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| MUNICIPAL CORPORATIONS 


§ 3 

C.C.A.Fla. North Miami, Florida, is 
a “municipality” which may contract 
debts, be sued for them and be com- 
pelled to levy taxes to pay them ac- 
cording to laws of Florida touching 
municipal corporations, Comp.Gen. 
Laws Fla.1927, § 2935 et seq.—North 
aes Fla., v. Meredith, 121 F.2d 
D.C.N.J. Powers of local govern- 
ment are essential characteristics of a 
municipal corporation—Howell yv. Port 
of New York Authority, 34 F.Supp. 797. 

Fla. The authority conferred by 
general statutes upon inhabitants of 
any hamlet, village, or town to estab- 
lish for themselves by prescribed pro- 
ceedings municipal governments which 
shall exercise the authority conferred 
by general law is not a delegation of 
legislative power in violation of con- 
stitution. Comp.Gen.Laws 1927, §8§ 
2935 et seq., 2942 et seq; Const. 1868, 
arts, 3, 4: cart. 4, §§ 17, 21,22; Const. 
Declaration of Rights, § 24; arts. 2, 3; 
aueon Caos OATts 8. $280 wart. LS,5gh2. 
—Heyward v. Hall, 198 So. 114. 

The general statutes conferring au- 
thority upon inhabitants of any ham- 
let, village, or town to establish for 
themselves by prescribed proceedings 
municipal governments which shall 
exercise the authority conferred by 
general law are not inconsistent. with 
constitutional provisions requiring es- 
tablishment of uniform system of mu- 
nicipal government and giving legisla- 
ture power to establish and to abolish 
municipalities, to provide for their 
government, and to prescribe their 
jurisdiction and powers. Comp.Gen. 


aws 1927, §§ 2935 et seq., 2942 et 
seq.; Const.1868, arts. 3, 4; art. 4, §§ 
iveerol, | i223 Const.Declaration 0 
Rights, § 24; arts. 2, 3; art. 3, § 


24; art. 8, § 8; art.'18, § 2.—Hey- 
ward v. Hall, 198 So. 114. 

The statutory authority conferred 
upon male inhabitants who are quali- 
fied electors to establish municipal 
government for themselves by pre- 
scribed procedure does not necessarily 
involve the exercise of the right, under 
amendment to the Federal Constitution, 
of citizens of the United States to vote 
without discrimination as to sex, but, 
even if such statutory authority does 
violate the amendment by using the 
word ‘male’, such word may be re- 
garded as having been eliminated from 
the statute by the paramount force and 
effect of the organic amendment. to 
the Federal Constitution. Comp.Gen. 
Laws 1927, § 2935 et seq.; U.S.C.A. 
Const.Amend. 19.—Heyward y. Hall, 
198 So. 114. 


lll. A “city” or “village” is a “vol- 
untary corporation’ and not a “quasi- 
municipal corporation.”’—Leviton  v. 
Board of Education of City of Chicago, 
30 N.H.2d 497, 374 Ill. 594. 

Mo. A ‘municipal township” may be 
@ municipal corporation, but a “munici- 

al corporation” need not necessarily 

e a ‘municipal township.’—State ex 
Tel. Halferty v. Kansas City Power & 


Light Co., 145 S.W.2d 116. : 
Tenn, A “municipal corporation’ is 
a body established by law chiefly to 


regulate local internal affairs of city, 
town, or district incorporated.—First 
Suburban Water Utility Dist. v. Mc- 
Canless, 146 S.W.2d 948. 

Tex.Civ.App. The word ‘municipali- 
ty” is sufficiently broad in meaning 
to include a sovereign state, but in its 
general acceptation, the word is not 
given such meaning.—Welch v. State, 
148 S.W.2d 876, error refused. 

As generally understood, the phrase 
“municipal corporation” refers to an 
organized body, consisting of the in- 
habitants of a designated area, a sub- 
division of the state, created by the 
Legislature, that is, a legal entity pos- 
sessing certain’ delegated powers.— 
Welch vy. State, 148 S.W.2d 876, er- 
ror refused. 


§ 11 
Ark. The Housing Authorities Act 
ereated a public agency, or authority 
for performance of necessary public 
purposes and uses, and not a private 
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agency or authority for private pur- 
poses and uses, and any expenditures 
of public funds permitted or required 
by act are for a “public use” in pro- 
motion of proper governmental func- 
tions. Acts 1937, p. 1074, § 2.—Hogue 
v. Housing Authority of North Little 
Rock, 144 S.W.2d 49. 

Ark. The constitutional amendment 
relating to municipal improvement 
bonds and providing that cities of 
first and second class might issue 
bonds in sums and for purposes ap- 
proved by majority of qualified elec- 
tors, which was adopted at a time 
when legislature had classified cities of 
first and second class as those having 
population of between 1,750 and 5,000 
inhabitants, did not repeal or affect 
constitutional provision conferring on 
General Assembly pow ek to organize 
cities and classify them, so as to ren- 
der unconstitutional subsequently en- 
acted statute authorizing any incor- 
porated town irrespective of size and 
population to become a city of the 
second class by calling of an election 
for that purpose. Acts 1937, p. 1250, 
as amended by Acts 1939, p. 519; 
Pope’s Dig. § 9483; Const. art. 12, § 3; 
Amend. No. 18.—Gross vy. Homard, 144 
S.W.2d 705. 

The statute allowing any incorpo- 
rated town, irrespective of size and 
population, to become a city of the 
second class by passing an ordinance 
converting the town into second class 
city if majority of qualified voters of 
the town should vote in favor of the 
ordinance, is not unconstitutional as 
delegating to the towns or the in- 
habitants thereof the authority to 
raise the classification of the towns. 


Acts 1937, p. 1250, as amended by 
Acts 1939, p. 519.—Gross v. Homard, 
144 S.W.2d 705. 


§ 12 

Il. A “city” or “village” is a “‘vol- 
untary corporation” and not a “quasi- 
municipal corporation’.—Leviton vy. 
Board of Education of City of Chicago, 
30 N.E.2d 497, 374 Ill. 594. 

Nev. Irrigation districts, drainage 
districts, utilities districts and other 
similar organizations are not ‘“‘munici- 
pal corporations” but are “public agen- 
cies” exercising governmental functions 
and under theory that their properties 
are in effect properties of the state, 
they are not subject to taxation.—State 
v. Lincoln County Power Dist. No. 1, 
111 P.2d 528. 


§ 15 

Fla. The act creating housing au- 
thorities to undertake slum clearance is 
not unconstitutional as violative of pro- 
vision cre Ene: that the Legislature shall 
have power to establish and to abolish 
municipalities, to provide for their gov- 
ernment, to prescribe their jurisdiction 
and powers, and to alter and amend the 
same at any time. Acts 1937, c. 17981; 
Const. art. 8, § 8.—Higbee v. Housing 
Authority of Jacksonville, 197 So. 479. 
143 Fla. 560. 


Mass. Under statute granting select- 
men of town authority to issue licenses 
‘for storage and sale of gasoline on 
premises in town, licensing authority 
granted selectmen was a somewhat 
wide discretion as to issuing or with- 
holding of licenses, and such discre- 
tion extended beyond mere question of 
fire risk and involved other considera- 
tions affecting public interests. G.L. 
(Ter.Ed.) c. 148, § 138, as amended by 
St.1939, ce. 838.—Scudder v. Board of 
Selectmen of Sandwich, 34 N.H.2d 708, 
309 Mass. 373. 


Nev. There is no constitutional limi- 
tation on the power of the legislature 
to create municipal corporations and 
confer on them such functions as it 
considers necessary or expedient.—State 
v. Lincoln County Power Dist. No. 1, 
111 P.2d 528. 

N.Y. The constitutional provision 
placing restrictions on legislative pow- 
er to provide a form of government of 
counties or to change that form after 
a county had adopted a form of gov- 
ernment submitted to it by the Legis- 
lature was not intended to restrict ex- 
ercise by Legislature of its constitu- 
tional power to provide for the organ- 


§ 20 


ization of cities, Const.1894, art. 3, § 
26, subds, 1, 2, 4, 7; art. 12, §§ 1, 6. 
—Lane v. Johnson, 28 N.H.2d 705, 2838 
N.Y. 244, reversing 18 N.Y.S.2d 93, 
258 App.Div. 1079. 

Pa.Quar.Sess. The Court of Quarter 
Sessions will not incorporate a borough 
where it is indicated that an annul- 
ment of the charter will be sought in 
the future by residents who are dis- 
satisfied with that form of government. 
—In re Incorporation of Borough of 
Lincoln Heights, 22 West. 293. 

Where there can be no advantage, 
either educational or otherwise by the 
incorporation of a borough the court 
will not make such a decree.—In re In- 
corporation of Borough of Lincoln 
Heights, 22 West. 293. 

The inhabitants of the township un- 
der recent acts may secure water and 
fire protection and sidewalks along the 
highway without becoming an incor- 
porated borough and no disadvantage 
will accrue by the denial of a motion 
to incorporate.—In re Incorporation of 
Peete of Lincoln Heights, 22 West. 


Tenn. The provisions of Utility Act 
authorizing county judge or chairman 
of county court to receive and act 
upon a petition signed by a certain 
number of owners of real property who 
reside within boundaries of a proposed 
utility district, and providing that if 
at a public hearing such official finds 
that public convenience and necessity 
requires creation of district and that 
creation of district is economically de- 
sirable he shall enter an order of the 
court approving creation of district, are 
not unconstitutional as an unlawful 
“delegation of legislative power’ on 
ground that provisions vest too un- 
limited a discretion in judge or chair- 
man without proper definition of pub- 
lic convenience and necessity. Pub. 
Acts 1937, c. 248.—First Suburban Wa- 
vores Dist. v. McCanless, 146 S.W. 


Tex. A corporation is a “public cor- 
poration” if it is created for public 
purposes only, if connected with the 
administration of the government, and 
if the interests and franchises are the 
exclusive property and domain of the 
government itself—Miller v. Davis, 150 
S.W.2d 973, 136 Tex. 299, reversing 
146 S.W.2d 1006. 

Wa. A housing authority, to the ex- 
tent that it is established for purpose 
of eliminating slum areas, may be cre- 
ated under the ‘police power” of the 
state. Code Supp.1938, §§ 3145(1)-3145 
(24); Const. 147.—Mumpower  v. 
Housing Authority of City of Bristol, 
11 S.E.2d 732, 176 Va. 426. 

Va. The provisions of the Housing 
Authorities Law creating a housing au- 
thority with power to operate low cost 
housing projects in furtherance of slum 
elimination are not violative of the Vir- 
ginia Constitution, but would appear 
to be a proper enactment under con- 
stitutional provision authorizing the op- 
eration of charitable, sanitary, and 
benevolent institutions for pu wel- 
fare. Code Supp.1938, §§ 3145(1)-3145 
(24); Const. §§ 63, 147.—Mumpower v. 
Housing Authority of City of Bristol, 
11 S.H.2d 732, 176 Va. 426. 

The provisions of the Housing Au- 
thorities Law delegating to cities the 
authority to determine when the hous- 
ing authority created for that locality 
shall become operative are valid. Code 
Supp.1938, § 38145(4)—Mumpower v. 
Housing Authority of City of Bristol, 
11 S.H.2d 732, 176 Va. 426. 


§ 20 

Ark. In suit to restrain collection of 
state tax on gasoline sold in certain 
town on ground that it was within 
two miles of state line, evidence held 
to show that most of lands within 
town’s corporate limits were agricul- 
tural and timbered lands, not needed 
for legitimate expansion of town or vil- 
lage of which part was included in 
town, and were embraced within such 
limits for purpose of avoiding payment 
of such tax, so that incorporation of 
town was void. Acts 1935, p. 419, § 1; 
Acts 1937, p. 1186.—Arnold vy. McCar- 
roll, 143 S.W.2d 35, 200 Ark. 1094. 

Minn. In considering validity of in- 


§ 20 


corporation of unplatted lands adfoin- 
ing platted lands as part of village, 
final test is whether platted and adja- 
cent territories are so limited in area 
and naturally connected, and people 
residing thereon have such community 
of interest, that the whole may be 
properly subjected to village govern- 
ment, Mason’s Minn.St.1927, § 1111.— 
State ex rel. Burnquist y. Village of 
Leetonia, 298 N.W. 717. 

The extent to which welfare of 
miners, living near mines in scattered 
groups, depends on their receiving mu- 
nicipal conveniences by unity with 
platted area, is consideration worthy of 
judicial recognition in determining 
whether unplatted mineral lands may 
be incorporated in village. Mason’s 
Minn.St.1927, § 1111.—State ex rel. 
Burnquist v. Village of Leetonia, 298 
N.W. 717. : 

The extent to which greater latitude 
should be allowed iron range villages 
in incorporation of unplatted mineral 
Jands therein than in annexation of 
agricultural lands should be propor- 
tional to evidence of actual or potential 
need of inhabitants of such mineral 
Jands for municipal conveniences. 
Mason’s Minn.St.1927, § 1111.—State 
ex rel. Burnquist v. Village of Leeto- 
nia, 298 N.W. 717. 

Where there would be no need for 
village but for existence and operation 
of mines and persons inhabiting un- 
platted lands surrounding mines must 
resort to village for their needs, Su- 

reme Court should not interfere with 
ncorporation of such lands in village, 
though they include mineral lands 
somewhat distant or remote from 
platted areas. Mason’s Minn.St.1927, § 
4111.—State ex rel. Burnquist v. Vil- 
lage of Leetonia, 298 N.W. 717. 

Since no hard and fast rule can be 
laid down as to extent of territory 
which may be included by incorpora- 
tion in village, inclusion therein of 
600 acres may be excessive where com- 
munity’s needs do not measure up to 
such acreage. Mason’s Minn.St.1927, § 
1111.—State ex rel. Burnquist v. Vil- 
lage of Leetonia, 298 N.W. 717. 

What is permissible incorporation of 
unplatted mineral lands in _ village 
should be determined in light of pres- 
ent industrial facts respecting mining 
industry, such as possibility of mining 
operations with much less labor than 
in the past and transportation facili- 
ties so improved that workers are not 
required to be localized near their 
Places of work to extent once neces- 
sary. Mason’s Minn.St.1927, § 1111.— 
State ex rel. Burnquist v. Village of 
Leetonia, 298 N.W. 717. 

Unplatted, vacant and barren tracts, 
consisting mostly of mining lands, in- 
definitely abandoned, with dumps, fills, 
roads, tracks, and drainage ditches, 
and more or less wet, boggy ground, 
not desirable for building purposes, 
nor likely to be used for residence or 
factory purposes, were not “suburban” 
in character, aS required to authorize 
their incorporation in village. Mason’s 
Minn.St.1927, § 1111.—State ex rel. 
Burnquist y. Village of Leetonia, 298 
N.W. 717. 

To authorize incorporation of land 


in village, annexed territory should 
have some advantages for increased 
taxes paid on lands therein. Mason’s 


Minn.St.1927, § 1111.—State ex rel. 
Burnquist y. Village of Leetonia, 298 
N.W. 717 

The incorporation in village of in- 
definitely abandoned mineral lands, 
without actual or potential occupants, 
was improper as conferring unilateral 
benefits on residents of adjoining 
platted townsite included in village. 
Mason’s Minn.St.1927, § 1111.—State ex 
rel. Burnquist v. Village of Leetonia, 
298 N.W. 717. 

Land cannot be incorporated in vil- 
lage arbitrarily just to increase its 
revenues or add _ taxable property. 
Mason’s Minn.St.1927, § 1111.—State ex 
rel. Burnguist v. Village of Leetonia, 
298 N.W. 717. 

Where a 40 acre townsite, incorpo- 
rated in village with fourteen adjoining 
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40 acre tracts of unoccupied, undevel- 
oped, and unplatted mineral lands, 
with wet, marshy surface and over- 
growth, had no sewers, post office, 
bank, railway station, church, library, 
garage, jail or movies and only two 
bits of sidewalk, there was nothing in 
townsite or such adjoining tracts to 
make village attractive place in which 
to live, and assessed valuation of such 
tracts was over fifty times that of 
townsite, such incorporation was im- 
proper as attempt by inhabitants of 
townsite to install municipal con- 
veniences for themselves by taxing 
practically all costs on such adjoining 
tracts, which were largely unfit and 
unnecessary for municipal expansion. 
Mason’s Minn.St.1927, § 1111.—State ex 
rel. Burnquist v. Village of Leetonia, 
298 N.W. 717. 

Tex.Civ.App. Where territory 
sought to be annexed by home rule 
city was not within the limits of an- 
other municipality on date when an- 
nexation proceedings were commenced 
by city, those proceedings were valid, 
and a subsequent attempt to incorpo- 
rate territory was ineffective and void, 
even though incorporation proceedings 
were completed before annexation pro- 


ceedings were completed. Vernon’s 
Ann.Civ.St, arts. 1133-1153, 1165- 
1182f; art. 1175, subd. 2.—State ex 


rel. Binz y. City of San Antonio, 147 8. 
W.2d 551, error refused. 


§ 22 
See In re Mosley & Huntsville [1940] 
3 Dom.L.R. 751. oe . 


N.Y.Sup. The rule that context in 
which words of statute appear some- 
times suggests a restriction not ex- 
pressly stated is only a principle of ju- 
dicial construction never to be followed 
slavishly, but only so far as it helps 
to disclose lawmakers’ intent, which 
can rarely be found within narrow 
bounds of one gection and must be 
sought in larger context of statute or 
city charter as a whole.—Lattinville 
eye 26 N.Y.S.2d 434, 175 Mise. 


N.Y.Sup. The charter of the city of 
New York is not a “constitution”, but 
is merely complete codification of the 
living law of the city which may be 
changed at any time by the same au- 
thority which first conceded it. New 
York City Charter 1936, § 1 et seq.— 
La Guardia v. Smith, 27 N.Y.S.2d 321, 
176 Mise. 482, affirmed 27 N.Y.S.2d 
992, 262 App.Div. 708, appeal denied 
28 N.Y.S.2d 705, 262 App.Div. 726. 


§ 29 

The provisions of the charter for 
the proposed city of Peekskill are not 
void on ground that they were in- 
definite, inconsistent, and uncertain. 
Laws 1938, c. 194; Laws 1940, ec. 409.— 
Lane v. Johnson, 28 N.E.2d 705, 283 N. 
Y. 244, reversing 18 N.Y.S.2d 93, 258 
App.Div. 1079. 


8 31 

N.Y. The Constitution does not re- 
quire that the Legislature permit in- 
habitants of a proposed city to vote on 
acceptance of a charter, and no consid- 
eration of public policy dictates a par- 
ticular form of notice of an election to 
determine whether inhabitants of a pro- 
posed city desire to accept a city char- 
ter offered by the Legislature.—Lane y. 
Johnson, 28 N.E.2d 705, 283 N.Y. 244, 
qo ne 18 N.Y.S.2d 93, 258 App.Div. 


Where Legislature directed manner in 
which notice should be given of an 
election to determine acceptance of a 
proposed charter for city of Peekskill, 
the Court of Appeals could give no ef- 
fect to an expression of the will of the 
qualified voters where notice of elec- 
tion was not given in manner directed 
by the legislature, even though actual 
notice may have been received by all 
those entitled to vote at the election 
and no voter was disfranchised by vir- 
tue of irregular notice, since legisla- 
ture alone has power to determine con- 
ditions upon which a statute should 
beeome effective. Laws 1938, c. 194.— 
Lane y. Johnson, 28 N.W.2d 705, 283 N. 
Y. 244, reversing 18 N.Y.S.2d 93, 258 
App.Div. 1079. 
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The Legislature determines both the 


form and content of a city charter, and 
the courts cannot refuse to give effect 
to a charter which by reasonable con- 
struction may be made to function in 
a practical manner.—Lane v. Johnson, 
28 N.E.2d 705, 283 N.Y. 244, reversing 
18 N.Y.S.2d 93, Aa App.Div. 1079. 
3. 


N.¥.Sup. The unification agreement 

for operation of transit corporations 
by New York City, to which person 
injured prior to agreement was not a 
pers could not divest such person of 
er right to maintain action against 
corporation or deny her the right to 
enforce judgment obtained in action, 
and hence her right to examination of 
transit corporation before trial surviv- 
ed agreement, and such right could 
not be divested by city’s succession to 
ownership and operation of corpora- 
tion’s properties after accrual of such 
cause of action.—Pace v. Brooklyn & 
Queens Transit Corporation, 22 N.Y.S. 
2d 842, 175 Mise. 332. 

8.C. Under statute providing that 
municipal council shall adopt resolu- 
tion declaring need for housing author- 
ity if it finds that unsanitary or unsafe 
inhabited dwelling accommodations ex- 
ist or that there is a shortage of safe 
or sanitary dwelling accommodations 
available to persons of low income, city 
council is not required to make a for- 
mal investigation as a prerequisite to 
the validity of a resolution declaring 
the need of a local housing authority, 
since it is presumed that city officers 
Know of existence of such conditions. 
Act March 19, 1934, § 3, 38 St. at 
Large, p. 1370, as amended by Act Ap- 
ril 15, 1938, 40 St. at Large, p. 1909.— 
Woodworth v. Gallman, 10 S.N.2d 316. 
195 S.C. 157. 


§ 33 
N.Y.Sup. Substantial compliance 
with statutory requirements in organ- 
ization of fire district is _ sufficient. 
Town Law, § 170 et seq.—Petition of 
Board of Fire-Com’rs of Columbia- 
Litchfield Fire Dist., 29 N.Y.S.2d 605. 


§ 35 

Pa.Quar.Sess. Ina proceedings for the 
incorporation of a borough petition has 
been presented to the Court of Quarter 
Sessions by the required number of 
citizens and some of the petitioners 
withdraw, reducing the number below 
the number required by the Act of 
Assembly, the court retains jurisdic- 
tion, as the petitioners may not alter 
the conditions after that jurisdiction 
has attached by reason of their peti- 
tion.—In re Incorporation of Borough 
of Lincoln Heights, 22 West. 293. 


§ 37 

Wash. In proceedings for formation 
of public utility district coextensive 
with limits of county, notice and hear- 
ing, a8 required in ereation of district 
having a less area than the county, 
were not necessary, though it was sub- 
sequently determined that a city in the 
county owned all utilities authorized by 
statute and hence could not be included 
in the district. Rem.Rev.Stat. § 11605 
et seq.; §§ 11607, 11616.—State ex rel, 
Panesko v. Publie Utility Dist. No. 2, 
115 P.2d 692. 


§ 39 

Cal.App. The statute, regarding in- 
corporation of municipality, which pro- 
vided that elections should be conduct- 
ed in accordance with general election 
laws, that board of supervisors should 
canvass votes cast thereat, and that, 
if it appeared that majority of votes 
cast were for the incorporation, the 
board should declare tepritary, duly in- 
corporated, is plain and requires a 
clear majority of all votes cast at the 
election for the incorporation to suc- 
ceed. Gen.Laws 1937, Act 5233, §§ 2, 3. 
—People ex rel. Smith v. City of Wood- 
lake, 106 P.2da 71. 

Where 171 ballots were cast in favor 
of incorporation of municipality, 163 
were cast against incorporation, and 
9 ballots regularly cast expressed no 
choice upon question of incorporation 
but were cast for candidates for city 
councilmen of proposed city, the incor- 
poration failed, since statute requires 
a clear majority of all votes cast at the 


ms 6 
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election for the incorporation to suc- 
ceed. Gen.Laws 1937, Act 5233, §§ 2, 
3.—People ex rel. Smith v. City of 
Woodlake, 106 P.2d 71. 

Minn. Basically, question whether 
platted and adjoining unplatted lands 
are so limited in area and naturally 
connected, and people residing thereon 
have such community of interest, that 
whole territory may be properly sub- 
jected to village government, as re- 
quired by statute to authorize incorpo- 
ration of unplatted lands in village, is 
one of fact for people concerned, and 
their judgment cannot lightly be ig- 
nored, but is not final, and when facts 
Clearly demonstrate that incorporators 
have exceeded all bounds of practicable 
reason, it is Supreme Court’s duty to 
interfere with incorporation and com- 
pel compliance with statutory prerequi- 
site. Mason’s Minn.St.1927, § 1111.— 
State ex rel. Burnquist y. Village of 
Leetonia, 298 N.W. 717. 

Wash. Organization of a county 
public utility district was not invalid 
on ground that inhabitants of city 
within the county, which had all utili- 
ties authorized by statute and hence 
could not be included in the district 
were permitted to vote on the question, 
where majority of electors, exclusive 
of inhabitants of the city, voted for 
ereation of the district. Rem.Rev.Stat. 
§ 11605 et seq.—State ex rel. Panesko 
Mf Public Utility Dist. No. 1, 115 P.2d 


§ 42 

Pa.Quar.Sess. Where a petition for 
incorporation of a borough is presented 
to the court it shall be carefully scru- 
tinized and the merits shall bear care- 
ful examination due to the increasing 
number of applications and considera- 
tion will be given to the advantage or 
disadvantage of the change in form of 
government as regards the citizens of 
the community.—In re Incorporation of 
peronen of Lincoln Heights, 22 West. 


§ 50 
Fla. The inclusion of noncontiguous 
lands on east side of Biscayne Bay did 
not render incorporation proceeding 
wholly void and ineffectual to give 
town of North Miami a legal existence, 
and the town, which received statutory 
and judicial recognition and which in 
fact exercised municipal authority over 
lands in hamlet on west side of bay, 
was at least a “de facto municipality” 
if not a “de jure municipality” on the 
west side of the bay. Comp.Gen.Laws 
1927, § 2935 et seq.; Sp.Acts 1927, c. 
13103; Sp.Acts 1929, e. 14237; 
Acts 1931, cc. 15347, 15822, 15823; 
Sp.Acts 1933, c. 16584; Sp.Acts 1935, 
ec. 17616-17618; Sp.Acts 1937, c 
18728.—_Heyward v. Hall, 198 So. 114. 
N.Y.Sup. A fire district, organized 
in good faith by joint action of two 
town boards under Town Law and as- 
suming and exercising corporate pow- 
ers for substantial time pursuant to 
such law, is ‘de facto corporation’, 
existence of which may not be chal- 
lenged by anyone except the state. 
Town Law, § 170 et seq.—Petition of 
Board of Fire Com’rs of Columbia- 
Litchfield Fire vee 29 N.Y.S.2d 605. 

1 
N.Y. Where statute providing a 
charter for city of Peekskill was de- 
clared inoperative because proper no- 
tice of election on acceptance of char- 
ter was not given, irregularity in giv- 
ing such notice was not a “jurisdic- 
tional defect’, and the Legislature 
could thereafter enact curative statute 
incorporating city as provided in orig- 
inal statute of incorporation, and thus 
give effect to clear,expression of will 
of the qualified voters as shown by 
substantial majority of the votes cast 
at the election. Laws 1938, c. 194; 
Laws 1940, ¢. 409.—Lane vy. Johnson, 
28 N.B.2d 705, 283 N.Y. 244, reversing 

18 N.Y.S.2d 93, 258 App.Div. 1079. 
2 


5 

N.Y.Sup. Where no bad faith or 
wrong in organization of fire district 
is alleged and public is not injured 
thereby, equity will not interfere there- 
with merely on ground that all tech- 
nical legal formalities were not strict- 
ly complied with, Town Law, § 170 


MUNICIPAL CORPORATIONS 


et seq.—Petition of Board of Fire 
-Com’rs of Columbia-Litchfield Fire 
Dist., 29 N.Y.S.2d oP 


§ 

Ky. A town incorporated prior to 
adoption of present State Constitution 
and prior to enactment of present stat- 
utes relating to municipalities re- 
mained incorporated, and by statute 
became a town of sixth class and con- 
tinued as such unless in some manner 
it abandoned or forfeited its corporate 
capacity. Acts 1881-82, c. 488, p. 891; 
Ky.St. § 2741.—Sizemore v. Common- 
wealth, 147 S.W.2d 56, 285 Ky. 142. 

Neb. Classification of cities, pre- 
scribing the government thereof, and 
transfer of city from one class to an- 
other, are purely matters of legisla- 
tive control, and the classification is 
Made in accordance with the popula- 
tion, Comp.St.Supp.1939, §§ 17-162 to 
17-166.—State ex rel. Cashman v. Car- 
mean, 295 N.W é 

Bach city in the state containing 
the population required by statute be- 
comes a city of the second class with- 
out any action being taken by the 


municipality except certification by 
mayor as required by statute. Comp.St. 
Supp.1939, § 17-162.—State ex rel. 


Cashman v. Carmean, 295 N.W. 801. 

In statute providing that mayor may 
certify fact of decrease in city’s popu- 
lation to governor, gathering intent of 
the legislature from the whole act, the 
word “may” is construed as imposing 
a mandatory and continuing duty upon 
the mayor. Comp.St.Supp.1939, § 17- 
162.—State ex rel. Cashman y. Car- 
mean, 295 N.W. 801. 

The statute providing when a city 
shall become a city of the first class, 
and other statutes pertinent to classi- 
fication of cities, do not conflict with 
statute providing for certification by 
mayor of decrease in population re- 
quiring city to be treated as city of 
second class, and hence city council 
cannot exercise discretion controlling 
action of mayor certifying decrease in 
population. Comp.St.1929, §§ 16-101, 
16-102, 16-201, 16-202, 16-308, 16-309; 
Comp.St.Supp.1939, § 17-162.—State ex 
“ra Cashman vy. Carmean, 295 N.W. 


§ 59 

N.Y.Sup. To establish existence of 
fire district as de facto corporation, 
very slight evidence of user beyond 
evidence of bona fide attempt to organ- 
ize district under existing law for es- 
tablishment of such districts is re- 
quired. Town Law, § 170 et seq.—Pe- 
tition of Board of Fire Com’rg of Co- 
lumbia-Litchfield Fire Dist., 29 N.Y.S. 
2d 605. 

Pa.Com.Pl. A copy of the resolution 
of a City of the Third Class, creating 
a housing authority, certified by the de- 
partment of state is admissible in evi- 
dence where the legality of the creation 
of the authority is challenged.—In re 
rad Housing Authority, 30 Del.Co. 


§ 60 

S.C. In suit to enjoin local housing 
authority from performing a co-opera- 
tive agreement wherein it was alleged 
that a resolution asserting the need for 
the Authority in municipality was 
adopted, conclusive presumption arose 
under statute that the Authority was 
established and authorized to transact 
business and exercise powers. Aet 
March 19, 1934, § 3, 88 St. at Large, 
p. 1370, as amended by Act April 15, 
1938, 40 St. at Large, p. 1909.—Wood- 
Woe: Gallman, 10 S.H.2d 316, 195 
S.C. 157. 


§ 64 

Mich, The power conferred by Con- 
stitution to provide by general law for 
incorporation of villages includes 
changes of boundaries when needed. 
Const. art. 8, § 20.—Tribbett v. Village 
of Marcellus, 293 N.W. 872, 294 Mich. 
607, followed in Rood v. City of Lapeer, 
293 -N.W. 878, 294 Mich. 621. 

NJ. A state at its pleasure may 
modify or withdraw all powers of a 
municipality, may take property with- 
out compensation, hold property itself, 
or vest property in other agencies, ex- 
pand or contract the territorial area, 
unite the whole or part of it with an- 


§ 69 


other municipality, repeal the charter 
and destroy the municipality, with or 
without the municipality’s citizens con- 
senting, or even against their protest, 
so long as the state conforms to the 
state constitution, unrestrained by any 
provision of the federal constitution.— 
Jersey City v. Martin, 19 A.2d 40, 126 
N.J.L. 353, affirming 15 A.2d 449, 125 
N.J.L. 219. 
§ 65 


Va. The proposal for annexation of 
county territory to a city must be ¢on- 
sidered from the viewpoint of the state, 
the city, the county, and the territory 
to be annexed. Code 1936, § 2956 et 
seq.—Henrico County v. City of Rich- 
mond, 15 S.H.2d 309, 177 Va. 754. 


§ 67 

Va. The necessity for or expediency 
of enlarging the boundaries of a city 
or town is determined by the health of 
the community, its size, its crowded 
condition, its past growth, and the nee 
in the reasonably near future for devel- 
opment and expansion, and, when those 
conditions so exist that the judicial 
mind is satisfied of the necessity for or 
expediency of annexation, the necessity 
or expediency must be declared. Code 
1936, § 2956 et seq.—Henrico County 
v. City of Richmond, 15 S.H.2d 309, 177 
Va. 754. 


§ 69 

N.Y.App.Div. Where village was 
owner of six-acre plot of land in a 
neighboring town a mile and a half 
distant from village on which it erect- 
ed a disposal plant and connected it 
with village sewers by a pipe line 
and village also owned a strip 10 feet 
wide through which the conduit ran, 
and village filed a petition pursuant to 
provisions: of Village Law to annex 
such territory, Special Term properly 
held that all territory sought to be 
annexed adjoined the village, and prop- 
erly ordered town board of neighbor- 
ing town to execute its consent to the 
petition. Village Law, § 348.—Village 
of Saranac Lake vy. Gillispie, 24 N.Y.S. 
2d 408, 261 App.Div. 854. 

Tex.Civ.App. The municipal author- 
ity, whether it has legal existence or 
is in the process of organization, which 
first commences legal proceedings as- 
serting authority over a given terri- 
tory, thereby acquires a jurisdiction 
over the territory, which cannot there- 
after be defeated by a subsequent at- 
tempted exercise of jurisdiction by a 
similar municipal organization.—State 
ex rel. Binz v. City of San Antonio, 147 
8.W.2d 551, error refused. 


Va. The provision of a 1930 act lim- 
jting its application to any county 
having a population of 500 inhabitants 
or more to the square mile as shown 
by the last United States census ap- 
plies to every section of the act, and 
hence the provision stating that, when 
a county has once adopted the modified 
commission plan or county manager 
plan of government, no part of its 
territory may be annexed by any city 
unless the whole county is annexed, is 
limited in its application to a county 
having the prescribed density in popu- 
lation, and it does not apply to Hen- 
rico county even though it has adopted 
the county manager form of govern- 
ment, Code 1936, §§ 2773(10) to 2773 
(23).—Henrico County v. City of Rich- 
mond, 15 S.H.2d 309, 177 Va. 754. 

Henrico county, though it has adopt- 
ed the county manager form of govern- 
ment in accordance with 1932 act, is 
not entitled to the benefits of a 1930 
act providing that, when any county 
having a population of 500 inhabitants 
or more to the square mile adopts the 
modified commission plan or county 
manager plan of government, no part 
of its territory may be annexed by a 
city unless the whole county is an- 
nexed, since the 1930 act applies only 
to Arlington county, and the 1932 act, 
which contains nothing on the subject 
of annexation, applies to the remaining 
counties. Code 1936, §§ 2773(21), 2773 
(24) to 2773(79).—Henrico County vy. 
City of Richmond, 15 8.H.2d 309, 177 
Va. 754. 

The adoption by Henrico county of 


§ 77 


the county manager form of govern- 
ment under 1932 act did not change 
the county into a municipality in ab- 
sence of language in constitutional pro- 
vision which enables the General As- 
sembly to provide for change in form 
of county government indicating a pur- 
pose to change a county which adopts 
a new form of government into a mu- 
nicipality, and the general annexation 
statutes still apply to a proceeding 
brought to annex territory in Henrico 
county, particularly where 1932 act is 
silent on the subject of annexation. 
Code 1936, §§ 2773(24)-2773(79), 2956 
et seq.; Const. § 110, amended in 1928. 
—Henrico County v. City of Richmond, 
15 S.H.2d 309, Dee 754, 


§ 77 

Til. Under statute providing that the 
owner of any “area’’ of land consisting 
of one or-more tracts within any vil- 
lage may have the same disconnected 
if “area” contains 20 or more acres, 
land sought to be disconnected to be 
an “area’’ must contain at least 20 
acres and the word “tract” refers to a 
piece of land capable of being de- 
scribed with such definiteness that its 
location may be established in boun- 
daries definitely ascertained and sever- 
al “tracts” may be included within an 
“area” total acreage of which may 
equal or exceed the minimum acreage 
requirement. Smith-Hurd Stats. c. 24, 
§§ 385d, 385e—Illinois Cent. R. Co. v. 

illage of South Pekin, 29 N.E.2d 590, 
$74 Ill. 431, reversing First Nat. Bank 
vy. Village of South Pekin, 25 N.H.2d 
87, 303 Ill.App. 269, transferred from 
21 N.W.2d 765, 371 Ill. 605. 

Under statute providing that the 
“owner or owners of any area” of land 
consisting of one or more tracts with- 
in the limits of any village may have 
the same disconnected if the area con- 
tains 20 or more acres, quoted words 
are not limited in their application to 
include only those tracts with the com- 
mon ownership but include all persons 
who own the “area” whether it consists 
of one tract or more than one tract. 
Smith-Hurd Stats. c. 24, §§ 385d, 385e. 
—Illinois Cent. R. Co. v. Village of 
South Pekin, 29 N.H.2d 590, 374 Ill. 
431, reversing First Nat. Bank vy. Vil- 
lage of South Pekin, 25 N.B.2d 87, 303 
Ill.App. 269, transferred from 21 N.H. 
2d 765, 871 Tl. 605. 

Railroad tracts adjoining village and 
containing in the aggregate more than 
20 acres were sufficient in ‘‘area’’ under 
statute to permit disconnection from 
the village notwithstanding that in- 
dividual tracts may not have contained 
20 acres or more as required by stat- 
ute. Smith-Hurd Stats. c. 24, §§ 385d, 
385e.—Illinois Cent. R. Co. y. Village of 
South Pekin, 29 N.H.2d 590, 374 Ill. 
431, reversing First Nat. Bank y. Vil- 
lage of South Pekin, 25 N.B.2d 87, 303 
Yil.App. 269, transferred from 21 N.H.2d 
765, 371 Ill. 605. 

Where railroad property in village 
consisted of right of ways, devoted ex- 
eclusively to railroad purposes, discon- 
nection from village under statute could 
not be denied on ground that lands 
were devoted exclusively to railroad 
purposes, since use to which land is 
devoted is not a condition upon which 
disconnection might be allowed. Smith- 
Hurd Stats. c. 24, §§ 385d, 385e.—Il- 
linois Cent. R. Co. yv. Village of South 
Pekin, 29 N.H.2d 590, 374 Ill. 481, 
reversing First Nat. Bank v. Village of 
South Pekin, 25 N.H.2d 87, 303 Ill.App. 
269, transferred from 21 N.E.2d 765, 
371 Ill. 605. 

Ill.App. Where tract of land sought 
to be disconnected from a village was 
owned in fee by an individual petition- 
er, subject only to right of way of a 
railway company which also joined as 
a petitioner, court did not err in dis- 
eonnecting the entire area covered by 
the petitioner over which the right of 
way easement extends. Smith-Hurd 
Stats. c. 24, § 385d.—Penman v. Village 
of Philo, 32 N.E.2d 640, 309 Ill.App. 


a, 

The disconnection from a village un- 
der statute of a specifically described 
75-acre tract which was part of an 80- 
acre tract would not be denied because 
there were excepted from the tract 
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sought to be disconnected a 2-acre resi- 
dence tract and cemetery premises, 
which were part of the larger 80-acre 
tract. Smith-Hurd Stats. c. 24, § 385d. 
—Penman v. Village of Philo, 32 N.H. 
2d 640, 309 Ill.App. 49. : } 

Mich. The statute authorizing dis- 
connection of land lying within corpor- 
ate limits of a city, or village, from 
such city or village, under certain cir- 
cumstances, and providing that the cir- 
cuit judge may-in his discretion deny 
the petition, for disconnection, where 
it would be inequitable to grant it, is 
not invalid on ground that reposing 
discretion in trial judge results in un- 
constitutional delegation of legislative 
power to the court. Comp.Laws Supp. 
1940, § 2344-1 et seq.—Tribbett v. Vil- 
lage of Marcellus, 293 N.W. 872, 294 
Mich. 607, followed in Rood v. City of 
Lapeer, 293 N.W. 878, 294 Mich. 621. 

The statute authorizing disconnection 
of land lying within corporate limits of 
eity or village, from such city or vil- 
lage under certain circumstances, does 
not arbitrarily discriminate between 
landowners because it applies only to 
tracts containing 10 acres or more 
which are not subdivided into city or 
village lots or blocks and which are 
located on the border of the city and 
for three-year period next preceding the 
filing of petition for disconnection have 
been used for agricultural purposes 
only. Comp.Laws Supp.1940, g 2344-1 
et seq.—Tribbett v. Village of Marcel- 
lus, 298 N.W. 872, 294 Mich. 607, fol- 
lowed in Rood v. City of Lapeer, 293 
N.W. 878, 294 Mich. 621. 

§ 81 

Va. Under statutes requiring a city 
desiring to annex territory to declare 
so by an ordinance and requiring city 
to give notiee to the commonwealth’s 
attorney and the board of supervisors 
of the county or counties wherein the 
territory sought to be annexed lies, 
a city had the right to proceed for the 
annexation of territory in two different 
counties at the same time and in a 
single proceeding, but was not com- 
pelled to do so. Code 1919, §§ 2956, 
2957, as amended by Acts 1924, c. 441. 
—Henrico County v. City of Richmond, 
15 S.H.2d 309, 177 Va. 754. 


§ 84 

Va. The incorporation in annexation 
ordinance of parcels of land proposed 
to be annexed by city by reference to 
map accompanying a report of the city 
comptroller whereon they were accur- 
ately identified and described was a 
substantial and sufficient compliance 
with statutory requirement that ordi- 
‘nance contain a metes and bounds de- 
scription of property proposed to be 
annexed. Code 1919, § 2956, as amend- 
ed by Acts 1924, ec. 441.—Henrico 
County v. City of Richmond, 15 §.H.2d 
309, 177 Wa. 754. 


§ 35 

Il.App. Under statute providing for 
the disconnection of land from village, 
owners of more than one tract, where 
the whole area constitutes an acreage 
in excess of 20 acres, and meets the 
remaining requirements of the statute, 
may join in the petition for disconnec- 
tion. Smith-Hurd Stats. c. 24, § 385d. 
—Penman y. Village of Philo, 32 N.E. 
2d 640, 309 Ill.App. 49. 

Mich. Plaintiff had a statutory right 
to appeal from order in chancery dis- 
missing petition for disconnection of 
lots from village of Marcellus without 
obtaining leave to appeal. Comp.Laws 
1929, §§ 1465 et seq., 15508; Loc. 
Laws 1879, No. 269; Comp.Laws Supp. 
1940, § 2344-1 et seq.—Tribbett v. Vil- 
lage of Marcellus, 293 N.W. 872, 294 


Mich. 607, followed in Rood y. City 
Mae eat 293 N.W. 878, 294 Mich. 


§ 86 ; 

Ark. Notice of proceedings for an- 
nexation of territory to city, required 
to be given to interested parties, may 
be waived by all of the interested par- 


ties. Pope’s Dig. 9787.—Posey v. 
Paxton, 147 S.W.2d 39. 
§ 97 


Va. Wvidence was sufficient to sup- 
port the trial court’s finding that it 
was expedient and necessary for the 
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city of Richmond to annex certain ter- 
ritory of Henrico county. Code 1919, 
§§ 2956, 2957, ag amended by Acts 
1924, ec. 441.—Henrico County v. City 
cero mond 15 S$.H.2d 309, 177 Va. 


§ 99 - 

Ark. The judgment entered in a 
special statutory proceeding for the 
gnnexation of property to a city must 
show on its face fulfillment of statu- 
tory requirements to give the court 
jurisdiction. Pope’s Dig. §§ 9495-9499, 
paciwar wo rnmae en, v. Paxton, 147 S.W. 
Pa.Quar.Sess. Certain palpable er- 
rors being observed in the descriptions 
of the plot, the Court ordered the rec- 
ord to be amended and the correction to 
be made. Thereafter, the Court consid- 
ered the advantage to the residents of 
the territory proposed to be annexed, 
together with the resulting disad- 
vantage to the township, and approved 
the annexation.—In re Annexation of 
Portion of East Pennsboro Tp. to Bor- 
ough of Camp Hill, 32 Mun. 144. 

Va. An order annexing to the city 
of Richmond most of the territory in 
a sanitary district but excluding the 
greater portion of a country club’s 
property and a development, both of 
which are in district, should have in- 
cluded country club property and de- 
velopment, where inclusion was neces- 
sary to comply with statutory require- 
ment that annexation lines should em- 
brace a reasonably compact body of 
land, territory other than club prop- 
erty was entirely dependent on city 
for water supply and sewerage, club, 
was dependent on city for fire and 
police protection in case of serious 
trouble, and club property was similar 
in topography to land included in ter- 
ritory annexed. Code 1936, § 2958.— 
Henrico County vy. City of Richmond, 
15 S.H.2d 309, 177 Va. 754. 

§ 101 

Pa.Quar.Sess. In the exercise of the 
discretion allowed under Section 1010 
of the Borough Code, 53 P.S. § 12900, 
the court on an appeal from the an- 
nexation ordinance held: that under 
the facts presented there is no impro- 
priety in allowing the annexation; the 
resulting financial consequence to the 
township is negligible, the lines fairly 
reasonable, 
nexation sufficient—In re Somerset 
Borough Annexation, 33 Mun. 14. 

Va. Where all questions of fact in 
a proceeding by a city to annex terri- 


tory of a county were decided by a. 


majority of the trial court of three 
judges, that court’s findings of fact 
should not be disturbed by the Su- 


preme Court of Appeals unless there — 


was a lack of evidence to support the 
findings. Code 1936, § 2958—Henrico 
County v. City of Richmond, 15 S$..2d 
309, 177 Va. 754. 

Where annexation order appealed 
from provided that annexation of coun- 
ty territory to a city should take effect 
at midnight on December 31, 1940, but 
order was suspended pending appeal, 
order would be amended to provide 
that it would take effect at midnight 
on December 31, 1941.—Henrico County 
v. City of Richmond, 15 S.E.2d 309, 177 
Va. 754, 

Where the city of Richmond sub- 
stantially prevailed on appeal from an 
order authorizing annexation of county 
territory to city, the city was entitled 
to-recover its costs in the Supreme 
Court of Appeals. Code 1936, § 2961,— 
Henrico County v. City of Richmond, 
15 S.B.2d 309, 177 Va. 754. 


§ 106 

Ark. Statutory provisions relating 
to annexation of territory at instance 
of agent of an existing municipal cor- 
poration were intended to afford a 
right of action to parties claiming to 
be affected, but the action is an “in- 
dependent proceeding” as distinguished 
from an ‘‘appeal”. Pope’s Dig. §§ 9501, 
9502, 9786-9788.—Pike v. City or Stutt- 
gart, 142 S.W.2d 2338, 200 Ark. 1010. 

The “transcripts” referred to in 
statutes relating to ineorporation and 
organization of municipal corporation 


and the petition for an-— 


ay 
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and applicable to proceeding to protest~ 
annexation of territory by municipal 
corporation are the records required 
to be delivered to county recorder and 
in turn certified. Pope’s Dig. § 9788 
et_seq.—Pike y. City of Stuttgart, 142 
S.W.2d .233, 200 Ark. 1010. 

Where complaint of electors who 
protested annexation of territory by 
city was dismissed June 15, 1939, and 
within 30 days an elector filed affidavit 
and prayer for appeal which was 
granted and _ transcript was lodged 
with circuit clerk August 4, 1939, the 
transcripts were timely filed and ap- 
peal was improperly dismissed on 
ground that transcripts were not filed 
within 30 days after dismissal of com- 
plaint. Pope’s Dig. §§ 2913 et sea., 
9501, 9502, 9786-9788. Const. art. 7, 
§ 33.—Pike vy. City of Stuttgart, 142 
S.W.2d 233, 200 Ark. 1010. 

109 


§ 

Ark. Fact that county court pro- 
ceeded to approve petition for annexa- 
tion of territory to city on the day the 
petition was filed, without notice being 
given to all the interested parties, did 
not require the Supreme Court in col- 
lateral suit to indulge presumption 
that only owners of land involved were 
the petitioners and that all interested 
parties were before the court and 
waived notice. Pope’s Dig. § 9787.— 
Posey v. Paxton, 147 S.W.2d 39. 

In collateral attack on judgment en- 
tered in proceeding for annexation of 
property to city, the court must decide 
whether notice to interested parties 
was given or waived solely by an in- 
spection of the record. Pope’s Dig. 
TE Bie aad vy. Paxton, 147 S.W.2 

Where order of approval of annexa- 
tion of certain property to City of 
Sheridan showed that petition for an- 
nexation was approved the same day 
that it was filed and did not show that 
all parties interested in the annexa- 
tion were present at time order was 
made, the order was void ab initio and 
was subject to collateral attack in pro- 
eeeding to enjoin collection of city tax 
on the property allegedly annexed. 
Pope’s Dig. § 9787.—Posey v. Paxton, 
147 S.W.2d 39. 

Fla. Owners of land, which was 

eliminated from town in 1923 by cir- 
cuit court decree and was re-annexed 
to town in 1925 by ordinance, were 
entitled to injunction,,in action insti- 
tuted in 1940, restraining town from 
levying and collecting taxes on such 
lJand on ground of invalidity of ordi- 
nance, as against contention that own- 
ers were “estopped”? from questioning 
yalidity of ordinance by repeatedly 
paying taxes to town and running for 
office. Comp.Gen.Laws 1927, § 3049.— 
Town of Eagle Lake y. Adams, 200 So. 
367. 
-Okl. Where a city has undertaken 
to exercise power to annex territory 
and thereafter for period of years ex- 
ercises all of powers and incidents of 
municipal control, including assess- 
ment, levy and collection of ad valorem 
taxes, waidity. of annexation cannot 
be successfully attacked.—Lowden v. 
Hooper, 112 P.2d 172. 


Where railroad subsequent to city’s 
annexation of property paid city taxes 
thereon for about 13 years without 
protest and then questioned location of 
property with respect to city boun- 
daries, but continued to pay taxes un- 
til 22 or 23 years had elapsed, railroad 
was “estopped” from recovering taxes 
paid on ground that ordinance annex- 
ing the property was void. 11 OkI. 
St.Ann. § 481; 68 Okl.St.Ann. § 263.— 
Lowden v. Hooper, 112 P.2d 172. 


§ 111 

Va. The statutory requirement that 
a city which annexes territory of a 
county shall provide for the reimburse- 
ment of the county for the then value 
of roads and streets constructed and 
maintained by county at time of an- 
nexation is designed to restore to coun- 
ty money raised from its taxpayers 
through county levies and spent in 
constructing and maintaining roads 
and streets, the repayment not to ex- 
ceed the present value of the improve- 
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ments, and it is not intended to require 
city to pay county for value of roads 
or streets which have cost county tax- 
payers nothing. Code 1936, § 2958.— 
Henrico County v. City of Richmond, 
15 §.H.2d 309, 177 Va. 754. 

Under statute requiring a city which 
annexes territory of a county to pro- 
vide for the reimbursement of the 
county for the then value of public 
improvements constructed and ‘main- 
tained by the county at time of annexa- 
tion, “reimbursement” is not synony- 
mous with “compensation” but is used 
in its primary meaning of refunding, 
repaying, or securing a return or 
restoration of an equivalent for some- 
thing paid or expended. Code 1936, § 
2958.—Henrico County v. City of Rich- 
mond, 15 §.H.2d 309, 177 Va. 754. 

Under statute requiring a city which 
annexes territory of a county to pro- 
vide for the reimbursement of the 
county for the then value of public 
improvements constructed and main- 
tained by county at time of annexation, 
the words ‘constructed and maintained 
at time of annexation” qualify and are 
applicable to all classes of improve- 
ments, the quantum of payment is 
determined by the words ‘“reimburse- 
ment. at the then value’, and the words 
“constructed and maintained’ should 
be given their plain and simple mean- 
ing as requiring reimbursement to be 
made for public improvements con- 
structed by the county and maintained 
by it at the time of the annexation pro- 
eeeding. Code 1936, § 2958.—Henrico 
County v. City of Richmond, 15 S.H.2d 
309, 177 Va. 754. 

Under statute requiring a city which 
annexes territory of a county to provide 
for the reimbursement of the county for 
the then value of roads and streets con- 
structed and maintained by county at 
time of annexation, a city was not re- 
quired to pay county the present value 
of certain roads and streets in annexed 
territory which were constructed by the 
developers of the property, were taken 
over by county in 1936, and were there- 
after maintained by it out of gasoline 
taxes collected by the state and allo- 
eated to county. Code 1936, § 2958.— 
Henrico County v. City of Richmond, 15 
S.H.2d 309, 177 Va. 754. 

Under statute requiring a city which 
annexes territory of a county to provide 
for the reimbursement of the county for 
the then value of roads and streets con- 
structed and maintained by county at 
time of annexation, a county was not 
entitled to be reimbursed for value of 
roads built out of money furnished by 
the state out of its general revenues or 
out of collections from gasoline taxes, 
even though county had elected to re- 
tain jurisdiction of roads not embraced 
in primary state highway system. Code 
1936, §§ 1975hh et seq., 2958.—Henrico 
County v. City of Richmond, 15 S8.H.2d 
809, 177 Va. 754. 

Under statute requiring a city which 
annexes territory of a county to pro- 
vide for the reimbursement of the coun- 
ty for the then value of public improve- 
ments constructed and maintained by 
county at time of annexation, a county 
is not entitled to reimbursement for the 
value of improvements constructed and 
maintained with funds contributed by 
the state or federal government. Code 
1936, § 2958—Henrico County v. City 
of Richmond, 15 S.H.2d 309, 177 Va. 
754, 

In annexation proceedings, the trial 
court did not err in requiring city to 
reimburse county for the present value 
of the extension of a street into an- 
nexed territory, where street was orig- 
inally constructed by county out of 
proceeds of bond issue and was recent- 
ly kept in condition by county out of 
gasoline tax allocations, as against con- 
tention that to entitle county to reim- 
bursement street must have been con- 
structed by county out of its funds 
and must have been maintained at time 
of annexation from the same source. 
Code 1936, § 2958.—Henrico County v. 
City of Richmond, 15 S.W.2d 309, 177 
Va. 754. 

The statute requiring a city which 
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annexes territory of a.county to pro- 
vide for the reimbursement of county 
for the then value of roads and streets 
constructed and maintained by county 
at time of annexation is intended to ap- 
ply to a road which is part of county 
system at time of annexation as dis- 
tinguished from one which may have’ 
been abandoned or closed, and county 
taxpayers should not be denied reim- 
bursement for the value of a road con- 
structed out of their own moneys and 
available for use by city as a principal 
street in annexed territory, even though 
it is maintained at time of annexation 
with funds from other sources. Code 
1936, § 2958.—Henrico County v. City of 
Richmond, 15 S.H.2d 309, 177 Va. 754. 
21 


§1 

va. Under statute requiring a city 
which annexes territory of a county to 
provide for compensation to county for 
the then value of any schoolhouse lo- 
cated within annexed territory, the trial 
court in allowing compensation for 
value of land on which a school was 
located did not err in disallowing a 
prospective increase in value of land 
should land be rezoned for business 
purposes. Code 1936, § 2958.—Henrico 
County v. City of Richmond, 15 S.E.2d 
3095177 GVan 15455 

Under statute requiring a city which 
annexes territory of a county to com- 
pensate county for any injury to value 
or impairment of use to county of any 
schoolhouse by reason of annexation, 
the trial court did not err, under con- 
flicting evidence, in allowing county 
$15,000 for impairment of use of school, 
Code 1936, § 2958.—Henrico County v. 
we a Richmond, 15 S.E.2d 309, 177 

a. , 
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Ill.App. After legislature consolidat- 
ed park districts in Chicago under 
name of the Chicago Park District, for 
every practical purpose such district 
succeeded to the rights, duties and ob- 
ligations of various commissioners of 
the various parks. Smith-Hurd Stats. 
ec. 105, §§ 333.1, 333.12, 333.13, 333.29, 
333.36.—People ex rel. Barclay v. West 
Chicago Park Com’rs, 32 N.E.2d 323, 
308 Ill.App. 622, 

Under act creating the Chicago Park 
District, such District succeeded the 
West Chicago Park Commission. 
Smith-Hurd Stats. c. 105, §§ 333.1, 
333.12, 333.138, 333.29, 333.36.—People . 
ex rel. Barclay v. West Chicago Park 
Com’rs, 32 N.H.2d 323, 308 Ill.App. 622. 

Il.App. The Chicago Park District 
as successor to park commissioners 
who had been compelled by mandamus 
judgment to reinstate assistant park 
superintendent and to pay back salary 
and who had paid one-half of the 
judgment after being-cited for con- 
tempt and who had ample money with 
which to pay the judgment, was prop- 
erly assessed interest for “unreason- 
able’ and “vexatious delay’’ in satis- 
fying the judgment. Smith-Hurd 
Stats. c. 74, § 2; ¢. 87, § 83. c. 105, §§ 
333.1, 833.12, 333-13. 333.29) 338.60.-— 
People ex rel. Barclay v. West Chi- 
cago Park Com’rs, 32 N.H.2d 323, 308 
TIll.App. 622. 

Wa. Under statute requiring a city 
which annexes territory of a county to 
assume and provide for reimbursement 
of county for a just proportion of any 
existing county debt, a city was prop- 
erly required to assume a proportion 
of bonds issued to secure county school 
board’s loan from state literary fund 
which, with federal grants, was used to 
construct school buildings, as against 
contention that debt was not county’s 
debt, in view of statute requiring the 
board of supervisors of a county in 
which a school board has_ borrowed 
from the literary fund to include in its 
levies or appropriate a fund sufficient 
to meet its liabilities on such a loan. 
Code 1919, § 632, as amended by Acts 
1928, c. 471; § 644, as amended; and 
§ 653, as amended; Code 1936, § 2958. 
—Henrico County v. City of Richmond, 
15 S.Bi2d 309, 177 Va. 764: 

Additional indebtedness, incurred by 
county school board for completing con- 
struction of school buildings for which 
board had borrowed funds from the 
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state literary fund was an “existing 
debt” of the county within statute re- 
quiring a city which annexes territory 
of a county to assume and provide for 
the reimbursement of the county for a 
just proportion of any existing debt of 
. the county, where those buildings were 
in process of construction at time of 
annexation proceeding. Code 1936, § 
2958.—Henrico County y. City of Rich- 
mond, 15 S.E.2d 309, 177 Va. 754. 
Where annexation order as modified 
by the Supreme Court of Appeals would 
incorporate in city limits an entire 
sanitary district, city was required, un- 
der statute, to assume payment of bonds 
issued and obligations incurred by dis- 
trict in connection with construction of 
sewer and water supply systems, even 
if those systems would be of no value 
to city. Code 1936, §§ 1560aa et_seq., 
2958.—Henrico County v. City of Rich- 
mond, 15 §.E.2d 309, 177 Va. 754. 
§ 133 


Ark. In mandamus proceeding to 
compel circuit clerk to record plat dis- 
approved by county and city planning 
boards because of petitioner’s refusal 
to dedicate strips of land to widen 
county roads adjoining platted prop- 
erty, trial court erred in holding that 
boards’ action was unauthorized be- 
cause no provision was made for com- 
pensation of petitioner for such strips, 
in absence of showing of any effort 
to take petitioner’s property for pub- 
lic use, what evidence boards acted on, 
and arbitrary nature of such action, 
or contention that laws providing for 
boards are unconstitutional or void. 
Pope’s Dig. §§ 2445 et seq., 2450, 9690; 
Acts’ 1987, Act 246; Acts 1937, Act 
295, § 1, amending Acts 1929, Act 108, 
Se sue onst. arts. 2; 22.—Newton v. 
American Sec. Co., 148 S.W.2d 311. 

Mo. Owner of land who had caused 
it to be surveyed and platted into 
lots and streets as a certain addition 
and had the plat approved by city 
council and recorded, had authority to 
Have the land re-surveyed and have 
new plat, which merely rearranged and 
renumbered the lots, approved and re- 
corded, so long as he did not change 
location or dimensions of any of the 
gstreets.—Clark v. Ferguson, 144 S.W. 
2d 116. 
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Fla. Under that section of the Con- 
stitution providing that the Legislature 
shall have power to establish and to 
abolish municipalities, to provide for 
their government, to prescribe their ju- 
risdiction and powers, and to alter or 
amend the same at any time, the Legis- 
lature had the power to eliminate from 
the charter of the city of Fort Myers a 
provision for limited taxes. Acts 1905, 
ec. 5496; Sp.Acts 1925, ec. 10563; Sp. 
Acts 1927, c. 12743; Sp.Acts 1929, ec 
14052; Sp.Acts 1937, ec. 18532; Const. 
art. 8, § 8.—State v. City of Fort Myers, 
198 So. 814. 


N.J.Sup. One having the right to 
vote in municipality is a “legal voter’ 
within statute requiring municipal 
clerk to call special election on ques- 
tion of adoption by municipality of 
municipal manager form of government 
on petition of legal voters of municipal- 
ity not less in number than 15 per cent. 
of number of persons who voted at 
last preceding general election. N.J. 
S.A. 40:80-1.—Wright vy. Lee, 15 A.2d 
610, 125 N.J.L. 256. 


In statute requiring municipal clerk 
to call special election on question of 
adoption of municipal manager form 
of government on petition of legal 
voters of municipality “not less in 
number that fifteen per cent. of the 
number of persons who voted at the 
last preceding election,’ the quoted 
clause is quantitative rather’ than 
qualitative in nature and merely fixes 
the minimum number of legal voters 
needful to set the statutory procedure 
in operation. N.J.S.A.  40:80-1.— 
pee v. Lee, 15 A.2d 610, 125 N.J.L. 
2 


In construing the statute requiring 
municipal clerk to call special election 
on question of adoption of municipal 
manager form of government on peti- 
tion of legal voters of municipality not 
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less in number than 15 per cent. of 
number of persons who voted at last 
preceding general election, it was not 
to be presumed, in absence of language 
explicitly laying down the disqualifica- 
tion, that the Legislature intended to 
exclude legal voters from participation 
merely because they had not exercised 
the right of franchise at. the last pre- 
ceding general election. N.J.S.A. 40: 
80-1—Wright_y. Lee, 15 A.2d 610, 125 
N.J.L. 256. 

The statute requiring municipal clerk 
to call special election on question of 
adoption of municipal manager form 
of government on petition of legal 
voters of municipality not less in num- 
ber than 15 per cent. of number of per- 
sons who voted at last preceding gen- 
eral election is to be liberally construed 
in favor of those having the right to 
vote, J.S.A. 40:79-6, 40:80-1.— 
ararent v. Lee, 15 A.2d 610, 125 N.J.L. 


N.Y.Sup. The charter of the city of 
New York is not a “constitution”, but 
is merely complete codification of the 
living law of the city which may be 
changed at any time by the same au- 
thority which first conceded it. New 
York City Charter 1936, § 1 et seq.— 
La Guardia v. Smith, 27 N.Y.S.2d 321, 
176 Misc. 482, affirmed 27 N.Y.S.2d 992, 
262 App.Div. 708, appeal denied 28 N. 
Y.S.2d 705, 262 App.Div. 726. 


Ohio App. Under constitutional pro- 
vision declaring that an amendment to 
a city charter becomes effective on day 
of election at which it is adopted un- 
less proposition to postpone the taking 
effect of the amendment is submitted 
to and adopted by voters, where post- 
ponement of effective date of a charter 
amendment was not submitted to vot- 
ers, amendment became effective on 
day of election at which it was adopt- 
ed. Const. art. 16, § 1.—State ex rel. 
Rodocker v. Schroy, 31 N.H.2d 256, ap- 
peal dismissed 15 N.H.2d 780, 134 Ohio 
St. 96. 
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Ohio App. The section of the Con- 
stitution providing that any munici- 
pality may frame and adopt or amend 
a charter for its government and may, 
subject to the provisions of the section 
of the Constitution dealing with pow- 
ers of municipalities, exercise there- 
under all powers of local self-govern- 
ment, empowers municipalities to frame 
and adopt or amend charters for their 
governance, and the General Assembly 
has no power to impose a form of 
government on them. Const. art. 18, § 
7.—City of Cincinnati v. Gamble, 28 N. 
H.2d 676, 64 Ohio App. 313. 


§ 141 

N.Y. A “qualified elector”, within 
meaning of charter of city of New 
York requiring that a petition initiat- 
ing amendments to charter contain 
signatures of at least 50,000 “qualified 
electors”, is a person qualified as to 
citizenship, age and residence as pro- 
vided _in State Constitution and Hlec- 
tion Law to exercise, at a particular 
election, the elective franchise within 
the city of New York. Election Law, 
§ 150; New York City Charter of 1936, 
§ 44; Const. art. 2, § 1.—Phillips v. 
Hubbard, 29 N.H.2d 969, 284 N.Y. 152, 
affirming Application of Phillips, 23 N. 
Y.S.2d 471. 

Under provision of charter of city 
of New York requiring that a petition 
initiating amendments to charter be au- 
thenticated in manner provided by 
Election Law for authentication of des- 
ignating petitions, 


tain signatures of at least 50,000 quali- 
fied electors and that petition be au- 
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thenticated {n manner provided by 
BHlection Law for authentication of des- 
ignating petitions, a petition to initiate 
amendments to charter abolishing coun- 
ty offices of sheriff and register in 
counties within city where such of- 
fices exist, containing 58,320 signa- 
tures, was properly held invalid, where 
statement of place of registration of 
upwards of 15,000 signers and au- 
thentication of such statement were 
false. Election Law, §§ 135, 137, 150; 
New York City Charter of 1936, §§ 44, 
455 Const. art. 62; § lsartee9 8 


Phillips v. Hubbard, 29 N.B.2d 969, — 


284 N.Y. 152, affirming Application of 
Phillips, 23 N.Y.S8.2d 471. 

N.Y.App.Div. A petition for amend- 
ment to charter of city of Johnstown 
was properly dismissed where the peti- 
tion was in effect a proposal to create 
a new city charter and did not present 
an amendment as contemplated by 
Home Rule Law. City Home Rule 
Law, § 19-a.—Maylender vy. Morrison, 
22 N.Y.S.2d 655, affirmed 29 N.H.2d 


395. 
§ 150 

Colo. The constitutional amendment 
granting home rule to Denver was 
designed to give as large a measure of 
home rule in local municipal affairs as 
could be granted under a Republican 
form of government. Const. art. 20.— 
Fishel v. City and County of Denver, 
108 P.2d 236, 106 Colo. 576. 

The home rule amendment conferred 
upon Denver as well as other home rule 
municipalities organized under the 
amendment every power possessed by 
the General Assembly in granting char- 
ters generally. Const: art. 20, §§ 1, 6. 
—Fishel v. City and County of Denver, 
108 P.2d 236, 106 Colo. 576. 

N.J. The statute providing that 
where there is a change in form of gov- 
ernment in a municipality, employees 
in unclassified service operating under 
the civil service laws shall be _ con- 
tinued in service is not inconsistent 
with, and therefore is not repealed by, 
the Walsh Act providing for commis- 
sion form of government and the im- 
mediate ending of terms of designated 
officers upon adoption of such form of 
government, both of which statutes 
were enacted at same time as part of 
revised statutes and the provisions of 
both of which statutes can be given ef- 
fect without irreconcilability. N.J.S.A, 
11:28-1 et gseq.; 40:70-1 et seq.; 40:- 
71-9.—Devlin v. Cooper, 15 A.2d 630, 
125 N.J.L. 414, affirming 11 A.2d 29, 
124 N.J.L. 155. 

Under statute providing for com- 
mission form of municipal government 
and terminating, on change of form of 
government, terms of designated of- 
ficers except those protected by any 
tenure of .office act, and under statute 
providing that upon a change in form 
of government employees in unclassified 
service of civil service municipalities 
should be continued, a police justice 
who was in unclassified service of city 
of Trenton was protected by tenure of 
office on change to commission form of 
government and was entitled to office 
as against appointee under the new 
form of government. N.J.S.A. 11:22-2; 
11:28-1 et seq.; 40:71-9.—Devlin v. 
Cooper, 15 A.2d 630, 125 N.J.L. 414, af- 
firming 11 A.2d 29, 124 N.J.L. 155. 

N.J.Sup. Under statute requiring 
municipal clerk to call special election 
on question of adoption of municipal 
manager form of government on peti- 
tion of legal voters of municipality not 
less in number than 15 per cent. of 
number of persons who voted at last 
preceding general eleetion, action of 
clerk in rejecting the signatures of le- 
gal voters of municipality who had not 
voted at last preceding general election 
was improper. N.J.S.A. 40 :80-1.— 
AVeehe v. Lee, 15 A.2d 610, 125 N.J.L. 


N.Y.Sup. Where old charter of city 
of New York expressly provided that 
special committee appointed by board 
of aldermen to inquire whether laws 
and ordinances of city were being ob- 
served by officers should have access to 
books and records of city or any de- 
partment or officer thereof, failure to 
confer such power on such a committee 
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in appropriate section of new charter, 
which was more compact and less ex- 
plicit than its predecessor, did not in- 
dicate intention to deprive committee 
of power conferred by the old charter. 
Greater New York Charter § 54; New 
York City Charter 1936, §§ 43, 982.— 
La Guardia v. Smith, 27 N.Y.S.2d 321, 
176 Misc. 482, affirmed 27 N.Y.S.2d 
992, 262 App.Div. 708, appeal denied 
28 N.Y.S.2d 705, 262 App.Div. 726. 
Ohio App: Under amended charter 
of home rule city which changed form 
of government from commission and 
city manager to council and mayor, 


- and which provided that all persons 


holding office at time amended charter 
went into effect should continue in of- 
fice until provision should have been 
otherwise made, the city manager was 
authorized to continue perfermance of 
his duties after adoption of amended 
charter until election of officers as pro- 
vided in such charter. Const. art. 18, 
§§ 1-14.—State ex rel. Kipker v. City of 
Lima, 32 N.E.2d 488. 


§ 164 
Ariz. Under statute authorizing 
trustee of disincorporated town to 


wind up affairs of the town and to pay 
its debts, trustee was given no author- 
ity to pay debts contracted by town 
through its mayor and council after 
order of disincorporation. Code 1939, 
§ 16-319.—Darrow vy. Van Buskirk, 110 
P.2d 216. 

Under statute authorizing trustee of 
disincorporated town to wind up af- 
fairs of the town and to pay its debts, 
town’s assets are a trust fund to be 
devoted to a specific purpose and trus- 
tee cannot use fund for any other pur- 
pose, but court will in its discretion 
allow trustee to incur debts for pro- 
tection and preservation of property 
and make reasonable allowances there- 
for. Code 1939, § 16-219.—Darrow Vv. 
Van Buskirk, 110 P.2d 216. 


Ill. The power of General Assembly 
over municipal corporations extends to 
right to abolish them with or without 
consent of people in locality to be af- 
fected.—Littell v. City of Peoria, 29 N. 
B.2d 533. 374 Ill. 344. 

Ky. The statute providing that, if 
municipality fails for,one year to 
maintain city government by election 
of officers or levying and collection of 
taxes, its charter shall be forfeited, 
ts not self-executing and does hut pre- 
scribe for an ipso facto forfeiture on 
such negligent failures, but under a 
subsequent sectiou the charter rights 
of a negligent city or town may be 
forfeited only in a proceeding insti- 
tuted therefor by someone having a 
Tight to do so. Ky.St. §§ 2741c-1, 
2741c-2.—Sizemore v. Cominonwealth, 
147 S.W.2d 56, 285 Ky. 142. 

Mo.App. A corporation, whether it is 
a public or private corporation, cannot 
avoid payment of its legal obligations 
by permitting its charter to expire or 
be forfeited.—Diekroeger v. Jones, 151 
S.W.2d 691, transferred 145 S.W.2d 
435. 


‘ § 165 , 
N.J. A state at its pleasure may 
modify or withdraw all powers of a 
municipality, may take property with- 
out compensation, hold property itself, 
or vest property in other agencies, 
expand or contract the territorial area, 
unite the whole or part of it with an- 
other municipality, repeal the charter 
and destroy the municipality, with or 
without the municipality’s citizens 
consenting, or even against their pro- 
test, so long as the state conforms 
to the state constitution, unrestrained 
by any provision of the federal consti- 
tution.—Jersey City v. Martin, 19 A, 
2d 40, 126 N.J.L. 353, affirming 15 A.2d 
449, 125 N.J.L. 219. 


§ 166 

Okl. The initiative and referendum 
provisions of the Constitution and stat- 
utes dealing with amendment or revo- 
eation of the charter of a city and 
with procedure in municipalities au- 
thorized the repeal of a city charter 
and prescribed procedure therefor, 
where the charter contained no provi- 
sion relating to the repeal thereof. 34 
OkLSt.Ann, § 51; 11 OklLStAnn § 
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561; Okl1.St.Ann.Const. art. 5.—List v. 
Reick, 104 P.2d 248. 

An initiated measure providing for 
the repeal of a city charter is not re- 
quired to provide a form of govern- 
ment to become effective on the adop- 
tion of the measure, since the statutes 
of the state governing cities of that 
class automatically become effective on 
the adoption of the measure. Ok1.St. 
Ann.Const. art. 6, § 18.—List v. Reick, 
104 P.2d 248. 


§ 173 

©.C.A.N.C. A city has two classes of 
powers one “legislative’’, “public”, and 
“governmental”, in the exercise of 
which it is a sovereignty and gov- 
erns its people, and the other “pro- 
prietary”, and “quasi private’, con- 
ferred upon it, not for purpose of gov- 
erning its people, but. for — private 
advantage of city as a legal person- 
ality, and its inhabitants, and in ex- 
ercise of powers of former class it is 
bound to transmit its power of govern- 
ment to its successive sets of officers 
unimpaired, but in exercise of powers 
of latter class it is governed by same 
rules that govern a private individual 
or corporation.—City of High Point vy. 
Duke Power Co., 120 F.2d 866, affirm- 
ing 34 F.Supp. 339. 

D.C.Va. A municipal corporation has 
only such powers as are granted to it 
by statute—Scofield Engineering Co. v. 
City of Danville, 35 F.Supp. 668. 

Ala. A proprietary function or pro- 
prietary power of a city operated for 
the public is none the less a “public 
function’, though for some purposes it 
may not be strictly a governmental 
function.—City of Bessemer v. Per- 
sonnel Board for Jefferson County, 199 
So. 815, 240 Ala. 411. 

All functions of a city are public 
and are dependent on authority con- 
ferred by the state——City of Bessemer 
v. Personnel Board for Jefferson Coun- 
ty, 199 So. 815, 240 Ala. 411. 


Alaska. A “municipal corporation” 
has only such powers as are expressly 
ranted, or are necessary or fairly 
mplied from those granted, or are es- 
sential to the declared objects or pur- 
poses of incorporation, and any doubt 
as to the existence of a power in a 
municipal corporation will be resolved 
against it—Femmer y. City of Juneau, 
9 Alaska 175, 


Ariz. A city operates a public util- 
ity in its “proprietary capacity” and 
can be made to pay an excise tax on 
business thereof if the legisluture so 


declares.—City of Pheonix v. Moore, 
113 P.2d 935. 
Ariz. Municipal corporations have 


only such powers as are expressly or 
by reasonable implication from their 
charters conferred upon them by the 
legislature.—Town of Holbrook v. Nut- 
ting, 114 P.2d 226. 


Ark. The powers of municipalities 
are limited to those expressly granted 
either by Constitution or statute and 
those necessarily implied as incident to 
the express powers given.—Arkansas 
Utilities Co. v. City of Paragould, 143 
S.W.2d 11, 200 Ark. 1051. 


Cal. The term “vested” as used in 
proviso that constitutional provision re- 
lating to the power of the railroad com- 
mission over public utilities shall not 
affect powers of control over public 
utilities relating to the making and 
enforcement of regulations ‘vested’ in 
any city which the city shall vote to 
retain is limited to those powers pos- 
sessed by a chartered city relating sole- 
ly to the regulation and control of 
municipal affairs, Const. art. 12, § 23. 
—Bay Cities Transit Co. v. City of Los 
Angeles, 108 P.2d 435, ,16 Cal.2d 772, 
prior opinion 102 P.2d 429. 

Fla. The governmental functions and 
corporate duties and authority of a 
municipality may be regarded as being 
distinct, with different duties, privileges 
or immunities and, as to corporate 
matters, correlative liability for negli- 
gence of its officers and agents in per- 
forming or omitting municipal non- 
governmental or corporate duties or au- 
thority as may be in accord with stat- 
utory provisions or common-law prin- 
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ciples.—City of Tampa v. Haston, 193° 
So. 753. 


Fla. A municipality can exercise 
powers only which are expressly grant- 
ed or which, by fair and reasonable in- 
tendment, are conferred or granted.— 
City of Daytona Beach v. Dygert, 1 
So.2d 170. 

Ill, Cities possess only such powers 
as the Legislature has expressly con- 
ferred on them, or such as are neces- 
sarily incident to powers expressly 
granted.—Chicago Cosmetic Co. v. City 
of Chicago, 29 N.H.2d 495, 374 Ill. 384. 

Ill. The municipalities affected by 
Policemen’s Minimum Wage Act are 
political subdivisions of state organized 
for governmental purposes, their exist- 
ence is subject to legislative will, and 
they exercise only powers granted them 
directly or by necessary implication. 
Smith-Hurd Stats. c. 24, § 860a et seq. 
—Littell v. City of Peoria, 29 N.H.2d 
633, 374 Ill. 344. 

The powers exercised by municipali- 
ties affected by Policemen’s Minimum 
Wage Act are properly divisible into 
two classes, governmental and private 
though of public nature. Smith-Hurd 
Stats. c. 24, § 860a et seq.—Littell v. 
Sa of Peoria, 29 N.H.2d 533, 374 HL 

Iowa. A municipal corporation pos- 
sesses only such powers as are con- 
ferred upon it by the Legislature.— 
Central States HBlectric Co. v. Incorpo- 
rated Town of Randall, 297 N.W. 804. 
230 Iowa 376. 

Ky. A city may not go beyond its 
charter, nor may its officers step aside 
and permit their functions to be per- 
formed by others or their adminis- 
tration to be shared with others.—City 
of Middlesboro vy. Kentucky Utilities 
Co., 146 S.W.2d 48, 284 Ky. 833. 

Municipalities as ‘“instrumentalities 
of the state’ have only such powers as 
have been granted by the legislature 
expressly or are necessarily implied, 
and the grant itself carries the pro- 
hibition of exercising any authority 
in excess thereof or in a manner differ- 
ent from that permitted.—City of Mid- 
dlesboro v. Kentucky Utilities Co., 146 
S.W.2d 48, 284 Ky. 833. 

Ky. Municipalities have only such 
powers as are given by express stat- 
ute or by necessary implication,—Com- 
monwealth, for Use and Benefit of City 
of Hazard v. Day, 152 S.W.2d 597, 
287 Ky. 176. 

Mass. Cities and towns are political 
subdivisions created for convenient ad- 
ministration of government, and they 
possess only such powers as are con- 
ferred upon them either in terms or by 
necessary implication of enabling stat- 
utes.—Burnham v. Mayor and Alder- 
men of Beverly, 35 N.W.2d 242, 309 
Mass. 388. 

Neb. A municipality is without pow- 
er to engage in the taxi business.— 
ee v. City of O’Neill, 298 N.W. 

N.Y.App.Div. A state policy may not 
be ignored by a municipality unless it 
is specifically empowered so to do in 
clear and explicit terms.—In re Wood- 
haven Blvd., Borough of Queens, 23 
N.Y.8S.2d 561, 260 App.Div. 659, affirm- 
ing In re St. John’s Cemetery, Wood- 
face Blvd., 17 N.¥.S.2d 97, 173 Misc. 


N.C. The City of Concord is an 
agency created by the state and has 
no power or authority except that 
granted by the General Assembly.—Cox 
v. Brown, 11 S8.H.2d 152, 218 N.C. 350. 

Ohio. Civil service generally is a 
matter of municipal concern, and there- 
fore subject to regulation and control 
y the municipality.—In re Fortune, 
35 N.H.2d 442, 138 Ohio St. 385. 

Municipalities have no power to es- 
tablish courts or regulate the adminis- 
tration of justice—In re Fortune, 35 
N.H.2d 442, 138 Ohio St. 385. 

Oki, A city has a legislative, public, 
and governmental power, in the exer- 
cise of which it is a sovereignty and 
governs its people, and a proprietary, 
corporate, or quasi private power, con- 
ferred on it, not for the purpose of gov- 
erning its people, but for the private 
advantage of the inhabitants of the city 
and of the city itself as a legal per- 
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sonality.—City of Tulsa v. Roberts, 107 
P.2d 1006. - i 

Okl1.Cr.App. Municipal corporations 
can exercise only such powers of legis- 
lation as are given them by the law- 
making power of the state-——Ex parte 
Davis, 114 P.2d 186, 

Or. A municipal corporation has a 
dual character and functions in a dual 
capacity in that in one aspect it is 
governmental, public or legislative and 
in the other corporate, proprietary or 
private—Wold v. City of Portland, 
112 P.2d 469, 1388 A.L.R. 1207. 

Pa. In performance of sovereign or 
governmental, as distinguished from 
business or proprietary, functions, no 
legislative body, or municipal board 
having legislative authority, can take 
action which will bind its successors. 
—Commonwealth ex rel. Fortney, for 
Use of Volunteer Fire Dept. of Coal 
Tp., Northumberland County, v. Bartol, 
20 A.2d 318, 342 Pa. 172. 

Tex. A city may exercise proprieta- 
ry functions, while a county, as mere 
subdivision of state, can exercise only 
governmental functions.—Miller v. Hl 
Paso County, 150 S.W.2d 1000, 136 Tex. 
370, reversing 146 S.W.2d 1027. 

Tex.Cr.App. The powers granted 
home-rule cities under constitution are 
broad and governed as to limitations 
only by legislative enactment.—Ex 
parte Newberg, 143 S.W.2d 786. 

Utah. The powers of municipal cor- 
porations are delegated, and a munici- 
pal corporation may exercise only the 
powers granted, and in the manner 
prescribed.—Tooele City v. Elkington, 
116 P.2d 406. 


Va. The power of a municipality, 
unlike that of state Legislature, must 
be exercised pursuant to an express 
grant and in the particular manner 
specified if manner is specified—Town 
of South Hill v. Allen, 12 S.E.2d 770. 

Wyo. A municipality can exercise 
only those powers granted by express 
words, those necessarily or fairly im- 
plied in or incident to powers ex- 
pressly granted, and those essential to 
accomplishment of the declared objects 
and purposes.—Whipps v. Town of 
Greybull, 109 P.2d 805. Ak, 

The general rule that municipality 
possesses powers necessarily or fair- 
fy implied in or incident to powers 
expressly granted is not liberalized by 
statute authorizing town to make such 
by-laws and other regulations not re- 
pugnant to state laws as may be nec- 
essary to carry into effect provisions 
of statutes relating to towns. Rev.St. 
1931, §§ 22-1401 et seq., 22-1427, subd. 
29.—Whipps v. Town of Greybull, 109 
P.2d 805. 
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Ariz. Upon disincorporation of a 
town, a trustee appointed under statute 
is the only person who may encumber 
assets in his hands, and his authority 
must be obtained trom or approved by 
the court and neither parties favoring 
disincorporation nor parties opposing 
disincorporation may encumber such 
assets. Code 1939, 16-219.—Darrow 
v. Van Buskirk, 110 P.2d 216. 


The Supreme Court having decided 
in favor of order of county board of 
supervisors disincorporating a town, 
subsequent litigation testing legality 
of board’s order did not have effect 
of revitalizing the town, so as to en- 
title an attorney rendering services in 
such litigation to recover for services 
rendered from trustee appointed under 
statute. Code 1939, § 16-219.—Darrow 
y..Van Buskirk, 110 P.2d 216. 

Where a town was legally disincor- 
porated by order of county board of 
supervisors, the town’s officers, al- 
though authorized to contest the order 
in town’s name, could not incur debts 
binding upon town’s assets in hands of 
statutory trustee. Code 1939, § 16-219. 
—Darrow y. Van Buskirk, 110 P.2d 
216, 

A resolution of town on date prior 
to order of disincorporation authoriz- 
ing town’s regular attorney “to engage 
such legal assistance as he may deem 
necessary” to combat proposed disin- 
corporation was not a “contract of em- 
ployment” so as to authorize attorney 
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rendering services to town subsequent 
to order of disincorporation to recover 
for such services. Code 1939, § 16- 
A ev ated ee vy. Van Buskirk, 110 P.2d 


of disincorporation of services ren- 
dered by an attorney in resisting the 
order and in other litigation subse- 
quent to the order, and resolution rat- 
ifying employment of such attorney, 
did not constitute a “ratification” of 
resolution made prior to order of dis- 
incorporation whereby town’s attorney 
was authorized to engage legal assist- 
ance, so as to entitle such attorney to 
recover for services rendered, since 
town passed out of existence on date 
of order. Code 1939, § 16-219.—Dar- 
row v. Van Buskirk, 110 P.2d 216. 
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Ala. A “city” is a political subdivi- 
sion of the state and is created as a 
convenient agency for the exercise of 
such governmental powers of the state 
as may be entrusted to it.—City of 
Bessemer v. Personnel Board for Jeffer- 
son County, 199 So. 815, 240 Ala. 411. 


Cal.App. Counties are “state agen- 
cies,” exercising state’s sovereignty 
within their boundaries, and are no 
more liable than state for injuries 


caused by their employees’ negligence 
in performance of governmental func- 
tions, but cities are “municipal corpo- 
rations”, not state agencies.—Griffin v. 
Colusa County, 113 P.2d 270. 

Fla. Unlike a “county,” a “munici- 
pality” is not a “subdivision of the 
state’ with subordinate attributes of 
sovereignty in the performance of gov- 
ernmental functions and correlative lim- 
ited privileges, immunities, and exemp- 
tions from liability for negligence of 
its employees, but is a legal entity con- 
sisting of population and defined area, 
with such governmental functions and 
also corporate public improvement au- 
thority as may be conferred by law in 
a charter or other legislative enactment 
under the Constitution.—City of Tampa 
v. Easton, 198 So. 753. 

Ill, The municipalities affected by 
Policemen’s Minimum Wage Act are 
political subdivisions of state organ- 
ized for governmental purposes, their 
existence is subject to legislative will, 
and they exercise only powers granted 
them directly or by necessary implica- 


tion. Smith-Hurd Stats. c. 24, § 860a 
et seq.—Littell v. City of Peoria, 29 
N.H.2d 533, 374 Ql. 344. 

La. Parishes, municipalities, road 


districts, irrigation districts, drainage 
districts, ete., are ‘‘political subdivisions 
of the state,” created not by the con- 
stitution but by the Legislature.—State 
v. Coulon, 3 So.2d 241, 197 La. 1058. 
School boards and other boards and 
commissions, although not ‘local sub- 
divisions of the state,’ are, like such 
subdivisions, created by the legislature. 
Gore v. Coulon, 3 So.2d 241, 197 La. 


Mass. Cities and towns are political 
subdivisions created for convenient ad- 
ministration of government, and they 
possess only such powers as’ are con- 
ferred upon them either in terms or by 
necessary implication of enabling stat- 
utes.—Burnham y. Mayor and Alder- 
men of Beverly, 35 N.H.2d 242, 309 
Mass. 388. 

N.J. A “municipality” is merely_a 
political subdivision or department of 
the state, and is an agency created for 
the exercise, within prescribed limits, of 
governmental functions and powers of 
the state, and is but the creature of 
the state and exists at the state’s pleas- 
ure.—Jersey City v. Martin, 19 A.2d 40, 
126 N.J.L. 353, affirming 15 A.2d 449, 
125 N.J.L. 219. 

N.Y.Sup. The city of New York is a 
creature of the state which provides a 
government for the city.—La Guardia 
v. Smith, 27 N.Y.S.2d 321, 176 Misc. 
482, affirmed 27 N.Y.S.2d 992, 262 App. 
Div. 708, appeal denied 28 N.Y.S.2d 
705, 262 App.Div. 726. 

N.C. The City of Concord is an 
agency created by the state and hag no 
power or authority except that grant- 
ed by the General Assembly.—Cox y. 
Brown, 11 S8.H.2d 152, 218 N.C. 350. 


The acceptance by a town after order, 


N.C. Municipal corporations, being 
ereatures of the state, endowed for the 
publie good with a portion of its sov- 
ereignty, must at all times remain 
amenable to the will of the state-—Mc- 
Guinn vy. City of High Point, 13 S.H.2d 
48, 219 N.C. 56. 

Ohio. A municipality acts in dual 
capacity for itself in matters of local 
interest and importance and as an arm 
or agency of sovereign state in per- 
formance of duties imposed by state 
with respect to matters of general con- 
cern to entire state—City of Cincinnati 
v. Gamble, 34 N.B.2d 226, 138 Ohio St. 
220, reversing 28 N.E.2d 676, 64 Ohio 
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C.C.A.11]. The power exercised by II- 
linois municipalities may be conferred 
or withdrawn by implication.—Field- 
crest Dairies v. City of Chicago, 122 
F.2d 1382, reversing 35 F.Supp. 451. af 

Alaska. A “municipal corporation 
has only such powers as are express- 
ly granted, or are necessary or fairly 
implied from those granted, or are es- 
sential to the declared objects or pur- 
poses of incorporation, and any doubt 
as to the existence of a power in a mu- 
nicipal corporation will be resolved 
against it—Femmer v. City of Juneau, 
9 Alaska 175. , 

Ariz. Municipal corporations have 
only such powers as are expressly or 
by reasonable implication from their 
charters conferred upon them by_the 
legislature.—Town of Holbrook v. Nut- 
ting, 114 P.2d 226. 


Ark. The powers of municipalities 
are limited to those expressly granted 
either by Constitution or statute and 
those necessarily implied as incident 
to the express powers given.—Arkansas 
Utilities Co. v. City of Paragould, 143 
S.W.2d 11, 200 Ark, 1051. 

Fla. A municipality can exercise 
powers only which are expressly grant- 
ed or which, by fair and reasonable 
intendment, are conferred or granted. 
—City of Daytona Beach vy. 
1 So.2d 170. 

Ill. Cities possess only such powers 
as the Legislature has expressly con- 
ferred on them, or such as are neces- 
sarily incident to powers expressly 
granted.—Chicago Cosmetic Co. v. City 
of Chicago, 29 N.H.2d 495, 374 Ill. 384. 

Ill, The municipalities affected by 
Policemen’s Minimum Wage Act are 
political subdivisions of state organ- 
ized for governmental purposes, their 
existence is subject to legislative will, 
and they exercise only powers grant- 
ed them directly or by necessary im- 
plication. Smith-Hurd Stats. ¢c. 24, § 
860a et seq.—Littell v. City of Peoria, 
29 N.H.2d 533, 374 Ill. 344. 


Ky. Municipalities as “instrumen- 
talities of the state’ have only such 
powers as have been granted by the 
legislature expressly or are necessarily 
implied, and the grant itself carries the 
prohibition of exercising any authority 
in excess thereof or in a manner dif-,, 
ferent from that permitted.—City of 
Middlesboro v. Kentucky Utilities Co., 
146 S.W.2d 48, 284 Ky. 833. 

Ky. Municipalities “have only such 
powers as are given by express statute 
or by necessary implication.—Common- 
wealth, for Use and Benefit of City of 
Hazard v. Day, 152 S.W.2d 597, 287 
Ky. 176. 

Mass, Cities and towns are political 
subdivisions created for convenient ad- 
ministration of government, and they 
possess only such powers as are con- 
ferred upon them either in terms. or 
by necessary implication of enabling 
statutes.—Burnham vy. Mayor and Al- 
dermen of Beverly, 35 N.H.2d 242, 309. 
Mass. 388, 

Tex. A normal municipal corpora- 
tion has only such implied powers as 
are reasonably necessary to make ef- 
fective the powers expressly granted 
and powers which are not expresse 
and which are merely convenient or 
useful cannot be maintained.—Tri-City 
Fresh Water Supply Dist. No. 2 of 
Benes County v. Mann, 142 S.W.2d 


Wyo. A municipality can exercise 
only those powers granted by ex- 
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press words, those necessarily or fairly 
implied in or incident to powers ex- 
pressly granted, and those _ essential 
to accomplishment of the declared ob- 
jects and purposes.—Whipps v. Town 
of Greybull, 109 P.2d 805. 

\ The general rule that municipality 
possesses powers necessarily or fairly 
implied in or incident to powers ex- 
Pressly granted is not liberalized by 
statute authorizing town to make such 
by-laws and other regulations not re- 
pugnamt to state laws as may be nec- 
essary to carry into effect provisions 
of statutes relating to towns. Rey. 
St.1931, §§ 22-1401 et seq. 22-1427, 
subd. 29.—Whipps y. Town of Grey- 


bull, 109 P.2d 805. 
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C.C.A.T11. A Babita which rants 
powers to a municipality is strictly 
construed, and any fair or reasonable 
doubt of the existence of an asserted 
power is resolved against the munici- 
pality which elaims the right to ex- 
ercise it.—¥Fieldcrest Dairies v. City of 
Chicago, 122 F.2d 132, reversing 35 F. 
Supp. 451. 

Alaska. A “municipal corporation” 
has only such powers as are expressly 
granted, or are necessary or fairly 
implied from those granted, or are es- 
sential to the declared objects or pur- 
poses of incorporation, and any doubt 
as to the existence of a power in a 
municipal corporation will be resolved 
against it—Femmer vy. City of Juneau, 
9 Alaska 175. } 

Fla. If a doubt exists whether a 
statute authorizes a municipality to ex- 
ercise certain power, doubt should, as a 
macter of law, be resolved against mu- 
nicipality.—City of Daytona Beach v. 


_ Dygert, 1 So.2d 170. 


Tex. Where powers are granted to a 
municipality by specific provisions of a 
statute, such powers are not enlarged 
by general language found elsewhere in 
the act.—Tri-City Fresh Water Supply 
Dist. No. 2 of Harris County v. Mann, 
142 S.W.2d 945. 

Wash. Generally, a state law will 
not be construed as impliedly depriv- 
ing first class city of an existing power, 
but to accomplish such result, statute 
must be clear and unambiguous, and 
seeming conflict must be harmonized, 
if possible—Ayers y. City of Tacoma, 
108 P.2d 348, 

Wyo. Any fair, reasonable or sub- 
stantial doubt concerning existence of 
power in municipality is resolved by 
court against the municipality and the 
power is denied.—Whipps v. Town of 
Greybull, 109 P.2d 805. 
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Cal. A large discretion is vested in 
legislative branch of government with 


‘reference to the exercise of police pow- 


er.—Acker v. Baldwin, 108 P.2d 899, 
prior opinion 101 P.2d 505. 

La. A municipal corporation has no 
inherent power to enact police regula- 
tions, but derives such power solely 
from the Legislature, and consequently 
can exercise only such power as is fair- 
ly included in grant of powers by its 
charter.—City of Minden v. David Bros, 
Drug Co., 197 So. 505, 195 La. 791. 

Pxercise of police power by a muni- 
cipality must have some substantial 
basis for its existence, and it cannot 
be made a mere pretext for legislation 
that does not fall within legitimate 
scope of the police power.—City of Min- 
den y. David Bros. Drug Co., 197 So. 
505, 195 La. 791. 


Mass. The legislature in delegating 
the power to create zoning districts 
to legislative branch of city govern- 
ment, could determine extent of power 
granted and prescribe terms and con- 
ditions under which it could be _ exer- 
cised, and action taken beyond au- 
thority conferred or not in compliance 
with terms and conditions governing 
its exercise would be invalid. Const. 
Amend. art. 60.—Leahy v. Inspector of 
Buildings of City of New Bedford, 31 
N.B.2d 436, 308 Mass. 128. 

The statute conferring on cities pow- 
er to establish and maintain zoning 


‘districts is a regulation of the use of 


structures and land under the “police 
power’. G.L.(Ter.Ed.) c. 40, §§ 25-30B, 
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as amended by St.1933, c. 269, St.1935, 
ce. 388, St. 1938, ¢. 183; Const. Amend. 
art. 60.—Leahy v. Inspector of Build- 
ings of City of New Bedford, 31 N.E.2d 
436, 308 Mass. 128. 

N.Y.Sp.Sess. A municipality may, in 
the exercise of its police power, pass 
reasonable legislation for the purpose 
of protecting the public against the 
encroachment, selfishness, and dishon- 
esty of the individual.—People, on Com- 
plaint of Drewes vy. Arlen Service Sta- 
tions, 21 N.Y.S.2d 1006, 175 Misc. 30. 

Tex.Civ.App. The police power of a 
municipality is not confined within the 
marrow circumscription of precedents 
resting upon past conditions which do 
not cover present-day conditions call- 
ing for revised regulations to promote 
the health, safety, morals, or general 
welfare of the public, but changes to 
meet changing conditions.—Connor vy. 
City of University Park, 142 S.w.2d 
706, error refused. 

Wash. A city exercises police power 
within its jurisdiction to practically 
the same extent as the state itself.— 
City of Seattle v. Rogers, 106 P.2d 598. 
130 A.L.R. 1498. 
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Ill. The police power of a city or 
village is limited to enactments having 
reference to public health, safety, mor- 
als or general welfare.—Village of La 
pisage v. Leitch, 35 N.E.2d 346, 377 

N.Y.Co.Ct. The “police power” is 
broad enough to give a local legisla- 
tive body of any community the right 


to protect its  citizens.—People_ v. 
Vale 27 N.Y.S.2d 241, 1765 Misc. 


The legislative body of a community 
is justified in guarding against any 
evil which may be fairly anticipated, 
and it has wide discretion in deciding 
what means to be used, and, unless the 
means used to correct the evil are un- 
duly oppressive and confiscatory, the 
courts will not interfere —People v. 


And 27 N.Y.8.2d 241, 175 Misc. 
Ohio. Police, fire and health protec- 


tion are within state’s sovereign power 
and municipalities, whether governed 
by charter or not, are arms or agen- 
cies of state sovereignty with respect 
thereto.—City of Cincinnati v. Gamble, 
34 N.H.2d 226, 138 Ohio St. 220, re- 
oe 28 N.H.2d 676, 64 Ohio App. 
313. 


Ohio App. Under constitutional pro- 
vision empowering municipalities to 
adopt and enforce within their limits 
police regulations not in conflict with 
general laws, “police regulations” are 
regulations adopted in the exercise of 
“police power’? which is that inherent 
sovereignty which it is the right and 
duty of the government or its agents to 
exercise whenever public policy in a 
broad sense demands for the benefit of 
society at large, reasonable regulations 
to guard its morals, safety, health, or- 
der, or to insure in any respect such 
economic conditions as an advancing 
civilization of a highly complex charac- 
ter requires. Const.Ohio art. 18, § 3.— 
Myers vy. City of Defiance, 36 N.E.2 
162, 67 Ohio.App. 159. 
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Del.Ch. An ordinance based on the 
police powers of the state must have 
some rational and necessary connection 
with peace, good order, health, safety, 
morals, or general welfare of the com- 
munity.—Papaioanu v. Commissioners 
of Rehoboth, 20 A.2d 447. 


Mass. Under appropriate circum- 
stances, a variety of by-laws may be 
adopted by a town in the interests of 
public health, safety, and morals, but, 
when they go beyond the authority con- 
ferred by enabling statute, they are in- 
valid. G.L.(Ter.Hd.) ¢c. 40, § 21.—Town 
of North Reading vy. Drinkwater, 34 N. 
H.2d 631, 309 Mass. 200. 

OkI.Cr.App. If the primary purpose 
of a city ordinance is the raising of 
revenue, it must be treated as a tax 
and if its primary purpose is regulation 
it must be treated as enacted under the 
Pouce power.—Hx parte Davis, 114 P.2d 


Wash, If an ordinance is the proper 
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exercise of the police power, its consti- 
tutionality cannot be denied.—Chief 
Petroleum Corporation vy. City of Walla 
Walla, 116 P.2d 560. 
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C.C.A.Okl. A city, under delegation 
of authority from the state in exercise 
of police power, may enact ordinances 
to punish those who abuse freedom of 
worship, of speech and of the press, 
by utterances inimical to the public 
welfare, tending to corrupt public mor- 
als, incite crime, or disturb the peace. 
U.S.C.A.Const. Amend. 14, § 1.—Oney v. 
Oklahoma City, 120 F.2d 861. 

Mich. Where common council, in 
passing ordinance, declared ordinance 
to be necessary for preservation of 
public peace, health, and safety, al- 
though such declaration was not con- 
clusive 0 ower to enact, it was in- 
dicative of purpose of ordinance.— 
People v. Pennock, 293 N.W. 759, 294 
Mich. 578. 

N.J. A municipality may adopt rea- 
sonable regulations touching public 
health and safety.—Vassallo v. Board 
of Com’rs of City of Orange, 15 A.2d 
608, 125 N.J.L. 419, reversing 11 A.2da 
250, 124 N.J.L. 153. 

N.Y.App.Div. Protection of school 
children is a matter of public concern 
and an ordinance which protects them 
should be liberally construed in favor 
of the public for whose benefit it is 
enacted.—_Brown v. Village of Owego, 
21 N.Y.S.2d 905, 260 App.Div. 328. 

Tenn. A _ regulation of a municipal 
corporation to ensure safety is an ex+ 
ereise of the “police power’’.—Steil v. 
City of Chattanooga, 152 S.W.2d 624. 
177 Tenn. 670. 
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Ala.App. An ordinance providing 
that persons not having modern toilet 
facilities, connected with city sewerage 
system, should maintain specified types 
of sanitary privies, and that privies 
should be cleaned by city scavenger, 
for which service the city was to col- 
lect fees from persons served, and mak- 
ing refusal to pay fees a criminal of- 
fense, was not unconstitutional as de- 
priving defendant, who was charged 
with violating ordinance, of protection 
of due process clause of Federal Con- 
stitution, or as failing to sufficiently 
define standard of guilt. U.S.C.A.Const. 
Amend, 14.—Lavender v. City of Tus- 
caloosa, 198 So. 459, followed in 198 
So. 461. 

The city of Tuscaloosa had author- 
ity, under police power, to enact an or- 
dinance providing that persons not 
having modern toilet facilities connect- 
ed with city sewerage system should 
maintain specified types of sanitary 
privies and that such privies should 
be cleaned by city scavenger, for which 
service city was to collect fees from 
persons served, and making a failure to 
pay fees a criminal offense.—Lavyender 
v. City of Tuscaloosa, 198 So, 459, fol- 
lowed in 198 So. 461. 

A city could make proper and reason- 
able regulations for preservation of 
health of its inhabitants and enforce 
such regulations by providing for a 
reasonable penalty for violation thereof, 
and willful neglect or refusal to com- 
ply with provisions of an ordinance re- 
quiring persons maintaining  privies 
not connected with city sewerage sys- 
tem to pay fees to city for services 
in cleaning privies could be made a 
crime without violating section of Con- 
stitution concerning immunity from im- 
prisonment for debt. Const.1901, 
Declaration of Rights, § 20.—Lavender 
v. City of Tuscaloosa, 198 So. 459, fol- 
lowed in 198 So. 461. 

lil. Things that are injurious and 
things which may or may not be in- 
jurious according to the way in which 
they are manufactured, managed, or 
conducted may be the subject of regu- 
lation and license by a city.—Chicago 
Cosmetic Co. v. City of Chicago, 29 N. 
H.2d 495, 374 Ill. 384. 

Mich. Where common council, ia 
passing ordinance, declared ordinance 
to be necessary for preservation of 
public peace, health, and safety, al- 
though such declaration was not’con- 
clusive of power to enact, it was in- 
dicative of purpose of ordinance,— 
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People vy. Pennock, 293 N.W. 759, 294 
Mich. 578. 

N.J. A municipality may adopt rea- 
sonable regulations touching public 
health and safety.—Vassallo, v. Board 
of Com’rs of City of Orange, 15 A.2d 
603, 125.N.J.L. 419, reversing 11 A.2d 
260, 124 N.J.L. 153. 
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©.0.4.0k]l. A city, under delegation 
of authority from the state in exercise 
of police power, may enact ordinances 
to punish those who abuse freedom of 
worship, of speech and of the press, 
by utterances inimical to the public 
welfare, tending to corrupt public mor- 
als, incite crime, or disturb the peace. 
U.S.C.A.Const. Amend. 14, § 1.—Oney v. 
Oklahoma City, 120 F.2d 861. : 

‘An ordinance enacted in exercise of 
the police power against use of violent, 
abusive or insulting language, the dis- 
play of insulting, profane or abusive 
‘emblems, and the uttering or distribu- 
tion of words or language reproaching 
or ridiculing religion was on its face a 
proper exercise of police power because 
directed against actions calculated to 
breach the peace and disturb -public 
order.—Oney v. Oklahoma City, 120 F. 
2d 861. 

A municipal ordinance against pro- 
fane, violent, abusive or insulting lan- 
guage, against insulting, profane, abu- 
sive signs, emblems, flags, or devices, 
and against blasphemous utterances, 
oral or written, was not objectionable 
on ground that it failed to furnish a 
sufficiently ascertainable standard of 
guilt—Oney v. Oklahoma City, 120 F. 
2d 861. 

Ill. A municipality, acting pursuant 
to legislative direction for maintenance 
of peace and order and protection of 
fundamental rights, is engaged in gov- 
ernmental function as agency of state 
government.—Littell y. City of Peoria, 
29 N.H.2d 533. 


Mich. Where common council, in 
passing ordinance, declared ordinance 
to be necessary for preservation of 
public peace, health, and safety, al- 
though such declaration was not con- 
elusive of power to enact, it was in- 
dicative of purpose of ordinance.— 
People v. Pennock, 293 N.W. 759, 294 
Mich. 578. 
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C.C.A.Okl. A city, under delegation 
of authority from the state in exercise 
of police power, may enact ordinances 
to punish those who abuse freedom of 
worship, of speech and of the press, by 
utterances inimical to the public wel- 
fare, tending to corrupt public morals, 
incite crime, or disturb the peace. U. 
§$.C.A.Const. Amend. 14, § 1.—Oney v. 
Oklahoma City, 120 F.2d 86}. 


§ 210 

N.Y.Sp.Sess. Provision of the Ad- 
ministrative Code of City of New York 
regulating the making of excavations 
for purpose of removing top soil from 
Jand located within the city, and re- 
quiring the obtaining of a permit to 
entitle one to make such excavations is 
constitutional and constitutes a valid 
exercise of the “police power’’ of the 
city. Administrative Code, § C26-388.0, 
subds, a-i, as amended by Loc.Laws 
1939, p. 299.—People v. Sessano, 29 N. 
Y.S.2d 45, 176 Mise. 723. 


§ 212 

N.Y.Co.Ct, The legislative body of a 
community is justified in guarding 
against any evil which may be fairly 
anticipated, and it has wide discre- 
tion in deciding what means to be used, 
and, unless the meahs used to correct 
the evil are unduly oppressive and 
confiscatory, the courts will not inter- 
fere.—People v. Brown, 27 N.Y.S.2d 
241, 175 Misc. 989. 


§ 213 

N.M. Even though plaintiffs, engaged 
in business of importing livestock for 
sale, had paid city occupation taxes au- 
thorizing them to pursue _ business 
within city, ordinance prohibiting keep- 
ing of certain animals within restricted 
district of city could not be held in- 
operative as to plaintiffs in view of fact 
that year for which occupation tax had 
been paid had expired before action to 
determine validity of ordinance was in- 
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stituted since city could not bargain 
away its police power for fees. Comp. 
St.1929, § 90-402, subds. 45, 48, 53; § 
90-901; U.S.C.A.Const. art. 1, § 10.— 
Mitchell y. City of Roswell, 111 P.2d 41. 

Va. The general police power of a 
city is a continuing power of which 
a city cannot divest itself, by contract 
or otherwise—Mumpower vy. Housing 
Authority of City of Bristol, 11 S.H. 
2d 732, 176 Va. 426. 

The provision of agreement between 
city and housing authority exempting 
property of authority from taxation 
does not surrender police power or bind 
future councils on legislative matters, 
since provision merely acknowledges le- 
gal right of authority under the Con- 
stitution to such exemption. Code 
Supp.1938, §§ 3145(1)-3145(24); Const. 
§§ 183, 185.—Mumpower y. Housing 
Authority of City of Bristol, 11 S.H.2d 
732, 176 Va. 426. 

The provision of agreement between 
city and housing authority for furnish- 
ing municipal facilities does not sur- 
render police power or bind future 
eouncils on legislative matters, since 
provision gives no greater right to the 
authority than is enjoyed by citizens 
in general. Code Supp.1938, §§ 3145(1) 
—3145(24); Const. § 185.—Mumpower v. 
Housing Authority of City of Bristol, 
11 S.H.2d 732, 176 Va. 426. 

The provision of agreement between 
city and housing authority to zone or 
rezone to an appropriate site and neigh- 
borhood classification does not surren- 
der the police power or bind future 
councils on legislative matters. Code 
1936, §§ 3091(1)-3091(26); Code Supp. 
1938, §§ 3145(1)-3145(24); Const. § 
185.—Mumpower y. Housing Authority 
of City of Bristol, 11 S.E.2d 732, 176 
Va, 426. 

The provision of agreement between 
city and housing authority that city 
will without charge to the authority 
vacate and close any streets, alleys, or 
sidewalks which the authority finds 
are reasonably necessary in the devel- 
opment of the project located in the 
area thereof or adjacent thereto is in- 
valid because placing beyond control 
of city the determination of matters 
directly affecting the publie safety. 
Code 1936, §§ 3091(1)-3091(26); Code 
Supp.1938, §§ 3145(1)-3145(24); Const. 
§ 185.—Mumpower vy. Housing Author- 
ity of City of Bristol, 11 S.H.2d 732, 
176 Va. 426. 


The provision of agreement between 
city and housing authority requiring 
the city to accept such land as the 
authority determines to be reasonably 
necessary for streets and alleys is in- 
valid because placing beyond control 
of city the determinatiom of matters 
directly affecting the public safety. 
Code 1936, §§ 3030, Etat 
Code Supp.1938, §§ 3145(1)-3145(24); 
Const. § 185.—Mumpower y. Housing 
Authority of City of Bristol, 11 S.H.2d 
732, 176 Va. 426. 
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C.C.A.I1]. The proviso in statute re- 
citing that nothing therein should im- 
pair power of city to regulate the 
handling and distribution of pasteur- 
ized milk, provided that such regula- 
tion did not permit any person to vi- 
olate any provisions of the statute, was 
meaningless and would be regarded as 
surplusage, since the city in any case 
was without authority to permit viola- 
tion of the statute. mith-Hurd- Stats. 
Ill. c. 56%, § 133.—¥Fielderest Dairies vy. 
City of Chicago, 122 F.2d 132, revers- 
ing 35 F.Supp. 451. 

The saving clause in statute provid- 
ing that nothing therein should impair 
power of any city to regulate the 
handling and distribution of pasteur- 
ized milk was not intended to retain 
in city unimpaired the broad field of 
regulation which it had _ theretofore 
had, but was intended merely to pre- 
vent a construction by implication 
withdrawing vast authority which city 
had theretofore had over the milk in- 
dustry, and to preserve in the city the 
unquestioned right to continue in a 
field which had been entered by the 
state and in’ which thereafter, each 
should have coextensive power and au- 
thority.—Fieldcrest Dairies v, City of 
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Chicago, 122 F.2d 132, reversing 35 
F.Supp. 451. 4 

Portion of ordinance of city of Chi- 
eago prohibiting distribution of milk 
in single service containers is con- 
trary to public policy of the state and 
is void because in direct violation of 
statute permitting and approving the 
use of such containers, notwithstanding 
saving clause in the statute that noth- 
ing therein should impair the power of 
any city to regulate the handling and 
distribution of pasteurized milk. 
Smith-Hurd Stats.Ill. c. 56%, §§ 115- 
134, and § 129, Items 10, 18.—Field- 
crest Dairies v. City of Chicago, 122 
F.2d _ 132, reversing 35 F.Supp. 451. 

D.C.1ll. City of Chicago was with- 
out power to prohibit milk company’s 
use of single service paper containers 
if such containers conformed with pro- 
visions of state statute recognizing 
single service paper containers as prop- 
er and safe receptacles for delivery of 
milk in the state. Smith-Hurd Stats., 
c. 56%, § 129.—Fielderest Dairies v. 
City of Chicago, 35 F.Supp. 451. 

Alz.App. An _ ordinance, providing 
that any person who steals any person- 
al property must on conviction be 
punished as provided by the article, 
would be void because of use of words 
“any personal property” which were 
broad enough to include grand larceny, 
an offense over which the municipality 
had no jurisdiction—Thompson vy. City 
of Sylacauga, 200 So. 795. 


Municipalities have no power to adopt 
ordinances making municipal offenses 
out of the violation of the felony stat- 
utes of the state, and power of munici- 
palities in this respect is limited to 
misdemeanors.—Thompson y. City of 
Sylacauga, 200 So. 795. 

Cal.App. Ordinance of city of River- 
side making it unlawful for any person 
to be intoxicated in a public place or in 
any place open to public view is not 
unconstitutional on ground that it for- 
bids the drinking of intoxicating liquor 
in public places and is, therefore, re- 
pugnant to the state law which specifi- 
cally provides for and allows the sale 
of intoxicating liquors. Gen.Laws 
1937, Act 3796; Const. art. 11, § 11.— 
Hx. parte Boza, 106 P.2d 29. 


Cal.App. Where Agricultural Code, 
with which milk ordinance of San 
Francisco was claimed to be in conflict, 
was not enacted until after effective 
date of ordinance, there was no con- 
flict alleged affecting validity of ordi- 
nance when enacted and any conflict 
raised by later general statute would 
not render invalid an ordinance which 
was valid when enacted, but conflicting 
provisions of the ordinance would be 
superseded by the general statutes. St, 
1933, p. 60; Comnst.Cal. art. 11, § 11.— 
Natural Milk Producers Ass’n of Cali- 
fornia v. City and County of San Fran- 
cisco, 112 P.2d 930. 

Provisions of San Francisco milk 
ordinance, requiring that guararteed 
milk, grade A milk, and grade B milk 
be pasteurized before sale in San #ran- - 
cisco for human consumption, were not 
in conflict with any provisions of Agri- 
cultural Code so as to be superseded 
by such general law. St.1933, p. 60.— 
Natural Milk Producers Ass’n of Cali- 
fornia v. City and County of San Fran- 
cisco, 112 P.2d 930. 

lil. The state by enactment of the — 
Factory Inspection Act and statutes 
dealing with the labeling of gasoline 
or benzol receptacles used in the retail 
trade, and the Federal Government by 
the Federal Pure Food, Drug and Cos- 
metic act did not withdraw the power 
of cities to regulate the manufacture of 
cosmetics. Smith-Hurd Stats. ec. 38, § 
349, 350, c. 48, § 59; Federal Food, 
Drug and Cosmetie Act of 1938, 21 U. 
a ee oO liars eae Mero 

02 -N,e Clity.20 icago OF 4 
374 Ill. 384, on tae) 

Though city ordinances must give 
way whenever they conflict with acts 
of the Legislature, the mere fact that 
the state has legislated on a particular 
subject does not necessarily deprive a 
city of its power to deal with the sub- 
Ject by ordinance.—Chicago Cosmetic 
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Co. v. City of Chicago, 29 N.E.2d 495, 
374 Ill. 384, 

Ill.App. An ordinance passed by vil- 
lage trustees in 1926, prohibiting erec- 
tion and operation of gas service sta- 
tions without consent of majority of 
neighboring property owners, could not 
be effective unless village had an ordi- 
nance on the subject in force on July 1, 
1919, so as to be within exception in 
the statute transferring regulatory 
power for the handling of gasoline and 
oils from cities and villages to the de- 
partment of trade and commerce. 
Smith-Hurd Stats. c. 38, §§ 351-353.— 
Gobeli v. Braga, 35 N.E.2d 429, 311 
Ill.App. 46. 

- Ind. Sections of city ordinances, un- 
dertaking to reguiate operation of 
theaters, which were in conflict with or 
less stringent than regulations imposed 
by statute giving state fire marshal cer- 
tain authority with respect to theaters, 
were invalid. Burns’ Ann.St. §§ 20-807, 
20-1001 to 20-1013.—Hollywood Thea- 
tre Corporation v. City of Indianapolis, 
34 N.H.2d 28. 

The statute, granting to state fire 
marshal certain authority with respect 
to motion picture theaters, does not 
confer upon such marshal the exclusive 
power to regulate theaters, even as to 
fire hazard, but expressly recognizes 
the continued validity of city ordinanc- 
es with respect thereto by making it 
state marshal’s duty to enforce such or- 
dinances. Burns’ Ann.St. §§ 20-807, 
20-1001 to 20-1013.—Hollywood Thea- 
tre Corporation vy. City of Indianapolis, 
34 N.E.2d 28. 

Where city ordinances, undertaking 
to regulate motion picture theaters, 
covered the fields of safety, health and 
public morals in addition to regulation 
with respect to fire hazards, such or- 
dinances were not by implication re- 
pealed by subsequent state legislation 
giving state fire marshal certain au- 
thority with respect to theaters, since 
state marshal’s authority was _ limited 
to regulation with respect to fire haz- 
ards, and portions of ordinances cover- 
ing other fields for legitimate exercise 
of police power justified imposition of 
city license fees. Burns’ Ann.St. §§ 20- 
807, 20-1001 to 20-1013.—Hollywood 
Theatre Corporation v. City of Indi- 
anapolis, 34 N.E.2d 28. 

La. A municipality cannot adopt or- 
dinances which infringe spirit of state 
law, or are repugnant to general policy 
of the state.—City of Minden v. David 
aes Drug Co., 197 So. 505, 195 La. 

Mich. The home-rule provision of 
the Constitution does not deprive Leg- 
islature of its power to enact laws af- 
fecting municipalities operating under 
that provision except as to matters of 
purely local concern, and right to pass 
general laws is still reserved to Legis- 
lature which under its police power 
may enact statutes which home-rule 
municipalities are required to observe. 
—Local Union No. 876, International 
Brotherhood of Electrical Workers v. 
State of Michigan Labor Mediation 
Board, 293 N.W. 809, 294 Mich. 629. 

Mich. Generally, existence of state 
law on same subject as municipal or- 
dinance relating to Sunday observance 
does not invalidate ordinance, if city 
has authority, either express or im- 
plied, to legislate on such subject, and 
its legislation is not in conflict with 
statute, but ordinance prohibiting that 
which statute permits is void.—Build- 
ers Ass’n (Of Metropolitan Detroit) v. 
City of Detroit, 294 N.W. 677, 295 
Mich. 272 

A city ordinance, prohibiting trans- 
action of real estate business on Sun- 
day, without any exceptions, held void 
as prohibiting what is permitted by 
Sunday closing statute excepting from 
its application those who conscientious- 
ly believe that seventh day of week 
should be observed as Sabbath. Comp. 
Laws 1929, §§ 9078, 9083.—Builders 
Ass’n (Of Metropolitan Detroit) v. City 
of Detroit, 294 N.W. 677, 295 Mich. 
272 


N.M. The statutes authorizing city 
to enact ordinances for general wel- 
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fare were not repealed by implication 
by enactment of statute relating to ad- 
vancement of public health and grant- 
ing certain powers to the state board 
of public health. Comp.St.1929, § 90- 
402; subds. 45, 48, 633) > § —90=901; 
Laws 19387, c. 39, § 4(1-3, 7, 10, 19).— 
ene v. City of Roswell, 111 P.2d 


N.M. Even if state board of public 
health had authority to prohibit the 
keeping of certain animals in city, city 
was not deprived of authority to enact 
ordinance prohibiting the keeping of 
such animals within restricted dis- 
trict in city. Comp.St.1929, § 90-402, 
subds. 45, 48, 53; § 90-901; Laws 1937, 
ec. 39, § 4(1-8, 7, 10, 19).—Mitchell v. 
City of Roswell, 111 P.2d 41. 

N.Y¥.Sup. Local law providing for 
licensing of itinerant jobbers of food- 
stuffs and purporting to impose annual 
license fee of $100 to $250 for each ve- 
hicle used by such jobbers is not void 
on ground that it in fact imposes a li- 
censing of vehicles which is in the ex- 
clusive power of the state to regulate. 
Vehicle and Traffic Law, §§ 10, 54; 
Administrative Code, §§ B36—96.0 to 
B36—102.0, as added by Loc.Laws 
1939, p. 301.—Sperling v. Valentine, 28 
N.Y.S.2d 788, 176 Misc. 826. 

N.Y.Sp.Sess. Defendant who did not 
apply for permit to canvass from house 
to house to sell newspaper subscrip- 
tions, and was not misled by any por- 
tion of license ordinance varying from 
the Town Law providing for review of 
withdrawal or revocation of license, and 
who elected to ignore ordinance, could 
not complain in prosecution for violat- 
ing ordinance that procedural provi- 
sions thereof did not parallel the stat- 
ute. Town Law, § 137.—People y. Pas- 
safume, 22 N.Y.S.2d 785. 

N.Y¥.Mag.Ct. The Administrative 
Code provision requiring a solid fuel 
vehicle license for transporting coal on 
the public streets of the city of New 
York does not conflict with Vehicle and 
Traffic Law provision prohibiting any 
municipality in the state from legislat- 
ing on the same subject to the same 
end. Administrative Code, § B36—29.0, 
subd. b; Vehicle and Traffic Law, § 54. 
—People, on Complaint of Marquardt, 
Byes 28 N.Y.S.2d 511, 176 Misc. 

Ohio. The state has not been divest- 
ed of its power to regulate public util- 
ity rates by adoption of the constitu- 
tional home rule provision giving mu- 
nicipalities authority to exercise all 
powers of local self government and 
to adopt and enforce within their limits 
such local police, sanitary, and other 
similar regulations as are not in con- 
flict with general laws, and in vesting 
the public utilities commission with ap- 
pellate Jurisdiction over rate-making 
ordinances, 
no manner interferes with municipal 
home rule. Gen.Code, § 614-1 et seg.; 
Const. art. 18, § 3.—State ex rel. Brain- 
ard v. McConnaughey, 30 N.E.2d 699, 
137 Ohio St. 431. 

Ohio. Municipal corporations have 
the power to legislate in the interest 
of public peace and for the protection 
of persons and property within their 
territorial limits, but such legislation 
must not conflict with state legislation 
on the same subject, and the legisla- 
ture has the power to direct the man- 
ner and method by which municipal 
corporations shall effectively carry out 
their functions having to do with the 
preservation of the peace and protec- 
tion of persons and property. Const. 
art. 2, § 1; art. 18, §§ 3, 7.—State ex 
rel. Strain v. Houston, 34 N.BH.2d 219, 
138 Ohio St. 203. 

Ohio. A municipality has no author- 


of Cincinnati v. Gamble, : 

226, 138 Ohio St. 220, reversing 28 N. 

B.2d 676, 64 Ohio App. 313. 
GhioApp. A provision of a licensing 


the Public Utilities Act in, 
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ordinance requiring dry cleaner not 
having place of business in city to give 
name and address of an adult person, 
resident of the city, upon whom sery- 
ice of summons could be had in any 
civil action brought against the non- 
resident licensee was unconstitutional 
on ground that subject-matter of the 
provision was fully covered by the gen- 
eral laws of Ohio. Const.Ohio art. 18, 
§ 3.—Myers v. City of Defiance, 36 N.E. 
2a U6Q 67 LOhio Appa 159: 

Pa.Com.Pl. Since the amendment of 
May 9, 1935, P.L. 158, to the Act of 
June 19, 1931, P.L. 589, 63 PS) § 651 
et seq., concerning State regulation of 
the conduct of barber shops, barber 
schools, and barber colleges, specifically 
provides that the act shall not be con- 
strued as prohibiting any municipality 
from adopting appropriate ordinances 
“not inconsistent with’ the provisions 
thereof, a city ordinance regulating 
the conduct of barber shops is not ren- 
dered invalid by the State act even 
though identical in substance with the 
act.—Cusumano v. City of Philadelphia, 
37 D. & C. 597. ’ 

Wash. The plenary police power of 
municipalities within their limits un- 
der Constitution ceases when state en- 
acts general law on particular sub- 
ject, unless there is room for concur- 
rent jurisdiction. Const. art. 11, § 11. 
ees v. City of Spokane, 109 P.2d 

Oe 

See In re Deronin & Cornwall [1940] 
3 Dom.L.R. 260; Rex v. Island Pacific 
Oil Co. Ltd. ee tae Dom.L.R. 263. 


La. A municipality cannot permit by 
ordinance what a_ statute forbids or 
forbid what a statute expressly permits 
but it may supplement a statute or 
cover any part of an authorized field 
of local legislation that is not covered 
by state legislation.—State ex rel. Sut- 
48 v. Caldwell, 197 So. 214, 195. La. 

Where a Legislature has assumed to 
regulate a given course of conduct by 
prohibiting certain local enactments, a 
municipality with subordinate author- 
ity to legislate on the subject may 
make such new and additional regula- 
tions in furtherance of the purpose of 
the state law as may seem fit and ap- 
propriate to the necessities of the lo- 
cality and be not in themselves unrea- 
sonable.—State ex rel. Sutton v. Cald- 
well, 197 So. 214, 195 La. 507, 

Ohio App. Under the section of the 
Constitution dealing with the powers 
of municipalities, a municipal police 
regulation must yield to an_ inconsist- 
ent general law passed by the General 
Assembly. Const. art. 18, § 38 —City 
of Cincinnati v. Gamble, 28 N.H.2d 676, 
64 Ohio App. 313. 
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Ga. An ordinance imposing tax on 
gasoline stations, graduated according 
to cubic foot capacity of gasoline stor- 
age tanks, was violative of state motor 
fuel tax law prohibiting municipalities 
from levying tax, computed in gallons, 
on sale or storage of gasoline, since 
number of cubic inches in tanks could 
be mathematically resolved into equiva- 
lent number of gallons. Laws 1937, p. 
176, amending Code 1933, § 92-1403(G). 
—City of Macon y. Southern Oil Stores, 
10 S.H.2d 34, 190 Ga. 612. 

La. Proposed initiative ordinance re- 
quiring that no member of uniformed 
force of fire department be required to 
work more than 144 hours in any 
14-day period and requiring that op- 
erators of alarm system not be required 
to work more than 8 hours in any 24- 
hour period or more than 6 §8-hour 
days in any 7-day period except on the 
day for changing shifts, would not vio- 
late statute requiring fire department 
to be divided into two forces, a day 
force and a night force. Act No. 61 
of 1920.—State ex rel. Sutton y. Cald- 
well, 197 So. 214, 195 La. 507. 

§ 223 

Minn. A municipality, if it has prop- 
er delegated authority, and if it legis- 
lates consistently with state law, may 
make an act an offense against the mu- 
nicipality, although it is by statute an 
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offense against the state.—State v. 
Houston, 298 N.W. 358. : 

The statute relating to the grading, 
eandling, purchase and sale of eggs, 
providing for procurement of a license 
to conduct such business and for the 
establishment of rules and regulations, 
and providing penalties for violations 
of the rule, did not take away from the 
city council of Minneapolis the power 
to enact an ordinance establishing 
grades for retail trade of eggs in Min- 
neapolis, Mason’s Minn.St.Supp.1940, 
$§ 3935-11 to 3935-19.—State v. Hous- 
ton, 298 N.W. 358. 
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Del.Ch. An ordinance which is a rea- 
sonable and necessary exercise of po- 
lice power in congested area, such as a 
large city, may be wholly arbitrary and 
unreasonable in a much smaller com- 
munity.—Papaioanu v. Commissioners 
of Rehoboth, 20 A.2d 447. 

Fla. A zoning ordinance must not in- 
fringe constitutional guaranties of na- 
tional or State Constitutions by invad- 
ing personal or property rights unnec- 
essarily or unreasonably.—Forde v. City 
of Miami Beach, 1 So.2d 642. 

Evidence, showing that property in 
present state and under present zoning 
restriction must remain for present 
and for unpredictable future period 
unimproved and unproductive, and 
source of expense to owners, taxes be- 
ing quite heavy, and that if present 
lack of demand for property for private 
estate uses should not change, value 
would be largely consumed by payment 
of taxes, and that to continue present 
restriction in effect would almost, if not 
quite, amount to taking without com- 
pensation, established unreasonableness 
of ordinance restricting property to sin- 
gle family estate uses as applied to 
plaintiff's property.—Forde v, City of 
Miami Beach, 1 So.2d 642. 

Ga. Ordinance of city of Lithonia 
prohibiting ownership, maintenance, or 
operation of pinball machine or similar 
machine operated by depositing coin for 
playing of game or engaging in con- 
test of chance or skill, which ordinance 
was enacted as exercise of ‘‘police pow- 
er’ under general welfare clause of 
city charter and was directed against 
gambling, immorality, and other in- 
jurious practices, was not unreason- 
able as being “‘confiscatory”’ of business 
and property of party engaged in dis- 
tributing and leasing such machines. 
Mawes 1013, p.. 955, § 51> “Const:Ga. 
autatis aly par. | 2+ U.S: CA Const. 
Amend. 14, 1.—Woodward v. City 
of Lithonia, 11 S.B.2d 476. 

Ill. Whether a zoning ordinance has 
a real, substantial relation to the pub- 
lic health, comfort, safety or welfare, 
or is arbitrary or unreasonable must 
be determined upon its own peculiar 
facts.—Village of La Grange y. Leitch, 
85 N.H.2d 346, 377 I. 4 

Where general scheme of zoning or- 
dinance is valid, but when applied to 
a particular piece of property it is so 
arbitrary and unreasonable as to re- 
sult in a confiscation of the property, 
zoning ordinance as applied to particu- 
lar property is void.—Village of La 
aranee v. Leitch, 35 N.H.2d 346, 377 

ll. fs 

Ky. The grant of police power to 
city carries with it necessary impli- 
cation that its exercise must be rea- 
sonable.—City of Louisville v. Kuhn, 
145 S.W.2d 851, 284 Ky. 684, 

Mich. A zoning ordinance must be 
reasonable, which is the test of its le- 
gality.—Pere Marquette Ry. Co. v. 
Township Board of Muskegon Town- 
ship, 298 N.W. 393, 298 Mich. 31. 


Hach zoning case, as a rule, stands 
by itself and its reasonableness must be 
judged by the circumstances in each 
particular case.—Pere Marquette Ry. 
Co. v. Township Board of Muskegon 
Township, 298 N.W. 393, 298 Mich, 31. 

Mo.App. Adoption of ordinance, en- 
acted for purpose of eliminating an in- 
valid ordinance purporting to amend 
eneral zoning ordinance of city of 
Richmond Heights, was not an arbi- 
trary and unreasonable action on part 
of city council, where over a hundred 
property owners had petitioned city 
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council to effectuate the purpose sought 
by the ordinance.—State ex rel. Luech- 
tefeld v. Arnold, 149 S.W.2d 384, trans- 
ferred 144 S.W.2d 60. 

Mo.App. Ordinances can be declared 
reasonable as to certain localities and 
unreasonable as to others.—Brown Vv. 
Alton R. Co., 151 S.W.2d 727. 

N.Y.Sup. While presumption exists 
that town board in passing ordinance 
acted in good faith and in an honest 
belief that its adoption would be bene- 
ficial to the public at large, if facts 
show that regulation is lwt an ar- 
bitrary interference with right to con- 
duct a private business, the court must 
declare the ordinance invalid.—Boxer Vv. 
Town of Harrison, 22 N.Y.S.2d 501, 175 
Mise. 249. 

N.Y.Sup. Where the police dspart- 
ment of the city of New York acts in 
a manner that is not unreasonable, 
arbitrary or capricious, the acts are 
legal, though certain rights and privi- 
leges of third persons are adversely 
affected, buc it is otherwise if the acts 
are unreasonable, arbitrary and capri- 
cious. New York City Charter 1936, §§ 
4384, 435.—Bus Depot Holding Corpora- 
tion v. Valentine, 25 N.Y.S.2d 901. 

N.Y.Sup. An ordinance which re- 
stricts property on boundary of a vVil- 
lage to a use for which the property is 
not adapted, and which thereby de- 
stroys the greater part of its value in 
order that beauty of village as a whole 
may be enhanced is unreasonable as 
applied to the property owner.—Evanns 
v. Gunn, 29 N.Y.S.2d 368, 177 Misc. 85, 
aed 29 N.Y.S.2d 150, 262 App.Div. 

A subsequent change in conditions 
may invalidate an ordinance or stat- 
ute validly enacted, and change of cir- 
cumstances could be considered in de- 
termining validity of amended zoning 
ordinance even if ordinance was rea- 
sonable when amended.—Hvanns v. 
Gunn, 29 N.Y.S.2d 368, 177 Mise. 85, 
efiemed 29 N.Y.S.2d 150, 262 App.Div. 


Ohio App. All police regulations 
adopted pursuant to the police power 
must be reasonable and not arbitrary 
and oppressive, and neither the state 
nor municipalities may make any regu- 
lations which are unreasonable. U.S.C. 
A.Const. Amend. 14, 1; Const.Ohio 
art. 1, § 1; art. 18, § 3.—Myers v. City 
Ses ea 36 N.H.2d 162, 67 Ohio App. 


Tex.Civ.App. A zoning ordinance 
may be so clearly arbitrary and un- 
reasonable as ta particular property 
owner affected thereby under particu- 
lar state of facts as to be unenforce- 
able, though valid in its general as- 
pects.—City of Corpus Christi v. Jones, 
144 S.W.2d 388, error dismissed, judg- 
ment correct. 


The reasonableness of zoning ordi- 
nance or any particular part thereof 
must be determined as of time when 
ordinance was adopted, considering 
physical facts then existing.—City of 
Corpus Christi v. Jones, 144 S.W.2d 
388, error dismissed, judgment correct. 

A restriction in city zoning ordi- 
nance against ice manufacturing plants 
in commercial districts, wherein ice 
cream manufactories are permitted by 
sam3 ordinance, is not invalid, even if 
there is no legitimate distinction for 
zoning purposes between such plants 
and manufactories, unless it appears 
that because of terms of classification 
and location of certain businesses 
shops or industries in such a district 
or vicinity of ice plant, it is wholly 
unreasonable to expect that council’s 
purpose in making such classification 
can be realized, or, in other words, that 
such restriction bears no substantial 
relationship to public health or safety 
or general welfare of community. Ver- 
non’s Ann,.Civ.St, arts. 1011a—1011j.— 
City of Corpus Christi v. Jones, 144 
8.W.2d 388, error dismissed, judgment 
correct. 

Tex.Civ.App. Whether a zoning or- 
dinance is reasonable or arbitrary pre- 
sents a question of law for the court 
and not for the jury, and, in determin- 
ing the law, the court will have due 
regard to all the circumstances of the 
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city, the objects sought to be attained, 
and the necessity for the ordinance.— 
City of University Park v. Hoblitzelle, 


150 S.W.2d 169, error dismissed, judg- 
ment correct. 
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Ala, “Arbitrary discrimination’ by 
municipal authorities against one per- 
son in a particular business rests upon 
giving immunity to others in maintain- 
ing like conditions thus imposing Tre- 
strictions on the one and not the other 
and giving an advantage to competi- 
tors in business.—McCraney v. City of 
Leeds, 1 So.2d 894. . 

Cal. Courts considering validity of 
zoning ordinances must determine, in 
addition to need thereof, whether they 
are arbitrary and discriminatory in 
their conception and application and 
whether they have any _ reasonable 
tendency to promote the public morals, 
health, safety, or general welfare and 
prosperity of a community,—Acker Vv. 
Baldwin, 108 P.2d 899, prior opinion 
101 P.2d 505. ; 

Iu. To be valid, a municipal ordi- 
nance need not attempt to cure all 
evils sought to be prevented, but it is 
enough if the ordinance operates alike 
on_all those included within its terms. 
—Chicago Cosmetic Co. v. City of Chi- 
cago, 29 N.H.2d 495, 374 Ill. 384. 

Mich. An ordinance making it un- 
lawful to display or advertise for sale 
eoutraceptive devices or prophylactie 
rubber goods of similar character, and 
making sale of such articles unlawful 
except when sale was made by a bona 
fide druggist or a licensed physician, 
was not unconstitutional as “class leg- 
islation’”’.—People vy. Pennock, 293 N.W. 
759, 294 Mich. 578. 


Tex.Civ.App. Where zoning ordi- 
nance, in Resident A Districts, per- 
mitted one-family dwellings together 
with uses customarily incident thereto, 
when located on the same lot and not 
involving the conduct of a _ business, 
and, in Resident B Districts, permitted 
additional uses including customary 
home occupations engaged in by occu- 
pants of the dwellings and including 
the office of a professional person when 
situated in the same dwelling used by 
such professional person as his private 
dwelling, the ordinance prohibited the 
use of a dwelling house or a part there- 
of as an office of a professional person 
such as a medical doctor within bound- 


aries of District A but permitted such. 


use within District B, and where such 

classification was contained in a com- 

prehensive ordinance, the classification 

was valid.—City of Harlingen v. Feener, 

153 S.W.2d 671, error refused. 
§ 237 

Cal. One governmental agency, such 
as county, may properly be empow- 
ered by statute to perform functions 
for another such agency, such as city. 
—Los Angeles County v. Superior 
Court in and for Los Angeles County, 
11020P. 2d 1050 17 Call2aer7Ome 

Cal.App. A chartered city or city 
and county may confer quasi judicial 
power, such as power to determine 
facts, on boards or commissions deal- 
ing strictly with municipal affairs, in- 
cluding Civil Service Commission, and 
fact findings thereof may be interfered 
with by courts only where board or 
commission acts arbitrarily, capricious- 
ly or fraudulently or clear abuse of its 
discretion is alleged and _ proved. 
Const. art. 11, §§ 6, 8%, subd. 
Dierssen v. Civil Service Commission of 
City and County of San Francisco, 110 
P.2d 513. 

The constitutional provisions, author- 
izing chartered city or city and county 
to confer quasi judicial power, such as 
power to determine facts, on boards 
or commissions dealing strictly with 
municipal affairs, do not automatically 
confer such power on local boards, nor 
require city or city and county to do so 
in its charter, and such power does not 
exist, if not empressly_ or impliedly 
conferred by charter. Const. art. 11, 
§§ 6, 8%, subd. 4.—Dierssen v. Civil 
Service Commission of City and County 
of San Francisco, 110 P.2d 513. 

Cal.App. San Francisco milk ordi- 
nance authorizing sale and distribution 
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of certain grades of pasteurized milk 
and certified milk, and defining certi- 
fied milk as that milk which conforms 
to the rules for production and dis- 
tribution of certified milk adopted by 
the American Association of Medical 
Milk Commissions was not invalid be- 
cause of unlawful ‘‘delegation of legis- 
lative powers’, particularly where ordi- 
nance contained a broad and complete 
“saving clause’, and the words “rules, 
regulations”, if they expressed an in- 
valid delegation of legislative powers, 
could be stricken without affecting the 
remainder of ordinance.—Natural Milk 
Producers Ass’n of California v, City 
and County of San Francisco, 112 P.2d 


~ 930 


Del.Ch. A building ordinance requir- 
ing a set-back of 10 feet unless permit 
should be granted for shorter set-back 
was not void for delegation of certain 
powers to city manager, wheressuch 
powers were merely ministerial. 41 
Del.Laws, ¢c. 161.—Papaioanu y. Com- 
missioners of Rehoboth, 20 A.2d 447, 

Ky. A town ordinance, prohibiting 
construction, alteration or removal of 
building until permit is issued by town 
board of trustees on application stating 
location, use, type, size and approxi- 
mate cost of building, is invalid as 
vesting arbitrary powers in board be- 
cause of failure to prescribe, standards 
for determination of right to permit, 
though board will probably use its 
power only for public good.—Town of 
Jamestown y. Allen, 144 S.W.2d 807, 
284 Ky. 347. 

Ky. A city may not go beyond its 
charter, nor may its officers step aside 
and permit their functions to be per- 
formed by others or their administra- 
tion to be shared with others.—City_ of 
Middlesboro vy. Kentucky Utilities Co., 
146 S.W.2d 48, 284 Ky. 833 
_ La. A statute granting a municipali- 
ty right to exercise a designated por- 
tion of police power must be strictly 
construed, and any fair and reasonable 
doubt of existence of the power must 
be resolved against municipality.—City 
of Minden vy. David Bros. Drug Co., 197 
So. 505, 195 La. 791. 

Mass. The statute authorizing towns 
to make by-laws for maintenance of 
their internal police does not transfer 
to municipalities the entire police pow- 
er of the commonwealth. G.L.(Ter.Ed.) 
ce. 40, § 21.—Town of North Reading 
OA oa 34 N.H.2d 631, 309 Mass, 


Mass. By-law of the town of North 
Reading which prohibited removal, 
without permit from Board of Appeals, 
of sand and loam from premises within 
250 feet of a street line, was void be- 
cause purporting to leave to the Board 
of Appeals the unrestrained and unde- 
fined authority to grant or refuse per- 
mits for which the by-law purports to 
make provision. G.L.(Ter.Ed.) c¢. 40, 
§ 21.—Town of North Reading y. Drink- 
water, 34 N.E.2d 631, 309 Mass. 200. 

Miss. A city was without authority 
to delegate to an auditor and account- 
ant the right or power to settle or 
compromise at his own discretion for 
an unspecified period of time any 


' claim or cause of action existing in 


favor of the city.—Smith v. Mitchell, 
1 So.2d 765, 190 Misc. 819. 

Mo. Governmental and _ legislative 
powers cannot be delegated by a mu- 
nicipality, whether the effort is to 
transmit them to subordinates or to 
barter them away by contract.— 
Aquamsi Land Co. y. City of Cape 
Girardeau, 142 S.W.2d 332. 


An attempted contract between a 
third-class city and the Works Prog- 
ress Administration whereby city un- 
dertook to pledge itself, sight unseen, 
that all operations in connection with 
park project would be in accordance 
with regulations prescribed under the 
Emergency Relief Act of 1935 and ad- 
ministrative orders issued by the Ad- 
ministration, was void, since city 
eould not delegate its discretion to 
make a contract which would be satis- 
factory to the Administration except 
with respect to matters ordinarily in- 
trusted to an architect or other expert. 
Mo.St.Ann. § 2962, p. 1827; Emergency 
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Relief Act of 1935, 49 Stat. 115— 


Aquamsi Land Co. v. City of Cape 
Girardeau, 142 S.W.2d 332. 
Mont. Governmental, as distin- 


guished from proprietary, powers may 
not be delegated.—Jacoby v. Chouteau 
County, 112 P.2d 1068. 

N.J.Sup. A city may not delegate 
its law-making power to an adminis- 
trative officer and can do no more than 
vest in him the authority to execute 
its expressed legislative will.—Librizzi 
v. Plunkett, 16 A.2d 280. 

A city may confer a measure of dis- 
eretion on administrative authority but 
the function must be so limited as to 
constitute mere execution of the law 
rather than exercise by the administra- 
tive officer of power which is legis- 
lative in essence,—Librizzi v. Plunkett, 
16 A.2d 280. 

N.Y.App.Div. Under its charter the 
city council of a third class city could 
not delegate its legislative power to 
create an Office or position to the head 
of a department, but it could delegate 
the power of appointment. Laws 
1916, ¢. 229.—O’Rourke vy. Graul, 24 
N.Y.S.2d 819. 261 App.Div. 87. 

N.Y.App.Div. The police power is 
founded on the law of public necessity 
and while primarily it inheres in the 
state and is an attribute of sovereign- 
ty, a large measure has been delegated 
to cities for the purpose of protecting 
the lives, health and safety of the citi- 
zens.—City of Albany v. Anthony, 28 
N.Y.S.2d 963, 262 App.Div. 401, revers- 
ing 21 N.Y.S.2d 258, 174 Misc. 470. 

N.Y.Sup. The powers conferred on 
the police commissioner of the city of 
New York by the New York City Char- 
ter cannot be extended by the commis- 
sioner beyond scope of the charter pro- 
vision. New York City Charter 1936, 
§ 435.—Bus Depot Holding Corporation 
v. Valentine, 25 N.Y.S.2d 901. 

_Pa. A provision in ordinance of the 
city of Scranton regulating days and 
hours during which barber shops may 
be open for business, granting power 
to city department of publie safety to 
issue limited permit for operation of 
a particular barber shop at such times 
other than those fixed in ordinance as 
ig required by temporary public neces- 
sity, is an unlawful “delegation of leg- 
islative power’, in view of failure to 
set up a standard for department’s 
guidance. 63 P.S. § 566; P.S.Const. 
art. 2, § 1.—Saccone v. City of Scran- 
ton, 20 A.2d 236, 341 Pa. 526. ‘ 

Va. A provision of city tax code 
that any person, firm, association, part- 
nership or corporation erfgaged in any 
business, occupation or profession in 
city for which no specific license tax 
was levied should pay a license tax of 
$50 per annum was invalid because 
determination of subject of tax was 
not made by legislative body, but was 
left to action of commissioner of reve- 
nue. Const. § 170.—Williams v. City of 
Richmond, 14 S.E.2d 287, 177 Va. 477, 
134 A.L.R. 833. 

Wash. The granting or withholding 
of a permit as to those things which 
are within the police power may be left 
to discretion of city council or city 
commission, as the case may be.—Chief 
Petroleum Corporation y. City of Walla 
Walla, 116 P.2d 560. 


§ 248 
Alaska. The rule of strict construc- 
tion of powers of a municipality does 
not apply to the mode adopted by the 
municipality to carry into effect pow- 
ers expressly or plainly granted.— 


Femmer vy. City of Juneau, 9 Alaska 
LDS 
Unless expressly or impliedly re. 


strained by statute, a municipal cor- 
poration has a discretion in the choice 
of means and methods for exercising 
the powers given to it for govern- 
mental or public purposes, and the 
usual limitations upon the actions of 
municipalities within their legal pow- 
ers are good faith and reasonableness, 
not wisdom or perfection.—Femmer v. 
City of Juneau, 9 Alaska 175. 

Cal.App. The city of Riverside had 
authority to enact ordinance making it 
a crime to be intoxicated in a public 
place or a place open to public view. 


| § 253 
Const. art. 11, § 11.—Ex parte Boza, 106 
P.2d 29 


Ill, A Chicago ordinance which im- 
oses a penalty for making or aiding 
n making an improper noise, riot, 
disturbance, breach of peace, or diver- 
sion tending to.a breach of the peace 
within the limits of the city is suffi- 
ciently certain and definite to permit 
an average. person after reading it to 
determine whether he would incur a 
penalty under its provisions.—City of 
yeh: v. Hunt, 29 N.E.2d 86, 374 Ill. 


Ky. An ordinance is not invalid be- 
cause it is aimed at only a part of ex- 
isting vices and does not include all 
of them provided that supposed vices 
and attempted regulation are such as 
law-making authority has a right to 
make.—Maupin v. City of Louisville, 
144 S.W.2d 2387, 284 Ky. 195. 

Mo. Where there is an express grant 
to a city without specifying the meth- 
od or details of exercising such pow- 
er, the city council has power to ex- 
ercise, in any reasonable and proper 
manner, the power granted.—Dodds v. 
Kansas City, 152 S.W.2d 128. 

Neb. Administrative powers pos- 
sessed by a municipality may be exer- 
cised by motion, resolution, or even 
by ordinance, and the form or name 
of the action does not change the na- 
ture of the real step taken.—Read v. 
City of Scottsbluff, 297 N.W. 669. 

N.J. Where city adopted resolution 
authorizing the employment of an 
auditor and the hiring of the auditor 
was ratified and his services accepted 
by resolutions authorizing that he be 
paid, the city was liable for the agreed 
compensation, notwithstanding conten- 
tion that resolution engaging his 
services was void because office could 
only be created by ordinance, since 
the auditor was merely an “employee” 
and did not hold an “office” or “posi- 
tion”. N.J.S.A.  40:107-1.—Ross_ v. 
City of Garfield, 19 A.2d 818, 126 N. 
J.L. 462. 

N.Y.Sup. Where the police depart- 
ment of the city of New York acts in 
a manner that is not unreasonable, ar- 
bitrary or capricious, the acts are legal, 
though certain rights and privileges of 
third persons are adversely affected, but 
it is otherwise if the acts are unrea- 
sonable, arbitrary and capricious. New 
York City Charter 1936, §§ 434, 435.— 
Bus Depot Holding Corporation yv. Val- 
entine, 25 N.Y.S.2d 901. 

The police commissioner of the city 
of New York may be given power to 
adopt a rule which has the force of an 
ordinance.—Bus Depot Holding Corpo- 
ration v. Valentine, 25 N.Y.S.zd 901. 

Pa.Quar.Sess. When a statute de- 
clares action of borough council shall 
be evidenced by resolution, the fact 
that it is embodied in an ordinance 
does not affect its validity. Ordinance 
has all the essential elements of resolu- 
tion—In re Appeal from Ordinance, 
Borough of Duryea, 34 Luz.L.Reg.Rep. 
346, 32 Mun. 161. 

Utah. The powers of municipal cor- 
porations are delegated, and a munic- 
ipal corporation may exercise only the 
powers granted, and in the manner pre- 
scribed.—Tooele City vy. Hikington, 116 
P.2d 406. 

Wash, The Supreme Court will not 
go behind legislative declaration in 
city ordinance that its purpose is regu- 
latory, in absence of evidence tending 
to show that declaration is sham, and 
that ordinance is really a revenue 
measure.—Kimmel v. City of Spokane, 
109 P.2d 1069. 

§ 24914 


Neb. Administrative powers pos- 
sessed by a municipality may be exer- 
cised by motion, resolution, or even 
by ordinance, and the form or name 
of the action does not change the na- 
ture of the real step taken.—Read v. 
City of Bier aroha N.W. 669. 


Mo. A city ordinance must be clear, 
certain and definite so that the average 
person may understand, upon reading 
it, whether he will incur a penalty for 
his action.—City of Washington vy. 
Washington Oil Co., 145 S.W.2d 366. 

Ohio App. Ordinances providing for 


§ 272 


creation of crimes must be definite and 
specific and leave nothing to implica- 
tion.—City of Cincinnati v. Somagyi, 
29 N.E.2d 37, 64 Ohio App. 507. 

§ 272 


Ala.App. A city could not under its 
police or any other power, cut down a 
tree without making payment therefor 
to plaintiff if tree was located upon 
plaintiff’s lot near which city was mak- 
ing street improvements.—City of Cull- 


man vy. Laminack, 2 So.2d 314, cer- 
tiorari denied 2 So.2d 316. 
§ 288 
C.C.A.I1l. ~The General Assembly 


may resume at any time the power pre- 
viously delegated to a municipality.— 
Fieldcrest Dairies v. City of Chicago, 
122 F.2d 132, reversing 35 F.Supp. 451. 

C.C.A.Ill. The power exercised by 
Illinois municipalities may be conferred 
or withdrawn by implication.—¥Vield- 
crest Dairies v. City of Chicago, 122 F. 
2d 132, reversing 35 F.Supp. 451. | 

Ill. The powers, duties and _ liabili- 
ties of municipal corporations, unless 
restrained by comstitutional limitations, 
are wholly under control of General 
Assembly.—Littell v. City of Peoria, 29 
N.H.2d 533, 374 Ill. 344. 

The exercise and control of local 
corporate functions, when delegated to 
a municipality, are committed exclu- 
sively to municipality, and Legislature 
may not interfere except by withdraw- 
ing or modifying function delegated.— 
Littell vy. City of Peoria, 29 N.E.2d 533, 
374 Ill. 344. ? 

The municipalities affected by Police- 
men’s Minimum Wage Act are political 
subdivisions of state organized for gov- 
ernmental purposes, their existence is 
subject to legislative will, and they 
exercise only powers granted them di- 
rectly or by necessary implication. 
Smith-Hurd Stats. c. 24, § 860a et seq. 
—Littell v. City of Peoria, 29 N.H.2d 
633, 374 Ill. 344. 

Ky. Generally, in absence of consti- 
tutional provision safeguarding it to 
them, municipalities have no right to 
self-government beyond the legislative 


control of the state. Const. § 156.— 
Callis v. Brown, 142 S.W.2d 675, 283 
Ky. 759. 

Mass. Under constitutional amend- 


ment empowering general court to limit 
buildings according to their use or 
zonstruction to specified districts of 
cities and towns, the legislature could 
\tself exercise the power and establish 
such districts, or it could delegate the 
power to create such local districts to 
the legislative branch of the city gov- 
ernment and to the voters of a town. 
Const. Amend. art. 60.—Leahy v. In- 
spector of Buildings of City of New 
Bedford, 31 N.E.2d 436, 308 Mass. 128. 

Mich. Statutes affecting villages may 
be enacted without any reference to 
cities.—Tribbett v. Village of Marcellus, 
293 N.W. 872, 294 Mich. 607, followed 
in Rood vy. City of Lapeer, 293 N.W. 
878, 294 Mich. 621. 


N.J. With respect to a municipal- 
ity’s strictly governmental office and its 
municipal character for the conduct of 
local self-government, the legislature is 
the exclusive source of the municipal- 
ity’s authority, and municipality’s con- 
tinued corporate existence, as well as 
the scope of its powers, depends on 
the state’s will.dJersey City v. Mar- 
tin, 19 A.2d 40, 126 N.J.L. 353, affirm- 
ing 15 A.2d 449, 125 N.J.L. 219. 

Unless constitutionally secured, a mu- 
nicipality has no inherent right of self- 
government beyond control of the state. 
—Jersey City v. Martin, 19 A.2d 40, 126 
N.J.L. 353, affirming 15 A.2d 449, 125 
Nid tu. 219; 

A state at its pleasure may modify 
or withdraw all powers of a munici- 
pality, may take property without com- 
pensation, hold property itself, or vest 
property in other agencies, expand or 
contract the territorial area, unite the 
whole or part of it with another mu- 
nicipality, repeal the charter and de- 
stroy the municipality, with or without 
the municipality's citizens consenting, 
or even against their protest, so long 
as the state conforms to the state con- 
stitution, unrestrained by any _ pro- 
vision of the federal constitution.— 
Jersey City v. Martin, 19 A.2d 40, 126 
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N.J.L. 353, affirming 15 A.2d 449, 125 
N.J.L. 219: 

N.Y.App.Div. The Legislature has 
the power to impose governmental du- 
ties on the different governmental sub- 
divisions of the state——Oneida_ County 
v. City of Utica, 22 N.¥.S.2d 642, 260 
App.Div. 363. r 

Ohio. The legislature has authority 
to diminish, regulate, or resume Dpow- 
ers it has conferred on all municipal 
corporations, unless the legislature 1s 
interdicted by the constitution, in view 
of the fact that under the constitution 
all legislative power of the people is 
granted to the-legislature, subject to 
the initiative and referendum, unless 
such legislative power is expressly or 
by clear implication granted to munici- 
palities or other governmental subdi- 
visioys as arms of the state govern- 
ment? Const. art. 2, § 1.—State ex rel. 
Strain vy. Houston, 34 N.E.2d 219, 138 
Ohio St. 208. 

Municipal corporations have the pow- 
er to legislate in the interest of pub- 
lic peace and for the protection of per- 
sons and property within their territo- 
rial limits, but such legislation must 
not conflict with state legislation on 
the same subject, and the legislature 
has the power to direct the manner 
and method by which municipal corpo- 
rations shall effectively carry out their 
functions having to do with the pres- 
ervation of the peace and protection of 
persons and property. Const. art. 2, § 
1; art. 18, §§ 3, 7.—State ex rel. Strain 
v. Houston, 34 N.H.2d 219, 138 Ohio 
St. 203. 

Ohio. Municipal powers of local self- 
government are not beyond control of 
legislative branch of state government, 
in absence of constitutional provisions. 
—City of Cincinnati v. Gamble, 34 N.H. 
2d 226, 188 Ohio St. 220, reversing 28 
N.E.2d 676, 64 Ohio App. 313. 

Municipal fire and police matters are 
subject to state control even as to 
charter cities, whose powers of local 
self-government are derived from con- 
stitutional provisions. Const. art. 18, 
§ 7.—City of Cincinnati v. Gamble, 34 
N.H.2d 226, 138 Ohio St. 220, revers- 
ing 28 N.E.2d 676, 64 Ohio App. 313. 


The section of constitution, requiring 
passage of general laws for incorpora- 
tion and government of cities and vil- 
lages and authorizing passage of addi- 
tional laws for government of munici- 
palities adopting them, but providing 
that no such additional law should be- 
come operative in any municipality un- 
til submitted to electors thereof and 
affirmed by ‘majority of those voting 
thereon, takes nothing from meaning 
of section authorizing municipality to 
exercise all powers of local self-govern- 
ment and to adopt and enforce local 
police, sanitary and similar regulations 
not in conflict with general laws and 
section authorizing any municipality to 
frame and adopt or amend charter for 
its government. Gen.Code, § 3515-1 et 
seq.; Const. art. 18, §§ 2, 3, 7.—City of 
Cincinnati v. Gamble, 34 N.E.2d 226, 
138 Ohio St. 220, reversing 28 N.H.2d 
676, 64 Ohio App. 313. 

The state, considered in relation to 
its subdivisions, is the imperium and 
has state control in state affairs, and 
municipality, which is imperium in 
imperio only in exercise of powers con- 
ferred on it by state constitution, is 


subordinate to state authority in all 
other respects.—City of Cincinnati vy. 
Gamble, 34 N.W.2d 226, 138 Ohio St. 


220, reversing 28 N.E.2d 676, 64 Ohio 
App. 313 

Ohio App. Municipalities derive all 
their powers of self-government from 
constitutional provision giving munici- 
palities authority to exercise powers of 
local self-government, Const. art. 18, 
§ 3.—Priest v. City of Wapakoneta, 32 
N.H.2d 869, appeal dismissed 9 N.E.2d 
292, 182 Ohio St. 527. 

The constitutional grant of power to 
municipality to exercise all powers of 
local self-government is not dependent 
upon constitutional provision that mu- 
nicipality may adopt a charter, and 
such grant of power is equally to mu- 
nicipalities that do adopt a charter 
as well as those that do not; the 
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charter being only the mode provided 
by Constitution for delegation or dis- 
tribution of the powers already granted 
in Constitution. Const. art. 18, §§ 38, 7. 
—Priest v. City of Wapakoneta, 32 N. 
E.2d 869, appeal dismissed 9 N.H.2d 
292, 132 Ohio St. 527. ‘ 
Okl. The section of the Constitution 
providing that the Legislature shall 
have no power to release or extinguish, 
or to authorize the releasing or ex- 
tinguishing, in whole or in part, the 
indebtedness, liabilities, or obligations 
of any corporation or individual to the 
state or any county or other municipal 
subdivision thereof, was intended to in- 
sure equality and uniformity in the col- 
lection of taxes. OkI.St.Ann.Const. art. 
5, § 53.—State ex rel. Tharel v. Board 
gt counes of Creek County, 107 P.2d 


Pa.Com.PI. The Act of June 5, 1937, 
P.L. 1662, 35 P.S. § 1301 et seq., trans- 
ferring the regulation of boilers from 
the city to the State, is not violative of 
article III, sec. 27, of the Constitution, 
providing that no State office shall be 
created for the inspection of any ‘‘mer- 
chandise, manufacture or commodity’’, 
boilers not being included in any of the. 
named categories.—Hartford Steam 
Boiler Inspection & Insurance Co. v. 
City of Philadelphia, 39 D. & C. 36. 

The Act of June 5, 1937, P.L.1662, 35 
P.S. § 1301 et seq., regulating boilers, 
is violative neither of article III, secs. 7 
or 8, of the State Constitution nor of 
the Fourteenth Amendment of the Fed- 
eral Constitution, in excluding boilers 
in instrumentalities over which the 
Federal Government has jurisdiction 
and boilers in which the pressure is 
not more than 15 pounds per square 
inch, provided they are equipped with 
appropriate safety devices, or in ex- 
cluding boilers in private homes while 
covering those in places of business or 
entertainment or in schools.—Hartford 
Steam Boiler Inspection & Insurance 
oe v. City of Philadelphia, 39 D. & C. 


Tenn. The legislature may give and 
take away as‘it chooses the powers and 
privileges of municipal corporations,— 
First Suburban Water Utility Dist. v. 
McCanless, 146 S.W.2d 948. 
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D.C.N.Y. The so-called “City Home 
Rule Law” of New York did not confer 
upon the City of Syracuse, a second 
class city, authority to change New 
York banking laws. Loc.Laws N.Y. 
1932, pp. 358, 359.—Haight v. City of 
Syracuse, 38 F.Supp. 244. 

Mich. The home-rule provision of 
the Constitution does not deprive Leg- 
islature of its power to enact laws af- 
fecting municipalities operating under 
that provision except as to matters of 
purely local concern, and right to pass 
general laws is still reserved to Legis- 
lature which under its police power 
may enact statutes which home-rule 
municipalities are required to observe. 
—Local Union No. 876, International 
Brotherhood of Hlectrical Workers, vy. 
State of Michigan Labor Mediation 
Board, 293 N.W. 809, 294 Mich. 629. 

Ohio App. The statute requiring the 
chief of the fire department of each 
city to arrange and schedule the hours 
of the members of the fire department 
in certain manner is an unconstitu- 
tiondl attempt by the General Assembly 
to impose its will on cities as to the 
manner in which purely municipal of- 
ficers shall discharge their duties, and 
it violates the home rule provisions of 
the Constitution. Gen.Code, § 17-la 
(118 Ohio Laws, p. 666); Const. art. 
18.—State ex rel. Strain v. Huston, 29 
N.H.2d 375, 65 Ohio App. 139. 


§ 294 

Colo. ‘Local and municipal’, within 
constitutional provision giving home- 
rule cities exclusive jurisdiction in “lo- 
cal and municipal’ affairs is not 
fixed expression that may be eternal- 
ized, but what is “local”, as distin- 
guished from general and state-wide, 
depends somewhat upon time and ecir- 
cumstances as affected by technological 
and economic forces, and thus as motor 
vehicle traffic in the state and between 
home-rule municipalities becomes more 
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gnd more integrated it gradually ceases 
o be a “local” matter and becomes 
subject to general law. Const. art. 20, 
§ 6.—People v. Graham, 110 P.2d 256. 
> Ohio App. The home rule provisions 
of Constitution are “permissive” and 
not “mandatory” on municipalities, and 
authority conferred by such provisions 
may or may not be exercised. Const. 
art. 18, §§ 2-5, 7, 8, 12, 13.—Priest v. 
City of Wapakoneta, 32 N.E.2d 869, ap- 
Pees oiseed 9 N.H.2d 292, 182 Ohio 
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N.Y.Sup. Although federal authori- 
ties have no right to interfere with 
states by way of requiring separation 

_of powers as necessary to republican 
forms or ‘due process of law”, the 
state possesses the undoubted power of 
applying such differentiation to its mu- 
nicipalities—La Guardia v. Smith, 27 
N.Y.S.2d 321, 176 Misc. 482, affirmed 
27 N.Y.S.2d 992, 262 App.Div. 708, ap- 
peal denied 28 N.Y.S.2d 705, 262 App. 
Div. 726. 

Ohio. The section of constitution, 
requiring passage of general laws for 
incorporation and government of cities 
and villages and authorizing passage of 
additional laws for government of mu- 


nicipalities adopting them, but provid- 


ing that no such additional law should 
become operative in any municipality 
until submitted to electors thereof and 
affirmed by majority of those voting 
thereon, takes nothing from meaning 
of section authorizing municipality to 
exercise all powers of local self-gov- 
ernment and to adopt and enforce local 
police, sanitary and similar regulations 
not in conflict with general laws and 
section authorizing any municipality to 
frame and adopt or amend charter for 
its government. Gen.Code, § 3515-1 
cia sea-; Const. art: 18, §§ 2, 3, 7.— 
City of Cincinnati v. Gamble, 34 N.E. 
2d 226, 138 Ohio St. 220, reversing 28 
N.E.2d 676, 64 Ohio App. 313. 

S.D. The legislature has power to 
mold its instruments of local govern- 
ment in the form of a _ single entity 
functioning through two boards or even 
multiple boards, or in the form of sey- 
eral separate and independent corporate 
Pocee e veeler v. Hugill, 295 N.W. 
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Cal. The city of Los Angeles is a 
charter city and not subject to general 
state laws as to its purely ‘‘municipal 
affairs’, such as the hiring of employees 
generally by the city to perform labor 
and services in connection with mu- 
nicipal affairs and the payment of 
salaries to such employees. Const. art. 
11, §§ 6, 8.—Department of Water and 
Power of City of Los Angeles v. Inyo 
Chemical Co., 108 P.2d 410, 16 Cal.2d 
744, prior opinion 100 P.2d 822. 3 

Fla. Generally, pensions for munici- 
pal employees may be provided for by 
statutory enactments of legislature, or 
legislature may vest in municipality au- 
thority to provide for and arrange pay- 
ment of pension.—Voorhees vy. City of 
Miami, 199 So. 3138. 


Ky. The state Legislature has right 
to permit cities to adopt civil service 
system. Ky.St.Supp.1938, §§ 3235h-1 
to $82385h-12.—City of Covington v. 
Crolley, 142 S.W.2d 151, 283 Ky. 606. 

Ky. The prohibitions in the statute 
relating to qualifications for members 
of the police department would be read 
into an ordinance attempting to fix 
qualifications for applicants for police 
service, though the ordinance made no 
mention of age limits. Ky.St. § 3351a- 
2.—Callis v. Brown, 142 S.W.2d 675, 
283 Ky. 759. 


Mass. It was within the province of 
the Legislature to determine method by 
which one occupying an office in the 
classified service, under civil service 
law, could be separated from the public 
service, and a municipal officer or body 
in proceeding to accomplish such a re- 
sult is bound to comply with the stat- 
ute. G.L.(Ter.Ed.) ¢. 31, § 42A.—Cul- 
len v. Mayor of City of Newton, 32 
N.E.2d 2601. 

Mass. The general court has power 
to restrict the privilege of local self- 
government, and has broad power to 
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provide that officers of a city shall be 
appointed by the governor rather than 
elected by inhabitants of city, and to 
determine what officers of the city 
shall be so elected. Const. pt. 1, arts. 
1, 9—Moore v. Flection Com’rs of Cam- 
bridge, 35 N.E.2d 222, 309 Mass. 303. 
N.Y. The principle expressed in Con- 
stitution that all appointments in civil 
services must be made according to 
merit and fitness to be ascertained by 
competitive examinations is expressed 
in such broad and imperative language 
that in some respects it is to be re- 
garded as beyond the control of the 
Legislature and secure from any mere 
statutory changes and _ self-executing 
to extent that if statutes regulating ap- 
pointments to civil service were re- 
pealed courts would still be required 
in a proper case to pronounce ap- 
pointments made without compliance 
with constitutional requirements as be- 
ing illegal. Const. art. 5, § 6.—Wipfler 
v. Klebes, 30 N.W.2d 581, 284 N.Y. 248, 
reversing 22 N.Y.S.2d 1, 260 App.Div. 
Saat reversing 298 N.Y.S. 353, 164 Misc, 


Ohio. Matters pertaining to police 
protection are of state-wide concern 
and under the control of state sov- 
ereignty, and hence civil service as ap- 
pet to the police department of a city 
s subject to state regulation. Const. 
art. 15, § 10.—In re Fortune, 35 N.E. 
2d 442, 188 Ohio St. 385. 

Ohio App. Where a system has been 
established under the statutes dealing 
with the firemen’s pension fund and 
with the police relief fund, that fact 
does not limit the power of the munici- 
pality to establish a different system 
of relief and pensions for members of 
the two departments subsequently ap- 
pointed, particularly if the rights of 
existing employees under the former 
system are preserved. Gen.Code, §§ 
4600-4630.—City of Cincinnati v. Gam- 
ble, 28 N.E.2d 676, 64 Ohio App. 313. 


§ 298 
N.J. A state at its pleasure may 
modify or withdraw all powers of a 
municipality, may take property with- 
out compensation, hold property itself, 
or vest property in other agencies, ex- 
pand or contract the territorial area, 
unite the whole or part of it with an- 
other municipality, repeal the char- 
ter and destroy the municipality, with 
or without the municipality’s citizens 
consenting, or even against their pro- 
test, so long as the state conforms to 
the state constitution, unrestrained by 
any provision of the federal constitu- 
tion.—Jersey City v. Martin, 19 A.2d 
40, 126 N.J.L. 353, affirming 15 A.2d 
449, 125 N.J.L. 219. 
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D.C.N.Y. In New York, municipal 
corporations are created by state stat- 
ute for purpose of administering affairs 
of incorporated territory, and in exer- 
cise of governmental functions such 
bodies are immune from suit as an ad- 
junct of the sovereign, and the extent 
and manner of their liability is within 
exclusive province of the state.—Cooper 
v. Westchester County, 39 F.Supp. 58. 

Cal. The liability of the city of Los 
Angeles for its torts is not a “mu- 
nicipal affair’ so as to exempt city 
from operation of general laws. Const. 
art. 11, §§ 6, 8—Department. of Water 
and Power of City of Los Angeles y. 
Inyo Chemical Co., 108 P.2d 410, 16 
Cal.2d 744, prior opinion 100 P.2d 822. 

Cal.App. The liability of municipal- 
ities, counties, and school districts for 
tortious acts or omissions of their serv- 
ants is a matter of general state con- 
cern and not a ‘municipal affair’. 
Const. art. 11, §§ 6, 8.—Kelso v. Board 
of Education of City of Glendale, 109 
P.2da 29. 

N.Y.Ct.Cl. Claims against state sup- 
ported by a moral obligation and found- 
ed in justice may be legalized by the 
Legislature and enforced either against 
the state or any of its political subdi- 
visions, where the power exists to create 
the claims but the proper statutory pro- 
ceedings were not strictly pursued or 
for any reason were informal and de- 
fective-—Goldstein vy. State, 22 N.Y.S.2d 
767, 175 Mise. 114. 
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Ga. In absence of constitutional re- 
strictions, the legislature may  deter- 


mine the respective priority of liens 
for general municipal taxes and special 
assessments.—Steele v. City of Way- 
cross, 10 S.E.2d 867, 190 Ga. 816. 
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Ohio. Under’ constitutional  provi- 
sions relating to municipal ownership 
and operation of public utilities, plena- 
ry power is conferred on all munici- 
palities, whether or not having a 
home rule charter, to acquire public 
utilities and as an incident thereto, to 
levy taxes and issue bonds, subject 
only to limitations prescribed in con- 
stitutional provisions relating to 
financing of municipally-owned public 
utilities and to power of municipality 
to levy taxes and incur debts, and if 
there is any conflict between such con- 
stitutional provisions, and provisions 
of statutes existing at time of or en- 
acted since adoption of constitutional 
provisions, such statutes must fall. 
Const. art. 18, §§ 4, 12, 13.—Priest v. 
City of Wapakoneta, 32 N.E.2d 869, 
appeal dismissed 9 N.H.2d 292, 132 
Ohio St. 527. 


The express delegation by Constitu- 
tion of powers to municipality to own 
and operate public utilities, and to act 
by ordinance in acquisition of utility, 
and to issue bonds for such purpose, 
are necessarily exclusive delegations 
of power, there being no express pro- 
visions to the contrary. Const. art. 
18, §§ 4, 5, 12.—Priest v. City of Wapa- 
koneta, 32 N.E.2d 869, appeal dis- 
missed 9 N.H.2d 292, 132 Ohio St. 527. 

Provisions in ordinance relating to 
acquisition of municipal light and pow- 
er plant, prescribing a manner for de- 
posit of public funds and securing such 
funds, were valid, notwithstanding that 
such provisions as to deposit and se- 
curity for funds were not in accord- 
ance with statutes, where such provi- 
sions prescribed deposit and security 
rules constituting a proper exercise of 
plenary powers conferred on municipal- 
ity directly by Constitution, Gen.Code, 
§§ 4294, 4295; Const. art. 18, §§ 4, 5, 
12-14.—Priest v. City of Wapakoneta, 
32 N.E.2d 869, appeal dismissed 9 N.E. 
2d 292, 1382 Ohio St. 527. 

A provision in ordinance relating to 
acquisition of municipal light and pow- 
er plant, granting a franchise to pur- 
chaser of property at foreclosure of 
mortgage executed to provide money 
for construction of plant, was valid, 
notwithstanding statutes preventing 
granting of franchise to corporation 
not duly incorporated under Ohio law 
and vesting in municipalities the right 
to determine utility rates, where provi- 
sion was a proper exercise of plenary 
powers conferred on municipality di- 
rectly by Constitution. Gen.Code, §§ 
614-73, 3982, 3983; Const. art. 18, § 
12.—Priest v. City of Wapakoneta, 32 
N.E.2d 869, appeal dismissed 9 N.E.2d 
292. 1382 Ohio St. 527. 

Wyo. Generally, in absence of con- 
stitutional provisions, Legislature has 
plenary power in fixing priority of tax 
liens, including lien for special assess- 
ments.—Board of Com’rs of Big Horn 
County v. Bench Canal Drainage Dist., 
108 P.2d 590. 
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Cal. A state statute which affects a 
municipal affair only incidentally in 
the accomplishment of a proper ob- 
jective of state-wide concern applies 
to autonomous charter cities notwith- 
standing that the statute may affect the 
fiscal policy and management of the 
city. Const. art. 11, 6, 8.—Depart- 
ment of Water and Power of City of 
Los Angeles v. Inyo Chemical Co., 108 
P.2d_410, 16 Cal.2d 744, prior opinion 
190 P.2d 822. 

The state as judgment creditor of a 
corporation to which money was owing 
and unpaid by city of Los Angeles was 
authorized to make a garnishment levy 
against the city under statute pro- 
viding special form of garnishment for 
benefit of person who holds judgment 
against defendant to whom money is 
owing and unpaid, since statute relates 
to a matter of state-wide concern as 
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distinguished from a purely “municipal 
affair’, notwithstanding that it inciden- 
tally affects the fiscal policy and man- 
agement of the charter city. Code Civ. 
Proc: §: 7103" Const. art. 11, 08§ 6). 3.— 
Department of Water and Power of 
City of Los Angeles v. Inyo Chemical 
Co., 108 P.2d 410, 16 Cal.2d 744, prior 
opinion 100 P.2d 822. 

Fla. Under the Constitution, there 
are implied organic limitations upon 
the power of Legislature to authorize 
counties, districts, and municipalities in 
Florida to issue bonds payable by tax- 
ation or otherwise for county, district, 
or municipal purposes, and also upon 
the exercise of authority conferred. 
Const. art. 9, §§ 5, 6, and 6 as 
amended in 1930.—State vy. ity of 
Tampa, 3 S8o.2d 484. 

Ill. The Legislature may compel a 
municipality to perform any duty 
which relates to general welfare and 
security of state, although performance 
of duty will create debt to be paid by 
local taxation. Smith-Hurd Stats. 
Const. art. 9, § 10.—Littell v. City of 
Peoria, 29 N.H.2d 533, 374 Ill. 344. 

“The state may impose on municipal 
corporation a duty relating to general 
welfare and security of state, and such 
legislation does not contravene Consti- 
tution, though performance of such 
duty will create debt payable by local 
taxation. Smith-Hurd Stats.Const. art. 
9, § 10.—Littell v. City of Peoria, 29 N. 
H.2d 533, 374 Ill. 344. 

The Policemen’s Minimum Wage Act 
is not unconstitutional as creating cor- 
porate debt of city without its consent, 
Smith-Hurd Stats. ec. 24, § 860a et seq.; 
Smith-Hurd Stats.Const. art. 9, § 10.— 
Littell v. City of Peoria, 29 N.H.2d 
533, 374 Ill. 344. 

Til, The Firemen’s Minimum Wage 
Act is not unconstitutional as creating 
corporate debt of city without its con- 
sent. Smith-Hurd Stats. ec. 24, § 860c 
et seq.; Smith-Hurd Stats.Const. art. 
9, 10.—People ex rel. Gramlich v. 
City of Peoria, 29 N.H.2d 539, 374 Il. 
313 


Ohio App. Under the constitutional 
provision that the General Assembly 
shall provide for the organization of 
cities by general laws and _ restrict 
their power of taxation and borrowing 
and constitutional provision that laws 
may be passed to limit the power of 
municipalities to levy taxes and incur 
debts, the General Assembly is given 
power to restrict taxation and borrow- 
ing by municipalities, but is given no 
power to require municipal officers to 
levy a tax for local municipal purposes. 
Const; art. 13, Gopart. 4 13.— 
City of Cincinnati v. Gamble, 28 N.H. 
2d 676, 64 Ohio App. 313. 

Ohio App. The section of the con- 
stitution providing that laws may be 
passed to limit the power of munici- 
palities to levy taxes and incur debts 
eeedings under that section of the con- 
stitution dealing with mortgage bonds 
for public utilities. Const. art. 18, §§ 
12, 13.—Vollmer v. Village of Amherst, 
29 N.H.2d 379, 65 Ohio App. 26. 


Ohio App. Under constitutional pro- 
visions relating to municipal owner- 
ship and operation of public utilities, 
plenary power is conferred on all mu- 
nicipalities, whether or not having a 
to liability arising by virtue of pro- 
for local purposes has no application 
home rule charter, to acquire public 
utilities and as an incident thereto, to 
levy taxes and issue bonds, subject 
only to limitations prescribed in con- 
stitutional provisions relating to financ- 
ing of municipally-owned public utili- 
ties and to power of municipality to 
levy taxes and incur debts, and if there 
is any conflict between such constitu- 
tional provisions, and provisions of 
statutes existing at time of or enact- 
ed since adoption of constitutional pro- 
visions, such statutes must fall. Const. 
art. 18, §§ 4, 12, 13.—Priest v. City of 
Wapakoneta, 32 N.H.2d 869, appeal 
ele eesed 9 N.H.2d 292, 132 Ohio St. 

27. 

The express delegation by Constitu- 
tion of powers to municipality to own 
and operate public utilities, and to act 
by ordinance in acquisition of utility, 
and to issue bonds for such purpose, 
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are necessarily exclusive delegations 
of power, there being no express provi- 
sions to the contrary. Const. art. 18, 
§§ 4, 5, 12.—Priest v. City of Wapa- 
koneta, 32 N.H.2d 869, appeal dis- 
missed 9 N.H.2d 292, 132 Ohio St. 527. 

Pa. The Legislature has plenary 
power to permit municipalities to incur 
indebtedness, subject only to restric- 
tions of Constitution—Atkins yv. City 
Ce rOR Te: 14 A.2d 423, 339 Pa. 

Wyo. Specific constitutional limita- 
tions on power of municipality to incur 
indebtedness do not prevent legislature 
from imposing additional restrictions 
upon exercise of that power. Const. 
art. 13, §§ 1, 3.—Whipps v. Town of 
Greybull, 109 P.2d 805. 
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Fla. The statutory limit on munici- 
pal taxation for bond-paying purposes 
may be removed so that refunding 
bonds issued under the Constitution 
may not be affected by tax limitations 
in force when bonds being refunded 
were issued. Const.art. 8, § 8; art. 9, 

6, as amended.—State y. City of 
Punta Gorda, 197 So. 734. 

Fla. The constitutional provision 
concerning power of Legislature over 
municipalities authorizes provisions in 
municipal refunding bonds which pro- 
vide that a tax to support bonds would 
be levied on all lands excluded from 
city at the date of issuance of original 
bonds. Const. art. 8, § 8.—State v. City 
of Auburndale, 197 So. 739. 

Ga. In absence of constitutional re- 
strictions, the legislature may deter- 
mine the respective priority of liens for 
general municipal taxes and special as- 
sessments.—Steele v. City of Waycross, 
10 S.H.2d 867, 190 Ga, 816. 4 

Il, The Legislature cannot compel 
municipality to levy, nor itself impose, 
a tax for a local purpose. Smith-Hurd 
Stats.Const. art. 9, §§ 9, 10.—Littell v. 
oe of Peoria, 29 N.H.2d 538, 374 Il. 


il. The Policemen’s Minimum Wage 
Act and the Firemen’s Minimum Wage 
Act are not unconstitutional as vio- 
lating the constitutional provision that 
General Assembly shall not impose tax- 
es upon municipal corporations, or in- 
habitants or property thereof, for cor- 
porate purposes. Smith-Hurd Stats. e. 
24, §§ 860a, 860b, 860c, 860d; Smith- 
Hurd Stats.Const. art. 9,.§ 10.—Morgan 
v. City of Rockford, 31 N.H.2d 596, 
SUbeuliine2 O.e 

La. The statute prohibiting any mu- 
nicipality from levying any tax with- 
out express legislative designation and 
sanction was rendered inoperative as to 
the city of New Orleans by statute 
which after empowering the city to 
levy a sales or use tax repealed all 
laws in conflict therewith. Act No, 159 
of 1912, § 1(f), as amended by Act No. 
eee oe mee Sane No. ou of 1934, 1st 

x.Sess.—Mouledoux vy. Maestri, 2 . 
11, 197 Ta. 525, aie 

Neb. The necessary revenue of the 
state and its governmental subdivi- 
sions, such as municipal corporations, 
should be raised by taxation in such 
manner as the legislature may direct. 
Const. art. 8, § 1—Darnell y. City of 
Broken Bow, 299 N.W. 274. 

Ohio App. Under the constitutional 
provision that the General Assembly 
shall provide for the organization of 
cities by general laws and _ restrict 
their power of taxation and borrowing 
and constitutional provision that laws 
may be passed to limit the power of 
municipalities to levy taxes and incur 
debts, the General Assembly is given 
power to restrict taxation and borrow- 
ing by municipalities, but is given no 
power to require municipal officers to 
levy @ tax for local municipal pur- 
poses. Const. art. 13, Gr artac Ls. 
§ 13.—City of Cincinnati vy. Gamble, 28 
N.W.2d 676, 64 Ohio App. 313. 

Ohio App. Under constitutional pro- 
visions relating to municipal owner- 
ship and operation of public utilities, 
plenary power is conferred on all mu- 
nicipalities, whether or not having a 
home rule charter, to acquire public 
utilities and as an incident thereto, to 
levy taxes and issue bonds, subject 
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only to limitations prescribed in con- 
stitutional provisions relating to 
financing of municipally-owned public 
utilities and to power of municipalities 
to levy taxes and incur debts, and if 
there is any conflict between such con- 
stitutional provisions, and provisions 
of statutes existing at time of or en- 
acted since adoption of constitutional 
provisions, such statutes must fall. 
Const. art. 18, §§ 4, 12, 13.—Priest v. 
City of Wapakoneta, 32 N.H.2d 869, 


appeal dismissed 9 N.H.2d 292, 1382 
Ohio St. 527. 
Wash, A statute providing that a 


tax shall be levied upon the property 
in municipal corporation for the pur- 
pose of guaranteeing bonds and war- 
rants which were issued pursuant to 
contracts entered into by the munici- 
pality prior to the effective date of the 
statute would constitute “tax imposi- 
tion’ by the Legislature contrary to 
Constitution prohibiting state Legisla- 
ture from imposing taxes on cities or 
towns for municipal purposes. Const. 
art, 11, § 12.—Longview Co. v. Lynn, 
108 P.2d 365. 

Improvements falling under the gen- 
eral classes of paving, sewers, and 
bridges were improvements for ‘city 
purposes” within constitutional provi- 
sion prohibiting state Legislature from 
imposing taxes on cities for ‘municipal 
purposes.” Const. art. 11, § 12.—Long- 
view Co. v. Lynn, 108 P.2d 365. 

Wash. The 1927 local improvement 
guaranty act was ineffective so far as 
it purported .to apply to securities is- 


sued before its effective date, under con-— 


stitutional provision prohibiting Legis- 
lature from imposing taxes on cities or 


towns for municipal purposes. Laws 
L927, (e209 Const, wate eae. 12.— 
State ex rel. Washington Mut. Sav. 


Pau v. City of Bellingham, 111 P.2d 
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ml. A law based upon constitutional . 


provision authorizing General Assembly 
to pass any law providing for scheme 
of local municipal government for city 
of Chicago can take effect only after 
the law has been consented to by ma- 
jority of legal voters of the city voting 
on the issue at an election duly held. 
Smith-Hurd Stats.Const. art. 4, § 34.— 
People ex rel. Toman v. William Davies 
Co., 31 N.H.2d 602, 375 Ill. 397. 

The constitutional requirement for 
consent of legal voters of the city of 
Chicago in order to make effective any 
Jaw providing for scheme or charter of 
local municipal government for the city 
of Chicago aoes not depend upon wheth- 
er the law is general or special.—Smith- 
Hurd Stats.Const. art. 4, § 34.—People 
ex rel. Toman y. William Davies Co., 31 
N.B.2d 602, 375 Ill. 397. 


The net result of constitutional 
amendment authorizing General Assem- 
bly to pass any law, providing scheme 
or charter of local municipal govern- 
ment for city of Chicago, is to do away, 
so far as municipal government of the 
city is concerned, with the limitation 
concerning local and special laws and 
that of uniformity and to impose an- 
other, that of referendum. Smith-Hurd 
Stats.Const. art. 4, § 34.—People ex rel. 
Toman yv. William Davies Co., 31 N.H. 
2d_602,°375 Til. 39% 

Under constitutional amendment em- 
powering General Assembly to pass 
any law providing scheme or charter 
of local municipal government for ter- 
ritory embraced within limits of city 
of Chicago, those laws based upon the 
amendment affecting the municipal 
government of the city become effective 
only when consented to by majority 
of legai yoters of the city at a regular 
election, but the mere fact that an act 
not based upon the amendment may 
effect the local government of Chicago 
does not render submission to referen- 
dum necessary. Smith-Hurd Stats, 
Const. art. 4, § 34.—People ex rel. To- 
man vy. William Davies Co., 31 N.H.2d 
602, 375 Ill. 397. , 

The statute providing that the ag- 
gregate amount of taxes levied for cor- 
porate purposes for the year in cities 
and villages of more than 150,000 pop- 
ulation shall not exceed the rate of 
1.29 per centum or the rate which will 
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produce when extended the sum of 
$37,000,000, whichever is greater, which 
does not purport to be based upon con- 
stitutional amendment authorizing Gen- 
eral Assembly to enact law providing 
scheme or charter of local municipal 
government for city of Chicago, nor to 
affect only municipal government of 
Carcee’ is a “general law” and is not 
invalid because it was not submitted to 
referendum as required in the case of 
a law based upon the amendment, and 
affecting the municipal government of 
Chicago. Smith-Hurd Stats. ¢. 24, § 
123; Smith-Hurd Stats.Const. art. 4, § 
34.—People ex rel. Toman v. William 
Davies Co., 31 N.H.2d 602, 375 Ill. 397. 

The statute providing for laborers’ 
an- 
nuity and benefit fund in each city 
having population exceeding 200,000 
inhabitants, which does not purport to 
be based upon constitutional amend- 
ment authorizing General Assembly to 
pass laws providing for scheme or 
charter of local municipal government 
for city of Chicago, nor to affect only 
muxicipal government of the city, is a 
“seneral law’ and is not invalid be- 
eause it was not submitted to referen- 
dum as required in the case of a law 
based upon the amendment, affecting 
municipal government of the _ city. 
Smith-Hurd Stats. a 24, § 1108 et seq.; 
Smith-Hurd Stats.Const. art. 4, 34.— 
People ex rel. Toman y. William Davies 
Go., 31 N.B.2d 602, 375 Tl. 397. 

The statute providing for municipal 
eourt and law department employees’ 
annuity and benefit fund in each city 
having population of more than 200,000 
inhabitants in which a municipal court 
has been established, which does not 
purport to be based upon constitutional 
amendment authorizing General Assem- 
bly to pass a law providing for scheme 
or charter of local municipal govern- 
ment for city of Chicago, nor to affect 
only municipal government of Chicago, 
is a “general law’ and is not void be- 
cause it was not submitted to referen- 
dum as required in the case of a law 
based upon the constitutional amend- 
ment and affecting municipal govern- 
ment of the city. Smith-Hurd Stats. ¢. 
37, § 505 et seq.; Smith-Hurd Stats. 
Const. art. 4, § 34.—People ex rel. 
Toman v. William Davies Co., 31 N.E. 
2d 602, 375 Ill. 397. 

The statute providing for a board 
of election commissioner’s employees’ 
annuity and benefit fund in_ cities 
having population of more than 200,000 
inhabitants in which a board of elec- 
tion commissioners is functioning, 
which does not purport to be based 
upon constitutional amendment author- 
izing General Assembly to pass law 
providing for scheme or charter of lo- 
cal municipal government for city of 
Chicago, nor to affect only municipal 
government of Chicago, is a “general 
law,” and is not void because it was 
not submitted to referendum as re- 
quired in the case of a law based upon 
the amendment, affecting the municipal 
government of the city. Smith-Hurd 
Stats. c. 46, § 496 et seq.; Smith-Hurd 
Stats.Const. art. 4, § 34.—People ex rel. 
Toman y. William Davies Co., 31 N.H. 
9a 602, 875 Til. 397. 

The General Assembly mav enact leg- 
islation affecting the city of Chicago 
other than by statute based upon con- 
stitutional amendment authorizing the 
General Assembly to pass law provid- 
jing for scheme or charter of local mu- 
nicipal government for the city and re- 
quiring such a law to be submitted to 
referendum. Smith-Hurd Stats.Const. 
art. 4, § 34.—People ex rel. Toman vy. 
William Davies Co., 31 N.H.2d 602, 375 
Sot 

Amendments to Municipal Court Act 
are ineffective until assented to by ma- 
jority of legal voters of Chicago voting 
at a general municipal or special elec- 
tion. Smith-Hurd Stats. c. 37, § 372; 
Smith-Hurd Stats.Const. art. 4, 34.— 
People ex rel. Toman y. William Davies 
Co., 31 N.H.24 602. 375 Ill. 397. 

§ 308 : 

Fla. The special acts ratifying, con- 
serving, validating and legalizing tax 
assessments and levies of taxes made 
by city of Arcadia cured all irregulari- 
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ties not amounting to a denial of due 
Pics of law. Sp.Acts 1933, c. 16309; 
p.Acts 1939, ce. 19683.—Jones v. City 
of Arcadia, 3 So.2d 338. 

vt. A statute validating grand list of 
town or municipal corporation validates 
taxes assessed on such list and tax war- 
rant issued before such taxes were 
validated. Laws 1939, No. 14.—Rich- 
ford Sav. Bank & Trust Co. v. Thomas, 
17 A.2d). 239. 

The act validating in first section 
thereof grand lists of all towns and mu- 
nicipal corporations and all taxes as- 
sessed thereon for certain years, though 
listers were improperly elected or steps 
or acts required by law in making of 
such lists or assessments were omit- 
ted, validated taxes assessed on grand 
list by tax bills made out by town 
selectmen and legalized such bills, as 
subsequent sections, providing that 
proper officials may prepare and issue 
new tax bills and warrants when legal 
tax bills and warrants have not been 
issued or have been lost or destroyed, 
refer to tax bills and warrants which 
eannot be legalized by Legislature or 
are not legalized by first section of act. 
Laws 1939, No. 14, §§ 1, 3, 4, 6.— 
Richford Sav. Bank & Trust Co. v. 
Thomas, 17 A.2d 239. 

§ 309 

Mass. An order of city council adopt- 
ing ‘72-hour plan” regulating number 
and schedule of hours of duty of mem- 
bers of fire department was violative of 
statute, which had been accepted by 
city, prescribing platoon system for 
fire department. G.L.(Ter.Ed.) c. 48, § 
59.—Hurley v. City of Lynn, 34 N.H.2d 
520, 309 Mass. 138, 

Statutory provisions which have been 
adopted by municipality cannot be 
changed by municipality but must be 
followed by municipality.—Hurley v. 
be of Lynn, 34 N.H.2d 520, 309 Mass. 


Mass. A municipality can exercise 
no direction or control over one whose 
duties have been defined by the Legis- 
lature.—Sweeney v. City of Boston, 34 
N.H.2d 658, 309 Mass. 106; Reitano v. 
City of Haverhill, 34 N.BH.2d 665, 309 
Mass. 118. 

N.Y.Sup. The statute regulating ac- 
tivities of brokers of theater tickets, 
though at present applicable only to 
city of New York, is not unconstitu- 
tional as violating home rule provi- 
sions of Constitution. General Business 
Law, § 167 et seq., as amended by 
Laws 1940, c. 614; Const.N.Y. art. 9, 
§§ 11-13.—Kelly-Sullivan, Inc., v. Moss, 
22 N.Y.S.2d 491, 174 Misc. 1098. 

The enactment of a _ general law, 
which in effect is applicable only to a 
particular municipality, does not con- 
travene home rule provisions of Con- 
stitution, where subject is in a sub- 
stantial degree a matter of state con- 
cern, though intermingled with it are 
eoncerns of locality. Const.N.Y. art. 9, 
§§ 11-13.—Kelly-Sullivan, Ine., v. Moss, 
22 N.Y.S.2d 491, 174 Mise. 1098. 

The degree of interest of localities 
outside of municipality principally af- 
fected by statute is always a relevant 
factor in determining whether subject 
of statute is in substantial degree a 
matter of state concern, so that statute 
is not violative of home rule provisions 
of Constitution. Const.N.Y. art. 9, § 
11-13.—Kelly-Sullivan, Inc., v. Moss, 2: 
N.Y.S.2d 491, 174 Misc. 1098. 


Ohio. Under the Administrative Code 
creating the Department of Industrial 
Relations to be administered by the 
Director of Industrial Relations of the 
state, the duty of enforcing the provi- 
sions of the statute regulating the 
hours of employment and conditions 
under which firemen of cities, shall 
work is vested in the director, and con- 
sequently, the director has authority to 
bring a mandamus proceeding against 
chief of fire department of city to en- 
force the provisions of such statute, if 
the statute is within the scope of the 
legislative power. Gen.Code, §§ 17-la, 
154-3, 154-45.—State ex rel. Strain v. 
Houston, 34 N.W.2d 219, 138 Ohio St. 
203. 
The statute providing that the chief 
of the fire department of a city, not 
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using the eight-hour shift system shall 
divide the uniform force into not less 
than two platoons, each platoon not to 
be on duty more than 24 hours, except 
in cases of extraordinary emergency, 
and then off duty for at least 24 con- 
secutive hours in each period of 14 
days for each individual member of the 
platoons, and not less than two weeks’ 
leave of absence annually with full pay 
for all employees of the fire depart- 
ment, is not invalid as violating the 
principle of local self-government in 
municipalities of the state. Gen.Code, 
§ 17-1a; Const. art. 2, § 1; art. 18, §§ 
3, 7.—State ex rel. Strain vy. Houston, 
34 N.E.2d 219, 138 Ohio St. 203. 

Ohio. Where municipal council in 
the matter of zoning city was proceed- 
ing under the legislative authority of 
the statutes providing for the zoning of 
municipalities, subsequent statute pro- 
viding that those preceding statutes 
should not modify any power granted 
by law_or charter, was not applicable. 
Gen.Code, §§ 4366-7 to 4366-12.—State 
ex rel. Fairmount Center Co. vy, Arnold, 
34 N.H.2d 777, 138 Ohio St. 259. 

Ohio. A member of city police de- 
partment removed for cause had a 
right of appeal under statute from de- 
cision of municipal civil service com- 
mission to the court of common pleas 
to determine the sufficiency of the 
cause of removal, notwithstanding city 
ordinance purporting to make decision 
of civil service commission final, since, 
under constitutional provision author- 
izing state legislation with respect to 
civil service where some matter of 
state-wide concern is 
statute must prevail over city ordi- 
nance. Gen.Code, § 486-17a; Const. 
art. 15, § 10.—In re Fortune, 35 N.H.2d 
442, 188 Ohio St. 385. 

Where state Legislature pursuant to 
constitutional provision that jurisdic- 
tion of courts of common pleas should 
be fixed by law conferred upon such 
courts jurisdiction to determine the 
sufficiency of the cause of removal in 
the case of chief or member of police 
or fire department, city had no power 
to alter such jurisdiction by ordinance 
purporting to make decision of civil 
service commission final. Gen.Code, § 
486-17a; Const. art. 4, § 4—In re For- 
tune, 35 N.H.2d 442, 138 Ohio St. 385. 

Ohio App. The statutes dealing with 
firemen’s pension fund and police re- 
lief fund are inapplicable in a mu- 
nicipality that through charter and 
ordinance provisions has _ established 
a relief and pension system for the 
members of its police and fire depart- 
ments, which is administered by a 
board selected in the manner provided 
in the municipal legislation. Gen.Code, 
§§ 4600-4630.—City of Cincinnati v. 
ape, 28 N.H.2d 676, 64 Ohio App. 

Or. Where statute permits petitions 
filed with the hydroelectric commission 
by voters within unincorporated terri- 
tory and voters within municipality to 
request that in event some unit of pro- 


involved, such 


posed utility district votes against 
formation of such district, a district 
with reformed boundaries be estab- 


lished and provides that the question 
to be submitted to voters is whether 
there shall be created a district, the 
procedure does not violate the purpose 
and spirit of the home rule provisions 
of the Constitution. Code Supp.1935, 
§§ 56-3408, 56-3406, 56-3412; Const. 
art. 4, § la; art. 11, § 12.—Ravlin v. 
Hood River Peoples’ Utility Dist., 106 
PE2 CUD. 
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Cal. Where state as judgment credi- 
tor of a corporation to which money 
was owing and unpaid by charter city 
made levy against city under statute 
providing special form of garnishment 
for benetit of person who holds judg- 
ment against defendant to whom money 
is owing and unpaid, city by virtue of 
the levy did not owe the money directly 
to the state which was not required to 
file claim in accordance with charter 
provisions, but the levy was merely a 
demand for the payment in court of 
moneys owing by the city to the judg- 
ment debtor of party making the de- 
mand who presumably complied with 
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charter requirements for filing claims 
in liquidating claim. Code Civ.Proc. § 
710.—Department of Water and Power 
of City of Los Angeles y. Inyo Chemical 
Co., 108 P.2d 410, 16 Cal.2d 744, prior 
opinion 100 P.2d 822. 

The provisions of the charter of the 
city of Los Angeles for filing of claims 
do not apply to persons making levies 
against city under statute providing 
special form of garnishment for benefit 
of person who holds judgment against 
defendant to whom money is owing and 
unpaid. Code Civ.Proec. § 710.—Depart- 
ment of Water and Power of City of 
Los Angeles v. Inyo Chemical Co., 108 
P.2d 410, 16 Cal.2d 744, prior opinion 
100 P.2d 822. 

CaLApp. In determining whether 
persons who owned trucks and who 
were employed by city of Los Angeles 
under ordinance concerning operation 
and rental of privately owned dump 
trucks by city were “employees” of 
city within provision of city charter 
providing for a plan for retirement of 
city employees, provisions of Work- 
men’s Compensation Act defining an 
employee and decisions construing 
such Act were not controlling since 
city charter was the paramount au- 
thority in municipal matters. St.1925, 
pp. 1048, 1062, 1064; St.1937, p. 267, 
§ 3351; pp. 2945, 2946, § 502, subds. 
A, B; Pol.Code § 4482.—Heard_v. 
Board of Administration of All City 
Employees’ Retirement System of City 
of Los Angeles, 104 P.2d 47, 39 Cal. 
App.2d 685. 

Cal.App. The adoption of a charter 
by the people and its ratification by 
the legislature is all that is required to 
make it a legislative enactment repeal- 
ing all laws inconsistent therewith 
which might otherwise be applicable 
within its jurisdictional territorial con- 
fines. Const. art. 11, § 8.—City of Oak- 
land v. Hogan, 106 P.2d 987. 


Cal.App. A city, by adopting a char- 
ter, becomes independent of general 
laws only as to municipal affairs, and 
in matters of general state concern 
the general Jaw is paramount. Const. 
art. 11, §§ 6, 8—Kelso v. Board of 
Education of City of Glendale, 109 P. 
2d 29. 

Cal.App. The provision in City of 
Sacramento Charter that all claims 
against city shall be presented within 
six months supersedes provision of 
Code of Civil Procedure relating to lim- 
itation of actions. St.1935, p. 2522, § 
70.—Gamble v. City of Sacramento, 110 
P.2d 530. 

Cal.App. The approval of a munic- 
ipal charter by the state legislature 
eonfers the power of home rule upon 
the municipality, but the power is 
limited to municipal affairs, and in 
nonmunicipal matters the general law 
controls. Const, art. 11, § 6.—Wilkes 
yv. City and County of San Francisco, 
G1) 2k Tas 

Approval of a _ freeholders’ charter 
by legislature is by resolution and not 
by bill, and is a legislative act ap- 
proving home rule for municipality, 
and does not ipso facto repeal laws 
generally applicable throughout the 
state. Const. art. 11, § 6—Wilkes v. 
City and County of San Francisco, 112 
P.2d 759. 

The approval by the state legisla- 
ture of a municipal charter may con- 
fer upon local government a method of 
procedure different from a_ general 
statute if the subject matter is solely 
a municipal affair. Const. art. 11, § 6. 
—Wilkes v. City and County of San 
Francisco, 112 P.2d 759. 

The right to fix time within which 
to file claim against municipality un- 
der the Public Liability Act, based on 
defect in maintenance of a highway, is 
purely a legislative matter, and such 
a claim must be filed in accordance 
with time limit provided by the act 
rather than time limit provided by a 
St.1923, p. 675. St. 
1931, p. 2475; Const. art. 11, § 6.— 
Wilkes v. City and County of San 
Francisco, 112 P.2d 759. 

Iixistence of liability for defective 
highways is a matter of general state 
concern and cannot be chartered away 


municipal charter. 
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even though a municipality should at- 
tempt to do so. St.1928, p. 675; St. 
1931, p. 2475.—Wilkes v. City and 
peuaty of San Francisco, 112 P.2d 


Where claimant, who sought to re- 
cover damages from city and county 
of San Francisco for injuries sustained 
in automobile accident resulting from 
city’s negligence in construction and 
maintenance ofa highway, filed claim 
with controller in compliance with 
provisions of city charter and did not 
file the claim with the clerk or secre- 
tary of the legislative body of the 
city as required by 1931 supplement 
to the Public Liability Act, claimant 
could not recover for the injuries sus- 
tained, since compliance with provi- 
sions of the act was required. St. 
1923) DienOos ISt-LOS 1 Lao OU. 
1935, p. 2421, § 87.—Wilkes v. City 
and County of San Francisco, 112 P. 
2d 759. 

La. The act requiring a public hear- 
ing on proposed zoning ordinarices is a 
general municipal zoning statute cover- 
ing the whole subject matter and re- 
peals and supersedes inconsistent pro- 
visions in a city charter, and hence a 
zoning ordinance adopted in conformity 
with the charter, but without a public 
hearing and notice thereof, is void. 
Act No. 169 of 1898, § 21; Act No. 17 
of 1924, amending Act No. 169 of 
1898, § 20; Act No. 240 of 1926, §§ 4, 
5, 10, 12.—State ex rel. Chachere y, 
Booth, 199 So. 654, 196 La. 598. 

Mass. The civil service laws were 
intended to be of general application to 
cities and towns, and constitute amend- 
ments to any provisions of city char- 
ters inconsistent with them. G.L.(Ter. 
Hd.) c. 31, § 1 et seq.—Cullen v. Mayor 
of City of Newton, 32 N.H.2d 201. 

Mich. Where school district voted to 
have school taxes collected by city in 
installments in same manner as city 
taxes, provisions of city charter would 
prevail except where contrary to state 
law. Comp.Laws 1929, § 7480.—Board 
of Education of School Dist. of City of 
Pontiac vy. City of Pontiac, 294 N.W. 
141, 294 Mich. 708. 

Charter provisions of city authoriz- 
ing city to retain collection fees and 
penalties for collection of all taxes by 
city, were not repugnant to state stat- 
utes. Comp.Laws 1929, §§ 7463, 7480. 
—Board of Education of School Dist. 
of City of Pontiac v. City of Pontiac, 
294 N.W. 141, 294 Mich. 708. 

Mich. City charter, in so far as it 
required sworn notice of personal in- 
juries sustained because of defective 
condition of streets, sidewalks, etc., 
was invalid for contravening statute 
requiring merely unsworn notice, and 
hence unsworn notice to city of in- 
juries was sufficient. Comp.Laws 1929, 
§§ 2272, 4230.—Knapp v. City of De- 
troit, 294 N.W. 692, 295 Mich. 311. 


Minn. The statute granting authority 
to municipalities to acquire and to use 
voting machines is a “general law re- 
lating to affairs of cities’? within the 
meaning of the constitutional provision 
preserving the legislative power to en- 
act “general laws relating to affairs of 
cities’ which shall be paramount while 
in force to the provisions relating to 
the same matter included in the local 
charter, and hence contract for pur- 
chase of voting machines by the city 
of St. Paul was not invalid because 
there was not sufficient money in the 
proper fund in the treasury of the city 
to pay for the machines, as required by 
the St. Paul home rule charter. 


N.Y.App.Div. The statute exempting 
eemeteries from any tax or assessment 
read in pari materia with Greater New 
York Charter provision that all prop- 
erty benefited by any improvement 
shall be liable to assessment was not 
impliedly repealed by the charter provi- 
sion so as to authorize assessment of 
lands used for cemetery purposes for 


local improvements. Real Property 
Law, § 450; Greater New York Char- 
ter, §§ 960, 972.—In re Woodhaven 


Blvd., Borough of Queens, 23 N.Y.S.2d 
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561, 260 App.Div. 659, affirming In re 
St. John’s Cemetery, Woodhaven Blvd., 
17 N.Y.S.2d 97, 173 Misc. 425. 

N.Y.Sup. Even if there were a con- 
flict between the New York City char- 
ter provision stating that autopsy rec- 
ords of the chief medical examiner 
should not be open to public inspection 
and the provisions of the Public Health 
Law constituting records of autop 
sies performed by county coroners pub- 
lice records open for inspection, the 
charter provision would control, since 
the charter essentially modifies that 
part of the Public Health Law which 
is inconsistent with it. New York City 
Charter 1936, § 879; Public Heaith 
Law, 5-a.—Application of English, 
26 N.Y.S.2d 23, 175 Mise. 930, denying 
order People v. English, 24 N.Y.S.2d 
207, 175 Mise. 751. 

Ohio App. The statutes dealing with 
firemen’s pension fund and police re- 
lief fund are inapplicable in a mu- 
nicipality that through charter and 
ordinance provisions has established 
a relief and pension system for the 
members of its police and fire depart- 
ments, which is administered by a 
board selected in the manner provided 
in the municipal legislation. Gen.Code, 
§§ 4600-4630.—City of Cincinnati v. 
sable, 28 N.H.2d 676, 64 Ohio App. 

Ohio App. In view of fact thut regu- 
lation of civil service of city is one of 
powers of “local self-government’’, pro- 
visions in relation thereto contained in 
charter adopted by city under home 
rule provisions of constitution super- 
sede the general civil service law in 
city provided they comply with re- 
quirements of constitution by providing 
for appointment and promotion in the 
city civil service according to merit 
and fitness ascertained so far as prac- 
ticable by competitive examinations and 
are otherwise constitutional. Const. 
art. 15, § 10; art. 18, §§ 1-14.—State ex 
acs Kipker v. City of Lima, 32 N.H.2d 
W.Va. The provisions of the charter 
of the eity of Wheeling that the coun- 
cil should adopt a civil service ordi- 
nance applicable to fire and police de- 
partments and all employees in the 
administrative services of the city, to 
be administered by one civil service 
commission, were repealed, in so far as 
applicable to the police department of 
the city, by the statute providing for 
the creation and maintenance of a civil 
service commission for all paid police . 
departments in each city and munici- 
pality of 5,000 population or more. 
Acts 1935, c. 141, §§ 52, 53; Acts 1937, 
ce. 57.—Ebbert v. Tucker, 15 S.H.2d 583. 

The statute providing for the cre- 


ation and maintenance of a civil sery- 


ice commission to govern the appoint- 
ment, promotion and regulation of all 
members of paid fire departments in all 
cities and municipalities, except certain 
enumerated cities, became inapplicable 
to the city of Wheeling on adoption 
of the civil service ordinance by the 
city as provided by the city’s charter, 
so far as the statute related to the ap- 
pointment of a civil service commission 
governing city firemen. Acts 1933, ec. 
60, as amended by Acts 1935, c. 673 
Acts 1935, c. 141, § 53—BEbberty, 
Tucker, 15 S.H.2d 583. 

§ 311 

_C.C.A.Pa. Changes in zoning plan, 
like enactment of original zoning ordi- 
mance, are an exercise of ‘police pow- 
er,” and a court, therefore, will not 
ordinarily substitute its judgment for 
the decision of a municipal council or 
board of zoning appeals.—Wilcox y,. 
City of Pittsburgh, 121 F.2d 835. 

Cal. Every intendment is to be in- 
dulged by courts in favor of validity of 
exercise of police power and unless 
measure is clearly oppressive, it will be 
deemed to be within purview of that 
power.—Acker v. Baldwin, 108 P.2d 
899, prior opinion 101 P.2d 505. 

Cal. Whether it was worth $20,000 
per year to have a civil engineer mere- 
ly to advise the San Francisco board 
of supervisors on matters developed 
by his investigation of traffic and 
transit problems and to submit reports 
was a matter for the board to deter- 
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mine, and it was not the function of 
the controller to attempt to defeat the 
board’s purpose or of the Supreme 
Court to interfere with that determina- 
tion.—City and County of San Fran- 
cisco v. Boyd, 110 P.2d 1036. 

Cal.App. Unless it clearly appears 
that a statute or ordinance ostensibly 
enacted for purpose of securing the 
public safety, morals, or welfare has 
no real or substantial relation to such 
objects and that the fundamental 
rights of a citizen are assailed under 
the guise of police regulation, the ac- 
tion of the legislative department is 
pee ute Ex parte Boza, 106 P.2d 


Cal.App. In determining city’s right 
to operate municipal bus line, court 
will assume, not that city will misuse 
the power by giving transportation 
free, but that city will exercise the 
power fairly and in accordance with 


the purposes of enabling statutes. 
Gen.Laws 1937, Act 5178, §§ 1, 2; Act 
5233, § 862.15; Const. art. 4, § 31; 
art. 9, § 19.—City of Mill Valley v. 


Saxton, 106 P.2d 455. 

The question of necessity or con- 
venience of city’s acquisition and op- 
eration of transportation system is for 
the city’s legislative body to decide, 
and there is no judicial function in- 
volved.—City of Mill Valley v. Saxton, 
106 P.2d 455. 

Cal.App. A chartered city or city 
and county may confer quasi judicial 
power, such as power to determine 
facts, on boards or commissions deal- 
ing strictly with municipal affairs, in- 
eluding Civil Service Commission, and 
fact findings thereof may be interfered 
with by courts only where board or 
commission acts arbitrarily, capricious- 
ly or fraudulently or clear abuse of 
its discretion is alleged and proved. 
Const. art. 11, §§ 6, 8%, subd. 4.— 
Dierssen v. Civil Service Commission of 
City and County of San Francisco, 110 
Pi2d 613. 

The courts are powerless to interfere 
with fact findings of board or commis- 
sion, such as Civil Service Commission, 
empowered by city or city and county 
charter to determine facts, if there is 
any substantial evidence supporting 
such findings. Const. art. 11, §§ 6, 8%, 
subd. 4.—Dierssen y. Civil Service Com- 
mission of City and County of San 
Francisco, 110 P.2d 513. 

The administration of plan, set up by 


San Francisco charter, for making of 
civil service appointments, by City and 
County Civil Service Commission should 
not be interfered with by courts, un- 
less it be shown that Commission acted 
fraudulently, capriciously, arbitrarily, 
or in violation of charter provisions, as 
Commission acts in quasi judicial ca- 
pacity in passing on qualifications of 
persons taking civil service examina- 
tions, including question of their resi- 
dence. St.1931, pp. 2990, 3059, 3060, 
3062, 3064, §§ 21, 140, 141, 144, 145, 
147; St. 1938, Ex.Sess., p. 132, § 147.1. 
—Dierssen v. Civil Service Commission 
of City and County of San Francisco, 
LEO MP 204 513. 

Cal.App. Whether a thing in fact 
constitutes an obstruction of or en- 
croachment on street or sidewalk is, 
in the first instance, to be decided by 
the city council in regulating obstruc- 
tions or encroachments, and decision 
will not be Bp set by the courts in ab- 
sence of fraud, oppression or manifest 
abuse of discretion.—Laura Vincent Co. 
WV. City of Selma, 111-P.2d 17. 

Fla. Where city had determined that 
acquisition by purchase of water works 
system formerly under contract to fur- 
nish water to the city was essential to 
health and happiness of the city, and 
there was no showing that city’s find- 
ing in this respect was arbitrary or 
contrary to law, the question of neces- 
sity for such purchase by the city was 
not open to determination by the courts 
in proceeding to validate certificates is- 
sued to finance the purchase.—State y. 
City of St. Petersburg, 198 So. 837. 

Fla. The right of urban owner to 
free use of his property may be regu- 
lated by legitimate exercise of police 
power, and when so asserted, fairly 
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and impartially in interest of public 
health, safety, morals or general wel- 
fare, courts will not substitute their 
judgment for that of public officials 
duly authorized in premises, unless it 
clearly appears that their action has 
no just foundation in reason and _ ne- 
cessity.—Forde v. City of Miami 
Beach, 1 So.2d 642. 

Fla. In determining the validity of 
city zoning ordinance, the facts pecu- 
liar to the particular case must govern, 
and the court will not substitute its 
judgment for that of city’s legislative 
body.—City of Miami Beach y. Ocean & 
Inland Co., 3 So.2d 364. 

Ill Where the police power exists, 
the legislative body of a municipality 
is the judge of the necessity or ex- 
pediency of regulation.—Chicago Cos- 
metie Co. v. City of Chicago, 29 N.E.2d 
495, 374 Ill. 384. 

Iowa. An incorporated town and its 
officers would not be enjoined from 
entering into a contract for the con- 
struction of a municipally owned elec- 
tric light and power system on ground 
that there was a failure to provide for 
competitive bidding in that the con- 
tract was to be let on the basis of 
labor and materials combined and not 
separately, since that matter must be 
left largely to the sound discretion 
of the municipal officers and their en- 
gineer. Code 1939, §§ 6134.01 to 
6134.11.—Interstate Power Co. v. Incor- 
Peace Town of McGregor, 296 N.W. 


The courts may not interfere with 
the lawful exercise of the discretionary 
authority vested in designated munici- 
pal officers under statute providing 
that the governing body of the munici- 
pality at a hearing on plans and speci- 
fications and proposed form of contract 
for the construction of a public im- 
provement shall have the power to 
adopt such offer or offers, propositions 
or bids, and enter into such contract 
or contracts as they shall deem to be 
to the best interests of the municipal- 
ity. Code 1939, § 61384.10.—Interstate 
Power Co. vy. Incorporated Town of Mc- 
Gregor, 296 N.W. 770. 

The amount of kilowatt capacity of a 
proposed municipally owned electric 
light and power system is a matter 
for the reasonable judgment of the 
incorporated town officers and _ their 
engineer, and the Supreme Court ought 
not interfere with their judgment and 
discretion unless it has been abused.— 
Interstate Power Co. v. Incorporated 
Town of McGregor, 296 N.W. 770. 

Ky. Under statute conferring upon 
municipal housing commission author- 
ity to designate a ‘slum area”, exer- 
cise of such authority will not be in- 
terfered with by the court if there is a 
reasonable ground for difference of 
opinion as to classification or char- 
acterization. Ky.St. § 2741x-1 et seq.— 
Douthitt v. City of Covington, 144 S. 
W.2d 1025, 284 Ky. 382. 


Md. Where city board of estimates 
is clothed with discretionary powers, 
and acts within power conferred by 
law and without taint of fraudulent, 
collusive or arbitrary conduct, board’s 
conclusions, even if mistaken, are not 
reviewable by courts.—Smart vy. Gra- 
ham, 20 A.2d 574. 

Mass. The Supreme Judicial- Court 
cannot supply an omission in an ordi- 
rp tn aired v. Calder, 29 N.H.2d 
744, 

Mass. The motives of members of 
board of aldermen of Somerville in 
voting to grant a license authorizing 
licensee to carry on slaughtering and 
rendering business were not subject of 
judicial inquiry. G.L.Ter.Ed., c. 94, §§ 
118, 119.—Bushway-Whiting Ice Cream 
Co. v. Mayor and Aldermen of Somer- 
ville, 31 N.H.2d 533, 308 Mass. 148. 

Mass. An attempt to regulate the 
affairs of property owners of a town 
is subject to investigation of the courts 
with a view to determining whether 
there has been a lawful exercise by 
the town of the power conferred, G.L. 
(Ter.Ed.) c. 40, § 21.—Town of North 
Reading vy. Drinkwater, 34 N.E.2d 631, 


~ 309 Mass. 200. 


Mass. The courts will not regulate 
administration of city department, 
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such administration involves ex- 
of discretion.—Stretch v. Timil- 
N.E.2d 674, 309 Mass. 267. 

The exercise of discretion of Boston 
police commissioner as to means to be 
employed to prevent members of po- 
lice department from co-operating with 
laundry and general manager thereof 
in soliciting other launderers’ custom- 
ers who conducted liquor, restaurant 
and amusement businesses which were 
subject to police observation, inspec- 
tion or supervision, would not be con- 
trolled by court, where the necessary 
discretion was committed by statute to 
police commissioner. Const. pt. 1, art. 
30.—Stretch v. Timilty, 34 N.E.2d 674. 
309 Mass. 267. 

Mass. The court had no right to in- 
terfere with legislative determination 
of municipal authorities that public 
necessity and convenience required es- 
tablishment of a municipal airport, 
provided purpose was a public one and 
the municipal authorities were author- 
ized by law to take the necessary land 
to accomplish the purpose. G.L.(Ter. 
rsheg ce, 405, § 1 5i(35) 3 ema 4 seiGiaye 
ce. 90, § 51, as added by St.1939, c. 
393, § 3—Burnham y. Mayor and AI- 
dermen of Beverly, 35 N.B.2d 242, 309 
Mass. 388. 

Mich. Under ordinance making it 
unlawful to display or advertise for 
sale contraceptive devices or prophy- 
lactic rubber goods of similar char- 
acter, and making sale of such articles 
unlawful except when sale was made 
by a bona fide druggist or a licensed 
physician, question of whether right to 
make sales, so far as pharmacists were 
concerned, should be limited to those 
operating or employed in drug stores 
of kind designated in ordinance, was 
for determination of body passing ordi- 
nance, provided that method adopted 
was not arbitrary or discriminatory.— 
People v. Pennock, 293 N.W. 759, 294 
Mich, 578. 

Mich. A court should not interfere 
with the judgment of a zoning board if 
there is a reasonable basis for its rul- 
ing.—Pere Marquette Ry. Co. v. Town- 
ship Board of Muskegon Township, 298 
N.W. 393, 298 Mich. 31. 

Minn. Courts may not hold a city 
ordinance regulating the speed of trains 
within city limits to be “in restraint of 
trade,’ unless the unreasonableness of 
the ordinance or its want of necessity 
is clear, manifest, and undoubted.— 
Lang v. Chicago & N. W. Ry. Co., 295 
N.W. 57. 


Mont. Under statute requiring all 
municipal contracts for work, supplies 
or material, for which must be paid a 
sum exceeding $500 to be let to lowest 
responsible bidder after advertisement 
for bids, municipal officers in whom 
power to let contracts subject to such 
statutory provision is vested must de- 
terinine the lowest responsible bidder, 
and such determination cannot be set 
aside unless their action is arbitrary, 
oppressive, or fraudulent. Rev.Codes 
1935, § 5070, as amended by Laws 
ce ec. 18.—Koich vy. Cvar, 110 P.2d 

N.J. The drawing of a line at the 
number of concessions in a municipal 
ordinance imposing a license fee on a 
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food market leasing concessions is 
purely a legislative function. N.J.S.A. 
40 :52-1, :52-2.—American .Grocery 
Co. v. Board of Com’rs of City of 


New Brunswick, 19 A.2d 696, 136 NJ. 
L. 367, affirming 11 A.2d 599, 124 N. 
Afel bis as 

N.J.Sup. If an ordinance conferring 
a measure of discretion on an ad- 
ministrative authority satisfies require- 
ment that function be limited to mere 
execution of the law, there can be no 
judicial interference with the proper 
exercise of the discretion.—Librizzi y. 
Plunkett, 16 A.2d 280. 

N.M. It is the policy of courts to 
uphold municipal regulations intend- 
ed to protect public health unless it is 
plain that they have no real relation 
to the object for which ostensibly they 
were enacted and prima facie they are 
reasonable.—Mitchell v. City of Ros- 
well, 111 P.2d 41. 

N.Y. Under charter 


and statutory 
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provisions authorizing city of Elmira 
to abolish or create by ordinance posi- 
tions in civil service and to refuse to 
appropriate moneys for payment of 
salary attached to position so abolished, 
discretion is vested in council to deter- 
mine what services shall be performed 
for city, who shall perform them, and, 
what compensation shall be paid for 
such services, and so long as council 
does not transcend limits of powers 
conferred upon it, no court may substi- 
tute its judgment for judgment of the 
council in such matters. Laws 1906, e. 
477, as amended.—Wipfler v. Klebes, 30 
N.E.2d 581, 284 N.Y. 248, reversing 22 
N.Y.S.2d 1, 260 App.Div. 228, reversing 
298 N.Y.S. 353, 164 Mise. 220. 

N.Y.Sup. The court should not, un- 
less required by exigency of public 
safety or other compelling considera- 
tion, interfere in details ofthe exer- 
cise of the executive power of the 
mayor of the city of New York.— 
Katkowski v. La Guardia, 22 N.Y.S.2d 
244, 174 Misc. 886. 

N.Y.Sup. Where Legislature has con- 
ferred plenary independent power on 
an officer or board, such as the Board 
of Estimate of City of New York, to fix 
compensation of employees, a court 
may not substitute its discretion for 
discretion vested by law in such of- 
ficer or board. New York City Charter 
of 1936, §§ 67, 68.—Lewin v. La Guar- 
dia, 22 N.Y.S.2d 409, 175 Mise. 165. 

N.Y.Sup. Traffic regulations promul- 
gated by the police commissioner of the 
city of New York under purported au- 
thority of the New York City Charter 
were subject to judicial review on the 
issue of reasonableness, since such reg- 
ulations are not those of a sovereign 
legislative body. New York City Char- 
ter 1936, § 435.—Bus Depot Holding 
pee een v. Valentine, 25 N.Y.S8.2d 
90 


The Supreme Court must determine 
the issues raised by pleadings involv- 
ing validity of traffic regulations prom- 
ulgated by police commissioner of the 
eity of New York under purported au- 
thority of the city eharter but will ap- 
praise acts of the commissioner only 
in so far as they are relevant to the 
issues and will, appraise them then 
not in the capacity of a super-traffic 
tribunal, but as a judicial tribunal 
which is called on to decide questions 
of fact and apply principles of law. 
New York City Charter, §§ 434, 435, 
646.—Bus Depot Holding Corporation 
v. Valentine, 25 N.Y.S.2d 901 

N.Y.Sup. The law department, board 
of estimate, and director of the budget 
of New York City have discretion ei- 
ther to permit corporation counsel to 
order photographs for use as evidence 
in trial of proceedings to which city is 
party, from independent commercial 
photographers using their own plant 
and equipment and working for any 
one else they please, at an agreed price 
per photograph, or to establish a civil 
service position of photographer in law 
department, on full or part time basis, 
or to establish a central photographic 
agency to which all city departments 
inay resort, and courts will not inter- 
fere with proper exercise of such dis- 
eretion, particularly where the practice 
adopted has been continued for almost 
50 years without being questioned.— 
Drummond y. Kern, 27 N.Y.S.2d 332, 
176 Misc. 669. 


N.Y.Sup. Court could not substitute 
objective standards for rating appli- 
eant for police chief on a competitive 
basis in place of standards set by Me- 
ehanicville Civil Service Commission, 
unless it appeared that in fixing a test 
of fitness of applicants for the ex- 
amination, commission acted arbitra- 
rily, ecapriciously, and unreasonably.— 
Camfield v. Mealy, 28 N.Y.S.2d 207. 

N.¥.Sup. On motion to enjoin city 
from carrying out sewer construction 
contract, awarded by acting borough 
president to corporation bidding more 
than plaintiffs on ground that such cor- 
poration was lowest responsible bidder, 
it must be assumed, in absence of con- 
trary showing, that such officer’s dis- 
eretion was exercised with honest de- 
sire to award contract to lowest re- 
sponsible bidder, and hence is not sub- 
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ject to review by courts. New York 
City Charter, 1936, § 343.—Picone VY. 
City of New York, 29 N.Y.S.2d 539, 


176 Mise. 967. bay 

The courts have no right to sit in 
judgment on questions of administra- 
tive discretion, or to interfere with 
conduct of municipal officials, in ab- 
sence of illegality, fraud, collusion, cor- 
ruption or bad faith.—Picone v. City 
of New York, 29 N.Y.S.2d 539, 176 
Mise. 967. 

N.Y.Co.Ct. The legislative body of a 
community is justified in guarding 
against any evil which may be fairly 
anticipated, and it has wide discretion 
in deciding what means to be used, 
and, unless the means used to eorrect 
the evil are unduly oppressive and con- 
fiscatory, the courts will not interfere. 
—People v. Brown, 27 N.Y.S.2d 241, 
175 Misc. 989. 


N.C. Granted powers are to be exer- 
cised according to the tenor of the 
grant, and alleged unwarranted acts of 
municipal corporations are proper sub- 
jects of judicial inquiry.—McGuinn v. 
Ser pe High Point, 13 S.H.2d 48, 219 


Pa. Where the city of Altoona, by 
ordinance providing for reorganization 
of police department, abolished -posi- 
tion of chief of police and mayor issued 
an order designating the former chief 
as a lieutenant, former chief could not 
compel reinstatement as chief of police 
on ground that ordinance was a mere 
subterfuge to effect his demotion and 
not honestly intended to reorganize 
department, since where an office is 
abolished by ordinance the court will 
not pry into motives of legislators who 
voted for its passage. 53 P.S. §§ 
12198—2001, 12198—2002, 12198—4407. 
—Carey v. City of Altoona, 16 A.2d 1. 
339 Pa. 541. 


The reasons prompting the removal 
of an employee may be judicially in- 
vestigated in order to ascertain wheth- 
er they were such as are made illegal 
by statutory provisions, but, where the 
office itself is abolished by legislative 
act or ordinance, a court will not pry 
into the motives of the legislators who 
voted for its passage.—Carey v. City 
of Altoona, 16 A.2d 1, 339 Pa. 541. 


Pa. The courts may not fix district 
lines or otherwise take the place of 
zoning authorities, but the work of 
such authorities in that respect may be 
pro tanto set aside if application to 
particular property is properly found 
on judicial review to be unreasonable 
and confiscatory.—Petition of Standard 
Investments Corporation, 19 A.2d 167. 
341 Pa. 129. 


Tex.Civ.App. Where body legally 
constituted to determine and establish 
zoning ordinances has acted within 
scope of police power, courts will not 
substitute their judgment as to wisdom 
or propriety of such action for that 
of such body, discretion of which is 
not reviewable by courts.—City of Cor- 
pus Christi v. Jones, 144 S.W.2d 388. 
error dismissed, judgment correct. 

Where question whether zoning ordi- 
nance is arbitrary and unreasonable 
and has no substantial relation to pub- 
lic health, safety, or morals or general 
welfare is fairly debatable, court will 
not interfere with enforcement thereof. 
—City of Corpus Christi v. Jones, 144 
S.W.2d 388, error dismissed, judgment 
correct, 

It is primarily province of municipal 
body, to which zoning function is com- 
mitted, to draw line of demarcation in 
classification and districting, and it is 
neither courts’ province nor duty to 
interfere with discretion vested in such 
body, in absence of clear showing of 
abuse thereof.—City of Corpus Christi 
v. Jones, 144 S.W.2d 388, error dis- 
missed, judgment correct. 

A zoning commission, provided for 
by Zoning Hnabling Act, is appropriate 
body to determine policy of city plan- 
ning, and city council’s ordinance, ap- 
proving and enacting into law such 
commission’s recommendation, can be 
set aside only on showing of clear 
abuse of discretion. Vernon’s Ann.Ciy. 
St. art. 1011f,—City of Corpus Christi 


‘of the town officials. 
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vy. Jones, 144 S.W.2d 388, error dis- 
missed, judgment correct. 

If reasonable minds differ as to 
whether particular zoning restriction 
imposed by city ordinance has sub- 
stantial relationship to public health, 
safety or morals or general welfare, 
such restriction must stand as vaHd 
exercise of police power.—City of Cor- 
pus Christi v. Jones, 144 S.W.2d 388, 
error dismissed, judgment correct. 

The classification of property of pub- 
lic utility company, producing power 
and electricity, as well as ice, when 
city council adopted zoning ordinance, 
as permissive use in manufacturing 
district, rather than non-conforming 
use in commercial district, wherein 
land, subsequently’ purchased by part- 
ners erecting ice manufacturing plant 
thereon, was located, lay within coun- 
eil’s discretion, with exercise of which 
court cannot interfere, in absence of 
evidence of abuse thereof. Vernon’s 
Ann.Civ.St. art. 1011¢e.—City of Corpus 
Christi v. Jones, 144 S.W.2d 388, error 
dismissed, judgment correct. 

Tex.Civ.App. If the validity of zon- 
ing restrictions is fairly debatable, 
courts are not authorized to substitute 
their judgment for that of the city 
authorities, as in denying a permit 
for business stores in a residential dis- 
triet.—City of University Park v. Hob- 


litzelle, 150 S.W.2d 169, error dis- 
missed, judgment correct. 
Whether an ordinance excluding 


business and trades from a residential 
district is reasonable and whether the 
power conferred on the board of ad- 
justments, a governmental agency of 
the city, is exercised arbitrarily or 
not, is for the courts to determine as 
matter of law.—City of University 
Park v. Hoblitzelle, 150 S.W.2d 169. 
Error dismissed, judgment correct. 
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Colo. The determination whether to 
prohibit use of certain property for 
the conduct of an automobile tourist 
camp and definition of an ‘automobile 
tourist camp” is not within the proy- 
ince of the court but is a matter for 
the law-making body.—People ex rel. 
Grommon y. Hedgecock, 104 P.2d 607. 

N.Y.App.Div. Classification of prop- 
erty for municipal zoning purposes is 
a matter for legislative rather than 
judicial action.—Brown vy. Village of 
OER. 21 N.Y.S.8d 905, 260 App.Div. 


Tex.Civ.App. If the validity of zon- 
ing ordinance is fairly debatable, Court 
of Civil Appeals is not authorized to 
substitute its judgment for that of 
the governing body of the city, where 
validity of the ordinance is attacked. 
—Connor y. City of University Park, 
142 S.W.2d 706, error refused. 


Utah. The Supreme Court, declaring 
void a contract whereby landowners 
granted to town right of way for a 
pipeline, in exchange for tap rights 
and water, could not make or direct 
any award of water to landowners 
since whether landowners could pur- 
chase surplus water from town to be 
used out of the taps was a matter of 
contract and was for the determination 
Rev.St,19338, 15- 
8-14.—Hyde Park Town y. Chambers, 
104 P.2d 220. 
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Ala. The question of unreasonable- 
ness of an ordinance or by-law is to be 


decided by the court, not the jury— | 


an of Andalusia v. Fletcher, 198 So. 


Ark. Where application for reclassi- 
fication of property under zoning ordi- 
nance was denied by city council, and 
chancery court held that classification 
was reasonable, the Supreme Court 
would not set aside the lower court’s 
decree and finding of council unless 
the Supreme Court could say from the 
evidence that the council’s action and 
the court’s decree were unreasonable 
and arbitrary.—McKinney y. City of 
Little Rock, 146 S.W.2d 167, 

Ill, Whether zoning ordinance hag 
a real, substantial relation to the pub- 
lic health, comfort, safety or welfare, 
or is arbitrary or unreasonable, is a 
question which is subject to review: by 
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the covrts.—Village of La Grange v. 
Leitch, 35 N.H.2d 346, 377 Ill. 99. 

Ill.App. When reasonableness of 
zoning ordinance ig challenged, the 
question for the court is not whether 
the court deems the ordinance wise, but 
whether the ordinance has a rational 
relation to public health, morals, safety 
or welfare—City of Soringfield  v. 
Kable, 29 N.B.2d 675, 306 Ill.App. 616, 
transferred 24 N.E.2d 344, 372 Ill. 455. 

Although restraints put upon private 
property by zoning ordinance must not 
be arbitrarily imposed and are sub- 
ject to review by the courts, it is pri- 
marily the function of the municipality 
to determine line of demarcation as to 
use and purpose to which property 
within the municipality may be as- 
signed, and where unreasonableness of 
restriction is not clearly, shown, the 
court will not substitute its judgment 
for that of the group to whom the de- 
termination was intrusted by the legis- 
lature.—City of Springfield v. Kable, 
29 N.H.2d 675, 306 Ill.App. 616, trans- 
ferred 24 N.H.2d 344, 372 Ill. 455. 

Me. If they are unreasonable, Su- 
preme Judicial Court has power to de- 
clare municipal by-laws enacted under 
general authority, invalid, but such 
power is to be cautiously exercised and, 
when doubt exists, it should be resoly- 
ed in favor of validity of by-laws.— 
oe v. City of Portland, 15 A.2d 

Minn. Courts may not hold a city 
ordinance regulating the speed of trains 
within city limits to be “in restraint of 
trade,’ unless the unreasonableness of 
the ordinance or its want of necessity 
is clear, manifest, and undoubted.— 
Lang v. Chicago & N. W. Ry. Co., 295 
N.W. 57. 

Minn. A court will exercise judicial 
scrutiny over the details of a city ordi- 
nance, but the power of the court to 
declare an ordinance invalid because it 
is unreasonable must be exercised care- 
fully.—State v. Houston, 298 N.W. 358. 

Courts have no power to declare a 
city ordinance void as being unreason- 
able unless the unreasonableness is so 

'elear, manifest, and undoubted as to 
amount to a mere arbitrary exercise of 
the power vested in the _ legislative 
body.—State v. Houston, 298 N.W. 358. 

N.J. Unless a municipal ordinance 
is shown to be unreasonable or op- 
pressive on the face of its provisions 
or by reason of its operation in the 
circumstances in which it is to take 
effect, courts will not  interfere.— 
American Grocery Co. vy. Board of 
Com’rs of City of New Brunswick, 19 
A.2d 696, 126 N.J.L. 367, affirming 
11 A.2d 599, 124 N.J.L. 293. 

N.M. Supreme Court will not inter- 
fere with city’s determination regard- 
ing reasonableness of its public health 
regulations unless it is plain and palpa- 
ble that there is no real or substan- 
tial relation between the ordinance and 
its object.—Mitchell v. City of Roswell, 
111 P.2d 41. 

Ohio App. Whether building regula- 
tions prescribed by ordinance are rea- 
sonably necessary for safety of the pub- 
lic is committed in first instance to dis- 
eretion of the legislative body of the 
municipality, and unless it is clear that 
such regulations are unreasonable and 
arbitrary or have no real or substantial 
relation to the public health, safety, 
morals, or general welfare, the courts 
will not hold them invalid.—State ex 
rel Snyder v. Yoter, 30 N.H.2d 558, 65 
Ohio App. 492. 

Ohio App. The determination of 
whether police regulations are reason- 
able and necessary for the safety of 
the public is committed to the discre- 
tion of the legislative body, and, unless 
jt is clear that such regulations are un- 
reasonable or arbitrary or have no re- 
Jation to public health, morals, or safe- 
ty, court will not substitute its judg- 
ment for the legislative discretion.— 
State ex rel. Olentangy Oil Co. v. City 
of Lorain, 31 N.H.2d 235, appeal dis- 
meet 17 N.B.2d 644, 134 Ohio St. 
386. 

Where legislative action is within the 

scope of ‘police power, fairly debatable 
questions regarding its reasonableness, 
wisdom, and propriety are not for the 


ee 
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determination of the court, but for the 
legislative body on which rests the 
ou and responsibility of decision,— 
State ex rel. Olentangy Oil Co. v. City 
of Lorain, 31 N.H.2d 235, appeal dis- 
missed 17 N.H.2d 644, 134 Ohio St. 386. 

OkLCr.App. Where a tax is levied 
against a business by a city as a rev- 


enue measure, the presumption is in 
favor of the reasonableness of the 
measure, and the Criminal Court of 


Appeals will not interfere unless the 
person asserting its unreasonableness 
makes proof clearly showing the tax 
to be unreasonable and oppressive.—Ex 
parte Davis. 114 P.2d 186. 

Tex.Civ.App. Where question wheth- 
er zoning ordinance is arbitrary and 
unreasonable and has no substantial 
relation to public health, safety, or 
morals or general welfare is fairly de- 
batable, court will not interfere with 
enforcement thereof.—City of Corpus 
Christi v. Jones, 144 S.W.2d 388, error 
dismissed, judgment correct. 

Tex.Civ.App. Whether an ordinance 
excluding business and trades, from a 
residential district is reasonable and 
whether the power conferred on the 
board of adjustments, a governmental 
agency of the city, is exercised arbi- 
trarily or not, is for the courts to de- 
termine as_matter of law.—City of 
University Park y. Hoblitzelle, 150 S. 
W.2d 169, error dismissed, judgment 
correct. 
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N.Y.Sp.Sess. In determining whether 
an ordinance is within the police pow- 
er of municipality, court’s inquiry does 
not extend to the expediency, wisdom, 
or necessity of the legislative judg- 
ment, but it is court’s duty to deter- 
mine whether the ordinance is arbi- 
trary, capricious, and not reasonably 
necessary for the accomplishment of 
any legitimate purpose of the police 
power.—People, on Complaint of 
Drewes v. Arlen Service Stations, 21 N. 
Y.S.2d 1006, 175 Misc. 30. 
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_Cal.App. A municipality in the exer- 
cise of its police power may pass and 
enforce nondiscriminatory closing or- 
dinances where they substantially aid 
in preserving public health, morals, or 
general welfare.—Justesen’s Food Stores 
v. City of Tulare, 111 P.2d 424, 

Ky. If business to which enacted 
measures apply is a lawful oné and is 
conducted at a place where right to do 
so is undisputed, it possibly could not 
be entirely prohibited, but although 
so conducted, if manner in which it 
is done is such, or potentially may be- 
come such as to retard or materially 
interfere with health, peace, morals, 
education or good order of the people, 
then particular jurisdiction in which 
business is operated, including munici- 
pality to which “police power” has 
been delegated, may regulate by en- 
acted ordinances or resolutions opera- 
tion of business so as to curtail as far 
as possible its objectionable features 
and to thereby lessen its evil effects. 
Ky.St. §§ 2742, 2783, 2832 et seq.— 
Maupin v. City of Louisville, 144 S.w. 
2d 237, 284 Ky. 195. 


Mich. Where sale and use of ar- 
ticles contemplated in ordinance were, 
under certain conditions, legitimate 
and essential to public health and wel- 
fare, but indiscriminate merchandising 
of articles which rendered them of- 
fensively available and tended to en- 
courage their use for other than legiti- 
mate reasons was a menace to public 
morals and welfare, traffic in such ar- 
ticles was subject to regulation within 
police power of city.—People v. Pen- 
nock, 293 N.W. 759, 294 Mich 578, 

It was not an abuse or an excessive 
exercise of police power by a city to 
enact an ordinance making it unlawful 
to display or advertise for sale in city 
contraceptive devices or prophylactic 
rubber goods of similar character.— 
People v. Pennock, 293 N.W. 759, 294 
Mich. 578. ; 

N.J. An ordinance regulating size of 
ground area and street frontage to be 
used as motor vehicle junk yard and 
requiring yard to be completely en- 
closed with fence eight feet high of 
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such construction that interior of yard 
could not be viewed from exterior is 
invalid.—Vassallo v. Board of Com’rs 
of City of Orange, 15 A.2d 603, 125 N. 


J.L. 419, reversing 11 A.2d 250, 124 
N.J.L, 153. 

Ohio App. A municipal building 
code establishing allowable stresses, 


and specifying sizes of studs and joists 
necessary to obtain such stresses in 
the conventional type of dwelling 
houses, and requiring the specifications 
to provide therefor before permit is 
issued by building inspector to the 
builder, but also allowing inspector to 
grant permit for new types of con- 
struction which provide the required 
safety by use of different sizes of 
studs and joists or other devices, is 
not unreasonable or arbitrary.—State 
ex rel. Snyder v. Yoter, 30 N.H.2d 558, 
65 Ohio App. 492. 


Pa.Co. On appeal to the county court 
from a summary conviction before a 
magistrate for having kept his barber 
ship open after the hours prescribed by 
a municipal ordinance, defendant was 
found not guilty and restitution of 
costs was awarded. There is no legis- 
lative authority that sustains the regu- 
lation of barber shops by limiting the 
hours of opening and closing.—Com- 
ete ex rel. v. Tagola, 89 P.L.J. 


An attempt to exercise such power as 
here considered is unconstitutional in 
that it violates article I, section 1 of 
the constitution of the Commonwealth 
of Pennsylvania, and section 1 of the 
XIV amendment to the constitution of 
the United States.—Commonwealth ex 
rel. v. Tagola, 89 P.L.J. 187. 

A municipal ordinance that attempts 
to regulate the opening and closing of 
barber shops on secular days, is an in- 
valid exercise of the police power and 
has no reasonable relation to public 
safety, health, morals or welfare. In 
so far as the ordinance requires barber 
shops to be closed on Sundays, New 
Year’s Day, Decoration Day, Fourth of 
July, Labor Day, Thanksgiving Day 
and Christmas Day, it is constitutional. 
—Commonwealth ex rel. v. Tagola, 89 
1828 Been awe 


An attempt to prescribe the hours of 
opening and closing of a barber shop 
is not a valid exercise of the police 
power. It is a basic principle of law 
that in order to exercise police power 
legitimately the regulation must be re- 
lated to the public welfare, safety, 
health, or morals.—Commonwealth ex 
rel. v. Tagola, 89 P.L.J. 187. 

Pa.Com.Pl. The Philadelphia ordi- 
nance of June 27, 1935, regulating the 
conduct of barber shops, is at least in 
part constitutional—Cusumano vy. City 
of Philadelphia, 37 D. & C. 597. 


Pa.Com.Pl. The City of Philadelphia 
may properly regulate the conduct of 
barber shops by ordinance and, as a 
necessary incident thereto, charge an 
inspection fee.—Grisbord v. City of 
Philadelphia, 39 D. & C. 569. 

Pa.Com.Pl. Cities of the third class 
have a right to pass ordinances regulat- 
ing the sale, delivery and_ weight of 
coal.—Phillipsburg Suppy Co. v. Mor- 
rison, 27 North. 271. 
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Where plaintiffs maintained a 
in residential district in 
town of Greenwich, and kennel was 
licensed by the state, in maintaining 
kennel plaintiffs were engaged in legal 
activity, as regards validity of order is- 
sued by selectmen, after complaint by 
neighbors, prohibiting plaintiffs from 
harboring more than a certain number 
of dogs over a designated age. Gen.St. 
Supp.1935, §§ 1367c, 1885¢c_—Scudder v. 
Town of Greenwich, 14 A.2d 728, 127 
Conn, 71. 


The statute providing that if a dog 
harbored within a town is a nuisance 
because of excessive barking, selectmen 
may make such order concerning re- 
straint or disposal of dog as deemed 
necessary is not directed at enterprises 
such as maintaining a duly licensed 
kennel, and an order under the statute 
must concern a specific dog or dogs. 
Gen.St.Supp.1935, §§ 13867c, 1385¢.— 


Conn. 
dog kennel 
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Scudder v. Town of Greenwich, 14 A.2d 
728, 127 Conn. 71. 

N.M. Where plaintiffs were engaged 
in business of importing high-grade 
bulls and livestock for sale and pend- 
ing sale the animals were kept in large 
barn on plaintiffs’ premises or in a cor- 
ral adjoining it, the fact that plaintiffs’ 
stable and lot were kept clean and sani- 
tary was no ground for holding ordi- 
nance -prohibiting keeping of certain 
animals within restricted district of 
city invalid. Comp.St.1929, § 90-402, 
subds. 45, ~48, 53; 90-901.—Mitch- 
ell v. City of Roswell, 111 P.2d 41. 


_N.M. Ordinance of city of some 13,- 
000 population prohibiting the keeping 
of certain animals within restricted dis- 
trict of city is not unreasonable and 
does not violate “due process clause” 
or “equal protection clause” of Federal 
Constitution. Comp.St.1929,.§ 90-402, 
subds. 45, 48, 53; § 90-901; Const.N.M. 
art. 11, § 14; U.S.C.A.Const. Amend. 
14,—Mitchell v. City of Roswell, 111 P. 
2d 41. 


be) 

C.C.A.Pa. A previously adopted zon- 
ing plan can be changed either by 
amendment of the adopting ordinance 
or by application for a variance, and 
in the latter method the nonconforming 
use is permitted without gradual 
change.—Wilcox v. City of Pittsburgh, 
121 F.2d 835. 


Cal. If reasonable minds might dif- 
fer as to presence of any substantial 
relation to the public health, safety, 
morals or general welfare, zoning ordi- 
nance will be held valid.—Acker v. 
Baldwin, 108 P.2d 899, prior opinion 
101 P.2d 505. ve 

Courts considering validity of zon- 
ing ordinances must determine, in ad- 
dition to need thereof, whether they 
are arbitrary and discriminatory in 
their conception and application and 
whether they have any reasonable ten- 
dency to promote the public morals, 
health, safety, or general welfare and 
prosperity of a community.—Acker v. 
Baldwin, 108 P.2d 899, prior opinion 
101 P.2d 505. 

The adoption and enforcement of a 
zoning plan, when fairly conceived and 
equitably applied, is within scope of 
police power.—Acker v. Baldwin, 108 
P.2d 899, prior opinion 101 P.2d 505. 

Cal. If there is a reasonable basis 
for belief that establishment of a 
strictly residential district has substan- 
tial relation to the public health, safe- 
ty, morals or general welfare, a zon- 
ing ordinance to accomplish that pur- 
pose will be upheld.—Acker v. Baldwin, 
115 P.2d 455, prior opinion 108 P.2d 
899, prior opinion 101 P.2d 505. 

Zoning may properly take into con- 
sideration those factors which, though 
they may not be exactly defined as re- 
lating to public health, safety or mor- 
als, come under the broad term of gen- 
eral welfare.—Acker vy. Baldwin, 115 P. 
2d 455, prior opinion 108 P.2d 899, pri- 
or opinion 101 P.2d 505, 

A zoning plan which restricts the 
use of certain areas to residential pur- 
poses need not be sustained by show- 
ing that public welfare demands the 
exclusion of business uses for each in- 
dividual lot in the area zoned.—Acker 
v. Baldwin, 115 P.2d 455, prior opin- 
ion 108 P.2d 899, prior opinion 101 P. 
2d 505. 

The existence of nonconforming uses 
does not invalidate a zoning ordinance. 
—Acker v. Baldwin, 115 P.2d 455, prior 
opinion 108 P.2d 899, prior opinion 101 
P.2d 505. 

A finding that property owner had 
long used his property for a commer- 
eial purpose would not warrant hold- 
ing invalid a previously enacted zon- 
ing ordinance which restricted use to 
residential purposes, since no vested 
right to violate an ordinance may be 
acquired by continued violations.—Ack- 
er vy. Baldwin, 115 P.2d 455, prior opin- 
ion 108 P.2d 899, prior opinion 101 P, 
2d 505. 

Zoning regulationg look to the future, 
not to the past, and cannot be made 
retroactive-—Acker vy. Baldwin, 115 P. 
2d 455, prior opinion 108 P.2d 899, pri- 
or opinion 101 P.2d 505, 
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Conn. Where general conditions 
change so as to require a fundamental 
revision of zoning ordinance, court 
of common council of city of Hartford 
has full authority to make the change 
but to authorize a variance by the 
Zoning Board of Appeals there must 
exist some unusual emergency or some 
unnecessary hardship. 19 Sp.Acts 1925, 
p. 987, as amended by 20 Sp.Acts 1927, 
p. 238.—Rommell v. Walsh, 16 A.2d 
483, 127 Conn. 272. 

Conn. In determining meaning of 
word “building”, recourse must be had 
to peculiar facts and circumstances of 
each particular case and provisions of 
statute or city building code using 
such word.—Middlesex Theatre v. Com- 
missioner of State Police, 20 A.2d 412. 
128 Conn. 20. 

An open air motion picture theater, 
located in yard inclosed only by fences 
and having seats attached to sleepers 
set in ground between screen and pro- 
jection booth, is not a “building” with- 
in city building, code limiting seating 
capacity of theater buildings to 300 
patrons.—Middlesex Theatre v. Com- 
missioner of State Police, 20 A.2d 412. 
128 Conn. 20. 

Fla, A municipality by ordinance 
may, when it possesses the charter 
power, regulate the location of funeral 
homes, embalming establishments and 
mortuaries within defined areas of a 
municipality, under the “police power.” 
in the interest and convenience of in- 
habitants of city living in the vicinity 
of place where business is conducted.— 
Knowles v. Central Allapattae Proper- 
ties, 198 So. 819. 

Fla. A municipality, acting under 
legislative authority, may be vested 
with power to enact valid zoning ordi- 
nance and general attack thereon will 
ordinarily fail.—Forde v. City of Miami 
Beach, 1 So.2d 642. 

If application of zoning ordinance 
has effect of completely depriving owner 
of beneficial use of-his property by pre- 
cluding all uses or only use to which it 
is reasonably adapted, attack on validi- 
ty of regulation as applied to particular 
property involved will be sustained.— 
ee vy. City of Miami Beach, 1 So.2d 

A zoning ordinance must not infringe 
constitutional guaranties of national or 
State Constitutions by invading person- 
al or property rights unnecessarily or 
unreasonably.—Forde v. City of Miami 
Beach, 1 So.2d 642. 

The object of all ‘use zoning’’ should 
be to put land to use or uses to which 
it is best adapted, and result will nor- 
mally be to increase values.—Forde v. 
City of Miami Beach, 1 So.2d 642. 

A zoning plan should be sufficiently 
stable to protect those who comply with 
the law, but it should be susceptible to 
change, so that it can be altered to meet 
changing conditions not adequately rec- 
ognized or not possible to foresee when 
ordinance was adopted.—Fordé vy. City 
of Miami Beach, 1 So.2d 642. 


Restrictions on private property must 
be kept within limits of necessity for 
public welfare or zoning ordinance will 
be recognized as an “unlawful taking.” 
oe vy. City of Miami Beach, 1 So.2d 

42. 


When property restricted to defined 
use by zoning ordinance changes its 
physical character from natural causes 
to extent that it is no longer adaptable 
to use it is zoned for, it becomes duty 
of zoning board to relax its restrictions 
to prevent “confiscation” just as much 
so as in case where regulation was in- 
valid in first instance.—Forde v. City 
of Miami Beach, 1 So.2d 642. 

The mere opinion or belief that pros- 
pective demand would develop for prop- 
erty for private estate purposes in not 
distant future, as weighed against con- 
crete fact that it was unfit as it stood 
for purpose to which it was restricted, 
could not indefinitely serve as basis for 
continuation of zoning restriction, and 
was not sufficient to overcome owner’s 
inherent right to appropriate locus to 
presently beneficial use he proposed.— 
pine vy. City of Miami Beach, 1 So.2d 


Fla. A zoning ordinance of Town of 


. 4076 


Palm Beach restricting use of proper- 
ty in certain zone to residential pur- 
poses was arbitrary and unenforceable 
as applied to property of an owner who 
had purchased property after agree- 
ment of town officials to remove zoning 
restrictions and issue a permit to build 
a hotel, where it appeared that owner 
was required to pay an ad valorem tax 
annually on property in sum of $1,- 
600 on an assessed valuation of $50,000, 
that area surrounding locus was busi- 
ness property, and that property was 
unusable for residential purposes.— 
Ehinger v. State ex rel. Gottesman, 2 
So.2d 357. : 

Fla. In determining the validity of 
city zoning ordinance, the facts pecu- 
liar to the particular case must govern, 
and the court will not substitute its 
judgment for that of city’s legislative 
body.—City of Miami Beach vy. Ocean & 
Inland Co., 3 So.2d 364. 

Ill. Under the police power, cities 
and villages have the right to adopt 
zoning ordinances imposing reasonable 
restraints upon the use of private prop- 
erty.—Village of La Grange y. Leitch, 
35 N.E.2d 346, 377 Ill. 99 

A zoning ordinance which restricts 
the property rights of individuals with- 
out having any direct substantial rela- 
tionship to the promotion of public 
health, safety, morals or welfare is in- 
valid.—Village of La Grange v. Leitch, 
35 N.BH.2d 346, 377 Ill. 99. 

A zoning ordinance restricting use of 
lots to “residence” purposes as applied 
to trailer placed upon corner lot by 
owner for purpose of using trailer as 
temporary office to sell lots had no re- 
lation to the betterment of health, safe- 
ty or welfare of the public and could 
not be enforced against trailer owner, 
since restrictions contained in the or- 
dinance were directed at the permanent 
use to which lots in zone were to be 
devoted and not to temporary use.—Vil- 
lage of La Grange y. Leitch, 35 N.H.2d 
346, 377 Ill. 99. 


Ill.App. The enactment of a zoning 
ordinance by municipality is within the 
scope of its “police power” as promot- 
ing public health, safety, morals and 
general welfare. Smith-Hurd Stats. ec. 
24, § 66.—Merrill vy. City of Wheaton, 
35 N.E.2d 807, 311 Ill.App. 301. 

The adoption of zoning ordinance 
which is optional does not take the 
ordinance out of police power of munic- 
ipality. Smith-Hurd Stats. ¢. 24, § 66. 
—Merrill v. City of Wheaton, 35 N.B.2d 
807, 311 Ill.App. 301. 

La. The constitutional amendment 
authorizing city of New Orleans to cre- 
ate a commission for purpose of pre- 
serving buildings in Vieux Carre sec- 
tion of city was intended to delegate 
to city acting through a commission 
complete authority with respect to 
preservation of architecture and histor- 
ic value of buildings situated in Vieux 
Carre section, and power conferred is 
sufficient to include all reasonable regu- 
lations by city respecting changes to 
be made to outside of any building 
which fronts on public street in desig- 
nated area. Const.1921, art. 7, § 10; 
art. 14, § 22A, added in 1936.—City of 
New Orleans v. Impastato, 3 So.2d 559. 
198 La. 206. 


Md. Where a hearing was duly held 
on zoning ordinance and all interested 
parties were present and were given an 
opportunity to present their views and 
an adjournment was taken with the un- 
derstanding that it would be reconvened 
after notice to the protestants, notice to 
counsel for protestants on December 18, 
that a hearing would be held on De- 
cember 20, was sufficient under the 
statute. Code 1939, art. 66B, §§ 1-9.— 
Chayt v. Maryland Jockey Club of Bal- 
timore City, 18 A.2d 856. 

Where other properties for the most 
part were classified as a residential use 
district but property of jockey club was 
subject to a nonconforming use, subse- 
quent ordinance classifying jockey 
club’s property as a first commercial 
use was not subject to the objection of 
“spot zoning”, since effect of noncon- 
forming use was the same as if jockey 
club’s property had been originally 
classified as a first commercial use 
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district.—Chayt v. Maryland Jockey 
Club of Baltimore City, 18 A.2d 856. 

Where section of Baltimore City Char- 
ter providing that amendments to zon- 
ing ordinance introduced into city coun- 
cil be referred to city planning com- 
mission for a report and recommenda- 
tion did not become effective until June 
2, and amendatory zoning ordinance 
was originally introduced on May 31, 
before the effective date of charter sec- 
tion, the amendatory ordinance was 
not invalid because it was not referred 
to the city planning commission, where 
charter section showed no intention that 
it should operate retrospectively. 
Const. art. 114, § 5.—Chayt v. Maryland 
gockey Club of Baltimore City, 18 A.2d 
856. 

Amendatory zoning ordinance placing 
nearby properties in a lower classifica- 
tion and to that extent freeing such 
property from the burden of the origi- 
nal ordinance deprived owners of other 
property of no legal rights, since 
amendatory ordinance took nothing 
from them that they had a right to 
insist upon.—Chayt v. Marylaud Jockey 
Club of Baltimore City, 18 A.2d 856. 

The mayor and council of Baltimore 
had the power to change, modify and 
correct any injustices found to exist 
under original zoning ordinance.—Chayt 
vy. Maryland Jockey Club of Baltimore 
City, 18 A.2d 856. 

Md. Where zoning ordinance re- 
stricted residential buildings in a cer- 
tain district to height of 40 feet with 
two side yards of 10 feet each or one 
of 15 feet, a rear yard of not less than 
26 feet, and a front yard of at least 
26 feet on a 60-foot street, or 37% feet 
on a 32-foot street, and required that 
building should occupy not more than 
30 per cent. of its lot area if on an in- 
side lot or 40 per cent. if on a corner 
lot, with each house having no more 
than its proportion of 16 families per 
acre, group of apartment buildings 
owned and maintained by a single own- 
er as a unit and constructed so as to 
resemble connected row of houses with- 
out side yards except at ends of row 
were considered as one building instead 
of separate apartment houses _ into 
which unit could be broken up and did 
not violate restriction.—Akers v. May- 
or and City Council of Baltimore, 20 
A.2d 181. 

Under zoning ordinance restricting 
certain area for residential purposes 
and prescribing what part of each lot 
should be devoted to “yard” which 
was defined ag “the clear unoccupied 
space on the same lot with a building 
required by the provisions of this ordi- 
nance”, there was nothing to prevent 
use of yards for parking spaces for 
automobiles since the restriction was 
not intended to eliminate a use of yard 
space temporarily.—Akers v. Mayor and 
City Council of Baltimore, 20 A.2d 181. 


Mass. The legislature in delegating 
the power to create zoning districts to 
legislative branch of city government, 
could determine extent of power grant- 
ed and prescribe terms and conditions 
under which it could be exercised, and 
action taken beyond authority con- 
ferred or not in compliance with terms 
and conditions governing its exercise 
would be invalid. Const. Amend. art. 
60.—Leahy v. Inspector of Buildings 
of City of New Bedford, 31 N.H.2d 436. 
308 Mass. 128. 

The authority of city to establish 
and maintain zoning districts is meas- 
ured by statutory provisions by which 
it was conferred and the city’s power 
is not unlimited. G.L.(Ter.Ed.) c. 40, 
§§ 25-30B, as amended by St.1933, e¢. 
POO mst 9S) 1G. e Soon bal IOS, (es LSSis 
Const. Amend. art. 60.—Leahy v. In- 
spector of Buildings of City of New 
Bedford, 31 N.E.2d 436, 308 Mass. 128. 

Validity of amendment to zoning or- 
dinance must be tested by the terms 
of the enabling statute. G.L.(Ter.[Ed.) 
c. 40, § 25, as amended by St.1933, ec. 
269, § 1.—Leahy v. Inspector of Build- 
ings of City of New Bedford, 31 N.E. 
2d 436, 308 Mass. 128. 

The establishment of zoning districts 
is based upon physical characteristics 
of substantial areas and their suita- 
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§§ 25-30B, as amended by 

St.1933, c. 269, St.1935, c. 388, St.1938, 
ce. 183; Const. Amend. art. 60.—Leahy 
v. Inspector of Buildings of City of 
at Bedford, 31 N.H.2d 436, 308 Mass. 
A city council is empowered to 
amend a zoning ordinance when the 
character and use of the district or 
surrounding territory have become so 
changed since the original ordinance 
was enacted that the public health, 
morals, safety and welfare would be 
promoted if change were made in the 
boundaries or in the regulations pre- 
scribed for certain districts. G.L.(Ter. 
Ed.) ec. 40, §§ 25-30B, as amended by 


St.1933, ¢. 269, St.1985, ec. 388, St. 
1938, c. 183; Const. Amend. art. 60.— 
Leahy y. Inspector of Buildings of 


City of New Bedford, 31 N.H.2d 436. 
308 Mass, 128. 

In order for a city to affect existing 
zoning regulations, the statutory re- 
quirements for modification of the reg- 
ulations must be complied with. G.L. 
(Ter.Ed.) ec. 40, § 27, as amended by 
St.1933, ¢c. 269, § 1.—Leahy v. Inspec- 
tor of Buildings of City of New Bed- 
ford, 31 N.E.2d 436, 308 Mass. 128. 


Mass. Mere economic gain to owner 
of a comparatively small area of land 
in a city is not sufficient cause to in- 
voke an exercise of city’s power to 
amend zoning ordinance, for benefit of 
such owner. G.L.(Ter.Ed.) c¢. 40, §§ 
25-30B, as amended by St.1933, ¢. 269, 
St.1935, c. 388, St.1938, ¢. 133; Const. 
Amend. art. 60.—Leahy v. Inspector of 
Buildings of City of New Bedford, 31 
N.E.2d 436, 308 Mass. 128. 

Where the effect of amendment to 
zoning ordinance of the City of New 
Bedford was to single out one lot lo- 
cated within residential district and 
impose restrictions upon the lot less 
onerous than those imposed upon sur- 
rounding lots, so as to permit construc- 
tion of a store on the lot, the amend- 
ment was unauthorized and could not 
be sustained. G.L.(Ter.Ed.) ¢. 40, §§ 
25, 27, as amended by St.1933, c. 269, 
§ 1.—Leahy v. Inspector of Buildings 
of City of New Bedford, 31 N.H.2d 436. 
308 Mass. 128. 

Mich. A zoning ordinance must be 
reasonable, and its reasonableness be- 
comes the test of its legality.— Moreland 
a Armstrong, 297 N.W. 60, 297 Mich. 


Mere depreciation in value of prop- 
erty by placing it within certain zon- 
ing classifications is insufficient to es- 
tablish that classification is unreason- 
able.—Moreland y. Armstrong, 297 N.W. 
60, 297 Mich. 32. 

In determining whether zoning classi- 
fication is reasonable, each case must he 
determined upon its own facts.—More- 
land v. Armstrong, 297 N.W. 60, 297 
Mich. 32. 


Mich. “Structural alterations” per- 
mitted by provision of zoning ordinance 
permitting continuation of nonconform- 
ing use of an existing building and ex- 
tension thereof throughout the build- 
ing provided no structural alterations 
are made therein, are limited to those 
made in existing buildings, the word 
“alteration” meaning a change in that 
which already exists, and provision 
does not permit erection of new non- 
conforming buildings or additions to 
existing nonconforming  buildings.— 
Cole v. City of Battle Creek, 298 N.W. 
466, 298 Mich. 98. 

The proper test in determining 
whether proposed changes in building 
used for a nonconforming use consti- 
tutes “structural alterations’, within 
provision of zoning ordinance permit- 
ting continuation of nonconforming use 
of an existing building and extension 
thereof throughout building, provided 
no structural alterations are made 
therein, is whether an existing noncon- 
forming use is extended and life of ex- 
isting nonconforming building pro- 
longed, and not whether there is an in- 
crease or decrease in amount of square 
feet used for nonconforming use.—Cole 
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v. City of Battle Creek, 298 N.W. 466, 
298 Mich. 98. 

The granting of permission for con- 
tinuation of a nonconforming use in 
zoning ordinance is designed to avoid 
imposition of hardship upon owner of 
property, but limitations upon such use 
contemplate gradual _ elimination of 
nonconforming use.—Cole vy. City of 
le Creek, 298 N.W. 466, 298 Mich. 


Where plaintiff was permitted under 
zoning ordinance to use his property in 
a residence district for conducting a 
greenhouse as a nonconforming use, 
plaintiff’; proposal to tear down some 
of buildings and build two new wings 
on one building contemplated ‘“‘struc- 
tural alterations’, prohibited by ordi- 
nance, notwithstanding that proposed 
changes would decrease amount of 
square feet used for nonconforming use. 
—Cole y. City of Battle Creek, 298 N. 
W. 466, 298 Mich, 98. 


Mo.App. Where general zoning ordi- 
nance of city of Richmond Heights, 
which authorized dwellings for “one 
family only’? in district where relator 
sought to build five duplex dwellings, 
provided that proposed changes should 
first be submitted to City Planning 
Commission or a special committee ap- 
pointed by mayor and council for such 
purpose for recommendation and report, 
and that not less than 30 days’ notice 
of such proposed changes should be 
published, and a hearing granted to any 
person interested, an ordinance, which 
purported to allow two-family dwell- 
ings in such district, which was enacted 
without reference to or recommendation 
or report from City Planning Commis- 
sion or any committee with like duties, 
was invalid.—State ex rel, Luechtefeld 
v. Arnold, 149 S.W.2d 384, transferred 
144 S.W.2d 60. 

The Enabling Act of 1925 providing 
fer building zones in certain cities and 
Provisions in general zoning ordinance 
of city of Richmond Heights as to man- 
ner in which amendments could be 
made were a limitation on legislative 
authority of city council to enact ordi- 
nances effecting changes in the regula- 
tions, restrictions, and boundaries of 
zoning districts. Mo.St.Ann. § 7259 et 
seq., p. 5855 et seq.—State ex rel. 
Luechtefeld v. Arnold, 149 S.W.2d 384, 
transferred 144 S.W.2d 60. 

The Enabling Act of 1925 providing 
for building zones or districts in cer- 
tain cities, which provides that any 
city coming under its terms which has 
adopted an ordinance for purposes cov- 
ered by the act, that such ordinance 
should be deemed to have been adopted 
under provisions of the act, and remain 
in effect, unless inconsistent with the 
act, contemplates the same careful, seri- 
ous, and intelligent consideration of an 
amendment to a zoning ordinance as is 
required in the preparation and enact- 
ment of an original zoning ordinance. 
Mo.St.Ann. § 7259 et seq., p. 5855 et 
seq.—State ex rel. Luechtefeld v. Arnold, 
rh S.W.2d 384, transferred 144 S.W.2d 


An ordinance, enacted for purpose of 
eliminating an ordinance purporting to 
amend general zoning ordinance of city 
of Richmond Heights, which was in- 
valid for failure to comply with provi- 
sion of general zoning ordinance re- 
garding submitting proposed changes to 
City Planning Commission or special 
committee appointed by mayor and 
council, was not required to be submit- 
ted to City Planning Commission or a 
special committee.—State ex rel. Luech- 
tefeld v. Arnold, 149 S.W.2d 384, trans- 
ferred 144 S.W.2d 60. 

Relator could not complain that ordi- 
nance, enacted for purpose of eliminat- 
ing an invalid ordinance purporting to 
amend general zoning ordinance of city 
of Richmond Heights, was invalid for 
want of a published notice and a hear- 
ing, notwithstanding that notice given 
was less than 30 days required by gen- 
eral zoning ordinance, where relator 
had opportunity to be heard and made 
no objection to shortness of the notice. 
—State ex rel. Luechtefeld y. Arnold, 
149 S.W.2d 384, transferred 144 S.W.2d 
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That city officers might have wrong- 
fully issued permit to another to erect 
a duplex dwelling in a district which 
authorized dwellings for “one family 
only” could not have effect of invalidat- 
ing zoning ordinance, and could have no 
bearing on relator’s right to permits 
to build five duplex dwellings in dis- 
trict._State ex rel. Luechtefeld v. Ar- 
nold, 149 S.W.2d 384, transferred 144 
S.W.2d 60. ; 

Where original zoning ordinance of 
city of Richmond Heights properly came 
within purview of general welfare clause 
of statute as a measure for promotion 
of health, safety, morals, or the general 
welfare of the community, an ordinance, 
enacted for purpose of eliminating an 
invalid ordinance purporting to amend 
original zoning ordinance, would come 
under same beneficent purposes. Mo.St. 
Ann. § 7259, p. 5855.—State ex rel. 
Luechtefeld v. Arnold, 149 S.W.2d 384, 
transferred 144 S.W.2d 60. 

Mo.App. Zoning regulations, though 
operating locally, are referable to “po- 
lice power’ of state, and restriction of 
use of land and buildings in certain 
districts of city to residential purposes 
has its sanction in the fact that, in 
judgment of city’s legislative body, 
such restriction is designed to promote 
public health and safety and general 
welfare of the community.—State ex 


rel. Kaegel v. Holekamp, 151 S.W.2d, 
685 


“Tome occupation”, within zoning or- 
dinance of city of Webster Groves per- 
mitting home occupation in the SB 
two-family district of city, refers to an 
occupation customarily incident to use 
‘of premises as a dwelling place, and 
not one in which use of premises as @ 
dwelling place is largely incidental to 
occupation carried on.—State ex rel. 
Kaegel v. Holekamp, 151 S.W.2d 685. 

The use of premises located in a “B” 
two-family district of city of Webster 
Groves as a residence and for giving 
dancing instructions to large numbers 
of persons who attended regular class- 
es was not authorized as a “home oc- 
ecupation”, under zoning ordinance per- 
mitting home occupation in “B” two- 
family district of city.—State ex rel. 
Kaegel v. Holekamp, 151 S.W.2d 685. 

The use of premises located in “B” 
two-family district of city of Webster 
Groves as a residence and for giving 
dancing instructions to large numbers 
of persons who attended regular classes 
was not authorized under provision of 
zoning ordinance permitting mainte- 
nance in a “B” two-family district of 
city of office of a physician, surgeon, 
dentist, musician, or artist, using 
building as his place of residence, on 
ground that dancing instructor was an 
“artist? within meaning of ordinance.— 
State ex rel. Kaegel v. Holekamp, 151 
S.W.2d 685. 

Under rule of ‘“‘ejusdem generis”, gen- 
eral term “educational institutions’, as 
used in provision of zoning ordinance 
of city of Webster Groves, permitting 
use of lands or buildings located in a 
“BRB” two-family district of city for col- 
leges and educational institutions, must 
be taken as referable to institutions 
which are comparable in their organiza- 
tion and purpose to colleges.—State ex 
rel. Kaegel v. Holekamp, 151 S.W.2d 
685 


The provision, in zoning ordinance of 
city of Webster Groves, permitting use 
of lands or buildings located in a “B” 
two-family district of city for colleges 
and “educational institutions’, contem- 

lates schools in usual sense, that is, 
nstitutions of learning which exist in- 
dependently as such, and have a defi- 
nite curriculum or course of study, and 
are designed to serve as the medium for 
imparting to students who attend them 
a knowledge of those things broadly 
covered within field of education.—State 
ex rel. Kaegel v. Holekamp, 151 S.W.2d 

685. 
; The use of premises located in a “B” 
two-family district of city of Webster 
Groves as a dancing school was not au- 
thorized under provision of zoning or- 
dinance permitting use of lands or 
buildings located in a “B” two-family 
district of city for colleges and _ednea- 
tional institutions, on ground that 
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dancing school was an “educational in- 
stitution”’,—State ex rel. Kaegel v. 
Holekamp, 151 S.W.2d 685. _ ‘ 

N.J. A use of realty, violative of 
prior zoning ordinance, was not ren- 
dered valid by enactment of subsequent 
ordinance, containing repealer of prior 
ordinance and exempting pre-existing 
nonconforming uses, defined as any use 
not complying with subsequent ordi- 
nance and which was not in violation of 
any prior ordinance in effect at time of 
enactment of subsequent ordinance, 
since purpose of subsequent ordinance 
relating to nonconforming uses was to 
continue use restrictions embodied in 
prior ordinance unless expressly ex- 
cluded from or modified by subsequent 
ordinance.—Berry vy. Recorder’s Office 
of Town of West Orange, 15 A.2d 758, 
125 N.J.L. 273, affirming Berry v. Re- 
corder’s Court of Town of West 
Orange, 11 A.2d 743, 124 N.J.L. 385. 

The legislative body of a munici- 
pality had power, in the enactment of 
a zoning ordinance, to continue the 
valid limitations of a pre-existing zon- 
ing ordinance.—Berry v. Recorder’s 
Office of Town of West Orange, 15 A.2d 
758, 125 N.J.L. 273, affirming Berry v. 
Recorder’s Court of Town of West 
Orange, 11 A.2d 743, 124 N.J.L. 385. 

It is to be presumed, in the absence 
of a revealed contrary intention, that 
purpose of enactment of a zoning or- 
dinance, containing a repealer of a 
prior zoning ordinance, was to sub- 
stitute the new provisions for the old 
with no interruption of continuity, and 
thus to continue the old provisions as 
modified by the new provisions of zon- 
ae ordinance.—Berry v. Recorder’s 
Office of Town of West Orange, 15 A. 
2d 758, 125 N.J.L. 273, affirming Ber- 
ry v. Recorder’s Court of Town of 
ee Orange, 11 A.2d 748, 124 N.J.L. 


Where a zoning ordinance wag en- 
acted, which contained a repealer of a 
prior zoning ordinance, the repealer 
ecame effective simultaneously with 
the approval of the new ordinance.— 
Berry v. Recorder’s Office of Town of 
West Orange, 15 A.2d 758, 125 N.J.L. 
273, affirming Berry v. Recorder’s 
Court of Town of West Orange, 11 A. 
2d 743, 124 N.J.L.' 385. 


N.J. Ordinance of town of West 
New York, restricting in area described 
therein the erection of apartment hous- 
es over 2% stories high and designed 
and used for more than three families, 
was void in so far as it prohibited 
building of 5-story apartment house 
containing 71 apartments on prosecu- 
tor’s property, where it appeared that 
proposed use was suitable to district 
involved, and that such use would not 
tend to any injury, inconvenience, or 
annoyance to community or any indi- 
vidual. N.J.S.A. 40:55-30 to 40:55-52; 
40 :55-32.—Hastern Boulevard Corpora- 
tion v. Willaredt, 17 A.2d 173, 125 N. 
J.L. 511, affirming 14 A.2d 537, 125 N. 
J.L. 178. 


N.J. An ordinance under the zon- 
ing act must bear a reasonable relation 
to powers conferred by the act. N.J.S. 
A. 40:55-30.—Brookdale Homes _ vy. 
Johnson, 19 A.2d 868, 126 N.J.L. 516, 
afirming 10 A.2d 477, 123 N.J.L. 602. 

Although Legislature, under the zon- 
ing act, has given municipalities the 
right to pass ordinances to regulate 
and restrict the height, number of sto- 
ries, and sizes of buildings, such or- 
dinances, to be valid, must bear a sub- 
stantial relation to and be designed to 
promote the public health, safety, mor- 
als, and general welfare, N.J.S.A. 
40:55-30.—Brookdale Homes v. John- 
son, 19 A.2d 868, 126 N.J.L. 516, af- 
firming 10 A.2d 477, 123 N.J.L. 602. 

The mere power of a municipality to 
enact a zoning ordinance prescribing 
heights of buildings does not carry 
with it the right to arbitrarily deprive 
a person of legitimate use of his prop- 
erty. N.J.S.A. 40 :55-30.—Brookdale 
Homes y, Johnson, 19 A.2d 868, 126 N. 
J.L. 516, affirming 10 A.2d 477, 123 N. 


J.L. 602 
An ordinance providing that no 
building should be erected with its 


roof ridge less than 26 feet above 


building foundation in a certain resi- 
dential zone did not promote public 
health, safety, and general welfare, and 
hence ordinance was invalid. N.J.S.A. 
40 :55-30.—Brookdale Homes v. John- 
son, 19 A.2d 868, 126 N.J.L. 516, af- 
firming 10 A.2d 477, 123 N.J.L. 602. 

An ordinance providing that no 
building should be erected with its 
roof ridge less than 26 feet above 
building foundation in a certain resi- 
dential zone could not be justified on 
theory that presence of a building less 
than 26 feet in height caused a depre- 
ciation in value of surrounding prop- 
erty when such surrounding property 
was at least 26 feet in height and that, 
therefore, ordinance was valid exercise 
of police power under zoning act. ade 
S.A. 40:55-30, 40 :55-32.— Brookdale 
Homes y. Johnson, 19 A.2d 868, 126 
N.J.L. 516, affirming 10 A.2d 477, 123 
N.J.L. 602. 

A-municipality, under the cloak of its 
zoning power, cannot provide that no 
house costing less than a certain sum 
shall be erected in a specified area, 
since such a regulation would not be 
made with a view of conserving value 
of property and encouraging most ap- 
propriate use of land throughout mu- 
nicipality. N.J.S.A. 40:55-32.—Brook- 
dale Homes v. Johnson, 19 A.2d 868, 
126 N.J.L. 516, affirming 10 A.2d 477, 
123. N. Jed 602% 

N.Y. The police power may be in- 
voked by states and municipalities as 
basis for imposing reasonable restric- 
tions through zoning ordinances and 
regulations uniformly applicable within 
a given area affecting uses to which 
private property located within that 
area may be put, but its exercise finds 
justification only in promotion of pub- 
lic health, public safety, public wel- 
fare and good order, to the end that 
public convenience and general pros- 
perity may be attained—440 Wast 
102nd_ Street Corporation v. Murdock, 
34 N.E.2d 329, 285 N.Y. 298, reversing 
23 N.Y.S.2d 347, 260 App.Diy. 604. 

Zoning laws in case of necessity are 
properly within exercise of police pow- 
er, but whole and each and every part 
must be given _a strict construction, 
since they are in derogation of com- 
mon-law rights.—440 East 102nd Street 
Corporation v. Murdock, 34 N.E.2d 329 
285 N.Y. 298, reversing 23° N.Y.S.2d 
347, 260 App.Div. 604. 

The provisions of amended building 
zone resolution could not be extended 
by implication—440 East 102nd Street 
Corporation v. Murdock, 34 N.E.2d 329 
285 N.Y. 298, reversing 23 N.Y.S.2d 
347, 260 App.Div. 604. 


Owner of property in unrestri 
district for which no regulations rea 
strictions were provided had strict le- 
gal right to continue nonconforming 
uses existing at effective date of 
amendment to amended building zone 
Yesolution in 1934.—440 Bast 102nda 
Street Corporation vy. Murdock, 34 N.Q. 
2d 329, 285 N.Y. 298, reversing 23 N 
¥.S.2d 347, 260 App.Div. 604. ; 

A building is ‘enlarged, extended 
reconstructed or structurally altered” 
within prohibition of zoning’ resolution 
relating to nonconforming uses only 
where there is a change or substitution 
in a substantial particular in the gtruc- 
ture of the building itself or in one of 
its parts or by the addition of another 
structure to it so that there is an ef- 
fective conversion of an existing build- 
ing into a different structure.—440 Bast 
102nd_ Street Corporation vy. Murdock 
34 N.E.2d 329, 285 N.Y. 298, revers- 
ing 23 N.Y.S.2d 347, 260 App.Div. 604 

The courts must extend great and 
often controlling weight to construc- 
tion which those administering building 
zone resolution have uniformly given 
to it throughout its history of ‘more 
than 24 years.—440 Hast 102nd Street 
Corporation v. Murdock, 34 N.E.2d 329 
285 N.Y. 298, reversing 23 N.Y.S.2d 
347, 260 App.Div. 604. 

Old nonconforming uses could not be 
“abandoned” by owner through the 
taking of a part of premises by city or 
demolition of buildings thereon, or by 
injury to, and subsequent demolition 
of, another building on account of fire, 
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since neither occurred through volun- 
tary act of owner.—440 Hast 102nd 
Street Corporation v. Murdock, 34 N.E. 
2d 329, 285 N.Y. 298, reversing 23 N. 
Y.S.2d 347, 260 App.Div. 604. 

N.Y.App.Div. The resolution of City 
Planning Commission restricting use of 
property in a specified area to single 
family dwelling did not constitute a 
“regulation of the density of popula- 
tion,” though it might tend indirectly 
to have such effect, but was a proper 
exercise of authority delegated to com- 
mission by New York City Charter. 
Gen.City Law, § 20, subds. 23, 24; New 
York City Charter 1936, §§ 70, 200.— 
Hall v. Leonard, 23 N.Y.S.2d 360, 260 
App.Diy. 591, reversing 21 N.Y.S.2d 43, 
174 Mise. 454. . 

N.Y.App.Div. Under statute giving 
city power to regulate and limit the 
height and bulk of buildings and to 
regulate and determine the area of 
yards, courts and other open spaces, 
tity had no authority to enact an ordi- 
nance restricting the number of fami- 
lies that might lawfully be housed on 
an acre of ground or a fractional part 
thereof. General City Law, § 20, subds. 
24, 25.—City of Albany v. Anthony, 28 
N.Y.S.2d 963, 262 App.Div. 401, revers- 
ing 21 N.Y.S.2d 258, 174 Mise. 470. | 

Zoning laws which curtail and limit 
use of real property must be given a 
strict construction, since they are in 
derogation of common-law rights and 
the provisions thereof may not be ex- 
tended by implication. General City 
Law, § 20, subds. 24, 25.—City of Al- 
bany y. Anthony, 28 N.Y.S.2d 963, 262 
App.Div. 401, reversing 21 N.Y.S.2d 
258, 174 Misc. 470. 

Under statute giving city power to 
regulate and limit the height and bulk 
of buildings and to regulate and: deter- 
mine the area of yards, courts and oth- 
er open spaces, ordinance restricting 
number of families that might lawful- 
ly be housed on an acre of ground or a 
fractional part thereof was void, not- 
withstanding after the adoption of the 
ordinance the statute was amended so 
as to authorize city to regulate density 
of population in any given area. Gen- 
eral City Law, § 20, subds. 24, 25.— 
City of Albany v. Anthony, 28 N.Y.S.2d 
963, 262 App.Div. 401, reversing 21 
N.Y.S.2d 258, 174 Mise. 470. 


N.¥.Sup. The statute empowering 
every city to regulate the density of 
population in any given area confers 
a broad and unrestricted power on each 
eity to regulate such density in the 
reasonable exercise of its legislative 
power, and a method which is not arbi- 
trary or discriminatory and unreason- 
able conforms with the statute. Gen- 
eral City Law, § 20, subd. 24.—City of 
Albany v. Anthony, 21 N.Y.S.2d 258, 
174 Misc. 470. 


The statutory provision that regula- 
tions enacted under city’s power to 
regulate the density of population in 
any given area shall be designed to se- 
cure safety from fire and other dangers 
and to promote the public health and 
welfare forcibly demonstrates the legis- 
lative intent to confer a broad police 
power on every city in the enactment 
of such regulations and to allow the 
adoption of any method that will attain 
those ends in the legislative discretion 
and wisdom of each city. General City 
Law, § 20, subd. 24.—City of Albany v. 
Anthony, 21 N.Y.S.2d 258, 174 Misc. 
470. 
An ordinance of the city of Albany, 
stating that the area of no plot shall 
be deemed to extend more than 100 feet 
back from its street front, is a valid 
regulation under statute of the density 
of population in a given area and is not 
unreasonable as applied to plots 50 feet 
in width and frontage and consisting 
of 5,000 square feet which is an insuf- 
ficient area under ordinance to house 
five families. General City Law, § 20, 
subd. 24.—City of Albany v. Anthony, 
921 N.Y.S.2d 258, 174 Mise. 470. 

An ordinance of the city of Albany, 
stating that the area of no plot shall 
be deemed to extend more than 100 feet 
back from its street front, if other- 
wise valid as a police regulation, is not 
invalid as applied to a particular prop- 
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erty owner on ground that it limits the 
use of his property and might depreci- 
ate its value, since general welfare of 
the public is superior in importance to 
the pecuniary profits of the individual. 
General City Law, § 20, subd. 24.—City 
of Albany v. Anthony, 21 N.Y.S.2d 258, 
174 Mise. 470. 

N.Y.Sup. An ordinance of the city 
of Albany, stating that the area of no 
plot shall be deemed to extend more 
than 100 feet back from its street 
front, is a valid regulation under stat- 
ute of the density of population in a 
given area and is not unreasonable as 
applied to plots 50 feet in width and 
frontage and consisting of 5,000 square 
feet which is an insufficient area under 
ordinance to house five families, Gen- 
eral City Law, § 20, subd. 24.—City of 
Albany v. Anthony, 21 N.Y.S.2d 258, 
174 Mise. 470. 

N.Y.Sup. Use of real property should 
be held immune from prohibiting zon- 
ing regulations enacted after’ the use 
has been indulged in, and _ property 
owners should be able to rely in the 
use of their holdings on the zoning 
regulations as they read when a par- 
ticular use is undertaken.—Boardwalk 
& Seashore Corporation v. Murdock, 22 
N.Y.S.2d 611, 175 Mise. 208. 


N.Y.Sup. All zoning legislation of a 
municipality is in derogation of com- 
mon-law rights, to the use of proper- 
ty. General City Law, § 20, subd. 25. 
—City of Little Falls v. Fisk, 24 N.Y. 
S.2d 460. 

In passing on a zoning regulation of 
a city, the test to be applied is wheth- 
er the zoning regulation tends to pro- 
mote the public health, safety, and 
general welfare. General City Law, § 
20, subd. 25.—City of Little Falls v. 
Fisk, 24 N.Y.S.2d 460. 

Zoning ordinances must be designed 
to promote the public health, safety 
and general welfare and shall be made 
with reasonable consideration as to the 
character of the district, its peculiar 
suitability for particular uses, the con- 
servation of property values, and the 
direction of building development, and 
all those elements must be applied by 
the municipal Legislature in accord 
with a well-considered plan.—City of 
Little Falls v. Fisk, 24 N.Y.S.2d 460. 

N.Y.Sup. Aesthetic considerations 
and the desire to maintain the quietude 
and rural character of a community 
as well as the preservation of public 
health, safety, and morals are proper 
motives for the enactment of a zoning 
ordinance.—Hlbert v. Village of North 
Hills, 28 N.Y.8.2d 317, reversed 28 N. 
Y.8.2d 172, 262 App.Div. 856, reargu- 
ment denied 29 N.Y.S.2d 152, 262 App. 
Div. 872 

N.Y.Sup. A zoning ordinance amend- 
ment which removed property of par- 
ticular owner from business zone and 
placed it in residence zone but which 
left premises across the way zoned for 
business, when considered in connection 
with other circumstances, invaded prop- 
erty rights of the particular owner.— 
Evanns y. Gunn, 29 N.Y.S.2d 868, 177 
Misc. 85, affirmed 29 N.Y.S.2d 150, 262 
App.Div. 865. 

N.Y.Sp.Sess. A zoning ordinance, be- 
ing an exercise of “police power’, 
must be strictly construed.—People v. 
Daly, 28 N.Y.S.2d 603. | 

The primary purpose of a residence 
district created by zoning ordinance is 
safe, healthful and comfortable family 
life, rather than the development of 
commercial instincts and the pursuit of 
pecuniary profits——People v. Daly, 28 
N.Y.S.2d 603. 

_The basic test of a zoning ordinance 
is whether ordinance promotes the pub- 
lic health, safety and general welfare.— 
People v. Daly, 28 N.Y.S.2d 603. 

Ohio. A municipal council acting 
under the statutes providing the gen- 
eral laws for the zoning of municipal- 
ities, cannot amend or change the 
number, shape, area, or regulation of 
or within any zoning district without 
following the procedure in the statute 
providing the requisite steps for the 
enactment of zoning ordinance. Const. 
art. 1, § 19; art. 18, § 3; Gen.Code, 
§§ 4366-7 to 4366-11.—State ex rel. 
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Fairmount Center Co. vy. Arnold, 34 N. 
E.2d 777, 188 Ohio St. 259. 

Ohio App. The proper and _  neces- 
Sary procedure for rezoning land in 
a@ municipal corporation is by or- 
dinance passed by the legislative body 
of the municipal government.—W. B. 
Gibson Co. v. Warren Metropolitan 
Housing Authority, 29 N.H.2d 236, 65 
Ohio App. 84, 

Ohio App. A municipal building code 
establishing allowable stresses, and 
specifying sizes of studs and joists 
necessary to obtain such stresses in 
the conventional type of dwelling hous- 
es, and requiring the specifications to 
provide therefor before permit is issued 
by building inspector to the builder. 
but also allowing inspector to grant 
permit for new types of construction 
which provide the required safety by 
use of different sizes of studs and joists 
or other devices, is not unreasonable 
or arbitrary.—State ex rel. Snyder v. 
Yoter, 30 N.H.2d 558, 65 Ohio App. 492. 

Ohio App. Ordinances passed under 
police powers granted cities by consti- 
tution or by virtue of statute, such as 
zoning ordinances, must be _ given 
broad interpretation to effectuate pur- 
pose of their passage, in absence of 
clear violation of federal or state con- 
stitution, and court cannot limit such 
powers for fear of violating constitu- 
tional rights which do not in fact ex- 
ist. Gen.Code, § 4366-8; Const. art. 
18, § 3.—Francisco v. City of Colum- 
bus, 31 N.H.2d 236, rehearing denied 
31 N.E.2d 243, appeal dismissed 18 N. 
H.2d 404, 134 Ohio St. 526. 

The court is not required to read in- 
to city zoning ordinance, providing 
that nonconforming use existing on 
date of passage thereof may be contin- 
1 abandonment of such use, 
the restriction, “with the intention to 
abandon”, or similar intention preclud- 
ing possible return, as modifying word 
“abandonment”.—Francisco y. City of 
Columbus, 31 N.E.2d 236, rehearing 
denied 31 N.E.2d 2438, appeal dis- 
ere 18 N.H.2d 404, 134 Ohio St. 


A city, given right by constitution to 
zone property in interest of public 
health, safety, convenience, comfort 
and general- welfare, may attach con- 
ditions ameliorating hardship arising 
on exercise of its rights and provide 
that property previously occupied for 
purposes conflicting with general view 
of community’s welfare when zoning 
ordinance is passed may continue to 
be occupied for nonconforming use. 
Const. art. 18, § 3.—Francisco v. City 
of Columbus, 31 N.E.2d 236, rehear- 
ing denied 31 N.H.2d 2438, appeal dis- 
ae 18 N.H.2d 404, 1384 Ohio St. 

The storage of finished products by 
manufacturer of automobile heaters in 
buildings of his original manufactur- 
ing plant, which constituted noncon- 
forming use in apartment house dis- 
trict under city zoning ordinance, aft- 
er removal of manufacturing equip- 
ment from such plant to new manu- 
facturing plant a mile and a half away 
was not “accessory use’, defined by 
such ordinance as subordinate use or 
building customarily incident to and 
located on same lot occupied by main 
use or building.—Francisco yv. City of 


Columbus, 31 N.W.2d 236, rehearing 
denied 31 N.E.2d 243, appeal dis- 
piste 18 N.W.2d 404, 134 Ohio St. 
Removal of manufacturing equip- 


ment by manufacturer of automobile 
heaters from his manufacturing plant, 
constituting nonconforming use in 
apartment house district under city 
zoning ordinance, to new manufactur- 
ing plant about a mile and a half 
away, constituted “abandonment” of 
such use within provision of ordinance 
that nonconforming use, existing on 
date of passage thereof, may be con- 
tinued until its abandonment by re- 
moval of equipment, though some 
equipment, which might have been 
used in new plant, was left in place 
in anticipation of possible emergency 
requiring use of old plant for manu- 
facturing purposes.—Francisco vy. City 
of Columbus, 31 N.H.2d 2386, rehear- 
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ing denied 31 N.E.2d 243, appeal dis- 
aie 18 N.H.2d 404, 134 Ohio St. 

OkL Under its “police power’ a city 
may regulate the building of new 
buildings or additions to existing 
buildings.—Magnolia Petroleum Co. v. 
City of Tonkawa, 114 P.2d 474. 

Pa.Super. An ordinance amending a 
zoning ordinance so as to change the 
designation of defendant’s corner prop- 
erty from class A commercial to class 
C commercial passed to enable defend- 
ant to maintain an illegal addition to 
the second story of his building in vio- 
lation of the zoning regulations re- 
specting airspaces to be left open for 
dwellings which defendant had previ- 
ously been ordered to remove by city 
authorities and by court action by own- 
ers of adjoining properties used solely 
for residence purposes, was void as dis- 
criminatory and unreasonable, and de- 
eree enjoining continuation of-work on 
such addition and requiring removal of 
part already constructed was proper. 
53 P.S. §§ 3822 et seq., 5191 et seq., 
6233.—De Blasiis y. Bartell, 18 A.2d 
478, 143 Pa.Super. 485. } 

The fact that an earlier zoning ordi- 
nance and the maps prepared thereun- 
der show single properties constituting 
commercial districts of one class which 
are surrounded by properties of a resi- 
dential class or of a different commer- 
cial class, which was done to preserve 
the status existing when the ordinance 
was passed, furnishes no ground for 
passage of an amendatory ordinance to 
- change a single property from a class 
A to a class © commerciat designation, 
where the property is surrounded by 
residential property, since this creates 
a discrimination in favor of owner of 
property obtaining the change 
against the other owners. 53 P.S. §§ 
$822 et seq., 5191 et seq., 6233.—De 
Blasiis v. Bartell, 18 A.2d 478, 143 Pa. 
Super. 485. 

The general rule is that an ordinance 
adopted under a zoning law must not 
be unreasonably discriminatory, and 
though city council has broad powers 
in this respect, it has no authority to 
place restrictions on one person’s prop- 
erty and arbitrarily and by mere favor 
remove such restrictions from anoth- 
er’s property, there being no reasonable 
ground or basis for the discrimination. 
53 P.S. §§ 3822 et seq., 3823.—De Bla- 
siis v. Bartell, 18 A.2d 478, 143 Pa. 
Super. 485. 


Pa.Com.Pl. The exclusion from resi- 
dential districts, by zoning ordinance, 
of buildings devoted to business and 
trade of every sort, including hotels 
and apartment houses, bears a rational 
relation to the health and safety of the 
community, and is not so clearly arbi- 
trary and unreasonable as to have no 
substantial relation to the public 
health, safety, morals and general wel- 
fare as not to be within the police 
power.—Appeal of Alloy Metal Wire 
Co., 29 Del. 488. 

Where a lawful business was estab- 
lished and actively conducted at the 
time a zoning ordinance went into 
effect, the owner has the right to con- 
tinue the business and to make such 
necessary additions to the existing 
structure as are needed to provide for 
its natural expansion and the accom- 
modations of increased trade, if such 
additions would not be detrimental to 
the public welfare, safety and health. 
—Appeal of Alloy Metal Wire Co., 29 
Del, 488, 

The power of municipalities to enact 
and enforce zoning regulations is not 
unlimited and cannot be imposed unless 
they bear a substantial relation to the 
public health, safety, morals or general 
welfare.—Appeal of Alloy Metal Wire 
Co., 29 Del. 488. 

Pa.Com.Pl. The erection of stands, 
tents, advertising signs and the con- 
ducting of a farm market business is 
a violation of a zoning ordinance classi- 
fying the district as residential only, 
and will be restrained in equity, not- 
withstanding a building on the prem- 
ises had been used as a general country 
store prior to the adoption of the ordi- 
nance, and an ice cream stand had been 
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maintained but discontinued prior to 
the enactment of the ordinance.—Town- 
ene of Newtown y. Neal, 30 Del.Co. 

A business: established prior to the 
enactment of a zoning ordinance, in a 
district made strictly residential may 
be continued unaffected by the ordi- 
nance.—Township of Newtown v. Neal, 
30 Del.Co. 298. 

Pa.Com.Pl. A zoning ordinance tends 
to limit the uses to which owners of 
real estate may devote their premises. 
Since it limits the common law rights 
of owners and occupiers of real estate, 
it should be clear and unambiguous, 
so as to provide a proper guide for 
persons seeking to use property which 
is in their ownership or possession.— 
Edmundson vy. Johns, 89 P.L.J. 215. 

A zoning ordinance should make clear 
its intent, where it is the wish and in- 
tention of the authorities to prevent 
meals being furnished under any cir- 
cumstances for compensation in a pri- 


vate home.—Edmundson vy. Johns, 89 
P.L.J. 215. 
Pa.Com.Pl, Township authorities 


were enjoined by a permanent injunc- 
tion from prosecuting plaintiff for a 
violation. of a zoning ordinance, where 
plaintiff served in her home luncheons 
and dinners to social and other organi- 
zations at irregular intervals, but the 
ordinance did not define what was or 
was not a commercial use of a building 
constructed for and otherwise occupied 
as a single family dwelling.—Edmund- 
son v. Johns, 89 P.L.J. 215. 

Pa.Com.Pl. An amended zoning ordi- 
nance imposing new conditions for the 
erection of buildings is not retroactive, 
but equity has jurisdiction to restrain 
the erection of buildings not pro- 
hibited under the original ordinance, 
where the erection of the proposed 
building would completely change the 
character of the neighborhood and 
amount to a nuisance, and be an un- 
warranted interference, depriving own- 
ers of their rights to a quiet, peace- 
ful, healthful and safe enjoyment of 
their properties, with a consequent de- 
preciation of their values.—Rodgers v. 
Bennett Bldg. Co., 89 P.L.J. 359. 

Tex.Civ.App. The _ classification of 
property of public utility company, 
producing power and electricity, as well 
as ice, when city council adopted zon- 
ing ordinance, as permissive use in 
manufacturing district, rather than 
non-conforming use in commercial dis- 
trict, wherein land, subsequently pur- 
chased by partners erecting ice manu- 
facturing- plant thereon, was located, 
lay within council’s discretion, with 
exercise of which court cannot inter- 
fere, in absence of evidence of abuse 
thereof. Vernon’s Ann.Civ.St. art. 1011- 
¢e.—City of Corpus Christi v. Jones, 144 
S.W.2d 388, error dismissed, judgment 
correct. 

A city council did not abuse its dis- 
eretion -in including block containing 
filling station, two residences, cleaning 
and pressing establishment, bakery, 
radio shop, confectionary shop and 
grocery store, across street from repair 
garage two residences and small lum- 
ber yard, in commercial district by 
zoning ordinance, though small weld- 
ing shop and blacksmith shop were 
also located in such block and few 
other nonconforming uses were on such 
street nearby. Vernon’s Ann.Civ.St. arts, 
1011a-1011j.—City of Corpus Christi vy. 
Jones, 144 §.W.2d 388, error dismissed, 
judgment correct. 

Ice manufacturing and cold storage 
plants may be excluded by zoning or- 
dinance from localities and _ vicinities 
wherein their presence is objectionable 
because of processes used, size of ma- 
chinery and engines employed, bulky 
nature of product, and transportation 
problem involved, in legitimate exer- 
cise of police power.—City of Corpus 
Christi v. Jones, 144 S.W.2d 388, error 
dismissed, judgment correct. 

The city council did not abuse its 
discretion in passing zoning ordinance 
placing ice cream manufactories in 
commercial districts and ice manufac- 
turing plants in manufacturing dis- 
tricts, as manufacture of ice cream does 
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not tend to development of large plants 
and heayy machinery to same extent 
as ice manufacturing. Vernon’s Ann. 
Civ.St. arts. 1011a—-1011j.—City of Cor- 
pus Christi v. Jones, 144 S.W.2d 388. 
error dismissed, judgment correct, 

A restriction in city zoning ordinance 
against ice manufacturing in commer- 
cial districts is not arbitrary and unen- 
forceable because such business would 
be more profitable and consequently 
more accessible to public, if located in 
such a district. Vernon’s Ann.Civy.St. 
arts. 1011a-1011j.—City of Corpus 
Christi v. Jones, 144 S.W.2d 388, error 
dismissed, judgment correct. 

The fact that ice plants, existing in 
commercial district of city at time of 
passage of zoning ordinance prohibit- 
ing such plants therein, have commer- 
cial advantage over ice plants _after- 
wards located in manufacturing district 
designated by such ordinance, as per- 
mitted thereby, does not invalidate such 
ordinance, nor does fact that property 
on which ice plant, afterwards located 
in commercial district, is located would 
be more valuable for ice manufacturing 
purposes than for use permitted in com- 
mercial zone render such restriction in- 
valid. Vernon’s Ann.Civ.St. arts. 1011la 
-1011j.—City of Corpus Christi v. 
Jones, 144 §.W.2d 388, error dismissed, 
judgment correct. 

Wash. Before a zoning ordinance 
ean be declared unconstitutional, it 
must appear that its provisions are 
clearly arbitrary and unreasonable, 
having no substantial relation to pub- 
lic health, safety, morals, or general 
welfare.—Chief Petroleum Corporation 
v. City of Walla Walla, 116 P.2d 560. 

A zoning ordinance of city of Walla 
Walla defining a residential district as 
any district within limits of city where 
75 per cent. of property is used, or in- 
tended to be used, for residential pur- 
poses, and providing that thereafter no 
building shall be erected, altered or 
used for any business or trade purposes 
without owner thereof either first ob- 
taining written consent of owners of 
property within the district to the 
proposed use as therein specified, or 
without first obtaining a permit there- 
for from city commission, is valid as 
proper exercise of “police power,’’— 
Chief Petroleum Corporation v. City of 
Walla Walla, 116 P.2d 560. 

W.Va. Zoning ordinance designating 
property in described zone as “resi- 
dential” property and prohibiting pub- 
lic garages, filling stations, stores or 
other industries therein held not to 
preclude erection of church in the dis- 
trict.—State ex rel. Howell v. Meador, 
109 W.Va. 368, 154 S.H. 876. 


Wis. The construction of a zoning 
ordinance, under the facts, is a question 
of law.—State ex rel. Bollenbeck vy. Vil- 
lage of Shorewood Hills, 297 N.W. 
568, 237 Wis. 501. 

Covenants restricting the use of land 
are construed most strictly against one 
claiming their benefit and in favor of 
the free and unrestricted use of prop- 
erty, and such rule is extended to re- 
strictions in zoning and building ordi- 
nances.—State ex rel. Bollenbeck vy. Vil- 
lage of Shorewood Hills, 297 N.W. 568, 
237 Wis. 501. 

Building restrictions, whether con- 
tained in deeds or ordinances, must be 
strictly construed.—State ex rel. Bollen- 
beck v, Village of Shorewood Hills, 297 
N.W. 568, 237 Wis. 501. 

A “rear yard’? within zoning ordi- 
nance, requiring rear yard having mini- 
mum depth of 25 feet free from ac- 
cessory buildings, is the space, unoccu- 
pied by any building, extending for 
the full width of the lot between the 
building and the rear lot line, except 
in the case of a “through lot’? which is 
a lot which runs from a street on one 
end to a street on the opposite end, in 
which case building on such lot wag 
required to have setback from both 
streets in lieu of the required rear yard. 
—State ex rel. Bollenbeck v. Village of 
Shorewood Hills, 297 N.W. 568, 237 
Wis. 501. 

Where zoning ordinance required that 
building should be set back not less 
than 25 feet from street line on which 
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building fronts, that there should be 
side yard on each side of building of 
not less than 15 feet in width, and that 
there should be a rear yard having min- 
imum depth of 25 feet, except in case 
of a through lot, in which case building 
was to have the required setback from 
both streets in lieu of rear yard, a lot 
which had a west frontage on one street 
of 127.1 feet and on south side along 
another street had length of 182.8 feet 
was not a “through lot’ and therefore 
lot owner was not required to maintain 
a setback of 25 feet from both streets, 
a 15-foot side yard being sufficient.— 
State ex rel. Bollenbeck vy. Village of 


Shorewood Hills, 297 N.W. 568, 237 
Wis. 501. 
§ 357 
N.J.Sup. Ordinance of town of West 


New York, restricting in area described 
therein the erection of apartment 
houses over 2% stories high and de- 
signed and used for more than three 
families, was void in so far as it pro- 
hibited building of 5-story apartment 
house containing 71 apartments on 
prosecutor’s property, where it appear- 
ed that proposed use was suitable to 
district involved, and that such use 
would not tend to any injury, incon- 
venience, or annoyance to community or 
any individual. N.J.S.A. 40:55-30 to 
40:55-52; 40:55-32.—Eastern Boulevard 
Corporation vy. Willaredt, 14 A.2d 537, 
125 N.J.L. 173, affirmed 17 A.2d 173, 
125 N.J.L. 511. 
3é1 


§ 

Cal. A “zoning ordinance” places 
limitations upon the use of land within 
certain areas in accordance with a gen- 
eral policy which has been adopted by 
a municipality.—Rubin vy. Board of Di- 
rectors of City of Pasadena, 104 P.2d 
1041, superseding 97 P.2d 485. 

Colo. The police power, which is the 
legal basis for zoning legislation, must 
be reconciled with -legitimate use of 
private property, in harmony with con- 


stitutional guaranties——People ex rel. 
Grommon y. Hedgecock, 104 P.2d 607. 
Del.Ch. Under the guise of the 


state’s police powers, the use and en- 
joyment of private property cannot be 
subjected to arbitrary and unreasonable 
restrictions which clearly are not es- 
sential to the general welfare of the 
community.—Papaioanu v. Commission- 
ers of Rehoboth, 20 A.2d 447. 

Fla. The right of urban owner to 
free use of his property may be regulat- 
ed by legitimate exercise of police pow- 
er, and when so asserted, fairly and im- 
partially in interest of public health, 
safety, morals or general welfare, 
courts will not substitute their judg- 
ment for that of public officials duly 
authorized in premises, unless it clearly 
appears that their action has no just 
foundation in reason and necessity.— 
Forde v. City of Miami Beach, 1 So.2d 
642. 

Filia, A municipality may by ordi- 
nance regulate or limit the use of prop- 
erty in behalf of the general welfare 
of its citizens, but must do so in a 
constitutional manner.—Dhinger v. 
State ex rel. Gottesman, 2 So.2d 357. 


Fla. Government through the exer- 
cise of its ‘police power’ may impose 
restrictions upon the use of property 
in the interests of the public health, 
morals, safety and public welfare.—City 
of Miami Beach v. Ocean & Inland Co., 
3 So.2d 364. 

Md. The validity of an ordinance 
imposing restrictions on land must be 
tested by the requirements of the po- 
lice power.—Chayt v. Maryland Jockey 
Club of Baltimore City, 18 A.2d 856. 

Mo.App. Zoning regulations, though 
operating locally, are referable to “po- 
lice power” of state, and restriction of 
use cf land and buildings in certain 
districts of city to residential pur- 
poses has its sanction in the fact that, 
in judgment of city’s legislative body, 
such restriction is designed to promote 
public health and safety and general 
welfare of the community.—State ex rel. 
Kaegel v. Holekamp, 151 S.W.2d 685. 

N.J. The governmental power to in- 
terfere by zoning regulations with gen- 
eral rights of landowner by restricting 
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character of his use is not unlimited 
and such restriction cannot be imposed 
if it does not bear a substantial rela- 
tion to the public health, safety, morals, 
or general welfare.—EHastern Boulevard 
Corporation v. Willaredt, 17 A.2d 178, 
125 N.J.L, 511, affirming 14 A.2d 537, 
UDO Ne Sida aoe 

N.M. All property and_ property 
rights are held subject to the fair ex- 
ercise of police power of municipality.— 
rae. vy. City of Roswell, 111 P.2d 


When a power is authorized and rea- 
sonably exercised, it is immaterial that 
investment in property was made prior 
to passage of ordinance exercising the 
power or that the value of the property 
was reduced materially by reason there- 
of or that the property is not so use- 
ful or valuable for any other purpose, 
since private interests of an individual 
are subordinated to the superior in- 
terest of the public.—Mitchell v. City 
of Roswell, 111 P.2d 41. . 

N.Y.App.Div. Where, prior to July 
25, 1916, stables and carriage houses 
on certain premises were converted in- 
to garages for storage of automobiles, 
and in 1931 and 1934 the buildings 
were destroyed, the subsequent use of 
the premises for parking of automobiles 
was permissible under building zone 
resolution allowing continuance of a 
nonconforming use which existed in 
any building or premises on July 25, 
1916, notwithstanding additional pro- 
vision against enlarging or extending 
a nonconforming use unless such use is 
changed to a conforming use, since 
there had been no essential ‘“‘change in 
use” of the premises, though the build- 
ings had been demolished.—People v. 
Emigrant Industrial Sav. Bank, 25 N.Y. 
S.2d 605, 261 App.Div. 402. 

N.Y.Mag.Ct. Though the wanton ex- 
ercise of the power to regulate under 
the section of the Administrative Code 
of the city of New York dealing with 
excavations other than for construction 
purposes may result in unwarranted 
prohibition, whether the power has 
been so exercised must be determined 
in the light of the nature of the re- 
straints placed by the Legislature and 
their justification. Administrative Code, 
§ C26-388.0, as amended by Loc.Law 
No. 164 of 1939, p. 299.—People v. Susi, 
23 N.Y.S.2d 812; 

Pa.Com.Pl. The erection of a build- 
ing and its use for a particular pur- 
pose over a period of years involves a 
property right and, this use once hav- 
ing become attached will not be pre- 
sumed to have been abandoned or lost, 
where the building has been used tem- 
porarily for another but similar pur- 
pose.—Appeal of Walsh, 89 P.L.J. 383. 


§ 362 
Colo. The power to limit the use of 
realty in particular districts within a 
city must be expressly granted or rise 
by necessary implication.—People_ ex 
rel. Grommon vy. Hedgecock, 104 P.2d 


607. 
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Neb. A city zoning ordinance based 
alone on aesthetic standards and so 
operating as to prevent a lot owner in 
a residential district from construct- 
ing thereon a one-story home did not 
promote public health, safety, morals 
or the general welfare, and in that 
particular was void as beyond the 
city’s police power.—Baker v. Somer- 
ville, 293 N.W. 326. 
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Ill.App. The powee of the city to 
adopt comprehensive zoning laws is 
based upon “police power’, and pro- 
hibitive restrictions of such laws are 
valid if they bear a reasonable rela- 
tion to public comfort, morals, safety, 
and general welfare, even though some 
indivicual may suffer an invasion of 
his property.—City of Springfield vy. 
Kable, 29 N.H.2d 675, 306 Ill.App. 616, 
transferred 24 N.H.2d 344, 372 Ill. 455. 

N.Y.App.Div. Special hardship to an 
jndividual property owner resulting 
from enforcement of a zoning ordinance 
must at times be suffered for the gener- 
al welfare, but neither the Legislature 
nor local authorities acting under dele- 
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gated powers may impose special hard- 
ship unnecessarily and unreasonably.— 
Brown y. Village of Owego, 21 N.Y.S. 
2d 905, 260 App.Div. 328. 

Pa.Com.Pl. Zoning ordinances’ in 
cities of the third class are recognized 
as proper legislation but are liberally 
construed. They are a proper exercise 
of police power.—Appeal of Strunk, 27 
North. 324, 

A restriction in a deed may be aban- 
doned by the inhabitants or a Zouing 
Digtrice SrRee of Strunk, 27 North. 


Tex.Civ.App. A _ city zoning ordi- 
nance or use regulation is for purpose 
of promoting community’s health, safe- 
ty, morals and general welfare, and 
such regulations represent exercise of 
police power by municipality in its 
governmental capacity.—City of Corpus 
Christi v. Jones, 144 S.W.2d 388, error 
dismissed, judgment correct. 

The fact that city official or employee 
fails in certain particulars to enforce 
city regulation as to use of property 
cannot invalidate such regulation nor 
estop city to assert its validity.—City 
of Corpus Christi v. Jones, 144 S.W.2d 
388, error dismissed, judgment correct. 

The prohibition of certain industries 
or businesses in particular localities 
by comprehensive zoning ordinance, 
carrying city planning program into 
effect, is legitimate exercise of police 
power.—City of Corpus’ Christi v. 
Jones, 144 S.W.2d 388, error dismissed, 
judgment correct. 

Zoning laws rest on state’s police 
power and are valid when fairly within 
well-recognized bounds of such power, 
though they may entail some hardship 
on property owners.—City of Corpus 
Christi v. Jones, 144 S.W.2d 388, error 
dismissed, judgment correct. 


Restrictions imposed by zoning ordi- 
nances on use of property must bear 
some substantial relationship to public 
health, safety or morals or general 
welfare to be valid.—City of Corpus 
Christi v. Jones, 144 S.W.2d 388, error 
dismissed, judgment correct. 


The police power, as evidenced by 
comprehensive zoning ordinances, has 
much wider scope than mere suppres- 
sion of offensive uses of property, and 
acts, not only negatively, but con- 
structively and affirmatively, for pro- 
motion of public welfare.—City of Cor- 
pus Christi v. Jones, 144 S.W.2d 888. 
error dismissed, judgment correct. 


The validity of zoning restriction de- 
pends on whether zoning scheme as 
whole is sound, that is, whether scheme 
of classification and districting is rea- 
sonably necessary to public health, 
safety or morals or general welfare 
and has been applied fairly and im- 
partially in each instance—City of 
Corpus Christi v. Jones, 144 S.W.2d 
388, error dismissed, judgment correct. 


The power to zone city includes pow- 
er to plan for future, and city council 
and zoning commission are not requir- 
ed to permit an offensive industry to 
operate in particular district because 
another such industry was operating 
therein before passage of zoning ordi- 
nance and continues thereafter as non- 
conforming use. Vernon’s Ann.Civ.St. 
arts. 1011a-1011j.—City of Corpus 
Christi v. Jones, 144 S.W.2d 388, error 
dismissed, judgment correct. 


§ 365 

N.J.Sup. The governmental power to 
interfere by zoning regulations with 
general rights of landowner by re- 
stricting character of his use is not 
unlimited, and such restriction cannot 
be imposed if it does not bear a sub- 
stantial relation to the public health, 
safety, morals, or general welfare.— 
Eastern Boulevard Corporation y. Wil- 
laredt, 14 A.2d 587, 125 N.J.L. 173, af- 
firmed 17 A.2d 173, 125 N.J.L. 511. 

Tex.Civ.App. That dental offices and 
the practice of dentistry in districts 
zoned for single-family dwellings had 
not been theretofore regulated did not 
place regulation of such profession in 
such district without the domain of the 
police power of the city. Vernon’s Ann. 
Civ.St. arts. 1011la-1011le—Connor v. 
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City of University Park, 142 S.W.2d 
706, error refused. a a 

Under the statutes authorizing cities 
to enact zoning regulations, cities have 
duty to regulate so as to conserve 
property values, encourage the most ap- 
propriate use of property throughout 
the municipality, and cannot impose 
any regulation that would affect ad- 
versely the value of property or en- 
courage an inharmonious or inappro- 
priate use of property. Vernon’s Ann, 
Ciyv.St. art. 1011¢.—Connor vy. City of 
University Park, 142 S.W.2d 706, error 
refused. 
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Tex.Civ.App. A municipality in 
adopting zoning regulations must_not 
ignore aesthetic considerations. Ver- 
non’s Ann.Ciy.St. art. 1011¢—Connor 
v. City of University Park, 142 8.W.2d 
706, error refused. 

An ordinance forbidding the prac- 
tice of dentistry in a _ single-family 
dwelling district enacted after dentist 
sought, to obtain permit to use resi- 
dence for practice of dentistry and aft- 
er due consideration was given to con- 
seryation of property values, lessening 
of congestion in streets, prevention of 
overcrowding of population, appropri- 
ate use of land throughout municipali- 
ty, and preservation of attractive homes 
and home surroundings, was valid ex- 
ercise of police power. Vernon’s Ann. 
Civ.St. art. 1011¢.—Connor v. City of 
University Park, 142 S.W.2d 706, error 
refused. 
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N.Y.App.Div. The dominant design 
of any zoning act is to promote the 
general welfare, the stability of the 
neighborhood and the protection of 
others, and the financial situation or 
pecuniary hardship of a single property 
owner is not acne for setting aside a 
zoning act.—Brown v. Village of Owe- 
go, 21 N.Y.S.2d 905, 260 App.Div. 328. 

See Chatham y. Sisters of St. Joseph 
[1941] 1 Dom.L.R. 506. 
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N.Y.App.Div. An owner of property 
in a residential zoning district who 
chose to commence an action to have 
zoning ordinance declared illegal rather 
than attempt to have ordinance amend- 
ed so as to exempt owner’s property 
could not complain because village did 
not appoint a board of appeals.—Brown 
v. Village of Owego, 21 N.Y.S.2d 905, 
260 App.Div. 328. 

A property owner cannot have zoning 
ordinance set aside on basis of finding 
of violations of ordinance by other par- 
ties.—Brown vy. Village of Owego, 21 N. 
Y.S.2d 905, 260 App.Div. 328. 
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C.C.A.Pa. A previously adopted zon- 
ing plan can be changed either by 
amendment of the adopting ordinance 
or by application for a variance, and in 
the latter method the nonconforming 
use is permitted without gradual 
change.— Wilcox vy. City of Pittsburgh, 
121 F.2d 835. 

Cal. Provisions for the granting of 
a variance from zoning regulations pro- 
vide the opportunity for amelioration 
of unnecessary hardships which, owing 
to special conditions, would result from 
literal enforcement of the restrictive 
features of the zoning ordinance.—Ru- 
bin y. Board of Directors of City of 
Pasadena, 104 P.2d 1041, superseding 
97 P.2d 485. 

A “variance” or “exception” to zoning 
ordinance sanctions a deviation from 
the standard under the dispensing pow- 
er vested in the administrative body, 
which is different from a _ licensing 
power under which permission may be 
granted to do an act or conduct a busi- 
ness when the applicant has complied 
with the requirements of the law under 
which the license is sought, and the 
dispensing power is a matter of grace 
and refusal is not the denial of a con- 
ditional statutory right.—Rubin  v. 
Board of Directors of City of Pasa- 
dena, 104 P.2d 1041, superseding 97 
P.2d 485. 

A provision of the Pasadena zoning 
code that when an application for a 
yariance is passed upon by the board 
of directors, its decision shall be final 
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was valid and could not be attacked 
on appeal from refusal of the board to 
grant a variance—Rubin v. Board of 
Directors of City of Pasadena, 104 P.2d 
1041, superseding 97 P.2d 485. ; 

A provision of the Pasadena zoning 
code that, when an application for a 
variance is passed upon by the board of 
directors, its decision shall be final, 
does not preclude one from asserting in 
a judicial proceeding that the zoning 
law is unconstitutional as applied to 
his property.—Rubin v. Board of Direc- 
tors of City of Pasadena, 104 P.2d 
1041, superseding 97 P.2d 485. 

The denial of an application to secure 
a variance is not “res judicata” in a 
proceeding attacking the constitution- 
ality of a zoning ordinance as applied 
to particular property, notwithstanding 
that the same type of evidence may be 
used in such proceeding as was pre- 
sented to zoning committee and board 
of directors in support of application 
to, secure a yvariance.—Rubin v. Board 
of Directors of City of Pasadena, 104 P. 
2d 1041, superseding 97 P.2d 485. 

Cal.App. Terms of oil well drilling 
permit issued by city council, and res- 
olution authorizing it, were not con- 
clusive on issue of whether city coun- 
cil had required that opportunity be 
given to lot owners who were not in- 
cluded in original lease to join there- 
in jor on issue whether such owners 
avaueu themselves of that opportunity, 
since rights of parties aside from in- 
cident of drilling depended more on 
terms of lease than on wording of per- 
mit.—Sovereign Oil Corporation v. Fen- 
ton, 114 P.2d 18. 


Colo. The purpose of the zoning 
ordinance provision that when in judg- 
ment of Board of Adjustment of city 
of Denver public convenience and wel- 
fare would be substantially served or 
appropriate use of neighboring proper- 
ty would not be substantially or per- 
manently injured, the Board might 
permit location in any use district of 
certain structures including automobile 
tourist camps, was to give the Board 
some discretion to act, where enforce- 
ment of general restrictions of zoning 
ordinance would work a hardship upon 
owner of a specific piece of property 
within a restricted district.—People ex 
yee Grommon vy. Hedgecock, 104 P.2d 

07. 


Zoning ordinance provision that when 
in the judgment of the Board of Ad- 
justment of the city of Denver public 
convenience and welfare would be sub- 
stantially served or appropriate use of 
neighboring property would not be 
substantially or permanently: injured, 
the Board might permit location in any 
use district of an automobile tourist 
camp was not binding on applicant 
for permit to construct a bungalow 
court in a Business B district, who did 
not invoke the provision nor rely upon 
it—People ex rel. Grommon y. Hedg- 
cock, 104 P.2d 607. 


Colo. The denial of permit for con- 
struction in Business B district of city 
of Denver, of a bungalow court, con- 
sisting of central building with heat- 
ing plant, surrounded by 16 apart- 
ments available to permanent tenants 
and transients, was arbitrary and un- 
réasonable where denial was based 
solely on provision of zoning ordinance 
that when in the judgment of the 
Board of Adjustment public conveni- 
ence and welfare would be substantially 
served or appropriate use of neighbor- 
ing property would not be substantially 
or permanently injured, the Board 
might permit location in a use district 
of city of an automobile tourist camp, 
—People ex rel. Grommon y. Hedg- 
cock, 104 P.2d 607. 


Conn. On appeal to superior court 
from decision of board of zoning appeals 
of city of New Haven denying petition 
for permission to use premises for mor- 
tuary purposes, superior court was lim- 
ited to determining whether board had 
acted arbitrarily or illegally or so un- 
reasonably as to have abused its discre- 
tion, and court could not substitute 
its own discretion for that of board.— 
Torelio y. Board of Zoning Appeals of 


New Haven, Conn. 


16 A.2d 591, 127 
307. ; 

In passing upon an application for 
permission to use premises for a cer- 
tain purpose, the board of zoning ap- 
peals of city of New Haven cannot be 
governed by financial considerations 
alone, but must take a broader view 


‘than apparent monetary distress of 


Jand owner.—Torello v. Board of Zon- 
ing Appeals of New Haven, 16 A.2d 
591, 127. Conn. 307. 

The board of zoning appeals of the 
city of New Haven is invested with 
liberal discretion to decide whether to 
reverse a former decision wh board, 
but such diserction is subject to review 
in the courts and must be reasonably 
and legally exercised and based upon 
evidence which fairly sustains the de- 
cision, and ordinarily the board should 
not be permitted to review its own 
decisions and revoke action once duly 
taken.—Torello y. Board of Zoning Ap- 
peals of New Haven, 16 A.2d 591, 127 


_Conn. 307. 


Where board of zoning appeals of 
city of New Haven granted petition 
for permission to use premises, which 
plaintiff contemplated buying, for 
mortuary purposes, and hospital asso- 
ciation, which opposed petition, ap- 
pealed to superior court which held 
that permission was improperly grant- 
ed by board, action of board in deny- 
ing petitioner’s subsequent petition for 
permission to use premises for mor- 
tuary purposes was not an abuse of 
discretion, especially where board was 
not actuated by improper influence and 
evidence warranted conclusion that pub- 
lic interests outweighed loss to_peti- 
tioner.—ToreJlo vy. Board of Zoning 
Appeals of New Haven, 16 A.2d 591, 
127 Conn. 307. 

Md. That apartment house project 
contemplated parking lot for automo- 
biles would not warrant refusal of 
building permit on ground that it was 
a “commercial use’ which could not 
be permitted in a residential area where 
the parking was designed for automo- 
biles of tenants in the apartments only 
and was not for the general public.— 
Akers v. Mayor and City Council of 
Baltimore, 20 A.2d 181. 

Where the Commission on City Plan 
was given authority to regulate and 
approve arrangement of streets in sub- 
division plans in city and the commis- 
sion gave its approval to a building 
permit issued by the buildings engi- 
neer, Board of Zoning Appeals had ju- 
risdiction to decide an appeal from ac- 
tion granting the permit.—Akers v. 
Mayor and City Council of Baltimore, 
20 A.2d ib 

Mass. A by-law of the town of 
North Reading prohibiting removal, 
without permit from Board of Appeals, 
of sand and loam from premises with- 
in 250 feet of a street line and pro- 
hibiting removal, for sale, of loam for 
more than one-half of its depth ex- 
cept in connection with construction 
of building for which permit has been 
issued, is not authorized by the stat- 
ute giving towns authority to make by- 
laws for directing and managing their 
prudential affairs, preserving peace and 
good order, and maintaining their in- 
ternal police, and igs void. G.L.(Ter. 
Ed.) c. 40, § 21.—Town of North Read- 
ing v. Drinkwater, 34 N.H.2d 631, 309 
Mass. 200. 


Mass. Plaintiff had no remedy by 
way of appeal from action of build- 
ing commissioner to board of appeals 
or by appeal from action of the board 
affirming the granting of a permit by 
commissioner to the superior court, or 
by resort to equity under a zoning 
enabling act, and the only appropriate 
and effectual remedy open to plaintiff 
was mandamus. G.L.(Ter.Ed.) ¢. 40, §§ 
25-30A, as inserted by St.1933, c. 269, 
§ 1.—Tranfaglia vy. Board of Appeals 


of Winchester, 385 N.E.2d 481, 306 
Mass. 619. 
Miss. Where remote vendor sold 


land in city of Jackson under deed 
containing negative building limita- 
tions, and city thereafter validly as- 
sessed an ad valorem tax upon land 
as a whole, without regard to interests 
that might have been carved out of 
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land, and land was sold in its entirety 
for taxes at a valid sale, and city pur- 
chased land and conveyed it to plaintiff 
by deed which contained no limita- 
tions, assessment and sale extinguished 
negative limitations in remote vendor’s 
deed, and hence city officials could, not 
refuse to issue plaintiff a building per- 
mit on ground that proposed building 
did not meet requirements of limita- 
tions in remote vendor’s deed. Code 
1930, § 3273.—City of Jackson v. Ash- 


ley, 199 So. 91, 189 Miss. 818. 
Mo.App. That city officers might 


have wrongfully issued permit to an- 
other to erect a duplex dwelling in a 
district which authorized dwellings for 
“one family only” could not have effect 
of invalidating zoning ordinance, and 
could have no bearing on relator’s right 
to permits to build five duplex dwell- 
ings in district.—State ex rel. Luechte- 
feld v. Arnold. 149 S.W.2d 384, trans- 
ferred 144 S.W.2d 60. 

Mo.App. The scope of judicial re- 
view of decision of city board of ad- 
justment enforcing zoning ordinance 
was limited to correction of illegality, 
if any, in action taken by board. Rev. 
St.1939, § 7418, Mo.St.Ann. § 7265, p. 
5858.—State ex rel. Kaegel v. Hole- 
Kamp, 151 S.W.2d 685. 

N.J. Where owner of lot having 
100-foot front line, 91.31 feet rear line, 
one side 283.71 feet, and the other 
side 276 feet, divided lot in two, so 
that each lot had front line of 50 feet 
and area of more than 13,000 square 
feet and rear line of 45.65 feet, and 
45.66 feet respectively, owner was en- 
titled to building permit under zoning 
ordinance requiring that lot should 
have minimum “frontage” of 50 feet, 
minimum depth of 100 feet, and mini- 
mum area of 5,000 square feet, and 
providing that greater “frontage” of 
lot was its depth and lesser frontage 
was its width, and that width of lot 
was its mean width measured at right 
angles to mean depth, since “frontage” 
in ordinance meant extent of front 
along road or street, and was not syn- 
onymous with the words “mean 
width.”—Tzeses v. Barbahenn, 17 A.2d 
539, 125 N.J.L. 643. 

N.J.Sup. Prospective purchaser of 
realty, who held signed contracts for 
the purchase of the realty, had sufli- 
cient authority to apply to village for 
building permit.—Brown v. Terhune, 18 
A.2d 73, 125. N.J.L. 618. 

N.J.Sup. Zoning board of adjust- 
ment of the city of Trenton sitting as 
a quasi judicial body had jurisdiction 
under the facts to determine whether to 
recommend that permit for use of prop- 
erty as a funeral home in a restricted 
district be granted as against conten- 
tion that board had no jurisdiction for 
want of evidence of unnecessary hard- 
ship. N.J.S.A. 40:55-39(a).—Sandler vy, 
Board of Com’rs of City of Trenton, 19 
A.2d 788, 126 N.J.L. 392. ; 

A resolution by board of adjustment 
of the city of Trenton that building in 
restricted district was suitable for con- 
templated use as a funeral home, that 
denial of permit would create an unnec- 
essary hardship, and that contemplat- 
ed use was peculiarly suitable on the 
property involved and was not contrary 
to public interest, substantially com- 
plied with jurisdictional requirement 
for finding of facts to support conclu- 
sion of unnecessary hardship. N.J.S.A. 
40:55-39.—Sandler v. Board of Com’rs 
of City of Trenton, 19 A.2d 788, 126 
Ned. 392, 

Recommendation by zoning board of 
adjustment of the city of Trenton that 
permit be granted for use of property 
in restricted district as a funeral home, 
and approval thereof by board of com- 
missioners, was not arbitrary or an 
abuse of discretion. N.J.S.A. 40 :55-39. 
—Sandler v. Board of Com’rs of City of 
Trenton, 19 A.2d 788, 126 N.J.L. 392. 

Where parties opposed to granting of 
permit for use of property as funeral 
home in restricted district had their 
day before zoning board and proofs 
sustained result, failure of board of 
commissioners to give notice or to con- 
duct a hearing before approving zoning 
board’s recommendation that permit be 
granted was not error, in absence of 
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request therefor. N.J.S.A. 40:55-39.— 
Sandler v. Board of Com’rs of City of 
Trenton, 19 A.2d 788, 126 N.J.L. 392. 

N.J.Sup. In authorizing variation 
from zoning ordinance, it is jurisdic- 
tional that, due to special considera- 
tions, a literal enforcement of the zon- 
ing ordinance would result in unneces- 
sary hardship. N.J.S.A.  40:55-39.— 
Scaduto y. Town of Bloomfield, 20 A.2d 
620 127) Ned aed. 

Where yariation from zoning ordi- 
nance is sought on ground of “unnec- 
essary hardship”, the essential inquiry 
is whether in the circumstances the 
specific application of the general reg- 
ulation would constitute an unnecessa- 
ry and unjust invasion of the funda- 
mental right of property, since the 
criterion of unnecessary hardship is 
whether the use restriction, viewing the 
property in the setting of its environ- 
ment, 18 so unreasonable as to con- 
stitute an arbitrary and capricious in- 
terference with the basic right of pri- 
vate property. N.J.S.A. 40:55-39.— 
Scaduto v. Town of Bloomfield, 20 A. 
2d 649, 127 NJ.L. 1. 

The statutory provision authorizing 
variation from zoning ordinance if, due 
to special considerations, a literal en- 
forcement of ordinance would result in 
unnecessary hardship, was designed to 
permit the reasonable use of particu- 
lar property and thus to guard against 
an unwarranted interference with right 
of private property. N.J.S.A. 40:55-39. 
—Scaduto v. Town of Bloomfield, 20 A. 
206495. 2OT7 Nie dilseel'. 

It is not per se a sufficient reason 
for variation from zoning ordinance re- 
striction that nonconforming use is 
more profitable to the landowner.—Sca- 
duto v. Town of Bloomfield, 20 A.2d 
649, 127 N.J.U. 1 

Where district was zoned generally 
for dwellings and specifically against 
commercial purposes, evidence did not 
afford basis for the granting of varia- 
tion from zoning restrictions by con- 
struction of one story brick building 
containing two stores on ground of 
“unnecessary hardship’, notwithstand- 
ing immediately adjoining the premises 
and in neighborhood thereof there 
were already erected several stores 
which were permitted after the area 
was zoned for residential purposes. N. 
J.S.A. 40:55-39.—Scaduto v. Town of 
Bloomfield, 20 A.2d 649, 127 N.J.L. 1. 

In determining whether resolution 
authorizing variation from zoning or- 
dinance which zoned area for residen- 
tial purposes was authorized by evi- 
dence, court could not indulge_ pre- 
sumption that sufficient ground for 
variation was revealed b inspection 
of the locus by board of adjustment 
where the board’s action was _ rested 
upo» an affirmative finding palpably in- 
sufficient and there was no disclosure 
in the findings of knowledge derived 
from the view to warrant the vari- 
ance as consonant with design of 
statute permitting variation only to 
prevent unnecessary hardship. N.J.S. 
A. 40:55-39-—Scaduto v. Town of 
Bloomfield, 20 A.2d 649, 127 N.J.L. 1. 

Under statute permitting variation 
from zoning ordinance restrictions to 
avoid unnecessary hardship, a finding 
of unnecessary hardship cannot be per- 
mitted to rest upon undisclosed mat- 
ters found on view of the locus by 
board of adjustment. N.J.S.A. 40 :55- 
89.—Scaduto v. Town of Bloomfield, 20 
A.2d 649, 127 N.J.L. 1. 


It is not a sufficient ground for va- 
riation from zoning ordinance restric- 
tion that there were several stores in 
the vicinity permitted after the area 
was zoned for residential purposes. N. 
J.S.A. 40:55-39.—Scaduto v. Town of 
Bloomfield, 20 A.2d 649, 127 N.J.L. 1. 

N.Y. To review a _ determination 
made by Municipal Board of Zoning 
Appeals, there must be presented a 
record of all the evidence upon which 
board’s determination is based,—Collins 
vy. Behan, 38 N.E.2d 86, 285 N.Y. 187, 
reversing 22 N.Y.S.2d 553, 260 App. 
Div. 890. 

Where record of proceeding which re- 
sulted in determination by municipal 
Board of Zoning Appeals granting a 
variance of zoning ordinance was so in- 
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adequate that intelligent review was im- 
possible, order of Appellate Division 
confirming board’s determination would 
be reversed, ‘board’s determination 
would be annulled, and proceeding re- 
mitted to board, with instruction to 
make findings of fact in support of 
whatever determination it might reach 
on the evidence. Civil Practice Act, § 
1283 et seq.—Collins v. Behan, 33 N.E. 
2d 86, 285 N.Y. 187, reversing 22 N-Y.S. 
2d 553, 260 App.Div. 890. 

N.Y.App.Div. Mete cross-references 
between applications filed with Bronx 
Borough Superintendent of Buildings 
for office building and fire prevention 
permits showing that applications re- 
ferred to same premises could not 
change their character as separate ap- 
plications for doing separate kinds of 
for which separate permits 
should be  secured.—Tralow Realty 
Corporation v. Murdock, 24 N.Y.S.2d 
561, 261 App.Div. 173. 

N.Y.App.Div. In proceeding to re- 
view determination of zoning board, 
order dismissing petition was reversed 
and matter remitted with directions to 
make findings of fact in support of 
whatever determination board might 
reach on evidence received in connection 
with appellant’s application, with leave 
to any party appearing on the applica- 
tion to introduce further evidence.— 
French y. Livingston, 26 N.Y.S.2d 593. 
261 App.Div. 1049. 

N.Y.App.Div. In proceeding involy- 
ing propriety of revocation by Board 
of Standards and Appeals of certificate 
of occupancy for a fur dressing factory, 
the Special Term improperly reversed. 
board’s order upon report of official ref- 
eree to whom Special Term referred the 
matter, since if evidence. adduced before 
referee merited consideration, the matter 
should have been remitted to board to 
receive the evidence and act thereon. 
Civil Practice Act, § 1283 et seq.—Clinco 
v. Murdock, 26 N.Y.S.2d 613, 261 App. 
Div. 570. 

N.Y.App.Div. Where record before 
the Board of Appeals of the Incorporat- 
ed Village of Hast Rockaway did not 
contain a showing that petitioner’s par- 
cel of land could not be profitably 
utilized for a conforming use, and there 
was no formal or informal proof of 
that character from a qualified person, 
the Board properly denied petitioner’s 
application for a variance on the ground 
of practical difficulties and unnecessary 
hardship.—Marjen Realty Co. v. Reyn- 
oe 26 N.Y.S.2d 988, 261 App.Div. 


N.Y.App.Div. Illegality of adminis- 
trative order revoking permit may not 
be reviewed in prosecution for failure 
to comply with such order. Ad- 
ministrative Code, §§ 648a—9.0, C26— 
207.0; New York City Charter 1936, § 
666, subd. 6.—People v. Ludwig, 28 N. 
Y.S.2d 831, 262 App.Div. 912. 

N.Y.Sup. Under Village Law _ re- 
quirement that petition for review of 
decision of Board of Zoning Appeals 
be presented to court within 30 days 
after filing of decision in board’s of- 
fice, petition verified August 14 to re- 
view decision filed with board on July 
27 was not presented to court within 
required 30 days and was dismissed 
where the notice of motion dated Au- 
gust 14 bringing the matter on for 
hearing wag returnable September 7. 
Village Law, § 179-b.—Barns v. Os- 
borne, 24 N.Y.S.2d 358, affirmed 24 N. 
Y.S.2d 126, 260 App.Div. 926, appeal 
denied 24 N.Y.S.2d 1009. 

N.Y.Sup. City ordinance providing 
that city engineer may in his discre- 
tion suspend application of ordinance 
to any particular building or premises 
under circumstances and _ conditions 
therein specified, and that the city en- 
gineer shall enforce the terms of the 


ordinance, and that no building or 
structure shall be erected or com- 
menced to be erected in any of the 


districts of the city without the secur- 
ing of a permit for the building there- 
of from the city engineer on plans 
submitted and approved by the city 
engineer, cannot be considered as pro- 
viding for a board of appeals and mak- 
ing unnecessary the appointment of 
such a board of appeals as provided 
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in the General City Law. General City 
Law, § 81.—City of Little Falls v. 
Fisk, 24 N.Y.S.2d 460. . i 

If the owner of realty, having ob- 
tained a permit to construct a certain 
building, hag entered on the actual 
construction of the building and has 
incurred liabilities for work and ma- 
terial prior to the adoption of a zoning 
ordinance by a city, he cannot be re- 
strained by the city from continuing 
and completing the work, and_ the 
adoption of the ordinance does not ip- 
so facto revoke the permit.—City of 
Little Falls v: Fisk, 24 N.Y.8.2d 460. 

If the owner of realty has received 
a building permit and has actually be- 
gun building operations, the revoca- 
tion of his permit because of some 
amendment to a zoning ordinance, or 
a change of mind of the officials who 
issued the permit, will not prevent the 
completion of the work, and courts 
readily grant such a person a peremp- 
tory mandamus order commanding the 
official to cancel his revocation of the 
permit and directing the reissue there- 
of.—City of Little Falls v. Fisk, 24 N. 
Y.S.2d 460. 

N.Y.Sup. A resolution of New York 
oy Board of Estimate, discontinuing 
certain street as market area, did not 
justify city license commissioner’s re- 
fusal to issue license for stoop line 
fruit and vegetable stand in such 
street, as stoop line stands are not con- 
fined to market areas or streets by 
statute. Administrative Code, § B32— 
Puan Owe v. Moss, 29 N.Y¥.S.2d 

While issuance of stoop line market, 
stand licenses is in discretion of New 
York City license commissioner under 
statute, his refusal to issue license is 
reviewable by court to extent that it is 
arbitrary or capricious, Administra- 
tive Code, § B32—67.0.—Markowitz v. 
Moss, 29 N.Y.S.2d 709. 

N.¥.Sup. The park department, as 
agency of city government, has privi- 
lege of complaining of action of build- 
ing superintendent who has granted 
permit to move amusement buildings 
to land nearby parkways, and does so 
by appealing to Board of Standards 
and Appeals.—Golden City Park Corpo- 
ration v. Board of Standards and Ap- 
peals, 29 N.Y.S.2d 837. 

Where city park corporation bought 
land for parkway at price $70,000 less 
than assessed valuation with unre- 
stricted right in owner to move and 
use his buildings elsewhere, the city 
in effect sold the buildings for $70,000 
under agreement that they might be 
used elsewhere, and after having ob- 
tained substantial benefit of the bar- 
gain, the city could not by refusing 
a permit to move the buildings to own- 
er’s nearby land, recast the contract 
by limiting the owner in what he 
could do with the buildings and in 
effect destroy his property.—Golden 
City Park Corporation v. Board of 
Siandards and Appeals, 29 N.Y.S.2d 

7 


Permit to move a building could not 
be cancelled on the ground that build- 
ing was a fire hazard when the city 
park corporation had bought land for 
a parkway with agreement that build- 
ing might be moved and at a price 
$70,000 less than assessed valuation.— 
Golden City Park Corporation v. Board 
pe aards and Appeals, 29 N.Y.S.2d 

N.Y.Sp.Sess. Provision of the Ad- 
ministrative Code of City of New York 
regulating the making of excavations 
for purpose of removing top soil from 
land located within the city, and re- 
quiring the obtaining of a permit to 
entitle one to make such excavations 
is constitutional and constitutes a val- 
id exercise of the “police power’ of 
the city. Administrative Code, § C26- 
388.0, subds. a-i, as amended by Loc. 
Laws 1939, p. 299.—People v. Sessano, 
29 N.Y.S.2d 45, 176 Mise. 723, 

N.Y.Mag.Ct. The section of the Ad- 
ministrative Code of the city of New 
York concerning excavations other than 
for construction purposes, and provid- 
ing that no excavation shall be com- 
menced until a permit therefor has 
seen obtained, that a permit may be 
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issued only on proof that land is free 
from liens_for unpaid city taxes, as- 
sessments and similar other sums due 
the city, and that permission of a 
mortgagee be obtained before a_per- 
mit shall issue, is not unconstitutional 
as a deprivation of property without 
“due process of law.’? Administrative 
Code, § C26-388.0, as amended by Loc. 
Law No. 164 of 1939, p. 299.—People 
Y¥. Susi, 23 NoSXGS 2d S12. f 

The individual decisions of admin- 
istrative authority under the section of 
the Administrative Code of the city of 
New York, dealing with excavations 
other than for construction purposes, 
are subject to review if the power be 
unwarrantedly exercised. Administra- 
tive Code, § C26-388.0, as amended by 
Loc.Law No. 164 of 1939, p. 299.—People 
v. Susi, 23 N.Y.S.2d 812, 

N.C. Certiorari was proper proceed- 
ing to secure review of a decision of 
the municipal board of adjustment di- 
recting the issuance of a certificate of 
occupancy. Pub.Laws 1923, c. 250, § 
7.—In re Pine Hill Cemeteries, 15 S. 
W201, 2199 N-C> 735: ; 

A proceeding under zoning ordinance 
statute providing that every decision of 
board of adjustment shall be subject 
to review by proceedings in the na- 
ture of “certiorari’’? permits the bring- 
ing of the matters before the court 
upon evidence presented by the record 
itself, or review of alleged errors of 
law, but does not lie to review ques- 
tions of fact to be determined by evi- 
dence outside the record. Pub.Laws 
1923, ec. 250, § 7.—In re Pine Hill 
Cemeteries, 15 S.H.2d 1, 219 N.C. 735. 

Under zoning ordinance _ statute, 
board of adjustment when sitting as 
a body to review a decision of the 
building inspector is vested with ju- 
dicial, or quasi judicial and discretion- 
ary powers, and its decisions are final, 
subject to the right of the court to 
review errors in law and to give re- 
lief against orders which are arbitrary, 
oppressive or attended with manifest 
abuse of authority. Pub.Laws 1928, ec. 
-250, § 7.—In re Pine Hill Cemeteries, 
Tbe Bod elo) SIN; Cano. 

Findings of board of adjustment on 
controverted questions of fact when 
made in good faith and supported by 
evidence are final and not subject to 
review by court. Pub.Laws 1923, c. 
250, § 7.—In re Pine Hill Cemeteries, 
L6NS 2d 219 N-Caivous 

Findings of the board of adjustment 
on controverted questions of fact 
made in good faith and supported by 
evidence are “res judicata” on petition 
to the board to reopen and rehear up- 
on the same evidence. Pub.Laws 1923, 
c. 250, § 7.—In re Pine Hill Cemeteries, 
15 S.E.2d 1) 919 N.C. 735, 

The board of adjustment of the 
municipality has the exclusive right to 
determine when and upon what condi- 
tions it will reopen or rehear, for con- 
sideration of additional evidence, ap- 
peal from decision of the building in- 
spector, and the courts will not un- 
dertake to exercise discretion vested by 
law in the board. Pub.Laws 1923, ec. 
250, § 7.—In re Pine Hill Cemeteries, 
15 S.B.2d 1, 219 N-C. 735. 


In certiorari proceeding to review a 
decision of the board of adjustment of 
a municipality, the judge below sat as 
an appellate court, and as such was 
authorized to review questions of law 
and legal inferences on the record, but 
discretionary powers vested in him as 
a trial judge were absent. Pub.Laws 
19238, ec. 250, § 7.—In re Pine Hill 
Cemeteries, 15 S.E.2d 1, 219 N.C. 735. 

In certiorari proceeding to review 
decision of the board of adjustment of 
a municipality, court below was with- 
out authority to remand cause for re- 
hearing except for errors of law com- 
mitted by the board, and could not re- 
quire the board to enter a new deter- 
mination in the absence of clear legal 
error or oppressive and manifest abuse 
of discretion. Pub.Laws 1923, ec. 250, 
§ 7.—In re Pine Hill Cemeteries, 15 
S.E.2d 1, 219 N.C. 735. 

Ohio. Municipal council could not by 
the enactment of an emergency ordi- 
nance, providing that building permits 
were to be denied during pendency of 
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a zoning ordinance, deprive owner of 
realty to the right to a building per- 
mit, in accordance with zoning ordi- 
nance in emect at wlme of application 
for such permit. Const. art. 1, § 19; 
art. 18, § 3; Gen.Code, §§ 4366-7 to 
4366-11.—State ex rel. Fairmount Cen- 
ter Co. y. Arnold, 84 N.H.2d 777, 138 
Ohio St. 259. 


Ohio App. A municipal building 
eode establishing allowable stresses, 
and specifying sizes of studs and 


joists necessary to obtain such stresses 
in the conventional type of dwelling 
houses, and requiring the  specifica- 
tions to provide therefor before permit 
is issued by building inspector to the 
builder, but also allowing inspector 
to grant permit for new types of con- 
struction which provide the required 
safety by use of different sizes of studs 
and joists or other devices, is not un- 
reasonable or arbitrary.—State ex rel. 
Snyder y. Yoter, 30 N.E.2d 558, 65 
Ohio App. 492. 

Okl. An application for a permit to 
build additional structure needed to 
take care of natural expansion of a 
business lawfully in existence in an 
area zoned for business in a city leaves 
nothing to the discretion of the offi- 
cers charged with the duty of issuing 
permits, where it is clearly shown that 
provisions of city ordinances relating 
thereto have been compli«! with—Mag- 
nolia Petroleum Co. v. City of Tonka- 
wa, 114 P.2d 474. 

Pa.Super. A borough has such in- 
terest in proceeding for review of or- 
der of borough zoning board of adjust- 
ment, denying petition for variance 
from Zoning ordinance provisions, as 
to enable borough to prosecute appeal 
from common pleas court’s order setting 
aside board’s order. 53 P.S. §§ 15731, 
15737.—Perelman v. Board of Adjust- 
ment of Borough of Yeadon, 18 A.2d 
438, 144 Pa.Super. 5 

Factual questions relating to nature 
and use of premises are primarily with- 
in province of administrative officials 
and boards appointed to enforce provi- 
sions of zoning laws.—Perelman vy. 
Board of Adjustment of Borough of 
Yeadon, 18 A.2d 438, 144 Pa.Super. 5. 

The decision of administrative board, 
such as borough zoning board of ad- 
justment, having jurisdiction to deter- 
mine fact questions submitted ‘for its 
consideration, is entitled to great 
weight and should be set aside by 
court only for substantial reasons.— 
Perelman v. Board of Adjustment of 
Borough of Yeadon, 18 A.2d 438, 144 
Pa.Super. 5. 


Landowners, appealing to common 
pleas court from order of village zon- 
ing board of adjustment, denying their 
petition for variance from provisions 
of zoning ordinance so as to permit use 
of land as automobile parking lot, had 
burden of showing affirmatively that 
board abused its discretion, as by 
showing that its findings were not sup- 
ported by substantial evidence or that 
its ruling was erroneous as matter of 
law. 53 P.S. § 15737.—Perelman vy. 
Board of Adjustment of Borough of 
Yeadon, 18 A.2d 438, 144 Pa.Super. 5. 

A court cannot set aside findings of 
borough zoning board of adjustment in 
refusing or granting variance from 
zoning ordinance provisions and decide 
factual question itself, if such findings 
are supported by substantial evidence 
and not otherwise erroneous as matter 
of law, but is authorized to and should 
make its own ruling, if board’s deter- 
mination is shown to be arbitrary and 
contrary to weight of evidence.—Perel- 
man y. Board of Adjustment of Borough 
ef Yeadon, 18 A.2d 438, 144 Pa.Super. 


Evidence held sufficient to support 
findings of borough zoning board of ad- 
justment that granting of variance from 
provisions of zoning ordinance to per- 
mit use of certain land as automobile 
parking lot would not add to borough 
citizens’ health, safety, morals or gen- 
eral welfare, and that houses across 
street from lot would not be ag de- 
sirable for residence purposes if vari- 
ance were granted, so that common 
pleas court erred in setting aside such 
fimdings and granting owners of lot 
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rivht to use it for such purpose.—Per- 
elman v. Board of Adjustment of Bor- 
ough of Yeadon, 18 A.2d 438, 144 Pa. 
Super. 5. 

Pa.Com.Pl. Aldermen and justices of 
the peace have jurisdiction, under the 
Act of April 15,°1835;, PL. 291, '§ 7, 42 
P.S. § 291, over actions instituted by a 
city to collect an inspection fee imposed 
by ordinance in connection with the 
regulation of barber shops.—Grisbord v. 
City of Philadelphia, 39 D. & C. 569. 

In an action instituted to enjoin col- 
lection of license fees imposed by an 
ordinance regulating the conduct of 
barber shops, allegations that the ac- 
tions of city barber shop inspectors 
conflict with State law and regulations 
are irrelevant.—Grissord v. City of 
Philadelphia, 39 D. & C. 569. 

Pa.Com.Pl. The board of adjustment 
overruled a city bureau of building in- 
spection and granted a permit for the 
erection of a one-story addition to a 
structure used by a cleaning plant to 
dry rugs, a nonconforming use under a 
zoning ordinance, in that the proposed 
addition would not seriously interfere 
with the access of light or air to this 
or adjoining properties and its use for 
the purpose stated would not tend to 
alter the district or change it in any 
way or be inharmonious with the in- 
tent and purpose of the ordinance. Rec- 
ord remanded for more specific findings. 
—Appeal of Walsh, 89 P.L.J. 383. 

Before the board of adjustment may 
allow the enlargement of a_ building 
which is not in strict compliance with 
the provisions of the ordinance, it must 
find: That there are practical difficul- 
ties or unnecessary hardships in the 
way of carrying out the strict letter of 
the zoning ordinance; that such vari- 
ation or modification will be in har- 
mony with the general purpose or in- 
tent of the zoning ordinanee; that it 
will be in accordance with the general 
or specific rules contained in the zon- 
ing ordinance; and that the spirit of 
the ordinance will be observed, the 
public health, the public safety and 
the general welfare secured and sub- 
stantial justice done. These specific 
findings and conclusions must be made 
by the board before a modification of 
the provisions of the ordinance is 
Booted 5; Appeal of Walsh, 89 P.L.J. 
383. 
The board of adjustment did not 
abuse its discretion when it was au- 
thorized by a zoning ordinance to issue 
a permit for the enlargement of exist- 
ing buildings, or the erection on the 
same lot or plot of ground of addi- 
tional buildings for a trade, business 
or industry located in a district re- 
stricted against its use, where such 
enlargement or expansion would not be 
detrimental to or tend to alter the 
eharacter of the neighborhood.—Appeal 
of Walsh, 89 P.L.J. 383. 

Pa.Com.Pl. Under existing law and 
ordinances, the city of York, Pa., may 
not refuse a permit to erect a building 
consisting of a wood roof and wood 
posts for its support without side walls, 
on the ground that it creates a fire haz- 
ard.—Bream y. City of York, 54 York 
189. 

R.I. On application for exception to 
or variation in ayppiication of zoning 
ordinance so as to permit construction 
of store building on certain premises, 
eity zoning board of review, in finding 
that there was no evidence of unneces- 
sary hardship on petitioner, did not 
treat facts, previously found by it, 
that petitioner recently purchased prop- 
erty and that it was then zoned in 
apartment house district, as conclusive 
against petitioner, but properly treated 
such facts merely as circumstances to 
be considered in determining whether 
exception or variance sought should be 
made.—Potter v. Zoning Board of Re- 
view of City of Cranston, 14 A.2d 669. 

R.I. Where petitioner proposed to 
erect on a lot located in a district 
zoned for business a building to be 
used for a merry-go-round and a pic- 
ture arcade and proposed to park his 
patrons’ automobiles without charge 
on adjacent tract of land not zoned 
for business, and petitioner stated that 
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he catered to children and their moth- 
ers and to peas and Sunday school 
parties, the Zoning Board of the Town 
of Westerly improperly denied petition- 
er’s application for a permit to erect 
building on ground that it should be 
treated as an application for a permit 
to operate an “amusement park’’,.a use 
not permissible in a business district. 
—Carrolo y. Zoning Board of Town 
of Westerly, 21 A.2d 265 

Tex.Civ.App. Under ordinance for- 
bidding use of any part of premises 
within a single-family dwelling district 
for the purpose of conducting or carry- 
ing on a business, trade, or profession- 
al practice, or for carrying on business 
or practice of rendering a professional 
trade or professional service for which 
a charge is made, a permit to remodel 
a dwelling to permit the practice of 
dentistry could not be granted on 
ground that the dentist did not propose 
to establish a business but intended to 
practice a profession, since the term 
“business” has no definite or legal 
measing, but was intended to apply to 
all professions as well as trades. Ver- 
non’s Awn,Civ.St. arts. 1011a-1011¢e.— 
Connor v. City of University Park, 142 
S.W.2d 706, error refused. 

Tex.Civ.App. One seeking a permit 
for business stores in a residential dis- 
trict must allege and prove facts mak- 
ing application of the zoning restric- 
tions unreasonable.—City of University 
Park vy. Hoblitzelle, 150 S.W.2d 169, 
error dismissed, judgment correct. 

Tex.Civ.App. Where city ordinance 
provided that dwelling houses should 
be constructed at a minimum depth of 
30 feet, but that if 25 per cent. of 
a block frontage was improved with 
buildings, the front yard should ex- 
tend to the alignment of such existing 
buildings, and in a certain block the 
depths of the dwellings from the front 
property line were 40 feet, 42 feet, 44 
feet, and 55 feet 6 inches, it was error 
for building inspector of city to cancel 
a building permit theretofore issued 
for the construction of a _ residence 
having a set-back distance of 35 feet 
from the front property line, where at 
time stop order was issued the one to 
whom the building permit had been 
@ranted had expended the sum of 
$340.72 in the construction of a main 
building and garage—Board of Ad- 
justment of City of West University 
Place v. Jones, 153 S.W.2d 510. 

Tex.Civ.Avop. Under zoning  ordi- 
nance permitting, in Resident A Dis- 
tricts, one-family dwellings together 
with uses customarily incident thereto 
when located on the same lot and not 
involving the conduct of a business, 
the refusal by city building inspector 
and board of adjustment of permit to 
medical doctor for proposed enlarge- 
ment of dwelling house in Resident A 
district to include a laboratory, recep- 
tion room, a secretary’s office, a dark 
room. a8 well as room for placing of 
beds adjacent to reception room, was 
not an abuse of discretion.—City of 
Harlingen v. Feener, 153 S.W.2d 671. 
Error refused. 

Wash. A zoning ordinance of city 
of Walla Walla defining a residential 
district as any district within limits 
of city where 75 per cent. of property 
is used, or intended to be used, for 
residential purposes, and _ providing 
that thereafter no building shall be 
erected, altered or used for any busi- 
ness or trade purposes without owner 
thereof either first obtaining written 
consent of owners of property within 
the district to the proposed use as 
therein specified, or without first ob- 
taining a permit therefor from city 
commission, is valid as proper exercise 
of “police power.”’—Chief Petroleum 
Corporation v. City of Walla Walla, 116 
P.2d 560. 

Under zoning ordinance of city of 
Walla Walla providing that thereafter 
no building shall be erected, altered or 
used for any business or trade pur- 
poses in a residential district without 
owner thereof either first obtaining 
written consent of owners of property 
within the district to the proposed use 
as therein specified, or without first 
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obtaining a permit therefor from city 
commission, city commission has dis- 
cretion either to grant or to refuse the 
application for a permit.—Chief Petro- 
leum Corporation v. City of Walla 
Walla, 116 P.2d 560. 


§ 375 

Tex.Civ.App. An applicant who filed 
application for permit to remodel and 
use residence as an office for practice 
of dentistry in a single-family dwell- 
ing district acquired no vested right by 
reason of filing application, and munic- 
ipal officers during litigation involving 
validity of zoning ordinance were au- 
thorized to amend the ordinance, and 
applicant’s rights would be determined 
as of time of hearing on application 
and not as of time application was 
filed. Vernon’s Ann.Civ.St. art. 101le.— 
Connor v. City of University Park, 142 
S.W.2d 706, error refused. 

Where ordinance forbade practice of 
dentistry in one-family dwelling dis- 
trict and permitted a physician or den- 
tist to maintain a private office in his 
residence, provided the permitted use 
was merely incidental to the enjoyment 
of the premises as a bona fide home 
and did not involve the carrying on of 
a business, refusal of permit to re- 
model a home so as to permit the 
practice of dentistry therein on ground 
that proposed use would result in use 
of the premises for the practice of den- 
tistry as a business was not error. 
Vernon’s Ann.Civ.St. art. 1011¢.—Con- 
nor v. City of University Park, 142 S. 
W.2d 706, error refused. 
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N.J.Sup. The purpose of the stat- 
ute providing that building inspectors 
in second class cities shall hold of- 
fice during good behavior, and shall 
not be removed, discharged, or reduced 
in pay or position except for ineffi- 
ciency, incapacity, conduct unbecoming 
an employee, or other just cause, was 
to protect public employees from re- 
moval or reduction in pay _ without 
good cause. N.J.S.A.  40:171-168.— 
Avella v. City of Garfield, 20 A.2d 43, 
126 N.J.L. 507. 

Under statute providing that build- 
ing inspectors in second class cities 
shall hold office during good behavior 
and shall not be removed, discharged, 
or reduced in pay or position except 
for inefficiency, incapacity, conduct un- 
becoming an employee, or other just 
cause, and requiring that a reason- 
able notice be given the accused and 
a hearing be had, an ordinance of the 
city council of a_ second class city 
reducing building inspector’s compen- 
sation was illegal, where no charges 


of any kind were made against in- 
enector, and no hearing was_ given 
tim.) ON.J.S. AL) 40"1 6729 ees On 7aeatiogs 


—Avella_v. City of Garfield, 20 A.2d 
43, 126 N.J.L. 507. 
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Conn. A zoning board of appeals 
should represent public interest en- 
trusted in the board, on appeal from 
decision of board, notwithstanding that 
ordinarily the board has no corporate 
existence and is merely agency of mu- 
nicipality and has no direct interest in 
the litigation—Rommell vy. Walsh, 15 
A,2d 6, 127 Conn. 16. 

Conn. Municipal Zoning Board of 
Appeals has a liberal discretion to de- 
cide whether to reverse a former deci- 
sion denying ‘application for variance 
of zoning ordinance, but such discre- 
tion is reviewable in courts and must 
be reasonably and legally exercised and 
based on evidence fairly sustaining de- 
cision, and ordinarily Board should not 
be permitted to review its own deci- 
sions and revoke action once duly taken 
by it, and the test is whether new or 
additional facts appear showing a 
change of conditions or other consider- 
ations materially affecting the merits, 
intervening subsequent to former deci- 
sion.—Rommell v. Walsh, 16 A.2d 483. 
127 Conn, 272. 

Where such inconvenience as was 
suffered as result of proximity of 
business, by a residential property own- 
er between time when first application 
for zoning ordinance variation was de- 
nied and time of second application 
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was similar in character to that suf- 
fered prior to denial of first applica- 
tion, and full depreciation of residen- 
tial property occurred when business 
zone was established and block built 
and inconvenience or financial detri- 
ment to property owner had not in- 
creased between the two hearings which 
were four years apart, reversal of for- 
mer decision by the Zoning Board of 
Appeals was unreasonable and not war- 
ranted.i-Rommell v. Walsh, 16 A.2d 
483, 127 Conn, 272. : ; 

A variauce of a zoning ordinance 
by the Zoning Board of Appeals is a 
remedy which should be sparingly used. 
—Rommell vy, Walsh, 16 A.2d 483, 127 
Conn. 272. ve 

Where general conditions change So 
as to require a fundamental revision 
of zoning ordinance, court of common 
council of city of Hartford has full 
authority to make the change but to 
authorize a variance by the Zoning 
Board of Appeals there must exist some 
unusual emergency or some unneces- 
sary hardship. 19 Sp.Acts 1925,: Dp. 
987, as amended by 20 Sp.Acts 1927, p. 
238’—Rommell v. Walsh, 16 A.2d 483. 
127 Conn, 272. 

The Zoning Board of Appeals in 
denying a variance in a zoning ordi- 
nance is vested’ with a wide discretion 
which will be interfered with_ only 
when it is abused.cRommell v. Walsh, 
16 A.2d 483, 127 Conn. 272. 

Mass. The Worcester ordinance re- 
quiring license to place obstruction on 
sidewalk or to construct underground 
area under sidewalk does not implied- 


ly forbid owner of premises from. 
maintaining underground area _ con- 
structed years before by _ previous 
owner not obtaining a_ license, since 
there is a distinction between ‘“erec- 
tion” and “maintenanee”’ of a_struc- 
ture.—Turturro v. Calder, 29 N.H.2d 
744, 

N.J. Boards ‘of Adjustment can 


make variances from zoning ordinance 
in appropriate cases, but only upon 
judicial findings within the terms of 
the statutes, and cennOk Dery a vari- 
nee without a finding of valid rea- 
none. N.J.S.A. 40:55-39.—Brandon v. 
Board of Com’rs of Town of Montclair, 
15 A.2d 598, 125 N.J.L. 367, affirming 
11 Aj2d 304, 124 N.J.L. 135. 

Where recommendation of Board of 
Adjustment that permit to build gar- 
den apartments in district zoned for 
one-family dwellings as a variance be 
granted and resolution of board of 
commissioners approving recommenda- 
tion were silent as to any finding of 
public interest and unnecessary hard- 
ship to landowner if variance were not 
granted, resolutions were properly va- 
cated and cause remitted to boards for 
re-examination and determination in 
accordance with correct principles. N. 
J.S.A. 40:55-39.—Brandon v. Board of 
Com’rs of Town of Montclair, 15 A.2d 
598, 125 N.J.L. 367, affirming 11 A.2d 
304, 124 N.J.L. 135. 

A variance from zoning ordinance, 
granted by Board of Adjustment, if 
based upon findings that variance is 
not contrary to public interest and 
that otherwise there would be an un- 
necessary hardship to individual own- 
er, will be final in absence of fraud or 
other abuse. N.J.S.A 40 :55-39,.— 
Brandon vy. Board of Com’rs of Town 
of Montclair, 15 A.2d 598, 125 N.J.L. 
oe affirming 11 A.2d 304, 124 N.J.L. 
135. 

W.Y¥.Sup. An ordinance penalizing 
owner of premises for permitting prem- 
ises to be used for parking of a trailer 
house without a license, and penaliz- 
ing trailer owner for parking trailer 
upon premises within town without a 
license, and leaving the issuance of a 
license to the discretion of town clerk, 
as applied to owner’s parking of an 
unoccupied trailer on premises owned 
by the owner, had no direct connec- 
tion with the health, comfort, safety, 
nnd welfare of society, and was in- 
valid.— Boxer v. Town of Harrison, 22 
N.Y.S.2d 501, 175 Mise, 249. 

N.Y.Sup. Fact that one has a right 
to use his land in a certain way, gives 
him no right to use it without con- 
forming to a proper zoning regulation 
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requiring obtaining of a permit.— 
Boardwalk _& Seashore Corporation v. 
Siyrauck, 22° N.Y.S.2d 611, 175 Misc. 
208. : 3 

N.Y.Sup. Under village zoning ordi- 
nance requiring that residential build- 
ings be-erected upon a piece of ground 
of an area of not less than a certain 
number of square feet, village trustees 
did not have power to eliminate and 
disregard a portion of petitioner’s land 
in ascertaining -whether there was 
compliance with minimum area require- 
ments which would warrant pupae 
petitioner’s application for uilding 
permit.—Shorehaven in Manhasset_ v. 
Village of Great Neck Estates, 22 N.Y. 
8.2d 944. 

That petitioner, who sought a per- 
mit to construct a building on land 
zoned as residential district in village, 
purchased a strip of land adjoining 
that which petitioner previously owned 
for sole purpose of complying with 
minimum area requirements of zoning 
ordinance did not authorize village 
trustees to disregard the purchased 
strip in determining whether petition- 
er’s land complied with minimum area 
requirements of ordinance, especially 
where there was no requirement that 
Jand_ should be of any specified shape. 
—Shorehaven in Manhasset vy. Village 
of Great Neck Estates, 22 N.Y.S.2d 944. 

Pa.Super. The parking of automo- 
biles on a large lot in connection with 
operating a rooming house prior to 
adoption of zoning ordinance prohibit- 
ing operation of public automobile 
parking lots in residential districts did 
not constitute a “nonconforming use,” 
so as to entitle owners of lot, after 
house was razed, to a certificate of oc- 
ecupancy as _a public pares, lot... 53 
P.S. §§ 9183 et seq., 9185—Appeal of 
Yocom, 15 A.2d 687, 142 Pa.Super. 165. 

Pa.Com.Pl. The issuance of a build- 
ing permit confers no vested rights 
upon the holder unless in reliance there- 
on he does something of a substantial 
character toward the construction of 
the building in question, so that an 
amendment to a zoning ordinance, un- 
der which a permit to erect a gasoline 
storage tank has been granted, so as to 
prohibit such tanks, revokes a permit 
issued before the amendment if con- 
struction has not been begun; and this 
is so even though the reason that con- 
struction has not been begun may be 
in part that an appeal had been taken 
from the granting of the permit and a 
restraining order entered.—Appeal of 
Clarke, 37 D. & C. 670. 

A city zoning board of appeals has 
no power or jurisdiction to authorize 
the laying of pipelines to carry gaso- 
line under or across public highways 
or the right of way of a railroad com- 
Deny peal ofeClarke: 37 DIS& CO 

Pa.Com.Pl. Where the extension of a 
manufacturing plant established before 
the enactment of a zoning ordinance 
will further the elimination of annoy- 
ance to nearby residences and the addi- 
tional structure is necessary for the 
continued successful operation of the 
business, and the general welfare will 
be promoted thereby, the refusal by the 
municipal authorities to allow the ex- 
tension is arbitrary, unreasonable and 
illegal and their action will be reversed, 
—Appeal of Alloy Metal Wire Co., 29 
Del. 488. 

Pa.Com.Pl. Where a Zoning Board 
of Appeals has not set forth its rea- 
son for denying the certificate of oc- 
cupancy, its action may be set aside, 
if no legal ground is shown.—Appeal of 
Strunk, 27 North. 324. 

_ Pa.Com.Pl. Where the board of ad- 
justment, created under the zoning or- 
dinance of the city of Pittsburgh, on 
an appeal from a refusal of the bureau 
of building inspection to issue a per- 
mit for the erection of a one-story, 19- 
foot, 20 feet by 36 feet brick building, 
extending a cleaning and dyeing plant, 
for the reason that the extension would 
be a non-conforming use in an ‘A” 
residence district, reversed the action of 
the bureau of pulley inspection and 
directed a permit to issue, the action 
of the board of adjustment was upheld 
by the common pleas court and an ap- 
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peal by the adjoining owner of a resi- 
dence property was dismissed.—Appeal 
of Dunn, 88 P.L.J. 547. 

Tex.Civ.App. A city engineer’s issu- 
ance of permit to erect building for 
manufacture of ice in commercial dis- 
trict of city and failure of city officials 
to inform permittees that ice manu- 
facturing plant in such district would 
violate zoning ordinance did not estop 
city to enforce provisions of ordinance 
with reference to permittees’ property. 
Vernon’s Ann.Civ.St. arts 1011a—1011j. 
—City of Corpus Christi v. Jones, 144 
§$.W.2d 388, error dismissed, judgment 
correct. 

W.Va. City council’s refusal of per- 
mit to build church held not justifiable, - 
under evidence, on ground that main- 
tenance of church at proposed site 
would congest traffic—State ex rel. 
Howell v. Meador, 109 W.Va. 368, 154 
S.B. 876. 
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Conn. Where trial court on July 2, 
1939 rendered judgment sustaining 
plaintiff property owners’ appeal from 
order of zoning board of appeals, and 
on August 4, 1939, notice of defend- 
ants’ intention to appeal was filed, 
signed only by attorney for defendant 
property owners, and on September 
15, 1939, appeal was filed signed by 
attorneys for both defendant property 
owners and defendant zoning board, 
and subsequently both groups of de- 
fendants joined in request for finding 
and in assignments of error after 
counter-finding had been filed by plain- 
tiffs and finding had been made, there 
was not such improper delay in prose- 
cuting appeal as to require that appeal 
be dismissed. Practice Book 1934, p. 
111, § 368.—Rommell vy. Walsh, 15 A.2d 
6, 127 Conn. 16. 

§ 399 ’ 

Conn, In action in nature of appeal 
from order of zoning board of appeals, 
by property owners against zoning 
board of appeals and other property 
owners, notice of appeal from judgment 
of July 2, 1939, sustaining appeal and~- 
setting aside order, signed by one 
group of defendants, would be as effec- 
tual to stay proceedings as a notice 
filed by both groups of defendants. 
Practice Book 1934, pp. 32, 111, §§ 47, 
368.—Rommell v. Walsh, 15 A.2d 6, 127 
Conn. 16. 

Where judgment was entered sustain- 
ing plaintiff property owners’ appeal 
from order of zoning board of appeals, 
and within period permitted by rules 
after filing of notice of intention to 
appeal by defendants signed only by 
attorney for defendant property own- 
ers, both defendant property owners 
and defendant zoning board of appeals 
joined in appeal, and request for find- 
ing and assignment of errors, without 
objection by plaintiffs, motion to dis- 
miss appeal as to the board, filed six 
weeks after tiling of the last paper, 
would be denied, in absence of allega- 
tion or proof of lack of authority of 
counsel for defendant property owners 
to file notice of intention to appeal 
for the board as well as for defendant 
property owners. Practice Book 1934, 
pp. 32, 111, §§ 47, 366, 368.—Rommell 
v. Walsh, 15 A.2d 6, 127 Conn, 16. 


§ 406 
Conn. Where judgment was entered 
sustaining plaintiff property owners’ 
appea: from order of defendant zoning 
board of appeals, board had right to 
join in defendant property owners’ ap- 
peal to Supreme Court of WHrrors.— 


Rommell y. Walsh, 15 A.2d 6, 127 
Conn, 16. 
R.I. The decision of city zoning 


board of review on application, ad- 
dressed to its discretion, for exception 
to or variation in application of zoning 
ordinance, will not be set aside by 
court, unless it clearly appears that 
board acted arbitrarily and abused its 
discretion.—Potter v. Zoning Board of 
eer of City of Cranston, 14 A.2d 


Hvidence held not to show clearly 
that city zoning board of review acted 
arbitrarily or abused its discretion in 
denying application for exception to or 
variation in application of zoning ordi- 


nance so as to permit construction of 
one-story store building on petitioner’s 
lot in apartment house district and use 
of remainder of lot for parking of cus- 
tomers’ automobiles.—Potter v. Zoning 
Board of Review of City of Cranston, 
14 A.2d 669. 
§ 425 


N.M. Provision in city ordinance 
penalizing any one who shall knowingly 
permit or allow any prostitute, courte- 
san or lewd woman or any female who 
has the reputation of “having” a pros- 
titute as a guest, boarder or lodger 
in any hotel, boarding or rooming 
house, etc., the word “having” was a 
typographical error, and would be read 
as “being” which was manifestly in- 
tended when the ordina\ice was con- 
strued as a whole.—City of Roswell v. 
Hall, 112 P.2d 505, 45 N.M. 116. 


§ 426 
See Rex v. Mustin [1940] 4 Dom.L.R. 


Bae Rex vy. Napier [1941] 1 Dom.L.R. 
; § 439 
Ky. The terms “frame” and ‘‘wood- 


en”, as used in town ordinance pro- 
hibiting construction of frame or wood- 
en buildings in fire zone district, are 
synonymous, and only types of build- 
ings prohibited thereby are those with 
exterior surfaces constructed of wood, 
as distinguished from buildings cov- 
ered with metal, concrete or brick 
veneer.—Town of Jamestown v. Allen, 
144 S.W.2d 807. 284 Ky. 347. 

Pa.Com.Pl, The installation of a 
large gasoline storage tank in a city, 
upon property which is subject to 
floods, creates an unusual fire hazard 
endangering life and property.—Appeal 
of Clarke, 37 D. & C. 670. 


§ 449 

Mo. Although town had no authority 
to grant an exclusive franchise, it 
could, at least for a reasonable length 
of time, bind itself not to construct a 
municipal electric and water plant.— 
Kansas City Power & Light Co. v. 
Town of Carrollton. 142 S.W.2d 849. 


455 

Ga. Ordinance prohibiting the own- 
ership, maintenance, or operation of 
pinball machine or similar machine op- 
erated by depositing a coin for pur- 
pose of playing game or engaging in 
contest of chance or skill was within 
power of city of Lithonia under ‘“gen- 
eral welfare,’ clause of charter. Laws 
1918, p. 955, § 51—Woodward v. City 
of Lithonia, 11 S.E.2d 476. 

Ga.App. A city ordinance prohibit- 
ing the operation of pinball and similar 
machines was a proper exercise by the 
city of its authority under the “police 
power’.—Thompson vy. City of Clarks- 
ton, 11 S.H.2d 508. 

See In re Deronin & Cornwall [1940] 
4 Dom.L.R. 410. 


8 464 

Mass. The statute providing that a 
municipal board of health ‘‘may” em- 
ploy necessary officers and agents, and 
fix their salaries or other compensation, 
vests exclusive power in the board to 
be exercised without reference to the 
approval or disapproval of a town or a 
mayor. G.L.(Ter.Hd.) ec. 111, § 27.— 
Gibney vy. Mayor of Fall River, 29 N. 
BH.2d 133. 


Where nurse employed by city board 
of health was removed by board prior 
to expiration of her six months’ pro- 
bationary period, action of board was 
valid, notwithstanding that mayor 
brought force and pressure on_ board 


to secure removal of nurse. G.L.(Ter. 
Hd.) ¢. 31, §§ 3(e), 43; «43, §§ 5, 
46-55; ec. 111, § 27.—Gibney v. Mayor 


of Fall River, 29 N.H.2d 133. 

Where municipal board of health had 
right to remove a nurse during her pro- 
bationary period, without notice or 
opportunity for hearing, reason as- 
signed by board in vote removing 
nurse, was immaterial, since board was 
not obliged to give any reason for 
its action. G.L.(Ter.Ed.) ec. 31, §§ 3 
(e), 43.—Gibney v. Mayor of Fall Riv- 
er, 29 N.H.2d 133. 

N.Y.Sup. Action of Board of WDsti- 
mnate of City of New York in chang- 
ing pay for physicians and _ dentists 
In City Department of Health from 
R per annum to a per session basis 
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did not amount to gn “abolition” of 
positions of physicizas and dentists in 
contravention of Civil Service Law 
and was not an unlawful evasion of 
mandatory provisions of Administra- 
tive Code by administrative rather 
than legislative action. Administrative 
Code, § B40—6.0; Civil Service Law, 
§§ 22, 31; New York City Charter 
of 1936, §§ 67. 68.—Lewin v. La Guar- 
dia, 22 N.Y.S.2d 409, 175 Misc. 165. 
§ 4638 

N.Y.Sup. Where positions of student 
dietician and dietician in the depart- 
ment of hospitals were in the noncom- 
petitive class of the classified civil serv- 
ice, the municipal civil service commis- 
sion had right to reclassify the posi- 
tion of dietician and to order a compe- 
titive examination in pursuance of such 
reclassification._Fink v. Kern, 26 N.Y. 
S8.2d 891, 176 Mise. 114, affirmed 29 
N.Y.S.2d 502, 262 App.Div. 829. 

§ 473 


Ohio. In mandamus proceeding to 
coinpel Portsmouth City Health Dis- 
trict to restore relator to his employ- 
ment _as plumbing inspector, statute 
providing for certain employees of a 
district board of health which is part 
of a general health district was not 
applicable, where Portsmouth City 
Health District was not a part of a 
general health district. Gen.Code, § 
1261-22.—State ex rel. West v. Feyler, 
34 N.H.2d 441, 138 Ohio St. 251. 

Under statute providing that board 
of health in city health district shall 
appoint health commissioner for whole 
or part time service and may appoint 
such other persons as are deemed nec- 
essary, board of health is authorized 
but not required to appoint any one 
in addition to a whole or part time 
health commissioner. Gen,.Code, § 4408. 
—State ex rel. West v. Feyler, 34 N.H. 
BH.2d 441, 138 Ohio St. 251. 

Pa. Admittedly competent and faith- 
ful sanitary inspectors of third class 
eity could not be summarily removed 
merely because they were not nomi- 
nated by the councilman who at the 
time of their appointment more than 
two years before happened to be di- 
rector of the department in which the 
vacancies were to be filled, where ap- 
pointees were eligible and appointment 
was made by majority of city council. 
53 P.S. § 12198—4406.—Steiner v. City 
of Reading, 19 A.2d 283, 341 Pa. 164. 

Sanitary inspectors of third class city 
who had achieved civil service status 
could be removed only if found guilty 
after hearing before city eouncil of 
charges against them for misconduct or 
violation of law of the commonwealth, 
ordinance of the city, or regulation of 
the department. 53 P.S. § 12198—4406. 
—Steiner v. City of Reading, 19 A.2d 
283, 341 Pa. 164. 


§ 476 

Ohio. The board of health of city 
health district which was not part of a 
general health district has the power 
under statute to determine duties of all 
employees of board. Gen.Code, § 4411- 
1.—State ex rel. West v. Feyler, 34 N. 
H.2d 441, 138 Ohio St. 251. 

The board of health of city health 
district which was not part of a gen- 
eral health district had duty to ap- 
point a local registrar of vital statis- 
ties, but had no clear legal duty which 
could be enforced by mandamus to re- 
tain or reappoint relator to such office, 
where appointment, duties, and term 
of office of registrar were matters of 
discretion resting with board, and re- 
lator had no civil service status. Gen. 
Code, §§ 201, 4408, 4411-1.—State ex 
rel. West v. Feyler, 34 N.H.2d 441, 138 
Ohio St. 251. 

Whether duties of plumbing inspec- 
tor and duties of local registrar of 
vital statistics should be combined 
and discharged by the same person is 
a matter of discretion resting with 
board of health of city health district, 
which is not part of a general health 
district, and in which is vested the ap- 
pointing power. Gen.Code, §§ 201, 
4408, 4411-1.—State ex rel. West v. 
he Me 84 N.H.2d 441, 138 Ohio St. 
251. 


§ 500 ; 
N.Y.Sup. Although city of New York 


§ 518 


could prohibit use of a public street 
as a market, so long as city elected 
to permit street to be used as a market, 
the city could not discriminate as 
against some abutting owners, whether 
in fee or by leasehold, with respect — 
to use of market.—Russo- v. Morgan, 
21 N.Y.S.2d 637, 174 Mise. 1013. 

Where city of New York permits the 
use of a public street as a market, city 
cannot exclude from use of market an 
abutting property owner or an owner 
who holds part of the abutting premises 
hy Jeasehold.—Russo v. Morgan, 21 N. 
Y.S.2d 637, 174 Mise. 1018, 

§ 506 

N.Y.Sup. That plaintiffs who sold 
fish from stands in roadway of street 
in city of New York rented offices on 
upper floors of buildings abutting on 
street in order to qualify for permits 
for stands from city department of 
markets did not preclude plaintiffs from 
being entitled to permits, especially 
where operators of stores on_ street 
level had either bought or leased their 
premises for purposes of getting ad- 
vantages of stands in street—Russo yY, 
orEet 21 N.Y.S.2d 637, 174 Misc. 

Where city of New York permitted 
the use of a street as a fish market, 
even if owners and tenants of street 
level stores abutting on street where 
market was located used stands in 
street as an adjunct to business ac- 
tually transacted in stores, and even -if 
tenants of space on upper floors of 
abutting buildings transacted no busi- 
ness.in such space and used stands in 
street as their sole place of doing busi- 
ness, such facts did not justify a 
classification by city which deprived 
some abutters, including fee and lease- 
hold owners, of use of street which 
was accorded to other abutters.—Russo 
Mg he aa 21 N.Y.S.2d 6387, 174 Misc. 


If the giving of an economic ad- 
vantage to others in same business was 
the object of rules adopted by Board 
of Estimate of City of New York gov- 
erning the Fulton Fish Market and 
providing that the fact that an appli- 
eant for a permit in market was owner 
or tenant or had an office in premises 
in front of which stand was to be 
located should be insufficient to entitle 
applicant to a permit, such object did 
not show that classification in rules 
was reasonable instead of arbitrary. 
Agriculture and Markets Law, §§ 261, 
269, 270.—Russo v. Morgan, 21 N.Y.S.2d 
637, 174 Mise. 1013. : 


§ 507 

N.Y.Sup. Rules adopted by Board of 
Estimate of City of New York govern- 
ing the Fulton Fish Market and pro- 
viding that not more than one stand 
should be maintained in front of each 
store, irrespective of number of in- 
dividuals occupying store as owners or 
tenants, could not be sustained upon 
theory that rules were designed to 
regulate density of use or number of 
users, where city was permitting use 
of entire frontage, even to extent of 
allowing occupant of one _ street-level 
store to use entire space in, front of 
store having a frontage of 36 feet. 
Agriculture and Markets Law, §§ 261, 
269, 270.—Russo v. Morgan, 21 N.Y.S. 
2d 637, 174 Mise. 1013. ‘ 

518 

Fla. Generally, anything which is 
detrimental to health or threatens dan- 
ger to persons or property within a 
city may be retarded and dealt with by 
the municipal authorities as a “nui- 
sance.’—Knowles y. Central Allapattae 
Properties, 198 So. 819 

Under a general grant of power re- 
specting ‘nuisances,’ a municipal cor- 
poration may declare a thing to be a 
“nuisance” which is one in fact, but, 
without express charter power, gener- 
ally a city cannot declare by ordinance 
that to be a ‘nuisance’? which is not 
so in fact.—Knowles y. Central Allapat- 
tae Properties, 198 So. 819. 

Pa.Co. The borough does have the 
right to enact ordinances it deems 
necessary to prevent nuisances and to 
punish those acts which are in fact 
nuisances.—Commonwealth y. Cohen, 88 
P.L.J. 539, 54 York 108. 


§ 519 
§ 519 


Ala. A person charged with a public 
nuisance cannot defend upon ground 
that others are also wrongdoers nor 
upon any lack of vigilance in munici- 
pal authorities in protecting the public, 
since it is not for a citizen to secure his 
own invasion of a public right upon 
the ground that the public is not be- 
ing protected in that regard.—McCran- 
ey vy. City of Leeds, 1 So.2d 894. 


542 

Mass.- A bowling alley is “place of 
amusement” within provision of town 
zoning by-law that no new building 
shall be constructed or used in busi- 
ness district for any purpose except 
retail store, salesroom or showroom, 
theater, hall, club or other place of 
amusement or assembly.—Tranfaglia v. 
Building Commissioner of Winchester, 
28 N.H.2d 537. 

Provisions of town zoning by-law, 
forbidding construction or use of 
buildings for any purpose injurious to 


health, safety, morals,’ or welfare of 
community are consistent with pur- 
poses stated in enabling statute, but 


provision forbidding uses harmful to 
property is void as beyond scope of 
such statute. G.L.(Ter.Ed.) c. 40, § 25, 
as added by St.1933, c. 269, § 1—Tran- 
faglia yv. Building .Commissioner of 
Winchester, 28 N.H.2d 537. 


§ 550 : 
Ohio. The phrase “ensuing period” 

as used in statute authorizing a munici- 
pal corporation at any time within one 
year before the expiration of its public 
utility rate contract to fix by ordinance 
the rate to be charged for an “ensuing 
period’, implies no minimum. Gen. 
Code, § 614-44.State ex rel. Brainard 
vy. McConnaughey, 30 N.W.2d 699, 137 
Ohio St. 431. 

§ 603 


La. Under ordinance requiring owner 
of property within the Vieux Carre sec- 
tion of the city of New Orleans before 
altering any building fronting on any 
public street or alley to make applica- 
tion for permit accompanied by full 
plans relating to proposed appearance, 
color, and texture of materials and 
architectural design of the exterior, in- 
cluding the front, sides, rear, and roof 
of building to be altered, construction 
without permit of a lavatory in rear of 
building fronting on a street in Vieux 
Carre section of city constituted change 
to the “exterior” of building and viola- 
tion of ordinance, since word means all 
of outer surfaces of building as dis- 
tinguished from its interior or portion 
inclosed by outer surfaces and is not 
limited to include only the front por- 
tion of building. Const.1921, art. 7, § 
10; art. 14, § 22A, added in 1936.—City 
of New Orleans v. Impastato, 3 So.2d 
559, 198 La. 206. 

N.J.Sup. Conviction for operating 
automobile body repair shop in busi- 
ness zone could not be sustained under 
zoning ordinance forbidding in business 
zone any use prohibited in industrial 
zone, where industrial zone section of 
ordinance did not prohibit conducting 
metal body repair shop but prohibited 
uses noxious or offensive by reason of 
emission of odor, dust, smoke, gas, or 
noise, since operation of metal body re- 
pair shop in industrial zone was not 
prohibited by the ordinance.—Rup- 
precht v. Draney, 19 A.2d 813, 126 N. 
ila, OOo. 

N.Y.Sp.Sess. The aesthetic quality 
of defendant’s work, or its relation to 
erafts as distinguished from arts, was 
immaterial in determining whether de- 
fendant violated a zoning ordinance by 
conducting business of making Neon 
signs at defendant’s residence which 
was in a district zoned for residential 
purposes, where ordinance permitted 
certain professions, including the pro- 
fession of art, to be practiced at one’s 


home.—People v. Daly, 28 N.Y.S.2d 
603. 

A Neon sign maker who colored 
ready-made signs at his residence, 


which was in a district zoned for res- 
idential purposes, and who maintained 
trucks on the premises and advertised 
his business by a sign on lawn, was 
not an “artist” within zoning ordinance 
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provision allowing artists to maintain 
offices in their dwellings, especially 
where signmaker had filed a certifi- 
cate to do business under a company 
name and displayed the name and tele- 
phone number on trucks, and hence 
sign maker was guilty of violating or- 
dinance.—People vy. Daly, 28 N.Y.S.2d 
603. 

Okl. A city zoning ordinance defin- 
ing a dwelling and ‘accessory build- 
ings’ customarily incident thereto, in- 
‘eluding garages, and defining an 
“apartment house’ as a building de- 
signed or used for three or more fami- 
lies, and prescribing zones according 
to use, and forbidding the erection of 
an “apartment house” or the use of 
buildings for apartment houses in res- 
idence zone, was violated by the erec- 
tion of a garage on the back of a lot 
containing a residence, where one 
ground fioor apartment and two up- 
stairs apartments were added to the 
garage, since a garage is an ‘‘accessory 
peut ne was oward v. Mahoney, 106 P. 
2d 267. 


A city ordinance defining a city lot 
as being a parcel of land occupied by 
one building and accessory buildings, 
defining a family, and defining a dwell- 
ing as a building arranged, intended, 
and designed to be occupied by not 
more than two families, and prescrib- 
ing the zones, limiting the use of the 
residence zone to buildings for resi- 
dence purposes, and prohibiting mul- 
tiple family apartments therein, was 
violated by the erection of more than 
one two-family dwelling on one lot 
within the residence zone.—Howard v. 
Mahoney, 106 P.2d 267. 

Pa.Co. On an appeal from a sum- 
mary conviction finding the defendant 
guilty of having violated the zoning 
ordinance of the city of Pittsburgh, 
and the case having been tried by court 
without a jury, where the evidence es- 
tablished that the defendant’s use of 
his property was in violation of the 
zoning ordinance, and there was no 
non-conforming use of the property at 
the time the ordinance became law, the 
defendant was adjudged guilty of the 
offense charged and to be sentenced 
accordingly.—Commonwealth y, Palenik, 
88 P.L.J. 386. 

§ 613 


Fla. The failure of municipal au- 
thorities to enforce ordinance against 
others constitutes no defense in favor 
of one who is prosecuted under such 
ordinance.—Stocks v. Lee, 198 So. 211. 

N.Y. A building permit issued by an 
administrative official of a village could 
not condone, or afford immunity for, a 
violation of a zoning ordinance respect- 
ing alterations in buildings.—Marcus y. 
Village of Mamaroneck, 28 N.E.2d 856, 
283 N.Y. 325, reversing 16 N.Y.S.2d 
626, 258 App.Div. 328. 

N.Y.Mag.Ct. Where property owners 
are charged with violating building 
zone resolution, defense of prior non- 
conforming use is availing only if use 
has been a continuous nonconforming 
use in unbroken sequence from the 
time the zoning law became effective to 
the date of the alleged violation. Ad- 
ministrative Code, §§ 643a-13.0, C26- 
207.0.—People, on Complaint of Kelly, 
v. Sheil, 26 N.Y.S.2d 188. 

Where defendants were charged with 
having used premises located in resi- 
dence district for business of storage 
of trucks and contractor’s equipment, 
and evidence established that several 
changes took place in character of busi- 
ness conducted on premises in question 
in period beginning prior to enactment 
of building zone resolution and ending 
with institution of prosecution, and that 
during a considerable interval all busi- 
ness on premises was abandoned, prior 
nonconforming use was not a defense, 
and defendants were guilty of offense 
charged. Administrative Code, §§ 643a— 
13.0, C26-207.0.—People, on Complaint 
of Kelly, v. Sheil, 26 N.¥.S.2d 188. 

15 


§ 6 
Fla. The failure to enforce a valid 
police regulation in one case or in many 
cases does not affect the power of the 
city to enforce it in other cases.—City 
of Miami Beach y. State ex rel. Patri- 
cian Hotel Co., 200 So. 213. 
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§ 620 A 

Minn. Under statute providing that 
jurisdiction of justices of the peace 
shall be coextensive with limits of 
county in which they reside, except in 
certain cases, the provision that stat- 
ute shall not affect jurisdiction of any 
city justice or justice of the peace un- 
der charter of any city or village situ- 
ate in two or more counties was in- 
tended to preserve jurisdiction of such 
justices over prosecutions for violation 
of city ordinances wherever committed 
within city, although city may lie in 
two or more counties, and the provi- 
sion is not susceptible of construction 
that city justices, or justices of the 
peace under charter of any city or vil- 
lage situated in two or more coun- 
ties, are to be classified differently 
from other justices as to their general 
jurisdiction. Mason’s Minn.St.1927, §§ 
1181, 8993.—State ex rel. Carlton v. 
Weed, 294 N.W. 370. 


§ 644 

Ala.App. A complaint charging that 
defendant, within police jurisdiction of 
complainant city, was in charge of 
premises upon which there existed a 
closet or privy, other than a sewered 
water closet, and that defendant per- 
mitted privy to be used without having 
paid charges for cleaning privy as re- 
quired by city ordinance, was not ob- 
jectionable as being vague and indefi- 
nite, and failing to sufficiently inform 
defendant of what he was called upon 
to defend or allow a reasonable joinder 
of issue thereon.—Lavender v. City of 


Tuscaloosa, 198 So. 459, followed in 
198 ‘So. 461. 
Ala.App. Where neither affidavit, 


warrant of arrest, complaint nor proof 
showed value of property allegedly sto- 
len by accused, judgment of conviction 
could not stand.—Thompson v. City of 
Sylacauga, 200 So. 795. 

Cal.App. Where complaint under 
which petitioner seeking release on ha- 
beas corpus was convicted alleged that 
he did willfully and unlawfully commit 
the crime of being intoxicated in a 
public place or place open to public 
view in certain city in violation of or- 
dinance, even though complaint failed 
to allege the precise address of the 
public place or place open to public 
view, evidence was admissible under 
the allegation to establish such facts as 
bi ee Ee parte Boza, 106 P. 


Ill. In city’s action to recover pen- 
alty, complaint containing language of 
ordinance imposing penalty for making 
or aiding in making improper noise, 
riot, disturbance, breach of the peace, 
or diversion tending to a breach of 
the peace and charging that defendant 
at a specified time and place in an in- 
toxicated condition did boisterously 
threaten, abuse and address to many 
persons then and there present, vile, 
obscene and profane language in viola- 
tion of ordinance was _ sufficient to 
charge a violation.—City of Chicago v. 
Hunt, 29 N.H.2d 86, 374 Ill. 234, 


ULApp. If a complaint charging 
violation of a municipal ordinance is 
insufficient in failing to point out 
particular charge made, defect may be 
obviated by a motion for a more 
specific statement.—City of Chicago v. 
fyersecke, 29 N.E.2d 301, 306 Ill.App. 


N.J.Sup. In a summary proceeding 
on a penal ordinance, nothing is pre- 
sumed or intended in favor of the com- 
plaint or the conviction thereunder.— 
Tucker v. Randall, 15 A.2d 324, 18 N. 
J.Misc. 675. 

Under an ordinance provided that 
without having first obtained a permit 
therefor, no person shall solicit from 
house to house or in any public street, 
park or public place the gift of money 
for the use of any charitable or other 
institution, complaint alleging that ac- 
cused “did solicit from house to house 
the gift of money for the use and 
benefit of an institution or organiza- 
tion” in violation of the ordinance but 
not alleging that accused solicited 
without first having obtained a permit 
and -failing to name organization for 
whose use solicitations were made was 
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fatally defective—Tucker v. Randall, 
15 A.2d 324, 18 N.J.Mise. 675. 
§ 650 
Il.App. Under statute providing 


that actions for violation of any or- 
dinance may be brought upon affidavit 
of any person that ordinance has been 
violated and that person making the 
complaint has reasonable grounds to 
believe the party charged is guilty, 
complaint charging defendant with dis- 
orderly conduct based on the informa- 
tion and belief of the officer who swore 
to the complaint was sufficient. Smith- 
Hurd Stats. c. 24, § 80.—City of Chi- 
cago v. Wernecke, 29 N.H.2d 301, 306 
Ill.App. 514. 


§ 652 

N.J.Com.Pl. A complaint, charging 
accused with violation of portion of 
zoning ordinance providing that trim- 
mer, header, or tail beams, unless sup- 
ported on a wall or girder, should be 
hung in approved metal hangers, was 
defective where there was no allega- 
tion that the accused did cause trim- 
mer, header or tail beams over four 
feet in length not supported on a wall 
or girder, to be erected without being 
hung in approved metal hangers, but 
defect was waived where not relied up- 
on in the petition for review. N.J.S.A. 
2:215-7.—State v. Heath, 15 A.2d 92, 18 
N.J.Mise. 471. 


8 671 

Ala.App. Municipal ordinances must 
be proven on prosecutions for their vio- 
lation.—Thompson y. City of Sylacauga, 
200 So. 795. 

In prosecution for violating ordinance 
relating to petit larceny, it was incum- 
bent upon city to show or to introduce 
in evidence an ordinance prohibiting 
commission of the offense within the 
incorporated limits of the city or with- 
in the police jurisdiction thereof, and 
upon city’s failure to do so, the court 
improperly pronounced judgment of 
conviction against accused.—Thompson 
y. City of Sylacauga, 200 So. 795. 

A city, prosecuting one for violating 
an ordinance which does not itself fix 
a penalty, must introduce in evidence 
an ordinance which does impose the 
penalty.—Thompson vy. City of Syla- 
cauga, 200 So. 795. 

ere neither affidavit, warrant of 
arrest, complaint nor proof showed val- 
ue of property allegedly stolen by ac- 
eused, judgment of conviction could 
not stand.—Thompson y. City of Syla- 
cauga, 200 So. 795. 

_il.App. Evidence sustained convic- 
tion of violation of zoning ordinance on 
ground that owner used building lo- 
cated in one family dwelling district 
as a three-family dwelling as against 
contention that building was occupied 
by more than one family when the or- 
dinance was enacted and that noncon- 
forming use could be continued under 
ordinance.—Village of Oak Park v. 
Epneeer 380 N.E.2d 777, 307 Ill.App. 


Mass. In prosecution for violation of 
an ordinance, the ordinance upon which 
prosecution was based should have been 
introduced in evidence and made part 
of record.—Commonwealth vy. Pascone, 
83 N.E.2d 522, 308 Mass. 591. 

Minn. Evidence that defendant ar- 
rived home between 2:30 and 3 o’clock 
in the morning in an intoxicated condi- 
tion and by shouting threatened to 
break down the door of his home and 
began to batter the door, that after de- 
fendant entered his home, there was 
terrific shouting, that defendant’s wife 
shouted for some one to call the police, 
and that he was soon arrested on a 
nearby street, was sufficient to sustain 
conviction under a city ordinance mak- 
ing it unlawful within any public street, 
ground or thoroughfare, or other public 
place within city limits, for any person 
to appear in a state of “open drunken- 
ness.’’—City of Duluth y. Oberg, 297 
N.W. 712. 

N.M. Evidence sustained conviction 
for renting room to a prostitute con- 
trary to city ordinance.—City of Ros- 
well v. Hall, 112 P.2d 505, 45 N.M. 116. 

Pa.Com.Pl. Where, in a return to 
writ of certiorari, the alderman’s record 
fails to show that summary conviction 
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was obtained on legal evidence or that 
any evidence had been taken. Held, 
that exceptions to the return will be 
sustained and the judgment of the al- 
derman will be  reversed.—Common- 
wealth v. Klein, 42 Lack.Jur. 40. 

S.C. Evidence that defendant was 
attempting to sell a magazine which 
was one of the propagandic mediums 
of Jehovah’s Witnesses, that to call at- 
tention to the magazine he would call 
out “Religion is ruining the nations; 
Christianity will save the people,” that, 
a passerby took exception to statements 
of defendant who was given a severe 
beating, and that the passerby was the 
aggressor, did not sustain conviction 
for violating ordinance providing that 
any person creating any disturbance 
or creating or engaging in any brawl, 
affray, fighting or indulging in pro- 
fane, obscene, abusive or vulgar lan- 
guage shall be subject to a fine. Const. 
art. els esse 4s os US CrAL Const 
Amends. 1, 14.—City of Gaffney v. Put- 
nam, 15 §.B.2d Seren | S.C. 237. 


N.J.Sup. In a summary proceeding 
on a penal ordinance, nothing is pre- 
sumed or intended in favor of the 
complaint or the conviction thereunder. 
—Tucker v. Randall, 15 A.2d 324, 18 N. 
J.Misc. 675. : 

§ 685 

Ala.App. Where judgment showed a 
proper confession by accused and his 
sureties for fine and costs for violation 
of provision of city code, the recorder 
had no power immediately after tak- 
ing such confession of judgment, to 
sentence accused to 20 days’ hard labor 
upon the streets of the city for pay- 
ment of the fine and costs. Code 1923, 
§ 1936, as amended by Gen.Acts 1927, 
p. 217.—Thompson y. City of Syla- 
cauga, 200 So. 795. 

Pa.Super. In entering a judgment of 
summary conviction for violating ordi- 
nance regulating canvassing for sale of 
merchandise within city and providing 
for a fine and in default of payment 
thereof for commitment to borough 
lockup for period not exceeding five 
days or to county jail for period not 
exceeding 30 days, it is not necessary 
that the judgment or sentence should 
state the alternative duration of im- 
prisonment, since the imprisonment is 
part of the warrant of execution, not 
of the sentence, and the warrant of 
commitment should set forth the alter- 
native imprisonment.—Ferree v. Doug- 
las, 21 A.2d 472. 


The statutes providing for the re- 
lease of insolvent debtors were not ap- 
plicable to defendants imprisoned for 
failure to pay fine and costs on sum- 
mary conviction of violation of ordi- 
mance, where the ordinance fixed the 
limit of imprisonment if the fine im- 
posed and costs were not paid, and 
the prisoners could not be held after 
the expiration of the time stated in 
the warrant of commitment, which 
could not exceed the period fixed in 
the ordinance. 12 P.S. § 1871 et seq.; 
39 P.S. §§ 13, 14.—Ferree v. Douglas, 
21 A.2d 472. 


§ 698 : 

Iil.App. Where suit by city against 
resident for violation of ordinance was 
started before a police magistrate, but 
jury was waived and the facts were 
stipulated, and all elements necessary 
to constitute the offense appeared from 
the stipulation, it was too late on ap- 
peal to raise for the first time the 
question of sufficiency of the complaint 
and warrant. Smith-Hurd Stats. c. 
24, § 1 et seq.—City of Litchfield v. 
Hart, 29 N.H.2d 678, 306 Ill.App. 621, 
transferred 24 N.H.2d 345, 372 Ill. 457. 

N.J. Where defendant was found 
guilty on September 9, 1938, but sen- 
tence was not imposed until December 
20, 1938, when court entered in docket 
that defendant was sentenced to pay a 
fine or be committed to county jail, the 
docket entry was the “final judgment” 
which could be reviewed under statute 
within 30 days. N.J.S.A. 2:81-13.— 
Atlantic City v. Le Beck, 15 A.2d 653, 
125 N.J.L. 373, affirming 11 A.2d 602, 
124 N.J.L. 310. ; 

N.J. On certiorari to review _a con- 
viction for violating zoning ordinance, 


§ 707 


reviewing court woyld not consider 
questions as to whether a use consti- 
tuted a nonconforming use within sav- 
ing clause of zoning ordinances where 
such questions were not raised in the 
lower court.—Berry v. Recorder’s Of- 
fice of Town of West Orange, 15 A.2d 
758, 125 N.J.L. 273, affirming Berry v. 
Recorder’s Court of Town of West 
Orange, 11 A.2d 748, 124 N.J.L. 385. 

N.D. Where one who was convicted 
in a police magistrate’s court of vio- 
lating a city ordinance, filed a notice 
of appeal, which was not served on city 
attorney, and an undertaking on ap- 
peal limited in amount approved by the 
magistrate, and magistrate certified the 
record to the District Court and re- 
leased defendant from custody, magis- 
trate could not thereafter ignore the 
appeal thus pending and remand de- 
fendant to custody. Comp.Laws 1913, 
§§ 3655, 3660, 9175.—State ex rel. 
Knauss v. Kohler, 296 N.W. 918 

_Pa.Com.Pl. Where a defendant con- 
victed before a magistrate and sen- 
tenced under a summary proceeding has 
voluntarily paid the fine and costs, the 
court of common pleas has no power 
on certiorari subsequently to reverse the 
judgment and order restitution.—City 
of Uniontown v. Samonas, 4 Fay.L.J. 18. 

Failure to give a defendant ten days’ 
notice by registered mail of the forfei- 
ture of bail money paid to the city 
treasurer as required by § 4 of the Act 
of May 23, 1923, P.L. 339, 19 P.S. § 78, 
does not give authority in a proceeding 
for certiorari in the court of common 
pleas to enable it to order a refund of 
the forfeited bail, particularly where 
defendants had actual knowledge of the 
forfeiture.—City of Uniontown v. Samo- 
nas, 4 Fay.L.J. 18. 

Pa.Com.Pl. The writ of certiorari 
must be in a pending matter and should 
not issue if the case is at an end.—City 
of Uniontown v. Samonas, 4 Fay.L.J. 


§ '700 

N.J.Com.Pl. A petition for review of 
a conviction of violation of a zoning 
ordinance of Borough of Leonia, made 
by attorney for the accused, was not 
made by a “person who has been con- 
victed” as required by statute and was 
fatally defective. N.J.S.A. 2:215-7.— 
State v. Heath, 15 A.2d 92, 18 N.J.Misc. 


471. 
§ 702 , 

N.J.Com.Pl. Where fine imposed on 
accused convicted of violating provi- 
sions of the zoning ordinance of the 
Borough of Leonia was paid without 
protest, petition for review of convic- 
tion presented a “‘moot question’. N. 
J.S.A, 2:215-7.—State v. Heath, 15 A. 
2d 92, 18 N.J.Mise. 471. 


A complaint, charging accused with 
violation of portion of zoning ordinance 
providing that trimmer, header, or tail 
beams, unless supported on a wall or 
girder, should be hung in approved 
metal hangers, was defective where 
there was no allegation that the ac- 
cused did cause trimmer, header or tail 
beams over four feet in length not sup- 
ported on a wall or girder, to be erect- 
ed without being hung in approved 
metal hangers, but defect was waived 
where not relied upon in the petition 
for review. N.J.S.A. 2:215-7.—State v. 
Heath, 15 A.2d 92, 18 N.J.Mise. 471. 


§ 707 

Mass. The Supreme Judicial Court, 
upon exceptions to conviction in su- 
perior court of violation of city ordi- 
nance, could not consider “supplemen- 
tary agreed statement of facts” signed 
by assistant district attorney and de- 
fendant’s attorney,. where it appeared 
that supplementary statement was filed 
about two weeks after finding defend- 
ant guilty, and it did not appear that 
trial judge consented to its incorpora- 
tion in the bill of exceptions or that 
he ever saw it.—Commonwealth vy. An- 
derson, 32 N.H.2d 684, 308 Mass. 370. 

Mass. In prosecution for violation of 
an ordinance, the ordinance upon which 
prosecution was based should have been 
introduced in evidence and made part of 
record.—Commonwealth vy. Pascone, 33 
N.E.2d 522, 308 Mass. 691. 

N.J. Where court of common pleas 


* 


§ 707 

instead of making an order for review 
as prescribed by statute allowed what 
appeared to be a writ of certiorari, the 
Supreme Court properly regarded the 
proceedings as_ before the. court of 
common pleas for review, since enter- 
ing of the order was an error of form 
and not of substance, but the pore ae 
was subject to censure. J.S.A. 
2:81-13.—Atlantic City of Le Beck, 15 
A.2d 653, 125 N.J.L. 373, affirming 11 
A.2d 602, 124 N.J.L. 310. : 

N.D. Under statute allowing an ap- 
peal from a judgment of a police 
magistrate within ten days in case 
of fine and within 24 hours in case of 
imprisonment, defendant who was con- 
victed in a police magistrate’s court of 
violating a city ordinance, and who 


“was sentenced to imprisonment in jail 


and who was also fined, could appeal 
to the District Court from the judg- 
ment of conviction within ten days 
from the pronouncement of the judg- 
ment. Comp.Laws 1913, §§ 3655, 3660. 
—State ex rel. Knauss vy. Kohler, 296 
N.W. 918. 
§ 716 


N.J. In_reviewing a conviction, the 
Supreme Court will not weigh the evi- 
dence for purpose of reaching an inde- 
pendent result, but will consider 
whether it forms a rational basis for 
the judgment. N.J.S.A. 2:81-13.—At- 
lantic City v. Le Beck, 15 A.2d 653, 
125 N.J.L. 373, affirming 11 A.2d 602, 
124 N.J.L. 310. 

Determination of the Atlantic county 
court of common pleas reversing a 
judgment of the recorder’s court of At- 
jantiec City convicting defendant of a 
violation of a zoning ordinance for op- 
erating a boarding house in a restrict- 
ed zone was properly affirmed by the 
Supreme Court. N.J.S.A, 2:81-13.—At- 
lantic City v. Le Beck, 15 A.2d 653, 
125 N.J.L. 378, affirming 11 A.2d 602, 
124 N.J.L. 310. 76 


§ 

N.J.Com.Pl. On petition for review 
of conviction for violation of zoning 
ordinance, it is not within the province 
of reviewing court to weigh the evi- 
dence. N.J.S.A. 2 :215-7.—State v. 
Heath, 15 A.2d Pras N.J.Mise. 471. 

4: 


Ala.App. Where record on appeal of 
accused who was charged with petit 
larceny was redundant witk error and 
confusion and more than three years 
had elapsed after alleged commission 
of offense by accused, any further at- 
tempt to proceed with prosecution 
would be barred by limitations and 
hence the case would not be remanded 
for another trial. Code 19238, § 4930. 
—Thompson y. City of Sylacauga, 200 
So. 795. 

Pa.Co. 


On appeal from a summary 
conviction 


before a police magistrate 


_ for violating a municipal ordinance au- 


thorizing the city treasurer to issue 
licenses to operate merchandise vending 
slot machines, the information was 
quashed and _ defendant discharged 
where he failed to take out a license 
and pay a fee before placing these ma- 
ehines in operation. Before the police 
power can be invoked, a business must 
be affected by a public interest. This 
ordinance violates article I, sections 9 
and 10, and article IX, section 1, of the 
constitution of the commonwealth of 
Pennsylvania, and section I of the XIV 
amendment.—Commonwealth ex rel. y. 
Bradley, 89 P.L.J. 141. 
§ 734 

Ga.App. The recorder’s court of City 
of Atlanta was authorized to impose 
costs upon defendant convicted of vio- 
lation of municipal ordinance. Laws 
1938, p. 218, § 10.—Murphy vy. City of 
Atlanta, 14 8.H.2d 232, 64 Ga.App. 752. 


§ 741 
The delegation of the several 


Cal. 
powers of administration to officers, 
boards, and commissions was not in- 
tended by the framers of the charter 


of the City and County of San Fran- 


cisco to deprive the board of super- 
visors of the power to plan, study, and 
legislate for civic betterment and im- 
proved conditions of municipal affairs. 
Const. art. 11, § 6—City and County 
A een Francisco y. Boyd, 110 P.2d 
1036. 
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Conn. That the board of zoning ap- 

peals of city of New Haven, in passing 
on petition for permission to use 
premises for mortuary purposes, did 
not take a separate vote on each of the 
subordinate claims made by petitioner 
was not ground for complaint by peti- 
tioner where requisite number of board 
members was present and voted unan- 
imously to deny petition, notwithstand- 
ing city charterprovisions that board 
should keep minutes of its proceed- 
ings, showing vote of each member 
upon every question, since such provi- 
sions applied only to ultimate ques- 
tion whether permission should _be 
granted. 19 Sp.Laws, p. 1009, § 6.— 
Torello v. Board of Zoning Appeals of 
New Haven, 16 A.2d 591, 127 Conn. 
307. ae 
Neb. Both legislative and adminis- 
trative powers of a municipality are 
vested in a mayor and city council. 
—Read y. City of Scottsbluff, 297 N. 
W. 669. 
N.H. City councils may not exercise 
authority specially granted to special 
administrative boards, but authority 
withheld from such boards remains in 
the councils, and they may not inter- 
fere with authority ard functions of 
the boards, but subject thereto may act 
for the city’s general welfare within 
legislative permission.—Leary v. City 
of Manchester, 21 A.2d 156. 

N.J.Ch. The action of a board of 
commissioners of a town is not re- 
quired to read “Be it resolved” ete., in 
order to be a “resolution’.—Town of 
Irvington v. Ollemar, 16 A.2d 568, 128 
N.J.Eq. 402. 

The act of a board of commissioners 
of a town in voting on a motion made 
by some member amounts to a “resolu- 
tion”, whether it is called an order, di- 
rection or determination.—Town of Ir- 
vington v. Ollemar, 16 A.2d 563, 128 N. 
J.Eq. 402. 

A body, such as a municipal commis- 
sion, can act only by ordinance or reso- 
lution.—Town of Irvington yv. Ollemar, 
16 A.2d 568, 128 N.J.Wq. 402. 

Any action of a body, such as a mu- 
nicipal commission, which does not rise 
to the dignity of an ordinance, is a 
“resolution’.—Town of Irvington v. 
QNemar, 16 A.2d 563, 128 N.J.Hq. 402. 


N.Y.Sup. The council of the city of 
New York turder its power to legislate 
upen matters uferting health, safety 
and weifare of civil service employees 
and charter provision empowering it 
to initiate a referendum to change 
membership of Municipal Civil Service 
Commission has power to investigate 
Civil Service Commission. New York 
City Charter 1936, § 40, subd. 8.— 
In re Application of Smith, 26 N.Y.S8.2d 
560, 175 Misc. 937, affirmed 24 N.Y.S. 
2d 992, 260 App.Div. 1008, appeal de- 
nied 25 N.Y.S.2d 1022. 


Under New York City charter provi- 
sion authorizing council to investigate 
the matters relating to the affairs of 
the city, council was authorized to ap- 
point a special committee to investigate 
the Civil Service Commission for the 
purpose of laying a foundation for a 
petition to the mayor by the council 
calling for the removal of administra- 
tive officials, notwithstanding that the 
purpose of the inquiry was not to 
bring about remedial legislation, New 
York City Charter 1936, § 43; Civil 
Service Law, § 1 et seq.—In re Appli- 
cation of Smith, 26 N.Y.S.2d 560, 175 
Mise. 937, affirmed 24 N.Y.8.2d 992, 
260 App.Div. 10038, appeal denied 25 N. 
Y.8.2d 1022. 

N.Y.Sup. The city council of city 
of New York is the legislative branch 
of city government, and not an agency 
of city, and council purposely has been 
given powers of investigation of its 
own, independent of executive branch, 
with right to employ counsel of its 
own selection, and commissioner of in- 
vestigation of executive branch of city 
government cannot investigate to find 
out whether council has made a wise 
choice. New York City Charter 1936, 
§§ 803, 981.—In re Hillis, 28 N.Y.S.2d 
988, 176 Mise. 887. 

_ Ohio App. The city council has an 
inherent power to make full and com- 
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plete investigation on any matters 
coming within their operative function, 
whether in contemplation of future leg- 
islation or not, and where nature of 
the investigation is such that council 
needs competent or expert services in 
aiding them in determining their offi- 
cial duties, the council has inherent 
right to make such employment. Gen. 
Code, §§ 4210, 4211.—State ex rel. Hol- 
loway v. Rhodes, 35 N.H.2d 987. 

The council of City of Columbus was 
authorized under its charter to hold in- 
vestigation of gas rate litigation ex- 
penditures and to employ a special in- 
vestigator to assist in the investigation. 
Gen.Code, §§ 4210, 4211.—State ex rel. 
Holloway v. Rhodes, 35 N.H.2d 987. 

Pa.Quar.Sess. Though Section 816, 
Article 8 of Borough Code, 53 P.S. § 
12707, authorizing courts to decrease 
the number of councilmen in a borough, 
is unconstitutional, as delegation of 
legislative power to the courts, still 
where councils were reduced, six and a 
half and sixteen years ago respective- 
ly, with consent and without opposi- 
tion, the status will not be disturbed.— 
In re Number of Councilmen in Bor- 
oven of Kingston, 34 Luz.L.Reg.Rep. 


Tex.Civ.-App. Where city charter 
provided that no ordinance or resolu- 
tion shall be passed finally on the date 
of its first reading except in case of 
public emergencies, even if action of 
city authorizing conveyance was reso- 
lution and not ordinance, the resolution 
was invalid where it was passed on 
date of its first reading and public 
emergency was not shown.—Wilder vy. 
American Produce Co., 147 S.W.2d 936, 
conforming to mandate 141 S.W.2d 587, 
135 Tex. 186, reversing 124 S.W.2d 400. 
Error granted. 

An “ordinance” is legislative action, 
whereas a “resolution” is administra- 
tive in character.—Wilder v. American 
Produce Co., 147 S.W.2d 936, conform- 
ing to mandate, 141 S.W.2d 587, 135 
Tex. 186, reversing 124 S.W.2d 400. 
Error granted. 


§ 766 
Mass. In the absence of statutory 
restriction, a majority of a municipal 
council or board is generally a ‘‘quo- 
rum,” and a majority of the quorum 
can_act.—EHllison v. City of Haverhill, 
35 N.H.2d 202, 309 Mass. 350. 


§ 774 

Ga. The action of a majority of the 
governing body of the City of Social 
Cirele, consisting of mayor and four 
councilmen, is that of the city.—-Gibbs 
v. City of Social Circle, 12 S.H.2d 335, 
191 Ga. 422. 

Mass. The statute providing that no 
land shall be taken or purchased there- 
under until an appropriation of money 
has been made for the purpose by a 
“two-thirds vote” of the city ConmeAn or 
by a two-thirds vote of the town, in 
view of legislative history, requires no 
more than the votes of two-thirds of 
the members of the council who are 
present at the meeting, and hence there 
was a compliance with the statute 
where appropriation order by munici- 
pal council of the city of Haverhill 
for certain sum to purchase land for a 
public’ parking place was adopted by 
the votes of three out of the five mem- 
bers of the council, the other two being 
absent. G.L.(Ter.Ed.) ¢ 40, § 14.— 
Ellisqn v. City of Haverhill, 35 N.H.2d 
202, 309 Mass. 350. 

In the absence of statutory restric- 
tion, a majority of a municipal council 
or board is generally a ‘‘quorum,”’ and 
a majority of the quorum can _ sct.— 
Ellison y. City of Haverhill, 35 N.H.2d 


202.309 Mass. 350. 
§ 780 
Ark. Where city ordinance _ pro- 


hibited operation of a filling station 
without permit, a councilman who 
without permit erected a station and 
thereafter leased it to an oil company 
and moved the council for issuance of 
permit was incompetent to vote for 
the motion, and hence injunction would 
issue to restrain operation of station, 
where without such councilman’s vote 
majority of elected members to coun- 
cil did not vote for issuance of the per- 
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mit. Pope’s Dig. §§ 9548, 9588, 9589. 
Beate a en bere v. Holeman, 144 S.W. 


8 781 

Wis. Under statutes providing that 
common council should consist of 
mayor and aldermen and that mayor 
should not be counted in computing 
majority or other proportion of coun- 
cil required by law and that mayor 
should not vote except in case of a 
tie and requiring ordinance repealing 
provision for board of police and fire 
commissioners in cities of less than 4,- 
000 population to be adopted by a 
majority of all the members of the 
council, mayor cannot cast~ a _ vote 
where the council is equally divided on 
repealing ordinance since, if such ordi- 
nance is adopted by a majority of all 
the members of the council, there can 
never be a tie vote. St.1939, §§ 62.11, 
62.13(1, 2).—Seelig v. City of Ripon, 
297 N.W. 368, 237 Wis. 533. 

Under statute providing that mayor 
should not be counted in computing 
a majority or other proportion of the 
council and. shall not vote except in 
ease of a tie, and statute requiring 
ordinance repealing provision for 
police and fire commissioners in cities 
of less than 4,000 population to be 
adopted by majority of all the mem- 
bers of the council, where council was 
evenly divided on ordinance abolishing 
police and fire commission and mayor 
east his vote for the ordinance, ré- 
pealing ordinance was not properly 
adopted and was ineffective for any 
purpose, since mayor could not vote. 
St.1939, §§ 62.11, 62.13(1, 2).—Seelig 
v. City of Ripon, 297 N.W. 368, 237 
Wis. 533. 


§ 783 

C.C.A.11]. Where a city council has 
formally voted on a proposition, and 
there is no motion for reconsideration, 
the council may not reconsider its ac- 
tion if the rights of other persons 
have intervened.—Getz y. City of Har- 
vey, 118 F.2d 817. 

Ohio App. Where city charter re- 
quired appointment of a member of 
the civil service commission to be made 
by the mayor with the consent of the 
eity council, and the mayor notified an 
appointee in writing of his appoint- 
ment, and appointee in writing accept- 
ed the appointment and took the oath 
of office and entered on the discharge 
of the duties of the office, the city 
council could not thereafter reconsider 
its action in confirming the appoint- 
ment, though the reconsideration came 
within period during which council’s 
rules permitted reconsideration of its 
ordinary legislative acts.—De Woody 
v. Underwood, 34 N.H.2d 263, 66 Ohio 
App. 367. 

§ 784 

Ark. A committee of city council 
having jurisdiction over city’s parks 
possessed no legislative powers, since 
legislative powers had been conferred 
by statute upon the council and _ not 
upon committees thereof. Pope’s Dig. 
§ a et y. Fewell, 149 S.W. 
2d 949. 


N.Y.Sup. Under New York City char- 
ter provision authorizing council to ap- 
point special committee to investigate 
matters relating to the affairs of the 
city, council had power to appoint a 
special committee to investigate the 
Civil Service Commission, and to au- 
thorize each member of committé to 
act aS a subcommittee of one for the 
purpose of examining witnesses at pri- 
vate examinations in preparation for 
public hearings, notwithstanding char- 
ter provision that whenever any act is 
authorized to be done by any board or 
other body, the act of the majority 
shall be deemed an act of the entire 
board or body and that a majority of 
the members shall constitute a quorum 
thereof, since such provision was not 
applicable. New York City Charter 
1936, §§ 48, 899—In re Application of 
Smith, 26 N.Y.S.2d 560, 175 Misc. 937, 
affirmed 24 N.Y.S.2d 992, 260 App.Div. 
1003, appeal denied 25 N.Y.S.2d 1022. 

The council of the city of New York 
was not deprived of the power to au- 
thorize a subcommittee of a special 
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committee appointed to investigate the 
Civil Service Commission to examine 
witnesses at private examinations in 
preparation for ublic hearings by 
charter provision that the council shall 
sit with open doors, since the provi- 
sion refers only to legislative sessions 
of the council and not to fact-finding 
investigations at which no legislative 
action is taken and purpose of which 
would be circumvented by public hear- 
ings. New York City Charter 1936, 3 
39, 803.—In re Application of Smith, 2 
N.Y.S.2d 560, 175 Misc. 937, affirmed 
24 N.Y.S.2d 992, 260 App.Div. 1003, ap- 
peal denied 25 N.Y.S.2d 1022. 


N.Y.Sup. <A special committee of the 
council of the city of New York, which 
was _ investigating affairs and conduct 
of the municipal civil service commis- 
sion had authority to subpcena docu- 
ments in the private files of the mayor 
which were not confidential documents 
relating to apprehension and punish- 
ment of criminals or diplomatic cor- 
respondence. New York City Charter 
1936, §§ 3, 4, 5, subd. 1, 6,°8, 21, 38, 
39, 43, 61; 62,63, 66, (70; 71, 211° et 
Seq, 362) 33, 803.2 98t,. subd. 2, 082. 
—La Guardia’ v. Smith, 27 N.Y.S.2d 
321, 176 Mise, 482, affirmed 27 N.Y.S. 
2d 992, 262 App.Div. 708, appeal denied 
28 N.Y.S.2d 705, 262 App.Div. 726. 


N.Y.Sup. President of municipal 
civil service commission did not purge 
himself of contempt for failure to ap- 
pear and testify before investigating 
committee of the city council, by ap- 
pearing before committee’ and insisting 
on writing out each question and 
answer in longhand after his request 
for a stenographer or a copy of tran- 
script was refused, notwithstanding 
that every question was ip fact an- 
swered, that president allegedly took 
no more time than was necessary to 
enable him to write out the questions 
and answers and that he was within 
his rights in making his own record, 
since effective examination was thus 
rendered impossivle and president had 
no such right to insist on making his 
own record. Civil Practice Act, § 406, 
subd. 3.—In re Smith, 29 N.Y.S.2d 116. 
176 Mise. 875. 

Private hearings conducted by a sub- 
committee of one, under resolution by 
city council authorizing committee of 
its members to examine into affairs of 
the commissioner and the city civil 
service department, stood on same 
plane as any other legally instituted 
investigation, and one called on to tes- 
tify before subcommittee had no great- 
er rights or privileges than any wit- 
ness before any legally constituted 
tribunal—In re Smith, 29 N.Y.S.2d 
116, 176 Mise. 875, 

Where president of the municipal 
civil service commission was called on 
to appear and testify before investigat- 
ing committee of the city council, the 
president was entitled to all the privi- 
leges and protection extended by law 
to witnesses in judicial proceedings 
but not to any greater privileges.—In 
re Smith, 29 N.Y.S.2d 116, 176 Misc. 
875. 

Where witness was adjudged in con- 
tempt for refusal to appear and testify 
before investigating committee of the 
city council, but witness later ap- 
peared before committee under provi- 
sion of contempt order permitting him 
to purge himself by appearance at 
such time and place as committee 
should designate, conduct by such wit- 
ness at the hearing rendering effective 
examination impossible would not war- 
rant an adjudication that witness was 
guilty of contempt but merely war- 
ranted determination that he had failed 
to purge himself of contempt and that 
he should be committed to jail as di- 
rected by the cortempt order.—In re 
Smith, 29 N.Y.S.2d 116, 176 Misc. 875, 

§ 795 

Ala.App. Municipal corporations act- 
ing by their duly constituted legisla- 
tive body may amend their minutes so 
as to make them speak the truth but 
such amendments must be based upon 
some written data and an amendment 
must be promptly made and must not 
affect rights of intervening third par- 
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ty.— Jeffers v. Wharton, 197 So. 352, 
certiorari granted ae So. 358. 
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Wis. Recitals accompanying resolu- 
tion of common council of a city are a 
part of the resolution and such recitals 
generally either state the facts upon 
which the resolution is based or de- 
clare the purpose for which it is to be. 
Ae ues or both.—Lake Superior Dis- 
trict Power Co. vy. Publie Service Com- 
mission, 294 N.W. 45, 235 Wis. 667. 

§ 800 

N.Y.App.Div. Where resolution pro- 
viding that each city commissioner 
should be entitled to certain designated 
deputies, employees, and laborers was 
passed unanimously by the city council 
of a third class city, it possessed for all 
practical purposes the substance of an 
“ordinance” even though it did not 
have the form of an ordinance. Laws 
1916, c. 229.—O’Rourke v. Graul, 24 N. 
Y.S.2d 819, 261 App.Div. 87. 

N.Y.Sup. The word “ordinance” 
usually means a permanent rule of 
government.—O’Flynn v. Village of Hast 
Rochester, 24 N.Y.S.2d 437. 

N.Y.Sup. To validate local legisla- 
tion, it must be passed in accordance 
with the procedural requirements of 
the City Home Rule Law. City Home 
Rule Law, § 13, subds. 4, 5; § 14.— 
Pillion v. Magee, 25 N.Y.S.2d 82, 175 
Mise. 698 

Tex.Civ.App. An “ordinance” is leg- 
islative action, whereas a “resolution” 
is administrative in character.—Wilder 
v. American Produce Co., 147 S.W.2d 
936, conforming to mandate 141 S.W.2d 
587, 135 Tex. 186, reversing 124 S.W. 
2d 400. Error granted. 


§ 303 

Ohio App. An ordinance relating to 
construction and financing of municipal 
electric light and power plant, being 
in exercise of special plenary powers 
directly conferred by Constitution on 
municipalities, was not subject to stat- 
ute requiring ordinances to be limited 
to one subject clearly expressed in 
title. Gen.Code, § 4226; Const. art. 18, 
§§ 4, 5, 12-14.—Priest v. City of Wapa- 
koneta, 32 N.H.2d 869, appeal dismissed 
9 N.E.2d 292, 132 Ohio St. 527. 

An ordinance stating in its title that 
it related to construction of municipal 
light and power plant, purchase and 
installation of electric light equipment, 
generation and distribution of electricty 
to city and inhabitants over existing 
municipally-owned distribution and 
street lighting system, construction of 
fireproof building to house plant, issu- 
ance of bonds and mortgage, and grant- 
ing of franchise, was not violative of 
statute requiring ordinance to be limit- 
ed to one subject clearly expressed in 
title, if statute was applicable, notwith- 
standing reference in ordinance to 
agreement with United States govern- 
ment, where such agreement had been 
expressly authorized by another ordi- 
nance and _ reference thereto was in- 
cidental. Gen.Code, § 4226.—Priest v. 
City of Wapakoneta, 32 N.H.2d 869, 
appeal dismissed 9 N.H.2d 292, 132 
Ohio St. 527. 

805. 


§ 

Ill, The fact that ordinance of the 
city of Chicago was entitled ‘‘Chemical 
or Paint Factories” did not prevent its 
application to the business ot manufac- 
turing cosmetics from such substances 
as alcohol, oils and glycerine, since 
there is no legal requirement that or- 
dinances have a title, as the section of 
the Constitution providing that no act 
shall embrace more than one subject, 
which shall be expressed in the title, 
refers only to acts of the General As- 
sembly. Smith-Hurd Stats.Const. art. 
4, § 13.—Chicago Cosmetic Co. v. City 
of Chicago, 29 N.B.2d 495, 374 Ill. 384. 

Ohio App. An ordinance relating to 
construction and financing of municipal 
electric light and power plant, being in 
exercise of special Gena powers di- 
rectly conferred by Constitution on mu- 
nicipalities, was not subject to statute 
requiring ordinances to be limited to 
one subject clearly expressed in title. 
Gen.Code, 4226; Const. art. 18, $$ 4, 
5, 12-14.—Priest v. City of Wapakon- 
eta, 32 N.H.2d 869, appeal dismissed 9 
N.H.2d 292, 1382 Ohio St. 527. 
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An ordinance stating in its title that 
it related to construction of municipal 
light and power plant, purchase and 
installation of electric light equipment, 
generation and distribution of electric- 
ity to city and inhabitants over exist- 
ing municipally-owned distribution and 
street lighting system, construction of 
fireproof building to house plant, issu- 
‘ance of bonds and mortgage, and grant- 
ing of franchise, was not violative of 
statute requiring ordinance to be limit- 
ed to one subject clearly expressed in 
title, if statute was applicable, not- 
withstanding reference in ordinance to 
agreement with United States govern- 
ment, where such agreement had been 
expressly authorized by another ordi- 
nance and reference thereto was inci- 
dental. Gen.Code § 4226.—Priest v. 
City of Wapakoneta, 32 N.H.2d 869, ap- 

ere geanissed 9 N.E.2d 292, 132 Ohio 

Pa.Co. The word “license” in a city 
ordinance does not in and of itself in- 
clude the imposition of a tax or a fee. 
If the purpose of the ordinance is to 
impose a tax or fee that matter should 
be stated in the title—Commonwealth 
ex rel. v. Bradley, 89 P.L.J. 141. 

Pa.Quar.Sess. The title to an ordi- 
nance setting forth that it regulates 
“the dumping or placing of waste, rub- 
bish or junk” does not sufficiently indi- 
cate that it purports to regulate the op- 
eration of automobile “graveyards”, 
since the operation of such a “‘grave- 
yard’”’ does not constitute engaging in 
the “junk” business in the ordinary 
sense of the word.—Commonwealth v. 
Pugh, 39 D. & C. 98, 56 Montg. 248, 32 
Mun. 29. : 

Tex.Civ.App. An amended ordinance 
correcting a paving assessment ordi- 
nance was not void for error with re- 
spect to date of ordinance petitioned 
to be amended or because subject of 
correction assessment was not clearly 
expressed in title of ordinance, where 
ordinance and caption were sufficient 
to warrant correction made.—Scanlan 
v. Continental Inv. Co., 142 S.W.2d 
432, error dismissed, judgment correct. 
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Ill. Statutory requirement that mu- 
nicipalities take and record a yea and 
nay vote on adoption of various legis- 
lative acts, including appropriations 
of money, are “mandatory”. Smith- 
Hurd Stats. ec. 24, § 44.—People ex rel. 
Smith v. Wabash Ry. Co., 35 N.E.2d 
325, 377 Ill. 68. 

8 812 

Ark. Under statute requiring con- 
currence of majority of whole number 
of members elected to council to pass- 
ing of any ordinance, resolution, or or- 
der, a motion to grant a permit for 
operation of filling station required ap- 
proval of majority of elected members 
of council, as against contention that 
majority of those attending meeting 
was sufficient. Pope’s Dig. §§ 9543, 
9588, 9589.—Van Hovenberg v. Hole- 
man, 144 §.W.2d 718. 

N.Y.Sup. The statute requiring pub- 
lie hearings on proposed ordinances ap- 
plies to ordinances which are in the 
nature of general village laws enacted in 
the interest of good government and 
management and of the preservation of 
the public health, safety, etc. Village 
Law, § 90, as amended by Laws 1936, 
e. 701.—O’Flynn vy. Village of East 
Rochester, 24 N.Y.S.2d 437. 

The statute providing that board of 
trustees after a public hearing shall 
have power to enact “ordinances” and 
providing that clerk shall give notice of 
hearing by publication or posting does 
not require notice by publication or 
posting of a public hearing on an ordi- 
nance proposing the method, ete., of 
carrying out a proposed municipal pow- 
er project. General Municipal Law, § 
360, subd. 3; Village Law, § 90, as 
amended by Laws 1936, ce. 701.—O’- 
Flynn vy. Village of Hast Rochester, 24 
N.Y.S.2d 437. 

N.Y¥.Sup. The requirement in City 
Home Rule Law that local legislative 
body in a city where mayor has no veto 
power must hold public hearing before 
any local law is enacted, was intended 
to give the public an opportunity to 
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express its views before proposed legis- 
lation becomes a law. City Home Rule 
Law, § 13, subd. 5.—Pillion v. Magee, 
25 N.Y.S.2d 82, 175 Misc. 698. 

Pa.Quar.Sess. Borough Code, 53 P.S. 
H 12221 et seq., does not limit the na- 
ure of business to be transacted at or- 
ganization meeting of borough council. 
It may combine legislative and minis- 
terial acts. Burgess has right to act 
when council is in session and has 
right to vote on all questions where 
council is clearly divided. There is no 
requirement, statutory or otherwise, to 
prevent an ordinance from being in- 
troduced, passed, and approved at one 
and the same meeting.—In re Appéal 
from Ordinance, Borough of Duryea, 34 
Luz.L.Reg. Rep. aay Mun. 161. 

8 


Tex.Civ.App. Where city ordinance 
required all ordinances authorizing sale 
of city property to be read in full at 
three regular meetings, an ordinance 
authorizing a conveyance passed on its 
first reading was invalid since the or- 
dinance requiring three readings was 
binding upon city council and all par- 
ties claiming rights from and under the 
city until repealed.mWilder v. Ameri- 
can Produce Co., 147 S.W.2d 936, con- 
forming to mandate 141 S.W.2d 587, 
135 Tex. 186, reversing 124 S.W.2d 400. 
Error granted. 

A city ordinance requiring ordinance 
authorizing sale of city property to be 
read in full at three regular meetings 
was binding on city and on all parties 
claiming rights from and under the 
city until repealed.—Wilder v. Ameri- 
can Produce Co., 147 S.W.2d 936, con- 
forming to mandate 141 S.W.2d 587, 
135 Tex. 186, reversing 124 S.W.2d 400. 
Error granted. 
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N.J.Sup. An ordinance requiring a 
wrecker owner’s license and a wrecker 
operator’s license, in addition to the 
registration required by statute, was 
not invalid because not approved by 
the’ commissioner of motor vehicles, nor 
submitted to him for approval. N.J. 
A. 39:3-4 et seq., 39:3-42, 39:4-2, 
Sy sales hese v. Plunkett, 16 A.2d 

The statute requiring that certain 
ordinances be approved by the commis- 
sioner of motor vehicles applies only 
to ordinances designed to regulate 
trafic on public highways. N.J.S.A. 
ae ae v. Plunkett, 16 A.2d 


Miss. 
lication 
dinance 


§ 837 

Where printed proof of pub- 
of ordinance setting forth or- 
at length and date of its 
passage was securely pasted to a 
page in the municipal ordinance book, 
there was compliance with statute 
requiring ordinances to be entered in 
an ordinance book at length in a plain 
and distinct handwriting or ty pewrit- 
Ween ks y aoe Emane ran 
Vi City. So xfor So.2 
Miss. 884. : bo ahah to 

The statutory provision requi 
the municipal clerk to append tones 
ordinance a note stating the date of 
its passage and to cite therein the 
book and page of the minutes contain- 
ing the record of its passage is mere- 
ly for convenience in finding the ordi- 
nance in the minutes of the city’s goy- 
erning body and is merely directory 
and tailure to comply therewith has 
no effect on the ordinance or on the 
copy, thereof in the ordinance book 
required to be kept under statute. 
Code 1930, § 2545.—Jimmerson y. City 
of Oxford, 2 So.2d 152, 190 Miss. 884, 

Pa.Quar.Sess. No ordinance, or reso- 
lution of a legislative character, in the 
nature of an ordinance, shall be consid- 
ered in force until the same is recorded 
in the ordinance book of the borough 
and is advertised as provided for in the 
Act of May 8, 1929, P.L. 1636, section 
2, 53 PS. § 12898—Mahanoy Valley 
Coal Co. v. be Nee Pee Sch.Reg. 154. 

8 


Towa. _ Under statute authorizing 
publication of municipal ordinances in 
book or pamphlet form and providing 
that when ordinances are so published 
it shall not be necessary to publish 
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them in manner provided fer in stat- 
ute requiring ordinances of general or 
permanent nature to be published in 
newspaper of general circulation, when 
ordinances are published in book or 
pamphlet form, it is not necessary to 


publish ordinances in newspaper of 
general circulation. Code 1939, §§ 
5720, 5721.—City of Des Moines v. 


Meredith, 294 N.W. 574. 

To comply with statute authorizing 
publication of municipal ordinances in 
book or pamphlet form and providing 
that when ordinances are so published 
it shall not be necessary to publish 
them in manner provided for in statute 
specifying publication in newspaper of 
general circulation, the ordinances must 
be published in book or pamphlet 
form, and simply to print ordinances 
is not sufficient, since to “publish” 
means to put in general circulation. 
Code 1939, §§ 5720, 5721.—City of Des 
Moines v. Meredith, 294 N.W. 574. 

Where municipal ordinances, includ- 
ing ordinance imposing fine or penalty 
for intoxication, were printed in book 
form in 1932 and were widely dis- 
tributed throughout municipality and 
had been in general use by attorneys 
and others since 1932, the ordinance 
regarding intoxication was in force 
even if it had never been published 
in newspaper of general circulation in 
municipality. Code 1939, §§ 5720, 5721. 
—City of Des Moines vy. Meredith, 294 
N.W. 574. 


Pa.Quar.Sess. The Act of June 9, 
1931, P.L. 386, 53 P.S. § 12896, re- 
quires except where otherwise provided 
in the Act, to publish, once in one 
newspaper printed in the county, every 
enactment, regulation, ordinance, or 
other general law at least ten days be- 
fore the same shall take effect.—Mah- 
anoy Valley Coal Co. v. O’Connor, 8 
Sch.Reg. 154. 

No ordinance, or resolution of a leg- 
islative character, in the nature of an 
ordinance, shall be considered in force 
until the same is recorded in the ordi- 
nance book of the borough and is ad- 
vertised as provided for in the Act of 
May 8, 1929, P.L. 1636, section 2, 53 
P.S. § 12898.—Mahanoy Valley Coal 
Co. v. O’Connor, 8 Sch.Reg. 154. 


Tex.Civ.App. The fact that minor 
changes were made in city zoning ordi- 
nance, recommended by zoning commis- 
sion, before its final enactment by city 
council, did not invalidate ordinance, as 
council has power, after statutory hear- 
ing, of which required notice has been 
given by newspaper publication, to 
make changes in regulatory provisions 
recommended by commission without 
further notice. Vernon’s Ann.Civ.St. 
arts. 1011d, 1011f.—City of Corpus 
Christi v. Jones, 144 S.W.2d 388, error 
dismissed, judgment correct. 

Newspaper publication of notice of 
public hearing on question of adopting 
zoning ordinance proposed by zoning 
commission was not ineffective because 
zoning map was not published as part 
of such notice. Vernon’s Ann.Civ.St. 
art. 1011d.—City of Corpus Christi v. 
Jones, 144 S.W.2d 388, error dismissed, 
judgment correct. 

A zoning ordinance, adopted by coun- 
cil of city chartered by special act 
after public hearing pursuant to statu- 
tory notice, published in newspaper of 
general circulation in city, need not be 
published in official paper of city, re- 
gardless of whether statute requiring 
publication of penal ordinances in such 
papers applies to cities chartered other- 
wise than by general law. Vernon’s 
Ann.Civ.St. arts. 1011d, 1013.—City of 
Corpus Christi v. Jones, 144 S.W.2d 
388, error dismissed, judgment correct. 

A city council’s failure to direct for- 
mally publication of city zoning ordi- 
nance and map in certain issue of 
weekly newspaper did not render pub- 
lication thereof in such issue ineffective. 
Vernon’s Ann.Ciyv.St. art. 1013.—City 
of Corpus Christi v. Jones, 144 S.W.2d 
388, error dismissed, judgment correct. 


§ 853 
C.C.A.Ill, A municipal ordinance is 
to be tested in the same manner as a 
state statute.——Fieldcrest Dairies vy. 
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City of Chicago, 122 F.2d 132, revers- 
ing 35 F.Supp. 451. — ; 

Any ordinance which conflicts with 
any statute or public policy adopted 
by the state Legislature is invalid.— 
Fieldcrest Dairies v. City of rege 
122 F.2d 132, reversing 35 F.Supp. 451 

Fla. An ordinance, to be valid, must 
be reasonable and not in conflict with 
any controlling provision or principle 
of law, and if any doubt exists as 
to the extent of a power attempted to 
be exercised, or which may affect the 
common law right of a citizen, it is 
to be resolved against the municipal- 
ity.—Ehinger vy. State ex nel. Gottes- 
man, 2 So.2d 357. ‘ 2 

N.J. Where city commissioners, in 
absence of personal interest, fraud, 
or corruption, perform a _ legislative 
function, their motive for passing an 
ordinance cannot affect its validity if 
the result is supported by proper exer- 
cise of power, since it is the result 
that is controlling.—American Grocery 
Co. y. Board of Com’rs of City of New 
Brunswick, 19 A.2d 696, 126 N.J.L. 
367, affirming 11 A.2d 599, 124 N.J.L. 
293 


N.Y. Where an ordinance in_ legal 
form cloaks an illegal purpose and pro- 
duces an illegal result, ordinance is not 
adopted in “good faith’? and has no 
effect.—Wipfler v. Klebes, 30 N.H.2d 
581, 284 N.Y. 248, reversing 22 N.Y.S. 
2d 1, 260 App.Div. 228, reversing 298 
N.Y.S. 353, 164 Mise. 220. 

N.Y.App.Div. In a _ plenary action 
by or against the city, if reliance is 
placed on an invalid act emanating 
from its council or other board acting 
in a legislative capacity, act relied on 
does not furnish any more authority 
or support than an _ unconstitutional 
act of Legislature—Max lL. Reben 
Realty Corporation v Common Coun- 
cil of City of Kingston, 27 N.Y.S.2d 
674, 261 App.Div. 641. 

OkI.Cr.App. A city ordinance may be 
valid on its face, but may be so inter- 
preted by the persons charged with the 
enforcement thereof that the ordinance 
leads to discrimination.—Hx parte Da- 
vis, 114 P.2d 186. 

Tex.Civ.App. A city ordinance may 
not contravene its charter.—Wilder v. 
American Produce Co., 147 S.W.2d 936, 
conforming to mandate 141 S.W.2d 587, 
135 Tex. 186, reversing 124 S.W.2d 
400. Error granted. 

§ 854 

Cal.App. San Francisco milk ordi- 
nance authorizing sale and distribu- 
tion of certain grades of pasteurized 
milk and certified milk, and defining 
certified milk as that milk which con- 
forms to the rules for production and 
distribution of certified milk adopted 
by the American Association of Medi- 
cal Milk Commissions was not invalid 
because of unlawful ‘delegation of leg- 
islative powers’, particularly where 
ordinance contained a broad and com- 
plete ‘saving clause’, and the words 
“rules, regulations”, if they expressed 
an invalid delegation of legislative 
powers, could be stricken without af- 
fecting the remainder of ordinance.— 
Natural Milk Producers Ass’n of Cali- 


fornia v. City and County of San 
Francisco, 112 P.2d 930. 
Ky. A city ordinance, providing for 


temporary organization to carry on 
city’s affairs until creation of perma- 
nent organization’ by ordinance or 
adoption of annual budget after change 
from commission and city manager to 
councilmanic form of government, is 
not invalid in its entirety because of 
its combination of law and revenue de- 
partments in violation of statute and 
failure to provide for certain positions 
named therein, as it may be supple- 
mented under valid portions of statute 
and any confusion eliminated by ap- 
propriate councilmanie procedure. Acts 
1940, ce. 121.—Board of Aldermen of 
City of Ashland v. Hunt, 145 S.W.2d 
814, 284 Ky. 720. 

Tex.Civ.App. That penal provisions 
of a zoning ordinance which prohibited 
sale of beer in defined areas might be 
invalid did not necessarily render void 
other provisions 
zoning regulation which constituted a 
rule of civil conduct, since as to such 


of ordinance as a. 
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provisions the rule of strict construc- 
tion did not apply, and an act which 
is insufficient as a penal act may still 
be valid as a rule of civil conduct.— 
Eckert v. Jacobs, 142 S.W.2d 374. 

Criminal provisions of a zoning ordi- 
nance which prohibited sale of beer 
in defined areas were severable from 
regulatory provisions of ordinance, 
where violation of regulatory provi- 
sions could, under provisions of ordi- 
nance, have been effectively enforced 
by injunction against pursuance of 
business of selling beer in prohibited 
Cy ae amieks vy. Jacobs, 142 S.W.2d 
374. 
Tex.Cr.App. An unconstitutional sec- 
tion of city ordinance, requiring oper- 
ators of public dance halls of certain 
class to pay stated sum daily for city 
policeman’s attendance at dances there- 
in, held separable, so as not to affect 
validity of remaining portions of ordi- 
nance, in view of provision therein that 
holding of any section thereof to be 
invalid shall not affect remaining sec- 
tions. Rev.St.1925, art. 1175, subds. 
22, 23; U.S.C.A.Const. Amend. 14,—Ex 
parte Newberg, ee 786. 


La. Invalidity of provision of ordi- 
nance requiring pharmacists to secure 
from municipality a permit to sell in- 
toxicating liquors for medicinal pur- 
poses rendered entire ordinance relat- 
ing to the sale of intoxicating liquors 
for medicinal purposes invalid, not- 
withstanding presence of a saving 
clause, since each of its provisions was 
so dependent on the other as to indi- 
cate that ordinance would not have 
been adopted unless all its provisions 
could be carried into effect.—City of 
Minden v. David Bros. Drug Co., 197 
So. 505; 195 La. 791. : 

Where a municipal ordinance is en- 
tire, each part being essential to and 
connected with other parts, invalidity 
of one renders the whole invalid, and 
saving clause contained in the ordi- 
nance does not prevent operation of 
the rule—City of Minden v. David 
Bros. Drug Co., 197 So. 505, 195 La. 


None 
§ 856 
Fla. The constitutional validity of 
city ordinance was required to be de- 
termined on a full consideration of all 
pertinent facts affecting the operation 
of the ordinance, and its consequences 


under controlling law.—Stephens v. 
Stickel, 200 So. 396. 
§ 857 

C.C.A.Ill. Any ordinance which con- 


flicts with any statute or public policy 
adopted by the state Legislature is 
invalid.—Fieldcrest Dairies v. City of 
Chicago, 122 F.2d 132, reversing 35 F. 
Supp. 451. 

Me. Municipal ordinances, to be en- 
forceable, must be reasonable and not 
repugnant to law, and in determining 
validity of ordinances their reasonable- 
ness will be presumed.—Donahue jy, 
City of Portland, 15 A.2d 287. 

Oki. Generally, a municipal ordi- 
nance or portion thereof in conflict 
with state statute is void, but there 
is no such conflict if legislature has 
delegated to municipality particular 
power exercised by passage of ordi- 
nance, though similar power of general 
application may be reserved to state.— 
Constant vy. Brown, 114 P.2d 477. 
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Fla, An ordinance, to be vyalid, 
must be reasonable and not in con- 
flict with any controlling provision 


‘or principle of law, and if any doubt 


exists as to the extent of a power at- 
tempted to be exercised, or which 
may affect the common law right of a 
citizen, it is to be resolved against 
the municipality.—Hhinger y. State ex 
tel. Gottesman, 2 So.2d 357. 

Me. Municipal ordinances, to be en- 
forceable, must be reasonable and not 
repugnant to law, and in determining 
validity of ordinances their reasonable- 
ness will be presumed.—Donahue jy, 
City of Portland, 15 A.2d 287. 

Whether a particular ordinance is un- 
Teasonable and therefore void is a 
question to be determined by all cir- 
cumstances of city, objects sought to 


§ 865 


be attained, and necessity which ex- 
ists for ordinance, and unreasonable- 
ness and sufficiency of an ordinance 
or by-law is not to be tested in all 
cases by its application to extreme 
cases.—Donahue y. City of Portland, 
15 A.2d 287. 

Minn. Where the power to legislate 
on a given subject is granted to a 
city, and the mode of the exercise of 
the power and the details of such leg- 
islation is not prescribed, an ordinance 
passed pursuant thereto must be a rea- 
sonable exercise of the power or it 
will be pronounced invalid.—State vy. 
Houston, 298 N.W. 358. 

Mo. Statutes and ordinances which 
relate to persons or things of a class 
are “general laws” but statutes and 
ordinances which relate to particular 
persons or things of a class are “spe- 
cial laws’’ setting up forbidden dis- 
criminations and arbitrary classifica- 
tions.—City of Cape Girardeau y. Fred 
A. Groves Motor Co., 142 S.W.2d 1040. 

Tex.Cr.App. An _ ordinance, to be 
held invalid, must be clearly and plain- 
ly unreasonable—Ex parte Townsend, 
144 S.W.2d 266. 

Wash. In determining constitution- 
ality of an ordinance, the courts must 
look to the effect and not to the form 
of a classification—City of Seattle v. 
Rogers, 106 P.2d 598, 130 A.L.R. 1498. 
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See Rex ex rel. Ford v. Smeed’s Se- 
eurity Storage Ltd. [1941] 3 Dom.L.R. 
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C.C.A.Il]. A party attacking validity 
of municipal ordinance must be able to 
show not only that the ordinance is 
invalid but that he has sustained or is 
immediately in danger of sustaining 
some direct injury as the result of its 
enforcement and not merely that he 
suffers in some indefinite way in com- 
mon with people generally.—Ex-Cell-O 
Corporation v. City of Chicago, 115 F. 
2d 627. 

Inevitable financial pecuniary damage 
is not test of sufficiency of plaintiff’s 
interest to entitle plaintiff to maintain 
action to determine validity of ordi- 
nance or actions of administrative offi- 
cials in interpretation and administra- 
tion of ordinance, but privity of con- 
tract is not essential since administra- 
tive officials are liable for their torts 
which directly affect plaintiff and for 
breach of their legal duties in that re- 
spect the administrative officials are 
liable in damages.—Ex-Cell-O Corpora- 
tion v. City of Chicago, 115 F.2d 627. 


C.C.A.Ill. The validity of ordinance 
requiring delivery of milk in standard 
milk bottles would be determined as of 
the time of trial rather than as of time 
of enactment, and any declaration of 
public policy of the state in the in- 
terim between judgment of the lower 
court and appeal would be recognized 
by the Circuit Court of Appeals.— 
Fieldcrest Dairies v. City of Chicago, 
122 F.2d 132, reversing 35 F.Supp. 


451. 

Cal.App. In suit to enjoin enforce- 
ment of certain provisions of milk 
ordinance, allegations that ordinance 


was unreasonable and therefore void 
presented an issue of fact, and the 
burden of sustaining their contention 
as to umreasonableness rested upon 
arties who relied thereon.—Natural 

ilk Producers Ass’n of California v. 
City and County of San Francisco, 112 
P.2d 930. 

Cal.App. Where city by ordinance 
had vacated alley adjacent to plaintiff’s 
land to put thereon an underground 
headquarters building of city water 
and power department, obstructing 
plaintiff's access to her land through 
the alley, plaintiff was entitled to tri- 
al of case on merits to determine va- 
lidity of ordinance, whether plaintiff 
was entitled to injunctive relief, and 
whether she had a justiciable contro- 
versy entitling her to declaratory re- 
lief under the statutes. Code Civ.Proc. 
§ 1060.—Beals y. City of Los Angeles, 
116 P.2d 489. 

Conn. One whose property was not 
within zoned area could not attack 
validity of zoning ordinance.—Kimberly 
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v. Town of Madison, 17 A.2d 504, 127 
Conn. 409. 

Fla. An ordinance imposing a li- 


cense tax on wholesalers or distributors 
having capital not exceeding $10,000 
could not be attacked, because of ex- 
emption of certain farmers or growers 
producing farm and grove products in 
designated counties, and failing to ex- 
empt the growers producing the same 
products in other counties, or states, by 
a wholesaler who was not concerned 
with such exemption because he was 
neither a grower nor a producer either 
in exempted-area or any other area, 
and hence was not affected by the ex- 
emption.—Quigg v. State ex rel. Miller, 
199 So. 489. 

Fla. A purchaser of property affect- 
ed by zoning is not precluded from 
challenging validity of ordinance.— 
City of Miami Beach y. Ocean & Inland 
Co., 200 So. 402. 

Fla. In each case where attack is 
made on validity of zoning ordinance 
in so far as its provisions apply to 
limit and restrict litigants’ property, 
mixed question of law and fact is 

resented._Forde v. City of Miami 

each, 1 So.2d 642. 

Ill.App. One who by stipulation ad- 
mitted that he was resident of city 
which had adopted wheel-tax ordinance 
could not avoid liability for violation 
by relying on alleged illegality of pro- 
vision in ordinance taxing nonresidents 
who conduct any business within the 
city. Smith-Hurd Stats. c. 95%, § 32a. 
—City of Litchfield v. Hart, 29 N.H.2d 
678, 306 Ill.App. 621, transferred 24 N. 
B.2d 345, 372 Ill. 457. 


Minn. Whether a city ordinance lim- 
iting speed of railroad trains to six 
miles an hour was void as unduly in- 
terfering with interstate commerce was 
for the court in action for death of 
occupant of automobile which was 
struck by train at grade crossing.— 
Lang v. Chicago & N. W. Ry. Co., 295 
NEW Die 

Mo. The constitutionality of an or- 
dinance igs generally a question of law 
involving an _ interpretation of its 
terms, objects, and practical operation 
rather than a question of fact.—City of 
Cape Girardeau y. Fred <A. Groves 
Motor Co., 142 S.W.2d 1040. 

N.J. Whether a municipal ordinance 
is reasonable is a_ fact question.— 
American Grocery Co. v. Board of 
Com'’rs of City of New Brunswick, 19 
A.2d 696, 126 N.J.L. 367, affirming 11 
A.2d 599, 124 NJ.L. 298. 

N.J.Sup. Certiorari is the appropri- 
ate remedy to test the reasonableness 
of a zoning ordinance.—Brown y. Ter- 
hune, 18 A.2d 73, 125 N.J.L. 618. 

N.J.Sup. <A writ of certiorari, issued 
to review the legality of an ordinance, 
acted as a supersedeas of the ordi- 
nance.—Avella vy. Kobylarz, 20 A.2d 81, 
126 N.J.L. 510. 


N.Y.App.Div. Agreements not to vio- 
late or question validity of village 
building zone ordinance, entered into 
by parties on behalf of themselves and 
others with whom they were or might 
become associated, were not ordinary 
“restrictive covenants running with the 
land”, but in effect incorporated in the 
agreements all provisions of the zone 
ordinance, and deprived the parties of 
right to question enforceability or 
validity of such ordinance.—Kelley y. 
Levitt & Sons, 28 N.Y.S.2d 175, 262 
App.Div. 92, reargument denied 29 N, 
Y.S.2d 726, 262 App.Div. 891. 

Where parties agreed not to violate 
or question validity of village building 
zone ordinance, their rights were to be 
governed by the contract and not aec- 
cording to the general municipal laws 
to which all persons in the community 
might be subject.—Kelley vy. Levitt & 
Sons, 28 N.Y.S.2d 175, 262 App.Div. 
92, reargument denied 29 N.Y.S.2d 726, 
262 App.Div. ; 

N.¥.Sup. The zoning ordinance of 
the Village of North Hills restricting 
buildings in residence district to one- 
family residences on plots of not less 
than 2 acres, the principal building to 
oecupy not more than 30 per cent, of 
the lot, could not be attacked as in- 
valid by property owner who did not 
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allege that his property could not rea- 
sonably be put to use permitted, that 
restriction was unreasonable in its ap- 
plication to locality owned by him, or 
that his property was different from 
other property in village similarly re- 
stricted, even if owner was deprived of 
desired use of his property and market 
value thereof was greatly depreciated. 
-—Elbert v. Village of North Hills, 28 
N.Y.S.2d 317, reversed 28 N.Y.S.2d 172, 
262 App.Div. 856, reargument denied 
29 N.Y.S.2d 152, 262 App.Div. 872. 

A property owner may not attack a 
zoning ordinance as invalid unless the 
enforcement thereof precludes the use 
of his property for any purpose to 
which it is reasonably adapted or un- 
less the restriction is unreasonable in 
its application to a certain locality, 
and mere diminution of market value 
or interference with owner’s personal 
plans and desires are insufficient to 


invalidate the ordinance.—HElbert_ v. 
Village of North Hills, 28 N.Y.8.2d 
$17, reversed 28 N.Y.S.2d 172, 262 


App.Div. 856, reargument denied 29 N. 
Y.S.2d 152, 262 App.Div. 872. 

Pa.Quar.Sess. Three borough ordi- 
nances were passed at adjourned or- 
ganization meeting of borough council, 
one fixing regular meetings of council 
for each month, and the others aypoint- 
ing officers and employes and fixing sal- 
aries. Council was tied and ordinances 
passed by aid of the burgess. Appeal 
averred that burgess had no right to 
vote and no right to approve ordi- 
nances. On motion to quash appeal be- 
cause appellants were not persons ag- 
grieved. Held, if ordinances illegal 
from manner of adoption appellants 
were as councilmen or as taxpayers ag- 
grieved and the simple remedy, by ap- 
peal under Borough Code, 53 P.S. § 
12221 et seq., appropriate—In re Ap- 
peal from Ordinance, Borough of Dur- 
yea, 34 Luz.L.Reg.Rep. 345. 

To determine whether ordinances 
were legally passed, such appeal is 
proper, and attack should be made ac- 
cording to Borough Code, 53 P.S. § 
12221 et seq., in Quarter Sessions.—In 
re Appeal from Ordinance, Borough of 
Duryea, 34 Luz.L.Reg.Rep. 345. 

Pa.Quar.Sess. Under the Act of May 
Le Oso pen OSs MOON essen Sut eo O0s 
complaint may be made to the Court of 
Quarter Sessions, upon entering into 
recognizance with sufficient security to 
prosecute the same with effect and for 
the payment of costs, by any person 
aggrieved, within thirty days after any 
ordinance or resolution takes effect, 
and the determination and order of the 
Court thereon shall be conclusive.— 
Mahanoy Valley Coal Co. v. O’Connor, 
8 Sch.Reg. 154. 

If at the time the appeal was entered, 
the ordinance had not been advertised, 
it was, therefore, not in force and had 
not taken effect. The ordinance must 
be in force and in effect at the time the 
appeal is taken, and if not, the appeal 
cannot be sustained.—Mahanoy Valley 
Coal Co. v. O’Connor, 8 Sch.Reg. 154. 

Tex.Civ.App. Persons whose proper- 
ty, acquired by them after city council 
made minor changes in zoning ordi- 
nance recommended by zoning commis- 
sion, was not affected by such changes, 
are in no position to complain thereof, 
Vernon’s Ann.Civ.St. art. 1011f.—City 
of Corpus Christi v. Jones, 144 S.W.2d 
388, error dismissed, judgment correct. 
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N.J.Sup. An ordinance affecting the 
general public cannot be attacked on 
eertiorari by one who is only damnified 
as one of the public in common with 
his fellow citizens.—Con Realty Co. vy. 
Bllenstein, 14 erat 125 N.J.L. 196. 
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Ohio App. In automobile guest’s ac- 
tion against railroad for injuries re- 
ceived in grade crossing accident, 
guest could plead an ordinance regu- 
lating speed .of trains, and railroad 
eould attack the ordinance, the valid- 
ity of ordinance being a question of 
law for trial court’s determination.— 
Weiler v. Pennsylvania R. Co., 28 N.W. 
2d 792, 64 Ohio eRe 411. 


§ 
Il.App. Cities and villages with the 
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right to legislate and pass upon certain 
ordinances have implied right to repeal 
and amend those ordinances. Smith- 
Hurd Stats. c. 24, § 1 et seq.—City of 
Litchfield yv. Hart, 29 N.H.2d_ 678, 
306 Ill.App. 621, transferred 24 N.E.2d 
345, 372 Ill. 457. 2 
-The only way an ordinance of a city 
can be repealed or amended is by an 
ordinance duly passed by the city coun- 
cil of that city. Smith-Hurd Stats. ¢. 
24, § 1 et seq.—City of Litchfield vy. 
Hart, 29 N.H.2d 678, 306 Ill.App. 621, 
transferred 24 N.B.2d 345, 372 Ill. 457. 

Ohio App. The term ‘amended’, as 
used in statute providing that no ordi- 
mance or section thereof shall be 
“amended” unless new ordinance con- 
tains entire ordinance or section amend- 
ed, comprehends only the legal effect 
on original ordinance of an ordinance 
subsequently adopted making changes 
in the phraseology or effect of provi- 
sions of original ordinance. Gen.Code, 

4226.—Priest v. City of Wapakoneta, 

2 N.E.2d 758. 

An ordinance appropriating funds for 
construction and extension of municipal 
light and power plant, adopted subse- 
quent to annual appropriation ordinance 
which did not appropriate funds for 
improvement in question, which made 
no changes in phraseology or effect of 
any provisions of annual appropriation 
ordinance, did not “amend” but ‘“‘sup- 
plemented” annual appropriation ordi- 
nance, and hence did not come within 
purview of statute providing that no 
ordinance or section thereof shall be 
“amended” unless new ordinance con- 
tains entire ordinance or section amend- 
ed. Gen.Code, §§ 4226, 5625-29, 5625- 
32.—Priest v. City of Wapakoneta, 32 
N.H.2d 758. 
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Tex.Civ.App. An amended ordinance 
correcting a paving assessment ordi- 
nance was not void for error with re- 
spect to date of ordinance petitioned 
to be amended or because subject of 
correction assessment was not clearly 
expressed in title of ordinance, where 
ordinance and caption were sufficient 
to warrant correction made.—Scanlan 
v. Continental Inv. Co., 142 S.W.2d 432. 
Hrror dismissed, judgment correct. 
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Fla. The Supreme Court having de- 
clared provision of city ordinance fix- 
ing amount of attorney’s license tax 
unreasonable, arbitrary and void, pro- 
vision of such ordinance, repealing or- 
dinances in conflict with valid provi- 
sions of repealing ordinance, did not 
repeal ordinance fixing substantially 
smaller amount as such license tax.— 
Smith v. Woodruff, 2 So.2d 583. 

Ill.App. Cities and villages with the 
right to legislate and pass upon cer- 
tain ordinances have implied right to 
repeal and amend those ordinances. 
Smith-Hurd Stats. c. 24, § 1 et seq.— 
City of Litchfield v. Hart, 29 N.B.2d 
678, 306 Ill.App. 621, transferred 24 N. 
H.2d 345, 372 Ill. 457. 

The only way an ordinance of a city 
can be repealed or amended is by an 
ordinance duly passed by the city 
council of that city. Smith-Hurd Stats, 
c. 24, § 1 et seq.—City of Litchfield v. 
Hart, 29 N.E.2d 678, 306 Ill.App. 621, 
transferred 24 N.H.2d 345, 372 Ill. 457. 
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C.C.A.Ill. If two ordinances are so 
inconsistent that the’ provisions of both 
cannot reasonably be construed to be 
in effect at the same time, the later 
ordinance repeals the earlier to the 
extent of such inconsistency, even in 
the absence of a repealing clause— 
nese v. City of Chieaee: 1219) Biz 
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Cal.App. Zoning ordinance must be 
construed as a whole.—Regan v. Coun- 
cil of City of San Mateo, 110 P.2d 95, 


Mo. The symbol “and/or” in city 
ordinance is meaningless.—City of 
Washington vy. Washington Oil Co., 


145 S.W.2d 366. 
N.J.Sup. An ordinance is equivalent 
af eye Peon Beata of Com'rs 
(0) own oO illipsburg v. Burnet 
A.2d 533, 125 N.J.L. 167, sb srs 
904 


Cal, A zoning plan must be viewed 


oe 
z t 


it 


the 


rare retorts 
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aS a whole and the court will not 
search out individual cases of discrim- 
ination or hardship in order to over- 
ride legislative determination.—Acker 
v. Baldwin, 115 P.2d 455, prior opin- 


ion 108 P.2d 899, prior opinion 101 
P20 505. 
Cal. The nomenclature of an ordi- 


nance of the City of San Francisco 
was of ‘minor importance in determin- 
ing character of tax or license fee im- 
posed by the ordinance, since the court 
would look beyond the title or bare 
legislative assertion that the ordinance 
was for a license to see and determine 
the real object, purpose and result of 
ordinance.—Flynn vy. City and 
County of San Francisco, 115 P.2d 3. 

Cal.App. In determining intent with 
which an ordinance was enacted, court’s 
consideration is primarily directed to 
discovering evil sought to be remedied 
eee it—Johnston vy. Brewer, 105 P.2 

Cal.App. An ordinance is to be sere 
an interpretation which will uphold it 
if possible-—Roxas v. Gogna, 106 P.2d 
227 


An ordinance must be given such 
reasonable interpretation as to give ef- 
fect to the obvious intention of the 
lawmaking body.—Roxas y. Gogna, 106 
Ped 2248 

Cal.App. Where the word “emergen- 
cy” is defined by statute or ordinance, 
an interpretation thereof must be con- 
fined to and limited by such definition, 
and the subject-matter enacted.—Fen- 
nessey v. Pacific Gas & HBlectric Co., 
116 P.2d 479. 

Me. If they are unreasonable, Su- 
preme Judicial Court has power to 
declare municipal by-laws, enacted un- 
der general authority, invalid, but such 
power is to be cautiously exercised 
and, when doubt exists, it should be 
resolved in favor of validity of by-law. 
—Donahue y. City of Portland, 15 A. 
2d 287. F 

N.M. In construing an_ ordinance, 
the problem is to determine the in- 
tent of the city council and in doing 
so courts are not controlled by gram- 
matical rules or in every’ case by the 
meaning of the words. used, which 
may be changed or stricken out when 
necessary to effectuate the legislative 
intent.—City of Roswell v. Hall, 112 P. 
2d 505, 45 N.M. 116. 

Pa.Com.Pl1, A Zoning Ordinance can- 
not operate retroactively nor can it op- 
erate so as to deprive the owner of a 
business property which has been con- 
tinuously used by him for business pur- 
poses for many years prior to the 
passage of the ordinance, from making 
reasonable further use of his property 
required on account of the growth of 
his business.—Appeal of Shade, 23 Erie 
62 


Pa.Com.P]l. Where a zoning ordi- 
nance is not clear and free from ambi- 
guity as to its terms, the construction 
which the court should put upon it 
must be largely influenced by the con- 
temporary construction of those who 
have had charge of the enforcement of 
the ordinance over a number of years,— 
Hdmundson v. Johns, 89 P.L.J. 215. 
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Mo. It is unnecessary to plead an 
ordinance where it is used merely as 
evidence and the cause of action is 
not based on a violation thereof.—Hart 
v. Skeets, 145 S.W.2d 14 

Ohio App. Defendants were required 
to produee evidence of such municipal 
ordinances as they desired to have 
considered by the court, aivouet it 
was not necessary for defendants to 

lead them, where no affirmative re- 
lief was sought by defendants.—Fisch- 
er-Liemann Const. Co. v. Haase, 29 N. 
H.2d 46, 64 Ohio ABR 473. 


§ 

D.C.Mass. A presumption exists in 
favor of the constitutionality of legis- 
lation by a state or one of its arms.— 
Hannan vy. City of Haverhill, 38 FF. 
Supp. 234, affirmed 120 F.2d 87. 

Ala. _In suit to recover gasoline taxes 
paid to city as license fee, the taxing 
ordinance was presumed to have been 
passed in valid exercise of the police 
power and not as a source of revenue, 
and court would not disturb action 


oa 
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of the municipal body in fixing amount 
of fee unless manifest abuse of power 
appeared. Gen.Acts 1927, p. 674.—City 
of Andalusia v. Fletcher, 198 So. 64. 

One seeking to recover municipal 
taxes paid under protest has burden 
of proving that taxing ordinance was 
invalid because names of councilmen 
voting thereon did not appear.—City of 
Andalusia y. Fletcher, 198 So. 64. 

One seeking to recover gasoline taxes 
imposed by city as license fee and paid 
under protest had burden of proving 
that the statutory limit of one-half of 
the amount charged for the same kind 
of business within the corporate limits 
was exceeded. Gen.Acts 1927, p. 674. 
ae of Andalusia v, Fletcher, 198 So. 


A municipal ordinance fixing license 
fees for business conducted within the 
police jurisdiction, which is within the 
statutory limitation, is presumably 
valid, and licensee has burden of dem- 
onstrating claimed invalidity.—City of 
Andalusia v. Fletcher, 198 So. 64. 

Ala.App. Municipal ordinances are 
presumed to be reasonable, and one 
claiming that an ordinance is unrea- 
sonable or arbitrary or discriminatory 
is under burden of alleging and prov- 
ing facts to support such claim.— 
Lavender v. City of Tuscaloosa, 198 So. 
459, followed in 198 So. 5 

Ariz. In determining validity of 
parking meter ordinance as a regula- 
tory measure, five cent fee fixed by or- 
dinance for parking automobile one 
hour, should “prima facie’ be accepted 
as the cost of the service.—City of 
Phenix v. Moore, 113 P.2d 935. 

Cal. Although strong presumption 
favors validity of zoning ordinance, 
nevertheless validity depends upon its 
reasonable relation to public welfare.— 
Acker v. Baldwin, 108 P.2d 899, prior 
opinion 101 P.2d 505. 

Cal. Every intendment must be in- 
dulged by the Supreme Court in favor 
of the validity of an ordinance impos- 
ing a license fee and all doubts must 
be resolved in a way to uphold the 
lawmaking power.—Sivertsen v. City of 
Menlo Park, 109 P.2d 928. 

Cal.App. A municipal ordinance is 
presumed to be valid, and a party who 
would question its validity must bear 
the burden of establishing his conten- 
tion.—Natural Milk Producers Ass’n of 
California v. City and County of San 
Francisco, 112 P.2d 930. 

In suit to enjoin enforcement of cer- 
tain provisions of milk ordinance, al- 
legations that ordinance was unreason- 
able and therefore void presented an is- 
sue of fact, and the burden of sus- 
taining their contention as to unrea- 
sonableness rested upon parties who 
relied thereon.—Natural Milk Produc- 
ers Ass’n of California y. City and 
ae of San Francisco, 112 P.2d 


Fla, A city zoning ordinance is pre- 
sumed to be valid and the legislative 
intent therein expressed will be sus- 
tained if fairly debatable.—City of 
Miami Beach v. Ocean & Inland Co., 3 
So.2d 364. 

IU.App. Presumption exists in favor 
of validity of a zoning ordinance, and 
it is incumbent upon the property own- 
er attacking it affirmatively and clearly 
to show its unreasonableness.—City of 
Springfield v. Kable, 29 N.H.2d 675, 
306 Ill.App. 616, transferred 24 N.H.2d 
344, 372 Ill. 455. 

Where a zoning ordinance is called 
into question, if any state of facts rea- 
sonably can be conceived that would 
sustain it, there is a presumption of 
existence of that state of facts, and 
one who assails the classification must 
carry the burden of showing, by a re- 
sort to common knowledge or other 
matters which may be judicially no- 
ticed or to other legitimate proof, that 
the action is arbitrary.—City of Spring- 
field v. Kable, 29 N.H.2d 675, 306 Il. 
App. 616, transferred, 24 N.H.2d 344, 
372 Ill. 455. 

Me. Municipal ordinances, to be en- 
forceable, must be reasonable and not 
repugnant to law, and in determining 
validity of ordinances their reasonable- 
ness will be presumed.—Donahue vy. 
City of Portland, 15 A.2d 287. 
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Generally, there is a presumption in 
favor of validity of an ordinance passed 
in pursuance of statutory authority, 
and every preswmap ign is to be made 
in favor of constitutionality of such 
an ordinance, and it will not be de- 
clared unconstitutional without clear 
and irrefragable evidence that it in- 
fringes the paramount law,—Donahue 
v. City of Portland, 15 A.2d 287. 

Minn. When a _ city ordinance is 
within the grant of the power conferred 
on the city, the presumption igs that 
the ordinance is reasonable, unless the 
unreasonable character appears on its 
face.—State v. Houston, 298 N.W. 358. 

N.J. The burden of showing un- 
reasonableness of town’s zoning restric- 
tion was on one seeking building permit 
for use forbidden by ordinance, and 
there was no duty upon town to sus- 
tain reasonableness of ordinance, in ab- 
sence of proof to the contrary. N.J. 
S.A. 40:55-30 to 40:55-52; 40:55-32.— 
Eastern Boulevard Corporation v. Wil- 
laredt, 17 A.2d 173, 125 N.J.L. 511, af- 
firming 14 A.2d 537, 125 N.J.L. 173. 

N.J. properly enacted municipal 
ordinance is presumed to be valid and 
reasonable-——American Grocery Co. v. 
Board of Com’rs of City of New 
Brunswick, 19 A.2d 696, 126 N.J.L. 
som affirming 11 A.2d 599, 124 N.J.L. 
One who attacks a municipal ordi- 
nance has the burden of showing its 
unreasonableness.—American Grocery 
Co. v. Board of Com’rs of City of New 
Brunswick, 19 A.2d 696, 126 N.J.L. 
sou affirming 11 A.2d 599, 124-N.J.L. 
N.M. It is the policy of courts to 
uphold municipal regulations intended 
to protect public health unless it is 
plain that they have no real relation to 
the object for which ostensibly they 
were enacted and prima facie they are 
reasonable.—Mitchell y. City of Ros- 
well; dit) Pp 2d 4a 

Plaintiffs, bringing declaratory judg- 
ment action and attacking validity of 
ordinance prohibiting keeping of certain 
animals within restricted district in 
city, had burden of overcoming finding 
of city governing board, stated in pre- 
amble to ordinance, that keeping of 
such animals within restricted district 
was a nuisance and endangered the 
public health. Laws 1935, ¢@ 143.; 
Comp.St.1929, § 90-402, subds. 45, 48, 


53; § 90-901.—Mitchell y. City of Ros- 
well, 111 P.2d 41. 
Findings of city governing board, 


stated in preamble to ordinance, that 
keeping of certain animals within re- 
stricted district in city was a nuisance 
and endangered the public health, and 
enactment of ordinance’ prohibiting 
keeping of certain animals within the 
restricted district established prima 
facie that the ordinance was reasonable. 
Veieote ts vy. City of Roswell, 111 P.2d 


N.Y. The burden of showing lack of 
good faith in enactment of an ordi- 
nance abolishing a civil service position 
rests upon the person challenging the 
validity of the ordinance. Laws 1906, 
ec. 477, as amended.—Wipfler v. Klebes, 
80 N.H.2d 581, 284 N.Y. 248, reversing 
22 N.Y.S.2d 1, 260 App.Div. 228, re- 
versing 298 N.Y.S. 3538, 164 Misc. 220. 

N.Y.App.Div. Property owner con- 
tending that building ordinance was 
confiscatory, unreasonable, unconstitu- 
tional and not a proper exercise of po- 
lice power had the burden of overcom- 
ing the presumption of constitutionality 
of the ordinance. General City Law, § 
20, subds, 24, 25.—City of Albany y. 
Anthony, 28 N.Y.S.2d 963, 262 App.Div. 
401, reversing 21 N.Y.S.2d 258, 174 
Mise. 470. 

Property owner contending that zon- 
ing ordinance was confisecatory and un- 
constitutional was required to demon- 
strate that, as a matter of law, the zon- 
ing regulations were unconstitutional 
and that there was no permissible inter- 
pretation which justified its adoption as 
a reasonable exercise of the police 
power of the state. General City Law, 
§ 20, subds. 24, 25.—City of Albany vy. 
Anthony, 28 N.Y.S.2d 963, 262 App. 
Div. 401, reversing 21 N.Y.8.2d 258, 17 
Mise. 470, 
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N.Y.Sup. While presumption exists 
that town board in passing ordinance 
acted in good faith and in an_ honest 
belief that its adoption would be ben- 
eficial to the public at large, if facts 
show that regulation is but an ar- 
bitrary interference with right to con- 
duct a private business, the court 
must declare the ordinance invalid. 
Boxer y. Town of Harrison, 22 N.Y. 
$.2d 501, 175 Mise. 249. : 

Ohio App. . Defendants were required 
to produce evidence of such municipal 
ordinances as they desired to have con- 
sidered by the court, although it was 
not necessary for defendants to plead 
them, where no affirmative relief was 
sought by defendants.—Fischer-Lie- 
mann Const. Co. vy. Haase, 29 N.H.2d 
46, 64 Ohio App. 473. 

Okl.Cr.App. Where a tax is levied 
against a business by a city as a reve- 
nue measure, the presumption is in 
favor of the reasonableness of the 
measure, and the Criminal Court of 
Appeals will not interfere unless the 
person asserting its unreasonableness 
makes proof clearly showing that tax to 
be unreasonable and oppressive.—Ex 
parte Davis, 114 P.2d 186. 

Va, Where annexation ordinance 
was amended by inserting proper metes 
and bounds description of territory 
sought to be annexed, recital in city 
council’s journal that ordinance “as 
amended’? was adopted, imported abso- 
lute verity to the ordinance, and it 
could not be contradicted by evidence 
that statutory procedure was not fol- 
lowed in that ordinance failed to con- 
tain an accurate metes and bounds de- 
scription as required by statute. Code 
1919, § 2956, as amended by Acts 1924, 
ec. 441.—Henrico County v. City of 
Richmond, 15 S.H.2d 309, 177 Va. 754. 

Recitals in records of the legislative 
branch of a municipality showing that 
an ordinance has been passed by the 
requisite affirmative vote import abso- 
lute verity to the ordinance, and they 
cannot be contradicted.—Henrico Coun- 
ty v. City of Richmond, 15 S.H.2d 309. 
177 Va. 754. ; 

Wash. Every reasonable presumption 
is in favor of the constitutionality of 
an ordinance.—City of Seattle v. Rog- 
ers, 106 P.2d 598, 130 A.L.R. 1498. 
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N.J.Sup. The burden of showing 
unreasonableness of town’s zoning re- 
striction was on one seeking building 
permit for use forbidden by ordinance, 
and there was no duty upon town to 
sustain reasonableness of ordinance, in 
absence of proof to the contrary. N.J. 
S.A. 40:55-30 to 40:55-52; 40:55-32.— 
Eastern Boulevard Corporation v. Wil- 
laredt, 14 A.2d 537, 125 N.J.L. 173, af- 
firmed 17 A.2d 173, 125 N.J.L. 511. 
N.Y.App.Div. Where ordinance was 
prepared, passed and published and 
was in force for many years without 
having been questioned, it was pre- 
sumed that it was a valid, constitu- 
tional ordinance.—Brown vy. Village of 
yh ee 21 N.Y.S.2d 905, 260 App.Div. 
28. 


On contention that a zoning ordi- 
nance is unreasonable and void as ap- 
plied to property of the plaintiff, the 
plaintiff has burden of proof.—Brown 
v. Village of Owego, 21 N.Y.S.2d 905, 
260 App.Div. 328. 

N.Y.Sup. The statute empowering 
every city to regulate the density of 
population in a given area and an ordi- 
nance of the city of Albany enacted 
thereunder are presumed to be consti- 
tutional. General City Law, § 20, subd. 
24.—City of Albany v. Anthony, 21 N. 
Y.S.2d 258, 174 Misc. 470. 

Tex.Civ.App. On appeal from a 
judgment sustaining validity of zoning 
regulations, Court of Civil Appeals 
would indulge presumption that zon- 
ing ordinance was validly enacted.— 
Connor y. City of University Park, 142 
S.W.2d 706, error refused. 

§ 940 

Minn. In action against railroad to 
recover for death of occupant of auto- 
mobile as result of collision between 
train and automobile at crossing in 
city, wherein plaintiff contended that 
proximate cause of the collision wss 
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railroad’s violation of city ordinance 
limiting the speed of trains to six miles 
an hour, trial court did not err in ex- 
eluding railroad’s testimony, intro- 
duced to show that ordinance was void 
as interfering with interstate com- 
merce, that if trains between certain 
points on its lines were compelled to 
limit speed to six miles an hour with- 
in boundaries of municipalities, trans- 
portation would be unduly prolonged. 
—Lang v. Chicago & N. W. Ry. Co., 
295 N.W. 57. 
§ 944 


Ala. In action to recover municipal 
taxes paid under protest, burden of 
proving that taxing ordinance was In- 
valid because names of councilmen vot- 
ing thereon did not appear was not 
met in absence of showing that full 
minute record would not show exact 
compliance with statute in enactment of 
the ordinance.—City of Andalusia v. 
Fletcher, 198 So. 64. 

Ark. In action to enjoin enforcement 
of a zoning ordinance and to compel 
issuance of a permit for construction of 
a service station in a residential dis- 
trict, evidence sustained finding that 
classification of ordinance was reason- 
able—McKinney v. City of Little Rock, 
146 S.W.2d 167. 

Fla. Evidence failed to show. that 
commission of city of Miami abused its 
discretion in enacting ordinance estab- 
lishing a retirement allowance and 
death benefit system for all municipal 
employees as an emergency ordinance. 
Sp.Acts 1937, c. 18689; Const. art. 8, 
§ 8.—Voorhees v. City of Miami, 199 
So. 313. 

Il.App. Presumption exists in favor 
of validity of a zoning ordinance, and 
it is incumbent upon the property own- 
er attacking it affirmatively and clearly 
to show its unreasonableness.—City of 
Springfield v. Kable, 29 N.H.2d 675, 
306 Ill.App. 616, transferred 24 N.H.2d 
344, 372 Ill. 455. 


Me. Generally, there is a presump- 
tion in favor of validity of an ordi- 
nance passed in pursuance of statutory 
authority, and every presumption is 
to be made in favor of constitutional- 
ity of such an ordinance, and it will 
not be declared unconstitutional with- 
out clear and irrefragable evidence 
that it infringes the paramount law.— 
Ponatse v. City of Portland, 15 A.2d 


Mich. Evidence established that zon- 
ing ordinance including west side of a 
street in commercial district and east 
side in a residential district was rea- 
sonable under circumstances.—Moreland 
a Armstrong, 297 N.W. 60, 297 Mich. 


N.M. In declaratory judgment ac- 
tion attacking validity of ordinance pro- 
hibiting the keeping of certain animals 
within restricted district of city, spe- 
cific facts were required to be proved 
from which it could be inferred that 
the ordinance was unreasonable, general 
statements of law and fact being in- 
sufficient. Laws 1935, c. 143; Comp. 
St.1929, § 90-402, subds. 45, 48, 53; § 
90-901.—Mitchell yv. City of Roswell, 
111 P2041: 


N.Y.App.Div. In action to have zon- 
ing ordinance declared void as to cer- 
tain lands on which owners sought to 
erect gasoline service station, where evi- 
dence showed substantial changes for 
betterment of general vicinity had taken 
place since inception of the residential 
zone, landowners failed to sustain bur- 
den of establishing that a nonconform- 
ing use was the only available use for 
their land, so as to render zoning regu- 
lations invalid as confiscatory.—Devore 
eee 24 N.Y.S.2d 524, 260 Ay p.Div. 

Tex.Civ.App. In proceeding to deter- 
mine validity of an ordinance exclud- 
ing practice of dentistry in single- 
family dwelling district, burden was 
upon plaintiff to clearly show that the 
ordinances and regulations of which 
he complained were not authorized un- 
der the police power. Vernon’s Ann, 
Civ.St. arts. 1011a-1011¢e, 1011g.—Con- 
nor v. City of University Park, 142 §. 
W.2d 706, error refused. 

Tex.Civ.App. Evidence that three or 
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four ice cream manufacturing plants 
or creameries are located in large com- 
mercial district of city, even as per- 
missive or conforming uses, is insuffi- 
cient to show that restriction in zon- 
ing ordinance against operation of ice 
manufacturing plants in such districts 
is invalid as bearing no _ substantial 
relationship to public health or safety 
or general welfare of community. 
Vernon’s Ann.Civ.St, arts. 1011a—1011j. 
City of Corpus Christi v. Jones, 144 S. 
W.2d 388, error dismissed, judgment 
correct. : 
In suit to enjoin city from enforcing 
zoning ordinance prohibiting operation 
of ice manufacturing and cold storage 
plant in commercial district, evidence 
held insufficient to show that city 
council or zoning commission abused 
their discretion in imposing such re- 
striction, so that ordinance and provi- 
sions thereof applicable to plaintiffs 
and their property are valid and bind- 
ing regulations. Vernon’s Ann.Civ.St. 
arts. 1011la—1011j.—City of Corpus 
Christi v. Jones, 144 S.W.2d 388, error 
dismissed, judgment correct. / 
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Cal.App. The legislative power of a 
municipality resides in the people 


thereof, and by providing in charter 
for initiative and referendum laws, the 
people have simply withdrawn from 
the legislative body and reserved to 
themselves the right to exercise a 
part of their inherent political pow- 


er. Const. art. 1, 2.—Spencer v. 
City of Alhambra, 111 P.2d 910. 
Where city charter reserved in 


electors the power through the initia- 
tive or otherwise to enact appropriate 
legislation to carry out and enforce 
any of the general powers of the city 
or any of the specified powers of the 
commission, and the provisions per- 
taining to such powers were phrased 
in broad, general and unambiguous 
language, conclusion was warranted 
that it was intended that legislation 
on every municipal subject should, un- 
less expressly or by clear and neces- 


sar implication excluded by other 
sections, be subject to initiative ac- 
tion through adoption of ordinances 
by the eople. Sti19155 pp: au7be: 
tee 3 a 78; Conte § 2; art. 
5 —Spencer v. Ci Alh r 
111 P.2d 910. Fie bey 


The people through their charter 
had a right to vest in voters of city 
the right and power to deal through 
initiative action with any matter with- 
in realm of local affairs or municipal 
business, whether or not strictly leg- 
islative as that term is generally used. 
Const. art. 1, § 2; art. 11, § 8.—Spen- 
cer v. City of Alhambra, 111 P.2d 910. 

The charter of the city of Alhambra 
reserves to the electors the broadest 
possible powers in the matter of in- 
itiative legislation including power to 
adopt any ordinance which the com- 
mission might enact, as well as to car- 
ry out and enforce any of the general 
powers of the city or any of the speci- 
fied powers of the commission, St. 
1915, pp. 1756, 1770, 1771, 1772, 1792, 
§§ 60, 73, 76, 78, 176; St.1927, p. 2055, 
§ 75:5 -Const.vart,, 1.582 Sartaeldnnsmgeee 
op ences v. City of Alhambra, 111 P.2d 


The charter of the city of Alhambra 
permits adoption, by the electors, of 
an initiative ordinance establishing a 
scale of minimum salaries for*members 
of the city’s police department. St. 
1915, pp. 1756, 1770, 1771, 1772, 1792, 
$605,738, 76,°%8, 176: StL92 7s pies0 bb. 
§ 75; Const. art. 1,'§ 2; art. 11, § 8. 
Fae v. City of Alhambra, 111 P. 


Ill, Under statute providing that by 
petition in circuit or superior court 
five electors may contest result of an 
election wherein public measures have 
been submitted to voters of any mu- 
nicipal corporation, Legislature intend- 
ed that result of submitting public 
Ineasures to a vote of the people might 
be determined under the statute. 
Smith-Hurd Stats. c. 46, § 120.—Mayes 
y. City of Albion, 30 N.H.2d 416, 374 
Ill, 605. 

La. A municipal council has no au- 


BED ht 
ne thority to decid 
dom of an initiative ordinance which 
has been presented properly to the 


ordinarily apply only to 


e the question of wis- 


eouncil. Act No. 302 of 1910, 14; 
Act No. 13 of 1934, 3d Ex.Sess., § 16. 
—State ex rel. Sutton v. Caldwell, 197 
So. 214, 195 La. 507. 


Where the people exercise their re-- 


served power of initiative and refer- 


-endum, they must comply substantially 


with statutory requirements, but re- 
quirements must be given a_ reason- 
able if not liberal construction. Act 
No. 13 of 1934, 3d Ex.Sess.—State ex 
rel. Sutton v. Caldwell, 197 So. 214, 
195 La. 507. 

Neb. Initiative and referendum laws 
in the conduct of municipal affairs 
legislative 
acts, and not to administrative acts.— 
Ate v. City of Scottsbluff, 297 N.W. 

Laws dealing with referendum in the 
eonduct of municipal affairs are usual- 
ly directed against the supposed evils 
of legislation alone.—Read y. City of 
Seottsbluff, 297 N.W. 669. 
_ To allow laws, dealing with referen- 
dum in the conduct of municipal af- 
fairs, to be invoked to annul or to de- 
lay executive or administrative action, 
tends to delay, and in some cases to 
annul, the prompt and efficient ad- 
ministration of city affairs—Read v. 
City of Scottsbluff, 297 N.W. 669. 


The action of a mayor and city 
council in accepting a bid and direct- 
ing that a contract be entered into, if 
unmixed with the exercise of any leg- 
islative power whatever, is not subject 
to a referendum, in absence of a spe- 
cific law relating thereto.—Read _ v. 
City of Scottsbluff, 297 N.W. 669. 


Where city by ordinance created a 


paving district, and city engineer pre- 
sented estimates and specifications for 
paving, and notice was given for bids, 
and contractor submitted bid, and 
mayor and city council accepted bid 
and entered into contract with con- 
tractor, and contractor commenced 
work under the contract, act of mayor 
and city council was not a “legisla- 
tive act’, but was an “administrative 
act’, not subject to referendum.—Read 
vy. City of Scottsbluff, 297 N.W. 669. 


Ohio. Where referendum petitions 
when presented to city council for con- 
sideration and action did not have the 
signatures of the essential number of 
electors of the municipality under con- 
stitutional provision requiring signa- 
tures of 10 per cent. of the electors 
of a municipality, the council was not 
authorized to submit the ordinances in 
question to a referendum. Const. art. 
18, §§ 5, 8.—State ex rel. Wehr vy. 
Council of City of Bellevue, 32 N.E.2d 
839, 138 Ohio St. 93. 


Ohio App. An agreement on part of 
city to co-operate with housing author- 
ity in certain respects and to plan or 
replan, zone or rezone, area in city, 
was merely a “resolution” to rezone 
and co-operate with the housing au- 
thority, and was not a rezoning ‘ordi- 
nance’, and hence a rezoning ordinance 
subsequently passed was not prevented 
from being subject to referendum un- 
der statute providing that a referendum 
shall apply only to the first ordinance. 
Gen.Code, § 4227-3; Const. art. 2, § 1f. 
—W. B. Gibson Co. vy. Warren Metro- 
politan Housing Authority, 29 N.H.2d 
236, 65 Ohio App. 84. 


A rezoning ordinance of a city was 
subject to referendum under statute 
dealing with ordinances and measures 
subject to referendum, and was not 
within statutory provision that assess- 
ments, street improvements, and emer- 
gency legislation shall go into immedi- 
ate effect. Gen.Code, §§ 4227-2, 4227-3. 
—W. B. Gibson Co. v. Warren Metro- 
politan Housing Authority, 29 N.E.2d 
236, 65 Ohio App. 84. 

The statute providing in part that a 
resolution or resolutions shall take ef- 
fect immediately, and need not be laid 
over or published or posted, does not 
exempt a rezoning ordinance of a cit 
from referendum. Gen.Code, § 1078-56. 
—W. B. Gibson Co. y. Warren Metro- 
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politan Housing Authority, 29 N.E.2d 
236, 65 Ohio App. 84. F 

Pa. Plaintiffs, conceding that no 
fraud was committed at election, were 
not entitled to a decree declaring void 
Sunday motion picture referendum 
election held in borough, on ground 
that carelessness of election officers in 
certain districts made fraud possible. 
—Winograd v. Coombs, 20 A.2d 315, 


342 Pa. 268. ; 
Pa.Com.Pl. The Borough of McDon- 
ald is composed of four voting pre- 
cincts, one of which is located in Alle- 
gheny County. In the submission of a 
referendum pertaining to the exhibition 
of motion pictures on Sunday, the 
County Commissioners of Washington 
County failed to certify the information 
to the County Commissioners of Alle- 
gheny County and the voters in the 
precinct in the latter County were un- 
able to vote on the question. There 
were a sufficient number of voters in 
this precinet to have changed the result 
of the referendum if they had been 
Paes the opportunity to vote—Mc- 
reevy v. County Com’rs, 21 Wash. 80. 
Upon a petition filed by the plaintiffs 
to restrain the County Board of Elec- 
tions from certifying the result of the 
votes cast, it was held that the election 
was not an-expression of all the “elec- 
tors of the municipality”, that the ‘will 
of the electors” with respect to the ref- 
erendum was not properly ascertained 
in accordance with the legislative in- 
tent, and that elections are “free and 
equal” under the provisions of the Con- 
stitution only when all who possess the 
requisite qualifications are afforded a 
reasonable opportunity to vote—Mc- 
Greevy v. County Com’rs, 21 Wash. 80. 
There being no provision in the elec- 
tion laws by which the validity of a 
referendum of this character may be 
challenged, the. court of equity has 
jurisdiction to grant the relief prayed 


for.—McGreevy v. County Com’rs, 21 
Wash. 80. 
8 957 
Neb. When petition was filed with 


clerk requesting that question’ of adopt- 
ing initiative and referendum be sub- 
mitted to voters of city at ensuing 
election, and it was moved, seconded, 
and carried that the prayer of petition 
be granted and that initiative and 
referendum be submitted to the voters 
and the clerk had the matter printed 
on the ballot for use in the general 
election, and 220 votes were cast for 
and 15 votes against the adoption of 
the referendum, the initiative and ref- 
erendum law was properly adopted and 
remained in force, notwithstanding 
that petition was not signed by 15 per 
eent. of the voters, and notwithstand- 
ing that a special election was _ not 
ealled. Comp.St:1929, § 18-516.—Web- 
ber vy. City of Scottsbluff, 293 N.W. 
276. 
§ 972 

Cal. A city attorney of a city of the 
sixth class is a ‘‘public officer,” occupy- 
ing a ‘public office,’ and as such is 
invested with all the rights and priv- 
ileges and subjected to all of the limi- 
tations and restrictions imposed by the 
constitution and laws of the state and 
considerations of public policy. Gen. 
Laws 1937, Act 5233, §§ 852, 879.—FPeo- 
ple, on Complaint of Chapman, v. Rap- 


sey, 107 P.2d 388, prior opinion 96 
P.2d 1000. : 
§ 974%, ‘ 
Fla. The 1922 special act creating 


playground and recreational board for 
city of Jackson7ille and 1935 statute 
ereating civil service for cities with 
population of more than 130,000, are 
not conflicting, and suspension and dis- 
missal of employees by playground and 
recreational board are controlled by the 
1935 statute. Sp.Acts 1923, c. 9788; 
Acts 1935, c. 16866, § 21.—Arnold y, 
State ex rel. Mallison, 2 So.2d 874. 
Ky. Appointments of assistant city 
solicitor and _ solicitor’s stenographer 
were not invalid because solicitor was 
appointed under statute before amend- 
ment thereof and not reappointed after 
such amendment, where statute pro- 
vided that he should hold office for cer- 
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tain term and until appointment of suc- 
cessor and amendment did not abolish 
office of solicitor, or change method of 
filling it. Ky.St. 3166, as amended 
by Acts 1940, ec, 121.—Board of Alder- 
men of City of Ashland v. Hunt, 145 
S.W.2d 814, 284 Ky. 720. 

Ky. The construction of statutes, 
and of constitutional provision limiting 4 
compensation of public officers, to effect 
that secretary-librarian of Louisville 
Free Public Library was filling an “of- 
fice” and hence was an “officer” within — 
constitutional provision did not deprive 
secretary-librarian or Library Commis- — 
sion of liberty or property without ‘due ~ 
process of law’’ and did not deny “equal 
protection of the law” in violation of — 
Fourteenth Amendment to Federal Con- 
stitution. Loc. & Priv. Acts 1877-78, ¢. 
1024; Ky.St.1986 and Ky.St.Supp. ‘ 
1939, §§ 2801b-1 to 2801c-2; Const. 
§ 246; U.S.C.A.Const. Amend. 14,— Be 
Alvey v. Brigham, 150 S.W.2d 935, 286 © 
Ky. 610. : 1 Vaden 
Minn. The statute requiring retire- 
ment of policemen and firemen at age 
of 65 years, in cities of first class is 
not unconstitutional as ‘class legisla- 
tion” because of provision allowing ~ 
those who have reached age of 65 
ye°rs without pension rights to con-— 
tinue in the service until their pen-— 
sion rights have matured, subject to 
rules of Civil Service Commission. fi 
son’s Minn.St.Supp.1940, 
1442-40e; U.S.C.A.Const. a4 
Const.Minn. art. 1, § 2; art. 4, §§ 33, 
34.—Burns vy. City of St. Paul, 297 N. — 
W. 638. ee 

N.Y.Sup. The Wicks Act under 
which New York City upon acquiring — 
two rapid transit lines which former- 
ly had been privately operated was 
required to continue in employment ~ 
employees who had been in employ ~ 
ot private companies for one year — 
and who were citizens or had filed ~ 
declaration of intention to become cit- 
izens, and under which employees were — 
placed in the non-competitive class, is 
not violative of constitutional provi- 
sion requiring appointments in the 
civil service to be made according to 
merit and fitness to be ascertained so 
far as practicable by competitive ex- 
amination. Laws 1939, c. 927, §§ 1, 2; 
Const. art. 5, § 6.—Felder v. Fullen, 
27 NOY Si20) 699: ; 

The provision of Wicks Act that 
former employees of privately oper- 
ated rapid transit companies taken 
over by city, who were retained by 
eity and placed in non-competitive 
elass in city service, should be cov- Q 
ered into the competitive class upon © ny 
reclassification is valid. Laws 1939, BY 
e. 927, § 2.—Felder vy. Fullen, 27 N.Y. ive 
S$.2d 699. ies 

Where positions held by employees aS 
of rapid transit companies taken over ei 
by New York City were not then posi- i 
tions in the “suitable and conventional” ; 
field of civil service, the acquisition of a 
transit lines presented an extension of 
the sphere of governmental activity 
and legislature could properly deter- " 
mine that existing status of employees Ms 
should not be disturbed. Laws 1939, . 


ec. 927, §§ 1, 2.—Felder y. Fullen, 27 
N.Y.S.2d 699. 
N.¥.Sup. The Wicks Law requiring 


cities unifying transit facilities to con- 
tinue to employ all employees of com- 
pany previously owning or operating 
transit facility does not violate con- 
stitutional provision prohibiting leg- 
islature from changing city agency 
authorized to make appointments to 
existing offices, but permitting legisla- 
ture to direct how new offices should 
be -filled. Laws 1939, c. 927%; Const. 
art. 9, § 8—McKinnon y. Delaney, 27 
NoY-Si2d) 713. 

Special patrolmen in board of trans- 
portation of New York City which had 
unified its transit facilities were new 
officers within constitutional provision 
permitting legislature to direct man- 
ner of filling new offices, and legisla- 
ture had full power to provide how 
the new offices should be filled. Laws 
1939, c. 927; Const. art. 9, § 8—Mc- 
Kinnon y. Delaney, 27 N.Y.S.2d 713. 
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‘The Wicks Law requiring cities uni- 
fying transit facilities to continue to 
employ all employees of companies 
previously owning and_— operating 
transit facilities does not violate con- 
stitutional provisions prohibiting gift 
or loan of property or credit of local 
subdivision, restricting indebtedness 
thereof and prohibiting impairment of 
- benefits under a_ retirement 
Laws 1939, c. 927; Const. art..5, § 7; 
art. 8, §§ 1, 2.—MecKinnon y. Delaney, 
27 N.Y.S.2d 713. 

N.Y.Sup. The 1940 amendment to 
the Village Law providing that village 
policemen who are employed on effec- 
tive date of act and who were employed 
at time rules of state civil service com- 
mission were extended to police  de- 
partment of the village should continue 
to hold positions without further ex- 
amination, and should be removed only 
upon compliance with provisions of 
_ civil service statutes, but containing no 

legislative declaration that it is imprac- 
ticable to classify and examine all the 
present employees, is invalid as violat- 
ing the constitutional provision for the 

making of appointments and promo- 
tions according to merit and fitness as- 
ecertained so far as practicable by ex- 

amination. Village Law, . § 188-1; 

Const. art. 5 § 6.—Ricker v. Village of 
_ Hempstead, 28 N.Y.S.2d 366, 176 Misc. 
—. 860. 

-. N.Y.Sup. The amended police pen- 
sion statute defining term ‘‘member” 
X therein as meaning member of police 
- -foree when statute takes effect, does 
not affect pension rights, of widow of 

$i) policeman dying before effective date 
of statute, but such rights must be de- 
termined under pension statute in force 
at time of his death and widow’s ap- 
- plication for pension. Administrative 
Code, §§ B18—1.0, B18—5.0.—Dolan v. 
Valentine, 29 N.Y.S.2d 743. 

Tenn. An act naming members of 
new city of Nashville civil service 
board created thereby and providing 
for filling of vacancies by remaining 
members, subject to confirmation by 
city council, held fundamental and sub- 
stantial as creating practically new 
civil service system, more adequate and 
comprehensive than that created by 
previous acts, and not invalid as colora- 
_ ble or designed to legislate members of 

old board out of office. Priv.Acts 1923, 
Gallo. 6 049). Privy. Acts :1939,, ¢).436,; 
Priv.Acts 1941, ec. 1, 2._Keith v. Beas- 
ley, 152 S.W.2d 618, 177 Tenn. 652. 


Wis. Although persons named as 
beneficiaries in Policemen’s Annuity 
and Benefit Fund Law for the City 
of Milwaukee are the only persons who 
ean participate in enjoyment of the 
funds, the law is not thereby rendered 
» unconstitutional. Laws 1921, ec. 589.— 
Tesch v. Board of Deposits of Wiscon- 
pn. 29.7,.)N.Wew.379, 237 (Wis. 527. 


i 
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Ark. Civil service statutes are not 
intended to affect power of city coun- 


ceil or executive officers of city to 
abolish offices as unnecessary or for 
reasons of economy. Acts 1937, Act 


322.—Satterfield v. Fewell, 149 S.W.2d 
949. 


Mass. The legislative branch of a 
municipality has the power and duty 
if in the interest of economy to remove 
those whose services are no longer re- 
i AS ‘ph cs 
quired, and to abolish offices no longer 


necessary.—Cullen v. Mayor of City: of 
Newton, 32 N.H.2d 201. 

The legislative department of a city 
may in good faith eliminate unneces- 
sary offices within the classified service 
without giving notice or granting hear- 
ing to the incumbents in the absence 
of a statute requiring such notice and 
hearing. G.L.(Ler.Ed.) c. 31, § 1 et 
seq.—Cullen v. Mayor of City of New- 
ton, 32 N.H.2d 201, 

N.Y.Sup. ‘The provision of New York 
City Charter that Board of Estimate 
may at any time, subject to provisions 
of Civil Service Law, and except as 
otherwise provided by statute, create, 
abolish, or modify positions and grades 
of positions paid from city treasury, 
imposes a definite limitation on board’s 

» power to abolish positions and dictates 
necessity of acting in good faith. New 


system. 


MUNICIPAL CORPORATIONS 


York City Charter of 1936, § 68.—Lew- ing which it has val 


nel 


in v. La.Guardia, 22 N.Y.S.2d 409, 175 
Mise. 165. 


§ 982 j 

Mass. A voter of a particular city 
has no-constitutional right to elect offi- 
cers of a particular type. Const. pt. 1, 
arts. 1, 9—Moore y. Election Com’rs of 
spmoxdge, 35 N.E.2d 222, 309. Mass. 

08. 

Ohio App. ~The provision in statute 
for appointment and employment of its 
officers and employees by city council 
within ten days from commencement of 
their term is “directory” only, and will 
not prevent exercise of such power at 
a later date if and when a situation 
arises demanding it. Gen.Code, § 4210. 
—State ex rel. Holloway v.. Rhodes, 35 
N.E.2d 987. , 

§ 999 


Mass. Where ordinance provides for 
appointment to office of city purchas- 
ing agent by mayor, subject to confir- 
mation by board of aldermen, for term 
of three years, an appointment by may- 
or is made subject to rules of board of 
aldermen and to provisions of ordi- 
nance.—Dodsworth v. Mayor of Med- 
ford, 30 N.H.2d 835, 308 Mass. 

Where ordinance providing for ap- 
pointment of city purchasing agent by 
mayor, subject to confirmation by 
board of aldermen, named. term of of- 
fice of purchasing agent, appointment 
of mayor need not mention the tenure 
of office—Dodsworth vy. Mayor of Med- 
ford, 30 N.H.2d 835, 308 Mass. 62. 

A mayor’s appointment incorrectly 
stating term of office of city purchas- 
ing agent was valid and was an ap- 
pointment for the legal term fixed by 
ordinance, especially where appoint- 
ment referred to  ordinance.—Dods- 
worth v. Mayor of Medford, 30 N.H.2d 
835, 308 Mass. 62. 

R.J. Where it is admittedly lawful 
for mayor of Woonsocket to appoint 
commissioners of Housing Authority, 
certificates of appointment are ‘‘con- 
clusive evidence” of due and proper ap- 
pointment under the statute, Gen.Laws 
1938, c. 344, § 5—Jackvony ex rel. v. 
Berard, 18 A.2d 889. 

Where commissioners of municipal 
Housing Authority were removed by 
mayor and suecessors were appointed, 
removals must have been lawful before 
appointees could rely on statute making 
certificates of appointment conclusive 
of due appointment. Gen.Laws 1938, c. 
344, § 5.—Jackvony ex rel. y. Berard, 
18 A.2d 889. 


§ 1001 

Mass. Where 8 of the 15 members 
present at meeting of board of alder- 
men consisting of 21 members voted 
for confirmation of mayor’s appoint- 
ment of city purchasing agent, and 
member voting for confirmation with- 
drew his motion for reconsideration be- 
fore question had been put to board, 
and motion made on following. day at 
adjourned meeting to reconsider vote 
on confirmation did not pass, and 
board never took any formal action re- 
scinding vote or any affirmative action 
directed toward vote of confirmation 
other than voting to retain in its pos- 
session the communication of the may- 
or nominating and appointing the 
agent, appointment was legally con- 
firmed by board of aldermen, St.1903, 
ec. 3465, 21 5 NE. LOSS. (er) 6 Dods- 
worth v. Mayor ,of Medford, 30 N2.2d 
835, 308 Mass. 62. 


1009 
In determining validity of ap- 


Mass. 
pointment incorrectly stating term of 
office of city purchasing agent, it 


would not be presumed that mayor did 
not intend to make valid appointment 
or that board of aldermen confirming 
appointment were not acquainted with 
ordinance establishing term of office of 
purchasing agent.—Dodsworth y. May- 
or of Medford, 30 N.H.2d 835, 308 
Mass. 62. f 


§ 1016 

Pa.Orph. Once a real list of eligibles 
for positions covered by civil service 
has been published, pursuant to the 
provisions of sections 13 and 14 of ar- 
ticle XIX of the City Charter Act of 
June 25, 1919, P.L. 581, it may not be 
stricken down within the period dur- 
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of Philadelphia, 38 D. & C. 50 


commission’s rules.—Hennessey | 


Where it appears that grades which - : 
: ivil service 


are the basis of a list of civi 
eligibles have been arbitrarily changed — 
in the case of over a third of the ap- © 
plicants subsequently appearing on the i 
list in such a way as to make it diffi- ~ 

eult to escape the conclusion that there 

was widespread fraud in the prepara- 

tion of the list, and also to make it im- | 
possible to correct the list by striking 
therefrom those names which were not 
properly there, the list does not con- x 
stitute a real eligible list within the 
meaning of the act, and the commis- ] 
sion may properly disregard it and 4 
prepare a new and. proper one.—Hen- t 
nessey vy. City of Philadelphia, 38 D. 

& C. 509. 

Evidence indicating that in the case 
of at least 30 out of 2,300 applicants \y 
for-a list of civil service eligibles, there ae 
may have been some serious error in g 
physical rating, is insufficient to war- 
rant the court in enjoining the civil | * 
service commission from certifying | 
from the list though the commission i” 
should, of course, examine all _com- 
plaints.—Hennessey v. City of Phila- 
delphia, 38 D. & C. 509. 

W.Va. To permit a municipal officer, 
having the power to appoint to an of-  — 
fice, to exercise that power in his own Noe 
interest by appointing himself, is con- * 
trary to “public policy’.—Arbogast Vv. ‘ 
Shields, 14 S.H.2d 4. f 

W.Va. A municipal board. consist- : 
ing of more than one officer cannot ¥ 
appoint one of its members to another 
office or position.—Arbogast vy. Shields, ~ 


14 S.B.2d 4, oS 
§ 1019. ; a 

Nev. A candidate for city commis- | 
sioner of city of Las Vegas who was Py 
a ‘‘qualified elector” as defined by Con- Thee 
stitution was a ‘“‘qualified voter’? with- % 


in terms of statute defining qualifica- 
tions for the office, without necessity 
of being legally registered as a voter. 
S$t.1911, ¢c. 132, sube. 2, § 6, as amend- 
ed by St.1939, c. 155, § 6; Comp.Laws, 
§§ 2368, 2374, 2391, 4766; Const. art. 
2, §§ 1, 6; art..15, § 3.—Gilbert v. : 
oA 104; P.2d7 183) 128) AC Reon 


§ 1033 ; 
Va. A city councilman, holding com- ~— 
mission as officer of National Guard 
unit called into active military serv- 
ice of United States, is ‘‘officer called 
out in actual duty” within code sec- 
tion exempting such officers from ap- 
plication of preceding section disquali- ud 
fying federal officers from holding of- te 
fices under State Constitution, as such 
exemption applies not merely to Na- 
tional Guard officers in federal service 
while attending weekly drills or an- 
nual maneuvers, but to any actual 
duty, for which such officers may be 
called, out under federal statutes, in 
service of United States. Code 1919, — 


§ 290; § 291, as amended; §§ 6567, 
6568; Code 1936, § 2673(28); 32 U.S. ir 
C.A. § 81; Army Reserve and Retired 4 
Personnel Service Law of 1940, § 1, 50 ad 
U.S.C.A.Appendix,, § 401; U.S.C.A, i 
Const Marty 1 \§) (8, vCise ton lige. cerniemoe EW 
§ 2.—City of Lynchburg y. Sutten- . 
fields 43 “ScBi2d, 323: : 
§ 1039 4 
Ohio App. Under charter of home c, 
rule city providing that unelassified — 
service shall include the city manager, 
all heads of departments and deputies, \ 
and such heads of departments as city : 
commission shall from time to time — 4 


by four-fifths yote determine, and that 
city manager except as otherwise pro- 
vided shall be thé acting head of each 
department of city, the city manager 
was intended to be included in un- 
classified service and reference to heads 
of departments was not intended to re- ‘ 
fer to the city manager. Const. art. 18 ‘ 
§§ 1-14.—State ex rel. Kipker y. City 


of Lima, 32.) NoEiZd) 4835 
§ 1053 . 
N.Y.Sup. One elected as fire district nM 


commissioner, though not resident tax-_ 
payer of district, was “de facto fire dis- 
trict commissioner” whose authority to 
act as such, as by introducing and vot- 


Ane Ving : ; wa 2 
jon to submit to district 
question of authorizing district 
) cannot be questioned collater- 


proceeding to legalize and confirm pro- 
ceedings for issuance of bonds. Gener- 
al Municipal Law, s§ 22 et seq., 24; 
Town Law, § 170 et seq.—Petition of 
- Board of Fire Com’rs of Columbia- 
. Litchfield Fire Dist., 29 N.Y.S.2d 605. 
Tenn. In a suit challenging the con- 
stitutionality of a private act amending 
a city charter by creating a board of 
election commissioners, ete., the chan- 
_cellor, having correctly adjudged the 
act unconstitutional, and an election 
thereunder inoperative, properly provid- 
ed that those members of the old board 
of aldermen re-elected thereby should 
‘continue in office as holdovers and that 
the newly elected members should hold 
office as de facto officers until the hold- 
ing of a vatid election, Code 1932, § 
1947 et seq.; Priv.Acts 1939, c. 317; 
Const. art. 11 § 8.—Clark v. Vaughn, 
146 S.W.2d 351. 


§ 1058 
-Mass. Where term of city purchas- 
ing agent was fixed by ordinance, an 
appointment for a different term could 
not be made.—Dodsworth v. Mayor of 
Medford, 30 N.H.2d 835, 308 Mass. 62. 
N.J.Sup. The statute providing that 
exempt fireman, holding any office ex- 
- cept one created by Constitution, shall 
_ continue therein during good behavior 
and shall not be removed, except for 
good cause shown after fair hearing on 
written charges, does not give tenure 
to occupants of offices held for periods 
of time definitely fixed by legislature, 
such as office of Passaic Valley Sewer- 
age Commissioner. N.J.S.A. 40:47-63, 
40 :47-64, 58:14-3.—Greenfield v. Pas- 
saic Valley Sewerage Com’rs, 17 A.2d 
489, 126 N.J.L. 171. ; 
§ 1063 

N.Y. The constitutional provision 
that, in case of elective officers, no per- 
son appointed to fill a vacancy shall 
hold his office by virtue of such ap- 
- pointment longer than the commence- 
ment of the political year next suc- 
ceeding the first annual election after 
the happening of the vacancy, applies 
to all elective city offices. Const. art. 
13, § 8.—Ross v. Cohen, 28 N.E.2d 883, 
283 N.Y. 388, affirming 21 N.Y.S.2d 
158, affirming In re Ross, 21 N.Y.S.2d 
848, 175 Mise. 43. 

_ The term of office of one appointed 
to fill vacancy in city council caused 
by resignation of one of councilmen 
would expire at commencement of po- 
litical year next succeeding first annual 
election after happening of vacancy in 
aceordance with provision of Constitu- 
tion, notwithstanding fact that resolu- 
tion adopted by council provided that 
appointee should serve for unexpired 
term of councilman who resigned. 
Public Officers. Law, §8§ 5, 38; New 
York City Charter 1936, §§ 24, 1001 et 
seq.; Const. art. 13,'.§ 8—Ross.v. Co- 
hen, 28 N.E.2d. 8838, 283 N.Y. 388, af- 
firming 21 N.Y.8.2d 158, affirming In 
re Ross, 21 N.Y.S.2d 848, 175 Misc. 
43 


N.Y.Sup. Portion of resolution of 
eouncil of city of New York selecting 
successor to councilman who resigned, 
which purported to provide that suc- 
cessor’s term would endure for unex- 
pired balance of term, was violative of 
both constitutional provision that per- 
son appointed to fill a vacancy in an 
elective office should not, hold his office 
by virtue of such appointment longer 
than comimencement’ of the _ political 
year next succeeding the first annual 
election after the happening of the 
vacancy, and the Public Officers Law 
- containing a legislative requirement of 
similar purport. Public Officers Law, 
§ 38; Const. art. 13, § 8—In re Ross, 
91 N.Y.S.2d 848, 175 Mise. 43, affirmed 
Ross v. Cohen, 21 N.Y.S.2d 158, af- 
firmed 28 N.H.2d 883, 288 N.Y. 388. 

§ 1¢068 

Tenn. In a suit challenging the con- 
stitutionality of a private act amend- 
ing a city charter by creating a board 
of election commissioners, etec., the chan- 
cellor, having correctly adjudged the 
act unconstitutional, and an election 


ally by district. taxpayer in_ board’s’ 
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thereunder inoperative, properly pro- 
‘vided that those members of the old 


board of aldermen re-elected thereby 
should continue in office as holdovers 
and that the newly elected) members 
should hold office as de facto officers 
until the holding of a valid election. 
Code 1932, § 1947 et seq.; Priv.Acts 
1939, ec. 317; Const. art. 11, § 8—Clark 
v. Vaughn, 146 S.W.2d 351. 
§ 1072 

Okl. Where there was no. statute 
relating to resignation of city officers 
and city charter did not provide the 
manner or form by which an officer 
might resign, the common law as modi- 
fied by judicial decisions and _ con- 
stitutional and_ statutory provisions 
would govern determination of effect 
of resignation, acceptance and pur- 
yorted withdrawal of resignation be- 
ore effective date. 12 OklI.St.Ann. § 
2.—Rogers y. Carleton, 110 P.2d 908. 
Where mayor submitted his resigna- 
tion July 18, 1940, to be effective Au- 
gust 15, 1940, and resignation was ac- 
cepted by .city commissioners on July 
26, 1940, and on August 9, mayor filed 
a written withdrawal of the resigna- 
tion, the withdrawal was ineffective 
and person appointed to the office of 
mayor on August 17th by the com- 
missioners to fill the vacancy was en- 
titled to the office—Rogers v. Carleton, 
110 P.2d 908. 


§ 1076 
Se Ricard v. Lord [1941] 1 Dom.L. 
. 586. 


§ 1080 
Mass. The legislative branch of a 
municipality has the power and duty 
in the interest of economy, to remove 
those whose services are no longer re- 
quired, and to abolish offices no long- 
er necessary.—Cullen vy. Mayor of City 
of Newton, 32 N.E.2d 201. 
§ 1084 


R 


R.I. Rares of inefficiency, neglect 
of duty and misconduct in office by 
commissioners of municipal Housing 


Authority must relate to performance 
of duties under statute. Gen.Laws 
1938, c. 344, § 6.—Jackvony ex rel. y. 
Berard, 18 A.2d 889. ; 

Charges that commissioners of munic- 
ipal Housing Authority withheld in- 
formation, made trips to Washington, 
required federal officials to wait before 
being admitted to meeting, did not keep 
mayor sufficiently informed, and that 
mayor and aldermen were attacked by 
newspapers ‘in connection with housing 
matters, were so vague and irrelevant 
as to afford no reasonable ground. for 
removal of commissioners. Gen.Laws 
1938, ce. 344, § 6—Jackvony ex rel. y. 
Berard, 18 A.2d 889. 

Casual talks between individual com- 
missioners of municipal Housing Au- 
thority outside of regular meetings, or 
investigations made by a commissioner 
for his own satisfaction, did not 
amount to an exclusion of another com- 
missioner from the deliberations of the 
Authority as a corporate entity, so as 
to. justify charges-of misconduct. Gen. 
Laws 1938, ¢. 344, § 6—Jackvony ex 
rel. y. Berard, 18 A.2d 889. 

§ 1085. 

Nev. In statutes and ordinances au- 
thorizing removal of officers for cause, 
“cause” or ‘sufficient cause’ means 
legal cause, and not any cause which 
the officer authorized to make removal 
may deem sufficient, but one which 
specifically relates to and affects ad- 
ministration of the office, restricted to 
something of a substantial nature di- 
rectly affecting the rights and interests 
of the public, touching the qualifica- 
tions of the officer or his performance 
of his duties, and showing that he is 
not a fit or proper person to hold the 
office. St.1987, ¢. 204, p. 427, 2.— 
State ex rel, Whalen v. Welliver, 104 
P.2d 188, rehearing denied 104 P.2d 
1016. 


§ 1097 
Mass. It was within the province of 
the Legislature to determine method 


by which one occupying an office in 
the classified service, under civil serv- 
ice law, could be separated from _ the 
publie service, and a municipal officer 
or body in proceeding to accomplish 
such a result is bound to comply with 


RATIONS 


the statute. G.L.(Ter.Md.) c. 31, § 42 
A.—Cullen v. Mayor of City of Newton, | 
32 N.H.2d 201. 1 ; Aid aay 
Civil service laws were enacted to 
free public servants from — political 
pressure and arbitrary separation from — 
the public service, but not to prevent 
removal of those who have proved to 
be incompetent or unworthy to con- 
tinue in the public service. G.L.(Ter. 
Ed.) c¢. 31, § 1 et seq.—Cullen vy. Mayor 
of City of Newton, 32 N.E.2d 2017 ” 
0 . 


§ 1101 r 2 
Pa.Com.P1. Notice of the meeting and 
of intention to act upon the expulsion 
of a member of council must be given” 
the member in order that he may have 
the opportunity to establish whether 
or not he comes within the exception 
specified in the borough code, namely, 
whether or not he was detained from 
attendance at two successive regular | 
meetings by sickness or necessary ab- 
sence.—Commonwealth ex rel. v. Mo- 
rieka, 89 P.L.J. 414. y t 
§ 1106 
Wash. Under provision in charter of 
the city of Tacoma requiring that em- 
ployee discharged from the classified’ 
service be furnished a statement set- — 


ting forth the reasons for discharge, 
a reason which would be sufficient to 


sustain a criminal action need not«be 


given, and the technical language and 


particularity required in an indictment — 


or complaint ig unnecessary, but suffi- \ — 


cient notice must be given to enable 


the employee to procure counsel and 
prepare his defense and the charges ~_ 


must be in writing, as the charter 
provides, and with sufficient definite- 


ness to inform him of their character _ 


and extent.—State ex rel. 
Davis, 104 P.2d 335. 
§ 1122 , G) 
Wash. Civil service employee should ~ 
have made appropriate request if he 
desired that statement of reasons for 
his dismissal be made more definite 
and certain, and by his appearance 
and active participation in hearing be- — 
fore Civil Service Commission without . 
questioning sufficiency of statement 
waived right to raise that question for 
first time on application for writ of 


Ashing v. 


review.—State ex rel. Ashing v. Davis, 


104 P.2d 335. ; 
In certiorari proceeding to review an 
order of the Civil Service Commission — 


of the city of Tacoma dismissing truck 


driver from position as eivil service 
employee, court could not inquire into 
weight or sufficiency of evidence, but 
its power was confined to determining 
whether the officers intrusted with au- 
thority to effect removals had acted 
within prescribed rules.-State ex rel. 
Ashing y. Davis, 104 P.2d 335. ; 

Discharge of civil service employee 
of the city of Tacoma would not be 
disturbed in absence of anything dis- 
closing that civil authorities acted oth- 
er than within prescribed rules or of 
anything to warrant. cogclusion that 
discharge was arbitrary or capricious. 
—State ex rel. Ashing v.. Davis, 104 P. 
2d 335, 

1123 


§ 

Pa.Com.Pl, Defendant, demoted from 
the position of chief electrician to that 
of chief operator, took an appeal from 
an order of the Civil Service Board of 
the City of Reading, which decided that 
his appointment as chief electrician in 
the Department of Public Safety had 
not ‘been made according to law and 
that he had no Civil Service standing 
and was therefore liable to demotion. 
After argument, held, that the office of 
chief electrician is not within the terms 
of the Act of 1933, 53 P.S. § 8479 et 
seq., but comes under the Third Class 
City Law of 1931, sec. 4401, 53 PS. § 
12198-4401; that the latter act gives 
to any aggrieved employe the right to 
a hearing before City Council but not 
before the Civil Service Commission, 
not is there any provision for appeal 
to the Court; and that a review of 
the proceedings is by a writ of alterna- 
tive mandamus. Appeal dismissed.— 


City of Reading v. Seltzer, 32 Berks 
271. 
§ 1126 
Conn. In absence of controlling 


statutory or charter provision, proper 


procedure in bringing appeal from de-° 
cision of public officer charged with 
protection of public interest, such as 
mayor charged with duty of removing 
officer guilty of misconduct or of de- 
whether proposed location 
of gasoline filling station is a proper 
one or appeal from decision 
officers such as highway commissioner 
or tax commissioner, is a citation to 
the officer as such to appear and an- 
swer the complaint, and other persons 
having direct interest adverse to inter- 
est of plaintiff should also be sum- 
moned either at time appeal is taken 
Practice Book 1934, 
p. 374, form 582.—Rommell y. Walsh, 
15 A.2d 6, 127 Conn. 16. 


§ 

N.J. A city utility maintenance man, 
working as helper on trucks 
- meter department and paid on per diem 
basis for time actually worked, was 
holder of mere “employment”, not “of- 
and hence not with- 
in protection of exempt firemen’s_ ten- 
N.J.S.A. 40:47-63 et 


or subsequently. 


fice’ or “position”, 


ure of office act. 
- seq.—O’Connor y. Roberson, 
764, 125 N.J.L. 449, affirming 8 A.2d 
N.J.L. 240. 


§ 
“N.Y. Where a vacancy in a position 
of same salary grade as position for- 
- merly held by petitioner in Department 
_ of Finance of City of Yonkers had exist- 
_ ed from October 1, 1936, which estab- 
lished that no new money was required 
- to be appropriated to pay salary of pe- 
titioner’s former position, 
who had been suspended because no ap- 
propriation was made for payment of 
salary of petitioner’s position, was en- 
titled to be reinstated as of that date 
in position that petitioner formerly oc- 
- eupied or in a similar position, and to 
receive from that date compensation 
- which petitioner had lost, even though 
petitioner could not be appointed to 
vacant position. 
1 et seq.—Folkes v. Hushion, 


6, 
¥.S.2d 755, 258 App.Di 


Service Law, 


affirming 16 N. 
v. 924, 1069. 


§ 

Where “Sparks” Amendment te 
Constitution purporting to suspend con- 
stitutional provisions prohibiting legis- 
lature from decreasing or diminishing 
salaries,of public officers of state coun- 
ties, or cities, from September 1, 1933, 
until October 1, 1935. 
to place a limitation of $6,000 on salary 
of city officers, such as a commissioner 
of city of Birmingham whose salary was 
fixed by statute at $7,000 per annum, 
was in effect when plaintiff was elected 
commissioner ‘of the city, amendment did 
not decrease plaintiff's salary during 
term to which plaintiff had been elected 
within the constitutional 
Gen.Acts 1928, p. 121, 
§ 281; Amend. No. 26A.—Downs y. City 
of Birmingham, 198 So. 231. 

Even if “Sparks’? Amendment to the 
Constitution served to 
salary as commissioner 
of Birmingham during plaintiff’s term 
and after plaintiff's election, 
eontrary to constitutional 
plaintiff's salary could be decreased by 
if amendment was 
adopted as provided by constitutional 


Gen.Acts 1923, p. 121, § 
Const.1901, §§ 2, 68, 281; 
26A.—Downs y. City of Birming- 
ham, 198 So. 231. 

Where city commission of Bir- 
mingham had, prior to plaintiff’s elec- 
tion as city commissioner, reduced sal- 
ary of city officers in an amount less 
than that fixed 
ment to Constitution for city commis- 
sioners, and plaintiff received his com- 
pensation on basis of salary fixed by 
commission until after October 1, 1935, 
amendment 
and plaintiff was 
consequently paid an amount equal to 
difference between amount that plain- 
paid and amount fixed 


and purporting 


prohibition. 
§ 19; Const.1901, 


decrease plain- 


amendment, 


amendments. 


to operate, 


tiff had been 


Amendment, plaintiff could not recover 
between amount 
of plaintiff’s salary fixed by amend- 
ment and amount of salary as fixed by 
Gen.Acts 1923, p. 121, 
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Const.1901, Amend. No. 26A.—Downs v. 
City of Brimingham, 198 So. 231. 

A city commission could not reduce 
the amount of a commissioner's salary 
as fixed by law, and fact that commis- 
sioner accepted reduced amount in full 
payment was not a discharge of city’s 
obligation to pay commissioner amount 
of salary fixed by law.—Downs v. City 
of Birmingham, 198 So. 231. 

Cal.App. A municipal officer or em- 
ployee who is guilty of conduct war- 
ranting dismissal should not continue 
in office or be permitted to receive 
other emoluments, such as a pension, 
offered as an inducement to honesty 
and efficiency, though he may be other- 
wise entitled to such other emolu- 
ments.—MaclIntyre v. Retirement Board 
of City and County of San Francisco, 
109 P.2d 962. 

Cal.App. A 
of salaries is a cash 
not a “book account” or “credit ac- 
count’, and mutual unsettled salary 
accounts do not exist between officer 
and municipality, and payment is in 
full, and if a mistake arises, a cause 
of action accrues immediately.—Gamble 
v. City of Sacramento, 110 P.2d 530. 


Ill.App. Aldermen who accepted re- 
duced salary were not barred by “‘estop- 
pel” from recovering balance of such 
salary under constitutional prohibition 
against reducing salaries. Smith-Hurd 
Stats.Const. art. 9, § 11.—People ex rel. 
Northrup v. City Council of City of 
Chicago, 31 N.E.2d 337, 308 Ill.App. 
284, transferred People ex rel. North- 
rup v. City of Chicago, 28 N.H.2d 85, 
374 Ti, 94, 


Ind.App. The provision of the act 
abolishing office of members of munici- 
pal boards of publie safety, which pro- 
vided office need not be abolished until 
January 1, 1935, was not in conflict 
with provision abolishing the law es- 
tablishing and fixing salaries of such 
officers, effective January 1, 1934, but 
if a municipality desired to continue 
the office, until January 1, 1935, sal- 
aries for the officials serving in such 
offices were required to be provided for 
in manner provided for in the act. 
Acts 1933, ¢...233, §§ 814,10, 21.—City 
of East Chicago v. Seuberli, 31 N.E.2d 


municipality’s payment 
transaction and 


Under act abolishing the law estab- 
lishing and fixing salaries of members 
of municipal boards of public safety 
effective January 1, 1934, but not re- 
quiring municipalities to abolish such 
boards until January 1, 1935, an or- 
dinance passed by common council of a 
municipality on December 10, 1934, ap- 
propriating a sum for payment of sal- 
aries of members of board of public 
safety for 1934, could not perform func- 
tion of fixing salary for members 0? 
board. Acts 1933, c. 233, §§ 8%, 10, 21. 
—City of East Chicago v. Seuberli, 31 
N:E.2d 71. 

Under act abolishing the law estab- 
lishing and fixing salary of members of 
municipal boards of public safety ef- 
fective January 1, 1934, but not requir- 
ing municipalities to abolish such board 
until January 1, 1935, a member of a 
municipal board of public safety, who 
was regularly appointed and who dis- 
charged the duties of his office for year 
1934, could not recover salary therefor, 
in absence of a law which fixed and 
established such salary. Acts 1933, e¢. 
233, §§ 8%, 10, 21.—City of East Chi- 
cago v. Seuberli, 31 N.E.2d 71. 

Ky. The duties of the chief account- 
ant and financial adviser of the city of 
Louisville Municipal Housing Commis- 
sion which consisted among other 
things in supervising, receiving and 
disbursing funds of the commission, 
its books and accounts, were purely 
“official” in character, within constitu- 
tional provision that no state officer 
except the Governor shall receive more 
than $5,000 per annum as compensa- 
tion for official services. Ky.St. §§ 
2741x-1, 2741x-10; Const. § 246.—City 
of Louisville vy. German, 150 S.W.2d 
931, 286 Ky. 477. 


‘y. The constitutional provision 
limiting compensation of public officers 
is applicable to municipal officers. 
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Const. § 246.—Alvey v. Brigham 150 

S.W.2d 935, 286 Ky. 610. STC 

N.J. The statute providing that a 
municipal officer whose dismissal shall © 
be judicially declared illegal shall be 
entitled to recover salary for period 
covered by illegal dismissal alters the 
common-law rule that a de jure of- 
ficer is not entitled to be paid for 
service that has been performed by a 
de facto officer when the latter has 
been paid by municipality and -is not. 
inconsistent with the statute authoriz- 
ing de facto officers who have per- — 
formed duties of office to recover 
emoluments thereof, N.J.S.A. 40:11-7, 
40 :46-34.—Devlin vy. City of Trenton, 
19 A.2d 812, 126 N.J.L. 563. ; 

N.J.Sup. Ordinarily, doctrine of ‘de 
facto officers’ applies to validity of 
acts of such officers in respect to pub- 
lic and innocent parties, but it has 
also been applied to such officers’ 
rights to compensation for their serv- 
ices, and .one becoming public of- 
ficer de facto without. dishonesty or 
fraud and performing duties of office 
may recover compensation fixed by 
law for such services from municipal- 
ity required by law to pay such com- 
pensation.—Petrone v. City of Newark, 
19 A.2d 450, 19 N.J.Mise. 318. 

N.Y. The provision of the Military 
Law permitting officers and employees — 
of a state, or political subdivision, to 
absent themselves for military or naval 
duty, invokes the constitutional pro- 
visions devised to secure continuance 
in public service of those found com- 
petent to discharge the duties thereof.. 
Military Law, § 245, subd. 1; Const. 
art. 5, § 6—Hoyt v. Broome County, 
34 N.B.2d 481, 285 N.Y. 402, 134 A. 
L.R. 916, reversing 25 N.Y.S.2d 527, 
175 Misc. 896. 

N.Y.Sup. The passage of resolution 
by New York City Board of Estimate 
adopting budget specifically setting 
forth compensation to be received for | 
ensuing budgetary period is equiva- 
lent to legislative act of fixing Salaries 
in exercise of power granted by gov- 
erning statute-—Abrams y. La Guardia, 
21 -N.Y.S.2d 891, 174 Mise. 421. 


Wash. In view of legislative history 
of act entitled, “An Act enabling the 
ereation and establishment of retiring 
and pension systems for superannuated ~ 
and disabled officers and employees of 
cities of the first class,” such title must 
be accepted as clear expression of leg-— 
islative intent to pass enabling act 
only, rather than to establish manda- 
tory and_ exclusive pension system. 
Laws 1939, ce. 207.—Ayers v. City of 
Tacoma, 108 P.2d 348. 

§ 1140 

N.J. The statute providing that a 
municipal officer whose dismissal shall 
be judicially declared illegal shall .be 
entitled to recover salary for period 
covered by illegal dismissal, alters the 
common-law rule that a de jure officer 
is not entitled to be paid for service 
that has been performed by a de facto 
officer when the latter has been paid 
by municipality and is not inconsist- 
ent with the statute authorizin de 
facto officers who have performed du- 
ties of office to recover emoluments 
thereof. N.J.S.A. 40:11-7, 40:46-34.— 
Devlin v. City of Trenton, 19 A.2d 
812, 126 N.J.L 563. 

N.C. A salary paid by municipality | 
to officer de facto cannot be collected 
from municipality again by officer de 
jure, but rightful claimant’s remedy 
is against /one who wrongfully received 
the money.—Osborne v, Town of Can- 
ton, 13 S.E.2d 265; 219 N.C. 139. 

§ 1144 : 

N.Y. Where a vacancy in a position 
of same salary grade as position for- 
merly held by petitioner in Depart- 
ment of Finanee of City of Yonkers 
had existed from October 1, 1936, 
which established that no new money 
was required to be appropriated to pay 
salary of petitioner’s former position, 
petitioner, who had been suspended be- 
cause no appropriation was made for 
payment of salary of pecitioner’s po- 
sition, was entitled to be reinstated as 
of that date in position that netitioner 
formerly occupied or in a similar posi- 
tion, and to receive from that date 


ss) 
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- Louisville v. 
286 Ky. 477. 
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vacant position. Civil 
et seq.—Folkes vy. 
Hushion, 29 N.E.2d 76, 283 N.Y. 536, 


affirming 16 N.Y.S.2d 755, 258 App, 
Div. 924, 1069. 
§ 1150 
Ky. Under constitutional provision 


that no public officer except the Gov- 
ernor shall receive more than $5,000 
per alnum as compensation for offi- 
cial services, director of finance of 
city of Louisville whose position was 


admittedly a- public office, and whose 


annual salary was $4,999.92, was not 
entitled to recetve further sum of $3,- 
600 as chief accountant and financial 
adviser of the city of Louisville Mu- 
nicipal Housing Commission, since the 
commission was carrying out work of 
a “public nature’, and a “govern- 
mental function” of the city, and the 


- services performed for the commission 
were 
600 was paid out of funds donated by 


“official”, even though the $3,- 
federal government rather than by tax- 
ation and position of chief accountant 
and financial adviser was designated 


as “employment” and not as an “of- 
fice’. Ky.St. §§ 2741x-1, 2741x-2, 
2741x-10; Const. 246.—City of 


§ 
German, 150 S.W.2d 931, 


§ 1163 i : 

Il.App. Commendable purposes. of 
city authorities in endeavoring to re- 
duce expenses and save money for tax- 
payers in emergency created by finan- 


cial depression, by reducing salaries of 


city aldermen in violation of constitu- 
tional provision which does not refer 
to emergency as excuse for reducing 
salary, would not sustain such reduc- 
tion. Smith-Hurd Stats.Const. art. 9, § 
11.—People ex rel. Northrup v. City 
Council of City of Chicago, 31 N.E.2d 
“337, 308 Ill.App. 284, transferred People 


ex rel. Northrup v. City of Chicago, 28 
JEN E2085. 374 TL. 


94. 

The making of a gift which would ac- 
complish indirectly the result of reduc- 
ing salary of municipal officers is ren- 
dered nugatory by. constitutional pro- 
hibition against reducing salaries. 
Smith-Hurd Stats.Const. art. 9, § 11 
—People ex rel, Northrup v. City Coun- 
ceil of City of Chicago, 31 N.E.2d 337, 
308 Ill.App. 284, transferred People ex 
rel. Northrup v. City of Chicago, 28 
N.E.2d 85, 374 Ill. 94. 


§ 1164 
Neb. In suit in equity by taxpayer 
to cancel tax collection contracts en- 
tered into by attorney and city author- 
ities, for collection and enforcement of 


tax sale certificates and for an account- 


ing by attorney of moneys received un- 
der the contracts, on ground that attor- 
ney was in fact city attorney and that 
eontracts were void, the ambiguous 
terms such as ‘special counsel” and 
“citv legal advisor’ used in the con- 
tract to describe attorney were prop- 
erly interpreted by reference to the acts 
and circumstances of the parties at the 
commencement of, during, and after the 
transactions. Comp.St.1929, §§ 17-107, 
17-108, 17-516 to 17-518.—Darnell v. 
City of Broken Bow, 299 N.W. 274. 


In suit in equity by taxpayer to can- 
cel tax collection contracts entered into 
by attorney and city authorities for 
collection and enforcement of tax sale 
certificates and for an accounting by 
attorney of moneys received under the 
contract, it was proper for court to 
adopt that interpretation of the con- 
tracts which was adopted by the par- 
ties, in determining whether attorney 
was in fact city attorney so as to ren- 
der the contracts void. Comp.St.1929, 
§§ 17-107, 17-108, 17-516 to 17-518.— 
Darnell v. City of Broken Bow, 299 N. 
W. 274. 

In suit in equity by taxpayer to can- 
cel tax collection contracts entered into 
by attorney and city authorities for 
collection and enforcement of tax sale 
certificates and for an accounting by 
attorney of moneys received under the 
contract, it was proper to look to the 
subsequent acts of the parties them- 
selves, in determining whether attorney 
was in fact city attorney so as to ren- 
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der the contracts void, where the par- 
ties to the contract, with full knowl- 
edge of its terms, by their actions un- 
der it had given it the same construc- 
tion. Comp.St.1929, §§ 17-107, 17-108, 
17-516 to 17-518.—Darnell y. City of 
Broken Bow, 299 N.W. 274. 

Where attorney formally resigned as 
city attorney of city before entering in- 
to contract with city whereby attorney 
was to foreclose tax sale certificates on 
behalf of city and receive contingent 
attorney's fee from the proceeds of the 
sales, but attorney continued to per- 
form the duties imposed by law on the 
office of city attorney, for an unchanged 
remuneration under the designation of 
“special counsel’, the contract was void 
under statute providing that the emolu- 
ments of no officer whose election or 
appointment is required by certain stat- 
utes shall be increased or diminished 
during the term for which he shall haye 
been elected or appointed. Comp.St. 
1929, § 17-518.—Darnell y. City of Brok- 
en Bow, 299 N.W. 274. 

: § 1169 

Ala. A city commission could not re- 
duce the amount of a commissioner’s 
salary as fixed by law, and fact that 
commissioner accepted reduced amount 
in full payment was not a discharge 
of city’s obligation to pay commissioner 
amount of salary fixed by law.—Downs 
v. City of Birmingham, 198 So. 231. 


§ 1175 \ 

Ala. Where commissioner of city of 
Birmingham had a claim of substantial 
pecuniary right in amount paid _ to 
commissioner by city as difference be- 
tween amount ‘that commissioner had 
been paid as salary and amount fixed 
as commissioner’s salary by “Sparks” 
Amendment to Constitution, the city’s 
payment of such amount to commis- 
sioner was not a “voluntary donation” 
which could be recovered by city from 
commissioner on ground that commis- 
sioner did not comply with statute re- 
quiring claims against cities to be filed 
with city clerk within one year after 
accrual thereof or otherwise be barred. 
Gen.Acts 1915, p. 297, § 10.—Downs y. 
City of Birmingham, 198 So. 231. 

Where city of Birmingham paid 
plaintiff, who was a city commissioner, 
the difference between amount that 
plaintiff had been paid as salary and 
amount of plaintiff's salary as fixed 
by ‘“Sparks’’ Amendment to Constitu- 
tion, city could not recover the amount 
so paid to plaintiff notwithstanding 
that plaintiff may not have complied 
with statute providing that claims 
against cities must be filed with city 
elerk within one year after accrual 
thereof or be barred, and that plaintiff, 
in receiving his salary check, may have 
signed. written agreement acknowledg- 
ing that check was in full payment for 
services rendered for designated period. 
Gen.Acts 1915, p. 297, § 10; Gen.Acts 
1923, p.-121, § 19:31: \Const-190L. Amend. 
No. 26A.—Downs v. City of Birming- 
ham, 198 So. 231. 


8 1177 

Cal.App. A municipality’s payment 
of salaries is a cash transaction and 
not a “book account’ or “credit ac- 
count”, and mutual unsettled salary 
accounts do not exist between officer 
and municipality, and payment is in 
full, and if a mistake arises, a cause 
of action accrues immediately.—Gamble 
v. City of Sacramento, 110 P.2d 530. 

§ 118¢ 

Ind.App. Under act abolishing the 
law establishimg and fixing salary of 
members of municipal boards of public 
safety, effective January 1, 1934, but 
not requiring municipalities to abolish 
such boards until January 1, 1935, in 
order for a member of a municipal 
board of public safety to recover sal- 
ary for year 1934, he must allege and 
prove existence of an ordinance which 
fixed and established compensation for 
his official services. Acts 19338, ¢. 233, 
§§ 8%, 10, 21.—City of East Chicago vy. 
Seuberli, 31 N.E.2d 71. 

In view of act abolishing law _ estab- 
lishing and fixing salary of members of 
municipal boards of public safety ef- 
fective January 1, 1934, but not requir- 
ing municipalities to abolish such 


‘ i 
§ 1190 
boards .until January 1, 1935, a com- — 
plaint by a member of a municipal — 
board of public safety to recover salary 
for year 1934, which failed to allege the 
existence of an ordinance which fixed 
and established compensation for his 
official services, was insufficient to state 
a cause of action. Acts 1933, c. 233, §§ 
8%, 10, 21.—City of East Chicago y. 
Seuberli, 31 N.E.2d 71. ea, ; 
§ 1186 Ne 

Cal. A city attorney of a city of the 
sixth class is a ‘“‘public officer,” occu-— 
pying a “public office,’ and as such © 
is invested with all the rights and — 
privileges and subjected to all of the 
limitations and restrictions imposed by _ 
the constitution and laws of the state 
and considerations of public policy. — 
Gen.Laws 1937, Act 5288, §§ 852, 879. © 
Aaron ae read of hapman, vy. 
apsey, 107 P. , prior opinion 96 
P.2d 1000. P er + 
The statute making it the duty of 
the chief of police in a city of the sixth 
class to prosecute before the city court 


shall come to his knowledge does not 
deprive a city attorney of a city of the 
sixth class of the right and duty to. 
carry on the legal proceedings pertain- 
ing to the prosecution of an action 


1937, - Act® 5233208. 7880. 
People, on Complaint of Chapman, v. 
Rapsey, 107 P.2d 388, prior opinion — 
96 P.2d 1000. yee 
Il.App. Municipal officers have the 
right and duty to enforce provisions of __ 
all ordinances of the city unless they 
are repealed or their invalidity is es- 
tablished by court of competent juris- 
diction.—Merrill y. City of Wheaton, 35 
N.H.2d 807, 311 D1App. ‘301. wet 

Mass. The genéral authority inher- 
ent in a municipal officer or board 
can be asserted only in the specific 
manner designated by the Legislature. — 
—Cullen v. Mayor of City of Newton, 32 
N.E.2d 201. Nahe 2, 
Tex.Civ.App. An officer or employee 
of a city, not expressly so authorized, 
cannot bind or-estop the city in mat- | 
ters placed exclusively within author- 
ity of the city commission, in absence — 
of clear showing that conduct of sub- 
ordinate officer was so closely related 
to expressed will of the governing ~— 
body as to constitute his act that of © 
the commission itself—Hallman y. City 
a ean i 147 S.W.2d 543, error re- 

used. 


W.Va. A vote by a municipal officer — 
for any official action in which he has 
a perso ad and private interest is void. 
—Arbogast v. Shields, 14 S.H.2d 4. 


§ 1187 an 
Neb. Both legislative and adminis-  ~ 
trative powers of a municipality are 4 


vested in a mayor and city council.— ts 
Read y. City of Scottsbluff, 297 N.W. i 


§ 1190 ; 

Ark. A city clerk’s certificate, while 
persuasive, is only, prima facie, eyi- 
dence of his official act.—Jones vy. 
Leighton, 142 S.W.2d 505, 200 Ark. 
1015. 

N.Y.Sup. Under New York City 
Charter provision authorizing commis- 
sioner of investigation to make any in- 
vestigation including but not limited 
to investigations of affairs, functions, 
accounts, methods, personnel or effi- 
ciency of any agency of city, the words 
“but not limited to’? do not render 
meaningless the other words of limi- 
tation which are illustrative of the type 
of investigation commissioner is au- 
thorized to conduct. New York City 
Charter 1936, §§ 803, 981.—In re Hllis, 
28 N.Y.S.2d 988, 176 Mise. 887. 

The New York City Charter provision 
authorizing commissioner of investiga- 
tion to make investigations which may 
be in best interests of city was intended 
to give him broader powers than were 
possessed by commissioner of accounts 
under old charter but commissioner is 
still an ‘‘administrative officer’ of ex- 
ecutive branch of city government and 
investigations he is authorized to make 
are limited to such as have a legitimate 
and reasonable relation to operation of 


ay 


 § 1190 


executive branch of city government. 


New York City Charter 1936, §§ 803, 
981.—In re Ellis, 28 N.¥.S.2d 988, 176 
Mise. 887. , Be Th no ‘ 
The powers of all inquisitorial bodies 
are subject to limitation that their 
power is to be exercised, not as an end 
in itself, but as a means to end of a 
better discharge of their duties, on issue 
whether commissioner of investigation 
of city of New York could investigate 
private affairs of counsel for committee 
of city council appointed to examine 
into eonduct of-Municipal Civil Service 
Commission. New York City Charter 
1936, §§ 803,.981.—In re Ellis, 28 N.Y. 
$.2d 988, 176 Mise. 887. | { 
The powers .of commissioner of in- 
vestigation of city of New York are 
‘limited to such investigations as are a 
means to the end of a better discharge 
of some duty imposed upon or a better 
exercise of some power that lawfully 
may be exercised by executive branch 


of the city government, and inyestiga- 


tions by him are lawful only when they 
have a legitimate and reasonable rela- 


' tion to performance of some such duty 


‘or the exercise of some such power. 
New York City Charter 1936, §§ 803, 


-981.—In re Hllis, 28 N.Y.S.2d 988, 176 


Misc. 887. 
The city council of city of New York 


is the legislative branch of city govern- 


at ment, and not an agency of city, and 


~ council } i i / 
powers of: investigation of its own, in- 


purposely has been given 


dependent of executive branch, with 


- right to employ counsel of its own. se- 


lection, and commissioner of investiga- 
tion of executive branch of city govern- 
ment cannot investigate to find out 
whether council has made a wise choice. 
New York City Charter 1936, §§ 808, 


981.—In re ‘Hillis, 28 N.Y.S.2d 988, 176 


Mise. 887. : uit : 

Such power as commissioner of in- 
vestigation of city of New York has to 
subpoena documents is conferred by 
Civil Practice Act under which docu- 
ments may be subpoenaed only in a 
proper case and court must determine 


what is a proper case, and person af- 


fected is entitled to test propriety of 
‘subpoena duces tecum by application 
to court in advance of production of 
documents, ew York City Charter 
1936, § 801 et seq.; Civil Practice Act, 
§ 406.—In re Hllis, 28 N.Y.S.2d 988, 176 
Mise. 887. — : 

Subpoenas duces tecum issued by 
commissioner of investigation of city of 
New York requiring banks to be ex- 
amined in the matter of an “executive 
inquiry” and to produce all documents 
relating to counsel for a committee of 
city council appointed to examine into 
conduct of Municipal Civil Service Com- 
mission were vacated, where subpoenas 
were not issued in aid of an investiga- 
tion having a legitimate relation to bet- 
ter discharge of some duty or power 
possessed by executive branch of city 
government. New York City Charter 
1936, §§ 803, 981; Civil Practice Act, § 
406; Const. art. 1, § 12—In re Dllis, 
28 N.Y:8.2d 988, 176 /Misc. (887. 


§ 1193 

Inevitable financial pecuni- 
ary damage is not test of sufficiency 
of plaintiff's interest. to entitle plain- 
tiff to maintain action to determine va- 
lidity of ordinance or actions of ad- 
ministrative officials in interpretation 
and administration of ordinance, but 
privity of contract is not essential since 
administrative officials are liable for 
their torts which directly affect plain- 
tiff and for breach of their legal duties 
in that respect the administrative offi- 
eials are liable in damages.—Hx-Cell-O 
parporation vy. City of Chicago, 115 F. 
2d 627. 


C.C.A.T11. 


C.C.A.111. Under Illinois law, an Il- 
linois city in collecting water funds 
and applying them to the discharge 


of water fund certificates is a “trus- 
tee’, and if as such it diverts or mis- 
appropriates trust funds, the holders 
of certificates are entitled to complain 
of the action and recover a judgment 
at law against the officials guilty of 
diversion or misappropriation and the 
holders have the further right to a 
judgment requiring payment of ma- 
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tured certificates in their proper stat- — 


utory order and calling for restora- 
tion of funds to meet payment of ma- 
tured and unmatured certificates.—Getz 
vy. City of Harvey, 118 F.2d 817. 

In action by owner of water fund 
certificates issued by an_ Illinois city 
for an accounting for diversion and 
misapplication of water funds, for an 
injunction restraining further deple- 
tion, and for restoration of funds_ il- 
legally diverted, evidence, including 
that showing that though water funds 
collected by city over a _ period of 
years were more than. sufficient to re- 
tire all maturing certificates and in- 
terest, city failed to pay on matured 
principal and interest, made a “prima 
facie case” sustaining owner’s burden 
of showing diversion and misapplica- 
tion of funds applicable to certificates, 
and owner was entitled to judgment in 
absence of valid defense.—Getz y. City 
of Harvey, 118 F.2d 817. 

©.C.A.Okl. The Oklahoma statute 
providing that any state, county, town- 
ship, or city treasurer neglecting to 
perform duties should be liable in a 
sum double amount of bonds or cou- 
pons dishonored by his neglect did not 
cover acts of a town treasurer. 62 
Ok1.St.Ann. § 527.—Corbusier v. Hugh- 
ey, 118 F.2d 483. 


Cal. A city attorney of a city of the 


sixth class is a ‘“‘publie officer,’ occupy- - 


ing a “public office,’ and as such is in- 
vested with all the rights and privileges 
and subjected to all of the limitations 
and restrictions imposed by the consti- 
tution and laws of the state and_con- 
siderations of public policy. _Gen.Laws 
1987, Act 5233, §§ 852, 879.—People, on 
Complaint of Chapman, v. Rapsey, 107 
P.2d 388, prior opinion 96 P.2d 1000. 

The statute making it the duty of the 
chief of police in a city of the sixth 
class to prosecute before the city court 
all breaches or violations of or non- 
compliance with any ordinances which 
shall come to his knowledge does not 
deprive a city attorney of a city of 
the sixth class of the right and duty 
to carry on the legal proceedings per- 
taining to the prosecution of an action 
based upon violation of an ordinance. 
Gen.Laws 1937, Act 5233, § 880.—Peo- 
ple, on Complaint of Chapman, v. Rap- 
sey, 107 P.2d 388, prior opinion 96 
P.2d 1000. 


Ill.App. Municipal officers have the 
right and duty to enforce provisions 
of all ordinances of the city unless 
they are repealed or their invalidity is 
established by court of competent juris- 
diction.—Merrill vy. City of Wheaton, 35 
N.H.2d 807, 311, Ill-App. 301. 

N.J.Dist.cCt. The duty of the city tax 
search officer to make a true and accu- 
rate search of the tax and assessment 
liens encumbering realty is a\ public 
duty and if there is a breach of the 
duty, the officer is liable to any one 
who may have suffered damage from 
his negligence or default, the action 
being founded not on contract but on 
breach of a duty.—Schmid v. Sloate, 21 
A.2d 319, 19 N.J.Mise. 481. 


Where mortgagee’s attorney after ex- 
ecution of mortgage but before fore- 
closure discovered ,that there was on 
record a certificate of tax sale encum- 
bering tne mortgaged property, and the 
attorney requested a tax search to be 
made by the city’s tax search officer 
and the officer negligently failed to 
show on the tax search certificate the 
outstanding tax sale lien, the mort- 
gagee who purchased the property at 
foreclosure sale to protect her mortgage 


‘interest and later was required to pay 


$322.94 to discharge the lien could not 
recover such amount from tax officer, 
since the mortgagee’s purchase was not 
made in reliance on the status of the 
taxes as revealed by the tax search cer- 
tificate—Schmid vy. Sloate, 21 A.2d 319, 
19 N.J.Mise. 481. 

Where mortgagee’s attorney after ex- 
ecution of mortgage and before fore- 
closure discovered that there was on 
record a certificate of tax sale encum- 
bering the mortgaged property and the 
attorney required tax search to be made 
by city tax search officer and officer neg- 
ligently failed to show on tax search 
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N.J.Mise. 481. ‘ 


N.Y.Sup. Where in determining date 
of employee’s original entry into the 
service, officer followed ruling of Mu- 
nicipal Civil Service Commission, officer 


could not be-held_ personally liable in» 
the absence of bad faith for following — 


the commission’s ruling on ground that 
law may not be violated by public offi- 
cials with good motives, since such 


rule applies only to a situation where ~ 


a public official violates clear mandate 


of a statute.—Mullane v. McKenzie, 28 | 


pe 844, 176 Mise. 752. 
N.O. 
mayor and aldermen thereof to recover 
sum, for which mayor, as waterworks 
superintendent and tax collector, was 


alleged to have wrongfully and fraudu- 


lently failed to account, complaint, not 
alleging, directly or iD ey that oth- 
er defendants acted corruptly or mali- 
ciously, stated no cause of action. 
against them for negligent failure to 
perform official or governmental duties 
involving exercise of judgment and dis- 
ceretion.—_Town of Old Fort v. Harmon, 
13 S.H.2d 423, 219 N.C. 241. 

In town’s action against former may- 
or and aldermen thereof to ‘recover 
amount for which mayor, as water- 
works superintendent and tax collector, 
failed to account, complaint, alleging 
aldermen’s negligent breach of duties 
imposed by statutes not providing for 


civil liability of individual members of — 


municipal governing. bodies for failure 
to comply therewith, stated no cause 
of action against aldermen for breaches 
of purely ministerial duties. C.S. §§ 
2687, 2809, 2818, 2840; Priv.Laws 1911, 
ce. 271, §§ 8, 12—Town of Old. Fort v. 
Harmon, 13'8.H.2d 423, 219 N.C. 241. 
Under maxim, ‘‘expressio unius est 


exclusio alterius”, members of city and — 


town boards of aldermen are not per- 
sonally liable for nonperformance of 
their duties, unless :statute imposing 
duties provides for such a bales C.S. 
§ 2622 et seq.—Town of.Old Fort v. 
Harmon, 13 S.H.2d 423, 219 N.C, 241. | 

The entire body of Jaw on subject of 
municipal governing bodies’ powers, du- 


ties and liabilities is in pari materia | 


and must be construed as one and same 
statute, so that legislature’s failure to 
impose personal lability on members 
of such bodies for breach of corporate 
duty in one ease, while imposing such 
liability in another case, is equivalent 
to legislative declaration that such 1i- 
ability does not exist in first case.— 
Town of Old Fort vy. Harmon, 13 8.0. 
2d 423,'219 N-C: 241: 


Town aldermen’s breaches of their 
statutory duties to require mayor, elect- 
ed by them as waterworks superintend- 
ent and tax collector to give bond, keep 
proper books and furnish quarterly 
statements of town’s condition, require 
publication of receipts and disburse- 
ments of town’s moneys and audit of 
such officer’s affairs, hold meetings as 
required by town charter, and look aft- 


er town’s business attentively, did not 


render them liable to town for loss 
sustained because of mayor’s wrongful 
and fraudulent failure to account for 
town funds received by him as such 
collector and superintendent, since such 


loss was not direct or immediate result 


of aldermen’s acts. C.S. §§ 2687, 2809, 
2818, 2840; Priv.Laws 1911, ¢. 271, $3 
8, 12.—Town of Old Fort y. Harmon, 18 
S.H.2d 423,: 219 N.C, 241. 


N.C. In town’s action against former 
mayor and aldermen thereof for amount 
of salary paid by defendants to another 
alderman as town chief of police, com- 
plaint alleging that such payment was 
illegal expenditure from  plaintiff’s 
funds, but not alleging wrongful and 
willful action, corruption or malice, vi- 
olation of statute imposing personal 
liability on defendants, failure of ade- 


quate consideration moving to plaintiff 


In town’s action against former 


. 


aA 


7 Py 


3.™ 


A at? 


- 


ed 


\ 


Fos 


? 


i 


was 
i 


Ea 


en 


_ investigator to assist 


- Pa.Mun. 


was demurrable as failing to state 
sufficient to constitute cause of 
i —Town of Old Fort v. Harmon, 
3 S.E.2d 426, 219 N.C. 245. 

Ohio App. The appointment by coun- 
cil of City. of Columbus of a_ special 
in investigation 
of gas rate litigation expenditures did 
not constitute an attempt to remove 
such service from city auditor, al- 
though certain data would be obtained 
from department of city auditor, where 
scope of investigation would go beyond 
prescribed duties of auditor. Gen.Code, 
§§ 4210, 4211—State ex rel. Holloway 
vy. Rhodes, 35 N.Ei2d 987. 

A licensed veterinarian em- 
ployed by the Department of Health of 
the City of Philadelphia as an inspec- 
tor of meats purchased for city and 
county institutions is not liable in tres- 
pass to a vendor whose meat he con- 
demned as unfit for human consump- 
tion and destroyed, even though the 
meat was, in fact, fit for human .con- 
sumption, in the absence of evidence 
that he was motivated by dishonesty, 
corruption, malice, or intent to injure 
the vendor.—A. Salus & Son v. Kohn, 
38 D. & C. 401. 


| § 1213 

‘N.J.Sup.*’ Disbursements for  pro- 
curing acknowledgments to tax cer- 
tificates is part of the ‘‘tax lien’, and, 
when the officer making the sale is 
paid a salary, the fees are paid into 
the municipal treasury. N.J.S.A. 22 :4- 
12, 54:5-46——Samson y. City of New- 
anke15 A-2d5452,.125.,N.J.L. 221. 

N.C. In town’s action against former 
mayor and aldermen thereof to recover 
sum, for which mayor, as waterworks 
superintendent and tax. collector, was 
alleged to have wrongfully and fraudu- 
lently failed to account, complaint, not 


_ alleging, directly or impliedly, that oth- 


er defendants acted corruptly or mali- 
eciously, stated no cause of action 
against them for negligent failure to 
perform official or governmental duties 
involving exercise of judgment and dis- 
eretion.—Town of Old Fort v. Harmon, 
13 S.H.2d 423, 219 N.C. 241. 


N.C. In town’s action against former 


- mayor and aldermen thereof for amount 


of salary paid by defendants to anoth- 
er alderman as town chief of police, 
eomplaint alleging that such payment 
was illegal expenditure from  plain- 
tiff’s funds, but not alleging wrongful 
and willful action, corruption or malice, 
violation of statute imposing personal 
liability on defendants, failure of ade- 
anate consideration moving to plaintiff 
or funds expended, and intent to evade 
jaw, was demurrable as failing to state 
facts sufficient to constitute cause of ac- 
tion.—Town of Old Fort y. Harmon, 13 
S.H.2d 426, 219 N.C. 245. ‘ 

_Pa.Com.Pl. Right to compel borough 
officials to attend meeting of auditors 
with books, vouchers, ‘and papers for 
audit is provided for in Act May 4, 
1927, P.L.. 519-558, § 1049, 53 P.S. § 


 12995.—Petition of Auditors of Borough 


of Nuangola, 34 Luz.L.Reg.Rep. 321. 


Wash. Evidence warranted city’s re- 
covery from city attorney of amount 


— collected by attorney for stenographic 


¥ 


services and not paid to his stenog- 
rapher, on ground of fraud.—Beakley 
y. City of Bremerton, 105 P.2d 40. 


§ 1221 

C.C.A.Okl. Where town treasurer 
elected in 1933 executed a bond but 
failed to execute bond when re-elected 
in 1935 and in 1937, the 1933 bond, 
having expired in 1935, did not cover 
terms of office beginning in 1935 and 
1937, and did not cover town treas- 
urer’s alleged neglect of duty in 1936 
and 1937.—Corbusier v. Hughey, 118 


¥F.2d.483. 

D.C.Mich.. A. chancery action by 
sureties on city treasurer’s fidelity 
bonds for amounts paid city on ac- 
count of losses incurred because of 
treasurer’s fraud, misappropriations, 
and embezzlements sounded in willful, 
‘malicious, and intentional tort, not in 
‘assumpsit, as against such_ treasurer. 
-—Maryland Casualty Co. v. Cook, 35 F, 


Siem Supp. 160. 
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funds expended and intent to evade ER Leaar ry Wvutislc dee 
y Ala. Where plaintiff's claim against 


city of Birmingham for difference be- 
tween amount that plaintiff was paid 


as city commissioner and amount of 


plaintiff's salary as. fixed by statute 
was filed with city commission on Oc- 
1935, when plaintiff was a 
member of commission, that plaintiff 
did not cause claim to be acted upon 
by commission until July 1937, did not 
preclude plaintiff from recovering dif- 
ference between amount that plaintiff 
had been paid as salary and amount 
fixed as plaintiff's salary by ‘‘Sparks’”’ 
Amendment to Constitution on ground 
that plaintiff did not act in good faith. 
Gen.Acts,.19.23, p. 121,,§ 193, Const. 1901 


Amend. No. 26A.—Downs y. City of 
Birmingham, 198 So. 231, 
§ 1232 
Tex.Civ.App. In suit for damages 
against city policemen, city manager, 


and surety on manager’s official bond, 
where no cause of action wag alleged 
against the city manager, none was al- 
leged against the surety company,— 
Laney v. Rush, 152 S:W.2d 491. 

In suit for nervous and mental shock 
resulting from acts of city police offi- 
cers, where plaintiff sought to recover 
against surety company upon city man- 
ager’s official bond guaranteeing pay- 
ment to city of all moneys and things 
of value coming into hands of city 
manager, and where it was alleged that 
city charter required execution of bond 
conditioned upon faithful discharge of 
city manager’s duties, surety company 
was not liable in absence of any allega- 
tion of any ordinance or resolution of 
city imposing upon company liability 
to, persons not parties to the bond.— 
Laney v. Rush, 152 S.W.2d 491. 


§ 1242 

In. An indictment charging that 
mayor failed to make any effort to stop 
prostitution, lotteries, and gambling 
was governed by statute authorizing 
fine not exceeding $1,000 against mayor 
or other municipal officer found guilty 
of omission of duty, and not by statute 
authorizing fine not exceeding $10,000 
against municipal officer found guilty 
of omission of duty ‘where no. special 
provision shall have been made for the 
punishment.” Smith-Hurd Stats, e. 24, 
§ 28; c. 38, § 449.—People v. Flynn, 31 
N.H.2d 591, 375 Il. 366, affirming: 27 
N.E.2d 669, 305 Ill.App. 619. 

An indictment charging that mayor 
failed to make any effort to stop prosti- 
tution, lotteries, and gambling was im- 
properly indorsed “indictment for mal- 
feasance,”’ where all the counts charged 


nonfeasance. Smith-Hurd Stats, ¢, 24, 
§ 28—People v. Flynn, 31 N.H.2d 591, 
375 Ill, 366, affirming 27 N.H.2d 669, 


305 Ill App. 619. 

Mass. The words “personally inter- 
ested” within statute making it un- 
lawful for a member of a municipal 
board of a city to be ‘“‘personally in- 
terested’ in contracts made by the 
board mean interested in a pecuniary 
or proprietary sense and do not include 
interest based on sympathies and preju- 
dices, since the intent of the law is 
that a member of a municipal board 
shall not execute a contract where he 
stands in such ‘relation to it that he 
will thereby secure profit or sustain a 
loss. G.L.(Ter.Ed.) ¢. 268, § 10.—Com- 
monwealth vy. Albert, 29 N.H.2d 817. 

Bvidence failed to establish that 
member of municipal board had direct 
or indirect financial interest in contract 
between city and contractor, which was 
awarded by the board, so as to author- 
jze conviction under statute making it 
unlawful for members of a municipal 
board to be “personally interested” in 
contracts made by the board. G.L.(Ter. 


Ed.) ec. 268, § 10—Commonwealth vy. 
Albert, 29 N.E.2d 817. : 
Minn. Informations, charging may- 


or of municipality with willfully re- 
fusing to sign a warrant in payment 
of bill for road oil contracted for 
with an oil company and with will- 
fully refusing to sign a contract with 
certain engineers to proceed with a 
preliminary survey for a sewage dis- 
posal plant as directed by city coun- 
cil, did not state facts constituting a 


“public offense’? under statutes making ~— 
“willful neglect of duty” imposed by 
law upon any public officer or person — 

holding public trust or employment a 
gross misdemeanor. Mason’s Minn.St. — 

1927, §§ 9970, .10028.—State v. Brat- — 
trud, 297 N:W. 713, 134 A.L.R. 1243.) 99> 


' § 1250 epee ek 
Pa. What constitutes ample -Cause — 
for removal of an employee within the — 
limits fixed by the act governing civil 
service in cities of the second class — 
must necessarily be largely a matter 
of discretion on the part of the head 
of a department, but to be sufficient 
the cause should be personal to the 5 
employee and such as to render him, 
unfit for the position he occupies, thus 
making his dismissal justifiable and 3 
for the good of the service. 53 P.S. 
§ 9361 et seq.—Raffel v. City of Pitts- 
burgh, 16: A.2d 392. 
Pa.Com.Pl. The Act of May 24, 1893, — 
P.L. 129, as amended by the Act of — 
May 2; 1929, 'P.L, 1272, 53. P/S; $341) \9" 
was: repealed, insofar as it related to — 
third class cities, by The Third Class | 
City Law of June 28, 1931, P.L. 932,53 
P.S. § 12198-101 et seq.:; and the — 
amendment to the earlier act by the — 
Act ‘of July, 21937, P.Le 2795, did nove 
under general principles of statutory tN 
construction and article VI, sec. 83, of 
the Statutory Construction Act of May 


1" eas 


to such_ cities—Davidson vy. City ote 
Beaver Falls, 38 D. & GC: 47. A aac 
§ 1251. Ms 


moneys obtained by the city from the 
Alcoholic Beverage Control Board un-— 
der the general act. Gen.Acts 1936-37, — 
Sp.Sess., p..244; Loc.Acts 1939, p. 298. 
—Bates vy. State ex rel’ Conniff, 200 So. 
779, 240 Ala. 609. 7a 
The statute providing that in city, 
such as Mobile, one-half the money re- 
ceived from Alabama Alcoholic Bever- — 
age Control Board should be paid to 
policemen and firemen of the city in’ 
addition to salary customarily paid, was 
not repealed, expressly or by implica- 
tion, by statute providing for disposi- — 
tion and use of profits of the state liq- 
uor stores operated under the Alabama 
Beverage Control Act. Gen.Acts 1936- 
37, Sp.Sess., p..244; Gen.Acts 1939, p. 
526.—Bates v. State ex rel. Conniff, 200 
So. 779, 240 Ala. 609,» sis we 
Fla. Where policeman was retired 
under statute which permitted retire- 
ment of such policeman only on account > 
of sickness or injury contracted in the 
line of duty while in the service of the 
city, policeman was entitled to increase 
of pension from $75 to $100 per month 
by virtue of subsequent statute, and 
his status was not affected by later 
statute, unless he should become physi- 
eally able to resume performance of — 
duties. Acts 1925, Ex.Sess., ¢. 11761, " 
§§ 4, 5; Sp.Acts 1933, ec. 16721, §§ 2, 6, " 
Vs Acts 1935,..¢c.,17164;.8§ 4, 7.209 24: ie 
ae ex rel. Creel vy. Booker, 1.S0.2d) _ 
1 


N.Y. Solong as positions of social in- ‘ 
vestigators in the various departments 
of city of New York were not graded, 
the heads of the departments had power i. 
to inerease salary of investigator, or 
to assign to him powers and duties of 
direction and supervision of others in 
the same employ, without any of the 
limitations imposed by law, where there 
is promotion from one grade to another 
grade in the graded, service. — Civil 
Service Law, § 1 et seq.—Beggs y. Kern, 
32 N.H.2d 529, 284 N.Y. 504, modifying’ 
18 N.Y.S.2a.. 740, 258 App.Div. 1049, 
affirming 15 N.Y.8.2d 342, 172 Misc. 
556, reargument denied 19 N.Y.S.2d 
149, 259, App.Div. 714. 

The Civil Service Law confers no au- 
thority on Municipal Civil Service Com- 
mission of City of New York to adopt 
a resolution extending social service 
classification to all epartments and 
containing condition that all social in- 
vestigators shall continue in such title 
with salaries, duties, and status unaf- 
fected, since plain intent of resolution 


g 


wi 


Se Payl | 
- igs that classification and’ grading shall 
_ not apply to positions while held by 

persons previously appointed, which 


tt would, in effect, constitute each position 
a separate grade. Civil Service Law, 


goer sry at seq.— Beggs v. Kern, 32 N.B.2d 
: 529, 284 N.Y. 504, modifying 18 N.Y.S. 
2d 740, 258 App.Div. 1049, affirming 15 


N.Y.S.2d 342, 172. Misc. 556, reargu- 
ment denied 19 N.Y.S.2d 149, 259 App. 
Div. 714. i 
It is the intent of the Civil Service 
‘ Law that there shall be a grading of 
positions in a municipal department 
where grades can be fixed reasonably, 
_ with due regard for the public interest. 
Civil Service Law, § 1 et seq.—Begegs v. 


Kern, 32 N.H.2d.529, 284 N.Y. 504, 
- modifying 18 N.Y.S.2d_ 740, 258 App. 
‘Diy. 1049, affirming 15 N.Y¥.S.2d 342, 

172 Misc. 556, reargument denied 19 


N.Y.S.2d 149, 259 App.Div. 714. . 

He The Civil Service Law recognizes no 
distinction in rank, duties, or grading 
of positions in the ungraded service, 
and within the limits of that ungraded 
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_ Service Law. g § 
et seq.—Beggs v. Kern, 32 N.W.2d 529, 
284 N.Y. 504, modifying 18 N.Y.S.2d 
740, 258 App.Div. 1049, affirming 15 
_ N.Y.S.2d 342, 172 Misc. 556, reargument 
he he 19 N.Y.S.:2d 149, 259 App.Diy. 
BULA 
- Where Municipal Civil Service Com- 
mission of City of New York struck 
from ungraded civil service certain so- 
cial service positions and placed them 
in the graded service, the incumbents 
of positions in the ungraded _ service 
had right to have their positions grad- 
ed with reference to salaries attached 
to their positions, but had no right to 
{ have their positions classified and 
placed in the salary grade fixed by the 
resolution, which in terms exciuded 
those positions while occupied by in- 
cumbents, from that grade, and court 
would, therefore, only require commis- 
sion to reclassify and grade all pbsi- 
tions in the ungraded social service. 
Civil Service Law, § 1 et seq.—Beggs V. 
Kern, 32 N.B.2d 529, 284 N.Y. 504, 
modifying 18 N.Y.S.2d 740, 258 App. 
Diy. 1049, affirming 15 N.Y.S.2d 342, 
172 Mise. 556, reargument denied 19 N. 
Y.S.2d 149, 259 App.Div. 714. 


- N.Y.App.Div. The question whether 
city-wide promotion examination is 
preferable to open competitive exami- 
nation to fill vacancies in classified 
civil service positions, in absence of 
eligibles for promotion in city depart- 
ment wherein vacancies occur, should 
be decided by municipal civil service 
commission in good faith, not arbitra- 
rily and merely to deprive certain indi- 
viduals of opportunity to take exami- 
’ nation. Civil Service Law, § 16.— 
I Krapp. v. Kern, 24 N.Y.S.2d 1, 260 
: App.Div. 778. 
7% N.Y.Sup. A local law of the city of 
Lackawanna abolishing city depart- 
ment of tax foreclosure and real estate 
and all positions incident thereto was 
invalid, and hence did not abolish of- 
fice of tax attorney, where law was 
not passed in accordance with pro- 
cedural requirements of City Home 
Rule Law. Loc.Law No. 1 of 1939, p. 
Sie Loe-Law ©No; ‘7° of: 1940, “p./ =: 
City Home Rule Law, § 13, subds. 4, 
5; § 14.—Pillion v. Magee, 25 N.Y. 
S.2d 82, 175 Misc. 698. 

N.Y.Sup. Where statute amending 
the Administrative Code in relation to 
the fire department pension fund gen- 
erally of the city of New York repealed 
and re-enacted a certain chapter of the 
Code and there was an express saving 
clause continuing pending proceedings, 
pending proceedings were not affected 
in view of saving clause and the rule 
of statutory construction relating to 
statutes simultaneously repealed and re- 
enacted, which are substantial re-enact- 
ments of the prior law. Loc.Law, No. 
3 of.1940, §§ 1, 5; General Construc- 
tion Law, § 95.—Balacek y. Board of 
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Trustees of Fire Department Pension 
and Related Funds, 26 N.Y.S.2d 419. 

Tenn. Transfers of employee of 
City of Knoxville from one depart- 
ment to another at reduced : 
were contrary to civil service provi- 
sions of city charter, but where em- 
ployee acquiesced ‘in such transfers for 
18 months and complained only after 
her discharge, she was not entitled to 
reinstatement or to additional com- 
pensation. Priv.Acts 1923, ¢. 412, §§ 
66, 75, as amended by Priv.Acts 1935, 
Ciea0 3: Pe PTIVeA CUS LO S1,) Corzou ys uo 
State ex rel. Ball v. City of Knoxville, 
147 S.W.2d 97. 

§ 1253 

Cal.App. The statutory rule provid- 
ing that any chapter of a title which 
deals with a specific subject must pre- 
vail as to all matters and questions 
arising out of the subject matter of 
such chapter was applicable to a city 
charter which made _ provision for 
method of employing personnel of de- 
partments of city’s service. Pol.Code, 
§ 4482; St.1925, pp. 1043, 1062, 1064; 
St.1937, pp. 2945, 2946, § 502, subds. 
A, B.—Heard y. Board of Administra- 
tion of All City Employees’ Retire- 
ment System of City of Los Angeles, 
104 P.2d 47, 39 Cal.App.2d 685. 

Pa. The statute authorizing mayor 
of third class city to detail police from 
regular police force to sanitary police,. 
gives mayor the power in time of emer- 
gency to transfer from regular police 
force a detail to be known as sanitary 
police and to return members of such 
detail to duties of regular policemen 
when their services as sanitary police- 
men. are no longer required and does 
not confer on mayor the power to give 
sanitary officers the status of policemen 
or on council the power to transfer 
sanitary inspector to police bureau. 53 
P.S. § 12198—2307W—Mack y. Hoover, 
20 A.2d' 757, 342 Pa, 291. 


An ordinance of city of Dubois trans- 
ferring, purportedly for sake of econ- 
omy, the occupant of office of sanitary 
inspector to bureau of police with rank 
of sergeant, as result of which police- 
man holding office of sergeant under 
civil service protection was dropped 
from police force, was invalid as per- 
mitting appointment to position in 
bureau of police without passing civil 
service examination as required by 
third class city law, notwithstanding 
that after enactment of ordinance, the 
sanitary inspector continued to perform 
the same functions and merely assisted 
in other police work in his available 
time. 53 P.S. §§ 12198—2001, 12198— 
2307, 12198—4401.—Mack y. Hoover, 20 
A.2d 757, 342 Pa. 291. 


§ 1254 


§ 1256 
N.Y.App.Div. A discharged clerk in 
Department of Public Works of city 
of Binghamton was entitled to rein- 
statement and payment of back salary, 


notwithstanding ordinance which was, 


passed following communication from 
Civil Service Commission requesting 
council to change title from “Stenogra- 
pher-Clerk” to “Clerk” provided for 
abolishing of position of “Stenogra- 
pher-Clerk’”? and creating position of 
“Clerk,’ where evidence disclosed that 
council intended to change title and 
did not intend to abolish position oc- 
cupied by the clerk.—Heffern vy. Coun- 
cil of City of Binghamton, 23 N.Y.S.2d 

N.¥.App.Div. Where applicant for 
position of laboratory assistant, divi- 
sion of engineering, department of pub- 
lic works, had a third degree inguinal 
hernia, a mitral insufficiency and a first 
stage heart block, Civil Service Com- 
mission could reject application on 
ground of physical incapacity, though 
applicant was not presently ineapaci- 
tated from discharging duties of the 
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position——Meyers v3 


pended municipal employee to accept 


appointment to position which he oc- 
-cupied at time 


of separation from 
service precluded appointment from 
preferred list on which his name ap- 
peared to another position in Depart- 
ment of Public Works for which he 
had been certified. Civil Service Law, 
§ 31.—Bacon v. Huie, 27 N.Y.S,2d 122, 
261 App.Div. 692, reversing 10 N.Y.S. 
2d 965, 170 Misc. 726, reargument de- 
nied 29 N.Y.S.2d 506, 262 App.Diy. 


834. A 
§ 1271 

Mass. Under statute the officer or 
board having power of appointment 
and removal of a police officer would 
be the appropriate one to determine 
question of removal, suspension, or 
transfer of a police officer. 
Ed.) ec. 31, § 42A.—Cullen vy, Mayor of. 
City of Newton, 32 N.B.2d 201. ' 

Mont. The intention of legislature 
in enacting statute relating to police 
departments and police commission- 


Wiener, 230 ON¥. |} 

“Si2d' ‘Silk: Abe ocd ethan STONY 
§ 1259 Pah ae es \ 
N.Y.App.Div. ‘The refusal of sus-- 


G.L. (Ter. | 


ers was to remove the police, as much — 


as possible, from influence of party 
politics, and to make their tenure se- 
cure so that it would not be_neces- 
sary for police officers to consider po- 
litical effect of their various actions. 
Rey.Codes 1935, §§ 5095 et seq., and 
5108.2, 5108.4, 5108.13; Laws 1937, c. 
78.—State ex rel. Goings v. City of 
Great Falls. 112 P.2d 1071. \ 

N.Y.App.Div, Where a number of | 
new positions were created in police de- — 
partment under title of telephone opera- 
tor (male) and an open competitive — 
eligible list was established, police com- 
missioner was not authorized to make 
provisional appointments from patrol- 
man list, rather than making appoint-— 
ments from certified list, notwithstand- 
ing a subsequent inconsequential 
change of designation of positions to be 
filled from telephone operator (male) 
to telephone operator (police), all of 
whom performed identical duties. Civil 
Service Law, § 14.—Friend v. Valentine, 
24 N.Y.S.2d 620, 261 App.Div. 163. 

Where a number of new positions | 
were created in police department under 
title of telephone operator (male) and 
an open competitive eligible list was 
established, provisional appointments to | 
the positions from the patrolman list — 
should be regarded as mere stop-gaps, 
and persons so appointed could never 
be classified even as probationary in the’ 
positions to which they were appointed - 
provisionally. Civil Service Law, 14. 
—Friend v. Valentine, 24 N.Y.S.2d 620, 
261 App.Div. 163. 

§ 1272 

Mont. The intention of legislature in 
enacting statute relating to-police de- 
partments and _ police commissioners 


eu 
\ 


was to remove the police, as much as_ | 


possible, from influence of party poli- 
tics, and to make their tenure secure so 
that it would not be necessary for 
police officers to consider ‘political ef- 
fect of their various actions. Rev. 
Codes 1935, §§ 5095 et seq., and 5108.2, 
5108.4, 5108.13;: Laws 1937, e. 78.— 
State ex rel. Goings v. City of Great 
Falls, 112 P.2d 1071, 

The legislature by providing for 
staggered terms in police commission, 
for examination of candidates for po- 
lice positions by police commission, 
for unlimited tenure and removal only 
upon filing of charges and hearing be- 
fore the commission, and by broad 
general powers given the commission, 
intended that commission should not 
be a body of only advisory powers 
but that it should be a body of con- 
siderable importance whose finding 


should have weight. Rey.Codes 1935, 
§§ 5095 et seq., and 5108.2, 5108.4, 
oN Laws 1937, ec. 78.—State ex 
rel. 


Goes vy. City of Great Falls, 112 
Pi2d 1071, 


§ 1278 
N.J.Sup. Where the police depart- 
ment of a city governed by commission 
was assigned to the department of 
public safety in accordance with statute 
providing for organization of city gov- 
ernment, and such designation was not 


y, 


e 


4 


VS } 
Mi 


, 


1 tihe: mamiastcctive, ee is- 


_ department were in the department of. 


peace safety to be exercised by the 


person eerie octed to be in charge wary 
of. N.J.S.A. 40:72-4, 40: 72-5, 40:72-6 
wourkin v. Ellenstein, 21 A. 2d 346, 127 


§ 1284 ( 
N.Y.Sup. Where mayor of Mechanic- 


NIL 


hy ville requested in writing the holding of 


a competitive examination*for examin- 
ing applicants for position of chief of 

police and gave reasons for deeming 
promotional examination impracticable, 
and notice was posted for period of 15 
days as required by Civil Service Law, 
open competitive examinations could be 
held as against contention that a pro- 
motional examination should have been 
held as required by the rules of the 
Mechanicvillé Civil Service Commission. 
Civil Service Law, § 16.—Camfield v. 
Mealy, 28 N.Y.S.2d 207. 


- The requirements of the Mechanicville 

Civil Service Commission that appli- 
ecants for position of police chief have 
satisfactory eyesight without glasses 
and be not less than 21 nor more than 
45 years of age were not so unreason- 
able as to warrant substitution by a 
court of its judgment for that of the 
commission. Civil Service Law, § 25-a. 
—Camfield vy. Mealy, 28 N.Y.S.2d 207. 


In proceeding under the Civil Prac- 
tice Act to review action of Mechanic- 
ville Civil Service Commission in giv- 
ing competitive examination for posi- 
tion of chief of police, injunctive relief 
could not be granted so as to prevent 
a person from participating in the ex- 
amination. Civil Practice Act, § 1283 


207. 


§ 1285 

Ohio App. Under charter of home 
rule city providing that unclassified 
service shall include the city man- 
ager, all heads of departments, and 
such heads of departments as city 
commission shall from time to time by 
four-fifths vote determine, and by in- 
ference recognizing police’ and fire de- 
“partments as departments of city gov- 
ernment, city commission was author- 
ized to pass an ordinance that chief of 
police should be within the unclassified 
civil service. Const, art. 18, §§ 1-14.— 
State ex rel. Kipker y. City of Lima, 
32 N.E.2d 488. 


§ 1287 

Fla. A member of the police force 
of North Miami Beach was not entitled 
under the statute to reinstatement to 
office of police chief and to emolu- 
ments thereof, where minutes of the 
city council showed that appointment 
by mayor of police officer to replace 
the chief was confirmed by council, and 
that council declined mayor’s sugges- 
tion that title “chief” be dropped, but 
adopted recommendations that former 
chief and police officer replacing chief 
have concurrent jurisdiction, the same 
status on the force, and that they re- 
ceive the same salary. Sp.Acts 1931, 
Ex.Sess., c. 15824, §§ 20, 26.—Jones vy. 

Kurz, 197 So. 491, 143 Fla, 639. 


§ 1288 

N.Y.Sup, A policeman, who served 
.for 21 years, the last 5 of which he 
‘served as chief of police, without taking 
an examination either competitive or 
qualifying in connection with his orig- 
inal appointment or for any of his pro- 
motions, acquired no right. that was 
violated by his dismissal from the po- 
lice department without preferment of 
charges or a hearing. Village Law, § 
188-2; Laws 1941, c. 885, § 4; Const. 
art. 5 § 6.—Ricker v. Village of Hemp- 
stead, 28 N.Y.S.2d 366, 176 Misc. 860. 


§ 1290 

Utah. Where ordinance required that 
water superintendent furnish a $750 
performance bond as marshal and a 
$1,000 bond as water superintendent, 
surety which became his bondsman in 
the sum of $1,750 for faithful perform- 
ance of duties as “City Marshal and 
Water Superintendent as required by 
law’ became liable for a maximum pen- 
alty of $1,750, whether the loss was 
from either or both sources.—Fountain 


al 
vi abs ana: judicial powers of the police 


et ea: —Camfield v. Mealy, 28 N.Y.S.2d 


rene CORPO RLNONG: 


Green City, ‘, National Surety Corpora- 
tion, 111 P.2d 155. 
§ 1292 


N.H. 
to recover salary during period of sus- 
pension, revocation of order of suspen- 
sion did not constitute an ‘admission”’ 
that there was no legal justification for 
the suspension and did not authorize 
recovery without further proof.—Good- 
win vy. City of Nashua, 18 A.2d 825. 

In action of assumpsit by chief of 
police to recover salary during périod 
of his suspension, supplemental petition 
for certiorari in aid of the action of as- 
sumpsit could be _ utilized to present 
issue regarding whether the order of 
Suspension was reasonable, and whether 
delay in giving a hearing was unrea- 
sonable.—Goodwin. y. City of Nashua, 
18 A.2d 825. 

If chief of police was suspended with- 
out legal justification he would be en- 
titled to his salary for entire period of 
suspension.—Goodwin vy. City of Nash- 
ua, 18 A.2d 825. 

If suspension of chief of police was 
reasonable, but if there was unreason- 
able delay in granting a hearing, he 
would be entitled to his salary “from 
date upon which a hearing should have 
been given.—Goodwin v. City of Nash- 
ua, 1s A.2d 825 

In action of assumpsit by chief of 
police to recover salary during period 
of his suspension, the burden of proof 
on question whether order of suspen- 
sion was reasonable, and whether the 
delay in giving of hearing was unrea- 
sonable, was on the chief of police.— 
aL y. City of Nashua, 18 A.2d 

In action of assumpsit by chief of po- 
lice to recover salary during period of 
his suspension, evidence that the police 
commissioner revoked the suspension 
and ordered charges against the chief 
of police dismissed and that the chief 
of police did not go away from the city 
during the whole period of suspension 
was improperly excluded.—Goodwin vy. 
City of Nashua, 18 A.2d 825. 

§ 1293 

Ky. Under statute, board of com- 
missioners of city of Corbin, which 
had commission form of government, 
had authority to hear charges of 
irregularities and misconduct filed 
against chief of police and chief of 
fire department who served as_ secre- 
tary and president, respectively, of 
board of trustees of pension fund of 
policemen and firemen, as against con- 
tention that power to hear the charges 
was vested in the board of pension 
trustees. Ky.St. §§ 3385la-2, 3351a-3, 
3351a-5, 3351a-7, 3351a-16. —Jenkins v. 
Keith, 147 S.W.2d 397, 285 Ky. 240. 

Where chief of police of city of 
Corbin serving as secretary of board 
of trustees of policemen’s and_fire- 
men’s pension fund, in making au- 
thorized loan to fire chief who was 
board’s president, obtained only a sec- 
ond mortgage subject to purchase-mon- 
ey lien and unpaid back taxes, con- 
trary to minutes of board requiring a 
first mortgage, and in making author- 
ized loan to his son-in-law did not re- 
quire mortgage to contain a precipi- 
tating clause and to provide for insur- 
ance protection, violation of minutes 
of board and of statutory require- 
ments of exercise of care usually ex- 
ercised by prudent business men in 


making loans constituted “misconduct” 
warranting demotion to position of 
policeman, notwithstanding pension 
fund ultimately suffered no. loss from 
the investments. Ky.St. §§ 3351a-2, 
3351a-3, 3351a-5, 3351a-7, 3351a-16, 
4706.—Jenkins yv. Keith, 147. 8.W.2d 


397, 285 Ky. 240. 


Neb. The transportation of the pub- 
lic to and from trains by chief of po- 
lice of a second class city is not part 
of his duties under the general law of 
the state.—Coyne y. City of O’Neill, 298 
N.W. 547. 


§ 1294 
N.Y.Sup. Under New York City Mu- 
nicipal Court Code, providing that not 
more than 83 city marshals “shall” be 
appointed by mayor and that, upon 
expiration of the terms of office of 
duly appointed incumbents, the mayor 


In assumpsit by cnlef of police -eretionary with mayor, subject only to 


be appointed ; 


Agnes § 1315 


should appoint their successors “for — 
terms of six years, the number of mar- | 
shals that should be appointed is dis- 


limitation that not more than 83 should 
“shall”, not necessarily 
being construed as “must”, Many f 
Court. Code, § 145.—Katkowski v. La | 


ere 22 N.Y.S.2d 244, 174 Misc. i. 1: 
Pa. Under rule of civil service. eard 


of third-class city providing for pro- C 
bationary term before permanent ap- be 
pointment in classified service, and pro- 
viding for termination of employment _ 
on written notice that probationer was is 
unsatisfactory to “appointing officer’ 
mayor’s written notice that probation 
ers would not receive permanent ap- 
pointments to positions in police de- 
partment because service was not sat- “4 
isfactory to mayor as “appointing of- — 
ficer’’? was sufficient where notice was — 
approved by council, notwithstanding — 
that “appointing officer” was not mayor 
alone, but mayor and council. 53 P.S. 
§ 12198—4408-—Matz v. City of Claas 
ton, 16 A.2d 300, 340 Pa. 98. 


§ 1298 
N.Y.Sup. The position of captain oth 
police of city of Buffalo did not de- 
mand qualities that were not measur- 
able by objective and definite standards, 
and such standards were therefore re 
quired to be set up in order for civil 
service examination to be a “competi- 
tive examination’’.—Quinn v. Streeter, & 
22 N.Y.S.2d 546, 174 Mise. 1073. a 
Where applicant for position of cap- we 
tain of police of city of Buffalo twice — 
appealed to Civil Service Commission 
from determination of examiner who 
prepared and conducted objective com 
petitive examination but determined 
standings thereon without setting ue 
a definite objective standard, commis- 
sion’s reference of application's op peak ae 
back to the original examiner, rather 
than providing review by other eye 
aminers of equal ability and experi- — 
ence, was unjust, arbitrary, and un- 
lawful, and review and final examina- _ 
tion of applicant would be required an # 
mandate under Civil Practice Ac 
Civil Practice Act, §§ 1283, et seq., 
1295.—Quinn y. Streeter, 22) N.YaS.2d7 3 
546, 174 Misc. 1073. B 
The Civil Service Commission of the — 
City of Buffalo was required to pro- 
vide for review of examination of ap- | 
plicant for position of captain of po- es 
lice by examiners other than, and equal 
in ability and experience to, the orig- — 


inal examiner, notwithstanding such 
duty was not imposed: by statutory 
mandate, ana commission could not 


refer applicants’ appeals back to the 
original examiner who set up no defi- 
nite objective standard in determining 
ratings upon the examination.—Quinn 
v. Streeter, 22 N.Y.S.2d 546, 174 Misc. 


1078. 
§ 1307 4 
Mo.App. Under statute authomennes 
board of aldermen of fourth class city 
to fix compensation of all city officers 
and employees by ordinance, board had 5 
power to fix salary of city marshal at | 


$12 per year, plus fees collected from ~— 
defendants in criminal cases, . Rey. eo f ‘4 
1939, § 7121, Mo.St.Ann. 6971, ; 


5725.—James v. 
S.W.2d 212. 
In city marshal’s action against city — ; 
for $200, due him as salary for four * 
months at rate fixed before enactment ‘ 
of ordinance fixing marshal’s salary at ze 
$12 per year, plus fees collected from 
defendants in criminal cases, court 
erred in rendering judgment for de- 
fendant after finding that ordinance 
was valid, but should have entered 
judgment for plaintiff in sum of $4. 
—James v, City of Morehouse, 152 S.W. 


2d 212 
§ 1315 

S.C. A “policeman” is a member of 
the ‘‘police’’, which is an organized civil 
force for maintaining order, preventing 
and detecting crime and enforcing the 
laws; the body of men by which the 
municipal laws and regulations of a 
city, town, or district are enforced, and 
term is also defined as a species of su- 
perintendenee by magistrates which has 
principally for its object the mainten- 


City of Morehouse, 139 


-, 


Pere ie SA 
-§ 1316 


ee 
a 


ance of public tranquility among the 


citizens.—Green vy. City of Bennettsville, 
15 S.H.2d 334, 197 S.C. 313. 


" § 1316 fal 

Mass. The charter of the City of 
Newton vests ample power in the 
board of aldermen to create and abolish 
offices in the police department. St. 
1897, ec. 283, § 14.—Cullen v. Mayor of 
City of Newton, 32 N.H.2d 201. 

Ordinance purporting to abolish po- 
‘sition of sergeant-mechanic in the po- 
lice department of city of Newton 
which was passed without notice to 
incumbent and without a hearing be- 
ing granted to him, as required by 
civil service law, was void, even. though 
the board of aldermen acted in good 
faith in passing the’ ordinance. G.L 
M@ertthid.) 7 er! 31, 42A.—Cullen_ v. 
Mayor of City of Newton, 32 N.B.2d 
201. 


§ 1317 4 

Ark. Where policeman was promoted 
from position of patrolman~to motor 
patrolman at an increased salary with- 
out examination and Civil Service Com- 
mission thereafter held examination for 
eligibles to position of motor patrol- 
man and as a result demoted police- 


man to his original position of patrol- 


man and promoted another to position 
of motor patrolman, ‘action of Civil 
Service Commission was not discrimina- 

‘tory. Laws 1933, Act 28, § 1 et seq.— 
Ward y. City of Fort Smith, 148 S.W.2d 
164. 

Fla. In conducting investigation of 
charges against members of police de- 
partment to determine whether charges 

warranted removal, suspension, or re- 
duction in grade of accused members 
as provided, by city charter, director 
of public sufety of city of Miami could 
deny accused members benefit of coun- 

sel, where it was not charged that di- 
rector failed to follow course outlined 
in city charter in making investigation, 
which was for fact finding purposes 
Sie bagi i v. Brigham, 197 So. 

Wash. The municipal civil service 

‘commission in classifying the positions 


in the police department into the three 


grades of patrolman, sergeant and cap- 
tain did not abuse its discretion in in- 
cluding men who were engaged in de- 
tective work under the, grade of pa- 
trolman, notwithstanding they  re- 
ceived $11 per month more salary than 
when in uniform as patrolmen.—State 
ex rel. Reilly v. Civil Service Commis- 
sion of City of Spokane, 112 P.2d 
e987, 1384 ALR. ‘1100. ‘ 
§ 1318 
Ky. A city has no power to ignore 
restriction contained in statute as to 
the age limit for appointment of ap- 
plicants for positions in city’s police 
force or fire department. Ky.St. § 
3351a-2.—Callis v. Brown, 142 S.W.2d 
67b, 283 Kay; 759. 

A city council and not examining 
board is the body which passes on*the 
statutory qualifications of applicants 
for positions in city’s pclice and fire 
departments. Ky.St. § 3351a-2.—-Cal- 
ee Brown, 142 S.W.2d 675, 283 Ky. 
159; 

Ky. The term “otherwise qualified’, 
as used in statute providing that mem- 
bers of police and fire departments 
“otherwise qualified’? under the law 
shall hold their positions during good 
behavior, means such qualifications as 
are specifically provided. by _ statute. 
Ky.St. § 3351a-2.—Callis v. Brown, 142 
§.W.2d 675, 283 Ky. 759. 

N.J.Sup. Where prior to adoption of 
Civil Service Act, city had passed local 
ordinance providing for appointment of 
chancemen with powers and duties of 
regular patrolmen when called upon 
for service and directing local author- 
ity when appointing regular patrolmen 
to select them from the list of chance- 
men, under Civil Service Act requir- 
ing vacancy to be filled as far as prac- 
ticable by promotion from among per- 
sons holding positions in lower grades, 
chancemen were “in a lower grade” 
and before going beyond that grade 
for the filling of a vacancy in office 
of patrolman, it was necessary for the 
Civil Service Commission to determine 
that it was not practicable to fill va- 


ee Se i" 


eancies by promotions from the lower 
grade. N.J.S.A. 11:1-1 et_seq., 11:22- 
34.—De Stefano v. Civil Service Com- 
mission of. New Jersey, 18 A.2d 621, 
116 (NF be 4 
Where Civil Service Act required va- 
eancies to be filled as far as practica- 
ble by promotions from among per- 
sons holding positions in lower grade, 
but prior to adoption of the Act city 
had passed local ordinance providing 
for appointment of chancemen with 
duties of regular patrolmen, when 
called upon for service and directing 
local authority when appointing reg- 
ular patrolmen to select them from 
list of chancemen, action of Civil Serv- 
ice Commission in conducting open 
competitive examinations for position 
of patrolman without determining that 
it was not practicable to fill vacancies 
by promotions from the _ chancemen, 
constituted a mere irregular exercise 
of authority to conduct examinations, 
so that where election was held in 
April, 1938, and patrolman who was 
not a chanceman was appointed “in 
September, 1939, but the chancemen 
did not institute certiorari proceedings 
until May, 1940, the inexcusable delay 
operated as an “estoppel” against the 
assertion of right to vacation the ac- 
tion. ON, JeStAG “id= et seque tl 2= 
34.—De Stefano vy. Civil Service Com- 
mission of New Jersey, 18 A.2d 621, 
N.J.Sup. In certiorari proceeding to 
reyiew Civil Service Commission's or- 
der that examination be held for pa- 
trolmen in police department of city, 
open to all citizens of city possessing 
prescribed qualifications, excerpt from 
minutes of Civil Service Commission 
written into Commission’s brief did not 
constitute competent proof that Com- 
mission had decided that it was to the 
public interest that such examination 
should be open and not limited to 
changemen, in compliance with statute 
providing for the filling of vacancies 
in competitive class by promotions. N. 
J.S.A. 11:22-34.—De Stefano v. Civil 
Ren ICS (PAINS Os 21 A.2d 330, 127 
alas ; 


Where no competent proof was fur- 
nished of Civil Service Commission’s 
contention that it was to the best inter- 
ests of city to make examination for 
patrolmen in police department of city 
open to all male citizens of city pos- 
sessing prescribed qualifications instead 
of limiting such examination to chance- 
men, in compliance with statute provid- 
ing for the filling of vacancies in com- 
petitive class by promotions, a writ of 
certiorari to review the order of the 
Commission was allowed. N.J.S.A. 
11 :22-34.—De Stefano v. Civil Service 
Commission, 21 A.2d 330, 127.N.J.L. 
58. 


N.Y. An order of the Appellate Divi- 
sion, granting petition of person on list 
of eligibles for appointment as male 
telephone operators in city police de- 
partment to restrain city police com- 
missioner and municipal civil service 
commissioners from employing persons 
appointed to such positions from pa- 
trolmen’s list and require appointments 
thereto from male telephone operators’ 
list only, should be affirmed.—Friend y. 
Valentine, 34 N.H.2d 912, 285 N.Y. 
764, affirming 24 N.Y.S,2d 620, 261 
App.Div. 163, reargument denied 35 N. 
H.2d 513, 285 N.Y. 853. 

N.Y.Sup. Assuming that Governor’s 
discharge of person committed for 
forgery constituted an absolute pardon, 
such pardon would not permit the 
person pardoned in subsequent appli- 
cation for position on city police force 
to swear that he had never been ‘‘com- 
mitted for any violation of law’, 
since “pardon” operates only upon 
consequences of acts and not upon the 
acts themselves.—Eberhart v. Robbins, 
26 N.Y¥:S.2d 336. 

8 1319 

N.Y.Sup. A definite, permanent ob- 
jective standard should be adopted by 
examiner appointed by the civil service 
commission to conduct objective com- 
petitive examination of applicants for 
position of captain of police of city of 
Buffalo, not only to aid the examiner 
but to assist the court in the event of a 


ae” eV gay 
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review or as a guide for other examin 


ers of equal ability and expenibacel: se 


Quinn v. Streeter, 24 N.Y.8.2d 916, 1’ 
Mise. 932 ; i 


isp Pees 


An examiner appointed by civil sery- — 


ice commission to conduct competitive 
examinations of applicants for civil 


service positions must be given latitude — 


in rating essay type of answer to exam- 


_ ination questions.—Quinn v. Streeter, 24 


N.Y.S.2d 916; 175 Mise. 932. f 
In examination of applicant for posi- 


tion of captain of police of city of Buf-_ 


falo, applicant was’ entitled to full 
credit for affirmative answer to exam- 
iner's question ‘In a homicide case can 
the body of the crime (corpus delicti) 
be proved by circumstances?”’, since 
every crime may be proved by circum- 
stances.—Quinn v. Streeter, 24 N.Y.8.2d 
916, 175 Mise.’ 932. 
Where applicant for position of cap- 
tain of police of city of Buffalo in re- 
sponse to examiner’s question contain- 
ing two elements answered at least one 
element correctly, applicant was en- 


titled to two out of four possible points © 


of Credit instead of a credit of one 
which he received.—Quinn v. Streeter, 
24 N.Y.S.2d>916,:175 Mise: 932. 
Where applicant for position of cap- 
tain of police of city of Buffalo gave 
examiner in response to a question an 
answer which was equally as correct as 


answer which examiner contended was_ 


the only correct answer, applicant was 
entitled to full credit for answer.— 


Quinn y. Streeter, 24 N,Y.S.2d 916, 175 — 


Mise. 932 

Where applicant for position of cap- 
tain of police of city of Buffalo earned 
a rating of 75.93 without allowing any 


credit for empirical 2 per cent. allot-— 
ment to which he was entitled, the civil | 


service commissioners were required to 


give the applicant such rating as would 


place his name upon the list for eap- 
tain in the order. of his standing.— 
Quinn v. Streeter, 24 N,Y.S.2d 916, 175 
Mise. 932, 


§ 1321 Niet 
Mont. Under staiute providing that 
application for position on police force 
shall be filed with mayor and by him 
referred to police commission, mayor 
was not required to transmit applica- 
tion for position on police force to com- 
mission when no vacancy in police force 
existed, even though applicant was a 
war veteran. Rev.Codes 1935, § 5097; 
Laws 1937, c. 66.—State ex rel. Mont- 
gomery v. Mayor of City of Anaconda, 
114 P.2d.1046. 


N.J.Sup. Where pursuant to notices 
given on September 30 and October 7, 
1938, civil service commission conducted 
tests for office of patrolman on October 
17, 1938, and April 28, 1939, register 
of eligibles was promulgated on Octo- 
ber 24, 1939, two appointments were 
made from the list on November 1, 
1939, the appointees being also chance- 


men, and third appointment was made — 


on June 15, 1940, from list of one who 


did not have status of chanceman, in- 


excusable delay precluded maintenance 
of writ of certiorari sued out in June, 
1940, to review the commission’s ac- 
tion.—Albert v. Caldwell, 18 A.2d 623, 
126, N,J.Li 125% 


Pa. Under Third Class City Act, city 
can reduce, aS a measure ot economy, 
the number of policemen and can as- 
sign policeman to duties of sanitary 
officer, but cannot appoint to police 
force a person who has never qualified 
under civil service rules for a_ police- 
man’s position. 53 P.S. §§ 12198—2001, 
12198—2307, 12198—4401, 12198—4402, 
12198—4404, 12198—4408.—Mack Vv. 
Hoover, 20 A.2d 757, 342 Pa. 291. 


A municipal ordinance cannot dis- 
pense with the civil service examina- 
tion which Third Class City Act. makes 
a prerequisite to appointment to posi- 
tions. in police department. 53 P.S. § 


x 


12198—4401.—Mack y. Hoover, 20 A.2d_ 


757, 342 Pa. 291, 


_ Pa.Super. The city. council appoint- 
ing policeman on certification of Civil 
Service Board did not have right to go 
behind the certification a number of 
years after it had been filed and acted 
upon without question. 53 P.S. § 12198 


| 


_ ministrative services of the city 
which shall provide for one civil sery- 


tion and appointment of the first five 
persons so certified and in the same or- 


er to fill as many vacancies, the fail- 
ure of city council to apply for, and 


- of the Civil Service Board to submit re- 


certifications in separate groups of 


four, was not, of itself, fatal to the 


legality of the appointments, 53 P.S. 
§ 12198—4406.—Detoro v. City of Pitts- 


ton, 21 A.2d 114,.145 Pa.Super. 257. 


W.Va. The one year limitation con- 


tained in statute providing that council 


of the city of Wheeling shall prepare a 


-eivil service ordinance which shall be 


applicable to the fire and police depart- 
ments and to all employees in the acs 
an 


ice commission for the city and that 
such ordinance shall be adopted within 
one year after the charter of the city 
becomes effective, is “directory” and not 
“mandatory”. Acts 1935,.c. 141, § 53.— 
Ebbert v. Tucker, 15 S.H.2d 583. 


The charter of the city of Wheeling 


Cee and the statute providing for the crea- 


tion and maintenance of a civil service 
commission for all paid police aoe 
ments in each city and municipality of 


5,000 population or more, construed to- 


gether, provide for the creation and 
maintenance of two civil service com- 
missions of the city of Wheeling, one 
under the provisions of city ordinance 
adopted pursuant to the charter of the 
city, to govern, under general law the 
fire department, and as the council may 
provide all employees in the administra- 


- tive services of the city, and the other 
to govern all members and employees, 
except the chief of police, of the 


olice 
department of the city. Acts 1935, ¢. 
141; Acts 1937, c..57.—Ebbert v..Tuck- 
er, 15 S.E.2d 583. 

§ 1327 


oh N.J.Sup. In certiorari proceeding to 


review Civil Service Commission’s order 
that examination be held for patrolmen. 
in police department of city, open to all 


.. citizens of city possessing prescribed 
- qualifications, excerpt from minutes of 
Civil Service Commission written into 


Commission’s brief did not constitute 
competent proof that Commission had 


decided that it was to the public inter- 


est that such examination should be 
open and not limited to chancemen, in 


compliance with statute -providing for 


the filling of vacancies in competitive 
‘class’ by promotions. N.J.S.A, 11:22- 


-34.—De Stefano y. Civil Service Com- 


mission, 21 A.2d 330, 127 N.J.L. 58. 

Where no competent proof was fur- 
nished of Civil Service Commission’s 
contention that it was to the best inter- 
ests of city to make examination for 
patrolmen in police department of city 
open to all male citizens of city pos- 
sessing prescribed qualifications instead 
of limiting such examination to chance- 
men, in compliance with statute pro- 
viding ‘for the filling of vacancies in 


competitive class by promotions, a writ 


of certiorari to review the order of the 
Commission was allowed. N.J.S.A. 
11:22-34.—De Stefano yv. Civil Service 
Commission, 21 A.2d 330, 127 N.J.L. 58. 
Fo.) § 1331 

_N.Y.Sup. A lieutenant of police who 
seeks promotion to the rank of captain 
is not required to employ legalistic lan- 
guage in answering questions pro- 
pounded by civil service examiner. 
Quinn v. Streeter, 24 N.Y.S.2d 916, 175 
Mise. 932. 

Ohio App. Where municipal civil 
service commission allowed a certain 
amount of points for applicant for pro- 
motion itn police or fire department 
with longest period of service, a meth- 
od of grading, which did not allow 


‘other applicants a percentage of such 


amount based on a ratio determined 
py the relationship between the length 
of their service and that of the appli- 
eant with the longest period of service, 
the method of grading for seniority 
was erroneous, but would not invali- 


_ Whether there 


64 Ohio App. 205. 


Ss 1Ssh7 4 ; 
Iowa. In action against night watch- 
man and his surety by party arrested 
by watchman at one A. M., when plain- 
tiff was intoxicated and disorderly, and 
held in jail until the next afternoon, 
had been unnecessary 
delay in bringing plaintiff before a 
magistrate was for jury. Code 1939, § 
13488.—Plinske y. Schoemaker, 298 N. 
W. 840, 230 Iowa 767. . 

N.Y. Where police’ lieutenant was 
charged with unlawfully accepting 
money for services rendered in assist- 
ing a person to procure license for the 
sale of alcoholic beverages, failure to 
take proper police action in connection 
with such matter and failure to report 
to his commanding officer in connection 
with such matter and officer was ac- 
quitted on first charge, and there was 
evidence which, if believed, would es- 
tablish that a bribe had been offered 
and that lieutenant failed to report 
and take proper police action upon 
such suggestion, determination of po- 
lice commissioner that the lieutenant 
was guilty of failing to take proper 
police action or make proper report. in 
connection with matter set forth in 
first charge was proper.—Murphy vy. 
Valentine, 32 N.H.2d 537, 284 N.Y. 524, 
reversing 19 N.Y.S.2d 815, 259 App. 
Divi, 5.2.25 


Pa. The statute authorizing mayor 
of third class city to detail police from 
regular police force to sanitary police, 
gives mayor the power in time of emer- 
gency, to transfer from regular police 
force a detail to be known as sanitary 
police and to return members of such 
detail to duties of regular policemen 
when their services as sanitary police- 
men are no longer required and does 
not confer on mayor the power to give 
sanitary officers the status of police- 
men or on council the power to trans- 
fer sanitary inspector to police bureau. 
53 P.S. § 12198—2307.—Mack v. Hoov- 
er, 20 A.2d 757, 342 Pa. 291. 


Under Third Class City Act, city can 
reduce, as a measure of economy, the 
number of policemen. and can assign 
policeman to duties of sanitary officer, 
but cannot appoint to police force a 
person who has never qualified under 
civil service rules for a policeman’s po- 
sition. 53 P.S. §§ 12198—2001, 12198— 
2307, 12198—4401, 12198—4402, 12198 
—4404, 12198—4408.—Mack y. Hoover, 
20 A.2d 757, 342 Pa. 291, 


§ 1340 

Idaho. Unlawful commission of a 
battery by peace officer is outside of 
his powers and duties as public officer, 
as affecting city’s liability for such 
acts and liability to pay expenses of 
defending actions against officer for 
battery.—City of Nampa y. Kibler, 113 
P.2d 411. 


§ 1341 j 

Minn. TFvidence, relating to police 
officer’s conduct in respect to house of 
jl] fame and operator thereof and op- 
erator’s assistants while officer was in 
charge of morals squad, warranted con- 
viction for willful neglect of official 
duty. Mason’s Minn.St.1927, § 9970.— 
State v. Palmersten, 299: N.W. 669. 


In prosecution for willful neglect of 
official duty as police officer, arising 
out of officer’s conduct in respect to 
house of ill fame and operator there- 
of and operator’s assistant while oflicer 
was in charge of morals squad, state 
must prove that such house was a 
“house of ill fame’, which is a house 
where persons go for unlawful sexual 
intercourse, and for lewd, obscene, and 
indecent purposes. Mason’s Minn.St. 
1927, § 9970.—State v. Palmersten, 299 
N.W. 669. 


In prosecution of police officer for 
willful neglect of official duty, arising 
out of officer’s conduct with respect to 
house of ill fame, character of premises 
as a house of ill fame could properly 
be proved by showing how premises 
were conducted, and what the occu- 
pants did and said and how they acted 


characterized the place.—State v. Palm- — 
ersten,..29 9N Wit 1669.0) a, Leaner eta 

: § 1344 58 ‘ 
Ga.App. Under ordinance of the city 
of Atlanta, the, chief of police could — 
suspend member of police force for any — 
number of days in chief’s discretion 
for a violation of any rule or regulation 
adopted for the government of the 
police department.—Nix y. City of At- 
lanta, 12 §8.E.2d 167, 68 Ga:App. 835. | 

Ky. Jn suit against mayor and city, 
council by former police officer for in- 
junctive relief and for reinstatement 
police force, defenses that plaintiff, a 
time of application, was more than 50 — 
years of age and therefore ineligible, | 
and that council had full power to de- 
erease number of policemen in interest 
of economy, presented such matters of 
defense as would, prior to any attempt 
to remove a serving officer, necessitate 
preference of charges, with a right to q 
be heard. Ky.St. § 3351a-2, subd. 3— ~ 
Callis v. Brown, 142 S.W.2d 675, 283 
Ky. 759. aE noe les 

The: proper authorities of a city may 
remove a police officer without hearing 
if the police officer does not clearly 
bring himself within the immune class 
under statute. .Ky.St. § 3351a-2.—Cal- 
US ee Brown, 142 8.W.2d 675, 283 Ky. 

Mass. Under statute the officer or 
board having power of appointment ~ 
and removal of a police officer would — 
be the appropriate one to determine ~ 
questions of removal, suspension, or — 
transfer of a police officer. G.L.(Ter. 
Ed.) c. 31, § 42A—Cullen v. Mayor of 
City of Newton, 32 N.B.2d 201. . F 

N.Y. The words “and. the police 
commissioner may impose’ punishment — 
at any time during such period,” with- — 
in provision of Greater New York ~ 
Charter authorizing police commission- — 
er after a member of the force has 
been found guilty of charges preferred 
against him to. suspend judgment and 
to place member of the force upon pro- 
bation for a period not exceeding one 
year, and providing that “the police , 
commissioner may impose’ punishment — 
at any time during such period’, must 
be construed in their ordinary mean- 
ing, and as so construed, the provision — 
restricts the police commissioner’s pow- 
er to dismiss to the probationary pe- 
riod. Greater New York Charter, § 
302.—Budd _v. Valentine, 29 N.E.2d 65, — 
N.Y. 508,j reversing, 17 Noyes 2d 
1004, 258 App.Div. 1038. sia 

N.Y.Sup. City manager of Niagara 
Falls had power after hearing to re- 
move police officer and such decision 
to remove could not be disturbed by 
court when supported by a _ prepon- 
derance of the evidence disclosing that 
appointment was procured by police 
officer’s false statement denying prior 
commitment for crime, Charter of 
City of Niagara Falls, § 137.—Eber- 
hart v. Robbins, 25 3N.¥.S.2d 3362 

N.Y.Sup. The Commissioner of Pub- 
lic Safety of the City of Yonkers was 
not empowered to legislate on question 
of depriving police officer of pay, or 
his suspension, or removal, but could 
act only within scope of powers con- 
ferred by law. Second Class Cities 
Law, §§ 1338, 137.—Sullivan vy. Whit- 
ney, 25 N.Y.S.2d 762. 

N.Y.Sup. An order of a county judge Me: 
under the Mental Hygiene Law com- gid 
mitting police officer to state hospital . 
as an insane person was a “judicial de- 


{ 


— 


termination” but was not an order’ 
“entered” by a “court of competent 
jurisdiction” within provision of the °« © 


Public Officérs Law declaring an of- 
fice vacant upon entry of an “order of 
a court of competent jurisdiction’ de- 
claring the officer insane, Public Of- 
ficers Law, § 30, subd. 6; Mental Hy- 
giene Law, § 70 et seq.—Sullivan vy. 
Whitney, 25 N.Y.S.2d 762. 

Office held by police officer was va- 
cated by order of the Supreme Court + 
declaring him to be incompetent, but 
until that date officer was entitled to 
the salary incident to the office. Pub- 
lic Officers Law, § 30, subd. 6; Mental 
Hygiene Law, § 70 et seq.—Sullivan < 
v. Whitney, 25 N.Y.S.2d 762. 

§ 1347 
Ark. Where police officer was charg- 


aS 1947 
; ed with violating rules of Civil Serv- 
ice Commission against drunkenness 
and charge. was subsequently with- 
drawn and Officer was restored to posi- 
tion during good behavior, violation of 
rule against drunkenness was closed by 
restoration of officer to police force.— 
Ward vy. City of Fort Smith, 148 S. 
W.2d 164. ‘ 
- N.Y.App.Div. Where police officer in- 
duced complaining witness to give sum 
of money to a third party for invest- 
ment in a restaurant, and third party 
gave to complaining witness a worth- 
less check which was turned over to 
- * police officer who kept it in his pos- 
session and failed to report it to proper 
authorities for police action, and -police 
officer thereafter, pursuant to written 
agreement, paid amount of check in 
installments, and complaining witness’ 
attorney advised police department that 
_ payments had been made in full, after 
which officer was dismissed on charges 
based on the transaction in proceeding 
to review determination dismissing offi- 
cer, determination was annulled and 
officer reinstated. Civil Practice Act, 
‘ 1283 et seq.—Woodard y. Valentine, 
- 23 N.Y.S.2d 131, 260 App.Div. 578. 
: Pa.Com.Pl. A third class city may 
not provide for automatic retirement of 
_ police officers at a specific age, though 
it may properly, under section 4408 of 
“The Third Class City Law, 53 P.S. § 
12198-4408, dismiss or retire an officer 
who by reason of age or mental or 
physical incapacity, has become unable 
to perform the duties of his office.— 
et - Davidson y. City of Beaver alls, 38 D. 
OWibors oi Oru (6D 
Uap Y § 1348 
Pa.Super. Where plaintiff had been 
appointed to position of police officer 
and had achieved civil service status, 
he could be removed only if found 
guilty, after hearing before city coun- 
ceil, of charges made against him for 
- misconduct, or violation of law of com- 
monwealth, ordinance of city or regu- 
lation of the department. 53 P.S. § 
-- + 12198—4408—Detoro v. City of Pitts- 
ton, 21 A.2d 114, 145 Pa.Super. 257. 


ay 


{ § 1349 
Conn, The fact that police officer had 
been required to tender resignation 
under condition that it was to take 
effect at any time he was found guilty 
of violation of departmental rules was 

a factor to be considered in determin- 

ing correctness of court’s conclusion 

that the police officer intentionally 
waived right to three days’ notice of 
hearing on charge of conduct unbecom- 
ing an officer.—Temple y. City of New 

Britain, 15 A.2d 318, 127 Conn. 170. 

Where police officer knew that hear- 
‘ing had to do with his flagrant conduct 
of operating automobile while under 
influence of intoxicating liquor and 
that his resignation was in hands of 
board of police commissioners, effec- 
tive at its will on the happening of 
just, such a species of dereliction and 
before proceeding with hearing chair- 
fe man asked police officer if he knew 
; what he was there for, and he replied 
“Yes,” and he did not make objection 
or ask for a continuance, conclusion 
was warranted that the police officer 
yoluntarily made a ‘waiver’ of his 
right under city charter to full three 
days’ notice of hearing.—Temple vy. 
City of New Britain, 15 A.2d 318, 127 
Conn. 170. 

N.J.Sup. Where the police depart- 
ment of the city of Newark was by the 
1 commission assigned to the department 

of public safety, and the resignation 
of the last named acting director of 
such department had not been acted 
upon nor a successor appointed, a no- 
tice to suspended policeman to appear 
before assistant supervisor, department 
of public safety, to answer to charge of 
wilful disobedience of orders was in- 

- yalid and ineffectual in the absence of 

delegation by commission of any ju- 
. dicial power to such assistant supervis- 

or, N.J.S.A. 40:72-4, 4072-5, 40:72-6. 

—Durkin vy. Ellenstein, 21 A.2d 346, 127 

N.J.L. 55. ’ 

1352 


Ney. Under charter of city of Reno, 
removal of police officers must be for 
cause, and the word ‘‘cause”’ as used 


nls ee 


aes a TAM cet in - ee eS 


ie: \ RMR | my 
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therein means legal cause, and not any 
cause which the council may _ have 
deemed sufficient. St.1937, ¢. 204, p. 
427, § 2.—State ex rel. Whalen v. Wel- 
liver, 104 P.2d 188, rehearing denied 
104 P.2d 1016. 

Pa.Super. Where plaintiff had been 
appointed to position of police officer 
and had achieved civil service status, 
he could be removed only if found 
guilty, after hearing before city coun- 
eil, of charges made-against him for 
misconduct, or violation of law of com- 
monwealth, ordinance of city or regula- 
tion of the department, 53 P.S. § 12198 
—4408—Detoro y. City of Pittston, 21 
A.2d 114, 145 Pa.Super. 257. 

Pa.Com.Pl. Alleged failure to pay a 
snecified bill would not support a 
charge of a violation of the rules and 
regulations of the police department, 
where there was no evidence before 
the trial board of any other bills or 
accounts owing by the relator. There 
was no evidence produced of ‘‘persis- 
tent neglect to pay any just debt con- 
tracted after appointment on the force,” 
and the testimony was to the effect 
that a satisfactory adjustment had been 
made with the single creditor in ques- 
tion.—Eleock y. Fairley, 89 P.L.J. 275. 


§ 1853 

Ark. Where policeman was tempo- ' 
rarily promoted to position of motor 
patrolman and after examination for 
eligibles was demoted to original posi- 
tion and policeman instituted man- 
damus proceeding in which he made 
defamatory allegations against mayor 
of city and board of. civil service com- 
missioners, and allegations were ir- 
relevant to issue of whether policeman 
had been discriminated against, allega- 
tions were not ‘‘privileged” and dis- 
missal of policeman on ground that 
allegations were made for purpose of 
bringing disgrace and disrepute on 
Civil Service Commission and members 
thereof in violation of Civil Service 
Rules was proper. Laws 1933, Act 28, 
§ 1 et seq.—Ward v. City of Fort 
Smith, 148 S.W.2d 164. 

N.Y.Sup. A patrolman’s former plea 
of guilty to charge of forgery, fol- 
lowed by service of portion of sentence 
imposed therefor, constituted a ‘“con- 


MUNICI 


viction” of and commitment for a 
crime.—Eberhart v. Robbins, 25 N.Y. 
S.2d 336 


Regardless of propriety of removal 
of police officer upon ascertainment 
that he had previously been convicted 
of a crime, false statement by such 
officer denying prior conviction made 
in examination resulting in his appoint- 
ment constituted a “good cause for 
removal of an eligible’ after appoint- 
ment within meaning of Civil Service 
Rules of Niagara Falls and warranted 
removal of officer. Civil Service Law, 
§ 14, subd. 6; Ordinances of City of 
Niagara Falls, New York, c. 44, § 3; 
Rules for Admission to Civil Service 
of City of Niagara Falls, Rule XXII.— 
Eberhart vy. Robbins, 25 N.Y.S.2d 336. 


1355. 

N.Y.Sup. Policeman would not be 
protected against removal on ground 
of false answer made in examination 
ag result of which appointment was 
made, by the protection accorded him 
as a veteran of the World War under 
Civil Service Law, since such statutory 
prohibition against removal except for 
incompetency or misconduct applies 
only after a legal appointment has 
been made. Civil Service Law, § 22.— 
Eberhart y. Robbins, 25 N.Y.S.2d 336. 

§ 1356 

Cal.App. If city council intended to 
economize by dispensing with services 
of policewomen and if discharge of 
an employee within the civil service 
could be accomplished by failing to 
appropriate money for his salary, some 
official action was necessary to. give 
effect to council’s intent in order to 
effectuate discharge of policewomen. St, 
1931, p. 2906, § 115 et seq.—Childress 
v. Peterson, 109 P.2d 983. 

Where city council appropriated suf- 
ficient funds for police salaries to pay 
salaries of policewomen as well as sal- 
aries of other members of police de- 
partment, and took no other action 
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ho’ 


men were not removed from thei 
civil service positions, notwithstand-— 
ing city council’s intention to econo- 
mize by dispensing with their serv-. 


Li he Mah 
hays 


\ , Pin teks Ra ee eRe 
to dismiss policewomen, the policewo-— 


ices. St.1931, pp. 2888, 2906, §§ 71, 

115 et seq.—Childress vy. Peterson, 109 — 

P.2d 983. OT 
Fla, Where director of public safe- — 


ty of city of. Miami determines that a 
city employee, such as members of po- 
lice departinent, shall be removed or 
suspended, director’s aetion is final, 
subject to review by courts to deter- 
mine whether jurisdictional facts ex- 
ist as a predicate for suspension or 
removal, and such jurisdictional facts 
should be raised in accused employee’s 
answer to written statement of reasons 
for suspension or removal.—Reynolds vy. 
Brigham, 197 So. 840. 

Fla, In conducting investigation of 
charges against members of police de- 
partment to determine whether charg- 
es warranted removal, suspension or 
reduction in grade of accused members 
as provided by city charter, director 
of public safety of city of Miami could 
deny accused. members benefit of coun- 
sel, where it was not charged that 
director failed to follow course out- 
lined in city charter in making investi- 
gation, which wag for fact finding pur- 
poses only.—Reynolds y. Brigham, 197 
So. 840. 

Ga.App. Where policeman was sus- 
pended on March 26, 1937, by chief of 
police of city of Atlanta for accepting 
a bribe, but charges were not filed with 
police committee until June 1937, po- 
liceman was informed that no action 
would be taken on the charges until 
disposition of pending indictment 
charging same offense, and day after 
charges were filed with committee po- 
liceman resigned, the entire period of | 


suspension was legally authorized, not- 


withstanding policeman was not given 
immediate trial before the committee, 
especially where he made no demand 
for such trialNix y. City of Atlanta, 
12 8.H.2d 167, 63 Ga.App. 835. 


Ga.App. Failure of chief of police of 
city of Atlanta upon suspending mem- 
ber of police force and _ preferring 
charges against him to file the charges 
immediately with the police committee 
so as to secure an early hearing before 
the committee did not render the sus-— 
pension illegal pending a hearing be- 
fore the committee.—Nix y. City of At- 
lanta, 12 S.H.2d 167, 63 Ga.App. 835. 

‘N.Y.Sup. The provision in the Sec- 
ond Class Cities Law authorizing the 
commissioner of public safety to adopt 
reasonable rules not inconsistent with 
law, in so far as it provides for adop- | 
tion of rules regulating discipline, re- 
quires that the rules adopted have some 
reasonable application to delinquency 
and the punishment thereof, by means 
of the service of charges, and trial, as 
provided Ly law. Second Class Cities 


Law, § 133.—Sullivan v. Whitney, 25 
N.Y.S8S.2d 762. ; i 
§ 1357 
“N.J.Sup. In a city governed by com- 


mission, the only person who could try 
a policeman of the city on a charge of 
wilful disobedience of orders was a 
person to whom such judicial power 
had been delegated by the commission. 
N.J.S.A. 40:72-4, 40:72-5, 40:72-6.— 
Durkin y. Hllenstein, 21 A.2d 346, 127 
IN: 55. = 4 
_Pa.Com.Pl. Council of third ¢lass 
city has the right to hear complaints 
and dismiss police officer, although 
mayor may have reported to council 
his investigation and opinion that 
charges were unfounded.—Tutak y. City 
of Nanticoke, 35 Luz.L.Reg.Rep. 78. 


§ 1361 

N.J.Sup. In proceeding before the 
Civil Service Commission to: dismiss 
member of police department for con- 
duct unbecoming an officer, prior disci- 
plinary record of member was relevant 
to penalty imposed by municipality but 
could not be admitted as tending to 
oTOVE ‘Sete of charges.—Millburn Tp., 
Issex ERE peat Sa ne 
sion 0 ew Jersey, é 24, 12 
NJ... 521. ¢ 18 

Pa. Where charges were filed against 


admissible, 
et seq. qoslessinger Vv. ey 16 A.2d 


, A.2d 824, 125 


moval, 


aring hefore trial court of the Bu- 
reau of Police, hearsay evidence was 
53 P.S. §§ 8458-8460, 9361 


710, 340 Pa 


§ 1362 
Ga.App. Evidence authorized police 
committee of city to find that police 
officer had been “under influence of in- 
toxicating liquor’, within meaning of 
committee rule providing for dismissal, 
notwithstanding that officer’s evidence 
was that he was sane, knew the dif- 
ference between right and wrong, and 
had the ability of normal locomotion.— 
Holloman v. Bolen, 13 S.H.2d 881, 64 


 Ga.App. 536. 


N.J.Sup. In proceeding to remove 
member of police department for. con- 
duct unbecoming an officer, evidence 
did not sustain charges of misconduct. 
—Millburn Tp., Essex County, v. Civil 
Service Commission of New Jersey, 16 
Nedidie 25:22: 


§ 1364 

Fla. Where director of public safety 
of city of Miami determines that a 
city employee, such as members of 
police department, shall be removed or 
suspended, director’s action is final, 
subject to. review by courts to deter- 
mine whether jurisdictional facts exist 
as a predicate for suspension or re- 
and such jurisdictional facts 
should be raised in accused employee’s 


answer to written statement of reasons 
_ for suspension or removal.—Reynolds 
_y. Brigham, 197 So. 840. 


N.H. An order of suspension of 
member of police force is a valid ex- 
ercise of administrative power in the 
nature of an administrative judgment, 
and as such is immune from “collateral 
attack’.—Goodwin v. City of Nashua, 
18 A.2d 825. 


§ 1366 — 

Ariz. Establishment of all the charges 
of incompetence and unbecoming con- 
duct was not essential to justify order 
of Civil Service Board of City of 
Phenix sustaining discharge of patrol- 
man.—Keith v. Civil Service Board of 
City of Phoenix, 111 P.2d 57. 

No appeal to the courts lies from 
order of Civil Service Board of City 
of Phoenix sustaining discharge of pa- 
trolman.—Keith v. Civil Service Board 
of City of Phoenix, 111 P.2d 57. 

The Civil Service Board of City of 
Phenix need not find discharged pa- 
trolman guilty of one of the charges 
against him as though he were being 
prosecuted for a criminal offense before 
sustaining order of discharge.—Keith 
v. Civil Service Board of City of 
Phenix, 2411. (P.2a 57; 

In determining whether Civil Service 
Board of City of Phenix acted within 
its jurisdiction in sustaining or revers- 
ing discharge of patrolman, the rules 
of the civil service ordinance, and not 
those prescribed for a criminal prose- 
cution, control.—Keith vy. Civil Service 
Board of City of Phoenix, 111 P.2d 57. 

Where the evidence would have jus- 
tified a finding by Civil Service Board 
of City of Phenix that patrolman was 
guilty of all nine charges against him, 
it was not necessary to say in board’s 
decision more than that patrolman’s 
dismissal was sustained.—Keith  v. 
Civil Service Board of City of Phcenix, 
111 P.2d 57. 


If Civil Service Board of City of 
Phenix believed the evidence sup- 
ported only one or more of the charges 
against patrolman, order sustaining 
the order of dismissal was proper be- 
cause the hearing was an original one 
‘and the investigation was full and 
complete.—Keith v. Civil Service Board 
of City of Phenix, 111 P.2d 57. 

Any want of particularity in order 
dismissing patrolman of city of Phoenix 
was cured by the filing of full specifi- 
eations before Civil Service Board at 
patrolman’s request.—Keith v, Civil 
Service Board of City of Phoenix, 111 
P.2d- 57, 

Where rules provided that Civil 
Service Board of City of Phonix was 
not bound by teehnical rules of evi- 
dence and that informality in taking 
testimony should not invalidate board’s 
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men, "eivil’ service iinployees, on 


decisions, reception of written state-_ 
ments did not deprive board of juris- 
diction of appeal by discharged patrol- 
man, particularly where persons mak- 
ing them also testified and two of 
them were cross-examined, and there 
was other evidence which would have 
sustained order affirming patrolman’s 
discharge,—Keith yv. Civil Service Board 
of City of Pheonix, 111 P.2d 57. 

Fla. Where director of public safe- 
ty of city of Miami determines that a 
city employee, such as members of 
police department, shall be removed 
or suspended, director’s action is final, 
subject to review by courts to deter- 
mine whether jurisdictional facts exist 
as a predicate for suspension or re- 
moval, and such jurisdictional facts 
should be raised in accused employee’s 
answer to written statement of reasons 
for suspension or removal.—Reynolds 
vy. Brigham, 197 So. 840. 

Ind. The statute relating to proce- 
dure for appeal from order of dismiss- 
al of police officer indicates a clear 
legislative intent that such proceed- 
ings should be treated in -a summary 
manner, and was intended to require 
persons aggrieved by judgments en- 
tered in removal proceedings to pre- 
sent all their objections thereto in- 
cluding objections as to matters of 
form, by_petition for a rehearing with- 
in 10 days after judgment. Burns’ 
Ann.St, stipe: § 48-6105.—Michigan City 
y. Williamson, 28 N.H.2d 961. 

Under the statute prescribing the 
procedure for appeal from dismissal of 
police officers, there is no authority for 
a motion to modify a judgment after 
petition for rehearing is denied, and 
such motion cannot be resorted to 
postpone finality of a judgment for 
purposes of appeal, since a “motion 


‘to modify judgment” is a creature of 


common law designed to afford trial 
court a timely opportunity to cor- 
rect errors in form of judgment, and 
thereby obviate unnecessary appeals, 
and was not intended to afford an un- 
successful litigant an option to obtain 
an automatic extensidn of time to 
take his appeal. Burns’ Ann.St.Supp. § 
48-6105.—Michigan City v. Williamson, 
28 N.H.2d 961. 

Where circuit court on appeal from 
dismissal of police officer entered judg- 
ment to the effect that dismissal was 
illegal, city’s petition for rehearing 
was denied, and city thereafter filed a 
motion to modify judgment, which 
was denied, an appeal taken more than 
90 days after motion for rehearing 
was denied came too late, notwith- 
standing that it was filed within 90 
days from overruling of the motion 
to modify, since motion to modify was 
unauthorized in a proceeding to re- 
view dismissal of police officer. Burns’ 
Ann.St.Supp. 48-6105; Rules of the 
Sesee Court of Indiana 1940, rules 

2-2. eran an City _v. Williamson, 
8 N.F.2d 961 

N.Y.Sup. City manager of Niagara 
Falls, had power after hearing to re- 
move police officer and such decision 
to remove could not be disturbed by 
court when supported by a preponder- 
ance of the evidence disclosing that ap- 
pointment was procured by police of- 
ficer’s false statement denying prior 
commitment for crime. Charter of City 
of Niagara Falls, § 137.—Eberhart v. 
Robbins, 25 N.Y.S.24 336, 


N.Y¥.Sup. Under provision of Civil 
Practice Act that proceeding to review 
or to compel performance of duty must 
be filed within four months after de- 
termination becomes final or after re- 
fusal to perform duty, or, with court’s 
permission, within two years if peti- 
tioner was a minor or insane or “im- 
prisoned on a criminal charge or under 
sentence for a term less than life’, 
quoted phrases are disjunctive and not 
conjunctive, and hence four months’ 
limitation was inapplicable where po- 
lice lieutenant was illegally sentenced, 
wrongfully discharged, and, although 
not actually imprisoned, lost all civil 


rights. Civil Practice Act, § 1286; Loc. 
Laws 1932, p. 107, § 448; Penal Law, 
§ 510. —Learman vy. Roche, 29 N.Y.S.2d 


398, 176 Mise. 980. 
Ohio. Under statute providing pro- 
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§ 1378. 
cedure governing actions of appointing 
authority and enumerating rights of © 
discharged officer in regard thereto, Oe 
member of police or fire departments — . 
removed from his position has right of 
appeal from order of municipal Civil 
Service Commission to court of com- ~ 
mon pleas. Gen.Code, § 486-17a.— 
Kearns vy. Sherrill, 30 N.E.2d 805, 137 
Ohio St. 468, affirming 27 N.E.2d “407, 

63 Ohio App. 533, 

The jurisdiction conferred ‘on court ‘ 
of common pleas by statute authoriz- 
ing discharged member of police or 
fire departments to appeal from deci-- 
sion of municipal Civil Service Commis- — 
sion to court of common pleas to de-— 
termine sufficiency of cause of fem j 
is special and limited. Gen.Code, § 
486-17a.—Kearns v. Sherrill, 30 N.Be 
2d 805, 137 Ohio St. 468, affirming 2% 
N.H.2d 407, 63 Ohio App. Dee: ¢ 

Where facts constituting rede 
of cause of removal” of patrolman were. 
established by evidence and found by 
court of common pleas, to which pa- 
trolman appealed from order of munic- 
ipal Civil Service Commission sustain- 
ing city manager’s removal of patrol- — 
man, court of common pleas could not — 
arbitrarily reinstate patrolman to his — 
position and restore his emoluments of 
office from date of discharge on ground 
that punishment prescribed was too se- 
vere, and could not modify punish- 
ment. Gen.Code, § 486-17a.—Kearns v. _ 
Sherrill, 30 N.E.2d 805, 137 Ohio St. ~— 
468, affirming 27 N.B.2d 407, 63 Ohi 
App. 

Okl. Upon appeal from an eines! 
the Police Civil Service Commission of 
City of Enid whose charter provides 
“Such case shall _be heard and tried — 
de novo in the District Court’, Dis- — 
trict Court takes appellate jurisdic- 
tion only, and such, jurisdiction is 
confined to jurisdiction which the Com- 
mission had, to an inquiry de novo a 
to matter upon which Commission was 
called upon to act, and appellant is — 
not entitled to jury trial.—In re bao.) i 
Pl PP Pads Leb. 


Pa. Where an appeal is taken froud Pe 
decision of trial court of Bureau of 
Police recommending dismissal of pa- — 
trolmen to Civil Service Commission, it 
is duty of commission to make an in- 
dependent examination of record of | 
proceedings before the trial court to ~ 
determine whether the decision of the — 
trial court is sustained by substantial | 
testimony and whether the proceedings 
were held according to law. 53 P.S. §§ 
8458, 8459, 9383, 10801.—Slessinger v. 
Fairley, 16 A.2d 710, 340 Pa. 273. 

If decision of trial court of Bureau 
of Police recommending dismissal of 
patrolmen is sustained by testimony 
and was made according to law, the 
decision is binding on the Civil Serv- 
ice Commission on appeal. 53 P.S. §§ 
8458, 8459, 9383, 10801.—Slessinger vy. 


Fairley, 16 A.2d 710, 340 Pa. 273, 
§ 1368 
N.J.Sup. Where suspended city po- 


liceman was notified by order of sus- 
pension that he would be given an op- 
portunity within 30 days to be heard 
before director of publie safety in his. 
own defense and a notice of hearing 
before assistant supervisor, department 
of public safety, was held invalid, up- a 
on the expiration of 30 days without 
being given an opportunity to be heard 
before the person designated by com- 
mission to exercise the powers and du- i 
ties of the director of public safety, . 
the policeman was entitled to have the 
suspension and notice of hearing set 
aside in certiorari proceeding. N.J.S.A. 
40:72-4, 40:72-5, 40:72-6.—Durkin vy. 
Ellenstein, 21 A.2d 346, 127 N.J.L. 55. 
§ 1378 
Ky. In suit against mayor and city 
council by former police officer for re- 
instatement to police force, issue 
whether reduction of police foree at 
time when plaintiff was removed was 
in good faith, was raised, where at 
time of plaintiff's removal police force 
was reduced by four, and though 
there were some interim appointments, 
were on- emergency occasions. 
Callis v. Brown, 142 
S.W. 2d 675 , 283 Ky. T59. 


Municipal Civil 
Municipal Civil Service Commission of 
the City of Buffalo was without power 
to suspend the operation of a rule 
barring the reinstatement of a police 
patrolman and court was without pow- 
er to order the Commission to do so. 
Civil Service Law, § 6, subd. 1.—Jor- 
dan v. Wiener, 21: N.Y.S.2d 320, 259 
App.Div. 1068. 


§ 1380 
Conn. In action for alleged improper 
dismissal from police force, defense 
that because of resignation which was 
to take effect at any time plaintiff was 
found guilty of violation of depart- 
mental rules, plaintiff was not entitled 
to three days’ notice of hearing as 
provided by charter, was properly, re- 
ected where resignation was not ac- 
eepted but plaintiff was dismissed for 
conduct unbecoming an officer.—Temple 
v. City of New Britain, 15 A.2d 318, 

127 Conn. 170. 
§ 1381 


‘Nev. Under. charter of city of Reno, 
authorizing chief of police to suspend 
police officer for ‘‘cause,’ order of 
chief of police and city council purport- 
ing to discharge all police officers, as 
a matter of convenience in getting the 
Civil Service Act into operation, was 
) void:) ‘St.1939, ¢) 95; St.1937, c.. 204, 
_p. 427, § 2.—State ex rel. Whalen v. 
; ' Welliver, 104 P.2d 188, rehearing de- 
nied 104 P.2d 1016. 
§ 1384 
Mass. The statutory requirement of 
a written order abolishing an office in 
police department by the board or 
PA officer holding the hearing necessarily 
implies that the hearing is to be held 
before a board or officer with power 
to abolish the office, which in the case 
of the police department of the city of 


s Newton is the board of aldermen. G. 
‘i L.(Ter.Ed.) ¢. 31, § 42A—Cullen v. 
S payer of City of Newton, 32 N.H.2d 
iy 201. 

The statute relating to abolition of 


an office in police department, classified 
under civil service rules, must be con- 
strued if reasonably possible so as to 
effectuate its beneficent aim of affording 
fi genuine protection to a police officer 
( by preventing abolition of his office 
~without notice and hearing. G.L.(Ter. 
Wd.) ¢e. 31, § 42A.—Cullen v. Mayor of 
City of Newton, 32 N.H.2d 201. 


Under statute providing that office 
of policeman classified under . civil 
service rules shall not be abolished 
except after full hearing and on writ- 
ten order signed by board or officer 
helding the hearing, stating fully and 
specifically the causes therefor, and 
ip providing that the hearing shall be 
before officer or board having power of 
appointment and removal, the words 
describing the board or officer who 
shall conduct the hearing are construa- 
ble as applying to such a board or of- 
ficer when acting upon a matter which 
is fairly included within the power 
of appointment or removal of a police 
officer but such words cannot be ex- 
tended to grant to such a board or 
officer power to hear and determine a 
matter which is by law conferred on 
another body. G.L.(Ter.Ed.) c. 31, § 
42A.—Cullen v. Mayor of City of New- 
ton, 32 N.E.2d 201. 


Mich, Under Detroit charter provi- 
sion that police merit board amend- 
ment shall not be interpreted in any 
manner to limit power of commissioner 
of police to promote officers above the 
grade of inspector or to assign or 
transfer all officers and other employees 
to duty in which no change in rank or 
compensation is involved, police com- 
missioner was authorized in interest of 
economy and efficiency, without a hear- 
ing, to abolish ranks of chief and dis- 
trict inspector in uniform division and 
district detective inspector and reduce 
incumbents to ranks of inspector and 
detective inspector, respectively.—Clark 
vy. Haman, 299 N.W. 815, 299 Mich. 78. 

The Detroit charter provision, that 
the police merit board amendment 
should not be interpreted in any man- 
ner to limit the power of commissioner 


have the force and effect of law, the 
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of police to promote officers above the 
grade of -inspector or to assign or 
transfer all officers and other employees 
to duty in which no change in rank or 
compensation is involved, does not in- 
terfere with the power of the police 
commissioner to create and abolish 
ranks and offices in the interest of 
economy and efficiency without a hear- 
ing—Clark v. Eaman, 299 N.W. 815, 
299 Mich. 78. ips : 

Pa. Under statutes authorizing city 
council to fix by ordinance number, 
rank, and compensation of members of 
city police force, and authorizing coun- 
cil to designate from the foree the 
chief and other officers, establishing or 
maintaining the position of chief of 
police, is not “mandatory”, and council 
may enact an ordinance doing away 
entirely with position of chief of 
police, and the statutory provision that 
appointment should be for and during 
good behayior does not limit the pow- 
er of the council to abolish the office 
when deemed no longer necessary or 
desirable. 53 P.S. §§ 12198—2001, 
12198—2002, 12198—4407.,—Carey _v. 
cay of Altoona, 16 A.2d 1, 339 Pa. 


Pa. Under Third Class City Act, city 

ean reduce, as a measure of economy, 
the number of policemen and can assign 
policeman to duties of sanitary officer, 
but cannot appoint to police force a 
person who has never qualified “under 
civil service rules for a _ policeman’s 
position. 53 PS. §§ 12198—2001, 
12198—2307, 12198—4401, 12198—4402, 
12198—4404,  12198—4408.—Mack _v. 
Hoover, 20 A.2d 757, 342 Pa. 291. 


§ 1385 

Ala. The pro rata amount of liquor 
money to which fireman of the city 
of Mobile was entitled under the Rog- 
ers Act was required to be paid to him 
in addition to his salary for personal 
services under the civil service act. 
Gen.Acts 1931, p. 538; Gen.Acts 1936- 
387, Sp.Sess., p. 244; Loe.Acts 1939, p. 
298.—Bates v. State ex rel. Conniff, 200 
So. 779, 240 Ala. 609. 

Cal.App. In action jto compel rein- 
statement of plaintiffs as policewomen 
of San Diego and to recover salaries 
from date of commencing action, evi- 
dence as to balance in fund budgeted 
for police salaries after payment of sal- 
aries for first seven months of fiscal 
year established that after payment of 
salaries for remainder of year, on basis 
of same average monthly salaries as 
during first seven months thereof, there 
would remain in fund more than 
sufficient to pay salaries of police- 
women for the period from commence- 
ment of action to date of judgment.— 
Childress v. Peterson, 109 P.2d 983. 

N:Y.Sup. The Commissioner of Pub- 
lie Safety of the City of Yonkers was 
not empowered to legislate on question 
of depriving police officer of pay, or 
his suspension, or removal, but could 
act only within scope of powers con- 
ferred by law. Second Class. Cities 
Law, §§ 133, 137.—Sullivan v. Whit- 
ney, 25 N.Y.S.2d 762. 

Police officer of second class city who 
did not admit guilt of charges pre- 
ferred against him was presumptively 
innocent and no implication of his 
guilt could be indulged as justification 
for withholding of his salary. Second 
Class Cities Law, § 133.—Sullivan y., 
Whitney, 25 N.Y.S.2d 762. 

Where a police officer denied guilt 
of charges preferred against him but 
was adjudged incompetent before ever 
being brought to trial, the officer was 
entitled to salary accruing from time 
of his suspension until his connection 
with the police force was _ severed. 
Second Class Cities Law, § 133.—Sul- 
livan v. Whitney, 25, N.Y.S.2d. 762. 

Office held by police officer was va- 
eated by order of the Supreme Court 
declaring him to be incompetent, but 
until that date officer was entitled to 


the salary incident to the office. Public 
Officers Law, § 30, subd. 6; Mental 
Hygiene Law, § 70 et .seq.—Sullivan 
v. Whitney, 25 N.Y.S.2d 762. 


N.¥.Sup. Where police officer short- 
ly after his suspension was adjudged 
insane and continued thereafter an in- 


competent, proceeding by him through 
his committee to recover payment of — 
salary and pension was not barred by 
‘laches’, since ‘aches’ may not. be 
imputed to one of unsound mind.— 
Sullivan vy. Whitney, 25 N.Y.S.2d 762. 

The provision of the Second Class 
Cities Law relating to actions against 
cities for damages or injuries was not 
applicable to proceeding by inecompe- 
tent through his committee to procure 


payment of salary and pension as po- 


lice officer. _Second: Class Cities Law, § 
Bee ealten v. Whitney, 25 N.Y.8.2d 
762. 

§ 1386 Ar 

Ga.App. In absence of any law or 
ordinance providing for payment of sal- 
ary of policeman suspended for a vio- 
lation of the rules of. the police com- 
mittee for the government of the po- 
lice department of the city of Atlanta, 
suspended policeman who did not. per- 
form duties of a police officer during 
period of suspension was not entitled 
to salary during his suspension.—Nix 
v. City of Atlanta, 12 S.H.2d 167, 63 
Ga.App. 835. 

N.Y.Sup. Police officer was a “local 
public officer’? and as such entitled to 
salary incident to his office as long as 
he held the office, though city had no 
benefit from his services, unless he — 
was lawfully deprived of right to sal- 
ary by suspension order of the Com- 
missioner of Public Safety. Public Of-. 
ficers Law, §§ 2, 3.—Sullivan v. Whit- | 
ney, 25 N.Y.S.2d-762. + ‘ 

The provision in the Second Class 
Cities Law authorizing the commis- 
sioner of publie safety to adopt reason- 
able rules not inconsistent with law 
does not authorize adoption of a rule 
permitting suspension without pay of 
a police officer whenever the commis- 
sioner of public safety deems such ac- 
tion necessary, unless the regulation 
is construed as requiring that suspen- 
sion shall be pending disposition of 
charges and that pay shall be restored 
if the officer is not convicted after a 
trial. Second Class Cities Law, § 133. 
—Sullivan v. Whitney, 25 N.Y.S.2d 762. 


§ 1387 
Pa.Com.Pl. Where it has been’ the 
established custom of a borough coun- 
ceil, at its organization meeting in Jan- 
uary, to name police officers, but, at 
meeting in question the vote being 
evenly divided, the tie was broken by 
deciding vote of burgess whereby a new 
set of officers was named to the knowl- 
edge of all parties interested and no- 
tice of which action was served on wife 
of the plaintiff at their home, and 
plaintiff, a regularly employed member 
of the old set of officers, sues“the bor- 
ough for wages to date, he acknowl- 
edges receipt of written notice of: ter- 
mination of his duty. Held, that, under 
all the circumstances, plaintiff should 
have known the facts of the organiza- 
tion meeting, naming a new’ set of of- 
ficers, and, therefore, cannot recover 
against the defendant borough.—Jones 
v. Taylor Borough, 41 Lack.Jur. 114. 

Pa.Com.Pl. Where one appointed 
special policeman of borough, and con- 
tinued as ‘police officer” by resolution 
of council, was dismissed as of certain 
date, and did not thereafter perform 
any duties as policeman, but attended 
court on two days as prosecutor and 
witness in cases involving the borough, 
receiving witness fees and mileage, he 
is not entitled to any further compen- 
sation as police officer. Subsequent 
services not rendered as police officer, 
but as prosecutor and witness for Com- 


monwealth.—Hinkle v. Borough ot. 
Kingston, 34 Luz.L.Reg-Rep. 152. 

§ 1395 
Ala.App. .Under the act providing 


that in cities such as Mobile, one-half 
of the money received from the Ala- 
bama Alcoholic Beverage Control 
Board should be paid to the policemen 
and firemen of the city in addition to 
the salary customarily paid, where 
salary of former employee was fixed at 
$100 per month by the board of com- 
missioners of the city without any 
reference to any moneys that might be 
derived as a result of the operation 
of the Beverage Control Act, em- 


> 


uy 
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_ A former employee of the city of 
Mobile, who received and accepted his 
salary without protest, did not “waive” 
his claim to share of monies derived 
- as result of operation of the Alabama 
- Beverage Control Act which under the 
‘act was not intended to be a part of 
the employee’s salary but was to be 
given to him in addition thereto. Gen. 
Acts 1911, p. 330: Gen.Acts 1936-37, 


_ Ex.Sess., p. 244.—Baumhauer v. State 


ex rel. Smith, 198 So. 275, conforming 
_. to answer 198 So. 272, certiorari de- 
nied 198 So. 277. 


§ 1407 

Mieh. Where commissioner of police 
in the interest of economy and efficien- 
ey abolished ranks of chief and district 
inspector in uniform division and dis- 
trict detective inspector and reduced in- 
eumbents to ranks of inspector and de- 
_tective inspector, respectively, and im- 
mediately thereafter incumbents  re- 
quested to be placed on retired list 
and were placed on retired list seven 
weeks after orders abolishing their for- 
mer ranks and reducing them to the 
next lower ranks had become effective, 
incumbents were serving in lower ranks 
to which commissioner had reduced 
them at time of their retirement, and 
each was entitled to pension at one-half 
rate of pay of such lower rank.—Clark 
v. Eaman, 299 N.W. 815, 299 Mich. 78. 

Where police commissioner signed an 
order abolishing rank of assistant dep- 
uty chief of detectives but did not 
transfer or reduce incumbent to any 
other rank prior to date of his retire- 
ment but thereafter signed another or- 
der which declared the incumbent enti- 
tled to pension as detective inspector 
only, subsequent order was ineffectual, 
and the incumbent on, retiring was en- 
titled to pension at one-half the rate of 
pay of rank of assistant deputy chief 
of detectives.—Clark v. Haman, 299 N. 
W. 815, 299 Mich. 78. 


Mo. The statute providing a police 
retirement pension system in cities of 
500,000 population and authorizing 
award of accidental death benefits up- 
on proof that death was natural and 
proximate result of an accident oc- 
curring at some definite time and place 
“while member was in actual perform- 
ance of duty does not provide insur- 
ance for a policeman merely because 
he is a policeman and statute grants a 
pension only in the-event his death is 
due to the performance of some duty 
as a policeman. Mo.St.Ann. § 8911(9), 
p. 6266.—State ex rel. Moore vy. Glass- 
co, 149 S.W.2d 848. ; 

Where member of St. Louis police 
force had been detailed for extra duty 
as a watchman in a store, and at ex- 
piration of period of assignment 
walked to nearest street call box and 
reported off duty to his district sta- 
tion, and then walked across street to 
board a street car to return home but 
slipped on icy pavement and received 
injuries from which he later died, his 
widow was not entitled to an allow- 
ance of accidental death benefits under 
statute authorizing such award on 
proof that death was the natural and 
proximate result of an accident oc- 
curring at some definite time and place 
while the member was in actual per- 
formance of duty. Mo.St.Ann. § 8911 
(9), p. 6266.—State ex rel. Moore v. 
Glassco, 149 S.W.2d 848. 


Mont. Under statute providing that 
once fact of disability is found police- 
man is in same situation as though he 
had reached age of transfer, and un- 
der amendment providing that when 
policeman has reached age of 65, he 
shall become a member of police re- 
serves, once the finding of disability is 
made by correct tribunal, the city has 
no discretion and policeman’s name 
must be placed on the reserve list, 
Rey.Codes 1935, § 5108.2, as amended 
by Laws 1937, c. 78, § 1, and § 5108.4. 
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Under statute providing that when- 


ever policeman’s injuries are such as 


in opinion of board of police commis- 
sioners ‘or’ city council shall impair 
his ability to act as police officer, he 
shall be transferred to reserve list, the 
bvoard of police commissioners in cities 
having a police commission is the fact- 
finding body, and once its finding is 
made it is binding on city council, 
since word “or” was used in the dis- 
junctive, and statute indicated inten- 
tion that in cities where there were no 
police commissions, function of deter- 
mining fact of disability rested in city 
council. Rey.Codes 1935, § 5108.2, as 
amended by Laws 1937, ce. 78, § 1, and 
§ 5108.4.—State ex rel. Goings v. City 
of Great Falls, 112 P.2d 1071. 
N.Y.App.Div. Under statute provid- 
ing that when members of local pen- 
sion system join state employees’ re- 
tirement system, administrative head’ 
of local pension fund shall certify pro- 
portion of such fund representing ac- 
cumulated contributions of such mem- 
bers, moneys in city of Geneva Police 
Pension Fund, derived from deductions 
from salaries of members of city po- 
lice force, rewards paid to such force 
or members thereof, proceeds of ben- 
efit entertainments given thereby, and 
interest received by city on such items, 
should be certified by city treasurer 
and board of trustees of such fund to 
state comptroller as “accumulated con- 
tributions” of members of such police 
force. Laws 1911, ¢. 391; Civil Serv- 
ice Law, § 50, subd. 12; §§ 75, 76.— 
McNerney v. City of Geneva, 27 N.Y. 
S$.2d 839, 261 App.Div. 754. 
N.Y.App.Div. The determination of 
municipal police pension board denying 
pension application of widow of former 
police inspector would be annulled and 
the matter remitted to board with .in- 
structions to make findings of.fact in. 
Support of whatever determination the 
board may reach on the evidence with 
leave to any party appearing to intro- 
duce further evidence.—Gilligan y. Hol- 
ling, 28 N.Y.S.2d 145, 262 -App.Div. 


N.Y.Sup. Where respondent filed no 
answer to petition in proceedings under 
Civil Practice Act to review an order 
by respondent denying petitioner a pen- 
sion as widow of a deceased policeman, 
allegations of petition were deemed un- 
controverted. Civil Practice Act, § 1283 
et seq.—Durkin v. Woods, 29 N.Y.S.2d 
738, 176 Misc. 1037. 

The power given by Municipal Code 
of City of Rochester to the Commission- 
er of Public Safety of the City to grant 
a pension to the widow of a deceased 
policeman is a ‘discretionary power’, 
and an alleged widow of a deceased po- 
liceman with a service record exceeding 
20 years had no absolute right to pen- 
sion.—Durkin vy. Woods, 29 N.Y.S.2d 
TiS AO. VES Cee) Loic, 

Where respondent filed no answer to 
petition in proceedings to review an 
order by respondent, as Commissioner 
of Public Safety of City of Rochester, 
denying petitioner a pension as widow 
of a deceased policeman, Supreme Court 
was required to look to petition, includ- 
ing matters made a part thereof by ref- 
erence, to ascertain whether circum- 
stances were disclosed which left a 
possible scope for reasonable exercise 
of discretion in the matter, and state- 
ments of fact, in respondent’s intro- 
ductory statement in his brief, of mat- 
ters ascertained by respondent in his 
investigation of case could not be con- 
sidered, where statements were made 
off record and not supported by a pro- 
duction of documents therein referred 
to, Civil Practice Act, § 1283 et seq. 
—Durkin v. Woods, 29 N.Y.S.2d 738, 
176 Mise, 1037. 


Where petitioner made a claim to re- 
spondent, as Commissioner of Public 
Safety of City of Rochester, for a pen- 
sion as widow. of a deceased policeman, 
and claim was supported by petitioner’s 
evidence as to circumstances alleged by 
petitioner to constitute a common-law 
marriage between petitioner and. de- 
ceased, respondent, in passing upon 
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elaim, was bound to consider evidence 
offered by petitioner in support thereof. 
—Durkin v. Woods, 29 N.Y.S.2d 738, 
176 Mise. 1087. haptics RAI § 

In proceedings under Civil Practice 
Act to review an order made by re- 
spondent, as Commissioner of Public 
Safety of City of Rochester, denying 
petitioner a pension as widow of a de- 
ceased policeman by virtue of an _al- 
leged common-law marriage, evidence 
authorized dismissal 


we 


cision was not a clear abuse of dis- 
cretion. nor arbitrary or capricious. 
Civil Practice Act, § 1283 
Durkin v. Woods, 29 N.Y.S.2d 738, 176 
Mise. 1037. ; 

_N.Y.Sup. That policeman may have 
violated police department rule in pro- 
ceeding from one assigned post to an- 


of petition on 
-ground that respondent’s order or de- 


et esede 


other in performance of his duty on 


running board of private automobile, 
instead of by regular transit facilities, 


when he suftered fatal injuries, did not _ 


deprive his widow of right to pension 
under statute in effect at time of his 
death. Administrative Code, § B18— 
SAR kp v. Valentine, 


by ordinances pursuant to statute, had 
no power to provide in subsequent or- 
dinance establishing general city em- 
ployees’ retirement system that police-— 
men and firemen entering service aft- 
er specified date should be 
in such system and receive no portion 
of police relief and firemen’s pension . 
funds. Gen.Code, §§ 4600, 4609, 4616, 
4625.—City of Cincinnati v. Gamble, 
34 N.H.2d 226, 138 Ohio St. 220, re- 
yereie 28 N.H.2d 676, 64 Ohio App. 


Fla. The rights of city of Tampa™ 
and policemen as respects pensions are 
fixed by statutes. Acts 1925, Ex.Sess., 
@.) 1L7T61 4, §§4,. 5.5 - SptActs. 1933s vet 
16721, §§ 2, 6, 7;, Acts 1935, ec. 17164, 
§§ 1, 7, 20, 21.—State ex rel. Creel v. 
Booker, 1 So.2d 167. ‘iy 


N.Y.Sup. Dismissal of police officer 
from police department of the city of 
Yonkers would not have imposed liabil- 
ity on city for payment of a pension if 
the officer were found to be disqualified 
physigally or mentally, since right to 
pensi would still depend on whether 
dismissal was caused by culpable neg- 
ligence or misconduct. Loc.Laws 1931, 
No. 1, p. 196, § 3.—Sullivan v. Whitney, 
25 N.Y.S.2d 762: 


_ Police officer whose position in po- 
lice department of the city of Yonkers 
was vacated by an adjudication “of his 
insanity was not entitled to pension 
under local law. Local Laws 19231, No. 
96, § 3; Public Officers Law, § 

6.—Sullivan v. Whitney, 25 
N.Y.S.2d ° 762. 


§ 1409 | 
Pa.Com.Pl. Under section 4301 of 
The Third Class City Law of June 23, 
1937 "PL: 932, 538° PS. S21 sa43 ne 
the police pension fund of such a city 
must be placed under the direction of 
council or of such city officers as may 
be designated by council: an ordinance 
ereating an association for the manage- 
ment of such a fund, embracing persons 
who are not city officers, is invalid.— 
teria v. City of Beaver Falls, 38 D. 
CAC 47. 


§ 1408 a 


§ 1411 
Cal.App. Under San Francisco char- 
ter provisions relating to police pen- 


sions, where police officer dies as re- 
sult of pre-existing disease of heart 
and it is established that disease has 
been aggravated and death accelerated 
by exertion in performing duties of of- 
fice, widow is entitled to pension.— 
Naughton vy, Retirement Board of San 
Francisco, 110 P.2d 714. 

In proceeding by police officer’s wid- 
ow for pension, negative finding of re- 
tirement board denying pension that 
heart failure was precipitated by some 
strain other than that occasioned by 
walking beat must be based on some- 
thing more than mere _ conjecture.— 
Naughton v. Retirement Board of San 
Francisco, 110 P.2d 714. 


29 N.Y.S.2d | 


Ohio. A city, establishing firemen’s » 
pension fund and police relief fund — 


included ; 


‘ of 
a 


1 Conn. 359. 


P 246; p 
Heise v. City of Hartford, 17 
127 Conn,, 359. 


tute a valid designation 


i 


Pre 1a11 


Conn. One who had married a for- 
mer member of police department aft- 
er his retirement from department was 
not his ‘widow’? within the meaning of 
provision of city charter of Hartford 
which provided for a police benefit 
fund, and rights, if any, of such sur- 
viving spouse to benefits of the fund 
must be predicated upon her designa- 
tion by deceased husband as beneficia- 
ry thereunder, as provided for in sub- 
sequent amendments to city charter. 
15 Sp.Laws 1909, pp. 806, 808; 21 Sp. 
Laws 1931, p. 439; 22 Sp.Laws 1935, 
p. 246; 23 Sp.Laws 1939, p. 143.—Heise 
v. City of Hartford, 17 A.2d 8, 127 


The recital in will of a retired police 
officer that inasmuch as his surviving 


spouse would receive $1,000 from po- 


lice mutual aid fund, she would need 
little from his estate, did not consti- 
of spouse as 
a beneficiary of aid fund, where the 
amendment of charter of city of Hart- 
ford which authorized such designation 
of beneficiary was not enacted until 
after the execution of the will, and 
therefore surviving spouse of police of- 
ficer, who was not his widow within 
meaning of the word “widow” as de- 
fined in charter provision for aid fund 


because marriage occurred after offi- 
-cer’s. retirement, 


was not entitled to 
benefit under mutual aid fund. 21-Sp. 
Laws 1931, p. 439; 22 Sp.Laws 1935, 

23 Sp.Laws 1939, p. 143.— 
A.2d 8, 


N.Y. Provision of local law of city 
of Yonkers that board of trustees of 
police pension fund of the city shall 
grant, out of the fund to widow of 
member of police force whose death 
resulted from effects of injuries re- 


i ceived in discharge of police duties, a 
‘pension of one-half his annual salary, 


is ‘mandatory’, and, after fact of 


death from effects of such injuries has 


been established, the board has no 
diseretion whether to grant or with- 
hold pension. Loc.Laws 1931, p. 197. 
—Newbrand vy. City of Yonkers, 33 N. 


H.2d 75, 285 N.Y. 164, modifying 21 
N.Y.S.2d 70, 259 App.Div. 1089, mo- 
tion denied 31 N.E.2d 204, 284 N.Y. 


737, 

The local law of the city of Y@nkers, 
placing upon board of trustees “of the 
police pension fund of the city duty 
to grant pension to deceased police- 
man’s widow where causal relation is 
established between policeman’s death 
and antecedent injuries suffered in 
course of duty, by necessary implica- 
tion places upon board the duty to 


- determine whether the fact which calls 


for action exists. Loc.Laws 1931, p. 
197.—Newbrand v. City of Yonkers, 33 
N.B.2d 75, 285 N.Y. 164, modifying 21 
N.Y.8.2d 70, 259 App.Div. 1089, motion 
denied 31 N.H.2d 204, 284 N.Y. 737. 
Each claimant for a pension, under 
local law of city of Yonkers which 
provides for pension for widow of 
deceased policeman whose death re- 
sults from effect of injuries received, 
in discharge of duty, must be ac- 
corded a fair hearing and consideration 
of the claim, and, when the determina- 
tion of the board of trustees of. the 
police pension fund of the city is 
challenged, a record must be presented 
which will enable the court to review 
the determination. Civil Practice Act, 
§ 1283 et seq.; Loc.Laws 1931, p. 197. 
—Newbrand vy. City of Yonkers, 33 N. 
W.2d 75, 285 N.Y. 164, modifying 21 
N.Y.S.2d 70, 259 App.Div. 1089, motion 
denied 31 N.H.2d 204, 284 N.Y. 737. 


N.Y.Sup. A widow of former inspec- 
tor in Department of Police of City of 
Buffalo was entitled to review of deter- 
mination of Board of Police Pensions 
relating to her application for a pen- 
sion, not to weigh the evidence or to re- 
ject a choice made by board where it 
saw fit to believe one witness as against 
another, but to determine whether there 
was substantial evidence to support 
decision of board, and proper forum 
for such review was the Appellate Divi- 
sion. Loc.Laws 1927, No. 4, Loc.Laws 
1932, p. 110, § 460 et seq.; Civil Prac- 
tice Act, §§ 1283 et seq., 1296, subd. 


SP es et are awa hans Vie 
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6.—In re Gilligan, 22 N.Y.S.2d 757, 175 
Mise. 160. 

Pa.Com.Pl. Under section 4302 of 
The Third Class City Law of June 28, 
1931, P.L. 932, 58 P.S. § 12198-4302, 
an ordinance establishing a police pen- 
sion fund may properly require, as a 
condition of eligibility to participation, 
a minimum period of continuous service 
of 20 years, but there is _no authority 
for requiring that the beneficiary must 
also have reached the age of at least 
50 years.—Davidson vy. City of Beaver 
Falls, 38 D.& C. 47. 


§ 1413 

Ark. Under statute the board of 
trustees for the policemen’s pension 
fund of a city, by majority vote of its 
members, has the discretionary power 
to retire from service any policeman 
who has. performed faithful service 
for period of not less than 20 years and 
hag reached the age of 60, and after 
the pension board has exercised this 
discretion, and retired a member of the 
police force, the discretion ceases and 
the board must perform the additional 
“ministerial act’ of paying the pension 
to the retired policeman. Pope’s Dig. 
§ 9864.—Looper v. Gordon, 147 S.W.2d 


4. 

Fact that policeman’s 20 years’ serv- 
ice in the police department of city 
were not served consecutively did not 
preclude the policeman from receiving 
pension allowed by the board of trus- 
tees for policemen’s pension fund of 
city. Pope’s Dig. § 9864.—Looper y. 
Gordon, 147 S.W.2d 24. 

Pension acts such as the act applica- 
ble to members of a city police force 
must be liberally construed. Pope’s 
Dig. § 9864.—Looper v. Gordon, 147 
S.W.2d 24. 

Statute providing that no member of 
police department should be retired on 
pension of more than $750 a year is 
applicable only where disability is 
caused while in the performance of du- 
ty, regardless of length of service, and 
was inapplicable to policeman who was 
retired for faithful service of more than 
20 years after having attained the age 
of 60. Pope’s Dig. §§ 9862, 9864.— 
Looper v. Gordon, 147 S.W.2d 24. 


Under statute, where member of a 
police force has been retired upon at- 
taining age of 60, after serving faith- 
fully for more than 20 years, he is en- 
titled to receive one-half of whatever 
salary he was receiving at the time of 
retirement, and in no event shall he re- 
ceive less than $50 per month, regard- 
less of whether his salary at retirement 
is equal to such sum. Pope’s Dig. § 
bl dean v. Gordon, 147 S.W.2d 


Cal.App. Municipal police officers 
who after having reached retirement 
age with sufficient years of service to 
entitle them to a pension, but who be- 
fore order of retirement board granting 
pension, were dismissed from the police 
department, were not entitled to a pen- 
sion.—MacIntyre y. Retirement Board 
of City and County of San Francisco, 
109 -Pi20d 962: 

Retirement board of city and county 
was under duty to act either in favor 
of police officers seeking retirement on 
a pension or against them if it was not 
legally precluded from acting for or 
against them, but where officers were 
dismissed by the police commission be- 
cause of charges of conduct unbecoming 
an officer, disobedience of orders, and 
insubordination, the board was prevent- 
ed from acting.—MacIntyre v. Retire- 
ment Board of City and County of San 
Francisco, 109 P.2d 962. 

Mo, The members of the board of 
trustees of the police retirement sys- 
tem of the city of St. Louis are ‘‘trus- 
tees” of the retirement fund in their 
charge, and they cannot pay claims out 
of the fund until all statutory condi- 


tions precedent have been complied 
with. Mo.St.Ann, §§ 8906-8918, 
8911(5), pp. 6258-6276, 6265; Mo.St. 


Ann.Const. art. 4, § 48a.—State ex rel. 
Lambert v. Padberg, 145 S.W.2d 123. 

Allegedly incapacitated police officer 
who sought retirement allowances un- 
der statute providing for police retire- 
ment system of the city of St. Louis 


i'r F- areas 


was required to comply with statutory + 
‘requirements that claim be submitted | 


to board of trustees by board of po- 
lice commissioners, that medical board — 


by 7 


certify that officer was mentally or — 


physically incapacitated for further — 


performance of duty, and that such in- 


capacity was likely to be permanent, 

as “conditions precedent” to right of 

action against board of trustees to com- 

pel payment of claim. Mo.St.Ann. §§ 
8906-8918,  8911(5), pp. 6258-6276, ~ 
6265; Mo.St.Ann.Const. art. 4. § 48a.— 

State ex rel. Lambert v. Padberg, 145 

S.W.2d 123. 

Pa. Where no statute, ordinance, or 
by-law of City of Philadelphia Police 
Pension Fund Association precluded a 
member from receiving a pension, oth- 
erwise payable, if he accepted employ- - 
ment from a_ federal government 
agency, a member who retired in 1926 | 
was not precluded from receiving pen- 
sion by fact that member accepted em- 
ployment in a federal office, notwith- 
standing that yearly appropriations by 
city to association after 1907 were 
made with provision that appropriated 
money should not be used to pay pen- 
sioners receiving income from govern- 
ment employment, and that associa- 
tion’s by-laws provided that appropria- 
tions should be disbursed in accordance 
with ordinances making appropriations. 
—Kreinbihl v. City. of Philadelphia 
Police Pension Fund Ass’n, 17 2d 
336, 340 Pa. 347, 

Where city of Philadelphia made 
yearly appropriations after 1907 to City © 
Police Pension Fund Association with 
provision that 
should not be used to pay a pensioner 
receiving income from government em- — 
ployment, such provision did not impair 
right of plaintiff, who was member of — 
association from 1901 to 1926, when, 
he retired and later accepted employ- 
ment in United States Bureau of Inter- 
nal Revenue, to recover pension from 
association, but merely restricted plain- 
tiff from having pension paid from as- | 
sociation’s funds derived from city.— 
Kreinbihl v. City of Philadelphia Police 
Pension Fund Ass’n, 17 A.2d 336, 340 
Pa. 347. 

Pa.Com.Pl. A _ provision in an ordi- 
nance establishing a police pension 
fund that under certain conditions a 
police officer shall be entitled to re- 
tirement and eligible to benefits “at 
the option and upon the recommenda- 
tion of the retirement fund association” 
is objectionable if it means that an of- 
ficer is not entitled to retirement and 
benefits except at the option and upon 
the recummendation of the association: 
if its purpose is simply to provide for 
the initiation of proceedings to ret’r: 
an officer by the association, it should 
be more clearly so phrased.—Davidson 
y. City of Beaver Falls, 38 D.&C. 47. 

An ordinance establishing a police 
pension fund for a third elass city may 
properly limit the amount to be refund- 
ed to police officers leaving the city’s 
employ before becoming entitled to re- 
tirement benefits, or to be paid to the 
estates of officers dying before such 
time, to a reasonable percentage of 
their contributions, the balance going 
to defray administration expenses; 
and 85 pereent is not an unreasonable 
percentage.—Davidson v. City of Beaver 
Falls, 38 D. & C. 47. 


§ 1414 

Pa.Com.Pl. An ordinance establish- 
ing a police pension fund for a third 
class city may properly fix the date for 
computing a policeman’s period of 
service as that on which the city was 
established as a third class city.—Da- 
pier y. City of Beaver Falls, 38 D. & 


§ 1419 

N.Y.Sup. Where police officer short-. 
ly after his suspension was adjudged 
insane and continued thereafter an in- 
competent, proceeding by him through 
his committee to recover payment of 
salary and pension was not barred by 
“laches”, since ‘laches’ may not be 
,imputed to one of unsound mind.-— 
Sullivan v. Whitney, 25 N.Y.S.2d 762. 

The provision of the Second Class 
Cities Law relating to actions against 


appropriated money | 


y 


P 


i 


* Ge" 
ho. 


4762. 


- Act, § 1283 et seq.; 


‘substitution, 


tion 


for damages or injuries ‘was not 


ti 
Ae applicable to proceeding by incompe- 
tent through his committee to procure - 


payment of salary and pension as po- 
ice officer. Second Class CAs Law, § 
244.—Sullivan y. Whitney, 25 N.Y.S.2d 


§ 1420 
N.Y. Members of board of trustees 
of police pension fund of city who 
were named in petition filed by widow 
of deceased policeman, who sought a 
review of board’s determination deny- 
ing widow's application for pension 
were not “parties aggrieved’ after the 
date when they ceased to hold office 
and could not thereafter appeal from 
final order entered upon decision of the 
teferee against them. Civil Practice 
Loc.Laws 1931, p. 
197.—Newbrand vy. City of Yonkers, 33 
N.E.2d 75, 285 N.Y. 164, modifying 21 
N.Y.S.2d 70, 259. App.Div. 1089, mo- 
Bon denied 31 N.E.2d 204, 284 N.Y. 


? 


In proceeding to review determina- 
tion of board of trustees of police 
pension fund of city denying pension 
application of policeman’s widow, 
wherein order denying relief to widow 
was entered after terms of office of 
trustees named in order had expired 
and notice of appeal was filed in name 


of such trustees and subsequently suc- 


cessors to the trustees filed motion for 
the successors by filing 
the motion invoked the action of the 


court which was authorized, at a time 


when limitation of time during which 
appeal might be taken had not run 
against successors, to permit the sub- 
stitution and stay motion to dismiss 
appeal, Civil Practice Act, § 1283 et 
seq.;  Loc.Laws 1931, p. 197.—New- 


brand v. City of Yonkers, 33 N.E.2d 75, 


285 N.Y. 164, modifying 21 N.Y.S.2d 70, 
259 App.Div. 1089, motion denied 31 
N.E.2d 204, 284 N.Y. 737. 


N.Y. Determination by board of 
trustees of police pension fund of city 
of Yonkers that policeman’s death was 
not result of antecedent injury might 
be challenged on ground that -it was 
capricious, biased, and prejudiced, or 
was otherwise tainted by illegality, or 
was not sustained by substantial evi- 
dence presented at administrative hear- 
ing, and the court in a proceeding to 
review determination of the board had 
authority to decide the issues raised 
by such a challenge. Civil Practice 
Act, § 1283 et seq.; Loc.Laws 1931, p. 
197.—Newbrand y. City of Yonkers, 33 
N.E.2d 75, 285 N.Y. 164, modifying 21 
N,Y.S.2d 70, 259 App.Div. 1089, mo- 


Tae an denied 31 N.E.2d 204, 284 N.Y. 


In proceedings to review determina- 
of board of trustees of police 
pension fund of city of Yonkers deny- 
ing application of deceased policeman’s 
widow for pension, the referee was 
limited to a review of determination 
of board and could not make a dif- 
ferent determination upon conflicting 
eyidence if the determination of the 
board was supported by substantial 
evidence. Civil Practice Act, § 1283 
et seq., and § 1296; Loc.Laws 1931, p. 
197.—Newbrand v. City of Yonkers, 33 
N.E.2d 75, 285 N.Y. 164, modifying 21 
N.Y.8.2d 70, 259 App.Div. 1089, motion 
denied 31 N.E.2d 204, 284 N.Y. 737. 


Where board of trustees of police 
pension fund of city of Yonkers orig- 
inally rejected *pension claim by wid- 
ow of deceased policeman’ without re- 
ceiving any evidence to contradict her 
claim fortified by letter from her phy- 
sician and adopted reports of corpo- 
ration counsel and police surgeon and 
upon rehearing the board received af- 
fidavit of police surgeon in which sur- 
geon revealed information obtained 
while treating policeman and claimant 
was not informed that affidavit was 
presented, and the application was 
again’ denied, determination of the 
board was annulled and matter re- 
mitted for determination after a new 
hearing. Civil Practice Act, 1283 et 
seq.; Loe.Laws 1931, p. 197.—New- 
brand vy. City of Yonkers, 33 N.H.2d 
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75, 285 N.Y. 164, modifying 21 N.Y.S. 
2d. 70, 259 App. Div, 1089, motion de- 


nied 31 N.B.2d 204, 284 N.Y. 737. / 
§ 1435 
N.J.Sup. A party appointed ty Di- 


rector of Public Safety of the City of 
Passaic to position of “chief janitor 
in the police station building’’ without 
tenure, who never took an oath as 
member of the police department, nev- 
er contributed to pension fund, never 
took a physical examination’ as re- 
quired by police department, and who 
was not eligible for appointment to 
police force because of his age, did 
not become a member of the police de- 
partment, and Director of Public Safe- 
ty could legally dismiss him.—Norton 
v. Monks, 14 A.2d 516, 125 N.J.L. 136. 
§ 1445 

Tex.Civ.App. In determining whether 
members of fire department of city of 
hold public “office” or are 
city “employees,” all persons connected 
with city administration other than 
those elective and appointive officers 
absolutely named and fixed by charter 
are “employees,” and the criteria for 
determining whether an employment is 
a public “office’ include the delegation 
of a portion of the sovereign function 
of government, the requirement. of an 
official oath, the conferring of powers 
by law and not by contract, and the 
fixing of the duration or term of office. 
—City of Galveston v. O’Mara, 146 S.W. 
2d 416, error granted. 

§ 1448 

N.J.Sup. Appointments to offices in 
municipal volunteer fire department 
were invalid in view of the statute giv- 
ing tenure to incumbents of such offices 
who were exempt firemen. N.J.S.A. 
2:84-7, 40:47-63.—Metzler y. Belcher, 
15°A.2d 105, 125 N.J.L. 183. 

§ 1457 

Mass. Chief of city fire department 
did not come within the provisions of 
the civil service laws.—Dooling v. Fire 
Com’r of Malden, 34 N.H.2d 635, 309 
Mass. 156 

In view of history of legislation with 
respect to powers of fire commissioner, 
the power to abolish the office of chief 
of the fire department, impliedly grant- 
ed to city fire commissioner by statute 
providing for establishment of fire de- 
partment to consist of such officers and 
members as board of fire commission- 
ers, to whose powers fire commissioner 
succeeded should from time to time de- 
termine, was not affected by the tenure 
act, which prohibited the removal of of- 
ficers of department except in accord- 
ance with terms of act. St.1892, c. 182; 
St.1908, ec. 93; G.L.(Ter.Ed,) c. 48, § 
58.—Dooling v. Fire Com’r of Malden, 
34 NE.2d 635, 309 Mass. 156. 

Where chief of city fire department 
was given notice of abolition of office of 
fire chief by the fire commissioner in 
the interests of economy and a reason- 
able time in which to reply thereto, as 
provided by tenure act, and was in 
addition given a hearing by the com- 
missioner, even though abolition of the 
office should be treated as a removal 
of the fire chief, such removal com- 
plied with statute and the chief had 
no cause to complain. G.L.(Ter.Ed.) ec. 
48, § 58.—Dooling v. Fire Com’r of 
Malden, 34 N.E.2d 635, 309 Mass. 156. 

Reasons of economy constitute ‘just 
cause” for the removal of chief of a 
city fire department within aos a a 
tenure act. G.L. (Ter.Ed.) ¢. 48, § 5 
—Dooling v. Fire Com’r of Malden, Si 
N.H.2d 635, 309 Mass. 156 


N.Y.App.Div. The determination of 
Department of Public Safety and civil 
service commissioners of city of Hor- 
nell, that position of chief of fire de- 
partment should be filled through 
open competitive examination instead 
of through promotional examination 
on ground that public interest would 
be best served by open examination, 
would not be interfered with by Ap- 
pellate Division, notwithstanding that 


only the commission and not the de- 
partment apecelen from order of 
Special Term vacating resolution of 


department asking for open competi- 
tive examination and directing com- 


mee § 1465 
mission to hold promotional examina- — 
tion, where department had never re-— 
pudiated request for open examina- 
tion, but had merely submitted © to 
order of spetvial term. Civil Service 
Law, § 16.—Application of RSD nee 
27 N.Y.S.24 853, 262 App.Div. 89. 
1458 


Ky. Under statute, board of comm 
Sioners of city of Corbin, which had 
commission form of government, had 
authority to hear charges of irregula 
ties and misconduct filed against ch 
of police and chief of fire departmen 
who served as secretary and presiden 2 
respectively, of board of trustees of © 
pension fund of policemen and firemen 


board of pension trustees. 
3351a-2, 3351a-3, 3351a-5, a 
3351a-16.—Jerkins y. Keith, 1478. i od. ON 
397, 285 Ky. 240. ; 
§ 1461 
Pa.sSuper. Volunteer firemen, rend 
ing gratuitous services to borough, 
not become borough's “employees” 
Shindledecker v. Borough of New Beth 
lehem, 20 A.2d 867, 145 Pa.Super. 
§ 1464 . 
W.Va. The one year limitation con-— 
tained in statute providing that coun- 
cil of the city of Wheeling shall pre- 
pare a civil service ordinance ‘white 
shall be applicable to the fire and polic 
departments and to all employees in the g 
administrative services of the city an 
which shall provide for one civil servic 
commission for the city, and that su 
ordinance shall be within one year after. 
the charter aS 
tive, is “directory” 
tory”. Acts 1935, c. 141, 
. Tucker; 15 §.H.2d 583. 
“The charter of the city of wheels 
and the statute providing for the cre: 
tion and. maintenance of a civil serv 


ments in each city and municipality o 
5,000 population or more, construed to 
gether, provide for the creation and 
maintenance of two civil service com- 
missions of the city of Wheeling, one 
under the provisions of city ordinance 
adopted pursuant to the charter of th 
city, to govern, under general law, th 
fire department, and as the council may 
provide, all employees in the adminis- 
trative services of the city, and the — 
other to govern all members and em-— 
ployees, except the chief of police, o 
the police department of the city. 
Acts 1935, ¢..141; Acts, 1937, ¢. 67=—" 
Ebbert y. Tucker, 15 S.H.2d 583. : 


§ 1465 ; 

Ky. A city has no power to ignore 
restriction contained in statute as to 
the age limit for appointment of appli-- 
eants for positions in city’s police 
force or fire department. Ky.St. § _ 
3351a-2.—Callis v. Brown, 142 S.W.2d — 
675, 283 Ky. 759. : | 

The term ‘otherwise qualified’, as 
used in statute providing that members 
of police and fire departments ‘‘other- | 
wise qualified’ under the law shall 
hold their positions during good be- 


havior, means such qualifications as are 
specifically provided by statute. Ixy. 
St. 3351a-2.—Callis v. Brown, 142 


§ 
S.W.2d 675, 283 Ky. 759. 


A city council and not examining 
board is the body which passes on the pe 
statutory qualifications of applicants 
for positions in city’s police and fire 
departments. Ky.St. § 335la-2.—Callis t 
v. Brown, 142 S.W.2d 675, 283 Ky. 759. 

Ohio App. Where municipal civil 
service commission allowed a_ certain 
amount of points for applicant for pro- 
motion in police or fire department 
with longest period of service, a meth- 
od of grading, which did not allow 
other applicants a percentage of such 
amount based on a ratio determined by 
the relationship between the length of 
their service and that of the applicant 
with the longest period of service, the 
method of grading for seniority was 
erroneous, but would not invalidate 
such examination in absence of preju- 
dice to any one.—Underwood vy. City 
of Bellefontaine, 28 N.M.2d 663, 64 
Ohio App. 205. 


_ thereatter 


Pa.Com.Pl. The Act of May 31, 1933, 


P.L. 1108, 53 P.S. § 8479 et seq., relat- 


ing to the appointment et cetera of, 
paid employes of fire departments of 
cities of the second and third classes 
and defining the powers and duties of 
civil service commissions for such pur- 
poses, applies to the paid employes (ex- 
cept the chief and deputy chiefs) of 
volunteer fire departments of said cities, 
and the regular paid drivers of fire ap- 


-_ paratus of the volunteer fire department 

' of the city of York, Pa., a city of the 
third class, must be appointed in_pur- 
-. suance of said act.—In re Wire Dept. 
of City of York, 55 York 57. 


RAL. 
provided that no’ person should be ap- 


Where rule of fire department 


ay pointed on the force unless he should 


have served six months’ probationary 
period, during which time he should 
have attended drill school as ordered 
by the chief of fire department and 
should have qualified in the opinion of 
the chief, order undertaking to ap-. 
point certain persons as. permanent 


members of the fire department as of 


date of order without such persons 
having served probationary period was 
illegal, and such persons did not be- 
ecome permanent members of the de- 


‘ partment.—Leduc v. Germain, 19 A.2d 
862. 


; § 1466 
Fla. Where charter of the city of 
Miami authorized civil service board to 
adopt rules for the appointment and 


employment in all positions in the clas- 


sified service based on merit, efficiency, 
character, and industry, and that such 
rules should have the force of law, and 
the board adopted rule providing that 


no appointment or promotion should be 


deemed complete until probationary pe- 
riod of 12 months had elapsed, promo- 
tion of fireman to office of lieutenant 
was temporary or probationary, and 


demotion order entered before lapse of 
_12 months could not be challenged by 


fireman, Sp.Acts 1925, c..10847, §§ 25, 
62-64, 65(a, b), 66.—State ex rel. Sharp 


vy, Lee, 3 $0.24 372. 


§ 1467 
Ohio. Abandonment of position of 


fireman may be treated as a “construc- 


tive resignation’’.—Rieke v. Hogan, 32 
N.E.2d 9, 138 Ohio St. 27, 


§ 1468 

Iowa. Where chief of fire depart- 
ment called alleged misconduct of fire- 
man to the attention of the Civil Serv- 
ice Commission and advised the com- 
mission that the fireman had been 
guilty of misconduct on more than one 
occasion and was not a fit person to 
be employed on the department, and 
the commission gave the 
fireman due notice of hearing of 
charges, and fireman was given privi- 
lege of appearing and being repre- 
sented by counsel but did not appear 
nor offer evidence, suspension of fire- 
man was proper. Code 1939, § 5702.— 
Misbach vy. Civil Service Commission of 
Cedar Rapids, 297 N.W. 284. 

N.Y.Sup. A fireman of the city of 
New York who was retired contrary 
to law is ‘still a member of the fire 
department. Administrative Code, § 
B19-4.0, subds. 5, 6.—Balacek v. Board 
of Trustees of Fire Department Pen- 
een and Related Funds, 26 N.Y.S.2d 
419. 
N.Y.Sup. Where trustees in voting 
the retirement of a fireman of the city 
of New York acted solely upon report 
of special medical board returned on 
May 17, 1940, and not upon medical 
report of December 1, 1939, the ref- 
erence .in the formal order of retire- 
ment to report of December 1, 1939, 
must be regarded as an error, Ad- 
ministrative Code, § B19-4.0, subd. 6, 
par. d.—Balacek v. Board of Trustees 
of Fire Department Pension and Re- 
lated Funds, 26 N.Y.S.2d 419. 

Ohio App. Where patrolman in eclas- 
sified civil service of home rule city 
without lapse of time became chief of 
police, which position under ordinance 
was within unclassified civil service, 
and upon resignation, under resolution 
of civil service commission, he was re- 
instated in eligible list for position of 
patrolman, and thereafter he was ap- 
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pointed as patrolman by city manager, 


and after amendment of charter to pro- — 


vide for council and mayor form of 
government, but before effective date 


of amendment, city manager appointed 


him to position of fireman which was 
in classified civil service and had same 
pay and similar duties as that. of pa- 
trolman, such fireman was within clas- 
sified civil service and protected from 
removal by. mayor.’ Const. art. 15, § 
10's) art. 18," Sg’ 1-14.4-State Vex rel. 
Kipker v: City of Lima, 32 N.H.2d 488. 

Pa. The Legislature having seen fit 
to prescribe the method for dismissal 
of firemen for cause, Such plan must 
be strictly followed, and a municipality 
cannot substitute for the prescribed 
procedure a _ different method of its 
own. 53 P.S. §§ 9361 et seq., 9395.5. 
—In re Geis, 19 A.2d 368, 341 Pa. 413. 

The dismissal of a hoseman from his 
position in bureau of fire of city of 
Pittsburgh after reinstatement was un- 
authorized where hoseman was under 
civil service and no charges were pre- 
ferred against him and no trial was 
‘held before a tribunal designated by 
statute to conduct such proceeding, and 
it was immaterial that hoseman, when 
reinstated, executed an undated resig- 
nation which was to be effective if and 
when he violated rules of the bureau, 
since so-called resignation was a nul- 
lity. 53 P.S. §§ 9861 et seq., 9395.1 et 
séq., 9395.4, 9395.5.—In re Geis~19. A. 
2d 368,- 341 Pa. 413. 

Pa.Com.Pl. An appeal from the order 
by the civil service commission of a 
second class city affirming the accept- 
ance by the director of public safety 
of the resignation of a fireman was 
sustained, where he had executed an 
undated resignation conditioned upon 
its acceptance on failure to comply 
with the rules of the fire bureau’ and 
he had been found guilty of being 
drunk while in uniform. The accept- 
ance of the resignation legally termi- 
nated his employment.—Appeal of Geis, 
88 P.L.J. 607. 

Where the applicant had lost his civil 
service rights and his resignation was 
given as an inducement to his reap- 
pointment, it could hardly be said that 
ten weekS was an unreasonable length 
of time for the acceptance of such a 
resignation.” “The act “of 1939,° Pv. 
1207, 53 P.S. § 9395.1 et seq., does 
provide for some sort of a résignation 
when the words ‘without his written 
consent”? are’ used.—Appeal of Geis, 88 
P00 

RI. Where an order attempting to 
appoint persons as permanent members 
of fire department was illegal, such 
persons were not within protection: of 
rule requiring hearing for violation of 
department rules and regulations where 
such persons were discharged because 
of invalidity of appointment, since such 
rule protects only persons who are 
members of the department.—Leduc v. 
Germain, 19 A.2d 862. 


§ 1470 
N.Y.Sup. Where record disclosed 
that circles were placed upon reverse 
side of papers of candidate for posi- 
tion of fireman at direction of Munici- 
‘pal Civil Service Commission’s moni- 
tor, even if such marking constituted 
a violation of Commission's regulation 


providing that any paper containing 
candidate’s mame or any identifying 
marks should not be rated, Com- 


mission was “estopped” from claiming 
it to be a violation of the regulation.-— 


Pape vy. Kern, 26 N.¥.S.2d 379, 176 
Mise. 36. 
N.Y.Sup. Where medical board re- 


ported that fireman of the city of New 
York was unfit for ‘fire duty’, there 
was no authority to retire fireman 
from force but under the statute he 
should have been assigned to the per- 
formance of “such light duties’ as a 
medical~ officer might certify he was 
able to perform. Administrative Code, 
§ B19-4.0, subds, 5, 6.—Balacek vy. 
Board of Trustees of Fire Depart- 
ment Pension and Related Funds, 26 
N.Y.8.2d 419. 

Pa. The dismissal of a hoseman 
from his position in bureau of fire of 
city of Pittsburgh after reinstatement 


reinstated, executed an undated resig- 
nation which was to be effective if and 
when he violated rules of the bureau, 


ty. 3 P.S. §§--9361: et seq., 9395.1 et 
seq.. 9395.4. 9395:5.—In re Geis, 19 A. 
2d' 368, 341 Pa. 413. : a 
Pa.Com.Pi. An undated resignation 
addressed to a responsible officer and 
signed by the appellant fireman, 
moved any statutory necessity to file 
formal charges and proceed after the 
manner prescribed by the act of June 


27,°1939 PLL. 1207, 538° P:S./§ 9895.1 ef © 
Seq., 


where the motives for his dis- 
charge as a city employee were neither 
religious nor political. This was not 
an exercise of arbitrary power.—Appeal 
of Geis, 88 P.L.J. 607. 


6 

Mass. The action of ~the district 
court in affirming decision of chief of 
the fire department of city who re- 
moved a fireman, based on finding that 
decision of chief was made with prop- 
er cause and in good faith, was proper, 
notwithstanding fact that the written 
notice given to fireman of chief’s deci- 
sion confirming his removal was not 
given within three days after hearing 
as required by statute. G.L. (Ter.Hd.) 
e. 31, § 48 and § 45, as’ amended.— 
Parker v. District Court of Bast Nor- 
folk, 35 N.H.2d 207, 307 Mass. 377. , 

The decisive issues before the dis- 
trict court on statutory petition to re- 
view the action of chief of city fire 
department in removing fireman are 
proper cause and good faith and. de- 
fects in the precedure unrelated to such 
issues or to jurisdiction of the court to 
hear the petition are not open. G.L. 
(Ter. Eid.) ¢.:).31, $43" andes 7452" as 
amended.—Parker v. District Court of 
ae Norfolk, 35 N.H.2d 207, 309 Mass. 

The only issue presented to the su- 
perior court on petition for certiorari 
to review decision of the district court 
affirming that of chief of city fire de- 
partment, removing a fireman, was 
whether the judge of the district court 
had committed an error of law in deal- 
ing with the issues before him. G.L. 
(Ter.Ed.) c. 31, § 43 and § 45; as 
amended; c¢. 249, § 4.—Parker v. Dis- 
trict Court of Hast Norfolk, 35 N.H.2d 
207, 309 Mass. 377. 


it was immaterial that hoseman, when © 


since so-called resignation was a nulli- — 


ceo 


Where fireman sought review in dis- 


trict court of decision of chief of city 
fire department removing fireman from 
his position, the fireman conceded that 


foundation had been laid for that pro- | 


cedure and question of whether fireman 
could have maintained petition for writ 
of mandamus’ to secure reinstatement 
because of chief’s failure timely to no- 
tify fireman of chief’s decision was not 
before the Supreme Judicial Court. G. 
L.(Ter.Ed.) ¢. 31, § 43 and § 45, as 
amended.—Parker .v. District Court of 
Dae Norfolk, 35 N.E.2d 207, 309 Mass. 


N.Y.Sup. A mere. difference in medi-. 


cal opinion of physicians produced by 
petitioner and physicians of medical 
board as to nature and cause of peti- 
tioner’s disability did not justify con- 
clusion that decision of New York 
City fire commissioner, acting on ad- 
vice of medical board of fire depart- 
ment, dismissing petitioner from a 
position in fire department was arbi- 
trary, capricious or unreasonable, but 
petitioner was not necessarily bound 
by findings of medical board and 


could obtain relief on a showing that 


its findings were not sustained by 
competent evidence or that they were, 
or must have been, due to fraud, bad 
faith, accident or mistake.—Schwab vy. 
a ipeaeaor 26 N.Y.S.2d 364, 175 Mise. 


_N.¥.Sup. Evidence. failed to estab- 
lish that manner in which candidate 
for position of fireman wrote letter 
“t” on examination paper by placing 
vertical crosses thereon constituted 
identifying marks in violation of Mu- 
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Civil Ser Commission’s reg- 
ion providing that any paper con- 
taining candidate’s name or identify- 
ing marks should not be rated.—Pape 
_v.. Kern, 26 N.Y.S.2d 379, 176 Mise. 36. 


- N.Y.Sup. The Board of Trustees of 


the Fire Department Pension and re- 
lated funds and the fire commissioner 
of the city of New York are not pos- 
sessed of unlimited jurisdiction in the 
retirement of firemen nor of arbitrary 
power, and in such matters if they ex- 
ceed their jurisdiction or power their 
action is reviewable by the courts, 
Administrative Code, § B19-4.0, subds, 
5, 6—Balacek v. Board of “Trus- 
tees of Fire Department Pension and 
Related Funds, 26 N.Y.S.2d 419. 
Where Board of ‘Trustees of the 
Fire Department Pension and_ related 
funds of the city of New York by 
“resolution” adopted on May 27, 1940, 
authorized retirement of city fireman 
on October 1, 1940, and commission- 
‘er’s formal retirement order was made 
‘on September 26, 1940, retiring fire- 
man as of October 1, 1940, the re- 
-tirement did not become final until 
date last mentioned, particularly 
where fireman continued to be a mem- 
ber of the department and drew _ his 


salary until such date and proceeding 


to review order was not barred on 
theory that retirement became effec- 
tive as of May 27, 1940. Administra- 
tive Code, § B19-4.0, subd. 6, par. d; 
Civil Practice Act, §§ 1283 et seq., 
1283, 1286.—Balacek v. Board of Trus- 
tees of Fire Department Pension and 
Related Funds, 26 N.Y.S.2d 419. 
Ohio. Under statute providing pro- 
cedure governing actions of appointing 
authority and enumerating rights of 
discharged officer in regard thereto, 
member of police or fire departments 
removed from his position has right 
of appeal from order of municipal Civ- 
il Service Commission to court of com- 
mon pleas. Gen.Code, § 486-17a.— 
Kearns y. Sherrill, 30 N.H.2d 805, 137 


Ohio St. 468, affirming 27 N.H.2d 407, 


- 63 Ohio App. 


533. 

- The jurisdiction conferred on Court 
of Common Pleas by statute authoriz- 
ing discharged member of police or 
fire departments to appeal from deci- 


gion of municipal Civil Service Com- 


mission to court of common pleas to 
determine sufficiency of cause of re- 
moval is special and limited. Gen.Code, 
§ 486-17a.—Kearns v. Sherrill, 30 N.E. 
2d 805, 137 Ohio St. 468, affirming 27 
N.E.2d 407, 63 Ohio App. 533. 

Pa. The burden of proof was on di- 


rector of department of public safety 


> 


of city of Pittsburgh to justify the dis- 
charge of an employee from position as 
hoseman in city bureau of fire after 
employee, who was under civil serv- 
ice, had been reinstated following a 
previous dismissal. 53 P.S. §§ 9361 et 
seq., 9395.1 et seq., 9395.4, 9395.5.—In 
re Geis, 19 A.2d 368, 341 Pa. 413. 

§ 1478 

N.Y.App.Div, HWvidence 
an order reinstating member of 


authorized 
mu- 


nicipal fire department with pay for 


time lost on ground that fireman had 
not voluntarily resigned from _ fire 
department.—Phelan vy. Leonard, 22 N. 
Y.S.2d 422, 260 App.Div. 835. 

Okl. Statute providing for pension- 
ing of municipal fireman who becomes 
physically or mentally disabled while 
in and in consequence of performance 
of his duties as employee of fire de- 
partment applies only to firemen physi- 
cally or mentally disabled while in and 
in consequence of the performance of 
their duties, and a fireman discharged 
because of physical disability is not en- 
‘titled to reinstatement unless disability 
was incurred in consequence of per- 
formance of his duties. 11 Okl.St.Ann. 
§ 365.—Oklahoma City v. Brient, 114 
P.2d 459. 


Under statute providing for pension- 
ing of firemen in any city or town who 
become physically or mentally dis- 
abled while in and in consequence of 
performance of their duties, fireman 
who became incapacitated for perform- 
ance of duty due to goiter and was 
discharged by direction of city mana- 
ger was not entitled to reinstatement 


uu 


ing the removal of 


erred aha, . 


webs 


after he recovered his capacity follow- 

the goiter, 11 Okl. 

St.Ann, 365.—Oklahoma City  v. 

Brient, 114 P.2d 459. | ape 
'§ 1483 ; 

La. Where members of fire depart- 
ment of city of New Orleans, from 1935 
to 1939, accepted pay as fixed by city 
board of fire commissioners without 
protest, except on two occasions, and 
permitted city to spend funds for other 
purposes before making a claim for 
back pay, members were precluded by 
“estoppel by laches” from recovering 
such pay from city. Act No. 58 of 
1910.—Ziemer v. City of New Orleans, 
197 So. '754, 195 a. 1054: 

N.Y.App.Div. Evidence authorized an 
order reinstating member of municipal 
fire department with pay for time lost 
on ground that fireman had not volun- 
torily resigned from fire department.— 
Phelan v. Leonard, 22 N.Y.S.2d 422, 260 
App.Div. 835. 

Pa. Where one by his misstatement 
as to his age in his application for 
civil service position in city Bureau of 
Fire secured appointment to position, 
and thereafter, upon investigation, ap- 
pointment was declared to be void, 
such person was not entitled to be 
paid on basis of quantum meruit for 
services voluntarily rendered pending 
final determination of legality of his 
appointment.—Gerson vy. City of Phila- 
delphia, 20 A.2d 283, 342 Pa. 552. 

Tex.Civ.App. Members of fire depart- 
ment of city of Galveston were not of- 
ficials holding public “office” but were 
“employees” whose salaries were fixed 
by ordinance and who were entitled to 
reasonable compensation for extra serv- 
ices rendered ciy.—City of Galveston v. 
O’Mara, 146 S.W.2d 416, error granted. 

The Penal Code provision that mem- 
bers of fire department could not. be 
required to be on duty for more than 
six days per week was part of contract 
of employment of firemen in city of 
Galveston and their weekly salary pro- 


vided by ordinance was_ therefore 
earned by six days’ work and firemen 
could recover additional reasonable 


compensation for beneficial services ren- 
dered city in addition to the six days 
each week. Vernon’s Ann.P.C. art. 
1583.—City of Galveston v. O’Mara, 146 
S.W.2d 416, error granted. 

Where members of fire department of 
city of Galveston performed services in 
addition to the six days’ work covered 
by salary. provided by ordinance, and 
the services were rendered with knowl- 
edge and consent of and were beneficial 
to city, the firemen could recover rea- 
sonable compensation for the additional 
services under an implied contract or 
upon quantum meruit, as against con- 
tention that failure to notify city that 
extra compensation would be claimed 
“estopped” firemen from claiming extra 
compensation.—City of Galveston vy. 
O’Mara, 146 S.W.2d 416, error granted. 

Ordinance of city of Galveston allow- 
ing members of fire department up to 
thirty days’ pay when absent due to 
sickness was part of firemen’s contracts 
of employment, and hence time off up 
to thirty days due to sickness would 
not affect their right to recover from 
city reasonable compensation for bene- 
ficial services rendered in addition to 
the six days’ work per week covered by 
regular salary.—City of Galveston v. 
O’ Mara, 146 S.W.2d 416, error granted, 

Tex.Civ.App. Where reduction in 
force in fire department of the city 
of Fort Worth would be necessary if 
statute regulating hours and wages 
of employees in fire departments in 
cities having more than 75,000 in- 
habitants was enforced upon its ef- 
fective date, written contract entered 
into by members of the department 
waiving right to receive benefits of the 
statute during the fiscal year or until 
the validity of the statute was deter- 
mined, in consideration for mainte- 
nance of the then present working 
hours and conditions and the then 
present number, of employees in the 
department, was a_ valid enforceable 
contract supported by sufficient ‘con- 
sideration” and not void as against 
“public policy.” Vernon’s Ann.P.C. 


ICIPAL CORPORATIONS 


art, 1583.—City of Fort Worth v. Mor- 


rison, 151 S:W.2d 300, error granted. — 
1492 cae 


Cal.App. To 
police and firemen’s pension board to 
order payment of pension to disabled 
city fireman, terms of city pension ordi- 


nance must be complied with.—Badger — 
Be {it 
Under section of city ordinance; pro- — 


v. Homan, 113 P.2d 925. : 


viding that if any member of city po- 


lice or fire department became physi- 
cally disabled because of bodily injury — 
received in discharge of his duties or — 
as result of such injury as to render 


necessary his retirement from active 


service, city police and firemen’s pen- — 


sion board shall order that “such per-_ 
son retired thereafter” be paid yearly 
pension during his lifetime, suffering 
of injury by city fireman does not auto- 


for decision of such board after hear- 
ing under other sections of ordinance. 
—RBadger v. Homan, 113 P.2d 925. 

Under section of city ordinance, pro. 


viding that no policeman or fireman 
Oe ay 


shall be retired for disability thereun- 
der, unless certificates of disability 
subscribed and sworn to before physi 


cian selected by applicant for retire- — 
ment, city physician, and physician se-_ 


lected by city pension board, are filed 
with such board, and that it may re- 


quire additional evidence of applicant’s " 


pension, as preceding section of ordi- 
nance, requiring board to order pay 
ment*of pension to any police or fire 


department member so disabled as re-_ 


sult of injuries received in discharge 
of his duties as to necessitate his re- 


tirement from active service, is not self- — 
executing.—Badger v. Homan, 113 iPS 


2d 925; 
Mich. On certiorari to review action 
of common council of city of Dearborn 


in holding that plaintiff was not en-- 


titled to fireman’s pension or retire- 


impose duty on city © 


a fireman’s retirement on 


a 
“neg 
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matically retire him, but fact question — 
whether he was injured to such extent ~ 
as to necessitate his retirement is left 


=. 


ment on half pay, circuit judge’s in- 


quiry was limited to questions of law. 


—Randolph y. Esper, 298 N.W. 511, 298 


Mich, 224. y ¥ 
On appeal from judgment of circuit 


judge dismissing writ of certiorari to 


review action of common council of 
city of Dearborn in holding that plain- 
tiff was not entitled to fireman’s pen- 


sion or retirement on half pay, Su-_ 
preme Court’s inquiry was limited to 
Esper, — 


questions of law.—Randolph y. 
298 N.W. 511, 298 Mich. 224. 


In proceeding before Dearborn com- 


mon council by ‘dismissed fireman for 


pension for total disability by reason ~ 


of illness allegedly resulting from in- 
juries sustained in line of duty as a 
fireman, the reason of total disability 
assigned by commission of safety and 
welfare for fireman’s dismissal was not 
binding on council.—Randolph | y, 
Hsper, 298 N.W. 511, 298 Mich. 224. ~ 


The denial by Dearborn city council : 


of fireman’s petition for pension for 
total disability by reason. of illness 
allegedly resulting from injuries sus- 
tained in line of duty as a fireman was 
not as a matter of law fraudulent, 


arbitrary or capricious, and would not. 


be disturbed by circuit judge on certi-, 
orari or by Supreme Court on appeal 


from judgment dismissing writ of 
certiorari, where testimony as to fire- 
man's disability was conflicting. — 


Randolph v. Hsper, 298 N.W. 511, 298 
Mich, 224, ; 

On appeal from judgment dismissing 
writ of certiorari to review action of 
Dearborn city council in holding that 
dismissed fireman was not entitled to 
pension or retirement on half pay, 
validity of ordinance for pensioning 
disabled firemen and policemen would 
not be adjudicated, where issue was 
not presented to trial court but was 
first raised by city council on appeal, 
and numerous present and prospective 
pensioners were not represented in the 
instant litigation.—Randolph vy. Hsper, 
298 N.W. 511, 298 Mich. 224. 
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: Neb. An unmarried widow, rec- 
ognized as such by Nebraska courts, 
. Was entitled to the same pension as 
: was obtained, in his lifetime, by her 
hi deceased husband as a_ metropolitan 
fireman, Comp.St.1929, § 35-201.— 
oe y. City of Omaha, 299 N.W. 


53. 
__N.Y.App.Div. In proceeding by peti- 
_ tioners for order pursuant to article 78 
of the Civil Practice Act against board 
of trustees of the New York Fire De- 
partment Pension Fund, $3,500 was 
reasonable compensation for services 
_ performed by attorneys for petitioners, 
Pa in view of results achieved and amount 
4 Civil Practice Act, § 1283 et 


involved. 


seq.—McKenna v. McGoldrick, 27 N.Y. 
“S.2d 58, 262 App.Div.. 702. 
Ohio. The statute providing that 


board of trustees of a firemen’s pen- 
sion fund is authorized to adopt rules 
for the distribution of the fund created 
and maintained for pensions..and pay- 
ment thereof to those coming within 
the qualifications prescribed contem- 
plates pensions for those retiring from 
public service, and not compensation 
for those continuing in public service. 
Gen.Code, § 4612-4.—State ex rel. Ban- 
ning v, Kennedy, 31'N.E.2d 847, 137 
Ohio St. 586. 

Where trustees of firemen’s pension 
_ fund passed a resolution providing that 
any member of fire department of city 
_ who had served ten consecutive years 
and who was discharged or laid off 
for any other reason than inefficiency, 
ete., or any officer whose salary was 
less than the amount paid a first 
grade fireman should be eligible for 
pension, and should receive $30 per 
month plus $38 per month for each ad- 
i ditional year of service, and salary of 


By ie ehief of fire department was reduced be-. 


low that paid a first grade fireman, and 
he resigned, trustees’ order that he be 
paid a pension of $30 per month plus 
$3 per month for each year of service 
beyond 10 years was valid. Gen.Code, 
Bi § 4600 et seq.—State ex rel. Banning v. 
Pes, 81 N.E.2d 847, 137 Ohio St. 
58 


Ohio. Membership in the division of 
fire is the first requisite for participa- 
tion in the relief and pension fund of 
Cleveland fire department.—Rieke  v. 
Hogan, 32 N.H.2d 9, 1388 Ohio St. 27. 
Where member of city fire depart- 
ment was suspended for 90 days for 
: in a false alarm, intoxica- 
, and absence from city without 
leave, and at the end of such period 
failed to report for duty or to explain 
such failure and became absent without 
- leave and nearly two years later was 
killed in an automobile accident in 
another state, judgment denying chil- 
dren of former member right to partici- 
pate in firemen’s relief and pension 
fund was, affirmed on appeal.—Rieke v. 
N.E.2d 9, 138 Ohio St. 


Hogan, 32 
eT: 


Ohio. A city, establishing firemen’s 
pension fund and police relief fund 
by ordinances pursuant to statute, 

had no power to provide in subsequent 


‘ordinance establishing general city 
employees’ retirement system that 
policemen and firemen entering sery- 


ice after specified date should be in- 
eluded in such system and receive no 
portion of police relief and firemen’s 
pension funds. Gen.Code, §§ 4600, 

; 4609, 4616, 4625.—City of Cincinnati 

F y. Gamble, 34 N.E.2d 226, 138 Ohio 
St. 220, reversing 28 N.E.2d 676, 64 
Ohio App. 313. 

Okl. A disabled fireman 
titled to a disability pension under 
statute unless he became physically 
or mentally disabled while in, and in 
consequence of, the performance of his 
duty as an employee of a regularly 
eonstituted fire department. 11 Okl.St. 
Ann. § 365.—Stallcup v. Board of Trus- 
tees of Firemen’s Relief and Pension 
Fund of Oklahoma City, 105 P.2d 1039. 

In considering an appeal from a deci- 
sion of a firemen’s pension and relief 
board, it is the district court’s prov- 
ince fo determine whether the board 
erred in matters of law and whether 
the board’s findings are supported by 
the evidence. 11 OklLSt.Ann. § 381,— 


is not en- 
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Stalleup v. Board of Trustees of Fire- 
men’s Relief and Pension Fund of 
Oklahoma City, 105 P.2d 1039. : 

Evidence sustained finding of Fire- 
men’s Relief and Pension Board that 
fireman’s disability was not caused or 
aggravated by the performance of his 
duties as a fireman, so as to require 
denial of his application for disability 
pension. 11 OklI.St.Ann. § 365.—Stall- 
cup y. Board of Trustees of. Firemen’s 
Relief and Pension Fund of Oklahoma 
City,, 105: B.2id 1039. 

Okl. Statute providing for pension- 
ing of municipal fireman who becomes 
physically or mentally disabled while 
in and in consequence of performance 
of his duties as employee of fire de- 
partment, applies only to firemen physi- 
cally or mentally disabled while in and 
in consequence of the performance 
of their duties, and a fireman dis- 
charged because of physical disability 
is not entitled to reinstatement unless 
disability was incurred in consequence 
of performance of his duties. 11 Okl. 
St.Ann., § 365.—Oklahoma City  v. 
Brient, 114 P.2d 459. 


§ 1510 

Wash. The city of Seattle in the in- 
terest of economy and efficiency was 
authorized to create, in the light de- 
partment, the civil service position of 
“materialman”’ which combined duties 
of ‘“lineman’s helper” and ‘‘truck driv- 
er” and other duties, where controlling 
duties of materialman consisted of 
handling line materials and assisting 
linemen, and the driving of truck was 
incidental, and city was not required to 
man trucks used by materialmen with 
persons holding the civil service rating 
of “truck driver’.—State ex rel. Morris 
y. City of Seattle, 104 P.2d 1118. 

Where city of Seattle maintained 
three trucks used on high line patrol 
duty under the direction of transmis- 
sion linemen, and trucks were used for 
various purposes as need arose but 
were not in such steady use as to es- 
tablish position of “truck driver’ under 
civil service classification, city was not 
required to man trucks so used with 
persons holding civil service rating of 
“truck driver’’.—State ex rel. Morris 
vy. City of Seattle, 104 P.2d 1118. 

§ 1511 

Ark. The effect of failure of com- 
missioner of street improvement dis- 
trict to file oath of office is to invest 
city council with power to appoint a 
successor, the statutory presumption 
being that the commissioner has de- 
clined to serve. Pope’s Dig. §§ 9945- 
9964.—Jones v. Leighton, 142 S.W.2d 
505, 200 Ark. 1015. 

That oath of office of commissioners 
of street improvement district was 
found in a desk at city hall created 
a presumption that it was filed, but 
did not create presumption that such 
filing occurred within 10 days from its 
execution. Pone’s Dig. 7353.—Jones 
TPR CT a 142 S.W.2d 505, 200 Ark. 


§ 1512 
N.J.Sup. Superintendent and _ engi- 
neer of waterworks and sewer de- 


partment of borough who accepted an- 
nual appointments for a term of one 
year, and accepted his last reappoint- 
ment after the adoption of the statute 
providing for tenure for exempt fire- 
men was precluded from asserting 
claim to tenure, since he was the hold- 
er of an “office for fixed term’. N.J.S. 
A. 40:47-63:—Smith vy. Borough of 
Matawan, 20 A.2d 516, 126 N.J.L. 585. 
§ 1514 

N.Y.App.Div. Where the city council 
of a third class city whose charter pro- 
vided that the civil service laws should 
govern commissioners’ acts unanimous- 
ly adopted a resolution that each com- 
missioner should be entitled to certain 
designated deputies, employees, and 
laborers including a superintendent of 
highways, appointments to be made by 
the head of each department, superin- 
tendent’s position was created by a 
legislative act and could be abolished 
only by a similar legislative act, and it 
could not be abolished by the commis- 
sioner of public works. Laws 1916, ¢. 
229, §§ 9, 22, 25; Civil Service Law, 


Mey Ng a her ae 


Nhe 


Sree 


yal et seq.—O’Rourke v. Graul, 
Y.S.2d 819, 261 App.Div. 87. y 


‘A superintendent of highways of a 


third class city as an honorary dis- 


charged veteran of civil service status — 
could be discharged only in accordance 
with the provisions of the Civil Service 


Law. Laws 1916, ¢, 229, §§ 22, 25; 
Civil Service Law. § 1 et seqg.—O’ Rourke 
v. Graul, 24 N.Y.S.2d 819, 261 App.Diy. 
87. 

\ 


1515 ; 

N.Y. Where a man certified by Civil 
Service Commission for appointment to 
street cleaning department of New 
York, City was appointed an “extra 
sweeper’ subject to daily call for 
work as commissioner might direct, 
in the absence of evidence that ap- 
pointment was for “emergency serv- 
ice’ within meaning of charter pro- 
vision, such extra sweeper from date 
of commencement of service was a 
member of uniformed street cleaning 
force eligible for membership in relief 
and pension fund, regardless of wheth- 
er he was originally employed only 
temporarily. Greater New York Char- 
ter, §§ 538-557.—Verdecanna y. Carey, 
83 N.H.2d 58, 285 N.Y. 130, revers- 
ing 23 N.Y.S.2d 205, 260. App.Div. 844, 
affirming 9 N.Y.S.2d 38, 170 Mise. 236, 
appeal denied 24 N.Y.S.2d 141, 260 
App.Div. 909. 

Where street cleaner was, from the 
commencement of service as extra 
sweeper, member of uniformed. street 
cleaning foree, eligible for membership 
in relief and pension fund, fact that 
comptroller failed to deduct from his 
wages the percentage required by law 
to be set aside for the relief fund 
would not defeat the street cleaner’s 
widow’s right to a pension. Greater 
New York Charter, §§ 538-557.—Verde- 
canna y. Carey, 33 N.H.2d 58, 285 N.Y. 


130, reversing 23 N.Y.S.2d 205, 260 
App.Div. 844, affirming 9 N.Y.S.2d 388, 
170 Mise. 236, appeal denied 24 N.Y. 


$.2d 141, 260 App.Div. 909. 


Where widow of deceased _ street 
sweeper had not remarried and _ no 
elaim was made of any misconduct 


on her part rendering payment of 
pension inexpedient, and decedent was 
admittedly a member of relief and 
pension fund of street cleaning de- 
partment at time of his death, widow 
in order to establish right to pension 
was only required to show that de- 
cedent had been in the service of the 
street cleaning department more than 
10 years before his death. Greater 
New York Charter, §§ 587-557, and: § 
552, as amended by Loc.Laws 1931, p. 
102.—Verdecanna v, Carey, 33 N.E.2d 
58, 285 N.Y. 130, reversing 23 N.Y.S. 
2d 205, 260 App.Div. 844, affirming 9 
N.Y.S.2d 38, 170 Mise. 236, appeal de- 
Sa 24 N.Y.S.2d 141, 260 App.Div. 
§ 1523 

Minn. Evidence sustained city coun- 
cil’s finding that operator of sewage 
disposal plant, who. had been employed 
by city with notice of his rights under 
the Soldiers’ Preference Act, was in- 
competent, so as to warrant his remov- 
al, and that finding could not be over- 
turned by court in certiorari proceed- 
ing, even though the motives of the city 
council may have been subject to sus- 
picion, Mason’s Minn.St.1927, § 4369. 
—State ex rel. Lund y. City of Bemidji, 
295 N.W.. 514. p 

Tenn. Superintendent of streets, who 
was directly in charge of construction 
and maintenance aud who in effecting 
layoffs and employing others was act- 
ing for the departmental director and 
with and by his authority, was within 


contemplation of charter provision re- — 


quiring that director in charge of any 
departments eliminate surplusage of 
employees in any section or position.— 
Coppock vy, City of Knoxville, 147 S.W. 
2d 103. 

The seniority requirement of charter 
provision that reduction in nuinber of 
municipal employees be effected by lay- 
ing off employees in reverse order of 
their employment has some degree of 
elasticity, and as applying to discharg- 
es by superintendent of streets which 
permits superintendent some power of 


, i 


~ 
4 


selec on, based on- parative com- 
and capacity for performing 
duties—Coppock y. City of 

ville, 147 S.W.2d 103. 
oN municipal charter provision requir- 
_ ing that reduction in number of munici- 
pal employees for sake of economy be 
accomplished by laying off employees 
in reverse order of their employment 
was designed to protect labor foremen, 
but superintendent of streets, in effect- 


‘ing discharges, was vested with some 


discretion in classification of foremen 
in matter of experience and training to 
do particular work.—Coppock vy. City of 
Knoxville, 147 S.W.2d 103. 

Evidence sustained finding of trial 
court that, after discharge of labor 
foreman from position in service de- 
partment of the city, no others were 
retained or thereafter employed in his 
department to perform services which 
he could have competently performed, 


in violation of his seniority rights, so 


as to entitle foreman to recover from 
city wages which he would have re- 
ceived if he had not beén laid off.— 
Coppock yv. City of Knoxville, 147 S.W. 


§ 1529 
Ala. The city of Bessemer in supply- 
ing electricity to the public was not 
engaged in a “governmental function” 
but was engaged in a “business enter- 
prise’ or a “public enterprise’, and 


hence employees engaged in operation 
of the electric distribution system were 


paid in whole or in part from the “‘pub- 
lic funds” of the city and were subject 
to the Civil Service Act applicable to 
Jefferson county, including classes of 
cities of which Bessemer is one, not- 
withstanding that operation of the dis- 
tribution system could not result in 
profit to city of Bessemer, and that city 
acted through a public utility board. 
Gen.Acts 1935, p. 691; Gen.Acts 1939, 
pp. 542, 675. —City of Bessemer v. Per- 
sonnel Board for Jefferson County, 199 
So. 815, 240 Ala. 411. 


§ 1530 

N.Y.Sup. Corporation inspectors and 
hydrant inspectors, who had been. ap- 
pointed by Commissioner of Depart- 
ment of Water Supply and were sub- 
ject to his control and removable by 
him at will, but were paid by transit 
corporation, although neither social se- 
curity nor workmen’s compensation 
Was carried by corporation for such 
employees, were not employees of tran- 
sit company within provision of Wicks 
Act relating to transfer into nonecom- 
petitive class of civil service of em- 
ployees whose services had become un- 
necessary as result of unification of 
transit facilities. Laws 1939, c. 927, § 

2.—McGuinness v. Delaney, 26 N.Y.S.2d 
975, 176 Misc, 540. 

The fact that corporation counsel had 
previously contended that corporation 
inspectors and hydrant inspectors ap- 
pointed by Commissioner of Depart- 
ment of Water Supply but paid by 
transit corporation were not city em- 
ployees did not preclude corporation 
counsel from opposing inspectors’ mo- 
tion for transfer into noncompetitive 
elass of Civil Service under the Wicks 
Act on ground that they were not em- 
ployees of transit corporation. Civil 
Practice Act, § 1283 et seq., Laws 1939, 
c. 927, § 2.~McGuinness vy. Delaney, 26 
N.Y.S.2d 975, 176 Misc. 540. 

W.Va. A member of elective munici- 
pal water board was ineligible to ap- 
pointment by such board to any re- 
munerative position within its control. 
City Charter of Clarksburg, § 38 et 
niet Laws 1921, c. 6; Code 1931, 6- 

, 6-6- 7.—Arbogast y. Shields, 14 SE. 


A member of water board was not 
shown to have had the power to re- 
move an alleged)y ineligible or incom- 
petent employee of the board where it 
was not shown that a sufficient num- 
ber of the other members of the board 
would have joined with him so that at- 
tempted removal might be successful. 
City Charter of Clarksburg, § 38 et 


seq.; Laws 1921, .c. 6; Code 1931, 
oo 6-6-7 .—Arbogast vy. Shields, 14 
S. 


Where member of water board of the 


ie 4, 


city and his wife owned all of the 
capital stock of a corporation which, 
as insurance agent, sold to the city 
eertain insurance policies, and premi- 
ums on the policies were paid to the 
corporation, the member had such an 
‘“nterest” in the policies that would 
justify his removal from office in ac- 
cordance with provision of the munici- 
pal charter making the interest, direct 
or indirect, of a municipal officer in any 
contract with a municipality a ground 
for removal. City Charter 
burg, § 38 et seq.; Laws 1921, c. 6; 
Code 1931, 6-6-5, 6-6-7._Arbogast v. 
Shields, 14 S.H.2d 4. 

In proceeding for removal of member 
of water board of city for becoming 
interested in a contract with the city 
contrary to municipal charter making 
the mere having of such interest a 
ground for removal, it was not neces- 
sary to allege or prove ‘‘willfulness” 
against the member, other than that 
implied from the doing of the act 
charged. City Charter of Clarksburg, § 
38 et seq.; Laws 1921, c. 6; Code 1931, 
6-6-5, 6-6-7.—Arbogast v. Shields, 14 S. 
W.2d 4. 

W.Va. A member of city water 
board had no power to appoint a suc- 
cessor to member ordered removed by 
circuit court during 30 days allowed 
by rule of Supreme Court of Appeals 
for filing of petition to rehear its 
decision affirming such order.—Shields 
v. Romine, 14 §.H.2d 777. 

§ 1534 

N.J.Sup. Superintenvent and_ engi- 
neer of waterworks and sewer depart- 
ment of borough who accepted annual 
appointments for a term of one year, 
and accepted his last reappointment 
after the adoption of the statute pro- 
viding for tenure for exempt firemen 
was precluded from asserting claim 
to tenure, since he was the holder a 
an “office for fixed term” N.J.S.A 
40:47-63.—Smith v. Borough of Mata- 
wan, 20 A.2d 516; 126 N.J.L. 585. 

§ 1536 

Ky. The act amending certain sec- 
tions of second-class municipalities’ 
charter relating to councilmanie form 
of government is invalid as beyond 
Legislature’s power so far as it fixes 
minimum salary of city waterworks’ 
commissioners. Acts 1940, ec. 121; Ky. 
St. §§ 3143, 3143-1.—Board of Alder- 
men of City of Ashland v. Hunt, 145 
S.W.2d 814, 284 Ky. 720. 

§ 15361% 

Cal.App. To sustain conyiction of 
defendant as principal for crime of fal- 
sifying monthly reports of collections 
in city water department, wherein co- 
defendant was employed as bookkeeper 
and collector, there should have been 
evidence from which a reasonable in- 
ference might be drawn that defendant 
knew that false statements were _be- 
ing made in reports by codefendant 
and that defendant aided and abetted 
or advised and encouraged codefend- 
ant in making them.—People vy. Little, 
107 P.2d 634, 41 Cal.App.2d 797, re- 
hearing denied 108 P.2d 63, 41 Cal.App. 
2d 797. 

Conviction of defendant as principal 
for falsifying public accounts in city 
water department wherein codefendant, 
who embezzled city funds and gave 
them to defendant, was employed as 
bookkeeper and collector, was not au- 
thorized where there was no evidence 
in record that defendant knew or sus- 
pected that codefendant’s records or ac- 
counts were falsified.—People v. Little, 
107 P.2a 634, 41 Cal.App.2d 797, re- 
hearing denied 108 P.2d 63, 41 Cal. 
App.2d 797. 

Cal.App. Where embezzlements of 
public funds pursuant to conspiracy oc- 
curred each month over particular pe- 
riod, and at end of each month one 
conspirator filed false statement of ac- 
counts, but there was no evidence that 
other conspirator knew or should have 
known of the false accounts, other con- 
spirator could not be convicted of fal- 
sifying public accounts, though he was 
convicted of conspiracy to embezzle and 
of embezzlement.—People v. Little, 108 
P.2d 63, 41 Cal.App.2d 797, denying 
a eeaeeit) 107 P.2d 634, 41 Cal.App.2d 


of Clarks-, 
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‘ § 1539 
Utah. Where — ordinance pedattade 


that water superintendent furnish a a 
$750 pero anee bond as marshal and 
a $1,000 bond as water superintend-— 
ent, surety which became his bonds-— 
man in the sum of $1,750 for faithful | 
performance of duties as “City - 
shall and Water Superintendent as re 
quired by law’ became liable for a 
maximum penalty of $1,750, whether — 
the loss was from either’ or both 
sources.—Fountain Green City v. Md 
ea Surety Corporation, 111 P20 


An ordinance provision seat ane 
water superintendent to collect asses 
ments from water users and _ delive fe 
the money so collected to the city 
treasurer, was not impliedl rete 
by ordinance directing tha 
by users at the city hall to the city 
treasurer, and surety on faithful pe 
formance bond of superintendent file i 
after passage of the last ordinance, 
was liable for superintendent’s defa 
eations in matter of collections for wa- 
ter assessments. Rev.St.1933, 15- {Gn 
et seq., 15-7-1 et seq., 15-8-78, nab 


79.—Fountain Green City v. Nationa ¥ 
Surety Comporavlon seu P.2d 155. Ci 


W.Va. The circuit court, in entering — 
an order removing from office a mem- — 
ber of a city water board, had the 
power to suspend that order for 30-0 
days to afford such member opportuni ie 
ty to apply to the Supreme Court j 
Appeals for a writ of error, and such — 
member was entitled to a writ re-— 
quiring the other members of the — 
board to abide the Sah Net of the | 


is) 


order. Code 1931, 6-6-6, 6-6-7.—Shield: 
v. Romine, 13 S.H.2d 16. ones 
§ 1541 UP 

Ky. The second-class cities civil — 


service law, prohibiting removal or sus- 
pension of classified service employees 
after six months’ probationary period, 
except for certain reasons, and city he 
ordinance, requiring that any reduction 
in number of such employees be made _ 
by suspending employees in order of 

length of their employment and thai 
those of greater seniority in various 
classifications be suspended last, give 
preference to employees longest in con-~ 
tinuous service of city, so that one 
classified as ‘laborer’ in water dis- 
tribution division of city department — 
of works and_ property at time of 
abolition of such positions and his dis- 
charge following reclassification of oth- | 
er such laborers, younger than he in- 
point of continuous service as ‘“‘service- 
men,” who were retained, was entitled 
to restoration to such position. Ky. 
St.Supp.1938, § 3235h-7.—City of Cov- 
ington v. Crolley, 142 S.W.2d 151, 283 — 
Ky. ; bie 
Ky. The Superintendent of Public 
Works of second-class city could be re- 
moved by ordinance substituting board 
of public works, as authorized by stat- 
ute providing that such office shall cease 
when such board is established, though 
he was statutory officer with fixed term. 
Ky.St. §§ 3118, 3119, 3125.—Board of 
Aldermen of City of Ashland y. Hunt, 
145 S.W.2d 814, 284 Ky. 720. 

A city ordinance, substituting Board 
of Public Works for Superintendent of 
Public Works, as authorized by stat- 
ute abolishing such office on establish- 
ment of such board, was not uncon- 
stitutional, so that circuit court erred 
in holding that such officer should not 
be interfered with until end of term for a 
which he was appointed. Ky.St. §§ vy 
3118, 3119, 3125; Const. §§ 161, 235.— 
Board of Aldermen of City of Ashland, 

v. Hunt, 145 S.W.2d 814, 284 Ky. 720. 

Pa. Where plaintiff who had passed 
civil service examination and had been 
appointed to position of chief of bureau 
of electricity of City of Reading, by the 
resolution of city council, was _ dis- 
charged without charges being made 
against him and without any hearing, 
plaintiff was required, to be reinstated 
notwithstanding that, “without his con- 
sent, he was appointed to another posi- 
tion at a reduced salary. i Ss. 
12198—4408.—Seltzer v. City of Read- 
ing, 17 A.2d 872, 340 Pa. 573. 
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conclusions 


§ 1541 


Pa.Com.Pl. Where it appears, that 
petitioner was appointed by City Coun- 
cil to the position of Chief Electrician 
in the Department of Safety, having 
fulfilled the requirements of and in ac- 
cordance with the Third Class City 
aw, Act 23, June, 1931, P.L. 932, Art. 
44, section 4401, 53 P.S. § 12198-4401, 
his appointment was “for and during 
good behavior’ as provided by_ the 
Third Class City Law, Act 23 June, 
1931, P.L. 932, Art. 44, section 4407, 53 
P.S. § 12198-4407.Seltzer v. City of 


_ Reading, 33 Berks 4. 


Where it appears that petitioner was 
appointed by City Council to the posi- 
tion of City Electrician in the Depart- 
ment of Safety, having fulfilled the re- 


quirements of and in accordance with 
the Third Class City Law, Act 23 June, 

AMC biog 29 Op 
PLS. § 12198-4401, 
moval from office by City Council with- 


932, Art. 44, section 4401, 53 
his summary re- 


out presentation of charges or oppor- 
tunity to be heard was in violation of 
the Third Class City Law, Act 23 June, 


£1931; PL. 982, Art. 44,,sections 4407 
and 4408, 53 P.S. §§ 12198-4407, 12198- 


4408, providing that such appointments 


shall be “for and during good behavior” 


and that removal can be made by City 
Council only after presentation of 
charges and a hearing thereon.—Seltzer 
y. City of Reading, 33 Berks 4 } 
Demotion of City Electrician to the 
position of Chief Operator at a reduced 
salary is a removal from the former 


~ position.—Seltzer v. City of Reading, 33 


Berks 4. ‘ 
Where petitioner duly appointed by 


City Council as Chief Electrician and 


thereafter summarily removed from 
office without presentation of any 
against him and a _ hearing 
thereon, filed his petition for a writ of 
alternative mandamus against the City 
and City Council, and return was made 
thereto, the case follows the form and 
procedure of an ordinary action at 
law; and where the return to the writ 
merely alleges that there had been a 
similar dismissal of a former Chief of 


the Bureau of Electricity “in disregard 


of the Civil Service provisions” in 1936, 
there had been “collusion and 
connivance” in conducting the examina- 


tion, that petitioner’s appointment was 


“in violation of Civil Service Law” and 
that City Council had a general right 
to demote petitioner, the return is de- 
murrable since it sets forth bare legal 
unsupported by | facts.— 
Seltzer vy. City of Reading, 33 Berks 4. 
_ Pa.Com.Pl. Where A, having fulfilled 
the requirements of and in accordance 
with the provisions of Art. 44 of the 
Meteo usgume, 91981, P.. 932))53) PoS.41§ 
12198-4401 et seq., was appointed by 
City Council to the position of Chief 
Electrician and was subsequently re- 
moved without charges having been 
filed against him and without a hearing 
as required by said Act, but fails to 
make any demand for restoration to his 
position for more than a year and a 
half after his removal, his laches bars 
him from asserting any right to his 
former position, the reason being that 
the public interest would be too seri- 
ously affected by the payment by the 
city of two salaries for a single service 
during that prolonged period of time, 
In such case the appointment of B in 
A’s stead, duly made in accordance with 


the said Act, is valid.—Seltzer y. City 
of Reading, 33 Berks 35. 
Tenn. Where employee of water de- 


partment of City of Knoxville was dis- 
charged on September 15, 1939, she had 
no status as a civil service employee as 
regards right of restoration or com- 
pensation, in view of statute taking em- 
ployees of water department out. of 
civil service until November 1, 1939, 
Priv.Acts 1939, c. 491, § 12; § 5, amend- 
ing Priv.Acts 1923, c. 412, § 66.—State 
ex rel. Ball vy. City of Knoxville, 147 
S.W.2d 97. 


1549 
N.Y.Sup. The*board of transporta- 
tion for city of New York, though a 
“state instrumentality’, was so only 
for the purpose of operating and man- 
aging the Independent Subway Sys- 
tem as city’s agent, and hence station 


he A RR eo lh So ala 
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agents employed by board were not 


“State employees”, but were ‘city em- 


ployees”, so as to be amenable _ to 
provision of city charter disqualifying 
any “city employee’ who commits any 
fraud upon city, Public Service. Law, 
§ 130 et seq.; New York City Charter 
1936, § 896—Ferdinand v. Moses, 26 
N.Y.S.2d 382. 

Petitioners, who were ineligible to 
take examination for city civil service 
positions because they had been con- 
victed of conspiracy to steal revenues 
which were property of city while 
employed as station agents by board 
of transportation for city of New 
York, were subject to summary dis- 
missal without charges, notice or hear- 
ing. Public. Service Law, § 1380 ..et 


seq.; New York City Charter 1936, § 
896; Civil Service Law, § 22, subds. 1, 
adh shee ani v. Moses, 26 N.Y.S.2d 
382. 

§ 1551 


N.Y.Sup. Where necessity of main- 
taining continuous service in course of 
transfer to New York City of. two 
rapid transit lines previously privately 
operated rendered competitive exam- 
ination of employees who were to 
work for city impracticable, constitu- 
tional provision requiring appoint- 
ments in the civil service to be made 
according to merit and fitness to be 
ascertained by competitive examina- 
tion so far as practicable was reason- 
ably applied by retaining employees 
of privately operated companies who 
had been employed for one year or 
more and placing them in the non- 
competitive class. Laws 1939, ec. 927, 
§§ 1, 2; Const. art. 5, § 6.—TFelder v. 
Fullen, 27 N.Y.S.2d 699. 

N.Y.Sup. The seniority and promo- 
tion rights of special patrolmen pre- 
sently employed in New York City 
Board of ‘Transportation were not af- 
fected by Wicks Law under which for- 
mer employees of rapid transit com- 
panies taken over by city were re- 
tained and placed in non-competitive 
class with retention of seniority and 
without impairment of right to take 
promotion examinations. Laws 1939, 
c. 927.—McKinnon vy. Delaney, 27 N.Y. 
$.2d 718. 

§ 1559 


S.D. The statutes relating to munic- 
ipal park boards were intended to ere- 
ate an arm of the municipality, or an 
agency through which municipality can 
carry on ordinary municipal functions, 
and not to create a separate entity. SDC 
4522502, 45.2506, 4512510 to 45:2512, 
Pe Ramm eta v. Hugill, 295 N.W. 
) . 

Since a park board is part of a 
municipality and not a separate entity, 
employees of park board are “munic- 
ipal employees’? within statute author- 
izing municipality to adopt ordinance 
establishing civil service system for 


municipal employees. SDC 45.0201 
pe ea v. Hugill, 295 N.Ww. 
An ordinance establishing civil 


service system for municipal employees 
is a regulation of park board operat- 
ing’as agency of municipality, and is 
not a continuing contract of indefinite 
duration with individual employee. SDC 
45.0201(103).—Wheeler v, Hugill, 295 
N.W.. 638. 


-§ 1561 

Ariz. Where plaintiff's name was 
certified to park board of. city of 
Phoenix as qualified for position of 
park maintenance supervisor, on or 
about July 17, 1934, and plaintiff who 
possessed special qualifications as 
landscape architect was given appoint- 
ment on August, 22, 1935, as land- 
scape architect, and was installed in 
classified civil service of city, and on 
December 16, 1936, was promoted to 
position of park maintenance super- 
visor, plaintiff's appointment as super- 
visor was not illegal on ground that 
he was not appointed from eligible 
list prior to expiration of two years 
after his name first appeared thereon, 
as required by ordinance.—City of 
Phoenix v. Powers, 113 P.2d 353. 

Where position of park maintenance 
supervisor of city of Phoenix was 


L CORPORATIONS 


abolished and in place thereof “civil 
service board of the city established 


position of general park foreman with ~ 


identical duties, appointment of one 
who was not on eligible list of civil 
service board, and who had not quali-° 
fied for the position, to the new posi- 
tion was improper, and plaintiff who 
had held the position of park main- 
tenance superyisor was entitled to be 
retained as general park foreman, and 
could recover salary attached to the 
position during time of his ouster 
therefrom, less amount he had earned 
during such time.—City of Phoenix v. 
Powers, 113 P.2d 353. I 
Ark. The statute directing city coun- 
cil to fix number of city employees 
furnished no basis for compelling rein- 
statement of custodian of city park 
who had been suspended by the mayor 
for lack of funds, where there was no 
evidence in record, except parol testi-— 
mony, showing the passage by coun- 
cil sitting as such of any ordinance or 
resolution relating to custodian’s_ re- 
employment... Acts 1937, Act 322,-§ 
Mo ee v.. Fewell, 149 S.W.2d 
Fla. The position of superintendent 
of recreation of city of Jacksonville, 
ereated by 1923 special act establishing 
playground and recreational board of 
such city, was controlled by 1935 act) 
creating Civil. service for cities with | 
population of more than 130,000. Sp. 
Acts 1923, ¢. 9788; Acts 1935, ¢c. 16866. 
—Arnold y. State ex rel. Mallison, 2 
So.2d 874. é 
The special act creating playground 
and recreational board of city of 
Jacksonville gave the board absolute 
eontrol to acquire, establish, maintain, 
and eonduct playgrounds and _ recrea- 
tion centers in such city and authority 
to employ play leaders, playground 
directors, recreation 
and such other officers or employees 
as might be deemed proper. Sp.Acts 
1923, c. 9788—Arnold v. State ex rel. 
Mallison, 2 So.2d° 874. {ey qa 
Iowa. The power to appoint cus- 
todian of cemetery which was estab- 
lished and maintained by city of Des 
Moines was in superintendent of parks 
with approval of city counsel, and not 
jn park board, where statute delegating 
authority to park board did not ex- 
pressly grant power to appoint civil 
service employees, in view of statute 
requiring Civil service appointments in 
cities under commission form of gov- 
ere ok to be made by superintendents 
Co) 


respective departments with ap- 
proval of city council. Code 1939, §$ 
5699.2, 5813.38. 5813.6, 6566: § 5813.1 


et seq.—Kounce vy, City of Des Moines, 
298° N.W. 636, 230 Iowa 760. t 

N.Y. Action of the civil service com- 
mission of the city of New York in 
providing that a grade of 75 per cent. 
would constitute a passing mark in 
written portion of civil service examina- 
tion relating to position of supervisor 
of park operations, which constituted 
40 per cent. of total examination, and 
thereafter providing that the 30 highest 
candidates in the written test who had 
attained a mark of not less than 75 
per cent. would be passed, was arbi- 
trary and violated constitutional pro- 
vision relating to the civil service. Civil 
Service Law, § 1 et seq.; Const. art. 5, 
§ 6.—Borodkin y. Kern, 34 N.Bi2d 896, 
285 N.Y. 732, affirming 24 N.Y.S.2d 
302, 260 App.Div. 914, .affirming 20 
N.Y.S.2d 961, 174 Mise. 339. 

1562 

Ark. Where city’s expenditures bare- 
ly exceeded its revenues, mayor did not 
act arbitrarily in suspending, for rea- 
sons of economy, custodian of city 
park, and custodian was not entitled to 
compel his reinstatement by mandamus. 
Acts .1937, Act’ °322:—Satterfield v. 
Fewell, 149 S.W.2d 949, 

§ 1563 

Il.App. A former superintendent of 
employment of the Board of Park Com- 
missioners was precluded by ‘laches’ 
and “estoppel” from claiming that he 
was a municipal officer whose salary 
could not be reduced during term of 
office so as to authorize his recovery of 
amount of reduction of his salary, 
where superintendent was head of civil 


Vise i 


Kia 


i 


superintendents,  _ 


‘4 


i 
: 


= statement that payment was in full, 


va 


- considered 


School Code, §§ 


upon com- 
salaries in- 
O 


is 
ndent indorsed checks containing 


nd mandamus suit to compel payment 
was not filed until three years and 
two moliths after commissioners had 


— ceased to exist and a district was or- 


ganized, during which period superin- 
‘tendent took no legal action in regard 
to his pay. Smith-Hurd_ Stats.Const. 
art. 9, § 11.—Peonle ex rel. MacGowan 
v. Chicago Park Dist., 30 N.E.2d 198, 
307 Tll.App. 383. 

Mass. The Municipal Finance Act 
and provisions of the charter of the 
‘city of Lawrence providing for a com- 
mission form of government, when 
as a whole, did not bar 
recovery of wages from city by a civil 
service employee who was promoted 
to position of “Supervisor Instructor— 
Caretaker” of swimming pools in Sep- 
tember, 1935, and who was not paid 
for services rendered during certain 
months in 1938 and 19389 because 


“money appropriated by city council to 


pay wages was unlawfully used in 
part for other purposes. St.1911, ¢. 
621, pt. 2, § 34; G:L,(Ter.Ed.) c. 31, 
Siuaea. c.144, § 1 et seq., and § /83A.— 
Rappaport v. City of Lawrence, 33 N. 
H.2d 290, 308 Mass, 545. 


§ 1568 
~ Cal.App. The position of director, as- 
sociate, or assistant director of a bu- 
reau or department of educational re- 
search is not included among positions 


fer which certificates may be issued un- 


der statute, and hence is not within 
terms of statute authorizing acquisition 
of permanent tenure in position “re- 
quiring certification qualifications.” 
5A 215 H.12i254, 5.124, 
G30; 9 $1425 5.150).55.160) to, 5.167, 
5.420 to 5.490, 5.500, 5.502, 5.770 et seq. 
—Brintle v: Board of Education of City 
of Long Beach, 110 P.2d 440. 


In statute providing for permanent 
tenure for positions “requiring certifica- 
tion qualifications’, the quoted phrase 
was intended to refer to particular 
classes of certificates enumerated in the 
School Code. School Code, §§ 5.131, 
5.142, 5.150, 5.160 to 5.167, 5.420 to 
5.490.—Brintle v. Board of Hducation of 
City of Long Beach, 110 P.2d 440. 


Mass.’ School committees are not 
bodies separate and distinct from the 
city governments provided for in that 
chapter dealing with’ city charters, but 
are parts of those governments and are 
within the purview of the _ chapter 
dealing with city charters. G.L.(Ter. 
id.) ¢. 43.—BHastern Massachusetts St. 
Ry. Co. v. Mayor of Fall River, 31 N.E. 


24543, 308 Mass. 232. 


§ 

Mass. In the execution of their 
duties as members of the school com- 
mittee of the city of Boston, such mem- 
bers act, not as agents of the city, 
but as “public officers” in the per- 
formance of public duties. St.1912, ¢. 
195, § 1, as amended by Sp.St.1916, ¢. 
86; St.1929, c. 351.—Sweeney v. City 
of Boston, 34 N.H.2d 658, 309 Mass. 
106. 

The statutory provisions under which 
the mayor of city of Boston is given 
a veto power over appropriations voted 
by school committee of city of Boston, 
and provisions of the city charter 
whereby certain employees of the com- 
mittee are defined as employees of the 
city for pension purposes, and those 
requiring a list to be furnished an- 
nually to the city auditor of all per- 


- gons paid by the city or county, and 


similar provisions of the city charter, 


do not affect the committee’s status 
as an independent board of public 
officers. St.1909, c. 486, as amended; 
~ $t.1936, c. 224—Sweeney -v. City of 


Boston, 34 N.E.2d 658, 309 Mass. 106. 

Mass. In the execution of their 
duties as members of the school com- 
mittee of the city of Quincy, such mem- 
bers act not as ‘agents’ of the city 
but as “public officers’. Gen,.Laws 
(Ter.Ed.) c. 43, §§ 33, 46-55; c. 71, § 
68, as amended by St.1934, c. 97, and § 
71, as amended by St.1935, c. 193.— 
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rburton y. City of Quincy, 34 N.E. 


661, 309 Mass. 11 

aba ono LDie, 

N.Y.App.Div. In filling position of 
chief attendance officer, in board of 
education in city of New York, the 
board of education has nothing to do 
but to appoint nominee of board of 
superintendents. Civil Practice Act, § 
1283 et seq.; Education Law, § 871-a. 
—In re Board of Education of City of 
New York, 24 N.Y.S.2d 482, 261 App. 
Diy. 843. . 


§ 1576 

Wis. Only the school board itself 
ean bind a city by. subscribing an 
agreement to employ. superintendent 
of schools or some note or memoran- 
dum thereof in writing.—Prodoehl v. 
City of Cudahy, 296 N.W. 606, 2387 
Wis. 224. 

Existence of a valid contract of em- 
ployment could not be inferred from 
acceptance by superintendent of 
schools of alleged offer of employment 
contained in resolution adopted by 
city school board that contract of 
superintendent, who had been em- 
ployed in that capacity for three 
years, be renewed, where fact that 
school board did not understand that 
adoption of resolution constituted en- 
try into contract of employment was 
shown by subsequent rescission of res- 
olution before any action was_ taken 
pursuant thereto.—Prodoehl v. City of 
Cudahy, 296 N.W. 606, 237 Wis. 224. 

§ 1580 


Where city school 
board’s resolution, providing for re- 
appointment of superintendent’ of 
schools for specified term, made no 
provision with respect to salary, no 
inference as to the amount of com- 
pensation could be drawn _ therefrom, 
and hence since there would be no con- 
sideration:for the promise, no binding 
contract of employment was created. 
—State ex rel. Melvin y. Board of 
Education of City of St. Bernard, 34 
N.E.2d 285, 67 Ohio App. 330. 
§ 1582 

Conn. The position of janitor in the 
public school system of Bridgeport is 
in the classified service and is gov- 
erned by the provisions of the civil 
service amendment to the city charter. 
22 Sp.Acts 1935, p. 262, -§ 3.—Howe 
v. Civil Service Commission of City of 
Bridgeport, 20 A.2d°397, 128 Conn. 35. 

Where provisionally appointed jani- 
tor in the public school system of 


Ohio App. 


Bridgeport was permitted to occupy ' 


the’ position for more than four 
months in a fiscal year contrary to 
provision of civil service amendment 
to city charter stating that a provi- 
sional appointment shall continue only 
until the establishment of eligible lists 
and in no event shall the appointment 
exceed a total of four calendar months, 
janitor’s provisional appointment did 
not ripen into a permanent appoint- 
ment. 22 Sp.Acts 1935, pp. 262, 267, 
270, §§ 3, 12, 24.—Howe v. Civil Serv- 
ice Commission of City of Bridgeport, 
20 A.2a 397, 128 Conn. 35. 

The Civil Service Commission of 
Bridgeport could not endow a provi- 
sionally appointed janitor in the pub- 
lie school system with permanency of 
tenure by its own action in violation 
of law. 22 Sp.Acts 1935, pp. 262, 267, 
270, §§ 3, 12, 24.—Howe v. Civil Serv- 
ice Commission of City of Bridgeport, 
20 A.2d 397, 128 Conn. 35. 


Where a provisionally appointed 
janitor who was removed from_ his 
position by the director of mainte- 
nance of the board of education of 
Bridgeport was afforded a full hear- 
ing before the Civil Service Commis- 
sion so far as the record disclosed, 
there was no constitutional require- 
ment that he be given a de novo hear- 
ing before the superior court on ap- 
peal. 22 Sp.Acts 1935, p. 269, § 21. 
—Howe v. Civil Service Commission of 
City of Bridgeport, 20 A.2d 397, 128 
Conn. 35 

§ 1586 


Ky. Where at time there remained 
on eligible list only four names, Mu- 
nicipal Personnel Commission certified 
to appointing authority three names as 


Le 


+, 


persons eligible for position of superin- 
tendent of the municipal bureau of so- 
cial service, one of those certified with- — 
drew her name, Commission certified — 
only remaining name on original list 
and two persons other than plaintiff 
withdrew their names from the list 
leaving only plaintiff’s name before the ~ 
appointing authority, the appointing —_ 
authority was justified in declining to — 
appoint plaintiff and in making an — 
emergency appointment. Ky.St.Supp. | 
1939, § 2863-4(c)—Neal v. Williams, 
149 S.W.2d 516, 285 Ky. 753. comes 

Where at time there remained on 
eligible list only four names, Municipal — 
Personnel Commission certified to ap- — 
pointing authority three names as per- _ 
sons eligible for position of superin- 
tendent of the municipal bureau of — 
social service one of those certified 
withdrew her name, Commission certi- 
fied only remaining name on original 
list and two persons other than plain-— 
tiff withdrew their names from the 
list leaving only plaintiff’s name before © 
the appointing authority, and appoint- — 
ing authority declined to appoint plain- 
tiff, trial court properly directed that — 
another examination be held with view — 
of preparing a new eligible list. Ky. — 
St.Supp.1939, § 2863-4(c).—Neal  v. 
Williams, 149 S.W.2d 516, 285 Ky. 753. — 
_Where Municipal Personnel Commis-_ 
sion certified to appointing authority — 
last three names on eligible list for — 
position of superintendent of the mu- ~ 
nicipal bureau of social service, with- 
drawal of others left only plaintiff's 
name before the appointing authority, — 
appointing authority declined to ap- 
point plaintiff, and trial court direct- 
ed that another examination be held 
with view of preparing a new eligible 
list, plaintiff's name was still before 
the appointing authority so that when 
new list was prepared the Commission 
was to certify to the appointing au- | 


thority. the names of two persons © 
standing highest on the list. Ky.St. — 
Supp.1939, § 2863-4(c).—Neal v. Wil- 


liams, 149 S.W.2d 516, 285 Ky. 753. 
_Where Municipal Personnel Commis- — 
sion certified three, names including © 
plaintiff's name as persons eligible for 
position of superintendent of municipal — 
bureau of social service, one of those 
certified withdrew her name, Commis- _ 
sion certified only remaining name on — 
original eligible list, two persons other 
than plaintiff withdrew their names 
from the list and court ordered that 
another examination be held with view 

of preparing a new eligible list, if on 
certification of two additional names 
to the appointing authority plaintiff — 
should not be selected for the position, 
he would no longer be on the eligible 
list therefor unless he again qualified. 
Ky.St.Supp.1939, § 2863-4(c).- -Neal v. 
Williams, 149 S.W.2d 516, 285 Ky. 753 


§ 1587 +f 
~N.Y.App.Div. Provisional appointees © 
as social investigators in the veterans’ — 
division of the New York City depart- — 
ment of welfare could not be covered 
in to competitive positions to the ex- 
clusion of persons on an appropriate 
eligible list—McCann v. Kern, 28 N.Y. 
8.2d 321, 262 App.Div. 109. i 


§ 1588 

N.Y. The employees of the Emer- 
gency Relief Bureau of the City of 
New York or its successor who had 
been appointed without competitive 
examination had no rights of tenure ~ 
to the positions which they held.— - 
Beggs v. Kern, 32 N.H.2d 529, 284 N. , 
Y. 504, modifying 18 N.Y.S.2d 740, 258 D 
App.Div. 1049, affirming 15 N.Y.S.2d i 
342, 172 Misc. 556, reargument denied 
19 N.Y.S.2d 149, 259 App.Div. 714. | 

N.Y.App.Div. Where a person had ( 
been duly certified and appointed as 7 
stenographer and typewriter, grade 2, 
in the Department of Welfare of the 
city of New York, and had completed : 
her probationary period, she was not me 
subject to removal except in accordance 2 
with the provisions of the Civil Serv- 
ice Law. Civil Service Law, § 22.— 
Shraeder v. Kern, 26 N.Y.S.2d 970, 261 
App.Div. 1058, reargument denied 27 
N.Y.S.2d 771, 262 App.Div. 712. 

N.Y.Sup. Where duties of veteran 
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' Civil Service Law, § 15, subd. 1; 


Oye 823: 


- ernmental 


thorized to pay 


relief investigator and social investiga- 

_ tor were identical and assignments and 
salary the same, eligible list for social 
investigator was appropriate list for 
filling position of veteran relief investi- 
gator. Public Welfare Law, § 3-1; 
Civil Service Law, § 1 et seq.; Const. 
art. 5, § 6—Welling v. Portfolio, 26 N. 
Y.S.2d 823. 

A change in title from social investi- 
gator to veteran relief investigator, 
where duties of position remained sub- 
stantially similar and salary the same, 
could not affect civil service status of 
social inyestigator eligibles. Civil Serv- 
ice Law, § 1 et seq.; Const. art. 5, § 6. 
—Welling v. Portfolio, 26 N.Y.S.2d 823. 

Resolutions of Board of Estimate 
abolishing a number of positions of so- 
cial investigator and simultaneously 
_-ereating equal number of positions un- 
der title of veteran relief investigator, 


with duties substantially similar and 


es 
7 


salary the same, were invalid under 
Civil Service Law and Constitution, and 
acts performed and appointments made 
under resolutions were likewise ane 
u - 
lic Welfare Law, § 3-1; Const. art. 5, 
§ 6.—Welling v. Portfolio, 26 N.Y.S.2d 


1591 


§ 
‘Ky. The city’s operation of free 


public library under statutes, meeting 
_ expenses primarily out of city taxes, 
did not constitute a 


“private or pro- 
-prietary ownership” but was a 
function’? as respects 
Pplicability of constitutional provision 
limiting compensation of public of- 
ficers. Loc. & Priv.Acts 1877-78, c. 


1024; Ky.St.1936 and Ky.St.Supp.1939, 
—-§§ 2801b-1 to 2801¢-2; Const. § 246.-— 


Alvey v. Brigham, 150 S8.W.2d 935, 286 
Ky. 610. 
Moneys derived by city free public 


_ library from rents, fines and “county 


contract” funds, which are passed to 
library fund, and with tax revenues 
are used for purpose of conducting a 
free public library, become at once 
“public funds’, “public moneys” or 
“moneys from public sources” as re- 
-spects whether library board was au- 
more than $5,000 to 
secretary-librarian under constitution- 
al provision limiting compensation of 
public officers. Loe. & Priy.Acts 1877- 


78, ¢. 1024; Ky.St.1936 and. Ky-.S8t. 
Supp.1939, §§ 2801b-1 to  2801c-2; 
Const. § 246.—Alvey v. Brigham, 150 


) SW.2d 935, 286 Ky. 610. 
The secretary-librarian of Louisville 


i! Free Public Library is filling an “of- 


fice’ and hence is an “officer’’ within 
constitutional provision limiting com- 
pensation of public officers. Loc 
Priv.Acts 1877-78, ec. 1024; Ky.St.1936 
and Ky.St.Supp.1939, §§ 2801b-1 to 
' 2801c-2; Const. § 246.—Alvey v. Brig- 
ham, 150 S.W.2d 935, 286 Ky. 610. 
Mich. Marriage of woman employee 
of library commission, shortly after 
being notified of commission’s. adop- 
tion of resolution making marriage a 
eause for discharge and with knowl- 
edge of commission’s policy of long 
standing not to have married women 


on city pay roll, constituted “cause 
for discharge’ under civil service 
amendment to city charter authoriz- 


ing dismissal of employee in classified 
service for any cause which might in- 
terfere with efficient discharge of du- 
ties, and hence discharge of such em- 
ployee was not arbitrary action in 
abuse of discretion subject to control 
by courts by writ of mandamus.— 
Nephew v. Wills, 298 N.W. 376, 298 
Mich. 187. 


§1 

N.J. That relators, who had been 
dismissed from office of assistant su- 
perintendent of weights and measures 
in city of Passaic, had been appointed 
and functioned for a considerable time, 
receiving remuneration for which pro- 
vision was made in city budget for 
several years, did not entitle relators 
to claim tenure of office and that they 
could not be dismissed except for 
cause, where office of assistant super- 
intendent had been abolished by ordi- 
nance in 1931 and had not been re- 
yived, N.J.S.A. 51:1-48, 51:1-45, 51:1- 
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53.—Van Brookhoven v. Kennedy, 17 A. — 
2d.152, 125 N.J.L. 507, affirming 14 
A.2d 789, 125 N.J.L. 178.. 

That under the Walsh Act the de- 
partment of weights and measures in 
city of Passaic ‘was allocated to de- 
partment of public affairs, and that re- 
lators had been annointed as assistant 
superintendents of weights and meas- 
ures by director of public affairs, and 
that thereafter city’s governing body 
had adopted budgets in which relators’ 
names appeared as assistant superin- 
tendents, did not entitle relators to 
claim tenure of office and that they 
could not be dismissed except for cause 
where office of assistant superintendent 
had been abolished by ordinance in 
1931 and had not been revived. N.J. 


S.A. 51:1-43, 51:1-45, 51:1-53.—Van 
Brookhoven v. Kennedy, 17 A.2d 152, 


125 N.J.L. 507, affirming 14 A.2d 789, 
TOG ON Jide. 2S : 

Under statute authorizing governing 
body. of a municipality to. provide by 
ordinance for office of and appoint a 
municipal superintendent of weights 
and measures and fix the number of 
assistant superintendents, creation of 
office of assistant superintendent by or- 
dinance is indispensable to the ex- 
istence of such office. N.J.S.A. 51:1- 
3 Brookhoven v. Ken- 
nedy, Weel 25 (ON. ca 0, 
affirming 14 A.2d 789, 125 N.J.L..178. 

That the office of superintendent of 
weights and measures existed in city 
of Passaic did not of itself create the 
office of assistant superintendent, where 
latter office, which once existed, had 
been abolished by ordinance and there 
was no legislative act or ordinance of 
a local body reviving or recreating 
such office. N.J.S.A. 51:1-48, 51:1-45, 
51:1-53.—Van Brookhoven y. Kennedy, 
17 A.2d 152, 125 N.J.L. 507, affirming 
14 A.2d 789,'125 N.J.L. 178: 

If a statute requires that an office, 
such as office of assistant superintend- 
ent of weights and measures of city 
of Passaic, shali be created and ap- 
pointment thereto made by ordinance, 
an office attempted to be created or an 
appointment made in any other way is 
invalid. N.J.S.A. 51:1-438,. 51:1-45, 
51:1-53.—Van Brookhoven v. Kennedy, 
17 A.2d 152, 125 N.J.L. 507, affirming 
14,,A,2d"789, 125. NiJ- ue 178, 

N.J.Sup. That relators, who had 
been dismissed from office of assistant 
superintendent of weights and meas- 
ures in city of Passaic, had been ap- 
pointed and functioned for a consid- 
erable time, receiving remuneration for 
which provision was made in city 
budget for several years, did not en- 
title relators to claim tenure of. office 
and that they could not be dismissed 
except for cause, where office of as- 
sistant superintendent had been abol- 
ished by ordinance in 1931 and had not 
been revived. N.J.S.A. 51:1-43, 51:1- 
45, 51:1-53.—Van Brookhoven v. Ken- 
nedy, 14 A.2d 789, 125 N.J.L. 178, 
affirmed 17 A.2d 152, 125 N.J.L. 507. 

That under the Walsh Act the de- 
partment of weights and measures in 
city of Passaic was allocated to de- 
partment of public affairs, and that re- 
lators had been appointed as assistant 
superintendents. of weights and meas- 
ures by director of public affairs, and 
that thereafter city’s governing body 
had adopted budgets in which relators’ 
names appeared as assistant superin- 
tendents, did not entitle relators to 
claim tenure of office and that they 
could not be dismissed except for cause 
where office of assistant superintendent 


had been abolished by ordinance in 
1931 and had not been revived. N.J. 
StA, 5ls1—43 bes 53 = Van 


Brookhoven v. Kennedy, 14 A.2d 789, 
125 N.J.L, 178, affirmed 17 A.2da 152, 
125 N,J.L. 507. 

Under statute authorizing governing 
body of a municipality to provide by 
ordinance for office of and appoint a 
municipal superintendent of weights 
and measures and fix the number of 
assistant superintendents, creation of 
office of assistant superintendent by 
ordinance is indispensable to the ex- 
istence of such office. N.J.S.A. 51:1~ 
43, 51:1-45.—Van Brookhoven v. Ken- 
nedy, 14 A.2d 789, 125 N.J.L. 178. 


CORPORATIONS 


i 
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That the office of sunerintan dem OF, 
of Passaic did not of itself create the 


weights and measures existed in | 


office of assistant superintendent, where — 


latter office, which once existed, had 
been abolished by ordinance and there 
was no legislative act or ordinance of a 
local body reviving or recreating such 
ofiice. N.J.S.A. 51:1-48, 51:1-45, 51:1- 
53.—Van Brookhoven v, Kennedy, 14 A. 
2d 789, 125 N.J.L. 178. ; 

If a statute requires that an office, 
such as office of assistant superintend- 
ent of weights and measures of city 
of Passaic, shall be created and ap- 
pointment thereto made by ordinance, 
an office attempted to be created or an 
appointment made in any other way is 
invalid. N.J.S.A. 51:1-43, 51:1—45, 
51:1-53.—Van Brookhoven v, Kennedy, 
14 A.2d 789, 125 N.J.L. 178. 


§ 1612 
Mass. Finding that employees of 
cemetery department of city within 


classified civil service acquiesced in 
their suspensions during winter months, 
justified city in assuming that each 
party to contract of employment was 
absolved from obligation to other for 
the winter, and that the contract of 
employment was modified accordingly, 
and hence employees were not entitled 
to recover wages for winter months 
during which they were out of work, 
even if laying them off for winter 
months without formal written notice 
was an unlawful suspension. GI..(Ter. 
Ed.) ¢. 31, § 43—RBranche v. City of 
Fitchburg. 29 N.E.2d 131. 

N.Y. The employees of the Board 
of Child Welfare of the City of New 
York who had been appointed after 
competitive examination had rights of 
tenure which could not be destroyed 
by classification and grading of posi- 
tions in that department.—Beggs v. 
Kern, 32 N.H.2d 529, 284 N.Y. 504, 
modifying 18 N.Y.S.2d 740, 258 App. 
Div. 1049, affirming 15 N.Y.S.2d 342, 
172 Mise. 556, reargument denied 19 
N.Y.S.2d 149, 259 App.Div. 714. 


N.Y. Under constitutional provision 
that merit and fitness shall be the 
basis of the choice of public servants 
and that the test of such merit and 
fitness shall be competitive examina- 
tions where competitive examinations 
are practicable, contract between phy- 
sician and Board of Transportation of 
the City of New York to supply medi- 
eal and surgical treatment which the 
Compensation Law required the board 
to provide for board’s injured em- 
ployees, was invalid. Publie Service 
Law, §§ 133, 134%, 136; Workmen's 
Compensation Law, § 1 et seqg.; Const. 
art. 5, § 6.—Turel v. Delaney, 32 N.B. 


, 


2d 774, 285 N.Y. 16, reversing 19 N.Y. ~ 


S.2d 148, 259 App.Div. 711, affirming 
14 N.Y.S.2d 57, 171 Mise, 962, reargu- 
nee frnied 20 N.Y.S.2d 398, 259 App. 

iv, : : 


N.Y.App.Div. Petitioner who was 
ineligible to take examination for civil 
service position as stenographer-type- 
writer 
city of New York because she was two 
years below minimum age, and who 
secured admission to examination by 


in department of hospitals of — 


misstating her age in a sworn docu- | 


ment, was properly removed from office 
by Municipal Civil Service Commis- 
sion notifying her department head 
that she had been improperly certified 
for appointment and that her services 
should be terminated, and petitioner 
was not entitled to receive notice of 
charges from her department head with 
an opportunity to answer as provided 
by Civil Service Law with respect to 
those holding a permanent position in 
civil service, notwithstanding that peti- 
tioner had held her position for more 
than six months. Civil Service Law, § 
22, subd. 2.—Anplication of Katz, 23 
N.Y.8.2d 150, 260 App.Div. 495, fol- 
lowed in Application of Rosen, 23 N.Y. 
$.2d 154, Smith v. Hodson, 28 N.Y.S.2d 
158 and Resnick vy, Huie, 23 N.Y.S.2d 


N.Y.Sup. Where dietitians in De- 
partment of Hospitals were in grade 


2 of civil service, but grade was re- 


duced as result of reclassification by 
municipal civil service commission so 


ey 


t 


ak | 


a competi 


‘ 


e 1, the dietitians were not enti- 


ied to have their names placed on pre- 
ferred list for positions in grade 2. 


where they had never taken or passed 
( dive examination for grade 2 
positions. Civil Service Law, § 31.— 
Gilchrist v. Kern, 25 N.Y.S.2d 297, 175 


Mise. 843 


Pa.Com.Pl. Where plaintiffs | duly 


passed examinations for civil service 


position of inspector of health as re- 


quired=by the Third Class City Law, 


mB 


Act 23 June 1931, P.L. 932, Art. 44, § 
4401, 53 P.S. § 12198-4401, and were 
subsequently appointed by city council 
without being nominated or approved 
by the direction of the department of 
health as set forth in the Third Class 
City Law, Act 23 June 1931, P.L. 932, 
Art. 44, § 4406, 53 P.S. § 12198-4406, 
plaintiffs never became civil service em- 
ployees by their defective appointment, 
but were employees de facto and sub- 
ject to summary discharge.—Steiner vy. 
City of Reading, 33 Berks 133. 

The Third Class City Law, Act 23 
June 1931, P.L. 932, Art. 9, § 901, 53 
P.S. § 12198-901, providing that council 
shall have the power to appoint or re- 
move all city employees and subordi- 
nate officers except where otherwise 
provided in the Act, definitely and ex- 
clusively and therefore mandatorily 
says that no person shall be appointed 
as inspectors: of health except in ac- 
cordance with the Third Class City 
Law, Act 23 June 1931, P.L. 932, Art. 
44. 53 P.S. § 12198-4401 et seq.—Stein- 


er v. City of Reading, 33 Berks 133. 


subject to 


: “sale” 


Where appointments to civil service 
positions are made in violation of the 
mandatory procedural provision of the 
Yhird Class City Law, Act 23 June 
1931, P.L. 932, Art. 44, § 4406, 53 P.S. 
§ 12198-4406, the persons so appointed 
are officers de facto and as such are 
j summary discharge, even 
though they remain in office for a 
period of fifteen months before any ac- 
tion is taken to discharge them.—Stein- 
er y. City of Reading, 33 Berks 133. 

; 8 1614 
N.Y.Sup. The practice of corpora- 
tion counsel of city of New York in 
ordering photographs for use as evi- 
dence in trial of actions and proceed- 
ings to which city was a party, from 
independent photographers using their 
own plant and equipment and work- 
ing for anyone else they please, at an 
agreed price per photograph, involved 
of merchandise and not “per- 
sonal service’, and _ relationship  be- 
tween counsel and photographers was 
that of “vendor and purchaser’ and 
not “master and servant’, and hence 
practice was not violative of Civil 
Service Law or civil service mandate 
of Constitution, and Municipal Civil 
Service Commission was without pow- 
er to audit photographers’ bills. 
Civil Service Law, § 1283 et seq.; 
Const. art. 5, § 6—Drummond vv. 
Kern, 27 N.Y.S.2d 332, 176 Mise. 669. 


§ 1616 

D.C.Kan. City could not defeat lia- 
bility for legal fees for services ren- 
dered on ground that governing body 
had not passed resolution or formal 
act of employment, where city admit- 
ted there had been informal employ- 
ment and in consequence of such em- 
ployment attorneys rendered services 
and city with full knowledge on part 
of its governing body accepted and 
retained the benefits——St. Lewis vy. 
Kansas City, Kan., 36 F.Supp. 796. 

ULApp. The City Civil Service Act 
did not impliedly repeal provisions of 
City Blection Act empowering city 
boards of election commissioners to ap- 


point their employees. with county 
eourt’s consent and approval. Smith- 
Hurd Stats. c. 24%, § 39 et seq.; ¢. 


46, §§ 179, 226.3.—People ex rel. Cole- 
man y. Lipsky, 30 N.E.2d 502, 307 Ill. 


App. 5 
Ky. Appointments of assistant city 
solicitor and _ solicitor’s stenographer 


were not invalid because solicitor was 
appointed under statute before amend- 
ment thereof and not reappointed aft- 
er such amendment, where statute pro- 
yided that he should hold office for 


positions fell into new. 


successor and amendment did not abol- 
ish office of solicitor or change method 
of filling it. Ky.St. § 3166, as amend! 
ed by Acts 1940, c. 121.—Board of Al- 
dermen of City of Ashland v, Hunt, 145 
S.W.2d 814, 284 Ky. 720. 

N.J. Under statute authorizing city 
council to employ such assistants and 
employees as the necessities of the city 
may require and to pay such compen- 
sation to them as services may be 
deemed reasonably worth, city had 
power to employ auditor to do certain 
auditing work and to fix his compen- 
sation at its reasonable worth. N.J.S. 
A. 40:107-1.—Ross v. City of Garfield, 


19 A.2d 818, 126 N.J.L. 462. 
N.Y.Sup. The law department, 
board of estimate, and director of 


the budget of New York City have 
discretion either to permit corpora- 
tion counsel to order photographs for 
use as evidence in trial of proceedings 
to which city is party, from inde- 
pendent commercial photographers us- 
ing their own plant and equipment 
and working for anyone else they 
please, at an agreed price per photo- 
graph, or to establish a civil service 
position of photographer in law de- 
partment, on full or part time basis, 
or to establish a central photographic 
agency to which all city departments 
may resort, and courts will not inter- 
fere with proper exercise of such dis- 
cretion, particularly where the- prac- 
tice adopted hag been continued for 
almost 50 years without being ques- 
tioned.—Drummond y. Kern, 27 N.Y. 
$.2d 332, 176 Misc. 669. 

Ohio App. The provision of statute 
relating to officers of city council con- 
templates that council will have em- 
ployees. Gen.Code, § 4210.—State ex 
rel. Holloway vy. Rhodes, 35 N.H.2d 987. 

The statute providing that powers of 
city council shall be legislative only 
would not be construed so as to pre- 
vent a city council from employing as- 
sistants in performance of their legal 


function, unless such employment is 
determined to be an abuse of discre- 
tion, Gen.Code, § 4211.—State ex rel. 


Holloway v. Rhodes, 35 N.E.2d 987. 

The city council has an inherent pow- 
er to make full and complete investi- 
gation on any matters coming within 
their operative funetion, whether in 
contemplation of future legislation or 
not, and where nature of the investiga- 
tion is such that council needs compe- 
tent or expert services in aiding them 
in determining their official duties, the 
council has inherent right to make such 
employment. Gen.Code, §§ 4210, 4211.— 
State ex rel. Holloway v. Rhodes, 35 N. 
H.2d 987. 

The council of City of Columbus was 
authorized under its charter to hold 
investigation of gas rate litigation ex- 
penditures and to employ a special in- 
vestigator to assist in the investiga- 
tion. Gen.Code, §§ 4210, 4211.—State 
Gaerels Holloway v. Rhodes, 35 N.E.2d 

Ohio App. The provision in statute 
for appointment and employment ‘of its 
officers and employees by city council 
within ten days from commencement of 
their term is “directory” only, and will 
not prevent exercise of such power at 
a later date if and when a situation 
arises demanding it. Gen.Code, § 4210. 
—State ex rel. Holloway vy. Rhodes, 35 
N.H.2d 987. 


Pa.Com.Pl. The Third Class City 
Law, Act 23 June 1931, P.L. 932, Art. 
44, § 4406, 53 P.S. § 12198-4406, pro- 
viding for nomination of candidates for 
civil service positions by the head of the 
department is not directory but manda- 
tory, since a contrary interpretation 
would defeat the purpose of the Act by 
denying to the head of the department 
the exercise of his discretion in select- 
ing men qualified for these positions. 
Fara v. City of Reading, 33 Berks 


§ 1620 
D.C.Kan. Provision of contract be- 
tween a Kansas city and Public Works 
Administration whereby city agreed 
not to pay any bonus, fee, or commis- 
sion to secure loan and grant, did not 
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| — § 1620. 

defeat city’s liability for legal fees_ 
for services rendered to city in obtain- 
ing grant of money from Federal Hmer- 
gency Administration of Public Works, 
since legal duties and obligations can- 
not be liquidated to the prejudice of — 
a party to whom the obligation is 
due by the obligor entering into a 
contract. with a third party.—St. Lew- — 

is vy. Kansas City, Kan., 36 F.Supp. ie 


796. : x 
Selection and employment Ole 


Idaho. 
special counsel for specific legal serv- 
ices for city, and the compensation, — 
emergency, or necessity for such em-_ 
ployment, must first be determined — 
by authorities charged with safe- 
guarding the treasury, rather than by 
some interested individual who wants 
counsel to defend him. Code 1932, §— 
49-1714.—City of Nampa vy. Kibler, 
113 P.2d411. Ga 

Neb. The foreclosure of tax sale 
certificates by a civil action was clear 
ly within statutory powers of city, an 
the lawful employment of an attor 
ney’s services for that purpose was 
within corporate functions thereof and 
clearly contemplated by the provision 
of its municipal code. Comp.St.1929, 
§§ 77-2009 to 77-2011, 77-2040.—Dar- 
ner y. City of Broken Bow, 299 N.W. 


certificates on behalf of city was 
necessary service in order that th 
proper parties could be ascertained an 
the actions properly instituted, p 
ment of reasonable charges by ¢ 
was authorized as within the scope — 
of the controlling statute empowerin 
municipalities to purchase certificate 
of tax sales and to enforce the same  — 
by foreclosure proceedings. Comp.St. — 
1929, § 77-2010.—Darnell v. City of. 

Broken Bow, 299 N.W. 274. AYE 

N.Y.Sup. Under New York City 
Charter provisions vesting city council — 
with legislative powers of city’ and 
conferring upon it power to appoint 
committee to investigate any matter ~ 
and empowering a committee so ap- | 
pointed to require the attendance and ~ 
to examine and take testimony under | 
oath of such persons as it deems neces- 
sary, committee appointed by the coun- — 
cil is impliedly empowered to employ ~ 
counsel. New York. City Charter of $ 
1936, §§ 21, 43.—Barry v. City of New © 
York, 25 N.Y.S.2d 27,:175 Mise; 712) % 

Under New York City Charter pro- ~— 
visions conferring legislative power of — 
the city upon the council and authoriz- 
ing it to appoint committees to investi- | 
gate any matters and empowering a 
committee so appointed to require the 
attendance and examination of wit- 
nesses, investigating committee of 
emergency unemployment relief is im- 
pliedly empowered to employ counsel 
and charter in effect expressly empow- 
ers council to impose upon city an ob- 
ligation to pay for legal services, and 
charter and administrative code provi-_ 
sions providing that no agency of the © 
city can incur a liability in excess of 
amount appropriated therefor, must 
be read as subject to that qualifica- 
tion. New York City Charter of 1936, 
§$§ 21, 32, 43, 891; Administrative 
Code, § 93c—3.0.—Barry v. City of 
New York, 25 N.Y.S.2d 27, 175 Mise. 
G12. 

A special committee of the council 
of the City of New York desiring legal 
assistance in conducting investigation 
of emergency .unemployment relief was 
not required to call upon corporation 
counsel but could employ its own coun- y 
sel, since charter intended to make the ¢ 
eity council an independent body with 
power to investigate all executive de- 
partments. New York City Charter 
of 1936, §§ 394, 395, 801, 803.—Barry 
v. City of New York, 25 N.Y.S.2d 27, 
175 Mise. 712. 

N.Y.Sup. The city council of city of 
New York is the legislative branch 
of city government, and not an agency 
of city, and council purposely has been 
given powers of investigation of its 
own, independent of executive branch, 
with right to employ counsel of its 
own selection, and commissioner of 
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investigation of executive branch of 
city government cannot investigate to 
find out whether council has made a 
wise choice. New York City Charter 
1936, §§ 803, 981.—In re Hllis, 28 N.Y. 
S.2d 988, 176 Misc. 887. 

: 1628 


§ : 

N.J. Where city’ adopted resolution 
authorizing the employment of an audi- 
tor and the hiring of the auditor was 
ratified and his services accepted by 
resolutions authorizing that he be paid, 
the city was liable for the agreed com- 
pensation, notwithstanding contention 
that resolution engaging his services 
was void, because office could only be 
created by ordinance, since the auditor 
was merely an “employee” and did not 
hold an “office” or “position”. N.J.S.A. 
40:107-1.—_Ross v. City of Garfield, 19 
4.2d 818, 126 N.J.L. 462. 

4 § 1631 
 Cal.App. On issue whether an auto 
machinist was blanketed into civil serv- 
ice of city, the controlling feature in 
determining position held by an em- 
ployee is the nature of duties which he 
Wig while the name attached to 

position is, immaterial. St.1925, p. 
1069, § 121.—Bente v.. Department of 
Water and Power of City of Los An- 

 geles, 114 P.2d 699. 

A person -who performed duties of 
position of auto machinist for city of 
Los Angeles continuously for more than 
six months prior to effective date of 
charter was ‘in the service of” city 
within charter provision authorizing 
the blanketing into civil service of em- 
ployees who have been -eontinuously 
in the service of city for six months 
prior to effective date of charter. St. 
1925, p. 1069, § 121.—Bente v. Depart- 
ment of Water and Power of City of 
Los Angeles, 114 P.2d 699. 

Under provision of charter of city 
of Los Angeles authorizing the blanket- 
ing into the civil service of employees 
holding a position included in Classi- 
fied éivil service and who continuously 
were in service of city for six months 
prior to effective date of charter, a 
person who performed duties of auto 
machinist for more than six months 
prior to effective date of charter was 
properly blanketed into the classified 
civil service of city regardless of 
whether his original employment was 
legal or not. St.1925, p. 1069, § 121.— 
Department of Water and 
Power of City of Los Angeles, 114 P. 
2d 699. 

Cal.App. A person who had _ been 
appointed to position of mechanic ‘in 
service of city of Los Angeles and 
thereafter was appointed to position 
of structural steel worker, which title 
was subsequently changed to struc- 
tural steel shop worker, which position 
had been created by the board and in- 
cluded in classified civil service of city 
for more than six months prior to 
effective date of charter, was blanketed 
into classified civil service of city un- 
der charter provision authorizing the 
blanketing of employees who at time 
of effective date of charter would be 
included in classified civil service and 
who had been continuously in service 
of city for six months prior to adop- 
tion of charter. St.1925, p. 1069, § 121. 
—Rubio v. Board of Civil Service 
Com’rs of City of Los Angeles, 114 P. 
2d 700. 

Cal.App. Under charter of city of 
Los Angeles authorizing the blanketing 
into the civil service of employees hold- 
ing a position included in classified 
civil service and who continuously were 
in service of city for six months prior 
to the effective date of charter, a per- 
son who performed in capable and 
satisfactory manner duties of motor 
truck driver for more than six months 
prior to the effective date of the char- 
ter was blanketed into the classified 
civil service of the city. St.1925,-p. 
1069, § 121.—Little v. Department. of 
Water and Power of City of Los An- 
geles, 114 P.2d 701. 

Ky. Civil Service Rules were en- 
acted for the protection of employees 
who have given long service to em- 
ployer.—City of Covington v. Tren- 
kamp, 152 S.W.2d 999, 287 Ky. 324. 

N.Y¥.Sup. Resolutions and ordinanc- 


es cannot be adopted which flout man- 


date of civil service provisions of Con-— 


stitution. Const. art. 5, § 6:—Welling 
v. Portfolio, 26 N.Y.S.2d 823. 3 

An ordinance which is inconsistent 
with provisions of Civil Service Law_is 
not valid, and no resolution is valid 
which violates the letter as well as the 
principle of the Civil Service Law. 
Civil Service Law, § 1 et seq.—Welling 
v. Portfolio, 26 N.Y.S.2d 823. 


N.Y.Sup. The existence of civil 
service list for position of photog- 
rapher did not prevent corporation 


counsel of city of New York from or- 
dering and purchasing photographs 
from independent commercial photog- 
raphers at an agreed price per photo- 
graph for use as evidence in trial of 
actions and proceedings to. which city 
was a party, where the list was based 
on full time employment at a fixed 
salary per annum, and _ specifications 
for examination did not contemplate 
use of materials and equipment nor 
payment at the rate of so much per 
photograph.—Drummond y. Kern, 27 
N.Y S.2d' 332,176) Mise, 669; 

The practice of corporation counsel 
of city of New. York in. ordering 
photographs for use as evidence in 
trial of actions and proceedings to 
which city was a party, from~-inde- 
pendent photographers using their 
own plant and equipment and work- 
ing for anyone else they please, at 
an agreed price per photograph, in- 
volved ‘‘sale’’ of merchandise and not 
“personal service’, and relationship 
between counsel and photographers 
was that of ‘‘vendor and purchaser’’ 
and not ‘master and servant’, ‘anid 
hence practice was not violative of 
Civil Service Law or civil service man- 
date of Constitution, and Municipal 
Civil Service Commission was without 


power to audit photographers’ bills. 
Civil Service Law, § et’ seq.3 
Const. art. 5 6.—Drummond - v. 


Kern, 27 N.Y.S.2d: 382, 176 Mise. 669. 

W.Va. The one year limitation con- 
tained in statute providing that coun- 
cil of the city of Wheeling shall pre- 
pare a civil service ordinance which 
shall be applicable to the fire and police 
departments and to all employees in 
the administrative services of the city 
and which shall provide for one civil 
service commission for the city, and 
that such ordinance shall be adopted 
within one year after the charter of 
the city becomes effective is “directory’”’ 
and not “mandatory”. Acts HO SDs 
ek 53.—Ebbert v. Tucker, 15 S.B. 


The charter of the city of Wheelin 
and the statute providing for the creas 
tion and maintenance of a civil service 
commission for all paid police depart- 
ments in each city and municipality of 
5,000 population or more, construed to- 
gether, provide for the creation and 
maintenance of two civil service com- 
missions of the city of Wheeling, one 
under the provisions of city ordinance 
adopted pursuant to the charter of the 
city, to govern, under general law, 
the fire department, and, as the council 
may provide all employees in the ad- 
ministrative services of te city, and 
the other to govern all members and 
employees, except the chief of police, 
of the police department of the city. 
Acts 1935, c. 141: Acts 1937, c. 57— 


Ebbert v. Tucker, 15 S.H.2d 583. 
§ 1633 
Cal.App. Refusal of the Civil Sery- 


ice Commission of the City and County 
of San Francigeo to certify name of 
the person standing highest on the list 
of eligibles for -position of general 
clerk-stenographer in the office of the 
board of supervisors was in violation 
of charter imposing imperative duty 
upon the commission to certify name 
of person ranking highest on the cur- 
rent list of eligibles for position to 
be filled.—Ballf v. Civil Service Com- 
mission of City and County of San 
Francisco, 110 P.2d 478. 

Where requisition was filed with the 
Civil Service Commission of City and 
County of San Francisco for a person 
to fill position, the commission was re- 
quired to certify the name of the per- 


’ “servant” «to 


; ate i ae: hi tae 
son ranking highest on the current 
list of eligibles, and its’ failure to do 


so, and the certification of another per- — j 


son, were not justified by provision of 
rule of commission relating to transfers _ 
from one position to another.—Ballf 

vy. Civil Service Commission of City 

and County of San Francisco, 110 P.2d 

478. ; 

Cal.App. The San Francisco charter ~ 
provision that any citizen having qual- 
ifications prescribed by provision that — 
all employees of such city and “county 
shall have been residents thereof for 
at least one year before their appoint- 
ments may submit himself for any ex- 
amination under conditions established 
by Civil Service Commission imposes, 
as “conditions precedent’ to taking 
examination, citizenship and residence 
in such city and county for one year 
before closing date for filing applica-. 
tions to take examination, not merely 
year’s residence before appointment to 
position. St.1931, p. 3062, § 144; St. 
1933, p. 2805, § °%—Dierssen y. -Civil 
Service Commission of City and Count 
of San Francisco, 110 P.2d 513. 

The San Francisco charter confers 
on City and County Civil Service Com- 
mission power to pass on qualifications _ 
of persons taking civil service examina- 
tions, including qualifications such as | 
age, residence, experience, ete., as well 
as those disclosed by examinations. 
St.1931, pp. 2990, 3059; 3060, 3062, 
3064, §§ 21, 140, 141, 144, 145, 147; 
St.1938, Ex.Sess., ‘p. 132,°§) 247-1-— 
Dierssen y. Civil Service Commission 
of City and County of San Francisco, 
110) Py2d- 5123: 

Tex.Civ.App.. The law and all proyi- 
sions of city’s charter pertaining to em- 
ployment of agents and servants of 
city are part of city’s contracts of em- — 
ployment and are read into such con- ~ 
tracts as fully as though they had ac- | 
tually been incorporated therein.—City 
of Galveston y, O’Mara, 146 S.W.2d 416. 
Error granted. , 
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Cal. The _ provisions of the San 
Francisco charter specifying the posi- 
tions which must be included in the 
classified civil service and filled from 
lists of eligibles prepared by the ciyil 
service commission indicate that it 
was the intention of the framers of 
the charter that civil service should 
apply only to persons employed in 
permanent positions in municipal de- 
partments to the end that public sery- 
ice should be free from political shift- 
ing and control resulting from changes 
in administration.—City and County of 
San Francisco v. Boyd, 110 P.2d 1036. 
_“‘Employees” of San Fr&ncisco under 
civil service occupy the relationship of 
; “master” and are gsub- 
ject to the control of the municipality, 
but persons hired by a civil engineer 
under contract requiring him to sup- 
ply municipality with estimates, plans, 
programs, and reports of traffic and 
transit problems would in no respect 
occupy a “position” in a ‘department’ 
as contemplated by the civil service 
provisions of the municipality’s char- 
ter, nor would they become city ‘‘em- 
ployees’’ in the sense of that word as 


used in reference to the classified 
service.—City and. County of San 
Francisco vy. Boyd, 110 P.2d 1086. 

Because the supervisors of San 


Francisco in exercising their discre- 
tion preferred to keep check on details 
of cost of work to be done by a civil 
engineer proposed to be hired for five 
years to aid in the solution of traffic 
and transit problems, rather than to 
contract for the survey to be done for 
a lump sum, did not alter the fact 
that engineer was employed as an “in- 
dependent contractor’ who was not 
within the civil service provisions of 
ibe in Fife ha a charter.—City and 
ounty o an Francisco y. Boyd 
P.2d 1036. ee 
_Cal.App. A city civil service commis- 
sion has wide discretionary powers in 
many of its fields of operation, but 
such commissions have only such pow- 
ers as are conferred on them, and when 
they exceed or abuse their powers it 
is not only within the power. but it is 


~ 


‘ 


*, 


se those adversely 
re te Kinley, 109 P.2d 


__Cal.App. Local boards, such as city 
civil service boards~have only such 
- powers as the people see fit to confer 
on them, and, if such a board exceeds 
- or abuses its powers, the courts are 
empowered to prevent such excess or 
abuse on petition of one adversely af- 
fected.—Rhodehamel y. Civil Service 
retin of City of Oakland, 109 P.2d 


Cal.App. The rule-making power 
vested by a city charter in a municipal 


agency must be exercised in conformity — 


- with all charter provisions, and any 
tule adopted by such ageney which 
has the effect of opening the way to 
circumvent or nullify charter provision 
is to that extent inoperative and void. 
—Ballf vy. Civil Service Commission of 
City and County of San Francisco, 
100 (P.2d: 478: : 

Tll.App. Failure -to mention city 
election commissioners in section of 
City Civil Service Act, excluding elec- 
tion judges and clerks, members of 
boards of education, school superin- 
tendents and teachers, and other speci- 
fied officers and employees, from _clas- 
sified civil service, showed that Legis- 
lature did not intend to extend provi- 
sions of such section to employees of 
independent statutory city board of 
election commissioners under county 
court’s supervision and control. Smith- 
Hurd Stats. ce. 2414, §§ 41, 50.—People 
ex rel. Coleman y. Lipsky, 30 N.H.2d 
502, 307 Ill.App. 137. a A 

The provision of City Civil Service 
Act, excluding election judges and 
clerks from operation thereof, does not 
show Legislature’s intent that regular 
clerks and employees of Chicago elec- 
tion commissioners, authorized by City 
Election Act to employ necessary clerks 
and assistance with county court’s con- 
sent and approval, should be selected 
_ from. Chicago civil service lists, in view 
of adoption of City Civil Service Act 
by many. cities and villages which have 
never adopted City Election Act, but 
continue to conduct elections under Gen- 

eral Election Law or Cities and_ Vil- 

-lages Act. Smith-Hurd Stats. c, 24%, §§ 
41, 50; c. 46, § 179; Laws 1871-72, p. 
880; Ill Rev.Stat.1939, ce. 24, § 122.— 
People ex rel. Coleman vy. Lipsky, 
N.E.2d 502, 307 Ill-App. 137. 

N.J. The language of the Civil Serv- 
ice Act defining the unclassified sery- 
ice as including police magistrates ap- 
pointed by the mayor or other head 
officer of the municipality is descrip- 
tive for purposes of inclusion, but is 
not correspondingly exclusive and does 
not specifically exclude from the un- 


classified service a magistrate ap- 
pointed by the city council. N.J.S.A. 
11 :22-2.—Devlin v. Cooper, 15 A.2d 


630, 125 N.J.L. 414, affirming 11 A.2d 
29,124 N.J.L. 155. 

The Civil Service Act contemplates 
that the employees of a municipality 
adopting the act are to be regarded 
as constituting two main groups, the 
classified service and the unclassified 
service, with all employees belonging 
to one or the other group, and, there- 
fore, an employee who is not in the 
classified service must of necessity be 
considered in the unclassified service. 
N.J.S.A. 11:4-1 et seq.; 11:22-—2.—Dev- 
lin y. Cooper, 15 A.2d 630, 125 N.J.L. 
414, affirming 11 A.2d 29, 124 N.J.L. 
155. 5 
N.Y. No appointment in the civil 
service, though apparently authorized 
by statute or by an ordinance, is val- 
id if the statute or ordinance violates 
the constitutional provision that all ap- 
pointments in the civil service be made 
according to merit and fitness to be 
ascertained by competitive examination, 
Const. art. 5, § 6.—Wipfler v. Klebes, 
30 N.H.2d 581, 284 N.Y. 248, revers- 
ing 22 N.Y.S.2d_ 1, 260 App.Div. 228, 
reversing 298 N.Y.S. 353, 164 Misc. 220. 

N.Y. The Civil Service Law does 
not contemplate that positions may be 
graded for persons appointed in the 
future, while the positions in the same 
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service remain ungraded so long as 


they continue to be occupied by in- 


cumbents previously appointed, though 
incumbents have the same powers and 
duties as those appointed to positions 
in that service thereafter. Civil Serv- 
ice Law, § 1 et seq.—Beggs v. Kern, 
82 N.B.2d 529, 284 N.Y. 504, modify- 
ing 18 N.Y.S.2d 740, 258 App.Div. 
1049, affirming 15 'N.Y.S.2d 342, 172 
Misc. 556, reargument denied 19 N.Y. 
8.2d 149, 259 App.Div. 714. 

The “grading” of a position, being 
determined by the compensation at- 
taching to the position, before there 
can be any grading of the positions in 
an ungraded civil service there must 
be a determination of how far there 
should be a differentiation in the rank 
and duties in the positions within the 
service, and after the Civil Service 
Commission has decided such matters, 
the position must be placed in the 
grade fixed by the salary attached to 
the position. Civil Service Law, 
et seq.—Beggs v. Kern, 32 N.H.2d 529, 
284 N.Y. 504, modifying 18 N.Y.S.2Zd 
740, 258 App.Div. 1049, affirming 15 
N.Y.8.2d 342, 172 Mise._556, reargu- 
ment denied 19 N.Y.S.2d 149, 259 App. 
Divieeres. 

N.Y. The New York City Municipal 
Civil Service Commission’s determina- 
tion of person’s eligibility for ap- 
pointment to civil service position is 
conclusive on appointing officer, ap- 
pointment made from commission’s 
certified list of persons receiving high- 
est grades in competitive examination 
is lawful, and commission may not 
thereafter refuse to recognize such ap- 
pointment merely because it erred in 
determining appointee’s eligibility. 
Civil Service Law, § 1 et seq.—Wolft 
v. Hodson, 33 N.H.2d 90, 285 N.Y. 197, 


reversing 21 N.Y.S.2d 139, 259 App. 
Div. 995, appeal granted Application 
of Wolff, 23 N.Y.S.2d. 479, 260 App. 
Div. 859. 


The Municipal Civil Service Com- 
mission of New York City cannot re- 
serve power to annul its determination 
of person’s eligibility for appointment 
to competitive civil service position, as 
by making certification of his eligibil- 
ity subject to future investigation aft- 
er his appointment. Civil Service 
Law, § 1 et seq.—Wolff v. Hodson, 33 
N.B.2d 90, 285 N.Y. 197, reversing 21 
N.Y.S.2d 139, 259. App.Div. 995, appeal 
granted Application of Wolff, 23 N.Y. 
8.2d 479, 260 App.Div. 859. 


N.Y.App.Div. The court cannot de- 
termine the position of persons on an 
eligible list in the civil service where 
such list has no existence.—Glenn_ v. 
City of Glen Cove, 25 N.Y.S.2d 188. 

N.Y.Sup. Petitioner was not relieved 
from administrative code provision, re- 
quiring’ person receiving compensation 
payable from city fund to be a citizen, 
by the Wicks Law providing that if 
an alien employee of transit facility 
shall have filed a “declaration of in- 
tention’, theretofore or thereafter with- 
in six months of June 19, 1939, he 
must be retained ‘in the service when 
the facility is taken over by the city, 
notwithstanding the thousands of ap- 
plications for certificate of arrival 
pending in New York City created 
such a congestion that compliance with 
the exemption of the Wicks Law had 
become impossible, Administrative 
Code, § B40—4.0; Laws 1939, c, 927. 
—In re Mazzarella (Kern), 25 N.Y.S.2d 
386, affirmed Mazzarelia v. Kern, 24 
N.Y.S.2d 26,‘ 260 App.Div. 1012, re- 
versed 32 N.H.2d 8038, 285 N.Y. 85 


N.Y.Sup. The position of a world 
war veteran employed temporarily by 
the Veterans’ Welfare Bureau as a 
bookkeeper and later as clerk No. 2, 
was at®*all times in the competitive 
class, subject to the statutes and rules 
relating to civil service, which, with re- 
spect to qualification, were temporarily 
suspended, as against contention that 
veteran held his position in an exempt 
classification. Civil Service Law, § 13; 
Public Welfare Law, § 3-1; Const. art. 
5, § 6.—Smith v. Wynkoop, 25 N.Y.S.2d 
452, 175 Misc. 645. 

Where world war veteran’s employ- 
ment by the Veterans’ Welfare Bureau 
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as a bookkeeper and later ag clerk 
No. 2 was for an emergency period 
established by the legislature and per- 
mitted to continue for a limited time 


without qualification under the Civil — 


Service Law, and that emergency per- 
iod expired, eligibility was required 


i, 
<i 
y 
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to be determined by open competitive 


examination with 
standing granted 
permanent competitive class position 
of: clerk except credit on the examina- 
tion _for services rendered. Civil Serv- 
ice Law, § 13; Public Welfare Law, § 
3-1; Const. art. 5, § 6—Smith v. Wyn- 
koop, 25 N.Y.S.2d 452, 175 Mise. 645. 

Though temporary employment 
world war veteran by the Veterans’ 
Welfare Bureau as a bookkeeper and 
later as clerk No. 2, positions in the 
competitive class, was permitted in 
its inception under existing statute 


no preference or 


because of temporary emergency, it 


did not ripen into a legal position un-— 
der the Civil Service Law when veteran 
was continued in employment beyond 
date when temporary employment was 
barred under the Public Welfare Law, 
where continuation was expressly lim- 
ited and became illegal after that date. 
Civil Service Law, § 13; Public Wel- 
fare Law, § 3-1; Const. art. 


175 Mise. 645. 

Where period of world war veteran’s 
legal employment in a temporary ca- 
pacity in positions in the competitive 
class had expired under statute, neither 
his prior service nor his status as a 
veteran operated as an exemption from 


qualification through competitive ‘ex- — 


amination and original appointment. 
Civil Service Law, § 13; 
fare Law, § 3-1; Const. art. 5, § 6— 
Smith v. Wynkoop, 25 N.Y.S.2d 452, 
175 Mise. 645. I 
N.Y.Sup. The power of Municipal 

act is. 


Civil Service Commission to 


in respect to the 


of 


By, §.u0aur 
—Smith v. Wynkoop, 25 N.Y.S.2d 452) | 


Public Wel- — 
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not of unlimited scope, and when it 
establishes an eligible list, after due 


deliberation, its action is 
considered as one of finality; how- 
ever, its authority thereon does not 
wholly cease and if it erroneously 


certifies names therefrom for appoint~ — 


ment, the error may be corrected by 
setting it aside if it was the result of 
illegality, irregularity in vital mat- 
ters, or fraud.—Pape v. Kern, 26 N. 
Y.S.2d 379, 176 Mise. 36. 

N.Y.Sup. Courts look with disfavor 
upon any interpretation of the civil 
service law that tends to include tem- 
porary or provisional employees in 
“covered in” groups.—Fink v. Kern, 26 
N.Y.S.2d 891, 176 Mise. 114, affirmed 
29 N.Y.S.2d 502, 262 App.Div. 829. 

“Provisional’’, in civil service, gener- 
ally refers to filling a vacancy until it 
ean be filled by the regular method and 
provisional appointments are made 
primarily with a view to the appointees’. 
qualifications to serve for the period 
of emergency and therefore provisional 
appointees acquire no vested right to 
appointment to the position merely by 
virtue of such temporary or provisional 
service.—Fink v. Kern, 26 N.Y.S.2d 891, 
176 Misc. 114, affirmed 29 N.Y.S.2d 502, 
262 App.Div. 829. 


Generally, provisional employees have 
no civil service status or right.—Fink 
v. Kern, 26 N.Y.S.2d 891, 176 Mise. 114, 
Affirmed 29 N.Y.S.2d 502, 262 App.Div. 
829. \ 

N.Y.Sup. The mere reclassification of 
a position from a noncompetitive to a 
competitive class does not perforce 
thereot classify out of office the then 
legal incumbent in the noncompetitive 
or exempt class but he is transferred 
along with his position and is unaffect- 
ed by reclassification and is deemed 
“covered in’, Civil Service Law, § 1 
et seq.—Fink v, Kern, 26 N.Y.S.2d 891, 


176 Mise. 114, affirmed 29 N.Y.S.2d 
502, 262 App.Div. 829. 
Ohio App. The general rule of stat- 


utory construction that the expression 
of one thing is the exclusion of others 
did not apply to construction of provi- 
sions of charter of home rule city 
which related to grants of power to 
civil service board where limitations 
on power of board with reference to 


generally — 
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pose of the framers 


- nibiting any person 


adoption of other rules were fixed by 
provisions. Const. art. 18, §§ 1-14.— 
State ex rel. Kipker v. City of Lima, 32 
N.E.2d 488. 

On issue whether resolution adopted 
by city civil service commission was 
inconsistent with provision of charter, 
things are said to be “inconsistent” 
when they are contrary the one to the 
other, so that one infers. the negation, 
destruction or falsity of the other, and 
‘ineonsistenecy” implies opposition, an- 
tagonism or repugnance.—State ex rel. 
Kipker y. City of Lima, 32 N.H.2d 488. 

Under amended charter of home rule 
city vesting~all legislative powers in 
council and vesting in civil service 


board power to adopt rules not in- 
consistent with certain provisions as 
might be necessary for enforcement of 


the merit system, the power conferred 
on civil service board originated under 
eonstitution and was on equality with 
ower conferred by charter..on coun- 
cil, and whether considered legislative 
or administrative or both, it was iden- 
with power conferred on civil 
service’ board by original charter. 
Const. art. 18, §§ 1-14.—State ex rel. 
Kipker v. City of Lima, 32 N.H.2d 488. 

Ohio App. Under city charter pro- 
vision that no person in the classified 
‘service of the city shall take part in 
a political campaign, the word ‘“cam- 
refers to any organized effort 
to promote a cause or to secure some 
definite result with any group of per- 
‘sons, and when tha result or purpose 
to be attained is political, the organ- 
ized effort is a “political campaign.” 
—State ex rel. Green v. City of Cleve- 


‘Vand, 33 N.E.2a 35. 


What is a “political campaign’’ with- 


in city charter provision that no per- 


son in the classified service of the city 
‘shall take part in a_ political cam- 
paign, must be determined primarily 
from the evident purpose of the fram- 
in adopting that 
provision, and that construction of 
the word ‘political’ must be adopted 
which will accomplish the evident pur- 
in framing that 
-provision.—State ex rel. Green v. City 


of Cleveland, 33 N.E.2d 35. 


charter provision pro- 
in the classified 
service from changing the official 
rank or compensation of any other 
person in such service for withholding 
or neglecting to make any contribu- 
tion of money or service or any valua- 
ble thing for any political purpose, 
the words “political purpose’ include 
any plrpose to be attained at an elec- 
tion whether the voters at such elec- 
tion are asked to vote on issues or for 
or against candidates.—State ex rel. 
Green y. City of Cleveland, 33 N.H.2d 
3 


Under city 


5. 

Under city charter provision pro- 
hibiting any person in the service of 
the city from using his official au- 
thority to influence or coerce the politi- 
eal action of any person or body or to 
jnterfere with any nomination or elec- 
tion to public office, whenever a voter 
casts his ballot, such action is ‘‘politi- 
eal action” on his part, whether he 
votes on candidates or for or against 
some issue submitted on the ballot.— 
State ex rel. Green y. City of Cleve- 
land, 33 N.E.2d 35. 


Any election in which the voters 
are asked to pass judgment on ecandi- 
dates for office or on issues is ‘“‘politi- 
eal” in its purpose and result, and 
when an employee in the classified 
service of city takes part in the cam- 
paign preceding such an election, he 
is taking part in a “political cam- 
paign” contrary to city charter provi- 
sion prohibiting any person in the 
classified service from taking part in a 
political campaign.—State ex rel. 
Green v. City of Cleveland, 33 N.E.2d 


Pa. Under provision of the third- 
elass city law authorizing civil sery- 
ice boards to enact rules for the regu- 
lation of classified civil service, civil 
service board of third-class city was 
authorized to enact rule providing for 
probationary appointment before a 
permanent appointment to the classi- 


fied service in order to determine 
whether probationer under actual work- 
ing conditions would become a proper 
and_ efficient governmental employee. 
53 P.S. § 12198—4404.—Matz v. City 
of Clairton, 16 A.2d 300, 340 Pa. 98. 

Under statute authorizing civil serv- 
ice board of third-class city to adopt 
such rules covering appointment of 
employees as in judgment. of board 
shall be best adapted to securing best 
service for public, civil service board 
of third-class city was authorized to 
adopt rule for probationary appoint- 
ment of employees in police depart- 
ment, notwithstanding that no specific 
provision for probationary appoint- 
ment was made by statute as was done 
in providing for appointment of fire 
department employees, since Legisla- 
ture intended to leave such matter to 
board’s discretion. 53 P.S. §§ 8480a, 
12198—4404.—Matz v. City of Clairton, 
16 A.2d 300, 340 Pa. 98. 

Wash. Where city charter and rules 
of civil service commission provide an 
orderly procedure whereby an ag- 
grieved employee may have his com- 
plaint investigated, employee’s failure 
to avail himself of such procedure will 
bar review by the courts.—State ex rel. 
Dunn v. Elliott, 107 P.2d 915. 

Under civil service rules of city of 
Seattle, requiring corrections, applica- 
ble to other competitors to be ordered 
on, all papers affected, court could not 
consider contention of police sergeant 
seeking appointment as captain that 
questions on written examination were 
graded incorrectly, which was apnplica- 
ble to other applicants, in absence of 
showing of how such corrections would 
affect grades of others and sergeant’s 
relative standing.—State ex rel. Dunn 
v. Hlliott, 107 P.2d: 915. 

The civil service rule of city of Se- 
attle, requiring identification of exam- 
ination papers after commission has 
passed on results, implies that exam- 
ination papers shall, in the first in- 
stance, be graded while yet unidenti- 
fied, but contemplates that corrections 
in grading may be made after identifi- 
cation.—State ex rel. Dunn vy. Blliott, 
107 P.2d 915. 

The civil service rule of city of Se- 
attle, providing that corrections in 
grading applicable to other competitors 
be made on all papers affected, is not 
restricted to mere clerical errors, but 
includes such material errors as 
affect the entire class of competitors. 
—State ex rel. Dunn y. Elliott, 107 P. 
2d 915. 

The civil service commission of city 
of Seattle could regrade. examination 
papers, after identity of contestants 
had been disclosed, by changing grades 
on questions that had been graded in- 
correctly for all contestants, and by 
eliminating from consideration ques- 
tions that were controversially worded. 
—State ex rel. Dunn v. Elliott, 107 P. 
2d 915. 

Under civil service rule of city of 
Seattle requiring protest against any 
part of examination to be filed in writ- 
ing within three days after holding of 
examination, court could not consider 
applicant’s objections to oral examina- 
tion as not being public and competi- 
tive, where applicant approved . the 
method of oral interview by request- 
ing re-examination six days after the 
oral examination, and did not protest 
oral interview until five days after~he- 
ing notified of his corrected rating and 
standing.—State ex rel. Dunn y. Elliott, 
107 P.2d 915. 

Wash. The Civil Service Commis- 
sion cannot modify or repeal provisions 
of city charter or pass resolutions not 
authorized by the power by which the 
Commission is created.—State ,ex rel, 
Olson v, City of Seattle, 110 P.2da 159, 

Wash. Under a civil service system 
such as prevails in the city of Seattle, 
whereby both appointments and pro- 
motions are to be made on an examina- 
tion basis, one cannot claim a right to 
a position simply because he is per- 
forming the duties which that position 
entails.—State ex rel. Olson yv. City of 
Seattle, 110 P.2d 159. 

The method prescribed by charter 
and ordinance respecting appointment 


may 


of employees of city of. 


the Civil Service Commission.—State ex 
rel. Olson y. City of Seattle, 110 P.2d 
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N.Y.App.Div. ‘lhe 
Service Commission.of the city of Buf- 
falo may look to the future and require 
that a candidate for appointment in 
the public service be free from dis- 
abling physical defects, notwithstand- 
ing present ability to do the work.— 
Meyers v. Wiener, 23 N.Y.S.2d.311. 

N.Y.Sup. Unless questions in civil 
service competitive examination are to 
be answered by a categorical yes or 
no, some latitude, discretion, and ex- 
ercise of judgment must be left to the 
examiner.—Quinn y. Streeter, 22 N.Y. 
S.2d 546, 174 Misc, 1073. 

A civil service examination must em- 
ploy an objective standard or measure 
in order to be a “competitive examina- 
tion’, and where the standard or meas- 
ure is wholly subjective to, the ex- 
aminers, it differs in effect in no re- 
spect from an uncontrolled opinion of 


the examiners and cannot be termed a 


“competitive ‘examination’’.—Quinn Vv. 
Streeter, 22 N.Y.S.2d 546, 174 Misc. 


A civil service examination cannot be 
classed as a “competitive examination” 
unless it conforms to measures or 
standards which are sufficiently ob- 
jective to be capable of being chal- 
lenged and reviewed when. necessary, 


by other examiners of ability and ex- | 


perience equal to that of examiners 
conducting examination.—Quinn Ne 
Stes, 22> N.Y.S.2d 546, 174 Misc.) 


Wash. A municipality, in the inter- 
est of economy and efficiency, may 
abolish and _ consolidate civil service 
positions and impose on an employee 
duties which may embrace not .only 
services of position for which he holds 
a civil service rating, but services 


which, if considered alone, might come — 


within purview of duties of positions 
under other civil service ¢lassifications 
so long as such power is exercised in 
good faith.—State ex rel. Morris v. City 
of Seattle, 104 P.2d 1118. 


The city of Seattle, which entered _ 


into an agreement whereby the city 
furnished the material and the Works 
Progress Administration paid for the 
labor used on projects, was not re- 
quired to employ civil service em- 
ployees 
driver” on dump trucks furnished for 
use_on projects.—State ex rel. Morris 
v. City of Seattle, 104 P.2d 1118. . 
Wis. Where city contracted with 
team owners who engaged and had 
right to discharge teamsters, but city 
prescribed physical and mental tests 


‘which had to be met by teamsters and 


paid the teamsters under waiver signed 
by team owners directing city to keep 
time record of teamsters and to pay 
wages due teamsters from team own- 
ers, the team owners were ‘independ- 


ent contractors” and the teamsters 
were not “employees” or ‘sub-em- 
ployees” of the city, and _ therefore 


teamsters were not entitled to hav 
city service commission classify thetr 
positions. St.1939, §§ 16.46, 16.50, 
16.51.—State ex rel. Sottile v. Mensing, 


298 N.W. 620, 238 Wis. 189, 134 A.L. 
R. 1144. : 
§ 1637 
Ariz. Under rules and regulations 


of the civil service board of the city 
of Phoenix, a special test or examina- 
tion should not be given an applicant 
for civil service position unless his 
failure to take the regular one was 
due to manifest error or mistake of 
the board.—City of Phoenix y. Pow- 
ers; 113 P'.2d 353. 

Ohio App. The word ‘published’, 
as used in the statute providing that 
notices required by law or ordinance 
to be published should be published 
in newspapers as therein provided, is 
used in its more restricted sense and 
refers only to notices which are, by 
law or ordinance, required to be made 
public in a Beane! book, circular, 
or the like, and has no application to 
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che AS required by statute of the 
giving of a municipal, competitive civil 
service examination. Gen.Code, otk: 
ta) elle- 


Ohio App. An ordinance of council 
of City of Columbus appointing a spe- 
cial investigator to assist in investi- 
gation of gas rate litigation expendi- 
tures constituted a ‘‘temporary appoint- 
ment’, so as to comply with rule of 
Civil Service Commission authorizing 
a temporary appointment for a_ period 
not exceeding 30 days, although ordi- 
nance provided that service should be 
at pleasure of council, where city coun- 
eil by repealing ordinance thereby lim- 
ited employment to 30 days.—State ex 
rel, Holloway v. Rhodes, 35 N.H.2d 987. 

That council of City of Columbus did 
not immediately notify Civil Service 
Commission of employment of special 
investigator to assist in investigation of 
gas rate litigation expenditures on date 
of passage of ordinance employing spe- 
cial investigator, or on date that spe- 
cial investigator entered upon his em- 
ployment, was not vital to making valid 
“temporary appointment’, within rule 
of Civil Service Commission authoriz- 
ing a temporary appointment for a pe- 
riod not exceeding 39 days, since noti- 
fication of commission: was a mere 
“ministerial requirement” and time was 
not necessarily determinative.—State ex 
rel. Holloway v. Rhodes, 35 N.E.2d 987. 

§ 1641 

Conn. Under civil service amend- 
ment to Bridgeport city charter pro- 
viding that when a ‘position in the 
classified service becomes vacant the 
appointing authority, if it desires to 


fill the vacancy, shall proceed in ac- 
eordance with terms of amendment, 
the legislative intent was that no 


position in the classified service can 
be filled except in accordance with 
those terms, which require public 
competitive tests, even though amend- 
ment contains no provision that all 
appointments in the classified service 
must be made only after competitive 
examinations. 22 Sp.Acts 1935, pp. 
262, 267, 270, §§ 3, 12, 24.—Howe v. 
Civil Service Commission of City of 
Bridgeport, 20 A.2d 397, 128 Conn. 35. 


§ 1642 

Ky. It is the duty of the Municipal 
Personnel Commission to certify to ap- 
pointing authority the names of three 
persons standing highest on available 
list for a given position, and the ap- 
pointing authority has a right, general- 
ly to make his selection from a list of 
three candidates. Ky.St. Supp.1939, § 
2863-4(c).—Neal v. Williams, 149 Sw. 
2d 516, 285 Ky. 753. 

Rule of Municipal Personnel Commis- 
sion attempting to define the course to 
be pursued by appointing officer when 
fewer than three names are certified to 
him was unauthorized, since the field 
of appointment lies within the peculiar 
province of administrative ofBcers to 
whom names are certified. Ky.St.Supp. 
1939, § 2863-4(c).—Neal v. Williams 
149 S.W.2d 516, 285 Ky. 753. 


§ 1645 — 

Mass. A municipality can exercise no 
direction or control over cne whose 
duties have been defined by the Legis- 
lature.—Gibney y. Mayor of Fall River, 
29 N.E.2d 133. 

N.Y. The provision of the Military 
Law permitting officers and employees 
of a state, or political subdivision, to 
absent themselves for military or 
naval duty, invokes the constitutional 
provisions devised to secure continu- 
ance in publie service of those found 
competent to discharge the duties 
thereof. Military Law, scans subd. 1; 
Const. art.5,' § 6. —Hoy y. Broome 
County, 34 N.E.2d 481, 85 N.Y. 402, 
134 A.L.R. 916, reversing 25 N.Y.S8.2d 
H2i, 17, Mise= 896. 

Tex.Civ.App. An officer or employee 
of a city, not expressly so authorized, 
cannot bind or stop the city in matters 
placed exclusively within authority of 
the city commission, in absence of clear 
showing that conduct of subordinate 
officer was so closely related to ex- 
pressed will of the governing body as 
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to constitute his act that of the com- 
mission itself—Hallman y. City of 
Pampa, 147 S.W.2d 543, error refused. 


§ 1647 

Pa, In construing statute relating to 
appointments to fill vacancies in civil 
service positions of third class city, 
court must ascertain and effectuate the 
intention of the Legislature, 46 P.S. § 
551; 53 P.S. § 12198—4406.—Steiner v. 
city of Reading, 19 A.2d 2838, 341 Pa 


The purpose of the statute relating 
to appointments to fill vacancies in civil 
service positions of third class city was 
to achieve improved municipal service 
by means of a system of examinations 
conducted by impartial board and limit 
ecouncil’s choice to candidates certified 
as competent and to secure to ap- 
pointees a tenure which could not be 
terminated except after notice and hear- 
ing on definite charges, and the provi- 
sion that director of department shall 
nominate from the four that are certi- 
fied is only a matter of procedure, 
since it is not the nomination that es- 
tablishes competency, which flows from 
examination and certification. 53 P.S. 
§ 12198—4406.—Steiner v. City of Read- 


ing, 19 A.2d 283, 341 Pa. 164. 
652 
Cal.App. Where a city charter makes 


specific provision for appointments or 
assignments to particular positions in 
employment of the city, it is an es- 
sential condition to a recovery of the 
salary annexed to such positions that 
the prescribed method of appointment 
or assignment be followed.—Heard v. 
Board of Administration of All City 
Employees’ Retirement System of City 
of Los Angeles, 104 P.2d 47, 39 Cal. 
App.2d 685. 

Ill App. Where act, providing that in 
computing duty disability benefits of 
municipal employee the salary of em- 
ployee affected should be assumed to 
be not less than such salary was on 
July 1, 1931, was applied in com- 
puting benefits due employee injured 
after effective date of such act, whose 
salary had been reduced since July 
1, 1931, such act did not violate con- 
stitutional prohibition against legisla- 
tion granting ‘‘extra compensation” to 
public officers or servants after service 
has been rendered. Smith-Hurd Stats. 
e. 24, § 1100%; Smith-Hurd Stats. 
Const. art. 4, § 19.—Oliver v. Retire- 
ment Board of Municipal Employees’ 
Annuity & Benefit Fund of Chicago, 
35 N.E.2d 405, 311 Ill.App. 38, trans- 
ferred 32 N.H.2d 166, 375 Ill. 641. 

Mass. That money appropriated by a 
city council to pay a civil service em- 
ployee’s wages was “misused by the al- 
dermen’” was not a defense to em- 
ployee’s claim for wages for which spe- 
cific appropriation had been made and 
under which liability to pay employee 
was properly incurred by or in behalf 
of city under its charter as well as 


under Municipal Finance Act. Se 
ec. 621, pt. 2, § 34; G.L.(Ter.Hd.) c. 
§ 1 et seq. — Rappaport v. City of lage 


rence, 33 N.E.2d 290, 308 Mass. 545. 
Where a city’s civil service employee 
was promoted to a position in a city de- 
partment in September, 1935, and pro- 
motion was authorized by civil service 
commission, and no written notice was 
ever given employee that he was sus- 
pended or that his compensation was 
lowered, and employee did not acqui- 
esce in city’s failure to pay employee 
for services rendered during certain 
months in 1938 and 1939, the city’s 
failure to pay employee’s wages did not 
relieve city of its contractual obligation 
to pay employee, and fact that em- 


ployee did not seek a hearing under 
statute was immaterial. G.L.(Ter.Hd.) 
ce. 81, § 48; ©. 44, § 1 et seqg., and § 


33A.—Rappaport v. City of Lawrence, 
33 N.H.2d 290, 308 Mass. 545. 

Mass. A city’s failure to appropriate 
sufficient money to pay salaries or 
wages of employees in classified public 
service, without taking lawful measures 
to reduce their number or compensa- 
tion, does not affect city’s liability to 
pay employees, and a city cannot re- 
main inactive and permit such employ- 
ees to work at rate of wages lawfully 


ithe aly 


fixed and then set up a lack of money ~ 
as an excuse for not paying a tel fey 
—Rappaport v. City of Lawrence, 33 N 
BH.2d 290, 308 Mass. 545. 

Neb. Attorney who was employed ~— 
by city to foreclose tax sale certificates : 


on behalf of the city for a contingent | 
attorney’s fee from the proceeds of — 
public sales, and who had no part in 
the several acts performed in Statu- 
tory redemption prior to action on 
the certificates of tax sale, was not — 
entitled for his alleged services’ to a- 
percentage on the proceeds received — 
by the city when realty was redeemed, 
since any service rendered for which sia 
no statute authorizes a fee must be — 
performed  gratuitously.—Darnell_ ‘v. 
City of Broken Bow, 299 N.W. 274, — 
The reasonable value of attorney’s — 
services in 14 actions to foreclose tax _ 
sale certificates on behalf of city was 
$2,925, where 117 causes of action in 
volved were reduced to decree and 
the property was sold at public sal 
for $23,749.66 gross.—Darnell v. City — 
of Broken Bow, 299 N.W. 274. es ‘ 
The reasonable value of attorney's | 
services in instituting four actions con- ei M 
taining a total of 37 causes of action, 
to foreclose tax sale certificates on be- “a 
half of city, prior to expiration of two- 
year redemption period, and obtaining — : 
decrees, of foreclosure which were Lure ae 


mayor and city council, was 
Const. art. 8, § 3.—Darnell v. City of 
Broken Bow, 299 N.W. 274. a 

The reasonable value of attorney's | 
services in instituting an action to 0 
foreclose a tax sale certificate on be-- 
half of city was $75, where the ac- 
tion was dismissed before decree of 
foreclosure was entered therein, be- 
cause of redemption effected by tax 
debtor.—Darnell v. City of Broken 
Bow, 299 N.W. 274. 

N.Y.Sup. A city employee was not 
entitled to receive higher salary than 
that fixed in budget for years 1938, 
1939 and up to July 1, 1940, although 
a higher estimate had been previously 
submitted by county officer involved as_ 
salary fixed by him for employee, but. 
where employee’s salary was inerakead 
in budget for fiscal year beginning — 
July 1, 1940, employee was entitled to | 
summary judgment in the increased — 
amount earned by her after July 1, 
1940.—Glazman y. City of New York, 29 
N.Y.S.2d 804. (ious 
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Ky. Municipal employee who was 
entitled to be restored to a position of 
truck driver was entitled to salary as 
truck driver subject to any increase 
or decrease in salaries in the class in 
which employee belonged.—City of — 
Covington v. Trenkamp, 152 S.W.2d 
999, 287 Ky. 324: te 

Where city abolished position of 
storekeeper held by employee who was | 
first employed as truck driver but did 
not restore the employee to position 
of truck driver notwithstanding that — 
he was an efficient employee and no 
charges were preferred against him, 
employee was peaverly ordered to be 
restored to such position and allowed 


back pay. Ky.St.Supp.1939, § 3235h-1 
et seq.—City of Covington v. Tren- 
kamp, 152 S.W.2d 999, 287 Ky, 324, 


Pa.Com.Pl, Where plaintiff, a city 
electrician, was wrongiully discharged 
from his Civil Service job by resolution 
ot City Council, which resolution was 
subsequently rescinded while plaintiff's 
appeal to Civil Service Board was still 
pending, the plaintiff may recover in 
assumpsit his salary from his dismis- 
sal until his reinstatement less the 
amount he earned elsewhere during 
this period, since the pendency of 
plaintiff's appeal did not affect his 
right to recover his salary during the 
limited period covered by the _ suit, 
City Council having by their own reso- 
lution aborted the appeal itself.—Long- 
enecker vy. City of Reading, 33 Berks 
279, followed in Kosmoski v. City of 
Reading, 33 Berks 287; Ambler v. City 
of Reading, 33 Berks 288; Schaeffer y. 
City of Reading, 33 Berks 289; Ruffe 

city of Reading, 33 Berks 289; Selt- 
zer vy. City of Reading, 33 Berks 290. 

Pa.Com.Pl. Where city council by 


é 


_charged him, 
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resolution unlawfully demoted A, a 
city electrician appointed under Civil 
Service law, thereafter unlawfully dis- 
and then rescinded the 
resolution of discharge, A is entitled 
to reinstatement with back pay com- 
puted at his original salary rate from 
the date of demotion to his reinstate- 
ment, less the salary paid him by the 
city for the time he held the lower pos- 
ition; but the city can not set off in- 
come received by A from outside sourc- 
es during ‘the period of discharge 
against A’s right to reimbursement 
since it would thereby profit by its 
own wrong contrary to public policy.— 
Seltzer vy. City of Reading, 33 Berks 
283: 

Where a judgment directed defendant 
city to reinstate plaintiff to his posi- 
tion as city electrician and to reim- 
burse him for his losses, but the record 
does not disclose nor the. judgment 
state the amount of reimbursement, 
the judgment is conclusive as to the 
right to reinstatement but not as to 
the amount of the, reimbursement.— 


eet y. City of Reading, 33 Berks 
at 
§ 1657 f 
D.C.Kan, Where legal services of 


plaintiff firm were of such a nature that 


they constituted the influencing factor 


in procurement of grant of money from 
Federal Emergency Administration of 
Public Works for city in construction 


of wharf and grain elevator and im- 


provements incident thereto, fee of $20,- 
000 was fixed as fair and just allow- 
ance for services rendered.—St. Lewis 
vy. Kansas City, Kan., 36 F.Supp. 796. 

Kan. Where an employee of mu- 
nicipality who holds no city office with 


- fixed term or salary but may be dis- 


charged at any time with or without 
cause, signs vouchers and accepts pay 
checks for many months at the rate 
of pay tendered and files no claim for 
additional compensation until after his 
services are terminated, the employee 
is “estopped” in the absence of ex- 
press contract otherwise from making 
claim for additional compensation.— 
Jenkins vy. City of Lindsborg, 107 P.2d 
05y Use Kan. 727. 


Where municipal employee testified 
that when his daily hours were reduced 
from twelye to eight he informed 
superintendent that he was not will- 
ing to work at 30 cents an hour and 
that superintendent stated he would 
see if he could obtain 45 cents an hour 
for employee, but employee accepted 
pay checks based on 30 cents an hour 
without filing claim for additional com- 
pensation, by accepting checks which 
he knew were based on rate of 30 cents 
an hour the employee was “estopped” 


from asserting an implied contract. for 


payment of greater rate and from re- 
covering additional compensation on 
principal of quantum meruit.—Jenkins 
v. City of Lindsborg, 107 P.2d 705, 152 
Kan. 727. 


N.J. Under statute authorizing city 
eouncil to employ such assistants and 
employees as the necessities of the city 
may require and to pay such compensa- 
tion to them as services may be deemed 
reasonably worth, city had power to 
employ auditor to do certain auditing 
work and to fix his compensation at its 
reasonable worth. N.J.S.A. 40 ;107-1.— 
Ross vy. City of Garfield, 19 A.2d 818, 
126 N.J.L. 462. 

N.Y. Under charter and _ statutory 
provisions authorizing city of Blmira 
to abolish or create by ordinance posi- 
tions in civil service and to refuse to 
appropriate moneys for payment. of 
salary attached to position so abol- 
ished, discretion is vested in council 
to determine what services shall be 
performed for city, who shall perform 
them, and what compensation shall be 
paid for such services, and so long as 
council does not transcend limits of 
powers conferred upon it, no court 
may substitute its judgment for judg- 
ment of the council in such matters. 
Laws 1906, c. 477, as amended.—Wip- 
fler v. Klebes, 30 N.BH.2d 581, 284 N.Y. 
248, reversing 22 N.Y.S.2d 1, 260 App. 
Div. 228, reversing 298 N.Y.S. 353, 164 
Mise. 0. 
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N.Y. Ordinarily, the salary attached 
to a position varies with the rank, pow- 
ers, and duties of the position.—Beggs 
vy. Kern, 32 N.B.2d 529, 284 N.Y. 504, 
modifying 18 N.Y.S.2d 740, 258 App. 
Div. 1049, affirming 15 N.Y.S.2d 342, 
172 Mise. 556, reargument denied 19 
N.Y.S.2d 149, plates ater ie 714, 

659 


Ariz. The city of Phoenix in con- 
solidating or abolishing civil service 
positions or reducing salaries or lay- 


ing off employees must act in accord-' 


ance with civil service rules and must 
recognize seniority.—City of Phoenix 
v. Powers, 113,P.2d 353. 

Mass. Where a city’s civil’ service 
employee was promoted to a position 
in a city department in September, 
1935, and no written notice was ever 
given employee or civil service commis- 
sion, that employee was suspended or 
that his compensation was lowered, city 
could not avoid liability to employee for 
wages for services performed during 
certain months in 1938 and 1939, on 
ground that appointment was a ‘“‘new 
position” or “increase in rate” and was 
invalid from time when made because 
made after submission of 1935 budget 
and because no supplementary budget 
was passed. G.L.(Ter.Ed.) ¢. 31, § 43; 
ce. 44, § 33A.—Rappaport v. City. of 
Lawrence, 33 N.W.2d 290, 308 Mass. 545. 
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Cal. The right to receive periodic 
payments under a pension is a con- 
tinuing one, and any time limitation 
upon right to sue for each installment 
commences to run from time when that 
installment actually falls due, but be- 
fore claimant can claim periodic pay- 
ments, right to pension must be estab- 
lished and an action to determine ex- 
istence of right necessarily precedes 
and is distinct from an action to re- 
cover installments.—Dillon v. Board of 
Pension Com’rs of City of Los Angeles, 
116 P.2d 87, prior opinion 109 P.2d 
660, prior opinion 100 P.2d 803. 

Where charter of City of Los An- 
geles required an application to the 
Board of Pension Commissioners before 
court proceedings could be instituted 
to establish right to a pension, claim- 
ant could not sue for pension while 
claim was being considered by the 
Board, but running of the statute of 
limitations was suspended during any 
period in which the claimant was pre- 
vented from taking action. to protect 
her rights. Code Civ.Proc., § 356,, St. 
1925, p. 1086, § 183 as amended by St. 
1927, p. 2023.-—Dillon y. Board of Pen- 
sion Com’rs of City of Los Angeles, 
116 P.2d 87, prior opinion 109 P.2d 
660, prior opinion 100 P.2d 803. 

Under Los Angeles charter provision 
requiring that any claim against the 
city other than for damages be present- 
ed within six months after last item 
of account or claim has accrued, a 
claimant can assert his right to a pen- 
sion before Board.of Pension Commis- 
sioners at any time after event giving 
rise to claim has occurred so long as 
claim is made within six months after 
any payment would have accrued, and 
if pension is granted he is entitled to 
receive payments in future but can 
recover only those past payments 
which would have accrued within a six 
months’ period prior to time of mak- 
ing of the claim, St.1927, p. 2014, § 376. 
—Dillon v. Board of Pension Com’rs 
of City ‘of Los’ Angeles, 116 P/2a-37, 
prior opinion 109 P.2d 660, prior opin- 
ion 100 P.2d 803. 

The Los Angeles charter provision re- 
quiring that any claim against the city 
other than for damages be presented 
within six months after the last item 
of the account or claim has accrued 
does not require a claimant to make a 
succession of claims for pension every 
six months in order. to keep alive his 
right pending court action, but re- 
quires the filing of only one claim with 
the Board of Pension Commissioners, 
and if the claimant does so and his 
claim is refused he may _ thereafter 
maintain mandamus action in superior 
court within three years from time 
when right first accrued. Code Ciy. 
Proc. §§ 338, 356; St.1927, p. 2014, § 


.Com’rs of City of Los sae at 
2d 37, prior opinion 109 P.2d 660, pri- — 
or opinion 100 P.2d 803. ‘pp lgit ss 


i 


) 


376.—Dillon y. Board of 


Pension 
Angeles, 116 P. 


Cal.App. Owners of trucks em- 
ployed by city of Los Angeles under 
ordinance providing for operation and 


rental of privately owned dump trucks ~ 


by city, and who could be discharged 
by city at will were not ‘‘employees 


of city, within provision of city char-~ 


ter providing for a retirement plan for 


city employees, notwithstandimg claim 


that owners had completed more than 
10 years of continuous service for city 
and that they were directed in per- 
formance of their tasks by foreman 
and city engineer where orders to own- 
ers by foreman and engineer were only 
with reference to materials requiring 
transportation. $t.1925, pp. 1043, 
1062, 1064; St.1937, pp. 2945, 2946, 
§ 502, subds. A, B.—Heard v. Board 
of Administration of All City Hm- 
ployees’ Retirement System of City of 
ee Angeles, 104 P.2d 47, 39 Cal.App.2d 

The purpose of provisions in charter 
of city of Los Angeles providing for 
a plan for retirement of city employees 
is to provide-a means whereby super- 


annuated public employees may be re- 


placed in order to promote economy 
and efficiency in public -service. St. 
1937, pp. 2945, 2946, § 502, subds. A, 
B.—Heard y.. Board of Administration 
of All City Employees’ Retirement 
System of City of Los Angeles, 104 P. 
2d 47, 39 Cal.App.2d 685. ; 
Under provisions of charter of city 
of Los Angeles providing for a plan 
for retirement of city employees, it was 
intended that retirement system was 
to be applied to those persons hold- 
ing positions created by city council 
at a regular salary of $60 or more per 
month. St.1937, pp. 2945, 2946, § 502, 
subds. A, B.—Heard v. ‘Board of Ad- 
ministration of All City Employees’ Re- 
tirement System of City of Los Angeles, 
104 P.2d 47, 39 Cal.App.2d 685... 


Where owners of trucks were em- 
ployed by city of Los Angeles under 
ordinance concerning operation and 
rental of privately owned dump trucks 
by city, fact that agencies of city may 
have been derelict in failing to require 
execution of writings at time of en- 
gaging owners’ trucks and that own- 
ers might not have contracted with city 
for use of trucks for any certain pe- 
riod of time did not make owners “em- 
ployees” within meaning of provision 
of city, charter providing for a plan 
for retirement of city employees. St. 
1925, pp., 1043, 1062, 1064, 1449. St. 
1937, pp. 2945, 2946, § 502, subds. A, 
B.—Heard vy. Board of Administration 
of All City Employees’ Retirement Sys- 
tem of City of Los Angeles, 104 P.2d 
47, 39 Cal.App.2d 685. 


Owners of trucks who had been em- 
ployed by city of Los Angeles under 
ordinance concerning operation and 
rental of privately owned dump trucks 
by city and who were subject to dis- 
charge at any time could not claim 
benefit ‘of provisions of city charter 
providing for a plan for retirement of 
city employees on ground that owners 
had been blanketed into classified civ- 
il service pursuant to a section of 
charter where, on effective date of such 
section, owners had not been in clas- 
sified civil service continuously for a 
period of six months prior to adoption 
of the section. St.1925, pp. 1062, 1064, 
1142; St.1937, pp. 2945, 2946, § 502, 
subds. A, B.—Heard y. Board of <Ad- 
ministration of All City Employees’ Re- 


tirement System of City of Los Angel-- 


es, 104 P.2d 47, 39 Cal.App.2d 685, 
Cal.App. The provision of charter of 


city of Sacramento for pension allow- 


ance to widow of city employee within 
retirement system upon death of such 
employee during performance of duty 
should be liberally construed to carry 
out beneficial purposes of the provi- 
sion.” St.1936,. p. 2527, 18 1 7e(e) tees 
Vero y. Sacramento City Employees’ 
Retirement System, 107 P.2d 82. ' 
Cal.App. A municipal officer or em- 
ployee who is guilty of conduct war- 
ranting dismissal should not continue 
in office or be permitted to receive oth- 


‘Tee 


emoluments, such as a pension, of- 

ed as an inducement to honesty and 
ficiency, though he may be otherwise 
entitled to such other emoluments.— 
MacIntyre y. Retirement Board of City 
ant County of San Francisco, 109 P.2d 


Without regard to time or vesting of 


pension rights, it is an implied condi- 


tion of employment, and hence a condi- 


tion of such vesting that the duties of 


a municipal employee shall have been 
faithfully performed, and if not, it is 
immaterial whether the proper author- 
ities discover the misconduct and file 
charges before or after application for 
a pension, so long as the charges are 
filed before an order is made by the 


' retirement board, sinee the filing of an 


application for a pension does not ipso 
facto retire the applicant—MacIntyre 
v. Retirement Board of Citv and Coun- 
ty of San Francisco, 109 P.2d 962. 
Where judgment was entered for re- 
tirement board of city and county .in 
proceeding by police officers for writ of 
mandate to compel the board to permit 
the retirement of the officers on pen- 
sion, because of the fact that the offi- 
cers had been dismissed because of 
misconduct, board was not, until appeal 
from the judgment was determined, in 
a position to act on the applications 
of the officers for retirement—MacIn- 
tyre v. Retirement Board of City and 
County of San Francisco, 109 P.2d 962. 


Cal.App. In computing minimum an- 
nual retirement allowance of member of 
Los Angeles City -Employees’ Retire- 
ment System, who had been in city’s 
employ for €3%, years immediately. pre- 
ceding retirement at age 70 and for 8 
years at a time some 30 years earlier, 
under city charter provision for mini- 
mum allowance equal to 30 per cent. 
of the average annual compensation 
earnable by such member during the 
Jast 10-year period or such _ portion 
thereof as he was employed immediately 
preceding his retirement, such mem- 


_ ber’s salary for the 6%4-year period im- 
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mediately prior to his retirement only 
could be considered.—Todd v. McNich- 
ols, 112 P.2d 675. 


Fla. Rights of municipal employee 
contributil.g to pension fund under 
statute author’zing pension system will 
not prevent Legislature from repealing 
or amend ng statutes. Const. art. 8, § 
8.—Voorhees v. City of Miami, 199 So. 
313: 

Generally, laws establishing pension 
system for municipal employees are 
sustained as valid on ground that pen- 
sions are in nature of ‘‘compensation”’ 
for services previously rendered and 
for which pay was withheld to induce 
long continued and faithful service, and 
“pensions” are not regarded in nature 
of increased compensation to public 
servants nor as involving a “gift” of 
city’s money within constitutional pro- 
hibitions.— Voorhees y. City of Miami, 
199 So: 3138. 

The Legislature, in enacting special 
act authorizing city of Miami to adopt 
ordinance establishing a retirement al- 
lowance and death benefit system for 
all municipal employees, intended that 
prior special act authorizing pension 
and retirement fund for members of 
police and fire department of city of 
Miami should be repealed, and that re- 
peal should become operative after en- 
actment by city of Miami of ordinance 
establishing retirement allowance and 
death benefit system and the creation 
of the different funds and the classifi- 
cation of the municipal employees. Sp. 
Acts 1937, ec. 18689; Sp.Acts 1931, c¢. 


- 15338; Const. art. 8, § 8.—Voorhees v. 


City of Miami, 199 So, 313. 

The Legislature had plenary power 
to enact a special act authorizing city 
of Miami to adopt ordinance establish- 
ing a retirement allowance and death 
benefit system for municipal employees. 
Sp.Acts 1937, c. 18689; Const. art. 8, 
§ §.—Voorhees v. City of Miami, 199 So. 
313. : 

Fla. Establishment of pension sys- 
tem for municipal employees is valid 
disposition of public funds, where au- 
thorized by statute. Const. art. 8, § 


a or a Ve 


8. Voorhees vy. City of Miami, 199 So. 


Ordinance of city of Miami estab- 
lishing a retirement allowance and 
death benefit system for all municipal 
employees, which required employee 
who elected not to be protected by 
the system to file notice of his elec- 
tion before a specific date set out in 
ordinance, was not invalid on ground 
that it exceeded powers conferred by 
special act authorizing city to adopt 
the ordinance, in that it compels em- 
ployees to become a member of the 
system and to contribute to the funds. 
Sp.Acts 1937, c. 18689; Const. art. 8, 
§ 8.—Voorhees y. City of Miami, 199 
So. 313. 

Ga. The city of Atlanta was not lia- 
ble for pension payable to widows of 
city employees who had served for 25 
years, where service of employee. be- 
ginning March 14, 1914, and ending 
with employee’s death April 25, 1939, 
had been interrupted for period of 3% 
months during which employee received 
compensation from the United States 
government and for another period of 
about six months during which. em- 
ployee was not on city pay roll. Laws 
1927, p. 265, as amended; p. 266, § 2. 
—Kelsey v. Hartsfield, 12 S.H.2d 638. 
191 Ga: 145. 

Il.App. The rights of a municipal 
employee with respect to duty disabil- 
ity benefit were governed by the act 
providing that for the purpose of com- 
puting duty disability benefits the 
salary of the employee affected should 
be assumed to be not less than such, 
salary was on July 1, 1931, where 
the employee was injured after the 
effective date of such act. Smith-Hurd 
Stats. ec. 24, §§ 1089, 1100%.—Oliver 
v. Retirement Board of Municipal Em- 
Rice Annuity & Benefit Fund of 

hicago, 35 N.E.2d 405, 311 Ill.App. 
an transferred 32 N.B.2d 166, 375 Ill. 


Pension statutes are to be liberally 
construed in favor of the persons to 
be benefited thereby.—Oliver v. Re- 
tirement Board of Municipal Em- 
ployees’ Annuity & Benefit Fund of 
Chicago, 35 N.H.2d 405, 311 Tll.App. 
Br transferred 32 N.H.2d 166, 375 Ill. 


The Legislature by providing for a 
echild’s disability benefit in addition 
to a duty disability benefit for munici- 
pal employees intended that employees 
with eligible dependent children should 
receive larger benefits than employees 
without such children, and the provi- 
sion for a child’s disability benefit was 
in no way affected by subsequent act 
providing that in computing duty dis- 
ability benefit the salary of employee 
affected should be assumed to be not 
less than such salary was on July 1, 
1931. Smith-Hurd Stats. ec. 24, 
1089, 110034.—Oliver v. Retirement 
Board of Municipal Employees’ An- 
nuity & Benefit Fund of Chicago, 35 
N.E.2d 405, 311 IllApp. 38, trans- 
ferred 32 N.H.2d 166, 375 Ill. 641. 

A municipal employee who had de- 
pendent children under 18 years of 
age, and who was injured while in the 
performance of his duties after effec- 
tive date of act providing that in com- 
puting duty disability benefits the sal- 
ary of employee affected should be as- 
sumed to be not less than such salary 
was on July 1, 1931, was entitled both 


to duty disability benefits, computed 
in accordance with such act, and 
child’s disability benefits, notwith- 


standing such combined annual _ bene- 


fits totaled more than employee’s an- 
nual salary at time of injury. Smith- 
Hurd Stats. c. 24, §§ 1089, 1100%; 


Smith-Hurd Stats.Const. art. 4, §§ 13, 
19.—Oliver v. Retirement Board of Mu- 
nicipal Employees’ Annuity & Benefit 
Fund of Chicago, 35 N.B.2d 405, 311 
Tll.App. 38, transferred 32 N.H.2d 166, 
375 Dl. 641. 

N.Y. Under Administrative Code, 
members of New York City Employees’ 
Retirement System are entitled to cer- 
tain rights, which have been character- 
ized as being in nature of contractual 
or quasi-contractual rights, and where 
statutory conditions for retirement have 
been met, such rights become “vested” 
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and payment of pension cannot be with-— 
held in) absence of fault or delinquency — 
at_ the mere whim of any administrative — 
officer or body. Administrative Code, §§ 
B3—35.0, B3—36.0.—Bberle vy. LaGuar- 
dia, 33 N.H.2d 692, 285 N.Y, 247, re- © 
erring 23 N.Y.S.2d 467, 260 App.Div. ‘ 
Under section of Administrative Code’ 


requiring applicant to be member of — 
city service at time specified for his 
retirement, member of New York City ~_ 


Employees’ Retirement System who was 
suspended from service on charges be-- 
fore his application for retirement was 
made wags not entitled to a pension — 
where charges were sustained and mem- — 
ber dismissed from service before date 
set in application for actual retirement. — 
Administrative Code, § B3—36.0.—Hb- 
erle v. LaGuardia, 33 N.H.2d 692, 285 
N.Y. 247, reversing 23 N.Y.S.2d 467, 


260 App.Div. 856. a8 


A rule of New York City Board of 
Estimate providing that rights of ap- 


plicant to retirement should not be for- 
separation from. service Ones 


feited by 
other change in status subsequent to 
filing of application for retirement, if — 


inconsistent with Administrative Code, 


could not stand. Administrative TEN 


of compensation which had already been 
earned, nor penalize member, where he 
was entitled to. recover his accumu- 
lated deductions from salary under Ad-— 
ministrative Code. Administrative Code, 


+ 


§§ B3—29.0, B3—36.0.—Eberle v. La- — 


Guardia, 33 N.H.2d 692, 285 N.Y. 247, 
reversing 23 
Div. 856. 
N.Y.Sup. Under the New York City 
Employees Retirement System, 
ment allowance is not a reward of 
mort, but a right which ean be for- 
eite 


only under extreme circum- 
stances. Administrative Code, B3- 
36.0,—People ex rel. Hberle vy. LaGuar-— 


dia, 21 -N.Y.S.2d 239. ( 

Where Board of Estimate retired a 
former chief clerk of, the Municipal 
Civil Service Commission of the City 
of New York upon his own demand 
after making restitution of alleged 
shortage of funds and there were no 
serious charges warranting the extreme 
penalty of dismissal against the clerk 
at time the order was entered, Board 
of Estimate could not subsequently re- 
scind the resolution and refuse to grant 
clerk service retirement. Greater New 
York Charter, § 1704, subd. (1); Ad- 
ministrative Code, § B3-36.0.—People 
ex rel. Eberle v. LaGuardia, 21 N.Y.S. 
2d 239, 

N.Y.Sup. Where there was no policy 
or other document capable of delivery 
to evidence rights to death benefits and 
accumulated deductions for death of 
member of City Employees’ Retirement 
Fund, and employee made statements 
clearly evidencing intent to make a 
present transfer of the benefits, in pres- 
ence of designated beneficiary, who not 
only acquiesced in the change but re- 
leased, all claims to the fund, transferee 
could maintain action to, recover the 
benefits. and accumulated deductions 
from the designated benefi¢iary.—Quinn 
y. Annese, 23 N.Y.S.2d 115. 

Pa.Super. Ordinance of _ city of 
Wilkes-Barre, a city of the third class, 
providing for pension or retirement 
fund for city employees and defining 
“employee” as including all persons in 
the service of the city not already pro- 
tected by pension funds did not re- 
strict benefits of the ordinance to subor- 
dinate or appointive employees, and 
city treasurer who was elected to office 
was an “employee” within the ordi- 
nance. Act. April 13, 1927, P.L. 196, 
53 P.S. § 12198—4340.—Kelly vy. Love- 
land, 15 A.2d 411, 141 Pa.Super. 455. 

The “salary” of treasurer of city of 
Wilkes-Barre, a city of the third class, 
included his entire compensation con- 
sisting of a nominal salary plus net 
commissions received on taxes col- 


N.Y.S.2d 467, 260 App. — 
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lected, for purpose of computing pay- 
- ments into pension fund provided by 
ordinance and amount of retirement pay 
to which he was entitled. Act April 
1351927, PrLy 196,°53' P.S. § 12198— 
_ 4340.—Kelly v. Loveland, 15 A.2d 411. 
141 Pa.Super. 455. 
: The “pension” payable to eligible em- 
loyees under ordinance of city of 
Wilkes-Barre, a city of the third class, 
is not a mere gratuity or bounty, but 
is earned compensation arising out of 
‘a contract right, and in legal contem- 
plation the pension fund created by the 
- ordinance might more accurately be 
. denominated a “retirement fund.’”’ Act 
Meni S G1997 =) P Taht96, 53. P.S.°°§ 
Pi ek A3 40 Kelly v. Tuoveland, 15 A. 
2d 411, 141 Pa.Super. 455. 
_ Where clerk in office of city treasurer 
of city of Wilkes-Barre, a city of the 
third class, was 60 or more years of 
age and had been employed by city for 
20 years or more and contributed to 
pension fund provided by ordinance, he 
was fully eligible to retire from service 
under the pension system and acquired 
_ vested rights with respect to retire- 
- ment pay, which rights could not be 
disturbed by any subsequent legisla- 
tion or municipal action, regardless of 
_ whether he chose to retire immediate- 
ly or to continue as a city employee. 
meAey April 13.°1927, PL. 196, 53. P.S8, 
~ § 12198—4340.—Kelly v. Loveland, 15 
- A.2d 411, 141 Pa.Super, 455. 
_ Under ordinance of city of Wilkes- 
‘Vsarre, a city of the third class, provid- 
ing that monthly contribution of city 
employee to pension fund shall cease 
at time employee receives pension and 
that employee can retire and receive 
- pension only upon application to pen- 
sion board, where clerk in city’s treas- 
-urer’s office was eligible to retire but 
was elected city treasurer and did not 
apply for pension until after expira- 
‘tion of two terms as city treasurer, 
he was required to continue monthly 
- contributions to the fund, on basis of 
his total compensation as city treasurer, 
as long as he received salary from city 
and until he elected to retire. Act 
MApriwiis, 1927). PU) 196, 58° P.S.° § 
— 12198—4340.—Kelly v. Toveland, 15 A. 
2d 411, 141 Pa.Super. 455. 
Sy One of the vested rights acquired by 
employees of city of Wilkes-Barre, a 
city of the third class, as of date of 
eligibility to retire under ordinance 
-ereating pension fund, is the right to 
receive annually after actual retirement, 
regardless of when they retire, the re- 
tirement pay prescribed by the ordi- 
nance as 50 per cent. of average annual 
- galary or wages during last five years 
- of employment by city. Act April 13, 
1927. P.L. 196, 53 P.S. § 12198—4340. 
- —Kelly vy. Loveland, 15 A.2d 411, 141 
Pa.Super, 455. 


Under ordinance of city of Wilkes- 


i j 


"Barre, a city of the third class, pro- 
a yiding that pension to which retired 
employee is entitled is percentage of 
average salary during the last five 
years of employment by_ city, where 


clerk in city treasurer’s office was elig- 
ible to retire but was elected and served 
as city treasurer for eight years before 
applying for retirement, his retirement 
; pay was required to be calculated upon 
f his average salary for the five years 
immediately preceding his retirement 
and could not be calculated upon his 
average salary as a Clerk during the 
five years preceding his eligibility to 
retire. Act April 13, 1927, P.L. 196, 
53 P.S. § 12198—4340.—Kelly v. Love- 
land, 15 A.2d 411, 141 Pa.Super. 455. 


Wash. First class. cities, under 
pertinent charter provisions, have pow- 
er, necessarily implied from broad 
powers expressly conferred on them by 
Constitution and statutes, to establish 
by ordinances lawful pension systems 
for their employees in absence of con- 
trary legislative expression, as estab- 
lishment of such systems is essentially 
governmental function directed toward 


more effective public service. Rem. 
Rey.Stat. §§ 8948, 8951, 8966, 8981, 
8982; Const. art. 11, 10.—Ayers y. 
City of Tacoma, 108 P.2d 348. 


The statute creating employees’ re- 
tirement system in each first class city 
of each first class county when terms 
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of act are expressly accepted and made 
applicable thereto by city ordinance 
does not require such cities to adopt 
system provided for by statute, but 
impliedly permits city failing to adopt 
such system to adopt any system it 
chooses. Laws 19389, ¢. 207, § 3.— 
Ayers y. City of Tacoma, 108 P.2d 
348. 

In resolving ambiguity as to whether 
act creating employees’ retirement sys- 
tem in each first class city of each 
first class county when terms of act 
are expressly accepted and made ap- 
plicable thereto by ordinance is manda- 
tory or permissive only, act should be 
harmonized, if possible, with first class 
cities’ prior existing power, rather 
than construed to nullify such power. 
Laws 1939, c. 207, § 3.—Ayers v. City 
of Tacoma, 108 P.2d 348. 

In view of legislative history of act 
entitled, ‘‘An Act enabling the creation 
and establishment of retiring and pen- 
sion systems for superannuated and 
disabled officers and employees of cities 
of the first class,’’ such title must be 
accepted as clear expression of legis- 
lative intent to pass enabling act only, 
rather than to establish mandatory and 
exclusive pension system. Laws 1939, 
ce. 207.—Ayers vy. City of Tacoma, 108 
P.2d 348. 

The provision of act respecting. es- 
tablishment of employees’ pension sys- 
tems in first class cities of first class 
counties that ‘‘nothing in this act shall 
repeal, supersede, alter, amend, or be 
regarded as a substitute for any exist- 
ing retirement or pension system, duly 
established by city ordinance,’ does 
not indicate Legislature’s intention 
that act should be mandatory, rather 
than permissive only, but was inserted 
to make certain that prior pension sys- 
tems of first class cities should not 
be disturbed. Laws 1939, c. 207, § 28. 
aie te vy. City of Tacoma, 108 P.2d 


§ 1664 

Ill.App. Even if letter written to 
plaintiff's assignor, who was within 
city’s classified civil service, by presi- 
dent of board of local improvements 
of city of Chicago, concerning assignor’s 
wages for overtime as valuator of real 
estate was a written contract within 
10-year statute of limitations, plaintiff 
could not recover compensation from 
eity for assignor’s additional services, 
where plaintiff did not allege or prove 
that city made an appropriation for 
payment of such services in such year 
or year preceding that in which serv- 
ices were rendered, since contract would 
be void as made in violation of statute 
and ordinances and contrary to public 
policy. Smith-Hurd Stats. ¢c. 2414, §§ 
41, 50; c. 24, §§ 90, 104; ¢. 38, § 449; 
ec. 83, § 16—Harry Goldstine Realty 
Co. v. City of Chicago, 29 N.H.2d 283. 
306 Ill.App. 556. 


In action against city of Chicago to 
recover compensation for additional 
services rendered by plaintiff's assignor 
as a valuator of real estate in con- 
nection with construction of a_ sub- 
way, plaintiff had burden of showing 
that an appropriatiagn had been made 
by city for payment of assignor’s ad- 
ditional services in year or year pre- 


ceding that in which services were 
rendered. Smith-Hurd Stats. ¢. 24, § 
104.—Harry Goldstine Realty Co. v 


City of Chicago, 29 N.H.2d 283, 306 
Ill. App. 556. 

Kan. In engineer’s action against 
city for services rendered under con- 
tract to prepare plans, specifications, 
ete., for, and supervise construction of, 
waterworks and sewer system, evidence 
that defendant let contracts for such 
combined system over 16 months after 
election at which voters authorized 
bond issue, and over 19 months after 
plaintiff submitted preliminary plans, 
for waterworks system only, was no 
proof that work on project completed 
under such contracts was done under 
plaintiff's plans and specifications, in 
absence of showing of any services by 
him in interim.—Hefling v. City of 
Sharon, 106 P.2d 680, 152 Kan. 512. 

N.J. In action to recover agreed com- 
pensation of auditor employed by city 


Ris 
i A 


that the sum agreed L pasonable 
for the services performed was admissi- 
ble where city’s authority to employ 
auditor was limited to payment of rea- 
sonable compensation for services per- 
formed. N.J.S.A.  40:107 


Tenn. Where reductions in number 
of municipal employees is required in 
interest of economy, and where good 
faith and fairness of purpose is shown,. 
proof of infractions of seniority rules 
must be clearly shown before recovery 
is allowed for alleged violations.—Cop- 

ock vy. City of Knoxville, 147 S.W.2d 


03. 
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N.Y. 
sitions are graded, an incumbent may 
not thereafter be demoted to a lower 
salary grade at the will of the depart- 
ment head,-nor may he be promoted to 
a higher salary grade or assigned to 
duties not anpropriate to the title of the 
graded position without taking appro- 


priate examination for promotion. Ciy- 
il Service Law, § 1 et seq.—Beggs vy. 
Kern, 32 N,B.2d 529, 284 N.Y. 504, 


modifying 18 N.Y.S.2d 740, 258 App. 
Div. 1049, affirming 15 N.Y.S.2d 342, 
172 Misc. 556, reargument denied 19 
N.Y.S.2d 149. 259 App.Div. 714. 
N.Y.Sup. The statute providing for 
placing on preferred list civil service 
employees reduced in class, rank or sal- 
ary because of economy or curtailment 
of activities was not designed to cre- 
ate preferred lists on occasion of re- 
classification of positions by a civil 
service commission which results in the 
lowering of grades of civil service em- 


ployees. Civil Service Law, § 31.—Gil- 
christ v. Kern, 25 N.Y.S.2d 297, 175 
Mise. 843. 


§ 1666 

Cal.App. The provision of present 
charter of San Francisco that when 
civil service commission deems it prac- 
ticable it shall provide for promotional 
examinations, and provision of former 
charter that “wherever practicable” 
such examinations must be given, mean 
substantially the same thing, and un- 
der both provisions the question of 
whether a promotional examination is 
practicable is confided to the limited 
jurisdiction of the commission.—Allen 
v. McKinley, 109 P.2d 429. 

It is only when it appears that the 
limited discretion of the civil service 
commission of San Francisco in deter- 
mining whether a promotional exam- 
ination is practicable has been abused 
that courts are warranted in interfer- 
ing.—Allen y, McKinley, 109 P.2d 429. 

Under San Francisco charter provi- 
sion requiring Civil Service Commis- 
sion, whenever it deems practicable, to 
provide for promotion on basis of such 
examinations and tests as commission 
may deem appropriate and to give con- 
sideration to ascertained merit and 
record of city and county service ap- 
plicants, the commission has wide dis- 
cretion in determining what groups 
shall be included within the class per- 
mitted to take a promotional examina- 
tion and the qualifications of those de- 
siring to take it.—Allen v, McKinley, 
109 P.2d 429. 

City charter provisions requiring 
promotional examinations to be held 
by civil service commission when prac- 
ticable are intended to promote effi- 
ciency among public employees.—Allen 
v. McKinley, 109 P.2d 429. 

San Francisco charter provisions re- 
quiring civil service commission, when- 
ever it deems it to be “practicable’’, 


to provide for promotion in service on 


basis of such examinations and tests 
as commission may deem appropriate, 
are mandatory.—Allen v. Melsinley, 109 
P.2d 429, 

The provision of the San Francisco 
charter requiring civil service commis- 
sion, whenever it deems it to be prac- 
ticable, to provide for promotion in 
civil service on the basis of such ex- 
aminations and tests as commission 
may deem appropriate, constitutes a 
limitation on commission’s discretion, 
and where it is practicable to hold a 
promotional examination such exam- 
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to do certain auditing work, testimony 
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—1—Ross_ vy. oy ; 
City of Garfield, 19 A.2d 818, 126 N.J. 
L. 462. 


Where previously ungraded po- 


— ae 


ear 


- where it deems practicable, 
sion 


competitive 


isbn must bee given Sanien y. Me- 
ples, 109 P.2d 42 

Under San Pransinee! charter provi- 
“sion requiring civil service commission 
to give a promotional examination 
commis- 
in determining whether it is 
“practicable” to give such examination 
has not an uncontrolled discretion, but 
if such an examination is not to be 
given a valid reason for not doing so 
Se epee .—Allen y. McKinley, 109 P. 

Cal.App. A_ city charter 
requiring civil service board to pro- 
vide for promotion in the classified 
service on basis of ascertained merit, 
seniority in service, and standing on 
examination, and where 
practicable, that vacancies shall be 
filled by promotion from among such 
members of the next lower rank es- 
tablished by the board as submit 
themselves for promotional examina- 
tions is mandatory.—Rhodehamel vy. 
Civil Service Board of City of Oakland, 
109 P.2d 436. 

Under city charter provision requir- 
ing civil service board to provide in 
all cases where “practicable” that va- 


provision 


-eaney shall be filled by promotion from 


among such members of next lower 


-rank established by board as submit 


themselves for examination, board in 
passing on question whether a _ pro- 


-motional or an open examination shall 


be given does not possess an uncon- 
trolled discretion, but, if it is “practi- 


.cable’ to give a promotional examina- 


tion, board must give such examina- 
tion regardless of its opinion as to 
relative merits of the two types of 
examinations.—Rhodehamel v. Civil 
Service Board of City of Oakland, 109 
P.2d 436. 


If there are persons in the classi- 


_ fied service who by reason of their 


position in the service possess the 
qualifications fixed by city civil service 
board as a prerequisite to take exam- 
ination, board may properly ascertain 
that it is ‘impracticable’ to give a 


_ promotional examination only after the 


persons eligible have been given a pro- 


motional examination.—Rhodehamel vy. 


Civil Service Board of City of Oak- 
land, 109 P.2d 436. 

The question whether better em- 
ployees will be secured by an open or 
a promotional examination is one of 
‘legislative policy’ and not of ‘“ad- 
ministrative’ or “judicial’ policy, 
which was settled by city charter pro- 
vision requiring civil service board to 
provide in all cases, where practicable, 
that vacancies be filled by promotion 
from among such members of next 
lower rank established by board as 
submit themselves for promotional ex- 
amination, and neither the board nor 
District Court of Appeal, whatever its 
opinion as to merits of that policy, can 
substitute its opinion for that of the 
people as set forth in the charter,— 
Rhodehamel vy. Civil Service Board of 
City of Oakland, 109 P.2d 4 

Under city charter provision requir- 
ing civil service board to _ provide, 
where “practicable”, that vacancies 
should be filled by promotional exam- 
inations from next lower rank estab- 
lished by board, it was “no proper 
ground for holding an open instead of 
a promotional examination for posi- 
tion of senior account clerk on theory 
that the intermediate account clerks, 
who would be eligible to take such 
examination, would not be eligible to 
fill positions above that of senior ac- 
count clerk.—Rhodehamel v. Civil Serv- 
hae of City of Oakland, 109 P.2d 


A civil service board may not deny 
an employee the right to advance one 
rank by means of a promotional exam- 
ination because he will not be able to 
be promoted to a still higher rank.— 
Rhodehamel v. Civil Service Board of 
City of Oakland, 109 P.2d 436. 

City civil service board cannot sub- 
stitute its present opinion on issue 
whether one position is promotional 
from another position in the classified 
service in place of the board’s prior 
official description of the duties of the 
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two positions, without | any prior ac- 


tion in changing the description of 
those duties, under city charter provi- 
sion requiring board, where practica- 
ble, to fill all vacancies by promo- 
tional examinations.—Rhodehamel _ v. 
Civil Service Board of City of Oak- 
land, 109 P.2d 436. 

In order that one position should be 
“ yromotional” from another within 
city, charter provision requiring that, 
where practicable, vacancy shall be 
filled by a promotional examination, it 
is not required that the duties of the 
two positions be identical, but real 
question is whether duties of the in- 
ferior position are such that they rea- 
sonably prepare employee for the su- 
perior position.—Rhodehamel v. Civil 
Service Board of City of Oakland, 109 
P.2d 436. 

The fact that there were only eight 
intermediate account clerks and eight 
senior account clerks in classified serv- 
ice furnished no ground for holding 
an open examination to obtain an eli- 
gible list for position of senior account 
clerk instead of holding a promotional 
examination, which would have been 
limited to *the intermediate account 
clerks under charter provision requir- 
ing civil service board to provide in 
all cases, where “practicable” for filling 
of vacancies by promotional examina- 
tions from next lower rank estab- 
lished by the board, where,’ when 
board determined to give open exam- 
ination, there was but one vacancy in 
the position of senior account clerk.— 
Rhodehamel v. Civil Service Board of 
City of Oakland, 109 P.2d 436. 

The fact that, when a promotional 
examination is held, none of those in 
the immediate rank below taking the 
examination will pass it, conclusively 
demonstrates that a promotional exam- 
ination is not ‘‘practicable’’ within city 
charter provision requiring civil serv- 
ice board to provide, in all cases where 
“practicable’, that vacancy shall be 
filled by a promotional examination 
from among members of next lower 
rank.—Rhodehamel v. Civil Service 
oard of City of Oakland, 109 P.2d 


Mass. Where a city’s civil service 
employee was promoted to a position 
in a city department in September, 
1935, and promotion was authorized 
by civil service commission, and em- 
ployee was carried on civil service 
rolls, and during 1938 and 1939 suf- 
ficient money to pay wages was ap- 
propriated by city council, and no 
written notice was ever given em- 
ployee or commission that employee’s 
compensation was lowered and em- 
ployee was not paid for services ren- 
dered during certain months in 1938 
and 1939, even if original promotion 
was defective, promotion was validly 
“ratified” so as to render city liable 
for unpaid wages. G.L.(Ter.id.) ec. 
31, § 43; ¢. 44, § 33A.—Rappaport v. 
City of Lawrence, 33 N.H.2d 290, 308 
Mass. 545 


N.J.Sup. Under the Civil Service 
Act the determination of the question 
of whether it is practicable to fill a 
vacancy by promotion from among 
persons holding positions in a lower 
grade according to merits to be ascer- 
tained by examinations involves the 
exercise of a sound discretion guided 
by the central policy of the act. N.J. 
S.A. 11:1-1 et seq.—De Stefano v. Civil 
Service Commission of New Jersey, 18 
A2d 624 126 NJ. 127. 

N.Y. Where previously ungraded po- 
sitions are graded, an incumbent may 
not thereafter be demoted to a lower 
salary grade at the will of the depart- 
ment head, nor may he be promoted to 
a higher salary grade or assigned to 
duties not appropriate to the title of 
the graded position without taking ap- 
propriate examination for promotion. 
Civil Service Law, § 1 et seq.—Beggs v. 
Kern,: 32. N.H.2d 529, 284 N.Y. 504, 
modifying 18 N.Y.S.2d 740, 258 App. 
Div. 1049, affirming 15 N.Y.8.2d 342, 
172 Mise. 556, reargument denied 19 
N.Y.S.2d 149, 259 App.Div. 714. 


N.Y.App.Div. Where minimum ex- 
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perience requirements established by 
Municipal Civil Service Commission for 
city of New York for position of safety 
engineer required that applicants have 
at least six years’ engineering experi- 
ence, two of which were in responsible 
charge of work on tunneling opera- 
tions, a finding that petitioner, who 
was admitted to promotion examina - 
tion, did not meet experience require- 


ments was justified where petitioner’s 


previous experience in tunneling work 
was as an engineering inspector and 
did not involve responsible charge of 
operations.—Kanen_ y. Kern, 23 
8.2d 98, 260 App.Div. 500. 
Where notice of promotion examina- 
tion for position of safety engineer in 
city of New York stated that experience 
of applicants would be rated after oral 
interview, and that 


rating was not final, a ruling by pre- 


liminary examining board that peti- — 
tioner was qualified to take examination — 
was not equivalent to a determination 


by Municipal Civil Service Commission 


that petitioner met minimum require- 
ments as to experience—Kanen y. Kern, 


23 N.Y.S.2d 98, 260 App.Div. 500. 


Where statements on face of petition- 
er’s application for admission to pro- 
position of 


motion examination for 
safety engineer in city of New York 
would have justified excluding peti- 
tioner from 
required experience, that petitioner was 
admitted to examination and given op- 


portunity to orally present claim that ~ 
he had required experience did not 


entitle petitioner to a passing mark on 
examination.—Kanen y. Kern, 23 N.Y. 
S.2d 98, 260 App.Div. 500. 

Procedure on oral 
petitioner during promotion examina- 


tion for position of safety engineer in © 


city of New York wherein examiners 


discussed their ratings between them- — 


selves and thereafter one of them re- 


duced the mark which he had noted — 


was improper but was not prejudicial 


against petitioner where, before discus- — 
sion took place, four of the five examin- 


ers had rated petitioner as failing in 
experience with marks below 70 per 
cent, and fifth examiner awarded peti- 


tioner 70 per cent.—Kanen y. Kern, 23 


N.Y.S.2d 98, 260 App.Div. 500. 
N.Y.Sup. In written promotion ex- 


amination for position of clerk in the 


civil service of the city of New York, 
Civil Service Commission improperly 
marked as wrong answer stating that 


sentence “May I help you with your. 


problem of reorganization of the per- 
sonnel.” was incorrectly punctuated 
with a period and should have been 
terminated with a question mark, in 
absence of anything in context or in 
the instructions to suggest that the 
sentence was used under such condi- 
tions that no answer was exnected.— 
Bruno v. Kern, 22 N.Y.S.2d 272, 174 
Mise. 958 


Where Civil Service Commission of 
City of New York marks as incorrect 
a correct answer in a civil service pro- 
motion examination, its action is arbi- 
trary, and as such it is subject to ju- 
dicial review.—Bruno vy. Kern, 22 N.Y. 
8.2d 272, 174 Mise. 958. 


The Civil Service Commission of 
the City of New York, in marking as 
incorrect the answers to a question in 
civil service promotion examination, 
acted arbitrarily, and commission’s ac- 
tion was subject to judicial review, 
where substantially all of the experts 
were of the opinion that the answers 
as given in examination were correct. 
—Bruno v. Kern, 22 N.Y.S.2d 272, 174 


Mise. 958. 
N.Y.Sup. Where there was a dis- 
crepancy between Civil Service Law 


provision for the holding of open com- 
petitive examinations when promotion- 
al examinations are not practicable and 
rule of Mechanicville Civil Service Com- 
mission making mandatory the holding 
of a promotional examination, Civil 
Service aw provisions controlled. 
Civil Service Law, § 16.—Camfield vy. 
Mealy, 28 N.Y.S.2d 207. 

N.Y.Sup. Under Civil 
provision requiring promotion 


Service Law 
to be 


Neve 


initial experience © 


examination for lack of — 


examination of 


a 
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based on merit and competition and 
on superior qualifications, giving due 
weight to seniority, and constitutional 
requirement that appointments and 
promotions should be made according 
to merit and fitness to be ascertained 
by competitive examinations so far as 
practicable, the practice of the New 
York City Municipal Civil Service Com- 
mission of rating for service record and 
seniority in connection with promotion 
examinations only those candidates 
who have passed written promotion ex- 
amination is reasonable. Civil Serv- 
ice Law, § 16; Const. art. 5, § 6.—Rus- 
sel v. Kern, 29 N.Y.S.2d 572. spar 
Ohio App. The statute, providing 
that a municipal civil service commis- 
sion shall have and exercise all other 
powers and perform all other duties 
with respect to the civil service of 
such city as prescribed and conferred 


on the State Civil Service-Commission 


with respect to civil service of the 


state, makes applicable to a competi- 


tive examination for promotion, given 
by a municipal civil service commis- 
sion, the statutory provisions requiring 


reasonable notice of the time and place 
and general scope of every compe itive 
examination for appointment. Gen. 


Code, §§ 486-10, 486-19.—Underwood 
v. City of Bellefontaine, 28 N.H.2d 663, 
64 Ohio App. 205. 

The word ‘published’, as used in the 
statute providing that notices required 
by law or ordinance to be published 
should be published in newspapers as 
therein provided, is used in its more 
restricted sense and refers only to no- 
tices which are, by law or ordinance, 
required to be made public in a news- 
paper, book, circular, or the like, and 
has no application to the notice re- 
quired by statute of the giving of a 
municipal, competitive civil service ex- 
amination. Gen.Code, §§ 486-10, 4228. 
—Underwood v. City of Bellefontaine, 
28 N.E.2d 663, 64 Ohio App. 205. 


A municipal civil service commission 


is vested by statute with discretion 


to determine both the time and man- 
ner of the giving of notices for pro- 
motional, competitive civil service ex- 
aminations. Gen.Code, § 486-15.—Un- 
derwood v. City of Bellefontaine, 28 
N.E.2d 663, 64 Ohio App. 205. 


Notices for promotional, competitive 
civil service examinations would not 
be rendered invalid because one of the 
two notices given was corrected as to 
eligibility requirements for the exam- 
inations while the other notice re- 


-mained uncorrected, where it appeared 


that all eligible persons took the ex- 
amination. ‘Gen.Code, § 486-15.—Un- 
derwood y. City of Bellefontaine, 28 
N.E.2d 668, 64 Ohio App. 205. 


Full power is conferred on municipal 
civil service commissions under statutes 
requiring such commissions to put in 
effect rules for the keeping of records 
of efficiency of employees in the classi- 
fied service, to provide in their rules 
for the manner of keeping such rec- 
ords. Gen.Code, §§ 486-9, 486-15.— 
Underwood v. City of Bellefontaine, 28 
N.E.2d 663, 64 Ohjo App. 205. 


Where municipal civil service com- 
mission before giving a promotional, 
competitive examination obtained rec- 
ords kept by the director of public 
service and safety as to efficiency and 
seniority of city’s employees, there was 
a substantial compliance with statutes 
requiring such commissions to put in 
effect rules for the keeping of records 
of efficiency of employees in the classi- 
fied service, and the fact that such 
rules were not formally adopted by the 
commission did not render such ex- 
aminations invalid. Gen.Code, §§ 486-9, 
486-15.—Underwood vy. City of Belle- 
1 on 28 N.E.2d 663, 64 Ohio App. 
205. 

Civil service commission of city did 
not abuse its discretion in determining 
by resolution that a maximum of 
points for efficiency and a maximum of 
10 points for seniority should be added 
to the grade received by each applicant 
in written promotional examination to 
form a part of the maximum grade 
attainable-—Underwood vy. City of Belle- 
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fontaine, 28 N.H.2d 663, 64 Ohio App. 


A municipal civil service commission 
is vested with discretionary power to 
determine, in promotional examina- 
tions, what amount to allow, as part 
of the grade, for efficiency and seniori- 
ty. Gen.Code, § 486-15.—Underwood 
v. City of Bellefontaine, 28 N.H.2d 663, 
64 Ohio App. 205. f . nee 

Municipal civil service commission 
did not abuse-its discretion in allow- 
ing each applicant in promotional ex- 
amination the same number of points 
for efficiency. _Gen.Code, § 486-15,— 
Underwood vy. City of Bellefontaine, 28 
N.H.2d 663, 64 Ohio App. 

Wash. Under a civil service system 
such as prevails in the city of Seattle, 
whereby both appointments and promo- 
tions are to be made on an examination 
basis, one cannot claim a right to a 
position simply because he is perform- 
ing the duties which that position en- 
tails.—State ex rel. Olson v. City of 
Seattle, 110 P.2d 159. 

Resolutions of Civil Service Commis- 
sion of City of Seattle, providing that 
where development of an’ individual 
position results in allocation to a high- 
er class than would be indicated by 
original title under which employee 
gained regular standing, involving the 
Same general character of work. with 
added duties, difficulty, value, scope or 
responsibility, employee should have 
standing under the new title, to pre- 
vent removal of regular employee from 
his own job when its title is changed, 
were invalid as enabling persons to re- 
ceive promotions without undergoing 
examinations, notwithstanding that 
civil service positions had been re- 
classified, and hence employees. em- 
ployed under the reclassification for 
higher type of duties were not enti- 
tled to employment for higher positions 
involving such duties, without passing 
examinations therefor.—State ex rel. 
Olson y. City of Seattle, 110 P.2d 159. 

§ 1668 

Mass, A permanent employee in a 
city’s classified public service could not 
have been suspended or lowered in com- 
pensation by city except for just cause 
and for reasons specifically given em- 
ployee in writing within 24 hours after 
such action. G.L.(Ter.Ed.) ec. 31, § 43. 
—Rappaport v. City of Lawrence, 33 N. 
H.2d 290, 308 Mass. 545. 
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Iowa. Under statute providing that 
no person holding civil service rights 
shall be removed, demoted, or suspend- 
ed arbitrarily except as otherwise pro- 
vided, but may be removed, demoted, 
or suspended after a hearing by a ma- 
jority vote of the Civil Service Commis- 
sion for specified causes, dual functions 
are delegated to and imposed upon Mu- 
nicipal Civil Service Commission to 
protect civil service employees in their 
jobs as long as they are not guilty of 
misconduct or failure to perform their 
duties, and to protect public from con- 
sequences of misconduct and neglect of 
duty of its employees. Code 1939, § 
5702.—Misbach y. Civil Service Com- 
mission of Cedar Rapids, 297 N.W. 284. 

Under statute providing that one 
holding civil service rights may be re- 
moved, demoted, or suspended by Civil 
Service Commission, but not until a 
hearing has been held, and onlyby a 
majority vote of the commission and for 
certain specified reasons, Civil Service 
Commission has original jurisdiction 
and may institute proceedings against 
municipal employee as against conten- 
tion that jurisdiction of commission is 
appellate only. Code 1939, § 5702.— 
Misbach y. Civil Service Commission of 
Cedar Rapids, 297 N.W. 284. 

N.Y. The constitutional provision 
that all appointments to the civil sery- 
ice must be made according to merit 
and fitness to be ascertained by com- 
petitive examination was intended to 
give at least something like permanen- 
cy of tenure to appointees in the civ- 
il service and to put an end to the 
practice of changing employees when- 
ever the appointing power was changed 
without any cause except unrestrained 
will of person who happened for time 


y ’ § 
E.2d. 581, 
N.Y.S.2d 1, 260 App.Div. 228, revers- 
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ville, 147 S.W.3d 97. Se 

Tenn. Under charter provision that, 
where there is a surplusage of em- 
loyees in any section or position, the 
Rae eetne shall reduce the number of 
employees in such section or position, 
by discharging from the section or 
position those last apnointed, one let 
out of a particular section or position 
cannot complain of the retention of 
another in a separate and_distinet posi- 
tion.—Coppock y. City of Knoxville, 147 
S.W.2d 103. 
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Ariz. The city of Phoenix in 20n- 
solidating or abolishing civil service 
ositions or reducing salaries or lay- 
ing off employees must act in accord- 
ance with civil service rules and must © 
recognize seniority.—City of Phoenix 
v. Powers, 113 P.2d 353. ; 
If the only change in classified civil 
service position is its name, the legal 
occupant thereof cannot be separated - 
from it and an employee of junior 
right or of no right given the posi- 
tion, nor can such tactics be employed 
merely to get rid of an eligible em- 
ployee.—City of Phoenix y. Powers, 
L130 Pe20 sabe. 


Fla. Under statute creating civil 
service for employees of cities with 
population of more than 130,000 re- 
moval of employee must be made in 
good faith, or for reasons of economy, 
and abolition of office or position must 
be done in. good faith or on some 
general delinquency such as miscon- 
duct, incompetency, inefficiency, insub- 
ordination, or some other act affecting. 
general character and fitness of em- 
ployee, and then only on_ written 
charges and after hearing by _ civil 
service board. Acts 1935, c. 16866,— 
ear vy. State ex rel, Mallison, 2 So. 


N.Y. Under charter and _ statutory 
provisions authorizing city of Elmira 
to abolish or create by ordinance posi- 
tions in civil service and to refuse to 
appropriate moneys for payment of 
salary attached to position so abol- 
ished, discretion is vested in council 
to determine what services shall be per- 
formed for city, who shall perform 
them, and, what compensation shall be 
paid for such services, and so long as 
council does not transcend limits of 
powers conferred upon it, no court may 
substitute its judgment for judgment 
of the council in such matters. Laws 
1906, c. 477, as amended.—Wipfler v. 
Klebes, 30 N.H.2d 581, 284 N.Y. 248, 
reversing 22 N.Y.S.2d 1, 260 App.Div. 
a reversing 298 N.Y.S. 358, 164 Mise. 

Under constitutional provision that 
all appointments to civil service must 
be made according to merit and fit- 
ness ascertained by competitive exam- 
ination, person appointed in accord- 
ance with the provisions of the Civil 
Service Law after passing competitive 
examination does not have such “per- 
manency of tenure’ that position must 
be continued, and appropriation made 
for payment of salary originally at- 
tached to position even though officers 
vested with authority to create or abol- 
ish positions and to adopt a budget 
decide that position should be discon- 
tinued in interest of efficiency and 
economy. Const. art. 5, § 6.—Wipfler 
v. Klebes, 30 N.H.2d 581, 284 N.Y. 248, 
reversing 22 N.Y.S.2d 1, 260 App.Div. 
ae reversing 298 N.Y.S. 353, 164 Mise. 


20. 

Under the constitutional provision 
that all appointments in the civil sery- 
ice must be made according to merit 
and fitness to be ascertained by com- 


bis 


petit 


_ Klebes, 


tre sesnhnieel ee a person ap- 
of Civil Service Law after passing a 
competitive examination has such “per- 
manency of tenure’ that he cannot be 
displaced by another not appointed ac- 
cording to merit and fitness to same or 
similar position under a different title 
performing substantially similar serv- 
ices, since form of abolishing position 
may not be used to cloak a design to 
oust a person lawfully apponied from 
his position. Const. art. 5, § 6.—Wip- 
fler v. Klebes, 30 N.B.2d 581, 284 N. 
Y. 248, reversing 22 N.Y.S.2d 1, 260 
App. Div. 228, reversing 298 N.Y.S. 353, 
164 Mise. 220. 

A municipality, under statutes confer- 
ring powers to abolish positions, can- 
not defeat the mandate of the consti- 
tutional provision that all appointments 
in the civil service must be made ac- 


cording to merit and fitness to be .as- 


certained by competitive examination, 
by abolishing in form, the position oc- 
cupied by person lawfully appointed, 
and to substitute a person not ap- 
pointed according to merit and fitness 
established by competitive examination. 
Const. art. 5, § 6; Laws 1906, ec. 477, 
as amended. —-Wipfier v. Klebes, 30 N. 
BH.2d 581, 284 N.Y. 248, reversing 22 
N.Y.S.2d 1, 260 App.Div. 22s, revers- 
ing 298 N-Y.S. 353, 164 Mise. 220. 

The courts will look behind the form 
of an ordinance purporting to abolish 
civil service position to determine its 
intended purpose or effect——Wipfler v. 
30 N.E.2d 581, 284 N.Y. 248, 
reversing 22 N.Y.S.2d 5 260 App. Diy. 
gan: reversing 298 N.Y.S. 353, 164 Mise. 

Where, during absence of city en- 
gineer, council of the city of Elmira 
abolished the position and conferred all 
powers and duties of city engineer up- 
on city manager, whose position did 
not thereby become same as position 
of city engineer or a similar position, 
and restoration of city engineer to 
same active service as he had previous- 
ly performed would not have relieved 
city manager or an engineer assistant 
appointed to help him of any substan- 
tial part of work or duties which they 
were doing; city engineer was not en- 
titled to be restored to his position on 
ground that ordinance abolishing po- 
sition was not adopted in “good faith”. 
Civil Service Law, §§ 81-b, 66; Laws 
1906, c. 477, as amended; Const. art. 
5, § 6.—Wipfler v. Klebes, 30 N.E.2d 
581, 284 N.Y. 248, reversing 22 N.Y.S. 
2d ik 260 App. Div. 228, reversing 298 
N.Y.S. 353, 164 Misc. 220. 

N.Y.Sup. “Seniority” means that 
when, as and if it is necessary for city 
or state agency to abolish a position, 
the person junior in service must be 
laid off prior to the person senior in 
service. Civil Service Law, § 31. —Bate- 
man vy. Fullen, 28 N.Y.S.2d 230. 


N.Y.Sup. Where petitioner became 
clerk for city in 1917 and resigned in 
1928, but was reinstated in 1929 and 
continued as clerk in a certain bureau 
until 1941, when that position was 
abolished, he was not entitled to order 
of reinstatement as. clerk for city on 
ground that under rule of inverse or- 
der of dismissal, a certain other em- 
ployee who became clerk in 1925 and 
had served continuously should have 
been dismissed first. Civil Practice 
Act, § 1283 et seq.; Civil Service Law, 
§ 19.—Doering v. Hinriches, 29 N.Y.S. 
2d 832, 177 Muse. 42. 
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Ariz. The city of Phoenix in con- 
solidating or abolishing civil service 
positions or reducing salaries or lay- 
ing off employees must act in accord- 
ance with civil service rules and must 
recognize seniority.—City of Phoenix 
vy. Powers, 113 P.2d 353. 

N.Y.App.Div. The provisions of rule 
of Municipal Civil Service Commission 
with respect to permanency, and of 
Civil Service Law with respect to no- 
tice of charges to those holding a per- 
manent position in the civil service 
from their department head with an 
opportunity to answer, apply only to 
those who have been legally appointed, 
and not to those who have secured 


inted in accordance with provisions | 
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appointment ronen fraud. Civil 
Service Law, § 22, subd. aise se 
tion of Katz, 23 N.Y.S.2d 15 260 
App.Div, 495, followed in Application 
of Rosen, 23 N.Y.S.2d 154, Smith v. 
Hodson, 23 N.Y.8.2d 155 and Resnick 
vy. Huie, 23 N.Y.S.2d 156. 

N.Y.Sup. In determining whether 
good faith has been exercised in trans- 
ferring civil service employee, official 
having power of appointment in city 
agency is under no duty to ascertain 
whether employees of other agencies 
or departments possess a veteran status. 
Civil Service Law, §§ 16, 22, 31; Pub- 
lic Service Law, § 139—Bateman v. 
Fullen, 28 N.Y.8.2d 230. 

Pa. The fundamental purpose of civil 
service acts is to regulate and improve 
civil service in the commonwealth by 
establishing a system wherein em- 
ployees in public service will be select- 
ed on basis of their qualifications and 
fitness, and in order that purpose of 
the acts may be realized, statutory pro- 
visions regulating termination of em- 
ployment eall for strict compliance with 
terms of acts. 53 P.S. §§ 9361 et seq., 
9395.1 et seq., 9395.4, 9395.5.—In re 


Geis, 19 A.2d 368, 341 Pa. 413. 
§ 1675 
Fla. Under statute creating civil 


service for employees of cities with 
population of more than 130,000, re- 
moval of employee must be made in 
good faith, or for reasons of economy, 
and abolition of office or position must 
be done in good faith or on some 
general delinquency such as miscon- 
duct, incompetency, inefficiency,  in- 
subordination, or some other act affect- 
ing general character and fitness of 


employee, and then only on written 
charges and after hearing by civil 
service board. Acts 1935, c. 16866.— 


rata v. State ex rel. Mallison, 2 So. 
2 74 

N.Y. A person may not assert right 
to continue to hold a municipal civil 
service position to which he was not ap- 
pointed in accordance with law. Civil 
Service Law, § 1 et seq.—Wolff v. Hod- 
son, 33 N.H.2d 90, 285 N.Y. 197, re- 
versing 21 N.Y.S.2d 139, 259 App.Div. 
995, appeal granted Application. of 
ee 23 N.Y.S.2d 479, 260 App.Div. 

Pa. Under the civil service acts, it 
is intended that efficiency shall be pro- 
moted by an assurance of continued 
employment, thereby serving interests 
of employer and employee, and such re- 
lations are not to be imperiled by rea- 
son of politics or religion of parties 
concerned. 53 Sass eirc OO Ly eblSeGrs 
9395.1 et seq., 9395.4, 9395.5.—In re 
Geis, 19 A.2d 368, 341 Pa. 413. 


Pa.Com.Pl. Under the Act 23 June, 
1931, P.L. 932, Article 44, Section 
4408, 53 P.S. § 12198—4408, City Coun- 


cil has the power to discharge a city 
electrician whom they find, after open 
hearing, to have been guilty of ‘mis- 
conduct or violation of any law of 
this Commonwealth, any ordinance of 
the city, or regulation of the depart- 
ment,” but beyond that the City Coun- 
ceil cannot go.—Seltzer vy. City of 
Reading, 33 Berks 230. 
§ 1676 

Ark. The statute, though mandatory 
in form, providing that a trial on 
charges preferred by Civil Service Com- 
mission must take place within 15 days 
after demand therefor, should be con- 
strued to require a trial within 15 
days, unless prevented by some unfore- 
seen eventuality, such as illness. Acts 
1937, Act 322, § 5.—Watkins v. City 
of Little Rock, 146 S.W.2d. 159. 

Where an accused employee requested 
a trial on charges preferred by the Civ- 
il Service Commission but said that 
he was under a doctor’s care and would 
be confined to bed for about five more 
days, and the commission set the trial 
for October 6, which was three days 
more than the 15-day period contem- 
plated bv statute for a trial after de- 
mand therefor, and later set the trial 
for October 11 because one of the com- 
missioners had been called out of town, 
the employee, by appearing and_testi- 
fying without objection, “waived” the 
question of jurisdiction to try him on 
October 11. Acts 1937, Act 322, § 5.— 
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wea eAne 5a City of Little Rock, 146 ‘Bie 

Mass. Under statute imposing cer-_ 
tain duties on, and limiting powers 
of, the head of a department, county 
commissioners, mayor, or  selectmen, 
with respect to removal or discharge © 


:. 


Ve 
es. 


of members of retirement systems, by 
use of term “head of a department”, Ey 
Legislature intended to impose “duties 7 
on and to limit powers of removal by 
heads of state departments of members 
of state retirement system, and in- aa 
tended that powers of county com- 
missioners to discharge a member of 
county retirement system, and powers a 
of mayor or selectmen to discharge — 
a member of a municipal retirement — 
system, should be_ similarly ine 
G.L. (Ter. Ed.) c. 32, §§ A808 ees, i 
ge 87C(2), as inserted b y St. 333°C) © 
.A3 1p 27 @. 22, ee 230), 24(1), 25k 
a: inserted by St.19 400, Ru 
32, §§ ao) 30(1), S11), inserted by | i 
St.1936, e. 318, § 1: ce) 71, § 40.—Davis is 
vy. School Committee of Somerville, | 30 
N.H.2d 401, 307 Mass. 354. i 
N.Y. Evidence sustained dsterntven he 
tion by town board dismissing petition- =] 
er, a civil service employee and an j 


exempt volunteer fireman, from posi- 
tion of janitor of town hall on ground 
that petitioner was guilty of neglect 
of duty, absence from duty, and intoxi- — a 
cation while on duty, and hence Special © 
Term and Appellate Division should not 
have set aside board’s determination. — fe. 
Civil Service Law, § 22, subd. 1; Civil — 
Practice Act, § 1296.—Weber v.. aver 
of Cheektowaga, 31 N.H.2d 495, 284 
N.Y. 377, reversing 22 N.Y.S.2d° 205, 
259 App.Div. 1066. 

N.Y. An interview of war veteran, 
lawfully appointed to city civil service — 
position, with secretary of Municipal 
Civil Service Commission, which fur- 
nished eligibles list from which ap- 
pointment was made, did not constitute — F 
“hearing” to which appointee was en- © 
titled before he could be removed from 
such position. Civil Service Law, § 22, _ 
—Wolff_ v. Hodson, 33 N.H.2d 90, 2380 
N.Y. 197, reversing 21 N.Y.S.2d 139, 259 - 
App.Div. 995, appeal granted Applica- % 
tion of Wolff, 23 N.Y.S.2d 479, 260 © 
App.Div. 859. us 

N.Y.Sup. Under the Civil Service - 
Law a clerk of a municipal civil serv- i 
ice commission, unlike a fireman, po- it 
liceman or school teacher, when his: wy 
removal is sought, is entitled only to 
service of charges against him and ~ 
opportunity to reply without right to © 
appeal. Civil Service Law, § 22.—Peo- — 
ple ex rel. Eberle v. LaGuardia, 21 N. 
Y.S.2d 239. 

N.Y.Sup. Where a certification or ap- 
pointment to municipal eivil service 
position is void ab initio because ap-- 
pointee was never eligible, provisions of 
Civil Service Law as to charges, ny ] 
ivil 


and . hearing are inapplicable. 

Service Law, § 22, subds. 1, 2.—Ferdi- 

nand v. Moses, 26 N.Y.S.2d 382. Aas. 
§ 1678 fc 


Ariz. The Civil Service Board of City 
of Phenix need not find employee guil- 
ty or not guilty of charge before aflirm- 
ing, modifying, or revoking order of 
dismissal.—Keith y. Civil Service Board 
of City “of Phenix, 141 Pia oe 

The Civil Service Board of City of 
Phenix in hearing an appeal of dis- 
charged employee is not bound by tech- 
nical rules of evidence, and no infor- 
mality in the proceedings or in taking 
evidence will invalidate any order or 
decision of the Board.—Keith v. Civil 
Service Board of City of Phenix, 111 
P20 bil. 

Conn, The provision of the _ eivil 
service amendment to the Bridgeport 
city charter stating that an appeal 
from the finding of the Civil Service 
Commission shall be in the manner 
prescribed by another section of the 
charter refers to the mode in which 
the appeal should be taken, and does 
not require a hearne de novo before 
the superior court. 22 Sp.Acts 1935, 
p. 269, § 21—Howe v. Civil Service 
Commission of City of Bridgeport, 20 
A.2d 397, 128 Conn. 35. 

#la. Under statute creating. civil 
service for employees of cities with 
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gate and determine cause of removal or 
discharge of person in classified civil 
service, and if cause is unjust, board 
must so find, and certify its decision 
— to appointing authority, who has no 
alternative other than the enforcement 
of such decision, and such decision is 
“administrative” or “ministerial” and 
not ‘judicial’ and cannot be reviewed 
by the courts. Acts 1935, ec. 16866, 
_ 21.—Arnold vy. State ex rel. Mallison, 
$o0.2d 874. 

— YTewa. A municipal civil service com- 
- mission has jurisdiction to hear and de- 
termine in appeal cases all matters in- 
volving the rights of civil service em- 
ployees and may aflirm, modify, or re- 
verse any case on its merits. Code 
1939, § 5702.—Misbach v. Civil Service 
ay oe eRe of Cedar Rapids, 297 N.W. 


> N.Y. In case of dereliction of an em- 
ployee, such as a janitor, of town hall 
of town of Cheektowaga, in perform- 
ance of duties, determination upon facts 
as to whether employee should be dis- 
missed is for town board, and_ such 
determination will not be set aside by 
courts unless it is unsupported by 
proof sufficient to satisfy a reasonable 
_ man of all facts necessary to be proved 
in order to authorize determination, 
or unless there ig such a preponderance 
of proof against existence of any of the 
facts necessary to be proved as would 
_ require setting aside of verdict of a 
jury. Civil Service Law, § 22, subd. 1; 
Civil Practice Act, § 1296.—Weber v. 
Town of Cheektowaga, 31 N.H.2d 495, 
284 N.Y. 377, reversing 22 N.Y.S.2d 
205, 259: App.Div. 1066. 

_ Evidence sustained determination by 
town board dismissing petitioner, a civ- 
il service employee and an exempt 
- volunteer fireman, from position of 
__ janitor of town hall on ground that pe- 
 titioner was guilty of neglect of duty, 
~~ absence from duty, and_ intoxication 
-. while on duty, and hence Special Term 
and Appellate Division should not have 
set aside board’s determination. Civil 
| Service Law, § 22, subd. 1; Civil Prac- 
tice Act, § 1296.—Weber v. Town_of 
_. Cheektowaga, 31 N.H.2d 495, 284 N.Y. 
377, reversing 22 N.Y.S.2d' 205, 259 
' App.Div. 1066. 

ee N.Y¥.Sup. Procedural irregularities in 
Pa service of charges against city employee 
by Civil Service Commission could be 
questioned only after an adverse deci- 
sion and review by _certiorari.—Guinier 
> y. Kern, 29 N.Y.S.2d 822. 


§ 1679 
Minn. The Soldiers’ Preference Act 
providing that no person holding a po- 
sition by appointment or employment 
in the state, counties, cities or towns, 
who is an honorably discharged soldier, 
shall be removed except for incompe- 
tency or misconduct, does not prescribe 
or require formal notice to the employ- 
er of the status of an employee un- 
- der the act. Mason’s Minn.St.1927, § 
4369.—State ex rel. Lund v. City of 

- Bemidji, 295 N.W. 514. 


Under the Soldiers’ Preference Act 
providing that no person holding a po- 
sition by appointment or employment 
in the state, counties, cities or towns, 
who is an honorably discharged soldier, 
shall be removed except for incompe- 
tency or misconduct, it is sufficient if 
the officer or board having the power 
of appointment and removal has knowl- 
edge of the preference rights of the 
employee at the time it attempts to 
remove him. Mason’s Minn.St.1927, § 
4369.—State ex rel. Lund vy. City of 
Bemidji, 295 N.W. 514. 

Wheie city council had notice that 
employee was an honorably discharged 
veteran when he was employed, and his 
employment was continuous, he could 
not be discharged without notice and 
hearing as provided by the Soldiers’ 
Preference Act. Mason’s Minn.St.t927, 
§ 4369.—State ex rel. Lund vy. City of 
Bemidji, 295 N.W. 514. 

The filing by city employee of a new 
application for appointment each year 
after he was originally employed by 
city with knowledge that he was an 
honorably discharged veteran, was not 


wu 
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a “waiver? by the employee of his 
rights under the Soldiers’ Preference 
Act. Mason’s Minn.St.1927, § 4369.— 


State ex rel. Lund y. City of Bemidji, 
295. N.W.2 514: 
§ 1680 


N.Y.App.Div. A_ civil service em- 
ployee may not be removed through 
abolition of his position, when lack 
of good faith is obvious, or be denied 
reinstatement where work which he 
formerly did is being done by another 
person having no civil service stand- 
ing. Civil Service Law, § 31-b.—Wip- 
fler v. Klebes, 22 N.Y.S.2d 1, 260 App. 
Div. 228, reversing 298 N.Y.S. 3538, 164 
Misc. 220. : 
‘Wash. A municipality, in the inter- 
est of economy and efficiency, may 
abolish and consolidate civil service 
positions and impose on an employee 
duties which may embrace not only 
services of position for which he holds 
a civil service rating, but services 
which, if considered alone, might come 
within purview of duties of positions 
under other civil service classifications 
so long as such power is exercised in 


good faith.—State ex rel. Morris vy. 
City of Seattle, 104 P.2d 1118. 
§ 1681 
Fia. Under statute creating civil 


service for employees of cities with 
population of more than 130,000, civil 
service board must hear and investi- 
gate and determine cause of removal 
or discharge of person in classified 
civil service, and if cause is unjust, 
board must so find, and certify its de- 
cision to appointing authority, who 
has no alternative other than the en- 
forcement of such decision, and such 
decision is ‘administrative’ or ‘“minis- 
terial” and not ‘judicial’ and cannot 
be reviewed by the courts. Acts 1935, 
c. 16866, § 21.—Arnold v. State ex rel. 
Mallison, 2 So.2d 874. 

Under statute creating civil service 
for employees of cities with popula- 
tion of more than 130,000, removal of 
employee must be made in good faith, 
or for reasons of economy, and ,aboli- 
tion of office or position must be done 
in good faith or on some general de- 
linquenecy such as misconduct, incom- 
petency, inefficiency, insubordination, 
or some other act affecting general 
character and fitness of employee, and 
then only on written charges and after 
hearing by civil service board. Acts 
1935, c. 16866.—Arnold v. State ex rel. 
Mallison, 2 So.2d 874. 


N.Y.Sup. Where mayor called atten- 
tion of the Civil Service Commission to 
results of investigation which disclosed 
junior civil service examiner’s meretri- 
cious relationship with a female city 
employee who had been charged with 
and found guilty of a serious offense 
and Commission on its own responsi- 
bility served charges on examiner and 
suspended him pending its hearing and 
determination, mayor by directing ne- 
tice of members of Commission to mat- 
ters disclosed by investigation and re- 
quiring them to act thereon did not 
usurp Commission’s functions or de- 
prive them of their freedom of action. 
Administrative Code, § 884—1.0, subd. 3. 
—Guinier v. Kern, 29 N.Y.S.2d 822. 

Where Civil Service Commission act- 
ing on its own independent judgment 
served charges -against junior civil 
service examiner, Commission was~au- 
thorized to suspend examiner for not 
more than one month without pay, 
pending hearing and determination of 
charges, since such action would result 
in no loss of salary pending suspension 
unless and until examiner was dis- 
missed, and any inconvenience that it 
might have caused was incident of ex- 
aminer’s civil service status. Adminis- 
trative Code, § 884—1.0, subd. 3.— 
Guinier v. Kern, 29 N.Y.S.2d 822. 

Pa. The purpose of the statute re- 
lating to appointments to fill vacancies 
in civil service positions of third class 
city was to achieve improved municipal 
service by means of a system of ex- 
aminations conducted by impartial 
board and limit council’s choice to can- 
didates certified as competent and to 
secure to appointees a tenure which 
could not be terminated except after 
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notice and hearing on definite cha 


that are certified is only a matter of 
procedure, since it is not the nomina- 
tion that establishes competency, which 
flows from examination and certifica- 
tion. 53 P.S. § 12198—4406.—Steiner v. 
City of Reading, 19 A.2d 283, 341 Pa. 


164. 
§ 1699% 

Ky. Where employee commenced 
work as truck driver before enactment 
of statutes requiring civil service com- 
missioner to hold examinations of ap- 
plicants for employment within the 
several departments of the city govern- 
ment and thereafter was promoted to 
position of storekeeper which position 
was subsequently abolished, employee 
was not required to take examination 
before being restored to a_ position of 
truck driver. Ky.St.Supp.1939, § 3235- 
h-5=—City of Covington y. Trenkamp, 
152 S.W.2d 999, 287 Ky. 324. 

Where city abolished position of 
storekeeper held by employee who was 
first employed as truck driver but did 
not restore the employee to position 
of truck driver notwithstanding that 
he was an efficient employee and no 
charges were preferred against him, 
employee was properly ordered to be 
restored to such position and allowed 
back pay. Ky.St.Supp.1939, § 3235h-1 
et seg.—City of Covington v. Tren- 
kamp, 152 S.W.2d 999, 287 Ky. 324. 

N.Y.App.Div. A civil service em- 
ployee may not be removed through 
abolition of his position, when lack of 
good faith is obvious, or be denied re- 
instatement where work which he for- 
merly did is being done by another 
person having no civil service stand- 
ing. Civil Service Law, § 
fler-v. Klebes, 22 N.Y.S.2d 1, 260 App. 
Div. 228, reversing 298 N.Y.S. 353, 164 
Mise. 220. F 

Where petitioner was appointed city 
engineer of city of Elmira under Civ- 
il Service Law and city council abol- 
ished office of engineer, and services 
formerly performed by engineer were 
thereafter performd by individuals un- 
der different titles and neither individ- 
ual had a legal appointmeht, and in- 
dividuals were not in exempt class, pe- 
titioner was entitled to be reinstated 
in city employment to perform sery- 
ices. which he formerly performed as 
engineer. Civil Service Law; § 31-b; 
Rules for Classified Civil Service, rule 
5, McKinney Consol.Laws, Book 9, Ap- 
pendix; Const. art..5, § 6.—Wipfler v. 
Klebes, 22 N.Y.S:2d 1, 260 App.-Div. 
ee reversing 298 N.Y.S. 353, 164 Misc. 


N.Y.App.Div. Where employee in 
New York City clerk’s office who, to- 
gether with co-employee having seni- 
ority rights and other employees in 
the same competitive class of civil serv- 
ice, was suspended, was successful in 
his proceeding for reinstatement, em- 
ployee’s -vigilance in bringing his pro- 


ceeding did not entitle him to the. 


position as against co-elhployee, since 
it was the Civil Service Commission’s 
statutory duty to place co-employee’s 
hame on preferred list ahead of em- 


ployee. Civil Service Law, §. 31.— 
O'Connell _v. Kern, 28 N.Y.8.2d 291, 
262 App.Div. 183. 

N.Y¥.Sup. In determining whether 


civil service employee who had been 
suspended by city for reasons of econ- 
omy was replaced by W.P.A. workers 
engaged in work which would normally 
be undertaken regardless of relief 
funds, so as to entitle him to reinstate- 
ment, the financial condition of the city 


during period of suspension could be 


considered. Civil Service Law, §§ 31, 
31-b; Laws 1934, ¢. 178.—lLiebowitz 
eer 23 N.Y.S.2d 76, 175 Misc. 

Ohio App, A 


charter provision of 


home rule city authorizing civil service 


board to promulgate rules for transfer 
from a position to a similar position in 
same class and grade, and for reinstate- 
ment within one year on eligible list 
of persons who without fault are sepa- 
rated from the service or reduced in 
rank, was intended to secure to such 
employees the right to reinstatement, 


rges, 
and the provision that director of ‘de 
partment shall nominate from the four 


31-b.—Wip- _ 


. aration is greater than one year, 


and 


a 


d such provision does not negative 
ight of board to adopt a rule permit- 
ting reinstatement where period of sep- 
or 
upon conditions based on nature and 
continuity of service in classified and 
unclassified service without regard to 
length of time of separation from the 
classified service. Const. art. 18, §§ 
1-14._State ex rel. Kipker v. City of 
Lima, 32. N.BH.2d 488. 

A resolution of civil service com- 
mission of home rule city that if an 
employee in classified service shall be- 
eome the head of any department of 
city, upon termination of such service 
through no fault of employee, he shall 
be reinstated on eligible list of position 


‘ye ¥ 


in classified service last held was not 


inconsistent with charter 
-authorizing commission to 
rules for transfer from 


invalid as 
provision 
promulgate 


position to a similar position in same 
elass and grade and for reinstatement 


on eligible list of persons who without 
fault are separated from service or re- 
duced in rank, since resolution did not 
nullify right of employee to reinstate- 
ment on eligible list. Const. art. 18, 


- §§ 1-14.—State ex rel. Kipker v. City 


‘of Lima, 32 N.E.2d 488. 

A resolution of civil service commis- 
sion of home rule city that if an em- 
ployee in classified service shall be- 
‘come the head of any department of 
city, upon termination of such service 
through no fault of employee, he shall 
be reinstated on eligible list of position 
in classified service last held, was .a 
valid exercise of charter power author- 
izing commission to adopt rules neces- 
sary for enforcement of the ‘merit 
system’ whereby selection of public 
officials may be made on basis of dem- 
onstrated relative fitness without regard 
to political considerations. Const. art. 
15, § 10; art. 18, §§ 1-14.—State ex rel. 
Kipker v. City of Lima, 32 N.E.2d 488. 

A resolution of civil service commis- 
sion of home rule city that if an em- 
ployee in classified service shall become 
the head of any department of city, 
upon termination of such © service 
through no fault of employee, he shall 
be reinstated on eligible list of posi- 
tion in classified service last held, was 
not invalid as being inconsistent with 
provisions of amended charter which 
purported to yest all legislative powers 
in the council but which also vested in 
civil service board power to adopt 
rules necessary for enforcement of the 
merit system. Const. art. 15, § 10; 
art. 18, §§ 1-14.—State ex rel. Kipker 
v. City of Lima, 32 N.H.2d 488. 

Pa. When a civil service employee 
who has been dismissed from a position 
is reinstated, employee is entitled to 
same rights as any other employee 
having an “absolute appointment’, as 
such term is used in statute. 53 P.S. 
§§ 9361 et seq., 9395.1 et seq., 9395.4, 


9395.5.—In re Geis, 19 A.2d 368, 341 
Pa, 413. 
§ 1709 
Cal.App. The requirement that claim 


must. be filed with clerk of legislative 
body before a person may maintain an 
action for damages against political 
subdivision of the state is valid and 
may not be waived by officials of the 
legislative body. Gen.Laws 1937, Act 
38861, § 2.—Powers Farms v. Consoli- 
dated Irr. Dist., 110 P.2d 112. 

Fla. The liability of municipal cor- 
porations in their governmental func- 
tions or in their corporate duty or 
authority in furnishing public corpo- 
rate improvements or facilities is regu- 
lated by substantive law.—City of 
Tampa y. Baston, 198 So. 753. 

Ind. The intention of the legislature 
in enacting the 1935 statute providing 
for notice to city before the bringing 
or maintenance of an action for dam- 
ages arising from tort of the city was 
that the statute should apply to all ac- 
tions instituted thereafter, even though 
the statute might be retrospective in 
so far as it dispensed with verification 
of notices theretofore iven. Burns’ 
Ann.St. §§ 48-8001, 48-8002, 48-8003.— 
Aaron y. City of Tipton, 32 N.W.2d 88. 

Mo. In absence of express statutory 
provision, a public corporation or quasi 
corporation performing governmental 
functions is not liable in a suit for neg- 
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of Missouri, 147 S.W.2d 1063, 

A statutory provision that a public 
corporation may sue and be sued does 
not authorize a suit against it for 
negligence. Rev.St.1939, § 10783, Mo. 
St.Ann. § 9626, p. 7330.—Todd_ v. 
Curators of University of Missouri, 147 
S.W.2d 1063. 

N.J.Dist.Ct. In absence of statutory 
provision, a municipal corporation 
charged with the performance of a 
public duty is not liable to an individ- 
ual for failure to perform it, or negli- 
gence in the performance of such duty 
whereby a public wrong has been done, 
for which indictment will lie, although 
the individual has suffered special dam- 
age—Schmid v. Sloate, 21 A.2d 319, 19 
N.J.Mise. 481. 

N.Y.App.Div. The statutes limiting 
municipality’s immunity from liability 
for negligence in performance of a gov- 
ernmental function are not retroactive 
in effect. General Municipal Law, §§ 
50-a to 50-d.—Berger v. City of New 
York, 22 N.Y.S.2d 1006, 260 App.Div. 
a snk 17 N.Y.S.2d 945, 173 Mise. 
1070. 

Ohio App. Where liability is claimed 
to -result from the use of municipal 
property, the use to which property is 
dedicated at the time determines the 
question.—Village of Lebanon y. Loop, 
382 N.E.2d 458. 

Ohio App. The statutory provision 
that municipalities may be sued is lim- 
ited to cases where unquestioned lia- 
bility exists, as for ministerial acts, or 
is brought into existence by legislation 
relating to governmental acts. Gen. 
Code, § 3615.—Wittenbrook vy. City of 
Columbus, 35 N.H.2d 980. 

A municipality is liable for its min- 
isterial acts but is not liable for its 
governmental acts unless a statutory 
remedy is provided.—Wittenbrook y. 
City of Columbus, 35 N.E.2d 980. 

§ 1701 

Fla. All functions of a municipal 
corporation, not governmental, are 
strictly municipal, and ‘municipal 
functions” are those granted for spe- 
cific benefit and advantage of urban 
community embraced within corporate 
boundaries, and include all functions 
which specialiy and peculiarly promote 
comfort, convenience, safety, and hap- 
piness of citizens of: the municipality, 
rather than welfare of the general pub- 
lic, and such “municipal functions’ 
include proper care of streets and al- 
leys, parks, and other public places, and 
erection and maintenance: of public 
utilities and improvements generally. 
—City of Lakeland v. State ex rel. 
Harris, 197 So. 470, 143 Fla. 761. 

Fla. What are governmental func- 
tions and what are corporate author- 
ity or duties of a municipality, are not 
comprehensively defined in the law 
but are to be determined in each case 
on a judicial interpretation and appli- 
eation of appropriate provisions or 
principles of law to the facts legally 
shown or admitted as may be provided 
by controlling substantive and _ pro- 
cedural law.—City of Tampa vy. Easton, 
198 So. 753. 

Fla. The ‘‘governmental functions’’ 
and the corporate duties and authority 
of a municipality may be regarded as 
being distinct, with different duties, 
privileges or immunities, and, as to 
corporate matters, correlative liability 
for negligence of its officers and agents 
in performing or omitting municipal 
nongovernmental duties or authority 
as may be in accord with statutory 
provisions or common-law principles.— 
Barth v. City of Miami, 1 So.2d 574, 
vacating 197 So. 498, 143 Pla. 692. 

The liability of municipal corpora- 
tions in their governmental functions 
or in their corporate duties or au- 
thority in furnishing public corporate 
improvements or facilities is regulated 
by substantive law.—Barth v. City of 
Miami, 1 So.2d 574, vacating 197 So. 
498, 143 Fla. 692. 

What are governmental functions and 
what are corporate authorities or du- 
ties of a municipality are not compre- 
hensively defined in the law, but are to 
be determined in each case upon a 
judicial interpretation and application 
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li ence,—Todd v. Curators of: niversity | 


.cal and surgical attention was injured 
as result of negligence of city in an ~ 
administrative capacity in furnishing i 
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of appropriate principles of law to the 
facts legally shown or 


197 So. 498, 148 Fla. 692. 
Iowa. The 


functions does not exempt it from lia- 
bility for a nuisance created and main- 
tained by it—Ness  v. 
School Dist. of Sioux City, 298 N.W. 
855,230 Lowa 771-2 

Mont. , 
able in a private action for neglect of 
publie duty, since counties are invol-_ 
untary political subdivisions of the 


state created for governmental purposes — 


consent of inhabitants.—Witter vy. Phil- 
lips County, 109 P.2d 56. ‘ 
N.Y. In determining tort 


health of its citizens and to furnish 
medical and _ surgical f 
those who cannot pay therefor, it is 
engaged in a “governmental function”. | 
—Volk v. City of New York, 30 N.E.2d 
596, 284 N.Y. 279, reversing 19 N.Y. 
S.2d 58, 259 App.Div. 247. Sie, 

N.Y. Where nurse employed by city. 


hospital under contract providing for — 


salary, board, maintenance, and medi- 


medication unfit for use, when nurse 


became ill and was treated in nurses’ — 
injections of decom- — 
and nurses’ — 


infirmary with 
posed morphine solution, F 
infirmary was operated by city for 
nurses only as a contractural duty, city 
was not exercising ‘governmental func- 
tion” so as to be immune from liabil- 
ity for injury to nurse. New York 


admitted as — 
may be provided by controlling sub- | 
stantive and procedural law.—Barth v. © 
City of Miami, 1 So.2d 574, vacating 


Independent — 


Generally, counties are not li- _ 


treatment to 
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liability 
of city, where city acts to protect the 


if, 


City Charter 1936, § 587.—Volk v. City — 


of New York, 30 N.E.2d 596, 284 N.Y. 


279, reversing 19 N.Y.S.2d 53, 259 App. — 


Div. 247. 


abutting owner for 


N.Y.Sup. A city, in maintenance of 
firehouse, was immune from liability as_ 
injuries to third 


person.—Piasecki y. City of New York, 


24 N.Y.S.2d 298. 
Ohio. 


sovereignty, such as protection from 
crime, fires or contagion, preservation 
of citizens’ peace and health, and pro- 
tection of their property, is ‘‘govern- 
mental function’, and municipality un- 
dertaking performance thereof, wheth- 
er voluntarily or by legislative imposi- 
tion, becomes an arm of state’s sov- 
ereignty and “governmental agency” 
entitled to immunity from liability en- 
joyed by state itself—City of Cin- 
cinnati v. Gamble, 34 N.H.2d 226, 138. 
Ohio St. 220, reversing 28 N.H.2d 676, 
64 Ohio App. 313. 

Ohio App. The law makes a distinc- 
tion between governmental and pro- 
prietary or ministerial duties of a mu- 
nicipality, and city cannot be held 
liable for permitting a wrong in a gov- 
ernmental matter, but can be held 
liable for permitting a wrong in a 
proprietary or ministerial matter.— 
prone v. City of Ashland, 32 N.E.2a 

Ohio App. The statute giving cause 
of action against person or corporation 
for death caused by wrongful act, 
neglect or default such as would have 
entitled decedent to recover if death 
had not ensued does not give cause of 
action against municipal corporation 
for death in performance of govern- 
mental act in absence of other statu- 
tory provision for such liability. Gen. 
Code, § 10509-166.—Wittenbrook  v. 
City of Columbus, 35 N.H.2d 980. 

Or. city’s undertaking not for 
promotion of its own private interests 
as a corporate entity, but for the pub- 


lic good is ‘‘governmental’.—Wold v. 
City” of “Portland, 112 BP.2d@. 469) 138 
A:L.R, 1207 


Va. A city is not liable for damages 
resulting from negligent acts performed 


The state’s performance of du- — 
ties imposed thereon as obligations of — 


2 


of Little Rock, 


weer 


§ 1701 


while carrying out a governmental 
function for city, but the city is liable 
if such negligent acts are performed in 
the exercise of some power of a private, 
proprietary or ministerial nature.—Bur- 
son y. City of Bristol, 10 S.H.2d 541. 
Where a city is liable for failure _to 
perform its ministerial duty, it is lia- 
ble for its negligence in improperly 
performing such duty, irrespective 
whether performance of ministerial 
duty was for peculiar benefit of per- 
sons other than the one injured.—Bur- 
son v. City of Bristol, 10 S.H.2d 541. 
A city in attempting to pull down 
brick walls of a burned building, to 
protect pedestrians on city streets, was 
performing a “ministerial duty” in the 
performance of which city was liable 
for damages to adjoining property on 
which walls of burned building fell as 


result of negligence of city employees. 
_—Burson v. City of Bristol, 10 S.H.2d 


541. 
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Ark. The city of Little Rock, in op- 
erating its municipal waterworks, was 
engaged in ‘governmental function’ 
and could not be sued by child for in- 
juries sustained through the alleged 
negligence of waterworks employees in 
leaving open and uncovered a water 
meter box. Acts 1933, Act 131, § 1; 
Acts 1937, Act 215.—Patterson y. City 
149 S.W.2d 562. 

Fla. The operation of an airdrome 
by a municipality is a “proprietary”, 
as distinguished from a ‘‘governmental 


function’”’, where municipality does not 


devote airport exclusively to munici- 
pal or governmental purposes, but un- 
dertakes to conduct an enterprise of a 
commercial character from which it 
seeks to derive revenue.—Peavey V. 
City of Miami, 1 So.2d 614. 

If an airdrome operated by a munici- 
pality was maintained for commercial 
use, municipality was liable for any 
torts committed by it, or its agents, 
in respect to operation of airdrome 
in same manner and to same _ extent 
that a private operator would be.— 
Peavey v. City of Miami, 1 So.2d 614. 


Ohio App. The maintenance of a 
county jail by a municipality is a 
“governmental function’? and munici- 
pality is not liable for torts incident to 
such maintenance in absence of statu- 
tory provision for such liability—Wit- 
tenbrook vy. City of Columbus, 35 N. 
H.2d 980. 

A city was not liable for death caused 
by wrongful arrest and confinement of 
decedent without medical attention with 
knowledge that decedent needed medi- 
eal attention, since acts complained of 
were performed in carrying out a ‘“‘gov- 
ernmental function”, and no statutory 
remedy had been provided. Gen.Code, 
§§ 3615, 4125, 4126, 3668, 10509-166; 
Const. art. 1, §§ 1, 16.—Wittenbrook v. 
City of Columbus, 35 N.H.2d 980. 


Or. Where state statutes required 
motor vehicles to conform to certain 
standards of condition and equipment 
and authorized City of Portland to 
provide by ordinance for periodical 
inspection. of motor vehicles, City of 
Portland in maintaining motor vehicle 
inspection station under ordinance 
passed pursuant to statute was en- 
gaged in a “governmental” function 
and was not liable for injuries al- 
legedly sustained by employee at sta- 
tion because of presence therein of poi- 
sonous and noxious gases. O.C.L.A, 
§§ 95-3001, 95-3002, 115-367 to 115- 
381.—_Wold y. City of Portland, 112 
P.i2d 469, 133 A.L.R. 1207. 

The fact that City of Portland was 
authorized by the state, but not re- 
quired, to establish motor vehicle in- 
spection station did not preclude main- 
tenance of station from being a “gov- 
ernmental’ function relieving city from 
liability for injuries to station em- 
ployee allegedly resulting from poison- 
ous gases. sling, §§ 95-3001, 95- 
3002.—Wold vy. City of Portland, 112 
P.2d 469, 133 A.L.R. 1207. 

Where City of Portland was engaged 
in a governmental function, under stat- 
ute, in operation of motor vehicle in- 
spection station, Employers’ Liability 
‘Act was inapplicable as basis for re- 
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covery from city for injuries allegedly 
sustained by employee at station be- 
cause of presence of poisonous gases. 
O.C.L.A. §§ 95-3001, 95-3002, 102-1601 
to 102-1606.—Wold v. City of Portland, 
112 P.2d 469, 183 A.L.R. 1207. ; 
Pa.Super. A municipality, which 
maintained as part of its water system 
a four-inch water line leading from wa- 
ter main beneath middle. of street to 
base of a fire hydrant at sidewalk, 
could not escape liability for damage 
caused to basement of church by break- 
ing of four-inch line on theory that it 
was performing a ‘governmental func- 
tion,” where break was in pipe leading 
to hydrant and not in hydrant itself, 
and municipality had several actual no- 
tices over a period of six or seven 
weeks that line was leaking and water 
was running into church basement, but 
neglected to inspect or repair the bro- 
ken line.—Boyle v. City of Pittsburgh, 
21 A.2d 248, 145 Pa.Super. 325. : 
Pa.Super. City could not escape lia- 
bility for death of five year old boy 
crushed in machinery of city’s sewage 
disposal plant on the ground that city 
in maintaining .and operating such 
plant -was exercising a governmental 
rather than a proprietary function.— 
Krepcho v. City of pines 21 A.2d 461. 
170. 


Ohio App. The duty imposed-on mu- 
nicipalities by statute to keep their 
streets free from nuisance is an excep- 
tion to the rule of common law that 
no liability attaches to a municipality 
for negligence in the discharge of a 
governmental function. Gen.Code, § 
3714.—Liesman y. City of Brookville, 
84 N.B.2d 580. 

Ohio App. The maintenance and re- 
pair of streets by a municipality is a 
“sovernmental function’? and munici- 
pality is liable for failure to discharge 
its statutory duty only in event that it 
creates, or permits existence of, a nui- 
sance after notice thereof. Gen.Code, § 
8714.—Neale v. Village of Tallmadge, 
35 N.E.2d 158. 
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Fla. The “governmental functions” 
and the corporate duties and authority 
of a municipality may be regarded as 
being distinct, with different duties, 
privileges or immunities, and, as_ to 
corporate matters, correlative liability 
for negligence of its officers and agents 
in performing or omitting municipal 
nongovernmental duties or authority 
as may be in accord with statutory 
provisions .or common-law principles. 
—Barth vy. City of Miami, 1 So.2d 574, 
vacating 197 So. 498, 143 Pla. 692. 

The liability of municipal corpora- 
tions in their governmental functions 
or in their corporate duties or author- 
ity in furnishing public corporate im- 
provements or facilities is regulated 
by substantive law.—Barth v. City of 
Miami, 1 So.2d 574, vacating 197 So. 
498, 143 Pla. 692, 

What are governmental functions 
and what are corporate authorities or 
duties of a municipality are not com- 
prehensively defined in the law, but are 
to be determined in each case upon a 
judicial interpretation and application 
of appropriate principles of law to the 
facts legally shown or admitted as 
may be provided by controlling sub- 
stantive and procedural law.—Barth vy. 
City of Miami, 1 So.2d 574, vacating 
197 So. 498, 143 Bla. 692. 

Or. Where fee charged by City of 
Portland for inspecting motor vehi- 
eles at its inspection station was in- 
sufficient to cover cost of inspection, 
charging of fee did not prevent main- 
tenance of station from being a ‘‘goy- 
ernmental’ function § relieving city 
from liability for injuries to employee 
at station allegedly resulting from 
presence of poisonous gases. O.C.L.A. 
§§ 95-3001, 95-3002.—Wold v. City of 
Portland, 112 P.2d 469, 133 A.L.R. 


1207. 
§ 1710 

N.Y.App.Div. A city constructing 
new channel for brook was not respon- 
sible for damages incidental to con- 
struction, where construction of new 
channel was a duly authorized public 
improvement.—Roe y. City of Middle- 


town, 
231. 


Va. x 
with a duty laid upon a city by law 
and by an officer specifically charged 
with the performance of that duty are 
not “ultra vires’ as to the city or 
such officer._Burson v. City of Bris- 
tol, 10 S.H.2d 541. 

Where city charter charged city man- 
ager with responsibility for care and 
protection of city streets, city man- 
ager’s approval of recommendation of 
fire chief to pull down brick walls of 
a burned building, to protect pedes- 
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28 N.¥.S.2d 803, 262 App.Div. 


% 


trians on city streets, was not “ultra — 


vires” as to the city or city manager, 
so as to relieve city from liability for 
damages to adjoining property result- 
ing from negligence of servants of city. 
—Burson vy. City of Bristol, 10 S.H.2d 


541. 
§ 1715 

Cal.App. A city is not generally li- 

able for the general negligence of its 
employees while they are acting in a 
governmental capacity, but the city is 
liable if that negligence comes within 
the Public Liability Act. Gen.Laws 
1937, Act 5619, § 2.—Bauman v. City 
and County of San Francisco, 108 P.2d 
989. 
Unlike a “county,” a ‘“munici- 
pality” is not a “subdivision of the 
state” with subordinate attributes of 
sovereignty in the performance of gov- 
ernmental functions and_ correlative 
limited privileges, immunities, and ex- 
emptions from liability for negligence 
of its employees, but is a legal entity 
consisting of population and defined 
area, with such governmental functions 
and also corporate public improvement 
authority as may be conferred by law 
in a charter or other legislative enact- 
ment under the Constitution.—City of 
Tampa v. Easton, 198 So. 753. 

Fla. The governmental functions and 
eorporate duties and authority of a mu- 
nicipality may be regarded as being 
distinct, with different duties, privi- 
leges or immunities and, as to corpo- 
rate matters, correlative liability for 
negligence of its officers and agents in 
performing or omitting municipal non- 
governmental or corporate duties or 
authority as may be in accord with 
statutory provisions or common-law 
Spare sas Foes of Tampa v. Waston, 

98 So. 753. 

Ga.App. The act, rather than agent’s 
name or character, determines whether 
act of an agent on behalf of a city is 
a “governmental” or ‘‘ministerial fune- 
tion.”—City of Tallapoosa y. Goebel, 
10 $.H.2d 201. 

Ill. A “school district” is a “quasi- 
municipal corporation” and a _ quasi- 
municipal corporation is not liable for 
breach of duty of its officers.—Leviton 
v. Board of Education of City of Chi- 
cago, 30 N.H.2d 497, 374 Ill. 594. 

Mass. Generally, municipalities are 
not liable for negligent acts of public 
officers or employees in performance of 
strictly public functions, however, a 
municipality may be liable for negli- 
gent acts of its officers or employees 
in performance of functions commer- 
cial in character undertaken for its 
own profit. or to protect or benefit its 
corporate interests.—Chaffee v. Inhabi- 
tants of Town of Oxford, 33 N.H.2d 
298, 308 Mass. 520. 


Whether negligent acts of public of- 
ficers or employees of municipality are 
in performance of strictly public func- 
tions, so as to exclude municipality 
from liability therefor, or whether they 
are in performance of a commercial 
enterprise, so that city is not ex- 
cluded from liability therefor, depends 
upon a reasonable interpretation and 
application of the facts.—Chaffee vy. In- 
‘habitants of Town of Oxford, 33 N.B. 
2d 298, 308 Mass. 520. 

Where comparatively insignificant in- 
come or benefit to city incidentally re- 
sults from performance by public of- 
ficers of public duties, dominating pub- 
lic character of their undertaking is 
not thereby changed, and city does 
not thereby become liable for negli- 
gence of officers or their employees in 
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performance of such duty.—Chaffee v. 
nhabitants of Town of Oxford, 33 N.B. 
2d 298, 308 Mass. 520. 
N.J.Dist.cCt. A municipality can be 
rendered liable for negligent acts of its 
agents and servants only if the Legis- 
lature specifically and expressly so pro- 
vides.—Schmid v. Sloate, 21 A.2d 319, 
19 N.J.Mise, 481. ; 
N.Y.App.Div. At common law, a mu- 
nicipality was not liable for the torts 
of a policeman or other agents en- 
gaged in performance of duties strictly 
governmental.—Berger y. City of New 
York, 22 N.Y.S.2d 1006, 260 App.Div. 


402, affirming 17 N.Y.S.2d 945, 173 
Mise. 1070. ; 
N.Y.App.Div. The statute imposing 


liability upon municipality for the neg- 
ligent operation of municipally owned 
vehicles did not entirely eliminate mu- 

- nicipality’s common-law immunity from 
liability for torts of its servants, but 
removes such immunity only in actions 
resulting from negligent operation of 
municipally owned vehicles. Highway 
Law, § 282-g, as added by Laws 1929, 
e. 466.—Berger v. City of New York, 
22 N.Y.S.2d 1006, 260 App.Div. 402, 
es 17 N.Y.S.2d 945, 173 Mise. 
1 


.  N.Y.App.Div. A city laborer shovel- 
ing debris from pavement repair into 
truck which obstructed street was in- 
dividually liable for assault on driver 
of another truck desirous of using 
street.—Osipoff v. City of New York, 
23 N.Y.S.2d 481, 260 App.Div. 653. 

N.Y.App.Div. The defense that. ap- 
pointee of municipal corporation at 
time of his alleged negligent act was 
engaged in a “governmental function” 
is not available to the appointee of a 
municipality. General Municipal Law, 

50-c.—Kosiba v. City of Syracuse, 24 
N.Y.S.2d 37, 260 App.Div. 557. 

N.Y.App.Div. Ordinarily, a munici- 
pal corporation cannot be sued for 
damages arising from the negligence of 
its officers and agents while in the dis- 
charge of their duties, unless the mu- 
nicipal corporation consents to be sued 
pursuant to legislative enactment.— 
Kosiba v. City of Syracuse, 24 N.Y.S. 
2d 37, 260 App.Div. 557. 


N.Y.App.Div. Municipai corporations 
have never consented to accept liability 
for the negligence of their agents, offi- 
cers, employees or appointees commit- 
ted while in the discharge of purely 
governmental functions until enactment 
of the section of the General Municipal 
Law, which gives no cause of action 
against the municipality itself for such 
torts, but which merely requires the 
municipality to indemnify its appointee 
against any liability he might incur 
arising from his negligence while en- 
gaged in the performance of a govern- 
mental function imposed on the mu- 
nicipality. General Municipal Law, § 
50-c.—Kosiba v. City of Syracuse, 24 
N.Y.S.2d 37, 260 App.Div. 557. 


Utah. Generally, in absence of stat- 
ute, a city is not liable for negligent 
acts of its servants in performing a 
governmental function.—Niblock v. Salt 
Lake City, 111 P.2d 800. 
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Where wrestling matches 
were held in municipal. auditorium, 
even though it had been established 
that city was liable for acts of a 
wrestler within scope of his employ- 
ment, city could not be bound under 
doctrine of ‘“respondeat superior’ to 
pay damages for injuries to a specta- 
tor resulting from willful assault by 
wrestler, sincé a master is not respon- 
sible for the willful torts of his _serv- 
ants.—Wiersma v. City of Long Beach, 
106 P.2d 45. 

Cal.App. Director charged with su- 
pervision of public playground main- 
tained by city had power and duty to 
eontrol boys playing on playground so 
as to avoid injury to small children. 
Gen.Laws 1937, Act 5619, § 2—Bauman 
v. City and County of San Francisco, 
108 P.2d 989. f 

Conn, Attorney and clients seeking 
reduction in city tax assessment were 
charged with notice of the extent of 
authority of assistant corporation 


Cal.App. 
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counsel as agent of city.—Cole v. Mey- — 
ers, 21 A.2d 396, 128 Conn. 2238. 

Idaho. Unlawful commission of a 
battery by peace officer is outside of 
his powers and duties as public offi- 
cer, as affecting city’s liability for such 
acts and liability to pay expenses of 
defending actions against officer for 
battery.—City of Nampa y. Kibler, 113 
P.2d 411. 

Il.App. A municipality is not liable 
for acts of its officers done under an 
unconstitutional or yoid ordinance en- 
acted in the exercise of governmental 
function.—Merrill v. City of Wheaton, 
35 N.H.2d 807, 311 Ill.App. 301. 

Mass. Action of city in digging 
trench in street and laying connecting 
sewer pipe to owner’s premises and 
replacing the street surface was ac- 
tion pertaining to the city’s sewer 
construction and maintenance program 
and not to the city’s street main- 
tenance, and city was liable to owner 
for negligence in failing to replace the 
macadam surface of the street, which 
caused water to seep into the owner’s 
cellar, regardless of whether city’s sew- 
er crew exceeded their powers when 
they broke through the owner’s cellar 
wall instead of requiring the owner to 
do that himself. G.L.(Ter.Ed.) c. 83, § 
3; c. 84, §§ 1, 15.—Galluzzi v, City of 
Beverly, 34 N.E.2d 492, 309 Mass. 135. 

Mass. In absence of express statu- 
tory provisions to the contrary, a city 
is not liable for the torts of public 
officers or for those of their agents or 
servants acting in the discharge of 
public duties imposed upon such of- 
ficers.—Sweeney v. City of Boston, 34 
N.H.2d 658, 309 Mass. 106. 

Mass. In absence of statutory pro- 
visions to contrary, a municipality is 
not liable for torts of public officers 
or for those of their agents or serv- 
ants acting in discharge of public du- 
ties imposed upon such officers, irre- 
spective of whether exercise of author- 
ity granted by Legislature is for profit 
or otherwise.—Reitano v. City of Hav- 
erhill, 34 N.H.2d 665, 309 Mass. 118. 


Minn. Action of engineers of the 
city of Brainerd during construction of 
storm sewer in lowering level of a 
house drain running from building to 
sanitary sewer system, so that con- 
struction of storm sewer could go for- 
ward, was not “ultra vires’, though 
such action was not specifically au- 
thorized by city council, and hence 
owner of building could maintain ac- 
tion of trespass against city for dam- 
ages sustained because removal of dirt 
from beneath wall of building caused 
the wall to sag and crack. Mason’s 
Minn.St.1927, § 1713.—Clark y. City of 
Brainerd, 298 N.W. 364. 


N.Y.App.Div. New York City was 
not liable as matter of law for assault 
committed by city laborer shoveling 
debris from pavement repair into truck 
which obstructed street, on driver of 
another truck desirous of using street, 
since assault was not committed within 
scope of laborer’s authority as em- 
ployee.—Osipoff vy. City of New York, 
23 N.Y.S.2d 481, 260 App.Div. 653. 

Or. A municipality is not liable for 
negligence of its officers and employees 
when engaged in performance of gov- 
ernmental or publie duties, but when 
municipality proceeds in a private or 
proprietary capacity it is liable for its 
torts in like manner as an individual. 
—Wold vy. City of Portland, 112 P.2d 
469, 133 A.L.R. 1207. 


Wa. Under city charter provision 
charging city manager with duty of 
exercising supervision and control over 
all public improvements, city manager 
was responsible for the care and pro- 
tection of city streets, and in the dis- 
charge of such duty, he had the power 
of selection and of complete control 
over persons employed therefor.—Bur- 
son v. City of Bristol, 10 8.H.2d 541. 

Acts committed in compliance with a 
duty laid upon a city by law and by 
an officer specifically charged with the 
performance of that duty are not ‘‘ultra 
vires’? as to the city or such officer.— 
Burson v. City of Bristol, 10 S.H.2d 
541. 
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Where city charter charged city man- 
ager with responsibility for care and 
protection of city streets, city man- 
ager’s approval of recommendation of — 
fire, chief to pull down brick walls of 
a burned building, to protect pedes- 
trians on city streets, was not “ultra 
vires” as to the city or city manager, _ 
so as to relieve city from ‘liability for 
damages to adjoining property result- 
ing from negligence of servants of city. 
eye TR v. City of Bristol, 10 S.E.2d — 


Wash. In determining liability of 
municipalities for acts committed by 
their officers which are allegedly ultra 
vires, a distinction exists between acts 
which are absolutely “ultra vires’ by — 
reason of municipality having no au- ~ 
thority to act on the subject matter, it 
being wholly beyond the scope of its 
power, and those acts which in a sense 
are termed ultra vires, where the body 


has jurisdiction of the subject matter 


but in the execution of its authority, 
trespasses on the rights of others, and , 
in the first instance the municipality 
is not liable but in the second instance 
it is liable and the wrongful acts may 
be the foundation of an action for dam- 
ages against the municipality which 
will lie either when the act is done 
by the officers under the authority of 
the municipality, or has been ratified 
by it.—Fordney v. King County, 115 — 
P.2d 667. 
§ 1721 = 
Wash. In determining liability of 
municipalities for acts committed by 
their officers which are allegedly ultra 
vires, a distinction exists between acts 
which are absolutely ‘ultra vires’ by 
reason of municipality having no au- 
thority to act on the subject matter, it 
being wholly beyond the scope of its 
power, and, those acts which in a sense 
are termed ultra vires, where the body 
has jurisdiction of the subject matter 
but in the execution of its authority, 
trespasses on the rights of others, and 
in the first instance the municipality 
is not liable but in the second instance 
it is liable and the wrongful acts may 
be the foundation of an action for 
damages against the municipality which 
will lie either when the act is done by | 
the officers under the authority of the 
municipality, or has been ratified by it. ’ 
—Fordney v. King County, 115 P.2d 


667 
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Iil.App. A municipal corporation 
which entered into contract with con- 
struction companies for performance of 
work which involved excavation and 
contemplated use of explosives was 
liable for damage to plaintiff’s home 
resulting from vibrations and concus- 
sions caused by blasting done with 
dynamite by the companies, regardless 
of absence of negligence in the blast- 
ing, aS against contention that dyna- 
mite, as result of improvements made 
in its manufacture and use, ceased to 
be ‘intrinsically dangerous” so as to 
subject a municipality authorizing its 
use to liability for resultant injury. 
—Hadraba v. Sanitary Dist. of Chicago, 
83 N.H.2d 627, 309 Ill.App. 577. 


La.App. Where the only part town 
exercised in laying of gas lines by 
Works Progress Administration was 
to sponsor project, to designate streets 
on .which lines were to be laid, to in- 
spect piping to ascertain its efficiency, 
and to pay a small part of total cost, 
the Administration was an “inde- 
pendent contractor’, and town was not 
liable for its negligence, if any, in pil- 
ing pipe in or near street, causing in- 
juries to pedestrian who stumbled over 
pipe.—Trotter v. Town of Glenmora, 2 
So.2d 510. 

Where municipality hires independ- 
ent contractor to do work which nec- 
essarily constitutes obstruction or de- 
fect in the street so as to render street 
unsafe or dangerous for public travel 
unless properly guarded or protected, 
and injury results directly from acts 
which contractor was engaged to per- 
form, municipality is liable with con- 
tractor for such injury.—Trotter vy. 
Town of Glenmora, 2 So0.2d 510. 

N.Y.Sup. City owning and operating 
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‘a water supply system could not shift 
duty of using reasonable care in effect- 


ing safe and proper maintenance to 


someone else, such as an independent 
eontractor.—Central Park Plaza Corpo- 
ration v. City of New York, 26 N.Y.S. 
2d 241. 

Ok}. The relation of the Civil Works 
Administration, a federal administra- 
tive agency, to city for which sewer 
was built was analogous to that of an 
“independent contractor’, where city 


exercised no supervision or control of 


the work, and city’s duties and lia- 
bilities to injured Civil Works Ad- 
ministration employee were governed 
accordingly.—Oklahoma City v., Caple, 
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City for which sewer ditch was built 
by Civil Works Administration was re- 
quired to furnish and maintain a rea- 


sonably safe place to work, but this 


ts duty did not extend to changes or con- 


209. 


ditions caused or created by. the prog- 
ress of the ditching operations, since 
Civil Works Administration occupied 
position of an independent contractor. 
—Oklahoma City v. Caple, 105 P.2d 


The excavation of a sewer ditch was 


not “inherently dangerous work’ so as 


Kg to render city liable as principal con- 


tractor to } 
ministration employee for negligence of 
the Civil Works Administration as in- 
dependent contractor in the perform- 


injured Civil Works Ad- 


ance of the work.—Oklahoma City v. 


Caple, 105 P.2d 209. 


__N.Y.Sup. zer 
in failing to provide adequate and rigid 


§ 1724 : 
Where city was negligent 


bhi support for water main under which 


the city had direct supervision 
control of the work and the 
of its performance.—Central Park Plaza 


subway was constructed, and water 
main broke causing damage to prop- 


erty, the city could not shift responsi- 
bility for the 


incorrect engineering 
practice to the subway contractor, since 
and 
manner 


Corporation vy. City of New York, 26 
N.Y.S.2d 241. 


- Where evidence in property owners’ 


actions for damages caused by_ break 
in city water main established that 
proper and sound engineering practice 
was not adopted by city for support 


of the water main during construction 
of subway, and that the subway con- 
tractor fully and faithfully performed 
all the work in building the subway, 


the “independent contractor” rule was 
inapplicable and city could not escape 
liability in reliance thereon.—Central 
Park Plaza Corporation v. City of New 
York, 26 N.Y.S.2d 241. 
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Cal.App. The superintendent and as- 
sistant superintendent of recreation 
eommission and directors in direct su- 
pervision of public playgrounds were 
not mere “employees” of city, but were 
persons having authority to. remedy 
dangerous and defective condition of 
the playground within Public Liability 
Act. Gen.Laws 1937, Act 5619, § 2.— 
Bauman y. City and County of San 


Francisco, 108 P.2d 989. 


Fla. If an airdrome operated by a 
municipality was maintained for com- 
mercial use, municipality was liable 
for any torts committed by it, or its 
agents, in respect to operation of air- 
drome in same manner and to same’ ex- 
tent that a private operator would be. 
—Peavey vy. City of Miami, 1 So.2d 614. 

Iowa. In determining city’s liability 
for destruction by fire of airplane in 
privately leased bangar of municipal 
airport which fire was caused by sparks 
and hot electrodes falling through false 
ceiling above which city’s employee 
was repairing tower upon which beacon 
light was maintained, in operating 
tower and beacon light, city was en- 
gaged in a ‘governmental function” as 
distinguished from a “proprietary func- 
tion’ and in undertaking to repair 
city was also engaged in a “‘govern- 
mental function”. Code 1939, §§ 5903.- 
01 et seq., and 5903.02, 5903.11.—Ab- 
bott v. City of Des Moines, 298 N.W. 
649, 230 Iowa 494. 

In determining city’s liability for de- 
struction by fire of airplane in private- 
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Wik wi t 
ly leased hangar of municipal airport, 
which fire was caused by sparks and 
hot electrodes falling through false 
ceiling above which city employee was 
repairing tower upon which beacon 
light was maintained, doctrine of aea 
spondeat superior” had no application 
and city was not. liable for damages 
because of alleged negligence of_ its 
employee in making repairs. Code 
1939, §§ 5903.01 et seq., and §§ 5903.- 
027 -5903,/11.—Abbott: v. a;City~ cfs Des 
Moines, 298 N.W. 649, 230 Iowa 494. 

A city was not liable for destruction 
by fire of airplane in privately leased 
hangar of municipal airport, which fire 
was caused by sparks and hot elec- 
trodes falling through false ceiling 
above which city’s employee was re- 
pairing tower upon which beacon light 
was maintained, since city’s operation 
of airport was a “governmental func- 
tion’. Code 1939, §§ 5903.01 et seq., 
and §§ 5903.02, 5903.11.—Abbott  v. 
City of Des Moines, 298 N.W. 649, 230 
Iowa 494. 

Mass. A municipality which volun- 
tarily avails itself of its power to con- 
struct and operate a sewage system for 
benefit of abutting landowners who 
paid the municipality through assess- 
ments becomes liable for the negligence 
of those whom it employs to carry on 
the enterprise, who are for this pur- 
pose treated as the municipality’s 
“agents” even though the same persons 
may be “public. officers’ and not 
agents with respect to other municipal 
functions.—Galluzzi v. City of Beverly, 
34 N.H.2d 492, 309 Mass. 135. 

N.J.Dist,Ct. Mortgagee could not re-, 
cover from city damages allegedly re- 
sulting from negligence of the city’s 
tax search officer, who failed to show 
on tax search certificate, furnished at 
request of the mortgagee’s attorney, 
a tax sale lien held by a third party 
and not by the city. N.J.S.A. 54 :5-17, 
—Schmid v. Sloate, 21 A.2d 319, 19 
N.J.Mise. 481. 

Tex. A city was exercising a “goy- 
ernmental function” in maintaining and 
operating a sanitary sewer system _in- 
cluding cesspool in which an infant 
was drowned, and was not liable for 
any negligence of its employees in its 
operation.—Gotcher v. City of Farmers- 


ville, 151 S.W.2d 565, affirming 139 
S.W.2d 361: 
Utah. The statutes authorizing a 


municipality to construct and repair 
its streets and specifying the manner 
in which claims should be presented 
against city for negligent failure to 
perform such duty do not authorize 
recovery from a city for negligence of 
servants engaged in repairing or con- 
structing street, but authorize recov- 
ery only for injury caused by failure 
of the city to perform its duty to keep 
its streets free from unsafe, dangerous, 
defective or obstructed conditions. 
Rev.St.1933, 15-7-76, 15-8-8, 15-8-11,— 


Pais vy. Salt Lake City, 111° P.2da 
§ 1731 

Fla. All functions of a municipal 

corporation, not governmental, are 

strictly municipal, and ‘nunicipal 


functions” are those granted for spe- 
cific benefit and advantage of urban 
community embraced within corporate 
boundaries, and include all functions 
which specially and peculiarly promote 
comfort, convenience, safety, and hap- 
piness of citizens of the municipality, 
rather than welfare of the general pub- 
lic, and such “municipal functions” in- 
clude proper eare of streets and alleys, 
parks, and other public places, and 
erection and maintenance of public util- 
ities and improvements generally.— 
City of Lakeland v. State ex rel. Har- 
ris, 197 So. 470, 143 Pla. 761, 


Fla. The maintenance of appropri- 
ate and reasonably safe streets and 
a necessary sewer system is a “mu- 
nicipal corporate authority” or ‘mu- 
nicipal corporate duty”? under controll- 
ing statutes, and authority properly 
to use motor vehicles in such mainte- 
nance is necessarily implied from the 
authority or duty.—City of Tampa y. 
Easton, 198 So. 753. 

Ga.App. If a city, after having no- 


ie yn ame | 


tice of leak in cutoff pipe leading 
city water main, failed to us 


nary care to turn off water and avert ; 
danger of damages in which another's 


negligence consisting of failure to re- 
pair A toeal pipe had placed plaintiff's 
property, city was liable to plaintiff 
for damages resulting from flooding of 
basement of building occupied by plain- 
tiff.—City of Tallapoosa v. Goebel, 10 


S.E.2d 201. > pet 

Ga.App. A city, in maintaining a 
waterworks, is carrying on a quasi 
public business and a ‘“‘ministerial fune- 
tion,” and is liable for negligence of 
its agents and servants in respect 
thereto.—City of Tallapoosa v. Goebel, 
10:°S.B.2d 201. ; 

Ga.App. Where a municipality owns 
a cemetery within its limits, under 
lawful authority, especially where it 
sells lots therein for burial purposes, 
it must exercise the same degree of 
eare in preventing damage to others as 
would be required of natural persons, 
and it is liable for its negligence in 
connection therewith.—City of Atlanta 
v. Rich, 12 S.H.2d 436. 

Where city purchased cemetery with- 
in its limits and sold lots, proceeds 
from sales went into city’s treasury, 
and city employed superintendent and 


earetakers for cemetery and collected - 
charges for specified services rendered > 


by them at cemetery, city was engaged 
in a “ministerial function” and not in 
a “governmental function,’’ and hence 


was liable for the breaking uf a tomb- 


stone in the cemetery, as result of the 
negligence of its employees, 
cemetery was not operated at a profit. 


Code 1938, Lacamsee cd of Atlanta 


v. Rich, 12 S.H.2d 436. : 
Iu.App. Liability of city for injury 
to child resulting’ from abandoned au- 
tomobile could not be defeated on 
ground that only a portion of automo- 
bile ‘was in alley and that city could 
not have been required to.enter upon 
private property to remove automobile, 
and would thereby be exercising, ‘‘po- 
lice power” which would amount to a 
“governmental function’, where owner 
of property upon which the front part 
of the abandoned automobile was lo- 
cated had requested on two occasions 
that city remove the automobile from 
the alley at the rear end of his prem- 
ises.—Shapiro y. City of Chicago, 32 N. 
E.2d 338, 308 Ill.App. 613. 
The removal of an obstruction from 
streets and alleys of a municipality is 
strictly a “corporate function’, for 
which a municipality .may be held lia- 
ble if negligent.—Shapiro y. City of 
aTaCaee 32 N.E.2d 338, 308 Il.App. 


Mass. At common law, a city is lia- 
ble to one injured by reason of dan- 
gerous conditions of a public way 
which are result of negligence of city 
or its agents or servants in construct- 
ing or maintaining a project com- 
mercial in nature and undertaken for 
city’s profit—Whalen v. Worcester 
Electric Light Co., 29 N.E.2a 763. 

City’s construction or maintenance 
of a traffic light pole supporting a set 
of traffic signals and a sign forbidding 
the parking of automobiles within spec- 
ified hours was the performance of a 
“governmental duty” in the interest of 
the general publie from which city de- 
rived no commercial gain, and city was 


not liable, at common law, for the al-. 
leged negligence of its officials or em- 


ployees in the performance of such du- 
ty, as a result of which alleged negli- 


gence persons were injured when pole 


fell—Whalen v. Worcester 
Light Co., 29 N.Hi2d 768. 

_ Mich. Even though city was acting 
in a governmental capacity in main- 
tenance of street light pole, statute 
requiring municipalities to keep streets 
in reasonably safe condition removed 
immunity of city from liability for 
death of boy struck by pole which 
fell because of rotten condition thereof, 
Comp.Laws 1929, 4225.—Rufner. y. 


Blectrie 


Beavers¢ City, 295 N.W. 620, 296 Mich, 


N.J. A municipality, in distributin 
water to its inhabitants for a price, is 
exercising a “private or proprietary 
function”, and is governed by the 
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les as apply to private corpo- 

-Kay y. City of Trenton, 18 A. 
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N.Y.Sup. A village maintaining a 

- publie swimming pool even. without 

- charge to users was not engaged in a 
“governmental function”, and the duty 
deyolved upon it to use ordinary care 
in the maintenance and operation of 
the pool.—Pierce yv. Village of Ravena, 
22 NsY.S.2d°32, 174, Mise. 774. i 

A village in maintaining a_ public 
swimming pool was required to provide 
an adequate degree of general super- 
intendence in the use of such pool, not- 
withstanding statutory provision re- 
quiring such an attendant, and village 
could not escape liability for the neg- 
ligence of a lifeguard hired by it on 
the ground that lifeguard having been 
employed pursuant to statute became 
an agent of the state in performance of 
a governmental function with respect 
to public health. Public Health Law, 
§ 2-b.—Pierce v. Village of Ravena, 22 
N.Y.S.2d 32, 174 Mise. 774. 

N.Y.Sup. Where village maintained 
public swimming pool, and employed a 
lifeguard who was put in charge of it, 
village was chargeable with negligence 
of lireguard in Operating pool.—Pierce 
v. Village of Ravena, 22 N.Y.S.2d 32, 
174 Mise. 774. 

N.Y.Sup. Street lighting is a “gov- 
ernmental function,’ so that city’s fail- 
ure to light streets cannot be regarded 
as ‘negligence’ rendering city~ liable 
for resulting injuries.—Schlicher _ v. 
City of New York, 24 N.Y.8.2d 177, 175 
Mise. 696. 


N.C. A city may not extend its pub- 
lie utilities beyond its corporate limits 
and maintain plants in a county other 
than the one in which it is located 
without incurring attendant liabilities. 
—Murphy v. City of High Point, 12 
S.-H 2d 1, 2018 N.C. “597. 

OhioApp. A building owned by mu- 
nicipality, and containing all municipal 
offices and a corner room on first floor 
which was rented and an auditorium 
which was leased by operators of a 
picture show, was occupied by munici- 
pality in a “governmental capacity” 
prior to fire which destroyed most of 
interior and roof, and which left brick 
wall standing, but after fire municipal- 
ity was owner in a ‘proprietary capac- 
ity” or “ministerial capacity’, and was 
liable to occupant of premises on abut- 
ting lot for damages sustained when 
wall fell, where municipal offices were 
housed elsewhere after fire.—Village of 
Lebanon vy. Loop, 32 N.H.2d 458. 


Ohio App. The construction and in- 
stitution of a sewer system by a mu- 
nicipality is a ‘‘governmental func- 
tion’ and there is no liability for mere 
failure to construct sewers; but the 
operation and upkeep of sewers is not 
a “governmental function’ but a “min- 
isterial’ or ‘proprietary function’’, so 
that municipality is liable for damages 
resulting from negligence in operation 
thereof.—Stone v. City of Ashland, 32 
N.E.2d 560. 

S.C. The statute regarding liability 
of cities for damage to person or prop- 
erty through defect in street or by 
reason of defect or mismanagement of 
anything under the control of the 
city permits suits only for damage 
to one in ordinary use of streets re- 
sulting from a defect therein or de- 
fect in or mismanagement of some in- 
strumentality of city when in actual 
use in street repairs. Code 1932, § 
7345.—Athanas v. City of Spartanburg, 
12°S\H.2d 39,°196 SiC, 19. 


Utah. The duty to repair or con- 
struct streets within corporate limits 
of a city is a governmental duty, and 
in absence of statute no liability de- 
volves on the city for defective condi- 
tion of its streets... Rev.St.1933, 15-7- 
76, 15-8-8, 15-8-11.—Niblock v. Salt 
Lake City, 111 P.2d 800. 

Va, The duty of a city to keep and 
maintain its streets in repair and in a 
safe condition for travel, free from de- 
fects and obstructions, is a “ministerial 
duty” in the performance of which a 
city may become liable for damages.— 
Burson v. City of Bristol, 10 S.H.2d 
541. 
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Conn. The effect of statute provid- 
ing that mayor of any city may limit 
or prohibit. coasting in public streets 
is to place within control of local au- 
thority of city power to prohibit coast- 
ing on all or such of city streets as 
might be determined by designated au- 
thority, and in exercise of such power 
municipality is performing a ‘‘govern- 
mental function’? and is not liable to 
respond in damages for the way it ex- 
ercises its power. Gen.St.19380, § 460.— 
Bagni v. City of Bristol, 14 A.2d 716. 
127 Conn. 38. 
§ 1733 


Ohio App. An insecure brick wall 
left standing after most of interior and 
roof of municipal building was de- 
stroyed by fire, was not a “trespass” as 
to occupant of premises on abutting 
lot, but was a ‘nuisance’ so that mu- 
nicipality was liable for damages sus- 
tained by occupant when wall fell, 
whether or not building was being used 
for governmental purposes at time wall 
fell—Village of Lebanon y. Loop, 32 N. 
E.2d.-458,. 

A municipality is liable for the main- 
tenance of a nuisance upon its proper- 
ty, whether property is used in the 
performance of a governmental func- 
‘tion or a proprietary or ministerial 
function.—Village of Lebanon y. Loop, 
382 N.H.2d 458. 

Wis. Generally, community has no 
more right. to erect or maintain nui- 
sance than a private individual possess- 
es—Karle vy. Town of Commonwealth, 


295 N.W. 687,236 Wis. 500. 

§ 1736 
Ill.App. Where city purporting to 
act under its police power required 


building owner to conform to _ provi- 
sions of zoning ordinance and under 
authority of the ordinance and a de- 
cree of circuit court, city removed a 
rear stairway from building and mate- 
rials were stored where they could be 
used in reconstruction, and thereafter 
ordinance was declared void as applied 
to the building, city was not liable to 
owner for removal of stairway and 
for cost of remoyal of alterations made 
by owner and for loss of rents on 


Smith-Hurd Stats. ¢. 24, § 66.—Merrill 
vy. City, of Wheaton, 35° N:E.2d 807, 
311 IllApp. 301. 8 
a fire had 


Va. Where five days after 
been extinguished members of city 
volunteer fire department were em- 


ployed to pull down walls of burned 


building to make. streets safe for 
passers-by, members of volunteer fire 
department were not acting in the 


discharge of their duties as firemen so 
as to relieve city from liability for 
damages to adjoining property caused 
by firemen’s negligence, nor was city 
relieved from liability under the stat- 
ute relating to the destruction of 
houses to prevent the spread of fire. 
Code 1936, §§ 3133-3135.—Burson vy. 
City of Bristol, 10 S.H.2d 541. 


§ 1737 
Ohio App. An insecure brick wall 
left standing after most of interior and 
roof of municipal building was de- 
stroyed by fire, was not a “trespass” as 
to occupant of premises on abutting 
lot, but was a “nuisance” so that mu- 
nicipality was liable for damages sus- 
tained by occupant when wall fell, 
whether or not building was being 
used for governmental purposes at time 
wall fell.—Village of Lebanon y. Loop, 
32 N.H.2d 458. 
§ 1740 


Kan. The word ‘‘mob” as used in 
the statute providing that all incorpo- 
rated cities and towns shall be liable 
for all damages that may accrue in 
consequence of the action of mobs 
within their corporate limits is not 
synonymous with the phrase “unlawful 
assembly’’ as defined in the statute re- 
lating to unlawful assembly, or with 
“mob”? as used in the statute relating 
to lynching. Gen.St.1935, 12-201, 21- 
1001, 21-1003.—Maus y. City of Salina, 
114 P.2d 808, 154 Kan. 38. 

In interpreting the word “mob” as 
used in the statute providing that all 
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incorporated cities and towns shall be | 


in consequence of the action of mobs, 
within corporate limits, court was re- — 
to consider not only the dic- aN 
tionary and text-book definitions of the 
word, but also the theory and purpose — 
that lay back of the statute. Gen.St. 
1935, 12-201.—Maus v. City of Salina, — 
114 P.2d 808, 154 Kan. 38. Bey os! 
The word “mob’’ as used in the sta 
ute providing that all incorporated ci- — 
ties and towns shall’ be liable for ajl- 
damages that may accrue in conse- — 
quence of the action of mobs within — 
their corporate limits is a vernacular — 
word rather than a strictly legal term, © 
and is descriptive of a riotous assem- 
blage disturbing the public peace and- 
order or of a determined and lawless — 
group bent on taking the law into its — 
own hands in disregard of the orderly | 
processes of administering 
Gen.St.1935, 12-201—Maus v. City of — 
Salina, 114 P.2d 808, 154 Kan, 38. 
The purpose of the statute providing ; 
that all incorporated cities and towns — 
shall be liable for all damages that — 
may accrue in consequence of the ac- — 
tion of mobs, within their corporate 
limits, is to take the burden of dam- 
ages and loss from the individual and 
place it on the whole community, and _ 
to promote public order by making ev- — 
ery person, and particularly every tax- 
payer, personally interested in report- 
ing to officers every developing public — 
disorder of which he may have knowl- 
edge. . Gen.St.1935;" -12-201.—Maus -y. 
bate of Salina, 114 P.2d 808, 154 Kan. ~ 


The statute providing that all incor- _ 
porated cities and towns shall be liable © 
for all damages that may accrue in 
consequence of the action of mobs — 
within their corporate limits does not ee 
include damages resulting from crimes aM 

v3 


generally. Gen.St.1935, 12-201.—Maus 
v. City of Salina, 114 P.2d 808, 154 — 
Kan. 38. ye ie 
§ 1744 Ligis 

N.Y. City’s immunity from liability — 


é 


for negligence of persons employed in 
carrying out governmental duty in pro- — 
viding relief for city’s indigent would 


duty to exercise reasonable care to 
maintain in a safe condition corridor 
of building which city invited Works 
Progress Administration workers to use, 
since such duty was voluntarily as- — 
sumed toward persons who were not — 
beneficiaries of the city relief work, and 
city was liable for breach of that duty. 
—Duren v. City of Binghamton, 28 
N.E.2d 918, 283 N.Y. 467, affirming 18 
N.Y.S.2d 518, 258 App.Div. 694, affirm: 
ing 15 N.Y¥.S.2d 518, 172 Mise. 580, 


§ 1745 

I.App. A city in use of police power 
conferred upon it by Legislature does 
not act in its ‘‘private capacity” or in 
the local interest, but in the exercise 
of a “governmental function” in the 
general public interest, and is not lia- 
ble for the malfeasance or nonfeasance 
of its officers in the enforcement of 
police regulations enacted for the pur- 
pose of securing and preserving the 
safety, health, welfare and good order 
of the public. Smith-Hurd Stats. e. 


i at ae 


24, § 66.—Merrill v. City of Wheaton, 
385 N.E.2d 807, 311 TllApp. 301. 


N.Y.App.Div. At common law, a mu- 
nicipality was not liable for the torts 
of a policeman or other agents engaged 
in performance of duties strictly gov- 
ernmental.—Berger v. City of New 
York, 22 N.Y.8.2d 1006, 260 App.Div. 


402, affirming 17 N.Y.S.2d 945, 173 
Mise. 1070. ‘ 
Ohio App. A police officer in pre- 


serving peace and in arresting persons 
eharged with crime is acting in a ‘‘gov- 
ernmental capacity’, and no cause of 
action on account of acts done by such 
officer while so acting arises against 
state or political subdivision by rea- 
son thereof, with exception of a tak- 
ing of property. Const.Ohio art. 1, § 


19.Blackman vy. City of Cincinnati, 35 
N.E.2d 164, 66 Ohio App. 495. 
Where a peace officer ordered by- 


stander to drive officer in bystander’s 
automobile in pursuit of men whom 
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officer saw shooting at persons in an 
adjoining park and then starting to 
flee, and bystander’s automobile was 
damaged in a collision while in pursuit 
of law violators, both bystander and 
officer were engaged in exercise of 
“police power’? under statute, and there 
was no “taking” of bystander’s auto- 
mobile by city in exercise of right of 
eminent domain, so as to render city 
liable for damages to automobile. Gen. 
Code, § 12857; Const.Ohio, art. 1, § 
19; U.S.C.A.Const. Amend, 14.—Black- 
“man y. City of Cincinnati, 35 N.H.2d 
164, 66 Ohio es 


§ 1746 

N.Y.App.Div. Under statute, any im- 
munity formerly extended to fire dis- 
tricts has been removed and replaced 
with the common-law rule of master 
and servant and the doctrine of re- 
spondeat superior. General Municipal 
Law, § 205-b.—Nardone v..Milton Fire 
ails 27 N.Y.S.2d 489, 261. App.Div. 


Ws 

Va. Where five days after a fire had 
been extinguished members of city 
volunteer fire department were em- 
ployed to pull down walls of burned 
building to make streets safe for pass- 
ers-by, members of volunteer fire de- 
partment were not acting in the dis- 
charge of their duties as firemen so as 
to relieve city from liability for dam- 
ages to adjoining property caused by 
firemen’s negligence, nor was city re- 
lieved from liability under the statute 
relating to the destruction of houses 
to. prevent the spread of fire. Code 
1936, §§ 3133-3135.—Burson v. City of 
Bristol, 10 S.B.2d 541. 


§ 1750 

Mich. Though maintenance of in- 
cinerator by city for garbage was found 
to be a nuisance which would be re- 
strained, there was no justification for 
restraining incineration of combustible 
rubbish in the garbage incinerator, 
where rubbish incinerator had been 
used for a number of years near the 
garbage incinerator by the city.— 
Northwest Home Owners Ass’n vy. City 
ssa aotaaeg 299 N.W. 740, 298 Mich. 

The use by city of garbage inciner- 
ator for a transfer station or depot for 
garbage would not be enjoined, where 
the incinerator was a large, tight, well- 
constructed structure of steel, cement 
and brick containing bins for the de- 
posit of garbage.—Northwest Home 
Owners Ass’n v. City of Detroit, 299 
N.W. 740, 298 Mich. 622, 


§ 1752 

Mass. In exercising their statutory 
authority to permit extended use of 
school buildings, whether for profit or 
otherwise, members of the school com- 
mittee of the city of Boston act as 
“nublic officers’? for whose torts liabil- 
ity cannot be imposed upon the city. 
St.1912, c. 195, § 1, as amended by Sp. 
St.1916, e¢. 86—Sweeney v. City of 
Boston, 34 N.H.2d 658, 309 Mass. 106. 

The city of Boston was not liable for 
injuries sustained by plaintiff in fall- 

ing down an unlighted and unguarded 
stairway in a public school building 
owned by city and to which building 
plaintiff had gone to attend an enter- 
tainment after school committee, for a 
consideration, had authorized a third 
party to use building for the entertain- 
ment, since committee members acted 
as ‘‘public officers” and not as officers 
or ‘‘agents’’ of the city in authorizing 
use of building. St.1912, ce. 195, § 1, 
as amended by Sp.St.1916, ¢. 86.— 
Sweeney v. City of Boston, 34 N.H.2d 
658, 309 Mass. 106. 

Mass. Where school committee of 
city of Quincy authorized superintend- 
ent of schools to let school buildings 
for certain purposes at designated 
charges, and plaintiff was injured by 
a defect in walk on grounds of a build- 
ing which had been let to a lodge for 
presenting an entertainment, city was 
not liable for injuries, notwithstanding 
that a charge of $52.50 was made for 
use of building to cover reasonable ex- 
penses incident to that use, and that 
such amount was paid by check to com- 
mittee’s order and delivered to city 
treasurer who indorsed check in city’s 
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name and deposited it to city’s credit, 
since committee acted as “public offi- 
cers’? and-not as “officers” or “agents’ 
of city in authorizing use of building. 
G.L.(Ter.Ed.) ¢. 438, §§ °33, 46-55; ¢. 
71, § 68, as amended by St.1934, c. 
97, and § 71, as amended by St.1935, 
e. 193—Warburton vy. City of Quincy, 
34 N.H.2d 661. 309 Mass. 111. 

The fact. that under charter of the 
city of Quincy the city’s school com- 
mittee is a department or board within 
meaning of statute did not, under the 


circumstances, make the committee’s 
members ‘agents’ of city, as dis- 
tinguished from “public officers”, as 


Mass. Where school committee of 
city of Haverhill rented high school 
stadium to an athletic association, and 
duty of maintaining stadium was 
placed in committee’s hands exclusive- 
ly by statute, and relief worker was 
thereafter injured through alleged neg- 
ligence of foreman in city’s department 
of public property while worker was 
following foreman’s orders in repairing 
a stadium gate, and repairs were be- 
ing made through department with 
committee’s consent, city was not liable 
for injuries, since the city had no con- 
trol over work and could not be deemed 
to have voluntarily undertaken to make 
repairs by Legislature’s permission for 
profit or to benefit city’s corporate in- 
terests, and foreman was to be deemed 
as haying acted in committee’s right. 
Sp.St.1918, ¢. 56; St.1939, c. 168.— 
Reitano v. City of Haverhill, 34 N.W.2d 
665, 309 Mass. 118. 


§ 1755 
Ala.App. Municipality must keep en- 
tire width of streets and sidewalks 
in reasonably safe condition for travel 
and for use by citizens and public gen- 
erally.—City of Birmingham y. Whit- 
field, 197 So. 666. 


Cal.App. The right and remedy pro- 
vided by statute authorizing recovery 
of damagés from municipality resulting 
from defect in maintenance of a high- 
way must be in pursuance of provi- 
sions of the statute, which are exclu- 
sive. St.1923, p. 675; St.1931, p. 2475. 
—Wilkes y. City and County of San 
Francisco, 112 P.2d 759. 


Although a municipality igs not an 
“insurer” of safety of travelers on its 
streets, the duty is imposed upon it by 
Public Liability Act to exercise ordi- 
nary care to maintain its streets in 
a reasonably safe condition for their 
use in a proper manner, St.1923, p. 
675; St.1931, p. 2475.—Wilkes v. City 
one County of San Francisco, 112 P.2d 
759. 

Fla. A municipality has the duty to 
be diligent in keeping its streets in a 
safe condition, both as to their lawful 
use and as to their surface require- 
ments.—City of Tampa v. Haston, 198 
So. 7538. 

City had the duty to exercise due 
eare to keep its streets safe for traffic 
against negligent motorist as well as 
against defects in the surface of the 
streets.—City of Tampa y. HWaston, 198 
So. 753. \ 

Ky. A city is not an “insurer” with 
respect to its streets and other pass- 
ways but the law holds it responsible 
only for such conditions as may rea- 
sonably appear to be unsafe to the 
users thereof when in the exercise of 
ordinary care for their own safety,— 
McNeal y. City of Louisville, 151 S. 
W.2d 749, 287 Ky. 83. 

Ky. A city is not an “insurer” of 
safety of pedestrians using its sidewalk, 
and is not charged with knowledge of 
existence of a latent defect, though de- 
fects may have existed for a long pe- 
riod of time, unless it be proven that 
city had actual knowledge thereof or by 
exercise of ordinary care could have ob- 


tained such ‘knowledge.—Kniffley _ Win ee 


Reid, 152 S.W.2d 615, 287 Ky. 212. 

La.App. A municipal corporation is 
not responsible for every accident that 
may occur on its streets and it neither 
guarantees the safety of travelers 
thereon nor insures against all injury 
which may result from obstructions or 
defects therein, and a municipality does 
not warrant that its streets will be free 
from obstructions or defects or that 
they will be absolutely perfect and safe 
at all times, and a-municipality’s duty 
is only to use ordinary diligence in 
maintaining streets in a reasonably safe 
condition for persons exercising ordi- 
nary care.—Fallin vy. Town of Jones- 
bene: 2 So.2d 516, 

Lh.App. A municipality is not an 
“insurer” of the safety of pedestrians, 
but it must keep sidewalks reasonably 
safe and is not required to keep them 
in perfect condition—McGurk y, City 
of Shreveport, 2 So.2d 687. 

_La.App. A municipality may be held 
liable for damage which results from 
defects in highways or from dangerous 
construction or design of highways.— 
German y. City of New Orleans, 3 So. 
2d 181. 

Mass. The right of action against 
city for injuries sustained by reason of 
a defect in a public way is created and 
limited by statute. G.L.(Ter.Ed.) e. 
84, § 15.—Whalen v. Worcester Electric 
Light Co., 29 N.E.2d 763. 

Under statute, city is liable for in- 
juries sustained by a traveler on a 
public way only upon proof of a_de- 
fect in the public way. G.L.(Ter.Ed.) 
c. 84, § 15.—Whalen v. Worcester Blec- 
tric Light Co., 29 N.H.2d 763. 

At common law, a city is not liable 
for injuries sustained by a traveler by 
reason of a dangerous condition of a 
public way.—Whalen v. \Yorcester Hlec- 
triesLight Co., 29 N.B.2d 763, 

& N.Y.App.Div. Village was not an 
insurer” and was not called to main- 
tain streets in such perfect condition 
as to render an accident impossible, 
but was simply called on to use rea- 
sonable care and prudence in detecting 
and remedying such defects that might 
be clearly anticipated would be danger- 
ae and nals to catee an accident.— 

roner v. Village o onticello, 4 
Y¥.S.2d 68, 261 App.Div. 360, eile 

N.C. A municipality is not an “in- 
surer”’ of the safety of travelers and is 
liable only for negligence and is re- 
quired only to exercise ordinary or rea- 
sonable care to maintain its streets 
and sidewalks in a reasonably safe 
condition for travel for those using 
them in a proper manner.—Gettys_ v. 
areca Marion, 10 S.H.2d 799, 218 


N.C. It is the positive duty of mu- 
nicipality to keep streets and sidewalks 
in “proper repair’, that is, in such 
condition as that people passing and 
repassing over them might at all 
times do so with reasonable ease, 
speed and safety, and quoted words 
imply that all bridges, dangerous pits, 
embankments, dangerous walls and 
similar perilous places and things very 
near and adjoining the streets shall be 
guarded against by proper railings and 
barriers, and positive nuisances on or 
near the streets should be forbidden 
under proper penalties and when they 
exist should be abated.—Wall y. City 
CE An We 13 S.H.2d 260, 219 N.C, 

Ohio App. The statute imposing up- 
on a municipal corporation the duty to 
keep its streets and public highways 
open, in repair and free from nuisance 
is a requirement. that municipal corpo- 
rations shall prevent existence of nui- 
sances in highways and streets within 
their corporate limits, and when a mu- 
nicipal corporation allows a_ street to 
become so out of repair as to be dan- 
gerous a jury may be justified in find- 
ing that corporation maintains a ‘“nui- 
sance”’, and an action’ to recover for 
injuries occasioned by such condition 
must be for damages arising from 
maintenance of a nuisance and not up- 
on basis of common law negligence. 
Gen.Code § 3714.—Neale y. Village of 
Tallmadge, 35 N.H.2d 158. ; 

Ohio App. The statute providing 


Mee 


Zone gees . 
that common council shall cause 
streets to be kept open, 


in repair and 
free from nuisance, is directed against 
nuisance and not negligence, and does 
not make municipality liable for fail- 
ure to keep streets open, in repair and 
free from nuisance, on the theory of 
negligence unless a nuisance is in- 
volved: Gen.Code, § 3714.—Kremer v. 
City of Uhrichsville, 35 N.H.2d 973, 67 
Ohio App. 61. : 

Okl.. The necessity for construction 
of sidewalks is left to the determination 
of the governing body of a municipali- 
Lard of Stroud vy. Evans, 104 P.2d 

A city or town is not liable for in- 
juries occurring on unimproved walk- 
ways, unless a gross abuse of discre- 
tion is shown by the particular cir- 
cumstances existing in each particular 
ease.—City of Stroud, vy. Evans, 104 P. 
2d 241. 

Or. A municipality is under duty to 
maintain its sidewalks in a _ reason- 
ably safe condition for use of pedes- 
trians; however, it is not an “insur- 
er” against injury caused by_ every 
trivial defect in a sidewalk, and mere 
happening of an accident in and of it- 
self does not speak of negligence.— 
Freer v. City of Eugene, 111 P.2d 85. 

Pa, A municipal corporation is not 
an “insurer” against all defects in 
highways, and although corporation is 
answerable for negligence in perform- 
ance of its duties in constructing and 
earing for highways, it is not liable for 


-_ injuries caused by a defect arising 


in highways without corporation’s fault 
or neglect, unless corporation has ex- 
press notice of defect, or defect is so 
notorious as to be evident to all pass- 
Sealer y. City of Erie, 16 A.2d 
7. 


Pa. The duty of city and adjoining 
property owners is to maintain side- 
walk in a condition of reasonable safe- 
ty, not to insure pedestrians travers- 
ing it against all accidents.—Davis v. 
Potter, 17 A.2d 338, 340 Pa. 485. 

Pa.Super. In order to recover for in- 
juries sustained as result of a fall on a 
sidewalk, it was an essential element 
of proof that plaintiff establish that 
defendant city had actual or construc- 
tive notice of the particular defect 
which the plaintiff alleged caused her 
injury; the city not being an “insurer” 
against accident.—Clark v. City. of 
Pittsburgh, 21 A.2d 413. 

Tenn. A municipality is not liable 
for every defect in its sidewalls.—Gid- 
come y. City of Nashville, 145 S.W.2d 
1029. . 

Va. A city is not “insurer” of pedes- 
trians using sidewalks, but city must 
exercise reasonable care and do those 
things which are reasonably necessary 
to make sidewalks safe for pedestri- 
ans.—Buck v. at of Danville, 15 S.H. 
Pao, hd ta. Vids. O82. 


Wash. A city is not an “insurer” of 
personal safety of everyone who uses 
its public walks, but rather its duty 
is performed when it keeps them rea- 
sonably safe for use for those who use 
them in exercise of ordinary care.— 
Fritsche v. City of Seattle, 116 P.2d 
562. 

Wis. Those responsible for main- 
taining sidewalks can be required to 
keep them only reasonably safe, not 
absolutely safe at all times.—Reynolds 
v. City of Ashland, 296 N.W. 601, 237 
Wis. 233. 
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Cal.App. That municipal officers have 
actual knowledge of facts out of which 
a claim for damages might arise does 
not “estop” municipality from setting 
up defense of failure to file claim nor 
relieve injured party from filing claim. 
—O’Brien vy. City and County of San 
Francisco, 116 P.2d 450. 

Ga.App. The statute requiring pre- 
sentation of written notice to govern- 
ing authority of municipaiity before 
suit can be brought against municipal- 
ity for injuries to person or property 
is in derogation of the common law and 
should be strictly construed as against 
the municipality. Code, 69-308.— 
Mayor, etc., of City of Buford vy. Light, 


15 S.H.2d 459. 
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The purpose of statute requiring 
presentation of written notice to gov- 
erning authority of municipality be- 
fore suit can be brought against the 
municipality for injuries to person or 
property, was to give notice to munici- 
pality that citizen or property owner 
had a grievance against the municipal- 
ity, and statute only requires that mu- 
nicipality should be put on notice of 
general character of complaint and in 
a general way of the time, place and 
extent of injury. Code § 69-308.—May- 
or, ete., of City of Buford v. Light, 15 
S.H.2d 459. 

N.Y.App.Div. Under amended char- 
ter of the city of Jamestown requiring 
a claim to be presented to the common 
council for injuries to the person or 
property occurring in any manner 
whatsoever, whenever it is’ sought to 
charge city with responsibility, to re- 
cover damages in an equitable action 
for injunction it is necessary that 
claims for damages be filed as pre- 
scribed. Loc.Laws 1938, No. 8, p. 128; 
Const. art. 9, § 12.—Bush y. City of 
Jamestown, 29 N.Y.S.2d 561, 262 App. 
Div. 944, 

Pa.Com.Pl. Act 1937, P.L. 2547, 53 
P.S. § 2774, provides six months’ no- 
tice of the claim filed with clerk or 
secretary of municipality before bring- 
ing suit.—Orlando v. Borough of 
Hughestown, 34 Luz.L.Reg.Rep. 386. 
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Cal.App. The Public Liability Act 
making a city liable for injuries result- 
ing from defective condition of streets 
or sidewalks must be strictly construed 
against the claim. St.1923, p. 675— 
are vy. City of Los Angeles, 110 P.2d 


Cal.App. The provisions of the Pub-. 


lie Liability Act of 1923 and supple- 
mental act of 1981 are ‘‘mandatory” 
and are required to be strictly con- 
strued. §t.1923, p. 675; St.1931,. p. 
2475.—Wilkes v. City and County of 
San Francisco, 112 P.2d 759. 


Ghio. The statute imposing duties 
and obligations on municipalities, in 
regard to care and _ supervision of 
streets, sidewalks, ete., is in deroga- 
tion of the common law and must be 


The statute relating to care and su- 
pervision of streets, sidewalks, ete., 
by a municipality applies only to con- 
ditions affecting the actual physical 
structure of the streets, sidewalks, ete., 


and to physical obstructions or hin-. 


draneces to traffic. Gen.Code, § 3714.— 
Black v. City of Berea, 32 N.H.2d 1, 
137 Ohio St. 611,132 A.L.R, 1391. 

S.C. The statute regarding liability 
of cities for damage to person or prop- 
erty through defect “in street or by 
reason of defect or mismanagement of 
anything under the control of the city 
permits suits only for damage to one 
in ordinary use of streets resulting 
from a defect therein or defect in or 
mismanagement of some instrumental- 
ity of city when in actual use in street 
repairs. Code 1932, § 7345.—Athanas v. 
City of Spartanburg, 12 S.H.2d 39, 196 


we 
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Utah. “Such street,” within statute 
limiting liability of city to damages or 
injury caused by defective, unsafe, 
dangerous, or obstructed condition of 
streets, or from negligence of the city 
authorities with respect to any “such 
street”, has reference to a street in a 
defective, unsafe, dangerous or _ ob- 
structed condition, but liability in any 
case would be based on negligence, and 
an obstructed condition of a_ street 
gives rise to no liability if city has 
taken proper precautions. Rev.St.1933, 
15-7-76.—Niblock v. Salt Lake City, 
111 P.2d 800. 

The rule that statutes in derogation 
of the common law must be strictly 
construed has been expressly abrogat- 


ee Y § 1765 
ed by statute, but nevertheless, if lia- 
bility imposed on a city by statute is 
limited to a failure to keep its streets” 
in repair, and unobstructed, the court 
may not extend the liability further 
than clear intent of the statute impos- 
ing it. Rev.St.1983, 15-7-76, 88-2-2.— 
aoe v. Salt Lake City, 111 P.2d 

1762 

Ky. 
viding that owner of realty, which is 
higher than the sidewalk, must erect 
a retaining wall or grade the realty, 
or an ordinance requiring abutting 
owners to construct or maintain and 
repair sidewalks adjoining their prem- 
ises, does not relieve the municipality 
of liability, nor does it impose liability 
on such owners for injuries caused by 
the dangerous condition of a sidewalk. — 
—Equitable Life Assur. Soc. of U. 8S. 
Fy McClellan, 149 S.W.2d 730, 286 Ky. 


§ 1764 d 
Ariz. When a municipality invites 
the public, either directly or by im- 


Bice ion, to 


tain such street so. that it may be 
traveled in reasonable safety.—Rush 
v. City of Globe, 109 P.2d 841. ‘ 

Fla, A municipality has the duty to 
be diligent in keeping its streets in 
safe condition, both as to their lawful 
use and _ as to their surface require- 
ments.—Barth v. City of Miami, 1 So. 
agai vacating 197 So. 498, 143 Fla. 


Ii.App. It is duty of municipality to 
exercise ordinary care to keep public 
highway reasonably safe, including that 
part of highway, if any, which has 
been constructed by third party, pro- 
vided that, by invitation and consent of 
city, it is used for public travel_— 
Linneen y. City of Chicago, 34 N.E.2d 
100, 310 IllApp. 274. 

Ky. The duty to keep sidewalks in 
reasonably safe condition for public 
travel rests primarily on a municipal- 
ity.—Equitable Life Assur. Soc. of U. 
S. v. McClellan, 149 S.W.2d 730, 286 
sy sylis 

Mass. Where city did not own street 
and city-owned traffic light pole there- 
on fell and injured pedestrians, the 
principle that city which is a landown- 
er is liable if it uses its premises in 
such a way as to damage the land of 
its neighbor was inapplicable and city 
was not liable as landowner.—Whalen 
v. Worcester Electric Light Co., 29 N. 
H.2d 763. 


W.Va. Where street in city was used 
by traveling public as a connecting 
part of certain state highway and was 
the only street in the city marked 
with standard route signs as that state 
highway, but state road commissioner 
had never entered an order designating 
the street as a connecting part of the 
primary road system, duty of keeping 
the street in repair remained with the 
city, and city would be liable for per- 
sonal injuries resulting from its failure 
to keep the street in repair. Code 
1937, 17-4-26— West v. City of Clarks- 
burg, 13 S.H.2d 155. 

See Jacob v. eat [1940] 4 Dom. 
L.R. 805; Jacob v. Tilbury Tp., [1941] 
1 Dom.L.R,. 456. 

§ 1765 

Ariz. A municipality has an option 
as to whether it will improve all of a 
street and manner of making improye- 
ment, and if it makes an improvement 
only of a portion of the legal high- 
way and the public have reasonable 
notice of that fact and attempt to use 
the unimproved portion, they do so at 
their peril, and municipality is not 
liable for negligence for an accident 
occurring by reason of the condition 
of the unimproved portion of the street. 
—Rush y. City of Globe, 109 P.2d 841. 

On the question of whether a city 
has repaired a sufficient portion of a 
street to respond to the needs of the 
traveling public so as not to be liable 
for negligence for accident occurring 
by reason of condition of the unim- 
proved portion of the street, each case 
must depend on its own facts.—Rush 
v. City of Globe, 109 P.2d 841. 

Mo.App. A city may improve and 
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open for publie travel only a portion 
of a platted street and is not liable 
for injuries to persons using a portion 
of the street which city has not under- 
taken to improve and open to public 
use.—Boland y. Thompson, 142 §.W.2d 
790. 


' 1771 ; 

Pa.Com.Pl. A municipality is not 
’ under a duty to keep its dirt alleys 
free from ruts which are made by the 
wheels of cars and trucks, as they 
ei are not substitutes for streets, but 

serve as a means of accommodation for 
a limited neighborhood, and are not 
to be kept in the same state of repair 
‘as travelled streets —Brahm vy. City 
of Uniontown, 3 Fay.L.J. 222. 


§ 1772 : 

Cal.App. The Public Liability Act 
eoncerning liability of cities for in- 
juries resulting from defective condi- 
‘tion of public streets and highways in- 
cludes injuries resulting from defective 
condition of sidewalks, notwithstanding 
provisions of Improvement Act. St. 
Bert 191 Dp, 7505 St.1923, p. 675, § 2.—Ack- 
ers vy. City of Los Angeles, 104 P.2d 
(DSR) 


N.C. The grass plot or tree space 
hetween sidewalk and curb is a part of 
the ‘street’? which municipality is 
hound to keep in a reasonably safe con- 
 dition.—Gettys v. Town ‘of Marion, 10 
$.H.2d 799, 218 N.C. 266. : 

- “Pa.Super. Grass plots set aside by 
a municipality near sidewalks must be 
so maintained that they will not pre- 
sent an unreasonable risk of harm to 
- pedestrians, and municipality and abut- 
ting owner must guard against hazard- 
ous conditions in such plots as may 
reasonably be expected to injure pedes- 
trians who deviate from the improved 
sidewalk._Schaut v. Borough of St. 
Marys, 14 A.2d 588, 141 Pa.Super. 388. 


8 1774 

‘ LaApp. That pedestrians chose to 
travel path through weeds and grass 
adjacent to street, rather than on the 
» street proper, did not convert path into 
a “sidewalk” so as to make town _re- 
sponsible for upkeep and protection of 
- yath.—Trotter v. Town of Glenmora, 2 
, Bo.2d. 510. 


§ 1775 ; : 
N.Y.App.Div. A husband and wife 
could recover from village and abutting 
Jandowner for) injuries sustained by 
wife as result of fall on defective side- 
walk, where there was no proof as to 
the time when and circumstances  un- 
der which trough alongside abutting 
owner’s shed and drains leading there- 
Y from were constructed, nor by whom, 
-. and sidewalk condition was used on 
' “pehalf of village to carry off water 
and dirt running onto sidewalk from 
road, and abutting owner used condi- 
tion to carry off rain water from roof, 
eit the edge of which overhung sidewalk, 
and both village and abutting owner 
were charged with maintenance of drain 
by reason of their utilization of drain.— 
Sapego vy. Incorporated Village of 
Mount Kisco, 23 N.Y.S.2d 32. 
oe N.Y.Sup. A village may not delegate 
: its duty to safely guard its streets and 
r it may be responsible for damages for 
its failure to perform such duty, even 
though negligence of another may have 
eaused dangerous. street condition.— 
Hy Wade y. Village of Livonia, 21 N.Y.S.2d 
1020, 174 Mise. 893. 
Pa.Com.Pl. A city is primarily li- 
[ able for keeping its streets in a safe 
condition free from obstructions there- 
in that interfere with traffic and can- 
not shift this liability by permitting 
an individual to do so, although that 
individual may also be personally li- 
able for injury resulting therefrom.— 
Miller v. City of Hrie, 22 Hrie 129, re- 
versed 16 A.2d 37. 
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ff 
©.C.A.Ind. In Indiana, the duty of 
municipal corporations with respect to 
maintenance of streets in proper con- 
dition carries with it the responsibility 
for the proper conditioning of rail- 
road crossings within the corporate 
boundaries.—Adams  v. Pennsylvania 
Ri. Co., 117 F.2d 649. 
§ 1783 
Fla, A municipality has the duty to 
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be diligent in keeping its streets in a 


safe condition, both as to their lawful’ 


use and as to their surface require- 
ments.—City of Tampa v. Haston, 198 
So. 753. 

City had the duty to exercise due 
care to keep its streets safe for traffic 
against negligent motorist as well as 
against defects in the surface of the 
streets.—City of Tampa vy. Easton, 198 
So. 753. 

N.C. It is the positive duty of mu- 
nicipality to keep streets and_ side- 
walks in ‘proper repair’, that is, in 
such condition as that people passing 
and repassing over them might at all 
times do so with reasonable ease, speed 
and safety, and quoted words imply 
that all bridges, dangerous pits, em- 
bankments, dangerous walls and simi- 
lar perilous places and things very 
near and adjoining the streets shall be 
guarded against by proper railings 
and barriers, and positive nuisances 
on or near the streets should be for- 
bidden under proper penalties and 
when they exist should be abated.— 


Wall v. City of Asheville, 13 S.E.2d 
260, 249 | N.C, 163. 
§ 1785 
C.C.A.Ind, In Indiana, municipal 


corporations are required to exercise 
reasonable care to maintain. their 
streets in proper condition, and are 
in duty bound to remove defects from 
the streets so that users thereof may 
not suffer injury.—Adams y. Penn- 
sylvania R. Co., 117 F.2d 649. 

Ala. A city has a duty to use due 
eare to keep sidewalks free of dan- 
gerous places interfering with public’s 
use of sidewalks.—City of Birmingham 
v. Wood, 197 So. 885. 

Ala. The duty of a city is not to 
make sidewalks level nor on a uniform 
plane of decline nor to use the most 
approved material nor to make side- 
walks free from all danger, but to use 
due care to construct and maintain 
them in a reasonably safe condition for 
such persons as may be expected to use 
them in the exercise of due care.— 
one of Birmingham y. Monette, 1 So. 

Cal.App. Although a municipality is 
not an “insurer” of safety of travel- 
ers on its streets, the duty is imposed 
upon it by Public Liability Act to ex- 
ercise ordinary care to maintain its 
streets in a reasonably safe condition 
for their use in a proper manner. St. 
1923, p. 675; St.1931, p. 2475.—Wilkes 
v. City and County of San Francisco, 
112 P.2d 759. 

Ind.App. Generally, a municipal cor- 
poration is required to keep its streets 
in a reasonably safe condition for the 
uses for which they are intended, and 
for those who travel on them in the 
ordinary and accustomed modes.—Clap- 
bem v. City of Huntington, 32 N.W.2a 

Kan. Cities are under duty to keep 
streets and sidewalks in a condition 
reasonably safe for their intended use. 
—Cox y. City of Coffeyville, 110 P.2a 
772, 153 Kan. 392. 

La.App. A municipal corporation is 
not responsible for every accident, that 
may occur on its streets and it neither 
guarantees the safety of travelers there- 
on nor insures against all injury which 
may result from obstructions or defects 
therein, and a municipality doesnot 
warrant that its streets will be free 
from obstructions or defects or that 
they will be absolutely perfect and 
safe at all times, and a municipality’s 
duty is only to use ordinary diligence 
in maintaining streets in a reasonably 
safe condition for persons exercising 
ordinary care.—Fallin vy. Town of 
Jonesboro, 2 So.2d 516. 


Miss. Town had the duty to exercise 
reasonable care to maintain its streets 
so as not to injure a person exercising 


reasonable care.—Brewer v. Town of 
Lucedale, 198 So. 42. 
N.Y.App.Div. Village was not an 


“insurer” and was not called to main- 
tain streets in such perfect condition 
as to render an accident impossible, 
but was simply ealled on to use rea- 
sonable care and prudence in detecting 
and remedying such defects that might 


be clearly anticipated would Med Cattery 
gerous and liable to cause an accident. 
—Croner v. Village of Monticello, 26 N. 
Y.S.2d 63, 261 App.Div. 360. : 

N.Y.Co.Ct. A municipality must ex- 
ercise due and reasonable care to main- 
tain a street in a reasonably safe condi- 
tion for public use and remove all ob- 
structions or incumbrances.—Lipstein v. 
City of Schenectady, 27 N.Y.S.2d 223. 

N.C. A municipality is not an “in- 
surer”’ of the safety of travelers and is 
liable only for negligence and is re- 
quired only to exercise ordinary or rea- 
sonable care to maintain its streets and 
sidewalks in a reasonably safe con- 
dition for travel for those using them 
in a proper manner.—Gettys v. Town of 
Marion, 10 S.H.2d 799, 218 N.C. 266. 

N.C. It is city’s duty to keep its 
streets and sidewalks, including man- 
hole covers, unloading chutes, coal 
chutes, or other devices forming in- 
tegral parts thereof, in reasonably safe 
condition for travelers, and existence — 


of such duty requires reasonable in- — 


spection of streets from time to time - 
so that safe condition thereof may be 
maintained, dangerous obstructions, 
holes or surfaces discovered, and dan- 
ger removed.—Radford v. City of Ashe- 
ville, 138. S.H.2d 256, 219 N.C. 185. : 

Ohio App. A municipality discharges 
its full statutory duty in regard to 
eare of streets if it exercises reasonable 
care. Gen.Code, § 38714.—Mossman vy. 
City of Cincinnati, 34 N.B.2d. 246. } 

Okl. The care required of a munici- 
pality in performance of its duty to 
make and maintain its streets reason- 
ably safe must be reasonable and com- 
mensurate with ths danger, but, in 
performance of that wcuty, the munici- 
pality has a wide disvretion with which 
courts will not interfere in absence of 
gross abuse.—City of Stroud vy. Evans, 
104. P.2d 241. 

Or. A municipality is under duty to 
maintain its sidewalks in a reasonably 
safe condition for use of pedestrians; 
however, it is not an “insurer” against 
injury caused by every trivial defect in 
a sidewalk, and mere happening of an 
accident in and of-itself does not speak 
of negligence.—Freer vy. City of Bu- 
gene, 111 Pi2ds85: 

Pa. The duty of city and adjoining 


property owners is to maintain side- 
walk in a condition of reasonable safe- © 


ty, not to insure pedestrians traversing _ 


it against all accidents—Davis vy. Pot- 
ter, 17 A.2d 338, 340 Pa. 485. 

Pa.Super. The duty of a municipali- 
ty with regard to maintenance of grass 
plots adjacent to sidewalks is different 
from that imposed with regard to 
traveled portions of streets or side- 
walks, and no liability can arise from 
uses and conditions of such plots which 
are customary and permissible, . even 
though they may involve some slight 
element of danger.—Schaut v. Borough 
of St. Marys, 14 A.2d 583, 141. Pa. 
Super. 388. 


8.c. A municipality must keep its 

streets in reasonably safe condition for 
public use and to that end must use or- 
dinary care and reasonable diligence in 
inspecting and supervising its streets. 
—Crosby ‘v. City of Chester, 14 S.B. 
2d 652, 197 S.C) 66; 
. Tenn.App. The duty of foreseeing 
injury from defects and obstructions 
to pedestrians using the street and 
sidewalk in usual and customary man- 
ner is the extent of the duty imposed 
by law upon the city.—City of Knox- 
ville v. Baker, 150 S.W.2d 224. 

va. A city is not “insurer” of pedes- 
trians using sidewalks, but city must 
exercise reasonable care and do those 
things which are reasonably necessary 
to make sidewalks safe for pedestrians. 
—Buck v. City of Danville, 15 S.H.2d 
oh U7 Via apsier 

Wis. Those responsible for main- 
taining sidewalks can be required to 
keep them only reaswnably safe, not 
absolutely safe at all times.—Reynolds 
v. City of Ashland, 296 N.W. 601, 237 


Wis. 233. 

ir § 1787 

Kan. A “parking” between curb and 
sidewalk is not ordinarily regarded ag 
a “thoroughfare” and is not expected 


. , “ , 1 J 
[oO be used as such by a foot passenger 
and therefore the degree of care a city 
is required to exercise over sidewalks 
and streets is greater than that re- 
quired as to parking.—Mead vy. City of 
Coffeyville, 107 ou 711, 152 Kan. 799. 
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“Ala. Where the percentage of de- . 


cline of a sidewalk is such that the ma- 
terial used is dangerously slick or has 
become so by use known to the city, 
or which ought to have been known to 
‘it, when used with due care by those 
who would probably use it, and injury 
results from such use, the city is lia- 
ble.—City of Birmingham v. Monette, 1 
So.2d, 1. 

Where no other defect exists, city is 
not liable because it maintains a slop- 
ing or uneven place in the sidewalk 
where the contour of the layout rea- 
sonably suggests such condition as 
proper or one to be anticipated by pe- 
destrians.—City of Birmingham vy. 

~ Monette. 1 So.2d 1. 

A municipal corporation may use 
smooth surfaced paving material and a 
construction with a slope suited to the 
situation, but the two conditions may 
not be combined where they create a 
situation not reasonably safe for the 
use of the persons for whom it was de- 
signed while in the exercise of ordi- 
nary care.—City of Birmingham v. 
Monette, 1 So.2d 1. 

Ky. A city is not an “insurer” with 
respect to its streets and other pass- 
ways but the law holds it responsible 
only for such conditions as may rea- 
sonably appear to be unsafe to the us- 
ers thereof when in the exercise of or- 
dinary care for their own safety.—Mc- 
Neal v. City of Louisville, 151 S.W.2d 
749, 287 Ky. 83. 

La.App. A municipality is not) an 
“insurer” of the safety of pedestrians, 
but it must keep sidewalks reasonably 
safe and is not required to keep them 
in perfect condition—McGurk v. City 

of Shreveport, 2 So.2d 687. 


Ordinarily in determining whether 
municipality is liable for injuries 
resulting from defective sidewalk, 
test is whether walk is maintained 
in reasonably safe condition for per- 
sons exercising ordinary  care.—Mc- 
Gurk y. City of Shreveport, 2 So.2d 
687. 

‘N.C. A_ street will be pronounced 


sufficient or insufficient for purpose of 
determining whether city is liable for 
injuries sustained hy a pedestrian us- 
ing the street, as it is or is not rea- 
sonably safe for ordinary purpose of 
travel under the particular circumstanc- 
es.—Gettys v. Town of Marion, 10 S.E. 
2d 799, 218 N.C. 266. 

Ohio App. If a city street is reason- 
ably safe for travel in the ordinary 
mode, there is no condition therein con- 
stituting a ‘‘nuisance,’ since essence of 
nuisance is that it renders street unsafe 
for travel in ordinary mode, and use of 
street in violation of law is not use 
thereof in the “ordinary mode.” Gen. 
Code, § 3714.—Mossman v. City of Cin- 
cinnati, 34 N.B.2d 246. 

City had right to assume that law 
would be obeyed by those using street, 
and if it was reasonably safe for those 
using it in a lawful manner, the city 
performed its full duty in relation to 
the physical condition of the street. 
Gen.Code, § 3714..-Mossman y. City of 
Cincinnati, 34 N.H.2d 246. 

A street which is reasonably safe for 
lawful use and which can be made to 
cause harm only by violation of law is 


required to be considered as reasonably | 


safe for travel in the usual manner, 
and a municipality that so constructs a 
street has.discharged duty imposed up- 
on it by statute. Gen.Code, § 3714.— 
Mossman y. City of Cincinnati, 34 N.E. 
2d 246. : 

Where street is so constructed as to 
be reasonably safe for travel in or- 
dinary mode, city is not liable for dam- 
age resulting through unlawful act of 
an independent human agent while us- 
ing the street. Gen.Code, § 3714.— 
Mossman vy, City of Cincinnati, 34 N.E. 
2d 246. 

Okl. In determining whether a mu- 
yicipality is exercising reasonable care 
fn performance of its duty to make 


MU 
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NICIPAL CORPORATIONS 
and maintain its streets reasonably 
‘safe, each case must depend upon 
its own surrounding circumstances.— 
City of Stroud v. Pvans, 104 P.2d 241. 

The care required of a municipality 
in performance of its duty to make and 
maintain its streets reasonably safe 
must be reasonable and commensurate 
with the danger, but, in performance of 
that duty, the municipality has a wide 
diseretion with which courts will not 
interfere in absence of gross abuse.— 
City of Stroud v. Evans, 104 P.2d 241. 

Or. Where pedestrian’s injury oc- 
curred while leaving private property 
to go onto a public sidewalk as result 
of striking her toe against concrete 
block of public walk, which had_ be- 
come elevated about two inches above 
level of connecting private walk, as re- 
sult of roots of tree growing under pub- 
lie walk, and it appeared that such con- 
dition would not be dangerous to pedes- 
trians traversing public walk, munici- 
pality was not liable for pedestrian’s 
injury, since municipality was under 
no duty to provide a safe means of ac- 
eess from private property onto public 
streets.—Freer v. City of Eugene, 111 
P.2d 85. 

Pa.Com.Pl. A city was not liable in 
damages for personal injuries to a 
pedestrian walking in an alleyway not 
intended for general pedestrian traffic 
but for the parking of automobiles and 
for the location of telephone and tele- 
graph poles and other utilities, and 
in doing so, pedestrians assumed the 
risk of any imperfections in the paved 
or unpaved portion of the footpath of 
the alley. Any other rule would im- 
pose an unreasonable obligation on 
cities in the maintenance of alleyways. 
Gee vy. City of Duquesne, 88 P.L.J. 


Wa. Whether city ig lable for inju- 
ries allegedly sustained by pedestrian 
falling over defect in sidewalk depends 
on particular facts in particular case. 
—Buck v, City of Danville, 15 8.H.2d 
81; 177 Va. 582; 

Wash. A city is not an “insurer” 
of personal safety of everyone who 
uses its public walks, but rather its 
duty is performed when it keeps them 
reasonably safe for use for those who 
use them in exercise of ordinary care. 


—Fritsche y. City of Seattle, 116 P. 
2d 562. 
Wis. Trapdoors, constructed and 


placed in sidewalks in accordance with 
acceptable standards as means of ac- 
cess to basements, do not constitute ac- 
tionable defects in sidewalks.—Reyn- 
olds v. City of Ashland, 296 N.W. 601, 
237 Wis. 233. 

Wis. The combination of triangular- 
shaped hole, eleven inches long and 
about one inch deep, in concrete slab 
of sidewalk, and metal trapdoor hinge 
three-fourths of inch above surface of 
walk, held, as matter of law, not to 
amount to insufficiency or want of re- 
pair in sidewalk, so as to preclude re- 
covery of damages from city and owner 
of building adjoining sidewalk for in- 
juries to pedestrian falling on walk as 
result of her right foot coming in con- 
tact with hinge when she attempted to 
regain her balance after catching her 
left foot in hole.—Reynolds v. City of 
Ashland, 296 N.W. 601, 237 Wis, 233. 


§ 1793 

Ala. Anything that may reasonably 
be expected to interfere with safe use 
of sidewalk by pedestrian -is a ‘‘de- 
fect”’.—City of Birmingham y. Wood, 
197% So. 885. 

Whether sidewalk was in dangerous 
condition at time of pedestrian’s in- 
juries depends on circumstances of each 


case.—City of Birmingham v. Wood, 
197 So, 885. 
Cal.App. In actions under’ Public 


Liability Act against municipalities for 
injuries allegedly sustained as result of 
defective sidewalks or streets there is 
no hard and fast rule as to character or 
extent of defect in sidewalk or street 
that is necessary to impose liability up- 
on municipality and each case must 
stand upon its own particular facts, 
and, generally, whether a defect in 
sidewalk or street is of such nature 
as to render municipality liable is for 


Ys ee eh . ‘ 4 
| eters § 1793 
jury. St,1923, p. 675, § 2.—Ackers v. — 
City of Los Angeles, 104 P.2d 399. 


Cal.App. When a pedestrian in the | 
darkness of night, while exercising or- | 
dinary care, falls on a sidewalk over — 
an obstruction existing by reason of 
the negligence of the city, the city is — 
liable-—Redmond vy. City of Burbank, — 
111 P.2d 375. DEF... 

A city which permitted a stone wall 
approximately 15 inches in height to _ 
be placed directly across path of pe- | 
destrian, and on realty dedicated for 
sidewalk uses, was guilty of negligence 
rendering it liable to the pedestrian for — 
injuries sustained when she fell on the ~ 
stone wall during very dark night.— — 
Redmond vy. City of Burbank, 111 P.2d_ 

Ky. The fact that drain, or catch 
basin was located within white lines — 
indicating crosswalk, did not render — 
city liable to pedestrian for injuries 
sustained by her when a heel of her ~ 
high-heeled shoes caught between the — 
grate bars on the drain and she fel 3 


onto the street.—McNeal v. City of © 
setae 151 S.W.2d 749, 287 Ky. 


La.App. A pedestrian cannot hold 
municipality responsible for injuries — 
occasioned by defects in its sidewalks, — 
streets or highways unless it is shown — 
that defect was patently or obviously _ 
dangerous to a reasonably careful and 
prudent person, and that municipality 
had notice, either actual or construc- 
tive, of existence of defect and failed 
within a reasonable time to correct it. — 
—Parker vy. City of New Orleans, 1 So. 
2d 128. ie 

La.App. To render a municipality li- 
able for injuries resulting from defec- 
tive sidewalks, defect complained of +; 
must be dangerous or calculated to 
cause injury and’ defects which are not 2 
in the nature of traps or from which — 
danger cannot reasonably be anticipat- 
ed, provide no actionable negligence.— _ 
peGuel v. City of Shreveport, 2 So.2d — 
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Mass. Under statute governing lia-— 


bility of city for injuries sustained by 
reason of a ‘‘defeet’”.in a publie way, 
a “defect” may be anything that ren- — 
ders the way inconvenient or unsafe 


for ordinary travel and is not restrict- a 


‘ 


ed to conditions appearing upon the 
surface of the way but may extend to 
obstructions overhanging the way and _ 
to structures °nd objects that may fall — 
on or in the way. G.L.(Ter.Ed.) ¢. 84, — 
§ 15.—Whalen v. Worcester Hlectric 
Light Co., 29 N.B.2d 7638. Re 


The statutes which impose liability 
on municipality for injuries sustained — 
by reason of a “defect” in a public way, 
in breach of municipality’s obligation 
to keep ways reasonably safe and con- 
venient for travelers, do not give right 
of action based on existence of a ‘‘nui- 


sance’ as distinguished from a ‘“‘de- 
fect.” G.L.(Ter.Ed.) c. 84, §§ 1; 15 == 9% 
Whalen v. Worcester Wlectric Light 
Co:, -297)N-H.2d 763. 1 


The statutes which impose liability 
on municipality for injuries sustained — 
by reason of a “defect” in a public — 
way in breach of municipality’s obli- 
gation to keep the way reasonably safe 
and convenient for travelers, and which 
impose limitations on the liability, and 
amount of recovery and impose condi- 
tions with respect to written notice and 
time within which actions must be 
brought, are intended to create an ex- 
clusive remedy, and the legislative in- 
tent cannot be thwarted by calling the 
“defect” a “nuisance,” by failing to 
give the required notice, by bringing 
suit any time within six years or by 
seeking to, recover damages in excess 
of those fixed by statute. G.L.(Ter. 
Hid.) c. 84, §§ 1, 15, 18-21; ¢. 229, § 1.— 
Whalen v. Worcester Hlectriec Light Co., 
29 N.E.2d 763. 


N.J. Any obstruction or _ erection 
which is in a public highway, and 
which interferes with the rights of a 
person lawfully passing thereon, 
amounts to a “‘common nuisance’ or 
‘public nuisance’ for which a munici- 
pality is charged with responsibility, if 
the municipality was an active agent 
or instrument in the creation of the 


4 


of pedestrians.—Fay v. 


reflected from nearby 


\ 
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perilous condition.—Fredericks v. Town 
of Dover, 15 A.2d 784, 125 N.J.L. 288. 
N.J. A municipality which, in exer- 
cising proprietary function of dis- 
_tributing water to its inhabitants for 


a price, installs in public sidewalk a. 


covered box containing water meter for 
purpose of making recurring use there- 
of in reading the meter, in the course 
whereof municipality removes and re- 
places lid, is under duty to use reason- 
able care to restore lid to, and main- 
tain box in, a condition safe for use 
City of Tren- 
ton, 18 A.2d 66, 126 N.J.L. 52. 

A municipality will not be li- 


C, 


"able for every defect or obstruction, 


however slight or trivial or little likely 
to cause injury, and is only required 
to guard against danger which can or 
ought to be anticipated in the exercise 
of reasonable care and prudence.—Get- 
_tys v. Town of Marion, 10 S.H.2d 799, 
218 N.C. 266. : 

N.C. An obstruction or defect in a 
sidewalk which causes an injury, to be 
actionable, must be such as to make the 
walk at the point of the accident dan- 
_gerous or unsafe for a pedestrian using 
it with due care for his own pro- 
tection.—Gettys v. Town of Marion, 10 
S.H.2d 799. 218 N.C. 266. 

N.C. A municipality is not liable for 
injuries sustained by a pedestrian as 


result of necessary obstructions in 
street, such as water hydrants, gas 
plugs, ete., if such obstructions are 


not negligently constructed or main- 
tained and are not in an improper 
place.—Gettys v. Town of Marion, 10 
$.H.2d 799, 218 N.C. 266. _ 
Ohio. The statutes relating to re- 
moval of obstructions from state and 
county highways do not apply to roads 
within the limits of a municipal cor- 
oration. Gen.Code, §§ 1199, 7204.— 
lack v, City of Berea, 32 N.H.2d 1, 
137 Ohio St. 611, 182 A.L.R. 1391. 
_. OKI. In the construction of a curb 
drain or catch basin, a city has discre- 
tion and latitude in determining and 
fixing grades, elevations, and drainage 
depressions, and ‘is not liable as negli- 
gent for personal injuries, unless the 
plan or method of construction is 
palpably unsafe or creates a manifest 
danger resulting from a type of con- 
struction which all men of reasonable 
prudence and intelligence would agree 
was unjustified and unsound planning. 
—City of Tulsa v. Roberts, 107 P.2d 


1006. 


The construction of a curb drain or 
catch basin near a street. intersection, 
resulting in a 14-inch drop from curb 
level to street pavement level, did not 
constitute such a manifest danger as to 
amount to negligence rendering city 
liable to pedestrian for damages for 
personal injuries sustained in fall.— 
fais of Tulsa v. Roberts, 107 P.2d 


Pa.Com.Pl. Plaintiffs brought suit 
to recover damages for injuries aris- 
ing when the wife plaintiff stepped 
into a rut six to eight inches deep and 
about a foot wide which had been 
made in a dirt alley by the wheels of 
ears and trucks when the ground was 
soft. The accident happened at night 
and there was no light except that 
streets. Held, 
that plaintiffs could not recover, as 
municipalities are not insurers of the 
safety of pedestrians.—Brahm y. City 
of Uniontown, 3 Fay.L.J. 222. 


Pa.Com.Pl. Judgment n. o. v. for 
defendant was entered in a negligence 
case against a city for personal injuries 
to minor plaintiff when she stepped 
into a hole in a footpath in an alley- 
way, where only by stopping in the 
eartway and then backing onto the 
footpath and against a telephone pole, 
eould the heel of a shoe get into the 
hole. This would not be a normal use 
of the footpath, nor would it be an oec- 
currence which could be anticipated by 
the defendant city or by the property 
owner.—Vajda vy. City of Duquesne, 88 
P.L.J. 501. 

Utah. “Such street,” within statute 
limiting liability of city to damages or 
injury caused by defective, unsafe 
dangerous, or obstructed condition of 


MUNICIPAL CORPORATIONS eS ie 
‘by city negligently allowing a 


constructed one to fall into disrepair so © 
as to make the street unsafe for travel © 


streets, or from negligence of the city 
authorities with respect to any “such 
street,” -has reference to a street in a 
defective, unsafe, dangerous or ob- 
structed condition, but liability in any 
case would be based on negligence, and 
an obstructed condition of a_ street 
gives rise to no liability if city has 
taken proper precautions. Rev.St.1933, 
15-7-76.—Niblock y. Salt .Lake City, 
111 P.2d 800. 2 , 
Wash. A test to be applied in de- 
termining whether a city has _ per- 
formed its duty in regard to care of 
its public walks is whether a reason- 
ably cautious man, having the duty to 
preserve and repair the walks, would 
consider a particular defect as one 
where pedestrians might be injured.— 
Pastas vy. City of Seattle, 116 P.2d 


Whether a municipality is liable for 
injuries resulting from a defective pub- 
lic walk must be determined from the 
facts of each particular case.—Fritsche 
v. City of Seattle, 116 P.2d 562. 


When an. accident happens by rea- 
son of some defect in public walk 
which was not reasonably to be an- 
ticipated and which, according to com- 
mon experience, was not likely to hap- 
pen, city is not chargeable with negli- 
once. 5 wultache vy. City of Seattle, 116 


Wis. The combination of triangular- 
shaped hole, eleven inches long and 
about one inch deep, in concrete slab 
of sidewalk, and metal trapdoor hinge 
three-fourths of inch above surface of 
walk, held, as matter of law, not to 
amount to insufficiency or want of re- 
pair in sidewalk, so as to preclude re- 
covery of damages from city and own- 
er of building adjoining sidewalk for 
injuries to pedestrian falling on walk 
as result of her right foot coming in 
contact with hinge when she attempt- 
ed to regain her balance after catching 
her left foot in hole—Reynolds v. City 
Cette 296 N.W. 601, 237 Wis. 


See Gregson v. Vancouver [1940] 3 
Dom.L.R. 105; Stewart v. Vancouver 
[1940] 3 Dom.L.R. 112. 
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Ala. A municipal corporation may 
use smooth surfaced paving material 
and a construction with a slope suited 
to the situation, but the two conditions 
may not be combined where they cre- 
ate a situation not reasonably safe for 
the use of the persons for whom it was 
designed while in the exercise of ordi- 
nary care.—City of Birmingham v. Mo- 
nette, 1 So.2d 1. 
See Bankey v. Belleville [1941] 2 
Dom.L.R, 165. 
§ 1795 


La.App. Where a ramp _ extended 
from doorway to sidewalk and at a 
point five inches from building’s front 
wall elevation did not exceed 3 inches 
and was easily observable, and at a 
point where pedestrians ordinarily 
would walk elevation was not observ- 
able, and there was nothing to indicate 
that municipality over a period of 12 
years had been notified that sidewalk 
was defective owing to the ramp, and 
sidewalk was reasonably safe for per- 
sons exercising ordinary care, pedestri- 
an could not recover for injuries sus- 
tained in fall on sidewalk near the 
ramp.—McGurk v. City of Shreveport, 2 
So.2d 687. 

See Fogg v. Kenora [1941] 1 Dom.L. 
R. 100. 


§ 1799 

C.C.A.Ind. The duty of Indiana mu- 
nicipal corporations to keep streets rea- 
sonably free from defects therein does 
not extend to defects in the streets due 
to natural accumulation of ice—Adams 
vy. Pennsylvania R. Co., 117 F.2d 649. 

N.Y.Co,Ct, A municipality must ex- 
ercise due and reasonable care to main- 
tain a street in a reasonably safe con- 
dition for public use and remove all ob- 
structions or incumbrances.—Lipstein vy, 
City of Schenectady, 27 N.Y.S.2d 223. 
Ohio App. A municipality has a 
right to establish safety zone structures 
in a street, and such a structure is not 
a “nuisance” in itself, and can only 
become so by improper construction or 


in the ordinary mode. Gen.Code, § 
3714.—Mossman vy. City of Cincinnati, 
34 N.H.2d 246. ; ; 

In constructing safety zone structure 
in street, city had right to take into 


consideration the statutes relating to . 


use of public highways. Gen.Code, §§ 
8714, 6310-1, 12603—Mossman y. City 
of Cincinnati, 34 N.B.2d 246. 

Tenn.App. If an obstruction or ex- 
cavation be permitted which renders 
the alley, street, or highway unsafe or 
dangerous to persons or _ vehicles, 
whether it lie immediately in or on the 
alley, street, or highway, or so near it 
as to produce the danger to the pas- 
ser at any time when he shall properly 
desire to use such highway, it is such 
a “nuisance” as renders the corporation 
liable-—City of Knoxville v. Baker, 
150 S.W.2d 224. 


§ 1800 

Iowa. A city which fails to remedy 
danger resulting from icy sidewalk 
after notice and sufficient opportunity 
to remedy the condition is liable for 
injuries resulting from the icy side- 
walk. Code 1939, §§ 5945, 5950.— 
Franks y. Sioux City, 296 N.W. 224. 

See Harper v. Prescott [1940] 4 Dom. 
L.R.. 225; Paul v. Dauphin [1941] 1 
Dom.L.R. 775. 


§ 1801 

Iowa. A municipality is under duty 
to remove ice and snow from side- 
walks, but there is no corresponding 
duty in reference to streets and high- 
ways, and hence municipality is not 
enerally liable to respond in damages 
or injuries sustained by reason of an 
accumulation of ice and snow in trav- 
eled portion of its streets.—Bahner vy. 
City of Des Moines, 296 N.W. 728, 


Mo. Where condition of sidewalk 
complained of is an isolated one by 
reason of special surroundings or be- 
eause of local accumulation of snow 
and ice, it is duty of city to exercise 
reasonable care to remedy such con- 
dition if it is dangerous.—Walsh vy. 
City of St. Louis, 142 S.W.2d 465. 


Where snow accumulates on sidewalk 
to such an extent that it produces a 
dangerous condition, not common to 
the general condition throughout the 
city, it is the duty of the city to exer- 
cise reasonable care to remedy such 
dangerous condition.—Walsh vy. City of 
St. Louis, 142 S.W.2d 465. 


. Where, on morning pedestrian was 
injured, there was a general condition 
of ice, but the general condition was 
one of slick and slippery ice, whereas 
at, place where pedestrian fell the ice 
was rough and heavy and had accumu- 
lated and remained there over the pre- 
vious three or four weeks, judgment 
against city for personal injuries sus- 


_tained by pedestrian was proper, since 


the dangerous condition of sidewalk ex- 
isting at the place of the injuries was 
not common to the general condition 
throughout the city.—Walsh vy. City of 
St. Louis, 142 S.W.2d 465. 


Mo.App. A city was under duty to 
maintain street in safe condition, and 
not abutting owners, as respects dan- 
ger to pedestrians from freezing of wa- 
ter leaking from service pipes.—Tower 
v. City of St, Louis, 148 S.W.2d 100. 

Pa.Super. A borough was not liable 
for the slippery condition of a sidewalk 
caused by ice, where such condition 
was general throughout the borough.— 
Schaut v. Borough of St, Marys, 14 
A.2d 588, 141. Pa.Super. 388. 


§ 1805 

Mo. A city is not required to remove 
snow and ice from its sidewalks where 
such condition is general throughout 
the city, but it is the duty of the city 
to exercise reasonable care to keep its 
sidewalks free from dangerous condi- 
tions, which are not classed as a gen- 
erally dangerous condition, produced 
by natural causes such as snow and ice, 
waa v. City of St. Louis, 142 S.w. 

oO. 


See Paul Ds eis 1941 D 
ee Paul v. Dauphin 3 : 
L.R. 756. BRS Ali a 
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_ Mass. Under statute governing lia- 
bility of city for injuries sustained by 
‘reason of a “defect” in a public way, a 
“defect” may be anything that renders 
the way inconvenient or unsafe for or- 
dinary travel and is not restricted to 
conditions appearing upon the surface 
of the way but may extend to obstruc- 
tions overhanging the way and _ to 
structures and objects that may fall 
on or in the way. G.L.(Ter.Ed.) ¢. 84, 
§ 15.—Whalen vy. Worcester Electric 
Light Co., 29 N.H.2d 768. 
§ 1810 

Va. Where a muricipality has pow- 
er to declare and abate nuisances and 
it has actual or constructive notice of 
dangerous condition of a structure on 
private property so near the street as 
to threaten the safety of persons travel- 
ing thereon, municipality is liable to 
persons in the street injured by the 
fall of such structure.—Burson y. City 
of Bristo], 10 S.E.2d 541. 


§ 1816 

Miss. Even though a hole is not 
within the confines of the street of a 
municipality, a jury may find that to 
permit the hole to exist constitutes 
negligence, if the hole is close enough 
to become a hazard should a person in- 
advertently step into it—Brewer vy. 
Town of Lucedale, 198 So. 42. 


§ 1817 

N.Y.Co.Ct. Where municipality con- 
structed and maintained a street along 
a hillside but had no control over pri- 
vately-owned premises from which de- 
bris loosened and slid across street and 
upon adjoining landowner’s chicken 
coop causing damage, and there was no 
negligence in the construction and 
maintenance of the street, landowner 
had no right of action against the mu- 
nicipality for injuries, notwithstanding 
that city had notice of condition of hill- 
side, since rule of “damnum absque 
injuria’” applied.—Lipstein v. City of 
Schenectady, 27 N.Y.S.2d 223. 

Tenn.App. If an obstruction or exca- 
vation be permitted which renders the 
alley, street, or highway unsafe or dan- 
gerous to persons or vehicles, whether 
it lie immediately in or on the alley, 
street, or highway, or so near it as 
to produce the danger to the passer at 
any time when he shall properly desire 
to use such highway, it is such a ‘“nui- 
sance”’ as renders the corporation liable. 
—City of Knoxville v. Baker, 150 S.W. 
2d 224. 

A party bound to keep a highway in 
repair and open for the passage of the 
public in the city by night or by day 
cannot be held to perform that duty 
by simply keeping the area of the high- 
way free, while along its edge there 
is a well or excavation unenclosed in- 
to which the passer by an inadvertent 
step or an accidental stumble might fall 
at any time.—City of Knoxville vy. Bak- 
er, 150 S.W.2d 224. 

As a general rule, the duty of a mu- 
nicipal or quasi-municipal or a private 
individual to guard excavations or oth- 
er dangerous places or hazards, and 
the resulting liability for failure to do 
so, exists only when such places are 
substantially adjoining the way, or in 
such close proximity thereto as to be 
dangerous under ordinary circumstanc- 
es to travelers thereon who are using 
ordinary care, or where they are so lo- 
eated that a person walking on the 
highway might by making a false step 
or movement, or being affected with 
a sudden giddiness or by other acci- 
dent, come in contact therewith.—City 
of Knoxville v. Baker, 150 S.W.2d 224. 

The mere fact that a space adjoining 
a highway is unsafe for travel is not 
enough to impose liability for injury, 
and none exists either on the part of 
the municipality gr the owner of the 
premises, if in order to reach the dan- 
ger, one must become an intruder or 
voluntary trespasser on the premises of 
another.—City of Knoxville vy. Baker, 
150 S.W.2d 224. 

A city was not liable for a personal 
injury sustained by a boy who left ade- 
quate sidewalk and was injured by 
tripping. over a water cutoff located 
from 18 to 21 inches from edge of 
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Sidewalk on private property on which 
boy was a “trespasser” at time of in- 
jury, notwithstanding that because of 
youth boy was not chargeable with 
contributory negligence.—City of Knox- 
ville v. Baker, 150 S.W.2d 224. 

See Sterling Shoes Ltd. v. Calgary 
[1941] 1 Dom.L.R. 786. 


1819 

Iowa. In action against city for in- 
juries sustained in fall on icy sidewalk 
which was flooded by city employees 
in flooding skating rink, city could not 
escape liability on ground that it had 
no actual notice of the existence of 
ice upon the sidewalk and sufficient 
time had not elapsed to create con- 
structive notice since the city was 
charged with the knowledge of any 
condition which employees created 
while acting as city employees notwith- 
standing that such employees were not 
charged with the duty of keeping side- 
walks in safe condition—Kranks v. 
Sioux City, 296 N.W. 224. 

La.App. A pedestrian cannot hold 
municipality responsible for injuries 
occasioned by defects in its sidewalks, 
streets or highways unless it is shown 
that defect was patently or obviously 
dangerous to a reasonably careful and 
prudent person, and that municipality 
had notice, either actual or construc- 
tive, of existence of defect and failed 
within a reasonable time to correct it. 
—Parker v. City of New Orleans, 1 So. 
20,1237 

La.App. Where a_ ramp. extended 
from doorway to sidewalk and at a 
point five inches from building’s front 
wall elevation did not exceed 3_ inches 
and was easily observable, and at a 
point where pedestrians ordinarily 
would walk elevation was not observ- 
able, and there was nothing to indicate 
that municipality over a period of 12 
years had been notified that sidewalk 
was defective owing to the ramp, and 
sidewalk was reasonably safe for per- 
sons exercising ordinary care, pedestri- 
an could not recover for injuries sus- 
tained in fall on sidewalk near the 
ramp.—McGurk v. City of Shreveport, 
2 So.2d 687. 

Mo. A city is entitled to sufficient 
notice, actual or constructive, of a dan- 
gerous condition of sidewalk as will 
give it reasonable time to remedy such 
condition—Walsh v. City of St. Louis, 
142 S.W.2d 465. 

Pa. A municipal corporation is not 
an ‘insurer’ against all defects in 
highways, and although corporation is 
answerable for negligence in perform- 
ance of its duties in constructing and 
earing for highways, it is not liable for 
injuries caused by a defect arising in 
highways without corporation’s fault or 
neglect, unless corporation has express 
notice of defect, or defect is so notori- 
ous as to be evident to all passers.— 
Miller v. City of Erie, 16 A.2d 37. 

Pa.Super. No notice was necessary 
to impose upon city duty of properly 
guarding stairway during course of 
reconstruction thereof by the city with 
the aid of federal labor, where work 
was directly under city’s supervision. 
—Braden vy. City of Pittsburgh, 18 A. 
2d 99, 143 Pa.Super. 427; Braden_v. 
City of Pittsburgh, 18 A.2d 818, 143 Pa. 


Super, 427 
§ 1821 , 


Cal.App. Where a defective condition 
in a sidewalk is of a trivial nature, 
court will hold as matter of law that 
its existence is insufficient in and of 
itself to charge the city with construc- 
tive notice thereof, so as to create lia- 
bility under. Public Liability Act. St. 
1923, p. 675.—Allen y. City of Los 
Angeles, 110 P.2d 75. : 

Colo. A city is charged with con- 
structive notice of dangerous condition 
of street where exercise of ordinary 
care on its part involves the anticipa- 
tion of defects that are natural and 
legitimate result of use and climatic 
influences.—City and County of Denver 
v. Caton, 114 P.2d 553. } 4 

La.App. A city could not avoid lia- 
bility for injuries sustained by woman 
who fell because of hole in sidewalk 
curbing, which woman had not ob- 
served because of presence of leaves, 
on theory that if hazard was not ob- 


Ho) § 1808 


vious to woman, city should not ba 


charged with notice of it, since it was 
incumbent upon city’s inspectors to 


discover and repair the defect.—Parker 


v. City of New Orleans, 1 So.2d 123. 
La.App. Where the Works Progress 

Administration, in laying gas lines in 

town as an independent contractor, cus- 


tomarily avoided leaving trenches open _ 


or pipe on the ground overnight, but 
certain pipe was piled in or near street 
too late on Saturday afternoon to be 
laid until Monday morning, and pedes- 
trian was injured when she stumbled 


over pipe on Saturday evening, town — 


could not be held liable on ground that 
it should have anticipated that pipe 
would be left in or near street in such 
a way as to constitute a hazard to pe- 
destrian travel.—Trotter. v. Town of 
Glenmora, 2 So.2d 510. 


Mo. A city is entitled to sufficient 


notice, actual or constructive, of a 


dangerous condition of sidewalk as_ 5 
will give it reasonable time to:remedy > 


such condition.—Walsh y. City of St. 
Louis, 142 S.W.2d 465. 

Pa.Super. The owner of property 
was chargeable with actual knowledge 


and the borough with constructive no- — ‘ 
tice of existence of stakes which prop- — 
erty owner had placed in front of his 


property and in plot of land between 
curb and sidewalk, which plot prop- 
erty owner maintained.—Schaut v. Bor- 


ough of St. Marys, 14 A.2d 583, 141 Pa. 


§ 1824 —t a 
The period between 4:30 — 


Super. 388. , 

Pa.Super. 
p. m., when third persons removed bar- 
ricade which city had placed across 
upper entrance to uncompleted stair- 
way on hill, and 8:30 a. m. the follow- 
ing morning when schoolgirl was in- 
jured while using stairway as a short- 
cut to school, was too short to charge 
city with constructive notice of removal 


of barricade, so as to render it liable 
for injuries, where stairway was en-- 


tirely outside of traveled portion of 
any highway and period included only 
about three hours of daylight—Braden 
v. City of Pittsburgh, 18 A.2d 99, 143 
Pa.Super. 427; Braden v. City of Pitts- 
burgh, 18 A.2d 818, 143 Pa.Super. 427. 

The law charges a city with notice 
of defect in connection with work,un- 
dertaken by city only if defect has 


existed a sufficient length of time to be 


observed by city officers exercising 
reasonable supervision.—Braden v. City 
of Pittsburgh, 18 A.2d 99, 143 Pa.Super. 
427; Braden v, City of Pittsburgh, 18 
A.2d 818, 143 Pa.Super. 427. 
Pa.Com.Pl. Constructive notice to 
borough as to defect in pavement may 
be charged from status existing some 
time before accident, and where there 
is testimony of actual notice, the jury 
must find as to the degree of the pave- 


ment defects.—Pilvelis v. Township of~ 


Plains, 34 Luz.L.Reg.Rep. 29, reversed 
14 A.2d 557, 140 Po.Super. 561. 
§ 1826 ; 
Ky. A city is not an ‘insurer’ of 
safety of pedestrians using its side- 
walk, and is not charged with knowl- 
edge of existence of a latent defect, 
though defects may have existed for a 
long period of time, unless it be proven 
that city had actual knowledge thereof 
or by exercise of ordinary care could 
have obtained such knowledge.—Knif- 
ney v. Reid, 152 S.W.2d 615, 287 Ky. 
Pa. If a defect in a highway of a 
municipal corporation is such that de- 
fect is discovered by only one of a 
thousand and more persons who pass 
defect in ordinary pursuits of business 
or pleasure, defect is not notorious or 
such a defect that municipality is 
bound to take notice of it, and a mu- 
nicipality is not required to assume 
that defects exist, or to hunt for de- 
fects, but is only required to be vigi- 
lant to observe defects when they 
become observable to an officer exercis- 
ing reasonable supervision, and such 
rule applies in determining liability of 
city for injuries caused by defects re- 
sulting from unauthorized structures or 
conditions.—Miller y. City of Brie, 16 
A.2d 37. 
A city was not liable for injuries re- 
ceived by a 15 year old boy when a 
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- econdition,—Piasecki _ v. 
York, 24 N.Y.S.2d 298. 


placed to 


acts of third parties, 
over which the city has no control, the 
_ eity is absolved from resultant damage 
unless it fails, after notice of the re- 


-§ 1827 


pillar, which was part of a_ barrier 
across’ cartway of street, fell on boy 
while he and others were sitting on 
chain between pillars, where there was 


no evidence that alleged defects in con- 


struction of pillar were observable by a 
passer-by, and city did not have notice 
of alleged defects.—Miller v. City of 
Erie, 16 A.2d_ 37. 
§ 1827 \ 
'g.c. A municipality must keep its 
streets in reasonably safe condition for 
public use and to that end must use 
ordinary care and reasonable diligence 
in inspecting and_ supervising its 
streets.—Crosby v. City of Chester, 14 


Subway 552; 19% 78.C. 166. ( 
§ 1831 : + 
| N.Y¥.Sup. In personal injury action 


against city, knowledge by firemen of 


absence of crossbar from cellar door 
on sidewalk in front of city firehouse 
was not “notice” to city of dangerous 
City of New 


§ 1833 

Ga.App. Where proper guards are 
erected or proper lights or signals are 
give warning of danger 
caused by an excavation or obstruction 
in a city street, and guards or signals 
are removed or rendered ineffective by 
or from causes 


moval, to replace the warnings within 
a reasonable time.—City of Rome vy. 
Alexander, 11 S.W.2d 52. 


What constitutes a reasonable time 
within which a city must replace 


guards or signals giving warning of an 


excavation or obstruction in a_ street 
after notice of their removal by third 
parties or by causes over which the 


city has no control depends on the par- 


ticular circumstances and is a jury 


- question.—City of Rome y. Alexander, 


11. S.B.2d 52. 
Mich. A city was liable for death of 


: - boy struck by street light pole which 


was located between sidewalk and curb 
and which fell because of rotten condi- 
tion thereof, where pole had not been 
inspected for many years, if ever. 
Comp.Laws 1929, § 4225.—Rufner vy. 
‘Traverse City, 295 N.W. 620, 296 Mich. 
204. : 


N.J.Sup. Leaving roadway in a state 
of disrepair without barrier or light is 
such active wrongdoing as to make city 
liable to respond in damages for pri- 
vate injury resulting therefrom.—Casta 
v. ‘City of Newark; 19 A.2d 629, 126 
Nedeusao. 

N.C. It its 


is city’s duty to keep 


streets and sidewalks, including man- 
_ hole 


covers, unloading chutes, coal 
chutes, or other devices forming in- 
tegral parts thereof, in reasonably safe 
condition for travelers, and existence 
of such duty requires reasonable in- 
spection of streets from time to time 
so that safe condition thereof may be 
maintained, dangerous obstructions, 
holes or surfaces discovered, and dan- 
er removed.—Radford v. City of 
Asheville, 13 S.H.2d 256, 219 N.C. 185. 
A city’s duty to inspect its streets 
and sidewalks from time to time, so 
that safe condition thereof may be 
maintained, dangerous obstructions, 
holes or surfaces discovered, and dan- 
ger removed, is not affected by extent 
and number of such streets and side- 
walks.—Radford y. City of Asheville, 
sms Peed 256, 219° NIC, 185. 


Ohio App. The necessity for warn- 
ings and barricades to guard against 


a dangerous condition of a sidewalk 


_or street may be considered by jury 


in a personal injury action in deter- 
mining whether there was a nuisance 
and whether injured person was guilty 
of any negligence directly and proxi- 
mately causing injuries, but there is 
no duty enjoined by statute ona city 
to give such warning or place such 
barricades, and it is error for a court 
to so charge, but charge was not preju- 
dicial to city, where court also charged 
that duty to warn could arisé only 
after jury had determined that such 
a dangerous condition existed.—Dzur- 


Vase Pew a ant 


MUNICIPAL CORPORATIONS — 


acky v. City of Campbell, 29 N.E 2d 49. 
64 Ohio App, 521. Ne 

Pa.Super. Where reconstruction of 
stairway by city with aid of federal 
labor was suspended because of ex- 
haustion of appropriation for project, 
city, although not obliged to station 
watchman on the incompleted structure, 
had duty of placing proper guards or 
barricades across entrance. to stairway 
so as to close structure to public use. 
—Braden v. City of Pittsburgh, 18 A. 
2d 99, 143 Pa.Super: 427; Braden v. 
City of Pittsburgh, 18 A.2d 818, 143 
Pa.Super. 427. 

Where reconstruction of stairway on 
hill by city was suspended for lack 
of funds before completion of project, 
erection of wooden barricade across 
upper entrance to stairway bearing 
warning ‘‘travel at your own risk” con- 
stituted sufficient warning of danger- 
ous condition: existing.—Braden v. City 
of Pittsburgh, 18 A.2d 99, 143 Pa.Super. 
427; Braden v. City of Pittsburgh, 18 
A.2d. 818, 143 Pa.Super. 427. 

Where city after suspension of work 
of reconstructing stairway on hill had 
placed a wooden barrier across upper 
entrance to stairway, city was bound 
to make inspections to see that barri- 
cade remained in place, but was bound 
to inspect only at reasonably frequent 
intervals, and was not negligent be- 
cause of failure to anticipate that bar- 
ricade might be removed, in absence 
of circumstances indicating probability 
that it would be removed.—Braden_yv. 
City of Pittsburgh, 18 A.2d 99, 143 Pa, 
Super. 427; Braden v. City of Pitts- 
burgh, 18 A.2d 818, 143 Pa.Super. 427. 

§ 1836 

Ala. Duty of city as to signals or 
barriers giving reasonable warning 
against dangers in street is generally 
measured by requirements of ordinary 
and reasonable care in keeping street 
in condition of reasonable safety for 
travel.—City of Birmingham v. Smith, 
200 So. 880. 

Barrier in street as a signal warning 
against defects or dangers should be 
sufficient to give such warning as will 
reasonably notify all persons using 
street that the danger is there, and 
should afford protection and not pro- 
duce peril to persons passing on way 
in exercise of ordinary care.—City of 
Birmingham v. Smith, 200 So. 880. 


Ala.App. A municipality has duty 
to travelers to guard pit in city thor- 
oughfare which otherwise would he a 
constant peril to travelers.—City of Bir- 
mingham v. Whitfield, 197 So. 666. 


The duty of municipality to use or- 
dinary care to keep streets in condition 
for use includes duty to take proper 
precautions to guard against accidents 
by use of railings, barriers, lights, and 
the like, especially at night, on dan- 
gerous obstructions, declivities or ex- 
cavations in or near the street, whether 
created by the municipality itself or by 
third persons, where city has notice of 
such obstructions, declivities, or ex- 
cavations, or notice is unnecessary.— 
Gey, of Birmingham y. Whitfield, 197 
0. ; 


A municipality must erect and main- 
tain. suitable barriers, where there are 
dangerous places along streets, which 
without such protection will render 
streets unsafe to travelers in usual 
modes by night or day.—City of Bir- 
mingham v. Whitfield, 197 So. 666. 

Ariz. Where, because of a gulch 
running along south side of a street, 
city had not built sidewalk on that 
side, but had built a sufficient retain- 
ing wall with coping extending 17 or 
18 inches above level of street and a 
sufficient sidewalk. on north side, and 
maintained a bright light at intersec- 
tion, any pedestrian attempting to use 
the south side of the street as a pas- 
sageway did so at his own risk as a 
matter of law, and city was not neg- 
ligent in failing to maintain a guard 
rail along the coping over which de- 
ceased, who was very drunk at the 
time, fell when he crossed street dur- 
ing nighttime.—Rush y. City of Globe, 
109 P.2d 841, 

Ga.App. Where proper guards are 
erected or proper lights or signals are 
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caused by an excavation or obstruction | 


placed to give warning of danger _ 


in a city street, and guards or signals ~ 


are removed or rendered ineffective by — 
acts of third parties, or from causes 

over which the city has no control, the 

city is absolved from resultant damage 

unless it fails, after notice of the re- 

moval, to replace the warnings within 

a reasonable time.—City of Rome vy. 

Alexander, 11 S.H.2d 52. 

What constitutes a feasonable time 
within which a city must replace 
guards or signals giving warning of an 
excavation or costruction in a street 
after notice of their removal by third 


parties or by causes over which the city 


has no control depends on the particu- 
lar circumstances and is a jury ques-— 
tion.—City of Rome v. Alexander, 11 
S-Hi2d' 52. j 

The degree of care required of a city 
in placing proper warnings near an ex- 
ecavation or obstruction in a street and 
in anticipating their destruction or re-- 
moval depends on the circumstances of 
the particular case and is a question 
for the jury.—City of Rome y, Alex- 
ander, 11 S.H.2d 52. 

“Ordinary care’ required of a city 
in placing proper warnings near an ex- 
cavation or obstruction in a_ street 
might require that a light, placed as 
a warning, be sufficient to withstand 
ordinary rain, and that city should 
anticipate such a condition and guard 
against it, and if there has been an un- 
usual rain, or wind to make reasonable 
inspection to determine what effect it 
had on the 
Alexander, 11 S.B.2d 52. 

La.App. Where Works Progress Ad- | 
ministration, which was laying gas 


Act No. 136 of 1898, as amended — 
proutee v. Town of Glenmora, 2 So.2d 


Unless there is statutory or charter 


‘requirement that a city or town light 


its streets, parks, etc., it is optional 
with it whether such be done, and fail- 
ure to do'so is not negligence.—Trotter 
v. Town of Glenmora, 2 So,2d 510. 


N.J.Sup. Leaving roadway in a state 
of disrepair without barrier or light 
is such active wrongdoing as to make 
city liable to respoud in damages for — 
private injury resulting therefrom.— 
Casta v. City of Newark, 19 A.2d 629, 
LO MIN Je kinon on f 


N.Y.Sup. A stairway connecting 
streets of different elevations is not a 
“defect”? or something ‘unusual’ so as 
to make city liable to pedestrian in- 
jured in fall which was allegedly caus- 
ed by failure to light such stairway 
properly.—Schlicher v.. City of New 
York, 24 N.Y.S.2d 177, 175 Mise, 696. 

N.C, It is the positive duty of mu- 
nicipality to keep streets and sidewalks 
in “proper repair’, that is, in such 
condition as that people passing and - 
repassing over them might at all times 
do so with reasonable ease, speed and 


safety, and quoted words imply that 
all bridges, dangerous pits, embank- 
ments, ‘dangerous walls. and similar 


perilous places and things very near 
and adjoining the streets shall be 
guarded against by proper railings and 
barriers, and positive nuisances on or 
near the streets’ should be forbidden 
under proper penalties and when they 
exist should be abated.—Wall v. City 
yd aaa 13 §.H.2d 260, 219 N.C, 


_ Where it is necessary to erect a bar- 
rier or guard rail along a street, pre- 
caution. should. be sufficient to give 
such warning as will reasonably notify 
all persons using the street that danger 
is there, and it should be of such clar- 
acter and placed in such position in 
reference to the use of the street as 
will afford protection and not produce 
a peril to persons passing on the way. 
—Wall v. City of Asheville, 13 S.B.2d 
260, 219 N.C.’ 163) 

Ohio App. The necessity for warn- 
ings and barricades to guard against 


g 


light.—City of Rome v. | 


lines in town as independent contractor, © | 

piled pipe in or near intersection of 
street and highway, and pedestrian was 
injured when she stumbled over pipe 
in the evening, town wag not liable for 
failure to maintain light at intersection. 


he 


not the “sole proximate cause” 


a é 
“event may be eoueieeted a jury ina 


~ personal injury action in determining 
whether there was a nuisance and 
whether injured person was guilty of 
any negligence directly and proximate- 
ly causing injuries, but there is no 
duty enjoined by statute on a city to 
give such warning or place such bar- 
ricades, and it is error for a court to 
so charge, but charge was not preju- 
dicial to city, where court also charged 
that duty to \varn could arise only aft- 
er jury had determined that such a 
dangerous coudition existed.—Dzuracky 
v. City of “Campbell, 29. N:.H.2d_ 49, 
64 Ohio App. 521. 


§ 1839 

Cal.App. Negligence of city in per- 
mitting dangerous condition in side- 
walk to. continue was the “proximate 
cause’ of injury sustained by pedes- 
trian. during very dark night when she 
fell on a stone wall approximately 15 
inches in height, placed directly across 
her path and on realty dedicated for 
sidewalk uses—-Redmond vy. City of 
Burbank, 111 P.2d 375. 

Miss. A catch basin which extended 
out into town’s street, and into which 
a laborer working on the street fell 
when he attempted to avoid being 
struck by an automobile which veered 
from its course after collision with an- 
other automobile, was not a “remote 
cause” of laborer’s injuries sustained in 
fall into the catch basin, but was a 
“proximate cause’.—Brewer v. Town of 
Lucedale, 198 So, 42. 


N.Y.App.Div. Where pedestrian’s fall 
on icy sidewalk could not have hap- 
pened because of a dangerous condi- 
tion existing prior to a snowfall, which 
occurred on the day previous to that 
on which pedestrian fell, no actionable 
negligence was established against mu- 
nicipality and pedestrian could not re- 


cover for injuries.—Galvano y. City of 
New York, 23 N.Y.S.2d 52. 
. Tex.Civ.App. Where trash left in 


‘alley impeded normal flow of water 
so as to cause mud and water to col- 
lect in street at mouth of alley and 
pedestrian in walking around. mud and 
water in street stepped on a piece of 
eardboard resting on mud, as. result 
of which cardboard slipped causing 
pedestrian to fall and sustain injuries, 
pedestrian could not recover for in- 
jaries on ground that city was negli- 
gent in failing to remove trash from 
alley, since it could not have been 
reasonably anticipated that by reason 
of such neglect pedestrian would sus- 
tain injuries.—Bledsoe v. City of Ama- 
rillo, 143 S.W.2d 215, error refused, 

Wis. A municipality is liable for a 
defect in the highway only when such 
defect is the sole proximate cause of 
the injury. St.1939, § 81.15.—Sylvester 
y. City of Milwaukee, 295 N.W. 696, 
236 Wis. 539. 


Wis. One traveling over sidewalk 
recognized in law to be adequate can- 
not recover damages from city and 
owner of adjacent building for injuries 
suffered in fall on walk merely because 
of some mischance.—Reynolds y. City 
fs aan 296° N.W. 601, 237 Wis. 
238. 


§ 1842 

Miss. Alleged negligence of town in 
maintaining an open concrete catch 
basin which extended two or three feet 
into the street, and motorist’s act in 
driving onto a laborer who was work- 
ing on the street, causing him to fall 
into the catch basin and sustain in- 
juries, were “concurrent eauses’’, not 
“independent causes’, and contributed 
to laborer’s injuries, whether motorist’s 
act was innocent, tortious, or criminal. 
—Brewer vy. Town of Lucedale, 198 So. 
42. 


The eollision of two automobiles, and 
the subsequent veering of one of the au- 
tomobiles out of line toward laborer 
who was working on the street and 
causing him to be injured when he fell 
into an open concrete catch basin, were 
of the 
injuries; the action of the town being 


42 C.J. ANNO.—260 


I-49 ee OS Tb anew (OS Oey Ur, 
byt ; 4 ay i 9 4 
wee i 


Le ms 


vm | MUNICIPAL CORPORATIONS 


an “immediate cause,”’—Brewer v. Town 
of Lucedale, 198 So. 42. 


§ 1850 

N.Y.App.Div. Bicyclist riding  bi- 
eycle on sidewalk was violating statute 
and as a matter of law was guilty of 
contributory negligence precluding her 
recovery of damages for personal in- 
juries and her husband’s recovery of 
damages for property damage and _ loss 
of services. Penal Law, § 1907.—Hart 
v. Town of eT Ag 25 N.Y.S.2d 
428. 261 App.Div. 923 

Ohio App. The necessity for warn- 
ings and barricades to guard against 
a dangerous condition of a sidewalk or 
street may be considered by jury in 
a personal injury action in determin- 
ing whether there was a nuisance and 
whether injured person was guilty of 
any negligence directly and proximate- 
ly causing injuries, but there is no 
duty enjoined by statute on a city to 
give such warning or place such bar- 
ricades, and it is error for a court 
to so charge, but charge was not preju- 
dicial to city, where court also charged 
that duty to warn could arise only 
after jury had determined that such 
a dangerous condition existed.—Dzur- 
acky v. City of Campbell, 29 N,H.2d 
49, ae Ohio App. 521. 

Pa.Super. The law exacts reasonable 
care of those who use public footways, 
and if the user fails to notice: an obvi- 
ous danger, he is negligent as a matter 
of law.—D’Annunzio v. Philadelphia 
Suburban Water Co., 18 A.2d 86, 143 
Pa.Super. 422. 


§ 1851 

La.App. Negligence on part of plain- 
tiff is a good defense to an action for 
injuries resulting from defects or ob- 
structions in streets or highways, pro- 
vided it is one of the efficient and 
proximate causes of accident, and not a 
mere condition or occasion of it.—Fal- 
lin_v. Town of Jonesboro, 2 So.2d 516. 

A traveler on a street or highway is 
required to exercise only ordinary care, 
for his own safety, and it need not be 
shown that he necessarily came in 
contact with obstruction or defect to 
warrant recovery for injuries against 
those responsible for maintenance of 
street or highway, and such general 
rule is applicable regardless of kind or 
class of the way which is being used, 
and what is “ordinary care’? depends 
upon circumstances of each case.—Fal- 
lin v. Town of Jonesboro, 2 So.2d 516. 

La.App. Pedestrian who struck his 
forehead on awning pole hanging over 
sidewalk in front of defendant’s place 
of business was not guilty of contribu- 
tory negligence.—Bordenave v. Silver- 
man, 2 So.2d 747. 

See Paul y. Dauphin [1941] 8 Dom. 
L.R. 756. : 

§ 1852 

Pa. A 15 year old boy was guilty 
of “contributory negligence’ as a mat- 
ter of law precluding his recovery from 
city for injuries allegedly received when 
a pillar, which was part of a barrier 
across cartway of street, fell on the 
boy, where pillar fell when the boy 
and others were sitting on chain be- 
tween pillars, and barrier did not 
present itself to the boy as a naa 
—Miller y. City of Erie, 16 A.2d 3 


§ 1853% 

Ariz. Where, because of a _ gulch 
running along’ south side of a street, 
city had not built sidewalk on that 
side, but had built a sufficient retain- 
ing wall with coping extending 17 or 
18 inches above level of street and a 
sufficient sidewalk on north side, and 
maintained a bright light at intersec- 
tion, any pedestrian attempting to use 
the south side of the street as a pas- 
sageway did so at his own risk as a 
matter of law, and city was not neg- 
ligent in failing to maintain a guard 
rail along the coping over which de- 
ceased, who was very drunk at the 
time, fell when he crossed street during 
mien tthne. .—Rush y. City of Globe, 109 

841. 


P.2d 
§ 1854 
Ala. Where pedestrian knew of de- 
fective sidewalk, fact that she was in- 
tent on getting to her car was not suf- 


A § 1855 
ficient justification or excuse for her in- 
attention to the defective condition, © 
since it was pedéstrian’s duty to use ~ 
eare to avoid a known danger, —=Citiyy of: 

Birmingham y. Monette, 1 So.2d 1. a 

Iowa. Where pedestrian, suing citys ye 
for personal injuries caused by fall up- 
on an allegedly icy and defective side- 
walk, had previously fallen at almost — 
the same spot and had carefully photo- Ne 
graphed the imperfections of the side-— 
walk and where pedestrian saw broken 
place in sidewalk filled with crushe 
snow and ice, pedestrian was charge-_ 
able with contributory negligence as a 
matter of law.—Mardis v. City of Indi 
anola, 294 N.W. 279. 

Mich. A customer who knew tha 
there were loose stones upon public. 
sidewalk in front of store, which came — 
from adjacent areaway maintained | by. 
store owner, which was covered with — 
crushed limestone, “assumed risk” of 
any danger arising from loose stones, eat 
on sidewalk, and as a matter of law 
was precluded by her ) 
negligence from recovering from store © 
owner for injuries sustained when sh Eee 
fell while leaving store as result of — 
stepping on loose stone, notwithstand- iS ft 


a 


ingress to or egress from store thai 
course pursued by hehe Canaan 
Great Atlantic & Pacific Tea Co., 


ae previous knowledge of Bees 
not, in and of itself, preclude her right 
to recover damages from city, if other 
material facts are established.—Grub- — 
pian y. City of New York, 27 Nv ead, 

A pedestrian, injured by fall whens aU 
heel of her shoe was caught in broken 
sidewalk, of which she knew, after she _ 
stepped back a couple of steps on see- 
ing dog approaching her dog, with 
which she was walking in broad day 
light, was guilty of “contributory neg- — 
ligence’ barring recovery of damages — 
from city.—Grubman vy. City of New Re, 
York, 27 N.Y.S.2d 757. ay 

Ohio App. The necessity for warn- — 
ings and barricades to guard against — 
a dangerous condition of a sidewaik 
or street may be considered by jury — 
in a personal injury action in deter- — 
mining whether there was a nuisance ie 
and whether injured person was guilty Ng 
of any negligence directly and proxi- 
mately causing injuries, but there is _ 
no duty enjoined by statute on a city — 
to give such warning or place such © 
barricades, and it is error for a court 
to so charge, but charge was not preju- 
dicial to city, where court also charged | 
that duty to warn could arise only 
after jury had determined that such a 
dangerous condition existed.—Dzuracky 
v. City of Campbell, 29 N.BH.2d 49, 64 
Ohio App. 521. 


Pa.Super. The maintenance of bar- — 
rier of proper construction by city as 
warning of dangerous condition of 
structure under city’s control will re- — 
lieve city from liability for injury of — 
one ignoring the warning.—Braden vy. — 
City of Pittsburgh, 18 A.2d 99-143 uPas 
Super. 427; Braden vy. City of Pitts- 
paent 18 A.2d 818, 143 Pa-:Super. , 

R.I. A person who uses sidewalk 
which he knows is in a defective or 
dangerous condition, and who is not 
confronted with any sudden occurrence 
or emergency, must exercise that de- 
gree of watchfulness and caution that 
a person of ordinary prudence would 
exercise under like circumstances.— 
Brickle v. Quinn, 14 A.2d 817. 


§ 1855 

Ala. Generally, persons using public 
streets may assume they are reason- 
ably safe for travel and need not be 
on special lookout for defects and ob- 
structions, but such presumption only 
protects those using such ordinary care 
as would lead reasonably prudent man 
to observe and respect conditions im- 
mediately ahead.—City of Birmingham 
v. Smith, 200 So. 880. 

Cal.App. On a sidewalk a pedestrian 
is not bound at all times and under all 
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§ 1855 


circumstances to be looking directly 
ahead in order to be free from. con- 
tributory negligence which would bar 
recovery for injuries sustained in fall 
on sidewalk.—Osrowitz v. Market Inv. 
Co., 104 P.2d 681. és y 

Cal.App. A traveler in the nighttime, 
in the absence of knowledge to the con- 
trary, has the right to assume that a 
sidewalk located in a city is in a rea- 
sonably safe condition for travel.—Red- 
mond vy. City of Burbank, 111 P.2d 
375. 

A traveler in the nighttime is not 
bound to anticipate obstructions in a 
sidewalk ina city.—Redmond v. City of 
Burbank, 111 P.2d 375. | 4 

Il.App. In pedestrian’s action 
against municipality for injuries suf- 
fered from fall on sidewalk, pedestrian 
was not negligent in stepping into a 
hole in sidewalk, at night, and at a 
time when streets were crowded with 


. people.—White v. City of Rockford, 28 


N.B.2d 582, 306 Ill.App. 297: 

_La.App. The failure of 85 year old 
woman, who fell in the daytime because 
of hole in sidewalk curbing, to observe 
defective condition of curbing did not 
constitute contributory negligence bar- 
ring recovery against city for injuries 
sustained, where hole was not visible 
because covered with fallen leaves.— 
pen vy. City of New Orleans, 1 So.2d 


La.App. Sidewalks are intended for 


- public use and a pedestrian is entitled 


to assume that they are safe and is 
not expected to exercise the care that 
would-be necessary in traversing a 
jungle, but all that is required is or- 
dinary care which does not compel con- 
stant observance of walk’s surface.—— 
aoe S y. City of Shreveport, 2 So.2d 


La.App. Where a _ ramp extended 
from doorway to sidewalk and at a 
point five inches from building’s front 
wall elevation did not exceed 3 inches 
and was easily observable, and at a 
point where pedestrians ordinarily 
would walk elevation was not obsery- 
able, and there was nothing to indicate 
that municipality over a period of 12 
years had been notified that sidewalk 
was defective owing to the ramp, and 
sidewalk was reasonably safe for per- 
sons exercising ordinary care, pedestri- 
an could not recover for injuries sus- 
tained in fall on sidewalk near the 
ramp.—McGurk vy. City of Shreveport, 
2 So.2d 687. 

Pa. A pedestrian crossing the street 
is bound, in order to prudently safe- 
guard herself, to survey all the ground 
where she intends to step.—White vy. 
City of Harrisburg, 20 A.2d 751, 342 
Pa. 556. 

Pa. A pedestrian was barred by her 
contributory negligence from recover- 
ing from city for injuries sustained 
when she tripped over strip of maca- 
dam in street, where pedestrian would 
have seen strip had she looked down, 
but she was watching for traffic and 
admittedly did not look down at all.— 
White v. City of Harrisburg, 20 A.2d 
751, 342 Pa. 556. 


Pa.Super. Dangers in sidewalk 
which are apparent to ordinary ob- 
servation must be avoided by those 
who approach them.—D’Annunzio  v. 
Philadelphia Suburban Water Co., 18 
A.2d 86, 143 Pa.Super. 422. 

The law exacts reasonable care of 
those who use public footways, and if 
the user fails to notice an obvious dan- 
ger, he is negligent as a matter of law. 
—D’Annunzio y. Philadelphia Suburban 
ge Co., 18 A.2d 86, 143 Pa.Super. 

Pa.Super. Pedestrian, who was _ in- 
jured when he stepped into hole in 
sidewalk which was plainly visible, was 
chargeable with having seen the defect 
notwithstanding he, testified that he 
looked, since any exercise of reason- 
able care would have disclosed the 
hole.—D’Annunzio v. Philadelphia Sub- 
urban Water’ Co., 18 A.2d 86, 143 Pa. 
Super. 422. 

Where water company made excava- 
tion in sidewalk and filled excavation 
with loose dirt which soon settled 
making large hole, in action against 
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water company and borough for inju- 
ries sustained by pedestrian who 
stepped into hole and fell, under evi- 
dence that accident occurred in broad 
daylight, that defect was plainly visi- 
ble, and that there were no other sur- 
rounding circumstances to handicap 
pedestrian’s vision or distract pedes- 
trian’s attention, pedestrian was prop- 
erly held guilty of contributory negli- 
gence as a matter of law.—D’Annunzio 
vy. Philadelphia Suburban Water Co., 
18 A.2d 86, 148. Pa.Super. 422. 

Pa.Com.P]. Regardless of whether 
the plaintiff was on the cartway or on 
the pedestrian walk, she was bound to 
look where she was walking so as to 
discover any visible defect which was 
in her way.—White y. City of Harris- 
burg, 49 Dauph. 61. 

The reasonable care which the law 
exacts of all persons in whatever they 
do involving risk of injury requires 
travellers, even on the footways of 
public streets, to look where they are 
going.—White v. City of Harrisburg, 49 
Dauph. 61. 

S.C. One traveling the streets of a 
city has the right to assume that the 
streets are in reasonably safe condi- 
tion.—Crosby v. City of Chester, 14 S. 
H.2d 552, 197 S.C. 66. 

1860 


§ ‘ 
Cal.App. A pedestrian lawfully using 


a public sidewalk in the darkness is 
not guilty of contributory negligence 
where, without notice of. its presence, 
he falls over an obstruction, and he is 
entitled to recover from city for his in- 
juries—Redmond y. City of Burbank, 
111 P.2d_375. 

A pedestrian lawfully using a public 
sidewalk in a city in the darkness is 
required to use such caution as an or- 
dinarily prudent person exercises un- 
der similar circumstances.—Redmond 
v. City of Burbank, 111 P.2d 375. 


§ 1861 

Pa.Super. A pedestrian slipping at 
night on icy sidewalk and falling on 
stakes located 4 inches from sidewalk 
was not necessarily charged with con- 
tributory negligence because of his 
previous knowledge of location of the 
stakes._Schaut v. Borough of St. 
Marys, 14 A.2d 583, 141 Pa.Super. 388. 


§ 1864 

Ala. A tree between curb and side- 
walk near corner was not “nuisance” 
easting on corner lot owner the duty 
of keeping roots of tree from growing 
under sidewalk and causing elevation 
in sidewalk.—City of Birmingham v. 
Wood, 197 So. 885. 

N.J.Sup. If defect in sidewalk was 
caused by owner of adjacent building 
or resulted because sidewalk was sub- 
jected to an improper use with knowl- 
edge and for benefit of owner, thus 
amounting to participation by him in 
creation of nuisance, a duty would be 
imposed upon him to see that such 
condition, dangerous to pedestrians who 
were lawfully using sidewalk was not 
continued.—Lindner v. Michel, 16 A.2d 
340, 125 N.J.L. 409. 

N.J.Sup. One who starts a fire in a 
public street commits a “nuisance” and 
is responsible for consequential dam- 
ages which may be reasonably antici- 
pated as result of leaving fire burning 
and unguarded.—Ostrowski yv. Zolniero- 
wiez, 16 A.2d 803,125 N.J.L. 516: 


N.Y.App.Div. A husband and_ wife 
could recover from village and abutting 
landowner for injuries sustained by 
wife as result of fall on defective side- 
walk, where there was no proof as to 
the time when and circumstances un- 
der which trough alongside abutting 
owner’s shed and drains leading there- 
from were constructed, nor by whom, 
and sidewalk condition was used on 
behalf of village to carry off water and 
dirt running onto sidewalk from road, 
and abutting owner used condition to 
carry off rain water from roof, the edge 
of which overhung sidewalk, and both 
village and abutting owner were 
charged with maintenance of drain by 
reason of their utilization of drain.— 
Sapego v. Incorporated Village of 
Mount Kisco, 23 N.Y.S.2d 32. 

Pa.Super. A contractor using cement 
in the construction or repair of.a public 


sidewalk, in protecting his finished ~ 
work from damage during the time re- 
quired for the cement to set, must ex- 
ercise proper precautions for the safe- 
ty of the users of the pavement.—Bastl 
v. Papaly 15 A.2d 476, 142 Pa.Super. 


Where jontractor repaired public 
sidewalk f r owner of adjoining premis- 
es and af{er repairing sidewalk placed 
an obstru?tion thereon to protect the 
area unti] cement hardened, and con- 
tractor eculd have foreseen danger of 
placing obstruction on pavement and 
allowing it to remain after dark with- 
out lights or other warnings, contractor 
was chargeable for injuries sustained 
by pedestrian who stumbled over ob- 
struction in dark, notwithstanding that 
owner may have accepted work of 
contractor.—Bastl v. Papale, 15 A.2d 
476, 142 Pa.Super. 33. 

1866 


La.App. A street which had. been 
dedicated by city as a public street but 
which had not yet been opened to traf- 
fic, was not a “public street”, within 
provision of city ordinance prohibiting 
storage of any article dangerous or 
detrimental to life or health in public 
since Nel v. Hemenway, 3 So.2d 

One cannot be held for obstructing 
or trespassing upon an unopened street, 
since it is not yet in “public use’’.— 
O’Neill v. Hemenway, 3 So.2d 210. 

Even if owners of pile driver were 
trespassers in Se pile driver in 
portion of a street which had been ded- 
icated by city as a public street, but 
which had not been opened to trafiic, 
within city ordinance prohibiting stor- 
age of any article dangerous or detri- 
mental to life or health in public street, 
that fact alone would not render them 
liable for death of one who was struck 
by bolt of lightning while seated under 
pile driver, in absence of showing that 
violation of ordinance was “proximate 
cause” of the death.—O’Neill v. Hem- 
enway, 3 So.2d 210. 

Mo.App. Where owner or occupant 
of land abutting on highway is under 
no legal duty with respect to mainte- 
nance or repair of the way, he is not 
liable for injuries suffered by travelers 
as result of conditions which he has 
not been instrumental in creating or 
maintaining.—Tower v. City of St. 
Louis, 148 S.W.2d 100. ‘ 

Pa. The duty of city and adjoining 
property owners is to maintain side- 
walk in a condition of reasonable safe- 
ty, not to insure pedestrians traversing 
it against all accidents.—Davis v. Pot- 
ter, 17 A.2d 338, 340 Pa. 485. 

Pa.Super. Grass plots set aside by 
a municipality near sidewalks must be 
so maintained that they will not pre- 
sent an unreasonable risk of harm to 
pedestrians, and municipality and abut- 
ting owner must guard against hazard- 
ous Conditions in such plots as may rea- 
sonably be expected to injure pedes- 
trians who deviate from the improved 
sidewalk.—_Schaut v. Borough of St. 
Marys, 14 A.2d 583, 141 Pa.Super. 388. 

Pa.Super, An agent doing every- 
thing an owner in possession and con- 
trol of similar premises could do, ex- 
cept pay taxes, exercised such control 
over the property as would place prin- 
cipal in possession thereof, and the 
principal was, therefore, responsible 
AAR ETO of Fare dS at time of 

ent.—Zisman v. City of Duquesne, 
18 A.2d 95, 143 Pasaner, 263." 

Pa.Com.Pl, A trust company, mort- 
gagee and in possession of property 
abutting a defective sidewalk, upon 
which plaintiff fell and received her in- 
juries, was held liable as an additional 
defendant as against the municipality 
and owner, where the testimony regard- 
ing the renting and transactions con- 
cerning the premises, as to its posses- 
sion and control, raised a question for 
the jury.—Zinsman y. City of Duquesne, 
89 P.L.J. 15, 32 Mun. 114, affirmed 18 
A.2d 95, 143 Pa.Super. 263. 

Lenn.App. The mere fact that a 
space -adjoining a highway is unsafe 
for travel is not enough to impose lia- 
bility for injury, and none exists eith- 
er on the part of the municipality or 
the owner of the premises, if in order 
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‘an intruder or voluntary trespasser on 
the premises of another—City of Knox- 
ville v. Baker, 150 S.W.2d 224. 

Wis. Those responsible for main- 
taining sidewalks can be required to 
keep them only reasonably safe, not 
~ absolutely safe at all times.—Reynolds 

v. City of Ashland, 296 N.W. 601, 237 
Wis. 233. 

Trapdoors, constructed and placed in 
sidewalks in accordance with accepta- 
ble standards as means of access _ to 
basements, do not constitute actionable 
defects in sidewalks.—Reynolds v. City 
Bear and. 296 N.W. 601, 237 Wis. 

The combination of triangular-shaped 
hole, eleven inches long and about one 
inch deep, in concrete slab of sidewalk, 
and metal trapdoor hinge three-fourths 
of inch above surface of walk, held, as 
matter of law, not to amount to in- 
sufficiency or want of repair in side- 
walk, so as to preclude recovery of 
damages from city and owner of build- 
ing adjoining sidewalk for injuries, to 
pedestrian falling on walk as result of 
her right foot coming in contact with 
hinge when she attempted to regain 
her balance after catching her left foot 
in hole-—Reynolds v. City of Ashland, 

296 N.W. 601, 237 Wis. 233. 

One traveling over sidewalk recogniz- 
ed in law to be adequate cannot recover 
damages from city and owner of ad- 
jacent building for injuries suffered in 
fall on walk merely because of some 
mischance.—Reynolds v. City of Ash- 
land, 296 N.W. 601, 237 Wis. 233. 

Wis. The combination of triangular- 
shaped hole, eleven inches long and 
about one inch deep, in concrete slab of 
sidewalk, and metal trapdoor hinge 
three-fourths of inch above surface of 
walk, held, as matter of law, not to 
amount to insufficiency or want of re- 
pair in sidewalk, so as to preclude re- 
covery of damages from city and own- 
er of building adjoining sidewalk for 
injuries to pedestrian falling on walk 
as result of her right foot coming in 
contact with hinge when she attempted 
to regain her balance after catching 
her left foot in hole-——Reynolds v. City 
of Ashland, 296 N.W. 601, 237 Wis. 


233. 
§ 1867 

Ariz. The owner of property abut- 
ting upon sidewalk has two distinct 
rights, one of which he enjoys in com- 
mon with all other citizens, and private 
rights which arise from his ownership 
of contiguous property, but he has no 
right to run waste water used to sprin- 
kle or irrigate lawn on or across side- 
walk or to do any other affirmative act 
impairing the satety of the sidewalk.— 
Cobb v. Salt River Valley Water Users’ 
Ass’n, 114 P.2d 904. 

Abutting property owner owes duty 
to public to do no affirmative act that 
will create a dangerous condition in the 
street fronting his property.—Cobb v. 
Salt River Valley Water Users’ Ass’n, 
114 P.2d 904. 

Ariz. The owner of property abut- 
ting a public street is under no com- 
mon law duty to keep it in repair, and 
if through natural causes it becomes 
dangerous and persons traveling there- 
on are harmed, he is not liable there- 
for.—Cobb v. Salt River Valley Water 
Users’ Ass’n, 114 P.2d 904. 


Ky. Ordinarily, the abutting owner 
is not liable for damages resulting from 
the nonrepair of a sidewalk which was 
not defective by reason of any obstruc- 
tion caused or other act done by him, 
but where he creates the defect or dan- 
gerous condition, it is his own fault 
and he is liable to third persons who 
are injured by reason of such defect 
or dangerous condition without fault on 
their part.—Equitable Life Assur. Soc, 
of U. S. v. McClellan, 149 S.W.2d 730, 
OBI M Se, Ale 

The owner of property abutting on 
a public sidewalk is liable to persons 
injured in consequence of a dangerous 
condition of the sidewalk created by 
some affirmative act of the owner or by 
some act of negligence on his part con- 
stituting a nuisance—Kquitable Life 
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Assur. Soc. of U.S. v. McClellan, 149 
S.W.2d 730, 286 Ky. 17. , 

If an abutting owner raises his lot 
above the level of the sidewalk or 
makes any change therein by terracing 
or otherwise, so as to cause dirt to be 
washed onto the sidewalk, rendering 
it dangerous to the traveling public, he 
is liable for injuries proximately caused 
by such acts, and it is his duty to con- 
struct the terrace in the first instance, 
and to maintain it so as to prevent cre- 
ation of such a nuisance, but if the mu- 
nicipality in grading the street and 
constructing the sidewalk creates the 
situation, resulting in the nuisance, the 
abutting lot owner is not liable-—Equi- 
table Life Assur. Soe. of U. S. v. Mc- 
Clellan, 149 S.W.2d 730, 286 Ky. 17. 

Ky. Generally, no common-law duty 
rests on the owner or occupant of 
premises abutting on a public street to 
keep the sidewalk in repair.—Equitable 
Life Assur. Soc. of U._S. v. McClellan, 
149 S.W.2d 730, 286 Ky. 17. 

Ordinarily, the abutting owner is not 
liable for damages resulting from the 
nonrepair of a sidewalk which was 
not defective by reason of any obstruc- 
tion caused or other act done by him, 
but where he creates the defect or dan- 
gerous condition, it is his own fault 
and he is liable to third persons who 
are injured by reason of such defect er 
dangerous condition without fault on 
their part.—Equitable Life Assur. Soc. 
of U. S. v. McClellan, 149 S.W.2d 730, 
286 Ky. 17. 

Ky. A property owner who acquired 
servitude in sidewalk for coal chute 
and continued right acquired had duty 
to -exercise ordinary care to maintain 
chute and its covering in condition rea- 
sonably safe for pedestrian using side- 
walk, and if she had notice that chute 
and its covering, or either, were in de- 
fective condition and had such knowl- 
edge for period of time sufficient to 
have enabled her, in exercise of ordin- 
ary care, to have repaired them, it was 
her duty to do so, and if she failed in 
such duty and _ defective condition 
caused accident, she was liable for re- 
sulting damages.—Kniffley v. Reid, 152 
S.W.2d 615, 287 Ky. 212. 

Mass. A bank was not liable as for 
a “nuisance” for injuries sustained by 
plaintiff when her foot slipped on one 
of a number of metal letters imbedded 
in sidewalk in front of bank, which let- 
ters were placed in sidewalk in ac- 
cordance with permit issued by Board 
of Street Commissioners of city, since 
letters constituted “signs on or over a 
public way’? within meaning of statute 
under which municipal authorities are 
expressly empowered to issue permits 
for the placing and maintenance of 
signs and other structures on or over 
public ways, and did not constitute 
an illegal or unauthorized ‘“obstruc- 
tion’. Gen.,Laws, Ter.Hd. c. 85, § 8.— 
Lynch v. First Nat. Bank of Boston, 35 
N.H.2d 488, 309 Mass. 458. 

Mo.App. An _ office building owner 
was not liable for injuries sustained by 
pedestrian, who slipped on a smooth 
perforated iron cover, located in and 
placed level with sidewalk in front of 
office building, which cover had for- 
merly been used to supply fresh air 
to boiler room in basement of office 
building, since duty to repair and 
maintain public sidewalks jn a reason- 
ably safe condition rests on the mu- 
nicipality.— Watts v. R. A. Long Build- 
ing Corporation, 142 S.W.2d 98. 

See Train v. Orillia and Shields 
[1940] 4 Dom.L.R. 808. 

§ 1869 

Mo.App. A city was under duty to 
maintain street in safe condition, and 
not abutting owners, as respects dan- 
ger to pedestrians from freezing of wa- 
ter leaking from service pipes.—Tower 
v. City of St. Louis, 148 S.W.2d 100. 

Owners of property abutting on 
street could not reasonably be expected 
to make test requiring special instru- 
ments, to show cause and location of 
leak in service pipe below street.—Tow- 
er v. City of St. Louis, 148 S.W.2d 
100 


Abutting owners could not have pub- 
lic street dug up or interfere with 
street in any manner without permit 
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_from city, and hence were not guilty 
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of negligence, as ground for liability 
to pedestrian injured by fall on ice in 
street, in failing to have street dug up 
to ascertain cause and location of leak 
in water pipe—Tower v. City of St. 
Louis, 148 S.w.2d 100. ; 

§ 1871 ; 

Ky. A property owner who acquired 
servitude in sidewalk for coal chute 
and continued right acquired had duty 
to exercise ordinary care to maintain 
chute and its covering in condition rea- 
sonably safe for pedestrian using side- 
walk, and if she had notice that chute 
and its covering, or either, were in de-— 
fective condition and had such knowl- 
edge for period of time sufficient to 
have enabled her, in exercise of ordi- 
nary care, to have repaired them, it was 
her duty to do so, and if she failed in 
such duty and_ defective condition 
caused accident, she was liable for re- 
sulting damages.—Kniffley v. Reid, 152 — 
S.W.2d 615, 287 Ky. 212. we 
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Ark. The owner of a vacant filling 


station was not liable for injuries re- ~ — 


; 
Ps 


agent had observed third parties using ae 
driveway in a negligent manner.—Mag- 
nolia Petroleum Co. y. Melville, 150 S. 


a 
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Wis. The combination of triangular- 
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shaped hole, eleven inches long and # 
about one inch deep, in conerete slab of __ 
sidewalk, and metal trapdoor hinge 
three-fourths of inch above surface of 
walk, held, as matter of law, not to i 
amount to insufficiency or want of re- 

pair in sidewalk, so as to preclude re- 

covery of damages from city and owner 

of building adjoining sidewalk for in- | 
juries to pedestrian falling on walk 
as result of her right foot coming in 

contact with hinge when she attempted: 
to regain her balance after catching her 
left foot in hole.—Reynolds v. City of 
Ashland, 296 N.W. 601, 237 Wis. 283. - 


§ 1879 : 

Ala, A Birmingham ordinance pro- 
hibiting property owner from allowing 
sidewalk to remiuin in defective con- 
dition dangerous to pedestrians did 
not transfer to abutting property own- 
er the city’s duty to public in respect 
to maintenance of sidewalk in condi- 
tion for which owner was not other- 
wise responsible.—City of Birmingham 
v. Wood, 197 So. 885. 

Ariz. Where abutting property own- 
er permitted waste water mixed with 
silt and dirt to flow across sidewalk 
in violation of ordinance forbidding 
persons from permitting water to go 
onto any sidewalk, violation of the or- 
dinance was ‘‘negligence per se”’.—Cobb 
v. Salt River Valley Water Users’ Ass’n,° 
114 P.2d 904. A 

Ky. Generally, a city ordinance pro- 
viding that owner of realty, which is 
higher than the sidewalk, must erect a 
retaining wall or grade the realty, or 
an ordinance requiring abutting own- 
ers to construct or maintain and re- 
pair sidewalks adjoining their premises, 
does not relieve the municipality of li- 
ability, nor does it impose liability on 
such owners for injuries caused by the 
dangerous condition of a sidewalk.— 
Equitable Life Assur, Soc. of U. S. v. 
McClellan, 149 S.W.2d 730, 286 Ky. 17. 

N.Y.City Ct. The Administrative 
Code of city of New_York, requiring 
that sidewalk cellar doors should not 
be permitted to remain open ‘except 
when in actual use for ingress or 
egress of persons or for the loading or 
unloading of things,’’ cannot be con- 
strued as requiring doors to be closed 
unless someone is near the sidewalk, 
and time that doors may be left open 
is a matter of reasonable deduction in 
the particular situation. Administra- 
tive Code, § C26—226.0.—Sauchelli vy. 


§ 1884 
Hickox, 24 N.Y.S8.2d 478, affirmed 24 
WN.Y.S.2d 480. 

§ 1884 


Ark, The owner of a vacant filling 
station was not liable for injuries re- 
ceived when pedestrian stumbled over 
handle of an automobile jack extend- 
ing across sidewalk near station drive- 
way, where jack was being used by 
_ third parties over whom owner had no 
~ gontrol and who had no authority from 
- owner to use driveway for repairing 
automobiles, especially in view of ab- 
sence of evidence showing that jack was 
used, more than once, or that it be- 
longed to-owner or that owner or its 
agent had observed third parties using 
- driveway in a negligent manner.—Mag- 
-nolia Petroleum Co. v. Melville, 150 8. 
W.2d 220. : 
_ Pa, Where defendant obtained per- 
mission from city to construct a barrier 
across ecartway of street, and barrier 
was constructed by an independent con- 
tractor, and a pillar, which was part of 
barrier, subsequently fell on a 15 year 
old boy, and there was no showing 
that defendant knew of alleged defects 
in construction of pillar or that reason- 
able inspection of pillar by defendant 
‘would have disclosed defects, defend- 
ant was not liable for boy’s injuries.— 
_ Miller y. City_of Erie, 16 A.2d 37. 
_-——s«s#Pa.Super. The owner of property 
was chargeable with actual knowledge 
and the borough with constructive no- 
tice of existence of stakes which prop- 
erty owner had placed in front of his 
property and in plot of land between 
-eurb and sidewalk, which plot property 


ne owner maintained._Schaut v. Borough 


Tt 


Of st.coMarys, 14° A.2d ,.583,.(141.. Pa. 
> Super. 388. ; 
ia ! § 1886 
Cal.App. Where city grading and 


paving streets was confronted with dif- 
- ficult drainage problem in low-lying 
area, no Civil liability to plaintiff whose 
property was flooded attached for fail- 
ure to provide adequate drainage where 
the accumulation of water was not 
caused by the paving or grading of 
_ streets —Womar vy. City of Long Beach, 
T14 P.20 704. 
: Liability of a municipal corporation 
for failure to provide acequate drain- 
age, aside from spécific statutory lia- 
bility, is based on theory of either 
negligence or direct trespass.—Womar 
vy. City of Long Beach, 114 P.2d 704. 
8.C. Where city, while constructing 
an embankment or roadbed, failed to 
provide drains for. surface water which 
sor was allegedly caused to drain upon 
plaintiff's property as consequence of 
~—s eity’s negligence, city was guilty of 
‘negligence per se’, especially in view 
of evidence that plaintiff's representa- 
* tives had made protests to city engi- 
No neer in charge of streets concerning 
* water which was draining onto plain- 
tiff’'s property. Code 1932, § 7301.— 
Macedonia. Baptist Church vy. City of 
Columbia, 10 S.B.2d 350, 195-S.C. 59. 
The statute concerning duty of 
municipalities to provide drains for 
surface water was applicable to an ac- 
; tion against a city for damages alleg- 
B “edly caused by surface water being 
drained upon plaintiff's property as re- 
sult or the building of an embankment 
or roadbed by city and failure by city 
; to provide means for carrying away 
surface water in rainy seasons, al- 
though there was no evidence that city 
had committed any act on streets ad- 
joining plaintiffs property which af- 
fected natural drainage of surface wa- 
ters therefrom, where natural drainage 
of surface water from other streets was 
caused to flow down streets adjoining 
plaintiff's property as a consequence 
of city’s acts. Code 1932, § 7301.— 
Macedonia Baptist Church y. City of 
Columbia, 10 S8.H.2d 350, 195 S.C. 59. 
Where a city constructed an embank- 
ment or roadbed and failed to provide 
drains for surface water which was 
caused to drain upon plaintiff’s proper- 
ty due to failure by city to provide 
means for carrying away surface water 
in rainy seasons, plaintiff had a right 
of action against city under statute 
concerning duty of municipalities to 


oe TS =i 


provide drains for surface water. Code 
1932, 4 7301.—Macedonia Baptist 
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Chureh y. City of Columbia, 10'S.B.2d 
350, 195 8.0.59, 


_ 887 
Cal.App. In action against city to re- 
cover damages caused by surface wa- 
ter which flowed on plaintiff’s proper- 
ty at intersection of streets and to 
abate nuisance, the city could not be 
held liable because it chose to put into 
execution one of a, number of plans 
where there was no evidence of negli- 
gence or trespass on part of city or 
that the flooding of plaintiff's proper- 
ty was in any manner caused by the 
city —Womar y. City-of Long Beach, 

114 P.2d 704. 
§ 1888 


Cal.App. In action against city to 
recover damages caused by surface wa- 
ter which flowed on plaintiff’s proper- 
ty at intersection of streets and to 
abate nuisance, the test of city’s liabili- 
ty is whether in conduct of its work 
in grading and paving streets, the city 
committed an act of trespass upon ad- 
joining property or was guilty of act 
of negligence which proximately caused 
damage thereto.—Womar  v. 
Long Beach, 114 P.2d 704. 

Where city was confronted with a 
difficult drainage problem in a low- 
lying area, in its effort to combat flood 
waters and to solve the problem the 
city could not be held strictly  ac- 
countable by owner of property~which 
was still flooded after grading and pav- 
ing of streets merely because city failed 
to completely remedy the existing con- 
dition.—Womar y. City of Long Beach, 
D4 Pr aM OAe 


_ Ga.App. A municipality is not an 
insurer of its water or sewer system 
any more than of its streets, and is 


required only to use reasonable care 
in establishing and maintaining such 
system.—City of Tallapoosa v. Goebel, 
10 S.H.2d 201. 
§ 1891 
Okl. Where sewer ditch was being 
excavated by Civil Works Administra- 
tion as independent contractor for city, 
duty to repair leak discovered in sewer 
line adjacent to ditch during progress 
of the work was on Civil Works Ad- 
ministration, and city was not guilty 
of primary negligence so as to render 
it liable to Civil Works Administration 
employee injured as result of cave-in 
caused by the leak.—Oklahoma City v. 
Caple, 105 P.2d 209. 
§ 1900 
N.Y.App.Div, A city constructing 
new channel for brook and placing: fill 
in old channel on plaintiff’s premises, 
thereby causing water to back up about 
plaintiff's buildings, was liable for in- 
juries to plaintiff's buildings resulting 
from filling of old channel, and would 
be required to keep old channel clean 
in the future, where street drains emp- 
tied into old channel.—Roe vy. City of 
Middletown, 28 N.Y.S.2d 803, 262 App. 
Div. 231. 
§ 1903 
_ Pa.Quar.Sess. Surface water in law 
is a common enemy which private own- 
ers must guard against as best they 
may and concerning which municipali- 
ties have no primary responsibility in 
law. But when municipalities intro- 
duce sewerage and drainage systems, 
they must do so with reasonable ade- 
quacy, refraining from forcing surface 
water from natural course to other 
areas and guarding against making it a 
common nuisance on thoroughfares. 
And this is particularly true where a 
situation complained of could be rem- 
edied by proper grading and sewerage. 
—Commonwealth v. City of Wilkes- 
Barre, 34 Luz.L.Reg.Rep. 100, 
§ 1904 
Ala. The rule, excepting city lots 
from the general rule of servitude, im- 
poses on municipalities, utilizing nat- 
ural drains to accelerate the flow of 
surface water, the duty of protecting 
owners of lower property against dam- 
age to such property.—City of Birming- 
ham y. Nichols, 1 So.2d 5. 
§ 1907 
Fla. A municipality is liable for 
damages occasioned by operation of a 
sewage disposal plant or garbage plant. 
—City of Lakeland y. Douglass, 197 
So. 467, 143 Fla. 771. 


mons. Vo) eee 
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Fla. A sewage disposal plan not 
a “nuisance per se’, but its location 


and manner of its operation determ ne 
whether it is a nuisance.—City of Lake-_ 


land yv. State ex rel. Harris, 197 So. 
470, 143 Fla. 761. 


i 4+ 
A municipality must provide a sew- 


age disposal plant which will not ren- 


der harm to citizens either within or ~ 


without the  municipality.—City | of 
Lakeland vy. State ex rel. Harris, 197 
So. 470, 1438 Fla. 761. “ . 


1908 

Fla. The turning of filth from a 
municipal sewage disposal plant into 
a canal near which dwellings were lo- 
cated constituted a ‘‘nuisance’’.—City of 
Lakeland v. Douglass, 197 So. 467, 143 
Fla. 771. 

Okl. The pollution of a creek by a 
town by the negligent operation of a 
sewage disposal plant gave owner of 
dairy farm traversed by the creek a 
right of action against the town.—In- 
ecorporated Town of Chelsea v. Wilkin- 
son, 111 P.2d 180. 

§ 1910 

Okl. The fact that others besides 
town discharged waste into creek was 
no excuse for the town to do so, and 
would not prevent the owner of a dairy 
farm traversed by the creek from re- 
eovering from the town damages sus- 
tained by him because of the town’s 
negligent operation of its sewage dis- 
posal plant.—Incorporated Town of 
Chelsea v. Wilkinson, 111 P.2d 180.° 

§ 1911 : 

Mo. In action against city for in- 
juries sustained by plaintiff in explo- 
sion of sewer gas emanating from sani- 
tary sewer in flooded basement of a 
home, officials and servants of city, as 
reasonably prudent men, were put on 
guard by general knowledge that all 


sanitary sewers contained gas, some of 


which is explosive, when mixed with 
air and exposed to open flame, and 
that when such a sewer is filled to ca- 
pacity with moving water the water 
will push the gas ahead of it, and that 
open flames are common in population 
centers, and the fact that similar casu- 
alty had never happened before in the 
city would not relieve the city of lia- 
bility.—Guthrie v. City of St. Charles, 
152 Saw. 2d e091. 


§ 1912 
Mass. Auditor’s findings that plain- 


‘tiff's premises were to be connected 


with sewer in adjoining street, that. 
sewer department dug trench in street 


and tunneled under sidewalk and 
through wall of nlaintiff’s cellar, and 
that unusual rainfall caused large 


quantities of water to flow toward 
plaintiff's premises, to. enter trench, 
seep through insufficiently tamped fil- 
ing under sidewalk and to flow through 
bricks in wall in plaintiff’s cellar, were 
either equivalent to findings of negli- 
gence on part of city causing the dam- 
age or required such a finding as the 
only reasonable inference to be drawn. 
G.l.(Ter.Ed.). ¢. 231, § 126.—Galluzzi 
v. City of Beverly, 34 N.H.2d 492, 309 
Mass. 135. : ; 

Mo. In action against city for inju- 
ries sustained in explosion of sewer 
gas emanating from sanitary sewer in 
flooded basement of a home, whether 
obstructing sewer was a sole “proxi- 
mate cause’ of explosion was for jury. 
—Guthrie y. City of St. Charles, 152 S. 
W.2d 91. 

In action against city for injuries 
sustained in explosion of sewer gas 
emanating from sanitary sewer in 
flooded basement of a home, wherein 
plaintiff asserted that open manhole on 
sewer was a producing cause of explo- 
sion during flood, and defendant as- 
serted that flood resulted from a whol- 
ly independent cause consisting of ob- 
struction in sewer, substantial evidence 
that flooding of sewer through uncoy- 
ered manhole was the more probable 
cause made a case for the jury-—Guth- 
ee v. City of St. Charles, 152 S.W.2d 


Mo. An instruction submitting issue 
whether city was negligent in permit- 
ting manhole to remain open during 
storm was not error, as unwarrantedty 
assuming that with the manhole uncoy- 
ered surface waters were liable to fill 


ie 


ns sewers, and. flood basements, hous 


city engineer testified that that was 


what he knew.—Guthrie v. City of St. 
‘Charles, 152. S.W.2d 91. 

Tex. In action for death of child 
drowned in cesspool, where there were 
no allegations of any unlawful invasion 
of the rights of others, and it appeared 
that child was not upon the premises 
ibecause of any attraction or allurement 
of the cesspool, but was attracted to 
cesspool after going to premises for 
other purposes city was not liable ei- 
ther on theory that cesspool was a 
“nuisanee’”’ or an “attractive nuisance’. 
—Gotcher v. City of Farmersville, 151 
S.W.2d 565, affirming 139 S.W.2d 361. 

§ 1914 

Cal.App. In action against city to 
recover damages caused by surface wa- 
ter which flowed on plaintiff’s prop- 
erty at intersection of streets and to 
abate nuisance, the test of city’s lia- 
bility is whether in conduct of its 
work in grading and paving streets, 
the city committed an act of trespass 
upon adjoining property or was guilty 
of act of negligence which proximate- 
ly caused damage thereto.—Womar v. 
City of Long Beach, 114 P.2d 704. 

§ 1916 

Iowa. A _ licensee, public service 
corporation, which, for purposes for- 
eign to regular functions of public 
storm sewer, places or maintains an 
obstruction therein, should, in doing 
so, exercise reasonable care to prevent 
injury to others resulting therefrom. 
—Latham y. Des Moines Electric 
Light Co., 296, N.W. 372. 

A licensee, public service corpora- 
tion, which, for purposes foreign’ to 
regular functions. of public storm 
sewer, places or maintains an obstruc- 
tion therein, is negligent if it ob- 
structs the sewer in such manner as 
to reduce its capacity, modify its 
flowage, place additional strains upon 
it, or otherwise affect it, to such an 
extent that injury to others is rea- 
sonably apparent and reasonably likely 
to result therefrom.—Latham v. Des 


Moines. Electrie Light Co., 296 N.W. 
Size 
§ 1918 
Cal.App. In action: against city to 


* recover damages caused by surface wa- 


ter which flowed on plaintiff's proper- 
ty at intersection of streets and to 
abate nuisance, evicence was_ insuffi- 
cient to sustain finding regarding di- 
rection of flow of surface water in 
natural state priorto grading of streets. 
—Womar vy. City of Long Beach, 114 
P.2d 704, 

In action against city to recover dam- 
ages caused by surface water which 
flowed on plaintiff’s property at inter- 
section of streets and to abate nui- 
gsance, evidence established existence 
of a natural depression at or near the 


‘street intersection and that the: inter- 


section itself had been flooded in times 
of heavy rainfall prior to the grading 
of the streets.—Womar v. City of Long 
Beach, 114 P.2d 704. 

In action against city to recover 
damages caused by surface water 
which flowed on plaintiff’s property at 
intersection of streets and to abate 
nuisance, evidence was insufficient to 
sustain finding that in a state of na- 
ture there was no natural depression 
upon or about the intersection and that 
prior to the grading of the streets, the 
surface water flowing thereon was 
much less in quantity than thereafter. 
—Womar v. City of Long Beach, 114 P. 
2d 704. 

In action against city to recover 
damages caused by surface water 
which flowed on plaintiff’s property at 
intersection of streets and to abate 
nuisance, in absence of convincing evi- 
dence to that effect, it could not be de- 
termined that the establishment of 
street grade so as to remove “huinp”’ of 
6 inches occurring directly at inter- 
section and to replace that hump with 
a gradual rise of a little over 8 inches 
to a point 400 feet from the intersec- 
tion did not constitute an engineering 
Mlunder which would render city lia- 
ble for damage to property.—Womar 
w. City of Long Beach, 114 P.2d 704. 

Where city grading and paving 


“wontorear CORPORATIONS 


streets “was confronted with difficult 


drainage problem wm low-lying area 
and there was no evidence of negli- 
gence or trespass on part of city, and 
evidence indicated that accumulation of 
water was not caused by paving or 
grading of streets but that surface wa- 
ters had always collected to some ex- 
tent near intersection where plaintiff's 
property was flooded, the city was not 
liable for the damages.—Womar y. City 
of Long Beach, 114 P.2d 704. ~* 


Where city grading and paving 
streets was confronted with difficult 
drainage problem in low-lying area, 


and there was no evidence of negli- 
gence or trespass on part of city and 
evidence indicated that accumulation of 
water was not caused by paving or 
grading of streets but that surface wa- 
ters had always collected to some ex- 
tent near intersection where plaintiff's 
property was flooded, evidence did not 
justify finding that flooding of plain- 
tiff's property was caused by _hegli- 
gence of city.—Womar vy. City of Long 
Beach, 114 P.2d 704. 

Mo. In action against city for inju- 
ries sustained in explosion of sewer 
gas emanating from sanitary sewer in 
flooded basement of a home, evidence 
was sufficient to make a ‘prima facie 
case’ on issue of negligence of city and 
causal connection, in permitting man- 
hole to remain open in vicinity of un- 
finished storm sewer and during sea- 
son when heavy rains might be ex- 
pected.—Guthrie v. City of St. Charles, 
152 S.W.2d 91. 

§ 1920 

N.Y.App.Div. Where landowner after 
amendment of charter of city of James- 
town did not file claim against city for 
damages to land resulting from over- 
flow of storm sewer within 30 days 
after the injury to property was sus- 
tained as required by amended char- 
ter, landowner in action for injunc- 
tive relief and damages could not re- 
cover for damages resulting from over- 
flowing of his land subsequent to the 
amendment of the charter. Loc.Laws 
LIS8s INO. (8, Dp. 128 :> Const. art: = 95.68 
12.—Bush y. City. of Jamestown, 29 
N.Y.S.2d. 561,,.262 .App.Diy. .944. 

§ 1925 

C.C.A.Mich. A custom at municipal 
airport, that tower men not occupied 
with other duties would, if possible, 
yegulate ground (traffic as a matter of 
accommodation, did not render city li- 
able to one who deliberately placed 
himself in a careless situation by start- 
ing to taxi across the airfield without 
looking toward danger zone, receiving 
any signal, or observing airplane which 
he could have seen if he had looked. 
Comp.Laws Mich.1929, § 4816.—Finfera 
v. Thomas, 119 F.2d 28 

Cal. The Public Liability Act im- 
posing liability on a county, town, mu- 
nicipality and sehool district for in- 
juries caused by defective or dangerous 
condition of public property mentioned 
in act does not provide an exemption 
from liability where certain defects are 
patent, or where person suffering in- 
juries. is a licensee rather than an in- 
vitee. Gen.Laws 1937, Act 5619, § 2.— 
Gibson v. Mendocino County, 105 P.2d 
105, superseding 96 P.2d 1005. 

Cal.App. “dangerous or defective 
condition’? can be created by the use 
or general plan of operation of gov- 
ernment operated property, as well as 
by structural defect. Gen.Laws 1937, 
Act 5619, 2—Bauman vy. City and 
County of San Francisco, 108 P.2d 
989. 

Constructive notice of a dangerous or 
defective condition as basis for impos- 
ing liability under the Public Liability 
Act is sufficient, and such constructive 
notice may be snown by long-contin- 
ued existence of dangerous or defective 
condition. Gen.Laws 1937, Act 5619, § 
2.—Bauman v. City and County of San 
Francisco, 108 P.2d 989. 

Fla. In absence of statutes covering 
operation and management of airplanes 
at time and place of accident specifical- 
ly applicable to issue of negligence in 
the operation thereof, the ordinary 
rules of negligence and due care obtain, 
and common-law rule that every person 
must use ordinary care not to injure 


auotner aS Finaees v. City of ‘Mi- 
ami, 1 So.2d 614. 
An aviator is not bound to use high- 


est degree of care that men of reason- — 


OS ee: 


, 
ah 


able diligence or foresight — ordinarily — 


exercise in operation of airplanes, but — 
is bound only to use ordinary care, 


which differs under the circumstances, 


and the care must be commensurate — 


with dangerous consequences to be rea-_ 


sonably apprehended and may be a — 


very high degree under some circum- 


stances and of a slight degree under 


others.—Peavey v. City of Miami, 1 So 
2d 614. Z a ae! 

N.Y.App.Div. In action against city 
for damages for personal injuries sus- 
tained by an infant as result of alleged 
negligence of city in failing to remov 
or give warning of presence of a su 
merged object immediately in front of 
beach under city’s control, 
of city could be predicated only on 


proof of notice to it of the presence 
of the submerged object.—Oppel v. Ae 


of Long Beach, 27 N.Y.S:2d 863, 26 
App.Div. 777. 

Pa.Super. 4 
able on theory of “playground rule” 


for death of five year old boy, who a 


crushed in machinery maintained on 
the top of a clarifier tank, which was 


part of city’s sewage disposal pent 


and which could be reached only a 


. 


home, 


climbing a steep slope or a num ber 
of concrete steps and then ascending 
a four-foot perpendicular ladder, where 
evidence disclosed that sewage disposal 


plant premises could be reached only 


by trespassing across adjacent railroad 
property or by means of a private | road 
through soldiers’ and. sailors’ 
and that whenever children were dis 
covered on machinery maintained a 
the plant they were ordered away. 
Krepcho v. City of Brie, 21 Asad 46) 


8 
Cal.App. A city may be liable unde 
the Public Liability Act for injury 


resulting from dangerous or defective 


negligence of the city is a proximate a! 


cause of the injury, though the negli-_ 
gence of a third person concurs with 
that of the city. 


ty of San Francisco, 108 P.2d 989. 


§ 1930 
Cal.App. A_ ‘ concession 
whereby a city permitted a promoter 
to hold wrestling matches in municipal 


a percentage of gate receipts estab-— 
lished “landlord and tenant relation- 
ship” between city and promoter, but 
it did not make city liable for injuries 
to a spectator resulting from willful 
assault by a _ wrestler, 


of a tenant.—Wiersma v. City — Tong, 
Beach, 106 P.2d 45. 

N.Y. Where city voluntarily: author-. 
ized Works Progress 
workers to use a corridor in building 


in which city stored supplies for dis-— 


tribution to persons requiring relief, 
city owed duty to the workers to ex- 
ercise reasonable care in maintaining 
the corridor in a_ safe condition.— 
Duren y. City of Binghamton, 
2d 918, 283 N.Y. (467; affirming 18 _N. 
Y.8.2d 518, 258 App. Div. 694, affirming 
15 N.Y.S.2d 518, 172 Mise. 580. 


§ 1936 ° 

C.C.A.Mich. Tine Michigan Aircraft 
Statute providing that liability for 
damages caused by collision of aircraft, 
on land or in air, shall be determined 
by rules of law applicable to torts on 
land, places only normal responsibility, 
without inereased hazard of liability, 
upon owner of airplane and city operat- 
ing airport. Comp.Laws Mich.1929, § 
4816.—Finfera v. Thomas, 119 F.2d 28, 

In action by airplane pilot against 
owner of other airplane and city oper- 
ating municipal airport for injuries suf- 
fered in ground collision when plaintiff, 
relying on absence of signals started te 
taxi across airfield and collided with 
plane which was landing, rule that one 
who has adopted a customary method 
of warning in excess of reasonable re- 
quirements may not abandon the prac- 
tice without reasonable eare to warn of 


negligence — 


City could not be nolo . 


Gen.Laws 1937, Act © 
5619, § 2.—Bauman y. City and Coun- 
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auditorium at a rental basis based on — 


since a land- | 
lord cannot be held liable for the torts — 
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§ 1936 


the discontinuance, was inapplicable.— 


Finfera v. Thomas, 119 F.2d 28 


C.C.A.Miss. A city has duty of ex- 
ercising reasonable care to make its 
parks reasonably safe places, and city 
is liable for negligence in maintenance 
thereof. Code Miss.1930, §§ 2391, 
2414, 2437.—Harllee v. City of Gulf- 
port, 120 F.2d 41. pe 

A city could not escape liability for 
injuries resulting from negligently cre- 
ated and maintained conditions of city 


_ playground and equipment by attempt- 


ing to transfer its responsibility or 
delegated functions and duties to oth- 
ers: Code Miss.1930, §§ 2391, 2414, 
2437.—Harllee v. City of Gulfport, 120 
F.2d 41. ; 

- Where city authorities had granted 
city soft ball league permission to use 
city playground and bleachers for soft 
ball games, persons attending games 


- had right to rely upon city having 


made faithful, efficient and reasonable 
inspection of bleachers commensurate 
with hazards of injury to those law- 
fully using the bleachers and play- 

round. Code Miss.1930, §§ 2391, 2414, 
2437.—Harllee v. City of Gulfport, 120 
F.2d 41. : 

Where city authorities had granted 
city soft ball league permission to use 


- eity playground and bleachers for soft 


ball games, city would be liable for in- 
jury to persons attending games re- 


sulting from its failure to exercise rea- 


sonable care in maintenance of bleach- 
ers and playground or to make rea- 
sonable inspection thereof. Code Miss. 
(1930, 38 2391, 2414, 2437.—Harllee y. 
City of Gulfport, 120 F.2d 41. 
Cal.App. The liability of city under 
the Public Liability Act for injuries 
sustained by child on a public play- 
ground must be predicated on a show- 
ing that playground was dangerous or 
defective. Gen.Laws 19387, Act 5619, § 
2.—Bauman vy. City and County of San 
Francisco, 108 P.2d 989. — 

The “dangerous or defective condi- 
tion” of a playground for which a city 
may become liable under the Public 
Liability Act is not fixed by hard and 
fast rule, but each case must depend 
upon its own state of facts. Gen.Laws 
1937, Act 5619, § 2.—Bauman v. City 
and County of San Francisco, 108 P.2d 


6-989. 


Notice to mere employee of danger- 
ous or defective condition of play- 
ground operated by city would not 
charge city with notice as basis for im- 
liability against city under 
ublic Liability Act. Gen.Laws 1937, 
Act 5619, 2.—Bauman y. City and 


~ County of San Francisco, 108 P.2d 989. 


Cause of action against city under 
the Public Liability Act for injuries 
sustained by child on public play- 
round was predicated on negligenca 
contin 1937, Act 5619, § 2.—Bau- 
man vy. City and County of San Fran- 
cisco, 108 P.2d 989. 


Fla. If municipal airport was used 
for commercial purposes, municipality 
was bound to exercise same degree of 
care in maintenance of airport as is im- 
posed upon others who undertake to 
render services or furnish accommoda- 
tions to thé public, and municipality 
was bound to see that airport was safe 
for aircraft and to give proper warn- 
ing of any danger of which munici- 
pality knew.or ought to have known, 
and municipality had duty to keep run- 
ways free from obstructions, so far 
as possible, or to place markers warn- 
ing pilots of danger.—Peavey v. City of 
Miami, 1 So.2d 614. 


A notice to airmen inserted in weekly 
bulletin maintained by bureau of air 
commerce that manager ef a municipal 
airport advised that a certain runway 
was closed for reconstruction and that 
no attempt should be made to use run- 
way, while failing to mention that ma- 
ehinery was being used in repairing 
runway, amply warned aviators that 
there was danger, as respects municipal- 
ity’s liability for injuries received when 
plaintiffs’ airplane collided with un- 
lighted road roller on the runway while 


landing at municipal airport.—Peavey 
vy. City of Miaini, 1 So.2d 614, 
Iowa. In determining city’s liability 
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he struck his head against intake pipe 


for destruction by fire of airplane in 
privately leased hangar of municipal 
airport, statutes relating to airports 
controlled. Code 1939, 8 5903.01 et 
seq., and §§ 5903.02, 5903,11.—Abbott 
v. City of Des Moines, 298 N.W. 649, 
230 Iowa 494. , 

A city was not liable for destruction 
by fire of airplane in privately leased 
hangar of municipal airport, which 
fire was caused by sparks and hot elec- 
trodes “falling-.through false — ceiling 
above which city’s employee was mak- 
ing repairs on tower upon which bea- 
con light was maintained on theory 
that repair of tower was a ‘‘nuisance’’. 
Code 1939, §§ 5903.01 et seq., and §$§ 
5903.02, 5903.11; § 6329, subd. 19; §§ 
12395, 12396.—Abbott v. City of Des 
Moines, 298 N.W. 649, 230 Iowa 494. 

La.App. Where municipality oper- 
ating swimming pool took precaution 
to prevent slipping on certain por- 
tions of walk surrounding the pool, 
patron who did not make use‘ of the 
means of safety which had been pro- 
vided for her and who slipped and 
broke arm could not recover for in- 
juries on ground that proper precau- 
tion had not been taken for the pro- 
tection of patrons in construction of 
board walk.—Goudeau v. Indemnity 
Ins. Co. of North America, 200 So. 
493. 

A municipality operating a swim- 
ming pool did not have the duty of 
keeping walks and paths used by 
bathers from becoming wet and _ slip- 
pery, since the very nature of the 
business was one in which it was to 
be expected that adjoining board walk 
would be constantly kept wet by drip- 
ping water from bathers jumping in 
and out of the pool.—Goudeau v, In- 
demnity Ins: Co. of North America, 
200 So. 498. 

La.App. Unless there is statutory or 
charter requirement that a city or town 
light its streets, parks, ete., it is op- 
tional with it whether such be done, 
and failure to do so is not negligence. 
—Trotter v. Town of Glenmora, 2 So. 
2d 510. 

N.Y.Sup. <A lifeguard employed by a 
village in open and public attendance 
at swimming pool had obligation to 
users of the pool of exercising reason- 
able care to prevent accidents and to 
deal with conditions of danger that 
might come to his attention and users 
of pool were entitled to expect that 
the lifeguard would promptly and com- 
petently undertake the rescue of a 
bather who had gone down in the wa- 
ter, and could look to lifeguard for 
help in such a situation rather than 
other casual users of the pool.—Pierce 
v. Village of Ravena, 22 N.Y.S.2d 32, 
174 Mise. 774. 

A village maintaining a public swim- 
ming pool even without charge to users 
was not engaged in a “governmental 


function”, and the duty devolved upon 


it to use ordinary care in the mainte- 
nance. and operation of the _ pool.— 
Pierce v. Village of Ravena, 22 N.Y. 
S.2d 32, 174 Mise. 774. 


Tenn.App. A city owning and op- 
erating public swimming pool was 
under no duty to make place at which 
water was shallow safe for shallow div- 
ers, but performed its duty by making 
rule and posting signs prohibiting 
diving in shallow water, and hence vi- 
olated no civil duty to boy injured ~by. 
striking his head against intake pipe 
while shallow diving at edge of pool.— 
Pogues v. City of Alcoa, 145 S.W.2d 


Tenn.App. A 16% year old boy, who 
was expert swimmer and diver and 
familiar with physical conditions at 
city swimming pool, in which he was 
injured when he struck his head against 
intake pipe while shallow diving at 
edge of pool, was chargeable with 
knowledge of large sign, prohibiting 
such diving, on pole near pipe, since 
ordinarily prudent person would have 
acquired such knowledge.—Johnson y. 
City of Alcoa, 145 S.W.2d 796. 

A 16% year old boy, who was expert 
swimmer and diver, held guilty of gross 
negligence, constituting sole proximate 
cause of injury sustained by him when 


while shallow diving at edge of public 
swimming pool owned and operated by 
city, so as to bar recovery of damages 
from city—Johnson v. City of Alcoa, 
145 S.W.2d 796. res: 

In action against city for injuries to 
boy striking his head against intake 
pipe while shallow diving at edge of 
public swimming pool, boy’s gross 
contributory negligence in undertaking 
performance of such hazardous sport- 
ing feat was a defense.—Johnson V. 
City of Alcoa, 145 S.W.2d 796. 


§ 1937 7 
See Desautels v. Regina [1941] 3 
Dom.L.R. 804. 


§ 1946 

Okl. A city, which rented a boat 
and gave a fishing license for a con- 
sideration to person who with com- 
panions proceeded to fish in city lake, 
was not Hable for death of person 
who~drowned when boat capsized in 
sudden storm, on ground that city fail- 
ed to have boat. built in safe manner, 
failed to equip boat with air chambers 
which would float the boat, or failed 
to equip boat with life preservers.— 
Moore y. City of Ardmore, 106 P.2d 


515. 
§ 1952 

Cal.App. The right and remedy pro- 
vided by statute authorizing recovery 
of damages from municipality resulting 
from defect in maintenance of a high- 
way must be in pursuance of provisions 
of the statute, which are exclusive. 
St.1923, p.°.675; -Sti1931, pirs2475.— 
Wilkes v. City and County of San 
Francisco, 112 P.2d 759. 

Ind. One suffering injury by reason 
of the negligence of a city in maintain- 
ing its streets or sidewalks has a com- 
mon law action of negligence for dam- 
ages, which accrues when the injury is 
suffered.—Aaron y. City of Tipton, 32 
N.H.2d 88. 

N.Y.App.Div. A person injured as re- 
sult of tripping over a projection in 
public street may frame his complaint 
in nuisance or in negligence, but choice 
of such a label is not the test of liabil- 
ity.—Bowers v. Village of South Glens 
Hega 23 N.Y.S.2d 656, 260 App.Div. 


Utah. The right to recover from city” 


for damages caused by defective street 
or sidewalk is statutory and can only 
be availed of when there hag been a 
compliance with conditions upon which 
right is conferred. Rev.St.1933, 15-7- 
76, 15-7-77.—Hamilton y. Salt Lake 
City, 106 P.2d 1028. 


§ 1953 

Cal.App. In action against city to 
recover damages caused by surface wa- 
ter which flowed on plaintift’s property 
at intersection of streets and to abate 
nuisance, evidence was insufficient to 
sustain finding regarding direction of 
flow of surface water in natural state 
prior to grading of streets—Womar v. 
City of Long Beach, 114 P.2d 704. 

In action against city to recover 
damages caused by _ surface water 
which flowed on plaintiff’s property at 
intersection of streets and to abate 
nuisance, evidence established existence 
of a natural depression at or near the 
street intersection and that the inter- 
section itself had been flooded in times 
of heavy rainfall prior to the grading 
of the streets—Womar v. City of Long 
Beach, 114 P.2d 704. 

In action against city to recover 
damages caused by _ surface water 
which flowed on plaintiff’s property at 
intersection of streets and to abate 
nuisance, evidence was insufficient to 
sustain finding that in a state of nature 
there was no natural depression upon 
or about the intersection and that prior 
to the grading of the streets, the sur- 
face water flowing thereon was much 
less in quantity than thereafter.—Wo- 
mee vy. City of Long Beach, 114 P.2d 
In action against city to recover 
damages caused by surface water 
which flowed on plaintiff’s property at 
intersection of streets and to abate 
nuisance, in absence of convincing evi- 
dence to that effec. it could not be de- 
termined that the establishment of 


street grade so as to remove “hump” 
of 6 inches occurring directly at in- 
tersection and to replace that hum 
with a gradual rise of a little over 

inches to a point 400 feet from the in- 
tersection did not constitute an en- 
gineering blunder which would render 
city liable for damage to property.— 


Womar v. City of Long Beach, 114 P. . 


2d 704. 

Where city grading and paving 
streets was confronted with difficult 
drainage problem in low-lying area and 
there was no evidence of negligence or 
trespass on part of city, and evidence 
indicated that accumulation of water 
was not caused by paving or grading 
of streets but that surface waters had 
always collected to some extent near 
intersection where plaintiff's property 
was flooded, the city was not liable for 
the damages.—Womar vy. City of Long 
Beach, 114 P.2d 704. 

Where city grading and paving 
streets was confronted with difficult 
drainage problem in low-lying area and 
there was no evidence of negligence or 
trespass on part of city and evidence 
indicated that accumulation of water 
was not caused by paving or grading 
of streets but that surface waters had 
always collected to some extent near 
intersection where plaintiff’s property 
“was flooded, evidence did not justify 
finding that flooding of  plaintiff’s 
property was caused by negligence of 
eity—Womar vy. City of Long Beach, 
114 P.2da 704. 

Even if flooded condition of street in- 
tersection causing damage to plaintifi’s 
property at corner of intersection con- 
stituted a nuisance, city which was in 
no way shown to have created it or 
maintained it was not subject to civil 
action comnelling its abatement. ‘ Civ. 
Code, § 3482.—Womar v. City of Long 
Beach, 114 P.2d 704. 

Where plaintiff’s property located at 
corner of street intersection was dam- 
aged by flood waters and it appeared 
that surface waters had collected near 
intersection before grading and paving 
of streets, the inadequacy of drains 
eould not be considered a ‘‘nuisance’”’ so 
as to subject city to civil action com- 
pelling abatement. Civ.Code, § 3482.— 
Womar y. City of Long Beach, 114 P. 
2d 704. f 

Mich. Property owners in city were 
not precluded from maintaining a bill 
of complaint for equitable relief in 
suit to enjoin city from the operation 
of a garbage incinerator, on ground 
that it constituted a nuisance, because 
of the alleged fact that they had an 
adequate remedy at law.—Northwest 
Home Owners Ass’n vy. City of Detroit, 
299 N.W. 740, 298 Mich. 622. 

The maintenance by a municipality, 
even in the performance of a charter 
obligation, of that which is a nuisance 
igs subject to injunction.—Northwest 
Home Owners Ass’n v. City of Detroit, 
299 N.W. 740, 298 Mich. 622. P 

N.Y.App.Div. A city constructing 
new channel for brook and placing fill 
in old channel on plaintiff’s premises, 
thereby causing water to back up 
about plaintiff's buildings, was liable 
for injuries to plaintiff's buildings re- 
sulting from filling of old channel, and 

’ would be required to keep old channel 
clean in the future, where street drains 
emptied into old channel.—Roe Vv. City 
of Middletown, 28 N.Y.S.2d 803, 262 
App.Div. 231. 

Tex.Civ.App. On application for tem- 
porary injunction in suit to abate sew- 
age disposal plant, trial court was en- 
titled to take into consideration ques- 
tion of comparative injury or the bal- 
ancing of the equities and, if granting 
of the injunctive relief would work a 
greater hardship and greater injury 
upon the public than would result to 
the plaintiff by its denial, denial of 
temporary injunction was authorized, 
—Mitchell vy. City of Temple, 152 S. 
W.2d 1116, error refused. 

Where evidence was conflicting, both 
as to nature and extent of odors 
emitted from sewage disposal plant, 
and as to whether\ leakage at joints 
in sewer line leading into plant had 
‘been corrected by repairs and no long- 
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er existed, and greater injury would~ 


be inflicted upon people of city by 
enjoining operation of sewage disposal 
plant than would result to landowners 
from refusal to enjoin its operation, 
and landowners had an adequate rem- 
edy at law by way of damages, denial 
of temporary injunction to restrain 
city from operation of a sewage dis- 
posal plant was not error.—Mitchell v. 
City of Temple, 152 S.W.2d 1116, er- 
ror refused. 


§ 195 
_N.¥.App.Div. The statutory condi- 
tions apply alike to actions against a 
municipal corporation as well as actions 
against a servant or employee thereof. 
Laws 1931, c. 561, as amended by Laws 
1940, c. 97.—Hldridge v. Pearson, 27 N. 
Y.8.2d 111, 261 App.Div. 1103, appeal 
Tee 28 N.Y.S.2d 708, 262 App.Div. 


§ 1956 

Ala. Compliance with statute pro- 
viding that no suit shall be maintained 
against a city on a claim for personal 
injuries unless within 90 days from re- 
ceipt of injuries a sworn statement is 
filed with city clerk by injured party 
is a prerequisite to right of recovery 
against city, and failure to comply 
with statute cannot be waived by city 
so as to “estop” it from defending 
an action for injuries on grounds of 
failure to comply with statute. Gen. 
Actg 1915, p. 298, § 12.—Downs v. 
City of Birmingham, 198 So. 231. 

Cal.App. Actual knowledge on part 
of city officials of facts required to be 
stated in claim against city for per- 
sonal injuries does not dispense with 
the filing of a proper claim. Gen.Laws 
1937, Act 5149,—Hall v. City of Los 
Angeles, 111 P.2d 382. 

Cal.App. Compliance with statute re- 
lating to claims for personal injuries 
against municipalities ig “mandatory” 
and there must be at least a_sub- 
stantial compliance with its provisions 
before a-suit for damages for personal 
injuries resulting from a defective side- 
walk or street may be maintained 
against a city. Gen.Laws 1937, Acts 
5149, 5619.—Hall v. City of Los An- 
geles, 111 P.2d 382. 

Cal.App. One of the underlying pur- 
poses in designating a department 
wherein to file a claim against a mu- 
nicipality based on_a defect in main- 
tenance of a highway, as authorized by 
the Public Liability Act, is that the 
claim may be paid without litigation if 
it is found to be just. St.1923, p. 675; 
St.1931, p. 2475.—Wilkes v. City and 


County. of San Francisco, 112 P.2d 
759. 
Cal.App. The provision of San 


Francisco Charter requiring filing of 
claims for damages against the city 
and county, within 60 days after the 
occurrence from which it is claimed 
the damages have arisen, applies to 
elaims against the city based on neg- 
ligence of its employees when engaged 
in proprietary functions. St.1935, p. 
2421, § 87.—O’Brien v. City and Coun- 
ty of San Francisco, 116 P.2d 450. 


The statutes requiring a statement of 
demand to be presented to a municipal 
officer before an action is instituted for 
damages for personal injuries are 
‘mandatory’, and there must be at 
least a substantial compliance with 
them.—O’Brien y. City and County of 
San Francisco, 116 P.2d 450. 


Ind. The purpose of ‘notice’ re- 
quired by statutes to be given a city 
before an action can be brought for 


damages arising from tort is to inform 
city officials with reasonable certainty 
of the time, place, cause and nature of 
the accident and the general nature and 
extent of the injuries so that the city 
may investigate all the facts pertain- 
ing to its liability and prepare its de- 
fense, or adjust the claim. Burns’ Ann. 
St. §§ 48-8001, 48-8002, 48-800%8— 
Aaron vy. City of Tipton, 32 N.W.2d 88. 

A statute providing for notice to 
city before an action may be brought 
against the city for damages arising 
from tort imposes a statutory limita- 
tion on the remedy instead of giving a 
statutory right, is in derogation of the 
common law, and should be strictly 
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construed. Burns’ Ann.St. § 48-8001.— 
Aaron vy. City of Tipton, 32 N.H.2d 88. 
The statutes requiring notice to be 
given a city before an action may be 
brought or maintained for damages 
arising out of city’s negligence or tort 
limit both the bringing and the main- 
tenance of am action, and do not consti- 
tute a “condition precedent’ to the lia- 
bility of a city or to the accrual of a 
claimant’s right against the ~city. 
Burns’ Ann.St. §§ 48-8001, 48-8002, 48-— 
8003.—Aaron vy. City of Tipton, 32 N. 
H.2d 88. ¢ 
_Ind.App. The statute requiring no- 
tice to city of injury caused by defec- 
tive streets is strictly construed in its 
requirement that notice be given with- 
in specified timnte and to proper officers, 
but on question whether notice is suf- 
ficiently definite as to time, place, na- 
ture and extent of injury, rule of lib- 
eral construction is generally adopted. 
Burns’ Ann.St. § 48-8001.—Volk vy. 
Michigan City, 32 N.EH.2d 724, ; 
ass. 


\ 
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The statutes which impose lia- 


bility on municipality for ‘injuries sus- 


tained by reason of a “defect” 
public way in breach of municipality’s 
obligation to keep the way reasonably 
safe and convenient for travelers, and 
which impose limitations on the lia- 
bility, and amount of recovery and im- 
pose conditions with respect to written 


insite 


notice and time within which actions | 


must be brought, are intended to create 
an exclusive remedy, and the legisla- 
tive intent cannot be thwarted by call-— 
ing the “defect’’ a “nuisance,” by. fail- 
ing to give the required notice, by 
bringing suit any time within six years 
or by seeking to recover damages in— 
excess of those fixed by statute. G.L. 
(Ter.Hd.) \c. 84, §§ 1, 15, 18-21; ¢. 229, 
§ 1.—Whalen v. Worcester 
Light Co., 29 N.B.2d 7638. 
Mont. The statute providing for 
written notice of injury resulting from 
obstruction on sidewalk before city 
shall be liable for damages hag no ap- 
plication to an infant of tender years. 
Laws 1937, c. 122.—Lazich v. Belanger, 
105 P.2d 738. 


The right of an infant to maintain — 


an action against city for injuries re- 
sulting from obstruction on sidewalk 
is not defeated by omission of parents 
to give notice required by statute pro- 
viding for written notice to city of 
injury resulting from obstruction on 
sidewalk. Laws 1937, ¢. 122.—Lazich 
v. Belanger, 105 P.2d 738. 

The failure of 7-year-old child to 
give notice to city of injury result- 
ing from obstruction on sidewalk 
within statutory time did not defeat 
guardian’s right to maintain action for 
infant’s benefit, where notice was given 
by the guardian within statutory time 
after her appointment as such. Laws 
1937, ¢. 122,.—Lazich v. Belanger, 105 
P.2d 738. 

N.Y.App.Div. The purpose of statute 
requiring filing of personal injury 
claim against municipality within 30 
days after injuries have been sustained 
is to seasonably provide municipality 
with an opportunity to investigate the 
circumstances of the claim, and com- 
pliance therewith is a “condition prec- 
edent” to maintenance of an action 
against municipality. Village Law, § 
341.—Bowers v. Village of South Glens 
rise 23 N.Y.S.2d 656, 260 App.Diy. 


N.Y.App.Div. The failure of pedes- 
trian who tripped over a section of 
flagstone which projected several inch- 
es above ground on _ street to file 
claim against village within 30 days 
after injuries were sustained precluded 
action against village for injuries, and 
pedestrian could not escape conse- 
quence of her failure to file statement 
required by law on theory that her 
injuries were the result of nuisance 
and not of negligence. Village Law, § 
341.—Bowers vy. Village of South Glens 
ree 23 N.Y.S.2d 656, 260 App.Diy. 


N.Y.App.Div. Under statute govern- 
ing actions on contract with village and 
providing that “no other actions” shall 
be maintained against village unless 
commenced within one year or unless 
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_-—s verified claim is filed within specified 
ey i time, quoted words are all inclusive and 
statute applies to aH cases of a continu- 
ing wrong including a continuing nui- 
sance resulting from operation of a 
sewage disposal plant. Village Law, § 
ae 341-b.—Schenker vy. Village of Liberty, 
; 24 N.Y.S.2d 511, 261 AppDiv. 54. 
N.Y.App.Div. Compliance with stat- 
ute providing that no action shall be 


commenced to enforce any claim 
against city for omission of duty, 
wrongful act, fault, neglect, misfea- 


sance or negligence until expiration of 
three months after service of notice up- 
on the corporation counsel is a “condi- 
tion precedent’, which must be plead- 
ed and proved. Loc.Laws 1931, p. 93. 
 —Oppel vy. City of Long Beach, 27 N. 
Y.S8.2d 863, 262 App.Div. 777. 
N.Y.Sup. The section of Rochester 
City Charter, authorizing city auditor 
to investigate claims against city, ap- 
plies to claims in tort,as well as 
claims on contract, especially in view 
of other allied charter provisions. Loc. 
Laws 1925, oNo. :4, sp) 7177,° § 210; 
Rochester City Charter, §§ 420, 421.— 
- Lattinville v. Ereth, 26 N.Y.S.2d 434, 
175 Mise. 1076. 
- he purpose of provision of Roches- 
ter City Charter that no action for 
damages or injuries may be brought 
against city until three months after 
‘presentation of claim therefor to com- 
- mon council, and corporation counsel 
is to protect city against unfounded 
 c¢laims, and give council opportunity 
to decide whether it wishes to exercise 


expanding remedies 
against municipalities for negligence, 
--persons presenting claims therefor 


must observe meticulously all statutory 
and charter requirements for preserva- 
tion of such claims.—Lattinville vy. 
Breth, 26 N.Y.S.2d 434, 175 Mise. 1076. 
N.C. Statutory provisions that writ- 
ten notice shall be given to a city 
council as a condition precedent to in- 
‘stitution of certain actions against city 
are for benefit of city in order that 
its officers may learn of facts upon 
which a claim for damages is predi- 
cated: and the place where injuries al- 
legedly occurred so that officers may 
investigate and adjust claim without 
expense of litigation, and where an 
effort .to comply with statutory re- 
quirements has been made and _ notice, 
statement, or presentation, when rea- 
sonably construed, is such as to ac> 
ecomplish object of statute it should 
be regarded as sufficient. Priv.Laws 
Moot G. Lil, 2.—Perry..v... City of 
High Point, 12 S.H.2d 275, -218-N.C. 
714 ’ 


Pa. Where notice dated May 12 com- 
plaining of injury on April 29 was 
given to city council, and statement of 
elaim was filed September 13, and 
counsel stipulated that written notice 
was received by city council on May 
12 and filed with city clerk, statute re- 
quiring written notice of claim within 
six months did not bar recovery from 
city. 53 P.S. § 2774.—O’Hara v. City 
of Seranton, 19 A.2d 114. 


Pa.Com.Pl. Under the Act of July 
f edged, Pay. 25475453) PS. §2774.-an 
action ex delicto may not be maintained 
against a municipality where there has 
been a failure to file a notice in writ- 
ing of such claim in the office of the 
clerk or secretary of the municipality 
within six months from the date of 
the origin of the claim, 4nd the mere 
mailing of such a notice is not suffi- 
a cient proof of this fact.—Brahm y. City 
_~ of Uniontown, 3 Fay.L.J. 222. 
i Pa.Com.Pl, When action is begun 
“a and statement filed and served, within 
six months after date of accident, no- 
tice as required by Act of July 1, 
1937, P.L. 2547, 53 P.S. § 2774, is not 
necessary.—Lavelle y. City of Carbon- 
dale, 41 Lack.Jur. 189. 

Pa.Com.Pl. Where plaintiff brings 
suit in trespass for damage to real es- 
tate, allegedly caused by borough’s 
negligence, his statement should aver 
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or that the Court on 

showing of reasonable excuse for non- 
compliance had authorized institution 
of action.—Orlando v. Borough of 
Hughestown, 34 Luz.L.Reg.Rep, 214. 
Compliance means that _ plaintiff 
should have submitted to borough of- 


either compliance with Act 1937, 53 
PiS.. § 2774 


ficers within six months of the origin | 


of his claim or within six months from 
date of negligence complained of, no- 
tice in writing of such claim, with 
brief facts, and such notice signed by 
person or persons claiming damages, or 
their representatives.—Orlando y. Bor- 


ough of Hughestown, 34 Luz.L.Reg. 
Ren. 214. 
Tenn. Under statute requiring that 


notice be given city as a condition pre- 
cedent to bringing an action against 
city for injuries received on account 
of negligent condition of streets or 
sidewalks, notice must be given city 
prior to instituting action, since pur- 
pose of statute is to advise municipality 
in what the alleged negligence consists 
and to give it an opportunity to in- 
vestigate while facts are fresh and con- 
ditions remain substantially the same, 
thereby enabling municipality better 
to guard against fraudulent and un- 
founded claims, and to prepare- for 
trial, if it decides not to settle claim. 
Code 1932, § 8596.—Gidcome v.. City 
of Nashville, 145 S.W.2d 1029. I 

Tex.Civ.App. A provision in charter 
of city of Pampa, requiring notice of 
claim for damages to be filed with 
mayor or city commissioners within 
80 days was valid and such notice was 
a “condition precedent” to accrual of 
liability against city, even though in- 
jury was caused by .act. of the city 
itself.—Hallman vy. City of Pampa, 147 
S.W.2d 543, error refused. 

Utah. The second part of the statute 
relating to filing of ‘‘other”’ claims 
against city within one year, being con- 
tained in one sentence, does not modify 
the first part of statute relating to 
filing, within 30 days, of claims against 
city for damages from defective streets 
and sidewalks. Rev.St.1933, 15-7-76.— 
Farllben vy. Salt Lake City, 106 P.2d 

028. 


Wash, The requirements of a statute 
and city charters providing for. the 
filing of tort claims against municipal- 
ity are mandatory, and compliance 
with them is a “condition precedent” 
to the bringing of an action against 
municipality, Rem.Rey.Stat. §§ 9478- 
9480.—Duschaine y. City of Everett, 
105 P.2d 18, 130 A.L.R. 134. 

The statute and city charters pro- 
viding for the filing of tort claims 
against municipality _. must be con- 
strued with that liberality at least 
which is accorded to a pleading. Rem. 
Rev.Stat. §§ 9478-9480.—Tusechaine v. 
rae of Everett, 105 P.2d 18, 130 A.L.R. 

§ 1962 

Ala. A sworn. statement of claim 
against city reciting that claimant was 
injured by “stepping, stumbling or fall- 
ing” over defect in publie street, which 
consisted of broken piece of iron pro- 
truding above sidewalk at named loca- 


tion, was sufficiently precise to war- 
rant recovery in subsequent action 
against city for such iniuries. Gen. 


Acts 1915, p. 298, § 12.—City “of Bir- 
mingham v. Levens, 200 So. 888. 
Cal.App. As regards the _ sufficiency 
of a claim for damages against a miu- 
nicipality, ete., in the absence of an 
intention to mislead, a substantial com- 
pliance with the charter requirement 
is sufficient.—Kelso v. Board of Edueéa- 
tion of City of Glendale, 109 P.2d 29. 
Cal.App. The statutes requiring a 
statement of demand to be presented 
to a municipal officer before an action 
is instituted for damages for personal 


injuries are “mandatory”, and there 
must be at least a substantial com- 
pliance with them.—O’Brien y. City 


ra County: of San Francisco, 116 P.2d 
ou. 

Ga.App. The notice as required by 
statute where actions are brought 
against a municipality does not require 
absolute exactness of description, but 
simply that information as to matters 
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definiteness to enable city authorities — 


to exumine into alleged pei estes 
determine whether claim should be ad- 
justed without action. Code 19338, § 


tail, be 
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, 

a, 
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69-308.—City of Tallapoosa y. Goebel, — 


10, 8.H.2d. 201. shes 

Ga.App. The purpose of statute re- 
quiring presentation of written notice 
to governing authority of municipal- 
ity before suit can be brought against 
the municipality for injuries to person 
or property, was to give notice to mu- 
nicipality that citizen or property own- 
er had a grievance against the mu- 
nicipality, and statute only requires 
that municipality should be put on 
notice of general character of com- 
plaint and in a general way of the 
time, place and extent of injury. Code 
§ 69-308.—Mayor, ete., of City of Bu- 
ford v. Light, 15 S.H.2d 459. 

A substantial compliance with stat- 
ute requiring presentation of written 
notice to over ning. authority of mu- 
nicipality before suit can be brought 
against municipality for injuries to 
person or property is all that is re- 
quired, and a _ notice describing the 
time, place and extent of injury with 
reasonable certainty is sufficient. Code, 
§ 69-308.—Mayor, etc., of City of Bu- 
ford v. Light, 15 S.H.2d 459. 


Il.App. Under statute controlling 
giving of notice to municipality of 
claim for injuries, claimant was not re- 
quired to specify street address, and 
hence a notice was not defective, though 
it inadvertently recited a street address 
which did not exist, where it appeared 
that claimant could have been easily 
Yound by making inquiry in neighbor- 
hool of address as given. Smith-Hurd 
Stats. ec. 70, 7.—Tannert v. City of 
eee 31 N.E.2d 342, 308 Il1.App. 


Ind. Where action against city for 
injuries alleged to have been. caused 
by a defective sidewalk was brought 
after the 1935 statute dealing with no- 
tice to ecity and dispensing with the 
requirement of former statute for veri- 
fication of the notice became effective, 
unverified notice to city was sufficient, 
though injuries were sustained and no- 
tice was given before the 19385 statute 
became effective. Burns’ Ann.St. §§ 48- 
8001, 48-8002, 48-8003.—Aaron vy. City 
of Tipton, 32 N.E.2d 88. ; 


Mass. Where notice to city of injury 
stated that cause of injury was an un- 
natural accumulation of snow and ice, 
and did not state any actionable defect 
in the sidewalk, the notice was fatally 
defective and verdict was properly di- 
rected for city, notwithstanding city 
had not given counter notice that no- 
tice of -injury was insufficient. G.L. 
(Ter.Wd.) c. 84, §§ 18, 20, as amended 
by St.1933, ec. 114, §§ 1, 3.—Pecorelli y. 
City of Worcester, 30 N.H.2d 230. 

Where notice to city stated that cause 
of injury was an unnatural accumula- 
tion of snow and ice, and. did not state 
any actionable defect in sidewalk, at 
best the notice stated a cause for which 
the city was not liable. 
c. 84, § 17; §§ 18, 20, as amended by 
Stit933 cic, Ads 1, 3—Pecorelli v. 
City of Worcester, 30 N.E.2d 230. + 


N.Y.App.Div. In action against city 
for injuries caused by fall on subway 
platform, notice of claim specifying 
that fall occurred on platform at speci- 
fied station, but not specifying ‘on 
which of two large platforms the acci- 
dent occurred, was defective and com- 
plaint must be dismissed.—Ross v. City 
of New York, 24 N.Y.S.2d 897, 261 
App.Div. 841. 

N.C. Statutory provisions that writ- 
ten notice shall be given. to city coun- 
cils or boards of aldermen as a condi- 


G.L.(Ter.Ed.) ~ 


tion precedent to in titution of certain — 


actions against cities require only a 
substantial compliance with such pro- 
visions, since provisions are in deroga- 
tion of common law. Priv.Laws 1931, 
c. 171, § 2.—Perry v. City of High 
Point, 12 S.H.2d 275, 218 N.C. 714. 

_ Statutory provisions that written no- 
tice shall be given to a city council 
as a condition precedent to institution 
of certain actions against city are 
for benefit of city in order that its 


3 


ply 
-. been made and 
' presentation, 
strued, 
ject of statute it should be regarded as 


with- statutory requirements has 
notice, statement, or 
when reasonably con- 
is such as to accomplish ob- 


sufficient, Priv.Laws 1931, ¢. 171, § 2. 
—Perry v. City of High Point, 12 S. 
H.2d 2:75, 218 N.C, 714 

Where board of aldermen or other 
governing body of a city is not in ses- 
sion at time of service of notice of 
claim against city pursuant to statu- 
tory provisions that written notice be 
given to city’s governing body as a 
condition precedent to institution of 
certain actions against city, it is suffi- 
cient to direct notice to council or 
other governing body and. deliver it 
to officer having care and custody of 
records and files of governing body 
within time fixed by statute. Priv. 
Laws 19381,.¢. 171, § 2.—Perry v. City 
ob Filet Point, 12 S.H:2d.275,. 218, N.C; 

N.C. A notice of claim filed by plain- 


tiffs with city manager of city of High 


-% 


council 


Point and addressed to mayor and city 
1 and which notice recited that 
plaintiffs notified city of claim for dam- 
ages to plaintiffs’ land located at a 
certain place by reason of city empty- 
ing sewage on land between certain 
dates was sufficient to meet require- 
ments of city charter relative to giv- 
ing notice to city council as a condition 
precedent to commencement of action 
against city for damages. Priv.Laws 
ROB Aces TA 2.—Perry v. City of 


hte Point, 12° S.B.2d 4.275," '218 N.C, 
Tenn. The statute requiring that 


notice be given city as a condition pre-' 


cedent to bringing an action against 
eity for injuries received on account of 
negligent condition of streets or side- 
walks is to be strictly construed, and 
persons cannot avaii themselves of 
benefit of statute without strictly ob- 
serving it. Code 1932, § 8596.—Gid- 
sone vy. City of Nashville, 145 S.W.2d 

Wash. Literal compliance with stat- 
utory and charter provisions providing 
for the filing of tort claims against a 
municipality is not demanded; only 
substantial Compliance is required. 
Rem.Rey.Stat. 9478.—Duschaine vy. 
City of Everett, 105 P.2d 18, 130 A.L. 
R. 134. 

Under statute and charter provision 
requiring claimant having a tort claim 
against a city to file claim containing 
a statement of the actual residence of 
such claimant ‘by street and number 
at the date of presenting and filing 
such claim and also a statement of the 
actual residence of claimant for six 
months immediately prior to the time 
claim for damages accrued, claimant, 
who stated her actual residence by 
street and number at the time of filing 
her claim and also stated her prior 
residence, but failed to state that the 
two addresses were the only plaees at 
which she had resided during the six 
months previous, substantially complied 
with statute and was entitled to main- 
tain action against city. Rem.Rev. 
Stat. § 9478.—Duschaine v. City of 
Everett, 105 P.2d 18, 130 A.L.R. 134. 

Wash. The statute requiring filing 
of claims against eities for injuries 
must be liberally construed and when 
notice is of such character as to put 


city in a position to make necessary 
investigations and protect its rights, 
underlying purpose of statute is ac- 
complished. Rem.Rev.Stat. 9478.— 
Johnson v. City of Seattle, 114 P.2d 
97.2, 
§ 1964 

Cal.App. Under statute relating to 
claims for personal injuries against 
municipalities, claim for injuries al- 


legedly resulting from defective condi- 
tion of sidewalk was fatally defective 
where it did not state place of acci- 
dent, and the ‘‘substantial compliance” 
doctrine was not applicable. Gen.Laws 


Los Angeles, 111 P.2d 382. } 

The entire failure to designate in 
claim against city for personal injuries 
allegedly resulting from defective con- 
dition of sidewalk the place where the 
accident occurred precluded mainte- 
nance of personal injury action against 
city. Gen.Laws 1937, Act 5149, § 1.— 
rey v. City of Los Angeles, 111 P.2d 

2. 

Il.App. The purpose of the statuto- 
ry notice to city of place and location 
of accident before bringing an action 
for injuries is to enable the city to lo- 
eate the place of the injury with a view 
of preparing a defense, and notice 
should receive a liberal construction 
in consonance with its purpose, and is 
sufficient if it directs attention of city 
officials with reasonable certainty to 
place of accident, Smith-Hurd Stats. 
ce. 70, § 7.—Reed v, City of Chicago, 32 
N.E.2d 680, 309 Il.App. 129, { 

Where pedestrian notified city in 
writing that he was about to bring an 
action against it for injuries sustained 
in a fall ‘on the sidewalk in front of 
the address commonly known as 2020 
Larrabee Street, Chicago, Illinois’, and 
evidence disclosed. that the accident 
took place approximately 25 feet from 
address, and any of the city’s agents 
seeking to ascertain facts would have 
had no difficulty in locating the place 
of the accident, notice was_ sufficient 
compliance with statute requiring that 
notice be furnished to city. Smith- 
Hurd Stats. c. 70, § 7.—Reed vy. City of 
aa 32 N.E.2d 680,-309 Ill.App. 
12 


Ind.App. The. statute requiring no- 
tice to city of injury caused by defec- 
tive streets is strictly construed in its 
requirement that notice be given with- 
in specified time and to proper officers, 
but on question whether notice is suf- 
ficiently definite as to time, place, na- 
ture and extent of injury, rule of liber- 
al construction is generally adopted. 
Burns’ Ann.St. § 48-8001.—Volk v. 
Michigan City, 32 N.H.2d 724. — 

Under statute requiring notice to 
city of injury caused by | defective 
street, if notice directs attention of of- 
ficers of municipality with reasonable 
certainty as to place of accident, re- 
quirements of the “notice” have been 
met. Burns’ Ann.St. § 48-8001.—Volk 
v. Michigan City, 32 N.H.2d 724. — 

A complaint in action against city 
for injuries to pedestrian who fell on 
defective sidewalk was not demurrable 
because notice given to city which was 
sufficient in every other respect failed 
to recite that sidewalk was located 
within corporate limits of city, where 
notice was sufficient to direct atten- 
tion of officers of city to place of ac- 
cident, and by exercise of reasonable 
diligence officers could have found such 
place. Burns’ Ann.St. § 48-8001.—Volk 
v. Michigan City, 32 N.H.2d 724. 

N.Y.City Ct. Though a city may not 
be deemed to have been misled by a 
notice of claim of injury which is sub- 
stantially insufficient in setting forth 
the date or location of an alleged de- 
fect for which it is sought to be charg- 
ed, the plaintiff is not thereby free 
from the obligation of. particularizing 
with some degree of accuracy the mat- 
ters reyuired by statute to be essential 
to the validity of a notice of claim as 
a necessary ‘condition precedent” to 
plaintiff's right to recovery,—Todd v. 
City of New York, 23 N.Y.S.2d 884. 

New York City cannot investigate a 
claim that a particular defect in a 
sidewalk caused injuries unless the 
place is stated in the notice of claim 
with sufficient particularity to enable 
city to locate the defect and investigate 
the. claim.—Todd v. City of New York, 
23 N.Y.S.2d 884. 

A notice of claim served on New York 
City stating that plaintiff sustained in- 
juries because of city’s negligence in 
permitting a portion of the sidewalk at 
or about the intersection of West 29th 
street and Highth avenue in_ the 
Borough of Manhattan to be and re- 
main in an unsafe and impassable con- 
dition and that plaintiff's foot was 
eaused to be caught in a depression or 


1937, Act 5149, § 1—Hall v. City of 
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for failure to state on which corner of 
the intersection the defective condition 
described was located.—Tedd v. City | 
of New York, 23 N.Y.S.2d 884. 
A notice of claim of injury which is 


ascertain if it constitutes a dangerous 
condition, and adjust the claim or ade- 
quately prepare its defense in the event 
it is litigated—Todd y. City of New 
York, 23 N.Y.S.2d 884. oa 

Tenn. Where notice given to city 
respecting personal injuries claimed to 
have been caused by negligent condi- 
tion of sidewalk merely averred that 
accident occurred on north side of a 
certain street and did not otherwise 
describe approximate location of place — 
where accident océurred, and notice — 
was silent as to character of defect — 
that caused injuries, notice was too in- 
definite as to place and did not satisfy 
requirements of statute requiring that 
notice be given city as a condition pre- 
cedent to bringing an action against 
city for injuries received on account 
of negligent condition of streets or 
sidewalks. Code 1932, § 8596—Gid- 
come vy. City of Nashville, 145 S.W.2d 


Under statute requiring that— Ye 
be given city as a condition precedent 
to bringing an action against city for © 
injuries received on accosint of negli- 
gent condition of streets or sidewalks, — 
the notice must be such that it will 
direct representative of city, in exer- 
cise of reasonable diligence, to place 
where injured party claims that in- ~ 
juries occurred. Code 1932, § 8596.— 
Gidcome v. City of Nashville, 145 S. 
W.2d 1029. ues) 

§ 1972 ab 


Utah. A pedestrian not verifying. ae 
claim against city for injuries resulting 
from sidewalk cefect, as required by 


Le 


statute, could not maintain action — 
against city for such injuries. Rev.St. 
19338, 15-7-76, 


15-7-77.—Hamilton 
Salt Lake City, 106 P.2d 1028. ~ 

§ 1973 a 
Havelock [1940] 


Vagth 
% T 


a 


See Leeson vy. 
Dom.L.R. 665; Leeson v. Havelock 
[1940] 4 Dom.L.R. 791. Ae) 


§ 1980 Hee 
Ala. Compliance with statute provid- 
ing that no suit shall be maintained 
against a city on a claim for personal 
injuries unless within 90 days from | 
receipt of injuries a sworn state- ‘ 
ment is filed with city clerk by injured” 
party is a prerequisite to right of re- 
covery against city, and failure to com- 
ply with statute cannot be waived by ‘ 
city. so as to “estop” it from defend- 
ing an action for injuries on grounds 
of failure to comply with statute. Gen. iv 
Acts 1915, p. 298, § 12.—Downs v. City zl 
of Birmingham, 198 So. 231. , 

Cal.App. The requirement that claim : 
must be filed with clerk of legislative . 
body before a person may maintain an 
action for damages against political 
subdivision of the state is valid and 
may not be waived by officials of the 
legislative body. Gen.Laws 19387, Act 
38861, § 2.—Powers Farms y. Consoli- 
dated Irr. Dist., 110 P.2d°112. 

Cal.App. A city is powerless to 
waive a compliance with the statute 
relating to claims for personal injuries — 
against municipalities. Gen.Laws 1987, 

Act 5149.—Hall v. City of Los Angeles, 
111 P.2d 382. 

Tex.Civ.App. Where city attorney 
was imnerely alleged to have been pre- 
sent during conversation between plain- 
tiff and city manager, wherein city 
manager waived charter provision re- 
quiring notice of claim for injuries 
within 30 days, and it was not alieged 
that city attorney made any represen- 
tations or statements to plaintiff, at- 
torney’s conduct should not be con- 
sidered in determining whether valid 
waiver existed.—Hallman y. City of 
Pampa, 147 S.W.2d 548, error refused. 

The city manager of the city of Pam- 
pa had no authority to bind the city 
by waiver or estoppel against relying 


g 1980 


corporation, statute of 


s 


on charter provision requiring notice 
of claim against city for injuries with- 
in 30 days.—Hallman vy. City of Pampa, 
147 S.W.2d 543, error refused. 

Utah, The 1905 amendment to the 
statute relating to filing of claims 
‘against city was intended to permit city 
eouncil to require proper verification in 
cases involving claims other than street, 
alley, crosswalk, sidewalk, culvert, or 
bridge claims,-and no discretion was 
left to city council to waive or require 
verification of street, alley, crosswalk, 
sidewalk culvert, or_ bridge claims. 

_ Rey.St.1933, 15-7-76.—Hamilton v. Salt 


Lake City, 106 P.2d 1028. 


1981 

Tex.Civ.App. In action against city 
of Pampa for injuries to plaintiff’s 
wife from fall in street, facts held not 
to show waiver, more than 380 days 
after the injury, of charter provision 
requiring notice of claim to be filed 
within 30 days.——Hallman~y. City of 
Pampa, 147 S.W.2d 5438, error refused. 


§ 1982 i ; 
Cal.App. Where claim against city 
for personal injuries allegedly resulting 
from defective condition of sidewalk 
did not designate place where accident 
occurred, the city’s action in investigat- 
ing and rejecting the claim did not op- 
erate as a ‘waiver’ of defect. in the 
claim. Gen.Laws 1937, Act 5149, § 1.— 
Hall v. City of Los Angeles, 111 P.2d 
382. 
'N.Y.City Ct. The retention by New 
York City of notice of claim of person- 
al injuries served by plaintiff and city’s 
subsequent examination of plaintiff did 
not constitute a ‘‘waiver” of any defects 
in notice as served.—Todd v. City of 
New York, 23 N.Y.S.2d 884. 


i § 1986 

Ga.App. Where claim for injuries to 
person or property has been filed with 
governing authority of a municipal cor- 
poration before expiration of the stat- 
ute of limitations, as a statutory con- 
' dition precedent to the right to sue the 
limitations is 
suspended during pendency of the 
claim with the governing authority 
of the city without action thereon. 
Code 19383, § 69-308.—City of Rome v. 
Rigdon, 13 $.H.2d 709. 

Ga.App. Where cause of action for 
injuries caused by city’s negligence in 
maintaining street accrued January 23, 
1938, and claim therefor was filed 
January 19, 1940, within period of 
limitations, and city never acted upon 
the claim, cause of action was not bar- 
red by limitations upon filing of suit 
February 24, 1940. Code 1933, § 69- 
ee ts of Rome v. Rigdon, 13 S.H. 


Mass. The statutes which impose lia- 
bility on municipality for injuries sus- 
tained by reason of a “defect” in a pub- 
lic way in breach of municipality’s ob- 
ligation to keep the way reasonably 
safe and convenient for travelers, and 
which impose limitations on the liabili- 
ty, and amount of recovery and impose 
conditions with respect to written no- 
tice and time within which actions must 
be brought, are intended to create an 
exclusive remedy, and the legislative in- 
tent cannot be thwarted by calling the 
“defect” a “nuisance,” by failing to give 
the required notice, by bringing suit 
any time within six years or by seeking 
to recover damages in excess of those 
fixed by statute. G.L.(Ter.Ed.) c. 84, 
§§ 1, 15, 18-21; e¢. 229, § 1—Whalen v. 
protester Electric Light Co., 29 N.H.2d 

N.Y.App.Div. Under statute govern- 
ing actions on contract with village and 
providing that “no other actions’’ shall 
be maintained against village unless 
commenced within one year or unless 


verified claim is filed within specified - 


time, quoted words are all inclusive and 
statute applies to all cases of a continu- 
ing wrong including a continuing nui- 
sance resulting from operation of a 
sewage disposal plant. Village Law, § 
341-b.—Schenker y. Village of Liberty, 
24 N.Y.S.2d 511, 261 App.Div. 54. 
N.Y.App.Div. The commencement of 
personal injury action against city 
within three months of service of no- 
tice of claim required dismissa] of com- 
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plaint. Loc.Laws 1931, p. 98.—Oppel 
vy. City of Long Beach, 27 N.Y.S.2d 
863, 262. App.Div. 777. 

Tex.Civ.App. A. provision of ordi- 
nance of home rule city requiring suits 
for injuries to be brought within six 
months after injury was void because 
in. conflict with statute fixing period 
of two years as limitation of time for 
such suits. Vernon’s Ann.Ciy.St. arts, 
1165, 5526; Vernon’s Ann.St.Const. art. 
11, § 5.—Galvan y. City of Brownsville, 
144 S.W.2d 966, error granted. 


§ 1987 

Il.App. A third person or corpora- 
tion using publie highway for any pur- 
pose, although exercising no jurisdic- 
tion over it, may be held liable for his 
or its negligence, if any, which renders 
highway unsafe, either severally or 
jointly with city, and two governing 
bodies may likewise both render them- 
selves liable for negligence contribut- 
ing to injury of persons lawfully using 
highway.—Linneen y. City of Chicago, 
384 N.B.2d 100, 310 Dl.App. 274. 

Pa.Com.Pl. In an action in trespass 
against a municipality to recover dam- 
ages for personal injuries alleged to 
have been received in a fall on a side- 
walk, and where the municipality had 
brought the owner of the abutting 
premises upon the record as an ad- 
ditional defendant, who undertook 
through a writ of scire facias to bring 
upon the record a second additional de- 
fendant who executed a certain con- 
tract of indemnity with the owner, a 
Tule to show cause why the writ of 
seire facias issued by the owner should 
not be stricken from the record was 
discharged for the reason that the 
praecipe for the writ of scire facias 
also contained an averment that the 
contractor alone was liable for the in- 
jury sustained by the plaintiff even 
though the additional defendant could 
not be held to be liable over on his 
contract of indemnity.—Burnstein v. 
City of McKeesport, 89 P.L.J. 431. 

§ 1991 

Ala. In action against city for in- 
juries resulting from fall on defective 
sidewalk, count, alleging that defect 
consisted, of the. slick kind of brick 
with which the public way was paved, 
the defective condition of the brick, the 
defective arrangement of the bricks 
with reference to one another andthe 
pitch created by such defective ar- 
rangement, material, and construction, 
and that plaintiff was caused to fall 
by reason of the slick, slanting, uneven, 
defective, and dangerous condition of 
the walking surface, was sufficient to 
charge a dangerous | defect.—City of 
Birmingham v. Monette, 1 So.2d 1. 

Alaska. To state cause of action 
against city for injuries allegedly sus- 
tained as result of fall on sidewalk, 
some causal connection must be al- 
leged between alleged negligence of 
city and alleged fall of plaintiff.—Nel- 
son v. City of Juneau, 9 Alaska 226. 

A complaint which alleged that city 
employees negligently removed a stair 
railing from stairway on hillside and 
left it off overnight without marking 
dangerous spot with a light or other 
signal visible in darkness, and_ also 
left an accumulation of chips and dé- 
bris on steps where they had been 
working, and that plaintiff, because of 
such dangerous condition, and through 
no fault of her own, sustained a Ser- 
ious fall, did not sufficiently allege as 
against demurrer that the conditions 
complained of were cause of plaintiff’s 
alleged faliing and consequent injury. 
DAG cn v. City of Juneau, 9 Alaska 

Cal.App. No cause of action against 
a city accrued in favor of a claimant 
until afcer filing of a claim against city 
as required by city ordinance, and 
hence a complaint which failed to al- 
lege that prior thereto a claim had 
been presented pursuant to city charter 
was insufficient to state a cause of 
action against city, even though claim- 
ant was permitted to file an amend- 
ment alleging presentation to the city 
clerk for filing with the .city council 
of a copy of the complaint and sum- 
mong which had been filed five months 


Be re 


prior thereto, since the presentation of 


a claim was a “condition precedent’ to 
the filing of a suit for damages against 
the city. St.1921, p. 2151, § 338.— 


‘Wiersma v. City of Long Beach, 106 P. 


2d 45 

Cal.App. A complaint in action 
against city for injuries to pedestrian 
who fell on sidewalk was not demur- 
rable on ground 
allegation that there was anything un- 
usual about method of construction of 
temporary portion of sidewalk where 
complaint merely alleged that tempo- 
rary portion was constructed in such 
manner as to constitute a dangerous 
and defective condition of which city 
had knowledge. St.1923, p. 675.—AI- 
ae .v. City of Log Angeles, 110 P.2d 


Ga.App. Petition alleging that city 
laid or caused to be laid drain pipes on 
plaintiff’s property without plaintiff's 
consent and that water flowing through 
drain pipes had cut and washed and 
continued to cut, wash away and de- 
stroy large portion of plaintiff’s prop- 
erty, but not alleging that work done 
by: city was~-performed in unskillful or 
improper manner or negligently main- 
tained or that it was dangerous to 
health or life of plaintiff, did not state 
cause of action for creating or main- 
taining a “nuisance”. Code 1933, §§ 
69-308, 72-101; Laws 1901, pp. 477, 
494, 495, §§ 1 et seq., 43, 44.—Lawrence 
vy. City of La Grange, 11 S.H.2d 696. 


Kan. Petition alleging that six per- 
sons violently forced their way into 
plaintiff’s house and assaulted him and 
that after entering his house, they con- 
ducted themselves in a turbulent and 
destructive manner, pilfering and ran- 
sacking all rooms, drawers, and cabi- 
nets was insufficient to show that city 
was liable under statute providing that 
all incorporated cities and towns shall 
be liable for all damages that may 
accrue in consequence of action of 
mobs within their corporate limits, 
since the pétition did not show a 
“mob” within meaning of the statute. 
Gen.St.1935, 12-201.—Maus v. City of 
Salina, 114 P.2d 808, 154 Kan, 38. | 


N.Y.App.Div. In action for injuries 
sustained by plaintiff who allegedly fell 
on the ice on the public sidewalk ad- 
joining one defendant’s premises, com- 
plaint stated facts sufficient to consti- 
tute a cause of action as to that de- 


fendant.—Geary v. Service, 22 N.Y.S. 
2d 861. 
N.Y.App.Div. Complaint alleging 


that for six years prior to commence- 
ment of action against village sewage 
plant was inadequate to properly care 
for and treat sewage and was not in 
proper repair and that it had been im- 
properly maintained with the result 
that offensive odors were given off by 
it to the damage of plaintiff did not 
state a cause of action where there was 
no allegation that a claim was filed 
with village clerk in compliance with 
statute governing bringing of actions 
against village. Village’ Law, § 341-b.— 
Schenker v. Village of Liberty, 24 N.Y. 
8.2d 511, 261 App.Div. 54. ° 


N.Y.App.Div. In action against con- 
struction corporation for damages sus- 
tained by falling on sidewalk being re- 
paired during street construction work, 
plaintiff’s allegations with respect to 
contract between corporation and State 
Department of Public Works were 
proper to end that if corporation ad- 
mitted or failed .to deny allegations, 
plaintiff would be relieved of necessity 
of proving them.—Mensch y, Bero En- 
gineering & Construction Corporation, 
25 N.Y.S8.2d 893, 261 App.Div. 1038. 

Ohio App. 
ring that city was liable for death 
of plaintiff's decedent for creating and 
maintaining a nuisance along the edge 
of a trench alongside a sewer under 
construction in alley back of plaintiff’s 
premises was not demurrable, since 
city in constructing sewer was engaged 
in a ‘governmental function’, and if 
the condition created constituted a nui- 
sance, city could be held liable under 
its statutory obligation to keep its 
streets free from nuisance, Gen.Code, 


that there was no - 


An amended petition aver-- 


/ 


met ys yr 


«art aae 


- § 8714.-Liesman vy. City of Brookville, 


es 84 N.B.2d 580. 


_. Pa.Com.Pl. Plaintiff’s statement must 
aver specific facts showing defendant’s 
negligence and responsibility for in- 
juries sustained, and should indicate 
owner of premises on whose sidewalk 
accident occurred.—Lavelle v. City of 
Carbondale, 41 Lack.Jur. 189. 
Pa.Com.Pl. In action against borough 
for damages to real estate, where plain- 
tiff’s statement does not aver compli- 
ance with Act 1937, 53 P.S. § 2774, or 
that the Court authorized institution of 
the action, such statement stricken off. 
—Orlando v. Borough of Hughestown, 
34 Luz.L.Reg.Rep. 386. 
Wis. Complaint which alleged that 
' eity was owner and proprietor of a 
commercial amusement park, the op- 
eration of which allegedly constituted 
a nuisance, was construable as charg- 
ing that the city was acting in a ‘‘pro- 
prietary capacity” rather than in a 
“sovernmental eapacity” so that city 
was not exempt from liability for main- 
taining nuisance—Blake v. City of 
Madison, 297 N.W. 422, 237 Wis. 498. 
Wis. Complaint which alleged that 
city was owner and proprietor of 
amusement park operated for profit, 
that after plaintiff became owner of 
property located across street from 
park, city erected flood lights to per- 
mit evening amusement activities and 
installed voice amplifying system and 
permitted tavern to operate in park, 
and that maintenance and operation of 
park in predominantly residential 
neighborhood interfered with comfort 
and physical well being of inhabitants 
of neighborhood and prevented proper 
rest and repose during late hours, af- 
forded inference and by reasonable in- 
tendment implied that noises incident 
to operation of park were physically 
annoying to persons of ordinary sensi- 
bilities and stated cause of action 
based on nuisance.—Blake v. City of 
Madison, 297 N.W. 422, 237 Wis. 498. 
See O’Neill v. Rosetown [1941] 3 
Dom.L.R. 706. 


§ 1994 

Colo. Amended complaint, alleging 
that city of Fort Collins, in exercise 
of its proprietary or business powers, 
contracted for a stipulated considera- 
tion to dig a silo on a farm outside the 
city, that city manager placed gaso- 
line shovel in hands of a careless, reck- 
less, and unskilled operator, and that 
husband of plaintiff was killed during 
digging of silo because of such oper- 
etor’s negligence, stated a cause of ac- 
tion as against demurrer for insuffici- 
ency of facts, even if the contract was 
ultra vires.—Mill v. City of Fort Col- 
lins, 104 P.2d 143. 

§ 1996 

Ala. In action for personal injuries 
sustained in fall caused by alleged de- 
fect or elevation or raised place in 
sidewalk, complaint must allege enough 
particulars to show that sidewalk 
might have been reasonably unsafe as 
alleged.—City of Birmingham v. Wood, 
197 So. 8865. 

In action for injuries sustained in 
fall caused by defect in sidewalk, al- 

~ legation of great particularity of _de- 

tail is unnecessary, and it is sufficient 
merely to state enough detail to show 
that sidewalk may be so defective as 
to be dangerous and then to state that 
sidewalk was dangerous.—City of Birm- 
ingham v. Wood, 197 So. 885. 

Complaint, alleging that there was 
“defect or elevation or raised place” 
in sidewalk, and that pedestrian’s foot 
came in contact with raised place, 
proximately causing her injuries, and 
that defendants uegligently caused or 
allowed sidewalk to be.or remain in 
condition not reasonably safe for use 
by public, was not defective as insuf- 
ficiently describing defect.—City of 
Birmingham y. Wood, 197 So. 885. 


§ 1997 

Kan. In action by pedestrian to re- 
cover damages from city for personal 
injuries sustained when the toe of her 
foot caught upon an iron stake ap- 
proximately one-fourth of an inch in 
diameter which extended approximately 
five inches above the ground and which 
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according to claim attached to and 
made part of the petition was located 
in parking between curbing and side- 
walk, but which according to the peti- 
tion proper was located in a thorough- 
fare, the petition did not state a cause 
of action, as against. general demurrer. 
Mead vy. City of Coffeyville, 107 P.2d 
711, 152 Kan. 799. 


§ 1998 

Ala. Complaint, alleging that side- 
walk was so defective by reason of 
elevation or raised place as not to be 
reasonably safe for use by public and 
that city negligently caused sidewalk 
to be so or negligently allowed it so 
to remain, so as to exist at time of 
plaintiff’s injuries, and to be proxi- 
mate cause of them, sufficiently alleged 
that defect had existed long enough to 
have been discovered and remedied by 
city by exercise of due care.—City of 
Birmingham v. Wood, 197 So. 885. 

,Pa.Com.Pl. Where plaintiff sues mu- 
nicipality in trespass for personal in- 
juries received in fall on snowy and 
icy sidewalk, but statement, setting 
forth that such condition of the side- 
walk had _ existed for “several days,” 
does not disclose the nature of the in- 
juries and defendant moves to strike 
off the statement. Held, that rule to 
strike off statement will be made ab- 
solute, as the statement should have 
more definitely set forth how long the 
sidewalk had been in such condition 
prior to accident, and also the nature 
of the injuries in greater detail.— 
Longo v. City of Scranton, 41 Lack. 
Jur. 101. 

§ 1999 


Ind.App. In determining whether 
complaint against city for injuries to 
pedestrian who fell on sidewalk was 
demurrable because notice to city failed 
to recite that sidewalk was _ located 
within corporate limits of city while 
allegations in complaint specifically al- 
leging that streets involved were streets 
located within city and that intersec- 
tion involved was _ within corporate 
limits of city could not be made to 
supply fatal omissions in notice, yet 
for purposes of demurrer allegations 
could be considered in passing upon 
sufficiency of complaint to state cause 
of action. Burns’ Ann.St. § 48-8001.— 
Volk v. Michigan City, 32 N.W.2d 724. 


§ 2002 

Cal.App. In action against city for 
damages for personal injuries allegedly 
resulting from defective condition of 
sidewalk, the city was not “estopped” 
from raising defense of insufficiency of 
claim because of city’s failure to 
specially plead such defense in its an- 
swer, since sufficiency of plaintiff’s 
claim was placed in issue by city’s gen- 
eral denial of plaintiff’s allegation that 
she had filed her claim with city. Gen. 
Laws 1937, Acts 5149, 5619—Hall v. 
City of Los Angeles, 111 P.2d 382. 

§ 2004 

UiLApp. In action by pedestrian for 
personal injuries resulting from trip- 
ping over small gas pipe adjacent to 
sidewalk, where plaintiff duly gave no- 
tice required by statute and started ac- 
tion within six-month period, but failed 
to allege the giving of statutory notice, 
court properly allowed, after verdict 
for plaintiff, amendment of complaint 
so as to show the giving of statutory 
notice, which amendment, when made, 
related back to the date of filing of the 
complaint and rendered admissible tes- 
timony offered under complaint. Smith- 
Hurd Stats. c. 70, 7.—Schafer v. 
City of Edwardsville, 32 N.E.2d 979, 
309 Ill.App. 437. 

Mont. In action against city for loss 
suffered by reason of flooding of prem- 
ises due to defective drainage system 
of city where property owner in his 
claim of account, which was by ref- 
erence made a part of complaint, esti- 
mated the loss of rentals due to city’s 
negligence at $20 per month, regardless 
of other evidence in the record as to 
rental values, an award of damages for 
loss of rentals in excess of $20 per 
month could not be sustained.—Hudon, 
y. City of Butte, 107 P.2d 882. 

N.Y.App.Div. In action by pedestrian 
for personal injuries sustained by trip- 
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ping in hole alleged to have been creat- j 


ed in a public sidewalk by defendant 


railroad and another, the issuance of 


permit by city to defendants to make — 4 
the hole could not be proved unless ~ 
pleaded.—Nuccio v. Long Island R. Co., 4 


27 N.Y.S.2d 655, 262 App.Div. 763. 
Ohio App. The mere fact that plain- 
tiff in describing defendant’s conduct 
alleged that defendant was negligent — 
did not limit her action for injuries — 
sustained in falling over a keg of sand 
in front of defendant’s store to an ac- 
tion for negligence, where plaintiff al- 
leged that defendant placed and per- 
mitted an obstacle and obstruction on | 
the sidewalk and street in front of its 
store in a dangerous and careless place 
and manner, since those allegations 
alleged facts constituting a “nuisance” — 
within statute. Gen.Code, § 13421— 
Pitzer v. Sears, Roebuck & Co., 31 N. | 


E.2d 450, 66 Ohio App. 35. ‘ 
A petition alleging that nf 
x 


Ohio App. 
defendant, while temperature was be- 
low freezing, sprinkled sidewalk know- | 
ing that water would form ice and ~ 
that defendant failed to take precau- — 
tions to prevent sidewalk from becom- ; 


eg 


ing dangerous to users, alleged an ac- 
tionable ‘nuisance’ placed ¢ 
by defendant and. case should have ~ 
been tried and submitted to jury as © 
a@ nuisance case.—Marziale y. Wilson, 
31 N.H.2d 480. Las 
Utah. In action against municipality — 
for injuries resulting from defective — 
sidewalk, evidence of city’s waiver or 
estoppel of statutory requirements as 
to giving of notice of injury was inad- 
missible, where no issue of waiver or 
estoppel was made. Rev.St.1933, 15-7- — 
76—Hamilton vy. Salt Lake City, 106 
P.2d 1028. : 
2008 


Ind.App. In action for injuries sus- 
tained when plaintiff stepped into un- 
guarded coal chute, complaint, alleging 
that plaintiff was in alley when in~ 
jured, and that opening was “flush to ~ 
the pavement of said alley and adjacent — 
to and used in connection with said 
property”, was based on theory that { 
opening was in alley, and hence there 4 
was no ‘variance’ where evidence 
showed that opening was in alley.— 
Conder v. Rowley, 34 N.E.2d 162. A 

Mo.App. Where asphalt was part of — 
paving of brick alley, but served to 
connect ends of sidewalk at ends of 
alley, such asphalt was itself a “side- 
walk” in the sense of having been evi- 
dently put down for safety and con- © 
venience of persons crossing the alley — 
on foot, and hence evidence of defect 
in such asphalt which,caused fall and 
resulting injuries of pedestrian, inter- 
posed without objection, supported 
pleaded charge of break in pavement 
of “sidewalk” and instruction predicat- 
ing city’s liability upon existence of 
ridge in ‘“‘sidewalk.”—Obert v. City of 
St. Louis, 148 S.W.2d 126. 

§ 2009 é 

Mass. In pedestrian’s action against 
town for injuries sustained by alleged 
defective condition of public highway, 
pedestrian’s misstatement in statutory 
notice to town of the place and cause 
of the accident as an “excavation or 
ditch along the shoulder of the road” 
instead of, as proved, a hole in the 
traveled part of the highway, was not 
an omission,’ but was an inaccuracy 
which pedestrian could and did meet 
by proof that there was no intention 
to mislead, and that town was not in 
fact misled. G.L.Ter.Ed. ec. 84, § 18, 
as amended by St.1933, e. 114, § 1.— 
Medeiros v. Inhabitants of Town of 
Somerset, 29 N.E.2d 21. 

§ 2011 

Ala. If pedestrian knows of defect 
in sidewalk, contributory negligence 
in not remembering and avoiding the 
danger is presumed in absence of sat- 
isfactory excuse, and burden of offering 
testimony to excuse forgetfulness is 
on pedestrian.—City of Birmingham vy. 
Monette, 1 So.2d 1. 

Where pedestrian knows of defect in 
sidewalk but was injured because of 
forgetfulness of defect, in order to re- 
but presumption of contributory negli- 
gence, there must be proof of some 
external circumstance apart from inat- 


in street x 


tention itself or mere absorption in 
some other subject.—City of Birming- 
ham v. Monette, 1 So.2d 1. | ‘ 
Mass. Even if notice to city stating 
that cause of injury was an unnatural 
accumulation of snow and ice, but not 
stating that there was any actionable 
defect in sidewalk, was sufficient to 
give rise to a canse of action against 
city, notwithstanding its defects, the 
burden was on plaintiff suing for in- 
jury to show that the city was not in 
fact misled by the statement of the 
- cause given in her notice, although the 
city had not given counter notice that 
plaintiff's notice was insufficient. G.L. 
 (Ter.Ed.) c. 84, §§ 18, 20, as amended 
, by St.1933, ec. 114, §§ 1, 3.—Pecorelli v. 
~~ Gity of Worcester, 30 N.H.2d 230. . 
__~*Pa, In 15 year old plaintiff's action 
against city for injuries, plaintiff had 
burden of showing his personal want 
of the intelligence, prudence, foresight, 
- or strength usual in those of plaintiff’s 
age in order that plaintiff could be re- 
lieved from defense of contributory 
~negligence.—Miller v. City of Erie, 16 
A.2d 37. 


_ Pa.Super. Where there are a number 
of depressions in a pavement, for some 

Pvot which municipality and property 
owner might be liable if an injury _re- 
sulted, but would not be if an accident 
resulted from others, ‘burden is on 

plaintiff to identify a defect imposing 
4 liability, as the specific cause of the 
- injury.—Frazier vy. City of Pittsburgh, 
- 15 A.2d 499, 142 Pa.Super. 88. 


3 : § 2012 
- La.App. In action for injuries sus- 
tained by patron in fall on a board 
walk of a municipally operated swim- 
.. ming pool, doctrine of ‘res ipsa loqui- 
tur’? could not be invoked since patron 
was in an equal position with the 
defendant to supply information re- 
garding the accident.—Goudeau vy. In- 
demnity. Ins. Co. of North America, 
— 200 So. 493. 


_ N.Y.App.Div. Where lessee of store 
and cellar was in possession and con- 
trol of cellarway in sidewalk covered 
by iron doors, and pedestrian died 
from fall into cellarway when doors 
were open, lessee was bound, to avoid 
liability, to show that cellarway was 
‘in actual use for ingress or egress of 
persons or for loading or unloading, 
and that the condition did not result 
- from its own act but from that of some 
stranger or intruder, or otherwise to 
exonerate itself.—McWntyre v. Bick- 
Mie word's, ine., 25 N.Y.8.2d,'992, 261 App. 
_. Diy, 834. e 
BA; N.C. The happening of an injury as 
the result of a defect in’ street does 
- not raise a presumption of negligence 
on part of municipality, and there must 
be evidence of notice of the defect either 
actual or constructive to the municipal 
authorities.—Gettys v. Town of Marion, 
10° S:E.2d 799, 218°N.C. 266. 
The existence of defective condition in 
im a street which causes an injury is not 
4 ‘negligence per se’’ and the “res ipsa 
5 loguitur doctrine’ does not apply in ac- 
tions against municipalities by reason 
3 of injuries to persons using the streets, 
. —Gettys v. Town of Marion, 10 S.H.2d 


f 
i 


') 


799, 218 N.C. 266. 
In pedestrian’s action against munici- 


pality for injuries sustained when 
é pedestrian stepped on lid of water 
if meter box which was located on grass 
4 plot between paved portion of sidewalk 


and curb, and the lid turned or slipped, 
causing the pedestrian to fall, the “res 
ipsa loquitur doctrine’ was inapplica- 
ble, and pedestrian could not recover, in 
absence of evidence warranting infer; 
ence that meter box was improperly 
placed, constructed or maintained and 

: evidence that municipality had any no- 
tice, actual or constructive of any de- 
fect in condition of the meter box.— 
Gettys v. Town of Marion, 10 S.H.2d 
799, 218 N.C. 266. 

Or. A municipality is under duty to 
maintain its sidewalks in a reasonably 
safe condition: for use of pedestrians; 
however, it is not an ‘insurer’ against 
injury caused by every trivial defect 
in a sidewalk, and mere happening of 
an accident in and of itself does not 
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show conditions outside himself which — 


pa e 


speak of negligence.—Freer y. City of 
Eugene, 111 P.2d 85 é 
z § 2013 : : 

Cal.App. In pedestrian’s | action 
against city for personal injuries alleg- 
edly resulting from defective condition 
of sidewalk, the pedestrian had burden 
of proving compliance with statute re- 
lating to claims for personal injuries 
against municipalities. Gen.Laws LOST, 
Acts 5149, 5619.—Hall v. City of Los 
Angeles, 111 P.2d 382. : 

Mo.App. In-~ pedestrian’s action 
against city for injuries suffered in 
fall because of defectin condition of 
paving, pedestrian’s burden was only 
to offer substantial evidence that fall 
resulted from negligence and not to 
exclude possibility that fall might have 
happened from some cause for which 
city was not liable-—Obert v. City of 
St. Louis, 148 S.W.2d 126. 

N.C. In action for death of pedes- 
trian resulting from a fall from side- 
walk alleged to have been improperly 
and inadequately constructed and 
maintained, burden of showing negli- 
gence of municipality was upon the 
plaintiff.cWall v. City of Asheville, 13 
S.E.2d 260, 219. N.C. 163.. 

Pa.Super. In action against city for 
injuries sustained by pedestrian fall- 
ing on sidewalk, city seeking to fasten 
liability on mortgagee of adjoining 
premises must prove that mortgagee 
was in actual control and possession, 
and that mortgagee personally or 
through an agent exercised acts of 
dominion which owner of similar prop- 
erty would exercise under the circum- 
stances, including inspection of prem- 
ises, making of repairs, arranging 
leases, collection of rents, eviction of 
tenants, and payment of all expenses 
of maintenance.—Zisman y. City of 


Dugueene, 18 A.2d 95, 143 Pa.Super. 
S.C. In action against city for dam- 


ages allegedly caused by surface wa- 
ter being drained upon plaintiff’s prop- 
erty as result of the building of an 
embankment or roadbed by city and 
failure by city to provide means for 
carrying away surface water in rainy 
seasons, plaintiff was not bound to 
prove its title back to a grant from 
the state, especially where no one was 
claiming the property as of a right 
superior to that of plaintiff, but plain- 
tiff was bound to prove that it was 
in lawful possession of property 
claimed to have been damaged. Code 
1932, § 7301.—Macedonia Baptist 
Church vy. City of Columbia, 10 S.H.2d 
3505195 'S.C."5 9: 
§ 2014 

Cal.App. In action by pedestrian 
against city for personal injuries suf- 
fered from a fall while she was walking 
along sidewalk during a very dark 
night, city, before it could prevent her 
recovery, was required to show that 
negligence, if any, of pedestrian con- 
tributed directly and proximately to 
cause her fall over obstruction in walk. 
Peete y. City of Burbank, 111 P. 


Fla. Where pilot’s testimony in ac- 
tion against municipality for injuries 
received’ in airplane accident showed 
that pilot did not attempt to familiar- 
ize himself with danger areas before 
landing, pilot’s case contained sufficient 
evidence of contributory negligence to 
shift to pilot burden of removing fac- 
tual presumption of contributory neg- 
ligence or show exonerating circum= 
stances, and hence refusal of pilot’s re- 
quested instruction that burden of 
proof on issue of contributory negli- 
gence was on municipality was not er- 
ror and, if error, was harmless.—Peay- 
ey v. City of Miami, 1 So.2d 614. 

N.C. In action for death of pedestri- 
an resulting from fall from sidewalk 
alleged to have been improperly and 
inadequately constructed and main- 
tained, burden of showing contributory 
negligence of pedestrian was on the 
municipality.—Wall v. City of Ashe- 
ville, 13 S.E.2d 260, 219 N.C. 1638. 

Pa.Super. When, in broad daylight, 
one walks into an obvious and exposed 
defect in a sidewalk, presumption of 
contributory negligence arises, and in 
suit for injuries plaintiff is obliged to 


156 
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prevented him from seeing the defect, 
or which would excuse his failure to 
notice it,—D’Annunzio yv. Philadelphia 
Suburban Water Co., 18 A.2d 86, 143 
Pa.Super, 422. ; ; 


§ 2015 : 
Cal.App. In_ pedestrian’s action for 
injuries sustained in fall into open 


freight elevator shaft in sidewalk in 
front of defendants’ premises, exclu- 
sion of city ordinance addressed solely 
to traflic regulations was proper, since 
ordinance was inapplicable.—Osrowitz 
v. Market Inv. Co., 104 P.2d 681. 

Ky. A pedestrian suing for injuries 
sustained in fall into coal chute in 
sidewalk when cap tilted was not re- 
quired to prove exact mechanical defect 
which caused cap to tilé when stepped 
on, but it was sufficient to show that it 
did tilt in manner complained of, be- 
cause it would not have tilted in man- 
ner described had it been maintained 
in-condition reasonably safe for trav- 
eling public—Kniffiey v. Reid, 152 S. 
W.2d 615, 287 Ky. 212. 

Mass. In pedestrian’s action against 
owners of adjoining premises for in- 
juries sustained when doors of. bulk- 
head partly on sidewalk and partly on 
premises were opened while pedestrian 
was crossing over the doors, exclusion 
of Worcester ordinance requiring li- 
cense to place obstruction on sidewalk 


or to construet underground area under | 


sidewalk, and refusal to permit clerk 
in publie buildings department to state 
whether plan of bulkhead had _ been 
filed, was not error, where previous 
owner had constructed bulkhead, and 
ordinance related merely to erection 
and not to maintenance of underground 


cp Vieiahr pana hoe v. Calder, 29 N.B.2d 
N.J. In action against town by 


pedestrian for injuries sustained when 
she fell on metal covering of a storm 
gutter which was located within the 
street lines of the town, and which 
allegedly was a nuisance, and for dam- 
ages of the husband for the pedestri- 
an’s injuries, proffered proof of town, 
that after construction of the cover 
the avenue on which it was located was 
taken over by the county, was properly 
excluded, since the duty to fix the cover 
could not be delegated or transferred 
by the town prior to the abatement of 
the nuisance. N.J.S.A. 40:67-25, 40:67— 
26.—Fredericks v. Town of Dover, 15 
A.2d 784, 125 N.J.L. 288. 


Ohio App. In action for damages 
eaused by alleged nuisance in mainte- 
nance and operation of sewage treat- 
ment plant by municipality, allowing 
plaintiff to be examined by counsel of 
the municipality as to when plaintiff 
arrivéd in this country, where he was 
born, whether he was in liquor busi- 
ness, whether his wife was in, liquor 
business, whether his son was in liquor 
business, covering a period from ten to 
twenty years before time complained 
of by plaintiff, was error and the er- 


oo 


ror was prejudicial—Tarian v. City of 


Alliance, 82 N.H.2d 578. 


Pa.Super. In order to recover for in- 
juries sustained as result of a fall on a 
sidewalk, it was an essential element of 


2 


proof that plaintiff establish that de-— 
fendant city had actual or constructive 


notice of the particular defect which 
the plaintiff alleged caused her injury; 
the city not being an “insurer” against 
accident.—Clark vy, City of Pittsburgh, 
21 A.2d 413. 

In action for injuries sustained by 
plaintiff as a result of a fall on a side- 
walk, plaintiff had burden of establish- 
ing defective condition of sidewalk 
which caused her injuries and that such 
condition existed such a length of time 
that city’s officers, exercising a reason- 
able supervision, ought to have ob- 
served it.—Clark vy. City of Pittsburgh, 
21 A.2d 413. bs 
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Mass. In pedestrian’s action against 
owners of adjoining premises for in- 
Juries sustained when doors of bulk- 
head partly on sidewalk and partly 
on premises were opened while pedes- 
trian was crossing over the doors, ex- 
clusion of Worcester ordinance requir- 
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ing license to place obstruction on side- 
walk or to construct underground area 
under sidewalk, and refusal to permit 
elerk in public buildings department to 


state whether plan of bulkhead had> 
been filed, was not error, where previ- — 


ous owner had constructed bulkhead, 
and ordinance related merely to erec- 
tion and not to maintenance of under- 
- ground area.—Turturro vy. Calder, 29 N. 
E.2d 744. 
§ 2017 


Mich. Where customer sought recov- 
ery from store owner for injuries sus- 
tained when she fell as resuit of step- 
ping upon a loose stone on _ public 
sidewalk in front of store on theory 
that store owner created or permitted 
to exist a condition in nature of a 
nuisance upon or in vicinity of walk, 

~ and that such condition caused custom- 
er's accident, customer was required to 
establish freedom from contributory 
negligence.—Cadagan y. Great Atlantic 
& Pacific Tea Co., 298 N.W. 504, 298 
Mich. 207. 

N.J.Sup. In action for injuries re- 
sulting from defective sidewalk where 
plaintiff alleged that sidewalk and 
curbing had been negligently and im- 
properly constructed and maintained 
and that defendant had maintained 
and constructed a nuisance both public 
and private and that’as a result thereof 
plaintiff had sustained damages, testi- 
mony of person making repairs that 
he had never done that type of work 
before and that after he had made 
repairs for predecessor in title, a cer- 
tain condition existed, was properly 
admitted.—Manfra v. Paterson Say. 
Inst., 18 A.2d 605, 126 N.J.L. 93. 

N.Y.App.Div. If hole which defend- 
ant railroad and another created in 
public sidewalk and in which plain- 
tiff tripped, sustaining personal inju- 
ries, was an absolute nuisance, plain- 
tiff would be relieved from proving, in 
personal injury action, that she was 
free from contributory negligence.— 
Nuccio v. Long Island R. Co., 27 N.Y. 
S.2d 655, 262 App.Div. 763. 


N.Y.Mun.Ct. Generally, dimensions 
of defect in sidewalk are pertinent to 
question whether city or other munici- 
pality used reasonable care and_ pru- 
dence to detect and remedy defect 
which should have been foreseen as 
dangerous.—Grubman v. City of New 
York, 27 N.Y.S.2d 757. 
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Ala. In action against city for in- 
juries suffered in fall after stumbling 
over iron stake embedded in sidewalk, 
evidence that several other persons 
stumbled on stake but none of them 
fell was admissible.—City of Birming- 
ham v. Levens, 200 So. 888. 


Ill.App. In pedestrian’s action 
against municipality to recover for fall 
on sidewalk, evidence of prior acci- 
dents at place where pedestrian fell 
was admissible to show knowledge of 
defective condition of sidewalk on part 
of municipality.—White v. City of 
ag aa 28 N.E.2d 582, 306 IllLApp. 
29%, 
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Cal.App. In action against city for 
injuries sustained by five year old girl 
who, while playing in sandbox in pub- 
lic playground, was struck by baseball, 
evidence that after the accident the 
recreation commission prohibited play- 
ing of baseball with hard ball equip- 
ment at the playground was properly 
rejected. Gen.Laws 1937, Act 5619, § 
2.—Bauman y. City and County of San 

Francisco, 108 P.2d 989. 
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Cal.App. In pedestrian’s action for 
injuries sustained in fall inte open 
freight elevator shaft in sidewalk in 
front of defendants’ premises, where it 
wee alleged that iron bars holding 
elevator doors open were not effective- 
ly attached to doors and it appeared 
when pedestrian sought to introduce 
bars in evidence that the original bars 
had been replaced after accident by 
other bars, showing that original bars 
could not be introduced in evidence be- 
cause they had been replaced was not 
error.—Osrowitz v. Market Inv. Co., 104 
P.2d 681. 
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_.C.C.A.Mich, In action by airplane 
pilot against owner of other airplane 


and city for injuries suffered in ground | 
a on municipal airfield, evidence — 


eld to establish as a matter of law 


plaintiff's contributory negligence in 


' starting to taxi across the field without 


proper lookout to see other airplane 
landing. Comp.Laws Mich.1929, § 4816. 
—VFinfera v. Thomas, 119 F.2d 28. 

Ala. The length of time that iron 
stake remained embedded in sidewalk, 
its nature, and evidence that it was 
created in removing a_ traffic sign, 
justified inference of notice to the city 
and of city’s negligence in not causing 
its removal, as ground for recovery by 
person injured in fall after stumbling 
on stake.—City of Birmingham  v. 
Levens, 200 So. 888. 

Ala, The facts that many other per- 
sons had fallen oh sidewalk and that 
many others had slipped without fall- 
ing had a tendency to support injured 
pedestrian’s theory that sidewalk was 
not reasonably safe.-—City of Birming- 
ham vy. Monette, 1 So.2d 1 

Cal.App. In action against city un- 
der the Public Liability Act for in- 
juries sustained by child on a public 
playground, plaintiff must establish 
that there was in fact a dangerous or 
defective condition, that injuries of 
child resulted from that condition, that 
board, officer or person having author- 
ity to remedy the condition had notice 
or knowledge thereof, and that after 
acquiring such notice or knowledge, 
the board, officer or person failed, 
within a reasonable time thereafter, to 
remedy the condition, or failed, with- 
in reasonable time, to take such ac- 
tion as might be reasonably necessary 
to protect the public. Gen.Laws 1937, 
Act 5619, § 2.—Bauman y. City and 
Seine of San Francisco, 108 P.2d 


In action against city for injuries 
sustained by five year old girl when 
struck by baseball while playing in 
public playground, evidence that play- 
ing of hard baseball was permitted in 
dangerous proximity to sandbox used 
by small children, that no barrier was 
maintained for protection of such chil- 
dren, and that small children were not 
kept away from sandbox while hard 
baseball was being played nearby, war- 
ranted finding that playground was in 
a “dangerous or defective condition” 
within the Public Liability Act. Gen. 
Laws 1937, Act 5619, § 2.—Bauman y. 
City and County of San Francisco, 108 
Pr2id Ose 

The very fact that five year old girl 
was injured while playing in sand- 
box in public playground operated by 
city, and while using the playground 
in the usual and ordinary way, was 
evidence that a “dangerous and defec- 
tive condition’? within the Public Lia- 
bility Act existed. Gen.Laws 1937, Act 
5619, § 2.—Bauman y. City and County 
of San Francisco, 108 P.2d 989. 

In action, against city for injuries 
sustained by five year old girl who, 
while playing in sandbox in public 
playground, was_ struck by baseball, 
evidence sustained implied finding that 
dangerous or defective condition of 
playground was a proximate cause of 
the injury so as to preclude avoidance 
of liability under the Publie Liability 
Act, notwithstanding concurring negli- 
gence of WPA instructor who _ fur- 
nished his own baseballs and_ bats, 
and who upon request allegedly re- 
fused to move field of play to another 
portion of the grounds... Gen.Laws 
1937, Act 5619, § 2.—Bauman vy. City 


and County of San Francisco, 108 P. 
2d 989. f 
In action against city for injuries 


sustained by five year old girl who, 
while playing in sandbox in public 
playground, was struck by baseball, 
evidente that for several years after 
superintendent and assistant superin- 
tendent of recreation commission had 
acquired knowledge that hard baseball 
was being played on grounds, no steps, 
except verbal orders which they knew 
were being violated, were taken to 
protect small children, warranted find- 
ing that those having authority to 
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remedy dangerous or defective condi- — 
tion ‘of playground had failed for an a 
unreasonable length of time to remedy — 
the situation. Gen.Laws 1937, Act 
5619, § 2.—Bauman vy, City and County 
of San Francisco, 108 P.2d 989. i 
Cal.App. Evidence, including photo- — 
graphs, supported finding that metal | 
flange of a drainpipe which protruded ’ 
about half an inch through the pave- 
ment within a crosswalk constituted 
a ‘dangerous. condition’ which was — 
hazardous to pedestrians, so as to au- | 
thorize pedestrian to recover against 
city for injuries sustained when she- 
fell as result of catching heel of her 
shoe on the flange—Sebern y. City of 
Riverside, 109 P.2d 747. Wane) 
Fla. In actions against municipality 
by pilot and owner of airplane for in-  — 
juries and damages received when \air 


nicipality had complied with duty of 
properly marking danger areas with 
red lanterns on municipal airport run- 
way which was under construction, in 
so far as question of municipality’s li- 
ability for injuries received when plain- = 
tiffs’ airplane collided with unlighted — 
road roller on runway while airplane AN 
was landing at airport was concerned.— — 
Peavey v. City of Miami, 1 So.2d 614. a 
Ga.App. In action against city for © Hun 
damage to plaintiff's automobile which 
he drove into a hole in a street, evi- 
dence supported verdict for plaintiff 
who alleged that city had failed proper- 
ly to guard the hole with barricades or | 
signals and that he drove automobile _ 
into hole without any negligence on his 
part at night when it was raining.— — 
ere of Rome y. Alexander, 11 S.E.2d 


Ga.App. In action by pedestrian — 
against city for injuries sustained in 
fall into deep, unguarded culvert at 
edge of street where street passed un- 
der railroad tracks in an underpath 
having concrete walls, when pedestrian — 
attempted to run from underpath to | 
avoid being struck by automobile, evi- me 
dence sustained allegations charging 
the city with negligence in failing to | 
keep its street reasonably safe for . 
pedestrians.—City of Rome y. Wright, — 
13 S.H.2d 102. wed, 

Ill.App. Evidence authorized pedes- 
trian’s recovery from city for broken 
leg resulting when pedestrian, at night, 
stumbled on a piece of conerete which ; 
had fallen on sidewalk in city during 
course of street repair work.—Reed v. 
City of Chicago, 32 N.H.2d 680, 309 Ill. — 
App. 129. if 

Ill.App. Conflicting evidence con- i 
cerning depth of hole in sidewalk held © 
to warrant recovery by pedestrian from 
city for rupture suffered in fall caused 
by stepping into such hole in the dark. 
—Frierdich v. City of Belleville, 32 
N.H.2d 987, 309 Ill.App. 438. 

Ill.App. Hvidence held to sustain 
verdict of $30,000 to pedestrian for in- 
juries suffered in fall on sidewalk 
caused by, stepping into hole or de- 
pression constituting defect in the side- | 
walk.—Wayland v. City of Chicago, 35 
N.E.2d 556, 311 Dll.App. 247. 

Ky. In action against city for dam- 
ages to house from diversion of water 
caused by construction of street, evi- 
dence held to make jury question on 
city’s negligence, and to authorize ver- 
dict for city.—Rust v. City of Newport, 
145 S.W.2d 511, 284 Ky. 567 

Ky. Evidence that city trucks dumped 
garbage and other refuse on vacant 
lot owned by mayor at mayor’s request 
presented question for jury as _ to 
whether the city and mayor thereby 
created a nuisance damaging plaintiffs’ 
adjoining property.—City of Frankfort 
v. ee 151 S.W.2d 1063,.287 Ky. 
141. 

Ky. In action for injuries to pedes- 
trian who fell into coal chute in side- 


Evidence held to establish that ea 
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walk when cover tilted, property own- 
er’s description of place as being ‘‘bad 
sufficiently described condition as de- 
fective, since word “bad” is universal- 
ly defined and used as defective, faulty, 
inferior, or imperfect.—Kniffley v. Reid, 
152 S.W.2d 615, 287 Ky. 212. } 
La.App. In suit against city for in- 
juries sustained by woman who fell 


because of defect in sidewalk curbing, 


evidence that break in curb was about 
a foot long and several inches in 
depth, and that metal binder protecting 
curb was broken and bent down to- 


ward street, established that condition 


of curb constituted a hazard to_pedes- 
trians.—Parker yv. City of New Orleans, 


‘1 So.2d 1238. 


Mass. The occupant of premises ad- 


_ joining public sidewalk was not liable 


for death of intestate who allegedly 
fell on sidewalk as result of occupant’s 
negligence in causing an unnatural ac- 
cumulation of ice and snow on side- 
walk, where there was no evidence to 
support finding that snow and ice on 
which intestate slipped came upon 
sidewalk as result of shoveling from 
pevately, owned .area.—Reece v. P. W. 

onoghue Co., 30 N.H.2d 242. 

Mich. In action by property owners 
against city to enjoin the operation by 
city of a garbage incinerator in such 
manner as to give off foul and offensive 
odors and stenches, evidence supported 
trial court’s findings that the operation 
of the incinerator was a nuisance and 
should be abated by a permanent in- 
junction restraining its use until sueh 
time as it might be operated without 
creating and disseminating foul and 
noxious gases and odors over the resi- 
dential district in which it was located. 
—Northwest Home Owners Ass’n_ vy. 
City of Detroit, 299 N.W. 740, 298 
Mich. 622. 

‘Mo.App. Evidence held not to au- 
thorize recovery from abutting owners 


by pedestrian injured by fall on ice 


formed in street by freezing of water 
leaking from service pipe, on ground 
of owners’ negligence in Uae 
leak.—Tower v. City of St. Louis, 14 
$.W.2d 100. 

Mo.App. Bvidence held to authorize 
recovery by pedestrian for injuries 


’ suffered in fall caused by buckled con- 


dition of edge of asphalt paving of 
alley.—Obert y. City of St. Louis, 148 
$.W.2d 126. 

Mont. In action against city  evi- 
dence sustained finding that city was 
liable to property owners for damage 
due to negligent and improper con- 


struction and maintenance of drainage 


system.—Hudon y. City of Butte, 107 
P.2d 882. 

N.J. In action against city for in- 
juries sustained when _ pedestrian 
stepped into meter box which was a 
part of municipal water distribution 
service and which was located in pub- 
lic sidewalk near curb, evidence war- 
ranted finding that the city had 
opened and had not thereafter secure- 
ly fastened the box.—Fay v. City of 
Trenton, 18 A.2d 66, 126 N.J.L. 52. 

N.Y. In action against city by one 
of Works Progress Administration 
workers who were authorized by city 
to use corridor in building in which 
city stored supplies for distribution to 
persons requiring relief, evidence sus- 
tained finding that city employees cre- 
ated a dangerous condition in the cor- 
ridor by the negligent manner in which 
they piled up supplies and that Works 
Progress Administration worker was 
injured as a result of such negligence 
and hence could recover from city.— 
Duren vy. City of Binghamton, 28 N. 
BH.2d 918, 283 N.Y. 467, affirming 18 
N.Y.S.2d 518, 258 App.Div. 694, af- 
firming 15 N.Y.S.2d 518, 172 Misc. 580. 

N.Y.App.Div. Evidence held not to 
authorize recovery from village for 
death of infant drowned while bathing 
in pool constructed and maintained by 
village, on issue of life guard’s negli- 
gence in failing to dive promptly to 
recover the drowning person, and issue 
of proximate cause.—Pierce v. Village 
of Ravena, 24 N.Y.S.2d 369, 261 App. 
Div. 849, reversing 22 N.Y.8.2d 32, 174 
Mise. 774. 


N.Y.App.Div. In action against city 
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and individual for wrongful death as 
result of defendants’ negligence, judg- 
ment dismissing complaint on merits 
was affirmed in so far as judgment 
favored city and reversed with new 
trial in so far as’ judgment favored 
individual defendant, where plaintiff 
failed to establish a cause of action 
against city, but did establish a prima 
facie cause of action against individual 
defendant.—Gershon v. City of New 
York, 25 N.Y.S.2d 201, 261 App.Div. 
903. 

N.Y.Mun.Ct. In action against city 
for injuries to pedestrian as result of 
fall when heel of her shoe was caught 
in broken .sidewalk, plaintiff's mere 
testimony that “her heel was caught” 
was insufficient to establish trap in 
sidewalk, as manner in which heel was 
caught and fact that it was held fast 
were also required to be shown. 
Grubman vy. City of New York, 27 N.Y. 
$.2d 757. : 

N.Y.City Ct. In action for injuries 
suffered in falling over sidewalk cellar 
doors, evidence indicating that light 
was insufficient and that doors had 
been open and unattended for ten 
minutes, held to authorize recovery un- 
der provision of Administrative Code 
of city of New York regulating mainte- 
nance of such doors. Administrative 
Code, § C26—226.0.—Sauchelli v. Hick- 
ox, 24 N.Y.S.2d 478, affirmed 24 N.Y. 
$.2d 480. 


N.C. In pedestrian’s action against 
municipality for injuries sustained 
when pedestrian stepped on lid of water 
meter box which was located on grass 
plot between paved portion of sidewalk 
and curb, and the lid turned or slipped, 
causing the pedestrian to fall, the ‘‘res 
ipsa loquitur doctrine’ was inapplica- 
ble, and pedestrian could not recover, in 
absence of evidence warranting infer- 
ence that meter box was improperly 
placed, constructed or maintained and 
evidence that municipality had any no- 
tice, actual or constructive of any de- 
fect in condition of the meter box.— 
Gettys v. Town of Marion, 10 S.H.2d 
799, 218 N.C. 266. 

_N.C. In action against city for inju- 
ries to pedestrian falling on sidewalk 
as alleged result of defective condition 
of coal chute cover, evidence held suffi- 
cient to take to jury question whether 
dangerous condition of sidewalk had 
existed for sufficient time to support 
inference of implied notice thereof to 
city and to justify jury’s finding that 
city was guilty of negligence, proxi- 
mately causing injuries, in failing to 
keep sidewalk in proper repair and 
reasonably free from dangerous condi- 
tion.— Radford vy. City of Asheville, 13 
S.H.2d 256, 219 N.C, 185. 


Ohio App. In landowner’s action 
against city for damages resulting 
from odors given off by sewage treat- 
ment plant and the sludge therefrom 
allegedly deposited in the stream 
which flowed through plaintiff’s land, 
where it appeared stream was already 
polluted by sewage before reaching 
defendant city or its plant, evidence 
did not show any causal connection 
between operation of defendant’s plant 
and claimed interference with com- 
fortable use of the plaintiff's home so 
as to render city liable therefor.— 
Bert v. City of Alliance, 32 N.H.2d 
49, 

In landowner’s action against city 
for damages allegedly resulting from 
odors given off by sewage treatment 
plant and the sludge therefrom de- 
posited in stream which flowed 
through plaintiff's land, conflicting 
evidence failed to show any substan- 
tial injury for which landowner was 
entitled to recover.—Bert vy. City of 
Alliance, 32 N.H.2d 49: 

Ohio App. Evidence that municipal- 
ity constructed sewers which emptied 
into open stream running through mu- 
nicipality and thence onto plaintiff's 
land, and that municipality as result 
thereof polluted stream and permitted 
others to pollute it, established that 
municipality was maintaining a “con- 
tinuing nuisance’, for which plaintiff 
was entitled to damages.—Stone y. City 
of Ashland, 32 N.W.2d 560. 


Pa. Evidence L 4 
elevation of part of sidewalk, bordered 
by a flat strip of iron, was such a 
trifling defect that it did not impose 
liability upon either property owners 
or city for injuries sustained by pedes- 
trian when she fell thereon.—Davis VY. 
Potter, 17 A.2d 338, 340 Pa. 485. | 

Pa. Evidence held to authorize re- 
covery by pedestrian from city for 
injuries suffered in fall on crosswalk 


-not kept in condition required by law. 


—O’Hara vy. City of Scranton, 19 A.2d 
114. 

R.I. Evidence warranted wife’s_ re- 
covery from city for injuries sustained 
when she fell into hole in sidewalk, 
on ground that city had actual or con- 
structive notice of existence of hole on 
forenoon of day of accident, and that 
wife fell into hole at 11:30 p. m. be- 
cause of negligence of defendant in 
failing to repair hole or erect barri- 
cades or lights, and that wife was not 
nemligenis oe Tckle vy. Quinn, 14 A.2d 


Tex.Civ.App. In action for injuries 
to crops and land resulting from city’s 
diversion of a river, admission of a 
deed, by which land was conveyed to 
the plaintiff for consideration of $65 
per acre two years before dam was 
constructed, was not error where it was 
admitted with reservation that it could 
not be considered in determining mar- 
ket value of land as against contention 
that it was calculated to cause the 
jury to believe that they could base 
their finding of market value on the 
recitation of purchase price contained 
in the deed.—City of Corpus Christi 
v. McMurrey, 145 S.W.2d 664, error dis- 
missed, judgment correct. 

Wash. Evidence that pedestrian 
slipped while crossing street on paint- 
ed strip indicating a school crossing, 
and that strin was wet and slippery, 
did not establish negligence on part 
of city so as to entitle pedestrian to 
recover from city for injuries sus-~ 
tained, where it appeared that acci. | 
dent was one which could not be rea- 
sonably anticipated and which, ac- 
cording to common experience, was not 
likely to happen.—Fritsche v. City of 
Seattle, 116 P.2d 562. 
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Ala. The length of time that iron 
stake remained embedded in sidewalk, 
its nature, and evidence that. it was 
created in removing a traffic sign, jus- 
tified inference of notice to the city 
and of city’s negligence in not causing 
its removal, as ground for recovery by 
person tee in ete ee stumbling 
on stake.—City 0 irmingha 2 
Levens, 200 So. 888. nian ¢ 

Cal.App. In action against city for 
injuries sustained by five year old girl 
who, while playing in sandbox in pub- 
lic playground, was struck by_base- 
ball, evidence that playground had 
been furnished with hard baseball 
equipment, that hard baseball had been 
played on portion of ground for many 
years, that on one prior occasion a 
woman had been hit by a hard base- 
ball, and that. on another occasion a 
baby buggy had been hit, sustained 
implied finding that those having au- 
thority to remedy the dangerous or de- 
fective condition had notice thereof. 
eee Bie eee 5619, § 2.—Bau- 
man v. City an ounty of San F - 
cisco, 108 P.2d 989. y hei 

Cal.App.. Bvidence that metal flange 
of a drainpipe bad protruded about 
half an inch through pavement within 
a crosswalk for a number of years, 
and that condition disclosed a con- 
spicuously dangerous situation, justi- 
fied finding that municipality had such 
“constructive notice” of defect as would 
permit pedestrian to recover for in- 
juries sustained therefrom.—Sebern y. 
City of Riverside, 109 P.2d\747. © 

Evidence that the protruding of a 
metal flange of a drainpipe about a 
half. an inch through the pavement 
within a crosswalk was the result of 
defective design or construction es- 
tablished that municipality had such 
actual notice of defect as would per- 
mit pedestrian to recover for injuries 
sustained therefrom.—Sebern vy. City 
of Riverside, 109 P.2d 747. 
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In action for injuries to pedes- 
ho fell into coal chute in side- 


property owner coupled with pedestri- 
an’s testimony as to occurrence of acci- 
cent was insufficient to constitute prima 
facie case against city, and verdict 
was properly instructed for city, where 
there was no evidence that city had any 
notice of condition complained of nor 
that it could have discovered such con- 
dition by exercise of ordinary care and 
pedestrian testified that there was noth- 
ing about appearance of covering or 
chute to indicate that either was in 
defective condition.—Kniffiey v. Reid, 
152, S.W.2d 615,. 287 Ky. 212. 

_ La.App. In suit against city for in- 
juries sustained by woman who fell 
because of defect in sidewalk curbing, 
evidence that hazardous condition of 
curbing had been in existence for about 
two months, and that two other per- 
sons had fallen at that spot, was sufii- 
cient to charge city with constructive 
notice of the danger—Parker v. City 
of New Orleans, 1 So.2d 123. 

N.C. The happening of an injury as 
the result of a defect in street does not 
raise «a presumption of negligence on 
part of municipality, and there must be 
evidence of notice of the defect either 
actual or constructive to the municipal 
authorities.—Gettys v. Town of Marion, 
10 S.E.2d 799, 218 N.C. 266. 

In pedestrian’s action against munici- 
pality for injuries sustained when 
pedestrian stepped on lid of water 
meter box which was located on grass 
plot between paved portion of sidewalk 
and curb, and the lid turned or slipped, 
causing the pedestrian to fall, the ‘res 
ipsa loquitur doctrine’ was inapplica- 
ble, and pedestrian could not recover, in 
absence of evidence warranting infer- 
ence that meter box was improperly 
placed, constructed or maintained and 
evidence that municipality had any no- 
tice, actual or constructive of any de- 
fect in condition of the meter box.— 
Gettys v. Town of Marion, 10 S.W.2d 
199;.218 N-C. 266. 


Pa.Super. In action for injuries sus- 
tained by plaintiff when she slipped 
and fell on sidewalk which was covered 
with sheet of ice which in turn was 
overlaid with a blanket of snow, evi- 
dence failed to establish that alleged 
defects which caused the fall had con- 
tinued to exist for such a period of 
time that city by exercise of reasonable 
care and diligence should have discov- 
ered it and put the sidewalk in a 
state of repair, and therefore cid not 
sustain judgment for the _plaintiff.— 
ees vy. City of Pittsburgh, 21 A.2d 


R.I. Evidence warranted wife’s re- 
covery from city for injuries sustained 
when she fell into hole in sidewalk, 
on ground that city had actual or con- 
structive notice of existence of hole on 
forenoon of day of accident, and that 
wife fell into hole at 11:30 p. m. be- 
cause of negligence of defendant in 
failing to repair hole or erect barri- 
cades or lights, and that wife was not 
Be ceed Brickle v. Quinn, 14 A.2d 
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Mo.App. A pedestrian, who suffered 
injuries in fall at point where edge of 
asphalt paving was buckled or curled, 
could not recover from city in absence 
of proof of causal connection between 
buckled or curled condition and the 
fall and resulting injury.—Obert v. 
City of St. Louis, 148 S.W.2d 126. 

In pedestrian’s action against city 
for injuries suffered in fall because of 
defect in condition of paving, pedestri- 
an’s burden was only to offer substan- 
tial evidence that fall resulted from 
negligence and not to exclude possibil- 
ity that fall might have happened from 
some cause for which city was not 
liable.—Obert v. City of St. Louis, 148 
S.W.2d 126. 

N.C. In action against city for in- 
juries to pedestrian falling on side- 
walk as alleged result of defective con- 
dition of coal chute cover, evidence 
held sufficient to take to jury ques- 
tion whether dangerous condition of 
sidewalk had existed for sufficient 
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time to support inference of implied 
notice thereof to city and to justify 
jury’s finding that city was guilty of 
negligence, proximately causing in- 
juries, in failing to keep sidewalk in 
proper repair and _ reasonably free 
from dangerous condition.—Radford v. 
City of Asheville, 13 S.BE.2d 256, 219 
N.C. 185: 

Pa. Wvidence was insufficient to es- 
tablish that a slight elevation of part 
of sidewalk, bordered by a flat strip 
of iron, caused pedestrian to fall, so 
as to entitle pedestrian to recover 
from city and abutting property own- 
ers for injuries sustained, where from 
pedestrian’s own testimony it appeared 
that she did not stumble or trip over 
slight elevation, but that she slipped 
on ice and fell.—Davis v. Potter, 17 
A.2d 338, 340 Pa. 485. 

Pa.Super. In action by pedestrian 
against city for injuries resulting from 
a fall, testimony of pedestrian describ- 
ing depression in sidewalk in which she 
stepped, which was corroborated by 
testimony of her companion and a wit- 
ness who saw pedestrian fall, indicated 
with reasonable certainty that ‘“proxi- 
mate cause” of injury was failure of 
city to repair a specified identified 
break in pavement, sufficient to impose 
liability upon it.—Frazier v. City of 
parte but ee 15 A.2d 499, 142 Pa.Super. 


Cal.App. In action by pedestrian 
against city to recover for personal in- 
juries suffered while walking along 
sidewalk during very dark night, city’s 
defense of contributory negligence was 
required to be established affirmatively 
by a_ preponderance of the evidence, 
unless negligence of pedestrian could 
fairly be inferred from evidence ad- 
duced to establish the pedestrian’s own 
case.—Redmond y. City of Burbank, 
Tlie es Ee lar ifs, 

In action by pedestrian against city 
for injuries suffered when she fell 
during very dark night on a stone wall 
approximately 15 inches in height 
placed directly across her path and 
on realty dedicated for sidewalk uses, 
evidence was insufficient to establish 
that pedestrian’s negligence, if any, 
contributed to the fall—Redmond v. 
City of Burbank, 111 P.2d 375. 

Colo. In pedestrian’s action for in- 
juries sustained in fall on icy cross- 
walk, whether crosswalk obstruction 
complained of constituted such a dan- 
gerous obstruction as to charge city 
with actionable negligence and wheth- 
er pecestrian failed to sustain burden 
of proof that fall resulted from the icy 
obstruction were for the jury.—City 


and County of Denver v. Caton, 114 
P.2d' 558; 
Ga.App. In action against city for 


damage to plaintiff’s automobile which 
he drove into a hole in a_ street, evi- 
dence supported verdict for plaintiff 
who alleged that city had failed prop- 
erly to guard the hole with barricades 
or signals and that he drove automo- 
bile into hole without any negligence 
on his part at night when it was rain- 
ing.—City of Rome vy. Alexander, 11 
S.E.2d 52. 

Ill.App. In action against city for 
injuries to pedestrian who _ allegedly 
fell when she stepped on curb because 
of its broken and uneven condition, evi- 
dence, showing that defective condition 
of curb was so obvious that it could 
have been plainly seen by a person 
standing on the opposite side of the 
street, and including pedestrian’s tes- 
timony that she was naturally cautious 
and looked at curb when she was about 
to place her foot on it, did not sup- 
port verdict allowing recovery.—Dy- 
mond y. City of Chicago, 35 N.H.2d 
531, 311 Ill.App. 250. 
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Cal.App. In personal injury action 
against city, wherein plaintiff testified 
that she appeared before a notary pub- 
lic to subscribe and make oath to 
claim filed with city council, trial court 
did not err in finding that a proper 
verified claim was presented to the city 
council, notwithstanding that plaintiff 
during the course of a former trial, 
under cross-examination, stated that 
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she never appeared before a notary 
Poe to sign the document. Gen.Laws 
937, art. 5149.—Redmond vy. City of 

Burbank, 111 P.2d 3875. i, J 
N.C. In action against city for dam- 
ages to plaintiffs’ land allegedly caused a 
by city emptying raw sewage into 
stream flowing past land, evidence that oe 
after notice of claim was delivered to 
city manager, members of city council 02 
and mayor visited land and expressed 
opinion that claim was correct was ad- — 
missible to show that mayor and mem- ~ 
bers of city council had been given 
‘notice’ of claim. Priv.Laws 1931, ec. . 
171, § 2.—Perry v. City of High Point, 
12 8$.H.2d 275, 218 Peay 714. ody ¥y ad 
ra, 


Where corporation obtained a 
judgment in tort action against city, 
it was presumed that the corporation 
complied with provisions of city char- 
ter in perfecting its demand against — 
city, since such compliance was neces- ~ 
sary to state_a cause of action—De- — 
partment of Water and Power of City 
of Los Angeles v. Inyo Chemical Co., 
108 P.2d)410,..16 Cal.2d, 744,) priory 
opinion 100 P.2d 822. ‘ay 

Tex.Civ.App. Where home rule city 
employee sued city for injuries sus- Aa 
tained because of alleged negligence in 
furnishing a truck to a coemployee and 
city filed plea in abatement setting out — 
ordinance which required notice of in- nie 
jury to be filed within 30 days after 
injury, employee was entitled to trial 
on the merits, since matter urged by 
city was in bar and a trial was proper an 


proceeding to determine whether em- 
ployee had a cause of action. Vernon’s _ 
Ann.St.Const. art. 11, § 5.—Galvan ve 
City of Brownsville, 144 S.W.2d 966, 
error granted, pae ey 
Va. In action against city to re- 
cover damages, for property destroyed 
when city employees attempted to pull 
down walls of a burned building, in- 
struction that jury should find for 
plaintiff. if city was attempting to re- 
move walls to protect passers-by on — 
public streets, and if city proceeded in 
a careless and negligent manner and 
if such negligent conduct was proxi- 
mate cause of damage to plaintiff, was 
not: objectionable as imposing too high — 
a duty on city and‘allowing jury to 
pass on whether razing the walls was — 
a governmental or ministerial act, and 
as failing to show a violation of any 
duty to plaintiff as a property owner, — 
and as omitting city’s defense of ultra 
vires.—Burson v. City of Bristol, 10 
S8.H.2d 541. 
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C.C.A.Mich. In action by airplane pi- 
lot against owner of other airplane and 
city for injuries suffered in ground col- 
lision on municipal airfield, evidence 
held not to warrant submission to jury 
of question of pilot’s right to rely upon 
light and radio signals from city’s sig- 
nal tower, as affecting contributory 
Bey ieonce-t Latere v. Thomas, 119 F, 
d 28. 

C.C.A.Miss. In suit against city for 
wrongful death of deceased resulting 
from collapse of bleachers during a 
soft ball game at city playgrounds, 
which city soft ball league had been 
given permission to use for games, 
whether city was negligent in failing 
to exercise reasonable care in mainte- 
nance of bleachers and whether it had 
failed to inspect them were questions 
for jury. Code Miss.1930, §§ 2391, 
2414, 2437.—Harllee v. City of Gulf- 
port, 120 F.2d 41. 

Ala, In landowner’s action against 
municipality for damage to realty, 
where evidence wholly failed to show 
that city in widening and deepening a 
ravine above laintiff’'s property, in 
order to facilitate surface drainage, 
extended the ditch onto plaintiff’s prop- 
erty and removed a part thereof, as 
alleged in three counts of complaint, 
sounding in trespass, case should not 
have been submitted to jury on such 
counts.—City of Birmingham y. Nichols, 
1 So.2d 5 

Ky. In action against city for dam- 
ages to house from diversion of water 
caused by construction of street, evi- 
dence held to make jury question on 
city’s negligence, and to authorize ver- 


- . past land, j L 
_ to mayor and city council, 


-. claiming damage, 
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‘lished by circumstantial evidence, and 
where a plaintiff describes nature and 
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dict for city.—Rust v. City of Newport, 
145 S.W.2d 511, 284 Ky. 567. — 
N.C. Evidence that plaintiffs filed 


notice of claim with city manager of 


city of High Point for damages _to 
plaintiffs’ land caused by city empty- 
ing raw sewage into stream flowing 
that notice was addressed 
that city 
manager, at subsequent meeting of city 
eouncil, stated that plaintiffs were 
and that after de- 
livery of notice of claim to, city man- 
ager, mayor and members of city coun- 


. il visited land and expressed opinion 


that claim was just, was sufficieat for 


_ jury on issue whether plaintiffs had 
complied with requirement of city char- 


ter relative to giving “notice” to city 
council as ‘condition precedent” to 
commencement of action against city 
for damages. Priv.Laws 1931, c. 171, § 
City of High Point, 12 


 -§$.B.2d 275, 218 N.C. 714. 


Ohio App. In landowner’s action 
against city for damages allegedly 
resulting from odors given. off by 

sludge 


Negligence can be estab- 


location of a fall, it is for jury to de- 
termine whether a defect which existed 
in small area described was cause of 


injury, and if defect was of sufficient 


consequence to charge defendants with 
negligence, and defendants had notice 
of its existence, the case is for the jury. 
—Frazier v. City of Pittsburgh, 15 A. 
- 2d 499, 142 Pa.Super. 88. 

§ 2044 
Cal.App. Generally, whether a given 


get of facts or circumstances creates a 
yuh 


“dangerous or defective condition” of 
a playground for which a city may be- 
‘ecome liable under the Public Liability 
Act is for the jury. Gen.Laws 1937, 
Act 5619, 2—Bauman y. City and 
County of San Francisco, 108 P.2d 989. 
Both the negligence of 


; § 2045 

Ala. Evidence that many other per- 
sons had slipped and fallen, that many 
others had slipped without falling on 
sidewalk over a long period of years, 
and that sidewaJk was slick and slop- 
ing, was sufficient to submit to jury 
whether sidewalk had a dangerous de- 
_feet.—City of Birmingham v. Monette, 
1.So.2d 1. 

In action against city by pedestrian 
injured in fall on sidewalk, fact that 
sidewalk was constructed by the city 
and fact that its engineers were fa- 
miliar with condition of sidewalk 
during the period of its use were sufli- 
ecient to submit to jury issue whether 
the city was negligent in maintaining 
sidewalk.—City of Birmingham y. Mon- 
ette, 1° So.2d 1. 

Ariz. If reasonable men may differ 
about whether city has repaired a 
sufficient portion of a street to respond 
to needs of traveling public, or if 
there might be a reasonable difference 
as to whether the preparation is suf- 
ficient in both quantity and quality, 
it is for the jury to determine, but if 
situation is such that it must appear 
to any reasonable man that city has 
performed its full duty, question is one 


of law for the court.—Rush y. City 
of Globe, 109 P.2d 841. 

Cal.App. In actions under Public 
Liability Act against municipalities 
for injuries allegedly sustained as re- 
sult of defective sidewalks or streets 


there is no hard and fast rule as to 
character or extent of defect in side- 
walk or street that is necessary to im- 
pose liability upon municipality and 
each case must stand upon its own 
particular facts, and, generally, wheth- 
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er a defect in sidewalk or street is of 
such nature as to render municipality 
liable is for jury: St.1923, p. 675, 
2.—Ackers y. City of Los Angeles, 104 
Pi2a 1399: i eRe 

In action under Public Liability Act 
against a municipality for injuries al- 
legedly received when plaintiff fell up- 
on a defective sidewalk, where com- 
plaint alleged that depression in side- 
walk was about 12 inches long, 3 inches 
wide and 2 inches deep, issue of munic- 
ipality’s liability was for jury. St. 
1923, p. 675, § 2.—Ackers y. City of 
Los Angeles, 104 P.2a-399. 

Cal.App. In actions under Public 
Liability Act against municipalities 
for injuries allegedly sustained as re- 
sult of defective sidewalks or streets, 
question whether defect in sidewalk 


or street is of such a nature as to 
render city liable is for jury. St. 
1923, 675.—Allen y. City of Los 
Angeles, 110 P.2d 75. 


In action under Publie Liability Act 
against city for injuries to pedestrian 
who fell .upon defective sidewalk at 
night wherein complaint alleged that 
there was elevation in sidewalk two 
inches high, six inches in width and 
as long as width of sidewalk of which 
condition pedestrian had no knowl- 
edge, issue of city’s liability was for 
jury. St.1923, p. 675.—Allen. vy, City 
of Los Angeles, 110 P.2d 75. 

In action under Public Liability Act 
against city for injuries to pedestrian 
who fell on sidewalk at night, wheth- 
er temporary structure used as a side- 
walk was constructed in customary or 
usual manner was for jury. St.1923, 
p. 675.—Allen y. City of Los Angeles, 
LLOGP 2d -75t 

Conn. Coasting on a public street is 
not a ‘nuisance’? per se, and designa- 
tion of places by a municipality where 
coasting is permitted does not neces- 
sarily and as a matter of law amount 
to licensing a “public nuisance’. Gen. 
St.1930, § 460.—Bagni v. City of Bris- 
tol, 14 A.2d 716, 127 Conn. 38. 

That city permitted coasting upon 
one of its streets did not of itself as 
a matter of law render city liable to 
person injured by unknown coaster 
upon theory that city created a ‘nui- 
sance”’. Gen.St.1930, § 460—Bagni vy. 
oe of Bristol, 14 A.2d 716, 127 Conn, 


Ill.App. In action by pedestrian 
against city for injuries sustained 
while walking on sidewalk, whether 
pedestrian was guilty of contributory 
negligence, whether city was guilty of 
negligence in being responsible for 
accident, and whether admitted hole or 
depression in sidewalk was “proximate 
cause” of accident or sufficient to 
cause the accident, was for jury.— 
Tanunert v. City of Chicago, 31 N.H.2d 
342, 308 Ill.App. 327. 

Iowa. In action against city for in- 
juries sustained in fall on icy side- 
walk where it was alleged that city 
was negligent in flooding a sidewalk 
when flooding a skating rink and in 


failing to remedy icy condition of 
sidewalk, city was not entitled to 
directed verdict on ground that in 


flooding the rink city employees were 
engaged in a governmental function 
since even if employees were engaged 
in a governmental function, there re- 
mained question whether the_ city 
should have remedied the icy condition 
of sidewalk. Code 1939, §§ 5945, 5950. 
—Franks v. Sioux City, 296 N.W. 224, 

Mass. In actions against city and 
against bank for injuries sustained by 
plaintiff in fall when her foot slipped 
on one of a number ot metal letters 
which were inbedded in sidewalk in 
front of bank in accordance with per- 
mit issued by Board of Street Commis- 
sioners of city, and from the surface 
of which some of the anti-slip element 
had been worn, whether letters were in 
such condition as to constitute a “de- 
fect” in the sidewalk within meaning of 
statute, and whether city and bank 
were negligent in permitting the sice- 
walk to be in that condition, were queg- 
tions for jury. G.L.(Ter.Wd.) c. 84, §$ 
1, 15—Lynch vy. First Nat. Bank of 
Boston, 35 N.W.2d 488, 309 Mass, 458. 
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in an effort to avoid being hit by an 


automobile which veered toward him 
after colliding with another automobile, 
was for the jury.—Brewer v. Town of 
Lucedale, 198 So. 42. 


N.J. In action against town by 
pedestrian for injuries sustained by 
pedestrian when she fell on a metal 


covering of a storm gutter located with- 
in the street lines of the town, and by 
her husband for her injuries, it was for 
jury, in determining whether town was 
liable, to decide whether the cover was 
negligently and improperly designed or 
constructed.—Fredericks v. Town of 
Dover, 15 A.2d 784, 125 N.J.L. 288. 


N.J. In action against city for in- 
juries sustained when pedestrian 
stepped into meter box which was a 


part of municipal water distribution 
service and which was located in pub- 
lic sidewalk near curb, evidence 
whether lid was immovable when in 
position was for jury.—Fay v. City of 
Trenton, 18 A.2d 66, 126 N.J.L. 52. 

In action against city for injuries 
sustained when pedestrian stepped in- 
to meter box which was a part of 
municipal water distribution service 
and which was located in public side- 
walk near curb, evidence whether mu- 
nicipality exercised reasonable care in 
maintenance of box was for jury.— 
Fay vy. City of Trenton, 18 A.2d 66, 
126° Nad. Ekx 52% 

N.Y.App.Div. In action against city 
for injuries received from explosion 
of flare powder, which was used to il- 
luminate streets, while plaintiff was 
participating in political parade as a 
paid member of a bank, liability of city 
was for jury.—Smith v. City of Albany, 
22 N.Y.S.2d 83, 259 App.Div. 1099. 

N.Y.App.Div. In action for injuries 
sustained by plaintiff who slipped on 
piece of ice which was on sidewalk in 
front of premises where defendant 
operated an ice plant, defendant’s negli- 
gence was for jury.—Haywood vy. Rubel 
Corporation, 22 N.Y.S.2d 888. 

N.Y.App.Div. In action against city 
and others for injuries sustained in 
fall on icy sidewalk, evidence from 
which jury might find that sidewalk 
was covered with ice three inches 
thick and that it was rough, uneven, 
and choppy, together with evidence 
that other walks on the same _ street 
were clean, and that there had been 
no precipitation for approximately 72 
hours prior to accident, created “ques- 
tions of fact” for the jury.—De Si- 
mone v. City of New York, 25 N.Y.S. 
2d 267, 261 App.Div. 913. 

N.Y.App.Div. In actions against vil- 
lage to recover for injuries sustained 
by pedestrian at night in fall when she 
allegedly tripped over curb which was 
about six and one-half inches above 
sidewalk level, whether curb consti- 
tuted a ‘nuisance’ negligently: main- 
tained by village so as to warrant re- 
covery from village was a fact question 
for jury.—Croner y. Village of Monti- 
cello, 26 N.Y.S.2d 63, 261 App.Div. 360. 

In actions against village to recover 
for injuries sustained by pedestrian 
at night in fall when she allegedly 
tripped over curb which was about six 
and one-half inches above sidewalk 
level, whether pedestrian tripped over 
curb and whether the curb was the 
proximate cause of her fall and result- 
ing injuries was for the jury.—Croner 
v. Village of Monticello, 26 N.Y.S.2d 
63, 261 App.Div. 360. 

N.C. Whether obstructions in a 
street which do not render the street 
obviously dangerous or unsafe present 
case of municipal negligence is question 
of fact—Gettys v. Town of Marion, 10 
8.H.2d 799, 218 N.C. 266. 

N.C. In action for death of pedes- 
trian resulting from. fall from side- 
walk alleged to have been improperly 
and inadequately constructed and 
maintained, evidence was sufficient for 
jury on issue whether municipality 
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y guilty of negligence causing the 
death of pedestrian.—Wall v. City of 


_, Ohio App. In action against city for 
injuries sustained by 62-year old 
woman when she stepped into snow- 
filled hole about six inches deep along 
edge of sidewalk, whether city, which 
had permitted hole to remain at point 
where driveway apron along edge of 
sidewalk terminated, was liable for 
injuries was a question for jury, not 
Ne aianding woman’s familiarity with 
sidewalk.—Cassidy v. City of Cincin- 
nati, 31 _N.H.2d 463. 

Okl. Where the evidence in a_ per- 
sonal injury action against a city is 
such that but one inference can be 
- drawn therefrom, the question of the 
city’s negligence, in respect to particu- 
lar alleged defect in a street or inter- 
section .or in city’s pavement, is a 
question for the court as a matter of 
law.—City of Tulsa v. Roberts, 107 
P.2d 1006. 

Pa.Super. In pedestrian’s action 
against property owner and borough to 
recover for injuries suffered when pe- 
destrian, at night, slipped on icy side- 
walk and fell on iron stake located 4 
inches from sidewalk, in plot between 
sidewalk and curb, negligence of de- 
fendauts was for jury.—Schaut v. Bor- 
ough of St. Marys, 14 A.2d 588, 141 
Pa.Super. 388. 

_Va. In pedestrian’s action against 
city for injuries sustained when pedes- 
trian fell over alleged defect in side- 
walk, evidence whether city exercised 
reasonable care to make sidewalk safe 
for pedestrian was for the jury.—Buck 
v. City of Danville, 15 S.B.2d 31, 177 
Va. 582. 

Wis. While insufficiency or want of 
repair in sidewalk is generally fact 
question, it is court’s duty to hold, as 
matter of law, that imperfections, 
which are clearly nonactionable defects, 
do not constitute insufficiency or want 
of repair within meaning of statutes.— 
Reynolds v. City of Ashland, 296 N.W. 
601, 237 Wis. 233. 

Wis. Whether sidewalk at place 
where plaintiff was injured was in an 
unsafe and defective condition was for 
jury. St.1939, § 81.15.—Mead v. City 


of Richland Center, 297 N.W. 419, 237 
Wis. 537. 
§ 2046 


Ala. Generally, sufficiency of signals 
or barriers to give reasonable warnings 
against defects and dangers in street 
is question for jury, but if it is so 
apparent to court that barrier is suffi- 
cient warning of danger to one exer- 
cising due care, without reasonable in- 
ference to contrary, question should 
not be presented to jury.—City of 
Birmingham vy. Smith, 200 So, 880. 

Ga.App. It is for the jury to deter- 
mine the extent and character of warn- 
ings or signals necessary and sufficient 
to give notice to members of the pub- 
lie using a city street of the presence 
of an excavation or obstruction.—City 
of Rome v. Alexander, 11 S.E.2d 52. 

What constitutes a reasonable time 
within ewhich a city must replace 
guards or signals giving warning of an 
excavation or obstruction in a street 
after notice of their removal by third 
parties or by causes over which the city 
has no control depends on the particu- 
lar circumstances and is a jury ques- 
tion.—City of Rome y. Alexander, 11 
$.E.2d 52. 

The degree of care required of a city 
in placing proper warnings near an 
excavation or obstruction in a_ street 
and in anticipating their destruction or 
removal depends on the circumstances 
of the particular case and is a question 
for the jury.—City of Rome v. Alex- 
ander, 11 S.E.2d 52. 

N.C. Generally, in an action for in- 
juries resulting from unguarded or 
unlighted opening, pitfall or obstruc- 
tion on a sidewalk or driveway, 
whether it was municipality’s duty to 
have guards and barriers or lights at 
the place of the accident for the pro- 
tection of travelers and whether pre- 
eautions taken were adequate or suf- 
ficient for the purpose are for the 
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_ Asheville, 13 S.B.2d 260, 219 N.C. 163. 


jury.—Wall v. City of Asheville, 13 S. 
E.2d 260, 219, N.C. 163. | 

8.C. Whe city installed water cut- 
off valve in ole 2% or 8 feet deep on 
shoulder of street along which there 
was no sidewalk and hole was left un- 
covered for long period of time, and 
pedestrian walking on street at night 
to avoid an automobile stepped on the 
shoulder and into hole sustaining in- 
juries and city had knowledge that pe- 
destrians would from time to time be 
forced to use shoulder to avoid injury 
and had reason to know that unless 
valve box was constantly covered it 
would constitute a serious hazard_ to 
any pedestrian using the shoulder; 
especially in the nighttime, negligence 
of city: was a question for jury. Code 
1932, § 7345.—Crosby v. City of Chester, 
14 S$.H.2d 552, 197 S.C. 66. 


§ 2047 
S.C. In action against city for dam- 
ages allegedly caused by surface wa- 
ter being drained upon_ plaintiff’s 
property as result of the building of 
an embankment or roadbed by city and 
failure by city to provide means for 
carrying away surface water in rainy 
seasons, evidence was sufficient for 
jury on question of whether city was 
guilty of actionable negligence under 
statute concerning duty of municipal- 
ities to provide drains for surface wa- 
ter. Code 1932, 7301.—Macedonia 
Baptist Church y. City of Columbia, 10 

S.H.2d 350, 195 S.C. 59. 
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Ala. In pedestrian’s action against 
eity for injuries sustained in fall on 
sidewalk, evidence whether 2-inch ele- 
vation of one block of: 4-foot block side- 
walk and 1-inch elevation of another 
block was defect which existed so long 
and was so obvious that city should 
have discovered and remedied it be- 
fore pedestrian’s fall was for jury.— 
pe of Birmingham vy. Wood, 197 So. 

Cal.App. In action against city for 
injuries sustained by five year old girl 
who, while playing in sandbox in play- 
ground, was struck by baseball, wheth- 
er dangerous and defective condition 
of playground had existed for sufficient 
time to give constructive notice to 
those having authority to remedy such 
condition was for the jury. Gen.Laws 
1937, Act 5619, § 2.—Bauman vy. City 
and County of San Francisco, 108 P. 
2d 989. 

Colo. In pedestrian’s action for in- 
juries sustained in fall on icy cross- 
walk where there was evidence that 
place where fall occurred was ‘pretty 
slick, and it was a high place”, con- 
sisting of ridges of ice sloping sharp- 
ly, and there was no evidence offered 
by the city concerning the condition of 
erosswalk, obstructions or the effect 
upon crosswalk of two snowstorms 0c- 
curring three and seven days respec- 
tively before accident and pedestrian 
had no previous knowledge of physical 
conditions as they existed at time of 
accident, evidence was sufficient to 
warrant submission of the issue of 
“constructive notice’ of dangerous con- 
dition to jury.—City and County of 
Denver v. Caton, 114 P.2d 553. 

Ky. In action for injuries to pedes- 
trian who fell into coal chute in side- 
walk when cap tilted, admissions of 
property owner coupled with pedestri- 
an’s testimony as to occurrence of ac- 
cident was insufficient to constitute 
prima facie case against city, and ver- 
dict was properly instructed for city, 
where there was no evidence that city 
had any notice of condition complained 
of nor that it could have discovered 
such condition by exercise of ordinary 
care and pedestrian testified that there 
was nothing about appearance of cover- 
ing or chute to indicate that either 
was in defective condition.—Kniffiey v. 
Reid, 152 S.W.2d 615, 287 Ky. 212. 

N.C. In action against city for in- 
juries to pedestrian falling on _ side- 
walk as alleged result of defective 
condition of coal chute cover, evidence 
held sufficient to take to jury ques- 
tion whether dangerous condition of 
sidewalk had existed for sufficient 
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notice thereof to city and to justify — 
jury’s finding that city was guilty of ~ 
negligence, proximately causing. in- 
juries, in failing to keep sidewalk in 
proper repair and reasonably free — 
from dangerous condition.—Radford v. 
City of Asheville, 18 S.H.2d 256, 219 
N.C. 185 


Pa.Super. Whether a sufficient in- 
terval of time has elapsed to charge a j 
city with notice of a dangerous con- 
dition in a project undertaken by it : 

Ae 


and directly under its control is ordi- 
narily ‘a question for jury, although — 
in a clear case it may be a question 
of law.—Braden v. City of Pittsburgh, 
18 A.2d 99, 143 Pa.Super. 427; Braden 
v. City of Pittsburgh, 18 A.2d 818, 143 — 
Pa.Super. 427. j 


erty owner, notwithstanding that 
fective place in sidewalk was not 
directly opposite her property line, 
where defective place was in corner © 
triangle created by extending lot lines — 
to curb, and such corner triangle 
abutted_on corner lot. Code 1923, § 
2030.—City of Birmingham v. Wood, 
197 So. 885. ; 


Ariz, Where there was evidence 
that abutting owner had_ permitted 
waste water from sprinkling opera-— 
tions to run onto and across sicewalk* 
with a spread from 10 to 12 inches — 
and that the water was mixed with dirt 
or silt which made the sidewalk slip- 
pery and pedestrian would not have 
fallen except for wet, slippery condition 
of sidewalk, whether pedestrian was 
injured as result of abutting owner’s 
negligence was for the jury.—Cobb v.. 
Salt River Valley Water Users’ Ass’n, 
114 P.2d 904. Lae 

In action against abutting property 
owner for injuries to pedestrian al- . 
legedly resulting from a dangerous con-_ ‘ 
dition created by owner on sicewalk in 
permitting water from sprinkling oper- 
ations to flow over sidewalk, owner — 
was not entitled to have question of — 
his negligence taken from the jury on ~ 
ground that imposition of liability on — 
him would deter citizens from cultivat- — 
ing lawns and gardens.—Cobb v. Salt 
River Valley Water Users’ Ass’n, 114 
P.2d 904. } 

Ky. In pedestrian’s action against _ 
owner of lot for injuries sustained by * 
the pedestrian when he slipped and fell 
on sidewalk, where there was no proof 
that sidewalk and embankment on 
premises of owner of lot were not in 
the same condition in which they were 
left by municipal authorities, and there ~ ub 
was no proof that owner of lot, by QO ye, 
affirmative act, had altered the situa- 


is 


‘tion so as to contribute to the danger-. — 


ous condition of the sidewalk, motion © 
for a peremptory instruction by owner 
of realty in its favor should have been ~ 
sustained.—Equitable Life Assur. Soe. 
of U. S. v. McClellan, 149 S.W.2d 730, 
286 Ky. 17. 


Ky. In action for injuries to pedes- 
trian who fell into coal chute in side- 
walk when cap tilted, evidence as to 
liability of property owner was_ sufli- 
cient for jury.—Kniffley v. Reid, 152 8S. 
W.2d 615, 287 Ky. 212. 

Mass. In actions against city and 
against bank for injuries sustained by 
plaintiff in fall when her foot slipped 
on one of a number of metal letters 
which were embedced in sidewalk in 
front of bank in accordance with permit 
issued by Board of Street Commission- 
ers of city, and from the surface of 
which some of the anti-slip element had 
been worn, whether letters Were in 
such. condition as to constitute a “de- 
fect” in the sidewalk within meaning of 
statute, and whether city and bank 
were negligent in permitting the side- 
walk to be in that condition, were ques- 
tions tor jury. G.L.(Ter.Ed.) c. 84, §§ 

, 15.—Lynch vy. First Nat. Bank of 
Boston, 35 N.H.2d 488, 309 Mass. 458. 


expenses, 
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N.J. In action for injuries to 8- 
year-old boy who fell over one of cel- 
lar entrance doors on sidewalk and into 
cellar which was being ventilated by 
building owner’s janitor, whether the 
metal doors on sidewalk and cross-bar 
were a sufficient protection to travel- 
ing public was for jury.—Kilian v. 
Prudential Ins. Co. of America, 19 A. 
2d 829, 126 N.J.L. 369, affirming 16 A. 
2d 468, 125 N.J.L. 530. : 

N.J.Sup. In action for injuries to 
8-year-old boy who fell over one of 
cellar entrance doorg on sidewalk, and 


into cellar which was being ventilated 


by building owner’s janitor, whether 
the metal doors on sidewalk and cross- 
bar were a sufficient protection to trav- 
eling public was for jury.—Kilian v. 


eeenal Ins. Co. of America, 16 A.2d 


_ N.Y.App.Div. In actions by wife to 
recover damages for injuries sustained 
when she slipped and fell. on ice in 
front of defendant’s premises and by 
her husband for loss of services and 
J whether defendant made a 


_channel or waterway causing an artifi- 


cial discharge or accumulation of water 
on sidewalk or causing water to flow 
across sidewalk in greater volume and 
constancy that it would under or- 
dinary conditions was for jury.—Tay- 
lor v. Mansfield, 24 N.Y.S.2d 520, 260 
App.Div. 1058. 

Ohio App. Whether keg of sand 
over which plaintiff fell when alighting 
from an automobile in front of de- 
fendant’s store was such a dangerous 
obstruction of the sidewalk that it 
constituted a nuisance was a ‘question 
of fact’? for the jury under proper in- 


structions concerning what constitutes 


a nuisance. Gen.Code, § 13421.—Pitzer 


v. Sears, Roebuck & Co., 31 N.H.2d 
450, 66 Ohio App. 35. ‘ 
Ohio App. Evidence that plaintiff fell 


on icy sidewalk in front of defendant’s 
property after defendant, while tem- 
perature was below. freezing, had 
sprinkled sidewalk, and that icy condi- 
tion was not obvious, was sufficient for 
jury on question of negligence of de- 
fendant.—Marziale v. Wilson, 31 N.E. 
2d 480. 

Pa.Super. In pedestrian’s action 
against property owner and borough 
to recover for injuries suffered when 
pedestrian, at night, slipped on icy 
sidewalk and fell on iron stake locat- 
ed 4 inches from sidewalk, in plot be- 
tween sidewalk and curb, negligence 
of defendants was for jury.—Schaut v. 
Borough of St. Marys, 14 A.2d 583, 141 
Pa.Super. 388 

Tenn.App. In action against amuse- 
ment company operating theater by 
pedestrian for injuries sustained when 
a signboard of the easle type blew 
against her while she was walking 
along the sidewalk in front of the 
theater during a high wind, whether 
amusement company was negligent in 
placing and allowing the signboard to 
remain where it was under the condi- 
tions existing was for jury.—Lincoln 
hh ae o. v. Williams, 149 S.W.2d 
8 


Wis. While insufficiency or want of 
repair in sidewalk is generally fact 
question, it is court’s duty to hold, as 
matter of law, that imperfections, 
which are clearly nonactionable de- 
fects, do not constitute insufficiency or 
want of repair within meaning of stat- 
utes.—Reynolds v. City of Ashland, 
296 N.W. 601, 237 Wis. 233. 
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Ariz. Where there was evidence 
that abutting owner had _ permitted 


waste water from sprinkling operations 
to run onto and across sidewalk with 
a spread from 10 to 12 inches and that 
the water was mixed with dirt or silt 
which made the sidewalk slippery and 
pedestrian would not have fallen ex- 
cept for wet, slippery condition of side- 
walk, whether Reeeanan was injured 
as result of abutting owner’s negli- 
gence was for the jury.—Cobb v. Salt 
River Valley Water Users’ Ass’n, 114 
P.2d 904. 

Cal.App. In pedestrian’s action for 
injuries sustained in, fall into open 
freight elevator shaft in sidewalk in 
front of defendants’ premises, where it 


N 


was alleged that bars holding elevator - 


doors open were so constructed that 
they didnot efficiently lock sides of 
doors and- that defendants had not 
placed across ends of open doors side 
screens as required by Industrial Ac- 
cident Commission, whether the alleged 
negligence of the defendants was the 
proximate cause of the pedestrian’s in- 
juries was for the jury.—Osrowitz v. 
Market Iny. Co., 104 P.2d 681. 

Colo. In pedestrian’s action for in- 
juries sustained in fall on icy cross- 
walk, whether crosswalk obstruction 
complained of constituted such a dan- 
gerous obstruction as to charge city 
with actionable negligence and wheth- 
er pedestrian failed to sustain burden 
of proof that fall resulted from the 
icy obstruction were for the jury.—City 
and County of Denver v. Caton, 114 
P.2d 553. 

Conn. Whether negligence of store 
owner, in piling bags of potatoes in 
front of store on a sidewalk, which 
was about ten feet wide and which 
had a rough, depressed area adjoining 
the curb, so as to leave only about 
three feet clear between curb and bags 
and one foot between depression and 
bags, was ‘proximate cause’ of in- 
juries sustained by pedestrian when 
she stepped into the depression, was 
for jury.—Edgecomb v. Great Atlantic 
& Pacific Tea Co., 18 A.2d 364, 127 


Conn. 488. 
Ill.App. In action by pedestrian 
against city for injuries sustained 


while walking on. sidewalk, whether 
pedestrian was guilty of contributory 
negligence, whether city was_ guilty 
of negligence in being responsible for 
accident, and whether admitted hole 
or depression in sidewalk was ‘‘proxi- 
mate cause’ of accident or sufficient 
to cause the accident, was for jury.— 
Tannert y. City of Chicago, 31 N.E. 
2d 342, 308 Ill. App. 327. 

N.Y.App.Div. In actions against vil- 
lage to recover for injuries sustained 
by pedestrian at night in fall when she 
allegedly tripped over curb which was 
about six and one-half inches above 
sidewalk level, whether pedestrian 
tripped over curb and whether the 
curb was the proximate cause of her 
fall and resulting injuries was for the 
jury.—Croner vy. Village of Monticello, 
26 N.Y.S.2d 63, 261 App.Div. 360 

N.Y.Sup. In action for 
bather from drowning as result of 
alleged negligence of lifeguard employ- 
ed by village at swimming pool, where 
there was evidence that attention of 
lifeguard had been called to precise 
place at which bather had gone down 
into water, and that, instead of acting 
expeditiously on information given, 
lifeguard started futile search for miss- 
ing bather on bank of pool, and that 
20 minutes elapsed before’ bather’s 
body was recovered at time when she 
was still alive and pulse was present, 


‘whether lifeguard’s delay in commenc- 


ing search was negligence and whether 
such negligence was the “proximate 
cause’ of bather’s death were ques- 
tions of fact.—Pierce v. Village of Ra- 
vena, 22 N.Y.S.2d 32, 174 Misc. 774. 
Pa.Super. Negligence can be estab- 
lished by circumstantial evidence, and 
where a plaintiff describes nature and 
location of a fall, it is for jury to 
determine whether a defect which ex- 
isted in small area described was cause 
of injury, and if defect was of suffi- 
cient consequence to charge defendants 
with negligence, and defendants had 
notice of its existence, the case is for 
the jury.—Frazier v. City of Pitts- 
burgh, 15 A.2d 499, 142 Pa.Super. 88. 
Tenn.App. In action against amuse- 
ment company operating theater by 
pedestrian for injuries sustained when 


a signboard of the easle type blew. 


against her while she was walking 
along the sidewalk in front of the 
theater during a high wind, whether 
the placing and allowing of the sign- 
board to remain .where it was under 
the conditions existing was the ‘proxi- 
mate cause’ of pedestrian’s injuries 
was a jury question.—Lincoln Amuse- 
ment Co. y. illiams, 149 S.W.2d 86. 
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Cal.App. A pedestrian who in course 


death. of: 
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of crossing street stepped out of pe-  — 
‘destrian lane was not guilty of con- 


tributory negligence as a matter of 
law, so as to be precluded from Te- 
covering for injuries sustained in fall 
into open freight elevator shaft in side- 
walk in front of defendants’ premises, 
where accident occurred on sidewalk, 
and no traffic accident was involved. 
Vehicle Code, § 562, St.1985, p. 188. 
—Osrowitz v. Market Iny. Co., 104 P. 
2d 681. ; 

In pedestrian’s action for injuries 
sustained in fall into open freight ele- 
vator shaft in sidewalk in front of de- 
fendants’ premises, whether pedestrian 
was contributorily negligent was a 
question of fact for the jury, not a 
question of law for the court.—Osro- 
witz v. Market Iny. Co., 104 P.2d 681. 

Ga.App. In action by pedestrian 
against city for injuries sustained in 
fall into deep, 
edge of street where 
under railroad tracks in an under- 
path having concrete walls, when 
pedestrian attempted to run from: un- 
derpath to avoid being struck by an 
automobile whether pedestrian was 
guilty of negligence in entering the 
underpath when he saw an automobile 
approaching two blocks away was for 
the jury.—City of Rome y. Wright, 13 


S.B.2d 102 

Il.App. In action by pedestrian 
against city for injuries sustained 
while walking on sidewalk, whether 
pedestrian was guilty of contributory 
negligence, whether city was guilty of 
negligence in being responsible for 
accident, and whether admitted hole or 
depression in sidewalk was ‘‘proxi- 
mate cause” of accident or sufficient 
to cause the accident, was for jury.— 
Tannert v. City of Chicago, 31 N.E.2d 
342, 308 Tll.App. 327, 

N.Y.App.Div. In actions against vil- 
lage to recover for injuries sustained 
by pedestrian at night in fall when she 
allegedly tripped over curb which was 
about six and one-half inches above 
sidewalk level, question of pedestrian’s 
contributory negligence was for the 
jury.—Croner v. Village of Monticello, 
26 N.Y.S.2d 63, 261 App.Div. 360. 

Ohio App. Contributory negligence 
of plaintiff who fell over a keg of sand 
and was injured when she stepped to 
the sidewalk from an automobile park- 
ed in front of defendant’s store was for 
the jury under the evidence. Gen.Code, 
§ 13421.—Pitzer v. Sears, Roebuck & 
Co., 31 N.W.2d 450, 66 Ohio App. 35. 


Pa.Super. In pedestrian’s action 
against abutting property owner and 
borough to recover for injuries suffered 
when he slipped at night while walk- 
ing near center of sidewalk and fell 
on iron stakes located 4 inches from 
sidewalk in plot between sidewalk and 
curb, pedestrian’s contributory negli- 
gence was for jury.—Schaut vy. Borough 
of St. Mary’s, 14 A.2d 588, 141 Pa. 
Super. 388. 

Pa.Com.Pl, Both the negligence of 
the defendant and additional defendant 
and the contributory negligence of the 
plaintiff is a question of fact for the 
jury.—Miller vy. City of Erie, 22 Brie 
129, reversed 16 A.2d 37. 
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Ala. Where evidence showed that in- 
jured pedestrian was familiar with 
sloping condition but was not conclu- 
sive that pedestrian knew _ essential 
danger from slick condition of brick, 
and defect in sidewalk was not shown 
to be so obvious that one walking in a 
normal way along the sidewalk must 
be charged as a matter of law with 
knowledge of such  extra-hazardous 
condition, contributory negligence of 
pedestrian was for jury.—City of Bir- 
mingham y. Monette, 1 So.2d 1. 

Iowa. In action against city for in- 
juries sustained in fall on icy side- 
walk, whether plaintiff knew or as an 
ordinarily prudent person ought to 
have known that it was imprudent for 
him to walk upon the iey sidewalk 
was for the jury.—Franks v. Sioux 
City, 296 N.W.. 224. 

Kan. The mere fact that pedestriar 
knew that sidewalk was defective did 
not conclusively show “‘contributory 
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negligence’ in traveling upon side- 
walk, so as to preclude recovery from 
city for injuries suffered in fall, but 
contributory negligence was for jury 
on showing that pedestrian’s attention 
was suddenly diverted by meeting 
third person.—Cox v. City of Coffey- 
Ville, 110 P.2d 772, 153 Kan..392. 

N.C. In action for death of pedes- 


_ trian resulting from fall down an em- 


bankment from a sidewalk alleged to 
have been improperly constructed and 
maintained, whether pedestrian in us- 
ing the sidewalk and in tripping and 
falling after having been warned. to 
watch her step was contributorily neg- 
ligent was for the jury.—Wall v. City 
Sa eee 13, S.H.2d 260, 219 N.C. 


Ohio App. In action against city for 
injuries sustained by 62-year old 
woman when she stepped into snow- 
filled hole about six inches deep along 
edge of sidewalk, whether city, which 
had permitted hole to remain at point 
where driveway apron along edge of 
sidewalk terminated, was liable for 
injuries was a question for jury, not- 
withstanding woman’s familiarity with 
sidewalk.—Cassidy v. City of Cincin- 
nati, 31 N.E.2d 463. 

Pa.Super. If a person is injured in 
use of a street known by him to be 
defective, and danger was imminent and 
immediate, trial court, as matter of law, 
may declare such person guilty of 
negligence; but, when testimony shows 
defects of such character that street 
can be used with safety by exercise 
of reasonable care, notwithstanding its 
defeetive condition, question of contrib- 
utory negligence is for jury.—Willetts 
vy. Butler Tp., A.2d 392, 141 Pa. 
Super. 394. 

R.I. Evidence whether husband su- 
ing city for damages suffered in con- 
sequence of personal injuries sustained 
by wife falling into hole in sidewalk, 
more than 12 hours after husband al- 
legedly notified city highway depart- 
ment of hole and was assured that hole 
would be repairej, and after husband 
allegedly notified landlord of hole, was 
free of contributory negligence, was 
for jury.—Brickle vy. Quinn, 14 A.2d 
817. 

S.C. Where city installed water cut- 
off valve in hole 24% or 3 feet deep on 
shoulder of street along which there 
was no sidewalk and hole was left un- 
covered for long period of time, a 
pedestrian who walking on_ street at 
night to avoid an automobile stepped 
on shoulder and into hole of which 
she had no knowledge sustaining in- 
juries, was not contributorily negligent 
as a matter of law, on ground that hav- 
ing lived within 15 or 75 feet of the 
hole she should have known of its ex- 
istence and the defect.—Crosby v. City 
of Chester, 14 S.E.2d 552, 197 S.C. 66. 
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Mass. In actions against city and 
against bank for injuries sustained by 
plaintiff in fall when her foot slipped 
on one of a number of metal letters 
which were imbedded in sidewalk in 
front of bank in accordance with per- 
mit issued by Board of Street’ Com- 
missioners of city, and from the sur- 
face of which some of the anti-slip 
element had been worn, whether plairi- 
tiff who did not look to the sidewalk, 
and who did not see the letters on the 
sidewalk, was guilty of a failure to 
exercise due care, was for the jury. 
G.L.(Ter.Ed.) c. 84, §§ 1, 15.—Lynch 
vy. First Nat. Bank of Boston, 35 N.H. 
2d 488, 309 Mass. 458. 

Pa.Com.Pl. On a motion to remove a 
compulsory non-suit entered in an ac- 
tion against a municipality by a pedes- 
trian who fell and was injured while 
erossing an intersection, the evidence 
indicated, inter alia: that the pedes- 
trian while crossing the intersection in 
the pedestrian walk or the nearby cart- 
way tripped over a strip of macadam 
or asphalt paving; that there was an 
electric light standard at each of the 
corners of the intersection; that there 
were no obstructions to the plaintiff's 
view; that she was not looking down 
at the street as she crossed; and that 
had she looked, she would have seen 
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the macadam or. asphalt strip over 
which she fell. Held, that the plaintiff 
was guilty of contributory negligence, 
and that, therefore, the non-suit will 
not be removed.—White vy. City of Har- 
risburg, 49 Dauph. 61. 
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Mass. Where notice to city of injury 
stated that cause of injury was an un- 
natural accumulation of snow and ice, 
and did not state any actionable de- 
fect in the sidewalk, the notice was 
fatally defective and verdict was prop- 
erly directed for city, notwithstanding 
city had not given counter notice that 
notice of injury was insufficient. G.L. 
(Ter.Ed.) ec. 84, §§ 18, 20, as amended 
by St.1933, c. 114, §§ 1, 3—Pecorelli v. 
City of Worcester, 30 N.H.2d 230. 

§ 2056. 

Cal.App. In action against city and 
manager of its airport by owners of 
airplane which collided with automo- 
bile on runway of airport, instruction 
relating to defendants’ duty in regard 
to automobiles on runways was not 
erroneous on ground that it was mis- 
leading because it ignored necessity 
for automobiles to be upon runways 
during working hours and fact that 
accident occurred after working hours, 
where jury would not have been mis- 
led if they heard testimony relating to 
those matters.—Pignet y. City of Santa 
Monica, 115 P.2d 194. 

Iowa. Giving of an instruction that 
city having knowledge of dangerous 
condition allowed ice to remain on the 
sidewalk and failed in exercise of rea- 
sonable care to make walk reason- 
ably safe for pedestrians to travel up- 
on, prior to time of plaintiff’s injuries 
and refusal to give an instruction on 
issue of notice to city of dangerous 


condition was not error, since city was 


chargeable with knowledge of any 
condition which its employees created 
while acting as city employees.— 
Franks v. Sioux City, 296 N.W. 224. 

Ky. In personal injury action by 
pedestrian against owner of realty, in- 
struction that it was the duty of the 
owner of the realty to exercise ordin- 
ary care to maintain the sidewalk in 
front of its premises in a reasonably 
safe condition was erroneous, since the 
general rule is that no duty rests on 
the owner of premises abutting on a 
public street to keep the sidewalk in 
repair.—Equitable Life Assur. Soc. of 
U. 8S. v. McClellan, 149 S.W.2d 730, 286 
Ky, 17. 

Ky. In action against city and may- 
or for damages to plaintiffs’ property 
as result of maintaining a nuisance on 
adjoining vacant lot owned by mayor, 
where evidence showed only damage 
suffered by plaintiffs as result of city 
and mayor dumping garbage and ref- 
use on adjoining vacant lot was that it 
thereby created foul odors and a har- 
bor for rats and other vermin, only 
damage suffered by plaintiffs was tem- 
porary, and, therefore, trial court erred 
in instructing on permanent damages. 
—City of Frankfort v. Ballew, 151 S. 
W.2d 10638, 287 Ky. 141. 

In action against city and mayor 
for damages to plaintiffs’ property as 
result of maintaining a nuisance on 
adjoining vacant lot owned by mayor, 
where evidence was conflicting as to 
whether one of plaintiffs acquiesced in 
dumping of garbage and other refuse 
on vacant lot by directing how and 


where refuse should. be placed, trial 
court should instruct that plaintiffs 
could not recover damages for any 


period of time during which they, or 
either of them, acquiesced to the dump- 
ing, if they did so do.—City of Frank- 


fort v. Ballew, 151 S.W.2d 1063, 287 
Ky. 141. 
Mass. In pedestrian’s action against 


owners of adjoining premises for in- 
juries sustained when doors of bulk- 
head partly on sidewalk and partly 
on premises were opened while pedes- 
trian was crossing over the doors, in- 
structions that owner opening door on 
his own initiative was bound to exer- 
cise due care for safety of pedestrians, 
and that negligence of owner in not 
warning travelers after hearing fire 
department’s order to open doors was 
for jury, and that owners were not 


~ 
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liable for negligent opening of doors, 
if doors were opened by order of mem- 
ber of fire department, were sufficiently 
favorable to pedestrian.—Turturro v. 
Calder, 29 N.E.2d 744. peo) 
_Mo. In pedestrian’s action against 
city for personal injuries resulting 
from a fall caused by ice on public 
sidewalk, instruction, requiring jury to — 
find that ice rendered sidewalk not 
reasonably safe for travel and had re- 
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mained at the place of injury long 


enough to give notice to city of its 
existence in sufficient time for city in | 
exercise of ordinary care to. have re- 
moved it before injury occurred, was 
proper.—Walsh vy. City of St. Louis, 
142 S.W.2d 465. 

Mo.App. In action against city for 
injuries to pedestrian resultin 
defect in sidewalk, instruction requir- 
ing a finding with regard to remedying 
the defective condition that city “neg- 
ligently failed so to do, and that as a 
direct result * * * the ridge and 
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break, in. said sidewalk caused the said 


Py 


sidewalk to be in an unsafe and dan- 


gerous condition”, sufficiently required 
finding that omission to repair consti- 
tuted or resulted from city’s negli- 


x 


dy 


gence.—Obert v. City of St. Louis, 148 — 


S.W.2d 126. 

N.J. In action for injuries to 
destrian who tripped over a hose, lying 
across a public sidewalk, through | 
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which defendant was delivering fuel 


oil to a customer, 


instruction that a 


hose stretched across pavement -with-- 
out any warning sign is an unneces- ~ 


sary obstruction and that it must raise © 
duty on defendant to give reasonable 
warning of obstruction to protect trayv- 
elers was proper.—Thompson vy. Barab, 
19 A.2d 780, affirming 16 A.2d 549, 125 
N.J.L. 461. 5 

N.J.Sup. 
pedestrian who tripped over a hose, ly- 
ing across a public sidewalk, through 
which defendant was delivering fuel 
oil to a customer, instruction that a 
hose stretched acrosS pavement with- 
out any warning sign is an unneces- 
sary obstruction and that it must raise 
duty on defendant to give reasonable 
warning of obstruction to protect tray- 
elers was proper.—Thompson y. Barab, 
16 A.2d 549, 125 N.J.L. 461, affirmed — 
19 A.2d 780, 126 N.J.L. 427. 

N.Y.App.Div. 
for injuries received from explosion of 
flare powder, which was used to il- 
luminate streets, while plaintiff was 
participating in political parade as a 
paid member of a band, a charge that 
jury should bear in mind that plaintiff 
voluntarily marched in parade and 
was in a different position than a eas- 
ual spectator was proper.—Smith v. 
City of Albany, 22 N.Y.S.2d 838, 259 
App.Div. 1099. 

N.Y.App.Div. In action against city 
for injuries sustained in sidewalk fall, 
charge that plaintiff left it in doubt « 
as to what was under the shoe was 
error.—Bunce v. City of New York, 
24 N.Y.S.2d 930, 261 App.Div. 838. 

Ohio App. In action against city to 
recover for injuries sustained in fall 
on allegedly defective sidewalk, charge 
that issue was one of city’s negligence 
and that it was a negligence case was 
error but not prejudicial to city, where- 
‘court immediately further charged that 
city’s liability was required to be based 
on a violation of mandatory require- 
ments that a city keep its streets open, 
in repair, and free from nuisance. Gen. 
Code, § 38714.—Dzuracky vy. City of 
pepe 29 N.W.2d 49, 64 Ohio App. 

Since requirements of statute that a 
city must keep its streets open, in re- 
pair, and free from nuisance, are man- 
datory, it was error to charge jury in 
personal injury action against city 
that city need only ‘use reasonable 
eare’’ in keeping its sidewalks in a rea- 
sonably safe condition, but such error 
was not prejudicial to the city. Gen. 
Code, § 3714.—Dzuracky y. City of 
pempber 29 N.E.2d 49, 64 Ohio Anp. 
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The necessity for warnings and barri- 
eades to guard against a dangerous 
condition of a sidewalk or street may 
be considered by jury in a personal 
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injury action in determining whether. 
there was a nuisance and whether in- 
jured person was guilty of any negli- 
gence directly and proximately causing 
injuries, but there is no duty enjoined 
by statute on a and to give such warn- 
ing or place such barricades, and it is 
error for a court to so charge, but 
charge was not prejudicial to city, 
where court also charged that duty to 
warn could arise only after jury had 
determined that such a dangerous con- 
dition existed.—Dzuracky v. City of 
ee 29 N.H.2d 49, 64 Ohio App. 


Ohio App. In action for damages 
eaused by alleged nuisance in main- 
tenance and operation of sewage treat- 
ment plant by municipality, instruc- 
tion that the annoyance complained of 
was hurt to plaintiff's property as a 
park which was the reduction or 
diminution of its use value, its usable 
-_-yalue or its rental valueas a park, 
was erroneous and the error was preju- 
dicial where the nuisance complained 
of was not of a permanent character, 
and damages were not asked _ for 
rental value of park, but merely dam- 
ages by reason of plaintiff's business 
- having fallen away.—Tarian v, City of 
Alliance, 32 N.E.2d 578. 
Pa.Com.Pl. Where Court after main 
-eharge and at request of counsel 
Ri charged as to concurrent negligence, 
_. defining the term in detail, no further 
| -request made by counsel and no ex- 
ceptions, charge of the Court adequate. 
'.—Pilvelis v. Township of Plains, 34 
: f. ‘Luz.L.Reg.Rep. 29, reversed 14 A.2d 557, 
- 140 Pa.Super. 561. 
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- JInd.App. In action for injuries sus- 
tained when plaintiff stepped into un- 
-» guarded coal chute, requested instruc- 
tions based on theory that injuries 

were sustained on private property, 
whereas pleading and evidence showed 
that they were sustained in alley, were 

roperly refused.—Conder vy, Rowley, 
34 N.E.2d 162. 

Mo.App. Where asphalt was part of 
- paving of brick alley, but served to 
connect ends of sidewalk at ends of 

alley, such asphalt was itself a ‘‘side- 
- walk” in the sense of having been evi- 
dently put down for safety and con- 
venience of persons crossing the alley 
on foot, and hence evidence of defect 
in such asphalt which caused fall and 
resulting injuries of pedestrian, inter- 
posed without objection, supported 
pleaded charge of break in pavement 
of “sidewalk” and instruction predicat- 
ing city’s liability upon existence of 
ridge in “sidewalk.’—Obert v. City of 
- §$t. Louis, 148 S.W.2d 126. 

1 
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N.Y.App.Div. In action against city 
for injuries sustained in sidewalk fall, 
refusal to charge that a person is not 
obliged at all times to keep in mind a 
defect on a highway which the per- 
son may have observed or of which she 
may have known was error.—Bunce V. 
City of New York, 24 N.Y.S.2d 930, 
261 App.Div. 838. 


: ? § 2063 

4 Cal.App. In pedestrian'’s action for 
injuries sustained in fall into open 
freight elevator shaft in sidewalk in 
front of premises occupied by lessees 
and subtenant charged ag joint tort- 
feasors, verdict in favor of the subten- 
ant did not exonerate lessees from lia- 
| bility, where evidence did not disclose 
; that relation of respondeat superior ex- 
isted between lessees and subtenant.— 
pean vy. Market Iny. Co. 104 P.2d 


Bis 
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Pa.Com.PI. Constructive notice to 
borough as to defect in pavement may 
be charged from status existing some 
time before accident, and where there 
is testimony of actual notice, the jury 
must find as to the degree of the pave- 
ment defects.—Pilvelis vy. Township of 
Plains, 34 Luz.L.Reg.Rep. 29, reversed 
14 A.2d 557, 140 Pa.Super. 561. 

' § 2067 


Ky. In action to restrain city and 
mayor from continuing to maintain a 
nuisance, chancellor, upon determining 
that a nuisance existed, erred in per- 
petuating temporary injunction in its 
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present form, in that it prevented 
abating of nuisance, and permanent in- 
junction.should be amended so as to 
prevent dumping of matter on lot 
which created a nuisance—City of 
Frankfort v. Ballew, 151 S.W.2d 1063, 
287 Ky. 141. a 

Mass. The statutes which impose 
liability on municipality for injuries 
sustained by reason ofa _ “defect” 
in a public way in breach of munici- 
pality’s obligation to keep the way 
reasonably safe and convenient for 
travelers, and which impose _ limita- 
tions on the liability, and amount of 
recovery and impose conditions with 
respect to written notice and time with- 
in which actions must be brought, are 
intended to create an exclusive rem- 
edy, and the legislative intent cannot 
be thwarted by calling the “defect” a 
“nuisance,” by failing to give the re- 
quired notice, by bringing suit any 
time within six years or by seeking to 
recover damages in excess of those 
fixed by statute. G.L.(Ter.Ed.) ¢. 84, 
§§ 1, 15, 18-21; ¢. 229, § 1—Whalen 
v. Worcester Electric Light Co., 29 N. 
H.2d 7638. 

§ 2068 


Ky. A recovery by property owners 
for damages to their property as re- 
sult of mayor and city dumping gar- 
bage and other refuse on adjoining 
vacant lot owned by mayor was not 
limited from time owners gave formal 
notice to city and mayor, but owners 
could recover for period extending back 
to time they complained to city and 
mayor, but recovery would not extend 
back to date nuisance allegedly started. 
—City of Frankfort v..Ballew, 151 S. 
W.2d 1068, 287 Ky. 141, 

Mont. In action against city for 
damages resulting from flooding of 
premises due to defective drainage sys- 
tem of city, where evidence tended to 
show damage to the structure situated 
on premises flooded and proposed con- 
clusions of law submitted by the city 
admitted liability in a certain amount 
for such damages, the award of dam- 
ages should have included some amount 
for damage to the structure in addition 
to damage for loss of rentals.—Hudon 
v. City of Butte, 107 P.2d 882. 

Okl. In action by owner of dairy 
farm against town for pollution of 
creek traversing farm because of the 
negligent operation by town of a-sew- 
age disposal plant, discomfort, annoy- 
ance, and personal inconvenience caused 
by offensive odors, and the deprivation 
of the use of water for watering live- 
stock were proper items of damage.— 
Incorporated Town of Chelsea y. Wil- 
kinson, 111 P.2d 180. 


Tex.Civ.App. In action for injuries 
to crops and land resulting from city’s 
diversion of river, the expense of mak- 
ing and selling crops should be de- 
ducted from the value of the destroyed 
crop in arriving at the amount of dam- 
ages to be awarded.—City of Corpus 
Christi v. MceMurrey, 145 S.W.2d 664. 
error dismissed, judgment correct. 

In action for injuries to crops and 
land resulting from city’s diversion of 
river, plaintiff was entitled to damages 
both for permanent injury to his land 
and for intervening injury to crops 
grown thereon, although he could not 
recover for future crop. damage.—City 
of Corpus Christi _v. McMurrey, 145 
S.W.2d 664, error dismissed, judgment 
correct. 

In action for injuries to crops and 
land resulting from city’s diversion of 
the water of a river, the purchase price 
of the land is not conclusive of market 
value, but is an element to be consider- 
ed along with other competent evidence 
in arriving at true market value.—City 
of Corpus Christi _v. McMurrey, 145 
S.W.2d 664, error dismissed, judgment 
correct. 

In action for injuries to crops and 
land resulting from city’s diversion of 
river, where actual injury did not oc- 
cur at time when city constructed dam 
which resulted in diversion, but oec- 
curred afterward, measure of damages 
was difference in value of land at erec- 
tion of dam and its present value, or 
its value at time of actual injury, in 


. yl e 
absence of evidence that the value of 
the land was changed or diminished 
by other causes.—City of Corpus Chris-  _ 
ti v. MeMurrey, 145 S.W.2d 664 
dismissed, Jee ena 


Fla. Damages resulting from loss of 
employment, when party residing near 
a canal was stricken with malaria which 
he contracted from bites of mosquitoes 
propagated because of filth turned in- 
to eanal by municipal sewage disposal 
plant, were too speculative to be relied 
on as a basis for special recovery of 
damages from municipality.—City of 
Lakeland v. Douglass, 197 So. 467, 143 
Fla. 771. ! 

In action to recover damages to the 
enjoyment of property resulting from 
pollution of adjacent waters by a 
municipal sewage disposal plant, meas- 
ure of damages was not that which ac- 
crued to the property as such, but was 
that damage which plaintiff had suf- 
fered in use and enjoyment of his 
property by reason of wrongful acts 
of municipality.—City of Lakeland v-. 
Douglass, 197 So. 467, 143 Fla. 771. 
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Mont. The 1937 emergency statute 
authorizing certain designated govern- 
mental agencies to make loans and to 
accept grants from the United States, 
and to enter into contracts for con- 
struction of publie works, being the 
latest enactment on the subject, must 
ty held to be controlling when in eon- 
1.ct with prior statutes. Laws 1937, 
c, 115.—Hendrickson vy. Powell County, 
112 P.2d 199. 

N.H. Inclusion in legislation of spe- 
cial power to acquire realty does not 
cut down the scope of previously grant- 
ed general power. Pub. 1926, ¢. 
49,18 82: c,..48,§ 2: 0, 44088 8 itp o— 
Leary v. City of Manchester, 21 A.2d 


156 

S.C. Under statute vesting in the 
housing authority all powers necessary 
to effectuate the provisions of. statute, 
local housing zathority, had power te 
select the site for ousing project 
which it was authorized to acquire by 
purchase, lease, eminent domain, or 
otherwise, notwithstanding site chosen. 
was contrary to recommendation of 
superintendent of city schools, since 
proximity of the project to school fa-. 
cilities was only one of the factors en- 
tering into selection of site. Act March 
19, 1934, § 8, 38 St. at Large, p. 1372. 
—Woodworth vy. Gallman, 10 S.H.2d 
316, 195 S.C. 157. 


Va. The provisions of the Housing 
Authorities Law authorizing a hous- 
ing authority to transfer or mortgage 
its property are not invalid as em- 
powering the authority to defeat the 
“public use’ of its property. Code 
Supp.1938, §§ 3145(8), 3145(10), 3145 
(14), 3145(16) (b); Const. § 58.—Mum- 
power v. Housing Authority of City of 
Bristol, 11 S.B.2d 732, 176 Va. 426. 


§ 2089 

Idaho, A municipal corporation may 
purchase lands, if necessary, to acquire 
water for its municipal needs, but is 
not required to irrigate or cause to be 
irrigated the purchased lands in order 
to avoid a loss of the water on a charge 
of abandonment.—Beus y. City of Soda 
Springs, 107 P.2d 151. ‘ 

Mass. One of the aims of statute au- 
thorizing city aldermen to purchase 
or take by eminent domain land for 
any municipal purpose for which pur- 
chase or taking of tand is not other- 
wise authorized by statute was to en- 
large powers of municipalities to pur- 
chase and take land needed for mu- 
nicipal purpose where that power was 
not given by any other statute. G.L. 
(Ter.Ed.) c. 40, § 14, as amended by . 
Ntildoo,, Ca uaoo, 1.—Burnham jy, 
Mayor and Aldermen of Beverly, 35 
N.EH.2d 242, 309 Mass. 388. ‘ 

N.H, The test of “public use” ei- 
ther under statute authorizing city to 
acquire land by purchase or under 
statute authorizing acquisition by emi- 
nent domain is the same, and any 
authorized public undertaking is one 
for “public use’, without limitation to 
strictly governmental functions. Puh, 
Laws 1926, c, 42, §§ 3, 71; ¢. 54, § 1. 


reat 
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_ Ohio App. Under constitutional pro- 
visions relating to municipal ownership 
and operation of public utilities, plena- 
ry power is conferred on all municipali- 
ties, whether or not having a home 
rule charter, to acquire public utilities 
and as an incident thereto, to levy taxes 
and issue bonds, subject only to limita- 
tions prescribed in constitutional pro- 
visions relating to financing of munici- 
pally-owned public utilities and to 
power of municipalities to levy taxes 
and incur debts, and if there is any 
conflict between such constitutional pro- 
visions, and provisions of statutes exist- 
ing at time of or enacted since adoption 
of constitutional provisions, such stat- 
utes must fall. Const. art. 18, §§ 4, 12, 
13.—Priest v. City of Wapakoneta, oe 
N.E.2d 869, appeal dismissed 9 N.E.2d 
292, 132 Ohio St. 6527. 

Municipalities are authorized under 
constitutional provisions granting pow- 
ér to municipalities to own and operate 
utilities and to act by ordinance in ac- 
quisition of utilities and to issue bonds 
for such purpose, to adopt any means 
which are proper and which are plain- 
ly adapted to the end, to carry into 
effect the powers granted, subject only 
to the restrictions on the exercise there- 
of contained in such constitutional pro- 
visions. Const. art. 18, §§ 4, 5, 12.— 
Priest v. City of Wapakoneta, 32 N.E. 
2d 869, appeal dismissed 9 N.E.2d 292, 
132 Ohio St. 527. 


Constitutional provisions granting 
power to municipalities to own and op- 
erate public utilities'and to act by ordi- 
nance in acquisition of utilities and to 
issue bonds for such purpose are “‘self- 
executing” in sense that no action by 
Legislature is necessary to make pow- 
er available to municipalities, and are 
“plenary” as exercise thereof is not in 
any way dependent on or conditioned 
by constitutional provision authorizing 
municipalities to frame and adopt or 
amend a charter for its government, 
and are “permissive” and not ‘‘manda- 
tory,” and such powers may or may not 
be exercised. Const. art. 18, §§ 4, 5, 7, 
12.—Priest y. City of Wapakoneta, 32 
N.E.2d 869, appeal dismissed 9 N.H.2d 
292, 132 Ohio St. 527. 


Tex.Civ.App. A municipality had the 
authority to acquire a fee-simple title 
to lands which were to be used for 
reservoir purposes and such right was 
not restricted or cut down by statute. 
Vernon’s Ann.Civ.St. art. 1175, subds. 
8, 11, 18, 15.—City of Stamford v. King, 
144 S.W.2d 923, error refused. 
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Mo. Where land has been dedicated 
to public’ use as a park by private 
grant with conditions annexed, the con- 
ditions must be complied with; but, 
where land is purchased or condemned 
by a municipality for public use as 
a park, greater liberality of construc- 
tion is allowed.—Aquamsi “Land Co. v. 
City of Cape Girardeau, 142 S.W.2d 
332.53 


Under statute permitting third-class 
eity to acquire property for ‘public 
parks and squares within one mile of 
city, contemplated baseball and foot- 
ball fields and large arena building 
adapted to public speaking, theatrical 
and musical entertainments, dances, 
and indoor athletics, and containing a 
hall to accommodate smaller gather- 
ings, banquets, and exhibits of various 
kinds, came within proper “park” us- 
age. Mo.St.Ann. § 6829, p. 5633,— 
Aquamsi Land Co. v. City of Cape Gir- 
ardeau, 142 S.W.2d 332. 

Under statute permitting third-class 
city to acquire property for public 
parks and squares within one mile of 
city, contemplated track and other fa- 
cilities for horse racing came within 


proper “park” usage. Mo.St.Ann. § 
6829, p. 5633.—Aquamsi Land Co. Vv. 
City of Cape Girardeau, 142 S.W.2d 
ABP 

: g 2098 
Tex.Civ.App. Where city owned 


large area of land outside its limits, the 
purpose for which it could be disposed 
of and the manner of sale thereof were 
matters appropriate for permanent reg- 
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ulation by ordinance.—Wilder vy. Amer-- 
ican Produce Co., 147 S.W.2d 936, con- 
forming to mandate 141 S8.W.2d 587, 
185 Tex. 186, reversing 124 S.W.2d 
400. Error granted. 

Utah. City’s agreement to deliver 
fixed amount of culinary water to town, 
in exchange for irrigation water to be 
obtained from stock in irrigation com- 
pany given by town to city, which was 
econstruable as requiring the city to 
deliver the culinary water regardless of 
whether the city had water in excess 
of its needs, was not violative of con- 
stitutional provision prohibiting dis- 
posal by city of water rights or sources 
but permitting exchange of water 
rights or sources for other water rights 
or sources of equal value. Const. art. 


11, § 6—Genola Town vy. Santaquin 
City, 110 P.2d 372. 

§ 2100 
Ky. A plan whereby a group ot 


banks would advance money for ac- 
quisition of property for an airport 
without air board or county fiscal 
court officially obligating themselves 
for its payment, provided banks could 
acquire a lien on land purchased ana 
be assured by board and fiscal court 
that a sufficient tax would be levied 
during ensuing fiscal year to enable 
board to discharge lien, was not pro- 
hibited under statute forbidding boara 
from mortgaging or otherwise’ encum- 
bering property after it had been ac- 
quired and paid for, Ky.St. § 938j-6. 
—Miles y. Lee, 143 S.W.2d 843, 284 
Ky. 39. 


Utah. A contract whereby a land- 
owner granted town right of way for 
piping water, in exchange for tap 
rights, did not constitute a valid ex- 
change of water rights and was vio- 
lative of constitutional provision pre- 
venting a municipal corporation from 
leasing, selling or disposing of water 
rights or sources of water supply. 
Const. art. 11, § 6.—Hyde Park Town 
vy. Chambers, 104 P.2d 220. 


Where a contract granting to town 
right of way for piping water in ex- 
change for tap rights, was void, town’s 
right of way and landowners’ tap rights 
were merely permissive. Const. art. 11, 
§ 6.—Hyde Park Town y. Chambers, 104 
P.2d 220. 

§ 2122 


Alaska. The power of a municipal 
corporation to make contracts may re- 
sult from the inherent power of a 
municipality to perform indispensable 
acts, from express words in a_stat- 
ute or charter, or from what is im- 
plied as incident to the powers ex- 
pressly conferred by statute or char- 
ter—Femmer v. City of Juneau, 
Alaska 175. 

Where municipal corporation has au- 
thority to do an act, it has with respect 
to that act the power to make all con- 
tracts that natural persons could make. 
eae y. City of Juneau, 9 Alaska 

Ark. The co-operation contract be- 
tween city of North Little Rock and 
Housing Authority was a valid agree- 
ment between the city and the Author- 
ity and was not ‘ultra vires’? and was 
authorized by Housing Authorities Act. 
Acts 1937, p..1074.—Hogue v. Housing 
Authority of North Little Rock, 144 S. 
W.2d 49. 

Cal. Whether it was worth $20,000 
per year to have a civil engineer merely 
to advise the San Francisco board of 
supervisors on matters developed by his 
investigation of traffic and transit prob- 
lems and to submit reports was a 
matter for the board to determine, and 
it was not the function of the control- 
ler to attempt to defeat the board’s pur- 
pose or of the Supreme Court to inter- 
fere with that determination.—City and 
County of San Francisco v. Boyd, 110 
P.2d 1036. 

Iowa. The section of the Simmer 
Law providing that the governing of- 
ficers of a municipality shall have the 
power to adopt such offer or offers, 
propositions or bids and enter into such 
contract or contracts as they shall deem 
to be to the best interest of the munici- 
pality, vests a “judicial discretion”, in 
those officers, Code 1939, § 6134.10.— 
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Town of McGregor. 296 N.W. 770. , 
2146 


§ ; ode 
Pa, The city council of Harrisburg a 
had the legal power, under the “Third ~ 


Es 


Class City Law”, to execute proposed © 
contract with individual for the “col- 
lection and disposal” of garbage, and — 
was not limited to the making of a 
contract for the “collection and—re- ie 
moval” only. 53 P.S. § 12198—101 et 
seq.—Book v. Hall, 15 A.2d 355, 339 — 


Pa, 470. 
§ 2152 ~ Kee 


photographers using their own plant 
and equipment and working for any | 
one else they please, at an agreed price 
per photograph, or to establish a civil — 
service position of photographer in law — 
department, on full or’ part time basis, 
or to establish a central photographic 
agency to which all city departments 
may resort, and courts will not inte 
fere with proper exercise of such dis- 
eretion, particularly where the prac- 
tice adopted has been continued for al-_ 
most 50 years without being ques- — 
tioned.—Drummond v. Kern, oF N.Y.S. © 
2d 332, 176 Mise. 669. , j 


§ 2153 ge 

D.C.Fla. It was the duty of subdi-_ 
vision owner in dealing with officials © 
of the city of St. Petersburg, Florida, 
and accepting receipt for moneys ad- 
vanced for installation of water and 
gas mains, and providing that moneys 
so advanced were to be refunded, to — 
ascertain authority of such officials to © 
bind the city.—Brownell v. City of St. 
Petersburg, 38 F.Supp. 1003. 3 

Neb. No member of city council, nor 
mayor, nor city attorney, each acting 
separately as an individual, could bind 
city by a contractual obligation creat- 
able only by official action of the city 
counc:! for architect’s fees, nor could — 
any one of them ratify or reinstate con- 
tract between city and architect after 
it became void, or “estop’” the city 
from denying the validity of the void — 
contract.—Helleberg y., City of Kear- 
ney, 297 N.W. 672. ohne : 

W.Y¥.Sup. ‘he law department, board 
of estimate, and director of the budget 
of New York City have discretion either 
to permit corporation counsel to order 
photographs for use as evidence in trial 
of proceedings to which city is party, 
from independent commercial photog- 
raphers using their own plant and 
equipment and working for anyone 
else they please, at an agreed price per 
photograph, or to establish a civil serv- | 
ice position of photographer in law de- 
partment, on full or part time basis, 
or to establish a central photographic — 
agency to which all city departments 
may resort, and courts will not inter- 
fere with proper exercise of such dis- . 
cretion, particularly where the prac- 
tice adopted has been continued for al- 
most 50 years without bein ques- 
tioned.—Drummond vy, Kern, 27 N.Y.S: / 
2d 332, 176 Misc. 669. 

Pa. Persons contracting with a gov- 
ernmental agency must at their peril 
know the extent of the power of its 
officers making the contract, and if the 
validity of the contract depends on the 
amount of the agency’s permitted in- 
debtedness, the contractor must ascer- 
tain its limitations in that regard.— 
Innes v. School Dist. of City of Nanti- 
coke, 20 A.2d 225, 342 Pa. 483. 


§ 2168 

Miss. The mayor and board of alder- 
men of a city could not bind a subse- 
quent administration by attempted del- 
egation of authority as to suits that 
might be instituted during the ensuing 
term without its consent and contrary 
to an express objection and order duly 
entered of record prior to the filing of 
such a suit.—Smith vy. Mitchell, 1 So.2d 
765, 190 Miss. 819. 

In suit by auditor and accountant on 
behalf of city for money allegedly due 
on purchase of ice plant from city, and 
on plaintiff’s own behalf, under contract 
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§ 2168 
employing plaintiff to represent city 
in collecting any money due and owing 
which contract had been repudiated by 
‘subsequent administration, the bill was 
properly dismissed—Smith y. Mitchell, 
' 1 So.2d 765, 190 Miss. 819. & 
Mont. Under statute providing that 
when there is not sufficient money in 
special improvement district fund to 
pay bonds or interest, an amount to 
make up the deficiency may by order 
of city council be loaned by revolving 
fund to such district fund, agreement 
by city that it would issue orders that 
loans from revolving fund be made 
to special improvement district creat- 
ed in connection with flood control 
project, to make good any deficiency in 
bond and interest account, was not in- 
valid as an attempt to bind successors 
in office as to a discretionary matter, 
since “may” within statute meant 
“must” or “shall”, and statute imposed 
mandatory duty on city council to use 
fund for purpose intended. ~Rev.Codes 
1935, § 5277.3—Hansen v. City of 
Havre, 114 P.2d 1053. ere 
Ohio App. Under statute prohibiting 
a city council from entering into any 
contract which is not to go into full 


3 operation during term for which all 


members of council are elected, a vil- 
lage council could not directly enter 
into a contract which would not go in- 
to effect during the term of the mem- 
bers of the council, nor could it indi- 
rectly defeat that limitation by grant- 
ing authority to some other officer or 
board to enter into such a contract. 
Gen.Code, § 4241.—Browne v. Village 
or taniey: 36 N.H.2d 50, 67 Ohio App. 


..The statutory provisions authorizing 
legislative authorities of municipalities 
to authorize or enter into contracts for 
the services of registered professional 
engineers to make surveys of public 
works or improvements do not modify 
or’ change in any manner the statute 
prohibiting a city council from enter- 
ing into any contract which is not to 
go into full operation during term for 
which all members of council are elect- 
ed. Gen.Code, §§ 3982-2, 4241.—Browne 
vy. Village of Ripley, 36 N.E.2d 50, 67 
Ohio App. 112. 
§ 2169 

N.Y. Under the common law, a con- 
tract between a municipality and one 
of its officers is against public policy 
and illegal.—Clarke v. Town of Russia, 
28 N.H.2d 833, 283 N.Y. 272, revers- 
ing 15 N.Y.S.2d 415, 257 App.Div. 703. 

N.Y.Sup. An interest directly or in- 
directly in contract of city, within 
statute prohibiting public officer from 
having an “interest” directly or in- 
directly in contract of city, may in- 
elude an interest the fruition of which 
is postponed or implicit, as well as in- 
terest which is immediate and in stated 
terms. Second Class Cities Law, § 19. 
—Yonkers Bus y. Maltbie, 23. N.Y.S.2d 
87, affirmed 23-N.Y.S.2d 91. 
_ Wash. Money acquired from city by 
wife, who was married to and was 
living with city attorney, as salary for 
stenographic services rendered city at- 
torney, was “community property”, 
notwithstanding that money was placed 
in wife’s separate bank account, and 
hence city attorney had an “interest” 
which invalidated wife’s contract of 
employment under statute providing 
that city officer or employee should not 
be interested in contract for services, 
and hence husband and wife could not 
recover balance of wife’s unpaid salary, 
and city could recover amount paid to 
wife. RKem.Rev.Stat. §§ 6890-6892, 
6896, 9106.—Beakley v. City of Bremer- 
ton, 105 P.2d 40. 


§ 2175 

Il.App. Question whether relation 
of a debtor of a contracting party to 
a public officer constitutes an interest 
within the statute or rule of common 
law against such officer being interest- 
ed in a contract with the public, is 
to be determined from facts appearin 

in evidence. Smith-Hurd Stats. c. 24, 
§ 90; c. 102, § 3.—Panozzo vy. City of 


Rockford, 28 N.W.2d 748, 306 Ill.App. 
43. 
Relationship of a public officer to a 
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contractor ig not a disqualifying inter- 
est making it unlawful for an officer 
to be interested in a public contract, 
without proof that officer has a pe- 
cuniary interest in the contract, Smith- 
Hurd Stats. c. 24, § 90; c¢. 102, § 3. 
—Panozzo y. City of Rockford, 28 N. 
B.2d. 748, 306 IllApp. 443. 

That relatives of city alderman were 
employed by party, having contract 
with city for collection and disposal 
of garbage, at time city council yoted 
to again award contract to such par- 
ty, without further proof would not 
disqualify alderman from voting to let 
the contract. Smith-Hurd Stats. ¢. 24, 
§ 90; ¢. 102, § 3—Panozzo v. City of 
Rockford, 28 N.E.2d 748, 306 Ill.App. 
443. ‘ 

That alderman sold gasoline to par- 
ty from whom successful bidder for 
garbage disposal contract purchased 
gasoline did not disqualify alderman 
from voting to let garbage disposal 
contract. Smith-Hurd Stats. ec. 24, 
SOs cae hOi2, 3.—Panozzo v. City of 
Rockford, 28 N.H.2d 748, 306 Ill.App. 
443. 
That previously successful bidder for 
garbage disposal contract with city 
employed certain employees at request 
of city alderman, without alderman re- 
ceiving any pecuniary consideration be- 
cause of such employment, did not dis- 
qualify alderman from voting to award 
another garbage disposal contract to 
same party. Smith-Hurd Stats. c. 24, 


90; c. 120, § 3.—Panozzo v. City of 
Rockford, 28 N.H.2d 748, 306 Ill.App. 
4 


43. 

Statutes prohibiting public officers 
from having an interest in contracts 
executed in their official capacity are 
declaratory of the common law. Smith- 
Hurd Stats. ec. 24, § 90; c¢. 102, § 3.— 
Panozzo v. City of Rockford, 28 N.E. 
2d 748, 306 Ill.App. 443. 

The interest in a contract which dis- 
qualifies a public officer from execut- 
ing such a contract in his official ca- 
pacity must -be certain, definable, pe- 
cuniary or proprietary. Smith-Hurd 
Stats. c. 24, § 90; c. 102, § 3—Panoz- 
zo v. City of Rockford, 28 N.H.2d 748, 
306 Ill,App. 443, 


N.Y.Sup. The “interest”, in 
statute prohibiting public officer from 
having interest in contract of city, 
ordinarily means a financial or pecuni- 
ary interest, but the interest need not 
be one directly flowing from the con- 
tract itself, and general welfare and 
prosperity of the company of an offi- 
cer may be such an “interest”. Sec- 
ond Class Cities Law, § 19.—Yonkers 
Bus v. Maltbie, 23 N.Y.S.2d 87, affirmed 
23 N.Y.S.2d 91. 

Under statute prohibiting public offi- 
cial from having an “interest” in con- 
tract of city, ordinance under which 
bus company obtained certificate of 
convenience and necessity to extend bus 
lines would be valid, notwithstanding 
that alderman was president of com- 
pany, if alderman was in fact merely 
a nominal officer of company and had 
no interest in progress or prosperity 
or welfare of company, and received 
and expected to receive no money from 
company. Second Class Cities Law, § 
19.—Yonkers Bus v. Maltbie, 23 N.Y.S. 
2d 87, affirmed 23 N»+Y.S.2d 91. 

Under statute prohibiting public offi- 
cer from having an “interest” in con- 
tract of city, ordinance under which 
bus company obtained certificate of 
convenience and necessity to extend 
bus lines would be invalid, if alderman 
who was president of company had 
more than nominal interest in company, 
and devoted his time and energy to 
progress of company and actively par- 
ticipated in its affairs, notwithstanding 
that alderman was not a stockholder 
and received no salary or other money 
while a public officer, since money or 
other valuable consideration would fol- 
low in exchange for his activity. Sec- 
ond Class Cities Law, 19.—Yonkers 
Bus v. Maltbie, 23 N.Y.S.2d 87, af- 
firmed 23 N.Y.S.2d 91. 

See Rex ex rel. Bitzer y. 
[1940] 4 Dom Le eae 
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C.C.A.Kan, Under Florida law, con- 


Jaimet 


ses 


CORPORATIONS — 


‘tract designating — foreign corporation 


a 


as fiseal agent for city in Florida for 
ete of refunding outstanding in- 


debtedness of city, and contemplating © 


that corporation would represent 75 
per cent. or more of each class of out- 
standing indebtedness of nity by cer- 
tain date, and providing that corpora- 
tion would have refunding bonds 
printed and duly validated and would 
bear costs thereof, was not binding on 
city, and lacked “mutuality’’, and there- 
fore city could not maintain action 
thereon for breach.—City of Vero Beach 
y. Rittenoure Inv. Co., 113 F.2d 269. 

Ky. The description of buildings 
predominating in an area which is 
characterized as a “slum area” by Fed- 
eral Housing Act and the ordinances 
and contracts between city and munici- 
pal. housing commission relating to 
slum clearance projects was substan- 
tially that which had always been the 
description of a ‘‘nuisance’”’ within the 
power of a municipality to abate. Ky. 
St. §§ 2741x-1 et seq., 3058-1, 3058-26, 
3095; United States Housing Act of 
1937, §§ 10, 11, 42 USCA. § 1410, 
1411.—Douthitt. v. City of Covington, 
144 S.W.2d 1025, 284 Ky. 382. 

Ordinances. of city of Covington and 
proposed contracts for slum clearance 
projects under Federal Housing Act 
were not invalid on ground that city 
was undertaking to condemn property 
for benefit of local housing commission 
upon discretion of the commission and 
not upon discretion of city authorities, 
where whole tenor and intent of ordi- 
nances and contracts were that charac- 
terization and elimination of buildings 
and areas should be by cooperative ac- 
tion and, if board of commissioners of 
city did not concur in selections and 
plans of commission, nothing could be 
done. Ky.St. § 2741x-1 et seq.; Const. 
Ky. §§ 13, 242; United States Housing 
Act of 1937, § 1 et seq., 42 U.S.C.A. § 
1401 et seq.; U.S.C.A.Const. Amend. 14. 
—Douthitt v. City of Covington, 144 
S.W.2d 1025, 284 Ky. 382. 

Minn. Specifications by city inviting 
bids or proposals on the “rental-pur- 
chase” plan for 325 voting machines of 
a type approved by the State Voting 
Machine Commission, and requiring 
bidders to state their cash as Well 4s 
deferred payment prices, and to fur- 
nish a detailed schedule of the terms 
of payment and the number of ma- 
chines to which the city was to be 
given title as annual payments were 
made, were sufficiently framed to per- 
mit full and free competition, and 
contract entered into by city and com- 
pany manufacturing voting machines 
was valid, though 
sale and purchase on a “deferred pay- 
ment plan” carrying an interest item 
over period of 10 years, which item 
was not suggested in the eall for bids. 
Laws 1939, c. 345, pt. 8, ¢ 1, §§ 1, 2 
9, 11, 12.—Rice y. City of St. Paul, 295 
N.W. 529 f 


Where public bidding on a municipal 
contract is required, the proposals and 
specifications must be so framed as to 
permit full and free competition, so 
that all bidders will have an oppor- 
tunity to compete for a contract con- 
taining substantially the same terms 
and provisions, and any substantial 
and material departure from the speci- 
fications, beneficial to the successful 
bidder, in the contract entered into 
will render it void, 
that it appears there was only one bid. 
Perey. v. City of St. Paul, 295 N.W. 

Neb. A contract between architect 
and city for preparation of preliminary 
sketches, plans and specifications for a 
city hall, for supervising of construc- 
tion by architect, for architect’s com- 
pensation, and providing that should 
“the bond election” fail or grant not 
be allowed, then contract should become 
void, was void in its entirety on fail- 
ure of city electors to vote bonds in 
aid of the project at the first election 
for that purpose, and architect could 
not recover in action against city for 
damages for breach of contract.—Helle- 
berg v. City of Kearney, 297 N.W. 672. 

N.J. To determine the effects or con- 
sequences of failure to insert in a mu- 


it provided for a -° 


notwithstanding | 
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-nieipal contract for scavenger service 
and removal of garbage and ashes stat- 
utory provision that the workers and 
laborers while engaged in such work 
‘should work no more than 8 hours in 
any one day, the legislative intent was 
to be sought. N.J.S.A, 34:10-1.—John 


J. Carlin, Ine., v. O’Connor, 17 A.2d 
584, 126 N.J.L. 248. : 
Failure to insert in municipal con- 


tract for scavenger service and removal 
of garbage and ashes statutory provi- 
sion that workers and laborers while 
engaged in such work should work no 
more than 8 hours in any one day did 
not render contract void, and contrac- 
tors could not defeat liability for pre- 
mium on bond guaranteeing faithful 
performance of contract on ground of 
illegality. N.J.S.A. 34:10-1.—John_ J. 
Carlin. Inc., v. O’Connor, 17 A.2d 584. 
126) “NoJ.L. 248, 

Wis. That charter and ordinance 
provisions authorizing contracts for 
municipal work did not expressly men- 
tion representative of estate of decedent 
in connection with phrase “person, firm 
or corporations’ -did not render in- 
eligible as a contractor the representa- 
tive of a solvent estate which, although 
in process of administration, could 
furnish bond required of bidders and 
contractors for municipal work, and 
in the assets of which there was in- 
cluded a going business and plant 
which it was expedient to continue as 
a going concern until distribution of 
assets to heirs of decedent. St.1939, § 
311.07.—Laabs v. City of Milwaukee, 
294 N.W. 1, 36 Wis. 192, rehearing 
denied 294 N.W. 814, 236 Wis. 192. 

Wyo. Where mode by which mu- 
nicipality may contract is specially and 
plainly prescribed and limited, that 
mode is exclusive and must be pursued. 
—Whipps v. Town of Greybull, 109 P. 
2d 805. 4 

The rule that municipality in making 
contracts must conform to prescribed 
procedure does not apply to mode 
adopted by municipality to carry into 
effect powers expressly granted, where 
mode is not limited or prescribed by 
legislature but left to discretion of 
municipality, and usual test of validity 
of municipal action in such case is 
whether it is reasonable -—Whipps Vv. 
Town of Greybull, 109 P.2d 805. 


§ 2184 

Cal. The employment of a person 
who is highly and technically skilled in 
his science or profession may properly 
be made by a municipality without 
competitive bidding.—City and County 
of San Francisco v. Boyd, 110 P.2d 
1036. 

Pa.Com.Pl. Great discretion is vest- 
ed in public officials to determine who 
are and who are not responsible bid- 
ders and unless there is fraud, malice, 
caprice or detriment to the public in- 
terests, courts will not interfere with 
that discretion and then only when 
sitting in equity.—Wayne Crouse, Inc., 
v. Braddock School Dist., 89 P.L.J. 
419, 55 York 101, affirmed 19 A.2d 843, 
341 Pa. 497. 
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Minn. Specifications by city inviting 
bids or proposals on the “rental-pur- 
chase” plan for 3825 voting machines 
of a type approved by the State Voting 
Machine Commission, and _ requiring 
bidders to state their cash as well as 
deferred payment prices, and to fur- 
nish a detailed schedule of the terms 
of payment and the number of ma- 
chines to which the city was to be 
given title as annual payments were 
made, were sufficiently framed to per- 
mit full and free competition, and 
eontract entered into by city and com- 
pany manufacturing voting machines 
was valid, though it provided for a 
sale and purchase on a “deferred pay- 
ment plan” carrying an interest item 
over period of 10 years, which item 
was not suggested in the call for bids. 
Laws 1939, c. 345, pt. 8, c. 1, §§ 1, 2, 
9, 11, 12.—Rice v. City of St. Paul, 295 
N.W. 529. 
Where public bidding on a municipal 
contract is required, the proposals 
and specifications must be so framed 
as to permit full and free competition, 
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so that all bidders will have an op- 
portunity to compete for a contract 
containing substantially the same 
terms and provisions, and any sub- 
stantial and material departure from 
the specifications, beneficial to the suc- 
cessful bidder, in the contract entered 
into will render it void, notwithstand- 
ing that it appears there was only one 
Lpereyatee vy. City of St. Paul, 295 N.W. 

Pa. To render bidding valid on con- 
tract for the collection and disposal 
of garbage of city, a common standard 
of bidding was required, since, without 
such a standard, it would be impossible 
to compare bids and ascertain the 
lowest responsible bidder. 53 P.S, § 
12198—101 et seq.—Book y. Hall, 15 A. 
2d 355, 339 Pa. 470. 

Specifications providing that at time 
of opening bids on contract for col- 
lection’ and disposal of city’s gar- 
bage bidders should furnish set of 
general plans and specifications, setting 
forth equipment and methods proposed, 
and providing that the methods, ap- 
paratus, and equipment for control of 
nuisances should be shown in sufficient 
detail to enable city council to judge 
of their adequacy, and calling for al- 
ternative bids for disposal by piggery, 
reduction, or incineration, adequately 
set up a common standard of competi- 
tive bidding. 53 P.S. § 12198—101 et 
seq.—Book y. Hall, 15 A.2d 355, 339 
Pa. 470. 


§ 2195 

Pa. Where bidder seeking contract 
for collection and disposal of city’s 
garbage submitted bid on forms pro- 
vided by city; and his attorney de- 
livered a letter showing zones of col- 
lection, types of vehicles to be used, 
proposed collections in accordance with 
specifications, plant consisting of sani- 
tary pens on a farm of 176 acres, and 
general plans of proposed plant, there 
was substantial compliance with re- 
quirements of specifications that a bid- 
der should furnish a set of general 
plans and specifications setting forth 
the equipment and methods, for col- 
lecting, receiving, transporting, convey- 
ing, handling, treating, and disposing 
of the garbage. 53 P.S. § 12198—101 
of Beds eer v. Hall, 15 A.2d 355, 339 

a, J 


Though the precise location of farm 
on which bidder proposed to conduct 
piggery may not have been given in 
specifications in his bid on contract 
for the collection and disposal of city’s 
garbage, the omission at most was a 
technical matter which did not avoid 
the bid, where the location of the farm 
was known to the city council, and the 
farm was inspected by the director of 
Public Safety before the contract was 
awarded, the city authorities were not 
complaining, and no damage because 
of the alleged omission was shown. 
53 P.S. § 12198—101 et seq.—Book v. 
Hall, 15 A.2d 355, 339 Pa. 470. 


§ 2202 ' 
Pa. City’s specifications with refer- 
ence to bidding on contract for collec- 
tion and disposal of city’s garbage 
were impliedly, at least, approved by 
city council when contract was awarded 
to one who complied with the specifi- 


eations. 53 P.S. § 12198—101 et seq. 
Ni Veretiall 25 sAl2d 355), 1339 “Pa: 
470. 
§ 2207 
Mont. Statutory provision requiring 


all municipal contracts for work, sup- 
plies or material, for which must be 
paid a sum exceeding $500, to be let to 
lowest responsible bidder after ad- 
vertisement for bids, is an enactment 
for protection of public interests and 
must be complied with by municipal 
authorities for benefit of public, how- 
ever, the authorities generally have a 
broad discretion in determining what 
bid is the one most nearly answering 
requirements. Rev.Codes 1935, § 5070, 
as amended by Laws 1939, ec, 18.— 
Koich v. Cvar, 110 P.2d 964. 

Under statute requiring all municipal 
contracts for work, supplies or materi- 
al, for which must be paid a sum ex- 
eeeding $500, to be let to lowest re- 
sponsible bidder after advertisement 


§ 2207 


for bids, municipal officers having au-_ 


thority to let contracts subject to such 
statutory provision are not purely 
“ministerial officers’, but rather, when 
acting on these bids, they are perform- 
ing a “quasi judicial function”, since 
their duties require exercise of discre- 
tion. Rev.Codes 1935, § 5070, as 
amended by Laws 1939, ce. 18.—Koich © 
v. Cvar, 110 P.2d 964. oA 


The phrase “lowest responsible bid- 
der’, in statute requiring all municipal — i 


contracts for work, supplies or materi- 
al, for which must be paid a sum ex- 
ceeding $500, to be let to “lowest re- 
sponsible bidder” after advertisement — 
for bids, does not merely mean lowest 
bidder whose pecuniary ability to per- 
form contract is deemed to be best, 
but rather means the bidder who is | 


most likely in regard to skill, ability 


and integrity to do faithful, conscien- 
tious work, and promptly fulfill con- 
tract according to its letter and spirit. 
Rev.Codes 1935, § 5070, as amended by 
Laws 1939, ce. 18.—Koich v. Cvar, 110 
P.2d 964. if 
Evidence failed to establish that city 
council abused its discretion in accept- 
ing as lowest responsible bid on con- 
tract for fire fighting equipment a bid 
which was not the lowest in dollars, 
where it appeared that council, in mak- 
ing its selection between company 
which made successful bid and compa- 


ny which made lowest bid in dollars, Bo 


i 
a3 § 


made a fair and sufficient investigation 
as to relative merits of the two bids 

and that council considered the various 

types of service offered by the two 
ey ae ks companies. Rev.Codes 1935, | 
§ 5070, as amended by Laws 1939, ec. 

18.—Koich v. Cvar, 110 P.2d 964. 

N.Y.Sup. In determining whether 
city council violated law in accepting — 
bid of another than lowest bidder for | 
contract to furnish trucks to city, one — 
test is whether council’s action was 
arbitrary and without any reasonable 
basis. Second Class Cities Law, § 120. 
—Ross v. City of Schenectady, 21 N. 
Y.S.2d 421. 

The section of Second Class Cities 
Law providing that contracts to sup- 
ply materials to such cities shall be 
let to lowest bidders giving adequate 
security, but that all bids may be re- 
jected, if lowest bid is excessive, does 
not require city council to accept low- 
est bid or reject all bids and read- 
vertise for bids, but merely seeks to 
prevent arbitrary action and allow 
council to determine whether city’s 
specifications have been met, and court 
will not restrain city authorities from 
entering into contract with another bid- 
der than lowest ‘bidder, unless such de- 
termination is without reasonable basis. 
Second Class Cities Law, § 120.—Ross 
xe vat of Schenectady, 21 N.Y.S.2da 


N.Y.Sup. The term “lowest respon- 
sible bidder’ in provisions of New 
York City Charter that award of con- 
tracts on public letting must be made 
to lowest responsible bidder does not 
mean one who is only pecuniarily re- 
sponsible, but one who also possesses 
moral worth, and implies skill, judg- . 
ment and integrity as well as sufficient 
financial resources. New York City 
Charter 1936, § 343.—Picone v. City of 
Aree York, 29 N.Y.S.2d 539, 176 Misc. 

le 


Wis. The provision of city charter 
that whenever lowest bidder for mu- 
nicipal work should be, in judgment 
of commissioner of public safety, in- 
competent, or otherwise unreliable for 
performance of work, it should be law- 
ful for common council to direct com- 
missioner either to let work to lowest 
competent and reliable bidder or to re- 
let work anew, did not make it manda- 
tory for council to proceed in but one 
or other of such manners, when com- 
missioner, in reporting, suggested 
changes in lowest bidder’s plant or 
equipment which could be promptly 
changed and remedied, and which did 
not relate to specifications or work to 
be performed under the proposed con- 
tract.—Laabs vy. City of Milwaukee, 294 
N.W. 1, 236 Wis. 192, rehearing denied 
294 N.W. 814, 236 Wis. 192. 
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Where city commissioner of public 
works, in reporting that rendering 
plant of lowest bidder on contract for 
furnishing of equipment and doing of 
work required for collection and dis- 
posal of dead animals, ete., was _ not 
satisfactory, stated that lowest bidder’s 
plant would be reasonably satisfactory, 
upon lowest bidder carrying out rec- 
ommendations of city sanitary inspec- 
tor, common council could in its dis- 
eretion grant lowest bidder time in 
‘which to make plant satisfactory for 
proper performance under contract, 
and, upon such being done, award con- 
tract to lowest bidder.—Laabs v. City 
of Milwaukee, 294 N.W. 1, 236 Wis. 
_ 192, rehearing denied 294 N.W. 814, 
> 236 Wis. 192. : 
Where city charter requires that pub- 
lic work be let by contract to lowest 
reasonable and responsible bidder, the 
law permits no private negotiations 
with an individual bidder,.no change 
of plans and specifications submitted 
_ for the competition, or no variance for 
purpose of obtaining a change in the 
bid of one or more bidders, but whole 
matter is to be conducted with as much 
fairness, certainty, publicity, and abso- 
lute impartiality, as any proceeding re- 
- quiring the exercise of quasi judicial 
authority.—Laabs v. City of Milwau- 
kee, 294 N.W. 1, 236 Wis. 192, rehear- 
- ing denied 294 we 814, 236 Wis. 192. 
Os Ay 15 


§ 

: a The statute providing that all 
contracts made by any department, 
board, or commission where the amount 
- involved is $500 or more, shall be in 
¢ writing, and no such contract shall be 
deemed to have been made or ex- 
: ecuted until the approval of the mayor 
under plan A, B, C or D, or of the city 
manager under plan H, and also of the 
officer or of the head of the depart- 
“ment or of the chairman of the board, 
making the contract, is affixed there- 
to, applies to Fall River, which has a 
pian A charter. G.L.(Ver.Hd.) ¢. 43, § 
29, as amended by St.1938, c. 378, § 10. 
—Wastern Massachusetts St. Ry. Co. v. 
- Mayor of Fall River, 31 N.H.2d 543, 308 
' Mass. 232. 
Mo. A contract between a_ third- 
class city and architects committing to 
architects ministerial details in connec- 
tion with a park project was not void 
on ground that no authorization of 
- eontract was entered on the records of 
the city council until a resolution was 
_ adopted nearly three months after its 
- execution.—Aquamsi Land Co. vy. City 
of Cape Girardeau, 142 S.W.2d 332. 


; Ohio. Contracts entered into by a 

municipality under constitutional pro- 
i vision conferring authority on munic- 

- ipalities to contract with a public util- 
ity for its product or service are en- 
tered into by the passage of an’*ordi- 
nance fixing the rate and terms for 
such product or service for a specified 
period and the filing of a written ac- 
ceptance thereof by the company. 
Const. art. 18, § 4.—Kast Ohio Gas Co. 
v. Public Utilities Commission, 28 N. 
H.2d 599, 137 Ohio St. 225. 


Pa. Persons intending to enter into 
such legal relations with borough as 
will obligate it to expend over $500 on 
contracts or for purchases must see to 
it, at their own peril, that contract is 
in writing and that all other statutory 
requirements in relation thereto are 
obeyed. 53 P.S. § 13365.—Angelotti v. 
Borough of Rankin, 19 A.2d 398, 341 
Pa. 320. 

Pa.Com.Pl. Where a_ statute pre- 
scribes the formal mode of making 
public contracts it must be observed; 
otherwise they cannot be enforced 
i against the governmental agency in- 
. volved.—Wayne Crouse, Inc., v. Brad- 
dock School Dist., 89 P.L.J. 419, 55 


York 101, affirmed 19 A.2d 8438, 341 
Pa. 497. 
‘ § 222) 
©.C.A.Pa. Where written contract 


under which Pennsylvania municipality 
used fire trucks was invalid because 
its execution was not properly au- 
thorized by ordinance, no action could 
lie upon the express contract, nor could 
recovery be had against municipality 
upon an “implied contract’ to pay the 
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“received deed, on theory that option = 
agreement was signed by commission- — 
er who was without authority to act, 


value of the fire trucks. 53 P.S.Pa. § 
12897; P.S.Pa.Const. art. 9, 8 


American. La France Fire Engine Co.,- 


to Use of American La France & Foam- 
ite Industries, v. Borough of Shenan- 
hae 115 F.2d 866, affirming 30 F.Supp. 

Mo. Any attempted contract with a 
third-class city which failed to com- 
ply with the requirements of statute 
prohibiting any city or other munic- 
ipality from-making any contract un- 
less it is within the scope of its pow- 
ers or expressly authorized by law was 
unenforceable. Mo.St.Ann, § 2962, D. 
1827.—Aquamsi Land Co. v. City of 
Cane Girardeau, 142 S.W.2d 332. 

Tex.Civ.App. A municipality cannot 
be held liable under an express con- 
tract illegal because not made in con- 
formity with charter provisions but 
may be held liable on an implied con- 
tract for the reasonable value of the 
benefits which it may have received 
on the theory that common honesty and 
fair dealing requires that municipality 
should not be permitted to receive ben- 
efits without paying just compensation 
therefor.—City of Houston y. Finn, 149 
S.W.2d 1000. : 

Where architect at request of the 
Mayor of the City of Houston prepared 
preliminary plans and architectural da- 
ta which was used by the City in mak-. 
ing application for PWA loan and 
architect’s services were necessary in 
order to obtain loan and were rendered 
with knowledge and consent of major- 
ity of city council, contract for services 
was unenforcible as an express contract 
because not entered into in accordance 
with the charter provisions, but archi- 
tect was entitled to recover on an im- 
plied contract for the reasonable value 
of services rendered for benefit of city. 
thoes. of Houston v. Finn, 149 S.W.2d 


§ 2226 

Neb. No member of city council, nor 
mayor, nor city attorney, each acting 
separately as an individual, could bind 
city by a contractual obligation creat- 
able only by official action of the city 
council for architect’s fees, nor could 
any one of them ratify or reinstate 
contract between city and architect aft- 
er it became void, or ‘‘estop” the city 
from denying the validity of the void 
contract.—Helleberg v. City of Kearney, 
297 N.W. 672. 

S.D. Purchase, of gravel pit was 
within general corporate powers of 
city and any unauthorized acts of of- 
ficers or agents of city leading up to 
purchase of gravel pit were subject to 
ratification by city.—Stockwell vy. City 
of Sioux Falls, 299 N.W. 458. 

8 2227 

D.C.Fla. Where members of city 
commission of city of St. Petersburg, 
Florida, charged with duty of mak- 
ing contracts for the city, upon learn- 
ing of promise of director of public 
utilities to owner of subdivision to 
return money advanced by owner for 
installation of water and gas mains, 
repudiated promise of director who 
was without power to make such 
promise, and there was no evidence 
that persons having power to bind 
the city in any way recognized liabil- 
ity of the city for return of money, 
there was no “estoppel” against city to 
deny liability nor “ratification” of un- 
authorized acts of director.—Brownell 
yee of St. Petersburg, 38 F.Supp. 


Me. Where attorneys failed to es- 
tablish approval by city council of a 
contract by which they claimed to 
have been employed by city of Ells- 
worth for a stipulated purpose and 
for an agreed compensation of $10,000, 
a payment by city of $500, which was 
not made directly to the attorneys was 
insufficient to establish an unequivocal 
ratification of the alleged contract.— 
Priv, & Sp.Laws 1933, ¢.. 34, art. 2, $3 
6, 7.—Brann y. City of Hllsworth, 
A.2d 425. 

§.D. A landowner was not entitled 
to recover for sand and gravel which 
city removed from premises between 
time of execution of option for con- 
veyance of premises to city and time 
that city paid agreed consideration and 
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where city with. knowledge of option 
purchased land thereunder, wh 
amounted to ratification of commission- 
er’s acts.—Stockwell v. City of Sioux 
Falls, 299 N.W. 453. : 


§ 2230 i 

Kan. Where city had treated con- 
tract with corporation for purchase of 
natural gas as a valid and binding 
eontract for five years, it could not 
avoid its obligations by contending 
that the contract was contrary to pub- 
lic policy and void because the wife 
of the city’s commissioner of finance 
and revenue owned one share of stock 
in the corporation and was a director 
and secretary of the corporation. Gen. 
St.1935, 23-204.—\LaHarpe Fuel Co. v. 
City of Iola, 105 P.2d 900, 152 Kan. 


445. > 
§ 2232 

D.C.Mich. A contract and specifica- 
tions, drawn by city finance director 
and made by city commission without 
knowledge of technical auditing terms, 
for complete audit of city’s books and 
records, did not limit audit to technical 
cash, balance sheet, or detailed audit, 
but should be interpreted according to 
their literal, actual, plain, common- 
sense meaning.—Maryland Casualty Co. 
y. Cook, 35 F.Supp. 160. 

Conversations between accountant and 
city finance director before execution of 
contract to audit city’s books and rec- 
ords should have been embodied in 
written contract and signed pursuant 
to proper authority to Become binding 
on question of work required to be per- 
formed for city by accountant.—Mary- 
and Casualty Co. v. Cook, 35 F.Supp. 


D.C.Va. Under contract whereby 
city agreed to pay compensation for 
preparation of engineering data for 
city’s application for loan from Re- 
construction Finance Corporation fer 
construction of municipal power plant 
and to employ company as consulting 
engineers if loan was made and pro- 
posed development carried out, engi- 
neering company could not recover for 
breach to employ it as consulting en- 
gineers, even if such provision of con- 
tract were valid, notwithstanding par- 
ties contemplated that issuance of rey- 
enue bonds was necessary, and under 
charter and statute an election was a 
prerequisite to issuance of bonds, where 
at election, voters voted against issu- 
ance of bonds, and thereafter a citi- 
zens’ committee procured appropriation 
for employment of other engineers 
which was followed by election where- 
in project was approved. Acts Va. 
1933, Hix.Sess., ¢. 26, 14.—Scofield 
Engineering Co. v. City of Danville, 35 
F.Supp. 668. . 

Ky. Any contractual commitment by 
city is subject always to all constitu- 
tional and statutory inhibitions and 
limitation to be applied in any par- 
ticular instance in course of execution 
of the commitment. Const. §§ 13, 242. 
—Douthitt v. City of Covington, 144 
S.W.2d 1025, 284 Ky. 382. 

N.Y.Sup. Where park department 
bought land for parkway, which was 
assessed at $360,000 and did not object 
to. buildings being removed in con- 
sideration of price being reduced $70,- 
000, sale agreement in effect included 
an unrestricted right to move the build- 
ings away for use in exchange for $70,- 
000 reduction in price—Golden City 
Park Corporation v. Board of Stand- 
ards and Appeals, 29 N.Y.S.2d 837. — 

Where city park corporation bought 
land for parkway at $70,000 reduc- 
tion from assessed valuation with 
agreement that buildings thereon could 
be moved, the buildings could only be 
moved to other land owned by owner 
of the buildings or sold to people to 
move on their land, and if no guarantee 
was exacted that the land to be used 
would not be immediately adjoining 
the parkway, the reduction price was 
accepted without coupling it with that 
condition.—Golden City Park Corpora- 
tion v. Board of Standards and Ap- 
peals, 29 N.Y.S.2d. 837. 


f 


which _ 


bute: Apps hove on in a eontiaet 
ie __ between a private corporation and a 

: sing authority that, in event cer- 
site was not rezoned by the time 
- mentioned in the contract or any ex- 
_ tension thereof, then the contract 
should be void, canceled, and of no 
effect, was a condition precedent to the 
liability of the housing authority on 
the contract—W. B. Gibson Co. v. War- 
ren Metropolitan Housing Authority, 29 
N.E.2d 236, 65 Ohio App. 84. 

§ 2239 

— D.C.Mich. After execution and sig- 
nature of written contract for auditing 
of city’s books and records, no individ- 
ual officer, agent, or employee of city 
swas authorized to alter or vary terms 
of such instrument, taless such author- 
ity was lawfully delegated to particu- 
lar individual.—Maryland Casualty -Co. 
v. Cook, 35 F.Supp. 160. 


§ 2247 

C.C.A.Ind. Under Indiana law, cor- 
poration furnishing city supplies and 
services ordered, accepted and used in 
necessary operation of city depart- 
ments by city, may recover value there- 
of on quasi contract or quantum meru- 
it theory, even though statutory provi- 
sions preclude recovery on contractual 
theory because of exhaustion of funds 
appropriated for purchase _ thereof. 
Burns’ Ann.St.Ind. §§ 48-1411, 48-1507, 


48-1508 —OvNio Gil Co. v. "Michigan 
City, 117 F.2d 391, 
€.C.A.Pa. Where written contract 


under which Pennsylvania municipality 
used fire trucks was invalid because 
its execution was not properly au- 
thorized by ordinance, no action could 
lie upon the express contract, nor 
could recovery be had against mu- 
nicipality upon an “implied contract” 
to pay the value of the fire trucks. 53 
Pes-Pa: § 12897...2.S:Pa.Const.. art. 9, 
§ 8.—American La France Fire Engine 
Co., to Use of American La France & 
Foamite Industries, v. Borough of 
Shenandoah, 115 F.2d 866, affirming 30 
F.Supp. 251. 

Under Pennsylvania decisions, the 
law for reasons of justice may impose 
an obligation upon a municipality to 
pay for benefits received under an in- 
valid contract.—American, La France 
Fire Engine Co., to Use of American 
La France & Foamite Industries, v. 
Borough of Shenandoah, 115 F.2d 866, 
affirming 30 F.Supp. 251. 

A borough in Pennsylvania was lia- 
ble on “quasi contract’ for reasonable 
rental value of fire trucks which were 
leased under contract which was _ in- 
valid because its execution was not 
properly authorized by _ ordinance, 
where eyidence presented by borough 
proved only that borough’s existing 
indebtedness exceeded the _ constitu- 
tional limitation, but there was no evi- 
dence as to the extent of borough’s 
revenues for years involved. 53 P.S. 
Pa. § 12897: P.S.Pa.Const. art. 9, § 8. 
—American La France Fire Engine Co., 
to Use of American La France & Foam- 
ite Industries v. Borough of Shenan- 


doah, 115 F.2d 866, affirming 30 F. 
Supp. 251. 
-D.C.Cal. A municipal corporation 


which enjoys the fruits of a properly 
authorized contract cannot deny lia- 
bility on the ground that charter pro- 
visions have not been observed.—Trans- 
bay Const. Co. v. City and County of 
San Francisco, 35 F.Supp. 433. 


A city must pay the reasonable value 
of benefits received under an invalid 
contract.—Transbay Const. Co. v. City 
and County of San Francisco, 35 F. 
Supp. 433. 

D.C.Fla. Where owner of subdivi- 
sion requested director of public utili- 
ties of city of St. Petersburg, Florida, 
to install water and gas mains, and 
director agreed to do so upon advance- 
ment of costs, which were to be re- 
turned by city within specified time, 
and director was without authority to 
promise such return and the city re- 
ceived no benefit from such installa- 
tion, city was not liable on an ‘im- 
plied contract’? for the return of ad- 
vancement.—Brownell v. City of St. 
Petersburg, 88 F.Supp. 1003. 

D.C.Md. Under Maryland law, where 


MUNICIPAL CORPORATIONS: 


a contractor sith? a municipality per-— 
forms work or supplies materials which 
are not included in his contract, and 
they are accepted and retained by mu- 
nicipality and are beneficial to it, there 
arises an implied obligation on mu- 
nicipality to pay therefor on _ basis 
of quantum meruit, and such rule also 
applies where contract itself is invalid 
and would be unenforceable if still 
executory, by reason of failure by mu- 
nicipality to comply with some of the 
provisions of its charter or local Be 
erning law.—Schiavi v. Mayor and City 
Council of Baltimore, 40 F.Supp. 184. 

D.C.Va. If municipal indebtedness 
incurred igs in contravention of con- 
stitutional or statutory limitations, 
there can be no recovery on implied 
contract for a quantum meruit.—Sco- 
field Engineering Co. vy. City of Dan- 
ville, 35 F.Supp. 668. 

Where city of Danville entered into 
contract with engineering company to 
pay a certain sum for preparation of 
necessary engineering data for city’s 
application for loan from Reconstruc- 
tion Finance Corporation for construc- 
tion of municipal power plant, and to 
employ company at agreed compensa- 
tion as consulting engineers if pro- 
posed loan should be made and pro- 
posed development carried out, and it 
was understood by parties that issu- 
ance of municipal revenue bonds was 
necessary for financing of project, if 
contract created an indebtedness in- 
hibited by statute, engineering com- 
pany could not recover on basis of 
“implied contract” or upon theory of 
“unjust enrichment.” Acts  Va.1933, 
Ex.Sess., ¢. 26, § 14.—Scofield Engi- 
neering Co. vy. City of Danville, 35 F. 
Supp. “668. 


Me. The principles of law regarding 
implied contract arising from the ren- 
dition of services or quantum meruit 
are without application in dealing with 
municipalities or political divisions of 
the state—Watts Detective Agency’ v. 
Inhabitants of Sagadahoc County, 18 
A.2d 308. 


Neb. Even though contract of em- 
ployment of attorney by city to fore- 
close tax sale certificates on behalf 
of the city for a contingent attorney’s 
fee from the proceeds of public sales 
was void so that no recovery at law 
could be had thereon, still the attor- 
ney in a proper action was entitled to 
be paid on a quantum meruit basis for 
lawful services. rendered by him, 
Comp.St.1929, §§ 77-2009 to 77-2011, 
77-2040.—Darnell vy. City of Broken 
Bow, 299 N.W. 274. 

N.Y.Sup. Generally, and subject only 
to specific statutory limitations, the 
doctrine ‘of quasi-contract, or restitu- 
tion is applicable to a municipality.— 
Barry v. City of New York, 25 N.Y.S. 
2d 27, 175 Mise, 712. 

S.D. Although option contract to 
convey gravel pit to city gave city 
no title to or interest in land, as option 
bound landowner to hold premises in 
same state and condition in which they 
existed when option was given, when 
landowner permitted city to remove 
gravel during option period, removal 
of gravel by city did not in_ itself, 
after option had been exercised, con- 
stitute basis for. implied agreement to 
pay for gravel as something separate 
and apart from premises.—Stockwell v, 
City of Sioux Falls, 299 N.W. 453. 

Tex.Civ.App. A municipality cannot 
be held liable under an express contract 
illegal because not made in conformity 
with charter provisions but ‘may be 
held liable on an implied contract for 
the reasonable value of the _ benefits 
which it may have .received on the 
theory that common honesty and fair 
dealing requires that municipality 
should not be permitted to receive ben- 
efits without paying just compensa- 
tion therefor.—City of Houston vy. Finn, 
149 S.W.2d 1000. 

Where architect at request of the 
Mayor of the City of Houston prepared 
preliminary plans and _ architectural 
data which was used by the City in 
making application for PWA loan and 
architect’s services were necessary in 
order to obtain loan and were ren- 
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dered with knowledge and. consent of. 
majority of city council, contract for 
services was unenforcible as. any ex2 aes 
ress contract because not entered ‘into | 
n accordance with the charter provi 
sions, but architect was entitled to re-_ 
cover on an implied contract for the ) 
reasonable value of services rendered for 
benefit of city. hear of Houston vy. Finn, a 
149 S.W.2d 1000. pore ae i 
2248 % 

Ky. In action against a city and its — 
waterworks company to recover plain- 
tiff’s property right in a pipeline form-_ 
ing part of city’s waterworks system. 
where line had been laid in 1926 by 
plaintiff, and plaintiff relied upon pro- 
visions of a contract made in 1913 be- 
tween water company, which was then t, ae 
pritately owned, and a realty company — : 
respecting the taking over of pipeline — Min 
and extensions by water company after 
ten years, evidence warranted eonclus de 
sion that extensions referred to in 1913 © 
contract were extensions which might a 
be made during the ten-year period — 
mentioned therein, and that plaintiff — 
could not recover from city for his © 
pipeline on an express and implied con- 
tract.—City of Paducah y. Jones, 151 ig 
S.W.2d 1013, 286 Ky. 756. ss 

Me. In attorneys’ action against city” " 
of Ellsworth for breach of alleged con- 
tract of employment, it was necessary — 
to establish that an agreement for the 
employment of the attorneys as set out 
in the declaration was approved by the 
city council by ordinance, order or re- — 
solve adopted at a valid meeting of the 
council, or that there was a subsequent — 
ratification of such agreement under. 
the same conditions. Priv. & Sp.Laws, 
1933, c. 34, art. 2, § 7.—Brann v. City 
of Ellsworth, 19 A.2d 425. 

In action against city of Ellsworth 
for breach of alleged contract of em-_ 
ployment, evidence that certain mem- 
bers of city council were notified by 
telephone of special meeting at which 
contract wag allegedly approved, that — 
one member neyer received such tele- 
phone notice and was not in facet pres-— 
ent, and that another member regarded 
meeting simply as a conference war- 
ranted finding that no valid meeting 
of the councit was held under charter 
provisions providing for manner of. 
service of notice of such special meet-— 
ing. Priv. & Sp.Laws 1933, e: 34, art. ~ 
2, § 6. Brann y. City of Lilsworth, 19 sa 
A.vd 425. ai 

Ohio App. Under oe prohibiting — 

“a city council from entering into any 
contract which is not. to go into full 4 
operation during term for which all | 
members of council are elected, plain- 
tiff suing a municipality on a contract 
for personal services was. required: to 
allege in his petition facts showing 
that. contract did go into full opera- 
tion during term for which members 
of council which authorized - contract 
were elected, since that issue is juris- — 
dictional and must be proved. Gen. — 
Code, § 4241.—Browne vy. Village of 
Ripley, 36 N.E.2d 50. 67 Ohio App, 112. 
§ 2252 

C.C.A.Pa. In suit against borough 
in Pennsylvania to recover reasonable 
rental value of fire trucks which were 
rented under invalid contract, borough 
had burden to prove that its current 
revenues were insufficient to pay a rea- 
sonable rental for the trucks. 53 P.S. 
Pa, § 12897; P.S.Pa.Const.. art.. 9,§, 8) 
—American La France Fire Engine 
Co., to Use of American La France & 
Foamite Industries v. Borough of 
Shenandoah, 115 F.2d 866, aflirming 
30 F.Supp. 251. 


§ 2253 

D.C.Va. The city of Danville could 
not recover from engineering company ' 
damages for failure to furnish reason- 
ably accurate data and give sound 
and expert advice with reference to 
construction of municipal power plant 
where contract, in so far as it re- 
quired city to employ company as con- 
sulting engineers for the project upon 


es 


Pa 


obtaining of loan from Reconstruction 
Finance Corporation and development 
of project, was invalid, and hence if 
city used and relied upon loan appli- 
cation data which was all that com- 
pany legally contracted to supply, 


SPLOT Le.490,' § 


§ 2260 


city’s use thereof was gratuitous, and 


company was not liable for negligent 
inaccuracies therein.—Scofield Engi- 
neering Co. vy. City of Danville, 35 F. 
Supp. 668. 

§ 2260 


Wis. The amendatory statute pro- 
viding that the salary and transcript 
fees of the reporter of the district court 
of Milwaukee county should be payable 
monthly out of the treasury of Mil- 
waukee county and stating that all 
acts or parts of acts contravening the 
amendatory statute were expressly re- 
pealed did not indicate an intent to re- 
peal provisions of prior acts bearing 
On matter of sharing expense of re- 
porter’s fees, salary, and supplies by 
the city and county of Milwaukee in 
absence of an express provision to that 
effect. Laws 1899, c. 218, § 14; Laws 
2—City of Milwaukee 
Peer ouee County, 294 N.W. 51, 236 

TS 0%. 


§ 2262 

Wis. The original intention to share 
the expense of maintenance of the mu- 
nicipal court of Milwaukee county 
equally between the city and county 
of Milwaukee still inheres in statutes 
zelating to the court, and under provi- 
sions for the sharing of all costs of 
maintenance and ‘‘other expenses of the 
court” the salary and transcript fees 
of the municipal court reporter should 
be shared, even though only one as- 
sistant clerk was originally provided 
for and reporter was_ subsequently 
added to the clerical force. Rev.St. 
1878, §§ 2499, 2508, 2512; Laws 1923, 
ec. 294.—City of Milwaukee v. Milwau- 
kee County, 294 N.W. 51, 236 Wis. 7. 
Under statute creating the municipal 
court of Milwaukee county, providing 
for the sharing of expenses between the 
city and county of Milwaukee, and re- 
quiring the county to account to the 
city for expenses paid by the city and 
under subsequent statutes relating to 
that court, the word ‘paid’ whether 
relating to payments by the city or the 
county wherever it appears means paid 
in the first instance, and the expenses 


must be shared whether paid in the 


first instance by the city or by the 
county. Rev.St.1878, §§ 2499, 2508, 
2512; Laws 1923, c. 294.—City of Mil- 
waukee vy. Milwaukee County, 294 N.W. 
51, 236 Wis. 7. 


. Under amendatofy statute providing 
that the salary and transcript fees of 


_ the reporter of the district court of 


Milwaukee county “shall be payable 
monthly” ‘out of the county treasury, 
“payable’ means payable in the first 
instance by the county instead of as 
theretofore by the city of Milwaukee, 
and the statute did not contemplate 


freeing the city from its share of the 


expense of maintaining the court at- 
tributable to the reporter. Laws 1899, 
ec. 218, § 14; Laws 1911, c. 490.—City 
of Milwaukee v. Milwaukee County, 294 
NW... 51,°236 Wis. 7. 

Under statutes charging to the city 
and county of Milwaukee in equal pro- 
portions the expenses of the municipal 
and district courts of Milwaukee coun- 
ty, fees collected by the court clerk 
must be accounted for by the city and 
deducted from the costs of main- 
tenance, even though required to be 
paid over to city treasurer and not 
directed to be paid over to county 
treasurer, since fees are “income” and 
operate to reduce expense of main- 
tenance, and it is the net expense and 
not the total expense that is shareable. 
Rey.St.1878, §§ 2499, 2508, 2512; Laws 
1899, c. 218, § 14; Laws 1911, c. 490; 


- Laws 1923, c. 294.—City of Milwaukee 


yv. Milwaukee County, 
‘Wis. 7. 
2268 


§ 

Ohie App. Constitutional provisions 
granting power to municipalities to 
own and operate public utilities and 
to act by ordinance in acquisition of 
utilities and to issue bonds for such 
purpose are ‘“self-executing” in sense 
that no action by Legislature is neces- 
sary to make power available to munici- 
palities, and are “plenary” as exercise 
thereof is not in any way dependent on 


294 N.W. 51, 236 
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O'Flynn vy. ‘Village of East Rochester, 


or conditioned by constitutional provi- 
sion authorizing municipalities to frame 
and adopt or amend a charter for 
its government, and are “permissive” 
und not ‘mandatory,’ and such powers 
may or may not be exercised. Const. 
art. 18, §§ 4, 5, 7, 12.—Priest v. City 
of Wapakoneta, 32 N.H.2d 869, appeal 
dismissed 9 N.E.2d 292, 132 Ohio St. 
527. 


§ 2281 : 

Ala, Counties and municipalities 
have right to. maintain highways and 
bring actions to remove unnecessary 
obstructions from highways or streets 
regardless of time the nuisance may 
have been imposed.—Fuller v. Knight, 
2 So.2d 605. 

2300 


N.D. The power to construct and 
maintain sewers conferred on munici- 
palities by the legislature should re- 
ceive a liberal construction in favor of 
a municipality. Comp.Laws 1913, §8§ 
3697, 3702.—Marks v. City of Mandan, 
296 N.W. 39. , 

2304 


§ 

C.C.A.Il]. Under Illinois statutes, an 
Illinois city had power to build a wa- 
ter plant and subsequently to enlarge 
the water system and to issue water 
fund certificates for costs of original 
plant and enlargement, and though 
city employed the wrong formula in 
allocating earnings of plant and of 
enlargement, city was “estopped” to 
set up irregularities with respect to 
certificates issued for payment of en- 
largement in action by bona fide pur- 
chaser of certificates for an accounting 
for diversion and misapplication of 
funds applicable to certificates, for an 
injunction restraining further deple- 
tion, and for restoration of funds ille- 
gally diverted. Smith-Hurd Stats.Ill. 
ce. 24, §§ 440, 442, 456a et seq.—Getz 
v. City of Harvey, 118 F.2d 817. 


Ark. The statute providing that any 
city or incorporated town ‘‘may’’ pur- 
chase or construct a waterworks sys- 
tem, or construct betterments and im- 
provements to its waterworks system 
as provided by statute, confers on mu- 
nicipalities the power to purchase or 
construct a water system, but it does 
not require them to do so. Acts 1933, 
Act 131, § 1.—Patterson v. -City of 
Little Rock, 149 S.W.2d 562. 

Idaho. The statute authorizing .a 
municipal corporation to acquire water- 
works systems and to enlarge such 
systems and to supply the municipali- 
ty’s inhabitants with water gives a mu- 
nicipal corporation power at the time 
it acquires water for existing needs 
to also acquire and hold water rights 
to supply future needs, since wherever 
a power such as a stated power to en- 
large a waterworks system is given 
a municipal corporation by _ statute 
everything lawful and necessary to the 
effectual execution of the power is giv- 
a by implication of law. Code 1932, § 

9-1132.—Beus v. City of Soda Springs, 
107 P.2d 151. 

§ 2308 

Ky. Under statute authorizing the 
City of Middlesboro to acquire or es- 
tablish and operate an electric light 
and power plant with necessary appur- 
tenances on the revenue liquidating 
plan and providing that the statute 
should be liberally construed to ef- 
fectuate its provisions, it was compe- 
tent for the city to establish only a 
distributing system without a generat- 
ing plant and to purchase electric cur- 
rent to be delivered into that system. 
Ky.St. §§ 3480d-1 et seq., 3480d-21.— 
City of Middlesboro v. Kentucky Utili- 
ties Co., 146 S.W.2d 48, 284 Ky. 833. 

Nev. The supplying of electric ener- 
gy to the inhabitants of a state, coun- 
ty or municipal corporation is a legiti- 
mate “municipal” or “public” purpose, 
St.1935, ce, 72.—State v. Lincoln County 
Power Dist. No. 1, 111 P.2d 528. 

N.¥.Sup. The village of East Roches- 
ter is not barred by any prior fran- 
chises or easements from utilizing the 
village streets in connection with trans- 
mission and distribution of electric 
power from a municipal plant to be in- 
Stalled by the village pursuant to law. 
General Municipal Law, § 360 et seq.— 


24 N.Y.S.2d 437. : 
A municipal power plant constructed 
under statute permitting cities to es- 


tablish their own public utility services © 


need not generate power sufficient to 


f 


supply.the full needs of all taxpayers, | 


but the city for such purpose may pur- 
chase electric energy from the state or 
from any state agency, or other munici- 
pal corporation, or from any private or 
public corporation. General Municipal 
Law, § 360.—O’Flynn v. Village of Hast 
Rochester, 24 N.Y.S.2d 437. 

Municipal power project proposed for 
whole village without creation of a spe- 
cial district was not unlawful or un- 
fair as to particular corporate con- 
sumer because the village power plant 


would not always generate sufficient - 


power to meet maximum demands of 
that consumer though it was to be 
taxed for upkeep of the plant whenever 
other taxpayers were taxed. General 
Municipal Law, § 360; Public Service 


Law, § 65, subd. 3.—O’Flynn_v. Vil- 
lage of East Rochester, 24 N.Y.S.2d 
437. 

Ohio App. In the constitutional pro- 


vision: authorizing municipality to ac- 
quire and construct a public utility the 
products or service of which are to be 
supplied to municipality or its inhab- 
itants, the words “products or service’, 
as applied to electric public utilities, 
refer to generation of electricity, while 
words “to be supplied” refer to dis- 
tribution of electricity, and within 
meaning of such provision an electric 
public utility is not complete unless 
the utility compromises both a generat- 
ing plant and a distributing system. 
Const. art. 18, § 4.—Priest v. City of 
Wapakoneta, 32 N.H.2d 869, appeal dis- 
missed 9 N.B.2d 292, 132 Ohio St. 527. 


§ 2314 
Mass. A state or city may make im- 
provements in aid of transportation fa- 
cilities, since adequacy of means for 
transportation of the public at large 
is a matter of public interest.—Burn- 
ham v. Mayor and Aldermen of Bey- © 


erly, 35 N.H.2d 242, 309 Mass. 388. 
§ 2318 
Tex. The provision in Galveston 


charter authorizing city to regulate 
character and construction of piers and 
structures in waters adjacent to beach 
of city conferred on city a police power 
to regulate structures built in waters 
adjacent to beach but did not author- 
ize city to erect and maintain 90 foot. 
wide pier extending about 1,200 feet 
into Gulf of Mexico over land a part 
of which belonged to state. Sp.Laws 
1905, c. 29, p. 254, § 40.—City of Gal- 
veston v. Mann, 143 S.W.2d 1028. 
§ 2322 

Mass. Under’ statutes authorizing 
the establishment of airports, the ap- 
propriation of money therefor, and bor- 
rowing by cities and towns in connec- 
tion with establishment thereof, the 
establishment and maintenance of a 
municipal airport constitute a 
lic purpose.” 
(35) ; 


erly, 35 N.H.2d 242, 309 Mass. 388. 
§ 2325 

Ark. The woru ‘‘now” in statute pro- 
viding that municipalities “now” own- 
ing or operating facilities for supply- 
ing a public service or commodity to 
their citizens may, with approval of 
Department of Public Utilities, extend 
their service into rural territory con- 
tiguous to municipalities, means “now 
or hereafter owning or operating,’ ete. 
Pope’s Dig. § 2108.—Arkansas Utilities 
Co. v. City of Paragould, 143 S.W.2a 
11, 200 Ark. 1051. 

The right of a city to construct an 
electric distribution system outside the 
city is dependent on statute, and it has 
no right to construct and operate such 
a system outside the city limits, even 
with the consent of the Department of 
Public Utilities. Pope’s Dig. § 2108.— 
Arkansas Utilities Co. v. City of Para- 
gould, 143 S.W.2d 11, 200 Ark. 1051. 

Ark. A municipality has authority 
to extend water mains beyond corpo- 
rate limits to obtain an adequate wa- 


ter supply, or may obtain an outlet 
for Sewage beyond corporate limits. 
_ Pope’s Dig. 10000 et seq.—Mathers 

v. Moss, 151 S.W.2d 660. 

Cal.App. A city could acquire, oper- 
ate and issue bonds to finance a mu- 
nicipal bus line running to another 
city, under express constitutional grant 
of power, though the service would 
partly benefit nonresidents and non- 
taxpayers. Const. art. 9, 19.—City 
of Mill Valley v. Saxton, 106 P.2d 455. 

If a city is given power to sell ex- 
cess utilitv service. the means of per 
formance whereby the service can be 
made and supplied are necessarily im- 
plied in the grant of power to sell. 
Const. art. 9, § 19.—City of Mill Valley 
v. Saxton, 106 P.2d 455. 

The statutes granting cities power 
to own and operate bus lines, and to 
issue bonds for improvements neces- 
sary to carry out the municipality’s 
powers, authorize operation and main- 
tenance of, and issuance of bonds to 
finance, municipal bus lines running to 
another city. Gen.Laws 1937, Act 
5178, §§ 1, 2; Act 5238, § 862.15.—City 
of Mill Valley v. Saxton, 106 P.2d 455. 

Iowa. A town could not erect and 
maintain an electric line to another 


town without a franchise from_ the 
State Commerce Commission. Code 
1939, §§ 8809-8311.—Central States 


Electric Co. v. Incorporated Town of 
Randall, 297 N.W. 804, 230 Iowa 376. 

Mont. Generally, a city cannot make 
improvements outside of its own lim- 
its unless authority to do so is ei- 
ther expressly or by necessary and 
fair implication conferred, but author- 
ity to act beyond its boundaries may 
be implied on grounds of special neces- 
sity.—Hansen v. City of Havre, 114 P. 
2d 1053. 

2328 


§ 

N.C. Even if amendments to charter 
of city of High Point authorized city 
to issue revenue bonds under terms of 
Revenue Bond Act of 1935 for any 
Perec’: which city was authorized 

y Municipal Finance Act or any other 
law to finance by issuance of bonds, 
where Revenue Bond Act of 1935 au- 
thorized municipalities to construct 
self-supporting undertakings within the 
municipality, the amendments did not 

authorize city proceeding under the 
' Revenue Bond Act of 1935 to construct 
hydroelectric project outside of the 
city. Pub.Laws 1935, c. 473, § 13; Pub. 
Loec.Laws 1937, ec. 65, 561; Pub.Laws 
1938, Ex.Sess., ¢. 2.—McGuinn v. City 
of High Point, 13 8.H.2d 48, 219 N.C. 


56. 
§ 2329 

Idaho. Where a statute expressly au- 
thorized a municipal corporation to 
supply excess water to persons or cor- 
porations outside its corporate limits, 
trial court in action to quiet title to 
waters of a creek, certain water rights 
in which were owned by a city, erred in 
holding that the use of water from 
the creek through the city’s pipe line 
should be confined within the limits of 
the city. Code 1932, § 49-1132.—Beus 
y. City of Soda Springs, 107 P.2d 151, 


7 8 2332 
Ohio App. Municipalities are author- 
jzed under constitutional provisions 


granting power to municipalities to 
own and operate utilities and to act by 
ordinance in acquisition of utilities and 
to issue bonds for such purpose, to 
adopt any means which are proper and 
which are plainly adapted to the end, 
to carry into effect the powers grant- 
ed, subject only to the restrictions on 
the exercise thereof contained in such 
constitutional provisions. Const. art. 
18, §§ 4, 5, 12.—Priest v. City of Wa- 
pakoneta, 32 N.E.2d 869, appeal dis- 
missed 9 N.E.2d 292, 132 Ohio St. 527. 
§ 2342 

N.Y.Sup. The provisions of the. Vil- 
lage Law relating to acts or resolu- 
tions which are subject to a permissive 
referendum have no application to pro- 
ceedings under statute granting to mu- 
nicipalities the power to establish and 
operate certain public utility services, 
since referendum thereunder is manda- 
tory. General Municipal Law, § 360, 
subd, 5; Village Law, §§ 139, 139-a— 


© ig a has Gd ta 
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O’Flynn v. Village of East Rochester, 
24 N.Y.S.2d 437. pss 

Ohio. The constitutional provisions 
relating to the acquisition of public 
utilities by municipalities and the pro- 
visions relating to refererfda in con- 
nection therewith are “self-executing” 
and exclusive. Const. art. 18, §§ 5, 8. 
—State ex rel. Tietje vy. Collett, 35 N. 
E.2d 568, 138 Ohio St. 425. 

The phrase “executive authority” as 
used in the constitutional provision 
that if within 30 days a petition signed 
by 10 per centum of the electors of a 
municipality shall be filed with the 
executive authority thereof demanding 
a referendum on an ordinance dealing 
with a public utility, ordinance shall 
not take effect until submitted to elec- 
tors and approved by a majority of 
those voting thereon, is a _ general 
term, and should not be taken to de- 
note but a_single individual. Const. 
erty AS; 3 5.—State ex rel. Tietje v. 
ee 35 N.E.2d 568, 138 Ohio. St. 

The purpose of constitutional refer- 
endum procedure in requiring a filing 
with .the executive authority of mu- 
nicipality of a petition demanding a 
referendum on ordinance dealing with 
a public utility, is to insure the trans- 
mission of the petition to the legisla- 
tive branch of the municipal govern- 
ment. Const. art. 18, 5.—State ex 
rel. Tietje v. Collett, 35 N.H.2d 568, 
138 Ohio St. 425. 

The constitutional right of the elec- 
tors to review by referendum the act 
of a village council voting to purchase 
a public utility, must not be taken 
away by empty technicalities. Const. 
art. 18, §§ 5, 8.—State ex rel. Tietje 
pean Mh 35 N.E.2d 568, 138 Ohio St. 


Pa.Super. The provision of the pub- 
lic utilities law requiring Public Utility 
Commission’s approval before utility 
can transfer to municipality by any 
method or device any property is 
broad enough to include any legal 
form or method of acquisition of prop- 
erty by municipality and embraces the 
acquisition by a municipality of prop- 
erty of a public utility whether the 
method of transfer is by agreement of 
purchase and sale or by proceedings 
instituted to compel its transfer to the 
municipality. 66 P.S. §§ 182, 1122; 15 
P.S. § 1353.—Burgess and Town Coun- 
cil of Borough of Pottstown v. Penn- 
sylvania Public Utility Commission, 19 
A.2d 610, 144 Pa.Super. 220. 

§ 2355 

Ga. Under charter provisions of the 
city of McRae stating that all streets, 
alleys, sidewalks, pavements, and 
street crossings shall be under the 
control, power, and direction of the 
mayor and council and that they shall 
have full and complete power and 
right to direct the mode, manner, and 
style in which they shall be con- 
structed, paved, or unpaved, the legis- 
Jature did not intend that the city 
authorities should have the right to 
make street improvements only when 
the property owners, after notice and 
opportunity, have failed to make them. 
Laws 1918, pp. 786-791, §§ 80(a-c, e- 
g, i), 81.—City of McRae v. Folsom, 11 
S.E.2d 900, 191 Ga. 272. 


Sections of the city code of the city 
of McRae, if they required that prop- 
erty owners should themselves be given 
the privilege of making street im- 
provements and should fail to do so 
before the city could have the right to 
make them, were impliedly repealed by 
a general paving ordinance of 1925 
passed in pursuance of charter amend- 
ment of that year providing for the 
issuance of street improvement bonds 
and the assessment of abutting prop- 
erty for improvements, and enabling 
ordinances passed to set in motion 
powers created by that amendment, 
were not void for failure to give prop- 
erty owners privilege of first making 
improvements. Laws 1918,. pp. 786- 
791, §§ 80(a-c, e-g, i), 81; Laws 1925, 
pp. 1182, 1188, 1185, §§ 2-4, 6; Laws 
1926, Ex.Sess., pp. 137, 138.—City of 
McRae y. Folsom, 11 S8.H.2d 900, 191 Ga. 


—-§ 2382 


§ 2375 mS aa 

Ky. Though a municipality in main- 
taining a plant for the distribution of 
electricity to its inhabitants for domes- 
tic use acts in a ‘‘quasi-private capaci- 
ty” and not a “governmental capacity” 
and the officials are regarded in that 
relationship as ‘administrative agents” 


“ 


rather than ‘‘publie officers’, neverthe- — 


less they are entrusted with responsi- 
bilities and duties which cannot be sur-— 
rendered or delegated wholly or partly 
except as may be expressly or implied- 
ly authorized by the law governing the 
performance of those duties. Ky.St. § 
3480d-1 et seq.—City of Middlesboro v. 
Kentucky Utilities Co., 146 S.W.2d 48, 
284 Ky. 833. ; 
A contract between the City of Mid- 
dlesboro and the Tennessee Valley Au- - 
thority to supply the city with elec- 
tricity for twenty years is “ultra vires” — 
and imvalid as a delegation of con- 
trol conferred by 
and exclusively on the city council and 
city utility commission, where contract 
in every material respect permits the | 
Authority to say how, when, and where 
city shall carry on its business of dis- 
tributing electricity, and city has un-- 
dertaken to bind itself for twenty 
years not to change method of conduct- 
ing its business nor to modify sched- 
ules of service and rates or rules per- 
taining thereto without permission and 
approval of the Authority. Ky.St. §§ 
3480d-1 et seq., 3480d-9, 3480d-17, 
3480d-20, 2480d-21; Tennessee Valley 


Authority Act § 1 et seq., 16 US.C.A. 


§ 831 et seq.—City of Middlesboro vy. 

Kentucky Utilities Co., 146 S.W.2d 48, 

284 Ky. 833. : 
8 2377 

Mo. A contract between a_ third- 

class city and architects entered into 


in anticipation of and contingent on 


federal approval of a park project and 

a federal grant, detailing architects’ 

professional services as consisting of 
conferences, preparation of preliminary 

studies, working drawings, specifica- 

tions, and detail drawings, technical 

services, drafting of forms of proposals 

and contracts, issuance of certificates 

of payment, keeping of accounts, and 

general supervision of work, was not 

an unlawful delegation of governmental 

powers. Aquamsi Land Co. vy. City of — 
Cape Girardeau, 142 S.W.2d 332. 


§ 2382 

Ark. Where town in obtaining loan 
from Public Works Administration 
agreed that money was to be used for 
exclusive purpose of constructing pro- 
posed improvement, money advanced to 
town became a “trust fund’ which 
could not be used for any purpose ex- 
cept that specified in agreement, and 
town treasurer was without authority 
to draw check in his own favor against 
fund to pay fees or commissions 
claimed to be due under ordinance fix- 
ing salary of treasurer at 2 per cent. 
of all moneys received and paid out 
by him on warrants or turned over to 
his successor in office.—Thomas vy. Town 
of Luxora, 146 S.W.2d 692. 


Conn. A municipality desiring te 
make a public improvement can pay for 
it from its general funds resulting from 
taxes levied in the usual way, or can 
impose some or all of the expense upon 
property owners who will be specially 
benefited by the improvement, but if 
the latter method is followed, the essen- 
tial basis is the fact that actual benefits 
have accrued to the property by reason 
of the improvement.—Connecticut Rail- 
way & Lighting Co. v. City of Water- 
bury, 18 A.2d 700, 127 Conn. 617. 

Iowa. In statute authorizing mu- 
nicipality to pay for “any such plant” 
out of earnings, or to contract for 
payment out of earnings, the quoted 


words refer to public utility plants 
which section 6127 authorizes cities 
and towns to purchase, establish, or 


the like. Code 1939, §§ 6127, 6134.01. 
—Gunnar v. Town of Montezuma, 294 
N.W. 895. 

Payment by municipality of the pur- 
chase price of an existing completed 
public utility plant out of earnings 
is authorized by statutes. Code 1939, 
§§ 6127, 6134, 6134.01 to 6134.11— 


statute absolutely 
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--§ 2382 


eee WV. i ; 
Ky. Where statute authorizing cities 
other than those of the first class to 
acquire electric plants by a _ self-liqui- 
dating or revenue plan is specific con- 
cerning what may be done and how 
the project shall be financed but does 
not define complete procedure to be 
followed to accomplish. plan, it is con- 
templated that the procedure prescribed 
in the charters of the several cities not 
inconsistent with the particular stat- 
ute shall be observed. Ky.St. § 38480d- 
1 et seq.—City of Middlesboro v. Ken- 
pages sCellities Co., 146 S.W.2d 48, 284 
Ky. ; 
Pa.Super. The proportionate share 
of sewer construction cost to_be borne 
by borough and township under agree- 
ment relating thereto was such share 


pendent on system compared with en- 
_ tire area of all municipalities similarly 
_ dependent.—Ridley Tp. y. Borough of 
Ridley Park, 20 A.2d 828, 145 Pa. 
Super. 159. ’ 
The sharing of the cost of township 
ewer under agreement between town- 
_ ship and borough was not to be meas- 
- ured by acreage of borough tributary 
to new sewer alone but by same meth- 
od which determined their respective 
jability under preceding section of 
greement for replacement of old sew- 
er maintained by the borough.—Ridley 
p. v. Borough of Ridley Park, 20 
A.2d 828, 145 Pa.Super. 159. 
An agreement by borough to pay to 
wnship its share of the cost of sewer 


ugh and township of the cost of 
ownship sewer laid within borough.— 
Ridley Tp. vy. Borough of Ridley Park, 
20 A2d 828, 145 Pa.Super. 159. 


i § 2384 
 N.Y.App.Div. "The provisions of 
_ Greater New York Charter that no con- 
tract not to be paid by assessments up- 
on property benefited shall be binding 
without indorsement by comptroller 
were not applicable to contract for con- 
struction of sewers in connection with 
_ grade crossing elimination project, and 
the special legislation authorizing the 
_ grade crossing’ elimination was con- 
. trolling. Unconsol.Laws, § 2041 et 
 seq.; § 2045, subd. 10; Greater New 
- York Charter, § 149.—Remo Engineer- 
ing Corporation v. City of New York, 


88" N.Y.S.2d 314, 260. App.Div. 587, 
modifying 11 N.Y.S.2d 590. 

awn § 2386 

a La. The provision in paving statute 
giving taxpayers right to protest 


against proposed paving was-—not_ in- 
iY tended to make taxpayers the final 
arbiters, and provision permitting may- 
or aud board of aldermen to disregard 
ul protest did not go beyond the limits 
; of legislative discretion. Act No. 92 of 

1934, § 2—Palmer vy. Mayor and Board 
of Aldermen of Town of Ponchatoula, 
j 


197/80. 697%, 195. La. “997. 
§ 2407 
Iowa. In statute requiring mu- 
nicipality to give 30 days’ notice of 


contract for establishment of public 
uvility plant, ‘contract’ refers to con- 
struction contracts, not to purchase of 
* fully constructed plant, and “estab- 
lishment” though generally including 
acquisition by purchase was used in 
nurrower sense of “to bring into be- 
ing, create, build, set up, etc.,” and 
hence notice of contract to purchase 
existing electric light and power plant 
Was unnecessary. Code 1939, §§ 6127, 
6134.01, 6134.08.—Gunnar v. Town of 
Montezuma, 294 N.W. 895. 
§ 2416 
La. The provision in paving statute 
for a public hearing, and giving of no- 
tice to all interested parties in order 
that their protests against proposed 
paving might be heard, did not require 
mayor and board of aldermen of town 
to heed protests of property owners, 


i Gunnar v. Town of Montezuma, 294 N. 
5 
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i 
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So. 697, 195 La. 997. 

The provision in paving statute giv- 
ing taxpayers right to protest against 
proposed paving was not intended to 
make taxpayers the final arbiters, and 
proyision permitting mayor and board 
of aldermen to disregard protest did 
not go beyond the limits of legislative 
discretion. Act No. 92 of 1934, § 2.— 
Palmer v. Mayor and Board of Alder- 
men of Town of Ponehatoula, 197 So. 
6977, 195 La. 997: 

§ 2421 

Cal. A San Francisco charter provi- 
sion that all examinations, plans, and 
estimates required by supervisors in 
connection with any public improve- 
ments, exclusive of those to be made by 
the public utilities commission, should 
be made by the director of public 
works and that he should when request- 
ed to do so, furnish information and 
data for use of supervisors, applies only 
to specific public improvements, and 
does not apply to a general survey pro- 
posed to be carried on to aid in the 
solution of traffic and transit problems. 
—City and County of San Francisco v. 
Boyd, 110 P.2d 1036. 

§ 2437 

Ohio App. The word “ordinance,” in 
constitutional provision that municipal- 
ity proceeding to acquire public utility 
shall act by ordinance, must be consid- 
ered as being used in the sense in 
which it is generally defined, as a law 
passed by governing body of municipal 
corporation for regulation of affairs of 
corporation. Const. art. 18, § 5.—Priest 
y. City of Wapakoneta, 32 N.E.2d 869, 
appeal dismissed 9. N.E.2d 292, 132 
Ohio St. 527. 


2439 
Pa.Quar.Sess. A borough ordinance 
need not contain details of the kind, 
quality, quantity or estimated costs of 
work, though, if no plans and specifi- 
cations are prepared, it might be prop- 
er reason for objection to the manner 
of carrying ordinance into effect.— 
Goulo v. Taylor Borough, 41 Lack.Jur. 
103, 32 Mun, 34. 
§ 2466 
Pa.Quar.Sess. Where appeal is tak- 
en from borough ordinance to pave a 
certain street because such improve- 
ment must be done by contract, under 
competitive bids, unless work can be 
done better and more economically by 
borough employes, and. because ordi- 
nance fails to specify the kind, quality, 
quantity and approximate cost of ma- 
terials, or the funds available for the 
work, and gives the borough engineer 
power to enter into contracts and to 
declare trees, pipes, etc., nuisances; 
but appellants submit neither evidence 
nor briefs. Held, that the appeal from 
the borough ordinance will be dis- 
missed, aS no evidence is offered to 
sustain it—Goulo v. Taylor Borough, 
41 Lack.Jur, 103, 32 Mun. 34, 
§ 2475 
Pa.Com.Pl. Where a program to 
widen a street would result in little 
or no benefit to a sylvan resort com- 
munity and would result in destruc- 
tion of trees which would be detri- 
mental to the beauty of the borough, 
held: Equity will enjoin the program 
of borough council.—Shuck vy. Borough 
of Ligonier, 23 West. 20. 
§ 2484 
Mont. The 1937 emergency statute 
authorizing certain designated govern- 
mental agencies to make loans and to 
accept grants from the United States, 
and to enter into contracts for con- 
struction of public works, being the 
latest enactment on the subject, must 
be held to be controlling when in con- 
flict with prior statutes. Laws 1937, e. 
115.—Hendrickson v. Powell County, 
112 P.2d 199. 


2490 
Ind. The statute requiring contract 
for public improvement to be let to 
lowest and best bidder did not prohibit 
city from entering into valid oral 
agreement to pay for extras occasioned 


ers: 
% 


dd ; 4 ‘ 2 ee Ree at 
by changes in interceptor sewer sys- 
en made under direction o engineer 
in charge of project._ Burns’ Ann.St. § 
58-101.—Michigan City v. 
N.H.2d 132. s 5 

§ 2492 i 


‘Towa. The requirement stated in no- 
tice for bids for construction of mu-_ 
nicipal light and power plant that con- 
tractor take revenue bonds of town in 
payment for plant did not constitute an 
illegal restriction upon “competitive 
bidding”, where statute specifically au- 
thorized payment by delivery of reve- 
nue bonds, and there was no showing 
that any bids were higher because pay- 
ment was to be made by delivery of 
bonds. Code 1939, § 6134.02.—Weiss Vv. 
Incorporated Town of Woodbine, 295° 
N.W. 873. 

Although. statute contemplates com- ° 
petitive bidding in letting of contract 
for municipal improvements, not every 
limitation upon bidding constitutes an 
illegal restraint upon competition. Code 
1939, §§ 6134.01-6134.11.—Weiss v. In- 
cone Town of Woodbine, 295 N. 


§ 2503 

Iowa. Where the bid proper for ma- 
terials for proposed municipally owned 
electric light and power system was not 
signed by bidder, but data sheet was. 
properly signed, incorporated town and 
its officers had the right to waive the 
defect, but they also had a right to in- 
sist on the due execution of the written 
proposal by a proper signature and had 
a legal right to give no consideration 
to the bid, even though the required 
check of 5 per cent. of the bid accompa- 
nied the instrument.. Code 1939, §§ 
6134.01 to 6134.11.—Interstate Power 
Co. v. Incorporated Town of McGregor, 
296 N.W. 770. ; 


§ 2504 

Pa.Com.Pl. Plaintiff submitted a bid 
in response to an advertisement to do 
work on a public improvement of de- 
fendant accompanied by certified check 
for $3,500.00, the understanding being 
that it would be forfeited as liquidated 
damages if plaintiff was the successful 
bidder and failed to execute a contract 
and furnish bond. Plaintiff wag the 
low bidder and, after notice, failed to 
execute contract and furnish bond and 
defendant forfeited the. check. Plain- 
tiff sued to recover the check, contend- 
ing that there was an ambiguity in 
the contract as to the contractor’s lia- 
bility. for error in design of the plans 
has defendant refused to recognize. 

eld: 
plaintiff from executing the contract, 
as it should have been cleared up be- 
fore the bid was made.—McCormick v. 
City of Uniontown, 4 Fay.L.J. 151, 
55 York 55, 

The rule that courts incline against 
forfeitures has no application to the 
forfeiture of money accompanying a 
bid for a publie contract where the 
bidder fails to enter into a contract 
and furnish bond.—McCormick y. City 
of Uniontown, 4 Fay.L.J. 151, 55 York 


§ 2507 

DApp. The phrase “lowest secure 
bid” in the statute relating to munici- 
pal improvements does not mean low- 
est bidder financially oniy, but means 
that bidder is, by experience and oth- 
erwise, capable of doing the work in 
a satisfactory manner. Smith-Hurd 
Stats. c. 24, § 319.—Panozzo vy. City 
of Rockford, 28 N.W.2d 748, 306 Il. 
App. 443. 


2510 

N.Y.Sup. The provision of New York 
City Charter for finding by  three- 
fourths vote of Board of Hstimate that 
acceptance of another bid than that 
of lowest responsible bidder for mu- 
nicipal contract is for publie interest 
before award of contract to other 
bidder is inapplicable to award of 
sewer construction contract to second 
lowest bidder determined by agency 
letting contract to the lowest respon- 
sible bidder. New York City Charter 
1936, § 343, subd. b,—Picone v. City 
of New York, 29 N.Y.S.2d 5389, 176 
Mise. 967. 


§ 2511 
N.Y.Sup. The fact that construction 


] 


that this is insufficient to excuse | 
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ewer ree contract. did not, as 

- matter of law, establish such company 

as “lowest responsible bidder’, to 

which New York City Charter requires 
award of contract on public letting, but 
acting borough president, as awarding 
agency, was charged with judicial duty 
to determine whether such company 
possessed integrity and moral worth 
or was actually a front for discredited 
and disqualified contractor and was 
authorized to investigate. and consider 
coinpany’s background before making 
award. New York City Charter 1936, 
§ a —Picone y. City of New York, 
29 N.Y:S.2d eae ae 967. 


‘ Iowa. That successful bidder for 
construction of municipally owned elec- 
tric light and power system joined with 
ineorporated town and its officers in 
employing attorneys to protect their 
rights in suit to enjoin town and offi- 
cers from entering into contract for con- 
struction of system did not establish 
fraud or favoritism in awarding the 
bid. Code 1939, §§ 6134.01 to 6134.11. 
—Interstate Power Co. v. Incorporated 
Town of McGregor, 296 N.W. ; 

In suit to enjoin incorporated town 
and its officers from entering into con- 
tract for construction of a municipally 
owned electric light and power system, 
evidence did not warrant granting in- 
junction on ground that town and of- 
ficers were required to accept the bid 
on eaeh section of work submitted by 
the Jowest responsible bidder therefor 
to the end that contracts should have 
been awarded to the lowest responsible 
sectional bidders. Code 1939, § 6134.- 
10.—Interstate Power Co. v. Incorpo- 
rated Town of McGregor, 296. N.W. 770. 


§ 2516 

, Iowa. The provision of contract for 
; erection of electric light and power 
; plant for town that payment of con- 
tractor should be made by delivery to 
it of revenue bonds of town at par plus 
accrued interest to date of delivery did 
not invalidate ¢ontract on ground that 
transaction amounted to a “bartering 
of publie bonds’, where statute spe- 
cifically authorized delivery of revenue 
bonds to contractor in payment for 
such improvement. Code 1939, § 6134.- 
02.—Weiss v. Incorporated Town of 

Woodbine, 295 N.W. 873. 

The delay caused by litigation con- 
cerning validity of contract for erec- 
tion of electric light and power plant 
for town, the length of time before im- 
provement would be completed, the un- 
certainty. of bond market in future, and 
possibility that a responsible bond 
dealer would not guarantee to pay par 
for bonds to be delivered at a future 
date did not show violation, either by 

: town or contractor, of apparent statu- 
tory requirement that revenue bonds of 
town to be delivered to contractor in 
payment for improvement be delivered 
at not less than par. Code 1939, §§ 
1175, 6134.02, 6134.05.—Weiss v. Incor- 
porated Town of Woodbine, 295 N.W. 


873. 
Mo. The Works Progress Adminis- 
tration in contracting with a _ third- 


elass city was not acting in the su- 
perior capacity of a sovereign but 
stood in the same position as a private 
party for the purpose of testing the 
validity of contracts made with city. 
Mo.St.Ann. § 2962, P- 1827.—Aquamsi 
Land Co. v City of Cape Girardeau, 
142 S.W..2d \32. 

An attempted contract between a 
third-class city and the Works Prog- 
ress Administration, whereby city 
agreed that if Administration would 
obtain federal approval of its applica- 
tion for park project, city would each 
year at its own cost and expense main- 
tain project in a manner satisfactory 
to Administration, was void, since such 
an agreement might entail the levy of 
an annual tax. Mo,St.Ann. §§ 2962 
6829, pp. 1827, 5633.—Aquamsi Land 
Co. v. aap of ‘Cape Girardeau, 142 S. 
W.2d 332 
, Ohio hee Fixing rates of wages and 
hours of labor prior to letting of con- 
tracts for construction of municipally- 
owned public utility were a proper ex- 
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real party in interest except that a 


choice of plenary constitutional power. 
conferred on city to acquire municipal- 


-ly-owned public utility. Const. art. 18, 


§ 4.—Priest v. City of Vee tence 33 
N.E.2d 869, appeal dismissed 9 N.H.2d 
292, 132 Ohio St. 527. 
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Ill.App. The statute, requiring pub- 
lic bodies and officials in making con- 
tracts for public work to see that 
bonds are furnished by contractors 
which will protect materialmen and 
subcontractors, was enacted because 
there is no right to a mechanic’s lien 
against a public work, and because it 
has been repeatedly held that provi- 
sions in principal contract whereby con- 
tractors agreed to pay subcontractors 
were not effective as constituting sub- 
contractors third party beneficiaries in 
public construction bonds furnished by 
contractors. Smith-Hurd Stats. c. 29, 
§§ 15, 16—Fodge v. Board of Educa- 
tion of Village of Oak Park, Dist. 97,, 
32_N.H.2d 650, 309 Ul App. 109. 

The statutes requiring public bodies 
and officials in making contracts for 
public work to see that bonds are fur- 
nished by contractors which will pro- 
tect materialmen and subcontractors, 
declares “public policy” of state in 
matter of protection of those furnish- 
ing material and labor in construction 
of public work under bonds thereafter 
given for performance of such: work, 
Smith-Hurd Stats. ¢. 29, §§ 15, 16.— 
Fodge v. Board of Education of Vil- 
lage of Oak Park, Dist. 97, 32 N.E. 
2d 650, 309 Ill.App. 109. 

Mass. The insertion, in contractor’s 
bond securing payment by contractor 
and subeontractor for labor and mate- 
rials used in construction of municipal 
building, of some condition not called 
for by statute, would not vitiate the 
whole bond unless inserted matter was 
illegal, although no breach could be 
assigned in any part of the condition 
not included within the statute. G.L. 
(Ter.Ed.) c. 149, § 29, as amended by 
St.1938, ¢. 361.—Metropolitan Pipe & 
Supply Co. v. D’Amore Const. Co., 35 
N.E.2d 211, 309 Mass. 380. 

A contractor’s bond, running to city, 
for use and benefit of all persons fur- 
nishing materials or performing labor, 
was a “statutory bond” under statute 
requiring contractor for construction 
of public building to give sufficient se- 
curity by bond or otherwise for pay- 
ment by contractor and subcontractor 
for labor and materials used in con- 
struction, including lumber not. incor- 
porated in building, and hence plaintiff 
furnishing material to subcontractor 
but not giving and filing sworn state- 
ment of claim ag required by statute, 
could not recover on bond, notwith- 
standing that bond omitted reference 
to lumber not incorporated in building, 
where plaintiff's claim did not include 
lumber not incorporated in building. 
G.L.(Ter.Ed.) ¢c. 149, § 29, as amended 
by St.1938, ¢c. 361.—Metropolitan Pipe 
& Supply Co. v. D’Amore Const. Co., 
85. N.E2d 211, 309 Mass. 380. 


N.Y.City Ct. In action upon an un- 
dertaking or completion bond fur- 
nished by genera) contractors to city 
in connection with construction of a 
building to recover for materials fur- 
nished by the use-plaintiff to. a sub- 
contractor, where the bond referred 
to contract between general contractor 
and city and provided that contract was 
apart of the bond, reference to and re- 
liance on terms of the contract was 
proper.—City of New York, to Use 
and Benefit of J. K. Larkin & Co. v. 
Standard Accident Ins. Co,, 23 N.Y.S.2d 
939. 

Pa.Super. Failure of subcontractor 
to furnish a bond for the faithful 
performance of subcontract did not 
justify contractor in refusing to pay 
subcontractor for his work where re- 
fusal to pay was based on contractor’s 
claim that it owed subcontractor noth- 
ing and not on failure of subcontractor 
to furnish a bond.—City of Farrell, to 
Use of C. W. Milarr, Inc., v. H. Platt 
Co.,, 15 A.2d 718, pee, He: ‘Super. 242. 


N.Y.City Ct. nder statute requiring 
action to be prosecuted in name of 


-tion ‘entitled ‘‘The City of New York, 


ate es 2550 


person with whom or in whose name ae 
a contract is made for the benefit Of /R | 
another may sue without joining with — 
him the person for whose benefit the at 
action is prosecuted, city could main- on 
tain an action upon an undertaking © 
or completion bond furnished by gen-— ie 
eral contractors to the city to recover 
for materials furnished by a third 
party to a subcontractor. Civil Prac. ra ; 
tice Act, § 210.—City of New York, to 
Use and Benefit of J. K. Larkin & Co. iu T 
v. Standard Accident Ins. Co., 23 N.Y. +n 
$.2d 939. ay 
In action entitled ‘““The City of New is 
York, to the Use and Benefit of?’ named 
corporation upon an undertaking or. 
completion bond furnished by general 
contractors to city to recover for ma- 
terials furnished by the named cor-- 
poration to a subcontractor, the named 
corporation was the “real party in in-: 
terest’? within iri 


party in interest. Civil Practice Act, § — 
210.—City of New York, to Use and 
Benefit of J. K. Larkin & Co. v. Stan 
ard Accident Ins, Co., 23 N.Y.S.2d 939. 
Third party which furnished mate 
rials to subcontractors could sue 
directly on bond executed for its bene- — i 
fit by general contractors to. city in fe 
connection with construction of build- 
ing for city.—City of New York, to. 


Use and Benefit of J. K. Larkin & Co. 

v. Standard Accident Ins. Co., 23 Nae ate 

§.2d 939. = On ae 
Where real party in interest in ae- pees 


to the Use and Benefit of’? named cor- 
poration, upon an undertaking or com- 
pletion bond .furnished by genera 
eontractors to city to recover for mate- 


tion to a subcontractor, aps 1 
corporation and not the city, the ac- 
tion was not required to be instituted ‘) 
by the corporation counsel.—City of ii 
New York, to Use and Benefit of J. . 
K. Larkin & Co. v. Standard Aceon 
Ins. Co., 23 N.Y.S.2d 989. 


§ 2549 ar 
Tex.Civ.App. A public improvement ee 
contractor’s surety impliedly agreed to 
pay in full claims of persons who fur-  — 
nished labor and material for munici- Ne 
pal improvement and who complied 
with statute by filing their itemized 
claims with county clerk within 90 ~ 
days after labor and material had been 
furnished, Vernon’s Ann.Civ.St. art. 
5160.—Massachusetts Bonding & Insur- 
re A v. City of Grapeland, 148 S.W. ~*~ 
9 ‘ 


Where some of materialmen and la- 
borers who had furnished materials 
and labor in connection with construc- 
tion of city sewer system had perfect- . 
ed claims against contractor’s surety © 
and others had perfected claims to a 
lien on moneys owing to contractor 
which was in. default, those material- 
men and laborers who had perfected 
elaims against surety were entitled to 
judgment for full amount of those 
claims, and were not required instead 
to participate proportionately in funds 
available for lienors, who were awarded 
judgment for only a portion of their 
claims because of insufficiency of funds. 
Vernon’s Ann,.Civ.St. arts. 5160, 5472a, 
5472b.—Massachusetts Bonding & In- 
surance Co. vy. City of Grapeland, 148 


S.W.2d 1006. 
2550 
Mass. A contractor’s bond, running 
to city, for use and benefit of all per- 


sons furnishing materials or perform- 
ing labor, was a “statutory bond” un- 
der statute requiring contractor for 
construction of public building to give 
sufficient security by bond or other- 
wise for payment by contractor and 
subcontractor for labor and materials 
used in construction, including lumber 
not incorporated in building, and 
hence plaintiff furnishing material to 
subcontractor but not giving and filing 
sworn statement of claim as required 
by statute, could not recover on bond, 
notwithstanding that bond omitted 
reference to lumber not incorporated 
in building, where plaintiff’s claim did 
not include lumber not incorporated 


_ sufficient e 
available-—Transbay Const. Co. v. City, 


§ 2559 
in building. G.L.(Ter.Ed.) ¢c. 149, § 
29, as amended by St.1938, ¢e. 361.— 


Metropolitan Pipe & Supply Ce. v. 
D’Amore Const. Co., 35 N.H.2d 211. 
309 Mass. 380. 

§ 2559 


D.C.Cal. Where city and county of 
San Francisco accepted benefits of 
properly authorized contract for en- 
largement of dam, it was liable for rea- 
sonable value of labor and materials 
furnished, notwithstanding alleged non- 
compliance with charter provision that 
no obligation involving expenditure of 
money should be incurred or authorized 
unless comptroller certified that there 
was a valid appropriation from which 
expenditure could be made, and that 
unincumbered funds were 


and County of San Francisco, 35 F. 
Supp. 433 

N.Y.Sup. The provision of contract 
making contractor’s acceptance of 
amount stated in engineer’s final esti- 


_ mate a release of all claims by con- 


tractor against town, with which con- 
tract was made, was valid and applied 
to extras.—Petrossi Bros. Contractin 
Corporation v. Town of Greece, 29 N. 
Y.S.2d 305. 


§ 2563 

Mich. Where contract for construc- 
tion of municipal water supply intake 
provided that methods used should in- 
sure proper alignment of pipe when 
placed in final position and should in- 
sure that ends of pipe at joints had 

not been separated and that contractor 

had satisfied himself regarding nature 
and location of work, the conditions of 
the ground, the character, uality and 
quantity of materials to be encoun- 
tered, and the character of equipment 
‘and facilities needed for construction, 
the contract bound contractor to the 
use of such material and the employ- 
ment of such methods as would insure 
good finished work and a proper align- 
ment of the pipe on river bottom.— 
Atletwed v. City of Marysville, 294 N. 
W. 110, 295 Mich. 102. 

Where contract for construction: of 
municipal water supply intake pro- 
vided that all work required by either 
the plans or specifications should be 
furnished and executed by the contrac- 
tor and that should any work or mate- 
rial be required which was not denoted 
in the specifications or plans, contrac- 
tor should perform such work and fur- 
nish such material as fully as if they 
were completely described, contract did 
not contemplate the furnishing of extra 
labor and material.—Atletwed v. City 
Peale, 294 N.W. 110, 295 Mich. 
31 


N.Y.App.Div. In contract by city for 
construction of sewers in connection 
with grade elimination project, para- 
graph to the effect that provisions for 
payment by city or its comptroller were 
to be understood to mean payment by 
state comptroller, upon certification and 
approval by city officials, was not in- 
tended to cast liability upon state and 
free city entirely from initial payments, 
but was tantamount to covenant by city 
that in a proper case it would certify 
and approve proper payments and that 
state authorities would comply there- 
with. Unconsol.Laws, § 2041 et seq.; § 
2045, subd. 10.—Remo Engineering Cor+ 
poration v. City of New York, 23 N.Y:S. 


2a 314, 260 App.Div. 587, modifying 
11 N.Y.S.2d 590. 
N.Y.App.Div. Under contract for 


completion of construction of founda- 
tions of public building, which provid- 
ed that contractor should be paid costs 
plus fee, dividend paid contractor by 
mutual workmen’s compensation and 
publie liability insurer should be de- 
ducted from amount of premiums paid 
by contractor in determining cost of 
insurance, since dividend was merely a 
refund of excess premiums, notwith- 
standing that insurer could have im- 
posed assessment on contractor if loss 
experience had warranted such action. 
—Spencer, White & Prentis v. City of 
New York, 28 N.Y.S.2d 401, 262 App. 
Div. 285. 

Under contract for completion of 
construction of foundations of public 


\* 
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building, which provided that contrac- 
tor should be paid costs plus a fee, 
contractor could have claimed reim- 
bursement from city for assessment on 
mutual workmen’s compensation and 
public liability policies if any such as- 
sessment had been imposed by in- 
surer.—Spencer, White & Prentis v. 
City of New York, 28 N.Y.S.2d 401, 
262 App.Div. 285. 

Pa.Super. Court would not assume 
that parties te. a subcontract for ex- 
eavation for sewage treatment plant 
and for sewers specified the lesser de- 
tails of the work such as_ backfilling, 
tamping and attaching pipe fittings, 
but relied upon inference or broad gen- 
eralities for description of major item 
of the work, which was repaving.—City 
of Farrell, to Use of C. W. Milarr, Inc., 
Va He Platt).Cor, 1b) Avda ils, 1ezieba. 
Super. 242. 

Where a subcontractor undertook to 
excavate at a given price, it would not 
be held that he bound himself to in- 
cidentally perform, without compensa- 
tion, an additional task, the ordinary 
compensation for which exceeded that 
for the work expressly undertaken un- 
less the words of his contract clearly 
so implied.—City of Farrell, to Use 
ef C. W. Milarr, Inc., v. H. Platt Co., 
15 A.2d 718, 142 Pa.Super. 242. 

Where contractor holding contract 
with city for earth excavation at $1.50 
per cubic yard entered into subcontract 
whereby subcontractor agreed to per- 


form the “excavation, backfilling, tamp- 


ing pipe and fittings” for a sewer at 
75 cents per cubic yard, the subcon- 
tract did not require subcontractor to 
repave the street, the cost of which 
would have exceeded that for the work 
expressly undertaken.—City of Farrell, 
to Use of C. W. Milarr, Inec., v. H. Platt 
Co., 15 A.2d 718, 142 Pa.Super. 242. 
Tex.Civ.App. The statutes relating 
to establishment of claims against pub- 
lic improvement contractor’s surety and 
to lien of persons furnishing material 
or labor to public improvement con- 
tractor were to be read into public 
improvement contract between city and 
construction company the same as if 
they were expressly referred to or in- 
corporated in its terms. Vernon’s Ann, 
Civ.St. arts. 5160, 5472a, 5472b.—Mas- 
sachusetts Bonding & Insurance Co. vy. 
City of Grapeland, 148 S.W.2d 1006. 
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Miss. Where engineers to secure 
their note to bank assigned in writing 
to bank their contract with city where- 
in they directed city to pay to bank 
any amounts due them under contract, 
filing of assignment with city clerk 
constituted “notice” to governing au- 
thorities of city.—City of Aberdeen v. 
Bank of Amory, 2 So.2d 153. 

Where engineers to secure their note 
to bank assigned in writing to bank 
their contract with city wherein they 
directed city to pay to bank any 
amounts due them under contract, and 
engineers filed assignment with city 
clerk, statement made by engineers to 
clerk that debt to bank had been paid 
did not revoke assignment, since when 
the rights of the parties have become 
fixed under such an instrument it is 
irrevocable.—City of Aberdeen v. Bank 
of Amory, 2 So.2d 153. 

Where engineers to secure their note 
to bank assigned in writing to bank 
their contract with, city wherein they 
directed city to pay to bank any 
amounts due them under contract, and 
engineers filed assignment with city 
clerk, bank was not “estopped” from 
relying on assignment by nonaction 
after return of assignment by city clerk 
with word “void” marked thereon, in 
view of evidence and chancellor’s find- 
ing that bank knew nothing of nota- 
tion and was not nesheent in failing 
to observe it.—City of Aberdeen vy. 
Bank of Amory, 2 So.2d 153. 

Tex.Civ.App. Where contract be- 
tween city and public improvement con- 
tractor prohibited assignment by con- 
tractor of moneys to become due there- 
under without city’s approyal, contrac- 
tor’s assignment of such moneys to its 
surety without approval was ineffective 
because in violation of contract, and 
surety which had advanced funds for 


completion of contract after contrac 
tor’s breach thereof was not entitled 
to recover from banks money paid to 
them, under assignments from eon- 
tractor, in repayment of advances: 
made by them to contractor.—Massa- 
chusetts Bonding & Insurance Co. Vv. 
City of rah aad S.W.2d 1006. 


D.C.Cal. Where construction com- 
pany contracted with city and county 
of San Francisco to enlarge dam upon 
a bona fide original estimate of 30,000 
cubic yards of excavation, but unantici- 
pated circumstances made_ radical 
changes in the character and amount 
of the work to be performed under the 
contract, so that excavation amounted 
to a total of about 84,000 cubic yards, 
and expense of performing contract was 
therefore greatly increased, the original 
contract would be deemed abrogated, 
and construction company could recover 
on a quantum meruit basis.—Transbay 
Const. Co. v. City and County of San 
Francisco, 35 F.Supp. % 

Mich. City inspector had no author- 
ity to in any way modify or change the 
contract for construction of municipal 
water supply intake or to bind city to 
the payment for any extra work or 
material.—Atletwed v. City of Marys- 
ville, 294 N.W. 110, 295 Mich. 102. 

City engineer was without authority. 
to change or modify contract for con- 
struction of municipal water supply 
intake, but had authority to bind city 
for payment for extra work found. 
necessary.—Atletwed v. City of Marys- 
ville, 294 N.W. 110, 295 Mich. 102. 

N.J. Where controversy arose be-. 
tween city. and contractor during prog- 
ress of sewer construction project con- 
cerning manner of payment for excava- 
tion work, and negotiations resulted in 
amendment of contract which did not 
change total estimated quantity of ex- 
cavation but changed only allocation 
thereof for establishment of three sepa- 
rate unit prices, clause authorizing city 
to make changes necessary up to 30 
per cent. of proposal quantities at con- 
tract prices remained in effect and gov- 
erned admeasurement of compensation. 
payable to contractor under contract as 
amended, particularly in view of evi-- 
dence of contractor’s interpretation of 
revised contract as including that 
clause.—Middlesex Concrete Products. 
& Excavating Corporation v. Northern 
States Improvement Co., 19 A.2d 48, 
129 N.J.Eq. 314 $ 
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Cal. In action by city to recover 
proceeds of street improvement con- 
tract, complaint which alleged that a 
commissioner who was member of city 
council was in employ of contractor as 
an attorney was demurrable, where it 
was not alleged that commissioner voted 
to award contract or that he had an in- 
terest in contract at time it was award- 
SR e ota i eee pets: 
—City o akland y. California @ Bie 
Co., 104 P.2d 30. oa 
In city’s action to recover proceeds 
of executed street improvement con- 
tract, complaint which alleged that 
contractor made false and fraudulent 
representations to effect that it would 
perform work and furnish materials 
according to specifications, and that it 
had no intention of doing so, was de- 
murrable, since contract being execut-> 


ed, city’s remedy was an action for 
damages. Pol.Code, § 920; St.1911, p. 
730.—City of Oakland y. California’ 


Const. Co., 104 P.2d 30. 
In action by city as trustee for prop- 
erty owners to recover proceeds of 
street improvement contract, complaint 
which alleged that prior to city’s call 
for bids paving companies, - including: 
the defendant contractor, entered into 
conspiracy to control street work in 
the city and inflate prices by refrain- 
ing from competitive bidding, and that 
because of such unlawful combination 
defendant was the lowest bidder and 
was awarded the contract, stated cause 
of action. Pol.Code, § 920; St.1911, p. 
730.—City of Oakland vy.- California 
Const. Co., 104 P.2d 30. 

The statute providing that action to 
correct any assessment or to question 
validity of assessment or to enjoin is- 


~ 


~suance of bonds for street improvement 
must be brought within 30 days after 
recording of assessment was inapplica- 
ble to action by city as trustee for 
property owners to recover proceeds of 
street improvement contract which was 
allegedly void because of contractors’ 
conspiracy to refrain from competitive 
bidding. Pol.Code, § 920; St.1923, p. 
117. § 26.—City of Oakland y. Califor- 
nia Const. Co., 104 P.2d 30 

A city as trustee for property own- 
ers had legal capacity to maintain ac- 
tion to recover proceeds of street im- 
provement contract allegedly void be- 
cause of contractors’ conspiracy to re- 
frain from competitive bidding. St. 
1911, p. 730; Code Civ.Proc. § 369.— 
City of Oakland y. California Const. 
Cox 104.P)2a-30. 

Mich. Where contract with munici- 
pality for construction of water supply 
intake provided that the work should 
“inelude necessary excavation’, in de- 
termining whether contractor had per- 
formed contract, the contract could not 
be construed as specifying the amount 
and location of excavation.—Atletwed y. 
City of Marysville, 294 N.W. 110, 295 
Mich, 102. 

2575 


§ 

C.C.A.Ohio. A public improvement 
contract wherein contractor agreed to 
save conservancy’ district harmless 
from all claims against it for materials 
furnished or work done and if re- 
quested, to furnish board of the dis- 
trict with evidence in its opinion satis- 
factory, that all claims for work and 
material had been met permitted the 
district to exercise its judgment as to 
satisfactory character of evidence of 
the discharge of liabilities, and if that 
judgment was exercised in good faith 
and without notice, actual or con- 
structive, of outstanding claims, it 
could not be challenged by surety on 
the contractor’s bond.—Miami Con- 
- servancy Dist. v. New Amsterdam Casu- 
alty Co., 118 F.2d 604. 

The rights of surety on contractor’s 
bond to recoup from conservancy dis- 
trict loss from payment of material- 
men’s claims which remained unpaid 
after district had paid contractor full 
amount of contract price for public 
improvement were no greater than 
rights of the materialmen under Ohio 
statute permitting materialmen to file 
statement of amount and value of labor 
oer materials furnished, and where no 
steps were taken by the materialmen 
to protect any lien against the district 
or against retained percentage of con- 
tract price before it was paid to con- 
tractor, surety could not ‘recover by 
yirtue of any lien rights created by the 
statute. Gen.Code Ohio, 8324.— 
Miami Conservancy Dist. v. New Ams- 
terdam Casualty Co., 118 F.2d 604. 

Surety which sought recoupment 
from conservancy district for loss from 
payment of materialmen’s claims after 
district had paid contractor full 
amount of contract price could not re- 
cover on theory that percentages re- 
tained by district eonstituted a trust 
fund though eontract provided that 
before contractor should be entitled to 
final payment, the contractor should 
execute a release of all claims against 
the dis’ “ict, in. absence of evidence that 
district board acted in bad faith or 
with knowledge, either actual or con- 
’ structive of the existence of unpaid 
claims, since the release provision was 
an obligation of the contractor alone 
without requirement for releases from 
materialmen before payment should be 
made.—Miami. Conservancy Dist. v. 
New Amsterdam Casualty Co., 118 F. 

604. 
ue Where: contract evidencing a 
city’s indebtedness to contractor for 
construction work was hypothecated 
by contracter, with city’s consent, as 
eollateral security for advance of capi- 
tal to contractor for use in construc- 
tion work, and, at time of filing of 
econtractor’s’ complaint for accounting 
against city. contract was owned by 
eontractor’s. ereditor as pledgee, con- 
tractor could: net sue at law for re- 
covery, of any balance due under con- 
tract but, had. a right of redemption, 
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akin to equity of redemption relating 
to mortgaged realty, consisting of 
right to pay off debt and have pledged 
property restored to contractor, and 
such right was subject to being lost 
by foreclosure or laches. Code 1940, 
Tit. 7, § 126.—City of Albertville v. 
Universal Hlectric Const. Co. of Ala: 
bama, 3 So.2d 301. ° 
Where contract evidencing a city’s 
indebtedness to contractor for con- 
struction work was hypothecated by 
contractor, with city’s consent, as col- 
lateral security for advance of capital 
to contractor for use in construction 
work, and, at time of filing of con- 
tractor’s complaint for accounting 
against city, contract was owned by 
contractor’s creditor as pledgee, con- 
tractor’s right of redemption by pay- 
ing off debt and having pledged prop- 
erty restored to him gave contractor 
the right to invoke aid of equity to 
compel city to pay balance due un- 
der contract and relieve contractor of 
embarrassment arising from pledge 
and refusal of city to pay. Code 1940, 
Tit. 7, § 126.—City of Albertville v. 
Universal Electric Const. Co. of Ala- 
bama, 3 So.2d 301. 
2 


§ 

D.C.Md. Where, in action by con- 
tractor for construction of storm drains 
at municipal airport to recover extra 
compensation for work and materials 
in excess of contract requirements, 
it was determined that contractor was 
entitled to recover only the sum which 
city had been willing to pay con- 
tractor upon final completion of the 
arate items, one of which provided 
work and in accordance with terms 
of contract, and which contractor had 
refused to accept as full payment, no 
interest would be allowed on amount 
found due contractor.—Schiavi v. Mayor 
and City Council of Baltimore, 40 F. 
Supp. 184. 

N.Y.App.Div. The city of New York 
was not liable to sewer contractor for 
damages not shown to have sufficient 
causal relation to the breach of con- 
tract claimed.—Remo Engineering Cor- 
poration v. City of New York, 23 N.Y. 
S.2d 314, 260 App.Div. 587, modifying 
11 N.Y.S.2d 590. 


Tex.Civ.App. Where a paving con- 
tract provided for payment in cash on 
completion of work or at the option of 
the owner in installments, the failure 
of the owners to pay the full amount 
due under the contract on completion 
of the work and presentation to them 
of an invoice of the amount due con- 
stituted a ‘‘tacit election”, to avail 
themselves of the installment privilege. 
—Uvalde Rock Asphalt Co. v. Gardner, 
153 S.W.2d 604. ; 

Where paving contract provided for 
payment for paving on completion of 
work or at owner’s option in install- 
ments, it was not necessary for the 
owners to make an express election 
at the time of the completion of the 
paving and its acceptance by the desig- 
nated engineer of. their intention to 
take advantage of such installment 
payments.—Uvalde Rock Asphalt Co. v. 
Gardner, 153 S.W.2d 604. 

§ 2597 

N.Y.Sup. Before estoppel clauses of 
subway construction contract, provid- 
ing that no acceptance of work or of 
material should relieve contractor of 
his obligation to furnish sound mate- 
rial and perform sound work, could 
be operative, it was incumbent upon 
city to establish that the contractor 
either failed to furnish sound material 
or sound work or both, and that in the 
subway construction work the contrac- 
tor failed to comply with the contract. 
—Central Park Plaza Corporation vy, 
City of New York, 26 N.Y.S.2d 241. 

Where property owners sued city for 
damages caused by break in water 
main and city filed cross-complaint 
against subway contractor on ground 
that the contractor did not properly 
backfill under the water main, evidence 
established that the contractor per- 
formed its contract according to plans 
and specifications and that nonestoppel 
clauses * providing that acceptance of 
work or of material should not relieve 


, \ 
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contractor of his obligation were in- 
applicable.—Central Park Plaza Corpo- 
ration v. City of New York, 26 N.Y.S. 
2d 241. as 

Where city delivered final certificates 
of acceptance and approval of subway 
construction work and passed resolu-- 
tion that no new continuing bond be 
required of contractor, in absence of 
fraud, bad faith, corruption or mistake 
in delivery of the certificates, there was 
no liability on contractor’s performance — 


pee 


bond to city which was held liable for — 


damages to property caused by break- 
ing of water main almost seven years 
after completion of contract, since the 
bond was not a “continuing bond”. 
Rapid Transit Act, § 29, as amended.— 
Central Park Plaza Corporation’ vy. City 
of New York, 26 N.Y.S.2d 241. 


§ 2600 
D.C.Md. If contractor for construc- 
tion of storm drains at municipal air- — 


port was required during performance © 
of contract to do work and supply ex- — 


tra materials not called for in con- 
tract, he had option to refuse to do so 


until extra compensation was agreed 


to by authorized city officials, and if — 


they unreasonably refused to allow 
extra compensation in accordance with 
terms of contract, contractor could 
have abandoned the work and there- 
after maintained suit for damages 
properly due him.—Schiavi v. Mayor 


Supp. 18 

Ind. A 
agreement to reimburse contractor for 
extras occasioned by changes made by 


engineer in charge of construction of | 


interceptor sewer system, and appro- 
priating sufficient funds out of which 
contractor’s claim for extras could have 
been paid, could not refuse to reim- 
burse contractor for such extras by 
using such funds for some other 
pose.—Michigan City v. Witter, 34 
2d 132. ; 
Mich. Where, before city engineer 
had issued certificate showing contrac- 
tor’s performance of contract for con- 


struction of municipal water supply — 


intake, current of river and debris had 
caused separation of pipe and had 
caused some sections of pipe to drift 
down river, the city was not obligated — 
to pay for work performed by contrac- 
tor subsequent to submergence of the 
intake pipe, in an endeavor to repair 
the damage—Atletwed v. City of 
Ar Nevule, 294 N.W. 110, 295 Mich. 


Mich. Contractor bidding on _ con- 
tract for construction of municipal wa- 
ter supply intake was entitled to rely 
upon contract, blueprint, plans and 
specifications prepared by the munici- 
pality, and upon engineering practice 
in that connection.—Atletwed v. City 
Sere beal es 294 N.W. 110, 295 Mich. 


N.J. Under sewer construction con- 
tract providing that compensation for 
“extras” should be calculated on basis 
of cost to contractor of material, labor, 
and insurance chargeable to excess ex- 
cavation, plus 15 per cent. to cover 
profit, superintendence, and general ex- 
pense, allowance of compensation for 
“extras” on quantum meruit did not 
contravene the standard prescribed by 
the contract.—Middlesex Concrete 
Products & Hxcavating Corporation y. 
Northern States Improvement Co., 19 
A.2d 48, 129 N.J.Eq. 314. 

N.Y.App.Div. A sewer contractor 
was entitled to compensation for extra 
work occasioned by elimination of a 
drain called for by third party’s con- 
tract with city, in contemplation of 
which sewer contractor’s contract with 
the city was made.—Remo Engineering 
Corporation v. City of New York, 23 
N.Y.S.2d 314, 260 App.Div. 587, modi- 
fying 11 N.Y.S.2d 590. 

A sewer contractor could recover 
damages occasioned by fact that city, 
contrary to terms of contract, compelled 
contractor to tunnel under a field house 
rather than proceed by open cut.—Remo 
Hngineering Corporation vy. City of New 
York, 23 N.Y.S.2d 314, 260 App.Div. 
587, modifying 11 N.Y.S.2d 590. 


N.Y.App.Div. Where ypuaintiff con-, 
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partment to plant grass aud shrubbery 
- on. center island and both sides of a 
_ parkway, and after having planted 

grass and shrubs police, in handling 
large crowd which sought access to 

preview of World’s Fair, over plain- 
tiff’s protest, permitted pedestrians and 
$ motorists to use area planted to grass 
ie. and shrubs, resulting in their destruc- 
Ny tion, and plaintiff under protest was 
compelled to make repairs in accord- 
ance with what park department con- 
' sicered a proper construction of con- 
tract, plaintiff was entitled to treat 
city’s action as a breach of contract, 
and to recover amount expended in the 
extra. work.—Mirabelli v. City of New 
hehe 27 N.Y.S.2d 924, 262 App.Div. 


nis 


N.Y.App.Div. Under contract for 
completion of construction of founda- 
tions of public building, which provid- 
ed that contractor should be paid costs 
plus a fee, with extra fee of 10 per 
cent. on extra work, and which pro- 
vided that taxes should be among re- 
imbursable items of costs amount of 
sales tax paid by contractor should be 
classified as part of “costs” rather 
than as “extra work,” and contractor 

was not entitled to extra fee for pay- 
ment of sales tax.—Spencer, White & 

- Prentis v. City of New. York, 28 N.Y.S. 
2d 401, 262 App.Div. 285. 

N.Y.Sup. A contractor, accepting 
final payment from the city of New 
York under a contract providing that 
the acceptance thereof should release 
the city from all further claims, could 
avoid the effect of such acceptance by 
establishing that it relied upon an in- 
correct representation of a clerk that 
its right to make a claim for extras 
would not be prejudiced thereby.— 
Oakhill Contracting Co. v. City of 
“New York, 28 N.Y.S.2d.779. 
"_N.Y.Sup. The provision of contract 
-making contractor’s acceptance of 

amount stated in engineer’s final esti- 
mate a release of all claims by con- 
_ tractor against town, with which con- 
tract was made, was valid and applied 
to extras.—Petrossi Bros. Contracting 
ri Corporation v. Town of Greece, 29 N. 
. YS.2d 5i 
_ Where contractor assigned to surety 
* en bond given to town all payments 
_ due from town to contractor and ap- 
pointed surety contractor’s agent to 
; collect payments and make full re- 
__ lease, surety’s power to release was a 
“power coupled with ‘an interest” and 
_ was irrevocable.—Petrossi. Bros. Con- 

_ tracting Corporation v. Town of Greece, 
hee N-Y.S.20.305. 

Where contractor assigned to surety 
on bond given to town all payments 
: due from town to contractor and ap- 
--~pointed surety contractor’s agent to 


f collect payments and make? full re- 
i lease, if town paid amount of engineer’s 
mi final estimate to surety without notice 
: that surety was abusing its power in 
: giving release, release would be effec- 


tive as between town and contractor.— 
Petrossi Bros. Contracting Corpora- 
gon v. Town of Greece, 29 N.Y.S.2d 
, 5. — 
[ Wash. Where plans or specifications 
i lead a public contractor reasonably 
to believe that conditions indicated by 
es such plans or specifications exist and 
t may be relied upon in making his 
bid, contractor will be entitled to com- 
pensation for extra work or expense 
made necessary by conditions being 
etherwise than as so represented. 
Maryland Casualty Co. v. City of Seat- 
tle, 116 P.2d 280. 

Where plans and specifications for 
the construction of city sewer con- 
tained no representation or implied 
warranty as to underground conditions 
or that the job could be done in free 
air, and such specifications were not 
misleading or defective, contractors 
were not entitled to additional eom- 
pensation because unforeseen moist and 
soft condition of ground necessitated 
the use of compressed air in driving a 


portion of the tunnel in which sewer 
was constructed.—Maryland Casualty 
Co. v. City of Seattle, 116 P.2d 280. 


The fact that contract for construc- 
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tion of city sewer was a unit price 
contract containing a great many sep- 
arate items, one of which provided 
for the construction of a monolithic 
sewer in a tunnel at a definite loca- 
tion, of specified dimensions and ma- 
terials and for a specified price per 
lineal foot, did not relieve the con- 
tractors from duty to complete the 
work undertaken for the agreed upon 
consideration, notwithstanding unfore- 
seen conditions necessitated the use of 
compressed air in driving a portion 
of the tunnel, where contractors had 
not by terms of contract provided 
for such contingency but had assumed 
the risk thereof.—Maryland Casualty 
Co. v. City of Sees 116 P.2d 280. 


D.C.Md. The provision of contract 
for construction of storm drains at 
municipal airport relating to required 
procedure by contractor in relation 
to claims for extra compensation, which 
required that any dispute with respect 
thereto between city’s sewerage engi- 
neer, who was in general charge of 
work for city, and contractor would 
be submitted to city’s chief engineer, 
whose decision would be a condition 
precedent to contractor’s recovery 
therefor, was binding upon city and 
contractor.—Schiavi v. Mayor and City 
Council of Baltimore, 40 F.Supp. 184. 

Ind. Where city agreed to pay con- 
tractor for additional work and ma- 
terial occasioned by engineer’s changes 
in plans for interceptor sewer system, 
if contractor would write letter to at- 
torney employed by city to conduct 
legal -phases of sewer project, and 
board of works should make no ob- 
jection, city was bound to pay for 
additional work and materials in con- 
nection with changes made under di- 
rection of engineer, in absence of ob- 
jection by board to which letters to 
attorney were submitted, notwithstand- 
ing provision in contract that contrac- 
tor should not proceed with alterations 
without written order from board.— 
ehignn City v.. Witter, 34 N.H.2d 
129 


Mich. City inspector had no author- 
ity to in any way modify or change 
the contract for construction of munici- 
pal water supply intake or to bind city 
to the payment for any extra work or 
material—Atletwed v. City of Marys- 
ville, 294 N.W. 110, 295 Mich. 102. 

City engineer was without authority 
to change or modify contract for con- 
struction of municipal water supply 
intake, but hadsauthority to bind city 
for payment for extra work found 
necessary.—Atletwed v. City of Marys- 
ville, 294 N.W. 110, 295 Mich. 102. 

City engineer did not have authority 
to. bind city for payment. of extra 
compensation, for work or material that 
contractor was bound to furnish under 
contract for construction of water sup- 
ply intake.—Atletwed y. City of Marys- 
ville, 294. N.W. 110, 295. Mich. 102. 

Where contract for construction of 
municipal water supply intake bound 
eontractor to furnish all material, work, 
and necessary excavation to provide 
city with water works ‘intake system, 
city engineer did not have authority to 
bind city for payment of extra .com- 
pensation for making of allegedly extra 
excavation.—Atletwed vy. City of Marys- 
ville, 294 N.W. 110, 295 Mich. 102. 
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N.Y.App.Div, Where city of New 
York was required to police territory 
outside of the limits of lands leased to 
the New York World’s Fatr 1939, that 
large crowds might be expected to con- 
gregate for the purpose of taking ad- 
vantage of the previews was not of 
itself sufficient to make the fair re- 
sponsible for trespasses of the crowd 
and damage resulting to the grass and 
shrubbery on parkway but the liability. 
was solely that of city.—Mirabelli vy. 
City of New York, 27 N.Y.S.2d 924, 
262 App.Div. 60. 

§ 2609 

La. Where city’s paving contract 
contemplated that contractor was to 
receive legally enforceable liens on 
abutting property, and paving’ assess- 
ments were invalid because of city’s 
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failure to comply with statute in mak- 
ing assessments, and contractor per- 
formed the work properly, city was lia- 


‘ble to contractor’s assignee for balance — 


due on contract. Act No. 288 of 1928. 
—Hinkle v. City of West Monroe, 200 
So. 468, 196 La. 1078. F 
Notwithstanding a stipulation in con- 
tract especially excluding any recourse 
on the city, a contractor who has done 
useful works, and whose payments 
have failed by reason of subsequent 
events which have diverted the reve- 
nues applied to his elaim, can recover 
against the city with which he has 
contracted.—Hinkle v. City of West 
Monroe, 200 So. 468, 196 La. 1078. 
Where paving contract, and statute 
relating to paving of street in close 
proximity to stream, contemplated pay- 
ment of 10 per cent. attorney’s fees if 
it was necessary to obtain judgment 
to collect amount due and owing for 
the paving, and paving assessments 
were invalid because of city’s failure 
to comply with statute in making as- 
sessments, as result of which con- 
tractor’s assignee had to sue city 
and obtain judgment for balance due 
on contract, city was liable for such at- 
torney’s fees. Act No. 288 of 1928: 
Reyv.Civ.Code art. 1903.—Hinkle v. City 
renee Monroe, 200 So. 468, 196 La. 


Where city’s failure to comply with 
statute in making paving assessments 
necessitated litigation to cure such fail- 
ure, city was liable to paving con- 
tractor’s assignee for money advanced 
by assignee to defray costs of such 
litigation. Act No. 288 of 1928—Hin- 
kle v. City of West Monroe, 200 So. 
468, 196 La, 1078. i 

§ 2612 

D.C.Cal. 
a claim for damages under a construc- 
tion contract, the 60-day period within 
which claim for damages against the 
city and county of San Francisco was 
required by charter to be presented be- 
gan to run from date on which con- 
struction work was completed and ac- 
cepted, and action on claim not pre- 
sented within such period could not be 
maintained.—Transbay Const. Co. v. 
City and County of San Francisco, 35 
F.Supp. 433. 

Cal.App. Where contract for con- 
struction of water supply project per- 
mitted city to make deductions for 
defaults of contractor and provided that 
justifiable delay would authorize ex- 
tension of time for completion, but ex- 
pressly provided that such provision 
did not exclude recovery. of damages 
for delay by either party, extension of 
time for completion of contract was not 
sole remedy of contractor for delay 
caused by. city’s failure to furnish pipe, 
during which contractor was required 
to keep his machinery on the ground, 
but contractor was entitled to recover 
damage sustained by him in absence of 
plain, unequivocal intention expressed 
in the contract to restrict contractor’s 
remedy to that of obtaining an exten- 
sion of time.—Milovich v. City of Los 
Angeles, 108 P.2d 960. 

Cal.App. The terms “board” and 
“department’”’, within the names applied 
to the ‘‘department”’ of water and pow- 
er of the City of Los Angeles and the 
“board” of water and power commis- 
sioners, are synonymous for purpose 
of filing a claim against the city for 


breach of contract.—Milovich yv. City of — 


Los Angeles, 108 P.2d 960. 

Where contract awarded by the de- 
partment of water and power of the 
City of Los Angeles for construction of 
water supply project required that any 
claim by contractor for damages. be 
filed with the chief engineer and general 
manager of the bureau of water works 
and supply, a claim presented to the 
chief engineer and rejected by him on 
stationery bearing letterhead of the de- 
partment substantially complied with 
charter requirement that claim against 
city for damages be presented to board 
or officer authorized to incur the liabil- 
ity, and was sufficient in absence of 
evidence of intention or desire to mis- 
lead or evidence that city or board 
were in fact misled.—Miloyich v, City of 
Los Angeles, 108 P.2d 960. 


In contractor’s action upon ~ 


contract with city for con- 
_ struction of water suuole project pro- 
vided for forfeiture of damages in 
event of contractor’s noncompliance 
with requirements as to filing of claims 
therefor, the provision regarding claims 
for damages would be strictly construed 
against city and department for whose 
benefit the clause was inserted. Civ. 
Code, § 1442.—Milovich v. City of Los 
Angeles, 108 P.2d 960. 

Where department of water and pow- 
er was required by contract for con- 
struction of water supply project to de- 
liver steel pipe by April 1, but delivery 
was not made until May 24, and objec- 
tion that claim for damages was not 
filed within ten days after breach on 
April 1 was not made until after trial 
had commenced when objection was 
made to introduction of evidence, al- 
though claim was filed within ten days 
after the delivery on May 24, contract 
would be interpreted so as to avoid a 
forfeiture of damages under forfeiture 
elause, if it could reasonably be so 
interpreted. Civ.Code, § 1442.—Milovich 
v. City of Los Angeles, 108 P.2d 960. 

Where contract with city for con- 
struction of water supply project re- 
quired that contractor within ten days 
after sustaining damage make a written 
statement to chief engineer regarding 
nature of the damage and that on or be- 
fore last day of month succeeding that 
in which damage was sustained, he file 
with engineer an itemized statement of 
the details and amount of such_dam- 
ages, and contract then provided that 
unless such statement should be filed, 
claim for compensation should be for- 
feited, the penalty of forfeiture applied 
only to a failure to file itemized state- 
ment on or before last day of month 
succeeding that in which damage was 
sustained.—Milovich v. City of Los An- 
geles, 108 P.2d 960. 

N.J. A contractor constructing in- 
tercepting sewer system for city was 
not barred from recovering for ‘‘ex- 
tras” under terms of contract on 
ground that its claim therefor was re- 
jected by city engineer.—Middlesex 
Concrete Products & Excavating Cor- 
poration vy. Northern States Improve- 
ment Co., 19 A.2d 48, 129 N.J.Eq. 314. 

N.Y.App.Div. Under New York City 
grade crossing eliminatien statute, ob- 
ligation to create fund from which pay- 
ments may be made to contractors 
rests upon the state, but city is still 
bound under contract rather than stat- 
ute to carry out its part of agreement 
to pay contractors. Unconsol.Laws, § 
2041 et seq.; § 2045, subd. 10.—Remo 
Engineering Corporation v. City of New 
- York, 23 N.Y.8.2d 314, 260 App.Div. 
587, modifying 11 N.Y.S.2d 590. 
“Under New York City grade crossing 
elimination statute, the city would be 
liable for expenditures in the first in- 
stance for public improvements as dis- 
tinguished from purely elimination fea- 
tures. Unconsol.Laws, § 2045, subd. 
10:—Remo Engineering Corporation v. 
City of New York, 23 N.Y.S.2d 314, 
260 App.Div. 587, modifying 11 N.Y.S. 
2d 590. 

Where city of New York, in addition 
to disclaiming liability under contract 
for construction of sewers in connection 
with grade crossing elimination project, 
resisted contractor’s claim upon _ the 
merits, city was liable for breach of 
its covenant to certify contractor’s 
claims to state comptroller, as respects 
well-founded claims. Unconsol.Laws, § 
2041 et seq.; § 2045, subd. 10.—Remo 
Engineering Corporation v, City of New 
York, 23 N.Y.S.2d 314, 260 App.Div. 
587, modifying 11 N.Y.S.2d 590. 


Under contract for construction of 
sewers in connection with grade cross- 
ing elimination project, where neither 
the state nor the railroad had any 
part in the work done, and contractor’s 
bond ran to the city and contract pro- 
vided that city itself would have right 
of action against defaulting contractor, 
the city was liable to contractor and 
contractor was not required to look to 
the state for relief. Unconsol.Laws, § 
2041 et seq.; § 2045, subd. 10; Greater 
New York Charter, § 149.—Remo Hn- 
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gineering Corporation v. City of New 
York, 23 N.Y.S.2d 314, 260 App.Div. 
587, modifying 11 N.Y.S.2d 590. 

2614 

Ala. In contractor’s suit for ac- 
counting against a city and its mayor 
and clerk respecting amount due con- 
tractor on contract. for construction 
work, where complaint alleged that a 
second contract was simultaneously 
executed whereby city agreed that pro- 
ceeds from sale of certain bonds 
should be used only to defray cost of 
construction work and should be de- 
posited in a bank, and that city, 
through mayor and clerk, drew checks 
withdrawing funds from bank for 
purposes other than payment for con- 
struction work, and complaint did not 
allege that any funds from sale of 
bonds were in existence or that con- 
tractor had any interest therein, com- 
plaint was demurrable on ground that 
averments concerning drawing of 
checks did not show that any contract 
with contractor was thereby violated, 
and that averments that withdrawals 
were in violation of agreement and 
made mayor and clerk personally re- 
sponsible to contractor were ‘‘conclu- 
sions’ of pleader.—City of Albertville 
v. Universal Electric Const. Co. of Ala- 
bama, 3 So.2d 3801. 

In contractor’s suit for accounting 
against a city respecting amounts due 
eontractor on construction contract 
which provided that no changes from 
specifications as approved by mayor 
and board of aldermen should be al- 
lowed unless contractor was notified in 
writing by engineer that changes 
would be allowed and that if changes 
were allowed, such work should be 
done for a sum to be agreed upon be- 
tween contractor and city prior to be- 
ginning of work, a complaint alleging 
that city, through its engineer, made 
changes in construction work and that 
part of contract was contracted on a 
cost plus basis, was demurrable on 
ground that contract showed that en- 
gineer was without authority to make 
changes therein.—City of Albertville v. 


Universal Electric. Const. Co. of Ala- 
bama, 3 So.2d 301. 
8 2617 
D.C.Md. Evidence failed to show 


that provision of contract for con- 
struction of storm drains at municipal 
airport requiring that any dispute with 
respect to claims for extra compensa- 
tion between city’s sewerage engineer, 
who was in general charge of work 
for city, and contractor should be sub- 
mitted to city’s chief engineer, whose 
decision would be condition precedent 
to contractor’s recovery therefor, had 
been ‘waived’, or that city was “es- 
topped” from relying thereon.—Schiavi 
v. Mayor and City Council of Balti- 
more, 40 F.Supp. 184. 


Even if testimony established that 
contractor for construction of storm 
drains of municipal airport performed 
work and supplied materials in excess 
of contract requirements, he would not 
be entitled to recover therefor, where 
he completely disregarded provision of 
contract requiring that any dispute 
with respect to claims for extra com- 
pensation between city’s sewerage engi- 
neer, who was in general charge of 
work for city, and contractor should 
be submitted to city’s chief engineer, 
whose decision would be condition pre- 
cedent to contractor’s recovery there- 
for, and no sufficient reason was shown 
for contractor’s failure to comply with 
such conditions of contract if he felt 
that he was entitled to extra com- 
pensation.—Schiavi v. Mayor and City 
Council of Baltimore, 40 F.Supp. 184. 


D.C.Wash. In contractor’s action to 
zollect balance due on contract to con- 
struct pipe line for water system for 
domestie water supply for town, evi- 
dence of amount expended, item by 
item, on the pipe line by the town by 
reason of alleged default by contractor, 
in sum of $3,339.90, was inadmissible 
in absence of proof of compliance by 
town with Washington statute requir- 
ing publie work to be done by contract 
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if expenditures thereon exceed $100, 
even though the contract provided for 
such payment by the contractor, since — 
the contract embodied the statutory | 
limitations on the town’s power in re- — 
lation to expenditures. Rem.Rev.Stat. — 
Wash, § 9185.—Ruedy v.. Town of — 
White Salmon, 35 F.Supp. 130, Dice 
Cal.App. The alleged fact that city’s — 
delay in furnishing pipe under con- — 
tract for construction of water supply — 
project permitted contractor to com- 
plete project without renting an addi- 
tional crane would not warrant de- 
ducting from contractor’s damages for 
delay the alleged rental value of a crane ~ 
for a period of 60 days, in absence of — 
evidence as to reasonable rental value — 
of a crane, or basis in record for as- 
serting that such crane if used would — 
have been in service for 60 days.—Milo- — 
Mite v. City of Los Angeles, 108 cones 


Ga.App. In action by contractor for 
balance due under contract for erection 
of waterworks for town, with defen: 
that amount sued for was properly re- 
tained by town as liquidated damages 
for contractor’s delay, evidence sus-— 
tained verdict for contractot—Town of 
Woodland v. Carter Const. Co., 16 S. 
H.2d 129. es aes 
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Mich. In action for balance allegedly 
due contractor under contract for con- 
struction of municipal water supply we 
intake, record was insufficient to es- 
tablish city’s approval or acceptance of 
the job.—Atletwed v. City of Mary 
ville, 294 N.W. 110, 295 Mich, 102. _ 

In action for balance allegedly due 
contractor under contract for construc- 
tion of municipal water supply intake, — Re 
evidence sustained trial court’s deter- 
mination that contractor had not tested — =o 
pipe after submergence in accordance 
with contract.—Atletwed vy. City of 
Marysville, 294 N.W. 110, 295 Mich. 


ae 


In action for balance allegedly due | 
contractor under contract for construc- 
tion of municipal water supply intake, — 
record was insufficient to establish that 
failure of intake pipe was chargeable _ i 
to defective or misleading specifica- 
tions.—Atletwed v. City of Marysville, — 
294 N.W. 110, 295 Mich, 102. 3 y 


Wash. In sewer contractors’ action 
against city for additional compensa- | 
tion because of the necessity for using 
compressed air in driving a portion of — 
tunnel conflicting evidence sustained — 
trial court’s finding that specifications — 
for the work contained ,no implied — 
warranty either as to ground condi- 
tions to be encountered or that tunnel | 
could be constructed by use of free 
air alone and without the use of com- 
pressed air.—Maryland Casualty Co. v._ 
City of Seattle, 116 P.2d 280. — 


In sewer contractors’ action against 
city for additional compensation for re- 
laying a portion of 60-inch wood stave 
pipe damaged by flood, evidence pre- — 
ponderated against trial court’s finding 
that damage necessitating: relaying of 
the pipe was proximately caused by 
city’s action in directing contractors 
to proceed with such work during 
rainy. season of the year and before 
completion by another contractor of a 
sewer intended to carry sewage to be 
diverted from the wood stave _ pipe, 
where it appeared that substantial dam- 
age would have been avoided had con- 
tractors backfilled trench in which 
wood stave pipe was laid in accord- 
ance with contract instead of leaving 
a large portion thereof exposed.—Mary- 
land Casualty, Co. v. City of Seattle, 
116 P.2d 280. 


In sewer contractors’. action against 
city for additional compensation for 
wood stave pipe and attachments fur- 
nished by contractors in place of such 
materials damaged by flood. on ac- 
count of contractors’ failure to back- 
fill trench in which pipe was laid in ac- 
cordance with contract or » crushed 
through no fault of the city, contrac- 
tors failed to sustain burden of proy- 
ing that materials were furnished by 
them under such circumstances as to 
entitled them to extra compensation 


. 


;: 
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§ 2617 
therefor—Maryland Casualty Co. v. 
City of Seattle, 116 P.2d 280. 


Where final estimate did not allow 
for dredging work done by sewer con- 
tractors at the outlet of a sewer pipe 
and as part of the work of relaying 
such sewer under contract with city, 
conflicting evidence as to the quantity 
of earth moved did not warrant dis- 
turbing trial court’s finding that con- 
tractors were entitled to additional 
compensation in a_ specified amount 
for such work.—Maryland Casualty Co. 
v. City of Seattle, 116 P.2d 280 

‘ § 2618 

D.C.Wash. In action to collect bal- 
‘ance due on contract to construct pipe 
line for water system for domestic wa- 
ter supply for town, determination of 
the time for completion of the contract 
was question of fact for jury.—Ruedy 
Ga of White Salmon, 35 F.Supp. 


§ 2619 

Mo.App. Evidence sustained finding 
that contractor’s retention of a letter 
from subcontractors, who asked to be 
relieved from their subcontract, 
amounted to an acceptance of subcon- 
tractors’ joint proposal for a _ release, 
in consideration of subcontractors’ 
failure to demand compensation for 
Services they had rendered in comple- 
tion of about 10.per cent. of total 
work contemplated by subcontract, and 
hence subcontractors were not liable 
for alleged breach of subcontract.— 
Mederacke vy. Friesenhan, 145 S.W.2d 
4 


§ 2620 
Pa.Super. Where contractor express- 
refused to pay subcontractor, stating 


rag 
iy that nothing was due_ subcontractor, 


subcontractor was justified in. rescind- 
ing the subcontract and withdrawing 
from the work.—City of Farrell, to Use 
of C. W. Milarr, Inc., v. H. Platt Co., 
15 A.2d 718, 142 ee 242, 

§ 26: 


N.J. Under statute providing that 
money paid by a municipality or school 
district under a public improvement 
contract should constitute a trust fund 
in hands of contractor until claims for 
labor and materials should have been 
fully paid, money paid to contractor 
for public work is impressed with a 
trust for benefit of unpaid laborers and 
materialmen only while fund remains 


in contractor’s hands. N.J.S.A. 2:60- 
212.—American Lumberman’s Mut. 
Casualty Co. of Illinois v. Bradley 


Const. Co., 19 A.2d 242, 129 N.J.Eq. 
ced affirming 13 A.2d 783, 127 N.J.Eq. 


N.Y.App.Div. Under the Lien Law, 
a “mechanic’s lien” is proper form of 
relief for nonpayment for improvements 
on privately-owned land, but as to 
property owned by municipality, lien 
attaches not to the land and improve- 
ments, but to any sum that the mu- 
nicipality may have appropriated for 
the purpose of making the improve- 
ment. Lien Law, §8§ 2, 3, 5.—John 
Kennedy & Co. v. New York World’s 
Fair 1939, 22 N.Y.S.2d 901, 260 App. 
Div. 386, reversing 20 N.Y.S.2d 934, 
174 Mise. 729. 

Tex.Civ.App. Under statute provid- 
ing that.person furnishing material or 
labor to contractor for any public im- 
provements in state shall have lien on 
moneys, bonds or warrants due or te 
become due to contractor, provided no- 
tice in writing is given to proper offi- 
cials before payment is made to con- 
tractor, person complying with statute 
acquires a lien on all warrants that are 
undelivered at time of service of notice 
of nonpayment of his claim for labor or 
material used in the public improve- 
ments. Vernon’s Ann.Ciy.St. art. 5472a, 
—Hamilton Nat. Bank v. Pool, 144 S.w. 
2d 670. 

Tex.Civ.App. Banks which had 
loaned money to contractor for use in 
performing contract with city and 
which had received assignments of 
funds to become due to contractor from 
city, which had accepted assignments, 
were not entitled to funds paid into 
registry of court by city in discharge 
of its obligation as against claim of 
Jaborers and materialmen who had fur- 
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nished labor and material to contrac- 
tor. Vernon’s Ann.Civ.8t. art. 5472a.— 
Massachusetts Bonding & Insurance 
a vy. City of Grapeland, 148 S.W.2d 
1006 


Assigned claims to funds due or to 
become due for construction of a pub- 
lic work are subject to terms of con- 
tract on which they are based and stat- 
utes then, in force, and laborers and 
materialmen have a lien on and a poten- 
tial right to appropriate to payment of 
their claims allretained funds-due un- 
der contract. Vernon’s Ann.Civ.St. art. 
547 2a.— Massachusetts Bonding & In- 
surance Co. vy. City of Grapeland, 148 
S.W.2d 1006. 

An assignee of funds due or to be- 
come due for construction of a public 
work acquires title to funds only on 
condition that no mechanic, artisan, or 
materialman has performed labor or 
furnished material under circumstances 
entitling him to a lien against funds, 
Vernon’s Ann.Civ.St. art. 5472a.—Mas- 
sachusetts Bonding & Insurance Co. y. 
City of Grapeland, ners S.W.2d 1006. 
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N.Y.App.Div. Under the provisions of 
the Lien Law relating to priorities and 
stating that the funds received by a 
contractor for a public improvement 
eonstitute trust funds in his hands, 
funds received by a contractor do not 
acquire the character of ‘‘trust funds” 
unless a lien is filed while the funds 
are in the contractor’s hands. Lien 
Law, §§ 25, 25-a—New York Trap Rock 
Corporation v. National Bank of Far 
Rockaway, 24 N.Y.S.2d 426. 

§ 2626 

N.J. The enforcement of statutory 
liens for labor and materials furnished 
under a contract with a public agency 
is peculiarly the subject of equitable 
cognizance, and it was competent for 
the Legislature to invest chancery with 
concurrent jurisdiction to enter a de- 
cree in personam for moneys remaining 
after the satisfaction of the liens. N.J. 
S.A. 2:60-201, 2:60-204.—Middlesex 
Concrete Products & Excavating Corpo- 
ration v. Northern States Improvement 
Co., 19 A.2d 48, 129 N.J.Eq. 314. 

N.Y.App.Div. Where complaint in ac- 
tion to recover unpaid balances due 
plaintiffs for materials furnished under 
contract for public improvement alleged 
that defendant bank, in which contrac- 
tors deposited final payment received 
from New York City Parkway Author- 
ity, paid entire fund to itself on account 
of indebtedness owing to it by centrac- 
tors, and it did not appear that any of 
the plaintiffs had filed liens, plaintiffs 
acquired no rights under the Lien Law, 
but were ordinary creditors of contrac- 
tors, and complaint alleged no facts 
from which conclusion could be drawn 
that their claim was superior to that of 
bank. Lien Law, §§ 25, 25-a.—New 
York Trap Rock Corporation v. Nation- 
al Bank of Far Rockaway, 24 N.Y.S. 
2d 426. 

Wis. In a lien foreclosure action 
against a city, contractor, and other 
lien claimants, it was not error to 
permit plaintiff to enter against the 
contractor a judgment, interlocutory 
in nature, awarding plaintiff a lien 
and requiring the city, when the rights 
of all claimants under the statute have 
been finally adjudicated, to pay the 
judgment out of moneys found due the 
contractor, with a provision for prorat- 
ing if insufficient to pay the judgment 
in full. St.1939, § 289.53.—Morris Vv, 
P. & D. General Contractors, 295 N.W, 
720, 236 Wis. 513. 
§ 2631 

Ala. A municipality is not liable in 
damages for any consequential injuries 
to private property, resulting from the 
construction of duly authorized public 
improvements, where there has been no 
negligence, in the absence of constitu- 
tional or legislative provisions imposing 
liability in such cases.—Thompson y. 
coer of Mobile, 199 So. 862, 240 Ala. 


Pa.Super. A claim against borough 
for consequential damages to realty 
from change of grade of street was not 
based on a “tort” in the true sense of 
the word, because not based on negli- 
gence, but rested on borough’s liability 


' y 


under. constitution and_ statutes. se 
Const. art. 16, § 8; 53 P.S. § 13511.— 
Hughes v. Borough of Elizabeth, 17 
A.2d 914, 143 Pa.Super. 254. 


§ 2645 : 

Pa.Com.Pl. A claim for damages for 
change of grade of a street doce not 
arise until the change is authorized or 
adopted by the municipal authorities, 
even though the actual physical change 
may have been made prior to such au- 
thorization or adoption.—Bowman v. 
Borough of Stroudsburg, 38 Monroe L. 
R. 74. 

By establishing a new grade and 
constructing a street in accordance 
therewith, a Borough will be deemed 
to have acquiesced in and adopted 
every change made prior thereto which 
would have been necessary in order to 
make the physical change from the old 
grade to the new one.—Bowman v. 
Borough of Stroudsburg, 3 Monroe L. 
R. 74. 

In_ such a case, the proper remedy 
for one claiming damages for the 
change from the old to the new grade 
is by statutory proceedings before 
Viewers, and not in trespass for the 
damages resulting from the changes 
made in the grade prior to adoption of 
the Borough ordinance establishing the 
new one.—Bowman vy. Borough of 
Stroudsburg, 3 Monroe L.R. 74. 

§ 2669 

D.C.Mass. A municipality or other 
political subdivision charged with the 
duty of laying water mains is not liable 
in tort for all damages caused by the 
blasting of rocks necessary in such 
construction, but only for such dam- 
ages as are occasioned by carelessness 
and unskillfulness of its agents during 


the work.—Caramagno y. U. S., 37 F. 
Supp. 741. 
§ 2682 
Ala, A municipality has right to 


close or obstruct a street temporarily 
for purpose of repairing it, or making 
a public improvement therein, and may 
delegate its authority in such respect 
to one who has contracted with it to 
make the improvements or repairs, and 
the obstruction or closing of street does 
not constitute a ‘“‘nuisance” so long as 
reasonable care is exercised in prosecut- 
ing the work, nor is it a damaging of 
abutting property for which the con- 
stitution requires compensation to be 
made, although access thereto is tempo- 
rarily interfered with. Const.1901, § 
235.—Thompson y. City of Mobile, 199 
So. 862, 240 Ala. 523. 

Generally, damages cannot be recov- 
ered from a municipality having power 
of eminent domain for injuries to busi- 
ness or for temporary loss of the use 
of property during the construction of 
a public improvement, if the work is 
prosecuted with reasonable diligence.— 
Thompson vy. City of Mobile, 199 So. 
862, 240 Ala. 523. 


§ 2'705 

Minn. Where city exacted from con- 
tractors, engaged to do sewer con- 
struction work neeessitating use of 
heavy charges of explosives, a promise 
that contractors would be liable for 
any damages done to the work or other 
structure or public or private prop- 
erty in connection with the work, own- 
er of nearby real estate damaged by 
blasting operations of contractors could 
recover on the contract and it was 
immaterial that the obligation of the 
contractors was also in effect one to 
indemnify the city against claims for 
such damage.—La Mourea v. Rhude, 
295 N.W. 304. 

Where city exacted from contravtors, 
obligated to do sewer construction 
work, a promise that they would be 
liable for any damages done to private 
property in connection with the work, 
“privity” of contract, if needed, to en- 
title owner of private property dam- 
aged by blasting operations of the 
contractors to recover, arose from right 
of beneficiary to recover on the prom- 
ise in his favor.—La Mourea y, Rhude, 
295 N.W. 804. 

§ 2783 ; 

Pa.Super. Ordinarily where borough, 
by some official action on its part, tn 
flicts consequential injury on private 


property in the exercise of its powers, 
owner’s remedy is to have a jury of 
view appointed and not to institute ac- 
tion of trespass. 53 P.S. 35 
Hughes v. Borough of Elizabeth, 17 A. 
2d 914, 143 Pa.Super. 254 

Where county, without previous au- 
thority from borough involved, chang- 
ed grade of street so as to damage 
property, to borough’s knowledge, 
property owner could maintain trespass 
against the borough and was not lim- 
ited to remedy by proceeding before 
viewers, since borough’s failure to 
take official action and provide for pay- 
ment of damages precluded remedy by 
proceeding before viewers. 53 P.S. § 
13511; P.S.Const. art. 16, § 8—Hughes 
v. Borough of Elizabeth, 17 A.2d 914, 
143 Pa.Super. 254. 


§ 2800 

La. In action for injuries to house 
resulting from alleged negligent use 
of pile driver and other machinery in 
constructing a culvert in an open 
canal in front of property, plaintiffs 
were required to sustain allegations of 
negligence by preponderance of evi- 
dence.—Aleman v. Sewerage and Water 
Board of New Orleans, 199 So. 380, 196 
La. 428. 

Evidence was not sufficient to au- 
thorize owners to recover against city 
contractor and sewerage and water 
board for damages to house alleged 
to have resulted from the negligent use 
of pile driver and other canal digging 
machinery in constructing a culvert in 
an open canal situated in front of 
house.—Aleman y. Sewerage and Water 
Bes New Orleans, 199 So. 380, 196 

a. : 


§ 2807 

D.C.Okl. In Oklahoma, there is a 
distinction between municipal ‘street 
improvement assessments” and “street 
improvement bonds’, and only the as- 
sessments constitute liens upon the real 
estate, and the money realized from 
the collection of assessments constitutes 
a separate special fund for the purpose 
of paying the bonds and interest there- 


on, and it is only from such fund 
that the bonds can be paid. 11 Okl. 
St.Ann. §§ 101, 1038, 105, 107.—City 
of Clinton, Okl., ex rel. Schuetter, v. 
First Nat. Bank in Clinton, Okl., 
F.Supp. 909. 

Cal. An “assessment” is a charge 
made for improvement of a certain 


piece of property, and an “assessment 
lien’ is security for payment of such 
eharge.—Cullinan v. Grey, 115 P.2d 
460, prior opinion 107 P.2d 481. 


Colo. There are only two types of 
direct tax which may be levied upon 
tangible property under the Colorado 
system of taxation, namely: A general 
tax, and a special assessment tax based 
upon the theory of apportionment of 
benefits and costs.—Gordon yv. Wheat- 
ridge Water Dist., 109 P.2d 899. 

Conn, The fundamental principle up- 
on which assessments of benefits from 
public improvements are made and jus- 
tified is that the owner is benefited by 
the improvement to the extent of the 
assessment, and that the assessment is 
imposed and collected as the equivalent 
for the benefit and to pay for the im- 
provement.—Connecticut _ Railway & 
Lighting Co. v. City of Waterbury, 1s 
A.2d 700, 127 Conn. 617. 

Ga. Though assessments for local 
municipal improvements are not “taxes 
within the requirement of_the constitu- 
tion that taxes must be ad valorem and 
uniform, assessments for local improve- 
ments, such as street paving and sewer- 
age, are an exercise of the taxing pow- 
er. Const. art. 7, § 2, par. 1.—Steele v. 
City of Waycross, 10 S.E.2d 867, 190 
Ga. 816. , 

Pa.Orph. An assessment by a munic- 
ipality for the cost of building a sew- 
er is a tax and as such cannot be col- 
lected as an ordinary debt unless such 
remedy is given by statute—In re 
Winter’s Hstate, 30 Del. 56. 

Tenn. A “tax” is imposed for a gen- 
eral or public purpose, and levied for 
purpose of carrying on the government, 
and igs a charge on lands and other 
_property which lessens its value, so 
that owner’s pecuniary ability is 
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he is required to pay, and’ in this 
sense the term “taxation” is under- 
stood, but a “special assessment” con- 
tains none of the distinctive features 
of a ‘tax’, since it is assessed or 
levied for a special purpose, is not a 
charge on property which reduces its 
value, and is made in the ratio of ad- 
vantages accruing to property as an 
equivalent or compensation for in- 
ereased value, and hence cannot exceed 
the advantages accruing. Code 1932, §§ 
1588, 1601, 1609, 1678, 1679, 4306, 
4309.—Obion County, for Use and Ben- 
efit of North Fork Drainage Dist. No. 
2, v. Massengill, 151 S.W.2d 156, 177 
Tenn, 477. 
2811 


§ 

N.Y. The imposition of a tax or as- 
sessment is an act of sovereignty to 
be exercised by a municipal body only 
when delegated by the Legislature.— 
People ex rel. New York Cent. R. Co. 
v. Limburg, 28 N.H.2d 865, 283 N.Y. 
344, modifying 19 N.Y.S.2d_ 309, 259 
App.Div. 740, appeal granted 20 N.Y. 
S.2d 170. 


§ 2815 Z 

Ala. The local act providing for pay- 
ment by county to city of cost of pave- 
ment improvements abutting upon 
property of county is not unconstitu- 
tional as violating provision prohibiting 
Legislature from taxing property of 
counties. Gen. and Loc.Acts 1939, p. 
256; Const.1901, § 91.—Alldredge v. 
Dunlap, 197 So. 36. 

The local act providing, for payment 
by county to city of cost of pavement 
improvements abutting upon property 
of county is not unconstitutional as be- 
ing retroactive or as depriving county 
of vested rights. Gen. and Loc.Acts 
1939, p. 256; Const.1901, § 95.—All- 
dredge v. Dunlap, 197 So. 36. 

The local act providing for payment 
by county to city of cost of pavement 
improvements abutting upon property 
of county is not unconstitutional as in 
violation of provision requiring assess- 
ments not to be in excess of increased 
value of property by reason of special 
benefits derived from improvements, 
where case was not one of assessment 
of property for local improvement and 
fixation of lien, but a case where Legis- 
lature in exercise of plenary power rec- 
ognized moral obligation of county to 
city and made provision for its pay- 
ment. Gen. and Loc.Acts 1939, p. 256; 
Const.1901, § 223.—Alldredge v. Dunlap, 
197 So. 36. 

Ill. The provision in statute relat- 
ing to extension of time for payment 
of special assessments and to refund- 
ing of securities of a municipality is- 
sued in anticipation of. collection of 
assessments, requiring majority of 75 
per cent. of holders of outstanding se- 
curities to join in petition as condition 
precedent to extension and refunding, 
was a reasonable provision discretion- 
ary with the legislature and was not 
subject to judicial review. Smith-Hurd 
Stats. c. 24. § 792a.—Village of Bell- 
wood v. Hunfer & Co., 32 N.H.2d 160, 
875 IH. 627. 

Ohio. The statute providing that 
special assessments levied prior to its 
passage will be unlawful under certain 
conditions and authorizing taxing au- 
thorities to compromise assessments, 
transter assessment to other property, 
or to entirely release property from 
assessment under certain conditions is 
unconstitutional as “retroactive.” Gen, 
Code, §§ 5624-16, 5624-29; Const. art. 
2, § 28.—State ex rel. Szalay v. Zangerle, 
28 N.E.2d 592, 137 Ohio St. 195. 

Okl. The section of the Constitution 
providing that the Legislature may 
authorize municipalities to levy and 
collect assessments for local improve- 
ments on ‘property benefited thereby 
does not prohibit the Legislature from 
requiring a municipality to pay for 
improvements, Such as public sewers, 
for the common good. OkI.St.Ann. 
Const. art. 10, 3 7.—Boswell v. Chamb- 
less, 113 P.2d 832. 

§.C. A town, proposing to assess 
property for about 40 per cent. of 
cost of street improvement, for balance 
of cost of which federal Works Prog- 
ress Administration made grant incor- 
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‘diminished in the proportion in which 


§ 2822 


porating agreement that such Admin- 
istration was under no obligation to 
initiate operations or complete project, 
failed to comply with constitutional 
provision requiring town to pay at 
least half of cost of such improve- 
ments, so as to require that town au- 
thorities be permanently enjoined from 
imposing assessment under ordinance 
reciting that town council had made 
provision for town’s payment of more 
than half of such cost, as such or- 
dinance was invalid. Const. art. 10, § 
17.—Coward v. Nettles, 14 S.H.2d 551. 
197 S.C. 84. fae 
Tex.Civ.App. An assessment by city 
against abutting property owners for 
costs of paving street was not rendered 
invalid by fact that city council may 
have permitted a street railway to lay 
a different type of pavement from that 
contracted for on remaining portions 
of street, in view of city charter pro- 
visions concerning council’s authority 
to provide for portions of streets oc- 
cupied by street railway.—Scanlan v. 
Continental Inv, Co., 142 S.W.2d 432, 
error dismissed, judgment correct. 
2818 


Ill. An extension of time of unpaid 
assessments and refund of outstanding 
securities of a village issued in antici- 
pation of collection of special assess- 
ment, under statute enacted after con- 
firmation of assessment, did not deprive 


bondholders of their property without 


“due process of law’, as against con- 


tention that new rights would be there-— 
by conferred upon one group of bond- | 
holders to detriment of others where 

there were numerous installments of 
several different special assessments 

due on the same lot and where because 
of concentrated holdings only one spe-*. 
cial assessment was extended and se- 

curities refunded, since right to re- 

fund is shared by all bondholders... 
Smith-Hurd Stats. ce. 24, § 792a.—Vil-. 
lage of Bellwood v. Hunter & Co., 32. 
N.B.2d 160, 375 Tl. 627. - 

La. The levying of a paving assess-_ 
ment according to the front foot rule, 
in the same manner as assessment was: 
levied against all other property front- 
ing on the street to be paved, did not 
constitute a “taking” of private prop- 
erty without due process of law, not- 


withstanding that paving assessment — 


of $728 was thereby levied against 
two lots assessed at $150 each. Act 
No. 92, of 1934; Const.1921, art. 1, § 
2.—Palmer vy. Mayor and Board of Al- 
dermen of Town of Ponchatoula, 197 
So. 697, 195 La. 997. 
§ 2820 

Ga. Though assessments for local 

municipal improvements are not ‘‘taxes’” — 


within the requirement of the constitu- 


tion that taxes must be ad valorem 

and uniform, assessments for local im-— 
provements, such as street paving and 

sewerage, are an exercise of the taxing _ 
power. Const. art. 7, § 2, par. 1.—Steele 

v. City of Waycross, 10 S.H.2d 867, iyvu 

Ga. 816. , 

Tex. The Housing Authorities Law 
which declares the property of cue 
Authority to be public property, used 
for essential public and governmen- 
tal purposes, and that such property 
and the authority should be exempt 
from all taxes and special assessments 
of the city, county, state or any politi- 
cal subdivision thereof, is not violative 
of constitutional provision concerimng 


equal and uniform taxation. Vernon’s _ 
Ann.Civ.St. art. 1269k, § 22; Vernon’s 
Ann.St.Const. art. 8, §§ 1, 2; United © 


States Housing Act of 19387, 42 U.S.UC.A. 
§ 1401 et seq.—Housing Authority of 
City of Dallas v. Higginbotham, 143 S. 
W.2d 79, 180 A.L.R. 1053, answers to 
oer ge questions conformed to 143 S. 
W. 


§ 2822 

Ill. The amendment to section of 
Local Improvement Act providing that 
any property Owner may pay his as- 
sessment with bonds or vouchers issued 
under the act on account of such as- 
sessment does not indicate an intent by 
General Assembly that amendment shall 
operate retrospectively. Smith-Hurd 
Stats. ¢«. 24, § 795.—Friedman vy, City of 
Chicago, 30 N.H.2d 36, 374 Ill. 545. 

The amendment to section of Local 


‘ 


; 
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— § 2822 ie 
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aN Improvement Act providing that any 
_-—s property owner may pay his assess- 

Ms ment with bonds issued under the act 
on account of such assessment is not 
: a mere restatement or clarification of 
provisions of original section, and 
amendment gives to bondholders to 
which it applies rights and privileges 
not enjoyed under original section. 
Smith-Hurd Stats. c. 24, § 795.—Fried- 
man y. City of Chicago, 30 N.B.2d 36, 
(374 Oi. 54D. 

The amendment to section of Local 
Improvement Act providing that any 
property owner may pay his assess- 
ment with bonds issued under the act 
~~ on account of such assessment does not 

apply to bonds issued prior to enact- 
ment of amendment. Smith-Hurd 
‘Stats. c. 24, § 795.—KFriedman y. City 

( 30 N.H.2d 36, 374 Ill. 


_ Owners of realty, against which spe- 
cial assessments were levied by city of 
Chicago and who owned special assess- 
ment bonds issued by city, prior to 
amendment to Local Improvement Act, 
to anticipate collection of installments 
of assessments could not compel city 
to accept bonds, each of which was for 
an amount greater than delinquent in- 
_ staillments on assessments against own- 
ers’ property, in satisfaction of delin- 
quent installments and to either in- 
dorsée as credit upon bonds the payment 
of principal and interest due upon de- 
linguent installments on assessments, 
or, in alternative, to cancel bonds and 
issue new ones for balance remaining 
due after deducting principal and in- 
terest due on delinquent installments. 


___- Smith-Hurd Stats. ¢. 24, § 795—Fried- 
be) many. City. of Chicago, 30 N.E.2d 36, 
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Ok. Main and submain sewers con- 
structed in a sewer district must under 
-  gtatute be paid for by municipality, 
‘unless the owners of more than one- 
half of the area of the realty benefited 
thereby petition municipality for con- 
struction of the sewers. 11 Okl.St.Ann. 
Pee oewell vy. Chambless, 113 P. 


; The power of a city to levy special 
ou assessments for public improvements, 
" such as main and submain sewers, is 
dependent entirely on the statutes or 
municipal charter, and authority must 
be expressly granted or arise by neces- 
sary implication from the powers ex- 
pressed. 11 Ok1St.Ann, §§ | 271-274, 
277, 278.—Boswell v. 113 
P.2d_ 832. 
Ordinarily, statutes, such as statute 
authorizing a city to levy special as- 
sessments for main and  submain 
_ sewers, are strictly construed against 
the city. 11 OkI.St.Ann. § 273.—Bos- 
well v. Chambless, 113 P.2d 832. 
Special assessments by a city for 
sewers, if not authorized by law, are 
void, and the statute providing that 
- no suits shall be sustained to set aside 
any assessment or certificates issued 
in pursuance of any assessment, or to 
enjoin city council or town board from 
making any improvement, unless 
brought within 60 days after pas- 
sage of the ordinance making such 

assessment, has no application. 11 

OklSt.Ann. § 280.—Boswell v.. Chamb- 

less, 113 P.2d 832. 

§ 2865 

Ark, Sewers may require mainte- 
mance in the way of repairs or other- 
wise, and although ordinarily the duty 
of maintenance is imposed upon. the 
municipality in which improvement dis- 
trict is created, the property owners 
may assume that burden if their desire 
is indicated in the manner provided by 
law for prolongation of the district. 
Pope’s Dig. § 7384 et seq.—Ragsdale v. 
Cunningham, 147 8.W.2d 20. 

The statute relating to sewer -im- 
provement districts confers authority 
to prolong sewer districts and to as- 
sess the maintenance cost thereof 
against the pro perty in the district. 
Pope’s Dig. § 7384 et seq.—Ragsdale y, 
Cunningham, 147 S.W.2d 20. 

2873 

Ark. Betterments tor sewerage pur- 
poses may be assessed against vacant 
property to which sewerage connections 


Chambless, 
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may be made, if desired. Pope’s Dig. 


§ 7384 et seq.—Ragsdale v. Cunning- 
ham, 147 S.W.2d 20. 
2879 - 
Mich. Where bonds were issued by 


a village in anticipation of collection 
of taxes to be assessed against lots in 
a special assessment district, and after 
assessments were levied the lots were 
sold to the state at tax sale under gen- 
eral property tax laws, when title to 
lots became absolute in the state upon 
expiration of period of redemption 
provided by tax law, the right to make 
any further special deficiency assess- 
ments against lots to pay bonds, as 
well as actual assessments which had 
been made, was completely cancelled. 
Pub.Acts 1937, No. 155, as amended; 
Nos. 114, 325.—Municipal Investors 
Ass’n y. City of Birmingham, 299 N.W. 
90, 298 Mich. 314. 


2903 

Ky. Special assessments by munici- 
pality for public improvements against 
owners of adjacent lands, are _ not 
“taxes” within sense of constitutional 
or statutory provisions creating ex- 
emptions from taxation of public prop- 
erty. Ky.St.1936, § 2833a; Const. § 
170.—Logan v. City of Louisville, 142 
S.W.2d 161, 288 Ky. 518. 

N.Y.App.Div. Under provision of 
Greater New York Charter that all 
property benefited by any improyement 
shall be liable to assessment for such 
improvement or work, reference to “all 
property” is to all property which is 
subject to assessment, and such con- 
struction is not hostile to charter pro- 
visions recognizing the existence of ex- 
emptions. Greater New York Charter, 
§§ 960, 972.—In re Woodhaven Blvd., 
Borough of Queens, 23 N.Y.S.2d 561, 
260 App.Div. 659, affirming In re St. 
John’s Cemetery, Woodhaven Blvyd., 17 
N.Y.S.2d 97, 173 Mise. 425. 

§ 2906 

Mo. Public property belonging to a 
city is not liable to special assessment 
for public improvements unless made 
80 by express enactment or clear im- 
plication.—Bridges Asphalt Co. v. Jac- 
obsmeyer, 142 S.W.2d 641. 

Where avenue and cross-streets in- 
tersected at acute angles, so that lots 
fronting on the cross-streets were not 
parallel] with the avenue, but in widen- 
ing the avenue an entire lot would be 
taken and only part used for travel, 
the small triangular plots remaining on 
both sides of the avenue were part of 
the “highway’’ and were properly ex- 
cluded from assessment for cost of the 
improvement.—Bridges Asphalt Co. v, 
Jacobsmeyer, 142 S.W.2d 641. 


§ 2908 

Pa.Com.Pl.. Under the Act of May 16, 
1923, P.L. 207, § 5, as amended by the 
Act: of May,..4, 1927, PB.d. i733,°§ 1,63 
P.S. § 2025 a writ of scire facias sur 
municipal claim for a sewer assessmen 
may properly be filed against a schoo 
district; § 631 of the School Code of 
May 18, 1911, P.L. 309, 24 P.S. § 741, 
exempting school property from the 
expense, inter alia, of sewer construc- 
tion, is modified by the later act.—City 
of Philadelphia, to Use of v. School 
Dist. of Philadelphia, 40 D, & C. 47, 32 
Mun. 170. 

Under the Act of May 16, 1923, P.L. 
207, as amended, 53 P.S. § 2021 et seq., 
judgment may properly be entered 
against a school district upon a writ of 
scire facias sur municipal claim for a 
sewer assessment, even though it is 
deubtful whether execution by levari 
facias may be had thereon or whether 
eollection should be by writ of manda- 
mus execution against moneys in the 
hands of the school district, because of 
the provision of § 514 of the School 
Code of May. 18, 1911, P.L. 309, 24 P.S. 
§ 365.—City of Philadelphia to Use of 
v. School Dist. of Philadelphia, 40 D. & 
C. 47, 32 Mun, 170, 

Wyo. The constitutional and statu- 
tory provisions under which school 
district property was exempt from 
“taxation”, did not relieve district 
from liability for payment of its pro- 

ortionate share of special assessment 
or sewer line constructed by munici- 
pality in vicinity of school building. 
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“Rev.8t.1931, § 22-146, and § 115-102 
‘as amended by 


7 


i 
Laws 19338, ¢. 545° 
Const. art. 15, § 12.—In re Improve-— 
ment Under Special Assessment Stat- 
utes by Sanitary Sewer, City of Chey- 
enne, 113 P.2d NS " 


909 

N.Y.App.Div. The statute exempting 
land actually used and occupied for 
cemetery purposes from tax or assess- 
ment, exempts cemetery land from as- 
sessments for local improvements as 
well as from general taxation. Real 
Property Law, § 450.—In re Woodhaven 
Blyd., Borough of Queens, 23. N.Y.S.2d 
561, 260, App.Div. 659, affirming In re 
St. John’s Cemetery, Woodhaven Blvd.,; 
17 N.Y.S.2d 97, 5 a Mise, 425. 


2913 
Tex.Civ.App. A paving assessment 
lien could not have been fixed as 


against interest of person who was oc- 
cupying premises with her children 
as a homestead when assessment was 
attempted. Vernon’s Ann.Civ.St. art. 
1086 et sea.—Citv of Gainesville v. Har- 
der, 147 S.W.2d 959, error granted. 


§ 2918 ¢ 

Fla, Where statute authorizing 
town council. to determine proportion- 
ate part of expense of constructing 
seawall to be paid by abutting proper- 
ty owners limited special assessment 
liens against property improved to 
property abutting seawall, the statute 
was binding, and it could not be con- 
tended that cost of constructing street 
ends over seawall should be paid by 
town out of 17 per cent. of cost to be 
raised by ad valorem tax against all 
town property or should have been 
charged against property abutting 
streets. Sp.Acts “1933; ce. 16311.— 
Ocean Beach Hotel Co. v. Town of At- 
lantic Beach, 2 So.2d 879. ; 

Pa.Super. It is a prerequisite to as- 
sessments of benefits accruing from 
township sewer system that property 
to be charged therefor must abut on 
the sewer, 53 P.S. § 19092—2408.—In 
re Sewer District No. 4, Nether Provi- 
dence Township, 18 A.2d 128, 143 Pa. . 
Super. 286. 

Pa.Com.Pl. Property abutting upon 
a public highway in a Third Class City 
is assessable for public improvements 
within such highway, regardless of the 
property owner’s lack of ownership of 
the ground within the bed of. the 
street, upon which the improvement. 
was actually made.—City of Allen- 
town v. Nicklas, 19 Leh.L.J. 182. 

A dwelling house and the vacant lot 
appurtenant thereto and used as a 
lawn in connection therewith are as- 
sessable for’ public improvements 
within a highway upon which said va- 
cant lot abuts, although the owner of 
both house and lot acquired title there- 
to by. separate sources of title.—City 
Ee maupienes nie: v. Nicklas, 19 Leh.L.J. 


§ 2927 

Ark. Betterments could not be as- 
sessed against lands which were never 
included by ordinance in either original 
or annexation sewer district, though 
sewer service had been afforded such 
lands. Pope’s Dig. 7384 et seq.— 
Bageaste v. Cunningham, 147 S.W.2d 


§ 2930 

N.Y.App.Div. A sewer district could 
not impose a tax on real property out- 
side territorial bounds of the sewer 
district, and its attempt to do so was 
a nullity. Tax Law, § 9.—Van Voorhis 
v. Monroe County, 29 N.Y.S.2d 418, 
262 App.Div. 950, reversing 27 N.Y.S.2d 
295, 176 Misc. $41. ‘ 


__§ 2938 
Ark. Original sewer improvement 
district and annexed district could 


constitutionally be treated as_ single 
district for purpose of maintenance 
after indebtedness of both districts 
had been discharged, if the two dis- 
tricts were so connected that they 
might in fact be regarded as a single 
district. Pope’s Dig. § 7384 et seq— 
We oolcne vy. Cunningham, 147 S.W.2d 


Ky. The statutory method of appor- 
tioning on a square basis costs of 
original construction of streets in 


. 
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Louisville ‘was meant to apply where 
territory was laid off in well defined 
areas, and method of apportioning on 
a depth basis was meant to apply in 
areas not well defined. Ky.St. § 2833. 
—Hammon vy. City of Louisville, for 
Use and Benefit of Breslin Const. Co., 
152 S.W.2d 268, 287 Ky. 4. 

Where part of subdivision in city of 
Louisville through which a new street 
was constructed was for all practical 
purposes well defined, and part of the 
subdivision was not well defined, ac- 
tion of city in apportioning costs of 
construction of the street on a square 
basis on the part of the area consid- 
ered to be well defined and on a depth 
basis for the area not so considered, 
-in order to make an equitable assess- 
ment of the costs of the project and 
avoid an unreasonable burden on cer- 
tain of the property owners, was prop- 
Ky.St. § 2838.—Hammon v. City 
of Louisville, for Use and Benefit of 
open Const. Co., 152 S.W.2d 268, 287 

Viet 4s 


§ 2938 

N.Y.App.Div. Where city of Kings- 
ton contracted with owner to acquire 
land for a street under which one 
branch of a sewer was to be built to 
point of Cischarge and it was agreed 
that owner’s property adjacent to 
street should pay no local assessment 
for sewer, common council in carrying 
out agreement could direct assessor 
to omit such properties from improve- 
ment district and cause city engineer 
to exclude property from ‘his map of 
special assessment district, since re- 
sult was same as if council had, in 
executing agreement, included lands 
within improvement district and there- 
after refunded to owner amount’ of his 
assessment,—Max LL. Reben Realty 
Corporation v. Common Council of City 
of Kingston, 27 N.Y.S.2d 674, 261 App. 
Div. 641. 


§ 2942 

Ky. The statutory method of appor- 
tioning on a square basis costs of 
original construction of streets in Lou- 
isville was meant to apply where ter- 
ritory was laid off in well defined 
areas, and method of apportioning on_a 
depth basis was meant to apply in 
areas not well defined. Ky.St. § 2833. 
—Hammon vy. City of Louisville, for 
Use and Benefit of Breslin Const. Co., 
152 S.W.2d 268, 287 Ky. 4. 

Where part of subdivision in city of 
Louisville through which a new street 
was constructed was for all practical 
purposes well defined, and part of the 
subdivision was not well defined, ac- 
tion of city in apportioning costs of 
construction of the street on a square 
basis on the part of the area consid- 
ered to be well defined and on a depth 
basis for the area not so considered, 
in order to make an equitable assess- 
ment of the costs of the project and 
avoid an unreasonable burden on cer- 
tain of the property owners, was prop- 
er. Ky.St. § 2833.—Hammon v. City 
of Louisville, for Use and Benefit of 
ees Const. Co., 152 S.W.2d 268, 287 

Venu 


§ 2954 
D.C.Ark. The transcript of proceed- 
ings of town council with regard to 
formation of street improvement dis- 
trict was sufficient to establish validity 
of such proceedings where transcript 
was made immediately after organiza- 
tion of district, was full and com- 
plete, and was relied on in issuing 
bonds and procuring sums for con- 
struction of improvements. Acts Ark. 
1931, Act 85.—Black v. Street Improve- 
ment Dist. No. 2 of Dardenelle, 37 F. 

Supp. 894. t 


In proceedings for formation of street 
improvement district, city council could 
amend its finding on assessed valuation 
of realty in district where there was 
a clerical error or mistake., Acts Ark. 
1931, Act 85.—Black v. Street Improve- 
ment Dist. No. 2 of Dardenelle, 37 F. 
Supp. 894. 

Mont. The statute relating to pub- 
lishing and posting notice of intention 
to create special improvement district 
contemplates posting of notice only 
when publication cannot be made in 
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the city. Rev.Codes 1935, §§ 5227, 
5255.—Hansen vy. City of Havre, 114 P. 
2d 1053. ! 

N.Y.App.Div. Ordinarily, courts will 
not by writ or order of certiorari re- 
view action taken by local govern- 
mental body in fixihg an area of as- 
sessment pursuant to authority Cele- 
gated to it by the legislature-—Max L. 
Reben Realty Corporation y. Common 
Council of City of Kingston, 27 N.Y.S. 
‘2d 674, 261 App.Div. 641. 

§ 2978 

Ky. A city has no power to enact 
an ordinance creating a lien upon abut- 
ting property located in next county for 
street improvements.—Hedger v. Kin- 
sella, 144 S.W.2d 515, 284 Ky. 303. 

If, without attempting to annex ad- 
jacent territory in next county or oth- 
erwise obtain jurisdiction over it, city 
had built a street abutting upon prop- 
erty located in next county, no liability 
on part of owners of property in next 
county to pay for street improvements 
could arise in absence of facts show- 
ing an ‘estoppel’, such as a request by 
the property owners that city so con- 
struct the street, or, acquiescence in its 
construction with full knowledge that 
city was without legal authority in the 
premises.—Hedger v. Kinsella, 144 S.W. 
2d 515, 284 Ky. 3038. : 


§ 2979 

Ark. The theory upon which sewer 
improvement districts are sustained 
is that proposed improvement will en- 
hance the value of the land sought to 
be taxed and the tax is imposed upon 
the enhanced value, called “‘betterment’”’. 
Pope’s Dig. § 7384 et seq.—Ragsdale v. 
Cunningham, 147 S.W.2d 20. 

Conn. A municipality desiring to 
make a public improvement can pay for 
it from its general funds resulting 
from taxes levied in the usual way, or 
can impose some or all of the expense 
upon propert owners who will be 
specially benefited by the improvement, 
but if the latter method is followed, the 
essential basis is the fact that actual 
benefits have accrued to the property 
by reason of the improvement.—Con- 
necticut Railway & Lighting Co. v. 
City of Waterbury, 18 A.2d 700, 127 
Conn. 617. 

§ 2980 - 

Conn. Benefits to be, assessed for 
municipal improvements must be such 
special pecuniary benefits as result of 
the particular landowner by reason of 
his ownership of the land affected, as 
distinguished from general benefits to 
the public at large—Connecticut Rail- 
way & Lighting Co. v. City of Water- 
bury, 18 A.2d 700, 127 Conn. 617. 


§ 2982 
App.D.C. Where statute clearly 
designates property which will, or may, 
abut the street improvement, and speci- 
fies rate of assessment, it is a legisla- 
tive finding of benefit to the extent of 
the rate.—Philadelphia, B. & W. R.-R. 

v. Hazen, 116 F.2d 543. 


Where Legislature has described an 
area within which improvements may be 
made and has specified a method of as- 
sessment which calls for merely mathe- 
matical computation by some adminis- 
trative agency, the statute amounts to 
a determination that benefits are to be 
eonferred on the assessed property and 
that benefits are at least equivalent to 
the assessments, even though adminis- 
trative agencies may retain power to 
decide where within area a specific im- 
provement shall be made, how the work 
shall be done, what it shall cost, and 
like matters.—Philadelphia, B. & W. R 
R. v. Hazen, 116 F.2d 543. 

Railroad property may be benefited 
by improving a street on which it 
abuts, so as to authorize a special as- 
sessment for the improvement, even 
though present use of property may not 
be facilitated.—Philadelphia, B. & W. 
R. R. v. Mazen, 116 F.2d 548. 

Present use of property is not an 
exclusive criterion in determining 
whether special benefits were conferred 
upon property by a street improvement 
so as to authorize an assessment there- 
for, but is merely a factor to be con- 
sidered in connection with other fac- 
tors including possible uses present 
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and future.—Philadelphia, B. & W. RB. 
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R. v. Hazen, 116 F.2d 543. Wass 
Conn. The fundamental principle up- — 
on which assessments of benefits from 
public improvements are made and jus- 
tified is that the owner is benefited by 
the improvement to the extent of the 
assessment, and that the assessment. is é 
imposed and collected as the equivalent — 
for the benefit and to pay for the im- a 
provement.—Connecticut Railway & — 
Lighting Co. yv. City of Waterbury, 18 — 
A.2d 700, 127 Conn. 617. Moe Nee 
§ 2985 ere 

N.Y. On railroad’s challenge to jur- 
isdiction of town board to ; 


of way the cost of a sanitary sewer, the ce 
inquiry of the Court of Appeals went 


Y 


of way was so used that it gave evi- 
dence of a permanent user for railroad ee 


storm water or surface water, was 
void, where railroad had used the land © 
exclusively as a right of way for more x 
than 90 years and lease to railroad had i 
an unexpired term of more than 300 
years and there were no plans con- cor 
templated by railroad for the curtail- 
ment of either pasenger or freight serv- 
ice, Town Law, §§ 192, 202, subd. 2; — 
Public Health Law, §§ 76, 77.—Peopl 
ex rel. New York Cent. R. Co. v. Lim- 
burg, 28 N.E.2d 865, 283 N.Y. 344, — 
modifying 19 N.Y.S.2d 309, 259 App. 
wane 740, appeal granted 20 N.Y.S.2d — 
. ae 2 
§ 2994 : he 
Fla. Where it is shown that a mu- 
nicipality in prorating the cost of an — 
improvement on abutting property on 
the theory of acerued benefits has un- 
lawfully abused its discretion, the 
courts must enter such orders or de- 
crees as will prevent extortion or con- — 
fiscation of property.—Ocean Beach Ho- 
tel Co. v. Town of Atlantic Beach, 2 
So.2d 879. jo hen 
Ohio App. The determination of as- 
sessing authorities that special benefits 
will accrue as result of an improve- — 
ment will not be disturbed by the 
courts in absence of a showing of fraud 
or an abuse of discretion.—Foltzer y. 
City of Cincinnati, 36 N.BE.2d 192. 


§ é 

Mass. A street sprinkling assess- | 
ment was not invalid because order of 
city council authorizing sprinkling and 
assessment was not adopted until after 
sprinkling had been done, since the i 
order ratified the work previously done ~ 
and was the equivalent of original au- 
thority. G.L. e. 40, §§ 16-18.—City of 
Lowell v. Lowell Bldg. Corporation, 34 
N.B.2d 618, 309 Mass. 165. 

N.J.Sup. Property owners were put 
on notice concerning municipal im- 
provements by the actual doing of the 
work, N.J.S.A. 40:56-24.—Ploch vy. 
tae of Clifton, 18 A.2d 546, 126 N,J.L. 


§ 3015 

Tex.Civ.App. \Shere:a city, in good 
faith, accepts performance of a @¢on- 
tract for paving a street, and such ac- 
ceptance does not injure abutting prop- 
erty owner and benefits owner’s prop- 
erty to an extent in excess of assess- 
ment, owner is bound by aeceptance. 
—Scanlan vy, Continental Inv. Co., 142 
S.W.2d 432, error dismissed, judgment 


correct. 
§ 3021 

N.J.Sup. Assessments for municipal 
improvements cannot under statute be 
lawfully made until completion of the 
improvement. J.S.A. 40 :56-24.— 
Ploch v. City of Clifton, 18 A.2d 546, 
126 N.J.L. 199. 


§ 3021 ) 


Where ordinance provided that ex- 
penses incurred in “prosecution and 
completion” of improvement should be 
assessed against property in proportion 
to benefits received, and 8,397.87 out 
of a total of 11,408.23 lineal feet of 
sidewalking remained unconstructed at 
time assessments were levied by city, 
assessments were invalid, notwithstand- 
ing explanation advanced by city for 
omission was that county authorities 
failed to keep promise to procure right 
of way for sidewalks. N.J.S,A. 40 :56- 
24.—Ploch v. City of Clifton, 18 A.2d 
546, 126 N.J.L. 199. 

Owners in front of whose property 
sidewalk was completed were not pre- 


eluded from attacking validity of as- 


sessments under ordinance which re- 
quired entire improvement to be com- 
pleted before assessments could be levi- 
ed, since owners had right under ordi- 
nance to expect that not only were 
they to furnish safe walking for others, 
but that others would furnish_ safe 
walking for them. N.J.S.A. 40:56—24. 
—Ploc®é v. City of Clifton. 18 A.2d 546. 
126 N.J.L. 199. 
§ 3028 

N.J.Sup. Assessments levied by city 
against properties for sidewalking, 
curbing, and grading must be ground- 
ed in the ordinance by which doing 
of the work and incurring of expenses 
were authorized. N.J.S.A. 40:56-24.— 


-Ploch vy. City of Clifton, 18 A.2d 546, 
126 N.J.L, 199. 


§ 3031 

Fla. Where town council exercised 
its statutory power to determine 
whether property of abutting owners 
assessed to pay cost of a seawall was 
benefited by the improvement, it could 
not be contended in defense of suit to 
foreclose special assessment liens that 
no benefits accrued, in absence of a 
showing of fraud, mistake or other 
unlawful action by council in follow- 
ing statutory provisions. Sp.Acts 
1933, c. 16311.—Ocean Beach Hotel Co. 
y. Town of Atlantic Beach, 2 So.2d 879. 


§ 3033 


Ark. Where ordinances prolonging 


life of original sewer improvement dis- 


trict and assessing value of benefits to 
be received by owners of lands in an- 
nexation district treated the district 
as being separate entities, the ordi- 
nance assessing value of benefits to be 
received by owners of land in annexa- 
tion district did not confer authority 
to assess and impose cost of mainte- 
mance upon lands in annexation dis- 
trict, in-absence of ordinance prolong- 
ing the life of such district, notwith- 
standing ordinance prolonging life of 
original district. Pope’s Dig. § 7384 et 


_ seq.—Ragsdale y. Cunningham, 147 S. 


W.2d 20. 
Under statute providing that after 


council has prolonged a sewer im- 
provement district by ordinance, the 
board of assessors shall assess the 


value of benefits to be reseived from 
maintenance and repair, an ordinance 
which recited that property in sewer 
improvement district was thereby as- 
sessed according to assessment list in 
office of the city clerk as annually re- 
adjusted by board of assessors was in- 
valid because undertaking to make 
assessments which statute required 
board of assessors to make. Pope’s 
Dig. § 7384 et seq.—Ragsdale vy. Cun- 


ningham, 147 S.W.2d 20. 
§ 3046 
Cal. An “assessment’’ igs ordinarily 


prepared by street superintendent when 
entire cost of improvement is ascer- 
tained, but ‘‘assessment liens” are not 
created until assessment roll is record- 
ed in the superintendent’s office.—Culli- 
nan v. Grey, 115 P.2d 460, prior opin- 
ion 107 P.2d 481. 

Pa.Super. A jury of view appointed 
to assess benefits accruing to abutting 
property owners from township sewer 
system was without authority to con- 
sider question of township’s authority 
to adopt different methods of assess- 
ment in sewer districts within town- 
ship. 53 P.S. §§ 19092—2407, 19092— 
2408._In re Sewer District No. 4, 
Nether Providence Township, 18 A.2d 
128, 143 Pa.Super. 286. 
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Wyo. The city of Cheyenne proper- 
ly followed procedure directed by stat- 
ute authorizing municipalities to make 
local improvements, in making assess- 
ment for sewer line constructed by 
city, as against contention that other 
statutes relating to construction of 
sewers in first-class cities were exclu- 
sive. Rev.St.1931, §§ 22-146, 22-1501 
et seq.—In re Improvement Under Spe- 
cial Assessment Statutes by Sanitary 
Sewer, City of Cheyenne, 113 P.2d 958. 

§ 304914 

Ala. An improvement assessment 
levied by municipality with no notice 
to a property owner in possession that 
his property was concerned with con- 
templated improvements and wholly 
without property owner’s knowledge 
thereof would be invalid as to such 
property.—City of Bessemer v. Ratliff, 
199 So. 838, 240 Ala. 406. 

The act of final assessment by mu- 
nicipality of improvement assessment 
is judicial in character and, therefore, 
owner of property to be assessed should 
be given notice of proceedings culminat- 
ing in final assessment and opportunity 
to be heard therein.—City of Bessemer 
v. Ratliff, 199 So. 838, 240 Ala. 406. 

§ 3050 

Ala. Although failure to send to- 
property owner by registered mail copy 
of ordinance imposing municipal im- 
provement assessments upon property 
would not in itself invalidate the as- 
sessment, where ordinance upon its 
face purported only to provide improve- 
ments on a designated avenue of city, 
the publication of such ordinance would 
not charge the owner of property which 
did not abut on designated avenue with 
notice of improvement assessment there- 
by levied on such property.—City of 
Bessemer y. Ratliff, 199 So. 838, 240 
Ala. 406. 

Okl. Under statute providing that 
the city clerk shall notify by publica- 
tion the owners of property affected by 
paving assessments of the date when 
an installment of such assessment and 
interest will be due, failure of the city 
elerk to publish notice advising owners 
of land affected by such assessments, of 
date when instaliment and interest were 
due did not affect proceedings to col- 
lect such assessment since statute is 
directory and not mandatory and law 
itself is notice of maturity of each in- 
stallment and notice that penalty pro- 
vided for nonpayment of installment 
will attach if payment be not made 
when due.- 11 Okl.St.Ann. § 106.—Berry 
v. City of Wewoka ex rel. North, 105 
P.2d 1056. 


Okl. Under statute providing for no- 
tice by publication by the city clerk to 
property owners affected by paving as- 
sessments of date when an installment 
of such assessment and interest will be 
due, failure of city clerk to give notice 
did not preclude collection of the as- 
sessment, interest and penalty provided 
by law, since statute is directory and 
not mandatory and is itself notice of 
maturity of each installment. 11 Okl. 
St.Ann, § 106.—Bradley v. City of 
Wewoka ex rel. North, 105 P.2d 1059. 

§ 3066 

C.C.A.S.C, In South Carolina, state, 
county and city taxes and paving as- 
sessments made by city are assessed 
against specific property and become 
liens upon it. Code S.C.1932, §§ 2569, 
2571, 7376, 7470.—U. S. v. City of 
Greenville, 118 F.2d 963, reversing U. 
S. v. Woodside, 34 F.Supp. 281, 

§ 3067 

Ark. Where one person owned sey- 
eral lots located in a paving improve- 
ment district, the benefits to such lots 
from paving were properly assessed en 
masse rather than to each separate lot. 
Pope’s Dig. § 7293.—Board of Com’rs, 
Paving Improvement Dist. No. 13 v. 
Freeman, 148 S.W.2d 1076. 

Pa.Super. Where owner of 27-acre 
tract in township sewer district divid- 
ed his land into 83 lots, only 5 of which 
abutted on township sewer line, and 
entered into agreement with township 
for extension of township sewer to his 
land, on which he constructed his own 
sewers, and agreed to make payments 
for township sewer system in accord- 


f R " 
ance with provisions of township ordi- 
nances, jury of view in assessing bene- — 
fits properly treated his property as 
one entire tract and not as 83 sepa- 
rate lots. 53 P.S. § 19092—2408.—In. 
re Sewer District No. 4, Nether Provi- 
dence Township, 18 A.2d 128, 143 Pa. 


Super. 286. : 2 
The provision of agreement with 
township whereby property owner was 


to obtain sewage facilities for 27-acre 
tract, whieh had been divided into 
lots, that benefits would be assessed 
as if the lots abutted on the sewer, 
did not require that lots be assessed 
separately, where only five of 83 lots 
abutted on township sewer line, and 
agreement subsequently provided that 
owner would accept method of assess-— 
ment contained in ordinances, which 
authorized assessment as _ provided by 
law, and law authorized assessment 
only upon abutting property. 
§ 19092—2408.—In re 
No. 4, Nether Providence Township, 
18 A.2d 128, 143 Pa.Super. 286. 

Where owner of 27-acre tract in 
township sewer district divided his 
land into 83 lots, only 5 of which abut- 
ted on township sewer line, and en- 
tered into agreement with township 
for sewage. facilities for which he 
agreed to pay in accordance with 
provisions of township ordinances, 
other property owners in district ob- 
jecting to treatment of tract as a 
unit and not as 83 separate lots for 
purpose of assessing benefits could 
not avoid effect of agreement on 
ground that there would have been no 
need for it, if parties had intended 
that benefits should be assessed as 
provided by law. 53 P.S. § 19092— 
2408.—In’ re. Sewer District No. 4, 
Nether Providence Township, 18 A.2d 
128, 143 Pa.Super. 286, 


Sewer District 


§ 3070 
Pa.Com.Pl. The cost of improving 
two separate streets cannot be lumped | 
together and apportioned against the 
property holders on two _ different 
streets.—Township of Spring Garden v. 
Logan, 54 York 85. é 


§ 3071 

La. The cost of paving in municipal- 
ities of Louisiana depends on _ local 
conditions and is not required to be 
the same in all municipalities. Act No. 
92 of 1934.—Palmer v. Mayor and 
Board of Aldermen of Town of Pon- 
chatoula, 197 So. 697, 195 La. 997. 

Pa.Com.Pl. Where a municipality’s 
normal standard of valuation for pur- 
poses of assessment of real property is 
fifty percent of the market value, and 
where an owner’s property is so as- 
sessed, the owner may not rightfully 
complain that other properties in the 
immediate neighborhood are assessed 
at somewhat lower values.—Appeal of - 
Hidredge, 57 Montg. 261, 33 Mun. 43. 

The requirement of uniformity in 
taxation of real property does not de- 
mand mathematical precision.—Appeal 
if Eldredge, 57 Montg. 261, 33 Mun. 


§ 3081 ¢ 

Mont. Interest could properly be 
considered as part of cost of improve- 
ment for which special improvement 
district might levy assessments, and 
city, in resolution for issuance and sale 
of district bonds, was authorized to fix 
a definite rate of interest within limits 
specified by statute. Rev.Codes 1935, 
§ 5249, as amended Laws 1937, ec. 
23.—Hansen y. City of Havre, 114 P.2d 


1053. 
§ 3082 

Tex.Civ.App. An assessment by city 
against abutting property owners for 
paving properly included the cost of 
advertising required by law, cost of 
engineering and supervision, and cost 
of emergency expenditures.—Scanlan vy. 
Continental, Inv. Co., 142 S.W.2d 432. 
Error dismissed, judgment correct. 


§ 3097 

Fla. The benefits contemplated by a 
municipality from an improvement 
must be equally and proportionately 
spread against all properties required 
to pay_the cost of the improvement.— 
Ocean Beach Hotel Co, v. Town of At- 
lantic Beach, 2 So.2d 879. 
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“A “Ky. The statute relating to method 


of apportioning costs of original con- 
struction of streets in Louisville was 
designed to provide for apportioning 
costs on equitable bases. Ky.St. 
2833.—Hammon vy. City of Louisville, 
for Use and Benefit of Breslin Const. 
Co., 152 S.W.2d eta Ky. 4. 


§ 31 

Conn. The benefits assessed against 
property. owner on account of public 
improvement made by municipality 
may not be greater than the benefits 
conferred.—Connecticut Railway & 
Lighting Co. v. City of Waterbury, 18 
A.2d 700, 127 Conn. 617. 
,Pa.Com.Pl. Under the Act of June 
24, 1931, P.L., 1206, Sec. 2060, 53 P.S. 
§ 19092-2060, which authorized town- 
ships to improve streets and to assess 
and collect ‘‘the whole cost thereof” 
from the owners of real estate abutting 
on the improvement by an equal as- 
sessment on the front foot, the total 
cost of curbing must be assessed 
against all the properties according to 


-the front foot rule, without excepting 


property which at the time of the im- 
provement had _ satisfactory curbing 
which was not replaced, on the theory 
that each property is benefited by the 
curbing in front of his neighbor’s prop- 
erty.—Township of Spring Garden vy. 
Logan, 54 York 85. 
§ 3112 

Pa.Com.Pl. An assessment by a 

township for paving a street based up- 


on the area in front of the lot to the 


middle of the street instead of on 
_the front foot rule, and the omission 
from the assessment of a lot in front 
of which the street was previously 
paved to the middle of the street at 
public expense, was _unlawful.—Town- 
ship of Spring Garden y. Logan, 54 
York 85. 
§ 3113 


Conn, Assessments made by munici- 
pality upon a front foot basis for pay- 
ment for public improvements is prop- 

“er, where the result is a just assess- 
ment.—Connecticut Railway & Lighting 
Co. v. City of Waterbury, 18 A.2d 700. 
127 Conn. 617. 

App-D.C. Assessments for street im- 
provements according to frontage is 
valid, and lots assessed by such method 
are not required to be of uniform size 
and shape.—Philadelphia, B. & W. R. 


R. v. Hazen, 116 F.2d 543. 
Pa.Super. Under statutes relating to 
township sewer distri¢és, township 


may properly establish separate sewer 
districts and make assessments on foot 
front rule in case of urban property 
and according to benefits derived from 
improvements in case of rural prop- 
erty. 53 P.S. §§ 19092—2407, 19092— 
2408.—In re Sewer District No. 4, 
Nether Providence Township, 18 A.2d 
128, 143 Pa.Super. 286. 
§ 3119 
App.D.C. Assessments for street im- 
provements according to frontage is 
valid, and lots assessed by such method 
are not required to be of uniform size 
and shape.—Philadelphia, B. & W. R. 
R. v. Hazen, 116 F.2d 543, ’ 


§ 3134 

Tex.Civ.App. An assessment, includ- 
ing in one unit property not owned by 
person assessed or property which he 
did own but which because of its lo- 
eation was not assessable for the par- 
ticular improvement, is void, but such 
invalidity does not arise from an er- 
roneous or imperfect description of 
property.—Broussard v. Oldham, 142 
$.W.2d 837, error refused. 


§ 3135 

Ark. Assessments of benefits to land 
in improvement districts are made 
against the lands and not against the 
owners thereof, and hence the descrip- 
tion of the lands is essential and must 
be a correct description.—Felker v. 
Board of Com’rs of Paving Improve- 
ment Dist. No. 13, 150 S.W.2d 55. 

Where benefits are assessed against 
land in an improvement district, the 
description of the land must be such as 
will fully apprise the owner without 
recourse to his superior knowledge 
peculiar to him as owner that the par- 
ticular tract of land is sought to be 
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charged with a tax lien, and must be 
such as will notify the public what 
lands are to be offered for sale in case 
the tax is not paid.—Felker vy. Board 
of Com’rs of Paving Improvement Dist. 
No. 13, 150 S.W.2d 55, 

No lien is created by an assessment 
of taxes against property unless the 
description is accurate and correct on 
the assessment books, since the pro- 
ceeding is one in rem against the lands 
and not in personam against the own- 
er.—Felker v. Board of Com’rs of Pav- 
ing Improvement Dist. No. 13, 150 S. 
W.2d 55. 

Where benefits were assessed against 
property in improvement district u,~- 
der the description of the “north & 
of block 12 in Duckworth’s Additio, 
to the city of Rogers, Arkansas’’, the 
description was a definite, certain, and 
accurate description which furnished 
adequate basis for lien, notwithstand- 
ing that taxpayer owned an additional 
narrow strip across the block not cov- 
ered by such description and that no 
benefits were assessed against such 
additional narrow _ strip.—Felker  v. 
Board of Com’rs of Paving Improve- 
ment Dist. No.'18, 150 S.W.2d 55. 

Tex.Civ.App. An assessment, includ- 
ing in one unit property not owned by 
person assessed or property which he 
did own but which because of its loca- 
tion was not assessable for the par- 
ticular improvement, is void, but such 
invalidity does not arise from an er- 
roneous or imperfect description of 
property.—Broussard v. Oldham, 142 
S.W.2d 837, error refused. 

Where owner of entire block replatted 
it, rearranging lots and lot numbers, 
before that half of the block abutting 
street, which was paved was assessei\ 
for the paving, but did not dedicate 
any portion of property to city or pub- 
lie or put property to any use incon- 
sistent with intrinsic fairness of assess- 
ment, and made no protest when as- 
sessment was made according to orig- 
inal plat rather than replat, assessment 
was not void.—Broussard v. Oldham, 
142 S.W.2d 837, error refused. 


§ 3138 s 

Mass. That street sprinkling assess- 
ment list showed only name of trust 
and not names of trustees who owned 
realty subject to assessment did not 
make assessment invalid, where such 
list was checked by assessors as to 
actual owners, amount due was posted 
in commitment list, which agreed with 
valuation list sufficiently showing that 
trustees were owners, and assessors 
committed tax on locus, including in 
commitment additional amount of 
sprinkling assessment. G.L. c. 40, § 
18; ¢, Bo, § 44.—City of Lowell v. 
Lowell Bldg. Corporation, 34 N.E.2d 
618, 309 Mass. 165. 


§ 3145 

Tex.Civ.App. lt would be presumed 
that city authorities justly and fairly 
discharged duty of assessing costs of 
paving fairly and equitahly among 
yarious property owners affected, and 
in accordance with benefits accruing 
to property of each, especially where 
eertain property owner, who later coin- 
plained, offered no protest when assess- 
ment was made.—Broussard v. Oldham, 
142 S.W.2d 837, error refused. 


§ 3148 
Tex.Civ.App. In action by city to 
recover amount due on public improve- 
ment assessment certificate and to 
foreclose statutory lien on realty in- 
volved, assessment would not be held 
invalid on ground that one of the con- 
demnation commissioners was ineligi- 
ble to serve as a commissioner in that 
he was not a freeholder, where com- 
missioner testified that he was owner 
of real estate in city during time of 
his appointment and service. Vernon’s 
Ann.Civ.St. art. 1206.—Cox y. City of 

Dallas, 152 S.W.2d 499. 


§ 3149 
Tex.Civ.App. Paving certificates is- 
sued pursuant to special assessment 
are not ‘negotiable’, and are subject, 
inthe hands of an assignee, to all de- 
fenses and infirmities available to ob- 
ligor against original obligee.—City of 


= * 


-§ 3163 


Ranger v. Wier, 148 S.W.2d 870, error 
dismissed, JNA E MERE Coo ete 
1 


» Tex.Civ.App. Where certificate of 
special paving assessment recited that 
assessment was made against three 
named individuals ‘‘each as their in- 
terest may appear, the owners of said 
property,” upon its face, ‘the certificate 


was a “joint certificate’ which would — 


be invalid in absence of showing that 
it was impossible to determine the in- 
terests of each in the property, in that | 


the certificate did not show the in- ~~ 


terest of the several parties named 
therein, nor the amount of the assess- 
ment levied against each, with the 
amount each was required to pay.— 
Continental Inv. Co. v. Armstead, 143 
S.W.2d 10038. 


Joint certificate of special paving as- — 


sessment was invalid where proper 
diligence had not been exercised to as- 
certain the true interest owned by each — 
of parties named in the certificate as 
the several owners of the property at 
time the paving proceedings were or- 
dered.—Continental Inv. Co. v. Arm- 
stead, 143 S.W.2d 1003. 
§ 3152 
La. A certificate from 
and tax board is not necessary before 
issuance of paving certificates, but is 
necassary only before sale of such cer- 
tificates. Act No. 92 of 1934.—Palmer 
v. Mayor and Board of Aldermen of 
Town of Ponchatoula, 197 So. 697, 195 
Tia 19972 ; 
The failure to obtain consent of state 
bond and tax board at time of institu- 
tion of proceedings for issuance of 
paving certificates would not invalidate 
the proposed paving certificates, where 
certificates had not yet been issued or 
sold. Act No. 92 of 1934; Act No. 6 
of 1935, 2d Ex.Sess.—Palmer v. Mayor 
and Board of Aldermen of Town of | 
Ponchatoula, 197 So. 697, 195 La. 997. 
§ 3155 

Mo. A tax bill is prima facie valid, 
and burden of proving its invalidity 
is on the party attacking it.—Bridges 
rien Co. v. Jacobsmeyer, 142 S.W.2d 
41. 


§ 3157 
Ala, A bill seeking to have removed 


Hy 
vat 


state bond ~ 


as a cloud on title improvement as- © 


sessment entered against complainant’s 
property by city, which bill alleged 
complainant’s peaceable possession of 
property at time of and continuously 
since passage of ordinunce and final 
assessment and that assessment was 
made without complainant’s knowledge, 
actual or constructive, was not subject 
to demurrer.—City of Bessemer y. Rat- 
liff, 199 So. 838, 240 Ala. 406. 


i} 


3159 
D.C.Okl. A city in Oklahoma is- 
suing street improvement bonds in 


1929, and levying assessments against 
itself for that portion of cost of pav- 
ing improvement which was in front 
of lots in irregular blocks and which 
was deemed to be in excess of benefits 
accruing to such lots, was “estopped” 
from asserting illegality or invalidity 
of assessments, where Oklahoma stat- 
ute authorized the levying of such 
assessments, and city represented in 
the bonds that all things necessary had 
been done to constitute the bonds a 
valid and binding obligation. 11 Ol#. 
St.Ann. § 101; OkI.St.Ann.Const. art. 
10, § 26.—City of Bnid ex rel. Versluis 
vy. Robinson, 39 F.Supp. 923. 
§ 3162 

Ky. If, without attempting to an- 
nex adjacent territory in next county or 
otherwise obtain jurisdiction over it, 
city had built a street abutting upon 
property located in next county, no lia- 
bility on part of owners of property in 
next county to pay for street improve- 
ments could arise in absence of facts 
showing an ‘estoppel’, such as a re- 
quest by the property owners that city 
so construct the street, or, acquiescence 
in its construction with full knowledge 
that city was without legal authority in 
the premises.—Hedger vy. Kinsella, 144 
S.W.2d 515, 284 Ky. 303. 

sles 

Ky. If, without attempting to annex 
adjacent territory in next county or 
otherwise obtain jurisdiction over it, 
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~-§ 3168 ? 
 eity had built a street abutting upon 
Se property located in next county, no lia- 
d bility on part of owners of property 
in next county to pay for street im- 
provements could arise in absence of 
facts showing an ‘‘estoppel”’, such as 
a request by the property owners that 
city so construct the street, or, ac- 
quiescence in its construction with full 
_ knowledge that city was without legal 
authority in the premises.—Hedger v. 
- Kinsella, 144 S.W.2d 515, 284 Ky. 303. 
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; ; § 3168 
- D.C.0k]l. Under Oklahoma _ statute 
bs; jimiting to 15 days the time for con- 
testing action of governing body in 
adopting and approving plans for street 
improvement and for filing suit to set 
aside assessments, or to enjoin goy- 
erning body from collecting such as- 
- sessments, where municipality has ac- 
quired jurisdiction to make street im- 
provement and no protest or objection 
is filed, property owner knowingly 
standing by while improvement, which 
is beneficial to his property, is being 
made, will be deemed to have “ratified”’ 
the improvement, and_ will be ‘“‘es- 

topped” by his “laches” from seeking 
relief in equity against the assess- 
ments long after they have been made. 
411 OkI.St-Ann. § 108.—City of Enid ex 
el Versluis v. Robinson, 39 F.Supp. 
- After expiration of limitation period 
set up in Oklahoma statute limiting 
to 15 days the time for contesting ac- 
tion of governing body in adopting 
and approving plans for street im- 
provement and for filing suit to set 
- aside assessment, or to enjoining gov- 
' erning body from coliecting such as- 


§ 108.—City of 
Versluis v. Robinson, 39 
Supp. 923. 
_ Ala. Where property owner was in 
_ peaceable possession at time of and con- 
tinuously since levy of municipal im- 
provement assessment on property and 
no steps were taken to enforce the lien 
thereof, the mere lapse of time from 
final levy until filing of bill to remove 
allegedly invalid assessment as cloud 
on title would not bar complainant of 
‘relief upon ground of “‘laches”, because 
doctrine of laches rests upon a lack of 
diligence and good faith.—City of Bes- 
; oes vy. Ratliff, 199 So. 838, 240 Ala. 
rue reU 0. 
~~ Where property owner had no know!l- 
edge that property was to be affected 
by municipal improvement assessment 
until after finality of assessment, when 
it was too late to interpose an objec- 
tion, principle that, if one is silent when 
he should speak, equity will debar him 
from speaking when conscience re- 
quires him to be silent, would not ap- 
ply to defeat property owner’s right 
to have allegedly invalid assessment re- 
moved as cloud on title on account of 
property owner’s failure to protest at 
time of assessment.—City of Bessemer 
vy. Ratliff, 199 So. 838, 240 Ala. 406. 
Ga. Flaintiffs’ suit to enjoin the city 
of McRae and its officials from enfore- 
ing certain street improvement assess- 
Pr, ments was not barred by “‘laches’’, even 
: though the work was done in 1925 and 
% 1926 and the petition was not filed un- 
a 


til August, 1934, where the record con- 
tained every essential matter involved, 
and the defendant city was equally 
to blame for the delay because of the 
failure to issue executions until May, 
1934, despite charter requirement to 
: issue execution promptly upon default 
yi in payment of any annual installment 
; of assessment. Laws 1925, p. 1185, § 
4 6; Code 1933, §§ 38-712, 37-119.—City 
of McRae vy. Folsom, 11 8.H.2d 900, 191 
Ga. 272. 


i Property owners who did not file 
proper objections to street improve- 
ments in accordance with resolutions 
of which they had notice by publica- 
tion were “estopped” from contending 
that street improvement assessments 
were confiscatory. Laws 1918, pp. 786— 
791, §§ 80(a—c, e-g, i), 81; Laws 1925, 
pp. 1182, 1183, 1185, §§ 2-4, 6; Laws 
1926, Ex.Sess., pp. 137, 138.—City of 
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272. 

Ga. In equity, jurisdictional ordi- 
nances are not essential to bar relief, 
prayed by owners of property abutting 
on street, against enforcement of exe- 
eutions for amounts of unpaid assess- 
ments for street improvements, made 
while they stood by without raising 
questions presented in their petition, as 
equity proceeds on idea .that one who 
stands by and _ receives benefits is 
bound to pay -therefor.—Wright y. City 
of Metter, 14 S.H.2d 443. 

A property owner, permitting street 
on which property abutted to be paved 
and accepting benefits thereof without 
protest after receiving ample notice of 
intention to do paving and make as- 
sessment therefor, is barred by ‘‘lach- 
es” from complaining that assessment 
of his property was arbitrary in his 
suit to enjoin enforcement of paving 
execution. Laws 1920, . 1309.— 
weight vy. City of Metter, 14 S.H.2d 

oe ; 


Ky. Owners of property located in 
next county whose property had been 
benefited with their knowledge and ac- 
quiescence by construction of an abut- 
ting street built pursuant to an ordi- 
nance enacted by a municipality exer- 
cising, without objection, jurisdiction 
over abutting property under belief 
that property was within its jurisdic- 
tion, would not be permitted to. resist 
enforcement of improvement liens be- 
cause annexation proceedings, by which 
the property benefited was ostensibly 
brought under city’s jurisdiction, was 
subsequently adjudged ineffective for 
such purpose. Ky.St. §§ 3664, 3714.— 
Hedger y. Kinsella, 144 S.W.2d 515, 284 
Ky. 303. 

Ky. If street had been situated en- 
tirely within original corporate limits 
of city and act of legislature under 
which city had been created had been 
declared unconstitutional after street 
had been constructed, lien for street im- 
provements would have been valid 
against any benefited property owner 


-who failed to protest, under the prin- 


ciple that government by municipality 
was a de facto government vested as 
such with full power to function until 
such time as the legislative act was ad- 
judged to be unconstitutional._Hedger 
a Kinsella, 144 S.W.2d 515, 284 Ky. 
303. ‘ 

Mass. If amount of street sprin- 
kling assessment was excessive, exclu- 
sive remedy of landowners was pro- 
ceeding for abatement, and where no 
such proceeding was maintained, pur- 
chaser at mortgage foreclosure gale, in 
defending proceeding to foreclose 
rights of redemption, could not claim 
that assessment was invalid because 
amount thereof was excessive. G.L. c. 
40, § 18.—City of Lowell yv. Lowell 
Bldg. Corporation, 34 N.H.2d 618, 309 
Mass. 165. 


N.J.Sup. In ‘determining whether 
property owners were guilty of ‘‘lach- 
es” and hence precluded from ques- 
tioning legality of municipal assess- 
ments, that member of city council as- 
sured owners that city in exchange for 
land given by owners for widening 
of road would not levy an assessment 
for improvements was a factor to be 
considered notwithstanding council- 
man’s authority to make representa- 
tions . was questionable. N.J.S.A, 
40 :56-24.—Ploch v. City of Clifton, 18 
A.2d 546, 126 N.J.L, 199. 

arrangement -~ was 
property owners and 


Where an _ oral 
made between 
member of council that city in ex- 
change for land given for widening of 
road would not levy an assessment 
upon the property, and board of as- 


sessors certified. assessment to city 
council on December 28, 1939, coun- 
cil met on February 6, 1940, when 


property owners were present and 
protested, and notice by property own- 
ers of purpose to apply _for writ of 
certiorari was given on Webruary 27, 
1940, and application was made ‘on 
March 2, 1940, owners were not guilty 
of “laches” and did not ‘“‘waive” their 
right to question legality of assess- 
ments, N.JS.A, 40:56-24.—Ploch vy. 
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McRae v. Folsom, 11 $.0.2d 900, 191 Ga. City of Clifton, 18 A.2d 546, 


Ange 


“Niy.App.Div. Where lands of ceme- 


tery were assessed for local sewer im-. 


provement, if assessment was void in its 
inception, the passage of time did not 
make it valid or preclude cemetery from 
asserting invalidity of assessment in re- 
sisting its enforcement. Real Property 
Law, § 450.—In re Woodhaven Blvd., 
Borough of Queens, 23 N.Y.S.2d 561, 
260 App.Div. 659, affirming In re St. 
John’s Cemetery, Woodhaven Blyd., 17 
N.Y.S.2d 97, 173 Mise, 425. 

An owner may resist enforcement of 
local improvement assessment by the 
city of New York which is wholly void 
regardless of length of time which has 
intervened since its imposition, since, 
under the provisions of the Greater 
New York Charter, assessment cannot 
be collaterally attacked, and owner is 
confined to the remedies which are pro- 
vided by the charter, which does not 
comprehend an assessment which is 
void in its inception. Greater New 
York Charter, §§ 958-960.—In re Wood- 
haven Blvd.; Borough of Queens. 23 
N.Y.S.2d 561, 260 App.Diy. 659, affirm- 
ing In re St. John’s Cemetery, Wood- 
eg Blyd., 17 N.Y.S.2d 97, 173 Misc. 

_Under statute containing specific pro- 
hibition of collection of tax or assess- 
ment. against a cemetery corporation, 
cemetery corporation against which as- 
sessment was levied for local sewer im- 
provement was not barred by lapse of 
time from resisting collection of assess- 
ment by city of New York 


from an award in favor of cemetery 
corporation in a condemnation proceed- 
ing. Laws 1879, c. 421; Real Property 
Law, § 450; Administrative Code, § B15 
—28.0.—In re Woodhaven Blvyd., Bor- 
ough of Queens, 23 N.Y.S.2d 561, 260 
App.Div. 659, affirming In re St. John’s 
Cemetery, Woodhaven Blvd., 17 N.Y.S. 
2d 97, 173 Mise. 425. 


Tex.Civ.App. Abutting property own- 


ers who were properly notified of hear- 
ing before city council on benefits and 
who failed to appear at hearing or 
raise objection to validity of proceed- 
ings by city respecting paving a 
street within time allowed by city char- 
ter could not, after completion of pav- 
ing work, claim that there were defects 
in proceedings in that plans and 
specifications were not in accordance 
with requirements of city charter, and 
right to raise such claim, after be- 
coming barred, could not be revived. 
—“canlan v. Continental Inv. Co., 142 
8.W.2d 432, error dismissed, judgment 
correct. 

Tex.Civ.App, Where husband dur- 
ing his lifetime did not sue to set 
aside or correct public improvement 
assessment or any proceeding with ref- 
erence thereto on account of any error 
or invalidity, his wife, as survivor of 
community owning land against which 
public improvement assessment certifi- 
cate was issued, and as independent 
executrix, was precluded from urging 
invalidity of improvement proceedings 
in city’s action to recover amount due 
on assessment certificate and to fore- 
close statutory lien on realty involved. 
Vernon’s Ann.Civ.St. art. 1219.—Cox v 
City of Dallas, 152 S.W.2d 499, 


§ 3182 

Ala. The act of tinal assessment. by 
municipality of improvement assess- 
ment is judicial in character and, there- 
fore, owner of property to be assessed 
should be given notice of proceedings 
culminating in final assessment and op- 
ey to Hie Cen e Gee of 

essemer vy. Ratli 9 So. 83 
Ala. 406. ; catia 

Colo. Where the cost of local im- 
provements is to be paid by special 
tax or assessment, the taxpayer has a 
constitutional right to be heard, after 
notice, upon the question of benefits, 
and the proportion of the general cost 
which may be assessed against him. 
Const. art. 2, §§ 15, 25.—Gordon vy. 
Wheatridge Water Dist., 109 P.2d 899. 


§ 3183 
Under statute relating to 
Sprinkling assessments, Jand- 


Mass. 
street 


which: 
sought to deduct amount of assessment | 


oa 
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e : teat x k iL A - | pk « 
may petition for abatement and 


officer has official duty of aearing 
of his claim, and of recommending 
abatement if it appears that tax or 
any part thereof was improperly as- 
sessed. G.L. c. 40, § 18.—City of Low- 
eli_v. Lowell Bldg. Corporation, 34 N. 
EH.2d 618, 309 Mass. 165. 
§ 3187 

Ohio App. As applied to assessments 
by a city, judicial power of courts is 
limited to determining whether statu- 
tory and constitutional provisions, have 
been observed by governmental agen- 
cies, and it is no part of the judicial 
function to consider legislative policy 
and to substitute court’s view of policy 
for that of Legislature.—Welsh vy. City 
of Cincinnati, 28 N.H.2d 643, 64 Ohio 
App. 200. : 

An attempt by a court to postpone 
the time of payment of assessments as 
fixed by city council of city of Cincin- 
nati was void as an infringement on 
legislative power to determine mode and 
manner of levying assessments, includ- 
ing time of navment. Gen.Code, §§ 
3812 et seq., 12075.—Welsh v. City of 
pnepaaatl) 28 N.E.2d 643, 64 Ohio App. 


§ 3208 ‘ 

Wyo. Evidence established that 
school district, which had been allowed 
by city to connect school building with 
main trunk line sewer prior to con- 
struction of new Jateral sewer line 
which ran through alley in vicinity of 
school building and connected with the 
trunk line, benefited by construction 
of the new line-so that district became 
liable for its proportionate share of 
special assessment made for construc- 
tion of new line. Rev.St.1931, § 22-146. 
—In re Improvement Under Special As- 
sessment Statutes by Sanitary Sewer, 
City of Cheyenne, 113 P.2d 958. 


§ 3222 
Pa.Com.Pl. Where appeals are taken 
to the court of common pleas from de- 
cisions fixing the valuation of land for 
purposes of taxation, the proceedings 
are de novo and the facts must be 


found and the law applied just as if 


the litigation were between private 
parties.—Appeal of Eldredge, 57 Montg. 
261, 33. Mun. 43. 

In such ease, the introduction in evi- 
dence of assessments of record makes 
out a prima facie case in favor of the 
taxing authorities; and the burden of 
proof is thereafter upon the appealing 
taxpayer.—Appeal of lHldredge, 57 
Montg. 261, 33 Mun. 48. 

§ 3225 

Conn. In event of appeal from ad- 
ministrative board or municipal officer 
whose functions go no farther than to 
determine rights of parties having di- 
rect interest in determination of matters 
before them, such as boards for assess- 
ment of benefits and damages, board 
need not be made a party to the pro- 
ceedings and citation should run to 
the municipality concerned.—Rommell 
vy. Walsh, 15 A.2d 6, 127 Conn. 16. 

§ 3231 
Towa. A qualified surety is required 
on bond given on appeal from special 
paving assessment, notwithstanding 
failure of statute to expressly mention 
sureties. Code 1939, § 12754.—But- 
soe v. Town of Postville, 296 N.W. 


A bond given on appeal from special 
paving assessment, was void where 
surety) was a nonresident, and not 
merely defective or irregular, and hence 
trial court properly refused to permit 
defects to be corrected or new bond to 
be furnished. Code 1939, §§ 12753, 
12759.1.—Buttolph v. Town of Post- 
ville, 296 N.W. 817. 


§ 3235 

Iowa. Where clerk of district court 
was ill, and assistant who was in 
charge of office merely placed official 
filing stamp upon bond tendered in 
eonnection with appeal to district court 
from special paving assessment, and 
filed the bond with other papers with- 
out considering it or making formal 


D apply to board or officer certify- . 
ing list for recommendation to as- 
sessors for abatement, and board or 


landowner and passing on the merits’ 
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approval, such filing was sufficient to™ 
generate presumption of approval, 
though assistant was not a regularly 
appointed deputy and had not been au- 
thorized to approve bonds, but assis- 
tant’s incapacity could be considered in 
determining whether such presumption 
had been overcome. Code 19389, §§ 
12754, 12759.1—Buttolph vy. Town of 
Postville, 296 N.W. 817. 

Where surety on bond given on ap- 
peal to district court from special pav- 
ing assessment was a nonresident, the 
surety was not qualified, and clerk of 
court could not approve the bond in 
exercise of discretion, and hence statu- 
tory presumption of approval from fil- 


ing of bond was inapplicable. Code 
1939, §§ 6064, 12754, 12759.1.—But- 
pou v. Town of Postville, 296 N.W. 


The statutory presumption of ap- 
prova’. of bond filed on appeal to dis- 
trict court from special paving assess- 
ment, resulting from its filing, was 
overcome and the contrary was estab- 
lished, requiring dismissal of the ap- 
peal, by showing that surety was dis- 
qualified as a nonresident and that 
bond was filed by an assistant not hay- 
ing authority to approve bonds. Code 
1939, §§ 6064, 12753, 12754, 12759.1,.— 
Ea ae v. Town of Postville, 296 N. 


§ 3242 

Conn. Although provision of city 
charter of Waterbury, that there should 
be assessed the sum of $2.50 per lineal 
foot of frontage upon all property 
abutting a sewer which was built by 
the city, provided adequate working 
rule in absence of an appeal, upon an 
appeal by landowner, the court had 
authority to modify the assessmenf? in 
accord with rule that assessment might 
not exceed special benefits received 
from the improvement, and landowner 
was entitled to relief according to mer- 
its. 21 Sp.Acts 1931, p. 580, § 53, and 
§ 155; Const. art. 1, § 11.—Connecti- 
cut Railway & Lighting Co. y. City of 
Waterbury, 18 A.2d 700, 127 Conn. 617. 


§ 3244 

Cal.App. When an assessment for a 
public improvement by a city is so 
arbitrary and unjust as to work a 
confiscation of private property, it is 
not a legal assessment, but is in effect 
a “legal fraud” upon owners of private 
property which is not conclusive upon 
the court.—Beals v. City of Los An- 
geles, 116 P.2d 489. 

Wash. Assessment by city for im- 
provement district was binding where 
the assessment had not been subjected 
to attack. Rem.Reyv.Stat. §§ 9373-9375. 
—State ex rel. Collier v. Yelle, 115 P. 
2d 373. 
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§ 3 
_Pa.Com.Pl. Averments in an affida- 
vit of defense to a municipal claim, 
pleading -_payment of a former sewer 
assessment in the same locations were 
overruled, where there was a total ab- 
sence of affirmative evidence that there 
Was a prior construction or that the 
premises ever had been previously as- 
sessed or that defendants or their 
predecessors in title had ever been re- 
quired to pay any assessment except 
the one under consideration.—Borough 
of Munhall v. Wintersteen, 89 P.L.J. 


321. 
§ 3265 

N.Y.App.Div. ‘the Tax Law controls 
exclusively all proceedings relating to 
taxation and to the review of assess- 
ments. Tax Law, § 291.—New York 
Cent, R. Co. v. Limburg, 26 N.Y.S.2d 
321, 261 App.Div. 562. 

Proceedings for certiorari’ orders to 
review sewer assessments would be 
deemed to have been commenced by 
writs in county court and fact that 
proceedings were commenced by peti- 
tions would be disregarded and all 
proceedings, petitions and other neces- 
sary papers would be deemed to be 
amended to conform to the practice 
prescribed in the Tax Law which re- 
quires that review be by writ of certio- 
rari and which controls exclusively all 
matters relating to review of assess- 
ments. Tax Law, § 290 et seq., § 291; 
Town Law, § 246; Civil Practice Act, 


Wnaceaette $3293) 


§§ 105, 109, 111, 1283.—New York  . 

Cent, R. Co. v. Limburg, 26 N.¥.8.2d 

321, 261 App.Div. 562. Z f 
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N.Y.App.Div. Where common coun- — 
cil of city of Kingston contracted to 
acquire, from owner, land for a street _ 
under which one branch of a sewer — 
was to be built to point of discharge 
and it was agreed that landowner’s 
property adjacent to street should pay 
no local assessment for sewer, court 
could not in certiorari proceeding de- 
termine whether it was within power 
of council to agree that sewer assess-— 
ments would not be levied against ~ 
landowners’ property adjacent to pro- 
posed street under which sewer ran. 
—Max L. Reben Realty Corporation v. 
Common Council of City of Kingston, 
27 N.Y.S.2d 674, 261 App.Div. 641. 

In certiorari proceeding to review a 
special sewer assessment, court was 


without jurisdiction to direct the Te=2 1, 
payment of taxes by the city to all 
those who had already paid on ground 
that city council was without au- 
thority, in contracting to acquire land 
for street under which one branch of 
sewer was to be built, to agree that 
landowner’s property adjacent to suc 
street should pay no local assessment 
for sewer. Civil Practice Act, § 1300. 
—Max L. Reben Realty Corporation v. — 
Common Council of City of Kingston, 
27_N.Y.S.2d 674, 261 App.Div. 641. 
Where certiorari proceeding to re- 
view special sewer assessment was in-— ‘ee 
landowner in 1926 and ~ e 


; 


to be permitted to be substituted as 
relator in 19385, successor was barred 
by “laches” from being substituted as 
relator, since, while a court has power 
to continue a proceeding at law, un- © 
reasonable delay requires a refusal. 
Civil Practice Act, § 111.—Max L. Re- © 
ben Realty Corporation v. Common 
Council of City of Kingston, 27 N.Y. 
S.2d 674, 261 AD 641. a2 


N.Y. In view of railroad’s concession ; 
that a portion of its railroad yards 
might derive a benefit from sanitary 
sewer which was the subject of assess- — 
ment by town board, the question of — 
the extent of that benefit was not one of 
law within the jurisdiction of the Court 
of Appeals, but was a fact question fer tie 
determination by the town board. 
Town Law, § 202, subd. 2.—People ex 
rel. New York Cent. R. Co. v. Limburg, _ 
28 N.H.2d 865, 283 N.Y. 344, modifying | 
19 N.Y.S.2d 309, 259 App.Diy. 740, ap- — 
peal granted 20 N.Y.S.2d 170. 

§ 3290 

Ark. Where it appeared from face 
of ordinances that no valid tax had 
been levied for maintenance and repair 
in sewer improvement district, pro- 
testing property owners were entitled 
to have enforcement of decree of fore- 
closure restrained, and to have all as- | 
sessments made for maintenance pur- © 
poses canceled. Pope’s Dig, § 7384 et — 
seq.—Ragsdale v. Cunningham, 147 S. 
W.2d 20. 

Ohio App. Plaintiff was entitled to. 
decree enjoining the imposing of spe- 
cial assessments which had been levied 
by village council on lands which had 
been registered under the Torrens Act, 
where village clerk failed to file with 
county recorder notices and lists of 
Jand assessed as required by statute 
and record did not sustain contention 
of village that plaintiff was not a pur- 
chaser for value in good faith. Gen. 
Code, §§ 8572-25, 8572-56.—F. B. Co. v. 
Village of Beechwood, 33 N.H.2d 22. 


* § 3293 

S.c. A town, proposing to assess 
property for about 40 per cent. of 
cost of street improvement, for balance 
of cost of which federal Works Prog- 
ress Administration made grant incor- 
porating agreement that such Adminis- 
tration was under no obligation to 
initiate operations or complete project, 
failed to comply with constitutional 
provision requiring town to pay at 
least half of cost of such improvements, 
so as to require that town authorities 
be permanently enjoined from imposing 
assessment under ordinance reciting .- 
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‘173 Mise, 425, 


§ 3310 


that town council had made provision 
for town’s payment of more than ‘half 
of such cost, as such ordinance was 
invalid. Const. art. 10, § 17.—Coward 
v. Nettles, 14 Bees Sol 197 S.C. 84. 


§ 

C.C.A.N.Y. Where taxpayer did not 
attack paving assessment levied by city 
within 30 days as required by city’s 
charter providing that no action to set 
aside assessment should be maintained 
unless commenced within 30 days after 
delivery to city treasurer of assessment 
list, subsequent action on the part of 
taxpayer to invalidate the assessment, 
could not be maintained, even though 
assessment may have been invalid be- 
cause street for paving of which it was 


‘laid did not abut on the premises of 


the taxpayer, and if for that reason 
the city lacked jurisdiction to levy it, 
Laws N.Y.1923, ec. 658, art. 7, § 31.—In 
a Hotel Martin Co. of Utica, 114 F.2d 
'N.Y.App.Div. Where 


city of New 


York claimed right to deduct from 


amount awarded to cemetery association 
for land taken in condemnation pro- 
ceeding the amount of an assessment 
imposed for local sewer improvement, 
and cemetery filed a motion for pay- 
ment of the amount awarded by the de- 
-eree, motion was regarded as constitut- 


ing resistance to enforcement of the 


void assessment and not as an affirma- 
‘tive action by the cemetery to vacate 
the assessment or to recover money 
‘paid thereunder after the applicable 
limitation period had expired. Greater 
New York Charter, §§ 958-960; Real 
Property Law, § 450; Laws 1879, ¢. 
421; Administrative Code, B15—28.0.— 
In re Woodhaven Blvd., Borough of 


Queens, 23 N.Y.S.2d 561, 260 App.Div. 


659, affirming In re St. John’s Ceme- 
tery, Woodhaven Blvd., 17 N.Y.S.2d 97, 


§ 3311 ; 
N.Y.Sup. Where sewer district as- 
‘sessment was levied on the whole of 
a 5%4-acre tract, part of which lay out- 
side the sewer district, and tract was 
sold to county for delinquent taxes, 
an action by either the former owner 
or her grantee, seeking a separation 
of sewer district assessment from the 
annual taxes for portion of tract out- 
side district, permission to pay annual 
taxes relieved from sewer assessments, 
and removal of cloud of lien from title 
to portion of tract outside district, 
which was not commenced within 30 


days after town board confirmed final 


assessment roll, was barred by the 
short statute of limitations provided by 


‘the Town Law. Town Law, § 230 et 


seq., and §§ 238, 239.—Van Voorhis v. 
Monroe County, 27 N.Y.S.2d 295, 176 
Mise. 341, reversed 29 N.Y.S.2d 418, 
262 App.Div. 950. 


Okl. Special assessments by a city 
for sewers, if not duthorized by law, 
are void, and the statute providing that 
no suits shall be sustained to set aside 
any assessment or certificates issued 
in pursuance of any assessment, or to 
enjoin city council or town board from 
making any improvement, unless 
brought within 60 days after passage 
of the ordinance making such assess- 
ment, has no application. 11 OkI.St. 
Ann. § 280.—Boswell v. Chambless, 113 
P.2d 832. 

§ 3319 


Ga. In property owner’s suit to en- 
join city of Atlanta from making as- 
sessment against property for cost of 
lowering sewer on avenue on which 
property fronted, allegation that prop- 
erty owner had no notice of sewer con- 
struction was not equivalent to an as- 
sertion that statutory -provision for 
publication of proposed ordinance au- 
thorizing sewer construction was not 
followed. Acts 1880-81, p. 361, §§ 8, 9; 
Acts 1889, p.. 958, § 6.—City of At- 
lanta v. Johnson, 11 S.E.2d 656. 

Where there were no allegations that 
statute providing for publication of 
proposed ordinance for lowering of 
sewer was not followed and neither 
value of abutting property owner’s 
property nor amount of assessment was 
shown, and there were no facts stated 
to support allegation of confiscation, 


-petition seeking to enjoin city of At- 


ay 
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lanta from enforcing against abutting 
property owner an assessment for cost 
of lowering a sewer was demurrable, 
notwithstanding allegations that exist- 
ing sewer adequately served landown- 
er’s lot and that lowering of sewer was 
for benefit of owners of property on 
opposite side of street and would not 
benefit abutting property owner’s prop- 
erty. Acts 1880-81, p. 361, §§ 8, 9; 
Acts 1889, p. 958, § 6.—City of At- 
lanta v. Johnson, 11 S.H.2d 656. 

La, In suit to annul proceedings for 
issuance of paving certificates, allega- 
tions that cost of paving was less in 
other towns in Louisiana were insuffi- 
cient to state cause of action, where 
such allegations were based largely on 
hearsay, and engineer’s itemized esti- 
mate on which municipal authorities 
acted in making assessment was not 
made a part of the petition, and peti- 
tion contained no allegation of fraud 
or collusion on part of municipal] au- 
thorities in arriving at paving cost. 
Act No. 92 of 1934.—Palmer v. Mayor 
and Board of Aldermen of Town. of 
Ponchatoula, 197 So. 697, 195 La. 997. 

5 


§ 333 

Ark. Where several lots located in 
an improvement district were owned by 
one person, the assessment of benefits 
from paving improvements to such lots 
en masse was not a “demonstrable mis- 
take” which could be raised by way 
of collateral attack on validity of as- 
sessment in suit to foreclose lien for 
nonpayment of assessment, Pope’s Dig. 
§ 7293; Laws 1929, Act 64, § 13.— 
Board_of Com’rs, Paving Improvement 
beds No. 13 v. Freeman, 148 S.W.2d 

Ark. Property owner who had never 
appealed from benefits assessed against 
his. property within time allowed by 
statute could not ten years later col- 
laterally attack the assessments under 
a correct and accurate description on 
ground that the assessments were un- 
fair, inequitable, illegal, discriminatory, 
and confiscatory, in absence of allega- 
tion or proof of fraud, or proof of a 
demonstrable mistake.—Felker v. Board 
of Com’rs of Paving Improvement Dist. 
No. 18, 150 S.W.2d 55. 


§ 3412 
N.J.Ch. An assessment by a town for 
a local improvement becomes a lien on 
confirmation by the governing body of 
the town. N.J.S.A. 40:56-33.—Town of 
Irvington v. Ollemar, 16 A.2d 563, 128 
N.J.Eq. 402. 
3335 


§ 

N.Y.App.Div. Where an assessment 
for local improvement has been impos- 
ed despite error, irregularity, or de- 
fective procedure, owner’s remedy is 
to be found in the pertinent provisions 
of a given municipal charter, but if 
the assessing officers lacked jurisdic- 
tion, a collateral action may be main- 
tained to vacate the assessment.—In 
re Woodhaven’ Blvd., Borough of 
Queens, 23 N.Y.S.2d 561, 260 App.Div. 
659, affirming In re St. John’s Ceme- 
tery, Woodhaven Blvd., 17 N.Y.S.2d 97, 
173 Mise. 425, 


N.Y.App.Div. Assessing officers of a 
municipality cannot decide that they 
have power to act where in reality such 
power does not exist, and when the 
authority of assessors to act depends 
upon the existence of a fact, which 
they erroneously determine to exist, 
their acts pursuant to such determina- 
tion are void.—In re Woodhaven ‘Blv4a., 
Borough of Queens, 23 N.Y.S.2d 561, 
260 App.Div. 659, affirming In re St. 
John’s Cemetery, Woodhaven Blyd., 17 
N.Y.S8.2d 97, 173 Mise. 425. 

Where city of New York assessed 
cemetery’s property for local sewer im- 
provement and subsequently sought to 
deduct assessment from amount award- 
ed to. cemetery in condemnation pro- 
ceeding, deduction could not be justi- 
fied on ground that the imposition of 
the assessment in and of itself deter- 
mined that the property was not used 
for cemetery purposes at the time the 
assessment was imposed, where city 
was admittedly unable to controvert 
express averments of use by the ceme- 
tery, and averment in opposing affida- 
vit that the assessment was “duly 


ea 4 paige 
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‘ 
levied and entered of record” was but 
a “conclusion.” Laws 1879, c. 421;. 
‘Real Property Law, § 450; Administra- 
tive Code, § B15—28.0—In re Wood- 
haven Blvd., Borough of Queens, 23 
N.Y.S.2d 561, 260 App.Div. 659, affirm- 
ing In re St. John’s Cemetery, Wood- 
haven Blvd., 17 N.Y.S.2d 97, 173 Mise. 
425 


N.Y.App.Diy. The remedy under pro- 
vision in Town Law relating to filing 
of objections to assessment roll was 
not exclusive, and therefore a sewer 
assessment which was absolutely void 
inasmuch as the property was outside 
the sewer district could be collaterally 
attacked. Tax Law, § 9; Town Law, 
§ 239.—Van Voorhis v. Monroe Coun- 
ty, 29 N.Y.S.2d 418, 262 App.Div. 950, 
igs 27 N.Y.S.2d 295, 176 Mise. 
341. 


§ 3372 1 

Ill.App. The county court has limit- 
ed_ jurisdiction, but has power and 
jurisdiction under Local ‘Improvement 
Act to conduct proceedings and enter 
orders for levy of supplemental assess- 
ments by village to pay deficiencies in 
amounts of special assessments from 
which bonds issued to contractor in 
payment for construction of water 
mains and sewers are payable. Smith- 
Hurd Stats. c. 24, §§ 761, 790; ¢. 37, 
§ 175; Smith-Hurd Stats.Const. art. 6, 
§ 18—Roberts v. Village of Lyons, 29 
N.E.2d 857, 307 Ill.App. 36. 

§ 3375 

Tex.Civ.App. A correction ordinance 
does not supersede an original assess- 
ment ordinance, except as expressly 
corrected.—_Seanlan v. Continental Inv. 
Co., 142 S.W.2d 432, error dismissed, 
judgment correct. 

Where abutting propefty owners sold 
property to purchaser who. recorded 
deed before commencement of proceed- 
ings for correction of ordinance respect- 
ing paving assessment against prop- 
erty, and purchaser, was not a party ’ 
to correction proceedings, such pro- 
ceedings were not binding upon pur- 
chaser, especially where there was: no 
completed paving lien against property 
when it was purchased by purchaser. 
—Scanlan v. Continental Inv. Co., 142 
S.W.2d 432, error dismissed, judgment 
correct, 


§3 
Pa.Com.Pl. The legislature cannot 

authorize the assessment of property 
on one street for the cost of improve- 
ments on another; consequently the 
Validating Acts of April 18, 1935, P.L., 
28, 53 P.S. § 2066 et seq., and of June 
2, 1937) (P1326, 53" PS: $2132) note, 
did not validate liens for the assessed 
costs of improving township streets on 
which the land assessed did not abut.— 
Township of Spring Garden v. Logan, 
54 York, 85. 

§ 3391 


La. The assessment of a paving lien 
against abutting property owner as of 
date of passage of paving ordinance, 
and charging of interest from such 
date, was proper under paving statute, 
notwithstanding that paving was not 
actually completed until a later date. 
Act No. 92 of 1934, §§ 6, 7, as amend- 
ed by Act No. 258 of 1938.—Palmer 
v. Mayor and Board of Aldermen of 
Town of Ponchatoula, 197 So. 697, 195 


La. 997. 
§ 3395 

€.C.A.8.C. In South Carolina, state, 
county and city taxes and paving as- 
Sessments made by city are assessed 
against specific property and become 
liens upon it. Code 8.C.1932, sf 2569, 
2571, 7876, 7470.—U. S. v. ity of 
Greenville, 118 F.2d 963, reversing U. 
S. v. Woodside, 34 F.Supp. 281. 

D.C.Okl. In Oklahoma, there is a 
distinction between municipal “street 
improvement assessments” and ‘street 
improvement bonds’, and only the as- 
sessments constitute liens upon the 
real estate, and the money realized-from 
the collection of assessments constitutes 
a separate special fund for the purpose 
of paying the bonds and interest there- 


on, and it is only from such fund 
that the bonds can be paid. 41 Okl. 
St.Ann. §§ 101, 103, 105, 107.—City 


of Clinton, Okl., ex rel. Schuetter, v. 
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First Nat. Bank in Clinton, Okl., 39 
F.Supp. 909. Bai 
la. The lien for local assessments is 


a form of ‘“‘tax’’, one authorized by the 


state itself for a highly important pub- 
lic purpose which is often for the pro- 
tection of the public health or for a 
system of streets related to the state 
highway system.—Downing y. City of 
Russellville, 3 So.2d 34. 

The lien for local assessments is a 
“betterment tax’ limited to the bene- 
fits to the property itself, with ample 
provisions of law to assure its confine- 
ment within such limit, and it repre- 
sents expenditure of local tax funds 
by the city in making the improvement 
enhancing the value of the property to 
the amount of the assessment of the 
tax, or else funds of persons who have 
financed the improvement upon the 
faith of the securities based upon 
such assessments.—Downing v. City 
of Russellville, 3 So.2d 34. 

Cal. An “assessment” is a charge 
made for improvement of a certain 
piece of property, and an “assessment 
lien” is security for payment of such 
eharge.—Cullinan v. Grey, 115 P.2d 
460, prior opinion 107 P.2d 481. 

Cal.App. A “street assessment lien” 
is a “contract,” and the provisions of 
the statute under which the assess- 
ment was made are necessary parts of 
such contract and govern the rights 
and priorities of lienholders thereun- 
der.—Cullinan v. Grey, 107 P.2d 481. 

Fla. A town is not entitled to equi- 
table lien on basis of right and jus- 
tice against properties abutting on 
public street, over which town has ab- 
solute dominion and control under its 
charter, for cost of improvement of 
such street by town council’s order as 
authorized by charter. Sp.Acts 1927, 
ce. 13122, §§ 6(g, 1), 18—Town of 
Naples v. Naples Imp. Corporation, 2 
So.2d 383. 

N.J.Dist.Ct. The Legislature in ¢- 
acting statutes relating to duties of 
tax search officer of a city intended to 
protect investors, either grantees or 
mortgagees of realty, by providing for 
certificate as to tax and assessment 
lien on which they could safely act. 
N.J.S.A. 54:5-11 to 54:5-18, 54:5-16.— 
Schmid vy. Sloate, 21 A.2d 319, 19 N.J. 
Misc. 481. 

Pa.Com.Pl. Where as result of Sher- 
iff’s sale there was realized sufficient 
to pay various tax liens on the prop- 
erty but not sufficient to pay the liens 
for municipal improvements, tax claims 
having priority over improvement liens, 
the latter were not divested by the sale 
but preserved by Section 3, Act 1923, 
PL. 207,-,53) BS. 2023.—Kingston 
Borough y. Mullison, 34 Luz.L.Reg.Rep. 
216. 


Rule to strike off improvement lien 
discharged.—Kingston Borough y. Mul- 
lison, 34 Luz.L.Reg.Rep. 216. 


Pa.Com.PI. Where municipal lien 
admittedly lost by expiration of the 
statutory period, it could be revived 
only if no bona fide transfer of the 
property had been made between ex- 
piration of lien and attempted revival. 
—City of Hazleton v. Cook, 34 Luz.L. 
Reg.Rep. 385. J 

Pa.Com.Pl. Under the Act of May 
16, 1923, P.L. 207, section 138, 53 P.S. 
§ 2038, if a tax or municipal lien is 
Jevied on or filed against separate and 
distinct properties as one estate the 
eourt in which the claim is filed may 
at any state of the proceedings appor- 
tion the charge against such proper- 
ties—Borough of Northampton  v. 
Schneider, 28 North. 39. 


Under the Act of May 16, 19238, 53 
P.S. § 2021 et seq., supra, the court in 
which a tax or municipal claim is 
filed is not authorized to apportion the 
charge of such lien unless it is estab- 
lished upon the record that the prop- 
erties against which the lien is filed 
were at the time the tax was levied or 
the work was done separate and dis- 
tinct.—Borough of Northampton vy. 
Schneider, 28 North. 39. 

Pa.Com.Pl. One lien for the cost of 
improving township streets may not 
be filed against several properties on 
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Ky. Street improvement liens can 
arise only through substantial compli- 
ance with validly enacted ordinances.— 


Hedger y. Kinsella, 144 S.W.2d 515, 284 
Ky. 308. 
3412 


§ 

Ala. The statute providing that all 
liens for public improvements which 
cities and towns have or may acquire 
under the general laws of the state 
shall continue until they are paid or 
satisfied in full, was intended to pro- 
tect the lien of local assessments 


6 


against the running of the statutes of | 


limitation, etc., as well as to give fur- 
ther assurance that the liens should 
continue in force until paid. Code 
1940, Tit. 37, § 543.—Downing v. City 
of Russellville, 3 So.2d 34. 

Cal. An “assessment” is ordinarily 
prepared by street superintendent when 
entire cost of improvement is ascer- 
tained, but “assessment liens’’ are not 
created until assessment roll is record- 
ed in the superintendent’s office.—Culli- 
nan v. Grey, 115 P.2d 460, prior opin- 
ion 107 P.2d 481. 

Pa.Com.Pl. In a contest between a 
trust company and a borough as to the 
distribution of a fund in the sheriff’s 
hands after a public sale of real es- 
tate, the fund was awarded to the 
trust company which had foreclosed on 
a mortgage dated prior to the filing of 
municipal liens for grading, curbing 
and paving, the borough having failed 
to revive its liens within five years 
from the date of filing—Ohio Valley 
Trust Co. ive, Ciecone,) 89; (B.L.5. 85,32 
Mun. 167, 


Municipal liens were stricken off, 
where a borough failed to revive its 
liens for grading, curbing and paving 
streets within the statutory period and 
awarded the fund in the hands of the 
sheriff to the mortgagee after a public 
sale of the premises in a foreclosure 
proceeding. The requirements as_ to 
statutory liens are mandatory.—Ohio 
Valley Trust Co. y. Ciccone, 89 P.L.J. 
85, 32 Mun. 167. 


§ 3416 

D.C.S.C. The proceeds of sale of 
South Carolina realty in hands of offi- 
cials of federal district court ordering 
sale in suit by United States to fore- 
close liens for unpaid income taxes, 
should be first used to pay county and 
state taxes, and then used to pay pav- 
ing assessments and taxes due city, 
and remainder should be applied 
toward payment of government’s in- 
come tax liens, notwithstanding that 
city and county taxes and a part of 
the paving assessments arose subse- 
quent to income taxes, where govern- 
ment made no effort to enforce its 
income tax liens for about 10 years. 
31 U.S:C.A, § 191; 26 U.S.C.A. Int.Rev. 
Code, §§ 3670-3679; Code, S.C.1932, §§ 
2569, 2571, 7470; —€onst:S.C.- art. 10, 


§ 14; U.S.C.A.Const. Amend. 16.—U. 
S. v. Woodside, 34 F.Supp. 281. 
Ala. City’s liens for improvements 


were superior to all other liens, except 
liens of the state and county for taxes, 
and city’s liens attached to the full 
title of the mortgagor and the’ mort- 
gagee.—Griffin Lumber Co. y. Neill, 
200 So. 415,,240 Ala. 573:;~ 

Cal. In absence of any statutory en- 
actment establishing rule of priority 
for special assessment and bond liens, 
such liens are ranked in the inverse 
order of their creation, the last in point 
of time being superior in rank, or first 
in priority.—Cullinan v. Grey, 115 P.2d 
460, prior opinion 107 P.2d 481. 

“Prior,” within provision of the 
Street Opening Bond Act of 1911 that 
liens created under such act shall be 
superior to all other liens, charges and 
incumbrances except liens of prior as- 
sessments, means first in time of crea- 
tion, and not merely superior in right. 
St.1911, p. 1196, § 6.—Cullinan v. Grey, 
115 P.2d 460, prior opinion 107 P.2d 
481, 

The provision of the Street Opening 
Bond Act of 1911 that liens created un- 
der such act shall be superior to all 
other liens, charges and incumbrances 


“f 


except liens of prior assessments does 
not merely place liens created under 
such act and liens prior in time on a 
parity, but makes liens prior in time su- 
perior. St.1911, p. 1196, 6.—Culli- 
nan v. Grey, 115 P.2d 460, prior opin- 
ion 107 P.2d 481. ; ; 
The operation of the provision of the 
Street Opening Bond Act of 1911 that 
liens created under such act shall be 


superior to all other liens, charges and 


incumbrances, except “liens of prior as- 
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sessments,” is not limited to prior as-  — 


sessment liens arising under the Street 
Opening Act of 1903, the Street Im- 


provement Act of 1909, and the Park | 


Act of 1909, notwithstanding another 


provision of the 1911 act that “assess- 
ment” or “assessment roll,” as used in 
such act, shall mean a special assess- 
eee made under the 1903 and 1909 
acts. 
1066; St.1911, pp. 1192, 1196, §§ 1, 6.— 
Cullinan v. Grey, 115 P.2d 460, prior 
opinion 107 P.2d 481. 

Under the provision of the Street 
Opening Bond Act of 1911 that liens 
ereated under such act shall be superior 


to all other liens, charges and incum- 


St.1903, p. 376; St.1909, pp. 1042, 


brances except liens of prior assess- 


ments, bonds and liens created in 1926 
and 1928 under such act were superior 
to bonds and liens created in 1929 
under such act. St.1911, p. 1196, § 6.— 


Cullinan v. Grey, 115 P.2d 460, prior — , 


opinion 107 P.2d 481. 


Cal.App. Where special 
bonds were issued under Street Im-~ 
provement Act, which, as amended, ex-. 
pressly provides that the lien of such 


assessment 


bonds shall continue until discharged 


of record and shall have priority over — 
all special assessment liens thereafter 


created against the same property, such __ 
4 


bonds took priority over bonds subse- 

quently issued for street improvements | 
upon liens created after such amended 
statutory provision became effective. 

St.1903, p. 376, as amended; 
p. 730, as amended; St.1927, p. 1406, 

§ 23; St.1911, p. 196, § 6—Cullinan 

v. Grey, 107 P.2d 481. 

A “street assessment lien” is a 
“contract,” and the provisions of the 
statute under which the assessment was 
made are necessary parts of such con- 
tract and govern the rights and pri- 
orities of lienholders thereunder.—Cul- 
linan v. Grey, 107 P.2d 481. 

Liens created by statute to secure 
street improvements are “special liens” 
and where statute under which such 
liens were created expressly provided 
that such liens should be a first lien 
on the: property, such liens took prior- 
ity over special liens on the same 
property subsequently created for a 
similar purpose. St.1911, p. 760, § 66; © 
St.1921, p. 292, § 23; St.1927, p. 1406, 
§ 23; Civ.Code, § 2873.—Cullinan v. 
Grey, 107 P.2d 481. 


The rule which recognizes the valid- 
ity of tax liens in inverse order with 
respect to the time when such liens 
were created, in the absence of stat- 
utes to the contrary, is founded on the 
theory that liens for general assess- 
ments of taxes are superior to special 
levies for particular purposes because 
of the paramount necessity of levying 
taxes to maintain the government, or 
that liens for street improvements 
which enhance the value of the prop- 
erty should have preference over pre- 
vious liens which do not benefit the 
property.—Cullinan v. Grey, 107 P.2d 
481. 

The rule of enforcing tax liens in 
inverse order with respect to the time 
when such liens were created had no 
application to determine priority as be- 
tween special assessment liens against 
the same property, which liens were 
created at different times but all for 
purposes of street improvements, par- 
ticularly where statute by which such 
liens were created expressly provided 
that those first created in point of time 
should take priority over subsequently 
ereated special liens. St.1903, p. 376, 
as amended; St.1911, p. 730, as amend- 
ed.—Cullinan v. Grey, 107 P.2d 481. 

Ill An extension of time of unpaid 
assessments and refunding of out- 
standing securities of a village issued 


ie 
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§ 3416 
in anticipation of collection of spe- 
eial assessment did not establish lien 
of special assessment as first and prior 
lien. Smith-Hurd Stats. ce. 24, § 792a. 
—Village of Bellwood v. Hunter & Co., 
32. .N.H.2d 160, 875 Ill. 627. 
N.M. Statute providing in effect that 
clerk of city shall make out, sign, and 
attest with municipal seal and file for 
record.in office of county clerk of coun- 
ty in which city is located a claim of 
_ paving lien for amount due and assess- 
ments against each lot and parcel of 
‘land assessed and all purchasers, mort- 
- gagees, or ‘“incumbrancers” of any lot 
or parcel_of land shall take the same 
subject to such lien, is sufficiently broad 
and explicit to require future bidders 
who contemplate deriving security for 
municipal local improvement assess- 
ments to take notice of prior existing 
assessment liens which have been duly 
filed or recorded and new improvement 
liens, if created, will be subject to the 
_ recorded special assessment lien. 
Laws 1923, c. 1338, § 1.—City of Albu- 
- querque vy. Middle Rio Grande Con- 
eee Dist., 115 P.2d 66, 45 N.M. 
313. 
In statute providing that a conserv- 
ancy lien is a perpetual lien to which 
only the lien for general or special 
state, county, city, town, village, or 
school taxes shall be paramount, the 
term “special taxes” does not include 
street improvement assessments. Laws 
1927, ec. 45, § 515(1) (¢).—City of Al- 
- buquerque v. Middle Rio Grande Con- 
eens Dist., 115 P.2d 66, 45 N.M. 
313. 
_ Under statute providing that paving 
liens shall be superior to all other liens 
' except lien for general taxes and stat- 
ute providing that conservancy lien is 
a perpetual lien to which only lien for 
general or special state, county, city, 
town, village, or school taxes shall be 
paramount, paving assessment lien ac- 
_ quired and recorded prior to conservan- 
ey lien was superior to the conservancy 
lien since the assessment first levied 
is superior. Laws 1923, ¢c. 133, and 
c. 140, as amended by Laws 1927, c. 45. 
—City of Albuquerque v. Middle Rio 
Grande Conservancy Dist., 115 P.2d 
66, 45 N.M, 318. 
. Statute empowering district court to 
sell property on application of munici- 
_pality, having levied a special assess- 
ment lien thereon is a procedural stat- 
ute and creates no priority of lien. 
Laws 1939, c. 86.—City of Albuquerque 
v. Middle Rio Grande Conservancy Dist., 
115 P.2d 66, 45 N.M. 813. 


.Tex.Civ.App. A  vendor’s lien on 
-homestead property is superior to sub- 
sequent mechanic’s lien thereon for pay- 
ing, whether paving lien be asserted be- 
eause of voluntary contract or because 
of assessment made by city’s author- 
-___— ity.—Continental Inv. Co, v. Schmeich, 
: 145 S.W.2d 219, error refused. 


Tex.Civ.App. A paving assessment 
was binding against record owner of 
; Jand and was superior to vendor’s lien 
tee retained by the owner in unrecorded 
: deed previously executed by him, con- 

veying the land to a third party, and 
the cause of action against record 
owner who signed no instrument bind- 
ing himself: to pay certificate and whose 
only liability was that created by .as- 
sessment proceedings against the land 
was barred by limitation at expiration 
of two years, and could not thereafter 
be asserted against party who  sue- 
ceeded to title to the land through as- 
signment of the vendor’s lien note. 
Vernon’s Ann.Ciy.St. art. 5526.—Brous- 
sard v. Uvalde Rock Asphalt Co., 149 S. 
W.2d 972, error dismissed, judgment 
correct. 

A yoluntary mechanie’s lien executed 
by parties who held the property as 
homestead if they had title thereto as 
they contended was inferior to ven- 
dor’s lien note executed prior to execu- 

tion of the voluntary lien, since home- 
stead property was not subject to as- 
sessment for paving lien.—Broussard y. 
Uvalde Rock Asphalt Co., 149 S.W.2d 
972, error psmised, judgment correct. 
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C.C,A.Ill., Under Illinois law, pay- 
ment of special assessment does not give 
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payer a special property right in street. 
ata v. City of Chicago, 119 F.2d 


Under-Illinois law, money raised by 
special assessment, as well as by taxa- 
tion, becomes the property of the mu- 
nicipality in trust for the use for which 
it is raised, and all private ownership 
in it ceases the moment it goes into 
the hands of the proper officer—Camp- 
bell v. City of Chicago, 119. F.2d 1014. 

D.C.Okl. Holders of street improve- 
ment bonds~issued by Oklahoma mu- 
nicipalities were entitled to have re- 
stored the assessments, penalties, and 
interest which had been paid by sur- 
render of bonds pursuant to an uncon- 


stitutional Oklahoma statute. 11 Okl. 
St.Ann. § 107; 62 Okl.St.Ann, §§ 341- 
346.—City of Clinton, Okl., ex rel. 


Schuetter, v. First Nat. Bank in Clinton, 
Okl., 39 F.Supp. 909. 

Ark. The express power conferred 
on municipal improvement districts to 
acquire property by foreclosure of tax 
liens implied the power to accomplish 
the same result by accepting a volun- 
tary conveyance from property owner 
in satisfaction of delinquent taxes ex- 
ceeding value of the property, rather 
than bringing suit to foreclose, pur- 
chasing the property, and awaiting ex- 
piration of four-year period of redemp- 
tion. Acts 1933, Act 252; Pope’s Dig. 
§ 7317.—Dewoody v. Jones, 150 S.W.2d 
208 


A’ municipal improvement district 
which acquires title by voluntary con- 
veyance from owner of property in 
satisfaction of delinquent taxes is not 
engaging in the real estate business so 
as to be barred from acquiring the 
property by that means, in preference 


to foreclosure of its tax liens. Pope’s 
Dig. § 7317.—Dewoody v. Jones, 150 
S.W.2d 208. 


Where property was conveyed by 
owner to municipal improvement dis- 
trict in satisfaction of delinquent taxes, 
and sole purpose of including in the 
conveyance property lying outside the 
district was to embrace in conveyance 
the whole of small house as an incident 
to main purpose of the conveyance, the 
conveyance would not be held invalid 
on ground that district had no power 
to acquire land beyond its boundaries. 
Pope’s Dig. § 7317.—Dewoody v. Jones, 
150 S.W.2d 208. 


Ill. Owners of realty, against which 
ete assessments were levied by. city 
of Chicago and who owned special as- 
sessment bonds issued by city, prior 
to amendment to Local Improvement 
Act, to anticipate collection of install- 
ments of assessments could not compel 
city to accept bonds, each of which was 
for an amount greater than delinquent 
installments on assessments against 
owners’ property, in satisfaction of de- 
linguent installments and to either in- 
dorse as credit upon bonds the pay- 
ment of principal and interest due up- 
on delinquent installments on assess- 
ments or, in alternative, to cancel bonds 
and issue new ones for balance remain- 
ing due after deducting principal and 
interest due on delinquent installments. 
Smith-Hurd Stats. c. 24, § 795.—Fried- 
man v. City of Chicago, 30 N.H.2d 36, 
374 Ill. 545. 


Il.App. Petitions presented to, vil- 
lage officials to have village bonds re- 
funded and extended in accordance with 
statute relating to extension of time 
for payment of special assessments and 
to refunding of securities issued in an- 
ticipation of collection of assessments, 
which were signed by trustee as duly 
authorized agent of parties who alleged- 
ly owned 100 per cent. of the bonds, 
sufficiently complied with provision of 
statute requiring 75 per cent. of hold- 
ers of outstanding securities to join 
in petition as condition precedent to 
extension and refunding. Smith-Hurd 
Stats. c. 24, § 792a.—Chicago Title & 
Trust Co. v. Village of Westchester, 34 
N.E.2d 744, 310 Ill.App. 498. 

Il.App. The surplus in hands of city 
of assessments collected over and above 
cost of completion: of improvement con- 
stituted a “trust fund’ of which as- 
sessees were beneficiaries and city trus- 
tee. Smith-Hurd Stats. ¢. 24, § 802.— 
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Ill. The statute relating to exten-— 
sion of time for payment of special as- _ 
sessments and to refunding of securi- 
ties issued in anticipation of collec- 
tion of assessments limited the exten- 
sion and refunding to one particular 
special assessment proceeding, and did 
not require all delinquent  install- 
ments of all special assessments levied 
upon the same premises to be extend- 
ed and the bonds refunded. Smith- 
Hurd Stats. c. 24, § 792a.—Village of 
Bellwood v. Hunter & Co., 32 N.H.2d 
160, 375 Ill. 627. 

Il.App. The statute relating to ex- 
tension of time for payment of special 
assessments and to refunding of securi- — 
ties issued in anticipation of collection ~ : 
of assessments authorizes county court 
to divide an assessment into a greater 
or lesser number of installments than 
was originally provided for in order 
confirming assessment, and to fix 
amount, rate and other details in con- 
nection with issuance of refunding se- 
curities, provided securities shall bear 
interest at not more per annum than ‘ 
six per cent. Smith-Hurd Stats. c. 24, 

§ 792a.—Chicago Title & Trust Co. v. 
Village of Westchester, 34 N.E.2d 744, 
310 Ill.App. 498. ; 

Petitions presented to village officials 
to have village bonds refunded and ex- 
tended in accordance with stsimte re- 
lating, to extension of time fcr pay- 
ment of special assessments and to re- 
funding of securities issued in anticipa- 
tion of collection of assessments were — i 
not insufficient because petitioners re- 
quested that unpaid assessments be "S 
divided into 10 installments and that 
refunding bonds bear interest at rate 
of six per°cent. per annum, but village 
officials should have proceeded to re- 
fund securities as petitioners requested 
and when the matter would be brought 
on for hearing before county court the 
matter of number of assessments and 
rate of interest could be adjudicated. 
Smith-Hurd Stats. ¢. 24, § 792a—Chi- 
eago Title & Trust Co. v. Village of e 
Westchester, 34 N.B.2d 744, 310 IIL. " 
App. 498. ; 


§ 3425 

N.Y.Sup. One who voluntarily pays 
an illegal. tax or assessment cannot 
recover it back from a municipality.— 
County Securities v. Warwick Proper- 
ties, 24 N.Y.S.2d 971. 

Oki. Where city, in violation of 
statute, assessed cost of main and sub- 
main sewers against realty in sewer 
district, though the owners of more 
than one-half of the area benefited 
thereby did not petition the munici- 
pality for the construction of the 
sewers, and warrants were issued by 
the city, owners of realty could re- 
cover the amount of such assessments 
paid by them to the city. 11, Okl.St. 
Ann. §§ 271-274, 277, 278, 280.—Bos- 
well vy. Chambless, 113 P.2d 832, 

3430 


N.Y-.Sup. The payment of an illegal 
tax or assessment to a municipality is 
not ‘“‘voluntary” so as to preclude re- 
covery back if it is made without actual 
or constructive notice of its illegality — 
County Securities vy. Warwick Proper- 
ties, 24 N.Y.S.2d 971. 


§ 3434 

Il. App. Where city kept and con- 
cealed surplus assessment fund for ten 
years notwithstanding mandatory stat- 
ute requiring rebate “at once” if sur- 
plus remained on final settlement with 
contractor and full payment on vouchers 
or bonds, assessees’ right to invoke ju- 
risdiction of county court which con- 
firmed assessment to determine whether 
surplus existed, and to compel city, 
by mandamus, to file certificate of cost 
and completion, was not “adequate” or 
“complete” so as to bar suit in equity 
to compel city to account and to refund 
surplus, since county court would have 
no power to compel distribution of sur- 
plus, Smith-Hurd Stats. ¢. 24, §§ 790 
802.—Flanagan yv. City of Chicago, 35 
N.B.2d 545, 311 TiLApp. 135. 

In suit in equity to compel city to 
account for collections under special as- 
sessment and to refund the surplus, 
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chancellor properly referred determina- 


tion of amount paid for construction of 
improvement, amount collected, and 
amount of surplus to county court 
which confirmed assessment, and after 
county court had determined that city 
held surplus, chaneceHor properly re- 
sumed 1790 802 Smith-Hurd Stats. 
c. 24, §§ 790, 802—Flanagan y. City of 
Pea 35 N.H.2d 545, 311 Ill.App. 


_N.Y.App.Div. Where city of New 
York claimed right to deduct from 
amount awarded to cemetery associa- 
tion for land taken in condemnation 
proceeding the amount of an assess- 
ment imposed for local sewer improve- 
ment, and cemetery filed a motion for 
payment of the amount awarded by 
the decree, motion was regarded as 
constituting resistance to enforcement 
ef the void assessment and not as an 
affirmative action by the cemetery to 
vacate the assessment: or to recover 
money paid thereunder after the ap- 
plicable limitation period had expired. 
Greater New York Charter, §§ 958-960; 
Real Property Law, § 450; Laws 1879, 
ec. 421; Administrative Code, B15—28.0. 
—In re Woodhaven Blvd.. Borough of 
Queens, 23 N.Y.S.2d 561, 260 App.Div. 
659, affirming In re St John’s Ceme- 
tery, Woodhaven Blvd., 17 N.Y.S.2d 97, 
173 Misc. 425. 

" Oki. A judgment against a city to 
recover void assessments for main and 
submain sewers did not show on _ its 
face a violation of statutes providin 
in effect that in all actions on contrac 
against a municipality there must be 
proof and a finding thereon by court 
as to the extent of municipality’s 
present indebtedness, since the action 

which the judgment was obtained 
was not an action on a “contract” 
within meaning of statutes. 62 OkI.St. 

Ann. §§ 361-364.—Boswell v. Cham- 
bless, 113 P.2d 832. 

§ 3451 

Ark. The payment of benefits not 
assessed may not be enforced against 
property in a sewer improvement dis- 
trict. Pope’s Dig. § 7384 et seq— 
Ragsdale v. Cunningham, 147 S.W.2d 


20. 

Fla, Where statutes for the enforce- 
ment of payment for sums due for spe- 
cial assessments of municipality for im- 
provements outline the procedure to be 
followed, there must be a_ substantial 
compliance therewith.—McCann y. City 
of St. Petersburg. 199 So. 264. 

Pa.Orph. An assessment by a mu- 
nicipality for the cost of building a 
sewer is a tax and as such cannot be 
follected as an ordinary debt unless 
such remedy is given by statute.—In re 
Winter’s Bstate, 30 Del. 56. 


8 3457 

D.C.Okl. Under Oklahoma law, pub- 
licly owned property used for public 
purposes cannot be sold to _ satisfy 
special paving assessment lien. 11 Okl. 
St.Ann. §$ 100, 107.—City of Clinton, 
Okl., ex rel. Schuetter, v. First Nat, 
Bank in Clinton, oy 39 F.Supp. 909. 


Ark. Where it appeared from face 
ef ordinances that no valid tax had 
been levied for maintenance and repair 
in sewer improvement district, protest- 
ing property owners were entitled to 
have enforcement of decree of fore- 
closure restrained, and to have all as- 
sessments made for maintenance pur- 
poses canceled. Pope’s Dig. § 17384 
et seq.—Ragsdale v. Cunningham, 147 
8.W.2d 20. 

Ind.App. Where the regularity of 
the proceedings leading to the assess- 
ment of property owner’s property by 
town for concrete curb and retaining 
wall along the street in front of own- 
er’s property was not questioned nor 
the amount of the lien, property owner 
was not entitled to enjoin sale of prop- 
erty for nonpayment of lien simply be- 
cause the work had been poorly done 
and the town had made a settlement 
with surety on contractor’s bond and 
none of the money received in settle- 
ment had been paid to property owner. 
—Asher v. Everly, 32 N.H.2d 744. 

Ohio App. Where city of Cincinnati 
made assessments upon real estate to 
pay cost of construction of a trunk 
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sewer, if. plaintiffs’ property, which did 
not abuf upon the trunk sewer, was or 
might be confiscated, such confiscation 
could not be shielded against judicial 
intervention by cloaking it in the dis- 
guise ot an assessment to recapture 
special benefits conferred by a public 
improvement. Gen.Code, § 3812 et seq. 
—Welsh v. City of Cincinnati, 28 N.H. 
2d 6438, 64 Ohio App. 200. 

Ohio App. In suits to enjoin collec- 
tion of assessments made by city of 
Cincinnati upon real estate to pay cost 
of construction of a trunk sewer, it was 
error to enjoin collection of interest 
and penalties on assessments, where 
interest and penalties were fixed by 
statute. Gen.Code, §§ 3812 et seq., 
12075.—Welsh v. City of Cincinnati, 28 
N.E.2d 648, 64 Ohio App. 200. 

Ohio App. Property owners, seeking 
to enjoin collection of an assessment 
by municipality based upon alleged 
special benefits to owners’ property 
adjoining a thoroughfare upon which 
boulevard lights had been installed, 
had burden of showing absence of 
benefit.—Woltzer v. City of Cincinnati, 
86 N.H.2d 192. 

In action to enjoin collection of an 
assessment by municipality based up- 
on alleged special benefits to plaintiffs’ 
property adjoining a thoroughfare up- 
on which boulevard lights had been in- 
stalled, evidence established that some 
substantial benefit had accrued to plain- 
tiffs’ property, so that there was a sub- 
stantial foundation for action of city 
council in finding that there were spe- 
cial benefits—Foltzer v. City of Cin- 
cinnati, 36 N.H.2d 192. 


In action to enjoin collection of an 
assessment by municipality based upon 
alleged special benefits to plaintiffs’ 
property, it is not function of the 
courts to measure special benefits, if 
there is evidence that some substan- 
tial benefit has accrued to the property. 
—Foltzer v. City of Cincinnati, 36 N, 
BH.2d 192. 


§ 3467 

D.C.Ok1. The right of foreclosure by 
holder of paving bonds issued by 
Oklahoma municipalities is only a 
“cumulative remedy’, and even if there 
is a proper statute limiting the time 
within which a bondholder might 
bring an action to foreclose, and if 
such time has passed, the lien of the 
bondholder remains and his other rem- 
edy remains, that is, the remedy of 
having tne property sold at a tax sale 
or a resale by the county treasurer to 
satisfy the street improvement lien, 
11 Okl.St.Ann. §§ 103, 107.—City of 
Clinton, Okl., ex rel. Schuetter, v. First 
pak Bank in Clinton, Okl., 39 F.Supp. 

N,¥.Sup. Holders of special assess- 
ment improvement bonds in maintain- 
ing an action in contract against city 
to recover for breach of city’s obliga- 
tions uncer bonds were not precluded 
by local law provisions requiring the 
filing of a claim against city within 
three months from time cause of ac- 
tion accrued and requiring action to 
be started within one year after that 
date, where the provisions of that law 
are inapplicable to an action ex con- 
tractu.—Snell v. City of Long Beach, 
27 N.Y.S.2d 164. e 

3470 

Ala. The purchaser at tax sale of 
a lot subject to special assessment steps 
into the shoes of the owner, acquires 
his right of possession with the same 
right to pay off the assessment lien at 
his election, and if he does not so elect, 
the holder of the assessment may fore- 
close it, and in foreclosing the assess- 
ment lien in equity against such pur- 
chaser, the complainant must offer to 
do equity by satisfying the paramount 
lien the purchaser has removed and ac- 
quired by such removal. Code 1940, tit. 
37, § 543; Code 1923, § 3123.—Downing 
vy. City of Russellville, 3 So.2d 34, 

Ga. Where payments for street im- 
provement assessments under amend- 
ment to the charter of the city of Me- 
Rae were to be made by property own- 
ers in annual installments, and on fail- 
ure to pay any one when due it became 
the duty of the city clerk and treas- 
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‘nation proceedings was not applicable, — 


va , ii re ? * fay 
§ 3502 — 
urer to issue an execution promptly, all. — 
money due more than seven years be- | 
fore executions were issued was uncol-  — 
lectible under the bar of the statute | 
of limitations. 
§§ 80( 
1182,. §§ aA 
Ex.Sess., pp. 137, 138.—City of McRae 
v. Folsom, 11 S.H.2d 900, 191 Ga. 272, 


§ 34 i eth Meh 8 

Tex.Civ.App. In action by city to 
recover amount due on public improye- 
ment assessment certificate and to fore- 
close statutory lien on realty involved, 
provision of statute governing condem- 


since condemnation feature of proceed- 
ings was not involved, but merely an — 
assessment of benefits and fixing of lia- 
bility resulting from the improvements 
had. Vernon’s Ann.Civ.St. art, 1201 et — 


seq.—Cox v. City of Dallas, 152 S.W.2d Shy 


499, 
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D.C.Okl. An action to enforce by 
foreclosure the payment of paving — 
bonds issued under 1923 Oklahoma 
statute was not barred by statute of 
limitations, notwithstanding that an-— 
nual assessments had been delinquent — 
for more than three years and that no 
action in foreclosure had been institut- 
ed until three years after the final an- 
nual assessment had become define 
quent, where the 1923 statute provided — 
that lien created by assessments for 
payment of paving bonds should con-‘ — 
tinue until assessments and interest 
were fully paid. 11 OklLSt.Ann. § 103. 
—City of Clinton, Okl., ex rel. Schuet- 
ter, v. First Nat. Bank in Clinton, Okl., 
39 F.Supp. 909. ; a ey 

In action by holders of street im- 
provement bonds issued by Oklahoma 
municipalities, to foreclose lien of street 
improvement assessments, school boards — 
and other municipal corporations, — 
which were made defendants because 
they owned land against which street — 
improvement assessments were made, — 
could not plead that bondholders were — 
estopped” by “laches’’ from collecting 
such assessments, by reason of delay 
of bondholders in taking steps to com- es 
pel school boards and other municipal | ve 
corporations to make the annual levies _ ‘i 
in their budgets to pay for the street 
improvements, where the school boards — 5 
and other municipal corporations alone 
were responsible for the bad situation 
because of their omission or refusal to _ 
make such levies. 11 Okl.St.Ann. §§ 
100, 107.—City of Clinton, Okl., ex rel. 
Schuetter, v. First Nat. Bank in Clinton, __ 
Okl., 39 F.Supp. 909. ne 


§ 3501 : 

Fila, The statutory provision requir- 
ing notice to be mailed to a landowner } 
30 days before institution of suit to 
foreclose city tax or special assess- 
ment liens is “directory” merely and 
not “mandatory”, and hence decree con- 
firming sale of realty in suit to fore- a 
close city improvement liens would not — i 
be annulled because there was not at- 
tached to the bill of complaint a certifi- 
eate of the’ attorney to the effect that 
written notice had been given as re- 
quired by statute. Acts 1931, c. 15038, — 
§ 4.—McCann y. City of St. Petersburg, 
199 So. 264. 
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Pa.Com.Pl. At the trial of a scire 
facias sur municipal lien for a sewer 
assessment, judgment was entered in 
favor of the borough, where eleven 
years after the improvement was au- 
thorized, and more than six and:a half 
years after the viewers’ report was 
confirmed, and over five years after the 
claim was filed, it was sought to in- 
troduce a defense against plaintiff in 
the scire facias.—Borough of Munhall 
v. Wintersteen, 89 P.L.J. 321. 

Defendants were guilty of laches, 
where defendants offered nothing but 
negative evidence to overcome the pre- 
sumption of the integrity of the record, 
showing no appeal or other definitive 
actions of defense to court rulings. 
This would require evidence ‘that was 
clear, precise and indubitable. Defens- 
es to scire faciags sur municipal liens 
are limited to matters and circum- 
stances that shall have come into exist- 
ence after the viewers’ award was con- 


§ 3510 


firmed. When a statutory remedy has 

been provided, each step in the pro- 

ceeding can be taken only as the legis- 

lature has prescribed.—Borough of 

Munhall v. Meee 89 P.L.J. 321. 
1 


Ark. Where benefits were assessed 
against property in improvement dis- 
trict, descriptions, which were carried 
on books erroneously through inad- 
vertence and mistake of scrivener in 
transferring the descriptions to another 
book, could be reformed by court in 
which improvement district brought 
' suit to enforce lien—Felker v. Board 
of Com’rs of Paving Improvement Dist. 
* No. 13, 150. S.W.2d 55. 
§ 3512 
Tex.Civ.App. To obtain foreclosure 
of a paving lien against abutting prop- 
erty owners, such owners must be 
named ag parties defendant and own- 
ser: of paving certificate cannot establish 
a debt and foreclose lien without nam- 
ing such parties or incorrectly nam- 
ing them, even where there could not 
‘be had a personal judgment against 
the owners. Vernon’s Ann.Ciy.St. art. 
1086 et seq.City of Gainesville v. 
Harder, 147 S.W.2d 959, error granted. 
An owner of vendor’s and deed of 
trust liens against land which was 
assessed under ordinance for paving 
purposes could not be held for debt 
to owner of paving lien certificate 
‘though he could be made a party de- 
fendant for purpose of having trial 
court declare the paving lien superior 
to lien held by him notwithstanding 
owners of property conveyed title 
thereto to lienholder prior to date suit 
was filed by owner of certificate. Ver- 
-non’s Ann.Civ.St. art. 1086 et seq.— 
City of Gainesville v. Harder, 147 S. 
W.2d 959, error granted. 
§ 3516 
at) Wyo. Where city and street address 
in California of owner of Wyoming re- 
alty was of record in offices of county 
assessor and county treasurer of coun- 
ty in Wyoming where realty was locat- 
y ed at time of commencement of action 
by city to foreclose its lien against the 
realty for street improvements, and 
- constructive service was resorted to, 
but city did not file statutory affidavit 
to establish that owner’s residence was 
~ unknown and could not with reasonable 
diligence be ascertained, sale of realty 
at foreclosure sale was void. Rev.St. 
1931, §§ 89-701, subd. 3, 89-817, subds. 
- 1, 4, 89-818, 89-819, 89-820.—Hlster- 
meyer y. City of Cheyenne, 116 P.2d 
231. 

Where a statute requires an affidavit 
as does the statute dealing with re- 
quirements in service by publication, 
such as service by publication by a 
city, and the affidavit is not filed as 
required by the statute, failure to make 
and file the affidavit prevents the entry 
of a legal judgment. Rev.St.1931, § 89- 
818.—Elstermeyer vy. City of Cheyenne, 
PUG (Pi2d':231. 

§ 3518 


Fla. In town’s suit to enforce equi- 
table liens against properties abutting 
on street improved by town for cost 
: of improvement, allegations of bill that 
property owners’ agent. in procuring 
: improvement was president of town 
me council which ordered improvement and 
stockholder in two of three or more 
corporations owning some of such 
peor’ others of which were owned 
y individuals, did not establish situa- 
tion requiring equity court to grant 
liens because of justice and right, in 
absence of disclosure in bill that coun- 
eil’s action was not agreed to by all 
members, especially where bill showed 
that such agent lived for only nine 
days after improvement contract was 
awarded. Sp.Acts 1927, c. 13122, §§ 
6(g), 18.—Town of Naples v. Naples 

Imp. Corporation, 2 So.2d 383. 

§ 3531 


= = = e = me 


pats 


_ 


Mo. Property owners, who were sued 
on special tax bill issued against their 
property for a street improvement, and 
who alleged that some of lots claimed 
to abut improved avenue were not as- 
sessed on a frontage basis were re- 
quired to establish such defense,— 
ridges Asphalt Co. v. Jacobsmeyer, 
142 S.W.2d 641. 


Je >) 
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§ 3532 

Tex.Civ.App. In action on joint cer- 
tificate of special paving assessment, 
exclusion from evidence of proffered 
block books of county tax collector’s 
office purporting to show in whose 
mame property was carried was not 
error, since it was not evidence of 
what. actual title to property at the 
time was, but was mere ex parte ac- 
tion on part of tax collector’s office.— 
Continental Iny. Co. v. Armstead, 143 
S.W.2d 1008. 


§ 3533 
Mo. Where property owners, who 
were sued on special tax bill issued 


against their property for street im- 
provement, alleged that some _ lots 
claimed to abut streets were not assess- 
ed on frontage basis, but in support of 
such defense offered no oral testimony 
but relied solely on plat from which 
court was unable to discern which lots 
were assessed for frontage and which 
were not, such defense was unavailing. 
—Bridges Asphalt Co. v. Jacobsmeyer, 
142 S.W.2d 641. 

Tex.Civ.App. In suit against abut- 
ting property owners to foreclose lien 
of paving certificates issued by city, 
evidence supported finding that paving 
coutractor had substantially complied 
with contract and warranted conclusion 
that city acted in good faith and with 
due regard to rights of property owners 
in accepting pavement as satisfactory. 
—Seanlan yv. Continental Inv. Co., 142 
S.W.2d 432, error dismissed, judgment 
correct. 

Tex.Civ.App.. Where validity of joint 
certificate of special paving assessment 
was sought to be upheld on ground 
that only one of the three persons 
named in the certificate actually owned 
property involved, evidence was insuffi- 
cient to establish that the property 
was owned entirely by one of the per- 
sons as her separate estate——Continen- 
lca Co. vy. Armstead, 143 S.W.2d 


In suit on certificate of special pav- 
ing assessment, evidence was insuffi- 
cient to establish validity of joint as- 
sessment on ground that diligence had 
been exercised to ascertain true inter- 
est owned by each of parties named in 
the certificate as the several owners of 
the property at the time paving pro- 
ceedings were ordered.—Continental 
Inv. Co. v. Armstead, 143 S.W.2d 10038. 

Tex.Civ.App. In action to foreclose 
paying lien on certain lots, evidence 

eld sufficient to support trial court’s 
finding that lots were used and occu- 
pied by defendant husband and wife 
as business and residence homestead 
at time of paving assessment and all 
times material to plaintiff’s cause of ae- 
tion.—Continental Inv. Co. v. Schmeich, 
145 S.W.2d 219, error refused. 


Tex.Civ.App. The failure of eity to 
produce minutes of commissioners for 
condemnation until motion for new trial 
was heard was not fatal to city’s ac- 
tion to recover amount due on public 
improvement assessment cer'ificate and 
to foreclose statutory lien oi. realty in- 
volved, where statute did 10t require 
keeping of minutes by commissioners 
but merely that commissioners should 
report in writing their findings to the 
governing body, and such requirement 
was complied with. Vernon’s Ann.Ciyv. 
St. art. 1214.—Cox y. City of Dallas, 
152 S.W.2d 499. 


§ 3535 

Cal.App. In action to foreclose street 
improvement bond, finding that return 
to warrant was made, signed by a cor- 
poration by its president, which com- 
pany was assignee of contractor who 
performed work, and that after signa- 
ture of president return was signed by 
named notary public, who affixed his 
seal thereto, was not sufficient in itself 
to establish that return was not prop- 
erly verified by individual acting ag 
agent of and in behalf of corporation 
which was assignee of contractor who 
performed work. St.1911, p. 1029, § 12, 
—Funk y. Campbell, 115 P.2d 513. 

In action to foreclose street improve- 
ment bonds, any deficiency and incom- 
pleteness in finding as to whether re- 
turn to warrant was properly verified 
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by individual acting as agent of and 
in behalf of corporation which was as- 
signee of contractor who performed 
work could not aid defendants, where 
court in another finding found that 
every act and proceeding required 
under Boundary Line Act affecting va- 
lidity of bond had been regularly per- 
formed. St.1911, p. 1018, as amended; 
p. 1029, § 12.—Funk v. Campbell, 115 
R20. bilse : 

N.C. Where realty, at time petition 
for improvements was filed and when 
improvements were made, was owned 
by wife, and petition presented to 
board of commissioners of town re- 
questing that improvements be made 
was signed by husband and wife as 
“property owner’’, in suit to foreclose 
improvement lien signature of wife as 
property owner along with signature of 
husband on petition for improvements 
was sufficient evidence for jury on is- 
sue whether wife had constituted hus- 
band her ‘agent’? to subsequently act 
for her in the premises, to receive stat- 
utory ‘notices which were served on 
him, and to make payments made by 
him, and whether in so acting and 
doing he was acting for wife as own- 
er of the property. C.S. §§ 2706, 2707, 
2711-2713, 2722.—Town of Wadesboro 
vy. Coxe, 12 S.H.2d 223, 218 N.C. 729. 

Where realty at time that petition 
for improvements, signed by husband 
and wife as property owner, was filed, 
and at time improvements were actual- 
ly made, belonged to wife, but husband 
was designated aS Owner on assess- 
ment roll, and received all notices re- 
quired to be. given to property owners 
under statutes, and paid installment 
payments required of owner, in suit to 
foreclose assessment lien, evidence was 
sufficient for jury on issue as to wheth- 
er provision of statutes requiring no- 
tices to be served on owner and §re- 
quiring special assessment book to 
show name of owner of property had 
been met and a valid lien thereby cre- 
ated in favor of town against realty 
owned by wife. ©.S. §§ 2703 et seq., as 
amended 2706, 2707, 2711-2713, 2722, 
7990.—Town of Wadesboro y. Coxe, 12 
$.E.2d 223, 218 N.C. 729. 


§ 3536 

D.C.Okl. Under Oklahoma law, hold- 
ers of street improvement bonds suing 
to foreclose lien of street improvement 
assessments, were entitled to decrees 
determining amounts of Tiabilities of 
municipal corporations on account of 
assessment of benefits against proper- 
ties of municipal corporations in the 
improvement distriets, and after the 
amount of such liabilities had been 
fixed by decree or judgment, if the req- 
uisite levies were not made, the court 
could entertain the question of ancil- 
lary mandamus in aid of its existing 
jurisdiction. 11 OkI.St.Ann. §§ 100, 
107.—City of Clinten., OkKl., ex rel. 
Schuetter, v. First Nat. Bank in Clin- 
ton, OKI., 39 F.Supp. 909. 


§ 3537 

D.C.Okl. Under Oklahoma Iaw, hold- 
ers of street improvement bonds suing 
te foreclose lien of street improvement 
assessments, were entitled to decrees 
determining amounts of Jiabilities of 
municipal corporations on account of 
assessment of benefits against proper- 
ties of municipal corporations in the 
improvement districts, and after the 
amount of such liabilities had been 
fixed by decree or judgment, if the req- 
uisite levies were not made, the eourt 
could entertain the question of ancil- 
lary mandamus in aid of its existing 
jurisdiction. 11 Okl.St.Ann. §§ 100, 
107.—City of Clinton, Okl., ex rel. 
Schuetter, v, First Nat. Bank in Clin- 
ton, O&l., 39 F.Supp. 909. 

Mo, Judgment on special tax Dill 
for both principal and interest in an ag- 
gregate sum and for interest at the 
rate of 8 per cent. until paid was not 
subject to criticism because allowing in- 
terest on interest. Mo.St.Ann. § 2841, 
p. 4628.—Bridges Asphalt Co. vy. Jacobs- 
meyer, 142 S.W.2d 641. 


§ 3541 
Fla. A bill in nature of bill of re- 
view to vacate final decree, which had 
been entered more than seven years 
previously, foreclosing a municipal pav- 


lien foreclosed was invalid because pe- 


be 


tition for paving was void for lack of 
proper number of signatures,-could not 
maintained, since the alleged 
grounds of relief were available as de- 
fense in the foreclosure suit.—Paul y. 
City of Tampa, 198 So. 583. 

Pa.Com.Pl. A second sheriff’s sale of 
real estate on a levari facias sur mu- 
nicipal lien under the Act of 1923, P. 
L. 207, as amended by the Act of 1937, 
P.L. 1732, 53 P.S. § 2049, will be set 
aside at the instance of a mortgagee 
and protesting taxing authority—when 
no notice was given interested parties 
of the date fixed for said sale and when 
the city lien clerk and attorneys pre- 
sented a rule to show cause for the 
holding of said sale to the president 
judge of the Orphans’ Court in viola- 


_tion of an understanding that proceed- 


ings be held in abeyance during the 
vacation of the president judge of the 
Court of Common Pleas. Ample notice 
of any resale on motion therefor should 
be given interested parties—City of 
Erie v. A Piece of Land, 23 Erie 248. 

Said second sheriff’s sale will be dis- 
missed on petition of said mortgagee 
for the further reason, that her bid of 
$500.00 at the first sale (which was re- 
fused because less than the minimum 
upset price of $932.00) would net the 
taxing authorities more than $162.21 
subject to brokerage commissions and 
eosts of $53.50 for which the city had 
petitioned the court to approve a pri- 
vate sale of the premises in a compro- 
mise proceeding under the Act of 1937, 
P.L. 787, 72 P.S. § 5878a et seq.—City 
of Erie v. A Piece of Land, 23 Erie 248. 

3542 


§ 

Tex.Civ.App. Where adjustment of 
indebtedness calculated on a front-foot 
basis was necessary to establish amount 
of personal judgment to be awarded 
against original property owners in suit 
to foreclose lien of paving certificates 
issued by city, adjustment was to be 
made by trial court, rather than 
through revision of judgment by Court 
of Civil Appeals.—Seanlan v. Continent- 
al Inv. Co., 142 S.W.2d 432, error dis- 
missed, judgment correct. 

§ 3543 


Tex.Civ.App. Attorney’s fees were re- 
ceoverable in suit to foreclose lien of 
paving certificates issued by city where 
property was not homestead property 
and city charter provided for awarding 
attorney’s fees and for their collection. 
—Seanlan v. Continental Inv. Co., 142 
$.W.2d 432, error dismissed, judgment 
correct. 


§ 3557 

D.C.Okl. In Oklahoma, land subject 
to municipal street improvement assess- 
ments can be sold by county treasurer 
at the regular November tax sale, and 
later at the resale, where the county, in 
the absence of other bidders, was the 
purchaser, to satisfy the delinquent in- 
stallments of the street improvement 
assessments. 11 OkI.St.Ann. § 81 et 
seq.—City of Clinton, Okl., ex rel. Schu- 
etter, v. First Nat. Bank in Clinton, 
Okl1., 39 F.Supp. 909. 

Ark. Public policy requires that col- 
lector of a sewer improvement district 
be prohibited from purchasing from 
district property acquired through fore- 
closure proceedings. Pope’s Dig. § 
13854.—Moon v. Georgia State Savings 
Ass’n, 142 §.W.2d 234, 200 Ark. 1012. 

Where father-in-law of collector for 
sewer improvement district purchased 
from the district for $104.80 property 
admittedly worth $4,000 with the un- 
derstanding that if profits resulted they 
would be divided with the collector, 
sale being for the joint benefit of the 
father-in-law and the collector was void 
as against public policy——Moon _y. 
Georgia State Savings Ass’n, 142 S.W. 
2d 234, 200 Ark. 1012. ae 

Fila. All mandatory provisions of the 
act relating to enforcement of taxes 
and special assessments of amy incor- 
porated city or town must be complied 
with before the property can be sold 
to satisfy the amount due for special 
assessment. Acts 1931, c. 15038—Mc- 
Cann y. City of St. Petersburg, 199 So. 
264, 
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Ga, Under Waycross Street-Improve- 
ment Act regarding sales of property 
under improvement executions and ap- 
plicable general law, city marshal and 
eity commissioners were without au- 
thority to reject bid, nullify sale and 
withhold deed from highest bidder on 
ground that city officials were trustees 
of bondholders and that bid was_in- 


adequate. Laws 1925, pp. 1566, 1569, 
§§ 11, 16; Code 19383, §§$ 92-4401, 92- 
8102; Laws 1909, p. 1489, 39.—City 


of Waycross y. Cullens, 10 $.H.2d 920. 
190 Ga. 823. 
3562 


§ 

Fla. The statutory provision requir- 
ing notice to be mailed to a landowner 
30 days before institution of suit to 
foreclose city tax or special assessment 
liens is ‘directory’ merely and not 
“mandatory”, and hence decree con- 
firming sale of realty in suit to fore- 
close city improvement liens would not 
be annulled because there was not at- 
tached to the bill of complaint a cer- 
tificate of the attorney to the effect 
that writleh notice had been given as 
required by statute. Acts 1931, «¢ 
15038, § 4.—McCann v. City of St. Pe- 
tersburg, 199 So. 264. 

A decree confirming sale of realty for 
city improvement liens would not be 
set aside on ground that the amount 
received at the sale was only $3,400, 
while the reasonable cash value there- 
of was allegedly $10,000, in absence of 
showing of fraud, collusion, accident, 
mutual mistake, breach of trust, or 
misconduct on the part of the purchas- 
er, or other party connected with the 
sale, which has worked injustice to the 
party complaining, and which was un- 
known to him at the time.—McCann v. 
City of St. Petersburg, 199 So. 264. 
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Wyo. In suit by owner of realty 
against city and against purchaser of 
realty pursuant to decree in suit to 
foreclose city’s lien on realty for street 
improvements, to set aside sale of Real- 
ty, on ground that sale was void, dis- 
trict court, after determining that sale 
was void, was not authorized to enter 
a judgment foreclosing city’s lien for 
improvements on the realty.—Elster- 
meyer v. City of Cheyenne, 116 P.2d 


231. 
§ 3569 

D.C.Okl. In Oklahoma, land subject 
to municipal street improvement assess- 
ments can be sold by county treasurer 
at the regular November tax sale, and 
later at the resale, where the county, in 
the absence of other bidders, was the 
purchaser, to satisfy the delinquent in- 
stallments of the street improvement 
assessments. 11 Okl.St.Ann. § 81 et 
seq.—City of Clinton, Okl., ex _ rel. 
Schuetter, v. First Nat. Bank in Clin- 
ton, Okl., 39 F.Supp. 909. 

Ala. Where mortgaged realty was 
sold for nonpayment of municipal im- 
provement assessments, and was pur- 
chased by the city, the city acquired 
all title of the mortgagor and _ the 
mortgagee, subject to the rights of re- 
demption aliowed under statutes, and 
after expiration of time:for redemp- 
tion city had a good and complete 


title. Code 1928, §§ 2199, 2220, as 
amended by Gen.Acts 1927, pp. 766, 
771.—Griffiin Lumber Co. v. Neill, 200 


So. 415, 240 Ala, 573. 

Where city by purchase at sale to 
enforce lien for municipal improve- 
ments acquired a good title against 
mortgagee, the only grounds on which 
the title of one who purchased the 
realty from the city could be ques- 
tioned, in view of the general prin- 
ciple that he who has a good title 
may pass a good title, was some 
breach of duty toward the mortgagee 
rendering it inequitable to acquire the 
title of the city as against the mort- 
gagee, in which event a species of “es- 
toppel” would arise.—Grifiin Lumber 
Co. v. Neill, 200 So. 415, 240 Ala. 573. 

Ark. The purpose of statute empow- 
ering a municipal improvement district 
to purchase real estate sold under 
chancery decree for delinquent assess- 
ments is to aid such districts in col- 
lecting delinquent taxes by resale of 
the property. Pope’s Dig. § 7317 
Dewoody v. Jones, 150 S.W.2d 208. 
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ing lien certificate, on ground that the 


‘ 


§ 3582 


Wash. Where city or town acquires. 
title to property, either through fore- 
closure of delinquent local improve- 
ment assessments or through redemp- 
tion from sale at which the county is 
the purchaser under general tax fore- 
closure proceedings, municipality holds 
title to the property so acquired in 


trust for the benefit of the bondholders: — 


and other creditors of the local im- 
provement district for the purpose of 


realizing funds on resale of such land — 


in order to pay the obligations for 
which the land has been subjected to 
local improvement assessments. Rem. 
Rev.Stat. §§ 9352 et seq. and 9383, 9393. 
—State ex rel. 
Dist. No. 22 v. Stacy. 116 P.2d 356. 
§ 3574 \ 
Ala. Under statute 
mortgagee may redeem realty sold for 


taxes at any time within one year 


from date of written notice from pur- 
chaser of his purchase of the realty 


King County Water 


providing that a. 
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at tax sale, mortgagee, on proof that 


there was no written notice of pur- 


chase by city at sale to enforce the 


lien of municipal improvement assess- 
ments, would be entitled to redeem 
from one who purchased realty from 
city. Code 1923, § 3109.—Griffin Lum- 
ber Co. v. Neill, 
573. 

Neb. A city purchasing and foreclos- 
ing a tax sale certificate on realty for 
delinquent paving tax installments did 
so as trustee of an express trust for 


the use and benefit of all entitled tor} 


participate in the distribution of the 
proceeds, and could not bid in the real- 


ty without paying the amount bid.— 


Taxpayers League of Wayne County v. 
Wightman, 296 N.-W. 886. 

Where, on judicial sale to satisfy 
decree in which there was granted a 
first lien to holder of tax sale certifi- 
cate bought at public tax sale, and 
second lien in favor of city under pri- 


vate tax sale for subsequent paving | 


taxes, sheriff accepted bid made in 
name of city clerk, as trustee for city, 
for amount sufficient to satisfy both de-. 
crees, but no part thereof was paid, 
and report of sale was presented to 
court for confirmation and decree of 
confirmation secured pro forma_ with- 


out court’s attention being called to ~ 


the fact that bid was not paid, and 
sheriff's deed was issued to bidder 
without consideration being satisfied, 
proceedings constituted a ‘constructive 
fraud” and were void, and liens were 
not satisfied nor_ barred.—Taxpayers 
League of Wayne County y. Wightman 
296 N.W. 886. Age 
§ 3579 
Ga. 


ment Act regarding sales of property 
by marshal under executions and stat- 
ute providing that manner of sale of 
property for municipal taxes shall be 
the same as provided by law for sher- 
iffs’ sales for state and county taxes, it 
is duty of marshal of city of Waycross, 
at a lawful sale of land under an im- 
provement execution, to deliver a deed 
to the person to.whom the property 
was knocked off as the highest bidder. 


200 So. 415, 240 Ala. — 


en 


Hoye 


Under Waycross Street-Improve- 


Laws 1925, pp. 1566, 1569, §§ 11, 16; 


Code 1933, §§ 92-4401, 92-8102: Laws 
1909, p. 1489, § 39.—City of Waycross 
v. Cullens, 10 S.H.2d 920, 190 Ga, 823. 


§ 3582. — 

D.C.Okl. In Oklahoma, only such de- 
linguent installments of 
street improvement assessments are, ex- 
tinguished, as were properly included 
in county treasurer’s original November 
tax sale. and in the resale by the coun- 
ty purchasing at such November tax 
sale. 11 OklSt.Ann. § 81 et seq.—City 
of Clinton, Okl., ex rel. Schuetter, v. 
First Nat. Bank in Clinton, Okl., 39 F. 
Supp. 909. 

The holders of paving bonds issued 
by Oklahoma municipalities, suing in 
name of municipalities to foreclose lien 
of street improvement assessments, 
eould not recover judgment as to any 
delinquent installments which were 
properly included in original November 
tax sale, where the county was the 
purchaser and thereafter sold at resale. 
11 OkI.St.Ann. § 107.—City of Clinton, 
Okl., ex rel. Schuetter, v. Hirst Nat. 
Bank in Clinton, Okl., 39 F.Supp. 909. 


municipal ~ 


§ 3582 
Where street improvement assess- 
ments levied by Oklahoma municipali- 
ties were levied against entire lots, and 
thereafter portions of lots were sold, 
and the purchasers paid only that part 
of assessments which the portions of 
the lots purchased bore to the entire 
lots, assessments must remain against 
the entire lots as originally assessed, 
with credits allowed for the partial 
payments. 11 OkI.St.Ann. §§ 101, 103. 
 —City of Clinton, Okl., ex rel. Schuet- 
ter, vy. First Nat. Bank in Clinton, Okl., 
39 F.Supp. 909. 
§ 3583 
Okl. Where vacant city lots were 
sold at tax. resale for delinquent ad 
valorem and special sewer improve- 
ment taxes, interest, penalties, and 
costs for less than amount due, the 
- eounty treasurer was required under 
statute to set up a separate account 
of the ad valorem taxes with interest 
and penalties and a separate account 
of the special sewer improvement taxes 
with interest and penalties, and he 
“was required on distribution thereof to 
_ deliver to the city issuing the sewer 
warrants 1%sths of that portion of 
_ the fund representing the amount col- 
lected at the resale and credited and 
get apart in the account as interest 
on the warrants. 11 Okl.St.Ann. § 
279; 68 Okl.St.Ann. §§ 432b, 432e.— 
eae: of Shawnee v. Epple, 110 P.2d 


fie 3 8 3586 ; 
 ©.C.A.N.Y. The right of the city of 
- Utiea to collect paving assessment by 
a remedy operating in personam was 
: barred by charter provision that the 
city should have power to collect by 
civil action, any tax or assessment, but 
that such action was required to be 
- commenced within two years after such 
return by the delinquent tax clerk, 
where many years elapsed after default 
in payment of assessment. Laws N.Y. 
.1923, c. 658, art. 5, § 14.In re Ho- 
tel Martin Co. of Utica, 114 F.2d 43. 

D.C.Okl. In action by holders of 
street improvement bonds issued by 
‘Oklahoma municipalities to foreclose 
lien of street improvement assessments, 
‘personal judgment could not be ren- 
dered against a municipal corporation 
owning land against which street im- 
- provement assessments were made. 11 
OkLSt.Ann, §§ 100, 107.—City of Clin- 


ton, Okl., ex rel. Schuetter, v. First 

Nat. Bank in Clinton, Okl., 39 F.Supp. 

eo 09. ; 

: Ala, Local assessments by a city 
for public improvements are _ liens 
against the realty only, and are not 
personal obligations of either the 


mortgagor or the mortgagee, and _ nei- 
ther is under any legal obligation to 
pay the assessment for the protection 
of the other, unless by contract stipu- 
‘lation, though either has a right to 
pay the assessment for the protection 
of his property interest.—Griffin Lum- 
ber Co. v. Neill, 200 So. 415, 240 Ala. 
573. 

Mo. Property owners, who were su- 
ed on special tax bill issued against 
their property for a street improve- 
ment, and who alleged that some of 
lots claimed to abut improved avenue 

: were not assessed on a frontage basis 


were required to establish such de- 

fense.—Bridges Asphalt Co. v. Jacobs- 
) . meyer, 142 S.W.2d 641. 
o Where property owners, who were 
| sued on special tax bill issued against 
their property for street improvement, 
alleged that some lots claimed to abut 
Y streets were not assessed on frontage 
% basis, but in support of such defense 


offered no oral testimony but relied 
y solely on plat from which court was 
"] unable to discern which lots were as- 


sessed for frontage and which were not, 
such defense was unavailing.—Bridges 
Asphalt Co. v. Jacobsmeyer, 142 S.W.2d 
641. 


In action on special tax bill issued 
against property for a street improve- 
ment, where decree stated that plaintiff 
was entitled to recover from owner the 
amount oc the tax bill and then declared 
such amount to be a special lien against 
the premises, and directed its foreclos- 
ure and the sale of the property, decree 
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was not erroneous as granting a per- 
sonal money. judgment against the own- 
er.—Bridges Asphalt Co. v. Jacobsmey- 
er, 142 S:W.2d 641. ; 

Judgment on special tax bill for both 
principal and interest in an aggregate 
sum and for interest at the rate of 8 
per cent. until paid was not subject to 
criticism because allowing interest on 
interest. Mo.St.Ann. § 2841, p. 4628. — 
Bridges Asphalt Co, v. Jacobsmeyer, 
142 S.W.2d 641. 

Tex.Civ.App.~ In suit to foreclose lien 
of paving certificates issued by city 
where codefendant, who bought part of 
the property when there was no com- 
pleted lien, was not a party to proceed- 
ing to correct assessment ordinance, al- 
though having previously recorded a 
deed from original owners, lien should 
not have been foreclosed, but a proper 
adjustment of indebtedness calculated 
on front-foot basis should have been 
made and judgment rendered against 
original owners for full amount of in- 
debtedness, and for amount which it 
was found would have been a charge 
against codefendant, had it been a par- 
ty to correction proceedings, only a 
personal judgment should have been 
awarded against original owners.— 
Scanlan v. Continental Inv. Co., 142-8. 
W.2d 432, error dismissed, judgment 
correct. 

Yex,.Civ.App. An owner of vendor’s 
and deed of trust liens against land 
which was assessed under ordinance 
for paving purposes could not be held 
for debt to owner of paving lien cer- 
tificate though he could be made a 
party defendant for purpose of having 
trial court declare the paving lien 
superior to lien held by him notwith- 
standing owners of property conveyed 
title thereto to lienholder prior to 
date suit was filed by owner of cer- 
tificate, Vernon’s Ann.Ciy.St. art. 1086 
et seq.—City of Gainesville v. Harder, 
147 S.W.2d 959, error granted. 

Tex.Civ.App. In action by city to re- 
cover amount due on public improve- 
ment assessment certificate and to fore- 
close statutory lien on realty involved, 
provision of statute governing condem- 
nation procéedings was not applicable, 
since condemnation feature of proceed- 
ings was not involved, but merely an 
assessment of benefits and-fixing of lia- 
bility resulting from the improvements 
had. Vernon’s Ann.Ciy.St. art. 1201 et 
oa ee vy. City of Dallas, 152 S.W.2d 

The failure of city to produce minutes 
of commissioners for condemnation un- 
til motion for new trial was heard was 
not fatal to city’s action to recover 
amount due on public improvement as- 
sessment certificate and to foreclose stat- 
utory lien on realty involved, where 
statute did not require keeping of min- 
utes by commissioners but merely that 
commissioners should report in writing 
their findings to the governing body, 
and such requirement was complied 
with. Vernon’s Ann.Civ.St. art. 1214.— 
Cox v. City of Dallas, 152 S.W.2d 499. 


§ 3594 

Tex.Civ.App. Where holder of record 
legal title held property in trust for 
benefit of another, and so notified city, 
its commissioners and one who con- 
tracted with city for laying of pave- 
ment prior to issuance of a paving cer- 
tificate pursuant to a special assess- 
ment, holder was not required to file 
suit to set aside the assessment, and 
could not be held personally liable on 
the certificate —City of Ranger v. Wier, 
148 S.W.2d 870, error dismissed, judg- 
ment correct. 


§ 3600 

Cal.App. Adoption of final ordinance 
concerning the opening or closing of 
streets by the city council is a de- 
termination by that body that the pub- 
lic interest or convenience requires the 
improvement. St.1889, p. 70.—Beals v. 
City of Los Angeles, 116 P.2d 489. 

Where evidence shows that intent of 
legislative body was to disregard public 
interest or convenience and to confer 
benefit upon private individual or cor- 
porate body, the courts will determine 
the validity of ordinance opening or 
closing street or alley. St.1889, p. 70. 
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_N.Y.App.Div. Under Greater New 
York Charter provision that map of any 
section of city when completed and 
adopted and filed as required by law 
shall be deemed to be conclusive with 
respect to the location, width and 
grades of streets shown thereon, where 
section 57 of the final maps of the city 
of New York was prepared by president 
of the borough of the Bronx and after 
due advertisement and public hearing at 
which property owners were afforded 
opportunity of presenting their objee- 
tions, was approved by the Board of 
Estimate and by the mayor and was 
filed, map was final and conclusive with 
respect to the location, width and 
grades of the streets shown thereon. 
Greater New York Charter, § 438 et. 
seq., and § 439; Administrative Code, 
§§ 198a-1.0 et seq., 199b-1.0 et seq.— 
Mellilo v. Kracke, 26 N.Y.S.2d 743, 261 
App.Div. 631. 

Pa. The placing of a street on a 
city plan confers no right to the use 
of the land as a highway on any one, 
and such street has no existence except 
om paper. 36 P.S. § 1961—City of 
Hazleton v. Lehigh Valley Coal Co., 16 
A.2d 23, 339 Pa, 565. 


§ cere 

Cal.App. The Street Opening Act did 
not require any declaration by ordi- 
nance of intention that vacation or 
abandonment of a street was required 
by public interest or convenience, but 
conferred power upon city council to 
open or close streets whenever public 
interest or convenience might be re- 
quired, and in absence of fraud or col- 
lusion determination of this question 
by that body was not open for review 
by courts. St.1889, p. 70.—Beals v. City 
of Los Angeles, 116 P.2d 489. 


§ 3 . 
€.C.A.N.C. Under North Carolina 
law, it is necessary to the acquisition 
of a public easement that there be a 
continuous and uninterrupted user by 
the public for 20 years, and that user © 
must be one which is adverse and un- 
der claim of right.—Summerville v. 

Duke Power Co., 115 F.2d 440. 

Where street in front of houses was 
left open for convenience of tenants, 
the mere fact that the public also may 
have made use of it without objection 
from the owner was insufficient to es- 
tablish adverse user within North Car- 
olina rule making continuous uninter- 
rupted adverse user by the public for 
20 years under claim of right neces- 


sary to the acquisition of a public ease- ~ 


ment.—Summerville v. Duke Power Co., 
115 F.2d 440. 


Under North Carolina law, there can 
be no acquisition of an easement by 
the public over a way or street by ad- 
verse user unless the public authorities 
have exercised .authority and control 
over it.—Summerville v. Duke Power 
Co., 115 F.2d 440. 

_ Under North Carolina law, to estab- 
lish the existence of a road or alley 
as a public way in the absence of the 
laying out by public authority or ac- 
tual dedication, it. is essential not 
only that there be 20 years’ user under 
claim of right adverse to the owner, 
but the road must have been worked 
and kept in order by publie authority. 
—Summerville vy. Duke Power Co., 115 
F.2d 440. 

The building of a water main and a 
sewer line across property to reach a 
manufacturing establishment on other 
side of railroad did not tend to es- 
tablish dedication or acceptance of an 
alleyway or adverse user ot a public 
Way across the property.—Summerville 
v. Duke Power Co., 115 F.2d 440. 

Ark. The mere user of a way over 
unenclosed land does not of itself cre- 
ate a right to continue to do. so, but 
use by the public of the only way along 
side of city lot for many years is evi- 
dence tending to show public right by 
prescription.—City of Dumas v. Hding- 
ton, 147 S.W.2d 997. L 

N.Y.Ct.Cl. The statute providing that 
council “shall, by ordinance establish” 
grades in City of Binghamton does not 
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prevent establishment of grade by user, 
acquiescence or recognition but merely 
authorizes council to establish grades. 
Laws 1907, ¢. 751, § 169.—Cook v. 
State, 29 N.Y.S.2d eee Misce.. 947. 
61 


§ 36 ' 
N.Y.Ct.Cl. Under Second Class Cities 
Law provision that grade of a street 
legally established shall not be changed, 
except by direction of the common coun- 
cil, and except also upon compensation 
for damages done, words “legally es- 
tablished” do not refer only to a 
grade established by an ordinance of 
the common council but include also a 
grade established by .usage, acquies- 
cence and recognition without formal 
ordinance. Second Class Cities Law, § 
99; Laws 1907, c. 751, § 169.—Cook v. 
State, 29 N.Y.S.2d 626, 176 Misc. 947. 


§ 3614 

Ark. After enactment of statute re- 
lieving Missouri Pacific Railroad Com- 
pany from statutory duty to erect and 
maintain a viaduct over certain tracks 
in city of Texarkana, the city, under 
statute concerning powers of first class 
cities, was authorized to enact an ordi- 
nance finding that part of a street 
crossed by viaduct was no longer re- 
quired for corporate purposes and that 
street should be vacated within bound- 
aries of railroad’s property. Acts 1907, 
Act 261; Sp.Acts 1923, Act 394; Acts 
1939, Act 145; Pope’s Dig. § 9944.— 
Greer v. City of Texarkana, 147 S.W. 
2d 1004. 

Cal.App. If city has right to close one 
end of alley, it has right to obstruct 
both ends and thus prevent any use 
thereof by abutting owner.—Beals vy, 
City of Los Angeles, 116 P.2d 489. 

N.J.Sup. Where a city street was 
vacated in order to facilitate the build- 
ing by local housing authority of need- 
ed sanitary and safe dwelling accom- 
modations for persons of low income 
and the elimination of existing insan- 

‘itary or unsafe housing conditions, va- 
cation of the street could not be ques- 
tioned on ground that it was arbitrary 
and unreasonable. N.J.S.A.  40:67-1, 
subd. b.—Con Realty Co. v. Ellenstein, 
14 A.2d 544, 125 N.J.L. 196. 


Vacation of a city street to facilitate 
the building of needed sanitary and 
safe dwelling accommodations for per- 
sons of low income by local housing 
authority, which by statute is consti- 
tuted an agency and instrumentality of 
the municipality for the exercise of a 
function denominated public, was val- 
id as serving the public at large and 
not a private interest. United States 
Housing Act of 1937, 42 US.C.A. § 

- 1401 et seg.; N.J.S.A. 40:67-1, subd. 
b, 55:14A-4, 55:14A-20.—Con Realty 
Co. y. Ellenstein, 14 A.2d 544, 125 N. 
J.L. 196. 


Where municipality, in order to facil-. 


itate the building of low-cost housing 
project by the housing authority of 
the city of Newark, vacated a public 
street and by agreement with the au- 
thority undertook to maintain repair 
of water mains, sewer, gas, and other 
facilities beneath surface of abandoned 
street, vacation of public street was not 
unreasonable as placing mains and 
other facilities within private proper- 
ty lines where they would be inacces- 
sible for repair or enlargement. N.J.S. 
A. 40:67-1, subd. b.—Con Realty Co. v. 
Ellenstein, 14 A.2d 544, 125 N.J.L. 196. 


Where housing authority acquired 
greater part of lands abutting on street 
sought to be vacated by purchase or 
condemnation, and as to remainder it 
had options to purchase or had insti- 
tuted condemnation proceedings pur- 
suant to statute, and project had been 
approved in its entirety and necessary 
moneys had been allocated by the Fed- 
eral Housing Authority, ordinance va- 
cating city street to facilitate building 
of low-cost housing project was not 
invalid as having been enacted as the 
result of fraudulent representation of 
the Authority claiming to own all the 
pronerty abutting vacated portions of 
street. N.J.S.A. 20:1-36, 40:67-1, subd. 
b, 55:14A-1 et seq.; United States 
Housing Act of 1937, 42 US.C.A. § 
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1401 et seq.—Con Realty Co. vy. Ellen- 
stein, 14 A.2d 644, 125 N.J.L. 196. 


N.J.Sup. The vacation of public 
streets and highways is essentially a 
legislative function subject only to con- 
stitutional limitations, and may be del- 
egated to the state’s municipal subdivi- 
sions. N.J.S.A.. 40:67-1, subd. b; 
Const. art. 4, § 7, par. 11.—Con Realty 
Rae Hllenstein, 14 A.2d 544, 125 N.J. 

Where power to vacate public streets 
has been delegated to municipal corpo- 
ration, exercise of power rests in sound 
discretion of governing body to which 
it has been intrusted, and, in absence 
of provision for such superintendency, 
its affirmative exercise is not subject 
to judicial review unless tainted with 
fraud or palpably not in service of pub- 
lic interest, or otherwise a clear per- 
version of power. N.J.S.A. 40:67-1, 
subd. b; Const. art. 4, § 7, par. 11.— 
Con Realty Co. v. Hllenstein, 14 A.2d 
644, 125 N.J.L. 196. 

§ 3628 

Ill.App. The placing of obstructive 
curbings on street, which necessitated 
a inore circuitous route for abutting 
property owner to reach portion of its 
property fronting on such street, on 
which was located a filling station and 
tavern, was merely a regulation in use 
of street, and was not a vacation of 
street, 
an ordinance to such end. Smith-Hurd 
Stats. c. 145, §§ 1, 2.—Calumet Federal 
Savings & Loan Ass’n of Chicago v. 
City of Chicago, 29 N.B.2d 292, 306 Ill. 
App. 524. 

Mich. Where objector to proceeding 
to vacate as a public street a parcel 
of land claimed title to such parcel 
through mesne conveyance from’ mort- 
gagor, executed prior to expiration of 
redemption period, and contended that 
offer to dedicate parcel'to public use as 
a street had never been accepted and 


' petitioner as result of mortgage fore- 


closure owned lots abutting on the 
parcel, petition to vacate was dismissed, 
since issue as to title could not be tried 
out in proceeding to vacate, and if 
there was no public street to be va- 
cated, petitioner’s remedy was in eject- 
ment. Comp.Laws 1929, § 13256 et 
seq., and § 13257.—Petition of Home 
Owners’ Loan Corporation, 296 N.W. 
835, 296 Mich. 675. 
3634 

Cal.App. Landowner’s action against 
city to prevent closing of an alley was 
not barred on ground that landowner’s 
injury was no different from that sus- 
tained by _ public, as allegation that 
ingress and egress to and from abutting 
property of plaintiff landowner were 
prevented by obstruction, was allegation 
of injury to private property.—Beals v. 
City of Los Angeles, 116 P.2d 489. 

Where city by ordinance had vacated 
alley adjacent to plaintiff’s land to put 
thereon an underground headquarters 
building of city water and power de- 
partment, obstructing plaintiff’s access 
to her land through the alley, plaintiff 
was entitled to trial of case on merits 
to determine validity of ordinance, 
whether plaintiff was entitled to in- 
junctive relief, and whether she had a 
justiciable controversy entitling her to 


declaratory relief under the statutes. 


Code Civ.Proc. § 1060.—Beals v. City 
of Los Angeles, 116 P.2d 489. 

In suit by a landowner against city 
to prevent vacation of an_ abutting 
alley, complaint was sufficient as 
against contentions that plaintiff had 
no valuable property right the destruc- 
tion of which gave her a cause of ac- 
tion and that no cause of action was 
stated because no injury was alleged 
different in kind from that sustained 
by the public at large. Code Civ.Proc. 

452.—Beals vy. City of Los Angeles, 
116 P.2d 489. 

§ 3641 


N.J.Sup. Whether a low-cost hous- 
ing project could be constructed with- 
out using a part of city street vacated 
by ordinance was a question for the 
discretion of municipal authorities, and 
not for the judgment of the individu- 
al landowner seeking to prevent the 


‘Stain, 14 A.2d 544, 125 N.J.L. 196. 


so as to require adoption of 
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vacation of the street. N.J.S.A. 40:67- 
1, subd. b.—Con Realty Co. v. Ellen- 


ince: N - 1 Ey tag 
Cal.App. The Street Opening Act did me 
not require any declaration. by ordi- is 
nance of intention that vacation or ~ 
abandonment of a street was required 4 
by public interest or convenience, but if 
conferred power upon city council to 
open or close streets whenever public | Os 
interest or convenience might be re- 
quired, and in absence of fraud or col- | 
lusion determination of this question _ 
by that body was not open for review 
by courts. St.1889, p. 70.—Beals vw 
City of Los Angeles, 116 P.2d 489, re 
Adoption of final ordinance concern-  _ 
ing the opening or closing of streets 
by the city council is a determination 
by that body that the public interest 
or convenience requires the improve-_ fi 
ment. St.1889, p. 70.—Beals v. City of 
Los Angeles, 116 P.2d 489. es 
§ 3652 Vis 
N.J.Sup. Where power to vacate — 
public streets has been delegated to 
municipal corporation, exercise of pow- — 
er rests in sound discretion of govern- A 
ing body to which it has been intrust- 
ed, and in absence of provision for such 
superintendency, its affirmative exer- 
cise is not subject to judicial review 
unless tainted with fraud or palpably 
not in service of public interest, or is 
otherwise a clear perversion of power. | 
N.J.S.A. 40:67-1, subd. b; Const. art. 
4, § 7, par. 11.—Con Realty Co.;v. Hl- ~~ 
lenstein, 14 A.2d 544, 125 N.J.L. 196. 
Where governing body of municipal-— 
ity was given unrestricted power to va- 
cate a public street or highway, it — 
would be presumed that in vacating a 
public street municipality was moved — 
by considerations of public welfare. 
N.J.S.A. 40:67-1, subd. b; Const. art, © 
4, § 7, par. 11.—Con Realty Co. v. El- 
lenstein, 14 A.2d 544,125 N.J.L.196. 
Where power to vacate public streets — a 
has been delegated to municipality, pol- | 
icy and wisdom of a local legislative — 
act within allotted sphere and not af- | 
fected by considerations of public wel- — 
fare are not justiciable questions. N. 
J.S.A. 40:67-1, subd. b; Const. art. 4, 
§ 7, par. 11.—Con Realty Co. v. Ellen- 
stein, 14 A.2d 544, 125 N.J.L. 196. Huy 


ball edn Wa 


A person not the owner of lands 
abutting upon a vacated portion of : 
street could not challenge the validity i 
of an ordinance vacating a part of city 


street. N.J.S.A. 40:67-1, subd. b— — 
Con Realty Co. v. Ellenstein, 14 A.2d ~_ 
544, 125 N.J.L. 196. (ey 


§ 3654 

Cal.App. The Street Opening Act did 
not require any declaration by ordi- 
nance of intention that vacation or a 
abandonment of a street was required 
by public interest or convenience, but 
conferred power upon city council to itt 
open or close streets whenever public Da! 
interest or convenience might be re- — 
quired, and in absence of fraud or col- 
lusion determination of this question i 
by that body was not open for review 5 
by courts. St.1889, p. 70.—Beals y. 
City of Los Angeles, 116 P.2d 489. 

Where evidence shows that intent of 
legislative body was to disregard pub- 
lic interest or convenience and to con- 
fer benefit upon private individual or 
corporate body, the courts will deter- © 
mine the validity of ordinance opening 
or closing street or alley. St.1889, Be 
70.—Beals v. City of Los Angeles, 116 
P.2d 489. 

Whether or not closing of an alley 
and substituting in its place an under- 
ground headquarters building of city 
water and power department was for 
benefit of public was question of fact 
and if owner abutting the alley could 
show that only interest subserved was 
private interest of the water and power 
department acting in the exercise of 
proprietary rather than of govern- 
mental powers, then court would have 
had authority to inquire into real pur- 
pose of ordinance and to declare it in- 
valid. St.1889, p. 70.—Beals v. City of 
Los Angeles, 116 P.2d 489. 

Fla. Lot owners in a municipal sub- 
division were not precluded from re- 
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§ 3654 
covery in suit against State Road De- 
partment to compel department, which 
had entered subdivision without own- 
ers’ consent and removed sidewalk and 
builder’s sand while rebuilding a high- 
way, to restore property to original 
condition or prosecute condemnation 
proceedings on ground that streets had 
been dedicated to the public by a plat 
filed and recorded for such purpose in 
public records of the county, where 
there was no formal or record accept- 
ance of streets of subdivision by the 
public, and evidence showed that 
streets had been abandoned. Acts 
1925, ec, 10275.—State Road Department 
v. Bender,-2 So.2d -298. 

Tex.Civ.App. Where 


those who 


bought property on: a street in a city 


in accordance with a plan and map 
adopted by predecessors of plaintiffs’ 
ancestor in title took rights in fee 


in street to at least the center line 
thereof, and such rights, having been 


conveyed prior to deed to ancestor, 


were superior thereto, an . abandon- 


ment of street or a portion thereof 


would not vest title 
plaintiffs, 


in ancestor or 
but would free owners of 
bordering lots from burden of ease- 
ment for street.—Reynolds v. City of 
Alice, 150 S.W.2d 455. 
3657 
Okl. In action to foreclose special as- 
sessment lien for street improvements, 
where evidence established that a street 
was dedicated to use of public, and 
thereafter town by ordinance granted to 
an interurban railway company the 
right to use for railroad purposes the 


‘full width of a portion of such street 


which had never been used by public, 
and railroad took possession of such 
portion and continued in exclusive oc- 
cupancy of such tract for more than 15 


aN years, and thereafter town by ordinance 


assessed a portion of cost of paving an 
adjacent street against such tract, and 
filed a disclaimer in the _ foreclosure 
proceeding, trial court’s judgment that 


town had “abandoned” such tract as a 


street was not clearly against weight of 
the evidence.—Johnston v. Town of 
Yukon ex rel. epi oy P.2d 369. 


N.Y.Ct.Cl. In action on a claim for 
damages caused by change of grade in 
grade crossing elimination where there 
was no proof that a resolution of com- 
mon council of City of Binghamton es- 
tablishing grades of streets was ap- 
proved by mayor or that . requisite 
number of street commissioners ap- 
proved a resolution for change of grade, 
resolutions of council and street com- 
missioners were admissible on question 
whether streets in question were public 
streets with grades established by user, 
acquiescence and recognition, but reso- 


_ lutions could not be regarded as estab- 


existed —Summerville vy. 


lishing grade of streets. Second Class 
Cities Law § 99; Laws 1907, ¢. 751, § 
169; Laws 1867, c. 291, §§ 3, 10; Laws 
1895, c. 858, 22.—Cook v. State, 29 


§ 
N.Y.S.2d 626, 176 Mise. 947, 


§ 3665 

C.C.A.N.C. That a street marker was 
put up at intersection of alleged street 
or alley with city street showed noth- 
ing but the opinion of a minor city 
official charged with the duty of mark- 
ing streets, and could not be relied on 
to show that street or alley actually 
Duke Power 
Co., 115 F.2d 440. 

Ark. In suit to enjoin merchant from 
obstructing sidewalk on land which 
was originally a part of complainant’s 
lot, evidence showed right of public to 
sidewalk by prescription—City of Du- 
mas y. Edington, 147 S.W.2d 997. 

The mere user of a way over unen- 
elosed land does not of itself create a 
right to continue to. do so, but use by 
the public of the only way along side 
of city lot for many years is evidence 
tending to show publie right by pre- 
seription.—City of Dumas vy. Edington, 
147 S.W.2d 597. 

Ark. Evidence established that use 
of alley by public generally and ad- 
joining lot owners for period of more 
than seven years was not permissive, 
but was under such circumstances that 
“public easement” 


a by prescription 


MUNICIPAL CORPORATIONS 


had been acquired.—Kirby y. City of 
Harrison. 148 S.W.2d 666. 

La. In suit for slander of title to 
realty, evidence warranted conclusion 
that realty was a_ locus _publicus 
through which defendant city had right 
to open a public street.—Richard Vv. 
City of New Orleans, 197 So. 594, 195 
La. 898. 

Pa. Evidence warranted decree de- 
nying an injunction restraining owner 
from strip mining of coal underlying 
alleged city—streets on ground that 
such streets in affected area were not 
shown to have been adopted by city, 
actually laid out on ground, or to have 
been subject to continuous public use 
as streets over lands affected, and that 
it was not shown that proposed mining 
would damage surface of streets and 
adjoining properties or cause serious 
disturbance or injury to residents, or 
that threatened danger, irreparable 
damage, or nuisance as result of pro- 
posed stripping operations was immi- 
nent.—City of Hazleton v. Lehigh Val- 
ley Coal Co., 16 A.2d 23, 339 Pa. 565. 

§ 3666 

Fla. Ordinarily, city’s remedy 
against persons in possession of land 
subject to public easement under claim 
of title is to bring action of ejectment 
at law.—Lorenz vy. City of Hollywood, 
198 So. 17. 

La. Where city of New Orleans, pur- 
suant, to ordinance providing for ex- 
tending and opening a street, acquired 
from railroad company title to and 
possession of land necessary for open- 
ing street, city could not be divested 
of its title and possession by statement 
of commissioner of public utilities, pri- 
or to adoption of ordinance, that it 
would be necessary for city to expro- 
priate the property because, ,inferen- 
tially, it was owned by plaintiffs. Act 
No. 159 of 1912,:§ 6, subd. 3, and § 8, 
as amended by Act No. 338 of 1936.— 
Richard v. City of New Orleans, 197 
So. 594, 195 La. 898... 

8 3667 

_C.C.A.Ill. Under Illinois law, the 
title to sidewalk was vested in city in 
trust for the public and, under the 
City and Village Act, its use as part 
of street was under sole supervision 
of city council, and hence an abut- 
ting owner could have no “vested 
right” to have continued maintenance 
of sidewalk at any one specified width. 
Smith-Hurd Stats.Ill. ¢. 24, § 1 et-seq. 
—Campbell yv. City of Chicago, 119 F. 
2d 1014. 

: The statute regulating the mak- 
ing of surveys and filing for record of 
maps and plats does not vest in'‘a 
city the fee in streets indicated on a 
map or plat of a municipal subdivision, 
and statute does not affect rule that 
the fee to middle of street is in abut- 
Une ener noe 19255. ¢.) 10275— 
ate oa epartment y. Bender, 
So.2d 298, , Sore 
§ 3668 

Or. When streets as laid out on plat 
of townsite were vacated, under statute 
concerning vesting of title on vacation 
of streets in unincorporated areas and 
municipalities not exercising their cor- 
porate functions, the title of owner of 
a block bounded by streets was ex- 
tended to center of streets, so far as 
they adjoined and were in front of 
block. O.C.L.A. § 95-1317.—Fowler y. 
Gehrke, 111 P.2d 831. 


_The statute concerning vesting of 
title on vacation of streets in unincor- 
porated areas and municipalities not 
exercising their corporate functions 
merely adopted the common-law rule 
that when a road or street divides two 
estates, title of adjoining owners ex- 
tends to center of abandoned road or 
street under maxim ‘‘usque ad medium 


filum ~~, yiae?.t#O.C:LAAy (xs eo b S834. — 
Fowler y. Gehrke, 111 P.2d 831. 
§ 3677 
D.C.Idaho. The authorities of a city 


have the duty to keep the city’s streets 
cree and penne for ate movement 
people-—Kennedy y. City of Mosco 
39 F.Supp. 26. E. wea 
_ Ala, The constitution recognizes the 
inherent power in towns and cities to 
withhold consent and to inhibit the 


| ~~ so ve) 
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wealth may confer jurisdiction over 
streets on another agency created by it 
for public purposes.—In re Delaware 
River Joint Commission, 19 A.2d 278, 
3425 Panwht 9: 

§ 3679 


Ark. A ety. hasathe right to super- 
vise and control the streets and side- 
walks and to remove obstructions there- 
from.—City of Dumas y. Edington, 147 
S.W.2di 997. 

Pa.Super. A municipality has the 
right to set aside portions of the 
streets or sidewalks for grass plots.— 
Schaut v. Borough of St. Marys, 14 A. 
2d 583, 141 Pa.Super. 388. j 

§ 3698 A 

Ga. A city was authorized by dedi- 
eation of right of way for a “street’’ 
to maintain trees in plot between side- 
walk and curb, since trees did not in- 
terfere with the street but contributed 
both comfort and beauty thereto, and 
city: had right under its code to prose- 
cute anyone who injured or cut such 
trees.—_City of Albany y. Lippitt, 13 
8.H.2d 807, 191 Ga. 756. 

Sections of code of city of Albany 
penalizing cutting of trees and shrubs 
in streets and parks were not repealed 
by new city charter, but were express- 
ly preserved by such act and also by 
subsequent city ordinance and were in 
force.—City of Albany y. Lippitt, 13 S. 
H.2d 807, 191 Ga, 756. 

§ 3707 

Md. The keeping open of the public 
streets is an imperative duty resting 
upon municipality and upon the street 
railways to which it, has granted fran- 
chises.—Baltimore Transit Co. v. 


‘Faulkner, 20 A.2d 485. 


{ § 3708 

Il.App. An abutting property owner 
has no vested right in volume of traffic 
passing its property.—Calumet Federal 
Savings & Loan Ass’n of Chicago vy. 
City of Chicago, 29 N.H.2d 292, 306 Til. 
App. 524, 

liLApp. A lessee having right of ac- 
cess to leased property from Lincoln 
Park Outer Driveway in Chicago 
should be permitted to construct build- 
ing on leased property in a proper 
manner considering all the cirecum- 
stances and to conduct his business so 
as not to unreasonably interfere with 
the use of the drive-—Hoskins v. Chi- 
cago Park Dist., 35 N.H.2d 525, 311 Ill. 
App: 98. 

N.Y.App.Div. There is appurtenant 
to lands abutting upon a public street 
an easement of light, air and access 
éver the public street.—St. Peter’s Itali- 
an Church Syracuse v. State, 24 N.Y. 
$.2d 759, 261 App.Div. 96. 


N.Y.Sup. The owner 
abutting upon a public street, even 
where he does not own fee of street, 
has special rights in the street in ad- 
dition to those he enjoys in common 
with all other citizens, and such rights 
are “property rights’’ of which he can- 
not be deprived without compensation 
and may include, not only the rights 
of light and air and access, but also 
enjoyment and use of whatever is per- 
mitted or maintained by public author- 
ities as part of street.—Russo y. Mor- 
gan, 21 N.Y.S.2d 687, 174 Mise. 1013, 

The rights of abutting property own- 
ers to such use of a street as the city 
of New York permits are “property 
rights,” and it is arbitrary and unrea- 
sonable for the city to Paeates abut- 
ters with respect to use of street mere- 
ly upon basis of their street-level and 
non-street-level oecupaney.—Russo _ y. 
MRED 21 N.Y.S.2d 637, 174 Mise, 


Wash. The rights of occupants of 
property abutting on city streets are 
not absolute even as against persons 
using streets for purposes other than 
actual locomotion.—Kimmel y, City of 
Spokane, 109 P.2d 1069, 


§ 3711 
Cal.App. The right of access which 
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differing from the right of passing 


any infringement of this. right he is 
entitled to compensation.—Beals v. City 
of Los Angeles, 116 P.2d 489. 

Owner of property abutting upon 
street or alley owns the incidental 
rights of ingress and egress as com- 
pletely as he does the property to 
which the rights are incident, and an 
infringement upon these rights is a 
private wrong.—Beals v. City of Los 
Angeles, 116 P.2d 489. 

Il.App. The Lincoln 
Driveway connecting north and south 
side parks in Chicago which has been 
open to the public since completion and 
is used by thousands daily in going to 
and from their places of business is a 
“public highway” from which abutting 
property owners are entitled to access 
to their properties and does not bear 
exactly the same relation to park pur- 
poses as the boulevards lying within 
the public parks.—Hoskins v. Chicago 
iste Dist., 35 N.H.2d 525, 311 Ill.App. 


A property owner’s right of ingress 
to and egress from public street to his 
property need not be reserved by deed 
or otherwise but is a right “appurten- 
ant” to the abutting property owner 
and an incident of such ownership.— 
Hoskins v. Chicago Park Dist., 35 N.H. 
2d 525, 311 Ill.App. 98. 

N.Y.App.Div. There is appurtenant 
to lands abutting upon a public street 
an easement of light, air and access 
over the public street.—St. Peter’s Itali- 
an Church Syracuse v. State, 24 N.Y.S. 
2d 759, 261 App.Div. 96. 

N.Y.Sup. The owner of property abut- 
ting upon a public street, even where 
he does not own fee of street, has spe- 
cial rights in the street in addition to 
those he enjoys in common with all 
other citizens, and such. rights are 
“property rights’ of which he cannot 
be deprived without compensation and 
may include, not only the rights of 
light and air and access, but also en- 
joyment and use of whatever is per- 
mitted or maintained by public author- 
ities as part of street.—Russo v. Mor- 
gan, 21 N.Y.S.2d 637, 174 Mise. 1013. 

§ 3714 

Ariz. The owner of property abut- 
ting upon sidewalk has two distinct 
rights, one of which he enjoys in com- 
mon with all other citizens, and private 
rights which arise from his ownership 
of contiguous property, but he has no 
right to run waste water used to 
sprinkle or irrigate lawn on or across 
‘sidewalk or to do any other affirmative 
act impairing the safety of the _side- 
walk.—Cobb v. Salt River Valley Water 


Users’ Ass’n, 114 P.2d 904. - 
8 3715 4 
N.Y.Mag.Ct. A store owner’s display 


of articles of furniture in front of store 
was not a “stand’’, prohibited by city 
code, as “stand” is a framework on 
which something is supported or dis- 
played, as articles in museum or goods 
in store—People v. Gerand, 21 N.Y.S. 
2d 428. 

The restriction on placing of obstruc- 
tions on sidewalks by provision of 
New York City Administrative Code 
that it shall be unlawful to obstruct 
any public street with any article or 
thing is not absolute, as such code pro- 
vides exceptions thereto. Administra- 
tive Code, §§ 82d6—1.0, 82d7—15.0.— 
People v. Gerand, 21 N.Y.S.2d 428. 

The New York City license commis- 
sioner has no authority to restrict cer- 
tain areas in city by issuance of rules 
and regulations. contrary to specific 
provisions of City Administrative Code 
respecting display of articles on_side- 
walks. Administrative Code, §§ 82d6— 
1.0, 82d7—15.0; New York City Char- 
ter.—People v. EAD 21 N.Y.S.2d 428, 

Cal.App. Apart from legislative or 
municipal authorization, no person can 
lawfully maintain an awning or canopy 
over a sidewalk, and awning erected 
without such authority is a “public 
nuisance” whether it materially inter- 
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aid Co. v. City of Selma, 111 P.2d 


A municipality may prohibit en- 
croachments on streets by erection of 
awnings, and such prohibition is not 
necessarily invalid as “special” because 
limited in operation to a portion of the 
city only. Gen.Laws 1937, Act 5233, 
§§ 862, 862.5, 862.20—Laura Vincent 
Co. v. City of Selma, 111 P.2d 17. 

Under ordinance defining an awning 
as an overhead covering over sidewalk 
or street except a marquee, and defin- 
ing marquee as covering which com- 
plies with requirements for marquee, 
overhead coverings of corrugated iron, 
supported bv steel or iron brackets, 
which did not comply with require- 
ments of a marquee, were “awnings”. 
—Laura Vincent Co. v. City of Selma, 
11 Pa deL7; 

A requirement in ordinance that no 
part of support for marquee in busi- 
ness district should be less than eight 
feet from sidewalk: bore a reasonable 
relation to public use of highway and 
prevention of obstruction, and was not 
“discriminatory”. in absence of clear 
showing of abuse of discretion.—Laura 
ee Co. v. City of Selma, 111 P. 

A reasonable difference in classifica- 
tion may be made, in regulating awn- 
ings and marquees, between coverings 
over sidewalk which are movable and 
designed and intended to be frequently 
moved, and coverings which are perma- 
nent and immovyable.—Laura_ Vincent 
Co. v. City of Selma, 111 P.2d 17. 

A requirement in ordinance, that 
horizontal surface of marquee should 
not vary from horizontal plane more 
than one foot, was unreasonable and 
was not enforceable against existing 
structures wherein surface varied three 
feet from horizontal. plane——Laura 
Ap perRe Co. v. City of Selma, 111 P.2d 


§ 3725 

_8.C. Municipal ordinance requiring 
sign projecting over sidewalk to be 
not less*than 10 feet above curb level 
apvlied to a combination marquee and 
sign.—Shields v. Chevrolet Truck, 12 
§$.H.2d 19, 195 S.C. 437. 

The purpose of municipal ordinance 
requiring sign projecting over sidewalk 
to be not less than 10 feet above curb 
level was to allow free and unobstruct- 
ed passage under sueh obstructions as 
business houses place over sidewalks.— 


Shields v. Chevrolet Truck, 12 §8.H.2d 
LON PISAS OL 14317, 7 
Municipal electrical inspector’s ap- 


proval of construction of combination 
marquee and sign did not make the 
construction lawful where the base of 
the marquee and sign was only 9 feet 
8 inches above sidewalk but municipal 
ordinance required signs to be erected 
at not less than 10 feet above curb 
level.—Shields v. Chevrolet Truck, 12 
S.H.2d 19, 195 S.C. 437. 


§ 3729 

Cal.App. Any right of abutting own- 
ers to use area beneath surface of 
street is subordinate to paramount 
right of public to make any reasonable 
use of such area.—Fallon v. City and 
County of San Francisco, 112 P.2d 718. 

N.Y.Mag.Ct. Under provision of Ad- 
ministrative Code of the City of New 
York that equipment legally installed 
prior to January 1, 1938, may be used 
without being reconstructed, defendant 
could not be charged with failure to 
comply with requirement of the Code 
with respect to the protection and safe- 
guarding of the latch upon a sidewalk 
elevator lawfully installed prior «to 
1938 and in operation for at least 10 
years prior to date of alleged offense 
in 1940. Administrative Code, §§ C26— 


3.0, C26—226.0; C26—844.0, subd. 
ce. 2; § C26—987.0.—People v. Resnick, 
21 N.Y.S.2d 483. 


§ 3736 

Del.Ch, The provision of set-back 
building ordinance authorizing com- 
missioners to grant permits for erec- 
tion of buildings closer than 10 feet 
to front of lots, which was prohibited 
without permit, did not violate stat- 
ute authorizing municipality to enact 
set-back building ordinance, 41 Del. 


MUNICIPAL CORPORATIONS 


feres with publie travel or not.—Laura 


_ sioners of Rehoboth, 20 A.2d 


i fac PT es Ka oD fc a 
nich Sie Le cay! 
Laws, ¢. 161——Papaioanu y. Commis- 


447, © 

The erection of new building 11 
inches from street, after old building 
had been torn down, violated ordinance 
requiring setback of 10 feet unless per-— 
mit should be granted for shorter set- 
back, where the only permit secured 
authorized building “within three feet — 
of lot” fronting on street. 41 Del. 
Laws, c. 161.—Papaioanu vy. Commis- 
sioners of Rehoboth, 20 A.2d 447. 

‘§ 3741 


§ = 
CalApp. The right of access to a 
lot through an adjacent public alley \is 
a valuable property right, the destruc- 


tion of which gives the owner a cause ~ 


of action.—Beals v. City of Los An- 
geles, 116 P.2d 489, : 


_The right of access which an abut- — 
ting owner hag in adjacent street is — 


peculiar to the abutting owner, differ- 
ing from the right of passing to and 
fro on the street which he enjoys in 
common with public, and for any in- 


Angeles, 116 P.2d 489. j 


Where the owner of an adjacent lot 


had a right of passing to and fro upon — 


an alley, that right was infringed when 


any part of the alley was closed in a 
manner to prevent the exercise of that 


right.—Beals_ v. City of Los Angeles, on 
. 1 ae 
=: 


ae 


116 P.2d 489 f 

In order to authorize recovery by a 
land owner when access to his land 
vavoues an alley has been interfered 
with, 
diately in front of or touching upon 
his real estate.—Beals v. City of Los 
Angeles, 116 P.2d 489. Bi 

An abutting owner to an alley hav- 
ing right to an easement therein may 
sue for damages or to enjoin con- 
tinuance of obstruction to alley re- 
gardless of fact that obstruction igs in- 


obstruction need not be imme- — 
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jury to his public right of travel and 


regardless of number of persons who- 
may suffer similar injury, as the injury 
in so far ag it affects value of property 
is peculiar’ to the owner and consti- 
tutes a ‘private’ as well as ‘public 
nuisance’’.—Beals v. City of Los An- 
geles, 116 P.2d 489. 


} § 3743 ‘ 
Cal.App. When a city has obstructed 


an alley and prevented use thereof by — 


abutting owner, the abutting owner 
has a property right and is entitled to 
show the facts and let trier thereof de- 
termine question and extent of injury. 
—Beals_ v. City of Los Angeles, 
P.2d 489. 
§ 3752 i 

Cal.App. An abutting owner to an 
alley having right to an easement 
therein may sue for damages or to en- 
join continuance of obstruction to alley 
regardless of fact that obstruction is 


116 (9 


injury to his public right of travel and | 


regardless of number of persons who 


may suffer gimilar injury, as the in- 


jury in so far as it affects value of 
property is peculiar to the owner and 
constitutes a “private” as well as ‘‘pub- 
lic nuisance’.—Beals vy. City of Los 
Angeles, 116 P.2d 489. , 
_La.App. An owner of lot in city sub- 
division properly instituted action 
against one recording subdivision plat 
to compel removal of fence across street 
shown thereon and was not required to 
seek mandatory injunction.—Life ~ y. 
Griffith, 197 So. 646. 


§ 3753 i 

Ill.App. Where it appeared that 
placing of obstructive curbings on 
street, which necessitated a more cir- 
cuitous route for abutting property 
owner to reach that portion of its 
property fronting on street, on which 
there was located a filling station and 
tavern, was a reasonable exercise of 
police power in interest of public safe- 
ty, and that street was not vacated, 
a court of equity would not grant 
mandatory injunction to compel re- 
moval of curbings, but rather abutting 
property owner would be remitted to 


its action at law for damages. Smith- 
Hurd Stats. c. 145, §§ 1, 2; Smith- 
Hurd Stats.Const. art. 2, § 13.—Calu- 


ment Federal Savings & Loan Ass’n of 
Chicago v. City of Chicago, 29 N.H.2d 
292, 306 Ill.App, 524, 


be Raat 


f 
i 


--§ 8755 
t § 3755 


Tll.App. Where lessee of property 
abutting on Lincoln Park Outer Drive- 
way in Chicago took up with superin- 

tendent of parks the matter of con- 
struction of building before work on 
drive had progressed very far and be- 
fore any balustrades were constructed 
in front of leased property and_ told 
superintendent that lessee desired ac- 
eess to building when constructed les- 
see was not guilty of “laches” as re- 
: spects lessee’s right to mandatory in- 
‘junction for removal of the railings 
- along west side of the drive which pre- 
vented access to leased property.—Hos- 
_ kins v. Chicago Park Dist., 35 N.H.2d 
625, 311 Ill.App. 98. 
ng § 3756 4 
_ - Ark, In suit to enjoin the closing 
of an alley on ground that public 
easement by prescription had been ac- 
quired, defendants’ grantors, who con- 
veyed property to defendants by war- 
ranty deed, would have been ‘‘proper 
_ parties’, but were not “necessary par- 
_ties’.—Kirby v. City of Harrison, 148 
$.W.2d 666. 

La.App. A city, to which — street 
shown on recorded subdivision plat was 
dedicated, was not a ‘‘necessary party” 
to suit by owner of lot in subdivision 
against person recording plat to es- 
_ tablish existence of street and compel 
defendant to remove fence across_it, 

where plaintiff showed injury peculiar 
_ to herself.—Life v. Griffith, 197 So. 


4G 646, 
Bee ieY § 3758 
, IlApp. In suit for mandatory in- 
junction to compel removal of certain 
_ obstructive curbings on street, evidence 
supported findings that placing of 
curbings on street, which necessitated 
-@& more circuitous route for abutting 
property owner to reach that portion 
of its property fronting on such street, 
- on which there was located a filling 
station and tavern, was done in good 
_ faith and designed to decrease traffic 
_ hazards.—Calumet Federal Savings & 
_ Loan Ass’n of Chicago v. City of Chi- 
eago, 29 N.H.2d 292, 306 Ill.App. 524. 
Ly A § 3760 

Cal.App. The Legislature may dele- 
gate to municipal authorities power to 
permit erection of awnings and cano- 
pies, but grant of permits is not jus- 
tified if it will result in public nui- 
sance or injury to adjoining owners, 
or if awning is permanent. Gen.Laws 
1937, Act 5233, §§ 862, 862.5, 862.20.— 
Laura Vincent Co. y. City of Selma, 
aS AIL | 22a 6 Die ty | 

N.Y. Municipal authorities act with 
respect to a franchise in a legislative 
eapacity.—Village of Bronxville’ v. 
Maltbie, 30 N.H.2d 475, 284 N.Y. 206, 
reversing N.Y.S.2d 760, 258 App. 
Div. 1004, appeal denied 18 N.Y.S.2d 
747, 259 App.Div. 761. 

N.Y.Sup. A municipal corporation 
P has no proprietary rights distinct from 
at trust for the public in its streets, 
if wharves, cemeteries, hospitals, court- 
houses and other public buildings, but 

it holds them for public use, and to no 
other use can they be appropriated 

’ without special legislative sanction.— 
American Dock Co. v. City of New 
Le York, 21 N.Y.S.2d 943, 174 Misc. 813. 


§ 3764 

S.C. Permission by city to owner of 
subdivision outside city limits, to con- 
nect with city’s sewerage system by 
constructing private sewer under drive- 
way partly within and partly outside 
eity limits, was granted in exercise of 
inherent municipal powers to promote 
such incidental interests of municipali- 
ty as are involved in encouraging de- 
velopment of suburb and promotion of 
sanitary measures in such suburb.— 
Glenn v. Woodworth, 14 §.H.2d 6555, 
197 S.C. 56. 


§ 3765 

Iowa. The statute providing that 

* municipal corporations may grant to 
individuals or private corporations the 
authority to erect electric light or pow- 

er plants with necessary poles, ete., 
contemplates the granting of a fran- 
chise for thé operation of a distribu- 
tion system. ode 1939, 6128.— 
Central States Electric Co. v. Incorpo- 


MUNICIPAL CORPOR 


+ ‘i 
A ae 


rated Town of Randall, 297 N.W. 804. 
230 Iowa 376 

A municipal corporation does not 
have authority to grant to another mu- 
nicipal corporation a franchise for elec- 
trie distribution system. Code 1939, 
§§ 5904, 5905, 5949; § 5975, subd. 1; 
§§ 6127, 6128, 6130, 6131, 6141, 6143, 
8309-8311.—Central States Electric Co. 
v. Ineorporated Town of Randall, 297 
N.W. 804, 230 Iowa 376. 

§ 3772 

Iu. A city ordinance which grants 
use of public=streets to a utility and 
imposes conditions on exercise of the 
benefit of such grant is an_ exercise 
of the “police power” conferred on city 
and, though it may be a franchise 
ordinance granting a license for the 
use of the streets, it still constitutes 
the exercise of the city’s legislative au- 
thority.—People vy. Commonwealth Hdi- 
son Co., 32 N.H.2d 902, 376 Ill. 70. 

Where city ordinance granting use 
of public streets to utility contains 
regulatory terms, such terms find their 
justification in the city’s ‘‘police power” 
and constitute compulsion.—People v. 
Commonwealth Edison Co., 32 N.H.2d 
902, 376 Ill. 70. ; 

It is no objection to an ordinance 
that it combines contractual and police 
regulations in granting use of public 
streets to a utility and in imposing 
terms and conditions on exercise of 
such grant, and fact that contract pro- 
visions are found therein does not 
change the result or effect of the es- 
sential character of the “police power” 
exercised.—People v. Commonwealth 
Hdison Co., 32 ee ee 376 Ill. 70. 


Pa.Quar.Sess. The borough as owner 
of its public streets, in the prosecution 
of paving work, has power to declare 
trees, ete., on its property as nuisances. 
—Goulo v, Taylor Borough, 41 Lack, 
Jur, 103, 32 Mun. 34. 


§ 3787 

Ill The granting of right to use 
streets for railroad tracks and appur- 
tenances is within the power of a mu- 
nicipality.—Sundstrom vy. Village of 
Oak Park, 30 N.W.2d 58, 374 Ill. 632. 

A municipality has no power to au- 
thorize or permit use of street for a 
railroad station building.—Sundstrom 
vy. Village of Oak Park, 30 N.H.2d 58, 
374 Ill. 632. 

La. A municipality may permit a 
railroad company to operate over its 
streets where public interests would 
be subserved thereby, and it is imma- 
terial that such streets have not actu- 
ally been opened to general use; it 
being for municipal authorities to say 
when they shoyld be opened for that 
purpose.—Richard vy. City of New Or- 
leans, 197 So. 594, 195 La, 898, 


§ 3795 
Ohio. Notwithstanding the granting 
of a license for private use of public 
roads, the right of the traveling public 
to use of the roads to the entire width 
of the right of way is paramount. Gen. 
Code, §§ 3714, 9170; 47 U.S.C.A. § 1; 
Const. art. 1, § 19.—Black v. City of 
Berea, 32 N.H.2d 1, 137 Ohio St. 611, 
132 A.L.R. 1391. 
§.C. Public grants will be narrow- 
ly construed so as not to extend them 
beyond the probable contemplation of 
the parties, and so as to negative any 
exclusive rights that would operate to 
prejudice of the grantor or to the pub- 
lic generally.—Glenn y. Woodworth, 14 
S'H.2d 555,'197 S.C. 56. 
; § 3798 
©.C.A.Wis. Statutes, ordinances, char- 
ters, or franchises requiring persons 
who use the streets for such pur- 
poses as railways, crossings, drains 
and the like, to restore portions so 
used and keep them in repair during 
such use, are merely declaratory of the 
common law.—In re Madison Rys. Co., 
115 F.2d 586. 
§ 3799 
Ill. The streets of a municipality and 
their care, maintenance, and preserva- 
tion are committed by law to it in 
trust for the benefit of the public, and 
the exclusive use of a street, or any 
portion of it, cannot be diverted or 
appropriated to benefit of any individu- 
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ATIONS 


al or corporation = Sundstro: 
lage of Oak: Park, 80° NUi2d 58) 374 


It is a legitimate use of streets. tou 


allow railroads to traverse them, but 
it is only legitimate to extent that such 
use, being one of the modes of con- 
veyance, shall not be to the exclusion 
of any or all other modes of convey- 
ance.—Sundstrom v. Village of Oak 
Park, 30 N.E.2d 58, 374 Ill. 632. 

A municipality has no power to au- 
thorize the use of a street so as to ex- 
clude other uses.—Sundstrom y. Vil- 
lage of Oak Park, 30 N.E.2d 58, 374 


Ill. 632. 

§ 3805 ‘ : 

Ala. Any permit express or implied 

on the part of municipal authorities 
to infringe upon the public right by 
the conduct of a private business in 
a permanent structure on any portion 
of public street is revocable since the 
governing body cannot divest itself 
of the governmental powers granted 
to the municipality to be exercised as 
a public trust and each succeeding ad- 
ministration has e 
and responsibilities in dealing with 
conditions as it finds them.—McCraney 
v. City of Leeds, 1 So.2d 894. 

§ 3815 


D.C.Idaho. 
place obstructions in or throw litera- 
ture broadcast in the streets of munici- 

ality —Kennedy v. City of Moscow, 39 

Supp, 26. 

Cal.App. A city council has broad 
general powers to maintain streets and 
sidewalks for public use, prevent en- 
croachments or obstructions, and pro- 
vide for removal of obstructions. Gen. 
Laws 1937, Act 5233, §§ 862, 862.5, 
862.20.—Laura Vincent Co. v. City of 
Selma, 111 P.2d 17. 

Any regulation designed to carry out 
city council’s power to maintain streets 
and sidewalks and prevent encroach- 
ments or obstructions must have a just 
relation to the object in view and a 
reasonable tendency to preserve or pro- 
tect the public safety or convenience. 
Gen.Laws 1937, Act 5233, §§ 862, 862.5, 
862.20.—Laura Vincent Co. vy. City of 
Selma, 111 P.2d 17. 

A right to maintain an obstruction 
in a street Cannot be acquired by pre- 
scription. Gen.Laws 1937, Act 5233, 
§$ 862, 862.5, 862.20.—Laura Vincent 
Co. v. City of Selma, 111 P.2d 17. 

Cal.App. The obstruction of a pub- 
lic alley is a “public nuisance” and to 
obtain redress against a public nui- 
sance in a private action a plaintiff 
must aver that he will suffer some in- 
jury of special nature peculiar to him 
and different from that to which public 
is subjected. Civ.Code, § 3493.—Reals 
vy. City of Los Angeles, 116 P.2d 489. 

§ 3821 

Ala. When the free use of any por- 
tion of the street for the purposes to 
which it ig dedicated is obstructed by 
a permanent structure for the conduct 
of a private business, it is no defense 
that the unobstructed portion of the 
street is sufficient to accommodate pub- 
lic travel and does not materially en- 
danger persons in the use of the street, 
since it is not for the citizen to thus 
limit or abridge the paramount right 
of the public in the entire street.—Mc- 
Craney v. City of Leeds, 1 So.2d 894. 

§ 3822 

Ala. A permanent structure upon 
any portion of a public street employed 
in the conduct of a private business on 
the street may be abated as a “pub- 
lie nuisance’, since it is invasive of 
the public right in the free and unin- 
terrupted use of the street.—McCraney 
v. City of Leeds, 1 So.2d 894, 

Ark. <A city has the right to super- 
vise and control the streets and side- 
eens oe to reo Ghee ne tons there- 

rom.—City o umas y. Edington, 14 
S.W.2d 997. aa ee 

Cal.App. A city council has broad 
general powers to maintain streets and 
sidewalks for public use, prevent en- 
croachments or obstructions, and pro- 
vide for removal of obstructions. Gen. 
See he pate és ge 862.5, 

-20,—Laura Vincen OLY, Cit f 
Selma, 111 P.2d 17. Paes 


unimpaired powers | 


One cannot obstruct or — 
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‘Pa. Evidence warranted decree de- 


-nying an injunction restraining owner 
from strip mining of coal underlying 


alleged city streets on ground that 
such streets in affected area were not 
shown to have been adopted by city, 
actually laid out on ground, or to have 
been subject to continuous public use 
as streets over lands affected, and that 
it was not shown that proposed mining 
would damage surface of streets and 
adjoining properties or cause serious 
disturbance or injury to residents, or 
that threatened danger, irreparable 
damage, or nuisance as result of pro- 
posed stripping operations was immi- 
nent.—City of Hazleton v. Lehigh Val- 
ley Coal Co., 16 A.2d ae 339 Pa. 565. 
3 


§ 33 

Fla. If there is doubt 
ence of public easement 
right of way, county or municipality 
must resort to law action of ejectment 
against persons in possession of land 
subject to easement.—Lorenz v. City of 
Hollywood, 198 So. 17. 

§ 3835 - 

. Ala. Counties and municipalities 
have right to maintain highways and 
bring actions to remove unnecessary 
obstructions from highways or streets 
regardless of time the nuisance may 
have been imposed.—Fuller y. Knight, 
2 So.2d_ 605. b 

Fla. In event an official threatens an 
unlawful act, the public by its repre- 
sentatives must institute proceedings 
to prevent it, unless a private person 
ean show a damage peculiar to his in- 
dividual interests in which case equity 
will grant him succor, and such rule 
is applicable to an act of obstructing a 
public street—Henry L. Doherty & Co. 
y. Joachim, 200 So. 238. 

Bill of complaint attacking validity of 
ordinance vacating pathway which re- 
sulted in obstruction thereof and re- 
quired plaintiffs to travel three times 
as far as before and to go through 
business district in roundabout way to 
reach beach was required to be dis- 
missed on ground that there was no 
showing of injury to plaintiffs differ- 
ent in kind from injury to others in 
same community.—Henry L. Doherty & 
Co. y. Joachim, 200 So. 238. 


§ 3842 

Ark. In suit to enjoin the closing 
of an alley on ground that public ease- 
ment by prescription had been ac- 
quired, defendants’ grantors, who con- 
veyed property to defendants by war- 
ranty deed, would have been “proper 
parties”, but were not ‘‘necessary par- 
ties”.—Kirby y, City of Harrison, 148 
S.W.2d 666. 


as to exist- 
in form of 


§ 3343 
Cal.App. The obstruction of a pub- 
lic alley is a “public nuisance” and to 
obtain redress against a public nui- 
sance in a private action a plaintiff 
must aver that he will suffer some in- 
jury of special nature peculiar to him 
and different from that to which public 
is subjected: Civ.Code, § 3493.—Beals 
y. City of Los Angeles, 116 P.2d 489. 
§ 3848 
C.C.A.N.C. In action against power 
company to recover damages for closing 
a street or alley in the city of Char- 


_ lotte, N. C., where evidence showed that 


strip of land involved was never ac- 
cepted or worked by city or public 
authorities as a street or alley, and 
that any use by the public was permis- 
sive and not adverse, plaintiffs were 
not entitled to. recover as a matter of 
law.—Summerville y. Duke Power Co., 
115 F.2d 440. 


§ 3857 

Cal.Super. Although a bona fide ef- 
fort must be made, and reasonable 
care used, to comply with Vehicle Code, 
when a person operating a vehicle is 
approaching an intersection at a speed 
which is otherwise lawful and signal, 
without preliminary warning, changes 
from “Go” to “Stop” while vehicle is 
so close to crosswalk line that it is 
physically impossible to stop it before 
crossing that line, operator may, if 
charged with violation of Code, show 
circumstances under which he proceed- 
ed, in order that it may be determined 


= 


as a fact whether “emergency” con- 
templated by Code existed. Vehicle 
Code, § 476(b) 1, § 476(c) 1 (e, f), $$ 
511, 511.7, and 514, St.1939, pp. 1607, 
1608, 2108, 2109, and St.1935, p. 178. 
—People v. Ausen, 105 P.2d $321. 

Pa.Super. An ordinance of borough 
which prohibited parades without a 
permit having been issued therefor by 
burgess at least 24 hours before parade, 
and giving burgess power to designate 
time and place of parade, was not ob- 
jectionable as being vague and indefi- 
nite and did not violate principle that 
a criminal statute must not be so 
vague in its terms that men of common 
intelligence must guess as to its mean- 
ing—Commonwealth v. Hessler, 15 A. 
2d 486, 141 Pa.Super. 421. 


§ 3867 

D.C.Idaho. So long as an ordinance 
earries out duty of city authorities to 
keep city streets open and available for 
movement of people and does not 
abridge liberty of one upon streets to 
make known information by distribu- 
tion of literature, the city may regulate 
the conduct of those using the street. 
—Kennedy v. City of Moscow, 389 F. 
Supp. 26. { 

Cal. The streets of a city belong to 
the people of. the state, and every citi- 
zen of the state has a right to the use 
thereof subject to legislative control. 
—Bay Cities Transit Co. v. City of 
Los Angeles, 108 P.2d 435, 16 Cal.2d 
772, prior opinion 102 P.2d 429. 

Cal.Super. The statute providing 
that vehicular traffic facing a red or 
“stop” signal shall stop before entering 
nearest crosswalk at an intersection 
does not state an absolute rule, espe- 
cially in view of provision that no 
person shall disobey statute except 
when it is necessary to avoid a colli- 
sion, or in case of other emergency, 
since such provision discloses an in- 
tent to establish a rule which can be 
obeyed within reason. Vehicle Code, § 
476(c) 1 (e, f), St.1939, pp. 1607, 1608. 
—People v, Ausen, 105 P.2d 321. 

Fla. The inherent right of a citizen 
or the general public to use and travel 
on a street is subject to the power of 


regulation and the right of taxation. 


by the city.—Ocean Beach Hotel Co. v. 
Town of Atlantic Beach, 2 So.2d 879. 

Ky. An ordinance prohibiting trans- 
action of a particular business on pub- 
lic ways of a city is not invalid because 
it fails to prohibit, or if prohibited it 
fails to punish all other violations.— 
eg le vy. City of Louisville, 144 S. 
W.2d 237, 284 Ky. 195. 

Mass. The regulation of use of pub- 
lic streets and sidewalks by tradesmen 
to prevent it from becoming a nuisance 
is a proper exercise of police power.— 
Commonwealth y. Pascone, 33 N.H.2d 
522; 308 Mass. 591. 

Mass. The state statute providing 
that federal forces or the militia should 
have right of way in street or highway 
was intended to establish prior right 
to use streets and highways between 
parties each of whom would otherwise 
have right to use and occupy them, 
but was not intended to confer upon 
anyone a right to proceed against the 
absolute prohibition of some other law, 
G.L.(Ter.Ed.) c. 33, § 58, as added by 
St.1939, c. 425.—Neu v. McCarthy, 33 
Ne Teg 570, 309 Mass. 17, 1338 A.L.R. 

291. 

N.Y.Sup. A municipality may not 
impose a license on vehicles generally 
and may not close streets to vehicles 
of a certain description. Vehicle and 


Traffic Law, §§ 10. 54.—Sperling v. 
Valentine, 28 N.Y.S.2d 788, 176 Misc. 
826. 

N.Y.Mag.Ct. Under provision of 


New York City Charter authorizing 
police commissioner to make regula- 
tions for vehicular traffic in the use 
of the public ‘‘streets, squares and 
avenues,” the term “streets, squares 
and avenues” is used in a generic sense 
and includes every type of public way 
used for vehicular traffic, including 
“parkways”. New York City Char- 
ter 1936 § 435.—People, on Complaint 
of McGuire v. Perry, 23 N.Y.S.2d 769. 
Under New York City Charter the 
police commissioner and the park com- 


CORPORATIONS —— 


ils Y an wees cates 


over regulation of vehicular traffic on 
parkways within the city. 
City Charter 1936, §§ 435, 5384.—People, 
on Complaint of McGuire, v. Perry, 23 
N.Y.S.2d: 769. ‘ i ‘ 

Okl. Generally, a municipality has 
right to control by proper action the 
use of its streets, alley ways, sidewalks 


and parkings, including the right to 


regulate and even prohibit use of park- 


ways or ete ot ee! gasoline pumps.— — 


ibe Sg Vv. y of Pryor Creek, 110 


Pa.Super. The privilege of a citizen 
to use streets and parks is not abso- 


lute but relative and must be exercised _ 


in subordination to general comfort 


and convenience and consonant with 
peace and good order, but the right — 


cannot be abridged or denied in guise 


of regulation ——_Commonwealth vy. Hess- — 


ler, 15 A.2d 486, 141 Pa.Super. 421, 


Municipal authorities, as trustees for — 
are bound to keep streets of — 


public, 


$8885 


missioner have concurrent jurisdiction | 


New York © 


their communities open and available 


for movement of people and property, 
and, so long as legislation to such end 


does not abridge constitutional liberty — 


of one rightfully upon street to impart 
information through 


speech or dis- 


tribution of literature, it may lawfully 


regulate conduct of those using streets. 
—Commonwealth v. Hessler, 15 A.2d 
486, 141 Pa.Super. 421. 
Tenn. 
and wide discretion in the exercise of 


police power are vested in municipali- Ass 


ties touching the use of streets.—Steil 


v. City of Chattanooga, 152 8.W.2d 624. _ 


177 Tenn. 670. 


§ 3881 Vala 
Mass. The statute regarding the use © 


and occupation of public streets in 
Boston for purpose of sale, storage, 


Broad powers of regulation 


and display of merchandise or other — 


articles, 


commissioner to designate 


city wherein, and not elsewhere in 


city, hawkers and peddlers may stop % 


or stand for purpose of selling mer- 


chandise on specified days and within 7 


specified hours without license, is con- 
stitutional. St.1907, c, 584, §§ 
10, as amended by St.1909, ec. 
Commonwealth v. 
522, 308 Mass. 591. 

The statute permitting hawkers and 
peddlers to sell without a license news- 
papers, religious publications, and 
certain other articles refers to hawk- 
ers and peddlers’ licenses, and not to 
licenses for use of specified parts of 
streets in Boston required by another 
statute regarding use of streets in Bos- 
ton for purchase, sale, storage, or dis- 
play of merchandise or other articles. 
St.1907, ¢«. 584, as amended; G.L.(Ter. 
Ed.) e. 101, § 17.—Commonwealth vy, 
Pascone, 33 N.H.2d eee 308 Mass. 591. 


§ 3 

U.S.N.H. A municipality has author- 
ity to control the use of its public 
streets for parades or processions.— 
Cox v. State of New Hampshire, 61 S. 
Ct. 762, affirming State v. Cox, 16 A.2d 
508. 

Ky. Among the activities which may 
be regulated or even prohibited under 
the authority of “police power” of a 
city is that of making disturbing 
noises in, upon or near public ways 
whereby travelers are disturbed or their 
attention diverted so as to lessen neces- 
sary precaution to be exercised for 
travelers’ own protection and that of 
other members of the public so em- 
ploying public ways. Ky.St. §§ 2742, 
2783, 2832 et seq—Maupin vy. City of 


Louisville, 144 S.W.2d 287, 284 Ky. 

195. 

N.H. The statute authorizing ap- 
pointment by city of licensing au- 
thority for licensing of parades 
and processions was not an im- 


proper “delegation of power’ because 
licensing authority could not only ad- 
minister the act but could prescribe 
such rules and regulations for its due 
enforcement as it might think proper 
Pub.Laws 1926 c. 145, 

pt. 2, art. 


2 . 


and authorizing the police 
certain | 
streets, parts of streets, or sections of | 


1-9; § 
329.— 
Pascone, 33 N.E.2d — 
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§ 3885 


Pa.Super. An ordinance of borough 
which prohibited parades without a 
permit having been issued therefor by 
burgess at least 24 hours before parade, 
and giving burgess power to designate 
time and place of parade, was a prop- 
er exercise of police powers of bor- 
ough.—Commonwealth v. Hessler, 15 A. 
2d 486, 141 Pa.Super. 421. 

§ 3894 y 

C.C.A.Il]. Under Illinois law, the ti- 

tle to sidewalk was vested in city in 

trust for the public and, under the City 
and Village Act, its use as part of 
street was under sole supervision of 
city council, and hence an abutting 
owner could have no “vested right’ to 
have continued maintenance of side- 
walk at any one_ specified width. 

Smith-Hurd Stats.Ill. c. 24, § 1 et seq. 

—Campbell v. City of Chicago, 119 F. 

2d 1014. 

Minn. The phrase ‘intended for the 
use of pedestrians” as used _in provi- 
sion of the Highway Traffic Regulation 
Act defining a sidewalk as that portion 
of the street between the curb lines or 
the lateral lines of a roadway, and the 
adjacent property lines ‘intended for 
the use of pedestrians”, refers to an 

area actually in use at the time by _pe- 
‘destrians, rather than to some indefi- 
nite strip which may subsequently come 
into use for a pathway or sidewalk. 
Mason’s Minn.St.Supp.1940, § 2720-151 
Od oaks George v. Lollis, 296 N.W. 


§ 3896 

Ind. Defendant moving house along 
street was under duty to use reason- 
able care for the protection of pedes- 
trian rightfully using the sidewalk.— 
Danner v. Marquiss, 33 N.E.2d 511. 

Ind. Under evidence that defendant 
was moving house along street, that 
workmen manipulated electric wires, 
and that one of the wires caught a 
brick of chimney and caused it to fall 
and strike pedestrian on sidewalk, it was 
immaterial, in determining liability 
of defendant for pedestrian’s injuries, 
whether the wires were manipulated by 
linemen in the employ of the service 
company or whether they were manip- 
ulated by men in the employ of de- 
eS vy. Marquiss, 33 N.B. 


§ 3937 
Ind. Where complaint alleged that 
pedestrian was struck by brick which 
fell from roof or chimney of house 
being pulled along street by tractor 
but evidence disclosed that brick was 
dislodged from chimney by electric 
wires which were being manipulated 
by service company’s workmen and 
that brick was thrown upward and 
then made a downward descent, there 
was no “variance” between the com- 
plaint and the proof, since the brick 
“fell” in the sense that it made a 
downward descent and was precipitat- 
ed to the sidewalk.—Danner y. Mar- 
quiss, 33 N.H.2d 511. 
§ 3940 
Pa.Super. In action for injuries sus- 
tained by trolley car passenger when 
defendant’s horse-drawn vehicle collid- 
ed with side of car, evidence was insuf- 
ficient for jury to find that collision oc- 
curred because of any negligence on 
part of defendant’s driver.—Walker vy. 
Supplee-Wills-Jones Milk Co., 18 A.2d 
446, 143 Pa.Super. 573. 
§ 3941 
Ind. Under evidence that defendant 
was moving house along street, that 
service company’s workmen manipulat- 
ed electric wires, that one of the wires 
eaught a brick of chimney and caused 
it to fall and strike pedestrian on 
sidewalk, and that the company’s 
workmen were paid by defendant, 
whether a_ person of reasonable pru- 
dence would have regarded it neces- 
sary or prudent in the exercise of rea- 
sonable care for safety of pedestrians 
to have taken means for protecting 
them from danger by erecting barri- 
cades or other means which would have 
accomplished that end was for the 
ey eases v. Marquiss, 33 N.H.2d 
511, 
Pa.Super. In action for injuries sus- 
tained by trolley car passenger when 
defendant’s horse-drawn vehicle collid- 
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ed with side of car, passenger’s testi- 
mony showed nothing more than the 
happening of an accident, and that was 
insufficient to entitle passenger and her 
husband to go to the jury.—Walker vy. 


Supplee-Wills-Jones Milk Co., 18 A.2d 
446, 143 Pa.Super. 573. ; 
§ 3942 


Pa. Coasting by children on a street 
not extensively used by public, if not 
expressly prohibited by~ ordinance, is 
not necessarily a ‘“‘nuisance”, or “‘neg- 
ligence per—se’.—Smith y. Pachter, 19 
A.2d 85 


Where, under undisputed facts, coast- 
ing upon a street is manifestly dan- 
gerous, it may be trial court’s duty to 
so declare as a matter of law; but, 
where evidence is conflicting, and in- 
ferences to be drawn are not clear, 
the question whether a coaster exer- 
cised the care and diligence expected of 
a reasonably careful and prudent man 
under like circumstances is for jury.— 
Smith v. Pachter, 19 A.2d 85. 

3943 

Ind. In pedestrian’s action for in- 
jury inflicted by brick which fell from 
house being moved along street, in- 
struction that if chimney had not been 
removed to the roof and brick loosened 
therefrom fell and struck pedestrian, 
jury might take such facts into con- 
sideration in determining whether de- 
fendant was negligent was not objec- 
tionable as inapplicable to facts be- 
cause brick was whipped or hurled 
from the chimney by action of service 
company’s linemen in manipulating 
electric wires about the chimney.— 
Danner v. Marquiss, 33 N.H.2d 511. 

§ 3945 


N.Y.Mag.Ct. New York City police 
commissioner’s traffic regulations pro- 
viding for fine or imprisonment for 
violation thereof are “penal” in’ nature 
and should be strictly construed. New 
York City Charter 1936, § 435.—Peo- 
ple, on Complaint of McGuire, v. Perry, 
23 N.Y.S.2d 769. nes 


Okl. That-portion of a system of a 
city’s sewers which serves as an out- 
let for the laterals can be classified in 
no other way then as ‘‘main sewers” 
or ‘“sub-main sewers’, and therefore 
“public sewers”, as distinguished from 
“district sewers’. 11 OkI.St.Ann. §§ 
271-274, 277, 278, 280.—Boswell vy. 
Chambless, 113 P.2d 832. 

Pa. Sewers, like water systems, are 
owned and operated by municipalities 
in their “proprietary capacity” and not 
in their “governmental capacity’. 53 
P.S. §§ 1030, 1031.—In re Petition of 
noae: Philadelphia, 16 A.2d 32, 340 

a. 17. 

W.Va. Where town, in granting cor- 
poration a franchise to install a sewage 
system, reserved right to acquire the 
system at any time on payment of 
system’s entire “cost’’, including any 
and all ‘“‘cost’’ of repairing or main- 
taining the system, together with in- 
terest thereon sufficient to make a 
total of 6 per cent. on the “invest- 
ment”, deducting the ‘net earnings’ 
of the system, the price which the 
town was required to pay was the cost 
of the system, plus the cost of 
“maintenance’, plus interest of 6 
per cent. on the investment, less the 
sum of “net earnings’.—Town of Rom- 
ney v. Romney Imp. Co., 11 S.H.2d 
758. 


§ 4002 

Utah. Where a contract granting to 
town right of way for piping water in 
exchange for tap rights, was void, 
town’s right of way-~and landowners’ 
tap rights were merel permissive. 
Const. art. 11, § 6.—Hyde Park Town 
vy. Chambers, 104 P.2d 220. 


§ 4004 

App.D.C. Under Maryland law, land 
not abutting sewer would be entitled to 
sewer service without dedication of 
portion of land if such a plan was 
feasible. Laws Md.1918, ec. 122, § 8.— 
Miller v. Shwinn, Ine., 113 F.2d 748. 

Pa. In the ownership and operation 
of sewers, a municipality stands on the 
same footing as a private corporation 
and is entitled to same privilege of re- 
ceiving payment for service rendered. 
53 P.S. §§ 1030, 1031.—In re Petition 


of City of Philadelphia, 16 A.2d 32, 340 
eile wy ite hese, a 

The ‘charges made under Sewer Rent- 
al Act empowering municipalities to 
provide for imposition of annual rental 
or charge for the use of sewer facili- 
ties are not “taxes” nor a_ substitute 
for taxes, but charges made without 
discrimination for industrial service 
rendered in value equal to the respec- 
tive sums charged, and by using facili- 
ties with knowledge of rates charged, 
consumer, by implication, contracts to 
pay the rates, and his obligation to 
make payment rests upon “contract” 
rather than upon any exercise of tax- 
ing power. 53 P.S. §§ 1030, 1031.— 
In re Petition of City of Philadelphia, 
16 A.2d 32,°340' Ba, 17. 

The Sewer Rental Act empowering 
municipalities to provide for imposition 
of annual rental or charge for the use 
of sewer facilities applies solely to 
eharges based upon actual user of 
sewer system and requires that charge 
be reasonably proportional to value of 
service rendered, and does not author- 
ize an ordinance requiring payment to 
be made not only by those who have 
availed themselves of right to connect 
with sewer but by all to whom it is 
made available by its presence. 53 
PS. §§ 1030, 1031.—In re Petition of 
City of Philadelphia, 16 A.2d 32, 340 
Pach 

An ordinance of city of Philadelphia 
requiring payment to be made_ not 
only by those who have availed them- 
selves of right to connect with sewer 
but by all to whom it is made ayail- 
able by its presence must be judged 
by its legal effect and not by state- 
ments as to what is proposed to be 
done therein or otherwise. 53 P.S. §§ 
1030, 1031.—In re Petition of City of 
Philadelphia, 16 A.2d 32, 340 Pa. 17. 

Under ordinance of city of Philadel- 
phia enacted under Sewer Rental Act, 
requiring payment to be made not only 
by those who have availed themselves 
of right to connect with sewer but by 
all to whom it is made available by its 
presence, the charge cannot be sus- 
tained on any theory of supposed spe- 
cial benefits arising from mere presence 
or availability for use of the sewer, 
since while right to use a sewer may 
enhance value of abutting lot, such 
enhanced value accrues, if at all, im- 
mediately upon construction of the sew- 
er. 53 P.S. §§ 1030, 1031.—In re Pe- 
tition of City of Philadelphia, 16 A.2d 
82, 340 Pa. 17. 


Under ordinance of city of Philadel- 
phia requiring payment to be made not 
only by those who have availed them- 
selves of right to connect with sewer 
but by all to whom it is made avail- 
able by its presence, the charge being 
imposed without any regard to extent 
or value of use made of sewer facili- 
ties, or whether any use is made, is, in 
legal effect, a ‘‘tax’’, and obligation to 
pay it could be created only by city’s 
exercise of its general taxing power, 
and as a tax, ordinance violated con- 
stitutional provision requiring uni- 
formity of taxation. 53 P.S. §§ 1030, 
1031.—In re Petition of City of Phila- 
delphia, 16 A.2d' 32, ‘340' Pa, 17. 

Pa.Com.Pl. Where one municipality 
has granted another a license to con- 
nect their two sewer systems pending 
the formulation of an agreement on 
charges, and thereafter, the parties hay- 
ing been unable to reach any agree- 
ment, the first municipality, after no- 
tice, disconnects the two systems, the 
court will not compel reconnection of 
the systems by mandatory injunction, 
but the parties should, in the publie 
interest, adjust their differences equit- 
ably.—Rohrer v, City of Lancaster, 39 
Di 1& C. 109, 

S8.c. An owner of subdivision out- 
side city limits, constructing a sewer 
line under public driveway or street 
with city’s permission and without res- 
ervation or restriction in the grant 
with respect to use of sewer line, could 
not object to use of sewer line by 
owner of other property outside city 
acting with permission of city in tap- 
ping the line, especially where line was 
almost wholly serviced by city at cost 


\ 


- 


y y ~ : ? 
of city.—G 
2d 555, 197 S.C. 5 ‘ 

“the _§ 4010 rf 
- N.¥.Sup. A municipal corporation 
has no proprietary rights distinct from 
_ trust for the public in its streets, 
- wharves, cemeteries, hospitals, court- 
houses and other public buildings, but 
it holds them for public use, and to no 
other use can they be appropriated 
without special legislative sanction.— 
American Dock Co. v. City of New 
York, 21 N.Y.S.2d 9438, 174 Misc. 813. 


§ 4011 

N.J.Sup. When city accepted bro- 
ker’s proposal for extension of term 
of lease of city property, subject to 
condition thereof that commissions be 

_-paid to broker, and directed execution 

of new lease for extended term, by 
resolution adopted at regular meeting 
of city commission, broker’s right to 
commission accrued as against conten- 
tion that there was no appropriate 
municipal action, as statute authoriz- 
ing city to lease its lands fixes no par- 
ticular form in which corporate ac- 
tion shall be taken. N.J.S.A, 40:176-11. 
—Waring Realty Co. v. Murphy, 15 A. 
2d 780, 125 N.J.L. 360. 

W.Va. Where a contractual under- 
taking of a city pertains merely to the 
use through a definite period of realty 
owned by city and is such a letting as 
a private individual might make of 
similar property, the result should be 
considered a “leasehold”, and not a 
“franchise’.—Greene Line Terminal Co. 
v. Martin, 10 S.H.2da 901. 


§ 4013 

D.C.Md. Under prevision of Balti- 
more charter giving city authority to 
establish pierheads and bulkhead lines 
on entire length of Patapsco river be- 
yond which no structures or obstruc- 
tions could be erected, the city of Bal- 
timore had right to deal in separate 
parts with matter of apportionment of 
harbor line among shore owners, pro- 
viding separate treatment was fair and 
equitable to all property owners affect- 
ed thereby.—Mutual Chemical Co. of 
America vy. Mayor and City Council of 
Baltimore, 33 F.Supp. 881. 

A city needing additional property 
for any legitimate purposes, such as 
airport, should purchase or acquire 
property by condemnation, and should 
not repudiate its contracts fairly en- 
tered into with shore owners respect- 
ing apportionment of riparian rights 
on river on which airport was located, 
Mutual Chemical Co. of America v. 
d City Council of Baltimore, 


statute authorizing 
municipalities to purchase, construct or 
otherwise acquire, establish and operate 
public wharves for use of city and 
public was intended to confer on the 
municipalities all the powers necessary 
to enable them to exercise the express 
powers so granted and those necessarily 
implied from the grant of power. Laws 
1935, ec. 48, amending Comp.Laws 1933, 
§ 2383.—_Femmer v. City of Juneau, 9 
Alaska 175. 

Under statute authorizing municipali- 
ties to purchase, construct or otherwise 
acquire, establish_ and operate public 
wharves, city of Juneau could expend 
such funds as were necessary for that 
purpose from the general funds of the 
city and could maintain and_ operate 
public wharf for use of city and public, 
provided it did so from the revenue col- 
jected for services rendered by such 
utility from the customers or users 
thereof. Laws 1935, c. 48, amending 
Comp.Laws 19338, § 23838.—Femmer Vv. 
City of Juneau, 9 Alaska 175. 

Alaska. Where the city of Anchorage 
built and maintained a public wharf, 
known as the City Dock, on the shore 
of Cook Inlet, a navigable arm of the 
Pacifie Ocean, plaintiff, who was li- 
censed by the United States government 
to transport freight and passengers 
from Seattle to Anchorage by motor- 
ship, had a right to land at and unload 
on that part of the wharf that was 
below mean high tide—Berger v. Ohl- 
son, 9 Alaska 605. : 

Cal.App. Under the allegations of a 
complaint that a private wharf extend- 
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ed from the ordinary low tideland ‘out, 
over and upon the said waters and 
state property”, the city of Oakland in 
administering its public trust in_re- 
gard to port facilities and wharves had 
a right, subject to and in conformity 
with the delegation of power from the 
state, to control the proper mainte- 
nance of the wharf, at least in so far 
as it extended above or over the wa- 
ters of San Francisco Bay. St.1927, 
pp. 1978-1982, 1984, §§ 206, 207, 212, 


213.—City of Oakland v. Hogan, 106 
Peay IS ve 
Cal.App. The section of the Harbors 


and Navigation Code conferring on a 
board of supervisors power to grant 
to any railroad corporation authority 
to construct a wharf on or in front of 
lands owned by it bordering on any 
navigable arm of the sea situated in 
or bounding county with right to take 
tolls, but excluding from the operation 
of its provisions all territory under ju- 
risdiction or control of any incorpo- 
rated city or town, evidences legisla- 
tive intent to permit municipalities as 
agencies of the state to control their 
own harbors as local affairs. St.1937, 
p. 886, § 4017—City of Oakland vy. E1 
Dorado Terminal Co., 106 P.2d 1000. 


§ 4 

D.C.Md. The action of mayor, harbor 
engineer and other officials of city of 
Baltimore with respect to fixing ripar- 
ian rights on Patapsco river was not 
“ultra vires”. Comp.Pub.Gen.Laws Ma. 
1924, art. 54, § 47.—Mutual Chemical 
Co. of America v. Mayor and City 
Council of Baltimore, 33 F.Supp. 881. 


§ 4015. 

Alaska. Although practice of city of 
Juneau of depositing earnings of public 
wharf in general fund of city and pay- 
ing for operation and maintenance of 
wharf with funds withdrawn from the 
general fund is probably not illegal, 
the earnings of the public wharf should 
be segregated and kept in a separate 
account and the costs of operation and 
maintenance paid therefrom. Laws 
1935, ec. 48, amending Comp.Laws 1933, 
§ 2383.—Femmer vy. City of Juneau, 9 
Alaska 175. 
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Alaska. Contract whereby city of 
Juneau gave to transportation company 
priority in right to land its vessels at 
city dock but reserved to city right to 
serve other vessels also, under which 
contract rules and regulations for oper- 
ation of the dock were promulgated and 
established by city, which operated 
dock for benefit of all desiring to use it, 
subject to the preference, was not inval- 
id as being monopolistic or as unlaw- 
fully discriminating against others who 
might desire to use the dock. Laws 
1935, c. 48, amending Comp.Laws 1933, 
§ 2383.—_Femmer vy. City of Juneau, 9 
Alaska 175. 


Contract whereby city of Juneau gave 
to transportation company a priority in 
right to land its vessels at city dock, 
but reserved right to city to serve oth- 
er vessels, under which contract city 
operated dock for benefit of all who 
desired to use it, subject to the prefer- 
ence, was a valid exercise of city’s ex- 
press statutory power to establish and 
operate public wharf and was not an 
‘“qltra vires contract” and yoid because 
of the preference. Laws 1935, c. 48, 
amending Comp.Laws 1933, § 23883.— 
Femmer y. City of Juneau, 9 Alaska 
175. 

Cal.App. A company granted a fran- 
chise by municipality for maintenance 
and operation of wharf for purposes 
of commerce and navigation as_ far 
as might be necessary and _ portions 
thereof not so used to be employed for 
amusement and recreation purposes, 
was not a “public service utility,” 
where company did not agree to submit 
to any governmental body the right 
to fix prices and there was no agree- 
ment that all members of the public 
should be served. St.1905, pp. TTI- 
780, as amended by St.1909, p. 125, 
and St.1915, p. 1300; St.1917, pp. 90, 
91.—Ocean Park Pier Amusement Cor- 
poration v. City of Santa Monica, 104 P. 
2d 668, rehearing denied 104 P.2d 879. 

Municipality, in granting franchise 


CORPORATIONS — 


to company for maintenance and op-— 


eration of wharf for purposes of com- _ 


merce and navigation as far as might 
be necessary and portions thereof not 
so used to be employed for amusement 
and recreation purposes, was perform- 
ing a “governmental function,’ and 
was not granting a lease or private 
franchise to company where purpose 
of ordinance granting franchise was 
to dedicate wharf to public interest. 
St.1905, pp. 777-780, as amenaed by — 
St.1909, p. 125, and St.1915, p. 1300; 
St.1917, pp. 90, 91.—Ocean Park Pier 
Amusement Corporation v. City of Santa 
Monica, 104 P.2d 668, rehearing denied 
104 P.2d 879. ; 


The right of municipality to permit, — 


on its own property, the erection of 
a wharf and the construction of build- 
ings thereon by a private company, 
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from which an income is to be derived, —_— 


was a privilege of public concern, sub- — 
ject to public regulation and control by 


city council, and was therefore a 
“franchise.” St.1905, pp. 777-780, as 
amended by St.1909, p. 125, and St. 


1915, p, 1300; St.1917, pp. 90, 91.— 


Ocean Park Pier Amusement Corpora- te 


tion v, City of Santa Monica, 104 P.2d 
668, rehearing denied 104 P.2d 879. 
That portion of franchise granted by 
municipality authorizing company to 
maintain and operate a wharf for pur- 
poses of commerce and navigation as 
far as might be necessary and portions 
thereof not so used to be employed for 
amusement and recreation purposes, 
which directed company to pay to mu- 
nicipality 2 per cent. of income from 
company’s privately-owned property, as 
well as of income from tide land own- 
ed by municipality, was void. St.1905, 
pp. (77-780, as amended by St.1909, p. 
125, and St.1915, p. 1300; St.1917, pp. 
90, 91.—Ocean Park Pier Amusement — 
Corporation v. City of Santa Monica, 
104 P.2d 668, rehearing denied 104 P. 
2d 879. 
The acceptance by grantee of fran- 
chise authorizing grantee to maintain 
and operate a wharf for purposes of 
commerce and navigation as far as 
might be necessary and portions there- 
of not so used to be employed for 
amusement and recreation purposes, 
which directed grantee to pay to mu- 


nicipality 2 per cent. of income from — ? 


grantee’s privately-owned property, as 
well as of income from tide land owned 
by municipality, did not “estop” gran- 
tee’s successor from showing that mu- 
nicipality had no authority to grant 
franchise im so far as it included 
grantee’s privately-owned land. St. 
1905, pp. 777-780, as amended by St. 
1909, p. 125, and St.1915, p. 1300; 
St.1917, pp. 90, 91.—Ocean Park Pier 
Amusement Corporation vy. City of San- 
ta Monica, 104 P.2d 668, rehearing de- 
nied. 104 P.2d ‘879. 

Cal.App. The City of Oakland Port 
Commission, which has statutory au- 
thority to grant all leases, privileges, 
whartfing out rights, and water front 
or other franchises relating to the har- 
bor or port and located within port 
area with control thereof, and to sue 
in name of city, had authority to con- 
trol wharfing out rights and franchises 
relating thereto and to sue in the name 
of the city for the usurpation, intru- 
sion, or unlawful holding or mainte- 
nance of the whole or any part of a 
particular private wharf. St.1931, p. 
2677, § 216.—City of Oakland y. Hogan, 
106 P.2d 987. 

The right of “access” as anplied to a 
private wharf on public lands merely 
means that there may not be built an 
obstruction separating the lands from 
the navigable highway, and does not 
mean that the owner may wharf out 
or build on submerged lands which 
are property of the state, for which a 
city is the agent, without a license, 
grant, lease, franchise, or some form 
of governmental permnission.—City of 
Oakland v. Hogan, 106 P.2d 987. 

Under deed of 1852 DBFDOPHDE, to 
convey entire water front of the town 
of Oakland to grantee and granting 
exclusive right and privilege of con- 
structing wharves, docks, and piers at 
any point within corporate limits of 


ve Civ.Proc. 
Hogan, 106 P.2d 987. 
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town with right of collecting. wharfage 
and dockage for a period of 37 years, 
whatever right to wharf out was con- 
veyed expired within a period of 37 
years.—City of Oakland vy. Hogan, 106 
P.2d 987. 

Where the charter of the city of Oak- 
land does not specifically set up pro- 
cedural provisions for the granting of 

' wharfing out privileges, the city may 
rely on the provisions of state law not 
inconsistent with other provisions of the 
charter. Civ.Code, §§ 528, 531; St.1937, 
pp. 883-885, §§ 4000-4002, 4008, 4005, 
4006.—City of Oakland v. Hogan, 106 
P.2d 987: 

The City of Oakland Board of Port 


ter as the legislative body in charge 
of the development and promotion of 
the Port of Oakland, had jurisdiction 
to grant or withhold a franchise to 
operate a private wharf erected in part 


a on public lands and extending from 
ordinary low tide line out, over, and 


on state property for a distance of 
300 feet involving no tolls or fees, and 
as such legislative body could maintain 
quo warranto proceedings against al- 
leged usurpers of a wharfing out fran- 
-chise. St.1927, p. 1980, § 212, subds. 
26, 27; St.1931, p. 2677; § 216; Code 
§ 811.—City of Oakland v. 


-Cal.App. The operation of a publie 


wharf on’ privately owned submerged 


-Jands in Oakland estuary and the tak- 
ing of tolls brought the wharf within 
_ the eategory of a “public utility’? which 
‘was required to obtain a franchise from 
the Board of Port Commissioners of 
the City of Oakland.—City of Oakland 


ov. El Dorado Terminal Co., 106 P.2d 


1000. 

Fla. The owner of floating hotel, 
which became city’s tenant on obtain- 
ing permit to moor hotel, could not 
question city’s title to land where hotel 
was moored, and hence, in city’s suit to 
compel removal of hotel, constitutional- 
ity of statute under which city ob- 
tained title to such land would not be 
determined. Acts 1927, ¢e. 12427.—Am- 
phitrite Corporation v., City of Fort 
Lauderdale. 3 So.2d 150. 

N.X.Sup. A municipal corporation 
has no proprietary rights distinct from 
trust for the public in its streets, 
wharves, cemeteries, hospitals, court- 
houses and other public buildings, but 
it holds them for public use, and to no 
other use can they be appropriated 
without special legislative sanction. 
—American Dock Co, v. City of New 


- York, 21 N.Y.S.2d 943, 174 Misc. 813. 


' The provision of charter of city of 
New York authorizing commissioner to 
order set aside any wharf property be- 
longing to the city, which has not been 
leased, for general wharfage purposes, 
or for-use of any special kind of com- 
merce or of any class of vessel, or of 
any agency, and to revoke or modify 
such order ds to any such wharf prop- 
erty at any time, refers to operation by 
city itself of its wharf property as a 
means of revenue in form of wharfage 
collections, and does not constitute a 
special legislative sanction to city to 
Jease or divert public property held by 
it for publie use to a possession or use 
exclusively private, for private business 
purposes. New York City Charter 1936, 
§ 708, subd. a.—American Dock Co. v. 
City of New York, 21 N.Y.S.2d 943, 174 
Mise. 813. 


The provision of Administrative Code, 
which deals essentially with construc- 
tion of sheds on wharf property, and 
which provides that nothing contained 
in such provision shall be construed 
as interfering in any respect with gov- 
ernment or regulation of the Staten 
Island free port, merely confirms power 
of city of New York to continue op- 
erating of the foreign trade zone after 
January 1, 1938, and does not consti- 
tute a specific legislative sanction to 
city to lease or divert public property 
held by it for publie use to a posses- 
sion or use exclusively private, for pri- 


vate business purposes. Administra- 
tive Code, § 704c—3.0, subd. c.—Ameri- 
can Dock Co. v, City of New York, 21 


N.Y.S.2d 943, 174 Misc. 813. 


Commissioners, acting under city char-. 


tia SERVES ty Ce Ria MONA CREA ona 
er. at 3 
f 4 t 


MUNICIPAL CORPORATIONS 


W.Va. An instrument, whereby a 
city “leased” for a period of 50 years 
a public wharf owned by city, and re- 
quired “lessee” and his assigns to 
maintain and operate the premises at 
all times as a public wharf in accord- 
ance with conditions and requirements 
imposed by the instrument, was a 
‘Jease” which created a “leasehold” es- 
tate and was not a “franchise.’’—Greene 
Line Terminal Co. v. Martin, 10 S.H.2d 


901 : 
§ 4022 

D.C.N.Y. As regards. right of mu- 
nicipality to prohibit distribution of 
handbills in a publie park a “public 
park” is a piece of ground inclosed 
for purposes of pleasure, exercise, 
amusement, or ornament.—Chrestensen 
v. Valentine, 34 F.Supp. 596. 

A municipality had right under hand- 
bill ordinance to prohibit the distribu- 
tion in a public park of handbills con- 
taining advertising matter and a pro- 
test against action of a public officer. 
Pees v. Valentine, 34 F.Supp. 


596. 

Ill, Under statute creating and au- 
thorizing the South Park Commission- 
ers to acquire lands to be held as a 
public park for benefit of the public, 
it was the legislative intent to create 
a corporation for the primary purpose 
of rendering a governmental service 
to the general public, and powers given 
commissioners to construct and main- 
tain drives and to have general control 
of the park were granted in the inter- 
ests of establishing and maintaining 
a park for public use and not in the 
promotion of a purely corporate pur- 
pose. Smith-Hurd Stats. c. 105, §§ 
125, 128; 1 Priv.Laws 1869, p. 360.— 
Le Pitre v. Chicago Park Dist., 29 N. 
B.2d 81, 374 Ill. 184, affirming 20 N. 
E.2d 111, 299 Ill.App. 268. 

That the Chicago Park District and 
its predecessor, the South Park Com- 
missioners, were municipal corpora- 
tions did not prevent them from per- 
forming a governmental function, such 
as creating public parks and _ con- 
structing a drive therein. 1 Priv.Laws 
1869, p. 360; Smith-Hurd Stats. ec. 
105, §§ 125, 128.—Le Pitre v. Chicago 
Park  Dist., 29 N.H.2d. 81,374 Ill. 
184, affirming 20 N.H.2d 111, 299 TU. 
App. 263. 

N.M. Where land was conveyed to 
city for use as a park and as a site for 
a public library, the rights of the peo- 
ple of the city were subject to the 
city’s statutory authority to vacate the 
park or any portion thereof. Comp.St. 
1929, § 90-402(7).—McCarter v. City of 
Raton, 115 P.2d 90, 45 N.M. 851. 

Where property was conveyed by 
railroad company to city for use as a 
public park and as site for a public 
library, subsequent quit-claim deed by 
company to city covering portion of 
property which city and state highway 
commission proposed to utilize ag link 
in state highway constituted an “ac- 
quiescence” in change of use contem- 
plated by the city. Comp.St.1929, § 90- 
402(7).—McCarter v. City of Raton, 
115 P.2d 90, 45 N.M. 351. 


The statute authorizing city to sell 
or lease municipal property which is 
not being used strictly to carry out an 
essential governmental function, but re- 
quiring that approval of electorate be 
obtained, would not preclude city from 
vacating portion of park and -permit- 
ting its use as a link in a state high- 
way. Laws 1939, ce. 168.—McCarter vy. 
ene of Raton, 115 P.2d 90, 45 N.M. 


Where property was conveyed by 
railroad company to city for use as a 
public park and as site for a public 
library, the city had authority over op- 
position of resident taxpayer to vacate 
a portion of the park and permit its 
use as a link in a state highway. 
Comp.St.1929, § 90-402(7).—McCarter v. 
wer of Raton, 115 P.2d 90, 45 N.M. 

Pa.Super. The privilege of a citizen 
to use streets and ‘parks is not ab- 
solute but relative and must ‘be exer- 
cised in subordination to general com- 
fort and convenience and consonant 
with peace and good order, but the 


i 


right cannot be abridged or denied in 
uise of regulation.—Commonwealth v. 
Feteien 15 A.2d 486, 141 Pa.Super. 
421, : 
Tex.Civ.App. Even assuming title in 
plaintiffs in trespass to try title suit, 
evidence was sufficient to show that 
defendant city had an easement by ad- 
verse use or dedication to use part of 
land in controversy as a waterworks 
plant, and to establish an easement 
conferring right upon_—city to devote 
remaining land to park purposes, and 
to sustain, as to waterworks tract, a 
title in fee simple acquired by adverse 
possession.—Reynolds y. City of Alice, 
150 S.W.2d 455. 
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Cal. Under charter of city and coun- 
ty of San Francisco, board of park 
commissioners of the city and county 
had power to execute a 50-year lease 
of, subsurface space beneath Union 
Square for purpose of erecting therein 
a public automobile garage and park- 
ing station, notwithstanding temporary 
suspension of surface use during con- 
struction of station, and permanené use 
of small portion of surface for en- 
trances and exits. Const. art. 11, §§ 8, 
8a, 84%4.—City and County of San Fran- 
cisco v. Linares, 106 P.2d 369. 

N.M. Where property was conveyed 
by railroad company to city for use as 
a public park and as site for a public 
library, subsequent quitclaim deed by 
company to city covering portion of 
property which city and state highway 
commission proposed to utilize as link 
in state highway constituted an ‘“ac- 
quiescence” in change of use contem- 
plated by the city. Comp.St.1929, § 90- 
402(7).—MecCarter v. City of Raton, 115 
P.2d 90, 45 N.M. 351. 

The statute authorizing city to sell 
or lease municipal property which is 
not being used strictly to carry out an 
essential governmental function, but 
requiring that approval of electorate 
be obtained, would not preclude city 
from vacating portion of park and per- 
mitting its use as a link in a state 
highway.: Laws 1939, ec. 168.—McCar- 
ter v. City of Raton, 115 P.2d 90, 45 
N.M. 351. 


Where property was conveyed by 
railroad company to city for use as a 
public park and as site for a public 
library, the city had authority over 
opposition of resident taxpayer to va- 
cate a portion of the park and permit 
its use as a link in a state highway. 
Comp.St.1929, § 90-402(7),—McCarter 
ners) of Raton, 115 P.2a 90, 45 N.M. 


N.Y.Sup. A municipality may hold 
property either in its corporate capaci- 
ty as an ordinary proprietor or solely 
for public use, and whether it can de- 
vote any part of its property, even 
temporarily, to a private use, depends 
entirely upon capacity in which it holds 
title—American Dock Co. v. City of 
Te York, 21 N.Y.S.2d 943, 174 Misc. 
Neither provision of General City 
Law relating to general grant of pow- 
ers nor provision dealing with grant 
of specific powers constitutes a special 
legislative sanction authorizing a lease 
or diversion of public property held 
by city for publie use to a possession 
or use exclusively private, for private 
business purposes. General City Law, 
§§ 19, 20, subds. 1, 8, 23—American 
Dock Co, v. City of New York, 21 N.Y. 
S.2d 948, 174 Mise, 818. 

The provision of charter authorizing 
city of New York as now existing to 
continue with boundaries, and with 
powers, rights, and property, and sub- 
ject to obligations and liabilities which 
exist at time when charter shall take ef- 
fect, is in no sense a special legislative 
sanction to the city to lease or divert 
public property held by it for public 
use to a possession exclusively private, 
for private business purposes. New 
York City Charter 1936, § 1.—American 
Dock Co. v, City of New York, 21 N. 
Y.8.2d 943, 174 Mise. 813. 


§ 4029 
Fla. A city which has acquired a 
municipal airport under authority of 
statute has not, in absence of express 


legislative authority, power to sublet 
- such airport to private individual, or 
_ to confer upon private individual, as 
lessee of city, the exclusive privilege 
of managing airport for his private 
profit, even though city does not find 
it practicable to conduct and manage 
airport itself, and the fact that a lease 
contemplates that lessee’s charges must 
be reasonable, and that aviation serv- 
ices which lessee undertakes to furnish 
must be open to all aviators alike, does 
not justify an unauthorized disposition 
of airport—City of Daytona Beach Vv. 
Dygert, 1 So.2d 170. 

City of Daytona Beach, which had 
acquired municipal airport under au- 
thority conferred by statute, did not 
f possess charter power to sublet such 

_ airport to private individual, and lease 
purporting to do so was void. Acts 

. 1929, ¢. 13569; Acts 1937, ¢. 17708; 
Sp.Acts 1939, ce. 19768, § 8.—City of 
Daytona Beach v. Dygert, 1 So.2d 170. 


; § 4030 

C.C.A.Fla. North Miami, Florida, is 

: a “municipality” which may contract 
debts, be sued for them and be com- 
pelled to levy taxes to pay them ac- 
cording to laws of Florida touching 
municipal corporations. Comp.Gen. 
Laws Fla.1927, § 2935 et seq.—North 
Miami, Fla., v. Meredith, 121 F.2d 279. 

D.C.Fla. The charter provisions of 
the city of St. Petersburg, Florida, lim- 
iting the power of city officials must be 
construed for the protection of the in- 
habitants of the city against the possi- 
bility that city officials may dissipate 
or engage in reckless expenditures of 
public moneys to the great harm of 
the taxpayer and inhabitants of the 
municipality.—Brownell v. City of St. 
Petersburg, 38 F.Supp. 1003. 

D.C.Va. Any indebtedness incurred 
by a municipality in contravention of 
statutory or constitutional limitations 
is void.—Scofield Engineering Co. v. 
City of Danville, 35 F.Supp. 668. 

Idaho. The statutory authority of 
city council to appropriate necessary 
sums in no way enlarges or extends 
the council’s power to expend or dis- 
sipate city’s funds for unauthorized 
claims. Code 1932, § 49-1714.—City of 
~Nampa v. Kibler, 113 P.2d 411. 

Iowa. In determining validity of 
parking meter ordinances which pro- 
vided that payment for meters and in- 
stallation was to be provided for solely 
from receipts obtained from operation 
of meters without obligating the city 
to pay from any other source, court 
would consider fact that purpose of or- 
dinances was the procuring of meters 
by form of contract shortly thereafter 
executed.—_Brodkey v. Sioux City, 296 
N.W. 352, modifying and denying re- 
hearing 291 N.W. 171. 

Pledging of revenues by city is unau- 
thorized in absence of express statutory 
authority.—Brodkey v. Sioux City, 296 
N.W. 352, modifying and denying re- 
hearing 291 N.W. 171. 

Mont. The 1937 emergency statute 
authorizing certain designated govern- 
mental agencies.to make loans and to 
accept grants from the United States, 
and to enter into contracts for con- 
struction of public works, being the 
latest enactment on the subject, must 
be held to be controlling when in con- 
flict with prior statutes. Laws 1937, ec. 
115.—Hendrickson vy. Powell County, 
2 IP 20Ge1 99; 


N.Y. A _ statute which has a rea- 
sonable relation to object of the consti- 
tutional provisions devised to secure 
continuance in public service of those 
found competent to discharge the du- 
ties thereof is basically valid though 
it may also foster war service to the 
nation or some other legitimate ob- 
ject which in itself would not con- 
stitute a state or municipal purpose. 
Military Law, § 245, subd. 1; Const. 
art. 5, § 6; art. 8, §§.1, 2.—Hoyt v. 
Broome County, 34 N.B.2d 481, 285 
N.Y. 402, 134 A.L.R. 916, reversing 
25 N.Y.S:2d 527, 175 Mise. 896 

N.¥.Sup. The Wicks Law requiring 
cities unifying transit facilities to con- 
tinue to employ all employees of com- 
panies previously owning and operat- 
ing transit facilities does not violate 
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provisions prohibiting 
gift or loan of property or credit of 
local subdivision, restricting indebted- 
ness thereof and prohibiting impair- 
ment of benefits under a_ retirement 
system, Laws 1939, c. 927; Const. art. 
5, 7; art. 8, §§ 1, 2.—McKinnon 
v. Delaney, 27 N.Y.S.2d 713. 

Ohio. The statute providing that 
cities with fire departments, not usin 
the eight-hour shift system, shoul 
divide their firemen into not less than 
two platoons, each platoon to be on 
duty for a period of not more than 24 
hours and if on duty for 24 hours to 
be off duty for the next 24 hours, is 
not invalid because it required city 
to incur financial burdens without pro- 
viding any method or plan for meeting 
them, since cities of the state may be 
required within reasonable limits to 
provide funds for the purpose of car- 
rying out such legislation. Gen.Code, 

17-1a.—State ex rel. Strain v. Hous- 
on, 34 N.H.2d 219, 138 Ohio St. 208. 

8.C. The statute authorizing town 
of Hartsville to issue refunding bonds 
and permitting town council to sell 
them in such manner as the council 
may deem advisable is not unconsti- 
tutional as permitting issuance of 
bonds in excess of constitutional debt 
limit, and without a petition from a 
majority of the freeholders and an 
election held in pursuance therewith. 
Const antes: wer Lom artes ee 4esare, 
10, § 5, as amended; Act May 8, 1940, 
41 Stat. at Large, pt. 2, p. 2401. 
Bae vy. Stokes, 9 S.H.2d 785, 194 S. 
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Ark. The Housing Authorities Act 
ereated a public agency or authority 
for performance of necessary public 
purposes and uses, and not a private 
agency or authority for private pur- 
poses and uses, and any expenditures 
of public funds permitted or required 
by act are for a “public use’ in pro- 
motion of proper governmental func- 
tions. Acts 1937, p. tf toi 2.—Hogue 
v. Housing Authority of North Little 

Rock, 144 S.W.2da 49. 


Ark, The Housing Authorities Act 
authorizing erection of public low-rent 
housing projects, and providing that 
bonds and obligations of authority 
shall not be a debt of city, county, or 
state, or political subdivision thereof, 
and shall not constitute a debt within 
meaning of any constitutional or stat- 
utory limitation, and shall be paid ex- 
clusively from revenues of authority, 
does not authorize an_ unconstitu- 
tional “loan” or use of “municipal 
credit’, nor a misuse of public funds 
by municipalities. Acts 1937, p. 1088, 

14.—Hogue v. Housing Authority of 
North Little Rock, 144 S.W.2d 49. 

Obligations and bonds payable exclu- 
sively from revenues of agency issuing 
them are not municipal “debts” within 
constitutional provisions regulating is- 
sue of interest-bearing evidence of in- 
debtedness or within constitutional pro- 
hibition against loan of municipal 
eredit. Const. art. 12, § 5; Amend. 
No. 13.—Hogue v. Housing Authority of 
North Little Rock, 144 S.W.2d 49. 

Idaho. The defense of police officers 
charged with tortious or criminal acts 
is not a proper or necessary municipal 
expense, though act may be so close- 
ly related to discharge of a purely 
business function of the municipality 
as to render it a corporate act, as re- 
spects city’s right to pay for defense. 
Code 1932, § 49-1714; Const. art. 8, § 
4 City of Nampa vy, Kibler, 113 P.2d 


Police officers sued by citizens for 
battery allegedly committed in dis- 
eharge of their duties should have 
notified city council] and applied to 
have the city Breve ht in as party 
defendant, if they thought it city’s 
duty to furnish counsel and defend 
the action, and could not obtain re- 
imbursement from city for attorney’s 
fees and expenses in defending the ac- 
tion. Code 1932, §§ 49-1714, 49-1807; 
Const. art.,8, § 4.—City of Nampa vy, 
Kibler, 113 P.2d 411. : 

A city could not reimburse police of- 
ficers for attorney’s fees and expenses 
incurred in defending actions, against 


_ted_in discharge o 
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officers for battery allegedly commit- | 
their official duties. — 
Code 1932, §§ 49-1714, 49-1807; Const. 
art. 8, § 4 City of Nampa v. Kibler, 
113 P.2d 411. F a5 
Iowa. In determining validity of 
parking meter ordinances, meters were 
instrumentalities which city might 
properly have proceeded to procure, but — 
in order to accomplish such end city — 
expending its funds in order to pur- — 
chase meters was obliged to observe ~ 
limitations upon making of expendi- — 
tures by cities and towns that legisla- — 
ture had imposed and made mandatory. 
Code 1935, § 5663, subd. 16—Brodkey __ 
v. Sioux City, 296 N.W. 352, modify- 
ing and denying rehearing 291 N.W. 
Parking meter ordinances which pro- 
vided for payment for meters and in- 
stallation out of receipts obtained from 
operation of meters were invalid for — 
failure to observe statutory limitations 
upon making of expenditures by cities, — 
and disposing of revenue without law- ~ 
ful authority, and hence enforcement of 
such ordinances would be enjoined. — 
Code 1935, § 5663, subd. 16.—Brod 
key v. Sioux City, 296 N.W. 352, modi- 
fying and denying rehearing 291 N.W. 


na 
Any 


Iowa. contribution by state, or — 
any subdivision thereof, by way of 
taxation or other public money, to 
retirement or disability funds, is not ~ 
a donation for a ‘private purpose’, — 
but is a proper outlay for a “public 
purpose’, which purpose is to bring 
about a better or more efficient service 
in various departments by improving 
their personnel and morale through re- 
tention of faithful and experienced em- 
plovees.—Talbott v. Independent School 
Dist. of Des Moines, 299 N.W. 556, 230 
Iowa 949. ine 

Mass. Cities and towns may expend 
funds raised by taxation only for a 
public purpose sanctioned by law.— _ 
Burnham v. Mayor and Aldermen of 
Beverly, 35 N.E.2d 242. sf 


Under statutes authorizing the estab- 
lishment of airports, the appropriation 
of money therefor, and borrowing by 
cities and towns in connection with es- 
tablishment thereof, the establishment 
and maintenance of a municipal air- 
port constitute a “public purpose’. G 
L.(Ter.Ed.) c. 40, § 5(35); 
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(12); ¢. 90, § 51, as added by St.1939, 
e. 393, 3.—Burnham v. Mayor and © 
Aldermen of Beverly, 35 N.E.2d 242. ie 

Mont. The statute providing for spe- ag 
cial improvement district revolving 


fund and for loans to such fund from 
general fund of city is not violative of 
constitutional prohibition against loan- 
ing of city’s credit to an individual, 
association or corporation, though part 
of project to carry out improvement | 
within the city is located outside the ff 
city. Rev,Codes 1935, §§ 5277.1 to 
5277.5; Const.Mont, art. 13, § 1.—Han- 
sen v. City of Havre, 114 P.2d 1053. — é 
N.Y.App.Div. When a city bids for Ns 
property more than the amount of its ie 
tax lien, the excess moneys are not 
used for ‘‘city purposes’, especially 
when the land acquired is not needed 
for nublic purposes. Const. art. 8, § 
2.—Bauer vy. City of Niagara Falls, 
29 N.Y.S.2d 448, 262 App.Div. 938. 


N.Y.Sup. Under constitutional provi- 
sion that indebtedness shall not be con- 
tracted for longer than the period of 
probable usefulness of the object or 
purpose for which the indebtedness is 
to be contracted, board of transporta- 
tion of the city of New York had no 
power to lease omnibuses to replace 
existing trolley car equipment for a 

eriod of seven years where General 

unicipal Law fixed the period of prob- 
able usefulness of motor vehicles other 
than passenger vehicles having a seat- 
ing capacity of less than ten persons at 
five years. General Municipal Law, § 8- 
b, subd. 20; Const. art. 8, § 2.—Smull 
v. Delaney, 25 N.Y.S.2d 887, 175 Mise. 
795 


N.Y.Sup. The ‘purpose’ contemplat- 
ed by the constitutional provision pro- 
hibiting a county, city, town, village or 
school district from contracting any in- 
debtedness except for county, city, 
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town, village or school district purposes 
is something for the common good and 
general welfare of the municipality, 
sanctioned by its citizens, public in 
character and authorized by the legisla- 


ture. Const. art. ‘8, § 2—Hoyt v. 
Broome County, 25 N.Y.S.2d 527, 175 
- Mise. 896 


Under statute prohibiting a county, 
city, town, village or school district 
from giving or loaning money in aid 
of an individual or from’ contracting 
any indebtedness except for county, 
city, town, village or school district 
purposes, actual services must be ren- 
dered to the political subdivision before 
pay can be given. Const. art. 8, §§ 1, 2. 
—Hoyt v. Broome County, 25 N.Y.S.2d 
527, 175 Misc. 896. : 

N.D. BHxpenditure by city of money 
raised by general taxation in payment 
of deficiencies resulting in fund set 
apart to pay special assessment war- 

rants for improvement does not con- 
stitute a “donation” nor dees obligation 
to levy such tax amount to ‘loan of 
credit” by city in violation of Constitu- 
tion. Comp.Laws 1913, § 3716, as 
amended; Const. § 185.—Marks v. City 
of Mandan, 296 N.W. 39. 

§ 4032 
Fla. 


to the Housing Authority of Jackson- 
ville by the United States Housing 
Authority to finance proposed project 
estimated to cost more than amount 
of loan agreed to be made by the 
United States Housing Authority could 
not be attacked as in defiance of law 
and as am expenditure of public funds 
without authority of law, in view of 
statute authorizing every authority to 
do everything necessary to secure the 
financial aid of the federal government, 
Acts 19387, ¢c. 17981, § 21.—Higbee v. 
Housing Authority of Jacksonville, 197 
So. 479, 1438 Fla. 560. 

S.C. The expenditure of public funds 
for slum clearance under the State 
Housing Law is proper. Act March 
19, 1934, 38 St. at Large, p. 13868, as 
amended:—Woodworth vy. Gallman, 10 
$.H.2d 316, 195 S.C. 157. 

§ 4046 

Ark. The provision in Housing Au- 
thorities Act relafing to donations from 
general revenues of city to pay esti- 
mated administrative expenses of au- 
thority for first year is not unconsti- 
tutional, since Housing Authority, in 
as much as it serves a public purpose 
and use, can appropriate funds from its 
general revenues if it has such reve- 
nues, and such an appropriation be- 
comes necessary in interest of public 
welfare. Acts 1937, p. 1074.—Hogue v. 
Housing Authority of North Little 
Rock, 144 S.W.2d 49. 

Fla. Generally, laws establishing 
pension system for municipal employees 
are sustained as valid on ground that 
pensions are in nature of ‘‘compensa- 
tion” for services previously rendered 
and for which pay was withheld to 
‘induce long continued and~— faithful 
service, and “pensions” are not re- 
garded in nature of increased compen- 
sation to public servants nor as in- 
-volving a “gift’’ of city’s money with- 


in constitutional prohibitions.—Voor- 
hees v. City of Miami, 199 So. 313. 
Idaho. City authorities have no dis- 


cretion to give away public funds or 
pay other people’s bills. Code 1932, § 
49-1714-—City of Nampa y. Kibler, 
143 P.2d 411. 

N.Y.Sup. Under statute prohibiting 
a county, city, town, village or school 
district from giving or loaning money 
in aid of an individual or from con- 
tracting any indebtedness except for 
county, city, town, village or school dis- 
trict purposes, actual services must be 
rendered to the political subdivision be- 
fore pay_can be given. Const. art. 8, 
§§ 1, 2—Hoyt v. Broome County, 25 N. 
Y.S.2d 527, 175 Misc, 896. 

N.Y.Sup. The Wicks Law requir- 
ing cities unifying transit facilities to 
continue to employ all employees of 
companies previously owning and op- 
erating transit facilities does not vio- 
late constitutional provisions prohibit- 
ing gift or loan of property or credit 
of local subdivision, restricting indebt- 
edness thereof and prohibiting impair- 


The making of temporary loans . 
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ment of benefits under a_ retirement 


system. Laws 1939, ¢. 927; Const. 
art. 5, § 7; art. 8, §§ 1, 2—McKinnon 
vy. Detaney, 27 N.Y.S.2d 713 


N.D. Hxpenditure by city of money 
raised by general taxation in payment 
of deficiencies resulting in fund set 
apart to pay special assessment war- 
rants for improvement does not consti- 
tute a “donation” nor does obligation to 
levy such tax amount to “loan of cred- 
it’? by city in violation of Constitution. 
Comp.Laws-1913, § 3716, as amended; 
Const. § 185.—Marks v. City of Man- 
dan, 296 N.W. 39. 2 : 

Okl. A judgment against a city for 
void assessments for main and submain 
sewers did not violate the section of 
the Constitution prohibiting a city to 
appropriate money for the benefit of 
individuals. Okl.St.Ann.Const. art. 10, 
ee har v. Chambless, 113 P.2d 

Wash. A city ordinance establishing 
city employees’ pension system does 
not violate constitutional provision 
prohibiting city from giving money to 
any individual, as pensions immediate- 
ly payable thereunder to employees 
not contributing to pension fund or 
performing services after effective date 
of ordinance are not ‘‘gratuities,’’? but 
additional compensation for valuable 
services rendered. Const. art. 8, Pag 


ae v. City of Tacoma, 108 
48. 
§ 4047 
Ky. Municipal bonds issued in ex- 


cess of constitutional and statutory 
limitations of indebtedness are void as 
to such excess, whether the holder is 
a bona fide holder or not, and where 
only part of the issue is excessive, each 
bond is to be treated as only partly 
valid and its due proportion to the 
whole debt attempted to be incurred 
may be recovered.—Pulaski County v. 
Ben Hur Life Ass’n of Crawfordsville, 
Ind., 149 S.W.2d 738, 286 Ky. 119. 

Me. The purpose of constitutional 
debt-limit provision is to prevent the 
abuse of municipal credit, which might 
result in ruinous taxation, and to pro- 
tect taxpayers and their property. 
Const. Amend. art. 34.—Wakem v. In- 
habitants of Town of Van Buren, 15 
A.2d 873. 

The validity of a municipal debt, 
upon which an action is brought so 
far as limitation of indebtedness is 
concerned, must be determined as of 
time when debt was incurred. Const. 
Amend. art. 84.—Wakem vy. Inhabitants 
of Town of Van Buren, 15 A.2d 873. 

Okl. The constitutional provisions 
governing amount of ad valorem tax 
and increased rate for public buildings 
do not conflict with provision limiting 
indebtedness of political subdivisions, 
and such provisions are intended for 
different purposes. Okl1.St.Ann.Const. 
art. 10, §§ 9, 10, 26—Oklahoma County 
Hxcise Board v. Kurn, 115 P.2d 113. 

Pa. While constitutional provision 
provides merely a limit upon power 
of city of Philadelphia to contract in- 
debtedness and not upon power of 
taxation, underlying purpose of pro- 
vision is to serve as a limit to taxa- 
tion as a protection to taxpayers. 53 
P.S. §§ 6757-6760; P.S.Const. art. 9, 
§ 8—In re Petition of City of Phila- 
delphia, 16 A.2d 32, 340 Pa. 17. 

Pa, Persons contracting with a gov- 
ernmental agency must at their peril 
know the extent of the power-of its 
officers making the contract, and- if 
the validity of the contract depends 
on the amount of the agency’s per- 
mitted indebtedness, the contractor 
must ascertain its limitations in that 
regard.—Innes v. School Dist. of City 
of Nanticoke, 20 A.2d 225, 342 Pa. 433. 


§ 4050 

Ala. In determining whether pro- 
posed municipal bond issue would yi- 
olate constitutional debt limitation or 
constitutional provision requiring sub- 
mission of bond issues creating debt 
of municipality to vote of people, the 
result attempted to be brought about 
by the proposal is the prime considera- 
tion and the controlling test is to be 
found by regarding substance rather 
than form and in looking at its prac- 
tical operation and effect when con- 


sidered in the light of the constitu- 
tional restrictions against improvident 
borrowing which the organic law ob- 
viously intended to impose. Const. §§ 
222, 225.—Fuller v. City of Cullman, 
199 So. 2, 240 Ala. 309. 

Fla. Where bonds of the City of Fort 
Lauderdale, which were to be refunded, 
had been validated by decree of the cir- 
cuit court, and it was not shown that 
such bonds when issued exceeded the 
charter debt limit, the fact that pro- 
posed issue of refunding bonds would 
exceed the charter debt limit on basis 
of current property valuations did not 
affect validity of zefunding, bond issue. 
Acts 1931, 2d Ex.Sess., c. 15772.—Rich- 
ard v. City of Fort Lauderdale, 1 So. 


2d 202. 
§ 4051 

S.C. The statute authorizing town 
of Hartsville to issue refunding bonds 
and permitting town council to sell 
them in such manner as the council 
may deem advisable is not unconsti- 
tutional as permitting issuance of 
bonds in excess of constitutional debt 
limit, and without a petition from a 
majority of the freeholders and an 
election held in pursuance therewith. 
Const. art. 2, § 13; art, 8, § 7; art. 10, 
§ 5, as amended; Act May 8, 1940, 41 
Stat. at Large, pt. 2, p.. 2401.—Kalber 
v. Stokes, 9 S.H.2d 785, 194 S.C. 339. 

§ 4053 

‘Ky. In determining whether an in- 
debtedness exceeds the constitutional 
limit, the time when bonds were sold 
is controlling and not the time of the 
election. Const. § 158—Howard v. 
Town of Loyall, 144 S.W.2d 502, 284 
Ky. 233. 

La. Separate municipal bond issues 
for the construction of drains, sewers, 
and street improvements were not is- 
sues for the same thing within meaning 
of constitutional debt limit provision 
prohibiting municipalities from incur- 
ring indebtedness for any of enumerat- 
ed purposes in excess of 10 per cent. 
of assessed valuation of taxable prop- 
erty. Const.1921, art..14, § 14(b, f).— 
Houssiere vy. City of Jennings, 197 So. 
750, 195 La. 1042. 

Ky. Proposed bond issue to be dat- 
ed eight months earlier than date of, 
but to bear interest from same date as 
maturity date of outstanding bonds to 
be retired out of proceeds of new issue, 
which proceeds from sales before such 
maturity date were to be placed on 
deposit for sole purpose of retiring the 
maturing bonds and therefore would be 
considered as in the nature of a “‘sink- 
ing fund” in determining city’s in- 
debtedness, would not result in an in- 
crease or duplication of city’s indebted- 
ness.—City of Frankfort vy. Harrod, 143 
S.W.2d 292, 283 Ky. 755. 

Proposed bond issue to retire out- 
standing bonds at their maturity could 
not result in city’s constitutional debt. 
limitation being exceeded, since pro- 
posed issue was merely a renewal or 
continuation of an outstanding valid 


indebtedness. Const. § 158.—City of 
Frankfort v. Harrod, 143 S.W.2d 292, 
283 Ky. 755. ’ 

Ky. Where opinion of the Court of 


Appeals, delivered December 16, 1938, 
prohibited cities from adopting an in- 
sufficient tax rate and issuing bonds 
to cover the deficit, but preserved 
rights created under former opinions 
which permitted indebtedness to be 
incurred if total indebtedness did not 
exceed amount which might have been 
realized if maximum rate had been im- 
posed, payments which city was re- 
quired to make in 1938 on its bonded 
indebtedness would be excluded from 
consideration in determining whether 
floating indebtedness was contracted 
in violation of the Constitution. Const. 
§ 157.—Payne v. City of Covington, 143 
S.W.2d 727, 283 Ky. 848. 

Pa. Under ordinance of city of Phil- 
adelphia requiring payment to be made 
not only by those availing themselves 
of right to connect with sewer but by 
all to whom it is made available by its 
Pesgere: the revenue derived thereby 
S not such “income” ag will support 
a debt exclusion under constitutional 
provision providing that outstanding 
and proposed sewer indebtedness be 
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es a oe ; ss! ' us 
wholly excluded in ascertaining city’s 
borrowing capacity. 53 P.S. §§ 1030, 
1031, 6757-6760; P.S.Const. art. 9, 
8.—In re Petition of City of Philadel- 
phia, 16 A.2d 32, 340 Pa. 17. 

In determining whether sum expend- 
ed and proposed to be borrowed by 
city of Philadelphia in construction 
of sewer system was a self-liquidating 
utility debt within constitutional pro- 
vision directing that a self-liquidating 
utility indebtedness be wholly excluded 
in ascertaining city’s borrowing capac- 
ity, that a special fund would be cre- 
ated was of no importance. 53 P.S. §§ 
6757-6760; P.S.Const. art. 9, § 8—In 
re Petition of City of Philadelphia, 16 
A.2d 32, 340 Pa. 17. 


§ 4056 : 

Pa. Where city of Philadelphia, 
which had had no general borrowing 
capacity since 1933, had a net. debt, 
after making allowable deductions, in 
February, 1940, exceeding debt limit 
by $24,000,000, and, pursuant to city’s 
petition filed in January, 1940, in court 
of common pleas to have determined 
the amount of its debt invested and to 
be invested in city’s water supply 
system which could be excluded from 
city’s indebtedness, in ascertaining its 
borrowing capacity, a decree was en- 
tered directing exclusion of $28,438,900 
of outstanding indebtedness and_ fur- 
ther sums, not to exceed $22,000,000, 
proposed to be borrowed and invested 
in system, a subsequent $18,000,000 
bond issue for rehabilitation of system 
did not violate municipal ‘‘debt’” pro- 
vision in the Constitution. 563 P.S. §§ 
3301 et seq., 6757 et seq.; P.S.Const. 
art. 9, § 8.—Atkins v. City of Phila- 
delphia, 14 A.2d 423, 339 Pa. 345. 

Under constitutional debt limitation 
provision for municipalities, the city 
may contract new loans. for self-sus- 
taining utilities regardless of status of 


its general borrowing capacity. P.S. 
Const. art. 9, § 8.—Atkins v. City of 
14 A.2d 423, 339 Pa. 


Philadelphia, 
34 


. 


§ 4060 

C.C.A.Pa. The law will not apply the 
quasi-contractual theory of recovery if 
result would be to increase indebted- 

‘ness of municipality in Pennsylvania 
to an amount exceeding the limitation 
prescribed by constitution. P.S.Pa. 
Const. art. 9, § 8.—American La France 
Fire Engine Co., to Use of American 
La France & Foamite Industries v. 
Borough of Shenandoah, 115 F.2d 866, 
affirming 30 F.Supp. 251. 

Ill. ‘‘Become indebted” within con- 
stitutional provision against becoming 
indebted beyond a specified limit means 
voluntarily incurring a legal liability 
to pay in any manner or for any pur- 
pose, and for purpose of the limitation 
a “debt” payable in the future, or on 
a contingency, is a debt, irrespective of 
its purpose. Smith-Hurd Stats.Const. 
art. 9, § 12.—Austin v. Healy, 35 N.E. 
2d 78, 376 Ill. 633. 

Iowa. To constitute a ‘‘debt” against 
an incorporated town within the consti- 
tutional debt limitation, there must he 
an obligation which the town must 
meet with its funds or property, and it 
must be a pecuniary liability or a 
charge against the town’s general cred- 
it. Const. art. 11, § 3.—Interstate Pow- 
er Co. v. Incorporated Town of McGreg- 
or, 296 N.W. 770. 

Ky. An ordinance agreeing to con- 
tract with Municipal Housing Commis- 
sion, which in its broad aspect merely 
constituted authority or encouragement 
to proceed with slum clearance develop- 
ment and did not commit city definite- 
ly and absolutely except to tax exemp- 
tion, was not invalid under debt limita- 
tion provisions or under statute re- 
quiring ordinances for expenditure of 
more than $1,000 to lay over a week 
before adoption, notwithstanding ref- 
erence in preamble to statute requir- 
ing city to contribute as basis for 
eontribution by federal government. 
Ky.St. §§ 2741x-1 et seq., 3070, 3235dd- 
42, 4026; Const. §§ 157, 158,170; 42 
U.S.C.A. § 1401 et seq,—Jones vy. City 
of Paducah, 142 S.W.2d 365, 283 Ky. 
628. : 

Mo. A provision of city ordinance, 

authorizing issuance of bonds for en- 


_ therefrom, 


. France Fire Engine Co., 


largement and modernization of city 
market solely on credit of income 
that if revenue from en- 
larged market was insufficient to pay 
for operation and repairs and also pay 
bonds with interest when due, city 
would pay for operation and repairs 
from other sources, held not unconsti- 
tutional, as such liability is contin- 
gent, and hence not a “debt” of city 
within constitutional provision limiting 
indebtedness thereof. Kansas City 
Charter, art. 1, § 1, subsec. 7; Mo.St. 
Ann.Const. art. 10, § 12.—Woodmansee 
v. Kansas City, 144 S.W.2d 187. 

_N.D. Where obligation of municipal- 
ity rests wholly upon a contingent lia- 
bility, there is no ‘“‘debt” created with- 
in the constitutional inhibition until 
the contingency occurs. Const. § 184. 
—Marks v. City of Mandan, 296 N.W. 


§ 4061 

C.C.A.Pa. A Pennsylvania municipal- 
ity may undertake to pay out of cur- 
rent revenues for equipment or supplies 
to be used or services to be rendered 
notwithstanding constitutional limita- 
tion has been exceeded, since no “debt” 
is added thereby to the sum total of 
municipal indebtedness, and a quasi 
contract may be imposed upon a mu- 
nicipality to pay for fair rental value 
of equipment furnished to and used 
by it under similar circumstances. P. 
8.Pa.Const. art. 9, § 8.—American La 
to Use of 
American La France & Foamite In- 
dustries vy. Borough of Shenandoah, 115 
F.2d 866, affirming 30 F.Supp. 251. 


Ga. The statute providing for vali- 
dating bonds and proceedings for their 
authorization and issuance by cities in 
financing projects aided by loans or 
grants from federal government is not 
unconstitutional as authorizing viola- 
tion of constitutional provisions pro- 
hibiting municipal corporations from 
incurring debts in excess of 7 per cent. 
of assessed value of all taxable prop- 
erty, and requiring that before political 
divisions incur bonded indebtedness 
they must provide for assessment and 
collection of an annual tax sufficient in 
amount to pay principal and interest 
of debt within 30 years from date of 
incurring of indebtedness. Laws 1939, 
DD LIS nL79,u88 (0) 2s cConst. arte lisa is 
7, pars. 1, 2.—Town .of McIntyre v. 
Scott, 12 S.E.2d 883, 191 Ga. 4738. 

Ill.App. Generally, if the city has in 
its treasury or at its immediate com- 
mand by the collection of taxes levied 
or presently payable sufficient funds 
to pay current expenses, then as to 
such expenses no ‘debt’ is created 
within the constitutional or statutory 
limitations on debt.—Randolph-Perkins 
Co. v. City of Highland Park, 35 N. 
H.2d 826, 311 Ill.App. 8. 

Where various items included in the 
annual appropriation ordinance of the 
city are within the current revenue 
for the year, such amounts are not to 
be regarded as creating ‘‘indebtedness” 
witnin statutory limitations on debt. 


dolph-Perkins Co. of 
see Park, 35 N.H.2d 826, 311 Ill.App. 


4062 

D.C.Okl. The constitutional provi- 
sion limiting city indebtedness was not 
applicable to assessments which city 
levied against itself in 1929. for that 
portion of cost of street improvement 
in front of lots in irregular blocks, 
which was deemed to be in excess of 
benefits accruing to such lots, notwith- 
standing that the lots were not munici- 
pally owned, where such assessments 
were authorized by statute. 11 Okl. 
St.Ann. § 101; OkI.St.Ann.Const. art. 
10, § 26.—City of Enid ex rel. Versluis 
v. Robinson, 39 F.Supp. 923. 

§ 4064 

Ala. Where sewerage disposal system 
of city of Cullman was inadequate as 
originally constructed, system would 
not produce further revenue if it re- 
mained unfinished, outstanding bond- 
holders agreed to purchase proposed 
additional bonds for completion of the 
system, to be issued on a parity with 
outstanding bonds, and no revenue of 


aT Wane ‘4 lS aed VE et oa 


city other than that derived from op- 
eration of the system would be pledged 
to payment of the additional bonds, the 
proposed bond issue would not create 
an “indebtedness” of city affected by 
constitutional debt limitations and 
would not violate constitutional provi- 
sion requiring submission of proposed 
bond issues creating debt of city to 
vote of people. Gen.Acts Ex.Sess.1933, 
p. 88; p. 93, § 19, as amended by Gen. 
Acts Sp.Sess.1936-37, p. 241, § 8; 


2 4064 


Const. §§ 222, 225.—Fuller v. City of 


Cullman, 199 So. 2, 240 Ala. 309. 
Jil. A statute which authorized mu- 
nicipal corporation, in order to finance 


improvement and construction of sew- 


erage system, to issue revenue bonds 
payable solely from reyenues derived 
rom operation of such system, and 
which authorized the pledging of no 
property of the city as security for 
payment of the bonds, did not author- 
ize an increase in municipality’s ‘in- 
debtedness’”’, and hence did not violate 
constitutional limitations on amount of 
indebtedness a municipality may incur. 
Smith-Hurd Stats. c. 24, § 490h et seq.; 
Smith-Hurd Stats.Const. art. 9, § 12.— 
City of Edwardsville v. Jenkins, 33 N. 
E.2d 598, 376 Ill. 327, 134 A.L.R. 891. 
Ill.App. Where cost of local im- 
Irovements was to be paid by special 
fesessments against the property bene- 
ted, contract for engineering services 
providing that engineering firm should 
be paid from sucu assessment did not 
create a ‘‘debt” 
the meaning of statutory and constitu- 
tional limitations on debt. 
Hurd Stats. ¢c. 113, § 44.—Randolph- 
Perkins Co. v. City of Highland Park, 
35 N.H.2d 826, 311 Ill.App. 308. 
Iowa. Revenue bonds payable from 


and secured by net earnings of munic- 


ipally owned electric light and power 
system and not enforceable in any man- 


Smith-— 


ner by taxation as a general obligation i 


of incorporated town, 
tute ‘‘debts’” within the constitutional 
debt limitation. 
to 6134.05; Const. art. 11, § 3.—Inter- 
state Power Co. v. Incorporated Town 
of McGregor, 296 N.W. 770. ; 
The constitutional or statutory deb 

limitation applicable to a municipality 
does not apply to an indebtedness in- 
curred in the construction of a public 
project to be paid for wholly out of 
the revenue and income arising from 
the operation thereof. Const. art. 11, 
§ 3.—Interstate Power Co. v. Incorpo- 
rated Town of McGregor, 296 N.W. 770. 


On question whether revenue bonds. 


payable solely from net earnings of 
municipally owned electric light and 


power system constituted debts within ~ 
the constitutional debt limitation, the © 


fact that the incorporated town might 
expressly or impliedly agree to make 
its rates sufficiently high to raise the 
required revenue was not the contract- 
ing of a general “debt” or financial ob- 
ligation, nor was it important that the 
bonds were secured by a mortgage on 
the property itself. Code 1939, 
6134.01 to 6134.05; Const. art. 11, § 3. 
—Interstate Power Co. y. Incorporated 
Town of McGregor, 296 N.W. 770. 

Mo. City market improvement bonds, 
issued solely on credit of income from 
market, as authorized by ordinance pro- 
viding that no tuxes should be levied 
to pay bonds, did not constitute ‘in- 
debtedness”’ of city within constitution- 
al provision limiting amount thereof. 
Kansas City Charter, art. 1, § 1, subsec. 
7; Mo.St.Ann.Const. art. 10, § 12.— 
Woodmansee v. Kansas City, 144 S.w. 
2d, 137. 

Mont. The possibility that part of 
bonds issued by special improvement 
district may have to be paid with 
moneys obtained from revolving fund 
which in turn is created by tax levy on 
property of the city does not mean that 
the bonds create a “city debt’? within 
constitutional provision fixing debt 
limitation, since plan is merely an ar- 
rangement whereby the city, through 
the revolving fund, loans money to the 
district. Rev.Codes 1935, § 5277.1 et 
seq.; Const, art. 13, § 6.—Hansen v. 
City of Havre, 114 P.2d 1053. 

Agreement by city council with Re- 
construction Finance Corporation that 


Code 1939, § 6134.01 — 
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tion vested in municipality, 


- obligation undertaken by city 


agreed to be imposed, 
‘is created, 


§ 4064 


city would, to extent permitted by law, 
issue orders authorizing loans from re- 
volving fund to special improvement 
district in amount sufficient to make 
good any deficiency in bond and inter- 
est accounts of such improvement dis- 
trict did not cause bonds to become an 
indebtedness of the city within consti- 
1 “city debt” 
limitation. Rev.Codes 1935, § 5277.1 et 
seq.; Const. art. 13, § 6.—Hansen vV. 
City of Havre, 114 P.2d 1053. 

_N.D. Bonds, warrants, contracts or 
other obligations issued or entered in- 
to by state or its municipalities, when 
Specially authorized by statute, do not 
come within meaning of words ‘debt’ 
or “indebtedness” as used by debt limi- 
tation provisions of Constitution if such 
obligations are secured by and payable 


exclusively from payment of revenues 
realized from public property acquired 


with proceeds of obligations or assess- 
ments of private property benefited by 
special improvements. Const. §§ 182, 
183.—Marks vy. City of Mandan, 296 
N.W. 39. 

Pa. If fund from which obligations 
are to be paid is to be created by levy 
of a tax under general power of taxa- 
although 
contract stipulates that no general in- 


_debtedness for stipulated amount sh 


be created against city, and dmeaard 
is to 
anticipate, and pledge the tax 
“indebtedness’’ 
and contract is void if 
existing indebtedness of municipality 
has reached the constitutional limit.— 
In re Petition of City of Philadelphia, 


levy, 


(16 A.2d 32, 340 Pa. 17. 


§ 4066 
Ill.App. Generally, if the city has 
in its treasury or at its immediate 
command by the collection of taxes 
levied or presently payable sufficient 
funds to pay current expenses, then 


as to such expenses no ‘‘debt’’ is cre- 


ated within the constitutional or stat- 


-utory limitations on debt.—Randolph- 


Perkins Co. v. City of Highland Park, 
85 N.H.2d 826, 311 Ill.App. 308. 

Me. Unless otherwise provided in 
Constitution, a debt of a municipality, 
valid when incurred, will not be ren- 
dered invalid by mere failure of mu- 
nicipal officers to pay it out of proper 
tax money when _ collected. Const. 
Amend. art. 34.—Wakem v. Inhabitants 
of Town of Van Buren, 15 A.2d 8738. 

The constitutional provision that 
debt limit should not apply to tempo- 
rary loans to be paid out of money 
raised by taxes during year in which 
they are made was adopted for prac- 
tical purpose of enabling towns and 
cities up to their debt limit to borrow 
money in anticipation of taxes already 
assessed, so that they might be able 
to continue to carry on their necessary 
governmental activities, and the consti- 
futional provision does not deal with 
effect of a failure to pay within the 
year. Const, Amend, art. 34.—Wakem 
v. Inhabitants of Town of Van Buren, 
15 A.2d 873. 


In construing constitutional provi- 
sion that debt limit did not apply to 
temporary loans to be paid out of 
money raised by taxes during year in 
which they are made, it is not to be 
assumed that adopters of constitution 
intended that such temporary loans, 
valid when made, should become in- 
valid if not actually paid out of money 
raised by taxes during year in which 
they were made, in absence of apt 
words indicating such intention. 
Const. Amend. art. 34.—Wakem vy, In- 
habitants of Town of Van Buren, 15 
A.2d 873. 
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Ala, In determining whether  pro- 
osed municipal bond issue would vio- 
ate constitutional debt limitation or 
constitutional provision requiring sub- 
mission of bond issues creating debt 
of municipality to vote of people, the 
result attempted to be brought about 
by the proposal is the prime considera- 
tion and the controlling test is to be 
found by regarding substance rather 
than form and in looking at its practi- 
cal operation and effect when con- 
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sidered in the light of the constitu- 
tional restrictions against improvident 
borrowing which the organic law ob- 
viously intended to impose. Const. §§ 
222, 225.—Fuller vy. City of Cullman, 
199 So. 2, 240 Ala. 309. : : 

Ala. Where sewerage disposal sys- 
tem of city of Cullman was inadequate 
as originally constructed, system would 
not produce further revenue if it re- 
mained unfinished, outstanding bond- 
holders agreed to purchase proposed 
additional bonds for completion of the 
system, to be issued on a parity with 
outstanding bonds, and no revenue of 
city other than that derived from op- 
eration of the system would be pledged 
to payment of the additional bonds, 
the proposed bond issue would not 
ereate an “indebtedness” of city af- 
fected by constitutional debt limita- 
tions and would not violate constitu- 
tional provision requiring submission 
of proposed bond issues creating debt 
of city to vote of people. Gen.Acts Ex. 
Sess.1933, p. 88; p. 98, § 19, as amend- 
ed by Gen.Acts Sp.Sess.1936-37, p. 2 £1, 
§ 8; Const. §§ 222, 225.—Fuller v. 
oly of Cullman, 199 So, 2, 240 Ala. 


Cal. That San Francisco might lose 
some economic benefit from payment of 
a civil engineer’s fee did not invalidate 
contract to procure engineer’s services 
for five years to aid in the solution of 
traffic and transit problems under con- 
stitutional debt limit provision, nor 
was that provision yiolated because 
there was no showing that under no 
possibility would funds be available for 
future years. Const. art. 11, 138.— 
City and County of San Francisco v. 
Boyd, 110 P.2d 10386. 


Fla. Where the principal and inter- 
est of water works revenue certificates 
issued by city to finance the enlarge- 
ment of city’s water works system were 
mmade payable from the net revenues of 
the enlarged system so that no addi- 
tional tax burden was thereby under- 
taken, the city, despite general consti- 
tutional provisions requiring approving 
vote of freeholders, had power to issue 
such certificates without approval of 
freeholders. Const. art. 9, § 6.—State 
v. City of St. Petersburg, 198 So. 837. 

Fla, Under constitutional prohibition 
against issuance of bonds by cities un- 
less approved by freeholders at an elec- 
tion, city of Jacksonville could not 
issue paving certificates for amounts 
assessed against abutting property for 
street improvement without required 
election, though it was stipulated that 
paving certificates should not be obli- 
gations of city and that payment of 
paving certificates and interest on them 
should not be guaranteed by the city. 
Sp.Acts 1939, ce. 20100; Const. art. 9, § 
6, as amended.—Clover Leaf, Ine vy, 
City of Jacksonville, 199 So. 923, 


Fla. Proposed water revenue bonds 
of the city of Miami were not invalid 
because the trust agreement setting out 
the conditions governing issuance of the 
bonds contained provision that the city 
should pay, for water taken through fire 
hydrants for the prevention and extin- 
guishment of fires and for flushing 
streets and sewers, a sum of not less 
than $30 for each hydrant per annum, 
on ground that there was the incur- 
rence of a “debt” without an election in 
violation of the Constitution. Const. 
art. 9, § 6, as amended in 1930.—State 
v. City of Miami, 200 So. 535. 

Water revenue bonds of the city of 
Miami, which were to be paid from an- 
ticipated net income from water dis- 
tribution system, were valid though no 
election was held, as against conten- 
tion that a ‘“‘debt’’, was incurred with- 
out an election in violation of the Con- 
stitution. Special Acts 1939, ec. 19980, 
19982; Const. art. 9, § 6, as amended 
7 penpals v. City of Miami, 200 

0. 535. 


Idaho. The statute relating to hous- 
ing authorities does not provide for 
electors or elections and does not au- 
thorize or permit levy or collection of 
tax by housing authority, and such au- 
thority’ is ‘not °a”*“county”,: “city”, 
“town”, “township”, “board of educa- 
tion”, or ‘school district” or other 


“subdivision of state’ within constitu- — 
tional provision limiting indebtedness 
incurred by such subdivisions unless 

two-thirds of electors approve indebted- 

ness and unless provision for payment 

be made, and hence statute is not void 

as conflicting with such constitutional 

provision. Laws 1939, ¢c. 234; Const. 

art. 8, § 3.—Lloyd v. Twin Falls Hous- 

ing Authority, 113 P.2d 1102. } 

Ky. The constitutional provision 
limiting tax rate of cities, towns, coun- 
ties, taxing districts, and other mu- 
nicipalities, and prohibiting them from 
becoming indebted in excess of their 
income for year without assent of two- 
thirds of the voters thereof at an 
election, should be strictly interpreted. 
Const. § 157.—Miles v. Lee, 143 S.W.2d 
843, 284 Ky. 39. 

Ky. Where proposed bond issue by 
city would not increase city’s bonded 
indebtedness beyond maximum_ per- 
mitted by Constitution and uncollected 
taxes for the year 1938, plus additional 
taxes which city might have levied 
for the year within limitations pre-. 
seribed by the Constitution, would ex- 
ceed the floating indebtedness, so much 
of the floating indebtedness as accrued 
during 1938 was not incurred in viola- 
tion of the constitutional provision that 
no municipality shall become indebted 
to an amount exceeding, in any year, 
the income and revenue provided for 
such year, without the assent of two- 
thirds of the voters. Const. §§ 157, 158. 
—Payne v. City of Covington, 146 S.W. 
2d 54, 285 Ky. 14. 

Since in 1939 the rule which treated 
as valid all indebtedness contracted by 
a municipality within the amount which 
would have been available had the 
municipality levied the maximum tax 
permitted by the Constitution was no 
longer in force, the validity of city’s 
proposed bond issue in 1939 in excess 
of amount of indebtedness chargeable 
to 1938 would depend on whether an 
amount equivalent to that excess would 
have been available to the city had 
it realized its anticipated revenue based 
on the taxes actually levied for that 
year. Const. §§ 157, 158.—Payne v. 
me Me Covington, 146 S.W.2d 54, 285 

y. 14. Z 

Where, according to city comptroller, 
city’s legally anticipated income for 
1939, including license fees, ete., and 
“other receipts”, exceeded revenues ac- 
tually collected by $211,805.04, but 
amount of uncollected taxes for the 
year alone, $137,404.71, exceeded the 
difference between the amount of pro- 
posed bond issue of $350,000 in the year 
1939 and the floating indebtedness 
properly chargeable to 1938, proposed 
bond issue did not violate constitution- 
al provision that no municipality shall 
become “indebted” to an amount ex- 
ceeding, in any year, the income and 
revenue provided for such year, without 
the assent of two-thirds of the voters. 
Const. § 157.—Payne v. City of Coving- 
ton, 146 S.W.2d 54, 285 Ky. 14. 

Mo. Bonds payable solely from the 
revenue of a municipal utility do not 
come within provision of Missouri Con- 
stitution relating to limit of municipal 
“indebtedness”, and how it may be in- 
creased. Mo.St.Ann.Const. art. 10, § 12. 


ria | v. Kansas City, 152 S.W.2d 
Where water department revenue 


bonds of Kansas City provided that 
proceeds from sale thereof should be 
held in a separate fund and be used 
solely to pay an equal principal 
amount of outstanding general obliga- 
tion bonds, there is no increase in 
city’s “indebtedness” in violation of 
constitutional provision limiting city’s 
indebtedness and providing how it 
may be increased, as against contention 
that refunding bonds might be issued 
before an equal amount of original 
bonds were cancelled, thereby increas- 
ing the city’s indebtedness without 
vote by qualified electors. Rev.St.1939, 
§ 3279, Mo.St.Ann. § 2892, p. 749; Mo. 
St.Ann:Const. art. 10, § 12.—Dodds v. 
Kansas City, 152 8.W.2d 128. 

The provision that revenue bonds of 
Kansas City water department may 
mature serially over a period of twen- 
ty-five years and may be callable at 


me} 


108 at city’s option is not in conflict 
«with constitutional provision relating 
: to limit of municipal “indebtedness” 
and providing how it may be increased, 
since such provision does not apply to 
revenue bonds. Mo.St.Ann.Const. art. 
10, § 12.—Dodds vy. Kansas City, 152 §. 
W.2d 128. 

Okl. The constitutional provision 
permitting qualified property taxpaying 
voters to vote at election on incurrin 
indebtedness for municipally owne 
public utility improvements, and stat- 
ute defining ‘qualified property tax- 
‘paying voter’’ as qualified elector pay- 
ing taxes and having legal tax receipt 
therefor dated within 12 months prior 
to election, did not require voter to 
possess physically a receipt and to 
present it to election officers as proof 
of his eligibility -to vote, but voter 
could establish his eligibility by other 


means. 11 OkI.St.Ann, § 65; OKI.St. 
Ann.Const. art. 10, §§ 26, 27.—Henry 
_Y. Oklahoma City, 108 P.2d 148. : 


Under constitutional provision per- 
mitting qualified property taxpaying 
voters to vote at election on incurring 
indebtedness for municipally owned 
public utility improvements, and stat- 
ute defining “qualified property tax- 
paying voter” as qualified elector pay- 
ing taxes and having legal tax receipt 
therefor dated within 12 months prior 
to election, voters were qualified to 
vote where joint property was held in 
-name of one spouse, or receipt for taxes 
paid with joint funds on property held 
jointly was taken in name of one joint 
owner, or taxes had been paid on prop- 
erty through some agency that held 
receipt, or taxes had been paid to coun- 
ty treasurer but no receipt had been 
issued due to press of business. 11 
—OkK1.St.Ann. § 65; OkI.St.Ann.Const. art, 

_ 10, §§ 26, 27.—Henry y. Oklahoma City, 
108 P.2d 148. 

Under constitutional provision per- 
mitting qualified property taxpaying 
voters to vote at election on incurring 
indebtedness for municipally owned 
public utility improvements, and stat- 
ute defining “qualified property tax- 
paying voter” as qualified elector pay- 
ing taxes and having legal tax receipt 
therefor dated within 12 months prior 
to election, election officials must de- 
cide what proof convinces them of the 
fact that voter is a qualified taxpay- 
ing voter, and their decision should be 
exercised reasonably so as not to dis- 
franchise a yoter. 11 Okl.St.Ann. § 65; 
Ok1.St.Ann.Const. art. 10, §§ 26, 27.— 
Henry v. Oklahoma City, 108 P.2d 148. 

_The purpose of constitutional provi- 
sion permitting “qualified property tax- 
paying voter’ to vote at election on 
incurring indebtedness for municipally 
owned public utility improvements, is 
to render ineligible to vote on such 
question those qualified voters who do 
not pay taxes on real or personal prop- 
erty. OklI.St.Ann.Const. art. 10, § 27.— 
Henry vy. Oklahoma City, 108 P.2d 
148. : 


In absence of statute to contrary, 
election officials can accept from pros- 
pective electors affidavits of their eligi- 
bility to vote under constitutional pro- 
vision permitting qualified property 
taxpaying voters to vote at election on 
incurring indebtedness for municipally 
owned public utility improvements. 
Oxk1.St.Ann.Const. art. 10, § 27.—Henry 
v. Oklahoma City, 108 P.2d 148. 

The attorney general’s advice for 
many years that election officials were 
justified in accepting from prospective 
electors affidavits of their eligibility 
to vote under constitutional provision 
permitting qualified property taxpay- 
ing voters to vote at election on in- 
curring indebtedness for municipally 
owned public utility improvements, was 
an “administrative construction” of the 
law on the subject. 11 Okl.St.Ann, 
§ 65; Okl.St.Ann.Const. art. 10, § 27.— 
Henry v. Oklahoma City, 108 P.2d 148. 

Pa. The constitutional provision 
eoncerning debts incurred in connec- 
tion with a self-liquidating improve- 
ment applies to method of ascertaining 
the. borrowing capacity of city of 
Philadelphia, but it does not restrict 
or nullify provision in the section that, 


f 
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even if an increase in debt is within — 
borrowing capacity, it must be ap- 
proved by electors if it effects an in- 
crease in indebtedness to an amount 
exceeding two per centum upon as- 
sessed valuation of taxable property. 


P.S.Const. art. 9, § 8—Atkins v. City 
of eetladel Dia, 14 A.2d 423, 339 Pa. 


§ 4083 
Mo. An attempted contract between 
a third-class city and the Works 


Progress Administration binding city 
to complete all work unfinished after 
June 30, 1937, on parts of park project 
which would otherwise be left in an 
unsightly condition was void, since 
that obligation might involve the ex- 
penditure of more money than amount 
of bond issue voted for project. Mo. 
St.Ann. § 2962, p. 1827.—Aquamsi Land 
Co. yv. City of Cape Girardeau, 142 S. 
W.2d 332, - 

Mo. Where levy of more than 60 
cents was necessary in order for town 
to pay for hydrant rentals and street 
lights alone under contract with power 
company, contracts for hydrant rentals 
and street lights created a yearly debt 
in excess of the yearly revenue, and 
it was necessary to obtain assent of 


voters to levy additional tax under 
constitutional ‘provision, and under 
such constitutional provision voters 


could not authorize creation of such 
debt or the levying of such an addi- 
tional tax for longer period than twen- 
ty years. Mo.St.Ann.Const. art. 10, §§ 
11, 12.—Kansas City Power & Light Co. 
v. Town of Carrollton, 142 S.W.2d 849. 

Where contracts with power company 
Zor hydrant rentals and street lights 
created a yearly debt in excess of yeur- 
ly revenue so that it was necessary to 
and town did obtain assent of voters to 
levy an additional tax under constitu- 
tional provision, neither contract for 
hydrant rentals nor contract for street 
lighting was binding on town after ex- 
piration of twenty-year periol. Mo.St. 
Ann.Const. art. 10, §§ 11, 12.—Kansas 
City Power & Light Co. v. Town of 
Carrollton, 142 S.W.2d 849. 

_Okl. In contest of election on incur- 
ring indebtedness for municipally 
owned public utility improvements, evi- 
dence held to show that refusal to or- 
der ballot boxes opened to permit an 
examination of affidavits that were used 
to investigate eligibility of affiants to 
vote, was not abuse of discretion. 11 
Ok1.St.Ann. § 65; OklISt.Ann.Const. art, 
10, § 27.—Henry v. Oklahoma City, 108 
P.2d 148. 
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D.C.Kan. The cash basis and munici- 
pal budget laws of Kansas did not pre- 
clude recovery of legal fees for services 
rendered to a Kansas city to assist city 
in obtaining grant from Federal Hmer- 
gency Administration of Public Works. 
—St. Lewis v. Kansas City, Kan., 36 
F.Supp. 796. 

Idaho. The statute relating to hous- 
ing authorities does not provide for 
electors or elections and does not au- 
thorize or permit levy or collection of 
tax by housing authority, and such au- 


thorit ds) snot a “county”, “city”, 
“town”, ‘township’, “board of educa- 
tion’, or “school district” or other 


“subdivision of state’ within constitu- 
tional provision limiting indebtedness 
incurred by such subdivisions unless 
two-thirds of electors approve indebt- 
edness and unless provision for pay- 
ment be made, and hence statute is not 
void as conflicting with such constitu- 
tional provision. Laws 1939, ec, 234; 
Const. art. 8, § 3. —Lloyd v. Twin Falls 
Housing Authority, 113 P.2d 1102. 

Ky. The section of the Constitution 
requiring counties or municipalities 
contracting an indebtedness to provide 
a tax sufficient for payment thereof 
within 40 years is self-executing and 
is designed to protect bondholders. 
Const. § 159.—Pulaski County v. Ben 
Hur Life Ass’n of Crawfordsville, Ind., 
149 S.W.2d 738, 286 Ky. 119. 

Miss. Codal provision, that no war- 
rant shall be issued or indebtedness in- 
eurred by any municipality unless 
there is sufficient money in the particu- 
lar fund from which the allowance is 
or must be made to pay such warrant 


3 
§ 4087 
or indebtedness, does not apply to 
counsel fees for services rendered or to 
be rendered in connection with refund- =~ 
ing bonded indebtedness of city which — 
had power to incur the obligation re- — 
ardless of whether there were any 
unds in the treasury at the time to — 
satisfy it or not. Code 1930, § 5979; — 
Laws 1934, c. 148, § 4.—City of Louis- 
ville vy. Chambers, 1 So.2d 771, 190° vy 
Miss. 833. Oa 
N.Y.App.Div. Constitutional provi- 
sion restricting indebtedness of certain — 
corporations prohibits the Albany Port 
District Commission from contracting 
any indebtedness in advance of levy 
and collection of taxes therefor, ex- 
cept on consent of municipalities af- 
fected, procured pursuant to General _ 
Municipal Law. General Municipal — 
Law, § 6-a; Const. art. 8, § 3.—Albany 
Port District Commission v. National 
Commercial Bank & Trust Co. of Al- 
bany, 21 N.Y.S.2d 267, 259 App.Div. 
aa affirmed 28 N.H.2d 977, 283 N.Y. 
N.D. Constitutional provision requir- 
ing cities and other political subdivi- 
sions incurring indebtedness to first — 
provide for collection of annual tax 
sufficient to pay interest and Bae Pa 
when due is “mandatory”. onst. § — 
fete aah v. City of Mandan, 296 
N.W. 39. ye aay 
The statutes providing for levy of tax sept 
to pay deficiency when all special as- 
sessments collected for improvements — 
are insufficient do not create an “in- 
debtedness’”’ of municipality within — 
meaning of constitutional provision re- 
quiring municipality incurring indebt- — 
edness to first provide for collection of 
annual tax sufficient to pay interest 
and principal when due, until there — 
is a deficiency in special improvement 
fund at time last warrant drawn — 
against fund matures, and statutes do ~ 
not violate such constitutional pro- 
vision. Comp.Laws 1913, § 3716, as 
amended; Const. § 184.—Marks y. City 
of Mandan, 296 N.W. 39. Pars eyctee 
Tex.Com.App. What will constitute 
the creation of obligations against 
city’s general fund beyond the reason- 
ably anticipated revenues for such pur- 
pose is a matter of judgment and the ~ 
judgment of the city officials must be — 
controlling until it is clearly made te 
appear that city officials are acting un- 
lawfully or fraudulently or in abuse of 


their discretion.—Spears v. City of 
South Houston, 150 S.W.2d 74, 136 Tex. Ar 
218, affirming 137 S.W.2d 197. — ie 
§ 4087 ye 

Cal, Notwithstanding the limitation 
prescribed by charter on the passage 


of any ordinance or resolution for the 
expenditure of money, the San Fran- y 
cisco board of supervisors has broad " 
powers as the lawmaking body to con- | 
tract on behalf of the city and county, ~~ 
and its powers are extensive in all i 
strictly municipal matters.—City and : 
County of San Francisco v. Boyd, 110 ~ 
P.2d 1036. : ¥ 
To promise payment of money upon ‘ 
the performance of a contract for ex- i 
pert professional temporary service out 
of an unencumbered and unexpended . 
fund admittedly set aside for such ex- 
penditure is not to contract a ‘‘liabil- 
ity’? in violation of San Francisco char- 
ter provision prohibiting the passage of 
an ordinance or resolution for the ex- 
penditure of money without certifica- 
tion that there is sufficient money for 
the proposed expenditure, since there 
is no ‘debt’? until the service has been 
rendered, even though some of the con- 
tingent payments may become payable 
five years later.—City and County of 
San Francisco v. Boyd, 110 P.2d 1036. 
That an initial payment by San Fran- 
cisco under contract for expert profes- 
sional temporary services might prove 
to have been injudiciously made, and 
that the scheme might fail of execution 
for want of appropriation, are imma- 
terial on question of validity of con- 
tract under charter provision prohibit- 
ing the passage of an ordinance or 
resolution for the expenditure of money 
without certification that there is suf- 
ficient money for the proposed expendi- 
ture.—City and County of San Fran- 
cisco v. Boyd, 110 P.2d 1036. 


an. | ae ve ae — ' Van 


§ 4087 


Where each year’s consideration is 
severable from the remainder of a pro- 
posed plan, and municipality’s obliga- 
tion to pay under a contract is condi- 
tioned upon the rendition of services, 
the contract is not prohibited by char- 
ter provision prohibiting the passage of 
an ordinance or resolution for the ex- 
penditure of money without certification 
that there is sufficient money for the 
proposed expenditure.—City and County 


of San Francisco v. Boyd, 110 P.2d 
1036 


A municipality’s contract to procure, 
the services of an individual for a pe- 


riod of five years is not invalid under 


charter provision prohibiting the pas- 


‘sage of any ordinance or resolution for 


the expenditure of money without cer- 
tification that there is sufficient money 
available for the proposed expenditure 
and that revenue anticipated and prop- 
erly applicable to meet the expenditure 
will be available to meet.it as it be- 
comes due, unless it is shown that any, 
installment coming due in any year 1s 


rs 


in excess of the incoming revenue. of 


that year.—City and County of San 
Erclces y. Boyd, 110 P.2d 1036. 


4088 ; 
Fla. Under charter of the city of 
Fernandina which authorized city to 
do all things necessary and proper for 
the safety, health, convenience and gen- 


, eral welfare of its inhabitants, the city 


‘reity. 


was authorized to borrow money for 
payment for services rendered pur- 
suant to contract to bring about loca- 
tion of paper and pulp mills within the 
Sp.Acts 1921, ¢c. 8949, § 7, \as 
amended by Sp.Acts 1937, c. 18521.— 
City of Fernandina v. State, 197 So. 


454, 143 Fla. 802. 


-in connection with the 


- Ky. Where immediate acquisition by 
Louisville and Jefferson Air Board of 
property for extension of facilities. of 
airport operated by it was desirable 
in order that airport might be leased 
to United States Government for use 
National De- 
fense Program, a plan whereby group 
of banks would advance money for ac- 
quisition of property without board 
or fiscal court officially obligating 
themselves for its payment, provided 


banks could acquire a lien on land 


purchased and be assured by board 
and fiscal court that a sufficient tax 
would be levied, during ensuing fiscal 
ear to enable air board to discharge 
ien, was not prohibited by the statute 
zonferring power of eminent domain 
upon air board. Ky.St. §§ 938j-7, 2852. 
—Miles vy. Lee, 143 S.W.2d 843, 284 Ky. 
39. 

A plan whereby a group of banks 
would advance money for acquisition 
of property for an airport without air 
board or county fiscal court officially 
obligating themselves for its payment, 
provided banks could acquire a lien on 
land purchased and be assured by 
board and fiscal court that a sufficient 
tax would be levied during. ensuing 
fiscal year to enable air board to dis- 
charge lien, did not involve a “borrow- 
ing of money’ by the board and an 
“obligation”? on its part to repay it out 
of revenues for ensuing fiscal year in 
violation of statute and constitution. 
Ky.St. §§ 938j-5, 938j-6; Const. § 157. 
—Miles v. Lee, 143 S.W.2d $843, 284 
Ky. 39. ; { 

La. The constitutional provision con- 
cerning indebtedness of city of New Or- 
leans merely authorizes city to borrow 
money and pledge avails of tax. Const. 
art. 14, § 24, as amended, see Act No. 
340 of 1936.—Ziemer v. City of New 
Orleans, 197 So. 754, 195 La. 1054, 

Mo. The constitutional provision 
limiting the manner in which a town 
may incur an indebtedness means that 
when any indebtedness, installment. or 
otherwise, is incurred by municipality 
under its authority, an annual tax must 
be provided to pay such indebtedness 
within 20 years. Mo.St.Ann.Const. art. 
10, § 12.—Kansas City Power & Light 
Co. v. Town of Carrollton, 142 S.W.2d 
849. 

In case of the issuance of bonds, a 
debt is not contracted by a municipali- 
ty within constitutional provision regu- 
lating manner in which the town may 
Incur an indebtedness, until bonds are 


ie ated LED ene er aky a Ps 


. 


MUNICIPAL CORPORATIONS 


negotiated, even though they are pre- 
viously authorized. Mo.St.Ann.Const. 
art. 10, § 12.—Kansas City Power & 
Light Co. v. Town of Carrollton, 142 
S.W.2d 849. Aa 

Wyo. The statute authorizing towns 
to provide for lighting of streets and 
erection of lamp posts could not be ex- 
tended by implication to authorize con- 
struction of a municipal light and pow- 
er plant necessitating the borrowing of 
a large sum of money. Rey.St.1931, § 
22-1427.—Whipps v. Town of Greybull, 
109 P.2d 805. 

§ 4089 


C.C.A.N.C. Under North Carolina 
law, recovery of payments voluntarily 
made without mistake of fact is denied 
to public corporations as well as_ to 
private individuals.—City of High 
Point v. Duke Power Co., 120 F.2d 866, 
affirming 34 F.Supp. 339. bah: 

Even in jurisdictions where munici- 
pal corporations ‘are permitted to re- 
cover voluntary payments, the rule will 
not be applied in case of payments 
made by a municipal corporation in its 
private and proprietary capacity.—City 
of High Point v. Duke Power Co., 120 
F.2d 866, affirming 34 F.Supp.- 339. 

» § 4092 

Ky. A plan whereby a group of 
banks would advance money for ac- 
quisition of property for an airport 
without board or county fiscal court 
officially obligating themselves for its 
payment, provided’ banks could ae- 
quire a lien on land purchased and be 
assured by board and fiscal court that 
a sufficient tax would be levied during 
ensuing fiscal year to enable board 
to discharge lien, was not in violation 
of constitutional provision prohibiting 
legislature from authorizing any coun- 
ty or municipality to loan its credit, 
other than for purposes of construct- 
ing and maintaining bridges and roads. 
Ky.St. § 938j-7; Const. § 179.—Miles 
v. Lee, 143 S.W.2d 843, 284 Ky..39. 

N.Y.App.Div. State and county taxes 
are the property of the city of Utica, 
and: the city, .when paying to the 
county of Oneida the amount of such 
taxes, is not loaning its credit in viola- 
tion of the Constitution, but is merely 
satisfying an obligation imposed on it 
by the Legislature. Laws 1923, c. 658, 
art. 5, § 1. et seq.; Const. art. 8, § 1. 
—QOneida County v. City of Utica, 22 
N.Y.S.2d 642, 260 App.Div. 363. 

The provision of the Constitution 
prohibiting the gift or loan of prop- 
erty or credit of local subdivisions does 
not prevent the Legislature from plac- 
ing on the city of Utica the duty of 
collecting the state and county taxes 
and of paying the amount thereof, 
whether collected or not, to the treas- 
urer of the county of Oneida. Laws 
1923, c. 658, art. 5, § 1 et seq.; Const. 
art. 8, § 1—Oneida County v. City: of 
Bikers 22 N.Y.S.2d 642, 260 App.Div. 


N.D. The statute authorizing a city 
to levy a general tax to pay deficiencies 
in special assessment funds does not 
violate constitutional provision prohib- 
iting cities from loaning or giving their 
credit to; or making donations to or in 
aid of any individual, association or 
corporation except for the reasonable 
support of the poor.. Comp.Laws 1913, 
§ 3716, as amended; Const. § 185.— 
Marks. vy. City of Mandan, 296 N.W. 39. 

Ohio. The constitutional prohibition 
against municipal bodies becoming 
stockholders in, or furnishing money 
or credit to, private corporations or 
associations, does not preclude city of 
Cleveland from supplying water free 
of charge from municipal waterworks to 
public, religious, educational, or char- 
itable institutions, as provided by city 
ordinances. Gen.Code, § 3982-1; Const. 
art. &, § 6; art. 18, §§ 4, 5, 7.—State 
ex rel. Mt, Sinai Hospital of Cleveland 


1 eee 30 N.H.2d 802, 137 Ohio 
Ohio App. If it should be concluded 


that the general provision of the e¢on- 
stitution providing that municipal and 
political corporations should not loan 
their credit had any application to 
mortgage revenue bonds issued by vil- 
lage to finance the construction of an 


electric generating plant in. part, then, 
does con- _ 


in so far as it conflicts, if it { 
flict, with the provisions of the article 
dealing . with municipal corporations, 
which is a special provision, it is con- 
trolled by the special provision. Const. 
art. 8, § 6; art. 18.—Vollmer vy. Village 
of Amherst, 29 N.H.2d 379, 65 Ohio 
App. 26. ; iho» 

Village, by including as part of its 
utility the presently-owned electric dis- 
tribution system as security for an is- 
sue of bonds to finance construction of 
a municipal electric generating plant, 
did not pledge the general credit of the 
village for payment of the bonds in 
contravention of the constitution. 
Const. art. 8, § 6.—Vollmer y. Village 
of Amherst, 29 N.H.2d 379, 65 Ohio 
App. 26. 


§ 4096 

Fla. Where city contracted to pay 
for services rendered in bringing about 
location of pulp and paper mills in 
the-city, which offered no inducement 
to location of the mills within the city 
other than natural advantages, and 
special act authorized issuance of fund- 
ine, bonds for the funding of the city’s 
indebtedness, including indebtedness 
for such services, the constitutional 
provision inhibiting Legislature from 
authorizing city to: become stockholder 
in or from loaning its eredit to any 
corporation or association was not vio- 
lated, and the bonds were entitled to 
validation. _ Sp.Acts 1939, ¢. 19822; 
Const. art. 9, § 10.—City of Fernandina 
v. State, 197 So. 454, 145 Fla, 802. ; 

§ 4109 

Ky. Every taxing unit, such as 
county, must assure payment of ex- 
penses of usual and current administra- 
tion of government which it was or- 
ganized to provide.—Fulton County Fis- 


cal Court y. Southern Bell Telephone & 


hts Co,, 146 S.W.2d 15, 285 Ky. 


§ 4111 
_C.C.A.Il. An Illinois city could not 
rightly compromise the claims it held 
against other ‘cities for water funds for 
less than their full amounts.—Getz v. 
City of Harvey, 118 F.2d 817. 


§ 4114 

©.C.A.Il], Where no appropriation is 
made by city for work in excess of 
statutory amount, it is impossible un- 
der Illinois law for any act of the city 
officials to create a liability, and hence 
payments made by city to individuals 
or others from water or other funds 
without appropriations was in violation 
of Illinois law.—Getz v. City of Harvey, 
118 F.2d 817, 

Tex.Civ.App. In absence of express 
provision therefor, tax disbursements 
for upkeep of fire department are clas- 
sified as current expenditures, to be 
paid out of current revenue.Joy v. 
City of Terrell, 143 S.W.2d 704, error 
dismissed, judgment correct. 


§ 4115 

Ark, A municipality may use profits 
above operating expenses and mainte- 
nance costs of waterworks system for 
purposes not related to the plan. 
Pope’s Dig. § 10000 et seq.—Mathers v. 
Moss, 151 S.W.2d 660. 

Cal. Under San Francisco charter 
providing for creation of a fund for 
reconstruction and replacements due to 
physical and functional depreciation of 
utilities under jurisdiction of the utili- 
ties commission, “functional” deprecia- 
tion includes replacement of parts due 
to obsolescence and inadequacy as «well 
as to complete decay, and research nec- 
essary to determine amount of recon- 
struction and replacement to be done is 
a proper charge against such fund, and 
the substitution of any means of trans- 
portation for a decayed or outmoded 
means in place would be an “improve- 
ment” contemplated by that provision.— 
City and County of San Francisco v. 
Boyd, 110 P.2d 1036. 

Where money transferred from gsur- 
plus of municipal railway reconstruc- 
tion and replacement fund for purpose 
of having. plans prepared looking. to- 
ward solution of transportation prob- 
lem was to be used in connection with 
contemplated future improvement of 
transit system of San Francisco, that 


money was not in fact “‘transferred” to 
the use of another department within 


- eharter provision but was merely ‘set 


aside’ for use of the railway and its 
improvement.—City and County of San 
Francisco v. Boyd, 110 P.2d 1036. 

Cal.App. Under charter provision of 
San Diego the unappropriated balance 
of the general fund would be available 
for appropriation to cover shortages in 
any other fund, including the salary 
fund of the police department. St.1931, 
p. 2886, § 69(h).—Childress vy. Peterson, 
109 P.2d 983. pe, 

La. The constitutional provision au- 
thorizing city of New Orleans to levy 
a special tax to maintain double pla- 
toon system in city fire department and 
triple platoon system in police depart- 
ment and to increase pay of members 
eof departments contemplates that pro- 
ceeds of tax shall be segregated and 
kept in separate accounts, instead of in 
account with city’s general funds, since 
where funds are dedicated to a certain 
purpose, they cannot be intermingled 
with other funds and used indiscrimi- 
nately but must be applied as dedicat- 
ed. Act No. 58 of 1910; Const. 1921, 
art. 14, § 25, as amended, see Act No. 
260 of 1928; § 24, as amended, see 
Act No. 340 of 1936.—Ziemer y. City of 
New Orleans, 197 So. 754, 195 La. 
1054. 

Mont. The statute providing for cre- 
ation by cities of special improvement 
district revolving fund does not deny 
“equal protection of the laws’ as ap- 
plied to districts created for carrying 
out flood control project designed to 
control flood waters within the district, 
though project is partially without the 
city. Rey.Code 1935, §§ 5277.1 to 
5277.5; U.S.C.A.Const. Amend. 14, § 1. 
—Hansen y. City of Havre, 114 P.2d 
1053. 
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La, The constitutional amendment of 
1928 authorizing city of New Orleans 
to levy a special tax to maintain double 
platoon system in city fire department 
and triple platoon system in_ police 
department and to increase pay of 
members of departments contemplates 
an appropriation by city of an addi- 
tional amount from its general fund 
equal to appropriation prior to 1921 to 
maintain fire department. Act No. 58 
of 1910; Const.1921, art. 14, § 25, as 
amended, see Act No. 260 of 1928.— 
Ziemer v. City of New Orleans, 197 
So. 754, 195 La. 1054. 

Ohio App. Under statute, municipal- 
ity has authority to adopt ordinances, 
amending or supplementing an annual 
or other appropriation ordinance or oth- 
er appropriation measure. Gen.Code, §§ 
5625-29, 5625-32.—Priest v. City of 
Wapakoneta, 32 N.H.2d 758. 

The term ‘‘amended’’, as used in stat- 
ute providing that any appropriation 
ordinance or other appropriation meas- 
ure may be “amended” or ‘‘supplement- 
ed’ from time to time, comprehends 
only the legal effect on original ordi- 
nance of an ordinance subsequently 
adopted making changes in the phrase- 
ology or effect of provisions of original 
ordinance, and term ‘‘supplemented”’, as 
used in such ‘statute, is used in apposi- 
tion to term ‘‘amended’” to designate le- 
gal effect of an ordinance subsequently 
adopted adding to provisions of orig- 
inal ordinance without making any 
changes in its phraseology or _ effect. 
Gen.Code, § 5625-32.—Priest v. City of 
Wapakoneta, 32 N.E.2d 758. 


The term ‘“‘supplemental”’, as used in 
statute authorizing taxing authority to 
pass such supplemental appropriation 
measures as it finds necessary, is used 
in apposition to the term ‘“‘amended”’ to 
designate legal effect of an ordinance 
subsequently adopted adding to the 
provisions of original ordinance without 
making any changes in its phraseology 
or effect. Gen.Code, § 5625-29.—Priest 
v. City of Wapakoneta, 32 N.H.2d 758. 
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IH. An appropriation by the City of 
Chicago of $1,600,000 for hire of teams, 
earts and motor trucks as needed at the 
rates specified and for the purpose of 


~ waste collection equipment when ap- 


proved by the city council, would per- 


in 


its Tone a) 
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mit the expenditure of any part of such 
sum for the hiring of equipment and_ 
payment of drivers, or such sum could 
be substantially expended for the pur- 
chase of equipment, and hence the ap- 
propriation was void for failure to fol- 
low the statutory requirement of item- 
ization for a single purpose, as contem- 
plated by law. Smith-Hurd Stats. ¢. 24, 
§ 102.—People ex rel. Toman y. Sage, 
31 N.H.2d 791, 375 Ill. 411. 

The statute authorizing the inclusion 
of real estate forfeitures and abate- 
ments, as balancing items in an ap- 
propriation. ordinance of a city, does 
not violate the constitution. Smith- 
Hurd Stats. c. 24, § 102.—People ex rel. 
es v. Sage, 31 N.H.2d 791, 375 Ill. 

Every item which a municipality may 
pay out on an appropriation need not 

e specified in the appropriation, and 
a single appropriate general purpose is 
sufficient to include every expenditure 
required for that purpose, although 
there may be many items. Smith-Hurd 
Stats. c. 24, § 102.—People ex rel. Tom- 
an v. Sage, 31 N.H.2d 791, 375 Ill. 411. 

Ky. In ordinance agreeing to refrain 
from taxing slum clearance project, 
provision that city would furnish and 
maintain municipal services, improve- 
ments, and facilities of the same char- 
acter as furnished for other dwellings, 
was a mere declaration of what city 
would have to do in absence of con- 
tract, and could not of itself be ob- 
jectionable under statute requiring or- 
dinances for expenditure of more than 
$1,000 to lie over one week before 
adoption. Ky.St. § 3235dd-42.—Jones 
v. City of Paducah, 142-S.W.2d 365, 
283 Ky. 628. 

An ordinance agreeing to contract 
with Municipal Housing Commission, 
which in its broad aspect merely con- 
stituted authority or encouragement to 
proceed with slum clearance develop- 
ment and did not commit city definite- 
ly and absolutely except to tax exemp- 
tion, was not invalid under debt limita- 
tion provisions or under statute re- 
quiring ordinances fo expenditure of 
more than $1,000 to lay over a week 
before adoption, notwithstanding ref- 
erence in preamble to statute requir- 
ing city to contribute as basis for 
contribution by federal government. 
Ky.St. §§ 2741x-1 et seq., 3070, 3235dd- 
42, 4026; Const. §§ 157, 158, 170; 
42 U.S.C.A, 1401 et seq.—Jones_ Vv. 
City of Paducah, 142 S.W.2d 365, 283 
Ky. 628. 

N.Y.Sup. Where resolution of the 
council of the City of New York ap- 
pointing investigating committee pro- 
vided that if in the judgment of the 
committee an appropriation of funds 
was needed for anticipated expenses of 
the committee, the necessary request 
should be made to the Board of Usti- 
mate, a request to the Board was to 
be made, not if expense were to be in- 
curred, nor even if money for such ex- 
penses were needed but only if in the 
judgment of the committee an appro- 
priation of funds were needed.—Barry 
v. City of New York, 25 N.Y.S.2d 27, 
175 Mise. 712. 

Ohio App. The statute requiring ap- 
propriation measures to beso Classi- 
fied as separately to set forth amounts 
appropriated for each office, depart- 
ment, and division, and within each 
the amount appropriated for personal 
services, applies only to personal serv- 
ices where relation of master and serv- 
ant exists between taxing authority and 
persons to be paid for such services, 
and has no application to personal serv- 
ices that may be rendered in perform- 
ance of contracts for improvements 
that may be entered into by the taxing 
authority. Gen.Code, §§ 5625-21, 5625- 
29.—Priest y. City of Wapakoneta, 32 
N.H.2d 758. 

An ordinance appropriating funds for 
construction and extension of municipal 
light and power plant provided an ap- 
propriation for a public improvement, 
the personal services in connection with 
which might be performed under con- 
tracts entered into by municipality for 
such improvement, and hence ordinance 
was not required to comply with stat- 
ute requiring that appropriation meas- 
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ures be so classified as separately to 
set forth amounts appropriated for 
each office, department, and division, 
and within each the amount appropri-— 
ated for -personal services. Gen.Code, 
§§ 5625-21, 5625-29.—Priest v, City of 
Wapakoneta, 32 N.E.2d 758. 

Pa.Com.Pl. An ‘agreement between a 
volunteer fire department and a munic- 
ipality to enact an ordinance appro- 
priating an amount certain yearly to 
the department is not binding on~sub- 
sequent township commissioners, nor 
will such an agreement be enforced by 
mandamus.—Commonwealth ex rel. Vol- 
unteer Fire Dept. v. Township of Coal, 
14 Northumb.L.J. 332, 32 Mun. 46. 

' § 4120 , 


Tex.Civ.App. Provision, in certificate _ 


by city comptroller, that there was in — 


the hands of the treasurer in the Pav- 
ing Bond Fund available for appropria- 
tion a sufficient sum for appropriation 
for reimbursement of property, owner 


fi 


‘2 
. 


for expense of repaving occasioned by 


error in city engineer’s specifications, 


was prima facie true—City of Houston — 


v. Chapman, 145 S.W.2d 669, error dis- 
missed, judgment correct. 
si § 4122 ’ 
D.C.Kan. The cash basis and munici- 
pal budget laws of Kansas did not pre- 
elude recovery of legal fees for services - 


; 


*" 


yo. 


rendered to a Kansas city to assist city 


in obtaining grant from Federal Emer- 


gency Administration of Public Works. — 


—St. Lewis v. Kansas City, Kan., 36 Fs 
Supp. 796. 

Ariz. When the amount budgeted by 
public corporation for any particular 


purpose has been either expended or — 


encumbered according to law, corpora- 


tion cannot legally expend any further 


sum from the current year’s taxes for 
such purpose, 
services were ‘performed or material 
furnished to it for that purpose— 
Yanke vy. School Dist. No. 65 of Mari- 
copa County, 105 P.2a 966. | 
The purpose of the budget law is to 
apprise the taxpayers of the extent of 
the obligations which will be incurred 


during the ensuing year and which ~ 


they will be obliged sooner or later to 
meet so as to enable the taxpayers to 
protest any item of expense. Rev.Code 


1928, §§ 3097, 3098.—Yanke yv. School — 


Dist. No. 65 of Maricopa County, 105 
P.2d 966. 

Il.App. Where municipality appro- 
priated certain sum for engineering 
fees for the board of local improve- 
ments, and there was no showing that 
the amount so appropriated had been 
disbursed, appropriation could reason- 
ably be considered to include cost of 
engineering services rendered in con- 
nection with a proposed street light- 
ing system which was subsequently 
abandoned, Smith-Hurd Stats. e. 113, 
§ 44.—Randolph-Perkins Co. v. City of 
Highland Park, 35 N.E.2d 826, 311 Ill. 
App. 308. | 

N.Y. Municipal corporations have a 
common-law right to assert a _ prefer- 
ence in support of their claims, at 
least where governmental functions are 
concerned.—In_ re David Brown Print-~ 
ing Co., 32 N.H.2d 787, 285 N.Y. 47, 
modifying 19 N.Y.S.2d 775, 259 App. 
Div. 802, appeal denied 20 N.Y.S.2d 398, 
259 App.Diyv. 863. 

N.Y.Sup. Under New York City 
Charter provision that no agency of the 
city can incur a liability, nor expense 
for any purpose in excess of amount 
appropriated, or otherwise authorized 
therefor, city council is not an ‘‘agen- 
cy” of the city. New York City Char- 
ter of 1936, §§ 32, 891.—Barry vy. City 
Sh York, 25 N.Y.S.2d 27, 175 Mise. 

Under New York City Charter pro- 
visions conferring legislative power of 
the city upon the council and authoriz- 
ing it te appoint committees to inves- 
tigate any matters and empowering a 
committee so appointed to require the 
attendance and examination of witness- 
es, investigating committee of emergen- 
cy unemployment relief is ee 
empowered to employ counsel and char- 
ter in effect expressly empowers council 
to impose upon city an obligation to 
pay for legal services, and charter and 
administrative code provisions provid- 


notwithstanding that — 


ate 


ing that no agency of the city can incur 
a liability in excess of amount appro- 
riated therefor, must be read as sub- 
ject to that qualification. New York 
_ City Charter of 1936, §§ 21, 32, 43, 891; 
- Administrative Code, § 98c—3.0.—Barry 
v. City of New York, 25 N.Y.S.2d 27, 
+ 175 Mise. 712, ; 
- Under New York City Charter provi- 
sion that no agency of the city can in- 
cur a liability, nor expense for any 
purpose in excess of the amount appro- 
priated or otherwise authorized there- 
for, an expense incurred by a legitimate 
i f power expressly conferred 


exercise 0 
upon the city council is “otherwise au- 
thorized’, notwithstanding that there 
has not been a specific appropriation 
therefor. New York City Charter of 
- 1936, § 891.—Barry v. City of New 
York, 25 N.Y.S.2d 27, 175 Mise. 712. 
- Pa.Com.P]. An _ ordinance appropri- 
ating money for the benefit. of a volun- 
_ teer fire department is merely an execu- 
tory gift, subject to revocation until 
the transfer of the money has actually 
been made. Mandamus will lie to com- 
- pel an officer to perform a duty im- 
- posed by statute and to exercise his 
judgment and discretion, but will not 
direct how it shall be exercised, It is 
only when such discretion is abused, 
or there is a mistake in view of the 
law as applicable to the facts that the 
writ will issue-—Commonwealth ex rel. 
Volunteer Fire Dept. v. Township of 
Hees 14 Northumb.L.J. 332, 32 Mun. 


eek» § 4124 
©,C.A.Ill. Illinois law does not coun- 
- tenance evasion by a municipality of 
its debt or its duty as a trustee, by 
willful or negligent failure to apply, 
toward the discharge of obligations, 
funds collected by it for the specific 
purpose of meeting such demands.— 
Getz v. City of Harvey, 118 F.2d 817. 
j Ill.App. Where the fund out of which 
the obligations of a public body are to 
be paid is collected under the inex- 
_ haustible power of taxation, payment in 
- full of one creditor, although it may 
exhaust the fund, does not effect a 
“preference” in favor of such creditor 
- to the prejudice of unpaid creditors, 

since the fund can be replenished un- 
- til there is sufficient to pay all cred- 
- itors in full.—People ex rel. Bradford 
Nat. Bank of Greenville v. School Di- 
rectors of Dist. No. 62, Franklin Coun- 
ty, 32 N.H.2d 1008, 309 Ill.App., 242. 

§ 4126 , 


N.D. A city may become generaly li- 
able upon special improvement war- 
rants unless the statute forbids, and 
- the Jegislature may by statute render 
the city liable either generally or for 
certain deficiencies arising in special 
assessment funds.—Marks vy. City of 
Mandan, 296 N.W. 39. 
4128 
Fla. In proceding to validate water 
works revenue certificates payable from 
net revenues of enlarged water works 
system, whether or not the contem- 
plated revenues were sufficient for that 
purpose was a matter of calculation, 
and record did not show any error in 
such calculation.—State v. City of St. 
Petersburg, 198 So. 837. 
; In proceeding by city to validate 
‘water works revenue certificates, city 
was authorized by statute to amend 
its petition after commencement of pub- 
lication of notice to the taxpayers, 
but before answer to petition had been 
filed, of any ruling made thereon, par- 
ticularly where the amendment was 
primarily tor procedural purposes and 
immaterial to the real issues. Equity 
Rule 41; Comp.Gen.Laws Supp. § 
4902(10).—State v. City of St. Peters- 
burg, 198 So. 837. 
Fla. Written interest-bearing — evi- 
dences of indebtedness issued, without 
approving vote of electorate, by taxing 
units, as municipalities, and proceed- 
ings for validation and issue of such 
evidences of indebtedness should defi- 
nitely state that principal and interest 
of indebtedness will be paid in whole 
or in part solely from the net receipts 
from operation of public utility or fa- 
cility acquired by means of indebted- 
ness, and authority to ineur and evi- 
dences of such indebtedness must be 


2 ‘ 
u~ 


Ns 


SL ENN % 3 i 2 2 a 


‘ies pe TO en ELE 
MUNICIPAL CORPORATIO 
in pursuance of valid express and suf- 
ficient statutory authority. Const. art, 
9, § 6, as amended in 1930.—State v. 
City of Tampa, 3 So.2d 484. 

Ga. Where mayor of City of Social 
Circle was authorized to vote in case of 
tie vote of the four councilmen, and 
mayor and two councilmen who were 
served with, and made answer to, so- 
licitor general’s petition in suit under 
revenue-certificate law to validate rey- 
enue certificates, constituted majority 
of city’s governing body and, therefore, 
acted for city; court had. jurisdiction 
to render judgment validating the cer- 
tificates notwithstanding other two 
councilmen were not served and did not 
join in making answer for city. Laws 
1904, p. 633, § 27; Laws 1937, p. 770, 
§§ 10, 11.—Gibbs v. City of Social Circle, 
12 S.H.2d 335, 191 Ga. 422. 

A Superior Court judgment validating 
revenue certificates to be issued by City 
of Social Circle under revenue-certificate 
law, had same force and effect as a judg- 
ment validating municipal bonds, and, 
if affirmed by Supreme Court or unless 
excepted to within 20 days, was con- 
clusive against the municipality and 
citizens thereof upon all questions, in- 
cluding constitutionality of the revenue- 
certificate law. Laws 1937, p. 761, as 
amended by Laws 1939, p. 362; Laws 
4937, pp TE0,c0 TL, $8) LO. 11, 1351435 
Code 1933, §§ 87-304, 87-305.—Gibbs v. 
ets Social Circle, 12 S.H.2d 335, 191 

a. . 


Tex.Civ.App. A city, county or other 
municipal corporation, issuing non-ne-. 
gotiable warrants, from which it has 
received no benefit or consideration of 
which has failed, cannot be “estopped” 
to assert such failure of consideration, 
fraud, or invalidity of warrants and is 
under no implied obligation to pay 
them.—De Witt v. Kent County, 148 S. 
W.2d 2138, error dismissed, judgment 
correct, 
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In. A “tax anticipation warrant” is 
simply an assignment of tax money 
which directs treasurer to pay the 
holder, and, in the alternative, it can 
be presented to the tax collector in full 
discharge of debt but no debt is cre- 
ated by an anticipation warrant, and 
after delivery there is no future obli- 
gation upon it either absolute or con- 
tingent to pay out of anything except 
the levy anticipated when collected.— 
Leviton v. Board of Hducation of City 
pation: 30 N.H.2d 497, 374 Ill. 


N.D. Special assessment warrants 
are creatures of the statute and holders 
and owners thereof are chargeable with 
notice of provisions of the statute as 
fully as if set forth in the warrants.— 


Marks vy. City of Mandan, 296 N.W. 
§ 4132 
©0.C.A.I1]l. Under Illinois law, city 


water fund certificates payable solely 
from water fund were not ‘‘negotiable 
instruments”, and a bona fide purchas- 
er of certificates in good faith would 
stand merely in the shoes of the orig- 
inal payee and would hold them sub- 
ject to defenses available between the 
original parties.—Getz v. City of Har- 
vey, 118 F.2d 817. 

Water fund certificates issued by an 
Illinois city payable solely from water 
fund possessed all the qualities of ne- 
gotiable paper except that they were 
open to any defenses which might have 
been made to the consideration upon 
which they originally were founded, 
but for all purposes involving title they 
were negotiable-—Getz v. City of Har- 
vey, 118 F.2d 817, 

The title of plaintiff as a bona fide 
purchaser for value of non-negotiable 
water fund certificates issued by an I- 
linois city without notice of defense, 
like that of an assignee of a chose in 
action, was in no wise affected by any 
latent equity arising, not out of the 
consideration upon which the certifi- 
cates were issued, but out of unknown 
dealings between the city and an in- 
termediate holder in plaintiff's chain of 
title—Getz v, City of Harvey, 118 F. 
20-817, ; 

Even if plaintiff as a bona fide pur- 


“chaser for value of non-negotiable w 


gf 
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a 
ter fund certificates issued by an Illi- 
nois city without notice of defense was 
bound by so-called proposal and nego- © 
tiations between a broker and his asso- 
ciate on one hand and city on the oth- 
er, no equity arose in favor of city, 
where broker was required to deliver 
to city no less than entire outstanding 
lot of certificates, and broker was never 
able to comply, since when that condi- 
tion remained unsatisfied all obliga- 
tions between city and broker were at 
an end.—Getz v. City of Harvey, 118 F. 
2d 817. 

Under Illinois statutes, an Illinois 
city had power to build a water plant 
and subsequently to enlarge the water 
system and to issue water fund certifi- 
eates for costs of original plant and en- 
largement, and though city employed 
the wrong formula in allocating earn-. 
ings of plant and of enlargement, city 
was “estopped” to set up irregularities 
with respect to certificates issued -for 
payment of enlargement in action by 
bona fide purchaser of certificates for 
an accounting for diversion and mis- 
application of funds applicable to cer- 
tificates, for an injunction restraining 
further depletion, and for restoration 
of funds illegally diverted. Smith- 
Hurd Stats.Ill, ec. 24, §§ 440, 442, 456a 


et seq.—Getz v. City of Harvey, 118 F. 
2d 817. , 

C.C,A.Tex. In action by_ innocent 
purchaser of warrants and _ interest 


coupons against city, defense ef ultra 
vires may be pleaded.—City of Hughes 
Springs v. Lips, 118 F.2d 238. 

Where it appeared that city having 
authority to issue warrants for con- 
struction of city hall erected building 
80 by 120 feet with two rooms down- 
stairs with a stage in between them 
and an auditorium in front of them, 
that city elections, justice court, and 
sessions of city council were held in 
building, and that mayor had his office 
in the building, but that basketball 
games, flower show, and other exhibi- 
tions and public meetings were held in 
the building at authorized times, the 
city was “estopped” from denying va- 
lidity of warrants as against innocent 
purchaser on theory that the building 
was a community center and the con- 
struction thereof was ‘ultra vires’ and 
it was within city’s authority to issue 
warrants for the building for which 
city had received full value.—City of 
Hughes Springs v. Lips, 118 F.2d 238. 

Ill.App. A special assessment vouch- 
bs is net a ghee oblalls ie Camere E 

reizelman v. evens, 35 N.H.2d 532, 
811 Ill.App. 161. 
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Ill. The holders of tax anticipation 
warrants must look to the specific tax 
assigned for the payment of the war- 
ears peor Bea of iG UEH OR 

ity o icago .E. 
374 Tl, 594, Sali hag 

Neb. The treasurer of a municipal 
corporation which has sold and deliv- 
ered warrants is bound to give notice 
to holder of warrants when sufficient 
money is in the treasury to pay war- 
rants, and treasurer is bound to pay 
registered warrants in the order of 
their registration. Comp.St.1929, § 77- 
2404.—Havelock Nat. Bank v. North- 
port Irr. Dist., 298 N.W. 695. 

Money collected by municipal cor- 
porations for a special fund against 
which .warrants have already been 
issued becomes a “trust fund”’.—Have- 
lock Nat. Bank v. Northport Irr. Dist., 
298 N.W. 695. 


§ 4136 

©.C.A.IN. The Chicago board of 
education is a ‘municipal corporation”, 
liable as trustee for interest on amount 
due from it as railway company’s pro 
rata share of funds available for pay- 
ment of anticipation tax warrants 
wrongfully paid by board in numerical 
order, Smith-Hurd Stats.Ill. c. 74, § 2; 
EB ue 5 tot epee nek Ry. Co. v. 

oard of Education of City of Chicago, 
114 F.2d 859. a 3 

C.C.A.Il. Under Wlinois statute au- 
thorizing cities to build, purchase, or 
extend waterworks systems, and ex- 
pressly authorizing cities to issue wa- 


ter fund certificates payable out of pro- 
ceeds arising from operation in pay- 
ment of cost of plants, enlargements, 
or extensions, the legislature did not 
contemplate that a city might allocate 
funds arising from earnings of an ex- 
isting system to payment of cost of 
any extension at expense of outstand- 
ing certificates, but a city may author- 
ize extension of an inadequate system 
and pledge the earnings from such ex- 
tension to the payment of certificates 
issued in payment of its cost. Smith- 
Hurd Stats.Ill, ec. 24, §§ 440, 442.—Getz 
yv. City of Harvey, 118 F.2d 817. 

Where Illinois city by ordinance au- 
thorized purchase of water distribution 
system then existing and by subse- 
quent ordinance approved plans for 
construction of an enlargement or ex- 
tension of old system, it was only nec- 
essary that city, in distributing earn- 
ings, abide by its obligations under its 
respective trusts and apply the respec- 
tive proportions to the respective issues 
of “water fund certificates issued in 
payment of cost of old system and of 
extension. Smith-Hurd Stats.Ill. ¢. 24, 
§§ 440, 442, 456a et seq.—Getz v. City 
of Harvey, 118 F.2d 817. 

Neb. The treasurer of a municipal 
corporation which has sold and deliv- 
ered warrants is bound to give notice 
to holder of warrants when sufficient 
money is in the treasury to pay war- 
rants, and treasurer is bound to pay 
registered warrants in the order of 
their registration. Comp.St.1929, § 77- 
2404.—Havelock Nat. Bank vy. North- 
port Irr. Dist., 298 N.W. 695. 

_N.D. Statute making provision for 
issuance of special assessment war- 
rants and creation of a fund from 
which they ‘shall be paid, and provid- 
ing that it shall be the city treasurer’s 
duty to pay such warrants and interest 
coupons as they mature and are pre- 
sented for payment out of the district’s 
funds on which they are drawn, and 
to cancel them when paid, requires that 
the special assessment warrants be paid 
in order of their maturity and presen- 
tation, funds permitting, regardless of 
whether it appears that there is or will 
be enough in the fund to pay warrants 
subsequently maturing, Comp.Laws 
1913, § 3711.—First Nat. Bank of Buf- 
falo v. Ford, 293 N.W. 789. 

§ 4137 

C.C.A.11. A railway company, suing 

city board of education for accounting 
of plaintiff’s pro rata share of tax 
funds available for payment of an- 
ticipation tax warrants wrongfully 
paid by defendant in numerical order, 
is entitled to recover amount due on 
plaintiff’s warrants, with interest at 
rate specified therein, on each distribu- 
tive date, less any amount previously 
paid and amount of charge against 
board for distributive share improperly 
paid to others including interest at 
statutory rate, at any prior distributive 
period, in order to avoid double pay- 
ment of interest.—Norfolk & W. Ry. 
Co. v. Board of Education of City of 
Chicago, 114 F.2d 859. 
_C.C.A.T, Under Illinois law, an Il- 
linois city in collecting water funds 
and applying them to the discharge of 
water fund certificates is a ‘trustee’, 
and if as such it diverts or misappro- 
priates trust funds, the holders of cer- 
tificates are entitled to complain of the 
action and recover a judgment at law 
against the officials guilty of diversion 
or misappropriation, and the holders 
have the further right to a judgment 
requiring payment of matured certifi- 
eates in their proper statutory order 
and calling for restoration of funds to 
meet payment of matured and unma- 
tured certificates.—Getz v. City of Har- 
vey, 118 F.2d 817. 


Ill.App. In action by village against 
bank to have judgment for bank against 
village set aside, complaint was not 
objectionable on ground that it did not 
contain any facts to show that bank 
had been guilty of fraud, where com- 
plaint set up facts demonstrating that 
officials of village engaged in an unau- 
thorized act in consenting to the judg- 
ment on warrants which were expressly 


42 C.J. ANNO.—264 


ti 
? : 


Le 
MUNICIPA 
declared not to be payable out of vil- 
lage’s general fund, but only out of 
the collection of special assessments, 
and the remedy for the enforcement of 
which was by mandamus or injunction, 
Smith-Hurd Stats. c. 24, §§ 104, 803 
808.25.—Village of Hartford y. First 
Nat. Bank of Wood River, 30 N.E.2d 
524, 307 IllApp. 447. 

A consent judgment obtained by 
bank against village and based on 
warrants which did not authorize the 
entry of such judgment could not 
change the character of the right of 
the village from a “public right’, to a 
“private right” so as to make applic- 
able the doctrine of laches, and hence 
bank could not set up defense of laches 
in action by village against bank to 
have the judgment set aside. Smith- 
Hurd Stats. c. 24, §§ 104, 803, 808.25. 
—Village of Hartford v. First Nat. 
Bank of Wood River, 30 N.B.2d 624, 
307 IlLApp. 447. 

Mo. Generally, if indebtedness for 
which a warrant is issued is a valid ob- 
ligation of the municipality, holder of 
the warrant, in event warrant proves 
to be void for any reason, will be 
subrogated to the debt to pay which 
it was issued.—Jensen v. Wilson Tp., 
Gentry County, ae PE, Res 
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C.C.A.I11. In action by owner of wa- 
ter fund certificates issued by an Illi- 
nois city for an accounting for diver- 
sion and misapplication of water funds, 
for an injunction, restraining further 
depletion, and for restoration of funds 
illegally diverted, evidence, including 
that showing that though water funds 
collected by city over a period of years 
were more than sufficient to retire all 
maturing certificates and interest, city 
failed to pay on matured principal and 
interest, made a “prima facie case” 
sustaining owner’s burden of showing 
diversion and misapplication of funds 
applicable to certificates, and owner 
was entitled to judgment in absence of 
valid defense.—Getz v. City of Harvey, 
118 F.2d 817. 
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C.C.A.Il. In Illinois, municipalities, 
in absence of endowment of power so 
to do in their charters, have no author- 
ity under any circumstances to make 
scrip and place it on the market.—Getz 
v. City of Harvey, 118 F.2d 817. 

Ark. Obligations and bonds payable 
exclusively from revenues of agency 
issuing them are not municipal ‘‘debts” 
within constitutional provisions regu- 
lating issue of interest-bearing evi- 
dence of indebtedness or within consti- 
tutional prohibition against loan of 
municipal credit. Const. art. 12, § 5; 
Amend, No, 13.—Hogue vy. Housing Au- 
ye etd of North Little Rock, 144 S.w. 


Fla. Under the Constitution, there 
are implied organie limitations upon 
the power of Legislature to authorize 
counties, districts, and municipalities 
in Florida to issue bonds payable by 
taxation or otherwise for county, dis- 
trict, or municipal purposes, and also 
upon the exercise of authority con- 
ferred. Const. art. 9, §§ 5, 6, and § 6 
as amended in 1930.—State v. City of 
Tampa, 3 So.2d 484, 
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D.C.Ky. Kentucky statute provid- 
ing that no statement of any officer 
of county should be received as evi- 
dence against county or serve to estop 
county from contesting legality of in- 
debtedness could not be retroactively 
applied to rights acquired under bonds 
which were issued more than five 
years before enactment of statute and 
which contained resolution of Kentucky 
county fiscal court reciting that condi- 
tions precedent to lawful issuance of 
bonds had been performed. Ky.St. §§ 
1649c-1, 1840, 4281u-1 to 4281u-4.— 
Women’s Catholic Order of Foresters 
y. Carroll County, 34 F.Supp. 140. 

D.C.Ky. The statute providing that 
no conduet or representation by coun- 
ty officers should estop county from 
contesting legality of any indebtedness 
authorized or created by county in 
excess of constitutional or legal limits 
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relating thereto did not apply retro- 
_ actively to bonds issued before effective 


date of such statute. Ky.St. § 1649c-1; 
Const.Ky. §§ 157, 158,—Women’s Cath- 
olic Order of Foresters v. Trigg Coun- 
ty, 38 F.Supp. 398. , 
D.C.W.Va. A contract whereby city 
agreed to provide sewerage service in 
consideration of payment of a connec- 


tion charge did not bind city on the — ; 


payment of such charge to provide con- 


tinuous service without further charge ~ 


so as to render statute permitting mu- 
nicipality to issue bonds for self- 
liquidating project unconstitutional as 
‘Gmpairing the obligations of such con- 
tract”. 


2nd Hx.Sess., c. 48; U.S.C.A.Const. art. 


Laws W.Va.1933, 1st Bx.Sess., 
c. 25, as amended by Laws W.Va.1933, 


1, § 10.—Stevenson y. City of Bluefield, 


39 F.Supp. 462. 4 
Ark. The statute providing that mu- 


nicipalities owning or operating facili- ~~ 
ties for supplying a public service or 


commodity to their citizens may, with 
approval of the Department of Public 
Utilities, extend their service into rural 


territory contiguous to municipalities, mh 


does not violate the constitutional pro- 


vision permitting cities of the first and — : 
second class to issue bonds for the pur- 
pose of extending water works and 


light plants and distributing systems 
therefor. Pope’s Dig. § 2108; Const. 
Amend, No. 
v. City of 
200 Ark. 1051. 


Fla. A city could issue refunding 
bonds and covenant that contractual 
ei) 

i 


rights and remedies for the enforce- 
ment of the indebtedness refunded by 
the refunding bonds and the taxes se- 
curing them should apply and apper- 
tain to the refunding bonds independ- 


ently ‘of any restrictions or limitations — 
enacted by the Legislature of the state, 


taking effect on or after November 6, 
1934, where all original bonds sought 
to be refunded were issued 


ers, 198 So. 814. 


Ga. The statute providing for vali- 
dating bonds and proceedings for their 


authorization and issuance by cities in 


financing projects aided by loans or 


grants from federal government does 
not violate constitutional provision 
against “retroactive laws’. Laws 1939, 
pp. 178, 179, -§§ 3.° 4; Const. artcmors 
3, par. 2.—Town of McIntyre v. Scott, 
12 S.H.2d 883, 191 Ga. 473. 

The statute providing for validating 
bonds and proceedings for their au- 
thorization and issuance by cities in 
financing projects aided by loans or 
grants from federal government is not 
unconstitutional as violating constitu- 
tional provisions eee, depriving a 
person of the right to defend his own 
cause in any court of the state. Laws 
1939, pp. 178, 179, §§ 3, 4; Const. art. 
1, § 1, par. 4.—Town of McIntyre v. 
Scott, 12 S.H.2d 888, 191 Ga. 4738. 

Since cities and towns in their goyv- 
ernmental powers are creatures of leg- 
islature and such powers are subject to 


change from time to time at will of. 


their creator, and since no citizen or 
taxpayer merely by his ownership of 
municipal property has a vested right 
in existing provisions of a town or city 
charter, the statute providing for vali- 
dating bonds and proceedings for their 
authorization and issuance by cities 
in financing projects aided by loans 
or grants from federal government is 
not unconstitutional as infringing con- 
stitutional provision against taking 
property without “due process of law,” 
even though effect of statute was to in- 
crease original charter powers of cities 
and towns. Laws 1939, pp. 178, 179, §§ 
3, 4; Const. art. 1, § 1, par. 3—Town 
of McIntyre v. Scott, 12 S.H.2d 883, 191 
Ga. 473. 

Even if effect of statute providing for 
validating bonds and proceedings for 
their authorization and issuance by 
cities in financing projects aided by 
loans or grants from federal govern- 
ment was to increase original charter 
powers of cities, statute is not uncon- 
stitutional ag violating constitutiona) 
provisions respecting maintenance of 


3.—Arkansas Utilities Co. 
aragould, 143 S.W.2d 11, 


prior to. 
that date—State v. City of Fort My- 


. 


“vested rights.” 


counties, 
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Laws 1939, pp. 178, 
179, §§ 3,° 43 Const. art,12, § 1, par. 
5.—Town of McIntyre vy. Scott, 12 S.H. 
2d 883, 191 Ga. 473. 2 
The statute providing for validating 
bonds and proceedings for their author- 
ization and issuance by cities in financ- 
ing projects aided by loans or grants 
from federal government, being made 
by its terms’ generally _ applicable 
throughout state to all cities, towns, 
school districts and public 
bodies created by General Assembly, 


and coming within situations stated, is 


in violation of 


not ‘class legislation” 
Laws 1939, 


constitutional provision. 


pp. 178.1798: §§53,:4--Const, art. 1;,§ 1, 


par. 2.—Town of McIntyre v. Scott, 12 
S.E.2d 883, 191 Ga. 473. F t 
The statute providing for validating 
bonds and proceedings for their author- 
jzation and issuance by cities in financ- 
ing projects aided by loans or grants 
from federal government is not uncon- 
stitutional as depriving courts of the 
right to enforce state constitutional 
provisions and laws by making evidence 
as to actions of town officials conclu- 
sive and as attempting to consolidate 
judicial and _ legislative departments 
in violation of constitutional provision 
separating legislative, judicial and exec- 
utive powers. Laws 1939, pp. 178, 179, 
§§ 3, 4; Const. art. 1,'§ 1, par 
‘Town of McIntyre v. Scott, 12 S.H.2d 
883, 191 Ga. 473. j 
Ill. The provision in statute relating 
to extension of time for payment of 


23.— 


special assessments and to refunding of 


securities of a municipality issued in 
anticipation of collection of assess- 
ments, requiring majority of 75 per 
eent. of holders of outstanding securi- 
ties to join in petition as condition 
precedent to extension and refunding, 
was a reasonable provision discretion- 
ary with the legislature and was not 
subject to judicial review. Smith-Hurd 
Stats. c. 24, § 792a—Village of Bell- 
wood v. Hunter & Co., 32 N.E.2d 160, 
375 Ill. 627. Va 
'Mont. The statutory provision that 
whenever a loan is made by city to 
any special improvement district fund 
from revolving fund, the reyolving fund 
shall have a lien therefor on all unpaid 
assessments and on all moneys there- 
after coming into such district fund, 
does not “impair the obligation of con- 
tract’ in a constitutional sense to bond- 
holders, since the lien provided by stat- 
ute is merely a plan by which revolv- 
ing fund may be reimbursed and stat- 
ute does not contemplate that security 
of bondholders should in any way_ be 
impaired. Rey.Codes 1935, § 5277.4; 
U.S.C.A.Const. art. 1, § 10.—WHansen v. 
City of Havre, 114 P.2d 1053. 
Ohio App. Constitutional provisions 
granting power to municipalities to 
own and operate public utilities and to 
act by ordinance in acquisition of util- 
ities and to issue bonds for such pur- 
pose are “self-executing” in sense that 
no action by Legislature is necessary to 
make power available to municipalities, 
and are “plenary” as exercise thereof 
is not in any way dependent on or 
conditioned by constitutional provision 
authorizing municipalities to frame 
and adopt or amend a charter for its 
government, and are ‘“‘permissive”’ and 
not ‘mandatory,’ and such powers 
may or may not be exercised. Const. 
art. 18, §§ 4, 5, 7, 12.—Priest v. City 
of Wapakoneta, 32 N.H.2d 869, appeal 
dismissed 9 N.H.2d 292, 132 Ohio St. 
5. 


§ 4146 

Ky. A city may not issue bonds for 
payment of indebtedness, incurred by 
it, without having levied maximum tax 
rate, for permissive, as distinguished 
from necessary, governmental purposes, 
after expiration of fiscal year during 
which Court of Appeals decision that 
indebtedness incurred by city in any 
year in excess of amount derivable 
from tax actually imposed by it is in- 
valid became effective, but city’s notes 
for money borrowed to carry on neces- 
sary and essential functiens of govern- 
ment after such year are not invalid. 
Ky.St. § 186c-7; Const. § 157.—Chest- 
nut vy. City of Bowling Green, 149 S.W. 
2d 528, 285 Ky. 800. 


~ 


MUNICIPAL CORPORATIONS — 


La. A note executed by town through 
mayor, to bank dated June 16, 1933, 
with endorsement that note was Sse- 
cured by taxes accruing to town’s gen- 
eral fund for 1933 as per attached 
copy of ordinance authorizing mayor 
to borrow for town’s account and 
pledge taxes accruing to town’s gen- 
eral fund for 1932 was not invalid on 
ground that mayor was not authorized 
by ordinance to pledge revenues for 
1933 where taxes for 1932 were not 
collected and deposited until during 
1933 and mayor committed clerical 
error in putting 1933 on note instead 
of 1932. Rev.St. § 2448—Brock Vv. 
ee ee Kentwood, 199 So. 133, 196 


La. 
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N.C. Hven if amendments to charter 
of city of High Point authorized city 
to issue revenue bonds under terms of 
Revenue Bond Act of 1935 for any pur- 
pose which city was authorized by 
Municipal Finance Act or any other law 
to finance by issuance of bonds, the 
amendments did not extend provisions 
of Revenue Bond Act of 1935 to under- 
takings not originally intended to be 
covered by its terms and in conflict 
therewith. Pub.Laws 1935, c. 473, § 13; 
Pub.Loec.Laws 1987, cc. 65, 561; Pub. 
Laws 1938, Hx.Sess., ¢. 2.—McGuinn vy. 
et -F High Point, 13 §.H.2d 48, 219 


Ohio. The statute authorizing a 
political subdivision of the state to 
pay unsecured indebtedness and pro- 
vide funds for poor relief by issuance 
of bonds under prescribed conditions 
and in a limited amount is a valid 
enactment, and a city, complying with 
that statute, could properly issue bonds 
for purposes designated by the statute, 
where it appeared there was no trans- 


gression of constitutional provisions 
or other lawful enactments. Gen.Code, 
§§ 2293-438, 5678, 5679.——State ex _ rel. 


City of Cleveland y. Gesell, 28 N.H.2d 
598, 187 Ohio St. 255. 


§ 4149 

Ark. An ordinance of the city of 
Dumas providing for issuance of. reve- 
nue bonds under statute authorizing 
issuance of revenue bonds to construct 
waterworks, to obtain funds for ex- 
tension of city’s waterworks system 
and its sewage system 1% miles be- 
yond city limits, so as to be able to 
furnish water and sewage facilities to 
a National Youth Administration Resi- 
dency, which federal government pro- 
posed to establish, was invalid, even if 
municipality obtained consent both of 
state board of health and department 
of utilities before constructing exten- 
sions on ground that municipality did 
not have authority to extend its water 
mains and sewage system beyond cor- 
porate limits, and on ground that reve- 
nues derived from one system could 
not be appropriated to pay cost of con- 
struction or operation of the other. 
Pope’s Dig. §§ 9977 et seq., 10000 et 
seq.—Mathers v. Moss, 151 S.W.2d 660. 

Ark. The provision of state constitu- 
tion expressly authorizing municipal 
bonds to be issued for purchase, devel- 
opment, and’ improvement of flying 
fields located either within or without 
corporate limits of municipality, car- 
ries with it powers implied by reason 
of the purpose to be served. Const. 
Amend. No. 13.—Tunnah v. Moyer, 152 
S.W.2d 1007. 


The provision of state constitution 
expressly authorizing municipal bonds 
to be issued for purchase, development, 
and improvement of flying fields located 
either within or without corporate lim- 
its of municipality, carries with it im- 
plied authority to employ reasonable 
means in making field available to the 
public. Const. Amend. No. 13.—Tunnah 
v. Moyer, 152 S.W.2d 1007. 

Cal.App. A city could acquire, op- 
erate and issue bonds to finance a 
municipal bus line running to another 
city, under express constitutional grant 
of power, though the service would 
partly benefit nonresidents and non- 
taxpayers. Const. art. 9, § 19.—City 
of Mill Valley v. Saxton, 106 P.2d 455, 

The statutes granting cities power to 
own and operate bus lines, and to is- 


sue bonds for improvements necessary 
to carry out the municipality’s powers, 
authorize operation and maintenance 
of, and issuance of bonds to finance, 
municipal bus lines running to another 
eity.. Gen.Laws 1937, Act 5178, §§ 1, 2; 
Act 5233, § 862.15.—City of Mill Val- 
ley v. Saxton, 106 P.2d 455. _ eda! 

Towa. In statute authorizing munici- 
pal corporation to deliver revenue 
bonds to contractor or contractors in 
payment for public utility plant, the 
word ‘contractor’ may include a ven- 
dor. Code 1939, § 6134.02—Gunnar v. 
Town of Montezuma, 294 N.W. 895. 

Mo. In suit to restrain city from is- 
suing bonds for enlargement and mod- 
ernization of city market, evidence of 
growth of, and increased area served 
by, city held to establish validity of 
bonds, as against contention that there 
was no necessity for enlargement and 
improvement of market. Kansas City 
Charter, art. 1, § 1, subsec. 7.—Wood- 
mansee y. Kansas City, 144 S.W.2d 137. 

The maintenance of public market 
by city is for ‘public purpose’, so as 
to authorize issuance and sale of city 
bonds for enlargement and moderniza- 
tion of such market. Mo.St.Ann. § 7572, 

. 6005; Kansas City Charter, art. 1, § 

; Subsecs. 7, 17.—Woodmansee vy. 
Kansas City, 144 S.W.2d 137. 

A city market is not “public utility” 
within Public. Service Commission Law, 
but is ‘public service’? and in that 
sense a “public utility” within provi- 
sion of Kansas City Charter, authoriz- 
ing city to issue bonds solely on credit 
of income from public utility or sery- 
ice owned or operated by city. Mo.St. 
Ann. § 5122, subd 25, pp. 6533, 6536; 
Kansas City Charter, art. 1, § 1, subsec. 
7.—Woodmansee y, Kansas City, 144 S. 
W.2d:137. t 


Ohio App. Under constitutional pro- 
visions relating to municipal owner- 
ship and operation of public utilities, 
plenary power is conferred on all mu- 
nicipalities, whether or not having a 
home rule charter, to acquire public 
utilities and as an incident thereto, to 
levy taxes and issue bonds, subject 
only to limitations prescribed in con- 
stitutional provisions relating to finane- 
ing of municipally-owned public util- 
ities and to power of municipalities to 
levy taxes and incur debts, and if 
there is any conflict between such con- 
stitutional provisions, and provi- 
sions of statutes existing at time of or 
enacted since adoption of constitutional 
provisions, such statutes must fall. 
Const, art. 18, §§ 4, 12, 18—Priest y. 
City of Wapakoneta, 32 N.H.2d 869, ap- 
Real Sieuilased, 9 N.E.2d 292, 182 Ohio 


Municipalities are authorized under 
constitutional provisions granting power 
to municipalities to own and operate 
utilities and to act by ordinance in ac- 
quisition of utilities and to issue bonds 
for such purpose, to adopt any means 
which are proper and which are plainly 
adapted to the end, to carry into effect 
the powers granted, subject only to the 
restrictions on the exercise thereof con- 
tained in such constitutional provisions. 
Const. art. 18, §§ 4, 5, 12.—Priest vy. 
City of Wapakoneta, 32 N.H.2d 869, ap- 
pea) Sismissed, 9 N.E.2d 292, 132 Ohio 

Wyo. The Act of 1907 authorizing 
cities and towns to borrow money and 
issue bonds for construction of light 
and power plants constituted a grant of 
a new power and not a mere method of 
exercising an existing power, such as 
power vested in towns under statute 
authorizing regulation of street light- 
ing and erection of lamp posts. Rev.St. 
1931, §§ 22-1427, 22-1601 et seq.— 
ees vy. Town of Greybull, 109 P.2d 
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Fla. Under charter authorizing town 
of Riviera to make provision for water 
supply system and to issue bonds 
pledging the full faith and credit of 
the town to pay the bonds, the town 
had authority to issue waterworks rey- 
enue bonds, payable from income de- 
rived from the waterworks plant and 
distribution system. Acts), 193%. ¢; 
18838, art. 5, § 1.—State v. Town of 

Riviera, 197 So. 525, 143 Fla. 705. 
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aA. proposed ‘bond issue by city 


of Philadelphia for rehabilitation of 
city’s water supply system could not 


be attacked on ground that issue was 


not authorized by statute under which 


city had filed petition in court of 
common pleas to have determined 
amount of its debt invested and 
about to be invested in its water sup- 
ply system which might be excluded 
from city’s indebtedness in ascertain- 
ing its borrowing capacity, since loan 
was authorized by City Charter Act, 
provided that creation of the debt was 
permitted by Constitution. 53 P.S. §§ 
3301 et seq., 6757 et seq.—Atkins v. 
city As Philadelphia, 14 A.2d 423, 339 
a. 
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C.C.A.I11. Under Illinois statutes, an 
Illinois city had power to build a wa- 
ter plant and subsequently to enlarge 
the water system and to issue water 
fund certificates for costs of original 
plant and enlargement, and though city 
employed the wrong formula in allo- 
eating earnings of plant and of en- 
largement, city was “estopped” to set 
up irregularities with respect to certifi- 
cates issued for payment of enlarge- 
ment in action by bona fide purchaser 
of certificates for an accounting for di- 
version and misapplication of funds ap- 
plicable to certificates, for an injunc- 
tion restraining further depletion, and 
for restoration of funds illegally di- 
verted. Smith-Hurd Stats.Ill. ¢c. 24, §§ 
440, 442, 456a et seq.—Getz v. City of 
Harvey, 118 F.2d 817. 

C.C.A.Tex. Where it appeared that 
city having authority to issue warrants 
for construction of city hall erected 
building 80 by 120 feet with two rooms 
downstairs with a stage in between 
them and an auditorium in front of 
them, that city elections, justice court, 
and sessions of city council were held 
in building, and that mayor had his 
office in the building, but that basket- 
ball games, flower show, and other ex- 
hibitions and public meetings were held 
in the building at authorized times, the 
city was “estopped” from denying va- 
lidity of warrants as against innocent 
purchaser on theory that the building 
was a community center and the con- 
struction thereof was ‘‘ultra vires” and 
it was within city’s authority to issue 
warrants for the building for which 
city had _ received full value.—City of 
Hughes Springs v. Lips, 118 F.2d 238. 

Ark. Obligations and bonds payable 
exclusively from revenues of agency 
issuing them are not municipal “debts” 
within constitutional provisions regu- 
lating issue of interest-bearing evi- 
dence of indebtedness or within consti- 
tutional prohibition against loan of 
municipal credit. Const. art. 12, § 5; 
Amend. No. 13.—Hogue y. Housing Au- 
thority of North Little Rock, 144 8.W. 
2d 49 


Fla. The city of Pensacola held au- 
thorized to issue water revenue cer- 
tificates for purpose of extending its 
waterworks system into unincorporated 
areas adjacent to city without approv- 
ing vote of freeholders. Acts 1935, e¢. 
17118, § 1(c); Sp.Acts 1931, c. 15425. 
—State v. City of Pensacola, 197 So. 
520, 148 Fla. 8238. 

Fla. The purpose of statute author- 
izing counties and other taxing districts 
to issue refunding bonds was to. en- 
able over-burdened debt-ridden political 
entities to refinance and spread_ their 
obligations over a different period at a 
more favorable rate of interest, and 
hence validity of bonds to be issued by 
municipal corporation would. not be 
affected by fact that bonds proposed 
to be refunded by the new issue had 
already been refunded and that none 
of city’s outstanding bonds were in 
default. Acts 1931, 2nd _Ex.Sess. ¢. 
15772.—Richard y. City of Fort Lauder- 
dale, 1 So.2d 202. 

The matter of refunding municipal 
indebtedness is largely a matter within 
discretion of the city.—Richard vy. City 
of Fort Lauderdale, 1 So.2d 202. 

Fla. Where charter authorized city 
of Bartow to borrow money and issue 
bonds. secured by any public utility 
owned by city and bonds which city 
suught to refund were so secured, city 
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had authority to pledge unappropriat- 
ed revenues of its light and water sys- 
tem in addition to ad valorem taxes 
on all taxable property in city for 


payment of refunding bonds. Sp.Acts 
1923, c. 9683.—State v. City of ‘Bar- 
tow, 2 So.2d 125. 

_ Fla. The constitutional provision 


givine counties, districts, and munici- 
palities power to issue original bonds 
only after approval of a required vote 
of freeholder electors does not forbid 
the issue by taxing units of written 
interest bearing evidences of indebted- 
ness, whether called bonds. or certifi- 
eates, provided such indebtedness is 
not to be paid by taxation of any na- 
ture or by the use, pledge, or applica- 
tion of any property other than the 
net proceeds from operation of prop- 
erty acquired through incurring in- 
debtedness for a necessary public util- 
ity or facility to serve immediate re- 
quirements of public health, safety or 
welfare. Const. art. 9, § 6, as amended 
in 1930.—State y. City of Tampa, 3 So. 
2d 484, 

Written interest-bearing evidences 
of indebtedness issued, without approv- 
ing vote of electorate, by taxing units, 
as municipalities, and proceedings for 
validation and issue of such evidences 
of indebtedness should definitely state 
that principal and interest of -indebted- 
ness will be paid in whole or in part 
solely from the net receipts from op- 
eration of pub‘ie utility or facility ac- 
quired by means of indebtedness, and 
authority to incur and evidences of 
such indebtedness must be in pursu- 
ance of valid express and _ sufticient 
statutory authority. Const. art. 9, § 6, 
as amended in 1930.—State v. City of 
Tampa, 3 So.2d 484. 

Ill. The statute relating to extension 
of time for payment of special assess- 
ments and to refunding of securities is- 
sued in anticipation of collection of as- 
sessments limited the extension and 
refunding to one particular special as- 
sessment proceeding, and did not re- 
quire all delinquent installments of all 
special assessments levied upon the 
same premises to be extended and the 
bonds refunded. Smith-Hurd Stats. c¢. 
24, § 792a—Village of Bellwood v. 
pee) & Co., 32 N.H.2d 160, 375 Ill. 

Ky. A municipality or county may 
refund or renew bonds at maturity, and 
the outstanding bonds need not be re- 
tired before the substitutes, which have 
the same characteristics as the bonds 
to be retired, are issued.—City of 
Frankfort v. Harrod, 143 S.W.2d 292, 
283 Ky. 755. 


Ky. A city may not issue bonds for 
payment of indebtedness, incurred by 
it, without having levied maximum tax 
rate, for permissive, as distinguished 
from necessary, governmental purposes, 
after expiration of fiscal year during 
which Court of Appeals decision that 
indebtedness incurred by city in any 
year in excess of amount derivable 
from tax actually imposed by it is in- 
valid became effective, but city’s notes 
for money borrowed to carry on neces- 
sary and essential functions of govern- 
ment aiter such year are not invalid. 
Ky.St. § 186c-7; Const. § 157.—Chest- 
nut v. City of Bowling Green, 149 S. 
W.2d 523, 285 Ky. 800. 


Ky. A municipality can arrange in 
advance for funds to retire existing 
bonds.—Holt v. City of Covington, 151 
S.W.2d 780, 286 Ky. 727. 

A municipality is not authorized to 
issue renewal bonds before those to be 
renewed are payable, or can be called 
and paid, since such a course would 
result in a duplication of interest.— 
Holt v. City of Covington, 151 S.W.2d 
780, 286 Ky. 727. 

A proposed bond issue by municipal- 
ity to be dated 17 months earlier than 
date on which outstanding bonds to be 
retired out of proceeds of new issue 
could be called and paid was invalid 
on ground that it would result in a 
duplication of interest, notwithstanding 
provision in ordinance requiring bidder 
to include in his bid a sum in addition 
to purchase price equal to amount of 


interest payable on outstanding bonds. 
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‘for the 17 months’ period.—Holt v. 


Ky. 727. 

A municipality may hold a sale of 
bonds to refund an outstanding issue 
a reasonable time in advance of ma- © 
turity of issue to be refunded, pro-. 
vided proposed issue bears interest 
from a date not earlier than maturity 
of issue to be refunded, and provided 


, 
2 
City of Covington, 151 $.W.2d 780, 286 Cs. 
* 
y 


purchase price is payable on such 
maturity, or sale may be made and 
purchase price paid in advance of ma-  ~— 
turity of old issue provided depository 
of funds realized from sale contracts — ) 
to pay interest on the deposit equal to | 
interest accruing on the bonds prior : 
to date of retirement of old issue.— — 
Holt v. City of Covington, 151 SW.2d 
780, 286 Ky. 727. J ; 
Miss. Codal provision, that no war- 
rant shall be issued or indebtedness in-. y 
curred by any municipality unless ~~ 
there is sufficient money in the partic- — 
ular fund from which the allowance 
is,or must be made to pay such war- 
rant or indebtedness, does not apply to 
counsel fees for services rendered or to | 
be rendered in connection with refund- — 
ing bonded indebtedness of city which 
had power to incur the obligation re- 
gardless of whether there were any  — 
funds in the treasury at the time to ~ 
satisfy it or not. Code 1930, § 5979; 
Laws 1934, c. 143, § 4.—City of Louis- 
ville v.. Chambers, 1 So.2d 771, 190.9" 
Miss. 833. . eae). 
Miss. Statute relating to the issu- a4 
ance of refunding bonds by municipal a 
corporations is ‘mandatory’ where it 
applies, although statute does not make, Mi 
the issuance of refunding bonds man- ~ 
datory in express terms. Laws 1934, ¢c. — K 
143, § 4.—City of Louisville v. Cham-- ~~ 
., 
«t 
oa 
F 


bers, 1 So.2d 771, 190 Miss. 833... 

__ Mo. Where section of Kansai City | 
Charter granting power to issue reve- 

nue bonds did not specify the purposes p 
for which such bonds might be issued, 
the city council under the “general wel- ie 
fare clause” of the charter had power 
to provide for issuance of revenue — 
bonds of water department to redeem — 
outstanding general obligation bonds 
of such department as well as implied ce 
power under section of charter grant- : 
ing power to issue revenue bonds. Rev. | 
$t.1939, § 3279, Mo.St.Ann. § 2892, p. : 
749.—Dodds v. Kansas City, 152 S.W. f 
2d 128. 

S.C. In determining how far in ad- 
vance of maturity date of outstanding 
bonds a municipal corporation may is- 
sue refunding bonds, the rule of reason 
must be applied. Const. art. 8, 6.— 
Banner vy. Stokes, 9 S.E.2d 785, 194 S.C. 

Refunding bonds which city con- 
tracted to sell, pursuant to express 
statutory authorization, on July 1, 
1940, to refund bonds maturing De- 
cember 1, 1940, and November 1, 1941, ae 
were not invalid because issued too 
far in advance of dates of their ma- 
turity. Const. art. 8, § 6; Act May 8, 
1940, 41 Stat. at Large, pt. 2, p. 2401. 
—Kalber v. Stokes, 9 S.H.2d 785, 194 


SiCn 339: 
§ 4159 \ 

Va. The bonds of a housing author- 
ity are not bonds of the city in which 
the authority has become operative 
and are not illegal on ground that as 
city bonas they are in violation of the 
Virginia Constitution. Code 1936, § 
3079-3090; Code Supp.1938, § 314 
(14); Const. § 127.—Mumpower. v. 
Housing Authority of City of Bristol, 
11 S.H.2d 732, 176 Va. 426. 

§ 4163 

Fla. Trust agreement, setting out 
the conditions governing issuance of 
water revenue bonds of the city of Mi- 
ami, did not violate special statutes 
stating that before any bonds are is- 
sued a resolution must be adopted de- 
termining the amount or maximum 
amount of bonds to be issued, merely 
because of provision with reference to 
the issuance of additional bonds at any 
time to pay the cost of acquiring and 
constructing necessary extensions and 


improvements of the water system. 
Special Acts 1939, ce. 19980, 19982,.— 
State v. City of Miami, 200 So. 525. 
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ee IllLApp. Petitions presented to vil-* 

lage officials to have village bonds 
refunded and extended in accordance 
with statute relating to extension of 
time for payment of special assess- 
ments and to refunding of securities 
issued in anticipation of collection of 


A assessments, which were signed by 
trustee as duly authorized agent of 
_~parties who allegedly owned 100 per 
cent. of the bonds, sufficiently com- 


plied with provision of statute requir- 

ing 75 per cent. of holders of out- 

standing securities to join in petition 
as condition precedent to extension and 
refunding». Smith-Hurd Stats. c. 24, § 

792a.—Chicago Title & Trust Co. y. Vil- 

lage of Westchester, 34 N.H.2d 744, 310 
QILApp. 498. 
_The statute relating to extension of 
2 time for payment of special assess- 
ments and to refunding of securities 
issued in anticipation of collection of 
_ assessments authorizes county court to 
divide an assessment into a greater or 
_ lesser number of installments than was 
originally provided for in order con- 
firming assessment, and to fix amount, 
rate and other details in connection 
with issuance of refunding securities, 
provided securities shall bear interest 
- at not more per annum than six per 
eent. Smith-Hurd Stats. ¢c..24, § 792a. 
_-—Chicago Title & Trust Co. v. Village 
of Westchester, 34 N.E.2d 744, 310 Ill. 
App. 498. 
a Petitions presented to village officials 
to have village bonds refunded and ex- 
tended in accordance with statute re- 
_ lating to extension of time for payment 
of special assessments and to refund- 
ing of securities issued in anticipation 
of collection of assessments, were not 
insufficient because petitioners request- 
ed that unpaid assessments be divided 
into 10 installments and that refunding 
bonds bear interest at rate of six per 
cent. per annum, but village officials 
should have proceeded to refund se- 
curities as petitioners requested and 
when the matter would be brought on 
for hearing before county court the 
matter of number of assessments and 
rate of interest could be adjudicated. 
Smith-Hurd Stats. ce: 24, § 792a.—Chi- 
cago Title & Trust Co. v. Village of 
Westchester, 84 N.E.2d 744, 310 Il. 
App. 498. 

Mont. Interest could properly be 
considered as part of cost of improve- 
ment for which special improvement 
district might levy assessments, and 
eity, in resolution for issuance and 
sale of district bonds, was authorized 
to fix a definite rate of interest within 
limits specified by statute. Rev.Codes 
1935, § 5249, as amended Laws 1937, c. 
oe vy. City of Havre. 114 P.2d 
1053. 


; 4165 
Fla. The fact that resolution au- 
thorizing issuance of waterworks reve- 
nue bonds used word ‘‘award” instead 
% of “sale” did not invalidate bonds, al- 
* though the use of the word ‘award’ 
: was inept, where every step required 
by town charter to issue and sell reve- 
i nue bonds was complied with. Acts 
' 1931, ec. 14715—State v. Town of 

Riviera, 197 So. prop aan Fla. 705. 
6 


§ 41 

Fla. Where bonds, when issued by 
town of Punta Gorda, were supported 
by a limited tax levy, but statute abol- 
ishing town of Punta Gorda and creat- 
ing the city of Punta Gorda authorized 
such city to levy taxes of more than 
10 mills to produce funds with which 
to pay outstanding bonds, refunding 
bonds payable from an unlimited tax 
levy could be issued without authori- 
zation of an approving election. Acts 
1901, ec. 5085, § 47, as amended by Acts 
1911, c. 6390, § 7; Sp.Acts 1921, ce. 9055, 
$7713) Const. art. 8, § 8: art.) 9)/'§)'6, 
ag amended.—State v, City of Punta 
Gorda, 197 So. 734. 

Fla. Where original city bonds pro- 
viding for a limited tax to support 
them were issued with approving vote 
of freeholders, and subsequently city 
charter was amended so as to service 
all outstanding bonds by unlimited tax, 
refunding bonds supported by unlimit- 
ed tax could be issued under the Con- 
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stitution without an approving vote of 
freeholders. Const, art. 9, § 6.—tate 
v. City_of Auburndale, 197 So. 739. 

Fla. Where refunding bonds of city 
of Bartow did not change nature of 
indebtedness or increase security, re- 
funding bonds were not required to be 
approved by vote of the freeholders. 
Sp.Acts 1923, c. 9683; Acts 1931, Hx. 
Sess., c. 15772.—State v. City of Bar- 
tow, 2 So.2d 125. : : 

Fla. Refunding bonds may be_is- 
sued by city for purpose of refunding 
both principal and interest without ap- 
proval of electors. Acts 1931, Ex.Sess., 
ec. 15772, §§ 2, 8—State v. City of 
Venice, 2 So.2d 365. iy 

Fla. The constitutional provision 
giving counties, districts, and munici- 
palities power to issue original bonds 
only after approval of a required vote 
of freeholder electors does not for- 
bid the issue by taxing units of writ- 
ten interest bearing evidences of in- 
debtedness, whether called bonds or 
certificates, provided such indebtedness 
is not to be paid by taxation of any 
nature or by the use, pledge or appli- 
eation of any property other than 
the net proceeds from operation of 
property acquired through incurring 
indebtedness for a necessary public 
utility or facility to serve immediate 
requirements of public health, safety or 
welfare. .Const. art. 9, § 6, as amended 
ie myree vy. City of Tampa, 3 So. 
2d 484, 

Written interest-bearing evidences of 
indebtedness issued, without approving 
vote of electorate, by taxing units, as 
municipalities, and proceedings for 
validation and issue of. such evidences 
of indebtedness should definitely state 
that principal and interest of indebted- 
ness will be paid in whole or in part 
solely from the net receipts from op- 
eration of public utility or facility 
acquired by means ot indebtedness 
and authority to incur and evidences of 
such indebtedness must be in pursu- 
ance of valid express and _ sufficient 
statutory authority. Const. art. 9, § 6, 
as amended in 1930.—State v. City of 
Tampa, 3 So.2d 484. 

Mo. Qualified voters’ endorsement of 
issuance of city market improvement 
bonds solely on credit of income from 
such publie utility or service is not 
necessary to validity of bonds. Kan- 
sas City Charter, art. 1, § 1, subsec. 7; 
art. 4, § 107; Mo.St.Ann.Const.—art. 
10, § 12.—Woodmansee vy. Kansas City, 
144 S.W.2d 1387. 


§ 4167 

D.C.Va. A contract whereby city of 
Danville agreed to pay engineering 
company a certain sum tor preparation 
of necessary engineering data for city’s 
application for loan frem Reconstruc- 
tion Finance Corporation for construc- 
tion of municipal power piant was in- 
valid in so tar as contract provided 
for employment of company at agreed 
compensation as consulting engineers 
for the project if proposed loan was 
made and proposed development car- 
ried out, where city and company un- 
derstood that issuance of revenue 
bonds of city was necessary for financ- 
ing of project and charter, and stat- 
ute provided for an election as a pre- 
requisite for issuance of bonds, as 
against contention that no actual pres- 
ent indebtedness was created by con- 
tract because it was conditioned upon 
issuance of bonds and development. of 
roject. Acts Va.1933, Ex.Sess., c. 26, 
14.—Scofield Engineering Co. vy, 

City of Danville, 35 F.Supp. 668. 


Fla. Where the Legislature, after is- 
Suance and sale of bonds by the city 
of Fort Myers pursuant to charter pro- 
viding for limited taxes, amended the 
charter so as to eliminate the tax lim- 
itation and subsequently it again 
amended the charter so as to replace 
in charter a tax limitation for debt 
Service, holders of original bonds could 
coerce taxing authorities to levy and 
collect millage sufficient for debt serv- 
ice of such bonds, not on contract 
rights as they originally existed, but 
on statutory right created after issue 
of bonds, and hence unlimited refund- 
ing bonds could thereafter be issued 
without an approving election. Acts 


1905, c. 5496; Sp.Acts 1925, ec, 10563; _ 
Sp.Acts 1927, ec. 12743; Sp.Acts 1929, 


ce, 14052; Sp.Acts 1937, ¢c. 18532; 
Const. art. 8, § 8.—State v. City of 
Fort Myers, 198 So. 814. 


City could issue refunding bonds and 
pledge a tax for the payment thereof 
on lands lying within its territorial 
limits, but which were not within its 
territorial limits at the time its bonds 
were originally issued without an ap- 
proving vote of qualified electors who 
were freeholders or owners of such 
lands.—State yv. City of Fort Myers, 
198 So. 814. S 

Fla. Under constitutional prohibition 
against issuance of bonds by cities un- 
less approved by freeholders at an elec- 
tion, a municipality cannot borrow 
money under a device for repayment 
even where it is expressly provided that 
there shall be no general obligation, and 
that lender shall look solely to pledged 
property, except that a municipality 
can extend, enlarge or improve a then 
existing utility which it owns in its 
proprietary or corporate capacity, and 
restrict retirement of the obligations in- 
curred for such purpose to income re- 
ceived from it. Const. art. 9, § 6, as 
amended.—Clover Leaf, Inc., v. City of 
Jacksonville, 199 So, 923. ihe hk 

Under constitutional prohibition 
against issuance of bonds Ly cities un- 
less approved by freeholders at an elec- 
tion, the criterion is not the name given 
instrument issued by city as evidence 
of loan by holder or bearer to construct 
or improve streets and the like, or to 
extend and improve utilities, but wheth- 
er scheme attempted expressly or im- 
pliedly violates restrictions of the 
amendment adopted for the purpose of 
obviating unrestrained expansion at 
cost of taxpayers. Const. art. 9, § 6, 
as amended.—Clover Leaf, Inc., v. City 
of Jacksonville, 199 So. 923. 

The constitutional amendment pro- 
hibiting issuance of bonds by cities un- 
less approved by freeholders at an elec- 
tion is intended to curb cities in incur- 
ring indebtedness. Const. art. 9, § 6, as 
amended.—Clover Leaf, Inc., v. City of 
Jacksonville, 199 So. 923. 


Under constitutional prohibition 
against issuance of bonds by cities un- 
less approved by freeholders at an elec- 
tion, city of Jacksonville could not is- 
sue paving certificates for amounts as- 
sessed against abutting property for 
street improvement without required 
election, though it was stipulated that 
paving certificates should not be obli- 
gations of city and that payment of 
paving certificates and interest on them 
should not be guaranteed by the city. 
Sp.Acts 1939, c. 20100; Const. art. 9, § 
6, as amended.—Clover Leaf, Ine y. 
City of Jacksonville, 199 So. $23. 


Fla. A city was authorized to issue 
retunding bonds for the purpose of re- 
funding bonds already outstanding 
without procuring an approving vote of 
the freeholders of the city. Acts 1931, 
2d Ex.Sess., c. 15772, § 24; Const. art. 
9, § 6.—Richard y. City of Fort Lauder- 
aale, 1 So.2d 202. 

Va. The constitutional inhibition on 
issuance of bonds or other interest- 
bearing obligations by city or town is a 
restriction upon power of Legislature to 
delegate to municipalities the right to 
incur debts or obligations contrary to 
the provisions stated therein. Const. § 
127.—Town of South Hill v. Allen, 12 
S8.H.2d 770. 

“Revenue certificates’ which town of 
South Hill proposed to issue under its 
seal in payment for municipal electric 
light plant, to be paid solely out of 
revenue from sale of electricity, were 
within constitutional prohibition 
against issuance without voters’ ap- 
proval of “bonds or other interest-bear- 
ing obligations” so as to create indebt- 
edness exceeding 18 per cent. of as- 
sessed valuation of real estate. Code 
mh ta §§ eR Ebb Hh aL ef 123) 127), 
—Town o ou v. ‘en {1 On 
2d 770. eno 

The constitutional provision limiting 
amount of indebtedness ineurred with- 
out approval by majority of electors 
mInanifests intention to afford protection 
to municipalities against undue extrava- 


ny 


‘ gance by their governing bodies and 
at the same time to give them power, 
with approval of the electors, to ex- 


ceed the limitations for purpose of 
financing self-liquidating capital im- 
provements. Const. 127.—Town of 


§ 
South Hill vy. Allen, 12 $.6.2d 770. 

Neither the General Assembly nor the 
court has power to deprive electors of 
municipality of opportunity to deter- 
mine for themselves whether venture of 
acquiring municipal electric light plant 
should be undertaken, under constitu- 
tional provision limiting indebtedness 
to be incurred without approval by ma- 
jority of electors. Const. § 127—Town 
of South Hill y. Allen, 12 S.B.2d 770. 

Wa. ‘Revenue bonds” which town of 
Galax proposed to issue under its seal 
in payment for municipal electric light 
plant, to be paid solely out of revenue 
from sale of electricity, were within 
constitutional prohibition against issu- 
ance without voters’ approval of “bonds 
or other interest-bearing obligations’ so 
as to create indebtedness exceeding 18 
per cent. of assessed valuation of real 
estate. Const. §§ 123, 127.—Town of 
Galax v. Appalachian Blectric Power 
Co., 12 S.E 2d 778. 

In constitutional provision against is- 
suance by city or town of bonds or 
other obligations so as to create in- 
debtedness exceeding 18 per cent. of 
valuation of taxable realty, and describ- 
ing bonds which need not be counted in 
determining amount of the indebted- 
ness, and providing that if receipts are 
not sufficient to pay costs of operation, 
such bonds must be included “unless 
the principal and interést thereof be 
made payable exclusively from the re- 
ceipts of the undertaking,’ the quoted 
words apply only to bonds not suffi- 
cient to pay costs of operation, and do 
not authorize exclusion of all obliga- 
tions payable only out of revenue. 
Const. § 127.—Town of Galax v. Ap- 
paechen BHlectric Power Co., 12 S.H.2d 

Bonds payable out of receipts of the 
undertaking were regarded as “indebt- 
edness” by framers of constitutional 
provision prohibiting issuance of obli- 
gations so as to create indebtedness 
in excess of specified amount without 
approval by majority of voters. Const. 
§ 127.—Town of Galax v. Appalachian 
Electric Power Co., 12 S.E.2d 778. 

Wyo. Town ordinances providing for 
issuance of bonds to be paid solely 
from, receipts from operation of light 
and power plant to be constructed with 
proceeds from sale of bonds were in- 
valid because violative of statute pro- 
hibiting issuance of bonds for construc- 
tion of power plant unless approved by 
the people at an election, in absence of 
anything to indicate that word ‘‘bonds” 
did not include revenue bonds such as 
town planned to issue. Rey.St.1931, §§ 


22-1427, subd. 29, 22-1601, subd. 6, 
22-1605, 22-1607, 22-1609, 22-1611, 
22-1612; Const. art. 13, § Sthq RE 
vy. Town of Greybull, 109 P.2d 800. 
§ 4169 
Ohio. The constitutional provision 


requiring that a petition for a refer- 
endum on the question of issuing bonds 
to purchase a public utility be filed 
with the “executive authority’ of a 
municipality, is satisfied by the filing 
of the petition with the village clerk. 
Gen.Code, §§ 4248, 4280, 4281, 4284, 
4290; Const. art. 18, § 5.—State ex rel. 
Tietje v. Collett, 35 N.E.2d 568, 138 
Ohio St. 425. 

A petition for referendum under the 
constitution on ordinance of village for 
the issuing of waterworks mortgage 
revenue bonds for the purchase and 
expansion of privately owned water 
system serving village, was not in- 
validated because it incorrectly de- 
scribed the election procedure for the 
submission of the referred question to 
the electors, in view of the fact that 
the constitution does not require, in the 
referendum petition itself, a descrip- 
tion of the proper election process, but 
places on the village council the duty 
of providing by ordinance for the 
proper submission of the referred ques- 
tion to the electors. Const. art. 18, §$ 
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5, 8.—State ex rel, Tietje v. Collett, 35 
N.H.2d 568, 138 Ohio St. 425. 

Though the constitution provides for 
a referendum petition “demanding” a 
referendum, a petition employing the 
word ‘order’ rather than the word 
“demand” in seeking referendum on 
village ordinance providing for issu- 
ance of waterworks mortgage revenue 
bonds was not’invalid. Const. art. 18, 
§ 5.—State ex rel. Tietje v. Collett, 35 
N.H.2d 568, 188 Ohio St. 425, 

8 4170 


Ark. Under constitutional provision 
authorizing election on issuance of 
municipal bonds for acquisition of 


park and flying field, and requiring 
balloting on each separate purpose for 
which bonds were to be issued, bond 
election for park and flying field was 
for ‘single purpose’, and was_ valid, 
Const.Amend. No, 13.—East v. City of 
Camden, 145 S.W.2d 721. 

Cal.App. Hven if statute concerning 
publication of ordinance ordering sub- 
mission to voters of question of issu- 
ance of bonds for public improvement 
made it the duty of city-council to des- 
ignate newspaper in Which such an 
ordinance should appear, failure of 
council to designate newspaper in or- 
dinance was not sufficient to invalidate 
entire proceedings concerning proposed 


bond issue, and was not fatal to valid- 
re of bonds. Gen.Laws 1937, Act 


§ eee of Tulelake vy. Roath, 


Fla. Decree validating issue of wa- 
terworks revenue bonds of town of 
Riviera was not invalid notwithstand- 
ing sale of bonds was_ made before 
validation, in view of fact that sale 
was made subject to validation. Acts 
1931, c¢. 14715.—State v. Town of 
Riviera, 197 So. 525, 143 Fla. 705. 

§ 4178 

Cal.App. Statutory directions as to 
time and manner of giving notice of 
elections, such as city elections con- 
cerning issuance of bonds, are ‘‘man- 
datory”’ upon officers charged with 
homed of calling election and will be up- 
held strictly in a direct action insti- 
tuted before an election, but after an 
election has been held such statutory 
requirements are “directory” unless it 
appears that failure to give notice for 
full time specified by statute has pre- 
vented electors from giving a full and 
free expression of their will at election, 
or unless statute contains a further 
provision, the necessary effect of which 
is that failure to give notice for statu- 
tory time will render election void. 
Gen.Laws 1937, Act 5178, § 3.—City of 
Tulelake vy. Roath, 107 P.2d 277. 

Where ordinance of sixth-class city, 
calling a special election concerning 
issuance of city bonds, was published 
at times and in manner and form pre- 
scribed by law in a newspaper of gen- 
eral circulation published in the city, 
and newspaper was official newspaper 
of city, and election, which was held 
upon day set in ordinance, resulted in 
199 out of 203 votes being cast in favor 
of issuing bonds, proposed bonds were 
valid, notwithstanding failure of city 
council to designate in ordinance the 
newspaper in which ordinance should 
be published. Gen.Laws 19387, Act 
5178, § 3.—City of Tulelake y. Roath, 
107 Pi2d 277. 


Minn. The insertion by inadvertence 
in notice of election that bonds pro- 
posed to be issued by village to finance 
construction of sewage treatment plant 
were to be issued to the state, though 
resolution calling election and ballots 
supplied to electors contained no such 
provision, did not vitiate election au- 
thorizing sale of bonds to the lowest 
interest bidder, where there was no 
showing that electors were in any way 
deceived or misled to their prejudice 
into voting for bond issue by reason 
of that statement in notice.—Wester Vv. 
Village of Albany, 299 N.W. 214. 


§ 4179 
Fla. Where record showed that in 
election on question of issuance of 
waterworks revenue bonds of town of 
Riviera, statute providing that free- 
holders who are registered electors 
may participate was complied with, 


§ 4182 

Bley > 

bonds were not invalid because special 
registration provided for by statute au- 
thorizing issuance of bonds was not 
observed. Acts 1931, c. 14715, § 4.— 


State v. Town of Riviera, 197 So. 525. 
143 Pla. 705. 


§ 4 
Ky. Under statute, 
clerk was not required to place a 
bond issue question propounded to vot- 
ers in a city of the first class under a 
city ordinance upon a separate ballot, 


aT ‘ 


but question could be placed upon 


regular ballot used at general election. 
Ky.St.Supp.1940, §§ 186b-10, 1459,— 
Theisen v. City 


: § 4181 y f 
Ark. Where taxpayers of city, 


nicipal funds to be used for purchase 
of additional lands for airport pur- 


administration, passenger 
hangers, taxi strips, driveways, and 
other things incidental and necessary 
to a modern airport, the word “inci- 
dental” must be read in connection 
with “necessary”. Const. Amend. No. 


13.—Tunnah v. Moyer, 152 S.W.2d 1007. 
A municipal bond does not bees 

issuance and de- 
livery, since authorization by the elec 


Ill. 
come effective until 


torate of the bond 
eontractual. obligation. Smith-Hurd 
Stats.Const. art. 9, 12.—Austin v. 
Healy, 35 N.E.2d 78, 376 Ill. 633. 

Mont. The failure to comply wit 
some statutory detail of procedure wi 
not invalidate a bond issue when the 


issue creates no 


question is raised after the bond elec- 


the question is not raised until after 
the election. Laws 1937, e. 115.—Hen- 
dsekaan v. Powell County, 112 P.2d_ 


Ohio. An election approving an is- 
sue of bonds by a municipality outside 
constitutional limitations is a grant of 


authority by the voters to the munici- — 


ously established the maximum limita- 


A 


of Louisville, 144 SW. 
2d 486, 284 Ky. 240. Sena 
by) 
approving bond issue, authorized mu- ~ 
poses beyond city limits and in con- 


structing and keeping buildings for — 
terminal, 
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tion of municipal indebtedness, the au-| | 


thority conferred by the electors at 
such election is subject to and_re- 
stricted by the legislative limitations 
then in effect. Const. art. 12, § 2.— 
Kurtz v. City of Columbus, 28 N.E.2d 
587, 137 Ohio St. 184, affirming 22 N.E. 
2d 747, 61 Ohio App. 428. 


§ 4182 
Ga. Under constitutional provision 
that before political divisions incur 


bonded indebtedness they must provide ce : 


for assessment and collection of an an- 
nual tax sufficient to pay prings and 
interest of debt within 30 years, pro- 
vision for payment of a municipality’s 
bonds need not be made before an ap- 


plication to validate bonds, and, if on 


hearing of application nothing appears 
to contrary, presumption is that provi- 
sion will be made at time and in man- 
ner prescribed by constitution, but, if 
it distinctly appears that municipality 
does not intend to make such provision, 
a judgment of validation should not be 
entered. Const. art. 7, 7, par. 2.— 
Town of McIntyre v. Scott, 12 S.W.2d 
883, 191 Ga. 473. 

The statute providing for validating 
bonds and proceedings for their au- 
thorization and issuance by cities in 
financing projects aided by loans or 
grants from federal government is not 
unconstitutional as authorizing viola- 
tion of constitutional provisions pro- 
hibiting municipal corporations from 
incurring debts in excess of 7 per cent. 
of assessed value of all taxable prop- 
erty, and requiring that before political 
divisions incur bonded indebtedness 
they must provide for assessment and 
collection of an annual tax sufficient in 
amount to pay principal and interest of 
debt within 30 years from date of in- 
curring of indebtedness. Laws 19389, 


Tat 
¥ 


n 


me i rs i oe 
ve ; ; } 


we 

i ee 

Be opp. Ls, 179;.§§ 3, 45 Const; art...7,$ 1, 
pars. 1, 2—Town of McIntyre v. Scott, 

. 12. 8.H.2d 8838,,191 Ga. 473. 

a Mo. Use of income from enlarged 

and modernized city. market to pay 

bonds for enlargement and improve- 
ment thereof, as authorized by city 

charter, was not illegal diversion of 

that part of income from such utility 

property _as it existed before enlarge- 

: 

; ; 


Charter, art. 1, § 1, subsec. 7.—Wood- 


arnnsee v. Kansas City, 144 S.w.2da 
Mo. Under section of Kansas City 


ment and modernization. Kansas City 


Charter expressly authorizing the issu- 
ance of bonds solely upon credit of 
income derived from any public utility, 
_ the city has implied power to make 
_ the net revenue from water works sub- 

_ ject to a prior lien for payment of in- 
terest and principal of its revenue 
bonds.—Dodds v. Kansas City, 152 S. 
W.2d 128. 

Provision of Kansas City ordinance 
_ that, in event net revenue of water 
_ works should be insufficient to pay 
interest on all water works bonds, 
interest and sinking fund due each 
year on revenue bonds would have 
prior lien on net revenue for that year 
did not violate provision of charter 
providing for disposition of water de- 
partment revenue but not undertaking 
to establish priority as between reve- 
nue bonds and_ general obligation 
- bonds. Rev.St.1939, § 3279, Mo.St.Ann. 
 § 2892, p. 749.—Dodds y. Kansas City, 
— 182 S.W.2d 128. 
ie § 4183 
a C.C.A.Fla. Every inhabitant of Flor- 
_ ida municipality became a “party” to 
_ proceedings for validation of munici- 
pal bonds by published notice, and 
i _ decree validating bonds was conclusive 
on the municipality, its citizens and 
taxpayers concerning the validity of 
a the bonds, even though it appeared 

later that the bonds were more than 
_ ten per cent. of the assessed value of 
the property actually within the mu- 
-nicipality. Comp.Gen.Laws Fla.1927, 
§§ 2935 et seq., 3011.—North Miami, 
Fla., v. Meredith, 121 F.2d 279. ; 

Fla. Where certain land included 
within territorial limits of city of 
Venice when original bonds were is- 
sued was excluded therefrom before is- 
‘ suance of refunding bonds, owners of 

such land were “taxpayers” of the city 
in contemplation of law, and _ publi- 
cation of notice to citizens and tax- 
- payers requiring them to show cause 
why bonds should not be validated 

was sufficient to reach such owners and 
; bring them before the court. Comp. 
Gen.Laws 1927, § 5107,—State v. City 
of Venice, 2 So.2d 365. 
B 'Where original bonds of city were 
j validated by decree of circuit court and 
. the validation was affirmed by the 
Supreme Court, the question of validity 
of the original bonds was forever set 
at rest and could not be raised in 
proceeding to validate refunding 

_ bonds.—State v. City of Venice, 2 So. 
2d 366. 

Validation of city’s refunding bonds 
could not be denied because of al- 
leged poverty and hardships of the 
taxpayers of the city.—State v, City 
of Venice, 2 So.2d- 365, 


) Fia. Where bond issue as authorized 
by affected freeholders of municipality 
for construction of seawall was vali- 
dated and confirmed by the circuit 
court, allegedly fatal variance in pro- 
cedure followed by municipality under 
statute in perfecting enforceable liens 
against abutting property owners was 
insufficient to constitute a. defense 
against suit to foreclose special assess- 
ment liens in absence of a showing of 
fraud or mistake, Sp.Acts 1933, ec. 
16311, §§ 9, 10; Const. art. 8, § 8.— 
Ocean Beach Hotel Co. v. Town of At- 
lantic Beach. 2 So.2d 879. 

Fla. Written interest-bearing  evi- 
dences of indebtedness issued, without 
approving vote of electorate, by tax- 
ing units, as municipalities, and pro- 
ceedings for validation and issue of 
such evidences of indebtedness should 
definitely state that principal and in- 
terest of indebtedness will be paid in 
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whole or in part solely from the net 
receipts from operation of public util- 
ity or facility acquired by means of 
indebtedness, and authority to incur 
and evidences of such indebtedness 
must be in pursuance of valid express 
and sufficient sfotutory authority. 
Const. art. 9, § 6, as amended in 1930. 
—State v. City of <ampa, 3 So.2d 484. 

A decree validating water revenue 
bonds, proposed to be isSued by a city 
without ‘an approving vote of elec- 
torate, the proceeds to be used for im- 
provements to city’s water system, and 
the bonds and interest coupons thereon 
to be paid solely from net proceeds of 
improved system on a= parity with 
city’s bonded indebtedness for present 
system, was proper under the plead- 
ings and evidence. Comp.Gen.Laws 
1927, § 5106; Sp.Acts 1941, e. 21593; 
Const.Declaration of Rights, § 4; art. 
; 8:) art: 9; §§ 5, 6, and 6, as 
amended in 1930.—State v. ‘ity of 
Tampa, 3 So.2d 484. ; 

Ky. In city’s action against tax- 
payer and citizen, individually and on 
behalf of all other taxpayers and citi- 
zens of city, for judicial approval of 
proposed bond issue to retire outstand- 
ing bonds at maturity, holders of the 
outstanding bonds to be refunded or 
renewed were not “necessary parties” 
required to be represented.—City of 
Frankfort v. Harrod, 143 S.W.2d 292, 
283 Ky. 765. 

Ky. A city seeking approval of pro- 
posed bond issue for payment of float- 
ing indebtedness was required to prove 
that debts constituting the floating in- 
debtedness were valid obligations of 
the city, though the indebtedness was 
not incurred in violation of the Consti- 
tution. Ky.St. § 186c-7; Const. §§ 157, 
158.—Payne v. City of Covington, 143 
S.W.2d 727, 283 Ky. 848. 

Where insufficient showing was made 
that debts constituting floating indebt- 
edness covered by proposed bond issue 
were valid obligations of city, but it 
appeared probable that a portion, if 
not all, of the proposed issue could be 
validated upon a proper showing, and 
the present officials of the city were 
making a praiseworthy effort to rem- 
edy conditions which resulted in de- 
ficiencies of revenue, the Court of Ap- 
peals would not direct dismissal of 
petition for approval of the issue, but 
in the interest of justice would afford 
the city opportunity to supply de- 
ficiencies in the record. Ky.St. § 
186c-7.—Payne v. City of Covington, 
143 S.W.2d 727, 283 Ky. 848. 


La. Bond issues for paving and im- 
proving streets, and for construction of 
drains, waterworks, and sewage exten- 
sions, could not be contested after ex- 
piration of 60 days from date of elec- 
tion approving bond issues, in absence 
of fraud or collusion. Act No. 46 of 
1921, Ex.Sess., § 43; Const.1921, art. 
14, § 14(b, f).—Houssiere v. City of 
Jennings, 197 So. 750, 195 La. 1042. 

N.Y.Sup. The provisions of statute 
authorizing municipal corporation to 
institute proceedings for legalization 
and confirmation of proceedings for is- 
suance of bonds thereof are applicable 
and available to town fire district, 
which is “municipal corporation”. 
General Municipal Law, § 9, 10-a, 11, 
1l-a, 22 et seq., 29; Town Law, § 180. 
—Petition of Board of Fire Com’rs 
of Columbia-Litchfield Fire Dist., 29 
N.Y.S.2d 605. 


The facts that another than one ap- 
pointed by fire district board of com- 
missioners to act as ballot clerk at 
election on question of issuing district 
bonds served as such clerk and that 
member of such board was designated 
to act as chairman of election were 
technical irregularities not affecting 
substance of proceedings taken, so as 
to preclude equity court from interfer- 
ing therewith in hoard’s proceeding to 
legalize and confirm proceedings for 
issuance and sale of bonds. General 
Municipal Law, § 22 et seq.; Hlection 
Law § 40, subd. 3; Town Law, °§ 
175, subd. 1; § 176, subd, 8.—Petition 
of Board of Fire Com’rs of Columbia- 
Litchfield Fire Dist., 29 N.Y.S.2d 605. 
_Where printed ballots used at elec- 
tion of fire district commissioners and 


treasurer carried names of five candi- 
dates for offices of commissioners and 
one candidate for treasurer, referred 
to statutory provision defining qualifi- 
cations of such candidates, and con- 
tained five blank spaces for offices of 
commissioners and one for that of 
treasurer, there was sufficient substan- 
tial compliance with statute to preclude 
equity court from interfering on 
ground of illegality of election ‘ be- 
cause of board’s failure to adopt reso- 
lution requiring candidates-to file vheir 
names with district secretary at least 
ten days before date of election in 
board’s proceeding for legalization and 
confirmation of proceedings for issu- 
ance of bonds. General Municipal 
Law, § 22 et seq.; Town Law, § 175. 
subd. 3; § 176, subd, 7.—Petition of, 
Board of \Fire Com’rs of Columbia- 
Litchfield Fire Dist., 29 N.¥.S.2d 605. 

A fire district board’s appointments 
of others than persons designated in 
board’s resolution as chairman and in- 
spector of, and ballot clerk at, election 
on question of issuing district bonds, 
constituted. sufficient substantial com- 
plianee with statute to preclude inter- 
ference by equity court on ground of 
illegality of election in board’s’ pro- 
ceeding for legalization and confirma- 
tion of proceedings for issuance of 
bonds. General Municipal Law, § 22 
et seq.; Town Law, § 170 et seq.— 
Petition of Board of Fire Com’rs of 
Columbia-Litchfield Fire Dist., 29 N. 
Y.S.2d 605. j 

Tex. The purpose of statute requir- 
ing Attorney General to pass on valid- 
ity of proposed bonds of municipality 
or other political subdivision and other 
relevant statutes is to protect the par- 
ticular locality and its inhabitants 
against imposition of unauthorized or 
illegal obligations and to give assur- 
ance to state board of education and 
other intending purchasers that pur- 
chaser will acquire an _ indefeasible 
title, and such duty is important and 
not perfunctory. Vernon’s Ann.Civ.St. 
art. 4398.—City of Galveston v. Mann, 
143 S.W.2d 1028. 

The Attorney General was unauthor- 
ized to approve municipal bonds which 
were voted for purpose of paying for 
construction of permanent structures 
on land belonging to state, or apparent- 
ly belonging to state, and for erection 
of which structures no right or permit 
had been obtained. Vernon’s Ann.Civ. 
St. art. 5420.—City of Galveston vy. 
Mann, 143 S.W.2d 1028. 

: § 4184 - 

Ga. Where Court of Appeals held 
that original petition in proceeding for 
validation of municipal waterworks 
bonds was subject to general demurrer, 
the filing of amendments to petition, by 
express leave of court, setting forth 
contract between town and federal gov- 
ernment for government’s financial aid 
to waterworks project and subsequent 
validation act to cure alleged defects in 
petition, did not render amendments 
subject to general demurrer upon 
ground that town was bound to stand 
on cause of action as it stood when 
original petition was filed and, as mat- 
ter of procedure, couid not claim by 
amendment the benefit of subsequent 
government contract and validating act. 
Laws 1939, pp. 178, 179, §§ 8, 4—Lown - 
ot McIntyre v, Scott, 12 S.H.2d 883, 191 
Ga. 473. 

Under constitutional provision that 
before political divisions incur bonded 
indebtedness they must provide for as- 
sessment and collection of an annual 
tax sufficient to pay principal and inter- 
est of debt within 30 years, provision 
for payment of a municipality’s bonds 
need not be made before an application 
to validate bonds, and, if on hearing of 
application nothing appears to contrary, 
presumption is that provision will be 
made at time and in manner prescribed 
by constitution, but, if it distinctly ap- 
pears that municipality does not intend 
to make such provision, a judgment of 
validation should not be entered, 
Const. art. 7, § 7, par. 2,—Town of Mc-. 
iniyee v., Scott, 12 S.H.2d 883, 191 Ga. 

Ky. Where former city officials did 

not violate constitutional provisions lim- 


iting bonded indebtedness, and present 


officers of city were making a praise- 
_ worthy effort to remedy conditions 
which resulted in deficiencies of revenue, 
it was not necessary that Court of 

Appeals withhold its approval of pro- 

posed bond issue as required by statute 
where it appears that officials in office 

at time of creation of indebtedness have 
not had due regard for finances of mu- 
nicipality. Const. §§ 157, 158—Payne 
v. City of Covington, 146 S.W.2d 54, 
285. Ky. 14. 

Ky. In proceeding to determine val- 
idity of proposed issue of funding 
bonds by city and authority of com- 
missioners of sinking fund to use part 
of surplus on hand to buy issue, it was 
incumbent on city to establish validity 
of debt existing on December 31, 1935, 
and carried over into 1936. Ky.St. § 
186c-6 et seq.; § 3194.—Moss v. City 
2 St oi eae 147 S.W.2d 59, 285 Ky. 
100. 

'- Where the Court of Appeals was re- 


quired to make calculations and exam-. 


ine record without any help from nom- 
inal contestant in proceeding to deter- 
mine validity of a proposed issue of 
funding bonds by city and authority of 
commissioners of sinking fund to use 
part of surplus on hand to buy issue, 
and city’s brief was devoted to general 
rulings relating to approval of pro- 
posed bond issues, and did not under- 
take any explanation of situation de- 
veloped by the Court of Appeals show- 
ing that substantial part of debt exist- 
ing on December 31, 1935, carried over 
into 1936, and reduced during four 
years was not valid, the circuit court 
erred in approving the bonds. Ky.St. 
§ 186c-6 et seqg.; § 3194.—Moss v. City 
Si eeeincal, 147 S.W.2d 59, 285 Ky. 
100. 


§ 4186 

Ohio App. Mortgage revenue bonds 
issued by village under that section of 
the Eonetniion dealing with mortgage 
bonds for public utilities, were not 
amenable to the provisions of the Uni- 
form Bond Act, and therefore a failure 
to sell them at public sale did not in- 
validate them. Gen.Code, § 2293-1 et 
seq.; Const. art. 18, § 12.—Vollmer vy. 
Village of Amherst, 29 N.H.2d 379, 65 
Ohio App. 26. 


4188 

Fla. Refunding bonds to be issued 
by the city of Fort Myers were not 
rendered invalid because city agreed 
to pay fiscal agents of administrative 
officers of city a sum equal to 2 per 
cent. of the amount of bonds refund- 
ed, from surplus which might accrue 
in the fund with which to pay interest 
and create the sinking fund.—State v. 
City of Fort Myers, 198 So. 814. 

§ 4192 

©.C.A.I1]. Where $57,000 in general 
bonds had by proper corporate action 
of an Illinois city been allotted to wa- 
ter fund, city was charged by law to 
accede to the faithful application of 
the bonds, and an owner of water fund 
certificates had a ‘‘vested right” to 
have bonds so applied, and no subse- 
quent act of the city could deprive him 
of that right.—Getz v. City of Haryey, 
118 F.2d 817. - 

Ark. The statute authorizing issu- 
ance by municipality of revenue bonds 
to pay for sewage plants contemplates 
that revenue bonds authorized to con- 
struct sewers will be paid from reve- 
nues derived from such service, and 
likewise statute authorizing issuance by 
municipality of revenue bonds to pay 
for waterworks system contemplates 
that revenue bonds authorized to con- 
struct waterworks shall be paid from 
revenues derived from such system, and 
there is nothing in either statute which 
authorizes any part of revenues derived 
from one system to be devoted and 
appropriated to pay costs of construc- 
tion or operation of the other. Pope’s 
Dig. §§ 9977 et seq., 10000 et seq.— 
Mathers v. Moss, 151 S.W.2d 660. 

Ark. Where enlargement of munici- 
pal airport located beyond city’s cor- 
porate limits required elimination of 
county road, and county court agreed 
to vacate road on condition that over- 
pass over railroad tracks be construct- 
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ed on another road which would serve 
as substitute for rdad vacated, city 
was authorized to use part of funds 
obtained from issuance of municipal 
bonds for purpose of purchase of addi- 
tional lands for airport purposes and 
other things incidental and necessary 
to a modern airport, as authorized un- 
der constitutional amendment, for pur- 
chase of right of way for overpass, 
notwithstanding that lands sought to 
be purchased were not contiguous to 
airport and that there were other 
means of ingress and egress to airport. 


Const. Amend. No. 138.—Tunnah v. 
Moyer, 152 S.W.2d 1007. 
§ 4193 


_ il. Where special assessment bonds 
issued by city of Chicago were issued 
under the Local Improvement Act, the 
act as it existed when bonds were is- 
sued constituted part of contract be- 
tween city and bondholders. Smith- 
Hurd Stats. c. 24, § 795.—Friedman y. 
oe of Chicago, 30 N.H.2d 386, 374 Il. 


4195, 

Fla. Written interest-bearing  eyvi- 
dences of indebtedness issued, without 
approving vote of electorate, by tax- 
ing units, as municipalities, and pro- 
ceedings for validation and issue of 
such evidences of indebtedness should 
definitely state that principal and in- 
terest of indebtedness will be paid in 
whole or in part solely from the net 
receipts from operation of public util- 
ity or facility acquired by means of 
indebtedness, and authority to incur 
and evidences of such indebtedness 
must be in pursuance of valid express 
and sufficient statutory authority. 
Const. art. 9, § 6, as amended in 1930. 
—State v. City of 'ampa, 3 So.2d 484. 

4198 
Fla. Where 


refunding agreement 


specifically reserved right to city to 


levy such taxes as might lawfully be 
imposed for payment of bonds and in- 
terest thereon on any and all property 
previously embraced within city’s ter- 
ritorial limits at time of incurring out- 
standing bonded indebtedness to be re- 
funded, though property was not then 
embraced within the existing territorial 
limits of the city, the city did not omit 
to pledge a tax on property not in- 
cluded in its territorial limits at time 
of proposal to issue refunding bonds, 
but had, in effect, renewed and extend- 


ed the original bond contract by re-. 


serving whatever rights it may have 
had legally to proceed against those 
lands._State v. City of Fort Myers, 
198 So. 814, 

¥la. The city of Venice had right to 
reserve, as part of its refunding plan, 
whatever right it had when original 
bonds were issued to tax land then 
within the territorial limits of the 
city, notwithstanding that some of the 
land subsequently had been excluded 
therefrom.—State vy. City of Venice, 
2 So.2d 365. 

Provision of resolution of city of 
Venice, which purported to pledge all 
funds derived from adjustment and 
collection of presently outstanding de- 
linquent taxes for the year 1937 and 
prior years, was too broad and was 
required in order to be valid to lim- 
it the pledge to presently outstanding 
delinquent taxes levied for debt serv- 
ice for the year 1937 and prior years, 
and the obligation of the bonds should 
also be so limited. Acts 1931, Ex.Sess., 
ce. 15772, §§ 2, 8—State v. City of 
Venice, 2 So.2d 365. 

Pa.Super. A municipality about to 
borrow money may fix the terms of its 
promise to pay, and a provision for 
payment before maturity is in the pub- 
lic interest and should be so construed. 
—Philadelphia Sav. Fund Soe. v. City 
of Bethlehem, 17 A.2d 750, 143 Pa. 
Super. 449. 

Pa.Com.Pl. The City of Philadelphia 
is prohibited by article XVII, sec. 4, 
of the City Charter Act of June 25, 
1919, -P.L. 581, 53 P.S. § 3274, from 
refunding so much of its floating in- 
debtedness as is represented by man- 
damuses issued upon judgments for 
capital expenditures recovered against 
the city after the exhaustion of its bor- 
rowing capacity in 1933 and before 
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December 1, 1938, by the sale of bonds q 
maturing in 10 years, even though such ; 
a refunding operation would not in- — 
crease its’ indebtedness.—Butcher_ v._ 
City of Philadelphia, 38 D. & C. 198. 
Since the Act of June 21, 1939, P.L. 
617, 53 P.S. §§ 3295, 3296, permits the 
City of Philadelphia to pay off its then — 
existing mandamus debts at the rate 
of $2,500,000 a year, and since under 
that act the presently existing manda- — 
muses of the city in the amount of $1,- 
500,000 issued upon judgments for cap- 
ital expenditures recovered against the 
city after the exhaustion of its borrow- 
ing capacity in 1933 and before Decem- 
ber 1, 1938, would have been post-— 
poned for three years, it seems that. 
the city might, in its discretion, prop- 
erly refund that indebtedness by a 
bond issue maturing in three years— 
ee gt City of Philadelphia, 38 D. — 


5 7a 
§ 4202 0 ae 
Ky. A municipality or county may — 
refund or renew bonds at maturity, and 
the outstanding bonds need not be re- — 
tired before the substitutes, which have 
the same characteristics as the bonds to — 
be retired, are_issued.—City of Frank- 
fort v. Harrod, 143 S.W.2d 292, 283 


Ky. 755. } 
§ 4206 « 


Fla. Where resolution for issuance — 
of city refunding bonds authorized tax 
on all lands theretofore excluded from 
city and guaranteed such right to be ex- — 
ercised, and refunding bonds covenant- — 
ed to levy a tax on all lands excluded ~ 
from city to support them, refunding © 
bonds were not violative of the Con- — 
stitution because territorial limits of 
the city had been changed since time of 
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issuance of original bonds, with re- — 
sult that some of refunding bonds « 
would be served by a larger territory — 
than others. Const. art. 8, § 8; art. 9, — 

§ 6.—State v. City of Auburndale, 197 | 
So. 739. em 
OhioApp. The use of the word 
“such” by the framers of the constitu- 
tion in that section dealing with mort- 
gage bonds for public utility, and pro-. 
viding that bonds issued beyond the 
general limit of bonded indebtedness 
prescribed by law shall not impose any 
liability on a municipality, but shall 
be secured only on the property and 
revenues of “such” public utility, in- 
dicates that the framers and the peo- 
ple in adopting the section intended to 
permit the inclusion of the entire utili- > 
ty, including the generating plant, the 

distribution system, and the revenues | 
arising from both, in the mortgage se- 1 
curing the bonds. Const. art. 18, § 12. 


—Vollmer v. Village of Amherst, 29 
N.E.2d 379, 65 Ohio App. 26. 
Neither that article of the constitu- q 


tion dealing with public debt and pub- 
lic works nor that article of the con- 
stitution dealing with municipal cor- 
porations, contains any provision pre- — 
venting a village from including, as a 
part of its entire utility, a presently- 
owned electric distribution system and \ 
proceeds arising from the operation of 
the entire utility as sole security for 

an issue of bonds to finance construc- 
tion of a municipal electric generating \ 
plant. Const. arts. 8, 18.—Vollmer vy. 
Village of Amherst, 29 N.H.2d 379, 65 
Ohio App. 26. 


4211 

Ga. The scope of statute providing 
for validating bonds and proceedings 
for their authorization and issuance by 
cities in financing projects aided by 
loans or grants from federal govern- 
ment is not limited to a situation where 
bonds were already issued before the 
act or to a situation where validation 
proceedings had previously been com- 
pleted, but includes all proceedings for 
authorization and issuance of bonds. 
Laws 1939, pp. 178, 179, §§ 3, 4—Town 
of McIntyre y. Scott, 12 S.H.2d 883, 191 
Ga, 473. 

The fact that proceedings respecting 
validation of municipal waterworks 
bonds were pending when statute was 
adopted did not take proceedings out 
of purview of statute providing for 
validating bonds and proceedings for 
their authorization and issuance by 
cities in financing projects aided by 
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loans or grants from federal govern- 
ment. Laws 1939, pp. 178, 179, §§ 8, 4. 
—Town of McIntyre v. Scott, 12 S.H.2d 


works project was made before passage 
of statute, fact that government did 
not agree to furnish its financial assist- 
ance to project until after completion, 
and that such assistance was depend- 
ent on favorable termination of valida- 
a tion proceedings respecting municipal 
waterworks bonds, did not prevent ar- 
rangement, which expressly contemplat- 
ed unfinished litigation, from being a 
“contract” within statute providing for 
validating bonds and proceedings for 
pe issuance by 


their authorization and 
cities in financing projects aided by 
loans or grants from federal govern- 
** ment. Laws 1939, pp. 178, 179, §§ 3, 4. 
—Town of McIntyre vy. Scott, 12 S.H.2d 
883, 191 Ga. 473. : 
Ohio. The statute which, by its 
_ terms, purported to permit the issuance 
of municipal bonds which had been 
‘authorized by the electors at an elec- 
tion previously held, but which, by rea- 
son of legislative limitations effective at 
the time of the election, could not law- 
_ fully be issued, is retroactive in its op- 
eration and effect and violative of the 
section of the constitution providing 
that the general Assembly shall have 
- no power to pass retroactive laws. Gen. 
_ Code, § 2293-14a (117 Ohio Laws, p. 
» 827); Const. art. 2, § 28.—Kurtz v. 
City of Columbus, 28 N.H.2d 587, 137 
-  Qhio St. 184, affirming 22 N.E.2d 747, 
61 Ohio App. 423. 


§ 4212 
Refunding bonds to be issued 
by the city of Fort Myers are not 
“nonnegotiable’ because of covenant 
that, on default by city, rate of in- 
terest of refunding bonds would revert 
to the original rate borne by the bonds 
being refunded.—State v. City of Fort 
Myers, 198 So. 814. 
Ky. It any condition limiting the 
_ source of payment is injected, specifi- 
cally or by operation of law, into the 
promise to pay a municipal bond, it 
destroys the unconditional character of 
_ the promise, and therefore the nego- 
- tiability of the bond. Ky.St. § 3720b- 
_3.—Pulaski County vy. Ben Hur Life 
_ Ass’n of Crawfordsville, Ind., 149 S. 
W.2d 738, 286 Ky. 119. 
' The Negotiable Instruments Act ap- 
plies to municipal bonds and must be 
: ooked to in determining whether a 
_ bond is negotiable so as to prevent the 
maker from relying on the defective ti- 
+ tle of the predecessor of an innocent 
purchaser for value. Ky.St. § 3720b-1 
“4 et seq.—Pulaski County v. Ben Hur 
‘ Life Ass’n of Crawfordsville, Ind., 149 
: S.W.2d 738, 286 Ky. 3 
« Municipal bonds are ‘‘negotiable’, in 
. so far as an unconditional promise to 
pay is concerned, where reference to 
the source of revenue is only collateral, 
he! but are not negotiable if made payable 
: on a contingency which may never oc- 
: eur, or payable exclusively trom a par- 
ticular fund derived from designated 
sources which may prove insuficient. 
Ky.St. §§ 8720b-1, 3720b-3.—Pulaski 
P County v. Ben Hur Life Ass’n of Craw- 
fordsville, Ind., 149 S.W.2d 738, 286 
4 Ky. 119. 
; Road and bridge bonds are not “ne- 
7 gotiable”’ if obligating the county only 
to levy and collect the special 20-cent 
tax and disburse the proceeds to bond- 
holders, but are negotiable if the coun- 
ty may be required to exercise its gen- 
eral taxing power, or to extend the 
» time of the special levy and perform 
the concomitant duties until the bonds 
3 are paid. Ky.St. §§ 4307, 4308; Const. 
§§ 157, 157a.—Pulaski County vy. Ben 
Hur Life Ass’n of Crawfordsville, Ind., 
149 S.W.2d 738, 286 Ky. 119. 

The constitutional amendment au- 
thorizing counties to incur an addition- 
al indebtedness for road purposes per- 
mits but does not require a special 20- 
cent tax levy, and contemplates a gen- 
eral obligation rather than a condition- 
al indebtedness payable exclusively out 
of the special tax, as regards negotia- 


bility of road bonds. ; : 
Pulaski County v. Ben Hur Life Ass’n 
of Crawfordsville, Ind. 149 S.W.2d 
738, 286_Ky. 119. ; i 
Generally, the power to incur an in- 
debtedness, such as the constitutional 
power of counties to incur an addition- 
al indebtedness for road purposes, im- 
plies the power to assume personal lia- 
bility and to issue negotiable securi- 
ties as evidence thereof, and it is per- 
sonal liability of the obligor which is 


the test of negotiability. Ky.St. § 
3720b-1 et seg.;~§ 4307; Const. § 157a. 
—Pulaski County v. Ben Hur Life 


Ass’n of CrawfordsviHe, Ind. 149 S. 
W.2d 738, 286 Ky. 119. , 

County road and bridge bonds recit- 
ing that they were issued pursuant to 
sections of the Constitution and stat- 
utes which authorized additional road 
bonds and a special tax levy were ‘‘ne- 
gotiable instruments,’’ since payment 
was not confined to a particular fund, 
inasmuch as the county could use other 
available resources at its option, and, 
under the Constitution, could renew the 
bonds, and could. be required to con- 
tinue the special levy beyond the life 
of the bonds. Ky.St. § 3720b-1 et seq.; 
§ 3720b-3; § 4307 et seq.; Const. 
157a-159.,—Pulaski County v. Ben Hur 
Life Ass’n of Crawfordsville, Ind., 149 
S-W.2d 738, 286 Ky. 119. 

Mass. The Negotiable ' Instruments 
Law applies to municipal bonds. and 
coupons which are negotiable in form. 
G.L.(Ter.Ed.) ¢. 107, 48.—National 
Surety Corporation y. List, 33 N.H.2d 
255, 308 Mass. 539. 

Tex.Civ.App. School district bonds 
were commercial paper and were en- 
titled to privileges and immunities at- 
taching to “negotiable instruments,” 
and were not within rule of “lis pen- 
dens,’’ and hence filing of suit by tax- 
payers to cancel bonds did not invoke 
such rule——Landrum vy. _ Centennial 
Rural High School Dist., 146 S.W.2d 
799, error dismissed, judgment correct. 
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Ala. A city’s rights with respect to 
calling outstanding refunding public 
improvement bonds for payment and 
cancellation were determinable by con- 
tract between city and bondholders, 
which was embodied in bonds, and or- 
dinance providing for issuance and sale 
of bonds.—Wheelis vy. Phenix City, 2 
So.2d 776. 

Under ordinance authorizing issuance 
and sale of city’s refunding public im- 
provement bonds and providing that 
bonds should be callable at any inter- 
est payment date in the “manner and 
upon the terms” provided for in or- 
dinance quoted provision referred to 
advertisement of redemption, calling 
for tenders, place of payment, and val- 
ue at which bonds might be called, and 
was not a restriction upon city as to 
fund from which redemptions might be 
poe tacos v. Phenix City, 2 So.2d 
Where refunding public improvement 
bonds sold by a city provided that 
bonds were callable by lot at any inter- 
est payment date after January 1, 1937, 
in manner prescribed by ordinance au- 
thorizing bonds, and ordinance showed 
that bonds were secured by full faith 
and credit of city, and specially secured 
by pledge of net revenue of three 
special separate funds, ordinance pro- 
visions, which were mandatory upon 
city, respecting tender and calling of 
bonds for retirement when a surplus 
existed in either special fund, were for 
bondholders’ protection and were not a 
limitation upon city’s right to redeem, 
and bonds were redeemable after Jan- 
uary 1, 1937, from any fund which city 
might properly allocate to such pur- 
pose, subject only to restriction that 
redemption be made in manner and 
upon terms set forth in ordinance.— 
Wheelis v. Phenix City, 2 So.2d 776. 

Ky. In proceeding to determine val- 
idity of proposed issue of funding 
bonds by city and authority of com- 
missioners of sinking fund to use part 
of surplus on hand to buy issue, the 
circuit court properly adjudged that 
surplus could not be invested in any 
other issue, particularly proposed fund- 


Const. § 157a.— 


ing bond issue, where it was not proved  — 
that bonds for which there was money — f 

in sinking fund could not be called or 
purchased according to terms of stat- 
ute providing that if that cannot be 
done surplus may be invested in other 


bonds. Ky.St. § 3194.—Moss vy. City 
“hls Coolabee 147 S.W.2d 59, 285 Ky. 


Pa.Super. The nature and legal in-' 
cidents of municipal bonds have some 
bearing on question as to the method 
of redemption, where the bonds were 
silent as to the method of redemption. 
—Philadelphia Say. Fund’ Soe. v. City 
of Bethlehem, 17 A.2d 750, 143 Pa. 
Super. 449. 

Where municipal paving bonds had 
many of the qualities of negotiable in- 
struments, since they were payable to 
bearer and were not registrable, and 
since title passed by delivery, actual 
notice of redemption was not required 
to be given by city before retiring the 
bonds before maturity, in order to stop 
interest—Philadelphia Sav. Fund Soe. 
v. City of Bethlehem, 17 A.2d 750, 143 
Pa.Super. 449. 

The duty imposed on a city about to 
exercise the right to redeem monica 
bonds which contain no provision for 
the method of notice of reaemption be- 
fore maturity, with respect to notice 
to owners of bonds, requires no more 
than the giving of such notice to hold- 
ers aS is reasonable under the circum- 
stances, in order to stop interest.— 
Philadelphia Sav. Fund Soe. y. City of 
ebm 17 A.2d 750, 143 Pa.Super. 

If a municipality has actual knowl- 
edge that all municipal bonds of an 
issue, about to be retired before ma- 
turity, are held by a known person or 
corporation, only actual notice of the 
call is reasonable notice, in order to 
stop interest.—Philadelphia Sav. Fund 
Soc. v. City of Bethlehem, 17 A.2d 750. 
143 Pa.Super. 449. 

If city, wiich was about to retire 
paving bonds which contained no pro- 
vision as to method of notice of re- 
demption before maturity, did not have 
knowledge that all bonds of the issue 
were held by a certain corporation, no- 
tice for three weeks in metropolitan 
newspaper of wide circulation and in 
local newspaper of general circulation 
was sufficient, in order to stop interest. © 
—Philadelphia Sav. Fund Soe. y. City 
of Bethlehem, 17 A.2d 750, 143 Pa. 
Super. 449, 

Where a municipality desires to re- 
tire municipal bonds prior to maturity 
and has no knowledge who are the 
holders of the bonds, the better prac- 
tice is to give notice for at least 30 
days by publication in the city of the 
issue and a like notice in one or more 
financial centers where the bonds likely 
would be held.—Philadelphia Sav. Fund 
Soe. v. City of Bethlehem, 17 A.2d 750. 
143 Pa.Super. 449, 


Since municipal paving bonds were 
negotiable bonds, question whether city 
had actual knowledge as to the owner- 
ship of the bonds by a single owner, so 
that it should be required to give actu- 
al notice of redemption before maturity 
in order to be relieved from liability 
for interest after date of call, must be 
limited to city’s knowledge at or about 
the time of the call.—Philadelphia Say. 
Fund Soc. y. City of Bethlehem, 17 A. 
2d 750, 143 Pa.Super. 449, 
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Colo. Where the Legislature fixes a 
method by which bonds are to be paid, 
that method must be followed, and the 
bondhbolder’s remedy in seeking pay- 
ment of his bond is restricted to reve- 
nue provided by the statute.—Gordon 
og orattiias Water Dist., 109 P.2d 


§ 4222 
Pa.Super. A purchaser of a munici- 
pal bond is chargeable with knowledge 
of its contents and is bound by its 
terms.—Philadelphia Sav. Fund Soe. v. 
City of Bethlehem, 17 A.2d 750, 143 Pa. 
Super. 449, 


§ 4223 
C.C.A,Pa. Under Pennsylvania law, a 
city issuing improvement bonds pay- 
able from special assessment fund is 


to exercise diligence and is liable to 
bondholders for breach of such obliga- 
tion. 53.P.S8.Pa. §§ 12198-2705, 12198- 
3310; P:S.Pa.Const.1874, ‘art. 9, § 8.— 
Bessemer Iny. Co. v. City of Chester, 
F.2d 571, modifying 22 F.Supp. 

Under Pennsylvania law, failure of 
city issuing improvement bonds to seg- 
regate moneys collected from special as- 
sessments to corresponding bond issues 
resulting in shortage in paving fund ac- 
count representing collections improp- 
erly diverted from satisfaction of bonds 
constituted a breach of city’s implied 
contractual duty to exercise diligence, 
and rendered city liable for resulting 
shortage.—Bessemer Iny. Co. v, City of 
Chester, 113 F.2d 571, modifying 22 F. 
Supp. 311. 

Under Pennsylvania law, failure of 
city issuing improvement bonds to re- 
deem improvement bonds when there 
were sufficient funds to do so, thereby 
depleting paving fund by unwarranted 
interest payments, constituted breach 
of city’s contractual duty to exercise 
diligence and rendered city liable for 
resulting depletion.—Bessemer Iny. Co. 
v. City of Chester, 113 F.2d 571, mod- 
ifying 22 F.Supp. 311. 

Under Pennsylvania law, where city 
issued improvement bonds payable 
from special assessment fund, action of 
city in issuing bonds against invalid 
assessment thereby diminishing funds 
available for issues payable therefrom 
constituted breach of city’s implied con- 
tractual duty to exercise diligence and 
rendered city liable for resulting dim- 
inution.—Bessemer Iny. Co. v. City of 
Chester, 113 F.2d 571, modifying 22 F. 
Supp. 311. 

Under Pennsylvania law, where city 
issued improvement bonds payable 
from special assessment fund, city’s 
implied contractual duty to exercise 
diligence required city to attempt to 
collect special assessments by all avail- 
able means unless resort to such means 
would be ineffectual in which case the 
city was under duty to demonstrate such 
ineffectuality. 53 P.S.Pa. 12198— 
4601.—Bessemer Inv. Co. v. City of 
Chester, 113 F.2d 571, modifying 22 F. 
Supp. 311. 

Under Pennsylvania law, if improve- 
ment bond issue has not yet matured 
but is nevertheless capable of being 
paid in full prior to maturity, long 
standing delinquency coupled with ab- 
sence of legal steps by city issuing 
bonds to insure collection is not tanta- 
mount to negligence, but where en- 
forcement is neglected in the face of 
interest default, or where such neglect 
has persisted until the assessment se- 
euring an unmatured issue can never be 
collected in full, city may be liable for 
negligence in failing to enforce delin- 
quent collections prior to maturity of 
bonds.—Bessemer Iny. Co. v. City of 
Chester, 113 F.2d 571, modifying 22 F, 


-D. Where municipal paving 
bonds stipulated that city pledge full 
faith and credit to cause special as- 
sessments to be collected, the certifi- 
cation by city auditor of delinquent as- 
sessments to wrong county official in 
defiance of provision of statute was a 
substantial breach of city’s covenant, 
entitling bondholder to recover dam- 
ages therefor, and was not a mere in- 
consequential irregularity. Rev.Code S. 
D.1919, § 6402, as amended by Laws 
$.D.1929, c. 187; §§ 6412, 6792, 6794, 
6797. and § 6787, as amended by Laws 
§.D.1933, ¢. 197.—City of Huron y. 
Evensen, 113 F.2d 598, certiorari de- 
nied City of Huron v. Evenson, 61 S§.Ct. 
75. 


A holder of municipal paving bonds 
which stipulated that city pledge full 
faith and credit to cause special assess- 
ments to be collected was entitled to 
have sale for delinquent assessments as 
free from irregularities as reasonable 
care on part of city could make it, and 
the protection to purchaser at tax sale 
afforded by South Dakota statute re- 
quiring payment of all delinquent as- 
sessments before tax deeds could be in- 
validated was no substitute for right 
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under an implied contractual obligation 


of bondholder to a sale as free from 
legal defects as city could reasonably 
make it. Rev.Code S.D.1919, § 6412,— 
City of Huron y. Evensen, 113 F.2d 598. 
certiorari denied City of Huron v. Even- 
son, 61 S.Ct 


D.C.Okl. In Oklahoma, there is a 
distinction between municipal “street 
improvement assessments” and “street 


improvement bonds’, and .only the as- 
sessments constitute liens upon the real 
estate, and the money realized from 
the collection of assessments consti- 
tutes a separate special fund for the 
purpose of paying the bonds and in- 
terest thereon, and it is only from such 
fund that the bonds can be paid. 11 
Okl1.St.Ann. §§ 101, 103, 105, 107.— 
City of Clinton, Okl., ex rel. Schuetter, 
v. First Nat. Bank in Clinton, Okl., 39 
F.Supp. 909. 

D.C.Okl. Under Oklahoma law, a 
city can become primarily liable to pay 
street improvement bonds where it 
neglects or refuses to do all things 
necessary to levy the assessments or 
enforce the payment thereof.—City of 
Enid ex rel. Versluis vy. Robinson, 39 
F.Supp. 923, 4 
The statute authorizing issu- 
ance by municipality of revenue bonds 
to pay for sewage plants contemplates 
that revenue bonds authorized to con- 
struct sewers will be paid from reve- 
nues derived from such service, and 
likewise statute authorizing issuance by 
municipality of revenue bonds to pay 
for waterworks system contemplates 
that revenue bonds authorized to con- 
struct waterworks shall be paid from 
revenues derived from such system, and 
there is nothing in either statute which 
authorizes any part of revenues derived 
from one system to be devoted and 
appropriated to pay costs of construc- 
tion or operation of the other. Pope’s 
Dig. §§ 9977 et seq., 10000 et seq.— 
Mathers v. Moss, 151 S.W.2d 660. 

Idaho. Liability on bonds issued by 
housing authority is strictly limited, 
and principal and interest of such 
bonds are payable exclusively from in- 
come and revenue of housing project 
financed with proceeds thereof, or ex- 
clusively from such income and revenue 
together with grants and contributions 
from federal government or _ other 
source in aid of such project, and nei- 
ther city, county, state, nor any politi- 
cal subdivision thereof is liable because 
of such bonds. Laws 1939, c. 234.— 
Lloyd v. Twin Falls Housing Authori- 
ty, 113_P:2d 1102. 


Ill. Under Local Improvement Act, 
proceeds of special assessments are 
“trust funds” for payment of bonds 
issued for cost of an improvement, 
and a bondholder whose bonds are 
past due is entitled, in equity, to have 
hig pro rata share of installment that 
has been collected paid to him with 
interest. Smith-Hurd Stats. c. 24, 5 
795.—Friedman v. City of Chicago, 3 
N.H.2d 36, 374 Ill. 545. 


Il.App. Where city, after issuing 
special assessment bonds pursuant to 
local improvement project, collected 
special assessment taxes due under 
project, and money was placed in a 
general corporate fund and expended, 
city was liable to owners of bonds for 
money collected irrespective of whether 
it was diverted to general corporate 
purposes, since money collected from 
special assessment was a “trust fund’’ 
for payment of bonds and city could 
not appropriate it to other corporate 
uses.—Allbee v. City of Aurora, 28 N.H. 
2d 742, 306 Ill.App.: 457. 

Il.App. Under the local improve- 
ment act, a city ig trustee to collect 
the assessments for the benefit of the 
holders. of the particular installments 
of special improvement bonds, and the 
rules of law as _ to trusts are applica- 
ble. Smith-Hurd Stats. c. 24, §§ 698- 
819.—How & Co. v. City of Chicago, 29 
N.H.2d 388, 306 Ill.App. 571. 

Where city has made eollection of 
assessment on special , assessment 
bonds, distribution should be made 
equally and pro rata to holders of the 
bonds of the particular installment is- 
sued against a particular warrant. 
Smith-Hurd Stats. c. 24, §§ 777, 792, 


: Ye Suatitng § 4234. ; 
799, 802, 803.—How & Co, v. City of 
Chicago, 29 N.E.2d 388, 306 TlLApp. — 


Mo. The purpose of section of Kan-- 
sas City Charter relating to rates to be 
charged by water department and pro- 
viding that revenue after payment of 
operating and maintenance charges 
shall be applied to interest on bonds 
so far as necessary and that balance 
shall go into sinking fund to meet prin-_ ee 
cipal, etc., was to provide for business- _ 
like operation and such section does not 
undertake to establish priority as be- 
tween revenue bonds and general obli- Ws 
gation bonds. Rev.St.1939, § 3279, Mo, _ 
St.Ann. § 2892, p. 749.—Dodds v. Kan- — 
sas City, 152 S.W.2d 128. brs 

N.Y.Sup. A provision in special as- 
sessment improvement bonds pledging © 
city’s full faith and credit to full per- — 
formance of all its duties under New rs 
York laws, including among others the 
levy and collection of special assess-_ 
ments for payment of principal and 
interest, placed on city burden of ex-_ 
ercising diligence to collect assessments 
levied.—Snell v. City of Long Beach, 
27 N.Y.S.2d 164. iy 
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prop- 
erty within improvement district, the — 
liability became q liability in rem ~ 
against property and was not a lia- 
bility of city, and city was not liable 
for amount of collected assessments 
improperly paid out to certain bond- — 
holders in discharge of their bonds in ~ 
full when such assessments should — 
have been paid out to all bondholders — 
pro rata. Comp.Laws 1921, §§ 4610, — 
4616, 4617.—City of 5 


Okmulgee vy. 
Young, 113 P.2d 373. ug 


§ 4231 

C.C.A.Fla, If assessment roll was in- 
correct in mistakenly including within © 
municipality property which ought not — 
to have been included, the mistake was 
not that of purchasers of bonds issue 
by the municipality, and the pur- 
chasers were entitled to buy on the 
faith of the bonds and the decree 
validating them.—North Miami, Fla., v. ps 
Meredith, 121 F.2d 279. Ang 

Mass. In action by surety corpora- 
tion which had paid owner for loss 
from theft of negotiable municipal — 
bonds and which thereupon sought re- | 
covery of the bonds from holder there-- 
of, evidence sustained trial judge’s find- 
ing that at time holder received the 
bonds he had no knowledge that they 
were stolen or knowledge of facts put- 
ting him on inquiry, that he took them 
as pledgee in good faith and for value, — 
that he was a holder in due course, 
that he had a right to sell them under | 
collateral note agreement, and that he 
was not accountable to surety for pro- 
ceeds from sale of the bonds. G.L.(Ter. 
Ed.) c. 107, § 48.—National Surety Cor- 
poration v, List, 33 N.H.2d 255, 308 
Mass. 539. } Das ae 

Mich, Purchasers of municipal | 
bonds are assumed to have purchased 
with knowledge that lien upon prop- t 
erty securing taxes and assessments : 
for payment of such bonds might be 
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displaced. Pub.Acts 1937, No, 155, as 
amended, Comp.Laws_ Supp.1940, ° §§ 
8723-1 to 3723-14.—Baker y. State 


Land Office Board, 293 N.W. 7638, 294 
Mich. 587. 


§ 4234 

C.C.A.Mich, The fact that bond 
house which was original purchaser 
of drain district’s bonds put out a 
circular stating that bonds were is- 
sued to construct adequate sewerage 
and drainage system did not show 
knowledge that bonds were illegal be- 
cause sewerage was primary purpose of 
the project, and hence where par and 
accrued interest were paid for such 
bonds before state court had rendered 
decisions showing that bond issues 
were illegal, subsequent holders were 
not subject to the defense of mala fides 
in action on the bonds.—Bloomfield 
Village Drain Dist. v. Keefe, 119 F. 
2d 157. 

Ky. A transferee of county bonds 
reciting that they were issued pursuant 
to specific sections of the Constitution 


Jha ae es 
§ 4239 
and statutes and all other pertinent 
laws is chargeable with knowledge of 
the law as to the power of the county 
~ and the resources for payment.—Pula- 
ski County v. Ben Hur Life Ass’n of 
Crawfordsville, Ind., 149 S.W.2d 738, 
286 Ky. 119. 


§ 4239 
D.C.Ky. Bonds issued by Kentucky 
county in an amount exceeding income 
and revenue provided for year in which 
bonds were issued without the assent 
of two-thirds of the voters at an elec- 
tion held for such purpose and in 
excess of the maximum percentages on 
the value of taxable property within 
the county, including existing indebt- 
edness, are void even in the hands 
of a holder in due course and cannot 
be enforced. Const.Ky. §§ 157, 158.— 
Women’s Catholic Order of Foresters 
y. Trigg County, 38 F.Supp. 398. 
‘Ky. Municipal bonds issued in ex- 
cess of constitutional and_ statutory 
limitations of indebtedness are void as 
to such excess, whether the holder is a 
bona fide holder or not, and where only 
part of the issue is excessive, each 
bond is to be treated as only partly 
valid and its due proportion to the 
whole debt attempted to be_ incurred 
may be recovered.—Pulaski County v. 
Ben Hur Life Ass’n of Crawfordsville, 
Ind., 149 S.W.2d 738, 286 Ky, 119. 
Tex.Civ.App. A ‘warrant’ differs 
from a “bond” in that a bond is a 
“negotiable instrument”, whereas a 
warrant is nonnegotiable and is subject 
at all times to the defenses it would 
be were it in the hands of the original 
payee, which is not the case with a 
negotiable bond.—Adams vy. McGill, 146 
 S$.W.2d 332, error peace’. 
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©.C.A.Mich. The fact that bond 
house which was original purchaser of 
- rain district’s bonds put out a cir- 
cular stating that bonds were issued 
to construct adequate sewerage and 
_ drainage system did not show knowl- 
edge that bonds were illegal because 
sewerage was primary purpose of the 


) 


project, and hence where par and ac- 
-erued interest were paid for such 
bonds before state court had ren- 


‘dered decisions showing that bond _ is- 
sues were illegal, subsequent holders 
were not subject to the defense of 
mala fides _in action on the bonds.— 
' Bloomfield Village Drain Dist. v. Keefe, 
padOL E20) 157, 
' Under Michigan law, which federal 
courts followed in action on bonds of 
Michigan drain district, where proj- 
ects are illegal not from mere proce- 
dural deficiency but from total lack 
of authority to construct the projects, 
bonds issued to defray expense of such 
projects are void in the hands of in- 
nocent holders. Const.Mich. art. 8, § 
15a.—Bloomfseld Village Drain Dist. v. 
_ Keefe, 119 F.2d 157. 
a D.C.Ky. Bonds issued by Kentucky 
; county in an amount exceeding in- 
come and revenue provided for year 
in which bonds were issued without 
; the assent of two-thirds of the voters 
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Eeeeavweans election ; held for such” pur- 
- pose and in excess of the maximum 
percentages on the value of taxable 
property within the county, includ- 
ing existing indebtedness, are void 


even in the hands of a holder in due 
course and cannot be enforced. Const. 
Ky., §§ 157, 158——Women’s Catholic 
Order of Foresters v. Trigg County, 38 
F.Supp. 398 

Ky. 
ble, and buyers thereof innocent hold- 
ers for value, or bona fide holders in 
due course, the county was liable to 
the buyers of the bonds from an in- 
solvent brokerage company .and could 
not avail itself of the defense of fraud 
and lack of consideration available 
' against the company. Ky.St. § 3720b- 
1 et seq.—Pulaski County vy. Ben Hur 
Life Ass’n of Crawfordsville, Ind., 149 
S.W.2d 738, 286 Ky. 119. 

§ 4243 

Ky. If county bonds were negotia- 
ble, and buyers thereof innocent hold- 
ers for value, or bona fide holders in 
due course, the county was liable to 
the buyers of the bonds from an in- 


If county bonds were negotia- ~ 
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solvent brokerage company and could 
not avail itself of the defense of fraud 
and lack of consideration available 
against the-company. Ky.St. § 3720b- 
1 et seq.—Pulaski County v. Ben Hur 
Life Ass’n of Crawfordsville, Ind., 149 
S.W.2d 738, 286 Ky. 119. 

Tex.Civ.App. In the hands of a bona 
fide holder, county must pay county 
bonds though county has not received 
the value therefor.—Adams v. McGill, 
146 S.W.2d 332, oe refused. 
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C.C.A.Mich. As affecting right to re- 
cover on Michigan drain  district’s 
bonds, where issuing officials are com- 
pletely lacking in power to issue bonds 
for the particular purpose, bona fide 

urchasers may not rely upon recitals 

n the bonds that legal prerequisites 
have been complied with. Const.Mich. 
art. 8, § 15a.—Bloomfield Village Drain 
Dist. v. Keefe, 119 F.2d 157. 

A recital in drain district’s bonds 
that “all acts, conditions and things 
required to be done have been per- 
formed as required by law’’ was a le- 
gal “conclusion” upon which no pur- 
chaser of bonds was entitled to rely, 
as affecting district’s right to defend 
on evoune that bonds were issued for 
an illegal project. Pub.Aects Mich.1923, 
Act. 316, ec. 2, § 10—Bloomfield Village 
Drain Dist. v. Keefe, 119 F.2d 157. 

D.C.Ky. Where at time bonds were 
issued Kentucky county fiscal court 
had duty of determining whether there 
had been fulfillment of conditions pre- 
cedent to lawful issuance of bonds, re- 
cital in resolution of fiscal court that 
all conditions precedent had been per- 
formed, which resolution appeared on 
face of bonds, could be relied upon by 
innocent purchasers and _ precluded 
county as against holders in due course 
for value from asserting the contrary 
as a defense to the payment of the 
bonds. Ky.St. §§ 1840, 1857-1859, 
428lu-1 to 4281u-4; Const.Ky. §§ 157- 
159.—Women’s Catholic Order of For- 
ootere vy. Carroll County, 34 F.Supp. 


D.C.Ky. Where bonds issued by 
county contained representation that 
bonds were issued for purpose of fund- 
ing legal indebtedness and it was cer- 
tified that all conditions precedent re- 
quired by constitution. and laws of 
Kentucky had been complied with, 
county was “estopped” from defending 
action on bonds on ground that condi- 
tions precedent had not been  per- 
formed. Ky.St. §§ 1834, 1840, 1857- 
1859; Const.Ky. §§ 144, 157, 158, 162. 
—Women’s Catholic Order of Foresters 
v. Trigg County, 38 F.Supp. 398. 

Ohio App. Where bonds of village 
provided that it was certified that all 
conditions precedent to issuance of 
bonds had been performed and that fis- 
eal officer of village had received pay- 
ment in full for bonds, and that bonds 
were not governed by or subject to any 
constitutional, statutory, or other limi- 
tation on amount of the bonded indebt- 
edness, village would be ‘estopped’ 
from defending against obligation of 
the bonds, or from alleging that they 
were invalid because certain steps re- 
quired by law had not been taken.— 
Vollmer y, Village of Amherst, 29 N.H. 
2d 379, 65 Ohio App. 26. 

Tex.Civ.App. Where irregularities in 
bond and tax election related only to 
fact questions whieh did not render the 
bonds void on their face or as a mat- 
ter of law, and where bonds had been 
issued and sold and contained recitals 
that all facts existed which conferred 


authority to issue the bonds, and the’ 


bonds were negotiable bonds, bonds 
were valid in hands of innocent pur- 
chasers or bona fide holders, and were 
collectible, notwithstanding mnonexist- 
ence of facts required to confer author- 
ity to issue bonds under Texas rule of 
estoppel arising through recitals in 
bonds or portions of bond record which 
purchaser was required to examine. 
Vernon’s Ann.Civ.St. art. 2670.—Lan- 
drum y. Centennial Rural High School 
Dist., 146 S.W.2d 799, error dismissed, 
judgment correct. 


§ 4260 
C.C.A.Okl, A holder of municipal 
improvement district bonds was au- 
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thorized to maintain in behalf of those 
similarly situated suit to foreclose de- 
linqguent paving assessment liens and 
to have restored assessments, penalties 
and interest which had been paid by 
surrender of bonds pursuant to an un-. 
constitutional Oklahoma statute. 11 
Okl1.St.Ann. § 107; 62 OkI.St.Ann. §§ 
341-346.—City of Wewoka, Okl., Vv. 
Banker, 117 F.2d 839. ’ 

N.Y.Sup. Where proof established 
that city utterly failed to perform ob- 
ligation imposed on it by—special as- 
sessment improvement bonds to have a 
tax sale of affected property each year 
in event of default in payment of as- 
sessment, holders of bonds were en- 
titled to maintain an action in contract 
to recover for breach.—Snell v. City of 
Long Beach, 27 N.Y.S.2d 164. 

Holders of special assessment im- 
provement bonds in maintaining an ac- 
tion in contract against city to recover 
for breach of city’s obligations under 
bonds were not precluded by local law 
provisions requiring the filing of a 
claim against city within three months 
from time cause of action accrued and 
requiring action to be started within 
one year after that date, where the 
provisions of that law are inapplicable 
to an action ex contractu.—Snell v. 
City of Long Beach, 27 N.Y.S.2d 164. 

§ 4263: 

D.C.Okl. A suit by a nonresident 
holder of special improvement bonds to 
determine amount due by municipality 
on account of paving improvements 
abutting municipally owned property 
in paving improvement district was 
not required to be instituted in the 
name of the municipality, where action 
did not’ seek to foreclose special im- 
provement. liens.—Hovenden v. City of 
Bristow, 34 F.Supp. 674. 

In action by nonresident holder of 
special improvement bonds against mu- 
nicipality to have determined. amount 
due by municipality on account of pay- 
ing improvements abutting municipal- 
ly owned property in improvement dis- 
trict, county commissioners and mem- 
bers of the excise board having power 
to levy assessments to pay bonds were 
not “necessary parties defendant’’, since 
instant action could only determine 
city’s liability and, if requisite levies 
to satisfy municipality’s liability were 
not made, bondholder might be com- 
pelled to institute ancillary mandamus 
proceedings.—Hovenden y. City of Bris- 
tow, 34 F.Supp. 674. 

§ 4264 

D.C.Okl. In action by nonresident 
holder of special improvement bonds 
to have determined the amount due by 
municipality on account of paving im- 
provements abutting municipally owned 
property in paving improvement dis- 
trict, allegation that, since creation of 
improvement district, the municipality 
owned as a city park realty described 
in complaint, constituted a sufficient al- 
legation showing that land was owned 
by city and devoted to a public use, 
since court would take judicial notice 
that lands used as a city park are de- 


voted to a public use—Hovenden y. . 


City of Bristow, 34 I*'.Supp. 674. 
§ 4268 

C.C.A.Pa. Under tennsylvania law, 
where city issuing improvement bonds 
has failed to colleét special assessments, 
city to escape liability to bondholders, 
relying on breach of implied contractual 
duty to exercise diligence, must make 
convincing showing that aggressive le- 
gal action would have been futile or 
that city had a reasonable excuse for 
not ‘collecting.’ 53 P.S.Pal § “12198— 
4601.—Bessemer Inv. Co. v. City of 
Chester, 113 I.2d 571, modifying 22 F, 
Supp. 311. 
_ Under Pennsylvania law, where city 
issuing improvement bonds had failed 
to collect special assessments, evidence 
justified determination that city had 
breached its implied contractual duty 
to exercise diligence by failing to at- 
tempt to collect delinquent special as- 
sessments by all available means. 53 
P.S.Pa. § 12198—4601.—Bessemer Inv. 
Co. v. City of Chester, 113 F.2d 571, 
modifying 22 F.Supp. 311. 

_Pa.Super. In action by owner of en- 
tire issue of municipal paying bonds 


bonds after date issue was called for 
redemption before maturity, on ground 
that notice of redemption in two news- 
papers was not sufficient notice, evi- 
dence was sufficient to sustain a find- 
ing that city did not have actual 
knowledge as to the ownership of the 
bonds so as to require actual notice of 
the call to the owner of the issue.— 
Philadelphia Say. Fund Soe. vy. City of 
Bethlehem, 17 A.2d 750, 143 Pa.Super. 


449, 
8 4270 

C.C.A.Pa. Under Pennsylvania law, 
where city issuing improvement bonds 
had breached its implied contractual 
obligation to exercise diligence, hold- 
ers of matured bonds could recover 
face amount of bonds plus interest due 
and unpaid, the recovery being from 
collections un special assessments which 
had become absolutely payable and 
amounts raised by general taxes.— 
Bessemer Iny. Co. y. City of Chester, 
ate F.2d 571, modifying 22 F.Supp. 

Under Pennsylvania law, where city 
issuing improvement bonds payable 
from special assessments has breached 
its implied contractual obligation to ex- 
ercise diligence, in case of unmatured 
bond issues, damages must be measured 
in accordance with the amount of the 
default in that issue occasioned by the 
breaches of contract, but amount of in- 
_evitable future defaults in interest, 
principal or both should be appropri- 
-ately discounted.—Bessemer Iny. Co. v. 
City of Chester, 113 F.2d 571, modify- 
ing 22 F.Supp. 311. 

Where action was brought by bond- 
holders against city, under Pennsyl- 
vania law, for breach of city’s implied 
eontractual obligation to exercise dili- 
gence regarding improvement bonds, as 
to bond issues which had matured since 
action was instituted, in determining 
damages check could be made against 
what had actually occurred. Rules of 
Civil Procedure for District Courts, rule 
15(b), 28 U.S.C.A. following section 
723¢c.—Bessemer Iny. Co. vy. City of 
Chester, 113 F.2d 571, modifying 22 F. 
Supp. 311. 


D.C.Okl. Under Oklahoma law, the 
owner of special improvement bonds 
may institute an action against a muni- 
cipality and have determined the 
amount due by the municipality on 
account of paving improvements abut- 
ting municipally owned property in 
paving improvement districts, but no 
personal judgment can be rendered 
against the municipality, and the pub- 
licly owned property used for public 
purposes cannot be subjected to forced 
sale to satisfy special improvement 
bonds, and the remedy is the determi- 
nation of the amount of liability of the 
municipality, without rendering a per- 
sonal judgment therefor after which 
the court may entertain question of an- 
cillary mandamus in aid of its existing 
jurisdiction, if the requisite levies are 
not made by city.—Hovenden y. City of 
Bristow, 34 F.Supp. 674. 


Dl.App. Where decree was entered 
in favor of bondholders directing that 
respective bonds should remain out- 
standing to extent of balance of face 
value over and above amount for which 
decree was entered, followed by provi- 
sion for partial cancellation by indorse- 
ment of decree on the bond, bondhold- 
er was not entitled to an order direct- 
ing city to make disbursements calcu- 
lated on pro rata payments applicable 
to petitioner’s bonds at original par 
yalue without regard to indorsement of 
decree made on bonds, since decree in 
substance provided that judgment en- 
tered should amount to the equivalent 
of payment in so far as future collec- 
tions were eoncerned. Smith-Hurd 
Stats. c. 24, §§ 777, 792, 799, 802, 803. 
—How & Co. v. City of Chicago, 29 N. 
B.2d 388, 306 Ill.App. 571. 


Pa.Super. In action against city to 
recover interest on municipal paving 
bonds after date issue was called for 
redemption before maturity on ground 
that redemption notice in two news- 
papers was not sufficient notice, wheth- 
pr city knew that plaintiff was the 
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ih: against city to recover interest on the 


owner of the bonds was a ‘question of 
fact” for the jury, and, where facts 
were admitted or established, whether 
notice in newspapers gave reasonable 
notice to plaintiff was a “question of 
law’’, and the jury should have been 
instructed relative to the legal eflicacy 
of the notice, as applied to its finding 
of knowledge of ownership or lack of 
it.—Philadelphia Sav. Fund Soe. vy. 
City of Bethlehem, 17 A.2d 750, 143 
Pa.Super. 449. 


§ 4271 

Cal. A transfer to, and assumption 
by, county of city taxing functions, 
pursuant to city ordinance and charter 
provisions authorized by constitution, 
imports full consolidation of such func- 
tions with, and city’s acceptance of, 
statutory scheme setting up and regu- 
lating county tax system. Const. art. 
11, _§ 6—ILos Angeles County v. Su- 
perior Court in and for Los Angeles 
County, 112 P.2d 10, 17 Cal.2a 707. 
_A city transferring its taxing func- 
tions to county by ordinance and char- 
ter provisions, as authorized by Con- 
stitution, should not be permitted to 
limit county’s powers and duties in 
relation to taxpayers by other such 
provisions. Const. art. 11, § 6-—Los 
Angeles County v. Superior Court in 
and for Los Angeles County, 112 P.2d 
10, 17 Cal.2d 707. 

Cal.App. In view of statement found 
in ordinance, it was contemplated that, 
in matters of revenue and taxation, city 
should be governed by general rules 
found in Political Code as experience 
and economic conditions required 
changes and modifications from time to 
time. Gen.Laws 1937, Act 5233, § 871; 
Pol.Code, §§ 3607, et seq., 3714, subd. 
5.—Rancho Santa Anita vy. City of Ar- 
cadia, 110 P.2d 126. 

N.Y.Co.Ct. Municipalities levying a 
tax through their proper officers are 
eproperly exercising a sovereign act.— 
Village of Babylon v. South Shore 
Thrift Corporation, 22 N.Y.S.2d 668, 
174 Misc. 738. 

Pa.Com.Pl. Third Class Cities have 
no powers of taxation except those del- 
egated by the Legislature—City of 
Allentown v.° Personal Finance Co., 19 
Leh.L.J. 247. 

Tex. The power to tax can only be 
exercised by a subordinate corporate 
body when delegated to it either by 
the Constitution or by the Legislature, 
and when so delegated, it must be ex- 
ercised for those purposes only which 
are distinctly included in the consti- 
tutional or legislative provision.—Tri- 
City Fresh Water Supply Dist. No. 2 
of Harris County v. Mann, 142 8.W.2d 
945, 


When the power to tax is conferred 
on a subordinate corporate body, the 
power is to be strictly construed, and 
must be closely followed.—Tri-City 
Fresh Water Supply Dist. No. 2 of 
Hats County y. Mann, 142 S.W.2d 
945, 

Tex.Civ.App. The authority con- 
ferred upon municipal corporation to 
exercise the taxing power is to_ be 
strictly construed.—Joy v. City of Ter- 
rell, 143 S.W.2d 704, error dismissed, 
judgment correct. 


§ 4282 

Fla. The question of what consti- 
tutes a “municipal purpose” within con- 
stitutional provision inhibiting cities 
from imposing taxes for other than 
municipal purposes is not static and 
should be determined as of the time 
the Constitution is construed, rather 
than ag of the time of its adoption. 
Const. art. 9, § 5.—City of Fernandina 
vy. State, 197 So. 454, 143 Fla. 802. 

Provision of charter of city of Fer- 
nandina authorizing the city to do all 
things necessary and proper for safety, 
health, convenience and general wel- 
fare of its inhabitants was designed to 
give the city commission some latitude 
in determining what should constitute a 
“municipal purpose’ and so long as the 
causes selected are shown to be in the 
reasonable purview of the Constitution 


which inhibits cities from imposing 
taxes for other than municipal pur- 
poses, they should be upheld. Sp.Acts 


1921 c. 8949, § 7, as amended by Sp. 


poses” 
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§ 4282 — 
Acts: 1937, ‘ec 18521s ‘Const: arts Ins: 
—City of Fernandina v. State, 197 So. 
454, 143 Fla. 802. : k 
Contract under which city of Fer- 
nandina agreed to pay for services ren- 
dered in bringing about location of 
pulp and paper mills in the city was 
a contract for “municipal purpose” 
within constitutional provision inhibit- 
ing cities from imposing taxes for oth- _ 
er than municipal purposes, where lo- — 
eation of the mills within the city gave — 
employment to more than one thousand 
laborers and in other respects contrib-  — 
uted to economic welfare of the city, 
and there was no charge of fraud or 
waste, or that amount paid was not 
reasonable compensation for “services — 
rendered. Sp.Acts 1921, ce. 8949, § 7, as 
amended by Sp.Acts 1937, ¢c. 18521; 
Const. art. 9, § 5.—City of Fernandina 
v. State, 197 So. 454, 143 Fla. 802. 
Ill, The provision of the Cities and — 
Villages Act for taking into considera- 
tion estimates of loss and cost of col- — 
lection, forfeitures and abatements in — 
annual municipal appropriation bill is — 
not violative of “due process of law’ 
clauses of state and federal constitu-- 
tions and the constitutional provision 
restricting legislation delegating tax- 
ing powers in the levy of taxes for — 
corporate purposes on ground that ap- — 
propriation for forfeitures and abate- 
ments is to replace taxes which should ~ 
be paid by others and that taxes for _ 
such items are therefore not for a 
“corporate purpose”, Smith-Hurd — 
Stats. c. 24, § 102; Smith-Hurd Stats. 
Const. art. 2, § 2; art. 9,§ 9; USGA. © 
Const. Amend. 14.—People ex_rel. To- 
man v. Advance Heating Co., 33 N.H.2d — 
206, 376 Ill. 158. rae i 
Mont. The statute providing for ere- 
ation by cities of a special improvement 
district revolving fund for purpose of 
making loans to improvement district — 
does not levy tax for “private pur- — 
within constitutional prohibi- © 
tion, though part of project in further- 
ance of improvement within city is lo- 
cated outside the city. Rev.Codes 1935, 
§§ 5277.1 to 5277.5; Const.Mont. art.12, > 
§ 11.—Hansen y. City of Havre, 114 P. 
2d 1053. he 
N.Y. The imposition of a tax or as- 
sessment is an act of sovereignty to be 
exercised by a municipal body only 
when delegated by the Legislature. — 
People ex rel. New York Cent. R. 
Co. v. Limburg, 28 N.H.2d 865, 283 N.Y. 
344, modifying 19 N.Y.S.2d 309, 259 © 
App.Div. 740, appeal granted 20 N.Y. 
spd £70, 05 ; 


N.Y.App.Div. The provisions of char- 
ter of city of Rochester creating a 
board of assessment review are not un- q 
constitutional upon ground that as- 
sessor has until October 1 to decide 
cases in which objections to assess- 
ments have been made and that an dp- | 
peal from such decisions to board of 
assessment review must be taken not 
later than September 12, since char- z 
ter cannot be interpreted as providing 
that assessor may consider or determine 
complaints or objections until first day 
of October. Laws 1907, c. 755, § 188, as ‘ 
amended by Loc.Laws 1933, No. 9, p. 
294; Loc.Laws 1925, No. 4, p. 169, § 
180, as amended by Loc.Laws 1938, No. 

13,5. p..396;;, Loc. Laws 1936) Now td pee 
395; Loc.Laws 1938, No. 14, p. 397.— 
People ex rel. Powott Corporation v. 
Woodworth, 21 N.Y.S.2d 785, 260 App. 
Diy. 168. 


N.D. The statute authorizing the 
levy by city of a general tax for pay- 
ment of deficiencies in city’s special 
improvement funds is not unconstitu- 
tional as levying a tax for a private 
purpose and as failing to give general 
taxpayers notice or opportunity to be 
heard regarding validity or extent of 
tax to be imposed upon their property. 
Comp.Laws 19138, § 3716, as amended; 
Const.N.D. § 13; U.S.C.A.Const, Amend. 
14.—Marks y. City of Mandan, 296 
INE Wienoo: Age f 

The extent to which a municipality 
may go in bearing expense of a sewer 
system through general taxation lies 
within field of legislative discretion, 
and its reasonable exercise, even _to 
extent of permitting or requiring city 
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to assume deficiencies that may arise 
in the collection of assessments levied 
against private property, does not in- 
_ yade the constitutional rights of a gen- 
-< eral taxpayer of a city. Comp.Laws 
~ 1918, §§ 3697, 3702; § 3716, as amend- 
ed—Marks y. City of Mandan, 296 
N.W. 39. bee 
- _Okl. The constitutional provision for 
allocation of the 15-mill limit of ad 
- yalorem tax levy among county, school 
: districts, and municipalities, does not 
require county excise board to appor- 
tion some part of the 15-mill limit of 
- levy to each of the three subdivisions, 
irrespective of the relative needs there- 
of, Okl1.St.Ann.Const. art. 10, 9.— 
State ex rel. City of Mangum v. Greer, 
ite 200178; hs 
Under constitutional provision for 
allocation of the 15-mill limit of ad 
valorem tax levy among county, school 
districts and municipalities, county ex- 
cise board had authority to allocate 10 
mills to county, 5 mills to school dis- 
_ tricts and no mills to cities and towns. 
 Ok1St.Ann.Const. art. 10, § 9.—State 
ex rel, City of Mangum v. Greer, 111 
2d. 17.8. F 
- Neither the statute authorizing the 
establishment and maintenance of pub- 
- jie libraries, nor statute dealing with 
‘consolidation of general and _ special 
funds in counties and other municipal 
corporations, constitutes a legislative 
apportionment of the limit of ad 
valorem tax levies, as provided for by 
constitutional provision dealing with 
amount of ad valorem tax, in so far as 
relates to tax levies for support of 
libraries in cities and towns. 11 Okl. 
St.Ann. §§ 13, 14; 65 Okl.St.Ann. § 71; 
- Ok1.St.Ann.Const. art. 10, § 9.—State ex 
rel. City of Mangum y. Greer, 111 P.2d 


Okl. The constitutional provisions 
governing amount of ad valorem tax 
and increased rate for public buildings 
do not conflict with provision limiting 
indebtedness of political subdivisions 
and such provisions are intended for 
different purposes. OkI.St.Ann.Const. 
art. 10, §§ 9, 10, 26—Oklahoma County 
_ Excise Board v. Kurn, 115 P.2d 118. 
Vt. The provision of statute, vali- 
dating grand lists of towns and munic- 
-ipal corporations and taxes assessed 
thereon, that person having vested 
right to question validity of tax on 
ground not covered by preceding para- 
_ graph, providing for appeals, shall pay 
Bat: Pe Vader protest and give written no- 
tice of grounds in support. of his claim 
within thirty days after act becomes 
effective and bring action to recover 
amount paid within thirty days after 
payment, is not contrary to Constitu- 
tion or “due process of law” provision 
thereof. Laws 1939, No. 14, § 6, pars. 
A, B.—Richford Sav. Bank & Trust Co. 

vy. Thomas, 17 A.2d 239. 


Wash. A construction of 1925 stat- 
ute requiring tax credit to local im- 
os provement guaranty fund in _ the 
amount of 5 per cent. of bonds issued, 
_ whereby bondholders’ right to tax 
-_ eredit would be cut off as to bonds 
# issued after the statute was supplanted 
by another statute, by not considering 
A such bonds in determining amount of 
ay tax eredit to guaranty fund required, 
~ ~would be unconstitutional as ‘“impair- 
ing obligation of contract.” Laws Ex. 


j Sess.1925, ec. 183.—State ex rel. Wash-, 


’ ington Mut. Sav. Bank y. City of Bel- 
lingham, 111 P.2d 781. 
§ 4283 

D.C.Mich. A provision in charter of 
the city of Detroit requiring city treas- 
urer to publish notice to taxpayers of 
delinquent tax sales without requiring 
publication of a description of each 
parcel was valid, and failure to sepa- 
rately describe each parcel of land in 
published notice did not invalidate sale 
thereunder in 1931, particularly where 

j personal notice by letter was _ sent to 
the owners.—Schram vy. Safety Inv. Co., 
89 F.Supp. 519. 

Ariz. The budget law, the statutes 
regarding assessment rolls, and statute 
establishing maximum tax rate for 
municipalities can all be construed and 
operated in such a manner as to be 
consistent with each other and there- 
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fore the statute establishing maximum 
tax rate for municipalities has not been 
repealed by implication. Code 1939, 

16-213, 73-109, 73-422, 73-502° to 
73-505, 73-601, 73-604, 73-605.—South- 


oe Pac. Co. vy. Gila County, 109 P.2d 
Mich. The provision of _ Detroit 


home-rule charter for a tax sale, other 
than a judicial sale, for city taxes is 
valid.City of Detroit v. Collateral 
wauidation, 295 N.W. 218, 295 Mich. 


N.Y.App.Div.~The local laws of 1938, 
having been adopted at same time, pro- 
viding that there shall be one assessor 
instead of a board of assessors in city 
of Rochester, and concerning prepara- 
tion of annual tax rolls and creating 
board of assessment review, must be 
read together and given effect over pre- 
vious enactments. Loc.Laws 1938, No. 
11, p. 395; Loc.Laws 1938, No. 14, p. 
397.—People ex rel. Powott Corpora- 
tion v. Woodworth, 21 N.Y.S.2d 785, 
260 App.Div. 168. 

N.Y.Sup. The statute authorizing 
city council, finding that “any prop- 
erty liable to taxation in any year” 
was erroneously or illegally assessed 
and therefore ‘‘did not become subject 
to taxation for such year’, to place 
it on roll of current year at valua- 
tion fixed by assessors “for such pre- 
ceding year” or council’s valuation for 
“the preceding year’, does not limit 
right of reassessment to oo preced- 
ing that in which property is placed 
on assessment roll, Tax Law, § 57.— 
Western New York & P. Ry. Bs 
City of Buffalo, 27 N.Y.S.2d 249, 176 
Misc. 350. 

The statute authorizing city council 
to reassess property erroneously or 
illegally assessed for taxes in any 
year should be given retroactive ef- 
fect, so as to permit reassessments for 
ears before its enactment, as it re- 
ates only to remedy and procedure 
and confers no new right or remedy 
where none had _ previously existed. 
Tax Law, § 57.—Western New York & 
P. Ry. Co. v. City of Buffalo, 27 
N.Y¥.S.2d 249, 176 Misc. 350. 

N.D. The statutory amendment re- 
quiring city to levy a tax upon all tax- 
able properties in the city to pay for 
deficiency in special assessment funds 
is prospective in its operation and did 
not apply to special assessment funds 
ereated prior to its enactment and 
against which warrants have been is- 
sued, although deficiency in such spe- 
cial assessment funds resulting from 
failure of property owners to pay their 
special assessments arose after enact- 
ment of the amendment. Comp.Laws 
1913, § 3716, and as amended Laws 
1923, c. 174.—Marks y. City of Mandan, 
296 N.W. 34. 


Pa. The statute providing for dis- 
charge of lien of mortgage if necessary 
to collect in full county, city, borough, 
township, school, bridge, road or poor 
taxes, and defining tax claim as claim 
filed to recover taxes, so far as it re- 
lated to collection of city taxes, was 
not repealed by statute repealing pro- 
vision for collection of county, bridge, 
road, borough, township, school or poor 
taxes, and defining tax claims ag a 
claim filed to recover taxes, and city 
taxes, not having been specifically men- 
tioned, remained subject to collection 
pursuant to original statute, and peti- 
tion to sell realty under judgment. for 
city taxes clear of liens could not be 
defeated on ground that mortgage on 
realty was recorded subsequent to re- 
peal of statute on the subject, and that 
subsequent statute providing for col- 
lection of such taxes could not constitu- 
tionally be applied to divest the lien of 
the mortgage. 53 P.S. § 2021 et seq.; 
Act Junei'4, 1901, (Pi 364)9§ 32) as 
amended by Act May 28, 1915, P.L. 
599, § 9; Act May 24, 1921, P.L.:1089.— 
City of Erie v. A Piece of Land Front- 
ing on Southeast Corner of Highth and 
Peach Streets, 14 A.2d 428, 339 Pa, 321. 

The statute providing for the dis- 
charge of lien of mortgage if necessary 
to collect in full taxes defined as any 
county, city, borough, township, school, 
bridge, road or poor taxes, and de- 


fining tax claim as clai 
cover taxes, so far as 


statute. 53 P.S. §§ 2021 et seq. 
Act June 4, 1901, P.L. 364,81; § 32, 
as amended by Act May 28, 1915, P.L. 
599, § 9; Act May 24, 1921, P.L. 1089. 
—City of Erie v. A Piece of Land 
Fronting on Southeast Corner of 
Eighth and Peach Streets, 14 A.2d 428. 
339 Pa. 321. 

Pa. The repeal of statute authoriz- 
ing Philadelphia to impose tax on sal- 
aries earned by Philadelphia residents 
would deprive city of all authority to 
impose such tax. 53 P.S. § 4613.—Mar- 
son_v. City of Philadelphia, 21 A.2d 
228, 342 Pa. 369. 

Wash. The local improvement guar- 
anty fund act of 1925, setting up for 
each city in state, for purpose of guar- 
anteeing payment of local improvement 
district bonds thereafter to be issued 
in payment for improvements ordered 
after the effective date of the act, and 
providing for maintenance of fund by 
pledge of tax credit of city in an 
amount equal to 5 per cent. of bonds 
or warrants issued after the effective 
date of the act, does not apply to lo- 
cal improvement district bonds issued’ 
after the effective date of the act for 
improvements ordered prior to the ef- 
fective date of the act. Laws 1925, Ex. 
Sess., c. 183, §§ 1, 2.—Longview Co. v. 
Lynn, 108 P.2d 365. 

Wash, The local improvement guar- 
anty fund act of 1925 was inapplicable 
to local improvement district bonds 
issued after its effective date for im- 
provements ordered before such effec- 
tive date, and hence holders of such 
bonds could not compel issuance of 
warrants upon the guaranty fund for 
payment of such bonds and interest 
coupons thereon. Laws Hx.Sess.1925, 
e ee CHET CAL ne Mut. 

av. Bank y. Ci of Bellingham, 111 
P.2d 781, ? ae 

The statutory tax credit to guaranty 
fund, in the amount of 5 per Bene of 
bonds issued was intended as security 
for benefit of bondholders, and became 
a substantive part of contract between 
city and bondholders, and subsequent 
legislation must be held ineffective to 
destroy or reduce the value of such tax 
credit. Laws Ex.Sess.1925, ec. 183.— 
State ex rel. Washington Mut. Sav. 
bles y. City of Bellingham, 111 P.2a 


_ Municipalities which ‘issued bonds en- 
joying the protection of guaranty fund 
act of 1925 continued, even after effec- 
tive date of 1927 act, to have full 
power and duty, commensurate with 
contract rights of owners of securities 
issued under 1925 act, to levy taxes for 
benefit of such owners. Laws Hx.Sess. 
1925, c. 183; Laws 1927, ec. 209.—State 
ex rel. Washington Mut. Say. Bank vy. 
City of Bellingham, 111 P.2d 781. 


§ 4286 

Il. Under the Municipal Tubercu- 
losis Sanitarium Act, City of Chicago, 
having pursuant to election established 
a tuberculosis sanitarium, was not re- 
quired to submit to referendum the 
amount to be levied for maintenance of 
sanitarium., Smith-Hurd Stats. e¢. 24, 
8 545, babar HeObIe oF tet. Toman y., 

yance eatin 10., 33 NEE 
876 Ill, 158. : Meade 08 


Mo. Tax authorized by constitution- 
al provision with requisite assent of 
voters of town is in addition to tax au- 
thorized by provision placing limit for 
general revenue purposes of 50 cents 
on the $100 valuation. Mo.St.Ann. 
eae a Aah s at aaa ansae City 

ower sigh o. Vv. Town of Carroll- 
ton, 142 S.W.2d 849. ee 

Where levy of more than 60 cents 
was necessary in order for town to pay 
for hydrant rentals and street lights 
alone under contract with power com- 


RMN URNT gree ty 
; a Shas 


y _Tevenue 
ain assent of vot- 


and under such 
provision yoters could 
not authorize creation of such debt or 
the levying of such an additional tax 
for longer period than twenty years, 
Mo.St.Ann.Const. art. 10, §§ 1], 12.— 
Kansas City Power & Light Co. vy, 
Town of Carrollton, 142 S.W.2d 849. 

Under contract providing for pur- 
chase by town of water or electricity 
in yearly installments, each installment 
becomes a “debt’’ as it falls due, and, 
if it exceeds revenue provided for year 
in which it falls due, there is no way 
in which it can be paid except by levy 


- under constitutional provision requir- 


ing assent of voters. Mo.St.Ann.Const. 
art. 10, § 12.—Kansas City Power & 
Light Co. v. Town of Carrollton, 142 
S.W.2d 849. 

Where contracts with power company 
for hydrant rentals and street lights 
ereated a yearly debt in excess of 
yearly revenue so that it was neces- 
sary to, and town did obtain assent of 
voters to levy an additional tax under 
constitutional provision, neither con- 
tract for hydrant rentals nor contract 
for street lighting was binding on 
town after expiration of twenty-year 
period. Mo.St.Ann.Const. art. 10, 
11, 12.—Kansas City Power & Light 
Co. vy. Town of Carrollton, 142 S.W.2d 
849. 

Pa. The statute providing for sale 
of realty where market value is less 
than total amount of municipal tax 
claims, and providing that there should 
-be no sale under fixed upset price to 
be fixed by Board of Revision of Tax- 
es, is not invalid as unlawfully au- 
thorizing the board to place valuation 
upon property against which there ex- 
ists a tax claim which is in excess of 
the market value of the property, since 
board has been merely designated for 
the purpose of making an appraisal 
and can do so only under the condi- 
tions prescribed by the act. 72 P.S. 
§ 5941.1 et.seq.—Burkley y. City of 
Philadelphia, 15 A.2d 201, 339 Pa, 426. 

§ 4292 

Ariz. A taxpayer may invoke the 
protection of existing law establishing 
Maximum tax rate for municipalities, 
regardless of its effect on the finances 
of the municipalities. Code 1939, § 16- 
213.—Southern Pac. Co. v. Gila County, 
109 P.2d 610. ; 

Til. Under statute applicable to City 
of Chicago, authorizing levy of taxes 
for the payments of judgments against 
city, a levy specifying that it was “for 
payment of judgments entered prior to 
January 1, 1935, and interest thereon, 
$1,250,000”, was not objectionable on 
the ground that it was not properly 
itemized and was in part for purposes 
previously levied for, thereby exceeding 
the statutory limits for certain years, 
since the latter fact was immaterial, 
Smith-Hurd Stats. c, 24, § 697a.—Peo- 
ple ex rel. Toman y. Advance Heating 
Co., 33 N.E.2d 206, 376 Ill. 158. 

Ill. The policy of the law is that no 
taxing body shall be permitted to ac- 
cumulate unnecessary surpluses from 
taxes collected but should confine their 
levies to the amount actually needed 
to be determined annually.—People ex 
rel. Kelly v. Baltimore & O. R. Co., 
33 N.E.2d 604, 376 Ill. 393. 

Ky. The constitutional provision 
limiting tax rate of cities, towns, coun- 
ties, taxing districts, and other munici- 
palities, and prohibiting them from 
becoming indebted in excess of their 
income for year without assent of two- 
thirds of the voters thereof at an 
election, should be strictly interpreted. 
Const. §. 157.—Miles v. Lee, 143 S.W. 
2d 8438, 284 Ky. 39. : 


Mo. Tax authorized by, constitution- 
al provision with requisite assent of 
voters of town is in addition to tax 
authorized by provision placing limit 
for general revenue purposes of 50 
cents on the $100 valuation. Mo.St. 
Ann.Const. art. 10, §§ 11, 12.—Kansas 
City Power & Light Co. v. Town of 
Carrollton. 142 S.W.2d 849. 


security and in no manner gives any 


benefit to. the tax. debtor. 72 P.S. 
5941.1 et seq.; P.S.Const. art. 9, § 2. 
—Burkley v. City of Philadelphia, 15 
A.2d 201, 339 Pa. 426. 

Tex.Civ.App. Where charter of city 
of Terrell did not expressly authorize 
special tax for fire protection, and 
prohibited seNy of tax in excess of 75 
cents on $100 for general purposes, 
which was only fund under which fire 
department expense could be charged, 
and city levied full amount of 75 cent 
tax for general purposes, under the 
maxim “Expressio unius est exclusio 
alterius” the levy of an additional 22 
cent tax for support of fire department 
was invalid, notwithstanding city’s tax 
rate for all purposes was well below 
maximum of its charter amendments 
and state laws.—Joy v. City of Terrell, 
143 S.W.2d 704, error dismissed, judg- 
ment correct. 4 

§ 4306 


Ill, A “corporate purpose” for which 
taxes may be levied by ‘municipality is 
such as is germane to the objects of 
the creation of the municipal corpora- 
tion, or has.a legitimate connection 
with those objects, and a manifest rela- 
tion thereto.—People ex rel. Toman v. 
oes Hstate, 33 H.2d 202, 376 Ill. 

Ill. Prior to the 1931 amendment it 
was necessary that library taxes for 
either villages or incorporated towns 
be levied by the corporate authorities 
of such villages or towns, and when 
such tax had once been authorized by 
a vote on the question, then such cor- 
porate authorities were authorized to 
levy the tax in accordance with the 
power conferred upon them by other 
statutes. Smith-Hurd Stats. ec, 81, 
10; c¢. 139, § 39.—People ex rel. Kelly 
v. Baltimore & O. R. Co., 33 N.E.2d 
604, 876 Ill. 393. 

N.Y. In imposing relief taxes, the 
city of New York is not exercising its 
ordinary taxing power to meet cost of 
local government, but is acting as 
agent of the state by express legisla- 
tive authority, during a fixed period, 
to experiment in taxation for emer- 
gency relief as a state purpose, Loc. 
Laws 1937, Nos. 20, 22, pp. 239, 255; 
Laws 1933, Ex.Sess., c. 815; Laws 
1934, Hx.Sess., c. 873, as amended by 
Laws 19387, c. 327.—In re David Brown 
Printing Co., 32 N.B.2d 787, 285 N.Y. 
47, modifying 19 N.Y.S.2d 775, 259 
App.Div. 802, appeal denied 20 N.Y.S. 
2d 398, 259 App.Div. 863. 

Tex.Cr.App. In matters of police 
protection, cities have taxing, as well 
as licensing, power, and owe duty to 
furnish needed police protection to all 
persons engaged in lawful occupations 
with proceeds of taxes, whether such 
occupations demand much or little po- 
a parte Newberg, 143 S.W.2d 
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Ill, An appropriation of the Chicago 
Park District to provide district’s con- 
tribution of labor and material for 
W. P. A. projects for repair and im- 
provement of park property could not 
be objected to on ground that appro- 
priation was not for a ‘‘corporate pur- 
pose” notwithstanding a motivating 
factor may have been the amelioration 
of needy citizens through participation 
in federal fund, where appropriation 
could be expended only under the di- 
rection of the corporate authorities of 
the district.—People ex rel. Toman y. 
oes Hstate, 33 N.E.2d 202, 376 11), 

N.D. When a municipality levies a 
special assessment and uses due dili- 
gence to make it productive in accord- 
ance with the statutes under which it 
is levied, no further liability of mu- 
nicipality attaches except such as may 
be specifically provided by statute.— 
Marks y. City of Mandan, 296 N.W. 34, 

The statute requiring city to levy a 


-ed and applied in payment of the war- 


( 


Sere 


tax to pay a deficiency remaining after 
all special assessments levied for a 
specific improvement have been collect- 


rants does not require city to provide 
for the levy of a general tax to make 
ood deficiencies in special assessment 
unds resulting from failure of proper-. 


ty owners to pay their special assess- 


ments. Comp.Laws 1913, § 3716, and 
as amended Laws 19238, c. 174.—Marks 
v. City of Mandan, 296 N.W. 34. 
N.D. The convenient and sanitary — 
disposition of sewage is conducive to — 
the health and comfort of the popula- 
tion of a city, and such a system is of 
general utility to the entire population 
even though the more direct and proxi- 
mate benefits accrue to owners of prop- — 
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erty abutting on the sewer mains, as 


affecting right of city to levy a gen- © 
eral tax to pay deficiencies in special — 
assessment funds. Comp.Laws 1913, § | 
3716, as amended.—Marks y. City of — 
Mandan, 296 N.W. 39. Faia: 
The statute obligating a municipal- 
ity to levy a general tax to make good ~ 
a deficiency in a special assessment ~ 
fund on maturity of the last special — 
improvement warrants drawn against 
fund, authorized city to levy a general — 
tax upon all taxable property within 
city to pay a deficiency in its special 
assessment fund, arising because of — 


Sy 


failure of property owners to pay spe- 


cial assessments levied against their 


property. Comp.Laws 19138, § 3716, as 

amended.—Marks y. 

296 N.W. 39. gota 
Ohio App. Under constitutional pro- 

visions relating to municipal owner-— 

ship and operation of public utilities, 


stitutional provisions relating to finan 
ing of municipally-owned public utili- 
ties and to power of municipalities to 
levy taxes and incur debts, and if — 
there is any conflict betwgen such con- — 
stitutional provisions, 
of statutes existing at time of or enact- — 
ed since adoption of constitutional pro- _ 
visions, such statutes must fall. 
art. 18, §§ 4, 12, 13.—Priest v. City of © 
Wapakoneta, i 
eae 9 N.H.2d 292, 132 Ohio St. 


§ 4311 ? 
C.C.A.Fla. North Miami, Florida, is a 
“municipality” which may contract 


City of Mandan, — Me 


and provisions _ 


€onststas 
32 N.H.2d 869, appeal 


debts, be sued for them and be com- 


pelled to levy taxes to pay them ac- 
cording to laws of Florida touching 
municipal corporations. Comp.Gen. 
Laws Fla.i927, § 2935 et seq.—North 
Miami, Fla., v. Meredith, 121 F.2d 279. 

The oppressiveness resulting from 
taxing in one year property within mu- 
nicipality, to pay accumulated defaults 
of many years on municipal bonds, was — 
no ground to escape the taxation, but — 
might justify the court in spreading 
the taxation over several years.—North | 
Miami, Fla., v. Meredith, 121 F.2d 279. 

Colo. In so far as a statute attempts 
to provide for cumulative levies of spe- 
cial taxes to discharge delinquency of 
local improvement district, such stat- 
ute is unenforceable, because thereby 
a landowner would be charged for 
benefits conferred upon his neighbor’s 
land.—Gordon_ yv. Wheatridge Water 
Dist,,.109 P.2d 899. 

Ill, A levy for the payment of judg- 
ments entered against the city of Chi- 
cago was not objectionable on the 
ground that it constituted ‘double 
taxation” in that levy had been made 
in prior years for the payment of such 
judgments which amount remained un- 
paid, since a levy to pay judgments is 
for a single purpose. Smith-Hurd 
Stats. c. 24, § 697a,—People ex rel. 
Toman v. Advance Heating Co., 33 N. 
H.2d 206, 376 Ill. 158. 

Ky. It is mandatory on all local 
legislative bodies, such as county fiseal 
courts. aS well as General Assembly of 
state, to provide sufficient sums _ to 
amortize bonded debts created by tax- 
ing districts and pay them as they be- 
come due by levy of taxes collectible 


ey. ogee 
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‘ 


annually throughout life of ponds. Ky. 
St. sh 1851c-6, 1851le-11, 4281u-2, 4281u- 
aS 


issued under protection of local im- 
provement guaranty act of 1925, to 


L.(Ter.Hd.) ¢. 59, §§ 2, 5,-subd. 2, 11; 
St.1909, ce. 490, part 1, § 1 0 
Boston Port Development 


12.—City of 


onst. § 159.—Fulton County Fis- levy for benefit of such holders taxes Boston v. % 
ve eal Court ? Southern Bell Telephone & sufficient to redeem warrants issued to Co., 30 N.W.2d 896, 308 Mass. 72. vee i 
aa Telegraph Co., 146 S.W.2d 15, 285 purchase such securities, provided that N.J.Tax App. Under statute, an. 
} ey Li. , total of such levies should not exceed storage company -was not subject to J 
: The imperative law. of constitution 5 per cent. of the bonds or warrants assessment by city for personal prop- sy. 
and statutes that local legislative issued: after effective date of the act erty taxes, where storage tanks op- ee 
bodies, such ag county fiscal courts, including bonds or_ warrants issued erated \by it for the warehousing of wig 


= 
et 


= 
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, 


' prior 


shall provide sufficient sums to amor- 
tize and pay bonded debts by levying 
-taxes collectible annually sepone pee 
life of bonds, applies alike to bonds is- 
sued by authority of special referen- 
dum vote of people and bonds issued 


Fulton County Fiscal Court v. South- 
ern Bell Telephone & Telegraph Co., 
146 S.W.2d 15, 285 Ky. 17. 

A county or other taxing district is 
authorized by Constitution to levy spe- 
cial tax in addition to regular maxi- 
mum ad valorem tax prescribed by con- 
stitution for payment of debt created 
or specially assumed by vote of people. 
Const. §§ 157, 159.—Fulton County Fis- 
eal Court vy. Southern Bell Telephone 
os doreraph Co., 146 S.W.2d 15, 285 
Ky. ‘ 

Mo.App. Where a state has author- 
-jzed a municipal corporation to contract 
and to exercise power of local taxation 

to extent necessary to meet its engage- 
ments, the power thus given cannot be 
withdrawn until contract is satisfied, 

-and the state and municipal corporation 
in such cases are equally bound.—Diek- 

_roeger y. Jones, 151 S.W.2d 691, trans- 

ferred 145 S.W.2d 435. 

Wash. Municipal power to tax can- 
not be abated or destroyed until con- 
tract claims to the benefit of the exer- 
cise of the taxing authority and duty 
have been fully satisfied.—State ex rel. 
Washington Mut, Sav. Bank y. City of 
Bellingham, 111 P.2d 781. 


after effective date of subsequent stat- 
ute, and taxes from such levies should 
be identified or earmarked so as to 
inure to benefit of such holders. Laws 
Px.Sess.1925, ~e. 183; Laws 1927, ec. 
209.—State ex rel. Washington Mut. 


land, the date of “finality” with respect 
to city taxes is October 1 of the year 
prior to the taxable year, and the per- 
son who owns the property on October 
1 and is assessed for it on the assess- 
ment rolls thereby becomes liable for 
the taxes for the succeeding calendar 
year even though he may sell the prop- 
erty between October 1 and January 
1 when the taxes first become actually 
payable—Supplee y. Magruder, 36 F. 
Supp. .722. " 
CalApp. The constitutional provi- 
sion, vesting in the state the exclusive 
rights to license for revenue those en- 
gaged in manufacturing, dealing, or 
handling intoxicating liquors, did not 
by its terms nor by implication pro- 
hibit a levy of personal property taxes 
on such property, by the municipality 
and other like subdivisions of the state, 
nor exempt owners of such property 
from personal property taxation. 
Const. "art. 20) '§ (22) “art: 13) §§)1, 14: 
—Three G Distillery Corporation v. 
Logs Angeles County, 116 P.2d 143. 
Where constitutional provision re- 
served to the state the exclusive right 
to ‘license and regulate “the manu- 
facture, sale, purchase, possession and 


vegetable oils and molasses in bulk 
were leased from others, and the mer- 


chandise stored in the tanks did not 


belong to the company, but it was 
merely’ a bailee’ for “hire: N:J:S.A. 
54‘/4-1.—Harbor Tank Storage Co. vy. 


having paramount importance in the 
management of corporation’s business, 
was located out of the state, and there 
Was no office within the state outrank- 
ing in importance or responsibility the 
other business offices located in the 
state, the statutory registered office of 
the domestic corporation would be con- 
sidered corporation’s ‘chief office” for 
purposes ‘of assessment by city of cor- 
poration’s intangible personalty. N.J. 
S.A. 54:4-18.—City of Newark vy. Sun’ 
Oil Co., 19 A.2d 684, 19 N.J.Mise, 370. 
N.Y.App.Div. A corporation which 
was created to erect and maintain a 
bridge over a navigable river for rail- 
road purposes, and which did construct 
and for a considerable period of time 
maintained and was given the right to 
operate and did operate the bridge for 
such purposes, did “construct, main- 
tain and operate a railroad” within the 
meaning of the Tax Law so as to sub- 
ject it to a special franchise assess- 
ment by city over whose streets the 
bridge crossed, notwithstanding that 
the bridge company was a subsidiary 
wholly controlled by the railroad com- 
any, and that its employees were paid 
y such company. Tax Law, § 2, subd. 


by resolution, order, or ordinance of Sav. Bank y. City of Bellingham, 111 Jersey_ City, 15 A.2d 194, 18 NJ. 

- local legislative body to fund valid P.2d 781. Mise. 566. i 3 
floating debt, Ky.St. §§ 1851c-6, 1851c- § 4317 N.J,Tax App. Where domestic cor- 
11, 4281u-2, 4281u-4; Const. § 159.— D.C.Md. In Baltimore City, Mary- poration’s executive business office, 
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within the state” an ailed to include 7 heople “ex rel! udson River 
Wash. The 1927 amendment of the oj. Well the power to license and regu- Bridge Co. -at Albany v. State Tax N 


local improv ment guaranty fund act 
provides for recurring levies in aid of 
‘the guaranty fund. Laws 1927, ec. 209, 
§ 1, amending Laws 1923, c, 141, He 


—Longview Co. v. Lynn, 108 P.2d 


late the ownership thereof, the power 
to tax the ownership thereof was not 
exclusively retained by the state but 
could be exercised by city and county 
where distillery was located. Const. 


Commission, 27 N.¥.S.2d 153, 261 App. 
Div. 700, appeal denied 29 N.Y.S.2d 910, 
262 App.Div. 921. ' 

Pa. The word “residents” in Phila- 
delphia ordinance imposing tax on sal- 


Wash. In statute providing that art. 20, § 22—Three G Distillery Cor: aries, wages, commissio 
every city or town issuing local im- poration v. Los Angeles County, 116 compensation earned after Januaey ae 
provement bonds or warrants after P.2d 143. 1940, ‘by residents f 


specified date should’ be deemed to 
have pledged to local improvement 
guaranty fund a ‘‘tax credit of the 
‘eity or town in an amount equal to 
five per cent. of the bonds or warrants 
so issued’, the words used do not war- 
rant judicial construction but clearly 
require that amount of tax credit be 
5 per cent. of the bonds or warrants 
originally issued, not merely an annual 
levy of 5 per cent, of jbonds outstand- 
ing. Laws 1917, c. 138; Laws 1923, ¢. 
141, § 1, as amended by Laws Ex.Sess. 
1925, c. 183, § 1—State ex rel. Wash- 
ington Mut. Sav. Bank v. City of Bel- 
lingham, 111 P.2d 781. 

The local improvement guaranty 
fund act of 1925 did not restrict the 
number of levies which may be made 
but such number is governed by face 
value of the bonds and warrants issued 
and financial needs of the guaranty 

183.— 


Fla. Where city of Bartow was ob- 
ligated to pay 50 per cent. of- net 
revenues of its light and water sys- 
tem with all other unappropriated rev- 
enues from sources other than ad 
valorem taxes to service outstanding 
bonds which were to be refunded, re- 
funding bonds secured by ad valorem 
taxes on all taxable property in city 
in addition to net revenues derived by 
city from operation of its light and wa- 
ter system did not change the nature 
of the indebtedness, and therefore did 
not preclude the taxation of home- 
steads, which were subject to taxation 
for refunded bonds, for payment of re- 
funding bonds. Sp.Acts 1923, ec. 9683; 
Acts 1931, Ex.Sess. c. 15772.—State v. 
City of Bartow, 2 So.2d 125. 

Mass. The ownership of land situat- 
ed between high water and low water, 
known as “flats”, is ownership of a 


of Philadelphia, 
meant. all residents of Philadelphia. 
53 P.S. § 4613.—Marson v. City of 
Philadelphia, 21 A.2d 228, 342 Pa. 369. 

The doctrine of ‘governmental im- 
munity” is a doctrine of implied limi- 
tation of the power of the federal gov- 
ernment to tax a state or any of its in- 
strumentalities, and of power of state 
to tax federal government or any of its 
instrumentalities, and is applicable 
only to taxing relations of federal and 
state governments, and does not apply 
to state and municipalities therein.— 
Marson v. City of Philadelphia, 21 A. 
2d 228, 342 Pa. 369. 


The doctrine of ‘governmental im- 
munity” was not applicable to Phila- 
delphia ordinance imposing tax on sal- 
aries earned by Philadelphia residents, 
as applied to commonwealth officers 
and employees residing in Philadelphia, 


fund. Laws Ex.Sess.1925, ¢. substantial nature rendering th since ordinance did not give rise to 
State ex rel. Washington Mut. Say. subiece io faxation by city oles Jone competing claims between common- ; 
Bank v. City of Bellingham, 111 P.2d erwise exempted, notwithstanding the wealth and nation. 53 P.S. § 4613.— j 


781. 

Where taxes had already been levied, 
collected, and applied to payment of 
bonds and warrants issued by the city, 
in an amount equal to 5 per cent. of all 
bonds issued during effective period of 
statute requiring tax credit to guaran- 
ty fund in an amount equal to 5 per 
cent. of bonds or warrants issued, but 
no tax was levied on account of sub- 
sequent bond issues for benefit of the 
bonds, the tax credit was not 
exhausted and amount of subsequent 
bonds should be considered in comput- 
ing the amount thereof. Laws 1917, 
ce. 138, § 2._State ex rel. Washington 
Mut. Savy. Bank v, City of Bellingham, 
111 P.2d 781. 

A city was under obligation to hold- 
ers of defaulted local improvement 
bonds and interest coupons thereon, 


use of such “flats” is restricted by state 
‘and federal regulations to protect the 
purrs right therein. G.L.(Ter.Hd.) “e. 

9 § 2.—City of Boston v. Boston Port 
Development Co., 30 N.H.2d 896, 308 
Mass. 72. 

In the absence of express statutory 
exemption from taxation of “flats” oth- 
er than those owned by the common- 
wealth not leased or licensed for use 
by others, land owned by Boston Port 
Development Company and _ situated 
between high water and low water was 
subject to taxation by city notwith- 
standing the use thereof was subject 
to regulation by state and federal au- 
thorities for the protection of public 
rights therein since it would be as- 
sumed that public officers in imposing 
regulations would conduct themselves 
fairly and not abuse their power. G,. 


Marson v, City of Philadelphia, 21 A.2d 
228, 342 Pa. 369. 


The Philadelphia ordinance imposing 


tax on salaries earned by Philadelphia | 


residents, as applied to commonwealth 
officers and employees residing in 
Philadelphia, would not cripple govern- 
mental activities of commonwealth, 
since commonwealth could at any time 
take from Philadelphia the authority to 
levy such tax on commonwealth officers 
and employees residing in Philadelphia. 
53 P.S. § 4613.—Marson~—v. City of 
Philadelphia, 21 A.2d 228, 342 Pa. 369. 

The refusal of commonwealth to 
furnish Philadelphia with list of com- 
monwealth employees residing in Phila- 
delphia and to collect at the source, as 
respects commonwealth employees re- 
siding in Philadelphia, Philadelphia tax 
on salaries earned by Philadelphia resi- 


228, 342 Pa. 369. : 

_ Under Philadelphia ordinance impos- 
ing tax on salaries earned by Philadel- 
phia residents, Philadelphia could levy 
tax on salaries of officers and em- 
Ployees of commonwealth residing in 


Philadelphia. 53 P.S. § 4613.—Marson 
v. City of Philadelphia, 21 A.2d 228, 
342 Pa. 369. 

Tex.Civ.App. 


Under lease, requiring 


- landlord to furnish and install trade 


fixtures in demised premises, and pro- 
viding that all alterations, additions 
or improvements, made in, to, or about, 
premises, should remain landlord’s 
property and be surrendered with 
premises as part thereof at, termina- 
tion of term, and parties’ subsequent 
air conditioning contract, providing 
that terms and conditions of original 
lease should apply to additional space 
added for air conditioning system, all 
alterations, additions, or improvements, 
including air conditioning equipment, 
remained landlord’s property and, only 
trade or inherently like fixtures were 
removable by tenant on termination of 
lease, so that landlord, not tenant, was 
liable for city taxes on air condition- 
ing. system.  Rey.St.1925, arts.- 7146, 
7172.—Nine Hundred Main vy. City of 
Houston, 150 S.W.2d 468, error dis- 
missed, judgment correct. 

Where coutract between landlord and 
tenant for installation of air condi- 
tioning system in leased premises spe- 
cifically applied to such system all 
provisions of original lease, including 
provision that all alterations, addi- 
tions or improvements should be and 
remain landlord’s property, reference 
to such system as tenant’s air condi- 
tioning machinery in agreement be- 
tween parties before installation there- 
of did not show that tenant claimed 
1a eet ownership thereof and hence 
ecame liable for city taxes thereon. 
Rev.St.1925,. arts. 7146, 7172.—Nine 
Hundred Main v. City of Houston, 150 
S.W.2d 468, error dismissed, judgment 
correct. 

The relationship of parties to lease 


of part of building and subsequent 
providing. 


air conditioning contract, 
that all terms and conditions of ‘orig- 
inal lease should apply to additional 
space added under such contract, was 
that of lessor and lessee and landlord 
and tenant, so that there existed be- 
tween them no licensor and licensee re- 
jJationship requiring application of dif- 
ferent rule than that governing as be- 
tween landlord and tenant in deter- 
mining whether air conditiouing sys- 
tem was improvement and addition 
to building and hence taxable as prop- 
erty of owner thereof or a fixture tax- 
able as tenant’s personal roperty. 
Rey.St.1925, arts. 7146, 172.—Nine 
Hundred Main v. City of Houston, 150 
S.W.2d 468, error dismissed, judgment 
correct. ' 
§ 4323 
N.C. Where corporate limits of 
town of Dunn were extended by act of 
General Assembly, town had authority 
to exercise corporate jurisdiction over 
territory annexed, including right to 
levy and collect, by foreclosure, taxes 
against property in territory annexed, 
though part of the taxes were used to 
retire bonded indebtedness incurred be- 
fore the annexation, Priv.Laws 1925, 
ec. 82, 201.—Town of Dunn vy. Tew, 13 
S.H.2d 536, 219 N.C. 286. 
§ 4327 
Me. Where property exempt under 
statute exempting from taxation real- 
ty of scientific institutions was in- 
cluded in an assessment of property 
belonging to the All Maine Fair Asso- 
ciation, a scientific institution, asso- 
ciation was not entitled to have ex- 
emptions deducted from the taxes as- 
sessed against it in action by city to 
recover taxes, but the inclusion of ex- 
empt property in such assessment was 


Neem te 
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remedied by abatement proceedings. 
Rev.St.1930, ¢. 18, § 6, subd. 3, and § 73 
et seq.—City of Lewiston v. All Maine 
Fair Ass’n, 21 A.2d 625. 4 

N.J.Sup. The Reconstruction Finance 
Corporation is a “governmental agency” 
of the United States and its property, 
except realty, is exempt under statute 
from state taxation, and hence the Cor- 
poration was not liable to city for 1938 
taxes on personalty which Corporation 
had purchased in 1936 at a sale by a 
trustee in bankruptcy, to protect the 
Corporation’s interest arising out of a 
loan to the Corporation. Reconstruc- 
tion Finance Corporation Act, §§ 2, 5d, 
10, 15 U.S.C.A. §§ 602, 606b, 610; NJ. 
S.A. 54:4-3.3.—City of Clifton v. State 
Board of Tax Appeals, 17 A.2d 476, 
126 N.J.L. 205. 

N.J.Sup. Where Port of New York 
Authority, a municipal corporate in- 
strumentality of the states of New 
York and New Jersey, was authorized 
to construct, maintain and _ operate 
bridges and tunnels and was exempt 
from payment of taxes on any proper- 
ty acquired or used by it for such 
purposes, a New Jersey city could not 
impose taxes on land which had been 
acquired and part of which had been 
used for tunnel approach purposes. 
Laws N.Y.1921, c, 154; N.J.S.A. 32 :1-1 
et seq., 32:1-131.—Port of New York 
Authority v. Union City, 20 A.2d 653, 
19 N.J.Misc. 421. 

N.J.Sup. Where business college 
paid salaries which were generally sub- 
stantial, there was proof that it operat- 
ed as a successful business institution 
with economic factor of profit, there 
was nothing to prevent board of gov- 
ernors from using endowment fund for 
purposes that board might unani- 
mously determine to be necessary and 
essential to college’s welfare, charter 
amendment that no part of net earn- 
ings should inure to the benefit of any 
private shareholder or individual was 
not irrevocable, college’s policy was 
not to accept negro students, and it 
had not been paying taxes to city be- 
cause of an agreement whereby city 
eancelled taxes on payment of a cer- 
tain amount for each year, college was 
not exempt under statute from taxa- 
tion by city as a fundamentally ‘char- 


itable institution” not for profit. N.J. 
S.A. 54:4-1, 54:4-3.6,.54:4-96; N.J.S. 
A.Const, art. 4, § Epis AR Ms 0 Liu Ley SIR 
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ec. 76, § 1(35), § 2: P.L.1890, ¢. 239.— 
City of Trenton v. State Board of Tax 
Appeals, 21 A.2d 644, 127 N.J.L. 105. 

N.J.Tax App. Where building to be 
used as a home for aged, indigent per- 
sons was acquired and remodeled and 
was ready for use by middle of Septem- 
ber, 1938, and institution was ready, 
able and willing to accept inmates at 
that time, but none was actually ad- 
mitted until November, building was 
“aetually used” for charitable purposes 


within statute exempting from taxation’ 


buildings “actually used” for charitable 
purposes, as of the assessing date Octo- 
ber 1, 1938, so as to be exempt from 
city taxes notwithstanding that there 
was not then resident in building, any 
object of its charity. N.J.S.A. 54:4—- 
3.6.—Trenton Ladies Sick Benefit Soc. 
v. City of Trenton, 17 A.2d 809, SING 
J.Mise. 176. 

N.J.Tax App. An institution of high- 
er education, specializing in fields of 
business and accounting, was not “con- 
ducted for profit’? within meaning of 
tax statute, and hence was not subject 
to taxation by city, where its certifi- 
eate recited that no earnings of the 
institution should inure to the benefit 
of any private shareholder, there were 
no private ownership interests identi- 
fied with the institution, other than a 
note and a mortgage, and tuition was 
fixed with no intention of yielding 
profits, but merely to meet estimated 
budgetary outlays for operations and 
reduction of indebtedness. N.J.S.A. 
54:4-3.6.—Rider College v. City of 
Trenton, 19 A.2d 22, 19 N.J.Mise. 304. 

N.J.Tax App. Improvements on lands 
of municipalities used for water supply 
are exempt from local taxation where 
situate, although the improvements 
themselves are not so used. N.J.S.A. 543 
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4-3.3.—Town of Morristown v. Randolph 
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Tp., 20 A.2d 355, 19 N.J.Mise. 413. 
Pa. A church’s claim that entire lot 
adjoining church was exempt from mu- 
nicipal taxation was not supported by 
showing that portion of lot was used 
by members for purpose of parking au- 
tomobiles. 72 P.S. § 5020—204; P.S. 
Const. art. , §  1.— First Baptist 
Chureh of Pittsburgh v. City of Pitts- 


burgh, 20 A.2d 209, 341 Pa. 568, 134 © 


A.L.R. 1169. 


_A church claiming that land adjoin-— 
ing church was exempt from municipal — 
land was- 


taxation must show that u 
reasonably necessary for occupancy 
and enjoyment of church building. 72 
PS. § 5020—204; é 
1.—First Baptist Church of Pittsburg 


v. City of Pittsburgh, 20 A.2d 209, 341 


Pa. 568, 134 A.L.R. 1169. 

The purchase of lot by church at a 
cost of over $50,000 for primary pur- 
pose of erecting an addition to church 
at some future time was not ground 


-g 4369 


P.S.Const. art. 9, ‘o 


ee ee Weert 


= 


for exemption of lot from municipal 


taxation under constitutional provi-— 


sion and statute exempting from city 


and school taxation actual places of 
religious worship and churches and 


grounds thereto annexed necessary for — 
occupancy and enjoyment of church. — 


P.S. § 5020—204; P.S.Const. art. 


.9, § 1.—First Baptist Church of Pitts- 


burgh v. City of Pittsburgh, 20 A.2d 
209, 341 Pa. 568, 184 A.L.R. 1169. i 
The word ‘necessary’? in statute ex- 


empting from city and school taxes all 


churches with ground thereto annexed 
necessary for occupancy and enjoy- 


ment thereof, does not import an ab- — 


solute necessity and is not so broad 
as to comprehend that which is mere- 


ly desirable, and means a reasonable 
among — 


necessity, and contemplates 
other matters the inclusion of  sufii- 
cient xcound for entrance and exit and 
for light and air. 72 P.S. § 5020—204. 


—First Baptist Church of Pittsburgh — 
20 A.2d 209, — 


v. City of Pittsburgh, 


341 Pa. 568, 134 A.L.R. 1169. 


A church purchasing large lot at A 


rear of church at a point where there 


was the least need for light, air and - 


approach, and part of which was used _ 


for parking lot for church members, — 


and part of which was intended to be 
used for future expansion of church, 
was not in its entirety exempt from 


city and school taxes, on ground that 


entire lot was not reasonably neces- 
sary for occupancy and enjoyment of 
chureh building. 72 P.S. § 5020—204; 
P.S.Const. art. 9, § 1.—First Baptist 
Church of Pittsburgh v. City of Pitts- 
burgh, 20 A.2d 209, 341 Pa. 568, 134 
A.L.R. 1169. 
4340 


§ 
See First Narrows Bridge Co. Ltd. y. 
pets of Vancouver [1940] 4 Dom.L.R. 


§ 4351 
See Bell Telephone Co. of Canada 
Ltd. v. London [1940] 4 Dom.L.R. 803. 
§ 4353 
N.Y¥.App.Div. Where in crossing 
elimination project, railroad tracks 
were relocated on right of way of tax- 
payer’s lessor and were elevated above 
former grade by construction of solid 
embankment between streets to be 


crossed and steel and concrete bridges | 


over the streets tangible property in 
the grade crossing elimination struc- 
tures was subject to special franchise 
assessment as against contention that 
such assessment denied railroad ‘due 
process” and “equal: protection of the 
law’? and that railroad could not be 
assessed for elevated structures where 
it previously had ample facilities for 
operation of its railroad and was com- 
pelled to make changes by order of a 
state agency solely for public benefit. 
Tax Law, § 2, subd. 6.—People ex rel. 
New York Cent. R. Co. v. Graves, 21 N. 
Y.S.2d 221, 260 App.Div. 227, appeal 
denied 22 N.Y.S.2d 536. Appeal grant- 


ed, 
§ 4369 

Cal. A city adopting tax system of 
county, officers of which assumed city 
tax functions, must be held to have 
accepted such system charged with all 
incidents created by valid statutory 
and constitutional provisions applicable 


recoupment 


§ 4369 


to county assessment, collection and 
refund of taxes, including county’s 
rights to make refunds in proper cases 
without city’s approval and to defend 
refund suits, pay judgments, and se- 
eure reimbursement under statutory 
provisions. Pol.Code, 
3804; Const. art; 11, 6.—Los An- 
geles County v. Superior Court in and 
for Los Angeles County, 112 P.2d 10, 
17 Cal.2d 707. 

Ill. The validity of Chicago Park 
District’s excess levy and appropria- 


tion for investigating committee would 
not be determined where the final cor- 


rected rate would be $.944431 if ex- 
cess levy and appropriation were valid, 
and $.940338 if excess levy and ap- 
propriation were invalid, since in ei- 


- ther event the extended rate would be 
$.95 under statute providing that in 


mS _the extension of taxes the fraction of 


a cent should be extended as one cent. 


Ill. Rev.Stat.1937, ¢. 120, 116.—Peo- 


ple ex rel. Toman v. North Shore The- 
atre Bldg. Corporation, 30 N.H.2d 679, 
» 375 Ill. 208 


Til. Taxpayer’s right to have sepa- 


rately stated the purposes for which 
‘a tax is levied is a substantial right of 
which he cannot be deprived under the 
guise of the possible needs of the mu- 


nicipality.—People ex rel. Toman vy. 
Otis’ state, 83 N.E.2d 202, 376 Ill. 


112. 
Ill. The purpose of the Cities and 


Villages Act provision for taking into 


- particular ] i 
sum, provided levy is within statutory 


-eause taxes are not collected 


plate that they will merely operate to 


eonsideration estimates of loss and 
cost of collection, forfeitures, and 
abatements in city’s annual appropria- 
tion bill is that, if a municipality needs 


a certain sum for expenses of a current 


year, it may so appropriate and levy 
taxes that amount received during the 
year will equal required 


limit, since otherwise municipality, be- 
in full 
during any current year, could not 
meet ts obligations on time and would 
be obliged to include the deficit in levy 
of succeeding year. Smith-Hurd Stats. 
c. 24, § 102.—People ex rel. Toman vy. 
Advance Heating Co., 33 N.H.2d 206. 
376 Ill. 158. ; 
Under the Cities and Villages Act 


provision for taking into consideration © 


estimates of loss and cost of collection, 
forfeitures, and abatements in city’s 
annual appropriation bill, an appropri- 


ation and levy for estimated forfeitures 
and abatements is not a “double levy” 


of such amounts to be expended by the 
municipality, but such levies contem- 


collect the full amount of levy to 
which they apply and prevent a deficit 
they would otherwise occasion and so 
keep the levy in balance. Smith-Hurd 
Stats. c. 24, § 102.—People ex rel. To- 
man v. Advance Heating Co., 33 N.H.2d 
206, 376 Ill. 158. 

Under Cities and Villages Act provi- 
sion for taking into consideration esti- 
mates of loss and cost of collection, 


forfeitures and abatements in_ city’s 
annual appropriation bill, difference 
between ‘forfeitures’ and “loss and 


cost of collection” and “abatements” is 
that. the latter two classes constitute 
funds which will never be collected 
while taxes on forfeited lands may later 
be paid and hence cannot be classified 
as “losses”. Smith-Hurd Stats. c. 24, 
§ 102.—People ex rel. Toman v. Ad- 
vance Heating Co,, 33 N.B.2d 206, 376 
Ill. 158. 

Under statute applicable to city of 
Chicago, authorizing levy of taxes for 
the payments of judgments against 
city, a levy specifying that it was “for 
payment of page montis entered prior to 
Januar 1; 935, and interest thereon, 
$1,250,000, was not objectionable on 
the ground that it was not properly 
itemized and was in part for purposes 
previously levied for, thereby exceed- 
ing the statutory limits for certain 
years, since the latter fact was imma- 
terial. _Smith-Hurd Stats. c. 24, § 
697a.—People ex rel. Toman v, Advance 
ene Co., 338 N.E.2d 206, 376 Ill. 
158. 
Appropriations of the city of Chicago 
for the “preparation of new building 
code including unpaid bills” for “cur- 
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MUNICIPAL CORPORATIONS 
rent for street lighting, including un- 
paid bills’ and for “subway lighting, 
including unpaid bills’, were not objec- 
‘tionable-on the ground that the items 
were not sufficiently itemized, since 
purpose of the levy in each instance 
was for a single object and the itemiza- 
tion was sufficient to inform taxpayer 
of how the money was to be expended; 
it being immaterial that some expense 
for the object had already been in- 
eurred. Smith-Hurd Stats. c. 24, § 102. 
—People ex-rel. Toman v. Advance 
ae Co., 83. N.B.2d 206, 376 Ill. 
158. 

An appropriation by the city of Chi- 
eago for “alteration and rehabilitation 
of old Criminal Court Building includ- 
ing equipment and furnishings” was 
objectionable on ground that it did not 
definitely show the object of the ap- 
propriation. Smith-Hurd Stats. ¢. 24, 
§ 102.—People ex rel. Toman vy. Ad- 
vance irate Co., 83 N.E.2d 206, 376 
- Appropriation by the city of Chicago 
“to be expended by various depart- 
ments under the direction of the mayor 
and city comptroller in connection with 
WPA projects” was objectionable, 
since the fund could be used for any 
corporate purpose without limitation. 
Smith-Hurd Stats. c. 24, § 102; c¢. 107, 
§ 14a.—People ex re]. Toman y. Ad- 
vance Heating Co., 33 N.H.2d 206, 376 
Ill. 158. 

Il. <A levy ordinance of fire protec- 
tion district was not void on ground 
that no valid appropriation ordinance 
was in effect when levy ordinance was 
passed, where there was no require- 
ment in the Fire Protection District Act 
or the Municipal Budget Law, or by 
reference to any other act, that there 
should be an appropriation ordinance 
in force as a prerequisite to power to 
levy taxes. Smith-Hurd Stats. c. 120, 
§§ 365.2 to 365.4; c. 127%, §§ 21, 27, 
34.—People ex rel. Larson v. Thomp- 
son, 35 N.H.2d 355, 377 Ill. 104. 

The purpose of the Municipal Budget 
Law was to require municipalities com- 
ing within its terms to prepare budget 
in advance of the amount of funds to 
be expended for each purpose during 
the current year. Smith-Hurd Stats. c. 
120, § 365.1 et seq.—People ex rel. Lar- 
oon ney Thompson, 35 N.H.2d 355, 377 


Kan. The statutory provision. that 
tax levies of cities, townships and 
school districts should be certified by 
August 25 is “directory” and_ not 
“mandatory.” Gen.St.1935, 79-1801.— 
School Board of Rural High School 
Dist. No. 4, Russell County vy. Rupp, 
106 P.2d 669, 152 Kan. 636. 


N.J. Under statute providing that 
no assessment of realty or personalty 
shall be considered invalid because 
listed or assessed in the name of one 
not the owner thereof, the fact that 
buildings erected by lessee had been 
assessed by borough for years against 
the lessee did not prevent sale of the 
lessor’s fee in the realty for borough’s 
taxes on the buildings. N.J.S.A. 54:4- 
54.—Becker v. Mayor and Council of 
Borough of Little Ferry, 19 A.2d 657, 
126 N.J.L. 338, affirming 14 A.2d 493, 
125 N.J.L. 141. 

Taxes assessed by borough against 
buildings erected and owned on taxing 
date by a lessee for years, created a 
lien against the realty of the lessor, 
so as to justify a sale of the lessor’s 
fee after taxes became delinquent. N.J. 
S.A. 54:4-54.—Becker v. Mayor and 
Council of Borough of Little Ferry, 19 
A.2d 657, 126 N.J.L. 338, affirming 14 
A.2d 493, 125 N.J.L. 141. 

N.J.Sup. Failure to include all own- 
ers within the assessment, or laying of 
an assessment against one who is not 
the owner, does not invalidate munici- 
pal tax levy.—Becker yv. Mayor and 
Council of Borough of Little Ferry, 14 
A.2d 498, 125 N.J.L. 141, 

A mistaken course of a tax assessor 
does not deprive a municipality of 
right to enforce a tax lien against the 
realty.—Becker v. Mayor and Council 
of Borough of Little Ferry, 14 A.2d 
493, 125 N.J.L. 141. : 

N.J.Sup. Under statute fixing the 


term of office of municipal tax asses- — 
sors at four years, the legislative in- | 
tent was to differentiate between those 
in office when statute was enacted and 
those subsequently elected or ap- 
pointed, and the sentence of statute re- 
citing that the term shall be four years 
from the first of July next following 
election or appointment for those then 
or. thereafter in office is erroneous be- 
cause not expressing intention of leg- 


islation. N.J.S.A. 40:46-6.2.—Keaster 
a sPipneht, 19 A.2d 200,.126 N.J.L. 


Where one was appointed to office 
as member and chairman of city board 
of assessors for a three-year term from 
September 15, 1933, under authority of 
an ordinance, and on December 23, 
1937, appointee was neAD ponies for 
a three-year term from @ate of ex- 
piration of original term, and statute 
fixing term of office of municipal tax 
assessors at four years became effec- 
tive on June 16, 1938, under statute, 
appointee’s term of office was increased 
to four years from July 1, 1936, and 
expired four years thereafter, and 
hence appointee could be = dismissed 
from office in September, 1940. N.J.S.A. 
40 :46-6.2.—__Keaster v. Bianchi, 19 A. 
2d 200, 126 N.J.L. 225. 

Where one was appointed to office 
as member and -chairman of board of 
assessors of city of Orange for a three- 
year term from September 15, 1933, 
under authority of an ordinance, and 
on December 23, 1937, appointee was 
reappointed for a three-year term from 
Gate of expiration of original term, re- 
appointment was not invalid because it 
was retroactive to date of expiration 
of original term, in view of provisions 
of ordinance and statute. N.J.S.A. 40:- 
46—-6.2.—Keaster v. Bianchi, 19 A.2d 
200, 126 N.J.L. 225. 

Where one, to avoid questions as to 
continuity of his holding office with re- 
spect to this pension status, had urged 
that his reappointment to office as a 
member and chairman of city board of 
assessors be made retroactive to date 
of expiration of his original term, ap- 
pointee could not thereafter claim that 
reappointment should not be consid- 
ered as having been made at expira- 
tion of original term for purposes of 
determining when reappointment ex- 
pired. N.J.S.A. 40:46-6.2.—Keaster vy. 
Bianchi, 19 A.2d 200, 126 N.J.L. 225. 

Where one was appointed to office 
as a member and chairman of city 
board of assessors for a_ three-year 
term from September 15, 1933, and or- 
dinance authorizing appointment pro- 
vided for a three-year term to com- 
mence on the 15th of September, and 
on December 23, 1937, appointee was 
reappointed for a three-year term from 
date of expiration of original term, re- 
appointment could not be considered 
as being for four years from July 1, 
1937, under statute providing that, 
“except as otherwise provided by law’, 
the term of office of a municipal as- 
sessor shall commence on July 1st next 
sol ong, his election or appointment 
and continue for the number of years 
fixed by law, since statute was not ap- 

licable. N.J.S.A. 40:46-6, 40 :46-6.2.— 

easter v. Bianchi, 19 A.2d 200, 126 
N.J-L. 225. 


Where authority for creation of city 
board of tax assessors was found in 
ordinance Pras for a board of 
three members and that one of the 
three assessors should be appointed 
chairman of board, and appointment of 
one member to oflice as a member and 
chairman of board had expired, ap- 
peintve could not continue to hold of- 
ce as chairman on theory that such 
office was separate from office of tax 
assessor, notwithstanding that no suc- 
cessor had been appointed _to super- 
sede appointee.—Keaster v. Bianchi, 19 
A.2d 200, 126 N.J.L. 225, 


N.J.Sup. One designated as director 
of city department of revenue and 
finance by resolution of city board of 
commissioners, which subsequently dis- 
tributed executive, administrative, judi- 
cial and legislative authority relating 
to board of assessments and revision of 
taxes to such department by resolu- 
tion, had at least apparent authority 
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Se fonmenis, so as to entitle appointee, 
accepting appointment, acting thereon, 
* and rendering services accordingly, to 
recover compensation therefor from 
city, regardless of whether such @di- 
rector had actual legal authority to 
make appointment.—Petrone v. City of 
Newark, 19 A.2d 450, 19 N.J.Mise. 318. 
_N.J.Sup. Under county and munici- 
pal budget act, city, in adopting 
budget, properly included amount esti- 
mated which would be received from 
sale of realty theretofore acquired by 
municipality for unpaid taxes as an an- 
ces “miscellaneous revenue’”’ N. 
JS.A. 40:2-15 to 40:2-17, 40: 2 25, 
40 :2-53.—City of Camden v. Local Gov- 
nec Board, 217A220' 62920127 N.J;. 

Okl. The statute concerning consol- 
idation of general and special funds in 
counties and other municipal corpora- 
tions does not constitute a legislative 
allocation of limit of levy of ad valo- 
rem taxes, but leaves unimpaired au- 
thority of county excise board to al- 


locate such limit of levy pursuant 
to constitutional provision limiting 
amount of ad valorem taxes. 11 Okl. 


St.Ann. § 13; OklI.St.Ann.Const. art, 
§ 9.—Tulsa County Excise Board 
v. ‘Kurn, 106 P.2d 795. 
§ 4378 
Okl.Cr.App. If the primary purpose 
of a city ordinance is the raising of 
revenue, it must be treated as a tax 
and if its primary purpose is regulation 
it must be treated as enacted under the 
police power.—Ex parte Davis, 114 P.2d 


Tex.Civ.App. Proof that commission 
of city of Terrell enacted ordinance 
fixing 1936 tax rate before last mem- 
ber of board of equalization had signed 
completed tax roll, did not establish 
that ordinance was invalid, where it 
appeared that board of equalization 
had completed their review and ap- 
proval of assessments before enactment 
of ordinance, and that nothing was 
done by them after enactment of or- 
dinance except to sign the typewrit- 
ten roll. Loc. and Spec.Acts 1911, ¢. 
§ 2.—Joy v. City of Ter- 
Tell, 143 S.W.2d 704, error dismissed, 
judgment correct. 

§ 4384 

Tex.Civ.App. Where city’s charter 
specifically provides for penalty and 
interest on taxes not paid by a certain 
time, charter’s terms are mandatory 
and self-operating, and a similar pro- 
viso in an annual tax ordinance is un- 
necessary and can be ignored.—Joy v. 
City of Terrell, 143 S.W.2d 704, error 
dismissed, judgment correct. 

4385 

Tex.Civ.App. Ordinance of city of 
Terrell fixing 1936 tax rate, which con- 
tained provision imposing penalty on 
taxes not paid by certain time, was not 
invalid on ground that the penalty pro- 
vision necessitated its publication, and 
that it was not published as required 
by charter, where city’s charter also 
contained a penalty provision, since 
similar proviso in ordinance was un- 
necessary and could be ignored. Loc. 
meee see te TOT eer bari 305 88 

4.—Joy v. City of Terrell, 
143° s.Wiad 704, error dismissed, judg- 
ment correct. 
§ 4388 


N.J.Sup. The quantum of a tax as- 
sessment as made by local authority is 
presumed to be correct, and onus of 
proving an excessive valuation is upon 
taxpayer.—City of Plainfield v. State 
Board of Tax Appeals, 19 A.2d 815, 126 
NiJ.L. 407. 

N.J.Sup. There is a presumption in 
favor of assessment as made by local 
authority, and taxpayer has burden of 
showing that the assessment as made 
does not represent true value.—City of 
Plainfield v. State Board of Tax Ap- 
peals, 20 A.2d 517, 126 N.JF-L. 577. 

N.J.Sup. There is a presumption in 
favor of the amount of the assessment 
as made by the local taxing authority, 
and the burden of proving an excessive 
valuation is on the landowner. er 
S.A. 54:4-23; N.J.S.A.Const. art, 4, ot 


42 C.J.ANNO.—265 


gt 


ar. 412 —City ot Plainfield +h State. 
oard ee Tax Appeals, 20 A.2d 651, 
127 NJ. Bs 

WY App.DIv. In certiorari proceed- 


ing to review assessment on realty, tax- 
payer’s proof was insufficient to over- 
come presumption of correctness of the 
assessment by village authorities.—Peo- 
ple ex rel. Smith v. Loening, 28 N.Y.S. 
2d 1010, 262 App.Div. 913. 


§ 4391 

N.J. Assessment of taxpayer’s per- 
sonalty by city was presumably ac- 
curate, and taxpayer had burden of 
overcoming that presumption on ap- 
peal from assessment.—General Motors 
Corporation y. State Board of Tax Ap- 
peas; 165A 2d 6320025) Nig. 674, 
affirming 11 A.2d 314, L240 N duayy okies 

N.J.Sup. There is a presumption in 
favor of the amount of the assessment 
as made by the local taxing authority, 
and the burden of proving an ex- 
cessive valuation is on the landowner. 
N.J.S.A. 54:4-23; N.J.S.A.Const. art. 
3.75. Dar 12 —Colonial Life Ins. Co. ot 
America y. State Board of Tax Ap- 
peals, 18 A.2d 625, 126 N.J.L. 126. 

A “tax history” introduced by tax- 
payer did not serve to destroy the 
presumption in favor of the assessment 
of land for taxes, as revised, and to 
cast the burden of proof on taxing 
municipality, but it was merely a eir- 
cumstance to be considered in_resolv- 
ing the question of proper valuation. 
N.J.S.A. 2:81-8, 54:4-23, 54:4-59; NJ. 
S.A.Const. art. 4, § 7, par. 12.—Colonial 
Life Ins. Co. of America v, State Board 
a ter Appeals, 18 A.2d 625, 126 N.J. 


§ 4395 

C.C.A.8S.C. In South Carolina, state, 
county and city taxes and paving as- 
sessments made by city are assessed 
against specific property and become 
liens upon it. Code S.C.1932, §§ 2569, 
25U1,2 1316, 514 70;—-Une9 Ses, Ven City; of 
Greenville, 118 F.2d 963, reversing U. 
S. v. Woodside, 34 F.Supp. 281. 


Ky. Assessment of taxes by city, on 
residence property, against owner of 
life estate only was authorized by stat- 
ute. Ky.St. § 4049.—Rains v. City of 
POLED ENOL, 145 S.W.2d 516, 284 Ky. 


Mass. Contiguous parcels of land, 
though divided on a plan for purposes 
of sale, may be assessed separately or 
as a unit by city since there is no 
statutory definition of the lot or parcel 
of land that is the lawful unit for 
purposes of taxation.—City of Boston 
v. Boston Port Development Co., 30 
N.H.2d 896, 308 Mass. 72. 

N.J. Month-end inventories, ascer- 
tained from taxpayer’s books and rec- 
ords, furnish a fair basis for arriving 
at an “‘average”’ as required by statute 
providing that personalty consisting of 
stocks in trade and materials used in 
manufacture and completed products 
shall be estimated at the ‘average’ of 
such personalty located in the taxing 
distriet during the year preceding the 
date as of which the assessment is 
made, or the “average” for such por- 
tion of the year that the property may 
be in the possession of the person as- 
sessed. N.J.S.A. 54:4—11.—General 
Motors Corporation v. State Board of 
ax Appeals, 16 A.2d 632, 125 N.J.L. 
a affirming 11 A.2d 314, 124 N.J.L. 

12. 


Personal property assessment of au- 
tomobile manufacturer’s personalty by 
city was not too high because of the 
alleged fact that few of the parts which 
made up some of the personalty were 
salable for the reason that the parts 
might not be suitable for a different 
type of automobile, where the parts 
were not purchased or manufactured 
by automobile manufacturer to be sold 
as parts.—General Motors Corporation 
v. State Board of Tax Appeals, 16 A.2d 
632, 125 N.J.L. 574, afirming 11 A.2d 
314, 124 N.J.L. 21. 

Though statute sets the fair market 
price of a taxpayer’s personalty as the 
standard, of value for assessment by a 
taxing district, such as a city, that val- 
ue may be determined by considera- 
tion of the cost to the taxpayer, where 


i 


the personalty hag ~ been pe or 
manufactured to be used to assemble a 


finished Brooney. such as an automo- 
4:4-11.—General Mo- | 


bile. N.J.S.A 
tors Sorbonne xs State Board of Tax 
Appeals, 16 A.2d 632,125 N.J.L. 574, 
affirming 11 A.2d 314, 124 NJ.L. 212. 

N.J.Tax App. 


ducted by the estate from its personal 
estate taxable by city as ‘‘debts”’ under — 
statute directing a deduction of all 
“debts” bona fide due and owing to | 
creditors residing in the state, where © 
such legacies had, on assessing date, 
matured by the lapse of one year from 
the date of testator’s death. 
54 :4-14,—City 
Estate, 14 A.2d 792, 18 N.J.Mise. 510. 
NJ. Dax App. On’ an appeal from rf pe 
assessment by a city of improvements 
alone, | 
cost is always competent and some- 
times of considerable probative weight, 
but the crucial issue is the extent to 
which the presence of the improvements 
have increased the selling value of the © 
realty over the selling value of the 
realty were it vacant.—Jersey City y. 


Harborside Warehouse Co., 17 A.2d 572. f 


19 N.J.Mise. 222. 


The value of an improvement assessed Ve 


§ 4395 


testimony as to reconstruction — 


The amount of lega- 
cies payable by an estate may be de- © 


NTSUAS Vik 
of Newark v. Lehman's is 


by city was not shown by capitaliza- =e 


tion of earnings of the lessee, under | 
terms of lease whereby building» ‘re= 


verted to the lessor, where net earnings © phe 


were determined after deductions from 


gross earnings of rent paid under lease e 


and on account of a sinking fund to 


recapture value of building during term Bai 
v. Harborside © 
17 A.2d 572, 19 NJ. We 


Where warehouse company did inte 


of lease.—Jersey City 
Warehouse Co., 
Mise. 222. 


realize full rental value of its facilities 
because of control exercised over it by 


its parent corporation, a railroad, to 
which yaluable space and facilities nce ary 
ne gj 


made available without charge, 


receipts on warehouse company’s books 


would not be deemed to reflect the a x 
or. 


earning capacity of the buildin 
purpose of assessment by city.—Jersey 
City v. Harborside Warehouse Co., 17 
A.2d 572, 19 N.J.Mise. 222, 


N.J.Tax App. Capitalization of the 


net earnings of the business enterprise 
does not determine the true value of 


the realty in which the enterprise is © 
housed, for purpose of assessment by — 
Harborside 


a city. —Jersey City v. 
Warehouse Co., 17 Roa 572; 19 Ned. 
Mise. 222; sf eheeh City v. Seaboard Ter- 
minal & Re rigeration Co., 17 A.2d 577, 
19 N.J.Mise. 178. 

On appeal from an assessment by a 
city on warehouse building, book val- 
ue of building on books of owner was 
a proper factor to be considered in de- 
termining the true taxable value of the 
building.—Jersey City  v. Harborside 
Warehouse Co.,, 
Mise. 222; Jersey City v. Seaboard 
Terminal & Refrigeration Co., 17 A.2d 
577, 19 N.J.Mise. 178. 

N.J.Tax App. On appeal from an as- 
sessment by a city on improvements 
alone, the crucial issue was the extent 
to which the presence of the improve- 
ments had increased the selling value 
of the realty over the selling value of 
the realty, were it vacant.—Jersey City 
v. Seaboard Terminal & Refrigeration 
@o., 177 A.20-577,.19 NJ Misey 2735 

Where substantial losses of a ware- 
house business were a result of specu- 
lative loans made on collateral of mer- 
chandise stored within, net earnings 
from warehouse business did not de- 
termine the true value of the warehouse 
building for purposes of assessment 
aboard Ter- 
minal & Retrievrativd Co. i A 2a ie 
19 N.J.Mise. 178. 


A structure may not be valued, for 
purpose of assessment by a city, by 
separating it into two sections serving 
different purposes, and then attaching 
a value to one section of it while dis- 
regarding the other entirely, and a 
structure must be valued as an entirety, 
especially where all parts of it are 
revenue producing.—Jersey City v. Sea- 
board Terminal & Refrigeration Co., 17 
A.2d 577, 19 N.J,Misc. 178. 


Sy 


Ly As2d F502) LONG ee 


owned by _ trustees 
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s Greater New York Charter, § 892; 
ministrative Code, § 155b-1.0; 


‘2 ad tiling 


Where ice house was essential to op- 
eration of the refrigerated section of a 
warehouse, and auction building was 
rented at a rental of $25,000 per year 
by company operating warehouse, the 
ice house and auction buildings and 
warehouse should be valued as an entire- 
ty in determining value for assessment 
by city.—Jersey City v. Seaboard Ter- 
minal & Refrigeration Co., 17 A.2d 577. 
19 N.J.Misce.,.178. 

N.Y.App.Div. Where taxpayer  ac- 
quired title to realty in December, 
1937, for $1,400,000 cash, and taxpay- 
er’s experts conceded that actual value 
at taxable dates during 1939 and 1940 
was $1,670,000, a valuation of the real- 
ty by the tax commission of the city 
of New York at any greater sum than 
$1,900,000 was unjustified—People ex 
rel. Fifth Avenue and 37th Street Cor- 
poration y. Miller, 26 N.Y.S.2d 219, 261 
App.Div. 550. 3 

N.Y.Sup. While assessed valuations 


at property for taxation by city of 


New York are based on_ budgetary 
needs, the Constitution, prohibiting as- 
‘sessments exceeding full value of prop- 
erty, and statutes, providing that 
assessed valuation shall be amount for 
which property ordinarily would sell 
and that all taxable realty shall be 
assessed at full value thereof, must be 
obeyed, though higher tax rate is 
thereby compelled. Tax Law, 


Const. 
art. 16, § 2.—People ex rel. Pennsyl- 
vania Tunnel & Terminal R. Co. v. 

In determining value of land for tax- 
ation by city, its location and poten- 
tialities for development in light of its 
physical surroundings and zoning reg- 
ulations must be considered. Tax Law, 
§ 8; Const. art. 16, § 2.—People ex rel. 
Pennsylvania Tunnel & Terminal R. 
Co. v. Miller, 26 N.Y.S.2d 232. 


N.Y.Sup. Under statute providing 
for reassessment of property errone- 
ously or illegally assessed for taxes, 
city eouncil had right and duty to re- 
assess railway company’s realty after 
court canceled special franchise tax 
assessments, which included value of 
tangible structures and improvements 
on such realty, because of State Tax 
Commission’s erroneous assumption of 
facts essential to its jurisdiction. Tax 
Law, 49, 57.—Western New York 
& P. Ry. Co. v. City of Buffalo, 27 
N.Y.S.2d 249, 176 Mise. 350. 

- Wt. Collection of village and school 


district taxes, assessed on grand lists 


and quadrennial appraisals made by 
listers not elected by ballot, but chosen 
by easting of single ballot by person 
instructed to do so by viva voce vote, 
and town tax assessed on grand list 
by selectmen chosen in same manner, 
eannot be enforced, in absence of val- 
idating act. P.L. 3432.—Richford Sav. 
Sas & Trust Co. y. Thomas, 17 A.2d 


Vt. Taxes are assessed on municipal- 
ity’s grand list by means of tax bills 
made out and delivered to collector or 
treasurer by proper officers, who are 
town selectmen, village trustees, and 
school district prudential committee. 
P.L. 3484, 4382; Laws 1886, No. 195, 
§ 10.—Richford Sav. Bank & Trust Co. 
y. Thomas, 17 A.2d 239. 

See Russell Industries Ltd v. Toronto 
[1941] 3 Dom.L.R. 361. 
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Mass. Where assessed realty was 
whose places of 
abode, outside taxing city, were un- 
known to assessors, and declaration, of 
trust provided that trustees should do 
business as the ‘Lowell Building 
Trust”, assessment list containing such 
name of trust, names of trustees, and 
certain address in Boston was not in- 
sufficient. G.L. c. 59, § 44,.—City of 
Lowell vy. Lowell Bldg. Corporation, 34 
N.H.2d 618, 309 Mass. 165. 


Mich. Assessment of hotel property 
by city at $175,600, though the tax- 
payer had spent only $75,000 in pur- 
chasing the property and had expend- 
ed only $17,000 for repairs, did not 
amount to a discriminatory high rate, 
where six other comparable hotels in 
the city were assessed at approximate- 
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ly the same rate per cubic foot. Comp. 
Laws 1929, § 3415; Const. art. 10, §§ 
3, 7—22 Charlotte, Inc., v. City 0 
Detroit, 293 N.W. 647, 294 Mich. 275. 

The ‘usual selling price’ test is 
merely a guide for determination of 
assessing officers of city, and they have 
the duty to consider the factors which 
motivate buyers and sellers to exchange 
their interests and to exercise their 
judgment in an honest effort to deter- 
mine at which point the inertia to 
trade .was overcome.—22 Charlotte, 
Ine., v. City of Detroit, 293 N.W. 647, 
294 Mich. 275- 

The use of reproduction cost less de- 
preciation as a basis for assessment by 
assessing officers of city is not unfair 
so long as the result is fair and_ dis- 
crimination is absent. Comp.Laws 
1929, § 3415; Const. art. 10, §§ 3, 7. 
—22 Charlotte, Inc., v. City of Detroit, 
293 N.W. 647, 294 Mich. 275. 

N.J. The fee of realty may not be 
divided for taxation purposes by 
borough, and buildings standing on 
leased realty should be assessed against 
the owner of the fee, and even if not 
so assessed, are to be regarded as so 
assessed. N.J.S.A. 54:4-54.—Becker v. 
Mayor and Council of Borough of 
Little Ferry, 19 A.2d 657, 126 N.J.L. 
338, affirming 14 A.2d 493, 125 N.J.L. 
141 . 


N.J.Sup. Where taxpayer purchased 
realty at private sale, and it did not 
appear that property was generally on 
the market or that other solicitation 
had been made, taxpayer was not a 
“willing purchaser’ in complete sense 
of that term as used as basis for mu- 
nicipal tax assessments, and contract 
price did not conclusively establish 
“fair value’ of property for tax as- 
sessment purposes.—City of Plainfield 
vy. State Board of Tax Appeals, 19 A.2d 
815, 126 N.J.L. 407. d 

hat a nearby property had, since 
making of assessment on realty and 
improvements thereon by municipality, 
been marred and _ disfigured, even 
though it affected present neighbor- 
hood values, had no bearing upon is- 
sue as to whether litigated assessment 
was excessive.—City of Plainfield v. 
State Board of Tax Appeals, 19 A,2d 
815, 126 N.J.L. 407. 

N.J.Tax App. Where legacies had 
matured by the lapse of one year from 
the date of testator’s death, they were 
assessable by city against the legatees 
as “credits” within meaning of statute 
providing that every inhabitant of-tax- 
ing district, and every owner of per- 
sonalty located in. district, shall, on 
application of assessor, render a true 
account of his name, personalty, mon- 
ey, effects, and ‘credits’. N.J.S.A. 
54:4-12.—_City of Newark v. Lehman’s 
Estate, 14 A.2d 792, 18 N.J.Mise. 510. 

N.Y. In assessing an improvement 
on realty for tax purposes by city, the 
maximum vyalue which ordinarily may 
be placed on it is reconstruction cost 
less depreciation.—People ex rel. Man- 
hattan Square Beresford v. Sexton, 29 
N.H.2d 654, 284 N.Y. 145, reversing 17 
N.Y.S.2d 585, 258 App.Div. 611. 


The value of improvement on realty 
for tax purposes by city, arrived at 
by capitalization of potential or actual 
income, may be weighed; but, if it be 
more than reconstruction cost less de- 
preciation, the latter remains the max- 
imum value which may be assessed on 
the realty, at least in absence of ex- 
traordinary circumstances.—People ex 
rel. Manhattan Square Beresford vy. 
Sexton, 29 N.H.2d 654, 284 N.Y. 145, 
reversing 17 N.Y.S.2d 585, 258 App. 
Div. 611. 


Where values arrived at in assess- 
ments levied on 20-story apartment, 
for purposes of taxation by city, ex- 
ceeded so materially the uncontradict- 
ed proof as to the reconstruction cost 
less depreciation that values, of ne- 
cessity, indicated that the court failed 
to give effect to the limitation that or- 
dinarily the maximum value is recon- 
struction cost less depreciation, assess- 
ments were erroneous as a matter of 
law.—People ex rel. Manhattan Square 
Beresford v. Sexton, 29 N.H.2d 654, 
284 N.Y. 145, reversing 17 N.Y.S.2d 
685, 258 App.Div. 611, 
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NWJ.Tax App. In the computation of. ; 


stock insurance company’s gross assets 


for purposes of determining assessment ~ 


on its capital stock paid in and ac- 
cumulated surplus, under statute deal- 
ing with taxation of stock insurance 
companies by a taxing district, such 
as a city, actually accrued depreciation 
of realty, taken on the books of the 
company, is properly deducted from 
cost in the valuation thereof, but ad- 
ditional reserves for depreciation not 
shown to have accrued actually on 
assessing date are not deductible. N. 
J.S.A. 54:4-22.—American Ins. Co. v. 
City of Newark, 15 A.2d 119, 18 N.J. 
Mise. 516, 

In determining the value of stock 
insurance company’s realty for purpose 
of estimating capital stock and sur- 
plus subject to taxation by city under 
statute dealing with taxation of stock 
insurance companies, the full true val- 
ue thereof must be taken, and city was 
not limited to the assessed value of 
the. realty. N.J.S.A. 54:4-22.—Ameri- 
can Ins. Co. v. City of Newark, 15 A. 
2d 119, 18 N.J.Mise, 516. 

Recoverable reinsurance on _ losses 
claimed against, but unpaid by stock 
insurance company as of assessing 
date, does not constitute an ‘‘asset”’ 
of the company for tax purposes by 
city under statute dealing with taxa- 
tion of stock insurance companies. N. 
J.S.A. 54:4-22.—American Ins. Co. v. 
City of Newark, 15 A.2d 119, 18 N.J. 
Misc. 516. 


Drafts for losses payable by a stock 
insurance company, issued but un- 
claimed as of date of assessment by 
city under statute dealing with taxa- 
tion of stock insurance companies, were 
deductible liabilities. N.J.S.A, 54:4-22. 
—American Ins. Co. v. City of Newark, 
15 A.2d 119, 18 N.J.Mise. 516 

A stock insurance company’s estimat- 
ed real and personal property taxes 
for the year 1938 were not, in deter- 
mining amount of assessment of com- 
pany’s property by city under statute 
dealing with taxation of stock insur- 
ance companies, deductible liabilities 
as of the assessing date on the real 
and personal property on October 1, 
1937, since they did not meet the test 
of court decisions requiring such lia- 
bilities to be certain and definite, both 
as to obligations and amount, and 
fully and precisely established on the 
assessing date. N.J.S.A. 54:4-1, 54:4- 
22, 54:4-35, 54:4-55, 54:4-66, 54:5-6. 
—American Ins. Co. v. City) of Newark, 
15 A.2d 119, 18 N.J.Mise. 516. 

N.J.Tax App. Under statute dealing 
with taxation of stock insurance com- 
panies by a taxing district, such as a 
city, the State Board of Tax Appeals 
must determine the true value of a 
stock insurance company’s gross assets, 
deduct fixed debts and liabilities, so as 
to arrive at capital and surplus, and 
then deduct therefrom the assessed 
value of realty together with exempt 
or nontaxable assets. N.J.S.A. 54:4- 
22.—Bankers Indemnity Ins. Co. v. City 
Phan eauay 15 A.2d 123, 18 N.J.Misc. 


Judgments and workmen’s compensa- 
tion awards, for which stock insurance 
company was responsible to its as- 
sureds as of assessing date for taxa- 
tion of capital stock and surplus of 
company by city under statute deal- 
ing with taxation of stock insurance 
companies, were properly deductible 
liabilities in computation thereof, not- 
withstanding that appeals from such 
judgments or awards were pending, 
and that reversals resulting in cancella- 
tion or reduction of some of them, 
would eventually ensue. N.J.S.A, 54:4— 
22.—Bankers Indemnity Ins. Co. v. City 
Cea Ween 15 A.2d 123, 18 N.J.Misce. 


See The King v. Assessors of Ed- 

mundston [1941] 3 Dom.L.R. 61. 
§ 4400 

Pa.Com.Pl. Under the Act of 1939, 
P.L. 225 (53 P.S, § 12198-2504) the 
sole basis for assessment is “actual 
hy ig Of , Ritter, 19" ene 

The lack of a general market for a 


‘property does not destroy its value for 
assessment purposes and thus it has 
been recognized that a value may exist 
apart from what a_ property would 
bring at a fair sale. But market value, 
while not controlling, is still an im- 
portant element in the finding of ‘‘ac- 
saa palde’ appeal of Ritter, 19 Leh. 


4406 
N.¥.Sup. In view of statutory sus- 
Pension of local taxing authorities’ 
right to assess realty during period of 
its assessment by State Tax Commis- 
sion as part of railway company’s spe- 
cial franchise, their failure to assess 
such property and enter it on assess- 
ment rolls separately from franchise 
assessments was not “omission” there- 
of from such rolls within statute pro- 
viding for’ assessment of property 
omitted from assessment rell of pre- 
ceding year. Tax Law, §§ 24, 49.— 
Western New York & P. Ry. Co. v. 
City of Buffalo, 27 N.Y.S.2d 249, 176 
Mise. 350. 
4410 


§ 

C.C.A.N.H. The failure of city tax 
assessors to make and lodge a record 
with city clerk in accordance with New 
Hampshire statute did not invalidate 
assessment, where book containing list 
of property taxes of city, with names 
of persons against whom tax was as- 
sessed, was signed by appraisers, and 
such book and warrant, signed by ap- 
praisers under their hands and seals, 
was given to collector to enable him 
to collect the taxes listed, notwith- 
standing absence of certificate that 
oath required by statute was taken by 
appraisers. Pub.Laws N.H.1926, ec. 
64, § 5.—Eldredge Brewing Co. v. City 
of Portsmouth, 118 F.2d 410, affirming 
Aes Eldredge Brewing Co., 32 F.Supp. 


. § 4411 

C.C.A.N.H. The failure of city tax 
assessors to make and lodge a record 
with city clerk in accordance with New 
Hampshire statute did not invalidate 
assessment, where book containing list 
of property taxes of city, with names 
of persons against whom tax was as- 
sessed, was signed by appraisers, and 
such book and warrant, signed by ap- 
praisers under their hands and seals, 
was given to collector to enable him to 
collect the taxes listed, notwithstand- 
ing absence of certificate that oath re- 
quired by _ statute was taken by ap- 
praisers. Pub.Laws N.H.1926, c. 64, § 
5.—Eldrec€ge Brewing Co. v. City of 
Portsmouth, 118 F.2d 410, affirming In 
Zo pidkedee Brewing Co., 32 F.Supp. 


§ 4413 
Iowa. A reduction in 1939 assessed 
yalue of land in municipality was prop- 
er, where land had declined in value 
sinee assessment made in 1937.—Miller 
v. Board of Review of Sioux City, 298 
N.W. 921, 230 Iowa 765. 


Pa.Com.Pl. Under the Act of 1939, 
P.L. 225, 53 B.S. § 12198-2504, neither 
the actual sale price nor the general 
market price is conclusive, and upon 
expert testimony the assessment was 
reauced trom $57,800 to $32,500.—Ap- 
peal of Allen Hlectric Co,, 19 Legh. 
Dd. 9 6s o2,..Mun,, 109, 


4416 
N.Y.Sup. On dismissal, for failure 
to serve village mayor, of proceeding 
under Tax Law for writ of certiorari 
to review village tax assessment, re- 
lator could commence a new proceed- 
ing after expiration of 30-day _ limita- 
tion in ‘’ax Law, under the Civil Prac- 
tice Act permitting the commencement 
of a new action after expiration-of time 
limited, in specified circumstances, as 
against claim that the Act did not ap- 
ply because proceeding was brought 
under a special law, and court did not 
obtain jurisdiction of village in prior 
proceeding. Civil Practice Act, § 23; 
Tax Law, § 291; Village Law, § 109. 
—People ex rel. Lehigh Valley Ry. Co. 
vy. Clover, 21 N.Y.S.2d 961, 174 Mise. 
888. 
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N.J. The State Board of Tax Ap- 
peals was not justified in rejecting in 
toto testimony of taxpayer’s witness 
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paw 
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that manufacturer’s machinery and 
equipment on assessing date was a cer- 
tain amount, on ground that witness 
was not familiar with machinery and 
equipment peculiar to the motor in- 
dustry, where, though witness testified 
that he had never bought and sold 
conveyors, which made up most of the 
machinery and equipment, as such, his 
experience was comprehensive enough 
to entitle his testimony concerning: the 
true value of the several elements as 
well as the collateral parts that went 
into the conveyors, to consideration.— 
General Motors Corporation y. State 
Board of Tax Appeals, 16 A.2d 632, 
125 N.J.L. 574, aturming 11 A.2d 314, 
124 N.J.L. 212. 

Evidence did not show that a city 
assessment of $2,500,000 on personal 
property of a motor manutacturer was 
erroneous. N.J.S.A, 54:4-11.—General 
Motors Corporation y. State Board of 
‘Trax Appeais, 16 A.2d 632, 125 N.J.L. 
a affirming 11 A.2d 314, 124 N.J.L. 
N.J.Sup. Hvidence supported a judg- 
ment of the State Board of Tax Ap- 
peals reducing the valuation of unim- 
proved land for city taxes from $480 
per front foot, which was the valua- 
tion placed on the land by city’s ex- 


pert, to $400 per front foot. N.J.S.A. 
2:81-8, 54:4-23, 54:4-59; N.J.S.A. 
Const. art. 4, § 7, par. 12.—Colonial 
Life Ins. Co. of America v, State 


Board of Tax Appeals, 18 A.2d 625, 
126-N.5-L:) 126.405 

N.J.Tax App. On application by 
stock insurance company for reduction 
of an assessment by city against the 
company’s capital stock and accumulat- 
ed surplus under statute dealing with 
taxation of stock insurance companies, 
burden was on company to show de- 
ductible depreciation had accrued, in 
view of presumption of correctness at- 
tending determination of County Board 
of Taxation. N.J.S.A. 54:4-22.—Ameri- 
can Ins. Co. v. City of Newark, 15 A.2d 
119, 18 N.J.Misc. 516. 


N.J.Tax App. In proceedings with 
respect to city’s assessments on im- 
provements, testimony of depreciated 
reduction cost of improvements would 
receive some weight in determination 
of the true value thereof, but only in 
its relationship to the selling or market 
value of the property.—Jersey City v. 
Harborside Warehouse Co., 17 A.2d 
572, 19 N.J.Mise. 222. 


In proceedings with respect. to city’s 
assessments on improvements, the ef- 
fect ot proof of depreciated reproduc- 
tion cost of improvements depends on 
the facts of the particular case.—Jersey 
City v. Harborside Warehouse Co., 17 
A.2d 572, 19 N.J.Mise. 222. 

On an appeal from an assessment by 
a city of improvements alone, testimony 
as to reconstruction cost is always com- 
petent and sometimes of considerable 
probative weight, but the crucial issue 
is the extent to which the presence of 
the improvements have increased the 
selling vaiue of the realty over the seil- 
ing vaiue of the realty were it vacant,— 
Jersey City v. Harborside Warehouse 
Co., 17 A.2d 572, 19 N.J.Mise. 222. 

On appeal from an assessment by a 
city on improvements, a petitioner may 
be permitted to estabiish the true vaiue 
of the improvements, by showing the 
residual value remaining after a de- 
duction of the true value of the realty 
from the true vaiue ot the realty and 
improvemeuts as a unit, with the true 
value of the realty being established 
by a real estate expert.—Jersey City v. 
Harborside Warehouse Co., A.2d 
572, 19 N.J.Mise. 222. 

On an appeal from an assessment by 
a city on a warehouse building, proof 
of declining business in the warehouse 
industry generally was competent to 
show the true value of warehouse build- 
ing.—Jersey City v. Harborside Ware- 
house Co., 17 A.2d 572, 19 N.J.Misc. 
222. 

Evidence established that eight-story 
warehouse building adjacent to railroad 
station had a true value of $5,000,000 
for purpose of assessment by city.— 
Jersey City v. Harborside Warehouse 
Co., 17 A.2d 572, 19 N.J.Mise. 222. 
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N.J.Tax App. Proof of failure of — 

consummation of a particular purpose, — 

for which a refrigerated storage ware-— 
house was constructed, did not, of it- 
self, constitute evidence that assessed 
valuation thereof by city for a particu- — 

lar year, was excessive.—Jersey City v. 

Seaboard Terminal & Refrigeration Co., 

17.A.2d 577, 19 N.J.Mise. 178. sEs 
Proof of depreciated reproduction — 

costs of warehouse building assessed — 
by city would be taken as some evi- 

dence of true value, where the build- 
ing was of a unique character, not usu- |— 
ally sold in the real estate market, 
but the effect of such testimony could ~ 
be qualified by proof as to whether a ~ 
prudent operator would make the ex- — 
penditure, as of the assessing date — _ 

Jersey City v. Seaboard Terminal & — 

Refrigeration Co., 17 A.2d 577, 19 N. 

J.Misc. 178. f “F 
Evidence showed that storage ware- 

house had a valuation of $1,250,000 for 

tax purposes.—Jersey City v. Seaboard 

Terminal & Refrigeration Co., 17 A.2d — 

577, 19 N.J.Mise. 178. Ces 
N.J.Tax App. A petition of appeal to — 

county board of taxation from city tax — 

assessment, filed by corporation which — 
was agent of property owner for such © 
purpose, and signed and verified by — 
person who was in fact authorized offi- 
cer of corporation, could be received © 
and determined by board under statute, — 
notwithstanding that fact of agency or 
status of officer did not affirmatively — 
appear on face of petition. N.J.S.A. — 

54 :3-21—City of Hackensack v. Hack- — 

ensack Trust Co., 18 A.2d 552, 19 N.J. 

Mise. 260. re 
N.Y. An application for correction — 

of tax assessment on printed form stat- — 

ing that applicant corporation was 

owner of property and giving all par- “a 

ticulars required by statute and not 

signed by the pen of an officer of the — 
corporation, name of which was type- — 
written in, sufficiently complied with ~ 
statutory reauirements, notwithstand- — 

ing that it lacked the handwritten sig- 
nature of the officer to the jurat and 

Was not under oath, Greater New York ~ 

Charter, § 904, as amended by Laws 

1935, c 7138, § 1, now New York City 

Charter 1936, § 163.—People ex rel. 243 — 


oe 
A 


Corporation y. Miller, 29 N.H.2d 655 
284 150, reversing 21 N.Y.S.2d  ~ 


508. eg 

The statute penalizing false state- | 
ments upon an application to reduce 
tax or assessment whether oral or in 
writing has no bearing on the question — 
of the sufficiency of an application for 
correction of an assessment made in ~ 
statutory form, Greater New York 
Charter, § 904, as amended by Laws 
1935, c. 713, § 1, now New York City | 
Charter 1936, § 163; Penal Law, § 
2321.—People ex rel. 243 Corporation v. 
Miller, 29 N.W.2d 655, 284 N.Y. 150, re- 
versing 21 N.Y.S.2d 508. 

N.Y.App.Div. Where 15-day limita- 
tion period set forth in amendment to | 
village charter was a reierence to and ~ 
repetition of period of 15 days as then 
limited in Vax Law, the cnarter pro- 
vision made applicable the review of 
assessments set forth in Tax Law. 
Laws 1868, c. 818, tit. 4, § 2-a, as 
added by Laws 1933, ¢.-721, § 3; Tax 
Law, § 291.—Application of kurt Ches- 
aoe Central Corporation, 23 N.Y.S8.2d 


Where 15-day limitation period set 
forth in amendment to village charter 
made applicable the review of assess- 
ments set forth in Tax Law contain- 
ing a 15-day limitation period, the Tax 
Law provision inclusive of subsequent 
amendment of the period of limitation 
to 30 days was applicable to review of 
village assessments. Laws 1868, c. 818, 
tit. 4, § 2-a, as added by Laws 1938, ec. 
Kot 3; Tax Law, § 291.—Applica- 
tion of Port Chester Central Corpora- 
tion, 23. 'N, Yesr2ds zoo. 

N.Y.App.Div. The 
Law providing that assessors shall 
meet and hear and determine com- 
plaints in relation to assessments must 
be read in connection with preceding 
sections in Tax Law, and such sec- 
tions contain intrinsic evidence that 
Tax Law does not relate te villages in 


section of Tax 
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so far as assessment of property and 
remedy relating thereto are concerned. 
_ Tax Law, § 27.—People ex rel. Her- 
max Realty Corporation v. Barker, 24 
N.Y.S.2d 498, 260 App.Div. 1036. 
N.Y.App.Div. If notary’s inadvertent 
- failure to fill out jurat and sign her 
name on taxpayer’s application for cor- 
rection of assessment was less than a 
jurisdictional defect, tax commission of 
the city of New York ‘waived’ the 
defect by receiving and acting on the 
application and filing its return, since 
defects that are not jurisdictional may 
be waived -by proceeding to hear a 
ease on the merits, and that rule ap- 
_ plies to proceedings before tax com- 
missioners, New York City Charter of 
1936, § 163.—People ex rel. Fifth Ave- 
nue and 37th Street Corporation v. Mil- 
ler, 26 N.Y.S.2d 219, 261 App.Div. 550. 
The fact that notary before whom 
taxpayer’s oath was taken for appli- 
cation for correction of assessment by 
_ the tax commission of the city of New 
York inadvertently omitted the cer- 
t cate was not a fatal defect, since the 
certificate was no part of the oath, but 
merely additional evidence that the 
oath had been taken. New York City 
Charter of 1936, § 163; Civil Practice 
Act, § 105.—People ex rel. Fifth Avenue 
and 87th Street Corporation v. Miller, 
> 26 -N.Y.S.2d 219, 261 App.Div. 550. 

d The law relating to the review of as- 
-sessments by municipality is remedial. 
—People ex rel. Fifth Avenue and 37th 
Street Corporation v. Miller, 26 N.Y.S. 
2d 219, 261 App.Div. 550. 

; _ N.Y.App.Div. Original petition and 

amended petition in certiorari proceed- 
ing to review assessments by a town 
on 73 parcels of realty grouping all 
_ pareels together and alleging a total 
—— overvaluation without any statement of 


excess to be distributed to each parcel- 


was insufficient, since the validity of 
- one assessment is completely independ- 
ent of the validity of any others. Tax 
Law, § 290.—People ex rel. Tierney vy. 
7 pesos, 27 N.Y.S.2d 558, 261 App.Div. 


Where taxpayer’s amended petition 
: for certiorari order to review assess- 
ments by town was insufficient be- 
- cause all parcels were grouped together 
and the total overvaluation alleged, 
- without any statement of excess to be 
_ distributed to each parcel, taxpayer, 
in view of liberal construction of stat- 
ute, was permitted to amend. petition 
_ to remedy the deficiency. Tax Law, § 
_ 290.—People ex rel. Tierney v. Wilkins, 


_«-27-~N.Y.S.2d 558, 261 App.Div. 728. 
; __N.Y.Sup. Taxpayer seeking reduc- 
tion of assessment by city should 


> have complied with statute providing 
a, that each complainant shall file with 
\ the Commissioner of Assessments a 
, statement, under oath, specifying the 
respect in which the assessment com- 
plained of is incorrect, and court had 
no power to amend that statutory pro- 
vision nor give life to the notice of 
protest by permitting an amendment. 
Loc.Law No. 11 of 19388, p. 442, § 117. 
—Application of Purity Co-op. Bakery 
Ass’n, 22 N.Y.S.2d 184, 174 Misc. 879. 

Pa.Super. A board of revision hear- 
ing appeal from municipal tax assess- 
ment is a “quasi-judicial body.” 53 P. 
S. § 12198—2521.—In re Reading Trust 


Co.’s_ Assessment, 17 A.2d 625, 143 
Pa:Super. 277. 

e, A city council sitting as a board of 
revision hearing appeal from tax as-' 
sessment performs functions of and 

‘t acts as an “administrative body.” 53 
PS. § 12198—2521.In re Reading 
Trust Co.’s Assessment, 17 A.2d 625, 


143 Pa.Super, 277. 
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Mich. The Supreme Court could de- 
cline to interfere with determination 
of assessing officers of city with respect 
to valuation of property, so long as 
the action of the officers was compati- 
ble with an honest effort to adopt 
valuations not relatively unjust or un- 
equal.—22 Charlotte, Inc., v, City of 
Detroit, 293 N.W. 647, 294 Mich. 275. 

Where the Supreme Court found that 
assessment by assessing officers of city 
had not transgressed the bounds of 
honest judgment, the Supreme Court’s 
inquiry was at end, and it could not 
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gay that the conclusion of assessing 
officers was wrong.—22 Charlotte, Inc., 
vy. City of~Detroit, 2938 N.W. 647, 294 
Mich, 275. 

N.J.Sup. Though the Supreme Court 
has authority to revise an immoderate 
valuation of land for taxation by the 
local authority, due regard must be had 
for the experience of the county and 
state boards of taxation in matters of 
appraisement. N.J.S.A. 2:81-8, 54 :4— 
59.—Colonial Life Ins. Co. of America 
v. State Board of Tax Appeals, 18 A. 
2d 625, 126 N.J.L. 126: 

N.J.Sup. The evaluation of five par- 
cels of land, four of which were im- 
proved, for purpose of assessing taxes 
by city, was a question for the ex- 
perienced judgment of the local taxing 
authority and the county and _ state 
tax boards under the evidence, and in 
absence of any indication of disregard 
of the constitutional and_ statutory 
standard in the exercise of authority 
committed to them, the assessments 
would not be disturbed.—Coulter v. 
State Board of Tax Appeals, 18 A.2d 
627, 126 N.J.L: 180. 

N.J.Sup. Where commissioner who, 
on behalf of State ‘Board of Tax Ap- 
peals, heard testimony as to alleged 
excessiveness of assessment of realty 
and improvements thereon by munici- 
pality, suggested, when real estate ex- 
pert undertook to testify on behalf of 
municipality, that witness’ prepared 
appraisal be used and that taxpayer’s 
attorney cross-examine upon it as up- 
on testimony, and taxpayer’s attorney, 
making no objection, followed such 
course, and on taking .of depositions 
following issuing of writ of certiorari 
to review judgment of the Board, the 
prepared appraisal was formally of- 
fered in evidence and marked as an ex- 
hibit, the prepared appraisal was prop- 
erly in evidence.—City of Plainfield v. 
State Board of Tax Appeals, 19 A.2d 
815, 126 N.J.L. 407. 

Evidence supported finding that 
valuation of realty and improvements 
thereon as basis for city tax assess— 
ment, fixed by County Board of Taxa- 
tion, should stand, and that judgment 
of State Board of Tax Appeals reduc- 
ing the assessment was improper.—City 
of Plainfield v. State Board of Tax Ap- 
peals, 19 A.2d 815, 126 N.J.L. 407. 

N.J.Sup. In certiorari proceeding to 
review judgment of State Board of Tax 
Appeals reducing municipal assessment, 
evidence held to sustain original land 
valuation of $66,700.—City of Plainfield 
v. State Board of Tax Appeals, 20 A.2d 
517, 126 N.J.L. 677. 

N.J.Tax App. Where there were in- 
consistencies in assessments by munic- 
ipal assessing authorities and in deter- 
minations by county board of taxation, 
the State Board of Tax Appeals would 
consider the issues, on the basis of tes- 
timony adduced before it, aside from 
usual presumptions as to correctness of 
assessments and county board determi- 
nations.__Jersey City v. Harborside 
Warehouse Co., 17 A.2d 572, 19 N.J. 
Misc. 222. 

N.Y. In certiorari proceedings to re- 
view assessment by city of New York 
upon real estate having surface and 
subsurface uses, an order of the Ap- 
pellate Division affirming Special 
Term’s acceptance, with modifications, 
of referee’s report recommending re- 
ductions in assessments, was aflirmed 
where it did not appear upon record 
that Special Term adopted a wrong 
theory of valuation.—People ex rel. 277 
Park Ave, Corporation v. Miller, 33 N. 
H.2d 551, 285 N.Y. 621, affirming 20 
N.Y.8.2d 659, 259 App.Div. 869, appeal 
denied 20 N.Y.S.2d 985, 259 App.Div. 
1000, motion denied 381 N.E.2d 196, 
284 N.Y. 720. 

N.Y.App.Div. Under Local Laws of 
1938 providing that there shall be one 
assessor instead of a board of assessors 
in city of Rochester, and concernin 
preparation of annual tax rolls an 
creating board of assessment review, it 
was intention of local legislative body 
that assessor should hear objections 
to assessments from day to day for a 
period of ten days and decide objec- 
tions on the day that he heard them 
and that his power to decide cases in 


{ 
. 


which complaints to assessments had 
been made should cease at end of 
tenth day. Laws 1907, ec. 755, § 188, 
as amended by Loc.Laws 1933, No. 9, 
p. 294; Loc:Laws 1925, No. 4, p. 169, 
§ 180, as amended by Loc.Laws 1938, 
No. 13, p. 396; Loc.Laws 1938, No. 11, 
p. 395; Loc.Laws 1938. No. 14, p. 397. 
—People ex rel. Powott Corporation y. 
Woodworth, 21 N.Y.S.2d 785, 260 App. 
Div. 168. 

N.Y.App.Div. Reductions in valua- 
tion by city of real estate for taxation 
modified on ground reductions were too 
drastic.—People ex rel. Borough Hous- 
ing Corporation vy. Sexton, 23 N.Y.S.2d 
575. 


N.Y.App.Div. Failure of respondent 
to file written statement regarding 
grievances concerning assessment of 
property in village of Peekskill did 
not give rise to a jurisdictional defect 
in respect of respondent’s right to seek 
relief from assessment by certiorari 
against village assessor and_ village 
board of review, since procedure con- 
cerning assessment of property in a 
village is controlled by village law. 
Village Law, § 105; Tax Law, § 27.— 
People ex rel. Hermax Realty Corpora- 
tion v. Barker, 24 N.Y.S.2d 498, 260 
App.Div. 1036. ; 


N.Y.App.Div. Notary’s inadvertent 
failure to fill out jurat and sign her 
name on taxpayer's application for cor- 
rection of assessment by tax commis- 
sion of the city of New York was not a 
fatal ‘jurisdictional. defect’ depriving 
court of power to act in certiorari 
proceedings to review tax assessments 
on realty. New York City Charter of 
1936, § 163.—vb¥eople ex rel. Fitth Ave- 
nue and 87th Street Corporation v. Mil- 
ler, 26 N.Y.S.2d 219, 261 App.Div. 550. 

N.Y.App.Div. In certiorari! proceea- 
ings to review assessments of real -es- 
tate for taxes by board of taxes and 
assessments for City of New York, evi- 
dence did not sustain reduction in val- 
uation allowed by referee for year 1936 
and did not support increase made by 
Special Term for that year.—People ex 
rel. City Bank Farmers Trust Co. v. 
wanes 28 N.Y.S.2d. 42, 262 App.Div. 

nl 

On relators’ appeal from final orders 
of Supreme Court in certiorari proceed- 
ings to review assessments of land for 
taxes by board of taxes and assess- 
ments for City of New York, Appellate 
Division was bound to confine itself to 
facts disclosed in record.—People ex 
rel. City Bank Farmers Trust Co. v. 
nen 28 N.Y.S.2d 42, 262 App.Div. 


In certiorari proceedings to review 
assessments of real estate for taxes for 
the years 1934, 1935 and 1936 by board 
of taxes and assessments for City of 
New York, evidence warranted finding 
that value of land for such years was 
not in excess of $825,000.—People ex 
rel, City Bank Farmers ‘Trust. Co. v. 
eer, 28 N.Y.S.2d 42, 262 App.Div. 


N.Y.Sup. Evidence, including real 
estate experts’ testimony, held not to 
justify city tax commissioners’ valua- 
tion of railroad companies’ land, having 
area of 100,000 square feet, located in 
unrestricted zone, and vacant except 
for electric power house on portion sep- 
arated from water front by land owned 
by another railroad company, which 
had abandoned terminal thereon, 
sulting in almost total collapse of 
neighborhood business, at $120,000, but 
to require valuation thereof at $100,000. 
Tax Law, § 8; Const. art. 16, § 2.— 
People ex rel. Pennsylvania 'lunnel & 
rence R. Co. v. Miller, 26 N.Y.S.2d 


re- 


In certiorari proceeding to review 
city tax commissioners’ assessment of 
railroad company’s realty for taxation, 
evidence of assessed value of property 
for period immediately preceding first 
of two tax periods involved was ad- 
missible, though of slight, if any, 
probative value. Tax Law, § 8; Const. 
art. 16, § 2,.—People ex rel. Pennsyl- 
vania Tunnel & Terminal R. Co. v. Mil- 
ler, 26 N.Y.S.2d 232. 

An ‘assessment’ of property for tax- 
ation constitutes determination of val- 


‘ment following their examination of 
property, in compliance with their stat- 
-utory duties, and is some ‘evidence of 
value, to be considered with all oth- 
er evidence in certiorari proceeding to 


review assessments levied city tax com-. 


missioners, though ‘such assessment 
may not be as trustworthy as judicial 
determination of value. Tax Law, § 8; 
Const. art. 16, § 2.—People ex rel. 
Pennsylvania Tunnel & Terminal R, Co. 
v. Miller, 26 N.Y.S.2d 232. 

Evidence as to age and physical con- 
dition of railroad companies’ electric 
power house, deterioration of equip- 
ment therein, utilization of plant for 
purpose for which it was originally 
erected, and operating costs thereof as 
compared to those in new plant, held 
to require valuation of building and 
equipment for taxation at $5,639,475, 
for each of two taxable periods in- 
volved, instead of much larger sums 
fixed by city tax commissioners. Tax 
Law, § 8; Const. art. 16, § 2.—People 
ex rel. Pennsylvania Tunnel & Ter- 
minal R. Co. v. Miller, 26 N.Y.$.2d 

Pa. A tax assessment will not be 
disturbed by the Supreme Court, if 
there is evidence to support it.—North 
American Bldg. Corporation v. City of 
Philadelphia, 17 A.2d 342, 341 Pa. 152. 

Pa. Correspondence and conversa- 
tions between Board of Assessors. of 
city of Pittsburgh and church, after 
board notified church of board’s_re- 

fusal of church's claim that land of 
church was exempt from taxation, did 
not extend statutory period within 
which owner must appeal to court of 
common pleas. 53 P.S. § 9991.—¥First 
Baptist Church of Pittsburgh vy. City 
of Pittsburgh, 20 A.2d 209, 341 Pa. 
568, 134 A.L.R. 1169. 

The refusal of Board of Assessors 
of city of Pittsburgh to reconsider 
former final decision that certain land 
belonging to church was not exempt 
from taxation was not reviewable on 
Bppess from assessment by board. 53 
PS. § 8771 et seqg.—First Baptist 
Church of Pittsburgh v. City of Pitts- 
burgh, 20 A.2d 209, 341 Pa. 568, 134 
A.L.R. 1169.) 

Where Board of Assessors of city 
of Pittsburgh made a definite decision 
that church’s property was not ex- 
empt from taxation and did not indi- 
eate that decision would be suspended, 
decision was final, and action of board 
in subsequently taking matter under 
consideration and refusing to recon- 
sider the decision did not stop running 
of statutory period allowed for appeal 
to court of common pleas. 53 P.S. § 
9991,—First Baptist Church of Pitts- 
burgh vy. City of Pittsburgh, 20 A.2d 
209, 341 Pa. 568, 134 A.L.R. 1169. 

Where Board of Assessors of city of 
Pittsburgh on November 30, 1937, re- 
fused claim of church that certain 
church land was exempt from taxa- 
tion, and notified church on December 
. , 1937, church’s appeal from board 
to court of common pleas on December 
17, 1938, was not taken within 30 
days after board’s final action as re- 
guired by statute, 53 PS. 9991.— 
Kirst Baptist Church of Pittsburgh v. 
City of Pittsburgh, 20 A.2d 209, 341 
Pa. 568, 134°A.L.R. 1169: 

Pa.Super. On appeal to superior 
court from a municipal tax assessment, 
findings of fact of court of common 
pleas, when all factors entering into de- 
termination of fair market or assess- 
able value were considered, are entitled 
to great weight and will not be dis- 
turbed, especially where findings are 
not contrary to weight of evidence. 
53 P.S. § 12198—2521.—In re Reading 


Trust Co.’s Assessment, 17 A.2d 625, 
143. Pa.Super. 277. : 
Bvidence warranted finding that 


board of revision of taxes and appeals 
did not take final action on November 
20, 1939, when taxpayer’s appeal from 
municipal assessment was heard, and 
hence 60-day period within which tax- 
payer could appeal to court of com- 
mon pleas did not run from November 
°0, 1939, but from December 11, 1939, 
when taxpayer was notified by board 
of board's decision. 53 P.S. § 12198— 


reof, based on assessors’ judg-. 


2521.—In re Reading Trust Co.’s As- 
Baseinent, 17: A.2d 625, 143 Pa.Super. 


On taxpayer’s appeal to court of 
common pleas from decision of board 
of revision of taxes and appeals as to 
municipal assessment of taxpayer’s 
property, city had burden of showing 
that appeal to court of common pleas 
was not taken within 60 days after 
board acted on assessment as réquired 
by statute. 53 P.S. § 12198—2521.—In 
re Reading Trust Co.’s Assessment, 17 
A.2d 625, 143 Pa.Super. 277. 

The statute requiring taxpayer to 
appeal to court of common pleas from 
decision of board of revision of taxes 
and appeals as to municipal assess- 
ment of taxpayer’s property within 60 
days after board acts on assessment is 
“mandatory.” 53 ee 1219'8—2521.— 
In re Reading Trust Co.’s. Assessment, 
17 A.2d 625, 143 Pa.Super. 277. : 

In granting taxpayer the right to 
appeal to court of common pleas from 
decision of board of revision as to mu- 
nicipal assessment of taxpayer’s prop- 
erty, Legislature would be assumed to 
have intended the board to follow es- 
tablished fundamentals of orderly pro- 
eedure before administrative tribunals 
and to notify the taxpayer of action of 
board. 53 P.S. § 12198—2521.—In re 
Reading Trust Co.’s Assessment, 17 A. 
20.'625,' 143° Pa.Super. “277. 

Under statute permitting taxpayer to 
appeal to court of common pleas within 
60 days after board of revision of tax- 
es and appeals acts on municipal as- 
sessment of taxpayer’s property, 60- 
day period began to run only from the 
time the board notified or took steps 
reasonably calculated to give taxpayer 
notice of board’s action on the as- 
sessment. 53 P.S. § 12198—2521.—In 
Te Reading Trust Co.’s Assessment, 17 
A.2d 625, 143 Pa.Super. 277, 

Pa.Com.Pl. The Third Class City 
Law, Act of June 23, 1931, P.L. 932, 
53 P.S. § 12198-101 et seq., provides 
that the City Council, meeting .as a 
Board of Revision of Taxes and Ap- 
peals, shall hear and determine all ap- 
peals before the first day of December 
of each year and thereafter the assess- 
ment shall be copied into a tax dupli- 
cate, and that the assessment so cor- 
rected and copied, shall be and remain 
a lawful assessment. The sixty-day 
period for taking appeals, under. sec. 
2521, 538 P.S: § 12198-2521, dates from 
the actual copying of the assessments, 
—In re Assessment of Property of 
Reading Trust Co., 32 Berks 249. 

The City of Reading, at trial, asked 
that the appeal be dismissed upon the 
ground that it was not taken within 
sixty days after+the action of the Board 
of Revision, After testimony was tak- 
en, the Court refused to dismiss the 
appeal because the City had not borne 
the burden of proving that the appeal 
was not entered in time. The evidence 
did not enable the Court to definitely 
state the exact time when the assess- 
ments were acted upon.—In re Assess- 
ment of Property of Reading Trust 
Co., 32 Berks 249. 


In making a just and equitable dis- 
position of an appeal from an assess- 
ment of property in a city of the third 
class, the Court should not confine it- 
self to a consideration merely of a sale 
price, if any, and the value fixed by 
experts, but should also have due re- 
gard to the valuation and assessment 
of other property in such city, as pro- 
vided by sec. 2521 of the Third Class 
City Law, 53 P.S. § 12198-2521.—In re 
Assessment of: Property of Reading 
Trust Co., 32 Berks 249. 

Concluding from the evidence that the 
presumption in favor of the validity of 
the assessment had been overcome, the 
Court revalued the property in the light 
of the evidence and reduced the assess- 
ment from $14,800 to $12,500.—In re 
Assessment of Property of Reading 
Trust Co., 32 Berks 249. 

Pa.Com.Pl. The taxing authority by 
placing in evidence the disputed assess- 
ment makes out a prima facie case 
and the burden is then on the appel- 
lant to prove by competent evidence 
that the assessment was unjust and 


inequitable and further to furnish the 
court competent evidence as to the fi 
value of the property.—Appeal of Rit- 
ter, 19 Leh.L.J. 60. Behe 
Pa.Com.Pl. In an appeal from an as- 
sessment under the Third Class “City 
Act Amendment of 1939, 53 P.S. § 
12198-2504, the taxpayer is only 
quired to furnish evidence as to “actual 
value”. It is not required that an 
equalization figure be submitted for 
three reasons: (1) the statutory meth- 
od of assessment is actual value; ea 2 
according to the Act equalization a Wes 

plies not to a property’s actual value b 
to its selling price; and (3) it is not 
for experts to say what an asscaeme ne 
Men 

hi 
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should be, but merely to give a val; 
for ‘the property according to t 
standard set leaving it to the court 
from any other competent pian 
apply any gthey factors involved.—Ap 
Seal of Rit a ig Leb. Ud, 00 sauce ue 
When the appellant has offered com 
petent testimony of the value of prop 
erty according to the standard set. 
the legislature and that testimony 
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C.C.A.S.C. In South Carolina, state, 
county and city taxes and paving as- — 
sessments made by city are assessed _ 


against specific property and become — 
liens upon it. Code 8.C.1932, §§ 2569, 
2571, 7376, 7470.—U. S. .v.~City of — 


Greenville, 118 F.2d 9638, reversing U. 
S. v. Woodside, 34 F.Supp. 281 Bue ee a 
D.C.S.C. The proceeds of sale of 
South Carolina realty in hands of offi 
cials of federal district court orderin 
sale in suit by United States to fore- 
close liens for unpaid income taxes. 
should be first used to pay county and 
state taxes, and then used to pay pav: 
ing assessments and taxes due city, 
and’ remainder should. be applied — 
toward payment of government’s in- — 
come tax liens, notwithstanding that — 
city and county taxes and a part of 
the paving assessments arose subse- 
quent to income taxes, where govern- 
ment made no effort to enforce its in- 
come tax liens for about 10 years. — : 
U.S. C.A., '§° 19Us 26° US. CrA.- Inti Reve 
Code 8.C.1932, §§ 

2569, 2671, 7470; ConstiS: Cx arti One 
§ 14: U.S.C.A.Const. Amend. 16.—U. S. — 
v. Woodside, 34 F.Supp. 281. ier 
N.J.Ch. The governing body of a 
municipality may, by resolution, ap- 
portion among subdivisions of a parcel 
of realty, municipal tax liens against 
the parcel. N.J.S.A. 54:7-1 and 4.— 
Town of Irvington v. Ollemar, 16 A. 
2d 563, 128 N.J.Eq. 402. ; 


Where board of commissioners of 
town, after a commissioner had pre- 
sented “for final consummation” an ap- 
portionment of municipal tax liens 
among subdivisions of a parcel of real- 
ty, passed the motion that the appor- 
tionment “be ratified and confirmed by 
the Board’, the apportionment was 
made by “resolution”. N.J.S.A. 54:7-1 
and 4.—Town of Irvington v. Ollemar, © 
16 A.2d 5638, 128 N.J.Eq. 402. 

The failure of tax collector of town 
to enter apportionment of municipal 
tax liens among subdivisions of parcel 
of realty, on the tax duplicate, did not 
nullify the apportionment. N.J.S.A. 
54:7-1 and 4.—Town of Irvington v. 
Ollemar, 16 A.2d 563, 128 N.J.Hq. 402. 

Municipal taxes become liens on De- 
cember 1 of the year in which they 
fall due. N.J.S.A. 54:5-6.—Town of 
Irvington v. Ollemar, 16 A.2d 563, 128 
N.J.Eq. 402. 

A town’s municipal tax lien which 
arose prior to date of death of owner 
of realty was the first lien on the real- 
ty, the second lien was the lien of the 
state for inheritance tax, and the third 
liens were the municipal tax liens 
which accrued subsequent to death of 
owner of realty. N.J.S.A. 54:5-6, 
54:35-5.—Town of Irvington v. Olle- 
mar, 16 A.2d 563, 128 N.J.Eq. 402. 

The lien of a general creditor of a 
decedent is subordinate to inheritance 
tax and estate tax liens, as well as 
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municipal liens.—Town of Irvington v. 
Ollemar, 16 A.2d 563, 128 N.J.Eq. 402. 

N.J.Dist.Ct. The Legislature in en- 
acting statutes relating to duties of tax 
search officer of a city intended to pro- 


tect investors, either grantees or mort- 
-gagees of realty, by providing for cer- 


tificeate as to tax and assessment lien 
on which they could safely act, N.J. 
54:5-11 to 54:5-13, 54:5-16.— 
Schmid vy, Sloate, 21 A.2d 319, 19 N.J. 
Mise. 481. i : 

-N.M. In statute providing in_ effect 
that assessment for conservancy district 


improvement shall constitute a “per- 


petual lien” in an amount not in excess 
of benefits severally appraised upon all 
the lands and property against which 


assessments shall be levied and. that 


no sale of property to enforce any gen- 
eral or special state, county, city, town, 
village, school tax shall extinguish the 


- perpetual lien of such assessment, all 


the legislature intended by employing 
the phrase ‘perpetual lien” was that 


the assessment lien should be perpetual 


as against current and future recurring 
ad valorem taxes. Laws 1927, c. 45, § 
515(1) (e).—City of Albuquerque_v. 


Middle Rio Grande Conservancy Dist., 
- 115) P.2d 66, 46 N.M. 313 


N.Y.App.Div. City which was vested 


nM ‘with title in condemnation proceeding 
was 


not entitled to any interest on its 
tax lien after date on which title vest- 
$e NY 8.2d 
ueens, City of New York, _N.Y.S. 
Shy 261 pp EDIY: 936, modifying 17 
N.Y.S.2d 209, 172 Misc. 877. 
N.Y.App.Div. There is no preference 
between liens of current taxation of 
different municipalities on same_ piece 


of realty.—Field v. Stalica, 27_N.Y.S.2d 


618, 262 App.Div. 23, appeal denied In 
re Wiltsie’s Estate, 29 N.Y.S.2d 954, 
262 App.Div. 953. é 

- The provision of Village Law_ re- 
lien of village tax, which 
provides that annual village tax is a 
lien prior to every other lien or claim 
except a lien of an existing tax or 
local assessment on real property on 
it is levied, does not purport 
to fix liens against realty in chrono- 
logical order of priority as to date of 
assessments. Village Law, § 116.— 
Field v. Stalica, 27 N.Y.S.2d 618, 262 
App.Div. 23, appeal denied In re Wilt- 
sie’s Estate, 29 N.Y.S.2d 954, 262 App. 
Div. 953. 

Prior to enactment of statutes fixing 
priority of tax liens, priority of liens 
for village and county taxes was in 
inverse order, rather than in chrono- 
logical order, of lien dates. Tax Law, 
H5G199 99-4, 99=b,\ LOL; 197, | 219-e; 
Laws 1940, ec. 303, § 2; e¢. 770, § 2— 
Field v. Stalica, 27 N.Y.S.2d 618, 262 
App.Div. 23, appeal denied In re Wilt- 
sie’s Estate, 29 N.Y.S.2d 954, 262 App. 
Div. 

N.Y.Sup. _The transfer of a munici- 
pal tax lien does not convey any estate 
in real property, but at most gives the 
right to apply to the Supreme Court 
for judgment of foreclosure in event 
period.—County Securities vy. Warwick 
Properties, 24 N.Y.S.2d 971. . 

The rule of “caveat emptor” applies 
to the assignment and transfer by city 
of a tax lien if the assignment was 
consummated, though the _ transfer 
proves to be_ utterly worthless, but 
where the assignment never was con- 
summated, the rule of implied war- 
ranty applies, the test of an effective 
assignment being whether .the city has 
divested itself of right to enforce or 
test the validity of the lien.—County 
Securities v. Warwick Properties, 24 
N.Y.S.2d 971, 


Where purported transfer of munici- 
pal tax lien to corporation was void be- 
cause statute permitting city to sell tax 
lien was unconstitutional, corporation 
was entitled to recover amount paid to 
eity. for transfer of the lien though 
payment was voluntarily made under a 
mutual mistake of law, without fraud 


or misrepresentation.—County Securi- 
ties v. Warwick Properties, 24 N.Y.S. 
2d 971. 

N.Y.Co.Ct. Priority of liens for vil- 


lage and county taxes is in inverse or- 
der of lien dates and the last tax 
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properly levied is a paramount tax to 
be paid first. Laws 1929, c. 152, §§ 54, 
60, 74.—Village of Babylon y. South 
Shore Thrift Corporation, 22 N.Y.S.2d 
668, 174 Mise. 738. 

The priority of tax liens or tax sale 
certificates properly issued by a mu- 
nicipality by. t 
status of the holfer as a municipality 
or an individual. Laws 1929, c. 152, 
§§ 54, 60, 74.—Village of Babylon v. 
South Shore Thrift Corporations 22 N. 
Y.S.2d 668, 174 Misc. 738. - 

An individual to whom tax lien is 
transferred by municipality is entitled 
to all of the rights that the municipal- 
ity had at the time of the transfer, in- 
cluding the status of the tax lien as 
to priority. Laws 1929, c. 152, §§ 54, 
60, 74.—Village of Babylon vy. South 
Shore Thrift Corporation, 22 N.Y.S.2d 
668, 174 Misc. 738. 

Pa.Com.Pl. Acts 1891 and 1897 al- 
most identical with Sec, 15, Act 1923, 
53 P.S. § 2035. Act 1923 qualifies the 
former to the extent that as far as 
municipal claims are not reached and 
paid in full from proceeds of judicial 
sale, they shall continue as_ liens.— 
Luzerne County vy. Jones, 34 Luz.L.Reg. 
Rep. 200. 

Pa.Com.Pl. Entry of municipal tax 
lien against Hazleton Silk Co., and 
so indexing lien in prothonotary’s of- 
fice, is not notice to Hazleton Heights 
Silk Co., real owners of premises 
against which lien is entered. Nor 
would such entry and indexing be 
notice to any purchaser or prospective 
purchaser from said corporation. No 
obligation on any purchaser. from 
Hazleton Heights Silk Co., actual own- 
er, in search of title, to pay any regard 
to index of a lien against Hazleton Silk 
Co., for such could not be a valid lien 
against the true owners or. against 
the property. Authorities in case, 
supra, could have ascertained from 
the records with little trouble, who 
was in possession, or who had title to 
property named in the lien.—Hazleton 
City School Dist. v. Hazleton Silk Co., 
34 Luz.L.Reg.Rep. 301. 

In case of substantial defect in the 
name of property owner lien cannot 
be made valid by correct description 
of property in locality index.—Hazle- 
ton City School Dist. v. Hazleton Silk 
Co., 34. Luz,L.Reg.Rep. 301. ; 


Tenn. The lien of state, county and 
municipality for taxes igs superior to 
all others, including drainage assess- 
ments.—Obion County, for Use and 
Benefit of North Fork Drainage Dist. 
No. 2, v.. Massengill, 151 S.W.2d 156, 
177 Tenn. 477. 5 

The statutes providing for reference 
in proceedings for colection and han- 
dling of “taxes” refer to state, county 
and sometimes municipal taxes, the 
superiority of the lien of which is 
clearly recognized, but drainage assess- 
ments are not ‘taxes’ and hence ref- 
erence to determine lien thereof was 
not necessary in proceeding to sell 
land for delinquent state and county 
taxes. Code 1932, §§ 1588, 1601, 1609, 
1678, 1679, 4306, 4309.—Obion County, 
for Use and Benefit of North Fork 
Drainage Dist. No. 2, v. Massengill, 
151 S.W.2d 156, 177 Tenn. 477. 
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D.C.Md. Real estate taxes imposed 
by the State of Maryland and by Balti- 
more City: become due and payable.on 
January 1 of each year for that ecur- 
rent year, although the city taxes are 
not in default for nonpayment until 
July ist, and the state taxes become 
in default if not paid by January 1 of 
the succeeding year. Code Md.1939, 
art. 81, § 74.—Supplee v. Magruder, 36 
F.Supp. 722. 

Mass. The mailing of a demand for 
city taxes addressed to company own- 
ing land in question in care of its 
treasurer, who was designated “presi- 
dent’? in the address, but to address of 
a different company of which treas- 
urer was also a director constituted an 
irregular service of demand. G.L. 
(Ter.Ed.) c. 60, § 16.—City of Boston 
v. Boston Port Development Co., 30 N, 
H.2d 896, 308 Mass. 72. 

Placing of a notice of demand for 


is not determined by the ~™ 


We 
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city taxes in the mail is “prima facie 


evidence” that notice was received by 
the addressee.—City of Boston v. Bos- 
ton Port Development Co., 30 N.H.2d 
896, 308 Mass. 72. 4 


N.Y.App.Divy. An action by trustees 
under declaration of trust, to impress 
a lien on defendant’s land because of 
payment of taxes thereon under mis- 
take of fact by trustees, could be 
maintained where contract of assign- 
ment of rents between parties did not 
contemplate that trustees should pay 
taxes on property not covered by 
mortgage, and land on which taxes 
were erroneously paid was not part of 
mortgaged premises.—Stock y. Kenny- 
Newell Co., 24 N.Y.S.2d 523, 260 App. 
Div. 1037. 

Where trustees under declaration of 
trust under mistake of fact, paid tax- 
es on defendant’s land which was not 
part of mortgaged premises, fact that 
city tax authorities had never sepa- 
rately described mortgaged and non- 
mortgaged property did not preclude 
trial court from making an apportion- 
ment in trustees’ action to impress lien 
on defendant’s land, and fact that it 
was difficult to determine amount of 
trustees’ damage did not justify hold- 
ing that there was no damage.—Stock 
v. Kenny-Newell Co., 24 N.Y.S.2d 523. 
260 App.Div. 1037. 
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Ariz. In taxpayer’s action against 
county to recover taxes paid under 
protest on ground that tax rate levied 
by a_city and a town within county 
exceeded maximum authorized by law, 
the city and the town were not “‘nec- 
essary parties” but court had the dis- 
cretion to bring them in, _ since 
eventually they would be responsible 
to the county for any refund it might 
be required to make to taxpayer. 
Code 1939, § 16-213.—Southern Pac. 
Co. v. Gila County, 109 P.2d 610, 


Cal. Where city by charter provi- 
sions transferred taxing function to 
county, any charter requirement for 
the filing of a claim, with city before 
suit to recover taxes paid which might 
have application were city itself as- 
sessing, collecting, and refunding its 
taxes, was suspended under those pro- 
visions during continuation of transfer 
or consolidation of taxing function to 
the extent that such suspension was 
necessary or convenient and was set 
forth by ordinance. St.1925, pp. 1028, 
1132, 1141, §§ 2, 342, 376; Pol.Code, 
§§ 3804, 3819; Const. art. 11, § 6.— 
Brill v. Los Angeles County, 108 P.2d 
443, 16 Cal.2d 726, prior opinion 86 
P.24 869. 

Where city transferred taxing func- 
tion to county, adoption by city of or- 
dinance authorizing refunds of city 
taxes where refunds of county taxes 
would be appropriate under statutes 
containing no requirement for filing of 
a claim before suit, and requiring only 
written protest and commencement of 
suit within six months after payment, 
indicated suspension by city of char- 
ter provision requiring filing of claim 
before suit during continuation of 
transfer, even if that provision would 
be applicable to tax refunds if city it- 
self were directly exercising that func- 
tion. St.1925; pp. 1028, 1132, 1141, §§ 
2, 342, 376; Pol.Code, §§ 3804, 38 sf 
Const. art. 11, § 6.—Brill v. Los An- 
geles County, 108 P.2d 443, 16 Cal.2d 
726, prior opinion 86 P.2d 869. 
_Where city transferred taxing func- 
tion to county and adopted provisions 
of special statute dealing specifically 
with refund and recovery of taxes paid 
under an asserted excessive assess- 
ment and affording a remedy condi- 
tioned solely on payment of taxes un- 
der written protest and commencement 
of suit within six months thereafter 
city could not alter or enlarge the pro 
visions of that statute by interpolat 
ing therein its charter provision deal 
ing with claims generally and requir 
ing the filing of a claim before suit 
» pp...1028, 1132, 1141, 
376; Pol.Code, §§ 3804 
Const. art. 11, § 6.—Brill v. Los An- 
pee County, 108 P.2d 4438, 16 Cal.2 
26, prior opinion 86 P.2d 869. ; 
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tem, delegated to county, by virtue of 
statute, city’s right to appear and de- 


fend tax refund suits. regardless of 
whether city as such had power to 
delegate such right. Pol.Code, § 3804; 
Const. art. 11, § 6.—Los Angeles Coun- 
ty v. Superior Court in and for Los 
sce County, 112 P.2d 10, 17 Cal.2d 

A city ordinance, requiring that all 
suits for refund of city taxes be 
brought against city and defended by 


city attorney and revoking prior trans- 


fer of city’s taxing power or function 
to county, did not withdraw statutory 
delegation to county of right to de- 
fend suits for refunds with respect to 
tax collections and tax years prior to 
effective date of ordinance. Pol.Code, § 
3804.—Los Angeles County v. Superior 
Court in and for Los Angeles County, 
112 P:2d 10, 17 Cal:2d 707. 

A city adopting tax system of coun- 
ty, officers of which assumed city tax 
functions, must be held to have ac- 
cepted such system charged with all 
incidents created by valid statutory 
and constitutional provisions applica- 
ble to county assessment, collection and 
refund of taxes, including county’s 
rights to make refunds in proper cases 
without city’s approval and to defend 
refund suits, pay judgments, and se- 
cure reimbursement under statutory re- 
coupment provisions. Pol.Code, § 
3804; Const. art. 11, § 6—Los An- 
geles County v. Superior Court in and 
for Los Angeles County, 112 P.2d 10, 
17 Cal.2d 707. 


Cal. Whether payment of taxes was 
‘voluntary’ so as to preclude recov- 
ery of taxes paid must be determined 
from terms of ordinance under which 
taxes are imposed, the circumstances 
attendant on payment and a considera- 
tion of consequences which might fol- 
low upon nonpayment.—Flynn v. City 
and County of San Francisco, 115 P. 
2d *3: 

Cal.App. In taxpayer’s action against 
sixth class city to recover taxes paid, a 
complaint alleging that city, did not 
comply with provisions of Political 
Code concerning levy and assessment of 
taxes stated a good cause of action 
where city had adopted an ordinance 
which contemplated that in matters of 
revenue and taxation city should be 
governed by general rules found in 
Political Code as experience and eco- 
nomic conditions required changes and 
modifications from time to time. Gen. 
Laws 1937, Act 52338, § 871; Pol.Code, 
§§ 3607 et seq., 3714, subd. 5.—Rancho 
Santa Anita v. City of Arcadia, 110 P. 
2d 126. 

Cal.App. The presentation of claim 
against city as required by city char- 
ter for amount of money which tele- 
phone company sought to recover from 
city as overpaid taxes was not a pre- 
reyuisite to commencement of action 
against city to recover that amount. 
Pol.Code, § 3819.—Southern California 
Telephone Co. v. Los Angeles County, 
113 P.2d (773. 


N.Y.App.Div. Refund of taxes paid 
on overyaluation of real estate would 
be ordered paid by city treasurer with 
interest as provided by law.—People 
ex rel. Borough Housing Corporation v. 
Sexton, 23 N.Y.S.2d 575. 

N.Y.Sup. Where plaintiff and its as- 
signor, which were not liable for pay- 
ment of taxes in question, paid taxes 
under local laws of city of New York 
and plaintiff did not allege facts war- 
ranting inference that taxing officials 
had informed plaintiff and assignor 
that they were subject to tax and 
would be subjected to penalties unless 
taxes were paid, and plaintiff and as- 
signor had determined for themselves 
whether they should file returns and 
pay taxes, payments were “voluntary 
payments” and hence could not be re- 
covered. Loc.Law 1934, No. 21 pub- 
lished No. 22, p. 151; Loc.Law 1935, 
No. 2, p. 94; Loc.Law 1936, No. 30, 
p. 187; Loc.Law 1937, No. 23, p. 262; 
Loc.Law 1938, No. 22, p. 276; Loe. 
Law 1939, No. 104, p. 250.—Corporate 
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Properties v. City of New York, 22 N. 
Y.S.2d 539, 175 Misc. 306. ‘ 

N.Y.Sup. One who voluntarily pays 
an illegal tax or assessment cannot re- 
cover it back from a municipality.— 
County Securities v. Warwick Prop- 
erties, 24 N.Y.S.2d 971. 

The payment of an illegal tax or as- 
sessment to a municipality is not ‘“vol- 
untary” so as to preclude recovery 
back if it is made without actual or 
constructive notice of its illegality.— 
County Securities v. Warwick Proper- 
ties, 24 N.Y.S.2d 971. 

N.Y.Sup. Where petitioner conveyed 
premises while certain assessments 
were liens thereon, and as part of ad- 
justment allowed purchaser amount of 
assessments, purchaser conveyed to cor- 
poration, which in turn received adjust- 
ment to extent of assessments and 
which paid assessments, and subse- 
quent to payment Board of Estimate 
and Apportionment adopted resolution 
placing 50 per cent. of assessments on 
eity of New York and directed refunds, 
petitioner, not having paid assessments. 
to city in first instance, was not enti- 
tled to refund in summary oceeding. 
—In re Calamus Ave., 28 N.Y.S.2d 146. 

Okl. Where railroad subsequent to 
city’s annexation of property paid city 
taxes thereon for about 13 years with- 
out protest and then questioned loca- 
tion of property with respect to city 
boundaries, but continued to pay taxes 
until 22 or 23 years had elapsed, rail- 
road was “estopped” from recovering 
taxes paid on ground that ordinance 
annexing the property was void. 11 
OklLSt.Ann. § 481; 68 OkI.St.Ann. § 
263.—Lowden y. Hooper, 112 P.2d 172. 

Pa.Super. Under act to promote more 
certain and equal assessment of taxes 
in Philadelphia, provision that the 
Board of Revision thereby created 
should hear all appeals and applications 
of taxpayers, with power to rectify all 
errors, subject to appeal to the court 
of common pleas, related solely to the 
assessment of taxes and did not au- 
thorize an appeal from a decision re- 
fusing a refund of taxes paid. 53 P.S. 
Aig tlctes 4811.—In re Seidl, 18 A.2d 


Wis. In action by coal company 
against city to recover back amount 
of personal property tax levied on coal 
screenings which were shipped to dock 
company for storage until needed, 
where the coal was subject to personal 
property tax unless it was subject to 
occupational tax, complaint alleging 
that dock company stored the screen- 
ings separate from other coal and paid 
an occupational tax thereon was good 
on demurrer, though not showing that 
coal was subject to occupational tax, 
since allegation that occupational tax 
was assessed warranted inference that 
tax was properly assessed. St.1939, 
§ 70.42(1).—Stott Briquet Co. v. City 
por Supenes, 297 N.W. 354, 237 Wis. 
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Cal. A city adopting tax system of 
county, officers of which assumed city 
tax functions, must be held to have 
accepted such system charged with all 
incidents created by valid statutory 
and constitutional provisions applica- 
ble to county assessment, collection 
and refund of taxes, including county’s 
rights to make refunds in proper cases 
without city’s approval and to defend 
refund suits, pay clad Hae and se- 
cure reimbursement under statutory re- 
coupment provisions. Pol.Code, § 
3804; Const. art, 11, § 6—Los Angeles 
County v. Superior Court in and for 
Los Angeles County, 112 P.2d 10, 17 
Cal.2d 707. 

Cal.App. Under charter of San 
Francisco requiring civil service com- 
mission to hold promotional examina- 
tions ‘‘when practicable’, where there 
were at least 18 persons ready and 
willing to take a promotional examina- 
tion for the position of adjuster in the 
office of tax collector, to which they 
were eligible under the qualifications 
prescribed by commission, |‘ commis- 
sion’s action in ordering an open ex- 
amination instead of a promotional ex- 
amination, on theory that promotional 
examination was not “practicable”, 
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constituted an abuse of discretion 
len v. McKinley, 109 P.2d 429. 
Mass. The statutory provision th: 
amount of tax for which city collector 
purchases, and charges and expenses of _ 
levy and sale, and cost of recording 
deed of purchase, shall be allowed col-— 
lector in settlement, provided he 
caused deed to be duly recorded within 
30 days after purchase and to be deliv- 
ered to city treasurer, prescribes only | 
time within which deed shall be record- 
ed, rather than time for delivery of 
deed to treasurer. G.L. e. 60 
amended by St.1927, ec. 126, § 
of Lowell v. Lowell Bldg. Corpo 
34 N.E.2d 618, 309 Mass. 165. HES 
Mo.App. The validity of sheriff’ 
non est return of summons issued i 
action to enforce lien of special tax 
bill against defendants’ realty was not 
affected by admitted absence of any 
thing appearing in return itself or reé 
ord entries in case to show when writ — 
was returned to clerk’s office from 
which it was  issued.—Williams Vv. 
Luecke, 152 S8.W.2d 991. * 
Whether sheriff, making non est re- 
turn, regular on its face, of summon 
issued in action to enforce lien of spe- 


St.1939, §§ 891, 893, Mo.St.Ann. § 
741, pp. 959, 964.—Williams v. Luece 
152 S.W,2d 991. vet: 


» 
N.J.Ch. To hold receiver of rents 
and income, appointed under statut 
dealing with receivership of propert. 
to enforce collection of delinquent mu- 
nicipal taxes, liable for damage result ; 
ing from his failure to perform — 
duty to collect rents and pay them > 
municipality in reduction of unpaid — 
taxes, owner must show actual dam- 
caused thereby. N.J.S.A.App. — 
A:4-1.—Ballard v, Park Place Land Co. 
20 A.2d 439, 129 .Eq. 597, modify 
ing 12 A.2d 247, 127 N.J.Bq. 192. 
Evidence that owner of premises, for 
which receiver of rents and income was 
appointed under statute dealing with 
receivership of property to enforce col- 
lection of delinquent municipal taxes, 
recovered a judgment against tenant 
for rent due therefrom, that execution 
was issued thereon and returned nulla | 
bona by sheriff, and that inquiry was 
made of receiver by owner, but without 
avail, for any information as to as- 
sets of tenant, was not sufficient to 
show actual damage sustained by own- 
er, so as to entitle owner to decree 
against receiver for amount of rents 
due and uncollected by him. N.J.S.A. 
App. A:4-1.—Ballard y. Park Place . 
Land Co., 20 A.2d 439, 129 NJ.Bgq. © 
597, modifying 12 A.2d 247, 127 NJ. 
Eq. 192. 


A receiver of rents and income, ap- 
pointed under statute dealing with re- 
ceivership of property to enforce col- 
lection of delinquent municipal taxes, 
has duty to collect rents and pay them 
to municipality in reduction of unpaid 
taxes. N.J.S.A.App, A:4-1.—Ballard v. 
Park Place Land Co., 20 A.2d 439, 129 
N.J.Eq. 597, modifying 12 A.2d 247, 
127 N.J.Eq. 192. 

Actual damage to owner of premises,’ 
for which receiver of rents and income 
is appointed under statute dealing with 
receivership of property to enforce col- 
lection of delinquent municipal taxes, 
by reason of receiver’s failure to per- 
form his duty to use reasonable effort 
to collect rent from tenant as it ac- 
crues, is not shown unless owner proves 
that he has thereby been compelled to 
pay a greater price to redeem premises 
from tax lien than he would have had 
to pay had receiver performed his duty, 
or that he would have been able to 
redeem at lower figure but has been 
unable to redeem at higher figure. N. 
J.S.A.App. A:4-1.—Ballard vy. Park 
Place Land Co., 20 A.2d 439, 129 N.J. 
Bq. 597, modifying 12 A.2d 247, 127 
N.J.Eq. 192. 
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Where receiver of rents and income, . 
appointed under statute dealing with 
receivership of property to enforce col- 

* lection of delinquent municipal taxes, 
failed to perform his duty to use rea- 
sonable effort to collect rent from ten- 

-ant as it accrued, but owner of prem- 

: ises failed to prove that receiver’s 
: neglect caused it any actual damage, 
4 owner was entitled to decree for nomi- 


‘ 
: 


nal damages and costs. N.J.S.A.App. 
i A:4-1,—Ballard y. Park Place Land 
Co., 20 A.2d 439, 129 N.J.Kq. 597, 
modifying 12 A.2d 247, 127 N.J.Eq. 


N.C. In town’s action against former 
mayor and aldermen thereof to recover 
gum, for which mayor, as waterworks 
superintendent and tax collector, was 

alleged to have wrongfully and fraudu- 
 lently failed to account, complaint, not 
alleging, directly or impliedly, that 
other defendants acted corruptly or 
maliciously, stated no cause of action 
against them for negligent failure to 
perform official or governmental du- 
ties involving exercise of judgment and 
discretion.—Town of Old Fort_v. Har- 
mon: 13))S.Wi2d 423, 219 N.C. 241, 
N.C. In town’s action against for- 
mer mayor and aldermen thereof for 

amount of salary paid by defendants 
to another alderman as town chief of 
police, complaint \alleging that such 
payment was illegal expenditure from 
plaintiff's funds, but not alleging 
wrongful and willful action, corrup- 
tion or malice, violation of statute im- 
posing personal liability on defendants, 
; failure of adequate consideration mov- 
ing to plaintiff for funds expended, and 

a Satent to evade law, was demurrable as 
. failing to state facts sufficient to con- 

- stitute cause of action.—Town of Old 
; ay v. Harmon, 13 S.E.2d 426, 219 N. 
ee C7245. 

Pa. Where city tax collector, who 
handled school and county taxes and 
_ placed all his funds in one account, 
concealed his misappropriation of 
funds by applying to accounts for 
year in which shortage occurred, col- 
jeetions for following year, it was pre- 
gumed, in absence of clear proof to 
contrary, that no misappropriations 
were made by transferring monies 
from one fund to another fund, and 
that remittances to cover shortages in 
any particular fund were made from 
subsequent collections for that fund 
and not for one of the other funds:.— 

Mercer County v. Cantelupe, 19 A.2d 
474, 341 Pa. 464. 

Where city tax collector had differ- 
ent sureties for each of three years 
during which he _ misappropriated 
school and other funds and for a time 
concealed misappropriations by apply- 
jing to shortages for particular year 

eollections made for following year, li- 

ability was properly apportioned 

among the surety companies, all of 
which were before court, according to 


actual shortages applicable to each 
7 year, notwithstanding that most of the 
funds to cover previous deficiencies 


were taken from the last year’s collec- 
tions.—Mercer County vy. Cantelupe, 19 
A.2d 474, 341 Pa. 454, 

Pa.Super. Per capita and_ occupa- 
tion taxes levied and assessed for the 
year 1939 against employee were not 
“delinquent”? on December 30, 1939, 
within meaning of act defining the 
rights, powers, and duties of collectors 
of county, city, borough, town, town- 
ship, school district, and _ institution 
district taxes, and providing for the 
collection of such taxes from employ- 
ers of delinquent taxables, where no 
previous demand had been made on the 
employee for the payment thereof. 72 
P.S. § 5544.1 et seq.—Martin vy. Danko, 
18 A.2d 324, 143 Pa.Super. 106. 

Pa.Com.Pl. Taxes may be collected 
only by the procedure expressly pro- 
vided therefor in the statutes or ordi- 
nances imposing them.—City of Phila- 
delphia vy. Sley System Garages, 39 D, 
& C, 461 


S.C. Under statute, city is an in- 
tegral part of state and in proper 
proceedings hag a right to sue for col- 
lection of taxes. Code 1932, §§ 2569, 
2863, 7470.—Rothrock v. Oakman, 10 S, 
H.2d 345, 195 S.C. 123. 


MUNICIPAL CORPORATIONS 
; § 4461 f n 

Neb. The mayor and council of city 
which had more than 1,000 but less 
than 5,000 inhabitants, and which 
owned certain tax sale certificates, each 
of which evidenced unpaid taxes and 
acerued interest in excess of the sale 
value of the land described therein, had 
no power to enter into a contract of 
employment with an attorney at law as 
a private practitioner to foreclose such 
certificates on behalf of the city for a 
contingént attorney’s fee from the pro- 
ceeds of the _sales.—Darnell v. City of 
Broken Bow, 299 N.W. 274. 

Revenue laws neither expressly nor 
by necessary implication direct or au- 
thorize the employment by a public 
corporation, such as a municipal cor- 
poration, of the collection device of con- 
tingent fees or compensation for sery- 
ices employed in the collection of pub- 
lic revenue.—Darnell v. City of Broken 
Bow, 299 N.W, .274. 

§ 4463 

Ky. Under statute, city was author- 
ized to resort to action in circuit court 
to enforce tax lien and _ personal _li- 
ability of the taxpayer created by stat- 
ute. Ky.St. §§ 3187d, 3187g.—Rains v. 
City of Lexington, 145 S.W.2d 516, 
284 Ky. 609. 

N.Y. Neither the city of Buffalo 
nor the county of Erie was granted 
power by Legislature to make sale of 
tax liens upon property of the owner. 
Tax Law, § 150 et seq.—In re Ueck’s 
state, 35 N.H.2d 624, 286 N.Y. 1, re- 
yevsing 22 N.Y.S.2d 740, 260 App.Div. 

Pa.Com.Pl. Since the Philadelphia 
Ordinance of 1937, imposing a tax up- 
on the gross receipts from all trans- 
actions in or for the parking of auto- 
mobiles in open parking lots, provides 
in section 4 thereof that such taxes 
shall be recoverable “as other debts of 
like amount are now by law recover- 
able’, the proper procedure to enforce 
payment of such taxes is by action in 
assumpsit, and the city may not en- 
join the operation of parking lots by 
an operator who has refused to pay the 
tax.—City of Philadelphia vy. Sley Sys- 
tem Garages, 39 D. & C. 461. 

S.C. Under statute, a right of action 
existed in behalf of city of Spartan- 
burg for collection of past-due taxes 
and penalties due city by taxpayer for 
the year 1935. Code 1932, §§ 2569, 
2863, 7470.—Rothrock vy. Oakman, 10 
§.E.2d 345, 195 S.C. 123. 


The special tax collector of the city 
of Spartanburg, charged with duty of 
collecting in city’s behalf all delinquent 
taxes and penalties thereon due by de- 
faulting taxpayers to city, had capacity 
to prosecute action against taxpayer 
for past-due taxes and penalties in his 
own name, Code 1932, §§ 2569, 7470.— 
Rothrock v. Oakman, 10 S.H.2d 345, 
7195 SiG. 2123; 


§ 4464 

Tex.Civ.App. In suit by city of Ter- 
rell against directors and stockholders 
of a dissolved corperation for 1936 tax- 
es on sewerage plant sold by corpora- 
tion to city on September 12, 1936, even 
if city’s tax lien was extinguished on 
sale of plant to city, personal obliga- 
tion of company to pay 1936 taxes was 
not affected. Vernon’s Ann.Civ.St., art, 
7329.—Joy vy. City of Terrell, 143 S.w. 
2d 0%, error dismissed, judgment cor- 
rect. 


See Timmins v. Pamour Porcupine 


Gord Mines, Ltd. [1941] 2 Dom E.R. 
: § 4466 
N.¥.Sup. Under provision of Greater 


New York Charter making Code of 
Civil Procedure and rules of procedure 
in actions to foreclose real estate mort- 
gages applicable to actions to foreclose 
tax liens, statute of limitations appro- 
priate to foreclosure of a real estate 
mortgage was applicable to bar action 
to foreclose a tax lien not commenced 
until more than 23 years after sale of 
the lien by city and more than 20 
years after lien became due, as against 
contention that under express provi- 
sions of Greater New York Charter all 
taxes, assessments and water rents con- 
tinue to be, until paid, a lien, and 
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therefore enforceable at any Le” 
assignee of city’s rights. Greater New 
York Charter, §§ 1017-1051; 
1035; Rules ‘of Civil Practice, rule 107, 
subd. 6.—Sarmtasieri _v. Crane, 23 N.Y. 
S.2d 455,175 Misc. 375. 


§ 4475 ‘ 

Ky. The statute providing that an 
assessment shall be prima facie evi- 
dence of levy and of every other fact 
necessary to entitle city to judgment 
for taxes gives the assessment evi- 
dentiary value only and does not elimi- 
nate necessity for alleging in pleading 
for recovery of taxes that levy has been 
made. Ky.St. § 3187d.—City of Lex- 
ington v. Security Trust Co., 144 S.W. 
2d 524, 284 Ky. 282. 

In action by city against bank to re- 
cover taxes on unassessed property 
eonsisting of surplus and undivided 
profits, petition which did not allege 
that tax had been levied was demurra- 
ble, notwithstanding that copies of 
retrospective assessments were attached 
to petition, and that by statute an as- 
sessment is made nrima facie evidence 


of levy. Ky.St. §§ 3187d, 4019a-10, 
4092.—City of Lexington v. Security 
Peust Co.,, 144 S.W.2d 524, 284 Ky. 


S.C. In action by special tax col- 
lector of city of Spartanburg for de- 
linguent taxes due city and penalties 
thereon, complaint, which alleged that 
defendant was indebted to plaintiff as 
special tax collector in the amount of 
$3.74 for delinquent taxes levied for 
year 1935 on defendant’s. personal 
property within corporate limits of the 
city, was sufficient, notwithstanding 
that tax ordinance for year 1935 was 
not set out in complaint in haec yverba. 
Code 1932, S§ 2569, 2863. 7470—Roth- 
rock v. Oakman, 10 S.H.2d 345, 195 
S.C, 123. 

4478 


§ 

Ky. Under statute, city which 
brought action against life tenant and 
remaindermen to - enforce tax lien 
wherein attested copies of tax bills 
were filed with petition, was not re- 
quired to prove that life tenant did 
not possess other property out of 
which the taxes could be made, unless 
such question was put in issue. . Ky. 
St. § 3187d.—Rains y. City of Lexing- 
ton, 145 S.W.2d 516, 284 Ky. 609. 


§ 4480 

Tex.Civy.App. in suit by city of Ter- 
rell against directors and stockholders 
of dissolved corporation for 1936 tax- 
es, the 1936 city tax roll, though not 
certified to by assessor-collector, was 
sufficiently authenticated by testimony 
of city secretary and assessor upon the 
witness stand as to be admissible and 
a prima facie case of valid assessment 
and tax liability was shown. Vernon’s 
Ann.Ciy.St. art. 7222; Loe. and Spec. 
Acts 1911, ¢. 51, art, 30, § 16.—Joy v. 
City of Terrell, 143 S.W.2d 704, error 
dismissed, judgment correct, 


§ 4481 

Mo.App. Where every jurisdictional 
step was taken before making of or- 
der of publication following sheriff’s 
non est return of summons in action 
to enforce lien of special tax bill 
against defendants’ realty, execution 
sale of such realty to satisfy judgment 
for plaintiff may not be set aside on 
ground that judgment was void for 
want of jurisdiction over defendants’ 
persons because plaintiff did not re- 
quest nor trial court order issuance of 
alias or other summons before resort- 
ing to publication. Revy.St.1939, §§ 891, 
893, Mo.St.Ann. §§ 739, 741, pp. 959, 
Fee v. Luecke, 152 S.W.2d 

N.J.Sup. Landowners were not en- 
titled to a writ of certiorari in Su- 
preme Court to review legality of tax 
lien and tax sale proceedings by mu- 
nicipality, where application was not 
made until more than a year after 
landowners had filed answer in pro- 
ceedings in Chancery Court by mu- 
nicipality to foreclose right of re- 
demption under the certificates of tax 
sale which related to the property, 
since the chancery proceedings were 
at a stage where issuing of a writ of 
certiorari would be contrary to the 


§§ 1032, 


y time by te : 


at: 
we 


f statute. N.J.S.A. 54:5- 


epee 
54:5-101, ,54:5-102, 54:5-103,— 
: Owen Vv. y Atlantic City, 14 A.2d 464, 125 


Tex.Civ.-App. In suit by city of Ter- 
rell against directors and stockholders 
of dissolved corporation for 1936 tax- 
es, defendants’ liability to city would 
be reduced to extent of city’s assess- 
ment for support of fire department, 
where the tax levied for support. of 
fire department was unauthorized by 
the charter.—Joy v. City of Terrell, 
143 S.W.2d 704, error dismissed, judg- 
ment correct. 


4485 
La.App. A valid sale of real estate 
'may be made for delinquent taxes due 
a municipality subsequent to sale made 
for delinquent state and parish taxes, 
but such sale remains dormant until 
sale for state and parish taxes is re- 


leased through redemption or other-. 


wise, when sale for municipal one 
would automatically ripen into a_per- 
fect title. Act No. 136 of 1898, § 33 
Jones v. Town of Pineville, 200 So. 38. 


§ 4486 

D.C.Mich. Any doubt of the proce- 
dure to be followed in 1931 for sale of 
land by the city of Detroit for taxes 
would be construed in favor of its le- 
gality.—Schram vy. Safety Inv. Co., 39 
F.Supp. 519. 

Ky. City by instituting action to en- 

force tax lien, rather than by selling 
the property at auction at city hall, was 
not entitled to avoid statutory require- 
ment that particular estate in realty 
be offered for sale before the whole 
property is offered, the legislative in- 
tent being that inability of taxing au- 
thorities to collect from life tenant 
should be a ‘‘condition precedent’ to 
right to sell interests of remaindermen 
for taxes. Ky.St. §§ 3187, 31874, 
3187¢g.—Rains v. City of Lexington, 
145 S.W.2d 516, 284 Ky. 609. 

Where fact that life estate in resi- 
dence property was outstanding was set 
forth in petition in city’s action in eq- 
uity wherein city procured sale of the 
property in satisfaction of tax lien, the 
court was without jurisdiction to sell 
the whole property until the life es- 
tate was exhausted. Ky.St. §§ 3187, 
3187d, 3187g.—Rains vy. City of Lexing- 
ton, 145 S.W.2d 516, 284 Ky. 609. 


Mo. A municipality of the _ third 
class may proceed under the Jones- 
Munger Law in the sale of real estate 
for the collection of delinquent taxes. 
Mo.St.Ann. §§ 9945, 9949 et seq., 9969, 
pp. 7988, 7991 et seq., 8011; Rev.St. 
1939, § 11174, Mo.St.Ann. § 9963c¢, p. 
8007; §§ 6926, 6927, Mo.St.Ann. §§ 6780, 
p. 5607, 5608; §§ 7144-7146, 
11202-11206, Mo.St.Ann.  §§ 
6994-6996, 9944, 9970-9974, pp. 5734- 
5736, 7987, 8012, 8013.—Gilmore v. 
Hibbs, 152 S.W.2d 26. 


Pa. Where there was a lien in the 
sum of $1,300,000 for unpaid real es- 
tate taxes on a certain shipyard and 
school district, and city, in effort to 
recover on account of their claims what 
was considered to be the fair market 
value of the property pursuant to stat- 
ute providing for sale where market 
value is less than municipal tax claims, 
procured certificate of the Board of 
Revision of Taxes setting forth valua- 
tion of the fair market value of the 
realty at $100,000, action of the school 
district and city was in accordance 
with statutory procedure and_ valid. 
72 PS. § 5941.1 et seq.—Burkley v. 
oy ots Philadelphia, 15 A.2d 201, 339 

42 


"Pa. The statute ecsee ine that it 
shall be the duty of the city treasurer 
to make a report and return to Court 
of Common Pleas of the proper coun- 
ty of sales made by him for taxes and 
prescribing contents of report is ‘‘man- 
datory”. 53 P.S. § 10151.—City of 
Scranton v. O’Malley Mfg. Co., 19 A.2d 
269, 341 Pa. 200. 

Where city treasurer sold land for 
taxes in June and at subsequent dates 
before September 23, 1918, a return 
not made until October term, 1919, 
would not comply with statute requir- 
ing return at the first term succeeding 
tax sale. 53 P.S. § 10151.—City of 
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Scranton y. O’Malley Mfg. Co., 19 A.2d 
269, 341 Pa. 200. 
Pa. Where court of common pleas 


discharged rule to strike off judgment 
entered on a scire facias on municipal 
lien for taxes and the levari facias 
issued thereon, effect of decision of 
superior court reyersing order of court 
of common pleas, but not holding lien 
of city of Philadelphia invalid, was to 
deny right of city to collect taxes 
represented by lien, as the time within 
which it was required to issue a scire 
facias to continue the lien had expired. 
—City of Philadelphia v. Sulzer’s Es- 
tate, 20 A.2d 283, 342 Pa. 37, revers- 
ing Appeal of Sulzer, 16 A.2d 749, 142 
Pa.Super. 

A proceeding to enforce a municipal 
lien for taxes is a ‘proceeding in rem” 
—City of Philadelphia v. Sulzer’s Es- 
tate, 20 A.2d 233, 342 Pa. 37, reversing 
Appeal of Sulzer, 16 A.2d 749, 142 Pa. 
Super. 585. 

In proceeding by city of Philadelphia 
to enforce tax lien entered against 
property, the registered owner of which 
was described as estate of “Gustavus 
W. F. Sulzer’, mistake in setting forth 
name of defendant in scire facias and 
judgment as estate of ‘‘Augustavus W. 
EF. Sulzer” was amendable. 12 PS. 
§§ 532; 533; 53 P.S. § 2054.—City of 
Philadelphia vy. Sulzer’s Estate, 20 A. 
2d 233, 342 Pa. 37, reversing Appeal of 
Sulzer, 16 A.2d 749, 142 Pa.Super. 585. 

The provision in statute relating to 
municipal claims and tax liens, au- 
thorizing amendment of any claim, pe- 
tition, answer, replication, scire facias, 
affidavit of defense, or other paper filed 
of record, is ‘‘remedial’ in nature, and 
should be liberally construed. 53 P.S. 
§ 2054.—City of Philadelphia v. Sul- 
zer’s Hstate, 20 A.2d 233, 342 Pa. 37, 
reversing Appeal of Sulzer, 16 A.2d 
749, 142 Pa.Super. 585. 

Under provision in statute relating 
to municipal claims and tax liens, au- 
thorizing amendment of any claim, pe- 
tition, answer, replication, scire facias, 
affidavit of defense, or other paper 
filed of record, tax claims can be 
amended to set forth real name of own- 
er even after time for filing has ex- 
pired, and such amendment is not 
equivalent to substituting a new party 
after time for filing lien has passed, 
but is a correction in name of person 
intended to be deseribed. 53 P.S. § 
2054.—City of Philadelphia v. Sulzer’s 
Estate, 20 A.2d 233, 342 Pa. 37, revers- 
ing Appeal of Sulzer, 16 A.2d 749, 142 
Pa.Super. E 

In proceeding in rem by city of Phil- 
adelphia to enforce tax lien, the judg- 
ment and proceedings thereon were not 
invalid on ground that defendant 
named in writ of scire facias was the 
“estate of’? deceased, and that there 
was no such entity known to the law, 
since such words could be treated as 
mere “surplusage’ and were’ used 
merely to indicate that registered own- 
er was dead at the time lien was en- 
tered of record and the writ issued. 
53 P.S. §§ 4711, 4767.—City of Phila- 
delphia v. Sulzer’s Hstate, 20 A.2d 233, 
342 Pa. 37, reversing Appeal of Sul- 
ger, 16 A.2d 749, 142 Pa.Super. 585. 

Pa.Super. Under statutes, every own- 
er of realty in Philadelphia must reg- 
ister it at registry bureau, and if so 
registered it cannot be sold for taxes 
or other municipal claims except in 
name of the owner as returned, and 
although the proceeding is in rem it 
is contemplated that owner’s name 
shall appear in the claim and proceed- 
ings thereon. 53 P.S. §§ 4763, 4767. 
—City of Philadelphia y. Sulzer’s Hs- 
tate, 16 A.2d 749, 142 Pa.Super. 585, 
reversed 20 A.2d 333. 

While statutes requiring owners of 
realty in Philadelphia to register their 
title with registry bureau do not make 
invalid liens against property in name 
of another than registered owner, be- 
fore lien can be enforced by sale of 
property, the owner, if he has regis- 
tered his title, must be made a party 
to the proceeding and property must be 
sold in his name. 53 P.S. §§ 4763, 
4767.—City of Philadelphia vy. Sulzer’s 
Estate, 16 A.2d 749, 142 Pa.Super. 585, 
reversed 20 A.2d 233. 
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‘Testamentary trustees who did not 
register their title with registry bu- 
in city of Philadelphia as re- 
quired by statutes were in same posi 
tion as if registry acts had not been 
passed, and hence could not complain 
because they were not named in pro- “ 
ceedings for enforcement of municipal — a 
tax lien. 53 P.S. §§ 4763, Sietate, 8 
of Philadelphia v. Sulzer’s Estate, 16 
A.2d 749, 142 Pa.Super, 585, reverset 
20 A.2d 233. 

Proceedings by city of Philadelphia), 
on scire facias and judgment had there="\) 
under in enforcement of municipal tax 
lien were invalid, where scire facias was 
instituted and. judgment obtained 
against the “Estate of Augustayus W. 
¥. Sulzer” instead of the correct name 
of “Gustavus W. F. Sulzer’, since — 
change was a “material variation” ‘ 
ously affecting purpose and usefulness 
of registry acts. 53 P.S. §§ 4763, 4767. — 
—City of Philadelphia v. Sulzer’s His 
tate, 16 A.2d 749, 142 Pa.Super. 585, — 
reversed 20 A.2d 233. oF) Are 

Testamentary trustees, although they ge 
failed to register their ownership of | " 
realty as required by registry acts, had : 
such interest in property as entitled 
them to require proper enforcement of — 
lien against testator as the registere¢ se 
owner. 53 P.S. §§ 47638, 4767.—City of — 
Philadelphia v. Sulzer’s ‘Estate, 16 A.2d- 
ioe 142 Pa.Super. 585, reversed 20 A.2d 


§ 4491 a 
D.C.Mich. A provision in charter 0 
the city of Detroit requiring city ‘reas 


delinquent tag sales without ~ requirins 
publication of a description of eac 
parcel was valid, and failure to segue 
rately describe each parcel of Jand in © 
published notice did not invalidate sale byes 
thereunder in 1931, particularly where 
personal notice by letter was sent to- 
the owners.—Schram y. Safety Inv. Co. 
39, F.Supp. 519. 


Mo. Where notice of tax sale given i 
City of St. Joseph included only — 
taxes for the year 1935 and omitted 2 
taxes for 1981 and 1932 which wer 

also delinquent, the tax sale was void — 
because notice did not include all de- — 
linquent taxes as required by statute. 
Mo.St.App. §§ 6206-6229, and § 6208, 
Pp. 5330-5339, and p. 5330.—Beckwith 

. Curd, 148 S.W.2d 800. 


Pa. Testamentary trustees who did _ 
not register their title as required by — 
law could not complain because of 
lack of notice to them in proceedings — 
by city of Philadelphia for enforcement — 
of tax lien, where city did all that it 
was required to do, the registered own- 
er being dead, by posting and adver- 
tising, and there were no intervening — 
rights.) S317 PSs 4711, 4767.—City — 
of Philadelphia v. Sulzer’s HWstate, 20 
A.2d 233, 342 Pa. 37, reversing Appeal — 
ae ne 16°A.2d 749, 142 Pa, > ra 

In proceeding by city of Philadel- 
phia to enforce tax lien entered against 
property, the registered owner of which 
was described as estate of “Gustavus 
W. F. Sulzer”, mistake in setting forth 
name of defendant in scire facias and 
judgment as estate of “Augustavus W. 
F. Sulzer’ was amendable. 12 P.S. §§ 

533; 3 ; § 2054.—City of 
Philadelphia v. Sulzer’s Estate, 20 ae 2d 
233, 342 Pa. 37, reversing Appeal of 
Sulzer, 16 A.2d 749, 142 Pa.Super. 585. 

The provision in statute relating to 
municipal claims and tax liens, au- 
thorizing amendment of any claim, pe- 
tition, answer, replication, scire facias, 
affidavit of defense, or other paper filed 
of record, is ‘‘remedial” in nature, and 
should be liberally construed. 53 P.S. 
§ 2054.—City of Philadelphia v. Sulzer’s 
Estate, 20 A.2d 233, 342 Pa. 37, re- 
versing Appeal of Sulzer, 16 A.2d 749, 
142 Pa.Super. 585 

In proceeding in rem by city of 
Philadelphia to enforce tax lien, the 
judgment and proceedings thereon were 
not invalid on ground that defendant 
named in writ of scire facias was the 
“estate of? deceased, and that there 
was no such entity known to the law, 
since such words could be treated as 
mere “‘surplusage” and were used mere- 


va 
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ly to indicate that registered owner 
was dead at the time lien was entered 
of record and the writ issued. 53 P.S. 
§§ 4711, 4767.—City of Philadelphia v. | 
 Sulzer’s Estate, 20 A.2d 233, 342 Pa. 
387, reversing Appeal of Sulzer, 16 A.2d 
749, 142 Pa.Super. 585. 
=a Pa.Super. The mischief aimed at by 
registration acts requiring owners of 
realty in city of Philadelphia to regis- 
ter their title with registry bureau is 
the prevention of sales of property on 
tax claims without reasonable notice to 
- owners so that they may have an op- 
portunity to defend. 53 P.S. §§ 4763, 
- 4767.—City of Philadelphia v. Sulzer’s 
Estate, 16 A.2d 749, 142 Pa.Super. 585, 


‘Neb. The beneficial owners of taxes 
enforced by city are entitled to a strict 
accounting of the avails of tax fore- 
losures prosecuted by the city, on the 


basis of the integrity of the separate 


funds involved.—Darnell_ v. City of 
Broken Bow, 299 N.W. 274. 
-. @©kl. Where vacant city lots were 


gold at tax resale for delinquent ad 
© - valorem and special sewer improvement 
taxes, interest, penalties, and costs for 
less than amount due, the county treas- 
-urer was required under statute to set 
up a separate account of the ad valor- 
em taxes with interest and_ penalties 
and a separate account. of the special 
sewer improvement taxes with interest 
and penalties, and he was required on 
distribution thereof to deliver to the 
city. issuing the sewer warrants, 
 10/18ths of that portion of the fund 
representing the amount collected at the 
resale and credited and set apart in the 
- ) account as interest on the warrants. 
11 OkILSt.Ann. § 279; 68 Okl.St.Ann. §§ 
-432b, 432e.—City of Shawnee v. Epple, 
110 P.2d 608. 
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Fla. A city which took title to land 
- undér foreclosure of city tax liens took 
that title subject to the lien then ex: 
isting in behalf of the state and county 
for delinquent taxes theretofore accru- 
ing and evidenced by tax certificates 
then outstanding upon which a tax 
deed thereafter was issued, and that 
(34 ion eontinued to exist until it was ex- 
_ tinguished by the issuance of the tax 
» deed.—Smith vy. City of Arcadia, 2 So. 
mend 26: 
Where the holder of state and county 
tax sale certificates is not made a party 
in a suit to foreclose a municipal tax 
lien on the land so that state, county, 
and municipal liens. may be adjudicat- 
ed, a sale of the land under the fore- 
- elosure proceedings will be subject to 
the delinquent state and county tax 
‘assessment liens.—Smith v. City of Ar- 
cadia, 2 So.2d 725. 

-A city which purchases land under 
foreclosure of city tax liens foreclosed 


ea 


ps 


in proceedings instituted by the city 
takes a new and independent title 
based on the foreclosure decree with 


no different rights or remedies. than 

those which would have obtained with 

respect to a stranger had such a 
stranger been the purchaser at the 
foreclosure sale.—Smith v. City of Ar- 
cadia, 2 So.2d 725. 

; Where city foreclosed its tax liens 
with knowledge that liens of equal 
dignity for delinquent state and county 


Ss ae 


taxes were outstanding, and _ city 
bought in land and took title under 
foreclosure sale, city had the same 


right that any other purchaser at the 
sale would have had to redeem land 
from outstanding liens for delinquent 
state and county taxes, and those liens 
continued to exist until a tax deed was 
issued in due course to a purchaser un- 

Ny der state and county tax certificates.— 
y Smith y. City of Arcadia, 2 So.2d 725. 
Where city purchased lands under 
foreclosure of its tax liens, title which 
vested in city was not absolute but was 
‘ subject to defeasance by enforcement 
of then existing liens for state and 
county taxes, and it was city’s duty as 

the purchaser of a new and independ- 
ent title at city foreclosure sale to re- 
deem from state and county tax liens. 
—Smith y, City of Arcadia, 2 So.2d 725. 
Mass. The statutory provision that 
amount of tax for which city collector 
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be in position to convey absolute, unen- — es 


purchases, and. charges and expenses 
of levy and sale, and cost of: recording 
deed of purchase, shall be allowed col- 
lector in. settlement, provided he has 
caused deed to be duly recorded within 
30 days after purchase and to be deliv- 


ered to city treasurer, prescribes only 


time within which deed shall be re- 
corded, rather than time for delivery 
of deed to treasurer. G.L. ¢c. 60, § 48, 
as amended by St.1927, ¢..126, § 1.— 
City of Lowell v. Lowell Bldg. Corpo- 
ration, 34 N.E.2d 618, 309 Mass. 165: 
N.J.Sup. Where certificate of tax 
sale certified sale to borough of de- 
scribed lands, on which there wags as- 


sessed, to a named person as owner 
for the year 1930, stated amount for 
taxes, interest, and costs, and _ sale 


was duly advertised as a sale of de- 
scribed real estate so assessed, and for 
the tax and accumulated interest, ad- 
vertisement, sale, and certificate were 
on the face of the proceedings regular. 
—Becker v. Mayor and Council of 
Borough of Little Ferry, 14 A.2d 493. 
125 N.J.L. 141. 

Pa. The purported report and re- 
turn by city treasurer of tax sales 
which gave information required by 
statute concerning 386 properties sold 
to private persons but simply stated 
that the other parcels consistimg of 
more than 1,600 in all were bought by 
the city of Scranton at the time men- 
tioned by ‘the advertisement was not 
a sufficient compliance with statute. 
53 P.S. § 10151.—City of Scranton v. 
ay Mfg. Co., 19 A.2d 269, 341 
a. 


§ 4496 ; 

Ark. Where owner of portion of a 
lot undertook to pay improvement dis- 
trict taxes, but by error of the clerk 
taxes for certain years were omitted, 
and lot was later sold for improvement 
district taxes for one of the omitted 
years, but no deed was executed and 
sale was not confirmed, sale of lot did 
not convey title. Pope’s Dig. § 13864. 
—Webb v. Williamson, 152 S.W.2d 312. 

Fla. Where city of Jacksonville on 
June 38, 1940, filed bill in circuit court 
in chancery to foreclose tax liens 
against realty for delinquent city taxes, 
and final decree of foreclosure was en- 
tered and recorded in chancery order 
book, that decree was not recorded in 
compliance with provisions of statute 
concerning duty of clerk of circuit 
court to keep a judgment lien record 
did not invalidate subsequent proceed- 
ings for sale of property after owner 
failed to redeem. Acts 1939, ec. 19270, 
§§ 1, 2.—Nassau Realty Co. v. City of 
Jacksonville, 198 So. 581, 

Fla. Where the holder of state and 
county tax sale certificates is not made 
a party in a suit to foreclose a munici- 
pal tax lien on the land so that state, 
county, and municipal liens may be 
adjudicated, a sale of the land under 
the foreclosure roceedings will be 
subject to the elinquent state and 
county tax assessment liens.—Smith v. 
City of Arcadia, 2 So.2d 725. 


Ga. Under statute making the lien 
of a special assessment for street im- 
provements coequal with the lien of 
general municipal taxes, sale of land 
under general tax executions did not 
extinguish the lien of a special assess- 
ment, particularly in view of provision 
that special assessment lien shall con- 
tinue until assessment and _ interest 
thereon shall be fully paid. Laws 
1925, pp. 1562, 1564, §§ 7, 9; Code 
19338, § 92-5708.—Steele y. City of 
Waycross, 10 S.B.2d 867, 190 Ga, 816. 

A city which purchased land at gale 
for general taxes obtained title subject 
to the lien of a special assessment 
which under statute was coequal with 
the lien for general taxes, and the city 
could not convey a better title than it 
held, and hence its quitclaim deed con- 
veyed only a title subject to the lien 
of the special assessment. Laws 1925, 
p. 1564, § 9; Code 1933, §§ 89-903, 
92-4403, 92-4404.—Steele v. City of 
Waycross, 10 8.B.2d 867, 190 Ga. 816. 

Ga. Where owner of realty leased eg- 
tate for 50 years, with option to lessee 
to purchase, and with obligation on les- 
see to purchase whenever owner should 


‘defendant filed a cross-action 
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cumbered, and indefeasible title, and 
lessee obligated himself to pay all taxes, — 
and owner did not return the realty for 
taxation or pay the taxes thereon, but 
the realty was returned by the lessee, 
and the taxes thereon were assessed - 
against the lessee, and en default in 
payment of city and county taxes, 
premises were levied on and sold as the 
property of the lessee, purchasers of the 
realty at tax sales acquired the realty 
divested of the owner’s title. Code 
1933, § 92-110.—Lowe v. City of Atlan- 
ta, 11 S.H.2d 891, 191 Ga. 76; ; 

One who by inheritance succeeded to 
interest of original owner of realty 
would not be heard in equity, when 
seeking to cancel deeds of purchasers 
at sales for city and county taxes, to 
attack sales on ground that levies were 
excessive, without paying or offering to 
pay all unpaid taxes due on the realty 
during time ownership thereof was in 
the person from’ whom the realty was . 
inherited. Code 1933, § 37-104.—Lowe 
v. City of Atlanta, 11 S.B.2d 891, 191 
Ga. 76. £ 

The fact that one who by inheritance 
succeeded to interests of original owner 
in realty, which was sold for city and 
county taxes, was brought in as a par- 
ty defendant, would not render inap- 
plicable the rule that one seeking re- © 
lief from excessive tax levies, but ad- 
mitting, either expressly or by neces- 
sary implication, that he owes part of 
the tax covered by such executions, 
must pay or offer to pay the amount of 
the taxes admitted to be due, in order 
to obtain the relief sought, where such 
I ¢ seeking 
affirmative relief, to wit, cancellation of 
tax deeds.—Lowe v. City of Atlanta, 11 
S.E.2d 891, 191 Ga. 76. 

Md. In suit by owner in fee of the 
reversion of a city lot to have declared 
that purchaser at tax sale would hold 
land in trust for benefit of owner in 
fee of the reversion on ground. that 
purchaser was under duty to pay taxes, 
mayor, council, and collector of taxes 
of municipality were not ‘necessary par- 
ties”, since municipality had no interest 
to be affected and no relief would run 
against it.—Crocker v. Pitti, 16 A.2d 


Miss. Where land as a whole is as- 
sessed for ad valorem taxes, as it is\in 
city of Jackson and in state of Missis- 
Sippl, a valid assessment and sale of 
land for taxes operates to carry all of 
the title and all of the property therein 
which was assessed and sold. Code 
1930, § 8273.—City of Jackson v. Ash- . 
ley, 199 So. 91, 189 Miss. 818. 

_Where_ remote vendor sold land in 
city of Jackson under deed containing 
negative building limitations, and city 
thereafter validly assessed an ad va- 
lorem tax upon land as a whole, with- 
out regard to interests that might have 
been carved out of land, and land was 
sold in its entirety for taxes at a valid 
sale, and city purchased land and con- 
veyed it to plaintiff by deed which con- 
tained no limitations, assessment and 
sale extinguished negative limitations 


‘in remote vendor’s deed, and. hence city 


officials could not refuse to issue plain- 
tiff a building permit on ground that 
proposed building did not meet. re- 
quirements of limitations in remote yen- 
dor’s deed. Cod 1930, § 3273.—City of 
Jackson v. Ashley, 199 So. 91, 189 Miss. 


Mo, Tax deeds executed by city, as 
required by statute. were “prima ‘facie 
evidence” that all provisions of law in 
regard to tax sale hid been complied 
with, including provisicns for the giv- 
ing of notice and conducting of sale, 
but the prima facie evidence might be 
overcome by positive evidence to the 
contrary, Mo.St.Ann. § 6229, p. 5339. 
—Beckwith v, Curd, 148 S.W.2a 800. 

N.J.Ch. A tax lien certificate for 
taxes of borough could not -be en- 
forced against a first mortgagee by 
second mortgagee who had tailed to 
record the certificate until after he 


“had obtained an extension of the first 


mortgage without disclosing the exist- 
ence ot the certificate; and on the 
strength of the statement that all tax- 
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| had been paid. N.J.S.A. 54:5-51.— 
Se ay v. Phillips, 15 A.2d 782, 128 
INDE G. 155: ; Bast 
_N.J.Ch. Tax sales which were made 
to town after death of owner of realty 
for old tax assessment by town and for 
more recent taxes did not disturb the 
order of priority of lien of the state 
for transfer inheritance tax, lien of the 
United States for estate tax, and 
town’s municipal tax liens. N.J.S.A. 
54 :5—42.—Town of Irvington v. Olle- 
mar, 16 A.2d 563, 128 N.J.Eq. 402. 
N.J.Sup. Where certificate of tax 
sale by municipal tax collector of three 
lots and part of fourth lot was record- 
ed over two years before assault on its 
integrity by certiorari, prosecutor can 
take nothing by assignment of error 
that there could not be valid sale of 
such part of fourth lot, which was not 
mentioned in published notice of sale, 
and that, since all lots were assessed 
as one, other three lots were advertised 
for sale for amount of taxes exceeding 
amount due thereon. N.J.S.A. 54:5-21, 
54:5-25,  64:5-26, 54:5-81, 54:5-52, 
—54:5-100, 54 :5-101.—Hinchliffe v. 
Leper 18 A.2d 601, 126 N.J.L. 


On certiorari challenging validity of 
municipal tax collector’s sale of lands 
for delinquent taxes, burden was on 
prosecutor to prove allegations that 
lands were sold privately and not at 
advertised public auction. N.J.S.A. 
54:5-100, 54 :5-101.—Hinchliffe Vv. 
Loughlin, 18 A.2d 601, 126 N.J.L. 132. 

On certiorari challenging validity of 
municipal tax collector’s sale of lands, 
question, not raised by reasons for re- 
versal, as to whether tax sale certificate 
is invalid because it does not contain 
true certificate of acknowledgment, nor 
state liens to which it is subject, need 
not be considered. N.J.S.A. 54:5-100, 
54:5-101.—Hinchliffe v. Loughlin, 18 
A.2d° 601, 126 N.J.L. 132. ‘ 

N.Y.Co.Ct. The priority of tax liens 
or tax sale certificates properly issued 
by a municipality is not determined 
by the status of the holder as a 
municipality or an individual. Laws 
1929, c. 152, §§ 54, 60, 74.—Village of 
Babylon v. South Shore Thrift Corpo- 
ration, 22 N.Y.S.2d 668, 174 Mise. 738. 
' Pa. The title of a purchaser at tax 
sale by city treasurer is not perfected 
by the mere sale but is complete only 
when the return is made and the deed 
is delivered, 53 P.S. § 10151.—City 


of Scranton yv. O’Malley Mfg. Co., 19. 


“ALZd °269, 341 Pa. 200: 

Where return of city treasurer of 
tax sales was fatally defective, the 
deed was invalid. 53 P.S. § 10151.— 
City of Scranton v. O’Malley Mfg. Co., 
19 A.2d 269, 341 Pa. 200. 

Where property owner continued in 
possession of land notwithstanding al- 
leged sale to city which brought eject- 
ment proceeding to oust owner, there 
was no “estoppel” of landowner by 
reason of supposed “laches” from -set- 
ting up irregularities in treasurer’s 
sale. 53 P.S. § 10151.—City of Scran- 

. ton y. O’Malley Mtg. Co., 19 A.2d 269. 
341. Pa. 200. 

R.I. In suit to set aside tax deed 
from respondent town, testimony of 
complainant’s predecessor in title to 
lots conveyed that witness asked town 
treasurer what was amount of taxes 
due from complainant, and that treas- 
urer replied that complainant only 
owed tax for year after that for tax 
of which lots were sold to grantee, was 
insufticient to entitle complainant to 


relief prayed on ground that he was. 


deceived by treasurer’s statement, in 
absence of testimony by such witness 
that he inquired about taxes due on 
such lots, which were assessed to him 
in year of delinquency.—Carbonetta v. 
Panone, 18 A.2d 887. 

An owner of lots, sold by town for 
tax assessed to his predecessor in title, 
held not entitled to cancellation of tax 
deed on ground that he was misled by 
town’s failure to note on bill for fol- 
lowing year’s tax, assessed to him, that 
preceding year’s tax had not been 
paid.—Carbonetta v. Panone, 18 A.2d 
887. 

Where grantor and grantee of lots 
were given adequate notice of town’s 
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sale thereof for unpaid tax assessed 
to grantor, grantee could not reason- 
ably rely on town treasurer’s state- 
ment to grantor that grantee owed only 
tax for following year as ground for 
cancellation of tax deed.—Carbonetta 
v. Panone, 18 A.2d 887. 
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Pa. In a proceeding by city for an 
order on the sheriff to sell on its 
judgment for city taxes certain realty 
clear of liens, statutes relating to the 
validating of tax liens and statutes re- 
lating to judicial sales and the pre- 
serving of the lien of mortgages, were 
not applicable. 53 P.S. §§ 2021 et seq., 
206 U3” Act May) 23> 1923, "Pie "316° 
. § 651.—City of Erie v. A Piece 
of Land Fronting on Southeast Corner 
of Highth and Peach Streets, 14 A.2d 
428, 339 Pa, 321. 
4504 


§ 

Tex.Civ.App. A petition which 
prayed for injunction against sale of 
land by city for taxes without court 
order and which trial court treated as 
one for a final or perpetual injunction 
could not on defendant’s appeal from 
a perpetual injunction be construed 
as giving plaintiff the right to a tem- 
porary injunction. Vernon’s Ann.Civ. 
St. arts. 2092, § 12, and 4654.—City of 
Fort Worth v. Tarlton, 151 S.W.2d 268. 


§ 4509 
Ark, The redemption of property 
from improvement district’s tax sale 


was not changed into a “purchase” of 
the property by a deed headed ‘‘quit- 
claim deed.” Pope’s Dig § 13864.— 
Webb vy. Williamson, 152 3.W.2d 312. 

Where it was claimed that owner’s 
purchase of lot at improvement dis- 
trict’s sale was a redemption and not a 
purchase because of the statements in 
the deed, entire deed was considered in 
determining its meaning.—Webb vy. 
Williamson, 152 S.W.2d 312. 

Fla. The owner of property may re- 
deem from municipal tax sale certifi- 
cates and subsequent taxes paid, at 
any time before issuance of a valid 
tax deed. Comp.Gen.Laws 1927, § 985. 
—Banks v. Shaw, 198 So. 341. 

In suit by property owner to can- 
cel admittedly void municipal tax deed 
and to redeem, where defendant had 
acquired municipal tax sale certificates 
and paid subsequent municipal taxes 
for a sum equal to only a small frac- 
tional part of the face of the certifi- 
cates and subsequent taxes, property 
owner was entitled in equity to re- 
deem and to have defendant’s lien can- 
celed upon payment by property oOwn- 
er of an amount equal only to the 
amount which defendant actually paid 
for the certificates and the subsequent 
taxes, plus interest. Comp.Gen.Laws 
ek § 985.—Banks v. Shaw, 198 So. 


Fla. Tax certificates evidencing liens 
for unpaid: ad valorem taxes assessed 
by city of Arcadia were subject to fote- 
elosure, notwithstanding irregularities 
in assessments, where irregularities 
not amounting toe denial of due process 
of law were cured by special acts,-and 
the lack, if any, of due process of law 
was overcome by Charter Act requiring 
enforcement of tax to be by proceeding 
in chancery with notice duly served on 
property owner, and taxpayers were 
duly served and were given opportuni- 
ty to be heard on all questions. Acts 
1911,.,c,,.63.23;, Sp:Acts.. 19338, .¢, 163095 
Sp.Acts 1939, ¢. 19683.—Jones. v, City 
of Arcadia, 3 So,2d 338. 

Ga. The petition of one seeking in 
equity to redeem property sold for mu- 
nicipal taxes and admitting that stated 
amounts had been paid for the proper- 
ty at the sale but failing to allege pay- 
ment or tender of such amount before 


filing of suit was demurrable, Laws 
1937, p. 496, § 3; Code Ann. §§ 20- 
1105, 92-4402, 92-8301.—Forrester y. 


Lowe, 15 8.H.2d 719. 

Where property was sold in 1935 for 
municipal taxes, and no attempt to re- 
deem was made for a period of more 
than two years thereafter, the right to 
redeem terminated and owner was di- 
vested of all title, 
in the property, and was without right 
to redeem the same property from tax 
sale to county in 1934, regardless of 


right and interest. 
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whether redemption period had __ex- He: 
pired. Laws 1937, p. 496, § 3; Code — 


Ann. §§ 20-1105, 92-4403, 92-8301.— 


* 


Forrester v. Lowe, 15 8.H.2d 719. iba 


Mass. An appeal by former landown- — 
er from decision of land court in action 
to foreclose rights of redemption, find- 


ing valid certain tax titles acquired by ee 


city brought before Supreme Judicial — 
Court: only questions of law apparent 
on the record.—City of Boston v. Bos- 
ton Port Development Co., 30 N,H.2d 
896, 308 Mass. 72. ; 


The findings of fact of judge of land — : 


court in action to foreclose rights of 


redemption under certain tax titles ac~ (ie 
quired by city must be accepted as true _ 
on appeal by former landowner, and if, 


upon all facts thus disclosed and rea- 


sonable inferences of which they aré ‘a 


susceptible, ultimate finding as to va- — 
lidity of tax titles is justified as matter 


of law, ultimate finding must stand— 
Boston yv. Boston Port Develop- ee 


City of 
ment Co., 30 N.H.2d 896, 308 Mass. 72. — 
In city’s suit to foreclose right of re- 
demption under tax titles, it could not 


be held as matter of law that evidence 
that demand was mailed to treasurer 
at “e y' ~ 


wrong address, but that letter, which 


of company, which owned land 


bore return address of tax collector, 
was not returned, did not sustain land 
material irregularity in service of de- — 
mand. G.L.(Ter.Ed.) c. 


ruling that certain tax titles were valid, © 


land court’s findings that landowner ~ . 
was not substantially harmed by irreg- 


\ 


ularity in service of demand, held not ~~ 


_ 


4 
court’s inference that demand was re- 


ceived by treasurer so as to render im- — ’ 
: 60, §§ 1, 16) jm 
37.—City of Boston v. Boston Port De- 
Nelo panestt Co., 30 N.E.2d 896, 308 Mass. 


On appeal from land court’s decision 


an error of law apparent on the face 


of record and hence land court’s ulti- — 
mate finding in favor of holder of tax 
titles would stand. G.L.(Ter.Hd.) e. 60, | 
§§ 1, 16, 37.—City of Boston v. Boston 
Port Development Co,, 30 N.E.2d 896, 
308 Mass. 72. 

In city’s suit to foreclose right of 
redemption, involving the validity of 
tax titles, the question whether the 
method of assessment is reasonable is 
in each case largely a matter of fact 
for the judge.—City of Boston v. Boston 
Port Development Co., 30 N.E.2d 896, 
308 Mass. 72. : 


In city’s suit to foreclose right of 
redemption under certain tax titles, — 


land court’s finding that assessment of 
taxes was not illegal because of any 
improper or arbitrary division of land | 
into lots by assessor, since land had 
been thus assessed for years in ac- 
cordance with a plan on file in asses- 
sor’s office and taxes paid without ob- 
jection, disclosed no reversible error of 
law apparent on the face of the record, © 
regardless. of whether or not the plan 
was filed by agent of landowner or of 
landowner’s predecessor in interest.— — 
City of Boston y. Boston Port Develop- 
ment Co., 30 N.E.2d 896, 308 Mass. 72. 

In city’s suit to foreclose right of 
redemption under tax titles, land court’s 
finding that descriptions in notice of 
tax sale of the lots, which in some 
instances referred to a named plan on 
file in assessor’s office and in other 
instances referred to the ‘‘same plan” 
in addition to containing other descrip- 
tive bounds, were substantially ac- 
curate so as to sustain validity of tax 
titles, disclosed no errors of law ap- 
parent on the face of the record.—City 
of Boston vy. Boston Port Development 
Co., 30 N.E.2d 896, 308 Mass. 72. 

In city’s suit to foreclose right of re- 
demption under tax titles, land court’s 
finding, that description of a parcel of 
land in tax deed was not insufficient to 
sustain validity of tax title, disclosed 
no error of law apparent on the face 
of the record to warrant a reversal.— 
City of Boston v. Boston Port Develop- 
ment Co., 30 N.H.2d 896, 308 Mass. 72. 

Mass. One paying city tax collector 
amount sufficient to redeem land, to 
which another held tax title as matter 
of ‘record, and receiving redemption 
certificate, which was recorded on 
margin of record of tax deed, could net 
maintain petition to foreclose rights of 
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_Tedemption on such land, as petitioner 
failed to show that she was holder of 
tax title. GL. c. 60, § 62, as amended 
by St.1924, « 8; § 63; G.L.(Ter.Ed.) 
 ¢. 60, § 65, as amended by St.1938, ¢. 
_ 205.—Polep v, Joseph P. Manning “Co., 
-_ 35 N.E.2d 487, 309 Mass. 552. 

_- ~-Neb. The foreclosure of tax sale cer- 
_  tifieates by a civil action was clearly 
Within statutory powers of city, and 
the lawful employment of an attorney’s 
services for that purpose was within 
- eorporate functions thereof and clearly 
contemplated by the provisions of its 
- municipal code. Comp.St.1929, §§ 77- 
2009 to 77-2011, 77-2040.—Darnell v. 
_ City of Broken Bow, 299 N.W. 274. 
 NJ.Sup. A borough could not im- 
pose a tenant’s unpaid personalty tax 
as a lien upon the realty, and could 
‘not sell such realty on nonpayment of 
the tax and impose additions on tax 
collector’s books to redemptive re- 
quirements under tax sale certificate 
for continued failure to pay personalty 
tax.—Becker v. Mayor and Council of 
- Borough of Jiittle Ferry, 14 A.2d 493. 
"125 N.J.L. 141. 


N.J.Sup. . Where owner of land sold 
for delinquent municipal taxes paid un- 
der protest amount demanded by hold- 
er of tax sale certificate, without seek- 
ing appropriate remedy to test validity 
of demand because immediate redemp- 
tion was necessary in order to fulfill 
-owner’s contract to sell the land, such 
ayment was a “voluntary payment’’ 
for which there could be no recovery. 
N.J.S.A. 54:5-54.—Margolis v. Inter- 
boro Holding Corporation, 18 A.2d 28, 
125 N.J.L. 614. 


\ 


- The fact that owner of land sold for 
delinquent municipal taxes neglected 
to make redemption by paying the cor- 
rect amount required therefor to tax 
- eollector as provided by statute and 
~ then, in order to effect redemption so 
that he could comply with contract to 
sell land, had to pay amount exacted 
by holder of tax sale certificate, did ‘not 
- constitute such payment a payment un- 
der “duress” so as to entitle landown- 
-* er to recover back an alleged overpay- 
ment, notwithstanding payment was 
made under protest. N.J.S.A. 54:5-54. 
—Margolis v. Interboro Holding Cor- 
' poration, 18 A.2d 23, 125 N.J.U..614. 


BAG § 4515 
. Fla. Municipal taxation of lands 
_‘ wholly unsuited for municipal purposes 
and so conditioned and situated that 
they can receive no present or reason- 
ably prospective benefit from their in- 
eorporation in municipality may be en- 
_ joined, when there is no adequate rem- 
edy at law and landowners have not 
lost right to resist such unlawful taxa- 
tion by waiver, acquiescence or other- 
wise.—Riviera Club vy. City of Ormond, 
2°So.2d 721. 
- An injunction against municipal tax- 
ation of lands wholly unsuited for mu- 
- nicipal purposes and receiving no ac- 
; tual or potential benefit from their in- 
elusion in municipality does not change 
municipality’s boundary lines, but re- 
strains such taxation of lands while 
they receive no such benefit.—Riviera 
W Club y. City of Ormond, 2 So.2d 721. 
q Ga. In action to enjoin collection of 
x municipal taxes, it was not sufficient 
i 
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to allege that plaintiffs offered and 

stood ready to pay amount admitted to 

be due. Code 1933, § 37-104.—Clisby v. 

5 City of Macon, 13 S.H.2d 772, 191 Ga. 
749, 

In order to permit plaintiffs to come 

into equity to have enjoined allegedly 


_. illegal and excessive assessments of 
; yalues of property for taxation by a 
municipal corporation, it was essential 


that plaintiffs should have paid or ten- 
dered the amount admitted to be due, 

. and such failure could not be cured by 
subsequent payment of the amount ad- 

me initted to be due, and action was prop- 

\- erly dismissed where there was no pay- 
ment or tender. Code 19338, § 37-104. 
—Clisby v. City of Macon, 13 S.E.2d 
ieee Gas, t49. 

Mica, A court of equity will not in- 
terfere with the determination of .as- 
sessing officers of a city, unless there 
is fraud, intentional overassessment 
amounting to fraud, or discrimination. 


MUNICIPAL CORPORATIONS 


—22 Charlotte, Ine., v. City of Detroit, 
293 N.W. 647, 294 Mich. 275 a 

The fact that taxpayer was left in 
the dark as to how actual assessment 
by assessing officers of city was ar- 
rived at~-did not show ‘arbitrariness’ 
on the part of the officers, so as to 
authorize intervention by a4 court of 
equity, since the determination of the 
weight to be given each factor is not 
“arbitrariness” except in the sense in 
which many honest and sensible judg- 
ments are so.—22 Charlotte, Ine., Vv. 
City of Detroit, 293 N.W. 647, 294 
Mich, 275. , 

Pa. A bill in equity alleging that 
church land was exempt from taxation, 
and praying that municipal authorities 
be restrained from levying taxes 
against land, was properly dismissed if 
part of land was not exempt.—First 
Baptist Church of Pittsburgh v. City 
of Pittsburgh, 20 A.2d 209, 341 Pa. 
668, 134 ALR. 1169. . 

Tex.Civ.App. Where city taxes on 
plaintiffs’ property would not become 
delinquent until February 1, 1941, and 
plaintiffs did not allege necessity for 
temporary writ of injunction, plain- 
tiffs were not entitled to a temporary 
injunction in September, 1940, enjoin- 
ing city from bringing suit for or 
collecting taxes on plaintiffs’ property 
at an assessed valuation in excess of 
specified amount.—City of Beaumont v. 
Night, 145 S.W.2d 222. ‘ ; 

An ex parte temporary injunction re- 
straining city from suing for and col- 
lecting taxes upon plaintiffs’ property 
at an assessed valuation in excess of 
specified. amount was required to be 
supported by pleaded affirmative facts 
as distinguished from mere legal con- 
elusions.—City of Beaumont v. Night, 
145 S.W.2d 222. ; 

Hx parte temporary injunction re- 
straining city from suing for and col- 
lecting taxes on plaintiffs’ property at 
an assessed valuation in excess of speci- 
fied amount, which would preclude 
city from putting in issue on a trial 
on the merits its right to claim taxes 
on a valuation in excess of specified 
amount, was improper as granting re- 
lief to which plaintiffs were entitled 
only by a final judgment on a trial on 
the merits.——City . of . Beaumont | v. 
Night, 145 S.W.2d 222. 

§ 4537 

Pa.Super. Where property was sold 
to first mortgagee at sheriff’s sale for 
an amount representing record court 
eosts and taxes, calculated with inter- 
est and penalties, city, schosi district, 
and county properly refused a tender 
by first mortgagee of an amount suffi- 
cient to satisfy their respective tax 


claims without penalties and interest, 
ealeulated in accordance with Tax 
Abatement ‘Act. of 19388.- 72 P.S. § 


5571 et seq.—Kevstone State Building 
& Loan Ass’n v. Sabo, 14 A.2d 831, 140 
Pa.Super. 599. 

A mortgagee can take advantage of 
tax abatement statutes by paying taxes 
before sheriff’s sale and having taxes 
so paid included in his judgment, and 
mortgagee is in no‘sense a ‘‘volunteer.” 
72 P.S. § 5571 et seq.—Keystone State 
Building & Loan Ass’n y. Sabo, 14 A.2d 
831, 140 Pa.Super. 599. 

Under Tax Abatement Act of 1938, 
the benefits of the act are extended 
to a mortgagee, but this means a 
mortgagee who has an existing mort- 
gage on realty, and not a person whose 
lien has been discharged by a sheriff's 
sale and whose claim is transferred 
to the fund in sheriff's hands. 72 P-S. 
§ 5571 et seq.—Keystone State Build- 
ing & Loan Ass’n v. Sabo, 14 A.2d 831. 
140 Pa.Super, 599. 

S.C. Under statute, a right of action 
existed in behalf of city of Spartan- 
burg for collection of past-due taxes 
and penalties due city by taxpayer for 
the year 1935. Code 19382, §§ 2569, 
2863, 7470.—Rothrock v. Oakman, 10 
S.H.2d 345, 195 S.C. 123. 

The special tax collector of the city 
of Spartanburg, charged with duty of 
collecting in city’s behalf all delinquent 
taxes and penalties thereon due by de- 
faulting taxpayers to city, had capacity 
to prosecute action against taxpayer 
for past-due taxes and penalties in 
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; , "tae eK 
his own name. Code 1932, §§ 2569, — 
7470.—Rothrock v. Oakman, 10 S.B.2d_ 
845, 195: S.C..123. ; fice Es 

In action by special collection of City 
of Spartanburg for delinquent taxes due 
city and penalties thereon, complaint, 
which alleged that defendant was in- 
debted to plaintiff as special tax col- 
lector in the amount of $3.74 for de- 
linquent taxes levied for year 1935 on 
defendant’s personal property within 
corporate limits of the city, was suffi- 
cient, notwithstanding that tax ordi- 
nance for year 1935 was not set out in 
complaint in haee verba. Code 1932, 
§§ 2569, 2863, 7470.—Rothrock vy. Oak- 
man, 10 S.H.2d 345, 195. S.C. 123. 

Yex.Civ.App. The statute providing 
that the state or any county or other 
subdivision of the state, except those 
which do not adopt the provisions of 
the statute, shall collect penalty on a 
different basis, had no application to 
suit by state to recover state and 
county taxes, wherein city and inde- 
pendent school district intervened seek- 
ing. judgment for delinquent taxes, 
where. record failed to show that stat-_ 
ute was adopted by city or independent 
school district, and therefore the pen- 
alty would be calculated according to 
statute providing for a penalty of ten 
per cent. and statute as amended, re- 
ducing the penalty to eight per cent. 
Vernon’s Ann.Ciy.St. arts. 7336, 7336d. 
—Love v. Spur Independent School 
Dist., 143 S.W.2d 793. 


§ 4546 

Ill.App. The statute providing that 
judgments against cities authorized to 
levy a tax to pay judgments shall be 
paid out of the judgment tax fund 
in the order in which j ments were 
obtained is valid. Smith-¥ffurd Stats. e. 
24, § 697a.—People ex rel. Ratkowski v. 
Kelly, 33 N.H.2d 237, 309 Il.App. 445: 

La. The .constitutional amendment 
of 1921 providing means to ‘increase 
size of fire and police departments of 
city of New. Orleans and to increase 
pay of members of departments con- 
templated that city would continue to 
maintain, fire department in same man- 
ner as it had before amendment and 
would use funds derived from tax pro- 
vided .for in amendment to increase 
services. of department and pay of its 
members: -Const.1921, ) art. 14,.°§ 25; 
as amended, see Act. No. 260 of 1928.— 
Ziemer v. City of New Orleans, 197 
So. 754, 195 La. 1054. ; 

Where city of New Orleans. availed 
Utself of constitutional provisions an-: 
thorizing city to levy a special tax, to 
maintain double platoon system in city 
fire department and triple platoon sys- 
tem in police department and to in- 
crease pay of members of departments, 
and city neglected to. pay members of 
fire department the amount of appro- 
priations made for such department 
in years preceding adoption of consti- 
tutional amendments plus one-half of 
avails of tax in excess of two wills, 
distribution among members of fire 
department of one-half of avails of tax 
in excess of two mills on a per capita 
basis was proper where per capita in- ~ 
erease in members’ pay was equitable. 
Act No. 58 of 1910; Const.1921, art. 
14, § 25, as amended, see Act No. 260 
of 1928.—Ziemer v. City of New Or- 
leans, 197 So. 754, 195 La. 1054. 

Neb. Municipal taxes levied for one 
purpose ordinarily cannot be applied 
by the municipality to another pur- 
pose.—Darnell v. City of Broken Bow, 
299° N.W....274. 

Taxes levied by a municipal corpora-. 
-tion for a definite purpose may not be 
diverted from that purpose at the mere 
option of the authorities levying the 
taxes.—Darnell v. City of Broken Bow, 
299 N.W. 274. 


_ N.¥.Sup. The word ‘‘may” as used 
in provision of the Public Housing 
Law that a municipality “may” levy 
certain taxes, and revenues resulting 
from imposition of such taxes “may” 
be used for municipal periodic sub- 
sidies, must be interpreted in its or- 
dinary permissive sense, and city of- 
ficials could lawfully use difference 
between revenues derived from oc- 
cupancy tax and amount presently nee- 
essary for housing subsidies for gen- 
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purposes, — rari Taead a ac- 
e revenues as a_ reserve for 
housing ere subsidies, Public Hous- 
ing Law, §§ 94, 110, 112; Uneonsol. 
Jaws, §§ 2310 et seq., 2322: Loc. Law 
oad NOW LS peas Const. art. 18, § 

» New York City Chatter of 1936, 
a 130, 168, 169; Laws 1934, Ex. Sess. 
¢., 873, .as amended.— W ilmerding vy. La 
Guardia, 26) N.¥.S.2d> 105, 

Tex.Cr.App. In matters of police 
protection, cities have taxing, as well 
as licensing, power, and owe duty to 
furnish needed police protection to all 
persons engaged in lawful occupations 
with proceeds of taxes, whether such 
oceupations demand much or little po- 
Bene. ex parte Newberg, 143 S.W.2d 


Wash. A city was under obligation 
to holders of defaulted local improve- 
ment bonds and interest coupons there- 
on, issued under protection of local 
improvement guaranty act of 1925, to 
levy for benefit of such holders taxes 
sufficient to redeem warrants issued to 
purchase such securities, provided that 
total of such levies should not ex- 
ceed 5 per cent. of the bonds or war- 
rants issued after effective date of the 
act including bonds or warrants issued 
after effective date of subsequent stat- 
ute, and taxes from such levies should 
be identified or earmarked so as to 
inure to benefit of such holders. Laws 
Ex.Sess.1925, ce. 183; Laws 1927, c. 209. 
—State ex rel. Washington Mut. Sav. 


Bank y. City of Bellingham, 111 P.2d 
781. 
§ 4550 
€.C.A.U1. City taxpayers have a 


right to see that public money is prop- 
erly appropriated, and they cannot be 
deprived of that right.—Getz v. City 
of Harvey, 118 F.2d “817. 

Ohio App. ‘The right of a taxpayer, 
suing on behalf of a village, can rise 
no higher than those rights of the vil- 
lage itself, nor can the taxpayer as- 
sert a better claim for the village than 
it could assert in its own behalf.—Voll- 
mer vy. Village of guiher st, 29 N.E.2d 
379, 65 Ohio App. 2 

§ 4553 

Neb. A resident and taxpayer of 
city had a right to maintain action to 
have sheriff" s deed as result of tax fore- 
elosure proceeding set aside and city 
decreed to be the owner of the re- 
alty, on city’s refusal to do so, with- 
out showing any interest peculiar to 
himself.—Taxpayers League of Wayne 
County v. Wightman, 296 N.W. 886 

N.M. A_ resident taxpayer of city 
was uuthorized to prosecute action in- 
volving right of city to vacate a por- 
tion of park situated within the city.— 
McCarter v. City of Raton, 115 P.2d 90. 
45) N.BIL. .3 81. 

N.Y.Sup. A taxpayer’s action will 
not lie on a mere showing of illegal- 
ity without waste or injury to the mu- 
nicipal and public interests, and thus 
to the taxpayer himself.— Wilmerding 
v. La Guardia. 26 N.Y.S.2d 105. | 

Pa.Com.Pl. Equity has jurisdiction 
to test the validity of an ordinance 
creating a public office and to deter- 
mine the right of the officer to receive 
compensation.—White y. City of Ches- 
ter, 30 Del. 86. 


W.Wa. Where a power is vested in a 
public authority and the exercise of 
such power is allegedly tainted by 
fraud, the same may be set aside at 
the suit of a citizen and taxpayer of 
the political subdivision in which such 


authority is permitted to function.— 
Miller v. Huntington & Ohio Bridge 
Co., 15 S.E.2d 687. 


§ 4557 - 

Mo. A freeholder and taxpayer in a 
third-class city could complain of con- 
tract between city and the- Works 
Progress Administration for the con- 
struction of a park, recreational center, 
and fair grounds only in so far as the 


enterprise violated its rights, and 
where city had issued bonds, bought 
land, and started to build, and the 


Administration contributed money, fur- 
ther steps to be taken rested in the 
determination of the two contracting 
parties subject to the requirements of 
the law. Mo.St.Ann. § 2962, p. 1827. 
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—Aquamsi Land Co. v. ie of Cape 
Girardeau, 142 S.W.2d 332. 

N.Y.Sup. In taxpayer’ hs action to de- 
clare invalid an operating contract be- 
tween city of New York and private 
corporation, whereby private corpora- 
tion undertook to operate a foreign 
trade zone theretofore operated by city 
under a federal grant obtained from 
Foreign Trade Zones Board, plaintiffs 
could properly urge that an assignment 
or transfer of grant by city was a 
violation of statute authorizing grant, 
since city might, in consequence, incur 
obligations and _ liabilities ultimately 
compensable from city funds. General 
Municipal Law, 51; Laws 19365, ¢. 


246 5. Administrative Code, § 1— 0.0 et 
seq. 5519 i § 8la ’et seq., and 
§ 81q.—American Dock Co. v. City: of 


py York, 21 N.Y.S.2d 943, 174 Mise. 


§ 4563 
Me. In cases of quasi-municipal cor- 
porations where interest of taxpayers 
is negligible, proceedings in equity to 
obtain redress for wrongs to corpora- 
tion should not be entertained when 
brought by taxpayers alone.—Burkett 

v. Blaisdell, 17 A.2d 460. 


§ 4565 — 

Iowa, A _ privately owned electric 
company, which was taxpayer in city 
and which held and exercised fran- 
chise for maintenance of electrie dis- 
tribution system, could maintain ac- 


tion to enjoin city from granting a 
competing franchise to another city. 
Code 1939, § 6128.—Central States 


Electric Co. v. Incorporated Town of 
Randall, 297 N.W. 804, 230 Iowa 376. 

Ky. The city of Covington and mu- 
nicipal housing commission could not 
be enjoined from entering into con- 
tracts for slum clearance projects on 
ground that city’s financial condition 
was such that city could not legally 
pay for property to be condemned or 
acquired, where not only statute but 
ordinances and contracts indicated that 
funds should be furnished by housing 
commission from proceeds of bonds 
and federal subsidies and that they 
did not ereate a financial obligation or 
debt against the city. Ky.St. § 2741x- 
10; United States Housing Act of 1937, 
§ 1 et seq., 42 U.S.C.A. § 1401 et seq.— 
Douthitt v. City of Covington, 144 S.W. 
2d 1025, 284 Ky. 382. 

N.Y.Sup. The provisions of statute 
authorizing taxpayer’s action against 
municipal officers, commissioners, etc., 
to prevent illegal official acts or waste 
of municipal property or funds, are 
intended to permit a taxpayer to test 
legality of municipal officer’s or board’s 
act, not legality of municipal corpora- 
tion. General Municipal Law, § 51.— 
Petition of Board of Fire Com’rs of 


Columbia-Litchfield Fire Dist., 29 N.Y. 
8.2d 605. 
Pa.Com.Pl. A taxpayer’s bill is a 


class bill and can be filed only in the 
eommon interest of aH taxpayers of 
the municipality to prevent the wrong- 
ful expenditure of public money or the 
wasting of public assets.—White v. City 
of Chester, 30 Del. 


S.C. The accuracy ‘of press releases 
furnished by the United States Hous- 
iug Authority and published by local 
housing authority did not afford basis 
for equitable relief by way of an in- 
junction restraining local authority 
from performing certain functions. Act 
March 19, 1934, 38 St. at Large, p. 
1368, as amended.—Woodworth v. Gall- 
man, 10 S8.H.2d 316, 195 S.C. 157, 

See Jenkins v. Winnipeg & Bentley 
[1941] 1 Dom.L.R. 477. 


§ 4572 
Alaska. Whether taxpayer could 
maintain suit to have contract entered 
into by city giving transportation com- 
pany a preference in use of city dock 
declared ultra vires and void, and to 
enjoin the city from operating the dock 
and from expending moneys from gen- 
eral fund for maintenance and opera- 
tion of the dock, did not depend upon 
whether taxpayer personally had suf- 
fered some loss or inconvenience as 
result of the contract. Laws 1935, ec. 
48, amending Comp.Laws 1933, § 2383. 


to invoke the jurisdiction of court of — 


' maintain suit to have contract entenads 
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zRemmer v. City of pees 9 Alaska “a 
7 = 


Til. Equity will not inperter tbo in- Piet 
junction at suit of taxpayers to pre-— 
vent trifling expenditures arising out — 
of elections for the reason that the in- i 
jury occasioned thereby is too trifling - 


equity.—Fletcher y. City of Paris, 35 
N.B.2d 329, 377 Il. 89. ( 
Where primary purpose of suit to. é 
enjoin holding of an election submit- : 
ting an ordinance providing for con- 
struction of municipal light and power 
plant and to enjoin paying out of any ~ 
funds of city for expenses in connec- — 
tion with the election or incurring any 
obligation in connection with election 
was to have court declare the ordi- 
mance invalid and suit was brought by — 
citizens and taxpayers who had no 
right otherwise to question validity of 
ordinance upon the grounds urged, 
validity of ordinance could not be thus 
prematurely attacked and court did 
not have jurisdiction 
Smith-Hurd Stats. c. 111%, 
Fletcher v. City of Paris, 35 N.B 
329, 377 Tl. 89. 

Mass. The restraint of illegal | e3 % 
enditures by public officers at the | 
instance of the citizens or taxpayers is 
not within general equity jurisdiction. 
—Stone v. Hughes, 34 N.H.2d 610, ene, 
Mass. 300. 

N.Y.Sup. A taxpayer has ri nt to 
maintain action under Civil Service 
Law for injunction restraining pay-- : 
ment of salaries to persons who are — 
alleged to have been illegally employed _ 
and continued in positions. Civil Serv- 
ice Law, § 28.—Welling v. Portfoli 
26 N.Y.S.2d 823. oP 

In taxpayer’s action under — Civil a 
Service Law for injunction Testa eae 
payment of salaries to persons alleged 
to have been illegally employed an ee b 
continued in positions, court shoul ea 
not hesitate to grant preliminary relief — 
if it is of belief that plaintiff has meri- ae 
torious cause of action. Civil Rarvicels a 
Law, § 28—Welling v. Portfolio, 
N.Y.S.2d 823. 


§ 4574 
Alaska, Whether taxpayer 


into by city giving transportation com- es 
pany a preference in use of city dock 
declared ultra vires and void, and to 
enjoin the city from operating the 
dock and from expending moneys . 
from general fund for maintenance — #3 
and operation of the dock, did not de- 
pend upon whether taxpayer personal- 
ly had suffered some loss or iIncon- | 
venience as result of the contract. 
Laws 1935, ¢. 48, amending Comp. © 
Laws 1933, § 2383._-Femmer Vv. City of ‘ 

Juneau, 9 ‘Alaska 175. Ea 

I. App. The court in absence of ie 
fraud, could not on application of tax- 
payer and lowest bidder restrain mem- | 
bers of city council from entering into | 
contract for collection and disposal of ie 
garbage after accepting a bid which 
was not the lowest bid made—Panozzo 
v. City of Rockford, 28 N.E.2d 748, 306 
IiLApp. 443. 

N.Y.App.Div. A judgment declaring — 
illegal, null, and yoid an agreement be- 
tween New York City and qa corpora- — 
tion whereby the corporation under- 
took and assumed to operate a for- — 
eign trade zone theretofore operated by 
the City of Stapleton on Staten Island 
in the Borough of Richmond under a 
federal grant obtained from the For- 
eign ‘rade Zones Board and whereby 
the city agreed to maintain the physi- 
cal condition of the fixed property and 
fixed equipment in the zone and_per- 
manently enjoining city, its officers, 


* and corporation from performing any 


terms of the agreement was aflirmed. 
General Municipal Law, § 51; 19 U.S. 
C.A. § 81g. American Dock Co. y. 
City of New York, 26 N.Y.S.2d 704, 
261 App.Div. 1063, affirming pit N.Y.S. 


2d 943, 174 Misc. 813, affirmed 36 N. 
B.2d 696. 
N.Y.Sup. The _ section of Second 


Class Cities Law providing that con- 
tracts to supply materials to such Cities 
shall be let to lowest bidders giving 
adequate security, but that all bids 
may be rejected, if lowest bid is ex- 
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§ 4574 
cessive, does not require city council to 
accept lowest bid or reject all bids 
and readvertise for bids, but merely 
seeks to prevent arbitrary action and 
allow council to determine whether 
‘city’s specifications have been met, and 
court will not restrain city authori- 
ties from entering into contract with 
‘another bidder than lowest bidder, un- 


less such determination is without rea- 
sonable basis. Second Class Cities 


Law, § 120.—Ross v. City of Schenec- 
tady, 21 N.Y.S.2d 421. 
Ohio App. A taxpayer objecting to 


acquisition of municipal light and 
power plant could not complain that 
ordinance relating to such acquisition 
contained provisions relating to agree- 
ment with Federal Administration of 
Public Works, by: which municipality 
unlawfully delegated certain powers 
vested in municipality, where agree- 
ment had been modified pursuant to 
subsequent ordinance so as to eliminate 
such provisions.—Priest v, City of Wa- 
pakoneta, 32 N.H.2d 869, appeal dis- 
missed 9 N.H.2d 292, 132 Ohio St. 527. 


N.Y.Sup. Where operating contract 
between city of New York and private 
corporation, whereby private corpora- 
tion undertook to operate a foreign 
trade zone theretofore operated by 
city under a federal grant, did not re- 
quire issuance of corporate stock or 
serial bonds by city or expenditures 


- eontemplated under proposed arrange- 
ment between city and Works Prog- 


ress Administration for improvement of 
zone, illegality of operating contract 
did not constitute a reason for enjoin- 
out of proposal, since 
contemplated expenditure was in con- 
nection with improvement of city prop- 
erty. Laws 1935, c. 246; Administra- 
tive Code, §3 B29—5.0, B29—9.0; 
Wonst. art. &,° § 1; 19 U.S.C.A. § 81a 
et seq.—American Dock Co. vy. City of 
New York, 21 N.Y.S.2d 943, 174 Conn. 


813 
§ 4585 

Md. Where property acquired by 
city of Baltimore at mortgage fore- 
closure sale at which city bid in prop- 
erty for amount of taxes due on it had 
been fairly brought to its market by 
city officials, subsequent possibilities 
of obtaining higher price would not 
alone furnish sufficient ground for 
setting aside private sale of property. 
Code Pub.Loc.Laws 1930, art. 4, § 13.— 


_ Smart v. Graham, 20 A.2d 574 


A private sale by officials of city of 
Baltimore of property acquired by city 
at mortgage foreclosure sale at which 
city bid in property for amount of 
taxes due on it would not be set aside 
on ground that property was sold for 
less than its actual value, because of 
difference of opinion among witnesses 
as to value of property, unless price 
received was so grossly inadequate as 
to indicate a want of reasonable judg- 
ment and discretion or misconduct -or 
fraud, or some mistake or unfairness 
for which purchaser was responsible. 
Code Pub.Loc.Laws 1930, art. 4, § 13. 
—Smart v. Graham, 20 A.2d 574. 


Provision in contract for purchase 
from city of Baltimore of hotel proper- 
ty, which city had acquired at mort- 
gage foreclosure sale at which city bid 
in property for amount of taxes due on 
it, stipulating a sum to be paid in lieu 
of taxes, was not invalid on ground 
that it established a new assessment or 
fixed a tax without regard to value of 
property, where property had produced 
nothing in way of taxes for some 
years, and was not subject to taxes 
for year in which sale was made, and 
therefore whatever city received in 
lieu of taxes would be a clear gain. 
Code Pub.Loc.Laws 1930, art. 4, § 18. 
—Smart v. Graham, 20 A.2d 574, 

The contract for purchase from cit 
of Baltimore of hotel property, whic 
eity had acquired at mortgage fore- 
closure sale at which city bid in prop- 
erty for amount of taxes due on it, 
was not invalid on ground that its 
terms were too yague and uncertain. 
Code Pub.Loc.Laws 1930, art, 4, § 13.— 
Smart v. Graham, 20 A.2d 574. 


Mass. Under statute providing that 
if city officers are about to expend 
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to enjoin apportion- 


money or incur obligations for any un- 
authorized purpose or in any un- 
authorized manner the matter may be 
determined in equity upon petition of 
not less than ten taxable inhabitants, 
that city contributed to retirement 
fund and might be required to con- 
tribute more than it should if retire- 
ment board, a body created by statute 
and independent of the city, should un- 
lawfully pay a retirement allowance 
to one not entitled thereto, did not con- 
stitute an “illegal expenditure” on part 
of city or its officers or agents, so as to 
authorize ten taxpayers to bring a bill 
in equity to prevent payment of retire- 
ment allowance. G.L.(Ter.Ed.) ¢. 40, § 
53; ¢c. 32, §§ 26-311, as added by St. 
1936, c. 318.—Stone v. Hughes, 34 N.H. 
2d_610, 309 Mass. 300. 3 

Taxpayer of city even if considered 
as “interested party’ under statute 
giving superior court jurisdiction in 
equity upon petition of commissioner 
of finance or any interested party to 
compel observance of statute providing 
for retirement system couid not pre- 
vent the payment of retirement allow- 
ance to retired clerk of street and 
water commission of city where clerk 
was retired under other provisions. G. 
L.(Ter.Hd.) c. 40, § 533; ¢. 32, §§ 1-311, 
38, as added by St.1937, ¢. 336, § 21; 
ce. 32, §§ 1-311, 38, and 37C(3), as add- 
ed “by. St.1938," ¢.,, 439, 2.—Stone v. 
Hughes, 34 N.H.2d 610, 309 Mass, 300. 

N.Y.App.Div, A  taxpayer’s aetion 
may be brought to restrain or set 
aside an illegal official act of an official 
of a city which causes waste or injury. 
—Bauer vy. City of Niagara Falls, 29 
N.Y.S.2d 448, 262 App.Divr. 938. 

It is a ‘waste’ of public money for 
a city to purchase property for which 
it has no use, and thus cause its re- 
moval from the tax rolls and the loss 
of taxes which would otherwise be 
paid upon it, and it must be assumed 
that expenditures and violations of the 
constitutional provision prohibiting 
city from using its money for any- 
thing other than municipal purposes 
would cause ‘waste’ or injury to the 
municipality within rule permitting a 
taxpayer’s action to restrain official 
acts which cause a city waste or “in- 
jury”. Const. art. 8, § 2—Bauer Vv. 
City of Niagara Falls, 29 N.Y.S.2d 448, 
262 App.Div. 938. 


N.Y.Sup. The provisions of statute 
authorizing taxpayer’s action against 
municipal officers, commissioners, ete., 
to prevent illegal official acts or waste 
of municipal property or funds, are 
intended to permit a taxpayer to test 
legality of municipal officer’s or board’s 
act, not legality of municipal corpora- 
tion. General Municipal Law, § 51.— 
Petition of Board of Fire Com’rs of 
Columbia-Litchfield Fire Dist., 29 N.Y. 
$.2d 605. 
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N.Y.Sup. In taxpayer’s action 
against city officials to enjoin officials 
from using any part of the proceeds of 
the occupancy tax for purposes other 
than municipal periodic ~-housing sub- 
sidies, denial of motion of officials to 
dismiss the complaint was merely a 
holding that the action was one in 
which the court could properly take 
jurisdiction for the purpose of render- 
ing a declaratory judgment as to tax- 
payer’s right, and was not a determina- 
tion that taxpayer was entitled to a 
declaratory judgment in her favor.— 
Miimerding y. La Guardia, 26 N.Y.S.2d 


N.C. Citizens of town who knew 
that persons acting as officers of town 
were reorganizing town government and 
were seeking W.P.A. grant to assist in 
construction of municipal building, 
which was constructed with knowledge 
of citizens and was to be used to house 
fire equipment, for city offices and as 
an auditorium for community activities, 
were “estopped” by their failure to 
voice any objection from thereafter 
restraining levy of tax to pay for 
building. Private Laws 19138, ¢c. 48, § 
3, aS amended by Private Laws 1913, 
Ex.Sess,, ec. 15.—Berry v. Payne, 13 8. 
H.2d ©2177, 219 NiGeea7a? 

Tex.Com.App. Where taxpayers’ pe- 


tition, seeking } ion 
ment by city officials of certain taxes 


other than as set forth in city ordi- 


nances, was not presented to trial court 
until several months after: close of 
fiscal year, the apportionment of taxes 
for which was in controversy, the trial 
court properly refused to enjoin dis- 
position of the taxes, which the officials 
had already made.—Spears y. City of 
South Houston, 150 S.W.2d 74, 136 Tex. 
218, affirming 137 S.W.2d 197. 
§ 4596 

Neb. In action by taxpayer to have 
a sheriff's deed to former city clerk as 
trustee for and on behalf of city, as 
result of a tax foreclosure proceeding, 
and a quitclaim deed executed by for- 
mer city clerk and his wife to another 
canceled, and to have the city decreed 
to be the owner of the realty, and for 
equitable relief, wherein city joined is- 
sue by answer contesting taxpayer’s 


‘cause of action, demand on city to in- 


stitute the action would be deemed to 
have been ‘‘waived”, since a demand 
under such circumstances would have 
heen an idle ceremony.—Taxpayers 
League of Wayne County v. Wightman, 
296 N.W. 886. 

Neb. In suit in equity by taxpayer 
to cancel tax collection contracts, en- 
tered into by attorney and city author- 
ities for collection and enforcement of 
tax sale certificates, and for an ac- 
counting by attorney of moneys re- 
ceived under the contracts, it was not 
incumbent on the taxpayer to plead 
and prove that he made demand on of- 
ficers of city to bring the suit, since 
one is not required to make a useless 
demand,—Darnell y. City of Broken 
Bow, 299 N.W. 274. 

§ 4600 

N.¥.Sup. A taxpayer’s action to de- 
clare invalid an operating contract be- 
tween city of New York and private 
corporation, whereby private corpora- 
tion undertook to operate a foreign 
trade zone theretofore operated hv city 
under a federal grant, was not barred 
by ‘laches’, although plaintiffs were 
fully aware of contract and did not 
commence action until more than a 
year after signing of: contract, where 
it was not shown that any harm had 
been occasioned to any one by the 
delay in commencement of the action. 
General Municipal Law, § 51.—~Asuevi- 
can Dock Co. v. City of New York, 21 
N.Y.S8.2d 943, 174 Conn. 813. 


§ 4602 

Neb. In action by taxpayer to have 
a sheriff’s deed to former city clerk as 
trustee for and on behalf of city, as re- 
sult of a tax foreclosure proceeding, 
and a quitclaim deed executed by for- 
mer city clerk and his wife to another 
canceled, and to have the city decreed 
to be the owner of the realty, and for 
equitable relief, former city clerk, his 
wife, and the city were at least ‘‘prop- 
er parties’.—Taxpayers League of 
Wayne County v. Wightman, 296 N.W. 


886. 
§ 4604 

N.Y.Sup. In taxpayer’s action to de- 
clare invalid an operating contract be-. 
tween city and private corporation, 
whereby private corporation undertook 
to operate a foreign trade zone there- 
tofore operated by city under a federal 
grant obtained from Foreign ‘Trade 
Zones Board, neither the United States 
nor the Foreign ‘rade Zones Bourd 
was a “necessary party’ or “proper 
party’, since federal grant. to city to 
operate and maintain the zone was in 
no way _ involved. General Municipal 
Law, § 51; 19 U.S.C.A. § 81a et seq., 
and §§ 81g, 81q.—American Dock Co. 
v. City of New York, 21 N.Y.S.2d 943, 
174 Conn. 818. 

4609 


§ 

N.J.Ch. Where affidavits and argu- 
ment of counsel on application to allow 
taxpayer to intervene as a party de- 
fendant in an action in which final 
decree had been entered and aftirmed 
by the Court of Errors and Appeals 
did not set up new matter which was 
not before Court of Chancery on final 
hearing, and there was no application 
to open the decree, motion for leave 
to intervene was denied.—Pamrapau 
Corporation y, City of Bayonne, 17 


} 
7 


Eq. 478, affirmed 12 A.2d 
Eq. 340, affirmed 19 A.2d 877. 

: § 4611 

Md. Evidence established that pri- 
vate sale by city of Baltimore of hotel 
property acquired by city at mortgage 
foreclosure sale at which city bid in 
property for amount of taxes due on 
it was made in strict compliance with 
all requirements of city charter. Code 
Pub.Loc.Laws 1930, art. 4, 13.— 
Smart v. Graham, 20 A.2d 574. 


Evidence failed to establish that 
price received by city of Baltimore at 
private sale for hotel property which 
eity had acquired at mortgage fore- 
closure sale at which city bid in prop- 
erty for amount of taxes due on it was 
so grossly inadequate as to indicate a 
want of reasonable judgment and dis- 
cretion on part of city officials, or mis- 
conduct or fraud, or some mistake or 
unfairness for which purchaser was 
responsible, so as to authorize setting 
aside of sale. Code Pub.Loc.Laws 
1930, art. 4, § 13.—Smart v. Graham, 
20 A.2d 574 


Before acts of public officials, given 
discretionary powers, can be : cqn- 
demned, it must be clearly proven that 
officials had aeted in an arbitrary and 
illegal manner, and by reason of such 
conduct, taxpayers will suffer injury.— 
Smart v. Graham, 20 A.2d 574. 

In taxpayers’ suit to restrain private 
sale by city of Baltimore of hotel prop- 
erty, which city had acquired at mort- 
gage foreclosure sale at which city bid 
in property for amount of taxes due 
on it, evidence established that there 
was no fraud on part of city officials 
in sale, and that they were acting en- 
tirely within power conferred upon 
them by city charter and ordinance of 
eity council, so that sale could not be 
set aside on ground that city officials 
acted arbitrarily or illegally. Code 
Pub.Loc.Laws 1930, art. 4, 13.— 
Smart v. Graham, 20 A.2d 574. 

In taxpayers’ suit to restrain private 
sale by city of Baltimore of hotel 
property, which city had acquired at 
mortgage foreclosure sale at which city 
bid in property for amount of taxes 
due on it, refusal to admit in evidence 
an ordinance providing for public sale 
only of such hotel property was not 
error, where it appeared that ordinance 
was not passed by city council.—Smart 
v. Graham, 20 A.2d 574. 

In taxpayers’ suit to restrain private 
sale by city of Baltimore of hotel prop- 
erty, which city had acquired at mort- 
gage foreclosure sale at which city bid 
in property for amount of taxes due on 
it, where plaintiffs charged city officials 
with laxity in their efforts to sell 
hotel property and in failing to give 
publicity to fact that property was on 
the market, statements in reference to 
advertisements of trustee’s sale of 
property, of newspaper advertisements, 
and of items in news columns of local 
newspapers, were admissible as rele- 
vant to issue of city officials’ laxity. 
Code Pub.Loc.Laws 1930, art. 4, § 13.— 
Smart v. Graham, 20 A.2d 574. 

Neb. In suit in equity by taxpayer 
to cancel tax collection contracts, en- 
tered into by attorney and city author- 
ities for collection and enforcement of 
tax sale certificates, and for an ac- 
eounting by attorney of moneys re- 
eeived under the contracts, it was not 
incumbent on the taxpayer to plead 
and prove that he made demand on 
officers of city to bring the suit, since 
one is not required to make a useless 
demand.—Darnell vy. City of Broken 
Bow, 299 N.W. 274. 


N.Y.App.Div. In action by one suing 
on behalf of himself and all other own- 
ers of real property in village for 
judgment declaring a. certain resolu- 
tion passed by the board of trustees of 
the village, together with amendments 
thereto, to be void, complaint stated 
facts sufficient to constitute a cause of 
action as against motion to dismiss.— 
Hlbert v. Village of North Hills, 28 N. 
Y.S.2d 172, 262 App.Div. 856, revers- 


MU 


ree 
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29 N.Y.S.2d 152; 262 App.Div. 872. 
N.Y.App.Div. A complaint by tax- 
payer seeking to enjoin the City of 
New York and its officers from inter- 
fering with operation of bus under 
certificate of convenience and necessity 
which had expired, on ground that 
Transit Commission improperly includ- 
ed in the certificate a limitation upon 
its duration, was properly dismissed. 
Rules of Civil Practice, rule 106.— 
Clark v, City of New York, 28 N.Y.S.2d 
182, 262 App.Div. 855, affirming 28 N. 
.8.2d 110, 176 Mise. 893, reargument 
ee 29 N.Y.S.2@ 152, 262 App.Div. 


N.Y.App.Div. It is a “waste” of pub- 
lic money for a city to purchase prop- 
erty for which it has no use, and thus 
cause its removal from the tax rolls 
and the loss of taxes which would 
otherwise be paid upon it, and it must 
be assumed that expenditures and vio- 
lations of the constitutional provision 
prohibiting city from using its money 
for anything other than municipal pur- 
poses would cause ‘‘waste” or injury 
to the municipality within rule per- 
mitting a taxpayer’s action to restrain 
official acts which cause a city waste 
or ‘“injury’’. Const. art. 8, § 2.—Bauer 
v. City of Niagara Falls, 29 N.Y.S.2d 
448, 262 App.Div. 938. 

N.Y.Sup. In proceeding by fire dis- 
trict board of commissioners to legalize 
and confirm proceedings for issuance 
of district bonds, district taxpayer’s 
answer, denying correctness and adop- 
tion of board’s alleged resolution di- 
recting district seeretary to cause pub- 
lication of notice of special election on 
question of issuing bonds and denying 
that petitioners constituted district 
board and that district was organized 
under Town Law, is in nature and 
character of taxpayer’s action, author- 
ized by General Municipal Law, to pre- 
vent waste of municipal property or 
funds. General Municipal Law, §§ 22 
et seq., 24, 51; Town Law, § 170 et 
seq.—Petition of Board of Fire Com’rs 
of Columbia-Litchfield Fire Dist., 29 
N.Y.S.2d 605. 

Tex.Com.App. Allegations of misap- 
plication by city officials of city taxes 
for preceding year as a basis for tax- 
payers’ belief that such course of con- 
duct would continue in future unless 
restrained was insufficient to’ allege a 
threatened irreparable injury to tax- 
payers, so as to warrant issuance of 
temporary injunction.—Spears v. City 
of South Houston, 150 S.W.2d 74, 136 
Tex, 218, affirming 137 S.W.2d 197. 

In taxpayers’ suit to restrain city 
officials from apportioning taxes other 
than as set forth in ordinances, to re- 
cover damages, and to remove Officials, 
allegation that special attorney was 
employed to resist claims against city 
officials rather than to defend on be- 
half of city did not state such undis- 
puted facts as would warrant issuance 
of temporary injunction enjoining city 
officials from paying any expenses or 
eosts of the ease pending trial on the 
merits.—Spears y. City of South Hous- 
ton, 150 S.W.2d 74, 136 Tex. 218, af- 
firming 137 S.W.2d 197. 


§ 4612 

S.C. A petition in a suit to enjoin 
loeal housing authority from perform- 
ing co-operative agreements was de- 
murrable where challenged acts and 
proceedings occurred prior to enact- 
ment of statute validating acts and 
proceedings of housing authority. Act 
March 21, 1939, § 1, 41 St. at Large, 
p. 690.—Woodworth v. Gallman, 10 S. 
E.2d 316, 195 S.C. 157. 

Allegations that slum elearance pro- 
gram planned by local housing author- 
ity was not such a project as was con- 
templated by federal and state legisla- 
tion, and that the taxpayers would not 
be able to compete with the housing 
authority in the matter of providing 
homes, were not sufficient to warrant 
enjoining loeal housing authority frem 
functioning, since governmental com- 
petition with owners of private busi- 
ness does not constitute legal damage 
even though it injures their business. 
Act March 19, 1934, 38 St. at Large, 
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ing 28 N.Y.S.2d 317, reargument denied p 


Ca im 
% $4624 
. 1368, as amended Woodworth y. 
Gallman, 10 S.E.2d 316, 195 S.C. 157, ; 
An allegation that local housing au- 
thority could complete its program 
only by diverting tax funds levied for 
other purposes or by am increase in — 
the assessment was not sufficient to — 
authorize injunction restraining local — 
housing authority from performing its 
functions, since, allegation being in : 
the alternative, conversion of funds — 
levied for other purposes was not 
charged, but charged only the neces- — 
sity for increase in tax assessment. 
Act March 19, 1934, 38 St. at Large, 
p. 1368, as amended.-Woodworth vy. — 
Gallman, 10 S.H.2d 316, 195 S.C. 157. 
: § 4622 eS 
Iowa. Persons seeking to have equi- 
ty court set aside contract for erection 
of municipal light and power plant — 
because of claimed illegality had bur- 
den of proving their contentions. Code 
1939, §§ 6134.01-6134.11—Weiss vy. In- 
corporated Town of Woodbine, 295 N.. 
W. 8738. see 
Ky. In taxpayer’s suit against city © 
to enjoin payment of money and carry- 
ing out of contract for slum clearance, — 
plaintiff had the burden of showing 
that tax exemption established by city 
in favor of the project would not be, — 
as required by federal statute, the 
equivalent of 20 per cent. of proposed 
annual federal contribution. 42 U.S.C. | 
A. § 1401 et seq.—Jones vy. City of 
Paducah, 142 S.W.2d 365, 283 Ky, 628. 
§ 4624 “hen Aid , 
Fla. In action to restrain issuance of 
refunding bonds by City of Fort Lau- 
derdalle, evidence that expense of bond 
issue would be $6,000, which amount ~ 
was not claimed to be exorbitant or un- 
reasonable, failed to show an abuse of 
discretion on municipality’s part, where 
refunding bonds would be a benefit to 
fiscal affairs of the city and effect a 
considerable | saving for taxpayers in 
respect to interest payments. Acts’, 4 
1931, 2d Ex.Sess., c. 15772.—Richard vy. 
City of Fort Lauderdale, 1 So.2d 202. — 
IlL.App. In suit by taxpayer and © 
lowest bidder for garbage collection 
contract to restrain city from entering 
into a eontract with higher bidder, it 
was not sufficient to overcome pre- 
sumption that aetion of city council 
in awarding the bid was lawful and ~ 
regular by an allegation that bid was — 
not awarded to lowest bidder. Smith- a 
Hurd. Stats. ec. 24, § 319.—Panozzo. y. . 
City of Rockford, 28 N.E.2d 748, 306 — 
ll.App. 443. ,. 
In suit by taxpayer and lowest bid- 4 
der for garbage eollection contract to 
restrain eity from awarding contract 
to higher bidder, evidence was insuffi- 
ecient to establish that city council h 
acted arbitrarily or secretly in letting u 
eontract to higher bidder. Smith-Hurd 
Stats. ec. 24. § 319.—Panozzo v. City of 
Rockford, 28 N.H.2d 748, 306 Ill.App. 
443 


In suit by taxpayer and lowest bid- 
der for garbage eollection contract to 
restrain city from awarding contract 
to higher bidder, evidence was insuffi- 
eient to establish that two aldermen 
were disqualified from executing such 
contract because they had an indirect 
interest in the contract, in that one 
allegedly reeeived junk from success- 
ful bidder, and other acted as broker 
in writing compensation insurance for 
successful bidder. Smith-Hurd Stats. 
ec. 24, § 90: '¢: 102, § 3.—Panozory 
City of Rockford, 28 N.E.2d 748, 306 
LILApp. 443, 

Iowa. Evidence that bond dealer of- 
fered to take revenue bonds from town 
at par and accrued interest plus a 
premium if delivery could be made 
within stipulated number of days did 
not show that eontract under which 
town was to pay for construction of 
municipal light and power plant by 
delivery to contractor of revenue bonds 
of town at par, plus accrued interest, 
involved a disposition of the revenue 
bonds at less than par. Code 1939, §§ 
1275, 6134.02, 6184.05—Weiss v._ In- 
eorporated Town of Woodbine, 295 N. 
W. 873. 

Neb. In action by taxpayer to have 
@ sheriff’s deed to former city elerk as, 


At 
§ 4626 


trustee for and on behalf of city, as 
result of a tax foreclosure proceeding 
wherein no part of decrees was paid, 
and a quitclaim deed executed by for- 
; mer city clerk and his wife to another 
‘canceled, and to have the city decreed 
to be the owner of the realty, and for 
equitable relief, all that taxpayer was 
required to establish in order to pre- 
vail was constructive fraud.—Taxpayers 
League of Wayne County v. Wightman, 
296 N.W. 886. 


§ 4626 
N.Y.Sup. The fact that three lowest 
bids to furnish second class city with 
trucks didnot comply with specifica- 
Rear 4 4 


~ 
74 


ground for city’s. rejection 
bids, as matter of law, in action to re- 
strain city authorities from accepting 
higher bid. Second Class Cities Law, 
4 120.—Ross v. City of Schenectady, 


81 N.Y.S.2d 421. 
i “'g 4638 


- Ala. A claim against a city for sal- 
ary fixed by law payable to a public 
officer of city is not subject to non- 
claim statute. Gen.Acts 1915, p. 297, 
~ § 10.—Downgs v. City of Birmingham, 
“198 So. 231. decd 
Ala. The statute providing that 
claims against cities must be filed with 
city clerk within one year from accrual 
thereof or claims will be barred is a 
“non-claim statute’? which ‘ 
waived, since it does not constitute a 
_-prerequisite to right of recovery. Gen. 
— Acts 1915, p. 297, § 10.—Downs v. City 
of Birmingham, 198 So. 231._ : 
In absence of law prohibiting a city 
from paying a claim which has not 
been properly filed under either statute 
_ concerning claims against cities, a city 
may recognize a moral _ obligation 
founded on a just claim of substan- 
tial pecuniary right and pay the claim, 
even though no recovery thereon might 
be available by action at law. Gen. 
Acts 1915, pp. 297, 298, §§ 10, °12.— 
Downs y. City of Birmingham, 198 So. 
ac eED ‘ 
The city of Birmingham, by paying 
plaintiff's claim for difference between 
amount of salary that plaintiff had 
been paid as city commissioner, and 
amount of plaintiff’s salary as fixed by 
“Sparks”, Amendment to Constitution, 
_ “waived” compliance by plaintiff with 
requirements of statute providing that 
claims against cities must be filed with 
city clerk within one year from accrual 
thereof or be barred. Gen.Acts 1915, p. 
297, § 10; Const.1901 Amend. No. 26A. 
- Downs vy. City of Birmingham, 198 So. 
Shs L: 
Cal.App. A policeman’s claim which 
was presented to City of Sacramento in 
February, 19387, for deductions from 
salary for the years 1932-1935, was 
; barred under charter provision that 
i claims must be presented within six 
months, as against contention that 
limitations did not begin to run until 
three years after last deduction in De- 
: cember, 1935, on theory that payment 
, of salary was an ‘open “book account” 
instead of cash transaction. St.1935, 
p. 2522, § 70.—Gamble y. City of Sacra- 
mento, 110 P.2d 530. 

j Kan. The cash basis law applies to 

: claims of one municipality against the 
other as well as to claims’ of private 
persons. Gen.St.1935, 10-1104.—City of 
Osawatomie y. Board of Com’rs of 
Miami County, 110 P.2d 748, 153 Kan. 


332. 
§ 4639 

N.Y.Sup. It is not essential that 
power to settle claims against city and 
power to investigate and examine such 
claims be intrusted to same body or 
official, but it is enough that power to 
investigate and examine exists some- 
where in city government in aid of 
city council’s charter power to com- 
promise claims. Rochester City Char- 
ter, §§ 420, 421.—Lattinville v. Ereth, 
26 N.Y.S.2d 434, 175 Misc. 1076. 

The section of Rochester City Char- 
ter, authorizing city auditor to investi- 
gate claims against city, is local law, 
by passage of which city council dele- 
gated authority to auditor in aid of 
council’s power to compromise claims 
against city. Loc.Laws 1925, No. 4, 


OVER be ees oe baad 


MUNICIPAL CORPORATIONS = | 
bers, Smith-Hurd Stats. ¢. 24, §§, 860, 


p. 177, § 210; Rochester City Charter, 
§§ 420, 421.—Lattinville v. Ereth, 26 N. 
Y.S.2d 434, 175 Mise. 1076. 

N.Y.Sup. The city auditor of 
Rochester has power to issue subpoe- 
nas, directing persons filing claims 
against city to appear before him at 
hearing on such claims, as necessary 
corollary to such officer’s right under 
city charter to examine claimants, 
though charter is silent on his power to 
issue subpoena. Civil Practice Act, § 
406; Loc.Laws>1925, No. 4, sp. 177, § 
210.—Lattinvillie v. Ereth, 26 N.Y.S.2d 
434, 175 Misc. 1076. 

The city auditor of Rochester is nét 
without power to compel persons filing 
claims against city to submit to ex- 
amination before him because such 
power may be abused without court’s 
restraining hand, as such _ possibility 
does not detract from existence of pow- 
er, auditor must confine himself to 
questions pertinent to claims and issues 
raised thereby, and claimants need fear 
no punishment if he steps beyond such 
Yrelevances. Civil Practice Act, § 406, 
subd. 3; Loc:-Laws 1925, No. 4, p. 177, 
§ 210.—Lattinville v. Ereth, 26 N.Y.S.2d 
434, 175 Misc. 1076. 

N.Y.Sup. The practice of corporation 
counsel of city of New York in order- 
ing photographs for use’ as evidence in 
trial of actions and proceedings to 
which city was a party, from ~inde- 
pendent photographers using their own 
plant and equipment and working for 
anyone else they please, at an agreed 
price per photograph, involved “sale” 
of merchandise and not “personal serv- 
ice’, and relationship between counsel 
and photographers was that of ‘“‘ven- 
dor and purchaser” and not “master 
and servant’, and hence practice was 
not violative of Civil Service Law or 
civil service mandate of Constitution, 
and Municipal Civil Service Commis- 
sion was without power to audit pho- 
tographers’ bills. Civil Service Law, § 
1283 et seq.; Const. art. 5, § 6.—Drum- 
mond v. Kern, 27 N.Y.S.2d 332, 176 


Mise. 669. 

Tex.Civ.App. Under provision of 
Houston charter requiring notice of 
claim for damages to be given city, 
the city has reasonable time - within 
which to investigate claims filed.—City 
of Houston v. Chapman, 145 S.W.2d 
669, error Herr eon ie ae yet: correct. 


Cal.App. If a claimant who seeks to 
hold a municipality liable for defect in 
maintenance of a highway, under the 
Public Liability Act, prevails, with or 
without litigation, the legislative body, 
which in the case of the city and coun- 
ty of San Francisco is the board of 
supervisors, has authority to allow 
payment. St.1923, p. 675; ‘St.1931, p. 
2475.—Wilkes y. City and County of 
San Franciseo, 112. P.2d 759. 
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C.C.A.I1l. Under Illinois laws, muniec- 
ipalities are liable for interest on trust 
moneys lawfully obtained, but unlaw- 
fully and wrongfully withheld or con- 
verted, by them, and are liable in ac- 
tions of assumpsit for moneys had and 
received. Smith-Hurd Stats.Ill. ec. 74, § 
2.—Norfolk & W. Ry. Co. v. Board of 
Education of City of Chicago, 114 F.2d 
859 


Ta 4 municipal corporation is not 
chargeable with interest on claims 
against it, in absence of express agree- 


ment, except where money is wrong- 
fully obtained and illegally withheld 
by corporation.—Morgan y. City of 


Rockford, 31 N.H.2d 596, 375 Ill, 326. 
A judgment against city of Rock- 
ford in favor of members of city fire 
and police departments for difference 
between salaries paid members from 
July 13 to December 31, 1937, and 
from January 1, 1939, to May 1, 1940, 
and minimum. salaries prescribed by 
Policemen’s Minimum Wage Act and 


Firemen’s Minimum Wage Act was 
not invalid for failure to include in- 
terest on defaulted monthly amounts 


of minimum salaries conformably to 
the Interest Act where city did not 
agree to pay interest on claims and 
members neither alleged nor proved 
that city wrongfully obtained and il- 
legally withheld money owing mem- 


} “F ne 


860d; ¢. 74, § 2.—Morgan v. ty..0 
Rockford, -31 N.H.2d 596, 375 Ill. 326. 

N.Y. The statute providing that rate 
of interest to be paid by a municipal 
corporation on judgments or accrued 
claims against corporation shall not ex- 
ceed four per cent. per annum, is not 
unconstitutional as denying ‘‘equal pro- 
tection of the law” because the general 
interest rate is six per cent. while the 
statute provides a lower interest rate 
for obligations of municipal corpora- 
tions. General Municipal Law, 3-a3 
U.S.C.A.Const. Amend. 14.—In re Bronx 
River Parkway in City of New York, 29 
N.B.2d 465, 284 N.Y. 48, affirming 20 
N.Y.S.2d 53, 259 App.Div. 552, remit- 
titur amended 30 N.E.2d 729. 

The statute providing that rate of 
interest to be paid by a municipal cor- 
poration on judgments or accrued 
claims against corporation shall not ex- 
ceed four per cent. per annum, is not 
unconstitutional as “impairing obliga- 
tion of contract’? when applied to judg- 
ments for property owners in condem- 
nation proceedings, since there was no 
“eontract’” protected against impair- 
ment, General Municipal Law, § 3-a; 
U.S.C.A.Const. art. 1, § 10.—In re Bronx 
River Parkway in City of New York, 29 
N.H.2d 465, 284 N.Y. 48, affirming 20 
N.Y.S.2d 53, 259 App.Div. 552, remit- 
titur amended 30 N.H.2d 729. 

The word ‘‘claims” as used in stat- 
ute providing that rate of interest to be 
paid by a municipal corporation on 
judgments or accrued “claims” against 
corporation shall not exceed 4 per cent. 
per annum is not limited in applica- 
tion only to demands adjudicated in 
cases where a city is the defendant, but 
applies to a condemnation proceeding 
instituted by a city. 
Law, § 3-a.—In re Bronx River Park- 
way in City of New York, 29 N.H.2d 
465, 284 N.Y. 48, affirming 20 N.Y.S.2d 
53, 259 App.Div. 552, remittitur amend- 
ed 30 N.H.2d 729. 

N.Y. The statute providing that rate 
of interest to be paid by a municipal 
corporation on judgments or accrued 
claims against the corporation shall not 
exceed 4 per cent. per annum, does not 
constitute a “delegation of legislative 
power” in conflict with the constitution. 
General Municipal Law, § 3-a; Const. 
art. 3, § 1.—People ex rel. Emigrant In- 
dustrial Sav. Bank v., Sexton, 29 N.E. 
2d 469. 284 N.Y. 57. affirming 20 N.Y. 
8$.2d 41, 259 App.Div. 566, modifying 
People ex rel. Emigrant Industrial Sav. 
Bank y. Miller, 18 N.Y.S.2d 192, 173 
Mise. 538. 

The statute providing that rate of in- 
terest to be paid by a municipal corpo- 
ration on judgments or “accrued” 
claims against corporation shall not. ex- 
ceed 4 per cent. per annum is not re- 
troactive, the word “accrued” though 
grammatically in the past tense, being 
required to be construed as a descrip- 
tion and not as referrable to a date 
previous to the effective date of the 
statute. General Municipal Law, § 3-a. 
— People ex rel. Emigrant Industrial 
Sav. Bank y. Sexton, 29 N.H.2d 469, 284 
N.Y. 57, affirming 20 N.Y.S.2d 41, 259 
App.Div. 566, modifying People ex rel. 
Emigrant Industrial Sav. Bank v. Mil- 
ler, 18 N.Y.S.2d 192, 178 Mise. 538. 


N.Y.App.Div. Where plaintiff was 
appointed health officer of City of Lon 
Beach on October 9, 1937, for a perio 
ending May 31, 1938, and amounts of 
compensation to which plaintiff was 
entitled for services rendered during 
October and November, 1937, were ten- 
dered to plaintiff and refused, in action 
against city to recover for services ren- 
dered as health officer, plaintiff could 
not recover interest on such amounts.— 
Ginsberg y. City of Long Beach, 25 N. 
¥.S.2d 460, 261 App.Div. 921. 

N.Y.Sup. Police officer whose office 
was vacated by adjudication of insan- 
ity was entitled to interest on unpaid 
salary only from date of demand. 
Public Officers Law, § 30, subd. 6.— 
Sullivan v. Whitney, 25 N.Y.S.2d 762. 


§ 4649 
C.C,A.Fla. North Miami, Florida, is 
a “municipality” which may. contract 
debts, be sued for them and be com- 


General Municipal | 


sed Bene hy bes fo pay them ac- 


mE 
cording. to laws of Florida touching mu- 
nicipal 


corporations, Comp.Gen.Laws 
¥FJa.1927, § 2935 et seq.—North Miami, 
Fla), vy. Meredith, 121 F.2d 279. 

D.C.N.Y. In New York, municipal 
corporations are created by state stat- 
ute for purpose of administering affairs 
of incorporated territory, and in exer- 
cise of governmental functions such 
bodies are immune from suit as an ad- 
junct of the sovereign, and the extent 
and manner of their liability is within 
exclusive province of the state.—Cooper 
y. Westchester County, 39 F.Supp. 58. 

N.J.Sup. Attorneys who took ac- 
knowledgments of director of revenue 
and finance of the city of Newark to 
tax certificates made by him could 
maintain actions against the city for 
money had and received to the use of 
the attorneys, to recover fees allowable 
by statute to acknowledging officers, 
which had been paid into the city treas- 
ury. N.J.S.A. 22:4-12, 54:5-46—Sam- 
son v. City of Newark, 15 A.2d 452, 125 
Nigdicl laulyaeaile 

S.C. The principle of strict construc- 
tion of statutes in derogation of the 
sovereign immunity from suit of state 
and its subdivisions is well established 
but the application of the principle 
must in fairness be to all of the facts 
of each case whether admitted by de- 
murrer or established by testimony.— 
Athanas v. City of Spartanburg, 12 S.B. 

20239, 196 ‘SiC? 19° 

§ 4655 

App.D.C. Generally, municipalities 
are exempt from garnishment unless 
a statute expressly includes them.— 
Chewning vy. District of Columbia, 119 
F.2d 459. 

Ga. In absence of statute, common 
law rule that service of process upon 
a municipal corporation shall be upon 
the mayor is in force.—Gibbs v. City of 
lean Circle, 12 S.H.2d 335, 191 Ga. 

That service of process was had upon 
two councilmen of City of Social Circle 
as well as on the mayor did not affect 
validity of the service on the mayor, 
which constituted service upon the city. 
—Gibbs v. City of Social Circle, 12 S.E. 


2d 335, 191 Ga. 422: 
§ 4663 
N.Y.App.Div. ‘Che statutory condi- 


tions apply alike to actions against 
a municipal corporation as well as ac- 
tions against a servant or employee 
thereof. Laws 1931, ec. 561, as amended 
by Laws 1940, c. 97. Eldridge v. 
Pearson, 27 N.Y.S.2d 111, 261 App. 
Div. 1103, appeal denied 28 N.Y.S.2d 
708, 262 App.Div. 756. 


§ 4664 

D.C.N.Y. The New York statute re- 
quiring filing of notice of claim against 
Westchester county and Westchester 
County Park Commission, and service 
of notice of intention to sue before 
action for damages or injuries to per- 
son or property can be brought against 
county or commission, is not a short 
“statute of limitations,” but imposes a 
“condition precedent” to institution of 


suit, and all conditions imposed by 
statute on qualified right to sue are 
essential prerequisites. Laws N.Y. 


1922, ¢. 292, as amended by Laws N.Y. 
1931, e. 561.—Cooper v. Westchester 
County, 39 F.Supp. 58. 

The New York statute requiring fil- 
ing of notice of claim against West- 
chester county and Westchester County 
Park Commission, and service of notice 
of intention to sue before civil action 
for damages or injuries to person or 
property can be brought against coun- 
ty or commission, is not arbitrary but 
provides a check demanded by public 
necessity against unscrupulous raids 
on public purse by means of fraudu- 
lent claims, and there is no deprivation 
of property without “due process of 
law,’’ since a plaintiff is afforded an 
opportunity, though restricted, to ob- 
tain compensation for claimed wrongs. 
Laws N.Y.1922, c. 292, as amended by 
Laws N.Y.1931, e¢. 561.—Cooper  v. 
Westchester County, 39 F.Supp. 58. 

The New York statute requiring fil- 
ing of notice of claim against West- 
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chester. county and Westchester County 
Park Commission and service of notice 
of intention to sue before civil action 
for damages or injuries to person or 
property can be brought against coun- 
ty or commission, is rooted in the 
public needs and is a valid exercise of 
power of state. Laws N.Y.1922, c. 292, 
as amended by Laws N.Y.1931, ¢. 561. 


—Cooper vy. Westchester County, AIS) a 
Supp. 58, 
Cal.App. Thé purpose of. provision 


in charter of the City of Los Angeles, 
requining that claims against city be 
presented to and approved in writing 
by the board, officer or employee au- 
thorized by the charter to incur the 
expenditure before suit is brought 
thereon, is to enable public officials to 
make proper investigation concerning 
the merits of the claim and to settle 
the claim without lawsuit if in their 
opinion settlement is proper.—Milo- 
yich y. City of Los Angeles, 108 P.2d 

A substantial compliance with re- 
quirement in charter of the City of 
Los Angeles that every claim against 
the city be first presented to and ap- 
proved in writing bythe board, of- 
ficer or employee authorized by the 
charter to incur the expenditure or 
liability before suit is brought thereon 
is sufficient, in absence of an intention 
to mislead.—Milovich vy. City of Los 
Angeles, 108 P.2d 960. 

Cal.App. Officers of a governmental 
agency cannot by their actions ‘‘waive’”’ 
compliance with a claims’ statute.— 
O’Brien v. City and County of San 
Francisco, 116 P.2d 450. 

N.J.Sup.‘ Attorneys, who took ac- 
knowledgments of director of revenue 
and finance of city to tax certificates 
made by him, were not required to 
serve a fee bill on city before com- 
mencing action for fees due to the at- 
torneys as acknowledging officers, since 
the attorneys were not employed by the 
city as attorneys and rendered no sery- 
ice to the city, but merely acknowl- 
edged the tax certificates as authorized 
by law. N.J.S.A, 2:20-8, 22:4-12, 54: 
5-46.—Samson v. City of Newark, 15 
A.2d 452, 125 N.J.Le 221. 


Pa.Com.Pl. The Act of July 1, 1937, 
P.L. 2547, 53 B.S. § 2774, providing 
that any person claiming damages from 
a municipality, arising from the negli- 
gence of such a municipality, must file 
written notice of such claim within six 
months from the date of the negligence, 
does not apply to causes of action aris- 
ing prior to its passage; an interpreta- 
tion holding that it does would be 
absurd and unreasonable and is there- 
fore not to be adopted under the pro- 
visions of section 52 of the Statutory 
Construction Act of May 28, 1937, P.L. 
1019, 46 B.S. § 552, and would proba- 
bly also be violative of article Ill, sec. 
7, of the Constitution.—Reyrat y. City 
of Scranton, 38 D. & C. 406. 


Pa.Com.Pl., The failure on the part 
of the plaintiff to serve the proper no- 
tice under the Act of July 1, 1937, P-L. 
2547, 53 P.S. § 2774, is a full, complete 
and substantive defense, and a general 
appearance does not waive this defense. 
—Jozefski v. City of Hrie, 22 Erie 193. 

Tex.Civ.App. Compliance with = re- 
quirement of the charter of the city 
of Houston for notice of claim for dam- 
ages to city is a ‘condition precedent” 
to an action for damages against city. 
—City of Houston vy. Chapman, 145 
S.W.2d 669, error dismissed, judgment 
correct. 

The purpose of requiring notice to a 
municipality of a claim and an op- 
portunity to ‘‘audit” it is for the pro- 
tection of municipality to prevent 
bringing of actions on fictitious claims 
and to give municipality an opportunity 
for investigation and allow it to adjust 
differences and settle claims without 
suit.—City of Houston v. Chapman, 145 
S.W.2d 669, error dismissed, judgment 
correct. 

Utah. The statute providing that it 
is a sufficient bar and answer to action 
against city for collection of claim 
against city that such claim has not 


“necessary party” to suit by attorne 


af 
ie epee statute’. Rey.St. 
W933. 15-7-76, 15-7-77..Hamilton vy. 
Salt “Lake City, ee te 1028. ‘ 


7 5 

Iil.App. If a municipality’s rights in. 
volved are such as are limited to 
particular locality, they are deemed ign 
be “private rights’, while if they are 
such as belong to’ all people of_ the © 
state, or in which all people of the — 
state are interested, 


doctrine of laches is not deemed to bb f 
applicable.—Village of Hartford vy. First 
Nat. Bank of Wood River, 30 Nees 
524, 307 Ill.App. 447. 

Though, ordinarily, a change of posi-_ 


analogous to the period of the statute 
of limitations has expired, still, where 4 
no change of interest has occurred, and — ; 

no innocent third persons are involved, — 
and the original parties are before the 
court in an equity proceeding, itiss Rony 
in keeping with the principles of eq- 

invoke the doctrine of rae 


finance of the mies of Newark was not : 


who took acknowledgments of the d 
rector to tax certificates made by yee 
for fees allowed by statute for. taking a 
acknowledgments, since the fees 
which attorneys as acknowledging se 
cers were entitled were required to be — 
paid into the city treasury and the di- ae 
rector was in no sense liable for them. (3 
N.J.S.A. 22:4-12, 54:5-46.—Samson v.- 
sae of Newark, 15 A.2d 452,125 N.J.L. 


aha Sup. The corporate existence ‘of 
transit corporation sued for injuries 
sustained prior to unification agreement 
for operation of transit corporations by 
New York City, was not terminated by — 
agreement, and city did not become 
substituted as the defendant, notwith- 
standing that city assumed liability for poet) 
tort claims against corporation and ep 
that Corporation Counsel undertook de- 
fense of action, and hence rule that 
municipal corporation cannot be ex-. 
amined before trial as adverse party 
was inapplicable—Pace vy. Brooklyn & 
Queens Transit erate 22 N.Y.S. 
2d 842,'175 Mise. 332. 
§ 4683 beter) 
Conn. On appeal from municipal ad- ~ 
ministrative board, municipality can — 
intervene as the party representing the 


publie, interests concerned.—Rommell | 
v. Walsh, 15 A.2d 6, 127 Conn. 16, Ne ie 
4700 Bee) 

Ala.App. Where each count in com-  — 
plaint against a municipality claimed *F 


damages for separate acts, counts — 
which failed to allege that claims made 
in such counts had been filed with city 
clerk, as required by statute, were de- 
murrable. Gen.Acts 1915, p. 298, § 12. 
—City of Birmingham vy. Lynch, 197 « 
So. 46, certiorari petits 197 So. 48. 
4701 


Pa.Com.Pl. A municipality is not 
obligated to file an affidavit of defense. 
—Jozefski v. City of Erie, 22 Hrie 193. 

§ 4714 

Tex.Civ.App. Evidence authorized re- ri 
covery by assignee of property owner 
from city for expense of repaving street 
occasioned by error of city engineer’s 
specifications.—City of Houston  v. 
Chapman, 145 S.W.2d 669, error dis- 


missed, judgment correct. 

§ 4717 
IiLApp. An ordinance providing 
that judgments against the city of 


Chicago shall be paid in the order of 
the date of entry upon the records 
of the court was not unreasonable since 
without such ordinance, payments of 
judgments might go by favor with re- 
sulting confusion. —People ex rel. Cohn 
vy. City of Chicago, 31 N.B.2d 321, 308 
Ill.App. 50. 

A judgment creditor of the city of 


¢ 1b 


i | oe . : € 
<" . ; 


gar 
g 


Hurd Stats. c. 24, par. 
ex rel. Cohn y. City of Chicago, 31 N 
B.2d 321, 308 Ill.App. 50. 


Chicago invoking statute providing for 

z judgment tax fund in the city of Chi- 
A, cago invokes the entire statute with all 
S its provisions including the provision 
‘ for the order of payment of judgments 
and cannot rely on part of the statute 
and ignore any other part. Smith- 

: The Appellate Court was bound to 
give effect to statutory provision for 

the order of payment of judgments 
against the city of Chicago out of 
«judgment tax fund of city so long as 
such provision was in force. Smith- 
Hurd Stats..c. 24, par. 697a.—People 
ex rel, Cohn y. City of Chicago, 31 N. 
B.2d 321, 308 Ill.App. 50 


— 


a MUTUAL BENEFIT INSURANCE 
ie g1 
Colo. Where there was_no constitu- 
tional provision or by-law of either the 
grand lodge of benevolent association 
or the local camp specifically providing 
regulations with respect to conveyance 
OF real property of a local camp or af- 
firmatively providing that such trans- 
' fers might be made, no valid convey- 
ance of realty of local camp could be 
made under statute providing for the 
holding and conveyance of land by un- 
incorporated, benevolent and. fraternal 
society duly chartered by its grand 


ae 


lodge. 


amp No. 83, W. O. W., v. Woodmen 
_ Bldg. & Bénev. Ass’n, 116 P.2d 195. - 


“oi Where there was no constitutional 
-_-provision or by-law of either the grand 
: lodge of benevolent association or of a 
local camp chartered by such: lodge 
with respect to the conveyance of the 
real property of local camp under stat- 
ute, authorizing the holding and con- 
veyance of realty by unincorporated 
benevolent and fraternal society duly 
chartered by the grand lodge, no valid 
conveyance of the realty belonging to 
local camp could be made except when 
authorized by the unanimous consent 
5 x ot the members of the local camp, 735 
4 C.S.A. ec, 40, § 41.—Loveland Camp No. 
83, W. O. W. v.. Woodmen Bldg. & 
Benev. Ass’n, 116 P.2d 195. 
. The power of each member of an un- 
incorporated voluntary association un- 
der the common law to prevent prop- 
‘| erty of association being conveyed and 
diverted to uses other than those of the 
\ association was not expressly taken 
away by statute permitting the holding 
i and conveying of realty by an unincor- 
-. porated benevolent and fraternal asso- 
; ciation, but such power remained as at 
common law until either the local as- 
sociation or grand lodge by which it 
was chartered by appropriate action 
under the statute restricted such power 
by permitting authorization of such a 
conveyance by less than unanimous 
vote of members of the local associa- 
tion. ’35 C.S.A, c. 40, § 41.—Loveland 
Camp No. 83, W. O. W. v.. Woodmen 
Bldg. & Beney. Ass’n, 116 P.2d 195. 
: The adoption by local camp of bene- 


volent association of amended by-law, 
providing for conveyance of realty be- 
longing to camp by managers thereof 
3 with the approval of the camp could 
‘ not operate retroactively to validate a 
; previously executed invalid deed to 
‘ realty. °35 C.S.A. c. 40, § 41.—Loveland 
: Camp No. 83, W. O. W. v. Woodmen 
Bldg. & Benev. Ass’n, 116 P.2d 195. 
4 A conveyance of realty belonging to 
local camp of benevolent association 
executed by managers thereof without 
authorization by unanimous consent of 
members of local camp was void and 
grantee acquired no right by virtue of 
such conveyance, where there was. no 
constitutional provision or by-law of ei- 
4 ther the local camp or the grand lodge 
p 


specifically providing any regulation 
: with respect to conveyance of realty of 
_ a local camp in pursuance of statute 
permitting the holding and conveying 
1 of realty by unincorporated benevolent 


and fraternal associations. ’35 C.S.A. 
c, 40, § 41.—Loveland Camp No. 83, W. 
Oo. W. v. Woodmen Bldg. & Benev. 
Ass’n, 116 P.2d 195. 

In view of large number of members 


697a.—People | 


185 C.S.A. c. 40, § 41.—Loveland™ 
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of local camp of benevolent association 
and the fact that many members of 
such lodge pay their dues but rarely 
attend meetings, and in view of fact 
that each member was equally and 
jointly interested with all others in 
property of the lodge and by appro- 
priate action. might sue for himself 
and all others similarly situated to pro- 
tect rights in such property, trial court 
erred in assuming that each member of 
camp had knowledge of his rights as 
against a void-conveyance of realty be- 
longing to camp by managers thereof 
and had neglected to enforce such 
rights so as to constitute ‘laches’ bar- 
ring action to set aside such void con- 
veyance.—Loveland Camp No. 83, W. O. 
W. v. Woodmen Bldg. & Beneyv. Ass’n, 
PICO P L220 Le. 

Me. “‘Fraternal beneficiary associa- 
tions’ are a specie of the mutual com- 
pany as distinguished from the stock 
company, and function on the mutual 
plan for the sole benefit of their mem- 
Beat on v. Town Taxi Co., 21, A.2d 

oo. 

Mo. A burial association which had 
no fraternal or lodge features and 
which operated solely upon an insur- 
ance basis under by-laws which per- 
mitted drastic forfeitures which would 
inure to the benefit of some members 
at the expense of others, and which, 
according to the testimony of its offi- 
cers, was organized to protect mortuary 
business of officers of the association, 
was a “business corporation’? and was 
not a “benevolent, religious, scientific 
or educational corporation,” and was 
subject. to ouster from its franchise 
purported to be obtained for such pur- 
pose, but trial court could allow reason- 
able time to permit reincorporation un- 
der applicable statutes. Mo.St.Ann, §§ 
5014-5019, pp. 2301-2303; Mo.St.Ann. 
Const. art 10, § 21.—State ex inf, Wil- 
liamson vy Black, 145 S.W.2d 406: 

Mo.App. The reserve, if any, held 
by benefit association, did not belong 
to member to whom life benefit cer- 
tificate had been issued, where neither 
certificate nor statute so provided.— 
Stout v. Independent Order of Forest- 
ers, 148 S.W.2d 1387. 

Mo.App. In action on life benefit 
certificate issued by Canadian benefit 
association to member of Iowa benefit 
association entering into merger agree- 
ment with Canadian association, wheth- 
er member was a party to and bound 
by merger agreement was immaterial, 
where member elected to be so bound 
by accepting certificate of Canadian 
association.—Stout v. Independent 
Order of Foresters, 148 S.W.2d 187. 

A member of Iowa_ benefit associa- 
tion merging with Canadian benefit 
association, who elects to accept new 
certificate of Canadian association in 
lieu of his rights under old certificate 
of Iowa association, is bound by new 
certificate—Stout v. Independent Or- 
der of Foresters, 148 S.W.2d 137. 


A member of Iowa benefit associa- 
tion which entered into merger agree- 
ment with Canadian benefit association 
issuing new certificate to member did 
not have such an interest in or title 
to Iowa association’s assets as would 
entitle member to have his proportion- 
ate part thereof applied by Canadian 
association to full payment of monthly 
premiums due under ‘new certificate, 
where merger agreement provided 
that, in determining rate to be paid on 
new certificate due allowance should 
be given to assets apportioned to old 
certificate, and part of reserve was ap- 
portioned to payment of premiums for 
one year, and balance, as_ prorated 
over life expectancy of insured, was 
used to reduce monthly premiums.— 
Stout vy. Independent Order of Forest- 
ers, 148 S.W.2d 1387. 

Neb. A company’s legal existence as 
a mutual legal reserve life insurance 
company was not subject to collateral 
attack by private individuals or by the 
state, and it could be questioned on di- 
rect attack only by the state, and not 
by_ private individuals. Comp.St.Supp. 
1939, § 44-415.—Royal Highlanders y. 
Wiseman, 299 N.W. 459. 

Neb. Where there had been a bona 


fide attempt by authorities of fraternal 
insurance company to comply with 
statute in changing its corporate form 
to that of a mutual legal reserve life 
insurance company, including proper 
notice to all parties in interest, and 
proceedings in accomplishing proposed 
transformation had been approved by 
state director of insurance, and there- 
after company openly and continuously 
exercised the corporate powers evl- 
denced thereby, and no appeal was 
prosecuted from order of approval of 
director of insurance, company was 
thereby constituted at least a “corpo- 
ration de facto” under its new form of 
organization, and was presumptively a 
“corporation de jure’. Comp.St.Supp. 
1939, § 44-415—Royal Highlanders v. 
Wiseman, 299 N.W. 459. 

The identity of a fraternal insurance 
society was not changed by transfor- 
mation of society into a mutual legal 
reserve life insurance company pursu- 
ant to statute, but rather old corpora- 
tion continued with new powers, and 
title to assets continued in same cor- 
poration and it was not relieved from 
its liability. Comp.St.Supp.1939, § 44- 
415.—Royal Highlanders v. Wiseman, 
299 N.W. 459, 

Where fraternal insurance society 
was transformed into mutual legal 
reserve life insurance company pursu- 
ant to statute, fraternal certificates is- 
sued by society prior to date of entry 
of final order of, state insurance de- 
partment approving the transformation 
still continued to be same kind of con- 
tracts as before transformation, and 
were evidenced and established by same 
proof as was required prior to mutu- 
alization. Comp.St.Supp.1939, §§ 44- 
415, 44-1239.—Royal. Highlanders v. 
Wiseman, 299 N.W. 459. 

Under statute authorizing fraternal 
insurance societies to be transformed 
into mutual legal reserve life insurance 
companies, and providing that depart- 
ment of insurance shall make such or- 
der with reference to distribution of 
any existing or future surplus of so- 
ciety as may be just and equitable, an 
order determining no distribution of 
surplus necessary on change of form of 
corporate organization is equally an 
order in reference to _ distribution. 
Comp.St.Supp.1939, § 44-415.—Royal 
Highlanders vy. Wiseman, 299 N.W. 459. 

Where fraternal insurance society 
was transformed into mutual legal re- 
serve life insurance company pursuant 
to statute, and thereafter board of di- 
rectors determined that there was a 
eertain part of surplus available for 
distribution to policyholders thereof, 
an order of state department of insur- 
ance directing distribution to policy- 
holders of an additional sum was prop- 
erly subject to review by district court. 
Comp.St.Supp.1939, § 44-415; Comp.St. 
1929, § 44-1116.—Royal Highlanders v. 
Wiseman, 299 N.W. 459. 

Where fraternal insurance society 
was transformed under mutual legal re- 
serve life insurance company pursuant 
to statute and thereafter board of di- 
rectors determined that there was a 
certain part of surplus available for 
distribution to policyholders thereof, 
right of policyholders to participate in 
distribution of surplus depended en- 
tirely upon existing contract between 
policyholder and company, and rights 
of those members whose membership 
and policies antedated mutualization of 
company were unchanged. | Comp.St. 
Supp.1939, § 44-415.—Royal Highland- 
ers vy. Wiseman, 299 N.W. 459. 

Neb. Under ‘statute authorizing fra- 
ternal insurance. societies to be trans- 
formed into mutual legal reserve life 
insurance companies, the state depart- 
ment of insurance is authorized to di- 
rect distribution of any existing or 
future surplus of a society as a “con- 
dition precedent’? to approval of a 
change of its articles of incorporation 
and method of doing business, and 
such order of distribution must be ap- 
proved by members of society in order 
to become effective, Comp.St.Supp. 
1939, § 44-415,—Brown v. Royal High- 
landers, 299 N,W. 467. 

The decision of state department of 


Te ae By 


ng a distribution of 


reversed by final judgment of district 
court or by final judgment on an ap- 
peal. Comp.St.Supp.1939, § 44-415.— 
a te v. Royal Highlanders, 299 N.W. 

N.Y.Sup. The constitution and by- 
laws of a mrtual benefit brotherhood 
of boiler makers, iron ship builders 
and helpers, which had issued an in- 
surance certificate to plaintiff's husband 
before his death, were not intended to 
be a cover for oppression, and their 
application was ineffective to reverse 
relation between brotherhood and its 
agent, a subordinate lodge—Zukowski 
v. International Brotherhood of Boiler 
Makers, Iron Ship Builders and Help- 
ers of America, 23 N.Y.S.2d 871. 

Va. Where fraternal benefit society 
was organized under laws of Virginia, 
it had only such power and such au- 
thority as the laws governing its_or- 
ganization conferred upon it. Code 
1936, §§ 4273-4304.—Bryant v. Tun- 
stall, 12 S.E.2d 784. 


: § 2 

N.Y.Sup. Where constitution and by- 
laws of International Brotherhood of 
Boiler Makers, Iron Ship Builders and 
Helpers, which was a mutual benefit 
brotherhood, empowered brotherhood’s 
subordinate lodges to make, alter, or 
amend by-laws, rules, and regulations, 
as deemed expedient, action of subor- 
dinate lodge in reading an application 
by plaintiff's husband for membership 
in brotherhood and balloting upon it 
was within purview of “rules and regu- 
lations” and affected merely forms and 
methods of administration rather than 
things essential to insurance contract 
between husband and brotherhood,— 
Zukowski v. International Brotherhood 


of Boiler Makers, Iron Ship Builders 
and Helpers of America, 23 N.Y.S.2d 
peony 

Pa.Super. Application for fraternal 


benefit certificate did not create a con- 
tract but amounted only to a proposal 
_ for insurance.—Toberg v. Toberg, 16 

A.2d 687, 142 Rene: 581. 

1 

Neb. The board of directors of a 
mutual legal reserve life insurance com- 
pany was its governing body, and law- 
fully vested with management of its or- 
dinary corporate affairs, possessing 
within the limits of its authority full 
discretionary powers, and which, in the 
honest, lawful and reasonable exercise 
thereof, were not subject to control by 
stockholders, or by courts at instance 
of stockholders.—Royal Highlanders y. 
Wiseman. 299 N.W. 459. 

8.C. The secretary of local camp of 
fraternal beneficiary association is 
“agent” of sovereign camp of associa- 
tion, and association’s laws attempting 
to circumscribe local secretary’s auth- 
ority and limit his power as such agent 
do not override general law of South 
Carolina governing relation of princi- 
pal and agent, where secretary is ap- 
pointed to office and can be removed at 
will by president and secretary of as- 
sociation.—Palmer v. Sovereign Camp, 
W. O. W., 15 S.H.2d 655, 197 S.C, 379. 

A fraternal beneficiary association 
delegating to a subordinate officer some 
duty to be performed for association is 
bound. by acts of subordinate officer 
within scope of delegated duties and 
while performing such duties.—Palmer 
v. Sovereign Camp, W. O. W., 15 S.E. 
Way opal Oe SC. 8 lide 
- ex.Ciy.App. Party who had author- 
ity to receive and collect dues and as- 
sessments from holders of policy is- 
sued by fraternal benefit society was 
an agent of the society and his acts 
within the seope of his limited and 
special agency were the acts of the so- 
ciety Woodmen of the World Life 


Ins. Soc, y. Sosebee, 144 S.W.2d 308. 
§ 12 
C.C.A.Mo. Accident policies may 


properly require that injury be estab- 
lished only by evidence of a visible 
contusion or wound on exterior of the 
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body.—Order of United Commercial 
Travelers of America v, Sevier, 121 F. 


15 

Kan, That Se Bad life insurance 
society paid proceeds of certificate to 
beneficiary, named therein without 
knowing that the certificate’ was void 
because the beneficiary was not a niece 
of insured, as stated in the certificate, 
did not constitute a “waiver” of the 
society’s defense of fraud on account of 
the false statements of the insured, 
and that defense could be set up in the 
action by insured’s widow on the cer- 
ticeate—Jarnevie y. Sovereign Camp, 
W.. 0: W:, 112 P2905) 153 Kant 248. 

N.Y.Sup. Where insured who worked 
as boiler maker’s helper from January 
until April 29, 1937, made application 
to subordinate lodge for membership 
in mutual benefit Brotherhood of Boil- 
er Makers, Iron Ship Builders and 
Helpers and was not responsible for de- 
lay by lodge officers in sending ap- 
plication to office of international sec- 
retary-treasurer, and brotherhood’s ac- 
tion in issuing certificate of insurance 
related back to time when application 
was delivered to secretary of lodge, 
and insured was killed on July 4, 
brotherhood could not avoid liability 
on certificate on ground that applica- 
tion and fee were not received in of- 
fice of international secretary-treasurer 
until May 5, at which time insured was 
not working at the trade, notwithstand- 
ing provisions of brotherhood’s con- 
stitution concerning membership in 
brotherhood.—Zukowski y. Internation- 
al Brotherhood of Boiler Makers, Iron 
Ship Builders and Helpers of Amer- 
ica, 23 N.Y.S.2d 871. 

A mutual benefit brotherhood of boil- 
er makers, iron ship builders and help- 
ers which had issued an insurance 
certificate to plaintiff's husband could 
not, by its own default, escape liabil- 
ity on certificate after husband was 
killed.—Zukowski v. International 
Brotherhood of Boiler Makers, Iron 
Ship Builders and Helpers of America, 
23 N.Y.S.2d 871. 

An International Brotherhood of Boil- 
er Makers, Iron Ship Builders and 
Helpers, which was a mutual. benefit 
brotherhood, could not avoid effect of 
action by its subordinate lodge with 
respect to application by  plaintiff’s 
husband for membership in brother- 
hood by disclaiming knowledge of the 
action, where lodge was possessor and 
authentic source of such knowledge 
and was an agent of brotherhood.— 
Zukowski v. International Brotherhood 
of Boiler Makers, Iron Ship Builders 
and Helpers of America, 23 N.Y.S.2d 
871. 


A mutual benefit brotherhood of boil- 
er makers, iron ship builders and help- 
ers which had issued an insurance cer- 
tificate to plaintiff’s husband before his 
death could not escape liability to 
plaintiff, who was beneficiary of cer- 
tificate, by claiming ignorance of ritual- 
istic procedure and of regulations in its 
subordinate lodge which had accepted 
husband as a member, nor could broth- 
erhood, to detriment of plaintiff, avail 
itself of default or misconduct of broth- 
erhood’s agents or officers relative to 
compliance with brotherhood’s constitu- 
tion and by-laws or of their failure to 
promptly send necessary papers to in- 
ternational secretary.—Zukowski vy. In- 
ternational Brotherhood of Boiler Mak- 
ers, Iron Ship Builders and Helpers of 
America, 23 N.Y.S.2d 871. 

A subordinate lodge of a mutual ben- 
efit brotherhood of boiler makers, iron 
ship builders and helpers which issued 
insurance certificate to plaintiff’s hus- 
band before his death was an agent 
of brotherhood, under circumstances of 
case, for purposes of determining li- 
ability on certificate—Zukowski y. In- 
ternational Brotherhood of Boiler Mak- 
ers, Iron Ship Builders and Helpers 
of America, 23 N.Y.S8.2d 871. 

Where subordinate lodge of mutual 
benefit brotherhood of boiler makers, 
iron ship builders and helpers, which 
had issued an insurance certificate to 
plaintiff’s husband before his death, 
was an agent for brotherhood, if lodge 
adopted ritualistic practice of acting 
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ing it at a meeting, 
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upon an application for membership 
in brotherhood immediately after read- : 
notwithstanding 
provisions of lodge’s constitution as 
to time of balloting on applications for 
membership, knowledge of such prac- _ 
tice was imputed to brotherhood, since — 
it would be presumed that lodge in-— 
formed brotherhood of the practice.— — 
Zukowski v. International Brotherhood 
of Boiler Makers, Iron Ship Builders 
cee Helpers of America, 23 N.Y.8.2d 
ial 4 Le ees 
Yex.Civ.App. A fraternal benefit so- 
ciety’s failure to make medical exam- 
ination, which would have disclosed 
that applicant for life insurance policy” 
was suffering from incurable disease, 
did not constitute ‘‘waiver” of or “es- — 
toppel” to assert insured’s failure to 
disclose such fact in application as de- 
fense to action on policy. Rev.St.1925, — 
art. 4834.—Hunt v. W. O. W. Life Ins. 
Soc., 153 S.W.2d 857. 


ae ee, 
> 


8 20 ty 
C.C.A.Mo. Where uncertainties or  — 
ambiguities in an insurance policy aes 
make it impossible to ascertain, by ap- 
plication of the ordinary rules of con- 
struction, the intention of the parties, 
the policy must be construed strictly 
against insurer and liberally in favor 
of insured, so as to effect dominant 
purpose of the policy.—Order of United ~~ 
Commercial Travelers of America v. | 
Sevier, 121 F.2d 650. Ae ; 
Ala. The provisions of a fraternal 
benefit association’s constitution and 
by-laws for benefits for a member who — 
has suffered total and permanent dis- 
ability constitute but a form of “insur- 
ance” and are in effect a contract of — 
insurance and entitled to construction 
favorable to the member,—Gallagher vy. _ 
Brotherhood of Locomotive Firemen — 
and Enginemen, 8 So.2d 299. ye 
Minn. Forfeitures are not -favored, 
and courts will be vigilant to give ef- 
fect to any act or circumstance from ~— 
which it may fairly be argued that an 
insurer has waived the right to strict — 
performance by the insured, or on. 
which an estoppel against such a de- 
fense may be founded, and if a dif- 
ferent rule were applied in construing 
contracts or constitutions or fraternal 
or labor organizations, it should be a — 
more favorable rather than a less fa- 
vorable rule.—Wait v. Journeymen Bar- 
bers’ International Union of America, 
297. N.W. 630. we 
Md 
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A provision of the constitution of a 
trade union regulating the amount of 
death benefits in accordance with the 4a 
duration of the deceased’s membership 
must be construed most favorably to \ 
the beneficiary.—Wait y. Journeymen ; 
Barbers’ International Union of Ameri- 
ea, 297 NW. 630. 

Mo.App. The laws of Missouri, the 
domicile of an incorporated fraternal , 
insurance association, were as much a ae 
part of insurance contracts or certifi- 
cates issued by association as if em- P 
bodied therein. Mo.St.Ann. § 6013, p. i 
4581.—Garfinkel v. Progressive Order - 
of the West, 145 S.W.2d 489. 

N.Y.Sup. In determining rights and 
liabilities under insurance certificate 
issued to plaintiff’s husband by an In- 
ternational Brotherhood of Boiler Mak- 
ers, Iron Ship -Builders and Helpers, 
which was a mutual benefit brother- 
hood, Supreme Court was bound to 
construe language of certificate broad- 
ly to carry out benevolent purposes 
of brotherhood.—Zukowski y. Interna- 
tional Brotherhood of Boiler Makers, 
Iron Ship Builders and Helpers of 2 
America, 23 N.Y.S.2d 871. 


Pa. Any doubt which might exist as 
to construction of provisions in fra- 
ternal benefit certificate was to be re- 
solyed in beneficiary’s favor.—Reid v. 


Sovereign Camp, W. O. W., 17 A.2d 
890, 340 Pa. 400. 
Pa.Super. In construing a by-law 


of a fraternal benefit society which af- 
fects the contractual relation between 
a member and the society, words which 
have no fixed technical meaning must 
be taken in their natural and obvious 
sense, and language which is clear and 
unambiguous cannot be construed to 
mean other than what it says.—Cicchil- 


feeO.. Wi. 


fooim event of 
provisions 
constitution or by-laws of mutual ben- 


4 


lo y. Ricciotti. Garibaldi Mutual & 
Beneficial Soe. of Scranton, 21 A.2d 
A by-law of a fraternal benefit so- 
ciety providing for a forfeiture of the 
right to share in the benefits of the 
society will be construed most strongly 
against the society and if reasonably 
susceptible of two interpretations will 
operate in favor of the insured.—Cic- 


-chillo v. Ricciotti Garibaldi Mutual & 
uel Soe. of Scranton, 21 A.2d 
7 


In construing the rules and laws of 
a mutual benefit association, the court 
will put upon them a liberal construc- 


tion and give to the language such 


meaning as to carry out the manifest 
intent of the parties.—Cicchillo v. Ric- 
eiotti Garibaldi Mutual & Beneficial 
Soe of Seranton, 21 A.2d 447, 

S8.C. The statute requiring that pro- 
ceedings by life insurance companies to 
vacate policies on ground of falsity of 
representations in application be com- 


-menced within two years. is inapplicable 


to fraternal benefit associations, since 


such associations are exempt from gen- 


eral insurance laws. Code 1932, §§ 
7986, 7987, 8070.—Stewart v. Woodmen 
of the World, Life Ins. Soc., 11 S.EH.2d 


- 449, 195 S.C. 365. 
| Tex.Com.App. 


In construing state- 
ments made in application for insur- 
ance in a fraternal benefit society, 


which statements are conceded to be 
“warranties”, courts will resort to well- 
established rules for interpretation and 


construction of contracts of insurance, 


- since the only concern is_to ascertain 
intention of the parties.—Rodriguez v. 


. O.. W. Life Ins. Soc., 145 S.W.2d 
1077, reversing Sovereign Camp, W. 
vy. Rodriguez, 125 S.W.2d 1069. 
Utah. Where benefit certificate, and 


- eonstitution and laws of fraternal ben- 


efit society and amendments thereto, 


and application for membership, con- 


stituted the agreement between mem- 
ber and society, all provisions of cer- 
tificate and constitution and laws and 
amendments and application must be 


read together to determine meaning of 


econtract.—Faweett v. 
Ass’n, 104 P.2d 214. 
inconsistency between 
of benefit certificate and 


Security Ben. 


efit organization, provisions of benefit 
certificate govern where such provisions 
are more favorable to insured, and 


those provisions which are more fa- 


vorable to insured are to be accepted 
rather than those inconsistent there- 
with.—Faweett v. Security Ben. Ass’n, 
104 P.2d 214. 

Where provisions of contract of in- 
surance between fraternal benefit so- 
ciety and member are ambiguous or 
uncertain, that interpretation should be 
given to the contract which will, if 


possible, avoid a forfeiture, and con- 


tract should be _ construed strictly 
against society and in favor of mem- 
ber.—Fawcett v. Security Ben. Ass’n, 
104 P.2d 214, 

§ 24 


Neb. In policies issued by fraternal 
association without medical examina- 
tion, application containing warranties 
of good health need not be attached to 
or made part of the policy.—Willis vy. 
Order of Railroad Telegraphers, 296 
N.W. 4438. 

§ 25 


Mass. The constitution and by-laws 
of an unincorporated and voluntary 
association composed of firemen and 
enginemen employed by railroad com- 
pany constituted the contract between 
association and members, and were to 
be interpreted according to natural 
meaning of the words used as applied 
to state of affairs to which they were 
intended to relate—Redden v, Ramsey, 
34 _N.H.2d 648, 309 Mass. 225. 

Where provision in constitution and 
by-laws of voluntary and unincorpo- 
rated association of railroad firemen 


and enginemen against payment of ben- 


efits to member who had been sus- 
pended or discharged for use of intoxi- 
cating liquors or larceny was_ being 
construed, it would be assumed that 
members of association as employees of 
railroad company when framing the 
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“had agreed to pay such dues and as- 
-sessments as were levied. by the su- — 
preme board of trustees, could not com- 


constitution and by-laws, where famili- 
ar with rules of the company govern- 


ing their conduct.—Redden v. Ramsey, 
34 N.E.2d 648, 309 Mass. 225. 

N.Y.Sup. The constitution and by- 
laws of an unincorporated labor union 
which maintained a sick and death ben- 
efit fund, providing that no acceptance 
of dues by local after their due date, 
regardless of habit or custom to the 
contrary, should ever be deemed a 
waiver of a default, were not unrea- 
sonable, where delinquent payment 
served to avoid suspension and_ to 
retain the primary benefits of member- 
ship in the union.—Danisi v. Shannessy, 
24 N.Y.S.2d 496. 

Tex.Civ.App. Policyholders of frater- 
nal benefit society were bound by pro- 
visions of the policy, constitution, and 
by-laws for automatic forfeiture of 
policy for failure to pay dues in pre- 
scribed time, and provisions of consti- 
tution and by-laws, in accordance with 
statute, that no subordinate body nor 
member could alter or waive such pro- 
visions. Vernon’s Ann.Civ.St. art. 4846. 
—Woodmen of the World Life Ins. Soc. 
v. Sosebee, 144 see 308. 

Okl. The power accorded to a frater- 
nal benefit society to amend its consti- 
tution and by-laws with reference to 
insurance contracts does not authorize 
the society to adopt a by-law which 
will divest, impair, or disturb rights 
already vested in its members.—Wood- 
men of the World Life Ins. Soc. v. 
Chapman, 113 P.2d 600. 

Pa.Super. In altering, amending or 
repealing by-laws of beneficial associa- 
tion, it is necessary to comply sub- 
stantially with the formalities pre- 
scribed by constitution or by-laws in 
force at the time, where they are bind- 
ing upon the body making the change, 
but a substantial compliance is suffi- 
cient.—Singer v. Brith Achim Ben. 
Ass’n, 18 A.2d 131, 143 Pa.Super. 372. 
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Pa.Com.Pl. Defendant, a fraternal 
society, issued a death benefit certifi- 
eate to A, naming B, a first cousin, 
and C, a second cousin, as beneficiaries, 
in 1932 when by the society’s by-laws 
cousins, inter alios, might be benefi- 
ciaries. Some time later A married, 
and in 1935 the by-laws were changed 
making ‘‘cousins to the fourth degree 
of consanguinity” . allowable _ benefi- 
ciaries, In 1939, A died, survived by 
a widow, who made no claim to- pol- 
icy, and by minor children; and, be- 
ing in good standing, proofs of death 
were duly submitted. The society re- 
sisted payment of the policy in action 
by B and C on the ground of the pos- 
sible interest of the minor children in 
the policy. Held, that judgment forthe 
full amount of the policy will be en- 
tered in favor of B, the first cousin of 
decedent A, as she comes within the 
proper degree of consanguinity in ac- 
cordance with the defendant society’s 
by-laws. The change in the by-laws in 
1935 did not divest the rights of a 
beneficiary secured by the by-laws of 
1932, under which the policy had is- 
sued.—Ogorzalek v. Polish Nat. Union 
of America, 42 Lack. Jur. 105. 


§ 35 

Ark. Under constitution and by-laws 

of fraternal benefit society stating, that 
members should pay such dues and as- 
sessments as were levied by the su- 
preme board of trustees upon the class 
or form of certificate issued, the-board 
had power to pass and put in force a 
resolution increasing assessment rates. 
—American Workmen vy. Night, 152 S. 
W.2d 545. 
_ A fraternal benefit society may alter 
its constitution and by-laws so as to 
increase the amount of assessments 
payable, where the member consents 
thereto, as by an express agreement to 
pay all assessments that may be levied. 
—American Workmen vy. Night, 152 8. 
W.2d 545. 

Where statute authorizing fraternal 
benefit societies to make constitutions 
and by-laws for fixing and re-adjusting 
of rates of members’ contributions from 
time to time was in effect when policy 
was issued to plaintiff, plaintiff, who 
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plain of resolution adopted by board 
increasing assessment rates.  Pope’s 
Dig. § 7871,—American Workmen v. 
Night, 152 S.W.2d. 545. ; y 

Mo. Where benefit certificate provid- 
ed for payment of $1,000 death benefit 
and $100 for placing of monument at 
member’s grave and provided that it 
was subject to benefit society’s by- 
laws subsequently adopted, and by re- 
vision of by-laws combined benefit cer- 
tificates came into existence. under 
which a member in good standing at 
time of his death was entitled to death 
and monument benefits and member 
in good standing after reaching age of 
70 was entitled to an old-age disability 
benefit if he was totally and permanent- 
ly disabled, the member’s certificate 
was a “combined benefit certificate’ 
and was subject to provisions of sub- 
sequently adopted by-laws increasing 
rates and providing that members in 
good standing holding combined benefit 
certificates might elect to continue to 
pay the old rates under certain condi- 
tions.—Achtenberg y. Sovereign Camp, 
W. O. W., 144 S.W.2d 73, 

Mo.App. Where by-laws of an_in- 
corporated fraternal insurance associa- 
tion, provided that Order’s grand lodge, 
when in convention assembled, should 
legislate for the order and clothed or- 
der’s executive board with executive 
and judicial but not legislative duties, 
and convention, the hishest authority 
in order, recognized that order was in- 
solvent and referred to board question 
of plan of readjustment of insurance 
rates, board did not perform “legisla- 
tive functions” by preparing a read- 
justment plan, and convention’s action 
was not an improper delegation of au- 
thority, in view of by-laws. Mo.St.Ann 
§ 60138, p. 4581.—Garfinkel v. Progres- 
ave Order of the West, 145 S.W.2d 

Even if convention, which was high- 
est authority in an incorporated fra- 
ternal insurance association, overstep- 
ped its authority in referring to order’s 
executive board the question of a plan 
for readjustment of insurance rates to 
make order solvent, when board’s ac- 
tions in approving a plan and putting it 
in operation were reported to subse- 
quent convention and approved, it was 
equivalent to adoption of plan by sub- 
sequent convention in first instance, as 
concerns validity of readjustment pro- 
ceedings. Mo.St.Ann, § 6013, p. 4581. 
—QGarfinkel v, Progressive Order of th 
West, 145 S.W.2d 489. ; 

A plan of readjustment of insurance 
rates for incorporated fraternal insur- 
ance association, which until January 
1, 1920, had operated on assessment 
plan, whereby each member in Ameri- 
ean Experience Table of Rates Group 
was assessed $60 for each $500 of in- 
surance, and each member in National 
Fraternal Congress Table of Rates 
Group was assessed:$52 for each $430 
of insurance, the re-rating being due 
to economic conditions, was not unrea- 
sonable, especially where contribution 
of $60 per member was approximately 
a mathematical calculation of each 
member’s share of total deficiency debt, 
and any less contribution would not 
have made association solvent. Mo. 
St.Ann. § 6013, p. 4581.—Garfinkel v. 
Progressive Order of the West, 145 S. 
W.2d 489. 

The holder of a certificate of insur- 
ance issued by incorporated fraternal 
insurance society organized under Mis- 
souri law occupied position of being 
both an “insurer’’ and one of those in- 
sured, the indebtedness of society being 
as much his debt as that of each other 
member, as concerns holder’s right to 
attack validity of plan for readjust- | 
ment of insurance rates to make society 
solvent. Mo.St.Ann. § 6013, p. 4581.— 
Garfinkel y. Progressive Order of the 
West, 145 S.W.2d 489. 

_Mo.App. Fraternal beneficiary asso- 
ciation had right to raise assessments 
on current cost of certificate contain- 
ing no provision for reserve values.— 
Byers v. Security Beneficiary Soc. of 
Topeka, Kam, 147 S.W.2d 116, 


g Lh if 

h or aa fraternal death 
certificate permitted reinstate- 

ent within four months after lapse 
5 aer certificate upon written evidence of 
- good health satisfactory to society an 
payment of dues, the reinstated cer- 
tificate to be of same effect as though 
certificate had never lapsed, subsequent 
changes in society’s constitution and 
by-laws limiting benefits by one-half 
if death resulted from heart disease 
within one year after reinstatement 
constituted an “impairment” of orig- 
inal certificate and were of no effect as 
to holder, even though agreed to in 
advance.—Hogan y. Supreme Camp of 
American Woodmen, 1 So.2d 256. 

Ga.App. Where membership certifi- 
‘cate issued by fraternal benefit asso- 
ciation provided for payment of en- 
dowment in cash to member upon cer- 
tain contingencies or for payment of 
face amount. of certificate to beneficiary 
upon death of member, subsequent by- 
laws or resolutions of association in- 
creasing the death benefits and taking 
away the endowment privilege were 
not binding on member, since they con- 
stituted a ‘‘material alteration’ of the 
insurance contract which was not au- 
thorized by statute. Code 1933, § 56- 
1610.—Unity Life Ins. Co. v. Beasley, 
orp 20-4 o 2) 

Pa.Super. Where death benefits pay- 
able by beneficial association were 
raised by assessments levied upon the 
members after the death of a member, 
no right vested in member during his 
lifetime and therefore by-laws fixing 
amount of death benefits could be 
hanged at any time prior to death of 
member.—Singer v. Brith Achim Ben. 
Ass'n, 18 A.2d 131, 143 Pa.Super. 372. 

Where first 14 articles of constitution 
of beneficial association were termed 
“basic laws” and were fundamental 
rules for the government of the associa- 
tion and subsequent 21 articles were 
termed “by-laws” and constituted fur- 
ther and subordinate set of rules in- 
tended to regulate the general affairs 
of the association, association was jus- 
tified in following the procedure set 
forth in the “by-laws” rather than pro- 
cedure set forth in “basic laws” in 
adopting amendment reducing death 
benefits in view of fact that the provi- 
sion fixing death benefits appeared in 
the “by -laws” and not in the “basic 
faws”.—Singer y. Brith Achim Ben. 
Ass'n, 18 A.2d 131,,143 Pa.Super,- 372. 

A mutual beneficial association has 
the right to determine the amount and 
extent of death benefits and to change 
the amount by majority vote in accord- 
ance with its constitution and by-laws. 
—Singer v. Brith Achim Ben. Ass’n, 
18 A.2d 131, 143 Pa.Super. 372. 

Yhe membership of a beneficial asso- 
ciation has the inherent right, when- 
ever it deems it necessary, to fix death 
benefits in any amount since upon such 
amount the members are required to 
assess themselves on the death of a 
Yrother member.—Singer v. Brith Ach- 
in’ Ben. Ass’n,, (18 A.2d 131, 143. Pa. 
Super. 372. 

Amendment of by-law of beneficial 
association reducing death benefits 
from $1,000 to $500 was not unreasona- 
ble and was valid and binding on all 
members and upon their beneficiaries.— 
Singer v. Brith Achim Ben. Ass’n, 18 
A.2da 181, 143 Pa.Super. 372. 

see Roberge v. Association de Bene- 
fices Mutuels [1941] 3 Dom.L.R. 795. 


; § 45 

La.App. Where fraternal benefit so- 
ciety incorporated in Mississippi and 
haying its principal place of business 
in Tennessee levied assessments against 
policyholders equal to cash surrender 
value or loan value of policies on rec- 
ommendation of insurance commission- 
ers of Mississippi and Tennessee and 
gave policyholders a right to pay as- 
sessments' or have them charged 
against policies, the assessments cre- 
ated a lien on policies which could be 
asserted by society as an offset in suit 
by policyholder to recover cash _ sur- 
wender value of his policy.—Lewis v. 
eee Mut. Life Ins. Co., 197 So. 


| 


; yh hae p § 50, ar a 

Utah. The word ne in pro- 
vision in benefit certificate requiring 
designated payment. to be made with- 
in each “month’ meant a calendar 
month, beginning with the first day 
thereof and ending with the last day, 
in view of provisions in constitution 
and laws that dues and assessments 
were due and payable on the first day 
of the month, and that unless dues and 
assessments were paid on or before the 
last day of the month, protection un- 
der the certificate would cease.—Faw- 
gare v. Security Ben. Ass’n, 104 P.2d 


§ 51 

Pa.Super. Member of fraternal bene- 
fit society had no vested right in any 
reserve and her legal expulsion from 
membership deprived her of any. right 
to recover for any premiums paid. or 
for any interest in the reserve. 40 P.S. 
§§ 1037, 1080.—Rak v. Grand Carnio- 
lian Slovenian Catholic Union of U. S., 
14 A.2d 873, 141 Pa.Super. 229, 

In action against fraternal benefit 
society by legally expelled member to 
recover premiums paid prior to expul- 
Sion, statement of claim which did not 
aver any obligation of society to re- 
fund the premiums or other facts in- 
dicating any illegal action on _ the 
part of the society did not set forth a 
good cause of action.—Rak v. Grand 
Carniolian Slovenian Catholic Union of 

S., 14 A.2d 878, 141 Pa.Super. 229. 
59 


§ 

S.C. The statute requiring that pro- 
ceedings by life insurance companies to 
vacate policies on ground of falsity of 
representations in application be com- 
menced within two years is inapplicable 
to fraternal benefit associations, since 
such associations are exempt from gen- 
eral insurance laws. Code 1932, §§ 
7986, 7987, 8070.—Stewart v. Wood- 
mea of the "World, Rae Ins. Soc., 11 S. 
H.2d 449, 195 S.C. 36 


§ at 

Ga.App. Where fraternal benefit as- 
sociation for a single premium, issued 
membership certificate which provided 
for endowment payment to member up- 
on certain contingencies or for payment 
of face amount of certificate to mem- 
ber’s beneficiary upon member’s death, 
the insurance contract was an entiré 
contract and upon breach of the con- 
tingent endowment provision, member 
could repudiate the entire contract and 
recover premees paid, plus interest. 
Code 1933, § 20-112.—Unity Life Ins. 
Co. v. Beasley, 13 pee 32, 


Neb. Where application for addition- 
al fraternal benefit insurance contained 


warranty “that I am now in sound 
physical and mental condition of 
health”, sound physical condition and 


good health of insured was a “‘condi- 
tion precedent” to issuance of addition- 
al insurance, precluding recovery where 
insured had cancer of the kidney, 
which ultimately caused death, at time 
of the application.—Willis v. Order of 
Railroad ‘Yelegranhers, 296 N.W. 443. 

Tex.Civ. App. Provisions in fraternal 
benefit society’s life insurance certificate 
that it shal] pe null and void if in- 
sured was not in gooa nealth and free 
from any disease at time of delivery 
thereof are valid.—Supreme Forest 
Woodmen Circle v. Gonzalez, 144 S.W. 
2d 601. 


§ 80 

Kan. Where both by statute and the 
Constitution and laws of a fraternal 
beneficiary association the benefits are 
limited to a certain class, and the cer- 
tificate is issued subject thereto, a false 
warranty as to the relationship of a 
beneficiary not within the limited class 
voids the certificate—Jarnevic vy. Sov- 
ereign Camp, W. O. W., 112 P.2d 91, 
153 Kan. 448. 

Where, in certificate of fraternal life 
insurance society, insured named a ben- 
eficiary and falsely stated that the ben- 
eficiary was his niece, a blood relative, 
and in the application the insured war- 
ranted that all ‘‘statements’’, “repre- 
sentations”’, and “answers” were true, 
the certificate was void, and insured’s 
widow could not recover thereon, as 
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against her contention — “Chat the desig- — 
nation of the beneficiary was not a 
statement, representation, or answer.— 
Jarnevie v. Sovereign Camp, W. 0. Bite iP 
112. P.2d 91, 153 Kan, 448. 


§ 81 

Cal.App. A county motorcycle patrol ‘ae 
officer, whose service with county was © 
severed because of his permanent total 
disability as result of injuries sus- 
tained while employed in such service, 
was not dismissed therefrom within — 
provision of by-laws of county peace — 
officers’ relief association, of which he 
was member, that membership therein — 
should cease on member’s ‘‘dismissa! 
from county service, and hence he was 
entitled to continue to receive benefit 
payments from associ iation during con- 
tinuance of such disability—Lamb y. 
Sheriffs’ Relief Ass’n of Los ‘Angeles i 
County, 115 P.2d 826. tits 

A county motorcycle patrol officer, — 
whose name was stricken from rolls— ae a: 
county civil service employees ae ae 
transferred to state’s rolls on date 
county board’s ordinance abolishing 
county motor patrol department and i 
duction of such patrol into state ser 
ice by statute while he was permanen Aas 
ly disabled because of injuries ‘sus- ie 
tained while employed in county serv- 
ice, was never legally ‘inducted”’ into 
state service within provision of by- 
laws of county peace officers’ relief as- * 
sociation, of which he was member, ~ 
that membership of persons inducted | 
into any other public service than that 
of county should cease, and hence he 
was entitled to continue to - receive 
benefit payments from association dur- 
ing continuance of such  disabilit 
Gen.Laws_ 1937, 
Sheriffs’ 


fully complied with the plain terms of 
the provisions of plaintiff’s insuran 
contract in assessment levy and in 
mailing notice thereof to plaintiff, 
plaintiff by her admitted failure to pay 
monthly premium assessment due in 
May, 1939, suffered policy to lapse. 
American Workmen y. Night, 152 ‘S.W. 
2d 546. 

Mo.App. Where life benefit cer- — 
tificate issued by Canadian benefit dst) 
sociation to member of Iowa benefit | 
association entering into merger agree-- 
ment with Canadian association re- 
quired member to make certain month- — 
ly payments, failure of member to 
make the payments would forfeit the 
certificate.—Stout v. Independent Or- 
der of Foresters, 148 S.W.2d 137. 


N.J.Sup. Where by-laws of religious 
society provided for the payment of | 
sick and death benefits and provided ~~ 
that anyone who did not pay a month- | 
ly collection for named church could ~ 


not be a member of the society which 
deducted church dues from sick bene- 
fits due member who took no steps to 
challenge any provision of the by-laws 
but continued his membership for some | 
years, member by failure to pay dues ~ 
for four months surrendered his mem- 
bership and his widow was not entitled 

to death benefits.—Scurko y. St. John 
the Baptist Greek Catholic Cours So- 
ciety, 21 A,2d 152, 127 N.J.L, 8. 

N.Y.Sup. Where constitution and by- 
laws of labor union provided that no j 
acceptance of dues by local after due 
date, regardless of habit or custom to 
the contrary, should ever be deemed a 
“waiver” of a default, and member of 
local did not pay dues for September 
until September 26, and he died on 
September 29, benefits for his death 
could not be  recovered.—Danisi_ y, 
Shannessy, 24 N.Y.S.2a 496. 

Pa. Where cash or loan value of fra- 
ternal benefit certificate increased each 
month on payment of monthly install- 
ments by member, such values were 
likewise increased, after member dis- 
continued payments, by monthly credits 
entered thereon by association under 
automatic premium loan provision so 
as, under the facts, to create a suffi- 
cient cash and loan value to pay cash 
loan with interest, and keep certificate 
in force until member’s death.—Reid vy. 


Sovereign Camp, W. 0. W., 17 A.2d° 
890, 340 Pa. 400. 
Fraternal benefit certificate did not 
= lapse on date that premium loans com- 
4 menced under automatic premium: loan 
eS provision, and hence cash loan and 
interest continued after that date— 
‘ Reid v. Sovereign Camp, W. O. W., 17 
_A.2d 890, 340 Pa. 400. 

Pa.Super. Where the by-laws of a 
beneficial society provide for the pay- 
ment of assessments or dues within a 
eertain specified period to make a 
member beneficial, time is of the es- 
sence of the contract and failure to 
pay within the designated time re- 
lieves the society from liability.—Cic- 
chillo v. Ricciotti Garibaldi Mutual & 


oS Ri Soe. of Scranton, 21 A.2d 
_-—s-*Tex.Civ.App. Where life policy and 
- insurer’s constitution and _ by-laws, 


which were made part of policy, pro- 
vided that failure to pay premiums 
during month for which they were due 
would render policy void, pelicy lapsed 
-. and became void when premiums for 
one month were not paid during such 
month, and payment of premiums aft- 
er insured’s death in following month 

did not authorize recovery on policy.— 
_ Fernandez y. Sovereign Camp, W. O. 
 W., 142 S.W.2d 314, error refused. 

‘ Utah. Where benefit certificate pro- 
vided for monthly assessments within 
each month, and constitution and laws 
provided that one assessment should 

e collected for month in which certifi- 
cate was delivered, and that monthly 
assessments were due on first day of 
month and must be paid on or before 
last day of month, monthly assess- 

ments were due on first of each month 

and not on date in each month when 
first assessment was paid, and hence 
extended insurance commenced to run 
from first day of month and not from 
date in month in which first. assess- 
ment was paid, notwithstanding that 
- member was thereby deprived of full 
month’s protection for initial’ assess- 

- ment.—Fawcett v. Security Ben. Ass’n, 

104 P.2d 214. 

That there was a grace period dur- 

ing which time member was protected 
under benefit certificate did not length- 
en period of extended insurance, but 
extended insurance commenced to run 

from expiration of last monthly period 
for which assessment was paid and 
not from expiration of grace period 

which followed.—Fawcett v. Security 

Ben. Ass’n, 104 P.2d 214. 

A beneficiary of benefit certificate su- 
ing for extended insurance was in no 
better position than member would 
have been as to time when extended in- 

surance began to run.—Fawcett v. Se- 

curity Ben. Ass’n, 104 P.2d 214. 

§ 91 

Ark. Where record showed that 
copy of resolution increasing assess- 
ment rates was mailed to plaintiff by 

fraternal benefit society and that cop- 
ies of a publication issued by society 

- eontaining assessment resolution were 
a mailed to plaintiff from time to time, 
; society’s duty under by-laws requiring 

; that assessment notice ‘‘shall be 
f mailed” was fully discharged when no- 
* 

“4 
: 
1 
f 


i 
14 


& * 


tice of assessment was mailed to plain- 
tiff by depositing it 
States mail— American 
Night, 152 S.W.2d 545. 
§ 94 

Pa.Super. Where by-laws of benefi- 
cial society provided for the payment 
of monthly dues in advance at the first 
monthly meeting of the society and 
that if a member was in arrears on 
the first day of the second month he 
should become delinquent and _ non- 
beneficial, a member who paid June 
assessment in mid July avoided for- 

uy feiture, since terms “first” and ‘second 
months” referred to months in the 
future and first day of second month 
following June meeting was August 1. 
—Ciechillo v. Ricciotti Garibaldi Mutu- 


in the United 
Workmen vy. 


a): & Beneficial Soc. of Scranton, 21 
A.2d 447. 
§ 98 
Ark. Where an insurance contract 
provides that notice of assessment 


shall be given by mail, failure to re- 


MUTUAL BENEFIT 


rt eee 
’ -: f 
INSUR 
ceive a notice properly mailed which is 
not due to the fault of the insurer is 
not an excuse for nonpayment of the 
assessment.—American Workmen 
Night, 152 apace 545. : 
2 99 

Mo.App. Under by-law of mutual 
insurance association providing that 
failure to pay an assessment for a pe- 
riod of 30 days renders a member de- 
linquent, the due day is 30 days from 
date of notice, and notice of suspension 
on any date before expiration of 30 
days eannot_ work a_ forfeiture.— 
Schmidt vy. Central Mut. Ins. Ass’n, 153 
S.W.2d 99. 

102 


§ 
The holder of a fraternal death 


Fla. 
benefit certificate, with provision per- 
mitting reinstatement of certificate 


within four months after lapse upon 
written evidence of good health satis- 
factory to society and payment of dues, 
acquired a “vested right” to reinstate- 
ment without limitation upon benefits, 
as provided by subsequently adopted 
changes in society’s constitution and 
by-laws, and such right was contingent 
on payment of dues and evidence of 
good health satisfactory to society, and, 
upon compliance by holder, society 
could not arbitrarily decline to rein- 
state certificate after it Japsed.—Hogan 
v. Supreme Camp of American Wood- 
men, 1 So.2d 256. 


§ 104 

Ga.App. Where monthly installments 
payable to fraternal benefit society by 
member were due the first day of each 
month, with grace period for balance 
of month, and, if dues were not paid 
within grace period, member automati- 
eally became suspended and his certifi- 
cate lapsed, but he had the right to be- 
come reinstated within three months if 
in good health, and member failed to 
pay April installment within the month 
of April, and member on May 15, while 
afflicted with serious cardiae and pul- 
monary complications, attempted rein- 
statement by paying April installment, 
and member died on May 30, benefi- 
ciary could not recover on certificate.— 
Sovereign Camp, W. O. W., v. Muller, 
11 S.H.2d 92, 


§ 108 

.Ga.App. Where monthly installments 
payable to fraternal benefit society by 
member were due first day of each 
month, with grace period for balance 
of month, and, if dues were not paid 
within grace period, member would 
automatically become suspended and 
his certificate would lapse, but he had 
right to become reinstated within three 
months if in good health, and member 
did not pay April dues until May 15, 
and he died on May 30, fact that so- 
ciety’s financial secretary of camp to 
which member belonged had on previ- 
ous occasions, without society’s knowl- 
edge, accepted belated installments aft- 
er member had become suspended, did 
not create an “estoppel” or ‘‘waiver” 
against society from asserting that 
member was not in good health at time 
of attempted reinstatement on May 15, 
and that he did not remain in good 
health for 3Q days  thereafter.—Sov- 
ereign Camp, W. O. W., v. Muller, 11 
S.B.2d 92. 


§ 109 

Fla. Where fraternal insurance sgo- 
ciety issued death benefit certificate to 
a married woman with provision per- 
mitting reinstatement of certificate 
within: four months after lapse upon 
written evidence of good health satis- 
factory to society and payment of dues, 
an alleged subsequent contract where- 
by, after certificate had lapsed, it was 
agreed that in consideration of society 
waiving additional proof of woman’s 
health she should be reinstated accord- 
ing to amendments to society’s by- 
laws and_ constitution, which were 
adopted after issuance of original cer- 
tificate, was without ‘‘consideration’” 
and was effective only to reinstate orig- 
inal certificate—Hogan y. Stpreme 
Cone. of American Woodmen, 1 So.2d 
§ 110 

C.0.A.Wash. The existence of a 
“waiver” of by-laws of fraternal in- 
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surance society depends upon the ef- 
fect of the society’s actions upon the 
member, and not upon what the so- 
ciety intends, and if the conduct of the 
society’ is such as to lead an ordinar- 
ily prudent member to believe that his 
protection continues despite failure to 
comply strictly with terms of the insur- 
ance contract, the society is held to 
have “waived” its right to assert a 
forfeiture.—Order of United Commer- 
cial Travelers of America v. Campbell, 
115 F.2d 7438. “ i 

Ga.App. The fact that fraternal 
benefit society did not avail itself of 
provisions of contract and declare local 
camp and all of its members suspended, 
because the society did not receive by 
the fifteenth of the month reports con- 
cerning standings of members, did not 
amount to a “waiver” by society of the 
provision concerning automatic sus- 
pension of member for failure to pay 
dues within grace period, or “estop 
society from declaring the member sus- 
pended.—Sovereign Camp, W. O. -W., 
vy. Muller, 11 S.H.2d 92. r 

La.App. The doctrine of “estoppel 
by conduct is applicable to fraternal 
benefit societies.—Soleyman v. Wood- 
men of the World, 3 So.2d 466. 


Okl. Provisions of benefit certificate 
authorizing reinstatement of lapsed cer- 
tificate upon payment of past dues and 
an additional sum of $10 and fur- 
nishing of satisfactory evidence of 
good health, in which case member 
would be restored to all prior rights 
including continuous good standing, 
or upon mere payment of dues in which 
event member would lose his continu- 
ous good standing, were unambiguous, 
and under such provisions member who 
followed latter method lost his con- 
tinuous good standing, and the asso- 
ciation was not barred under doctrine 
of “estoppel” or “waiver” from assert- 
ing nonliability for death of member 
which occurred at time when he had 
not maintained his continuous good 
standing for sufficient period to enti- 
tle beneficiary to claim any payment 
under the certificate—Pitchford  v. 
Electrical Workers’ Ben. Ass’n, 113 P. 
2d. 591, 

S.C. A fraternal beneficiary associa- — 
tion is as much subject to the opera- 
tion of the principle of ‘estoppel’ as 
any other association or person.—Pal- 
mer v. Sovereign Camp, W. O. W., 15 
S.H.2d 655, 197 S:C. 379. 


§ 115 
C.C.A.Wash. Acts and_ declarations 
evidencing a custom acquiesced in by 
fraternal insurance society, which is re- 
lied on to show waiver of by-laws of 
the society may be those of the society 
itself or those of its agent, even though 
the constitution of the society provides 
that the agent has no power to waive 
provisions of the constitution, since 
as a matter of law the knowledge of 
the agent is the knowledge of the so- 
ciety.—Order of United Commercial 
Travelers of America v. Campbell, 115 
F.2d 7438. 


La.App. Generally, if an insurer or 
its authorized agent, by a custom to 
receive overdue premiums without ob- 
jection, or by a custom not to exact 
prompt payment of premiums, has in- 
duced an honest belief in policyhold- 
er’s mind, which belief is reasonably 
founded, that strict compliance with a 
stipulation for punctual. payment of 
premiums will not be, insisted upon, 
the insurer will be deemed to have 
“waived” the right to claim the forfei- 
ture, or will be “estopped” from en- 
forcing the same although the policy 
or certificate expressly provides for 
forfeiture for nonpayment of premi- 
ums as stipulated, and even though it 
is also conditioned that agents cannot 
waive forfeitures or the policy pro- 
vides that receiving overdue premiums 
is merely an act of courtesy.—Soley- 
man v. Woodmen of the World, 3 So. 
2d 466, 

8.C. The supreme lodge of fraternal 
beneficiary association and  associa- 
tion’s officers, acting within scope of 
official duties, have power to bind as- 
sociation, and general rules applicable 
to “waiver” and “estoppel” Gpply ‘to 


mi 


acts the sa 


ly authorized agents, notwithstand- 


shall have authority to waive any of 
provisions of the laws and constitution 
of such association. Code 1932,  § 
8047.—Palmer v. Sovereign Camp, W. 
O. W.) 15 S.B.2d) 655; 197°8.C. 379. 
Where local financial secretary of 
fraternal ‘beneficiary association was 
agent of sovereign camp of association 
in the matter of collecting assessments 
and reporting standing of members to 
clerk of sovereign camp,  agent’s 
knowledge, acquired in discharge of 
his duties, was knowledge of associa- 
tion, and therefore local secretary’s 


~ omission to advise association of his 


acceptance of delinquent monthly pay- 
ments from insured for six or seven 
months, with full knowledge of in- 
sured’s illness, was a “waiver” or ‘‘es- 
toppel’, chargeable to association, of 
by-law requirement that payment of 
delinquent payment was a warranty by 
insured that insured was in good 
health, notwithstanding that local sec- 
retary had no part in waiver except to 


act as a channel of information. Code 
1932, § 8047—Palmer v. Sovereign 
Camp, W.:' 0. W., 15-S.H.2d 655, 197 
S.C1°3'79). 


In determining whether local secre- 
tary’s omission to advise fraternal ben- 
eficiary association of his acceptance 
of delinquent monthly payments from 
insured for six or seven months with 
full knowledge of insured’s illness was 
a waiver or estoppel, chargeable to as- 
sociation, of by-law requirement that 
payment of delinquent payment was a 
warranty by insured that insured was 
in good health, the law would presume 
that local financial secretary  per- 
formed, or should have performed, the 
duty resting upon him, and that he 
transmitted to association all pertinent 
information received in line of duty, 
and, if secretary failed to transmit 
such information to association, knowl- 
edge thereof would be imputed to asso- 
ciation the same as if association had 
received the payments under such cir- 


cumstances.—Palmer v. Sovereign 
eet WiiOloWw.,, 15. S.B.2d 655; =197 
BOE) 


Tex.Civ.App. Where policy, consti- 
tution, and by-laws of fraternal benefit 
society provided for automatic forfei- 
ture of policy for nonpayment of dues 
within prescribed time and, in accord- 
-ance with statute, provided that no 
subordinate body nor member could 
alter nor waive such provisions, any 
act of agent altering or varying con- 
tract with policyholders in violation of 
such provisions could not operate as a 
“Waiver’, since agent lacked authority, 
and could not operate as an ‘estoppel’, 
since policyholders were charged with 
notice of such lack of authority and 
therefore could not be misled. Vernon’s 
Ann.Civ.St. art. 4846.—Woodmen of the 
World Life Ins. Soc. v. Sosebee, 144 
Siwe2d 308. 


Fraternal benefit society’s agent who 
had authority to receive and collect 
dues from policyholders could accept 
conditional payment, such as by check, 
and had implied authority to make any 
reasonable arrangement. to facilitate 
pertormance of his duty, so that where 
agent agreed to draw a draft on policy- 
holder’s bank each month but failed to 
do so, society was bound by agent’s 
acts and was “estopped” by breach of 
duty thus assumed to policyholder, to 
assert nonpayment of dues within pre- 
seribed time which would work for- 


feiture of policy.—Woodmen of the 
World Life Ins. Soc. v. Sosebee, 144 
S.W.2d 308. 

§ 122 


Tex.Civ.App.. Where life policy and 
insurer’s constitution and by-laws, 
which were made part of policy, pro- 
vided that failure to pay premiums 
during month for which they were 
due would render policy void and that 
local camp officers had no authority 
to waive provisions of policy or con- 
stitution and by-laws, fact that local 
secretary customarily accepted pay- 


ar 


ng statute providing that no officer of 
- subordinate body of such association 
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me as to acts of other 
corporations or individuals and their 


ments of premiums after month for 
which they were due was not binding 
upon insurer unless such practice was 
shown to have been acquiesced in by 
insurer’s general officers.—Fernandez y. 
Sovereign Camp, W. O. W., 142 S.W. 
2d 314, error refused. 

§ 123 

C.C.A.Wash. Under Washington law, 
the by-laws of a fraternal insurance 
society may be waived by a custom ac- 
quiesced in by the society.—Order of 
United Commercial Travelers of Amer- 
ica v. Camnbell, 115 F.2d 743. 

Ill.App. Where deceased member of 
blacksmiths’ union had for some time 
prior to his death been one to two 
months in arrears in his paying of 
death benefit dues and never in ad- 
vance as required by union’s. con- 
stitution, union’s acceptance of his 
dues and failure to take any action in 
the matter constituted a ‘‘waiver” of 
member’s default and recognition that 
he was a member in good standing, 
so as to entitle his administrator to 
death benefits, notwithstanding that 
member was two months in arrears in 
his payment of dues at time of his 
death.—Riddle v. General Union of 
International Brotherhood of  Black- 
smiths, Drop Forgers and Helpers, 32 
N.H.2d 977, 309 l1.App. 163. 

12 


Pa.Com.Pl.. Where the by-laws of a 
fraternal heneficial society require that 
“the assessments or monthly dues must 
be paid in advance at the first monthly 
meeting of the society” and state “if 
a member continues to remain in ar- 
rears, on the first day of the second 
month he becomes delinquent and non- 
beneficial,’ and a member, who did not 
pay his June dues but paid all dues and 
assessments July 18 and died July 23, 
the society, acknowledging death and 
due notice thereof but refusing to pay 
death benefits, on judgment in favor of 
the plaintiffs takes rule for judgment 
n. o. v. and rule for new trial. Held, 
that rules for judgment n. o. v. and for 
new trial will be discharged. The de- 
ceased member was not delinquent and 
non-beneficial at the time of his death, 
and would not have become such under 
the by-laws until August 1.—Cecchillo 
vy. Ricciotti Garibaldi Mutual & Benefi- 
cial Soc., 42 Lack.Jur. 5. 

S.C. Forfeitures are not. favored in 
the law, and courts, in order to avoid 
the odious results of a forfeiture, are 
not slow in seizing hold of such cir- 
cumstances as may have been acted on 
in good faith, and which indicate an 
agreement on the part of the insurer 
or an election to waive strict compli- 
ance with conditions in insurance pol- 
icy, and continuing a policy in force 
and accepting payment of premiums 
thereon, with full knowledge of facts, 
which, according to condition of con- 
tract, make contract voidable,. is a 
“waiver” of the condition.—Palmer vy. 
Sovereign Camp, W. O. W., 15 S.E.2d 
6b), LOTS Cr 3ia2 


§ 133 

lli.App. Where holder of beneficial 
certificate was in arrears in payment 
of his dues most of the time for about 
10 years, but during that period local 
lodge of mutual benefit society had 
made prompt payment each month to 
the grand lodge, the society, through 
its course of conduct, was ‘‘estopped” 
to declare a forfeiture for nonpayment 
of dues about a week prior to certifi- 
eate holder’s death without giving per- 
sonal notice to him, and whether such 
notice was given was a jury question 
in action on the certificate—Hncimer v. 
Grand Carniolian Slovenian Catholic 
Union of U. 8., 35 N.H.2d 428, 311 Il. 
App. 244. 


La.App. Generally, if an insurer or 
its authorized agent, by a custom to 
receive overdue premiums without ob- 
jection, or by a custom not to exact 
prompt payment of premiums, has in- 
duced an honest belief in policyhold- 
er’s mind, which belief is reasonably 
founded, that strict compliance with a 
stipulation for punctual payment of 
premiums will not be insisted upon, 
the insurer will be deemed to have 
“waived” the right to claim the for- 


feiture, or will be “estopped” from en- 


forcing the same although the policy 
or certificate expressly provides for 
forfeiture for nonpayment of premiums 
as stipulated, and even though it is 
also conditioned that agents cannot 


waive forfeitures or the policy pro- | 
vides that receiving overdue premiums ~ 


is merely an act of courtesy.—Soley- 
man v. Woodmen of the World, 3 So. 
2d 466, era 
_ That insured -under a life certificate 
issued by a nonprofit fraternal benefit 
society was admonished to pay month- 
ly premium installments. promptly 
when certificate was issued was imma- 


terial to beneficiary’s right to recover 
in action on certificate after insured’s 
death, where insured and society pur- 
after issuance 


% 


if 
Phe a 


Gel 


sued a course of action 
of certificate which estopped society’ 
from denying liability on certificate on 
ground that premiums were not paid 
when due.—Soleyman y. Woodmen o 
the World, 3 So.2d 466. : f 

Minn. 


dues on or before the first day of the 
month were waived by the long-estab- 


lished practice of the local union in | 
dues after the first of the © 


accepting 
month, and hence the beneficiary of 
a member who had paid his February 


dues after the due date but before his 
death on February 26 was entitled to 
knowledge of the local — 


death benefits ; 


union as to acceptance of delinquent — 


dues being chargeable to the interna- é 
tional union.—Wait vy. Journeymen Bar- 
International Union of America, " 


a 


bers’ 
297 N.W. 630. ; 
§ 135 ae 

Ga, A “fraternal beneficiary order’ — 
within statutory. definition and within 
statute relating to eligibility of benefi- 
ciaries is an association having a repr 
sentative form of government and a 
lodge system with a ritualistic form 


of work for the meeting of its chap- 


ters, or other subordinate bodies. 


Code | 
193300 $$, Do-=1s Oss 


56-1703.—Fain  v. 


Feldman, 13 8.6.24 179, 191 Ga. 619. 


The Atlanta Police Relief Association 
is not a “fraternal beneficiary order’ 
within statutory definition or within 
statute fixing eligibility of beneficiaries. 
Code 1933, §§ 56-1701, 56-1703.—Fain 


v. Feldman, 138 8.H.2d 179, 191 Ga. 519. 


Va. A fraternal benefit society or- 
ganized under Virginia laws has no 
authority to create a fund for persons 
other than those specified in statute 
declaring who may be_ beneficiaries, 
and a member cannot direct that the 
fund be paid to a person outside of 
such classes. Code 1936, § 4278.— 
Bryant v. Tunstall, 12 S.H.2d 784. 

A member of a fraternal benefit so- 
ciety organized under Virginia laws 
has merely a power of appointment of 
death benefit fund, which power is. 
limited to the classes named in statute 
declaring who may be_ beneficiaries, 
and any other designation is invalid. 
Code 1936, § 4278.—Bryant v. Tunstall, 
12 S.H.2d 784. ‘ 

The Virginia statute declaning: who 
may be beneficiaries of death benefit 
fund payable by fraternal benefit so- 


ciety organized under Virginia laws 
does not add to classes, named in 
charter, constitution or by-laws of a 


Virginia corporation, and charter, con- 
stitution and by-laws of a corporation, 
organized under the Virginia laws, do 
not add to the classes enumerated in 
the statute. Code 1936, § 4278.—Bry- 
ant v. Tunstall, 12 S.W.2d 784. 


§ 136 

N.Y.Sup. A designation of a “friend” 
as person to whom death benefit should 
be payable by fraternal society was il- 
legal, since friend was not within class 
of statutory beneficiaries in -effect at 
time of issuance of certificate, and hence . 
surviving next of kin were entitled to 
benefits. Insurance Law, § 231.—Mel- 
nick vy. Jewish Nat. Workers’ Alliance 
of America, 26 N.Y.S.2d 664. 

Ohio App. In order to be entitled to 
proceeds of fraternal benefit insurance 
certificate, the person designated there- 
in as beneficiary must have been within 
the class to which payment of such 
benefits ig limited by statute, not only 


; he 
Provisions of the Constitution — 
of a trade union requiring payment of © 


wer 
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: at the time he was designated as such 
beneficiary, but also at the time of the 
death of insured when the benefit be- 
came payable. Gen.Code, § 9467.— 
Lakewood Masonic Ben. Ass’n v. Jones, 
36 N.E.2d 59. 
. Where insured designated as benefi- 
ciary under certificate of life insurance, 
issued by fraternal benefit association, 
his “wife’, adding thereto the name of 
his then wife, and thereafter obtained 
a divorce and married.a second wife, 
under statute limiting payment of 
_ death benefits by fraternal benefit as- 
sociation to designated class of persons 
and institutions, the person who at 
the time -of insured’s death was the 
_ wife of the insured was entitled to the 
proceeds of certificate. Gen.Code, § 
9467.—Lakewood Masonic Ben. Ass’n VY. 
Jones, 36 N.H.2d 59. 
- Where insured under certificate of 
life insurance issued by fraternal bene- 
fit association obtained a divorce be- 
cause of wife’s aggression,.the portion 
- of decree ordering insured to maintain 
divorced wife was void, since under 
statute Court of Common Pleas was 
without jurisdiction to make such an 
order, and hence such decree did not 
constitute divorced wife a ‘‘dependent” 
of insured within meaning of statute 
limiting payment of death benefits by 
fraternal benefit associations to certain 
designated classes of persons and _ in- 
stitutions. Gen.Code, §§ 9467, 11993.— 
_ Lakewood Masonic Ben. Ass’n v. Jones, 
36 N.E.2d 59. 


Pa.Super. Requirements incorporated 
in by-laws of fraternal beneficial so- 
ms) ciety or in terms of contract in ordi- 
nary life policies, as to who may be 
beneficiaries, made for protection of 
society, may be waived by society if 
such waiver occurs during lifetime: of 
insured.—Stasevicius v. Slauzis, 19 A.2d 
569, 144 Pa. Super. 421. 


f° Pa.Com.Pl. Defendant, a _ fraternal 
- society, issued a death benefit certifi- 
cate to A, naming B, a first cousin, 
and C, a second cousin, as beneficiaries, 
in 19382 when by the society’s by-laws 
cousins, inter alios, might be _ benefi- 
ciaries. Some time later A married, 
and in 1935 the by-laws were changed 
making ‘‘cousins to the fourth degree 
of consanguinity’? allowable _ benefi- 
ciaries. In 1939, A died, survived by 
a widow, who made no claim to policy, 
and by minor children; and, being in 
good standing, proofs of death were 
duly submitted. The society resisted 
payment of the policy in action by B 
and C on the ground of the possible in- 
terest of the minor children in the 
policy. Held, that judgment for the 
full amount of the policy will be en- 
tered in favor of B, the first cousin of 
decedent A, as she comes within the 
proper degree of consanguinity in ac- 
cordance with the defendant society’s 
. by-laws. The change in the by-laws 
> in 1935 did not divest the rights of a 
beneficiary secured by the by-laws of 


Hy 1932, under which the policy had is- 

we , sued.—Ogorzalek v. Polish Nat. Union 
5 of America, 42 Lack.Jur. 105. 

Degrees of consanguinity as to bene- 

ficiaries are reckoned in accordance 


pe with the interpretation of the civil law 
and not of the canon law.—Ogorzalek 
vy. Polish Nat. Union of America, 42 
Lack.Jur. 105. 

ae In re Snyder [1941] 1 Dom.L.R. 
158. 


§ 149 

Pa.Com.Pl. Where a member of a 
beneficial society being unable to pay 
his dues agreed that all death benefits 

: should accrue to his sister-in-law if she 

a paid his dues. until his death, and the 

; defendant society accepted payment 

from the sister-in-law with cognizanee 
of this agreement, the sister-in-law had 
_a valid contractual right to the benefits 
aceruing on his death, in gpite of the 
fact that he left a will bequeathing 
these benefits to another person.—Zaf- 
firo v. St. Joseph and Holy Family 
Beneficial Ass’n of Reading, 33 Berks 
203. 

Pa.Com.Pl. It was the duty of the 
society to see that, when the policy 
was issued, a proper designation of 
beneficiary was made therein, and ecan- 
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not afterwards object if the insured 
names the beneficiary specifically.— 
Dydnska v. Polish Union of U. S. of 
North America, 41 Lack.Jur. 139. 
§ 150 i 

N.Y.Sup. A designation of a “friend” 
as person to whom death benefit should 
be payable by fraternal society was il- 
legal, since friend was not within class 
of statutory beneficiaries in effect at 
time of issuance of certificate, and hence 
surviving next of kin were entitled to 
benefits. Insurance Law, § 231.—Mel- 
nick v. Jewish Nat. Workers’ Alliance 
of America, 26 N.Y.S.2d 664. 

Pa.Super. Where insured before 
marriage made application for benefi- 
cial certificate designating mother as 
beneficiary and after marriage executed 
declarations to medical examiner which 
formed part of insurance agreement 
and which were required to be forward- 
ed to home office for approval, and 
which showed that insured was mar- 
ried and by-laws of beneficial order 
provided that when an unmarried man 
designated beneficiary and subsequent- 
ly married, marriage should render 
designation void but he could redesig- 
nate same beneficiary, medical declara- 
tions were essential part of application 
and designation of mother as_benefici- 
ary in certificate was valid.—Toberg v. 
Toberg, 16 A.2d 687, 142 Pa.Super. 581. 

Pa.Super. Where by-laws of. frater- 
nal beneficial association required a 
beneficiary of certificate to ,be related 
to or dependent on insure member, 
and provided that if a member desig- 
nated as his beneficiary a person not 
permitted by by-laws, benefits should 
be disposed of among member’s rela- 
tives, and person named as cousin in 


-certificate was not related to insured 


and not dependent upon him, and as- 
sociation had no knowledge that per- 
son, designated beneficiary was not in 
fact insured’s cousin, insured’s broth- 
er and sister were entitled to proceeds 
of certificate.» 40 P.S. § 1051 et seq.— 
Stasevicius vy. Slauzis, 19 A.2d 569, 144 
Pa.Super. 421. 

Pa.Com.Pl. Where by-laws of bene- 
ficial society determine who can be 
named as beneficiaries of insurance cer- 
tificate issued to member, and one was 
named not in any of the classes, and 
he sued for fund, against brother and 
sister of beneficiary, and the parties 
interpleaded, evidence showing that one 
named as beneficiary had contributed 
during life of deceased to latter’s sup- 
port, and that part of obligation re- 
mained unsatisfied at death of insured, 
nevertheless. Held, though equities of 
such case may be with plaintiff in 
making distribution, Court cannot ig- 
nore by-laws, where society not shown, 
during life time of decedent, to have 
waived any provisions of such by-laws. 
—Stasevicius v. Slauzis, 34 Luz.Leg. 
Reg. 377, affirmed 19 A.2d 569, 144 Pa. 
Super. 421. 

Naming any person as_ beneficiary 
out of the classes prescribed is the 
same in legal effect as naming no par- 
ticular person.—Stasevicius v. Slauzis, 
34 Luz.Leg.Reg. 377, affirmed 19 A.2d 
569, 144 Pa.Super. 421. 

Where by-laws make no stipulation 
as to whom a fund is payable when 
named beneficiary is found disqualified, 
such fund would naturally go to those 
qualified under by-laws, and in the or- 


der there named.—Stasevicius vy. Slau- 
zis, 34 Luz.Leg.Reg. 377, affirmed 19 
A.2d 569, 144 Pa.Super. 421, 


Va. Where original certificate of 
membership in fraternal benefit society 
designated member’s wife as beneficiary 
but reinstatement application desig- 
nated as beneficiary a friend who was 
not an eligible beneficiary under stat- 
ute, the friend had no interest in death 
benefit fund and could not be heard 
to question the wife’s eligibility. Code 
1936, § 4278.—Bryant v. Tunstall, 12 
S8.E.2d 784. 


§ 151 
Pa.Com.Pl. Where a fraternal benefit 
society, having issued a policy of life 
insurance with conditions which were 
in violation of its constitution and by- 
laws with respect to designation of 
beneficiary, and subsequently the in- 
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sured in his will having sought t 
designate a beneficiary, in a suit in 
assumpsit by executrix of insured de- 
cedent to recover the amount due under 
the policy, sets up in its affidavit of | 
defense the fact that ‘the policy had 
been issued in a manner in violation of 
its constitution and by-laws. Held, 
that, as the defendant society had so is- 
sued the policy, it could not object to 
the beneficiary designated in the will of 
the insured.—Dydnska v. Polish Union 
of U. S. of) North America, 41 Lack. 
Alta, fe le ey 
§ 158 


UiLApp. Generally, where no inter- 
vening rights have attached, a member 
of a fraternal benefit society may at 
his pleasure surrender his benefit cer- 
tificate and have a new certificate is- 
sued and designate a new-~ beneficiary, 
and the beneficiary has no “vested 
rights” in the certificate ‘during the 
life of member by virtue of being 
named beneficiary, but where interven- 
ing rights have attached and benefi- 
ciary has acquired equitable rights in 
certificate, rights may be enforced in 
equity.—Kalschinski vy. Illinois Bank- 
ers Life Assur. Co., 35 N.H.2d 705, 311 
IlLApp. 181. \ 


§ 159 
The Atlanta Police Relief Asso- 


Ga, 
ciation is a “mutual benefit associa- 
tion’, the members of which may 


change the beneficiary named in a mem- 


bership certificate without consent of © 


the beneficiary, so as to permit the last 
beneficiary named to recover insurance 
under certificate of member who died 
in good standing. Code 19338, §§ 56- 
1701, 56-1703.—Fain v. Feldman, 13 
S.B.2d 179, 191 Ga. 519. 

Ill. App. Generally, where no inter- 
vening rights have attached, a member 
of a fraternal benefit society may at 
his pleasure surrender his benefit cer- 
tificate and have a new certificate is- 
sued and designate a new beneficiary, 
and the beneficiary has no ‘vested 
rights” in the certificate during the 
life of member by virtue of being 
named beneficiary, but where interven- 
ing rights have attached and _ benefi- 
ciary has acquired equitable rights in 
certificate, rights may be enforced in 
equity.—Kalschinski v. Illinois Bank- 
ers Life Assur. Co., 35 N.H.2d 705, 311 
Ill.App. 181. 1 

Where evidence showed that daugh- 
ter loaned father a sum of money and 
that father delivered to daughter a 
fraternal benefit certificate naming her 
as beneficiary as security for the loan,~ 
daughter had a ‘vested interest” in 
certificate and father had no right to 
change beneficiary without consent of 
daughter, so long as loan was not re- 
paid.—Kalschinski yv. Illinois Bankers 
Life Assur. 'Co., 35 N.H.2d 705, 311 I. 
App. 181. 


Neb. Where husband and wife 
agreed to reciprocal provisions for dis- 
tribution of death benefits. under cer- 
tificates but shortly before her death 
wife substituted other beneficiaries 
without informing husband, the court 
in exercise of its equitable power had 
authority to direct distribution of pro- 
ceeds to husband, notwithstanding 
statute providing that members shall 
have right to designate and change 
beneficiaries, and that no _ beneficiary 
shall obtain any vested interest in such 
benefit until it has become payable by 
death of member. Comp.St.Supp.1939, 
§ 44-1237—McLean y. Fidelity Life 
Ass’n, 298 N.W. 700. 

§ 161 

Ga. If a member of a mutual benefit 
association which has issued a certifi- 
cate upon member’s life and volunteer 
beneficiary in certificate enter into. a 
valid contract upon a valuable consid- 
eration that volunteer beneficiary shall 
receive benefits of certificate,, and con- 
tract is performed by beneficiary, mem- 
ber will lose right to change beneficiary 
without volunteer beneficiary’s consent. 
—Ireeman v. Atlanta Police Relief 
Ass’n, 12 8.H.2d 616, 191 Ga. 200, trans- 
ferred 8 S.W.2d 711, 62 Ga.App. 523. 

Ga. A mere volunteer beneficiary in 
a certificate issued by a mutual benefit 
association upon the life of one of its 


\ 


- Ly: ’ Y “3! ‘ ; ‘ ‘ 
has no “vested interest” there- 
rior to member’s death, and it is 
not a “fraud” as against such volunteer 
beneficiary for member to accomplish a 
change of beneficiary by procurement of 
a substituted certificate for benefit of 
his estate by failing to produce original 
certificate and falsely representing that 
it is lost, and as between member and 
volunteer beneficiary the substituted 
certificate will entitle member’s estate 
to benefits of certificate—Freeman y. 
Atlanta Police Relief Ass’n, 12 §.H.2d 
616, 191 Ga. 200, transferred 8 S.E.2d 


. 712, 62 Ga.App. 523. 
§ 162 
Va. Under. statute declaring who 


may be beneficiawies of death benefits 
payable by fraternal benefit society 
organized under Virginia laws, where 
certificate of membership designated 
member’s wife as beneficiary, but re- 
instatement application designated as 
beneficiary a friend who was not re- 
lated to insured and did not come 
within any of classes of beneficiaries 
specified in statute, the attempted 
change of beneficiary was invalid and 
the contract of insurance was to be 
regarded as though the designation of 
the member’s wife had not been 
changed. Code 1936, § 4278.—Bryant 
v. Tunstall, 12 S.E.2d 784. 
§ 163 

Ga. A mere volunteer beneficiary in 
a certificate issued by a mutual benefit 
association upon the life of one of its 
members has no ‘‘vested interest” there- 
in prior to member’s death, and it is 
not a ‘fraud’ as against such volun- 
teer beneficiary for member to accom- 
plish a change of beneficiary by pro- 
curement of a substituted certificate for 
benefit of his estate by failing to pro- 
duce original certificate and falsely rep- 
resenting that it is lost, and as between 
member and volunteer beneficiary the 
substituted certificate will entitle mem- 
ber’s estate to benefits of certificate.— 
Freeman y. Atlanta Police Relief Ass’n, 
12 S.H.2d 616, 191 Ga. 200, transferred 
8 S.E.2d 711, 62 CE See: 523. 


Va. Where fraternal benefit society 
admitted its indebtedness by paying 
death benefit fund into court, the 
society waived right to question eligi- 
bility of member’s wife designated as 
beneficiary in original certificate of 
membership, although another was 
designated ag beneficiary in reinstate- 
ment application. Code 1936, § 4278.— 
Bryant v. Tunstall, 12 S8.B.2d 784. 


§ 168 

C.C.A.Mo. The purpose of provision 
in accident policy requiring that in- 
jury be established by evidence of a 
visible contusion or wound on exterior 
of the body is to protect against sham 
claims by barring recovery for alleged 
injuries of which there is no physical 
evidence of means alleged to have ef- 
fected the injuries and no proof except 
the insured’s own assertion.—Order of 
United Commercial Travelers of Amer- 
ica v. Sevier, 121 F.2d 650. 

The provision of constitution of fra- 
ternal benefit association that associa- 
tion should not be liable for death by 
infection whether caused by accidental 
means or not, unless infection were in- 
troduced into, by or through an open 
wound, which was caused by external, 
violent and accidental means and was 
visible to the unaided eye, did not re- 
quire that open wound through which 
infection might be introduced should 
be on exterior of body.—Order of 
United Commercial Travelers of Ameri- 
ca v. Sevier, 121 F.2d 650. 

If eonditions, exceptions and exemp- 
tions from or limitations of liability of 
insurer are not plainly expressed they 
will be construed against insurer.— 
Order of United Commercial Travelers 
of America vy. Sevier, 121 F.2d 650. 

Where member of fraternal benefit 
society received in automobile accident 
an intestinal rupture resulting in an 
internal open wound through which in- 
fection passed, the infection was within 
provision of society’s constitution per- 
mitting recovery of death benefits on 
accident certificate if the infection is 

‘ introduced into, by or through an open 


’ 


violent and accidental means, 
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“wound” which is caused by external, 
and is 
“visible to the unaided eye”, notwith- 
standing that the wound in the intes- 
tine was not found until after the abdo- 
men had been opened by surgical op- 
eration, since requirement in matter of 
visibility was only that sight should 
have no artificial aid in performing the 
function of seeing.—Order of United 
Commercial Travelers of America vV. 
Sevier, 121 F.2d 650. 

Mass. A fraternal benefit certificate 
insuring against ‘accidents’ and death 
resulting therefrom insures against 
risks and dangers that in general are 
unintentionally, involuntarily, and un- 
expectedly incurred. G.L.(Ter.Ed.) c. 
176, § 1 et seq.—Estabrook v. Hastern 
Commercial Travelers Accident Ass’n, 
32 N.H.2d 250, 308 Mass. 439. 

Under fraternal benefit certificate in- 
suring against injuries and death ac- 
cidentally incurred and providing that 
no indemnity should be paid for any 
disability or injury of which there is 
no external and visible mark on 
the body, nor for any injury or death 
caused wholly or partly, directly or 
indirectly, by gas and other specified 
causes, the function of the exception 
is to exclude accidental injuries and 
death rather than those voluntarily 
and consciously ‘encountered, G.L. 
(Ter.Ed.) ec. 176, § 1 et seq.—Estabrook 
v. Eastern Commercial Travelers Acci- 
goat Ass’n, 82 N.H.2d 250, 308 Mass. 

Under fraternal benefit certificate in- 
suring against accidental injuries and 
death and providing that no indemnity 
should be paid for the death of a mem- 
ber resulting from any injury caused 
wholly or in part, directly or indirect- 
ly, by gas, there could be no recovery 
for death of member accidentally caus- 
ed by poisoning from illuminating gas 
which escaped from an open jet, as 
against contention that exception ap- 
plied only to the intentional inhalation 
of: gas, G.L.(Tered;) .c.. 176, § 1 .et 
seq.—Hstabrook v. Hastern Commercial 
Travelers Accident Ass’n, 32 N.H.2d 
250, 308 Mass, 439. 

Under fraternal benefit certificate in- 
suring against accidental injuries and 
death and providing that no indemnity 
should be paid for any disability or 
injury caused wholly or in part, di- 
rectly, or indirectly, by hernia, fits, 
gas, and other specified causes nor for 
death of a member resulting from an 
injury caused wholly or in part, direct- 
ly or indirectly, by ‘either of the fore- 
going causes’ the word ‘either’ was 
used to signify each one or any_one. 
G.L.(Ter.Ed.) ¢c. 176, § 1 et seq.—Hsta- 
brook y. Eastern Commercial Travelers 


Accident Ass’n, 32 N.H.2d 250, 308 
Mass, 439. 
Mass. The provision in constitution 


and by-laws of voluntary unincorpo- 
rated association of railroad firemen 
and enginemen against payment of 
benefits to member who had been sus- 
pended or discharged for use of intox- 
icating liquors, or larceny, authorized 
denial of benefits only where suspen- 
sion or discharge was defined by com- 
pany to be for either of causes 
described, and did not authorize denial 
of benefits because of suspension for 
absence from duty without authority, 
though absence was caused by intoxi- 
eated condition of which company was 
not aware at the time.—Redden_v. 
Ramsey, 34 N.H.2d 648, 309 Mass. 225. 


§ 182 

Minn. The beneficiary of a member 
of a trade union who had been a con- 
tinuous contributing member for more 
than 15 years prior to his suspension 
in 1936 because of delinquency in pay- 
ment of dues, and who was readmitted 
in 1937 and was a continuous con- 
tributor thereafter until his death in 
1939, was entitled to the death benefits 
provided in the constitution for those 
who had been continuous contributing 
members for more than 15 years; 
there being no requirement that such 
continuous membership be immediately 
prior to death.—Wait vy. Journeymen 
Barbers’ International Union of Amer- 
ica, 297 N.W. 630. 
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_§ bp ae 
Minn. Compliance with the constitu- 
tion of a trade union requiring claims — 
for death benefits to be forwarded to | 


a certain officer within a specified time 
was waived by the union’s rejecting 


the claim on the ground of delinquency 


in payment of the deceased member’s 
dues and failing seasonably -to fur- 


nish his beneficiary with information — 


the status of his dues.— 
ourneymen Barbers’ Interna- 


econcernin 
Wait v. 


he Union of America, 297 NW. 


§ 195 ; ; 
Ill.App. Where by-laws of fraternal 
benefit association provided 
member left no widow, children, or de- 
pendents, in event of death of all bene- 
ficiaries named in certificate, benefits 


should be paid to person upon whom 
member was dependent, and it could 
not be determined whether by-laws of 
the association defined of what the 


state of “dependency” should consis 
it would be assumed that ‘dependency’ 
was “legal dependency” as contemplat- 
ed by statute and the term would not 
include means 
voluntarily without legal or moral ob- 


ligation so to do.—The Maceabees vy. — 
Stone, 28 N.H.2d 738, 306 Ill App. 468. 
de certificate 
providing that, in event of death of all i 


Under fraternal benefit 
beneficiaries named in certificate, ben- 
efits should be paid to pé@rson or per- 
sons upon whom member was depend- 
ent, a home for aged people which b. 


its entrance contract required appli- 
cants for admission to deposit a cer- 
tain sum and to agree to transfer after- 
acquired property to the home which 
might discharge them at any time — 


without any cause was not entitled to 
benefits as a “person or persons upo 
whom the member is dependent’? but 
rendered the assistance by virtue of 


ity, and benefits payable under the 
certificate were properly paid to t 
member’s sister—The Maccabees 
Stone, 28 N.H.2d 738. 


‘ § 202 yi 3 
Tex.Civ.App. Where there was no. 
bona fide dispute between beneficiary — 


and fraternal benefit association’as to 
Ty. of association on life certifi- 
cate, 


release that payment was accepted in 
full of all demands against association 
arising under certificate did not con- 
stitute an “accord and_ satisfaction” 
and release of association’s liability on 
double indemnity benefit certificate — 
Woodmen of World Life Ins. Soe. v. 
Smauley, 153 S.W.2d 608. 

§ 206 ; 


Ala. Under provisions of fraternal 


benefit society’s constitution that, if a — 


member’s or beneficiary’s claim is dis- 
approved by the secretary and treas- 
urer, claimant must exhaust appeals 
within the order and_ give notice of 
bringing action, coupled with 
tional provision that any action must 
be brought within six months, a mem- 
ber or beneficiary is authorized to re- 
sort to the court.—Gallagher v. Broth- 
erhood of Locomotive Firemen and En- 
ginemen, "3 So.2d 299. 

Il. App. In action by administrator 
of estate of member of blacksmith’s 
union for death benefits, where all 
correspondence prior to bringing ac- 
tion was sent to general secretary of 
union who was also secretary of gen- 
eral executive board, which union’s 
constitution provided should adjust 
claims, refusal to pay claim could not 
be justified upon ground that it had 
not been submitted to board for de- 
termination before instituting suit as 
required by constitution, especially 
where administrator applied to union 
for a copy of its constitution in order 
that he might be guided by it in pre- 
senting his claim and his request was 
refused.—Riddle v. General Union of 
International Brotherhood of Black- 
smiths, Drop Forgers and Helpers, 32 
N.E.2d 977, 309 IllApp. 163. 
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§ 206 
Pa.Super. Where a beneficial society 
issued a certificate of membership 


based upon a by-law providing that a 
certificate matured in 10 years, where- 
upon the member if he desired could 
surrender. certificate and receive 
amount paid in plus 6 per cent, inter- 
est, and upon maturity member in- 
formed. society of her election to re- 
ceive money and made a demand for 
payment, she ceased to be a ‘“member”’ 
thereof, and was no longer bound by 
its laws, and she was then a “creditor” 


with a claim that was due and payable 


and had right to seek redress in the 
eourts, without resorting to tribunal 
of the society.—Kluz v. The Macca- 
bees, 20 A.2d ve eee Pa.Super. 115. 

; 1 


Mo.App. In action on_ beneficiary 
certificate, where association alleged 
that certificate sued upon had_ been 
exchanged for another and beneficiary 
in reply that exchange was 
void for insanity of insured at the 
time, beneficiary before.suit should 
have tendered at least amount of as- 
sessments due on certificate sued upon 
in order to put association in statu 
quo.—Byers v. Security Beneficiary Soc. 
of Topeka, Kan., 147 S.W.2d 116. 

233 

Tex.Civ.App. In action against fra- 
ternal benefit society, averment of 
plaintiffs’ trial petition for statutory 
penalty and attorney’s fees for failure 


of society to pay loss after demand, 


that the notice of loss and the claim 


were filed for more than 30 days and 


that society failed to pay, was not 
tantamount to an averment that so- 
ciety failed to pay within sixty days, 
as required by statute, and was in- 
sufficient to warrant recovery of pen- 
alty and attorney’s fees. Vernon’s Ann, 
Civ.St. art. 488la.—Woodmen of the 
World Life Ins. Soc. v. Sosebee, 144.8. 
W.2d 308. ‘ 
§ 251 

Tex.Civ.App. In action to recover 
on double indemnity benefit certificate 
life certificate issued by 
fraternal benefit association, burden 
rested upon beneficiary of alleging and 
proving that insured’s death was by 
accident and did not come within ex- 
ceptions named in ‘double indemnity 
agreement.—Woodmen of World Life 


_Ins. Soc. v. Smauley, 153 S.W.2d 608. 


In action to recover cn double in- 
demnity benefit certificate attached to 
life certificate issued by fraternal bene- 
fit association, beneficiary was required 


to negative, by allegations and proof, 


the exceptions, which under terms of 
policy specifically exempted insurer 
from liability—Woodmen of World 
ns Ins. Soc. v. Smauley, 153 S.W.2d 
In action to recover on double indem- 
nity benefit certificate attached to life 
certificate issued by fraternal benefit 
association, where beneficiary failed to 
allege and prove that death of insured 
did not come within excepted causes 
stated in certificate, judgment for bene- 
ficiary would be reversed.—Woodmen 
of World Life Ins. Soc. v. Smauley, 153 


_S.W.2d 608. 


In action to recover on double indem- 
nity benefit certificate attached to life 
certificate issued by fraternal benefit 
association, allegation in plaintiff’s pe- 
tition that clerk of local camp had au- 
thority fo collect dues, remit them to 
home office, deliver policies to members, 
and keep records of local camp was not 
sufficient to show ‘general agency” 
with authority to bind association on 
matters pertaining to payment of death 
claims, so as to authorize admission of 
testimony as to alleged agreements, 
representations, advices, and alleged 
fraudulent acts of local camp clerk.— 
Woodmen of World Life Ins. Soe. vy. 
Smauley, 153 S.W.2d 608. 

§ 254 

N.C. On proof of death of a member 
of a nonprofit fraternal benefit society, 
presentation of policy by beneficiary, 
and denial of any liability by society, 
a prima facie right of recovery ig es- 
tablished, and society claiming to be 
relieved by reason of nonpayment of 
dues or other like default has burden 
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of proof in reference to such defenses. 
—Blackburn v. Sovereign Camp, W. O. 
W., 14 S.E.2d ay N.C. 602. 


C0.C.A.Wis. In action on _ fraternal 
benefit insurance certificate for death 
of insured allegedly caused by exter- 
nal, violent, and accidental means, 
plaintiff had burden of showing that 
death was caused by external, violent, 
and accidental means, and not merely 
that it might possibly have been so 
caused.—Altmayer v. Travelers Protec- 
tive Ass’n of America, 119 F.2d 1005. 
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§ } 

Neb. In action on fraternal benefit 
life policy, insurer has burden of 
proving that insured was not in sound 
health at time of issuance of additional 
insurance.—Willis v. Order of Railroad 
Telegraphers, 296 N.W. 443. 

Tex.Civ.Ap». In action on fraternal 
benefit society’s life insurance certifi- 
cate, issued on application warranting 
that insured was in good sound bodily 
health and mind and had no disease 
which would tend to shorten his life, 
and expressly providing that certificate 
should be void. if insured was not in 
good health and free from any disease 
at time of delivery thereof, burden was 
on defendant to establish defense that 
insured was sick and not in good 
bodily health and mind at time of ap- 
plication for or delivery of certificate. 
—Supreme Forest Woodmen Circle v. 
Gonzalez, 144 S.W.2d 601. 


§ 263 

Ga.App. In suit by a beneficiary on 
a benefit certificate for death of mem- 
ber with defense of suicide, which was 
an excepted risk, society had burden 
to overcome by a preponderance of 
evidence presumption against suicide, 
but it was not required to prove that 
member was sane, since the law pre- 
sumes every person to be sane at the 
time of self-destruction.—Supreme For- 
est Woodmen Circle v. Newsome, 11 S. 
BH.2d 480. 


§ 268 

S.C. In action on life insurance cer- 
tificate issued by fraternal beneficiary 
association, letter to sovereign camp 
of association from numerous members 
of local camp stating, in connection 
with another policy, that custom was 
to pay dues at any time before local 
financial secretary submitted his 
monthly report to sovereign camp, was 
incompetent but was not prejudicial, 
where issue in instant case did not 
deal with custom prevailing with ref- 
erence to payments made prior to 
sending out secretary’s regular month- 
ly report, but with custom and prac- 
tice of allowing and acquiescence in 
payment of delinquent dues by mem- 
bers not in good_health.—Palmer v. 
Sovereign Camp, W. O. W., 15 S.H.2d 
655, 197 S.C. 379. 


§ 277 

S.D. That beneficiary named in ben- 
efit certificate did not give fraternal 
benefit society notice before body, be- 
lieved to be that of insured, who had 
been missing for some time, was ex- 
humed, did not make evidence found 
by exhumation and examination of 
dead body inadmissible in action on 
benefit certificate—Watson vy. Modern 
Woodmen of America, 293 N.W. 369. 


§ 281 

N.Y.Sup. In beneficiary’s action 
against mutual benefit brotherhood of 
boiler makers, iron ship builders and 
helpers on insurance certificate issued 
to beneficiary’s husband, where consti- 
tution of brotherhood’s subordinate 
lodge required that applications for 
membership be read at a regular meet- 
ing and laid over for next meeting for 
balloting, testimony of lodge’s presi- 
dent that members accepted husband as 
a qualified member justified finding 
that husband was initiated into mem- 
bership in due form, and hence broth- 
erhood could not escape liability on cer- 
tificate on ground that husband’s ap- 
plication was balloted upon by lodge at 
same meeting at which it was read, 
especially where lodge could waive pro- 
visions as to time of balloting upon 
applications.—Zukowski v. International 
Brotherhood of Boiler Makers, Iron 
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. Bvyidence warranted conclusion that 
plaintiff's husband, to whom mutual 
benefit brotherhood of boiler makers, 
iron ship builders and helpers had is- 
sued a $1,000 insurance certificate with 
provisions for double indemnity in case 
of death by accident, was a member of 
brotherhood in good standing at time 
of death in automobile accident and 
warranted judgment for plaintiff for 
$2,000 in action on certificate —Zukow- 
ski v. International Brotherhood of 
Boiler Makers, Iron Ship Builders and 
Helpers of America, 23 N.Y.S.2d 871. 


Pa.Super. In action to recover death 
benefits payable on death of member 
of beneficial association, evidence sus- 
tained finding that by-law reducing 
death benefits from $1,000 to $500 was 
properly adopted in accordance with 
by-laws of the association.—Singer v. 
Brith Achim Ben. Ass’n, 18 A.2d 131. 
143 Pa.Super. 372. 


§ 284 

Mo.App. In action on_ beneficiary 
certificate, wherein asscciation alleged 
that certificate sued upon had _ been 
exchanged for a new one and benefi- 
ciary alleged that exchange was in- 
valid and that insured had paid enough 
to association after exchange of cer- 
tificate to keep the old certificate in 
force, evidence was insufficient to show 
that insured paid sufficient to keep 
the old certificate in force until his 
death.—Byers v. Security Beneficiary 
Soe. of Topeka, Kan., 147 S.W.2d 116. 


Mo.App. Evidence that member of 
mutual insurance association in good 
standing made remittance for assess- 
ment due on October 1, 1934, by mail 
on that date, and that association with 
full knowledge of member’s ‘age re- 
tained remittance, wrote letter stating 
that member was in delinquent files 
and would have to apply for rein- 
statement, and solicited, received, and 
retained additional remittance until 
October 18, when association refused 
reinstatement and refunded remittanc- 
es, Showed that association wrongfully 


ee “ 


s and Helpers of 


and unlawfully declared member’s 
rights forfeited.—Schmidt yv. Central 
Mut. Ins. Ass’n, 153 S.W.2d 99. 


N.C. Evidence justified recovery on 
an exchange certificate of a fraternal 
benefit society on the ground that the 
certificate was in force on the date of 
the member’s death, ag against the 
society’s contention that the exchange 
certificate should have borne the date 
of the original certificate which by its 
terms would have expired before the 
date of the member’s death.—Black- 
burn v. Sovereign Camp, W. O. W., 14 
S.E.2d 670, 219 N.C. 602. 


Pa.Com.P!.  Eyidence showed that 
plaintiff as agent for husband had ac- 
cepted a refund of the two months’ 
dues, with explanation that the secre- 
tary had assured her she would have 
no trouble and that home office had 
instructed the secretary to accept no 
more dues. Plaintiff and daughter tes- 
tified contra that all dues had been 
paid in accordance with the by-laws.— 
Rinkievich v. Sovereign Camp, W. 
W., 34 Luz.L.Reg.Rep. 387. 


Jury after determining whether 
member had been suspended for non- 
payment of dues, or whether accept- 
ance of amount paid for the two 
months’ dues was a recognition of for- 
feited membership, and whether fail- 
ure to assert standing as a member of 
the society was recognition of proper 
Suspension, properly returned verdict 
for amount of the certificate with in- 
terest, less amount of dues from dis- 
puted term until time of death three 


years later.—Rinkievich v. Sovereign 
were W. O. W., 34 Luz.L.Reg.Rep. 
i § 287 


Tex.Civ.App. In action on fraternal 
benefit society’s life insurance certifi- 
cate, prooz of insured’s death and tes- 
timony of plaintiff and attending physi- 
cian held insufficient to establish de- 
fense that insured was not in goad 
mental and bodily health at time ox 
application for or delivery of certifi- 


-eate.—Sup: 


vy. Gonzalez, 144 S.W.2a 601. 


§ 288 
La.App. Evidence that a nonprofit 
fraternal benefit society through its 


local camp had accepted and retained 


monthly premium payments from a 
member in the month after such pre- 
miums were due warranted judgment 
for beneficiary in action on life certifi- 
eate issued ifo member by society on 
ground that ‘society had “waived” and 
was “estopped” by conduct from 
elaiming benefit of certificate and by- 
law provisions requiring monthly pre- 
mium instailments to be paid in ad- 
vance, Act No. 115 of 1906, as amend- 
ed by Act No. 256 of 1912.—Soleyman 
v. Woodmen of the World, 3 So.2d 466. 

N.Y.Sup. Evidence that members of 
subordinate lodge of International 
Brotherhood of Boiler Makers, Iron 
Ship Builders and Helpers, which was a 
mutual benefit brotherhood, balloted 
upon application of plaintiff’s husband 
for membership in brotherhood at same 
meeting when application was read, re- 
ceived husband in full membership, al- 
lowed him to attend meetings, sought to 
obtain employment for him when he 
was out of work and accepted hus- 
band’s out-of-work insurance dues, 
warranted conclusion that brotherhood 
“waived’’ provisions of subordinate 
lodge’s constitution respecting time of 
balloting on applications for member- 
ship in brotherhood, especially where 
subordinate lodge was an agent for 
brotherhood and could waive constitu- 
tional provisions.—Zukowski v. Interna- 
tional Brotherhood of Boiler Makers 
Iron Ship Builders and Helpers of 
America, 23 N.Y.S.2d 871. 

§ 290 

S.D. In action on benefit certificate, 
evidence establishing that dead body 
was that of insured who had _ been 
missing for some time was sufficient to 
warrant verdict for beneficiary.—Wat- 
son v. Modern Woodmen of America, 
293 N.W. 369. 


291 
Ga.App. In suit by a beneficiary on 
a benefit certificate for death of mem- 
ber with defense of suicide, which was 
an excepted risk, society had burden to 
overcome by a preponderance of evi- 
dence presumption against suicide, but 
it was not required to prove that 
member was sane, since the law pre- 
sumes every person to be sane at the 
time of self-destruction.—Supreme For- 
est Woodmen Circle v. Newsome, 11 S. 

E.2d 480. 
§ 294 


Mo.App. In action on beneficiary cer- 
tificate, where association alleged that 
certificate sued upon had been ex- 
changed for another, and beneficiary 
wholly failed to prove as ground for 
invalidating the exchange that associa- 
tion knew of insured’s alleged insanity 
at time of exchange, an instruction in 
the nature of a demurrer to the evi- 
dence should have been given, but 
judgment in favor of beneficiary would 
not be reversed outright if beneficiary 
could amend his reply to allege that 
prior to action he had sought to place 
association in statu quo by tendering 
sufficient money to pay assessments 
that would have become due on cer- 
tificate sued upon up to the time of 
insured’s death.—Byers v. Security Bee 


eficiary Soc. of Topeka, Kan., 147 
W.2d 116. 
§ 297 ‘ 
Il.App. Where holder of beneficial 


certificate was in arrears in payment 
of his dues most of the time for about 
10 years, but during that period local 
lodge of mutual benefit society had 
made prompt payment each month to 
the grand lodge, the society, through 
its course of conduct, was “estopped” 
to declare a forfeiture for nonpayment 
of dues about a week prior to certifi- 
eate holder’s death without giving per- 
sonal notice to him, and whether such 
notice was given was a jury question 
in action on the certificate-—Hncimer 
vy. Grand Carniolian Slovenian Catholic 
Union of U. S., 35 N.H.2d 428, 311 Ill. 
App. 244. 

N.J.Sup. In action for death bene- 
fits payable under by-laws of a re- 


“ment of premiums 
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Pa.Com.Pl. Where plaintiff’s de- 
ceased husband had been a member 
of a_ beneficial society and had had 


beneficial certificate issued represent- 
ing accrued benefits after 14 years’ 
membership and payment of the 


amount of the certificate resisted by 
association on claim that dues had 
suspended for two months, for the first 
of which not paid, and the second not 
paid until the following month, and 
that reinstatement had never’ been 
made, case held for jury.—Rinkievich 
vy. Sovereign Camp, W. O. W., 34 Luz. 
L.Reg.Rep. 387. 

Whether disputed dues had _ been 
paid was a controverted question of 
fact and clearly for jury, and with 
such question resolved by jury, no 
valid reason for disturbing verdict:— 
Rinkievich v. Sovereign Camp, W. O 
W., 34 Luz.L.Reg.Rep. 387. 

§ 298 


C.C.A.Wash. Where member of fra- 
ternal benefit society, whose member- 
ship included protection against acci- 
dental death, had been a member for 13 
years during which time 51  install- 
ments of dues and assessments were 
paid after they were due, 27 of the de- 
linquent installments having been paid 
more than 30 days after default, and 
member had never been formally sus- 
pended and his certificate had never 
been treated as canceled, whether soci- 
ety “‘waived” right to rely on by-law 
under which member who failed to pay 
assessments on or before due date auto- 
matically became delinquent and was 
not entitled to insurance benefits for in- 
jury or death occurring while he was in 
default, so as to render society liable 
for accidental death on July 12, 1938, 
of member whose assessment due June 
30, 1938, was unpaid, was for jury.— 
Order of United Commercial Travelers 
of America v. Campbell, 115 F.2d 743. 

Ala. In action on fraternal insur- 
ance certificate, in which insurer 
claimed policy had lapsed for nonpay- 
due for Decem- 
ber, 1938, in which evidence showed 
insured had requested insurer to find 
way if possible to keep insurance in 
force and that insurer mailed checks 
to members, including insured, Feb- 
ruary 25, 1939, for certain sum as 
distribution of savings, which applied 
to policies in force January 1, 1939, 
whether policy was in force January 
1, 1939, and whether funds in addition 
to.cash values under automatic premi- 
um loan clause were available as of 
that date so as to keep certificate in 
force until insured’s death, March 11 
1939, held for jury.—Woodmen of 
ore Life Ins. Soe. v. Ried, 200 So. 

Tex.Com.App. In action on fraternal 
benefit certificate in application for 
which insured warranted that he had 
never been under observation in any 
hospital, wherein evidence disclosed 
that more than five years before date 
of application insured had made an or- 
dinary call upon company doctors re- 
garding a pain in insured’s stomach 
and insured was detained in the hospi- 
tal for one night for purpose ef sub- 
jecting himself to an X-ray exposure 
and left hospital by 7:30 the following 
morning, and lost no time from his 
work, whether insured was under ‘‘ob- 
servation” in a hospital within meaning 
of warranty was for jury.—Rodriguez 
v. W. O. W. Life Ins. Soc., 145 S.W.2d 
1077, reversing Sovereign Camp, W. O. 
W. v. Rodriguez, 125 S.W.2d 1069. 

In action on fraternal benefit certifi- 
eate in application for which insured 
warranted that he had never been un- 
der observation in any hospital, where- 
in evidence disclosed that more than 
five years before date of application in- 
sured had made an ordinary call upon 
company doctors regardifg a pain in 
insured’s stomach and insured was de- 
tained in the hospital for one night for 
purpose of subjecting himself to an X- 
ray exposure and left hospital by 7:30 
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the following morning and lost no time 
from his work, whether insured had 
been under “care” or under “treatment” 
in any hospital were for jury.—Rodri- 


guez v. W. O. W. Life Ins. Soc., 145 
S.W.2d 1077, reversing Sovereign Camp, 
nara W. v. Rodriguez, 125 S.W.2d 


In action on fraternal benefit certifi- 


cate in application for which insured 
stated that he had never been under ob- 
servation in any hospital, which state- 
ment was made more than five years 
after insured had spent a night in a 
hospital for purpose of taking an 
X-ray which disclosed that there was 
nothing seriously the matter with in- 
sured, whether within five-year period 
next preceding date of application in- 
sured suffered any bodily disease or 
any bodily infirmity were for jury.— 
Rodriguez v. W. O. W. Life Ins. Soce., 
145 S.W.2d 1077, reversing Sovereign 
paae ein ie O. W. v. Rodriguez, 125 S.W. 


Evidence that insured feeling pain in — 
stomach made an ordinary call on com- | 


pany physicians who had their offices 
in a hospital building and that insured 
was detained in the hospital one night 
for purpose of subjecting himself to an 


X-ray exposure which disclosed that — 


there was nothing seriously the matter 
with insured, and that insured left the 


and lost no time from his work, did not 


show as matter of law that insured had ~ 
hi 
fh 


a “disease” at that time, so as to pre- 
clude submission to jury of issue 
whether insured within ten years pre- 
ceding date of application for certificate 
had any disease.—Rodriguez v. W. O. 
W. Life Ins. Soc., 145 S.W.2d 1077, re- 
versing Sovereign Camp, W.- O. W. v. 
Rodriguez, 125 S.W.2d 1069. be 
Some opinion evidence .that insure 


was suffering from a disease at time © 


that he consulted company physicians 
who had their offices in a hospital 
building and when insured spent a 
night in hospital for purpose of having 
X-ray picture taken was not conclusive 
of question whether: insured had a ‘‘dis- 
ease” at that time.—Rodriguez v. W. O. 


W. Life Ins. Soc., 145 S.W.2d 1077, re- | 
Wien 


versing Sovereign Camp, W. O. 
Rodriguez, 125 S.W.2d 1069. 
§ 302 = 
C.C.A.Wis. In action on _ fraternal 
benefit insurance certificate for death 
of insured allegedly caused by exter- 
nal, violent, and accidental means, evi- 
dence was insufficient for jury to find 
that insured suffered a fall in a box 
ear while handling baled straw and 
that sub-dural hemorrhage suffered by 
insured was caused by fall.—Altmayer 


ca, 119 F.2d 

Ga.App. In suit by a beneficiary on 
a benefit certificate for death of mem- 
ber, wherein society set up defense 
that it was not liable because contract 
of insurance provided that it should 


be void in event member died hy her — 


own hand, and that two-year incon- 
testable period had not elapsed, ver- 
dict in favor of the society was de- 


§ 304 
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hospital by 7:30 the following morning — 


f 


v. Travelers Protective Ass’n of Ameri- | 
5. 


lear stall 


manded as a matter of law, where it — 


affirmatively appeared that insured 
died by her own hand before the ex- 
piration of such period.—Supreme For- 
est Woodmen Circle v. Newsome, 11 
S.H.2d 480. 

§ 303 


Mo.App. In action on new life. bene- 
fit certificate issued to member of Iowa 
benefit association by Canadian bene- 
fit association entering into merger 
agreement with Iowa association, in- 
struction that sole issue was whether 
new certificate lapsed for nonpayment 
of monthly premiums was not error, 
as against contention that instruction 
should have considered the fact that 
reserves set aside to certificate should 
have been applied to payment of pre- 
miums, where .reserves were not ap- 
plicable under merger agreement or 
new certificate to full payment of 
monthly premiums.—Stout v. Inde- 
pendent Order of Foresters, 148 S.W. 
2d 137. 


Ga.App. 
‘a benefit certificate, 


§ 304 i 
In suit by a beneficiary on 
fact that instruc- 


- 
is t 
t 
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tions used werds ‘intentionally com- 
mits suicide’ while certificate provided 
that it should be void if member should 
die by her own hand or act, ‘whether 
sane or insane’, was not error, where 
society set up defense that cause of 
- member’s death was result of ‘inten- 
tionally taking strychnine,” since the 
self-destruction of an insane person is 
not legally “suicide’.—Supreme Forest 
Woodmen Circle v. Newsome, 11 S.E. 
2d 480. 
NAMES 
sl 

Md. In reference to persons a 
‘name’ isthe designation or appella- 
tion used to distinguish one person 
from another.—Romans vy. State, 16 A. 
2d 642, 178 Mad. 588, certiorari denied 
i Erprans y. State of Maryland, 61 S.Ct. 

EASA 


5 g2 
- Mo. <A -person’s ‘‘name” is the desig- 
or she is known in the community, and 
_. whether identification by use of a name 

. is sufficient is ordinarily a question of 
- sfaet.—State ex rel. Lane v. Corneli, 149 
 S.W.2d 815. 

iH . § 12 
 D.C.Pa. While the custom is univer- 
_ sal for male persons to bear the name 
of their parents, there is nothing in the 
common law prohibiting a man from 
taking any name he may choose.—Manz 
Pe acelphla Brewing Co., 37 F.Supp. 


The assumption by a stranger of a 
family name gives member of the fam- 
ily no right of redress where there is 
no competition created by the use of 
_ the name and its use, is not productive 
of any: injury.—Manz v. Philadelphia 
Brewing Co., 37 F.Supp. 79. 
: - Cal.App. An action by assignee of 
automobile conditional sale contract ex- 
-ecuted by buyer to seller, doing busi- 
ness under fictitious name without hav- 
ing filed statutory certificate, praying 
- . for declaratory relief and that assignee 
be adjudged legal owner of automobile 
subject to rights of buyer under con- 
tract, was an “action upon or on ac- 
-eount of contract” or transaction had 
under fictitious name within statute 
prohibiting person doing business un- 
der fictitious name without certificate, 
; or his assignee, from maintaining ac- 
tion upon or on account of contract 
- or transaction had under fictitious 
mame. Civ.Code, §§ 2466, 2468.—Bank 
- ‘of America Nat. Trust & Savings 
_ Ass’n v. National Funding Corporation, 
Mada” P20! 249), 
y In action by assignee of automobile 
~~ conditional sales contract executed by 
puyer to seller doing business under 
fictitious name without filing statutory 
certificate, praying for declaratory re- 
lief and that assignee be adjudged legal 
owner of automobile subject to rights 
of buyer under contract, defendant 
whose interest in automobile was ac- 
quired through seller was “estopped” 
from asserting bar of statute prohibit- 
ing person doing business under 
fictitious name without certificate, or 
his assignee, from maintaining action 
upon or on account of contract or 
transaction had under fictitious name, 
Civ.Code, §§ 2466, 2468.—Bank of Amer- 
ica Nat. Trust & Savings Ass’n vy, Na- 
ponel Funding Corporation, 114 P.2d 
49. 


a 


The purpose of statutes requiring 
person transacting business under 
fictitious name to file certificate and 
prohibiting person doing business un- 
der fictitious name without having filed 
* certificate, or his assignee, from main- 
taining action upon or on aecount of 

eontract or transaction had under 
fictitious name, is to protect those 
dealing with individual or partnership 
doing business under fictitious name, 
and is not intended to confer right 
or advantages on individual or firm 
failing to comply with law. Civ.Code, 
§§ 2466, 2468.—Bank of America Nat. 
. ‘Trust & Savings Ass’n y. National 
Funding Corporation, 114 P.2da 49. 
The object of statute requiring per- 
son transacting business under a ficti- 
tious name to file certificate, ig that 
public notice shall be given and a 


gi < 


nation ordinarily used and by which he | 


ri 
Vos & 


public record made of individual mem- 
bers of partnerships with such definite- 
ness and particularity that those deal- 
ing with partnership may at all times 
know who are the individuals with 
whom they are dealing or to whom 
they are giving credit or beecming 
bound. Civ.Code, § 2466.—Bank of 
America Nat. Trust & Savings Ass’n 
vy. National Funding Corporation, 114 
P.2d 49 

An unregistered fictitious company 
selling automobile to buyer and assign- 
ing conditional sales contract executed 
by buyer, to bank loaning money to 
buyer, or fictitious company’s parent 
company, or assignee of parent com- 
pany or fictitious company, could not 
assert failure of fictitious company to 
file statutory certificate as defense to 
bank’s action praying for declaratory 
relief and that bank be adjudged legal 
owner of automobile subject to rights 
of buyer under contract. Civ.Code, §§ 
2466, 2468: Code Civ.Proc. § 1962, 
subd. 3—Bank of America Nat. Trust 
& Savings Ass’n vy. National Funding 
Corporation, 114 P.2d 49. . 


A person or corporation may transact 
business under an unregistered _ficti- 
tious name, and the only disability 
arising under statutes relating to reg- 
istration of fictitious name is when 
there is an attempt to enforce contract 
made under fictitious name. Civ.Code, 
§§ 2466, 2468.—Bank of America Nat. 
Trust & Savings Ass’n vy. National 
Funding Corporation, 114 P.2a 49. 

Md. In absence of any statute to the 
contrary, a person may adopt any 
name by which he may become known 
and by which he may transact business, 
execute contracts, and sue or be sued, 
and that may be done without regard 
to his true name.—Romans y. State, 16 
A.2d 642, 178 Md. 588, certiorari de- 
nied Romans y. State of Maryland, 61 
S.Ct. 732. 

Pa.Com.Pl. The purpose of the Fic- 
titious Names Act, 54 P.S. § 21 et seq., 
is to protect the public against imposi- 
tion and fraud, to prohibit persons 
from concealing their identity by doing 
business under assumed names, to 
make it unlawful to use other than 
their real names in transacting busi-. 
ness, without a public record of who 
they are, available for use of the court, 
and to punish those who violate the 
Act.—Wise y. Levin, 51 Dauph. 87. 

Pa.Com.Pl. Where only questions 
raised in affidavit are that defendant 
was sued on book account as ‘‘Good- 
man trading as Goodman’s Bargain 
Store,” whereas plaintiff’s invoices in- 
dicated goods sold to Goodman’s Out- 
let. Store, proprietor being the same, 
and as trade name could be amended 
if deemed important, affidavit over- 
ruled.—Arenberg-Plotkin Shoe Co. vy. 
Goodman, 34 Luz.L.Reg.Rep. 416. 


§ 13 

Va. The purpose of the statute 
which prohibits any person or corpora- 
tion to do business in the state under a 
trade or assumed name without first 
registering the true name of all the 
owners. of such business is to prevent 
fraud and to enable prospective credi- 
tors to intelligently search the record 
for liens against such owners of the 
business, and therefore a contract made 
by a party who, in making such con- 
tract, violated the statute, was not en- 
forceable. Acts 1936, ce. 326, §§ 1,-3.— 
Colbert y. Ashland Const. Co., 11 S.EB, 
2d 612. Fi 

Where a construction company which 
did business under a trade-name, which 
did not disclose the name of the real 
owner thereof, entered into a contract 
under such trade-name without regis- 
tering the name and address of the real 
owner of the company, as required by 
statute, such contract was void, and the 
owner of the company could not recoy- 
er an unpaid balance due on account 
of work done under such contract, 
Acts 1936, ¢. 326, §§ 1, 3.—Colbert vy. 
Ashland Const. Co.. 11 §.H.2d 612. 


§ 

N.Y.Sup. Where 16-year-old boy 
about to enter last year of high school 
had been generally known by step- 
father’s surname since divorced moth- 


‘address necessitated attendance 


Ve’ { suits yy: 
er’s remarriage in 1936, and cha ; 
ce at an- 
other high school where auttorities: 
would not permit boy to be known un- 
der stepfather’s name, and father had 
remarried and become the father of 
other children, and had seen son only 
a few times since son’s third birth- 
day, and father’s misconduct had 
brought about the divorce, name of boy 
would be changed to thatyof stepfather. 
—Application of Horn,* 21 N.Y.S.2d 
453. sores 


§ 16 P 

N.Y.City Ct. It is not the policy of 
the court to grant applications of in- 
fants for change of name unless there 
is a compelling reason for it, since it 
is better for infants to wait until they 
have reached maturity and determine 
the matter for themselves.—Application 
of Biegaj, 25 N.Y.S.2d 85. 4 

1h 


9 

Ga.App. Generally, identity of 
names is prima facie evidence of .iden- 
tity of persons.—Hall y. State, 13 S.B. 
2d 868, 64 Ga.App. 644. 

Ga.App. Identity of accused’s name 
in indictment and _ previous’ indict- 
ments, alleged for purpose of punish- 
ment under second offense statute, was 
sufficient to establish prima facie that 
accused was same man 48 person previ- 
ously indicted. Code, § 27-2511.— 
Stinson y. State, 16 S.H.2d 111. 

Identity of accused’s name in indict- 
ment and previous indictments, alleged 
for purpose of punishment under sec- 
ond offense statute, was sufficient to 
show that accused was man previously 
convicted of offenses charged in prior 
indictments, in absence of denial by 
defendant or proof to contrary. Code, 
Scie anes y. State, 16 S.E.2d 


§ 21 

Minn. The recordation of condition- 
al sales contract for sale of automobile 
under the name ‘W. G. House,” the 
conditional buyer, instead of under 
the rightful name which was “W. G. 
Hause,” was ‘constructive notice’ to 
one who levied on automobile as prop- 
erty of the conditional buyer, since 
the improperly spelled name and the 
properly spelled name are ‘idem son- 
ans”, Mason’s Minn.St.1927, § 8348.— 
Fidelity Acceptance Corporation vy, 
House, 297 N.W. 705. ' 
S.C. Where indictment charged that 
while defendant was lawfully married 
to one G, “Hutchinson” she bigamously 
contracted marriage’ with another, and 
the state admitted that there was no 
such person in esse connected with the 
case as @G. “Hutchinson”, the trial 
judge erred in admitting in evidence 
record purporting to show that in 
1935, defendant was married to one 
G. “Harrington” and in permitting in- 
dictment to be amended to allege de- 
fendant’s marriage to one G. ‘“Harring- 


ton”, since the names “Hutchinson” 
and “Harrington” are not ‘idem son- 
ans’’.—State v. Hutchinson, 14 S.B.2da 


89854090) Si Crabs. 

Tex.Cr.App. An allegation charging 
defendant with privately taking from 
the person of “Jim Folley’” $100 in 
money and proof that the person who 
was deprived of his money was named 
“Jim Foely” did not correspond, and 
conviction was reversed, since the 
names “Foely’” and “Folley’” are not 
“idem _sonans’’.—Garlington y. State, 
150 S.W.2d 253. 

Tex.Cr.App., Motion to quash indict- 
ment for alleged variance between Liz- 
zie Reinhardt, the actual name of homi- 
cide victim, and Lizzie Reinhart, the 
name alleged in indictment was prop- 
erly denied, since the two names were 
“idem sonans,’”’ sounding the same.— 
Reese v. State, 151 S.W.2d' 828. 


NAVIGABLE WATERS 


§ 1 f 
Md, Rivers are ‘‘navigable rivers” in 
law when they are used or are sus- 
ceptible of being used in the ordinary 
condition as highways of commerce 
over which trade and travel are or 
may be conducted in the customary 
modes of trade and travel on water.— 

Gray v. Gray, 16 A.2d 166. 


be hye 


. 


nel for commerce with 


NCW “Navi ble waters” are waters 
themselves or in connection with 
other waters form a continuous chan- 
foreign coun- 
tries or among the states.—Perry v. 
Morgan, 14 S.H.2d a 219 -N.G.3.7T, 


Md. At common fy such waters as 
are ‘navigable’, in the popular sense 
of the word, regardless of whether the 
tide ebbs and flows in them, are ‘‘pub- 
Meeeibuwaus ! Gray v. Gray, 16. A.2d 


§ 4 

U.S.Va. Rivers which are navigable 
in fact must be regarded as_ public 
navigable rivers in-law, and they are 
‘navigable’ in faet when they are used 
“or are susceptible of being used in 
their ordinary ,condition as highways 
_for ‘“‘commerce’’ over which trade and 
“travel are or may be conducted in the 
customary modes of trade and travel 
on water.—U. S. v. Appalachian Elec- 
tric) Bower Co., 61° S.Ct. 291, 311 U.S, 
377, 85 L.Ed. —, reversing 107 F.2d 
769, affirming 23 F.Supp. 83, ee te 
granted 60 S.Ct. 608, 309 ws: 646, 
ets 399, rehearing denied 61 BCL 

U.S.Va. The legal concept of nayvi- 
gability embraces both public and pri- 
vate interests and cannot be determined 
by a formula which fits every type of 
stream under all circumstances and at 
all times.—U. S. v. Appalachian Hlec- 
trices tower Co. 6) 8.Ct,. 2901, st lass. 
377, 85 L.Ed. —, reversing 107 F.2d 
769, affirming 23 F.Supp. 83, certiorari 
granted 60 S.Ct. 608, 309 U.S. 646, 84 
Han 999, rehearing denied 61. S.Ct. 
548. 

The navigability of a river is a fac- 
tual question but involves the applica- 
tion of legal tests which must take into 
consideration variations in the uses to 
which streams may be put and in the 
density of traffic—U. S. v. Appalachian 
Electric Power Co., 61 S.Ct. 291, pit 
U.S. 377, 85 L.Ed. —, reversing 107 F 
2d 769, affirming 23 F.Supp. 83, certi- 
orari granted 60 S.Ct. 608, 309 U.S. 646, 
aaa 999, rehearing denied 61 S.Ct. 

48. 

A waterway once found to be naviga- 
ble remains so.—U. 8S. v. Appalachian 
Electric Pow ce Co., Oli S: Ct: 291, 31140; 
S. 377, 85 L.&d. —, Epereaae 107 F.2d 
769. affirming 23 F.Supp. 83, certiorari 
granted 60 S.Ct. 608, 9 U.S. 646, 84 
ee: 999, rehearing denied 61 S.Ct. 

Lack of commercial traffic is not a bar 
to a conclusion that stream is ‘‘naviga- 
ble’, where personal or private use by 
boats demonstrates the availability of 
the stream for the simpler types of 
commercial navigation.—U. 8S. v. Appa- 
lachian Electric Power Co., 61 S.Ct. 
291, 311 U.S. 377, 85 L.Ed, —, revers- 
ing 107 F.2d 769, affirming 23 F.Supp. 
83, certiorari granted 60 S.Ct. 608, 309 
U:S. 646, 84 L.Ed. 999, rehearing de- 
nied 61 8.Ct. 548. 

R.I. A river is ‘‘navigable” in fact if 
it is susceptible of use, in its ordinary 
condition, as'a highway for commerce 
over which trade and travel are or 
may be conducted in customary modes 
of trade and travel on water, and, to 
be navigable, it must be generally and 
commonly useful to purposes of trade 
and commerce.—Asselin yv. Blount, 14 
A.2d 696, reargument denied 16 A.2d 
328. : 
question of whether a 
stream is a “navigable stream’ is one 
of fact, the test being whether the 
stream is being used or is susceptible 
of being used in its natural and ordi- 
nary condition, as a highway for com- 
merce, on which trade and travel are or 
may be conducted in the customary 
modes of trade and travel on water.— 
Ewell vy. Lambert, 13 S.E.2d 333. 

§ 18 

Wa. That a creek had been used for 
trade and commerce on occasions when 
conditions were favorable was not suf- 
ficient to show that creek was a “nav- 
igable stream’.—Ewell v. Lambert, 13 
$.E.2d 333. 

Evidence sustained decree perpetually 
enjoining the Commission of Fisheries 


The 


are navigable in fact and which 


NAVI GABLE WATERS 


from asserting or exercising jurisdic- 
tion over the bed of Little Creek and 
from assigning or attempting to assign 
to an individual a described portion 
of creek bed as oyster grounds, on 
ground that Little Creek was not a 
“navigable stream’! and therefore adja- 
cent landowners were the owners of 
bed of creek from the low-water mark 
of their property to center of. creek.— 
Hwell v. Lambert, 13 8.H.2d 338. 


§ 19 

U.S.Va. The fiow of a navigable 
stream is not capable of private owner- 
ship.—U. S. v. Appalachian’ Electric 
Power’ Co., 61 S.Ct. 291; 311 -U.S. 377, 
85 L.Ed. —, reversing 107 F.2d 769, 
affirming 23 F.Sunp. 83, 
granted 60 S.Ct. 608, 309 U.S. 646, 84 
eye 999, rehearing denied 61 S.Ct. 

C.C.A.7, The Federal Water Power 
Act contemplates construction and op- 
eration of water power projects on 
navigable waters or on government 
lands in pursuance of license granted 
by the Federal Power Commission, and 
when the act or license is violated or a 
war emergency occurs or the license 
ends, the government may take over 
the project on reimbursement of the 
licensee for its net investment therein. 
Federal Water Power Act, § 1 et seq., 
and § 3(138), as amended by Federal 
Power Act. § 201, 16 U.S.C.A. § 791 et 
seq., and § 796 (13).—Northern States 
Power Co. v. Federal Power Commis- 
sion, 118 F.2d 141. 

In order for the Federal Power Com- 
mission to exercise its extensive regu- 
latory and supervisory power intelli- 
gently, it was intended that the com- 
mission should have power to do every- 
thing essential to the execution of its 
clearly granted powers and the achieve- 
ment of the purposes of the Federal 
Water Power Act. Federal Water 
Power Act § 1 et seq., 16 U.S.C.A. § 
791 et seq.—Northern States Power Co. 
yapederer Power Commission, 118 F.2d 

The provisions of the Federal Water 
Power Act for determination of cost of 
utility’s property and regulation there- 
of were inserted in the act in order to 
furnish adequate protection to the gov- 
ernment as well as to members of the 
public served by a_ utility licensed un- 


der the act. Federal Water Power 
Act § 1 et seq., 16 U.S.C.A. § 791 et 
seq.—Northern States Power Co. 


Vv. 
veer Power Commission, 118 F.2d 
The Federal Power Commission, in 
determining actual legitimate original 
cost of construction of a utility project 
licensed under the Federal Water Pow- 
er Act may direct elimination of items 
found not to constitute real assets and 
establish uniform accounting. Federal 
Water Power Act § 1 et seq., and § 3 
(13), as amended by Federal» Power 
Act, § 201, 16 U.S.C.A. § 791 et seq., § 
796(13), and § 825 et seq.—Northern 
States Power Co. v. Federal Power 
Commission, 118 F.2d 141. 

Where utility power project was li- 
censed under Federal Water Power Act 
and the utility filed a claim of actual 
legitimate original cost as required by 
the act but the Federal Power Com- 
mission eliminated certain items in de- 
termining such cost, Commission’s or- 
der directing that the eliminated items 
should be charged off the books of the 
utility in accord with pertinent provi- 
sions of the Uniform System of Ac- 
eounts prescribed by the Commission 
was not improper on ground that it 
was unnecessary because conditions 
making it desirable or necessary that 
the government aseertain the cost had 
not yet arisen. Federal Water Power 
Act, § 1 et seq., and § 3(13), as amend- 
ed by Federal Power Act, § 501, 16 U.S. 
CyA: 791 et seq:, and § 796(13).— 
Northern States Power Co. v. Federal 
Power Commission, 118 F.2d 141. 

Where power utility project was li- 
censed under Federal Water Power 
Act and the utility filed a claim of 
actual legitimate original cost as re- 
quired by the act but the Federal Pow- 
er Commission eliminated certain items 
in determining such cost, enforcement 


of Commission’s order directing that. 


eertiorari © 


4: : § 19 


the eliminated items should be charged — 
off the books of the utility in accord | 
with perinent provisions of the Uni- 
form System of Accounts prescribed by 
the Commission would not infriv>g>  — 
upon the jurisdiction of the Publie | 
Utility Commission of the state which, — 
in fixing rates, would determine values 
since the order in no wise was bind-— 
ing upon the state Commission, Bed- 
eral Water Power Act, § 1 et seq., and © 
§ 301, as added by Federal Power Act, — 
a 213, 16 U.S.C.A. § 791 et: seq. and — 
§ 825. ‘Northern States Power Co. vis 
yeuerah Power Commission, 118 F.2d 


4 


Orders of the Federal Power Com- a 
mission in regard to a power utility — 
project licensed in accordance with the 
Federal Water Power Act: would not 
be binding upon State Public Utility 
Commission in fixing rates, and the © 
acts of the State Commission would not aries 
be %inding upon the Federal Power — 
Commission, each Commission being — re 
empowered to act within its own field. 
Federal Water Power Act, § 1 et seq., 
16,,,0.8.C.A.. 8 791. Jet seq.—Northern : 
States Power Co. v. Federal Power 
Commission, 118 F.2d 141. iPass 

Where power utility project was Abies: ie 
censed under Federal Water Power Act, __ 
and the utility filed a claim of actual — } 
legitimate original cost as required by 
the act but the Federal Power Com- 
mission eliminated certain items in de- 


Accounts prescribed by the caters 
merely carried to completion the Com- 
mission’s duty of finding cost of con- 
struction by directing utility to enter 
upon its books the determined cost and © 
did not invade the field of “‘manage- 
ment” as contended by the utility. 
Federal Water Power Act, § 1 et seq. 
and § 3(13), as amended by Federal ~~ 
Power Act, g 201,°16 (U.S:ClA.§) 4.9 ete 
seq., and § 796(13).—Northern States 
Power Co. v. Federal Power Commis- 
sion, 118 F.2d 141. ; 

The grant of a license under the Fed- 
eral Water Power Act, being a privilege — 
from the sovereign, is justifiable only 
on the theory of resulting benefit to — 
the public. Federal Water Power Act, — 
§ 1 et seq., 16 U.S.C.A. § 791 et seq.— we 
Northern States Power Co. vy, Federal a 
Power Commission, 118 F.2d 141. ig 

The Federal Water Power Act should ; 
receive a practical construction, which 
will enable the Federal Power Com- a 
mission to perform facilely the duties is 
required of it by Congress. Federal i 
Water Power Act, § 1 et Seq:, -16°U.Sn eae 
CEARIHS R918 et seq: —Northern States Ah 
Power Co. v. Federal Power Commis- — 
sion, 118 F.2d 141. ; 

Where power utility project was li- 
censed under the Federal Water Power 
Act, and the utility filed a claim of 
actual legitimate original cost as re- 
quired by the act but the Federal Pow- 
er Commission eliminated certain items ; 
in determining such cost, and directed 
that eliminated items should be charged 
off the books of the utility in accord 
with pertinent provisions of the Uni- 
form System of Accounts prescribed 
by the Commission, the part of the or- 
der directing that the eliminated items 
should be charged off the books of the 
utility was not void as constituting a 
“confiscation” of property of the utility 
which did not seek review of portion 
of the order excluding the items as a 
part of the net investment. Federai 
Water Power Act, § 1 et seq., and § 3 
(13), as amended by Federal Power 
Act, § 201, 16. U.S:CrA. § 791 et seq., 
and § 796(13).—Northern States Pow- 
er Co. v. Federal Power Commission, 
118 F.2d 141. 

Where utility project was licensed 
under Federal Water Power Act, and 
the utility filed claim of actual legiti- 
mate original cost as required by the 
act but the Federal Power Commission 
eliminated certain items in determining 
such cost, and utility did not seek 
review of portion of order eliminating 
the items, the Commission’s finding 


t 
; 


of << © 


- refuse or any other matter 


wU.S.CA Const,’ art. 1, § 8 


§ 19 


that such items represented no _ prop- 


erty right was binding on the Circuit 
Court of Appeals in reviewing the por- 
tion of order directing that the elimi- 
nated items be charged off the books 
of the utility. Federal Water Power 
Act, § 1 et seq., and § 3(13), as amend- 
ed by Federal Power Act, § 201, 16 U. 
S.C.A. § 791 et seq., and § 796(13).— 
Northern States Power Co. v. Federal 
Power Commission, 118 F.2d 141. 

C©.C.A.N.Y. The statute relating to 
deposit of refuse in navigable waters 
generally did not repeal the New York 
Harbor Act of 1888, in view of amend- 
ment expressly providing that it 
should not do so. 33 U.S.C.A. §§ 407, 
418, 441-451.—The Nea Hellis, 3 
2d 8038, reversing 32 F.Supp, 115. 

The Oil Pollution Act of 1924 did not 
repeal the New York Harbor Act of 
1888 prohibiting the depositing of 
into the 
tidal waters of New York Harbor. 
Oil Pollution Act of 1924, §§ 1-8, 33 
U.S.C:A. §§ 481-4387; 33 U.S.C-A. §8§ 
441-451._The Nea Hellis, 116 F.2d 
803, reversing 32 F.Supp. 115. 

D.C.Okl. The power of the United 
States government over waters is not 
limited to control of navigation.—State 
of Oklahoma ex rel. Phillips v. Guy F. 
Atkinson Co., 37 F.Supp. 93. 

In its control over navigable waters, 
the United States Government is not 
limited to portion of stream which is 
in fact navigable, if the stream in gen- 


-eral is a navigable stream.—State of 


‘Oklahoma ex rel.- Phillips v. Guy F. 
Atkinson Co., 37 F.Supp. 93. 

D.C.Okl. Where original act of Con- 
gress authorized construction of reser- 
voir as described in house document, 
with such modifications as might be 
-advisable, subsequent act reciting pur- 
pose of reservoir, passed with full 
knowledge of changes made in. the 
plans as described in the house docu- 
ment, might be considered a ratifica- 
‘tion of such changes, re-affirming pur- 
pose of Congress in authorizing the 
construction. Act June 28, 1938, § 4, 
52 Stat. 1219; Act Oct. 17, 1940, § 4, 54 
‘Stat. 1200.—State of Oklahoma ex rel. 
Phillips v. Guy F. Atkinson Co., 37 F. 
Supp. 93. 

D.C.Pa. Since provision of Federal 
Power Act of 1935 authorizing review 
‘by Cireuit Court of Appeals of an or- 
der of Federal Power Commission did 
not “repeal by implication’ provision 
of Federal Water Power Act of 1920 
relative to procedure and practice in 
fixing rates under which federal Dis- 
trict Court was held to be proper and 
exclusive forum for review of rate or- 
der, corporation operating hydroelectric 
plant on navigable water as licensee of 
Commission could either seek review 
of Power Commission’s rate order in 


Circuit Court of Appeals, or apply to 
federal i 


District Court to enjoin and 
set. aside such order. Federal Water 
Power Act § 20, 16 U.S.C;A. § 813; 
Federal Power Act § 313(b), 16 U.S.C. 
A. § 8251(b); Jud.Code §§ 207, 209, 28 
U.S.C.A. §§ 41(28), 45; 28 U.S.C.A.. §§ 
43, 44.—Safe Harbor Water Power 
Corporation v. U. S., 37 F.Supp. 9. 

Mass. Revised statutes authorizing 
the license of erections, pipe lines, ete., 
in, over, or under tidewaters, and pro- 
viding that every license shall state 
the terms on which it is granted and 
shali specify the location, dimensions, 
and limits and mode of performing the 
work authorized thereby, make no sub- 
stantive change in the statutes as first 
enacted. G.L.(Ter.Ed.) ¢c. 91, §§ 14-18; 
“R.L,1902, ec. 96, § 19.—Commissioner of 
Public Works y. Cities Service Oil Co., 
32 N.H.2d 277, 308 Mass, 349. 


§ 23 

U.S.Minn, The power of Congress 
over navigable waters extends not only 
to keeping clear the channels of inter- 
state navigation by the prohibition or 
removal of actual obstructions loeated 
‘by the riparian owner or others, but 
comprehends as well the power to im- 
prove and enlarge their navigability. 
, el, 3.—U. 8. 
we vOnicngo, M., Styk: & P. Ri'Co.j 61 
S.Ct. 772, reversing 113 F.2d 919, cer- 
tiorari granted 61 S.Ct. 318. 


Ae ~ 


NAVIGABLE WATERS 

Mass. Under statutes authorizing the 
license of erections, pipe lines, ete., in, 
over, or under tidewaters, and provid- 
ing that every license shall state the 
terms on which it is granted and shall 
specify the location, dimensions, and 
limits and mode of performing the 
work authorized thereby, the subject 
matters of the license are the “terms’ 
of the license itself, the location with- 
in or on which it is to-be exercised, 
and the mode of performing the work 
authorized. -G.L.(Ter.Ed.) ¢..91, §§ 14- 
18; R.L.1902, ec. 96, § 19.—Commission- 
er of Public Works v. Cities Service 
Oil Co., 32 N.E.2d 277, 308 Mass. 349. 

he word “terms” as used in statute 
dealing with license of erections, pipe 
lines, ete., in, over, or under tidewa- 
ters, and in the statute providing that 
every license shall state the ‘‘terms” on 
which it is granted and shall specify 
by metes, bounds and otherwise the 
location, dimensions and limits, and 
mode of performing the work author- 
ized thereby, comprehends the imposi- 
tion of conditions other than those re- 
lating to the precise manner of con- 
struction, if they are not unreasonable 
and do not contravene the statute as a 
whole. G.L.(Ter.Ed.) ec. 91, §§ 14-18; 
R.L.1902, ce. 96, § 19.—Commissioner of 
Public Works v. Cities Service Oil Co., 
32 N.E.2d 277, 308 Mass. 349. 

The nature of structures to be erect- 
ed in, over, or under tidewaters, under 
license from the Board of Harbor and 
Land Commissioners, and the mode of 
doing the work, was for the board to 
determine consistent with legislative 
grant. G.L.(Ter.Ed.) ec. 91, §§ 14-18; 
R.L.1902, ec. 96, §§ 16, 19.—Commission- 
er of Public Works vy. Cities Service 
Oil Co., 32 N.H.2d 277, 308 Mass. 349. 

Under authority to prescribe the 
terms of a license to erect pier and dol- 
phins over tidewaters, the Board of 
Harbor and Land Commissioners had 
the right to limit the license as to time. 
G.L.(Ter.Ed.) e¢. 91, §§ 14-18; R.L. 
1902, ce. 96) 19.—Commissioner of 
Public Works v. Cities Service Oil Co., 
32 N,H.2d 277, 308 Mass. 349. 


The statute providing that every au- 
thority or license for erections in, over, 
or under tidewaters, granted after 1868, 
should be subject to conditions that 
license should be revocable, and should 
expire in five years from its date, ex- 
cept as to valuable structures, actually 
and in good faith built or made under 
the authority or license, does not pre- 
vent revocation of a license because 
valuable structures have been erected. 
R.L.1902, ce. 96, § 21.—Commissioner of 
Public Works v. Cities Service Oil Co., 
32 N.H.2d 277, 308 Mass. 349. 

The authority of the Board of Har- 
bor and Land Commissioners ,.to license 
erections, pipe lines, ete., in, over, or 
under tidewaters, is commensurate with 
the provisions of the statute clothing 
it with its power. G.L.(Per.Ed.) ec. 91, 
§§ 14-18; R.L.1902, ¢ 96, § 19—Com- 
missioner of Public Works vy. Cities 
Service Oil. Co., 32 N.H.2d 277, 308 
Mass. 349. 


The broad power conferred by the 
legislature on the Board of Harbor and 
Land Commissioners to grant licenses 
for erections, pipe lines, ete., in, over, 
or under tidewaters, on such terms as 
the board shall prescribe, in the ab- 
sence of statutory limitations, must be 
construed as authorizing the board—to 
impose terms that are not unreasona- 
ble. G.L.(Ter.Ed.) ¢. 91, §§ 14-18; R. 
L.1902, ¢e. 96, § 19.—Commissioner of 
Public Works v. Cities Service Oil Co., 
32 N.H.2d 277, 308 Mass. 349: 


§ 37 

U.S.Minn. The determination of the 
necessity for a given improvement of 
navigable capacity and the character 
and extent thereof is for Congress 
alone. U.S.C.A.Const. art. 1, § 8, el. 3. 
—U. S. v, Chicago, M.; St: P.'& P. R. 
Co., “61 S:Ct'7 72." reversing Willow d 
919, certiorari granted 61 S.Ct. 318. 

The power of Congress over navig- 
able waters extends not only to keep- 
ing clear the channels of interstate 
navigation by the prohibition or re- 
moval of actual obstructions located by 


ates ab 


the riparian owner or others, but com- 


prehends as well the power to improve ~ 


and enlarge their navigability. U.S.C. 


AvConst! art. 1; ($7 8) el: 
Chicago, M., St 


Ct. 772, reversing 113 F.2d 919, certio- 


rari granted 61 S.Ct. 318. 

C.C.A.lowa. The federal govern- 
ment’s right to improve navigable 
rivers in aid of navigation is para- 


mount to rights of riparian owners in 
the beds of all navigable streams, but 
the government may not for purpose 
of aiding navigation permanently con- 
vert to the public use, by means of 
dams and other structures, the land of 
riparian owners above the mean high- 
water line without just compensation. 
—Goodman v. U. S:, 113 F.2d 914, af- 
firming 28 F.Supp. 497. 


C.C.A.Ohio. The United States may 
enter into contracts for improvement 
of navigation and as an incident thereto 
may provide for removal and reloca- 
tion of publie utilities interfering with 
such improvement.—Peterson v. U. S., 
for Use of Marsh Lumber Co., 119 F. 
2d 145. ; 

D.C.Md. The Baltimore harbor en- 
gineer cannot determine riparian rights 
except as such determination may be 
incidental to exercise of his authority 
to regulate use of harbor and access 
to its channel.—Mutual Chemical Co..of 
America vy. Mayor and City Council of 
Baltimore, 33 F.Supp. 881. > 

D.C.Okl. Flood control is an im- 
portant method whereby navigability 
of river is benefited and whereby the 
government. may properly function in 
its regulation of. interstate commerce,— 
State of Oklahoma ex rel. Phillips v. 
Guy F. Atkinson Co., 37 F.Supp. 93. 

D.C.Okl. The government may build 
a power project in connection with 
regulating the navigability of streams. 
—State of Oklahoma ex rel. Phillips v. 
Guy F. Atkinson Co., 37 F.Supp. 93. 

The fact that river had been deter- 
mined by Supreme Court of the United 
States to be non-navigable at particu- 
lar point where dam was being con- 
structed did not preclude government 
from utilizing stored energy in water 
impounded tor generation of électric 
power to pay cost of constructing and 
maintaining the dam. Act June 28, 
1938, c. 795, 52 Stat. 1215; Act Oct. 17, 
1940, § 4, 54 Stat. 1200.—State of Ok- 


lahoma ex rel, Phillips v. Guy F, At- 
kinson Co., 37 F.Supp. 93. 
Ct.Cl. Where plaintiffs, contractors 


engaged in the building of alterations 
to the Emsworth Dam on the Ohio 
River, were delayed in the performance 
of the original contract by the discoy- 


ery of defects .in the old dam which 


was to be used as the downstream arm 
of the cofferdam, and where upon dis- 
eovery of this condition a change order 
was issued, to which plaintiffs agreed, 
modifying the original contract and 
providing for additional compensation 
for the extra work occasioned by such 
conditions, it is held that plaintiffs are 
bound by the contract as modified and 
are not entitled to recover. Karno- 
Smith Co. v. United States, 84 %t.Cl. 
110, distinguished.—Seeds v. U. S., 92 
Ct.Cl. 97, certiorari denied 61 S.Ct. 731, 
312 U.S.: 697,: 85 L.bBd. —. 


Where delay in the work on the lock 
wall was not the fault of the plaintiffs 
and was not within contemplation of 
the contract,-and where there was no 
dispute as to the extent of the delay 


nor as to the equipment made idle,’ 


the sole difference being as to the 
rental value of the equipment, it is 
held that under the terms of the con- 
tract the decision of the contracting 
officer as to the extent of the damages 
is. final—Seeds v. U. S.; 92 Ct.Cl. / 97) 
certiorari denied 61 S.Ct. 731, 312 U.S. 
697, 85 L.Ed. —. : 
Where plaintiffs presented to the 
contracting officer a claim for addi- 
tional compensation because of the in- 
creased costs to which plaintiffs had 
been put by reason of the alleged re- 
fusal of the contracting officer to per- 
mit them to remove certain portions of 
the lock wall by blasting, and where 


upon presentation of this claim to ‘the 


3.—U. S. Vv. 
PEEP ERM Coste Sse 


i 


fice; 
ig. officer Inet the procedure 
“ibe the contractor was not re- 
red by the Government but was 
mutually — pee upon. by the contrac- 
tors and resident engineer, and where 

Said finding by the contracting officer 

was on appeal to the head of the de- 
partment affirmed, it is held that plain- 
tiffs are not entitled to recover—Seeds 
v. U. S., 92 Ct.Cl. 97, certiorari denied 
61 S.Ct. 731, 312 U.S. 697. 85 L.Ed. —. 

Where in the flood of March 17, 1936, 
some of the sheet piling installed by 
the plaintiffs under the change order 
was damaged and had to be Temoved, 
repaired, and reinstalled, it is held 
that the ‘work done under the change 
order was governed by the provisions 
of the original contract as modified by 
the change order, which provided for 
the additional work, and plaintiff is 
not entitled to recover.—Seeds v. U. S., 
92 Ct.Cl. 97, certiorari denied 61 S.Ct. 
731, 312° U.S: 697, 85 L.Hd) —. 

Ct.cl. It is held that under the spe- 
cial jurisdictional act, on the evidence 
adduced, plaintiff is entitled to recover 
damages for injury to the steamboat 
Senator Cordill and its cargo as a 
result of the boat’s striking a_ sub- 
merged wicket of the United States 
Dam No. 14 on the Ohio River, Febru- 
By ai prema ge ie LO Me a Ore 


§ 48 

Fla. Under statutes which as valid 
exercise of state’s police power au- 
thorized harbor master’s fees, owner 
and master of vessel who owned his 
own private dock or wharf at Port 
of Miami, and regularly transported 
freight, passengers and mail to and 
from the port, was required to pay har- 
bor master’s fees notwithstanding he 
did not request or receive any services 


of harbor master. Comp.Gen.Laws 

1927, §§ 38911, 3912, 3914.—Clark v. 
Kreidt, 199 So. 333. 
§ 49 

D.C.Mo. In action against United 


States for damages to land from flood- 
ing allegedly caused by construction 
of dikes and revetments in Missouri 
river for purpose of improving river 
for navigation purposes, plaintiff had 
burden of proving his case by prepon- 
derance or greater weight of credible 
testimony. Act Aug. 11, 1939, § 1, 538 
Stat. 1543.—Kuhnert v. U. S., 36 F. 
Supp. 798. 


The United States was not liable to 
landowners for damages from flooding 
caused by construction of dikes and 
revetments in Missouri River, for pur- 
pose of improving river for navigation 
purposes, where dikes were built in a 
eareful and prudent manner, without 
reason to.apprehend that they would 
cause the damage. Act Aug. 11, 1939, 
§ 1, 53 Stat. 1543.—Kuhnert v. U. S., 
36 F.Supp. 798. 

N.Y.App.Div. Where the state in- 
creased the depth of water adjacent 
to a popular bathing place on Oneida 
Lake with knowledge that people in 
exercise of their right to use waters 
of lake would bathe at beach and that 
deepening of water created unusual 
danger and an unreasonable risk and 
that the people would not discover 
the condition, it was duty of the state 
to warn bathers of danger.—Roth vy. 
State, 29 N.Y.S.2d 442, 262 App.Div. 
370, followed in Murphy y. State, 29 
N.Y.S.2d 444. 

The state, in deepening the waters 
adjacent to a popular bathing beach on 
Oneida Lake, was bound even as to 
licensees not to create and continue 
a condition which would be a trap or 
pitfall to bathers.—Roth v. State, 29 
N.Y.S.2d 442, 262 App.Div. 370, fol- 
lowed in Murphy v. State, 29 N.Y.S8.2d 
444, 

Where state deepened water adjacent 
to a popular bathing place on Oneida 
Lake and children at beach were 
drowned, children were not contribu- 
torily negligent unless they knew that 
the water had been deepened and real- 
ized the risk of falling into it and 
unreasonably and recklessly exposed 
themselves to such risk.—Roth vy, State, 


29 N.Y.S. 2d 442, 262 on Div. 370, fol- 


sores in Murphy y. State, 29 N.Y.S.2d 


Saree state deepened water adjacent 
to popular bathing place on Oneida 
Lake, state’s failure to take any action 
to prevent bathers from stepping into 
the deep water amounted to a reckless 
disregard of their safety.—Roth_ v. 
State, 29 N.Y.S.2d 442, 262 App.Div. 
370, followed in Murphy vy. State, 29 
N.Y.S.2d 444, 


§ 50 
C.C.A.Minn,. Generally, private own- 
ership of property on banks and in 


bed of navigable stream is subject to 
publie right of navigation and govern- 
mental control and regulation neces- 
sary to make such right fully effective, 
but public right of navigation, to which 
such lands are subject without pay- 
ment of compensation, is limited to 


natural state ee ourea ti —U. 8S. v. Chi- 
eago,. M:,. St..P; & BP. R., Co: Lis) F.2d 
919. 
§ 75 
C.C.A.N.Y. In libel for injuries to 


ferry by collision with bridge of Inter- 
national Bridge Company which had 
been granted a franchise to build. the 
bridge across Niagara river by New 
York and Canadian statutes, the Cana- 
dian statute imposed whatever liability 
there was, where collision occurred on 
Canadian side of the river.—Fix vy. In- 
ternational Bridge Co,., 117 F.2d 137. 


C.C.A.N.Y. In libel for damages to 
libelant’s tug as result of collision with 
respondent’s drawbridge over a creek, 
evidence did not justify conclusion that 
tug was at fault in signalling for open- 
ing of draw and that her rounding 
to, close to bridge, and her change of 
course were proximate cause of acci- 
dent, and hence decree for respondent 
was erroneous.—Bouker Contracting Co. 
vy. City of New York, 121 F.2d 13. 

Where libelant’s tug, to pick up a 
barge, needed to put her stern under 
respondent’s drawbridge over a creek, 
and tug signalled bridge to open, even 
if tug improperly signalled for bridge 
opening, such was immaterial to ques- 
tion of respondent’s liability for dam- 
ages to tug when it was carried down- 
stream by ‘tide and collided with bridge 
after bridge was closed, since improper 
signalling was not so unlawful an act 
as to deprive tug of her right to have 


bridge tender exercise due care, once 
the bridge was open. 33 U.S.C.A. § 
v. City 


499.—Bouker Contracting ze 
of New York, 121 F.2d 3 

Where libelant’s tug, a pick up a 
barge, needed to put her stern under 
respondent’s drawbridge over a creek 


and signalled bridge to open, and 
bridge, without proper signal from 
tug, was thereafter closed and _ tug, 


being carried downstream by tide, col- 
lided with bridge, the fact that tug 
eollided with the closed bridge was 
immaterial to question of respondent’s 
liability for damages to tug, if tug 
was reasonable in expecting that bridge 


would remain open. 33 U.S.C.A. § 
499.—Bouker Contracting Co. y. City 
of New York, 121 F.2d 13. 

Where libelant’s tug, to pick up a 


barge, needed to put her stern under 
respondent’s drawbridge over a creek 
and signalled bridge to open, and 
bridge tender, after bridge was open, 
erroneously interpreted a deckhand’s 
act in waving, his hands as a signal 
to close bridge, bridge was closed and 
tug, being carried downstream by tide, 
collided with bridge, and bridge tender 
did not know what tug was proposing 
to do but knew that it would be dan- 
gerous to close bridge in absence of 
an order from tug and that there was 
no custom of signalling for closing of 
a bridge, bridge tender was not justi- 
fied in regarding a wave of arms by 
deckhand on tug as a Signal to close 
bridge, and respondent was lable for 
damages to tug. 33 U.S.C.A. 499. — 
Bouker Contracting Co. v. City of New 
York, 121 F.2d 13. 

D.C.Fla. A city and towing company 
were not liable for damage to vessel 
whose aftmast caught on bascule of 
bridge in city through which vessel 
was being towed, where evidence in- 


vessel to go to the left and move into 


est ies tal tena 


. a 


dicated that wheel of the Bade was to : 
the starboard causing the stern of the 


my 
the bridge—Ruby Shippin Cony ve 
City of Miami, 37 F.Supp. 815. i 
D.C.Fla. Where a spud on belated R 
dredge while being towed was damaged. 
by striking leaf on respondent’s draw a 
bridge which respondent erected under he 
war department permit requiring an 
opening of 60 feet between pridge 
leaves when fully opened, and respond- _ 
ent was negligent with respect to op- ‘* 
eration of bridge by failing to open — 
leaves to fullest extent, and towing — 
company was not a party to, the libel, 
libelant could recover full dine 
from respondent even if there was 
joint liability between respondent and 
towing company calling for an ap-— 
portionment of damages between them.. 
& M. Dredging & Construction Co. 
v. renee Bridge Co., 39 F.Supp. 311. 
In libel for damages to spud on 
libelant’s dredge where libelant claimed 
damages for detention of dredge at 
$500 per day for 9 days, evidence that 
dredge was in active demand but fail- ed 
ing to show that during the nine days ¥ 
libelant was forced, in carrying on its gi 
contract or work, to hire another — 
dredge warranted conclusion that libel-_ 48 
ant was entitled to recover $900 as 
damages for detention—M. & M. 
Dredging & Construction Co. v. Miami - 
Bridge Co., 39 Poe By lle bs 


§ 7 AN 
C.C.A.Il]. In action against railroad: 

for damage by fire to plaintiff's plant | 
because of delay in raising drawbridge _ 
which prevented passage of fireboat, 
instruction purporting to define “res: — 
ipsa loquitur’ doctrine was properly 
denied where plaintiff proved that ab- 
sence of cotter key in wrist pin was ~ 
cause of failure of bridge to rise aad ' 
circumstances concerning absence of — 
cotter key would not justify creation | ae) 


‘ « 
i 2 


of legal inference of negligence. Bridge _ 
Act § 4, 33 U.S.C.A. § 494-—Omaha — 
Packing Co. v. Pittsburgh, F. W. & C. 


Ry. Co.,.120 F.2d. 594. 

In action against railroad for damage: 
to plaintiff's plant by fire because of > 
delay in raising drawbridge which 
prevented passage of fireboat, defend- 
ant was not entitled to instruction that 
failure of bridge to rise made out 
prima facie case of negligenee under 
count predicated on federal act requir- 
ing drawbridges to be opened prompt- 
ly, “promptly” meaning the same as: 


“reasonable”, Bridge Act § 4, 33 U. 
S.C.A. § 494.—Omaha Packing Co. vy. 
Pittsb” eh BY Wa, Ca Rive “Co., ate 
EB adiaoe 

C.C.A., N. Y.. The phrase “during the. 


season of navigation” within Canadian 
statute granting International Bridge 
Company franchise to maintain bridge h 
across Niagara river, that “draws shall 
be at all times tended and moved at the 
expense of the said company so as not 
to hinder unnecessarily the passage of 
any steamboats or vessels, from sun- 
down until sunrise during the season 
of navigation, suitable lights shall be 
maintained upon the said bridge’ and 
for assisting the passage of any vessel 
company shall maintain one or more 
steamboats or steam tugs, applies to 
the maintenance as well of the tug as. 
of the lights, and hence company was 
not liable for injuries to ferry during 
winter season.—fix vy. International 
Bridge Co., 117 F.2d 137. 

Qne International Bridge Company 
which operated bridge across Niagara. 
river was not liable for injuries to fer- 
ry which collided with bridge in Jan- 
uary, in view of company’s open and 
well-known practice for many years to 
put out of commission during the win- 
ter the tug used to help vessels through 
draws of bridge.—Fix v. International 
Bridge Co., 117 F.2d 187. 

C.C.A.N.Y. Where libelant’s tug, to 
pick up a barge, needed to put her 
stern under respondent’s drawbridge 
over a creek, tug was justified in sig- 
nalling the ‘pridge to open, notwith- 
standing that tug did not intend to 
pass through. 33 U.S.C.A. § 499.— 
Bouker Contracting Co, v. City of New 
York, 121 F.2d 13. 

Under statute requiring that bridges. 


=< 


that whatever was 


“— 


- s 


ve 


be opened for the passage of vessels, 
the word “passage’’ cannot be so re- 
stricted in meaning as to require the 
opening only for a complete passage. 
33 U.S.C.A. § 499.—Bouker Contracting 
Co. vy. City of SE 3 Be ko Shae baa Lea 


D.C.Okl. The government may con- 
struct a dam and power project on non- 
navigable portion of a stream for pur- 
pose of controlling floods in navigable 
portions of the stream below the dam. 
Act June 28, 1938, § 4, 52 Stat. 1219; 
Act Oct. 17, 1940, § 4, 54 Stat. 1200.— 
State of Oklahoma ex rel. Phillips v. 
‘Guy F. Atkinson Co., 37 F.Supp. 93. 

Mass. Where there was no showing 
that licensee objected to any provisions 


i of license for the erection of a pier and 
_ dolphins, over tidewaters of the com- 


monwealth, it would be assumed that 
jicensee accepted the provisions and 
; done under the 
license by licensee and its successor in 
interest was with a full understanding 
‘of, and acquiescence in, its provisions. 
G.L.(Ter.Kd.). ec. 91, §§ 24-18; R.L. 
1902, e. 96, § 19.—Commissioner of 
-Publie Works v. Cities Service Oil Co., 
_/32 N.H.2d 277, 308 Mass. 349. 

Where licensee received a temporary 
license to erect a pier and dolphins 


over tidewaters of the state, without 
_ payment to commonwealth of any rent 


or compensation, and licensee erecte@ 
those structures, the 'icensee would be 
deemed to have accepted the license for 
the erection of those structures for 
_ temporary use only, with opportunity 


to remove them on notice. G.L.(Ter. 
Ed!) ec. 91, §§ 14-18; .R.L.1902, « 
96, § 19.—Commissioner of Public 


Works v. Cities Service Oil Co., 32 


N.B.2d 277, 308 Mass. 349. 
; § 103 
C.C.A.N.Y. Where the Oil Pollution 


- Act and the New York Harbor Act 


were inconsistent only in_ respect to 
minimum penalty, the Harbor Act 
- providing a minimum of $250 and the 

Oil Pollution Act a minimum of $500, 
only if the trial judge should assume 
to assess a penalty of less than $500 


would the question concerning under 
- ~which statute the judge was acting be- 


come necessary to a decision of case. 
Oil Pollution Act of 1924, §§ 1-8, 33 
U.S.C.A. §§ 431-437; 33 U.S.C.A. §§ 441- 
451.—The Nea Hellis, 116 F.2d 803, re- 
versing 32 F.Supp. 115. 
The federal Oil Pollution Act for- 
bids only discharge of oil into coastal 
-Mnavigable waters of the United States 
from a vessel using oil as fuel for 
_ generation of propulsion power, or car- 


_ rying or having oil thereon in excess of 


that necessary for its lubricating re- 
quirements. Oil Pollution Act of 1924, 
§ 3, 33 U.S.C.A. § 433.—The Nea Hel- 
ane 116 F.2d 803, reversing 32 F.Supp. 
a5: 

Libel to collect penalty for  dis- 
charging oil into coastal waters of the 
United States, which contained no al- 
legations that vessel used oil or fuel 
or carried cargo of oil or had oil on 
board in excess of that necessary for 
her lubricating requirements, or such 
as might be required by law or regu- 
lations enacted thereunder, failed 
to charge violation of the Oil Pollution 
Act of 1924. Oil Pollution Act of 1924, 
§§ 1-8, and § 3, 33 US.C.A. 8§ 431- 
437, and § 433.—The Nea Hellis, 116 F. 
2d 803, reversing 32 F.Supp. 115. 

Oil dumping in New York Harbor, 
from a vessel of character described in 
Oil Pollution Act of 1924, may con- 
stitute a violation of that act which 
is expressly declared to be in addition 
to the existing laws, notwithstanding 
that the act did not repeal the New 
York Harbor Act of 1888, forbidding 
the discharging of various kinds of 
refuse or any other matter into the 
tidal waters of New York Harbor. 
Oil Pollution Act of 1924, §§ 1-8, 83 
U.S.C:A. §§ 431-4387; 33 U.S.C.A. §§ 
441-451.—The Nea _ Hellis, 116 F.2d 
803, reversing 32 A ee 115, 


C.C.A.N.Y. Where the Oil Pollution 
Act and the New York Harbor Act 
were inconsistent only in respect to 
minimum penalty, the Harbor Act pro- 


~the discharging of various kinds 


- ® ; A LA 
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viding a minimum of $250 and the Oil 


Pollution Act a minimum of $500, only 
if the trial judge should assume_to 
assess a penalty of less than $500 
would the question concerning under 
which statute the judge was acting be- 
come necessary to a decision of case. 
Oil Pollution Act of 1924, i 1-8, 33 
U.S.C.A. §§ 431-487; 383 US.C.A. §§ 
441-451.—The Nea Hellis, 116 F.2d 
803, reversing 32 F.Supp. 115. 

If libel alleged facts which would 
entitle the United States under any 
statute to collect penalty for unlawful 


discharge of oil from vessel into 
coastal waters of the United States, 
within harbor of -the city of New 


York, the trial court erred in sustain- 
ing exceptions and dismissing the 
libel, even though the libel could not 
be sustained under Oil Pollution Act 
of 1924, the violation of which was 
charged in the libel. Oil Pollution Act 
of 1924, §§ 1-8, and § 8, 33 U.S.C.A. 
§§ 431-437, and § 433.—The Nea Hel- 
af 116 F.2d 803, reversing 32 F.Supp. 

The provision of the New York Har- 
bor Act forbidding the discharging of 
any matter into tidal waters of New 
York Harbor prohibits the pollution 
of waters by dumping oil. 33 U.S. 
C.A. § 441.—The Nea Hellis, 116 F.2d 
803, reversing 32 F.Supp. 115. 

Libel which stated that it was 
brought for breach of provisions of 
the Oil Pollution Act, but which al- 
leged that a large quantity of oil was 
discharged from a vessel into coastal 
waters of the United States within the 
harbor of the City of New York, was 
sufficient to charge a violation of the 
New York Harbor Act of 1888. Oil 
Pollution Act of 1924, §§ 1-8, 33 U.S. 
C.A. §§ 431-437; 83 U.S.C.A. §§ 441- 
451—The Nea Hellis, 116 F.2d 803, 
reversing 32 F.Supp. 115. 

Oil dumping in New York Harbor, 
from a_ vessel of character described 
in Oil Pollution Act of 1924, may con- 
stitute a violation of that act which 
is expressly declared to be in addition 
to the existing laws, notwithstanding 
that the act did not repeal the New 
York Harbor Act of 1888, forbidding 
of 
refuse or any other matter into the 
tidal waters of New York Harbor. 
Oil Pollution Act of 1924, §§ 1-8, 33 
U.S.C.A. §§ 481-437; 83 U.S.C.A. § 
441-451.—The Nea _ Hellis, 
803, reversing 32 F.Supp. 115. 

§ 108 

Mass. In suit in equity by Commis- 
sioner of Public Works and Associate 
Commissioners of Public Works against 
oil company to compel it to remove 
certain structures erected by it and its 
predecessor over tidewaters of the 
commonwealth under a license previ- 
ously granted, a decree, requiring re- 
moval only if oil company so desired, 
afforded oil company the opportunity 
of removing its structures. G.L.(Ter. 
WG i) s+ ChaL6 28/4234 762 SOLS Ot et seg. 
Commissioner of Public Works y. Cities 
Service -Oil ‘Co.,\°32" N.B.2d 277, “308 
Mass. 349. 


§ 135 
N.Y.App.Div. The state of New York 
holds title to the bed of Oneida Lake 
in trust for the people of the state, 
and the public has the right to use the 
waters of the lake for recreation and 
enjoyment.—Roth y, State, 29 N.Y.S.2d 


442, 262 App.Div. 370, followed in 
Murphy v. State, 29 N.Y.S.2d 444. 
§ 142 
R.I. At time of adoption of Constitu- 


tion providing that people should con- 
tinue to enjoy and freely exercise 
rights of fishery and “privileges of the 
shore’, one “privilege of the shore” 
was a publie right of passage along 
the shore, at least for certain proper 
purposes. Const. art. 1, § 17.—Jack- 
vony v. Powel, 21 A:2d 554. 
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Or. One whose land abuts upon a 
river is a “riparian owner’, while one 
whose land abuts upon a lake is a 
“littoral owner’.—Darling vy. Christen- 
sen, 109 P.2d 585. 


§ 152 
Or. A littoral owner hag the right 


of access to the water of a na 
body of water,—Darling v.- 
sen, 109 P.2d 585. ; 


power of federal government.—Mutual 
Chemical Co. of America v. Mayor and 
City Council of Baltimore, 33 F.Supp. 
881 


So far as federal government was 
eoncerned, shore owners could at will 
make whatever improvements beyond 
their shore front they might see fit 
to make, provided such improvements 
did not extend beyond limits defined 
by bulkhead and pierhead lines estab- 
lished by Secretary of War on Patap- 
sco river in Baltimore Harbor, subject 
to further regulatory power of Mary- 
land. 33  U.S.C.A. § 404.—Mutual 
Chemical Co. of America v. Mayor and 
cae, Council of Baltimore, 33 F.Supp. 
8 


Cal.App. California law was _ con- 
trolling as the “law of the case” on 
the question whether a private owner 
of tidelands in the city of Oakland who 
charged no fee for the use of the fa- 
cility was required to obtain a fran- 
chise to wharf out to navigable waters. 
were of Oakland v. Hogan, 106 P.2d 


The right of. “wharfing out” is a 
right to the exclusive use of submerged 
lands as by. the affixing thereto or 
the establishment thereon of a perma- 
nent structure to some point within the 
navigable body of water, deep and 
wide enough to dock ocean-going ves- 
sels, and 1t presupposes exclusive use 
and to that extent may interfere with 
fishing or navigation.—City of Oakland 
v. Hogan, 106 P.2d 987. 

There may be no interference with 
the right of a littoral property owner 
to access to an abutting navigable 
channel except by governmental pow- 
er and for lawful use and purpose, and 
the right to wharf out or construct on 
land between the littoral owner’s prop- 
erty and navigable water may not be 
maintained except by grant from the 
owner of the intervening property.— 
ped of Oakland v. Hogan, 106 P.2d 


Cal.App. The right of a riparian 
owner of land abutting on navigable 
water does not include the title and 
possession of submerged lands nor 
wharfing privileges thereover.—City of 
Oakland v. El Dorado Terminal Co., 
106 P.2d 1000. 

Tex. The erection of 90 foot wide 
pier at right angles from Galveston 
seawall, at a distance of 600 or 700 feet 


over and under tide waters of Gulf 


of Mexico, and at a further distance of 
about 600 feet into deep waters of Gulf, 
would be an encroachment on prima 
facie property rights of state so far 
as tide lands are concerned, and an 
encroachment on unquestioned proper- 
ty rights of state in land underneath 
waters of Gulf, and such structure 
would constitute a “‘purpresture’’ which 
would be subject to removal at in- 
stance of state, whether or not ob- 
structing navigation. Vernon’s Ann. 
Civ.St, arts. 4026, 5416, 7467.—City of 
Galveston v. Mann, 143 S.W.2d 1028. 


: § 178 

Cal.App. Whatever title to  sub- 
merged lands vested in grantee under 
deed granting certain tidelands and 
right to construct wharves and _ col- 
lect wharfage for 37 years did not 
by implication continue a right to con- 
struct wharves and take tolls beyond 
the limited period.—City of Oakland y. 
Mia Pores Terminal Co., 106 P.2d 


§ 182 
_D.C.Md. Under Maryland law, ripa- 
rian owner building wharf in accord- 
ance with directions of proper author- 
ities as to what portion of bulkhead 
line he shall be entitled to cannot be 
deprived of his wharf by subsequent 
change of method of apportioning of 


_v. Rogers, 


line, by “whitch: ey website’ a 
rent. portion. —Mutual Chemical Co. 
merica v. Mayor and City Council 
f Baltimore, 33 Hupp. (S8hg her 


Alaska. Accretions are granted to 


adjoining upland owners on the the- 


ory that additions to such land are 
compensation for the losses sustained 
by ‘decretion” or the washing away 
of the upland and that small and in- 
sensible portions of land should not 
be allowed to lie idle without an own- 
er between the upland and seashore.— 
Waynor v. Diboff, 9 Alaska 230. 
Alaska. ‘‘Accretion” is a source of 
title resulting from the process of 
gradual and imperceptible increase of 
land by deposit of earth, sand, or sedi- 


~ ment thereon by contiguous waters, so 


as to create dry land of that previous- 
ly submerged and must begin from the 
land of the owner claiming them and 
not from some other point finally ex- 
tending to his land—Waynor v. Di- 
boff, 9 Alaska 230. 

Ark. The statute providing that all 
land which has formed or may form 


in navigable waters of the state, and 


within the original boundaries of a 
former owner of Jand on such stream, 
shall belong to such former owner, his 
heirs, assigns, or the successor to. his 
rights, had no application in suit in 
ejectment, where the evidence showed 
that the realty involved was not an 
island, but was, in fact, realty formed 
and added to defendant’s Airs by ac- 
eretions. Pope’s Dig. § 8709.—Knight 
151 ‘etree 669. 


Where the land encroaches 
upon the water by gradual and imper- 
ceptible degrees, ‘the “accretion” or 
“alluvion’’ belongs to ore owner of the 
land, and the rule is equally applica- 
ble to lands boundin ng on tidewaters or 
on fresh waters and to the state as 
to private persons and is independent 
of the law governing the title in the 
soil governed by the water.—Waynor vy. 


Alaska. 


Diboff, 9 ) Alaska 230. 
; § 206 
eaten: Whether under local law 


the title to. the bed of a navigable 
stream is retained by the state or the 
title of the riparian owner extends to 
the thread of the stream or to low wa- 
‘ter mark, the rights of the title holder 
are subordinate to the dominant power 
of the federal government in respect of 
navigation. U.S.C.A.Const. art. 1, § 
8 cl. 3.—U. S. v. Chicago, M., St. P. & 
P. R. Co., 61 S.Ct. 772, reversing 113 
F.2d 919, certiorari granted 61 S.Ct. 


318. 
N.Y.App.Div. The state of New York 


_ holds title to the bed of Oneida Lake 


in trust for the people of the state, 

and the public has the right to use 

the waters of the lake for recreation 

and enjoyment.—Roth v. State, 29 N.Y. 

$.2d 442, 262 App.Div. 370, followed 

in Murphy y. State, 29 N.Y.S.2d 444. 
§ 208 

D.C.Md. From earliest time, Mary- 
land owned bed of navigable streams, 
and in Colonial times, freely deeded 
title to such beds by patent, but after 
1729, sovereign rights of state of Mary- 
land were curtailed in favor of land- 
owner, in so far as concerned land- 
owner’s right to accretions and to im- 
provements made into the water. Code 
Pub.Gen.Laws Md.1924, art. 54, §§ 46- 
48.—Mutual Chemical Co. of America 
vy. Mayor and City Council of Balti- 
more, 33 F.Supp. Sik. 

Maryland is owner of legal title of 
all. beds on navigable streams within 
its boundaries, but it cannot grant 
such title, or take away right of own- 
ers of lands bordering on navigable 
waters, to make improvements in front 
of their shore lines. Code Pub.Gen. 
Laws Md.1924, art. 54, §§ 46-48.—Mu- 
tual Chemical Co. of America v. Mayor 
and City Council of Baltimore, 33 F. 
Supp. 881. 

R.I. Intentions of beach commission 
concerning construction of fences along 
shore had no bearing on constitutional- 
ity of amending act authorizing com- 
mission to exercise jurisdiction over 
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‘shore between high and low water 


lines, Pub.Laws 1939, c. 759, § 2, as 
amended by Pub. Laws 1940, c. $48.— 
Jackvony v. Powel, 21 A.2d 554. 

The amendatory. statute extending 
jurisdiction of beach commission to 
shore between high and low water 
lines, and thus authorizing commis- 
sion to erect fences and charge fees for 
use of shore, violated constitutional 
provision that people should continue 
to enjoy Dae of the shore. Pub. 
Laws 1939, c. 759, § 2, as amended b 
Pub,Laws 1940, e. 848’: Const. art. 1, 
§ 17 —Jackvony Vv. Powel, 21 A.2d 554. 

2 


§ 21 

D.C.Md. Title to under water land in 
navigable waters is in state of Mary- 
land, and remains there until improve- 
ments are lawfully made by shore own- 
ers.—Mutual Chemical Co. of America v. 
Mayor and City Council of Baltimore, 
33 F.Supp. 881. 

Cal.App. The provision of the State 
Lands Act giving the State Lands Com- 
mission exclusive jurisdiction over all 
ungranted tidelands and submerged 


lands was intended to give the com-. 


mission exclusive jurisdiction only 
with respect to state lands or sub- 
merged lands for the purpose of re- 
serving minerals, and was not intend- 
ed to remove jurisdiction over tide- 
lands from control of counties, mu- 
nicipalities, harbor and port commis- 
sions which for years have been in- 
trusted with the establishment and 
improvement of harbors and to that 
extent with the maintenance and oper- 
ation of wharves and other structures 
necessary or convenient for navigation. 
St.1938, .Ex.Sess., p. .23; -St.1939,  p. 
1479, § 522; p. 2074, § 48.—City of 
Oakland v. Hogan, 106 P.2d 987. 

Fla. Title to all submerged 
whether tide or fresh, is held by the 
states in trust for all the people of 
the respective states, and that trust is 
governmental and may not be com- 
pletely alienated, but in the interest 
of all the people, the states may grant 
to individuals limited privileges or 
rights in such lands. Comp.Gen.Laws 
1927, § 1391.—Caples v. Taliaferro, 197 
So. 861. 

Tex. The lands included in lakes, 
bays, and islands along Gulf of Mexi- 
co within tidewater limits are exempt 
from unappropriated public domain set 
aside for public school purposes, and 
all such lands are held in trust by 
state of Texas for benefit of all in- 
habitants of Texas. Resolution No. 8, 
March 1, 1845, 5 Stat. 797; Vernon’s 
Ann.Civ.St. arts. 4026, 5416, 7467.— 
ae of Galveston v. Mann, 143 S.W.2d 
1028. 

The title and rights of the state in 
lands under navigable waters, includ- 
ing the land subject to the ordinary 
ebb and flow of the tides, is held by 
the state in trust for all the people.— 
hy of Galveston v. Mann, 143 S.W.2d 

The state is source of ali title to land 
in Texas, including navigable waters, 
and except in instances where a right 
not expressly granted is so patently 
implied as to leave no room for rea- 
sonable doubt, anyone claiming title to 
any particular portion of state’s prop- 
erty must show that the same has been 


lands, 


segregated by some formal grant or’ 


purchase and that it no longer forms 
a part of the state’s public domain.— 
City of Galveston v. ann, 143 S.W. 
2d 1028 


213 

N.J.Ch. The ue to lands on the 
Atlantic Ocean between high and low 
water is vested in the state-—Landis v. 
ee Isle City, 18 A.2d 841, 129 N.J.Eq. 

Owner of ripa has no peculiar rights 
in the lands below high-water mark as 
incidents of his estate as such riparian 
owner, but merely has a right to apply 
for a "grant or lease, which is a ‘“pre- 
emptive right’’, which the state may 
revoke at will.Landis v. Sea Isle City, 
18 A.2d 841, 129 ees 217, 


U.S.Minn. Whether under local law 
the title to the bed of a navigable 
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stream is retained by Dine Adeite, or the 
title of the riparian owner extends to. 
the thread of the stream or to low wa- — 
ter mark, the rights of the title hold- 
er are subordinate to the dominant — 
power of the federal government in re- 
spect of nay ieaOM U.S.C.A.Const. art. 
1, § 8, cl. 3.—U. S.,v.. Chicago, Mi St ay 
P. R. Co.,;, 61: 8:Ct, 7.72, reversing eee 
113 F.2d 919, “certiorari granted Ce Ss. 
CHuSLS: ie 
The dominant power of the federal 
government: over navigable waters ex- 
tends to the entire “bed” of the Berean 
which includes the lands below ori 
nary high water mark, and the exer 
cise of the power within those limits 
is not an invasion of any private “prop- 
erty right” in such lands for which the 
United States must make compensation 
since the damage sustained results net Ae 
from a taking of the riparian owner’s — 
property in the stream bed, but from 
the lawful exercise of a power to which 
that property has always been subject. E 
U.S.C.A.Const. ae LS Sivel, ; 
v, ie eae: M., St. P.& P. R. Co., | 
S.Ct. 772, reversing 1138 F.2d 919, or- 
tiorari granted 62. S.Ct. 328, 
Cal.App. The right of a riparian 
owner of land abutting on navigable 
water does not include the title and 
possession of submerged lands — ‘nor un 
wharfing privileges thereover.—City of 


AA 


Oakland v. El Dorado Tema 
106 P.2d 1000. 


Fla. Title to all submerged lands, a1 
whether tide or fresh, is held by ir ss 
states in trust for all the people of 
the respective states, and that trust - 
governmental and may not be com-_ 
pletely alienated, but in the inte est 
of all the people, the states may grant 
to individuals limited privileges or 
rights in such lands. Comp.Gen.Laws 
Ne) § 1391.—Caples v. Dalsiceses aoa irr 
0. : 

me enone to govern the france 
of the internal improvement fund in 
the sale of submerged 
statute should be that governing th 
Department of Interior i 


Land Grant Act, that is to say, if the 
larger fraction of the unit advertised 
to be sold is shown conclusively to ber” i 
within the terms of the’ act, the entire — 
unit may be construed to be covered 
by and sold under it, unless in par- iB 
ticular cases the conditions affecting — 
the public interest are different; in 
which case a different rule should be 
applied to insure the public welfare. 
Comp.Gen.Laws 1927, § 1891; Swamp 
Land Grant Act of 1850, 43 U.S.C.A. 
ees te seq.—Caples v. Taliaferro, 197 

o. 861. 

The. physical test to determine 
whether submerged lands applied for 
are subject to sale by the trustees of — 
the internal improvement fund under > 
statute should be that found to ex- 
ist at or near the time the applica- 
tion is made, and such test should be 
made under normal tidal and other 
conditions. Comp.Gen.Laws 1927, § 
pagia Teablge vy. Taliaferro, 197 So. 


§ 217 

C.C.A.Il]. Whatever rights a riparian 
owner possesses below ordinary high 
water mark are subordinate to the 
rights of the public, and there is no 
“taking” from such owner by the gov- 
ernment when water is raised to the 
ordinary high water mark for the pur-— 
pose of improving navigation, and 
hence nothing is due for impairment 
or use by the United States in the im- 
provement of navigation of property 
within or over the bed of its navyiga- 
ble waters, and intangible riparian 
rights are ‘subject to the same servi- 
tude.—U. 8S. v. Meyer, 113 F.2d 387. 


©.C.A.Minn. A railroad company’s 
ownership of lands between ordinary 
low and high water marks of naviga- 
ble river is subordinate to publie right 
of navigation and subject to power of 
United States to use river bed for navi- 
gation purposes.—U. S. v. Chicago, M., 
St. BP. 5 Pie RM Con ilis: Hid 919, 
D.C.Md. If shore line is straight, 
riparian lines are to be extended from 


4 
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the divisional lines on shore into the 
water perpendicular to the shore line, 
and if shore line is concave, converging 
lines are to be run from the divisional 
shore lines to the line of navigability, 
and if shore lines are convex, the lines 
are to be divergent to the line of navi- 
- gability—Mutual Chemical Co. of 
America y. Mayor and. City Council of 
Baltimore, 33 F.Supp. 881. 
The general rules for apportionment 
of riparian rights cannot be_ strictly 
applied where irregular shore lines are 
involved, since all affected property 
owners would not be treated equita- 
bly.—Mutual Chemical Co. of America 
vy. Mayor and City Council of Balti- 
more, 33 F.Supp. 881. fe 
- Where shore line on river is irregu- 
Yar, dividing line between waterfronts, 
in case parties have not established 
one for themselves, should be a line 
drawn from shore end of dividing line 
of upland to harbor line so as to inter- 
sect harbor line at. right~angle.—Mu- 
, tual Chemical Co. of America v. Mayor 
and City Council of Baltimore, 33 F. 
Supp. 881. 
--—s The fact that one shore owner had 
_ theretofore built pier in direction  re- 
- ferred to in deed of contiguous neigh- 
bor would not operate as an “estoppel” 
'——s against shoreowner in controversy, in- 
-. yolving riparian rights growing out of 
establishment of municipal airport by 
-_city.—Mutual Chemical Co. of Amer- 
ica v. Mayor and City Council of Bal- 
timore, 33 F.Supp. 881. i 
The Baltimore harbor engineer can- 
not determine riparian rights except as 
such determination may be incidental 
to exercise of his authority to regulate 
use of harbor and access to its chan- 
~ nel.—Mutual Chemical Co. of America 
_»y. Mayor and City Council of Balti- 
\ more, 33 F.Supp. 881. 
ys Where city of Baltimore adopted plan 
for apportioning harbor line to own- 
ers of irregular shore line of Patapsco 
' river and such plan fixed limit of, city’s 
mi riparian rights as owner of airport, 
city could not thereafter adopt a new 
plan giving city additional riparian 
rights and curtailing riparian rights 
of other shore owners. Code Pub.Gen, 
Laws Md.1924, art. 54, § 47.—Mutual 
Chemical Co. of America v. Mayor and 
City Council of Baltimore, 33 F.Supp. 
aN OS Le 
-.  N.J.Ch. Where owner of lands situ- 
" ated on beach-front had not obtained a 
' grant or lease from the state for lands 
Tying oceanward of the high-water 
mark in the Atlantic Ocean, he was not 
entitled to maintain bill against city to 
quiet title to such lands.—Landis vy. Sea 
\Isle City, 18 A.2d 841, 129 N.J.Eq. 217. 
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§ 219 
Cal.App. Submerged lands, the prop- 
erty of the state, are held in its lim- 
ited sovereignty for the public, and 
4 when conveyed to an individual are 
4 merely received as a trust subject to 
rn police power, power of taxation, and 
o. right of eminent domain, and to that 
extent the lands are incapable of being 
; placed beyond the state’s or the state 
4 agents’ control—City of Oakland v. 
Hogan, 106 P.2d 987. 
st Fla. Where Acts of 1856, as amended 
in 1921, vested in plaintiff in ejectment 
a qualified fee in submerged lands in 
' controversy, but plaintiff had not had 
the lands filled in nor taken any steps 
to perfect any right offered under the 
statute, when state road department in 
4 1930 filled in part of the river bed to 
; construct bridge approaches, plaintiff 
had no claim on the lands, and subse- 
quent statute which vested the sub- 
merged lands in question in the city 
of Fort Myers was not invalid as vio- 


3 lating plaintiff's riparian rights. Acts 
4 1856, c. 791; as amended by Acts 1921, 
: ec. 8537; Acts 1915, c. 6962.—Bridge- 


head Land Co. for Use and Benefit of 
River’s Edge v. Hale, 199 So, 361, fol- 
lowed in Bridgehead Land Co., for Use 


t and Benefit of River’s Edge v. Inter 
County Telephone & Telegraph Co., 199 

So. 363. 
Md. Under statute providing that 


no patent could be issued for land cov- 
ered by navigable waters in the state, 
patents issued after passage of such 
statute for land embracing navigable 


; } ' pa nasvert ie 
NAVIGABLE WATERS 
stream did not pass area covered by 
the stream, and sueh area could not 
be included in any subsequent patent. 
Code 1939, art. 54, §§ 29, 48.—Gray Vv. 
Gray, 16 A.2d 166. 
Tex. The words “public lands’ 
statute relating to disposition of pub- 
lic lands granted to the_ school fund 
does not include land under navigable 
waters, and land commissioner can- 
not contract for sale or lease of such 
land as public school land, and title 
to such land-~ean only be acquired, if 
at all, by grant expressly authorized 
by Legislature. Vernon’s, Ann.Civ.St. 
art. 5416.—City of Galveston v. Mann, 

143 S.W.2d 1028. ae 


D.C.Md. Maryland is owner of legal 
title of all beds on navigable streams 
within its boundaries, but it cannot 
grant such title, or take away right of 
owners of lands bordering on navi- 
gable waters, to make improvements 
in front of their shore lines. Code 


_Pub.Gen.Laws Md.1924, art. 54, §§$ 46- 


48.—Mutual Chemical Co. of America 
v. Mayor and City Council of Balti- 
more, 33 F.Supp. 881. 

Cal.App. The Legislature, in enact- 
ing an act in 1917 entitled ‘‘An act to 
amend section one of an act entitled ‘An 
act Byes 5 to the city of Los Angeles 
the tidelands and submerged lands of 
the state within the boundaries of the 
said city,’ approved May 1, 1911”, did 
not grant to city tidelands which were 
annexed to the city subsequent to pas- 
sage of the 1911 act and prior to the 
passage of the 1917 act. St.1911, p. 
1256, as amended by St. 1917, p. 159; 
Pol.Code, § 325.—City of Los Angeles v. 
Pacific Land Corporation, 106 P.2d 242. 
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Fla. In action of ejectment for pos- 
session of portion of river bed, the bur- 
den was on plaintiff to show that its 
“riparian rights’ had been violated.— 
Bridgehead Land Co., for Use and Bene- 
fit of River’s Edge v. Hale, 199 So. 361, 
followed in Bridgehead Land Co., for 
Use and Benefit of River’s Edge v. In- 
ter County Telephone & Telegraph Co., 
199 So. 363. 

Where evidence in action of ejectment 
for lands occupied by highway ap- 
proaches to bridge disclosed that plain- 
tiff had conveyed by easement the lands 
in controversy to ‘“‘mean low tide’ of 
river, and failed to show title in plain- 
tiff to any land beyond low tide in-the 
river bed on which approaches were 
made, defendants’ motion for directed 
verdict was properly granted, because 
plaintiff failed to sustain burden of 
showing violation of its “riparian 
rights”.—Bridgehead Land Co., for Use 
and Benefit of River’s Edge v. Hale, 199 
So. 361, followed in Bridgehead Land 
Co., for Use and Benefit of River’s Edge 
v. Inter County Telephone & Telegraph 
Co., 199 So. 363. 

Action of ejectment for possession of 
portion of river bed on which state 
road department had some six years 
prior to commencement of action con- 
structed a fill and concrete approach to 
bridge over river was barred by plain- 
tiff’s “‘laches’” in failing sooner to ag- 
sert claim to lands in controversy.— 
Bridgehead Land Co., for Use and Bene- 
fit of River’s Edge v. Hale, 199 So. 361, 


‘followed in Bridgehead Land Co., for 


Use and Benefit of River’s Edge v. Inter 
wapieee Telephone & Telegraph Co., 199 
So. f 


§ 233 

C.C.A.Mont. Usually, where official 
survey purports to meander’ the mean 
high-water mark of an island and a 
patent grants fractional lots according 
to official plat of survey of land, the 
boundary of such a grant is the actual 
water line and not the meander line 
hut the meander line will be treated as 
the true boundary where, by reason of 
fraud or mistake in survey, there was 
in fact at time of survey a substantial 
amount of land between survey line 
and actual shore, or if, between time 
of survey and time of entry, a substan- 
tial amount of land was formed by ac- 
cretion between survey line and waters 
of stream.—Wittmayer y. U. S., 118 F. 
2d 808. 

In action to condemn land on island 


in 


f h . e ee o 
in Missouri_River for construction of — 
Fort Peck Dam and Reservoir -Project, — 


where issue was whether meander line — 


as established by government survey 
became boundary line of defendant’s 
homestead entry or whether defendant 
took to river at low-water mark and 
owned all land added by accretion to 
land covered by defendant's patent, evi- 
dence supported finding that accretion 
land belonged to United States and 
was not within exterior boundaries of 
defendant’s homestead entry, Rivers 
and Harbors Appropriation Act of 
1918, § 5, 33 U.S.C.A. § 594; Act Aug. 
30, 1935, 49 Stat. 1034; 33 U.S.C.A. § 
591; 40 U.S.C.A. § 257. Federal Rules 
of Civil Procedure, rule 52(a), 28 U. 
S.C.A. following section 723¢e.—Witt- 
mayer v. U. S., 118 F.2d 808. 

D.C.Md. The lines called for in a 
property owner’s individual deed can- 
not control if in derogation of riparian 
rights common to group of property 
owners.—Mutual Chemical Co. of Amer- 
ica v. Mayor and City Council of Balti- 
more, 33 F.Supp. 881. , 

Cal.App. A grant of rights in tide- 
lands or submerged lands is subject 
to a public easement, and, though the. 
grant is absolute, the right to adminis- 
ter the public trust pertaining to the 
lands and the right to make changes 
and improvements in the interests of 
navigation and commerce are still vest- 
ed in the public authorities.—City of 
Oakland v. Hogan, 106 P.2d 987. 

Cal.App. Whatever title to  sub- 
merged lands vested in grantee under 
deed granting certain tidelands and ~ 
right to construct wharves and collect 
wharfage for 37 years did not by im-. 
plication continue a right to construct 
wharves and take tolls beyond the lim- 
ited period.—City of Oakland vy. El 
Dorado Terminal Co., 106 P.2da 1000. 

Fla. Where Acts of 1856, as amended 
in 1921, vested in plaintiff in ejectment 
a qualified fee in submerged lands in 
controversy, but plaintiff had not had 
the lands filled in nor taken any steps’ 
to perfect any right offered under the 
statute, when state road department in 
1930 filled in part of the river bed to 
construct bridge approaches, plaintiff 
had no claim on the lands, and subse- 
quent’ statute which vested the sub- 
merged lands in question in the city 
of Fort Myers was not invalid as vio-— 
lating plaintiff’s riparian rights. Acts 
1856, c. 791; as amended by Acts 1921, 
ec. 8537; Acts 1915, ¢c.. €962.—Bridge- 
head Land Co., for Use and Benefit of 
River’s Edge v. Hale, 199 So. 361, fol- 
lowed in Bridgehead Land Co., for Use 
and Benefit of River’s Edge y. Inter 


So. 363. 


? § 234 

U.S.Minn. The dominant power of 
the federal government over navigable 
waters extends to the entire “bed” of 
the stream, which includes the lands 
below ordinary high water mark, and 
the exercise of the power within those 
limits is not an invasion of any pri- 
vate “property right” in such lands for 
which the United States must make 
compensation, since the damage sus- 
tained results not from a taking of the 
riparian owner’s property in the stream 
bed, but from the lawful exercise of a 
power to which that property has al- 
ways been subject. U.S.C.A.Const. art. 
1, § 8, cl. 3.—U. S. v. Chicago, M., St. 
P. & P. R. Co, 61 S.Ct. 772, reversing 
ae ae 919, certiorari granted 61 S. 


Cal.App. A “meander line” is de- 
scribed by courses and distances, and 
the line is thus fixed by reason of dif- 
ficulty of ‘surveying a course follow- 
ing the sinuosities of the shore, and 
the impracticability of establishing a 
fixed boundary along shifting sands 
ot the ocean.—Den v. Spalding, 104 P, 
2d 81, 39 Cal.App.2d 623... | 

Generally, a ‘“‘iueander line’? does not 
constitute a “boundary”, but the grant 
extends to the high tide line.—Den y. 
pelnings 104 P.2d 81, 39 Cal.App.2d 


_ Where one through whom both plain- 
tiffs and defendants claimed admit- 
tedly owned rancho to high tide line 
of ocean, and decree in proceedings 


County Telephone & Telegraph Co., 199 


line” rather than a true “boundary”, 
So as to carry title to high tide line, 


though description did not refer to 
south line, as a meander line, where 
“such construction effectuated ‘the de- 
clared purpose of the parties and the 
court in the _ proceedings.—Den _ vy. 
peiding, 104 P.2d 81, 39 Cal.App.2d 


Where evidence showed only that it 
was common practice to use beach land 
of rancho, which’ extended to high 
tide line of ocean, for road purposes, 
and failed to establish a defined road- 
Way, such evidence had little weight 
in determining, in quiet title action, 
whether beach land wags included in a 
Subsequent allotment of portion of 
rancho on principle that grant of up- 
land carries title to high tide line.— 
Den v. Spalding, 104 P.2d 81, 39 Cal. 
App.2d 623. 5} 

Proof that conveyance of one parcel 
of rancho, which extended to high tide 
line of ocean, expressly included in 
addition to metes and bounds descrip- 
tion prepared from survey a provision 
purporting to convey additional strip 
of land to low tide line, and that in 
conveyance of another parcel the metes 
and bounds description of the parcel 
extended far enough to reach high tide 
line, was for consideration of trial 
court in determining whether south 
line of parcel in question as given in 
description prepared from survey was 
a true “boundary” or a ‘meander line’, 
and did not establish as matter of law 
that south line was a true ‘“‘boundary”, 
so as not to earry title to high tide 
line—Den y. Spalding, 104 P.2d 81, 39 
Cal.App.2d 623, 

Proot that decree vesting title of por- 
tion of rancho, which extended to high 
tide line of ocean, in defendants’ prede- 
cessors, concluded with phrase “con- 
taining 941.16 acres of land’’, and that 
such was the exact acreage embraced 
within metes and bounds description 
contained in decree, did not establish 
that south line of description was in- 
tended to be a true “boundary” and 
not a ‘‘meander line’, as regards issue 
whether decree carried title to high 


tide line—Den v. Spalding, 104 P.2d 
$1, 39 Cal.App.2d 623. . 
That defendants upon acquiring 


property long after proceedings vest- 
ing title in defendants’ predecessors in 
addition to obtaining a grant deed fol- 
lowing description given in decree took 
a quitclaim deed of all land lying be- 

tween southerly boundary as described 
in grant deed and line of ordinary high 
tide, did not establish that defendants 
took cognizance of fact that descrip- 
tion in grant deed did not extend to 
line of high tide—Den v. Spalding, 
104 P.2d 81, 39 Cal.App.2d 623. 


See Kennedy vy. Hanes [1940] 3 Dom. 
L.R. 499. Y 
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Fla. Where owners of uplands along 
beach purchased from trustees of in- 
ternal improvement fund submerged 
Jands in front of the uplands, and 
thereafter the owners mortgaged the 
uplands with the exception of a 21- 
foot wide strip of land which was lo- 
eated along the edge of the beach, and 
which was used as a walk, and there- 
after the mortgagees foreclosed the 
mortgage and secured a master’s deed 
to the uplands, mortgagees were not 


entitled to the ‘submerged lands. 
Comp.Gen.Laws 1927, § 1391.—Caples 
y. Taliaferro, 197 So. 861; Caples v. 


Taliaferro, 197 So. 872. 
, § 254 

Me. Under the Massachusetts Coloni- 
al Ordinance 1641—47, which is_ part 
of the common law of Maine, in deter- 
mining the side lines of shore or flats 
adjoining - upland located on _tide- 
water, a 
between the termini of the side lines 
at high water and lines projected at 
right angles therefrom to low water 
or for a hundred rods, and by a meth- 
od of equalization, the side lines of 


r] ; 4 


HY ‘| nyt we 
. . ‘ 
4 


a base line is usually drawn ° 


Opal es yy 
4” ; " fet it 
the shore or flats are thereby estab- 
lished, but such rule has nothing to 
do with the location or fixing of divid- 
ing line between flats and the upland 
or the terminus of a grant which ex- 
tends to the ocean.—Ogunquit Beach 
Dist. v. Perkins, a ead 660. 
6 


Ark. The purpose of the statute pro- 
viding that all land which has formed 
or may form in navigable waters of 
the state, and within the 
boundaries of a former owner of land 
on such stream, shall belong to such 
former owner, his heirs, assigns, or the 
successor to his rights, was to give 
title to the former owner where his 
land reformed as an island within the 
boundaries of his original — grant. 
Pope’s Dig. § 8709.—Knight y. Rogers, 
151 S.W.2d 669, 

The statute providing that all land 
which has formed or may form in 
navigable waters of the state, and 
within the original boundaries of a 
former owner of land on such stream, 
shall belong to such former owner, 
his heirs, assigns, or the successor to 
his rights, had no application in suit 
in ejectment, where the evidence show- 
ed that the realty involved was not 
an island, but was, in fact, realty form- 
ed and added to defendant’s realty by 
accretions. Pope’s Dig. § 8709.—Knight 


v. Rogers, 151 S.W.2d 669. 
§ 260 
Fla. A riparian owner may separate 


his uplands. from his submerged lands 
and convey both to different grantees, 
or he may sell one and withhold the 
Ve Seagerate gs v. Taliaferro, 197 So. 


Me. Where the exact location and 
course of the low water mark of the 
ocean which was the easterly boundary 
of a lot was not shown, it would be 
presumed that it was snot in conflict 
with the courses and distances given 


in the call of the deed.—Ogunquit 
Beach Dist. y. Perkins, 21 A.2d 660. 
Mass. Primarily, a ‘“beach’’. is the 


area between ordinary high water mark 
and low water mark over which the 
tide ebbs and flows, but in its sec- 
ondary sense the term means a strip 
of land ‘above usual high water line, 
more or less well defined by natural 
boundary, or in the rear by a sea wall, 
providing a convenient and safe access 
to the water for bathing or for sun 
baths.—Hewitt v. Perry, 34 N.H.2d 489. 
309 Mass. 100. 

Neither ownership of soil of beach 
and way or license from ‘the state to 
build bulkhead gave owner and li- 
censee right to interfere with another’s 
full enjoyment of easement to which 
beach and way were subject, and such 
interference, by maintenance of turn- 
back and erection of bulkhead, was 
properly enjoined. G.L.('cer.Hd.) c. 91, 
§ 17—Hewitt v. Perry, 34 N.H.2d 489. 
309 Mass. 100. 

Mass. “Beach’’, within deed of lots, 
granting right to use beach for boating, 
bathing, fishing and other, recreation, 
ineluded sandy land between high wa- 
ter mark and way bounding lots, where 
such land was adapted for use _ for 
bathing and boating and had Jong been 
so used.—Hewitt v. Perry, 34 .H.2d 
489, 309 Mass. 100. 

Under déed grarting right to use 
beach for boating, bathing, fishing, and 
other recreation, maintenance of sub- 
stantial commercial business in letting 
boats to the general public surcharged 
the easement and would be restrained. 
—Hewitt v. Perry, 34 N.B.2d 489, 309 
Mass. 100. ‘ 

Or. The shore does not pass with a 
grant of the upland from the state, 
since the shore is a separate class of 
property and the grant from the state 
passes only what is expressly men- 
tioned.—Darling v. Christensen, 109 P. 
2d 585. 

Tex.Civ-App. Riparian or littoral 
rights are subject to conveyance.—City 
of Corpus Christi v. McLaughlin, 147 
S.W.2d 576, error dismissed. 

§ 275 

Tex.Civ.App. Where deed reserved to 
the city of Corpus Christi all rights 
of accretion and alluvion and all other 


original. 


riparian or littoral rights incident to 
tract conveyed, and subsequent convey- 
ance by grantee was made subject to 
all reservations contained in the prior 
deed, riparian or littoral rights did not © 
pass to the subsequent grantee.—City 
of Corpus Christi v. McLaughlin, 147 
S.W.2d 576, curey BS ap 
80 


F 


N.Y.App.Diy. Evidence warranted — 
the cancellation of leases of land in 
Jamaica Bay by the city of New-York 
on ground that leases were conceived 
in fraud and that the lessor, the town 
of Jamaica, did not have authority to 
execute the leases.—City of New York 
v. U. S. Land & Improvement Co, 28 — 
N.Y.S.2d 580, 262 App.Div. 874. 8 — 


NE EXEAT 


a 
§ 3s ns 
Miss. The office and object of the 
writ of “ne exeat’” is to detain the per- 
son of defendant within the state in or- “ 
der that he remain amenable to proc- — 

esses of the-court during pendency of nye 
the cause and may be compelled to per- 
form orders and decrees, either inter- 
locutory or final, where personal’ per- — 

formance thereof by him is essential to 


< 


t 
the effectual preservation and enforce se 
ment of complainant’s rights.—Johnson ~ 
v. Johnson, 198 So. 308. — ~ vig 
Miss. The writ of ne exeat is issu- 
able only where complainant’s right — 
against defendant is coupled with a 
positive personal duty of defendant, r 
which no other person can be com- — 
pelled effectively to perform.=-Johnson _ if 
v. Johnson, 198 So. 308. f 22122n Oe 
§ 24 een ee 

Miss. No notice of application for 
writ of ne exeat or of purpose to serve — 
the writ is  necessary.—Johnson yv. 
Johnson, 198 So. HOS: a 1s) +s 


, 

- 

Miss. There is no hard and fast form 4 
of writ of ne exeat or of bond to be 

given thereunder, but bond may be so 

ordered and so worded as to secure the 
real objects and offices of the writ— — 

Johnson v. Johnson, 198 So. 308. od 


39 : ae 
Miss. There is no hard and fast 
form of writ of ne exeat or of bond to 
be given thereunder, but bond may be — 
so ordered and so worded as to secure 
the real objects and offices of the writ. 
—Johnson v. Johnson, 198 So. 308. * 
A bond given under writ of ne exeat. 
is more than a mere bail bond, is not 
discharged when the principal appears 
and the final decree is entered, and is 
not a mere provisional or interlocutory ins 
remedy expiring at entry of final 
decree, but has the object of securing 
the party’s presence in order that the 
decree may be executed or enforced.— 
Johnson v. Johnson, 198 So. 308. ct ero 
Immediately upon service of writ of — 
ne exeat or at any time thereafter in 
term time or in vacation, defendant, if 
not in contempt, may move to discharge 
or modify the writ or the bond upon 
showing that there was no allegation t 
of sufficient facts justifying issuance of , 
the writ, or, if alleged, that such facts : 
did not exist when the writ was issued, 
or have ceased to exist, or that other r 
facts have arisen which make the dis- 
charge or modification just or proper.— 
Johnson y. Johnson, 198 So. 308. | : 
Until appropriate step is taken to dis- 
charge or modify writ of ne exeat or 
bond, failure to do so must be treated 
as a confession that facts existed and 
still exist which authorize the writ and 
bond, and both will remain in foree un- 
til all that defendant is required under 
the decree to do as a positive personal - 
duty, and which no other person can 
be compelled effectually to perform, is 


ary, 


performed.—Johnson v. Johnson, 198 
So. 308. 
§ 40 
Miss. The sureties on ne exeat bond 


may be released at any time upon prop- 
er petition and surrender of the princi- 
pal.—_Johnson v. Johnson, 198 So. 308. 


42 
Miss. Immediatviy upon service of 
writ of ne exeat or at any time there- 
after in term time or in vacation, de- 
fendant, if not in contempt, may move 
to discharge or modify the writ or the 
bond upon showing that there was no 


§ 42 
allegation of sufficient facts justifying 
issuance of the writ, or, if alleged, that 
such facts did not exist when the writ 
was issued, or have ceased to exist, or 
that other facts have arisen which 
make the discharge or modification just 
: - proper.—Johnson vy. Johnson, 198 So. 
308. 
' Until appropriate step is taken to dis- 
-eharge or modify writ of ne exeat or 
bond, failure to do so must be treated 
as a confession that facts existed and 
still exist which authorize the writ and 
bond, and both will remain in force 
until all that defendant is required un- 
- der the decree to do as a positive per- 
sonal duty, and which no other person 
can be compelled effectually to perform, 
is performed.—Johnson v. Johnson, 198 
So. 308. 
eee 47 


‘ § 
Ga. Where evidence was in conflict 
on material issues, court did not err 
in continuing in force the writ of ne 
exeat and bond given thereunder. Code 
19338, § 37-1401.—Roberts v. Roberts, 
10 S.H.2d 62, 190 Ga. 649, 


ee 


NEGLIGENCE 


ay §1 

©.C.A.Pa. It is immaterial to the 
question of ‘‘negligence’ whether vio- 
lated standard of conduct is established 
by statute or by the common law so 
long as it is established by either.— 
-Armit v. Loveland, 115 F.2d 308. 
 ©.C.A.Tex. “Fault” in legal litera- 
_ ture is the equivalent of “negligence’’.— 
- Continental Ins. Co. v. Sabine Towing 
aco, 117 H.2d. 694: 

~ Cal.App. One who is himself not 
negligent is entitled to rely upon pre- 
sumption that others will exercise due 
care, so that it is not negligence to fail 
to anticipate danger which can come 
only from a violation of law or duty 
upon part of another.—Bramble v. Mc- 
Ewan, 104 P.2d 1054, 
Colo. “Negligence” may consist ei- 
_ ther of wrongful action or wrongful in- 
_— aetion.—Pearson y. Norman, 106 P.2d 
Bene 5861, 
——s«Ind. Though it is ‘‘negligence” to fail 
to see or hear what one can see or 
_ hear by exercise of ordinary and_rea- 

sonable care, and hence the same legal 
- consequences attach for not seeing or 
hearing as if in fact one did see and 
hear, negligence must be proven and 
_ cannot be inferred in absence of some 
proof.—Pfisterer v, Key, 33 N.H.2d 330. 


Me. Where a person has duty to 
look for danger, mere looking will not 
suffice, but the person must see what 
is obviously apparent.—Gold v. Port- 
land Lumber Corporation, 16 A.2d 111. 

Mass. Where a condition is obvious 
to an ordinarily intelligent person, 


there is no duty on the part of any one 
to warn of that condition.—Drake vy. 
Boston Safe Deposit & Trust Co., 30 N. 
H.2d 226. 


Mich. “Negligence” is the failure to 
exercise that degree of care which the 
law imposes for protection of interests 
of those persons likely to be injurious- 
ly affected by the want of it.—Perch 
v. New York Cent. R. Co., 293 N.W. 
778, 294 Mich. 227, followed in Balicki 
v. New York Cent, R. Co., 293 N.W. 892, 
* 294 Mich. 639. 
"9 Mo.App. “Misfeasance’”’ is the negli- 
4 gent or improper performance of some 
’ act which may be lawfully done, while 
ay ‘nonfeasance” is a failure or omission 
} to perform a required duty, and ‘mal- 
et feasance”’ is the doing of an act wholly 
‘ wrongful and unlawful.—Presley vy. 
2 Central Terminal Co., 142 S.W.2d 799. 
¥. Mo.App. Ordinarily, a wrongful 
at”, commission is regarded ag ‘“‘misfeas- 
x ance’, while a wrongful omission is 
merely ‘‘nonfeasance’, but a. wrongful 
omission is not always regarded as 
mere ‘‘nonfeasance’’, since under some 
circumstances a wrongful omission is 
regarded as “misfeasance’.—Ryan vy. 
Standard Oil Co. of Indiana, 144 S.W. 
2d 170. ~ . 

; Mo.App. In a negligence action, 
proper inquiry is whether under cir- 
cumstances existing at time of accident 
the person charged with negligence was 
negligent in failing to anticipate and 
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NE EXEAT 
provide against accident.—Pietraschke 
y. Pollnow, 147 S.W.2d_ 167. 
N.M. “Negligent conduct” may be 


either -an act which the actor, as a 
reasonable man, should realize involves 


an unreasonable risk of causing an 


invasion of an interest of another, or a 
failure to do an act which is necessary 
for the protection or assistance of an- 
other and which the actor is under a 
duty to do.—Kramethauer v. McDonald, 
104 P.2d 900, 44 N.M. 473. 
N.Y.App.Diy. “Passive negligence” is 
the failure to do something that should 
have been done.—Employers’ Liability 
Assur. Corporation, Limited, of Lon- 
don, England, v. Post & McCord, 25 
N.Y.S.2d 52, 261 App.Div. 242. 


Ohio App. “Negligence” and “wan- 
ton misconduct” are independent, and 
‘negligence’, however gross, is not 


synonymous with ‘wanton misconduct”. 
—Oyster v. Kuhn, 32 N.H.2d 80, 65 
Ohio App. 533. 

Pa. To constitute a “tort”, there 
must be an injury, mere negligence 
establishing no right of action, and 
“tort” occurs where injury is inflicted 
and not where negligent acts leading to 
it are committed.—Openbrier v. General 
Mills, 16 A.2d 379,.340 Pa, 167, 

Pa.Super. ‘Negligence’ is the ab- 
sence of due care under the circum- 
stances.—Horvath v. Morrison, 17 A.2d 
656, 143 Pa.Super. 360. 

Pa.Super. The test of “negligence” 
is whether the wrongdoer could ‘have 
anticipated and foreseen likelihood of 
harm resulting from his act or omis- 
sion.—Saar v. Saar, 17 A.2d 745. 

S.C. ‘‘Negligence” is the want of due 
eare and is generally a mixed question 
of law and fact.—Shields v. Chevrolet 
Truck, 12 S.H.2d 19, 195 S.C. 437. 

§.C. Negligence or contributory neg- 
ligence is to be determined by consid- 
eration of all the relevant surrounding 
circumstances.—Cook v. Atlantic Coast 
Line R. Co., 13 S.H.2d 1, 196 S.C. 230. 

Tex.Civ.App. Negligence can only be 
predicated on knowledge, actual or con- 
structive.-—Texas Consolidated Theatres 
yv. Slaughter, 143 S.W.2d 659, error dis- 
missed. 

Tex.Civ.App. ‘Negligence’ can only 
be predicated upon knowledge, actual 
or constructive, and ignorance of facts 
exonerates from liability unless such 
ignorance is ‘culpable ignorance” 
which is that which results from a fail- 
ure to exercise ordinary care to acquire 
knowledge, and knowledge which could 


‘be acquired by the exercise of ordinary 


care is by law imputed to the person 
and he is held to have ‘‘constructive 
knowledge’”’.—Luck v. Buffalo Lakes, 
144 S$.W.2d 672, error dismissed, judg- 
ment correct, 

Utah. Where plaintiff has made out 
a prima facie case for recovery for in- 
juries caused by alleged negligence of 
defendant, defendant may escape liabili- 
ty by showing that defendant exer- 
cised all the care commensurate with 
the damages to be apprehended, which 
careful and prudent men would have ex- 
ercised under the circumstances.— White 
vy. Pinney, 108 P.2d 249. 


§ 2 

Ariz. “Actionable negligence’ is of 
two kinds, namely, statutory and com- 
mon law.—Pratt vy, Daly, 104 P.2d 
147, 55 Ariz, 535, 180 A.L.R. 341, 

Cal.App. In order to constitute “‘ac- 
tionable negligence’, it is necessary to 
show a legal duty to use due care, a 
breach of such legal duty, and that 
such breach is the proximate cause of 
the resulting injury.—Monroe y. San 
Joaquin Light & Power Corporation, 
109 P.2d 720. 

S.C. Where no actionable negligence 
{s shown recovery is denied, notwith- 
standing injured person, in view of his 
age and lack of discretion, is not 
chargeable with contributory negli- 
gence.—Porter y. Cook, 13 S.H.2d 486, 
196 S.C. 433. 


§ 10 : 
D.C.Mich. Where auditor of city’s 


books and records made no attempt to 
circularize delinquent accounts out- 
standing, did not discover alterations 
of tax rolls because of failure to total 
particular rolls and compare them with 


and 


appropriations, 
Maryland Casualty Co. v. Cook, 35 F. 
Supp. 160. 
Pa.Com.Pl. 
whether the party charged with it had 
observed that degree of care which the 


The test of negligence is 


circumstances justly demanded.—Hd- 
wards v. Graul, 7 Sch.Reg. 313. 

The duty to use due care rests equal- 
ly upon the plaintiff and the defendant, 
and that if the plaintiff is negligent he 
could not recover, regardless of any 
negligence on the part of the defendant. 
—Edwards v. Graul, 7 Sch.Reg. 313. 


D.C.Fla. One is expected to guard 
against only such dangers as a rea- 
sonably prudent person would be rea- 
sonably expected to anticipate, and 
clairvoyancy is not requisite.—The Hl- 
lenor, 39 F.Supp. 576. 

Conn. The test of the existence of a 
duty to use due care is found in the 
foreseeability that harm may result if 
it is not exercised and is whether the 
ordinary man in defendant's position, 


knowing what he knew or should have 


known, should have anticipated that 
harm of the general nature of that 
suffered was likely to result.—Orlo vy. 
aoe acy Co., 21 A.2d 402, 128 Conn. 
Del. “Negligence” in general is test- 
ed by the reasonable foreseeability of 
an event which may result in injury 
and failure to guard against a reason- 
ably to_be expected danger is negli- 
gence,—State, to Use of Henderson, y. 
Clark, 20 A.2d 127, reversing 13 A.2d 
445, 1 Terry 441. i 

In actions of negligence, the vigilance 
demanded is always to be measured by 
the danger reasonably to be expected. 
—State, to Use of Henderson, y. Clark, 
20 A.2d 127, reversing 13 A\2d 445, 1 
Terry 441. 

Ga.App. The actual result of an act 
or omission is not controlling in deter- 
mining whether or not it was negli- 
gent, nor is the duty of the person 
doing or omitting to do an act to be 
estimated by what, after an injury has 
occurred, then first appears to be a 
proper precaution, but the question of 
negligence must be determined accord- 
ing to what should reasonably have 
been anticipated in the exercise of 
ordinary care as likely to happen.— 
McCrory Stores Corporation vy. Ahern, 
15 S.B.2d 797. 

Iowa. If a Harmful consequence was 
not “reasonably foreseeable’, that is, 
was an improbable consequence, one 
which could not reasonably have been 


anticipated, there is no ‘‘negligence’’.—_- 


Kapphahn y. Martin Hotel Co., 298 
N.W. 901, 280 Iowa 739. 

One is bound to anticipate and pro- 
vide against what usually happens and 
what is likely to happen, but is not 
bound in like manner to guard against 
what is unusual and unlikely to happen, 
or what is only remotely and _ slightly 
probable-—Kapphahn v. Martin Hotel 
Co.. 298 N.W. 901, 230 Iowa 739. 

La.App. ‘Negligence’ is the failure 
to use such care as is necessary to avoid 
a danger which should have been an- 
ticipated, by reason of which plaintiff 
has suffered injury.—O’Neill v. Hemen- 
way, 3 So.2d 210. 

A defendant can only be required to 
guard against a probable or anticipated 


danger.—O’Neill v. Hemenway, 3 So. 


2a) 210: 

Minn. If a defendant could not rea- 
sonably foresee any injury as the result 
of his acts, or if his conduct was rea- 
sonable in the light of what he could 
anticipate, there is no “negligence” and 
no liability—Logan v. Hennepin Ave- 
nue M.-H, Church, 297 N.W. 333. 


Before ‘‘negligence” is present, there — 


_ rT 


RN 


i 


risk of “harm to 


eet 


1 


must not only be a 


--another’s interest, but that risk must 


be an unreasonable one, and whether 
-a risk of injury is present is deter- 
mined by the application to the circum- 
stances of the perception, knowledge 
and judgment of the reasonable man. 
in effort to perceive the existence of an 
appreciable risk of invading another’s 
interest.—Logan yv. Hennepin Avenue 
M,-E. Church, 297 N.W. 3833. 

As to the unreasonableness of the 
risk of harm to another’s interest un- 
der the law of negligence, the actor’s 
conduct partakes of that quality when 
the risk of harm is of such magnitude 
as to outweigh what the law regards 
as the utility of the act in question or 
the particular manner in which it is 
done.—Logan v. Hennepin Avenue M.-H. 
Church, 297 N.W. 338. 

Mo. The rule that liability for neg- 
ligence is not to be predicated on hind- 
sight, but on reasonable foresight, and 
that defendant is not legally responsi- 
ble unless he omits precautions that 
a reasonably prudent person would have 
taken to guard against the casualty, 
‘does not mean that defendant must have 
anticipated the very thing that hap- 
pened, and if defendant in exercise of 
ordinary care should have known that 
the situation was unsafe and that some 
injury was likely to result, and not that 
such was a mere remote possibility, the 
defendant is duty bound to fend against 
injury.—Guthrie vy. City of St. Charles, 
152 S.W.2d 91. 

Mo.App. It is not “negligence” to 
fail to take precautionary measures to 
prevent an injury when injury could 
not reasonably have been anticipated 
and would not, unless under excep- 
tional circumstances, have happened.— 
ee vy. Pollnow, 147 S.W.2d 


If injury, as occasioned, is not one 
which could have reasonably been an- 
ticipated as a sequence of alleged neg- 
ligent act, alleged negligent act is not 
a negligent act, and no recovery_can 
be had therefor.—Pietraschke v. Poll- 
now, 147 S.W.2d 167. 

N.Y.Ct.Cl. The test of “actionable 

negligence” is not what could have 
been done to prevent a. particular ac- 
tion, but what a reasonably prudent 
and careful person would have done un- 
der the circumstances in the discharge 
of his duty to injured party, and fail- 
ure to guard against a remote possibili- 
ty of accident or one which could not, 
in exercise of ordinary care be fore- 
seen, does not constitute “actionable 
negligence.”—Trimble v. State, 26 N.Y 
$.2d 533, 176 Mise. 70. 

Tex.Civ.App. Anticipation of conse- 
quences is a necessary element in de- 
termining actionable  ‘‘negligence’’.— 
Texas Co. v. Freer, 151 S.W.2d 907, 
error dismissed, judgment correct. 


D.C.W.Va. To constitute actionable 
‘negligence,’ there must be not only 
a lack of care, but such lack of care 
must involve a breach of some duty 
owed to a person who is injured in 
consequence of such breach.—Crab Or- 
chard Imp. Co. v. Chesapeake & O. 
Ry. Co., 33 F.Supp. 580. ei 

_Ark. One is bound to anticipate or 
guard’ against want of care and danger 
only when he has reason to anticipate 
want of care and danger.—Magnolia 
ool nae Co. v. Melville, 150 S.W.2d 
22 


Cal.App. One undertaking, even vol- 
untarily, to render assistance or care 
to another, owes legal duty to exercise 
care toward person assisted.—Griffin y. 
Colusa County, 118 P.2d 270. 

Del. ‘Negligence’? is a breach of du- 
ty whether imposed by rule of the 
common law or by statute-—State, to 
Use of Henderson, v. Clark, 20 A.2d 
127, reversing 13 A.2d 445, 1 Terry 
441. 


Ga.App. The innocence of person in- 
jured does ‘not necessarily establish 
negligence of defendant who cannot be 
liable unless he owed to person injured 
a duty which he neglected.—Cook v. 
ep ane Baking & Grocery Co., 15 S.B. 
2d21531, 8) 

Ga.App. There can be no negligence, 
unless there is some duty to exercise 
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Ii.App. In action for negligent in- 


jury the question arises whether there 
‘was the duty on part of defendant to 


protect plaintiff from injury of which 
he complains and whether there was a 
failure on part of defendant to perform 
that duty which resulted in such in- 
jury.—Schierimeier vy. Hoeffken, 33 N.B. 
2d 147, 309 -IllApp. 250. 

Ind.App. Three elements are essen- 
tial to existence of-actionable “negli- 
gence”, namely, the existence of duty 
of defendant to protect plaintiff from 
the injury of which he complains, fail- 
ure by defendant to perform that duty, 
and injury to plaintiff from such fail- 
ure.—Pontiac-Chicago Motor Exp. Co. 
Vee ee Cassons & Son, 34 N.H.2d 


Mass. Negligence exists only with 
relation to a duty to exercise care 
Richmond v. Warren ‘Institution for 
Savings, 30 N.H.2d 407, 307 Mass. 483, 
132 A.L.R. 859; Theriault v. Pierce, 
30 N.H.2d 682, 307 Mass. 532. 

Minn. “Negligence” consists of a 
breach of duty to the injury of anoth- 


er.—Ruth v. Hutchinson Gas Co., 296 
N.W. 136. 
Minn. Legal duty in any particular 


situation prescribes the measure of care 
to be exercised by the defendant 


charged with negligence, and, such 
duty determined, the only thing re- 
maining is whether the duty was 


breached by defendant, thereby causing 
plaintiff harm.—Roadman v, C. BE. John- 
son Motor Sales, 297 N.W. 166. 
Negligence, as foundation for legal 
liability, has for its basis that every 
person in the conduct of his affairs is 
under a legal duty to act with care and 
forethought, and, if injury results to 
another from his failure so to do, he 
may be held accountable in an action at 


'law.—Roadman v. C. E. Johnson Motor 


Sales, 297 N.W. 166. 

Whenever one person is by circum- 
stances placed in such a position with 
regard to another that everyone of or- 
dinary sense who did think would at 
once recognize that, if he did not use 
ordinary care in his own conduct with 
regard to those circumstances, he would 
cause danger of injury to the person 
or property of another, a duty arises 
to use ordinary care and skill to avoid 


such danger.—Roadman vy. C. HE. John- 
son Motor Sales, 297 N.W. 166. 
N.C. To establish actionable ‘neg- 


ligence”’, plaintiff must show that de- 
fendant failed to exercise proper care 
in performing some legal duty owed 
to plaintiff, and that such breach of 
duty proximately caused the injury.— 
pe v. Moore, 12 S.H.2d 661, 219 N.C. 
25. 

Or. Actionable negligence must be 
predicated upon a breach of a legal 
duty.—F reer v. City of Eugene, 111 P. 
2d 85. 

§ 17 


La.App. Where contractor and a co- 
owner of house entered into contract for 
repair of the house, which involved 
removal of roof, the contractor in re- 
pairing the house had duty to protect 
the interiors thereof from rain after 
he took off the roof, and his failure 
to do so rendered him liable to the oth- 
er co-owners for the resulting damage. 
—Pierce vy. Robertson, 200 So. 669. 

8 25 

Ark. An owner or occupant of prem- 
ises, not in a defective or dangerous 
condition, is not liable for injuries 
caused thereon by acts of third persons, 
which were unauthorized, or which he 
had no reason to anticipate and of 
which he had no knowledge.—Magnolia 
Petroleum Co. v. Melville, 150 S.W.2d 


220. 

Cal. Evidence was insufficient to 
support jury’s implied finding that 
general contractor knew .of dangerous 
condition which caused injuries to sub- 
contractor who fell when. scantling 
which had been placed across open 
stairwell broke as subcontractor sought 
to ascend on scantling from one level 
to another, and hence general contrac- 
tor could not be held liable for dam- 
ages to subcontractor resulting from 


~Co., 104 P.2d 26, superseding 96 P.2d 
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Cal.App. Where dangerous condition 
is created by the party claimed to be 
liable, no further notice to such party ~ 

is necessary.—Ohran v. Yolo County, 
104 P.2d 700. ihe 
Long-continued neglect to remedy 
dangerous condition is such construc- — 
tive notice of the condition as to fix — 
liability—Ohran v. Yolo County, 104 
P.2d 700. 5 AN 
Cal.App. When a dangerous condi- — 
tion in a building is created by perma- 
nent improvement imstalled by the 
owner, the owner should not be permit- |. i 
hie 


it 


ted to maintain, in action for personal 
injuries caused by the dangerous con- | ; 
dition, that she had no knowledge of 
that condition.—Moore y. Marshall, 107 
P.2d 89. eee: 
.Cal.App. An owner or occupant of 

land who by invitation induces others 
to go upon the premises for any lawful 
purpose ig liable for injuries occasioned 
by unsafe condition of the land or its 
approaches if such condition was known ~~ 
to him and not to them.—Colombo v. 

Axelrad, 114 P.2d 425. by : 

Ga.App. 


G Under statute imposing lia- 
bility on owner for injuries sustained 
by an invitee as result of owner’s fail- 
ure to exercise ordinary care in keep- — 
ing premises and approaches safe, own- — 
er is not chargeable with negligence in 
failing to discover and remedy a dan- 
ger in property which he could not 
have discovered by exercise of or- 
dinary care, or which has not existed 
for a_ sufficient time to charge him 
with duty of discovering it, and he is 
not bound to foresee and guard against ~ 
casualties which are not reasonably to — 
be expected and which would not oc- 
cur save under. exceptional circum- — 
stances or which result from an unex-— 
pected act of the person injured. Code, ~ 
§ 105-401.—McCrory Stores Corporation 
y, Ahern, 15 §.H.2d 797. 3 kegel 
Where an appliance r 
structure not ‘obviously dangerous has 
heen in daily use in a store for an ex-_ 
tended period of time and has proven 
adequate, safe and convenient for the 
purposes to which it is being put, it 
may be further continued in use with- 
out imputation of negligence, but when 
proprietor of store invites members of 
public to come upon his premises, he is 
chargeable with notice of any defect — 
which would or might have been dis- 
covered by reasonable inspection.—L. S. 
Ayres & Co. y. Hicks, 34 N.H.2d 177. 
La.App. A corporation operating 
candy vending counter and cold drink 
dispensing stand held not liable for in- 
juries to patron as result of empty bot- 
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. tle falling from such counter, in ab- 


sence of evidence that bottle was per- 
mitted to remain on counter for any ~~ 
particular time.—Joynes v. Valloft & i 
Dreaux, 1 So.2d 108, i 

A storekeeper is not liable for injury 
to patron as result of presence in store 
of something potentially dangerous to — 
patron, unless it appears that it re- 
mained therein for sufficient time to 
show negligence of storekeeper’s em- 


-ployees in failing to discover and re- 


move it.—Joynes v. Valloft & Dreaux, 
1 So.2d 108. 

A patron of corporation operating 
candy vending counter and cold drink 
dispensing stand cannot recover dam- 
ages therefrom for injuries sustained as 
result of empty bottle falling from such 
counter, even if presence of such bottle 
thereon was potentially dangerous to 
patrons, in absence of showing of how 
long bottle had remained there before 
accident occurred,—Joynes v. Valloft & 
Dreaux, 1 So.2d 108. 

A storekeeper is not liable for inju- 
ries to patron as result of presence of 
extraneous object in store, unless ob- 
ject was dangerous and allowed to re- 
main a source of danger for longer time 
than that in which it should have been 
discovered and removed.—Joynes y. Val- 
loft & Dreaux, 1 So.2d 108. 


Mich. Where produce dealers’ em- 
ployee in pulling heavily loaded skid to 
joading dock of produce terminal could 
not see empty fruit box obseured by 


dition and 


_ condition thereon 
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‘persons standing in front of it until 
persons moved, at which time he could 
not stop loaded skid in time to prevent 
its striking the empty box which struck 
an empty skid causing it to move and 
force off the dock and injure a peddler 
who was present at terminal for pur- 
pose of buying wares, dealers’ em- 


ployee was not negligent so as to au- 


thorize peddler to recover for injuries 


from dealer.—Bush y. Harry Becker & 


-Co., 297 N.W. 77, 297 Mich. 73. 

Mo. The basis of landowner’s lia- 
bility for injuries sustained by an in- 
vitee by reason of dangerous condi- 
tion of premises is the proprietor’s 
superior knowledge of an unsafe con- 
its dangers—Murray_ v. 
Ralph D’Oench Co., 147 S.W.2d 623. 

Mo. A storekeeper is not liable to 


this invitee for injury resulting from 
-a dangerous and unsafe condition of 


the store unless it is shown that the 
storekeeper had knowledge, actual or 
constructive, of such condition in time, 
by exercise of ordinary care, to have 
remedied the condition before the oc- 
currence of the .injury.—Robinson_ v. 
Great Atlantic & Pacific Tea Co., 147 S. 
W.2d 648. 


Where there was no showing that 


pox of sweet potatoes, which customer 
fell over in vestibule exit from store, 


‘was placed there by an employee, that 
sweet potatoes were sold from the box, 
or that a prospective customer, or a 
trespassing meddler, placed box there, 


and evidence tended to show that box 


was there during the period of only 10 
or 15 minutes when customer was in 
the store, storekeeper was not liable 
for injuries sustained by the customer, 
since the box was not in the passage- 
way a sufficient length of time to 
charge the storekeeper with construc- 
tive notice.—Robinson yv. Great Atlan- 
tic & Pacific Tea Co., 147 S.W.2d 648. 

Mo.App. Where danger is known to 


‘an owner and not known to an-invitee, 
- owner is liable for injury sustained by 


invitee as result of danger, but there is 


no liability for an injury from a danger 


that is obvious, or as well known to 


‘invitee as to owner.—Fager v. Pevely 


Dairy Co., 148 S.W.2d 61. 

‘' Or. Where customer stumbles over 
object in aisle of store or slips on for- 
eign substance on floor, storekeeper is 
not liable unless he placed object or 
slippery substance in aisle, or unless he 
had actual knowledge of its presence 
or constructive notice concerning it 
arising out of its presence in the aisle 
for a _ sufficiently long time.—Lee v. 
Meier & Frank Co., 114 P.2d 136. 

A possessor of land is subject to lia- 
bility for bodily harm caused to busi- 
ness visitors by natural or artificial 
if, but only if, he 
knows, or by exercise of reasonable 
care could discover, condition which if 
known to him he should realize as in- 
volving an unreasonable risk to them, 
and has no reason to believe that they 
will discover condition or realize risk 
involved therein, and invites or per- 
mits them to enter or remain on land 
without exercising reasonable care to 
make condition reasonably safe or to 
give warning adequate to enable them 
to avoid harm without relinquishing 
any of the services which they are en- 
titled to receive, if possessor is a pub- 
lic utility—Lee v. Meier & Frank Co., 
Nt40 P20 1136. 


Pa. Owners sued by employee of in- 
dependent contractors engaged to paint 
smokestack, for injuries sustained by 
employee when owners’ defective gant- 
line broke while employee was being 
hauled to top of stack for purpose of 
attaching contractors’ rigging to top 
of stack, were bound, by maintaining 
gantline upon the stack, as reasonable 
and prudent individuals, to know cus- 
tomary uses to which gantline would 
be put.—Sorrentino v. Graziano, 17 A. 
2d 373, 341 Pa. 113. 


Pa.Super. Owner of premises is lia- 


ble for injuries sustained by a busi- 


ness visitor as result of condition of 
the premises only if the owner knows 
or by the exercise of reasonable care 
could discover the condition which if 
known to him he should realize ag in- 
volving an unreasonable risk to the 
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visitor—Hartman v. Miller, 17 A.2d | 


652, 143 Pa.Super. 143 

' Pa.Super. Landowner could not be 
held Hable for injuries sustained by 
children who were struck by bricks 
when part of rear wall of unoccupied 
building collapsed while children were 
plaving on the premises, unless the 
landowner knew or ought to have 
known that condition of wall was such 
that it was likely to fall and injure 
one in the vicinity.—Riebel v. Land Ti- 
tle Bank & Trust Co., 17 A.2d 742, 143 
Pa.Super. 136: 

Mere fact that part of rear wall of 
unoccupied building —collapsed while 
children were playing on premises was 
not sufficient to charge owner of land 
on which building was located with 
‘notice’. of condition of wall so as to 
render owner liable to children who 
were struck by bricks when the wall 
collapsed.—Riebel v. Land Title Bank 
<rvat Co., 17 A.2d 742, 143 Pa.Super. 

Pa.Super. A building owner is not 
liable to a servant or to a person law- 
fully upon his premises for injuries 
caused by latent defects of which own- 
er was ignorant and which he could 
not have discovered in the exercise of 
reasonable care and diligence.—Martin 
vy. Wentz, 21 A.2d 444. 

Tenn.App. The liability of a prop- 
erty owner to an invitee for injuries 
sustained is grounded on the -owner’s 
superior knowledge of the perilous con- 
dition of the premises.—Park y. Sin- 
clair Refining Co., 142 S.W.2d 321. 

A property owner is liable to his in- 
vitee for injuries occasioned by unsafe 
condition of premises or its approach- 
es if condition was known to him and 
not to the invitee and was negligently 
suffered to exist without timely no- 
tice to public or to those who are 
likely to act_on such invitation.—Park 
Fay Sncladr Refining Co., 142 S.W.2d 


Tex.Civ.App., A storekeeper is liable 
for injuries to customer as result of 
dangerous situation which had existed 
long enough for reasonably prudent 
person, exercising ordinary care in 
looking after store, to have discovered 
and. removed such situation, though 
keeper had no actual knowledge or no- 
tice of danger or of any fact which 
would have put reasonably prudent 
person on inquiry concerning it.—R. BR. 
Cox Dry Goods Co. v. Kellog, 145-S.W. 
2d 675, error refused. 

Tex.Civ.App. The only conditions 
under. which an owner of premises is 
liable to those whom he invites upon 
the premises are where dangerous and 
unsafe instrumentalities or conditions 
exist thereon and are known to owner 
and not known to the invited persons 
who are injured by such instrumentali- 
ties or conditions.—Russell v. Liggett 
Dong Co., 153 S.W.2d 231, error re- 
used. 
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Minn. A party has a right to as- 
sume that others will obserye as a 
minimum the operation of well-known 
natural laws.—Blomberg vy. Trupukka, 
299 N.W. 11. 

Mo.App. The word “negligence” in 
common-law terminology is used to 
express the foundation of civil liability 
for injury to person or property, re- 
sulting from other than premeditation 
and formed intention.—U. S. Fidelity & 
Guaranty Co, y. Mississippi “Valley 
Trust Co., 153 S.W.2d 752. 

N.H. The possibility that injury 
may result from an act of omission is 
sufficient to give quality of “negli- 
gence” to act or omission, but that 
possibility is insufficient to give rise to 
a cause of action unless there has been 
an injury.—White v. Schnoebelen, 18 A. 
2d 185. 

_ Negligence resulting in merely nom- 
spe ee bashes a give rise to a 
right of action.— ite v. Schnoebel 

18 A.2d 185. a3 

The necessary elements of a cause of 
action based upon negligence are de- 
fendant’s negligence, resulting harm to 
Pe ANPP ER eee oe between 

e negligence and harm.—Whi 2 
Schnoebelen, 18 A.2d 185, wee 
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‘Pa. “Negligence” is the absence of — 
care according to the circumstances.— 

ailey v. Alexander Realty Co., 20 Pe 
2d 754, 342 Pa. 362. oe Pea Oe aie 

Tex. In order that act. shall be 
deemed ‘negligent per se’, it must 
have been done contrary to a statutory 
duty, or it must appear so opposed to- 
dictates of common prudence that it 
can be said without hesitation or doubt 
that no careful person would have com- 
mitted it—McAfee v. Travis Gas Cor- 
poration, 153 S.W.2d 442, reversing 131 
S.W.2d 139. 5 


§ 33 
Ordinary “negligence” is 
failure to exercise that degree of care, 
precaution, and vigilance whith an or- 
dinarily prudent man would exercise, 
whereby and as a proximate conse- 
quence whereof the person or property 
of another is injured.—Hollander v. 
Davis, 120 F.2d 131. 

“Gross negligence” is a relative term 
which is to be understood as meaning a 
greater want of care than is implied 
from term-ordinary “negligence”, but 
eircumstances of each particular case 
are to be taken, into consideration, and 
what might merely be ordinary negli- 
gence under one set of circumstances 
or conditions might constitute gross 
negligence under other conditions or 
circumstances.—Hollander vy. Davis, 120 
M2dea 31; : 

-Cal.App. There are no degrees of 
negligenee or contributory negligence 
recognized in California.—Lolli v. Mar- 
ket St. Ry. Co., 110 P.2d 436, J 

Cal.App. In California, “negligence” 
is not divided into well defined de-- 
grees, but the rule is that every per- 
son must exercise reasonable care, and 
what is ‘‘reasonable’ care’ depends on 
factors of time, place, person and sur- 
rounding circumstances,—Lolli v. Mar- 
ket St. Ry. Co., 110 P.2d 436. 

Cal.App. Federal courts do not draw 
distinction between ‘“‘slight negligence’, 
“ordinary negligence’, and “gross neg- 
ligence”, as do state courts.—Donnelly 
v. Southern Pac. Co., 111 P.2d 463. 

Mo.App. Though negligence may not 
be measured by degrees, the important 
question for the jury in any negligence 
case is to determine what is reasonable 
or ordinary care considering the duty 
which the defendant owes to the plain- 
tiff in the particular negligence case.— 
Cumming v. Allied Hotel Corporation, 
144 S.W.2d 177. 4 


N.C. To make out liability in gratu- 
itous undertaking, plaintiff must prove 
materially greater degree of negligence 
than where defendant is to be paid for 
doing same thing.—Hale vy. Hale, 13 S. 
H.2d 221, 219 N.C. 191. 
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N.H. Under the Georgia decisions 
“gross negligence’? may be so gross as 
to amount to wantonness or reckless- 
ness, and to constitute “wilful or wan- 
ton negligence’ the evidence must show 
that the defendant knew his conduct 
would inflict injury or that on ac- 
count of the attendant circumstances 
which were known to him or with 
knowledge with which he was charge- 
able, the inevitable or probable conse- 
quence of his conduct would be to in- 
flict injury, and with reckless indiffer- 
ence to the consequences of such con- 
duct, he committed the act, or omitted 
to do his duty, to avoid the threatened 
injury, or in other words there must be 
affirmative evidence of facts tending to 
show existence of particular circum- 
stances from which an inference of 
the conscious. indifference to conse- 
quences might be legitimately drawn, 
—LaPlante v. Rousseau, 18 Ada ATT. 

Under the Georgia decisions “gross 
negligence” has been defined as the ex- 
ercise of slight care but total want of 
care is not necessarily the test of 
“gross negligence”, since “slight care’ 
includes also such care as careless and 
inattentive persons usually exercise 
while “gross negligence’ is the want 
of that diligence which even careless 
men exercise, or carelessness manifestly 
and materially greater than want of 


‘common prudence.—LaPlante vy. Rous- 


seau, 18 A.2d 777. 
Under the Georgia decisions in order 
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to qualify as “gross” the negligence 
- need not be wilful and wanton, but if 
it goes so far as to raise a presumption 
of conscious indifference or to show 
that with reckless indifference the per- 
; son acted with actual or imputed 
knowledge that the inevitable or prob- 
able consequence of his conduct would 
be to inflict injury, then it is “wanton”. 
—LaPlante v. Rousseau, 18 A.2d 777. 
N.J.Sup. “Gross negligence’ is the 
absence of, or failure to exercise, slight 
eare or diligence.—Crothers v. Carosel- 
li, 16 A.2d 341; 125 N.J.L. 408. 
Tex.Civ.App. “Gross negligence’ is 
entire want of care raising belief that 
act or omission complained of was re- 
sult of conscious indifference to rights 
_ or welfare of person or persons affect- 
~ ed thereby.—Mims v. Seltzer, 143 S.W. 
2d 973, error dismissed. 
37 


Ala. ‘‘Wantonness” consists in con- 
scious and intentional conduct in viola- 
tion of a known duty and with knowl- 
edge of the danger, present or impend- 
ing, to another likely to result from 
such conduct.—Birmingham Electric Co. 
v. Turner, 1 §So0.2d 299. 

Ala. The failure to exercise reason- 
able diligence to discover danger is 
at most “negligence’’, while “wanton- 
ness” contains the element of con- 
sciousness. of probable danger as an 


BS, 


existing fact.—Francis y. Imperial San- 
itary aundry & Dry Cleaning Co., 
2 So.2d 388. - 


Requested instruction that wanton- 
ness is the doing of an act intention- 
ally or under circumstances that one 
is conscious, or should, by the exer- 
cise of reasonable diligence, have been 
conscious of the probability that an- 
other or others would be injured there- 
by, and while having the elements of 
negligence goes farther than negli- 
gence, was properly refused, since 
“wantonness’”’ contains the element of 
consciousness of probable danger as 
an existing fact without the alterna- 
tive noted in the instruction.—Francis 
vy. Imperial Sanitary Laundry & Dry 
Cleaning Co., 2 So.2d 388. 

Ala. A conscious failure to use the 
required means to avoid peril, together 
with indifference as to consequences, 
may constitute “willful misconduct’’.— 
Holman v. Brady, 3 So.2d 30. | 

There can be no ‘wanton. injury” 
without a knowledge of the conditions 
which make the act causing it likely to 
result in injury, and consciousness of 
danger, since wanton injury does not 
result from mere negligence in the fail- 
ure to have knowledge and conscious- 
ness.—Holman v. Brady, 3 So.2d 30. 

Cal.App. Both state and _ federal 
courts draw distinction between acts of 
“negligence” and ‘willful or wanton 
acts’”.—Donnelly v. Southern Pac. Co., 
111 P.2d' 463. 

“Negligence” rests on failure to ex- 
ercise due care, while ‘‘willful or wan- 
ton acts” are acts of offender’s volition. 
—Donnelly v. Southern Pac. Co., 111 P. 


2d 463. 
Cal.Super. “Willful misconduct” im- 
plies intentional doing of something, 


with knowledge that serious injury is 
probable, as distinguished from possi- 
ble, résult thereof, or with wanton and 
reckless disregard of its possible result. 
—People v. Nowell, 114 P.2d 81. 

Conn. The conduct of a defendant 
which constitutes no more than momen- 
tary thoughtlessness or inadvertence 
does not constitute conduct evincing a 
“reckless disregard of rights of others”, 
but, when evidence justifies a finding 
of a course of conduct persisted in 
notwithstanding warning and knowl- 
edge of danger involved, question 
whether such conduct evinces a “reck- 
less disregard of rights of others” is 
one of fact for jury.—Brock vy. Waldron, 
14 A.2d 713, 127 Conn. 79. 

One is guilty of ‘reckless miscon- 
duct”? when knowing, or having reason 
to know, of facts which would lead 
a reasonable man to realize that the 
aetor’s conduct not only creates an 
unreasonable risk of bodily harm to 
the other but also involves a high de- 
gree of probability that substantial 
harm will result to him.—Brock v. 
Waldron, 14 A.2d 713, 127 Conn. 79. 
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Fla. “Gross negligence’ appears 
when defendant’s conduct shows a 


reckless disregard for human life, or 
that entire want of care which would 
raise the presumption of a conscious 
indifference to consequences, or shows 
such wanton and reckless indifference 
to the rights of others as may be equi- 
valent to an intentional violation of 
such rights, and also appears even 
where there is no actual intention to 
inflict damage or injury.—Jackson v. 
Edwards, 197 So. 833. 

Ga.App. “Willful and wanton mis- 
conduct” is conduct evincing a willful 
intention to inflict injury, or conduct 
which is so reckless or so charged 
with indifference to consequences as 
to justify finding a wantonness equiva- 


lent in spirit to actual intent.—Hd- 
wards v. Atlanta, B. & C. R. Co., 10 
S.H.2d 449. 


Ill.App. The failure to discover dan- 
ger through recklessness or careless- 
ness may be “willful negligence” or 
“wanton negligence’ where danger 
could have been discovered by exer- 
cise of ordinary care.—Rohrer vy. Den- 
ton, 28 N.B.2d 572, 306 Ill.App. 317. 

Whether an act is willful or wanton 
is greatly dependent upon the particu- 
lar circumstances of each case.—Rohrer 
poe rane sy 28 N.B.2d 572, 306 Ill.App. 

Ill.App. Where there is a particular 
intention to injure, or a degree of 
willful or wanton recklessness which 
authorizes a presumption of an inten- 
tion to injure generally, the act ceases 
to be merely “‘negligence’’ and becomes 
“wilful” or “‘wanton.’”—Kelly vy. Burt- 
ner, 33 N.H.2d 754, 310 Ill.App. 251. 

To constitute ‘wilful’ and “wanton” 
misconduct the injury must either have 
been intentionally inflicted or produced 
by acts so grossly negligent as to ex- 
hibit reckless disregard for safety of 
others.—Kelly v. Burtner, 33 N.H.2d 
764, 310 IllLApp. 251. 

Il.App. Whether an act is willful or 
wanton is greatly dependent on the 
particular circumstances of each case.— 
Paul v. Garman, 34 N.B.2d 884, 310 
Ill.App, 447. 

Mo. An act is not “willful’’, “wan- 
ton”, and ‘reckless’? where there is a 
mere failure to exercise the degree of 
care due under the particular circum- 
stances but something more than acts 
regarded as constituting negligence 
must be shown.—State ex rel. Kurn v. 
Hughes, 153 S.W.2d 46, quashing opin- 
ion Mason v. Kurn, 145 S.W.2d 465. 

Ohio App. “Willful tort’, that is, 
“willful misconduct,” involves’ ele- 
ments of intent or purpose and malice 
or ill will, but malice or ill will may 
be shown by indifference to safety. of 
others, with knowledge of their danger, 
or failure to use ordinary care to avoid 
injury after acquiring such knowledge. 
—Hillard v. Western & Southern Life 
Ins. Co., 34 N.E.2d 75. 

“Wanton misconduct” is such con- 
duct as manifests disposition to per- 
versity and occurs. under such sur- 
rounding circumstances and _ existing 
conditions that party doing act or fail- 
ing to act must be conscious from his 
knowledge of such circumstances and 
conditions that his conduct in all com- 
mon probability will result in injury 
to another,—Hillard y. Western & 
Southern Life Ins. Co., 34 N.E.2d 75. 

Pa. An actor’s conduct is in “reck- 
less disregard of the safety of others” 
if he intentionally does an act or fails 
to do an act which it is his duty to 
the other to do, knowing or having 
reason to know of facts which would 
lead a reasonable man to realize that 
actor’s conduct not only creates an un- 
reasonable risk of bodily harm to the 
other, but also involves a high degree 
of probability that substantial harm 
will result to him.—Schu vy. City of 
Pittsburgh, 19 A.2d oe 341 Pa. 324. 
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Ohio App. 
ton misconduct” 


“Negligence” and “wan- 
are independent, and 
“negligence”, however gross, is not 
synonymous with ‘wanton’ miscon- 
duct’’.—Oyster v. Kuhn, 32 N.H.2d 80, 
65 Ohio App. 533. 

“Wanton misconduct” is conduct 
manifesting disposition to perversity, 
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and it must be under such surrounding 
circumstances and existing conditions ¥j 
that party doing act or failing to act — 
must be conscious, from his knowledge 
of surrounding circumstances and ex- 
isting conditions, that his conduct will 

in all eommon probability result in 
injury.—Oyster v. Kuhn, 32 N.H.2d 80, Z 
65 Ohio App. 5338. ee 


Ala. In determining whether person — 
doing or omitting to do that which his 
duty required was guilty of wantonness ~ 
or only simple negligence, his mental 
state is matter of controlling im-— 
portance.—Law v. Saks, 1 So.2d 28. 
4 


§ 1 a \ “ 
Cal.App. ‘Willful misconduct” im-  _ 
plies at least the intentional doing of 
something with knowledge that serious 
injury is a probable result thereof or 
intentional doing of an act with a 
wanton and reckless disregard of its 
possible result and necessarily involves — 
deliberate, intentional, or wanton con-— 
duct in doing or omitting to perform 
acts with knowledge or appreciation of © 
fact that danger is likely to result 
therefrom, while ‘“willfulness” neces- — 
sarily involves deliberate or intentional — 
act or omission, regardless of conse- 
quences atch vy. Virone, 108 P.2d — 
Ohio App. The term ‘wanton negli- 
gence’ implies failure to exercise any _ 
eare for safety of those to whom a 
duty of care is owing when the wrong- — 
doer has knowledge of great probabil- 
ity of harm to such persons which 
the exercise of care might avert and ~~ 
exhibits a reckless disregard of con- 
segucuces< Ark y. Birkenbach, 32 N._ 
2d 5 . Pi 


§ 50 a 
Ind. In the law of negligence, ‘‘due 


care”, “ordinary care’, or “reasonable a) 
care”, which terms have the same sig- P 
nificance, is the conduct a person of or- — ft 


dinary prudence would regard as rea- 
sonably necessary or proper under the © 
circumstances.—Northern Indiana Pow- © 
er Co. v. West, 32 N.B.2d 713. : “re 
Ind.App. The law does not recog- ~~ 
nize differences in the degree of care 
required in negligence cases, but the , 
duty which the law imposes at all 
times is the duty to exercise ordinary 
care in view of existing conditions— 
Jones v. Cary, 31 N.E.2d 74.° : | 
Minn. An act which exposes another 
to risk of injury only by’ his failure 
to conform to those rules of conduct 
for his own safety with which he 
might reasonably be expected to com- 
ply does not violate the standards of 
“due care’”’.—Blomberg v. Trupukka, 4 
299 N.W. 11. 
Pa.Super. Standard of “due care” is 
care prudent person would exercise 
under the circumstances.—Hartman vy. 
Miller, 17 A.2d 652, 143 Pa.Super. 143. 


§ 51 4 : 
C.C.A.Pa. ‘‘Negligence’ is any con-  — 
duct, except conduct recklessly disre- 
gardful of interest of .others, which  ~— 
falls below the standard established by : 
law for protection of otherg against un- 
reasonable risk of harm.—Armit vy. 
Loveland, 115 F.2d 308. 


Ariz. Common-law “actionable neg- 
ligence” is the failure of one owing a 
duty to another to do what a reason- 
able and prudent person would ordi- 
narily have done under the circum- 
stances, or doing what such a person 
would not have done, which omission 
or commission is the proximate cause 
of injury to the other.—Pratt v. Daly, 
104 P.2d 147, 55 Ariz. 535, 130 A.L.R. 
341. , 


Mo.App. Though negligence may not 
be measured by degrees, the important 
question for the jury in any negligence 
ease is to determine what is reasonable 
or ordinary care considering the duty 
which the defendant owes to the plain- 
tiff in the particular negligence case.— 
Cumming y. Allied Hotel Corporation, 
144 S.W.2d 177. 

“Ordinary care’ igs such care as an 
ordinarily or reasonably prudent and 
careful man would exercise under the 
same or similar circumstances.—Cum- 
ming v. Allied Hotel Corporation, 144 
S.W.2d 177. 
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eit’ C.C.A.Utah. The standard of care in 
\s a particular negligence case is meas- 
. ured by ordinary care or lack of ordi- 
‘q mary care and is fixed by the rule of 
substantive law of which the court is 
the sole judge, and the comparative 
conduct of others should not be. per- 
_ mitted to infringe on the substantive 


law.—Brigham Young University v. 
Lillywhite, 118 F.2d 836. 
- D.C.Pa. “Negligence” is failure to 


use that degree of care which one of 
ordinary intelligence and prudence 
- might be expected to use in the par- 
ticular circumstances.—Beck v. Wings 


Field, 35 F.Supp. 953. 
Ala, The term “ordinary care’ is a 
_. relative term, the meaning of which 


_yaries with the nature and character of 
the object to which it is applied.— 
Standard Oil Co. v. Gentry, 1 So.2d 29. 
Ariz. Common law “negligence” is 
failure to act as a reasonable and 
udent person would act.under the 
circumstances, and the trial court has 
final decision as to what the conduct 
of a reasonable and prudent man under 
the circumstances should have been.— 
ampbell v. English, 110 P.2d 219. 
Ark. One doing what person of or- 
dinary prudence would do under cil- 


-eumstances is not guilty of “negli- 
ence’, but, if he fails to do so, he 
s guilty of negligence.—Bradley Lum- 


Co. of Arkansas v. Clanton, 147 8. 


w20 14. 
Cal.App. In determining the pres- 
ence or absence of ‘negligence’, the 
test is, not what others would have 
done in that regard, but, rather, what 
ould a reasonably prudent person do 
nder similar circumstances ?—Martin 
Fox West Coast Theatres Corpora- 
n, 108 P.2d 29, 41 Cal.App.2d 925. 
‘Cal.App. 
tive term, and the amount of care must 
be in proportion to the danger to be 
~ avoided and the consequences reason- 
ably to be anticipated.—Beck v. Sirota, 
109 P.2d 419. 
'Cal.App. The conduct of an indi- 


an unreasonable risk of harm to some 

general class of persons.—Monroe v. 
ean Joaquin Light & Power Corpora- 

tion, 109 P.2d 720. 

- G©al.App. The test of what consti- 
‘tutes ‘negligence’ is standard of or- 
dinarily prudent man under normal 
eircumstanees, and presence of unusual 
or extraordinary circumstances affect- 
ing transaction modifies application_of 
- general rule,—Lolli v. Market St. Ry. 
Co., 110 P.2d 436. 

| Cal.App. In_ California, “negligence” 
is not divided into well defined de- 
grees, but the rule is that every person 
must exercise reasonable care, and 
what is “reasonable care’ depends on 

- factors of time, place, person and sur- 
rounding circumstances.—Lolli v. Mar- 
'. ket St. Ry. Co., 110 P.2d 436. 

- ©al.App. In action for injuries as re- 
sult of alleged negligence, plaintiff is 
not bound to proye that defendant 
should have foreseen the very injury 
which resulted, and defendant’s negli- 
gence is established if a reasonably pru- 
dent person would have foreseen that 
injuries of the same general type would 
be likely to happen.—Reithardt v, 
Board of Education of Yuba County, 
111 P.2d 440. j 

Cal.App. ‘‘Negligence” rests on fail- 
ure to exercise due care, while ‘‘willful 
or wanton acts” are acts of offender’s 
fy volition.— Donnelly v. Southern Pac. Co., 
4 111 P.2a 463. 
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x Cal.App. The law requires only that 
i one act as an ordinarily prudent and 
Ng eautious person would act under similar 
. circumstances.—Edelson v, Higgins, 111 
%) P.2d 668. : 

u Cal.App. “Negligence” is the doing 
ms of some act which a reasonable or 


ey prudent person would not do or the 
* omission to do something which a rea- 
sonable or prudent person would do, 
actuated by those considerations which 
ordinarily regulate the conduct of hu- 
man affairs.—Spear vy. Leuenberger, 112 

P.2d 43. ‘ 
“Negligence” is the failure to use or- 
dinary care or skill by one sought to 
be charged with negligence in the man- 


“Ordinary care” is a rela-. 


vidual is “negligent” when it creates — 
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agement of his property or person, and 
is not extrinsic or absolute, but always 
relates to some circumstance of time, 
place or-person.—Spear v. Leuenberger, 
112 P.2d. 43. , 

Ind. In the law of negligence, “due 
care’, “ordinary care”, or “reasonable 
eare”’, which terms have the same sig- 
nificance, is the conduct a person of 
ordinary prudence would regard as rea- 
sonably necessary or proper under the 
circumstances.—Northern Indiana Pow- 
er Co. v. West,_32 N.E.2d 7138. 

Ind.App. The law does not recog- 
nize differences in the degree of care 
required in negligence cases, but the 
duty which the law imposes at all 
times is the duty to exercise ordinary 
care in view of existing conditions.— 
Jones v. Cary, 31 N.EB.2d 74. 

“Ordinary care’ ebbs and flows with 
the danger to be fairly anticipated by 
a man of reasonable. prudence from 
the circumstances and conditions in- 
volved in each case, and where the 
danger is small, ordinary precaution 
and care required to avert it is not 
great, but where the danger to be an- 
ticipated is great, ordinary care may 
eall for the highest vigilance, activity, 
and unremitting attention to guard 
against it—Jones v. Cary, 31 N.H.2d 


Ind.App. ‘Negligence’ is the failure 
to use reasonable care.—Tucker Freight 
Lines v. Gross, 33 N.B.2d 353. 

Failure to use “reasonable care” is 
failure to use that care which an or- 
dinarily prudent person would use un- 
der the same or similar circumstances.— 
Tucker Freight Lines v. Gross, 33 N.B. 
2d 353. 

Iowa. ‘Reasonable care’ is care 
commensurate with the danger entailed 
and requires the anticipation and 
guarding against such contingencies as 
are reasonably apparent and reason- 
ably likely to occur.—Latham v. Des 
peace Electric Light Co., 296 N.W. 

Iowa. Hvery person is bound to ex- 
ercise that degree of eare which 3 
reasonably prudent person would ex- 
ercise under the circumstances as they 
were, or as they might to such pru- 
dent person reasonably appear to be, 
unless statutory or other governmental 
regulations prescribe a different rule 
of conduct.—Wamser v. Bostian, 298 N. 
W. 860, 230 Iowa 792. 

La.App. “Negligence” is a failure to 
observe or do something that one ought 
to have seen and done and would have 
done or noticed with ordinary care— 
Bamburg v. Standard Oil Co. of Lou- 
isiana, 199 So. 411. 


Miss. Requisite care remains always 
that degree of care commensurate with 
appreciable danger appraised in terms 
of ordinary prudence and interpreted 
in the light of the attendant circum- 
stances, and application of that prin- 
ciple leads to results which give play 
to such varying factors ag time, place, 
and purpose.—_Supreme Instruments 
Corporation v. Lehr, 1 So.2d 242, 190 
Miss, 600, sustaining suggestion of er- 
ror 199 So. 294, 190 Miss. 600. 

Mo.App. ‘Negligence’ is the failure 
to exercise ordinary care, and it must 
be predicated on what should have been 
poe ee not merely, on what 

appened.—Perringer v, Lynn Food Co. 
148 S.W.2d 601, iA as 

Neb. “Negligence” is the omission to 
do something which a reasonable and 
prudent man guided by those consid- 
erations which ordinarily regulate the 
conduct of human affairs would do, or 
the doing of something which a rea- 
sonable, prudent man would not do, 
and is the want of that degree of care 
that an ordinarily prudent person 
would have exercised under the same 
circumstances.—Bohmont y. Moore, 295 
N.W. 419. 

Neb. ‘Negligence’ consists of doing 
what a reasonable and prudent person 
would not have done or in not doing 
what a reasonable and prudent person 
would have done under the existing 
circumstances.—Blanton vy. Michael, 
Rruecd & Brady Produce Co., 295 N. 


N.¥.Mun.Ct. “Ordinary care” is such 
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usually exercises—Grubman y. City of 
New York, 27 N.Y.S.2d 757... 


“Whether ordinary care was used can 


be determined only from circumstances ~ 
of each particular case.—Grubman y. 
City of New, York, 27 N.Y.S.2d 757. 
“Ordinary care’ means kind and de-— 
gree of care whith prudent and cau- 


tious person would use as required by fh 


exigency of case and __necessar to 
guard against probable danger.—Grub- — 
man vy. City of New York, 27 N.Y.S. 
2a 757. ‘ i 

N.Y.Ct.Cl. The test of ‘‘actionable 
negligence” is not what could have been. 
done to prevent a particular action, but | 
what a reasonably prudent and careful 
person would have done under the cir- 
cumstances in the discharge of his duty 
to injured party, and failure to guard 
against a remote possibility of accident 
or one which could not, in exercise of 
ordinary care be foreseen, does not 
constitute “actionable  negligence.”’— 
Trimble v. State, 26 N.Y.S.2d 533, 176 
Mise. 70. ae 

N.Y.City Ct. ‘Negligence’ is .the \ 
failure to exercise that care and cau- 
tion which a reasonable and prudent 
person ordinarily would exercise under 
like conditions or circumstances.—Cor- 
das v. Peerless Transp. Co., 27 N.Y.S. 
2d 198. | : ree 

N.C. To establish “actionable negli- 
gence,” plaintiff must show by greater 
weight of testimony that there has 
been a failure to exercise “proper care’ 
in performance of some legal duty 
which defendant owed plaintiff under 
circumstances in ‘which they were 
placed, ‘‘proper care” being that degree 
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of care which a prudent man would use he 


under like circumstances and charged 
with a like duty; and that such negli- 
gent breach of duty was the “proxi- 


‘mate cause’ of the injury, a cause that 


produced the result in continuous se- 


quence and without which it could not 4 


have occurred, and one from which 
any man of ordinary prudence could { 
have reasonably anticipated that injury 
might follow the wrongful act.—Bech- 


tler vy, Bracken, 11 S.H.2d 721, 218 N.C. 4 


515. ; 


N.C. “Negligence” is doing other ( 
than, or failing to do, what a reason- 
ably prudent man, similarly situated, 
would have done.—Wellons y. Sherrin, 
14 S.H.2d 426, 219 N.C, 476. 

N.C. Under South Carolina law, the 
rule of the ordinarily prudent man, as 
a measure of the duty one person owes 
to another, the violation of which gives 
rise to actionable tort is recognized.— 
Lancaster v. Atlantic Greyhound Cor- 
poration, 14 §.H.2d 820, 219 N.C. 679. 

Ohio App. Liability for ‘negligence” 
is based upon conduct involving unrea- 
sonable risk to another which must be 
established by affirmative evidence 
tending to show that such conduct falls 
below standard represented by conduct 
of reasonable men under similar cir- 
cumstances, and such rule applies to a 


situation involving a mnuisance.—Carr 
v. Fox, 31 N.E.2d 718. . 
Ohio App. In common-law negli- 


gence actions, the alleged negligence is 

based on conduct contrary to that of 

the ordinary individual under similar 

circumstances, while in statutory neg- 

ligence the complaint is against viola- 

tion of some statutory regulation en- 

acted for the safety of the public.— 

Oyster v. Kuhn, 32 N.W.2d 80, 65 Ohio | 
App. 538. 


Or. What would be “reasonable 
care” or ‘‘ordinary care’ under any cir- 
cumstances is determined by the de- 
gree or extent of the damage which 
might be inflicted by lack of proper 
care, and a very high degree of danger 
calls for a very high degree of care 
which amounts to no more than ordi- 
nary care in such a case.—Suko_y. 
Northwestern Ice & Cold Storage Co., 
113 P.2d 209. 

Utah, Failure to exercise such care 
as would be exercised by a person of 
ordinary prudence under the same or 
similar circumstances, which degree of 
care may vary with the probability of 
danger to be apprehended, constitutes 


tics and childish 
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Wash. “Ordinary care” or “reason- 
able care’ means that care which a 


_ reasonably prudent person would have 


exercised under same or similar cir- 
cumstances.—Olsen v.-John Hamrick’s 
Tacoma Theatres, 115 P.2d 718. 
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Ariz. ‘‘Actionable negligence’ is of 
two kinds, namely, statutory and com- 
mon law.—Pratt v. Daly, 104 P.2d 147. 
65 Ariz..635, 130 A.L.R, 341, 

Whenever a valid statute or regula- 
tion provides that a certain thing must 
or must not be done, if a failure to 
comply with such statute or regula- 
tion is a proximate cause of injury to 
another, such failure is “actionable neg- 


ligence’’ per se.—Pratt v. Daly, 104 
che 147,..55, Ariz. 536,.,'130) AL.R. 


§ 78 ‘ 

C.C.A.Pa. One who deals with chil- 
dren must anticipate the ordinary be- 
havior of children.—American Mut. Lia- 
bility Ins. Co. v. Buckley & Co., 117 
F.2d 845. : 

Ala.App. The degree of caution which 
is necessary to reach required stand- 
ard of reasonable care to be exercised 
may vary according to capacity of 
person with respect to whom _= such 
duty exists, and those upon whom duty 
rests of exercising reasonable care to- 
ward children must calculate upon fact 
that children are expected to act ac- 
cording to their known characteris- 
impulses.—City of 
Birmingham v. Whitfield, 197 So. 666. 

CaLApp. A child of immature years 


‘is expected to exercise only such care 


as pertains to childhood, and persons 
dealing with such a child are chargeable 
with such knowledge, and hence one 
dealing with children is bound to exer- 
cise a greater amount of caution than 
he would were he dealing with an adult. 
—Hernandez v. Murphy, 115 P.2d 565. 
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C.C.A.Utah. The standard of care in 
a particular negligence case is_meas- 
ured by ordinary care or lack of ordi- 
nary care and is fixed by the rule of 
substantive law of which the court is 
the sole judge, and the comparative 
conduct of others should not be per- 
mitted to infringe on the substantive 
law.—Brigham Young University v. 
Lillywhite, 118 F.2d 836. 

Evidence of the conduct of others in 
the same or similar circumstances is 
admissible in a negligence case merely 
as some evidence of the nature of the 
thing in question because it indicates 
what is the influence of the thing on 
the ordinary person in that same situ- 
ation, and it should not be taken as 
tixing a legal standard for the conduct 
required by law.—Brigham Young Uni- 
versity v. Lillywhite, 118 F.2d 836. 

Del. What has been done by others 
previously, however uniform in mode 

may be shown to have been, does 
not make a rule of conduct by which 
the jury are to be limited if they see 
in the case under consideration that 
it is not such conduct as a prudent 
man would adopt in his own affairs.— 
State, to Use of Henderson, vy. Clark, 
20 A.2d 127, reversing 13 A.2d 445, 1 
Terry 441. 

Custom cannot change the quality of 
an act, but it can only aid in determin- 
ing what that quality is, and a party 
cannot by his own. continued negli- 
gences establish a custom by which 
he is made exempt from liability, and 
neither is legal responsibility for neg- 
ligence mitigated by the fact that 
others have been alike negligent.—State, 
to Use of Henderson, v. Clark, 20 A.2d 
ee reversing. 13 A.2d 445, 1 Terry 

t. = 

Ind.App. Where an appliance or 
structure not obviously dangerous has 
been in daily use in a store for an ex- 
tended period of. time and has proyen 
adequate, safe and convenient for the 
purposes to which it is being put, it 
may be further continued in use with- 
out imputation of negligence, but when 
proprietor of store invites members of 
public to come upon his premises, he 
is chargeable with notice of any defect 
which would or might have been dis- 


sneglig nce.”—White v. Pinney, 108 P. 
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covered by reasonable inspection.—L, 
8S. Ayres & Co. v. Hicks, 34 N.H.2d:177. 

Where a structure or appliance, such 
as is in general use, has uniformly 
answered the purpose for which it was 
designed and used, under every condi- 
tion supposed to be possible in the 
business, it cannot in reason be deter- 
mined that a person hag not acted with 
ordinary prudence in not anticipating 
an accident which afterwards happens 
in the use of the thing, notwithstand- 
ing it continued in the same condition 
all the time—L. S. Ayres & Co. VY. 
Hicks, 34 N.H.2d 177. 

La.App. The obligation of an under- 
taker is to execute work in manner 
and with such care as prudent and 
careful men discharge similar func- 
tions and perform similar work.— 
O’Neill v. Hemenway, 3 So.2d 210. 

Generally, one is not negligent or 
careless who performs work in man- 
ner it is usually and customarily per- 
formed by prudent and careful men, 
engaged in like or similar business.— 
O’Neill v. Hemenway, 3 So.2d 210. 

The common usage of a business or 
occupation is a test of care or negli- 
gence, and, accordingly, conformity to 
custom or usage is generally regarded 
as a matter proper for consideration in 
determining whether sufficient care has 
been exercised in a particular case.— 
O’Neill v. Hemenway, 3 So.2d 210. 

La.App. In use of machinery, owner 
is only bound to use such precautions 
as are ordinarily used by men of ordi- 
nary care'and prudence or by men gen- 
erally engaged in same  business.— 
O’Neill v. Hemenway, 3 So.2d 210. 

N.H. A prospective customer could 
not recover from defendant for injuries 
sustained in fall on allegedly wet steps 
of defendant’s store on theory of de- 
fective construction, except in so far 
as defendant might have knowingly 
provided customer with a step which 
became slippery and dangerous when 
wet, where construction of steps, in so 
far as it related to height and depth, 
was standard and material used on 
steps conformed to standard practice 
and general make.—Berquist v. F. W. 
Woolworth Co., 21 A.2d 169, opinion 
adhered to 21 A.2d 726, 

N.Y.Sup. The common usage of the 
business in which defendant is engaged 
is a test of negligence but not a con- 
clusive or controlling test.—Levy Vv. 
Cascades Operating Corporation, 27 N. 
Y.8.2d 258, 176 Misc. 373. 

Pa.Super, Customary methods or 
conduct are not conclusive or control- 
ling test of “negligence’’, but merely 
circumstances to be considered with 
other circumstances in determining the 
question.—_Hartman v. Miller, 17 A.2d 
652, 148 Pa.Super. 143. 

Tex.Civ.App. The waxing or oiling 
of floors by shopkeepers or building 
owners is a necessary and customary 
practice, and is not ‘‘negligence per 
se’”’.—Russell v. Liggett Drug Co., 153 
S.W.2d 231, error. refused. 
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La.App. The plea of “sudden emer- 
gency” can be availed of only when 
party pleading it is himself free from 
fault and has not contributed to crea- 
tion of the emergency.—Prevost — v. 
Smith, 197 So. 905. 

Mich. The ‘‘sudden emergency” doc- 
trine is only applicable if emergency 
has not been brought about by negli- 
gence of party seeking to invoke the 
doctrine.—Wallace v. Kramer, 296 N.W. 
838, 296 Mich. 680. 

Minn. One suddenly confronted by a 
peril, through no fault of his own, 
who in attempt to escape does not 
choose the best or safest way, should 
not be held negligent because of such 
choice unless it was so hazardous that 
ordinarily prudent person would not 
have made it under similar circum- 
stances.—Dahlstrom y. Hurtig, 295 N., 
W. 508. 

N.J. When one is faced with a sud- 
den emergency, not caused by his own 
tortious conduct, the law does not 
charge bim with actionable negligence 
if, in the making of a hasty decision 
between two alternative courses of ac- 
tion, he does not exercise or select the 
wisest course and succumbs to an hon- 


. 


est mistake of judgment and the law 
merely requires that conduct which is 
reasonable to expect of him under the 
circumstances.—Dobrow vy. Hertz, 15 A. 
2d 749, 125 N.J.L. 347. Teo Wee 
N.C. One who is required to act in © 
the face of an emergency is not held © 
by the law to the wisest choice of con- © 
duct, but only to such choice as a per-  — 
son of ordinary care and prudence, — 
similarly situated, would have made.— — 
“pels vy. Hooks, 10 $.H.2d 608, 218 N.C. 
. i: Uy 
Or. To predicate negligence on two — 
seconds of time is a monumental re- — 
finement, and negligence cannot be ad- 
judicated on such hairsplitting—Ham- 
ilton v. Finch, 109 P.2d 852, rehearing 
denied 111 P.2d 81. hifi 
Pa. The principle that in an emer- 
gency situation, one is excused for not 
exercising the care of a reasonable man, 
is never applicable if the impending — 
peril was caused by such person’s own 
antecedent negligence,—Gajewsk Youu 
Lightner, 19 A.2d 355, 341 Pa. 514. 
Pa. The rule, that when one is con-- 
fronted with a sudden emergency he | 
need only exercise his best Judgment — 
under the circumstances, does not apply — 
to defendant where defendant’s conduct my 
brought about or created the emergen- — 
cy.—Schu v. City of Pittsburgh, 19 A. 
2d 409, 341 Pa. 324. ; ant 
Pa.Com.P1. Negligence cannot be im. 
puted because of the failure to perform 
a duty so suddenly and unexpectedly — 
arising that there is no opportunity to — 
apprehend the situation and to act ac- 
cording to the emergency.—Todd v. 
Simpers, 29 Del. 503. a 
Pa.Com.Pl. Under the doctrine of 
sudden emergency, one, who through 
no fault of his own, is confronted 
with a sudden emergency, is not to b 
held liable as a matter of law simply 
because he did not do all that he would ~ 
have. been required to. do_under less — 
strenuous circumstances.—Edwards Pe 
Graul, 7 Sch.Reg. 313. yest 
S.C. The ‘‘sudden emergency doc 
trine” is not an exception to the general 
rule that where no actionable negligence - 
is shown, recovery is denied.—Porter vy. 
Cook, 13 S.H.2d 486, 196 S.C. 4338. = © 
Persons required to act in face of — 
sudden and imminent peril, not brought 
on by_their own negligence, should not _ 
be judged in light of later events, but 
under all the circumstances surround- — 
ing them at the time, by standard of 
what a person of ordinary prudence > 
would have been likely to do under 
same conditions.—Porter y. Cook, 13 
S.H.2d 486, 196 S.C. 433. CEP eh Ae ae 
Tenn.App. One who in sudden emer- 
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gency acts according to his best Est 28 ; mf 
ment, or who because of want of time in 
which to form a judgment omits to act — 
in the most judicious manner, is not 
chargeable with negligence.—Fergason 
v. Crawford, 148 S.W.2d 45. %) ae 
Vt. Under “sudden emergency doc- 
trine’, where one is confronted with — 
a sudden peril, he is not held to exer-. 
cise of same» degree of care aS when 
he has time for reflection, but the rule — 
cannot be invoked in favor of one who — 
has placed himself. in such a position 
of danger through his own lack of 
care, and the emergency which requires 
him to act must not have been brought ~ 
about in whole or in part by his own ; 
fault.—French vy. oe) 17 A.2d 323. : 
9 
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C.C.A.Mich. The fact that certain — 
classes of persons. were intended to be ~ 
primarily protected by discharge of a> 
statutory duty will not necessarily 
prevent others, neither named nor in- 
tended as primary beneficiaries, from 
maintaining an action to recover for 
injuries caused by violation of the 
statute, but the benefits resulting from 
performance of the statutory duty 
usually determine what persons are en- 
titled to claim protection of the statute. 
—Fort Street Union Depot Co. v. Hil- 
len, 119 F.2d 307. 

C.C.A.Pa. It is immaterial to the 
question of “negligence’’ whether vio- 
lated standard of conduct is estab- 
lished by statute or by the common law 
so long as it is established by either. 
—Armit v. Loveland, 115 F.2d 308, 

Ala, Violation of a statute is not 


such damage as he may sustain 
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actionable unless it’ causes injury to 


one for whose benefit it was enacted. 
—Francis v. Imperial Sanitary Laundry 
& Dry Cleaning Co., 2 So.2d 388. 
Ariz. The violation of an ordinance 
or statute forbidding a party to do 
a certain act is ‘‘negligence per se ae 
Cobb y. Salt River Valley Water Users 
Ass’n, 114 P.2d 904. et 
Cal.App. The violation of a munici- 
pal ordinance is negligence as a matter 
' ee oe estos vy. Brewer, 105 P.2d 
Del. ‘Negligence’ is a breach. of 
duty whether imposed by rule of the 
common law or by statute.—State, to 
Use of Henderson, v. Clark, 20 A.2d 
is reversing 13 A.2d 445, 1 Terry 


Ky. The statute providing that a 
person injured by the violation of any 
statute may recover from the pitender 

yi 
reason of the violation has no applica- 

tion to a city ordinance. Ky.St. § 466. 
—Hquitable Life Assur. Soe. of U. S. 

es McClellan, 149 S.W.2d 730, 286 Ky. 


Ky. The violation of a statute or 
ordinance is “negligence per se’, but 
such negligence will not entitle plaintiff 
_ to recover unless it was proximate 
cause of her injury.—Murphy v. Ho- 
mans, 150 S.W.2d 14, 286 Ky. 191. 

- La.App. The violation of a law is 

per se negligence and is actionable 

when the proximate cause of injury 
to others.—Stuckey v. Hayden, 3 So. 

2d 443. 

_Mo. The rule in both Illinois and 

Missouri and in most of the states is 

that a violation of a statute is evidence 

of negligence but that to authorize a 
recovery based on such negligence it 

must have caused the injury for which 

damage is sought.—Cantwell y. Crem- 

ins, 149 S.W.2d 343. 

j N.Y.App.Div. The violation of an or- 
-dinance is some evidence of negligence 
if causally connected with incident 

which caused the damage.—McCaffrey v. 
Kinetic Chemicals, 26 N.Y.S.2d 1021, 
‘261 App.Div. 1099. 

' _ Tex. In order that act shall be 

deemed ‘‘negligent per se’, it must 

have been done contrary to a statutory 
duty, or it must appear so opposed to 
dictates of common prudence that it 
can be said without hesitation or doubt 
that no careful person would have 
committed it.—McAfee v. Travis Gas 

- Corporation, 153 S.W.2d 442, reversing 

~131.S.W.2d 139. 
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Ga.App. An act, ineluding an act 
prohibited by a penal statute, which 
might be negligence as a matter of law, 
is not ‘‘negligence’’ unless it is in vio- 
lation of some duty owing by the actor 
to another and capable of having a 

causal connection with the injury.— 
' Etheridge v. Guest, 12 S.E.2d 4838, 63 
Ga.App. 637. 


Ohio App. In common-law  negli- 
gence actions, the alleged negligence 
is based on conduct contrary to that 
of the ordinary individual under sim- 
ilar circumstances, while in statutory. 
negligence the complaint is against 
violation of some statutory regulation 
enacted for the safety of the public.— 


Oyster v. Kuhn, 32 N.E.2d 80, 65 
Ohio App. 533. 
Pa.Super. Where violation of statu- 


tory mandate is proximate cause of in- 
jury, nothing but injured  person’s 
contributory negligence will relieve vi- 
olator from liability for damages.— 
Gaskill v. Melella, 18 A.2d 455. 

Violation of statute by doing act pro- 
hibited thereby is more than evidence 
of negligence and makes actor liable 
for invasion of another’s interest.— 
Gaskill v. Melella, 18 A.2d 455. 
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ll.App. A violation of a statute pre- 
seribing a duty for the protection and 
safety of persons is prima facie evidence 
of negligence, if such violation caused 
or contributed to cause the injury.—Hill 
y. Hiles, 32 N.H.2d 933, 309 Ill.App. 
321. 


105 
Mass. A penal statute designed to 
secure safety does not create a new 
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standard of care so as to make viola- 
tion of statute ‘negligence per se” up- 
on which civil action for damages may 
be predicated._Richmond v. Warren 
Institution for Savings, 30 N.B.2d 407, 
307 Mass. 488, 132 A.L.R. 859. 

A penal statute designed to secure 
safety does not create a new civil cause 
of action unless legislative intent to 
that effect appears by express terms or 
by clear implication.—Richmond v, 
Warren Institution for Savings, 30 N. 
E.2d 407, 307 Mass. 483, 132 A.L.R. 
859. ~ 
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Ga.App. Generally, owner of private 
grounds is under no obligation to keep 
them in safe coadition for benefit of 
trespassers, intruders, idlers, bare li- 
censees, or others who come upon them, 
not by any invitation, express or im- 
plied, but for their own purposes, 
pleasure or to gratify their curiosity, 
however innocent or laudable their pur- 
pose may be. Code 1933, § 105-402.— 
Leach v. Inman, 12 S.E.2d 103, 63 Ga. 
App. 790. 

The duty .to a licensee is slightly 
higher than duty to a trespasser be- 
cause licensee’s presence is at all times 
probable and some care must be taken 
to anticipate his presence, and where 
alleged injury is caused by alleged 
dangerous statical condition of. stair- 
way, no duty arises with reference to 
the licensee of keeping usual condition 
of premises up to any given. standard 
of. safety except that they must not 
contain pit-falls, man-traps, ete. Code 
1933, § 105-402,—Leach vy. Inman, 12, 
S.H.2d 103, 63 Ga.App.. 790. 

Ill.App. The only duty to trespass- 
ers, idlers and bare licensees is that 
of refraining from willful and wanton 
conduct resulting in injury to them.— 
Schiermeier v. Hoeffken, 33 N.H.2d 
147, 309 Ill.App. 250. 


Kan. A person who for a number of 
years had been regular customer of res- 
taurant was “invitee” to use toilet fa- 
cilities which were required by law and 
which everyone was permitted to use, 
and was not a ‘licensee’ or ‘“‘tres- 
passer”, notwithstanding that person 
had to leave that portion of premises 
containing lunch counter and _ enter 
passageway to get’ to toilet, and that 
person had not received specific invita- 
tion or special permission on occasion 
in question to use toilet, and that he 
had not made an actual purchase prior 
to falling into open trap door in pass- 
ageway leading to toilet, and that he 
had not definitely determined to make 
a specific purchase presently but had 
entered restaurant in keeping with long 
established custom of. patronizing res: 
taurant whenever he was in city. ‘Gen. 
St.1935, 36-111, _36-113.—Campbell v. 
Weathers, 111 _P.2d 72, 153 Kan. 316. 

Mich. A sailor sent by mate of ship 
to see how many bundles of steel re- 
mained in steel company’s gondola car 
to be loaded onto ship by steel com- 
pany, was not a “trespasser,” and steel 
company owed sailor a duty not to 
injure him by _ active negligence.— 
Garstka v. Republic Steel Corporation, 
293 N.W. 691, 294 Mich. 387. 


Pa.Super. Ordinarily, owner’s only 
duty to trespassers is to refrain from 
willful and wanton injury.—Krepcho vy. 
City of Erie, 21 A.2d 461. 

Tex.Civ.App. The owner or occupant 
of real property is under no obligation 
to make it safe for benefit of tres- 
passers, intruders or mere licensees 
coming on it without his invitation, ex- 
press or implied.—Mayes vy. West Texas 
Utilities Co., 148 S.W.2d 950, error 
dismissed, judgment correct. 

Wash. A “trespasser” is one who 
enters the premises of another with- 
out invitation or permission, either 
express or implied, but goes rather for 
his own purpose or convenience, and 
not in the performance of a duty to 
the owner or one in possession of the 
premises.—Schock v. Ringling Bros. 
and Barnum & Bailey Combined Shows, 
105 P.2d 838. 
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Ga.App. Generally, owner of private 
grounds is under no obligation to keep 
them in safe condition for benefit of 


309 IllApp. 250. 


Mo. There is no rule protecting those 
who go where they are not invited, but 
merely with express or tacit permission 
und from euriosity or motives of pri- 
vate convenience in no way connected 
with business or other relations with 
the occupants; and a person incurs no 
liability toward such persons by not 
warning or driving them from _ his 
premises.—Emery vy. Thompson, 148 S. 
W.2d 479. 

Pa.Super. An owner is not liable for 
injuries to trespasser on owner’s prop- 
erty except for wantonness or_willful- 
ness.—Riebel v. Land Title Bank 
apt Co., 17 A.2d 742, 143 Pa.Super. 

6. \ 

Tenn.App. Persons entering volun- 
tarily upon premises of another out of 
idle curiosity or for their own pleasure 
or advantage, take the premises as . 
they find them, and owner or occupier 
thereof is bound only to avoid wanton 
or willful injury to them, and such 
rule applies to children as well as to 
adults.—Ellis vy. Orkin Exterminating 
Co., 143 S.W.2d 108. 

Tex.Civ.App. The owner or occupant 
of real property is under no obligation 
to make it safe for benefit of trespass- 
ers, intruders or mere licensees coming 
on it without his invitation, express or 
implied.—Mayes v. West Texas Utilities 
Co., 148 S.W.2d. 950, error dismissed, 
judgment correct. ; 
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App.D.C. Where plaintiff, an 8 year 
old boy and other boys entered de- 
fendant’s junk yard from a street at 
a place where boards were missing to 
play and to obtain automobile cloth 
for a hut, recovery for injuries could 
not be defeated on theory that plain- 
tiff’s sole purpose in going into de- 
fendant’s yard was to appropriate de- 
fendant’s property.—Hastburn vy. Levin, 
113 F.2d 176. 


Ind.App. Persons are required to use 
greater care in cealing with children of 
tender years than with older persons 
who have reached the age of discretion, 
and greater care is required to avoid 
injury to them, even when they are 
trespassers.—Wise v. Southern Indiana 
Gas & Electric Co., 34 N.E.2d 975, 

N.Y.App.Div. In determining right 
of infant to recover for injuries sus- 
tained from fall from a movable stair- 
way which was part of a fire escape 
on the front of defendant’s premises, 
where the stairway was resting on the 
sidewalk where children had a right 
to play, and infant ascended about half 
way up the stairway when the stair- 
way raised and infant fell to street, 
the infant could not be regarded as a 
“trespasser’’.—Harkins v. East New 
York Sav, Bank, 22 N.Y.S.2d 905, 260 
App.Div. 394. 

N.Y.App.Div. Where 54-year-old in- 
fant, who was burned when he fell 
into smoldering fire which had been 
built by employee in rear of building 
then being constructed by owner of 


or for expenses and loss of services, 
in absence of proof that the injuries 
were result of an affirmative act of 
negligence or of. willful negligence on 
part of owner.—Zaia v. Lalex Realty 
Corporation, 25 N.Y.S.2d 183, 261 App. 

Div. 843. 

Pa.Super. In order for landowner to 
be held liable for injuries to trespass- 
ing children resulting from condition 
of premises, it must appear that land- 
owner has negligently maintained the 
condition which caused the injury, even 
though the premises constitute a play- 
ground, and such negligence may not 
be inferred merely because an’ accident 
has occurred.—Riebel y, Land_ Title 
Bank *& Trust Co., 17 A.2d 742, 143 
Pa.Super. 136. 

The mere fact that a trespasser is a 
child will not impose upon owner of 
- premises any duty to keen premises 
safe especially if he does not erect on 
the premises an attractive appliance or 
permit the premises to be used as a 
playground, for such length of time as 
to presuppose an invitation or permis- 
sion to play thereon.—Riebel v. Land 
Title Bank & Trust Co,, 17 A.2d 742, 
143 Pa.Super. 136. 

Pa.Super. The mere fact that a tres- 
passer is a child does not of itself im- 
pose upon the possessor or owner of 
land the duty to keep his premises safe. 
jer v. City of Hrie, 21 A.2d 


In order to hold possessor of land 
liable for injury to trespassing chil- 
dren, it must appear that possessor 
negligently maintained the condition 
which caused the injury, even though 
the land be a playground, and such 
negligence is not to be inferred merely 

. because an accident has occurred.— 
Krepcho v. City of Erie, 21 A.2d 461, 

Pa.Com.Pl. Ordinarily the tender 
age of a child cannot have the effect of 
raising a duty where none otherwise 
existed; and the mere fact that a 
trespasser is a child will not create 
or impose on an owner of the property 
any duty to keep his premises safe, 
especially where the owner does not 
erect on his premises an attractive ap- 
pliance or permit the land to be used 
as a playground for such length of 
time as to pre-suppose an invitation or 
permission to occupy the premises in 
a manner.—Lehr vy. Myers, 54 York 


Tenn.App. Persons entering volun- 
tarily upon premises of another out of 
idle curiosity or for their own pleasure 
or advantage, take the premises as 
they find them, and owner or occupier 
thereof is bound only to avoid wanton 
or willful injury to them, and such 
rule applies to children as well as to 
adults.—EHllis v. Orkin Exterminating 
Co., 143 S.W.2d 108. 
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{ll.App. Where one maintains on his 
premises a dangerous agency so locat- 
ed as to attract children from a place 
where they have a right to be and 
owner knows or should know of dan- 
gerous Gharacter of agency and of its 
attractiveness to children and the prob- 
ability of injury to them by it, but 
does not use reasonable care to protect 
or warn them against it, owner is neg- 
ligent in maintaining an “attractive 
nuisance’.—Harrison y. City of Chica- 
go, 31 N.W.2d 359, 308 Ill.App. 263. 

Ill.App. An abandoned automobile 
in a public alley, of which municipality 
had ample notice, was an “attractive 
nuisance” as respects liability of mu- 
nicipality for injuries to child caused 
by automobile.—Shapiro v. City of Chi- 
cago, 32 N.E.2d 338, 308 Ill.App. 613. 

Til.App. A motor vehicle, while in use 
in the customary manner upon public 
streets of city, does not constitute such 
an allurement to children of tender 
years as to give rise to application of 
the doctrine of ‘‘attractive nuisance’”’ so 
as to impose liability for injury to 
child without further allegation or 
proof of negligence.—Schlatter v. City 
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of Peoria, 38 N.B.2d 730, 309 I.App. 


The attractive nuisance doctrine must 
be very cautiously applied.—Schlatter 
v. City of Peoria, 33 N.H.2d 730, 309 Ill. 
App. 636. 

A trailer attached to motortruck op- 
erated by city to collect garbage, for 
which purpose truck was necessarily 
stopped at various points on_ street 
while garbage was being loaded, was 
not so alluring to children as to ren- 
der city liable under “attractive nui- 
sance” doctrine, without any other 
showing of actionable negligence, for 
death of eight-year-old boy who, having 
climbed on rear step of trailer, fell 
when truck started and was run over 
by trailer.—Schlatter v. City of Peoria, 
33 N.E.2d 730, 309 Ill.App.. 636. : 

Ky. A hole, being dug in vacant lot 
by oil company’s employees for instal- 
lation of gas tank, was not “attractive 
nuisance,” though it was near public 
road, so that company was not liable 
for injuries to boy as result of falling 
into hole when he attempted to jump 
across it.—Fain v. Standard Oil Co. of 
Kentucky, 145 S.W.2d 39, 284 Ky. 561. 

Mich. A power company maintaining 
uninclosed storage yard on which poles 
were piled was not liable to child 
struck by one of poles, which rolled 
down while child was climbing on pile, 
on ground of ‘attractive nuisance’, 
since pile of poles did not create peril 
to any proper use of premises and poles 
were not required to be piled so as to 
prevent injury to child meddling with 
them.—Holland vy. Wisconsin Michigan 
ver Co., 296 N.W. 833, 296 Mich. 

Mo. An artificial condition created 
by a landowner on his land becomes an 
“attractive nuisance’ only when it is 
both inherently dangerous and so locat- 
ed as to attract children to it.—Hmery 
vy. Thompson, 148 S.W.2d 479. 

A landowner who maintains an at- 
tractive nuisance must take reasonable 
precautions to protect children who are 
not able to appreciate its inherent dan- 
ger and are attracted to it—Hmery v. 
Thompson, 148 S.W.2d 479. 

The phrase “inherently dangerous” 
within the attractive nuisance doctrine 
means danger that inheres in the in- 
strumentality or condition itself at all 
times so as to require special precau- 
tions to be taken with regard to it to 
prevent injury instead of danger aris- 
ing from mere casual or collateral neg- 
ligence of others with respect to it 
under particular circumstances.—Hmery 
v. Thompson, 148 S,W.2d 479. 

Railroad ties piled upon the right 
of way of a railroad are not “inherently 
dangerous” within the attractive nui- 
sance doctrine, since the danger if any, 
arising therefrom would be the neg- 
ligent manner in which ties were piled, 
and therefore the danger would result. 
from mere “casual or collateral negli- 
genee”’ of others in piling the ties.— 
Emery v. Thompson, 148 S.W.2d 479. 

Child who went upon right of way 
and played among piles of ties without 
invitation but with knowledge of rail- 
road company had no “implied invita- 
tion” under the attractive nuisance doc- 
trine, since a pile of ties attractive to 
small children is not “inherently dan- 
gerous”.—Emery v. Thompson, 148 §&. 
W.2d 479. 

Mo.App. The doctrine of “attractive 
nuisance” as applied in Missouri recog- 
nizes that the creation of inherently 
dangerous situations which tend to at- 
tract children on landowner’s land will 
place upon him some duty to take 
care to protect them, but does not 
place undue’ burdens and_ restrictions 
on landowner.—Street v. W. H. Calla- 
han Const. Co., 147 S.W.2d 1538. 

An artificial condition created by 
landowner on his land becomes an “at- 
tractive nuisance’ only when it is in- 
herently dangerous and so located as 
to attract children to it.—Street v. W. 
BH. Callahan Const. Co., 147 S.W.2d 153. 

Under the attractive nuisance doc- 
trine arising when landowner creates 
an artificial condition on his land 
which condition is both inherently dan- 
gerous and so located as to attract 


‘children to it, “inherently dangerous” 
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means that danger inheres in the in- © 
strumentality or condition itself at all 
times so as to require special precau- 
tions to be taken with regard to it to 
prevent injury, instead of danger aris- 
ing from mere casual or collateral neg- » 
ligence of others with respect to it 
under particular circumstances.—Street 
v. W. H. Callahan Const, Co., 147 S.W. — 
200 153, ake 
To make the “attractive nuisance” _ 
doctrine applicable, condition must be — 
so dangerous at all times that, without 
the concurrence of any casual or col- 
lateral negligence of third persons to 
increase the danger at or near the time 
of injury, it should be reasonably an- 
ticipated as likely to cause injury to 
children playing there unless special 
precautions are taken to prevent it— 


Street v. W. E. Callahan Const. Co., 147 
S.W.2d 153. ee. 
Pa.Super. Under ‘attractive nui- 


sance”’ doctrine, the possessor of landis 
liable for injuries to trespassing chil- nfs? 
dren of tender years caused by a struc- 
ture or other artificial condition main-— 
tained on the land, which possessor 
knows or should know that such ¢chil- 
dren, because of their natural impulses 
and instincts, are likely to trespass up- — 
on without discovering the condition or 
realizing the risk involyed._Krepcho v. 
City of Erie, 21 A.2d 461. At Sg 
The modern tendency is to restrict the — 


attractive nuisance rule rather than en- 
large its scope—Krepcho vy. 
Erie, 21 A.2d 461. Own 
In determining whether city should be 
held liable for death of a five-year-old 
boy, who was crushed in machinery 
maintained and operated by city at its — 
sewage disposal plant, the character and 
accessibility of the machinery were im- ~ 
portant factors to be considered.—Krep- 
cho v. City of Erie, 21 A.2d 461. ; 
A sewage disposal plant, maintained 
on premises’ which could be reached 
only by trespassing across adjoining ~ 
railroad property or by means of a pri- 
vate road through soldiers’ and sailors’ 
home, was not an “attractive nuisance”, 
and city was not required to anticipate 
that a venturesome boy would be fa- 
tally injured by machinery maintained. 
and operated in connection with plant, 
notwithstanding fact that adjoining — 
railroad land was generally used as a 
place of recreation and that both adults : 
and children frequently trespassed on 
premises on which disposal plant was 
situated.—Krepcho vy. City of Erie, 21 i 
A.2d 461. , 
The doctrine of “attractive nuisance” 
is applicable only when the appliance 
or condition which causes injury is so 
accessible that it should be reasonably 
anticipated that children will come to 
WET sauce v. City of Erie, 21 A,2d 


In the absence of circumstances in- 
dicating to the owner or person in ~ 
charge of premises on which an instru- 
mentality or condition, which may be a ir 
source of danger to children, is main- “4 
tained, a reasonable likelihood of dan- : 
ger to such children, the doctrine of 
“attractive nuisance’? does not apply.—_ 
Krepcho v. City of Erie, 21 A.2d 461. 

Pa.Com.P1, Where the owner of a 
plot of ground has knowledge of its 
use as a playground by children of the 
neighborhood for over ten years, and 
that many years before boys dug a pit 
on this plot, in which fires were often 
built, it is nevertheless not responsible 
for injuries occurring to a boy who, in 
the course of a contest with other boys 
in jumping over the pit where a fire 
was blazing, fell thérein, because the 
proximate cause of the injury was not 
the condition of the land, but the reck- 
less bravado of the boy, and in any 
event the burden on the owner of the 
ground outweighed the magnitude of 
the risk.—_Krystopowicz v. Reading Co., 

40 D. & C. 304. 

Pa.Com.Pl. A private garage is not 
an attractive appliance or nuisance, al- 
though children were known to play 
on the public pavement and alley ad- 
Haga to it—Lehr v. Myers, 54 York 
» 


Liability under the “attractive 
doctrine is based on the t 


Tex. 
nuisance” 
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children from the street, or from some 
public blace where they may be expect- 
ed to be, thus raising a presumption 
mY” that the parties so maintaining the nui- 
- sance should have foreseen and antici- 
“pated the injury.—Gotcher v. City of 
Farmersville, 151 S.W.2d 565, affirming 
ae 139 S.W.2d 361. i 
In order to invoke the doctrine of 
he “attractive nuisance’ it is necessary 
that the thing or condition alleged to 
have constituted the attractive nuisance 
_ should have been so situated as to en- 
tice child to the premises and it is not 
sufficient that it attracted him after he 
had. already become a_ trespasser.— 
- Goteher v. City of Farmersville, 151 
_ §$.W.2d 565, affirming 139 S.W.2d 361. 
Tex. In order to invoke the doctrine 
of “attractive nuisance” it is necessary 
that the thing or condition alleged 
to have constituted the attractive nui- 
- sanee should have been so situated as 
to entice child to the premises and it 
is not sufficient that it attracted him 
after he had already become a tres- 
- -passer.—Gotcher vy. City of Farmers- 
ville, 151 S.W.2d 565, affirming 139 S. 
W.2d 361. 
In action for death of child drowned 
in cesspool, where there were no allega- 
tions of any unlawful invasion of the 
rights of others, and it appeared that 
child was not upon the premises be- 
cause of any attraction or allurement 
of the cesspool, but was attracted to 
- cesspool after going to premises for 
other purposes city was not liable el- 
ther on theory that cesspool was a 
“Nuisance” or an “attractive nuisance’. 
—Gotcher vy. City of Farmersville, 151 
S.W.2d 565, affirming 139 S.W.2d 361. 
 Tex.Civ.App. The “attractive nui- 
sance’’ doctrine, under which owner of 
real property is liable for injuries to 
( children trespassing thereon, applies 
only where such owner maintains an in- 
_ gtrumentality or appliance so unusually 
attractive that it appeals to childish 
s i impulses of children of tender age in 
____ such manner as to constitute, in a sense, 
* an invitation to play thereon, and such 
appeal and dangers incident thereto 
-. should be foreseen and care taken to 
aay 2 | Beene evil consequences.—Mayes vy. 
eee x est Texas Utilities Co., 148 S.W.2d 
950, error dismissed, judgment correct. 
Wash. The doctrine which has been 
variously termed the “attractive nui- 
- sance’, ‘attractive agencies’, ‘attrac- 
tive instrumentalities”, “torpedo”, or 
“turntable” doctrine is that who main- 
_ tains or creates upon his premises or 
; _ upon the premises of another in any 
i public place an instrumentality or con- 
_ dition which may reasonably be ex- 
- pected to attract children of tender 
years and to constitute a danger to 
' them is under duty to take the precau- 
tions that a reasonably prudent person 
would take under similar circumstance, 
to prevent injury to such children.— 
Schock y. Ringling Bros. and Barnum 
Rage Combined Shows, 105 P.2d 


% The “attractive nuisance doctrine” is 
i 


ih applicable where instrumentality . or 
condition is dangerous in itself in that 
it is an agency which is likely to, or 
probably will, result in injury to those 
attracted by and coming in contact 
with it, and is attractive and alluring 
or enticing to young children incapa- 
ble, by reason of their youth, of com- 


r prehending danger involved, and in- 
i strumentality or condition must have 
Fs been left unguarded and exposed at a 
5 place where children of tender. years 


are accustomed to resort, or where it 

is reasonably to be expected that they 

will resort for play or amusement or 

for the gratification of youthful curi- 

osity, when it would have been reason- 

ably practicable either to prevent ac- 

: cess to instrumentality or condition, or 

* else to render it innocuous, without 

obstructing reasonable purpose. or use 

ivf, for which it was intended.—Schock y. 

Ringling Bros, and Barnum & Bailey 
Combined Shows, 105 P.2d 838. 

Where circus employees in unloading 

circus repeatedly warned crowd watch- 

ing the operation of danger. involved, 

and children watching the operation 
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were injured when rope broke permit: _ 


ting circus wagon to roll off platform, 
and it could not be said that a condi- 
tion or operation was left unguarded 
in a place where children of tender 
years were accustomed to resort or 
that it would have been reasonably 
practicable and feasible to prevent ac- 
cess to instrumentality or condition 
causing injury, circus could not be 
held liable for injuries sustained by 
the children on ground of attractive 
nuisance.—Schock v. Ringling Bros. 
and Barnum & Bailey Combined Shows, 
105 P.2d 838. 


163 
App.D.C. In action by 8 year old 
boy for injuries sustained in defend- 
ant’s junk yard, under evidence that 
plaintiff and other boys entered yard 


from street at place where boards were 


missing to play and to obtain auto- 
mobile cloth for a hut, that defend- 
ant’s employees had let plaintiff tear 
off top cloth on other occasions and 
that watchman had twice chased plain- 
tiff and other boys out of yard on 
morning of accident, fact that defend- 
ant’s employees were instructed to 
and sometimes did eject children was 
not conclusive of due care.—Hastburn 
v. Levin, 113 F.2d 176. 

Where plaintiff, an 8 year old boy, 
and other boys entered defendant’s 
junk yard from street at place where 
boards were missing to play and to 
obtain automobile cloth for a hut, fact 
that plaintiff could not, from the street 
see automobile which injured him di 
not preclude recovery since he was 
not required to show that he was in- 
jured by the same specimen as well 
as the same species which lured him 
into the premises.—Hastburn vy. Levin, 
113 F.2d 176. 
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Tex.Com.App. Where 7-year old boy 
and other children were pushing and 
riding on railroad push car for their 
amusement at time of accident in 
which the boy sustained injuries, rail- 
road could not avoid liability for in- 
juries to the boy on ground that the 
push car was not an “attractive nui- 
sance’’.—Vanover vy. Henwood, 150 S.W. 
2d 785, 186 Tex. 348, reversing Hen- 
wood v. Vanover, 126 S.W.2d 1036. 


194 
C.C.A.Ohio. Under Ohio common law, 
when owner or occupier of premises 
engages an independent contractor to 
do work thereon, an employee of the 
contractor, while executing the work 
is impliedly there at the request of 


the owner and is an “invitee” toward ' 


whom the owner owes the duty of ex- 
ercising ordinary care.—American Steel 
& Wire Co, y. Sieraski, 119 F.2d 709, 

©.0.A.0kl. . It was duty of hotel.\own- 
er to furnish and maintain reasonably 
safe place for plumber and his em- 
ployee to perform work of changing 
hotel heating system from hot water 
to natural gas under plumber’s con- 
tract with hotel tenarft, as such per- 
sons were ‘invitees’? on premises, and 
owner’s failure to perform such duty 
constituted negligence rendering him 
liable for injuries to plumber and 
death of such employee as result of 
explosion due to defective condition of 
steam pipes in building.—Hardware 
Mut. Casualty Co. y. Hilderbrandt, 119 
F.2d 291. 

Ala. The general duty imposed by 
the law on owner of premises is to be 
reasonably sure that he is not inviting 
another into danger and to exercise 
ordinary care and prudence to render 
and keep his premises in a reasonably 
safe condition for invitees.—Preston v. 
LaSalle Apartments, 3 So.2d 411. 

Ariz. Where the possessor knows of 
licensee’s presence on premises of pos- 
sessor, his duty requires that he exer- 
cise ordinary care to avoid injuring the 
licensee.—Western Truck Lines y, Du 
Vaull, 112 P.2d 589. 

A licensor in carrying out his own 
activities must exercise reasonable eare 
not to injure a licensee, and is liable 
when he does not exercise such care 
unless the licensee knows of the 
licensor’s activities and of the risk in- 
volved therein.—Western Truck Lines y. 
Du Vaull, 112 P.2d 589, 


of the building, 


to enter every par 
of the building required to be wired. 


—Dingman vy. A, Mattock Co., 104. 
P.2d 26, superseding 96 P.2d 821. 

Cal.App. An owner or occupant of 
land who by invitation induces others 
to go upon the premises for any lawful 
purpose is liable for injuries occasioned 
by the unsafe condition of the land or 
its approaches if such condition was 
known to him and not to them.—Har- 
ris v. Smith, 112 P.2d 907. 

Cal.App. An ‘‘invitee’’ is one who en- 
ters upon the property of another by 
express or implied authority, as when 
customer enters grocery store to pur- 
chase provision; while a “licensee” is 
a person whose presence ig not in- 
vited but merely tolerated.—Colombo 
vy. Axelrad, 114 P.2d 425. 

An “invitation” will be implied when 
one visits another’s premises for pur- 

ose which is of mutual benefit to 

oth parties, and not as the mere ca- 
price or for visitor’s sole pleasure.— 
Colombo v. Axelrad, 114 P.2d 425. 

Fla. The proprietor of a department 
store owes a duty to exercise a reason- 
able degree of care not to injure an 
invitee upon the premises.—Burdine’s, 
Ine., vy. McConnell, 1 So.2d 462. 

The degree of care required to be 
exercised for the safety of invitees up- 
on the premises depends upon the at- 
tendant facts and circumstances.—Bur- 
dine’s, Inc. v. McConnell, 1 So.2d 462. ; 

Fla. The owner of a building is not 
an “insurer” of safety of his invitees, ~ 
but rather only duty owed by owner 
to an invitee is exercise of a reasonable 
degree of care commensurate with at- 


tending circumstances for invitee’s 
safety.—Moulden y. Jefferson Standard 
Life Ins. Co., 2 So.2d 302. i 


Fla. The occupant of premises is 
liable for latent defects which proxi- 
mately cause injury to his invitees, the 
occupant being bound to exercise a 
reasonable degree of care commensur- 
ate with surrounding circumstances.— 
Breeding’s Dania Drug Co. v. Runyon, 
2 So.2d 376. > 

Ga.App. Where a person maintains a 
place of business at which he sells 
goods or dispenses services to those 
who comply with his requirements as 
to compensation therefor, such person 
owes a duty to those coming to the 
premises to trade with him, to use the 
care necessary to keep the premises and 
approaches. thereto in a safe condition. 

ode 1933, § 105-401.—Lake vy, Cam- 
eron, 13 S.E.2d 856, 64 Ga.App. 501. 

Chiropractors owed patient the duty 
of maintaining their premises, to which 
patient was invited to receive treatment 
from them, in a reasonably safe condi- 
tion, and the patient had a right to 
rely on the performance by the chiro- 
practors of that duty toward her. Code 
1933, § 105-401.—_Lake v..Cameron, 13 
S.H.2d 856, 64 Ga.App. 501. 

Ga.App. A store owner is not an 
insurer of safety of customers.—Cook 
v. Kroger Baking & Grocery Co., 15 
$.H.2d 531. 

Ga.App. The owner or occupier of a 
building is not an “insurer” of safety 
of invitees—McCrory Stores. Corpora- 
tion v. Ahern, 15 S.H.2d 797. 

A store owner is not required to 
warrant the safety of everybody from 
everything, but is required to use such 
diligence towards making the store safe 
as a good business man is in such mat- 
ters accustomed to  use.—McCrory 
Stores Corporation vy. Ahern, 15 §.H.2d 


Ind.App. The law raises on: the part 
of proprietor of a store an implied 
invitation to the public to come into a. 
building or upon his premises, and 
therefore he is under legal obligation 
to exercise ordinary and rpgasonable 
care to the end of making his prem- 
ises safe for the protection of his cus- 
tomers.—L, 8. Ayres & Co. y. Hicks, 
34 N.E.2d. 177. ‘ 


SEN, 
owner of p 
public invited is only required 
to exercise ordinary care to provide 
for their safety, and he is not required 
to use some device, however good, that 
has not yet been invented or to foresee 
and guard against all possible injuries 
that might happen.—L, S. Ayres & Co. 
v. Hicks, 34 N.B.2d_177. 

The duty resting on, proprietor of a 
store is to guard against possible dan- 
gers, and the duty does not require 
him to render accidental injuries im- 
possible-—L. S. Ayres & Co. vy. Hicks, 
34 N.H.2d 177. 

Ky. Store owner was not liable for 
injuries to pedestrian who took short- 
cut through and fell over scale in open 
triangular vestibule in front of entrance 
to store on corner, which vestibule 
formed a short passage between inter- 
secting streets, on theory that pedes- 
trians who, although without objec- 
tion from store owner, used vestibule 
purely for own convenience, as dis- 
tinguished from customers or prospec- 
tive customers, were mere “licensees” 
whom store owner had duty merely not 
to willfully or wantonly injure, and 
were not ‘invitees’ for whose use 
premises were required to be kept rea- 
sonably safe—Baird v. Goldberg, 142 
S.W.2d 120. 283 Ky. 558. 

La. A cafeteria operator owes pa- 
trons duty to prevent, by every rea- 
sonable means, such accidents as spill- 
ing of hot coffee over patron by waiter 
carrying it on tray.—Miller v. Holsum 
Cafeteria, 2 So.2d 691. 

A waiter, employed by corporation 
operating cafeteria, was negligent in 
carrying two trays over patron’s head 
so near her as to cause hot coffee on 
one of them to be precipitated on such 
patron by slightest jar or jolt affect- 
ing waiter’s equilibrium and _ tray’s 
stability, se as to entitle patron to re- 
cover damages from employer for re- 
sulting injuries.—Miller v. Holsum Caf- 
eteria, 2 So.2d 691. 


La.App. A bank is not the “insurer” 
of physical safety of its customers.— 
Relf v. #tna Casualty & Surety Co., 1 
So.2d 345. 

La.App. A motorist who drove into 
service station to procure rental bat- 
tery, and who was permitted to tele- 
phone a garage which was equipped to 
render such service, and who was per- 
mitted to wait at station for garage 
employee to come with battery, would 
be an “invitee” to whom owner of sta- 
tion owed duty of exercising reasonable 
or ordinary care for motorist’s safety, 
and movement of automobile from 
place of safety to place of danger near 
grease rack by service station attend- 
ant would be a violation of such duty. 
—Vanderdoes y. Rumore, 2 So.2d 284. 

Mich. Proprietor of retail store was 
not an “insurer” of the safety of a 
customer, but it was proprietor’s duty 
to use reasonable care to make prem- 
ises a reasonably safe place for cus- 
tomer.—Hulett v. Great Atlantic & Pa- 
cifie Tea Co., 299 N.W. 807, 299 Mich. 
59. 


Minn. Generally, a mere _ licensee, 
like a trespasser, must take the prem- 
ises as he finds them, but that does not 
absolve a negligent defendant from lia- 
bility where his active or affirmative 
acts of negligence are the cause of 
plaintiff's hurt.—Roadman_ v. ory BM, 
Johnson Motor Sales, 297 N.W. 166. 

Where the presence of a licensee is 
known to the owner of property or the 
operator of machinery, there is a duty 
to exercise ordinary care to avoid injur- 
ing him.—Roadman y. C. E. Johnson 
Motor Sales, 297 N.W. 166. ; 

Minn. A “gratuitous licensee” is one 
whose presence on realty is solely for 
the licensee’s own purpose in which the 
owner of the realty has no interest, ei- 
ther business or social, and to whom 
the privilege of entering is extended as 
a mere favor by express consent or by 
general or local custom.—Roadman v. 
C..E. Johnson Motor Sales, 297 N.W. 
166. 

Minn. Owners of lumber yard had 
duty to exercise due care to avoid caus- 
ing injury to customer who assisted 
in the loading of galvanized metal sid- 


as 


premises upon which — 


Hepes oy 
PHT 


Die a 


NEGLIGENCE 


ing and there was no failure to exer- 


cise “due care’ unless owner’s con- 
duct exposed customer to unreasonable 
risk of injury.—Blomberg v. Lrupukka, 
299 N.W. 11. 

Where customer in a lumber yard 
volunteered to hold galvanized metal 
siding on edge in equilibrium while 
other siding was being loaded on truck, 
and the lack of danger to a person 
holding the siding upnig ht in, equilib- 
rium and the danger of its falling if 
permitted to get out of equilibrium 
were so obvious that no warning was 
necessary, lumber yard operators were 
not liable for injury sustained by the 
customer when he allowed the metal 
siding to get out of equilibrium and 
fall upon him causing injuries —Blom- 
berg v. Trupukka, 299 N.W. i. 

Mo.App. An independent contractor 
engaged by oil company to repair gas- 
oline pump was an “invitee” as to 
whom oil company would be liable for 
injury to contractor occasioned by any 
unsafe condition of premises encoun- 
tered in work which was known to com- 
pany but unknown to contractor.—Fel- 
dewerth v. Great Eastern Oil Co., 149 
S.W.2d 410. 

N.H. Where plaintiff. went into de- 
fendant’s place of business to sell him 
some vegetables and. after transacting 
business with defendant received per- 
mission to use a toilet located in the 
rear of defendant’s store, and sustained 
injuries as result of his attempt to 
use toilet, plaintiff was a ‘“licensee’”’.— 
Hashim v. Chimiklis, 21 A.2d 166. 

A “licensee” is ong who is privileged 
to enter or remain on and use the 
premises of another by virtue of the 
other’s consent, whether by _ invitation 
or permission, and it is immaterial 
whether the consent which creates the 
license is an invitation or a permission 
given upon request made by the li- 
NG rr cia y. Chimiklis, 21 A.2d 

The distinction between a “licensee” 
and an “invitee” is that a gratuitous 
licensee is any licensee other than a 
business visitor, and the use of prem- 
ises for one’s own personal benefit 
makes the user a licensee, whereas if 
the premises are used for the common 
interest and mutual advantage of both 
the user and owner, by invitation ex- 
press or implied, the user then be- 
comes an “invitee’.—Hashim y. Chimik- 


lis, 21 A.2d 166. 
N.Y.App.Div. A 17 year old infant 
in using, with owner’s permission, a 


fire escape intended to be used as emer- 
gency exit and for no other purpose, 
was a bare ‘licensee’? to whom owner 
owed duty of refraining from any act 
of active negligence which might cause 
injury.—Silverberg v. Schweig, 23 N.Y 
S$.2d 599, 260 App.Div. 658. 


Where 17 year old infant was injured 
when fire escape ladder which infant 
was climbing with the permission of 
the owner fell and the evidence estab- 
lished that ladder could not descend 
unless hook was disengaged and the 
hook did not break and there was noth- 
ing defective about the mechanism 
which worked properly in tests made 
after the accident, “active negligence” 
on part of owner was not shown and 
infant who was at most a “licensee” 
could not recover from owner for in- 
juries._Silverberg v. Schweig, 23 N.Y. 
$.2d 599, 260 App.Div. 658. 


N.Y.Sup. Where plaintiff was invit- 
ed by defendant to attend a social gath- 
ering at defendant’s home, plaintiff was 
a bare ‘licensee’ and defendant’s sole 
duty to plaintiff was to refrain from 
active negligence and from maintaining 
a trap or pitfall—Bugeja v. Butze, 26 
N.Y.S.2d 989, appeal granted 28 N.Y. 
§.2d 716, 262 App.Div. 756. 

Where licensee’s injuries were sus- 
tained by reason of mere defect in de- 
fendant’s premises, neither licensee nor 
her husband, who sued for loss of serv- 
ices and medical expenses, could recoy- 
er from defendant.—Bugeja v. Butze, 
26 N.Y.S.2d 989, appeal granted 28 N, 
Y.S.2d 716, 262 App.Div. 756. 

N.Y.Sup. A plaintiff, who was invit- 
ed to come on defendant’s premises at 
night for purposes connected with de- 
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fendant’s business, was an “invitee” to 
whom defendant owed the duty of exer-_ 
‘cising reasonable care to keep his prop- 
erty in a condition which would not ex- | 

ose plaintiff unreasonably to danger.— 
Graber vy. Grant Printing Corporation, — 
26 N.Y.S.2d 990. ; 

Ohio App. Where city fire depart 
ment entered on oil company’s prem- 
ises in city to fight fire, oil company 
owed the same duty to the city as a 
licensee as it owed to the firemen as 
licensees, and the doctrine of “hidden — 
dangers’ applied with respect to the 
city for the protection of its fire-fight- — 
fae equipment.—City of Youngstown Benge 
Cities Service Oil Co., 31 N.H.2d 876, — 
66 Ohio App. 97. oe 

Or. A customer in a mercantile es- 
tablishment is an “invitee” and owne 
owes to customer duty to use care 0. 
reasonably careful and prudent person 
to keep passageways used by customer ~ 
in reasonably safe condition so_ that 
customer will not be exposed to dang- 
er unnecessarily.—Lee vy. Meier & Frank 
Co,, 114 P.2d 136. oh: 3 apes 
A storekeeper is not an “insurer” of 
customers’ safety.—Lee v. Meier — 
Frank Co., 114 P.2d 136. Ree 
The duty to keep premises saf 
for invitees applies only to defects or 
conditions which are in the nature 0: 
hidden dangers, traps, snares, pitfalls, : 
and the like, in that they are not — 
known to the invitee, and would not 
be observed by him in exercise of o 
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Pa.Super. An owner of a store is not 
an “insurer” of the safety of his cu 
tomers, but the owes them a duty t 
exercise reasonable care for their safe- 
ty and is liable for an injury resultin 
from a breach of such duty.—Hixen 
baugh v. J. G McCrory Co., 20 A.2d — 
910; Hixenbaugh y. J. G. MeCrory | 
Co., 21 A.2d 242. pc 


An owner of a store is not- required 
to have his building in such condition 
that no accident could possibly befall — 
a customer either in entering or depart- 
ing.—Hixenbaugh vy. : McCrory 
Co., 20 A.2d 910; Hixenbaugh v. J. G. 
McCrory Co., 21 A.2d 242. abe ee ii 

Pa.Super. Permission to use prem- 
ises such as will constitute user a li- i 
censee rather than a trespasser may © 
be either express or implied.icKrepcho 
v. City of Brie, 21 A.2d 461. Siet Fih 

An invitation to use premises differs 
from permission only in that an “in- | 
vitation” is conduct which justifies oth- 
ers in believing that the possessor de- 
sires invitees to enter, whereas “per- 
mission” is conduct justifying others — 
in believing that possessor is willing 
that they enter if they desire to do so. 
PELinae vy. City of Brie, 21 A.2d =~ 


pee 
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RI. Where evidence viewed in light — 
most favorable to plaintiff showed that — 
Plaintiff, in response to call from de- 
fendant’s servant, entered defendant’s — 
cellar to repair refrigerating unit, and 
was not warned of any danger on stairs 
or at the foot of them, and light was 
not bright enough to disclose defect 
in floor, and there was no reason to 
apprehend that there was a hole or de- 
pression there, plaintiff was an “in- 
vitee,’ and whether he was negligent 
in not pausing on last stair until his 
vision could accustom itself to dim 
light and enable him to discover de- 
fect in floor was for the jury.—Har- 
pnebon v. Liggett Drug Co., 20 A.2d 


Tex. Possessor is under duty to ex- 
ercise ordinary care to keep its prem- 
ises in reasonably safe condition so 
that an invitee will not be injured and 
if possessor fails to do so it is liable 
for damages proximately caused there- 
by.—Carlisle v. J. Weingarten, Ince., 
wae S.W.2d 1073, reversing 120 S.W.2d 

The only duty that possessor owes to 
a licensee is not to injure her willful- 
ly, wantonly or through gross negli- 


Ned 


psy. satisfaction 
4 
i A “licensee” occupies the intermediate 
position between that of an “invitee” 
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gence.—Carlisle v. J. Weingarten, Ine. 
152 S.w.2d 1073, reversing 120 S.w.2d 


One who maintains a merchandise 
establishment, or other public place, 
to which, by reason of the business so 
conducted thereon the public is im- 
pliedly invited to enter, knows that 
strangers may enter his premises and 
therefore owes those who may so en- 
ter the duty to exercise ordinary care 
to see that the premises are in a rea- 
sonably safe condition for their protec- 

. tion.—Carlisle v.. J. Weingarten, Inc., 
hee S.W.2d 1073, reversing 120 S.W.2d 

Tex.Civ.App. The duty owed by 
shopkeeper or building owner to cus- 
tomers or invitees is the exercise of 
ordinary care in the particular treat- 
ment of floors of building and in the 

_ maintenance of such floors thereafter. 


© Russell v. Liggett Drug Co., 153 S.W. 
ed 231, error refused. 


Wash. Children watching the un- 
loading of a eircus within a railroad 
yard were at most mere ‘‘licensees” as 
respects the circus’ liability for inju- 
_ ries sustained by the children when 
struck by tongue of a circus wagon, 
where the children were not expressly 


invited to come upon premises, there 


was nothing to show an implied invi- 
tation, there was no mutuality of in- 
' terest between children and circus, and 
- purpose for which children went upon 


_ premises was not connected with or 
related to business 


in which circus 
_ was then engaged, but was solely for 
_ their own pleasure, amusement, and 
of curiosity.—Schock v. 
Ringling Bros. and Barnum & Bailey 
Combined Shows, 105 P.2d 838. 


~ and that of a “trespasser’, and he is 


- one who goes upon the premises of 


another either without any invitation 


express or implied or else for some 


| 
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purpose not connected with the busi- 


ness conducted on the land but goes 


nevertheless with the permission or 
the toleration of the owner.—Schock 
v. Ringling Bros. and Barnum & Bailey 


a Combined Shows, 105 P.2d 838. 
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C.C.A.Va. A possessor of land owes 
to a licensee only a duty to exercise 

_ reasonable care to disclose to him dan- 

- gerous defects which are known to 
possessor and are likely to be undis- 
-eovered by licensee, and toward a busi- 
ness visitor possessor owes additional 
duty to exercise reasonable care to 
make land safe for reception of visitor, 
‘or, at least, to ascertain actual condi- 
tion of land so that by warning visitor 
thereon possessor may give visitor op- 
portunity to decide whether to accept 
invitation or permission.—Robey vy. 
Keller, 114 F.2d 790. 

; If plaintiff, who was member of 
building committee of board of trus- 
tees of town library and who had 
undertaken active supervision of build- 
ing of library, was in fact inspecting 
building for town or for board, and 
eontractors knew that plaintiff was 
coming upon premises for such purpose 
and permitted her to do so, contractors 
owed plaintiff duty of exercising rea- 
sonable egre to maintain premises in 
safe condition, irrespective of “whether 
plaintiff had been expressly appointed 
as an inspector by town or board.— 
Robey vy. Keller, 114 F.2d 790. 

N.Y.Sup. An owner’s only duty to 
licensee is to refrain from active neg- 
ligence.—Ireland v. Complete Machinery 
& Wquipment Co., 21 N.Y.S.2d 430, 174 
Misc. 

Wash. As to a bare or mere li- 
censee, the owner or occupant of land 
owes only the duty of not willfully 
or wantonly injuring him.—Schock vy. 
Ringling Bros. and Barnum & Bailey 
Combined Shows, ne P.2d 838. 


Fla. Those who invite children, who 
have not arrived at the age of discre- 
tion, to go upon their premises are re- 

uired to exercise a relatively higher 
ame of care for their safety than for 
safety of adult invitees.—Burdine’s, Ine. 
y. McConnell, 1 So.2d 462, 

Ind.App. As regards liability for in- 
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J t 
juries sustained by six year old boy 
who fell at bottom of escalator in store 
and whose fingers were caught between 
moving parts of escalator and comb 
plate, defendant, either as storekeeper 
or common carrier, was not an “insur- 
er” of safety of the child, and was 
only liable for such negligence as could 
have been prevented by the exercise of 
ordinary prudence and foresight.—L. 8S. 
Ayres & Co, v. Hicks, 34 N.E.2d 177, 
Mo.App. Proprietors (of premises 

who invite children on them must use 
eare to keep them reasonably safe, not 
omitting precautions against injury 
from childish impulses.—Graves v. May 
Dee ee Stores Co., 153 S.W.2d 
778. 
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Pa.Super. If owner of premises 
countenances trespassing thereon by 
children to such an extent as to con- 
stitute a permissive use thereof, such 
trespassing children are ‘‘licensees’” to 
whom owner owes a duty reasonably 
to safeguard machinery on the prem- 
eet WPL y. City of Brie, 21 A.2d 


The amount of use that will bring 
otherwise private ground within the 
“playground rule” depends to a large 
extent on the circumstances of the par- 
ticular case.—Krepcho y. City of Erie, 
21 A.2d 461. 

The amount of use that will bring 
otherwise private ground within the 
“playground rule” is such as causes the 
land to be generally known in the im- 
mediate vicinity as a place of recrea- 
i ht aed y. City of Hrie, 21 A.2d 

Tex. Where a child of tender years 
accompanies its parents to store, wheth- 
er the child intended to make a pur- 
chase is not the essential fact to be 
considered in determining whether child 
was an invitee or a mere licensee, but 
the most essential fact is whether 


the premises were public or private.. 


—Carlisle v. J. Weingarten, Inc., 152 
Se 1078, reversing 120 S.W.2d 


Tex. If one uses his premises for 
private purposes he has no reason to 
expect visitors other than those especi- 
ally invited by him and is under no 
obligation to keep his premises in a 
safe condition for the protection of 
those who may enter thereon without 
his invitation.—Carlisle v. J. Wein- 
garten, Inec., 152 S.W.2d 1073, revers- 
ing 120 S.W.2d 886. 
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Mo. Child who went upon railroad 
right of way and played among piles of 
ties without invitation but with the 
knowledge of railroad company was a 
mere “licensee” and took the premises 
for better or for worse and assumed the 
risk of injury from their condition.— 
Hmery v. Thompson, 148 §.W.2d 479. 


N.Y.App.Div. Where 54-year-old in- 
fant, who was burned when he fell 
into smoldering fire which had been 
built by employee in rear of building 
then being constructed by owner of 
the property, was a trespasser or at 
most a bare licensee, owner’s only 
duty to infant was to abstain from 
affirmative acts of negligence or not 
intentionally to injure him, and re- 
covery could not be had for the inju- 
ries or for expenses and loss of serv- 
ices, in absence of proof that the in- 
juries were result of an affirmative act 
of negligence or of willful negligence 
on part of owner.—Zaia v. Lalex Real- 
ty Corporation, 25 N.Y.S.2d 1838, 261 
App.Div. 843. 

Pa.Super. An owner who permits his 
premises to be used as a playground 
for such length of time as to presup- 
pose an invitation to occupy them as 
as playground must exercise ordinary 
care to keep them in a safe condition 
but such duty does not apply to mere 
occasional or intermittent occupancy of 
land by children as a playground.— 
Riebel vy. Land Title Bank & Trust Co., 
17 A.2d 742, 143 Pa.Super. 136. 

The amount of use of premises by 
children that will bring otherwise pri- 
vate premises within the playground 
rule must to large extent depend on 
circumstances and the use contemplated 
is such as to cause the place to be 


i 
v 
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‘generally known in the vicinity as a _ 
place of recreation and its occupancy ~ 


should be shown to be of such frequen- 
cy as to impress it with obligation of 
ordinary care on part of owner.—Riebel 
v. Land Title Bank & Trust Co., 17 A. 
2d 742, 143 Pa.Super. 136. ; ; 
: § 218 — 

C.C.A.Fla. Customer of filling sta- 

tion was an “invitee’ to whom per- 


sons in charge owed the duty of keep- — 


ing the premises in a reasonably safe 
condition.—Standard Oil Co. v. Burle- 
son, 117 F.2d 412. asi 

C.C.A.Il]. Under Dlinois law, a store- 
keeper is not an “insurer” of the safe- 
ty of its patrons, but is required to 
use only ordinary care to make the 
premises as reasonably safe as may be. 
consistent with the Beechleye operation 
of the business.—Brunet v. SITS 
Kresge Co., 115 F.2d 713. 

C.C.A.Tenn. Intestate who sustained 
fatal injuries in -fall down elevator 
shaft when he went into unlighted ves- 
tibule of defendant’s building to deliv- 
er food and drink to defendant’s. em- 
ployee working on fourth floor in -re- 
sponse to employee’s request was im- 
pliedly if not expressly an ‘invitee’ on 
defendant’s premises, and it was de- 
fendant’s duty to use ordinary care and 
prudence to see that its premises were 
reasonably safe for his  visit.—Mc- 
Cowat-Mercer Printing Co. v. Taylor, 
115 F.2d 868, affirming Taylor v. Mc- 
Gow at Moncer Printing Co., 27 F.Supp. 


C.C.A.Va.. The difference between the 
status of a ‘licensee’ and an “invitee” 
arises out of fact that a licensee comes 
on property for his own. benefit or 
pleasure, whereas an invitee comes at 
express or implied invitation of occu- 
pant for purposes connected with busi- 
ness in which occupant is engaged, and 
usually, an “invitation” will be in- 
ferred where visit is of’ common in- 
terest or mutual advantage to parties, 
while a “license” will be inferred where 
object is mere pleasure or benefit to 
visitor.—Robey vy. Keller, 114 F.2d 790. 
. The distinction between a visitor who 
is a mere “licensee” and one who is 
on premises by invitation turns on na- 
ture of business that brings him there 
rather than on words or acts of owner 
which precedes ‘his coming, and per- 
mission involves leave and license but 
gives no right, and, in general _ sense, 
one upon premises of another by in- 
vitation is a ‘“‘licensee,” but in a tech- 
nical sense, to come upon premises un- 
der implied invitation means more than 
a mere license and means that visitor 
is there for a purpose connected with 
business in which occupant is engaged. 
—Robey v. Keller, 114 F.2d 790. 


Where plaintiff who was member of 
building committee of board of trus- 
tees of town library and who had un- 
dertaken active supervision of building 
of library was injured by falling of 
defective scaffold while plaintiff was 
upon town property while contractors 
were constructing library thereon, for- 
ma! or written authority from town or 
board of trustees was not necessary to 
clothe plaintiff with status of an ‘‘in- 
vitee,” in determining contractors’ lia- 
bility - for ‘injuries, irrespective of 
whether plaintiff was authorized repre- 
sentative of town or board.—Robey v. 
Keller, 114 F.2d 790. 


D.C.Cal. A party inviting the pub- 


lic for gain to its premises must pro- ~ 


vide an adequate degree of general su- 
pervision, to keep them in condition 
with reasonable apprehension of the 
risks, which reasonable thought may 
anticipate, and if such party maintains 
a special device for use of the public, 
the party must guard against risks rea- 
sonably to be perceived, within the 
range of apprehension.—Weiner v. May 
Department Stores Co., 35 F.Supp. 895. 

Ala. Actions for injuries to invitee 
slipping and falling are all decided on 
application of same principles of law, 
but as applied to their respective cir- 
cumstances.—Norwood Clinic v. Spann, 
199 So. 840, 240 Ala. 427. 

Ala. A person who was on premises 
of filling station to purchase gasoline 
and who had gone to office to sign a 
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‘credit ticket was an “invitee”, and it 
was duty of operators of station to 
exercise reasonable care to keep prem- 
ises in a reasonably safe condition to 
prevent injury to him, though they were 
not insurers of his safety.—Standard 

Oil Co. v. Gentry, 1 So.2d 29. 

Ala. A person who was on premises 
of filling station to purchase gasoline 
and who had gone to oflice to sign a 
eredit ticket was an “invitee’, and it 
was duty of operators of station to ex- 
ercise reasonable care to keep premises 
in a reasonably safe condition to pre- 
vent injury to him, though they were 
not insurers of his safety.—Standard 
Oil Co. v. Gentry, 1 So.2d 29. 

, Cal.App. A truck driver. delivering 

truckload of sugar to baking company 
- was an “invitee” to whom baking cora- 

pany owed duty to exercise only ordi- 
nary care for protection of driver on 
company’s premises,—Kunari v. Gravem- 

Inglis Baking Co., 104 P.2d 44. 

Cal.App. One may be an invitee up- 
on a certain portion of premises of an- 
other for-a proper purpose, and yet 
may become a mere licensee on other 
portions of the property, dependent up- 
on the particular circumstances.—Mar- 
tin v. Fox West Coast Theatres Corpo- 
ration. 108 P.2d 29, 41 Cal.App.2d 925. 

Cal.App. In determining whether de- 

fendant in personal injury action by 
invitee was negligent, and, if so, 
whether his negligence was the sole 
proximate cause of invitee’s injuries 
_and whether invitee was negligent, and, 
if so, whether his negligence contribut- 
ed to his injuries, jury were privileged 
to consider the defendant’s statutory 
obligation to an invitee on his prem- 
ises as well as his contractual duty.— 
Beck vy. Sirota, 109 P.2d 419. __ 

Cal.App. A restaurateur’s duty to 
exercise ordinary care for safety of in- 
vitees requires restaurateur installing 
terrazzo floor to take precaution not to 
allow floor to become or remain wet 
while invitees are present, and to see 
that mopping is done in such a man- 
ner as effectually to dry the surface 
mopped before an invitee is permitted 
to walk on such surface, and invitee 
is not required to look for wet floors. 
—Hechler v. McDonnell, 109 P.2d 426. 

The keeper of a public place of busi- 
ness is bound to keep his premises in 
a safe condition and must use. ordi- 
nary care to avoid accidents or injury 
to those properly entering upon prem- 
ises on business.—Hechler v. McDon- 
nell, 109 P.2d 426. 

Cal.App. A storekeeper is not an “‘in- 
surer” of the safety of an invitee who 
enters his premises.—Wills v. J. J. 
Newberry Co., 111 P.2d 346. 


Cal.App. A storekeeper is not re- 
sponsible for the act of another using 
his premises in a manner not intended 
or contemplated, unless storekeeper had 
actual knowledge of condition created 
by other person or it had existed for 
such a period that he should be charged 
with knowledge of it and, by use of 
ordinary Care, should have discovered 
such condition. and guarded against re- 
sulting injury.—Wills v. J. J. Newber- 
ry Co., 111° P.2d 346. 

Colo. The owner of business prem- 
ises is liable for bodily harm sustained 
by invitee as result of unsafe condition. 
—Peters y. Schillig-Secott Lumber Co., 
111 P.2d 898. 

Conn. A store owner in treating a 
floor may use wax or oil or other sub- 
stance in the customary manner with- 
out incurring liability to an invitee 
who slips thereon, unless the owner is 
negligent in the materials he uses or 
the manner of applying them.—Stanco 
v. H. L. Green Co., 17 A.2d 512, 127 
Conn. 422, 

In an action by an invitee who 
slipped on the floor of defendant’s de- 
partment store, the specific question 
which the jury must ultimately decide 
was whether the plaintiff had proved 
by a fair preponderance of the eévi- 
dence that defendant was negligent in 
not exercising reasonable care to have 
and keep its premises reasonably safe 
for such use by plaintiff as it might 
reasonably anticipate.—Stanco v. H. L. 
Green Co., 17 A.2d 512. 127 Conn. 422, 
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_ NEGLIGENCE — 


Kan, A person who for a number of 
years had been regular customer of 
restaurant was “invitee” to use toilet 
facilities which were required by law 
and which everyone was permitted to 
use, and was not a “licensee” or “‘tres- 
passer’, notwithstanding that person 
had to leave that portion of premises 
containing lunch counter and enter pas- 
sageway to get to toilet, and that per- 
son had not received specific invitation 
or special permission on occasion in 
question to use toilet, and that he had 
not made an actual purchase prior to 
falling into open trap door in passage- 
way leading to toilét, and that he had 
not definitely determined to make a 
specific purchase presently but had en- 
tered restaurant in keeping with long 
established custom of patronizing res- 
taurant whenever he was in city. Gen. 
St.1935, 36-111. 36-113—Campbell v. 
Weathers, 111 P.2d 72, 153 Kan. 316. 

A person entering place of business 
without any intention of presently or in 
the future becoming a customer is not 
an “invitee” because of absence of basis 
for any thought of mutual benefit.— 
Campbell v. Weathers, 111 P.2d 72, 153 
Kan. 316. i 

La.App. <A storekeeper is not an in- 
surer of patrons’ safety, and he need 
not keep his floors and passageways 
in perfect condition, but must exercise 
only ordinary care and prudence to 
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keep them in reasonably safe condition 


for the patrons.—Lawson v. D. H. 
Holmes Co., 200 So. 163. 

Facts that it had been raining and 
that vestibule of department store 
was wet causing passageway to be 
slippery were insufficient in themselves 
to render department store owner li- 
able for death resulting from injuries 
to patron who slipped on iron slab 
covering step leading to sidewalk.— 
erie v. D. H. Holmes Co., 200 So. 

La.App. A storekeeper is not “in- 
surer” of his patrons’ safety, and hence 
is not liable for injuries to patron, 
unless storekeeper’s fault is expressly 
shown or res ipsa loquitur doctrine ap- 
plies and he fails to produce _ proof 
absolving himself from fault.—Joynes 
y. Valloft & Dreaux, 1 So.2d 108. 

The fact that corporation, operating 
candy vending counter and cold drink 
dispensing stand, permitted empty bot- 
tles to remain in other places about its 
establishment than on such counter was 
immaterial on question of its liability 
for injuries to patron as result of 
empty bottle falling from counter, in 
absence of showing that counter was 
dangerously littered with bottles or 
positive testimony that bottle which 
fell was near edge of counter.—Joynes 
v. Valloft & Dreaux, 1 So.2d 108. 

A storekeeper is not liable for in- 
juries to patron as result of presence 
of extraneous object in store, unless 
object was dangerous and allowed to 
remain a source of danger for longer 
time than that in which it should have 
been discovered and removed.—Joynes 
vy. Valloft & Dreaux, 1 So.2d 108. 

ass. Where general contractor in- 
stalling vault and door for gas com- 
pany requested that the vault door be 
unlocked in order that the frame for 
the door might be properly set and gas 
company sent office employee to the 
premises to open the door which fell 
upon the employee injuring him, gas 
company’s employee was an ‘invitee’ 
to whom contractor owed duty of due 


care.—Meehan vy. Gordon, 29 N.H.2d 
D9. 

Mich. A _ person is an _ ‘‘invitee’’ 
where, for purposes connected with 


business conducted on premises, he en- 
ters any place of business, and a sery- 
ant who enters premises on business 
of his master, in which business master 
and owner or occupant have a mutual 
interest, occupies status of an “‘invitee’’. 
—Perl v. Cohodas, Peterson, Paoli, Nast 
Co., 294 N.W. 697, 295 Mich. 325. 

Mo. The only duty owed by store- 
keeper to customer if customer was 
mere licensee was not to wantonly in- 
jure her.—Murphy v. Fred Wolferman, 
Inc., 148 S.W.2d 481. 

Mo. An invitee to another’s premises 


customers to exercise ordinary care to 
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has right to go to all portions thereof 
included within the invitation, but 


_has no right to go to places not within 
scope of invitation.—Murphy v. 


Hredian 
Wolferman, Inc., 148 S.W.2d 481. ° : 
Mo. An owner of lands is liable in 
damages to invitees for injuries occa- 
sioned by unsafe condition-of premises 
which is known tg owner and not to | 
invitees, and which owner has suffered — 
negligently to exist and of which in- | 
vitees have received no notice.—Lam- 
berton y. Fish, .148 S.W.2d 544, = | 
Mo.App. One who occunies and op- | 
erates a store and invites the public to ~ 
enter the, store is under obligation to 


keep the store in reasonably safé con-— 
dition for their use, and customers are 
obligated to use ordinary care for their 
own safety.—Perringer v. .Lynn Food 
Co., 148 S.W.2d 601. “ 

Whether operator of store has exer- — 
cised required ordinary care to keep. 
store in reasonably safe condition for 
use of customers, and whether custo- 
mers have used ordinary care for their 
own safety, depend on facts of the par- 
ticular case.—Perringer v. Lynn Food 
Co.. 148 S.W.2d 601. ee 

Nev. A customer entering premises 
at the proprietor’s express or implied 
invitation has a right to use toilets 
thereon on express or implied invita-— Mi 
tion from the proprieter, provided the ~ 
entry on the premises was for the pur- _ 
pose of transacting business with the 


proprietor and was made during ordi- | “4 


: 
nary business hours, in an orderly 4 


manner, on business in which the pro- — 
prietor was interested, as regards the ~ 
proprietor’s liability for defects on the 
premises.—Seavy v. I. X. L. Laundry 
Co., 108 P.2d 853. a 

N.Y.App.Div. A storekeeper was not 
liable for injuries sustained by cus- 
tomer who fell on floor during process 
of washing thereof by storekeeper’s 
porter.—Walz v. Paul Helfer, Ine. 23 _ 
N.Y.S.2d 782, 260 App.Div. 677. Hoes 


N.Y.App.Div. Where plaintiff who — 
was in market to purchase home ob- | 
served a “for sale” sign on premises. — 
on which a “no trespassing” sign was — 
also located, entered courtyard, and 
after ringing basement doorbell and — 
receiving no response walked to center 
bay window to look into basement and zr 
stepped on iron grating which col- — 
lapsed and precipitated plaintiff into an 
opening 12 or 14 feet deep, even if the 
“for sale’ sign was an implied invita- 
tion to plaintiff to enter courtyard and 
go to basement door, it was no invita- ~ 
tion to walk over to the center bay 
window after ringing bell and receiving © 
no response, and owner of premises 
was not guilty of actionable negligence 
and was not lable for injuries sus- 
tained by plaintiff—Gillen vy. Home ~— 
Owners’ Loan Corporation, 24 N.Y¥.S.2d 
493, 260.App.Div. 1031. AS) 

N.C. A storekeeper was not “‘insur- 
er” of safety of persons entering store 
for purpose of making purchases, and. 
“res ipsa loquitur’’ doctrine is inap-_ 
plicable in action against such keeper 
for injuries to customer slipping and — 
falling on greasy floor of store.—Pratt 
v. Great Atlantic & Pacific Tea Co., 12 
S.E.2d 242, 218 N.C. 732. 

Pa. One who holds his premises 
open for the reception of business visi- 
tors owes them a duty of having the 
premises in a reasonably safe condition 
so that visitors will not be unneces- 
sarily or unreasonably exposed to dan- 
ger, and to give adequate warning of 
any failure to maintain premises in 
that condition.—Rogers v. Max Azen, 
Inc.,2 16 A.2d 529, 340 Pa. 328. 

The law requires only that premises 
held open for the reception of business 
visitors be so constructed and main- 
tained that they can be used without 
danger by persons using ordinary care 
for their own safety, and ordinarily no 
liability attaches for injuries from al- 
leged dangers or defects which were 
obvious or known to the person in- 
jured.—_Rogers v. Max Azen, Inc., 16 A. 
2d 529, 340 Pa. 328. ; 

Pa. Owner of land upon which per- 
sons come by invitation, express or 1m- 
plied, must maintain it in a reasonably 
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safe condition for contemplated uses 
and the purposes for which the invita- 
tion was extended or give warning of 
any failure to maintain it in that con- 
dition.—Burckhalter v. F. W. Wool- 
worth Co., 16 A.2d 716, 340 Pa. 300. 
Where manager of store placed plat- 
form scale in vestibule and locked one 
of two swinging doers located at store 
entrance in order to prevent customers 
from entering store after closing hour, 
the placing of the scale in the vesti- 
my bule did not involve unreasonable risk 
‘to customers, and a customer who could 
have seen the scale but who was not 
looking in its direction and fell over 
it as she left the store when she 
stepped to-left in order to avoid peo- 
ple who were standing in vestibule in 
front of her, was guilty of negligence 
which was-the sole cause of the acci- 
dent and precluded recovery for inju- 
ries sustained.—Burckhalter vy. F. W. 
ile pea Co., 16 A.2d 716, 340 Pa. 


Pa. Where independent~contractors 
"were engaged by owners of building to 
- paint smokestack, and work being per- 
formed at time of accident by contrac- 
tors’ employee who was being hoisted 
to top of smokestack in boatswain’s 
_ chair attached to owners’ gantline, for 
purpose of attaching contractors’ rig- 
ging to top of smokestack, was for mu- 
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_-—~—s was lawfully on premises by implied 
invitation of owners, who were in duty 
bound to use reasonable care for em- 
- ployee’s safety.—Sorrentino vy. Graziano, 
- 17 A.2d 873, 341 Pa: 113. 

_ PaSuper. A salesman who was sit- 
ting in waiting room in defendant’s 
place of business expecting to inter- 
view him and sell him goods when 
glass sash in inside partition fell upon 
 plaintiff’s head was a ‘‘business visitor’ 
or “invitee” to whom defendant owed 
affirmative duty of keeping premises 
reasonably safe, and of giving warning 
of any failure to maintain them in 
- that condition—Hartman y. Miller, 17 
- A.2d 652, 148 Pa.Super. 143. 

An owner of premises is not liable 
to business visitor for dangerous con- 
dition of premises which would not 
have been disclosed by a. reasonably 
- careful inspection, even though no such 
inspection has been made, the owner 
not being an “insurer” of the visitor’s 
 gsafety.—Hartman vy. Miller, 17 A.2d 
~ 662, 143 Pa.Super. 143. 

B Pa.Super. Store owner 


is not an “in- 
‘surer” of the safety of his customers 
against gD EY but his duty can be 
discharged only by the exercise of rea- 
sonable care for safety of customers.— 
Christman v. Segal, 17 A.2d 676, 143 
_ Pa.Super. 87 
_ The owner of premises upon which 
‘persons come by invitation, express or 
implied, must maintain such premises 
in a reasonably safe condition for the 
contemplated uses thereof and the pur- 
poses for which the invitation was ex- 
et tended.—Christman v. Segal, 17 A.2d 
> 676, 143 Pa.Super. 87. 


¥ Pa.Super. When owner of premises 

invites another to his place of business, 
the owner assumes toward the invitee 
certain duties, and if owner negligent- 
ly permits a danger of any kind to 
4 exist which results in injury to. the 
‘ invitee, without negligence on invitee’s 
part, owner is answerable for conse- 


i j 
: uences of such injury.—Saar v. Saar, 
; 7 A.2d 745. 

Pa.Super. A salesman who was sit- 


ting in waiting room in defendant’s 
place of business expecting to interview 
him and sell him goods when glass 
4 sash in inside partition fell upon plain- 
e tiff’'s head was a “business visitor’ or 
! “invitee’’ to whom deferdant owed af- 
firmative duty of keeping premises rea- 
sonably safe, and of giving warning 
‘ of any failure to maintain them in 
i that condition—Hartman vy. Miller, 17 
é A.2d 652, 143 Pa.Super. 143. 
BA Pa.Super. A customer in department 
_ gtore, who was injured when she fell 
, into an open trapdoor, did not lose her 
status as an “invitee’’ when a sales- 
woman was conducting her to a toilet, 
since ordinarily such facilities are as 
much a part of the premises to which 
customers are invited as a floor devot- 


NEGLIGENCE 
ed to the display and sale of merchan- 
dise.—Christman y. Segal, 17 A.2d 676. 
143 Pa.Super. 87. : 

A customer who was injured when 
she fell-into an open trapdoor while be- 
ing conducted to a toilet in department 
store by saleswoman had right to as- 
sume that facilities offered were those 
provided for customers of store gen- 
erally, and, even if toilet was main- 
tained for accommodation of employees 
only and customer’s use was permis- 
sive, such fact did not affect custom- 
er’s status as—an “invitee’’.—Christman 
zs Segal, 17 A.2d 676, 143 Pa.Super. 


Pa.Com.Pl. Where plaintiff is a 
business visitor, the defendant operator 
of a gasoline service station owes him 
the duty of using reasonable and ordi- 
nary care to keep the premises in a 
safe and suitable condition, so that the 
plaintiff will not be exposed unneces- 
sarily or unreasonably to danger.— 
Cronin v. Fillipone, 57 Montg. 24, 

Tex.Civ.App. While storekeeper is 
not insurer of his customers’ safety 
while in store, he must exercise ordi- 
nary care to keep store premises in rea- 
sonably safe condition for their protec- 
tion.—R. EH. Cox Dry Goods Co. v. 
Kellog, 145 S.W.2d 675, error refused. 

Fex.Civ.App. The owner of premises 
is liable to invitees only for injuries 
resulting from hidden and unknown 
defects or conditions, but is not re- 
quired to keep premises safe for in- 
vitees in so far as open, obvious and 
known defects and conditions are con- 
cerned.—Hausman Packing Co. v. Bad- 
wey, 147 S.W.2d 856, error refused. 


Wash. An “invitee’’ is one who is 
either expressly or impliedly invited 
onto the premises of another for some 
purpose connected with the business 
in which owner or occupant of premises 
then engaged, or which he permits to 
be conducted thereon, and to establish 
such relationship there must be some 
real or supposed mutuality of interest 
in subject to which visitor’s business 
or purpose relates.—Schock v. Ringling 
Bros. and Barnum & Bailey Combined 
Shows, 105 P.2d 838. 

§ 219 

Cal. One invited to do work on the 
premises of another may recover from 
the owner for injuries received owing 
to the dangerous condition of the 
premises known to the owner but not 
known to the person so invited, but 
the owner is not bound to _ keep “his 
premises absolutely safe and is only 
required to use ordinary care.—Ding- 
man v A. F. Mattock Co., 104 P.2d 
26, superseding 96 P.2d 821. 
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: § 222 

C.C.A.Minn. Owner of gasoline sery- 
ice station owed invitee on vremises 
the duty of exercising ordinary care 
for his safety, but was not an insurer 
thereof.—Champlin Refining Co. y. 
Walker, 113 F.2d 844. 

Cal.App. In_ invitee’s ‘action against 
owner of premises for injuries allegedly 
sustained at two different times while 
delivering sugar to owner, the second 
injury, if invitee was practically un- 
conscious at time thereof as result of 
first injury, was a direct and continu- 
ing result of first injury, and all 
questions of negligence would relate 
back to time of first injury.—Funari vy. 
Piaahcinaan ey Baking Co., 104 P.2d 


§ 223 

Cal.App. A truck driver delivering 
truckload of sugar to baking company 
was an “invitee” to whom baking com- 
pany owed duty to exercise. only ordi- 
nary care for protection of driver on 
company’s premises.—Funari v. Gravem- 
Inglis Baking Co,, 104 P.2d 44. 
_An owner of premises sued for in- 
juries sustained by invitee could as- 
sume that invitee would perceive thut 
which would be obvious to invitee on 
oe ney vee of ere senses,— 

nari v. ravem-Inglis Bakin h 
104 P.2a 44, 3 sy 

Mo.App. The owner or occupant of 
lands or buildings who directly or by 
implication invites others to go thereon 
owes such others the duty to exercise 
ordinary care to have the premises in 


ere 
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safe condition and if 
pe 


a reasonably 
‘there are hidden dangers must 
dinary care to warn of such dangers.— Reg 
Cates v. Evans, 142 S.W.2d 654. é 


Where woman leaving drug _ store 1 
through sufficiently lighted passage- | 
way leading into building lobby, which 
exit she had never used before, opened 
door and fell when she failed to ob- 
serve three or four-inch step-down be- ; 
cause her attention was fixed on dis- 4 
play in window across lobhy, store 
owners were not negligent and woman 
could not recover: for injuries, since 
there was no hidden danger and since 
to hold owners liable would make them 
liable as insurers and not because of 
Regan Sala v. Evans, 142 S.W.2d 


§ 226 

©.C.A.Va. One who enters upon 
premises in performance of. duty occu- 
pies status of an “invitee” with respect 
to duty owed him by owner or person 
in charge of premises.—Robey v. Keller, 
114 F.2d 790. 

A “business visitor” is a person who | 
is invited or permitted to enter or re- 
main on land in possession of another 
for a purpose directly or indirectly 
connected with business dealings be- 
an them,—Robey v. Keller, 114 F.2d 


§ 235 A 

Ark. A store owner {is required to 
exercise only ordinary care to keep his 
place of business in reasonably safe 
condition for customers.—Kroger Gro-, 
cery & Baking Co. v. Dempsey, 143 S. 
W.2d 564. 

Cal.App. The ground of lability of . ‘ 
an owner or occupant of premises:to an ‘ 
invitee for injuries occasioned by un- 
safe condition of premises is the own- 
er’s or occupant’s superior knowledge 
of perilous instrumentality and danger 
therefrom to persons going upon prem- 
ises, and when perilous instrumentality 
is known to owner or occupant and not 
known to invitee, recovery against 
owner or occupant for injuries  re- 
ceived by invitee is permitted.—Morton 
vy. Manhattan: Lunch Co., 106 P.2d 212. 

In action by invitee against owner 
or occupant of premises for injuries 
occasioned by unsafe condition’ of 
premises, recovery cannot be had when 
Owner or occupant has no knowledge 
of danger, where’ invitee has such 
knowledge, where danger is obvious, or 
where invitee is guilty of contributory 
negligence, but it is not necessary to 
recovery that invitee prove all of such 
elements or that he prove any one of 
them by direct and. positive evidence, 
proof of circumstances from which a 
reasonable inference may be drawn be- 
ing sufficient.—Morton vy. Manhattan 
Lunch Co., 106 P.2d 212. 


Cal.App. An invitee to premises in 
the process of construction is invited 
to use the premises in its then condi- 
tion, and the equipment thereon for its < 
ordinary functions.—Irvine vy. J. F. 
Shea Co., 107 P.2d 80. 

Cal,App. The owner or occupant of 
premises only owes due or ordinary 
eare to an invitee and is not an insurer. 
—Reinhard vy. Lawrence Warehouse Co., 
107 P.2d 501. 


Knowledge of defect is the basis up- 
on which liability of owner to an in- 
vitee rests.—Reinhard v. Lawrence 
Warehouse Co., 107 P.2d 501. 


La.App. A store proprietor must ex- 

ercise ordinary prudence to keep aisles, 
passageways, floors, and walks in rea- 
sonably sate condition for his custom- 
ers who are on the premises by his 
implied invitation—Greeves v. S. H. 
Kress & Co., 198 So. 171. 
_ Mich. An invitation to enter prem- 
ises carries with it the duty towards 
persons invited to provide reasonably 
safe means of ingress and egress.— 
Perl v. Cohodas, Peterson, Paoli, Nast 
Co., 294 N.W. 697, 295 Mich. 325. 

If plaintiff was upon defendant’s 
premises as an invitee when plaintiff 
was injured due to alleged detective 
condition of premises, defendant’s duty 
toward plaintiff was to use the care 
that an ordinarily careful and prudent 

erson would use under game or simi- 
ar circumstances to avoid causing in- 


jury to pl 
-—Perl v. Cohodas, Peterson, Paoli, Nast 
—Co., 294 N.W. 697, 295 Mich. 325. 
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aintiff or to public generally. 


Mo.App. The rule with respect to 
duty which owner or occupant of land 
owes to an invitee is that an owner 


is liable to those coming thereon, using 


due care, at his invitation or induce- 
ment, on any business to be transacted 
with or permitted by him, for injury 
occasioned by unsafe condition of 
premises, which is known to him and 
not to them, and which he hag suffered 
negligently to exist, and of which they 
have received no notice, but there is no 
liability for injuries from dangers that 
are obvious or as well known to person 
injured as to owner or occupant.—Hor- 
vath v. Chestnut Street Realty Co., 144 


'S.W.2d 165. 


N.C. The Supreme Court is reluctant 
to advance standard of due care owed 
by storekeeper to customer to such an 
unreasonable length as would practi- 
eally put every accident in category 
of actionable negligence, or make a 
storekeeper the insurer of the safety 
of his customers.—Griggs v. Sears, Roe- 
es & Co., 10 S.E.2d 623,).218 (N.C. 
166. 

The measure of due care owed by 
storekeeper to customer is that of the 
ordinarily prudent, not the perfectly 


prudent, man.—Griggs y. Sears, Roe- 
oan & Co., 10 S.B.2d 623, 218 N.C. 
166. 

Pa.Com.Pl. The duty to keep prem- 


ises safe for invitees applies only to de- 
fects not known by the invitee and not 
observable by him in the exercise of 
ordinary care.—Chadwick y. Reading 
Fair Co., 33 Berks 11. i 

Tenn.App. The mere ownership or 
occupancy of premises does not render 
one liable for injuries to persons en- 
tering them even when the visitor is 
an invitee since the owner is not an 
insurer.—Park y. Sinclair Refining Co., 
142 S.W.2d 321. 


W.Va. A person does not insure the 
safety of others whom he invites on his 
premises for business or other purposes 
put he must be prudent to render the 
premises reasonably safe for the visit. 
—Spears v. Goldberg, 11 S.H.2d 532; 
Spears v. Goldberg, 12 S.EH.2d 513. 

§ 248 

Il.App. Where an_ i11-months-old 
child, which was being carried by its 
father, was injured when the father 
slipped on wet entranceway to defend- 
ant’s sporting goods store, which the 
father was entering for purpose of ex- 
changing a pair of basketball shoes 
which he had purchased from defend- 
ant, and defendant had not warned the 
public that it did not desire children 
in its store, defendant, although not an 
insurer, was liable for child’s injuries, 
notwithstanding that defendant did not 
have goods in the store that could be 
sold for use of child, and child could 
not be charged with contributory neg- 
ligence.—Kremer v. Vim Co., 28 N.H.2d 
811, 306 Ill.App. 476. 
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Ind.App. The occupier of land in 
close proximity of a highway owes 
duty to prayeling, public to exercise 
reasonable care to prevent injury to 
travelers from any unreasonable risks 
created. by such occupier which he had 
suffered to continue after he knew or 
should have known of their existence, 
in cases where occupier could have 
taken reasonable precaution to avoid 
harm to travelers.—Pitcairn v. White- 
side, 34 N.H.2d 943. 

The traveling puviig is entitled to 
make free use of highways and streets 
and an occupier of land which is ad- 
jacent to or in close proximity of such 
highway or street, cannot so use prop- 
erty occupied as to interrupt or inter- 
fere with exercise of such right by ere- 
ating or maintaining a condition that 
is unnecessarily dangerous.—Pitcairn vy. 
Whiteside, 34 N.H.2d 943. ; 

Ohio App. City’s fire equipment 
which was placed partly on oil com- 
pany’s premises and partly on right 
of way adjacent thereto while fire 
department was fighting fire was not 
“adjoining property” within meaning 
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of ordinance making owner of prem- 
ises liable for damages caused by cer- 
tain distinct hazards to ‘adjoining 
ged AN Lao dees of Youngstown  v. 
ities Service Oil Co., 31 N.H.2d 876, 
66 Ohio App. 97. f 
Pa. Occupier of building was not in- 
surer of safety of persons passing on 


highway in front of premises but its 


duty was one of reasonable care.— 
Doerr v. Rand’s, 16 A.2d 877. 

Pa.Super. A possessor of land who 
creates or maintains thereon an ex- 
cavation or artificial condition so near 
an existing highway that he realizes 
or should realize that it involves an 
unreasonable risk to others accidentally 
brought into contact therewith while 
traveling with reasonable care upon 
highway, is subject to liability for 
bodily harm thereby caused to them. 
—Schaut v. Borough of St. Marys, 14 
A.2d 583, 141 Pa.Super. 388, 
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D.C.Cal, A party inviting the public 
for gain to its premises must provide an 
adequate degree of general supervision, 
to keep them in condition with reason- 
able apprehension of the risks, which 
reasonable thought may anticipate, and 
if such party maintains a special de- 
vice for use of the public, the party 
must guard against risks reasonably to 
be perceived, within the range of ap- 
prehension.—Weiner v. May Depart- 
ment Stores Co., 35 F.Supp. 895. 

Cal.App. The doctrine of ‘so use 
your own as not to injure another’s 
property” was inapplicable to action for 
wrongful death of welder caused by ex- 
plosion of dehydrator tank upon which 
welder was working, where decedent, 
and not defendants, was using the prop- 
erty at time of the explosion. Code Civ. 
Proce. 3 377.—Hinds v. Wheadon, 115 
P.2d 35. 

Fla. As respects liability for injury 
to truck driver by breaking of rig tree 
used as a mast in loading logs, defend- 
ants employed to load logs were guilty 
of negligence if they picked an un- 
sound rig tree, if they used unsound 
guy wires, if skidder and engine were 
of inadequate size and power, or if 
they attempted to hoist logs by rac- 
ing motor of skidder and then lifted 
logs by starts and jerks, and such ac- 
tion caused or helped to cause rig tree 
to fall—Putnam Lumber Co. y. Berry, 
2 So.2d 1338. é 

Mo.App. One using dangerous in- 
struments, machinery, or _ vehicles, 
when he knows infants are in close 
*proximity, must use a degree of cau- 
tion, skill and diligence not required 
of him in the case of mature persons. 
—Graves v. May Department Stores 
Co., 153 S.W.2d 778. 


N.Y.City Ct. A fisherman was not li- 
able to spectator for injuries sustained 
when fish, being pulled out of water 
by fisherman, slipped off hook, causing 
hook and line to snap back in direc- 
tion of spectator, in whose eye the hook 
was imbedded, where record failed to 
show that fisherman in excitement of 
moment did or failed to do anything 
which an animated prudent person 
would have done or failed to do under 
the same circumstances,—Rabiner  v. 
Abe 28 N.Y.S.2d 533, 176 Misc. 


Pa. Owners of building, engaging 
independent contractors to, paint smoke- 
stack, impliedly invited contractor’s 
employee, who was injured when de- 
fective gantline broke while employee 
was being hauled to top of stack for 
purpose of attaching contractors’ rig- 
ing to top of ‘stack, to use gantline 
or such purpose, and were negligent 
in failing to maintain gantline in safe 
condition, notwithstanding that rigging 
could have been fastened to top of 
stack by several methods, where rais- 
ing of workman by means of gantline 
was method ordinarily adopted by 
smokestack painters and was as safe 
as any other known manner.—Sorren- 
oY v. Graziano, 17 A.2d 373, 341 Pa. 

Tex. Those who distribute a dan- 
gerous article or agent owe a degree 
of protection to the public proportion- 
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ate to and commensurate with the — 
dangers involved.—McAfee v. Travis 


Gas Corporation, 153 S.W.2d 442, re- | 
versing 181 spine AP : is 
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D.C.Cal. If in their acts while on 
plaintiff's property, employees of mov- 
ing picture company who entered and 
occupied plaintiff's packing house and — 
erected set, did not use reasonable care __ 
in view of all the circumstances, and 
damage from fire resulted, plaintiff was 
entitled theoretically to recover, and 
standard of care would be higher for _ 


= 


wrongdoer than in ordinary case, due to _ 


use of land and buildings unwittingly — oN 


without consent of owner.—Southern 
Counties Ice Co. v. RKO Radio Pi 
tures, 89 F.Supp. 157. y 
Where defendant moving picture com- — 
pany entered on and exercised complete — 
dominion over leased land and packing > 
house and continued in possession for _ 
several days without knowledge or con- 
sent of owners and lessees, defendant — 
was in good faith and mistook location — 
of land, fire resulted directly from entry — 
and exercise of dominion by defendant 
and no other intervening cause was 
shown by evidence, and defendant did — 
not exercise reasonable care in leaving 
building without guard, defendant was 
liable for loss of building by fire— 
Southern Counties Ice Co. vy. RKO | 
Radio Pictures, 39 F.Supp. 157. Rare © 
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N.Y.App.Div. Where 544-year-old in- 
fant, who was burned when he fell ~ 
into smoldering fire which had been 


the property, was a trespasser or at 
most a bare licensee, owner’s only duty 
to infant was to abstain from affirm 
tive acts of negligence or not. inteu. 4, 
tionally to injure him, and recovery 
could not be had for the injuries or — 
for expenses and loss of services, in 
absence of proof that the injuries were — 
result of an affirmative act of negli- 
gence or of willful negligence on part — 
of owner.—Zaia v. Lalex Realty Cor- — 
poration, 25 N.Y.S.2d 183. 261 App. 
Div. 843. ine 
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{ 
Statute providing that liability for 
damages caused by collision of air-. 
craft, on land or in air, shall be deter- 
mined by rules of law applicable to 
torts on land, places only normal re- 
sponsibility, without increased hazard 
of liability, upon owner of airplane and 
city operating airport. Comp.Laws 
Mich.1929, § 4816.—Finfera vy. Thomas, 
119 F.2d 28. Z 


Mo.App. One using dangerous in- 
struments, machinery, or vehicles, ca 
when he knows infants are in close 


proximity, must use a degree of cau- 
tion, skill and diligence not required — 
of him in the case of mature persons.— | 
Graves v. May Department Stores Co., | 
153 S.W.2d 778. Maids 


§ 279 N 
Cal.App. A subcontractor’s employee. 
injured by fall from joist of incomplete 
form, set up by general building con- 
tractor for pouring of concrete, while 
using it as scaffold in painting angle 
iron or brace, cannot recover damages 
from general contractor and carpenter- 
foreman, though it was impossible to 
paint brace from such form after its 
completion, as it was incumbent on 
subcontractor to provide some other 
reasonably safe means for employee to 

do such work at another more appro- 
priate time, notwithstanding contrary 
custom or policy. St.1937, pp. 308, 
309, §§ 6401-6403.—Scott v. George A. 
Fuller Co., 107 P.2d 55. 

Mass. A construction company which 
had entered into subcontract with part- 
nership whereby partnership was to 
make ‘‘caissons” for foundation of ex- 
tension to building that company was 
constructing for third party was not 
liable for injuries received when plain- 
tiff fell in hole dug for a “caisson” 
while on premises, seeking employment, 
even if company, as general contractor, 
had control of premises, and if direc- 
tion to plaintiff by member of partner- 


yar) 
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ship to return at certain time when 
plaintiff was injured to ascertain 
whether partnership would give plain- 
tiff employment was such invitation as 
to place plaintiff, at time of accident, 
in position of a business invitee of 
company.—Forgione v. Frankini Const. 
Co., 30 N.H.2d 819, 308 Mass. 29. 

A construction company which was 
constructing an extension to building 
for third party and had entered into 


_ subcontract with a partnership for con- 


struction of ‘‘caissons”’ necessary for 
foundation of extension was under no 
obligation to change method of doing 
work or to warn plaintiff of that which 
was self-evident, as respects company’s 
liability for injuries received when 
plaintiff fell into a hole which had 
been dug for a “caisson” while on 
premises looking for employment.— 


-Forgione v. Frankini Const. Co., 30 N. 


H.2d 819, 308 Mass. 29. 
“Mo. While one of essential elements 


‘of property ownership is-owner’s privi- 


lege to use property as he sees fit, 
such privilege is limited by doctrine 
expressed in maxim sic utere tuo ut 
alienum non laedas.—Clutter v. Blank- 
enship, 144 S.W.2d 119. 

Wash. A licensee must perform the 
licensed acts in a reasonable and pru- 
dent manner.—McFarland v. Commer- 
cial Boiler Works, 116 P.2d 288. 

In action for injuries by an employee 
of a boat owner against the purchaser 
of the boat engine when he fell from 
a grating inside the ship onto steel 
tanks some 20 feet below, purchaser’s 
conduct while removing the engine, in 
failing to leave engine room in a safe 
poxaision and in omitting to warn oth- 


‘ers of the dangerous condition of the 


grating, especially when it knew of the 


continued presence of other workmen, 


was negligent as a matter of law, creat- 


ed an unreasonable risk of harm and 


was proximate cause of the injuries.— 
McFarland v. Commercial Boiler 
Works, 116 P.2d 288. 

Where purchaser of a boat engine 
under a contract of sale providing that 
purchaser must remove engine from 
boat at own expense, left a grating 
and catwalk in the engine room in an 
insecure and dangerous condition, it 
was clearly foreseeable that such con- 
dition involved an unreasonable risk 
of harm to others, and the fact that 
purchaser had completed its removal 
work prior to injury to employee of 
boat owner did not relieve purchaser 
from liability since created, maintained 
and left a dangerous condition in the 
engine room.—McFarland_ vy. Commer- 
cial Boiler Works, 116 P.2d 288. 

Purchaser of a boat engine, under a 


‘contract of sale providing that pur- 


chaser must remove engine from boat 
at own expense, was under a duty to 
leave the engine room in a reasonably 
safe condition so as not to expose 
employees of boat owner to unneces- 
sary danger.—McFarland v. Commer- 
cial Boiler Works, 116 P.2d 288. 
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Pa.Super. An owner of lot with area- 
way constructed on two levels, of which 
one was even with sidewalk and the 
other 16% inches’ lower, between 
street and rear of his home, held not 
liable for injuries to pedestrian, falling 
from higher to lower level after wan- 
dering off sidewalk into areaway at 
night, since condition of property was 
not such that reasonably prudent per- 
son should have realized that it in- 
volved unreasonable risk to others ac- 
cidentally brought into contact there- 
with while traveling with reasonable 
eare on sidewalk.—Boutelje v. 'Carzian, 
16 A.2d 146, 142 Pa.Super. 275. 

Landowners may be held liable for 
injuries to passersby because of ex- 
cavations, ditches, declivities, ete., 
amounting to traps and pitfalls, so 
close to street that inadvertent step 
off sidewalk may bring injury, but are 
not required to put guards or railings 
around steps, terraces and other neces- 
sary differences in grade, not inherent- 
ly dangerous, in order to protect wan- 
derers, having no business on premises, 
from being hurt.—Boutelje v. Tarzian, 
16 A.2d 146, 142 Pa.Super. 275 
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C.C.A.La. Under Louisiana law, a 
third person can recover from house 
owner for injuries only by showing 
that house owner has been guilty of 
negligence, by not keeping his build- 
ing in repair or that accident was 
caused by a structural defect. Civ. 
Code La. arts. 670, 2315, 2322.—Da- 
roca v. Metropolitan Life Ins. Co., 121 
A Sis 

C.C.A,Ohio. Where use of concrete 
platform as support for welding ma- 
chines by ~employees of independent 
contractor which had contract for re- 
habilitation of defendant’s coke plant 
was known to and not forbidden by 
defendant which had knowledge that 
platform was unsafe, employee who had 
no knowledge of unsafe condition of 
platform could recover from defend- 
ant for injuries sustained when hurled 
to the ground below, since platform 
was a “place of employment,” work be- 
ing done was an “employment,” de- 
fendant was an “employer,” and em- 
ployee was a “frequenter” of the place 
of employment, within Ohio statutes 
relating to duty of an employer to fur- 
nish safe place of employment to em- 
ployees and frequenters of such place. 
Gen.Code Ohio, §§ 871-13(1-3, 5, 11), 
871-15 to 871-17.—American Steel & 
Wire Co. v. Sieraski, 119 F.2d 709. 

Under Ohio statutes, owner of coke 
plant which was being repaired by in- 
dependent contractor owed duty to in- 
dependent contractor’s employee to pro- 
vide the employee, while a ‘‘frequenter”’ 
of the owner’s premises, with a place of 
employment which was as safe or free 
from_danger as the nature of the em- 
ployment would reasonably permit. 
Gen.Code Ohio, §§ 871-13(1-3, 5, 11), 
871-15 to 871-17.—American Steel & 
Wire Co. v. Sieraski, 119 F.2d 709. 

C.C.A.Okl. It was duty of hotel own- 
er to furnish and maintain reasonably 
safe place for plumber and his em- 
ployee to perform work of changing ho- 
tel heating system from hot water to 
natural gas under plumber’s contract 
with hotel tenant, as such persons were 
“invitees” on premises, and owner’s 
failure to perform such duty constitut- 
ed negligence rendering him liable for 
injuries to plumber and death of such 
employee as result of explosion due to 
defective condition of steam pipes in 
building.—Hardware Mut. Casualty Co. 
v. Hilderbrandt, 119 F.2d 291. 


C.C.A.Wis. The Wisconsin Safe-Place 
statute, requiring every owner of public 
building to construct, repair or main- 
tain building so as to render it safe 
and defining “safe” or ‘‘safety’ as such 
freedom from danger to life, health, 
safety or welfare of frequenters or pub- 
lic as nature of building will reasona- 
bly permit, imposed on building owner 
higher duty than that which existed 
under common law, but such owner is 
not an insurer. St.Wis.1939, §§ 101.01 
(11), 101.06.—Sykes v. Bensinger Recre- 
ation Corporation, 117 F.2d 964. 


The duty of employer or owner of 
public building under Wisconsin Safe- 
Place statute to provide safe place for 
employees or frequenters of such build- 
ing is absolute one, but terms ‘‘safe” 
and “safety” are relative, not absolute, 
and what is safe place depends on facts 
and conditions of each case. St.Wis. 
1939, §§ 101.01(11), 101.06—Sykes v. 
Bensinger Recreation Corporation, 117 
F.2d 964. 

Cal.App. Under ordinance requiring 
lodginghouses to be equipped with fire 
escapes, notice by public authorities 
is not a “condition precedent” to -lia- 
bility for damages resulting from viola- 
tion of the ordinance.—Roxas y. Gogna, 
106 P.2d 227. 

Where building leased for lodging- 
house purposes was not equipped with 
fire escapes as required by municipal 
ordinance, and plaintiff who was em- 
ployed as a chauffeur and butler, had 
been summoned to the lodginghouse by 
his employer’s son, was compelled to 
jump from second-story window when 
front stairway caught fire, owners of 
building were liable for plaintiff’s in- 
jury.—Roxas v. Gogna, 106 P.2d 227. 

Cal.App. Actual or imputed knowl- 
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concrete as scaffold in painting angle 
iron or brace did not excuse such em- 
ployee’s negligent act in venturing out 
on joists of sueh form before its com- 
pletion or impose on general contractor 
and such foreman burden of construct- 
ing form so as to serve purpose of 
scaffolding, in absence of agreement to 
that effect between general contractor 
and subcontractor.—Scott v. George A. 
Fuller Co., 107 P.2d 55.- i 

A general building contractor is not 
liable for injuries to subcontractor’s 
employee, falling from joist of incom- 
plete form for pouring concrete while 
using it as seaffold to paint angle iron 
or brace, in absence of showing that 
general contractor or its agents had 
direction, management, control, or cus- 
tody of such employee or his employ- 
ment, as any breach of duty toward 
him was that of subcontractor in fail- 
ing to furnish all appliances and equip- 
ment essential to safe working condi- 
tions.—Scott v. George A. Fuller Co., 
107 P.2d 55. 

Cal.App. <A terrazzo floor is not in- 
herently dangerous in and of itself, 
but such a floor becomes potentially 
dangerous when it is wet.—Hechler vy. 
McDonnell, 109 P.2d 426. 

Ga.App. Where trespasser is seeking 
to recover for injury caused by danger- 
ous statical condition of premises, as in 
case of a stairway negligently con- 
structed and maintained, liability of 
owner arises only where injury has 
been occasioned by wilful and wanton 
negligence of owner or proprietor and 
where trespasser’s presence and danger 
are not in fact known, no duty arises 
on part of owner of keeping usual con- 
dition of premises up to any given 
standard except that it must not con- 
tain‘ pit-falls, man-traps, ete. Code 
1933, § 105-402.—Leach v. Inman, 12 S. 
H.2d 103, 63 Ga.App. 790. ° 

The duty to a licensee is slightly 
higher than duty to a trespasser be- 
cause licensee’s presence is at all times 
probable and some care must be taken 
to anticipate his presence, and where 
alleged injury is caused by alleged 
dangerous statical condition of stair- 
way, no duty arises with reference to 
the licensee of keeping usual condition 
of premises up to any given standard of 
safety except that they must not con- 
tain pit-falls, man-traps, ete. Code 
1933, § 105-402.—Leach v. Inman, 12 S. 
H.2d 103, 63 Ga.App. 790. 

Kan. A restaurateur must maintain 
in a reasonably sate condition the 
passageway to toilets provided for use 
and accommodation of guests. Gen.St. 
1935,.° 36-111, | 36-113.—Campbell | v. 
Weathers, 111 P.2d 72, 153 Kan. 316. 

La.App. The owner of a building is 
liable to any person rightfully on or 
near the premises if, because of a- de- 
fect, such person, being himself without 
fault, is injured. Civ.Code, arts. 670, 
2322.—Hughes v. Abate, 2 So.2d 68. 


La.App. A motorist who drove into 
service station to procure rental bat- 
tery, and who was permitted to tele- 
phone a garage which was equipped to 
render such service, and who was per- 
mitted to wait at station for garage em- 
ployee to come with battery, would be 
an ‘invitee’ to whom owner of station 
owed duty of exercising reasonable or 
ordinary care for motorist’s safety, and 
movement of automobile from place of 
safety to place of danger near grease 
rack by service station attendant would 
be a violation of such duty.—Vander- 
does v. Rumore, 2 So.2d 284, 

Mass. It is a matter of common 
observation that in entering and leavy- 
ing stores, halls, office buildings, and 
other buildings, adjoining surfaces are 
frequently at different levels, and the 
difference in level has to be overcome 
by one or more steps, of greater or 
less height, or by some other device, 
and hence such a construction is not of 
itself defective or negligent.—Sterns y. 
Highland Hotel Co., 29 N.B.2d 721, 

Generally, in the absence of some un- 
usual condition, the employment of a 
step by the owner of a building be- 
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a violation of any duty to invitees.— 
Sterns y. Highland Hotel Co., 29 N.E. 


Ba 721. 


‘Minn. Under a building code permit- 
ting the maintenance and repair of ex- 
isting buildings, provisions regulating 
stairways were inapplicable to the base- 
ment stairway of a hotel antedating the 
building code, even though the lumber 
in the stairway had been renewed, 
without changing the design, subse- 
quent to the adoption of the code, as 
regards liability to a person slipping on 
the stairway, which was steeper and 
had narrower steps: than the stairways 
contemplated by the code. Mason’s 
Minn.S8t.1927, § 1630-3 et seq—Pango- 
Aas vy. Calvet, 297 N.W. 741. 

Miss. Standards of construction are 
useful only for comparison in negligence 
cases, and, deviations from such stand- 
ards constitute “negligence” only when 
they constitute deviations from the 
standards of reasonableness.—Supreme 
Instruments Corporation v. Lehr, 1 So. 
2d 242, 190 Miss. 600, sustaining sug- 

3 ek of error 199 So. 294, 190 Miss. 


Where the nature, purpose, or extent 
of the use of steps should require 
conformity ‘to accepted standards of 
construction, so long as the steps are 
of usable dimensions, the controlling 
consideration of the question of negli- 
gence is neither the height nor tread of 
the particular step, but is the mainte- 
nance of a reasonable ratio between the 
riser and the tread which recognizes the 
pacing cadence of the average person.— 
Supreme Instruments Corporation v. 
Lehr, 1 So.2d 242, 190 Miss. 600, sus- 
ne suggestion of error 199 So. 294, 
190 Miss. 600. 

Mo.App. In invitee’s action for in- 
juries sustained in fall while descend- 
ing steps from employees’ recreation 
room in defendant’s store building, 
defendant could not escape liability on 
ground that the pulling out of a metal 
strip on outer edge of a concrete step 
for distance of about a quarter of an 
inch was a @efect so infinitesimal as 
not to constitute actionable negligence. 
—Lewis v. National Bellas Hess, 152 8. 
W.2d 674. 


N.H. The owner of premises could 
assume that everyone using steps in 
building on premises would do so in a 
natural way, and was not bound tp 
anticipate unnatural and unusual use. 
—Berquist v. F. W. Woolworth Co., 21 
A.2d 169, opinion adhered to 21 A.2d 
726. 

N.Y.App.Div. Where lieutenant of 
city fire department was injured by 
falling through hole in floor of unused 
pbuilding which he entered to extinguish 
fire, owner of building and contractor, 
whose workmen had removed walls 
from around the hole for purpose of 
dropping materials to lower floor in 
connection with removing metal and 
machinery from the building, were not 
‘liable for resulting injuries.—Schwab v. 
Rubel Corporation, 23 N.Y.S.2d 222. 

N.Y.App.Div. In action for injuries 
sustained by plaintiff in fall on steps 
leading from street to porch of prem- 
ises owned by defendants, where there 
was evidence from which jury could 
base finding that defendants negligent- 
ly failed to equip’ and maintain porch 
and steps leading thereto in proper 
condition and that accumulations of ice 
and snow dripped from porch roof 
across porch and steps, judgment for 
plaintiff was affirmed. lapper v. Zu- 
Hae 24 N.Y.S.2d 377, 261 App.Div. 
N.Y.App.Div. A steel work contrac- 
tor, obligating itself to carry out con- 
tract in conformity with all laws, 
rules, regulations, requirements and 
ordinances of federal, state, county, 
city and bureau authorities, thereby 
obligated itself to comply with provi- 
sions of law calling for the planking 
over of floors, and was liable for in- 
juries sustained by subcontractor’s 
employee resulting from failure to 
plank over the floors. Labor Law, § 1 
et seq.—Employers’ Liability Assur. 
Corporation, Limited, of London, Eng- 


use of a difference between level of 
- floor of building and sidewalk, is not 
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land, v. Post & McCord, 25 N.Y.S.2d 
52, 261 App.Div. 242. 

N.Y.App.Div. Where oil company en- 
tered into contract with individual 
whereby he was to furnish men, trucks, 
and rigging for the leveling of oil 
tanks, and when individual’s employees 
appeared at location of tanks, oil com- 
pany’s' employee immediately took 
charge and control of them, and there 
was proof that oil company’s em- 
ployee adopted a manner of leveling 
tanks which was negligent and dan- 
gerous, and that an employee of in- 
dividual was injured, employee of in- 
dividual was entitled to recover from 
oil company for his injuries.—Grimes 
v. Shell Union Oil Corporation, 29 N. 
Y.S.2d 578, 262 App.Div. 344. 

N.Y.Sup. The statutes relating to at- 
mospheric and other working condi- 
tions in factories were for the protec- 
tion of employees in the factories and 
a violation of the statutes by defend- 
ant factory owner would create a cause 
of action in defendant’s employees only 
and not in plaintiff who was employed 
by another in an industrial plant 1lo- 
cated in close proximity to defendant’s 
premises. Labor Law, §§ ~290, 299 
subd. (1).—Savage v. Mathieson Alkali 


WORKS 22 N.Y.S.2d 692, 174 Misc. 
N.¥.Sup. The use of polished marble 


or hardwood floors in public places is 
not in itself negligence, and hence no 
liability arises for injuries suffered in 
a fall on such floors resulting from such 
polished condition.—Preston v. Hudson 
River Day Line, 27 N.Y.S.2d 597, 176 
Mise. 412. 


N.Y.Sup. The plaintiff was entitled 
to recover for accident resulting from 
slushy condition of vestibule in de- 
fendant’s premises caused by tracking 
in of snow and slush by people visit- 
ing defendant’s house.—Marano y. Jen- 
sen, 29 N.Y.S.2d 346. 

Ohio App. Owner of building failing 
to provide a handrail for steps as pro- 
vided by General Code was guilty of 
negligence, but there was no presump- 
tion that such negligence was proxi- 
mate cause of an injury occurring on 
the stairway. Gen.Code, § 1006.—Miller 
Bk al ees Co., 34 N.E.2d 

Or. The location of a water tank 
above a busy thoroughfare in a large 
metropolis required a greater degree of 
care in its maintenance and use than 
would have been the case had it been 
located in a remote and lonely district. 
—Suko vy. Northwestern Ice & Cold 
Storage Co., 113 P.2d 209. 

Or. Where customer stumbles over 
object in aisle of store or slips on for- 
eign substance on floor, storekeeper is 
not liable unless he placed object or 
slippery substance in aisle, or unless he 
had actual knowledge of its presence 
or constructive notice concerning it 
arising out of its presence in the aisle 
for a sufficiently long time.—tLee Vv. 
Meier & Frank Co., 114 P.2d 136. 

The arrangement of merchandise in 
a pile in store so that there is a pos- 
sibility that merchandise may. fall 
into aisle is not ‘negligence’ unless 
storekeeper permits merchandise to re- 
main in aisle after he has received 
timely notice of its presence there or 
fails to make visits at reasonable in- 
tervals to the place so as to acquaint 
himself with its condition—Lee v. Mei- 
er & Frank Co., 114 P.2d 136. 

Pa.Super. It is not negligent con- 
struction in a store to ‘shave one floor 
at a lower level than another.—Hixen- 
baugh v. J. G. McCrory Co., 20 A.2d 
910; Hixenbaugh vy. J. G. McCrory Co., 
21 A.2d 242. 

Pa.Super. Where it appeared that 
operator of store rented a portion of 
the third floor to a tenant who sold 
electrical appliances, that customer was 
standing in front of elevator entrance 
on first floor waiting to take elevator, 
that when elevator door opened, the 
tenant rapidly and without warning 
wheeled washing machine out of ele- 
yator, that in order to avoid being 
struck, customer took two or three 
steps backwards and fell over a plat- 
form scale located about six feet from 
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entrance of elevator, the storekeeper _ 
was not liable for customer’s injuries — 
on theory that storekeeper was negli- 
eat in having scale in aisle of store.— 
urster v. Armstrong, 21 A.2d 650. 
Pa.Com.Pl, Where one is injured in 
dark garage by falling in open man- 
hole, the controlling factors in deter- 
mining the question of contributory 
negligence are the degree of darkness 
and the justification for the injured 
person’s presence in the place of dan- — 
ger.—Allender v. Scott, 57 Montg, 95. 
Pa.Com.Pl. In an action against the 
owner of a private garage for damages © 


sustained by the fall of a door of the ~ 


garage upon a child, where it was 


shown that awother child closed the — ; 


door by pushing it and it then came 
off its support and fell on the sidewalk 
and injured the child, it was held the 
pushing and closing the door was the 
proximate and an intervening cause of 
the injury of the child, for which the 
owner and lessor of the garage could — 
not be held liable-——Lehr v. Myers, 54 
York 203. 

Wis. Stairs which were covered with 


rubber mats fastened with brass strip 


projecting one-sixteenth of an inch 
above mat upon inside portion of edge 
of step and which were well maintained ~ 


and had been used for years without | 


accident were as safe as they reason- 
ably could be made, and the projection 
of the brass strip one-sixteenth of an ~ 
inch above mat was too inconsequential 
to constitute a violation of the safety 
statute and to warrant recovery against 
building owners for injuries sustained 
by plaintiff who fell down stairs._ St. 
1939, § 101.06.—Schoonmaker v. Kal- 
tenbach, 294 N.W. 794, 236 Wis. 138. 
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N.Y.App.Div. Where courtyard ele- 
vator had been in use for 20 years but — 
there was no evidence that any acci- 
dents had happened in connection with 
its operation during that period, and 
elevator had been approved by city au- 
thorities whose duty it was to make in- 
spections, building owner was under 
no obligation to make structural chang- 
es for protection of employee of con- 
tractor.—Regan vy, Highth Twenty Fifth 
Corporation, 23 N.Y.S.2d 217, 260 App. 
Div, 583. 

Building owner from which employee 
of contractor sought to recover for in- 
Juries sustained while operating court- 
yard elevator was not obliged to use 
the best methods or to have the best 
equipment or the safest place, but was 
required to have only such as were rea- 
sonably safe and appropriate for the 
business.—_Regan v. WHighth’ Twenty 
Fifth Corporation, 23 N.Y.S.2d 217, 260 
App.Div. 583. 


~ 
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Cal.App. A landowner may not con- 
struct or maintain a trap or pitfall into 
which he knows or has reason to believe 
that a trespasser will probably fall.— 
Blaylock v. Coates, 113 P.2d 256. 

The liability of landowner, who main- 
tains a trap or pitfall into which he 
knows or has reason to believe that a 
trespasser will probably fall, depends 
upon the circumstances surrounding the 
maintenance of the trap, the extent of 
the danger involved, and the compara- 
tive ease or difficulty of preventing the 
danger without disturbing or impairing 
the usefulness of the thing which is 
claimed to be trap or pitfall—Blaylock 
v. Coates, 113 P.2d 256. 


Ga.App. Where trespasser is seeking 
to recover for injury caused by danger- 
ous statical condition of premises, as in 
ease of a stairway negligently con- 
structed and maintained, liability of 
owner arises only where injury has 
been occasioned by wilful and wanton 
negligence of owner or proprietor and 
where trespasser’s presence and danger 
are not in fact known, no duty arises 
on part of owner of keeping usual con- 
dition of premises up to any given 
standard except that it must not con- 
tain pit-falls, man-traps, ete. Code 
1933, § 105-402.—Leach v. Inman, 12 
S.E.2d 103, 63 Ga.App. 790. | i 

The duty to a licensee is slightly 
higher than duty to a trespasser be- 
cause licensee’s presence is at all times 


probable and some care must be taken 
to anticipate his presence, and where 
alleged injury is caused by alleged dan- 
-gerous statical condition of stairway, 
“no duty arises with reference to the 
licensee of keeping usual condition of 
premises up to any given standard of 
safety except that they must not con- 
tain pit-falls, man-traps, ete. Code 
1933, § 105-402.—Leach v. Inman, 12 
S.E.2d 103, 63 Ga.App. 790, 
§ 292 ; 
Ga.App. Under statute imposing lia- 
bility on owner for injuries sustained 
by an invitee as result of owner’s fail- 
ure to exercise ordinary care in keep- 
ing premises and approaches safe, own- 
er or occupier of land has the duty to 
exercise ordinary care for the safety of 
his invitees in discovering defects or 
dangers in the premises or instrumen- 
_ talities thereon and he is liable for 
_ injuries resulting from such defects 
as reasonable inspection would disclose. 
Code, § 105-401.—McCrory Stores Cor- 
poration v. Ahern, 15 S.H.2d 797. 
Minn. The donor of a chattel owes 
donee duty of warning donee only of 
defects of which donor is aware and 
which might imperil donee in use of 
- ehattel—Ruth v. Hutchinson Gas Co., 
(296 N.W. 136. 
Mo.App. When one engages services 
of skilled mechanic to repair mech- 
anism, he owes mechanic duty of dis- 
closing any defect in mechanism cal- 
- eulated to render it unsafe and danger— 
ous of which he has knowledge at time, 
but he does not owe him duty of exer- 
‘cising mechanical skill and knowledge 
on his own part to make examination 
to discover unsuspected hidden defects 
before contracting for repair of defects 
that he may know exist.—Feldewerth v. 
Be Great Eastern Oil Co., 149°S.W.2d 410. 
.- Mo.App. The fact that escalator on 
“whieh store patron’s minor son was 
; injured had the latest and most im- 
_-—s proved type of guard at place of in- 
jury would not establish freedom from 
negligence, but real test of ‘“negli- 
gence”? was whether escalator was an 
instrumentality attractive and danger- 
ous to a child of tender years to such 
extent that a reasonably prudent per- 
son exercising ordinary care to keep 
His store and facilities therein neces- 
sarily used by his invitees in a reason- 
ably safe condition for their use, would 
have anticipated that a child of tender 
years might be attracted to the escala- 
tor and injured by getting his hand 
caught as did patron’s minor child, and 
in exercise of such care would have 
provided a guard to protect the child 
from such injury.—Graves v. May De- 
- partment Stores Co., 153 S.W.2d 778. 
-_N.Y.Sup. In the absence of proof of 
the continual presence of crowds creat- 
ing) a dangerous condition in a given 
place, there is no obligation upon the 
proprietor of such place to station 
guards to regulate the movement of 
traffic.—Preston v. Hudson River Day 
Line, 27 N.Y.S.2d 597, 176 Misc. 412. 
Pa, Independent contractors engaged 
by owners of building to paint smoke- 
stack, and their employee who was in- 
jured when owners’ defective gantline 
broke while employee was being hauled 
+ to top of smokestack. for purpose of 
an attaching contractors’ rigging to top of 
/s smokestack, were entitled to warning 
" from owners of owners’ failure to main- 
i tain gantline in reasonably ‘safe con- 
t dition, where owners knew of condi- 
i tion of gantline and neither employee 
) nor contractors could be expected to 
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discover the defect.—Sorrentino v. Gra- 

ziano, 17 A.2d 373, 341 Pa. 113. 

. Pa.Super. A business visitor may re- 
eover from owner of premises for in- 
juries caused by condition of the prem- 
ises unknown to the owner which was 
discoverable by him by reasonable in- 
spection.—Hartman v. Miller, 17 A.2d 
652, 143 Pa.Super. 143 

3 In determining whether grocer was 

j liable to business visitor for injuries 
sustained by visitor when glass sash 
in an inside partition located in the 
business premises fell on the visitor’s 
head, the grocer did not have duty to 
install every conceivable safety device 
to prevent the glass sash from fall- 
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ing.—Hartman y. Miller, 17 A.2d 652.° 

143 Pa.Super. 143. : : 
Pa.Super. Where a dangerous con- 
dition has been created and adequate: 
precautions have been taken to safe- 
guard public from dangers _ arising 
therefrom, no liability will be incurred 
for injury resulting from removal of 
that safeguard by third person.—Bra- 
den y. City of Pittsburgh, 18 A.2d 99, 


143 Pa.Super, 427; Braden vy. City of 
haha es 18 A.2d 818, 143 Pa.Super. 
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Wash. Where children, watching 
circus employees unload circus at rail- 
road yard, were struck by wagon 
tongue when wagon rolled off platform 
due to breaking of a rope, and em- 
ployees had repeatedly warned specta- 
tors to stay away from platform to. 
avoid danger, circus could not be held 
liable for injuries to children, since 
it was not an insurer and in exercise 
of reasonable care was not required to 
suspend its operations until it found 
that every piece of machinery and 
equipment was free from all possible 
defects.—Schock v. Ringling Bros. and 
Barnum & Bailey Combined Shows, 
105 P.2d 888. 


Ariz. A licensee is entitled to be 
warned against hidden or secret pitfalls 
on licensor’s premises and to be kept 
away from positions and situations of 
danger where the license permits him to 
be.—Western Truck Lines vy. Du Vaull, 
112 P.2d 589. 

Mass. One who enters upon premises 

where construction is going on must 
expect to encounter conditions and 
risks that naturally result from manner 
in which work is openly and visibly 
being performed, and cannot rely up- 
on barriers and safeguards which he 
might expect to find in a completed 
building, but which it is impossible or 
impracticable to maintain at various 
stages of construction work.—Forgione 
vy. Frankini Const. Co., 30 N.H.2d 819, 
308 Mass. 29. 
_Pa.Super. Landowners may be held 
liable for injuries to passersby because 
of excavations, ditches, declivities, etc., 
amounting to traps and pitfalls, so 
close to street that inadvertent step off 
sidewalk may bring injury, but are not 
required to put guards or. railings 
around steps, terraces and other neces- 
sary differences in grade, not inherent- 
ly dangerous, in order to protect wan- 
derers, having no business on premises, 
from being hurt.—Boutelje v. Tarzian, 
16 A,2d 146, 142 Pa.Super. 275. 


Pa.Super. In customer’s action for 
injuries sustained when she fell into 
an open trapdoor in aisle of depart- 
ment. store while being conducted by 
a saleswoman to toilet, jury properly 
charged store owner with negligence 
for neglect to keep trapdoor closed or 
to guard the opening.—Christman vy. 
Sears A.2d ars 143 Pa.Super. 87. 

ee Hanes v. Kenned 1941] 3 Dom. 
L.R. 39%. ne } ae 
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Pa.Super, An owner of premises is 
not liable to business visitor for dan- 
gerous condition of premises which 
would not have been disclosed by a 
reasonably careful inspection, even 
though no such inspection has been 
made, the owner not being an “insurer” 
of the visitor’s safety—Hartman v. 
Miller, 17 A.2d 652, 143 Pa.Super. 1438. 


Pa.Super. There is no general duty 
on the part of landowner to inspect 
premises for the purpose of ascertain- 
ing whether there are unknown condi- 
tions which would make the premises 
dangerous to trespassers or gratuitous 
licensees.—Riebel v. Land Title Bank 
& Trust Co., 17 A.2d 742, 143 Pa.Super. 


136. 
§ 301 

©.C.A.I1]. Under Illinois law, an 
owner or occupant of land, who by in- 
vitation, express or implied, induces or 
leads others to go on premises for any 
lawful purpose, is liable for injuries oc- 
casioned by the unsafe condition of the 
premises or its approaches, if such con- 
dition was known to him and not to 
them, and was negligently suffered to 


eat) Bic eae 


exist without timely notice to the p 
lic, or 
on such invitation, 
hidden dangers on the premises, 
owner or occupant must use ordinary 
care to give persons rightfully on the 
premises warning thereof.—Brunet v. S. 
S. Kresge Co., 115 F.2d 713. 

C.C.A.Va. A possessor of land owes 
to a licensee only a duty to exercise 
reasonable care to disclose to. him dan- 
gerous defects which are known to 
possessor and are likely to be undis- 
covered by licensee, and toward a busi- 
ness visitor possessor owes additional 
duty to exercise reasonable care to 
make land safe for reception of visitor — 
or, at least, to ascertain actual condi- 
tion of land so that by warning visitor 
thereon possessor may give visitor op- 
portunity to- decide whether to accept 
invitation or permission.—Robey  v. 
Keller, 114 F.2d 790. 

Ariz. A licensee is entitled to be 
warned against hidden or secret pitfalls 
on. licensor’s premises and to be kept 
away from positions and situations of 
danger where the license permits him 


to be—Western Truck Lines v. Du 
Vaull, 112. P.2d 589. fusatite : 
Cal. Where there is danger attend- 


ing the work which an invitee is re- 
quired to do on the premises of an- 
other, and the danger is not readily 
apparent to the eye, it is the owner’s 
duty to give reasonable notice or warn- 
ing thereof, but the owner may as- 
sume that the invitee will perceive 
that which would be’ obvious to him 
upon the ordinary use of his own 
senses and need not warn of obvious 
danger.—Dingman y, A. F. Mattock Co., 
104 P.2d 26, superseding 96 P.2d 821. 

Mass. Where a condition of premises 
is obvious to any ordinarily intelligent 
person, generally there is no duty on 
the part of the owner of the premises 
to warn of that condition.—Sterns y. 
Highland Hotel Co., 29 N.H.2d 721. 

Mass. The duty owed by the owner 
of premises to an invitee or business 
visitor is performed by giving adequate 
warning of a dangerous condition of 
premises, but there is no duty even to 
warn if the dangerous condition is ob- 
vious to any ordinarily intelligent per- 
son.—Mulkern y. Hastern S, S. Lines, 
29 N.H.2d 919. 

Mass. A construction company which 
was constructing an extension to build- 
ing for third party and had entered in- 
to‘ subcontract with a partnership for 
construction of ‘‘caissons’’ necessary 
for foundation of extension was under 
no obligation to change method of do- 
ing work or to warn plaintiff of that 
which was self-evident, as respects com- 
pany’s liability for injuries received 
when plaintiff fell into a hole which 
had been dug for a “caisson” while on 
premises looking for employment.—For- 
gione v. Frankini Const. Co., 30 N.H.2d 
819, 308 Mass. 29. 


Mo. Where patron in entering work- 
room of beauty shop observed that 
janitor was cleaning up a spot in 
hallway which wag little wider than 
doorway which patron entered, and pa- 
tron on being called to telephone was 
warned of dangerous condition of the 
floor by janitor, patron who in leay- 
ing workroom to answer phone for the 
third time fell and _ received injuries 
could not recover for injuries .from 
company managing premises, since 
there was no duty on company to re- 
peat bl Sere Pe CS iven patron. 
—Murray v, Ra ench Co., 14 i 
W.2d 623. E a 

Mo. There is no rule protecting 
those who go where they are not in- 
vited, but merely with express or tacit 
permission and: from curiosity or mo- 
tives of private convenience in no way 
connected with business or other rela- 
tions with the occupants; and a person 
incurs no liability toward such persons 
by not wae or Br ivins them from 

is premises.—Emery vy. ompson, 14 
S.W.2d 479. % nea ee 

Mo.App. The owner or occupant of 
lands or buildings who directly or by 
implication invites others to go there- 
on owes such others the duty to exer- 
cise ordinary care to have the premises 


; ae 
to those who were likely to act | 
and, if Ehereiyer © 

Piet 


L 


ra 


ue 


and if 


N.H. The owner or _ possessor of 


premises owes duty to licensee to give 


licensee reasonable information regard- 
ing existence of dangerous condition, 
not open to his observation, of which 
the owner or _ possessor knows or 
should know.—Hashim y. Chimiklis, 21 


~ Ad 166. 


' Where plaintiff after transacting bus- 
iness with defendant received permis- 
sion to use toilet located in rear of de- 
fendant’s store, defendant was charge- 
able with negligence in haying failed to 
warn plaintiff of defect in floor of toilet 
which defect had existed for some ap- 
preciable time before accident.—Hashim 
vy. Chimiklis, 21 A.2d 166. 

N.Y. If unusual hazard existed in 
building to the knowledge of owner of 
building or its agent, owner was un- 
der duty, if it had opportunity, to give 
warning of the peril to firemen enter- 
ing the building to extinguish fire. 
—Jenkins v. 313-321 W. 37th Street 
Corporation, 31 N.H.2d 503, 284 NVY. 
397, modifying 12 N.Y.S.2d 739, 257 
App.Div. 228, motion denied 25 N.H.2d 
T4482 2822 NY 5 952 

Ohio App. Where city fire depart- 
ment entered on oil company’s prem- 
ises in city to fight fire, oil company 
owed the same duty to the city as a 
licensee as it owed to the firemen as 
licensees, and the doctrine of “hidden 
dangers” applied with respect to the 
city for the protection of its fire-fight- 
ing equipment.—City ‘of Youngstown 


y. Cities Service Oil Co., 31 N.E.2d 
876, 66 Ohio App. 97. 

Pa. One who holds his premises 
open for the reception of business 


visitors owes them a duty of having 
the premises in a reasonably safe con- 
dition so that visitors will not be un- 
necessarily or unreasonably exposed to 
danger, and to give adequate warning 
of any failure to maintain premises in 
that condition.—Rogers v. Max Azen, 
Inc., 16 A.2d 529, 340 Pa. 328. 

Pa. Owner of land upon which per- 
sons come by invitation, express or 
implied, must maintain it in-a reason- 
ably safe condition for contemplated 
uses and the purposes for which the in- 
yvitation was extended or give warning 
of any failure to maintain it in_ that 
condition.—Burckhalter v. F. W. Wool- 
worth Co., 16 A.2d 716, 340 Pa. 300. 

Pa.Super. A salesman who was sit- 
ting in waiting room in defendant’s 
place of business expecting to interview 
him and sell him goods when glass 
sash in inside partition fell upon plain- 
tiff’s head was a “business visitor’ or 
“invitee” to whom defendant owed af- 
firmative duty of keeping premises rea- 
sonably safe, and of giving warning of 
any failure to maintain them in that 
eondition.—Hartman vy. Miller, 17 A.2d 


652, 143 Pa.Super. 143. 
Tenn.App. A property owner is lia- 
ble to his invitee for injuries occa- 


sioned by unsafe condition of prem- 
ises or its approaches if condition was 
known to him and not to the invitee 
and was negligently suffered to exist 
without timely notice to public or to 
those who are likely to act on such 
invitation.—Park v. Sinclair Refining 
Co., 142 S.W.2d 321. 


Wash. In action for injuries by an 
employee of a boat owner against the 
purchaser of the boat engine when he 
fell from a grating inside the ship 
onto steel tanks some 20 feet below, 
purchaser’s conduct while removing 


‘the engine, in failing to leave engine 


room in a safe condition and in omit- 
ting to warn others of the dangerous 
condition of the grating, especially 
when it knew of the continued pres- 
ence of other workmen, was negligent 
as a matter of law, created an unrea- 
sonable risk of harm and was proxi- 
mate cause of the injuries—McFarland 
v. Commercial Boiler Works, 116 P.2d 
288. 
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C.C.A.Md. One who gratuitously un- 
dertakes with another to do an act or to 
render services which he should rec- 
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ognize as necessary to the other’s bodily 
safety and thereby leads the other, in 
reasonable reliance tipon the perform- 
ance of such undertaking, to refrain 
from himself taking the necessary steps 
to secure his safety or from securing 
the then available protective aid by a 
third person or to enter upon a course 
of conduct which is dangerous unless 
the undertaking is carried out, is sub- 
ject to liability to the other for bodily 
harm resulting from the actor’s failure 
to exercise reasonable care to carry out 
his undertaking.—Conowingo Power Co. 
v. State of Maryland, to Use! of Mar- 
shall, 120 F.2d 870. 

Ark. When injury is result solely of 
the negligent act of a third person, who 
does not stand in such a relation to de- 
fendant as to render doctrine of re- 


- 
i 


- Spondeat superior ‘applicable, no liabil- 


ity attaches to defendant.—Magnolia 
A de ptse: Co. v. Melville, 150 S.W,2d 


Ark. That the negligent act which 
caused injury was done on,a person’s 
land or property will not render such 
person liable where he had no control 
over persons committing the act and 
the act was not committed on his ac- 
count, and an owner of property is not 
liable for injury thereon where a third 
person, whose negligence caused injury, 
assumes control of property without 
owner’s authority.—Magnolia Petroleum 
Co. v. Melville, 150 S.W.2d 220 

An owner or occupant of premises, 
not in a defective or dangerous condi- 
tion, is not liable for injuries caused 
thereon by acts of third persons, which 
were unauthorized, or which he had no 
reason to anticipate and of which he 
had no knowledge.—Magnolia Petrole- 
um Co. vy. Melville, 150 S.W.2d 220. 

La.App. An independent contractor 
may be held liable in damages to third 
person because of his or his servant's 
negligence or carelessness- under provi- 
sion of Civil Code that every act what- 
ever of man that causes damages to 
another obliges him by whose fault it 
happened to repair it.  Civ.Code, art. 
Behan ob Bros. v. Pierson, 2 So.2d 
71. 

La.App. Persons who were not own- 
ers of building nor the lessors of ten- 
ants when tenant’s goods were dam- 
aged through negligence of independ- 
ent contractor and were not parties in 
either capacity to contract with inde- 
pendent contractor could not be held 
liable for such damages.—West Bros. v. 
Pierson, 2 So.2d. T1. 

Mo. The basis for liability of a per- 
son, other than the actual master, for 
the act of a servant, is usually his 
personal participation in some form in 
the servant’s act.—McFarland v. Dixie 
nso & Equipment Co., 153 S.W.2d 

7 


Mo.App. The predominant question 
as to liability in every negligence case 
is by whom and by what means injury 
was inflicted, and extent or nature of 
injury itself ordinarily casts no light 
on.such guestion.—Palmer yv. Hygrade 
Water & Soda Co,., 151 S.W.2d 548. 

Pa.Super. A mortgagee’s actual con- 
trol and possession of mortgaged 
premises, and not merely mortgagee’s 
receipt of rentals, is necessary to 
make mortgagee liable to third persons 
in tort for failure properly to main- 
tain mortgaged premises.—Zisman_v. 
City of Duquesne, 18 A.2d 95, 148 Pa. 
Super. 263. 

Pa.Super. Where tenant of portion 
of third floor of store had privilege of 
using elevator, the storekeeper was not 


liable for injuries to customer caused’ 


by unexpected negligent conduct of 
tenant.—Wurster v. Armstrong, 21 A, 
2d 650. 

Tex.Civ.App. One person may not be 
held liable for damages caused solely 
by the act of another over whom he has 
no control—Fort Worth & R. G. Ry. 
Co. y. Pickens, 153 S.W.2d 252, error 


granted. 
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N.Y.Sup. At common law, generally 
an owner of land ceases to be liable in 
negligence for condition of land when 
premises pass out of his control before 
injury results, but such rule is not the 
general rule in case of a nuisance.— 


r §eeng 4 


Wenzel v. Duncan, 24 N.Y.S.2d 192, 175 
Misc, 554. 
§ 317 


N.Y.Sup. One who occupies land at 
invitation of owner and for purpose of 
conferring benefit upon owner should é 
not be required to assume any greater 
burden of care to prevent injury to li- br 
censee than that borne by the owner.— — 


Ireland v. Complete Machinery & 
Equipment Co., 21 N.Y¥.S.2d 430, 174. — 
Mise.. 91. an AS S 
§ 318 a, 
N.Y.Sup. Where independent con- — 


tractor installed primer pump in al- 
ley at invitation of landowner for pur- 
pose of pumping water out of base- — 
ment, and 14 year old boy who was 
either a trespasser or bare licensee! 
was injured when he placed hand on 
pump, contractor, clothed with right — 
of owner, was only under the duty to 
abstain from inflicting injury wilfully 
or by active negligence, and boy was 
not entitled to recover for injury in} 
absence of prone that injury was in- 
flicted wilfully or by active negligence. 
—Ireland v. Complete Machinery & 
Equipment Co., 21 N.Y.S.2d 430, 174 
Mise. 91. § 

,Wash. The purchaser of a boat en- — 
gine under a contract of sale providing 
that purchaser must undertake removal 
of engine at own expense was not an 
“independent contractor” as respects li- 
ability for injuries to employee of boat 
owner caused by a fall from a grating © 
left unsupported by the purchaser, on- 
to a steel tank some 20 feet below, but — 
its status was more nearly analogous — 
to purchaser of a movable situated on 
the land of another, with an implied — 
license to enter and remove within a 
reasonable time.—McFarland vy. Com- 
mercial Boiler Works, 116 P.2d 288. 

§ 326 \ 

C.C.A.Cal. Under California law, a 
dealer who purchases and sells an ar- — 
ticle in common and general use, in 
usual course of trade, without knowl- — 
edge of its dangerous qualities is not — 
under duty to exercise ordinary care 
to discover whether it is dangerous.— 
Sears, Roebuck & Co. v. Marhenke, 121 ~ 
F.2d 598. i 

Under California law, seller of hot 
water bag was under no duty to test 
or inspect it for defects, and hence 
could not be held liable on ground of 
negligence for injuries sustained by 
14-day old baby when scalded by hot | 
water leaking from bag.—Sears, Roe- — 
buck & Co. v. Marhenke, 121 F.2d 598. 

D.C.N.Y. A manufacturer is liable 
to one having no contractual relation- 
ship with manufacturer, who is-injured 
as result of defect in manufactured r 
article: only if article is inherently 
dangerous if defective, or if article 
is not inherently dangerous itself but 
it is ‘reasonably to be anticipated that 
it will be used for a purpose which 
is likely to imperil life or limb.—Lee 
v. Walworth Co., 1 F.R.D. 569. = 

A manufacturer of pipe elbow could 
not have anticipated that a person 
standing on stepladder would be in- 
jured in fall from stepladder when el- 
bow that he was working on broke, 
and hence manufacturer was not li- : 
able for injuries resulting from such 
Beer v. Walworth Co., 1 F.R.D. 

A cast-iron pipe elbow is not an 
“inherently dangerous” article so as to 
make manufacturer liable to one in- . 
jured in fall allegedly caused by break- 
age of elbow.—Lee v. Walworth Co., 1 
F.R.D. 569. 

Ga.App. <A seller of men’s suits had 
no duty to have suit chemically an- 
alyzed as regards liability for buyer’s 
injuries caused by poisonous dye and 
chemicals in suit.—Meyer v. Rich’s Inc., 

12 S.H.2d 1238, 63 Ga.App. 896. ; 

A seller of men’s suits was not liable 
for buyer’s injuries caused by poison- 
ous dye and chemicals either on the- 
ory of negligence or of fraud and de- 
ceit because salesman stated that buy- 
er would be ‘‘perfectly safe’’ in wear- 
ing the suit where evidence disclosed 
that buyer knew that seller had ‘not 
manufactured the suit and there was no 
evidence that buyer understood sales- 
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man to warrant the suit against dan- 


gerous dyes or chemicals or that buyer 


relied on statement that it would be 


safe to wear the suit or that buyer was 
misled or deceived by such statement. 
—Meyer vy. Rich’s, Inc., 12 S.B.2d 1238, 
63 Ga.App. 896. 

Ga.App. One who manufactures and 
markets a bottled beverage is not an 
insurer of wholesomeness of contents 
or safety of bottle, but is bound only 
to the exercise of ordinary care in re- 
spect thereto.—Cole v. Pepsi-Cola Bot- 
tling Co., 15 S.H.2d 543. 

The mere fact that bottling company 
refilled a bottle would not establish 
its unfitness for use, on issue of bottling 
ompany’s liability for injuries caused 
fy explosion of the bottle—Cole v. 
Pepsi-Cola Bottling Co., 15 S.E.2d 543. 

Mass. The manufacturer of a_ hot 
water bag which was purchased from 
dealer by mother and used on two 
months old child was not liable for 


#3 ‘scalding of child by water leaking from 


the bag as result of defect though bag 
was in same condition when used as 
when purchased and when manufac- 
tured, in absence of showing that manu- 
facturer knew of defect, since there was 
no contractual relation between child, 
and manufacturer, particularly since 
bag was not inherently dangerous, but 
was dangerous only by reason of de- 
fect therein.—Smith v, Davidson Rubber 
Co., 35 N.H.2d 486, 306 Mass. 617. 

Mo.App. The statements in catalogue 
of athletic goods company which sold 
a vaulting pole to high school that 
company did not guarantee bamboo 
poles against splitting or breaking and 
that company bought the poles in large 
quantities and was thus assured of the 
best selection and that special tape of 


extra strength was used in wrapping 


the poles could not be construed as 
“notice” to either the school or school 


ae pole vaulter that pole was or might be 


pole to 


\ 


defective, as regards company’s liability 
for injuries to vaulter caused by break- 


ing of pole while using it in vaulting.— - 
McCormick v. Lowe & Campbell Ath- 


letic Goods Co., 144 S.W.2d 866. 

On issue whether athletic goods com- 
pany was liable for injuries sustained 
by skilled high school pole vaulter who 
fell when bamboo. pole broke while in 
use, the company “manufactured” the 
pole notwithstanding bamboo when re- 
ceived was a product of nature where 
company by testing and treating and 
other acts made such product of nature 
into a vaulting pole—McCormick  v. 
Lowe & Campbell Athletic Goods Co., 

44 S.W.2d 866. 

A manufacturer of a product must 
exercise ordinary care to test product 
to determine whether or not it has a 
defect which would render it unsafe 
when applied to its intended use, and 


- a failure to perform such duty renders 


manufacturer liable to a person injured 

in consequence of such. failure while 

using such article in ordinary and 

usual manner.—McCormick y. Lowe & 

See Athletic Goods Co., 144-S.W. 
8 


An athletic goods company which at 
time of selling bamboo yaulting pole to 
high school knew that high school stu- 
dent intended to use pole in vaulting 
had duty to exercise reasonable care in 
testing the pole to ascertain whether 
it was free of defects which would en- 
danger the student when he put the 
intended use.—McCormick vy, 
Lowe & Campbell Athletic Goods Co., 
144 S.W.2d 866. 


N.H. Under provision of statute re- 
quiring manufacturer selling lightning 
rod equipment to sign agreement that, 
in event of damage by lightning to 


property rodded by manufacturer or 
is agent, money paid shall be re- 
turned, or damage to building shall 


be repaired, owner may sue for neg- 


ligence. Pub.Laws 1926, c. 160, § 1 et 
Bie, Site vy. Sehnoebelen, 18 A.2d 
185. 

' N.Y.App.Div. The manufacturer of 


an X-ray machine causing burns on the 
hands of a surgeon while performing 
operations was not negligent in failing 
to furnish a guard to prevent parts of 
the human body from getting too close 
to the machine, where a guard was not 
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ordered by the purchaser and was not 
generally used on the type of machine 
in question.—O’Connell  v. eee One 
house X-Ray Co., 24 N.Y.S.2d 268, 261 
App.Div. 8, reversing 16 N.Y.S.2d 54. 

A manufacturer was not negligent in 
furnishing an X-ray machine on which 
the current could not be reduced below 
a certain milliamperage allegedly too. 
high for fluoroscopy, where the evi- 
dence showed that current at such mil- 
liamperage could be compensated for 
by reduction_of voltage, and in any 
event the defect was obvious, as re- 
gards liability to a surgeon burned 
while operating on patients under the 
beam projected by the machine.— 
O’Connell vy. Westinghouse X-Ray Co., 
24 N.Y.S.2d 268,261 App.Div. 8, re- 
versing 16 N.Y.S.2d 54. 

N.Y.App.Div. The duty and liabil- 
ity of the seller of.a washing machine 
with respect to injuries received by 
purchaser’s wife while using machine 
was governed by law applicable to a 
manufacturer, where evidence justified 
finding that seller had held itself out 
as manufacturer of machine.—Auld v. 
Sears, Roebuck & Co., 25 N.Y.S.2d 491. 
261 App.Div. 918. 

A retail seller of an electric wash- 
ing machine which had held itself out 
as manufacturer of machine was not 
liable for injuries caused by wringer 
swinging around suddenly and strik- 
ing purchaser’s wife when she was 
pulling a sheet through wringer, where 
accident was due to parts of machine 
becoming worn out after long use, and 
there was no evidence that there was 
any inherently dangerous’ defect in 
manner in which machine was designed 
or manufactured.—Auld v. Sears, Roe- 
buck & Co., 25 N.Y.S.2d 491, 261 App. 
Div. 918. 

N.Y.City Ct. Where a manufactured 
article is inherently dangerous, a duty 
runs with such article to ultimate user 
thereof.—Singer y. Zabelin, 24 -N.Y.S. 
2d 962. 

Pa.Mun. The manufacturer of a prod- 
uct sold in sealed containers, which is 
itself an ingredient of a food product, 
is liable for harm caused to the finished 
product because of its failure to use 
reasonable care in the preparation and 
inspection of the original product, even 
though no privity of contract exists be- 
tween it and the manufacturer of the 
finished product.—Mattiucci v. C. EF. 
Simonin’s Sons, 40 D. & C. 535. 


8 476 

C.C.A.N.Y. That building owner’s du- 
ty to comply with New York statute 
relating to safety of window cleaners 
could not be delegated so as to relieve 
owner from liability to contractor’s em- 
ployee did not make owner and con- 
tractor “joint tort-feasors” or free con- 
tractor from liability as indemnitor to 
owner. Labor Law_N.Y. § 202.—Burris 
v. American Chicle Co., 120 F.2d 218, af- 
firming 33 F.Supp. 104. - 


Fla. Each defendant need not be 
guilty of same acts of negligence for 
them to be sued together as defend- 
ants, but each must be guilty of negli- 
gent acts, either of omission or com- 
mission, which together concurrently 
contributed to injury or injuries com- 
plained of.—Putnam Lumber Co. y. 
Berry, 2 So.2d 1838. 

La. The liability for damages caus- 
ed by fault or negligence of two or 
more joint tort-feasors is “solidary ob- 
ligation”, and party suffering damages 
need not sue all such tort-feasors in 
order to maintain action against any 
one or more of them for damages. 
Rey.Civ.Code, art. 2324.—Huguet v. 
Louisiana Power & Light Co., 200 So. 
147, 196 Wa, 7742 


Mich. ‘Concurrent 
distinguished from ‘joint negligence” 
arises where injury is proximately 
caused by concurrent wrongful acts 
or omissions of two or more persons 
acting independently, and the fact that 
negligence of another person than de- 
fendant contributes, concurs or co- 
operates to produce injury is of no 
consequence, and both are ordinarily 
liable for entire damage, unless the 
damage caused by each is clearly sep- 
arable, permitting the distinct assign- 


negligence’ ag 


. difference 
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Minn. Where the concurrent negli- 
gent acts of two or more persons com-_ 
bine to cause harm to another, liabili-. 


tty follows, in absence of contributory 


negligence, and may be enforced against 
all of such persons jointly or severally. 
—Roadman_ v. C. BH. Johnson Motor 
Sales, 297 N.W. 166. 4 


N:C. Where two or more tort-fea- 
sors by concurrent acts of negligence 
which, though disconnected, in com- 


bination inflict an injury, all are joint- 
ly liable-—Bechtler v. Bracken, 11 S.E. 
20.721, 218 N:C. ‘515; 

Joint tort-feasors may be sued joint- 
ly, notwithstanding there may exist a 
in degree of liability or 
quantum of evidence necessary to es- 
tablish liability, and fact that one was 
wanton and reckless and other simply 
manifested want of ordinary caution 
does not prevent joint hability.—Bech- 
tler v. Bracken, 11 §.H.2d 721, 218 N.C. 
515. f 

N.C. The doctrine of ‘‘primary and 
secondary liability” in tort actions is 
bottomed on active and negative negli- 
gence of joint tort-feasors.—Bost_ v. 
Metcalfe, 14 S.H.2d 648, 219 N.C. 607. 


Where two or more persons acting 
independently, without concert, plan 
or other agreement, inflict damage or 
cause injury to another, they are not 
jointly liable therefor, and joint action 
against them cannot be maintained, es- 
pecially where damage was not ordi- 
nary and natural result of preceding 
negligence.—Bost v. Metcalfe, 14 S.H. 
2d 648, 219 N.C. 607. 


To be “joint tort-feasors’’, parties 
must either act together in committing 
wrong or their acts, if independent of 
each other, must unite in causing single 
injury, and there must be common in- 
tent to do that which results in injury, 
or their separate acts of negligence 
must concur in producing a single and 
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ment of responsibility to each—Bark- 
man y. Montague, 298 N.W. 273, 297 — 
Mich, 538. elit 


indivisible injury.—Bost _v. Metcalfe, 14 | 


S.H.2d 648, 219 N.C. 607. 


A party whose negligent conduct 
causes injury to another and physician 
who negligently treats such injury, 
thereby aggravating damages flowing 
from original injury are not “joint 
tort-feasors’.—Bost v. Metcalfe, 14 S. 
E.2d 648, 219 N.C. 607. 


Ohio App. Where two or more per- 
sons, under circumstances creating pri- 
mary accountability, directly produce 
a single, indivisible injury by their 
concurrent negligence, they are jointly 
and severally liable, even though there 
is no common duty, common design, 
or concerted action.—Smith v. Fisher, 
32 N.B.2d 561. 

Okl. If the concurrent negligence of 
two or more persons causes an injury 
to a third person, they are jointly and 
severally liable to the third person, and 
he may recover against them both,— 
Ironside yv. Ironside, 108 P.2d 157. ' 


Pa. If jury finds joint or concurrent 
negligent acts, the law declares the 
actors “joint tort-feasors’.—Rau _ vy. 


Manko, 17 A:2d 422, 341 Pa. 17. 


_ Tex.Civ.App. If the concurrent neg- 
ligence of two or more persons com- 
bined together results in an injury to a 
third person, he may recover from ei- 
ther or all and there need be no’ con- 
cert of action between the tort-feasors 
if the cumulative effect of their acts is 
a single indivisible injury, which could 
not have happened but for the concur- 


rence of their acts.—English v. Murphy, 


145 S.W.2d 201. 
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Ariz.~ Whenever a valid statute or 
regulation provides that a certain 


thing must or must not be done, if a 
failure to comply with such statute or 
regulation is a proximate cause of. in- 
jury to another, such failure is ‘ac- 
tionable negligence’ per se.—Pratt vy. 
Daly, 104 P.2d 147, 55 Ariz. 535, 130 
A.L.R. 341. 

Cal.App. Where the basis of recoy- 
ery or denial thereof in a negligence 
action is predicated upon a violation 
of the law, such violation must be a 
proximate cause of accident, otherwise 


dy. 


; Cha 


violation — is immaterial—Mann 
se, 107 P.2d 498. - i 
In a negligence action it is essential 


th 


v. 


to establish a causal connection be- 


_ ordinance is 


te 


tween a wrongful act and the resulting 
injury, and the unlawful act with no 
independent intervening agency must 
be the efficient cause of the’ injury.— 
Mann y. Chase, 107 P.2d 498. 

Ga.App. An act, including an_ act 
prohibited by a penal statute, which 
might be negligence as a matter of law, 
is not “negligence’’ unless it is in vio- 
lation of some duty owing by the actor 
to another and capable of. having a 
eausal conuection with the injury.— 
Etheridge v. Guest, 12 S.H.2d 483, 63 
Ga.App. 637. 

Ky. The violation of a statute or 
“negligence per se’, but 
such negligence will not entitle plain- 
tiff to recover unless it was proximate 
eause of her injury.—Murphy v. Ho- 
mans, 150 S.W.2d 14, 286 Ky. 191. 

La.App. A violation of law  consti- 
tutes ‘actionable negligence’ only 
where violation is proximate cause of 
injury or death.—O’Neill v. Hemenway, 
3 So.2d. 210. 

La.App. The violation of a law is 
per se negligence and is actionable 
when the proximate cause of injury to 
pibense-z8tuckey v. Hayden, 3 So.2d 
448. 
Mo. The rule in both Illinois and 
Missouri and in most of the states is 
that a violation of a statute is evi- 
dence of negligence but that to au- 
thorize a recovery based on such neg- 
ligence it must have caused the in- 
jury for which damage is sought.— 
Cantwell v. Cremins, 149 S.W.2d 343. 

N.Y.App.Div. The violation of an 
ordinance is some evidence of negli- 
gence if causally connected with in- 
cident which caused the damage.—Mc- 
Caffrey vy. Kinetic Chemicals, 26 N.Y.S. 
2d 1021, 261 App.Div. 1099. 


§ 480 

D.C.Cal. Where. defendant moving 
picture company entered on and exer- 
cised complete dominion over leased 
land and packing house and continued 
in possession for several days without 
knowledge or consent of owners and 
lessees, defendant was in good faith and 
mistook location of land, fire resulted 
directly from entry and exercise of do- 
minion by defendant and no other in- 
tervening cause was shown by evidence, 
and defendant did not exercise reason- 
able care in leaving building without 
guard, defendant was liable for loss of 
building by fire-—Southern Counties 
Iee Co. v. RKO Radio Pictures, 39 F. 
Supp. 157. 

D.C.Pa. There is liability for a neg- 
-ligent act which is the proximate cause 
of injurv to another, but no liability 
in absence of causal connection between 
negligent act and injury.—Beck v. 
Wings Field, 35 F.Supp. 953. ; 

D.C.Tenn. “Proximate cause” is a 
cause from which a man of ordinary 
experience and sagacity could foresee 
that the result might probably ensue, 
and is one where the effect was abso- 
lutely necessary, and “proximate cause 
must be active, operating and carrying 
and copvtaining within, the possibility 
and potentiality for harm.—Jaggers Vv. 
Southeastern Greyhound Lines, 34. F. 
Supp. 667 

Ala.App. The “proximate cause” of 
an injury is the primary moving 
cause which, in the natural and proba- 
ble sequence of events, and without 
the intervention of a new or independ- 
ent cause produces the injury, and one 
who negligently creates a condition 
from which danger arises through oth- 
er agencies, reasonably to be _ antici- 
pated, may proximately contribute to 
the resulting injury, and cause which 
might produce. a particular injury 
may be presumed, in absence of con- 
trary evidence, to have been.the cause 


of such injury.—Alabama Power Co. 
v. Gladden, 197 So. 374. 
Ariz. Common-law “actionable neg- 


ligence” is the failure of one owing u 
duty to another to do what a reasou- 
able and prudent person would ordi- 
narily have done under the circum- 
stances, or doing what such a person 


sco ee ee 
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would not have done, which omission 

or commission is the proximate cause 


of injury to the other.—Pratt v. Daly, 
a P.2d 147, 55 Ariz. 535, 180 A.L.R, 


_Cal.App. “Proximate cause” is that 
cause which in natural and continuous 
sequence, unbroken by any sufficient 
intervening cause, produces the injury 
and without which the injury would 
not have ocecurred.—Takako Inai_ vy. 
Ede, 109 P.2d 400. 

The question of causation is. one of 
fact, depending upon the circum- 
stances, and is ordinarily for the jury 
to determine.—Takako Inai v. Bde, 109 
P.2d 400. 


aes, 


Cal.App. In determining whether 
defendant in personal injury action by 
invitee was negligent, and, if so, 


whether his negligence was the sole 
proximate cause of invitee’s injuries 
and whether invitee was negligent, and, 
if so, whether his negligence contribut- 
ed to his injuries, jury were privileged 
to consider the defendant’s statutory 
obligation to an invitee on his premis- 
es as well as his contractual duty.— 
Beck v. Sirota, 109 P.2d 419. 

Cal.App. In order to constitute “ac- 
tionable negligence’, it is necessary to 
show a legal duty to use due care, a 
breach of such legal duty, and that 
such breach is the proximate cause 
of the resulting injury—Monroe vv. 
San Joaquin Light & Power Corpora- 
tion, 109 P.2d 720. 

The doctrine of ‘proximate cause” is 
based on principle that consequences 
which follow from the original wrong 
in unbroken sequence, without an in- 
tervening sufficient independent cause, 
are natural and proximate, and for 
these the original wrongdoer is re- 
sponsible—Monroe y. San Joaquin 
Light & Power Corporation, 109 P.2d 


The statement that an act or 
omission is a “condition” and not a 
cause of an occurrence from which in- 
jury results means no more than that 
it is not a .“proximate cause” of that 
occurrence.—Kinderavich vy. Palmer, 15 
A.2d 83, 127 Conn, 85. 

Conn. To constitute such causal re- 
lation between defendant’s tort and 
plaintiff's damage, as will suffice to 
maintain an action of tort, defendant’s 
tort must have been a substantial fac- 
tor in producing the damage com- 
plained of.—Edgecomb v. Great Atlan- 
tic & Pacific Tea Co., 18 A.2d 364, 127 
Conn, 488. 

Fla. As respects liability for injury 
to truck driver by breaking of rig tree 
used as a mast in loading logs, defend- 
ants employed to load logs were guilty 
of negligence if they picked an unsound 
rig tree, if they used unsound guy 
wires, if skidder and engine were of 
inadequate size and power, or if they 
attempted to hoist logs by racing motor 
of skidder and then lifted logs by starts 
and jerks, and such action caused or 
helped to cause rig tree to fall.—Put- 
nam Lumber Co. y. Berry, 2 So.2d 133. 

Ill, Alleged negligent act must be 
proximate cause of injury, to be basis 
of liability—Walaite v. Chicago, R. I. 
& P. Ry. Co: 33) N.B. 20-119; 376 Tl 59, 
reversing 28 N.E.2d 149, 306 Ill.App. 5. 


Md. To constitute “proximate 
cause’ of injury, an act or omission 
of duty or both must be the direct and 
continuing cause of injury and must 
continue through every event and oc- 
eurrence.—Bloom v. Good Humor Ice 
Cream Co. of Baltimore, 18 A.2d 592. 

The question of what constitutes 
proximate cause must be determined 
by the peculiar facts and circumstanc- 
es of the particular case—Bloom v. 
Good Humor Ice Cream Co. of Balti- 
more, 18 A.2d 592. 


Mich. The ‘proximate cause” of an 
injury is that which in a natural and 
continuous sequence, unbroken by any 
new, independent cause, produces the 
injury, without which such injury 
would not have occurred.—Weissert v. 
City of Escanaba, 299 N.W. 139, 298 
Mich. 443. 

Minn. The “proximate cause’ of an 
injury is that which causes it directly 
and immediately, or through a natural 
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sequence of events, without the inter- 
vention of another independent and 
efficient cause, the predominant cause. 
—Anderson vy. Johnson, 294 N.W. 224. 

A given act is the “proximate cause” 
of a given result where that act is a 
material element or a substantial fac- 


tor in the happening of that result— — 


Anderson vy. Johnson, 294 N.W. 224. 
The question of what constitutes 

“proximate cause’ is usually for the 

jury unless the evidence is conclusive, 


and should be determined by them in ~ 


the exercise of practical common sense 
rather than by the application of ab- 
stract principles.—Anderson vy. Johnson 
294 N.W. 224. 

Minn. Negligence which is a ma- 
terial element or substantial factor in 


producing of or the happening of an 


injury is the “proximate cause” of 
such injury, although there is no 
physical contact or impact.—Smith v, 
Carlson, 296 N.W. 132. 


* 
Pun: 


Minn, The question of causal rela- 


tion is 
should be determined by jury in exer- 
cise of practical common sense rather 
than by application of abstract princi- 


ordinarily one of fact and 


Bice sien Kew ie v. Speckel, 296 N.W. 


Minn. Inaction, where dutv requires 


action, is Just as potent a factor in the 


chain, of causation as action where 
legal duty requires no action, and there 


is no difference in law or morals be- 


tween the effects attending the two.— 
Arnold v. Northern States Power Co., 
297 N.W. 182. 

Minn. 
jury to one who voluntarily interposes 
to save from injury other persons put 
in peril by negligence of another is 
the negligence which causes the peril 
and not the intervention of ate 
rescuer.—Duff v. Bemidji Motor 
ice Co., 299 N.W. 196. ; 

Miss. ‘‘Proximate cause” is the ac- 
tive and efficient cause that sets in mo- 
tion a train of events which bring 
about a result without the intervention 
of any force started and working ac- 
tively from’ a new and independent 


source.—Crosby v. Burge, 1 So.2d 504. — 


190 Miss. 739. 

Miss. An actor’s negligent conduct 
is not a substantial factor in bringing 
about harm to another if it would have 
been sustained even if the actor had 
not been guilty of the particular negli- 


R. Co..v. Burge, 2 So.2d 825. / 

Mo.App. ‘‘Proximate cause’ means 
that which is nearest in the order of 
responsible causation; that which 
stands next in causation to the ef- 


fect, not necessarily in time or space 


but in causal relation.—Graham y. St. 
Louis-Red Bud-Chester Bus & Service 
Co.. 147 S.W.2d 205. 


Neb. ‘‘Proximate cause’, in law of 
negligence, is that cause which, in na- 
tural and continuous sequence, unbro- 
ken by any efficient intervening cause, 
produces injury, and- without which ac- 
cident could not have happened.—bix- 
by v. Ayers, 298 N.W. 538. 


N.H, No action can’ be maintained 
upon an-.act of negligence unless’ the 
breach of duty has been the cause of 
the damage.—White vy. Schnoebelen, 18 
A.2d 185, 

The necessary elements of a cause of 
action based upon negligence are de- 
fendant’s negligence, resulting harm 
to plaintiff,.and causal connection be: 
tween the negligence and harm.—White 
v. Schnoebelen, 18 A.2d 185. 

N.Y.App.Div. Where employee of 
contractor who was engaged on a plas- 
tering job in apartment of tenant 
sought to recover from building owner 
for injuries sustained while using 
courtyard elevator for bringing empty 
cans from subbasement to courtyard 
level, the removal a number of years 
before of ring and chain which could 
be used only for purpose of starting 
elevator downward and not for bring- 
ing it to a stop in its upward moye- 
ment could furnish no basis for charge 
of liability for negligence, particularly 
where employee’s position on elevator 
would have precluded him from reach- 
ing ring if it had been there.—Regan 


gence charged.—New Orleans & N. EB. 


The ‘proximate cause” of in- — 


erv- 
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vy. Eighth Twenty Fifth Corporation, 
23 N.Y.S.2d 217, 260 App.Div. 583. 

N.C. To establish actionable “neg- 
ligence’”’, plaintiff must show that de- 
fendant failed to exercise proper care 
in performing some legal duty owed 
to plaintiff, and that such breach of 
duty proximately caused the injury.— 
Ae v. Moore, 12 S.E.2d 661, 219 N. 

Ce 25; 
Ohio App. ‘“Proximate cause” is 
that cause which, in a natural and 
continuous sequence, unbroken by any 
intervening cause, produces injury, and 
without which the injury would not 
have occurred.—Conor y. Flick, 28 N. 

BH.2d 657, 64 Ohio App. 259. 

Pa. Negligence is not a ground of 
«recovery unless a causative factor of 
Ay. ‘the accident.—Davis y. Potter, 17 A.2d 
wea) oa8, 340 Pa. 485. 

Bt} Pa.Super. A negligent actor is not 
liable for another’s bodily harm unless 
- his negligence was a “legal cause” of 
the other’s harm, and, inorder that the 
negligence may be a legal cause, it 
- must be a substantial factor in bring- 
ing about the harm and the negligent 
conduct should be such that the actor 
should recognize that the act creates an 
_ appreciable chance of causing the harm 
_done.—Biearman v, Allegheny County, 
21 A.2d 112, 145 Pa.Super. 330. 
— §.D. A @efendant is not liable for 
damages for negligence unless his neg- 
- ligent act is shown to have been proxi- 
mate cause of the injury.—Froke v. 
- Watertown Gas Co., 298 N.W. 450. 

Tenn.App. When a person, has been 
put in sudden peril by the negligent 
act of another, and in an instinctive ef- 
fort to escape from that peril either 

suffers injury himself or does injury to 

a third person, the negligent act_is 
- proximate cause of the injury, and it is 
- immaterial that under different circum- 
stances he might or ought to have seen 
‘and avoided the latter danger.—Ferga- 
son v. Crawford, 148 §8.W.2d 45. 
 Tex.Civ.App. Negligent acts of a de- 
- fendant, as complained of by a plain- 
‘tiff, must of necessity appear to be the 

proximate eause of the injuries sus- 
tained by the plaintiff in order to 
authorize a recovery therefor.—Renegar 
y. Fort Worth Transit Co., 143 S.W.2d 
443. 
 YTex.Civ.App. Negligence, however 
culpable, is not actionable unless it is 
shown to be the proximate cause of 
the injury.—Ruggles v. John Deere 

- Plow Co., 146 S.W.2d 456. _ 
Tex.Civ.App. For a negligent act or 
omission to constitute the “proximate 
cause” or “legal cause” of injury, it 
must be shown that injury would not 
have occurred but for the operation of 
the act or omission,—Jennison y, Dar- 
nielle, 146 S.W.2d 788, error granted. 
Wash. Liability does not rest in a 
r negligent act, but upon proof that the 
Si ; act of negligence was the proximate 
‘ eause of injury complained of.—Johan- 
son v. King County, 109 P.2d 307. 

Wash. Generally, the direct and 
“proximate cause’ is that which sets 
in motion a train of events bringing 
about a result without the intervention 
of any force operating or working ac- 
tively from a new and independent 
source.—Pierce v. Pacific Mut. Life 
Ins. Co. of California, 109 P.2d 322. 


, Wash. An actor’s negligent conduct 
is a legal cause of harm to another if 
his conduct is a substantial factor in 
bringing about the harm, and there is 
no rule of law relieving actor from lia- 
bility because of manner in which his 
negligence has resulted in the harm.— 
: Weaver v. McClintock-Trunkey Co., 111 
Sa . P.2d 570. 
i Wash. In action for injuries by an 
} employee of a boat owner against the 
purchaser of the boat engine when he 
fell from a grating inside the ship 
: onto steel tanks, some 20 feet below, 
purchaser’s conduct while removing the 
engine, in failing to leave engine room 
in a safe condition and in omitting to 
warn others of the dangerous condi- 
tion of the grating, especially when it 
knew of the continued presence of oth- 
er workmen, was negligent as a matter 
of law, created an unreasonable risk 
of harm and was proximate cause of 
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the injuries —McFarland v. Commer: 
cial Boiler Works, 116 P.2d 288. : 

Wash. “Direct and proximate cause” 
is that which sets in motion a train of 
events bringing about a result without 
the intervention of any force operating 
or working actively from a new and in- 
dependent source.—Graham v. Police & 
Firemen’s Ins. Ass’n, 116 P.2d 352.— 

Wis. Where stairway had handrail 
whieh plaintiff had hold of at place 
where he fell three steps above plat- 
form which was three steps above floor, 
but there was_no handrail for the plat- 
form and the lower three steps, ques- 
tions of on which side of stairway a 
handrail would have been placed if it 
had been installed by building owners 
for the platform and lower steps, and 
whether such a rail would have con- 
tributed to plaintiff’s safety, were pure- 
ly speculative, and absence of handrail 
was not a cause of plaintiff’s injuries.— 
Schoonmaker v. Kaltenbach, 294 N.W. 
794, 236 Wis. 138. 

See Butterworth v. Collegiate Insti- 
ouwe tte of Ottawa [1940] 3 Dom.L. 
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D.C.Tenn. “Remote cause’ is one 
where the effect is uncertain, vague, or 
indeterminate, and is a cause where 
the effect does not necessarily follow. 
—Jaggers v. Southeastern Greyhound 
Lines, 34 F.Supp. 667. 

Tenn.App. An injury that is the nat- 
ural and probable consequence of an 
act of negligence is actionable and such 
an act is the “proximate cause” of the 
injury, but an injury which could not 
have been foreseen or reasonably antici- 
pated as the probable result of an act 
of negligence is not actionable, and is 
either the “remote cause” or no cause 
whatever of the injury.—Moyers v. 


‘Ogle, 148 S.W.2d 637. 
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Md. A negligent act is the “proxi- 
mate cause” of injury only when in- 
jury is the natural and probable con- 
sequence of act, unbroken by any in- 
tervening agency, and where negligence 
of one person is merely passive and 
potential, while negligence of another 
is moving and effective cause of in- 
jury, the latter is “proximate cause’ 
and fixes the liability—Bloom y. Good 
Humor Ice Cream Co. of Baltimore, 18 
A.2d 592, 

‘Neb. A person is answerable only 
for the natural and probable conse- 
quences of his own acts, and where 
some new and efficient cause intervenes, 
not set in motion by him nor flowing 
from any act of his, which causes the 
injury, the new and efficient cause is 
the “proximate cause’’.—Moses vy. Mit- 
chell, 298 N.W. 338. ; 

Tenn.App. An injury that is the nat- 
ural and probable consequence of an 
act of negligence is actionable and such 
an act is the “proximate cause” of the 
injury, but an injury which could not 
have been foreseen or reasonably antici- 
pated as the probable result of an act 
of negligence is not actionable, and is 
either the “remote cause’ or no cause 
whatever of the injury.—Moyers vy. 
148 S.W.2d é 
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C.C.A.Mich. There is a “causal rela- 
tion” between the thing done or omit- 
ted and the injury, if the thing done 
or omitted produces immediate danger 
of injury and is a substantial factor 
in bringing it about even though the 
precise result may not be foreseen.-— 
Interlake Iron Corporation y. Gartland 
S. S8..Co. 124. B20) 267, 

The test of “proximate cause’ has 
been satisfied if a generally dangerous 
result was within the realm of expec- 
tability.—Interlake Iron Corporation vy. 
Gartland S. 8. Co., 121 F.2d 267, 

C.C.A.Va. One is liable for only 
those consequences which in the* light 
of attendant circumstances could rea- 
sonably have been anticipated by a 
prudent man but not for casualties 
which, though possible, were wholly 
improbable.—Southern Ry. Co. v. Bell, 
114 F.2d 341, 

D.C.Venn. “Proximate cause’ is a 
cause from which a man of ordinary 
experience and sagacity could foresee 


Ogle, 
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that the result might probably ensue, —— 
and is one where the effect was abso- oy 
lutely necessary, and ‘‘proximate cause 
must be BONE Ob en and carrying 
and containing within, the possibility 

and potentiality for harm.—Jaggers Vv. 
Southeastern Greyhound Lines, 34 F. — s 
Supp. 667. ah 

Ga.App. An “approximate cause” of : 
an injury must be a natural and prob- r 
able consequence of the negligence, and 
such a consequence as under the sur- 
rounding circumstances of case might 
and ought to have been foreseen by 
the wrongdoer as likely to flow_from 
pe act.—Alford y. Zeigler, 16 S.H.2d 

Ind.App. An_ essential element of 
“proximate cause’ is the requirement 
that the result must be such as might. 
reasonably have been anticipated in 
the ordinary experience of men.—Indi- 
ana Service Corporation v. Johnston, 34 
N.E.2d 157. : ; 

Ky. ‘Proximate cause” is that cause 
which leads to the resulf and might be 
expected to have produced the result, 
and it must be determined as a fact in 
view of the circumstances attending it. 
—Rutherford v. Smith, 145 S.W.2d 533, 

284 Ky. 592. : 

Miss. The negligent act of a person, | 
resulting in injury, is the “proximate 
cause’ thereof, and creates liability 
therefor, when the act is of such char- 
acter that, by the usual course of 
events; some injury, mot necessarily 
the particular injury, or injury re- 
ceived in the particular manner com- 
plained of, would result therefrom, pro- 
vided the attendant’ circumstances are 
such that an ordinarily prudent man 
ought reasonably to have ‘anticipated 
that some injury would probably re- 
sult from the act done.—Brewer  v. ‘ 
Town of Lucedale, 198 So. 42. 


N.C. In action for injuries resulting 
from actionable negligence, plaintiff 
must show that there has been a fail- 
ure to exercise proper care in perform- 
ance of some legal duty which defend- 
ant owed plaintiff under circumstances 
in which they were placed, and that 
such negligent breach of duty was the 
“proximate cause” of injury which is 
a cause that produced a result in con- 
tinuous sequence and without which it 
would not have occurred and one from 
which any man of ordinary prudence 
could have foreseen that such result 
was probable under all facts as they 
existed.—Murray v. Atlantic Coast 
rhs R. Co., 11 S.B.2d 326, 218 N.C. 

N.C. “Proximate cause” is a cause 
that produced the result in continuous 
sequence and without which it would 
not have occurred, and one from which 
any man of ordinary prudence could 
have foreseen that such a result was " 
probable.—Mills v. Moore, 12 S.B.24 
661, 219 N.C. 25. 


N.C. To incur liability for “negli- 
gent conduct”, it is not necessary that 
the person guilty of negligence should 
foresee exact nature of occurrence or 
injury consequent upon his negligent 
act or omission, and it is only neces- 
sary that he may foresee that some in- 
jury may reasonably follow as a conse- 
quence thereof.—Lancaster v. Atlantic 
Greyhound Corporation, 14 8.H.2d 820, 
219. N.C. 679, 

Under South Carolina law, the liabil- 
ity of a person charged with negligence 
does not depend upon question whether 
with exercise of reasonable prudence, 
he could or ought to have foreseen the 
very injury complained of, but he may 
be held liable for anything which, aft- 
er injury is complete, appears to have 
been a natural and probable conse- 
quence of his act or omission, it being 
sufficient that in view of all attendant 
circumstances, he should have foreseen 
that his negligence would probably re- 
sult in injury of some kind ‘to some 
one.—Lancaster vy. Atlantic Greyhound 
BeyPoTAHon, 14 S..2d 820; 219 N.C. 
Ohio App. If defendant’s ‘negligence 
was a proximate cause of Parra in- 
juries, there would be liability on de- 
fendant’s part regardless of whether 
defendant could have reasonably anti- 


‘one similarly situated 


et iis uti 
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that plaintitt would receive in- 
01 ie 

7, Chapman, 34 N.E.2d 811. 

‘ l. A party guilty of negligence or 
omission of duty is responsible for all 
consequences which prudent and experi- 


enced party, fully acquainted with all 


circumstances, would have thought at 
time of negligent act as reasonably pos- 
sible to follow, if suggested to his mind, 
whether such eircumstances could have 
been ascertained by reasonable diligence 
or not.—Oklahoma Natural Gas Co. v. 
Graham, 111 P.2d 173. 

Pa.Super. For negligent actor to be 
liable for another’s bodily harm, such 
actor’s negligence must be proximate 
cause of harm and such that he should 
recognize that act creates appreciable 
chance of causing harm done,—Pilvelis 
y. Plains Tp., 14 A.2d 557, 140 Pa. 
Super. 561. : 

Pa.Super, Liability for negligence de- 
pends on antecedent goers not 
mere possibility of armful results 
therefrom, and general test of lHabil- 
ity is whether injury could be fore- 
seen by an ordinarily intelligent per- 
son as natural and probable outcome 
of act complained of.—Schaut v. Bor- 
ough of St. Marys, 14 A.2d 583, 141 Pa. 
Super. 388. i 

Pa.Super. A negligent actor is not 
liable for another’s bodily harm unless 
his negligence was a “legal cause’ of 
the other’s harm, and, in order that 
the negligence may be a legal cause, it 
must be a substantial factor in bring- 
ing about the harm and the negligent 
conduct should be such that the actor 
should recognize that the act creates an 
appreciable chance of causing the harm 
done.—Biearman y. Allegheny County, 
21 A.2d 112, 145 Pa.Super. 330. 


Tenn.App. An injury that’ is the 
natural and probable consequence of an 
act of negligence is actionable and such 
an act is the “proximate cause’ of the 
injury, but an injury which could not 
have been foreseen or reasonably antici- 
pated as the probable result of an_act 
of negligence is not actionable, and is 
either the ‘remote cause’ or no cause 
whatever of the injury.—Moyers v. 
Ogle, 148 S.W.2d 637. 


Tex.Civ.App. In determining liabil- 
ity for negligence, it is not necessary 
that the particular accident complained 
of should have been foreseen by de- 
fendant, and all that is required is that 
injury be of such a general character 
as might reasonably have been antici- 
pated, and that the injured party 
should be so situated with relation to 
wrongful act that injury to him or to 
might reason- 
ably have been foreseen.—Texas Steel 
Co. v. Rockholt, 142 S.W.2d 842, error 
refused. 


Tex.Civ.App. A person should not 
be held responsible for those conse- 
quences of his acts which in the light 
of common experience he could . not 
reasonably be expected to have antici- 
pated.—Bledsoe y. City of Amarillo, 143 
S.W.2d 215, error refused, ; 

Tex.Civ.App. To be a _ “proximate 
cause’ of an ee eh the injury must 
have been reasonably anticipated by 
the wrongdoer.—Renegar v. Fr 
Worth Transit Co., 143 S.W.2d 443. 

Tex.Civ-App. One should not be held 
responsible for those consequences of 
his acts which in the light of common 
experience he could not reasonably be 
expected to have anticipated.—Gouna v. 
O'Neill, 149 S.W.2d 138. 


Wash. Where purchaser. of a boat 
engine under a contraet of sale pro- 
viding that purchaser must remove en- 
gine from boat at own expense, left 
a grating and catwalk in the engine 
room in an insecure and dangerous 
condition, it was clearly foreseeable that 
such condition involved an unreason- 
able risk of harm to others, and the 
fact that purchaser had completed its 
removal work prior to injury to em- 
ployee of boat owner did not relieve 
purchaser from liability since created, 
maintained and left a dangerous condi- 
tion in the, engine room.—McFarland 


x. Commercial] Boiler Works, 116 P.2d 
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C.C.A.Md. Negligence of a third per- 
son as an “intervening efficient cause” 
can be relied upon as a defense only 
where it is the sole cause of the injury, 
and not when it concurs with that of 
the defendant.—Conowingo Power Co. 
vy. State of Marvland, to Use of Mar- 
shall, 120 F.2d 870. 

Cal. The fact that neither party 
could reasonably anticipate the occur- 
rence of the other concurrent cause will 
not shield him from liability so long as 
his own negligence was one of the 
causes of the injury.—Taylor v. Oak- 
land Scavenger Co., 110 P.2d 1044, 
prior opinion 103 P.2d 605. 

Cal. If an injury is produced by 
concurrent effect of two separate 
wrongful acts, each act is “proximate 
cause’ of injury, and either act can 
operate as an efficient ‘intervening 
cause’ with regard to the other.—Tay- 
lor vy. Oakland Scavenger Co., 110 P.2d 
1044, prior opinion 103 P.2d 605. 

Cal.App. The negligence of one who 


is sued for injury need not be the 


sole cause of the injury, and if it is 
one of the proximate causes, the mere 
fact that such negligence concurs with 
that of an independent actor does not 
break the chain of causation.—Bauman 
v. City and County of San Francisco, 
108 P.2d 989. 

Cal.App. Where separate and dis- 
tinct negligent’ acts of two persons are 
in substantially simultaneous operation 
and contribute to cause an injury, each 
is ‘proximate cause” of the injury.— 
Takako Inai_ v. Ede, 109 P.2d 400. 

Cal.App. The defendant’s negligence 
is not required to be sole cause of 
plaintiff’s injury to entitled plaintiff to 


damages therefor.—Ross v. Baldwin, 
112 P.2d 666. 
Cal.App. Where the original negli- 


gence continues and exists up to time 
of injury, the concurrent negligent act 
of a third person causing injury will 
not be regarded as an “independent 
act of negligence’, but the two con- 
eurring acts of negligence will be held 
to be the “proximate cause” of injury. 
—Fennessey v. Pacific Gas & Electric 
Co., 116 P.2d 479. 

. Ga.App. The mere fact that an in- 
jury would not have been sustained 
had only one concurrent act of negli- 
gence occurred will not of itself oper- 
ate to define and limit the other act 
as constituting the ‘‘proximate cause,” 
since if all acts of negligence contrib- 
uted directly and concurrently in 
bringing about the injury, they to- 
gether constitute the .‘‘proximate 
cause.”—Southern Ry. Co. v. Blanton, 
10 S.E.2d 430. 

Ga.App. Where concurrent causes 
operate directly in bringing about an 
injury, there can be a recovery against 
one or all of the responsible parties.— 
Southern Ry. Co. v. Blanton, 10 S.E. 
2d 430. 

Idaho. Generally, in negligence cases 
the final cause immediately antecedent 
to the infliction of the injury is the 
“proximate cause” of the injury, and 
there can be but one proximate cause, 
although that need not in all cases be 
the sole cause.—Stearns vy. Graves, 111 
P.2d 882, 


Mich. There may be more than one 
proximate cause for the same injury, 
and mere fact that some other cause 
co-operates with negligence of defend- 
ant to produce injury for which suit 
is brought does not relieve defendant 
from liability—Perch vy. New York 
Cent. R..Co., 293 N.W. 778, 294 Mich. 
227, followed in Balicki v. New York 
a R. Co., 293 N.W. 892, 294 Mich. 


Mich. Where injury results .from 
concurrent negligence of two or more 
persons, each proximately contributing 
to the result, recovery may be had 
against one or, more of the negligent 
persons.—Perch vy. New York Cent. R. 
Co., 293 N.W. 778, 294 Mich. 227, fol- 
lowed in Balicki v. New York Cent, R. 
Co., 293 N.W. 892, 294 Mich. 639. 

Mich. There may be more than one 
proximate cause of the same injury.— 
Bordner y. McKernan, 293 N.W. 889. 
294 N.W. 411, 
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Mich. “Concurrent | negligence’ as — 
distinguished from ‘joint negligence’ 
arises where injury is proximately 
eaused by concurrent wrongful acts or 
omissions of two or more persons acting 
independently, and the fact that negli- 
gence of another person than defendant — 
contributes, coneurs or co-operates:to — 
produce injury is of no consequence, 
and both are ordinarily liable for entire 
damage, unless the damage caused by — i 
each is clearly separable, permitting the 
distinct assignment of responsibility to 
each.—Barkman y. Montague, 298 N.W. 
273, 297 Mich. 538. 170 peered 
Miss. In order that a person may be 
liable for damages resulting from his 
negligence, it is not necessary that his 
negligence should have been the sole 
cause of the injury.—Brewer vy. Town of | 
Lucedale, 198 So. 42. Ne 
Miss. If the effects of an actor’s neg- 
ligent conduct actively and continu- — 
ously operate to bring about harm to a 
another, the fact that the active and 
substantially simultaneous operation of 
the effects of a third person’s innocent, 
tortious, or criminal act is also a sub-~ 
stantial factor in bringing about the 
harm, does not protect the actor from 
liability.—Brewer vy. Town of Lucedale, 
198 So. 42, Ie is 
& 


Negligence may be the “proximate 
cause’ of injury, where it concurs with 
one or more causes in producing an 
injury, and, although the authors of 
such cause or causes may also be liable 
therefor.—Brewer v. Town of Lucedale, 
198 So. 42, ee an 

Mo.App. If a defendant is negli- — 
gent, he is liable for injury, though his 
negligence is not the sole negligence 
involved or the sole proximate cause. — 
—Graham y. St. Louis-Red Bud-Ches- 
Bre Bus & Service Co, 147 S.W.2d — 


N.Y.Sup. Where several proximate Je 
causes contribute to an accident, and < 


each is an efficient cause without the 
operation of which an accident would 
not have happened, it may be attribut- 
ed to all or any of the causes.—Pierce 
vy. Village of Ravena, 22 N.Y.S.2d 32, 
174 Mise, 774, 1 pe) 


N.C. Where two efficient proximate 
causes contribute to an injury, if de- 
fendant’s negligent act brought about 
one of such causes, he is liable—Becht- a 
Hee Bracken, 11 S.W.2d 721, 218 N.C. 

i bali Ais 
N.C. Where negligence, if any, of a 
third party would have merely made ~~ 
third party a joint tort-feasor with de- ~~ 
fendant, third party’s negligence would 
not have relieved defendant from liabil- ° | 
ity for defendant’s negligence,—Lan- 
easter v. Atlantic Greyhound Corpora- — 
tion, 14 S.H.2d 820, 219 N.C. 679. 

Ohio App. Though there may be ~. 
many proximately contributing caus- — 
es to accident, there can be but one 
proximate cause—Conor v. Flick, 28 — 
N.E.2d 657, 64 Ohio App. 259. fee 

Ohio App. It was not essential to — 
defendant’s liability that its negligence 
should be the sole cause of plaintiffs 
injuries, but if the plaintiff’s injuries i 
were produced by negligence of defend- 
ant and one or more other persons, 
any one of those contributing a neces- 
sary condition to the result which pro- 
duced the injuries could be held re- 
sponsible at the plaintiff’s election, 
and the one which the plaintiff elects 
to hold responsible cannot claim ex- 
oneration on account of the fault of 
another.—Pugh Vv. Akron-Chicago 
Transp. Co., 28 N.H.2d 1015, 64 Ohio 
App. 479, affirmed 28 N.E.2d 501, 137 
Ohio St. 164. 


Okl. Where, though concert is lack- 
ing, separate and independent acts or 
negligence of several combined to pro- 
duce directly a single injury, each is 
responsible for the entire result, even 
though his act or neglect alone might 
not have caused it—-Caesar v. Phillips 
Petroleum Co., 104 P.2d 429. 

Okl. If the concurrent negligence of 
two or more persons causes an injury 
to a third person, they are jointly and 
severally liable to the! third person, and 
he may recover against them both.— 
Ironside v. Ironside, 108 P.2d 157. 

Pa.Super. That the sudden emer- 


+ 
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§ 485 
gence of a boy with an ironing board 
caused customer to’ step back into 
open trapdoor did not relieve store 
owner from liability for his negligence 
in failing to keep trapdoor closed or 
to guard the opening—Christman_ v. 
Segal, 17 A.2d 676, 143 Pa.Super. 87. 
Where a defendant is guilty of neg- 
ligence, which causes an injury, and 
plaintiff is free from negligence con- 
tributing thereto, the fact that negli- 
gence or innocent act of a third per- 
son also contributed to plaintiff’s in- 
jury, does not relieve defendant from 
liability for his negligence.—Christman 
y. Segal, 17 A.2d 676, 143 Pa:Super. 87. 
 $.D. Negligence, to render a person 
liable, need not be the sole cause of 
injury, but it is sufficient that his neg- 
ligence, concurring with one or more 
efficient causes, other than plaintiff's 
fault, is the proximate cause _ of in- 
jury.—Lapp v. J. Lauesen & Co., 293 
N.W. 536. , 
If effects of actor’s negligent 
eonduct actively and continuously op- 
erate to bring about harm to another, 
fact that active and substantially si- 
-multaneous operation of effects of a 
third person’s innocent, tortious or 


_ eriminal act is also a substantial factor 


in bringing about the harm does not 
protect actor from liability.—McAfee v. 
Travis Gas Corporation S.W.2d 
. § 486 
Minn. Where an injury is caysed by 
the concurrent negligence of several 
persons, the negligence of each is the 
“proximate cause’ of the injury, and 
each is liable for all resulting damages. 
—Anderson y. Johnson, 294 N.W. 224. 
489 


§ 
€.C.A.Md. Negiigence of a third per- 
son as an “intervening efficient cause” 
can be relied upon as a defense only 
_ where it is the sole cause of the injury 
and not when it concurs with that o 
the defendant.—Conowingo Power Co. 
v. State of Maryland, to Use of Mar- 

shall, 120 F.2d 870. 
€.C.A.Pa. Where a dangerous article 
is negligently left by defendant where 
it is likely to be found by children, 
the act of children who find the article 
and are injured by it is not an ‘“‘inter- 


- vening cause”’ of the injury so as to re- 


lieve defendant of liability, since the 
result must have been or at least ought 
to have been foreseen and the defendant 
is held liable under the general rule 
that a negligent person is responsible 
for all of the consequences of his neg- 
- ligence which ought reasonably to have 
been foreseen.—American Mut. Liabili- 
4 Ins. Co. vy. Buckley & Co., 117 F.2d 

An “intervening force” is one which 
actively operates in producing harm to 
another after the actor’s negligent act 
has been committed, but in order for 
the actor to escape responsibility for 
his prior negligence, the intervening 
force must have been a “superseding 
cause,” and the intervening force is not 
a superseding cause where it is a nor- 
~mal response to the stimulus of a situ- 
ation created by the actor’s negligent 
eonduct.—Ameriecan Mut, Liability Ins. 
Co. v. Buckley & Co., 117 F.2d 845. 

Cal. If an injury is produced by 
concurrent effect of two _ separate 
wrongful acts, each act is ‘proximate 
cause” of injury, and either act can 
operate as an efficient “intervening 
cause’ with regard to the other.—Tay- 
lor v. Oakland Scavenger Co., 110 P.2d 
1044, prior opinion 103 P.2d 605. 

Cal.App. In a negligence action it is 
essential to establish a causal connec- 
tion between a wrongful act and the 
resulting injury, and the unlawful act 
with no independent intervening agen- 
cy must be the efficient cause of the 
injury.—Mann y. Chase, 107 P.2d 498. 

Cal.App. An intervening negligent 
act of a third person may break the 
chain of causation, but where there 
are two separate acts of negligence, 
whether the second act breaks the 
chain of causation, or whether it sim- 
- ply becomes a concurring act with 
the first, is a question of proximate 
cause.—Bauman y, City and County of 
San Francisco, 108 P.2d 989, 
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‘Ind.App. Where alleged negligence 
merely creates a condition by which an 
injury is made possible and subsequent 
independent act of an intervening agen- 
ey causes the injury, in order for the 
alleged negligence to be the “proximate 
cause” of the injury, not only should 
the type of the injury have been rea- 
sonably anticipated, but the interven- 
tion of the independent agency should 
have ‘been anticipated.—Indiana Service 
Corporation v. Johnston, 34 N.W.2d 157. 

Md. A negligent act is the “proxi- 
mate cause” of injury only when in- 
jury is the natural and probable con- 
sequence of act, unbroken by any in- 
tervening agency, and where negli- 
gence of one person ig merely passive 
and potential, while negligence of an- 
other is moving and effective cause of 
injury, the latter is “proximate cause” 
and fixes the liability—Bloom v. Good 
Humor Ice Cream Co. of Baltimore, 18 
ALP 592. 

Minn. An act done in normal re- 
sponse to the stimulus of a situation 
ereated by the actor’s negligence is a 
substantial factor in bringing about 
the injury and not an “independent in- 
tervening cause’.—Smith v. Carlson, 
296 N.W. 132. 

Minn. An “intervening” force is one 
which comes into active operation in 
producing the result after defendant’s 
negligence, and “intervening” is used in 
a time sense, as referring to later 
events, and not including conditions 
existing and forces already in operation 
at«time of defendant’s conduct.—Arnold 


v. Northern States Power Co., 297 N.W. ° 


182. 

Miss. If a defendant is negligent, 
and his negligence combines with that 
of another, or with any other independ- 
ent intervening cause, he is liable, al- 
though his negligence, without such 
other independent intervening cause, 
would not have produced the injury.— 
pes v. Town of Lucedale, 198 So. 
Mo.App. If one is negligent and his 
negligence is the proximate cause of 
injury, he is liable for the injury, al- 
though his negligence was not the sole 
proximate cause of the injury and 
though his negligence without that of 
a third party intervening would not 
have caused it—Brown v. Alton R. Co., 
151 S.W.2d 727. 

Neb. A person is answerable only for 
the natural and probable consequences 
of his own acts, and where some new 
and efficient cause intervenes, not set in 
motion by him nor flowing from any act 
of his, which causes the injury, the new 
and efficient cause is the “proximate 
Gaunt Ta oRee vy. Mitchell, 298 N.W. 


N.Y.Sup, Generally, the failure of a 
third party to interrupt a primary 
cause of danger is not the proximate 
and negligent cause of injury, but 
where duty devolves on another per- 
son in reference to such act or condi- 
tion which such person fails to per- 
form, such failure is the ‘‘proximate 
cause” of the injury resulting from 
the act.—Pierce y. Village of Ravena, 
22 N.Y.S.2d 32, 174 Misc. 774; 

N.C. Foreseeability is the test of 
whether intervening act is such a new, 
independent and efficient cause as to 
insulate original negligent act and 
hence if original wrongdoer could rea- 
sonably foresee intervening act and re- 
sultant injury, sequence of events is 
not broken by new and independent 
cause and in such event original wrong- 
doer remains liable—Murray y. Atlan- 
tie Coast Line R. Co., 11 S.E.2d 326, 
218 N.C. 392. 

N.C. The primary negligence charg- 
ed to a defendant is insulated by inde- 
pendent responsible agency’s interven- 
ing negligence, which has no logical 
connection by way of causation with 
original negligence or is of such extra- 
ordinary nature as not to be reasonably 
foreseeable by author of original negli- 
gence and hence must be considered 
sole proximate cause of injury to plain- 
tiff—Montgomery v. Blades, 12 S.H.2d 
217, 218 N.C. 680. 

N.C. A party’s primary negligence is 
not relieved by amother’s intervening 
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negligence on principle that such inter- 


vening negligence is subsequent to or 
greater than original negligence.— 
pore. v. Blades, 12 S.H.2d 217, 
218 N.C. 680. " Ec? 

N.C. Active primary negligence con- 
tinuing to moment of accident is never 
insulated by intervening negligence 
when primary negligence is obviously 
a substantial contributing factor to ac- 
cident.—Laneaster v. Atlantic Grey- 
hound Corporation, 14 S.H.2d 820, 219 
NC.767,9. c tat 

Ohio App. Causal connection be-. 
tween defendant’s negligence | and 
plaintiff’s damage is not broken if the 
intervening event is one which might, 
in the natural and ordinary course of 
things, be anticipated as not entirely 
improbable, and the defendant’s negli- 
gence is an essential link in the chain 
of causation.—Pugh vy. Akron-Chicago 
Transp. Co., 28 N.E.2d 1015, 64 Ohio 
App. 479, affirmed 28 N.E.2d 501, 137 
Ohio St. 164. ‘ 

Pa.Super. An intervening negligent - 
act of another than original negligent 
actor iS superseding cause of harm, 
which such actor’s negligence was sub- 
stantial factor in doing to another, if 
original actor had no reason to realize 
that party whose act intervened might 
act as he did, a reasonable man in Cir- 
cumstances would regard: it as highly 
extraordinary that such party would 
so act, or intervening act was extra- 
ordinarily negli gent.—Pilvelis v. 
Ebi) Tp., 14 A.2d 557, 140 Pa.Super. 


Pa.Super. The fact that an interven- 
ing act of a third person is negligent 
in itself or is performed in a negligent 
manner does not make it a “supersed- 
ing cause of harm”, if the negligent 
actor, whose conduct was a substantial 
factor in bringing about the harm, 
should have realized at time -of his neg- 
ligent conduct that a third person 
might so act, or if a reasonable man, 
knowing the situation existing when 
act of third person was done, would 
not regard it as highly extraordinary 
that the third person had so acted, or 
if the intervening act is a normal re- 
sponse to a situation created by. the ac- 
tor’s conduct and the manner in which 
it is done is not extraordinarily negli- 
gent.—Biearman y. Allegheny County, 
21. A.2d 112, 145 Pa.Super. 330. 


Pa.Com.Pl. Where a second actor has 
become aware of potential danger from 
neglect of original tort feasor and 
thereafter by independent action of neg- 
ligence causes an accident, the first tort 
feasor is relieved, since the condition 
created by him was not the approxi- 
mate cause of the accident.—Pilvelis vy. 
Township of Plains, 34 Luz.L.Reg.Rep. 
rp reversed 14 A.2d 557, 140 Pa.Super. 


. 


Pa.Quar.Sess. Where an intervening 
act of a third person is negligent, still 
if the defendant at the time of his con- 
duct should have realized that a third 
party might so act, or a reasonable 
man would not regard the third party’s 
conduct in the particular situation as 
extraordinary, or the intervening act 
was a normal response to the actor’s 
conduct, it is not a superseding cause 
that will exonerate the defendant from 
responsibility for his negligence—Com- 
monwealth v. Pagano, 33 Berks 233. 


Tenn. Where a _ painter was em- 
ployed by a contractor to do painting 
at corporation’s place of business, and 
corporation distributed a large quan- 
tity of free beer to fellow employees 
of painter, and they became highly in- 
toxicated, and one of them dropped a 
large plank on painter’s arm, causing 
a fracture of the arm and other inju- 
ries, the voluntary act of the fellow 
employee who dropped the plank was 
the “proximate cause” of the injuries, 
and corporation was not liable to 
painter.—Tarwater v. Atlantic Co., 144 
S.W.2d 746. 

Tenn.App. An intervening act of a 
human being, which is a normal re- 
sponse to stimulant of situation ecreat- 
ed by actor’s negligent conduct, is not 
a superseding cause of harm to another 
which the actor’s conduct is a substan- 
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__«¥. Miller, 143 S.W.2a 1042. 
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The law does not place the onerous 
duty upon a party of anticipating the 
criminal act of another unless such act 
arises naturall and spontaneously 
from the act of the party.—Brodie v. 
Miller, 143 S.W.2d 1042. ; 
~Tenn.App. One who does nothing 
more than furnish condition or give 
rise to oceasion by which an injury 
was made possible is not liable for 
the injury if there intervenes between 
such prior acts creating the condition 
and the injury a distinct and unre- 
lated but efficient cause of the_in- 
IRE ME v. Ogle, 148 S.W.2d 


If an independent negligent’ act sets 
into operation the circumstances which 
result in injury because of a prior 
dangerous condition, the subsequent 
act is the “proximate cause” of the re- 
sulting iajury.—Moyers v. Ogle, 148 
S.W.2d 637. 

Where a condition negligently cre- 
ated renders it impossible to avoid in- 
jury from another contributing cause 
or the injury was such as might have 
been anticipated, the original condition 
negligently created will be considered 
the “proximate cause’, notwithstand- 
ing the intervening agency.—Moyers V. 
Ogle, 148 S.W.2d 637. 

One is bound to take note of com- 
mon knowledge that animals act up- 
on unreasoning and instinctive im- 
Sot tae v. Ogle, 148 S.W.2d 

The act of an animal left to follow 
his own impulses will not break the 
line of causation and become the “ef- 
ficient intervening cause’ which will 
relieve an original negligent actor 
from liability—Moyers v. Ogle, 148 8. 
W.2d 637. 

Tex. The intervention of an unfore- 
seen and unexpected cause is not sufli- 
cient to relieve wrongdoer from conse- 
quences of negligence, if such negli- 
gence directly and proximately co-op- 
erates with independent cause in_re- 
sulting injury.—McAfee y. Travis Gas 
Corporation, 153 S.W.2d 442, reversing 
131 S.W.2d 139. 

Tex.Civ.App. Negligence creating a 
condition may become the ‘proximate 
cause’ of an injury, even though the 
active cause is some intervening agen- 
cy, if fact of intervening agency could 


' have been reasonably anticipated, but 


if intervening agency could not have 
been reasonably anticipated, then inter- 
vening agency will be deemed _ the 
“proximate .cause.”—Renegar’ v. Fort 
Worth Transit Co., 143 S.W.2d 443. 

Tex.Civ.App. The term “new and 
independent cause’ means the act or 
omission of a separate and independ- 
ent agency, which destroys the causal 
connection between .the negligent act 
or omission of the defendant and the 
injury complained of, and thereby be- 
comes, in itself, the immediate cause 
of injury for which recovery is sought. 
—Horne Motors yv. Latimer, 148 S.W. 
2d Bee error dismissed, judgment cor- 
rect. 


Tex.Civ.App. The ‘act of a_ third 
person, intervening and contributing 
a condition necessary to the injurious 
effect of the original negligence, will 
not excuse the first wrongdoer if such 
act ought to have been foreseen, and 
the original negligence still remains a 
culpable and direct cause of the in- 
jury, and the test is to be found in 
the probable injurious consequences 
which were to be anticipated and not 
in the number of subsequent events 
and agencies which might arise.— 
Horne Motors v. Latimer, 148 S.W.2d 
1000, error dismissed, judgment cor- 
rect. 

Tex.Civ.App. In a negligence action, 
an independent act of a third party 
may be, but need not necessarily be, 
negligence in order to be the sole cause 
of the injury and to constitute a de- 
fense.—Fort Worth & R. G. Ry. Co. vy. 
Pickens, 153 Boag opps error granted. 


Ohio App. To relieve a person from 
the consequences of his negligence, it 
is not enough that the negligent act or 
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omission of another was nearest in the 
order of events to the injury, nor that 
without it the injury would not have 
occurred, but to have that effect it 
must have been the efficient, independ- 
ent, and self-producing cause, discon- 
nected from the negligence of the first 
person.—Pugh v. Akron-Chicago 
Transp. Co., 28 N.H.2d 1015, 64 Ohio 
App. 479, affirmed 28 N.H.2d 501, 137 
Ohio St. 164. 

The fact that an intervening act of a 
third person is negligent in itself or is 
done in a negligent manner does not 
make it a superseding cause of harm 
to another which the actor’s negligent 
conduct is a_ substantial factor in 
bringing about, if the actor at the time 
of his negligent conduct should have 
realized that a third person might so 
act, or a reasonable man knowing the 
situation existing when the act of the 
third person was done would not re- 
gard it as highly extraordinary that 
the third person had so acted, or the 
intervening act was a normal response 
to a situation created by the actor’s 
conduct and the manner in which it is 
done is not extraordinarily negligent.— 
Pugh v. Akron-Chicago Transp. Co., 28 
N.E.2d 1015, 64 Ohio App. 479, affirm- 
ed 28 N.BH.2d 501, 137 Ohio St. 164. 

Tex.Civ.App. An “unavoidable acci- 
dent” is one which is not occasioned in 
any degree, either directly or remotely, 
by the want of such care or prudence 
as the law holds every man bound to 
exercise.—Houston Electric Co. v. Mc- 
Leroy, 153 S.W.2d 617, error granted. 
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Cal.App. The fact that one volun- 
tarily assumes a certain degree of-risk 
is not conclusive of negligence.—Martin 
Continental Casualty Co., Intervener, v. 
Clinton Const. Co., 105 P.2d 1029, re- 
hearing denied 106 P.2d 629. 

Cal.App. In determining whether de- 
fendant in personal injury action by 
invitee was negligent, and, if so, 
whether his negligence was the sole 
proximate cause of invitee’s injuries 
and whether invitee was negligent, and, 
if so, whether his negligence contribut- 
ed to his injuries, jury were privileged 
to consider the defendant’s statutory 
obligation to an invitee on his premis- 
es aS well as his contractual duty.— 
Beck v. Sirota, 109 P.2d 419. 

Cal.App. There are no degrees of 
negligence or contributory negligence 
recognized in California.—Lolli v. Mar- 
ket, St. Ry. ,Co:, 110° .P.20 436. 

Cal.App. There is no fixed or exact 
standard, other than the general one 
of ordinary care, by which it can be 
determined whether or not a person 
has acted as a reasonably prudent 
person under the circumstances of a 
particular case.—Cooper vy. Southern 
Pac. Co., 111 P.2d 689. 


Colo. In the ordinary sense, “con- 
tributor negligence’ implies negli- 
gence of defendant, and can exist only 
asa co-ordinate or counterpart thereof. 
—Vasquez y. Morrow, 107 P.2d 246. 

Ga.App. A store customer, who with- 
out seeking assistance attempted to 
remove dress which saleslady had 
placed on customer, was guilty of con- 
tributory negligence which barred her 
recovery for eye injury caused by wire 
protruding from artificial flower on 


ga La y. Snyder, 10 S.E.2d 
Ga.App. In determining whether 


plaintiff was contributorily negligent, 
plaintiff. should be dealt with in the 
light of ‘his surroundings at the time, 
and he is not necessarily negligent 
even though his judgment has been 
wrongly exercised.—Luke v. Powell, 12 
S.E.2d 196, 63 Ga.App. 795. 


Idaho. ‘Contributory negligence” 
which will bar recovery is established 
only when it is shown that, at the 
time of or before the injury, the per- 
son injured was guilty of a failure to 
exercise ordinary care for his own pro- 
tection and that such failure was a 

roximate and contributing cause of 
he injury.—Maier v. Minidoka County 
Motor Co., 105 P.2d 1076. ' 

Iowa. The degree of care which one 
must exercise to avoid injury in order 
to be free from “contributory negli- 
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gence’ is that degree of care which a 
man of ordinary prudence and caution 
would exercise under the same or simi- 
lar circumstances.—Gillespie vy. Gentosi, 
294 N.W. 586. %) 
La.App. “Contributory negligence” is 
negligence on the part of the person in- | 
jured that contributes to the cause of 
his injury.—Bamburg v. Standard Oil 
Co, of Louisiana, 199 So. 411. } 
Mass. The negligence of the plaintiff 
is an affirmative defense. G.L.(Ter.Hd. 


f 


Chpeols ; 85._Zawacki v. Finn, 29 N. 
E.2d 730. A ame 
Mich. In customer’s action against —— 


proprietor of retail store for injury 
sustained in a fall on floor of store, 
the question of customer’s contribu- 
tory negligence did not arise until pro- 
prietor’s negligence was shown.—Hu- 
lett v. Great Atlantic & Pacific Tea Co. 
299 N.W. 807, 299 Mich. 59. ei 

Mo, Contributory negligence of per- 
son injured or killed postulates negli- 
gence of person causing injury or 
death.—White v. Bunn, 145 S.W.2d 138. 

Mo.App. One who _ occupies and 
operates a store and invites the public 
to enter the store is under obligation 
to customers to exercise ordinary care 
to keep the store in reasonably safe 
condition for their use, and customers 
are obligated to use ordinary care for 
their own safety.—Perringer v. Lynn 
Food Co., 148 S.W.2d 601. | ; 

Whether operator of store has exer- 
cised required ordinary care to keep 
store in reasonably safe condition for 
use of customers, and whether cus- 
tomers have used ordinary care for 
their own safety, depend on facts of 


‘ 
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the particular case.—Perringer vy. wd 
Lynn Food Co., 148 S.W.2d 601. 
Mo.App. “Contributory negligence” — 


‘ 
necessarily presupposes negligence for — s 
which the defendant is _ responsible, a, 
which would of itself sustain an action : 
but for the concurrence of plaintiff’s 
negligence, and if the negligence for 
which either defendant or plaintiff is ' 
responsible is the sole proximate cause 
of the injury, there can_be no “con- 
tributory negligence.’—Christman vy. 
Reichholdt, 150 S.W.2d 527. . 


Neb. “Contributory negligence” is 
conduct for which plaintiff is responsi- 4 
ble, amounting to a breach of duty 
which the law imposes on persons to 
protect themselves from injury, and 
which, concurring and co-operating 
with actionable negligence for which de- 
fendant is responsible, contributes to i 
the injury complained of as a proximate 


Serr oo omene v. Lindell, 298 N.W. — 
Neb. ‘Contributory negligence” its 


conduct for which a plaintiff is respon-_ 
sible, and which amounts to a breach 
of duty imposed by law on persons to © 
protect themselves from injury, and 
which, concurring and cooperating with 
actionable negligence for which defend- 
ant is responsible, contributes to the 
injury complained of as a proximate 
cause.—Groat v. Clausen, 298 N.W. 563. 3 

N.J.Sup. There are two essential — 
elements in “contributory negligence,” } 
namely negligence for which puiaintiff 
is responsible and causal connection 
between such negligence and the in- 
jury complained ot.—Gordon vy, Gen- 
eral Launderers, 18 A.2d 719, 126 N. 

J as 8: 

N.Y.App.Div. Where employee of 
contractor who was engaged on a plas- 
tering job in apartment of tenant made 
use of courtyard elevator in returning 
empty cans from subbasement to court- 
yard level, and, during course of trip, 
one of cans became dislodged, and em- 
ployee’s legs were pushed between side 
of elevator shaft and platform, em- 
ployee was barred by contributory neg- 
ligence from recovering from building 
owner for injuries sustained, based on 
his failure to fasten the cans to pre- 
vent dislodging and failure to use the 
stairs after having started the elevator. 
—Regan vy. Highth Twenty Fifth Cor- 

oration, 23 N.Y.S.2d 217, 260 App.Div. 

83. 

N.Y.App.Div. A surgeon, suffering 
burns on his hands exposed to an X- 
ray machine being used for “fluorosco- 
py” while performing operations, al- 
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legedly without knowing that intensity 
of exposure depended on distance from 
the machine, was contributorily negli- 
gent, precluding recovery from _ the 
manufacturer.—O’Connell v. Westing- 
house X-Ray Co., 24 N.Y.S.2d 268, 261 
App.Div. 8, reversing 16 N.Y.S8.2d 54. 
N.Y.App.Div. Where it appeared 
that window cleaner was killed when 
he fell from building, that safety belt 
worn by him was in good condition 
after the accident, as were the anchors 
at the sides of the window, and that 
it was practicable for the cleaner to 
have re-entered the window from the 
outside to a place of comparative safety 
_ before detaching the remaining one of 
the two terminals from its anchor, the 
- cleaner was guilty of contributory neg- 
ligence in voluntarily relinquishing the 
protection which the safety devices af- 
_ forded, and the building owner was not 
: liable for the cleaner’s death:—Andross 
vy, Trustees of Columbia University in 
City of New York, 28 N.¥.8.2d 476, 262 
~~ Apn-Div. 872. 
. —N.D. Contributory negligence is an 
“affirmative defense” and presupposes 
negligence on the part of the defend- 
- ant.—Bagg v. Otter Tail Power. Co., 
297 N.W. 774, 70 N.D. 704. 
The standard to be used in deter- 
- mining whether a plaintiff has been 
guilty of such contributory negligence 
as will defeat recovery is whether the 
actions of the plaintiff were those of 
an ordinarily prudent person under 
the same circumstances and in the 
same position.—Bagg v. Otter Tail 
Power Co., 297 N.W. 774, 70 N.D. 704. 
Or. A customer cannot expect to find 


below which plaintiff 

should conform for his own protection 

and which is a, legally contributing 

- cause, co-operating with negligence of 

defendant, in bringing about plaintiff's 

harm.—Miller y. City of Erie, 16 A.2d 

RONG 

Pa. Where it appeared that plain- 

tiff entered defendant’s premises 

_ through a rear door, that in leaving by 

door through which she had entered 

screen door stopped against side of 
building, that in reaching out to pull 
it shut plaintiff lost her balance and 

_ fell into open areaway, that porch was 

dark, and that plaintiff did not see 
_—s areaway, damages could not be award: 
ed, since plaintiff was contributorily 
negligent, and proximate cause of her 
fall was her leaning so. far toward 

- sgereen door as to lose her balance, 
rather than the unguarded areaway.— 

Bae, penagates y. Nasim, 16 A.2d 381, 340 Pa. 
; 157. 

- \. Pa. Where bodily welfare is at 
stake, rule of due care and diligence 
Tequires that everything be done giv- 
ing reasonable promise of safety, re- 
gardless of the difficulties—Glancy v. 
Meadville Bread Co., 17 A.2d 395, 340 
Pa, 452. 

Pa.Com.Pl. One who takes a position 
of manifest and imminent danger as- 
sumes the risk. of his position.—Horvath 
vy. Morrison, 27 North. 288. 

S.C. The determination of question 
of contributory negligence is controlled 
by circumstances of particular case, 
and court will not decide it ag one of 
law if testimony is conflicting or if 
conclusion to be drawn therefrom is 
doubtful.—Bingham v, Powell, 11 S.E. 
20,275, 195 S.C. 238. 

8.C. Negligence or contributory neg- 
ligence is to be determined by consid- 
eration of all the relevant surrounding 
circumstances.—Cook v. Atlantic Coast 
Line R. Co., 138 8.H.2d 1, 196 S.C. 230. 

< 8.D. “Contributory negligence” is 
conduct of plaintiff below. standard to 

: which he should conform for his own 

> protection and constituting legally con- 

sy" tributing cause, co-operating with de- 
fendant’s negligence, in bringing about 

oa harm.—Iverson vy. Knorr, 298 


The standard of conduct, to which 
plaintiff must conform to absolve him- 
self from “contributory negligence”, is 
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NEGLIGENCE — 
that to which a reasonable man would 
eonform under like circumstances.— 
Iverson v. Knorr, 298 N.W. 28. 

'Tenn.App. In_ personal ; 
plaintiff's contributory negligence is not 
determined by circumstances as they 
appeared to him, but by whether or- 
dinarily prudent man would have re- 


garded and appreciated the condition. 
—Johnson v. City of Alcoa, 145 8.W.2d 
796 


Tex.Civ.App. At all times a _ plain- 
tiff is charged with duty of exercising 
ordinary care-for his own safety, but 
his duty to exercise due care does 
not exact the doing of a useless and 
futile thing.—Jackson v. McCrary, 148 
S$.W.2d 942, error refused. 

The law exacts of a plaintiff, even 
though he negligently places himself 
in a position of peril, due care for 
his own safety, but even though, aft- 
er being placed in a position of peril, 
he exercises due care, but through 
operation of his prior negligence he 
is injured, he cannot recover.—Jack- 
son v. McCrary, 148 S.W.2d 942, error 
refused. 

Wash. “Contributory negligence’ is 
conduct of plaintiff which falls below 
the standard to which he should con- 
form for his own Drapection and which 
is a legally contributing cause co- 
operating with negligence of defend- 
ant in bringing about plaintiff’s harm. 
—Hynek v. City of Seattle, 111 P.2d 


47. 

“Contributory negligence’ is some 
act or omission of injured person 
which caused, or contributed to cause, 
the injury, where such act or omis- 
sion was not such as would have been 
done or omitted by a person exercis- 
ing ordinary prudence under the cir- 
cumstances.—Hynek vy. City of Seattle, 
111 P.2d 247. 


§ 504 
C.C.A.Md. An employee working un- 
der the direction of his foreman had a 
right to assume that he was not being 
ordered to do something inherently 
dangerous, particularly when it was 
understood that high-tension wires be- 
neath bridge had been de-energized for 
safety of workmen.—Conowingo Power 
Co. v. State of Maryland, to Use of 

Marshall, 120 F.2d 870. 


Cal.App. <A person is justified in as- 
suming that he is not exposed to a dan- 
ger which can come to him only from 
a breach of a duty owed him by an- 
other.—Beck v. Sirota, 109 P.2d 419. 

Generally, every person has a right 
‘to presume that every other person has 
performed his duty and has obeyed the 
law.—Beck vy. Sirota, 109 P.2d 419, 

In absence of reasonable grounds to 
think otherwise, it is not negligence for 
one to assume that he is not exposed 
to danger which can come to him only 
from a violation of law or duty by 
some other person.—Beck v. Sirota, 109 
P.2d 419, 

Cal.App. A restaurant patron who 
knew that terrazzo platform had been 
mopped while she sat on stool and ate 
her lunch, would be justified in assum- 
ing when she began to arise from stool, 
that platform had been mopped proper- 
ly and in a manner that would not en- 
danger her safety, and that restaur- 
ateur would not expose patron to a 
danger that would come to patron only 
through violation of restaurateur’s duty 
to patron.—Hechler v. McDonnell, 109 
P.2d 426, 


A restaurateur’s duty to exercise or- 
dinary care for safety of invitees re- 
quires restaurateur installing terrazzo 
floor to take precaution not to allow 
floor to become or remain wet while 
invitees are present, and to see that 
mopping is done in such a manner as 
effectually to dry the surface mopped 
before an invitee is permitted to walk 
on such surface, and invitee is not re- 
quired to look for wet floors.—Hechler 
v. McDonnell, 109 P.2d 426, 

One to whom a duty of care is owing 
by another may assume that the latter 
will perform it, and, in the absence of 
reasonable grounds to think otherwise, 
is not negligent in assuming that he 
will not be exposed to a danger, which 
can arise only by violation of such 


injury suit, © 
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duty.—Hechler vy. McDonnell, 109 
426. \ 0) Yat epg or eT Be 

An invitee can assume that keeper of ; 
public house will perform duty of care 
owing to invitee, and in absence of rea- — “f 
sonable ground to think otherwise im- — 
vitee is not negligent in assuming that vs 
invitee will not be exposed by keeper 
to a danger which can arise only_ by 
violation of such duty.—Hechler v. Mc- 
Donnell, 109 P.2d 426. . 

Cal.App. One who is himself not 
negligent is entitled to rely upon pre- 4 
sumption that others will exercise due ’ 
care, and therefore it is not neglizence 
to fail to anticipate danger which can 
come only from a violation of law or 
duty upon the part of another.—Shear- 
er yv. Pacific Gas & Hlectric Co., 110 
P.2d 690. “A 

Cal.App. One who is not otherwise ps 
negligent cannot be held “negligent” by 
reason of a failure to assu that an- 
other person will be careless or violate 
the law.—Washam v. Peerless _Auto- 
matic Staple Mach. Co., 113 P.2d 724. ’ 

Conn. A.customer in a store had @ ‘ 
right to assume that the floor was rea- 
sonably safe to walk upon, and until 
she knew or ought in exercise of rea- 
sonable care to have known that it was 
not, she was not charged with the duty 
of exercising special care.—Zocecali y. 

Carfi, 20 A.2d 728, 128 Conn. 168. 

Ga.App. A person cannot be charged 
with the duty of using any degree of 
eare and diligence to avoid the negli- 
gence of a wrongdoer, until that per- 
son has a reason to apprehend the 
existence of such negligence.—Wilson 
v. Pollard, 10 S.B.2d 407, 62 Ga.Anp. . 

781, conforming to answer to certified 
questions 8 S.H.2d 380, 190 Ga. 74. 

Ga.App. A person’s legal duty to ‘ 
exercise ordinary care to avoid conse- 
quences of another’s negligence does 
not arise until such negligence exists 
and is ppparent or circumstances are 
such that ordinarily prudent person 
would have reason to apprehend its’ 
existence, and only in such cases does 
failure to exercise such care entirely 
defeat recovery for injuries caused by 
such negligence.—Western & Atlantic 
R. R. v. Mathis, 10 S:-E.2a 457. 

Ga.App. The duty to exercise ordina- 
ry care to avoid the consequences of 
another’s negligence does not arise until 
such negligence becomes apparent or an 
ordinary person could apprehend its 
existence.—Luke y.- Powell, 12 S.b.2d 
196, 63 Ga.App. 795 


Ga.App. Chiropractors owed patient 
the duty of maintaining. their prem- 
ises, to which patient was invited to 
receive treatment from them, in a rea- 
sonably safe condition, and the patient 
had a right to rely on the perform- 
ance by the chiropractors of that duty 
toward her. Code 1933, § 105-401.— 
Lake v, Cameron, 13 S.B.2d 856, 64 Ga. 
App. 501. 

La. A person is not negligent for 
failing to anticipate that other per- 
sons will be negligent.—Law v, Oster- 
land, 3 So.2d 680, 198 La. 421, affirm- 
ing 3 So.2d 674, _ 

Mass. A person though bound to be 
on the alert in looking out for his own 
safety may rely to some extent on ex- 
pectation that he will not be exposed 
by another person to dangers~ which 
can be avoided if proper precautions 
are taken and still be in exercise of 
“due care,”’—Runnells y. Cassidy, 29 N. 
B.2d 732. 


Mo.App. Under Illinois law, no one 
can assume and offer as excuse for 
failure to exercise care assumption that 
there will not.be a violation of the law 
or negligence on the part of others.— 
Kuba v. New York Cent. R. Co., 143 
S.W.2d 332. 

N.H. A licensee has a right to rely 
on a warning of risk which he may not, 
by the exercise of reasonable care, be 
expected to discover.—Hashim y, Chi- 
miklis, 21 A.2d 166. 

Where plaintiff after transacting 
business with defendant received per- 
mission to use toilet located in rear of 
defendant’s store, plaintiff had right to 
assume that the toilet was in a reason- 
ably safe condition for use—Hashim y. 
Chimiklis, 21 A.2d 166, ¢ 


-exercise ordinary care for their own 
safety.—Murray y. Atlantic Coast Line 
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Pa. The failure to anticipate negli- 
gence resulting in injury is not neg- 
ligence, and will not defeat an action 
for the injury, the injured person not 
being bound to guard against want of 
ordinary care on part of another.—Mc- 
Fadden v. Pennzoil Co., 19 A.2d 370. 
341. Pa. 433. . 

Pa.Super. A customer was justified 
in assuming that store owner had per- 
formed his affirmative duty of keeping 
his premises reasonably safe for cus- 
tomers and of giving warning of any 
failure to maintain them in that condi- 
tion.—Christman y. Segal, 17 A.2d 676. 
143 Pa.Super. : 

Pa,Super. Failure to anticipate neg- 
ligence of another is net ‘contributory 
negligence’.—Knoble v. Ritter, 20 A.2d 
848, 145 Pa.Super. 149. 

Va. One cannot shut hig eyes to dan- 
ger in blind reliance upon unaided care 
of another without assuming the conse- 
quences of the omission of such care.— 
Harrell v. Virginia Hlectric & 
Co., 12 §.H.2d 833. 

Wash. The questions of contributory 
negligence and negligence are so inter- 
related that the former usually cannot 
be determined without reference to the 


latter.—Hadley v. Simpson, 115 P.2d 
675. 
§ 506 : 
Ariz. A licensor in carrying out his 


own activities must exercise reason- 
able care not to injure a licensee, and 
is liable when he does not exercise 
such care unless the licensee knows of 
the licensor’s activities and of the 
risk involved therein.—Western Truck 
Lines v. Du Vaull, 112 P.2d 589. 

Cal. Forgetfulness of a known dan- 
ger will not always operate to prevent 
recovery, since to forget is not neg- 
ligence, unless it shows a want of 
ordinary care.—Gibson v. Mendocino 
County, 105 P.2d 105, superseding 96 
P.2d 1005. 


Cal.App. In action by invitee against 
owner or occupant of premises for in- 
juries occasioned by unsafe condition 
of premises, recovery cannot be had 
when owner or occupant has no knowl- 
edge of danger, where invitee has such 
knowledge, where danger is obvious, 
or where invitee is guilty of contribu- 
tory negligence, but it is not necessary 
to recovery that invitee prove all of 
such elements or that he prove any 
one of them by direct and positive evi- 
dence, proof of circumstances from 
which a reasonable inference may be 
drawn being sufficient.—Morton v. Man- 
hattan Lunch Co., 106 P.2d 212. 

Cal.App. An employee will be held 
to have known. of: defects in things 
with which employee must work when 
defects are so obvious that employee 
must have known thereof, or refused 
to open his eyes and see, or when em- 
ployee was put upon inquiry by some 
discovery or suggestion of danger 
which it was gross carelessness for 
him to neglect, and such principle is 
applicable to an invitee—Hmery  v. 
Pacific Telephone & Telegraph Co., 110 
P.2d 1079. 


Kan. As affecting contributory neg- 
ligence, a person whose faculties of 
observation or memory are temporari- 
ly suspended as regards a dangerous 
condition is virtually in the same men- 
tal position as one who has never ac- 
quired knowledge of such condition.— 
Cox y. City of Coffeyville, 110 P.2d 
772, 153° Kan. 392. 

Ky. The assumption of risk of a 
danger amounts to “contributory neg- 
ligence”’, so as to bar recovery, when 
injured person is aware of conditions 
which create danger and in addition 
thereto appreciates in his own mind 
danger attendant on such conditions.— 
Sutherland v. Davis, 151 S.W.2d 1021, 
286 Ky. 743. 

. La.App. In determining department 
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store owner’s liability for death re- 
sulting from injuries to patron who 


slipped on iron slab covering step lead- 
ing to sidewalk, patron who knew that 


it was raining was charged with 
knowledge of fact that one is apt to 
slip upon any wet surface. —Lawson v. 
D. H. Holmes Co., 200 So. 163. 

La.App. The continued use of defec- 
tive premises with knowledge of defect 
does not constitute contributory negli- 
gence unless there is evidence which 
would indicate the defect to be so seri- 
ous as to endanger the life or body of 
the user.—Hughes v, Abate, 2 So.2d 68. 

Minn. The operation of the law of 
gravity is a matter of such common 
knowledge that all persons of ordinary 
intelligence and judgment even if they 
are illiterate are required to take notice 
of it—Blomberg v. Trupukka, 299 N. 
W..11. 

Mo.App. The rule with respect to 
duty which owner or occupant of land 
owes to an invitee is that an owner is 
liable to those coming thereon, using 
due care, at his invitation or induce- 
ment, on any business to be transacted 
with or permitted by him, for injury 
occasioned by unsafe condition of 
premises, which is known to him and 
not to them, and which he has suffered 
negligently to exist, and of which they 
have received no notice, but there is no 
liability for injuries from dangers that 
are obvious or as well known to person 
injured as to owner or occupant.—Hor- 
vath v. Chestnut Street Realty Co., 144 
S.W.2d 165. 

Mo.App. Where danger is known to 
an owner and not known to an in- 
vitee, owner is liable for injury sus- 
tained by invitee as result of danger, 
but there is no liability for an injury 
from a danger that is obvious, or as 
well known to invitee as to owner.— 
Hager vy. Pevely Dairy Co., 148 S.W.2d 


Where invitee on a summer day en- 
tered milk and dairy products retail 
store where refreshments were on sale 
and voluntarily exposed himself to a 
draft. of cold air forced from an out- 
Jet in a wall by a motor-driven fan 
as result of which invitee allegedly 
sustained a facial paralysis and in- 
vitee must have known when he en- 
tered store that it was equipped with 
a cooling system and that it might be 
dangerous to expose himself to draft 
of cold air, invitee could not recover 
for alleged injury caused by draft of 
cold air.—Fager v.'\Pevely Dairy Co., 
148 S.W.2d 61. 


Neb. Want of ordinary care, and not 
knowledge of the danger, is the test of 
“contributory negligence.’’—Klement v. 
Lindell, 298 N.W. 137. 

Neb. Where a person fails to use or- 
dinary care for his own safety and 
knowingly and of his own volition ex- 
poses himself to obvious danger, he is 
guilty of ‘contributory negligence’.— 
Groat v. Clausen, 298 N.W. 5638. 

Neb. Darkness or dimness of light 
requires a person walking in a strange 
building to exercise greater caution for 
his own safety than is ordinarily re- 
quired.—Kelley v. Luke, 299 N.W. 593. 

N.Y.App.Div. One approaching or in 
presence of known danger must exercise 
more care than is required of one who 
does not know of the danger, but the 
question of negligence is still for jury, 
if reasonable minds might differ as to 
whether higher degree of care was exer- 
cised.—Leshinsky v. Cohen, 27 N.Y.S.2d 
865, 262 App.Div. 775. 

Pa. A possessor of land is not sub- 
ject to liability to his licensees, whether 
business visitors or gratuitous licensees, 


for bodily harm caused to them by 
any dangerous -condition thereon, 
whether natural or artificial, if they 


know of the condition and realize the 
risk involved therein.—Hild v. Mont- 
gomery, 20 A.2d 228, 342 Pa. 42. 
Pa.Com.Pl. Where plaintiff invitee 
voluntarily entered a lavatory booth 
maintained by the defendant landowner 
after observing that the approach to 
the booth was in a dangerous condition, 
she assumed the risk of injury attend- 
ant upon leaving the booth and could 
not recover for injuries sustained from 
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a fall caused by that known dangerous 
condition Chadwick v. Reading Fair 
Co., 33 Berks 11. : 
Pa.Com.Pl. A plaintiff who approaches 
men who are hunting and is informed 
that a dog is running a rabbit and that 
he must be quiet, is guilty of contribu- 
tory negligence if he is accidentally 
shot while in the immediate vicinity of 
oa hunters.—Pietro y. Morelli, 23 Erie 


Tenn.App, A property owner is not 
liable to an invitee for injuries sus- — 
tained from dangers that are obvious — 
or as’ well known to the invitee as to 
the owner.—Park y. Sinclair Refining 
Co., 142 S.W.2d 321, : j o) 
Tex.Civ.App. The only conditions 
under which an owner of premises is” | 
liable to those whom he invites upon — 
the premises are where dangerous and 
unsafe instrumentalities or conditions 
exist thereon and are known to owner — 
and not known to the invited persons 
who are injured by such instrumental- — 
jties or conditions.—Russell vy. Liggett 
Drug Co., 153 S.W.2d 231, error re-— 
fused. iit ? 
If a person invited upon the prem- 
ises of another is injured while thereon 
and instrumentality “or condition by 
which he was injured is as obvious or 
well known to him as it is to owner of 
premises, the owner is not liable for — 
the injury.—Russell v. Liggett Drug 
Co., 153 S.W.2d 231, error refused. / — 
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C.C.A.Fla. It is not “contributory 
negligence” to fail to look for danger 
when there is no reason to apprehend ; 
any.—Standard Oil Co. v. Burleson, 117 
F.2d 412. RAR: 
Cal.App. <A truck driver, delivering 
truckload of sugar to baking company 
with whose premises and elevator he 
was entirely familiar, assumed risk of 
obviously slippery condition of eleva- 
tor floor, and was as a matter of law — 
guilty of contributory negligence which 
barred his recovery from baking com- te 
pany for injuries sustained when he 
slipped on floor in elevator and was 
struck by elevator guard gate while 
unloading the sugar.—Funari v. Gray- © 
em-Inglis Baking Co., 104 P.2d 44. 
Cal.App. In invitee’s action against’ — 
owner of premises for injuries sus- 
tained when invitee was struck by ele- : 
vator guard gates which automatically. — 
began to close when elevator began to 
move, invitee, if in possession of his 
faculties, should have made use of his ~— 
faculties and perceived the obvious ‘ 
danger of moving elevator before at-- 
tempting to enter elevator.—Funari v. 
Gravem-Inglis Baking Co., 104 P.2d — 


44 
In order for one to be re-— 


Cal.App. 
lieved of contributory negligence, it — 
is not sufficient that he observe con- 
duct of others, but, after so observing, — 
he must exercise reasonable care for 
his own safety.—Watkins vy. Nutting, 
104 P:2a°413. , 


Cal.App. <A subcontractor’s employee, 
injured by fall from joist, put up by 
general contractor as part of unfinished 
form for pouring conerete, while using 
it as seaffold in painting angle iron or 
brace, cannot recover damages from 
general contractor and carpenter-fore- 
man on ground of latent defect in such 
form, as it was incumbent on such em- 
ployee to ascertain that form was suf- 
ficiently completed and safe before un- 
dertaking to use it as scaffold.—Scott 
vy. George A. Fuller Co., 107 P.2d 55, 

Cal.App. Generally, storekeeper is 
not liable for injury resulting from a 
patent danger which the injured per- 


son should have seen and avoided.— 
ee ans J. J. Newberry Co., 111 P. 
2d 346. 


, A customer did not act unreasonably 
in looking around store for her daugh- 
ter rather than at floor, and hence was 
not barred thereby from recovering ° 
from store owner for injuries suffered 
in fall on vomitus on floor.—Wills y. 
J. J. Newberry Co., 111 P.2d 346. 
Ind, Though it is ‘negligence’ to 
fail to see or hear what one can see or 
hear by exercise of ordinary and rea- 
sonable care, and hence the same iegal 
consequences attach for not seeing or 


t 


' what he would have 
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hearing as if in fact one did see and 
hear, negligence must be proven and 


cannot be inferred in absence of some 
Be oehcae tterer v. Key, 33 N.H.2d 
33 


Kan. Knowledge of danger or threat- 
ened danger will not be imputed to one 
who is deceived by appearances calcu- 
lated to deceive an ordinarily prudent 
person, nor to one who fails to look 
for danger which under the circum- 
stances he had no reason to apprehend. 


—Bradley v. Allis Hotel Co., 109 P.2d 


165, 153 Kan. 166. 

Kan. As affecting contributory neg- 
ligence a person whose faculties of ob- 
servation or memory are temporarily 
Suspended as regards a dangerous con- 
dition is virtually in the same mental 
position as one who has never ac- 
quired knowledge of such condition.— 
Cox v. City of Coffeyville, 110 P.2da 
772, 153 Kan. 392. 

Mass. One who has incurred an in- 


_ jury while groping his way in a dark 
_ place with which he is unfamiliar is not 


in the exercise of due care.—Story v. 
Lyon* Realty Corporation, 30 N.H.2d 
845, 308 Mass. 66. 

Mass. It is not “contributory neg- 
ligence” to fail to look for danger 
when there is no reason to apprehend 
any.—Stiles v. Wright, 32 N.H.2d 220, 
308 Mass. 326. : 
Mich, Ordinary prudence requires 
every person who is in the full enjoy- 


ment of his faculties of hearing and 
‘seeing, 
_fore attempting a dangerous 


faculties, be- 
act or 
operation, for purpose of discovering 
and avoiding peril, and failure to do 
so will bar recovery for injuries 
which might have been discovered and 


to exercise such 


-avoided.—Hbel vy. Bruzewski, 296 N.W. 
‘715, 296 Mich. 654. 


- Failure to exercise faculties of hear- 
ing and seeing, before attempting a 


‘dangerous act or operation, for pur- 


pose of discovering and avoiding peril 
may not bar recovery for injuries 
which might have been discovered and 
avoided, where nature of surrounding 
eircumstances or reason for being in 
such place of danger was such as 
would reasonably distract attention of 
prudent person from _ peril.—Kbel v. 


-Bruzewski, 296 N.W. 715, 296 Mich. 
654. 


bound to. see 
seen had _ he 
Colestock, 297 N.W. 


Mich. A person is 


looked.—Rife v. 


238, 297 Mich. 194. 


Mich. In action by customer for in- 
jury allegedly resulting from a hazard- 
ous condition existing in a retail store, 
customer would not be held contribu- 
torily negligent for failing to look out 
for ‘langer, if, under the surrounding 
circumstances, customer had no _ rea- 
son to suspect that such danger was to 
be apprehended.—Hulett vy. Great At- 
lantic & Pacific Tea Co., 299 N.W. 
807, 299 Mich. 59. 

Mo. Where dangerous condition of 
premises is so open and obvious that 
it is as apparent to the invitee as to 
the owner or where the condition is 
actually known to the invitee, land- 
owner is not liable for injuries sus- 
tained by the invitee as the result of 
the dangerous condition.—Murray yy. 
Ralph D’Oench Co., 147 S8.W.2d 623, 

Mo.App. A person must exercise 
ordinary care to observe danger or 
threatened danger so as to avoid in- 
jury to himself.——Boland v. Thomp- 
son, 142 S.W.2d 790. 


A person must make reasonable use 
of his faculties and intelligence to dis- 
cover dangers and conditions of danger 
to which he is or might become ex- 
posed, and “reasonable use of faculties’ 
means such use as an ordinarily pru- 
dent person would have made of them 
under the circumstances, so that where 
a situation suggests investigation and 


inspection in order that its dangers 
may be fully disclosed, a person is 
under the obligation of investigating 


and inspecting.—-Boland y. Thompson, 
142 S.W.2d 790. 

Mo.App. Generally, every person 
must exercise vigilance with a view to 
discovery of perils by which he may 
be menaced, but the acts required in 
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furtherance of that duty will depend 


on circumstances of each case, the 


standard of care being that exercised | 


by ordinarily prudent persons under 
like ~circumstances.—Busker v. New 
York Cent. R. Co., 149 S.W.2d 449. 

N.Y.App.Div. A manufacturer. was 
not negligent in furnishing an X-ray 
machine on which the current could not 
be reduced below a certain milliamper- 
age allegedly too high for fluoroscopy, 
where the evidence showed that cur- 
rent at such milliamperage could be 
compensatedfor by reduction of volt- 
age, and in any event the defect was 
obvious, as regards liability to a sur- 
geon. burned while operating on pa- 
tients under the beam projected by 
the machine.—O’Connell yv. Westing- 
house X-Ray Co., 24 N.Y.S.2d 268, 261 
App.Div. 8, reversing 16 N.Y.S.2d 54. _ 
'N.Y.App.Div. Proprietors of retail 
hat shop were not liable for injuries 
sustained when customer fell at or 
near two steps in store leading to rear 
entrance at lower level than floor of 
store, where locus of accident was well 
lighted, and steps were obvious and 
did not constitute a nuisance or trap, 
and customer Was contributorily negli- 
gent for failing to look where she was 
going.—Tehan v. Freed, 25 N.Y.S.2d 
882, 261 App.Div. 969. 


Pa. It was duty of one stepping up 
from gas station driveway to icy side- 
walk in front of station building to 
look where he was going, see what was 
plainly before him, and exercise degree 
of care required by circumstances.— 
Walberg vy. Rocolene Refining Co., 16 
A.2d 390. 


One looking ahead at door, through 
which he intended to enter gas station 
building, instead of looking where he 
was stepping, while stepping up from 
station driveway to icy sidewalk in 
front of building, failed ‘to exercise de- 
gree of care required by circumstances, 
and hence could not recover damages 
from station owner for injuries sus- 
tained as result of slipping on ice.— 
Walberg v. Rocolene Refining Co., 16 
A.2d 390. 4 


Pa. The law requires only that prem- 
ises held open for the reception of busi- 
ness visitors be so constructed and 
maintained that they can be used with- 
out danger by persons using ordinary 
care for their own safety, and ordi- 
narily no liability attaches for inju- 
ries from alleged dangers or defects 
which were obvious or known to the 
person injured.—Rogers vy. Max Azen, 
Ine., 16 A.2d 529, 340 Pa. 328. 


Pa. One who is injured as the result 
of failure on his part to observe and 
avoid an obvious condition which ordi- 
nary care for his own safety would 
have disclosed, may not complain.— 
Rogers v, Max Azen, Inc., 16 A.2d 529. 
340 Pa. 328. 


A less degree of attention in placing 
feet is required of customers in stores 
who walk along aisles where goods are 
displayed for the very purpose of at- 
tracting their attention than is required 
of pedestrians on sidewalks, and con- 
tributory negligence of a person falling 
over obstacles under such circumstances 
is usually for the jury, but where the 
attention of a customer is not so chal- 
lenged and diverted, the mere fact that 
injury was sustained in a store does 
not remove the case from operation of 
the general rule ordinarily applicable to 
business invitees as well as to pedes- 
trians on sidewalks.—Rogers’v. Max 
Azen, Inc., 16 A.2d 529, 340 Pa, 328. 

Pa. Where manager of store placed 
platform scale in vestibule and locked 
one of two swinging doors located at 
store entrance in order to prevent cus- 
tomers from entering store after clos- 
ing hour, the placing of the scale in the 
vestibule did not involve unreasonable 
risk to customers, and a customer who 
could have seen the scale but who was 
not looking in its direction and. fell 
over it as she left the store when she 
stepped to left in order to avoid people 
who were standing in vestibule in front 
of her, was guilty of negligence which 
was the sole cause of the accident and 
precluded recovery for injuries sustain- 
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ed.—Burckhalter_y. F. Ww. 
Co.,.16 A.2d 716, 340 Pa. 30 

Pa. 
watchfulness and celerity in getting out 


OF patent 


\ 


of zone of danger, and caution in get- — 
ting into such zone.—Glancy y. Mead- 


hes Bread Co., 17 A.2d 395, 340 Pa. 
452. 

A person omitting to use his senses 
and walking thoughtlessly into place of 
danger is guilty of negligence which 
deprives him of any right to demand 
compensation from others contributing 
to his injuries.—Glancy vy. Meadville 
Bread Co., 17 A.2d 395, 340 Pa. 452. 

Pa.Super. A customer who fell into 
an open trapdoor ir aisle of department 
store was not required to exercise as 
high a degree of care in watching her 
steps in the aisle as when traveling on 
a highway.—Christman y. Segal, 17 A. 
2d 676, 143 Pa.Super. 87. 

Pa.Super. 
ing store did not look down to see 
where she was stepping, but directed 
her vision out through the door and 
did not observe unobscured step in 
doorway, customer in falling down step 
was contributorily negligent and could 
not recover for injury from store own- 
er.—Hixenbaugh vy. J. G. McCrory 
20 A.2d 910; Hixenbaugh vy. J. G. 
Crory Co., 21 A.2d 249. 

Pa.Com.Pl. In the absence of a sud- 
den emergency or stress of peril, a 
person is required to remember a con- 
dition which such person observed a 
short time before and to exercise due 
care to avoid any danger inherent in 
that condition.—Horvath y. Morrison, 27 


Cc 
Mc- 


North. 288. 


One who, in the absence of a sudden 


emergency or stress of peril, is. inat- 
tentive to an obvious condition which 
contains a risk of injury is negligent 
as a matter of law.—Horvath y. Morri- 
son, 27 North. 288. 


Pa.Com.Pl, In refusing to lift the 
nonsuit, the Court took judicial notice 
of the construction of entrances at dif- 
ferent levels in hilly country. In con- 
struction and maintenance of buildings, 
the owners are not negligent if they 
exercise due care to keep the premises 
reasonably safe by conforming to es- 
tablished usages and customs, unless 
inherently dangerous or obviously im- 
proper. It was held to be contributory 
negligence when the Plaintiff assumed 
that the doorway through which she 
was leaving the store was similar to 
the one through which she entered the 
store—she substituted her past . ex- 
perience for the greater vigilance and 
care required by her use of an exit 
with which she was not familiar.— 
Fopcebaueh v. McCrory Co., 20 Wash, 


Tex. The mere fact that a person 
may expose himself to a danger will 
not preclude a recovery, but to pre- 
clude recovery danger must be such 
that a person of ordinary prudence 
under like eircumstaneces would not 
subject himself to it.—McAfee v. Tra- 


vis. Gas Corporation, 153 S.W.24 442, 
139, + 


reversing 131 S.W.2a 
Va. Where a_ person 
should reasonably realize, 
of another have created 
situation, there is a duty to avoid con- 
sequences of such  situation.—Penoso 
v. D. Pender Grocery Co., 13 §.H.2d 
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Cal.App. In action by invitee against 
owner or occupant of premises for in- 
juries occasioned by unsafe condition 
of premises, recovery cannot be had 
when owner or occupant has no knowl- 
edge of danger, where invitee has such 
knowledge, where danger is obvious, or 
where invitee is guilty of contributory 
negligence, but it is not necessary to 
recovery. that invitee prove all of such 
elements or that he prove any one of 
them by direct and positive evidence, 
proof of circumstances from which 9 
reasonable inference may be drawn be- 
ing sufficient—Morton vy, Manhattan 
Lunch Co., 106 P.2d 212. ‘ ‘ 
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Cal.App. To forget a known danger 
is not ‘‘negligence’ unless such forget- 


realizes, or 
that actions 
a dangerous 


W.. Woolworth 


Where customer in leav- 


} 


f 


Common prudence requires alert) __ 


ness shows want of ordinary care. 
Hechler v, Ryrevarar 109 P.2d 426. 
Bh pitel 16 : 
N.Y.App.Div. Where employee of 
contractor who was engaged on a plas- 
tering job in apartment of tenant made 
_ use of courtyard elevator in returning 
empty cans from subbasement to court- 
yard level, and, during course of trip, 
one of cans became dislodged, and em- 
ployee’s legs were pushed between side 
of elevator shaft and platform, em- 
ployee was barred by contributory neg- 
ligence from recovering from building 
owner for injuries sustained, based on 
his failure to fasten the cans to prevent 
dislodging and failure to use the stairs 
after having started the elevator.— 
Regan v. Highth Twenty Fifth Corpo- 
eee 23° N.Y.S.2d 217, 260 App.Div. 


Pa. When one voluntarily assumes a 
‘position of danger when there is a safe 
place to which he may go and as a re- 
sult is injured, he is coniributorily neg- 
ligent.—Valente v. Lindner, 17 A.2d 
SLY sAg ras 508: f 

Pa.Super. A person is not neces- 
sarily guilty of negligence because he 
does not take safer of a choice of 
ways, unless danger is so clear and 
apparent that an ordinarily prudent 
person would regard it as dangerous. 
—Schaut vy. Borough of St. Marys, 14 
A.2d 583, 141 Pa.Super. 388. 


MD 
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C.C.A.Okl. The law does not require 
one to choose the best way of escape 
from imminent peril suddenly created 
by another.—Oklahoma Natural Gas 

~ Co. v. McKee, 121 F.2d 583. 

Ga.App. Whbere one is. confronted 
with a sudder emergency without suf- 
ficient time to determine with certain- 
ty the best course to pursue, he is not 
held to the same accuracy of judgment 
as would be required of him if he had 
time for deliberation.—Luke v. Powell, 
12 S.H.2d 196, 63 Ga.App. 795. 

A sudden emergency does not relieve 
one of the obligation to exercise ordina- 
Ty care, but is merely one of circum- 
stances properly to be considered in de- 
termining whether ordinary care has 
been exercised.—Luke v. Powell, 12 S.E. 
2d 196, 63 Ga.App. 795. 


Ind.App. One in a position of peril 
not ereated by his own negligence has 
} a right to make a choice of means to be 
used to avoid'the peril, and is not held 
to a strict accountability if he takes an 
unwise course.—Zoludow v. Keeshin 
\ Motor Express, 34 N.H.2d 980. 
Ky. The “sudden emergency rule” 
applies only where the evidence dis- 
j closes that one became aware of an 
» . emergency and was put to a rapid 
“choice of alternative courses of action 
in order to avoid accident and the jury, 
in the state of the evidence and in light 
of subsequent events, might reach the 
conclusion that the course of action 
adopted was an unwise one, in which 
event an instruction defining the right 
of one confronted by such an emergen- 
ey is required.—leck’s Adm’r y. Bell 
Line, 144 S.W.2d 483, 284 Ky. 288. 
Minn. A plaintiff’s contributory neg- 
ligence in an emergency is to be deter- 
mined by whether he exercised the cau- 
tion which could reasonably be expect- 
ed from an ordinarily prudent person 
under the circumstances.—Smith  y. 
Carlson, 296 N.W. 132. 


Minn. One faced with an emergency 
is bound to exercise only that caution 
and judgment which could be reason- 
ably expected from an ordinarily pru- 
dent person under the circumstances.— 
Blom y. Wilson, 296 N.W. 502. 


Pa. The principle that in an emer- 
gency situation, one is excused for not 
exercising the care of a _ reasonable 
man, is never applicable if the im- 
pending peril was caused by such per- 
son’s own antecedent negligence.—Ga- 
jewski v. Lightner, 19 A.2d 355, 341 
Pa. 514. 

Pa.Super. The fact that plaintiff is 
acting in an emergency not created by 
her own antecedent negligence is a fac- 
-tor to be taken into account in deter- 
mining whether her conduct is free 
from contributory negligence.—Christ- 


‘Super. 87. 


_ NEGLIGENCE 


many. Segal, 17 A.2d 676, 143 Pa. 
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Conn. Under “rescue doctrine,” it is 
not “contributory negligence” for a per- 
son to expose himself to danger in rea- 
sonable effort te save another person 
or land or chattels of himself or such 
other person from harm.—Cote v. Palm- 
er, 16: A.2d7695, 127 Conn: 321, 

In determining question of freedom 
from “contributory negligence” under 
“rescue doctrine,’ standard generally 
used in testing whether act is negli- 
gent, that is, conduct of ordinarily pru- 
dent person in same _ circumstances, 
must be applied.—Cote v. Palmer, 16 A. 
2011595, °127 Conn. 321: 

In determining, whether person was 
free from “contributory negligence’ un- 
der ‘rescue doctrine,” question is not 
what careful person would do under 
ordinary circumstances, but what he 
would be likely to do in presence of ex- 
isting peril.—Cote v. 
SOL] 7 Conn.43i215 

In determining question of person’s 
freedom from “contributory negligence” 
under “rescue doctrine’, seriousness 
and imminent danger to both person 
threatened and rescuer, likelihood or 
unlikelihood that harm to person 
threatened could be averted, instinctive 
reaction of human nature to need of 
person in danger, and, where such per- 
son stands in close relationship of 
blood or affection to rescuer, as in case 
of young child to her mother, the reac- 
tions naturally incident in such a case, 
must be considered.—Cote v. Palmer, 
16.0A.2a 595, 127° Conn, 321: ; 

The mere presence of danger and de- 
sire to save person or property from 
injury or destruction will not alone 
suffice to establish freedom 4rom “con- 
tributory negligence’ under “rescue 
doctrine.’”—Cote v. Palmer, 16 A.2d 595. 
127 Conn. 321. 


Minn. One injured in voluntary at- 
tempt to rescue a person whose life 
is imperiled by negligence of another, 
may recover from the negligent per- 
son if the attempted rescue be not an 
act of extreme recklessness, and rules 
of contributory negligence or assump- 
tion of risk will not be weighed with 
technical precision.—Arnold, v. North- 
ern States Power Co., 297 N.W. 182. 

It is not “contributory negligence” 
as a matter of law to expose oneself 
to danger in a reasonable effort to 
save third person from harm, and it is 
sufficient if to a reasonably prudent 
person the circumstances create the 
apprehension of danger, even though 
danger to a definite person or proper- 
ty was not actually imminent at the 
moment.—Arnold yv. Northern States 
Power Co., 297 N.W. 182. 

Minn. Ordinarily, persons are justi- 
fied in assuming greater risks to pro- 
tect human life and limb than the law 
would sanction under other circum- 
stances.—Duff v. Bemidji Motor Service 
Co., 299 N.W. 196: 

Okl. The constitutional provision 
that defense of contributory negligence 
shall be a question of fact to be left 
to jury inhibits application in Okla- 
homa of so-called “rescue theory” con- 
cerning contributory negligence. Okl. 
St.Ann.Const. art. 28, § 6.—Oklahoma 
Power & Water Co. v. Jamison, 106 P. 
2d 1097. 

Tex.Civ.App. A plaintiff undertak- 
ing to rescue one from a perilous sit- 
uation created by another can recover 


despite his own contributory negli- 
gence, but not so, if his actions are 
rash or reckless.—Shultz v. Dallas 


Power & Light €o., 147 S.W.2d 914, 
error dismissed, judgment correct. 
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Conn. Under “rescue doctrine,” it 
is not ‘contributory negligence’ for a 
person to expose himself to danger in 
reasonable effort to save another per- 
son or land or chattels of himself or 
such other person from harm.—Cote y. 
Palmer, 16 A.2d 595, 127 Conn. 321. 

In determining question of freedom 
from “contributory negligence” under 
“rescue doctrine,’ standard generally 
used in testing whether act is negli- 
gent, that is, conduct of ordinarily 


Palmer, 16 A.2d 


Tiga ios) 


prudent person in same circumstances, © 
must be applied.—Cote vy. Palmer, 16° 
AZ THIS VUT 27 Conny Haake la 
In determining whether person was 
free from “contributory negligence’ 
under “rescue doctrine,’ question is. 
not what careful person would do un- — 
der ordinary circumstances, but what — 
he would be likely to do in presence’ — 
of existing peril—Cote v. Palmer, 16 _ 
ALZd) 595, 12 7"'Conn, sol, f Es i 
The mere presence of danger and de- 
sire to save person or property from in- — 
jury or destruction will not alone 
suffice to establish freedom from “con- — 
tributory negligence’ under ‘rescue — 
doctrine,’”—Cote v. Palmer, 16 A.2d 595. 
127 Conn. 321. aay 
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N.Y.App.Div. The statute prohibit- i 
ing a window cleaner from dispensing 
with the use of safety devices while — 
engaged at cleaning a window imposes oe 
a duty to use such devices until clean- 
er returns to a place of safety, if it is 
practicable to do so. Labor Law, § © 
202.—Andross v. Trustees of Columbia ‘wit 
University in City of New York, 23 N. 
Y.S.2d 285. co Aye 
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Ala, Contributory negligence must 
have proximately contributed to plain- ~ 
tiff's injury to bar recovery under sim- 


ple negligence count.—Preston y. La- a 
Salle Apartments, 3 So.2d 411. oN ae 

Ariz. In absence of a statute provid- __ 
ing otherwise if an accident is caused ~ § 


by concurrent negligence of plaintiff 
and defendant, the piaintiff cannot re- 
Ca iiont aie ee v. English, 110 Pi2d 

ee 4 

Cal.App. Where the basis of recov- 
ery or denial thereof in a negligence ac- 
tion is predicated upon a violation of 
the law, such violation must be a proxi- 
mate cause of accident, otherwise the © 
violation is immaterial—Mann y, Chase, — 
107 P.2d 498. sa hig 

Cal.App. In determining whether de- 
fendant in personal injury action by in- 
vitee was negligent, and, if so, whether | 
his negligence was the sole proximate ; 
cause of invitee’s injuries and whether — 
invitee was negligent, and, if so, wheth-_ 
er his negligence contributed to his in- 
juries, jury were privileged to consider 
the defendant’s statutory obligation to 
an invitee on his premises as well as 
his contractual duty.—Beck vy. Sirota, — 
109 P.2d 419. i 

Cal.App. The burden of proving con- 
tributory negligence is on defendant, — 
and, in order to find that plaintiffs © 
negligence constitutes a defense, such 
negligent conduct must proximately 
contribute to the injury.—Monroe  yv. ~ 
San Joaquin Light & Power Corpora- — 
tion, 109 P.2d 720. 

Cal.App. As comparative negligence | 
rule is not recognized in California, — 
neither party to action for injuries — 
proximately contributed to by both 
parties’ negligence can recover dam- 
ages.—People v. Lang Transp. Corpo- 
ration, 110 P.2d 464. 

Idaho. | “Contributory negligence” 
which will bar recovery is established 
only when it is shown that, at the 
time of or before the injury, the per- 
son injured was guilty of a failure to 
exercise ordinary care for his own pro- 
tection and that such failure was a 
proximate and contributing cause of 
the injury.—Maier vy. Minidoka County 
Motor Co., 105 P.2d 1076. 

IiLApp. The word “accident”, in its 
more general sense, does not exclude 
negligence, but is recognized as an oc- 
currence arising from the carelessness 
of men, and the fact that the negli- 
gence of the person injured contributed 
to produce the result will not make 
it any less an accident.—Paulissen v. 


\ 


seer: 35 N.E.2d 958, 311 IlLApp. 
Towa. If plaintiff's conduct con- 


tributes in any manner and to any de- 
gree to his injury, he cannot recover.— 
Riess v. Long, 294 N.W. 592. 

Mich. To be guilty of contributory 
negligence, barring recovery for in- 
juries sustained, injured person’s neg- 
ligence must have been one of causes 
of accident.—Rife v. Colestock, 297 N. 
W. 238, 297 Mich. 194. ‘ 

Minn, The ‘proximate cause” of in- 
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_ jury to one who voluntarily interposes 
to save from injury other persons put 
in peril by negligence of another is the 
negligence which causes the peril and 
not the intervention of attempted res- 
euer.—Duff v. Bemidji Motor Service 
Co:, 299 N.W. 196. 

Mo.App. “Contributory negligence” 
necessarily presupposes negligence for 
which the defendant is responsible, 
which would of itself sustain an action 
but for the concurrence of plaintiff's 
negligence, and if the negligence for 
which either defendant or plaintiff is 
responsible is the sole proximate cause 
of the injury, there can be no “con- 
_ tributory 


negligence.’’—Christman Vv. 
- -Reichholdt, 150 S.W.2d 527. : 
_ Neb. “Contributory. negligence” is 


_ conduct for which plaintiff is responsi- 
ble, amounting to a breach of duty 
- which the law imposes on persons to 
_ protect themselves from injury, and 
which, concurring and _ co-operating 
with actionable negligence for which 
- defendant is responsible, contributes to 
_ the injury complained of as a_proxi- 


mate cause—Klement y. Lindell, 298 
SONG lst. ) 
Ry Neb. ‘Contributory negligence” is 
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- eonduct for which a plaintiff is respon- 
sible, and which amounts to a breach 
of duty imposed by law on persons to 
protect themselves from injury, and 
which, concurring and cooperating with 
actionable negligence for which defend- 
ant is responsible, contributes to the 
injury complained of as a proximate 
_ cause.—Groat v. Clausen, 298 N.W. 563. 
 N.J.Sup. There are two. essential 
elements in “contributory negligence,’’ 
namely negligence for which plaintiff 
is responsible and causal connection 
between such negligence and the_in- 
. jury complained of.—Gordon v. Gen- 
eral Launderers, 18 A.2d'719, 126 N. 


i 


_ N.C. It is sufficient to defeat recov- 
ery if plaintiff's negligence is. one of 
the proximate causes of injury, and it 
need not be the sole proximate cause.— 
te ae vy. Hooks, 10 S.H.2d 608, 218 N.C. 
N.C. A. plaintiff’s negligence, to bar 
recovery in a tort action, need not be 
- sole proximate cause of the injury, but 
it is sufficient if such negligence con- 
tributes to the injury, since term “con- 
-tributory negligence’ implies negli- 
gence on part of defendant.—Gold v. 
Kiker, 10 S.H.2d 650, 218 N.C. 204. 

— N.C, “Contributory negligence”, 
when set up as a defense to an ac- 
tion for injuries alleged to have been 
- eaused == by defendant’s - negligence, 
- means any want of ordinary care on 
the part of the person injured or on 
the part of another whose negligence is 
imputable to him, which combined and 
econeurred with defendant’s negligence 
and contributed to the injury as proxi- 
mate cause thereof, and as an element 
without which the injury would not 
have occurred.—Wall v. City of Ashe- 
ville, 13 S.E.2d 260, 219 N.C.163. 


N.D. A piaintiff cannot recover dam- 
ages for injuries where the plaintiff’s 
own negligence contributed proximate- 
ly to the injuries for which recovery is 
sought.—Stelter vy. Northern Pac.. Ry. 
Co., 299 N.W. 310, 


Pa. Where it appeared that plaintiff 
entered defendant’s premises through 
a rear door, that in leaving by door 
through which she had entered screen 
door stopped against side of building, 
that in reaching out to pull it shut 
plaintiff lost her balance and fell into 
open areaway, that porch was dark, 
and that plaintiff did not see areaway, 
. damages could not ‘be awarded, since 
: plaintiff was contributorily negligent, 
and proximate cause of her fall was 
iy her leaning so far toward screen door 
4 as to lose her balance, rather than the 
4 unguarded areaway.—Zlates y, 
7 16 A.2d 381, 340 Pa. 157. 
Pa. Where manager of store placed 
: platform scale in vestibule and locked 
one of two swinging doors located at 
store entrance in order to prevent cus- 
tomers from entering store after clos- 
ing hour, the placing of the scale in 
; the yestibule did not involve unreason- 
j able risk to customers, and a customer 
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who could have seen the scale but who 
was not looking in its direction and 
fell over it as she left the store when 
she stepped to left in order to avoid 
people who were standing in vestibule 
in front of her, was guilty of negli- 
gence which was the sole cause of the 
accident and precluded recovery for in- 
juries sustained.—Burckhalter v. F. W. 
Woolworth Co., 16 A.2d 716, 340 Pa. 
300. 

Pa, The test for ‘‘contributory neg- 
ligence” is whether act constituting 
the negligence. contributed in any de- 
gree to production of the are 
McFadden v. Pennzoil-Co., 19 A.2d 370. 
341 Pa. 433. 

In order to defeat recovery of dam- 
ages for injuries arising from negli- 
gence of another, injured person’s 
negligence must have been a juridical 
eause of the injury, and not simply a 
condition of its occurrence.—McFadden 
Ye ronnzolt Co., 19 A.2d 370, 341 Pa. 

Pa.Super. The test for “contributory 
negligence” is whether the act consti- 
tuting the negligence contributed in 
any degree to the production of the in- 
jury.—Naugle v. Reading Co., 21 A.2d 
109, 145 Pa.Super. 341. 

The fact that plaintiff has failed to 
exercise reasonable care for his own 
safety does not bar recovery unless 
plaintiff’s harm results from a hazard 
because of which his conduct was neg- 
ligent.—Naugle v. Reading Co., 21 A. 
2d 109, 145 Pa.Super. 341. 

S.D. “Contributory negligence” is 
conduct of plaintiff below standard to 
which he should conform for his own 
protection and constituting legally con- 
tributing cause, co-operating with de- 
fendant’s negligence, in bringing about 
papas harm.—lIverson v. Knorr, 298 

Under ordinary circumstances, such 
departure by plaintiff from statutory 
standard of conduct as is contributing 
cause, co-operating with defendant’s 
negligence, in bringing about plaintiff’s 
harm, constitutes ‘‘contributory negli- 
gence’ as matter of law.—Iverson vV. 
Knorr, 298 N.W. 28. 

A plaintiff may not recover damages 
for injuries of which his negligence 
was legally contributing cause.—Iver- 
son v. Knorr, 298 N.W. 28. 


Tenn.App. It is not every violation 
of statute that renders person guilty 
of such contributory negligence as -will 
bar his recovery on account of negli- 
gence of another but it is only when 
such violation of statute is the proxi- 
mate cause of accident or injury that 
the party violating the statute is guil- 
ty of contributory negligence as a mat- 
ter of law so as to bar his action.— 
Chattanooga Ice Delivery Co. v. George 
F. Burnett Co., 147 S.W.2d 750. 


‘Tex.Civ.App. Recovery cannot be 
had for an injury inflicted by a wrong- 
ful act if the injury was proximately 
contributed to by the negligent act of 
the one receiving the injury.—Le Mas- 
ter v. Fort Worth Transit Co., 142 S, 
W.2d 908, error granted. 


Tex.Civ.App. In determining issue of 
proximate cause as between plaintift’s 
alleged contributory negligence and the 
injury, the same standards should be 
applied to conduct of plaintiff as to 
that of defendant.—Jennison vy. Dar- 
nielle, 146 S.W.2d 788, error granted. 

Tex.Civ.App. The law exacts of a 
plaintiff, even though he negligently 
places himself in a position of peril, 
due care for his own safety, but even 
though, after being placed in a posi- 
tion of peril, he exercises due care, 
but. through operation of his prior 
negligence he is injured, he cannot re- 
cover.—Jackson v. McCrary, 148 S.w. 
2d 942, error refused. 
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C.C.A.Fla. The common-law rule 
that contributory negligence is a bar 
to recovery obtains in Florida.—Stand- 
ard Oil Co. v. Burleson, 117 F.2d 412. 

Cal.App. Actual or imputed knowl- 
edge of general building contractor and 
carpenter-foreman that subcontractor’s 
employee would use form for pouring 
concrete as scaffold in painting angle 
iron or brace did not excuse such em- 
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on joists of such form before its com- 


and such foreman burden of construct- 
ing form so as to serve purpose of 
scaffolding, in absence of agreement to 
that effect between general contractor 
and subcontractor.—Seott vy. George A. 
Fuller Co., 107 P.2d 55. 
Cal.App. Generally, one who is 
aware of danger and neglects to take 
reasonable precautions to avoid injury 
cannot recover damages. therefor, sub- 
ject to certain limitations, as when one 
seeks to rescue another from imminent 
peril.—Lolli vy. Market St. Ry, Co., 110 
P.2d 436. ; 
One acting recklessly and rashly in 
seeking to rescue another from immi- 
nent peril by placing himself in posi- 
tion of danger not necessary to effect 
rescue and failing to act as ordinarily 
prudent person would act under simi- 
Jar circumstances cannot recover dam- 
ages for resulting injury.—Lolli_ v. 
arket St. Ry. Co., 110 P.2d 436. 
In determining whether one neglect-. 
ing to take reasonable precautions to 


avoid injury in seeking to rescue an-. — 


other from imminent peril is precluded 
from recovering damages for such 
injury, questions whether danger, was 
caused by 
another, solely by party from whom 
recovery is sought, or by several par- 
ties’ concurrent acts, whether rescuer 
realized that there was immediate peril 
or merely sought to aid one presum- 
ably injured under circumstances 
wherein there was no such peril, and 


circumstances of approach to position | 


of party in peril, must be considered. 
—Lolli v. Market St. Ry. Co., 110 P. 
2d 436. 

Conn. Plaintiff's negligence will not 
defeat recovery if it is only a remote 
cause of the accident, even though the 


pletion or impose on general contractor 


conditions necessary for application of — 


the last clear chance doctrine are not 
present.—Kinderavich y. Palmer, 15 A. 
2d 83, 127 Conn. 85. ‘ 

That prior negligence had resulted 
in producing a static condition upon 
which subsequent negligence operates 
may be an important element in deter- 
mining whether the prior negligence 
is a remote rather than a ‘proximate 
cause, particularly where the question 
is whether prior negligence has been 
superseded by an independent cause, 
but even though negligent conduct of 
plaintiff has resulted in producing a 
statie condition, and is not simultane- 
ous with defendant’s negligence, it 
may still be a “proximate cause” of 
accident.—Kinderavich vy. Palmer, 15 A. 
2d 83, 127 Conn. 85. 


Plaintiff's act or omission will not 
debar him from recovery where it did 
not constitute negligence as regards 
the hazard from which injury resulted, 
or where it did not enter into the oc- 
eurrence producing his injury as a 
cause, either proximate or remote, in- 
eluding situations where the accident 
would have happened whether or not 
such act or omission had occurred.— 
Kinderavich v. Palmer, 15 A.2d 83, 127 
Conn. 85, 


Negligence of plaintiff may be so in- 
consequential or remote that the law 
will not regard it, and in such cases 
plaintiff is not required, in order to 
recover, to prove existence of the ele- 
ments necessary to make the last clear 
chance doctrine applicable.—Kindera- 
vich v. Palmer, 15 A.2d 83, 127 Conn. 


. 


The ultimate test of whether plain- 
tiff’s negligence was “nroximate 
cause” of injury is whether plaintiff’s 
act or Omission was a substantial fac- 
tor in producing injury, and where 
the issue is one of fact, submission to 
jury on that basis will ordinarily suf- 
fice, unless further explanation is nec- 
essary in order to enable the jury in- 
telligently to apply the test in the par- 
ticular circumstances.—Kinderavich vy. 
Palmer, 15 A.2d 83, 127 Conn, 85. 

Ind.App. Contributory negligence is 
a matter of defense.—Piteairn § y. 
Whiteside, 34 N.W.2d 943. 

Md. The law denies compensation to 
a person who through his own negli- 


1" 
1 
vi 


imperiled party alone, by 


i 2° reyes F Maen 
¥, / : jail ease ae a 

Le Ct een 

- gence has contributed to the injuries 
from which he suffers, and a fortiori, 
“exemplary damages” which are inflict- 
ed on the theory of punishment for the 
protection of the community should 
not be awarded to those who _ have 
hoped to excite public disorder.—Balti- 
mere Transit Co. v. Faulkner, 20 A.2d 

Mich. Ordinary prudence requires 
every person who is in the full enjoy- 
ment of his faculties of hearing and 
seeing, to exercise such faculties, be- 
fore attempting a dangerous act or 
operation, for purpose of discovering 
and avoiding peril, and failure te do 
so will bar recovery for injuries which 
might have been’ discovered and 

- avoided.—Ebel vy. Bruzewski, 296 N.W. 
715, 296 Mich. 654. 

N.D. Even though a defendant is 
shown to have been guilty of negli- 
gence, no recovery can be had by a 
plaintiff when the injury is due to the 
negligence of both.—Bagg v. Otter Tail 
Power Co., 297 N.W. 774, 70 N.D. 704. 

Pa. One looking ahead at door, 
through which he intended to enter 
gas station building, instead of looking 
where he was stepping, while stepping 
up from station driveway to icy side- 
walk in front of building, failed to exer- 
cise degree of care required by circum- 
stances, and hence could not recover 
damages from station owner for injuries 
sustained as result of slipping on ice.— 
Walberg v. Rocolene Refining Co., 16 A. 
2d 390. 

Pa. A person omitting to use his 
senses and walking thoughtlessly into 
place of danger is guilty of negligence 
which deprives him of any right to de- 
mand compensation from others con- 
tributing to his injuries.—Glancy vy. 
Meadville Bread Co., 17 A.2d 395, 340 
Pa, 452. 

Pa.Super. Contributory negligence 
is not a defense on trial of criminal 
prosecution, but is fatal to plaintiff’s 
recovery in civil action of trespass.— 
Hess v. Stiner, 19 A.2d 560, 144 Pa, 
Super. 249. 

Pa.Super. Where plaintiff’s case, as 
presented to jury discloses contributory 
negligence, defendant is not answerable 
even if actually guilty of negligence 
and the rule applies although contribu- 
tory negligence is of a negative charac- 
ter such as lack of care or vigilance.— 
Luther v. Kline, 21 A.2d 138, 145 Pa. 
Super. 188. 

Tenn.App. Contributory negligence 
is no defense to action for injuries re- 
sulting from maintenance of absolute 
nuisance, but is valid defense, if 
nuisanee grows out of and is founded 
on negligence or created by negligent 
act or conduct of party responsible for 
nuisance.—Johnson y. City of Alcoa, 
145 S.W.2d 796. 

Tex. Ordinarily a jury finding of 
contributory negligence in negligence 

requires a rendition of judg- 
in defendant’s favor.—A. B. C. 
Stores v. Taylor, 148 S.W.2d 392, dis- 
missing error Taylor vy. A. B. C. 
Stores, 145 S.W.2d 294. 


Wash. The violation of a_ positive 
statute by an injured party which con- 
tributes to his injury, except in excep- 
tional cases where there is some emer- 
gency, is as a matter of law the proxi- 
mate cause of such injuries, barring re- 
Cee ie eumer y. Samuels, 104 P.2d 
484, 
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Cal.App. The failure of defendant to 
use ordinary care in circumstances 
where doctrine of last clear chance is 
applicable is ‘willful’ and “wanton”, 
and under such circumstances contribu- 
tory negligence on part of injured per- 
son will not defeat recovery.—Johnson 
vy. Southwestern Engineering Co., 107 P. 
2d 417. 

Conn. Finding of wanton misconduct 
on part of defendant permits recovery 
notwithstanding contributory  negli- 
gence of plaintiff—Brock v. Waldron, 
14 Ad 713, 127 Conn. 79 
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©.C.A.Fla. Under Florida law, the 
party who last has a clear opportunity 
of avoiding an accident, is considered 
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solely responsible for it notwithstand- 
ing the negligence of his opponent.— 


Consumers Lumber & Veneer Co. Vv. 
pies Coast Line R. Co., 117 F.2d 


Under Florida law a plaintiff who 
has negligently subjected himself to 
risk of harm from defendant’s subse- 
quent negligence may recover for harm 
caused thereby if immediately preced- 
ing the harm plaintiff is unable to 
avoid it by reasonable diligence and 
defendant knows plaintiff's situation 
and either realizes helpless peril in- 
volved therein, or has reason to realize 
peril involved therein, or would have 
discovered plaintiff's situation and then 
had reason to realize plaintiff’s help- 
less peril had defendant exercised vigi- 
lance which it was his duty to plain- 
tiff to exercise, and thereafter is neg- 
ligent in failing to utilize with rea- 
sonable care his then existing ability 
to avoid harm to plaintiff.—Consum- 
ers Lumber & Veneer Co. v. Atlantic 
Coast Line R. Co., 117 F.2d 329. 

C.C.A.S.D. Under “last clear chance” 
doctrine, a plaintiff, who has _ negli- 
gently placed himself in a position of 
imminent peril and is either uncon- 
scious of situation or unable to avoid 
danger, or both, may nevertheless re- 
cover damages of defendant who negli- 
gently inflicts the injury, if defendant 
could have avoided the injury after 
discovering plaintiff’s peril.—Nielsen v. 
Richman, 114 F.2d 343. 

Cal.App. In order that “last clear 
chance” doctrine may apply, it must 
appear that plaintiff has been negli- 
gent and is in a position of danger 
from which he cannot escape by exer- 
eise of ordinary care, which includes 
eases where he is totally unaware of 
his danger, that defendant has knowl- 
edge of plaintiff’s peril and knows, or 
in exercise of ordinary care should 
know, that plaintiff cannot escape from 
such situation, that defendant has last 
clear chance to avoid accident by exer- 
cising ordinary care, and that he fails 
to exercise such care and accident re- 
sults thereby, and plaintiff is injured 
as proximate result of such failure.— 
Argo v. Southern Pac, Co., 104 P.2d 77. 
39 Cal.App.2d 706. 

Cal.App. Whether last clear chance 
doctrine is applicable in a given case 
depends entirely on existence or non- 
existence of elements necessary to 
bring it into operation.—Bramble vy. 
McEwan, 104 P.2d 1054. 


Cal.App. The “last clear chance doc- 
trine’ is that a party who has the last 
chance to avoid the accident is solely 
responsible, notwithstanding previous 
negligence of another.—Johnston  v. 
Brewer, 105 P.2d 365. ; 


Cal.App. The “last clear chance” 
doctrine is applicable where plaintiff, 
as result of his negligence, is in posi- 
tion of danger from which he cannot 
escape by ordinary care, either because 
of physical impossibility or his un- 
awareness of danger, and_ defendant 
knows, or in exercise of ordinary care 
should know, that plaintiff cannot es- 
eape, and defendant fails to exercise 
last clear chance to avoid accident by 
exercising ordinary care, and accident 
results, and plaintiff is injured as re- 
sult of such failure:—Johnson v. South- 
jestern Engineering Co., 107 P.2d 417. 

Cal.App. For the “last clear chance 
doctrine” to apply, it must appear that 
plaintiff, as a result of his negligence, 
is in a position of danger from which 
he cannot escape by exercising ordi- 
nary care, that defendant has knowl- 
edge of plaintiff's situation and knows, 
or in the exercise of ordinary care 
should know, that plaintiff cannot es- 
cape, and has the last clear chance to 
avoid the accident by exercising ordi- 
nary care and fails to exercise it, and 
that the accident results and plain- 
tiff is injured as the proximate result 
of defendant’s failure to exercise ordi- 
nary care.—Jones v. Yuma Motor 
Freight Terminal, 114 P.2d 438. | 

Knowledge of the dangerous situa- 
tion of the plaintiff within the last 
clear chance doctrine can be imputed to 
the defendant when the circumstances 
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are such that they convey to the mind ~ 
of a reasonable man that the plaintiff 
is in a_ position of peril—Jones v. | 
ei Motor Freight Terminal, 114 P. 
: nay 

Fla. The “last clear chance” doc- 
trine which is recognized in Florida is 
founded upon reasons humane which © 
forbids a wrongdoer from taking ad- : 
vantage of the perilous position of his 
fellow man to inflict injury and es- 


cape responsibility—Davis v. Cuesta, 
1 So.2d 475. ; Ae 
The “last clear -chance” doctrine — 


places the liability upon him who com- — 
mits the last proximate negligent act, 
since by committing the last negligent 
act he thereby renders all others re- 
mote, and his act becomes immediate aS 
and proximate and therefore action- 
able—Davis v. Cuesta, 1 So0.2d 475. 

A plaintiff invoking the last clear 
chance doctrine must show that he 
was free from concurring negligence.— — 
Davis v. Cuesta, 1 So.2d 475. ey 
_ Fla. The prime foundation of liabil-— 
ity under “last clear chance” doctrine — 
is knowledge or opportunity by exer- 
cise of reasonable diligence to acquire 
knowledge of plaintiff's peril which ~ 
subsequently results in injury; if, — 
however, defendant does not realize, or 
does not have reason to realize, plain-~ 
tiff’s dangerous situation or inattent- — 
iveness, or if defendant is unable to ~ 
avert harm by careful use of his then 
existing ability after knowledge, either 
actual or implied, defendant is not 
chargeable with liability —Ward y. City 
Fuel Oil Co., 2 So.2d 586. OCs 

Idaho. The most that the law re- 
quires in negligence cases involving — 
the last clear chance doctrine is the 
exercise of reasonable and ordinary 
care and diligence such as a reason- 
ably prudent person would exercise 
under similar circumstances.—Stearns 
v. Graves, 111 P.2d 882. ‘ te 
_ Ind. The “last clear chance doctrine” 
involves negligence upon the part of 
the plaintiff—Carson vy. Perkins, 29 N. 
E.2d 772, J he 

Ind. The doctrine of “last clear 
chance’, generally speaking, is not a | 
doctrine of pleading, but a doctrine 
of evidence.—Pfisterer vy. Key, 33 N.E. 


2d 330. 

The term “last fair chance” 
has been used synonymously with the | 
term ‘last clear chance’’.—Nagel vy. — 
Breanne ss 298 N.W. 852, 230 Iowa 


The doctrine of ‘‘last clear chance” is 
predicated on the idea that the fact 
that the plaintiff has negligently placed 
himself in the place of peril will not de- 
feat recovery, if the defendant discov- i 
ered his negligence, in so placing him- 
self, for such a length of time before 
the injury that defendant could haye  ~ 
avoided injuring plaintiff by exercising i 
reasonable care.—Nagel v. Bretthauer, rc 
298 N.W. 852, 230 Iowa 707. ; 

Mich. The doctrine of ‘subsequent 
negligence’ rests upon the rule that 
negligence of plaintiff has ceased to 
exist as a proximate cause, while neg- 
ligence of defendant continues.—Routt 
Mea ee 293 N.W. 900, 294 Mich. 


Mich. The ‘subsequent negligence 
doctrine” or “last clear chance doctrine” 
requires confession of negligence on 
the part of plaintiff, discovery thereof 
by defendant in time and with ability 
to avoid injury, and defendant’s failure 


to do so.—Agranowitz v. Levine, 298 
N.W. 388, 298 Mich. 18. 
Mich. To apply theory of ‘“subse- 


quent negligence’, the plaintiff's negli- 
gence must have come to rest and de- 
fendant must have discovered such 
negligence in time and with ability to 
avoid accident and have failed to do 
so.—Gallagher vy. Walter, 299 N.W. 811. 
299 Mich. 69. 

Mo. The ‘humanitarian doctrine” 
exempts plaintiff from penalty for his 
own contributory negligence and cor- 
respondingly exempts defendant from 
liability for defendant’s antecedent or 
primary negligence.—Zickefoose v. 
Thompson, 148 S.W.2d 784. 


A duty does not arise under 


a 
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“humanitarian doctrine’ until situa- 


tion of peril comes into existence, and, 
when such peril arises, the doctrine 
seizes upon the situation as it then 
exists and requires person operating 
dangerous instrumentality to use ordi- 


nary care to make timely discovery 


of peril, if it was such person’s duty 
to be on the lookout and thereafter 
to avoid infliction of threatened in- 


- jury, if such person can do so with the 


means at hand and without jeopardiz- 
ing safety of himself and others.— 


- Ziekefoose v. Thompson, 148 8.W.2d 
784. 
 ewonder “humanitarian doctrine”, 


- himself or others, i 
no duty to save plaintiff, and, if de- 
fendant is unable to do so, it makes 
no difference that his antecedent neg- 


- Zickefoose v. 
784. 


duty under the ' 1 g 
-trine’”’ until plaintiff gets into a posi- 


there must be both a duty and a pres- 


ent ability of defendant to avert in- 
jury after plaintiff's imminent peril 


arises, and, if defendant cannot avoid 


casualty except at risk of injury to 
defendant is under 


ligence deprived him of such power.— 
Thompson, 148 S.W.2d 


Mo. Alleged failure to take action 
or give warning after peril of plain- 
tiff arose is basis of recovery under 
humanitarian doctrine-——White v. Kan- 


gas City Public Service Co., 149 S.W. 


2d 375, reversing 140 S.W.2d 711. 
Mo. The defendant owes plaintiff no 
“humanitarian doc- 


tion of imminent peril—Chastain v. 


Winton, 152 S.W.2d 165. 


- A plaintiff in a humanitarian case 


ee 


-eannot recover directly or 


indirectly 
on primary or antecedent negligence of 
defendant before plaintiff's peril arose, 


whether negligence is failure to keep 


a lookout, excessive speed, or anything 
else.—Chastain v. Winton, 152 S.W. 
2d 165. , 

Mo.App. To constitute cause of ac- 


tion under “humanitarian rule’, plain- 


tiff must have been in position of peril, 
defendant must have had notice thereof 
and, if it was his duty to be on look- 
out, constructive notice suffices, defend- 


ant must have had present ability, after 


receiving such notice, to avert impend- 
ing injury with means at hand, without 


injury to himself or others, and failed 


to exercise ordinary care to avert in- 
jury, and plaintiff must have been in- 


_ jured by reason of such failure.—Thom-° 
asson v. Henwood, 146 S8.W.2d 88. 


A person operating dangerous instru- 


mentality must use diligence to avoid 


injuring person whom he sees or could 
see in or going into position of peril. 
oe eaeen v. Henwood, 146 S.W.2d 


“Peril” or ‘imminent peril’? within 
humanitarian doctrine means certain 
peril, not bare possibility of injury.— 
Thomasson y. Henwood, 146 S.W.2d 88. 

A “place of imminent peril’ within 
humanitarian doctrine is place where 
there is certain danger imminently im- 
pending and admitting of no time for 
deliberation by person in peril between 
its appearance and impending calamity. 
Fo a v. Henwood, 146 S.W.2d 


Mo.App. Under the humanitarian 
doctrine, ‘position of peril’ is one of 
the basie facts of liability—Brown vy. 
Alton R. Co., 151 S.W.2d 727. 


The ‘‘danger zone” within contempla- 
tion of the humanitarian doctrine de- 
pends upon the facts in the particular 
case.—Brown v. Alton R. Co., 151 S.W. 
2d 727. ; : 

Mo.App. The principal issue in al- 
most every case under humanitarian 
doctrine is whether perilous position 
of party invoking doctrine is discover- 
able by person sought to be held liable 
for the injury in time for him to avoid 
injury by use of the means at hand. 
—Rafferty v. Levy, 153 S.W.2d 765. 

In determining whether perilous po- 
sition of party invoking humanitarian 
doctrine is discoverable by person 
sought to be held liable for the injury 
in time for him to avoid injury by 
use of means at hand, it becomes nec- 
essary to determine when the peril 
arose, since duties under the doctrine 
cannot arise prior to time the situa- 
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tion of peril has had its inception.— 
Rafferty v. Levy, 153 S.W.2d 765. 

N.Y. The “last clear chance” doc- 
trine has been formulated as a quali- 
fication of the rule that no recovery 
may be had for injuries resulting 
from a peril to which the injured per- 
son was exposed through his own 
fault or negligence, and if pedestrian’s 
exposure to the danger of collision 
with trolley car was not due to any 
negligence on his part, doctrine was 
inapplicable-—Hernandez vy. Brooklyn 
& Queens Transit Corporation, 32 N.H. 
2d 542, 284 N.Y. 535, reversing 19 N. 
Y.S.2d 511, 259 App.Div. 853. 

The “last clear chance’’ doctrine is 
inapplicable unless there is brought 
home to the one sought to be charged 
with liability, a knowledge that an- 
other is in a state of present peril, in 
which event there must be reasonable 
effort to counteract the peril and avert 
its consequences.—Hernandez v. 
Brooklyn & Queens Transit Corpora- 
tion, 32 N.H.2d 542, 284 N.Y. 535, re- 
Lene 19 N.Y.S.2d 611, 259 App.Div. 


Where the negligence of two persons 
is contemporaneous, and fault of each 
operates to cause injury, neither can 
recover from the other.—Hernandez v. 
Brooklyn & Queens Transit Corpora- 
tion, 82 N.H.2d 542, 284 N.Y. 535, re- 
versing 19 N.Y.S.2d 511, 259 App.Div. 
853. 


N.C. The “last clear chance. doc- 
trine’ does not arise until it appears 
that the injured party has been guilty 
of contributory negligence, and no is- 
sue with respect thereto must be sub- 
mitted to the jury unless there is evi- 
dence to. support it.—Mercer y. Powell, 
12 8.H.2d 227, 218 N.C. 642. 

N.D. Where the negligence of two 
persons proximately contributes to the 
injury of one of the persons, the one 
who had the “last clear chance’ to 
avoid the injury is considered solely re- 
sponsible for it.—Stelter v. Northern 
Pac. Ry. Co., 299 N.W. 310. 

For an injured person to invoke suc- 
cessfully the doctrine of the “last clear 
chance’, it must appear that the one 
against whom recovery is sought could 
have avoided the injury by the exercise 
of reasonable care.—Stelter v. Northern 
Pac. Ry.. Co,,.299. N.W. 310. 


S.D. The “last clear chance’ doctrine 
applies where negligence of defendant 
with actual knowledge of situation in 
circumstances imposing on him duty to 
realize plaintiff's danger in time to 
avert accident stands over against con- 
tinuing negligence of plaintiff without 
actual knowledge of situation, but not 
where plaintiff's negligence with knowl- 
edge of situation and danger stands 
over against defendant’s negligence al- 
so ‘with such knowledge.—Iverson vy. 
Knorr, 298 N.W. 28 

S.D. By virtue of the “last clear 
chance’ doctrine, a defendant whose 
negligent act was the final decisive 
cause of accident may be liable to 
plaintiff even though plaintiff had been 
guilty of some negligence in placing 
himself within reach of the effects of 
defendant’s negligence, and the doc- 
trine necessarily assumes negligence of 
defendant and contributory negligence 
of plaintiff.—Nielsen v. Richman, 299 
N.W. 74. 

_ The doctrine of “last clear chance” 
is a qualification of the rule which bars 
recovery if plaintiff has been guilty of 
contributory negligence, and igs asso- 
ciated in proof with that defense, and 
may be made the subject of evidence 
without being especially disclosed by 
Nee Sia ene ny ace v. Richman, 299 


The rule of “last clear chance” is 
grounded in the doctrine of proximate 
cause, and, ag with other phases of 
proximate cause, evidence to sustain it 
may be submitted to the jury under the 
general issue, without need of plea in 
confession and avoidance.—Nielsen v. 
Richman, 299 N.W. 74. 

A plaintiff who, by exercise of rea- 
sonable vigilance, could have observed 
the danger created by defendant’s neg- 
ligence in time to avoid harm there- 
from, may recover only if defendant 
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knew of plaintiff’s situation, realiz d 
or had reason to realize that plaintiff — 
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was inattentive and therefore unlikely 
to discover his peril in time, and there- 
after was negligent in failing to utilize 
with reasonable care and competence 
his then existing ability to avoid harm- 
ing plaintiff—Nielsen vy. Richman, 299 
N.W. 74. 

Tenn.App. A party required to ex- 
pect and anticipate another’s  negli- 
gence under last clear chance doctrine 
is relieved of failure to perform such 
duty where such other’s negligence is 
gross.—Johnson vy. City of Alcoa, 145 
S.W.2d 796. ; : 

Tex.Com.App. The “discovered peril 
doctrine” does not arise until the peril- 
ous position of the injured party be- 
comes actually known to defendant, and 
mere duty to discover injured party’s 
position of danger under the cireum- 
stances will not raise the issue.—Pan- 
handle & S. F. Ry. Co: v. Napier, 143 
S.W.2d 754, reversing 117 S.W.2d 826. 

Tex.Com.App. The civil consequences 
of conduct of one failing to use ordi- 
nary care to prevent injury to another 
after discovering such peril are same 
as those of willful or wanton act, as 
such conduct is very nearly the same 
as that of willful wrongdoer.—Sugar- 
land Industries v. Daily, 143 S.W.2d 
931, reversing Daily v. Sugarland In- 
dustries, 124 S.W.2d 199 

Tex:Com.App. Contributory negili- 
gence is no defense to an action predi- 
cated on the doctrine of discovered 
peril. Montgomery v. Houston Electric 
Co., 144 S.W.2d 251, reversing Houston 
Hlectric Co. v. Montgomery, 123 S.w. 
2d 948. 

Tex,Civ.App. The elements or factors 
involved under ‘‘discovered peril’ doe- 
trine are the exposed condition brought 
about by plaintiff’s negligence, the ac- 
tual discovery by defendant’s’ agents 
of plaintiff’s perilous situation in time 
to have averted by use of all means at 
their command, commensurate with 
their own safety, injury to plaintiff, 
and the failure thereafter to use such 
means.—Dallas Ry. & Terminal Co. v. 
Glenn, 144 S.W.2d 961, error dismissed, 
judgment correct. 

The ‘‘discovered peril’? doctrine does 
not arise until the perilous position of 
the injured party becomes actually 
known to defendant, and mere duty to 
discover injured party’s position of 
danger under the circumstances will not 
raise the issue—Dallas Ry. & Terminal 
Co. vy. Glenn, 144 S.W.2d 961, error dis- 
missed, judgment correct. 

Tex.Civ-App. The doctrine of ‘“dis- 
covered peril” requires an actual dis- 
covery of the perilous position, actual 
or potential of the victim, in time for 
the defendant to avoid injury to the 
victim by the exercise of ordinary care 
with the means at hand.—Short y, Nehi 
Bottling Co., 145 S.W.2d 684. 


Tex.Civ.App. The doctrine of ‘“dis- 
covered peril’ does not apply, nor can 
recovery be had upon that theory, un- 
less_ there is an actual discovery of 
peril of injured person by party 
charged with negligence, and it must be 
shown that he discovered it in time to 
avoid injury by use of means available 
to him at the time——Ruggles v. John 
Deere Plow Co., 146 S.W.2d 456 

Tex.Civ.App. The doctrine of ‘‘dis- 
covered peril’ involves the element of 
the exposed condition brought about 
by the negligence of plaintiff, the 
actual discovery by defendant’s agents 
of the perilous situation in time to 
have averted by use of all means at 
their command commensurate with 
their own safety, injury to him, and 
the failure thereafter to use such 
means.—Boyd y. Chicago, R. I. & P. 
Ry. ‘Co., 149 S.W.2d 1053. 

Tex.Civ.App. Ordinarily, the purpose 
and effect of a finding on “discovered 
peril” is not to impose legal liability 
on a tort-feasor, but ig rather to pre- 
vent. such wrongdoer from escaping li- 
ability for the consequences of his pri- 
mary negligence, even though the in- 
jured party is guilty of contributory 
negligence.—Texas Pacific Coal & Oil 
Co. v. Wells, 151 §.W.2d 927, error 
granted. ; 
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__ Tex.Civ.App. The _ essentials of 
ground of recovery under doctrine of 
“discovered peril’ are the fact of the 
existence of a perilous situation, the 
discovery of existence of perilous situ- 
ation by defendant, discovery of the 
peril in time, by use of all means at 
hand, to avoid or lessen injury, failure 
to employ all means at hand to avoid or 
Jessen the injury, that such failure, if 
any, was negligence, and that such neg- 
ligence, if any, was proximate cause of 
the injury.—Dallas Railway & Terminal 
Co. v. Bishop, 153 S.W.2d- 298. 

Wash. The ‘last clear chance doc- 
trine” implies time for appreciation and 
thought and time to act effectually.— 
Erickson y. Barnes, 107 P.2d 348. 

Wash. The doctrine of ‘last clear 
chance” has two phases, such that, 
where defendant has actual knowledge 
of plaintiff’s plight, the doctrine is ap- 
plicable even though plaintiff’s negli- 
gence continued to the moment of im- 
pact, but, where defendant should 
have seen plaintiff in time to avoid in- 
jury but did not, the doctrine is inap- 
plicable unless plaintiff's negligence 
terminated or culminated in situation 
of peril from which he could not ex- 
tricate’ himself—Hynek v. City of 
Seattle, 111 P.2d 247. ; 

There is no room for application of 
‘Jast elear chance” rule until negli- 
gence of injured person has com- 
menced.—Hynek v. City of Seattle, 111 
P.2d 247. 

“Last clear chance” implies thought, 
appreciation, mental direction, and a 
lapse of sufficient time to effectually 
act upon the impulse to, save another 
from injury, or the proof of circum- 
stanees which, will put the one charged 
to implied notice of a: situation—Hy- 
nek vy. City of Seattle, 111 P.2d 247. 


Wash. “Last clear chance” implies 
thought, appreciation, mental direction, 
and the lapse of sufficient time to ef- 
fectually act on the impulse to save 
another from injury, or the proof of 
circumstances which will put the one 
charged to implied notice of the situa- 


eaneee te v. Nygaard, 112 P.2d 
838. 

W.Va. <A negligent plaintiff who was 
oblivious of impending danger may 


nevertheless recover for injuries where 
defendant knew of plaintiff's situation 
and under circumstances in exercise of 
reasonable care should have realized 
plaintiff’s peril and could have avoided 
injury on such realization.—Fielder vy. 
Service Cab Co., 11 S.H.2d 115. 

W.Va. The “last clear chance doc- 
trine’ is never available unless there 
is evidence which shows or tends to 
show that the person for whose bene- 
fit the doctrine is invoked was guilty 
of contributory negligence.—Rash_ vy. 
Norfolk & W. Ry. Co., 12 8.H.2d 501. 
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Conn. Application of the “last clear 
chance” doctrine presupposes ‘‘con- 


tributory negligence’ on part of plain- 
tiff, meaning negligence of plaintiff 
which, except for application of the 
last clear chance doctrine, would de- 
feat recovery.—Kinderavich v. Palmer, 
15 A.2d 83, 127 Conn. 85. 


Relief to plaintiff will not be de- 
feated where plaintiff has been negli- 
gent but defendant introduces into the 
situation a new and independent act 
of negligence which supersedes that of 
plaintiff and becomes the sole proxi- 
mate cause of the accident.—Kindera- 
vich vy. Palmer, 15 A.2d 83, 127 Conn. 
85. 

Mo. The basic factor of the ‘human- 

jtarian doctrine’ is an imminent or 

impending peril, and an “imminent 
peril” does not mean remote, uncertain, 
contingent, or avoidable danger but it 
' ig imminent, immediately pending, and 
it admits of no time for deliberation 
on part of person in peril between its 
appearance and the impending calami- 
ty.—Baker y. Wood, 142 §.W.2d 83. 
541 

Mo. One ‘of essential elements of 

“humanitarian doctrine’ in Missouri is 

that defendant saw or by exercise of 

care could have discovered plaintiff in 

a position of imminent peril.—Duck- 
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worth v. Dent, 142 S.W.2d 85, revers- 
ing 135 S.W.2d 28. 

_, Recovery may be had under “human- 
itarian doctrine’ if duty was owing 
from defendant and peril, although not 
actually discovered, could have been 
discovered by exercise of highest de- 
gree of care in time to have avoided 
injury, but duty does not arise until 
a situation of peril arises ——Duckworth 
v. Dent, 142 S.W.2d 85, reversing 135 
S.W.2d 28. 

Mo.App. To establish a cause of ac- 
tion under the “humanitarian rule’, it 
must be proven that plaintiff was in a 
position of peril, that defendant had 
notice thereof, but, if it was duty of 
defendant to have been on the lookout, 
constructive notice suffices, that defend- 
ant after receiving such notice had the 
present ability, with means at hand, to 
have averted impending injury without 
injury to himself or others, and that 
defendant failed to exercise ordinary 
care to avert such impending injury, 
and by reason thereof plaintiff was in- 
jured.—Camp y. Kurn, 142 S.W.2d 772. 

Under the “humanitarian rule’, it is 
not sufficient that defendant should see 
the plaintiff in a position which would 
be dangerous for plaintiff not aware of 
what is going on, but defendant must 
also realize or have reason to_ realize 
that plaintiff is inattentive and there- 
fore is in peril, and while it is unnec- 
essary that circumstances be such as 
to convince defendant that, plaintiff is 
inattentive, and therefore in danger, 
circumstances should indicate a rea- 
sonable chance that such is the case.— 
Camp v. Kurn, 142 S.W.2d 772. ° 

Under the humanitarian doctrine, the 
word “peril” means certain peril, not 
the mere possibility that a collision 
might result, and the words a “place 
of imminent peril’? do not mean a place 
wherein there is just a mere possibil- 
ity of an injury, occurring, but where 
there is certain danger, imminently im- 
pending, which admits of no time for 
deliberation on part of the person in 
peril, between its appearance and the 
impending calamity.—Camp v. Kurn, 
142 S.W.2d 772. 

§ 552 

Cal.App. Where it appeared that 13 
year old girl whose dog was mired in 
oil sump on property in defendant’s 
possession had never seen an oil sump, 
did not know what was holding the 
dog, and did not know what she was 
stepping into, in determining whether 
the girl was guilty of contributory 
negligence, the court could consider the 
fact that she was of tender years and 
the fact that she was endeavoring to 
rescue her dog.—Blaylock vy. Coates, 113 
P.2d 256. 
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Cal.App. Where it appeared that 18 
year old girl whose dog was mired in 
oil sump on property in defendant’s 
possession had never seen an oil sump, 
did not know what was holding the 
dog, and did not know what she was 
stepping into, in determining whether 
the girl was guilty of contributory neg- 
ligence, the court could consider the 
fact that she was of tender years and 
the fact that she was endeavoring to 
rescue her dog.—Blaylock v. Coates, 113 
P.2d 256. 

Ill.App. Where an _ 11-months-old 
child, which was being carried by its 
father, was injured when the father 
slipped on wet entranceway to defend- 
ant’s sporting goods store, which the 
father was entering for purpose of ex- 
changing a pair of basketball shoes 
which he had purchased from defend- 
ant, and defendant had not warned 
the publie that it did not desire chil- 
dren in its store, defendant, although 
not an insurer, was liable for child’s 
jnjuries, notwithstanding that defend- 
ant did not have goods in the store 
that could be sold for use of child, 
and child coul@ not be charged with 


contributory negligence——kKremer  y. 
Vim Co., 28 N.W.2d 811, 306 Ill.App. 


476. 

Yil.App. A child of the age of three 
years is not capable of being guilty of 
eontributory negligence.—Cosmo Vv. 
peeks 80 N.H.2d 128, 307 Tll.App. 
187. 


‘ = 


as a matter of law be guilty of con- 
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La.App. Twelve year old boy could 


-tributory negligence in absence of evi- — 


dence that he was not. of sufficient in- 
telligence to be guilty of such negli- 
gence.—Fontenot vy. 
So. 677. 

Pa.Super. The presumption that a 
child is incapable of negligence grows 
weaker with increased age and on 
approaching age 14 is almost a neg- 
ligible quantity—Braden vy. City of 


Pittsburgh, 18 A.2d 99, 143 Pa.Super. — 


427; 
A.2d 818, 143 Pa.Super, 427. 

The presumption that a minor under 
under 14 is incapable of negligence 


Braden y. City of Pittsburgh, 18 
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may be rebutted as_a matter of law 


on an uncontradicted showing of un- 
usual 


doubt. can be drawn from facts.— 


BD 


capacity, where no reasonable 


Braden y. City of Pittsburgh, 18 A2d 


99, 143 Pa.Super. 427; Braden y. City 
of Pittsburgh, 18 A.2d 818, 143 Pa. 


Super. 427. 


Utah. Ordinarily a child under 7 


years of age is consistently presumed 
not guilty of contributory negligence, 
and between the ages of 7 and 14, in 
absence of showing to contrary, 
infant is generally assumed not 
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have the same consciousness of danger 


and judgment 
adult, but above age of 14, in absence 
of showing to the contrary, an infant 


in avoiding it as an 


; 


is generally charged with having at- x 


tained that development which imposes ‘ 


upon him the same degree of care as’ 


an adult.—Nelson vy. Arrowhead Freight _ 


Lines, 104° P.2d 225. 
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D.C.La. A child old enough to hav 
some perception of danger, and capa- 


ble of exercising other faculties for its — 


self-preservation, must do so, but only 


as effectually as can be reasonably ex- — 


pected of a child of its maturity and 
capacity.—Nehrbass v. Home Indem- 
nity ‘Co... 375 B.Sup pi 1233 


A minor of whatever age is required — 
to exercise care which is reasonably — 


‘to be expected of one of his age and 
capacity, and a lack thereof, if con- 


tributory to injury, constitutes ‘“con- | 


tributory negligence’.—Nehrbass __v, 


Home Indemnity Co., 37 F.Supp. 123. — 


Fla. Where contributory negligence 
is complete defense to action for per- 
sonal injuries and a minor’s age, in- 
telligence and experience and surround- 


ing circumstances render him capable a 


of appreciating obvious dangers, he 
may be guilty of contributory negli- 


gence barring recovery of damages for | 


injuries sustained by him.—Teddleton 
Hap sy Power & Light Co., 200 So. 


Md. Infants are held to the same 
degree of care as any other child of 
similar age.—Bloom v. Good Humor 


Ice Cream Co. of Baltimore, 18 A.2d~ 


592. 
Mich. An infant’s exercise of due 
eare to avoid danger is not to be 


measured by the rigid rule applicable — 


to adults but the standard to be ap- 
plied is whether child exercised such 
eare, as is ordinarily exercised by chil- 
dren of the same age, capacity, dis- 
eretion, knowledge and experience un- 
der same or similar circumstances.— 
Dedo v. Skinner, 296 N.W. 265, 296 
Mich. 299: 

N.Y.App.Div. The care which may 
reasonably be exacted of an immature 
child must be measured by standard 
which a child may reasonably be ex- 
pected to attain, and a child is not guil- 
ty of contributory negligence if it has 
exercised the care which may reason- 
ably be expected of a child of similar 
age and capacity—McLoughlin v. Bon- 
park Realty Corporation, 23 N.Y.S.2d 
156, 260 App.Div. 471. 

Wash. Persons 18 years of age 
should be held to the exercise of the 
same judgment and discretion in car- 
ing for their own safety as persons 
more advanced in years.—Colwell v. 
Nygaard, 112 P.2d 838. 
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D.C.Wash. A contract, under which 
insured advanced money for purchase 
of insured mill and defendants agreed 
in consideration for one-half the 


cy 
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profits from sale of mill to dismantle 
and sell it, and advanced costs, which 
were to be repaid to them, and fur- 
nished free their own labor and super- 
vision, and guaranteed to the insured 
full repayment of purchase price be- 
fore any profits should be computed, 
created a ‘joint adventure” so that 
alleged negligence of defendant’s em- 
poses which caused destruction of mill 
y fire, was imputed to the insured, 
and the insurer which paid the fire 
loss and was “subrogated” to insured’s 
rights could not recover from defend- 
ants. Rules of Civil Procedure for 
District Courts, rule 12; 28 U.S.C.A. 
following — section 728c.—Eagle_ Star 
Ins. Co. v. Bean, 34 F.Supp. 300. 
et The negligence of a joint adventurer 
- is imputed to a coadventurer whether 
he participates in it or not.—Eagle Star 
Ins. Co. v. Bean, 34 F.Supp. 300. 
—~—«-Cail.App. The statute imposing liabil- 
ity on owner for negligence of operator 
Gt toumner's automobile. using it with 
owner’s permission, and providing that 
negligence of such an operator should 
be imputed to owner for all purposes 
of civil damages, does not change rights 
of owner in any respect other than to 
‘impute to him the, negligence of the 
operator, and does not preclude the 


damage to the automobile resulting 
from third party’s negligence, on 
ground of contributory negligence of 
the operator. Vehicle Code, § 402, St. 
eae p. 2353.—Milgate v. Wraith, 113 
- Where borrower of automobile, at 
time of collision, was using automobile 
for his own purposes, in, absence of 
owner and not for owner’s benefit nor 
in his business, contributory negligence 
of borrower was not imputed to owner 
under statute imposing liability on 
- owner for negligence of operator of the 
-owner’s automobile using it with own- 
-er’s permission, so as to preclude own- 
- er’s recovery for damages to his auto- 
- mobile from driver of other automobile 


Dt 


driver’s negligence. Vehicle Code, § 
~ 402, . St.1937, p. . 2353.—Milgate  v. 
Wraith, 113 P.2d 503. 
_N.Y.City Ct. In action for damages 
to plaintiff's automobile as result of 
collision, where a third party was 
driving automobile with  plaintiff’s 
oh permission but in plaintiff’s absence, 
pond codefendant, who was defendant’s 
son, was driving defendant’s automo- 
bile under similar circumstances, and 
neither third party nor son was on 
' business for plaintiff or defendant at 
time of accident, and both son and 
third party were negligent, such neg- 
ligence was not imputable to plaintiff 
or defendant, and plaintiff could re- 
cover damages from defendant and his 
son, and defendant could recover dam- 
ages under a counterclaim against 
plaintiff. Wehicle and Traffic Law, § 
59.—_Bandych y. Ross, 26 N.Y.S.2d 830. 
Tex.Civ.App. Where persons. are en- 
gaged in a common or joint enterprise 
and each has an equal right to direct 
and control the conduct of the oth- 
: ers with respect to acts or omissions 
Y which contributed to cause an injury to 
f one of them, the negligence of one of 
such persons is imputed to each of the 
others, and as applied to occupants of 
. a conveyance, the doctrine of ‘joint 
enterprise’ not only requires joint pos- 
Session of the conveyance by the joint 
adventurers, but they must also have 
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joint control and responsibility for its _ 


operation.—Garrett v. Brock, 144 S.W. 
2d 08, error dismissed, judgment cor- 
rect. 


Tex.Civ.App. “Joint mission” is no 
defense as between the enterprisers in 
an action for injuries, since it is a 
doctrine operating only in favor of a 
third party defendant.—Horne Motors 
vy. Latimer, 148 S.W.2d 1000, error dis- 
missed, judgment correct. 
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Fla. In action for injuries sustained 
by small child whose finger was 
caught in escalator operated by a de- 
partment store, the negligence, if any, 
of child’s mother could not be imputed 
to child so as to preclude recovery of 


-owner’s recovery from third party for. 


involved in the collision, based on such: 
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damages by child—Burdine’s Inc! v._ 


McConnell, 1 So.2d 462 

Me. 
of four-year old child who was injured 
by automobile while playing in yard 
near apartment building was guilty of 
imputable negligence in Jeaving child 


in a place of danger, family’s financial - 


condition, other cares devolving upon 
them, and right of small children to 
light, air, and exercise, could not be 
enor eda: Weed vy. Balzano, 15 A.2d 


~ § 578 

D.C.Wash. An enrollee of Civilian 
Conservation Corps who was driving a 
government-owned automobile | was 
bound to exercise due care in proceed- 
ing through intersection on arterial 
highway governed by _ signal light. 
Rem.Rev.Stat.Wash. §§ 6360—80, 6360 
—90.—U. S. v. Holt, 34 F.Supp. 560. 

Where government-owned automobile 
driven by enrollee of Civilian Con- 
servation Corps, entered and traversed 
an intersection on arterial highway 
where traffic was governed by signal 
light, at excessive rate of speed, and 
but for excessive speed defendant’s au- 
tomobile could have crossed intersec- 
tion in safety, the United States was 
chargeable, under Washington law, 
with contributory negiigence barring 
recovery of damages to government- 
owned automobile in collision with de- 
fendant’s automobile at _ intersection. 
Rem.Rev.Stat.Wash. §§ 6360—80, 6360 
—90.—U. S. v. Holt, 34 F.Supp. 560. 

Cal.App. In determining whether 
negligence of borrower of automobile 
is imputable to owner so as to pre- 
clude owner’s recovery for damages to 
his automobile from the driver of 
other colliding automobile, based on 
driver’s negligence, the borrower is 
neither an “agent” nor a “servant” of 
the owner. Vehicle Code, § 402, St. 
1937, p. 2853.—Milgate v. Wraith, 113 
P.2d 503 


N.J.Sup. The statute respecting con- 
tributory negligence of conditional ven- 
dee as defense by third person in suit 
brought by conditional vendor was not 
applicable to conditional vendor’s ac- 
tion against third parties for damages 
allegedly sustained by reason of colli- 
sion between automobile sold under 
conditional sales contract and third 
parties’ truck, where accident occurred 
prior to enactment of statute and auto- 
mobile was being operated by condi- 
tional vendee. N.J.S.A. 46 :36-1.—Motor 
Finance Corporation v. Tar Asphalt 
Ap uCeine, Co., 21-A.2d 350, 127 N.J.L. 


N.Y.City Ct. At common law, the 
servant’s negligence is imputable to 
master Bandy cn v. Ross, 26 N.Y.S.2d 

Wis. In action for damage to plain- 
tiff’s automobile resulting from ‘colli- 
sion with defendant’s truck, there was 
no question of contributory negli- 
gence in case where plaintiff’s auto- 
mobile was driven by plaintiff’s wife, 
a bailee—Cranston vy. Railway Ex- 
pees Agency, 297 N.W. 418, 237 Wis. 
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C©.C.A.Ga. Under Georgia law, the 
negligence of a driver of an automobile 
may not be imputed to his guest, but, 
if the negligence of the driver is the 
sole proximate cause of an accident, 
the guest may not recover from a third 
person.—Vassey v. Standard Oil Co, of 
Kentucky, 119 F.2d 589. 


C.C.A.Ind. Under the Indiana law, 
the negligence of the driver of an auto- 
mobile is not imputed to a passenger. 


—Constantine v. Pennsylvania R. Co., 
114 F.2d 271. 
D.C.La. Where automobile, whose 


driver was blinded by lights of ap- 
proaching automobile, left paved high- 
way, ran onto cross-ties of railroad sid- 
ing, which extended to within a few 
inches of pavement, and collided with 
box car on siding resulting in death of 
a passenger in automobile, negligence 
of railroad company in maintaining 
such dangerous condition alongside 
highway rendered company liable: for 
death of passenger, who was not shown 
to be contributorily negligent, regard- 


In determining ‘whether parent 


Ala. The negligence o 


of an automobile which collided with ~ 


a street car was not imputable to pas- 
senger in automobile so as to preclude 


recovery by passenger for street car. 


motorman’s negligence.—Birmingham 
Electric Co.-v. Turner, 1 So.2d 299. 

Idaho. Where two persons ride upon 
a bicycle the person not operating the 
bicycle may be a “guest” of the oper- 


ator, and, if such person is a guest, - 
negligence of the operator will not be | 
‘imputed 


to the guest.—Maier v. Mini- 
doka County Motor Co., 105 P.2d 1076. 
Il.App. Negligence of truck driver 


in stopping truck with one side there- 


of on highway pavement would not nec- 
essarily be negligence of one cranking 
truck when struck by another truck, 


as each person is charged with his or | 


her own negligence, unless there is 
something in their relationship which’ 


makes one of them responsible for the © 


other’s negligence.—Blachek vy. City 
Ade oS Co., 35 N.H.2d 416, 811 It. 


pp. 1. 
Il.App. The negligence, if any, of | 


operator of motorcycle at, time of acci- 
dent occurring when motorcycle col- 
lided with defendant’s horse, which was 
running at large on highway, could not 
be “imputed” to passenger suing de- 
fendant for injuries sustained in col- 
lision.—_Fugett v. Murray, 35 
946,7311 TiVApp. 32826)? 

La.App. In suit for injuries to oc- 
cupants of automobile sustained when 
automobile in which they were riding 
eollided with oncoming automobile, 
against driver of oncoming automobile, 
negligence of driver of automobile in 
which plaintiffs were riding in driving 
automobile slightly over center stripe, 
even if established, could not be im- 
puted to plaintiffs so as to bar their 
recovery against driver of oncoming 
automobile, where it did not appear 
that driver of automobile in which 
plaintiffs were riding was agent or em- 
ployee of plaintiffs or that plaintiffs 
were guilty of independent negligence 
in permittin 
Smith, 197 So. 905. 

La.App. The negligence of driver of 
automobile can be imputed to occupant 
who has control or authority over op- 
eration of automobile—Riggs v. F. 
Strauss & Son, 2 So.2d 501. 

The contributory negligence of driy- 
er of automobile would be imputed to 
owner so as to bar her recovery for 
damages sustained in collision with de- 
fendant’s truck, where owner specifi- 
cally requested driver to drive and 
sat beside driver and had legal right 
to direct manner of operation of auto- 
mobile, notwithstanding that owner at 
time of collision was asleep.—Riggs v. 
F. Strauss & Son, 2 So.2d 501. 

Mich. Contributory negligence of 
motorist who failed to observe truck 
approaching on state highway, and 
drove automobile from private drive- 
way onto the highway in front of the 
truck with which the automobile col- 
lided, was imputed to occupant of mo- 
torist’s automobile and barred recoy- 
ery for occupant’s death resulting from 
collision, from the owner of the truck, 
based on alleged negligence of the 
truck driver. Comp.Laws 1929, § 4713. 
—Pierson v,. Bailey Products Co., 298 
N.W. 518, 298 Mich. 243. 


Mich. In adult guest’s action against 
driver of other automobile for injuries 
sustained in collision at intersection, 
where one road was not superior to 
other and evidence established that 
driver of automobile in which guest 
was riding had an open view for dis- 
tance of 179 feet, which he took, and 
then drove ahead without lessening 
speed and without making any further 
observation, guest’s driver was guilty 
of contributory negligence as matter of 
law, and such negligence, under law 
of imputed negligence, barred recovery 
by guest against driver of other auto- 
mobile.—Taylor y. Williamson, 298 N. 
W. 521, 298 Mich. 251. 

Mich. Where driver of automobile in 
which decedent was riding as a guest 
passenger, upon stopping for stop sign, 


N.B.2a 


him to drive—Prevost v. 


ia 


plaintiff's 


-for negligence of truck driver, 


org hae 


d unobstructed view of vehicles ap- 


er who looked once to the right an 
then proceeded across highway, 
whose automobile was struck by defend- 
ant’s truck, limited -by governor to 


speed of 45 miles per hour, before get-— 


ting across, was guilty of contributory 
negligence as a matter of law in not 
making proper observation for ap- 
proaching traffic, and that negligence 
was imputed to guest.—Schuckert_ v. 
Berdan Bread Co., 299 N.W. 115, 298 
Mich. 379. 

Mich. In an action for damages sus- 
tained in automobile accident in which 
driver in approachin a 
through highway could, by making 
proper observation, have seen defend- 
ant’s car approaching, but failed to 
make such observation, he would be 

uilty of contributory negligence as a 
matter of law and_ such. negligence 
would be imputed_ to * plaintiff.—Gal- 
lagher~y, Walter, 299 N.W. 811, 299 
Mitch. 69. 

‘Mo.App. The doctrine of “joint ven- 
ture’ could not be invoked to preclude 
recovery from railroad and operator of 
train for death of trailer-truck occu- 
pant who had no control or right of 
control over allegedly negligent truck 
driver, and who was present merely'to 
assist stock owner for whom cattle 
were being hauled,—Brown v. Alton R. 
Co., 151 S.W.2d 727. ‘ . 

The negligence of truck driver, if 
any, in approaching- railroad crossing 
at such speed that he could not stop 
before reaching tracks after having 
arrived at a point where his view was 


no longer obstructed, could not be im-. 


puted to occupant and occupant could 
not be himself adjudged guilty of neg- 
ligence in not remonstrating with driv- 
er as to speed, in absence of evidence 
that occupant knew distance which was 
required to stop the truck.—Brown y. 
Alton R. Co,, 151 S.W.2d 727. 


Neb. Under certain conditions, an 
owner of an automobile may be a guest 
of a bailee, and the bailee’s negligence 
in driving the automobile will then not 
be imputed to the owner.—Gorman vy. 
Bratka, 298 N.W. 691. 


N.¥.Sup. In action against owner of 
truck which collided with trolley car, 
based on owner’s derivative liability 
who 
was a co-employee of plaintiffs who 
were riding in the truck and were en- 
gaged in their employer’s business, de- 
fenses of assumption of risk, fellow- 
servant rule, and joint enterprise were 
available to truck owner. Vehicle and 
Traffic Law, § 59.—Schwartz v. Forty- 
Second St., M. & St. N. A. Ry. Co., 22 
N.Y.S.2d 752, 175 Misc. 49. 


N.C. In determining defendants’ lia- 
bility for injuries received when plain- 
tiff's automobile struck rear end of 
defendants’ parked trailer truck, it 
was not enough that plaintiff’s driver, 
who was under plaintiff’s direction, 
was able to begin to stop within range 
of his lights, or that driver exercised 
due diligence after seeing truck on 
highway, but driver was bound to have 
so driven that he could and would dis- 


cover truck, perform manual acts nec-. 


essary to stop, and bring automobile 
to complete stop within range of his 
lights, and, when blinded by lights of 
an oncoming automobile so that he 
could not see required distance ahead, 


'.driver was bound, within such distance 


from point of blinding, to bring auto- 
mobile to such control that he could 
stop immediately, and, if driver could 
not then see, he should have stopped. 
Code 1935, § 2621(66).—Beck v. Hooks, 
10 S.E.2d 608, 218 N.C. 105. 

Where driver of automobile in which 
plaintiff was riding was driving at 
plaintift’s request and under plaintiff’s 
direction, driver's negligence was im- 
putable to plaintiff.—Beck v. Hooks, 10 
S.E.2d 608, 218 N.C. 105. 

Ohio App. In automobile guest’s ac- 
tion for injuries sustained in intersec- 
tional collision with street car, where 
there was no evidence that guest was 
responsible for operation of automo- 
bile, driver’s negligence, if any, could 


but | 


‘approach of a train 
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NEGLIGENCE 


not be imputed to guest.—Kuessner Ve. 


Cincinnati St. Ry. Co., 34 N.H.2d 275. 

Ohio App. A motorist who, on ap- 
proaching a railroad grade crossing, 
Saw or should have seen electrically op- 
erated flasher signals, warning of the 
but who attempted 
to cross ahead of the train, was guilty 
of negligence. as a matter of law which 
would preclude recovery from railroad 
for death of occupant of automobile 
when it was struck by the train, if the 
motorist’s negligence was imputable to 
the occupant.—Shaffer v. New York 
Cent. R. Co., 34 N.H.2d 792, 66 Ohio 
App. 417. 

Under Michigan law, the negligence 
of the driver of an automobile in going 


on a railroad grade crossing ahead of . 


an approaching train is imputed to the 
guests in the automobile, and hence 
there could be no recovery from rail- 
road for death of guest in automobile 
which was struck by train at grade 
crossing in Michigan.—Shaffer v. New 
York Cent. R. Co., 34 N.H.2d 792, 66 
Ohio App. 417. j 

Ohio App. In action by insurer to 
recover as subrogee of insured owner 
of automobile against operator of au- 
tomobile that came into collision with 
insured’s automobile, where insured 
was not present at scene of collision, 
and there was no evidence that opera- 
tor of her automobile was acting as her 
agent in so doing, there could be no 
possible inference of contributory neg- 
ligence.—Buckeye Union Casualty Co. 
v. Oelschlaeger, 36 N.E.2d 152. 

Pa. The negligence of the driver of 
an automobile is not to be imputed to 
a guest passenger who had no right to 
share in control of automobile and no 
opportunity to do so.—Anstine v. Penn- 
sylvania R. Co., 20 A.2d 774, 342 Pa. 
423. ; 

Pa.Com.Pl. The driver’s negligence is 
imputed to the owner bailor passenger 
only when the right to control is nota 
moral right of a gracious bailor to ex- 
pect a grateful bailee to respect his 
wishes but a legal right reserved as a 
condition of voluntary bailment.—Kiska 
v. Keller, 19 Leh.L.J, 54. 

Tex.Civ.App. Where persons are en- 
gaged in a common or joint enterprise 
and each has an equal right to direct 
and control the conduct of the others 
with respect to acts or omissions which 
contributed to cause an injury to one of 
them, the negligence of one of such 
persons is imputed to each of the oth- 
ers, and as applied to occupants of a 
conveyance, the doctrine of “joint en- 
terprise’ not only requires joint pos- 
session of the conveyance by the joint 
adventurers, but they must also have 
joint control and responsibility for its 
operation.—Garrett v. Brock, 144 S.W. 
2d 408, error dismissed, judgment cor- 
rect. 


Utah. Where driver of automobile 
is in sole control thereof, the negli- 
gence or nonfeasance of the driver 
may not be imputed to a guest in the 
gutiaio bile. sADOrOn v. Tuttle, 116 P. 


Wash. The fact that a 15 year old 
boy was ineligible to obtain a driver’s 
license did not preclude him from be- 
ing engaged in a joint adventure by 
automobile so that driver’s negligence 
would be imputable to boy.—Panlson 
v. McMillan, 111 P.2d 983. 

The negligence of 19 year old girl 
was not imputable, under ‘family 
automobile’ doctrine, to her 15 year 
old brother who was injured in col- 
lision while riding with her in their 
father’s automobile, where boy and 
girl were not engaged in a joint ad- 
venture, since the doctrine is not based 
on family relationship, but on theory 
that members of family were engaged 
in a joint enterprise or that child was 
agent of parents.—Paulson v. McMil- 
lan, 21) PB 2d983. 

Wash. In suit by occupant of em- 
ployer’s truck, against owners and 
driver of another truck, for injuries 
sustained when trucks collided, oceu- 
pant was ‘“‘guest’’ so that negligence of 
employer driving truck was not imput- 
ed to occupant, where occupant boarded 
at employer’s home and employer was 


te ase 

taking occupant home purely as an ac- 
commodation.—Justice v. Lavagetto, 
113° P.2d 1025; mat opus tao 
A host’s negligence in proceeding in- 
to intersection and in failing to give 
way to truck occupying the favored — 
position would not relieve owners and 
driver of truck colliding with host’s | 
truck of liability to guest if truck — 
driver was also negligent and such neg- 
ligence proximately contributed to col-  — 
Piro reese v. Lavagetto, 113 P.2d 
W.Va. Where driver of automobile 
and occupant were killed as result of © 
automobile being struck by inter- | 
urban electric railway, so that there § 
Me 


was no evidence showing what occu- 
pant did or did not do, it would be 
presumed in action against company _ 
operating railway to recover for death ~ 
of occupant that occupant was without 7 


fault, and no negligence of the driver, © 
however gross, could be imputed to 
the occupant.—McClaugherty v. Tri-.— 
City Traction Co., ae 8.E.2d 432, 9 


Va. The “joint enterprise’ which 
will render contributory negligence of a 
driver imputable to a guest riding with 
him must invest guest with some voice — 
in control and direction of the vehicle.— 
Outlaw v. Pearce, 11 S.H.2d 600. 

The rule of “joint enterprise” which 
will render contributory negligence of 
a driver imputable to a guest riding — 
with him is founded upon doctrine of ike 
principal and agent, and guest must be 
so related to driver as that the maxim 
“Qui facit per alium facit per se” is’ — 
BD EN Cape OR BEY v. Pearce, 11 S.H.2d re 
600. ; pees 


cy Lee 
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Ariz. In guest’s action for injuries — 
sustained in collision with defendant's | 
automobile alleged to have been parked ~ 
on traveled portion of road, if host 
was contributorily negligent in driv- 
ing automobile at’ 30 miles per hour 
and guest had no control over the 
driving of the automobile and was not 
engaged in an alleged . illegal enter- 
prise with driver, driver’s negligence 
could not be imputed to guest to de- | 
feat recovery.—Salt River Valley Water 
Users’ Ass’n vy. Green, 104 P.2d 162, ~ 

N.Y.App.Div. Proof that driver of 
automobile in which plaintiff was an 
occupant was careless would not de- 
feat plaintiff’s claim for injuries.sus- — 
taine in accident against another 
whose negligence was also a proximate 
cause of accident.— Wood y. Socony- 
Vacuum Oil Co., 21 N.Y.S.2d 317, 259, - 
App.Div. 1106, reargument denied 22 — 
N.Y.S.2d 534. Appeal denied. : 

N.Y.Sup. In automobile 
case, the fact that it was not estab- 
fished that driver of plaintiff's auto- * 
mobile was free from contributory neg- 
ligence did not preclude plaintiff from 
recovering damages to plaintiff's auto- 
mobile.—Korman y, Soshnick, 21 N.Y. — 
8.2d 857. sed 
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_ Ind.App. If husband who was driv- 
ing automobile occupied by wife who 
sustained injuries in collision with 
street car was acting as wife’s agent 
in driving the automobile, husband’s 
negligence, if such negligence proxi- 
mately contributed to wife’s injury, 
would as a matter of law be imputed 
to her, and she could not recover for 
injuries.—Gary Rys. Co. vy. Michael, 
34- N.H.2d 159; 

8.D. In absence of some control or 
authority by wife over operation of 
automobile, husband’s negligence in 
driving is not imputable to wife riding 
with him as a passenger, and will not 
prevent her from recovering against 
third person for injuries caused by 
concurring negligence of husband and 
third person.—Lapp y. J. Lauesen & 
Co., 293 N.W. 536. 

Where husband and wife did not ex- 
ercise joint control over operation of 
automobile driven by husband, _ hus- 
band’s negligence would not defeat 
recovery by wife from owner of truck 
with hick automobile collided, but 
her own negligence would defarat_ re- 
covery, and she was not absolved from 
exercising such care for her own 
safety as an ordinarily prudent or rea- 


eojlision 


daughter when the 
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sonable person would exercise under 
like circumstances.—Lapp vy. J. Lauesen 


 & Co., 293 N.W. 536 
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C©.C.A.Ind. Under the Indiana law, 
negligence, if any, of driver of automo- 
bile could not be imputed to motor- 
ist’s daughter to establish the daugh- 
ter’s contributory negligence so as to 
preclude recovery from railroad for 
personal injuries sustained by the 
automobile was 
struck by a_ train.—Constantine v. 
Pennsylvania R. Co., 114 F.2d 271. 

Ark. Where mother signed applica- 
tion for driving license for son under 


16 years of age, and assumed respon- 
sibility. for his 


negligence or wilful 


misconduct in driving, mother could 


mot recover for injuries suffered while 
occupying automobile driven by son, if 


son was guilty of negligence causing 
jinjury.—H. L. Wilson Lumber Co. v. 


_- Koen, 151 8.W.2a 681. 
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0.C.A.Fla. Where railroad employee 


is injured ‘because of negligence of 


‘railroad, and contributory negligence 
on the part of the injured employee is 
shown, the degrees of negligence are 
‘to be determined and compared by 
‘the jury under the circumstances of 
the particular case. Federal Employ- 
ers’ Liability Act § 3, 45 U.S.C.A. § 
53.—Wiggins v. Powell, 119 F.2d 751. 

€.C.A.Fla. Where railroad section 


+ foreman, who was injured when motor- 


car on which he was riding but which 


_ was being operated by another member 


of crew ran into an open switch, wheth- 


yt er the operator had authority to oper- 


ate the car only went to the degree of 
negligence attributable to the foreman. 
Federal Employers’ Liability Act _§ 1 
et seq!, 45 U.S.C.A. § 51. et seq.—Wig- 


‘gins v. Powell, 119 F.2d 751. 


C.C.A.Fla. Where railroad section 


- foreman was injured when motorcar on 


which he was riding but which was 
being operated by another member of 
erew ran into an open switch, the rail- 


road was guilty of negligence in leav- 


ing the switch open and unguarded, 
and under the Federal Employers’ Li- 
ability Act contributory negligence on 
the part of the injured foreman did 
not. bar recovery but simply required 
that damages should be diminished in 
proportion to the amount of negligence 
attributable to the foreman. Federal 
Hmployers’ Liability Act § 8, 45 U.S. 
CA: § 53.— Wiggins v. Powell, 119 F.2d 


The Georgia comparative 


_ negligence rule, providing for reduction 


of amount of recovery for injury of 
which plaintiff’s. negligence was con- 
tributing cause and applying last clear 
chance doctrine to him, does not defeat 
recovery by negligent plaintiff, unless it 
appears that his negligence was sole, 
or, within such doctrine, legal, proxi- 
mate cause of injury.—U. S. y. Fleming, 
115 F.2d 314. 

C.C.A.Miss. Under Mississippi law, 
contributory negligence is not a bar to 
recovery, but only serves to diminish 
damages. Code Miss.1930, § 511.—C. 
pgpnoore Const, Co. v. Hayes, 119 F.2d 

C.C.A.Ohio. Where employee’s inju- 
ries are due solely to employee’s own 
negligence and where there is nothing 
to extenuate his conduct or confuse 
his judgment and his duty is as clear 
as its performance is easy and he 
knows not only the imminent danger 
of the situation but how it can be 
averted, the ederal Employers’ Liabil- 
ity .Act has no application, and there 
is no ground for a comparison of neg- 
ligence on part of employer and em- 
ployee, Federal Employers’ Liability 
Act, 45 U.S.C.A. §§ 51-59.—Chesapeake 
oan Ry. Co. v. Richardson, 116 F.2d 

Where foreman had 
ployees engaged 


directed em- 
in cutting steel rail 
to refrain from striking with their 
sledges until employees engaged in 
adjusting rail had reached a distance 
safe from flying chips and employee 
after helping adjust rail was struck 
in the eye by a sliver of steel before 
he had reached a safe distance, the 
injury did not result solely from neg- 
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~ 


ligence of employee so as to preclude 
application of the Federal Employers’ 
Liability Act, notwithstanding that he 
contributed to his injury by turning 
his face toward the chiselers. Federal 
Employers’ Liability Act, 45 U.S.C.A. 
§§ 51-59.—Chesapeake & O. Ry. Co. V. 
Richardson, 116 F.2d 860. 4 

C.C.A.Ohio. Contributory . negligence 
does not constitute a complete defense 
under the Federal Employers’ Liability 
Act, but the amount of damages recov- 
erable must be diminished in propor- 
tion to amount of negligence attributa- 
ble to the employee. Federal Employ- 
ers’ Liability Act, 45 U.S.C.A. §§ 51-59. 
—Chesapeake & O. Ry. Co. v. Richard- 
son, 116 F.2d 860. 

C:C.A.W ash. Where 
smokejack manufactured in railroad’s 
shop was placed in baggage car and 
baggageman who upended the smoke- 
jack was injured by its sharp raw 
edges when he reached out to prevent 
it from falling, even if the baggageman 
was negligent in upending the smoke- 
jack and his negligence contributed to 
the accident, that fact would not bar 
recovery for injuries under Federal 
Employers’ Liability Act but was a cir- 
cumstance to be considered in mitiga- 
tion of damages only. Federal Hm- 
ployers’ Liability Act § 3, 45 U.S.C.A. 
$c barabadiey v. Scandrett, 115 F.2d 
728. 

Ark. The effect of the comparative 
negligence statute is to permit recov- 
ery from a railroad, notwithstanding 
the negligence of the injured person, 
if his negligence is of a less degree 
than -that of the operatives of the 


train. Pope’s Dig. § 11153.—Missouri 
Pac. R. Co. v. King, 143 8.W.2d 55, 200 
Ark, 1066. 


Ark. The Federal Hmployers’ Liabil- 
ity Act does not contemplate a recoy- 
ery by an employee for the conse- 
quences of action exclusively his own 
but the fact that injured employee 
participated in the act which caused in- 
jury does not preclude recovery and if 
injured employee was guilty of negli- 
gence contributing to the injury, the 
damages must be diminished in pro- 
portion to amount of negligence at- 
tributable to the employee. Federal 
Employers’ Liability Act, 45 U.S.C.A. 
§ 51 et seq.—Jones v. Kansas City 
Southern Ry. Co., 145 S.W.2d 969. 

Cal.App. In_ personal injury — suit, 
verdict should be for defendant, if 
jury finds plaintiff guilty of any negli- 
gence, however slight, which was sole 
proximate cause of, or proximately 
contributed to cause, any injuries com- 
plained of—Lolli v. Market St. Ry. 
Co., 110 P.2d 436. 

Fla. Under Federal Hmployer’s Lia- 
bility Act, contributory negligence is 
not an absolute defense, but operates 
only to diminish amount of damages re- 
coverable. Federal Employers’ Liabil- 
ity Act, 45 U.S.C.A. §§ 51-59.—Atlantie 
pogee Line R. Co. v. McIntosh, 198 So. 


Fla. If both motorist and railroad 
company were negligent, damages sus- 
tained by motorist. when his automo- 
bile was struck by train should be 
SO aR iG Rane v. Austin, 1 So.2d 


Ga.App. In action for damages for 
death of a mule killed by truck on 
highway, if defendant was negligent 
and mule owner was negligent, and 
the negligence of the mule owner was 
equal to or’ greater than that of the 
truck driver, mule owner was not en- 
titled to recover.—Benton Rapid Wx- 
press v. Sammons, 10 §.H.2d 290. 


Ga.App. Failure to exercise ordinary 
care on the part of a person injured, 
before the negligence complained of on 
the part of a wrongdoer is apparent 
should have been reasonably appre- 
hended, will not preclude recovery, but 
the failure to exercise due care will 
authorize the jury to diminish the 
damages in proportion to the amount 
of fault attributable—Wilson y, Pol- 
lard, 10 S.H.2d 407, 62 Ga.App. 781, 
conforming to answer to certified ques- 
tions 8 §.H.2d 380, 190 Ga. 74. 

Ga.App. The doctrine of contribu- 
tory negligence is not law of Georgia, 


NEGLIGENCE = 


unwrapped — 


.bave burden of 


as term “contributory ne 
means only such negligence as_ 
preclude, not merely diminish, recov- — 
ery, but doctrine obtaining therein is 
that of comparative negligence.—Wes- 
tern & Atlantic R. R. vy. Mathis, 10 S. 
Heed 457. i 

Ga.App. Where two joint tort- 
feasors are charged with concurring 
negligence contributing to an injury, 
the plaintiff is not entitled to a judg- 
ment against both tort-feasors if the 
plaintiff was guilty of more negli- 
gence than one of the tort-feasors, 
since no plaintiff is entitled to a judg- 
ment against a_ tort-feasor to whose 
negligence the plaintiff’s negligence is 
equal.—Mishoe yv. Davis, 14 S.H.2d 187. 
64 Ga.App. 700. 

Ga.App. ‘‘Comparative negligence’”’ 
by plaintiff is that negligence which 
joins with negligence of defendant in 
proximately causing injuries of plain- 
tiff and goes in reduction of amount of 
recovery in proportion that negligence 
of plaintiff compares with that of de- 
fendant, resulting, by reduction, in a 
bar of recovery when negligence of 
plaintiff is equal to or greater than 
that of defendant, and “comparative 
negligence” is applicable only when 
jury has not found either the negli- 
gence of plaintiff or that of defendant 
to be sole proximate cause.—Whatley 
vi Henry, 16 'S.B.2d0 (214, 

Til. In action under the Federal 
Employers’ Liability Act, issue is 
whether there was negligence on part 
of employing carrier, and ‘carrier is 
liable if injury to an employee re- 
sulted, in whole or in part, from negli- 
gence of any of the carrier’s other em- 
ployers, since neglect of a coemployee 
in performance of his duty is at- 
tributed to the employer, and contribu- 
tory negligence is merely ground for 
diminishing the amount of recovery. 
Federal Hmployers’ Liability Act, 45 
U.S.C.A. § 51 et seq.—Walaite v. Chi- 
cago,, Rak.) & > PP Ry: "Cov 7 3aF NUb.ed 
119, 876 Ill. 59, reversing 28 N.E.2d 
149, 306 Ill.App. 5. 

Iowa. Defense of contributory negli- 
gence could not defeat an employee’s 
action against farmer for injuries, since 
contributory negligence is not a com- 
plete defense but can be pleaded only 
in mitigation of damages. Code 1939, 
$ Adah bene v. Hedrick, 295 N.W. 

Iowa. The statute providing that in 
negligence action by employee against 
employer or by passenger against com- 
mon carrier, defendant shall have bur- 
den of proving contributory negligence, 
and that in such cases contributory 
negligence may be pleaded in mitiga- 
tion of damages, was applicable to 
domestic servant’s action against mas- 
ter for injuries sustained from mas- 
ter’s negligent operation of third par- 
ty’s automobile in which servant was 
required to ride as a part of her sery- 
ice. Code 1939, § 11210.—Band v. Rein- 
ke, 298 N.W. 865, 230 Iowa 515. 

Iowa. Under statute providing that 
in negligence action by employee 
against employer or by passenger 
against common carrier, defendant shall 
; proving contributory 
negligence, and that in such cases con- 
tributory negligence may be pleaded 
in mitigation of damages, plaintiff need 
not plead freedom from contributory 
negligence, and defendant may plead 
and, prove contributory negligenee only 
in mitigation of damages, Code 1939, 

11210.—Band y. Reinke, 298 N.W. 
865, 230 Iowa 515. 

La. $7,000 was proper for injuries 
to 46 year old seaman, where he had 
served as master and first mate, earn- 
ing $240 monthly, but had been unable 
to work for a year and a half after ac- 
cident, where his earning’ capacity was 
permanently impaired and his leg per- 
manently shortened, but where his 
own negligence was a concurrent cause 
of accident. Jones Act, 46 U.S.C.A. § 
688.—Fegan v. Lykes Bros. S. S. Co. 
8 So.2d 632, 198 La. 312, modifying 
199 So. 680, conforming to mandate 
199 So. 635, 196 La. 541, remanding 
cause 195 So. 392. : 

Miss. Where automobile ran out of 
gasoline, and motorist with aid of 


pe Bee? gh, ‘ee ; 
_ passengers was) 
h automobile toward shoulder of 
highway when the automobile was 
struck by an.overtaking automobile, 
any contributory negligence attributa- 
ble to motorist would not warrant 
limiting his recovery to only $100 for 
personal injuries consisting of com- 
pound fracture of the right leg, and 
bruises and cuts on left leg requiring 
confinement in bed for a total of six 
weeks and for property damage to 
automobile totaling $172.45. Code 
1930, § 511.—Lee v. Reynolds, 1 So.2d 
487, 190 Miss. 692. 

Mo. Contributory negligence under 
the Federal Employers’ Liability Act 
operates only to diminish the damages, 
and the humanitarian rule does not 
necessarily apply in the sense that it 
is usually invoked under Missouri law. 
Federal Employers’ Liability Act, 45 
U.S.C.A. §, 51 et seq.—Owen y. Kurn, 
148 S.W.2d 519. 


Mo. In action against railroad un- 
der Arkansas statutes for death of au- 
tomobile passenger killed in crossing 
collision, defense setting up that pas- 
senger was contributorily negligent and 
that plaintiff failed to make a jury 
case meant, under Arkansas compara- 
tive negligence statute, that passen- 
ger’s negligence was as a matter of 
law equal to or greater than any-neg- 
ligence shown on part of railroad’s 
employees. Pope’s Dig.Ark. §§ 1277, 
1278, 11153——McGlothin v. Thompson, 

Ws 148 S.W.2d 558. 

4 In action against railroad under Ar- 
kansas statutes for death of automo- 
bile passenger killed in crossing col- 
lision, evidence, considered most favor- 
ably to plaintiff, conclusively showed 
that passenger and his minor son who 
was driving automobile for him were 
negligent, but such contributory neg- 
' ligence was not an absolute defense un- 
less it was equal to or greater than 
railroad’s negligence. Pope’s Dig.Ark. 
: §§ 1277, 1278, 11153—McGlothin v. 

Thompson, 148 S.W.2d 558. 
Neb. One suddenly’ moving from 
' place of safety into path of moving ve- 
hicle after seeing and becoming aware 
of its approach in close proximity to 
him is guilty of more than slight ‘‘con- 
tributory negligence” as matter of law, 
so as to preclude recovery of damages 
for his death as result of being struck 
by such gedicles Bimby vy. Ayers, 298 

Bao. 


N.W. 
Ghio App. If evidence in action for 
personal injuries established willful 


and wanton misconduct by defendant, 
contributory negligence of plaintiff was 
eliminated from jury’s consideration.— 
Marziale v. Wilson, 31 N.E.2d 480. 

Where case should have been tried 
and submitted as a nuisance case, if 
wantonness on defendant’s part in cre- 
ating nuisance were shown, plaintiff's 
contributory negligence, if any, would 
not have defeated recovery.—Marziale 
y. Wilson, 31 N.E.2d 480 , 

Ohio App. In an action predicated 
upon wanton and willful misconduct, 
defense of contributory negligente can- 
not be interposed, however, willful mis- 
conduct on part of plaintiff which is a 
contributing proximate cause of injury 
suffered can be made.—Kirk y. Birken- 
bach, 32 N.H.2d 76. 

Or. The Federal Employers’ Liabil- 
ity Act is incorporated in the Jones 
Act, and under the former act contrib- 
utory negligence of an employee does 
not bar recovery, but it is ground for 
apportionment of damages between em- 
ployer and employee. Federal Hmploy- 
ers’ Liability Act, 45 U.S.C.A. §§ 51-59; 
Jones Act, 46 U.S.C.A. § 688.—McCauley 
vy. Pacific Atlantic S. 8. Co., 115 P.2d 
307. 

Tenn.App. In personal injury suit, 
defendant guilty of gross negligence 
cannot rely on plaintiff’s contributory 
negligence—Johnson vy. City of Alcoa, 
145 S.W.2d 796. 

W.Va. In action under Federal Em- 
ployers’ Liability Act to recover dam- 
ages for employee’s death, if employer 
violated no, statute enacted for safety 
of employees which contributed to em- 
ployee’s death, the fact. that employee 
may have been contributorily negli- 


attempting to. 


a H ‘ean ra hy, oui") 


gent does not bar recovery but simply 


devolves upon jury duty to diminish 
damages in proportion to negligence 
attributable to employee. Federal Hm- 
players’ Liability Act, 45 U.S.C.A. §§ 
1-59.—Rash v. Norfolk & W. Ry. Co., 
12 S.E.2d 501. 

Wis. Where plaintiff alighted from 
street car, passed around the end there- 
of and was struck by street, car ap- 
proaching from opposite direction, the 
negligence of plaintiff in failing to keep 
a lookout and in entering the path of 
the approaching car was equal to or 
greater than that of the street car mo- 
torman in failing to give timely warn- 


ing and precluded recovery, for personal, 


injuries.—Nayes vy. Milwaukee Blectric 
Ry. & Light Co., 294 N.W. 812. ‘ 
Wis. In action for death of intend- 
ing passenger who was struck by street 
ear which he was attempting to catch, 
jury was not authorized to fix de- 
ceased’s negligence at 20 per cent. and 
motorman’s negligence at 80 per cent. 
where motorman was. proceeding at 
lawful speed but failed to keep proper 
lookout, and intending passenger had 
view of street car and either did not 
see it or heedlessly hurried in front of 
it, since negligence of deceased and 
motorman were so nearly equivalent 
as to be comparable as a matter of 
law, thereby precluding recovery.—Hy- 
anich v. Milwaukee Electric Railway & 
Light Co., 295 N.W. 44, 237 Wis. 111. 
If combination of action by intend- 
ing passenger and street car motorman 
resulted in a race for which each could 
be said to be responsible, act of each 
stood on same basis as to question of 
responsibility for deceased’s death 
when struck by street car which de- 
ceased was attempting to catch.—Hy- 
anich y. Milwaukee Hlectric Railway & 
Light Co., 295 N.W. 44, 237 Wis. 111. 
Wis. In intersectional collision re- 
sulting after street car and automobile 
both entered intersection when lights 
changed, after train of two street cars 
had passed through intersection ob- 
securing the view, motorist’s negligence 
as to management and control or look- 
out was equal to or greater than mo- 
torman’s negligence, if either was neg- 
ligent. St.1939, § 331.045.—Schmidt y. 
Milwaukee Hlectric Railway & Trans- 
port Co., 296 N.W. 609, 237 Wis. 220. 


§ 596 
See Emberley v. Wambolt [1941] 1 
Dom.L.R. 471. 
§ 597 
S.C. The comparative negligence 
doctrine does not exist in South Caro- 
lina except by statute in the matter of 
railroad employers’ liability. Code 
1932, § 83867.—Bedford v. Armory 
Wholesale Grocery Co., 10 S.H.2d 330. 
196.836.1850. 


§ 598 
See Nykiforuk v. McTavish [1940] 4 
Dom.L.R. 796; Gargotch vy. Cohen 
[1940] 4 Dom.L.R. 810. 


§ 600 
C.C.A.Cal. Where trapeze artist en- 
tered into contract with circus where- 
by the artist agreed as an independent 
contractor to give her performances in 
circus, the artist though she knew the 
danger and peril of the work she was 
engaged in and chose to accept them, 
might recover for injuries sustained 
while giving performance unless the 
danger and peril were the proximate 
cause of her injuries.—Ringling Bros,- 
Barnum & Bailey Combined Shows vy. 

Olvera, 119 F.2d 584. 


Cal.App. A truck driver, delivering 
truckload of sugar to baking company 
with whose premises and elevator he 
was entirely familiar, assumed risk of 
obviously. slippery condition of eleva- 
tor floor, and was as a matter of law 
guilty of contributory negligence which 
barred his recovery from baking com- 
pany for injuries sustained when he 
slipped on floor in elevator and was 
struck by elevator guard gate while 
unloading the sugar.—Funari y. Gra- 
vem-Inglis Baking Co., 104 P.2d 44. 

Cal.App. Before it can be said that 
one has ‘assumed the risk” of a spe- 
cified hazard, it must be shown that 
he had knowledge of the condition cre- 
ating the hazard, since one does not 


ee ain 
25S BOO aie 
assume the risks of danger which he | 
has no reason to anticipate—Martin, 
Continental Casualty Co., Intervener, 
v. Clinton Const, Co., 105 P.2d 1029, 
rehearing denied 106 P.2d 629. ec tik een 
Cal.App. Where one enters premises  __ 
of another during construction activi- 
ties, and knowingly encounters obvious | 
dangers, there may arise a situation 
for the application of the “assumption __ 
of risk’’ doctrine if injuries are sus- 
tained—Wilmot vy. Golden Gate Inv. 
Con) 107-.Pi2d 263, 153 st Bee 
Cal.App. While a person assumes 
perils naturally incident to position he © 
has taken, he does not assume dangers 
arising only from another’s negligent 
act.—Muskin y. Gerun, 116 P.2d 105. 
Conn. When a person knows or as a 
reasonable man should know that in 
pursuing a certain course he will ex- ne 


pose himself to risk of injury, compre- 
hends or ought as reasonable man to 
comprehend the nature and extent of | i 
the risk and voluntarily subjects him- 
self to it, he assumes such risk and ae 
cannot recover damages resulting to — as 
him from it.—Meyers y. ‘Paro Realty & | 
MOTtRaeE Co., (21 3A'20" 3795" 287 Connr ts: 


The knowledge of general conditions — 
indicative of risk of injury may not ,_ 
afford a basis for a conclusion that a 
risk due to a particular condition was 
assumed.—Meyers v. Paro Realty & © 
Meeseaae Co., 21 A.2d 379, 128 Conn. — “fi 


Paste 

Ky. In personal injury suit, doc- 
trine of “assumed risk’ may be ap- 
plied, where injury occurs without — "3 
plaintiff's fault through fault of de- 


fendant, third persons, or no one— 
Rodgers yv. Stoller, 143 S.W.2d 1047, Eo 
284 Ky. 108. Geiss 

Minn.. One injured in voluntary at- — of 
tempt to rescue a person whose life is ; 


may recover from the negligent person  _— 
if the attempted rescue be not an act 
of extreme recklessness, and rules of 
contributory negligence or assumption — 
of risk will not be weighed with tech- — 
nical precision—Arnold v. Northern 
States Power Co., 297 N.W. 182. Sige ae 
Mo. Child who went upon railroad — 
right of way and played among piles AS 
of ties without invitation but with the © 
knowledge of railroad company was a . 
mere “licensee” and took the premises 
for better or, for worse and assumed 
the risk of injury from their condition. 
Fee v. Thompson, 148 S.W.2d 
Mo.App. A skilled high school pole 
vaulter assumed the ordinary risk of 
pole vaulting but did not assume risks 
due to negligence of manufacturer of 
pole sold to high school.—McCormick 
v. Lowe & Campbell Athletic Goods 
Co., 144 S.W.2d 866. ' 
Mo.App. When one engages services 4 
of skilled mechanie to repair mecha- 
nism, if thing which results in me- 
chaniec’s injury is matter about which 
owner did not know, mechanic must | 
be held to have “‘fassumed the risk’’,— 
Feldewerth vy. Great Eastern Oil Co., 
149 S.W.2d 410. 


N.H. The “assumption of risk doe- 
trine’’ is confined to common-law ac- 


imperiled by negligence of another, ; 


1 
ee 
t 


‘tions by an employee against his mas- 


ter.—Papakalos v. Shaka, 18 A.2d 377. 
N.J.Sup. One is not chargeable with 
“assumption of risk’? unless it appears 
that he realizes the imminence of the 
hazard or reasonably should have real- 
ized it and nonetheless takes the risk. 
—Picariello v. Linares & Rescigno 
Bank, 21 A.2d 343, 127 N.J.L. 63. 
N.Y.App.Div. Where oil company 
entered into contract with individual 
whereby he was to furnish men, trucks, 
and rigging for the leveling of four oil 
tanks, and when individual’s employees 
appeared at location of tanks, oil com- 
pany’s employee immediately took 
charge and control, and directed that 
one of the tanks be lowered to the 
ground by ropes fastened about it and 
paid out and snubbed from vent pipes 
on other tanks, there was no “assump- 
tion of risk’? by employee of individual 
of negligence of oil company’s em- 
ployee and hence individual's employee 
was not precluded from recovering 
from oil company for injuries sustained 
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when all of the tanks fell—Grimes v. 
- Shell Union Oil Corporation, 29 N.Y.S. 
_ 2d 578, 262 App.Div. 344. 

Pa, The duty to keep premises safe 
for invitees applies only to defects or 
conditions which are in the nature of 
hidden dangers, traps, snares, pitfalls, 
and the like, in that they are not known 
to the invitee, and would not be ob- 
served by him in exercise of ordinary 
are, and invitee assumes all normal 
or ordinary risks attendant on use 
of premises, and owner or occupant is 
--under no duty to reconstruct or alter 
premises so as to obviate known and 

_ obyious dangers.—Hild v, Montgomery, 
20 A.2d 228, 342 Pa. 42, © 
j _ Pa,Super. A customer who enters a 
store assumes all normal or ordinary 
risks, and the owner is not liable for a 
danger which is obvious or should have 
been observed in the exercise of ordin- 
ary care.—Hixenbaugh v. J. G. Mce- 
Crory Co., 20 A.2d 910; -Hixenbaugh 
-v. J. G. McCrory Co., 21 A.2d. 242. 


 Tenn.App. Where intestate was 
‘thoroughly familiar with filling station 
'. premises upon which a grease pit was 
located and had many times traversed 
“premises in going to a restaurant lo- 
-eated in filling station building, intes- 
; tate who at night attempted to pass 
between grease pit and automobile 
' parked some 18 inches from it “as- 
sumed the risk” of injury and his ad- 
- ministratrix could not recover for his 
- death resulting from fall into the pit. 
- —Park y. Sinclair Refining Co., 142 S. 
 -W..2d. 321. 

- ~+Wt. Independently of any contrac- 
tual relation, there may be a voluntary 
assumption of the risk of a known 
danger such as will bar one from re- 
covering for injury to personal prop- 
erty, even though in the exercise of 
ca due care.—Craig v. Parkhurst, 18 A.2d 
fect LAS. i 
tae One knowing and comprehending 
danger and exposing himself to it, 
though not negligent in so doing, is 
deemed to have ‘‘assumed the risk” 
and is precluded from a recovery for 
' an injury resulting therefrom.—Craig 
y. Parkhurst, 18 A.2d 173. 

Wis. The word “risk” denotes not 
only existence of a risk but also its 
extent, and thus knowledge of the 
“risk” involved in a particular con- 
dition, so as to prevent recovery for 
an injury because of assuming the 
“risk”? thereof, implies not only that 
the condition is recognized as danger- 
ous, but also that the chance of harm 
and gravity of the threatened harm 
ay are appreciated.—_Baum v. Bahn Frei 
‘Mut. Building & Loan Ass’n, 295 N.W. 
Mf 2 14,237 Wis, 117. 
; 

} 
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Ala. Under the common law, the 
foundation for civil liability for inju- 
ries to persons and property conse- 
1 quent upon unintentional application 
of force, whether the act be_affirma- 
tive or omissive, is negligence, and the 
appropriate common-law action is 
“case” or “trespass on the case’; but, 
when force is intentionally applied by 
direct affirmative act, it is “trespass” 
and the appropriate action for the re- 
covery of damages therefor is “tres- 
pass’.—Crotwell v. Cowan, 198 So. 126, 


Ala. The only action provided for 
recovery of damages for personal in- 
juries proximately resulting from neg- 
ligence is an action on the case.—Met- 
ropolitan Casualty Ins. Co. of New 
York y. Sloss-Sheffield Steel & Iron Co., 
3 So.2d 306. 

N.Y.App.Div. Where danger is a con- 
tingent one, though dependent on negli- 
gence, whether complaint is framed in 
nuisance or negligence is of little mo- 
ment.—Bowers v. Village of South 
Glens Falls, 23 N.Y¥.S.2d 656, 260 App. 
Div. 439. 

Pa. The mere existence of a nui- 
sance in a technical sense will not im- 
pose liability without also showing 
negligence constituting legal’ cause of 
harm for which recovery is sought.— 
Miller v. City of Brie, 16 A.2d 37. 

§ 602 


Wash. In action for injuries by em- 
ployee of a boat owner against pur- 
chaser of boat engine when employee 


NEGLIGENCE 

fell from a_ grating inside the ship 
which had been left unsupported by 
purchaser after removal. of the engine, 
employee to recover must have sus- 
tained an unintentional invasion to a 
legally protected interest; purchaser’s 
conduct must have been negligent with 
respect to that interest; the negligent 
conduct of purchaser must have been 
the proximate cause of the employee’s 
injury; and employee must have exer- 
cised due care for his own safety,—Mc- 
Farland v. Commercial Boiler Works, 
116 P.2d 288, : 


§ 605 

D.C.N.Y. In action for injuries sus- 
tained in Massachusetts by 12 year old 
boy in boys’ camp who fell from horse 
while receiving horseback instructions, 
the law of Massachusetts prevailed.— 
Brenner y. Menaker, 36 F.Supp. 16. 

Mo.App. In action in Missouri for 
injuries sustained by a motorist in col- 
lision with train at grade crossing in 
Illinois, whether motorist was con- 
tributorily negligent would be deter- 
mined in accordance with the law of 
Illinois—Kuba v. New York Cent. R 
Co., 143 S.W.2d 332. 

Mo.App. In action against railroad 
company for death of motorist in col- 
lision at grade crossing in Tllinois, 
whether motorist was contributorily 
negligent as a matter of law depend- 
ed on_ Illinois law.—Busker v. New 
York Cent. R. Co., 149 S.W.2d 449. 

Mo.App. Any cause of action which 
plaintiff had by reason of a collision 
between his taxicab and defendant’s 
street car in East St. Louis, Ill., arose 
under the common law of Illinois, and 
the defenses, if any, which defendant 
might have were likewise governed by 
the law of Illinois—Smith v. East St. 
Louis Ry. Co., 152 S.W.2d 204. 


Ohio App. The Michigan rule that 
the negligence of a motorist driving his 
automobile onto a grade crossing ahead 
of an approaching train is imputed to 
guests in the automobile is a rule of 
“substantive law’ rather than a “rule 
of evidence”, and hence was .applicable 
in Ohio action against railroad for 
death of guest in automobile who was 
killed when automobile was struck by 
train in Michigan.—Shaffer v. New 
York Cent. R. Co., 34 N.E.2d 792, 66 
Ohio App. 417. 


620 
Pa.Com.Pl. The fact that the minor 
plaintiff had stolen some peaches did 
not excuse the defendant’s negligence. 
—Heffelfinger vy. Schell, 50 Dauph. 1. 


§ 621 

N.C. Where two or more persons 
acting independently, without concert, 
plan or other agreement, inflict dam- 
age or cause injury to another, they 
are not jointly liable therefor, and 
joint action against them cannot be 
maintained, especially where damage 
was not ordinary and natural result 
of preceding negligence.—Bost vy. Met- 
calfe, 14 S.H.2d 648, 219 N.C. 607. 


§ 626 

Iowa. The system of pleading em- 
ployed in the state is a fact system 
which will permit one suing for inju- 
ries to recover on as many grounds of 
actionable negligence or recklessness as 
flow from his pleaded statements of 
aed ag oh vy. Pickerell, 294 N.W. 

N.Y.Sup. In action by infant to re- 
cover damages for personal injuries, 
and by his father for expenses and loss 
of services, complaint failed to state a 
cause of action—Tierney v. New York 
Dugan Bros., 22 N.Y.8.2d 874, reargu- 
ment denied 24 N.Y.S.2d 129. 

Pa.Com.Pl. Mere general averments 
of negligence, averments of carelessness, 
or that the defendant acted in a reck- 
less, careless and negligent manner, 
without stating what the defendant did 
or omitted to do which amounted to a 
breach of duty owing to the plaintiff, 
are insufficient.—Drazenovich v. Ernst, 
7 Sch.Reg. 197. 

_If the statement of claim alleges neg- 
ligence in general terms without par- 
ticulars, it may be stricken off.—Dra- 
zenovich v, Ernst, 7 Seh.Reg. 197. 

28 
Ga.App. 


§ 
In action for injuries to 
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) 
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-plaintiff’s arm by reason of arm being — 


‘caught in saws of gin which defendant 
had installed for plaintiff’s employer, 
an amended petition, which showed 
that defendant, in installing gin, ac- 
ted as an independent contractor, that 
plaintiff was injured after gin was 
installed and turned over by defen- 
dant to owner and accepted by him, 
that gin as installed was not a nuis- 
ance per se, and that it was not so 
negligently defective as_to be immi- 
nently dangerous to third persons, was 
subject to general demurrer for failure 
to state a cause of action, and, where 
subsequent amendment did not cure 
defects in petition, sustaining defen- 
dant’s motion to dismiss case was not 
error.—Lane vy. Murray Co., 12 S.E.2d 
492, 63 Ga.App. 844 


Ga.App. In invitee’s action for inju- 
ries sustained in fall on step in de- 
fendant’s store, allegation that defend- 
ant knew or in the exercise of ordinary 
care and diligence could have known 
of alleged dangerous and unsafe condi- 
tion of the step charged defendant with 
constructive or implied knowledge of 
alleged defects.—McCrory Stores Cor- 
poration v. Ahern, 15 S.H.2d 797: 

A petition seeking recovery for inju- 
ries sustained by patron in fall on 
steps in defendant’s store, alleging 
that defendant knew or should have 
known of alleged defect in step which 
could have been discovered by sight- 
ing along surface of steps to detect de- 
fect was demurrable in absence of 
showing that defendant had actual 
knowledge of defect, since to have dis- 
covered defect would have required a 
most extraordinary degree of diligence 
whereas defendant could be held: liable 
only for failure to use ordinary dili- 
gence to keep premises safe. Code, § 
105-401.—McCrory Stores Corporation 
v. Ahern, 15 S.E.2d 797. 

Me. In negligence action, a declara- 
tion without allegation of facts suffi- 
ecient to reveal a duty is defective and 
demurrable.—Willey v. Maine Cent. R. 
Co., 18 A.2d 316. 
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Ga.App. While negligence must be 
alleged in such a specific way as to 
ut defendant on notice of what he is 
o answer, minute particularity in aver- 
ments of negligence is not required.— 
Cook v. Kroger Baking & Grocery Co., 
15 8.H.2d 531. ’ 
Mich. A _ declaration of a single 
count alleging specific acts of inde- 
pendent negligence by each of two de- 
fendants, did not charge “joint negli- 
gence’, notwithstanding that declara- 
tion also charged that the concurrent 
negligence of both defendants brought 
the plaintiff injury.—Barkman y. Mon- 
tague, 298 N.W. 273, 297 Mich. 538. 


Pa.Com.Pl. Negligence is a legal 
conclusion and need not be specifically 
averred. It is sufficient if facts in 
statement induce a clear inference of 
negligence. But practice of declaring 
upon general averments of negligence 
is to be condemned. Otherwise where 
several averments of negligence recited 
requiring proof before action can be 
sustained.—_Nallon vy. Rothstein, 35 
Luz.L.Reg.Rep. 83. j 
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Colo. A complaint alleging that dan- 
gerous hazard in form of slanting door- 
sill at entrance to place of business, 
combined with step of similar material 
and color, constituted a concealed 
peril and pitfall which caused injury 
to patron, stated cause of action rais- 
ing questions of negligence and con- 
tributory negligence tor jury as against 
general demurrer.—Peters y. Schillig- 
Scott Lumber Co., 111 P.2d 898. 

Ga.App. In action against lumber 
“company and fireman for house and 
contents thereof destroyed in fire 
petition alleging that company and 
fireman negligently fired sawmill boil- 
er with shavings and scantlings and 
stirred and ‘‘blowed with the blower” 
to increase rapidly the steam, causing 
large live coals to be emitted from 
smokestack equipped with improper 
screen or spark arrester, of which com- 
pany and fireman had notice, resulting 
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‘plaintiff’s arm by reason of arm 
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n fire destroying house, stated cause 
- action.—A. C, Alexander Lumber 
Vv. Livingston, 12 S.E.2d 89, 638 Ga. 


In action for injuries to 
being 
caught in saws of gin which defendant 
had installed for plaintiff's employer, 
an amended petition, which showed 
that defendant, in installing gin, acted 
as an independent contractor, that 
plaintiff was injured after gin was in- 
stalled and turned over by defendant 
to owner and accepted by him, that 
gin as installed was not a nuisance 
per se, and that it was not so neg- 
ligently defective as to be imminently 
dangerous to third persons, was sub- 
ject to general demurrer for failure 
to state a cause of action, and, where 
subsequent amendment did not cure 
defects in petition, sustaining defen- 
dant’s motion to dismiss case was not 
error.—Lane v. Murray Co., 12 S8.H.2d 
492, 63 Ga.App. 844. 

Iowa. A petition containing a gen- 
eral averment of negligence states a 
good cause of action, and, if unassailed 
by motion asking that plaintiff more 
specifically state the allegation of neg- 
ligence therein, plaintiff would be en- 
titled to introduce such evidence of 
specific acts of negligence as might 
tend to establish his case.—Gebhardt 
vy. McQuillen, 297 N.W. 301. 

Pa.Com.Pl. General averments of 
negligence or conclusions as to the neg- 
ligence of the defendant or his agent 
are not proper pleadings.——Simmons vy. 
Duran, 27 North. 353. 


R.I. The rule permitting plaintiff, 
in alleging defendant’s negligent con- 
duct, to allege his lack of knowledge 
or means of knowledge of precise na- 
ture of negligence, is not confined to 
“res ipsa loquitur’”’ cases.—McCarthy vy. 
MeCarthy Freight System, 18 A.2d 336. 
_Utah. While, in some cases, allega- 
tions of specific acts of negligence in 
complaint may be ignored and plead- 
ings still show cause of action based on 
res ipsa loquitur doctrine, one wish- 
ing to rely, on such doctrine, as well 
as specifically assigned acts of negli- 
gence, must plead it either by separate 
count or by proper allegation that neg- 
ligence inferable'from general situation 
caused injury.—Loos vy. Mountain Fuel 
Supply Co., 108 P.2d 254. 


A complaint, setting out by way of 
inducement a situation which may be- 
speak prima facie case of negligence 
and then alleging specific negligent 
acts and omissions by reason of which 
plaintiff was injured, does not suffi- 
ciently put defendant on notice that 
plaintiff will rely on such situation it- 
self to furnish inference of negligence 
under res ipsa loquitur doctrine.—Loos 
v. Mountain Fuel Supply Co,, 108 P.2d 


254. 
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S.D. In personal injury suit, de- 
fendant’s negligence may be alleged in 
general terms, where specific facts are 
more largly within defendant’s knowl- 
edge.—Whitethorn v. Nash-Finch Co., 
293 N.W. 859. 
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Ala.App. An averment that a speci- 
fied injury was inflicted by reason of 
the negligence of the defendant is 
sufficient to charge simple negligence. 


Ga.App. 


—wWilliam E. Harden, Inc., v. Harden, 


197 So. 94. 
Where a pleader attempts to set out 
facts or quo modo of negligence 


charged, facts must in law constitute 
either simple negligence or wanton or 
willful negligence.—William IE, Harden, 
Ine., v. Harden, 197 So. 94. 


Ala.App. Negligence may be averred 
in general terms, but, if pleader at- 
tempts to set out the quo modo of the 
negligence charged, then the facts al- 
leged must in law constitute negli- 
gence.—City of Birmingham y. Whit- 
field, 197 So. 666. 

Conn. There is a difference between 
negligence and a reckless disregard of 
rights or safety of others, and a com- 
plaint should employ language explicit 
enough to clearly inform the court and 
opposing counsel that reckless miscon- 
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duct is relied upon.—Brock v. Waldron, 
14 A.2d 718, 127 Conn, 79. é 

Ind. A general allegation of negli- 
gence in a complaint is sufficient to 
withstand a demurrer for insufficiency 
of facts unless the specific facts pleaded 
eontradict such general allegation.— 
Lindley v. Sink, 30 N.B.2d 456. 

Me. In action for injuries resulting 
from alleged latent defect in machine, 
declaration must contain definite state- 
ment of the particular defect. causing 
injury, so far as it is practicable to 
State the defect, to the end that de- 
fendant may know what claim he is 
to meet and to what the evidence i 
to be directed, and, even where it is 
not practicable to allege with certainty 
the identical defects causing injury, the 
defect must be stated in sufficiently spe- 
cific terms to indicate to defendant the 
charge he is called upon to meet.— 
Estabrook vy. Webber Motor Co., 15 A. 
2d 25, 129 A.L.R. 1268. 

Where facts could have been ascer- 
tained by plaintiff, general allegation 
of negligence is not sufficient, but it 
must be alleged with reasonable cer- 
tainty in what respect defendant was 
negligent, since he is entitled to receive 
fair notice of claim to be defended.— 
Estabrook v. Webber Motor Co., 15 A. 
2d 25, 129 A.L.R. 1268. 

Ohio App. The character of conduct 
of party to action for personal injuries 
was fixed by facts alleged and estab- 
lished by evidence and not by pleader’s 
designation of conduct.—Marziale v. 
Wilson, 31 N.H.2d 480. 
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Me. In negligence action, “declara- 
tion” should state facts on which sup- 
posed duty is founded, and the duty to 
plaintiff with breach of which the de- 
fendant igs charged, and it is not 
enough to show that defendant had 
been guilty of negligence, without 
showing in what respect he was ne¢gli- 
gent, and how he became bound to use 
care to prevent injury to others.—Esta- 
brook v. Webber Motor Co., 15 A.2d 
25,.129 A.L.R. 1268. 

Pa.Com.P]. Where plaintiff, suing in 
trespass for personal injuries inflicted 
by automobile driven on public street 
of City, sets forth in his statement, 


inter alia, that defendant was driving. 


at a high and dangerous rate of speed 
in- violation both of City’s ordinances 
and of the statute, and that the driver 
failed to give proper warning of his 
approach, or to regard the rights and 
safety of plaintiff, and defendant files 
affidavit of defense raising questions 
of law. Held, that part of statement 
consists of conclusions of law drawn 
from facts not set forth therein; and 
the mere fact that accident occurred 
on highway while defendant was driv- 
ing on proper side of street is not 
conclusive of plaintiff's right to re- 
cover damages. The speed of defend- 
ant’s car, what plaintiff had done be- 
fore entering on highway, and whether 
it was at regular street intersection, or 
in the middle of the block, should be 
ack sy een cela v. Oliveri,.41 Lack. 
ur. ‘ 
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D.C.111. In action for negligence in 
federal court complaint charging vi- 
olation of state statute and ordinance 
stated cause of action notwithstanding 
that statute and ordinance were not 
set forth, since judicial notice would 
be taken of statute and charge of its 
violation stated case of negligence, 
whether or not ordinance was violated. 
—Teplitzky v. Pennsylvania R, Co., 38 
F.Supp. : 

Cal. A cause of action for personal 
injury may be stated by complaint al- 
leging negligence in general terms, 
without detailing specific manner in 
which injury occurred.—Guilliams y. 
Hollywood Hospital, 114 P.2d 1, prior 
opinion 105 P.2d 318. 

In personal injury suit, plaintiff may 
plead defendant’s negligence in general 
terms, but must indicate alleged negli- 
gent acts or omissions and may not re- 
cover on bare statement that defend- 
ant’s negligence caused injury.—Guilli- 
ams v. Hollywood. Hospital, 114 P.2d 
1, prior opinion 105 P.2d 318. 
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The modification of common-law rule ~ 
that particularity with which plaintiff P 
must state cause of action for personal st 
injuries depends somewhat on circum- | 
stances and parties’ situation by adop- — 
tion of code system of pleading, per- | 
mitting plaintiff to state defendant’s — 
negligence in general terms, without ~ 
stating facts constituting such negli- 
gence, grows out of fundamental com- | 
mon-law rule of pleading that no great- 
er particularity is required than nature ~ 
of thing pleaded will conveniently ad- — 
mit, supported by rule that less par- | 
ticularity is required when facts lie _ 
more in knowledge of opposite party— 
Guilliams v. Hollywood Hospital, 114 — 
P.2d 1, prior opinion 105 P.2d 318. 

Cal.App. Negligence may be pleaded ~ 
generally, that is, after what was done ~ 
has been stated, it is sufficient to al- 
lege that it was negligently done, with- — 
out stating the particular omission — 
which rendered the act negligent. _ 
Forgnone y. Salvadore Union Hlemen- _ 
tary School Dist., 106 P.2d 932. aves 

Fla. In action against lumber com- 
pany and persons employed to load © 
logs for’ injury to truck driver by 
breaking of rig tree used as mast anh 
loading, declaration was sufficient to — 
state cause of action against the three 
defendants.—Putnam Lumber Co. y. | 
Berry, 2 $0.2d 133. eR 

It is sufficient if declaration contained — 
allegation of \particular act or omission 
causing injury coupled with allegation 
that it was negligently done or omitted. — 
—Putnam Lumber Co. y. Berry, 2 So. — 
2d hee | =e 

Fla. 


ca 


In action against owner of — 


building for personal injuries sustained 
by invitee when she fell on floor of | 


: fA 
building, declaration which Se 


fi 


was ; to state a cause of — 
action, since declaration sought to re- 
quire a higher,degree of care on part — 
of owner than the law recognizes— _ 
Moulden v. Jefferson’ Standard Lif 
Ins. Co., 2 So,2d 302; > Baris 
Ind.App. A complaint alleging that — 
Plaintiff, a boy of 16, having only the 
mentality of a normal child of 12, was — 
injured by coming in contact with un- , 
insulated and sagging electric wire — 
above publie bridge, while climbing on — 
superstructure of bridge, which as ~ 
company knew was attractive to chil- — 
dren who played and walked thereon, — 
stated a cause of action against electric _ 
company for resulting injuries. Burns’ 
Ann.St. 20-304.—Wise v. Southern 
fa as & Blectric Co., 34 N.E.2d ~ 


La.App. In an action ex delicto for 
personal injuries under statute, acts of 
negligence on the part of the defendant ~ 
or its agent were required to be alleged 
to state a cause of action. Rev.civ 
Code, art. »2315-—Tippett ive SE Sy 
Woolworth Co., 3 So.2d 461. é 

A petition alleging that salesgirl © 
employed in defendant’s store saw 4 
thief steal an article of merchandise 
from her counter, that she screamed © 
and followed thief when he fled, that — 
store was crowded and her screams | 
caused thief to flee, that she should 
have known her screams would have 
that effect, and should not have made — 
any outery, and that thief ran over 
plaintiff near front exit of store and 
injured her, was insufficient to state 
a cause of action in negligence against 
defendant. Rev.Civ.Code, art. 2315.— 
Finpett vy. F. W. Woolworth Co., 3 So. 
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Cal.App. Where complaint alleged 
that plaintiff was employed as an in- 
spector on construction job being per- 
formed by defendants for inspector’s 
employer, that while acting within em- 
ployment inspector climbed upon a 
“spreader-board technically known as a 
cross-brace” maintained by defendants 
and attempted to walk on it, and that 
defendants so carelessly, recklessly, and 
negligently maintained, controlled, in- 
stalled, operated, and kept the spread- 
er-board that it gave way and caused 
injuries to inspector, complaint did not 
allege negligence on part of defendants. 
Irvine y. J. F. Shea Co., 107 P.2d 80, 


‘ 


_ knowledge, 


aheN 
hy 


~ spect to 


s 


Pi 


: 
: 
x 


aA 
¥ my, 


- § 653 

| Ga.App. In action against copartner- 
ship operating a department store by 
customer for injuries allegedly caused 
by a cold.cream purchased at store in 
original unbroken package, no cause of 
action based on negligence was set out, 
in absence of an allegation that the 

~ eold cream was put up or manufactured 

- by the copartnership, or that the cold 
eream was manufactured by a manufac- 


turer who was not reputable.—Bel v. 
_ Adler, 11 8.H.2d 495. 


¥ § 654 (etki 
_ Me. In negligence action, plaintiff 
must state facts constituting negligence 
complained of only so: far as such 
facts are properly within  plaintiff’s 
and facts which are pe- 
euliarly within defendant’s knowledge 
and which plaintiff cannot be expect- 
ed to know can be alleged in a general 
way without reference to the particu- 
lars of .the negligent act or omission, 
_ but plaintiff must allege with reason- 
able certainty in what respect defend- 
ant was negligent where-facts could 
have been ascertained by plaintiff, and 


mere fact that defendant had complete 


_knowledge concerning instrumentality 
_ Causing injury does not relieve plain- 
tiff from setting out particulars in 
which defendant was negligent in re- 
such instrumentality.—Esta- 
| brook v. Webber Motor Co., 15 A.2d 
25, 129 A.L.R. 1268. 


655) 
Cal.App. Negligence may be charged 
in general terms, and it is sufficient to 


state what was done and to say that 


it was negligently done, without stat- 
_ ing the particular omission which ren- 
dered the act negligent.—Guilliams v. 
Hollywood Hospital, 105 P.2d 318. 
Fla. A_ declaration based on a 
charge of simple negligence is suffi- 
* cient if it alleges an act or omission 
causing the injury and further alleges 
that such act or omission was_negli- 


gently done or omitted to be done.— 
_ Jackson v. Edwards, 197 So. 833. 
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Mont. An action in nature of “tres- 
pass” or ‘trespass on case” is not stat- 
ed unless injury complained of is 
shown to be the direct and proximate 
result of defendant’s wrongful or negli- 
gent acts or defaults.—Harri v. Isaac, 
TOV P 24-137, 
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_ Ala.App. That a specified injury was 
sustained as the proximate result of 
the wanton or willful and intentional 
negligence of defendant is sufficient 
charge of wanton negligence without 
setting forth facts showing wanton 
misconduct.—William HE, Harden, Inc., 
vy. Harden, 197 So. 94. 

Where a pleader attempts to set out 
facts or quo modo of negligence 
-eharged, facts must in law constitute 
either simple negligence or wanton or 
willful negligence.—William E. Harden, 

* Ine., v. Harden,.197 So. 94. 

Ohio App. As “willful misconduct” 
involves both intention and malice, an 
allegation that act was willfully, in- 
tentionally and maliciously committed 
amounts to no more than an allegation 


that act was willfully committed.— 
Hillard v. Western & Southern Life 
Tnse Co, 34) N.BL2d) 75. : 


In personal injury suit, plaintiff, re- 
lying on defendant’s willful or wanton 
misconduct for recovery, must plead 
facts revealing element of willfulness 
or wantonness on their face—Hillard 
'v., Western & Southern Life Ins. Co., 
34 N.E.2d 75. 

In administrator’s action against life 
insurance company for injuries to in- 
sured, who died as result thereof, peti- 
tion, alleging that defendant’s agent 
willfully, intentionally and wantonly 
informed insured that she had cancer 
when she secured insurance in order 
to cause her to surrender policy, and 
that insured died from shock of such 
information two days later, stated no 
cause of action for negligence or will- 
ful or wanton misconduct. Gen.Code, § 
11235.—Hillard v. Western & Southern 
Life Ins. Co., 34 N.H.2d 75. 


C.C.A.lowa. In Iowa a complaint in 
personal injury action which fails to 
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allege freedom from contributory neg- 
ligence fails to state a cause of action. 
—Fort Dodge Hotel Co. of Fort Dodge 
v. Bartelt, 119 F.2d 253. _ 

Conn. Though complaint need not 
refer to last Clear chance doctrine by 
name, in order to make it an issue in 
the case, facts must be stated which 
fairly apprise the trial court and 
defendant that it will be invoked and 
afford a basis for conclusion of liabili- 
ty based upon it.—Kinderavich v. Pal- 
mer, 15 A.2d 83, 127 Conn. 85. 

Ga.App. A petition seeking to re- 
cover damages -on account of. alleged 
negligence should not be dismissed on 
ground that plaintiff could by exercise 
of ordinary care have avoided the 
consequences of negligence alleged, un- 
less petition discloses facts demand-. 
ing such a conclusion as a matter of 
law.—Minnick v. Jackson, 13 S.H.2d 
891, 64 Ga.App. 554. 

La.App. In order for an exception of 
no cause or right of action to be main- 
tained on ground that petition shows 
contributory negligence on part of in- 
jured person, facts set up in petition 
must affirmatively show that negligence 
of injured person was proximate cause 
of accident and that he cannot secure 
any of the relief for which he prays, 
if he proves all of his allegations.— 
Ryan v. Dendinger, Inc., 2 So.2d 263. 

Mo.App. In action based on hu- 
manitarian doctrine, it is neither nec- 
essary to plead, nor submit to the 
jury, obliviousness or inextricability.— 
Brown v. Alton R. Co., 151 S.W.2d 727. 

W.Va. If the declaration on its face 
shows probability of contributory neg- 
ligence on the part of the plaintiff, it 
is the plaintiff's duty to negative that 
probability, but it is not necessary to 
aver lack of contributory negligence 
where none can be deduced or pre- 
sumed from the declaration.—Eagon v. 
Woolard, 11 S.B.2d 257. 


Wis. In action for injuries sustained 
by motorist in collision with approach- 
ing automobile, complaint was not de- 
murrable on ground that motorist was 
guilty of contributory negligence ag a 
matter of law unless it appeared that 
motorist’s negligence was greater than 
that of defendant.—Ryan vy. First Nat. 
Bank & Trust Co, of Racine, 294 N.W. 
832, 236 Wis. 226. 
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Colo. A complaint alleging that dan- 
gerous hazard in form of slanting door- 
sill at entrance to place of business, 
combined with step of similar material 
and color, constituted a concealed peril 
and pitfall which caused injury to 
patron, stated cause of action raising 
questions of negligence and contribu- 
tory negligence for jury as against 
general demurrer.—Peters y. Schillig- 
Scott Lumber Co., 111 P.2d 898. 

Ga.App. In negligence action, plain- 
tiff need not allege facts showing that 
he exercised due care for his own safe- 
ty, or that injury was not result of his 
own negligence.—Luke ‘y. Powell, 12 
S.H.2d 196, 683 Ga.App. 795. ? 

Ga.App. A petition declaring in. tort 
is not demurrable because it fails to 
allege lack of negligence on the part of 
the plaintiff contributing to an injury 
alleged to have been proximately 


caused by defendants’ negligence.—Car- | 


lyle v. Goettee, 13 S.H.2d 206. 

La.App. Where plaintiff’s petition 
sets up affirmative allegations of fact 
which, if correct, show a lack of due 
care required of the plaintiff in avoid- 
ing injury to himself, then petition 
fails to disclose a cause of action based 
upon negligence of defendant.—Bam- 
burg vy. Standard Oil Co. of Louisiana, 
199 So. 411. 
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Mo. In an action for injuries, sole 
cause issue can be raised under a 
general denial and it need not be 


pleaded: Leng v. Mild, 149 S.W.2d 
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Ala. A plea of contributory negli- 
gence is sufficient if it alleges facts 
which show a duty by the plaintiff 
to defendant and a negligent breach 
of that duty in a particular manner as 
a proximate contributory cause of in- 
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jury.—Francis v._ Imperial Sanitary — 


ysaatae | & Dry Cieaning Co., 2 So.2d_ 
Ala. In plea of contributor negli- 
gence, facts must be alleged which 


‘are sufficient in themselves to show 


plaintiff’s negligence as a conclusion of 
law, or to reasonably suggest it as 
an inference of fact, and in the latter 
case, the facts being proved, negligence 
vel non is a question of inferential fact 
for’ the jury.—Preston v. LaSalle 
Apartments, 3 So.2d 411. ‘ 

Where plaintiff’s conduct is not per 
se negligent but may be so by reason 
of attending circumstances, these cir- 
cumstances must be shown by appro- 
priate averment as far as is reasonably 
practicable, though, brevity being the 
soul of good pleading, shorthand state- 
ments may often suffice when their 
ultimate constituents would be tedious 
or difficult of rehearsal.—Preston v. La- 
Salle Apartments, 3 So.2d 411. 4 

Ala.App. Contributory negligence 1S 
a defense which must be_ specially 
pleaded and with particularity.—Cors- 
bie v. Poore, 198 So. 268, certiorari de- 
nied 198 So. 272. 

La.App. Contributory negligence is 
not an issue unless it has been raised 
by the pleadings, for specific defenses 
must be specifically pleaded.—Folse v. 
Flynn, 200 So. 160. 

Where defendant is guilty of causa- 
tive negligence, negligence of the plain- 
tiff is immaterial in absence of a plea 
of contributory negligence.—Folse v. 
Flynn, 200 So. 160. 

Mo. An allegation in an answer af- 
ter a general denial that whatever in- 
juries plaintiff sustained were a direct 
result of her own negligence in failing 
to exercise ordinary care for her own 
safety was not a plea of contributory 
negligence—White v. Powell, 145 S.W. 
2d 375. 

N.Y.App.Div. Where complaint did 
not show plaintiff was owner of auto- 
mobile driven by husband in which 
she was riding when injured while 
husband was allegedly engaged in busi- 
ness of defendant, defendant was en- 
titled to allege affirmatively that plain- 
tiff was owner of automobile in order 
to make available defense of owner- 
occupant common law rule—wWillis v. 
Fitzgerald Bros. Brewing Co., 25 N.Y, 
S.2d 647, 261 App.Div. 357. 
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La.App. Where a plaintiff cannot be 
expected to have any information as to 
causes of an accident, while defendant 
must be assumed to be fully informed, 
and accident is of kind which ordinar- 
ily does not occur when due care has 
been exercised, ‘‘res ipsa loquitur’’, 
which is a presumption of negligence, 
arises from the fact itself of accident, 
and plaintiff need not allege or prove 
particular acts of omission or commis- 
sion from which accident resulted, since 
accident itself makes out a prima facie 
case, and burden is on defendant to 
show absence of negligence.—Harrelson 
v. McCook, 198 So. 532. 

La.App. Generally contributory neg- 
ligence is a special defense and must 
be pleaded and proved by the defend- 


ant.—Bamburg v. Standard Oil Co. of: 


Louisiana, 199 So. 411. 


Mich. In action for injuries to one 
who was struck by pieces of wire 
which was being forced through con- 
duits by air pressure, plaintiff was re- 
quired to allege and prove actionable 
negligence of construction company 
and that such negligence was proxi- 
mate cause of injuries—Schultz  v. 
Sollitt Const. Co., 295 N.W. 585, 296 
Mich,: 125. . 

Mo.App. A customer suing operator 
of store for injuries sustained when 
customer slipped and fell on floor could 
not recover unless she established by 
pleading and evidence that store op- 
erator was negligent in failing to keep 
floor in a reasonably safe condition for 
use of customers.—Perringer vy. Lynn 
Food Co., 148 S.W.2d 601. 

Mo.App. In personal injury suit, 
plaintiff need not prove all specific acts 
of negligence alleged in petition, 
though pleaded in conjunctive, but need 
prove only enough thereof to justify 
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Ernst, 8 Sch.Reg. 206. ; , 
‘Tex.Civ-App. A pleader undertaking 
to specify the particular act or omis- 
sion constituting the negligence al- 
leged must prove the more specific av- 
erment.—Dallas Railway. & Terminal 
Co. yv. Bishop, mh S.W.2d 298. 
1 
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Ga.App. In personal injury suit, it 
is not incumbent on plaintiff to allege 
and prove his own freedom from fault 
or negligence.—Western & Atlantic R. 
R. v. Mathis, 10 S.B.2d 457. 

In personal injury suit, plaintiff's 
failure to use ordinary care to avoid 
consequences of defendant’s negligence 
after it was or should have been appre- 
hended constitutes matters of defense, 
to be pleaded and proven by defendant, 
unless affirmatively shown by allega- 
tions of petition—Western & Atlantic 
R. R. v. Mathis, 10 S.E.2d 457, 
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Iowa. A petition containing a gen- 
eral averment of negligence states a 
good cause of action, and, if unassailed 
by motion asking that plaintiff, more 
specifically state the allegation of neg- 
ligence therein, plaintiff would be en- 
titled to introduce such evidence of 
specific acts of negligence as might 
tend to establish his case.—Gebhardt 
v. MeQuillen, 297 N.W, 301. 

Mo.App. In action for injuries to 
customer who slipped on a floor of 
store, customer’s testimony, that, after 
she fell she put her hands down to 
raise herself up and found that floor 
was damp, greasy, and slippery, was 
not objectionable on theory that, 
though petition charged that floor was 
wet, damp, and slippery, there was 
no charge as to grease; use of word 
“greasy” being in a descriptive sense 
that place was slippery, ‘“‘greasy’’ mean- 
ing like grease or oil, smooth, seem- 
ingly, unctuous to the touch, slippery. 
—Perringer y. Lynn Food Co., 148 S. 
W.2d 601. 
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N.M. The general issue or. general 
denial puts in issue all material allega- 
tions of complaint, which plaintiff 
must prove to maintain his action, and 
under such issue defendant may show 
absence of negligence on his part, or 
that injury was result of unavoidable 
accident.—Seele v. Purcell, 113 P.2d 
320, 45 N-M. 176. 

S.D. The rule of “last clear chance” 
is grounded in the doctrine of prox- 
imate cause, and, as with other phases 
of proximate cause, evidence to sus- 
tain it may be submitted to the jury 
under the general issue, without need 
of plea in confession and avoidance,— 
Nielsen v. Richman, 299 N.W. 74. 


Tex.Com.App. An issue of sole 
proximate cause, if supported by evi- 
dence, arises under a general denial, 
the same as does an issue of unavoid- 
able accident.—Hicks v. Brown, 151 S. 
W.2d 790, 136 Tex. 399, modifying 128 
S.W.2d 884. 

i § 733 


Ala. A charge of simple negligence 
and a defense of contributory negli- 
gence embrace question of subsequent 
negiigence.—Sloss-Sheffield Steel & Iron 
Co. v. Peinhardt, 199 So. 33, 240 Ala. 
207. 

S.D. The doctrine of “last clear 
chance” is a qualification of the rule 
which bars recovery if plaintiff has 
been guilty of contributory negligence, 
and is associated in proof with that 
defense, and may be made the subject 
of evidence without being especially 
disclosed by the pleadings.—Nielsen y. 
Richman, 299 N.W. 74. 


§ 735 
Mo.App. Plaintiff cannot sue upon 
certain specific grounds of negligence 
and recover on other grounds of negli- 
gence which were not pleaded.—Hor- 
vath v. Chestnut Street Realty Co., 144 
.W.2d 165. 
ods Negligence other than that al- 


NEGLIGENCE 


? 


—leged in the complaint cannot. consti- 


tute the basis for recovery.—Hamilton 


vy. Finch, 111 P,2d 81, denying rehear-- 


ing 109 P.2d 852. 

Pa.Com.Pl. Where it is apparent 
from plaintiff's own testimony that the 
proximate cause of an accident caus- 
ing damages for which she is seeking 
recovery was her slipping on a step, 
recovery cannot be allowed on the the- 
ory that she was thrown off balance 
by a variation in the height of the 
risers.—Scott v. Farmers & Miners 
Trust Co., 38 D. &'C. 692. 

Tex.Civ.App. A plaintiff is not enti- 
tled to recover for any act of negli- 
gence not charged as such in the peti- 
tion, even though it might have sup- 
port in the evidence.—Panhandle & S. 


Hye Co. v. Villarreal, 153 S.W.2d 
Ne § 738 
©.C.A.Pa. Under Pennsylvania law, 


duty rests on plaintiff in negligence ac- 
tion to prove allegations of negligence, 
either directly or by proof of circum- 
stances from which an inference of the 
ultimate fact of negligence may rea- 
sonably be drawn and generally the 
requirement of such proof cannot be 
met by an inference of negligence 
drawn from the mere happening of an 
accident.—Sierocinski v. E. I. Du Pont 
De Nemours & Co., 118 F.2d 531. 
Ark, There is a presumption in an 
action for injuries that defendants 
were not negligent, and the burden 
rests upon complaining party to show 
by a_preponderance of the evidence 
that defendants were negligent.—D. F., 
yee Const. Co. v. Mize, 146 S.W.2d 


‘Del. In any action based on negli- 
gence, the burden of proving want of 
due care on the part of the defendant 
rests on the plaintiff, but proof of loss 
or injury establishes a sufficient “prima 
facie case’ against the bailee to put 
him on his defense.—State, to Use of 
Henderson, v. Clark, 20 A.2d 127, re- 
versing 13 A.2d 445, 1 Terry 441. 

Ind.App. In negligence cases, there 
is no presumption that either party 
was or was not negligent, and neither 
courts nor juries have right to pre- 
sume any fact in issue which they are 
called upon to determine.—Pennsylva- 
nia R. Co. v. Lytle, 34 N.H.2d 939. 

Mich. Where customer’s fall was al- 
legedly due to negligence of retail store 
proprietor in the application of oil to 
floor of store and in permitting oil 
and dirt to accumulate thereon, it was 
not necessary for customer to prove 
that proprietor had actual or construc- 
tive knowledge of the hazardous condi- 
tion of floor of store, since knowledge 
of an alleged hazardous condition cre- 
ated by defendant itself is inferred,— 
Hulett v. Great Atlantic & Pacific Tea 
Co., 299 N.W. 807, 299 Mich. 59. 

Where an alleged hazardous condi- 
tion in a store is caused by the acts of 
third persons or other conditions over 
which proprietor of store has no con- 
trol, a customer in order to recover 
against proprietor for injury allegedly 
resulting from such hazardous condi- 
tion must prove that proprietor had no- 
tice of such condition, or in the exer- 
cise of reasonable care should have 
known thereof, and had reasonable time 
to correct such hazardous condition.— 
Hulett v. Great Atlantic & Pacific Tea 
Co., 299 N.W. 807, 299 Mich. 59. 


Mo. A sole cause defense is not an 
“affirmative defense’ and plaintiff has 
the burden of proof on the issue of 
Boag cnsel UuGne v. Mild, 149 S.W.2d 
53. 


Mo.App. In personal injury suit, 
though plaintiff may prove by circum- 
stantial evidence that accident was re- 
sult of defendant’s negligence, that is, 
by showing that accident occurred un- 
der such unusual circumstances that 
reasonable mind would infer defend- 
ant’s negligence therefrom, burden of 
proof remains with plaintiff through- 
out case.—Palmer vy. Hygrade Water & 
Soda Co., 151 S.W.2d 548. 

Neb. Negligence is never presumed, 
and cannot be inferred from mere tact 
that accident happened.—Bixby v. Ay- 
ers, 298 N.W. 533. 


accident does 


a substantial 


was done or neglected involuntarily.— 


» ie kam a Ca es te 
: Moa 6 


‘maya We gi'74d 2 


N.H. In action for injuries sus- — 
tained by patron in fall on floor of de- | 
fendant’s store, burden was on patron © 
to prove that there was a dangerous 
substance on floor when she was in- 
jured and that substance had been on 
floor long enough to charge defendant — 
with knowledge of its presence.—Jakel 
v. Brockelman Bros., 21 A.2d 155. & 

N.J. “Negligence” is a fact which — 
must be proved and will never be pre-— 
sumed, and proof of occurrence of an 
not raise a presump- — 
tion of negligence—Dunn v. Hoffman — 
Beverage Co., 20 A.2d 352. 4 

N.J. The burden of establishin 
negligence of defendant is on plaintiff, — 
and right of defendant to have plain- — 
tiff bear the burden of the affirmative is ae 

one and not a mere 
matter of form.—Wilson v. Public Sery- 
ice Coordinated Transport, 20 A.2d — 
868, 126 N.J.L. 250. yes 

N.Y.App.Div. A plaintiff suing man- — 
ufacturer for injuries allegedly result- 
ing from use of cosmetic must prove | 
that cosmetic was inherently danger- 
ous.—Wise v. Hirestra Laboratories, 28 
N.Y.8.2d 382, 262 App.Div. 147. 

N.Y.City Ct. The law presumes that — 
an act or omission done or neglected 
under the influence of pressing need 


Cordas y, Peerless Transp. Co., 27 N.Y. 
S.2d 198. 2 Oe 
N.C. In action for death resulting ~ 
from alleged negligence, plaintiff must — 
show that there has been a failure of 
defendant to exercise proper care in ~ 
performance of some legal duty whic 
defendant owed plaintiff’s intestate un- — 
der circumstances in which they were | 
placed, and that such negligent breach it 
of duty was “proximate cause’ of in- — 
jury which produced the death, a 
cause that produced the result in con- — 
tinuous sequence, and without which it! 
would not have occurred, and one from — 
which any man of ordinary prudence ~ 
would have foreseen that such result — 
was probable under all facts as they — 
existed. C.S. §§ 160, 161.—White v. — 
Chappell, 14 $.H.2d 843, 219 N.C. 652. 
Pa.Super. In customer’s action for — 
injuries resulting from fall down a — 
step in doorway when departing from ~ 
defendant’s store, burden was upon 
customer to show that defendant failed. 
to use ordinary care and prudence for 
care of customers.—Hixenbaugh v. J. — 
G. McCrory Co., 20 A.2d 910; Hixen- — 
eek v. J. G. McCrory Co., 21 A.2d 


Tex.Civ.App. The essential facts up- 
on which a claim of negligence is ~ 
based may not be presumed, but each — 
component element necessary to sup-— 
port a recovery must be established 
by competent admissible evidence.— — 
Texas Pacific Coal & Oil Co. v. Wells, 
151 S.W.2d 927, error granted. : 


§ 739 ; ; 
D.C.Mich. There is no presumption ~ 
that a defendant has been negligent 
and unless the testimony is such that — 
reasonable inference of negligence can 
be drawn, a verdict must be directed 
for defendant if motion is made either 
at the close of plaintiff’s case, or at the. 
close of all the proofs.—O’Hara v. Gen- 
ore Motors Corporation, 35 F.Supp. 
319° 
The impossibility of getting any evi- 
dence of defendant’s negligence will al- 
ways defeat the plaintiff, because plain- 
tiff always has burden of proving de- 
fendant’s negligence.—O’Hara y.- Gen- 


on Motors Corporation, 35 F.Supp. 
19; 
Ill.App. The omission to exercise 


care will justify presumption of ‘‘will- 
fulness” or ‘‘wantonness” where omis- 
sion is so gross as to show lack of 
regard for safety of others.—Rohrer vy. 
Denton, 28 N.W.2d 572, 306 Ill.App. 317. 
Pa.Super. Negligence is presumed 
from violation of statute—Gaskill v. 
Melella, 18 A.2d 455. 
§ 741 
Ala. One is presumed to know and 
appreciate the danger when the situa- 
tion is known to him and the danger 
is obvious.—City of Birmingham vy. 
Monette, 1 So.2d 1. ‘ 
Mo.App. The presumption is that 


“> 


% ‘ ; be . 
§ 748 4 
one will observe and understand all 
perils that a prudent and intelligent 
’ person would observe and understand 
and, 
consequently remains in ignorance of 


» C.C,A.Mo. 
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deemed to 


- Thompson, 142 S.W.2d 790. 


§ 748 
Cal.App. The presumption that one 
took. ordinary care for one’s own safe- 
ty is disputable, but is satisfactory if 
uncontradicted. Code Civ.Proc. § 1961. 
—Ohran vy. Yolo § 749" 104 P.2d 700. 


 C.C.A. Ky. In negligence action, 
plaintiff generally has burden of prov- 


ing that injury resulted from defend- 


‘ant’s negligence, but in some cases the 


very nature of the accident may of it- 
self, and through the presumption it 
is carries, supply the requisite proof, in 


ipsa pace mE 


which cases the “res 
Ry. Co. v. 


rule applies.—Norfolk & W. 
- McKenzie, 116 F.2d 632. 

In a personal-injury ac- 
tion, though the defendant -has the 
burden of proving contributory negli- 
gence, the plaintiff must establish the 
defendant’s — liability.— 
Gee Ry. Co. v. Stewart, 115 Bah 


- D.C.N.Y. In action Beles ne 


aus 


in that elbow 


Walworth Co. PRs RD. 69, aig it De 
Ark. Negligeneejisy ne Eh Dogs Ueto 
but must. Ded Prayes a ane gayle 
| ih Krogen e 1 RE. icon Ye 
Peony: a 9 ities 
teva ppg Ss ae 


» allegedly ‘: esting "om 


eee 


_ prove Ais ase, andy therefore, dint 
aie bur BT Vo [Pro ueing » evade a free 
on shafied ant, need es ybring, fors 


‘ 


oo 


oe 
e's i 


i fear, 


Wb 


at atl “Me. ae 


4x3 snitisaqsb Sa yewsroob ani ne ada 
pete “Ehoughs: 1itd isoffiecligancellsit® 
faili to jseeborthears whato dneotam see -0r 
hearoby exerciser of ordinaryh‘an dz near 


- sonablelcarej/nandithence nthe: sania legab 
A Beate hoot Attach) foronot; sesingl oP 


otf inofaetione did see sand 
nee igence. must be Pag and 


b 
oe Nas ee 
» ate 


Se. 6: 
vot ee 
mi 


ne ab 
‘ieee ‘on 


Hen 4 b q es r : 
tf o ee a i 
et a ie ei lait 

een 


. , nas 
& Bee Tae igri 
coy freniéh men bea eae 
ee Cees oe ne 
os es aa pout r ait 


a 


ne 


erg 
- F pMass. In; personal; sAtammieuti, plain- 
iff yneed) not dutrodner evidence | excluds 
ingvevery possibility. that accidentomay 
ve, »hhappened ; throughi<semeri other 
fe ponnd defendant’s ) negligence; sbut 
(top introduce cswfitient: | eviz 
dente [oy Temoves caudeofromorealmaof 
ppeeTiasson— andigive it arsolid founda’ 
on on facts fomchanmfuls effect (oof 
which defendant rig responsible, and 
some whegligeneenimust 2benShowm— 
Mucha ov. Northeastern) CrushedioStene 
og 80 NLE.Bd2870,1307 Mass 592. ae 
wv Mighds Ais eee eRe y- slip 
snow and ice insid@ of het ve Sti Ba 
door eh prémises--eccupied byqA.gro- 


9} £& 


NEGLIGENCE Behe 


cery company has no right ont owl 
ery, unless establishin thag ct 

ice or snow where she fi edie at 
the company knew or me 

know of-the condition Of 


gp “ides } 
likely to cause injury.=D uals Sreiogt 


Packers Outlet, 296 NAW) 684/'"296 
Mich, 575. aiw tot aogsocb Bot ¢ 
Mo.App. Only.‘ ‘Rirowled ge: ‘oh the ‘part 


of the invitee inoarstord thatthe store 
is unsafe can /be\-Considered’as ‘one '6f 
elements of! Plaintiff’ 9x0! @ase"’ where 
plaintiff seeks» ito: tecover! from pene 
operator for®Ghjuries by 8s8lippin ot 
floor. —Perringér iv Lyhn EB Rodd! Cox 48, 
S.W. 2d 60tos 18  TOt-. 19VOD9T of 
Mo.App. «ilu: customer's: Rie ee oats 
juries sustaineddin!fallo caused by slips 
ping onpstring “beansion floorofilstorey 
wherevconiiti¢no causiig beans to! itafh 
to floor was created’ and maintained 
knowingly by storey dwner, it was not 
necessary -for-eustomen{tolprové -knbdwl- 
edge of seonditionn oni ne opartsof vtHe 
stone: povaner: ++Moone:vs| rogeriGrocery’ 
& Ba king Cogot48 Si Wick dy 62851) s9KI19 
Neb, oWheodurdendofil proving enegha 
gence ony part ofiimdefenddnt} rests ape 
ont} plaimtiffican dh mevery shifts (to v.def 
dantjcini anyrostagelof: the basect 
momk Vp Moore, 2hoNMWi 449. vd oT 
oN X. App Divse cd ar action) fopTinjuries 
sustained by. otplai ibid: iwhile receiving 
a permanent swhvepOd ) before 0 plain 
Gone renstsameget gst manufa¢turer and 
istributon of djaneciartidle 1@alled!) 4 
‘fwapet’ used bim theosvaving) qroeéssy 
Plaintiff; had sourdem itd: 
dentpwas dite Soletyaboo brmustacturers 
wad ,@istributor’s: negligence bis ipa citi 
Herently onliifi ger ous) artic ono eR 
aay Sg ae that nis ay the manufaey 


i Ag ue 


pa Spmages 
eee ep bade nasty “Agilao 
Watt ak ¢ aioe meee 1a 


pie , anche ste on | 


(cee Ene ue 


tM 48 fe 
legis steno 1939h ot on Holl 
efore store, customer; slipping? 
tall ng, on i Ho oe Le Bi One, Yecausecot 
& iy, sub ISEATES thergony | imax 
ecover Himees toy PL atone ,Prowieiog 
: wyaty, Ans «i Innit 


285 

Ee ee show:ineglis 
Mis ged struction,.or, “maintenance, rer 
sulting, £ dition pyhich, iwould cause 
person o, linary, care to (foresee! that 
Serger bat 


aimtifify maak 
rjevidence; ten di 


y jayas likely 
NOHST press, Bei § pmplieds notice 

° anak ition.--B ey xee Ake 
fanfic. Bacipe: Tea; age Rey xi 343; 
1 Cy T82q ees YO! .WU ees ..0oD 
-}PaSuper.) «In «: dictions ‘for ¢ injuries’ ‘to 
childrens who! weresostruek)}by: bricks 
when parti fofo rear! wallo oft unoccupied 
building collapsed while! children (were 
playing on the premises,\itiwas incum4 
henteolk plaintiff itd show! ome !condis 
tiom cexisting s befor ithenacdcident! (that 
would: deadi-a1 person: Of ‘reasonable and 
ordinary) carei to, ‘beliéveo:thatuth® wall 
was/llikéely fo faths-Riebelove Tian@ Title 
Banko & 5 @rust Goi, bi: Addo 4 27 7148 
Pa Supers 0236/0! yrenad dome do91109 of 


- fale ign the cteleiiay be boil & shel 


repairs hag» théoburden: of! eetep aie 
that Ttheicdeféndanto2zwas) negligent i # 
inakimg:i thes allegédotrepairsi< hb alsé 
tifat? sud | ndgligences wak—th prowit 
mate cause of the injur Nabi gian 
viicBelchen| & Loomis:Hardwarectoul§ 
AvP 88% svo1d yam Titcisty devodd 
91 2Bw dmebioos $1750 som9bive Ih sitosta 
INS iApp: Div, i/:Wiherdsslemployée tot 
contractor whox WaASoen gaged: ova iplasd 
teringesjobizdnodpattimenty of ortenant 
sought) tooreconen ofrorm: buildin guowns 
ed for)injuries sustained :whilles opetata 
ing, scourtyardi él Misdetas enipingeciowag 
requined toveatabll Shy negligence-of;owne 
er as well as S.0wA freedom fitort 
peas nibuterysyomegligenceH#=Reeanio Vv. 
ightho Twenty (Bifth « Corporation, p28 
Nk. Seda %—AabOioAppdDine hh83e ted} 
In action forsinjories resulting 


jprovenithat ace? 


result; here; 


eek wenghenie: negli ence, plaintie he 
must show that there has been a- fail- . 


ie of éxercise proper care in perform- 


e Of’ some legal duty which defend- — 

or ‘d plaintiff under circumstances. 
ich they were placed, and that | 

i negligent breach of duty was the 
grax ximate cause” of injury which is. 
carrse” dete produced a result in con- 
oe set ence and without which 
net. have occurred and one 


ey whith?‘ any man of ordinary 
ratte, ¢ cold. have foreseen that such 
result ‘was “probable under all facts 


ap nike Sige —Murray y. Atlantic - 
oe “ ate Re On 11 §.H.2d 326, 218 - 


Ce 392.04 mo h< 752 
RY ca% 


Sig, JA Ky “negligence _ action, 
tiff, fen enéraliyhas burden of prov- 
a that’ ‘ip uty resulted from defend- 
tis tla ; Pas Nas ei in some cases the 
eee i 38 cident may of tt 

I ° presumption 
sels és only : 5 quisite proof, in 
ira abe doanittwe” rule 
Te 1 By. Co. v. Me- 


0 a tikbs cause” of 


injury moving cause 
wiih i sna ae At ina tprobable. se: 
o ee of eye Ae it Sut the inter- 
re Hon, of Ws, rp, pom cause 
pro $ the Gn ua, one who neg- 
oe wane aide om which 
i i8es nisi “agencies, 
easonayly to be’ et eae may prox- 
ately ¢ontripwtes i silting in- 

i EY) ah K roduce 
particular‘inju Sumed, 


ind absendélof nian evidences have 
Dermott featise Nofi ditch dtjury4—Ala- 
Power 1Coily) Gla pup or So. 
Me nwob ebasd da juq 9od2@ Stor 
100al. App. [inact agaliise ‘ternvinal 
eonipanypifer witéngfabo death" ne 
pussengeroahd for injatiee “destained 
pe on Tie ptaie "éraishil Purdén 


edolen plaagiti eo ee Reiose hing 
mmIse lag spat erm mpaniy) to 
show thatdHle Senak ixcral tin o1issions 


of facts Galo part V6f Ttétini nal 986 ee 

ing om bene eg #P6mi Swhich wnt 

lowed in! a Mats 

dnd Oeontiniio ds Vsk gave nies; Sadto- 

ura by any efficient intervening® chase, 

—Johnson vy. Westé¥nZAir Express Cor- 
Dowaiyen, 11} P.2id 688.0105 ofT WU 

rien (it Ao debi dhe a oo es Je Sains 

prince ane aes “mete pee P tavern 

recover ee y ofa) Heats 


itionin, 
Aa a ae ae banits 


i Eaae sa ns plan 
Sr OW 
Bina xe Ineghi sneaky talleq® “heating: pl pares 
causin fire a tay 


hadis ahd eno e: G8Stablishitn Le 
was (causedi by? defective iinstalation..i 
Hendricksiv Me@ausey) 1299 NW. 848i 
2992 MGthsaeRive sens. siamizorg to 
x Mise. Where it a ae beén | eats pblisned 
that tle required’'p utions: ha oO 
beén taken we int >the Moré thay 

a ossibility hat hdd they: beén taken 
hee injury sweuld mot havecoceurred, 
he neégligentjjaetor must thereupen 
lucidly Show, :or cthe recordoais a whole 
must:show, that-under alb the disclosed 
circumstancesithe réquired «precautions 
would, i in) oall ¢ reasonable! likelihood, 
have been unavailing, or thats the ym- 
jury would, in @Y wdeasonable likeli- 
hoods i (haves heen: susbaineh e¢vencihad 
ee anieiace, bec Bhs becca Bure, 

TAeCan, nN aly Oi Wio Seve 
2080. Ad( SAB, hHloMoei-e20l2—.9941 hat 


Pil se nvractfon « ee ‘aatiage a 
Ze o be due to defendant’s negli+ 
gence, ukden oot provi sigh seul. 
Grobe nately Ved uisin damages is 
cei ceat iffi Gn di never shit s# te! defendy 
Heineta'y TonstoaRty Wave ce tss 
nD 0 oP ow 
By aa ee one ad Ai 301 epapesen Ma 
VINOGIn action jugdinst “bottlers for 
injurids Sustained sby: a boy dcdusedod 
bursting of a .‘bottYé./ofl Sargaparill 
burden was on Se Hion not only of 
brevingumeren poss! idee ca 1 Cn 
ar id Sort gen cineasaenee | nike boithe 
9 renuined i boo exc 
aibiothen paugess andi bottlers was 


charged with dutwio£ shawing) affinma; 
tively that something happened v/to 
Dotthe afters ity leftiits comind UTD V. 


™: 


Hoffman Beverage Co., 20 A.2d 352, 
126-N.J3.L. 556. ’ ) a <pe : 
N.Y.App.Div. In action for injuries 


sustained by plaintiff while receiving a 
permanent wave, before plaintiff could 


recover against manufacturer and dis- 
tributor of an article called a ‘“¥apet’’ 
used in the waving process, plaintiff 
had burden to prove that accident was 
due solely to manufacturer’s and dis- 
tributor’s negligence in placing an in- 
herently dangerous article on the mar- 
ket or that the “vapet’? manufactured 
and distributed by them was defective. 
—Kempf y. Zotos Corporation, 24 N.Y.S. 
2d 485, 261 App.Div. 821.. 

N.C. In action for injuries resulting 
from actionable negligence, plaintiff 


_must show that there has been a fail- 


cause 


ure to exercise proper care in perform- 
ance of some legal duty which .defend- 
ant owed plaintiff under circumstances 
in which they were placed, and that 
such negligent breach of duty ‘was 
the “proximate cause” of injury which 
is a cause that produced a result in 
continuous sequence and without which 
it would not have occurred and one 
from which any man of ordinary 
prudence could have foreseen that such 
result was probable under all facts as 
they existed.—Murray v. Atlantic Coast 
pine BR. Co. 11. S.B.20),326)..218 -NiC, 

N.C. To establish ‘actionable negli- 
gence”, plaintiff must show that de- 
fendant, in exercise of ordinary care 
could foresee that some injury woul 
result from his alleged negligent act. 
—Laneaster vy. Atlantic Greyhound Cor- 
poration, 14 S.E.2d 820, 219 N.C. 679. 

N.C. In aetion for death resultin 
from alleged negligence, plaintiff mus 
show that there has been a failure of 
defendant to exercise proper care in 
performance of some legal duty which 
defendant owed plaintiff’s intestate un- 
der circumstances in which they were 
placed, and that such negligent breach 
of duty was ‘proximate cause” of in- 
jury which produced the death, a 
that produced the_ result in 
continuous sequence, and without 
which it would not have occurred, and 
one from which any man of ordinary 
prudence would have foreseen that 
such result was probable under all 
facts. as they existed: C.S. §§ 160, 
161.—White v. Chappell, 14 S.H.2d 843, 
219 N.C. 652. 

Ohio App. Owner of building failing 
to provide a handrail for steps as pro- 
vided by General Code was guilty of 
negligence, but there was no presump- 
tion that such negligence was proxi- 
mate cause of an injury occurring on 
the stairway. Gen.Code, § 1006.—Mil- 
ler v. Stambaugh-Thompson Co., 34 N. 
H.2d 309. 

Ohio App. The existence of negli- 
gence and injury alone are not suffi- 
cient to establish liability, but proxi- 
mate causal connection between the 
two must be proved as an element of 
plaintiff's case——Hindman vy. City of 
Akron, 34 N.B.2d 583. 

R.I. A plaintiff relying upon a spe- 
cific allegation of negligence in making 
repairs has the burden of establishing 
that the defendant was negligent in 
making the alleged repairs and also 
that. such negligence was the proxi- 
mate cause of the injury.—Nahigian v. 
Belcher & Loomis Hardware Co., 18 
A.2d 388. 


Tex.Com.App. Where issue of sole 
proximate cause is raised by a general 


denial, the burden of proof with re- 
spect to such issue rests on plaintiff.— 
Hicks v. Brown, 151 S.W.2d 790, 136 


Tex. 399, modifying 128 S.W.2d 884. 

Tex.Civ.App. In action, based on res 
ipsa loquitur, by retailer against man- 
ufacturer for personal injuries inflicted 
by beverage bottle which exploded as 
retailer took hold of it for purpose of 
removing it from its case and placing 
it in beverage cooler, it was incum- 
bent on retailer to establish that noth- 
ing had happened to the bottle while 
in his possession which could have 
contributed to or caused the explo- 
sion, and his burden was to establish 
such fact by a preponderance of evi- 
dence and not beyond a peradventure, 


NEGLIGENCE |. 
—Benkendorfer v. Garrett, 143 S.W.2d 
1020, error dismissed, judgment correct. 
Tex.Civ.App. Although negligénce is 
established, it will not be presumed or 
inferred that such negligence was the 


cause of injury.—Lipscomb y. Houston 
Hlectrie Co., 149 eat 1042. 
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C.C.A.lowa. Under law of Iowa, in 
personal injury action the burden of 
proving plaintiff’s freedom from con- 
tributory negligence is upon plaintiff. 
—Fort Dodge Hotel Co. of Fort Dodge 
v. Bartelt, 119 F.2d 253, 

Under law of Iowa, freedom from 
contributory negligence is an essential 
element of a cause of action to recover 
for injuries caused by negligence, and 
proof of that element is of the very 
substance of | plaintiff’s case.—Fort 
Dodge Hotel Co. of Fort Dodge v. 
Bartelt, 119 F.2d 253. 


Under Iowa law requiring plaintiff 


to prove freedom from contributory 
negligence in personal injury action, 
necessity for such proof arises out of 
no rule of Iowa practice or procedure 
but from obligation imposed upon 
every plaintiff to establish every fact 
essential to make out his cause of ac- 
tion.—Fort Dodge Hotel Co. of Fort 
Dodge v. Bartelt, 119 F.2d 2538. 
Cal.App. There is no presumption 
that a plaintiff is not guilty of con- 
tributory negligence, although because 
of presumption that a person takes or- 
dinary care of his own concerns, plain- 
tiff is entitled to inference: that he is 
free from ‘contributory negligence in 
absence of proof to the contrary. Code 


Civ.Proe. §§ 1957, 1962, 1963.—Speck 
v. Sarver, 106 P.2d 49. fi 
Cal.App. In action by invitee 


against owner or occupant of premises 
for injuries occasioned by unsafe con- 
dition of premises, recovery cannot be 
had when owner or occupant has no 
knowledge of danger, where invitee 
has such knowledge, where danger is 
obvious, Or where invitee is guilty of 
contributory negligence, but it is not 
necessary to recovery that invitee 
prove all of such elements or that he 
prove any one of them by direct and 
positive evidence, proof of circumstances 
from which a reasonable inference may 
be drawn being sufficient.—Morton vy. 
Manhattan Lunch Co., 106 P.2d 212. 

Cal.App. The burden of proving con- 
tributory negligence is on defendant, 
and, in order to find that plaintiff's 
negligence constitutes a defense, such 
negligent conduct must proximately 
contribute to the injury.—Monroe v. 
San Joaquin Light & Power Corpora- 
tion, 109 P.2d 720. 

Fla. Under “last clear chance’ doc- 
trine, plaintiff must, in addition to 
showing defendant was negligent in 
failing to avert accident after knowl- 
edge of situation in sufficient time to 
act on it, show that plaintiff's negli- 
gence did not continue up to moment 
of injury and was not a contributing 
and efficient cause.—Ward vy. City Fuel 
Oil Co., 2 So.2d 586. 

Ind. Though it is ‘negligence’ to 
fail to see or hear what one can see or 
hear by exercise of ordinary and rea- 
sonable care, and hence the same legal 
consequences attach for not seeing or 
hearing as if in fact one did see and 
hear, negligence must be proven and 
cannot be inferred in absence of some 
proof.—Pfisterer v. Key, 33 N.H.2d 330. 

Ind.App. In negligence cases, there 
is no presumption that either party 
was or was not neeligent, and neither 
courts nor juries have right to pre- 
sume any fact in issue which they 
are called upon to determine.—Penn- 
sylvania R. Co. v. Lytle, 34 N.E.2d 
939. 


Ky. As respects contributory neg- 
ligence, where danger attendant on 
conditions is matter of common knowl- 
edge, it will be conclusively presumed 
that injured person appreciated dan- 
sein Cerene v. Davis, 151 S.W.2d 
021, 286 Ky. 743. 

La. In personal injury suit, burden 
is on defendant to show that plaintiff 
was negligent and that his negligence 
contributed to his injury.—Gaiennie vy. 
Cooperative Produce Co., 199 So, 377. 


ah | Se Tbe 
196 La, 417, answers to certified ques- 
tions conformed to 199 So. 610. 
Mass. Burden of proving contribu- — 
_tory negligence is on efendant.— — 
Murphy v. Smith, 29 N.H.2d 726. ~ 4 
_ Mass. In actions for injuries re- 
ceived in automobile collision, issue _ 
of plaintiff's due ‘care was an “af-  — 
firmative defense’, and plaintiff was 
bound to prove due care of driver, who 
was plaintiff's employee, in operating 
automobile, but in either aspect~evi- — 
dence presented a question for jury.— 
Morton v. Dobson, 30 N.H.2d 231. tes 
Mass. The burden of proving con- — 
tributory negligence is on defendant 
and verdicts cannot be directed for 
defendant unless evidence as matter of 
law requires a finding of such negli- — 
gence.—Stiles v. Wright, 32 N.H.2d 220. — 
308 Mass. ne, 


326. 4 a 
Under the Jaw of Florida, the burden 
of proving contributory negligence is 
on defendant who pleads such defense, 
—Stiles v. Wright, 32 N.E.2d 220, 308 
Mass. 326. ur fe 
Minn. The burden of proving con- 
tributory negligence rests on a defend- 
ant, and it is ordinarily a fact question 
for the jury.—Anderson v. Johnson, — 
294 N.W. 224. el ips 
N.Y.App.Div. Plaintiff in an action — 
for personal injuries always has bur-  — 
den of proving freedom from contribu- 
tory negligence, and the rule applies 
alike where plaintiff is an adult or an 
infant—McLoughlin v. Bonpark Real- 
ty Corporation, 23 N.Y.S.2d 156, 260 — 
App.Div. 471. ee 
N.Y.App.Div. Where employee of 
contractor. who was engaged on a er 
plastering job in apartment of tenant — 
sought to recover from building owner — 
for injuries sustained while operating 
courtyard elevator, employee was re- | — 
quired to establish negligence of owner 
as well as his own freedom from con- — 
tributory neglgence—Regan vy. Eighth 
Twenty Fifth Corporation, 23 N.Y.S.2d — 
217,260 ‘App. Div. 583)" ea > e einsy 
N.Y.Mun.Ct. In personal injury suit, — 
absence of plaintiff's negligence con- — 
tributing to injury. must be affirmative- 
ly shown by plaintiff, and no presump- 
tion of freedom from such negligence _ 
arises from mere happening of injury, 
—Grubman v. City of New York, 27 N. 
Vis. 20" 757. i rea 


N.C. The burden of the issue of — 
last clear chance is on the plaintiff, and 
that issue is not applicable unless there _ 
is evidence to support it.—Miller y. - 
Lewis & Holmes Motor Freight Cor- 
poration, 11 S.E.2d 300, 218 N.C. 464. — 

N.C. Burden of proof upon the is- { 
sue of contributory negligence rests 
upon defendant.—Hampton y. Hawk- 
ins, 13 S.H.2d 227, 219 N.C. 205. 

Tex.Com.App. Under “discovered 
peril doctrine”, burden is on plaintiff 
to establish that defendant actually 
realized the perilous position of plain- 
tiff in time to have avoided danger to 
him with exercise of ordinary care in 
the use of all means at hand.—Pan- 
handle & S. F. Ry. Co. v. Napier, 143 
S.W.2d 754, reversing 117 S.W.2d 826. 

Wash. Contributory negligence is 
an “affirmative defense’ the burden 
of proving which is upon defendant, 
and, except in rare cases, it is a ques- 
tion of fact to be determined by trier 


ct Si 


of facts.—Hadley v. Simpson, 115 P. 
2d 675. 
Wis. In action for death of motorist 


when struck by train at crossing, bur- 
den of establishing both fact of motor- 
ist’s negligence, and fact that such 
negligence was greater than that of 
railroad was upon railroad.—Geier vy. 
Scandrett, 295 N.W. 704, 286 Wis. 444. 
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Okl. “Contributory negligence” is an 
affirmative defense, and, in absence of 
evidence tending to establish it, there 
is no presumption that plaintiff's de- 
cedent was negligent.—Kurn Y. 
Thompson, 105 P.2d 422. 

Wyo. Burden of proof on issue of 
contributory negligence was on defend- 
ants.—Merback y. Blanchard, 105 P.2d 


272. 
§ 757 , : 
Ga.App. In personal injury — suit, 
fact that plaintiff alleged and sought 


$ 


- clusively 


»- vitee, 
obvious danger 
dence of contributory negligence, and 
invitee proved that fall 


§ 757 


to prove his own lack of negligence did 
not relieve defendant of burden. of 
proving pleaded defense of plaintiff's 
negligence in failing to exercise ordi- 
nary care to avoid consequences of de- 
fendant’s negligence, where such show- 
ing by plaintiff would not have con- 
established such defense.— 
Western &.Atlantic R. R, v. Mathis, 10 
S.F.2d 457. 

Wash. Defendant has burden _ of 
proving contributory negligence, but 
plaintiff’s evidence or pleadings may 


show plaintiff’s contributory negligence. 


Gyaehage y. City of Seattle, 111 P.2d 


4 § 758 
_C.C.A.8.D, Burden of proving con- 


_ tributory negligence is on party alleg- 
; ise it.—Nielsen v. Richman, 114 F.2d 
343. 


Cal.App. Where invitee, in action 


‘against occupant of premises for inju- 
_ ries. received 


in fall which occurred 
while invitee was descending stairway, 
proved dangerous condition-_of stair- 
way, that such condition was known to 
occupant and was not known to in- 
and that condition was not an 
and there was no evi- 


upon stairs 
was cause of injuries, invitee was en- 
titled to presumption that she had ex- 
ercised due care in walking down 


_ stairs, and hence inference that occu- 
‘pant’s negligence i : 
- stairway was “proximate cause” of in- 


in maintenance of 


juries was warranted and justified ver- 


_ dict for _invitee—Morton v. Manhattan 
- Lunch Co., 106 P.2d 212. 


plainly 


' showing 


Colo. Where it may legitimately be 
inferred from plaintiff's own evidence 
that she was contributorily negligent, 


there is no burden of proof resting up- 


on defendant.—Denham 
Beeler, 109 P.2d 643. 

_ Fla. Contributory negligence is an 
“affirmative defense’, and burden of 
proving it is upon defendant, unless 
plaintiff's evidence itself shows con- 


Theatre v. 


tributory negligence, and if plaintiff's 


own case shows that a factual pre- 
sumption of contributory negligence is 
inferable from evidence ad- 
duced, burden of proof is shifted and 
it becomes plaintiff's duty to remove 
such presumption.—Peavey v. City of 


Miami, 1 So.2d 614. 


Ga.App. In personal injury suit, fact 
that plaintiff alleged and sought to 


- prove his own lack of negligence did 


not relieve defendant of burden of 
‘proving pleaded defense of plaintiff’s 
negligence in failing to exercise ordi- 
mary care to avoid consequences of 
defendant’s negligence, where such 
by plaintiff would not have 
conclusively established such defense.— 
Western & Atlantic R. R. v. Mathis, 10 


\ $B.2d 457. 


‘Pa.Super. In negligence action, bur- 
den of establishing contributory negli- 
gence of plaintiff is on defendant unless 


evidence adduced by plaintiff. clearly 
discloses eontributory negligence.— 
Schaut v. Borough of St. Marys, 14 


A.2d 583, 141 Pa.Super. 388. 


Pa.Super. In personal injury suit, 
rule that plaintiff must present case 
elear of contributory negligence does 
not mean that, after proving aftirma- 
tively that defendant’s negligence 
caused injury, plaintiff must prove 
negatively that he was not guilty of 
negligence contributing to result.— 
Gaskill v. Melella, 18 A.2d 455. 


Wash. Defendant has. burden of 
proving contributory negligence, but 
plaintiff’s evidence or pleadings may 
show plaintiff's contributory negligence. 
—Hynek y. City of. Seattle, 111 P.2d 


247 
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Ga.App. In personal injury _ suit, 
plaintiff's comparative negligence is de- 
fense which must be proven by defend- 
ant.—Western & Atlantic R. R. v. Math- 
is, 10 S.H.2d 457. 


§ 763 
N.Y.App.Div. Instruction that in the 
ease of a child under 12 years old the 
burden of proving contributory neg- 
ligence was on defendant. was. error 
and required reversal.—McLoughlin y. 


rea Ra Belen 
NEGLIGENCE 
Bonpark Realty Corporation, 23 N.Y. 
S$.2d 156, 260 App.Div. 471. oe 

Plaintiff in an action for personal in- 
juries always has burden of proving 
freedom from contributory negligence, 
and the rule applies alike where plain- 
tiff is an adult or an infant.—McLough- 


lin y. Bonpark Realty Corporation, 23 
N.Y.S.2d 156, 260 App.Div. 471. 
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When a thing which 
without fault of in- 
ig shown to be under 
exclusive control of defendant, and 
the injury is such as, in ordinary 
course, does not occur if one having 
such control uses proper care, it af- 
fords reasonable evidence, in absence 
of explanation, that the injury arose 
from defendant’s want of care.—Brooks 
y. Hill-Shaw Co., 117 F.2d 682. | 

C.C.A.Ill. The “res ipsa loquitur’”’ 
doctrine, in its usual application, cre- 
ates inference of general negligence 
relative to the occurrence which it 
charged produced the injury and can 
have no application where specific 
eause of occurrence is proved by plain- 
tiff—Omaha Packing Co. v._ Pitts- 
burgh, F. W. & C. Ry. Co., 120 F.2d 
594. 

The “res ipsa loquitur’’ doctrine cre- 
ates inference of general negligence 
applicable to the instrumentality as a 
whole, and not to some particular part 
thereof.—Omalha: Packing Co. v. Pitts- 
C. Ry. Co., 120° F.2d 


C.C.A.111. 
causes injury, 
jured person, 


C.C.A.Ky. In negligence action, 
plaintiff generally has burden of prov- 
ing that injury resulted from defend- 
ant’s, negligence, but’ in some cases the 
very nature of the accident may of it- 
self, and through the presumption it 
carries, supply the requisite proof, in 
which cases the “res ipsa loquitur’”’ rule 
applies.—Norfolk & W. Ry. Co. v. Me- 
Kenzie, 116 F.2d 632. 

The rationale of the “res ipsa loqui- 
tur’ doctrine is based upon the general 
consideration that, where the manage- 
ment and control of the instrumentali- 
ty which occasioned the injury are in 
the defendant, it is within defendant’s 
power to produce evidence of the actual 
cause of the accident which plaintiff 
may be unable to produce.—Norfolk & 
W. Ry. Co. v. McKenzie, 116 F.2d 632. 

The application of the ‘res ipsa 
loquitur”’’ doctrine presents principally 
the sufficiency of circumstantial eyvi- 
dence to establish or to justify jury 
in inferring the existence of the tra- 
versible or principal fact in issue, the 
defendant’s negligence.—Norfolk & W. 
Ry. Co. v. McKenzie, 116 F.2d 632. 

Under “res ipsa loquitur’” doctrine, 
where a thing that causes injury is 
shown to be under the management 
of the defendant and the accident is 
such as in the ordinary course of 
things does not hanpen if those who 
have the management use proper care, 
the accident itself affords reasonable 
evidence that it arose from want of 
eare, in absence of explanation by de- 


fendant.—Norfolk & W. Ry. Co. v. Mec- 
Kenzie, 116 F:2d 632. 
C.C.A.La. The “regs ipsa loquitur’ 


doctrine is a rule of evidence, and it 
may create a presumption of negligence 
on part of a defendant, but it is always 
rebuttable—Daroca v. Metropolitan 
Life Ins, Co., 121 F.2d 917, 

C.C.A.N.C. The “res ipsa loquitur’’ 
doctrine means the thing itself speaks, 
and, where that which causes an injury 
is under the management and control 
of the defendant and the accident is 
such as in the ordinary course of 
things. does not happen if those who 
have the management and control use 
proper care, it affords reasonable evi- 
dence in the absence of explanation 
that the accident is the result of the 
want of care.—Standard Oil Co. of New 
Jersey v. Midgett, 116 F.2d 562. 

C.C.A.Pa. Under Pennsylvania law, 
duty rests on plaintiff in negligence 
action to prove allegations of negli- 
gence, either directly or by proof of 
circumstances from which an _ infer- 
ence of the ultimate fact of negligence 
may reasonably be drawn and. gen- 
erally the requirement of such proof 


531. ( 

_ Under Pennsylvania law, burden usu- 
ally resting on plaintiff of going for- 
ward with evidence is eased by appli- 
cation of “res ipsa loquitur’ doctrine 
or inference of negligence permissible 
from a defendant’s exclusive control 


of the instrumentality which inflicts 
the injury.—Sierocinski vy. HB. I. Du 
Pont De Nemours & Co., 118 F.2d 531. 

Under Pennsylvania law, the “res 
ipsa loquitur”’ doctrine is limited in 
its application to cases involving in- 
jury to passengers through the trans- 
portation operations of common car- 
riers or to patrons of utilities dispens- 
ing a service which, if not properly 
managed and controlled may readily 
prove dangerous.—Sierocinski vy. EH. I. 
Du Pont De Nemours & Co., 118 F. 


Soli 
Notwithstanding that an action for 


injury is founded on negligence, a con- 
tractual relation between the parties 
is essential under Pennsylvania law 
to application of the “res ipsa loqui- 
tur’ doctrine.—“ierocinski v. E. I, Du 
Tene De Nemours & Co., 

The “res ipsa loquitur’ doctrine, be- 
ing in derogation of general principle 
that negligence charged must be es- 
tablished by negligence, is, under 
Pennsylvania law, narrowly restricted 
in its application.—Sierocinski y. E. I. 
ee Pont De Nemours & Co., 118 F.2d 

. iy 
Under Pennsylvania ‘exclusive con- 
trol’ doctrine, the happening of an 
accident affords an inference that it 
resulted from want of due care in ab- 
sence of explanation by defendant’ only 
where circumstances are free from dis- 
pute and the instrumentality inflicting 
injury was under the exclusive con- 
trol of the defendant.—Sierocinski v. B. 
CT De Nemours & Co., 118 F. 


D.C.Cal. The doctrine of “res ipsa 
loquitur” applies where circumstances 
are such as, unexplained, afford reason- 
able inference of want of care on part 
of defendant, but doctrine does not ap- 
ply unless defendant knew, or is in bet- 


ter position to know, cause of injury ~ 


than plaintiff, and doctrine is not ap- 
plied unless a causal connection has 
been shown between inferred negli- 
gence and accident.—Weiner v. May 
Department Stores Co., 35 F.Supp. 895. 
_ If any act of omission or commission 
is shown, the rule “res ipsa loquitur’” 
creates a presumption against defend- 
ant, but burden to prove negligence, 
on case as a whole, as proximate cause 
by a fair preponderance by plaintiff is 
not shiftedi—Weiner v. May Depart- 
ment Stores Co., 35 F.Supp. 895. 


D.C.Cal. “Res ipsa loquitur’ means 
that facts of the occurrenee warrant 
the inference of negligence, and not 
that they compel such an inference and 
although they furnish circumstantial 
evidence of negligence where direct’ evi- 
dence of it may be lacking, it is evi- 
dence to be weighed and not neces- 
sarily to be accepted as sufficient and 
such facts call for’ explanation or re- 
buttal but they do not necessarily re- 
quire it, and they make a case to be 
decided by the jury and do not fore- 
stall the verdict—Wallar vy. Southern 
Pace. Co., 37 F.Supp. 475. 

“Res ipsa loquitur” where it applies 
does not convert the defendant’s gen- 
eral issue into an affirmative defense, 
and when all of the evidence is ‘in, 
the question for the jury is whether 
the preponderance is with the plaintiff. 
—Wallar vy. Southern Pac. Co., 37 F. 
Supp. 475. ' 

D.C.Mich. The rule of -‘“‘res ipsa 
loquitur” does not prevail in Michigan, 
—O’Hara_ v. General Motors Corpora- 
tion, 35 EB.Supp. 319. 

D.C.Pa. Negligence is not presumed 
from mere happening of an accident, 
but from the circumstances under 
which it occurred.—Boyle v. Ward, 39 
F.Supp. 545. 

Where a thing is shown to be under 
the management of the defendant and 


118 F.2a° 
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dent such as in th 

» of things does not happen if 
oper care is used, burden is on de- 

_fendant to prove that the accident did 

not arise from want of care.—Boyle v. 
Ward, 39 F.Supp. 545. 

Ariz. If the ordinary reasonable 
man, knowing merely the physical facts 
surrounding accident but not the cause 
thereof, would say to himself that, un- 
der common experience of mankind, ac- 
cident would not have happened if de- 
fendant had not been negligent, the 
law applies the rule of “res ipsa lo- 
quitur’, and jury is permitted to in- 
fer from such circumstances, if it de- 
sires, that negligence of defendant was 
cause of accident.—Phen vy. All Ameri- 
can Bus. Lines, 110 P.2d 227. 

The application of rule of “res ipsa 
loquitur”’ is limited, in that apparatus 
or thing causing accident must be such 
that under ordinary circumstances no 
injurious operation would be expected 
unless from careless construction, in- 
spection, or user thereof, and both in- 
spection and user of apparatus must 
have been at time of injury in control 
of party charged with negligence, and 
injurious occurrence must have hap- 
pened regardless of any voluntary ac- 
tion at the time by party injured.— 
Phen v. All American Bus Lines, 110 
P.2d° 227. 

If there are two concurring causes 
of accident, one of which is under 
control of a stranger, and there is no 
evidence that it was any more likely 
that injury was caused by negligence 
of defendant than by that of stranger, 
the rule of “res ipsa loquitur’’ does 
not apply.—Phen y. All American Bus 
Lines; “110 P20."2275 

Ark. Where the thing which causes 
injury is under the control of defend- 
ant and accident is such as in the 
ordinary course of events does not 
happen if those who have manage- 
ment use proper care, under “res ipsa 
loquitur” doctrine, which literally 
means “the thing speaks for itself’, 
fact of injury itself affords reasonable 
evidence, in the absence of explanation 
by defendant, that the accident arose 
from a want of care or creates a re- 
buttable presumption which imports 
the establishment of a ‘prima facie 
case” which is overcome when_ proof 
of due care is offered by the defend- 
ant.—Heard v. Arkansas Power & 
Light Co., 147 S.W.2d 362. 

Cal. In action for personal injuries 
caused by instrumentality under de- 
fendant’s control, plaintiff may be aid- 
ed in trial by “res ipsa loquitur” doc- 
trine, which requires defendant to 
come forward with explanation.—Guil- 
liams y. Hollywood Hospital, 114 P.2d 
1, prior opinion 105 P.2d 318. 

Cal.App. The doctrine of “res ipsa 
loquitur’ applies where a thing is 
shown to be under the management of 
the defendant or his servants, and an 
accident is such as in the ordinary 
course of things does not happen if 
those who have the management use 
proper care and it affords reasonable 
evidence, in the absence of explanation 
by the defendant, that the accident 
arose from want of proper care.—Key v. 
pele rells 104 P.2d 87, 39 Cal.App.2d 
698. 

Cal.App. ‘“‘Res ipsa loquitur’” rule 
is not a principle of pleading, but is 
peculiarly applicable in the realm of 
evidence.—Guilliams v. Hollywood 
Hospital, 105 P.2d 318. 

The presumption of negligence sym- 
bolized by the phrase ‘res ipsa loqui- 
tur” cannot be relied upon to supply 
the deficiency of a faulty pleading. and 
thus prevent the pleading from being 
demurrable, although such presump- 
tion is available in the trial of an_ac- 
tion—Guilliams v. Hollywood Hos- 
pital, 105 P.2d 318. 

Cal.App. In action for damages re- 
sulting from negligence, plaintiff has 
burden of proving by a preponderance 
of evidence that his injuries were in 
fact caused by defendant’s negligent 
act, and this burden is not. sustained 
merely by proving that an injury oc- 
curred or an accident happened.—John- 
son v. Griffith, 112 P.2d 967. 

Cal.App. The doctrine of “res ipsa 


the ordinary ; 


Cal.App. The presumption or infer- 
ence arising from doctrine of “res ipsa 
loquitur’ cannot be availed of, or is 
overcome, where plaintiff has full 
knowledge and_ testifies as to the spe- 
cific act of negligence which is the 
cause of the injury complained of, or 
where there is direct evidence as to the 
precise cause of the accident and all 
the facts and circumstances attendant 
upon the occurrence clearly appear.— 
Jorgensen v, Hast Bay Transit Co., 11 
Po20., 056, 

Conn. The “res ipsa loquitur’’ doc- 
trine has no evidential force, does not 
shift the burden of proof, and does 
not give rise to a presumption or com- 
pel the trier to draw an inference of 
negligence.—Levine v. Union & New 


Haven Trust Co. 17 A.2d 500, 127 
Conn. 435. 
App.D.C. The “res ipsa loquitur 


doctrine” is permissibly applied when 
the facts which plaintiff proves are 
sufficient to sustain an inference of 
negligence, although evidence directly 
establishing the negligent act is not 
available—Hohenthal v. Smith, 114 
F.2d 494, 

GaApp. The “res ipsa loquitur’ 
doctrine is simply a rule of circum- 
stantial evidence which permits an in- 
ference to be drawn from proved facts. 
—Milton y. Mitchell County Electric 
Membership Ass’n, 12 S.H.2d 367. 

Ga.App. The right of jury to apply 
doctrine of “res ipsa loquitur” is not 
tantamount to relieving plaintiff of 
burden of showing that defendant has 
failed to exercise ordinary care 
towards plaintiff, the doctrine being 
simply a rule of circumstantial evi- 
dence which permits inference to be 
drawn from proved facts, and furnish- 
es a working basis for reasonably hy- 


pothetical conjecture and gives scope 


for legitimate reasoning by the jury.— 
Cole v. Pepsi-Cola Bottling Co., 15 S. 
H.2d 548. 

Iowa. “Res ipsa loquitur” means 
the thing speaks for itself, and it ap- 
plies ordinarily where the circumstanc- 
es speak for themselves in unexplained 
points of negligence.—Gebhardt v. Mc- 
Quillen, 297 N.W. 301. 

“Res ipsa loquitur”.is a rule of evi- 
dence and not.a rule of pleading.— 
Gebhardt v. McQuillen, 297 N.W. 301. 

Mere pleading and proof of an in- 
jury are sufficient to sustain a general 
allegation of negligence, where com- 
mon experience of men is such that the 
result complained of would ordinarily 
SU Cen ae v. McQuillen, 297 N. 
W. 301. 


Towa. The mere happening of an ac- 
cident does not of itself afford any 
evidence of “negligence’.—McMahon v. 
Rauch, 298 N.W. 908, 230 Iowa 674. 

Ky. The doctrine of “res ipsa lo- 
quitur” is that where thing which 
causes injury is shown to be under 
management or control of defendant, 
and accident is such that in ordinary 
course of things does not happen, mere 
proof of happening of accident affords 
sufficient evidence of negligence on 
part of person in whom is vested such 
control, unless it be proven by defend- 
ant that accident was attributable to 
causes over which he had not control. 
—Kniffley v. Reid, 152 S.W.2d 615, 287 
Ky. 212. 


The presumption of negligence 
raised by happening of accident in 
eases ‘wherein res ipsa loquitur doc- 
trine as applicable is materially streng- 
thened by evidence that defendant in 
whom vested control of instrumentality 
causing injury had_ notice of such 
defect.—Kniffiey' v. Reid, 152 S.W.2d 
615, 287 Ky. 212. 

La.App. Negligence is not to be pre- 
sumed from happening of an accident 
unless the circumstances authorize an 
application of “res ipsa loquitur” doc- 
trine.—Bentz v. Saenger-Ehrlich Enter- 
prises, 197 So. 659. 

La.App. The “res ipsa loquitur’ doc- 
trine results from realization that cer- 
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tain accidents probably would not oc- 
cur without fault and that, in certain _ 
situations, one party is or should be | 
in possession of information which oth- 

er party obviously has no means of ob-  — 
taining, or, in other words, is rule of — 
necessity resulting from consideration — 
of equities of situation.—Joynes vy. Val- 
loft & Dreaux, 1 So.2d 108. pheathe 
_The “res ipsa loquitur” doctrine ap- 
plies only when it is obvious from | 
nature of case that injured party 
could have no knowledge of cause of — 
accident and accident would not have 
occurred in ordinary course of events 
without intervention of negligence.— 
sPunce v. VWalloft & Dreaux, 1 So.2d 


La.App. The application of the rule — 
of “res ipsa loquitur’’ should not be ~ 
confined to cases where plaintiff is en- 
tirely ignorant of the cause or causes 
of the accident.—B & B Cut Stone Co. 
v. Uhler, 1 So.2d 149. F og y 

The doctrine of “res ipsa loquitur? 
is based upon the legal proposition » 
that where the defendant igs shown ~ 
to be in a better position to explain 
the accident than the plaintiff, ‘and 
where the circumstances of its occur- ee 
rence indicate that plaintiff cannot be ‘y 
expected to have any information as 
to the causes of the accident, which 
is of a kind that does not occur or- 
dinarily when due care has been exer- — 
cised, the rule of evidence ig that the 
accident speaks for itself—res ipsa lo- — 
juitur—that is to say, that a presump- 
ion of negligence arises from the fact — 
itself of the accident—B & B Cut © 
Stone Co. v. Uhler, 1 So.2d 149. _ fat 

Mich. The “res ipsa loquitur” doc- 
trine does not obtain in Michigan.— 
Schultz v. Sollitt Const. Co., 295 N.W. 
585, 296 Mich. 125. : x ey 

Mich. The “res ipsa loquitur’’ doc-_ if 
trine is not in vogue in Michigan— 
Weissert v. City of Escanaba, 299 
N.W. 139, 298 Mich. 443. eo: 

Mich. The happening of an accident 
alone is not evidence of negligence, | 
since the doctrine of “res ipsa loqui- 
tur” has not been adopted in Michigan. | 4 
—Curtis v. Sears Roebuck & Co., 299 
N.W. 706, 298 Mich. 539. Mi 

Mich. The doctrine of- “res ipsa 
loquitur” does not prevail in Michigan, 
—Peplinski vy. Kleinke, 299 N.W. 818. _ 
299 Mich. 86. ee 

“res ipsa. 


Minn. The doctrine of 
loquitur” asserts that whenever a thing 
which produced an injury is shown — 
to have been. under the control and 
management of the defendant, and 
the occurrence is such ag in the ordi- 
nary course of events does not hap- 
pen if due care has been exercised, the 
fact of injury itself will be deemed to 
afford sufficient evidence to support a 
recovery, in absence of any explana- 
tion by the defendant tending to show 
that the injury was not due to his 
want of care—Klingman vy. lLoew’s, 
Inc., 296 N.W. 8. : : 

Where a plaintiff makes a prima 
facie case by showing an accident with 
its attendant circumstances, he there- 
by destroys the application of the 
doctrine of “res ipsa loquitur,’ since 
it is not the accident but the cireum- 
stances that justify the application of 
the doctrine.—Klingman y. Loew’s, Inc., 
296 N.W. 528. 

The doctrine of “res ipsa loquitur” 


—y 


<6 


Tests on inference and not on presump- 


tion.—Klingman y. Loew’s, 296 
N.W. 528. 

Where a plaintiff, by proving the 
particulars of an accident, reveals its 
cause by competent and sufficient proof 
of negligence, he cannot invoke the 
“res ipsa loquitur”’ doctrine, since the 
doctrine falls where necessity is ab- 
ey ge a Saat v. Loew’s Inec., 296 N. 


Ine., 


Mo.App. In a “res ipsa loquitur” 
case there arises a presumption of neg- 
ligence from the thing itself, and a 
plaintiff is not required to prove spe- 
cific negligence.—Axon v. Kansas City 
Public Service Co., 142 S.W.2d 342. 

Mo.App. In personal injury suit, the 
theory of ‘res ipsa loquitur’’, meaning 
that transaction speaks for itself, af- 
fects only degree or character of proof 
required of plaintiff and does not re- 
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accident, and all 


lieve her from burden of proving her 
ease to jury’s satisfaction by pre- 
ponderance or greater weight of evi- 
dence.—Palmer v. Hygrade Water & 
Soda Co., 151 S.W.2d 548. 

In personal injury suit, it is not suf- 
ficient, even under res ipsa loquitur 
rule, for plaintiff merely to show an 
accident and resulting injury, but 
plaintiff must also show that such ac- 
cident was result of defendant’s negli- 
gence.—Palmer vy. Hygrade Water & 
Soda Co., 151 S.W.2d 548. 

Mo.App. Where instrumentality 
within control of and operated by par- 


' ty moves or operates in a way which 


would not happen except for some de- 
fect or negligent act and injury to 
some person results therefrom, “res 


ipsa loquitur” doctrine applies, and 


one suing for such injury need only 

show control of instrumentality by de- 
-fendant 
whereupon it is for defendant to ex- 


and its usual movements, 
plain casualty so as to exclude negli- 
gence on defendant’s part.—Henneke v. 
Gasconade Power Co., 152 S.W.2d 667. 

In personal injury suit, ‘“‘res ipsa lo- 
quitur” doctrine applies only when oc- 


eurrence resulting in injury was such 


as does not ordinarily happen if those 


in charge use due care, instrumentali- 
ties involved were under defendant’s 
management and control, and defend- 


ant had superior knowledge or means 
of information as to cause of occur- 


rence.—Henneke v. Gasconade Power 
Co., 152 S.W.2d 667. i 
Neb. Under “res ipsa loquitur” doc- 


- trine, where a structure, the collapse 
of which causes an injury, 
to be under the management of a de- 

- fendant, and the collapse is such as 


is shown 


in the ordinary course does not hap- 
pen if those who have its management 
use proper care, the collapse affords 
reasonable evidence, in absence of ex- 
planation by defendant, that it arose 


- from want of care—Miratsky v. Beseda, 
297 N.W. 94 


The rule of “res ipsa loquitur’’ is 
not applicable where there is direct 
evidence as to the precise cause of the 
the facts and cir- 
cumstances attendant on the occur- 
rence clearly appear.—Miratsky vy. Be- 
seda, 297 N.W. 94. 

The rule of “res ipsa loquitur’ is 
not applicable to a defendant unless 
it appears that the structure, the col- 
lapse of which caused the injury, was 
wholly and exclusively in the posses- 
sion and under the management of the 
defendant.—Miratsky v. Beseda, 297 N. 
AWW O40 

Neb. Negligence is never presumed, 
and cannot be inferred from mere fact 
that accident happened.—Bixby vy. Ay- 
ers, 298 N.W. 533. 

N.J. Under the maxim of “res ipsa 
loquitur”’, when, through, any instru- 
mentality or agency under management 
or control of a defendant or his sery- 
ants, there is an occurrence, injurious 
to plaintiff, which, in ordinary course 
‘of things would not take place if per- 
son in control were exercising due 
care, occurrence itself, in the absence 
of explanation by defendant, affords 
prima facie evidence that there was 
want of due care.—Grugan v. Shore 
Hotels Finance & Exchange Corpora- 
tion, 18 A.2d 29, 126 N.J.L. 257. 


The requirement that the agency or 
instrumentality causing injury must 


be under the control or management 
of the defendant in order to invoke 
the doctrine of ‘res ipsa loquitur’’ 


rests upon the theory that the means 
of obtaining information as to the 
condition and the causes which brought 
about the occurrence are wholly with- 
in the defendant’s possession and it is 
therefore incumbent upon him to make 
some explanation.—Grugan v. Shore 
Hotels Finance & Exchange Corpora- 
tion, 18 A.2d 29, 126 N.J.L. 257. 
“Negligence” is a fact which must 
be proved and will never be presumed, 
aud proof of the occurrence of an ac- 
cident does not raise a presumption of 
negligence.—Grugan y. Shore Hotels 
Finance & WPxchange Corporation, 18 
A.2d 29,°126 N.J.L. 257. 
N.J. The doctrine of 


“res ipsa lo- 


NEGLIGENCE 
quitur” is that when, through any in- 
strumentality or agency under manage- 
ment or control of defendant or his 
servants, there is an occurrence, in- 
jurious to plaintiff, which in ordinary 
course of things would not take place 
if person in control were exercising due 
care, the occurrence itself, in ab- 
sence of explanation by defendant, af- 
fords prima facie evidence that there 
was want of due care—Dunn v. Hoff- 
man Beverage Co., 20 A.2d 352, 126 
N.J.L. 556; Wilson v. Public Service 
Coordinated Transport, 20 A.2d 368, 
126 N.J.L. 250: 

N.J. The rule of “res ipsa loquitur’” 
is a rule of evidence only, and the 
thing causing the accident must have 
been under control of defendant or his 
servant at time of accident to set the 
rule in operation—Dunn vy. Hoffman 
Beverage Co., 20 A.2d 352, 126 N.J.L. 
556; Wilson v. Publie Service Coordi- 
eed eer 20 A.2d 368, 126 N.J. 

N.J. “Negligence” is a fact which 
must be proved and will never be pre- 
sumed, and proof of occurrence of an 
accident does not raise a presumption 
of negligence.—Dunn y. Hoffman Bever- 
age Co., 20 A.2d 352, 126 NiJ.L. 556. 
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N.J.Sup. Generally in tort action 
plaintiff must carry burden of proving 
negligence as charged and proof of the 


occurrence of an accident does not raise 
a presumption of negligence.—Klatt v. 
Hoboken Bank for Savings, 18 A.2d 
602, 126 N.J.L. 96. 5 
Where plaintiff had established prima 
facie case based on inference of negli- 
gence arising from occurrence of acci- 
dent under res ipsa loquitur doctrine, 
defendant was entitled to go forward 
with explanatory evidence to negative 
such inference.—Klatt v. Hoboken Bank 
on Savings, 18 A.2d 602, 126 N.J.L. 


In negligence case, wherein plaintiff 
relied on inference of negligence flow- 
ing from happening of accident under 
res ipsa loquitur doctrine and defend- 
ant offered evidence explanatory of ac- 
cident, the burden of proving negli- 
gence rested on plaintiff throughout.— 
Klatt v. Hoboken Bank for Savings, 18 
A.2d 602, 126 N.J.L. 96. 


N.Y.Sup. The doctrine of “res ipsa 
loquitur” merely means that certain 
occurrences contain within themselves 
a sufficient basis for an inference of 
negligence, and cases in which it may 
be applied do not differ from ordinary 
cases of circumstantial evidence except 
in the respect that the facts and cir- 
cumstances from which the inference 
of negligence is drawn are immediately 
attendant on the occurrence.—George 
Foltis, Ine., vy. City of New York, 21 
N.Y.S.2d 800, 174 Misc. 967. 


The doctrine of “res ipsa loquitur’”’ is 
not confined to any particular class of 
cases and the test of its application is 
whether the occurrence does in truth 
point to negligence of the defendant as 
the fair and reasonable inference from 
the occurrence.—George Foltis, Inc., y. 
City of New York, 21 N.Y.S.2d 800, 174 
Mise. 967. 

N.C. Negligence is not presumed 
from the mere fact of injury or death. 
—Mills v. Moore, 12 S.H.2d 661, 219 
N.C, 26:2 

N.C. Where “res ipsa loquitur’ is 
applicable, mere explanatory evidence 
by defendant respecting matters which 
are supposed to be peculiarly within 
defendant’s knowledge is not sufficient 
to rebut prima facie case which res 
ipsa loquitur has made or to repel 
presumption or inferences which jury 
may draw from it.—Mitchell v. Saun- 
ders, 13. 8.H.2d 242, 219 N.C. 178. 

“Res ipsa loquitur’, where it applies, 
does not convert defendant’s general 
issue into an affirmative defense, and 
when all evidence is in, question for 
jury is whether preponderance is with 
plaintiff—Mitchell v. Saunders, 13 S.E. 
2d 242, 219 N.C. 178. 

The probative force of “reg ipsa 
loquitur’”’ does not disappear upon in- 
troduction of defendant’s explanatory 
evidence.—Mitchell v. Saunders, 13 °§. 
H.2d 242,'219 -N.C. 178. 

In cases of negligence where doctrine 


ca 


of “res ipsa loquitur” applies, after” 
all evidence is introduced vital ques- 


tion is whether on issue of negligence 
the evidence preponderates in favor of 
laintiff, and by such test answer to 
issue is to be determined.—Mitchell vy. 
Saunders, 13 S.B.2d 242, 219 N.C. 178. 

Ohio App. The “res ipsa loquitur” 

doctrine is an exception to the or- 
\dinary rule that negligence is never 
presumed, and is given application be- 
cause from the facts a probability 
arises that defendant was negligent.— 
Cunningham y. Neil House Hotel Co., 
33 N.E.2d 859. 

The “res ipsa loquitur’” doctrine is 
applicable only where it appears that 
the instrumentality which produced the 
injury was under the control and 
management of the defendant, and that 
the injury occurred under circum- 
stances where in the ordinary course 
of events it would not have occurred 
had ordinary care been observed,— 
Cunningham v. Neil House Hotel Co., 
33 N.E.2d 859. . 

The mere occurrence of an unusual 
or unexplained accident or injury, if 
not such as necessarily to involve neg- 
ligence, does not warrant the applica- 
tion of “res ipsa_loquitur’’ doctrine.— 
Cunningham: vy. Neil House Hotel Co., 
33 N.B.2d 859. 

Pa. Where thing which causes in- 
jury is shown to be under defendant’s 
management, and the accident is such 
as in ordinary course of things does 
not happen if those who have the man- 
agement use proper care, it affords 
reasonable evidence, in absence of ex- 
planation by defendant, that the acci- 
dent arose from want of care.—Shed- 
lock vy. Wyoming Valley Autobus Co., 
17 A.2d 384, 340 Pa, 377. 

Pa.Super. The unexplained falling 
of an object which causes injury to a 
business visitor is not sufficient to ren- 
der the owner of the premises liable 
for negligence.—Hartman y. Miller, 17 
A.2d 652, 143 Pa.Super. 148. 

Pa.Super. In order for landowner to 
be held liable for injuries to trespass- 
ing children resulting from condition 
of premises, it must appear that land- 
owner has negligently maintained the 
condition which caused the injury, 
even though the premises constitute a 
playground, and such negligence may 
not be inferred merely because an ac- 
cident has occurred.—Riebel y. Land 
Title Bank & Trust Co., 17 A.2d 742. 
143 Pa.Super, 136. 

Pa.Super. In order to hold possessor 
of land liable for injury to trespassing 
children, it must appear that possessor 
negligently maintained the condition. 
which caused the injury, even though 
the land be a playground, and such 
negligence ig not to be inferred merely 
because an accident has occurred.— 
Krepcho v. City of Erie, 21 A.2d 461. 

_Pa.Com.Pl. In a negligence case, lia- 
bility is imposed when the thing which 
causes the injury is shown to be under 


the management of the defendant and 


the accident is such that in the ordi- 
nary course of events does not happen 
if those who have such management 
use proper care.—Sabatelli v, Scull, 29 
Del. 456. 

_ Pa.Com.Pl. Where the cause of in- 
jury shown to be under control of de- 
fendant, and accident such as in ordi- 
nary course would not happen if man- 
agement. used proper care, such cir- 
cumstances reasonable proof, in absence 
of explanation, that accident arose 
from want of care.—Piershalski y. 
Croop, 34 Luz.L.Reg.Rep. 353. 

S.C. The doctrine of res ipsa loqui- 
tur is not recognized by Supreme Court 
of South Carolina—Gilland vy. Peter’s 
ipa ee Co., 11 S.B.2d 857, 195 


Where burden rests upon a party to 
prove negligence, such party cannot 
meet burden by relying upon theory 
that the thing speaks for itself or that 
the fact of injury indicates negligence. 
—Gilland v, Peter’s Dry Cleaning Co., 
11 S..2d 857, 195 S.C, 417. 

S.C. The “res ipsa loquitur doctrine’ 
does not obtain in South Carolina.— 
Shields v. Chevrolet Truck, 12 S.B.2da 
19,5195 S.C/437: 


Tex.Civ.App. “Reg ipsa loquitur” is 


/ 


eee a a ates 
a rule of evidence which raises the pre- 
. sumption of negligence, and which, 


even though rebutted, presents a jury 


question.—Texas & Pac. Ry. Co. v. Cas- 
- saday, 148 S.W.2d 471, error dismissed, 
judgment correct. y 3 

Tex.Civ.App. That established or ad- 
mitted negligence was proximate cause 
of injury cannot be presumed from 
mere happening of accident but must 
be established by evidence, if res ipsa 
Joquitur doctrine is inapplicable — 
Sterling v. Texas & N. O. R. Co., 148 
S.W.2d 886, error dismissed. 

Tex.Civ.App. ‘Res ipsa loquitur’”’ is 
a rule of. evidence, and where the par- 
ticular thing causing the injury has 
been shown to be under the manage- 
ment of the defendant, or his servants, 
and the accident is such as in the or- 
dinary course of things does not hap- 
pen if those who have the management 
use proper care, it affords reasonable 
evidence, in the absence of explanation, 
that the accident arose from want of 
care-—Hmmons vy. Texas & P. Ry. Co., 
149 S.W.2d 167, error dismissed, judg- 
“Ment correct. 

Tex.Civ.App. The mere fact of an 
accident resulting in injury or death 
does not raise a presumption of neg- 
ligence on part of the person causing 
the injury, and plaintiff has burden 
of establishing his case and of prov- 
ing by clear and direct testimony not 
only negligence of defendant relied 
on as a ground of recovery but that 


such negligence was cause of injury. 


complained of.—Lipscomb y. Houston 
Electric Co., 149 S.W.2d 1042. 

Utah, The doctrine of “res ipsa lo- 
quitur’”’ does not give rise to a legal 
presumption of negligence, but merely 
justifies an inference of negligence, and 
therefore one who had made out a 


prima facie case under res ipsa loqui-: 


tur doctrine was not thereby entitled 
to an instruction that defendant was 
guilty of negligence as a matter of 
law.—White v. Pinney, 108 P.2d 249. 

The doctrine of “res ipsa loquitur” is 
that when a thing which causes injury 
is shown to be under the exclusive 
control of defendant, and the injury is 
such as in the ordinary course of 
things does not occur, if the one hav- 
ing such control uses proper care, the 
happening of the accident is evidence 
sufficient to justify an inference that 
defendant did not exercise due and 
proper care, the effect of the doctrine 
being evidentiary.—White v. Pinney, 
108 P.2d 249. 

Where “res ipsa loquitur’’ doctrine is 
applicable, the inference of negligence 
supplies the want of proof of negli- 
gence, but the burden of proof is nev- 
ertheless on plaintiff to establish negli- 
gence.—White v. Pinney, 108 P.2d 249. 

Where plaintiff has made out a pri- 
ma facie case for recovery under “res 
ipsa loquitur” doctrine, the burden of 
going forward with the evidence shifts 
to the defendant to show that he was 
not guilty of negligence.—White y. Pin- 
ney, 108 P.2d 249. 

U . When party is injured, with- 
out his fault, by instrumentality under 
another’s exclusive control, and such 
injury ordinarily would not occur, if 
proper care were exercised, inference 
may arise under “res ipsa loquitur doc- 
trine” that party controlling such in- 
strumentality was negligent, regardless 
of any proof of specific acts of negli- 
gence.—Loos y. Mountain Fuel Supply 
Co., 108: P.2d 254. 

Wash. The maxim of “res ipsa lo- 
quitur’ is applied in negligence cases 
on the theory that the accident in the 
light of surrounding circumstances is 
of such a character as to raise a pre- 
sumption of negligence from the occur- 
rence itself and the further theory that 
the injured party is not in a position 
to explain its cause, while the party 
charged having more favorable oppor- 
tunities is in a position to thus ex- 
plain and show himself free from neg- 
ligence if such be the case.—Bremer y. 
Shoultes, 110 P.2d 641. 

Wyo. The doctrine of ‘res ipsa lo- 
quitur” is that when a thing that 
causes injury without fault of plain- 
tiff is shown to be under control of 
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defendant, and injury is such as in 
ordinary course of things does not oc- 
eur if the one having eontrol uses 
proper care, it affords reasonable evi- 
dence, in absence of explanation, that 
injury arose from defendant's want of 
eare.—Corson y. wien: 108 P.2d 260. 
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Cal.App. To justify invocation of 
“res ipsa loquitur’’ rule, instrumental- 
ity which caused injury sued for must 
have been under defendant’s exclusive 
management, and such rule is inappli- 
cable where cause of accident is unex- 
plained and it might have been due to 
one of several causes, for some of 
which defendant is not responsible.— 
sie v. George A. Fuller Co., 107 P. 

Evidence is not created or manufac- 
tured through application of “res ipsa 
loquitur’’ rule, which is applied mere- 
ly for purpose of deciding how much 
evidence is necessary to establish prima 
facie case.—Scott v. George A. Fuller 
Co., 107 P.2d 55. 

Cal.App. Under the ‘res ipsa loqui- 
tur’ doctrine when a thing which 
causes an injury is shown to be under 
the management of the defendant, and 
the accident is such as in the ordinary 
course of things does not happen if 
those who have the management use 
proper care, it affords reasonable evi- 
dence, in the absence of explanation by 
the defendant, that the accident arose 
from a want of care—Druzanich v. 
Criley, 107 P.2d 4465. 

La.App. Where a plaintiff cannot be 
expected to have any information as 
to causes of an accident, while defend- 
ant must be assumed to be fully in- 
formed, and accident is of kind which 
ordinarily does not occur when due 
care has been exercised, “res ipsa 
loquitur”’, which is a presumption of 
negligence, arises from the fact itself 
of accident, and plaintiff need not al- 
lege or prove particular acts of omis- 
sion or commission from which acci- 
dent resulted, since accident itself 
makes out a prima facie case, and bur- 
den is on defendant to show absence 
of negligence.—Harrelson v. McCook, 
198 So. 532. 

Pa. The doctrine of “res ipsa loqui- 
tur’ cannot be applied to cases in 
which defendant did not have exclu- 
sive control over circumstances of the 
accident.—Saldukas v. McKerns, 16 A. 
Odin OL 0mm yal Loe. 

»Pa.Com.Pl. Evidence of the mere 
happening of an accident does not es- 
tablish negligence but it is incumbent 
on the plaintiff to submit evidence 
which pictures or describes how the 
accident happened and which shows 
that the defendant was  negligent.— 
Meagher v. Nolte, 29 Del. 497. 

Pa.Com.Pl]. The mere happening of 
an accident is not evidence. of negli- 
gence, but evidence may be inferred 
from the circumstances of the case.— 
Stein v.. Taylor, 56 Montg. 199. 

Tex.Civ.App. ‘‘Res ipsa  loquitur” 
means that the facts of an occurrence 
warrant an inference of negligence, 
that they furnish circumstantial evi- 
dence of negligence in absence of di- 
rect evidence, that the facts call for 
explanation or rebuttal, and that they 
make a case for the jury.—Simpson vy. 
Dallas Ry. & Terminal Co., 1438 S.W.2d 
416, error dismissed, judgment cor- 
rect. 

“Res ipsa loquitur’, where applica- 
ble, does not convert the defendant’s 
general issue into an affirmative de- 
fense, and, when all the evidence is in, 
the question for the jury is whether 
the preponderance is with the» plain- 
tiff.—Simpson v. Dallas Ry. & Termi- 


nal Co., 143 S.W.2d 416, error dis- 
missed, judgment correct. 
Tex.Civ.App. “Res ipsa  loquitur’”’ 


means that the facts of an occurrence 
warrant the inference of negligence, 
not that they compel such an inference, 
and that they furnish circumstantial 
evidence of negligence where direct evi- 
dence of it may be lacking, but it is 
evidence to be weighed, not necessarily 
to be accepted as sufficient, that they 
make a case to be decided by the jury 
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and not that they forestall the verdict. 
—Benkendorfer v. Garrett, 143 S.W.2d _ 
1020, error dismissed, judgment correct. 
Where the evidence shows that an _ 
accident may have happened as the re- 
sult of one of two or more causes, and 
it is not more reasonably probable 
that it was due to the negligence of | 
the defendant than to any other cause, — 
the doctrine of “res ipsa loquitur” 
does not apply.—Benkendorfer vy. Gar- 
rett, 143 S.W.2d 1020, error dismissed, — 
judgment correct. . rag ee - 
Before the doctrine of “res ipsa — 
loquitur” can be applied, the evidence 
must show that the thing causing the 
accident was under the control of the 
defendant at the time of the accident.— 
Benkendorfer v. Garrett, 143 S.W.2d 
1020, error dismissed, judgment correct. 
The application of the “res ipsa 
loquitur’”’ doctrine is not limited t 
cases where the injurious agency is in 
the control of the defendant at the 
time of the injury, but it is sufficient 
if it appears that such agency was in 
defendant’s control at the time of the 
negligent act which caused the injur 
—Benkendorfer v. Garrett, 143 S.W.2d 
me error dismissed, judgment cor- 
rect. ‘ Z ; 
Tex.Civ.App. Under the “res ipsa 
loquitur” doctrine, partieular thing — 
causing an injury complained of must — 
be shown to be under management of — 
defendant or its servants, and accident _ 
be shown to be such as in ordinary — 
course of things does not happen if — 
those who have management or control 


that accident resulted from negligence, 
such facts are evidence of negligence 
and it is incumbent upon defendant, 
if he wishes to avoid the effect of the 

doctrine, to introduce evidence to ex- 
plain, rebut, or otherwise overcome — “A 
presumption that injury complained of 
was due to negligence.—Penrod Drill- 
ing Co. vy. Silvertooth, 144 S.W.2d 335. 
error dismissed, judgment correct. — 


§ 771. ek 
C.C.A.Il. In action against manu- 
facturer, for injuries sustained when 
glass coffee maker filled with boiling — 
water and coffee broke and burned 
plaintiff, the doctrine of ‘res ipsa lo-. . 
quitur’ did not apply, and plaintiff — 
could not rely on presumption of neg- 
ligence in construction, in that utensil 
was unable to withstand heat to which — 
it had to be subjected in normal use, 


but was required to prove it.—Brooks 
v. Hill-Shaw Co., 117 F.2d 682. ap 
In action against manufacturer, of -— 
glass coffee maker filled with boiling 
water and. coffee, which broke and — 
burned plaintiff, plaintiff's establishing — 
of fact of inherent dangerousness of 
the utensil would not ipso facto estab- | 
lish manufaccurer’s liability under res. 
ipsa loquitur doctrine, even if the doc- 
trine were applicable, but plaintiff 
would be required to show that manu- 
facturer’s negligence caused the acci- 
Sacer ae v. Hill-Shaw Co., 117 F. 


C.C.A.La. In action under Louisiana 
law against owner of building by 
painter for injuries sustained when 


part of a window sash falling from 
fourth floor struck painter on head 
while he was on scaffold outside second 
floor and knocked him to ground, where 
owner was not in control of building, 
except through independent contractor 
for whose negligence he was not re- 
sponsible, “res ipsa loquitur’ doctrine 
was not applicable. Civ.Code La. arts. 
670, 2315, 2322.—Daroca vy. Metropoli- 
tan Life Ins. Co., 121 F.2d 917. 
Cal.App. In action against general 
building contractor and _  carpenter- 
foreman for injuries to subcontractor’s 
employee as result of fall from joist, 
put up by general contractor as part 
of incomplete form for pouring con- 
erete and used by plaintiff as scaffold 
while painting angle iron or brace, 
“res ipsa loquitur”’ rule was inapplica- 
ble.—Seott v. George A, Fuller Co., 107 
P22 dbo. 
Cal.App. 
tion against the store, 


In drug store patron’s ac- 
subcontractor 
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in charge of electric welding opera- 
tions in store, and subcontractor’s em- 
ployee who did the welding, for inju- 
ries sustained in fire in store, the 
mere fact that the fire occurred was 
insufficient to raise an inference of 


negligence on the part of defendants.— 
Poe vy. Owl Drug Co., 108 P.2d 


-_ Cal.App. The doctrine of ‘res ipsa 
loquitur’’ was inapplicable to action 
for death of welder caused by explo- 
sion of dehydrator tank upon which 
‘welder was working where tank at 
time of ‘accident and for some time 
prior thereto was in the exclusive pos- 
session and under control of decedent. 


i Code Civ. Proc. § 377.—Hinds v. Whea- 


don, 115, P.2d 35, 


Cal.App. In action for injuries to 
acrobatic dancer, impaled on _ large 
‘splinter in floor of defendants’ cafe 


_ while performing her act, “res ipsa lo- 


quitur doctrine’ was inapplicable.— 
Muskin vy. Gerun, 116 P.2d 105. 

Conn. In action for injuries sus- 
tained by laundry deliveryman as re- 
sult of collapse of tread on fire escape 


: located on apartment building, which 


was regularly used by tradesmen for 
making deliveries to apartments, trial 
court which found that collapse of 
tread resulted from fact that bolts sup- 
porting tread were defective was not 
bound under “res ipsa loquitur’’ doc- 
trine to find owner guilty of negligence, 
and had right to determine existence 
of negligence from all facts surround- 
ing ease, including evidence concerning 
breaking of bolts.—Levine v. Union & 
New Haven Trust Co., 17 A.2d 500, 127 
Conn. 435. ; 


La.App. In action against corpora- 
tion operating candy yending counter 
‘and cold drink dispensing stand for 
injuries to patron as result of empty 
bottle, falling from counter, “res ipsa 
loquitur’”’ doctrine was inapplicable, in 
absence of evidence that bottle re- 
mained on counter for unreasonably 
long time.—Joynes v. Valloft & Dreaux, 
1 So.2d 108. 


La.App. A presumption of bank’s 
negligence would not follow from proof 
of fall by customer in, underground 
passageway connecting main lobby of 

ank with its cold storage vault.— 
Relf v. Adtna Casualty &-Surety Co., 
1 So.2d 345. 


_ La.App. Where plaintiff 
for injuries against manufacturer of 
bottled beverages proved that plaintiff 
was taking a bottle of beverage from 
an ice box furnished plaintiff by man- 
ufacturer and had pulled bottle a few 
inches above top. of water in box 
when bottle exploded causing frag- 
ments of glass to strike plaintiff and 
that bottle was purchased from manu- 
facturer on day preceding explosion 
and was not frozen or knocked against 
other bottles or sides of box as it 
was being pulled from water before 
explosion, the doctrine of ‘res ipsa 
loquitur’’ was applicable, and plaintiff 
established a “prima facie case” of 
negligence against manufacturer.—Lan- 
za Vv. De Ridder Coca Cola Bottling Co., 
3 So.2d 217. 

Where doctrine of “res ipsa loqui- 
tur” was otherwise applicable in action 
against manufacturer of beverages for 
injuries sustained when a bottle of 
beverage exploded, application of doc- 
trine was not excluded or limited be- 
cause plaintiff failed to produce bottle 
for examination by manufacturer, es- 
pecially where bottle had burst into 
fragments and there was no evidence 
that plaintiff willfully failed to pre- 
serve and produce remains thereof,— 
Lanza v. De Ridder Coca Cola Bottling 
Co., 3 So.2d 217. 

Mich. Where customer falls on the 
oiled floor of a store and is injured, in 
order to establish actionable negligence 
on the part of proprietor of store, there 
must be evidence that floor was im- 
properly oiled so as to create a hazard- 
ous condition, since the mere fact that 
one slips on an oiled floor and igs in- 
jured does not establish actionable neg- 
1igence.—Hulett vy. Great Atlantic & Pa- 
cific, Tea Co., 299 N.W. 807, 299 Mich. 
59. 
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N.J. In action against: bottler for in- 
juries sustained. 


where there was evidence that careless 
handling of bottle while in custody of 
retailer might have weakened tensile 
strength of bottle, doctrine of “‘res 
ipsa loquitur’ was not applicable— 
Dunn v. Hoffman Beverage Co.; 20 A.2d 
3527126°N.J.L.7 556. 

N.J.Sup. In workman’s. action for 
injuries sustained when struck by key- 
stone falling from border above win- 
dow while workman was i 
awnings from building, of which de- 
fendant was mortgagee in possession, 
since keystone, which was instrumen- 
tality causing accident, was under sole 
management and control of defendant, 
doctrine of “res ipsa loquitur’ was ap- 
plicable, so that mere proof of occur- 
rence of accident authorized inference 
of negligence of defendant and was 
sufficient to take case to jury.—Klatt 
v. Hoboken Bank for Savings, 18 A.2d 
602, 126 N.J.L: 96. 

In workman’s action for injuries sus- 
tained when struck by keystone falling 
from border above window while work- 
man was removing awnings - from 
building, fact that workman was an 
expert stonecutter and may have had 
some opinion as to how and why acci- 
dent. happened would not preélude ap- 
plicability of ‘‘res ipsa loquitur’” doc- 
trine to authorize inference of negli- 
gence from proof of occurrence of ac- 
eident.—Klatt v. Hoboken Bank for 
Savings, 18 A.2d.602, 126 N.J.L. 96. 

N.Y.Sup. Where the agency which 
produces injury is not within control of 
person charged with negligence, or 
where the occurrence is one which nat- 
urally might occur from causes other 
than his negligence, the inference of 
his negligence is not fair and. reason- 
able so as to permit application of, the 
“res ipsa loquitur’ doctrine, but wher- 
ever there is’ a combination of those 
two conditions, that is, control by the 
person charged with negligence and im- 
probability of the occurrence if he had 
been reasonably careful, the doctrine 
applies.—George Foltis, Inc., v. City of 
eis York, 21 N.Y.S.2d 800, 174 Mise. 


N.Y.Sup. To make applicable the 
doctrine of “res ipsa loquitur’, it is 
necessary that the accident, as a result 
of which damage was suffered, should 
have occurred under such circumstanc- 
es that defendant is under a more or 
less obvious necessity of explaining 
how and why the accident occurred.— 
Cunningham v. Exposition Greyhound, 
22 N.Y.S.2d 79, 174 Misc. 865. 


N.Y.Sup. The doctrine of “res ipsa 
loquitur’” did not apply to one not 
shown to be in exclusive possession and 
control of apartment, as affecting liabil- 
ity for failure to keep flush handle in 
repair, and complaint against such per- 
son should be dismissed, in absence of 
proof of negligence. Multiple Dwelling 
Law, § 78.—Myers v. Campo Corpora- 
tion, 26 N.Y.S.2d 832. 

N.C. A storekeeper was not ‘‘insur- 
er” of safety of persons entering store 
for purpose of making purchases, and 
“res ipsa loquitur’ doctrine is inap- 
plicable in action against such keeper 
tor injuries to customer slipping and 
falling on greasy floor of store.—Pratt 
v. Great Atlantic & Pacific Tea Co., 12 
S.H.2d 242, 218 N.C. 732. 

Pa, In action for injuries sustained 
by customer when she fell over a_plat- 
form scale which had been placed in 
vestibule at entrance of store, burden 
of establishing actionable negligence 
was on plaintiffs, since negligence was 
not to be presumed from mere fact 
that the injury was caused by a fall 
at the entrance of the store—Burckhal- 
ter v. F. W. Woolworth Co., 16 A.2d 
716, 340 Pa. 300: 

Pa.Super. Where roofers were re- 
moving old slag roof with heavy spades 
in and around metal pipe which pro- 
jected several feet above surface of 
roof, and pipe fell through roof and 
injured occupant of room below, it was 
a reasonable and logical inference that 
if roofers had used due care and prop- 
er precaution in removing the roof the 
pipe would not have fallen.—Weight- 
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by a boy caused by 
bursting of a bottle of sarsaparilla, — 
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_- Where roofers were removing old 
slag roof with heavy spades in and 
around metal pipe which projected 
several feet above surface of roof, and 
pipe fell through roof and injured oc- 
cupant of room below, and roofers were 
in exclusive possession of the roof, but 
made no explanation as to what caused 
the pipe to fall, occupant was entitled 
to recover from roofers for injuries 
sustained by him.—Weightman y. Hart- 


removing man, 17 A.2d 680, 143 Pa.Super, 29. — 


Tex.Civ.App. .Where beverage bottle, 
which exploded as retailer took hold 
of bottle for purpose of removing it 
from its case and placing it in bever- 
age cooler and injured retailer’s hand, 
had not been molested or moved in any 
way except by manufacturer’s servant 
from time of delivery until explosion, 
doctrine of “res ipsa loquitur’’ was ap- 
plicable in dealer’s action against man- 
ufacturer for personal injuries, and 
court was authorized to draw conclu- 
sion that explosion was result of manu- 
facturer’s negligence.—Benkendorfer v. 
Garrett, 143 S.W.2d 1020, error dis- 
missed, judgment correct. 


Mo. The presumption of negligence 
raised by doctrine of “‘res ipsa loqui- 
tur’’ shifts the burden of evidence, not 
the burden of proof, and such doctrine 
takes the plaintiff's case to the jury 
even though defendant has presented 
strong rebutting evidence and it con- 
stitutes an inference which the jury 
must weigh, and from which they may 
find the fact of negligence.—Turner v. 
Missouri-Kansas-Texas R. Co., 142 S. 
W.2d 455, 129 A.L.R. 829. fi, 

The doctrine of “res ipsa loquitur” is 
a presumption only in sense that the 
law declares it substantial evidence of 
negligence, and thereby makes it bind- 
ing on the judge but not on the jury. 
—Turner v. Missouri-Kansas-Texas R. 
Co., 142 S.W.2d 455, 129 A.L.R. 829. — 
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N.Y.App.Div. In action against 
building Owner by employee of con- 
tractor who was engaged on a plaster- 
ing job in apartment of tenant for in- 
juries sustained while operating court- 
yard elevator, testimony by elevator 
expert as to requirements covering 
sidewalk elevators, which he stated ap- 
plied also to courtyard’ elevators, 
should not have been received.—Regan 
v. Eighth Twenty Fifth Corporation, 23 
N.Y.S.2d 217, 260 App.Div.. 583. 


N.Y.App.Div. In action for injuries 
sustained by nine-year-old girl and for 
medical expenses against motorist 
whose automobile came in contact with 
the girl, trial court erred in permitting 
motorist to interrogate girl’s mother 
as to instructions which the mother had 
given the girl not to cross streets ex- 
cept at intersections, since the _ testi- 
mony was irrelevant.—Sandy vy. Wicks, 


24 N.Y.S.2d 424, 260 App.Div. 1046. 


N.Y.App.Div. In action for damages 
resulting from injuries sustained by 
plaintiff as result of carpet on movy-- 
able bandstand appliance or platform 
and step, slipping under her foot as 
she stepped on the stand, causing her 
to fall, permitting the invoking of 
ordinances requiring municipal permit 
for certain forms of platform struc- - 
tures was error, where the movable 
platform involved did not come with- 
in the purview of the ordinances.—Fa 
v. McNamara, 28 N.Y.S.2d 530, 262 
App.Div. 875. 

Pa.Com.Pl. Where in a_ negligence 
ease the plaintiff testifies that he had 
been drinking prior to the accident, it 
is not error to refuse to strike out 
other evidence in that respect, as it 
may be considered by the jury in pass- 
ing on the question of contributory neg- | 
ligence.—Tulli v. Holt, 30 Del.Co. 149, 
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Or. In action for death of customer 
who tripped over pillow which had 
fallen into aisle of store from pile of 
pillows on display rack, rejection of 
testimony of witness who had visited 
store one day before accident, witness 
who had visited store from one week 
to two weeks after accident, and wit- 


tr 


handling of pillows, was discretionary. 
re v. Meier & Frank Co., 114 P.2d 


; § 802 - 

N.Y.App.Div. In an action against 
the manufacturer of an X-ray machine, 
evidence’ concerning the condition 
thereof more than two months after 
plaintiff, a surgeon, was burned while 
performing operations, was inadmissi- 
ble-—O’Connell_ v. Westinghouse | X- 
Ray Co., 24 N.Y.S.2d 268, 261 App.Div. 
8, reversing 16 N.Y.S.2d 54. 

Or. In action for death of customer 
who. tripped over pillow which had 
fallen into aisle of store from pile of 
pillows on display rack, rejection of 
testimony of witness who had visited 
store one day before accident, witness 
who had visited store from one week 
to two weeks after accident, and wit- 
ness who had visited store one week 
before accident and had stumbled over 
pillow, and all of whom would testify 
that pillows were piled up so that they 
would fall into aisle during customers’ 
handling of pillows, was discretionary. 
—Lee v. Meier & Frank Co., 114 P.2d 
te 

Tex.Civ.App. In action for injuries 
sustained by woman in fall on floor of 
physician’s office, exclusion of expert 
testimony as to the uneven condition 
of the floor some time after the fall 
was not error where there was direct 
evidence showing that a material 
change had occurred in the condition 
of the floor between time of fall and 
time that expert examined premises.,— 
Callison y. Red, 149 S.W.2d 153. 


803 
C.C.A.Utah. On question whether the 
conduct of others, a plan or system 
/ employed by them may be considered 
as evidence tending to show that the 
particular act of omission complained 
of was negligent in that an ordinarily 
prudent person under like or similar 
circumstances would have acted or not 
have acted in the same way, it is for 
the jury to accept or reject the con- 
duct, plan or system of others in its 
discretion in the application of those 
facts to the standard of care enunciat- 
ed by the court.—Brigham geal Uni- 
versity v. Lillywhite, 118 F.2d 836. 

Evidence of the conduct of others 
in the same or similar circumstances is 
admissible in a negligence case merely 
as some evidence of the nature of the 
thing in question because it indicates 
what is the influence of the thing on 
the ordinary person in that same situa- 
tion, and it should not be taken as 
fixing a legal standard for the con- 
duct required by law.—Brigham Young 
University v. Lillywhite, 118 F.2d 836. 

Where the introduction of evidence 
of the conduct of others in the same 
or similar circumstances would result 
in a confusion of issues in a negli- 
gence case or inject many new con- 
troversial points collateral to the is- 
sues, or if it would tend to generate 
surprise or undue prejudice dispro- 
portionate. to the usefulness of the 
evidence, it should not be admitted,— 
Brigham Young University v. Lilly- 
white, 118 F.2d 836, : 

Cal.App. Where issue is one of neg- 
ligence in performance or failure to 
perform some act, evidence of ordinary 
practice and custom which is generally 
followed in performance of such act 
under same or similar circumstances is 
competent.—Burke y. John EH, Marshall, 
Inc., 108 P.2d 738. . 

Cal.App. In actions against airline 
company and terminal company for 
wrongful death of one passenger and 
for injuries sustained by another in 
airplane crash, testimony offered as to 
what was customary in connection with 
procedure to “land down through with 
aid of radio range’, and as to cus- 
tom among pilots in matter of calling 
for localizer beam on an instrument ap- 
proach was properly rejected, since is- 
sue involved was conduct on particular 
occasion.—Johnson v. Western Air Ex- 
press Corporation, 114 P.2d 688. 


\ 


un 


_N.Y.App.Div. In business guest’s ac- 
tion for injuries allegedly sustained as 
result of fall on wax on floor of tele- 
phone company’s place of business, tes- 
timony concerning how other parties 
apply wax in their business was inad- 
missible.—Rainville v. New York Tel- 
ephone Co., 22 N.Y.S.2d 877. 

N.Y.Sup. When a question of negli- 
gence is involved, evidence of general 


Roti. wo 
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custom and usage by others engaged in. 


same trade or business as defendant 
is competent to show exercise or failure 
to exercise ordinary care, and such eyvi- 
dence, if available, is admissible to es- 
tablish not only a‘standard of construc- 
tion and equipment but also a stand- 
ard of conduct in proper use of equip- 
ment.—Levy |v. Cascades Operating 
tobe 27 N.Y.S.2d 258, 176 Misc. 
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R.I. In action for injuries to one 
falling down basement stairs in de- 
fendant’s office building, admission of 
plaintiff's testimony as to building su- 
perintendent’s statement, which was 
open to at least two reasonable mean- 
ings, one of which would relate to or 
bear on notice to defendant/of danger- 
ous condition existing in connection 
with such stairs, was proper and not 
prejudicial to defendant.—Hayman vy. 
Union hed aan a pe A,2d' ‘30. 


D.C.N.Y. In accident case, plaintiff ig 
entitled’ to prove defendant’s notice and 
knowledge of inherent dangers by proof 
of prior accidents under substantially 
similar conditions.—Brenner y. Menaker, 
36 F.Supp. 16. 

The jury may consider upon question 
of negligence testimony relating to prior 
accidents of a like or similar character 
occurring under same_ conditions.— 
Brenner v. Menaker, 36 F.Supp. 16. 

Ala. Where issue relates to inherent 
dangerous character of a place, especial- 
ly when it is not obviously dangerous 
to a person going over that place in 
exercise of care required by law, it is 
competent to prove either that other 
persons were, or that no one else was, 
caused to sustain accident under similar 
conditions at_that place,—City of Bir- 
mingham y. Levens, 200 So. 888. 

Cai.App. In invitee’s action for in- 
juries sustained in 1937 when invitee 
fell while descending stairs, evidence 
that in 1927, 1932, and. 1935 invitee 
lost her footing and by virtue thereof 
had a fall and received some injury 
was properly excluded.—Moore  y. 
Marshall, 107 P.2d 89. 

ilLApp. Evidence of prior accidents 
occurring at the same place, or with 
the same instrumentality, are admissi- 
ble, as tending to show that the com- 
mon cause of such accidents was a 
dangerous’ and unsafe condition, and 
the frequency of such accidents also 
tends to raise presumption of knowl- 
edge of offending parties.—Linneen v. 
City of Chicago, 34 N.H.2d 100, 810 Ill. 
App. 274 


N.Y.App.Div. In action for damages 
resulting from injuries sustained by 
plaintiff as result of carpet on movy- 
able bandstand appliance or platform 
and step, slipping under her foot as 
she stepped on the stand, causing her 
to fall, exclusion of evidence that there 
had been no, prior accidents and no 
prior complaints of the bandstand ap- 
pliance and the carpet covering there- 
of was error.—Fay v. McNamara, 28 N. 
Y.S.2d.530, 262 App.Div. 875. 


N.Y.Sup. The admission of evidence 
of prior accidents was error, and such 
error was prejudicial to defendant, in 
view of the closeness of the factual 
dispute.—Sass v. Brooklyn & Queens 
Transit Corporation, 24: N.Y.S8.2d 663. 

Or. In action for death of customer 
who tripped over pillow which had 
fallen into aisle of store from pile of 
pillows on display rack, rejection of 
testimony of witness who had visited 


store one day before accident, witness » 


who had visited store from one week 
to two weeks after accident, and wit- 
ness who had visited store one week 
before accident and had stumbled over 
pillow, and all of whom would testi- 
fy that pillows were piled up so that 
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they would fall into aisle during cus- 
tomers’ handling of pillows, was dis- we f 
cretionary.—Lee v. Meier & Frank Co., i 
114 Pi2d136.- = ) 5 tee rk 
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Cal.App. In action for injuries to 
bank’s customer who fell on wet floor 
of banking room, evidence that witness 
had slipped on floor involved some 11 ° ; 
months prior to accident was improper- 
ly admitted in absence of showing that — 
former accident occurred under stb-: 
stantially the same circumstances.—Neil 
vy. Bank of America Nat. Trust & Sav- 
ings’ Ass'nj)!104 sP.2d* £07, = i , 
818 iP 
Ala. In action against building own- _ 
er for injuries to invitee evidence that — 
defendant, after accident, did some act 
intended to make location thereof safer 


prove some other disputed issue, such — 
as identity of ownership or control of 
locus, and to contradict or impeach wit- 
ness or lessen weight of his expert 
opinion.—Norwood Clinic y. Spann, 199 
So. 840, 240 Ala. 427. ot Sea 
Cal.App. In action for injuries sus- 
tained when plaintiff slipped and fell 
on waxed floor in defendants’ store, 
evidence that defendant company 
stopped waxing the floor after the 
accident happened was inadmissible— 
Hatfield v. Levy Bros., 112 P.2d 277. 
Evidence of precautions taken or re- | 
pairs made subsequent to happening of 
accident is inadmissible to show neg-— 
ligence at the time of the accident.— 
Hatfield v. Levy Bros., 112 P.2d 277. — 
Or. In action for damages resulting 
from a fire allegedly caused by negli- 
gence of defendants in failing to use 
sheets of asbestos for purpose of pro- — 
tecting wall while using welding torch, — 
evidence of defendants’ subsequent use 
of asbestos for protection against fire 
was inadmissible to show prior negli- — 
gence, and it was proper for court on ; 
its own motion to withdraw testimony 
that defendant returning to plant about 
six weeks after fire used asbestos to. 
protect wall ‘against fire.—Hrickson’s 
Dairy Products Co. vy. Northwest Baker 
Ice Machine Co,, 109 P.2d 53. atte 
In action for damages resulting from 
a fire allegedly caused by negligence of 
defendants in failing to use sheets of 
asbestos for purpose of protecting wall ; 
while using welding torch, defendants’ ; 
subsequent use of asbestos for protec- ry 
tion against fire did not constitute an He 
implied admission by defendants that. 
they had been negligent.—Hrickson’s ig 
Dairy Products Co. vy. Northwest Baker 
Ice Machine Co., 109 P.2d 53. 
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C.C.A.I11. In action against company ' 
operating store in Illinois by customer: iy 
who fell down stairway which was wet 
and slippery from water and snow that 
had been tracked into store by other 
customers, evidence was insufficient to 
disclose such negligence on part of the 
company, and freedom from negligence 
on part of the customer, as to justify 
judgment for customer.—Brunet y, §. 
S. Kresge Co., 115 F.2d 713. 

C.C.A.Mo. Speculative remark of 
store employee that. someone evidently 
had been negligent in failing to remove 
dangerous condition in entryway to 
store causing plaintiff to fall did not 
support inference of his prior knowl- 
edge of existence of dangerous condi- 
tion.—Campbell v. F. W. Woolworth 
& Co., 117 F.2d 152. 

In action by customer falling on 
slippery spot in entryway to store, on 
question of whether store owner should 
have known of slippery spot and re- 
moved it or warned customer, evidence 
was insufficient on which to base an es- 
timate of length of time that slippery 


. spot remained in entryway before ac- 


cident.—Campbell vy. F. W. Woolworth 
& Co., 117 F.2d 152. 

In determining whether’ slippery 
spot on which customer fell was there 
long enough for store owner to have 
known of it, court could not’ specu- 
late on length of time necessary for 
spov of tobaeco juice, which customer 
testified was cause of fall, to dry 


- defendant’s 


- room 
without warning, and without obsery- 
-_- ing whether it would run into anyone 
' walking along corridor and that own- 


S's 
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round the edges as it appeared to her. 
—Campbell vy. F. W. Woolworth & Co., 
117 F.2d 152. 

G.C.A.Tenn. In action for death of 
intestate who went into unlighted ves- 
tibule of defendant’s building to de- 


liver food and drink to defendant’s em- 


ployee working on fourth floor in re- 
‘sponse to employee’s request and fell 


down elevator shaft, evidence was suf- 
ficient for jury to find that door to 


shaft was open when intestate entered 
unlighted vestibule and that  intes- 
tate’s death was proximately caused by 
negligence.—McCowat-Mer- 
cer Printing’ Co. v. Taylor, 115 F.2d 
868, affirming Taylor v. McCowat-Mer- 


2 cer Printing Co., 27 F.Supp. 880. 


D.C. In invitee’s action against 
sustained 


D.C. 


store owner for _ injuries 


when struck by loaded merchandise 


truck being pushed by employee; evi- 


dence was sufficient to justify finding 


that employee pushed truck from store- 
into corridor without looking, 


er was therefore negligent.—George v. 
Sears, Roebuck & Co., 36 F.Supp. 633. 
-D.C.D.C. Evidence that clothes rack 
on which dresses were displayed, which 


was so close to change in floor level 


that as customer faced the rack, select- 


ed a dress therefrom, turned to get a 
better light on it and then took a step, 


she fell down the steps leading to low- 
er level of floor, was in its usual posi- 
tion so that the store had notice of the 
position of the rack, was sufficient to 
suStain judgment for a customer for 
injuries sustained in the fall.—Cheney 


_ vy. S. Kann Sons & Co., 37 F.Supp. 493. 
 D.C.NLY. 
tablish that pipe elbow was defective, 


Evidence held not to es- 


as ground. for recovery from manu- 
facturer. by workman injured in fall 
allegedly caused by breaking of elbow, 
—Lee vy. Walworth Co., 1 F.R.D. 569. 
' D.C.Pa. Evidence held to authorize 


recovery from corporation which main-— 
- tained commercial 


landing field, for 
damages to airplane in landing caused 
by unmarked defect in field.—Beck y. 
Wings Field, 35 F.Supp. 953, 

’ Ala. In action for injuries to cus- 
tomer of gasoline filling station by 
slipping on greasy spot on step of sta- 
tion, evidence held sufficient to sustain 
verdict for plaintiff on theory of neg- 
ligence of.operators of station in per- 


: -mitting greasy spot to remain on step 


after they had been charged with notice 
‘thereof._—Standard Oil Co. vy. Gentry, 
1 So.2d 29. 

_ Ark. ‘here is a presumption in an 
action for injuries that defendants were 
not negligent, and the purden rests up- 
on compiaining party to, show by a 
preponderance of the evidence that de- 
tfendants were negligent.—D. F. Jones 


Const. Co. v. Mize, 146 S.W.2d 709. 


‘Cal. To authorize a recovery in an 
action based on negligence, there must 
be substantial proof of negligence.— 
Juchert v. California Water Service Co, 
ae P.2d 886, prior opinion 97 P.2d 
259. 


Where a plaintiff in an action based 
on negligence has failed to make out 
a case for the jury on either of two 
theories or establishes neither of two 
inconsistent inferences, no recovery can 
be had.—Juchert vy. California Water 
Service Co., 106 P.2d 886, prior opin- 
ion 97 P.2d 259. 


Cal.App. In action by invitee against 
owner or occupant of premises for in- 
juries occasioned by unsafe condition 
of premises, recovery cannot be had 
when owner or occupant has no 
knowledge of danger, where invitee has 
such knowledge, where danger is ob- 
vious, or where invitee is guilty of 
contributory negligence, but it ig not 
necessary to recovery that invitee prove 
all of such elements or that he prove 
any one of them by direct and positive 
evidence, proof of circumstances from 
which a reasonable inference may be 
drawn being sufficient.—Morton — y. 
Manhattan Lunch Co., 106 P.2d 212. 

To prove negligence, plaintiff must 
rely upon application of inferences and 
presumptions, and inferences constitute 
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NEGLIGENCE 
a recognized class of indirect evidence 
which is as satisfactory evidence of ul- 
timate fact to be proved as is direct 
and positive evidence of such fact.— 
Morton v. Manhattan Lunch Co., 106 
Pi2d 21-2. 

Cal.App. In drug store patron’s ac- 
tion against the store, subcontractor in 
charge of electrie welding operations in 
store, and _ subcontractor’s employee 
who did the welding, for injuries sus- 


‘tained in fire in store, patron had bur- 


den of proving by a preponderance of 
the evidence that defendants’ negli- 
ence was the proximate cause of the 

re.—Bartholomai vy. Owl Drug Co., 108 
P.2d 36. 

In drug store patron’s action against 
the store, subcontractor in charge of 
welding operations in store, and sub- 
contractor’s employee who did _ the 
welding, for injuries sustained in fire 
in store, where there was no evidence 
that false ceiling which was construct- 
ed of 2 by 12 inch planks covered on 
under side with heavy paper and in 
which fire started and above which 
welding was being done, was erected 
by or under direction of defendants or 
that they had knowledge of inflamma- 
ble nature of planks, and there was no 
evidence that welding apparatus was 
operated in a negligent manner, evi- 
dence sustained finding for defendants 
on ground fire was not proved to have 
been proximately caused by any -negli- 
gence of defendants.—Bartholomai v. 
Owl Drug Co., 108 P.2d 36. - 


Cal.App. In action for injuries sus- 
tained when restaurant patron slipped 
and fell while arising from stool on 
terrazzo. platform which had _ been 
mopped while patron ate, evidence war- 
ranted finding that restaurateur was 
negligent in allowing platform to be so 
wet as_ to lubricates it when patron 
pen iene te 3 v. McDonnell, 109 P.2d 


Cal.App. The rule that a plaintiff 
must prove in a personal injury action 
that the negligence of the defendant is 
the proximate cause of.the injury suf- 
fered does not require demonstration of 
the connection between the proved neg- 
ligence and the resultant. injury.—Red- 
mond vy. City of Burbank, 111 P.2d 375. 


The rule that a plaintiff must prove 
that the negligence of the defendant is 
the proximate cause of the injury suf- 
fered does not require that an eyewit- 
ness be produced to testify directly to 
the fact, and circumstantial evidence 
alone, if convincing, is sufficient.—Red- 
mond v. City of Burbank, 111 P,2d 375, 


Colo. To sustain charge of negli- 
gence as basis for a legal remedy, it 
must be fortified by reasonable certain- 
ties and not left open to conjecture and 
speculation.—O’Connor v. Boulder Colo- 
rado Sanitarium Ass’n, 111 P.2d 633. 

Ga.App. EHEyidence warranted recoy- 
ery from: lumber company and fireman 
for residence destroyed in fire, on 
ground that fire resulted from. live 
sparks or coals emitted from sawmill 
smokestack as result of improper fir- 
ing of boiler with defective screen or 
spark arrester on smokestack, of which 
fireman and company had notice.—A. 
C, Alexander Lumber Co. y. Living- 
ston, 12 8.E.2d 89, 63 Ga.App. 733. 

Il.App. Evidence authorized recov- 
ery for damage to brick house on 
ground that water company digging 
trench for water main bi, feet from 
nearest wall of house used gasoline- 
powered digging machine, operation 
and vibration of which caused house 
to vibrate and walls and ceilings to be 
cracked.—Machac v. East St. Louis & 
Interurban Water Co., 30 N.E.2d 513, 
307 IlLApp. 540. 

Il.App. Evidence that store owner 
had invited. public to attend grand 
opening, and in response to such invi- 
tation two minors appeared and while 
waiting to be admitted to store and 
while in exercise of due care, a plate 
glass window which was in defective 
condition fell upon them, and that there 
was a large crowd pushing forward in 
an endeavor to get in store, supported 
finding of store owner’s negligence, not- 
withstanding that there were police 
officers to control crowd.—McHugh vy. 


“8 


) forage 


‘ Hirsch Clothing Co., 31 N.H.2d 326, 308 _ 
DLApp. 272. t RDU eh eT 

Iu.App. Evidence authorized recov- 
ery. against city for injuries sustained 
by child when newstand around which 
she was playing fell upon her, on 
ground that newstand which had a 
sloping roof which gave it the appear- 
ance of a house or shed which ap- 
pealed to children as a miniature house 
and which was top-heavy and inade- 
quately. fastened to sidewalk was not 
only a nuisance but an ‘attractive nui- 
sance’’.—Harrison v. City of Chicago, 
31 N.B.2d 359, 308 Ill.App. 263. : 

La.App. That thousands. of people 
walked over slab covering step leading 
from department store to sidewalk, 
that they had been doing that for 
many years, and that there had been 
no complaints. and that no accident 
had occurred, constituted a strong cir- 
cumstance which court was required 
to consider in determining condition 
of step on issue of liability of depart- 
ment store owner for death of patron 
who allegedly slipped on slab in pro- 
ceeding to sidewalk.—Lawson v. D. H. 
Holmes Co., 200 So. 163. 

A department store owner was not 
liable for death resulting from injuries 
to patron who allegedly slipped in 
broad daylight when it was raining on 
iron slab covering step leading to side- 
walk, where evidence failed to show 
that passageway provided by owner 
for use of patrons was unsafe or dan-. 
gerous.—Lawson y. D. H. Holmes Co., 
200 So. 168. 

La.App. Evidence failed to establish 
that repairs to house which were made 
by contractor upon request of one of 
the co-owners were defective or im- 
properly done so as to entitle other co- 
owners to recover damages therefor.— 
Pierce v. Robertson, 200 So. 669. ; 

Evidence established that wallpaper 
on house which was repaired by con- 
tractor. at request of one of the co-. 
owners, was damaged as a result of 
negligence of the contractor in failing 
to protect the interior of the home from 
rain after he took the roof off the. 
house, so as to entitle the remaining co- 
owners to $25 damages.—Pierce v. Rob- 
ertson, 200 So. 669. 

Mass. In personal injury suit, plain- 
tiff need not introduce evidence ex- 
cluding every possibility that accident 
may have happened through some 
other cause than defendant’s negli- 
gence, but is bound to introduce suf- 
ficient evidence to remove cause from 
realm: of speculation and give it a 
solid foundation on facts for harmful 
effect of which defendant is respon- 
sible, and some negligence must be 
shown.—Mucha Vv. Northeastern 
Crushed Stone Co., 30 N.H.2d 870, 307 
Mass. 592 

Mass. In action for damage _ to 
building by fire alleged to have been 
negligently set by defendants who 
were cutting pipe in basement with 
acetylene torch eight or ten inches be- 
low beams which after fire were found 
most charred directly over pipe being 
eut, evidence warranted finding for 
plaintiff on ground defendants were 
guilty of negligence which caused fire. 
—Home Sav. Bank y. Savransky, 30 N. 
H.2d 881, 307 Mass. 601. 


In action before court without a jury 
for damage to building by fire alleged 
to have been negligently set by defend- 
ants who were cutting pipe in base- 
ment with acetylene torch eight or ten 
inches below beam which after fire 
was found most charred directly over 
pipe being cut, evidence was sufficient 
to sustain a finding for defendants, 
and refusal of defendants’ request for a 
ruling to that effect was error, not- 
withstanding court’s general finding for 
plaintiff—Home Sav. Bank vy. Savran- 
sky, 30 N.W.2d 881, 307 Mass. 601. 

In action for damage to building by 
fire alleged to have been negligently 
set by defendants, there could be no 
recovery without proof of negligence.— 
Home Say. Bank y. Savransky, 30 N.B. 
2d 881, 307 Mass. 601. 

Mass. In action against construction 
company for injuries sustained when 
plaintiff was struck by falling bags of 
cement while sitting on platform on 
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; concerning whether company 
had employment for plaintiff, verdict 
for plaintiff was proper under evidence 
that company had possession and con- 
trol of scene of accident, and that 
plaintiff. acted reasonably in going to 
platform, and that plaintiff was upon 


platform in accordance with company’s . 


invitation, and that company knew or 


bags was insecure and should have 
warned plaintiff of danger of which he 
was ignorant.—Hart v. M. S. Kelliher 
Co., 31 NvE.2d 519, 308 Mass. 213. 
Mich. In action for injuries to one 
picking cherries, purchased by him 
from defendant, when ladder supplied 
_by defendant’s overseer tipped over, 
failure of plaintiff, his attorney and 
engineer to measure angle, formed by 
front leg and platform of ladder exam- 


‘several months after accident and 

_ measured as basis for construction of 
.amodel admitted in evidence as sub- 
stantial facsimile of ladder which fell, 

' was not fatal to plaintiff’s case, .as 
weakening effect of such failure on 
plaintiff’s claim that such angle on 
ladder in evidence was same as that on 
ladder which fell was for jury to de- 
termine.—Finch v. W. R. Roach Co., 
295 N.W. 324, 295 Mich. 589. ; 


Mich. Evidence held not to authorize 
recovery from construction company by 
one who was struck by pieces of wire 
which was being forced through con- 
duits by air pressure, in absence of 
showing of construction company’s 
negligence as proximate cause of inju- 
ries.—Schultz v. Sollitt Const. Co., 295 
N.W. 585, 296 Mich, 125. 

Mo.App. Negligence may be shown 
by fair inference.—Baird v. National 
Health Foundation, 144 S.W.2d 850. 

Mo.App. Where evidence in a negli- 
gence action justifies two inferences, 
and one of the inferences would justify 
a verdict for plaintiff and the other 

- would not, plaintiff’s case must fail._— 
as Pietraschke vy. Pollnow, 147 S.W.2d 
eee. ‘ 

Mo.App. If injury may have result- 

ed from one of two causes for one of 

’ which, and not the other, defendant is 
liable, plaintiff must show with rea- 
sonable certainty that cause for which 
defendant is liable produced result, and 
if evidence leaves it to conjecture, 
plaintiff must fail—Pietraschke vy. Poll- 
now. 147 S.W.2d 167. 

Mo.App. 
suing for injuries sustained when she 
slipped on floor of store to prove charge 
of negligence on which she relied by 
greater weight of credible evidence to 
jury’s reasonable satisfaction.—Perring- 
er y. Lynn Food Co., 148 S.W.2d 601. 

N.J. In action for injuries caused by 
defendant’s negligence, where the evi- 
dence is equally consistent with the 
absence as with the existence of neg- 
ligence on the part of defendant, plain- 
tiff must fail.—Grugan v. Shore Hotels 
Finance & Exchange Corporation, 18 
A.2d 29, 126 N.J.L. 257. 

N.Y. Circumstantial evidence is suf- 
ficient if it supports the inference of 
causation or of negligence, even though 
it does not negative existence of remote 
possibilities that injury was not caused 
by defendant or that defendant was 
not negligent, and it is enough that 
plaintiff shows facts and conditions 
rom which negligence of defendant 
and causation of accident by such neg- 
ligence can be reasonably inferred.— 
Dillon v. Rockaway Beach Hospital & 
Dispensary, 30 N.E.2d 873, 284 N.Y. 

, 1%6, reversing 21 N.Y.S.2d 502, 259 
/ App.Div. 1033. 


N.Y.App.Div. In action for negligent 
death, plaintiff to discharge his burden 
of,.proving defendant’s negligence and 
that;,,such negligence was proximate 
CASE oPf. death, need only prove facts 
Bier conesiGns from which negligence 
of defendant and causation of death by 
that;;pegligence may be reasonably in- 
fer, and, is not required by such 
pra te papiede every other possible 
cause ;er peint out the particular act 
or, omissign sof defendant which caused 


n work while waiting for in- - 


should have known that pile of cement — 


ined by them on defendant’s premises . 


Burden was on customer » 
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the injury.—Allen vy. Stokes, 23 ‘N.Y.S. 


2d 443, 260 App.Div. 600. eis 

N.Y.App.Div. Evidence held not. to 
show that, as contended, an X-ray ma- 
chine, when causing burns on the 
hands of a surgeon while performing 
operations, was operated exactly as 
when demonstrated by the manufactur- 
er’s representative, as regards the man- 
ufacturer’s liability for the _injuries.— 
O'Connell v. Westinghouse X-Ray Co., 
24 N.Y.S.2d 268, 261 App.Div. 8, re- 
versing 16 N.Y.S.2d 54. 

N.Y.App.Div. An operator of a fish 
and meat market was not liable for in- 
juries sustained by plaintiff who 
slipped and fell on a slippery spot on 
the floor in absence of evidence of ac- 
tual or constructive notice to operator 
of alleged slippery condition or that 
operator created such condition.—Hld- 


ridge v. Mike’s Meat Market, 25 N.Y. 


S.2d 156, 261 App.Div. 903. 
N.Y.App.Div. In action against. city 
and individual: for wrongful death as 
result of defendants’ negligence, judg- 
ment dismissing complaint on merits 
was affirmed in so far as judgment 
favored city and reversed with new 
trial in so far as judgment favored 
individual defendant, where plaintiff 
failed to establish a cause of action 
against city, but did establish a prima 
facie cause of action against individual 
defendant.—Gershon y. City of New 
aa 25 N.Y.S.2d 201, 261 App.Div. 


N.Y.App.Diy. Evidence that plaintiff 
with others was removing counter from 
basement of store, that counter was be- 
ing rolled toward or into a chute ex- 
tending from basement level to street, 
that an employee of express agency 
sent a box of merchandise down the 
chute from street, and that the box 
struck plaintiff in the back throwing 
him against the counter and inflicting 
numerous injuries sustained recovery 
therefor from the agency.—Christopher 
vy. Railway Exp. Agency, 25 N.Y.S.2d 
848, 261 App.Div. 1017. 


N.Y.City Ct. In negligence action, 
plaintiff is not required to furnish evi- 
dence excluding every possibility incon- 
sistent with his claim.—Atrick v. Belle- 
court Realty Corporation, 21 N.Y.S.2d 

tite 

N.Y.City Ct. Mere surmise, conjec- 
ture, or suspicion is not ‘‘evidence” 
which will authorize recovery in an ac- 
tion for injuries—Berenson v. Minov 
Realty Corporation, 22 N.Y.S.2d 472. 

N.C. Where one member of court 
was not sitting and the remaining six 
were evenly divided in opinion, judg- 
ment dismissing complaint for personal 
injuries allegedly caused by defendants’ 
negligence was affirmed and would 
stand as decision in case without’ be- 
coming a precedent.—Pafford v. J. A. 
Jones Const. Co., 11 S.E.2d 548. 


N.C. To establish “actionable negli- 
gence,” plaintiff must show by greater 
weight of testimony that there has 
been a failure to exercise “proper care’”’ 
in performance of some legal duty 
which defendant owed plaintiff under 
circumstances in which they were 
placed, “proper care” being that degree 
of care which a prudent man would use 
under like circumstances and charged 
with a like duty; and that such negli- 
gent breach of duty was the “proxi- 
mate cause” of the injury, a cause that 
produced the result in continuous se- 
quence and without which it could not 
have occurred, and one from which 
any man of ordinary prudence could 
have reasonably anticipated that injury 
might follow the wrongful act.—Becht- 
pee vy. Bracken, 11 S.H.2d 721, 218 N.C. 
615. 

N.C. There must be legal evidence 
of every material fact necessary to sup- 
port a verdict for plaintiff in a negli- 
gence case, and the verdict must be 
grounded on a reasonable certainty as 
to probabilities arising from a fair con- 
sideration of the evidence, and not a 
mere guess, or on possibilities.—Mills v. 
Moore, 12 S.H.2d 661, 219 N.C. 25. 

Ohio App. Liability for ‘‘negligence’’ 
is based upon conduct involving unrea- 
sonable risk to another which must be 
established by affirmative evidence tend- 


ing to show that such conduct falls 
below standard represented by conduct © 
of reasonable men under similar cir- — 
cumstances, and such rule applies to | 
a situation involving a nuisance.—Carr pa 
Vv. Hox, 317N.Hi2d3713: : Pea 
Ohio App. Evidence held to warrant 
recovery by customer from store owner 
for injuries suffered in fall, on ground 
that oil on floor was negligently applied 
and in dangerous condition.—Molnar y. ~ 
Spe Stores Corporation, 33 NH. 
Okl. Where cause and extent of dis- 
ability, alleged to have resulted from 
negligent act, is of such nature as to 
require testimony of expert medical 
witnesses, proof thereof must be made 
by such witnesses, but ultimate conclu- 
sion and question of proximate cause 
remain with trier of facts—Oklahoma 
ature Gas Co. vy. Graham, 111 P.2d _ 


Pa. In action for injuries inflicted 
by falling strip of vitrolite glass which 
had formed a part of facing of build- — 
ing some 15 feet above pavement, tes- 
timony of civil engineer that safe con- 
struction required that glass be sup- 
ported by steel angles or hooks  ~— 
anchored into wall and that it be | 
caulked around edges, and that pic-. 
ture, which was small and apparently 
none too clear, indicated that no sup- 
porting angles had been used and that — 
glass had been attached only by press- _ 
ing it into adhesive material applied — 
to face of building was insufficient to 
establish negligence of occupier of — 
Bee the v. Rand’s, 16 A.2d 
Pa.Super. Evidence that children in 
playing their games ran across lot on — 
which unoccupied building was located — 
was not evidence of use of premises in 
such a manner as to presuppose an in- 
vitation by the owner to use them as © 
recreation place or stamp them as a 
“playground” so as to render owner li- — 
able for injuries to children who were 
struck by bricks when part of the rear — 
wall of building collapsed while the 
children were running on the premises, Ke 
on ground that owner failed to use 
ordinary care to keep the premises in 
safe condition.—Riebel vy. Land Title — 
Bank & Trust Co., 17 A.2d 742, 143 Pa. 
Super. 136. : : 

Pa.Super. Hyidence was insufficient 
to sustain a finding that landowner 
should have known that part of rear 
wall of unoccupied building was not 
in safe condition, so as to render the 
landowner liable for injuries to chil- ye 
dren who were struck by bricks when : 
portion of wall collapsed while children — 
were playing on the premises.—Riebel 
v. Land Title Bank & Trust Co., 17 A. a 
2d 742, 143 Pa.Super. 136. 

Pa.Super. Where glass sash in an in- 
side partition in grocer’s place of busi- 
ness fell on head of business visitor 
who was. waiting for interview, the 
grocer was not liable for injuries sus- Pe 
tained by the visitor on ground that a 
grocer failed to attach a safety device to it 
the sash, in absence of evidence show- 
ing the cause of the fall of the sash 
and showing that reasonable inspection 
would have disclosed any defect there- 
in.—Hartman v. Miller, 17 A.2d 652, 143 
Pa.Super. 143. 

Hvidence that transoms installed by 
expert or by his direction were provid- 
ed with certain safety devices was not 
evidence of negligence of grocer in fail- 
ing to provide such devices for glass 
sash located in an_ inside partition, 
which fell upon and injured grocer’s 
business visitor, where tlhe transoms 
were not of a construction similar to 
that of the sash.—Hartman. v. Miller, 
17 A.2d 652, 143 Pa.Super. 143. 

Pa.Super. In personal injury action, 
evidence to justify recovery by plaintiff 
was required, not merely to establish 
an accident by which plaintiff was in- 
jured, but also that defendants’ negli- 
gence caused the accident.—Weightmap 
Hartman, 17 A.2d 680, 143 Pa.Super. 

R.I. One suing for negligent injury 
may prove negligence alleged and prox- 
imate cause of injury by circumstantiai 
evidence, but the resulting inferences 
must be based on other proved facts, 


/ 8883) 
since a plaintiff may not rely upon 
mere conjecture to establish any of the 
essential elements of the allegations 
relied on.—Nahigian v. Belcher & 
‘Loomis Hardware Co., 18 A.2d 388. 
‘ S.C. In determining if negligence is 
‘- inferable, all of the surrounding con- 
Psi ditions and circumstances must be tak- 
a en into consideration and if a reason- 
able inference: can be drawn from all 
‘ of the circumstances and conditions 
prevailing at the time of the alleged 
5 negligence that one charged therewith 
did not observe ordinary care, then it 
becomes a question for the jury to pass 
- ‘upon.—Shields v. Chevrolet Truck, 12 
ms SiHi2d 19,2195 S.C. 437. 
——--§.0. There must be some evidence 
of negligence as the proximate cause 
of an injury or damage before one 
 ~may be legally held liable therefor.— 
‘Shields v. Chevrolet Truck, 12 S.H.2d 
See, Ob S.C. 437. , i 
f _ Tex.Civ.App. Where evidence, if 
any, tending to establish negligence, 
‘amounted to no more than~a ‘‘scintilla 
of evidence,” the evidence would be re- 
garded as no evidence at all——Texas 
, a Consolidated Theatres v. Slaughter, 
+148 S.W.2d 659, error dismissed. 
 Tex.Civ.App. In negligence action, 
evidence must establish that acts or 
omissions alleged to be negligent have 
quality of negligence and were proxi- 
‘mate cause of the injury, in order for 
the acts or omissions to constitute a 
3 cause of action or a_defense.—Jennison 
vy. ‘Darnielle, 146 S.W.2d 788, error 
 .-granted. 1 2 
ie Tex.Civ.App. In action against own- 
er of store for injuries suffered by cus- 
tomer in fall, evidence held to authorize 
negative answer to special issue on 
_- whether plaintiff fell at the place and 
time specified, as basis for judgment 
for store owner.—Dunning vy. Popular 


< 
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_ Dry Goods Co., 146 S.W.2d 835, error 
dismissed. 
'Tex.Civ.App. In an action for negli- 


‘gence, it is as essential that there be 
competent evidence of causal connection 
between alleged negligent act or omis- 
sion and injury as that alleged negli- 
_ gent act or omission be established.— 
' Texas & N. O..R. Co. v. Young, 148 8, 
‘W.2d 229. 
Tex.Civ.App. In action for injuries 
- sustained by woman in fall on floor of 
physician's office, where there was no 
evidence that floor -was in a_ Slippery 
condition or was oily and slippery at 
' specified times, and there was evidence 
only that floor had been waxed some 11 
days, before fall and had been walked 
on by many people none of whom was 
' shown to have slipped or noted any un- 
usual condition about floor, evidence 
was insufficient to raise issue of negli- 
gence on ground that floor was oily 
; -* and slippery at time of fall.—Callison 
< i vy. Red, 149°S:w.2d ‘153. 


Wash. The jury may not enter into 
the realm of conjecture or speculation 
; in determining whether alleged negli- 
gence was proximate cause of acci- 
dent.—Johanson y. King County, 109 P. 
2d -307. 
ij Wash. The party alleging negligence 
4 has the burden of proving negligence 

by a preponderance of the evidence, and 
that burden remains on him throughout 
the case, and the party charged is not 
required to assume the burden of. prov- 
ing that he was not negligent but is 
only required in response to a prima 
facie case of negligence made. against 
him to come forward with evidence ex- 
| cusatory of his negligence to the point 
! of producing evidence sufficient to bal- 
ance the scales on that. issue.—Ameri- 
can Products Co. v. Villwock, 109 P.2d 
670, 132 A.L.R. 1010. 
Wash. A liability for injuries can- 
not be predicated upon conjecture or 
speculation but must be based upon 
actual proof both of negligence and of 
a causal relation between that negli- 
gence and the injury sustained.—Read 
vy. School Dist. No. 211 of Lewis Coun- 
Eyal 01.20) 179. 

Wyo. Mere conjecture was not suf- 
ficient upon which to predicate liability 
on part of defendant for injuries 
claimed to have been received by plain- 
tiff as result of defendant’s negligence, 


; 
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C.C.A.N.Y. In action by _ window 
cleaner employed by independent con- 
tractor against building owner, evi- 
dence showed that scaffold which fell 
was not supported by rope of ample - 
strength as required by New_ York 
statute and rule of New York Indus- 
trial Board, and hence building owner 
was liable. Labor Law N.Y. § 202.— 
Burris v. American Chicle Co., 120 F. 
2d 218, affirming 33 F.Supp. 104. . 

C.C.A.Okl. One alleging either pri- 
mary or contributory negligence ‘has 
burden of proving allegation by a fair 
preponderance of the evidence.—Okla- 
homa Natural Gas Co. v. McKee, 121 F. 
2d 583. 

C.C.A.Pa. Under Pennsylvania law, 
duty rests on plaintiff in negligence ac- 
tion to prove allegations of negligence, 
either directly or by proof of circum- 
stances from which an inference of the 
ultimate fact. of negligence may rea- 
sonably be drawn and generally the 
requirement of such proof cannot be 
met by an- inference of negligence 
drawn from the mere happening of an 
accident.—Sierocinski v, HE. I. Du Pont 
De Nemours .& Co., 118 F.2d 531. 

D.C.Mich. Under Michigan law, neg- 
ligence may be proved by circumstan- 
tial evidence.—O’Hara v. General Mo- 
tors Corporation, 35 F.Supp. 319. 

D.C.Mich. <A plaintiff who has been 
injured by a defective machine is not 
required to prove the particular part 
of the machine which was defective, if 
proof is such that a reasonable infer- 
ence can be drawn that some part was 
defective—O’Hara v. General Motors 
Corporation, 35 F.Supp. 319. 

Ark. A customer, injured by fall on 
store floor as result of slipping on for- 
eign object or substance, cannot recov- 
er damages from store owner, in ab- 
sence of substantial proof that such 
owner knew, “or in exercise of, ordi- 
nary care should have known, of. pres- 
ence of such object or substance.—Kro- 
ger Grocery & Baking Co. v. Dempsey, 
143 S.W.2d 564. : 

To recover from store owner for in- 
juries to customer, falling on store 
floor as result of slipping on foreign 
object, plaintiff must show by substan- 
tial testimony how long such object had 
been on floor or that it got there 
through defendant’s or its employees’ 
negligence.—Kroger Grocery & Baking 
Co. v. Dempsey, 143 S.W.2d 564. 

Ark, Where there are no eyewitness- 
es to injury, and cause thereof is not 
established by affirmative or direct 
proof, all facts established by the cir- 
cumstances must be such as to justify 
inference by jury that the negligent 
conditions alleged produced the in- 
jury complained of.—Arkmo Lumber 
Co, v. Luckett, 143 S.W.2d 1107. 

Negligence that is the proximate 
cause may be shown by circumstantial 
evidence as well as by direct’ proof.— 
Arkmo Lumber Co. v. Luckett, 143 §S. 
W.2d 1107. 

Cal. Evidence was insufficient to sup- 
port jury’s implied finding that general 
contractor knew of dangerous condition 
which caused injuries to subcontractor 
who fell when scantling which had been 
placed across open stair-well broke as 
subcontractor sought to ascend on 
scantling from one level to another, 
and hence conceal contractor could not 
be held liable for damages to subcon- 
tractor resulting from injuries.—Ding- 
man y. A. F, Mattock Co., 104 P.2d 26, 
superseding 96 P.2d 821. 

Cal.App. A bank’s customer could 
not recover for injuries resulting from 
fall by slipping on wet linoleum on 
floor of banking room after it had been 
raining, where there was no evidence 
that bank had actual or constructive 
notice of presence of wet and muddy 
footprints on the floor.—Neil v. Bank 
of America Nat. Trust & Savings Ass’n, 
104 P.2d 107. 

Cal.App. In action by invitee 
against owner or occupant of prem- 
ises for injuries occasioned by unsafe 
condition of premises, recovery cannot 
be had when owner or occupant has 
no knowledge of danger, where invitee 
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knowledge, where dange 
obvious, or where invitee is _ ty 
contributory negligence, but it is not 
necessary to recovery that invitee 
prove all of such elements or that he 
prove any one of them by direct and 
positive -evidence, proof of circum- 
stances from which a reasonable infer- 
ence may be drawn being sufficient.— 
Morton v. Manhattan Lunch Co., 106 
P.2d 212. { 


To prove negligence, plaintiff must 


rely upon application of inferences and 
presumptions, and inferences constitute 
a recognized class of indirect evidence 
which is as satisfactory evidence of ul- 
timate fact to be proved as is direct 
and positive evidence of such faet.— 
Morton y. Manhattan Lunch Co., 106 
P.2d 212, / 

Cal.App. In invitee’s action against 
occupant of premises upon which oc- 
cupant operated a restaurant for in- 
juries. allegedly sustained in fall while 
invitee was descending stairway from 
rest room, proof that dangerous condi- 
tion of premises was of long standing 
and was. known to occupant supported 
inference that occupant was negligent. 


—Morton v. Manhattan Lunch Co., 106 
P.2d 212. ik 
Cal.App. In invitee’s action for in- 


juries sustained -when invitee fell, just 
before noon, while descending a flight 
of stairs leading from second floor of 
building, evidence supported finding 
that stairway was dark and unlighted 
and that a landing was hidden by 
cours Moats vy. Marshall, 107 P.2d 


Cal.App. Evidence that floor of a 
store, which 
polished, was dangerously slippery, al- 
though it did not appear so, and that 
store employee, who fell, thereon, was 
not aware that work was in progress 
nor warned of dangerous condition, 
constituted substantial evidence sus- 
taining recovery by employee against 
firm engaged in refinishing floor for 
injuries sustained in fall on theory that 
condition of floor was a latent danger, 
of which the firm was aware, but 
failed to exercise reasonable care to 
warn injured employee thereof.—Davyis 
v. Duncan, 112 P.2d 300. _ ' 

Cal.App. In actions against terminal 
company for wrongful death of one 
passenger and for injuries sustained 
by another in airplane crash, evidence 
warranted implied finding of jury that 
terminal dispatcher had no duty to 
furnish localizer beam until after it 
was requested by pilot.—dJohnson v. 
Western Air Express Corporation, 114 
P.2d 688. 

Cal.App. A recovery for wrongful 
death of welder, caused by explosion 
of dehydrator tank upon which welder 
was working, could not be had on 
theory that defendants violated statu- 
tory and common law duties, where 
plaintiffs admitted that actual cause of 
explosion was not definitely and scien- 
tifically known, and hence to allow re- 
covery would base the judgment on 
mere conjecture. Code Civ.Proc. § 377; 


Gen.Laws 1937, Act 4916, § 3—Hinds ° 


v. Wheadon, 115 P.2d 35. 

Conn. In action for injuries from 
fall in defendant's store allegedly due 
to slippery condition of floor, where 
all the evidence offered as to dressing 
used on floor was to effect that it 
would not make floor slippery, even if 
jury disregarded such testimony they 


would not be justified in finding that ~ 


opposite was true.—O’Brien v. H 


Rp b 3 
Green Co., 20 A.2d 411, 128 Conn. 68, _ 


Conn. Plaintiff was not entitled to 
recover for injuries resulting from fall 
in defendant’s store allegedly due to 
slippery condition of floor, without 
proof that slippery condition had exist- 
ed for such length of time that store 
employees should in exercise of due 
care have discovered it in time to have 
remedied it, and verdict for plaintiff 
should have been set aside.—O’Brien vy. 


HH." L.- Green’ Co, 20° A:2d’' 411128 
Conn. 68. 
Conn, Wvidence held to authorize 


denial of recovery for burns suffered. 
by five-year-old child by fire in inein- 


erator on defendant's premises, on is- 


sues whether janitor on the premises 


er iS _ 
uilty of | 


was in process of being . 


ed fire, or should have taken precau- 
tions to prevent injury to children 
_ from fire started by them.—Botticelli 


ir ef r kne that wife 
other building had start- 


nitor *in 


v. Winters, 21 A.2d 381, 128 Conn. 210. 
_App.D.C. In action for injuries sus- 
tained by prospective customer who fell 
as he entered store through rear door, 
evidence that floor level of store was 
18 inches below level of entryway, that 
steps to the floor level were narrow, 
that door opened inward, that lighting 
was inadequate, and that one entering 
through doorway would be confronted 
by a balcony at about eye level, was 
sufficient to sustain finding that store 
operator was negligent in maintaining 
a condition of danger, particularly as 
te one who previously had not used 


_ and was not familiar with the entrance, 


—Young Men’s Shop y. Odend’Hal, 121 
F.2d 857. 

Fla. In action for injury to truck 
driver by breaking of rig tree used as 
mast in loading logs, conflicting testi- 
mony as to whether there was negli- 
gence in choosing of rig tree, in using 
unsound cables or guy wires and 


- whether skidder was negligently oper- 


ated by jerks and starts authorized 
finding that negligence existed in such 
particulars——Putnam Lumber Co. v. 
Berry, 2 So.2d 1383. 

Ga.App. Evidence that patient of 
ehiropractors came to building where 
treatments were given, that attendant 
at front door gave patient a smock 
and told her to go into dressing room 
and to undress, that patient went to 
doorway which she thought was that 
of dressing room and opened door, that 
it was dark within, that she reached 
in to find light switch and fell down 
what turned out to be basement stair- 
way and was injured. and that door- 
way to basement was right next to 
that of dressing room and had no 
warning sign, authorized finding that 
patient was injured as result of chiro- 
practors’ negligence, 
mand a finding that patient’s own neg- 
ligence caused her injuries. Code 1933, 
§ 105-401.—Lake v. Cameron, 13 8.H.2d 
856, 64 Ga.App. 501. ‘ 

La.App. In customer’s action 
against bank for injuries as result of 
a fall in underground passageway con- 
necting main lobby of bank with its 
cold storage vault, where evidence es- 
tablished that rugs in passageway were 
of a heavy type and could not slip, 
that they had been inspected only a 
few minutes before accident by a 
porter in charge of such work and 
had been found to be lying flat upon 
floor, and customer’s own testimony 
showed that she did not know what 
caused her fall, evidence failed to es- 
tablish that customer’s fall was result 
of bank’s negligence.—Relf v. Aitna 


_ Casualty & Surety Co., 1 So.2d 345. 


La.App. Evidence was insufficient to 
permit motorist to recover from service 
station proprietor for injuries allegedly 
sustained when motorist stumbled over 
grease rack while attempting to enter 
automobile which motorist had driven 
into station and which attendant had 
allegedly removed from position of 
safety to position of danger near rack, 
—Vanderdoes v. Rumore, 2 So.2d 284. 

La.App. Evidence, including  testi- 
mory of two witnesses that pile driver 
was stored in usual way of storing pile 
drivers when not in use, and that in 
their many years of experience they 
knew of only two cases of a pile driver 
being struck by lightning, established 
that owners of pile driver were not 
negligent in failing to ground metallic 
portion of pile driver when storing it, 
so as to be liable for death of one who 
was struck by bolt of lightning while 
seated under pile driver in order to 
take advantage of the shade therefrom, 
—O’Neill v. Hemenway, 3 So.2d 210. 

Mass. In action by customer for in- 
juries sustained from fall in defend- 


ant’s store on rainy day when cus- 


tomer slipped on mud or grease on 
floor, evidence that floor was wet did 
not warrant finding of negligence on 
art of defendant.—Livingston  v. 
riend Bros., 29 N.H.2d 193, 302 Mass. 
602. 


and did not de- . 
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_ Mass. In action by customer for in- 
juries sustained from fall in defend- 
ant’s store on rainy day when custom- 
er slipped on mud or grease on wet 
floor, evidence did not warrant a find- 
ing that defendant knew of the pres- 
ence of the mud or grease on the 
floor or that the mud or grease had 
been on floor for such a Jength of time 
that defendant, in the exercise of rea- 
sonable care for the safety of its, cus- 
tomers, should have known of its pres- 
ence. and removed it.—Livingston v. 
yniend, Bros., 29 N.H.2d 193, 302 Mass. 


Mass. In action against owner of 
premises on which house was being 
constructed, for injuries sustained 


when workman on adjoining premises 
was struck by board from house, evi- 
dence warranted finding that board had 
been cut off in course of constructing 
house and was blown or came from 
roof of house as result of negligence 
for which owner was_ responsible.— 
Conley v. Morash, 30 N.B.2d 224. 

In personal injury action, plaintiff is 
not bound to point out exact way in 
which accident occurred nor to exclude 
possibility that accident might have 
happened in some other way than that 
claimed by plaintiff, and plaintiff is 
only bound to show in evidence the 
greater likelihood that his injuries 
came from an act of negligence for 
which defendant is responsible than 
from a cause for which defendant is 
not liable.——Conley vy. Morash, 30 N.E. 
2d 224, 

Mass. Evidence held to authorize re- 
covery by employee from employee’s 
benefit association, for injuries suf- 
fered when struck by large steel lunch 
wagon pushed by association’s em- 
ployee, on issues of negligence and con- 
tributory negligence.—Moran. v. Plym- 
outh Rubber Co. Mut. Ben. Ass’n, 30 
N.H.2d 1238. jl 

Mass. Bvidence that candy, on which 
customer in defendant’s store slipped 
on a platform under defendant’s con- 
trol, was dirty and that floor around 
candy at the place of the skid mark 
was dirty, and that floor under candy 
was clean, was insufficient to show that 
candy had been on floor a_ sufficient 
length of time to enable defendant in 
exercise of due care to discover and re- 
move candy, precluding customer’s re- 
covery for injuries sustained when she 
slipped.—_Smail v. Jordan Marsh Co., 35 
N.H.2d 221, 309 Mass. 386. 

Mich. Negligence may be established 
by circumstantial. evidence and where 
the circumstances take the case out of 
the realm of conjecture and within the 
field of legitimate inferences from es- 
tablished facts, a ‘prima facie case” is 
made.—Curtis v. Sears Roebuck & Co., 
299 N.W. 706, 298 Mich. 539. 


Mo.App. In personal injury suit, 
though plaintiff may prove by circum- 
stantial evidence that accident was re- 
sult of defendant’s negligence, that is, 
by showing that accident occurred un- 
der such unusual circumstances that 
reasonable mind would infer defend- 
ant’s negligence therefrom, burden of 
proof remains with plaintiff through- 
out case.—Palmer v. Bein Water & 
Soda Co., 151 S.W.2d 548. 

Mo.App. In invitee’s action for in- 
juries sustained in fall while descend- 
ing step from employees’ recreation 
room in defendant’s store where invitee 
testified that she fell on the fourth 
step from the bottom and her husband 
fdcuified that defect he observed was 
approximately on the fourth step of 
stairway from top, and it appeared 
that there were seven or eight steps in 
the particular flight, there was no sub- 
stantial difference in testimony and 
defendant could not escape liability on 
ground that there was no evidence that 
defect existed where invitee said she 
fell.—Lewis v. National Bellas Hess, 
152 S.W.2d 674. 


Mo.App. In invitee’s action for inju- 
ries sustained in fall while descending 
steps leading from employees’ recrea- 
tion room in defendant’s store, evidence 
that doorkeeper or watchman actually 
went over the stairs 15 minutes before 
accident and that it was his duty to 


13 months after accident was sufficient: 


inna: S 


inspect pecuiteed, and that steps were — 
in the same condition as on night of — 
the accident for at least 17 years prior 
to date of trial which was had about a 


to show defendant had ‘notice’ of de- 
fect in stairs—Lewis v. National Bellas’ 
Hess, 152 S.W.2d 674. Ae re 
Mo.App. In action for injuries sus- 
tained by infant on escalator in store, 
evidence warranted finding that mov- | 
ing escalator was likely to attract a : 
small child’s curiosity and to cause it 
to put its hand upon moving step at 
point where opening was located, and — 
justified finding that escalator present- 
ed a condition of such dangerous natute __ 
to children of tender age that a reason- 
ably prudent person, exercising ordi- — 
nary care, would have anticipated such 
danger to a child and guarded against —_— 
it.—Graves v. May Department Stores 
Co., 153 S.W.2d 778. kcade 
Mo.App. Argument, that evidence 
showed that escalator on which child 
was injured was one which years of 
use had. proven to be safe for adult and 
ehild alike, was unavailing in view of 
evidence showing that escalator in ~ 
question had been in use only about 
seven months.—Graves v. May Depart- — 
ment Stores Co., 153. 8.W.2d 778. — 
Evidence that store patron’s 2%4- — j 
year-old child was between 15 and 20 ac 
feet away from escalator immediately “i 
prior to injury, and that patron had 
released child’s hand only a second be- 
fore she heard him scream, warranted 
inference that escalator with its moving 


steps and moving handrail upon being 
seen for the first time by child reason- — 
ably excited the child’s curiosity and 
attracted its interest, notwithstanding ~ sd 
evidence that child was injured while 
attempting to pick up a piece of paper 
from step of escalator.—Graveg v. May __ 
HA db ct Stores Co. 153 S.wi2d 
5 aa : é 
N.H. In action by customer against ney 


owner of store to recover damages for e 
personal injuries allegedly sustained by  __ 
the customer in a fall on a stairway 
which was allegedly constructed and 
maintained in a negligent manner, eyvi- : 
dence sustained referee’s finding that 
the owner of the store was negligent— 
ibe v. Sears, Roebuck & Co., 15 A2d ~— 

N.H. Where patron in order to 
charge defendant store owner with iy 
knowledge that vegetables might be ‘ 
found anywhere on floor develoned — 
theory that they might be tracked 
around store on shoes of customers 
but failed to eliminate possibility that 
patron had something on her foot 
when she fell, evidence ~was_ insuffi- 
cient to authorize recovery for injuries 
sustained in fall on ground that there it 
was some vegetable matter on floor 
where patron fell.—Jakel v. Brockel- 
man Bros., 21 A.2d 155. 

N.H. Where plaintiff after complet- 
ing transaction with defendant received 
permission to use toilet located in rear © 
of defendant’s store, evidence warrant- 
ed finding that hole in toilet floor ex- é 
isted, to defendant’s knowledge, for 
some appreciable length of time before 
accident happened, that defendant 
should have warned the plaintiff, but 
that, defendant failed to give warning 


of defect in the floor—Hashim vy. 
Chimiklis, 21 A.2d 166. 
N.H. In prospective customer’s ac- 


tion for injuries sustained in a fall 
while descending steps at side entrance 
to defendant’s store, evidence did not 
authorize recovery on ground that cus- 
tomer slipped.—Berquist v. F. u 
Woolworth Co., 21 A.2d 169, opinion 
adhered to 21 A.2d 726. 

Evidence did not authorize verdict 
for prospective customer in action for 
injuries sustained in fall on steps of 
defendant’s store, where customer 
claimed that injury was due to con- 
fusion caused by_ insufficient lighting 
near the steps and by slipping on wet 
surface of steps, especially where there 
was no showing of faulty construction. 
—Berquist v. F. W. Woolworth Co., 21 
A.2d 169, opinion adhered to 21 A.2d 
726. 

N.H. In prospective customer’s ac- 
tion for injuries sustained in fall on 
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steps while entering defendant’s store 
by a side entrance, where customer 
claimed that lighting near steps was 
insufficient, evidence of sufficient light 
was so conclusive as matter of common 
‘knowledge as to require rejection of 
evidence to contrary.—Berquist v. F. 
W. Woolworth Co., 21 A.2d 169, opin- 
ion adhered to 21 A.2d 726. 

Evidence did not authorize verdict 
for prospective customer in action for 
injuries sustained in fall on steps of 

_defendant’s store, where custemer 
claimed that injury was due to confu- 
sion caused by insufficient lighting 
near the steps and by slipping on wet 
surface of steps, especially where there 


was no showing of faulty construction. 
 —Berqguist v. F. W. Woolworth Co., 21 


A.2d 169, opinion adhered to 21 A.2d 
726. 
N.J. In action for negligence, plain- 


tiff must prove circumstances which 


render it probable and not merely pos- 
sible that defendant is at fault, but 
plaintiff is not bound to~exclude be- 
“yond a reasonable doubt inference that 


_ damage was due to a cause for which 


defenaunt is not responsible, and all 
that is required is that circumstances 
should be so strong that jury may 
properly, on ground of probability, ex- 
clude an inference favorable to defend- 
ant.—Steskovitz v. West End Building 
_ & Loan Ass’n of Newark, 15 A.2d 778. 
pa26 N.J:L.) 435. 
NJ. A restaurant owner was not li- 


able for injuries sustained by 72 year 


old female patron who fell on step in 
lavatory where evidence failed 
to show any negligence on part of 
 owner.—Hill v. Tung Wah Low, 19 A. 
2d 786, 126 N.J.L. 553. 
- N.J.Sup. Plaintiff could not recover 
‘from defendants for damages to his 
adjoining premises resulting when a 
hot water heater exploded because of 
Jack of water while plumber attaching 
heater to defendants’ oil burner was 
-ehecking its operation, where there was 
no proof that the explosion was due to 
defendants’ negligence or that the 
plumber was known to be an unskillful 
or improper person to do the work.— 
Latronica v. Damergy, 15 A.2d 763, 125 
N.J.L. 323 

N.Y. In action by window cleaner 
against owner of building and tenant 
for injuries sustained in fall while 
cleaning window when shutter bar gave 
way, evidence made out a prima facie 
case of common-law negligence against 
the tenant, notwithstanding that ten- 
ant had given no instructions as to 
manner of cleaning windows and had 
not attached shutter bar to the build- 
ig—Lowenhar v. Commercial Outfitting 
Co., 34 N.B.2d 876, 285 N.Y. 671, af- 
firming 21. N.Y.S.2d 112, 260 App.Div. 
211, appeal granted 22 N.Y.S.2d 927, 
260 App.Div. 809. 

N.Y.App.Div. In action for injuries 
sustained when plaintiff fell over a 
small dark colored ottoman in aisle in 
retail store which was dimly lighted 
and at point where there were no lights 
lighted, evidence sustained judgment 
for plaintiff—Drumm vy. Montgomery 
Ward & Co., 21 N.Y.S.2d 290, 259 App. 
Div. 1106, reargument denied 22 N.Y. 
S.2d 532. Appeal denied. 

N.Y.App.Div. Where there was proof 
that place where plaintiff fell on tile 
floor in lobby of defendant’s hotel on 
a rainy day was wet, but there was no 
proof of an accumulation of water 
or slush creating a dangerous condition 
or any proof of knowledge, actual or 
constructive, on defendant’s part of the 
existence of any such dangerous condi- 
tion, plaintiff could not recover for in- 
juries sustained.—Dolan y. Hotel Camp- 
bell, 22 N.Y.S.2d 9165. 

N.Y.App.Div. In action for negligent 
death, proof of defendant’s negligence 
and that such negligence was the proxi- 
mate cause of death may be established 
by circumstantial as well as direct evi- 
dence.—Allen v. Stokes, 23 N.Y.S.2d 
443, 260 App.Div. 600. 

N.Y.App.Div. In personal injury ac- 
tion wherein issues of fact regarding 
negligence of defendants and contribu- 
tory negligence of the plaintiff were 
fully litigated, evidence supported ver- 
dict of jury of no cause of action.— 


NEGLIGENCE. 
Anderson _v. Dodds, 27 N.Y¥.S.2d 315, 
262 App.Diyv. 795. pale “ 
N.¥.App.Div. A judgment in favor 
of administrator suing owner of build- 
ing for injuries sustained by de- 
cedent in accident in defendant’s build- 
ing was affirmed.—Stallone vy. Central 
Sav. Bank in the City of New York, 
27 N.Y.8.2d 905, 262 App.Diy. 733. 
N.Y.App.Diy. An administratrix was 
not ‘entitled to recover as a matter 
of law for injuries sustained by her 
intestate by reason of falling in a yard 
controlled by defendant, where proof 
disclosed no negligence on defendant’s 
part causing the accident and failed to 
establish that intestate was free from 
contributory a NE So meet J ent 
Shapiro, 28 N.Y.S.2d 320, 262 App.Div. 
865. j 
N.Y.App.Div. In action for injuries 
alleged to have been _ sustained be- 
cause of fall on floor in men’s room 
of defendant’s restaurant, of which 
plaintiff was patron, verdict for plain- 
tiff held against weight of evidence on 
question whether plaintiff fell and was 
injured in such 'room.—O’Connor_v. 
Normond Restaurant, 28 N.Y.S.2d 570, 


.262 App.Div. 882. 


N.Y.App.Div. Evidence of negligence 
of defendant was insufficient to sustain 
judgment for injuries caused by ex- 
plosion of a bottle of soft drink.— 


Zieba v. Pepsi-Cola Co., 28 N.Y.S8.2d 
822, 262 App.Div. 822. 
N.Y¥.Sup. Where plaintiff's proof 


showed that ice on step resulted from 
uction of elements, and that defendants 
had no reasonable opportunity to re- 
move it, judgment in favor of plaintiff 
would be reversed and judgment direct- 
ed, for defendant.—Ciaccio vy. Gordon, 
29 N:Y.S.2d 230. .f 

N.Y.Sup. A painting contractor who 
was engaged to paint plaintiff’s apart- 
inent in leased premises and the out- 
side of the entire building could not be 
held liable for injuries’ sustained by 
plaintiff when his hand slipped against 
glass and broke it while attempting to 
open a window, where plaintiff failed 
to establish by a fair preponderance of 
evidence that contractor was negligent 
in the manner in which he performed 
the work of painting the apartment.— 
Kapple v. Home Owners’ Loan Corpo- 
ration, 29 N.Y.S.2d 576. 

N.C. Evidence was insufficient to 
authorize recovery against store owner 
for injury to customer, as result of 
slipping and falling on linoleum in 
walkway of store, where it did not ap- 
pear that an unusual quantity of wax 
had been allowed to remain on lino- 
leum so as to produce a slippery and 
unsafe condition, or that polished sur- 
face of linoleum was so much slicker 
than rest of floor which consisted of 
tiling as to establish negligence.— 
Griggs v. Sears, Roebuck & Co., 10 8. 
H.2d 623, 218 N.C, 166. 

N.C. In action for injury there must 
be legal evidence of the fact in issue 
and not merely such as raises a conjec- 
ture or suggests a possibility, but the 
plaintiff must offer evidence which 
reasonably tends to prove the facts es- 
sential to the maintenance of his action. 
—Smith v. Duke University, 14 S.B.2d 
643, 219 N.C. 628. 

Okl. In action to recover damages 
for injury to property by fire, alleged 
to have been set out by defendant neg- 
ligently or in violation of statute, 
origin of fire must be established by 
reasonable affirmative evidence and 
may be shown by circumstantial eyvi- 
dence; but circumstances shown must 
reasonably tend to connect defendant 
with act of setting out fire. 2 OkI.St. 
Ann. §§ 746-748.—Rabinovitz y. Taylor, 
106 P.2d 827, ; 

Okl. Negligence as well as proxi- 
mate cause of an accident may be es- 
tablished by circumstantial evidence 
and reasonable inferences to be drawn 
ER orebe One Nias vy. Garrett, 113 P.2d 


Pa. On motion for judgment not- 
withstanding verdict, testimony should 
be read in light most advantageous 
to opposing party, all conflicts being 
resolved in his favor, and he must 
be given benefit of every fact and 
inference of fact pertaining to issues 
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‘involved which may reasonably be 
- duced from the evidence, but this pr 
ciple in no way detracts from burden 
resting on plaintiff who charges neg- 
‘ligence to make out prima facie case 
affirmatively proving what he charges. © 
—Mamic vy. Pittsburgh & W. V. Ry. 
Co., 19 A.2d 404, 341 Pa. 486. } 

Pa.Super. Negligence can be estab- 
lished by circumstantial evidence, and 
where a plaintiff describes nature and 
location of a fall, it is for jury to de- 
termine whether a defect which existed 
in small area described wag cause of 
injury, and if defect was of sufficient 
consequence to charge defendants with 
negligence, and defendants had notice 
of its existence, the case is for the 
jury.—Frazier v. City of Pittsburgh, 
15 A.2d 499, 142 Pa.Super. 88. 

Pa.Super. In customer’s action for 
injuries sustained in fall down a step 
in a doorway when departing from de- 
fendant’s store, evidence was not suf- 
ficient to establish that the defendant 
failed. to exercise reasonable care to 
prontee a safe exit from store.—Hixen- 
augh v. J. G. McCrory Co., 20 A.2d 
910; Hixenbaugh v. J. G. McCrory 
Co., 21 A.2d 242, : 

Pa.Super. In customer’s action for 
injuries sustained in fall down step in 
door way when departing from defend- 
ant’s store, evidence was insufficient to 
warrant finding that accident was due 
to lack of proper illumination, where 
according to the customer’s own testi- 
mony she had no trouble seeing the 
step after falling—Hixenbaugh y. J. 
G. McCrory Co., 20 A.2d 910; Hixen- 
beugh vy. J. G. McCrory Co., 21 A.2d 

Tenn.App. In suit against construc- 
tion company for death of five-year 
old child who was killed while play- 
ing around a “rooter’, a road grad- | 
ing machine consisting of a heavy plow 
mounted on wheels, and having an 
iron base with large blades or teeth 
attached and a large iron tongue by | 
means of which the machine was — 
coupled with a tractor when in use, 
when base of machine fell on the child . 
allegedly because company had failed 
to fasten bolt with a nut and some- 
one had removed the bolt, releasing 
the base, evidence was sufficient to 
warrant jury in finding that company 
was negligent in leaving the machine 
in such condition near the home of 
the child—Rea Const. Co..v. Lane, 
152 S.W.2d 1033. 

Tex.Civ.App. In action, based on res 
ipsa loquitur doctrine, by | retailer 
against manufacturer to recover for 
personal injuries inflicted by beverage 
bottle which exploded as retailer took 
hold of it for purpose of removing it 
from its case and placing it in bey- 
erage cooler, evidence supported finding 
that the bottle was not molested or 
moved in any way except by manufac- 
turer’s servant, from time of delivery 
until the explosion.—Benkendorfer vy, 
Garrett, 143 S.W.2d 1020, error dis- 
missed, judgment correct. 


Tex.Ciy.App. The mere fact of an 
accident resulting in injury or death 
does not raise a presumption of neg- 
ligence on part of the person causing 
the injury, and plaintiff has burden 
of establishing his case and of proving 
by ,clear and direct testimony not “only 
negligence of defendant relied on as a 
ground of recovery but that such neg- 
ligence was cause of.injury complained 
ot.—Lipscomb vy. Houston Blectrie Co., 
149 S.W.2d 1042. 5 

Tex.Civ.App. The essential facts up- 
on which a claim of negligence is based 
may not be presumed, but each com- 
ponent element necessary to support a 
recovery must be established by com- 
petent admissible evidence—Texas Pa- 
cific Coal & Oil Co, v. Wells, 151 S.W. 
2d 927, error granted. 

Tex.Civ.App. Negligence as well as 
proximate cause may be proven by cir- 
cumstantial evidence.—Houston Blec- 
tric Co. v. McLeroy, 153 S.W.2d 617, 
error granted. 

“Wash. Negligence, like any other 
fact, may -be proved by circumstantial 
evidence, and such evidence is sufficient 
to sustain a finding or verdict for plain- 
tiff if it is shown that in all reasonable 


by sae nase “plaintitt’s 


ietentes were 
proximate result of défendant’s negli- 
Rate elon v. West Coast Dairy 
Co., 105 P.2d 76, 180 A.L.R. 606. 
Wash. Circumstantial evidence may 


be used to ‘prove negligence.—McFar- 


land vy. Commercial Boiler Works, 116 
P.2d 288. 
Wash. Where the employee of a 


shipowner was injured by falling from 
a grating in the engine room onto steel 
tanks some 20 feet below, evidence that 
the purchaser of the ship’s engine, up- 
on removing the engine, removed the 
supports of the grating and posted no 
warning signs to notify the workmen 
of the insecure condition of the grat- 
ing, was sufficient to sustain a verdict 


of negligence on the part of the pur- 


chaser.—McFarland v. Commercial Boil- 


‘er Works, 116 P.2d 288. 
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Cal.App. Where invitee, in action 
against oceupant of premises for in- 
juries received in fall which occurred 
while invitee was descendin stair- 
Way, proved dangerous condition of 
stairway, that such condition was 
known to occupant and was not known 
to invitee, and that condition was not 
an obvious danger, and there was no 
evidence of contributory negligence, and 
invitee proved that fall upon stairs was 
cause of injuries, invitee was entitled to 


- presumption that she had exercised due 


care in walking down stairs, and hence 
inference that occupant’s negligence in 
maintenance of stairway was ‘“proxi- 
mate cause’ of injuries was warranted 
and justified verdict for invitee.—Mor- 
te vy. Manhattan Lunch Co., 106 P.2d 

Cal.App. In action for damages re- 
sulting from negligence, plaintiff has 
burden of proving by a preponderance 
of evidence that his injuries were in 
fact caused by defendant’s negligent 
act, and this burden is not sustained 
merely by proving that an injury oc- 
curred or an accident happened.—John- 
son v. Griffith, 112 P.2d 967. 

Cal.App. In actions against terminal 
company for wrongful death of one 
passenger and for injuries sustained 
by another in airplane crash, evidence 
warranted implied finding of jury that 
there was no causal connection between 
failure of terminal dispateher to trans- 
mit weather report and the crash.— 
Johnson y. Western Air Express Corpo- 
ration, 114 P.2d 688, 

In actions against terminal company 
for wrongful death of one passenger 
and for injuries sustained by another 
in airplane crash, evidence sustained 
denial of recovery from terminal com- 
pany because of failure to show neg- 
ligence contributing to accident, either 
in matter of failing to supply radio lo- 
ealizer beam or otherwise.—Johnson v. 
Western Air Express Corporation, 114 
P.2d 688. 

Cal.App. Generally, the burden of 
proving by preponderance of evidence 
that negligent act of defendant was 
proximate cause of damage for which 
plaintiff seeks recovery rests with the 
LG pelles ong —Hinds v. Wheadon, 115 P.2d 
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Ga.App. Evidence that patient of 
chiropractors came to building where 
treatments were given, that attendant 
at front door gave patient a smock and 
told her to go into dressing room and 
to undress, that patient went to door- 
way which she thought was that of 
dressing room and opened door, that 
it was dark within, that she reached in 
to find light switch and fell down what 


turned out to be basement stairway . 


and was injured, and that doorway to 
basement wag right next to that of 
dressing room and had no warning 
sign, authorized finding that patient 
was injured as result of chiropractors’ 
negligence, and did not demand a find- 
ing that patient’s own negligence 
eaused her injuries. Code 1933, § 105- 
401.—Lake v. Caneno: 13 S.E.2d 856. 
64 Ga.App. 501 

Mass. In action for personal in- 
juries, while plaintiff in order to re- 
cover was not bound to exclude by evi- 


’ dence every other possibility of cause 


of injury except negligence of. defend- 
ant, plaintiff was bound to show by 


'fendant’s acts, 


NEGLIGENCE 


preponderance of evidence that injury 
resulted from negligence for which de- 
fendant was responsible, rather than 
from a cause for which defendant was 
not responsible—Brown y. Bangs, 29 
N.H.2d 5. 

Mich. The burden of establishing 
negligence is not sustained by showing 
that injury may have resulted from de- 
but it must be shown 
that that fact follows as a reasonable 
inference from the basic facts and cir- 
cumstances.—Nylund v. Gemo, 294 N.W. 
104, 295 Mich. 75. 

Mich. Evidence which warranted in- 
ference that explosion which caused 
building to be destroyed by fire was 


caused by retailer’s failure to properly — 


repair defects in a kerosene stove after 
it knew or should have known of the 
existence of the defects by reason o1 
the stove having been twice brought 
back for repair authorized “recovery 
for damages resulting from the fire as 
against contention that explosion and 
fire could have resulted from other 
causes.-Curtis v. Sears Roebuck & Co., 
299 N.W. 706, 298 Mich. 539. 

Mich. The alleged fact that fire in 
building might have been caused by 
improperly installed smoke pipe was 
not sufficient to support a verdict in 
favor of owners of building and against 
one who installed the smoke pipe.— 
Hendricks v. MCCARSCys 299 N.W. 848. 
299 Mich. 161. 

In action on contract against owners 
and operators of a beer tavern to re- 
eover for installation of a heating plant 
and winter air conditioning unit, 
wherein defendants filed a set-off and 
recoupment on ground that plaintiff 
negligently installed heating plant, 
causing a fire in tavern, defendants 
failed to establish by the weight of 
the evidence that faulty installation 
was the cause of the fire—Hendricks v. 


McCausey, 299 N.W. 848, 299 Mich. 
161. 
Mo. Evidence justified dismissal of, 


customer’s action against store owner 
for injuries allegedly received when 
customer was thrown to floor from 
chair in which customer was sitting in 
aisle of store during a sale on ground 
that ‘‘proximate cause” of customer’s 
fall was the intervening negligent act 
of a third person.—Pellett vy. Thomas 
W. Garland, Inc., 152 S.W.2d 172. 


N.J. In action for injuries alleged to 
have been caused by defendant’s negli- 
gence, where it appears that injuries 
were occasioned by one of two causes, 
for one of which defendant is responsi- 
ble, but not for the other, plaintiff 
must fail if evidence does not show 
that. injury was result of cause for 
which defendant is responsible, and if, 
under testimony, it is just as probable 
that it was caused by the one as the 
other, plaintiff cannot recover.—Dunn 
v. Hoffman pornen se Co., 20 A.2d 352, 
126 N.J.L. 55 

In action mathe bottler for injuries 
sustained by a boy caused by bursting 
of a bottle of sarsaparilla, burden was 
on plaintiff not only of proving mere 
possibility that injuries resulted from 
negligence of bottler, but plaintiff was 
required to exclude all other causes, 
and bottler was not charged with duty 
of showing affirmatively that some- 
thing happened to bottle after it left 
its control.— Dunn y. Hoffman Beverage 
Co.; 20: Al2d 362, 126 Nida: 656, 


N.Y.App.Div. In action for negligent 
death, plaintiff to discharge his burden 
of proving defendant’s negligence and 
that such negligence was proximate 
cause of death, need only prove facts 
and conditions from which negligence 
of defendant and causation of death by 
that negligence may be reasonably in- 
ferred and is not required by such 
proof to exclude every other possible 
cause or point out the particular act 
or omission of defendant which caused 
the injury.—Allen y. Stokes, 23 N.Y.S. 
2d 443, 260 App.Div. 600. 

N.Y.App.Div. An administratrix was 
not entitled to recover as a matter of 
law for injuries sustained by her in- 
testate by reason of falling in a yard 
controlled by defendant, where proof 
disclosed no negligence on defendant’s 
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part causing the accident and failed to ~~ 
establish that intestate was free ae ea 
contributory negligence.—Doughert t 
Se aconter 28 N.Y.S.2d 320, 262 App. sy 


N.Y.Sup. In a negligence action the 
burden rests upon plaintiff to estab-— 
lish by a fair preponderance of credita- 
ble evidence that. accident was result 
of and caused by acts of the defend- 
ant which were negligent, and that the 
acts were the proximate cause of the 
happening of the accident, and a causal 
connection must be. established between 
the negligence of defendant, the hap- 
pening of the accident and the injuries ty 
resulting therefrom.—Greenspan vy. Dil- ene 
lingham, 26 N.Y.S.2d 699, ee 

Where there are several possible ‘f 
causes of injury for one or more of 
which defendant is not responsible, 
plaintiff cannot recover without proof 
that the injury was sustained wholly — 
or in part by a cause for which de- 
fendant was responsible, and if the 
matter is left in doubt, and it is just 
as probable that the injury was the 
result of one cause as the other, there 
can be no recovery.—Greenspan y. Dil- 2 
lingham, 26 N.Y.S.2d 699. 

Okl. Evidence justified imposition of — 
liability against owner of combine for z: 
destruction of standing wheat by fire 
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on ground that fire was caused Dyas tox 


driver of combine in throwing | lighted — 
match into wheat while smoking, and 
that smoking occurred during employ 
ment of driver.—McKinney v. eee 
112 P.2d 798. ; 

RI. A customer suing store onuer i 
for injuries suffered in fall was under 
duty to show by direct evidence or byily 
reasonable inferences the causal con-_ 
nection between fall and store owner’s 
alleged negligence.—McDonald vy. F. Ww. ! 
Woolworth Co., 20 A.2d 250. | 

Tex.Civ-App. In action, based on res” 
ipsa loquitur, by retailer against manu- | 
facturer for personal injuries inflicted — 
by beverage bottle which exploded as 
retailer took hold of it for purpose of 
removing it from its case and placing 
it in beverage cooler, it was incum- 
bent on retailer to establish that noth- wit 
ing had happened to the bottle while © 
in his possession which could have CON =i 97h : 
tributed to or caused the explosion, and 
his burden was to establish such fact 
by a preponderance of evidence and 
not beyond a peradventure.—Benken- _ 
dorfer v. Garrett, 143 S.W.2d 1020, er- 
ror dismissed, judgment correct. - 

Tex.Civ.App. The mere fact of an ty 
accident resulting in injury or death 
does not raise a presumption of neg- 
licence on part of the person causing — 
the injury, and plaintiff has burden 
of establishing his case and of proving 
by clear and direct testimony not only 
negligence of defendant relied on as a 
ground of recovery but that such neg- 
ligence was cause of injury complained 
of.—Lipsecomb v. Houston Electric Co., 
149 S.W.2d 1042. 

Va. Liability for acts constituting 
negligence is not removed by mere 
statement of tort-feasor that he does 
not remember the circumstances*—Driv- 
er v. Brooks, 10 S.E.2d 887. 

Wash. In action for injuries caused 
by negligence, evidence must present 
something more than a mere possibility 
that an accident or injury may have 
occurred in a particular way in order 
to justify verdict for plaintiff+Nelson 
v. West Seen Dairy Co., 105 P.2d 
76, 130 A.L.R. 606. 

In action for injuries as result of 
negligence if there is proof of probable 
cause, whether injury resulted in con- 
sequences of established cause may 
be left to reasonable inference.—Nelson 
Vv. nice rons Pata Co., 105 P.2d 
76, 180 A.L.R. 606. 

8 837 


Wash. In action for damages by em- 
ployee of a shipowner against the pur- 
chaser of the ship’s engine, because of 
injuries suffered when employee fell 
from a grating inside the ship onto 
steel tanks some 20 feet below, evidence 
showed that the insecure and danger- 
ous Condition of the grating was _at- 
tributable to purchaser.—McFarland y. 
Commercial Boiler Works, 116 P.2d 
288. 
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_ ©.C.A.Va. Evidence that _ plaintiff, 
who was injured by falling of defective 
scaffold, was recognized by town and 
contractors as moving spirit behind 
construction of town library, and that 
plaintiff undertook active supervision of 
building operations, and that contrac- 
tors followed plaintiff’s directions war- 
ranted conclusion that plaintiff was up- 
on premises as an ‘‘invitee” or a ‘“busi- 
ness visitor,” for purposes of deter- 
mining liability of contractors for 
: plaintiff's injuries—Robey v. Keller, 
' 114 F.2d 790. : 
- Cal.App. Evidence warranted denial 
ey of truck driver’s recovery from baking 
company for injuries sustained when 
truck driver slipped in elevator and was 
struck by elevator guard gate while un- 
loading truck load of sugar which was 
being delivered to making company, on 
int ground that baking company exercised 
the degree of care required for protec- 
tion of truck driver, who was an “‘in- 
-_—-vitee”.—Funari v. Gravem-Inglis Bak- 
- ing Co., 104 P.2d 44. ‘ 
 Gal.App. When uncontradicted evi- 
ky dence fairly and reasonably justifies in- 
ference that owner or . occupant of 
premises was negligent in permitting 
their use by an invitee notwithstanding 
his knowledge of their dangerous con- 
_ dition, a condition which was not ob- 
- - vious and was not known to invitee, 
owner or occupant is liable for injury 
resulting to invitee—Morton v. Manhat- 
tan Lunch Co., 106 P.2d 212. s 
? Cal.App. Evidence that plaintiff to- 
gether with her daughter-in-law was 
ie brought into store by store owner’s 
—. agent for purpose of showing them 
linoleum and rug which plaintiff pro- 
posed to purchase for her son, and 
that both women were treated as cus- 
tomers, supported finding that plaintiff 
was an “invitee” and not a mere “li- 
' eensee”, as regards owner’s ‘liability 
for injuries sustained by plaintiff when 
she fell down stairway when looking 
at linoleum display.—Colombo y. Axel- 
vad, 114 P.2d 425. 
- La.App. In action for injuries to 
- eustomer who fell on floor of retail 
store, where thousands of people visit- 
ed daily, evidence failed to show that 
floor at place of accident was slippery 


from ,oil or grease so as to render 
store owner liable.—Greeves y. 

» Kress & Co., 198 So: 171. : 

-  -N.Y.App.Div. Evidence was __insuffi- 


‘a cient to sustain judgment for damages 
resulting from injuries allegedly sus- 
tained by infant when heavy, unsup- 
ported post placed and maintained by 
Wy defendant fell on infant while she was 
} on defendant’s premises as an invitee.— 
-  Yorrie v. Atlantic, Gulf & Pacific: Co., 
my) 6260N.Y:S.2d re eis tnt 1002. 
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-G.C.A.11]. In action against compa- 
ny operating store in Illinois by cus- 
tomer who fell down stairway which 
was wet and slippery from water and 
snow that had been tracked into store 
by other customers, evidence was in- 


part of the company, and freedom from 
negligence on part of the customer, as 


to justify judgment for customer.— 
Brunet v. S. S. Kresge Co., 115 F.2d 
713. 


C.c.A.lowa.. Under law of Iowa, if 
evidence in personal injury action fails 
to prove’ plaintiff's freedom from con- 
tributory negligence, it will not sup- 
port a verdict in_ plaintiff's favor— 
Fort Dodge Hotel Co. of Fort Dodge v. 
Bartelt, 119° F.2d: 253. 

C.C.A.Mich. In action by airplane 
pilot against owner of other airplane 
and city for injuries suffered in ground 
eollision on municipal airfield, evidence 
held to establish ag a matter of law 
plaintiff's contributory negligence in 
starting to taxi across the field with- 
out proper lookout to see other airplane 
landing. Comp.Laws Mich.1929, 
_  4816.—Finfera v. Thomas, 119 F.2 


28. 

C.C.A.Okl. One alleging either 
mary or contributory negligence has 
burden of proving allegation by a fair 
preponderance of the evidence.—Okla- 
homa Natural Gas Co, v. McKee, 121 
F.2d 583. 


sufficient to disclose such negligence on™ 


pri-* 


NEGLIGENCE 
C.C.A.Wis. In actions for injuries by 


motorist and guest when automobile 
was forced off the highway and col- 


lided with a culvert when truck mo-- 


torist was attempting to pass veered 
to the left in attempting to avoid a 
stalled truck, evidence held to sustain 
finding that 10 per cent. of the negli- 
gence producing driver’s injuries was 
attributable to her. St.Wis.1939, § 
331.045.—Gary v. Consolidated For- 
warding Co., 115 F.2d 632. ee) 

Ark. In action by pedestrian 
against railroad to recover for personal 
injuries sustained when train ran over 
pedestrian’s foot when he fell down on 
track while crossing tracks at night, 
evidence failed to establish that pedes- 
trian’s negligence was of less degree 
than that of the operatives of the 
train, so as to entitle pedestrian to re- 
eover under the comparative negligence 
statute. Pope’s Dig. § .11153.—Mis- 


souri Pac. R. Co. v. King, 143 S.W.2d - 


55, 200 Ark. 1066. 

Cal.App. In action against general 
contractor and carpenter-foreman for 
injuries to subcontractor’s employee, 
falling from joist of incomplete form 
fopip cueing, eonerete while using it as 
scaffold-in painting angle iron or brace, 
evidence held to show conclusively as 
matter of law that plaintiff was negli- 
gent in venturing out on joist at time 
he did.—Scott v. George A. Fuller Co., 
107 P.2d 55. ; 

Cal.App. Where invitee reaching step 
immediately above stairway landing 
thought she had reached landing and 
stepped out as though she were on the 
level but heel of her shoe caught on 
outer edge of step and caused her to 
fall, in invitee’s action for personal in- 
juries evidence supported finding that 
invitee was not guilty of contributory 


negligence in descending the stairs.—’ 


Moore v. Marshall, 107 P.2d 89. 

Cal.App. In action for injuries sus- 
tained when restaurant patron slipped 
and fell while arising from stool on ter- 
razzo platform, evidence warranted find- 
ing that patron, who knew that plat- 
form had been mopped while she ate, 
but who did not know and had not been 
warned that platform was_ still wet 
when she began to arise, was not negli- 
Ger ace v. McDonnell, 109 P.2d 

Cal.App. In action against street 
railway company and others for in- 
juries to one struck by street car while 
standing between parallel tracks in in- 
vestigating possible 
pants of damaged automobile, evidence 
held sufficient to warrant implied find- 
ing by jury either that defendants 
were not negligent or that they were 
negligent, but plaintiff was also negli- 
gent, even to extent of recklessness, in 
assuming position of danger.—Lolli v. 
Market St. Ry. Co., 110 P.2d 436. 

Cal.App. Although evidence as to a 
person’s habit of doing a thing in a 
certain way is insuflicient to raise a 
presumption of due care on the part 
of an injured person except in cases 
where there were no eye witnesses to 
the accident, such evidence may be 
sufficient to sustain jury’s inference as 
to due care.—Shearer v. Pacifie Gas & 
Electric Co., 110 P.2d 690. 

Cal.App. A party having affirmative 
of issue of contributory negligence in 
civil action is not required to prove 
such negligence beyond reasonable 
eee ane Vries) certainty. Code 

iv.Proc. ——Ferguson y. Naka- 
hara, 110 P.2d 1091. ‘% a 

Cal.App. Evidence that floor of a 
store, which was in process of being 
polished, was dangerously slippery, al- 
though it did not appear so, and that 
store employee, who fell thereon, was 
not aware that work was in progress 
nor warned of dangerous condition of 
floor, warranted finding that employee 
was not contributorily negligent so as 
to bar recovery against firm engaged 
in refinishing floor for injuries sus- 
tained in fall—Davis y. Duncan, 112 


P.2da 300. 

Fla. In action for injury to truck 
driver by breaking of rig tree used ag 
mast in loading logs, conflicting testi- 
mony authorized finding that driver 


had right to be where he was when 


injuries to occu-’ 


Wea pay 


injuredPutnam Lumber Co. v. Ber- 

ry, 2 So.2d 133. © ass ; 
Ga.App. 

chiropractors came to building where 


treatments were given, that attendant 


at front door gave patient a’smock and 
told her to go into dressing room and 
to undress, that patient went to door- 
way which she thought was that of 
dressing room and opened door, that 
it was dark within. that she reached 
in to find light switch and fell down 
what turned out to be basement stair- 
way and was injured, and that door- 
way to basement was right next to 
that of dressing room and had no 
warning sign, authorized finding that 
patient was injured as result of chiro- 
practors’ negligence, and did not de- 
mand a finding that patient’s own neg- 
ligence caused her injuries. Code 1933, 
§ 105-401.—Lake y. Cameron, 13 S.H.2d 
856. 64 Ga.App. 501. 

Ill.App. Due care may be proven by 
circumstantial as well as by direct evi- 
dence.—Hellwig v. Lomelino, 33 N.H.2d 
174, 309 Il1.App. 9. 


Iu.App. An injured party must 
prove by preponderance of evidence 
that he was observing Cue or ordinary 
eare for his person or safety.—Linneen 
v. City of Chicago, 34 N.H.2d 100, 310 
Tll.App. 274. 

La.App. Evidence held not to show 
negligence of husband in driving at ex- 
cessive speed or without lights, as 
proximate or contributing cause of col- 
lision with approaching automobile 
which made left turn in front of hus- 
band’s automobile, and hence not to 
preclude recovery EN Pa de for resulting 


injuries. Act No. 2 of 1938, § 3, rule 
abet eran y. Cunningham, 200 So. 


La.App. Contributory negligence is a 
special plea which imposes upon de- 
fendant the burden of showing plain- 
tiff’s fault by a preponderance of proof. 
—Parker y. City of New Orleans, 1 So. 
2a 123. 

Me. Evidence that defendant, who 
had been cleaning automobile in yard 
near apartment, knew that small echil- 
dren were playing’ in yard, and that 
defendant, while backing automobile 
preparatory to parking it near street 
curb, ran over the leg of four year 
old child who was on the ground in 
rear of automobile, warranted an 
award of damages to child and its fa- 
ther for expenses incurred as result of 
injuries, notwithstanding defendant’s 
claim that there was imputable negli- 
gence on part of child’s parent for 
leaving child in place of danger.— 
Wood v. Balzano, 15 A.2d 188. 


Mass. Evidence authorized finding 
that plaintiff and driver had taken 
reasonable precautions as they neared 
intersection to determine. presence of 
automobiles on street on which defend- 
ants’ automobile was traveling, that de- 
fendants’ automobile might not then 
have been within vision of plaintiff and 
driver, and that plaintiff and driver 
were not careless in relying upon ob- 
servations which they had made and in 
believing that it was safe to proceed 
over intersection, G.L.(Ter.Ed.) ¢. 231, 
Neat Wa east v. Dobson, 30 N.H.2d 

Evidence authorized  findin that 
plaintiff and driver did not  sablate 
right of way statute, and that driver of 
defendant’s automobile should have 
seen approach of plaintiff’s automobile 
in time to have averted collision, and 
that accident was caused solely by 
negligence of driver of defendant’s au- 
Boi, SEB ACE OE ee CHTOO! So Seare. 

; 5A.—Morton v. Dobson . 
W.2d 231, ae 

Mass. Evidence held to authorize re- 
covery by employee from employee's 
benefit association, for injuries suffer- 
ed when struck by large steel lunch 
wagon pushed by association’s em- 
ployee, on issues of negligence and con- 
tributory negligence.—Moran vy. Ply- 
mouth Rubber Co. Mut. Ben. Ass’n, 30 
N.H.2d 238. 

Mich. In action for injuries received 
by wife riding in husband’s 
mobile in collision of automobiles at 
intersection, evidence that defendants’ 


auto- 


Evidence’! é that patient of. 


f 


within view of husband before he 


imputed 


tained fatal 


nore 


ote 
le, on its right side of - 
h highway and with lights 
burning, was approaching rapidly 


n- 


tered upon traveled portion of through 


highway and while husband was at a 
point where he could have stopped his 


automobile in a place of safety, justi- 
fied denial of recovery on ground that 
husband, whose negligence would be 
a to wife, was contributorily 
negligent as a matter of law.—Hub- 
bard y..Canavara, 295 N.W. 240, 295 
Mich. 499. 

Mo. Evidence held insufficient to per- 
-_mit invitee to recover from owners of 
home for injuries sustained when. in- 
vitee fell over a single step in the hall, 
on ground that invitee knew of exist- 
ence and location of step, and that 
there was some light in the hall, and 
that invitee had forgotten existence of 


step in her hurry to leave.—Lamberton 


v. Fish, 148 S.W.2d 544. 

Mo. In action against railroad under 
Arkansas statutes for death of automo- 
bile passenger killed th crossing colli- 
sion, evidence was insufficient to war- 
rant finding that passenger’s negligence 
was less than that of railroad. Pope’s 
Dig.Ark. §§ 1277, 1278, 11153.—McGlo- 
thin y. Thompson, 148 §.W.2d 558. 

Mo.App. A showing of a mere possi- 


bility that accident might have been 


avoided by defendant after he discoy- 


‘ered plaintiff's peril is not sufficient to 


authorize a recovery under humanitari- 
an doctrine.—Rafferty v. Levy, 153 8S. 
W.2d 765. 

Neb. In action by motorist for in- 
juries sustained when his automobile 
was. struck at intersection by truck 
which approached from motorist’s left, 
and which -entered the intersection 
after motorist’s automobile entered the 
intersection, evidence established as a 
matter of law that motorist was guilty 
of more than slight contributory neg- 
ligence, precluding recovery... Comp.St. 


Supp. , § .39-1148.—Klement v. 
Lindell, 298 N.W. 1387. 
Neb. In action against owner of 


farm for death of employee who sus- 
injuries when he was 
drawn into a silage cutter when his 
unbuttoned jacket caught in machin- 
ery, evidence established that employee 
was guilty of contributory negligence 


which was more than slight.—Groat Vv. 


Clausen, 298 N.W. 563 

N.H. In action by customer against 
owner of store to recover damages for 
personal injuries allegedly sustained 
by the customer in a fall on a stair- 
way which was allegedly constructed 
and maintained in a negligent manner, 
evidence sustained referee’s finding that 
customer was injured without any con- 
tributory negligence on his part.—Wik 
vy. Sears, Roebuck & Co., 15 A.2d 870. 

N.Y.App.Div. In personal injury ac- 
tion wherein issues of fact regarding 
negligence of defendants and contribu- 
tory negligence of the plaintiff were 
fully litigated, evidence supported ver- 
dict of jury of no cause of action.— 
Anderson v. Dodds, 27 N.Y.S.2d 815, 
262 App.Div. 795. 

N.Y.App.Div. An administratrix was 
not entitled to recover as a matter of 
law for injuries sustained by her intes- 
tate by reason of falling in a yard con- 


_ trolled by defendant, where proof dis- 


closed no negligence on defendant’s 
part causing the accident and failed to 
establish that intestate was free from 
contributory negligence.—Dougherty Vv. 
Shapiro, 28 N.Y.S.2d 320, 262 App.Div. 
865 


N.C. Evidence that plaintiff's driver, 
who was under plaintiff's direction, 
was blinded by lights of approaching 
automobile but continued to drive with- 
out bringing plaintiff’s automobile un- 
der such control that it could be stop- 
ped within distance which driver could 
see, warranted conclusion that driver 
was guilty of contributory negligence 
as matter of law and that such negli- 
gence was a “proximate cause” of in- 
juries received when plaintiff’s automo- 
bile struck rear of defendants’ parked 
trailer truck, and hence defendants 
were not liable for plaintiff's injuries 
even if defendants were negligent in 
parking truck partly on paved portion 


clear chance is on the plaintiff, and 


that.issue is not applicable unless there 


is evidence to support it.—Miller v. 
Lewis & Holmes Motor Freight Corpo- 
ration, 11 S.H.2d 300, 218 N.C. 464. 

N.C. Evidence was insufficient to es- 
tablish that plaintiff driver and the 
three occupants in his automobile, who 
were his wife, brother and _ brother’s 
wife, were engaged in a ‘joint enter- 
prise’ for their mutual benefit at time 
of intersectional collision, so that oc- 
cupants would be responsible for neg- 
ligence of plaintiff driver.—Swinson v. 
Nance, 15 §.H.2d 284, 219 N.C. 772. 

Pa.Com.PlI,. Where defendant, a 
plumber, is working in a garage where 
plaintiff is employed, and defendant re- 
moves a manhole cover on the floor of 
the garage at a point where the light is 
not good but where it is not entirely 
dark, and where the plaintiff walks 
around the rear of a parked automobile 
and almost immediately falls into the 
open manhole, it was held under the 
evidence that the plaintiff was not guil- 
ty of contributory negligence and was 
therefore not barred from recovery.—Al- 
lender v. Scott, 57 Montg. 95. 

Where one is injured in dark garage 
by falling in open manhole, the evidence 
of plaintiff’s want of care must be clear 
and unmistakable.—Allender v. Scott, 57 
Montg. 95. 

S.C. An automobile guest, who testi- 
fied that he knew of and appreciated 
the great danger to which’he was ex- 
posed and would continue to be ex- 
posed so long as he remained in host’s 
automobile on trip resulting in injury, 
and that he did not request host to 
stop automobile at tollgate and let him 
out because “it wasn’t much further 
to go”, could not contend that his fail- 
ure to leave automobile was not the 
same degree of gross negligence, will- 
fulness, and wantonness that he 
charged against host and contributed 
to his injury as a “proximate cause” 
and hence could not recover from host. 
Code 1932, § 5908.—Augustine _ v. 
Re eauouls: 13 S.H.2d -918, 1967) 8.C. 


§.D. In wife’s action against truck 
owner for injuries suffered in collision 
with automobile driven by husband 
wherein wife was passenger, mere fact 
that wife protested whenever husband 
drove faster than 40 miles an hour 
would not warrant conclusion that she 
and husband exercised joint control so 
as to make husband’s negligence im- 
putable to wife.—Lapp v. J. Lauesen & 
Co., 293. N.W. 636 

Tex.Civ.App. Evidence that automo- 
bile driver and his wife had planned 
a trip to attend a church social and 
had invited automobile owner to ac- 
company them in driver’s automobile, 
that the invitation was accepted but 
that when they were ready to start 
the driver discovered that his automo- 
bile was not in proper running condi- 
tion, and that owner then proposed 
that her automobile be used instead, 
delivered keys to driver with under- 
standing that he was to drive owner’s 
automobile, sustained finding that driv- 
er and owner were on a joint enter- 
prise, so that driver’s negligence in 
running into rear end of truck was 
imputable to owner.—Garrett v. Brock, 
144 S.W.2d 408, error dismissed, judg- 
ment correct. 


Tex.Civ.App. In negligence action, 
evidence must establish that acts or 
omissions alleged to be negligent have 
quality of negligence .and were proxi- 
mate cause of the injury, in order for 
the acts or omissions, to constitute a 
cause of action or a defense.—Jennison 
vy. Darnielle, 146 S.W.2d 788, error 
granted, 

In order for plaintiff’s alleged con- 
tributory negligence to be a defense, the 
element of proximate cause must appear 
from the testimony.—Jennison v. Dar- 
nielle, 146 §8.W.2d 788, error granted. 

In order for plaintiff’s alleged negli- 
gence to constitute contributory negli- 


gence, the element of 
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i ria bn 
legal causation _ 
must be established by evidence more ~ 
substantial than a mere conjecture — 
Jennison yv. Darnielle, 146 S.W.2d 788, 
error granted. bug iC 

Tex.Civ.App. The issue of joint en- 
terprise between automobile driver and — 
guest did not arise in absence of proof — 
that guest had right to control opera-. 
tion of automobile.—William Cameron 
Co, V. Downing, 147 S.W.2d 963. sid) Pally oo 

Tex.Civ.App. In action to recover ft 
for injuries allegedly due to defendant’s 

gligence, fact that no negligence on 
plaintiff's part contributed to injury — 
may be shown by proving circumstanc- 
es from which his due care may fairly — 
be inferred, but if all the facts under — 
which an accident occurred are not — 
disclosed and no evidence is offered — 
showing plaintiff’s conduct in regard — 
to matter specially requiring care on 
his part, that plaintiff was not con- 
tributorily negligent may not be in- 
ferred from: mere absence of any. ey 
dence indicating such negligence.—Sterl- _ 
ing v. Texas & N. O. R. Co., 148 SW. 
338: 4 


dee 


2d 886, error dismissed. > 
_ Va. In action for injuries sustained — 
in automobile collision at intersection — 
by occupant against driver of other — 
automobile, evidence failed to show — 
that guest and- driver of automobile _ 
in which he was riding were engaged 
in a ‘‘joint enterprise’, so as to make 
driver’s negligence imputable pest 
where it appeared that automobile was 
owned by guest’s wife, that she in- 
vited both the one who was driving 
automobile at time of accident and oc 
cupant to go on trip, and that automo 
bile was under direction and control. 
of occupant’s wife throughout the tri 
—Outlaw v. Pearce, 11 S.E.2d 600. 

Wash. In action for injuries sus- — 
tained by member of firm which had — 
contracted to pay for painting of truck 
belonging to hauler for brewing com- 
pany which had agreed to pay for the 


-in- ’ 


work, evidence sustained finding that 
negligence of .company employee — 
cranking truck while member was | 
pouring gasoline into carburetor for . 
priming purposes proximately caused ~ 
the injuries, and that neither injured — 
member of firm nor his partner was 
contributorily negligent.—Clarke y. Bo- ‘ R 
hemian Breweries, 110 P.2d 197. .: 
Wis. In action against railroad for 
personal injuries sustained when plain- 
tiff was struck by switch engine near 
railroad station while crossing track, 
allegedly to deliver a message and mon- 
ey to a passenger on a train standing © 
on a main track, jury’s finding that 
railroad’s negligence constituted 70 per 
cent. of the total causal negligence as 
compared to _ plaintiff's causal negli- i 
gence was not warranted, where it ap- 
peared conclusively that plaintiff was 
causally negligent in failing to look for 
an approaching train or engine before 
stepping onto the track, and in step- 
ping into the pathway of the switch 
engine when it was so close that he © 
could not walk across the track in safe- — 
ty.—Patterson v. Chicago, St. P., M. & © 
0. Ry. Co., 294 N.W..63, 236 Wis. 205. ~ 
Wis. In action for death of motorist — 
when struck by train at crossing, evi- 
dence supported jury’s finding that rail- — 
road’s negligence respecting failure to — 
give signals constituted 75 per cent. of 
all negligence involved, and trial court 
erred in finding as matter of law that 
negligence of motorist was greater than 
railroad’s negligence, and in changing 
jury’s answers accordingly.—Geier vy. 
Scandrett 295 N.W. 704, 236 Wis. 444. 
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©.C.A.lowa. The determination of the 
existence of negligence where the evi- 
dence is conflicting or the undisputed 
facts are such that fair-minded men 
may draw different conclusions from 
them, is a ‘‘question of fact’ for the 
jury and not a “question of law’ for 
Fae court.—Brinegar v. Green, 117 F.2d 
C.C.A.Kan. Contributory negligence 
may be a mixed question of law and 
fact—National Mut. Casualty Co. of 
Tulsa, Okl., v. Eisenhower, 116 F.2d 
891. 

C.C.A.Tex, 


4 


Ordinarily, when evidence i 
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presents material conflict, negligence 
ease should be submitted to jury if 
plaintiff's pleadings and proof when 
fairly construed most advantageously to 
him establish negligence on part of 

. defendant as proximate cause of injury 
suffered by the plaintiff, and the pro- 
priety of such procedure is not altered 

by fact that all of the witnesses so tes- 

 tifying are interested.—Dixie Motor 
Coach Corporation v. Lane, 116 F.2d 

264. 

Ala. In action for injuries to cus- 
tomer by slipping on step of gasoline 
filling station after he had purchased 

gasoline, evidence that there was a 
greasy spot on the’ step on which he 
slipped, and evidence as to whether the 


- Yength of time to charge filling station 
operators with notice thereof, was suf- 
ficient to take issues to jury.—Stand- 
ard Oil Co. v. Gentry, 1 So.2d 29. 

In action for injuries to filling station 
patron who slipped and fell on greasy 
“spot on step of station, plaintiff's tes- 
_. timony that the spot did not appear to 
have been there ‘very long’ presented 
a question for jury as to the idea he 
intended to convey thereby; quoted 
words being a relative term which may 
vary with different notions witness 
may have as to time.—Standard Oil 
Co. v. Gentry, 1 So.2d 29. 

Ariz.’ At common law, if evidence 
was. such that reasonable men might 
_ differ as to whether proper course was 
- followed, the existence of negligence 
was for trier of facts, but if evidence 
was such that all reasonable men would 
agree on such question, trial court in- 
structed jury whether, as a matter of 
law, negligence did ‘or did not exist, 
and such rules were applied in deter- 
‘mining the existence of negligence on 
the part of either plaintiff or defend- 
ant, or both.—Campbell v. English, 110 
MeP lds 219: 


- Ariz. Common law “negligence” is a 
failure to act as a reasonable and pru- 
dent person would act under the cir- 
cumstances, and the trial court has final 

decision as to what the conduct of a 
reasonable and prudent man under the 
- ) circumstances. should have been.— 
+ Campbell vy. English, 110 P.2d 219. 

: Cal.App. In action against corpo- 
- rate building contractor for injuries 
by roofer when struck by rafter which 
fell from house under construction, 
- where evidence did not show that there 
Was any unusual risk which plaintiff 
assumed in standing beside building 
while discussing selection of tile to be 
used for roof or that his conduct was 
any different from what other reason- 
able men under the same circumstances 
would have followed, whether plaintiff 
was guilty of contributory negligence 
or assumed the risk was for the jury, 
—Wilmot vy. Golden Gate Inv. Co., 107 
P.2d 263. 

Cal.App. It is only when the facts 
are clear and indisputable, and when no 
other inference but that of negligence 
or contributory negligence can be 
drawn from the facts, that issue as to 
BS negligence or contributory negligence 
Bo. becomes one of law, rather than of 
4 


+4 
{ 


fact.—Shearer v. Pacific Gas & Hlectrie¢ 
Co., 110 P.2d 690. 

Cal.App. In customer’s action against 
store owner for injuries suffered in fall 
on vomitus on floor, evidence held to 
make jury questions on customer’s neg- 
ligence and owner’s notice of dangerous 
condition because of fall of another 
customer four minutes before.—Wills 
v. J. J. Newberry Co., 111 P.2d 346. 


Cal.App. The issue of negligence is a 
“question of fact’ for jury where evi- 
dence is conflicting, or where, although 

. the evidence is without conflict, differ- 
ent inferences may reasonably be drawn 
from it.—Bauer y. Davis, 111 P.2d 715. 

Cal.App. A plaintiff has a right to 
have every material issue of fact in a 
negligence case determined by jury, 
and nonsuit should not be granted ex- 
cept where clearly no material issue 
remains for jury.—Amendt y. Pacific 
Hlectric Ry. Co., 115 P.2d 588. 

Conn. Knowledge that janitor’s wife 
used incinerator on adjoining premises 
would not be imputed as matter of 


‘grease had been. thereon a sufficient 


different inferences from them, 


NEGLIGENCE 


law, from knowledge that janitor used 
the incinerator, to janitgr of the ad- 
joining premises, as affecting liability 
of owner of adjoining premises for 
burns ‘suffered by  child.—Botticelli v. 
Winters, 21 A.2d 381, 128 Conn. 210. 
Ga.App. In action against bottling 
company for injuries caused by explo- 
sion of bottle of carbonated beverage, 
whether identity of bottle tendered by 
company as being the one which ex- 
ploded had been_ sufficiently established 
was for jury.—Cole vy. Pepsi-Cola Bot- 


‘tling Co., 15—S.H.2d 543. 


Ga.App. In — restaurant employee’s 
action against bottling company for in- 
juries sustained from explosion | of 
bottle of carbonated beverage after 
bottle was placed in restaurant ice- 
box, if employee made out case under 
doctrine of res ipsa loquitur and .rest- 
ed, and company put up no evidence to 
exculpate itself, employee would be en- 
titled to a verdict, but if company in- 
troduced evidence to show exercise of 
ordinary care, it would be duty of jury 
to determine whether or not company 
had shown that it was not negligent 
as claimed.—Cole v. Pepsi-Cola Bottling 
Co., 15 S.H.2d 543. SRT a 

Idaho. Where the minds of reason- 
able men might differ, or where differ- 
ent conclusions might be reached by 
different minds, the questions of the 
existence of negligence and contribu- 


tory . negligence are for the jury.—_ 


Stearns v. Graves, 111 P.2d 882. 
Ill.App. Contributory negligence can- 
not be defined in exact terms and un- 
less it can be said that action of per- 
son is clearly and palpably negligent, 
it is not within the province of court 
to substitute its judgment for that of 
a jury.—Hellwig v. Lomelino, 33 N.H.2d 
174, 309 Ill.App. 369. : 
Il.App.. Whether an act is willful 
and wanton is within peculiar province 
of jury to weigh and consider.—Paul v. 


Garman, 34 N,H.2d 884, 310 Ill.App. 
SAT 4 : 
Ind. Where facts bring the issues 


within twilight zone where reasonable 
minds may differ on question of negh- 
gence or contributory negligence is a 
“mixed question of law and fact” and 
is proper to present to jury.—Pfisterer 
v. Key, 33 N.E.2d 330. 


Ind.App. Contributory negligence or 
want of reasonable care is usually a 
mixed question of law and fact, be- 
coming a “question of law” only where 
facts are undisputed and inferences 
to be drawn therefrom lead to but one 
conclusion, and, where facts are in 
conflict or reasonable minds may draw 
ques- 
tion is for jury.—Toenges v. Walter, 32 
N.BH.2d 95 

Me. In a jury-tried negligence case, 
it is jury’s duty under proper instruc- 
tions to determine from the evidence 
whether defendant is liable, and if it 
finds against him, to assess damages 
for plaintiff.—Chapman vy. Portland 
Country Club, 14 A.2d 500. 


Mich. In railroad warehouse fore- 
man’s action against corporation en- 
gaged in wholesale fruit and vegetable 
business for injuries received in fall 
on icy steps of corporation’s loading 
platform near railroad tracks, whether 
corporation had notice or should have 
known of dangerous condition of steps, 
was for jury.—Perl v. Cohodas, Peter- 
son, Paoli, Nast Co., 294 N.W. 697, 295 
Mich. 325. 

Minn, 
er in Sunday School department of 
ehurch, who was injured when folding 
chairs toppled or slid against a screen 
behind which they were stored, and the 
screen struck chorister on the head, as 
a reasonable person forfeited all rights 
to recover from church by her “as- 
sumption of risk” from known danger, 
was for the jury.—Logan v. Hennepin 
Avenue M.-B. Church, 297 N.W. 333. 

Mo.App. In action against owner of 
gasoline filling station by customer for 
injuries sustained in fall on pavement 
of station when customer slipped on 
ice covered with dirt and grease form- 
ing a dirty, greasy scum on the ice, 
whether ice was on the premises a 
sufficient length of time for owner by 


18 A.2d 719, 126 N.J.L. 78. 


Whether chorister and teach-, 


aed’ x 


ordinary care to have discovered and = 


removed it, before the customer slipped — 


and fell, was for jury.—Ryan v. Stand- — 


of Indiana, 144 S.W.2d 170.. 


ard Oil Co. 
In an action by a customer 


Mo.App. 


“whose arm was burned by a metal 


plate situated above light bulbs in a 
show case located for many years in a 
meat market which defendant had oper- 
ated for 18 months, evidence held suf- 
ficient for the jury as showing at least 
constructive knowledge by defendant of 
the dangerous condition.—Kerby  v. 
Schindell, 146 S.W.2d 670. | 

Mo.App. Where evidence makes sub- 
missible case under res ipsa loquitur 
doctrine, case must be submitted to 


jury, regardless of how aaa ¢ defend- _ 
s 


ant’s evidence of exculpation is.—Hen- 
neke v, Gasconade Power Co., 152 
2d_667. : 

N.J.Sup. 
tained on premises of laundryman by 
another laundryman who was having 
his work done there after his own Jaun- 
dry had heen destroyed by fire, wheth- 
er plaintiff was contributorily negligent 
or assumed risk of injury frem doors 
allegedly causing him to fall was for 
jury.—Gordon v. General 


In action for injuries sus- ~ 


¥ 


‘ 


Launderers, 


N.J.Sup. In action for damages from 
injuries sustained by bank patron in . . 


fall on-slippery floor, where there was 


no evidence that patron was aware that — 


floor was wet, whether patron had as- 
sumed the risk was for the jury.—Pi- 
eariello v. Linares & Rescigno Bank, 21 - 
A.2d 343, 127 N.J.L. 63. 

‘N.Y.App.Div. 
sustained by infant when his nose came 
in contact with glass top of a counter 
in a banking house, the top of which 
allegedly had a broken iagged edge, di- 
rected verdict for defendant should 
have been granted where there was. no 
notice, either actual or constructive, of 
dangerous condition described in com- 
plaint.—Blaivas v. Amalgamated Bank | 
of New York, 22 N.Y.S.2d 874., 

N.¥.App.Div. In personal injury ac- | 
tion, even if res ipsa loquitur doctrine 
applied, plaintiff, by proving accident, © 


which a jury might have found a ver- 

dict for plaintiff and question of de- - 
fendant’s negligence would still be an 

issue of fact for jury, and hence trial 

court erred in confining deliberations 

of jury solely to question of damages 

suffered by _plaintiff.—Rittlinger v._ 
Schulte Real Estate Co., 28 N.Y.S.2d 

324, 262 App.Div. 108. _ 

N.¥.Sup. Where plaintiff established 
prima facie the\negligence of both de- 
fendants and plaintiff's own freedom 
from contributory negligence, it was er- 
ror to dismiss the complaint at the end — 
of plaintiff’s case—Nadler v. Shochet’s 
Bakery, 24 N.Y.8.2d 347. 


N.C. In action against store pro- 
prietor for injuries to customer slip- 
ping and falling on floor of store be- 
cause of greasy, oily substance there- 
on, plaintiff's testimony held insuffi- 
cient to raise question of defendant’s 
negligence, in absence of evidence tend- 
ing to prove that defendant’s em- 
ployees put such substance on floor 
or that it had been there for such time 
as to charge defendant with implied 
notice thereof.—Pratt v. Great Atlantic 
& Pacific Tea Co., 12 S.W.2d 242, 218 
N.C. 732; 

Or. In action for death of customer 
who tripped over pillow which had fall- 
en into aisle of store, evidence fail- 
ing to show that storekeeper” had 
knowledge of pillow’s presence in aisle, 
and failing to show how long pillow 
had remained in aisle before customer 
tripped over it, was insufficient to make 
Jury case.—Lee y. Meier & Frank Co., 
114 P.2d 136. 

8.C. ‘Negligence’ is the want of 
due care and is generally a mixed 

uestion of law and fact.—Shields v. 
Were exh Truck, 12 S.BH.2d 19; 195 S.C. 


_ $.C. In determining if negligence is 
inferable, all of the surrounding con- 
ditions and circumstances must be 
taken into consideration and if a rea- 
sonable inference can be drawn from 
all of the cireumstances an 


aL conditions 
prevailing at the time of 


he alleged 


In action for injuries - 


. merely adduced reasonable evidence on 


ei 


par veded that one Se ivhorewith 


-12°S.B.2d 19, 195 S.C. 


did not observe ordinary care, then 
it becomes a question for the jury to 
_ pass upon.—Shields v. eRe Truck, 
7, * 

8.0. ‘Ordinarily, 
tributory negligence is a “mixed ques- 
tion of law and fact and is for the’ 
jury, but. when the evidence admits of 


but one reasonable inference, the ques- 


tion becomes a matter of law for the 
eourt.—Augustine vy. We Ae Neha 13 8. 


EHi2d™ 918, 196° S.C, . 

Tex.Civ. App. Generally, if reason- 
able minds can draw different conclu- 
sions from the facts as to negligence, 
contributory negligence is for the jury, 
but if facts are such that reasonable 
minds can :draw but one conclusion, 


_ contributory negligence exists Ae a _mat- 


- tributory negligence is for jury, 


_hurst, 18 A.2d 


ter of law.—Gulf,-C. & S. F. 
Picard, 147 8.W.2d 303, 
missed, judgment correct. 
Vt. In action for loss of eye al- 
legedly caused by defendant’s negli- 
gence in bending over a sapling while 


Ry. Co. v. 
error dis- 


4 plaintiff and defendant were walking 


through woodland and allowing it to 
fly back and_ strike plaintiff's ‘eye, 


whether plaintiff knew and compre- 


hended. the danger which caused_ his 
injury and voluntarily exposed him- 
self thereto, and thus assumed. the 
risk was for Er tmekebeccd v. Park- 
Ordinarily, negligence or con- 
but 
may be found by court as a matter of 
law where facts are such that all rea- 
sonable men must draw the same con- 
clusion from them.—Hynek y. City of 
Seattle, 111 P.2d 247. 


Wash. 
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-C.C.A.Fla. Where walk had been so 


-undermined by digging of trench along- 


side it that it gave way and injured 
customer of oil filling station, and the 
defendant. knew or by the exercise of 
reasonable diligence ought to have 
known of the dangerous condition, 
whether defendant was negligent and 
whether its negligence was the “proxi- 
mate cause’’ of plaintiff’s injuries were 
for jury.—Standard Oil Co. v. Burleson, 
117 F.2d 412, 

C.C.A.I11. Negligence and_ contribu- 
tory negligence are ordinarily ques- 
tions of fact for the jury, but if from 
the facts disclosed conclusion follows 
as matter of law that there can be no 
recovery in any proper view of the 
facts, the trial court must direct a ver- 
dict.-Allen v. Pennsylvania R. Co., 120 
F.2d 63. i 

C.C.A.Minn. In action against owner 
of gasoline service station for injuries 
sustained by patron who Had left his 
automobile at station to be serviced 
and who, upon his return, struck his 
head against ladder protruding from 
fire truck in grease room as he was in- 
specting the tires of his: own automo- 
bile, whether owner was negligent was 
for the jury.—Champlin Refining Co. vy. 
Walker, 113 F.2d 844. 

C.C.A.Minn. Ordinarily, questions of 
negligence and contributory negligence 


are for jury.—Duluth, W. & P. Ry. Co. 
vy. Zuck, 119 F.2d 74. 

C.C.A.Mont. Whether there was 
gross or ordinary negligence is a 


“question of fact.’—Copp v. Van Hise, 
119 F.2d 691. 

C.C.A.Okl. Negligence is a ‘‘question 
of fact” for jury, and becomes a ‘“‘ques- 
tion of law” for court only when rea- 
sonable men would not differ on evi- 
dence when considered in its most fa- 
vorable light.—Oklahoma Natural Gas 
Co. v. McKee, 121 F.2d 588. 

C.C.A.Utah. The standard of care in 
a particular negligence case is meas- 


ured by ordinary care or lack of ordi-’ 


nary care and ig fixed by the rule of 
substantive law of which the court is 
the sole judge, and the comparative 
eonduct of others should not be per- 
mitted to infringe on the substantive 
law.—Brigham Young University vy. 
Lillywhite, 118 F.2d 836. 

On question whether the conduct of 
others, a plan or system employed by 
them may be considered as_ evidence 
tending to show that the particular act 
of omission complained of was negli- 


the questing: of con- : 


/ 


“NEGLIGENCE 


Seat in that an ordinarily prudent per- 
son under like or similar circumstances 


would have acted or not haye acted in 
the same way, it is for the jury to ac- 
cept or reject the conduct, plan or sys- 
tem of others in its discretion in the 
application of those facts to the stand- 
ard of care enunciated by the court.— 
Brigham Young University v. Lilly- 
rete 118 F.2d 836. 

C.D.C. Whether fact that clothes 
beak on which dresses were displayed 
was so close to a change in floor level 
that as customer faced the rack, se- 
lected a dress therefrom, turned to 
get a better light on it and then took 
a step, she fell down the steps leading 
to the lower level of the floor, con- 
stituted negligence on the part of the 
store owner so as to render it liable 
for injuries to the customer was for 
jury.—Cheney v. S.. Kann Sons & Co., 
F.Supp. 498. 

In action for injuries to cus- 
tomer by slipping on step of gasoline 
filling station after he had purchased 
gasoline, evidence that there was a 
greasy spot on the step on which. he 
slipped, and’ evidence as to whether 
the grease had been thereon a_suffi- 
cient length of time to charge filling 
station operators with notice thereof, 
was sufficient to take issues to jury.— 
Sas Oil Co. v. Gentry, 1 So.2d 


Ark. In action for injuries to cus- 
tomer stepping on banana peel and 
falling on floor in defendant’s grocery 
store, evidence held insufficient to take 
to jury question of defendant’s” negli- 
gence.—Kroger Grocery & Baking Co. 
v. Dempsey, 143 S.W.2d 564. 

Cal.App. Where evidence in action 
for alleged negligence did not disclose 
a substantial conflict as to defendant’s 
negligence, a directed verdict for de- 
fendant was proper.—Edelson v. Hig- 
gins, 111 P.2d 668. 


Cal.App. The general rile is that 
negligence and contributory negligence 
are questions for the jury and, unless 
trial court can say as a matter of law 
that negligence or contributory negli- 


gence have or have not been shown, it © 


may not interfere with jury’s finding 
with respect thereto.—Davis v. Duncan, 
112 P.2d 300. 

Cal.App. In actions against terminal 
company for wrongful death of one 
poecen ee and for injuries sustained 
y another in airplane crash, whether 
terminal dispatcher was negligent in 
failing to advise pilot of certain weath- 
er reports was for the jury, in absence 
of evidence that reports Should have 
aroused the apprehension of the dis- 
patcher.—_Johnson y, Western Air Ex- 
press Corporation, 114 P.2d 688. 

In actions against airline company 
and terminal company for wrongful 
death of one passenger and for in- 
juries sustained by another in airplane 
erash, whether pilot should have re- 
quested localizer beam or whether 
radio operator was negligent in mat- 
ter of furnishing beam was for the 
jury.—Johnson y. Western Air Express 
Corporation, 114 P.2d 688. 

Conn. Whether a defendant’s conduct 
constitutes reckless disregard of the 
plaintiff's rights is a question of fact 
for the jury whose verdict based on 
conflicting evidence will not be dis- 
turbed unless reasoning minds could 
not reasonably have reached such con- 
clusion.—Brock v. Waldron, 14 A.2d 
Td; Lag Conn. oe 


The conduct of a defendant which 
constitutes no more than momentary 
thoughtlessness or inadvertence does 
not constitute conduct evincing a “reck- 
less disregard of rights of others”, but, 
when evidence justifies a finding of a 
course of conduct persisted in not- 
withstanding warning and knowledge 
of danger involved, question whether 
such conduct evinces a “reckless disre- 
gard of rights of others” is one of fact 
for jury.—Brock v. Waldron, 14 A.2d 
713.127 Conn,.79. 

App.D.C. In action for injuries sus- 
tained by prospective customer who 
fell as he entered store through rear 
door directly across alley from park- 
ing lot, where name of store appeared 


‘ligence, 


A 
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on wall adjacent to els and sign <y 
did not limit use of door to service- 


men or indicate that customers were 
not allowed'to use it, whether prospec- 
tive customer was an invitee or a mere 
licensee was properly submitted to the fr me 
jury.—Young Men’s Shop vy, Odend- 
’"Hal, 121 F.2d 857. 

Ga. Questions of diligence and. nee 
ligence should generally be left to — 
jury, in absence of some law declar- if 
ing that a particular act will consti- ‘ee 
tute negligence,—Lubeck v. Dotson, 15 be ae 
$.H.2d 205. i 

Ga.App. Questions of negligence will 


not be resolved by the courts xen pel ae ai 


in plain and indisputable cases.—City 
of Rome v. Wright, 13 S.H.2d 102. ; 
Ga.App. Questions as to negligence — 
and contributory negligence are ques- — 
tions peculiarly for the jury, and will | 
not be solved on demurrer except 
where the questions appear palpably alk 
clear, plain and indisputable.-Caniyle: | BL 
v. Goettee, 13 S,H.2d 206 Ne 
Ga.App. Questions of diligence and 
negligence, including — contributory neg- Le 
are peculiar questions for a a iy 
jury, and the courts will decline to PessIh 
solve them on demurrer unless the 
facts ars indisputable.—Wilson v. Ray, 


13. S.E 848, 64 Ga.App. 540. ; 
Ga, aie Whether an owner or occu- 
pier of premises has exercised the 


proper care and diligence in keeping 
the premises safe for invitees is ordi. — 
narily a question of fact for a jury in 
a personal injury action. Code aaa Sop 
105-401.—Lake v. Cameron, 13 Hd 
856, 64 Ga.App. 501. E 
Ga.App. In | restaurant ciplapenes k 
action against bottling company for 
injuries sustained from explosion_ of 
bottle of carbonated. Pein ae after 3. 
bottle was placed in restaurant icebox, Se 
whether company exercised ordinary ~ 7 
care in manufacture and marketing of — 
the beverage so,as not to be diable 
for resulting injuries was for jury. © 
—Cole v. Pepsi-Cola Bottling Co., 15 
S.H.2d 548. a 
Ga.App. Where invitee has been in- 
jured as result of a defect on owner’s 
premises, if the defect was so slight’ * 
that no careful or prudent man would 
reasonably anticipate any danger from — 
its existence, and accident could have — 
been guarded against only by the ex- 
ercise of extraordinary care and fore- e ig 
sight, question of owner’s liability is 
one of law. Code; § 105-401.—McCrory Ha: 
peters Corporation v. Ahern, 15 'S.E. 20 


‘ 


Ga.App. Diligence and heglieoneas 
including contributory negligence and iy 
proximate cause, are ordinarily pecu- os 
liarly for the jury, and the court will — 
decline to solve such questions on de- 
murrer except where they appear pal- ; 
pably clear, plain and indisputable — — 
Alford v. Zeigler, 16 S.H.2d 69, f 


Ul.App. ‘Whether negligent conduct 
of defendant amounts to wilfulness or 
wantonness is question of fact to be de- 
termined by jury.—Kelly v. Burtner, 33 ce 
N.H.2d 754, 310 [ll:App. 251. x 

A motion to direct verdict on wilful 
and wanton charge should be allowed 
where, considering all the evidence with 
all the reasonable inferences drawn 
therefrom in the aspect most favorable 
to party against whom motion is di- 
rected, there is total failure to prove 
necessary elements of charge.—Kelly y. 
Bune 33 N.H.2d 754, 310 Ill.App. 

L 

Whether injury is result of wilful 
and wanton conduct igs ‘question of 
fact” to be determined from evidence, 
but where there is no evidence tending 
to support charge of such conduct, 
there is no question of fact to submit 
to jury, and motion to direct verdict 
on counts charging such conduct pre- 
sents “question of law” for court.— 
Kelly v. Burtner, 338 N.H.2d 754, 310 
Ill.App. 251. 

Ill.App. Negligence and contributory 
negligence are generally “questions of 
fact” for jury and become “questions 
of law’? only when evidence is so clear- 
ly insufficient to establish defendant’s 
negligence or plaintiff's due care that 
all reasonable minds would reach con- 
clusion that there was no such neg- 
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a ‘ligence or that there was contributory 
_—s megligence.--Blachek y. City Ice & Fuel 


Co., 35 N.B.2d 416, 311 HlLApp. 1. 
Ill.App. Generally, negligence and 
eontributory negligence are questions 


of fact for jury, and so long as. the 
question remains whether either party 
has .observed that degree of care and 
caution imposed upon him by law, and 
the determination of the question in- 
volves the weighing and consideration 
of evidence, the question must be con- 
sidered as a question of fact for the 
jury.—Fugett v. Murray, 35 N.H.2d 946, 
311 TllApp. 323. , : 
‘Ind. It is duty of jury to determine, 
as a question of fact in each case, 
_ whether the conduct of the party on 
‘whom a duty rests, measures up to the 
4 _ standard of ordinary care as defined by 
the law.—Danner vy. Marquiss, 33 N.H. 
ae 2doo 11. 
ni _ Mich. Inasmuch as owner’s duty of 
sare toward trespassers, licensees, and 
Bes % persons on premises -by invitation 
‘i varies, where evidence is conflicting or 
— inconclusive, it is for jury to determine 
iss into which class plaintiff falls, and 
--~whether defendant exercised toward 
_-— piaintiff the degree of care to which, 
under the Jaw, plaintiff was entitled. 
-  -__ perl y. Cohodas, Peterson, Paoli, 
~ ~~+Nast Co., 294 N.W. 697, 295 Mich. 325. 
In railroad warehouse foreman’s ac- 
tion against corporation engaged in 
- wholesale fruit and vegetable business 
for injuries received in fall on icy steps 
of corporation’s loading platform near 
- yailroad tracks, whether foreman was 
on corporation’s premises as an invitee 
or a licensee was for jury, under evi- 
dence that foreman was on premises 
to recover a thermometer for railroad 
from corporation and that foreman had 
- used premises in a similar manner over 
a period of years and that publie used 
platform and _ entered corporation’s 
f store through door near steps.—Perl v. 
_* Cohodas, Peterson, Paoli, Nast Co., 294 
: N.W. 697, 295 Mich. 325. 
Minn. Whether chorister and teacher 
in Sunday School department of church 
who was injured when folding chairs 
toppled or slid against a screen behind 
|. which they were stacked, and_ the 
-__ sereen struck the chorister on the head, 
~ was hurt as a consequence of church’s 
-~=negiligence, so as to entitle her to re- 
~ cover from church, was a jury ques- 


tion under the reasonable-man stand- 

ard rule, notwithstanding that the 

. @hairs had been piled substantially the 
* Same way for several years during 

' whiech.no accident occurred.—Logan vy. 
Ea Avenue M.-H. Church, 297 N. 
Ww. 3. 


Mo. In action for injuries sustained 
by customer who fell from stair land- 
ing to which she had gone to use pub- 
lic telephone, whether customer aban- 
doned her status as a customer-in- 
vitee and became a mere licensee by 
going to landing at time when landing 
was being used for wrapping parcels 
and steps leading thereto ‘were cov- 
ered with packages was a question for 
jury.—Murphy v. Fred Wolferman, Inc., 
pe 148 S.W.2d 481. 


s Mo. Under Arkansas law, the legal 

} sufficiency of the testimony to support 

a finding made on degrees of negli- 

gence is a “question of law’ for the 

court. Pope’s Dig.Ark. 11153.—Mce- 

Glothin vy. Thompson, 148 S.W.2d 558. 

\ _ Mo.App. In customer’s action for in- 

juries sustained in fall down steps in 

store, where only one witness gave 

opinion that floors looked like an oil 

mop had been used on them and that 

they looked dirty and slippery and 

that witness herself had slipped on 

floor at place other than where custom- 

er’s accident occurred, and customer did 

not know how accident occurred and 

¥ other witnesses positively testified that 

' customer stumbled as result of shifting 

her bundles and on account of wearing 

gloves which were very slick, evidence 

of store owner’s negligence was not 

sufficient for jury.—Daughhette vy. Mont- 
gomery Ward & Co., 146 S.W.2d 72, 

Mo.App. Where owner conducting a 

“wait on yourself” store placed string 

beans and other vegetables on sloping 

shelf in such quantities that they over- 
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flowed andl fell to floor of aisle pro- 


vided for customers, and owner per- 
mitted customers to carry beans by 
hand from display shelf across. aisle 
to scale. on opposite side of aisle, as 
result of which beans fell to floor of 
aisle, and customer stepped on beans 
in aisle and slipped and fell, sustain- 
ing injuries, whether storekeeper per- 
formed duty of exercising ordinary care 
to maintain store in reasonably safe 
condition for customers was for jury.-- 
Moone y. Kroger Grocery & Baking 
Co., 148 S.Wo2d 628. 

N.Y.App.Div. In action for injuries 
sustained by plaintiff as result of al- 
leged negligence of defendant’s em- 
ployee in dropping a’ piece of iron or 
steel upon plaintiff, evidence presented 
question of fact for jury.—Romano v. 
Lazare & Kaplan, 23 N.Y.S.2d 213: 

N.Y.Sup. Where plaintiffs established 
prima facie the negligence of defendant 
and freedom from contributory neg- 
ligence, it was error to nonsuit plain- 
tiffs.—Goldstein v. Rapoport’s Dairy 
Restaurant, 21 N.Y.8.2d 630. 


N.Y.Sup. Where invitee established 
prima facie that owner of premises did 
not exercise reasonable care to keep its 
property in a condition which would 
not expose-the invitee unreasonably to 
danger, and that he was free from 
contributory negligence, it was error to 
dismiss invitee’s complaint seeking re- 
covery for persona] injuries.—Graber v. 
ry ade Corporation, 26 N.Y.S. 


N.Y.Sup. In an action for negligence, 
the ultimate issue of fact as to whether, 
under circumstances, defendant was 
negligent in acting or failing to act as 
charged by plaintiff is for jury, regard- 
less of prevailing custom and usage 
by others in defendant’s trade or busi- 
ness.—Levy v. Cascades Operating Cor- 
poration, 27 N.Y.S.2d 258, 176 Mise. 
373. 2 

N.C. In negligence cases it is prop- 
er to sustain demurrer to evidence and 
enter judgment as of nonsuit, when all 
evidence taken in most favorable light 
for plaintiff fails to show any action- 
able and negligence on part of defend- 
ant and when it clearly appears from 
evidence that injury complained of was 
independently and proximately  pro- 
duced by wrongful act, neglect or de- 
fault of an outside agency or responsi- 
ble third person.—Murray v. Atlantic 
seen a R. Co., 11, 8.H.2d 326, 218 


N.C. What is negligence is a “ques- 
tion of, law’’, and, when facts are ad- 
mitted or established, the court must 
say whether it exists, and such rule 
applies not only to question of neg- 
ligent breach of duty but also to prox- 
imate cause.—Pearson vy. National Man- 
ufacture & Stores Corporation, 14 8S. 
H.2d 811, 219 Nic. (717. 

N.D. Negligence, whether contribu- 
tory or primary, is a “question of 
fact,” never a “question of law,” unless 
the established or conceded facts from 
which the inference must be drawn ad- 
mit of but one reasonable conclusion.— 
Bagg v. Otter Tail Power Co., 297 N.W. 
774, 70 N.D. 704. 


Pa. Whenever there is a conflict of 
testimony or, for any cause, there is 
a reasonable doubt as to the facts or 
as to inferences to be drawn from 
them, negligence is a question for jury, 
and, where there is affirmative evidence, 
even of one witness, showing negli- 
gence, it is a question for jury 
regardless of weight of opposing proof. 
—Anstine v. Pennsylvania R. Co., 20 
A.2d 774, 342 Pa. 423. 

§.C. Ordinarily, the question of ‘“sud- 


den emergency” is for the jury, but‘ 


if proof shows no actionable negligence 
by defendant, it is court’s duty to so 
declare as matter of law.—Porter y. 
Cook, 13 S.H.2d 486, 196 S.C. 433, 
8.D. Though contributory negligence 
generally is fact question for jury, the 
matter of declaring standard of con- 
duct or applying such standard to set 
of undisputed conduct facts of such 
nature that reasonable men could not 
differ in opinion as to whether or not 


exhibited conduct conforms to estab-: 


“Wished ostandard jis 
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Bs 
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v. Knorr, 298 N.W. 28. — 
‘Tenn.App. Ordinarily, 
negligence is a matter tha 
submitted to the jury.—Lincoln Amuse- 
ment Co. v. Williams, 149 S.W.2d 86. 
Tex. In action for injury sustained 


ty fey 
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by eight-year old girl who accompanied 


mother to grocery store and who fell 
over or across a pasteboard box full 
of canned goods which had been left 
in aisle by one of employees of store, 
where the child was not in the store 
to make a purchase but was there sole- 
ly because she accompanied her moth- 
er who intended to purchase groceries, 
whether there was an implied inyita- 
tion for the mother to bring the child 
to the store and by reason thereof the 
store was under obligation to extend 
to the child the protection of an “in- 
vitee”’ was for the jury.—Carlisle v. J. 
Weingarten, Inc., 152 8.W.2d 1073, re- 
versing 120 S.W.2d. 886. ; 

Tex.Civ.App. Negligence is  gener- 
ally a question of fact.—Texas Steel 
Co. v. Rockholt, 142 S.W.2d 842, error 
refused. 

Tex.Civ.App. Generally, whether an 
act is negligence and a proximate cause 
is one of fact, but, if a penal law is 
violated, the act becomes negligence as 
a-matter of law.—Le Master v. Fort 
Worth Transit Co., 
error granted. 

Where there are circumstances shown 
by the evidence when taken as a, whole 
other than those things which consti- 
tute negligence as a matter of law from 
which it can be reasonably inferred 
that accident happened, then whether 
such acts constitute negligence and 
proximate cause is an issue of fact for 
the jury.—Le Master’ v. Fort Worth> 


Transit Co., 142 S.W.2d 908, error 
granted. 
Wa. The questions of negligence, con- 


tributory negligence, 
cause are generally for jury, however, 
where derelictions of a party are of 
such a degree that no reasonable man 
could fail to deem them negligence, and, 
where causal connection between these 
derelictions and injury complained. of 
is perfectly plain, trial court may with- 
draw these questions from jury.—Pen- 
oe v. D. Pender Grocery Co., 13 S.H.2d 

Wa. The question of negligence, 
whether primary, contributory, contin- 
uous or concurring, is a ‘‘question of 
fact” for jury, and it is only when rea- 
sonable persons cannot differ and the 
question is so plain in the meaning and 
interpretation that should be given. to 
it that no doubt is admitted of legal 
significance and effect thereof, that the 
question becomes a “question of law” 
for trial court to determine.—Virginia 
Hlectric & Power Co. v. Steinman, 14 
S.E. 313, 177 Va. 468. 

Wash. Ordinarily, negligence or con- 
tributory negligence is for jury, but 
may be found by court as a matter of 
law where facts are such that all rea- 
sonable men must draw the same con- 
clusion from them.—Hynek y. City of 
Seattle, 111 P.2d 247. 

W.Va. “Reasonable care’ is gener- 
ally a question for the jury.—Tilley y. 
Cole, 13 S.H.2d,1538. 
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Ark. Proof of occurrence of injury 
to customer, falling on store floor as 
result of slipping on foreign object or 
substance, is insufficient to take to jury 
question of store owner’s negligence, as 
such owner is not insurer of customer’s 
safety while in store—Kroger Grocery 
Pepaing Co. v. Dempsey, 143 S.W.2d 


Ga.App. In personal injury suit, 
plaintiff’s vague, equivocal and self- 
contradictory testimony did not bar re- 
covery as matter of law, where several 
witnesses testified in support of alle- 
gations of petition, but such testimony 
of plaintiff was proper for jury’s con- 
sideration in light of all evidence in 
case.—Western & Atlantic R. R. y. 
Mathis, 10 S.H.2d 457. 

Il.App. Whether personal injury has 
been inflicted willfully or wantonly is 
question of fact to be determined by 
jury if there is evidence to support the 


for court.—ly in : 
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should be 


142 S.W.2d 908, . 


and proximate ~ 


ee 


titled.—Perl  v. 


= ayn 7 


ion—Rohrer v. Dento 
306 App. SLT.) 1 sf j 
The presumption of negligence 


_yaised'by doctrine of “res ipsa loquitur” 


shifts the burden of evidence, not the 
burden of proof, and such doctrine 
takes the plaintiff's case to the jury 
even though defendant has presented 
strong rebutting evidence and it con- 
stitutes an inference which the jury 
must weigh, and from which they may 
find the fact of negligence—Turner vy. 
Missouri-Kansas-Texas R. Co., 142 S. 
W.2d 455, 129 A.L.R. 829. 
Tex.Civ.App. Testimony raising a 
mere speculation or surmise concern- 
ing alleged negligence is not testimony 
under the “scintilla of evidence’ rule, 
and does not warrant submission of the 


-¢ase to jury.—Walker vy. City Service 


Taxi & Bus, 142 S.W.2d 398, error dis- 
missed, judgment correct.’ 
Tex.Civ.App. “Res ipsa Joquitur” 
means that the facts of an- occurrence 
warrant an inference of negligence, that 
they furnish circumstantial evidence of 
negligence in absence of direct evi- 
denee, that the facts call for explana- 
tion or rebuttal, and that they make a 
ease for the jury.—Simpson v. Dallas 
Ry. & Terminal Co., 143 S.W.2d 416, 
error dismissed, judgment correct. 
_ Tex.Civ.App. “Res ipsa loquitur” 
means that the facts of an occurrence 
warrant the inference of negligence, not 
that they compel such an inference, 
and that they furnish circumstantial 
evidence of negligence where direct evi- 
dence of it may be lacking, but it is 
evidence to be weighed, not necessarily 
to be accepted as sufficient, that they 
make a ease to be decided by the jury 
and not that. they forestall the verdict. 
—Benkendorfer v. Garrett, 143 S.W.2d 
1020, error dismissed, judgment correct. 
W.Va. In action against store own- 
er for injuries suffered by store patron 
who slipped on a rainy day on a slop- 
ing terrazzo .entranceway which al- 


- legedly constituted a nuisance in rainy 


and damp weather evidence presented 
jury question, whether terrazzo en- 


_ tranceway, as constructed, was slippery 


and dangerous when wet and whether 
patron was guilty of negligence in her 
manner of entering upon entranceway, 
immediately preceding her fall._Spears 
v. Goldberg, 11 S.E.2d 532; Spears v. 
Goldberg, 12 S.E.2d 513. 
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Ark. In action for injuries to prem- 
ises resulting from a fire started by a 
burning cigarette allegedly thrown 
away by defendant’s truck driver when 
he stopped along highway to give a 
hitchhiker whom he had picked up an 
opportunity to secure a position from 
another truck owner, whether defend- 
ant’s truck driver, the hitchhiker or the 
other truck owner threw away the 
lighted cigarette which caused the fire, 
was for the jury where the evidence 
was conflicting.—Lindley v. McKay, 146 
S.W.2d 545. 


Cal.App. In personal injury action 
wherein all testimony concerning al- 
leged negligence of defendant and con- 
tributory negligence of plaintiff came 
without contradiction from plaintiff and 
plaintiff’s witnesses, under  circum- 
stances affording, no indication that 
testimony was result of mistake or in- 
advertence, presumption that plaintiff 
exercised ordinary care, which under 
some circumstances might be relied up- 
on to produce a conflict in the evidence, 
was dispelled.—Funari v. Gravem-Inglis 
Baking Co., 104 P.2d 44, 

Cal.App. The issue of negligence is 
a “question of fact” for jury where 
evidence is conflicting, or where, al- 
though the evidence is without con- 
flict, different inferences may reason- 
ably be drawn from it.—Bauer v. Davis, 
Tia P20 715! ‘ 

Mich. Inasmuch as owner’s duty of 
care toward trespassers, licensees, and 
persons on premises by invitation 
varies, where evidence is conflicting or 
inconclusive, it is for jury to deter- 
mine into which class plaintiff falls, 
and whether defendant exercised to- 
ward plaintiff the degree of care to 
which, under the law, plaintiff was en- 
Cohodas, Peterson, 


. Paoli, Nast Co. 


, 294 N.W. 697, 295 


Mich. 325. , 
N.J.Sup. In action by laundryman 
for personal injuries sustained on 


premises of another laundryman who 
was doing plaintiff’s work after plain- 
tiff's laundry had been destroyed by 
fire, where evidence was conflicting 
concerning what caused plaintiff to fall, 
it was for jury to find the true explana- 
tion of the accident.—Gordon y. Gen- 
eral Launderers, 18 A.2d 719, 126 N. 
J.L. 78. 
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Ala. Where plaintiff makes out a 
)rima facie case in action based on neg- 
igence, and defense of contributory 
negligence is dependent on oral testi- 
mony, credibility of evidence must be 
referred to jury, and trial court cannot 
direct a verdict for defendant, thus as- 
suming credibility of the exculpatory 
evidence, even though: such evidence is 
clear and without dispute—Webb v. 
hints Great Southern R. Co., 1 So.2d 


Ariz. If uncontradicted testimony of 
disinterested witnesses in a negligence 
action shows clearly that there was no 
negligence on part of defendant and 
that accident was caused solely by neg- 
ligence of a third party, case is for 
trial court and not for jury.—Phen v. 
All American Bus Lines, 110 P.2d 227. 

Colo. Where all the facts bearing 
upon the question of contributory negli- 
gence are undisputed and where they 
give rise to a single inference or con- 
clusion concerning which all reason- 
able minds would agree, the question 
becomes one of law.—Denham Theatre 
v. Beeler, 109 P.2d 648. 


Fla, In personal injury suit, plain- 
tiff’s contributory negligence is gen- 
erally jury question, but only when 
evidence: is conflicting, and plaintiff, 
shown by undisputed evidence to have 
been guilty of negligence contributing 
to proximate cause of injury, is pre- 
cluded, as matter of law, from recover- 
ing damages.—G. Ferlita & Sons Vv. 
Beck, 197 So, 340, 148 Fla. 509. 


Idaho, The question of contributory 
negligence is for the jury and is never 
one of law, unless the facts alleged in 
the complaint or proven are reasonably 
susceptible of no other interpretation 
than that the conduct of the injured 
party caused, or contributed to, his 
injury, and that, because of his negli- 
gence and carelessness, he did not act 
as a reasonably prudent person. would 
have acted under like circumstances.— 
Department of Finance of State v. 
Union Pac. RB.) Co., 104) P.2d 1110. 


lil. App. What is the proximate cause 
of an injury is ordinarily a ‘‘fact ques- 
tion’ to be determined by the jury 
from a consideration of all of the evi- 
dence, and it can only be raised as a 
“question of law’ when the facts are 
not only undisputed, but also such that 
there can be no difference in the judg- 
ment of reasonable men as to the infer- 
ences to be drawn therefrom.—Hill v. 
Hiles, 32. N.E.2d 933, 309 Ill.App. 321. 

Ind.App. Contributory negligence or 
want of reasonable care is usually a 
mixed question of law and fact, becom- 
ing a “question of law” only where 
facts are undisputed and inferences to 
be drawn therefrom lead to but one 
conclusion, and, where facts are in 
conflict or reasonable minds may draw 
different inferences from them, question 
eee jury.—Toenges v. Walter, 32 N.H. 


Ind.App. Contributory negligence be- 
comes a matter of law only where the 
controlling facts are undisputed or 
only one reasonable inference can be 
drawn from the facts by reasonable 
men.—Jones v. Kasper, 33 N.H.2d 816. 

Miss. The question of negligence vel 
non is for the jury, unless the doing 
of the act which caused the injury 
complained of is not in dispute or con- 
clusively appears from the eyidence, 
and no inference except that of negli- 
gence or of no negligence can be just- 
ly drawn therefrom, in which event 
the question is for the trial judge.— 
Supreme Instruments Corporation  y. 
Lehr, 1 So.2d 242, 190 Miss. 600, sus- 


taining suggestion of error 199 So. — 
294, 190 Miss. 600. ae f 
N.Y.App.Div. Contributory negli- 
gence is ordinarily a ‘‘question of fact” — H 
and can be decided as a “question of 
law’? only when there is no dispute up- 
on the facts and only one conclusion 
can be drawn therefrom.—Leshinsky — 
v. Cohen, 27 N.Y.S8.2d 865, 262 App: 
Diviei54 > : Rr 
N.C. What is negligence is a ques- 
tion of law, and when facts are ad- ti 
mitted or established, court must say 
whether negligence does or does not | aE 
exist, and such rule extends not only — 
to question of negligent breach of duty 
but also to feature of proximate cause, f 
—Murray v. Atlantic Coast Line R. Co., — 
11:8. 052d) 326), 218 (Ni C139 2,0 / ites ee 
N.C. What is negligence is a “ques- 
tion of law”, and, when facts are ad- 
mitted or established, the court must © 
say whether it exists, and such rule 
applies not only to question of neg- 
ligent breach of duty but also to prox- 
imate cause.—Pearson v. National Man- 
ufacture & Stores Corporation, 14 S.E. _ 
2d 8ib 1209 NG. 717%. eae 
Pa. Where plaintiff, reaching out to 
shut screen door which had stopped 
against side of building, lost her bal- 
ance and fell into open areaway, plain- 
tiff’s unbalance being undisputed, the 
question of proximate cause of her fall 
was for the court which properly gave 
binding instructions for defendant, the — 
owner of the property.—Zlates vy. Na- 
sim, 16 A.2d 381, 340 Pa.:157. ~ Ba / 
8.D. Though contributory negligence oD 
generally is fact question for jury, the 
matter of declaring standard of -con- 
duct or applying such standard to set — 
of undisputed conduct facts of such ~~ 
nature that reasonable men could not — ~ 
differ in opinion as to whether or not 


4 
| 


i 3 
x 


exhibited conduct conforms to estab- | 
lished standard is for court.—Iverson 
vy. Knorr, 298 N.W. 28. / ‘ 
4 § 856 vies 
_C.C.A.Minn. In personal injury ac- 
tion, where evidence is such that rea- — ; 
sonable men might reach different con-  — 
clusions, if the evidence favorable to'the “Y 
party against whom a directed verdict  ~ 
has been sought is accepted as true and 
if he is given the benefit of all favorable  __ 
inferences that may be reasonably 
drawn therefrom, the case is one for the 
jury.—Champlin Refining Co. v. Walk- | ues 
er, 113 F.2d 844. Oe 
Ordinarily, an issue of negligence is 
for the jury unless under the evidence ¢ 
all reasonable minds must reach the 
same conclusion, whereupon it becomes 
a ‘question of law for the ecourt— ~— 
Champlin Refining Co. v. Walker, 113 oy 
F.2d 844, ot ed 
D.C.Cal.. “Res ipsa loquitur’ means 
that facts of the occurrence warrant a 
the inference of negligence, and not : 
that they compel such an inference and 
although they furnish circumstantial : 
evidence of negligence where direct evi- 
dence of it may be lacking, it is evi- 
dence to be weighed and not necessari- a 
ly to be accepted as sufficient and such 
facts call for explanation or rebuttal 
but they do not necessarily require it, 
and they make a case to be decided by 
the jury and do not forestall the ver- 
dict.—Wallar v. Southern Pac. Co., 37 
F.Supp. 475. 
D.C.Mich. There is no presumption 
that a defendant has been negligent 
and unless the testimony is such that ~ 
reasonable inference of negligence can 
be drawn, a verdict must be directed 
for defendant if motion is made either 
at the close of plaintiff’s case, or at 
the close of all the proofs.—O’Hara v. 
Baa Motors Corporation, 35 F.Supp. 


Ala.App. Negligence is a question of 
law only when all reasonable men must 
draw the same conclusions from the 
fatts testified to.—Sloss-Sheffield Steel 
& Iron Co. v. Willingham, 199 So. 15, 
29 Ala.App. 569, cause remanded 199 
So. 28, 240 Ala. 294, 

Conn. If the jury find conditions on 
which application of res ipsa loquitur 
doctrine depends are present, and no 
further relevant facts are proven, the 
jury may draw an inference of negli- 
gence if they deem it reasonable, but 
are not compelled to do so.—lLeyine Y. 


" 
‘ 


ag 


Mi 


i 


ne 


.. injury, 


tf - question.—Texas & Pac. Ry. 
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Union & New Haven Trust Co., 17 A.2d 
500, 127 Conn. 435. % 
If jury find conditions on which ap- 
plication of res ipsa loquitur doctrine 
depends are present, other relevant facts 
proven are to be considered with facts 
furnishing basis for application of the 
doctrine, and the issue of negligence is 
to be determined on the whole case as 
so made.—Levine v. Union & New 


Haven Trust Co., 17 A.2d 500, 127 
Conn. 435. 
‘Mo.App. Where’ reasonable minds 


might differ and different conclusions 
might be drawn from evidence, ques- 
tions of negligence should be submit- 
ted to jury.—Horvath v. Chestnut 
Street Realty Co., 144 S.W.2d 165. 
N.J.Sup. In workman’s action for in- 
juries sustained when struck by key- 


stone falling from border above win- 


dow while workman was removing awn- 
ings from building, of which defendant 
- was mortgagee in possession, since key- 
stone, which was instrumentality caus- 
‘ing accident, was under sole manage- 
ment and control of defendant, doctrine 
of “res ipsa loquitur” was applicable, 
_ so that mere proof of occurrence of ac- 
cident authorized inference of negli- 
gence of defendant and was sufficient 
to take case to jury.—Klatt v. Hoboken 


- Bank for Savings, 18 A.2d 602, 126 N. 


fe Vika: 96. 
- In workman’s action for injuries, sus- 


tained when struck by keystone falling 


- from border above window while work- 
- man was removing awnings from build- 
ing, whether evidence offered by defend- 


ant mortgagee in possession of build- 


ing in explanation of accident met 


prima facie case made by workman un- 


der res ipsa loquitur doctrine was for 


jury.—Klatt v. Hoboken Bank for Say- 
ings, 18 A.2d 602, 126 N.J.L. 96. 
Ukl. Where the evidence is such that 
reasonable men may thoroughly differ 
as to whether negligence is thereby 
shown, the question is for the jury to 
- decide, and a demurrer to the evidence 
_ should be overruled.—Caesar vy. Phillips 
_ Petroleum Co., 104 P.2d 429. 
. RI. Where action was based upon 
negligent repair of electric ironer and 
resulting injury to operator, mere proof 


that ironer had been repaired three 
_ times and that heated electric shoe fell 


upon operator’s hands, without proof 
of nature of repairs made or cause of 
was. insufficient for jury.— 
_ Nahigian y. Belcher & Loomis Hard- 


ware Co., 18 A.2d 388 


Tex.Civ.App. “Res ipsa loquitur’” is 


a rule of evidence which raises the pre- 
* sumption of negligence, 


and which, 

even though rebutted, presents a jury 

Co. y. Cas- 
saday, 148 S.W.2d 471, error dismissed, 
judgment correct. 

Utah. The doctrine of “res ipsa 
loquitur’ does not give rise to a legal 
presumption of negligence, but merely 
justifies an inference of negligence, and 
therefore one who had made out a 
prima facie case under res ipsa loqui- 
tur doctrine was not thereby entitled 
to an instruction that defendant was 
guilty of negligence as a matter of law. 
—White v. Pinney, 108 P.2d 249. 

Utah. It is province of jury or court 
sitting without jury, as fact finder, to 
draw or reject inference under “res 
ipsa loquitur doctrine’ that party con- 
trolling instrumentality causing injury 
to another was negligent.—Loos_ v. 
wena Fuel Supply Co., 108 P.2d 
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C.C.A.Fla. Where walk had -been go 
undermined by digging of trench 
alongside it that it gave way when 
customer of oil filling station stepped 
upon it, whether customer was con- 
tributorily negligent was for jury.— 
ee Oil Co. v. Burleson, 117 F.2d 

C.C.A.Fla. In action for personal in- 
juries sustained by section foreman 
when motorcar on which he was riding 
ran into open switch, where railroad 
was guilty of negligence in leaving the 
switch open and unguarded, but the 
foreman conceded that had he _ been 
anticipating danger from an _ open 
switch he could have seen the switch 
target in more than ample time to 


‘e 


NEGLIGENCE 


have avoided the accident, evidence pre-— 


sented a case for jury since contribu- 
tory negligence would not bar recovery 
but merely_require jury to diminish 
damages. Federal Employers’ Liabil- 
ity Act § 3, 45 U.S.C.A. § 53.—Wiggins 
v. Powell, 119 F.2d 751. : 

C.C.A.I11. Plaintiff’s contributory 
negligence is question of fact for the 


‘ 


jury unless court can say as a matter 


of law that all reasonable minds must 
agree from the evidence that plaintiff 
was not in-exercise of ordinary care 
at time of accident and that such fail- 
ure contributed to his injury.—Dry- 
foos v. Scavenger Service Corporation, 
115 F.2d 637. 

C.C.A.Ill,. Negligence and contribu- 
tory negligence are ordinarily ques- 
tions of fact for the jury, but if from 
the facts disclosed conclusion follows 
as matter of law that there can be no 
recovery in any proper view of the 
facts, the trial court must direct a ver- 
dict,—Allen vy. Pennsylvania R. Co., 120 
F.2d 63. 

C.C.A.Md. Ordinarily, the existence 
of contributory negligence is a question 
for the jury and verdict can be di- 
rected on that ground only when, from 
all facts and inferences legitimately 
deducible therefrom,*no other rational 
conclusion can be drawn.—Conowingo 
Power Co. v. State of Maryland, to Use 
of Marshall, 120 F.2d 870. 

C.C.A.Mich. In action by airplane 
pilot against owner of other airplane 
and city for injuries suffered in ground 
collision on municipal airfield, evidence 
held not to warrant submission to jury 
of question of pilot’s right to rely upon 
light and radio signals,from city’s sig- 
nal tower, as affecting contributory 
negligence.—Finfera v. Thomas, 119 F. 
2d 28. 


C.C.A.Minn. Ordinarily, ‘questions 
of negligence and contributory negli- 
gence are for jury.—Duluth, W. & P. 
Ry. Co." v. Zuck, 119 F.2d 74. 

C.C.A.Ohio. In action against rail- 
way company by member of track re- 
pair and service crew for injuries sus- 
tained when struck in eye by steel 
sliver, where foreman had directe&é em- 
ployees engaged in ee rail to re- 
frain from striking with their sledges 
until other employees adjusting the rail 
had reached a distance safe from flyin 
chips, and injured member receive 
injury before reaching safe distance 
when he was startled by hearing. the 
sledges strike and turned halfway 
round, whether member assumed the 
risk, and whether his negligence in 
turning around was sole cause\of in- 
jury, were questioms for the jury. Fed- 
eral Employers’ Liability Act, 45 U.S. 


CYA; if 51-59.—Chesapeake & O. Ry. 
Co. v. Richardson, 116 F.2d 860. 
C.C.A.S.D. Contributory negligence 


usually is a question of fact for jury. 
—Nielsen v. Richman, 114 F.2d 343. | 
C.C.A.Tenn. In action for death of 
intestate who went into unlighted vesti- 
bule of defendant’s building to deliver 
food and drink to defendant’s employee 
working on fourth floor in response to 
employee’s request and fell down eleva- 
tor shaft, whether intestate was con- 
tributorily negligent was for jury.— 
McCowat-Mercer Printing Co. v. Taylor, 
115 F.2d 868, affirming Taylor y. Mc- 
Gonray alee er Printing Co., 27 F.Supp. 
C.C.A.Va. In action against contrac- 
tors, who were constructing library on 
town property under contract with 
town, for injuries received by falling 
of defective scaffold on which plain- 
tiff, who. was member of building com- 
mittee of board of trustees of town li- 
brary, was standing, jury should have 
been instructed that there was not suf- 
ficient evidence of contributory negli- 
gence for their consideration where 
plaintiff had nothing to do with build- 
ing, maintaining or loading scaffold, 
and there was no showing that plain- 
tiff was negligent in going upon scaf- 
fold.—Robey y. Keller, 114 F.2d 790. 
C.C.A.Wis. Contributory negligence 
generally is a question of fact for the 
jury.—Lucas v. Interstate Motor Freight 
System, 115 F.2d 602. 
D.C.D.C. In invitee’s action against 


“e ys Peis) ve y : 


store owner for injuries sustained when | 


struck by loaded merchandise truck 
being pushed along corridor by em- 
ployee, invitee’s contributory hegli- 
gence was for jury.—George v. Sears, 
Roebuck & Co., 36 F.Supp. 633. 
D.C.D.C. Customer who fell on floor 
of store which had become wet and 
slippery as result of wet feet, dripping 
clothes and wet umbrellas of customers 


entering the store was not guilty of 


contributory negligence as a matter of 
law so as to preclude recovery by her 
husband for medical expenses, loss of 
services, etc., incident to injuries sus- 
tained by the customer as result of the 
fall_—Clark y. Lansburgh & Bro., 38 F. 
Supp. 729. 

D.C.La. Generally, question of con- 
tributory negligence is for the jury.— 
Nehrbass v. Home Indemnity Co., 37 
F.Supp. 123. 

Ariz. Where there is evidence from 
which a jury could find that defendant 
was guilty of negligence, and one of 
the defenses is that plaintiff also was 
guilty of negligence, the Constitution 
takes away from either the trial or ap- 
pellate court the right to determine 
whether, as.a matter of either law or 
fact, evidence shows such contributory 
negligence to exist, and leaves question 
both of law and fact on such particular 
issue to jury. Const. art. 18, § 5. 
Campbell v. English, 110 P.2d 219. 

Cal. Contributory negligence is a 
“question of law’ only when court is 
impelled to say that from the facts 
reasonable men can draw but one infer- 
ence pointing unerringly to the negli- 
gence of the plaintiff contributing to 
his injury.—Taylor vy. Oakland Scav- 
enger Co., 110 P.2d 1044, prior opinion 
103 P.2d 605. 

Cal.App. Where invitee reaching step 
immediately above stairway landing 
thought she had reached landing and 
stepped out as though she were on the 
level and heel of her shoe caught on 
outer edge of step causing her to fall, 
whether in the exercise of due care the 
invitee should have held onto handrail 
which ended directly above the edge 
of the first step above the landing, and 
whether if she had done so her fall 
might have been prevented, were ques- 
tions of fact and not of law.—Moore v. 
Marshall, 107 P.2d 89. 

Cal.App. In action against corpo- 
rate building contractor for 
by roofer when struck by rafter which 
fell from house under construction, 
where evidence did not show that there 
was any unusual risk which plaintiff 
assumed in standing beside building 
while discussing selection of tile to be 
used for roof or that his conduct was 
any different from what other reason- 
able men under the same circumstances 
would have followed, whether plaintiff 
was guilty of contributory negligence 
or assumed the risk was for the jury. 
—Wilmot v. Golden Gate Inv. Co., 107 
P.2d 2638. 


Cal.App. The question of contribu- 
tory negligence is always one of fact 
for the jury to decide under proper in- 
structions, except in those cases in 
which, judged in the light of common 
knowledge and experience, there is a 
standard of prudence to which all per- 
sons similarly situated must conform.— 
Martin v. Fox West Coast Theatres 
seemoratlon, 108 P.2d 29, 41 Cal.App.2d 


It is only where, judged in the light 
of common knowledge and experience, 
there is a standard of prudence to which 
all persons similarly situated must con- 
form, that failure to adhere to that 
common standard is as a matter of law 
“contributor negligence’.—Martin v. 
Fox West 
108 P.2d 29, 41 Cal.App.2d 925. 

Cal.App. A court may direct a ver- 
dict for defendant on the ground of 
contributory negligence only’ when the 
evidence conclusively establishes such 
negligence, and no deductions or in- 
ferences other than contributory negli- 
gence may be drawn by the jury from 
the evidence.—Hoppe v. Bradshaw, 108 
P.2d 947, 

Cal.App. In action for injuries to 
one struck by defendant’s street car 


\ 


injuries — 


oast_ Theatres Corporation, 


ox 


Mie 


ket St. 


kot dines Heteesh parallel Feat 
to investigate possible injuries to occu- 


- pants of damaged automobile, whether 


plaintiff's conduct constituted negli- 
gence and whether such negligence was 
slight or reckless were fact questions 
for jury under evidence.—Lolli v. Mar- 
Ry. Co.110: Pa 436. ' 
Cal.App. If but one conclusion can 
reasonably be reached from evidence re- 
specting contributory negligence, ques- 
tion of contributory negligence is a 
“question of law’’ for trial court, but 
if one sensible and impartial person 
might decide that plaintiff exercised or- 
dinary care, and another equally sen- 
sible and impartial person might decide 
that plaintiff did not exercise such care, 
question of contributory negligence 
must be left to jury.—Emery v. Pacific 
pears & Telegraph Co., 110 P.2d 
Cal.App. Generally, existence or ab- 
sence of contributory negligence is for 
jury.—Emery v. Pacific Telephone & 
Telegraph Co., 110 P.2d 1079. 

Cal.App. When evidence on question 
of contributory negligence is conflict- 
ing and reasonable men might differ 
as to proper inferences or conclusions 
therefrom, issue as to whether such 
negligence was proximate cause of in- 
juries complained of is for jury to de- 
termine.—Ferguson vy. Nakahara, 110 P. 
2a 1091. 

Cal.App. In customer’s action against 
store owner for injuries suffered in 
fall on vomitus on floor, evidence held 
to make jury questions on customer’s 
negligence and owner’s notice of dan- 
gerous condition because of fall of 
another customer four minutes before. 
gies v. J. J. Newberry Co., 111 P.2d 

Cal.App. Contributory negligence and 
determination as to whether a _ plain- 
tiff has by his own conduct proximate- 
ly contributed to his own injuries is 
ordinarily a question of fact for jury. 
—Bauer v. Davis, 111. P.2d 715. 

Conduct of a plaintiff, even though 
admittedly careless in some respect, 
does not necessarily constitute con- 
tributory negligence as a matter of 
law.—RBauer v. Davis, 111 P.2d 715. 

Cal.App. The general rule is that 
negligence and contributory negligence 
are questions for the jury and, unless 
trial court can say as a matter of law 
that negligence or contributory negli- 
gence have or have not been shown, it 
may not interfere with jury’s finding 
with respect thereto.—Davis v. Duncan, 
tie 2-300 

Ga.App. In negligence action, wheth- 
er plaintiff negligently failed to exer- 
cise ordinary care to- avoid conse- 
quences of defendant’s negligence after 
defendant’s negligence became appar- 
ent, or its existence could have been 
apprehended by an ordinary person, is 
for jury unless plaintiff was negligent 
as a matter of law.—Luke v. Powell, 12 
S.H.2d 196, 63 Ga.App. 795. 

Ga.App. Where plaintiff is placed in 
position of peril through negligence of 
defendant and is injured in endeavoring 
to extricate himself therefrom, plaintiff 
is not guilty of negligence barring re- 
covery as a matter of law.—Strickland 
sieht das 12 $.E.2d 371, 63 Ga.App. 

Ga.App. Questions as to negligence 
and contributory negligence are ques- 
tions peculiarly for the jury, and will 
not be solved on demurrer except 
where the questions appear palpably 
clear, plain and indisputable.—Carlyle 


BEN Goettee, 13 S.H.2d 206. 


Ga.App. Questions of diligence and 
negligence, including contributory neg- 
ligence, are peculiar questions for a 
jury, and the courts will decline to 
solve them on demurrer unless the facts 


are indisputable.—Wilson vy. Ray, 13 S. 
H.2d 848, 64 Ga.App. 540. 
Ga.App. Diligence and _ negligence, 


including contributory negligence and 
proximate cause, are ordinarily pecu- 
liarly for the jury, and the court will 
decline to solve such questions on de- 
murrer except where they appear pal- 
pably clear, plain and. indisputable.— 
Alford v. Zeigler, 16 8.H.2d 69. 
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Idaho. Contributory negligence is a 


question | for jury, and never one of 
law, unless facts alleged in complaint 


or proved are reasonably susceptible: 


of no other interpretation than that 


the conduct of the injured party 
caused, or contributed to, his injury, 
and that, because of his negligence, 


he did not act as a reasonably pru- 
dent person would have done under 
like eircumstances.—Hobbs vy. Union 
Pac. RB. (Co;) 108 ¢P. 20.841: 

Iu. Contributory negligence becomes 
a question of law when the evidence is 
so clearly insufficient to establish due 
care that all reasonable minds would 
reach conclusion that there was con- 
tributory negligence.—Murphy v._ Il- 
linois State Trust Co., 31 N.W.2d 305, 
375 Ill. 310, affirming Murphy vy. Brich- 
ler, 27 N.H.2d 1003, 305 Ll.App. 6, 

Il.App. Contributory negligence is 
pre-eminently a fact question for jury. 
—Wallace v. Parnell, 28 N.H.2d 569, 
306 Ill.App. 310. 

It is not within court’s province to 
substitute its judgment for that of jury 
on question of person’s contributory 
negligence, unless his action was clearly 
and palpably negligent.—Wallace v. 
Parnell, 28 N.B.2d 569, 306 Ill.App. 
310 


IlLApp. Generally, question of con- 
tributory negligence is one of fact 
for jury and only becomes a ‘‘question 
of law” when evidence clearly estab- 
lishes that accident resulted from neg- 
ligence of injured party, and if there 
is any difference of opinion on question 
so that reasonable minds may not ar- 
rive at same conclusion, it is a ‘“ques- 
tion of fact” for jury, and-same rule 
is applicable in determining whether 
claimed negligence is proximate cause 
of injury.—Doran v. Boston Store of 
ria dae 30 N.H.2d 778, 307 Ill.App. 


Ill.App. Contributory negligence be- 
comes a “question of law’ only when 
evidence is so clearly insufficient to 
establish due care that all reasonable 
minds would reach conclusion’ that 
there was contributory negligence.— 
Hellwig v. Lomelino, 33 N.E.2d 174, 309 
ll.App. 369. 

Ill.App. In customer’s action against 
store for injuries received in fall on 
stairway where customer claimed that 
store was negligent in that it did not 
construct and maintain a handrail on 
stairway as required by ordinance, 
whether customer exercised due care 
and whether store was negligent in 
failing to have handrails on stairway 
and whether such failure was proxi- 
mate cause of customer’s injuries were 


for jury.—Doran y. Boston Store of 
Peas aee 30 N.E.2d 778, 307 Ill.App. 
Generally, question of contributory 


negligence is one of fact for jury and 
only becomes a ‘question of law’’ when 
evidence clearly establishes that acci- 
dent resulted from negligence of  in- 
jured pary, and if there is any differ- 
ence of opinion on question so that rea- 
sonable minds may not arrive at same 
conclusion, it is a “question of fact” for 
jury, and same rule is applicable in de- 
termining whether claimed negligence is 
proximate cause of injury.—Doran_y. 
Boston Store of Chicago, 30 N.E.2d 778. 
307 Ill.App. 456. 

iil.App. Whether a plaintiff was ex- 
ercising reasonable care or guilty of 
contributory negligence is ordinarily a 
question of fact for jury.—Hellwig v. 
Lomelino, 338 N.H.2d 174, 309 Ill.App. 
369. 


Negligence and contributory 
negligence are generally ‘“‘questions of 
fact” for jury and become ‘questions 
of law” only when evidence is so clearly 
insufficient to establish defendant’s neg- 
ligence or plaiatiff’s due care that all 
reasonable minds would reach conclu- 
sion that there was no such negligence 
or that there was contributory negli- 
gence.—Blachek v. City Ice & Fuel Co., 
35 N.B.2d 416, 311 Tll.App. 1. 

IU.App. Generally negligence and 
contributory negligence are questions 
of fact for jury, and so long as the 
question remains whether either party 
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has observed that digas)’ of care and 
caution imposed upon him by law, and 
the determination of the question in- 
volves the weighing and consideration 
of evidence, the question must be con- _ 
sidered as a question of fact for the 
jury.—Fugett v. Murray, 35 NE | 
946, 311 Ill.App. 323: 

Ind. App. Contributory negligence or 
want of reasonable care is usually a me. 
mixed question of law and fact, becom- — 
ing a ‘‘question of law” only where > 
facts are undisputed and inferences to 
be drawn therefrom lead to but one — 
eonclusion, and, where facts are in con- 
flict or reasonable minds may draw 
different inferences from them, question 
ee jury.—Toenges v. Walter, 32 N.E. / 


Iowa. Ordinarily, contributory neg- — 
ligence is a question for the jury and, He 
if there is any evidence tending ‘to. a 
establish plaintiff's freedom from con- 
tributory negligence, the question is hy 
for the jury.—VPierce v. Dencker, mes 
N.W. 781. 


sonable minds could arrive at but one 4 
eoneclusion  therefrom.—Rhinehart ve ‘ 
Shembaugt, 298 N.W. 876, 230, Iowa 


ee A verdict cannot be directed, 
for defendant on ground of contribu- 
tory negligence of plaintiff unless evi- 


ing of such negligence.—Murphy v. 
Smith, 29 N.H.2d 726., 
Mass. 


pensation insurance to 
ployee, where general 3 
stalling vault and door for gas com- a 
pany requested that door be unlocked ee 
so that frame might be properly set, is 
and gas company sent employee to un- OU 
lock combination, and employee did so 
while frame and door were not secure- ie 
ly attached, so that when combination 
was unlocked door fell upon the em- 
ployee injuring him, whether the em-~ 
ployee was contributorily negligent so 
as to bar 


Mass. The burded of proving con-— 
tributory negligence is on defendant 
and verdicts cannot be directed for de- i 
fendant unless evidence as matter of _ ‘eo 
law requires a finding of such negli- | 
gence.—Stiles v. Wright, 32 N.E.2d 220. 

308 Mass. 326. 

Mich. In sailor’s action against steel ‘ 
company for injuries sustained when ~~ 
struck by crane used by steel company 
in loading steel onto boat, evidence — 
whether sailor was contributorily neg- es 


ligent in not using due care for his 
own paeee was for jury.—Garstka vy. os 
Republic Steel Corporation, 293 N.W.  — 
691, 294 Mich. 387. Ne 
Mich. In railroad warehouse fore- neh 


man’s action against corporation en- 
gaged in wholesale fruit and vegetable 
business for injuries received in fall on _ 
icy steps of corporation’s loading plat- 
form near railroad tracks, whether ‘ 
foreman was contributorily negligent } 
was for jury.—Perl vy. Cohodas, Peter- 


son, Paoli, Nast Co. 294 N.W. 697, 
295 Mich. 325. 

Minn. The burden of proving con- 
tributory negligence restS on a de- 
fendant, and it is ordinarily a fact» 
question for the jury.—Anderson y. 
Johnson, 294 N.W. 224. 

Mo. In action against bank by in- 
vitee for injuries sustained when in- 


vitee slipped and fell on steps which 
were located within building, but which 
were wet with rainwater tracked into 
the bank by customers and others com- 
ing into the bank, questions whether 
bank was negligent and whether in- 
vitee was contributorily negligent were 
for the jury.—State ex rel. First Nat. 
Bank in St. Louis v. Hughes, 144 S.W. 
2a 84, quashing certiorari Bankhead vy. 
Wirst Nat. Bank, 137 S.W.2d 594. 

Mo. In death action, whether de- 
ceased was contributorily negligent 
was for the jury unless it could be said 
as a matter of law that he failed to ex- 
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ercise such care as would ordinarily 
- be exercised by a very careful person 
under the same or similar circumstanc- 

es. Mo.St.Ann. § 3263, p. 3371.—Fitz- 

patrick y. Kansas City Southern Ry. 

Co., 146 S.W.2d 560. i , 

Mo. In action for injuries sustained 
by customer in fall from stair landing 
to which customer had gone to use 
publie telephone at time when landing 
and stairs leading thereto were being 
used for storing and wrapping pack- 
ages, whether customer was guilty of 
contributory negligence in seeking to 
use telephone under such circumstances 
was a question for jury.—Murphy _v. 
Fred Wolferman, Inc., 148 S.W.2d 481. 

Mo. The Arkansas comparative neg- 
ligence statute does not attempt to 
take from the court the right, where 
no other inference can be drawn from 
the evidence by reasonable men, to 
decide as a “question of law’’ that evi- 

dence of negligence of decedent killed 

in a crossing collision equalled or ex- 

- ceeded that of railroad. Rope’s Dig. 

Ark. § 11153.—McGlothin v. Thompson, 

148 S.W.2d 558. 

Mo. In a case founded on alleged 
negligence of defendant, verdict should 

be directed if evidence of plaintiff him- 

self shows contributory negligence.— 

State ex rel. and to Use of City of St. 

* Louis v. Priest, 152 S.W.2d 109. 

Mo.App. Whether skilled high school 

k pole yaulter who had vaulted twice suc- 

eessfully with 16-foot bamboo pole 

when his hold was 8 feet 2 inches from 
butt of the pole and who was injured 
when the pol broke when vaulter 
placed his hold 11 feet 3 inches from 
butt was contributorily negligent so as 
to preclude recovery, from athletic 
goods company which sold the pole to 
the high school was for jury.—McCor- 
mick v. Lowe & Campbell Athletic 

Goods Co., 144 S.W.2d 866. 

Mo.App. The question of a _plain- 
tiff’s contributory negligence is for the 
jury unless from the facts proved rea- 
sonable men cannot draw different con- 

- clusions.—Brouk v. United Wood Heel 

Co., 145 S.W.2d 475 

 Conduet will be pronounced negli- 

gent as a matter of law only where all 

reasonable minds would be compelled to 

reach conclusion that such conduct did 
t not become a reasonably prudent per- 
~*~ son under the circumstances.—Brouk v. 

United Wood Heel Co., 145 S.W.2d 475. 
Mo.App. In action for injuries to 
woman as result of defendant’s em- 

ployee’s alleged negligence in pushing 

revolving door against plaintiff, whéth- 

‘er plaintiff was contributorily negli- 

gent in stepping into partially opened 

compartment of door, so that she would 
not take hold of handle for purpose 
of holding door, held for jury.—Sal- 

mons y. Dun & Bradstreet, 153 S.W. 

2d 556. 

Neb. Where evidence in action for 
injuries sustained in automobile colli- 
sion established that plaintiff was 
guilty of negligence more than slight, 
it became a question for the court, and 

- it was the court’s duty to direct a ver- 

dict for the defendant.—Klement  y. 

Lindell, 293 N.W. 1387: 

Neb. In death action, where evidence 
aq establishes that decedent was guilty of 
; more than slight negligence, question 
of his contributory negligence becomes 
one of law for eourt, and it is court’s 
duty to direct verdict for defendant.— 
"Bixby v. Ayers, 298 N.W. 533. 
> Neb. Where the evidence establishes 
- that a plaintiff was guilty of negligence 
more than slight, it becomes a question 
for the court.—Groat y. Clausen, 298 N. 
W. 563. 

. Where evidence in death action estab- 
lished that deceased was guilty of con- 
tributory negligence which was 

than slight, the court had the duty to 

‘ direct a verdict for the defendant.— 

in Groat vy. Clausen, 298 N.W. 563. 

Neb. In motorist’s action against 
driver and owners of truck for damages 
sustained in intersectional collision, 
evidence whether truck driver was neg- 
ligent in respect to speed and lookout, 
and whether motorist was contributori- 
ly negligent in respect to stopping be- 
fore entering arterial highway on which 
truck was traveling, and in respect to 
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giving notice of his approach and in 
keeping a lookout, and whether there 
was comparative negligence, was for 
jury.—Parks vy. Metz, 299 N.W. 643. 

N.H. Where plaintiff after transact- 
ing business with defendant received 
permission to use toilet located in rear 
of store, in action for injuries sustained 
when plaintiff stepped into hole in floor 
of unlighted toilet, question of con- 
tributory negligence was for the jury.— 
Hashim v. Chimiklis, 21 A.2d 166. 

N.J.Sup. In action for injuries sus- 
tained on premises of laundryman by 
another laundryman who was having 
his work done there after his own 
laundry had been destroyed by fire, 
whether plaintiff was contributorily 
negligent or assumed risk of injury 
from doors allegedly causing him to 
fall was for jury.—Gordon y. General 
Peat ee ae 13 SA 20) 1 TOYS 1262 sNIE. 
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N.Y.App.Div. In personal injury ac- 
tion, whether plaintiff was guilty of 
contributory negligence was for the 
jury.—Wahrhaftig v. Berberich, 21 N.Y. 
$.2d 364, 259 App.Div. 1114. 

N.Y.App.Div. In action for injuries 
resulting from fall down an unlighted 
elevator shaft, questions of negligence 
and contributory negligence were for 
jury.—Bershad y. Neimand Bros., Inc., 
22 N.Y.S.2d 862. 

N.Y.App.Div. In action for death of 
window cleaner, whether cleaner~could 
have left his safety belt attached to one 
of anchors provided therefor until he 
was safely inside window was for the 
jury. Labor Law, § 202.—Andross y. 
Trustees of Columbia University in 
City of New York, 23 N.Y.S.2d 285. 

N.Y.App.Div. In action for injuries 
to firemen inhaling noxious gases re- 
leased from refrigerating unit due to 
decomposition of chemicals when unit 
caught fire, which unit was installed in 
a fur storage vault without a permit 
from fire commissioner, and with inade- 
quate ventilation to outer air in viola- 
tion of city ordinances, negligence of 
dealer installing unit and owner of 
vault, and contributory negligence of 
fireman were for jury.—McCaffrey vy, 
Kinetic Chemicals, 26 N.Y.S.2d 1021, 
261 App.Div. 1099. j 


N.Y.App.Diy. Contributory negli- 
gence is ordinarily a “question of fact” 
and can be decided as a “question of 
law’? only when there is no dispute 
upon the facts and only one conclusion 
can be drawn therefrom.—Leshinsky y. 
Ponen, 27 N.Y.S.2d 865, 262 App.Div. 
N.Y.Sup. Where plaintiffs established 
prima facie the negligence of defendant 
and freedom from contributory negli- 
gence, is was error to nonsuit plaintiffs. 
—Goldstein vy. Rapoport’s Dairy Res- 
taurant, 21 N.Y.S.2d 630. : 


N.Y¥.Sup. Where invitee established 
prima facie that owner of premises did 
not exercise reasonable care to keep its 
property in a condition which would 
not expose the invitee unreasonably to 
danger, and that he was free from con- 
tributory negligence, it was error to 
dismiss invitee’s complaint seeking re- 
covery for personal injuries.—Graber vy. 
Grant Printing Corporation, 26 N.Y.S. 
2d 990. 

N.Y.Co.Ct. In action against restau- 
rant owner for injuries to patron, evi- 
dence that it was pitch dark beyond 
swinging door leading to rest room in 
basement and that after plaintiff per- 
ceived .such fact, she took no_ step 
forward, but stood still, felt for light 
on wall, and reached up for string pull, 
whereupon she lost her balance and 
fell down basement stairs, presented 
fact questions for jury as to defend- 
ant’s negligence and plaintiff’s contrib- 
utory negligence.—Boniface v. Lee, 23 
Ne Reap 447. Affirmefl 23 N.Y.S.2d 

N.C. When contributory negligence 
appears from plaintiff’s evidence, non- 
suit is properly granted, but not when 
such evidence is from  defendant,— 
pace v. Hooks, 10 8.H.2d 608, 218 N.C. 

N.C. Judgment of involuntary non- 
suit on the ground of contributory neg- 
ligence of plaintiff can be rendered 
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only when a single inference leading to 
that conclusion can be drawn from the 
evyidence—Hampton v. Hawkins, 13 8.H. — 
2d 227, 219 N.C. 205. ; ey: 

N.C. In negligence action, it is prop- 
er to sustain a demurrer to evidence 
and enter judgment as of nonsuit when 
contributory negligence is established 
by plaintiff's own evidence, but, where 
facts are not admitted or where more 
than one inference may reasonably be 
drawn from evidence, the issue must be 
submitted to jury.—Pearson v. National 
Manufacture & Stores Corporation, 14 
S.E.3d 811, 219 N.C. 717. 

N.D. Negligence, whether contribu- 
tory or primary, is a ‘‘question of fact,” 
never a “question of law,’ unless the 
established or conceded facts from 
which the inference must be drawn ad- 
mit of but one reasonable conclusion. 
—Bagg v. Otter Tail Power Co., 297 N. 
W. 774, 70 N.D. 704. 

Pa. A court can declare party guilty 
of contributory negligence as matter of 
law only in clear ease wherein facts are 
undisputed and but one inference can 
be drawn therefrom, as question wheth- 
er he did all that his duty required 
depends on facts, which it is jury’s 
province to determine, except in very 
clear case.—Usher v. Pittsburgh & L. 
BE. R. Co.,: 16 A.2d 387. 

Pa. Trial court is justified in taking 
question of. contributory negligence 
from jury and disposing of it as a 
matter of law only in clear cases.— 
Smith v. Pachter, 19 A.2d 85 

Pa. Contributory negligence may be 
declared judicially only where it is so 
clearly revealed that fair and reason- 
able individuals could not disagree as 
to its existence—McFadden vy. Penn- 
zoil Co., 19 A.2d 3870, 341 Pa. 433. 

Pa.Super. Question of contributory 
negligence of plaintiff cannot be treated 
as a question of law unless the facts 
and inferences are free from doubt.— 
Schaut v. Borough of St. Marys, 14 A. 
2d 583, 141 Pa.Super. 388. 

Pa.Super. Question of contributory 
negligence cannot be treated as one of 
law unless facts and inferences from 
facts are free from doubt, and, if there 
is doubt as to either, case is for jury 
—Willetts v. Butler Tp., 15 A.2d 392, 
141 Pa.Super. 394. 

Pa.Super. In purchaser’s action 
against vendor and manufacturer of 
electric washing machine and wringer 
for injuries received when purchaser’s 
hand was caught in wringer while pur- 
chaser, who knew of defects in wringer, 
was demonstrating difficulty of operat- 
ing wringer release to vendor’s repair- 
man after repairman told purchaser that 
wringer release was all right, whether 
purchaser was contributorily negligent 
was for jury.—Horvath v. Morrison, 17 
A.2d 656, 143 Pa.Super. 360. . 

Pa.Super. There must be no doubt 
or uncertainty regarding the facts tend- 
ing an accident in order to justify a 
court in treating the question of con- 
tributory negligence as a ‘question of 
law.’”—D’Annunzio v. Philadelphia Sub- 
urban Water Co., 18 A.2d 86, 143 Pa. 
Super. 422. 


Pa.Com.Pl, A person will not be 
held guilty of contributory negligence 
as a matter of law unless the evidence 
of his negligence is clear and unmis- 
takable. Negligence will not be im- 
puted to a plaintiff because of his con- 
duct when faced with a sudden and un- 
expected emergency which he had no 
reasonable grounds to anticipate.—Pote 
vy. Dauphin Deposit Trust Co., »49 
Dauph. 307. 

R.I. The question of contributory 
negligence is generally one for jury, 
unless it clearly appears that only 
proper conclusion from facts and rea- 
sonable inferences therefrom is that, 
in circumstances, an ordinarily prudent 
person would not have acted as did 
the plaintiff.—Banewicz v. Sullivan, 20 
A.2d 273 

§.C. Ordinarily, contributory negli- 
gence is an issue for the jury.—Crosby 
v. City of Chester, 14 S.H.2d 552, 197 
S.C. 66. ;. 

Tex. The mere fact that a person 
may participate in an operation attend- 
ed by some latent danger will not ren- 
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- gence as a matter of law.—McAfee v. 
_ Travis Gas Corporation, 153 S.W.2d 

' 442, reversing 131 S.W.2d 139. 

‘Vt. In action for loss of eye alleged- 
ly caused by defendant's negligence in 
bending over a sapling while plaintiff 
and defendant were walking through 
woodland and allowing it to fly back 
and strike plaintiff's eve, whether 
plaintiff was contributorily negligent 
in walking nearer defendant than a 
prudent man would have done under 
like or similar circumstances was a 
“question of fact” for the jury.—Craig 
v. Parkhurst, 18 A.2d 173. 

Va. Generally, whether one is with- 
out fault in bringing about’ an emer- 
gency is for the jury.—Saunders v. 
Hall, 11 S.H.2d 592. 

Wa. The questions of _ negligence, 
contributory negligence, and proximate 
cause are generally for jury, however, 
where derelictions of a party are of 
such a degree that no reasonable man 
could fail to deem them negligence, 
and, where causal connection between 
these derelictions and injury complain- 
ed of is perfectly plain, trial court may 
withdraw these questions from jury.— 
Penoso v. D. Pender Grocery Co., 13 8S. 
H.2d 310. 

Va. The question of negligence, 
whether primary, contributory, contin- 
uous or concurring, is a “question of 
fact’? for jury, and it is only when 
reasonable persons cannot differ and 
the question is so plain in the meaning 
and interpretation that should be giv- 
en to it that no doubt is admitted of 
legal significance and effect thereof, 
that the question becomes a “question 
of law’ -for trial court to determine.— 
Virginia Electric & Power Co. v. Stein- 
man, 14 S.E.2d 3138, 177 Va. 468. 


Wash. The issue of contributory 
negligence is ordinarily for the jury, 
and the trial court is not justified in 
taking the question from the jury un- 
less the conduct of the party charged 
with contributory negligence was so” 
palpably negligent that the possibility 
of a difference of opinion concerning it 
is precluded.—American Products Co. v. 
Scr: 109 Pi2d 570, 0032" ALLER: 
101 


Wash. Ordinarily, negligence or con- 
tributory negligence is for jury, but 
may be found by court as a matter of 
law where facts are such that all rea- 
sonable men must draw the same con- 
clusion from them.—Hynek y. City of 
Seattle, 111 P.2d 247. 

Wash. Contributory negligence is an 
“affirmative defense’? the burden of 
proving which is upon defendant, and, 
except in rare cases, it is a question of 
fact’ to be determined by trier of 
le ote v. 115 P.2d 

75. 


W.Va. In action against store owner 
for injuries suffered by store patron 
who slipped on a rainy day on a slop- 
ing terrazzo entrance way which al- 
legedly constituted a nuisance in rainy 
and damp weather evidence presented 
jury question whether terrazzo en- 
tranceway, as constructed, was slippery 
and dangerous when wet and whether 
patron was guilty of negligence in her 
manner of entering upon entranceway 
immediately preceding her fall.—Spears 
v. Goldberg. 11 S.BH.2d 532; Spears v. 
Goldberg, 12 S.H.2d 513. ’ 

Wis. In action for death of motorist 
when struck by train at crossing, evi- 
dence supported jury’s finding that 
railroad’s negligence respecting. failure 
to give signals constituted 75 per cent. 
of all negligence involved, and _ trial 
court erred in finding as matter of law 
that negligence of motorist was great- 
er than railroad’s negligence, and in 
changing jury’s answers accordingly. 
—Geier v. Scandrett, 295 N.W. 704, 236 

444, 
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Pa. A court can declare party guil- 
ty of contributory negligence as mat- 
ter of law only in clear case wherein 
facts are undisputed and but one in- 
ference can be drawn. therefrom, as 
question whether he did all that his 
‘duty required depends on facts, which 
it is jury’s province to determine, ex- 
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cept in very clear case.—Usher y. Pitts- 


burgh & Lb. H.R. Co., 16 A.2d 387. 
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Cal.App. In personal injury action 
wherein all testimony concerning al- 


leged negligence of defendant and con- 
tributory negligence of plaintiff came 
without contradiction from plaintiff 
and plaintiff's witnesses, under cir- 
cumstances affording no indication that 
testimony was result of mistake or in- 
advertence, presumption that plaintiff 
exercised ordinary care, which under 
some circumstances might be relied up- 
on to produce a conflict in the evidence, 
was dispelled.—Funari v. Gravem-In- 

glis Baking Co., 104 P.2d 44. 

In personal injury suit, plain- 
contributory negligence 'is gen- 
erally jury question, but only when evi- 
dence is conflicting, and _ plaintiff, 
shown by undisputed evidence to have 
been guilty of negligence contributing 
to proximate cause of injury, is pre- 
cluded, as matter of law from recover- 
ing damages.—G. Ferlita & Sons vy. 
Beck, 197° So. 340, 143 Fla. 509. 

Ind.App. Contributory negligence or 
want of reasonable care is usually a 
mixed question of law and fact, becom- 
ing a “question of law” only where 
facts are undisputed and inferences to 
be drawn therefrom lead to but one 
eonclusion, and, where facts are in con- 
flict or reasonable minds may draw dif- 
ferent inferences from them, question is 
oat eid meat ees v. Walter, 32 N.H. 

Neb. Where evidence is in conflict 
and such that reasonable minds may 
draw different conclusions therefrom, 
the questions of negligence and com- 
parative and contributory negligence 
are for determination of jury.—Parks 
v. Metz, 299 N.W. 648 ¥ 

N.H. In personal injury action 
where testimony was conflicting it was 
for the jury to determine which tes- 
timony was to be believed.—Hashim y. 
Chimiklis, 21 A.2d 166. 


N.C. In negligence action, it is 
proper to sustain a demurrer to evi- 
dence and enter judgment as of non- 
suit when contributory negligence is 
established by plaintiff’s own evidence, 
but, where facts are not admitted or 
where more than one inference may 
reasonably be drawn from evidence, the 
issue must be submitted to jury.— 
Pearson y. National Manufacture & 
Stores Corporation, 14 S.E.2d 811, 219 
IfAOKE Ls 

Pa. Whenever there is a conflict of 
testimony or, for any cause, there is 
a reasonable doubt as to the facts or 
as to inferences to be drawn from them, 
negligence is a question for jury, and, 
where there is affirmative evidence, 
eyen of one witness, showing negli- 
gence, it is a question for jury re- 
gardless of weight of opposing proof. 
—Anstine v. Pennsylvania R. Co., 20 
A.2d 774, 342 Pa. 423, 


S.C. The determination of question 
of contributory negligence is controlled 
by cirsumstances of particular case, 
and court will not decide it as one of 
law if testimony is conflicting or ‘if 
conclusion to be drawn therefrom is 
doubtful.—Bingham v, Powell, 11 8.B. 
Qde275, 195 28:CH 238% 
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©.C.A.1ll. Negligence and contribu- 
tory negligence are ordinarily questions 
of fact for the jury, but if from the 
facts disclosed conclusion follows as 
matter of law that there can be no 
recovery in any proper view of the 
facts, the trial court must direct a 
verdict.—Allen v. Pennsylvania R. Co., 
120 F.2d 63. j 

C.C.A.Md. Ordinarily the existence 
of contributory negligence is a ques- 
tion for the jury and verdict can be 
directed on that ground only when, 
from all facts and inferences legitimate- 
ly deducible therefrom, no other ra- 
tional conclusion can be drawn.—Cono- 
wingo Power Co. vy. State of Maryland, 
to Use of Marshall, 120 F.2d 870. 

C.C.A.Okl. Negligence is a ‘“‘question 
of fact” for jury, and becomes a ‘“‘ques- 
tion of law’? for court only when rea- 
sonable men would not differ on evi- 
dence when considered in its most fa- 
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vorable light.—Oklahoma Natural Gas 
Co. v. McKee, 121 F.2d 583. ~ : oe 
Ala, In plea of contributory negli- — 
gence, facts must be alleged which are v 
sufficient in themselyes to show. plain- ‘i 
tiff’s negligence as a conclusion of 
law, or to reasonably suggest it as 
an inference of fact, and in the latter 
case, the facts being proved, negligence — 
vel non is a question of inferential fact 
for the jury.—Preston y. LaSaHe 
Apartments, 3 So.2d 411. SP year: 
Cal.App. The question of contribu- 
tory negligence is ordinarily for jury, 
but becomes a question of law when — 
the court is impelled to say that evi- — 
dence is not in conflict on the facts, 
and that from these facts reasonable 
men can draw but one inference, point- 
ing unerringly to or against contribu- — ry 
tory negligence.—Hansen vy. Steele, 104 
P.2d 93. WUE he 
Cal.App. Contributory negligence is 
a matter of law only when no other~ — 
inference may be drawn from the facts. 
—Casalegno v. Leonard, 105 P.2d 125. — 
_Cal.App. The question of contribu- 
tory negligence is to be withdrawn | — 
from jury only where deduction drawn ux 
from the evidence is inevitably one 
way or the other.—Wright v. Ponitz, — 2 
‘E12 °P.2dk 25: Sah i 
Cal.App. Contributory negligence is 
a ‘question of law’ only when the ~ 
court is impelled to say that from the 
facts reasonable men can draw but one ~ 
inference, and that an inference point- _ 
ing unerringly to negligence of plain- 
tiff contributing to his injury.—Ander- 
son v. San Francisco Examiner, 112 P. 
2d 297. 75% ed RO a 
Cal.App. Contributory negligence is ay 
a “question of law’ only when from se] 
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the facts and circumstances of the case 
reasonable men can draw only the in- 


ference that plaintiff was negligent and ie 
that his negligence contributed to his 
injury.—Washam vy. Peerless Auto- — 
matic Staple Mach. Co., 113 P.2d 724. 
Ga.App. Where an invitee has been 


premises, if defective condition is one 
of such character that reasonable and 
prudent men could reasonably differ as 
to whether an accident could or should) 
have been reasonably anticipated from 4 
its existence, owner’s negligence is for 
the jury. Code, §..105-401.—McCrory + — 
popes Corporation v. Ahern, 15 S.B.2d i 


Idaho. If, after considering all the 
evidence and the inferences that may i 
be deduced therefrom, the court is in 
doubt whether reasonable men, in 
viewing all the evidence, might arrive 
at different conclusions on the issue 
of negligence, such question of negli- 
gence is a “question of fact’ for they ~~ 
jury, and becomes a “question of law” — 
for the court only in clear cases en- — 
tirely free from doubt.—Owen y. Tay- — 
loz, (\ 14> P.2 dl 2587 


Il.App. Negligence and contribu- -° 
tory negligence are generally “ques- 
tions of fact’ for jury and become | 
“questions of law’ only when evidence © 
is so clearly insufficient to establish 
defendant’s negligence or _ plaintiff’s 
due care that all reasonable minds 
would reach conclusion that there was 
no such negligence or that there was 
contributory negligence.—Blachek  y. 
City Ice & Fuel Co., 35 N.H.2d 416, 

SLUT Appin te 


Ind. Where the facts in an action 
for negligence are disputed or equivo- 
eal, and different inferences can rea- 
sonably be drawn from them, the ques- 
tion of negligence must be determined 
by the jury under instructions of the 
court.—Danner v. Marquiss, 33 N.E.2d 
ys a 

Where a state of facts exists from 
which one sensible impartial man 
would infer that negligence existed 
whereas another man equally sensible 
and equally impartial would infer 
that proper care had been used, the 
question of negligence must be referred 
to the jury under proper instructions. 
—Danner v. Marquiss, 33 N.E.2d 51d. 

Ind.App. Contributory negligence be- 
comes a matter of law only where the 
controlling facts are undisputed or 
only one reasonable inference con be 


§ 862 

drawn from the facts by reasonable 
men.—Jones v. Kasper, 33 N.E.2d 816. 

Iowa. Ordinarily the question of 
-eontributory negligence is for the jury 
unless the evidence is such that rea- 
sonable minds could arrive at but one 
conclusion therefrom.—Rhinehart vy. 
Shambaugh, 298 N.W. 876, 230 Iowa 
788 


Minn. Where the evidence is such 
that reasonable minds might reach op- 
posite conclusions as to the defense of 
contributory negligence, it is error to 
direct a verdict against plaintiff.— 
'  Fickling v. Nassif, 294 848. 
_ ~Miss. The question of negligence vel 
non is for the jury, unless the doing of 
the act which caused the injury com- 
plained of is not in dispute or _ con- 
--— eilusively appears from the evidence, 
and no inference except that of neg- 
 jligence or of no negligence can be 
justly drawn therefrom, in which event 
the question is for the trial judge.— 
-  $upreme Instruments Corporation Vv. 
Lehr, 1 So.2d 242, 190 Miss. 600, sus- 
taining suggestion of error 199 So. 
294, 190 Miss. 600. : 
Mo.App. Under Illinois law, question 
of plaintiff’s due care is for jury when 
there is any evidence which, with any 
legitimate and justifiable inference 
therefrom, tends to show the use of due 
 eare; but, where evidence with all such 
inference does not tend to show due 
eare, court is justified in instructing 
jury to return verdict for defendant.— 


Kuba v. New York Cent. R. Co., 143 
S.W.2d 332. 
Mo.App. Where reasonable minds 


might differ and different conclusions 
ean be drawn from the evidence, ques- 
tions of negligence should be submitted 
to the jury.—Graves vy. May Department 
Stores Co., 153 S.W.2d 778. } 

Neb. Where evidence is in conflict 
and such that reasonable minds may 
er draw different conclusions therefrom, 

the questions of negligence and com- 
parative and contributory negligence 
are for determination of jury.—Parks v. 
|| Metz, 299 N.W. 643. 


wy 1 
- ~~ +N.Y.Sup. Where conflicting infer- 
ences could be drawn under evidence 
with respect to issues of negligence 
and contributory negligence, substitut- 
ing trial court’s judgment for that of 
jury on issues and dismissing com- 
plaint as matter of law would have 
been error.—Levy v. Cascaces Operat- 
ing Corporation, 27 N.Y.8.2d 258, 176 
Mise. 3738. 
N.C. In negligence action, it is prop- 
er to sustain a demurrer to evidence 
and enter judgment as of nonsuit when 
contributory negligence is established 
by plaintiff's own evidence, but, where 
facts are not admitted or where more 
than one inference may reasonably be 
drawn from evidence, the issue must 
be submitted to jury.—Pearson y. Na- 
tional Manufacture & Stores Corpora- 
tion, 14° 8.E.2d 811, 6219. N.C... 717: 
N.D. Negligence, whether ‘eontribu- 
tory or primary, is a “question of 
fact,’”’ never a “question of law,’ unless 
the established or conceded facts from 
which the inference must be drawn 
admit of but one reasonable conclusion. 
—Bagg v. Otter Tail Power Co., 297 N. 
W. 774, 70 N.D. 704. 
3 N.D. Questions’ of negligence and 
contributory negligence are fact ques- 
tions for the jury, unless the evidence 
is such that but one conciusion can 
reasonably be deduced therefrom.—Stel-” 
ter y. Northern Pac. Ry. Co., 299 N, 
W. 310. 


If the evidence concerning contribu- 
tory negligence is such that but one 
inference can fairly and reasonably be 
drawn therefrom, the matter presents 
a question of law to be decided by the 
court.—Stelter v. Northern Pac. Ry. 
; Co., 299 N.W. 310. 

‘y Okl. Generally, negligence is a ques- 
tion for the jury when reasonable men 
may differ as to facts or ag to infer- 
ences to be drawn therefrom.—Full- 


ay, 
ae 
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graf vy. Oklahoma Ry. Co., 111 P.2d 
1072. 
Okl, Where, from competent eyi- 


dence adduced,’ reasonable men might 
draw different conclusions regarding 
negligence of party charged therewith, 


hig. Fath iy 
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the question is for the jury.—Wray v. 
Garrett, 113 P.2d 367. 
Pa. Whenever there is a conflict of 


testimony~ or, for any cause, there is 
a reasonable doubt as to the facts or 


as to inferences to be drawn from 
them, negligence is a question for 
jury, and where there is affirmative 


evidence, even of one witness, showing 
negligence, it is a question for jury, 
regardless of weight of opposing proof. 
—Anstine y. Pennsylvania R. Co., 20 
A.2d 774, 342-PRa. 423. 

Pa.Super. Question of contributory 
negligence of plaintiff. cannot be treated 
as a question of law unless the facts 
and inferences are free from doubt.— 
Schaut v. Borough of St. Marys, 14 A. 
2d 583, 141 Pa.Super. 388. 

Pa.Super. Question. of contributory 
negligence cannot be treated as_ one 
of law unless facts and inferences from 
facts are free from doubt, and, if there 
is doubt as to either, case is for jury. 
—Willetts v. Butler Tp., 15 A.2d 392. 
141 Pa.Super. 394. 

Pa.Super. Contributory negligence 
ean be declared judicially only where 
such negligence is so clearly revealed 
that fair and reasonable individuals 
could not disagree as to its existence. 
—Naugle v. Reading Co., 21 A.2d 109. 
145 Pa.Super. 341. 

Pa.Super. The court can declare as 
a matter of law that a certain. state 
of facts amounts to contributory neg- 
ligence on the part of a plaintiff or 
shows absence of negligence on the 
part of a defendant only in cases so 
clear that there is no room for fair 
and sensible men to differ in_ their 
conclusions from the available data.— 
Sanaa v. Pittsburgh Rys. Co., 21 A.2d 


R.I. The question of contributory 
negligence is generally one for jury, 
unless it clearly appears that only 
proper conclusion from facts and rea- 
sonable inferences therefrom is that, in 
circumstances, an ordinarily prudent 
person would not have acted as did 
the plaintiff—Banewicz v. Sullivan, 20 
A.2d_ 273. 

S.C. The determination of question 
of contributory negligence is controlled 
by circumstances of particular case, 
and court will not decide it as one of 
law if testimony is conflicting or if 
conclusion to be drawn therefrom is 
doubtful.—_Bingham vy. Powell, 11 S.E. 


(2d 275, 195 S.C. 238. : 


§.C. Ordinarily, the question of con- 
tributory negligence is a mixed ques- 
tion of law and fact and is for the 
jury, but, when the evidence admits of 
but one reasonable inference, the ques- 
tion becomes a matter of law for the 
court.—Augustine y. Christopoulo, 13 
S8.£.2d 918, 196 S.C. 381. 

Tex.Civ.App. In passing upon the 

competency of evidence to raise an is- 
sue of negligence, it is duty of court 
to view the evidence and all reasonable 
inferences that may be drawn there- 
from in most favorable light for plain- 
tiff, and, if there is any evidence ei- 
ther direct or circumstantial which 
when thus viewed may serve as basis 
for a legal inference of facts sought to 
be established, issue should be sub- 
mitted to the jury.—Texas Pacifie Coal 
& Oil Co. v. Wells} 151 S.W.2a 927, 
error granted. 
_ Wash. The trial court is warranted 
in deciding the issue of contributory 
negligence as a matter of law -only 
when it may be said that minds of rea- 
sonable men cannot differ on question 
of negligence of injured person.—Had- 
ley v. Simpson, 115 P.2d 675. 

Wash. Before a court will be justi- 
fied in taking from the jury the ques- 
tion of contributory negligence, the acts 
done must be so palpably negligent 
that there can be no two opinions con- 
cerning them.—McFarland vy. Commer- 
cial Boiler Works, 116 P.2d 288. 

Wyo. The question of contributory 
negligence is one of faet that should 
be submitted to the jury unless reason- 
able men can draw but one inference,— 
Merback y. Blanchard, 105 P.2d 272. 
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C.C.A.Minn. In action against owner 
of gasoline service station for injuries 
sustained by patron who had left his 


Wee 
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and who, upon his return, struck his 
head against ladder protruding from 
fire truck in grease room as he was 
inspecting the tires of his own automo- 
bile, whether patron was contributorily 
negligent in failing to observe ladder 
was for the jury.—Champlin Refining 
Co. v. Walker, 113 F.2d 844. 
D.C.D.C. Where clothes rack on 
which dresses were displayed was close 
to change in floor level, a_ customer 
who faced the rack, selected a dress 
therefrom, turned to get a better light 
on it and without observing the change 
in floor level, took a step and_ fell 
down the steps leading to lower level 
of the floor was not guilty of con- 
tributory negligence as a matter of 
law so as to bar recovery from the 
store owner for injuries sustained in 
the fall.—Cheney v. S. Kann Sons & 
Co., 37. F.Supp. 493. F 
Cal.App. Where invitee reaching step 
immediately above stairway landing 
thought she had reached landing and 
stepped out as though she were on the 
level and heel of her shoe caught on 
outer edge of step causing her to fall, 
whether in the exercise of due care 
the invitee should have held onto hand- 
rail which ended directly above the 
edge of the first step above the land- 
ing, and whether if she had done so 
her fall might have been. prevented, 
were questions of fact and not of law. 
—Moore y. Marshall, 107. .P.2d 89. 


Cal.App. Evidence presented. ques- 
tion for jury as to whether customer, 
who was injured when she fell down 
stairway in store while looking at lino- 
leum display, which was located near 
stairway, was guilty of contributory 
negligence, so as to preclude recovery 
from store owner for her injury.—Co- 
lombo v. Axelrad, 114 P.2d 425. 

Conn. In customer’s action for in- 
juries sustained in fall through an open 
trapdoor in aisle of store while looking 
at merchandise on display, where there 
‘was evidence that on customer’s fre- 
quent visits to store trapdoor was 
closed and that what had been a safe 
floor had become a trap and a place of 
danger which she had no opportunity 
to discover, whether customer exercised 
due care was for the jury.—Zoceali v. 
Carfi, 20 A.2d 728, 128 Conn, 168. 

App.D.C. In action for injuries sus- 
tained by prospective customer who 
fell as he entered store through rear 
door, where dangerous condition of 
entrance caused fall to come about 
practically by refiex action rather than 
as a result of proceeding deliberately 
and with forewarning into an unknown 
situation, whether customer was con- 
tributorily negligent was for the jury, 
notwithstanding that step-up outside 
the door allegedly put customer on no- 
tice that he would have to step down 
in order to reach floor level on inside 
of store, and that customer after open- 
ing door allegedly had sufficient oppor- 
tunity for reflection to enable him to 
recognize that he was proceeding into 
a dimly lighted or dark place —Young 
eit Shop v. Odend’Hal, 121 F.2d 


Kan. In invitee’s action against res- 
taurateur for injuries sustained in step- 
ping into open trap door in hallway 
leading to toilet provided for use of 
guests, whether invitee stepping over 
small pasteboard box in dimly lighted 
hallway was contributorily negligent 
was question of fact for jury.—Camp- 
yee v. Weathers, 111 P.2d 72, 153 Kan. 

Mich. In action for injuries sus- 
tained by one picking cherries, pur- 
chased by him from defendant, when 
ladder furnished by defendant’s over- 
seer tipped over, whether plaintiff was: 
bound to anticipate or discover latent 
defect, as to which experts testified, in 
construction of ladder and exercised re- 
quired degree of care for his own safe- 
ty, held for jury.—Vinch v. W.. R. 
Roach Co., 295 N.W. 324, 295 Mich. 589. 

In action for injuries sustained when 
ladder furnished plaintiff by defend- 
ant’s employee tipped over, where there 
was evidence of defendant’s negligence 
in supplying improperly designed or 
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- out-of-repair ladder and circumstances 
_ showing that infirnaities therein were not 
readily discoverable, question of plain- 
tiff's contributory negligence was prop- 
erly submitted to jury.—Finch yv. W. R. 
Roach Co., 295 N.W. 324, 295 Mich. 589. 
Mich. Where customer sought recov- 
ery from proprietor of retail store for 
injury sustained in a fall allegedly re- 
sulting from slipping on dirt and oil 
which proprietor had allegedly negli- 
gently permitted to accumulate on floor 
of store, customer was not guilty of 
contributory negligence as a matter of 
law on account of failure to look for 
such hazardous condition on the floor. 
—Hulett y. Great Atlantic & Pacific Tea 
€Co.,, 299 N.W. 807, 299 Mich. 59. 
Mo.App. Under. Illinois law, contrib- 
utory negligence will not be imputed 
as a matter of law to one who receives 
an injury from a danger which might 
haye been seen but from which his at- 
tention was distracted by surrounding 
circumstances, and in such case the is- 
sue is for the jury.—Busker v. New 
York Cent. R. Co., 149 S.W.2d 449. 
N.Y.App.Div. One approaching or in 
presence of known danger must exer- 
cise more care than is required of one 
who does not know of the danger, but 
the question of negligence is still for 
jury, if reasonable minds might differ 
as to whether higher degree of care 
was exercised.—Leshinsky v. Cohen, 27 
N.Y.S.2d 865, 262 App.Div. 775. 
Where plaintiff was injured by fall- 
ing on dangerous outdoor flight of 
steps which led from boarding house 
and which plaintiff admitted she knew 
was dangerous, but under the evidence 
reasonable minds might differ as to 
whether plaintiff was contributorily 
negligent, the question of contributory 
negligence was for the jury.—Leshin- 


sky v. Cohen, 27 N.Y.S.2d 865, 262 
App.Div. 775. 
Ohio App. In action by customer 


against store owner for injuries sus- 
tained when customer slipped and fell 
on floor of store, whether store owner 
was negligent in having porter mop 
floor at time when customers were us- 
ing that part of store and in not warn- 
ing customer of slippery condition of 
floor, and whether customer was guilty 
of contributory negligence in not avoid- 
ing moist place upon floor when she 
should have observed that it had been 
recently mopped, and must have seen 
porter, mop and bucket, were for jury. 
—Simpson vy. Mary Lee Candies, 35 N. 
H.2d 869. 

Pa. Even if construction of metal 
banister permitting half-inch high base 
by means of which banister was an- 
chored to the floor to extend beyond 
edge of top step without a newel post 
or standard in the nature thereof in- 
volved an unreasonable risk of harm to 
store owner’s invitees, customer who 
stumbled over end of base could not 
recover aS a matter of law for injuries 
sustained in view of customer’s testi- 
mony disclosing thoughtless inattention 
to her surroundings and a complete 
failure to be duly observant of where 
she was stepping.—Rogers v. Max 
Azen, Inc., 16 A.2d 529, 340 Pa. 328. 

A less degree of attention in placing 
feet is required of customers in stores 
who walk along aisles where goods are 
displayed for the very purpose of at- 
tracting their attention than is required 
of pedestrians on sidewalks, and con- 
tributory negligence of a person falling 
over obstacles under such circumstances 
is usually for the jury, but where the 
attention of a customer jis not so chal- 
lenged and diverted, the mere fact that 
injury was sustained in a store does 
not remove the case from operation of 
the general rule ordinarily applicable 
to business invitees as well as to pedes- 
trians on sidewalks.—Rogers v. Max 
Azen, Inc., 16 A.2d 529, 340 Pa. 328. 

Pa.Super. In customer’s action for 
injuries sustained when she fell into 
an open trapdoor in aisle of depart- 
ment store while being conducted by a 
saleswoman to toilet, whether custom- 
er’s failure to see open trapdoor as she 
approached it or whether customer’s 
stepping back izty open trapdoor in 
an emergency suddenly presented by a 
boy suddenly emerzing with an iron- 
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ing board constituted contributory neg- 


ligence, so as to bar customer’s recoy- 
ery, was for jury.—Christman y. Segal, 
17 A.2d.676, 143 Pa.Super. 87 

Pa.Com.Pl. The plaintiff was injured 
as she left defendant’s store by falling 
when she failed to observe a step just 
outside the store door, A compulsory 
non-suit was granted on the grounds 
that no negligence had been shown on 
the part of the defendant and that the 
plaintiff was guilty of contributory 
negligence.—Hixenbaugh y. McCrory 
Co., 20 Wash. 184, 

R.I. In action for injuries to one 
falling down basement stairs in de- 
fendant’s office building, evidence held 
to present disputed fact question for 
jury as to whether plaintiff was con- 
tributorily negligent in failing to see 
stairway because of optical illusion that 
there was a door at head of stairs.— 
ween vy, Union Corporation, 17 A.2d 


R.I. Where evidence viewed in light 
most favorable to plaintiff showed that 
plaintiff, in response to eall from de- 
fendant’s servant, entered defendant’s 
cellar to repair refrigerating unit, and 
was not warned of any danger on stairs 
or at the foot of them, and light was 
not bright enough to disclose defect in 
floor, and there was no reason to appre- 
hend that there was a hole or depres- 
sion there, plaintiff was an ‘‘invitee’’, 


and whether he was negligent in not: 


pausing on last stair until his vision 
could accustom itself to dim light and 
enable him to discover defect in floor 
was for the jury.—Harrington y. Lig- 
gett Drug Co., 20 A.2d 537. 

Tex. Even where a_ person has 
knowledge, actual or imputed, of a de- 
fect, a question of fact as to negligence 
is presented, unless it can be said as 
a matter of law that a person of or- 
dinary care would not have incurred 
the risk.—McAfee vy. Travis Gas Corpo- 
ration, 153 S.W.2d 442, reversing 131 
S.W.2d 139. 

Wash. In action by employee of 
boat owner for injuries sustained by 
falling from a grating in a ship onto 
a steel tank some 20 feet below against 
the purchaser of the ship’s engine who 
left the grating in insecure condition 
after removing the engine, question of 
employee’s contributory negligence was 
for the jury, where no defects in the 
grating were noticeable to a person 
standing in position of the employee 
when he stepped on the grating and 
fell— McFarland vy. Commercial Boiler 
Works, 116 P.2d 288. 
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Ky. Under the ‘sudden emergency 
rule’, where one is confronted with a 
sudden emergency not caused by his 
own tortious conduct so that he is 
thereby required to make a rapid deci- 
sion between alternative courses of con- 
duct in order to extricate himself from 
peril, fact that he adopts that which 
might be considered the wrong alterna- 
tive in the light of subsequent events 
does not convict the actor of contribu- 
tory negligence as a matter of law.— 
Feck’s Adm’r v. Bell Line, 144 S.W.2d 
483, 284 Ky. 288. 

Minn. It is not ‘‘contributory negli- 
gence’ as a matter of law to expose 
oneself to danger in a reasonable ef- 
fort to save third person from harm, 
and it is sufficient if to a reasonably 
prudent person the circumstances cre- 
ate the apprehension of danger, even 
though danger to a definite person or 
property was not actually imminent at 
the moment.—Arnolda y. Northern States 
Power Co., 297 N.W. 182. 

Pa.Super. In customer’s action for 
injuries sustained when she fell into 
an open trapdoor in aisle of depart- 
ment store while being conducted by a 
saleswoman to toilet, whether custom- 
er’s failure to see open trapdoor as 
she approached it or whether custom- 
er’s stepping back into open trapdoor 
in an emergency suddenly presented by 
a boy suddenly emerging with an iron- 
ing board constituted contributory neg- 
ligence, so as to bar customer’s recoy- 
ery was for jury.—Christman y. Segal, 
17 A.2a 676, 143 Pa.Super. 87. 

Wash. ‘The law does not scrutinize 
too carefully an act done by one who 


by one who inflicts injury on him, but 


i Deir Se Gates 
has been put in a position of danger 


leaves it for the jury to say whether — 
under the circumstances the act in © 
secking to avoid the danger was that 
of an ordinarily prudent man.—Amer- — 
ican Products Co. v. Villwock, 109. P. 
2d 570, 132 A.L.R. 1010. Uy 
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Ala, 


Where, at the time of collision, — 
truck driver, whose view was unob- 
structed, was watching lights of an on-_ 
coming automobile, whether driver who _ 
failed to stop, look, and listen before 
attempting to cross railread track, al- 
though he had knowledge of crossin 
and of location of street light on corner Be 
at the crossing, and who drove jocks 


into tender of engine which was block- 
ing the crossing, was guilty of con- 
tributory negligence barring recovery — 
by driver’s employer for damage to the Bite 
truck, was for the jury.—Sloss-Sheffield) _ 
Steel & Iron Co. v. Peinhardt, 199 So. 
33, 240 Ala. 207. i vig 

Ark. In action against bus company 
for injuries sustained by automobile oc- — 
cupant in collision with passenger bus, 
evidence offered by company to effect 
that parties in automobile were driving — 
around on pleasure bent, and that they 
had been drinking both beer and whis-. 
ky, presented question for jury as to a 
whether parties were engaged in a 


143 S.W.2d 538. ph 
JiLApp. Whether driver of automo: . 
bile in which decedent was riding at 
time of collision resulting in decedent’s 
death was decedent’s agent and serv- 
ant and was guilty of contributory neg- _ 
ligence attributable to decedent and. — 
barring recovery for death was for the 
jury.—Darner y. Colby, 35 N.B.2a 952 
311 LlLApp. 352, conforming to ma 
date 31 N.H.2d 950, 375 Ill. 558, re 
Tons ne 26 N.H.2d 1001, 305 Ill.App. 


Ind.App. Driver of automobile which _ 
collided with truck on clear night, — 
while truck was standing on wide, dry 
highway, although the lights on the’ — 
automobile threw_ sufficient light to 
see 200 feet ahead, and some kind of 
lights were visible on the rear of the 
truck, was not guilty of contributory. — 
negligence as a matter of law so as to — 
bar recovery from owner and. driver 
of truck for injuries sustained by the 
automobile owner who was riding in 
the automobile at the time of the col- 
lision.—Tucker Freight Lines y. Gross; 
33 N.H.2d 353. 

Iowa. Evidence that defendants’ au- 
tomobile was traveling from two to 
three times as fast as automobile in — 
which plaintiff was riding, that auto- 
mobile in which plaintiff was riding ~ 
entered intersection when defendants’ — 
automobile was from 50 to 75 feet from 
intersection, that automobile in which — 
plaintiff was riding had almost suc- | 
eeeded in crossing intersection when 
struck by defendants’ automobile, and 
that street at place of collision’ was be- 
tween 24 and 26 feet wide, presented 
question for jury as to whether driver 
of automobile in which plaintiff was — 
riding was guilty of negligence which 
would be imputed to plaintiff.—Gilles- 
pie v. Gentosi, 294 N.W. 586. 

Mass. In actions for injuries received 
in automobile collision, issue of plain- 
tiff’s due care was an ‘‘affirmative de- 
fense’, and plaintiff was bound to 
prove due care of driver, who was 
plaintiff’s employee, in operating au- 
tomobile, but in either aspect evidence 
presented a question for jJury.—Morton 
v. Dobson, 30 N.H.2d 231. 

Mich. In action by occupant of au- 
tomobile to recover for injuries sus- 
tained when automobile was struck by 
taxicab at intersection when driver of 
taxicab attempted to pass another au- 
tomobile proceeding in the same direc- 
tion as the taxicab on the other auto- 
mobile’s right side at intersection, con- 
tributory negligence of driver of the 
automobile was for jury. Comp.Laws 
1929, §§ 4706(n), 4707(c).—Rodgers_ v. 
Blandon, 294 N.W. 71, 294 Mich. 699, 
followed in Bankers & Shippers Ins. Co. 
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i ad aaa 994 N.W. 697, 295 Mich. 
In action by occupant of automobile 
to recover for injuries sustained when 
automobile was struck by taxicab at 
intersection when driver of taxicab 
attempted to pass another automobile 
proceeding in the same direction. as 
the taxicab on the other automobile’s 
right side at intersection, whether 
driver of automobile had the right to 
rely on observance of the law by driver 
of taxicab in passing another auto- 
mobile ,on the proper side was for the 
jury. Comp.Laws 1929, § 4706(a).— 
Rodgers v. Blandon, 294 N.W. 71. 294 
“Mich. 699, followed in Bankers & Ship- 
pers Ins. Co. v. Blandon, 294 N.W. 697, 
295 Mich. 324. : 
Mich. Where motorist had right of 
way and at time he observed vehicle 
approaching intersection from the left, 
had about one-third of the distance to 
travel that the vehicle had-before reach- 
‘ing intersection, whether motorist who 
attempted to cross intersection by ac- 
_eelerating automobile but who applied 
brakes in unsuccessful attempt to avoid 
eollision when driver of the vehicle 
started to drive to left of center of 
the street, was guilty of contributory 
~~ negiligence, so ag to bar, under im- 
_ puted negligence doctrine, recovery 
from the driver by motorist’s guest for 
injuries sustained in the collision, was 
- for jury. Comp.Laws 1929, § 4712.— 
Stephens v. Koprowski, 294 N.W. 158. 
A. 295 Mich. 273. 
Mich. In action for injuries to guest 
sustained when automobile proceeding 
at 25 miles per hour on through high- 
way collided at intersection with an 
automobile which failed to stop as re- 
quired, whether host was contributorily 
negligent was for jury.—DeVries Vv. 
- Owens, 295 N.W. 249, 295 Mich. 522. 
In action for injuries-to guest sus- 
tained when automobile proceeding at 
25 miles per hour on through highway 
eollided at intersection with automobile 
which failed to stop, whether collision 
- oecurred in business district’ wherein it 
is unlawful to drive more than 15 miles 
per hour, or in residential district 
wherein it is unlawful to drive more 
than 20 miles per hour, or at a place 
which was neither a business nor resi- 
dential district was for jury. Comp. 
‘Laws 1929, § 4693(v, w).—DeVries v. 
' Owens, 295 N.W. 249, 295 Mich. 522. 
Minn. In action for deer hunter’s 
personal injuries and for deaths of 
. ‘other hunters caused by inhaling car- 
bon monoxide gas given off by heater 
while burning propane gas furnished 
to hunters without charge by defend- 
ants, whether the hunters, who. shared 
expenses and had equal voice in run- 
ning of hunting trip, were engaged in a 
“joint enterprise,” so as to make warn- 
ing in regard to ventilation given to 
one imputable to all, was a question 
for jury.—Ruth y. Hutchinson Gas Co., 
296 N.W. 136. 
~ N.C. In action against railroad com- 
pany for death of owner of truck when 
truck driven by deceased’s employee, 
and in which deceased was riding, was 
struck at grade crossing by freight 
train, where there was evidence of 
negligence of railroad company in fail- 
ing to give warning of train’s ap- 
proach, judgment of nonsuit could be 
predicated only on ground that plain- 
tiff’s evidence conclusively established 
eontributory negligence of driver of 
truck, whose negligence, if any, was in 
law attributable to deceased.—Hamp- 
ton v. Hawkins, 13 S.E.2d 227, 219 N. 
C, 205. 

In action for wrongful death of truck 
owner, resulting when truck, driven by 
deceased’s employee, was struck at 
grade crossing by train, where truck 
driver, had he looked, must have seen 
train in time to stop truck in safety, 
failure to stop could be ascribed to no 
other cause than that driver did not 
look for train, and driver’s failure so 
to do constituted a “proximate con- 
tributing cause” to death of decedent 

: sufficient to bar recovery and to war- 
rant entry of nonsuit—Hampton vy. 
Hawkins, 13 S.E.2d 227, 219 N.C. 205. 

§8.D. In action for injuries sustained 
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in collision between defendant’s truck 
and automobile in which plaintiffs were 
riding, where plaintiffs and driver of 
automobile were on long pleasure trip 
on which plaintiffs paid personal. ex- 
penses of driver but driver contributed 
use of the automobile which he owned 
and paid expenses of operation, and 
driver departed from planned route 
in order to visit city where he desired 
to make some purchases, whether there 
was a “joint enterprise” so as to im- 
pute driver’s~negligence to plaintiffs 
and thereby preclude their recovery for 
concurring negligence of driver of de- 
fendant’s truck, was for jury.—Scheur- 
ing v. Northern States Power Co., 294 
N.W. 175. 
874 


Ark. Question whether testimony is 
sufficient to support finding that the 
negligence of a plaintiff in an action 
against a railroad is of a less degree 
than that of railroad, so as to author- 
ize recovery under the comparative neg- 
ligence statute, is ordinarily a question 
of fact for the jury, but cases may arise 
in which the question becomes one of 
legal sufficiency of the testimony to 
support the finding made, and in such 
eases the question is one of law for the 
court. Pope’s Dig. § 11153.—Missouri 
Pac. R. Co. v. King, 143 S.W.2d 55, 200 
Ark, 1066. 

Mo. In action to recover for injuries 
suffered in Arkansas when plaintiff was 
struck by railroad car while he was 
sitting near railroad tracks on a pub- 
lie pathway in railroad yards, wheth-: 
er under Arkansas comparative negli- 
gence statutes plaintiff was guilty of 
contributory negligence equal to or 
greater than negligence of railroad em- 
ployees_so as to bar recovery was for 


jury. Pope’s Dig.Ark. § 11153—Mos- 
ley v. Thompson, 143 S.W.2d 310. 
Wis. Where negligence of invitee in 


stepping onto railroad track in front 
of approaching switch engine was at 
least as great as the negligence of the 
railroad in failing to provide a guard 
at crossing, trial court erred in deny- 
ing railroad’s motions, in personal in- 
jury action, for directed verdict and 
judgment notwithstanding the verdict. 
—Patterson v. Chicago, St. P.. M. & O. 
Ry. Co., 294 N.W. 68, 236 Wis. 205. 
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Mo.App. Under the humanitarian 
rule, if a case is so plain that average 
fair-minded men cannot reasonably dif- 
fer about it, there is no case to be sub- 
mitted to jury, but if there is a ground 
for fair difference of opinion about the 
case, then jury question is presented. 
—Camp vy. Kurn, 142 S.w.2d 772. 

Mo.App. Under humanitarian rule, if 
given case is so plain that average fair- 
minded men cannot reasonably differ, 
there is no case to be submitted to jury, 
but if there is ground for fair and rea- 
sonable differencé of opinion, question 
is for jury.—Thomasson y. Henwood, 
146 S.W.2d 88. 

Mo.App. In action based on humani- 
tarian doctrine, it is neither necessary 
to plead, nor submit to the jury, ob- 
liviousness or inextricability—Brown 
vy. Alton R. Co., 151 S.W.2d 727, 
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C.C.A.Fla. Where walk had been so 
undermined by digging of trench along- 
side it that it gave way and injured 
customer of oil filling station, and the 
defendant knew or by the exercise of 
reasonable diligence ought to. have 
known of the dangerous condition, 
whether defendant was negligent and 
whether its negligence was the ‘prox- 
imate cause” of plaintiff's injuries were 
for jury.—Standard Oil Co. y. Burleson, 
117 F.2d) 412. 

C.C.A.Minn. In action against owner 
of gasoline service station for injuries 
sustained by patron who had left his 
automobile at station to be serviced and 
who, upon his return, struck his head 
against ladder protruding from fire 
truck in grease room as he was in- 
specting the tires of his own automo- 
bile, whether the injury was foresee- 
able was for the jury.—Champlin Re- 
fining Co. v. Walker, 113 F.2d 844. 

Cal.App. In action against general 
building contractor and _  carpenter- 


F 
foreman for injuries to sub-contractor’s 


employee, falling from joist of incom-_ 
plete form for pouring concrete while — 
using it as scaffold in painting angle | 
jron or brace, evidence held to show as 

matter of law that proximate cause of 

accident was plaintiff's failure to take 

reasonable precautions for his own 

safety, so that defendants’ motion for 

directed verdict should have been 

granted and court properly rendered 

judgment for defendants notwithstand- 

ing jury’s verdict for plaintiff. Code 

Civ.Proe. 629._Scott v. George A. 

Fuller Co.=107 P.2d 55. 

Cal.App. Issue of proximate cause is 
a question of fact for jury except in a 
very limited number of cases.—Murphy 
v. St. Claire Brewing Co., 107 P.2d 273. 

Cal.App. The question of proximate 
cause is primarily for the jury.—Bau- 
man y. City and County of San Fran- 
cisco, 108 P.2d 989. i 

Cal.App. The question of causation 
is-one of fact, depending upon the cir- 
cumstances, and is ordinarily for the 
jury to determine.—Takako Inai vy. Ede, 
109 P.2d 400. 

Cal.App. Proximate cause normally 
is a question of fact for the jury.— 
Hernandez vy. Murphy, 115 P.2d 565. 

Colo. Courts should be reluctant to 
take issue of proximate cause from a 
jury; however, where record is devoid 
of evidence showing a probability of 
proximate cause, the question becomes 
a “question of law’ for court.—O’Con- 
nor v. Boulder Colorado Sanitarium 
Ass’n, 111 'P.2d’ 633. 

Conn. The issue of proximate cause 
presents a* question of fact unless no 
causal relation between the negligence 
of the defendant and the plaintiff’s in- 
juries can reasonably be found.—De 
Munda vy. Loomis, 16 A.2d 578, 127 
Conn, 313. 

Conn. The question of ‘proximate 
cause” is one of fact for jury, unless it 
can fairly be said that reasonable men 
could not reasonably find that the caus- 
al relation existed.—Edgecomb vy. Great 
Atlantic’ & Pacific Tea Co., 18 A.2d 364, 
127 Conn, 488. 


The question of “proximate cause” is 
so fundamentally one of fact and infer- 
ence that, even where there is no seri- 
ous dispute about material facts, it 
should be left to jury if it is open 
to a reasonable difference of opinion.— 
Edgecomb y. Great Atlantic & Pacific 
Tea Co., 18 A.2d 364, 127 Conn, 488. 


Ga.App. Diligence and negligence, in- 
cluding contributory negligence and 
proximate cause, are ordinarily peculiar- 
ly for the jury, and the court will de- 
cline to solve such questions on de- 
murrer except where they appear pal- 
pably clear, plain and. indisputable.— 
Alford v. Zeigler, 16 S.H.2d 69. 

Idaho. The proximate cause of an 
injury is ordinarily a question for the 
jury, but the jury must be instructed 
as nearly as possible on what consti- 
tutes the proximate cause of the in- 
jury.—Stearns v. Graves, 111 P.2d 882. 

Ill.App. In customer’s action against 
store for injuries received in fall on 
stairway where customer claimed that 
store was negligent in that it did not 
construct and maintain a handrail on 
stairway as required by _ ordinance, 
whether customer exercised due care 
and whether store was negligent in fail- 
ing to have handrails on stairway and 
whether such failure was proximate 
cause of customer’s injuries were for 
jury.—Doran y. Boston Store of Chi- 
cago, 30 N.H.2d 778, 307 Tll.App. 456. 

Generally, question of contributory 
negligence is one of fact for jury and 
only becomes a ‘‘question of law’? when 
evidence clearly establishes that atcident 
resulted from negligence of injured par- 
ty, and if there is any difference of 
opinion on question so that reasonable 
minds may not arrive at some conclusion, 
it is a “question of fact” for jury, and 
same rule is applicable in determining 
whether claimed negligence is proxi- 
mate cause of injury.—Doran y. Boston 
Store of Chicago, 30 N.E.2d 778, 307 
LiLApp. 456 


ILL.App. What is the proximate cause 
of an injury is ordinarily a “fact 
question” to be determined by the 


— 
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evidence, and it can only be raised as 
a “question of law’ when the facts 
are not only undisputed, but also such 
that there can be no difference in the 
judgment of reasonable men as to the 
q inferences to be drawn therefrom.— 
Hill yv. Hiles, 32 N.H.2d 933, 309 Ill. 
App. 321. 

Mass. Where the evidence did not 
warrant a finding that the negligence 
of the defendant was a cause of inju- 
ries sustained by the plaintiff, and on 
the evidence, in aspect most favorable 
to the plaintiff, it was wholly conjectur- 
al whether fault of the defendant 
caused or contributed to such injuries, 
verdict for defendant was rightly di- 


rected.—Curtin v. Hathaway Baking 
Co. 29 N.E.2d 188, 301° Mass. 613. 
Mass. In personal injury suit, where 


there is evidence warranting jury in 
finding negligence of defendant in cer- 
tain particular, followed by existence 
of very danger which might have been 
expected to arise therefrom, plaintiff is 
not bound as matter of law to intro- 
duce evidence excluding operation of 
other possible causes to which danger 
might conceivably have been due— 
Mucha y. Northeastern Crushed Stone 
Co., 30 N.H.2d 870, 307 Mass. 592. 

Minn. The question of what con- 
stitutes “proximate cause” is usually 
for the jury unless the evidence is con- 
clusive, and should be determined by 
them in the exercise of practical com- 
mon sense rather than by the applica- 
tion of abstract principles.—Anderson 
v. Johnson, 294 N.W. 224, 

Minn. The question of causal rela- 
tion is ordinarily one of fact and 
should be determined by jury in exer- 
cise of practical common sense rather 
than by application of abstract prin- 


ciples.—Sankiewicz vy. Speckel, 296 N. 
W. 909. 
Mo. Where plaintiff’s testimony 


merely shows that a casualty resulted 
_from either of two or more causes for 
only part of which the defendant is 
liable, no case for the jury is made.— 
, Guthrie v. City of St. Charles, 152 S. 
. W.2d, 91. 
Mo.App. Whether failure of athletic 
goods company to properly test. vault- 
. ing pole which company sold to high 
school was proximate cause of injuries 
sustained by skilled high school pole 
vaulter who fell when pole broke was 
. for jury—McCormick vy. Lowe & Camp- 
Pel Athletic Goods Co., 144 S.W.2d 
N.H. In action for damage by fire 
resulting from negligent installation of 
lightning rod equipment, evidence that 
ground at corner of building was not 
down to permanent moisture, but ended 
in collection of rocks outside cellar 
wall, and that appearance of rod indi- 
cated that it was not properly ground- 
ed, was sufficient for jury on question 
of whether improper installation was 
cause of fire occurring when building 


was struck by lightning. Pub.Laws 
1926;, ¢. 160, §. 1: et ‘seqWhite v. 
Schnoebelen, 18 A.2d 185. 

N.C. In negligence cases it is prop- 


er to sustain demwrrer to evidence and 
enter judgment as of nonsuit, when all 
evidence taken in most favorable light 
for plaintiff fails to show any action- 
able negligence on part of defendant 
and when it clearly appears from evi- 
dence that injury complained of was in- 
dependently and proximately produced 
by wrongful act, neglect or default of 
an outside agency or responsible third 
person.—Murray v. Atlantic Coast Line 
R= Co., 11 S.E.2d 326, 218, N.C. 392. 


N.C. When more than one legitimate 
inference can be drawn from the evi- 
dence, question of proximate cause is 

° for jury.—McMillan v. Butler, 11 S.H.2d 
877, 218 N.C. 582. ; 

N.C. Usually, the foreseeability of 
person’s intervening negligence, claimed 
to have insulated another’s primary 
negligence, so as to constitute proxi- 
mate cause of injury to third person, 
is question for jury.—Montgomery v. 
Blades, 12 S.H.2d 217, 218 N.C. 680. 

Dismissal of action for personal in- 
juries on ground that intervening neg- 
ligence of another than defendant was 


jury from a consideration of all of the 
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sole proximate cause of injuries is jus- Tex.Civ.App. Generally, whether an » 


tified only when evidence clearly and 


unmistakably warrants but single in- 
ference that defendant’s negligence was 
not proximate cause of injuries or that 
intervening negligence was unforesee- 
able-—Montgomery vy. Blades, 12 S.H.2d 
217, 218 N.C. 680. 

N.C. What is negligence is a “‘ques- 
tion of law’, and, when facts are ad- 
mitted or established, the court must 
say whether it exists, and such rule ap- 
plies not only to question of negligent 
breach of duty but also to proximate 
cause.—Pearson y. National Manufac- 
ture & Stores Corporation, 14 S.H.2d 
SAE 219 NaC TL. 

Okl. Where cause and extent of dis- 
ability, alleged to have resulted from 
negligent act, is of such nature as to 
require testimony of expert medical 
witnesses, proof thereof must be made 
by such witnesses, but ultimate con- 
clusion and question of proximate 
cause remain with trier of facts.— 
Oklahoma Natural Gas Co. v. Graham, 
TUS EEE) Yo IP a ees 

Pa.Super. The question whether a 
person charged with negligence or neg- 
ligent ‘acts or omissions should have 
foreseen the injuries resulting from 
those acts or omissions is for the jury, 
if there is any credible evidence from 
which a reasonable conclusion can be 
drawn in support of the claim of neg- 
lect of duty.—Weightman y. Hartman, 
17 A.2d 680, 143 Pa.Super. 29. 

R.I. In action for injuries to one 
falling down basement stairs in de- 
fendant’s office building, evidence held 
to present disputed fact question for 
jury as to whether defendant’s willful, 
wanton and reckless conduct in so con- 
structing, lighting and maintaining 
hallway and stairs as to create dan- 
gerous condition was proximate cause 
of plaintiff’s deception and injury as 
result of optical illusion that there was 


door at head of stairs——Hayman v. Un- . 


ion Corporation, 17 A.2d 30. 

R.I. Inference that customer was 
caused to fall on stairway by stepping 
on plaster-like substance on top step, 
where evidence merely showed that 
plastering was being done and that 
mortar-like substance was on custom- 
er’s coat after the fall, would be a mere 
inference resting on other inferences, 
in the nature of a ‘conjecture’ or 
“speculation,” and would not raise an 
issue for jury.—McDonald v. F. W. 
Woolworth Co., 20 A.2d 250. 


S.C. Where inferences properly de- 
ducible from evidence are doubtful, or 
if they tend to show both parties guil- 
ty of negligence or wilfulness, and there 
may be a fair difference of opinion as 
to whose act produced the injury com- 
plained of, “proximate cause” of in- 
jury is for jury.—Harrison vy. Atlantic 
Coast Line R. Co., 13 S.E.2d 137, 196 
S.C. 259. ; 

YTenn.App. Where there was.no con- 
flict in testimony of plaintiff’s wit- 
nesses, and all favorable inferences 
were given in favor of plaintiff, and 
trial court could find no acts of negli- 
gence on part of defendant which were 
proximate cause of plaintiff's injury, 
verdict was properly directed for de- 
fendant at conclusion of plaintiff’s tes- 


timony.—Brodie y. Miller, 143 S.W.2d 
1042. 
Tex.Com.App. In personal injury 


actions, if different conclusions may 
reasonably be drawn from a particular 
act or from whole of the _ evidence, 
question of causation is for the jury.— 
Liberty Film Lines v. Porter, 146 S.W. 


2d 982, reversing Porter v. Liberty 
Film Lines, 127 8.W.2d 480. 
Tex.Com.App. Where the evidence 


does not raise issue that something 
other than negligence of one of the 
parties caused injuries for which re- 
covery is sought, then it does not raise 
the issue of “unavoidable accident”, 
though the action is against two al- 
leged tort feasors, since dispute wheth- 
er injuries resulted alone from negli- 
gence of one of the defendants presents 
question of sole proximate cause rather 
than question of unavoidable accident.— 
Hicks v. Brown, 151 S.W.2d 790, 136 
Tex. 399, modifying 128 S.W.2d 884. 


Fact, is 


negligence and a proximate 3 


cause is one of fact, but, if a penal law 
is violated, the act becomes negligence 4 
as a matter of law.—Le Master v. Fort | 
Worth Transit Co., 142 S.W.2d 908, s 
error granted. patie 

If reasonable minds can draw differ- 
ent inferences or conclusions from up- 
disputed facts, a fact issue is presented _ 
as to whether a plaintiff’s negligence — 
is the proximate cause of an ieee as 
Le Master v. Fort Worth Transit Co, 
142 S.W.2d 908, error granted, =a 

Where there are circumstances shown i 
by the evidence when taken as a whole : 
other than those things which consti- 
tute negligence as a matter of law from 
which it can be reasonably inferred 
that accident happened, then whether 
such acts constitute negligence and — 
proximate cause is an issue of fact for 
the jury.—Le Master v. Fort Worth i 
Transit Co., 142 S.W.2d 908, error 


vb 
granted. : We 
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, 


q 
. 
: 

; 
r "| 


Tex.Civ.App. Where negligence is 
established, the question of proximate 
cause is. ordinarily, but not always, 
one of fact and not of law.—Jennison 
v. Darnielle, 146 S.W.2d 788, error — 
granted. patter , 

Va. The questions of negligence, con- 
tributory negligence, and proximate a 
cause are generally for jury, however, — 
where derelictions of a party are of 
such a degree that no reasonable man 
could fail to deem them negligence, 
and, where causal connection between 
these derelictions and injury com- ae 
plained of is perfectly plain, trial court 
may withdraw these questions from — 
jury.—Penoso v. D. Pender Grocery Co., — 
13 S.B.2d 310. zy 

Wash. Usually, question of proxi- — 
mate cause is for jury, and it is only ~ 
when facts are undisputed and infer- 
ences therefrom are plain and incapable 
of reasonable doubt or difference of 
opinion, that it may be question of 
law for court.—Schofield vy. Northern q 
Pac. Ry. Coy L045 Pied 3242 Bie 


§ 

Ga.App. Diligence and negligence, 
including contributory negligence and 
proximate cause, are ordinarily peculi- q 
arly for the jury, and the court will | 
decline to solve such questions on de- 
murrer except where they appear palp- — 
ably clear, plain and_indisputable— 
Alford v. Zeigler, 16 S.E.2d 69. ; 

Idaho. If, after considering all the 
evidence and the inferences that may- 
be deduced therefrom, the court is in 
doubt whether reasonable men, in 
viewing all the evidence, might arrive 
at different conclusions on the issue of 
negligence, such question of negligence 
is a “question of fact’ for the jury, 
and becomes a “question of law’ for 
the court only in clear cases entirely 
free from doubt.—Owen vy. Taylor, 114 
Pi2d 258; 

Ii.App. If there is any evidence 
supporting charge of willful and wan- 7 
ton misconduct, whether injury has : 
been thus inflicted is for the jury.— . 
Paul v. Garman, 34 N.H.2d 884, 310 Wi. f 
App. 447. ‘ 

Ill.App. Generally, negligence and 
contributory negligence are questions 
of fact for jury, and so long as the 
question remains whether either party 
has observed that degree of care and 
caution imposed upon him by law, and 
the determination of the question in- 
volves the weighing and consideration 
of evidence, the question. must be con- 
sidered _as a question of fact for the 
jury.—Fugett v. Murray, 35 N.b.2d. 
946, 311 Ill.App. 323. 


Mo. The jury was judge of credibil- 
ity of witnesses in negligence case— 
Murphy v. Fred Wolferman, Ine, 148 
S.W.2d 481. 

Mo. In personal injury suit, wit- 
nesses’ credibility and weight and val- 
ue of their testimony were for jury.— 
Trower v. Missouri-Kansas-Texas R. 
Co.. 149 S.W.2d 792: 

Mo.App. In invitee’s action for inju- 
ries sustained in fall while descending 
steps leading from recreation room in 
defendant’s store building, where in- 
vitee testified that she would have 
fallen forward but threw herself back- 
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ward to avoid hitting a pipe, whether 
invitee fell as she testified when she 
caught her heel on metal strip of con- 
- erete step was for the jury as against 
eontention that way in which invitee 
elaimed she fell was contrary to physi- 
eal laws.—Lewis v. Dational Bellas 
Hess, 152 S.W.2d 674. fey 3 3 
N.Y.App.Div. The credibility of wit- 
nesses in personal injury action was 
for jury—Heilemann y. Rubel Corpo- 
ration, 25 N.Y.S.2d 436, 261 App.Div. 
923 


i Pa. Whenever there is a conflict of 
testimony or, for any cause, there is a 
reasonable doubt as to the facts or as 
‘to inferences to be drawn from them, 
negligence is a question for jury, and, 
where there is affirmative evidence, 
even of one witness, Showing negli- 
gence, it is a question for jury regard- 
tess of weight of opposing proof.—An- 
stine v. Pennsylvania R. Co., 20 A.2d 
27%4,342 Pa. 423. ’ 
- Pa.Super. Ordinarily, where _ testi- 
“mony of plaintiff or of his witnesses in 
negligence case is so contradictory or 
inconsistent that in one aspect it shows 
- eontributory negligence and in other 
does not, it is for jury to reconcile 
conflicting statements and determine 
which shall prevail, reason for rule 
being that plaintiff does not have bur- 
den of disproving contributory negli- 
-_ gence.—Steingart v. Kaney, 19 A.2d 499. 
144 Pa.Super. 534. i 

. Tex.Civ.App. If there is no evidence 
‘of probative force tending to estab- 
lish the fact or facts upon which charge 
of negligence is grounded, the court 
should instruct verdict.—Texas Pacific 
Coal & Oil Co. v. Wells, 151 S.W.2d 
927, error granted. 
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_. Ark. In action for injuries sustained 
by trucker who while engaged in un- 
_ joading car on railroad track was 
thrown to the floor by impact of an- 
other car on which the brakes had been 
negligently released, liability of one by 
whom brake had been released was 
for the jury.—Arkansas-Louisiana Gas 
Co. v. Tuggle, 146 S.W.2d 154. 
Fla. In customer’s action for inju- 
‘ries allegedly sustained when chair on 
which customer was sitting in _defend- 
ant’s place of business collapsed, where 
whether chair was safe depended upon 
whether clamps securing seat were 
- -~properly fastened, and it was possible 
for a person handling or using chair 
to unknowingly unfasten clamps and 
careful inspection of chair was” neces- 
sary to determine whether clamps were 


fastened, defendant’s liability was for 
jury.—Economy Cash & Carry Clean- 
Parers vy. Gitlin, 1° So.2d 191. 


Ill.App. Where customer of coal 
company drove truck under building 
equipped with coal chutes to load truck 
with coal, and while spreading coal 
evenly in box of truck, he placed his 
Jeft hand on side wall of. conveyor 
used to carry coal into building by 
means of a belt propelled by parallel 
chains, and something from chain stuck 

out from side of wall and struck and 

injured his finger, whether coal com- 
RA pany was negligent so as to entitle 
a customer to recover was for the jury. 
; —Griffen v. Schubert, Coal Co., 33 N.E. 
a1 2a 178, 309 Ill.App. 439. 
: Mich. In sailor’s action against steel 
t company for 
struck by 
: 


injuries sustained when 
erane used by steel com- 
pany in loading steel onto boat, evi- 
dence whether steel company’s crane 
operator was negligent was for jury.— 
Garstka vy. Republic Steel Corporation, 
293 N.W. 691, 294 Mich. 387. 

Mich. In action for 


injuries sus- 


< tained by one picking cherries, pur- 
‘ chased by him from defendant, when 
‘ ladder supplied by defendant’s over- 


seer tipped over, evidence of improper 
construction of ladder held sufficient 
to warrant submission of case to jury, 
though measurement of angle, formed 
by front leg and platform of ladder 
subsequently examined by plaintiff and 
his attorney on defendant’s premises 
and which plaintiff testified was identi- 
eal with Jadder which fell, was not 
recorded.—_Fiinch v. W. R. Roach Co., 
295 N.W. 324, 295 Mich. 589. 
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Mich. Whether refrigerator manu- 
facturer was negligent in failing to 
use a hard rubber grommet in punched 
hole to prevent vibration of machine 
from rubbing insulated electric wires 
against sharp metal edges of punched 
hole was a “question of fact’? for the 
jury on question of manufacturer’s li- 
ability for damages by fire.—Bosch v. 
Damm, 296 N.W. 669, 296 Mich. 522. 

Mich. In action on contract against 
owners and operators of a beer tavern 
to recover for installation of a_heat- 
ing plant and winter air conditioning 
unit, wherein defendants filed a set- 
off and recoupment on ground that 
plaintiff negligently installed heating 
plant, causing a fire in tavern, evi- 
dence was sufficient to raise an issue 
of fact as to the proper installation 
of smoke pipe by plaintiff—Hendricks 
v. MeCausey, 299 N.W. 848, 299 Mich. 
161. 

Miss. In suit for injuries from ex- 
plosion of gas allegedly resulting from 
negligent installation of a bathroom 
heavcer, question of liability, both gen- 
eral and as against the defendant part- 
ners, was for the jury.—McKay vy. Tay- 
lor, 2 So.2d 837. 3 


Mo.App. In action for injuries sus- 
tained by skilled high school pole 
vaulter who fell when pole _ broke, 


wherein evidence showed that it was 
custom of athletic goods company 
which sold poles to high school to test 
each bamboo vaulting pole before send- 
ing it to a purchaser for purpose of as- 
certaining defects, whether company 
failed to make such tests as would have 
disclosed the defect was for jury.—Mc- 
Cormick v. Lowe & Campbell Athletic 
Goods Co., 144 S.W.2d 866. 

In action for injuries to skilled high 
school pole vaulter who fell when 16- 
foot bamboo pole broke, evidence that 
pole ‘snapped off’? when vaulter placed 
his hold 11 feet 3 inches from the butt 


‘of the pole and that bamboo ordinarily 


breaks by long splits and cracks from 
the distortion of the cross section was 
sufficient for jury on issue whether 
pole was brittle and hence defective. — 
McCormick y. Lowe & Campbell Ath- 
letie Goods Co., 144 S.W.2d 866. 

In action for injuries to skilled high 
school pole vaulter who fell when pole 
broke, whether the method of testing 
the pole employed by athletic goods 
company which sold the pole to the 
high school was a reasonably careful 
method was for jury.—McCormick v. 
Lowe & Campbell Athletic Goods Co., 
144 S.W.2d 866. 


N.Y.App.Div. In action for injuries 
sustained by plaintiff while receiving a 
permanent wave, evidence as to negli- 
gence of manufacturer and distributor 
of article called a ‘‘vapet” used in the 
waving process, which ‘“‘yapet’’ consist- 
ed of a foil pad containing chemicals 
attached to which pad was a piece of 
flannel, both of which were attached to 
a parchment, was insufficient for jury, 
where there was no proof that ‘‘vapet” 
was an inherently dangerous article or 
that it was negligently made or that it 
was defective and it was probable that 
injuries were caused by articles which 
were purchased by beauty operator 
from persons other than the manufac- 
turer and distributor of the “vapet’.— 
Kempf y. Zotos Corporation, 24 N.Y.S. 
2d 485, 261 App.Diy. 821. 

N.Y.App.Div. In action for injuries 
to firemen inhaling noxious gases ~re- 
leased from refrigerating unit due to 
decomposition of chemicals when unit 
caught fire, which unit was installed 
in a fur storage vault without a permit 
from fire commissioner, and with in- 
adequate ventilation to outer air in vio- 
lation of city ordinances, negligence of 
dealer installing unit and owner of 
vault, and contributory negligence of 
fireman were for jury.—McCaffrey vy. 
Kinetic Chemicals, 26 N.Y.S.2d 1021, 
261 App.Div. 1099. 
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C.C.A.Tenn. In action for death of 
intestate who went into unlighted 


vestibule of defendant’s building to 
deliver food and drink to defendant’s 
employee working on fourth floor in 
response to employee’s request and 


A hare’ 


fell down elevator shaft, whether de- 


fendant used ordinary care and pru-— 


dence to see that its premises were 
reasonably safe for intestate’s visit was 
for jury.—McCowat-Mercer Printing 
Co. v. Taylor, 115 F.2d 868, affirming 


Taylor v. McCowat-Mercer Printing 
Co., 27 F.Supp. 880. 
D.C.D.C. Whether owner of store 


was guilty of negligence in permitting 
its floor near entrance door to become 
and remain in a wet, slippery and dan- 
gerous condition and in _ failing to 
warn its customers of such condition 
after owner knew or in exercise of rea- 
sonable care should have known that 
floor was in such condition so as to 
render owner liable to a customer’s 
husband for medical expenses, loss of 
services, ete., incident to injuries sus- 
tained by customor when she fell on 
the floor, was for jury.—Clarke v. Lans- 
burgh & Bro., 38 F.Supp. 729. 

Cal. In subcontractor’s action against 
general contractor for injuries sus- 
tained when scantling which had been- 
placed across open stair-well broke as 
subcontractor sought to ascend on 
scantling from one level to another, 
whether dangerous condition existing 
in passageway across stair-well was 
obvious to subcontractor was a _ fact 
question for jury, as respects duty to 
warn.—Dingman y. A. F. Mattock Co., 
104 P.2d 26, superseding 96 P.2d 821. 

App.D.C. In action for injuries re- 
ceived by 8 ‘year old boy in defend- 
ant’s junk yard whether attraction, 
danger not apparent to children, and 
likelihood of visits of children were 
present and if so whether defendant 
took reasonable precaution for protec- 
tion of children was for jury, notwith- 
standing defendant’s employees were in- 
structed to and sometimes did eject 
Coca a y. Levin, 113 F.2d 
L7G. 


Ill.App. In customer’s action against 
store for injuries received in fall on 
stairway where customer claimed that 
store was negligent in that it did not 
construct and maintain a handrail on 
stairway as required by ordinance, 
whether customer exercised due care 
and whether store was negligent in 
failing to have handrails on stairway 
and whether such failure was proxi- 
mate cause of customer’s injuries were 


for jury.—Doran v. Boston Store of _ 


Chicago, 30 N.B.2d 778, 307 Ill.App. 


Kan. In invitee’s action against res- 
taurateur for injuries sustained in step- 
ping into open trap. door in hallway 
lJeading to toilet provided for use of 
guests, restaurateur failing to light 
sufficiently the hallway, and to barri- 
cade adequately an open trap door ex- 
tending substantially across hallway, 
and to warn invitee concerning open 
trap door, was not, as a matter of law, 
free from  negligence.—Campbell vy. 
Weathers, 111 P.2d 72, 153 Kan. 316. 

Mass. In action for benefit of com- 
pensation insurer who had paid com- 
pensation to injured employee, where 
general contractor installing vault and 
door for gas company requested that 
vault door be unlocked and gas com- 
pany’s employee at request of employer 
unlocked combination and turned han- 
dle to make sure that the combination 
was unlocked, upon which the door 
opened falling upon the employee, caus- 
ing injuries, and employee was given 
no warning that door might fall upon 
him, whether general contractor was 
negligent in failing to warn employee 
of danger was for the jury. G.L.(Ter. 


Eid.) c, 152, § 15.—Meehan v, Gordon, 
29 N.H.2d 759. 
Minn. In an action for injuries 


eaused by falling on the slippery stair- 
way of a hotel, evidence of inadequacy 
of the lighting thereof was insufficient 
for the jury on the question of negli- 
gence, in view of familiarity with the 
stairway on the part of plaintiff, who 
testified that a person could see if he 
paid attention,—Pangolas v. Calvet, 297 
N.W. 741, 

Mo.App. In customer’s action against 
store operator for injuries sustained 
when she slipped on floor at a place 
where a store employee had spilled a 
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employee had attempted to wipe up, 
evidence presented questions for jury 
as to whether the floor had become 
wet, damp, and slippery, and whether 
water was insufficiently wiped up, or 
whether in the exercise of ordinary 


care store operator should have done © 


anything else to prevent injury to cus- 
tomers.—Verringer vy. Lynn Food Co., 
148 S.W.2d 601. 

Mo.App. In action for injuries sus- 
tained by store patron’s 24-year-old 
son when son’s fingers were caught be- 
tween tread of ascending escalator step 
and teeth of comb plate attached to 
floor, whether store owner was _ negli- 
gent in failing to guard opening in an- 
ticipation of injury to children of ten- 
der years invited to come onto the 
premises was for the jury.—Graves yY. 
May Department Stores Co., 153 S.W. 
2d 778. 

N.Y.App.Div. Where customer in de- 
fendant’s restaurant, who was directed 
by a waitress to go into the kitchen 
when customer asked to see defendant, 
fell through open and unguarded trap- 
door a step or two inside door leading 
into kitchen and was injured, a jury 
case was presented in customer’s negli- 
gence action for injuries——Kingsley v. 
Pappas, 21 N.Y.S.2d 229, 259 App.Div. 
1112, reargument denied 22 N.Y.S.2d 
530. Appeal denied. 

N.Y.App.Div. In action for injuries 
resulting from fall down an unlighted 
elevator shaft, questions of negligence 


and contributory negligence were for. 


jury.—Bershad v. Neimand Bros., Inc., 
22 N.¥.S.2d 862. 

N.Y.Co.Ct. In action against restau- 
rant owner for injuries to patron, evi- 
dence that it was pitch dark beyond 
swinging door leading to ret »eom in 
basement and that after plaintiff per- 
ceived such fact she took no _ step 
forward, but -s.ood still, teit for ligut 
on wall, and reached up for string pull, 
whereupon she lost her balance and 
fell down basement stairs, presented 
fact questions for jury as to defend- 
ant’s negligence and plaintifi’s contrib- 
utory negligence.—Boniface vy. Lee, 23 
N.Y.S.2d_ 447, affirmed 23 N.Y.S.2d 199. 

Ohio App. In action by customer 
against store owner for injuries _ sus- 
tained when customer slipped and fell 
on floor of store, whether store own- 
er was negligent in having porter mop 
floor at time when customers were us- 
ing that part of store and in not warn- 
ing customer of slippery condition of 
floor, and whether customer was guilty 
of contributory negligence in not avoid- 
ing moist place upon floor when she 
should have observed that it had been 
recently mopped, and must have seen 
porter, mop and bucket, were for jury. 
—Simpson vy. Mary Lee Candies, 35 N. 
H.2d 869. 

Tex.Civ.App. In action for injuries 
to customer, stumbling over sample 
ease set in aisle of defendant’s store 
by traveling salesman soliciting orders 
therein, evidence held sufficient to take 
to jury question whether defendant 
failed to exercise ordinary care to dis- 
cover and remove dangerous situation 
before plaintiff's injury.—R. E. Cox 
Dry Goods Co. vy. Kellog, 145 S.W.2d 
675, error refused. ; 

W.Va. In action by pedestrian 
against glass company to recover for 
injuries sustained by the pedestrian 
when a piece of glass fell out of curved 
window pane which was cracked, and 
which was being replaced by the 
glass company, and struck the pedes- 
trian on sidewalk below, whether dan- 
ger should have been foreseen by glass 
company, and precautions of roping off 
sidewalk or of swinging a net or of 
placing a scaffold below window taken, 
was a question for the jury.—Rouse v. 
Eagle Convex Glass Specialty Co., 13 
S.H.2d 15, 132 A.L.R. 1421. 
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App.D.€. In action for injuries re- 
ceived by 8 year old boy in defendant’s 
junk yard, whether attraction, danger 
not apparent to children, and likelihood 
of visits of children were present and 
if so whether defendant took reasonable 
precaution for protection of children 
was for jury, notwithstanding defend- 
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ant’s ‘employees were instructed to and 


sometimes did eject children.—EKast- 
burn v. Leyin, 118 F.2d 176. 

Mo.App. Where cooper buckets were 
located within a stone quarry in the 
confines of a city near numerous dwell- 
ings and children habitually resorted to 
the quarry and played about the buek- 
ets within observation and knowledge 
of stone quarry owner’s employees, and 
heavy iron handle on one of the cooper’s 


_ buckets was left in an upright and un- 


locked position so that, when child 
jumped from bucket to ground, handle 
fell upon him, killing him, whether 
quarry owner was liable for the death 
of child under doctrine of “attractive 
nuisance” was for the jury.—Street v. 
Ns EH, Callahan Const. Co., 147 S.W.2d 

Mo.App. In action for injuries sus- 
tained by store patron’s three year old 
son when son’s fingers were caught be- 
tween tread of descending escalator 
steps and teeth of comb plate attached 
to floor, whether store owner was neg- 
ligent was for the jury.—Jablonski v. 
wy Department Stores Co., 153 S.W.2d 


Tex.Civ.App. In action for death of 
boy electrocuted while climbing de- 
fendant power company’s transmission 
tower, evidence held insufficient to take 
to jury question whether tower con- 
stituted attractive nuisance.—Mayes vy. 
West. Texas, Utilities Co., 148 S.W.2d 
950, error dismissed, judgment correct. 
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C.C.A.La. In action under Louisiana 
law against owner of building by paint- 
er for injuries sustained when part of a 
window sash falling from fourth floor 
struck painter on head while he was 
on scaffold outside second floor and 
knocked him to ground, where car- 
penters who worked on building and 
architect testified that wood in sash 
was sound, and only evidence to con- 
trary was testimony of foreman of 
painter who was not a wood expert, 
evidence was insuflicient to present 
question for jury as to whether acci- 
dent resulted from negligence in fail- 
ing to keep building in proper repair 
or from a structural defect, so as to 
render owner liable. Civ.Code La. arts. 
670, 2315, 2322,—Daroca v. Metropoli- 
tan Life Ins: Co.,121 F.2d 917. 


D.C.D.C. Whether owner of store 
was guilty of negligence in permitting 
its floor near entrance door to become 
and remain in a wet, slippery and 
dangerous condition and in failing to 
warn its customers of such condition 
after owner knew or in exercise of rea- 
sonable care should have known that 
floor was in such condition so as to 
render owner liable to a customer’s 
husband for medical expenses, loss of 
services, etc., incident to injuries sus- 
tained by customer when she fell on 
the floor, was for jury.—Clark vy. Lans- 
burgh & Bro., 38 F.Supp. 729. 

Cal.App. In action for injuries to ac- 
robatie dancer, impaled on large splint- 
er in floor of defendants’ cafe while 
performing her act, whether defendants 
exercised reasonable care to maintain 
premises in reasonably safe condition 
for plaintiff to perform particular 
service for which defendants hired her 
was fact question for jury to determine 
under all circumstances of case.—Mus- 
kin y. Gerun, 116 P.2d 105. 

Mich. In railroad warehouse fore- 
man’s action against corporation en- 
gaged in wholesale fruit and vegetable 
business for injuries received in fall on 
icy steps of corporation’s loading plat- 
form near railroad tracks, whether cor- 
poration was negligent in failing to 
keep its premises in a reasonably safe 
condition for use by foreman and pub- 
lie was for jury under evidence show- 
ing that a canopy, which covered plat- 
form, sagged causing water to drip up- 
on steps resulting in formation of ice 
-during winter months.—Perl y. Coho- 
das, Peterson, Paoli, Nast Co., 294 N, 
W. 697, 295 Mich. 325. 

Mich. In customer’s action against 
proprietor of retail store for injury 
sustained in a fall on floor of store, 
evidence that floor had been oiled, that 
customer slipped in an accumulation of 


- shoes were soiled with oil and grease 
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oil and dirt on the floor, and that cus: 
tomer’s hands, coat, stockings and — 


ie 


after the accident raised an issue of . 
fact as regards store proprietor’s neg- 
ligence, which’should have been sub- — 
mitted to the jury.—Hulett v. Great At- — 
lantic & Pacific Tea Co., 299 N.W. 807. 
299 Mich. 59. Ws at 
It is not “negligence per se” to have 
an oiled floor in a store, or to apply — 
oil to a floor, if oil is applied in #& 
proper manner, so that floor is not in | 
a different condition from that usual 
with oiled floors.—Hulett v. Great At- — 
lantic & Pacific Tea Co., 299 N.W. 807, 
299 Mich. 59, ARR Ns 
Minn. In an action for | injuries — 
caused by slipping on a wet step of a © 
basement stairway in a hotel, where it 
appeared that ice, though carried OD G9 
the stairway, was always carried in 
tight metal containers, evidence of neg- 
ligence was insufficient for the jury, . 
in the absence of anything to show ~ 
how long the steps had been wet or 


who. was responsible for getting them | 
in such condition.—Pangolas vy. Calvet, 
297 N.W. 741. j TH 
Mo. In action against bank by in- 
vitee for injuries sustained when in 
vitee slipped and fell on steps whic 
were located within building, but 
which were wet with rainwater tracked 
into the bank by customers and others 
coming into the bank, questions wheth- 
er bank was negligent and whether in-— 
vitee was contributorily negligent were 
for the jury.—State ex rel. First Nat. 
Bank in St. Louis v, Hughes, 144 S. 
W.2d 84, quashing certiorari Bankhead — 
v. First Nat. Bank, 137 S.W.2d 594, 
Mo.App. A corporation distributin < 
eredit reports to its 


business office, against woman afttempt-. 
ing to leave such office as he entered 
it to) deliver report to such company, 
was not free from liability as matter 
of law for resulting injuries to such 
woman because it did not furnish boy — 
means of conveyance, public sidewalk 
over which he walked to door, nor door | 
itself.—Salmons vy. Dun & Bradstreet, 
153 S.W.2d 556. ; ° 
In action for injuries j 
against whom defendant’s employee ~ 
pushed revolving door in entering — 
building, evidence held sufficient to. 
take to jury question whether plain- 
tiff entered one compartment of door ~ 
before such employee entered different — 
compartment thereof and hence could 
have been seen by him before enter- — 
ing door.—Salmons v. Dun & Brad- — 
street, 153 S.W.2d 556. as 
N.H. In action to recover for in- 
juries sustained in fall on stairs in de- 
fendant’s building, evidence that stair 
treads were not slippery although they 
had been recently refinished and were ~ 
smooth to the extent that sandpapering 
would make them so, and that stairs 
were in excellent condition and suitable 
for use for which they were intended, 
did not present jury question regarding ~ 
whether stairs were defective due to de-— 
fendant’s negligence.—Ducharme y. Na- 
tional Bank of Lebanon, 15 A.2d 884. 
N.H. In action for injuries to one 
falling on floor of defendant's garage, 
evidence held insufficient to take to jury — 
question of defendant’s negligence in 
maintenance of premises as showing at 
most that plaintiff stepped backward on 
slight roughness which checked his heel 
when he turned.—Medbury v. Merri- 
mack Street Garage, 20 A.2d 646. ' 
N.J.Sup, In action for damages from 
injuries sustained by bank patron in 
fall on slippery floor, where snow and 
slush had been tracked into the bank, 
but no covering for fioor had been pro- 
vided and floor had been slippery for 
about an hour and a half before patron 
fell, whether bank was negligent was 
for the jury.—Picariello v. Linares & 
Rescheny Bank, 21 A.2d 343, 127 N.J.L. 
3. 


Be 
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N.Y.App.Div. In action for injuries 
sustained by 10 year old boy from fall 
from 2 movable stairway which was 
part of a fire escape on the front of de- 
fendant’s premises, evidence that the 
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stairway was resting on sidewalk with 
another child sitting on bottom step, 
that boy ascended about half way up 
stairway, the other child arose, the 
stairway raised and boy fell over rail 
to street, and that for a month prior 
to the accident locking device used to 
prevent stairway from being lowered to 
sidewalk was released, and that for 
months prior to accident children 
played on fire escape and stairway 
when stairway was lowered to side- 
walk, was for jury.—Harkins v. Bast 
New York PLR eyes 22 N.Y.S.2d 905, 
Co) 5 


N.Y.App.Div. Whether floors in store 


had been oiled in such a way as to be 
left in a shppery condition, so as to 
render owner of store liable for injuries 


sustained by customer when she slipped 
and fell to the floor, was for tL bore 


- Pratt v. American Stores Co., 28 N 


§.2d 829, 262 App.Div. 931. 
N.Y.App.Diy. Liability of owner of 


store for injuries sustained by customer. 


who slipped and fell on the floor of the 
store alleged ag result of oily condition 
of the floor was for jury.—Lendrum v. 


Victory Chain, 29 N.Y.S.2d 76, 262 App. 


Div. 424 : 
Ohio App. In action’ by customer 
against store owner for injuries sus- 


tained when customer slipped and fell 


on floor of store, whether store owner 
was negligent in having porter mop 
floor at time when customers were us- 


ing that part of store and in not warn- 
- ing customer of slippery condition of 
floor, and whether customer was guilty 


of contributory negligence in not avoid- 


i ing moist place upon floor when she 
should have observed that it had been 


recently mopped, and must have seen 


porter, mop and bucket, were for jury. 
_ —Simpson vy. Mary Lee Candies, 35 N. 
#2 869, 


Pa. On question of store owner’s 


liability for injuries sustained by cus- 


tomer who stumbled over end of half- 


inch high base by means of which 


metal banister, was anchored to the 


- floor, permitting base to extend beyond 


edge of top step without a newel post 
or standard in the nature thereof, did 
not constitute per se a negligent or 


dangerous construction.—Rogers v. 
ex Azen, Inec., 16 A.2d 529, 340 Pa. 
y Pa.Super. It is not negligence per se 


to maintain a platform scale in the 


e aisle of a store—Wurster y. Armstrong, 
21 A.2da 650. 


Pa.Com.Pl. It was held, under the 
evidence, that it was for the jury to 
decide (1) whether defendant operator 
of a gasoline service station had used 
reasonable care to light a stairway 
leading to a toilet room in the basement 
of a station, and (2) whether the plain- 
tiff had been contributorily negligent in 
failing to use proper care on the stair- 
way.—Cronin v. Fillipone, 57 Montg. 24. 

BR.I. In action for injuries to one 
falling down basement stairs in de- 
fendant’s office building, evidence held 
to present disputed fact question for 
jury as to whether defendant was guil- 
ty of willful, wanton, and _ reckless 
conduct in so constructing, lighting 
and maintaining hallway and stairs as 
to create dangerous condition and 
eause plaintiff, without knowledge of 
danger, to be deceived and misled to 
his injury by optical illusion that 
there was a door at head of stairs.— 
Wayman vy. Union Corporation, 17 A.2d 


R.I. In customer’s action against 
store owner for injuries suffered in fall 
on stairs, evidence held to warrant 
direction of verdict for defendant on 
ground of failure to show presence of 
dangerous substance upon which cus- 
tomer slipped, notwithstanding  eyvi- 
dence that plastering was being done 
and that after the fall mortar-like sub- 
stance was on customer’s coat.—Mc- 
Donald v. F. W. Woolworth Co., 20 
A.2d 250. 

R.I. In invitee’s action for injuries 
sustained in fall on stairs leading to 
eellar in defendant’s building, where 
plaintiff testified that there was a hole 
in the floor at bottom of stairs and that 
one of defendant’s store clerks, on in- 
quiring of plaintiff as to what had hap- 
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Cage) 
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pened, 
been fixed “six months ago”, whether 
plaintiff and the clerk were referring to 
the same place on the cellar floor was 
for the jury.—Harrington vy. Liggett 
Drug Co., 20 A.2d 537. 
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C.C.A.Tenn. In 
intestate who went into unlighted ves- 
tibule of defendant’s building to de- 
liver food and drink to defendant’s 
employee working on fourth floor in 
response to employee’s request and 
fell down elevator shaft, whether de- 
fendant used ordinary care and pru- 
dence to see that its premises were 
reasonably safe for intestate’s_ visit 
was for jury.—McCowat-Mercer Print- 
ing Co. v. Taylor, 115 F.2d 868, affirm- 
ing Taylor v. McCowat-Mercer Print- 
ing Co., 27 F.Supp. 880. 
§ 896 


Md. In action for fire damage to 
house and furniture resulting from al- 
leged negligent installation of a hot 
air furnace by defendant, evidence that 
hot air pipes were bare and that there 
was no insulation over furnace and 
that fire was first noticed around hot 
air register was sufficient for jury on 
issue of whether installation of fur- 
nace was defective in absence of evi- 
dence of negligence in manner in which 
furnace was fired.—Holland Furnace 
Co. vy. Rollman, to Use of New York 
Underwriters Ins. Co., ‘20 A.2d 500. 

Neb. In action for damage to realty 
by fire alleged to have been started 
due to negligence of defendant’s em- 
ploye, evidence was insufficient to jus- 
tify submission of case to jury.—Cur- 
ne v. -L. L. Coryell & Son, 297 N.W. 

Tex.Civ.App. Where motorist re- 
quested filling station attendant to 
drain out bad gasoline and put good 
gasoline in automobile, and, after he 
did so, one of motorist’s children was 
injured and another child killed in fire 
which broke out when motorist at- 
tempted to start automobile; whether 
attendant, in exercise of ordinary care, 
could have reasonably foreseen that in- 
jurious consequences might result di- 
rectly from his conduct in permittin 
gasoline to spill upon driveway fal 
collect in pool near automobile, was 
for jury.—Texas Co. v. Freer, 151 S. 


W.2d 907, error dismissed, judgment 
correct. 
7 § 909 
Mo. In customer’s action against 


storekeeper for injuries sustained in 
fall from stairlanding to which cus- 
tomer had gone to use public tele- 
phone, instruction, requiring as basis 
for customer’s recovery findings that 
storekeeper maintained telephones: on 
landing for customers, that customer 
was a customer-invitee, and that she 
ascended steps to landing in exercise 
of ordinary care, was not defective on 
ground that it did not require a find- 
ing that customer wag an invitee at 
time and place of injury.—Murphy vy. 
Fred Wolferman, Inc., 148 S.W.2d 481. 

Mo.App. In action against store op- 
erator for injuries to customer who 
slipped and fell on floor at a place 
where a small quantity of water had 
been spilled, an instruction for plaintiff 
was not erroneous in omitting element 
whether plaintiff actually or construc- 
tively knew of condition of floor where 
she fell, where there was evidence that 
plaintiff knew that water had been 
spilled on floor and that directions had 
been given to wipe it up, but there was 
no evidence that plaintiff knew that 
water had not been thoroughly wiped 
up, or that a wet, damp, slick, and 
slippery spot had been left.—Perringer 
v. Lynn Food Co., 148 8.W.2d 601. 

In action for injuries to store cus- 
tomer by slipping on floor where a 
small quantity of water had been 
spilled, making it wet and slippery, 
refusal of defendant’s instruction that 


defendant had not been charged with 


negligently causing or permitting floor 
to become or remain greasy was not er- 
ror, where plaintiff’s testimony as to 
greasy condition of floor merely meant 
that floor was slippery and _ slick,— 
Eoranete v. Lynn Food Co., 148 S.W. 


stated that hole should’ have 
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Mo.App. In customer’s action. for — 


injuries sustained in fall caused by 
slipping on string beans on floor of 
store, instruction requiring as basis for 
verdict for plaintiff that beans were on 
floor as result of falling from overload- 
ed bins or because customers dropped 
beans when carrying them across aisle 
to scales was supported by evidence.— 
Moone v. Kroger Grocery & Baking 
Co., 148 S.W.2d, 628. hate 

Mo.App. In action for injuries sus- 
tained by infant on escalator in store, 
instruction that verdict should be for 
plaintiff if escalator was attractive to 
children and store owner knew, or 
should have known, that it was attrac- 
tive and by exercise of reasonable care 
could have protected against such in- 
jury and his failure to do so was prox- 
imate cause of injury, was proper as 
against contention that there was no 
substantial evidence to support theory 
of negligence thereby submitted.— 
Graves v. May Department Stores Co., 
153~S.W.2d 778. ‘ 

Tex.Civ.App. Where plaintiffs in ac- 
tion for damages to a rose _ garden, 
pleaded a case of negligence and under- 
took by their proof to establish negli- 
gence, it was essential that the court 
instruct the jury as to the meaning of 
negligence and proximate cause and to 
require jury to find from a preponder- 
ance of the evidence, in event that they 
found defendant guilty of negligence, 
that such negligence was the proximate 
cause of the injury sustained.—Cement 
Gun Co. v. Brooks, 152 S.W.2d 815, er- 
ror dismissed. 

§ 910 


Conn. In an action by an invitee 
who slipped on the floor of defendant’s 
department store, an_ instruction, taken 
by itself, that the specific question for 
the jury was not whether the floor was 
wet or dry, clean or soiled, slippery or 
not slippery, was erroneous, though it 
would have been unexceptionable if it 
had included the adjective ‘‘ultimate” in 
the phrase “specific question”, and was 
not ground for reversal where the jury 
could not have been misled in view of 
the charge as a whole.—Stanco v. H. 
ripe veer Co., 17 A.2d'512, 127 Conn. 


Ind. In submitting the determina- 
tion to a jury of a question of negli- 
gence, which is a mixed question of 
law and fact, trial court is required 
to define the duty which the law im- 
poses.—Northern Indiana Power Co. v. 
West, 32 N.H.2d 713. 


§ 911 , 

C.C.A.Va. In action against contrac- 
tors, who were constructing library on 
town property under contract with 
town, for injuries received by falling 
of defective scaffold on which plaintiff, 
who was member of building commit- 
tee of board of trustees of town li- 
brary, was standing, instructing that 
contractors owed plaintiff duty to use 
ordinary care to see that premises 
were in reasonably safe condition only 
if plaintiff was duly authorized repre- 
sentative of town council or if plain- 
tiff went upon premises for mutual 
benefit of herself and contractors, was 
erroneous, where plaintiff was upon 
premises as an invitee.—Robey v. Kel- 
Jer, 114 F.2d 790. 

In action against contractors, who 
were constructing library on town 
property under contract with town, for 
injuries received by falling of defec- 
tive scaffold on which plaintiff, who 
was member of building committee of 
board of trustees of town library, was 
standing, refusal to instruct that no 
written or formal authority was neces- 
sary to constitute plaintiff a repre- 
sentative of town or board of trustees 
to whom contractors owed duty of or- 
dinary care was error, where plaintiff 
Was upon premises as invitee at time 


of accident.—Robey v. Keller, 114 F. 
2d 790. 
Ga.App. In restaurant employee’s ac- 


tion against bottling company for in- 
juries sustained from explosion of 
bottle of carbonated beverage after 
bottle was placed in restaurant icebox, 
trial court which charged the jury as to 
doctrine of res ipsa loquitur did not err 


is 
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in also charging that burden was upon 
employee to prove company’s negli- 
gence by preponderance of evidence and 
that employee could not recover. if jury 
found that company exercised ordinary 


ecare.—Cole y. Pepsi-Cola Bottling Co., 
15 S B.2d 543. 


12 
Mich. In Sailor’s action against steel 
company for injuries sustained when 
struck by crane used by steel company 
in loading steel onto boat, instruction 
that operator of crane was guilty of 
negligence if operator did not act as 
a reasonably prudent person would 
have acted under the same or similat 
circumstances, was not  erroneous.— 
Garstka v. Republic Steel Corporation, 
293 N.W. 691, 294 Mich. 387. 
§ 913 
D.c.Pa. In action for injuries sus- 
tained by department store patron in 
fall down stairway as alleged result of 
owner’s negligence in failing to re- 
move mud and water deposited by cus- 
tomers on rainy afternoon, where there 
was no evidence that owner had actual 
notice of slippery condition of stair- 
way, affirming points for charge which 
relieved owner of liability unless owner 
had actual or constructive notice of 
foreign substance was proper.—Taudte 
vy. Snellenburg, 34 F.Supp. 


§ 914 
. Mo.App. In action for injuries sus- 
tained by infant on escalator in store, 
instruction that failure to station an 
attendant at exit of escalator was not 
ground for recovery was properly re- 
fused.—Graves vy. May Department 
Stores Co., 153 S.W.2d 778. 

§ 920 

Idaho. The proximate cause of an 
injury is ordinarily a question for the 
jury, but the jury must be instructed 
as nearly as possible on what consti- 
tutes the proximate cause of the in- 
jury.—Stearns v. Graves, 111 P.2d 882. 

Ind.App. Where instruction was 
long, but it was proper and was not 
misleading, giving of the instruction 
by the court on its own motion was 
not erroneous as against contention 
that the instruction was in the nature 
of a mandatory instruction and at- 
tempted to define the law _ on interven- 
ing agencies.—Goldblatt Bros. y. Par- 
ish, 33 N.H.2d 835. ; 

Tex. The only legitimate purpose to 
be served in submitting unavoidable 
accident is to ll matter to attention 
of jury so that it will not be over- 
looked, and so that jury will under- 
stand that they do not necessarily have 
to find that one or the other of parties 
to the suit was to blame for occur- 
rence complained of, and purpose is 
fully accomplished when jury is told 
that occurrence in question was an un- 
avoidable accident if it happened with- 
out negligence of either of the parties 
to the suit—Wheeler v. Glazer, 153 
S.W.2d 449, reversing Glazer v. Wheel- 
er, 130 S.W.2d 353. 


Tex.Civ.App. Instruction that ‘“prox- 
imate cause” is that cause which in a 
natural and continuous sequence, un- 
broken by any new or independent 
eause, produces an event or injury and 
without which such injury would not 
have occurred, and which injury, or a 


similar one, ought to have been fore- 


seen by a person of ordinary care and 
prudence in the light of attending cir- 
cumstances, was correct.—Browning y. 
Graves, 152 S.W.2d 515, error refused. 

Tex.Civ.App. The term “proximate 
cause” is a legal term with a fixed 
and long ‘established meaning, and 
such méaning phrased in the language 
usually used in expressing that mean- 
ing is all that is required in embody- 
ing the term in a charge to the jury, 
without regard to quality of the act of 
negligence alleged, since such goes 
only to degree of relief authorized.— 
Kirkpatrick v. Neal, 153 S.W.2d 519. 
Error refused. 

§ 924 


Ala.App. In action for personal in- 
juries and property damage where de- 
fendants’ sole plea was the general is- 
sue, refusal of special written charges 
‘dealing with question of contributory 
negligence was proper.—Corsbie vy. 
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Poore, 198 So. 268, certiorari denied 
198 So, 272. 
Idaho. Where there is a conflict be- 


tween the presumption as to exercise 
of due care and contrary evidence, from 
which reasonable minds might draw 
different conclusions, instructing jury 
as to the presumption is proper.— 
Department of Finance of State vy. 
Union Pac. R. Co.. 104 P.2d 1110. 

_Ind.App. In action by wife riding 
in automobile driven by husband for 
injuries sustained in collision with 
street car, refusing instruction that if 
husband was driving automobile as 
wife’s agent or if husband and wife 
jointly owned automobile and it was 
being operated by him and his wife 
jointly, and if husband did not exer- 
cise proner care and thereby contribut- 
ed to or caused injuries, verdict should 
be for street railroad, was. error, 
where there was some evidence relative 
to capacity in which husband was act- 
ing when driving automobile, and ques- 
tion of agency was not covered by in- 


structions given—Gary Rys. Co. Vv. 
Michael, 34 N.E.2d 159. 
Ind.App. In action under Federal 


Hmployers’ Liability Act for death of 
engineer in collision of trains, instruc- 
tion that engineer’s contributory negli- 
gence in passing automatic signal 
blocks would not bar recovery but only 
diminish damages occasioned as a 
proximate result of failure of railroad’s 
employee to properly flag and’ protect 
rear of train with which engineer’s 
train collided wag not erroneous under 
evidence, which would authorize find- 
ing that even if engineer was contribu- 
torily negligent, railroad was also guil- 
ty of negligence which proximately 
contributed to engineer’s death. Fed- 
eral Employers’ Liability Act, § 1, 45 
U.S.C.A. § 51.—Chicago & Brie R. Co. 
y. Patterson, 34 N.H.2d 960. 

Mo. In action for death of plain- 
tiff’s husband under evidence that hus- 
band, taking two sons with him, went 
to town to see county officials about 
securing medical treatment for one son, 
that on return trip the truck was 
driven by a son, and that truck was 
struck by defendants’ truck at inter- 
section, instruction submitting issue 
of joint enterprise on part of husband 
and driver of truck was proper.—Men- 
denhall v. Neyer, 149 S.W.2d 366, 

Mo.App. In action against athletic 
goods company which sold bamboo 
yaulting pole which was “extra select’’ 
wrapped with special tape of extra 
strength to a high school, for injuries 
sustained by skilled high school pole 
vaulter who fell when pole broke, in- 
structions which authorized verdict for 
company notwithstanding company was 
negligent as charged because school 
and vaulter had knowledge of possible 
defect -were properly refused where 
neither yaulter nor school had cause 
to suspect that pole was brittle and 
defective, and under company’s state- 
ments school and vaulter had right to 
believe that pole was fit to use in vault- 
ing.—McCormick v. Lowe & Campbell 
Athletic Goods ere. S.W.2d 866. 

5 


C.C.A.Miss. Where declaration alleg- 
ed that plaintiff bought liquid ag kero- 
sene from defendant’s agent and that 
when she threw some of liquid on 
kindling and wood in her stove, in 
which a small blaze had been started, 
a terrific explosion occurred, and on 
cross-examination plaintiff stated that 
allegations of petition were true and 
no amendment was made therein, re- 
fusal to charge that plaintiff was con- 
tributorily negligent as matter of law, 
and that under the law of Mississippi 
her damages should be diminished in 
proportion thereto, was error.—Sinclair 


Refining Co. v. Tompkins, 117 F.2d 
596. 
Cal.App. Instruction that one has a 


right to assume that every other person 
will perform his duty to obey the law, 
and in absence of reasonable grounds 
to think otherwise it is not negligence 
to assume that he is not exposed to 
danger which will come to him only 
through violation of law or duty by an- 
other, provided that such person him- 
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self uses reasonable eare to protect his 
own safety, sufficiently referred to con- 
tributory negligence and was not er- 
roneous.—Murphy v. St. Claire Brew- 
ing ‘Co;, 107 P20 2273. ; ay 
iLApp. An instruction that deceas- 
ed in death action was not required to 
exercise any extraordinary degree of 
care, but that what was required was | 
the exercise of ordinary care, and what 
is ordinary care depends on the circum- 
stances and is such care as an ordina- 
rily prudent person would exercise un- — 
der the same or similar circumstances, 
properly defined “ordinary care.”—Pet- — 
erson v. Cochran & McCluer Co., 31 N. 
H.2d 825, 308 lll.App. 348. ~ : 
In death action, trial court properly 
refused plaintiff's requested instruction 
that the term “ordinary care” or “rea- 
sonable care’, as_used in the instruc- 
tions and applied to plaintiff's intes- 
tate, meant only such care as a reason= 
ably and ordinarily careful person 


\ 
would exercise under the same or simi- 
lar circumstances, since the instruction - 
singled out the intestate and applied We 
the definition of ordinary care to her 
alone.—Peterson v. Cochran & McCluer 
Co., 31 N.E.2d 825, 308 Ill.App. 348. | 

Ind.App. Where instruction that 
negligence of parents could not be im- — 


puted to infant was not confusing 
when considered in connection with 
instruction on proximate cause, and . 
with other instructions, giving of the 


instruction by the court on its own 
motion was not objectionable on 
ground that it was contradictory, con- 
fusing, and permitted recovery even if 
negligence of parents was proximate 
cause of ‘injury.—Goldblatt Bros. v. oe 
Parish, 33 N.H.2d 835. iy 
Mass. In action for personal injuries 
sustained as a result of plaintiff's slip- 
ping on defendant’s premises, charge 
that defendant would not be liable for — 
an obvious defect if plaintiff was an in- 
vitee, and that an obvious defect was 
one that was clearly apparent to a per- 
son of ordinary observation, was suffi- 
ciently favorable to plaintiff in view of 
evidence and charge as a whole.—Mul- 
i vy. Eastern S. S. Lines, 29 N.B.2a — 
A we 
N.J.Sup. Instruction that “contribu- 
tory negligence’ was said to be present 
where a person by his own negligence — 
has contributed to his own injuries in 
such a way that but for it he would ~ 
not have received any injuries from the 
person sought to be held responsible 
for it, that jury should examine the 
testimony to discover whether defend- 
ant had shown under fair preponder- 
ance of the proof contributory negli- 
gence on part of plaintiff, was proper — 
and refusal of requested instruction on 
contributory negligence was not error. 
—Gordon v. General Launderers, 18 A. ) 
20719, 126 NJ. 78: ‘ 


Okl. In action for death where de- 
fense of contributory negligence was 
pleaded and there was evidence which 
would reasonably sustain finding of 
contributory negligence, instructing 
that, if decedent was engaged in a 
rescue at time of injury, decedent was, 
as matter of law, excused from conduct 
which would or might otherwise con- 
stitute contributory negligence, was re- 
versible error, in view of constitutional 
provision concerning defense of con- 
tributory negligence. Okl.St.Ann.Const. 
art. 23, § 6—Oklahoma Power & Water 
Co. v. Jamison, 106 P.2d 1097. 

Wash. In action for injuries sus- 
tained in automobile collision by 15 
year old boy who was riding with his 
19 year old sister, court properly re- 
fused to instruct that boy, because an 
infant, was so far incapable of enter- 
ing into an agreement that he could 
not become a party to a joint adven- 
ture so as to render his sister’s negli- 
gence imputable to him. Rem.Rev.Stat. 
§ 5829.—Paulson vy. McMillan, 111 P. 
2d 983. 

In action for injuries sustained in 
automobile collision by 15 year old 
boy while riding with his 19 year old 
sister, where evidence established that 
they and another girl went into the 
country to cut a Christmas tree, that 
on their return they discovered that 
they had left the other girl’s ax in the 


—-§ 926 . 
woods and that aecident occurred on 
return from trip after ax, instruction 
that as a matter of law the boy and 
_ his sister were engaged in a joint ad- 
-._-venture was erroneous.—Paulson v. Mc- 
‘ ‘Millan, 111 P.2d 9838. 4 
§ 926 

Idaho. In action for death of minor 
who was riding on bar of bicycle which 
was operated by another and was 
struck by automobile, évidence that 
minor was riding with the operator 
of the bicycle for minor’s own pleasure 
_ warranted plaintiffs’ instructions that, 
at minor was enjoying hospitality of 
operator of bicycle for minor’s own 
_ pleasure, minor was a guest to whom 
_ operator’s negligence would not be im- 
puted.—Maier vy. Minidoka County Mo- 
tor Co., 105 P.2d 1076. 

: ; § 928 
Cal.App. An instruction on duties of 
a person suddenly confronted with dan- 
ger “through the negligence of another” 
was not erroneous as failing to include 
_ the element that situation-was created 
through no negligence on the part of 
those seeking its benefits, since quoted 
phrase was equivalent in effect to 
“eaused by the negligence of the de- 
fendant.”—Ohran vy. Yolo County, 104 
P.2d 700. ; 


y “sudden emergency rule” 
applies only where the evidence dis- 
closes that one became aware of an 
mergency and was put to a. rapid 
oice of alternative courses of action 
in order to avoid accident and the 
jury, in the state of the evidence and 
in light of subsequent events, might 
reach the conclusion that the course of 
tion adopted was an unwise one, in 
- which event an instruction defining the 
right of one confronted by such an 
emergency is required.—Feck’s Adm’r 
Beane Line, 144 S.W.2d 483, 284 Ky. 


§ 932 

Conn. The ultimate test of whether 
plaintiff's negligence was ‘proximate 
cause” of injury is whether plaintiff’s 
act or omission was a substantial fac- 
- tor in producing injury, and where the 
issue is one of fact, submission to 
jury on that basis will ordinarily ‘suf- 
fice, unless further explanation is nec- 
essary in order to enable the jury in- 
telligently to apply the test in the par- 
fienlar cirenmstances.—Kinderavich  v. 


Palmer, 15 A.2a 83, 127 Conn. 85. 


N.J.Sup. Instruction that ‘‘contribu- 
tory negligence’’ was said to be present 
where a person by his own negligence 
has contributed to his own injuries in 
- such a way that but for it he would 
not have received any injuries from 
the person sought to be held respon- 
sible for it, that jury should examine 
the testimony to discover whether de- 
fendant had shown under fair prepon- 
derance of the proof contributory neg- 
ligence on part of plaintiff, was proper 
‘and refusal of requested instruction on 
contributory negligence was not error. 
—Gordon v. General Launderers, 18 A. 
2d 719, 126 N.J.L. 78. 

Tex.Civ.App. A charge inquiring 
whether jury found that plaintiff’s con- 
tributory negligence, if any, was a 
“YNroximate cause’, or a “proximately 
contributing cause” of his injuries, was 
tautological, since the terms ‘‘proxi- 
mately contributing cause” and ‘‘proxi- 
mate cause” are synonymous.—Dulaney 
Inv. Co. v.- Wood, 142 S.W.2d 379, 
error dismissed, judgment correct. 


§ 933 
a Fla. In action for injuries sustained 
Ms in Alabama by guest in overtaking au- 


tomobile which collided with bridge 
abutment when truck allegedly blocked 
ri passage after driver thereof had first 
given way to the right in response to 
horn signal, where there was no show- 


4 ; ing which would warrant a finding that 
abe guest participated in, or was responsi- 
ie ble for, any contributory negligence of 
i automobile driver, charge that con- 
a tributory negligence could not be at- 


tributed to guest was proper.—Myrick 

j ._ vy. Griffin, 200 So. 383. 

M N.Y.App.Div. In action by husband 
and wife for injuries they sustained 
while riding in automobile owned by 
wife and driven by husband, charge 
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that negligence of driver was not im- 


putable to owner was erroneous, but 
error was harmless where jury found 


that husband, the driver, was not neg- 


ligent.—Griswold v. Newman, 21 N.Y.S. 
2d 315, 259 App.Div. 1111. 
§ 934 

Ill.App. In action for injuries, in- 
struction telling jury that if. defend- 
ants’ conduct was wilful and wanton 
as charged, plaintiff’s contributory neg- 
ligence would not bar suit, was not 
erroneous because of failure to add, 
“unless they found plaintiff was also 
guilty of wilful and wanton conduct”, 
since instruction was not ‘“‘peremp- 
tory’’.—Cooney v. Hughes, 34 N.H.2d 
566, 310 IllApp. 371. 

S.C. In action for injuries to plain- 
tiff’'s person and property sustained in 
eollision between plaintiff’s automobile 
and defendant’s truck, it was not in- 
cumbent upon court to instruct with 
respect to comparative negligence.— 
Bedford vy. Armory Wholesale Grocery 
Co,,' 10 S.B.2d 330,195 S:C.(1500~ 

§ 935 

Filia. In employee’s action under Fed- 
eral Wmployers’ Liability Act against 
railroad, instruction that when an em- 
ployee of a common carrier is injured 
while carrier is engaged, and while 
employee is employed, in interstate 
ecommerce, in action for damages as 
consequence of carrier’s alleged negli- 
gence, the right to recover cannot be 
defeated by showing that employee’s 
negligence contributed to injuries, and 
that in such actions employee’s con- 
tributory negligence merely diminishes 
amount of damages was proper. Fed- 
eral Employers’ Liability Act, 45 U.S. 
C.A. §§ 51-59.—Atlantic Coast Line R. 
Co. v. McIntosh, 198 So. 92. 


Ga.App. In widow’s action against 
railroad company for death of railroad 
worker who was employed by another 
company and who was killed when 
struck by engine of railroad company 
in terminal station, use of words 
“would be diminished” in charge stat- 
ing that widow could recover if rail- 
road company and worker were both 
negligent, and if worker’s negligence 
was less than company’s negligence and 
did not amount to lack of ordinary care 
for worker’s own safety, but that re- 
covery would be diminished in propor- 
tion to worker’s negligence, was not 
misleading.—Southern Ry. Co. v. De 
Floor, 11 S.H.2d 922, 63 Ga.App. 650. 

Ga.App. In an automobile collision 
case, a charge stating in effect that if 
defendant’s negligence proximately 
caused the injury, plaintiff could re- 
cover if free from all negligence, or if 
his negligence was less than defend- 
ant’s, was not erroneous as precluding 
recovery unless plaintiff was entirely 
free from negligence, nor as charging 
on the doctrine of comparative negli- 
gence and on a separate principle of 


law relating to the duty of plaintiff to 


avoid, by ordinary care, the negligence 
of defendant.—Etheridge v. Guest, 12 
8.B.2d 483, 63 Ga.App. 637. 


933 

Cal.App. An instruction on last clear 
chance doctrine was not erroneous be- 
cause containing provision that defend- 
ant had actual knowledge of plaintiff’s 
perilous situation.—Gillette v. City and 
County of San Francisco, 107 P.2d 627. 
41 Cal.App.2d 758. 

Mo. Where a case is submitted to a 
jury under the humanitarian doctrine, 
the plaintiff’s instructions must be so 
worded as to exclude a recovery based 
on primary negligence.—White v. Kan- 
sas City Publie Service Co., 149 S.w. 
2d 375, reversing 140 S.W.2d 711. 

Where a case is submitted to a jury 
under the humanitarian doctrine, in- 
structions for defendant must not in- 
ject contributory negligence ag a de- 
fense—White v. Kansas City Public 
Service Co., 149 §.W.2d 375, reversing 
140 S.W.2d 711. 

Mo.App. The purpose of “even 
though” clause in instruction predicat- 
ing recovery on humanitarian theory, 
even though plaintiff has done certain 
things, is to completely exclude appli- 
eation of doctrine of contributory negli- 
gence in a humanitarian case, and is 
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permissible ina proper case op 
erly worded, even though a humanita: 
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an instruction really accomplishes such 


purpose without addition of such 


clause.—Brown y. Alton R. Co., 151 S. © ~2 


W.2d 727. 

Pa.Com.Pl. Inasmuch as the meas- 
ure of a child’s standard for contribu- 
tory negligence is his general intelli- 
gence haying regard to his age and 
activities in affairs requiring judgment 
and discretion, and there was, in this 
case, quite a body of testimony relat- 
ing to the child’s habits, mentality, and 
physical and mental aptitudes, from 
which his capacity to understand and 
avoid danger could be ascertained, there 
was no error in the Court’s charging, 
“While this child was of the age of 
only eleven years and four months, we 
feel we should say to you that the fact 
of his being a bright, intelligent and 
dutiful child, sufficiently so to be on 
an errand entrusted to him by_ his 
mother, and the fact he could ride a 
bicyele and follow his father’s instruc- 
tions, show a degree of mental develop- 
ment sufficient to permit you to deter- 
mine whether there was contributory 
negligence on his part. As was proper- 
ly stated in the argument of counsel, 
had this child been of a more tender 
age, we would not permit you to de- 
termine anything on the subject of con- 
tributory negligence.’—Mader y, At- 
kins, 49 Dauph. 314. 


. Cal.App. An instruction that all men 
are presumed to be ordinarily care- 
ful inythe matter of protecting them- 
selves against possible injury to their 
persons should not be given where the 
party is alive and the facts are fully de- 
veloped in the evidence.—Warwick v. 
Maneely, 104 P.2d 831, followed in 104 
P.2da 838, two cases. : 

Ga.App. Charge that plaintiff could 
recover upon all or some of specific acts 
of negligence alleged in petition and 
that plaintiff was “restricted to her 
right to recover to the existence of all 
or some of the acts of negligence al- 
leged by her, and to show you that 
such acts of negligence, or some of 
them, were the proximate cause of the 
injury complained of’, was not an 
unequivocal statement of law that 
plaintiff would be entitled to recover on 
only one act of negligence of defend-. 
ant alleged in petition, which proxi- 
mately caused injury.—Chandler y. Pol- 
lard, 12 S.B.2d 190. ! 

Mo. In personal injury suit, instruc- 
tion that burden was on plaintiff to 
prove his case by preponderance of evi- 
dence, and that verdict must be for 
defendant, if jury believed that evi- 
dence was evenly balanced or that 
plaintiff’s evidence did not outweigh 
defendant’s evidence, was not errone- 
ous as misleading jury into believing 
that burden was on plaintiff to prove 
ordinary care on his part.—Trower vy. 
Missouri-Kansas-Texas R. Co., 149 S. 
W.2d 792. 


Mo.App. The fact that action for in- 
juries sustained when bottle, containing 
beverage manufactured and sold by de- 
fendant, exploded while being handled 
by plaintiff in her store, was brought 
under res ipsa loquitur doctrine, did 
not deprive defendant of right ‘to in- 
struction that mere fact of injury was 
no evidence of defendant’s negligence 
or liability.—Palmer vy. Hygrade Water 
& Soda Co., 151 S.W.2d 548. 

In action for injuries sustained when 
bottle containing beverage manufac- 
tured and sold by defendant exploded 
while being handled by plaintiff in her 
store, instruction that burden wags on 
plaintiff to prove that defendant was 
guilty of negligence directly causing 
injuries and that such burden con- 
tinued with plaintiff throughout entire 
trial was not erroneous, as burden of 
proof was on plaintiff, regardless of 
wwuether case was under res ipsa loqui- 
tur doctrine or one of ordinary negli- 
Lame eh aks v. Hygrade Water & 

oda Co., 151 S.W.2d 548. 

Ohio App. General charge relating 
to obligation of proof devolving upon. 
plaintiff touching her claims of negli- 
gence against defendant, that burden 


plain 
nce of defendant in “some of the re- 
spects’”” alleged, instead of some one or 


asserted, was not erroneous on ground 
that it might mislead jury to con- 
clude that trial court meant that there 
must be more than one of the specifica- 
tions. of negligence proven by plaintiff 
in order that she recover.—Weaver v. 
Liberty Cabs, 33 N.E.2d 853. 
9 


43 

Cal.App. Trial court’s finding that 
defendant’s negligent conduct was the 
proximate cause of plaintiff’s. injuries 
was necessarily a finding against any 
contention in regard to an independent 
interyening act as a superseding cause 
of the injuries——Monroe y, San Joaquin 
ange & Power Corporation, 109 P.2da 


Kan. In personal injury action, 
where’ jury in answer to special ques- 
tions found that plaintiff was guilty 
of contributory negligence and there 
was sufficient evidence to support such 
finding, judgment should have been 
rendered for defendant on the answers 
to the special questions, notwithstand- 
ing a general verdict for plaintiff.— 
Donaldson v. Kemper, 106 P.2d 1051, 
152° Kan.1533. 

N.Y. In actions by owner of per- 
sonalty and by owner of realty for fire 
damage, it was error to refuse to ac- 
cept two verdicts, one in favor of own- 
er of personalty and other in favor of 
defendant as against owner of realty 
on ground of inconsistency and to di- 
rect. the jury to return verdict either 
in favor of both plaintiffs or as against 
both, since it was possible to have found 
differently upon the issues of contribu- 
tory negligence tendered in each case. 
—Newburgh Transfer & Storage Co. v. 
Pure Oil Co., 30°N.E.2d 601, 284 N.Y. 
293, affirming 20 N.Y.S.2d 141, 259 App. 
Div. 910; -Firemen’s Ins. Co. v. Pure 
Oil Co., 30 N.B.2d 601, 284 N.Y. 293, 
reversing 20 N.Y.S.2d 143, 259 App. Div. 
906. 

Pa. In action by passenger in truck 
against-owner of tractor-trailer combi- 
nation with which truck collided for 
injuries suffered in collision, jury’s 
finding that truck driver was not neg- 
ligent precluded defense of ‘imputed 
negligence,” since negligence cannot be 
jmputed to a party from another if the 
other be not negligent himself.—Har- 
ris v. E. Oostdyk Motor Transp. Cor- 
poration, 17 A.2d 347, 340 Pa. 478. 

Tex.Civ.App. In customer’s action 
for injuries sustained in fall over boxes 
jn aisle of store, where jury found that 
store owner was not negligent in plac- 
ing boxes of merchandise in aisle and 
permitting them to remain there, and 
also found that boxes had been in the 
aisle for such length of time that own- 
er, by ordinary care, should have 
known of presence of boxes in aisle, 
and that permitting boxes to remain in 
aisle after owner should have known 
of their presence was negligence proxi- 
mately causing customer’s injury, find- 
ings were so conflicting that no judg- 
ment could be rendered upon them.— 
Taylor v. A. B. C. Stores, 145 S.W.2d 


294, error dismissed, judgment correct. 
§ 944 


See James v. McLennan, McFeely & 

Prior Ltd. [1941] 1 Dom.L.R. 555. 
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N.Y.Co.Ct. “Culpable negligence” is 
something more than the slight negli- 
gence necessary to support a civil ac- 
tion for damages, and means disregard 
of the consequences which may ensue 
from the act and indifference to rights 
of others.—People v. Carlson, 26 x. 
8.2d 1003, 176 Mise. 230. 

Ordinarily, whether negligence is cul- 


pable is for jury, but such question 
may be a “question of law’’.—People v. 
Carlson, 26 N.Y.S.2d 1003, 176 Misc. 
230. 


If negligence upon which criminal 
liability is sought to be predicated is 
so slight as not to reach required 
standard of culpable negligence, trial 
court should advise on acquittal.—Peo- 
ple v. Carlson, 26 N.Y.S.2d 1003, 176 
Mise. 230. ; 

Mere lack of foresight, stupidity, ir- 
responsibility, thoughtlessness, ordi- 


40 prove vac’ 


- more of the particulars of negligence © 


YAY 


CS eS 


je 


; a TRIAL 


“nary danaleseneses however serious the 


consequences may happen to be, do not 


constitute “culpable » negligence”, 


ist in mind of accused, at time of act 
or omission, a consciousness of prob- 
able consequences of act and a wanton 
disregard of them.—People v. Carlson, 
26 N.Y.S8.2d 1008, 176 Mise. 230. 


NEUTRALITY LAWS 


§ 4 

D.C.N.Y. Filipinos are within pro- 
vision of Neutrality Act defining the 
‘term “citizen” as including any in- 
dividual owing allegiance to the United 
States. 30 Philippine Pub.Laws, p. 
386; Neutrality Act of 1939, § 16, 22 
U.S.C.A. § 245j—15; Philippine Inde- 
pendence Act, § 1 et seq., and § 2, 
U.S.C.A. § 1231 et seq., and § 1232.— 
Suspine v. Compania Transatlantica 
Centroamericana, 8. A., 37 F.Supp. 268. 

The Neutrality Act is constitutional 
as valid exercise of power of Congress 
over foreign commerce and as valid 
exercise of sovereign power over for- 
eign affairs and is not rendered invalid 
by fact that Filipinos are included 
within definition of citizen whereas 
other acts of Congress have defined 
Filipinos as aliens for other purposes. 
Philippine Independence Act § 1 et 
seq., 48 U.S.C.A. § 1231 et seq.; Neu- 
trality Act of 1939, 22 U.S:C.A. §$ 245j 
to 245j—19 —Suspine v. Compania 
Transatlantica Centroamericana, 8. A., 
37 F.Supp. 268. 

The purpose of the Neutrality Act of 
1939 is to preserve the neutrality of 
the United States and avert the risks 
which brought the United States into 
the World War on April 6, 1917. Neu- 
trality Act of 1939, 22 U.S.C.A. §§ 245j 
to 945j}—19,—Suspine v. Compania 
Transatlantica Centroamericana,. S. A., 
37 F.Supp. 268. 


NEWSPAPERS 


§ 7 ‘ 

Mich, The statute relating to publi- 
cation of notices of tax sales, provid- 
ing that in counties where one or more 
regularly established newspapers have 


_ been printed, published and circulated 


more than one year prior to designa- 
tion one of such papers shall be desig- 


nated for publication, does not require 


a continuity of the act of actual print- 
ing in addition to publication and cir- 
culation of newspaper in county in 
order to qualify newspaper as a medi- 
um for publication of legal notices re- 
quired by statute. Pub.Acts 1939, No. 
37, § 63.—Drabinski v. Brown, 296 N. 
W. 538, 296 Mich. 463. 


A newspaper which owned its own 
building wherein its publication was 
actually printed and from which it was 
actually published and circulated, and 
which was. an established newspaper 
for a period of more than, one year pri- 
or to designation by auditor general 
as the newspaper in which to publish 
notices of tax sales, was a “regularly 
established newspaper” as required by 
statute, notwithstanding that the actu- 
al printing had for a portion of the 
period been performed in another coun- 
CYA UD EACESE Oso) a NOs roo nes 3.— 
Drabinski v. Brown, 296 N.W. 538, 296 
Mich. 463. 

The intent of legislature under stat- 
ute relating to designation of newspap- 
ers for publication of notices of tax 
sales, requiring notice to be published 
in a regularly established newspaper 
which igs regularly printed and publish- 
ed and has a regular circulation in 
county was to prevent the publication 
of legal notices in newspapers of limit- 
ed circulation established solely for 
purpose of gle ata such notices. 
Pub.Acts 1939, No. 37, § 63—Drabinski 
vy. Brown, 296 NW. 538, 296 Mich. 463. 

Tex,Civ-App. The fact that city 
council proceeded informally to publish 
zoning ordinance, including map, in 
weekly newspaper designated by coun- 
ceil as official publication, without for- 
mal resolution or contract, did not pre- 
vent such paper from being “official 
paper” within statute requiring publi- 
eation of penal ordinances in official 
paper of city. Vernon’s, Ann.Civ.St. 


but. 
for culpable negligence there must ex-- 


art. 
Jones, 144 S.W 
judgment correct. 


s. 
Il.App. A newspaper panunneas 
Chicago, which had a circulation of 


2d 388, error dismisse 


more than 70,000, was distributed from 
its downtown office - 


news stands and 
maintained in the loop district as well 


Pale Sete: 
1013 City, of Corpus’ Christi ea 


in. 


as by mail to subscribers, and circu- | 


lated 
lar 


among all classes, was a “secu- 
newspaper of general circulation” 


i: 


within meaning of statute authorizing — 


publication of legal notices 
newspapers notwithstanding a large 
percentage of its circulation was on the 
south side of Chicago. 


N.E.2d 509, 309 Ill.App. 574, trans- 
ferred 26 N.B.2d er Qik ole ‘481, 


lation of about 4, ) 
45,000 population, that about | 
copies thereof were delivered to — 
subscribers, and that paper was Pn 


though it featured church and cit; 
news, and copies of paper, indicatin 
that its news coverage was not restrict- 
ed_ to activities of churches and re- 
ligious organizations, though it gav 


them publicity conclusively showed that is 


it was “paper of general circulation i 
such municipality” within statute re- 
quiring publication of notice of public 
hearing in relation to Propose ei 
zoning regulation in such 


paper. 
Vernon’s Ann.Civ.St. art. 1011d.-Cit Vane 
of Corpus Christi v. Jones, 144 S.W.2d | 
388, error dismissed, judgment correct : 


21 
Mont. 


Ps 


dedicated to any. private enterprise, 4 


§ ‘ ; 
Where notice of intention ho 


in .such © 


is 


Smith- ‘Hurd — 
Stats. c. 100, § 5.—lLoy v. Knaak, 33 


Ly 


create special improvement district was % 


published on each day from Tuesday 
to and geen ue SEAS of rhe same 


that resolution be published Mage ; 


days in a daily newspaper, since 


newspaper published five days of fhe ‘i i 


week is a ‘daily newspaper’ in th 
popular sense. Rey.Codes 1935, $$ 
5227, 5255—Hansen y. City of Havre, 
114 P.2d 1053. ; 


a As 


§ 47 
Del.Ch. The publication and sale of 
newspapers is a private enterprise and 


a publisher can, except when limited — 
by contract, choose the persons with 
whom it will deal, and determine for — 
itself whether to sell or not to sell its 
papers to any person offering to buy 
them.—Fisher v, News-Journal Co., 2 
A.2d 685. 
§ 65 
D.C.Mass. 


A newspaper is scents 


3 


» 


to the general laws of the United States 


as is any other industry conducted for 
profit.—Fleming y. Lowell Sun Co., be 
F.Supp. 320. ; 
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§1 ; 
Cal. The right to move for new trial 
is purely statutory and Legislature can 


limit power of trial court in regard to © 
time and manner in which such right — 


may be exercised.—Whitley y. Superior 
Court in and for Los Angeles County, 
113 P.2d 449. 

Cal., The right to new trial is not 
a constitutional right.—Whitley vy. Su- 
perior Court in and for Los Angeles 
County, 113 P.2d 449. 

Ga.App. The object of motion for 
new trial is not merely to arrest, and 
thus avoid judgment because of some 
unamendable defect appearing on face 
of record, but to recall and annul the 
verdict on which -judgment is based, 
for a new trial of the issues, and if new 
trial is granted the case stands on the 
docket for trial at next term pursuant 
to statute. Code 1933, §§ 70-301, 70- 
401.—Underwood v. D. C. Heath & Co., 
12 S.H.2d 464. 


2 
Ala. The ee es inherent power 
to set aside the verdicts of the jury 
independent of the statute within the 
terms and for common law causes.— 
Schaeffer v. Walker, 8 So.2d 405, 


i) 


8 2 
‘Kan. Where trial court is dissatis- 

fied and cannot approve a_ verdict, it 
should order a new trial.—Atkinson vy. 
-- Wiard, 109 P.2d 160, 153 Kan. 96. 

Kan. The trial court has the duty 
to exercise an independent judgment 
oh the jury’s verdict and not to ap- 

prove the verdict unless satisfied with 

it, and if dissatisfied with it, the trial 
-eourt should grant a new trial—Gates 
vy. Western Casualty & Surety Co., 112 

P.2d 106, 153 Kan. 469. 

Miss. Power and duty of trial judge 
to grant peremptory instructions and 
to set aside verdicts has been recogniz- 
ed as an integral part of the constitu- 
tional system of Mississippi from the 
beginning of state’s judicial history.— 
Jakup v. Lewis Grocer Co., 200 So. 597. 

_ .N.J.Sup. The power to grant a new 
- trial is essentially remedial.—Pulitzer 
vy. Martin S. Ribsam & Sons Co., 18 A. 
2d 726, 19 N.J.Mise. 233. 

N.J.Sup. The power to nullify ver- 
diet of a jury is essentially remedial 
-in character and should not be used to 
supplant jury’s function, but should 
be exercised reasonably and cautiously 
to promote ends of justice—Hewitt vy. 
* Atlantic City & S. R. Co., 21 'A.2d 598. 

19 N.J-Misc. 536. 
 N.J.Cir.Ct. The power to vitiate a 
verdict and to grant a new trial is es- 
sentially remedial in character and is 
exercised not only with a view to the 
revention of injustice in the particu- 
‘lar case, but also with a view to the 
‘ultimate effect of the decision upon the 
administration of justice in general.— 
In re Collins’ Will, 15 A.2d 98, 18 N, 
J.Mise. 492. 
 N.Y.Dom.Rel,Ct. Courts may grant 
new trials or rehearings but the power 
should be exercised with utmost discre- 
‘ are vy. Camhi, 25 N.Y.S.2d 


“4 


_  Okl. A “new trial’ is a re-examina- 
tion in the same court of an issue of 
fact after trial, and, where there has 
been no trial of the cause on issues of 
fact, a motion for new trial will not 
be entertained. 12 OklI.St.Ann. §§ 554, 
 651.—Burgin v. Mid-Continent Petro- 
 leum Corporation,’112 P.2d 802. 
ith § 18 
Ind.App. The remedy for an _ im- 
proper judgment is to modify judgment 
and not a motion for new _ trial.—Kd- 
wards v. Wiedenhaupt, 32 N.H.2d 106. 
_ %\N.J.Sup. Trial judge had full control 
over his judgment, and upon timely 
application and sufficient cause shown 
. he could, in exercise of his sound dis- 
eretion, grant a new trial.—Braun y. 
i gers 19 A.2d 218, 19 N.J.Misc. 


§ 20 

Mass. After denial of.one motion for 
a new trial, a second motion based on 
_ . the same grounds need not be enter- 
ot: gabe vy. Hopson, 29 N.E.2d 
_ Wis. There is no limit upon the 
power of court to grant successive new 
_ trials where the triers of fact have 
erred or there has been improper con- 
duct affecting the verdict, but motions 
for new trial after successive trials are 
Fr granted with greater reluctance where 
verdicts are concurring.—Losching y. 
fischer, 295 N.W. 712, 237 Wis. 193. 


‘ § 21 
Pa.Super. There is no limit on num- 
ber of times that new trial may be or- 


dered.—Hess v. Stiner, 19 A.2d 560, 
144 Pa.Super. 249. 
Wis. There is no limit upon the 


power of court to grant successive new 
trials where the triers of fact have 
erred or there has been improper con- 
duct affecting the verdict, but motions 
for new trial after successive trials are 
granted with greater reluctance where 
yerdicts are concurring.—Losching vy. 
Wischer, 295 N.W. 712, 237 Wis. 193. 
Wis. Where evidence authorized re- 
covery on second trial for injuries sus- 
tained by guests when host’s automo- 
bile collided with another automobile 
while passing or after completing the 
act of passing another automobile go- 
ing in the same direction, court did 
y not err in refusing a new trial, not- 
j withstanding that there were dis- 
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crepancies in guests’» testimony given 
on trial and statements given to in- 
surance investigator prior to trial as 
to the position of the host’s automobile 
at time of  collision.—Losching Vv. 
Fischer, 295 N.W. 712, 237 Wis. 193. 


23 

Idaho. New trial for alleged miscon- 
duct of defendant’s employee in connec- 
tion with jury’s view of premises, and 
prejudice of juror, was properly denied 
where it was apparent that plaintiff 
seeking new trial was himself the flag- 
rant offender. Code 1932, § 7-209.— 
Alesko v. Union Pac. R. Co., 109 P.2d 
874. 

Tl. Alleged errors afforded no basis 
for granting of new trial on motion 01 
party in whose favor and at whose re- 
quest they were committed.—Lincolu 


Park Com’rs v. Schmidt, 31 N.H.2d 
969, 375 Ill. 474, 
The discretion f trial judge in 


granting new trial iS not unlimited but 
must be exercised reasonably and such 
discretion is not broad enough to per- 
mit him to allow a new trial because 
of errors induced by and in favor of 
moving party.—Lincoln Park Com’rs v. 
Schmidt, 31 N.H.2d 969, 375 Ill. 474. 

Kan. Where attention of plaintiff’s 
counsel was called to fact that one of 
jurors was carrying a package into 
jury room and, after verdict for de- 
fendant, plaintiff's counsel by question- 
ing juror discovered that juror had tak- 
en into jury room a model of machine 
which caused injury, counsel by failing 
to call attention to the package did not 
waive right to ask for new trial on ac- 
count of “misconduct” of juror.—Atkin- 
cou vy. Wiard,. 109 P.2d 160, 153, Kan. 

§ 24 

Cal.App. Evidence that child suf- 
fered a badly fractured skull, that aft- 
er injury child was unable to talk and 
had paresis of the right side, that por- 
tions of skull were so shattered that 
they could not be replaced, that at time 
of trial child still suffered from_head- 
aches, that her co-ordination had been 
affected and that she perspired a great 
deal, warranted. granting of new trial 
on issue of damages only, for in- 
adequacy of $1,500 verdict. Code Civ. 
Proc. § 657.—Bauman y. City and Coun- 
ty of San Francisco, 108 P.2d 989. 

In action against city for injuries 
sustained by five year old girl who, 
while playing on public playground, 
was struck by baseball, issue of liabil- 
ity was clearly severable from issue as 
to amount of damage so as to war- 
rant granting new trial on issue of 
damages alone. Code Civ.Proc. § 657.— 
Bauman y. City and County of San 
Francisco, 108 P.2d 989. 


N.Y.App.Div. An order granting new 
trial was improper in so far as condi- 
tions and restrictions were imposed 
limiting issues to be tried to a single 
question of fact.—Massolo v. Elm Coal 
& Oil Corporation, 23 N.Y.S.2a 33. 

At new trial, all issues of law and 
fact arising between plaintiff and de- 
fendant must be tried, and trial ecan- 
not lawfully be limited to a _ single 
specified issue—Massolo v. Elm ‘Coal 
& Oil Corporation, 23 N.Y.S.2d 33. 

N.Y.Sup. The common-law rule 
which still exists in New York, in ab- 
sence of statute, is that a verdict is 
indivisible—Hyler v. Heyer, 29 N.Y. 
S.2d 2238, 177 Mise. 68. 

At common law, a new trial may 
not be granted on issue of damages 
only.—Hyler v. Heyer, 29 N.Y.S.2d 223. 
177 Mise. 68. 

A motion by plaintiff to set aside 
only such part of verdict in her favor 
as assessed damages, and for an order 
granting new trial confined to the is- 
sue of damages alone, would be denied 
for want of statutory authority to 
grant it. Civil Practice Act, § 549.— 
Hyler v. Heyer, 29 N.Y¥.S.2d 228, 177 
Mise. 68. 

N.C. Defendant’s motion to set aside 
verdict for plaintiff as to certain issues 
was within sound discretion of trial 
court.—Blue Bird Cab Co. v. American 
Fidelity & Casualty Co., 15 S.H.2d 295, 
219 N.C. 788. 


Tex.Civ.App. A trial court can ren- 
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der but one judgment in case, and, if 


it grants motion for new trial, must — 


retry the whole case.—Stout v. Oliveira, 


153 S.W.2d 590, error refused. 4 

Vt. In a proper case, the trial court 
has power, in exercise of a sound dis-— 
cretion, to grant a motion. to set aside 
a verdict as to damages only on ground 
of inadequacy and to order a new trial 
on that issue only.—Goldberg v. Gin- 
toff, 20 A.2d 114, 112 Vt. 43. 

§ 25 

Pa.Super. In passenger’s action for 
injuries against owner and_ operator 
of automobile, which collided with au- 
tomobile in which passenger was rid- 
ing, where owner and operator of auto- 
mobile in which passenger was riding 
was made an additional defendant, and 
verdict was in favor of all defendants, 
under statute authorizing court in ac- 
tion in which two or more defendants 
are averred to be jointly liable to 
dismiss the action as to some and pro- 
ceed against others, trial court had 
power to refuse a new trial as to origi- 
nal defendants on theory that evidence 
supported verdict in their favor, and 
at the same time grant a new trial as 
to the additional defendant. 12 PS. 
§§ 685, 686.—Barker v. Barrett, 20 A. 
2d 812, 145 Pa.Super. 22. 

Pa.Super. In action by child and its 
parents for negligent operation of 
truck which struck child, grant of new 
trial to child for inadequacy of verdict 
did not require that parents also be 
granted new trial if verdict for parents 
was in fact adequate.—Gettemy v. Gren- — 
nan Bakeries, 21 A.2d 465. 


§ 26 

D.C.Va. The right to ask for a re- 
hearing is independent of the right to 
appeal.—In re tle ari F.Supp. 526. 


Cal.App. In passing on a motion for 
a new trial, the trial judge is as firmly 
bound by constitutional provision relat- 
ing to formal errors as is an appellate 
court when the cause is on appeal. 
Const. art. 6, § 4%4.—Nance v. Fresno 
City Lines, 113 P.2d 244, ; 

Ga.App. A defendant who has failed 
to plead statute of frauds may not set 
up statute of frauds for the first time 
as a ground of motion for new trial. 
—Hale v. Lipham, 14 S.E.2d 236, 64 
Ga.App. 796. oh 

Where defendant had alleged that 
contract sued upon was within provi- 
sion of statute of frauds requiring con- 
tracts for sale’of land to be in writ- 
ing, question raised for first time in 
motion for new trial as to whether 
contract was unenforceable under stat- 
ute of frauds because it was a promise 
to pay the debt of another was not 
presented for consideration. Code 
1933, § 20-401, subd. 4.—Hale y. Lip- 
ham, 14 S.E.2d 236, 64 Ga.App. 796. 

Mo.App. The real function of ‘‘mo- 
tion for new trial’? is to afford trial 
court opportunity to correct errors in- 
tervening on trial, not to raise new 
points or inject objections and excep- 
tions which should have been made 
and saved on trial.—Nelson vy. Perky 
Bros, Transfer & Storage Co., 151 S.W. 
2d 476. 

Okl. Objections to qualifications of 
jury commissioners and to manner of 
preparation of jury list must be pre- 
sented to trial court at or before jury 
is sworn to try the cause, by challenge 
to the panel, and, in absence of a show- 
ing that complaining party was de- 
prived of a substantial right, such ob- 
jections may not be urged in a motion 
for new trial or in the Supreme Court 


on appeal. 38 Okl.St.Ann. § 1 et seq., 
cua 13.—Kurn v. Campbell, 112 P. 


§ 29 

Ill, Alleged errors afforded no basis 
for granting of new trial on motion of 
party in whose favor and at whose 
request they were committed.—Lincoln 
Park Com’rs v. Schmidt, 31 N.H.2d 969, 
375 Ill. 474, 

The discretion of trial judge in 
granting new trial is not unlimited but 
must be exercised reasonably and such 
discretion is not broad enough to per- 
mit him to allow a new trial because 
of errors induced by and in favor of 


*” 


*. 
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- moving party.—Lincoln Park Com’rs y. 
Schmidt, 31 N.H.2d 969, 375 Ill. 474. 

La.App. If a party seeking new trial 
an show the existence of any one of 


_ the grounds set forth in statute, the 


court must grant a new trial, but the 
statute, setting forth the grounds for 
new trial, does not mean that no other 
ground may be advanced, and that, if 
some other ground is advanced, the 
trial court has no discretion in the 
matter. Code Prae. arts. 547, 560.— 
eee Sales Co. v. Truett; 2 So. 


Md. After verdict is rendered, court 
has discretionary power to set aside the 
verdict and grant a new trial, if in in- 
terest of justice, and action of trial 
court in exercise of such authority is 
mot assignable as error on appeal.— 
Riley v. Naylor, 16 A.2d 857, 

N.Y.App.Div. In action for injuries, 
plaintiff was entitled to new trial 
where verdict for defendant was 
against weight of evidence and defend- 
ant brought extraneous issues into case 
creating prejudicial atmosphere.—Pass- 
zehl v. Metropolitan Distributors, 21 N. 
Y.S.2d 386, 259 App.Div. 1050. 

N.Y.City Ct. Trial judge in the exer- 
cise of his discretion should not permit 
a verdict to stand if it is manifestly 
a miscarriage of justice——Berenson v. 
Minov Realty Corporation, 22 N.Y.8.2d 
472. ; 
N.Y.Dom.Rel.Ct. A new trial should 
be granted only in furtherance of the 
euds' of justice but where it appears 
that a determination has worked an 
injustice, a new trial or a rehearing 
may be granted to secure an undoing 
of that injustice—Camhi v. Camhi, 25 
N.Y.S.2d .559. 

N.Y.Dom.Rel.Ct. The facts in each 
case must determine whether a new 
trial or rehearing should be granted.— 
Camhi vy. Camhi, 25 N.Y.8.2d 559. 

Pa.Super. In civil cases, trial court 
can grant new trial where verdict is 
against evidence or weight of evidence, 
or where interests of justice require 
new trial.—Hess vy. Stiner, 19 A.2d 560. 
144 Pa Super. 249. 

Pa.Orph. The principles that control 
the granting or refusal of a re-argu- 
ment are as follows: (a) Because the 
ease is one of first impression and 
important and the Court wants addi- 
tional help; this reason moves the 
Court to act sua sponte and cannot be 
urged on the Court by counsel. (b) 
The oversight at argument of a prin- 
ciple of law of controlling effect on the 
eause. (c) The oversight of a point 
of fact of controlling effect on the 
cause.—In re Keiper’s Estate, 27 North. 
281. 

If a petition for a rule to show cause 
why a re-argument should not be had 
does not bring the case within any of 
the three clauses above mentioned, no 
re-argument will jbe granted because 
there must be an.end to Jitigation some 
time, and if the parties are not satisfied 
with the decision of the court below, 
an appeal should be taken to the proper 
appellate court.—In ze Keiper’s Estate, 
27 North. 281. } 

Wasn. li trial. court, in exercise of 
sound discretion, is.satisfied that sub- 
stantial justice has not been done, tri- 
al court should set verdict aside. Rem. 
Rey.Stat. § 399-—-1.—Nagle v. Powell, 
105 P.2d_1. 

Wis. Where ,company, contracting 
with dealer for sale by dealer of com- 
pany’s stokers in exclusive territory, 
-either intentionally or by construction 
practiced palpable fraud .on dealer in 
inducing him mistakenly to believe he 
was given yirgin territory, court did 
not abuse its discretion in ordering a 
new trial after entry of judgment for 
company in action for purchase price 
of stokers sold .and delivered, and in 
permitting dealer to amend counter- 
elaim so as to seek recovery on basis 
of fraud in inducing contract rather 
than for breach of .eontract.—Morse 
Chain Co. v. T. W. Meiklejohn, Inc.,; 296 
N.W. 106, 237 \Wis. 383. 

§ 31 : 

Cal.App. An. order ruling on a mo- 
tion may not ibe reviewed on motion 
for new. trial..,Code Civ.Proc. § 657, 


Py = si 4 
NEW TRIAL 
subd. 7.—Allen y. California Mut. 
Building & Loan Ass’n, 104 P.2d 851. 
Mo. Trial court did not abuse its 
discretion in granting new trial on 
ground of “misconduct” of juror in 
concealing material facts touching upon 
his qualifications as a juror, where evi- 
dence established that juror’s untrue 
and accepted answers prevented in- 


‘ quiry into his actual political positions 


and associations, which would have es- 
tablished that his acquaintance with 
defendant’s attorneys was greater than 
testified to, as well as into juror’s other 
disqualifications.—Schierloh v, Brashear 
Freight Lines, os S.W.2d 747. 
36 

Ga.App. Where counsel, requesting 
continuance on ground that his client 
was providentially prevented from 
attending trial, stated only that client 
“was ill and unable to appear in court,” 
court did not err in refusing continu- 
ance and denying motion to set aside 
verdict on ground of error in denying 
continuance. Code, § 81-1412.—Mosley 
v. Bridges, 15 Ree 260. 


Ga. Where, in action requiring per- 
sonal service, there is no official serv- 
ice of petition but case proceeds on ac- 
knowledgment of service by defendant, 
verdict for plaintiff is invalid if the 
acknowledgment was a forgery or ob- 
tained by fraud, and motion to set 
aside such a yerdict, made at the same 
term at which it was rendered, would 
be available even though defect does 
not appear on face of the record. Code 
19338, § 81-211—Ketchem y. Ketchem, 
11 S.H.2d °788, 191 Ga. 140. 

§ 41 

C.C.A.Pa. In action to recover un- 
paid balance of compensation allegedly 
due under contract whereby plaintiff 
contracted to furnish architectural and 
structural drawings and specifications 
for a milk plant, there was no vari- 
ance, justifying a new trial, between 
proof and amendments of statement of 
claim, setting out contract, partial com- 
pletion of plans, failure of defendant 
to furnish information necessary for 
completion, and a request for damages 
based on a fair and reasonable charge 
for work done.—Dairymen’s Milk Co. 
of Peeewareh v. McCormick Co,, 114 F. 

Cal.App. An order ruling on a mo- 
tion may not be reviewed on motion 
for new trial. Code Civ.Proc. § 657, 
subd. 7.—Allen y. California Mut. Build- 
ing & Loan Ass’n, 104 P.2d 851. 

A motion for judgment on the plead- 
ings, not accompanied or associated 
with other rulings made at the time of 


trial, may not be reviewed on motion 
for new trial. Code Civ.Proe. § 657, 
subd. 7.—Allen y. California Mut. 


Building & Loan Ass’n, 104 P.2d 851. 

Ga. A judgment overruling a demur- 
rer cannot be made a ground of a 
motion for new trial, but direct excep- 
tion should be taken to the ruling, if 
a review is to be had.—Page vy. Brown, 
15 S.H.2d 506. 


Ga.App. Where petition set out cause 
of action and evidence supported ver- 
dict found for plaintiffs, overruling de- 
fendants’ motion for new trial was not 
error.—A. C, Alexander Lumber Co. v. 
Livingston, 12 S.W.2d 89, 63 Ga.App. 
ligoe 

Ill.App. Errors arising on the rul- 
ings of the trial court to the pleadings 
furnish no basis for a motion for a 
new trial.—Scott v. Freeport Motor 
Casualty Co. of Freeport, 34 N.H.2d 
879, 310 Ill.App. 421. 

Pa. Where plaintiff's statement al- 
leged negligence arising from improp- 
er operation of two trucks, both al- 
legedly belonging to defendant, there 
was no ‘material variance’ so as to 
justify a new trial because proof 
showed that only the unlighted truck 
was defendant’s where, to justify ver- 
dict against defendant, it was neces- 
sary only to prove that truck collid- 
ed with belonged to defendant and 
ownership of other truck was imma- 
terial.—Nelson v. Damus Bros. Co., 16 
A.2d 18, 340 Pa. 49. 

Pa.Com.Pl. On defendant’s motions 
for a new trial and judgment n. o. v. 


in an action by a 12-year-old boy and 
his father to recover damages from 


the defendant whose car had struck the ~ 


boy as he and other children were run- 
ning along a road after having taken | 
peaches from the defendant’s orchard, 
the defendant contended, inter alia, that 
there was a variance between the plead- 
ing and the proof because in the state- 
ment of claim the plaintiff averred that 
he was walking along the highway, — 
while the proof showed that he was 
running, and because the pleading set 
forth that the defendant suddenly | 
swerved his car from the north to the ~— 
south side of the highway while the ~ 
proof showed that he drove on the 
south side of the highway. Held, that 
there was not sufficient variance to re- — 
quire the granting of a new trial— — 
Heffelfinger vy. Schell, 50 Dauph. 1. : 
Pa.Com.Pl. While Court had _ the 
power to allow additional affidayit of 
defense to be filed, to have done so 
would have injected a new issue into 
the trial which could have been incor- 
porated in original affidavit—Legman v. 
Giant Markets, 42 Lack.Jur. 54. pe 


jurors, on voir dire examination in per- — 

sonal injury negligence case, failed to — 

disclose that they had had personal 
injury claims growing out of automo- — 
bile accidents or industrial injuries, in 
response to.specific questions propound- 
ed to them by defendant’s counsel, and 
thereaftér prospective sat 
case, 


{ 
1 
45 
Ohio App. Where two prospective — 
‘a 


k 
Gen.Code § = 
11576.—Kerr y. B. F. Goodrich Co., 31 
N.B.2d 709. ) 
The concealment by a juror of mate- 
rial facts, concerning which inquiry is 
made by counsel upon voir dire exam- — 
ination, deprives the party complaining 
of a substantial right, that is, the right — 
to challenge upon suspicion of prejudice 
or peremptorily, and requires trial — 
court to grant a motion for a new trial, © 
duly filed, where one of grounds al- | 
leged in motion is misconduct of jury. 
Gen.Code § 11576.—Kerr v. B. F. Good- 


rich Co., 31 N.B.2d 709. “a 
§ 48 en 
N.J. Where juror became insane 


shortly after verdict was rendered, and 
there was some testimony that the ju- | 
ror may have been insane at the time 
he served, but there was not sufficient | 
evidence to show that the juror was 
so incompetent at the trial as not to 
be able to comprehend the nature. of 
his acts and at trial gave all indica- 
tions of normal poise and mentality, 
verdict could not be attacked on ground 
that juror was not qualified to act as 
a juror.—lIverson v. Prudential Ins. Co. 
ean ate 19) Ai2a> 214" V26 Nee 
280. a 
Ohio App. In considering question as _ 
to whether a new trial will be granted 
for an objection to a juror made after 
verdict, there are to be considered, with 
reference to the particular jurisdiction, 
general policy of the jurisdiction on the 
subject and the local statutes, how far 
the matter is discretionary with trial 
court and whether that discretion is re- 
viewable, whether prejudice must be 
shown and what is considered to be 
prejudice, and the question of due dili- 
gence.—Kerr y. B. F. Goodrich Co., 31 
N.H.2d 709. 


§ 49 

Mo. Granting new trial because of 
juror’s false answer when asked on 
voir dire whether he or his family had 
been involved in similar lawsuit was 
not an abuse of discretion. Mo.St.Ann. 
$§ 974, 1001, 1002, 3734, pp. 1247, 1262, 
1264, 3272.—Reich v. Thompson, 142 
S.W.2d 486, 129 A.L.R. 795. 

Mo. The exercise of discretion to 
grant new trial on ground of juror’s 
false answer when asked on voir dire 
whether he or his family had been in- 
volved in similar lawsuit was not lim- 
ited by mere absence of allegation or 
proof that plaintiff or his counsel did 
not know of existence of suits against 
juror and his father, where there were 
both allegations and proof that prej- | 


— § 49 
udice existed, that neither plaintiff nor 
his counsel knew of the prejudice, and 

that plaintiff did not have a fair and 
impartial trial. Mo.St.Ann. §§ 974, 
1001, 1002, 3734, pp. 1247, 1262, 1264, 
3272.—Reich y. Thompson, 142 S.W.2d 
486, 129 A.L.R. 795. 

Where it is shown that matters 

- which might establish prejudice or 
work disqualification were actually 
gone into on voir dire, and false an- 

Swers were given or deception was oth- 

t erwise practiced, court may consider 

the question on motion for new trial, 

- notwithstanding that objection was 
not made to the juror and exception 

was not saved. Mo.St.Ann. §§ 974, 

1001, 1002, 3734, pp. 1247, 1262, 1264, 

3272.—Reich vy. Thompson, 142 S.W.2d 

486, 129 A.L.R. 795. 


owned by defendant’s predecessor when 
he was a child about 20 years ago did 
not show intentional concealment of 
- information requiring a new trial.— 
_ Hart v. Kansas City Public Service Co., 
- 142 8.W.2d 348. 

hat juror failed to disclose that 
_ juror’s‘father had been a motorman in 
employ of defendant street car com- 
_-—s«pany’s predecessor and had resigned 
in 1917 under circumstances showing 
ill feeling did not show concealment of 
- information requiring new trial, where 
- juror was but 12 years of age in 1917, 
and juror testified that at time of his 
‘voir dire examination he did not recol- 
lect his father ever having been em- 


a8 


eatexed by street car company.—Hart v. 


— ) §.W.2d 348. 
Ohio. The granting of defendant’s 
motion for new trial for failure by 
_ prospective jurors to make disclosures, 
upon yoir dire examination, of prior 
aceidents and claims in which jurors 
were involved, was not an abuse of 
g discretion where three jurors had been 
involved in accidents, two of which oc- 
_ curred within approximately one year 
before trial.—Durbin vy. Humphrey Co., 

Pees) N.W2d 563, 137 Ohio.St. LT. 
ss Fex.Civ.App. Where juror did not 
know of his kinship to some defend- 
, ants until after verdict for defendants 
was rendered, plaintiffs were not en- 
titled. to new trial.—Price v.. Humble 
' Oil & Refining Co., 152 S.W.2d 804, 
error refused. 
pee qh «S : § 52 


Mr 
dard 
‘ Mass. A party cannot as matter of 
right raise question of law on a motion 
to set aside a verdict and grant a new 
trinl, which might have been raised 
Meno esc. 9 tr —— Pens ovo TJ. ox, ‘Inc., 
29 N.H.2d 195, 302 Mass. 601. 


vy ‘ § 53 

Cal.spp. Alleged error in permitting 
plaintiff to reopen case to prove de- 
mand was not ground for new trial, 
where, defendants’ counsel stated after 
ease was reopened that he would not 
raise a question about. the demand.— 
Ingalls v. Bell, 110 P.2d 1068. 

PRa.Com.Pl. Where defendant assert- 
ed right to new trial because the Court 
had said in presence of the jury that 
there should be a directed verdict for 
the plaintiff, but where such remark 
was made by the Court in chambers 
and not in presence of the jury, new 


trial refused.—Svhneck v. Borsos, 35 
Luz.L.Reg.Rep. 81. 
§ 55 
Pa. In personal injury action, where- 


in investigator testified that he had 
gone to plaintiff’s home on pretext that 
witness might be able to secure work 
for plaintiff, trial judge’s questioning 
of witness as to whether witness told 
plaintiff why witness had called on 
plaintiff, and trial judge’s statement 
that witness was recalcitrant and that 
judge was exasperated by witness’ re- 
juctance to answer questions, warrant- 
ed new trial, notwithstanding that trial 
judge instructed jury to disregard trial 
judge’s prejudice.—Sorrentino v. Grazi- 
ano, 17 A.2d 373, 341 Pa. 113. 


§ 61 
N.Y.City Ct. The trial justice is not 
bound to approve a verdict which he is 
convinced is against the weight of 
} testimony, or which has been secured 


ey At r ne: es Were’ \ 
NEW TRIAL 

upon perjured testimony, ‘or upon tes- 

timony that is contrary to the physical 


facts.—Berenson vy. Minov Realty Cor- 
poration, 22 N.Y.S.2da 472, : 


Ke § 64 
Utah. In action to quiet title, where 
evidence was clearly sufficient to sup- 
port judgment for defendants, no er- 
rors of law justifying hew trial were 


committed during trial and excepted to. 


by plaintiff, judgment did not exceed 
issues and evidence, nor grant defend- 
ants affirmative relief by quieting title 
in them, and—latter part thereof stat- 
ed that defendants have judgment that 
plaintiff is not owner or possessed of 
realty and has no estate, right, title, 
or interest therein, which in_ effect 
characterized first part of judgment 
that plaintiff take nothing by com- 
plaint, court erred in granting plaintiff 
a new trial.—Bowers v. Gray, 106 P.2d 


765. 
§ 66 

Cal. Any prejudicial effect resulting 
from assertion by counsel that an at- 
torney for two defendants was _ at- 
tempting to confuse the issues and 
that such attorney also represented 
witness whose deposition was being 
read, and that two attorneys were rep- 
resenting the three defendants jointly, 
was removed by trial court’s direction 
to jury to ‘disregard such assertion:— 
Walling v. Kimball, 110 P.2d 58, prior 
opinion 103 P.2d 984. 

IU.App. Where record shows -that 
attorney has deliberately and repeated- 
ly indulged in prejudicial argument to 
jury and in other prejudicial conduct, 
the effect of such misconduct cannot be 
measured, and only remedy is to grant 
new trial—kRKeehn v. Braubach, 30.N.E. 
2d 156, 307 Ill.App, 339. 

Il. App. Emotional demonstrations 
by party to action do not necessarily 
eall for granting of new trial after 
jury’s verdict for such party.—Blachek 
v. City Ice & Fuel Co., 35 N.E.2d 416, 
311 Tll.App. 1. 

Tex.Civ.App. In suit by husband 
and his children, representing his de- 
ceased wite’s interest in lot claimed to 
be spouses’ homestead, to cancel trust 
deed thereon, get aside trustee’s sale 
and cancel trustee’s deed, trial court 
did not abuse his discretion in refusing 
to grant defendants new trial after ver- 
dict for plaintiffs because of emotion 
displayed by some of children when 
their attorney referred to their mother’s 
death in argument to jury, in absence 
of claim that counsel’s remarks were 
improper or tended to inflame jury or 
that their effect on plaintiffs was oth- 
er than natural—Hartman y. Costales, 
145 S.W.2d 603. Error dismissed, judg- 
ment correct. 


Tex.Civ.App. In determining wheth- 
er new trial should be granted for 
alleged misconduct of jury or improp- 
er argument of counsel, inquiry wheth- 
er record affirmatively shows beyond 
reasonable doubt that material miscon- 
duct or improper argument was ren- 
dered harmless, involves “question of 
law’’, and material misconduct or im- 
proper argument is presumed to. have 
had a prejudicial effect, and such pre- 
sumption can be overcome only by an 
affirmative showing in the record that 
misconduct or improper argument was 
‘harmless’, that is, without harmful 
or prejudicial effect.—Dallas Railway & 
qanensal Co. v. Bishop, 153 S.W.2d 


§ 69 

Cal. Denial of motion for new trial 
for alleged misconduct of counsel was 
proper.—Walling v. Kimball, 110 P.2d 
58, prior opinion 103 P.2d 984, 

Ga.App. In beneficiary’s action on 
double indemnity provision of life pol- 
icy, overruling insurer’s motion for new 
trial because beneficiary’s counsel ques- 
tioned witness regarding whether in- 
sured could have inflicted upon him- 
self certain injuries was not error, 
where, upon. objection by insurer’s 
counsel, questions were withdrawn be- 
fore they were answered and court 
instructed jury to give no considera- 
tion to the questions.—New York Life 
Ins, Co. v. Ittner, 14 S.H.2d 203, 64 
Ga.App. 806. 
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as a ground for new trial, where rec- 


ord disclosed that attorneys for both” re 


sides were very insistent on some 0 
their questions and that their conduct 
was subject to some eriticism.—Scott v.. 
Freeport Motor Casualty Co. of Free- 
port, 34 N.B.2d 879, 319 I.App. 421. 


Il.App. Refusal of new trial for al- 
leged improper argument in which 
-counsel sought to have jury place 


themselves in position of one of the 
parties to the suit was not error.— 
Paul v. Garman, 34 N.H.2d 884, 310 Ill. 
App. 447. , 3 p 

Whether new trial for improper ar- 
gument to jury should be granted is 
largely in sound discretion of presid- 
ing judge for determination from all 
the circumstances of the case viewed 
in light of remarks preceding the al- 
legedly improper argument and the 
temper and character of the jury.— 
Paul v. Garman, 34 N.E.2d 884, 310 Ill. 
App. 447. 

Ind.App. In action for injuries sus- 
tained by six year old boy who fell 
at bottom of store escalator and whose 
fingers were caught between moving 
parts of escalator and comb plate, 
where complaint charged negligence in 
not taking proper precautions to stop 
escalator, argument of plaintiff's coun- 
sel regarding. necessity and duty of 
store to provide attendants charged 
with duty to stop escalator in case of 
accident did not constitute ‘‘miscon- 
duct’? so as to require new trial.—L. S. 
Ayres & Co. v. Hicks, 34 N.H.2d 177. 

Jlowa. Where defendant in truck ac- 
cident case was engaged in transport- 
ing freight for hire and was required 
by law to carry insurance, that fact, 
in connection with fact that jurors 
are presumed to know the law, was a 
matter properly’ to be considered on 
question whether a new trial should 
be granted because of the mention of 
insurance. Code 1939, § 5100.26.—Rem- 
er v, Takin Bros. Freight Lines, 297 
N.W.. 297. 

Ky. In action by occupant of auto- 
mobile against taxicab owner for in- 
juries, refusal to grant new trial for 
misconduct of plaintiff’s counsel in 
stating to jury “You can go out and 
give a judgment for $10,000 and it 
won’t hurt the Taxi Cab Company a 
bit,’ was error, where it appeared that 
plaintiff’s counsel was deliberately at- 
tempting to get before jury the insur- 
ance question.—Randle vy. Mitchell, 142 
S.W.2d 124, 283 Ky. 501. 


Mass. Where improper letter sent to 
trial judge by defendant’s attorneys, in 
words of the trial judge, “in no way 
affected the decision in the case, its 
contents being given no consideration 
by the judge and the matter referred 
to in the letter not entering into the 
ground of the decision’, no prejudice 
to plaintiff resulted and refusal to 
grant new trial was not error—B. F. 
Const. Co. v. Holbrook, 29 N.H.2d 190. 
3801 Mass. 618. 


t 


Mo.App. In personal injury action 
even if it were established that one of 
plaintiff's physicians identified X-ray 
picture showing a_ serious iracture as 
picture of plaintiff's skull, while pic- 
ture was in fact that of a child’s skull, 
trial court did not abuse its discretion 
in refusing to grant defendant a new 
trial on ground verdict was procured 
through perjury, where all of cireum- 
stances were developed before jury and 
if there was any perjury jury knew 
of it—Hart v. Kansas City Public 
Service Co., 142 S.W.2d 348. 

Mo. “Exceptions” are solely for 
preservation of matters for appellate 
review on appeal from the judgment, 
after motion for new trial has been 
overruled.—Schierloh v. Brashear 
Freight Lines, 148 S.W.2d 747: 

Where it is shown that matters 
which might establish prejudice were 
actually gone into on voir dire, and 
false answers were given, or deception 
was otherwise practiced, trial court 
may consider the question on motion 
for new trial, notwithstanding that ob- 
jection was not made to the juror and 


ree 
conduct of one of defendant’s attorneys — mae 
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on was not saved. Revy.St.1939, 
§ 698, Mo.St.Ann. § 8747, p. 4691.— 
chierloh yv. Brashear Freight Lines, 
148 S.W.2d 747. © 

Pa.Com.Pl. In an action of trespass, 


at the oral argument for a new trial 


after verdict, plaintiff for the first 


_ time raised_the question of ‘absolute 
liability.” 


Even if there was merit 
in this contention, it came too late.— 
Kramer ‘v. Pittsburgh Coal Co., 89 P. 
PJ. 40! 3 

Pa.Com.Pl. Where it is claimed on 
a motion for new trial that the jury 
was influenced by the wife of the de- 
fendsnt who “staged fainting’ on the 
witness stand but no motion was made 
to withdraw a juror, plaintiff, having 
elected to take his chance with the 
jury, may not complain when the ver- 


dict is adverse.—Robinson y. Rackley, 


23 West. 13. 

S.C. In automobile guest’s personal 
injury action against host, failure of 
eourt to grant new trial because of ar- 
gument of guest’s counsel that host had 
testified that he and guest were good 
friends and that when case was over 
they would still be good friends, re- 
gardless of the amount of the verdict 
and that he did not believe that host 
eared if guest did obtain a verdict was 
net error where matter was not brought 
to attention of trial judge until mo- 
tion for new trial was made.—Cum- 
Seas v. Tweed, 10 S.H.2d 322, 195 S. 

Where case is a flagrant one or where 
prejudice clearly appears from improp- 
er argument of counsel, it is duty of 
trial judge, although no objection was 
made to argument, to take proper steps 
to correct any wrong that may have 
been done, even to extent of ordering 
a new trial, if necessary.—Cummings 
y. Tweed, 10 Sey 322,-195: S.C. 173. 

71 

Ga.App. Inaction on note, where 
evidence showed without dispute that 
note had been materially altered, sub- 
mitting materiality of the alteration to 
jury was error and ground for new 
trial.—Winn vy. Baio 12 S.H.2d_ 172. 

3 

Ga. In husbana’s action to establish 
trust in land which had been conveyed 
to divorced wife, for that part of pur- 
chase price paid by the husband, cross- 
examination of husband concerning 
whether certain amendments were filed 
by husband during progress of a di- 
yorce action between the parties was 
not ground for granting new trial to 
husband.—Statham vy, Council, 9 S.E. 
2d 768, 190 Ga. 517. 

in husband’s action to establish trust 
in land which had been conveyed to 
divorced wife, for that part of pur- 
chase price which was paid by hus- 
band, permitting tentatively cross-ex- 
amination of husband concerning 
whether the husband during trial of a 
divorce action between the _ parties 
sought restoration of title to the land 
was not ground for new _trial.—Stat- 
pee v. Council, 9 S.H.2d 768, 190 Ga. 

17: 

In husband’s action to establish trust 
in land which had been conveyed to 
divorced wife, for that part of purchase 
price paid by husband, cross-examina- 
tion of husband concerning whether 
wife had asked husband to paint floors 
in house located on land in controversy 
and husband had stated that he was 
not interested in the property was not 
ground for new trial.—Statham v. 
Council, 9 S.H.2d 768, 190 Ga, 517. 


In husband’s action to establish trust 
in land which had been conveyed to 
divorced wife, for that part of pur- 
chase price which wag paid by lhus- 
band, admission of evidence concern- 
ing financial status of the husband was 
not ground for new trial.—Statham v. 
Council, 9 S.H.2d 768, 190 Ga. 517. 

In husband’s action to establish trust 
in land which had been conveyed to 
divorced wife, for that part of purchase 
price which was paid by the husband, 
admission of evidence that wife close- 
ly economized and assisted husband 
to economize was not ground for grant- 
ing new triel to husband.—Statham y. 
Council, 9 S.E.2d 768, 190 Ga. 517. 
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Ga. The fact that trial court per- 
mitted a witness in suit to enjoin a 
sale of realty under a power of sale 
contained in a security deed, to identi- 
fy another security deed given to a 
stranger and allowed its introduction 
in evidence over objection, did not re- 
quire the granting of a new trial, 
where it appeared affirmatively that 
the court admitted the other security 
deed for a limited purpose only.—Al- 
ston v. Smith, 14 S.H.2d 483. 

Ga. Generally, in order for refusal 
to permit witness to answer question 
propounded to him by his counsel to 
constitute ground for new trial, it must 
appear that a pertinent question was 
asked, that the court ruled out the 
answer, that a statement was made to 
the court at the time, showing what 
the answer would be, and that such 
testimony was material and would have 
benefited the complaining party.—Page 
v. Brown, 15 S.H.2d 506. 

Ga.App. The admission of irrelevant 
and hearsay evidence which could not 
have affected recovery of commissions 
under the facts of the case would not 
require new trial—W. C. Caye & Co. 
v. Manning, 15 S.H.2d 831. 

Il.App. In action for injuries suf- 
fered in automobile collision, wherein 
plaintiff frequently volunteered infor- 
mation that was not responsive to ques- 
tion, including testimony that when he 
saw an object he realized it was a man 
who had been “evidently looking at the 
left rear wheel’, and that he then ‘‘de- 
cided I would take the chance of risk- 
ing my life, and the lives of my mother 
and sister’, granting defendant a new 
trial was not an abuse of discretion.— 
Heeb v. Graff, 35 N.E.2d 684, 311 Ill. 
App. 253. 

Minn. In actions for deaths of guests 
in automobile, the admission of ‘evi- 
dence of the speed of an automobile 
which traveled sn same road as did 
defendant’s automobile and at about 
the same time, without satisfactory 
identification of that automobile as de- 
fendant’s automobile, was not so preju- 
dicial as to require a new trial, where 
the physical facts at place of accident 
showed conclusively that defendant’s 
automobile had been traveling at a ter- 
rific speed and no other automobile 
was seen to travel in the same direc- 
tion and at the same speed that wit- 
nesses said that defendant was travel- 


Pt eins wiacdis v. Jones, 298 N.W. 
Neb. Where statements challenged 


by defendant in no manner affected re- 
sult of action, and were, in fact, in 
accordance with statements of defend- 
ant’s witness, trial court’s action in 
denying defendant’s motion for new 
trial was correct.—Carpenter y. Sun In- 
demnity Co., 293 N.W. 400. 


Pa.Com.Pl. A new trial will be 
granted following a verdict for plain- 
tiff in an action to recover pay and 
penalties for overtime under the Fair 
Labor Standards Act, 29 U.S.C.A. § 201 
et seq., where a witness testifying near 
the end of the trial, when asked wheth- 
er plaintiff was an assistant foreman, 
replied that there was nothing like an 
assistant foreman in defendant’s fac- 
tory, that they were ‘just slave driv- 
ers, the scum of the earth’: even 
though the court instructed the jury 
to disregard this statement, it may 
well have prejudiced the jury, especial- 
ly where the claim was based upon an 
extensive and complicated set of fig- 
ures, some of which were disputed, and 
there was much contradictory testi- 
mony on the nature of plaintiff's ac- 
tual work, and the verdict allowed the 
entire claim including interest, which 
the jury calculated, and was rendered 
within a remarkably short time after 
the case had gone to the jury.—Had- 
dad vy. Beckerman Shoe Corporation, 41 
D. & C. 445, 33 Berks 291. 

Pa.Com.Pl. Plaintiff, the widow of 
Robert Porter, sued the defendant to 
recover the amount of a foreign draft 
made payable to plaintiff and her hus- 
band and collected by the defendant 
bank at the request of the husband. 
At the time of the deposit of the draft, 


which contained the endorsements of ‘Vad 
plaintiff and her husband, the amount 
of the draft was entered by the bank 
as a deposit in the husband’s mame, — 
against which he drew from time to ~ 
time, After his death his wife was ap- 
pointed administratrix and withdrew — AY 
the balance of the account. At trial _ wig 
plaintiff, over defendant’s objection, 
testified that her signature to the draft 
was a forgery. The jury found a ver- 
diet for plaintiff. Held, that bere bass 
dence was incompetent. Rule for new 
trial made absolute. The case falls — 
within the terms of section 5 clause (e) 
of the Act of May 23, 1887, 28 B.S, § © 
322. The draft being a contract in 
action, the rights of the husband were — 
transferred by his own act to the de- ~ 
fendant bank. The defendant is a par- — 
ty to the record and represents the | 
husband’s interest in the controversy. — 
The wife being the surviving party, — 
was incompetent to testify to anything © 
that occurred in the lifetime of her 
husband. Assignees of deceased per- 
sons have the same privilege as do the — 
representatives of the deceased. Their — 
rights are just as sacred under the — 
statutes as those of the assignor him-. 
self—Porter vy. National Bank of Boy- 
ertown, 32 Berks 229. aan 
Wash. Where, in an action upon a 
benefit certificate the trial court erred — 
in sustaining claimant’s objections to 
questions by the defendant for the 
purpose of showing claimant not to 
have been totally disabled within the — 
language and intent of the certificate, 
it was error to deny defendant’s mo- 
tion for new trial—McKillips y. Rail- 
way Mail Ass’n, 116 P.2d 330. e 


§ 75 thas 

Ga. In husband's action to establish 
trust in land which had been conveyed — 
to divorced wife, for that part of pur- 
chase price which was paid by hus- — 
band, trial court’s withdrawal from 
jury of negative answer given by hus- 
band to question whether wife ever 
made claim or demand on husband that — 
the property was the wife’s property 
was not ground for new trial, in view 
of fact that wife had legal title and 
her silence would prove nothing.—Stat- — 
gam v. Council, 9 S.H.2d 768, 190 Ga. | 
78 


§ . 1") 
Ala. In detinue to recover mechan- — 
ical shovel, shovel bucket and steel en- 
closing cab,’ under suggestion that 
plaintiff claimed title to property as 
vendor under conditional sales contract | 
and request that jury ascertain unpaid 
balance of purchase price, trial court 
erred in directing judgment for plain- 
tiff notwithstanding portion of verdict 
which found that no balance was due 
on purchase price of property, and 
hence trial court’s action in subse- ~ 
quently granting defendants’ motion 
for new trial was proper. Code 1923, § | 
7400—Young & Vann Supply Co. y. 
Crenshaw County, 197 So. 897. ' 


Cal.App. An order granting motion 
for nonsuit, whether the motion is fg 
based on opening statement or after ~ 
close of evidence, may be reyiewed on 
motion for new trial. Code Civ.Proc. 

657, subd. %.—Allen y. California 
van Building & Loan Ass’n, 104 P.2a 

Where trial court sustained defend- 
ants’ objection to introduction of any 
evidence by plaintiffs on ground that 
plaintiffs’ complaint failed to state 
cause of aetion, and ordered judgment 
on pleadings in favor of defendants, 
the proceedings were in effect the 
granting of a nonsuit and were review- 
able by motion for new trial, notwith- 
standing that judgment recited that it 
was based on the pleadings. Code Civ. 
Proe. § 657, subd. 7.—Alien v. Califor- 
nia Mut. Building & Loan Ass’n, 104 
P.2d 861. 

Cal.App. The improper granting of 
a nonsuit is an ‘error of law” for 
which a new trial may be granted un- 
der statute. Code Civ.Proc. § 657.-~ 
Castillo v. Warren, 113 P.2d 232. — 

Ga. Where evidence required direc- 
tion of verdict in favor of plaintiff, 
court did not err in refusing defend- 


new trial. 
alia: 


‘and third, 


§ 78 
ant’s motion for new trial.—Bracewell 
y. Morton, 15 S.E.2d 496. f 

Ga.App. In action against railroad 
for injuries and death of ,consignee’s 
employee, who was struck in abdomen 
by brake lever while moving car near 
erane for unloading, conflicting. evi- 
dence was sufficient for jury. under 
-eounts 2 and 3 of petition, and court 
erred in directing verdict for railroad 
under such count and in overruling 
plaintiff’s motion for new trial—Weeks 
v. Pollard, 16.S.H.2d 225. 

Ill.App. In action on note, directing 
‘a verdict for plaintiff was error and 
trial court should have set aside direct- 
ed yverdict.and judgment entered there- 
on and granted defendant a new trial 
if evidence fairly tended to prove ei- 
ther of defendant’s defenses.—Judd vy. 


‘Sutton, 33: N.H.2d 137, 309 Ill.App. 1. 


Iowa. Where defendant’s motion to 
dismiss an action for damages should 


have been sustained, but court over- 


ruled motion and entered judgment 
against defendant, it necessarily fol- 
lowed that defendant’s motion for new 
trial was also good and should have 
been sustained.—Coyle v. Des Moines 
ci elas Inc., 298 N.W. 797, 230 Iowa 
511 


Pa.Com.Pl. A passenger in_a_ bus 
sued the bus company for damages 
sustained by her when she was thrown 
from her seat when the bus was 
stopped to avoid striking a child in 
the street. After a directed verdict for 
the defendant, the plaintiff moved for a 
The evidence indicated, inter 
that as the bus passed a truck 
whieh was proceeding in the opposite 
direction, two children darted out from 
the left side of the street; that the 
fous was moving approximately fifteen 
miles an hour, and was stopped about 


the time the child ran into it at its left 


front; and that no other passenger 
was affected by the sudden stop. Held, 
that the driver of the bus was not 
guilty of negligence, and that, there- 
fore, the motion for a new trial must 
be overruled.—Foster y. Harrisburg 


| Rys. Co., 48 Dauph. 451. 


The bus driver did just what an alert 
driver should have done; he was not 
guilty of negligence in making the stop 
which was necessary to avoid possible 
injury or death to a little child.— 


Foster v. Harrisburg Rys. Co., 48 
Dauph, 451. 
Pa.Com.Pl. A new trial will be grant- 


ed where the court submitted the mat- 
ter to the jury with instructions that 
they might find the defendant guilty of 
negligence on any one of three 
grounds: First, the negligence of Full- 
er as an agent of the defendant; second 
the known incompetency of Fuller to 
handle a dangerous instrumentality; 
faulty mechanism of the 
drum of gasoline; and where the ques- 
tion of agency should not have been 
submitted to the jury for the reason 
there was no proof which would permit 
such a conclusion.—Rodgers v. Protane 
Corporation, 22 Erie 80. 

Pa.Com.Pl. In replevin, to recover a 
truck turned in as a first payment in 
the purchase of a new truck, a verdict 
for defendant was directed by the trial 
Judge on the ground that plaintiff 
Mmade an unconditional delivery of the 
truck in question to defendant. New 
trial refused.—Vereb vy. Yellow Truck & 
<oach Co., 89; P.U.J. 29.0. 


§ 79 : 

Ark. In employee’s action against 
employer for injuries allegedly result- 
ing from unsafe machine at which em- 
ployee worked, and of which employee 
complained, and which employer prom- 
ised to repair, grant of new trial for 
error in giving instruction containing 
statement that employer requested em- 
ployee to continue his work at machine 
until repairs were made was not abuse 
of discretion, where there was no tes- 
timony that employee was requested 
to continue his work at machine un- 
til repairs were made.—Faulkner v. Big 


Roek Stone & Material Co., 143 S.W. 
2d 883. 
Cal.App. In action for death of mo- 


torist resulting from injuries sustained 
in collision between automobile and 


eee ey LSE Eris, Pare 
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train at railroad crossing, giving of 


erroneous instruction that railroad was 


bound to keep signaling device which 


railroad maintained at the crossing in 
proper condition and repair was an 
“error of law’ occurring during course 
of trial which authorized trial court 
to grant a new trial. Code Civ.Proc. § 
377; § 657, subd. 7.—Will v. Southern 
Pac. Co., 108 \P.2d 731. p 

Cal.App. In passing on a motion for 
a new trial, it is the duty of trial judge 
to sit as a thirteenth juror and weigh 
the evidence, pass upon its sufficiency, 
and consider the credibility of wit- 
nesses, and this is true even though he 
does not specify the insufficiency of 
the evidence as one of the grounds for 
granting a new trial, because the Con- 
stitution contains the direction that he 
shall not grant a new trial because of 
errors in instructions to the jury until 
he has re-examined the entire cause 
and shall have formed the opinion that 
the errors complained of resulted in 
a miscarriage of justice. Code Civ. 
Proc. § 657; Const. art. 6, § 4%.— 
Nance vy. Fresno City Lines, 113 P.2d 
44, 


Conn. In action against railroad for 
injuries suffered when run over by 
train while lying unconscious on track 
after being struck by earlier train, 
charge that contributory negligence re- 
sulting in being struck by the first 
train ‘would extend right through and 
bar a recovery” did not properly sub- 
mit the issues of contributory negli- 
gence and proximate cause, and was 
sufficient ground for setting the ver- 
dict aside.—Kinderavich y. Palmer, 15 
A.2d 83, 127 Conn. 85. 

Ga.App. An _ instruction embodying 
the statute regulating speed of trucks 
and other motor vehicles upon public 
highways of Georgia which was ap- 
plicable in part in action for damages 
for death of mule killed by motor 
truck on highway was not cause for 
new trial where it did not appear that 
the inapplicable portion was calculat- 
ed to mislead the jury or was prej- 
udicial ‘to the rights of defendant. 
Code 19338, § 68-301.—Benton Rapid 
Express v. Sammons, 10 S.E.2d 290. 

Ga.App. Failure to charge on con- 
tradictory evidence or on credibility of 
witnesses is not ground for new trial 
in absence of timely written request 
for such charge. Code 19338, § 38- 
1805.—Georgia Power Co. v. Burger, 11 
$.H.2d 834, 63 Ga.App. 784. 


Failure to instruct on impeachment is 
not ground for new trial in absence 
of request to charge. Code 1933, § 38- 
1805.—Georgia Power Co. v. Burger, 11 
$.H.2d 834, 63 Ga.App. 784. 


Ga.App. In action on note, defend- 
ant’s allegation of fraudulent intent in 
alteration of note was surplusage, and 
hence failure to charge provisions of 
negotiable instruments law on altera- 
tion, and charging on statute making 
intent to defraud material as respects 
alteration of contracts generally, con- 
stituted grounds for new trial. Code 
1938, §§ 14-907, 20-802—Winn vy. Hin- 
son, 12 S.E.2d 172. 

Ga.App. In action for death alleged- 
ly caused by negligent operation of 
automobile, where law in force at time 
of accident with reference to speed of 
motor vehicles provided that speed lim- 
it should be 55 miles per hour, charge 
authorizing jury to find that, since 
evidence showed speed in excess of 40 
miles per hour, the defendant was guil- 
ty of negligence as a matter of law, 
was erroneous and the error was preju- 
dicial and required a new  trial.— 
Batchelor vy. Anglin, 13 S.H.2d 110. 

Ga.App. Where court charged that, 
if defendant was not guilty of negli- 
gence causing the injury, plaintiff could 
not recover, failure to charge without 
request that, if injury resulted from 
accident, there could be no recovery, 
was not such a failure to charge in 
regard to a distinct substantive de- 
fense as would require grant of new 
trial— Black & White Cab Co. y. Cow- 
den, 13 S.E.2d 724. 

Ga.App. In action against: two phy- 
sicians for malpractice in setting bro- 
ken arm incorrectly, where petition al- 


t ; Wie 


leged that one defendant was associat- 
ed with his codefendant at certain clin- 


ic, answer stated that defendants ODe a Hat 


erated such clinic and that each was. 
present at and participated in setting © 
of arm, one defendant testified that de- 
fendants were partners, and evidence 
warranted finding that partnership was 
incidental to and one of means for giv- 
ing treatment, charge to jury that if 
defendants -were partners, each was 
liable for other’s negligence in carry- 
ing on partnership business and both 
were liable to plaintiff for damages, 
was not ground for new trial after ver- 
dict for plaintiff.—Howell v. Jackson, 
16 S.W.2d 45. ; 

Ga.App. The court did not err in 
overruling motion for new trial applied 
for because of refusal to charge that 
if party fails to produce available wit- 
ness to material fact, jury may con- 
clude that if produced such witness’ 
testimony would have been adverse to 
such party’s contentions, under princi- 
ple that presumption cannot arise prej- 
udicial to party for his failure to in- 
troduce witness if jury might be satis- 
fied, as in instant case, from evidence 
before them that party who had such 
witness accessible has nevertheless 
proved his claim.—Penn Mut. Life Ins. 
Co. v. Childs, 16 S.E.2d 103. 

In action for disability benefits un- 
der life policy, insurer was not enti- 
tled to new trial because of failure to 
charge verbatim section of policy as 
to when disability should be total and 
permanent, where such provision was 
clearly covered in substance in charge 
on subject—Penn Mut. Life Ins. Co. v. 
Childs, 16 S.H.2da 108. 

Il.App. Where jury by its answer 
to plaintiff's special interrogatory 
found defendant guilty of willful and 
wanton misconduct, refusal to grant 
new trial for denial of contributory 


negligence instruction which was cov- 


ered in substance by given instructions * 
was not error.—Paul v. Garman, 34 N. 
H.2d 884, 310 Dll. App. 447. 


Minn. In action against railroad by 
a checker and trucker, who had been 
directed by railroad to work as checker 
at grocery company’s building under 
agreement between railroad and gro- 
cery company whereby grocery com- 
pany was to pay checker’s salary, for 
injuries sustained by checker when 
sack of sugar in grocery company’s 
building fell on him, the giving of the 
“res ipsa ,loquitur” rule to the jury 
did not warrant a new trial.—Ryan v. 
Twin City Wholesale Grocer Co., 297 
N.W. 705. 


Mo.App. Instruction in effect telling 
jury that as a matter of law there 
was sufficient consideration for contract 
of settlement entered into between in- 
surer and beneficiary and that such 
issue was not before the jury, and in- 
struction submitting that issue to the 
jury, were conflicting, confusing, and 
warranted new trial.—Kelley vy. United 
Mut, Ins. Ass’n, 149 S.W.2d 905. 

Mo.App. In workman’s action for in- 
juries sustained while mixing hot as- 
phalt, instruction that, if buckets fur- 
nished by employer for handling as- 
phalt were such as were generally used 
by the trade, recovery could not be had 
on the ground that such buckets were 
not reasonably safe, even though it 
may have been incomplete, was not 
in conflict with other instruction that 
whether equipment is reasonably safe 
for the work for which it is to be used 
depends upon whether other reasonably 
prudent employers in like work and in 
the same locality customarily used such 
equipment, so as to warrant setting 
aside verdict in favor of employer and 
granting a new trial.—Keene y. City of 
Springfield, 152 S.W.2d 220. 

_ N.J.Cir.Ct. Ordinarily, whether an 
inappropriate dictionary definition was 
productive of an idea or course of rea- 
son which materially contributed to 
the conclusion of the juror is a prob- 
lem too delicate to be safely made the 
basis of judicial inquiry.—In re Col- 
lins’ Will, 15 A:2d 98, 18 N.J.Mise, 492. 

Pa. In action for injuries to pedes- 
trian, struck by defendant’s automo- 
bile while crossing street. where evi- 


f ice was conflicting as to whether 
accident occurred at street intersec- 
tion or in middle of block, court's 
charge that if accident occurred in 
middle of block, plaintiff was out of 
court because he alleged and testified 
that he was crossing street at inter- 
section, so that jury could not find 
that defendant was negligent in not ex- 
ercising proper degree of care as to 
pedestrian crossing in middle of block, 
» and that verdict must be for defendant, 
if jury found that accident occurred 
at any other place than corner of 
street intersection, wags not error en- 
titling plaintiff to new trial after ver- 
dict for defendant.—Zalee v. Heckel, 
16 A.2d 382, 340 Pa. 116. 

Pa.Com.Pl. A new trial will not be 
granted following a verdict for plain- 
tiff in an action to recover wages and 
penalties under the Fair Labor Stand- 
ards Act, 29 U.S.C.A. § 201 et seq., be- 
cause the court in its charge directed 

, certain action if the jury found that 
plaintiff ‘‘was employed as a cutter”, 
and beeause one of the issues was 
whether plaintiff was performing work 
of the type for which he was em- 
ployed: the term “employed” as so 
used could reasonably be taken to 
mean “occupied” as distinguished from 
“styled’.—Haddad v. Beckerman Shoe 
pa borations 41 D. & C. 445, 33 Berks 

1 


Pa.Com.Pl. On a motion for a new 
trial, the plaintiffs’ alleged certain er- 
rors in the charge to the jury. Held, 
that there was no harmful error, and 
that, therefore, the motion’ for a new 
trial must be refused.—Edwards Vv. 
AEA ees Deposit Trust Co., 50 Dauph. 
389. 


Pa.Com.Pl. A new trial will not be 
granted where the trial judge should 
have given binding instructions in fa- 
vor of the party in whose favor the 
-jury rendered the verdict.—Tulli_ v. 
Holt, 30 Del.Co. 149. 

Pa.Com.Pl. A new trial will not be 
granted where the only reason assigned 
is error in a single sentence of the 
charge of the court culled from a para- 
graph, which, considered as a whole, 
clearly submitted the issue.—Silyano v. 
Metropolitan Life Ins. Co., 14 North- 
-umb.L.J. 321, reversed 5 A.2d 423, 135 
Pa.Super. 260. 

Pa.Com.Pl. In an action of trespass 
for negligence which caused a collision 
of motor vehicles, where the testimony 
is contradictory, it is the duty of the 
court to give the jury clear and con- 
cise instructions as to the law and the 
evidence, and as to the difference be- 
tween interested and disinterested tes- 
timony; and where this was done the 
court refused to grant a new trial.— 
Conway v. Grim, 54 York 37. 


Wash. In action, under constitution- 
al provision that no private property 
shall be taken or damaged for public 
or private use without just compen- 
sation, against a city for damages to 
plaintiff's building claimed to _ have 
been caused by subsidence of soil 
when city constructed a sewer in front 
of plaintiff's property, which was lo- 
cated in tideland area, the city was not 
entitled to an instruction on percolat- 
ing waters, and hence refusal to give 
city’s requested instruction that no one 
has a right, independently of others, to 
ordinary soil waters impregnating soil 
underneath his property in modern 
cities: was not error entitling city to 
new trial.—Const. art. 1, § 16.—Muska- 
tell v. City of Seattle, 116 P.2d 363. 

§ 82 

N.C. In action against dry cleaner 
for value of coat which was lost, where- 
in plaintiff alleged bailment for hire 
but alleged as damages only value of 
the coat, inconvenience, loss of time 
from school and the like, plaintiff did 
not Aan allege special damage, 
and failure to instruct on measure of 
damages, restricting recovery to market 
value of the coat, was prejudicial error 
and warranted grant of new _ trial.— 
Wilson vy. Posey, 13 S.H.2d 416, 219 
N.C. 261. 

§ 84 


Ark. Objections which were not made 
in the course of the trial cannot be set 


a 
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out for the first time in the motion for 
new trial.—Mills v. Robertson, 144 S. 


Wi2d 731, ! 

Mass. Questions of law involved in 
question whether the verdict 
against the law or inconsistent with 
the claim of either plaintiff or defend- 
ant could have been raised at tréal on 
merits, and could not be raised as a 
matter of right on motion for new 
trial—Pins v. I. J. Fox, Inc., 29 N.E. 
2d 195, 302 Mass. 601. ‘ 

§ 85 

_N.Y.Sup. Where evidence was ad- 
mitted for certain purpose and plaintiff 
failed to move at close of the case or 
at close of the proof to strike out the 
evidence on the ground that assurances 
given by defendant’s counsel that the 
testimony would be connected with the 
issue had not been fulfilled, admission 
of the testimony could not be chal- 
lenged on motion for new trial.—Green 
v. Ontario County Agricultural Soc., 26 
N.Y.S8.2d 261, affirmed 15 N.Y.S.2d 669, 
258 App.Div. 843. 

Pa.Com.Pl. In a suit against the de- 
fendant on four policies of insurance, 
verdicts "were rendered by the jury in 
favor of the plaintiff and the defend- 
ant filed motions for judgment n. 0, v. 
and for a new trial. The motion for 
judgment n. o. v. was withdrawn and 
it was conceded that the only point 
involved in the motion for new trial 
was the admission of the contents of a 
certain letter which plaintiff alleged he 
had received from the company, the 
original of which he testified he could 
not find. No objection was made to 
the admission of the testimony regard- 
ing the lost letter, nor was the atten- 
tion of the court called to it at any 
time during the trial, even at the time 
of the charge to the jury. The defend- 
ant’s motion for new trial was over- 
ruled, since the question of admissi- 
bility had not been raised until the 
motion for new trial.—Kotler vy. Pru- 
dential Ins. Co., 21 Wash. 12. 

Pa.Com.Pl. Where a defendant in a 
counter claim kept a record upon the 
face of a calendar showing the time 
and the extent of his work on the re- 
spective days, such: calendar is properly 
admitted in evidence as a book of origi- 
nal entry. Even if not properly a book 
of original entry where such evidence 
is admitted without objections it is too 
late to raise a question on a motion 
for a new trial.—Robinson vy. Rackley, 
23 West. 13. 

§ 88 

Ga.App. In action for damages for 
death of mule killed by truck on high- 
way, failure of the court to charge the 
law as to comparative negligence and 
consequent diminution of damages in 
absence of timely written request was 
not cause for new trial.—Benton Rap- 
id Express v. Sammons, 10 S.H.2d 290. 


N.Y.Sup. On motion for new trial, 
objection to portion of the charge to 
which no exception was taken by 
plaintiff could not be considered. Civil 
Practice Act. § 549—Flaherty  v. 
Wunsch, 28 N.Y.S.2d 178. 

Pa. Where action of trespass for al- 
leged damage to properties caused by 
dust which allegedly originated in and 
was blown from a coal cleaner used 
in connection with defendant’s mine, 
where case was stated and tried solely 
on theory of negligence, the point that 
ease should have been submitted to 
jury as one of nuisance generally, ir- 
respective of negligence, could not be 
raised for first time in motion for, new 
trial nor initiated on oral argument of 
such motion.—Kramer y. Pittsburgh 
Coal Co., 19 A.2d 362, 341 Pa. 379. 

Pa.Co. On a motion for a new trial, 
a reason advanced at the argument 
and based on the instructions to the 
jury was not properly before the court, 
where no general exception to the 
charge was taken, nor was it one of 
the reasons assigned for a new trial 
in the motion filed.—Goldscheiter vy. 
Heilman, 89 P.L.J. i 

Tex.Civ.App. Recitation in defend- 
ants’ motion for new trial that charge 
instructing jury to exclude from their 
eonsideration any simulated injuries to 
plaintiff had been requested did not 


was~ 


oe ee 
cure omission to make such a request ’ 
while trial was in BO Sd Beppe Be 


v. Contreras, 150 W.2d 342, error : 
dismissed, judgment correct. > 
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_Tex.Civ.App. The remedy for set- 
ting aside a verdict for jury’s miscon-_ i 
duct is to allege facts constituting such # 
misconduct in motion for a new trial, | 
and ‘at time motion for new trial is 

presented the hearing is had on alleged — 

misconduct of jury.—Brannen vy. City — 
of Houston, 153 S.W.2d 676, error re- 
fused. 4 1 


§ 90 aay 
,_ N.H. The fact that during trial a 
juror was giyen unsolicited information 
out of court by a friend as to an is- | ie 
sue in dispute between parties did not 
constitute ‘‘misconduct” sufficient to — 
warrant new trial—Caldwell v. Yeat- 
man, 15 A.2d 252. : 
N.¥.Sup. Where jury, while delib- 
erating, requested that testimony of — 
one of defendants be read, and trial 
judge, without knowledge of counsel 
for either party, directed court attend- — 
ant to inform jury that their request — 
would be granted as soon as stenogra- 
pher who took testimony arrived, and 
in meantime jury should continue with 
their deliberations, and jury shortly — fol 


thereafter arrived at verdict for defend- 
ants without waiting for requested tes-~ Alaa: 
timony, plaintiff was not entitled to — 
have verdict set aside on ground that 
trial judge communicated with jury Cy 
without knowledge of plaintiff's attor- 
Lap hate rem v. Santay, 26 N.Y.S.2d " 
Tex.Civ.App. In automobile collision _ 
case, fact that some of jurors may have ~ 
been advised by plaintiffs’ attorney 
after their discharge not to talk with ~~ 
anyone about case did not require a | 
new trial for the reason that the inci- ; 
dent was extrajudicial, and for the | 
further reason that record showed that 
no effort was made to discover mis- ~ 
conduct on part of jury. Rev.St.1925, — 
art. 2234.—Younger Bros. v. Ross, 151 on 
S.W.2d 621, error dismissed. rs 
Utah. Where no objection had been i 
made to the instructions given or to a 
the omission of any instruction re- r4 
quested the fact that during absence 
of counsel when jury requested fur- as 
ther instructions, the judge informed 
jury to read the instructions and de- 
cide the case accordingly, did not con- 5 
stitute ground for new trial, in absence fa 
of showing that anything other than © 
evidence and instructions influenced 
jury in arriving at its verdict.—Gribble 
vy. Cowley, 112 P.2d 147. 


, § 92 

Pa. Where jury after deliberating 
some hours inquired of officer about 
midnight concerning sleeping accommo- 
dations and understood from his reply 
that they could not separate until they 
had agreed on a verdict, which they 
did about 2:30 A. M., trial court did. 
not abuse its discretion in granting 
new trial on ground that verdict had 
been ‘“‘coerced’’.—Brainard y. Patterson, 
21 A.2d 29, 342 Pa. 465. 
§ 97 , 

Pa. Where, after trial judge in- 
structed jury as to burden of proof 
east upon plaintiff in action for in- 
juries, but before reviewing testimony, 
judge asked question ‘Has she met 
that burden?” and juror nodded head 
vigorously in affirmative, and _ trial 
judge cautioned juror against forming 
or expressing an opinion until after 
he had completed his charge and jury 
had retired to deliberate, granting of a 
new trial because of juror’s “‘miscon- 
duct” was not error.—Schonhardt_ v. 
City of Pittsburgh, 16 A.2d 421, 340 
Pa. 155. 


§ 101 

Mo. On question of whether defend- 
ant was entitled to new trial on ac- 
count of jury foreman’s misconduct in 
seeking and acquiring independent evi- 
dence, defendant was entitled to have 
its case tried by 12 impartial jurors, 
and to have a fair trial upon the evi- 
dence produced in court.—Middleton 
v. Kansas City Public Service Co., 152 
S.W.2d 154. , 

N.H. The unofficial visit of one or 
all of jurors to scene of event on trial 


§ 101 
before them is not “misconduct” of 
such nature as to require an order for 


“a new trial as a matter of law.—Cald- 
well vy. Yeatman, 15 A.2d 252. 


misconduct of jurors who were sent 
Bay's to view scene of truck accident, in 
standing in position one truck was 
supposedly in just before collision, and 
observing automobile approaching from 
around curve at the same speed at 
which the other truck was supposed to 
have rounded curve, was not “abuse of 
diseretion’’, where such experiment was 
-made without knowledge or consent of 
counsel and without allowing counsel 
an opportunity to argue to jury the 
inferences to be drawn from such ex- 
- periment.—Baroody y. Anderson, 11 S. 
£.2d 860,.195 S.C. 422. 
eaiesse § 111 
eS Kan. Where attention of plaintiff's 
counsel was called to fact that one of 
jurors was carrying a package into jury 
room and, after verdict.for defendant, 
plaintiff's counsel by questioning juror 
discovered at juror had taken into 
jury room a model of machine which 
- e@aused injury, counsel by failing to 
-eall attention to the package did not 
waive right to ask for new trial on ac- 
eount of “misconduct” of juror.—Atkin- 
-son v. Wiard, 109 P.2d 160, 153 Kan. 
3 Tex.Civ.App. Trial courts can do no 
more than confine their inquiries to 
the issues made by the pleadings and 
evidence and if in spite of such ef- 
forts the jury goes beyond, a new trial 
should be granted.—Norris Bros. v. 
_ Mattinson, 145.S.W.2d 204. 
, § 113 
 ‘Ala.App. Where there was no evi- 
' dence of any improper conduct between 
defendant’s son and’ any member of 
jury, trial court did not err in over- 
ruling plaintiff’s motion for new trial 


based on such ground.—Kinney  v. 
Glenn, 198 ‘So. 250, certiorari denied 
198 So. 256. 
8 115 
Pa. Where plaintiff who _ testified 


that she had not been in any prior ac- 
cidents was confronted with statement 
of claim sworn to in prior suit brought 
by her against another defendant for 
injuries sustained in accident, and 
plaintiff's counsel was not permitted 
to examine her concerning actual ex- 
tent of her injuries in former acci- 
dent, and trial judge permitted jury to 
take with them to jury room statement 
of claim in the prior suit, the court 
in bane, including trial judge; properly 
ordered new trial on ground that trial 
judge had exercised his discretion un- 
wisely in permitting the jury to take 
the statement of claim with them.— 
sca v. City of Pittsburgh, 16 A.2d 


§ 124 
Cal. Where jurors agree to vote for 
a verdict in amount to be calculated 
by an averaging of the sums being 


voted by some or all of them, verdict 
constitutes one arrived at by ‘“‘chance” 
and should be set aside—wWill v. 
Southern Pac. Co., 116 P.2d 44, prior 
opinion 108 P.2d 781. 

Kan. Where a verdict is a “quotient 
verdict” arrived at by the jury by add- 
ing the amounts of the verdict pro- 
posed by each juror and dividing the 
result by 12, the verdict should be set 
aside and a new trial should be or- 
dered.—Neiswender v. Board of Com’rs 
of Shawnee County, 113 P.2d 115, 153 
Kan. 6384. 


N.J.Sup. Where jurors commenced 
deliberation at 2:45 P. M. and at 5:30 
P. M. some of them complained to at- 
tending officer that jury room was in- 
tolerably cold, and. a half an hour 
thereafter jury announced their ver- 
dict, and it did not appear that jurors 
were unable to discuss issues because 
of the cold, and all jurors without pro- 
test expressly assented to verdict at 
4 time it was rendered, and verdict was 
‘ supported by evidence, verdict could 

' not be annulled on ground that it was 
result of cold jury room which dis- 
tracted minds of jurors.—Pulitzer y. 
Martin S. Ribsam & Sons Co., 18 A.2d 
726, 19 N.J.Misc. 233. 


_  §.C. The granting of new trial for- 
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Cal.App. In action for death of au- 


tomobile guest, trial court did not err — 


in refusing to grant new trial on 
ground that defendant, outside of 
courtroom, made certain derogatory re- 
marks to mother and sister of one of 
jurogs concerning deceased. for purpose 
of influencing jury, where it did not 
appear that juror was apprised of 
claimed conversation prior to verdict, 
-or that, if she was so apprised of it, 
she was influenced in favor of defend- 
ant by virtue of it.—Bramble vy. Mc- 
Ewan, 104 P.2d 1054, : 

Ky. Where in action for injuries to 
plaintiff who was bitten by defend- 
ant’s chained dog, jury viewed prem- 
ises, alleged fact that jury had mea- 
sured chain or commented on_ its 
length did not constitute such miscon- 
duct as to require a new trial where 
uncontradicted proof showed © that 
ehain. was of sufficient length at time 
to permit dog to make the attack be- 
fore plaintiff had reached the back 
door.—Turner y. Shropshire, 147 S.W. 
2d,.388, 285 Ky. 256. 

Ky. Trial court did not abuse its 
discretion in refusing to grant defend- 
ant a new trial on ground that action 
of two jurors in visiting scene of. ac- 
cident during noon recess constituted 
misconduct, notwithstanding “stop” 
signs had been erected since time of 
accident, where it appeared from .a 
stipulation that the two jurors would 
testify that nothing they saw _ influ- 
enced their verdict, that they mever 
mentioned to other members of jury 
their visit, and that other members of 
jury would testify that such members 
never mentioned their visit to them.— 


Tate v. Shaver, 152 S.W.2d 259, 287 
Ky .29. 

N.J.Cir.Ct. Where an inadmissible 
writing, book or article improperly 


reaches jury during their deliberations, 
the primary. inquiry with respect to 
whether new trial should be granted 
is whether such extraneous object was 


of a character likely to prejudice, in- 
fluence or mislead the jurors in their 
deliberations.—In re Collins’ Will, 15 


A.2d 98, 18 N.J.Mise. 492. 

Ohio App. In considering question as 
to whether a new trial will be granted 
for an objection to a juror made after 
verdict, there are to be considered, with 
reference to the particular jurisdiction, 
general policy of the jurisdiction on the 
subject and the local statutes, how far 
the matter is discretionary with trial 
court and whether that discretion is re- 
viewable, whether prejudice must be 
shown and what is considered to be 
prejudice, and the question of due dili- 
gence.—Kerr vy. B. F. Goodrich Co., 31 
N.B.2d 709. 


Tex.Civ.App. In suit for damages to 
farm land resulting from alleged pol- 
lution of stream, a statement by juror 
concerning the unjustness of attempt- 
ing to place upon defendant entire 
burden for pollution contributed to by 
several other oil wells and refineries, 
which statement was not: made until 
after jury had concluded that plaintiff 
was entitled to recover nothing was 
not “misconduct” reasonably. calcu- 
lated to affect verdict within meaning 
of statute, so as to entitle plaintiff to 
new trial. Vernon's Ann.Civ.St.. art. 
2234.—Helton v. Luse & Fosdick 
Drilling Co., 147 S.W.2d 831, 


§ 128 

Ga.App. That the misconduct. of a 
jury may be cause for new’ trial, it 
must affirmatively appear that neither 
complaining party nor his counsel knew 
of such misconduct before verdict.— 
Schmidt v. Parrish, 11 S.E.2d 921, 63 
Ga.App. 663. 

Ga.App. The fact that, after case 
was submitted ito jury, one of the 
jurors asked plaintiff certain: questions 
which were answered by the plaintiff 
differently from the testimony on the 
stand, was not cause for new trial after 
verdict for plaintiff, where defendant 
heard the questions and answers, but 
made no objection at the time.—Schmidt 
Pe ibe 5 11 S.H.2d 921, 68 Ga.App. 


N.J. The time to inquire into com- 
petency of a juror is before he is sworn 


and accepted, 


280 


ed, and not af 
has been rendered. N.J.S. 3 
2:92-4.—Iverson v. Prudential Ins. _ 
of America, 19 A.2d 214, 126 


Ohio App. In considering question aS 
to whether a new trial will be granted 
for an objection to a juror made after 
verdict, there are to be considered, with — 
reference to the particular jurisdiction, 
general policy of the jurisdiction on the 
subject and the local statutes, how far - — 
the matter is discretionary with trial 
court and whether that discretion is 
reviewable, whether prejudice must be 
shown and what is considered to ha 
prejudice, and the question of due dili- 
gence.—Kerr v. B. F. Goodrich Co., 31 


N.H.2d 709. 
Tex.Civ.App. In automobile collision 
case, fact that some of jurors may ea 


have been advised by plaintiffs’ attor- 

ney after their discharge not to talk 
with anyone about case did not require 

a new trial for the reason that the. 
incident was extrajudicial, and for the | 
further reason that record showed that — 
no effort was made to discover miscon- ~ 
duct. on part of jury. Rev.St.1925, 

art. 2234.—Younger Bros. v. Ross, 151 
S.W.2d 621, error dismissed. 

Tex.Civ.App. Overruling motion for 
new trial, based on juror’s kinship to 
certain defendants, was not error where 
evidence supported conclusion that 
plaintiffs’ counsel did not ask ques- 
tions on voir dire examination  rea- 
sonably calculated to elicit the infor- 
mation that juror was related to any 
defendants.—Price v. Humble Oil & 
Refining Co., 152 S.W.2d 804, error 
refused. 


Tex.Civ.App. Alleged disqualification 
of juror cannot be first raised after 
verdict.—Price v. Humble Oil & Refin- 
ing Co., 152 S.W.2d 804, error refused. 


§ 129 F 

N.Y. In actions by realty owner and 
personalty owner for fire damage, where 
jury returned two verdicts and trial 
court refused to accept both on ground 
of inconsistency and directed jury 
back to return verdicts either in favor. 
of both plaintiffs or against both, and 
evidence would have warranted dif- 
ferent findings on issue of contributory 
negligence, verdict returned in favor. 
of realty owner was rendered under 
unwarranted compulsion and was prop- 
erly set aside by trial court.—Newburgh 
Transfer & Storage Co. v. Pure Oil Co., 
30 N.W.2d 601, 284 N.Y. 293, affirming 
20 N.Y.S.2d 141, 259 App.Div. 910; 
Firemen’s Ins. Co. v. Pure Oil Co., 30 
N.E.2d 601, 284 N.Y. 293, reversing, 20 
N.Y.S.2d 143, 259 App.Div. 906. 

N.Y.App.Div. Where case was tried 
in one courtroom and verdict receive 
in another in absence of counsel an 
of justice who presided at trial and 
plaintiff's counsel waited for return- 
of jury in courtroom where case! was 
tried and had no knowledge of verdict 
taken elsewhere until jury had dis- 
persed, plaintiff was deprived of sub- 
stantial right to poll jury when ver- 
dict was returned and was entitled to 
new trial—Knox y. State Bank of Al- 
bany, 23 N.Y.S.2d 233. 

YLex.Civ.App. Defendants were not 
entitled to new trial for trial court’s 
failure to submit redrafted issues to 
defendants’ counsel for their inspection 
before reading issues to jury, where 
defendants’ counsel heard the redraft- 
ed issues dictated and such issues were 
substantially as counsel had originally 
submitted them, and issues were de- 
fensive issues and were beneficial to 
defendants, and there was no error in 
the issues, or harm done to defend- 
ants, and counsel had waived right to 
inspect court’s charge. WVernon’s Ann. 
Civ.St. arts. 2184, 2185, 2187W—Hran- 
icky vy. Trojanowsky, 153 S.W.2d 649. 
Error refused. 
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§ 
_ R.I. Where verdict was for plaintiff 
in action for injuries sustained when 
struck by automobile operated by de- 
fendant’s son who had been refused 
permission to use automobile, but whe 
had taken it after finding keys which 
defendant had hidden, defendant was 
entitled to new trial because of incon- 


rt) 


ign 


sistency between findings that automo- 
bile was being used with defendant’s 
consent and was being operated against 
defendant’s will.—Hill vy. Cabral, 18 A. 


2d 145 
§ 135 


Ala. In action on fire policy, where 
at insurer’s request court gave special 
charges that if jury was satisfied from 
evidence that certain facts were true, 
plaintiff was not entitled to recover 
and where the facts hypothesized in 
two of the special charges were proved 
without dispute and great weight of 
evidence sustained hypotheses of other 


_ three charges, but notwithstanding the 


instructions, the jury returned verdict 
for plaintiff and allowed interest not- 
withstanding they were affirmatively 
instructed not to allow plaintiff inter- 
est, -overruling insurer’s motion for 
new trial was error—Franklin Fire 
Ins. Co. v. Slaton, 200 So. 564, 240 
Ala. 560. 

Conn. The trial court is under duty 
to set aside verdict in exercise of its 
general control over verdict, where vio- 
lation of trial court’s instructions is 
clear.—R. F. Baker & Co. v. P. Ballan- 
tine & Sons, 20 A.2d 82, 127 Conn. 680. 

In action for breach of contract and 
on quantum meruit for services, where- 
in evidence did not show damages if 
calculated according to court’s instruc- 
tions, court was required to set aside 
verdict awarding damages.—R. F. Bak- 
er & Co. v. P. Ballantine & Sons, 20 
A.2d 82, 127 Conn. 680. 

Ill.App. Where railroad, in action 
against it by passenger for property 
contained in handbag which was lost 
while in custody of a porter, admitted 
loss of items valued at $302.45, but 
contested recovery of $153 in currency 
and a manuscript allegedly worth $2,- 
500, and introduced in evidence.a tariff 
filed with the Interstate Commerce 
Commission excluding liability for loss 
of money and valuable papers, and 
trial court instructed jury that the par- 
ties were bound by the provisions of 
the tariff, but jury returned a verdict 
for $1,500, trial court erred in refusing 
to grant railroad’s motion for a new 
trial.—Hedley v. Michigan Cent. R. Co., 
33 N.E.2d 929, 310 Ill-App. 201. 


N.J.Sup. A verdict which is contrary 
to the law of the case as declared in 
the charge of the court to the jury will 
be set aside on a rule to show cause.— 
Leland vy. Henderson, 16 A.2d 621, 18 
N.J.Mise. 702. 


Where jury in returning a verdict of 
no cause of action as to all parties 
failed to follow court’s instructions, 
such verdict was set aside and a new 
trial granted upon a rule taken to show 
eause.—Leland v. Henderson, 16 A.2d 
621, 18 N.J.Mise. 702. 


Pa.Com.P1l. Plaintiff having sued in 
assumpsit for specified sum claimed 
to be due for services rendered in ac- 
‘cordance with the terms of an alleged 
oral agreement between him and the 
president of defendant company, the 
affidavit of defense admitted all other 
averments, but denied the supposed 
oral agreement. The jury having 
awarded plaintiff part of his claim, 
defendant asked for a new trial on 
the grounds that the verdict was not in 
accordance with the pleadings and the 
evidence and that Court erred in re- 
fusing defendant company permission 
to file additional affidavit setting forth 
a denial of authority in the president 
of a corporation to make such a con- 
tract as is alleged by plaintiff as the 
basis of his action. Held, that rule 
for a new trial will be made absolute. 
As there was only one question at is- 
sue, namely, the existence or nonexist- 
ence of alleged oral agreement, plaintiff 
was entitled to his full claim or to 


nothing; and the verdict rendered was, 
therefore, a mere capricious compro- 
mise.—Legman y. Giant Markets, 42 
Lack.Jur. 54. 


Pa.Quar.Sess. A new trial may prop- 
erly be awarded by the court where 


piety eA 
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there is no question that the verdict is 


contrary to the charge of the court.— 
Sone ee v. Bongorni, 8 Sch.Reg. 
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C.C.A.Ill. A difference’ exists  be- 
tween legal discretion of the eourt to 
set aside a verdict as against weight 
of evidence and an obligation which 
court has to withdraw case from jury 
or direct verdict for insufficiency of 
evidence, and in the latter case eyi- 
dence must be so insufficient in fact as 
to be insufficient in law, but in the 
former case it is merely insufficient in 
fact and may be either insufficient in 
law or may have more weight and 
not enough to justify the court in ex- 
ercising the control which ‘the law 
gives it to prevent unjust verdicts, to 
allow a verdict to stand.—Adamsg_ y. 
U..S., 116 F.2d 199. 

In passing upon motion for new trial, 
the judge is necessarily required to 
weigh the evidence and may determine 
whether verdict was one which might 
reasonably have been reached, but, in 
passing on motion to direct verdict, he 
cannot properly undertake to’ weigh 
the evidence, and his duty is to take 
that view of the evidence most favor- 
able to the party against whom it is 
moved to direct a verdict, and from 
that evidence, and inferences justifiably 
to be drawn therefrom, determine 
whether under the law a verdict might 
be found for party having the onus, 
and if it might not, he should, upon 
the ground that the evidence is insuffi- 
cient in law, direct a verdict against 
sere party.—Adams v. U. S., 116 F.2d 

Ala. In action on fire policy if ver- 
dict of jury when considered in light 
of the court’s charge is contrary to 
undisputed evidence or against weight 
of evidence, on motion for new trial, 
verdict should be set aside.——Franklin 


Fire Ins. Co. v. Slaton, 200 So. 564, 
240 Ala. 560. : 

In action on fire policy, where at in- 
surer’s request court gave special 


charges that if jury was satisfied from 
evidence that certain facts were true, 
plaintiff was not entitled to recover 
and where the facts hypothesized in 
two of the special charges were proved 
without dispute and great weight of 
evidence sustained hypotheses of other 
three charges, but notwithstanding the 
instructions, the jury returned verdict 
for plaintiff and allowed interest not- 
withstanding they were affirmatively 
instructed not to allow plaintiff inter- 
est, overruling insurer’s motion for 
new trial was error.—Franklin Fire 
Ins. Co. y.. Slaton, 200 So. 564, . 240 
Ala. 560. 


Ala. It is the duty of the trial court 
to set aside a verdict and grant a new 
trial, though the evidence is in con- 
flict, if the trial court has a definite 
and well considered opinion from the 
evidence that the verdict failed to do 
justice under the proper pleadings di- 
recting and guiding the trial.—Schaef- 
fer v. Walker, 3 So.2d 405. 

Ala.App. Where liability of defend- 
ants in action for personal injuries 
and property damage was for jury, on 
defendants’ appeal Court of Appeals 
could not disturb action of trial court, 
refusing a general affirmative charge 


for defendants, or in overruling de- 
fendants’ motion for new trial after 
verdict was returned for plaintiff.— 


Corsbie v. Poore, 198 So. 268, certiorari 
denied 198 So. 272. 

Ala.App. In action against alleged 
operators of filling station for damages 
claimed to have been caused by negli- 
gent failure to refill crank case of 
plaintiff's automobile with oil, it was 
not error to overrule defendants’ mo- 
tion for new trial where evidence tras 
persuasive that station attendants neg- 
ligently failed to refill crank case re- 
sulting in alleged damages, and there 
was evidence to prove all material 
averments of ecomplaint.—Powell  y. 
Pate, 1 So.2d 36. 

Ala.App. Where preponderance of 
evidence is against jury’s verdict and 
so decided as to convince trial court 
that yerdict is wrong and unjust, a 
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new trial should be granted.—Lamar 
Life Ins. Co. vy, Kempr 1 <So.2d ) 7600 Ag ae 
Cal.App. In motorist’s action for in- — 
juries sustained in collision where — 
there was evidence to support a find- 
ing that motorist was guilty of con-  — 
tributory negligence, denial of new — 
trial was not error.—Miller y, Cranston, __ 
106 P.2d 963. bee 
Cal.App. Restrictions imposed upon — 
a trial court in the matter of weigh- 
ing evidence and judging of credibili- — a 
ty of witnesses do not apply when the 
court is concerned with a motion for — 
SPN eee hag vy: Nelson, 106, (Ps 
Cal.App. Where the verdict is against 
the weight of the evidence, it is the — 
duty of the trial court to set aside — 
the verdict on motion for new trial; 
the rule that verdict will not be dis- — 
turbed for 


plaintiff's daughter in automobile ac 
cident was caused by a defective con. 
dition of defendant city’s street, of 
which condition the city’s officers had 
both actual and constructive notice but 
had failed to take action reasonably 
necessary to protect the public, justi- 
fied trial court in setting aside ver- 
dict for city and granting a new trial. 
S$t.1923, p. 675.—Sileott v. City of 
Monrovia, 107 P.2d 95. hoz 


P.2d 95. Vale 
Cal.App. The trial judge in passin. 
on a motion for new trial is in effect 
a thirteenth juror, and it is his duty 
to weigh the evidence and pass inde- 
pendent judgment upon it, and he — 
should not permit a verdict to stand 
which he does not consider just, even 
though there be some evidence to sup- 
port it.—Parsell v. San Diego Consol 
Gas, & Hlectric Co., 115 °P.2d 539. as 
Where sharply conflicting evi- 


Ga. Where a motion for new trial — 
was based on general grounds only, | 
and. the evidence on the material is- 
sues was in direct conflict, the trial 
court did not abuse its discretion in | 
refusing a new trial—kKelley vy. Shee- 
han, 15 S.H.2d 478. 


Ga.App. Where the uncontradicted 
evidence, in action in trover to recover 
possession of an automobile, showed ate 
that neither the plaintiff nor her de- 
ceased husband had title to automobile, _ 
but that title was in the defendant un- 
til the defendant sold the automobile to 
a third person, trial court did not err © 
in rendering a judgment for the de- 
fendant, nor in overruling the motion 
for new trial based on general grounds ~ 
only.—McKinney v. Mechanies Loan & 
Thrift Corporation, 12 S.H.2d 208, 63 
Ga.App. 795 


Ga.App. In seller’s suit for price of 
commercial fertilizer with defense that 
fertilizer was unfit for use intended by 
reason of mechanical defect and im- 
proper manufacture or mixing, evi- 
dence did not demand verdict for sell- 
er, and court erred in overruling buy- 
er’s motion for new trial. Code, § 5- 
1117.—Griffin v. Taylor, 16 §.H.2d 186. 


Ili.App. In action’ against hospital 
for injury caused by use of cauterizing 
machine, motion for new trial on 
ground that verdict was against mani- 
fest weight of evidence was properly 
overruled.—Delling v. Lake View Hos- 


pital Ass’n and Training School for 
Nurses, 83 N.H.2d 915, 310 Ill App. 
155. 

Ind.App. When court’s judgment on 


sufficiency of evidence to sustain jury's 
verdict is revoked by motion for new 
trial, it is court’s duty to weigh evi- 
dence for himself, but until such time, 


_diseretion t j 
against the weight of the evidence.— 
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such duty must be left with jury.— 
Bell vy. Bell, 29 N.E.2d 358. 

Me. In real action to recover a par- 
cel of land where there was nothing to 
indicate that the boundary claimed by 
the defendant was true boundary and 
the clear weight of the evidence sup- 
ported plaintiff's contention as to the 
correct location of the southern bound- 
ary of its premises, verdict for the de- 
fendant was set aside and new trial 
granted.—Ogunquit Beach Dist. v. Per- 
kins, 21 A.2d 660. ’ 

Mass. On motion for new trial, it 
was for trial judge to determine in his 
whether the verdict was 


Pins v.\1. 3. Fox, Inc, 29 N.H.2d 195, 
302 Mass. 601. ( 

-Mo. Where there is some substantial 
evidence to support jury’s verdict, tri- 


al court may grant new ‘trial because 


it believes the verdict is against weight 
of evidence, and reviewing court, 
though disagreeing with that opinion, 
has no right to interfere.—State ex rel. 
Spears v. Hughes, 142 8.W.2d 3, quash- 
ing record Spears v. De Clue, 133 S.W. 
2d 1044. ; 
Mo. Evidence that automobile with 
left rear door open had been standing 
for some time along right-hand curb 
of street behind band, that plaintiff 
‘member of band was struck when auto- 
Mobile without warning moved for- 
ward to take position in parade ahead 


of band, and that had automobile pro- 


ceeded along curb plaintiff would not 
have been struck, made a submissible 
case of actionable negligence warrant- 
ing trial court in its discretion to 
grant a new trial on ground that ver- 
dict for defendant was against weight 
of the evidence.—La Banca v. Pund- 
mann, 147 S.W.2d 466. 

Mo. If no verdict for plaintiff could 
be permitted to stand on whole evi- 
dence, considered in light most favor- 
able to plaintiff, it is error to grant 
plaintiff's motion for new trial after 
verdict for defendant.—Trower vy. Mis- 


souri-Kansas-Texas R. Co., 149 S.W. 
2d 792. 
Mo.App. The trial court has the dis- 


cretion to grant one new trial on the 
round that the verdict was against 
he weight of the evidence, and its ex- 


ercise of such discretion will not be 


interfered with so long as there was 
substantial evidence adduced which 
would have supported a verdict con- 
trary to that returned.—Little vy. Man- 
ufacturers Ry. Co., 145 S.W.2d 497. 


Mo.App. The trial court has a broad 
discretionary power to grant one new 
trial on ground that verdict is against 
the evidence, and ordinarily the exer- 
cise of this discretion will not be dis- 
turbed on appeal unless a converse ver- 
dict could not for lack of supporting 
evidence have been permitted to stand. 
Mo.St.Ann. § 1001, p. 1262.—Bradford 
vy. Kurn, 146 S.W.2d 644. 


Mo.App. The test to be applied by 
either trial judge or special judge in 
passing on point in motion for new 
trial that jury’s verdict was against 
overwhelming weight of evidence and 
result of passion and prejudice, as 
well as by appellate court on appeal 
from judgment on verdict, is whether 
there was substantial evidence to sup- 
port verdict.—Morris y. Freyer, 151 
S.W.2d 515. 

Mo.App. Belief on the part of the 
trial court, that a verdict is against 
the weight of the evidence, is sufficient 
ground for a new trial.—Sanders y. 
Harvey, 152 S.W.2d 214. 

Where there is substantial evidence 
for each of the parties, it is the trial 
ecourt’s exclusive province on motion 
for new trial to weigh the evidence.— 
Sanders v. Harvey, 152 S.W.2d 214. 

N.J. Evidence did not show an 
abuse of discretion in granting a new 
trial because verdict was against 
weight of evidence.—Scott-Newcomb, 
Inc., v. Marron, 17 A.2d 611; 125 N.J.L. 
628, 


N.Y.App.Div. In action for injuries, 
plaintiff was entitled to new trial where 


verdict for defendant was against 
weight of evidence and defendant 
brought extraneous issues into case 
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creating prejudicial atmosphere.—Pass- — 


vehl v. Metropolitan Distributors, 21 
N.Y.S.2d 386, 259 App.Div. 1050. 

N.Y.App.Div. In death action, where 
there were plain disputed fact ques- 
tions as to defendant’s negligence and 
deceased’s contributory negligence, trial 
court erred in setting aside jury’s ver- 
dict for plaintiff and granting defend- 
ant a new trial—Hampton vy. Kretzer, 
26 N.Y.S.2d 885, 261 App.Div. 1088. 

N.Y:App.Diy. In action for damages 
arising out of automobile collision on 
bridge, where issue involved position 
of automobiles at time of collision, 
and great weight of evidence indicated 
that collision occurred on plaintiff’s 
side of highway, motion to set aside 
verdict of no cause of action and for 
new trial was improperly denied.— 
Dandrow v. Campbell, 27 N.Y.S.2d 147. 
261 App.Div. 1117. 

N.Y.Sup. To warrant setting aside 
of verdict and granting new trial there 
must be more than a difference of opin- 
ion as to what the verdict should be 
and it must appear that it is “palpably 
wrong”, that is it must have been im- 
possible to reach verdict upon any fair 
consideration of the evidence.—Green y. 
Ontario County Agricultural Soc., 26 
N.Y.S.2d 261, affirmed 15 N.Y.S.2d 669, 
258 App.Div. 843. 

Unless it is apparent that there has 
been injustice and there is some com- 
pelling reason for substituting the 
judgment of the presiding judge for 
that of the jury on plain questions of 
fact, trial justice should not be zealous 
to set aside a verdict because he might 
have arrived at a different conclusion 
on the same evidence.—Green y. On- 
tario County Agricultural Soc., 26 N. 
Y.S.2d 261, affirmed 15 N.Y.S.2d 669, 
258 App.Div. 8438. 


_N.Y¥.Sup. Where testimony of in- 
jured painter that he called owners’ 
attention to loose riser at top of stairs 
leading to cellar, that painter caught 
his foot on loose riser and was pre- 
cipitated down stairway causing , in- 
juries complained of, and that there 
was an absence of adequate light at 
the top of the stairs, was undisputed, 
verdict for owners of property would 
be set aside’ and a new trial awarded. 
—Bratt v. Magidow, 28 N.Y.S.2d 1011. 

N.Y.City Ct. The trial justice is not 
bound to approve a verdict which he 
is convinced is against the weight of 
testimony, or which has been secured 
upon perjured testimony, or upon tes- 
timony that is contrary to the physical 
facts.—Berenson vy. Minov Realty Cor- 
poration, 22 N.Y.S.2d 472. 


N.C. Trial court’s refusal to set 
aside verdict as against weight of evi- 
dence was discretionary and not re- 
viewable.—Query v. Gate City © Life 
Ins. Co., 11 S.E.2d 139, 218 N.C. 386. 

N.D. The trial court may not sub- 
stitute his judgment for that of the 
jury, but it is the duty of the court 
to see that justice is administered ac- 
cording to law.—La Bree vy. Dakota 
Reeroe & Equipment Co., 295 N.W. 


N.D. It is duty of trial court to set 
aside verdict when it appears to him, 
upon exercise of sound legal discretion, 
that verdict is against weight of evi- 
dev ecea Durick vy. Winters, 296 N.W. 

Pa.Super. The trial court should 
grant new trial if verdict is against 
weight of evidence, but reviewing court 
will not set aside verdict whichis 
supported by evidence merely because 
judged by the record it is against pre- 
ponderance of evidence.—Baugh y. Mc- 
Callum, 14 A.2d 364, 140 Pa.Super. 276. 

Whether miscarriage sustained by 
motorist’s wife who was passenger in 
motorist’s automobile when it was 
struck from rear by automobile in 
which defendants were riding resulted 
from the accident was for jury, and 
trial court’s denial of motion for new 
trial on ground that verdict for defend- 
ants was contrary to weight of evi- 
dence was not abuse of discretion.— 
Baugh v. McCallum, 14 A.2d 364, 140 
Pa.Super. 276. 

Pa.Super. Whether verdict is con- 
trary to weight of evidence rests with- 
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of trial court in refusing new trial on 
such ground will not be reviewed un- 
less there is an abuse of discretion.— 
Baugh y. McCallum, 14 A.2d 364, 140 
Pa.Super. 276. 

Pa.Super. Trial court’s refusal to 
grant new trial on ground verdict was 
against weight of evidence was not an 
abuse of discretion.—Barbano v. Bar- 
bano, 16 A.2d 649, 142 Pa.Super. 371. 

Pa.Super. In assumpsit to recover to- 
tal and permanent disability benefits 
under life policies, the weight. of the 
testimony was primarily for the Jury, 
and secondarily for the court below on 
motion for new trial.Feigenbaum Vv. 
Prudential Ins. Co. of America, 19 A.2d 
542, 144 Pa.Super. 412. 

Pa.Super. In civil eases, trial court 
can grant new trial where verdict is 
against evidence or weight of evidence, 
or where interests of justice require 
new trial—Hess v. Stiner, 19 A.2d 
560, 144 Pa.Super. 249. 

Pa.Super. In action for damage to 
automobile which collided with truck 
driven from private lane across state 
highway to a meadow, wherein auto- 
mobile driver and guest were made 
additional defendants and truck owner 
filed cross action, under evidence that 
accident occurred on a dry clear day 
a full half hour or more before sunset, 
that automobile was being operated at 
lawful speed and that brakes were 
not defective, refusing truck owner a 
new trial after adverse verdict was 
not error.—Carroll vy. Kirk, 19 A.2d 
584, 144 Pa.Super. 211. 

Pa.Super. Statement, in trial judge’s 
opinion refusing a new trial, that he 
would not have been surprised if jury 
had rendered a verdict for defendant 
instead of for plaintiff, and that he 
was not surprised when a verdict was 
rendered for the plaintiff, was the 
equivalent of saying that, in his opin- 
ion, plaintiff's evidence did not have 
preponderating weight, and hence he 
might have well awarded a new trial 
in the exercise of a general discretion. 
—Beard v. Mossman, 19 A.2d 850, 144 
Pa.Super. 508. 

Pa.Super. The credibility of testi- 
mony is for the jury, and proper rem- 
edy for verdict against weight of the 
evidence is new trial and not. judg- 
ment non obstante veredicto.—Szidor v. 
Greek Catholic Union of Russian 
Brotherhoods of U. S., 21 A.2d 104, 145 
Pa.Super. 251. 

Pa.Com.Pl. Where plaintiff alleges a 
contract for employment by defend- 
ant and the existence of the contract is 
an issue of fact to be decided by a 
jury on conflicting evidence, a new 
trial will not be granted on the ground 
that the verdict is against the weight 
of the evidence.—David v. Eways, 33 
Berks 211. 


Pa.Com.Pl. A new trial will not be 
granted on the ground that the verdict 
was against the weight of the evidence, 
where there was evidence upon which, 
if believed, the jury could have fairly 
based their verdict, nor unless the ver- 
dict is so contrary to the weight of 
the evidence that it shocks the con- 
science of the court.—Hoover y. Mont- 
gomery, 29 Del, 466. 


Pa.Com.Pl. A new trial will not be 
granted on the ground that the verdict 
was against the weight of the evidence, 
where the testimony was hopelessly 
conflicting and the jury was obliged to 
choose between the credibility of the 
plaintiff and the defendant alone.—Root 
v. Tennent, 22 Hrie 215. e 

Pa.Com.Pl. Rule for new trial in aec- 
tion for sidewalk injury will be dis- 
missed, as the question of negligence 
in maintaining the sidewalk had no 
reference to length of notice to a mu- 
nicipality, but to defendants, the actual 
owners of the abutting property which 
was under daily inspection of their 
agent, was properly left to the jury 
whose verdict was justified under the 
evidence.—Dickson y. Bliss, 42 Lack. 
Jur, 25. 

Pa.Com.Pl, Where one was induced 
to enter decedent’s service as house- 
keeper, continuing a number of years 
until his death, with promise of com- 
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make the will as promised, such em- 
ploye may claim reasonable value of 
service rendered. Statute of limitation 


- does not apply to such claim as there 


( 
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_ her, 


was no contract for weekly or monthly 
payment during decedent’s 
Mere making of will, subsequently re- 
voked by later will, will not entitle first 
devisee to benefit of such provision un- 
less it was made in pursuance of an 
agreement entered into with testator, 
that he would thus compensate claim- 
ant for services rendered. Claims of 
such kind should be closely scanned. 
In case, supra, first trial resulted in 
verdict for defendants, Court en bane 
granting new trial on ground that the 
trial judge regarded the verdict as 
‘against weight of evidence. At second 
trial restricted verdict against second 
devisee, not against her as individual is 
proper. Judgment n. o. v. refused and 
rule for new trial discharged.—Szusta 
v. Krawiec. 34 Luz.L.Reg.Rep.: 61. 

Pa.Com.Pl.. Where verdict would de- 
pend upon whether plaintiff started to 
cross at street intersection with the 
light in her favor, or the light against 
and there is corroborating testi- 
mony of the latter situation, even 
though first trial resulted in substan- 
tial verdict for plaintiff, verdict in sec- 
ond trial for defendant, where contro- 
verted’ question of fact was supported 
by conflicting testimony and in favor 
of defendant, is not perverse or against 
weight of evidence—Williams v. Fink- 
elstein, 34 Luz.L.Reg.Rep. 135. 

Pa.Com.P}. Original defendant’s mo- 
tion after adverse verdict, for judgment 
nm. 0. v., and new trial denied.—White 
vy. Consumer’s Finance Service, 34 Luz. 
L.Reg.Rep. 293, reversed 15 A.2d 142, 
339 Pa. 417. 

Pa.Com.Pl. <A jury’s verdict is al- 
ways subject to salutary power of the 
Court to award a new trial if such ver- 
dict be deemed contrary to evidence, or 
capricious.—Petruzzi v. Black Diamond 
Wholesale Grocery Co., 34 Luz.L.Reg. 
Rep. 383. 

Pa.Com.P]. Where plaintiff suing to 
recover insurance policy is shown to 
have acquired the property shortly be- 
fore, for a sum disproportionate to 
amount of insurance, and conflicts in 
testimony as to representations of own- 
ership by insured to company’s agent, 
and circumstances giving color to in- 
cendiarism, conditions are persuasive 
appeal to the Court for a new trial, 
after verdict in favor of plaintiff.— 
Krick v. Monarch Fire Ins. Co., 
Luz.L.Reg.Rep. 447. , 

Pa.Com.Pl. A new trial will not pve 
granted because of a mere conflict in 
testimony or because the trial judge 
on the same facts would have arrived 


at a different conclusion—Seier  v. 
Brunner, 28 North. 81. bibs 
Pa.Com.Pl. A’ grave responsibility 


rests upon the trial judge to see that 
no verdicts contrary to the weight of 
the evidence or shocking to judicial 


conscience be permitted to stand.— 
Smolinsky v. Metropolitan Life Ins. 


Co., 7 Sch.Reg. 276. 


Where the testimony of the medical 
witnesses is uncontradicted as to the 
health of the insured at the time of 
the issuance of the policy of insurance, 
and where the insured received a policy 
on December 2, 1935 and died February 
20, 1936, and where the testimony of 
the medical witnesses is to the effect 
that the insured’s death was caused by 
chronic valvular heart disease, chronic 
nephritis and dropsy, and that he had 
been treated for that condition prior to 
the issuance of the policy, to wit, June 
7, 1935, and where a verdict is ren- 
dered in favor of the plaintiff, the ver- 
dict will be set aside as contrary to the 
weight of the evidence—Smolinsky v. 
Metropolitan Life Ins. Co., 7 Sch.Reg. 
276. 

Pa.Com.Pl. After the death of the 
insured, the Insurance Company refused 
to pay the policies and the plaintiff, the 
beneficiary, brought suit, which re- 
sulted in a verdict for plaintiff. The 
defendant moved for judgment n, o. v. 
and a new trial. Plaintiff was the son 
of the insured, who could neither read 


; 


lifetime. 
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pensation in his will, but failure to nor write and could understand but 
little English. i 


The application was 
made in the presence of and with the 
assistance of the son and admittedly 
contained statements that were not 
true, including certain ones concerning 
health and hospitalization. Since the 
determination of certain questions rest- 
ed on oral testimony which was neces- 
sarily submitted to the ‘jury, judgment 
n. 0. v. could not properly be’ entered, 
but, in view of the circumstances indi- 
cated by the plaintiff's connection and 
interest and his presumed knowledge of 
the falsity of the statements in the ap- 
plication, it was held that the verdict 
of the jury was so contrary to the 
weight of the evidence that a new trial 
should be granted.—Mesko v. Pruden- 
tial Ins. Co., 20 Wash, 133. 

Pa.Com.Pl. Where the plaintiff and 
a person riding with him at the time 
of the collision of motor vehicles testi- 
fied that the plaintiff and the defend- 
ant were driving in opposite directions 
on a street, and as he was almost two- 
thirds across an intersecting street the 
defendant made a left hand turn, cut- 
ting the corner, and by so doing caused 
a collision and resulting damages, and 
where the defendant testified that when 
she made the turn she saw the plaintiff 
a short block away and that there was 
sufficient time for her to proceed across 
the intersection if the plaintiff had op- 
erated his vehicle at a proper rate of 
speed and she was corroborated to a 
greater or less extent in this by several 
disinterested witnesses; and where the 
charge was sufficient, the court refused 
to disturb a verdict in favor of the 
plaintiff and discharged the motion by 
the defendant for a new trial—Conway 
vy. Grim, 54 York 87. 

R.I. A trial justice, after jury trial, 
should grant motion for new trial, on 
ground that verdict is against evidence 
and weight thereof, whenever his su- 
perior and more comprehensive judg- 
ment teaches him that the verdict is 
not supported by weight of evidence 
and therefore fails to administer sub- 
stantial justice to parties in case.— 
Brickle v. Quinn, 14 A.2d 817. 


The rule that trial’ justice, after jury 
trial, should grant motion for new trial, 
on ground that verdict is against evi- 
dence and weight thereof, whenever 
his superior and more comprehensive 
judgment teaches him that verdict is 
not supported by weight of evidence, 
does not mean that the justice shall 
merely substitute his judgment for that 
of jury as to conclusions of fact to be 
drawn from evidence, but means that if, 
after giving to jury’s verdict the weight 
to which he deems it to be fairly en- 
titled under the circumstances, he still 
is of the opinion that verdict is not 
supported by weight of evidence, and 
does not respond truly to real merits 
of controversy, he should grant motion 
for new trial.—Brickle v. Quinn, 14 A. 
2d 817. 

RI. Trial judge, in considering mo- 
tion for new trial, must pass his inde- 
pendent judgment upon weight of all 
the evidence and credibility of the wit- 
nesses.—Dietz v, United Electric Rys. 
OO CN NC AKG ee DATCIES 


In consolidated actions by bus pas- 
senger for injuries sustained in colli- 
sion at intersection between bus on 
which he was riding and an automo- 
bile, against bus company and owner 
of automobile, trial judge, in consider- 
ing motions of bus company and auto- 
mobile owner for a new trial, would 
not deal with testimony of bus opera- 
tor and driver of automobile separate- 
ly as if their testimony were uncontra- 
dicted and unimpeached, but would 
consider weight of all the evidence and 
credibility of the witnesses.—Dietz v. 
United Electric Rys. Co., 21 A.2d 277. 

S.C. In action to recover statutory 
penalty for alleged collection of usuri- 
ous interest, verdict for defendant was 
not against greater weight of evidence, 
where it was practically impossible to 
determine from plaintiff's testimony 
just what amount of money she claimed 
to have borrowed from defendant over 
the period in question, and just what 
amount she claimed to have paid him 


v. Foster, 293 N.W. 361 
Tex.Civ.App. Where evidence vin 
pool operators’ failure to provide safe- | fi 
ty devices and life guards was prox-  ' 
imate ‘cause of death of 17 year old | 
boy drowned in swimming pool was | 
not so certain that reasonable minds 
could not differ or so conclusive as to — 
authorize court to direct a verdict on 
behalf of parents in action for death, 
jury’s findings on proximate cause is- — 
sues were binding on both trial court — 
and reviewing court since proximate — 
cause is a fact issue unless court can 
say as a matter of law that proximate 
cause is estahlished.—Luck y. Buffalo — — 
Lakes, 144 §.W.2d 672, error dismissed, _ 
judgment correct. ihe A 
Vt. A ground of a motion to set © 
aside a verdict for plaintiff in action 
to recover for damages to his automo- 
bile that the evidence viewed in the ~ 


light most favorable to plaintiff showe ng 
that he was guilty of contributory neg-| 
ligence presented a question of law.— if 
Cote v. Boise, 16 A.2d 175. if 


vt. A motion to set a verdict aside 
as being contrary to the evidence is | 
addressed to the court’s discretion, — iby 
whereas one based on the ground that r 
there is no evidence to support it pre- 
sents a question of law.—Cote v. Boise, y 
16 A.2d 175. ¢ 


Vt. Contradictions and contradictory _ 
inferences from evidence and effect of 
modifying evidence were matters for — 
jury and could not avail defendants 


on motion to set aside verdict for ay 
plaintiffs—Enosburg Grain Co. v. Wil- 
der, 20 A.2d 473, 112 Vt. 11. ana 

Va. Whenever motion to strike plain- 
tiff’s evidence should have been sus- | 
tained, motion to set aside verdict for Fi 
plaintiff should be granted.—Boulevard ~ a 
Apartments v. Evans, 14 S.E.2d 310, y 
177, Vie.. 315; Fas 


Wash. Where there was_ evidence 
warranting conclusion that, defendants ‘. 
were legally responsible for whatever — 
damage resulted from collision with 
plaintiffs’ automobile, evidence from 
which jury might have found that eol-. 
lision aggravated condition of retro- 
verted uterus of one of the plaintiffs 
and resulted in nervous shock border- 
ing on neurasthenia and caused some 
damage to plaintiffs’ automobile war- 
ranted court’s order setting aside ver- 
dict in favor of defendants and grant- iz 
ing new trial—Stuckrath y. Schwarz, 
TLHA PEA! Oa: 


Wash. Trial court may not substi- 
tute its opinion for that of the jury 
upon conflicting evidence, but may and 
should grant a new trial where court 
believes the verdict is against the 
weight. of the evidence and that sub- 
stantial justice has not been done.— 
Stuckrath v. Schwarz, 115 P.2d 974. : 

Where conflicting evidence was such . 
that, trier of facts would hardly have 
been warranted in concluding that col- 
lision was not due to negligence of 
driver of automobile, which ran into 
rear of plaintiffs’ automobile traveling 
in the same direction, and there was 
no substantial evidence of contributory 
negligence on the part of plaintiffs, 
trial court, in determining whether 
verdict in favor of the owner and the 
driver of automobile which struck 
plaintiffs’ automobile should be set 
aside and a new trial granted, was 
justified in concluding that owner and 
driver of automobile which struck 
plaintiffs’ automobile in the rear were 
legally responsible for whatever dam- 
age was sustained.—Stuckrath y. 
Schwarz, 115 P.2d 974. 

Wash. Whether a new trial because 
verdict was against weight of evidence 
should be granted or denied is a mat- 
ter within discretion of trial court, 
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and Supreme Court will not interfere 
-~ ~—-uniless there has been a manifest abuse 
tog of discretion by tria) court.—lLeer v. 
.. Cohen, 116 P.2d 535. oe | 
‘ In action for personal injuries and 
property damages sustained in inter- 
sectional collision, wherein defendants 
filed a eross-complaint, trial court did 
not abuse its discretion in refusing to 
grant new trial because verdict was 
against weight of evidence.—Leer Vv. 
Cohen, 116 P.2d 535. 
W.Va. In action against interurban 
~ electric railway company to recover 
for the death of occupant of automobile 
-by reason of a collision between auto- 
mobile and a car of the company at an 
open country highway grade crossing, 
trial court did not under the evidence 
‘abuse its discretion in setting aside a 
verdict for plaintiff and awarding a 
new trial—McClaugherty y. Tri-City 
Traction Co., 14 S.W.2d 432. 
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- €.C.A.I1. In action to-recover dam- 
ages occasioned by fraudulent repre- 
sentations inducing execution of re- 
lease of rights under property settle- 
ment agreement, neither trial court nor 
appellate court can substitute itself 
for a jury and assert that substantial 
evidence offered is not to be believed.— 
MeVeigh v. McGurren, 117 F.2d 672. 

Cal.App. Restrictions imposed upon 
a trial court in the matter of weigh- 
ing evidence and judging of credibili- 
ty of witnesses do not apply when the 
 eourt is concerned with a motion for 
- new trial—cCollins v. Nelson, 106 P.2d 
39 


Mich. In suit to recover from each 
of the directors a sum to be deposited 
to corporation’s credit pursuant to a 
resolution containing proviso that if 
one or more directors failed to deposit 
their full quota of money, then money 
deposited by depositing directors 
- should be returned to them, that direc- 
tors were their own main witnesses 
and therefore not disinterested did not 
- eonstitute ground for rehearing in cir- 
-euit court.—Chapin vy. Cullis, 299 N.W. 
824, 299 Mich. 101. 

_Pa.Super. Where beneficiary sought 
recovery on membership certificate in 
fraternal benefit society, but liability 
was denied on ground that member 
was not in good standing at time of 
death, and beneficiary’s testimony re- 
garding payment of dues was contra- 
_dictory and inconsistent, and wholly 
unbelievable, new trial was properly 


t granted following judgment for ben- 
eficiary.—Szidor  v. rreek Catholic 
Union of Russian Brotherhoods of 


U. S., 21 A.2d 104, 145 Pa.Super. 251. 
RI. Trial judge, in considering mo- 
tion for new trial, must pass his inde- 
pendent judgment upon weight of all 
the evidence and credibility of the wit- 
nesses.—Dietz v. United Electric Rys. 
Coy 21 A.2d) 277. ; 


In consolidated actions by bus pas- 
senger for injuries sustained in ‘col- 
lision at intersection between bus on 
which he was riding and an automo- 
bile, against bus company and owner 
of automobile, trial judge, in consider- 
ing motions of bus company and auto- 
mobile owner for a new trial, would 
not deal with testimony of bus opera- 
tor and driver of automobile separately 
as if their testimony were uncontra- 
dicted and unimpeached, but ‘would 
consider weight of all the evidence and 
eredibility of the witnesses.—Dietz v. 
United Electric Rys. Co., 21 A.2d 277, 


: Wis. A witness’ testimony which is 
: contradictory of previously-given state- 
* ments may furnish grounds for new 
t trial in interests of justice, where tes- 
‘ -timony is qualified to serve an ulterior 
purpose.—Losching v. Wischer, 295 N. 
) W. 712, 237 Wis. 193. 

Wis. Findings of. jury must be sus- 
tained and judgment entered on the 
vie verdict as returned, if there is credible 
i evidence to support the findings.—De- 
keyser v. Milwaukee Automobile Ins, 
Co., 295 N.W. 755, 236 Wis. 419. 
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Ala. Where there was evidence which 
if believed justified the verdict, motion 
for new trial was properly overruled. 
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198 So. 350. \ Ritts 

Ala, The jury is not the sole judge 
of the sufficiency of evidence to sus- 
tain their verdict and the power to 
review their conclusions in civil ac- 
tions at law is vested in the trial 
court in the first instance, and in the 
Supreme Court on appeal—Franklin 


Fire-Ins. Co. vy. Slaton, 200 So. 564, 
240 Ala. 560. 
Alaska. Testimony consisting of 


hearsay or witnesses’ conclusions, even 
if such testimony conflicted with plain- 
tiffs’ statements, would not be consid- 
ered on defendants’ motion that verdict 
be set aside and that a new trial be 
granted for insufficiency of evidence to 
authorize verdict for plaintiffs—Robert- 
son v. Carvey, 9 Alaska 488. 

Cal.App. On hearing of motion for 
new trial, based on insufficiency of evi- 
dence to support judgment, trial judge 
sits as a 13th juror; and it is his duty 
to judge weight and sufficiency of evi- 
dence and to draw his own conclusions 
therefrom and in so doing he may dis- 


regard jury’s findings—Watkins v. 
Nutting, 104 P.2d 413. 2 
Cal.App. Where guest’s action for 
injuries received in automobile ac- 


eident rested upon willful misconduct 
of minor defendant, and defendants of- 
fered no evidence, order granting de- 
fendants’ motion for new trial could 
not be sustained on ground that ex- 
trajudicial statements of one of guest’s 
witnesses created such conflict in evi- 
dence as to authorize granting new 
trial where other testimony in record, 
aside from witness’ testimony, was in 
accord and’.was insufficient as matter 
of law to support verdict for defend- 
ants.—Collins vy. Nelson, 106 P.2d 39. 

Extrajudicial statements made by 
plaintiff's witness outside presence of 
plaintiff and other witnesses for plain- 
tiff, while admissible for purpose of 
impeachment, could not serve to cre- 
ate a conflict in evidence authorizing 
trial judge to grant defendants’ mo- 
tion for new trial where record, ex- 
clusive of testimony of such witness, 
established liability of defendants and 
would, as matter of law, require re- 
versal of a judgment in defendants’ 
favor.—Collins v. Nelson, 106 P.2d 39. 

Cal.App. If there was no substantial 
evidence that would have supported 
findings necessary to sustain a judg- 
ment for plaintiff, trial court erred in 
setting aside verdict for defendant and 
granting a new. trial.—Silecott v. City 
of Monrovia, 107 P.2d 95. 

Cal.App. Where there was substan- 
tial evidence in record which would 
justify a jury in finding that plaintiffs 
were not negligent and that automobile 
accident was either caused by negli- 
gence of defendant, who had obtained 
favorable verdict, or by concurring neg- 
ligence of defendant and_ another, 
granting or denying plaintiffs’ motion 
for new trial on ground of insufficiency 
of evidence was within trial court’s 
discretion. Code Civ.Proec. § 657, and 
paper 6.—Bayley v. Souza, 108 P.2d 

Cal.App. On a motion for a new 
trial for insufficiency of the evidence, 
as distinguished from a motion for a 
directed verdict, the court is authorized 
to weigh the conflicting evidence pro- 
ra dete aera v. Bradshaw, 108 P.2d 


Cal.App. In action for injuries sus- 
tained in automobile collision -which 
occurred at an unobstructed intersec- 
tion, action of trial court in granting 
to plaintiff a new trial on ground of 
insufficiency of evidence to sustain ver- 
dict for defendant was not an abuse 
of discretion. Vehicle Code, St.1935, 
p. 93 et seq.—Anderson vy. Lang, 109 P. 
2d 981. 

Conn, In ‘passenger’s action for in- 
juries sustained when automobile in 
which passenger was riding swerved to 
avoid striking defendant’s automobile, 
conflicting evidence Warranted finding 
that the superseding negligence of 
driver of automobile in which passenger 
was riding was the “proximate cause” 
of collision and, therefore, court was 
not warranted in setting aside jury’s 
verdict for defendant on ground that 
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negligence on part of plaintiff 
would defeat recovery.—Seney y. Tr 
bridge, 16 A.2d 573, 127 Conn. 284. 

Conn. In action for injuries sSus- — 
tained when tow truck driver was 
pinned between rear of tow truck and 
front of towed automobile while at- 
tempting to unfasten tow rope when! 
towed automobile was struck from rear 
by an automobile which in turn was 
struck by another automobile, where 
there was evidence that would have 
warranted finding that drivers of au- 
tomobiles following towed automobile 
were negligent, and that negligence was 
the proximate cause of tow truck 
driver’s injuries, it was error to set 
aside a verdict for the plaintiff.—Nich- 
oe vy. Williams, 16 A.2d 605, 127 Conn. 
Conn. Plaintiff was not entitled to 
recover for injuries resulting from fall 
in defendant’s store allegedly due to 
slippery condition of floor, without 
proof that slippery condition had ex- 
isted for such length of time that 
store employees should in exercise of 
due care have discovered 1t 1n Ume w 
have remedied it, and verdict for plain- 
tiff should have been set aside.— 
O’Brien vy. H. L. Green Co., 20 A.2d 411. 
128 Conn, 68. aa rf 

Del.Super. In all actions in which a 
trial by jury is guaranteed, any ag- 
grieved party has the right after ver- 
dict to question the sufficiency of the 
evidence, as at common law, either by 
motion for new trial, or by writ of er- 
ror.—Burton vy. Delaware Poultry Co., 
15 A.2d 440. i 

Ga. Where conflicting evidence sus- 
tained allegations of the petition, trial 
judge did not err in overruling motion 
for new trial which contained only the 
usual general grounds.—Lovett v. Pope, 
10 S.H.2d 754, 190 Ga. 767. ee re 

Ga.App. In taxicab driver's action to 
recover for alleged malicious prosecu- 
tion by common carrier and its em- 
ployee, who allegedly procured driver’s 
arrest for transporting passengers out- 
side city limits, trial court properly 
overruled motion for new trial, after 
verdict for defendants, where evidence 
showed that there was probable cause 
for criminal prosecution. Laws 1929, 
p. 293; Laws 1931, p. 199; Code 1933, 
§§ 68-502(c) (3), 68-602(b).—Selph v. 
Georgia Stages, 10 S.H.2d 209, 62 Ga. 
App. 887. 

Ga.App. Where evidence submitted 
to jury is very conflicting, and no rule 
of law was violated in its admission, it 
is error for the trial court to grant a 
new trial on ground that verdict is 
contrary to the evidence, since the 
jury in such case is the exclusive judge 
as to the weight of the evidence and the 
eredibility of the witnesses—Schmidt 
pa gic sem 11 S.E.2d 921, 63 Ga.App. 


Ga.App. In action on note, where le- 
gally admitted evidence did not de- 
mand verdict for plaintiff, court did 
not err in granting a first new trial.— 
Winn vy. Hinson, 12 S.H.2d 172. 

Idaho. The rule that where there is 
a substantial conflict in the evidence, 
verdict of a jury or findings of the 
court will not be set aside on appeal, 
does not apply to a trial court on an 
application for a new trial.—MacDon- 
ald vy. Ogan, 104 P.2d 1106. 


Granting of a new trial for insuffi- 
ciency of the evidence is not a declara- 
tion that no conflict in evidence exists. 
—MacDonald v. Ogan, 104 P.2d 1106. 

In action to recover for injuries suf- 
fered when county deputy sheriff who 
was also employed by defendant lum- 
ber company as a watchman fired tear 
gas gun at plaintiff, trial court did not 
abuse its discretion in granting plain- 
tiff's motion for a new trial after ver- 
dict and judgment for defendants, 
which motion contained specifications 
of grounds for new trial, based on in- 
sufficiency of the evidence, and evi- 
dence conflicted-—MacDonald y. Ogan, 
104 P.2d 1106. 

Ind.App. Where controlling evidence 
is undisputed and leads to but one 
conclusion, jury’s mere guess or con- 
jecture in reaching opposite conclusion 
will not be allowed to stand, as yver- 
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must be sustained by more than 
mere guess, conjecture or prejudice.— 
Suen Co. v. Mathis, 32 N.E.2d 


Kan. An order granting a new trial 


‘because the prevailing party produced 


no evidence on an _ essential element 
of his case is erroneous.—Sowers vy. 
Wells, 114 P.2d 828, 154 Kan, 134. 

Me. In action for specific perform- 
‘ance of a contract for the exchange of 
realty, a new trial after verdict for 
plaintiff would be sustained on ground 
of lack of credible evidence to support 
findings where plaintiff failed to estab- 
lish that it performed its part of con- 
tract by offering defendants a deed to 
property to be exchanged, unincum- 
bered by the lien of a second deed of 
trust.—Braxton Realty & Investment 
Co. v. Schellenberg, 142 S.W.2d 1006. 

Mo. In passing on motion for new 
trial, trial court could rule on question 
whether evidence was insufficient to 
support verdict.—Arnold vy. Haskins, 
147 S.W.2d 469. 

The words “insufficiency of evidence 
to support verdict’? in a motion for 
new trial\mean that there is some evi- 
dence, but not enough in light of the 
evidence to the contrary to support a 
verdict, while the words “without evi- 
dence to support the verdict” mean 
that the verdict is not supported by 
any evidence.—Arnold y. Haskins, 147 
S.W.2d 469. : 

In action for death in accident oc- 
eurring when automobile in which de- 
eeased was riding collided with stalled 
truck which blocked highway, evidence 
warranted granting of new trial for 
insufficiency of evidence to support 
yerdict for plaintiff, on ground that 
there was ample evidence to warrant 
finding that defendants whose name 
appeared on truck had nothing to do 
with accident and were not responsible 
for accident.—Arnold v. Haskins, 147 
S.W.2d 469. od Sy d 

Neb. In action for injuries sustained 
by motorist when automobile collided 
head on with truck, wherein motorist 
and truck driver each contended that 
the other was on the wrong side of 
the highway, evidence sustained trial 
eourt’s holding that there was a_ rea- 
sonable dispute as to the pertinent 
physical facts, and that therefore there 
was no necessity for application of the 
rule that where the verdict of a jury 
is opposed to the undisputed physical 
facts, or is in flat contradiction of 
recognized physical laws, it will be set 
aside.—Moore v. Krejci, 297 N.W. 913. 

N.Y.App.Div. Where findings of jury 
in favor of village in personal injury 
action against village were amply sup- 
ported by. the evidence, trial justice 
was not justified in setting aside jury’s 
verdict and substituting his own con- 
clusions in place of those reached by 
the jury.—Croner vy. Village of Monti- 
cello, 26 N.Y.S.2d 63, 261 App.Div. 360. 

N.D. A motion for a new trial on 
the ground of insufficiency of the evi- 
dence to sustain the verdict is addressed 
to the trial court’s sound discretion, 
but such discretion is a judicial dis- 
cretion, and if the record shows that 
the evidence in support of the verdict 
is insufficient to sustain the verdict, the 


motion should be granted.—Hart v. 
Rigler, 295 NW. 308. 

N.D. In action for injuries sus- 
tained in collision between plaintiff’s 


automobile and defendant’s road grad- 
er, wherein there was conflicting evi- 
dence on issue of contributory negli- 
gence, but the trial court felt that the 
jury. which found for plaintiff, was con- 
fused concerning merits and strength 
of the defense of contributory negli- 
gence, the granting of new trial to 
the defendant because of the unsatis- 
factory nature of the evidence was not 
abuse of discretion.—La Bree v. Dakota 
Tractor & Equipment Co., 295 N.W. 
313. é 

N.D. Granting of new trial on 
ground of insufficiency of evidence 
rests largely in sound discretion of tri- 
al court, and such discretion will not 
be disturbed on appeal unless it has 
been manifestly abused.—Durick  v. 
Winters, 296 N.W. 744. 

Pa.Com.Pl. Where the question of 
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the negligence of the defendant’s em- 
ployee is one for the jury and there is 
ample evidence to support its verdict a 
new trial will not be awarded.—Water- 
house v. Willrich, 23 Hrie 52. 
Pa.Com.Pl. Plaintiff and defendant, 
driving their automobiles in opposite 
directions on public highway, collided; 
and each, with his witness, testified 
the other was driving on wrong side 
of road, but evidence of highway pa- 
trolman and tracks of machine indi- 
eated that defendant was on the wrong 
side. Patrolman further stated that de- 
fendant “smelled strongly of alcohol,” 
but the physician who examined him 
refused to state that he was _ intoxi- 
cated and one witness for defendant 
admitted he had been guilty of three 
felonies, To question of Court at end 
of charge as to whether counsel for 
either party wished Court to charge 
the jury as to any particular point, 
there was no suggestion made or ex- 
ception entered.. On verdict for plain- 
tiff, defendant moved for new trial. 
Held, that rule for new trial will be re- 
fused as the evidence as to driving on 
the wrong side of highway was con- 
tradictory, it became a question of fact 
which was pronerly left to the jury. 
Parada v. Hampsey, 42 Lack.Jur. 


Pa.Com.Pl. Where two elder sons 
agreed with father that if he would 
convey farm property to them they 
would pay a sum certain to each of the 
younger sons when the latter arrived 
at maturity, and one of the younger 
failing to receive the agreed upon share 
brought suit, the defendant claiming he 
had paid in various indirect ways, and 
his recollection dim on important 
points, and jury finds for plaintiff, ver- 
dict being. proper and reasonable, no 
merit in motion for new trial and rule 
discharged.—_Gardecki vy. Gardecki, 34 
Luz.L.Reg.Rep. 85. 

Pa.Com.Pl. Where in suit for dam- 
ages for death of child by automobile, 
testimony showed that view of the child 
was hidden by a truck coming in the 
direction opposite from that which the 
defendant was traveling, and jury re- 
turned verdict for defendant, the case 
involving the pure question of fact, 
such verdict cannot be called pernicious 
or against law or. evidence. Verdict 
might have been found for the plaintiff 
as well. New trial refused.—Rutkowski 
v. Lavin, 34 Luz.L.Reg.Rep. 186. 

Pa.Com.Pl. Where evidence though 
not warranting binding instructions 
gave weight to defendant’s contention 
that plaintiff had automatically been 
suspended for failure to pay dues, 
new trial awarded.—Yatsko v. Sover- 


eign Camp, W., 35 Luz.L.Reg. 
Rep. 19. 
Pa.Com.Pl. Where alleged improper 


remarks not brought upon the record, 
and no motion for withdrawal of juror, 
and where verdict of jury is supported 
by testimony, new trial refused.—Davis 
Mill Work’ Co. v._North Sales Co., 35 
Luz.L.Reg.Rep. 80. 


Pa.Com.Pl. Where defendant 
charged in civil suit with being a hit- 
and-run driver, and with having struck 
the plaintiff while plaintiff was stand- 
ing on the highway, and defendant 
denies that he and his car were pres- 
ent at the time of the accident, and 
where jury finds for plaintiff, a new 
trial will be granted, although a motion 
for judgment non obstante veredicto 
will be refused, where there is evidence 
that defendant’s automobile was not the 
ear that struck the plaintiff, and.where 
the only important evidence for plain- 
tiff is that defendant’s car was in the 
vicinity of the accident at the time it oc- 
curred and that a wisp of colored wool, 
similar to that in a sweater worn by 
plaintiff at the time of the accident, 
was found the next day on one of the 
front lamps of defendant’s automobile. 
—Epler v. Travis, 56 Montg. 365. 

Pa.Com.Ph Where the question of 
negligence of the defendant and con- 
tributory negligence of the plaintiff 


-were fully and properly submitted to 


the jury under full instructions from 
the Court, the verdict, being in aecord- 
ance with the law and the evidence, 
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should not. be set aside.—Meholiff vy. 
River Transit Co., 21 Wash. 187, mod- — 
ified 20 A.2d 762, 342 Pa. 394. ‘ 
S.C. In automobile guest’s action 
against host for injuries sustained in 
intersectional collision, evidence was — 
ample to warrant jury in finding that 
driver of other automobile was neither 
negligent nor reckless, but that he had 
the right of way and was driving at ~— 
a moderate and proper rate of speed sf 
and justified denial of new trial sought fg 
on ground that testimony was suscep- . 
tible of but an inference that injuries 
were due to negligence of the other ~~ 
driver, Code 1922, § 5908.—Cummings 
v. Tweed, 10 8.B.2d 322,195 S.C. 1738. ~ 
8.D. A new trial was properly grant- 
ed in action to specifically enforce oral 
contract to will property to deceased’s 
divorced wife on ground that evidence 
was insufficient to clearly and satis-_ oy 
factorily prove the material terms of 
alleged contract.—Troutman vy. Bock, iy 
295 N.W. 637. ; d vi 
vt. A motion to set a verdict aside 
as being contrary to the evidence is  — 
addressed to the court’s discretion, — 
whereas one based on the ground that — 
there is no evidence to sunport it pre- 
sents a question of law.—Cote v. Boise, 
16 A.2d 175. : Nien ae <9 yl 
Grounds of defendant’s motion to set — 
aside a verdict for plaintiff in action 
to recover damages to his automobile — 
that there was no evidence on which a 
verdict. for $200 could be predicated, 
that plaintiff failed to establish any 
damages sustained in the case, and that Me 
amount of verdict was the result of Ny. 
passion, bias, and prejudice, and was © 
wholly unsupported by the evidence,: 
constituted a claim that there was no 
evidence to support the verdict and 
presented questions of law.—Cote v. 
Boise, 16 A.2d 175. ere 


Wash. 


of discretion where testimony is in di- 
rect conflict and presents questions for 
the jury.—White’s. ‘Trucking Co. vy. ~~ 
Kuney, 104 P.2da 587. Ua ees 
Wis. In administrator’s action 
against bank and its cashier to re- 
cover value of decedent’s bonds al- — 
legedly fraudulently converted by de- 
fendants, where evidence regarding 
mental capacity of decedent at time — 
she executed instrument purporting to 
loan bonds to cashier for thirty days, 
and instrument authorizing bank to de- 
liver bonds to cashier’ and to release 
bank from all liability on account of | 
delivery of such bonds, was very weak, 
it was within province of court to ; 
grant, in the interest of justice, the  — 
cashier’s motion for a new trial.—Gul- | 
brandsen vy. Chaseburg State Bank, 295 — 
N.W. 729, 236 Wis. 391. 
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Conn. Where trial court stated. in a 
patient’s personal injury action against 
hospital that it would submit case on- 
ly on count of ‘complaint charging neg- | 
ligent employment of unfit employees, th 
but that count included by reference 
allegations of count setting up a con- © 
tract to care for patient and its breach 
by injury through negligence of serv- 
ants, agents, and employees, and the : 
distinct causes of action raised by both + 
counts were submitted to the jury, hos- 
pital, if it wished to protect itself 
against the effect of a general verdict, 
should have submitted interrogatories, 
and in absence of submission of inter- 
rogatories from which the ground on 
which the general verdict was rendered 
could be ascertained, the verdict was 
required to stand.—Lorene v. Hartford 
Hospital, 15 A.2d 313, 127 Conn. 194. 


§ 145 

Tex.Civ.App. Where issue regarding 
whether there was an oral agreement 
between plaintiff and defendant that 
plaintiff should, in addition to one-half 
of one-eighth royalty, have an addi- 
tional overriding royalty of one-eighth 
of eight-eighths in the mineral lease 
was properly submitted to jury, neither 
the trial court nor appellate court had 
authority to substitute its own opinion 
upon such fact issues for that of the 
jury.—Raynes v. Germany, 144 8.W.2d 
981, ‘ 
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a vor of plaintiff should have been 
aside and new trial 
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Tex.Civ.App. In action for 
six-year-old boy who ran across street 
and was struck by truck, evidence war- 
santed new trial for failure to submit 
issue of ‘discovered peril’, on ground 
that truck driver, realizing peril of boy, 
in exercise of ordinary care, should 
‘have blown his horn and should have 
reduced speed of truck and should have 
turned to right after boy was in street. 
—Short v. Nehi Bottling Co., 145 S.W. 
2d 684, 

Tex.Civ.App. In action for personal 
injuries sustained when truck driven 
by plaintiff collided with defendant’s 
street car at intersection, verdict in bi 
se 
granted, where 
plaintiff's theory of discovered peril was 
not sufficiently pleaded or submitted 
to support judgment in favor of plain- 

tiff based on such theory, and answer 

to special issue, inquiring whether 
plaintiff failed to turn right after dis- 
covering presence of street car was 
manifestly wrong and prevented con- 
sideration of other issues complemen- 
tary of such issue as constituting a 
ground of defense based on contribu- 


fory negligence.—Dallas Railway & 
_ Terminal Co. v. Bishop, 153 S.W.2d 
298. ‘ 
Wis. In automobile guest’s action 


against host and his insurer for in- 
juries sustained in head-on collision, in 
view of jury’s finding that host was 
_ causally negligent in failing to: keep 
proper lookout and in failing to keep 
automobile in proper lane, guest was 


entitled to judgment against host and 


- his insurer, and court erred, as a-mat- 


ter of law, in granting new trial on 
ground that jury had not determined 


whether host failed to exercise ordinary 
care which increased danger or added a 
new one to those which guest assumed 
on entering automobile, and guest was 
entitled to reversal of the order.—Tracy 
v. Malmstadt, 296 N.W. 87, 236 Wis. 


. 


Cal.App. In insured’s action against 
daughter and beneficiary of life policy 
to recover possession of policy, wherein 
daughter claimed that policy was given 
to her under agreement whereby she 
was to furnish insured with home 
rent free and filed counterclaim to 

recover rental value of property, where 


_ there was substantial conflict in evi- 


dence regarding manner in which 
daughter obtained possession of policy 
and regarding existence of the agree- 
ment, the trial court was well within 
its rights in setting aside its previous 
determination denying relief to either 
party by granting a new trial.—Beal v. 
Dunn, 113 P.2d 242. 

Cal.App. Under statute relating to 
powers of trial court on motion for 
new trial in a cause tried without a 
jury; court deeming itself mistaken as 
to its previous view of the evidence 
or in the application thereto of the 
law, can set aside previous findings and 
the judgment predicated thereon. Code 
Civ.Proc. § 662.—Clarke y. Fiedler, 113 
P.2d 275. 

Idaho. The rule that where there is 
a substantial conflict in the evidence, 
verdict of a jury or findings of the 
court will not be set aside on appeal, 
does not apply to a trial court on an 
application for a new trial.—MacDonald 
vy. Ogan, 104 P.2d 1106. 

Ind.App. The correctness of trial 
court’s decision as announced in its 
conclusions of law cannot be challenged 
through medium of motion, for new 
trial—Minter vy. Bittler, 29 N.E.2d 799. 

The correctness of trial court’s con- 
elusions of law upon facts found can- 
not be presented for review under a 
motion for new trial.—Minter y. Bittler, 
29 N.H.2d 799. 


Ind.App. ‘‘Decision’’, as used in stat- 
ute providing that new trial may be 
granted when verdict or decision is not 
sustained by sufficient evidence or is 
contrary to law, does not refer to judg- 
ment but has reference to finding when 
trial is by court. Burns’ Ann.St. § 2- 


2401, subd. 6.—Edwards y. Wieden- 
haupt, 32 N.H.2d 106. 
Mass. A judge sitting without a 


: death of 
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jury need not entertain a motion for 
a new trial based on ground that find-. 
ing was against evidence, or weight of 
evidence, and a motion for a new trial, 
or to vacate a judgment, need not be 
entertained when based on alleged er- 
rors of law, that either were raised, 
or could have been raised, at the trial. 
—Peterson v. RODS ODS 29 N.W.2d 140. 
Ariz. Conflicting evidence as to ex- 
tent of motorist’s injuries in automo- 
pie collision presented a question for 
ury, 


and it~was not for trial court 
nor for appellate court on appeal to de- 
termine amount of money which would 
compensate plaintiff for his injuries.— 
Keen v. Clarkson, 108 P.2d 573. 

Ga.App. That certain items sought 
to be recovered in suit on open account 
were barred by limitations was not 
sufficient reason to dismiss or set aside 
verdict or verdict and judgment on 
motion by defendant after verdict or 
after verdict and judgment. Code 1933, 
§ 3-706.—Underwood y. American Book 
Co,, 12. 'S:H.2d 467, 

Mo.App. Approval by trial judge of 
verdict for $5,000 in action for breach 
of promise to marry, aggravated by 
seduction, was not an abuse of discre- 
Opa nee v. DeClue, 149 S.W.2d 

Mo.App. The question of damages in 
a case of libel or slander is peculiarly 
within province of jury, and unless 
damages are so unconscionable as to 
impress the court with its, injustice 
and thereby to induce the court to be- 
lieve that jury was actuated by preju- 
dice, partiality, or corruption, it rare- 
ly interferes with the verdict.—Loner- 
gan v. Love, 150 S.W.2d 534. 

N.Y.App.Div. The trial court should 
not usurp the functions ‘of the jury 
in fixing the amount of damages in a 
negligence case, unless the verdict is 
capricious or the result of passion, 


prejudice or sympathy.—Jordan vy. 

vay 29. N.Y.S.2d 62, 262 .App.Div. 
§ 148 

Fla. A new trial should not be 


granted for excessive damages unless 
amount is such as to shock judicial 
conscience or to indicate that jury has 
been influenced unduly by passion or 
prejudice.—S. A, Freel Distributing Co. 
v. Lenox, 3 So.2d 157. 

The amount of damage rests solely 

within jury’s discretion subject to rule 
that a, new trial will be granted if 
amount is such as to shock judicial 
conscience or to indicate that jury 
has been influenced unduly by passion 
or prejudice.—S. A. Freel Distributing 
Co. v. Lenox, 3 So.2d 157. 
_ Ind.App. Excessiveness of damages 
is a proper assignment of reason in 
support of motion for new trial in a 
tort action—Shank Fireproof Ware- 
house Co, v. Harlan, 29 N.B.20 1003. 

§.C. The granting or refusing of a 
new trial absolute or a new trial nisi 
for excess in a verdict is a matter with- 
in discietion of circuit court.—Bowden 
v. Powell, 10 S.E.2d 8; 194 S.c. 482. 

S.C. Question whether new trial 
should be granted because verdict is 
excessive is matter which rests in sound 
discretion of trial judge.—Cummings 
v. Tweed, 10 8.H.2d 322, 195 S.C. 173. 

S.C. The trial judge, being familiar 
with the evidence, should in his sound 
discretion determine whether or not a 
verdict is excessive, which determina- 
tion is subject to review by the Su- 
preme Court for an abuse of discre- 
tion.—Neese v. Toms,'12 S.H.2d 859, 
196° 'S.Cs 6%: 


$.C. The granting of a new trial on 
the ground that a verdict is excessive 
is in the discretion of the trial judge, 
and his ruling thereon will not be dis- 
turbed unless it is shown that a ver- 
dict is wholly unsupported by the evi- 
dence, or is so excessive as to justify 
the inference that it was capricious, or 
influenced by passion, prejudice, or 
other considerations not found in the 
evidence.—South Carolina Public Sery- 
ice Authority v. Spearwant Liquidating 
Co., 13 S.H.2d 605. 

Utah. Under statute authorizing 
court to grant a new trial under certain 


conditions, excessiveness or inadequacy 


mah ert Rie 
of verdict may be an element in consid- — 
eration of question of disregard of in- ~ 
structions, or the evidence or misappre- 


hension of instructions, or as tending = 


to show verdict was influenced by pas- 
sion or prejudice, but court may not 
set up its opinion or judgment against 
that of jury based upon amount of ver- 
dict alone, unless amount is so dispro- 
portionate as to justify the inference 
that instructions or evidence were dis- 
regarded. Rev.St.1933, 104-40-7.—Sal- 
tas v. Affleck, 105 P.2d 176. 


; § 149. ; 

Cal.App. In three actions against 
county for injuries and deaths in auto-. 
mobile accident resulting from defect 
in highway, awarding new trials in 
two of the actions on ground of inade- 
quacy of damages was not an abuse of 
discretion, as against contention that 
inadequacy showed that verdicts were 
result of compromise.—Ohran vy. Yolo 
County, 104 P.2d 700. 

Kan. Where evidence disclosed that 
injuries caused by being dragged head 
down when airplane merry-go-round 
broke caused plaintiff to lose $400 
time, and there was evidence of pain 
and suffering, verdict awarding plain- 
tiff $1,000 did not disclose passion and ~ 
prejudice, notwithstanding no _ hospital 
or doctor’s bill was produced in evi- 


dence.—Atkinson y. Wiard, 109. P.2d 
160, 153 Kan. 96. 
Me. In personal injury actions, 


where damages were so excessively in- 
adequate as to indicate that jury may 
have made a compromise, but it was 
impossible to tell whether jury com- 
promised as to defendant’s liability or 
as to amount of damages awarded, or 
both, verdicts would be considered in- 
valid as a whole, and new trials would 
be. granted.—Chapman vy. Portland 
Country Club, 14 A.2d 500. 

Nev. Ine claim and delivery action 
wherein defendant filed a counterclaim, 
trial court did not commit error in 
granting a new trial, after a verdict for 
defendant on its counterclaim, where 
verdict was in excess of amount of 
damages claimed by defendant, and it 
appeared that verdict was reached with- 
out reference to pleadings, evidence and 
charges of the court considered togeth- 
er and construed as a whole.—Chiquita 
Mining Co. v. Fairbanks, Morse & Co., 
104 P.2d 191. 


Pa.Com.Pl. A verdict for $1000 in a 
case growing out of an automobile col- 
lision is not so excessive as to require 
a new trial where it is shown that 
the damage to _ plaintiff's vehicle 
amounted to $800 and:injuries to plain- 
tiff would require medical services.— 
Sabatelli v. Scull, 29 Del. 456. — 


S.C. In suit for willful failure of 
railroad company to stop its train at 
flag station so that plaintiffs might 
board train as passengers, a verdict 
awarding each plaintiff $5 actual dam- 
ages and $495 punitive damages was 
not so excessive as to warrant conclu- 
sion that circuit judge abused his dis- 
eretion in refusing a new trial.—Bow- 
rea y. Powell, 10 S.H.2d 8, 194 S.C. 


S.C. $4,700 damages for injuries as 
to which physician testified that case 
for broken bones and injuries of that 
character was the worst case that he 
had ever had were not so excessive that 
trial judge abused his discretion in al- 
lowing verdict to stand.—Cummings y, 
Tweed, 10 S:B.2d, 322, 195 S.C. 173. 

Utah. In action for death of son 
killed in automobile accident, where evi- 
dence disclosed that the son was about 
30 years of age having a life expec- 
taney of about 35 years and 3 months, 
was unmarried and had aided in the 
support of his father and family of 
eight children, five of whom were at 
home, and son was looked to more than 
other children who contributed to sup- 
port for payment of rent and general 
family maintenance during times of de- 
pression, and amount the father might 


- have received from son was speculative, 


trial court did not err in setting aside 
verdict for father for $800 and in 
granting a motion for new trial. Rey. 


re wv dS - st 


1933, 104-40-7 
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Vt. Where the only evidence on the 

amount of damage to plaintiff's auto- 

* mobile as result of accident showed 

‘ that it was from $275 to $325, but ad 
damnum in plaintiff's writ was $200, 
and the trial court instructed the jury 
that they-could not bring in a verdict 
for more than that amount, the court 
abused its discretion in granting de- 
fendant’s motion to set aside a ver- 
dict for plaintiff for $200 on the 
grounds that it was excessive and con- 


trary to the evidence—Cote y. Boise, 
16 A.2d 175. 
; § 152 
Cal.App. Inadequacy of damages 


may constitute a ground for granting 
“a new trial under statute specifying as 
a possible ground the insufficiency of 
the evidence to justify the verdict. 
Code Civ.Proec. § 657.—Bauman v. City 
and County of San Francisco, 108 P. 
2d 989. 

_ Cal.App. A new trial may be granted 
in the sound discretion of a trial judge 
for insufficiency of the evidence to sup- 
port a verdict or because it appears 
to have been rendered through passion 
or prejudice when the amount of dam- 
ages awarded is inadequate as well as 
when it is excessive.—Blackmore vy. 

> Brennan, 110 P.2d 723. 

Fla. At common law a motion for 
new trial for inadequacy of damages 
should not be granted but the general 

- rule now is that a verdict for grossly 
inadequate damages stands on the same 
ground as a verdict for excessive or 
extravagant damages and that a new 
trial may as readily be granted in one 
case as in the other.—Radiant Oil Co. 
vy. Herring, 200 So. 376. 

Verdicts will not be set aside for the 
mere reason that they are less than 
the court thinks they should be, but it 
must be shown that verdicts were in- 
duced by prejudice or passion, some 
misconception of the law or the evi- 
dence or failure to consider all the ele- 
ments of damage involved or the issues 
submitted, or to discharge duty as 
given by the court’s charge.—Radiant 
Oil Co. v. Herring, 200 So. 376. 

Motion for new trial for inadequacy 
-of verdict should be made on ground 
that verdict was induced by prejudice 
or passion or some misconception of 
the law or evidence or failure of jury 
to consider all the elements of damage 
involved or the issues submitted or to 
discharge their duty as given by the 
eourt’s charge, or upon all of such 
grounds, otherwise the motion will not 


stand.—Radiant Oil Co. y. Herring, 200 
So. 376. 
Fla. The amount of damage rests 


solely within jury’s discretion subject 
to rule that a new trial will be granted 
if amount is such as to shock judicial 
conscience or to indicate that jury has 
been influenced unduly by passion or 
prejudice._S. A. Freel Distributing Co. 
vy. Lenox, 3 So.2d, 157. 


Ill.App. Where it is obvious that a 
jury has failed to consider proper ele- 
ments of damages which have been 
clearly proved and have awarded plain- 
tiff wholly inadequate damages, a mo- 
tion for a new trial should be sus- 
tained by the trial court.—Montgom- 
ery v. Simon, 33 N.H.2d 642, 309 Ill. 
App. 516 

Iowa. The power of trial court to 
set aside a verdict, when manifestly in- 
consistent with the evidence and the 
result of misconception by the jury of 
their powers and duties, is as fully 
recognized where the verdict is inade- 
quate as where it is excessive.—Gilbert 
v. Kinnaird, 294 N.W: 272 


Neb. Where the amount of damages 
allowed by a jury is clearly inadequate 
under the evidence, it is error for the 
trial court to refuse to set aside such 


verdict.—Harper v. Young, 298 N.W. 
342, 
P Pa.Super. The granting of a new 


trial because of inadequacy of verdict 
is a matter largely within trial court’s 
discretion and will not be interfered 
with on appeal except for clear abuse 
of that discretion—Blickley v, Forney, 
18 A.2d 82, 143 Pa.Super. 26. 


“Saltas’ v. Affleck, 
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Pa.Super. The granting of new trial 
for inadequacy of verdict is a matter 
for sound discretion of trial court 
and its action will not be reversed ex- 
cept for clear abuse of such discretion, 
Tene Kae v. Grennan Bakeries, 21 A.2d 

Pa.Com.Pl. The Court will not dis- 
turb the verdict of a jury because of 
inadequacy unless it is so unreasonable 
as to bring conviction that it was in- 
fluenced by partiality or prejudice or 
some misconception of the law or the 
evidence in the case.—Karll v. Knotek, 
19 Leh.L.J. 79. 

Pa.Com.Pl]. The Court will not dis- 
turb the verdict of a jury because of 
inadequacy unless it is so unreasonable 
as to bring conviction that it was in- 
fluenced by partiality or prejudice or 
some misconception of the law or the 
evidence in the case.—Ziegler vy. Davis, 
OP Weh\ usd en ode 
_ Pa.Com.Pl. It is the duty of the trial 
judge to award a new trial where the 
verdict of a jury is grossly inadequate. 
—Blickley v. Forney, 7 Sch.Reg. 195. 

Utah. Under statute authorizing 
court to grant a new trial under certain 
conditions, excessiveness or inadequacy 
of verdict may be an element in con- 
sideration of question of disregard of 
instructions, or the evidence or misap- 
prehension of instructions, or as tend- 
ing to show verdict was influenced by 
passion or prejudice, but court may 
not set up its opinion or judgment 
against that of jury based upon amount 
of verdict alone, unless amount is so 
disproportionate as to justify the in- 
ference that instructions or. evidence 
were disregarded. Rev.St.1933, 104-40- 
7.—Saltas v. Affleck, 105 P.2d 176. 

Va. Although verdict for whole 
amount claimed by defendant on _ set- 
off might have been justified by evi- 
dence, verdict could not be disturbed 
on motion of plaintiff on ground that 
it was less than the amount proven by 
defendant.—John H. Maclin Peanut Co. 
y. Pretlow & Co., 11 S.E.2d 607. 


§ 153 

Cal.App. Evidence that child suf- 
fered a badly fractured skull, that 
after injury child was unable to talk 
and had paresis of the right side, that 
portions of skull were so shattered that 
they could not be replaced, that at 
time of trial child still suffered from 
headaches, that her co-ordination had 
been affected and that she perspired a 
great deal, warranted granting of new 
trial on issue of damages only, for in- 
adequacy of $1,500 verdict. Code Civ. 
Proc. § 657.—Bauman v. City and 
County of San Francisco, 108 P.2d 989. 


Conn, Evidence indicating that plain- 
tiff had average weekly wage of 
$40, was unable to work for two 


months, and incurred reasonable medi- 
cal bills of $60, and possibility that 
jury confused plaintiff with other 
plaintiffs in six cases tried together, 
authorized setting aside verdict of $160 
as inadequate.—Scareello v. Town of 
Greenwich, 17 A.2d 523, 127 Conn. 464. 

Ga.App. FEvidence demanded finding 
that persons who cut crossties from 
plaintiff's land during pendency of suit 
against them and sold ties to defend- 
ant railroad were ‘willful trespassers” 
within code section which fixes meas- 
ure of damages in such a case, and 
hence denial of new trial after verdict 
for plaintiff based on theory that tres- 
pass was innocent, which denied recov- 
ery of greater damages allowable in 
cases where trespass is willful, was 
error. Code, § 105-2013.—Zugar_ y. 
Tennessee, A. & G. Ry. Co., 16 S.H.2d 
149. ‘ 

Til.App. In action for injuries, where 
jury fails to take into consideration 
proper elements of damages which have 
been clearly proven, a new trial should 
be awarded.—Parke v. Lopez, 29 N.H.2d 
30, 306 Ill.App. 486. 

Where jury in action for injuries 
arising out of an automobile collision 
were instructed what elements to take 
into consideration in assessing damages 
if they found the issues in favor of 
the plaintiffs and jury failed to follow 
the instructions, and damages assessed 
were inadequate, trial court properly 


oP ae © 


a= AS 153 Fahy 
granted plaintiffs a new trial.-Parke 
Pere 29 N.H.2d 30, 306 ‘T.App.- / 


IlLApp. $2,000 awarded man 55 — 
years of age for serious general in- ~ 
juries including broken nose, frac- 
tured skull and vertebra resulting in 
partial paralysis of right leg, requiring 
expenditure of $606.05 for doctors and 
nurse and resulting in loss of earnings — 
and income of $1,090 was so inadequate — 
as to require a new trial.—Montgomery — 
Be 33 N.B.2d 642, 309 IllApp. 


3 oe 
Iowa. Where jury returned verdict — 
for $150 damages to 10-year-old boy» | 
for injuries including multiple lacera- 
tions about skull, one of which was ‘ss 
a deep ragged cut going down to 
the bone over the eye causing the © 
upper eyelid and brow to drop down ~ 
over the eye, and a fracture of the © 
femur which required operations to re- — 
duce the fracture and resulted in leg 
being permanently shortened one-half be 
to three-fourths inch, action of court — 

in setting aside verdict as inadequate :. 
and granting new trial was not an 
abuse of discretion—Gilbert yv. Kin- vk 
naird, 294 N.W. 272. yi 

Mo.App. Where plaintiff brought ac- 
tion for personal injuries and property 
damage alleged to have been sustained = 
when defendant drove her automobile 
into rear-end of plaintiff's wagon, and — 
undisputed evidence showed that plain- 
tiff's property damage was approxi- | 
mately $470 and that plaintiff incurred 
hospital and medical bills in an amount — 
of $288, a verdict awarding plaintiff — 
$100 for property damage and $150- vf 
for personal injuries was so inadequate 
as to require a new trial—Hnglish v. 
Thrower, 146 S.W.2d 667. 

Mo.App. Where there was ample evi- ~— 
dence in personal injury action to go ~ 
to jury on questions of defendant’s 
negligence, and _ plaintiff’s contributory — 
negligence, and doctor testified that vm 
injuries to plaintiff’s hand were perma- 
nent, trial court did not abuse its dis- ag 
cretion in granting a new trial on ° 
ground that verdict for plaintiff for 
$175 was inadequate.—Sanders vy. Har- i, 
vey, 152 S.W.2d 214. pee 

Pa.Super. 


ua 
i. 


In action by child and its © 
parents for negligent operation of truck ~ 
which struck child, granting of new ~ 
trial to parents for inadequacy of $400 
verdiet was upheld where hospital and — 
doctor bills to date of trial, without ~ 
interest, amounted to $398, and there Wy 
was reasonable probability that they . 
would be increased by date of next r 
trial—Gettemy v. Grennan Bakeries, 21 _ 
A.2d 465. : ( 28 

Pa.Com.Pl. Here the Court refused to 
set aside (1) a verdict of $348.75 \in 
negligent action when hospital and 
doctor bills of the plaintiff husband 
totalled $596.70, and (2) a verdict of 
$100. for pain and suffering of the 
plaintiff wife—Karll y. Knotek, 19 Leh. A 
Ldn, 09s 5, 

Pa.Com.Pl. Here a practicing den- 
tist was injured so as to be unable to 
follow his dental practice for: three 
weeks and sustained a loss of function- 
ing power of approximately 20% in 
the left arm. The jury allowed actual 
medical expenses of $304.00 and $1000.- 
00 for suffering and loss of earnings. 
There was evidence that the Doctor's 
earnings had increased since the acci- 
dent and that the Doctor failed to ex- 
ercise although his physician advised 
exercise as the best cure for his con- 
dition. The Court refused to upset the 
verdict.—Ziegler v. Davis, 19 Leh.L,J. 
81. 


Pa.Com.Pl. In an_ action for negli- 
gence, the jury rendered a verdict in 
the exact amount claimed by plaintiff 
on’ certain items, including loss of 
wages, doctor bill and an estimate for 
a corrective operation, and apparently 
excluded the item of pain and suffering. 
The court concluded that the jury had 
ignored a substantial and undisputed 
element of damages and granted a 
new trial because the nature of the ver- 
dict showed the jury had not properly 


functioned in its assessment of dam- 
ages.—Kosanoyich v. Kosanovich, 21 
Wash. 32 


: “ § 154 

Cal.App. Where the trial court found 
that the damages awarded for wroug- 
ful death were inadequate, the court 
did not abuse its discretion in grant- 
ing plaintiff's motion for new trial on 
the ground of insufficiency of the evi- 
dence; the rule that to warrant a 
new trial the award of damages must 
be so erroneous as to shock the 
conscience applying only to excessive 
damages. Code Civ.Proc. § 657.—Hof- 
fart v. Honig, 106 P.2d 630. ‘ 

The trial court did not abuse its 
discretion in granting a new trial on 
the ground of inadequacy of a verdict 
awarding only $5,000 damages for the 
negligent killing of a man 26 years of 
age, who left a surviving wife and 
—ehild.—Hoffart sete ae 106 P.2d 630. 


Minn. A motion for new trial based 
on newly discovered evidence or on 
accident and surprise is addressed to 
sound discretion of trial court, and or- 
der denying motion will not be dis- 
turbed by Supreme Court unless there 
is clear abuse of such discretion.— 
- Walencia v. Markham Co-op. Ass'n, 297 


‘a 
160 


NW. 736 


: § 

 &.I. The fact that defendant’s coun- 
sel felt that plaintiff's evidence was 
so weak that a verdict must necessarily 
be directed in defendant’s favor and 
consequently withheld certain evidence 
does not entitle defendant to a new 
trial in case defendant's counsel was 
- mistaken.—Goff v. Craft’s, Inc., 20 A.2d 
520, reargument denied 21 A.2d 10. 


161 

> Ga, “Fraud” Sion as will authorize 
the setting aside of verdict is fraud 
of opponent or his counsel, and movant 
cannot ayail herself of the misconduct 
of her own counsel to annul the ver- 
dict.—Ketchem v. Ketchem, 11 S.BE.2d 
Mec ooy lok. Gal, 140) 


4 § 164 

- Pa.Com.Pl. <A court will be reluc- 
_ tant to grant a new trial, following a 
verdict for defendant on a _ counter- 
- claim, on the ground that plaintiff was 
unable to attend the trial because of 
- illness, where, an application for a 
- continuance on that ground having 
been made the day before the trial, 
; plaintiff's attorney was ordered to pre- 
sent a medical certificate as to his 
‘elient’s illness and failed to do _ so, 
where no such. certificate was in fact 
- produced until long after the trial, and 
--- ~where other circumstances render it 
- doubtful whether plaintiff was in fact 
~~ so ill as to be unable to attend the 
trial—Meehan v. Babbitt, 40 D. & C. 


367. 
§ 168 

Cal.App. Fact that illness of paten- 
tee, who brought action on note and 
mortgage executed by owner of smelter 
in connection with contract with paten- 
tee granting owner exclusive use of 
patented process, precluded investiga- 
tion of conduct of owner after date of 
service by patentee of notice of can- 
eellation of license, with reference to 
ascertaining whether the owner ac- 
quiesced in cancellation of the license, 
did not authorize granting of new trial 


fi to patentee.—Kekich v. Blum, 111 P.2d 
m 411. 

§ 171 
f Cal.App. Where testimony of de- 
fendants .at trial indicated that they 


ty understood and intelligently answered 
. all questions propounded, trial court 
did not abuse its discretion in over- 
ruling defendants’ motion for new trial 
on ground that their attorney was un- 
& able fairly to present their defense be- 
‘ cause of defendants’ inability to under- 
ui stand or speak English, where same 
ut) attorney had conducied trial through- 
, out and defendants’ knowledge or lack 
ot knowledge of English must have 
been apparent from the beginning.— 
Forman v. Goldberg, 108 P.2d 983. 
K N.Y.Dom.Rel.Ct. Where defendant 
sought rehearing on ground that order 


‘ was entered without defendant having 
been represented by counsel, the court 
would assume that there had been a 


compliance with statute requiring that 
respondent in a petition in the Domes- 
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NEW TRIAL 
tie Relations Court of the City of New 
York be advised of his rights, and that 
the defendant was informed of his 
right to be represented by, counsel. 
Laws 19338, c. 482, 131,—Camhi v. 
Camhi, 25- od fies a 

1 


Ga. Trial court did not err in over- 
ruling defendant’s motion for new 
trial in suit involving boundary line, 
on ground of newly discovered evidence 
which would allegedly disprove plain- 
tiff’s contention that certain iron stake 
was the key in determining the correct 
boundary line, and on ground that be- 
fore the trial neither defendant nor 
his counsel knew, or with proper dili- 
gence could have known, that plaintiff 
would rely on the iron stake, where, 
at an interlocutory hearing that oe- 
curred some time in advance of trial, 
plaintiff had testified fully in the pres- 
ence of the defendant and his counsel 
with respect to his claim.—Stevens y. 
Calder, 10 S.H.2d oy 190 Ga. 745. 

1 


§ 

Minn. In action for injuries sus- 
tained by motorist in automobile ac- 
cident, refusal to grant motorist’s mo- 
tion for new trial on ground of sur- 
prise at testimony of eye specialist 
that motorist had blind spots in vision 
and that in certain positions of the 
eye she could not see approaching 
vehicle at distance of 40 feet, and that 
other eye specialists would testify that 
blind spots did not disturb motorist’s 
vision and that she could see approach- 
ing vehicles at distance of+ several 
blocks, was not abuse of discretion, 
since trial court could better deter- 
mine effect of the first specialist’s tes- 
timony on jury’s verdict, and whether 
testimony of the other specialists would 
change result.—Valencia v. Markham 
Co-op. Ass’n, 297 N.W. 736. 

Okl. Where all facts, about which 
witness testified falsely at trial, were 
subjects of inquiry covered by other 
witnesses, and trial court properly in- 
structed jury that they were sole 
judges of facts proved, witnesses’ credi- 
bility, and weight and value of their 
testimony, court did not abuse dis- 
eretion in denying motion for new trial 
on ground that verdict was based on 
perjured testimony.—Kurn vy. Freeman, 
113 P.2d 194. 

§ 186 


Mo.App. In personal injury suit, 
wherein there was no evidence that 
plaintiff knew or was told that her 
right ovary was removed during op- 
eration for appendicitis, hospital rec- 
ords disclosed that she was brought to 
hospital with admission diagnosis of 
sub-acute appendicitis following only 
four days’ discomfort with pains and 
tenderness in right lower quadrant of 
her abdomen, and she was admittedly 
co-operative and made no attempt to 
conceal anything from doctor when ex- 
amined before trial, trial court did not 
abuse its discretion in denying defend- 
ant’s motion for new trial on ground 
of plaintiff's perjury in testifving that 
operation was for appendicitis only. 
Mo.St.Ann. § 1002, p. 1264.—Carson v. 
Hagist, 143 S.W.2d 355. 


§ 194 
Mich, Where it did not appear that 
diligent efforts had been made to se- 
eure attendance of absent witnesses 
and no delay or continuance had been 
asked for and depositions of the wit- 
nesses had not been taken, circuit 
judge’s refusal of a rehearing based 
on affidavits consisting largely of a re- 
iteration of former testimony was not 
error.—Chapin vy. Cullis, 299 N.W. 824. 
299, Mich. 101. 
§ 206 


Okl. A party who takes no steps to 
continue or delay a trial to protect 
his interests when he is surprised at 
the trial may not after an adverse 
decision obtain a new trial on account 
of such surprise, as against the dis- 
cretionary judgment of the trial court 
thereon.—Fairmont Creamery Co, vy. 
Marshall, 105 P.2d 778. } 

Tex.Civ.App. In trespass to try title 
action tried on agreed stipulations en- 
tered into between counsel, where stip- 
ulations were made nearly two years 
before trial and no relief was sought 


from them even afte 


r plaintiff was 


aware of disastrous effect of stipula-— 


tions, refusal to grant a new trial to 
afford an opportunity to plaintiff to 
move for relief from the stipulations 
was not error.—Wilson v. West, 
S.W.2d 1026, error dismissed, judgment 
correct. 

214 ‘ 


§ 

Ga. Where the verdict was the only 
verdict that could legally have been 
rendered, trial court erred in granting 
a new trial on ground that the losing 
party and his sole counsel were invol- 


untarily absent from the court room 


at the time of the rendition of the 
verdict, through no fault of their own. 
—Peavey v. Crawford, 15 S.H.2d 418. 


Mich. Where it did not appear that | 


diligent efforts had been made to se- 
cure attendance of absent witnesses 
and no delay or continuance had been 
asked for and depositions of the wit- 
nesses had not been taken, circuit 
judge’s refusal of a rehearing based 
on -affidavits consisting largely of a 
reiteration of former testimony was 
not. error.—Chapin vy. Cullis, 299 N.W. 
824, 299 Mich. 101. 


§ 216 

Mass. A motion for new trial on 
ground of newly discovered evidence is 
addressed to trial judge’s sound judi- 
cial discretion.—_In re White, 33 N.E. 
2d 969; 304 Mass. 677. 

Minn. A motion for new trial based 
on newly discovered evidence or on ac- 
cident and surprise is addressed to 
sound discretion of trial court, and 
order denying motion will not be dis- 
turbed by Supreme Court unless there 
is clear abuse of such discretion.— 
Valencia v. Markham Co-op. Ass’n, 297 
N.W. 736, 

In motorist’s action against owner 
and driver of truck for injuries sus- 
tained in collision, denial of motorist’s 
motion for new trial for alleged newly 
discovered evidence relating to wheth- 
er motorist stopped at intersection and 
speed of truck and manner in which 
truck hit automobile and movement of 
truck after collision and truck driver’s 
admission of fault immediately after 
collision was not abuse of discretion, 
where such evidence was for the most 
part contradictory and impeaching of 
evidence of owner and driver of truck, 
and motorist did not exercise reason- 
able diligence in discovering such evi- 
dence before trial.—Valencia v. Mark- 
ham Co-op. Ass’n, 297 N.W. 736. 


Neb. Application for new trial on 


ground of newly discovered evidence 
is addressed to the sound judicial dis- 
cretion of the trial court, and its rul- 
ing thereon will not be disturbed un- 
less an abuse of discretion is shown. 
—Reinsch v. Pacifie Mut. Life Ins. Co. 
of California, 299 N.W. 6382. 

N.Y.App.Div. In personal injury ac- 
tion, denial of defendant’s motion for 
new trial for newly discovered evidence 
regarding plaintiff's earnings, and 
whether plaintiff was on relief, was 
proper, where there was nothing in 
the papers that convinced the court 
that with due diligence the facts could 
not have been found out before trial, 
and there was nothing to warrant the 
court in finding that if a new trial 
was granted the result would be dif- 
ferent or that the new evidence would 
in any way change the result.—Cas- 
sab v. Hees, 27 N.Y.S.2d 179, 261 App. 
Div. 1115. 


N.Y.Sup. Plaintiffs’ motion for a new 
trial, in consolidated actions, on ground 
of newly discovered evidence, after jury 
had brought in a verdict of ‘‘no cause”, 
was denied, where Supreme Court was 
not convinced from moving papers and 
answering affidavits that the three wit- 
nesses how sought to be sworn could 
not haye been discovered with reason- 


able diligence before first trial, or that 


testimony of such witnesses would 
change result of the verdict.—Barlow 
v. Husted, 21 N.Y.8.2d 451, affirmed 
20 N.Y.S.2d 1013, reargument denied 
23 N.Y.S.2d 197. 

Pa.Com.Pl. In order to secure a new 
trial on the ground of after-discovered 
evidence, it must be shown (1) that it 
was through no fault nor neglect of 


ha ce such neki sy that’ 
evidence was not produced at the 


-missible and material, and (3) that the 
evidence is so convincing as to make it 
probable that in another trial it would 
bring about a different verdict.—Dav- 
anzo v. Spickler, 28 North. 46. 
- Tex.Civ.App. In action for injuries 
sustained by bus passenger when spin- 
dle broke, alleged newly discovered evi- 
dence consisting of opinion or infer- 
ence of mechanic based on inspection 
of broken end of spindle did not war- 
rant new trial, where spindle was avail- 
able for inspection prior to and at 
time of trial, and such evidence would 
have been merely cumulative—Walker 
v. City Service Taxi & Bus, 142 S.W. 
2d ons error dismissed, judgment cor- 
rect. 

Tex.Civ.App. A party, who seeks a 
new trial on the ground of ‘newly 
discovered evidence’, must satisfy court 
that the evidence has come to his 
knowledge since the original trial, that 
failure sooner to discover evidence was 
not due to the party’s want of due 
diligence, that such evidence is not 
cumulative, and that such evidence is 
so material that it would probably 
produce a different verdict if a new 
trial were granted.—Texas Employers 
Ins. Ass’n v. Moser, 152 S.W.2d 390. 

Tex.Civ.App. Motion for new trial 
on ground of newly discovered evidence 
is addressed to sound discretion of 
trial court, action of which will not 
be disturbed unless it appears that 
there has been abuse of discretion.— 
Courreges v. System Freight Service, 
152 S.W.2d 841, 

Tex.€iv.App. Where the party seek- 
ing a new trial on ground of newly 
discovered evidence did not show due 
diligence in connection with the motion 
for new trial, and the newly discovered 
evidence was not shown to require the 
rendition of any judgment different 
from that which was rendered, trial 
court did not abuse its sound discre- 
tion in denying the motion.—Hartman 
v. Engler, 153 S.W.2d 598. 

Wash. Motions for new trial or for 
reopening the case, upon ground of 
newly discovered evidence, are ad- 
dressed to sound discretion of trial 
court and the exercise of that discre- 
tion will not be disturbed except for 
manifest abuse.—Strong v. Sunset Cop- 
per Co., 114 P.2d 526. 


§ 218 

Ark. In action by intending passen- 
ger against railroad for injuries sus- 
tained in fall into a cistern, trial court 
properly denied motion for new trial 
on ground of “newly discovered evi- 
dence” of a witness who claimed to 
have seen the passenger get into the 
cistern rather than fall into the cistern, 
where the witness admitted that she 
told station agent what she. claimed 
she saw, and just before the trial the 
witness told her story to railroad’s 
ejaim agent and ,another employee.— 
Missouri Pac. Cosav. Ball,41 450-8, 
W.2d 716. 

Cal.App. In action to recover bal- 
ance due on note after sale of real 
property under power contained in 
deed of trust, where counsel for de- 
fendants did not take advantage of 
offer by plaintiff's counsel that copy 
of trust agreement be received in evi- 
dence, motion for new trial on ground 
of newly discovered evidence consist- 
ing of the trust agreement was proper- 
ly denied.—Title Insurance & Trust Co. 
v. Graham, 112 P.2d 935. 


Ga.App. Trial court did not err in 
refusing to grant a new trial on ground 
of newly discovered evidence where 
affidavits warranted finding that new 
witness was not worthy of credit and 
belief, that defendant had not used due 
diligence, and that alleged newly dis- 
covered evidence was not in fact newly 
discovered, but that a certain new wit- 
ness by whom facts could be proved 
was unknown until after trial.—Wat- 
son v. State.10 S.B.2d 717. 

N.H. At law a new trial will not be 
granted for newly discovered. evidence 
where the party or his counsel knew, 
or ought to have known, of the exist- 


first trial, (2) that. the evidence is ad-— 


NEW TRIAL 


ence of the evidence before trial was 
closed.—Perley y. Roberts, 18 A.2d 385. 

Pa.Com.P!I. The testimony of the wit- 
ness who was in court at the time of 
the trial is not such after discovered 
evidence as will entitle a party to a 
aa trial—Conway v. Grim, 54 York 


Tenn. App. Trial court did not abuse 


his discretion in denying a new trial. 


on ground of newly discovered testi- 
mony of defendant’s witness to explain 
more fully what witness meant by 
some of the testimony in his deposi- 
tion taken more than ten days before 
trial of the case, with reference to 
photographs of machine involved in 
death of plaintiffs’ child, since the testi- 


mony was not “newly discovered evi- 
dence’.—Rea Const. Co. v. Lane, 152 
S.W.2d 1038. 


§ 220 
Okl. Where plaintiff, as first witness, 
in personal injury action, testified to 
facts concerning operations performed 
on him by a certain physician, but de- 
fendants made no attempt whatsoever 
to continue or delay the case in order 
to get the physician’s testimony, and 
speculated on the jury’s verdict being 
favorable to them on the question of 
liability, and, when the verdict was re- 
turned in favor of \the plaintiff, they 
obtained the physician’s deposition to 
use in support of motion for new trial 
on grounds of newly discovered evi- 
dence, the trial court properly denied 
the motion.—Fairmont Creamery Co. v. 

Marshall, 105 P.2da 778. 


§ 222 

Ala.App. A new trial on ground of 
newly discovered evidence relating to 
the general reputation of the defend- 
ant was properly denied, where rele- 
vancy of such evidence must have been 
known to plaintiff or his counsel before 
the trial and by exercise of diligence 
such evidence could haye been produced 
au the trial.—Brock v. Shirley, 197 So. 
65. 


Cal.App. A party who seeks a new 
trial on ground of “newly discovered 
evidence” must have made a reasonable 
effort to produce all his evidence at the 
trial, and will not be allowed a new 
trial for the purpose of introducing 
evidence known to him and obtainable 
at the time of trial, or which would 
have been known to him had he exer- 
cised reasonable effort to discover and 
present it. Code Civ.Proc. § 657, subd. 
4-_Dasso v. Bradbury, 104 P.2d 128. 
39 Cal.App.2d 712. 


Ga. Trial court did not err in over- 
ruling defendant’s motion for new trial 
in* suit involving boundary line, on 
ground of newly discovered evidence 
which would allegedly disprove plain- 
tiff’s contention that certain iron stake 
was the key in determining the cor- 
rect boundary line, and on ground 
that before the trial neither defendant 
nor his counsel knew, or with proper 
diligence could have known, that plain- 
tiff would rely on the iron stake, where, 
at an interlocutory hearing that oc- 
curred some time in advance of trial, 
plaintiff had testified fully in the pres- 
ence of the defendant and his counsel 
with respect to his claim.—Stevens v. 
Calder, 10 S.E.2d 751, 190 Ga. 745. 


Ga.App. Trial court did not err in 
refusing to grant a new trial on ground 
of newly discovered evidence where af- 
fidavyits warranted finding that new 
witness was not worthy of credit and 
belief, that defendant had not used 
due diligence and that alleged newly 
discovered evidence was not in fact 
newly discovered, but that a certain 
new witness by whom facts could be 
proved was unknown until after trial. 
—Watson v. State, 10 S,E.2d 717. 

Ind.App. The law looks with dis- 
favor upon applications for a new trial 
on ground of newly 
denee, and requires a strict compliance 
with the rule of due diligence to se- 
cure a new trial on such ground,— 
Cobler y. Prudential Life Ins. Co., 31 
N.B.2d 678. 

N.H. At law a new trial will not be 
granted for newly discovered evidence 
where the party or his counsel knew, or 


ought to have known, of the existence. 


discovered evi-»" 
3 
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of the evidence before trial was closed. 

—Perley vy. Roberts, 18 A.2d 385. 72s 
N.Y.Dom.Rel.Ct. Litigant was charge- 

able with knowledge that he was en- 

titted to be represented by counsel of 

his own choosing or counsel assigned 

to him, and the fact that he was enti- ng 


tled to be represented by counsel Wass we 
not “newly discovered evidence’? which 
would entitle him to rehearing om order 


entered without litigant having been 
represented by counsel.—Camhi v. Cam=- ¥; 
hi, 25 \N.Y.S.2d 559. ; 

Pa.Com.Pl. The slightest diligence © ie 
would have discovered evidence as to — 
the weather conditions and as to the 
damage done, at least to the peaercers 
ant’s car. —Plymire v. Freeman, 
Dauph. 55. 

Wash. Refusal of plaintiff's motion — 
to reopen ecase.or for order granting 
new trial, after trial court had an- ~~ 
nounced its decision on merits, oP 
ground of ‘newly discovered evidence’, 


ae 
4 
- 


of discretion where plaintiff had knowl- 
‘edge respecting Be before tine but 


cee none v. 
Co.,, 114 P.2d 526: 
§ 227 ; 
Pa.Super. Where pleading in action — ¥ 
for personal injuries gave notice that a 


plaintiff would claim inability to work | igi 
by reason of injuries, defendant in 4 
motion for new trial on account of new- 4; 


ly discovered evidence could not rely 
on surprise as excuse for lack of evi- — 
dence at the trial to meet plaintiff’s 
testimony as to 
incapacity, which testimony was al- 
legedly false.—Stewart v. Leiper, 16° 
A.2d 660, 142 Pa.Super. 429. 
Pa.Com.Pl. Motion to lift non- heats 
denied where retrial on ground of after 


: 


°: 
length of period of | ake 
eee 


patae testimony of husband and write 
living near the scene, who saw acci- 
dent from second story window but — 
whose testimony tended toward estab- — 
lishing contributory negligence.—Slem- aie 
barski vy. Pennsylvania R. Co., 34 Luz. 
L.Reg.Rep. 370. iy pe 


§ 231 \ 

Okl. The failure to make inquiry 
prior to trial, of persons likely to know 
facts constituting alleged newly dis- 
covered evidence although the persons | 
are reasonably available upon ordinary — 
inquiry, and there is no hindrance to — 
such inquiry, is failure to exercise rea- 
sonable “diligence” to discover the eyi-. 
dence and precludes the granting of 
new trial for newly discovered eyi- — 
dence. 12 Okl.St.Ann. § 651, subd. 7.— 
Berry y. Park, 110 P.2d 902.) 

Where defendant who sought new - : 
trial on ground of newly discovered G 
evidence that after one trial of case 
and before subsequent trial thereof 
plaintiff sustained a fall and was in- i 
jured thereby, had knowledge of the  — 
plaintiff’s whereabouts and his occupa- 
tion and from the testimony it appeared = 
that the fall was common knowledge in WN 
plaintiff's circle of acquaintances and f 
that with but slight inquiry in proper 
places defendant would have learned 
of it, denial of the new trial on ground 
that defendant failed to show due 
“diligence” in failing to discover the 
evidence prior to the trial was not 
abuse of discretion. 12 Okl.St.Ann. § 
an subd. 7.—Berry v. Park, 110 P.2d 


§ 232 

Ark. Newly discovered evidence in 
action to recover for depreciation in 
value of realty because of the mainte- 
nance of a nuisance by defendant, that 
plaintiff had testified that when he pur- 
chased realty, it cost him about $800 to 
3 tourtax title from tax sales and for- 
es, whereas the amount expended 
‘at only $339.60, was not such ‘newly 
‘discovered evidence’? as required a new 
trial where all witnesses who testified 
as to the market value of the realty did 
so without reference to delinquent tax- 
es.—Magness vy. Sellers, 147 S.W.2d 

1008. 
Fla. In order for newly discovered 
evidence to authorize a new trial, such 


* 


§ 232 
evidence must be relevant to an issue, 
—Walker Fertilizer Co., for Use and 
Benefit of Walker, v. Cole, 197 So. 777. 
_ iLApp. In personal injury action 
against railroads and yillage by occu- 
pants ‘of automobile, trial court erred 
in not granting new trial on ground of 
“newly discovered evidence” of another 
oecupant of automobile that driver of 
automobile had two glasses of beer be- 
fore accident, that before accident she 
plainly saw barricade into which auto- 
mobile was thereafter driven, that re- 
flector on barricade showed a bright 
red glow, and that she called that to 
the driver’s attention, where prospec- 
tive witness’ affidavit swore that plain- 
tiff had been in touch with her before 
the trial, though plaintiff had testified 


» that she did not know the whereabouts 


of the prospective witness.—Briske vy. 
Village of Burnham, 32 N.H.2d 349, 
308 Ill.App. 531. 

Neb. A new trial on ground of new- 
ly discovered evidence is _properly de- 


nied, where it is not shown that the 


NAW: 336 


Meee 
uF 


_ facts constituting the newly discovered 


evidence can be established by anything 
but hearsay.—Jacobson v. Forster, 293 


‘ § 234 

Cal.App. A new trial will not be 
granted on ground of newly discovered 
evidence where such evidence is mere- 
ly cumulative of evidence received dur- 
ing the trial, nor will a new trial be 
granted unless it is made to appear 
that a different judgment would result 


fi, % from the new evidence, if presented.— 
Ben Der Veer vy. Winegard, 107 P.2d 


L Upon application for new trial 
for newly discovered evidence, the trial 
court compares the old testimony with 
the new and decides in the exercise 
of sound discretion whether injustice 


Sr has probably been done, and whether 


the newly discovered evidence is likely 
to change the result.—Levine v. Union 


'. + & New Haven Trust Co., 17 A.2d 500, 


~127,Conn. 435. 
Ga.App. In suit on note by trans- 
feree thereof, which resulted in direct- 
ed verdict for transferee upon maker’s 
failure to establish affirmative. defense 
‘of payment allegedly made by trans- 
feree out of maker’s funds in posses- 
sion of transferee’ as maker’s agent, al- 
leged ‘‘newly discovered evidence” as 
to agreement between maker and trans- 
feree with respect to paying maker’s 
debts from rentals from realty conveyed 
by maker to transferee’s daughter, con- 
cerning which maker had testified at 


' first trial, was not such as would re- 


quire a different result and therefore 
did not entitle maker to a new trial.— 
Williamson y. Calhoun, 13 S.E.2d 199. 

Ind.App. To justify grant of new 
trial on ground of ‘newly discovered 
evidence”, such evidence must be of 
such a character as to make it obvious 
that upon a second trial of the cause 
nu different result will be reached.— 
Cobler vy. Prudential Life Ins. Co., 31 
N.B.2d° 678. 

Ind.App. Where insured and _ bene- 
ficiary, who were husband and wife, 
died in a common disaster, and admin- 
istrator of estate of beneficiary sought 
to prove that beneficiary survived in- 
sured, so as to recover proceeds of 
life policy, even if proposed testimony 
of two witnesses that they saw bene- 
ficiary raise her head in a more vertical 
position and flesh of her body tremble 
and move after automobile accident 
was not cumulative, evidence failed 
to show that trial court abused its dis- 
eretion in denying motion for new 
trial on ground of “newly discovered 
evidence’, especially where it did not 
appear that there was a_ reasonable 
ground for belief that another trial 
eould result in a_ different decision. 
—Cobler v. Prudential Life Ins. Cilae21 


“< 


N.H.2d 678. * havi 
Ky. Where evidence on _ issues}- is 
equiponderant, newly discovered evi- 


dence of a decisive character requires 
the court in the exercise of sound dis- 
eretion to grant a new trial. Civ.Code 


Prac. § 344.—Cincinnati, N. 0. & T. P. 
Ry. Co. v. Snow, 148 S.W.2d 863, 284 
Ky. 58. 

Minn. A new trial would not be 


NEW TRIAL | 
granted for newly discovered evidence 
on ground that ends of justice required 
granting new trial, where newly dis- 
covered evidence was not of such a na- 
ture as to require a different result— 
Valencia v. Markham Co-op. Ass’n, 297 


-N.W. 736. 


Okl. A denial of a motion for new 
trial on ground of newly discovered 
evidence is not error where such evi- 
dence would not result in a_ different 
judgment being rendered.—Burns vy. 
Lawson, 107 P.2d 555. ¢ 3 

Pa.Com.Pl. “Where a minor witness 
testifies at the trial and subsequently 
such minor witness gives a deposition 
in the presence of the official court 
stenographer, one of counsel for de- 
fendants, one of the defendant school 
teachers, and the principal of the school 
building in which the minor witness is 
a pupil, such deposition being taken 
ex parte and without notice to counsel 
for plaintiffs, same will not be con- 
sidered as a ground for a new trial, 
even if the minor witness testified that 
he had falsified his evidence at the time 
of the trial. In such case the deposi- 
tions having been taken irregularly 
and without notice to plaintiffs’ coun- 
sel, it is not so convincing as to make 
it probable that in another trial it 
would bring about a different verdict. 
—Guerrieri v. Tyson, 27 North. 405. 

Pa.Com.Pl. Where a defendant in- 
troduced evidence of the speed of the 
plaintiff's motor vehicle near where he 
collided with the defendant’s vehicle, 
alleged after discovered evidence of- 
fered by the defendant in support of 
a motion for a new trial to show the 
speed of the plaintiff's vehicle at a 
greater distance from the place of col- 
lision is immaterial—Conway v. Grim, 
54 York 37. 

Wash. In order to justify the grant- 
ing of a new trial on ground of “new- 
ly discovered evidence’ the new evi- 
dence must be such as might reason- 
ably be expected _to change result of 
trial.—Nelson v. West Coast Dairy Co., 
105 P.2d 76, 130 A.L.R. 606. 

Refusal of defendants’ motion for 
new trial on ground of newly discov- 
ered evidence was not an abuse of dis- 
eretion, where affidavits in support of 
motion showed that if alleged newly 
discovered evidence had been presented 
at trial result would probably not have 
been different.—Nelson v. West Coast 
Dairy Co., 105 P.2d 76, 130 A.L.R..606. 

§ 236 f 

Ga.App. Trial court did not err in 
refusing to grant a new trial on ground 
of newly discovered evidence where affi- 
davits warranted finding that new wit- 
ness was not worthy of credit and 
belief, that defendant had not used 
due diligence and that alleged newly 
discovered evidence was not in fact 
newly. discovered, but that a certain 


new witness by whom facts could be. 


provided was unknown until after trial. 
—Watson v. State, 10 S.H.2d 717. 


Conn. 
is generally insuflicient to authorize 
granting of new trial for newly dis- 
covered evidence, is evidence of the 
same general character, to the same 
fact or point which was the subject 
of proof before—Leyine vy. Union & 
New Haven Trust Co., 17 A.2d 500, 
127 Conn. 435. 


Iowa. In action to enforce alleged 
oral contract to transfer or will—all 
property of decedent, at his death, to 
decedent’s housekeeper, wherein house- 
keeper and het mother testified con- 
cerning the alleged agreement, denial 
of new trial on ground of newly discov- 
ered evidence consisting of testimony 
of third party that. decedent had in- 
formed third party that housekeeper 
was to be beneficiary of decedent’s es- 
tate on his death, was not abuse of dis- 
cretion, since the new evidence was 
“cumulative” and it was not reasonably 
probable that it would change the re- 
sult on a new trial—Smart yv, Liddle, 
294 N.W. 886. 

§ 240 


Idaho, Where witnesses in action for 
death of child struck by truck at in- 
tersection were not agreed on the mat- 


‘ter of which side of the truck the 


“Cumulative evidence’, which | 


\ ’ NERY, 


child was on, and no witness testified | 
that he had seen the actual impact, af-_ 


fidavits of nonresident witnesses who 


saw transaction from an entirely dif- 
ferent angle and had an unobstructed 
view stating that child ran directly 
into left side of cab of truck did not 
contain merely ‘cumulative evidence”, 
and the trial judge abused his discre- 
tion in denying a new trial for ‘‘new- 
ly discovered. evidence”’.—Brown vy. 
Graham, 112 P.2d 485. - 


§ 241 
Conn. In action for injuries sus- 
tained in fall caused by collapse of | 
tread on fire escape located on apart- 
ment building, wherein evidence clear- 
ly established defective condition of 
bolts holding the tread, alleged new- 
ly discovered evidence tending to show 
that the bolts had rusted off, which 
was to the same effect as other testi- 
mony already in the case, was “cumu- 
lative’, and denial of new trial for 
newly discovered evidence was not 
abuse of discretion.—Levine y. Union 
& New Haven Trust Co., 17 A.2d 500, 
127 Conn. 435. 
§ 242 


Cal.App. A new trial will not be 
granted on ground of newly discovered 
evidence where such evidence is merely - 
cumulative of evidence received during 
the trial, nor will a new trial be grant- 
ed_unless it is made to appear that a 
different judgment would result from 
the new evidence, if presented.—Van 
Der Veer vy. Winegard, 107 P.2d 97. 

Cal.App. Newly discovered evidence, 
which is merely cumulative, affords no 
ground for a new trial unless the evi- 
dence is of such probative force that 
it would require the rendering of a 
different judgment.—Forman vy. Gold- 
berg, 108 P.2d 983. 

Where affidavits in support of motion 
for new trial on ground of newly dis- 
covered evidence were defective in that 
new evidence sought to be elicited was 
merely cumulative as to material issues 
and no facts showing due diligence to 
procure evidence for trial were alleged, 
trial court did not abuse its discre- 
tion in denying a new trial—Forman 
v. Goldberg, 108 P.2d 983. 

Conn. Newly discovered evidence, 
which is merely cumulative, will not 
suffice generally to grant a new trial, 
and never unless it appears reasonably 
certain that injustice has been done 
in the judgment rendered, and that the 
result of a new trial will probably: be 
different.—Levine y. Union & New 
Haven Trust Co. 17 A.2d. 500, 127 
Conn. 435, 


In action for injuries sustained in’ 
fall caused by collapse of tread on 
fire escape located on apartment build- 
ing, wherein evidence clearly estab- 
lished defective condition of © bolts 
holding the tread, alleged newly dis- 
covered evidence tending to show that 
the bolts had rusted off, which was to 
the same effect as other testimony al- 
ready in the case, was “cumulative”, 
and denial of new trial for newly dis- 
covered evidence was not abuse of dis- 
cretion.—Levine v. Union & New Haven 
Trust Co., 17 A.2d 500, 127 Conn. 435, 

Ind.App. An essential requisite be- 
fore a new trial can be granted on 
ground of “newly discovered evidence” 
is that the new evidence must not be 
cumulative.—Cobler y. Prudential Life 
Ins. Co., 31 N.H.2d 678. 

Kan. Ordinarily, a motion for new 
trial is not granted on cumulative eyi- 
dence.—McMickel v. Miner, 106 P.2d 
659, 152 Kan. 562. 

Ky. Evidence which igs merely cumu- 
lative is not ground for new trial ex- 
cept where such evidence is sufficient 
to render clear that which was before 
doubtful. Civ.Code Prac. § 344,—Cin- 
cinnati, N. O. & T. P. Ry. Co. v. Snow, 
143 S.W.2d 8638, 284 Ky. 58. 

In landowners’ actions for damage to 
farms resulting from alleged negligence 
of railroad in failing to equip its 
engines with spark arresters and fail- 
ing to remove combustible débris from 
right of -~way, where there was some 
evidence that fire, started on the right 
of way and other evidence indicating 


that fire originated in woods outside 
of right of way, newly discovered evi- 
dence that shortly before fire witness 
observed a hobo by a fire in the woods 
and later saw smoke, coming from 
woods where hobo had fire was of such 
decisive character as to warrant grant- 
ing of a new trial. Civ.Code Prac. § 
344.—Cincinnati, N. 0. & T. P. Ry. Co. 
vy. Snow, 143 S.W.2d 863, 284 Ky. 58. 

La.App. Where alleged newly dis- 
covered evidence was merely cumula- 
tive, did not tend to develop any new 
issue, or to show any new facts, re- 
fusal to grant new trial on basis of 
such evidence was proper exercise of 
discretion.—Deimel v. Etheridge, 
So. 537. 

Neb. Where proposed newly discov- 
ered evidence would have been largely 
cumulative in character and there ap- 
peared no reasonable probability that 
such evidence, if introduced, would 
change the result in the case, the trial 
court did not abuse its discretion in 
denying a new trial.—Reinsch vy. Pa- 
cific Mut. Life Ins. Co. of. California, 
299 N.W. 682. 


N.C. A motion for new trial be- 
cause of newly discovered evidence 
which is cumulative and throws no 


additional light on issues in case must 
be denied._Foxman y. Hanes, 12 S8.E. 
20-258, 218-N.C. 722. 

Pa.Com.Pl. Since there was_ testi- 
mony at the trial as to the position of 
the cars, the after-discovered evidence 
on that subject would be merely cu- 
mulative.—Plymire v. Freeman, 50 
Dauph. 55 


Tex.Civ.App. Alleged newly discov- 
ered evidence which was merely cumu- 
lative of evidence given on trial did not 
warrant granting of a new trial.— 
Courreges v. System Freight Service, 
152 S.W.2d 841. 

§ 243 

Cal.App. In an action for injuries 
suffered while attempting to board a 
streetcar, a new trial on the ground 
of a police officer’s newly discovered 
evidence, which was merely cumiula- 
tive dnd tended only to impeach the 
testimony of plaintiff and his daughter- 
in-law, was properly denied.—Atherley 
vy. Market St. Ry. Co., 108 P.2d 927. 

Pa. After-discovered evidence offered 
only to impeach the credibility of wit- 
nesses who testified at the trial does 
not constitute sufficient 
granting new trial.—Meholiff v. River 
Transit Co., 20 A.2d 762, 342 Pa. 394. 

In action for injuries sustained in an 
automobile accident, refusal to grant 
new trial, on ground of after-discov- 
ered evidence to impeach the credibility 
of a witness who testified principally 
to the marks found on the pavement 
at the scene of the accident and whose 
testimony was supported by other evi- 
dence supplied by the plaintiff, was not 
error.—Meholiff v. River Transit Co., 20 
A.2d 762, 342 Pa. 394. 

Pa.Com.PI1. After-discovered _ testi- 
mony which contraverts the litigant’s 
own sworn testimony is not a proper 
ground for granting a new trial on his 


motion.—Dayanzo v. Spickler, 28 
North. 46. 
§ 244 : ; 
Pa.Com.Pl. Where in suit involving 


oral promise to pay plaintiff royalty 
for coal mined, as compensation for 
his assistance in securing coal lease, 
question of whether plaintiff was an 
unlicensed broker answered by the jury 
in favor of plaintiff, but with verdict, 
nevertheless, for defendant, and no 
counsel appeared to press reasons for 


new trial, such new trial refused.— 
Miller vy. Adonizio, 34 Luz.L.Reg.Rep. 
291. 

Pa.Com.P1. Where a jury  disre- 


gards the instructions of the Court as 
to the measure of damages, it becomes 
the duty of the Court, upon its own 
motion to set aside the verdict and di- 
rected a new trial——Koury v. Hamp- 
ford, 8 Sch.Reg. 133. 


Tex.Civ.App. The matter of new 
trial is directed to the discretion of the 


trial judge and may be granted upon 
his own motion.—St. John y. Archer, 
147 S.W.2d 519, error dismissed. 
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Cal. In certiorari proceeding to an- 
nul order granting new trial on ground 
that judge granting new trial was 
without jurisdiction because he was not 
the judge who presided at the trial, the 
presumption was in favor of existence 
of jurisdiction, and statute relating to 
hearing of motions for new trial was 
not to be construed to deny existence 
of jurisdiction unless provisions neces- 
sarily required such construction. Code 
Civ.Proc. §§ 661, 1968, subd. 16.—Beck 
vy. Superior Court of Mendocino County, 
TOPE 2a 2005 

Cal, The spirit of provision of Code 
of Civil Procedure relating to motions 
for new trial indicates that judge who 
presided at trial should determine mo- 
tion for new trial if possible, and trial 
judges should make every effort to 
carry out spirit of the provision, al- 
though it is contemplated that under 
some circumstances another judge 


should have jurisdiction to determine: 


the motion. Code Civ.Proe. § 661.— 


Beck v. Superior Court of Mendocino 
County, 115 P.2d “201. 
Me. Except where there is a statute 


applicable to a special case, the au- 
thority of a justice of the superior 
court on motion to set aside a verdict 
and grant a new trial in a civil action 
is governed by statute regarding mo- 
tions to set aside verdicts and verdicts 
which may be set aside by presiding 


justice. Rey.St.1930, c. 96, §§ 59, 111, 
and § 60, as amended by Pub.Laws 
1935, ¢. 66—Rogers v. Biddeford & 


Saco Coal Co,, 16 A.2d 131. 

On motion to set aside verdict and 
grant a new trial, a justice of the su- 
perior court can act only when the mo- 
tion is based on an alleged cause of 
action shown by the evidence presented 
at the trial and in all other cases the 
motion comes to the law court for de- 
termination at first hand. Rev.St.1930, 
ec. 96, § 59, and § 60, as amended by 
Pub.Laws 1935, ec. 66—Rogers v. Bid- 
deford & Saco Coal Co., 16 A.2d 131. 

Where motion for new trial was not 
founded on an alleged cause shown by 
the evidence presented at the trial, it 
was improperly presented to the trial 
judge and exceptions would not lie to 
the overruling of the motion. Rey.St. 
1930. c. 96, § 59, and § 60, as amended 
by Pub.Laws 1935, ¢c. 66.—Rogers v. 
iddciere & Saco Coal Co. 16 A.2d 


Pa. A motion for new trial should 
be heard by the court in banec.—O’Hara 
v. City of Scranton, 19 A.2d 114. 

Where counsel for both parties, in ac- 
cordance with county court rule, filed 
praecipes directing case to be placed 
on argument list on particular date in 
vacation, and single judge presiding at 
motion court while other judges were 
on vacation heard arguments on the 
rules for judgment n. 0. vy. and for new 
trial without objection by either coun- 
sel, defendant could not object that mo- 
tion was not heard by court in bane. 
Lackawanna County Court Rules, rules 
111, 112.—O’Hara v. City of Scranton, 
19 A.2d 114, 


Mo.App. A stranger to record may 
not file a motion for new trial or ap- 
peal from judgment.—In re Main’s Es- 
tate, 152 S.W.2d 696, transferred 146 
S.W.2d 597. 


§ 259 

D.C.Va. A court may entertain and 
grant a motion for rehearing, though 
the time for taking an appeal has ex- 
pired, or while an appeal is pending, 
subject to the general conditions that 
the term at which judgment was en- 
tered has not expired and that no 
rights are vested on faith of the judg- 
ment.—In re Cury, 34 F.Supp. 526. 

Ohio App. The filing of motion for 
rehearing and new trial before the 
finding of the court was journalized 
was premature. Gen.Code, § 11599.— 
In re Lowry’s Estate, 35 N.H.2d 154, 
66 Ohio App. 437. 

§ 260 

Mo.App. Where motion for rehearing 
of motion for rule on justice of the 
peace to correct and modify his judg- 
ment was not filed within four days 
after rendition of circuit court’s judg- 


’ 


RE, 


ment overruling application fdr rule, 
motion for rehearing 
Rey.St.1939, § 1171, Mo.St.Ann. § 
p. 1272.—Nelson y. Perky Bros. Trans- 
fer & Storage Co., 151 S.W.2d 476. 
N.J.Sup, The vacating of a default 


judgment on ground that affidavit was — 


defective is not the awarding of a 
“new trial’, within statute requiring 


application for new trial to be made 


within thirty days after judgment. N. 
J.S.A. .2:32-121.—New Jersey Cash 
Credit Corporation v. Zaccaria, 19 A.2d 
448, 126 NJ.L. 334. : 
Ohio App. Following the announce- 
ment of the court’s decision, either oral 


or written, a finding entry should pe 


filed and thereafter within three days 
a motion for new trial should be filed 
after which will follow the final judg- 
ment entry, since where the case is 
tried to the court, the finding entry 
takes the place of a verdict. Gen.Code, 


§ 11599-In re Lowry’s Estate, 35 N. — 


E.2d 154, 66 Ohio App. 437. a 

Tex.Civ.App. Where cause was called 
for trial on 
counsel for defendants announced with- 
drawal from further participation, 


whereupon plaintiff submitted matters 
in controversy to court and, it appear- 


ing that cause of action was a liq- 
uidated claim evidenced by note and 
chattel mortgage in writing executed 


November 13, 1940, and | 


F 


was a nullity. . 
1005, 


by defendants, judgment was rendered — 


for plaintiff, motion for new trial, filed 
November 29, 1940, after defendants 
secured other counsel, was not filed 
within time prescribed by law and 
trial court properly refused to consider 
the motion.—Morse vy. Wintz, 151 S.W. 
2d 883, error dismissed. eae 
§ 261 
A purported motion by de-- 


Ga.App. 


fendant in arrest of judgment, based — ’ 


on evidence of agreement between coun- 
not appearing on  — 
face of the record, was in effect a mo- — 


sel in open court, 


tion for new trial subject to all rules. 


governing such motions, and hence was — 


subject to demurrer, when filed more 
than 30 days after date of judgment 
complained of. 


70-401, 110-702 to 110-705—Under- 
wees v. D. C. Heath & Co., 12: S.H.2d 
Ga.App. Where at least one purchase 


had been made on open account within | 
four years before bringing of suit, mo- 
tion for new trial was proper method 
of raising issue that amount of ver- 
dict and judgment was improper un- 
der statute of limitations, and hence 
purported motion 
ment on such grounds was insufficient 
when not filed within time provided 
for motion for new trial. Code 1933, 
§  3-706.—Underwood  v. American 
Book Co., 12 8.H.2d 467. . 
Ohio App. Under statute providing 
that an application for new trial must 
be made within three days after ver- 
dict unless the filing was unavoidably 
prevented within that time, where ap- 
pellant mailed to clerk of court, by 
registered mail, a motion for new trial 
in time to reach its destination in of- 
dinary course in less than three days 


Code 1933, §§ 70-301, — 


in arrest of judg- — 


and envelope was not delivered until — 


fourth day after return of verdict, 
postal department was _ appellant’s 
“agent’’ for delivery of motion, and its 
failure to deliver motion for filing on 
time was appellant’s failure and was 
not sufficient to show that filing of mo- 
tion was “unavoidably prevented” so 
as to excuse failure to file motion with- 
in the three days. Gen.Code, § 11578. 
—Webb y. Champion Coated Paper Co., 
31 .N.H.2d 96. 


§ 271 

Mo. After the term lapses at whick 
a decree has been entered a trial court 
lacks authority to grant a new trial 
of its own motion but it does have 
authority to grant a new trial on any 
ground specified in a motion for new 
trial so long as motion is pending.— 
Braxton Realty & Investment Co. Y. 
Schellenberg, 142 iy ae 06 


Fla. An order, signed by trial judge 
within four days after rendition of 
jury’s verdict, for extension of time to 
prepare and present motion for new 
trial, was not illegal and void because 


‘ f q 
¢ ” § 280 


of failure to file and enter it of record 
aan in court clerk’s office on same. day. 
=} Comp.Gen.Laws 1927, 4498.—Chitty 
— — « & Co, v. Granthum, 200 So. 696, modi- 


fied 1 So.2d 725. 

§ 280 

Ala. The effect of a motion for new 
trial timely made and continued to a 
definite date for hearing, suspends the 
finality of a judgment and keeps the 
proceedings in fieri, preserving the 
power and jurisdiction of the nisi 
prius court for making proper orders. 
—Housing Authority of Birmingham 
Dist. v. Abney, 2 So.2d 428. 

§ 281 


4 
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e Cal. In wrongful death action where 
children of former marriage of decedent 
were joined as defendants but they 
were not entitled to share in damages 
awarded becruse no evidence was intro- 
- duced regarding their damages and 
\ they were not mentioned in instruc- 
tions, request of such children that mo- 
tion of other defendants for new trial 
be granted was not a notice of motion 
for new trial upon any ground avail- 
able to the children and did not en- 
title the children to new trial on issue 
of damages. Code Civ.Proc. §§ 377, 382. 
.  —Watkins v. Nutting, 110 P.2a 384, 

prior opinion 104 P.2d 413. 

Notice of motion for new trial filed 
by defendants against whom judgment 
was rendered gave court jurisdiction to 
determine motion later made by them 
but not to grant relief to other parties 
4 v. 


_- Cal. A notice of intention to. move 
for a new trial upon one or more of 
the grounds specified in the Code of 
Civil Procedure is essential to the 
— court’s jurisdiction—Watkins v. Nut- 
ting, 110 P.2d 384, prior opinion 104 
 P.2d 4138. 
z § 283 


$.D. Party, giving notice of inten- 
tion to move for new trial, because of 
insufficiency of evidence to justify de- 
- cision, must elect whether he will pro- 
ceed on a settled record or minutes of 
the court and give notice of such elec- 


tion. Rev.Code 1919, § 2555, subds. 3, 

4, 6, 7; § 2557.—Brown v. Zimmerman, 
— -293 N.W. 881. 

| Ga.App. The nature of a motion, as 


a (ir . 

——s eonstituting motion in arrest of judg- 
ment or motion for new trial, is not 
determined by pleader’s description but 
by intrinsic contentions of the motion, 
its recitation of fact, nature of the 
; wrong sought to be corrected and qual- 
ity of the remedy sought to be invok- 
ed. ~Code 1933, §§ 70-301, 70-401, 110- 
© 702 to 110-705.—Underwood v. D. C. 
ok. Heath & Co., 12 S.W.2d 464. 

a3) § 308 

af, Ga. Special ground for motion for 
new trial was required to be treated as 
complete in itselfi.—Statham y. Council, 
9 S.H.2d 768, 190 Ga. 517. 

Ga. A ground of a motion for a new 
trial should be complete in itself, or 
rendered so by an exhibit to the mo- 

oS Cairgeehod v. Salmon, 15 S.H.2d 

ik 442. 

: La.App. Where failure of defendant 
to file an appearance was due to his 
counsel’s neglect and ‘not to his own 
fault, and substantial justice would 
not have been done had new trial not 
been granted, the discretion of the 
trial court in granting a new trial was 
properly exercised; notwithstanding re- 
quest for new trial did not set forth 
any one of the grounds which, if 
proven, under statute would make new 
trial mandatory. Code Prac. arts. 547, 
560.—Weinberger Sales Co. y. Truett, 2 
$o.2d 699, 

Mo.App. A motion for rehearing aft- 
er entry of circuit court’s judgment 
overruling application for rule on jus- 
tice of the peace to correct and modify 


Vee 


3 his judgment may be considered as 
2 motion for new trial, but where it 
does not state that court erred, but 


merely sets forth verbatim as grounds 
for rehearing, matter contained in orig- 
jnal motion, it is insufficient as mo- 
tion for new trial as not specifying 
reasons on which grounded, as required 
by statute. Rev.St.1939, § 964, Mo.St. 


i hon Pal 5 wi? » -& 


cr 


NEW TRIAL — 


Ann. § 812, p: 1062.—Nelson v. Perky © 


Bros. Transfer & Storage Co., 151 S. 
W.2d 476, 
The statute requiring that all mo- 


tions specify reasons on which ground-. 
ed and forbidding consideration of rea-- 


sons not specified applies to motions 
for new trials. Rev.St.1939, § 964, Mo. 
St.Ann. § 812, p. 1062.—Nelson v, Perky 
Bros. Transfer & Storage Co., 151 S.W. 
2d 476. 

S.C. A motion for new trial for 
misconduct of jurors in making experi- 
ments at scene of truck accident to 
which they were sent for a view at con- 
clusion of testimony and _ before argu- 
ments of counsel involved facts which 
could be considered as a part of the 
proceedings of the trial, and not 
“newly discovered evidence’’.—Baroody 
eo Hae TSW. 2 GS OO eo lo ougs Cc: 


§ 310 ’ 

Ga. Exception that trial court erred 
in inquiring upon trial whether certain 
deed was the one plaintiff was asking 
to, have canceled and after receiving 
affirmative answer by counsel for plain- 
tiff, in asking counsel if he did not 
introduce it for purpose of having it 
eanceled, did not present a ground for 
new trial where the deed referred to 
by the court was the one as to which 
the petition prayed for cancellation.— 
Page v. Brown, 15 S.B.2d 506. 

Ga.App. <A special ground of defend- 
ant’s motion for new trial, failing to 
allege that statement of  plaintiff’s 
counsel outlining agreement to jury 
was prejudicial to defendant, and fail- 
ing otherwise to show that statement 
was prejudicial, was without merit.— 
Harris v. Valencia, 15 S.E.2d 900. 

Ky. An owner who was held liable 
for injuries to stranger who was bitten 
by chained dog, could not complain of 
alleged misconduct of jury in that one 
juror unwound chain which was fas- 
tened to pillar and stretched it and 
then stepped distance off, and _ that 
thereafter three jurors returned to 
premises, where original motion for 
new trial did not contain charge of 
misconduct and later supplemental 
ground was not based on misconduct 
except in specification that entire panel 
had measured chain, and other miscon- 
duct was not specifically set up as a 
ground, and aflidavit in support was 
not filed until more’ than three’ weeks 
after motion for new trial was_ filed, 
which delay was not satisfactorily ac- 
counted for.—Turner y. Shropshire, 147 
S.W.2d 388, 285 Ky. 256. 

Mo.App. An assignment in motion 
for new trial that trial court erred in 
not permitting plaintiff to show fraud 
did not charge error with respect to 
denial of plaintiff's proposed amend- 
ment to petition to set forth allegations 
ab eas arose ee vy. Lehman, 144 S.W.2d 


Pa.Com.Pl. Where defendant’s rea- 
sons for new trial are indefinite and 
general, and no specific objections to 
rulings upon evidence or to the charge 
of the court are set forth, only errors 
which are basic and fundamental will 
be considered under a general assign- 


Sees iB eee v. Seaman, 33 Berks 
Pa.Com.Pl. Court rule No. 211 re- 


quires that reasons filed in a motion 
for a new trial must be specific and 
self-sustaining.—Miller v. Washington 
Mut. Fire Ins. Co., 7 Sch.Reg. 259. 
Pa.Com.Pl. Rule of Court No. 211 
provides that reasons filed in support 
of motions for a new trial must. be 
specific and must be self-sustaining. 
General reasons, that the verdict was 
against the law, or against the evidence, 
or against the weight and fair pre- 


ponderance of the evidence, without 
further specifications with regard 
thereto, will not be considered.—Mc- 


Cann y. School Dist. of Kline Tp., 8 
Sch.Reg. 98. 


§ 312 

Ga, A ground of defendant’s motion 
for new trial in suit to enjoin defend- 
ant from selling realty under power of 
sale contained in security deed, com- 
plaining of admission in evidence of 
all receipts being held by plaintiff, 
with signatures of defendant for a cer- 


Wik 


ston vy. Smith, 14 8.E.2d 483. 


Ga. A ground of a motion for a new 
trial based on the admission or rejec- 
tion of evidence presents nothing for 
adjudication when such evidence is not 
set forth therein either literally or in 
substance, nor attached as an exhibit 
to the motion.—McCrary v. Salmon, 15 
S.H.2d 442. 

Ga. An 


exception which merely 


stated that the court erred in denying 


defendant right to testify concerning 
amount of money she had expended 
on property described in deed in dis- 
pute, which constituted the considera- 
tion of the deed, did not present 
ground for new trial_Page v. Brown, 
15 S.E.2d 506. 
§ 315 


_Tex.Civ.App. A motion for new trial 
on ground of misconduct of jury was 
too indefinite where it did not name 
any of the jurors who were thought to 
have been guilty of the misconduct 
complained of, or jurors to whom al- 
leged hurtful statements were made, 
but complained in general terms on in- 
formation and belief.—Federal Under- 


writers Exchange vy. Skinner, 146 S. 
W.2d 325, error dismissed, judgment 
correct. 


Tex,Civ.App. Where plaintiffs’ mo- 
tion for new trial alleged that one ju- 
ror left jury room and communicated 
with the court in manner not authorized 
by statute, and that-the jury arrived at 
verdict by lot, trial court erred in sus- 
taining defendants’ general demurrer to 
the motion for new trial. 
art. 2197.—Kuhn v. Palo Duro Corpo- 
ration, 151 S.W.2d 894, error granted. 

§ 317 

Ga.App. A ground of amended mo- 
tion for new tria] that court erred in re- 
fusing to charge that if party fails to 
produce available witness to material 
fact jury may conclude that if produced 
testimony of such witness would have 
been adverse to such party’s conten- 
tions, was incomplete in failing to show 
that witness was not as accessible to 
movant as to opposite party.—Penn 
Mut. Life Ins. Co. v. Childs, 16 8.B.2d 


(108. ; 


§ 319 

S.C. One seeking a new trial because 
of unfair or improper argument on part 
of counsel for successful party must 
show that timely objection was inter- 
posed to the argument, the substance, 
at least, of the objectionable language, 
the failure of the court to sufficiently 
warn the jury not to consider the im- 
proper argument, and that the result 
was to materially prejudice the rights 
of the losing litigant.—Cummings vy. 
Tweed, 10 S.H.2d 322, 195 S.C. 173. 


325 
Ind.App. Where motion for new trial 
was based on grounds that the decision 
of the court was not sustained by suf- 
ficient evidence, and was contrary to 
law, the fact that the two statutory 
grounds were stated in the conjunctive 
did not render the effect of the motion 
null, Burns’ Ann.St. § 2-2401.—Coats 
Yu WeeteneRur a State Bank, 33 N.H.2d 
If a litigant feels that there is an 
insufficiency of proof and likewise feels 
that the evidence submitted entitles 
him to relief he may present both of 
the statutory grounds jointly in a mo- 
tion for new trial. Burns’ Ann.St, § 2- 
2401.—Coats vy.  Veedersburg. State 

Bank, 33 N.H.2d 376. 

§ 328 
Ky. An owner who was held liable 
for injuries to stranger who was bit- 
ten by chained dog, could not com- 
plain of alleged misconduct of jury 
in that one juror unwound chain which 
was fastened to pillar and stretched 
it and then stepped distance off, and 
that thereafter three jurors returned to 
premises, where original motion for 
new trial did not contain charge of 
misconduct and later supplemental 
ground was not based on misconduct 
except in specification that entire panel 


Rev.St.1925, i 


ur in, and other miscon- 
; ras not specifically set up as a 
gro ound, and affidavit in support was 
‘not filed until more than three weeks 
after motion for new trial was_ filed, 
which delay was not satisfactorily ac- 
counted for.—Turner y. Shropshire, 147 
S.W.2d 388, 285 Ky. 256. 

Tex.Civ.App. The failure of plaintiff 
to place motion for new trial upon 
motion docket, and failure to file a 
eopy for the use of defendant and 
failure to notify defendant or her 
counsel of the filing of the amended 
motion and time that it would be 
heard, did not deprive regular judge 
of jurisdiction to hear and determine 
the motion.—St. John y. Archer, 147 
S.W.2d 519, error, dismissed. 

330 

Ala. Proposed amendment of motion 
for new trial not germane to the ground 
intended to be ‘amended nor to any 
other feature of the motion and of- 
fered more than 30 days after date of 
judgment, was properly refused.—Fran- 
cis v. Imperial Sanitary Laundry & 
Dry Cleaning Co., 2 So0.2d 388. 

Fla. An amendment after expiration 
of time for original motion for new 
trial should be relevant to grounds al- 
ready presented, and the discretion 
given trial court to allow amendments 
should not be expanded to permit in- 
clusion, in the proposed supplementary 
motion of new and different basis for 
another trial.—Walker Fertilizer Co., 
for Use and Benefit of Walker, v. Cole, 
197 ‘So. 777. 

In action for death of one as result 
of automobile accident brought by de- 
ceased’s employer, after payment of 
compensation to deceased’s widow, 
question whether so-called use plaintiff 
was lawful wife of deceased could not 
be raised by an amendment to a mo- 
tion for new trial on ground of newly 
discovered evidence, after time for fil- 
ing original motion had expired, where 
such issue was neither raised by plea 
of not guilty nor offered by affirmative 
pleas of contributory negligence.— 
Walker Fertilizer Co., for Use and Ben- 
efit of Walker, v. Cole, 197 So. 777. 

Grounds independent of those _al- 
ready. stated cannot be incorporated in 
motion for new trial on ground of new- 
ly discovered evidence under guise of 
an amendment after time for filing 
original motion has expired, and a 
new issue cannot be so injected and the 
testimony relevant to it consequently 
relied upon as “‘‘newly discovered tes- 
timony.’—Walker Fertilizer Co., for 
Use and Benefit of Walker, v. Cole, 197 
Soi 777. 

Fla. Where on April 13, 1940, with- 
in statutory period defendant filed a 
motion for new trial wherein there was 
no allegation of newly discovered evi- 
dence and on May 1, 1940, before mo- 
tion was acted upon defendant filed an 
amendment to the motion by adding 
ground of newly discovered evidence, 
grant of motion for new trial because 
of such newly discovered evidence was 
error since amendment had same status 
as if no motion for new trial had been 
made within time allowed by statute. 
—Baker vy. Peavy-Wilson Lumber Co., 
199) So. 323 

Tex.Civ.App. The failure of plaintiff 
to place motion for new trial upon 
motion docket, and failure to file a 
eopy for the use of defendant and fail- 
ure to notify defendant or her coun- 
sel of the filing of the amended mo- 
tion and time that it would be heard, 
did not deprive regular judge of juris- 
diction to hear and determine the mo- 
tion.—St. John v. Archer, 147 S.W.2d 
519, error dismissed. 

§ 346 

Cal.App. A trial court may decline 

to receive or read briefs upon a motion 


for new trial.—Collins v. Nelson, 106 
P.2d 39. 
Ga. A brief of evidence is essential 


to validity of motion for new trial, 
though only ground of motion insisted 
on does not require consideration of 
any evidence introduced on_ trial.— 
Chandler vy. Chandler, 11 §.H.2d 666. 
S.D. Under the statutes, it is un- 
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“necessary. to procure a transcript and 


have record settled for purpose of hav- 
ing evidence considered on a motion 
for new trial, since reference may be 
had to the shorthand report of the 
evidence. SDC 33.1603, 33.1606.— 
Brown vy. Zimmerman, 293 N.W. 881. 


§ 348 

Ga. Where motion for new trial has 
been set down for hearing, with right 
of movant to have until final hearing 
to present brief of evidence for ap- 
proval, movant is not required so to 
perfect his motion before day set for 
hearing, but presentation of such brief 
during hearing and before dismissal of 
case is sufficient.—Chandler v. Chandler, 
11 S.H.2d 666. 

Where party moving for new trial has 
presented no brief of evidence for ap- 
proval at time and place set for hear- 
ing, motion to dismiss motion for new 
trial is made on such ground, and no 
such brief is tendered in response to 
motion to dismiss, court must ordi- 
narily dismiss motion for new trial.— 
Chandler v. Chandler, 11 S.H.2d 666. 

Where party moving for new trial 
contended, in response to motion to dis- 
miss his motion, at time and place set 
for hearing, that brief of evidence was 
not required, and court, reserving rul- 
ing on such question, entertained mo- 
tion for new trial and, pending deci- 
sion on both motions, approved and 
allowed filing of brief of evidence, pres- 
entation and filing thereof will not be 
taken as too late so as to require that 
motion to dismiss be  sustained.— 
Chandler v. Chandler, 11 S.H.2d 666. 


§ 354 

Ga.App. When a motion for new trial 
is based on allegedly ‘‘newly discov- 
ered evidence’, a failure to comply 
with provisions of statute as to the 
adducement of affidavits as to asso- 
ciates of witness by whom newly dis- 
covered facts are to be proven will, 
without reference to other defects in 
reference thereto, defeat the motion, 
Code, §§ 70-204, hye 205.—Whatley v. 
Henry, 16 S.B.2d 21 

Mo. The trial ee Ss power and dis- 
cretion to hear evidence in support of 
motion for new trial with reference to 
alleged misconduct or disqualification 
of juror, or to grant new trial on basis 
of such testimony, is not limited by 
fact that motion for new trial was 
not verified by party or his counsel. 
Mo.St.Ann. §§ 974, 1001, 1002, 8734, pp. 
1247, 1262, 1264, 3272.—Reich v. 
Thompson, 142 S.W.2d 486, 129 A.L.R. 
Mo. Allegations of motion for new 
trial referring to matters outside the 
record do not prove themselves and 
must be supported by proof.—Reich v. 
sae mBON, 142 S.W.2d M186, 129 A.L.R. 

Pa.Com.Pl, Plaintiff, minor, riding 
as guest in defendant’s automobile, 
driven by another engaged to make col- 
lections, injured by accident to ma- 
chine. On suit, verdict for plaintiff. 
Record remitted by Superior Court and 
rule for new trial. Important question 
was whether plaintiff had accompanied 
driver at direction or with consent of 
defendant owner of car, driver testify- 
ing that owner had told him to take a 
friend along; testimony that driver 
called to minor plaintiff and both 
boarded the car. On argument for new 
trial witness repudiated former testi- 
mony as to whether owner had direct- 
ed driver to take a guest along. Re- 
cantation made under circumstances to 
arouse inquiry as to influence. Under 
circumstances supga, rule for new trial 
discharged.—Marsh y. Mertz, 35 Luz.L. 
Reg.Rep. 34. ; 

Pa.Com.Pl. Material facts cannot be 
brought upon the record by mere ex- 
party assertion on a motion for a new 
trial filed as of course.—Seier v. Brun- 
ner, 28 North. 81. 


§ 369 

Mo. Permitting deputy clerk of cir- 
cuit court as basis for new trial to 
testify concerning remarks by juror 
which deputy overheard while outside 
the jury room was not an abuse of 


‘than the average, the evidence did no 
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discretion.—Reich y. Thompson, 142 Ee 
S.W.2d 486, 129 A.L.R. 795. : 


§ 370 : 5 
Where jurors in action for death | 


Cal. 
in considering the amount which 
should be awarded to the plaintiff aver- 


aged sums being voted and after the 
computation was made, jurors discussed 
amount so computed and finally nine 
of jurors agreed on a sum $1,000 less — a 
a7 
justify the order for new trial On 
ground that verdict was arrived at by 
“ehance”.— Will v. Southern Pac. Co. 
116 P.2d 44, prior opinion 108 P.2d — 
ip Le a a 
Ga.App. New trial on ground that 
verdict was a quotient verdict was — 
properly denied in light of yitencam 
that jurors had averaged their esti- 
mates as to a proper recovery, that 
they then took a vote to decide wheth- 
er the average was a fair and reason- 
able amount, and that the jurors had 
agreed that ‘such amount was fair and > bp 
reasonable and should be their verdict. — 
—Cromer & Thornton v. Underwood, — 
13 S.H.2d 860, 64 Ga.App. 519. 
Ky. Testimony of a juror may be — 
received in support of verdict but not 
to impeach it for misconduct on par 
of some of jurors.—Tate v. Shaver, 16 2 
S.W.2d 259, 287 Ky. 29. : 
Mo. Permitting counsel to examine 
juror concerning matters happening in — 
the jury room, as basis for new trial, — 
was improper but did not destroy > 
trial court’s power to grant rew trey 
within exercise of its discretion. —— 
Reich v. Thompson, 142 8.W.2d_ "486, 
129 A.L.R. 795. : 
N.H. The affidavit of a juror. ‘is ad- 


lates to what took place after jury iad 
retired, the affidavit ig incompetent to 
impeach verdict.—Caldwell v. Yeatman, | e 
15, A.2d_ 252 rs 
N.J.Cir.Ct. On an application fon 
a new trial, depositions of jurors to 
show the course of reasoning pursued | 
and the factors and premises upon — 
which jurors based their ultimate G 
conclusions may not be used.—In re 
Collins’ Will, 15 A.2d 98, 18 NS 
Mise. 492. = 
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Ind.App, A juror’s affidavit cannot — 
be received to impeach _a verdict in 
which juror has joined.Keeshin Motor 
pce Co. v. Glassman, 32 N.H.2d — 


Iowa. On -motion for new trial, a 
juror’s testimony by affidavit or other- — 
wise that a certain conversation in- — 
fluenced his verdict violates the rule — 
that jurors may not impeach their ver- _ 
dict, as such statement as to the ins — 
fluence of the eonversation inheres in ~ 
Boyer’ verdict itself—Hoffman vy. Jones, 

moe No affidavit, deposition, or oth- 
er sworn statement of a juror will be | 
received to impeach or explain verdict, — 
show on what grounds verdict was 
rendered, or to show mistake therein, 
or that jurors misunderstood charge, 
or that they mistook law or result of 
finding, on ground that such matters 
inhere in verdict.—Carpenter y. Sun 
Indemnity Co., 293 N.W. 400. 

Affidavits or testimony of jurors will 
not be received to impeach or avoid 
verdict in respect to matters inhering 
in verdict itself—Carpenter vy. Sun 
Indemnity Co., 293 N.W. 400. 

N.H. The affidavit of a juror is ad- 
missible in exculpation of himself and 
to sustain a verdict, but, when it re- 
lates to what took place after jury had 
retired, the affidavit is incompetent to 
impeach verdict.—Caldwell v. Yeatman, 

15 A.2d 252. 

Hvidence of a juror’s declarations 
cannot be received for purpose of im- 
peaching verdict.—Caldwell v. Yeatman, 

15 A.2d 252. 

N.J. Testimony of jurors may be re- 
ceived to support their verdict, not to 
impeach it.—Iverson v. Prudential Ins. 
Co. of America, 19 A.2d 214, 126 NJ. 

L. 280. 

N.J.Sup. Jurors are not permitted to 
divulge ground on which general ver- 
dict ig based for purpose of annulling 


impeach a verdict, 
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verdict.—Pulitzer v. Martin 8S. Ribsam 
Senay Co., 18 A.2d 726, 19 N.J.Misc. 
233. 

N.J.Cir.Ct. Public policy prohibits 
the use of depositions of jurors for 
the purpose of impugning or destroy- 
ing a verdict and likewise prohibits 
their use to prove the ground of a 
verdict—In re Collins’ Will, 15 A.2d 
98, 18 N.J.Mise. 492. ; 


N.Y. Where prima: facie evidence of. 


ineligibility of one of the members of 
jury to sit as a juror was _ disclosed 
by statements made outside jury room 
and having no relation to deliberations 
of jury, disclosures were sufficient, 
even though contained in affidavits of 
jurors, to require trial court to make 


-.* inquiry as to their truth for purpose 
ae On coo ining question of eligibility. 
_—McHugh v. Jo 


nes, 29 N.H.2d 76, 283 
N.Y. 534, affirming 16 N.Y.S.2d 332, 


258 App.Div. 111, answering certified 


Geceiion 17 N.Y.S.2d 396, 258 App.Div. 
90 


Tex.Cr.App. Jurors may not be al- 
lowed to impeach their own verdict.— 


_ Branco y. State, 147 S.W.2d 1089. 


S6oce 0h 
Ky. Testimony of a juror may be 


received in support of verdict but not 


to impeach it for misconduct on part 


of some of jurors.—Tate v. Shaver, 152 
’ S.W.2d 259, 287 Ky. 29. 


‘Mo. A juror will not. be heard to 
whether alleged 
misconduct occurred inside or outside 
of the jury room.—Reich v, Thompson, 
142 S.W.2d 486, 129 A.L.R. 795. 
N.Y.Sup. Where only proof of jury’s 
alleged inspection of papers not prop- 
erly before them was contained in af- 
fidavit of a juror, affidavit could not be 
received to impeach verdict.—Haynes v. 
Service Taxicab Corporation, 23 N.Y.S. 


2d 307. 


Tex.Civ.App. Jurors’ affidavits, at- 
tached to motion for new trial on 
ground of jury’s misconduct, cannot be 
received as evidence, unless motion pre- 


sents case of clerical error in commit- 


ting to writing jury’s unanimous verdict 
in answer to special issues submitted, 
and such case is not controlled by stat- 
ute authorizing court to hear evidence 
of jurors and others on motion for new 
trial on such ground and grant new 
trial if misconduct is proved or testi- 
mony received or communication made 
is found material. Rev.St.1925, art. 
2234.—Bozalina v. A. C. Burton & Co., 
152 S.W.2d 879. 
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Neb. No affidavit, deposition, or oth- 
er sworn statement of a juror will be 
received to impeach or explain verdict, 
show on what grounds verdict was 
rendered, or to show mistake therein, 
or that jurors misunderstood charge, 
or that they mistook law or result of 
finding, on ground that such matters 
inhere in verdiect.—Carpenter y. Sun 
Indemnity Co., 293 N.W. 400. 

Tex.Civ.App. Where in death action 
there was variance among jurors con- 
cerning amount to be awarded from 
$5,000 to more than $100,000, and jury 
returned verdict of $40,000, and on mo- 
tion for new trial for alleged miscon- 
duct of jurors in considering amount 
of attorneys’ fees, liability insurance, 
and experience in a similar accident by 
jury foreman, defendants introduced 
two jurors and rested, declining to hear 
testimony of another juror, and indicat- 
ing to defendants’ counsel that ruling 
applied to any other similar testimony 
which defendants might wish to offer, 
constituted error, where one juror stat- 
ed that he considered attorneys’ fees 
in arriving at verdict, and all jurors 
were accessible to the court. Rev.St. 
1925, art. 2180, subd. 9.—Hemsell v. 
Summers, 153 S.W.2d 305. 
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Neb. No affidavit, deposition, or 
other sworn statement of a juror will 
be received to impeach or explain ver- 
dict, show on what grounds verdict 
was rendered, or to show mistake 
therein, or that jurors misunderstood 
charge, or that they mistook law or 
result of finding, on ground that such 
matters inhere in verdict.—Carpenter 
y. Sun Indemnity Co., 298 N.W. 400. 
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NEW TRIAL 

Tex.Civ.App. A unanimous clerical 
error made in recording jury’s verdict 
may be shown by jurors’ affidavits at- 
tached to motion for new trial.—Boza- 
as A.C. Burton & Co., 152 S.W.2d 
879. ‘ 

Where jurors’ affidavits, attached to 
motion for new trial, are at variance 
with each other as to whether mistake 
was made in transcribing their verdict, 
a disputed fact issue is presented, which 
may call for jurors’ evidence in open 
court to determine, but where such af- 
fidavits unanimously speak fact of mis- 
take, there is no such issue and no 
necessity for evidence to_ determine 
that disputed fact exists.—Bozalina vy. 
A. C. Burton & Co., 152 S.W.2d 879. 
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N.J.Cir.Ct. Depositions of jurors 
may be employed to enable jurors to 
exculpate themselves from a charge of 
misconduct.—In re Collins’ Will, 15 
A.2d 98, 18 N.J.Mise. 492. 


§ 396 

Cal.App. Where, in personal injury 
action against automobile driver and 
owner, plaintiff’s counsel in attempting 
to lay foundation for impeachment of 
driver alluded to fact that driver was 
not. a citizen and that he was a na- 
tional of a certain country, but there 
was no showing on motion for new 
trial concerning such matter either by 
way of affidavits or otherwise, implied 
holding of trial court that the matter 
did not constitute prejudicial ‘mis- 
conduct” was proper exercise of court’s 
discretion in denying motion for new 
pom Rtin eed v. Leuenberger, 112 P.2d 

Ga.App. Evidence warranted trial 
judge’s finding that there had been 
no unauthorized separation of jurors 
after the jury had retired.—Cromer & 
Thornton v. Underwood, 13 S.H.2d 860. 
64 Ga.App. 519. 

Kan. On hearing of defendant’s mo- 
tion for new trial on ground that the 
verdict for plaintiff was a ‘quotient 
verdict,” evidence established that the 
verdict was in fact a quotient verdict, 
and trial court erred in overruling de- 
fendant’s motion for a new trial.— 
Neiswender v. Board of Com’rs of Shaw- 
nee County, 113 P.2d 115, 153 Kan. 634. 

Mo. Allegations of a motion for new 
trial do not prove themselves and must 
be supported by proof, but defendant, 
in action for injuries to passenger in 
automobile which was struck by street 
ear, moving for new trial sustained that 
burden by establishing to trial court’s 
satisfaction that juror, who signed the 
verdict as foreman, was guilty of af- 
firmative misconduct, in that he sought 
and secured independent evidence, by 
measuring automobiles and street cars, 
on which to base a verdict.—Middleton 
v. Kansas City Public Service Co., 152 
S.W.2d 154. 

In action for damages for injuries 
sustained by street car passenger when 
the street car collided with automobile, 
in which issue developed as to relative 
height of front fender of automobile 
and body of street car, conduct of 
foreman of jury during trial which ex- 
tended over several days in visitin 
used automobile establishments an 
measuring height of fenders and in 
measuring another street car evidenced 
a disposition not to be governed by 
evidence adduced in court, and was such 
that prejudice to defendant, losing par- 
ty, must be presumed, and prima facie 
case was made for new trial.—Middleton 
v. Kansas City Public Service Co., 152 
S.W.2d 154. 

Where defendant, on motion for new 
trial in action for injwries to passenger 
riding on street car colliding with auto- 
mobile, proved to trial court’s satisfac- 
tion that foreman of jury was guilty of 
affirmative misconduct in that he went 
out and measured height of fenders of 
similar automobiles and a street car and 
made prima facie case, burden of eyvi- 
dence shifted to plaintiff to show there 
was in fact no prejudice to defendant, 
—Middleton v. Kansas City Public Serv- 
ice Co., 152 S.W.2d 154. 

Mo, Affidavits of jurors in street car 

assenger’s action for injuries sustained 
n collision of street car with automo- 


little probative value because of com- 


mon tendency of jurors to minimize ef- — 


fect of misconduct.—Middleton v. Kan- 
aaa City Public Service Co,, 152 S.W.2d 
154. 

Tex.Civ.App. Hvidence warranted de- 
nial of motion for new trial for mis- 
conduct of jury consisting of alleged 
statements that answer to particular 
issue was immaterial and that verdict 
was reached through a “trade-out”.— 
Connally v. Culver, 150 S.W.2d 126, 
error dismissed, judgment correct. 

Tex.Civ.App. In action for breach 
of warranty of automobile sold to 
plaintiff by defendant, jurors’ affidavits 
that word ‘‘No’”’ wag erroneously writ- 
ten by foreman in answer to special 
issue whether defendant improperly in- 
stalled expanders on automobile motor, 
though jury intended to answer ‘‘Yes,” 
and that it was their verdict that ex- 
panders were not properly installed, es- 
tablished jury’s failure to state correct- 
ly in, writing their unanimous verdict, 
so as to require reversal of judgment 
for defendant on verdict and remand of 
cause for error in overruling plaintiff's 
motion for new trial.—Bozalina vy. A. C. 
Burton & Co., 152 S.W.2d 879. 
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Ala.App. .In personal injury action, 
affidavit by defendant’s claim agent, 
that after verdict foreman of jury 
handed claim agent an envelope con- 
taining figures which allegedly showed 
that verdict was a quotient verdict, did 
not establish that verdict was a quo- 
tient verdict, so as to require trial 
court to set aside verdict on defend- 
ant’s motion and grant a new trial.— 
Southern Ry. Co. v. Milan, 199 So. 
708, 29 Ala.App. 590, reversed 199 So. 
711, 240 Ala. 333. 

Mo. In passing on motion for new 
trial on ground of juror’s false answer 
to question on voir dire, trial court 
was not bound by juror’s testimony 
that he was not biased and prejudiced. 
—Reich v. Thompson, 142 S.W.2d 486. 
129 A.L.R. 795. ; 

Mo. Plaintiff’s motion for new trial 
on ground of misconduct of juror in 
concealing material facts touching upon 
his qualification as a juror was suf- 
ficient to authorize trial court to hear 
oral evidence on issues raised, although 
motion was verified only by an affidavit 
of plaintiff by one of plaintiff's attor- 
neys.—Schierloh v. Brashear Freight 
Lines, 148 S.W.2d 747. 

Mo. Hvidence established that first 
actual knowledge of plaintiff and her 
attorneys of misconduct of juror in con- 
cealing material facts touching upon 
his qualifications as a juror was ob- 
tained as result of an investigation aft- 
er verdict had been entered, so as to 
authorize granting new trial on such 
ground.—Schierloh v. Brashear Freight 
Lines, 148 S.W.2d 747. ; 


R.I. Affidavits of corporate defend- 
ant’s attorneys in support of its claim 
of newly discovered evidence as ground 
of its*motion for new trial that jury 
foreman consulted ° plaintiff’s attorney 
about obtaining employment after ren- 
dition of verdict for plaintiff were in- 
sufficient to support defendant’s claim 
of such juror’s bias, as they contained 
nothing tending to show improper con- 
duct of juror before or after verdict 
was rendered._Hayman v. Union Cor- 
poration, 17 A.2d 30. 

§8.C. Evidence that after jury ver- 
dict was rendered there was discovered 
in jury room 12 slips of paper on 
which varying amounts were written, 
and also a slip with an addition of 
such figures and the total divided by 
12, was insufficient to establish ex- 
istence of an illegal quotient verdict. 
—Westbrook v. Hutchison, 10 S.B.2d 
145.1195 S:C ant, 

Tex.Civ.App. Evidence that 
first ballot in suit to enjoin recovery 
on notes on ground that defendant had 
secured plaintiff’s signature on notes 
by stating that plaintiff would not 
have to pay notes, the only juror who 
voted for defendant on first ballot 
wanted to have defendant’s testimony 


{* Peay hein 43 4 
bile that measurements taken by fore- 
man of jury of automobiles and a street — 
car were not considered by jury had 


after ; 


: { : 


eer Aye: hy fh Et bh “ih ‘ : 
re-read and that some of the jurors 
stated that plaintiff was a poor man 
and would lose his home if recovery 
on notes was not enjoined and that 
thereafter juror who had voted for de- 
fendant voted for plaintiff, was too in- 
definite to show “misconduct” of jury 
in view of other testimony.—Arnold v. 
Kinsey, 147 S.W.2d 553, error dis- 
missed, judgment correct. 


407 
Pa.Com.Pl. Where it is alleged that 
a juryman, after a verdict had been re- 
turned, made a statement to a tipstaff 
that the jury had taken a vote and by 
agreement had brought in a verdict in 
accordance with the majority in that 
vote and no testimony was taken on 
the point, such facts so presented are 
not a ground for a new trial, especial- 
ly since jurors cannot impeach their 
own verdict.—Reider v. Christ Church 
of Evangelical Ass’n of North America, 

82 Berks 241. 
§ 419 


Mo. Verification is ordinarily re- 
quired where motion for new trial is 
based upon newly discovered evidence. 
—Reich v. Thompson, 142 S.W.2d 486. 
129 A.LR> 795. 

§ 425 

Kan. Motion for new trial on the 
ground of “‘newly discovered evidence” 
was properly denied in the absence of 
showing that such allegedly newly dis- 
covered evidence was not available to 
movants at the time case was tried, par- 
ticularly where affidavits, setting out 
such evidence, which were filed in sup- 
‘port of motion, were made by movants 
and the husband of one of them.— 
Whitsitt v. Mulkey, 114 P.2d 836, 154 
Kan, 138. 
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Cal.App. Affidavits on motion for 
a new trial on the ground of newly 
discovered evidence are fatally defec- 
tive unless facts are therein alleged 
showing due diligence to obt&in the 
evidence for trial—Forman y. Gold- 
berg, 108 P.2d 983. 

Where affidavits in support of mo- 
tion for new trial on ground of newly 
discovered evidence were defective in 
that new evidence sought to be elicited 
was merely cumulative as to material 
issues and no facts showing due dili- 
gence to procure evidence for trial 
were alleged, trial court did not abuse 
its discretion in denying a new trial.— 
Forman y. Goldberg, 108 P.2d 983. 

Ga.App. Refusal to grant plaintiff 
new trial on ground of “newly discov- 
ered evidence’ was not an abuse of dis- 
eretion where injury for which recov- 
ery was sought occurred in 1937 and 
case was not tried until 1940, and 
testimony of plaintiff at first trial af- 
firmatively disclosed that he then knew 
the name. of truck driver who saw ac- 
cident, allegedly since discovered, as 
well as company for which he worked, 
notwithstanding affidavits alleging due 
diligence in seeking to ascertain name 
of truck driver and to procure him as 
witness, where such affidavits merely 
stated the conclusions of affiants and 
were therefore not binding on court.— 
Brand v. City of Lawrenceville, 13 8S. 
H.2d 214. ; 

Ind.App. One who seeks a new trial 
on ground of newly discovered evi- 
dence must first show his diligence 
by setting out the facts that constitute 
his diligence, so that trial court in 
passing thereon may determine from 
the facts set out whether such dili- 
gence is really shown.—Cobler vy. Pru- 
dential Life Ins. Co., 31 N.H.2d 678. 

On application for new trial on 
ground of newly discovered evidence, 
presumption is that party seeking new 
trial might have discovered the _ evi- 
dence in time to use it at_the trial— 
Cobler v. Prudential Life Ins. Co., 31 
N.E.2d 678. 

Plaintiff’s affidavit, on an _ applica- 
tion for new trial on ground of newly 
discovered evidence, which stated that 
plaintiff interviewed every person that 
he knew was at automobile collision at 
time it occurred, but which made no 
showing that plaintiff made any in- 

uiry of those present to learn who 
else was present or their identity, 
failed to show such due ‘‘diligence’”’ as 
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was required to authorize granting his 
application.—Cobler v. Prudential Life 
Ins. Co., 31 N.H.2d 678. 

Plaintiff’s affidavit, on an applica- 
tion for new trial on ground of newly 
discovered evidence, which failed to 
specify in certain terms that the advice 
which plaintiff received following the 
trial was the first knowledge he had 
about the witnesses on whom he was 
depending for new evidence, failed to 
show such due ‘diligence’ as was re- 
quired to authorize granting his appli- 
cation.—Cobler vy. Prudential Life Ins. 
Co., 31 N.B.2d 678. 

Mass. Trial court was not required 
to believe defendant’s affidavits in sup- 
port of motion for new trial on ground 
of newly discovered evidence even 
though affidavits were uncontradicted, 
and, even if affidavits were accepted as 
true, trial court could deny motion in 
absence of proof that alleged newly 
discovered evidence was not available 
to defendant for introduction at trial 
by exercise of reasonable diligence and 
inquiry.—Pollock vy. Swartz, 29 N.E.2d 
188, 302 Mass.° 604. 

Okl. Affidavit supporting motion for 
new trial for newly discovered evi- 
dence, setting forth that prior to trial 
an attorney for defendant made diligent 
search to procure witnesses to prove 
all facts in connection with alleged in- 
juries sued on by the plaintiff set forth 
a mere “conclusion” and was not suffi- 
cient allegation of ‘diligence’ to entitle 
the defendant to new trial. 12 OkI.St. 
Ann. § 651, subd. 7; § 654.—Berry v. 
Park, 110 P.2d 902. 

A mere assertion in affidavit sup- 
porting motion for new trial for newly 
discovered evidence, that all reasonable 
diligence was used to obtain the evi- 
dence prior to the first trial is a mere 
“conclusion” and is insufficient to en- 
title moving party to new trial. 12 
OklSt.Ann. § 651, subd. 7; § 654.— 
Berry v. Park, 110 P.2d 902. 

Defendant who sought new trial on 
ground of newly discovered evidence 
had burden of showing the use of rea- 
sonable diligence to obtain such evi- 
dence prior to the trial of the case. 
12 Okl.St.Ann. § 651, subd. 7.—Berry 
v. Park, 110 P.2d ees 


Ind.App. Where insured and bene- 
ficiary, who were husband and wife, 
died in a common disaster, and admin- 
istrator of estate of beneficiary sought 
to prove beneficiary survived insured 
so as to be entitled to recover proceeds 
of life policy, affidavit of two witnesses 
that they would testify that they 
reached scene of automobile accident 
following closely the approach of the 
ambulance, and that they saw bene- 
ficiary raise her head in a more ver- 
tical position and flesh of her body 
tremble and move, was merely “cumu- 
lative’, in view of other testimony 
given on position of beneficiary’s body 
in automobile and on fact that she 
moved, and hence was insufficient to 
authorize a new trial on ground of 
“newly discovered evidence’’.—Cobler v. 
paren Life Ins. Co. 31 N.H.2d 
7 


Kan. In action to quiet title to real- 
ty, wherein a defendant answered that 
he held a valid mortgage on the real- 
ty, executed by plaintiff's son, who had 
legal title to the realty under a war- 
ranty deed from plaintiff affidavits of 
relatives of plaintiff, that she was not 
within the county during the time 
which notary testified that he had 
taken the acknowledgment to the war- 
ranty deed from plaintiff to her son, 
did not require or justify the granting 
of a new trial, where there was evi- 
dence of the plaintiff on the point at 
the time of the trial, and the affiants 
were relatives of the plaintiff, most of 
whom would benefit directly if new 
trial would be granted.—McMickel v. 
Miner, 106 P.2d 659, 152 Kan, 562. 

Mass. Trial court was not required 
to believe defendant’s affidavits in sup- 
port of motion for new trial on ground 
of newly discovered evidence even 
though affidavits were uncontradicted, 
and, even if affidayits were accepted as 
true, trial court could deny motion in 
absence of proof that alleged newly 
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discovered evidence was not available 
to defendant for introduction at trial 


_by exercise of reasonable diligence and © 


inquiry.—Pollock v. Swartz, 29 N.H.2d — 
188, 302 Mass. 604. ‘ cat 
Mo.App. In personal injury suit, evi- 
dence held not to show that trial court 
abused his discretion in denying de- 
fendant’s motion for new trial on 
ground of physician’s willful and de- 
liberate perjury in testifying that he ~ 
operated on plaintiff six months before 
accident for appendicitis only, though — 
witness also removed plaintiff’s right 
ovary in course of such operation. Mo. ~ 
St.Ann. § 1002, p. 1264.—Carson v. 
Hagist, 143 S.W.2d 355. i 
Okl. An affidavit supporting motion — 
for new trial for newly discovered evi- — 
dence must consist of material facts 
and not conclusions or argumentative — 
matter. 12 Okl.St.Ann, § 651, subd. 7; — 
§ 654.—Berry v. Park, 110 P.2d 902.- 
Pa.Super. In action for personal in- 
juries whether plaintiff, as a witness, — 
was guilty of wilful and corrupt per- — 
jury was a question peculiarly for the — 
trial court, and therefore denial of a 
motion for new trial supported by an — 
affidavit on information and belief as © 
to newly discovered evidence which 
would contradict plaintiff’s testimony, + 
Was not an abuse of trial court’s dis- 
cretion.—Stewart v. Leiper, 16 A.2d — 
660, 142 Pa.Super. 429 H 
Tex.Civ.App. In action for injuries 
sustained by truck occupant in collision 
with train, evidence sustained finding — 
on motion for new trial that jury was — 
not guilty of misconduct in matter of — 
procedure adopted in arriving at an. 
swers to the special issues or in as- 
sessing damages.—Texas & N. O. R. Co. | 
v. Haney, 144 S.W.2d 677, error dis- — 
missed, judgment correct. SG 
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_ Cal.App. Where the affidavit support- — 
ing a motion for a new trial on the 
ground of newly discovered evidence 
stated that the injured p'sintiff and his 
daughter-in-law were under the in- 
fluence of liquor and that the latter, 
contrary to her testimony that she went 
to the hospital in a police car, accom- 
panied plaintiff in the ambulance, the 
failure of plaintiff and his daughter-in- 
law to file counter affidavits could not — 
be deemed an admission that they were 
intoxicated, in view of their testimony 
indicating the contrary at the trial.— 
Atherley v. Market St. Ry. Co., 108 
P.2d 927. 

There was not a sufficient showing 
of due diligence in support of a motion 
for a new trial on ground of the newly 
discovered evidence of a police officer 
whose affidavit stated that he arrived 
at the scene of the accident before 
plaintiff had been taken to the hospital, 
where the counter affidavit of plaintifi’s 
attorney averred that the officer’s re- 
port was filed with the police depart- 
ment on the day of the accident and 
was at all times available.—Atherley v.\ 
Market St. Ry. Co., 108 P.2d 927. 

Iowa. A juror’s affidavit to effeet 
that jury in its deliberations discussed 
prior litigation between same parties 
and possibility of ending litigatidn by 
verdict for plaintiff was insufficient to 
warrant setting aside verdict on ground 
of ‘‘misconduct”’ of jury, as the matters 
contained in affidavit did not tend to 

rove or disprove any issue in case.— 
vofman v. Jones, 294 N.W. 588. y 

N.H. Defendants’ motions, in so far . 
as motions requested that verdicts for 
plaintiffs be set aside for improper 
conduct of jurors, were properly de- 
nied for lack of competent supporting 
evidence, where motions were support- 
ed by affidavits of defendants’ counsel 
in which counsel recounted in sum- 
marized form results of conversations 
with members of jury after jury_had 
been discharged and separated.—Cald- 
well v. Yeatman, 15 A.2d 252. 

Okl. Rejecting offer by state, on mo- 
tion for new trial, to prove that act 
waiving immunity of state from suit 
as to plaintiff was not advertised as 
required by the constitution, was prop- 
er, where there was no showing that 
the offered evidence was newly discoy- 
ered, or that the motion for new trial 
was based on that ground. Laws 1935, 
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s 
ec. 65, art. 43; Okl.St.Ann.Const. art. 
5, § 32.—State v. Adams, 105 P.2d 416. 
~~ -Fex.Civ.App. Where plaintiffs’ mo- 
tion for new trial because of alleged 
- misconduct of jury was supported by 
testimony of only one of jurors which, 
on cross-examination, was inconsistent 
with and contradictory of his testimony 
on direct examination as to material 
matters, trial court properly exercised 
his discretion in denying the motion. 
_—Peacock v. Missouri-Kansas-Texas R. 
Co. of Texas, 148 S8.W.2d 250. 


433 
Cal. Where trial court made no or- 
der disposing of motion for new trial, 
the motion was denied without court 
order. Code Ciy.Proc. § 660.—Casner 
| vy. Daily News Co., 106 P.2d 201, prior 
opinion 98 P.2d 537. 


Pasay, § 435 
Ga. Where movant failed to appear 
at time and place last fixed for hear- 
ing of motion for new trial or to pre- 
sent brief of evidence orto show at 
that time any excuse for failure to ap- 
of pear, judge had jurisdiction to dismiss 
motion for new trial as for want of 
-_-prosecution,—Felker v. Morrow, 13 S.E. 
2d 646, 191 Ga. 658, 
- Where judge had jurisdiction to pass 
upon motion for new trial at time of 
his dismissal of motion because of 
_moyant’s failure to appear or to pre- 
sent brief of evidence, judge did not 
abuse discretion in refusing to_ set 
aside judgment of dismissal and to 
_ reinstate motion on ground of movant’s 
iliness and judge’s alleged lack of ju- 


 risdiction.—Felker v. Morrow, 13 S.E. 
- 2d 646, 191 Ga. 658. 
§.C. Where defendant, under the 


- misapprehension that trial judge’s fail- 
ure to pass on motion for new trial 
before judge’s death was tantamount to 
refusal of the motion, served notice of 
intention to appeal therefrom but with- 
- in ten days served notice that it would 
apply to another judge to hear the 
motion for new trial, the notice of in- 
tention to appeal was a nullity, and de- 
fendant did not “waive” or “abandon” 
_ the motion. Code 1932, § 781.—Bridg- 
ers y. South Carolina State Highway 
Pep oent, 14/'S8.6.2d '632)°' 197 7S:C. 
126.) 


; § 439 
- Cal.App. Where plaintiff filed writ- 
ten motion on January 13, 1937, which 
- -was date when trial judge was to pass 
upon defendants’ motion for new trial, 
to disqualify trial judge from passing 
upon defendants’ motion, during in- 
_ terim between January 13 and Septem- 
ber 2, 1938, when special proceeding 
instituted by plaintiff was properly 
es disposed of, trial judge’s power to 
+ pass upon defendants’ motion was sus- 
4 pended, and the period of time be- 
tween January 13 and September 2 
» was to be excluded in computing 60- 
4 day period provided for determination 
i 
i 


| 


h 
WY. 


of motions for new trial. Code Civ. 
j “Proce. § 660.—Collins v. Nelson, 106 P. 
Das 2d .3.9. 
y Where defendants filed notice of in- 
ie tention to move for new trial on De- 
; cember 12, 1936, and plaintiff filed 
written motion on January 13, 1937, 
i which was date when trial judge was 
; to rule upon defendants’ motion, to dis- 
qualify judge from passing upon de- 
fendants’ motion, and plaintiff’s mo- 
tion was denied on September 1, 1938, 
trial judge had jurisdiction to enter an 
order on September 2, granting motion 
for new trial, since total time elapsing 
between filing of notice of intention to 
: “move for new trial and granting of new 
' trial was to be deemed 382:days. Code 
Ciy.Proc. §§ 170, 660.—Collins v. Nel- 
son, 106 P.2d 39. 

A trial judge, by directing the filing 
of briefs on defendants’ motion for new 
trial and by allowing time for filing 
briefs, did not divest himself of juris- 
diction to rule on motion until allotted 
time for filing briefs had expired, and 
hence he could, without notice to par- 
ties, enter order granting new trial on 
day after the day when he directed fil- 
ing of briefs, especially where the 60- 
day period within which judge could 
rule upon motion would have expired 
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if judge permitted time to elapse which 
he had granted for filing briefs. Code 
Civ.Proe. § 660,—Collins v. Nelson, 106 
P.2d. 39. 4 

Cal.App. A denial of a motion for 
new trial by reason of expiration of 
60-day period provided by statute was 
just as efficacious as denial by an af- 
firmative act, as against contention 
that moving party had a _ statutory 
right to affirmative action by the trial 
court and that she was prejudiced by 
court’s failure to act. Code Civ.Proc. 
§ 660.—Lee y..Dawson, 112 P.2d 683. 

Wis. Under statute, where no order 
extending time for cause had been en- 
tered, trial court could not set aside 
verdict and grant new trial after ex- 
piration of 60 days from rendition of 
verdict. St.1939, §§ 252.10(1), 270.49 
(1).—Volland v. McGee, 294 N.W. 497, 
rehearing denied 295 N.W. 635. 

Wis. Order setting aside verdict and 
granting a new trial was ineffective, 
where more than 60 days had expired 
after rendition of verdict, but order 
vacating and setting aside judgment 
was not void, since court did not lack 
jurisdiction to vacate the judgment al- 
though under the circumstances it com- 
mitted error in doing so. §t.1939, § 
252.10(1).—Volland v. McGee, 295 N.W. 
635, 236 Wis. 358, denying rehearing 
294 N.W. 497, 236 Wis. 358. 


§ 442 

Ga. Under order directing that mo- 
tion for new trial be heard on specified 
date in vacation, that motion if not 
then heard be heard at time agreed 
upon by counsel, and that if not 
previously heard motion should be 
heard at next term, where, after several 
postponements, time was not extended 
on date last set, but subsequently 
movant procured an order, assented to 
by opposing counsel, again postponing 
hearing to specified date, judge had 
jurisdiction to pass upon motion at 
that time, as against contention that 
failure to extend time on date set made 
motion returnable at next. term of 
court.—Felker v. Morrow, 13 S.H.2d 
646, 191 Ga. 658. 


Tex.Civ.App. The parties to. action 
were without power to extend time for 
presentation of plaintiff's amended mo- 
tion for new trial beyond statutory 
period of 30 days after filing thereof. 
Vernon’s Ann,.Civ.St. art. 2092, subd. 
28.—Richmond vy. Champagne’s Bakery, 
149 S.W.2d 304, error dismissed, judg- 
ment correct. 
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Cal.App. It is within trial court’s 
discretion to refuse to extend to a 
party the privilege of arguing a motion 
for new trial, and such refusal is not 
ground for reversal.—Collins v. Nelson, 
106) Pi2d 39. 

Il.App. In passing on a motion for 
a new trial, the trial court may consid- 
er only errors alleged to have occurred 
during the course of the trial and 
must accept the issues as presented in 
the pleadings at the time of the trial.— 
Scott v. Freeport Motor Casualty Co. 
reer leper 34 N.H.2d 879, 310 ill.App. 


Mo.App. In action to recover dam- 
ages of defendant for having enticed 
and induced plaintiff’s husband to 
separate from her, wherein trial judge 
in requiring a remittitur stated that 
excessiveness of verdict might indicate 
an attempt by jury to punish plaintiff’s 
former husband, such statement. was 
not an official finding, but was a mere 
unofficial expression of a surmise, and 
was not controlling as against official 
order of court overruling motion for 
new trial.—Reynolds v. Reynolds, 143 


S.W.2d 347. 

Ohio App. The fact that trial court 
before granting motion for new trial 
on ground that verdict was against 
the manifest weight of the evidence, 
considered testimony which had been 
given in another case by the party ob- 
taining the verdict, and which was 
contrary to the testimony given by him 
in the case before the court, did not 
render the granting of the motion an 
abuse of discretion, and the order was 
not an “appealable order,’ where the 


‘tion, that it did ‘so only on wh 


trial court stated, in granting t 


peared in the case at bar and 


th 
reference to the transcript of the other © 


case,—Ridenour v. Schmidt, 30 N.E.2d 
560, 65 Ohio App. 475. : ) 

Okl. Where defendant failed to 
prove reasonable diligence to procure 
allegedly newly discovered evidence be- 
fore trial of case, so that the defend- 
ant was not entitled to a new trial, 
exclusion of part of the alleged newly 
discovered evidence at hearing on the 
motion for new trial did not constitute 
reversible error.—Berry v. Park, 110 
P.2d 902. 4 

Pa.Com.Pl. In the disposition of a’ 
motion for a new trial, when the plain- 
tiffs have the verdict, the court is re- 
quired in reviewing the testimony, to 
apply the familiar rule that it must 
not only be read in the light most fa- 
vorable to plaintiffs, all conflicts there- 
in being resolved in their favor, but 
they must be given the benefit of every 
fact and inference of fact pertaining to 
the issues involved which may. rea- 
sonably be deduced from the evidence. 
—Sproul y. McCray, 23 Erie 184. 

R.I. In personal injury suit, trial 
justice erred in expressly refusing to 
exercise his experienced and independ- 
ent judgment in passing on defendant’s 
motion for new trial on ground that 
damages awarded plaintiff by verdict 
were excessive, and his mere formal ap- 
proval of amount thereof carries no. 
weight in Supreme Court on defend- 
ant’s exceptions.—Hayman y. Union 
Corporation, 17 A.2d 30. ; 

R. In consolidated actions by bus 

assenger for injuries sustained in col- 
ision at intersection between bus on 
which he was riding and an automobile, 
against bus company and owner of au- 
tomobile, complaint that trial justice, 
in ruling on defendants’ motions for 
new trial, failed to take into considera- 
tion position of bus and of automobile 
after accident, was without force, where 
real positions of vehicles at such time 
were subject of conflicting evidence, and 
trial justice specifically referred to posi- 
tion of the two vehicles as testified to 
by_bus operator and_automobile driver. 
—Dietz v. United WHlectric Rys. Co., 
21 A.2d 277. 

8.C. Where trial judge refused mo- 
tion to dismiss counterclaim, marked 
motion to set aside verdict on counter- 
claim “heard”, and subsequently ad- 
journed sine die, the motion should 
have been decided as it stood when 
it was marked “heard”, and trial judge 
erred in considering and acting upon 
matters and issues which were not 
heard’ or acted upon at trial, but 
brought to his attention after adjourn- 
ment.—Goza y. J. I. Case Co., 12 S.E. 
20 433,195 S.C. 642. 


Tex.Civ.App. In considering evidence 
offered on hearing on motion for new 
trial, trial court has same latitude in 
passing on credibility of witnesses and 
of weight to be given to their testi- 
mony as the jury has on the original 
trial.— Connally vy. Culver, 150 S.W.2d 
126, error dismissed, judgment correct. 

On motion for new trial for miscon- 
duct of jury, trial court could consider 
and weigh alleged bias of particular 
juror, evidence offered to impeach such 
juror, the indefiniteness of the bias 
and the evidence, and testimony of 
other jurors that argument or state- 
ments related by particular juror were 
not made,—Connally v. Culver, 150 S. 
W.2d 126, error dismissed, judgment 
correct. 


Tex.Civ.App. A question of whether 
new trial should be granted for miscon- 
duct of jury or improper argument of 
counsel usually involves a determination 
of whether misconduct or improper ar- 
gument occurred, and if so, whether 
misconduct or improper argument was 
material, and if material, whether rec- 
ord affirmatively shows beyond reason- 
able doubt that misconduct or improp- 
er argument was rendered harmless.— 
Dallas Railway & Terminal Co. v. Bish- 
op, 153 S.W.2d 298. 

Tex.Civ.App. The statute providing 
the order of proceedings on trials by 
jury applies to hearings upon motions 


, . 


i 


. 
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On hearing. of motion 


Tex.Civ.App. 
for new trial for misconduct of jury, 
trial court is accorded the same lati- 
tude in passing on credibility of wit- 
nesses and of weight to be given their 
testimony as the jury had on the trial 
of the original cause.—Peacock v. Mis- 


souri-Kansas-Texas 
148 S.W.2d 250. 

If there are any inconsistencies or 
contradictions in the testimony of wit- 
nesses on hearing of motion for new 
trial, it rests within trial court’s sound 
discretion to harmonize and reconcile 
such conflicts so far as possible.—Pea- 
cock y. Missouri-Kansas-Texas R. Co. 
of Texas, 148 S.W.2d 250. 


R. Co. -of Texas, 


§ 455 
Tex.Civ.App. <A juror’s testimony on 
hearing on motion for new trial for 
misconduct of jury may be so contra- 
dictory and inconsistent that trial court 
in passing on the credibility of the 
witness may be justified in disregard- 
ing his entire testimony.—Peacock v. 
Missouri-Kansas-Texas R. Co. of Tex- 
_as, 148 S.W.2d 250. 
§ 463 
Il.App. Where following judgment 
for plaintiff defendants filed motion for 
judgment notwithstanding the verdict 
and also motion for new trial, trial 
court should pass upon both motions, 


Smith-Hurd Stats: ce. 110, § 192.—Bru- 
mit v. Wasson, 33 N.H.2d 740, 310 Ill. 
App. 264, 

Ill.App. Where a party moves for 


judgment notwithstanding the verdict 
and for new trial in the alternative, 
the trial judge should rule on_ the 
motion. for judgment, but whatever 
the ruling thereon, he should also rule 
‘on motion for new trial. Smith-Hurd 
Stats. c. 110, § 192.—Dahlberg v. Chi- 
cago City Bank & Trust Co., 33 N.H. 
2d 747, 310 Ill.App. 281. 

Tex.Civ.App. Order sustaining a gen- 
eral demurrer to motion for new trial 
had the effect of conceding the truth 
of the allegations contained therein.— 
Kuhn vy. Palo Duro Corporation, 151 S&S. 
W.2d 894, error granted. 


§ 465. 

D.C.Va. A motion for rehearing lies 
within discretion of the court to which 
it is addressed and no appeal lies from 
its denial.—In re Cury, 34 F.Supp. 526. 

Cal.App. The granting or denying 
of a new trial rests in the discretion 
of the trial iudge.—Dasso v, Bradbury, 
104 P.2d 128, 39 Cal.App.2d 712. 

Cal.App. The granting or denying of 
motion for new trial is largely in dis- 
cretion of trial judge. Code Civ.Proc. 
§§ 657, 659.—Bauman v. City and Coun- 
ty of San Francisco, 108 P.2d 989. 

Cal.App. Discretion to grant new 
trial is not a right to exert mere per- 
sonal or arbitrary will of the judge, 
but is governed by fixed rules of law 
to be reasonably exercised for accom- 
plishment of justice—Anderson  v. 
Lang, 109 P.2d 981. 

Ga.App. The language used by 
judge in overruling motion for new 
trial did not necessarily or clearly 
show that he failed to use whatever 
discretion he had in passing on mo- 
tion.—Town of Woodland v. Carter 
Const. Co., 16 S.H.2d 129. 

lu. The discretion of trial judge in 
granting new trial is not unlimited but 
must be exercised reasonably and such 
discretion is not broad enough to per- 
mit him to allow a new trial because of 
errors induced by and in favor of mov- 
ing party.—LincolIn Park Com’rs v. 
Schmidt, 31 N.H.2d 969, 375 Ill, 474. 

il.App. Whether a new trial should 
be granted is largely within the discre- 
tion of the trial court.—Parke v. Lopez, 
29 N.H.2d 30, 306 Ill.App. 486. 

La. ‘he granting of a new trial and 
the reopening of cases for the introduc- 
tion of additional testimony are mat- 
ters left largely to the discretion of 
trial courts——In re _ Succession of 
Bright, 1 So.2d 94, 197 La, 251. 

La.App. Trial courts have great dis- 
cretion in the matter of granting or 
refusing new trials. Code Prac. arts. 


Vegree 
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IAL 
547, 560.—Weinberger Sales Co. vy. 
Truett, 2 So.2d 699. 

Mass. Generally, disposition of mo- 
tion to set aside jury’s verdict for 
recognized causes rests in trial court’s 
sound judicial discretion.—Kinnear v. 
He a Mills, 32 N.W.2d 2638, 308 Mass. 

Mich. The granting of a rehearing 
lies within the sound discretion of the 
circuit judge-——Chapin y, Cullis, 299 N. 
W. 824, 299 Mich. 101. 

Mo. A certain amount of discretion 
in granting new trials is vested in trial 
contig ventenzel v. Neyer, 149 S.W. 

N.Y.Dom,Rel.Ct. Courts may grant 
new trials or rehearings but the power 
should be exercised with utmost dis- 
a maces v. Camhi, 25 N.Y.S.2d 


Ohio. The granting of a motion for 
a new trial rests in sound discretion 
of trial court and does not constitute 
a “final order” from which an appeal 
can be taken unless it clearly appears 
that trial court has abused its _ dis- 
cretion in granting the motion.—Dur- 
bin v. Humphrey Co,, 28 N.H.2d 563, 
137 Ohio St. 177. 

Ohio. The granting or refusing of a 
motion for new trial rests largely in 
sound discretion of trial court.—Steiner 
v. Custer, 31 N.H.2d 855, 137 Ohio St. 
448, reversing 27 N.H.2d 160, 63 Ohio 
App. 440. 

The meaning of the term “abuse of 
discretion” in relation to granting of 
a motion for new trial connotes more 
than an error of law or of judgment, 
and implies an unreasonable, arbitrary, 
or unconscionable attitude on part of 
court.—Steiner v. Custer, 31 N.H.2d 
855, 137 Ohio St, 448, reversing 27 N. 
H.2d 160, 63 Ohio App. 440. 

Okl, A motion for new trial is ad- 
dressed to the sound legal discretion of 
the trial court, and ‘every presumption 
will be indulged in favor of the ruling 
of the trial judge.——Gripe v. Grieves, 
111 P.2d 818. 

Okl. The granting or denial of mo- 
tion for new trial is within sound legal 
discretion of trial court, whose action 
will not be reversed on appeal, in ab- 
sence of abuse of such discretion.— 
Kurn y.. Freeman, 113 P.2d 194. 

Okl. A motion for new trial is ad- 
dressed to the trial court’s sound legal 
discretion, and where such motion has 
been sustained, every presumption 
which can properly be indulged, will 
be indulged to support the trial court’s 
action.—Morningside Hospital & Train- 
ing School for Nurses v. Pennington, 
114 P.2d 943. 


Pa.Super. The awarding of a new 
trial lies largely in trial court’s discre- 
tion.—Szidor v. Greek Catholic Union 
of Russian Brotherhoods of U. S., 21 
A.2d 104, 145 Pa.Super. 251, 


Pa,Com.P]. Question of new trial is 
within the sound discretion of trial 
court, and case, supra, does not call for 
exercise of such discretion. To order 
a new trial solely on ground of change 
of testimony would be equivalent to 
denial of a judgment to plaintiff, which 
is improper. At every subsequent trial 
the same variance might occur, so that 
a verdict for plaintiff could never be 
sustained.—Witkoski v. Lehigh Valley 
R. Co., 34 Luz.L.Reg.Rep. 153, reversed 
12 A.2d 908, 338 Pa. 510. 


Pa.Orph, The granting or refusal of 
a re-hearing is always a matter within 
the sound discretion of the Court.—In 
re Keiper’s Hstate, 27 North. 281. 


Tex.Civ.App. The matter of new 
trial is directed to the discretion of the 
trial judge and may be granted upon 
his own motion.—St, John y. Archer, 
147 S.W.2d 519, error dismissed. 

Tex.Civ.App. The granting or refus- 
ing of a motion for a new trial on 
purely equitable grounds is within dis- 
cretion of trial court——McLoughlin y. 
Schnitzer, 147 S.W.2d 826. 

Utah. The exercise of judicial dis- 
eretion must be based on some facts 
notwithstanding great latitude is ac- 
corded trial court in granting new trie 
al. Rev.St.1933, 104-40-7.—Saltas v, 
Affleck, 105 P.2d 176. 


A § 469 
4 8469 ‘ we 
Ala.App. A motion for a new trial 
on ground of newly discovered evi- 
dence is addressed to sound discretion 
of trial court, and will be granted only 
where movant shows due diligence be- 
fore the trial, and that such evidence — 
will probably change the result.—Brock 
v. Shirley, 197 So. 665. , pea 
Ariz. In action for damages to stock ~ 
of drugs caused by defective system of 
plumbing maintained by defendants in — 
building in which the plaintiff was a 
tenant, denial of new trial on ground — 
of newly discovered evidence, which — 
would show that drugs upon which ~— 
water leaked were less in quantity — 
than contended and damages were — 
very small, was not abuse of discre- — 
tion where element of diligence was a 


‘ 


lacking and the evidence if admitted © 
would be merely cumulative—Williams _ 
v. Hagans, 105 P.2d 958. pair rae 

Cal.App. A claim of newly discov- — 
ered evidence warranting a_ new trial — 
is regarded by courts with distrust on 
ground that public policy demands that 
a litigant should be compelled to ex: 
haust every reasonable effort to pro- 
duce at the trial of his case all exist- 
ing evidence in his behalf, but where ~ 
trial court has exercised its discretion — 
and granted a new trial, such action o 
the trial court is not looked upon with 
either distrust or disfavor. Code Civ. 
Proc. § 657, subd. 4.—Dasso v. Brad- 
bury, 104 P.2d 128, 39 Cal.App.2d 712. 

Cal.App. In action against automo- 
bile owners wherein issue was whether 
chauffeur used automobile with owners’ 
permission at time of collision, grant- 
ing plaintiffs a new trial on ground of 
“newly discovered evidence’ as to ad- 
missions by owner that chauffeur used 
automobile by permission, and to the 
effect that owner made no statement on 


cretion, Gode Civ.Proc. § 657, subd. 
4.—Dasso v. Bradbury, 104 P.2d 128 
89 Cal.App.2d 712. ne 


Cal.App. Whether a new trial should ~— 
be granted on the ground of newly 
discovered evidence rests in the sound 
discretion of the trial court——Atherley 
v. Market St. Ry. Co., 108 P.2d 927. 

Motions for a new trial on the ~ 
ground of newly discovered evidence 
are regarded with distrust and dis- — 
favor.—Atherley v. Market St. Ry. Co., 
108 P.2d 927. 38 

Conn. An application for a new — 
trial on ground of newly discovered 
evidence is addressed to the discretion 
of the trial court.—Levine v. Union & © 
New Haven Trust Co., 17 A.2d 6500, 
127 Conn. 435. iz 


Ga.App. Newly discovered evidence is 
not favored as a ground for new trial 
and a motion for new trial upon such 
ground is addressed to the sound dis- — 
cretion of trial court, whose judgment 
overruling the motion as to such 
ground will not be disturbed on appeal, 
unless manifestly an abuse of discre- 
tion.—Brand y. City of Lawrenceville, 
13 S.W.2d 214. 


Ill.App. A new trial based upon. 
newly discovered evidence should be 
granted if there has been diligence and 
the new matter does not conflict with 
rule concerning cumulative evidence 
and is such as to strengthen the con- 
viction that justice has not been done. 
—Knight v. Citizens Coach Co., 30 N. 
EH.2d 180, 307 Ill.App. 251. 

Where affidavits of pedestrian and 
his attorneys disclosed that search for 
witnesses had been made for many 
days before trial in unsuccessful at- 
tempt to find eyewitness to accident, 
and that after trial, which resulted in 
directed verdict for company which 
owned bus that struck pedestrian, such 
a witness was found, and witness’ af- 
fidavit disclosed that he would testify 
to certain facts which had not been 
disclosed at trial, including facts con- 
cerning conduct of pedestrian after he 
started to cross street until he was 
struck, and fact that the witness heard 
no signal given by bus driver, pedes- 
trian was entitled to new trial for 
“newly discovered evidence’, since 
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there was sufficient showing of “dili- 


gence” and the new evidence was “ma- 
terial” and was not “cumulative”’.— 
Knight v. Citizens Coach Co., 30 N.B.2d 
180, 307 Tll.App. 251. : 4 
Ind.App. The law looks with dis- 
favor upon applications for a new trial 
on ground of newly discovered evi- 
dence, and requires a strict compliance 
with the rule of due diligence to secure 
a new trial on such ground.—Cobler 


vy. Prudential Life Ins. Co., 31 N.H.2d 


678. 
The grant of a new trial on ground 
of newly discovered evidence calls for 
exercise of judicial discretion by trial 


court, and such discretion will not be 


disturbed on appeal unless it is shown 
that there was manifest abuse there- 
of.—Cobler v. Prudential Life Ins. Co., 


31 =N.H.2d 678 


Iowa. The trial court has a large 


discretion in determining whether to 


grant new trial for newly discovered 
a tt v. Liddle, 294 N.W. 


Ky. The granting of a new-trial up- 
evidence rests 
largely within the discretion of the 


Mig judge whose judgment will not 
_ be 


disturbed in the absence of abuse 
of discretion. Civ.Code Prac. § 344.— 
Cincinnati, N. O. & T. P. Ry. Co. v. 
Snow, 143 S.W.2d 863, 284 Ky. 58. 

_ La.App. Granting of new trial for 
newly discovered evidence is_in trial 
court’s discretion.—Deimel v. Btheridge, 
198 So. 537. 

Mass. Ordinarily, a motion for a 
new trial on the ground of newly dis- 
covered evidence is addressed to the 
discretion of the trial judge, and an 
exception will not lie to the denial of 
such a motion.—Pollock v. Swartz, 29 
N.E.2d 188, 302 Mass. 604. 

Denial of defendant’s motion for 
new trial on ground of newly discover- 
ed evidence was not an abuse of trial 
court’s discretion.—Pollock v. Swartz, 
29 N.E.2d 188, 302 Mass. 604. 

Ohio App. Where newly discovered 
evidence would not require a different 
judgment, and it was more cumulative 
than otherwise, and no sufficient reason 
appeared for the failure to introduce 
the evidence during the trial, trial 
court did not err in overruling motion 


for new trial.—Sroufe v. Guttman, 32 


N.B.2d 444, 65 Ohio App. 556. 

Okl. The granting of new trial for 
newly discovered evidence rests large- 
ly in the trial court’s discretion, and 


its action in overruling motion will be 
' affirmed in absence of an abuse of dis- ° 


eretion. 12 Okl.St.Ann, § 651, subd. 
7.—Berry v. Park, 110 P.2d 902. 
Pa.Super. To entitle a defendant to 


-a new trial, on the ground of after- 


discovered evidence, the evidence ‘must 
have been discovered after the trial 
and be such as could not have been 
obtained at the trial by the use of rea- 
sonable diligence, and such evidence 
must not be simply corroborative or 
cumulative, or merely to impeach the 
eredibility of a witness, and must be 
such as would likely result in a dif- 
ferent verdict if a new trial be grant- 
ed.—Stewart yv. Leiper, 16 A.2d 660, 
142 Pa.Super. 429. 

Whether a new trial shall be granted 
on the ground of newly discovered evi- 
dence is within the sound discretion of 
the trial court, and an order denying 
a new trial on this ground will be re- 
versed on appeal only where such dis- 
eretion has been clearly abused.— 
Stewart v. Leiper, 16 A.2d 660, 142 Pa. 
Super. 429. 

Pa.Com.Pl, On a motion for a new 
trial, in an action involving the colli- 
sion of two automobiles, the defendant 
averred, as a reason for granting a new 
trial, after-discovered evidence relating 
to the weather conditions, and “relat- 
ing to the conditions at the time of the 
accident, the position of the cars after 
the accident, and the damage done to 
them.” Defendant filed an _ affidavit 
stating that the “testimony of plaintiff 
as to weather conditions, a material 
fact, would be contradicted, and that 
testimony as to the conditions at the 
time of the accident, together with the 
position of the cars after the accident, 
and the damages done to them, all of 


.go to the merits of the case. 


NEW TRIAL 
which testimony * * * could _ not 
have been obtained prior to the trial 
through the exercise of reasonable dil- 
igence’’ would be given by a certain 
witness. Held, that the motion for a 
new trial must be refused.—Plymire v. 
Freeman, 50 Dauph. 55. 

To entitle a defendant to a new trial 
on the ground of after-discovered evi- 
dence, it must appear that it was dis- 
covered since the trial, and be such as 
could not have been obtained at the 
trial by the use of reasonable dili- 
gence; it must not be simply corrobo- 
rative or cumulative, or merely to im- 
peach the credibility of a witness; and 
it must be such as would likely result 
in a different verdict if a new trial 
were granted.—Plymire v. Freeman, 50 
Dauph. 55. 

Pa.Com.Pl. The recognized tests for 
granting a new trial on the ground 
of after discovered evidence are: (1) 
The testimony must have been dis- 
covered since the former trial and 
could not have been aus a ae at the 
former trial with reasonable diligence. 
(2) The testimony must not merely be 
cumulative and corroborative, but must 
(3) .The 
new testimony must not be merely for 
the purpose of impeaching the credi- 
bility of witnesses, but must be such 
as will probably produce a different 
verdict if a new trial should be granted. 
—Minet Motor Co. v. Red Lion Buick 
Service, 54 York 113. 

R.I. In husband’s action against de- 
ceased wife’s executor for work and la- 
bor performed on wife’s realty and for 
money expended to pay taxes on wife’s 
realty on theory that wife had breached 
agreement to compensate him by devis- 
ing all of her realty to him, denial of 
motion for new trial on ground of new- 
ly discovered evidence of existence of 
an earlier will in which husband was 
left only $1 was not an abuse of dis- 
cretion qauagie v. Harlow, 14 A.2d 


Wash. A motion for new trial on 
ground of newly discovered evidence is 
addressed to sound discretion of trial 
court, and its exercise of that discre- 
tion will not be disturbed except for 
manifest abuse.—Nelson v. West Coast 
Dairy Co.; *105 P:2a 76, 130 ACL-R. 


Wash. To justify the granting of a 
motion for new trial because of newly 
discovered evidence, it must appear 
that evidence is such as will probably 
ehange the result if new _ trial is 
granted, that it has been discovered 
since trial, that it could not have been 
discovered before trial by due diligence, 
that it is material, and that it is not 
merely cumulative or impeaching.— 
Chadwick v. Ek, 106 P.2d 104. 

W.Va. Where, after plaintiff had re- 
covered judgment for personal injuries 
in action in which his physician tes- 
tified that blood tests had failed to 
disclose that plaintiff had syphilis and 
that physician had never treated plain- 
tiff for syphilis, and after trial labora- 
tory card of laboratory to which physi- 
cian sent blood for test showed ‘4 
plus” for plaintiff, and defendant pre- 
viously had no reason to suspect that 
such laboratory card existed, and evi- 
dence of some of defendant’s medical 
experts at trial was that syphilis caus- 
ed plaintiff's disability, was merely 
opinion evidence, and laboratory card, 
if not discredited before jury more 
than it had been by plaintiff’s counter- 
affidavits, would produce a different re- 
sult at another trial, and laboratory 
eard, though it brought physician’s 
testimony under grave suspicion, had 
the primary effect of establishing that 
plaintiff had an active case of syphilis 
on date when card was made, sufficient 
showing was made to entitle defendant 
to a new trial on ground of newly dis- 
covered evidence.—Rexrode vy. Mononga- 
hela West Penn Publie Service Co., 10 
8.H.2d 584. 

A new trial will be granted on 
ground of newly discovered evidence 
where it appears that evidence was dis- 
covered since trial, and it is shown 
what such evidence will be, or its ab- 
sence is satisfactorily explained, and it 
appears that party seeking new trial 


was diligent, but that due diligence 
would not have secured evidence be- 
fore verdict, evidence is new and ma- 
terial and is not merely “cumulative — 
evidence” which is additional evidence 
of the same kind on the same point, 
evidence is such as should produce a 
different result at second trial on mer- 
its, and the sole object of new evi- 
dence is not to discredit or impeach 
a witness on the opposite side.—Rex- 
rode v. Monongahela West Penn Public 
Service Co., 10 S.H.2d 584. 
§ 475 

U.S.Ark. At common law, a motion | 
for judgment notwithstanding the ver- 
dict did not preclude a motion for new 
trial, and the latter motion might be 
presented after the former had been de- 
nied.—Montgomery Ward & Co. v. Dun- 
can, 61 S.Ct. 189, 311 U.S. 248, 85 L.Ed. 
—~, modifying Duncan v. Montgomery 
Ward & Co., 108 F.2d 848, reversing 
27 F.Supp. 4, certiorari granted Mont- 
gomery Ward & Co. v. Duncan, 60 S.Ct. 
809, 309 U.S. 650, 84 L.Ed. 1001, mo- 
tion. denied 60 S.Ct. 10738, 310 U.S. 
612, 84 L.Ed. 1389. 

§ 477 

Cal.App. Trial judges under proper 
circumstances have authority to modify 
judgments on motions for new trials 
by either reducing or increasing the 
judgments to conform to the evidence 
conditioned on the written consent of 
the parties unfavorably affected there- 
by. Code Civ.Proec. § 631.—Blackmore 
vy. Brennan, 110 P.2d 723. 

The trial court has no power to com- 
pel a party to consent to an increase 
of the amount of damages awarded by 
a jury, but the trial court may grant 
or deny a wotion for new trial on 
grounds otherwise warranted by the 
record conditioned on the written con- 
sent of the party unfavorably affected 
to an acceptance of a_ specified in- 
crease or reduction of amount of dam- 
ages awarded by the jury. Code Civ. 
Proc. § 631.—Blackmore vy. Brennan, 
110 P.2d 723. 

The trial court is authorized to pre- 
scribe an alternative condition on 
which the granting or denial of a 
motion for new trial may depend, pro- 
vided the judgment which is rendered 
is supported by the evidence, and the 
acceptance of the condition constitutes 
a “waiver” by the aggrieved party of 
his constitutional right to resubmit his 
cause to a jury. Code Civ.Proc. § 631; 
Const. art. 1, § 7.—Blackmore v. Bren- 
nan, 110 P.2d 723. 

Wash. In action for death of three- 
year-old boy, wherein jury by its ver- 
dict fixed responsibility for accident on 
defendant, but limited recovery to hos- 
pital, physician, undertaker, and burial 
expenses, after error intervened, trial 
court’s refusal to fix amount of dam- 
ages that plaintiff should recover, and 
then give defendant the opportunity to 
accept the award or consent to a new 
trial, was not. error, where trial court 
properly concluded that jury was not 
influenced by prejudice in denying gen- 
eral damages. Rem.Rev.Stat. § 399—1. 
—Steel vy. Johnson, 115 P.2d 145. 


‘ § 495 i 
D.C.Wis. Under Wisconsin law, 
where court is of opinion that dam- 
ages awarded to plaintiff are excessive, 
and it is desired that options be given 
to plaintiff to take judgments for low- 
er amount or stand new trial, option 
should be to take judgment for 
amount as low as impartial jury prop- 
erly instructed on the evidence would 
probably name.—Meissner vy, Papas, 35 
F.Supp. 676. 

Alaska. In brokers’ action for com- 
missions under oral loan agreement 
with defendants, defendants’ motion for 
new trial would be allowed and ver- 
dict for brokers set aside unless brokers 
filed a remittitur, where evidence war- 
ranted conclusion that prospective lend- 
er procured by brokers was not willing 
to perform loan agreement accordin 
to its terms.—Robertson vy. Carvey, 
Alaska 488. 

Ark. Notwithstanding statute au- 
thorizing trial court to determine 
amount of excessiveness of verdict, if 
any, and grant new trial should pre- 


ng party refuse to remit such ex- 


ae cessive amount upon the filing by los- 
ing party of release of all errors that 


may have accrued at trial, reduction 
of excessive verdict without requiring 
losing party to file such release of er- 
rors occurring at trial was not error, 
Since court had inherent power, inde- 
pendent of statute, to reduce verdict to 
conform to facts of case. Pope’s Dig. § 
1538.—Dierks Lumber & Coal Co. v. 
Noles, 148 S.W.2d 650. 
_Cal.App. Trial judges under proper 
circumstances have authority to modify 
judgments on motions for new trials 
by either reducing or increasing the 
judgments to conform to the evidence 
conditioned on the written consent of 
the parties unfavorably affected there- 
by. Code Civ.Proec. § 631.—Blackmore 
v. Brennan, 110 P.2d 723. 

The trial court has no power to com- 
pel a party to consent to an increase 
of the amount of damages awarded by 
a jury, but the trial court may grant 
or deny a motion for new trial on 
grounds otherwise warranted by the 
record conditioned on the written con- 
sent of the party unfavorably affected 
to an acceptance of a specified increase 
or reduction of amount of damages 
awarded by the jury. Code Civ.Proc. 
§ 631—Blackmore vy. Brennan, 110 P. 
2d 723. 

Mich. In trespass on the case for 
conspiracy to deprive plaintiff of his 
business, property and good _ will, 
where the evidence as to many items 
of damages claimed by plaintiff was 
conflicting and jury rendered verdict 
for $15,162.50 and court admitted jury 
had been permitted to speculate as 
to certain items, and there was no way 
for the court to determine as to what 
items the jury found had been estab- 
lished by the proof, order requiring 
remittitur and a judgment for $8,500 
as condition of denying motion of de- 
fendants for new trial was error.— 
Rich v. Daily Creamery Co., 296 N.W. 
253, 296 Mich. 270. 


Pa.Super. Where award of damages 
for injuries to servant, when knocked 
down and bitten by dog, were not ex- 
cessive even though no part thereof 
was assessed for servant’s loss of earn- 
ings, the trial court did not abuse its 
discretion in denying defendant a new 
trial on the ground of newly discover- 
ed evidence which would allegedly con- 
tradict servant’s testimony as to earn- 
ings lost, particularly where under 
court’s instructions, jury could not 
have awarded a sum for loss of earn- 
ings which nearly approximated the 
remittitur of portion of original ver- 
dict which was made in accordance 
with court. order.—Stewart v. Leiper, 
16 A.2d 660, 142 Pa.Super. 429. 

Pa.Com.Pl. When during the course 
of a trial one of the items claimed by 
the plaintiff was not proven by the 
evidence, the Court will upon motion 
for a new trial order that a remittitur 
be filed in that amount.—Veith v. Speed, 
22 Erie 165. 

§ 496 


C.C.A.N.Y. Conflicting evidence as to 
effect of plaintiff's injuries gave trial 
judge sitting in New York a sound 
basis for decision as to fair and rea- 
sonable amount of recoverable damages, 
and order conditioning denial of new 
trial upon plaintiff’s stipulating to a 
reduction of damages to $20,000 did not 
constitute a clear abuse of discretion. 


ris v. American Chicle Co., 120 F.2d 
218, affirming 33 F.Supp. 104. 
Cal.App. Where a trial court has 


once ruled on a motion for new trial, 
it cannot change its ruling because of 
an alteration in the view of the court 
as to the law even within period pre- 
scribed by law for passing on the mo- 
tion, at least in absence of an applica- 
tion under the statute for relief from 
a judgment taken by mistake, but, be- 
fore an order denying a new trial on 
eondition that plaintiff file consent to 
reduction in amount of judgment, be- 
comes operative, trial court can grant 
an extension of time for filing consent 
as long as such extension does not ex- 
eeed the time prescribed by law for 
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passing on motion. Code Civ.Proe. § 
eee ae v. Simoncelli, 106 P.2d 


Where trial court denied motion for 
a new trial on condition that plaintiff 
file a consent to a reduction in amount 
of a judgment, and, before time fixed 
in order denying new trial had ex- 
pired, extensions of time to file consent 
were granted and the consent was filed 
within the time so extended, trial court 
acted within its jurisdiction in grant- 
ing extensions of time and defendant 
was not entitled to a_ new _ trial 
Hyams v. Simoncelli, 106 P.2d 68. 

Pa.Com.Pl. The Court refused to re- 
duce the amount of the verdict since 
there was sufficient testimony to war- 
rant the jury in finding the amount of 
py anemia v. Swartz, 21 Wash. 

Pa.Com.Pl. On the complaint that a 
verdict was excessive in amount, the 
court is required to examine the testi- 
mony in regard to the damages, and 
it is the duty of the lower court to 
control and reduce it, if it is exces- 
sive, inasmuch as such court is in pos- 
session of all the facts, as well ag the 
atmosphere of the case, which will en- 
able it to do more even-handed justice 
between the parties than can an ap- 
pellafe court.—Meholiff v.. River Trans- 
it Co., 21 Wash. 187, modified 20 A.2d 
762, 342 Pa. 394. 

R.I. Trial justice was not clearly 
wrong in ordering some remittitur as 
condition for denying motion for new 
trial in action. for injuries where he 
was of the opinion that plaintiff was’ 
exaggerating her injuries.—Afflick v. 
Laurence, 21 A.2d 245. 

Wash. The trial court may, in ex- 
ercise of sound discretion, reduce ver- 
dict on consent of successful party in 
lieu of granting motion for new trial. 
Rem.Rev.Stat. § 399-1—Nagle v. Pow- 
ell, 105 P.2d 1. a6 


Wash. 
conspiracy to deprive plaintiffs of their 
mattress rebuilding business, evidence 
warranted reduction of verdict from 
$2,250 to $985 in lieu of granting a 
new trial. Rem.Rev.Stat. §§ 399, 399- 
1—Nagle v. bane 105, 2P 2001; 


0O 

Wash. In action for assault and bat- 
tery, where defendants offered no af- 
firmative evidence of jury’s passion and 
prejudice influencing verdict for plain- 
tiff, and trial court, finding on motion 
for new trial that amount of verdict 
was too large, inferred that it was in- 
fluenced by passion and _ prejudice, 
court properly ordered reduction there- 
of to proper compensatory amount, 
instead of setting aside entire verdict. 


Seca vy. Trianon Co., 109 P.2d 
; § 504 
‘“ Cal.App. In determining whether 


waiver filed by plaintiff complied with 
order of court granting new trial un- 
less plaintiff filed waiver of portion of 
judgment, the waiver was required to 
be read as a whole.—Slater v. Superior 
Court of Contra Costa County, 115 P.2d 
32, rehearing denied Slater v. Superior 
Court in and for Contra Costa County, 
115 P.2d 865. 

In determining whether waiver filed 
by plaintiff complied with order of 
court, granting new trial unless plain- 
tiff filed waiver of portion of judgment, 
the words used in the waiver were re- 
quired to be given a reasonable inter- 
pretation._Slater v. Superior Court of 
Contra Costa County, 115 P.2d 32, re- 
hearing denied Slater v. Superior Court 
in and for Contra Costa County, 115 
P.2d 865. 

Where conditional order granting new 
trial unless plaintiff filed waiver of por- 
tion of judgment made no reference to 
costs, but simply required a waiver of 
all portions of judgment in excess of 
$2,500, the inclusion of reference to 
costs in waiver of all portions of judg- 
ment in excess of, and other than, the 
sum of $2,500 and’the costs, did not_af- 
fect the legal efficacy of the waiver.— 
Slater v. Superior Court of Contra Costa 
County, 115 P.2d 32, rehearing denied 
Slater v. Superior Court in and for 
Contra Costa County, 115 P.2d 865. 


In action for damages from, 
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Where a dispute arises oyer whether 
a waiver complies with conditional or- _ 
der of court granting new trial, the — 
clerk of court has no power to pass | 
upon the merits of the dispute, and 
he should refuse to act and await order — 
of court.—Slater v. Superior Court of — 
Contra’ Costa County, 9115 Peds 2e 
rehearing denied Slater v. Superior — 
Court in and for Contra Costa County, 
115) P.2d 865. i 
Mich. In action for injuries plain- — 
tiff’s failure to unconditionally comply 
with trial court’s order for remittitur — 
was not sufficient to require new trial. — 
—Dedo v. Skinner, 296 N.W. 265, 296 
Mich, 299. ; apts 
Tenn.App. Where it did not appear — 
that trial judge ordered remittitur of 
$7,500 of a verdict of $15,000 on ground — 
that he thought the verdict was so ex- — 
cessive as to indicate passion, preju- 
dice, corruption, partiality, or unac- 
countable caprice on the part of the 
jury, plaintiffs’ acceptance of the re- 
mittitur, tats under protest, bound _ 
them. Code 1932, § 8987.—Rea Const. 
Co, v. Lane, 152 S.W.2d 1033. ic a 
§ 505 0) Real 
S.C. Where an order for a new trial — 
unless plaintif€ should remit in 20 days 
part of his verdict was filed out of — 
term time, after trial judge had an- 
nounced that he would take motion for 
new trial under advisement, and an 
assistant in office of county clerk of ~ 
court inadvertently failed to give notice — 
to attorneys for the parties of the fil- 
ing of the order as directed by trial 
judge, and plaintiff’s attorneys did not 
learn of filing of order until more than 
20 days had elapsed, actual notice to — 
attorneys of the parties of the filing of 
the order was a “condition precedent” 
to its effectiveness, and hence filing of — 
remittitur within 20 days after actual — 
notice of the filing was sufficient to 
prevent order from becoming an abso- oa 
lute order for a new trial. Code 1932, 
§ 781.—Thornton v. Atlantic Coast Line — 
R. Co., 13 S.H.2d 442, 196 S.C. 316. . 
Where an order for new trial unless _ 
plaintiff should remit in 20 days part — 
of his verdict was filed out of term | 
time, after trial judge had announced 
that he would take motion for new 
trial under advisement, and an assist- 
ant in office of county clerk of court — 
inadvertently failed to give notice to — 
attorneys for the parties of the filing 
of the order as directed by trial judge, 
and plaintiff’s attorneys did not learn | 
of filing of order until more than 20 © 
days had elapsed, failure to file remit: 
titur within 20 days was “excusable 
neglect’ within statute authorizing 
court to give relief, so that relief from — 
having order made absolute would be > 
granted, where remittitur was filed up-. 
on same date plaintiff’s attorneys learn- _ 
ed of filing of order. Code 1932, § 495. | 
—Thornton v. Atlantic Coast Line R. | 
Co., 13 S.H.2d 442, 196 S.C. 316. : 
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Cal. Prior to 1939 amendment to 
statute relating to order granting new ~ 
trial for insufficiency of evidence, where 
an order for new trial failed to state 
that new trial was granted for insuf- 
ficiency of evidence, trial court could 
properly file nune pro tune order set- — 
ting up that ground if in fact such 
ground had been relied on. Code Civ. 
Proc. § 657, subd. 7.—Whitley v. Supe- 
rior Court in and for Los Angeles Coun- 
ty, 113 P.2d 449. 

In amending in 1939 the statute re- 
lating to order granting new trial for 
insufficiency of evidence, Legislature 
would be presumed to have known and 
to have considered decisions constru- 
ing existing statute. Code Civ.Proc. 
§ 657, subd. 7.—Whitley v. Superior 
Court in and for Los Angeles County, 
113 P.2d 449. 

The 1939 amendment to statute re- 
lating to order granting new trial for 
insufficiency of evidence, so as to im- 
pose 10-day limitation for filing such 
order, where no time restriction exist- 
ed prior to amendment, indicated legis- 
lative intent to change pre-existing law, 
and presumption was that Legislature 
intended to change the statute in all 
the particulars where there was & Ma- 
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terial change in language of amended 
provision. Code Civ.Proc. § 657, subd. 
7—Whitley v. Superior Court in and 
for Los Angeles County, 113 P.2d 449. 
The failure of trial court to put in 
writing his order granting new trial for 
- insufficiency of evidence as required by 
statute was a failure to comply with 
jurisdictional requirement, and was not 
a mere, “error of record’ which could 
be corrected by a nune pro tune entry, 
Code Civ.Proec. § 657, subd. 7.—Whitley 
__y, Superior Court in and for Los An- 
- geles County, 113 P.2d 449, 
The entry of minute order by superior 
- eourt clerk in his records reciting that 
- superior court granted motion for new 
trial for insufficiency of evidence was 
“merely a synopsis of court’s order, and 
‘was tantamount to a history of the 
order, and did not satisfy statutory 
_ requirement that, when motion for new 
‘trial is granted for insufficiency of evi- 
dence, a written order specifying such 
- ground shall be filed witliin 10 days. 
Code Civ.Proc. § 657, subd. 7.—Whitley 
--y. Superior Court in and for Los An- 
geles County, 113 P.2d 449. 
The statute, as amended in 1939, pro- 
iding that, when motion for new trial 
is granted for insufficiency of evidence, 
a written order specifying such ground 
shall be filed within 10 days, and that 
court may direct a party to prepare the 
required an order in. writing 
than a minute entry by the clerk. 
Code Civ.Proc. § 657, subd. 7.—Whitley 
v. Superior Court in and for Los An- 
- \geles County, 113 P.2d 449. 
The statute, as amended in 1939, pro- 
viding that, when motion for new trial 
granted for insufficiency of evidence, 
a written order specifying such ground 
shall be filed within 10 days, and mak- 
ing performance of such act by trial 
-eourt jurisdictional in character, is not 
unconstitutional as depriving litigant 
of valuable property right of adjudica- 
tion on sufficiency of evidence without 
‘due process of law”. Code Ciy.Proc. 
. § 657, subd. 7.—Whitley vy. Superior 
‘Court in and for Los Angeles County, 
113 P.2d 449. 
The statute, as amended in 1939, pro- 
viding that, when motion for new trial 
is granted for insufficiency of evidence, 
a written order specifying such ground 
‘shall be filed within 10 days, is ‘“‘man- 
_ datory” and not ‘directory’, and ap- 
plies to nune pro tunc orders as well as 
to original orders, and hence nunc pro 
tune orders made 7 and 11 weeks after 
to -clerk’s entry of minute order specify- 
ing that motion for new trial for in- 
- sufficiency of evidence was granted by 
trial court, were invalid. Code Civ. 
Proce. § 657, subd. 7.—Whitley v. Su- 
‘perior Court in and for Los Angeles 
- County, 113 P.2d 449. 


--—- €al.App. Where trial court’s order 
i entered September 2, granting defend- 
ants’ motion for new- trial, did not 
a3 state grounds upon which motion .was 
granted, the entry of a nune pro tune 
order on September 12, assigning as 
reason for granting new trial the in- 
. sufficiency of evidence to support judg- 
ay ment for plaintiff, was proper, especial- 
* ly where original order granting de- 
\ fendants’ motion, which original order 

had been vacated on appeal prior to 
f September 2, expressly specified that 
motion was granted on ground of in- 
sufficiency of evidence.—Collins y. Nel- 
son, 106 P.2d 39. 


i Cal.App. Under amended statute 
‘ providing that, when a new trial is 
granted upon ground of insufficiency 
4 of evidence to sustain verdict, order 
shall so specify in writing, and shall 
be filed with clerk within 10 days aft- 
er motion is granted, otherwise it will 
be conclusively presumed that order 
/ was not based upon such ground, trial 
court’s minute entry granting motion 
for new trial alone, or taken in con- 
junction with nune pro tune order en- 
tered 5% months after entry of min- 
ute order, specifying insufficiency of 
evidence as a ground for granting mo- 
tion, was invalid, since it was not 
made within 10 days after the motion 
was granted or “filed with the clerk’, 
Code Civ.Proc. § 657, subd. 7; St.1939, 
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p. 2234; Pol.Code, § 4178.—Thomas v. 
Driscoll, 108 P.2d 438. } 
The use of imperative 

“shall”, in statute providing that, when 
new trial is granted on ground of in- 
sufficiency of evidence to sustain ver- 
dict or decision, order ‘‘shall’’ so speci- 
fy_in writing and “shall” be filed 
with clerk within 10 days after motion 
is granted, signifies a command. Code 
Civ. Proc,*'§\_ 65:7, "subd. (si sSt-Lo30, ap. 
2234.—Thomas vy. Driscoll, 108 P.2d 43. 

Cal.App. Prior to 1939 amendment, 
the requirement of statute that order 
granting new trial on-ground of in- 
sufficiency of evidence should speci- 
fy that order was. granted on that 
ground only applied to orders granting 
new trial after verdict by jury and not 
after decision by court. Code Civ.Proc. 
§ 657, and subd. 6.—Bayley v. Souza, 
108" Ri205725. 

Under statute requiring that order 
granting new trial on ground of insuffi- 
ciency of evidence shall so_ specify, 
trial court is not required to use statu- 
tory language, but, if language of 
order is susceptible of reasonable in- 
terpretation that trial court intended 
to include insufficiency of evidence, it 
must be so interpreted. Code Civ.Proce. 
§ 657, and subd. 6.—Bayley v. Souza, 
108 P.2d 725. 

An order for new trial providing 
simply that a new trial is granted does 


not include insufficiency of evidence 
as one of grounds. Code Civ.Proc. § 
657, and subd. 6.—Bayley v. Souza, 
108 B.2d 725 5 


An order in negligence case stating 
that motion for new trial was granted 
on all issues sufficiently specified that 
insufficiency of evidence was one of 
grounds on which new trial was grant- 
ed. Code Civ.Proc. § 657, and subd. 6. 
—Bayley v. Souza, 108 P.2d 725. 

Where 1939 amendment to new trial 
statute, making conclusive presumption 


. previously existing that order not spec- 


ifying that it was based on insufficien- 
cy of evidence was not based upon 
that ground, did not become effective 
until after entry of order granting new 
trial, amendment had no application 
to appeal involving question of wheth- 
er order did or did not specify that 
insufficiency of evidence was one of 
pees Hieherge: mia Civ.Proe. 

, and subd. 6.—Bayley v. Souza, 1 
P.2d- 725. ai nie 

Cal.App. Affidavits established that 
notice of denial of motion for new trial 
was properly served on movant’s attor- 
ney.—Scarpel v. Hast Bay St. Rys., 115 
P.2d 862, 42 Cal.App.2d 32. 

Conn, Where reason for setting aside 
verdict is other than because it~ is 
against the evidence, a finding is neces- 
sary. Gen.St.Supp.1935, § 1663¢c—R. 
F. Baker & Co. v, P. Ballantine & Sons, 
20 A.2d 82, 127 Conn. 680. 

_Mo. Hven if order sustaining “plain- 

tiffs motion for new trial on the 
ground that the court erred in giving 
defendants’ instructions 8, 10 and 12” 
complied with letter of statute, the 
spirit of statute and better practice for 
facilitating the administration of jus- 
tice in review proceedings ealled for a 
more detailed specification of the 
ground or grounds for new trial to 
disclose the exercise of a discretionary 
function. Rev.St.1939, § 1169, Mo.St. 
Ann. § 10038, p. 1269.—Mendenhall v. 
Neyer, 149 S.W.2d 366. 


Mo.App. Trial court’s sustaining of 
motion for new trial on ground that the 
amount of the verdict was grossly in- 
adequate under the evidence was equiva- 
lent to saying that it was against the 
weight of the evidence, and the Court 
of Appeals on appeal would treat the 
assignment as having been granted on 
ground that the verdict was against 
the weight of the evidence.—Sanderg vy. 
Harvey, 152 S.W.2d 214, 

N.Y.App.Div. The trial court erred 
in failing to state reason for setting 
aside jury’s verdicts for plaintiffs in 
court’s memorandum or order granting 
defendant new trial.—Slacke v. Yellow 
Taxi Corporation, 24 N.Y.S.2d 490. 

S8.C. The ruling that trial judge's or- 
der, on a motion for new trial heard 
at same term at which verdict was ren- 


auxiliary 


dered, but. which was decided thereaft- 
ter, would be regarded as not only | 
heard but decided during term, was in- 
tended to validate salutary practice of 
allowing trial judge ample time for 
deliberation on such motions by apply- 
ing legal fiction of a nune pro tunc fil- 
ing, and would not be extended so as 
to hold that parties and their counsel 
had constructive notice of such orders. 
Code 1932, §§ 605, 606, 781.—Thornton 
v. Atlantic Coast Line R. Co., 13 S.E. 
2d 442, 196 S.C. 316. ‘ 
Where trial judge entered an order 
out of term granting a new trial unless 
plaintiff should remit part of his ver- 
dict “within 20 days from filing of 
the order” and order had become final, 
amendment of order by trial judge by 
providing that remission should be 
made “within 20 days from and after 
notice of the filing of this order” was 
permissible as a correction of a “‘cleri- 
cal mistake’.—Thornton y. Atlantic 
Coast Line R. Co., 13 S.H.2d 442, 196 
S.C. 316. d 
The order of a circuit judge, on a 
rule to show cause why a purported 
judgment entered in plaintiff's favor 
should not be canceled on ground that 
order of circuit judge before whom 
case was tried granting a new trial un- 
less plaintiff should remit in 20 days 
part of his verdict had become abso- 
lute, affirming right of plaintiff to enter 
judgment against defendant after mak- 
ing remission within 20 days of ‘no- 
tice” of filing of order, though not 
within 20 days of the filing, was not an 
attempt to modify the order granting 
new trial, but was merely giving ef- 
fect to the order in accordance with the 
law.—Thornton v. Atlantic Coast Line 
R. Co., 18 8.H.2d 442, 196 S.C. 316. 
Even if order of circuit judge on a 
rule to show cause why a purported 
judgment in plaintiff's favor should not 
e canceled on ground that order of 
eircuit judge before whom case was 
tried granting a new trial unless plain- 
tiff should remit in 20 days -part of 
his verdict had become absolute, affirm- 
ing right of plaintiff to enter judgment 
against defendant after making remis- 
sion within 20 days of “notice” of fil- 
ing of the order, though not within 20 
days of filing of the order, was a modi- 
fication of the order granting a new 
trial, such modification would be prop- 
er, since it would be clerical only.— 
Thornton v. Atlantic Coast Line R. Co., 
18 S.H.2d 442, 196 S.C. 316. 
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Idaho. Trial courts should specify 
grounds upon which a_ new trial is 
pranteds areata v. Ogan, 104 P.2d 
1106. 

Utah. In order to eliminate specula- 
tion as to basis of exercise of judicial 
discretion in granting new trials, rec- 
ord should show the reasons and make 
it clear that trial court in granting 
a new trial is not invading province 
of jury, and trial court should indi- 
cate wherein there was a plain disre- 
gard by jury of instructions of the 
court, or the evidence or what consti- 
tuted bias or prejudice on the part of 
the jury. Rev.St.1938,  104-40-7.— 
Saltas y. Affleck, 105 P.2d 176. 

§ 510 

Kan, The ordinary effect of an or- 
der granting a new trial is to set aside 
the verdict, special findings, if any, 
and all trial rulings, and leave the ac- 
tion for trial on the issues framed by 
the pleadings as though there had not 
been a trial.—Commander-Larabee Mill- 
ing Co. v. McBride, 107 P.2d 668, 152 
Kan. 709. 

Where plaintiff’s motion for directed 
verdict was denied and after the ver- 
dict the trial court granted motions of 
both parties for new trial, the case 
stood for trial upon the pleadings as 
though no trial had taken place.— 
Commander-Larabee Milling Co. vy. Mc- 
Bride, 107 P.2d ee ‘ane Kan, 709. 

1: 


Cal.App. On motion by plaintiffs 
for a new trial, trial court was author- 
ized under statute to set aside the find- 
ings made by the court and adopt new 
findings more favorable to the de- 
fendant in lieu thereof, notwithstanding’ 


Negi See ae ne 
Lin d not ask the court to 
le Phe ndings and adopt other 
Code 


is made by either party, and the right 
to adopt other findings thereupon 
arises, and is not dependent on any 
other or further application to the 
trial court. Code Civ.Proc. 662.— 
Hontou v. Orvis, 199 P.2d 395. 

The statute authorizing a trial court 
to set aside findings and adopt new 
findings in lieu thereof on motion for 
new trial is a remedial statute and 
should be liberally construed. Code 
Civ.Proec. § 662.—Hontou v. Orvis, 109 
P.2a 395. 

The statute authorizing a trial court 
to set aside findings and adopt new 
findings in lieu thereof on motion for 
new trial constitutes a grant of power 
to the trial court to correct judicial 
errors, to readjudicate the case on the 
facts, and to make a new decision and 
judgment. Code Civ.Proc. § 662.—Hon- 
tou v. Orvis, 109 F.2d 395. 

The obvious purpose of the statute 
authorizing a trial court to set aside 
findings and @dopt new findings in lieu 
thereof, on motion for new trial, was 
to give to the trial court, on denying 
motion for a new trial, the broad power 
to change its findings and to modify 
its judgment and thus avoid the neces- 
sity of a new trial. Code Civ.Proc. § 
662.—Hontou vy. Orvis, 109 P.2d 395. 

Cal.App. Where judgments: against 
automobile owner were entered con- 
trary to statutory limitations, it was 
duty of trial court on motion for a 
new trial to correct the error. Vehicle 
Code, § 402, St.1935, p. 153, as amended 
by St.1937, p. 2353.—Sparks v. Bernt- 
sen, 112 P.2d 742, rehearing denied 113 
Prde735- 


Cal.App. <A court trying case without 
jury and vacating original judgment on 
motion for new trial within 60-day _ pe- 
riod prescribed by statute, could adopt 
new findings and enter such judgment 
as in its opinion correctly determined 
the issues raised by the pleadings and 
presented by the evidence, and was not 
required to limit the new findings to 
those expressly referred to in the min- 
ute order setting aside the original 
findings and judgment, Code Civ.Proc. 
§§ 660, 662,—Clarke v. Fiedler, 113 P. 
yal caray lays 

N.Y.App.Div. In actions for damages 
resulting from injuries sustained by 
passenger in automobile which collid- 
ed with bus belonging to school dis- 
trict, wherein trial court denied dis- 
trict’s motion to dismiss at close of 
entire case, the court was without pow- 
er subsequently to dismiss ‘complaint 
even though verdicts were against 
weight of the evidence.—Helt v. Union 
Free School Dist. No. 12, Town of 
Warwick, Orange County, 25 N.Y.S.2d 
807, 261 App.Div. 962. 


N.Y.Sup. Where plaintiff’s proof es- 
tablished a prima facie case and plain- 
tiff obtained verdict, the court although 
haying power to grant new trial erred 
in dismissing the complaint.—Parkin- 
son v. Brooklyn & Queens Transit Cor- 
poration, 21 N.Y.S8.2d 768. 

N.Y.City Ct. In action to recover bro- 
ker’s commission, wherein corporate de- 
fendant cross-claimed against individual 
defendant by whom broker was alleged- 
ly employed and impleaded defendant 
for the return of commissions paid 
them for sale of realty in the event 
corporation should be held liable to 
broker, the court, upon dismissing 
complaint against corporation, set aside 
verdict in favor of corporation on cross- 
complaint and dismissed  cross-com- 
plaint.—Rosenblum v. Pas Holding Cor- 
poration, 28 N.Y.S.2d 589. 

Tenn. A motion for directed verdict 
may be sustained and action dismissed 
on consideration of a motion for a new 
trial.—Graves v. Union Ry. Co., 152 S. 
W.2d 1026, 177 Tenn. 699. 

Wa. Where verdict was correctly set 
aside, not for lack of evidence to sus- 
tain it, but’ for misdirection of jury, 


‘passing on motion. 
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NEW TRIAL — 


eeegs 


tah ORE *s 


trial court should award new trial 


rather than enter final judgment for 


EE at hha vy. Mirakian, 12 8. 
Wa. Under statute relating to grant 
of a new trial when verdict is set 
aside because contrary to the evidence, 
a verdict founded on conflicting evidence 
cannot be set aside and final judgment 
entered against the verdict, since to do 
so would in effect deprive a litigant of 
a jury trial. Code 1919, § 6251.—Gable 
v. Bingler, 15 S.H.2d 88, 177 Va. 641. 
In action by plumber for injuries 
sustained when struck by automobile 
while working on gasoline pump in 
station, brought against both owner of 
station and driver of automobile who 
allegedly was an employee of owner, 
where liability of driver was uncontro- 
verted and contest centered around 
question of whether driver was an em- 
ployee of owner, and jury returned ver- 
dict against owner, whose liability was 
predicated alone upon driver’s negli- 
gence, but was silent as to liability of 
driver, trial court properly set aside 
verdict as to driver and entered final 
judgment against him, without award- 
ing a new trial. Code 1919, § 6251.— 
Gable y. Bingler, 15 S$.E.2d 33, 177 Va. 
641. ; 
Under statute, neither trial court nor 
Supreme Court of Appeals should hesi- 
tate to enter final judgments in cases 
where it is clear upon facts that ends 
of justice can be thereby attained; but 
final judgment should never be ren- 
dered, if to do so would result in an 
invasion of constitutional rights. Code 
1919, §§ 6251, 6363, 6365.—Gable vy. 
Bingler, 15 S.H:2d 33, 177 Va. 641. 
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Cal.App. Where a trial court has 
once ruled on a motion for new trial, 
it cannot change its ruling because of 
an alteration in the view of the court 
as to the law even within period pre- 
scribed by law for passing on the mo- 
tion, at least in absence of an applica- 
tion under the statute for relief from 


a judgment taken by mistake, but, be- 


fore an order denying a new trial on 
condition that plaintiff file consent to 
reduction in amount of judgment, be- 
comes operative, trial court can grant 
an extension of time for filing consent 
as long as such extension does not ex- 
ceed the time prescribed by law for 
Code Civ.Proc. § 
473._Hyams y.. Simoncelli, 106 P.2d 
68. § 

Conn. Where trial court granted de- 
fendant’s motion to set aside verdict, 
trial court was authorized, upon rear- 
gument at same term, to reinstate the 
verdict and deny defendant’s motion. 
—Marini v. Wynn, 20 A.2d 400, 128 
Conn. 58. 

Okl. Where trial judge correctly di- 
rected verdict for plaintiff in the first 
instance, and would have erred had he 
done otherwise, and then correctiy 
overruled defendant’s motion for new 
trial, it was error to vacate the order 
overruling the motion for new trial, 
and to grant a new trial, since to do 
so was an error on a pure and unmixed 
question of law.—Allis-Chalmers Mfg. 
Co. v. Hawhee, 105 P.2d 410. 

Pa. The granting of reargument on 
motion for new trial is a matter in dis- 
eretion of court which heard the argu- 
ment, especially where the reasons for 
asking reconsideration are such as 
could have been presented originally.— 
Meholiff v. River Transit Co., 20 A.2d 
762, 342 Pa. 394. 

Tex.Civ.App. Where regular judge 
in action on note entered order grant- 
ing a new trial and the cause was re- 
stored to place on docket for trial at 
the next regular term of court, special 
judge acting in the absence of the 
regular judge had no authority to set 
aside the order granting a new trial 
and to enter a different order, and 
order of the special judge being im- 

roperly made, the order of the regular 
judge remained in full force and there 
was no valid order from which an ap- 


peal could. be taken.—St. John v. 
Archer, 147 S.W.2d 519, error dis- 
missed. 


§ 524 
Ky. In action for new trial after 


by their parents in certain year and +a 
parties stipulated that one of such ~ 
deeds, conveying tract covered by lease _ 
under which defendant was collecting 
royalties, was properly recorded in suc 
year, though plaintiff? alleged that he 
could find no recordation thereof aati! 
11 years trial court erred 


Ohio App. ‘Where ne motion for ne 
trial was filed within three days aft 


discovered evidence, and evidence intro- 
duced at hearing for new trial was not 
newly discovered evidence within Su- 
preme Court’s definition of such term, 
refusal of petition for pew trial was no 

error.—Cozad vy. Centra! Bank Co.} B40 
N.H.2d 787. ees: se 


* ye aN 
§ 528 Len ae 
Ky. In action for value of timber © 
eut by defendants from plaintiff’s land, — 
award to plaintiff of more acres than — 
his deed called for in judgment that 
his land extended to line established ~ 
by jury when it found for plaintiff — 
in half of sum sued for was not 
“clerical misprision”’ entitling defen 
ants to sue for new trial. ' Civ.Co : 
Prac. § 518.—Ballew. v. Fowler, | 1 ae 
S.W.2d 65, 285 Ky. 149. Upedie ze 
A “clerical. misprision”’,. warranting 
action for new trial, is mistake or 
fraud, perpetrated by clerk of court, 
which is susceptible of demonstration 
by face of record. Civ.Code Prac. § 
518.—Ballew v. Fowler, 147 S.W.2d 
65, 285 Ky. 149. on es 
553 


Me, Where in trial of assault and 
battery case an erroneous charge was 
given and injustice inevitably resulted, 
the law of the case could be examined 
on a motion for new trial on ground ~ 
that verdict was against: the law— 
Springer v. Bames.. 14 A.2d 503. 
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Ga.App. On the granting of a new 
trial resulting by reversal of the judg- — 
ment of the lower court or otherwise, — 
the case is from then on a “de novo — 
proceeding’”’ in so far as the right to 
amend by supplying additional, ger-— 
mane allegations of fact to the original — 
petition is concerned, and for the pur- 
pose of introducing competent testi- 
mony in support of the allegations of — 
the original petition or the petition as 
amended.—Glisson v. Bankers Health & 
Life Ins. Co., 13 S.E.2d 84. i 

Il. App. Where court denied motion — 
attacking complaint on ground that no- 
recovery could be had for automobile 
guest’s death by reason of negligence 
of decedent’s brother who would par- 
ticipate in any recovery, but after a 
verdict for plaintiff awarded defendant 
a new trial, the court retained the same 
control ever the pleadings as if no 
jury trial had ever occurred; and prop- 
erly permitted defendant to withdraw 
answer and file a motion to dismiss on 
the ground previously asserted.—Mc- 
Graw vy. Oelig, 33 Maes 758. 


Fla. Where action by child injured 
by motor truck and action by father 
for loss of personal services were 
heard together, and court granted child 
a new trial because of inadequacy of 
damages, the court erred in limiting a 
new trial to the amount of damages 
in the child’s' case, since if a new trial 
was to be had both actions should be 
tried together again.—Radiant Oil Co. 
v. Herring, 200 So. 376. 

Pa.Super. Where verdict in action for 


ee. 
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injuries sustained in automobile colli- 
sion was in favor of both the original 
defendants and the additional defend- 
ant, original defendants were freed from 
any further responsibility by virtue of 
judgment in their favor, entered on the 
verdict and not appealed from within 
time limited by law, and could not be 
affected by result of new trial granted 
plaintiff as against additional: defend- 
-ant—Rarker vy. Barrett, 20 A.2d 812, 
145 Pa.Super. 22, 

Where verdict in action for injurtes 
sustained in automobile collision was in 
‘favor of all defendants, judgment en- 
tered in favor of original defendants 
on such verdict and not appealed from 
within time limited by law was ‘‘res 
_ judicata” as to liability of such original 
defendants on any retrial of the case 
granted as against additional defend- 
-ant.—Barker v. Barrett, 20 A.2d 812, 
145 Pa.Super. 22. 

Wis. Where defendant was permitted 
to amend counterclaim after entry of 
judgment against defendant, the or 
dering of a new trial on the amendeé{ 
counterclaim and entry of judgment 
thereon necessarily rendered the prior 
judgment nugatory. St.1939, § 274.34, 
—Morse Chain Cs. v. T. W. Meiklejoha, 
Ine., 296 N.W eee at Wis. 383. 


§ 

-/’ Ga.App. On the granting of a new 
trial resulting by reversal of the judg- 
ment of the lower court or otherwise, 
the case is from then on a “de novo 
proceeding” in so far as the right to 
amend by supplying additional, ger- 
mane allegations of fact to the orig- 
inal. petition is concerned, and for the 
purpose of introducing competent testi- 
mony in support of the allegations of 
the original petition or the petition 
as amended.—Glisson v. Bankers 
Health & Life Ins. Co., 13 S.H.2d 84. 
NJ. At a new trial proof must, in 
absence of stipulation, be offered in evi- 
dence.—Scott-Newcomb, Inc., v. Marron, 
17 A.2d 611, 125 N.J.L. 628. 


§ 584 

N.J. Where trial court set aside ver- 
dict for plaintiff in first trial and or- 
dered a new trial, and on second trial 
plaintiff produced no witnesses but of- 
fered in evidence pleadings and a 
transcript of testimony at first trial, 
and plaintiff and defendant then rested, 

' directing verdict for defendant at close 
of second trial was proper, since case 


was “coram judice”’.—Scott-Newcomb, 
Inc., K Marron, 17 A.2d 611, 125 N.J. 
NOTARIES 
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Ga.App. The purpose of a notarial 
seal is to authenticate the document to 
which it is duly affixed.—Brooks v. 
State, 11 S.W.2d 688. ) 

The seal of a notary public is ‘prima 
facie evidence’ that the legal formal- 
ities of the notary public’s appointment 
before the proper person have been 
complied with, and is prima facie evi- 
dence of the authority of the notary 
publie to administer oaths, but those 
presumptions are _ rebuttable, Code 
1933, §§ 71-107, 71-201, 71-205.—Brooks 
vy. State, 11 S.B.2d 688. 

Pa.Com.Pl. The Legislature, by the 
validating part of the Act of 1933, P.L. 
1150, 57 P.S. § 31a, manifested the im- 
portance of the seal being as the leg- 
islature has prescribed it to be, and 
strict conformity must be had with 
the legislative requirement regarding 


notarial seals—Enders vy. Alpert, 51 
Dauph. 66 
§ 42 
Pa.Com.Pl. Where a notary public 


fraudulently affixes his notarial seal 
and certification to a forged mortgage, 
knowing that it has been forged and 
has not been acknowledged, both he 
and the surety upon his official bond 
are liable to the mortgagee for any 
loss incurred thereby.—Commonwealth, 
to Use of, v. Ciena D. & C. 252. 


La.App. In action on a _ notary’s 
bond, petition which alleged that dam- 
ages were sustained as result of a 
fraudulent partial release of a first 
mortgage on property purchased by 
plaintiff executed by notary was in- 


eae as Poets 
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NEW TRIAL 
sufficient to state cause of action, in 
absence of allegation of fact to show 
that plaintiff parted with purchase 
price for land upon his faith in genu- 
ineness of such notarial act.—Caruso 


y. Fidelity & Deposit Co. of Maryland, 
199 So. 532. 


A surety on a notary’s bond is re- 
sponsible to all persons who have been 
defrauded of their money as a conse- 
quence of their reliance upon genuine- 
ness of amy document executed by no- 
tary while in performance of his of- 
ficial duties, but, in order for a party 
who claims injury to recover, he must 
allege and prove that he parted with 
his money upon his faith in the au- 
thenticity of the notarial act, or upon 
belief that notary would perform du- 
ties required of him by law.—Caruso 
v. Fidelity & Deposit Co. of Maryland, 
199 So. 532. 


Where purchaser of property with 
two outstanding mortgages thereon 
paid purchase price in full to vendor 
apparently depending upon vendor to 
attend to cancellation of mortgages, 
purchaser was not, when he parted 
with his money, relying upon act of 
release which was to be subsequently 
passed by a notary, so as to author- 
jze recovery from surety on notary’s 
bond of damages allegedly sustained 
by purchaser as result of fraudulent 
partial release of one of mortgages 
executed by notary.—Caruso v. Fidelity 
& Deposit Co. of Maryland, 199 So. 
532. 


In action on a notary’s bond even 
though~purchaser parted with pur- 
chase price, before notarial act, pur- 
chaser would be entitled to recover 
on notary’s bond if he was able to al- 
lege as a fact that purchase price was 
not delivered by him to vendor but 
was withheld by an agent with instruc- 
tion from purchaser to have notary 
eancel both of the outstanding mort- 
gages, that notary executed a fraudu- 
lent partial release and that agent, re- 
lying upon genuineness of such re- 
lease, paid over purchaser’s money.— 
Caruso vy. Fidelity & Deposit Co. of 
Maryland, 199 So. 532. 


Pa. Where notary public’s official 
bond was conditioned upon faithful ex- 


ecution and performance of duties of. 


the office, surety’s liability was _ strict- 
ly limited to losses occasioned by no- 
tary’s acts of official misconduct, and 
surety undertook no responsibility for 
acts of notary as an individual—Com- 
monwealth, to Use of Ulshofer, © v. 
Turner, 17 A.2d 352, 340 Pa. 468. 


In action jointly against representa- 
tive of deceased notary who was also 
a realty broker and against surety on 
his official bond, where notary em- 
bezzled plaintiff’s money by taking it 
to invest and _ subsequently giving 
plaintiff a forged mortgage containing 
his notarial certificate, and plaintiff 
alleged that she relied on the notarial 
eertificate in failing to demand return 
of her money, surety’s denial of such 
allegation inured to benefit of notary’s 
representative, and default judgment 
against representative, which was con- 
clusive as to notary’s individual lia- 
bility, was not conclusive or even prima 
facie evidence of surety’s liability for 
acts of notary in his official capacity, 
and burden of proving existence of 
such liability was on plaintiff—Com- 
monwealth, to Use of Ulshofer, v. 
Turner, 17 A.2d 352, 340 Pa. 468. 


In action against surety on notary’s 
official bond, where notary was a real- 
ty broker and received plaintiff's mon- 
ey for investment and the next month 
gave her a forged mortgage containing 
his notarial certificate, the admittedly 
false certificate did not establish lia- 
bility in notary’s official capacity, since 
the money had been entrusted to him 
previously in his individual capacity 
and may have been already disposed 
of by him before plaintiff saw the 
certification, and it was essential to 
plaintiff's cause of action’ against sure- 
ty that she prove allegation that she 
refrained from demanding return of 
her money because of reliance upon 
the certification—Commonwealth, to 
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Use of Ulshofer, v. 
352, 840 Pa. 468. pe 
In action against surety on notary’s 
official bond, where notary was a realty 
broker and received plaintiff’s money 
for investment and the next month gave 
her a forged mortgage containing his 
notarial certification, evidence did not 
warrant recovery against surety on 
theory that making of false certifica- 
tion was an integral part of notary’s 
scheme to defraud plaintiff at time 
he received money, and therefore that 
entire transaction was required to be 
regarded as having been accomplished 
by notary in his official capacity.— 
Commonwealth, to Use of Ulshofer, v. 
Turner, 17 A.2d 352, 340 Pa. 468. 
Pa.Com.Pl. Where a notary public 
fraudulently affixes his notarial seal 
and certification to a forged mortgage, 
knowing that it has been forged and 


Turner, 


has not been acknowledged, both he 


and the surety upon his official bond 
are~liable to the mortgagee for any 
loss incurred thereby.—Commonwealth, 
to use, v. Turner, 39 D. & C. 252. 

A judgment entered against the es- 
tate of a notary pnublic for damages 
arising from a fraud practiced by the 
notary in the course of his official 
business, after notice to the surety, is 
at least prima facie evidence, in an 
action against the surety, nus to the 
damage caused by the notary’s mis- 
conduct.—Commonwealth to Use of v. 
Turner, .39 D..& C. 252. 

Where the holder of a forged mort- 
gage, to which a notary public had 
fraudulently affixed his notarial seal 
and certification, institutes an action 
to recover the ensuing damages from 
the notary’s executrix and the surety 
upon his official bond and serves iden- 
tical statements of claim upon both 
defendants, and the surety fails to 
take any action and allows judgment 
to be entered against the executrix for 
want of an affidavit of defense, the 
record of such judgment is, when in- 
troduced in evidence at the trial in 
the action against the surety, at least 
prima facie evidence of the surety’s li- 
ability, and if the surety fails to pre- 
sent any evidence a verdict must be 
directed for the plaintiff.—Common- 
ee to Use of v. Turner, 39 D. & C 


§ 49 
Pa.Com.Pl. Since prothonotaries in 
counties of the sixth class have been 
salaried officers since the effective date 
of the Act of June 29, 1923, P.L. 944, ag 
amended by the Act of June 12, 1931, 
P.L. 560, 16 P.S. § 2431, they may not 


retain fees received by them in nat-. 


uralization proceedings, but must, in 
accordance with § 6 of the Act of 1923, 
16 P.S. § 2436, turn them over to the 
UE eae: County v. Long, 40 D. 
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NOTICE 


§ 2 
D.C.N.Y. Where a statute arbitrarily 


provides that, if certain things are 

done, everyone will be charged with 

knowledge of certain acts, the re- 

quirements of the statute must be 

completely met in order to effect such 

notice.—In re Martina, 39 F.Supp. 255. 
9 


D.C.Mo, The doctrine of implied no- 
tice or knowledge charges a person 
with notice of everything that he could 
have learned by inquiry if there is 
sufficient. notice to put him on guard 
and excite attention.—American Ins. 
Co. v. Lucas, 38 F.Supp. 896, new trial 
denied 88 F.Supp. 926. 


§ 12 


Mo.App. Constructive notice from a 


record is entirely a creation of statute, 


and no record will operate to give con- 
structive notice, unless such effect is 
given such record by statute.——Over- 
lander v. Withers, 148 S.W.2d 88. 


§ 28 

D.G.Mo. Knowledge of facts and 
circumstances which would put a per- 
son of ordinary prudence and dili- 
gence on inquiry is equivalent to a 
knowledge of all the facts which a 
reasonably diligent inquiry would dis- 
close.—American Ins. Co, vy. Lucas, 38 


17 A2d 


F.Supp. 896, new trial denied 88 F. 
Supp. 926. mah 

The rule that knowledge of facts 
and circumstances which would put a 
person of ordinary prudence and dili- 
gence on inquiry is equivalent to 
knowledge of all the facts which a rea- 
sonably diligent inquiry would disclose 
is generally applicable in equity as 
Well as law, and is applicable to agen- 
cy even in cases of ratification by a 
principal.—American Ins. Co. v. Lucas, 
38 F.Supp. 896, new trial denied 38 F. 
Supp. 926. 

_ D.C.Pa. In Pennsylvania, whatever 
is sufficient to put a party on inquiry 
amounts to ‘notice’ provided the in- 
quiry becomes a duty, as in the case 
of purchasers and creditors, and would 
lead to knowledge of the requisite 
facts by the exercise of ordinary dili- 
gence.—In re Leader Furniture Co., 36 
F.Supp. 986. 

Cal.App. To charge one with “no- 
tice’ the facts must be such as ordi- 
narily to excite inquiry with reference 
to the particular fact which inquiry is 
designed to elicit. Civ.Code, § 19.— 
each v. One 1933 Buick Sedan, 111 P. 
2d : 

App.D.C. The law imputes knowl- 
edge when opportunity and interest 
combined with reasonable care would 
necessarily im~»art it.—Booth Fisheries 
Corporation v. Coe, 114 F.2d 462. 

Neb. Possession of land is notice to 
the world of all possessory interests of 
which inquiry of possessor would elicit 
knowledge.—Blum vy. Voss, 297 N.W. 


84. 

N.J.Ch. Possession of realty which 
is actual, open, and visible occupation, 
inconsistent with the title of the ap- 
parent owner by the record and not 
equivocal, occasional, or for a tempo- 
rary or special purpose, is constructive 
notice to all the world of the rights 
of the party in possession.—Rapine yY.. 
Harvey, 16 A.2d 822, 128 N.J.Eq. 437. 

N.Y.Sup. One who suspects, or ought 
to suspect, is bound to inquire and the 
law presumes that he knows whatever 
proper inquiry would disclose.—W atter- 
son v. Tremaine, 24 N.Y.S.2d 830. 

When signature of a person is deemed 
necessary and material, and in connec- 
tion with such proof the bare signa- 
ture of person is taken from a record 
or document, the person accepting sig- 
nature as genuine is put upon inquiry 
as to contents of paper _from which 
signature was taken.—Watterson vy. 
Tremaine, 24 N.Y.S.2d 830. 


8 49 
W.Va. Generally want of notice re- 
quired by statute is a ‘jurisdictional 
defect”? which cannot be cured by stat- 
ute.—Gates v. Morris, 13 S8.H.2d 473. 


§ 53 

Iowa. A notice is sufficient, even 
though conflicting statements are made 
therein, if there is no _ reasonable 
ground for believing that the defendant 
was misled to his prejudice.—In re 
Hansen’s Guardianship, 295 N.W. 429. 

Ohio App. The form and contents of 
notice required by statute is dependent 
on word of statute as construed in 
light of subject matter—Hunter vy. 
Harlan, 34 N.E.2d 467. 

A notice required by statute may be 
oral if the circumstances indicate that 
the Legislature did not intend to re- 
quire a written notice, but must be 
written if circumstances indicate that 
Legislature intended to require a writ- 
ten notice.—Hunter v. Harlan, 34 N.E. 
2d 467. ‘ 

§ 58 . 

Ind. “Service of notice’, unless oth- 
erwise provided by law, means personal 
service of individual in such a way 
that party making the service may be 
in a position to make due proof there- 
of to the court.—Lock Joint Tube Co. 
v. Citizens Trust & Sav. Bank of South 
Bend, 31 N.H.2d 989. 

Pa.Com.Pl. Rule of Court No. 218 
provides that all notices shall be in 
writing. They shall be served on the 
party, or his attorney, in the manner 
uw or hereafter provided by law for 
the service of writs by the sheriff, or 
by giving said party, or his attorney, 
a copy thereof, or if the party has no 


hse MaEY 1) ' ; 
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attorney of record, then the notice may — 
be served by mailing a copy thereof, 
in a registered letter, to such kere 
Messersmith v. Thomas, 8 Sch.Reg. 59. 
Notice may be served upon counsel in 
two ways, either in the manner provid- 
ed for the service of writs, or by giv- 
ing him a copy thereof. The common- 
sense construction of the former meth- 
od is that it refers to the manner in 
which writs of summons are ordinarily 
served, which, of course, is not by reg- 
istered mail. As to the latter method, 
the word “giving”? does not comprehend 
service by registered mail.—Messer- 
smith v. Thomas, 8 Sch.Reg. 59. 
Pa.Com.Pl. Our rules of Court re- 
lating to the manner and proof of serv- 
ices of notices, however, exhibit a very 
definite intention to protect parties 
who have no attorney of record. Their 
purpose is to insure actual notice so 
far as that is reasonably possible, and 
it is our duty to enforce them where 
that purpose hag been defeated by a 
disregard of their provisions, even if 
there is no intentional violation.—Ryn- 
kiewicz v. McGrath, 8 Sch.Reg. 212. 


§ 76 

Mich. The physical act of printing 
of a newspaper may under certain 
circumstances be performed at some 
point other than the place of publica- 
tion without violating provision of 
statute that a notice shall be printed, 
published and circulated in county in 
which act of which notice must be 
i is to be performed. Pub.Acts 
No. 37, 63.—Drabinski v. 
Brown, 296 N.W. 538, 296 Mich. 463. 

The main purpose of publication of 
legal notices is to give notice.—Drabin- 
res v. Brown, 296 N.W. 538, 296 Mich. 


§ 111 

Conn, Where question whether prop- 
er notice has been given depends upon 
construction of a written instrument or 
the circumstances are such as lead to 
only one reasonable conclusion, a 
“question of law” is presented, but 
where conclusion involves the effect of 
various circumstances capable of 
diverse interpretation, a “question of 
fact” is presented.—Sapiente v. Wal- 
tuch, 15 A.2d 417, 127 Conn. 224, 


NOVATION © 


§ 1 

Wis. The essentials of “novation” 
are mutual agreement between debtor, 
his creditor, and third person, by 
which third person agrees to be sub- 
stituted for debtor, and creditor as- 
sents thereto, extinguishing obligation 
of debtor to creditor, and creating ob- 
ligation of third person to creditor.— 


Banschbach vy. Meuer, 297 N.W. 402, 
2387 Wis. 454. 
8 11 
C.C.A.Pa. The written assumption 


by daughter, who was sole beneficiary 
of her deceased father’s estate, of the 
estate’s indebtedness, for considerations 
moving to the daughter alone, con- 
sisting of protecting collateral which 
secured the indebtedness and relieving 
the estate from liability, constiluted a 
‘novation’, and new note executed by 
the daughter was supported by con- 
sideration.—Hart v. Stevens, 112 F.2d 
934, remanding cause 28 F.Supp. 345. 

D.C.N.Y. Where plaintifé orally 
agreed to work for individual defend- 
ant and at individual’s request agreed 
to receive his compensation through 
corporate defendant, payment of com- 
pensation by corporation did not 
amount to a ‘novation” and did not 
release individual except pro tanto so 
far as plaintiff’s right to compensation 
was in fact satisfied.—Vassardakis y. 
Parish, 36 F.Supp. 1002. 

Ala. Land sold on mortgage fore- 
closure cannot be redeemed by stranger 
apart from other consideration, but 
when stranger, at redemption holder’s 
instance, or both in conjunction nego- 
tiate with purchaser on basis of re- 
demption, for which money is advanced 
by stranger, who takes title in his 
own name, with agreement, though 
verbal, that title is so taken to secure 
payment of loan, transaction is in eq- 
uity exercise of statutory right of re- 


stitute a “novation” of the contract be-— 
tween the common-law husband of the 


§ 11 
demption by one having such right, but 
becoming thereby indebted to strang- 
er, who holds title to land in trust 
as security, and such status is not 
within statute of frauds and creates 
new equitable relation akin to mort- 
gage on principle of novation. Code 
1923, § 10140.—Godfrey v. Black, 197 
EP 892. : 

al. 


Where assignment of contract 


for division of insurance commissions — 


with an unlicensed person was merely 
of assignor’s interest in commissions 


and there was no assumption of obli- — 


gations by the assignee, there was no 
“novation” and obligations of the agree-— 
ment remained with such unlicensed 
person and precluded assignee from su- 
ing thereon. St.1935, p. 584, § 1714; 
Civ.Code, §§ 1608, 1667.—Fewel ; 
Dawes v. Pratt, 109 P.2d 650, prior 


eae 103 P.2a 209 and 101 P.2d 4 


Ga. The essential requisites of every — 
“novation” are a previous valid obliga- 
tion, an agreement of all parties to the 
new contract, the extinguishment of the 


essentials are wanting, there can be no | 
“novation,” and those essentials cannot — 
be created by presumptions._Savannah 


766, 191 Ga. 111. 


A “novation” is itself a “contract” — 


7 * 


and must have all the elements of a de © 
novo contract.—Savannah Bank & Trust — 
ve v. Wolff, 11 S.E.2d 766, 191 Ga. 


by the common-law wife of one who — 
promised the mother to devise realty 
and personalty to the child, at the in- 


me 
’ 


Bank & Trust Co. v. Wolff, 11 S.H.2d — 


1a 


3 
old contract, and the validity of the 


new contract, and if any one of those ~ 


4 


Be 


4 
The adoption of the child of another 


5 


& 


stance of the common-law husband, in 
the courts of another state, did not con- 


f 


adopting mother and the natural moth- AE 


er, even though it be assumed that the 


laws of the state in which the proceed- 


ings were had required notice to the 
proper parties, sufficient to comply with 
the Fourteenth Amendment, and even 
though it be assumed that the natural 
mother did actually receive notice. U. © 
8.C.A.Const. Amend. 14.—Savannah 


ay 
j 


fy 
+ 


Bank & Trust Co. v. Wolff, 11 S.H.2d 


766, 191 Ga. 111. 

Ga.App. A parol agreement made 
after valid written agreement must be 
based on a valid consideration in or- 
der to be effective as a “novation” and 
to change the written agreement.— 
py pitta Film Co. v. Brittain, 11 §.E. 

d 5 5 

Where valid written contract relat- 
ing to film advertising service pro- 
vided for service for a continuous pe- 
riod of 12,months, alleged subsequent 
parol agreement By film company that 
the service would be suspended during 
winter months was ineffective, for want 
of consideration, to operate as a “nova- 
tion” and to change the written con- 
tract.—Alexander Film Co. v. Brittain, 
11 S.H.2d 66. 


Il. To constitute ‘novation’ by 
substitution of debtors, creditor must 
have consented to substitution of new 
debt and debtor, and agreed to re- 
lease original debtor and accept new 
party in his stead.—Burnett v. West 
Madison State Bank, 31 N.E.2d 1776, 
375 Ill. 402, reversing 26 N.H.2d 881, ° 
305 IlLApp. 113. 

The fact that depositor continued 
deposit in new bank after consolida- 
tion, accepted dividends in liquidation 
proceedings, and delayed in pressing 
elaim against stockholders of old bank 
did not constitute “novation” as a 
matter of law, so as to preclude re- 
covery from stockholders of old bank. 


Smith-Hurd Stats.Const, art. 11, § 6. 
—Burnett v. West Madison State 
Bank, 31 N.B.2d 776, 375 Til. 402, 


eee 26 N.E.2d 881, 305 IllApp. 


Mich. Where a new debtor is sub- 
stituted by way of novation for the 
original debtor, there is a_ sufficient 
consideration for new debtor’s bill or 
note as for his own debt.—Littshire 
Clothes vy. Detroit Hub Clothes, 294 
N.W. 69, 294 Mich. 661. 


sh a 
"Mo.App. The doctrine of “novation” 
has no application unless creditor, orig- 
inal debtor and new debtor all agree 


Ki contemporaneously that new debtor is 
to be substituted for original debtor, 


cand 


who is discharged.—Morriss y. Finkel- 
stein, 145 S.W..2d 439. ‘ 

Oki. The essential requisites of a 
‘novation’ are a previous valid obli- 
gation, an agreement. of all parties to 
a new contract, the extinguishment of 
the old obligation, and the validity of 


Where extension agreement between 
mortgagor’s grantee and mortgagee’s 
assignee did not extinguish the old 
mortgage, which by the terms of the 
- extension agreement was to remain in 
full foree and effect, there was no ‘“‘no- 
ation” because there was no extin- 
- guishment of the old contract—Erwin 
- ¥.. Breese, 109. P.2d 507. 

_ Pa.Orph. The fact that a mortgagee 
collects interest payments from the 
grantees of the mortgaged premises and 
does not make any demand on the mort- 
-gagor does not work a release by opera- 
tion of law or result in a novation sub- 
‘stituting the grantees as obligors, and 


extension agreement.—In ‘re Smith’s Es- 
tate, 40 & C. 342, 

Tex.Civ.App.. Mutual promises, ex- 
pressed or implied, furnish ‘‘eonsidera- 
tion” for the novation or modification 
of an executory contract——McDonald v. 
Be\s/ McDonald, 143 S.W.2d 142, error dis- 
- missed, judgment correct. 

_ See Walker v. Barclay’s pen, 
a 


(Can- 
4, 


as “accord and satisfaction” or ‘‘nova- 
tion” extinguishing previous note or in- 
- debtedness, unless parties so agree. 
Code 1933, § 20-1004.—Blackshear Mfg. 
Boal rei y. Harrell, 12 §.H.2d 328, 191 Ga. 
: Til. A creditor’s assent to novation 
may be implied from circumstances at- 
tending the transaction or creditor’s 
' subsequent conduct, and the question 
is one of intent.—Burnett v. West 
Madison State Bank, 31 N.E.2d 776, 
875 Ill. 402, reversing 26 N.H.2d 881, 
805 LilApp. 113. 
_ Pa.Com.Pl, The general doctrine is 
that a creditor may accept a novation 
and that a creditor may accept the 
promise of a third party to pay_the 
obligation of the debtor. The ereditor 

is not bound to accept the, novation; 
he may refuse it or he may accept it 
and discharge the original debtor or 
he may hold him still liable as surety. 
—Commonwealth v. Albert J. Narducci, 
Inc., 51 Dauph. 33. 


- -——s Wis. The makers of note could not 
a) discharge their personal liability there- 
‘ on, without payee’s consent, by having 
corporation organized by them assume 
) their obligation on note.—Goerlinger v. 
7 Juetten, 297 N.W. 361, 287 Wis. 543. 
Wis. It is not necessary to substitu- 
5 tion of debtor that creditor’s assent to 
take a new debtor in place of old debt- 
or should be given by any writing or 
' by express words, but such assent may 
be shown by circumstances and by con- 
duct of parties.—Banschbach v. Meuer, 
| 297 N.W. 402, 287 Wis. 454. 


va 


§ 34 
C.C.A.Pa. Where a new debtor is 
substituted by way of novation for the 
origiu.al debtor, there is sufficient con- 
sideration for the new debtor’s note 
as for his own debt.—Hart v. Stevens, 
112 F.2d 934, remanding cause 28 F, 


Supp. 345. 


Or. 
feree to recover 


In action against buyer’s trans- 
balance due on sale 
of truck and trailer, record did not 
establish a “novation” where it did 
not appear that seller agreed to re- 
lease buyer from liability and accept 
transferee as the debtor in place of 
the buyer.—First Nat. Bank of Port- 
jand vy. Ayoutt, 110 P.2d 243. 


aa) 


NOVATION 
é en t Se BB ain os ; a 
Mo.App. A novation must be plead- 
co Pleats vy. Finkelstein, 145 S.W.2d 


§ 68 : 
Ga. A novation releasing a previous 
contract cannot be created by a series 
of presumptions in contradiction of the 
plain allegations of the petition, con- 
sidered On general demurrer.—Savannah 
Bank & Trust Co. vy. Wolff, 11 S.H.2d 
766, 191 Ga, T41. 


69 

La. In action for price of gas, plea 
that gas company agreed to assign min- 
eral leases to defendant if defendant 
would drill a test well on certain land. 
and pay a past-due gas bill, and that 
until gas company tendered assignment 
of leases, action to recover price of gas 
was premature, could not be sustained 
unless obligation to pay gas bill was 
novated or extinguished and a condi- 
tional obligation substituted for it, and 
there being no allegations indicating 
that parties to agreement intended to 
extinguish or impair unconditional obli- 
gation of the defendant to pay past-due 
gag bill, ‘‘novation’”’ was not shown. 
Civ.Code, arts. 2130, 2185, 2187, 2190.— 
Arkansas Louisiana Gas. Co. v. R. O. 
Roy & Co., 198 SL 196 La. 121. 


§ 

C.C.A.Fla. Novation cannot be -pre- 
sumed, but must be shown to have 
been intended by a clear preponder- 
ance of evidence.—Travis v. Central 
Surety & Insurance Corporation, 117 
F.2d 595. 

A party urging novation has bur- 
den of establishing it by clear pre- 
ponderance of the evidence.—Travis 
v. Central Surety & Insurance Corpo- 
ration, 117 F.2d -595. ; 

Ill. Novation is never 
but is an affirmative defense and must 
be proved by clear and competent 
legal evidence.—Burnett v. West Madi- 
son State Bank, 81 N.H.2d 1776, 375 
Ill, 402, reversing 26 N.H.2d 881, 305 
Ill.App. 113. 


§ 74 

C.C.A.Fla. Where guarantors bound 
themselves to pay any sum becoming 
and remaining due from _ corporate 
agent to insurer and, when agent owed 
more than $5,000, agency contract was 
canceled, but thereafter insurer agreed 
to make new agency contract with 
successor corporation which was to 
acquire good will and other assets 
and to pay debt owed by original 
agent and new contract, which was 
guaranteed by successor guarantors 
was dated back to date of original 
agreement, in insurer’s suit against 
original agent and guarantors of orig- 
inal agency agreement to recover in- 
surance premiums collected and not 
remitted, evidence did not establish 
that the transaction was a “novation” 
which released original guarantors 
from their obligation.—Travis v. Cen- 
tral Surety & Insurance Corporation, 
117 F.2d 595. 

Mo.App. In action for rent under 
lease against corporation and individual 
as cotenants, evidence failed to estab- 
lish a “novation” discharging corpora- 
tion from liability under lease.—Morriss 
v. Finkelstein, 145 S.W.2d 439. 


NUISANCES 


§1 

N.J.Sup. A nuisance may be a “pri- 
vate nuisance” and a “public nuisance” 
at the same time.—Garfield Box Co. vy, 
Clifton Paper Board Co., 17 A.2d 588, 
125 N.J.L. 603. 

Pa. The term “nuisance” signifies 
such a use of property or such a course 
of conduct as, irrespective of. actual 
trespass against others or of malicious 
or actual criminal intent, transgresses 
the just restriction upon use or con- 
duct which the proximity of other per- 
sons or property in civilized communi- 
ties imposes upon what would other- 
wise be rightful freedom.—Kramer y, 
Pittsburgh Coal Co., 19 A.2d 362, 341 
Pa. 379. 

The term “nuisance” is applied to 
that class of wrongs that arise from 
the unreasonable, unwarrantable or un- 
lawful use by a person of his own 


presumed, | 


sroperty real or personal or his own 
mproper, indecent or unlawful person- — 
al conduct working an obstruction or 


injury to a right of another or of the 


public and producing such material 
annoyance, inconvenience, discomfort or 
hurt that the law will presume a con- 
sequent domarer are ter y. Pittsburgh 
Coal Co., 19 A.2d 362, 841 Pa. 379. ¥ 

The distinction between “trespass 
and “nuisance” is that the former is a 
direct infringement of one’s right of 
property, whereas in the latter the in- 
fringement is the result of an act which 
is not wrongful in itself but only in the 
consequences which may flow from it.— 
Kramer v. Pittsburgh Coal Co., 19 A.2d. 
$62,844 Pa. 309. 

Pa.Com.Pl, An owner cannot be de- 
prived of the right to use his property 
for whatever purpose he chooses, so 
long as that purpose does not extend 
beyond the limitations prescribed by 
existing laws.—Appeal of Shade, 23 
Erie 62. : 

W.Va. If a thing is inherently and 
essentially dangerous and the public 
are exposed thereto, it is a “nuisance 
per se”, and although a thing is not 
inherently and essentially dangerous, 
it may be a “nuisance in fact’ if it is 
deleterious or dangerous under given 
circumstances.—Spears v. Goldberg, 11 
S.H.2d 532 Spears vy. Goldberg, 12 
8.H.2d 513. 


83 

Ariz. There are two kinds of “pub- 
lic nuisance’, one of which is class of 
aggravated wrongs or injuries which 
affect morality of mankind, are in de- 
rogation of public morals and decency. 
and being malum in se, are nuisances. 
irrespective of their location and re- 
sults, while the other is class of acts. 
exercise of occupations or trades, and 
use of property, which become nui- 
sances by reason of their location or 
surroundings and are commonly re- 
ferred to as “nuisances per accidens”. 
Code 1939, § 43-4603.—Hngle v. Scott, 
114 P.2d 236. 

Cal.App. A “nuisance” is “common” 
or “public” where it affects the rights 
enjoyed by citizens as part of the pub- 
lic, and a “private nuisance’? is one 
that affects a single individual or a 
determinate number of persons in the 
enjoyment of some private right not 
common to the public.—Reinhard vy. 
Lawrence Warehouse Co., 107 P.2d 501. 

Conn. To constitute a “public nui- 
sance’”’, annoyance must be such as to 
injure citizens generally who may be 
so circumstanced as to come within its 
influence.—Croughwell v. Chase Brass 
fy Copere Co., 20 A.2d 619, 128 Conn. 


Ga. A “public nuisance” is a nui- 
sance which damages all persons who 
come within the sphere of its opera- 
tion, though it may vary in its effect 
on individuals—Moon y. Clark, 14 8, 
H.2d 481. 

N.J-Sup. A nuisance may be a “pri- 
vate nuisance” and a “public nuisance” 
at the same time.—Garfield Box Co. v. 
Clifton Paper Board Co., 17 A.2d 588, 
125 N.J.L. 603. iy 

1 


§ 

Mo. The police power extends to 
definition by legislature of acts consti- 
tuting nuisance.—Clutter yv. Blanken- 
ship, 144 §8.W.2d 119. 

The legislature, acting reasonably, 
may delare a nuisance something which 
was not a nuisance at common law.— 
Clutter v. Pinner ena 144 S.W.2d 119. 


Cal.App. The enumeration in the 
code sections of certain offenses as 
nuisances does not abrogate the com- 
mon-law rule that other offenses equal- 
ly obnoxious such as public gambling 
piace are nuisances per se. Code Civ. 

roc. § 781; Civ.Code, §§ 8479, 3480; 
Pol.Code, § 4468—People v. Lim, 111 
P.2d 429, 

The statutes enumerating certain 
specific acts as nuisances do not sup- 
port conclusion that legislature intend- 
ed to exclude all other acts known to : 
be such at the common law, under the 
maxim “expressio unius est exclusio al- 
terius’’.. Code Civ.Proc. § 731; Civ. 
Code, §§ 3479, 3480; Pol.Code, § 4468,— 
People v. Lim, 111’ P.2d 429. 


) he statute, which defines a 
pl: here gambling is conducted as a 
nuisance and provides for the abate- 
ment of such nuisance by injunction, 
may not be applied to punish illegal 
acts and therefore the statute is consti- 
tutional. Comp.Gen.Laws 1927, §§ 
5029, 7832.—Lansky vy. State ex rel. 
Gibbs, 199 So. 46. . 

Ga. The statutory definition of a 
“nuisance? was not intended to change 
the common-law. definition thereof. 
Code 1933, § 72-101.—State ex rel. Boy- 
Ne eee Inv. Co., 12 S8.H.2d 574, 191 
xa. ‘ 


§ 18 
Ariz. A horse racing betting estab- 
lishment is a ‘‘public nuisance’. Code 
1939, § 43-4603.—Engle v. Scott, 114 
P.2d 236 


Cal.App. Every holder of property, 
however absolute and unqualified may 
be his title, holds it under implied li- 
ability that his use of it shall not be 
injurious to the equal enjoyment of 
others having an equal right to the 
enjoyment of their property, nor_in- 
jurious to rights of community.—Peo- 
ple vy. George, 109 P.2d 404. 

Conn. An assembled rim, with in- 
flated truck tire, which would explode, 
if subjected to blow or jar of sufficient 
force to disengage lock fastening ends 
of rim when air pressure exceeded four 
pounds, was not a “public nuisance”. 
—Croughwell v. Chase Brass & Copper 
Co., 20 A.2d 619, 128 Conn. 110. ; 

Fla. An owner or occupant of prop- 
erty must use it in a way that will not 
be a nuisance to other owners and oc- 
cupants in same community.—Knowles 
v. Central Allapattae Properties, 198 So. 
819 


N.J.Sup. A building which is likely 
to fall and injure persons because of 
inherent weakness is a ‘“‘nuisance’’.— 
State v. Ireland, 20 A.2d 69, 126 N.J.L. 
444, 
A “public nuisance” occurs when 
there is inconvenience and annoyance to 
ethe public by reason of any act or 
neglect.—State v. Ireland, 20 A.2d 69, 
126 N.J.L. 444.. i 

Pa:Com.Pl. A parking lot is not a 
nuisance per se in a mixed residential 
and commercial district nor in a thick- 
ly settled suburban community.—Tam- 
burro v. Chester-Cambridge Bank & 
Trust Co., 30 Del.Co. 346. 

Pa.Com.Pl. The erection of an 
apartment building in a quiet, exclu- 
sive and high-elass residential district 
removed from the general flow of traf- 
fic would be a nuisance, where there 
were no apartment houses within the 
residential area immediately adjacent 
to the ground on which it was_pro- 
posed to erect the building, and the 
area, immediately adjacent to and sur- 
rounding the property, consisted of 
single family dwellings having suffi- 
cient Jand adjoining and surrounding 
the buildings to provide adequate light 
and air and recreational space for chil- 
dren, and fcr gardens and landscaping. 
—Rodgers v. Bennett Bldg. Co., 89 P. 
Tew 359- 

Tex.Civ.App. A cemetery as such is 
not a “nuisance per se.’—Faulk v. 
Buena Vista Burial Park Ass’n, 152 S. 
W.2d 891. 

§ 20 


Mo.App. Negligence is not a neces- 
sary ingredient of the wrong of main- 
taining a nuisance.—Lederer v. Carney, 
142 S.W.2d 1085. \ 

N.C. Nuisances which do not involve 
negligence, and which may be the 
eause of actionable injury and damage, 
may exist.—Butler v. Carolina Power 
& Light Co., 10 S.H.2d 608, 218 N.C. 
116. f 

Ohio App. Liability for ‘‘negligence” 
is based upon conduct involving unrea- 
sonable risk to another which must be 
established by affirmative evidence tend- 
ing to show that such conduct falls be- 
low standard represented by conduct 
of reasonable men under similar circum- 
stances, and such rule applies to a sit- 
uation involving a nuisance.—Carr v. 
Fox, 31 N.H.2d 713. 

Ohio App. ‘‘Nuisance” is not synony- 
mous with “negligence”, and does not 
necessarily rest upon degree of care 
used, although nuisance frequently is 


the consequence of a negligent act— 
Kremer v. City of Uhbrichsville, 35 N.B. 
2d 973, 67 Ohio App. 61. 

A ‘nuisance’ does not necessarily 
grow out of acts of negligence, but may 
result from skillfully directed efforts 
taken without due regard to rights of 
others,—Kremer y. City of Uhrichsville, 
35 N.H.2d 978, 67 Ohio App. 61. 


§ 21 

N.Y. Legislative authorization for 
construction and operation of a street 
railroad does not constitute a sanction 
to railroad company to perform any 
act incidental to the operation of its 
railroad in a place or manner which 
will cause special injury to individuals, 
and the Legislature has not unlimited 
power to grant immunity from liability 
for. a special injury caused to an in- 
dividual in his private rights by the 
operation of a street railroad under 
sanction of the state and for the public 
benefit.—People v. Brooklyn & Queens 
Transit Corporation, 28 N.H.2d 925, 283 
N.Y. 484, affirming 15 N.Y.S.2d 295, 258 
App.Div.. 753. 

Injury to individuals in their private 
rights, resulting from operation of 
street railroad, does not constitute a 
“public nuisance” and no unlawful in- 
jury to the public results from an act 
of a street railroad company in per- 
formance of its public function with 
the sanction of the state and in manner 
and at a place not prohibited by any 
regulatory body.—People v. Brooklyn 
& Queens Transit Corporation, 28 N.E. 
2d 925, 283 N.Y. 484, affirming 15 N.Y. 
8.2d 295, 258 App.Diy. 753. 

Tex.Civ.App. The statute dealing 
with the abatement of certain grave- 
yards or cemeteries as nuisances does 
not attempt to declare a cemetery as 
such a nuisance, but merely a cemetery 
located within or within a specified dis- 
tance from the boundaries of the cities 
named. Vernon’s Ann.Civ.St. art. 930a. 
—Faulk yv. Buena Vista Burial Park 
Ass’n, 152 S.W.2d 891. 


§ 24 

_ Wis. A place where a public statute 
is openly, publicly, consistently, per- 
sistently, and intentionally violated 
constitutes a “public nuisance’ which 
will be abated at the suit of a citizen 
brought upon permission granted by 
court.—State ex rel. Regez v. Blumer, 
294 N.W. 491, 236 Wis. 129. 

Scheme whereby any person could 
register free of charge and could pro- 
cure daily coupons at drug store free of 
charge, and money put in pools daily 
by operator of drug store accumulated 
until won by some registrant whose 
eard was drawn at daily drawing at 
drug store, who had procured coupon 
the previous day, and who could be 
found, was a “lottery”, which would be 
enjoined as a “public nuisance’, on 
theory that facts that registrants were 
required to go to store each day to 
procure coupon and that operation of 
scheme was profitable to operator fur- 
nished requisite ‘‘consideration”. St. 
1939, § 348.01; Const. art. 4, § 24,— 
State ex rel. Regez v. Blumer, 294 N. 
W. 491, 236 Wis. 129. 

§ 27 

Pa.Co. The fact that there was no 
nuisance, and also that the defendant 
inquired and obtained permission and 
paid the fee demanded for the dumping 
of the debris involved, proved that he 
had no criminal intent and did not in- 
tend to violate the _ ordinance.—Com- 
monwealth v. Beck, 89 P.L.J. 117. 

Tenn. Hlement of motive or intent 
does not enter into the question of ex- 
istence of a ‘nuisance’, since otherwise 
the maxim “sic utere tuo ut alienum 
non laedas’ would be unwarrantably 


punted ate vy. James, 145 S.W.2d 
783. 
§ 28 
N.J.Sup. The operation of a manu- 


facturing plant in such manner as to 
injure others is an act of ‘‘negligence” 
which results in a “nuisance” for which 
the wrongdoer is responsible.—Garfield 
Box Co. v. Clifton Paper Board Co., i7 
A.2d 588, 125 pat 603. 


44 
Cal.App. A “nuisance” is “common” 
or “public” where it affects the rights 


§ 60 
enjoyed by. citizens as part of the pub- — 
lic, and a “private nuisance” is one that 
affects a single individual or a deter- 
minate number of persons in the enjoy- 
ment of some private right not com- ~ 
mon to the public.—Reinhard y. Law- — 
rence Warehouse Co., 107 P.2d 501. 

Conn, An assembled rim, with in- | 
flated truck tire, which would explode, 
if subjected to blow or jar of sufficient — 
force to disengage lock fastening ends 
of rim when air pressure exceeded four 
did not constitute 


aes) 


garage from which such employee to 2 


$08 : 
where one is injured in relation to ie 
right which he enjoys by reason of his 


7 


Croughwell v,' Chase Brass & Coppe 
Co., 20 A.2d 619, 128 Conn. 110. 
Ga. 


Alleged constant and repeated viola- 
tions of statute relating to business of — 
buying wages or salaries and of the — 
Small-Loan Law, including violation of _ 
usury provisions of the Small-Loan _ 


tor-general. 
seq.,, 25-301 et _seq., = 
rel. Boykin v. Ball Inv. Co., 12 S.H.2d 
674, 191 Ga. 382. | se 
Mich. In determining whether there — 
is a nuisance, the question in all cases 
is whether the annoyance produced ee 


such as materially to interfere with the — 
ordinary comfort of human existence, 
though it is not necessary that the an- 
noyance and discomfort should be so 
great as actually to drive the person ~ 
complaining thereof from his dwelling, 
but if the alleged injury be a plain in ne 
terference with ordinary comforts and 
enjoyment, there is a ‘nuisance’, no ~ 
matter how slight.the damage, provid- — 
ed the inconvenience be actual and not ~ 
fanciful.—Northwest Home Owners ~— 
Ass’n v. City of Detroit, 299 N.W. 740, 
298 Mich, 622. a ee. 


N.Y. “Public or common nuisances” 
at common law are such inconvenient — 
and troublesome offenses as annoy the — 
whole community in general and not 
merely some particular person.—People | 
v. Brooklyn & Queens Transit Corpora- 
tion, 28 N.E.2d 925, 283 N.Y. 484, af- — 
Hering 15 N.Y.S.2d 295, 258 App.Diy. — 

. ? 

Okl. When prosecution of a busi- ~ 
ness, of itself lawful, in a strictly 
residential district, impairs the en- 
joyment of ‘homes in neighborhood and ~ 
infringes upon well-being, comfort, re- | 
pose, and enjoyment of ordinary nor- 
mal individual residing therein, carry- 
ing on of such business in such locali- 
ty becomes a ‘‘nuisance’’ and may be 
euloined swore vy. Luippold, 114 P.2d 


Tex. In order to create liability for 
the maintenance of a ‘nuisance’, the 
nuisance must in some way constitute 
an unlawful invasion of the rights of 
others.—Gotcher vy. City of Farmersville, 
ei S.W.2d 565, affirming 139 S.W.2d 
oo . 


§ 49 

Fla. One who uses his property in 
a lawful and proper manner is not 
guilty of a “nuisance” merely because 
particular use which he chooses to 
make of it may cause inconvenience or 
annoyance to a neighbor, and nothing 
which is legal in its erection can be 
a ‘nuisance per se.’—City of Lake- 
land v. State ex rel. Harris, 197 So. 
470, 143 Fla. 761. 


60 
N.J.Ch. Picketing in its mildest 
form is a “nuisance” and, even if not 
intimidating, should be enjoined when 
no reason for it exists.—Miller’s, Inc., 


PA OO. 


oe Poe 


Searlata, 26 N.Y.S.2d 594 


§ 60 

v. Journeymen Tailors Union Local No. 
195, 15 A.2d 822, affirmed Miller’s, Inc., 
y. Journeymen Tailors Union Local No. 
195 of Amalgamated Clothing Workers 
= eae 15 A.2d 824, 128 N.J.Eq. 


N.Y.Sup. Whether a particular act 


or thing constitutes a ‘nuisance’ may 


depend on the circumstances and sur- 
roundings and the test of the permissi- 
ble use of one’s own land is not wheth- 
er the use or the act causes injury to 
neighbor’s property or whether the in- 
jury is the natural consequence of such 
use or act or whether the act is in the 
nature of a nuisance but whether the 


act or use is the reasonable exercise 
of dominion which the owner of prop- 


erty has, having regard to all interests 
affected and public policy.—Messina V. 
? affirmed 26 
N.Y.S8.2d 597, appeal dismissed 23 N.Y. 
$.2d 833, vacated 23 N.Y.S.2d 834. 
Pa.Com.Pl. Where the legislature 
validly pronounces a particular state of 
affairs to be a nuisance prejudicial to 
the public health, it is as much so as 
if the prescribed situation had been 
considered a nuisance at common law, 
and may be prohibited by the same 
remedies.—Commonwealth y. Sciortino, 


54 York 145. 
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Ga. In suit to enjoin the erection 
of a echureh by religious organization, 
the members of which were sometimes 
referred to as “Holy Rollers’, in close 
roximity to residences of property 
owners in town, on ground that re- 
ligious services would be too _ noisy 
and constitute a nuisance, the ill 
health and unusual sensitiveness of 
some of the property owners to noise 


had no relevancy to the controversy, 


since in determining whether a given 


state of facts discloses a nuisance, the 
general effect of the condition shown 


on an ordinary person, rather than 


one of abnormal sensibilities and feel- 


Code 
72-101.—Dorsett v. Nunis, 13 


ings, isthe proper consideration. 
1933, § 


$.H.2d 371, 191 Ga. 559. 


A church in a residential section of 
a city or town is not a “nuisance per 
se’, and hence the depreciation in 
value of residences because of the 
existence of the church in close prox- 


-imity and noise from properly con- 


ducted service therein, are not mat- 
ters about which owners of residences 
eould complain either in law or equity. 
—Dorsett v. Nunis, 13 S.H.2d 371, 191 
Ga. 559. 

Wa. An airport, landing field, or fly- 
ing school is not a “nuisance per. se’. 
—Batcheller vy. Commonwealth ex rel. 
Rector and Visitors of University of 
Virginia, 10 S.H.2d 529. 

i e § 74 
Cal.App. Members of ‘“Jehovah’s 
Witnesses” who were charged with con- 
spiracy to disturb the peace did not 
commit a “nuisance” in a legal sense 
in going to homes in community in 
order to talk to householders who 
would admit the members and listen, 
especially where the calls were not re- 
peated. Pen.Code, § 182.—People v. 
Northum, 106 P.2d 433. 

Filia. Where zoning board improper- 
ly granted permit for construction of 
an animal reduction plant in an area 
occupied by small homes, two large 
dairies and a tourist court in. which 
large sums were invested and odors 
from plant would materially affect 
properties and affect the health of 
those nearby in addition to causing 
nausea and discomfort, construction 
and operation of animal reduction 
plant was enjoined on ground that 
operation of such a plant would con- 
stitute both a ‘public nuisance” and 
“private nuisance’, notwithstanding 
that owner had expended about $1,- 
800 for lands and in construction of 
plant. Acts 1937, c. 178383.—Glogger 
y. Bell, 200 So. 100. 

La. In the absence of legal zoning 
prohibition, any business establish- 
ment may be established or located 
in a residential district, however it 
may affect the property values unless, 
by its very nature, its operation shall 
physically annoy the inhabitants, 


NUISANCES 


Moss v. Burke & Trotti, 3 So.2d 281. 
198 La. 76. : 7 eee 

A reasonable expansion of business 
district of a growing community must 
be expected to encroach gradually be- 
yond the borders of former residential 
property whose owners are to suffer 
the resultant inconvenience or profit 
as an incident of residence in a city.— 
Moss v. Burke & Trotti, 3 So.2d 281, 
198 La. 76. 

N.J.Ch. Method and manner of keep- 
ing and using celluloid and cellulose 
products in defendants’ plant. did not 
constitute a ‘‘nuisance’”’, in view of lo- 
cality and surrounding circumstances, 
—Kocska v. Gering Bros., 15 A.2d 220, 
128 N.J.Bq. 74. 

N.Y. Use of street railroad compa- 
ny’s right of way for passage at night 
in constant procession, of empty street 
cars from terminal to storage barn, 
almost a mile away did not constitute 
a “public nuisance’? where there was 
no showing of lack of skill or care 
causing unnecessary noise, or that op- 
eration of street cars violated state 
regulations. Penal Law, § 1530.—Peo- 
ple v. Brooklyn & Queens Transit Cor- 
poration, 28 N.E.2d 925, 288 N.Y. 484, 
Aarnn | 15 N.Y.S.2d 295, 258 App.Div. 


§ 122 

Mo. A funeral home, located in pure- 
ly residential neighborhood, constitutes 
a “nuisance’’.—Clutter v. Blankenship, 
144 S.W.2d 119. 

N.J.Ch. Method and manner of keep- 
ing and using celluloid and cellulose 
products in defendants’ plant did not 
constitute a ‘‘nuisance’’, in view of lo- 
cality and surrounding circumstances. 
—Kocska v. Gering Bros., 15 A.2d 220, 
128 N.J.Eq. 74. 

Pa.Com.P!l. An undertaking estab- 
lishment is not a nuisance per se in a 
mixed commercial and residential dis- 
trict but may be construed as a nui- 
sance per se in a strictly residential 
a OOREE Ie of Strunk, 27 North. 


§ 138 
Ark. A cotton gin is not a 
sance per. se”. See Words and 
Phrases, Permanent Edition, for all 
other definitions of “Nuisance Per Se.” 
—Magness v. Sellers, 147 S.W.2d 1008. 
The operation of cotton gins is es- 
sential in the cotton country, but that 
necessity does not confer the right to 
erect a cotton gin in a _ residential 
section of a city or town, and to oper- 
ate it so that it becomes a nuisance 
and destroys or reduces the market 
value of adjacent property.—Magness 

v. Sellers, 147 S.W.2d 1008. 


§ 151 
Ga.App. A house coming within 
definition of a disorderly house consti- 
tutes a “public nuisance”. Code 1933, 
§ 26-6103.—Martin v. State, 10 S.H.2d 
254, 62 Ga.App. 902. 


§ 181 
Tenn.App. Where the operation of a 
lead smelting plant without negligence 
threw off a great volume of smoke and 
fumes which seriously inconvenienced 
occupants of adjacent farm and de- 
stroyed full usability of farm, the 
smelting plant constituted a “perma- 
ment nuisance’.—Green y. Arnold, 150 

S.W.2d 1075. 1S 


§ 

Cal.App. <A- public gambling place is 
enjoinable by the state as a ‘public 
nuisance’. Code Civ.Proc. § 731; Civ. 
Code, §§ 3479, 3480; Pol.Code, § 4468. 
—People v. Lim, 111 P.2d 429. 

At common law a gambling house 
was treated as a “nuisance per se’.— 
People v. Lim, 111 P.2d 429, 

Miss. Where nature of games enum- 
erated in statute authorizing citizen to 
maintain action to abate gambling 
games and devices appeared generally 
to be either those played with cards or 
dice or by the use of physical equip- 
ment designed and constructed and 
especially adapted to the playing of 
the named game and kept on hand for 
that purpose, a “bank night’ scheme 
did not come within clause or any oth- 
er kind of ‘gambling device under any 
other name whatever” and citizen could 
not maintain action to abate bank night 


*nui- 
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; ? 
scheme of theater as a “public nui-— 
sance”’, Laws 1938, c. 341; Code 1930, 
962.—State ex rel. Whall v. Saenger 
heatres Corporation, 200 So. 442, 
The statute authorizing abatement of 
gambling games and devices as a public 
nuisance is a “penal statute” and must 
be strictly construed. Laws 1938, ec. 
341.—State ex rel. Whall v. Saenger 
Theatres Corporation 200 So. 442, 


Mont. Under statute penalizing as 
a misdemeanor operation of any game 
of chance played with any device for 
money, checks, credit or any represen- 
tative of value, a pinball machine in 
the operation of which a _ certain 
amount of skill could be developed, 
but which as played by patronizing 
public was purely a game of chance, 
and which paid off in trade checks if 
metal ball shot from spring or me- 
chanical device fell into proper hole 
designated by lighted numbers on 
back of machine which changed each 
time. machine was played, was a 
“gambling device’ and building in 
which it was used was properly en- 
joined as a “nuisance.” Laws 1937, ¢. 
153; Rev.Codes 1935, §§ 11124, 11159. 
—State ex rel. Dussault v. Kilburn, 
109 P.2d 1113. 

Tex.Cr.App. There are no property 
rights in gambling paraphernalia, but 
such paraphernalia are a “public nui- 
sance’”’, and possession thereof or dam- 
age for destruction thereof cannot be 
recovered. Vernon’s Anf.P.C. art. 634. 
—Reese v. State, 143 S.W.2d 395. 

§ 293 

Mich. Where subdivision was strictly 
residential, except for one house which 
was used as florists’ office after obtain- 
ing written consent of owners of all 
other houses in subdivision, intrusion of 
a funeral home therein would be re- 
strained as a ‘‘nuisance’.—Kundinger v. 
Bagnasco, 298 ee 298 Mich. 15. 


§ 
_Ga, An individual must show spe- 
cial damages before he is entitled to. 
have a public nuisance abated. Code 
Se 72-103.—Moon y. Clark, 14 S.B. 


N.Y. An individual has a right to 
damages for special injury caused by 
an unreasonable user either of the pub- 
lic streets or of private property by a 
street railroad company.—People  v. 
Brooklyn & Queens Transit Corpora- 
tion, 28 N.E.2d 925, 283 N.Y. 484, af- 
nie’ 15 N.Y.S.2d 295, 258 App.Div. 


Pa.Com.Pl. To entitle one to relief 
in equity against a public nuisance he 
must show a special injury to himself. 
—Tamburro v. Chester-Cambridge Bank 
& Trust Co., 30 Del.Co. 346. 


§ 320 

Cal.App. Every holder of property, 
however absolute and unqualified may 
be his title, holds it under implied lia- 
bility that his use of it shall not be 
injurious to the equal enjoyment of 
others having an equal right to the en- 
joyment of their property, nor injuri- 
ous to rights of community.—People v. 
George 109 P.2d 404. 


§ 321 

N.J. An action lies against him who 
creates a nuisance and likewise against 
him who continues a nuisance created 
by another.—Fredericks v. Town of 
Dover, 15 A.2d 784, 125 N.J.L. 288. 

N.Y.App.Div. One who creates a 
nuisance on the land of another is 
primarily liable in damages to one who 
suffers therefrom.—Wenzel vy. Duncan, 
26 N.Y.S.2d 616, 261 App.Div. 1003, 
affirming 24 N.Y.S.2d 192, 175 Misc. 
554, appeal denied 28 N.Y.S.2d 156, 
262 App.Div. 747. 


§ 323 

Cal.App. A person who was not the 
creator of a nuisance must have notice 
or knowledge of it, before he can be 
liable for resulting injury. Ciy.Code, § 
3483.—Reinhard v. Lawrence Ware- 
house Co., 107 P.2d 501, 

The word “neglect” within statute 
providing that every successive owner 
of property who neglects to abate a 
continuing nuisance created by a former 
owner ig liable therefor in same manner 


r a. . 
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as. one who first “created, it) is not ~ 


synonymous with “omit’’, since “neg- 
lect”? imparts “intent”? which presup- 

poses knowledge, and creator of a nui- 
sance is presumed to have knowledge 

of his own acts, but there is no pre- 
sumption that successor to title to real- 
ty has knowledge of acts of his prede- 

cessor in interest. Civ.Code, § 3483.— 

Reinhard v. Lawrence Warehouse Co., 

10% P2d_501; 

Fla. Where zoning board improper- 
_ly granted permit for construction of 
an animal reduction plant in an area 
occupied by small homes, two large 
| dairies and a tourist court in which 
large sums were invested, and odors 
from plant would’ materially affect 
properties and affect the health of 
those nearby in addition to causing 
nausea and discomfort, construction 
and operation of animal reduction 
plant was enjoined on ground that 
operation of such a plant would con- 
stitute both a ‘“‘publie nuisance” and 
“private nuisance’, notwithstanding 
that owner had expended about $1,- 
800 for lands and in construction of 
plant. Acts 1937, ¢. 17833.—Glogger 
v. Bell, 200 So. 100. 

N.J. An action lies against him who 
creates a nuisance and likewise against 
him who continues a nuisance created 
by another.—Fredericks v. Town of 
Dover, 15 A.2d 784, 125 N.J.L. 288. 

§ 357 

Mich. Where subdivision was strictly 
residential, except for one house which 
was used as florists’ office after obtain- 
ing written consent of owners of all 
other houses in subdivision, intrusion of 
a funeral: home therein would be re- 
strained as a “nuisance’.—Kundinger 
ne Bagnasco, 298 N.W. 386, 298 Mich. 


Okl. Where evidence shows that law- 
ful business is being conducted in such 
-Inanner as to constitute a private and 
public nuisance, causing substantial 
injury to comfort, health, or property 
of adjoining property owners, a court 
may enjoin such nuisance, and where 
it appears that such business cannot be 
conducted in any manner at place 
where situated without constituting a 
substantial injury to adjoining prop- 
erty owners, injunction should absolute- 
ly prohibit the operation of such busi- 
ness in that location.—Jordan y. Luip- 
pold, 114 P.2d 917. 

When prosecution of a business, of 
itself lawful, in a strictly residential 
district, impairs the enjoyment of 
homes in neighborhood and infringes 
upon well-being, comfort, repose, and 
enjoyment of ordinary normal individu- 
al residing therein, carrying on of such 
business in such locality becomes a 
“nuisance” and may be_ enjoined.— 
Jordan v. Luippold, 114 P.2d 917. 

Evidence that junk yard in residen- 
tial_ district was kept in unsanitary 
condition, that water after rains be- 
came stagnant and breeding place for 
mosquitoes, that bones in yard gave off 
noxious odors, that dogs left bones 
upon lawns of adjacent property own- 
ers, that yard was a breeding place for 
rats and green flies, that adjacent own- 
ers were often disturbed by noise at- 
tending loading and unloading of scrap 
iron, and that yard wag frequented by 
undesirable people, . sustained finding 
that junk yard was a “public” and 
“private nuisance’ justifying perma- 
nent injunction to restrain operation of 
such yard.—Jordan v. Luippold, 114 P. 
2d 917. 

Va. The abatement of a nuisance 
often requires prompt and summary 
proceedings, and, where abatement is 
authorized under police power of state 
and due process of law has been ob- 
served, owner of property destroyed for 
public good has no _ constitutional 
rights beyond those provided in stat- 
ute under which abatement is made.— 
Stickley v. Givens, 11 S.H.2d 631. 


§ 358 
Md. A person who undertakes to 
abate a nuisance whether public or 
private must use ordinary care to 
prevent the infliction of any unneces- 
sary injury, but the courts do not re- 
quire exactly the same care which is 


\- NUISANCES 
ordinarily required of abaters when 
the nuisance produces imminent peril 


of the property of the abater, and he 
is compelled in order to save his prop- 


erty to act in emergency.—Baltimore 


Transit Co. v. Faulkner, 20 A.2d 
ae § 363 | 

Ariz. Where criminal proceedings 

and summary abatements had been 


tried without ending maintenance of 
public nuisance of horse race betting 
establishment either in particular 
places alleged in complaint or other 
places, trial court did not abuse dis- 
cretion in issuing injunction against 
maintenance of such nuisance at any 


place within court’s jurisdiction.— 
Engle v. Scott, 114 P.2d 236, 
§ 365 
Ga. Alleged constant and repeated 


violations of statute relating to busi- 
ness of buying wages or salaries and of 
the Small-Loan Law, including viola- 
tion of usury provisions of the Small- 
Loan Law, and threats of continued 
violations, did not constitute a “public 
nuisance” which could be abated by 
suit in name of state on relation of the 
solicitor-general. Code 1933, §§ 25-201 
et_seq., 25-301 et seq., 72-101,—State ex 
rel. Boykin v. Ball Inv. Co., 12 S.B.2d 
574, 191 Ga. 382. 

__N.Y.Sup. The term “police power’ 
includes everything essential to public 
safety, health, and morals, and justifies 
the destruction or abatement, by sum- 
mary proceedings, of whatever may be 
regarded as a public nuisance.—Thorn- 


ton vy. Chase, 23 N.Y.S.2d 735, 175 
Mise. 748. 
S.C. A public officer who, by virtue 


of his office, or by statute, is author- 
ized to abate a public nuisance, is priv- 
ileged at reasonable times and in a 
reasonable manner to enter land in pos- 
session of another for purpose of abat- 
ing such a nuisance,—Inabinett v. State 
Highway Department, 12 S.H.2d 848, 
LIGESsCs LL, 
§ 366 


Va. In the abatement of a public 
nuisance, it is unnecessary to provide 
any compensation to owner of property 
which creates the nuisance.—Stickley 
v. Givens, 11 S.E.2d 6381. 


8 367 ( 

Conn. If plaintiffs, who owned a li- 
eensed dog kennel, were maintaining a 
nuisance, courts were open to annoyed 
neighbors for redress. Gen.St.Supp. 
1935, § 13867c.—Scudder v. Town of 
Greenwich, 14 A.2d 728, 127 Conn. 71. 

Mo. Courts have power to enjoin 
acts which in their very nature would 
be common-law nuisances.—Clutter vy. 
Blankenship, 144 S.W.2d 119. 

Mo. Where establishment of particu- 
lar business in particular neighborhood 
will constitute nuisance, no matter how 
earefully it is run, intention to estab- 
lish it is proved beyond all reasonable 
doubt, and acts preliminary thereto 
have actually been performed, equity 
may interfere by injunction.—Clutter vy. 
Blankenship, 144 S.W.2d 119. 

Wis. A place where a public statute 
is openly, publicly, consistently, per- 
sistently, and intentionally violated 
constitutes a “public nuisance” which 
will be abated at the suit of a citizen 
brought upon permission granted by 
eourt.—State ex rel. Regez v. Blumer, 
294 N.W. 491, Egan? 129. 


See Attorney General for 
Koynok [1941] 1 Dom.L.R. 
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Ariz. While remedies of summary 
abatement and criminal action for vio- 
lation of city ordinance may be used 
against public nuisance, they do not 
always afford complete remedy, and it 
is generally discretionary with trial 
court as to whether writ of injunction 
against such nuisance should issue.— 
Engle vy. Scott, 114 P.2d 236. 

Ark. Where claim to relief is based 
on use to be made of a lawful erec- 
tion, a court will ordinarily refuse 
to enjoin the construction or comple- 
tion of the erection, but if the defend- 
ant proceeds, he does so at his peril 
and igs liable to an injunction or an 
action for damages if such use results 


Ontario v. 
548, 
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in a nuisance.—Magness vy. Sellers, 147 
S.W.2d 1008. 


Fla. A court of equity will not in- 


terfere to prevent or abate as a 
nuisance everything which may work 
hurt, inconvenience, or damage, but 
in order to call for such interference, 
it must appear that injury resulting 
from alleged nuisance is or will be 


irreparable—City of Lakeland vy. State . 


ex rel, 


Bay Harris, 197 So. 470, 143 Fla. 
(OL. Z| 


enjoyment of his property, or which 
renders its ordinary use or occupation 
physically uncomfortable, is a “nui- 


sance’’ and may be restrained.—Knowles. 
ge Allapattae Properties, 198 So. 


The burial of carcasses of some 300 
or 400 dogs and keeping of some 60 to 
65 dogs on 3-acre tract within city con- 
stituted a ‘“‘nuisance’’ which was prop- 
erly enjoined on application of owners 
of property located in close proximity 
to 3-acre tract; but application to en- 


join use of buildings on premises for 


housing and treatment of dogs by vet- 
erinarian would be denied, provided 
disturbing noise of dogs complained of 
was obviated by the order enjoining 
keeping of dogs on the tract. Acts 
1931, c. 14658, § 14.—Knowles v, Cen- 


Fla. Anything which annoys or dis- — 
turbs one in the free use, possession, or — 


tral Allapattae Properties, 198 So. 819. — 


Fla. 
tenance of a gambling house, described 


An order enjoining the main- © 


in bill of complaint as an elaborate and ~ 


notorious résort with a large patronage, 
was proper under statute which defines 


any place where games of chance are 


conducted as a nuisance and provides 
for the abatement of such nuisance, 
Comp.Gen.Laws 1927, §§ 5029, 7832.— 
dusky, v. State ex rel. Gibbs, 199 So. 


Fla, Equity will not enjoin prosecu- 


tions for mere violation of penal stat- 
utes or ordinances but will enjoin con- 
duct of business which amounts to a 
public nuisance and which causes dan- 
ger and injury to plaintiff, or which, if 
plaintiff is a public body like a muni- 
cipality, causes damage and injury to 
its citizens, property owners and tax- 
payers.—Philbrick v. City of Miami 
Beach, 3 So.2d 144. 

Ga. Although a continuing nuisance 
exists in a city under government of a 
mayor and common council, a court of 
equity will in a proper case take juris- 
diction of a suit to enjoin the con- 
tinuance of the nuisance, notwithstand- 
ing statute relating to abatement of 
nuisances in city. Code 1933, §§ 72- 
102, 72-202, 72-401,—State ex rel. Boy- 
ee vaeeu Inv. Co., 12 §.H.2d 574, 191 

a. ; 


In a proper case equity will enjoin — 


an existing nuisance although the acts 
enjoined 
rel. Boykin v. Ball Inv. Co., 12 S.H.2d 
574, 191 Ga. 382. 

Ga. Anh owner has right to use his 
land for any lawful purpose which 
violates no rights of another, but 
when he uses it maliciously for sole 
purpose of injuring another, he in- 
vades the right of the other, and such 
invasion may be enjoined.—Hornsby 
v. Smith, 13 8.H.2d 20, 191 Ga. 491. 

La. An adjoining owner has a per- 
petual 
annoying operation of a business, even 
though lawfully located.—Moss y. Burke 
& Trotti, 3 So.2d 281, 198 La. 76. 

Where funeral home was located in 
a residence district, and the equip- 
ment and surroundings of the home 
were of approved type, and sanitary re- 
quirements were well observed, and 
only one of its neighbors complained 
of unpleasant sounds or odors, and the 
business was conducted expertly and 
with minimum inconvenience to those 
residing in the neighborhood, injunc- 
tion would not lie to restrain opera- 
tion of funeral home on ground that it 
was a nuisance.——Moss v. Burke & 
Trotti, 3 So.2d 281, 198 La. 76. 

Mich. Under statute authorizing 
township board to provide by ordinance 
regulations for established zones and 
declaring that buildings violating any 
provisions of township ordinance or 
regulation were nuisances per se, and 


right to prevent careless and’ 


constitute crimes.—State ex - 


rah 7F \ ayy *« Pit, | 8 
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court shall order nuisance abated, order’ 
of justice court directing abatement of 
nuisance which consisted of building 
which violated township ordinance was 
authorized. Pub.Acts 1937, No. 302. §§ 
, 8.—People v. Kelly, 295 N.W. 341, 
295 Mich. 632. i 
_ Miss. An area of eight city blocks, 
wherein there are about 75 residences 
and only commercial places are 2 small 
grocery stores and small delicatessen 
shop, is essentially residential in char- 
acter, so as to entitle owner and oc- 
cupant of residence therein to injunc- 
tion against establishment of funeral 
home in residence building on adjoin- 
ing lot.—Davis v. Holmes, 198 So. 25. 
-_ Mo. Where licensed embalmer and 
his wife purchased residence building 
- in residential neighborhood with 
avowed purpose of converting it into 
funeral home, placed large illuminated 
clock advertising such home on corner 
of building, admitted that they planned 
to use if in undertaking business, 
stored some caskets in basement there- 
( occasionally stopped their 
I ear in front of building to 
load car with flowers, they were prop- 
rly enjoined from operating funeral 
home therein at suit of owners of near- 
by residential property, though such 
- home had not been actually established 
ij d any danger which might ensue 
_ from its establishment had not occurred 
when suit was filed.—Clutter v. Blank- 
-enship, 144 §.W.2d 119. 
_ N.J. Increased danger of fire from 
_ storage of cellulose on premises was not 
sufficient reason to restrain defendants 
from operating a cellulose plant and 
storing manufactured products on the 
premises, particularly where the plant 
was located in a country site—Kocska 
v. Gering Bros., 20 A.2d 442, 129 N.J. 
qd. Sn affirming 15 A.2d 220, 128 N.J. 


q. 74. 
N.J.Ch. Picketing in its mildest 
form is a ‘‘nuisance”’ and, even if not 
intimidating, should be enjoined when 
no reason for it exists.—Miller’s, Inc., 
v. Journeymen Tailors Union Local No, 
195, 15 A.2d. 822, affirmed Miller’s, Inc., 
vias Journeymen Tailors Union Local No. 
195 of Amalgamated Clothing Workers 
5 aaa 15 A.2d 824, 128 N.J.Eq. 


_ N.J.Ch. Independent of special statu- 
_ tory jurisdiction, equity will interfere 

_ only with great reluctance where griey- 
ance is indictable, even though such in- 
terference is sought by attorney gener- 
-al.—Board of Health of Medford Tp. vy. 
Jennings, 18 A.2d 62, 129 N.J.Hq. 51. 

Although health acts expressly confer 
_ jurisdiction upon Court of Chancery for 
injunction, the nuisance to be enjoined 
must be a nuisance hazardous to the 
public health and a nuisance such as 
- would subject the defendant to indict- 
». ment. N.J.S.A.  26:3-56.—Board of 
Health of Medford Tp. v. Jennings, 18 
A.2d 62, 129 N.J.Eq. 51. 


Pa.Com.Pl. Equity may enjoin a 
threatened or anticipated nuisance, 
where reasonable grounds exist to be- 
lieve that the proposed business will 
result in a nuisance and it is reasona- 
bly certain that the plaintiffs will be 
harmed by the threatened act.—Peters 
v. Abramson, 50 Dauph. 172, 

Pa.Com.Pl. Municipality prayed for 

_ injunction to prevent coal concern from 
stripping operations within city limits, 
urging nuisance from noise, dust, and 
dirt, explosions, menace to public safety 
and health, and claiming that several 
streets on the plot used for pedestrian 
and vehicle traffic would be necessarily 
closed to such privilege. Held, right to 

F injunction must be clearly stated and 

b established. In instant case it must be 

/, shown that public streets claimed to 

-* be in danger from stripping had been 

adopted by the city, laid out upon the 
ground, or subject to continuous use; 

: that proposed ‘stripping would damage 

surface of streets and adjoining prop- 
erties and cause serious disturbance; 
that irreparable damage and nuisance 
would result.—City of Hazleton yv. Le- 
high Valley Coal Co., 34 Luz.L.Reg.Rep. 

323, affirmed 16 A.2d 23, 339 Pa. 565. 

' Pa.Com.Pl. An amended zoning ordi- 

nance imposing new conditions for the 
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erection of buildings is not retroactive, 


put equity has jurisdiction to restrain 


the erection of buildings not  pro- 
hibited under the original ordinance, 
where the erection of the proposed 
building would completely change the 
character of the neighborhood and 
amount to a nuisance, and be an un- 
warranted interference, depriving own- 
ers of their rights to a quiet, peaceful, 
healthful and safe enjoyment of their 
properties, with a consequent depreci- 
ation of their values.—Rodgers y. Ben- 
nett Bldg. Co.,89 P.L.J. 359. : 

Tex.Civ-App. The state has no in- 
herent right to maintain a civil suit 
to abate a nuisance resulting solely 
from the violation of the criminal laws 
and regardless of civil injury affecting 
the public generally,—Kimbrough Vv. 
State, 144 S.W.2d 401. : 

Va. A person confronted with a 
nuisance and threatened with the de- 
struction of his property need not 
await the actual infliction of damage 
upon his property but may, when the 
potential danger arises, appeal to a 
court of equity for relief, if such ap- 
peal is seasonably made.—Mullins vy. 
Morgan, 10 S.H.2d 593. 


Wis. Scheme whereby any person 
could register free of charge and could 
procure daily coupons at drug store 
free of charge, and money put in pools 
daily by. operator of drug store ac- 
cumulated until won by some regis- 
trant whose card was drawn at daily 
drawing at drug store, who had pro- 
cured coupon the previous day, and 
who could be found, was a “lottery”, 
which would be enjoined as a. ‘‘pub- 
lic nuisance’, on theory that facts that 
registrants were required to go to 
store each day to procure coupon and 
that operation of scheme was profitable 
to operator furnished requisite ‘“‘con- 
sideration’. St.1939, § 348.01; Const. 
art. 4, § 24.—State ex rel. Regezv. 
Blumer, 294 N.W. 491, 236 Wis. 129. 
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Fla. A court of equity will not in- 
terfere to prevent or abate as a 
nuisance everything which may work 
hurt, inconvenience, or damage, but 
in order to call for such interference, 
it must appear that injury resulting 
from alleged nuisance is or will be 
irreparable.—City of Lakeland v. State 
oe re Harris, 197 So. 470, 143 Fla. 


§ 377 

Pa.Com.Pl. Equity will restrain the 
defendants, though the plaintiffs may 
be entitled to compensation at law, if 
the alleged injury, actual or threatened, 
is of a continuous nature and remedia- 
ble only by a multiplicity of suits, or 
the injury is irreparable by damages.— 
Peters v. Abramson, 50 Dauph. 172. 


§ 389 

Fla. Where substantial redress for 
a nuisance can be afforded by payment 
of money and issuance of an injunc- 
tion would subject defendant to gross- 
ly disproportionate hardship, equitable 
relief may be _ denied, particularly 
where interest which would be preju- 
diced is a public one.—City of Lake- 
land v. State ex rel. Harris, 197 So. 
470, 148 Fla, 761. 

W.Va. The comparative injury doc- 
trine should be applied with great 
caution in nuisance cases, even though 
not inyolving public health, and where 
public health is involved, there is ex- 
tremely narrow basis for undertakin 
to balance conveniences.—Board at 
Com’rs of Ohio County vy. Elm Grove 
Mining Co., 9 S.E.2d 813. 


§ 391 

Tenn. Under statute declaring cer- 
tain activities to be a nuisance abatable 
by injunction and providing that a bill 
may be filed by district attorney or by 
10 freeholders of the county against the 
person maintaining the nuisance and 
against those in control of the build- 
ings where the nuisance exists to have 
it abated, venue under a bill to restrain 
nuisance is in jurisdiction in which the 
nuisance is located and is an essential 
ingredient of proceeding. Code 1932, § 
9324.—State ex rel. Boyd vy. Scott, 145 
S.W.2d 765. 


Piya wk ene erick mere a 

- Pa.Com.Pl. In a bill in equity 
join the operation of a coal breaker 
for damages from coal dirt and dust, 
where it appeared that plaintiff, whose ; 
home was across the state highway 
from the breaker, had assisted in se-- 
lecting the site of the breaker, had as- 
sisted in its construction, and had 
hauled run of mine coal to the breaker 
for preparation, the injunction was de- 
nied by reason of plaintiff’s laches. In 
such a case it is immaterial that the 
plaintiff complained of the dust from 
defendant’s breaker during the period 
he was hauling coal there and by that 
action assisted in making the dust, or 
made assertions of his right to peacefu 
enjoyment of his home without dust, if 
he took no legal steps to establish these 
rights——Heitzman v. Mace, 15 North- 
umb.L.J. 1. 


§ 393 

Ariz. In suit to abate and enjoin 
publie nuisance, substitution of new 
city. manager and police chief for their 
predecessors in office as plaintiffs was 
authorized as against contention that 
defendants’ right to recover damages, if 
padlocking of their gambling establish- 
ments was determined to be illegal, 
would be defeated by allowing such 
substitution, since no action lies to re- 
cover damages for abating nuisance per 
se. Code. 1939, § 21-533.—KEngle v. 
Scott, 114 P.2d 236. 

Fla, Injunction was properly issued 
at instance of city to restrain the con- 
ducting of a funeral home in a resi- 
dential district in violation of zoning 
ordinance, notwithstanding failure to 
show special injury.—Philbrick v. City 
of: Miami Beach, 3 So.2d 144. 

If conducting funeral home in resi- 
dential district in violation of zoning 
ordinance constituted a mere private 
nuisance to adjoining or nearby prop- 
erty owners, the adjoining property 
owners had their remedy, whereas if it 
constituted a public nuisance, city had 
a right to file bill for injunction,— 
Philbrick v. City of Miami Beach, 3 So. 
2d 144. 

A city may in proper cases seek to 
enjoin unlawful use of residential prop- 
erty for funeral home in violation of 
ordinance.—Philbrick v, City of Miami 
Beach, 3 So.2d 144. 


§ 394 
Cal.App. District attorney had au- 
thority to maintain action in name of 
the people to abate as a public nui- 
sance a public gambling house. Code 
Civ.Proc. § 731; Pol,Code, § 4156; Civ. 
To0e § 3479.—People v. Lim, 111 P.2d 


Fla. If conducting funeral home in 
residential district in violation of zon- 
ing ordinance constituted a mere pri- 
vate nuisance to adjoining or nearby 
property owners, the adjoining proper- 
ty owners had their remedy, whereas if 
it constituted a public nuisance, city 
had a right to file bill for injunction. 
—Philbrick y. City of Miami Beach, 3 
So.2d 144, ; 


Mass. Neighboring residents and 
property owners could not maintain 
suit in equity against corporation on 
account, of an alleged nuisance, con- 
sisting of an illuminated sign which 
projected toward the street beyond a 
building line established by city, be- 
cause such remedy must be sought by 
public authorities. G.L.(Ter.Ed.)  ¢. 
82, § 37.—Everts v. The Wine Cellar, 
Inc.,' 32 N.H.2d 244, 

Miss. In the absence of statutory au- 
thority a citizen as such has no stand- 
ing to champion the rights of the pub- 
lie in abating a nuisance, but the Legis- 
lature may authorize such action.— 
State ex rel, Whall v. Saenger Theatres 
Corporation, 200 So, 442. 

Where statute regarding abatement of 
gambling nuisance expressly stated ac- 
tion might be instituted by any citizen, 
action to abate, as public nuisance, the- 
ater’s practice of “bank night” was 
maintainable by citizen in name of state 
although no prior request had been 
made of proper state officials to insti- 
tute action. Laws 1938, ¢c. 341.—State 
ex rel. Whall v. Saenger Theatres Cor- 
poration, 200 So. 442, 


. fendant 


Heged (tact that. hotel own: 

ad no knowledge that their hotel 
ras being used as an assignation house 
by the owners’ agents and employees 
_ did not constitute defense to proceeding 
to enjoin further maintenance of as- 
signation house on the hotel premises, 
since the owners were bound by _ the 
acts of the agents and employees. Code 
eo 9324.—State v. James, 145 S.W 


§ 397 

Ga. Where there was no allegation 
in suit to enjoin operation of a drive- 
in lunch and soft drink stand that the 
noises accompanying the operation of 
the stand were unnecessary or exces- 
sive in the proper conduct of defend- 
ant’s business, it was error on inter- 
locutory hearing to restrain the de- 
altogether from shouting 
through megaphones on parking lot 
connected with the premises from 11 
o’clock at night throughout the re- 
mainder of the night, and from permit- 
ting or allowing on the premises after 
midnight any honking of horns, shout- 
ing or other noises which might be 


heard in plaintiff's nearby residence. 
—Gordy v. Armstrong, 10 S.H.2d 168, 
190 Ga. 670: 


A resident occupying residence near 
a drive-in lunch and soft drink stand 
was not entitled on interlocutory hear- 
ing to an injunction restraining soft 
drink stand operator from operating an 
incinerator at any hour during the 
nighttime or from operating it at any 
time so as to discharge any smoke 
whatever upon the home of the resi- 
dent, since resident was entitled only 
to enjoin such acts as might be shown 
by evidence to result in unnecessary 
pollution of atmosphere either as to 
volume or odor considering the lo- 
eality and its general character with 
respect to business or residential use. 
—Gordy v. Armstrong, 10 S8.H.2d 168, 
190 Ga. 670: 


In suit to enjoin operation of a drive- 
in lunch and soft drink stand, it was 
error to restrain the operator, on inter- 
locutory hearing, from allowing pa- 
trons to park within 50 feet of plain- 
tiffs residence from midnight on 
through the remainder of the night 
when it was possible for the patrons 
to park and be served on the remaining 
portions of the parking lot used in the 
business, since operator had right to 
operate business at any and all hours 
of night provided it was conducted in a 
proper manner and right was not limit- 
ed to any portion of ‘his lot as distin- 
guished from a different portion.—Gor- 
dy v. Armstrong, 10 S.H.2d 168, 190 
Ga. 670. 

Ga. In suit to enjoin the erection 
of a church by religious organization, 
the members of ‘which were some- 
times’ referred to as “Holy Rollers”, 
in close proximity to residences of 
property owners in town, on ground 
that religious services would be too 
noisy and constitute a ‘‘nuisance’’, 
trial court did not err under evidence 
in refusing to grant an interlocutory 


injunction... Code 1933, § 72-101.— 
Dorsett v. Nunis, 13 S.E.2d 371, 191 
Ga. 559. 

N.J.Ch. In proceeding under statute 


authorizing local boards of health to 
file an injunction to prohibit continu- 
ance of a “nuisance hazardous to pub- 
lic health,” whether injunctive process 
should be awarded in advance of a final 
hearing is doubtful. N.J.S.A. 26 :38-56.— 
Board of Health of Medford Tp. v. Jen- 
nings, 18 A.2d 62, 129 N.J.Eq. 51. 

Where at preliminary hearing in a 
suit by local board of health to enjoin 
a “nuisance hazardous to public health” 
the defendant’s answering affidavits, by 
specific denial of the facts alleged in the 
affidavits of board, placed in issue the 
truth of board’s allegations, no prelim- 
inary injunction would be awarded, 
N.J.S.A. 26:3-56.—Board of Health of 
Medford Tp, v. Jennings, 18 A.2d 62, 
129 N.J.Eq. 51, 

Failure of local board of health to 
take further action for a period of 19 
months after notifying defendant of its 
conclusion that a ‘‘nuisance hazardous 
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to public health” exiered was persuasive 


that no preliminary injunction was nec- 
essary. N.J.S.A. 26:3-56.—Board of 
Health of Medford Tp. v. Jennings, 18 
A.2d 62, 129 ae aay 


§ 3 § 

Ariz. A penning. alleging facts 
showing operation and maintenance of 
gaming house alleges maintenance of 
“nuisance per se,’ and it is not neces- 
sary to allege or prove that mainte- 
nance of such nuisance interferes with 
comfortable enjoyment of life and 
property by publie or any considerable 
portion thereof, as such facts are con- 
clusively presumed from commission of 
act itself.—Hngle v. Scott, 114 P.2d 236. 

Equity courts have jurisdiction to 
enjoin a continuing nuisance.—Hngle v. 
Scott, 114 P.2d 236. 

In suit to abate and enjoin public 
nuisance, where request by new city 
manager and police chief to substitute 
them for their predecessors in office as 
plaintiffs sufficiently indicated that 
such new officers desired to continue 
suit, court was authorized to make 
such substitution. Code 1939, § 21-533. 
—Engle v. Scott, 114 P.2d 236. 

Bla. Ordinarily, where injunction 
against operation of a funeral home or 
undertaking establishment in a residen- 
tial district is sought on ground of 
nuisance, allegations of fact should be 
made supporting such charge.—Phil- 
vie v. City of Miami Beach, 8 So.2d 

Pa.Com.Pl. Bill in equity filed by res- 
idents and property owners of a certain 
neighborhood to enjoin the defendants 
from operating a junk yard on prem- 
ises adjacent to premises owned and oc- 
cupied or leased by the plaintiffs, Held, 
to allege such injuries as would entitle 
plaintiffs to relief.—Peters v. Abram- 
son, 50 Dauph. 172. 

The defendants’ objection that the 
bill fails specifically to allege and de- 
seribe the type, kind, condition and use 
of the structures in the immediate 
neighborhood, cannot be sustained since 
it appears that eight paragraphs of the 
bill deseribe the properties and the 
buildings, when and from whom they 
were acquired, and the proximity of 
one towards the other, including the 
nearness of the defendants’ property to 
that of one plaintiff; and other para- 
graphs relate to the use of the plain- 
tiffs’ properties, and aver that the 
neighborhood is chiefly and essentially 
residential.—_Peters v. Abramson, 50 
Dauph,. 172. 

The defendants’ objection that the 
plaintiffs seek by injunction to obtain 
the enforcement of penal ordinances 
cannot be sustained; no mention is 
made in the bill of any ordinances, and 
there is nothing in the bill to show that 
the purpose is to enforce or to prevent 
the violation of any ordinance.—Peters 
vy. Abramson, 50 Dauph. 172. 
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Mich. In order to enjoin business as 
a “nuisance’, it is not necessary to 
show danger "from disease or unpleas- 
antness of odors arising from mainte- 
nance of such a business.—Kundinger v. 
Bagnasco, 298 N.W. 386, 298 Mich. 15. 

Okl. Evidence that junk yard in res- 
idential district was kept in unsanita- 
ry condition, that water after rains be- 
came stagnant and breeding place for 
mosquitoes, that bones in yard gave 
off noxious odors, that dogs Jeft bones 
upon lawns of adjacent property own- 
ers, that yard was a breeding place 
for rats and green flies, that adjacent 
owners were often disturbed by noise 
attending loading and unloading of 
scrap iron, and that yard was fre- 
quented by undesirable people, sus- 
tained finding that junk yard was a 
‘“nublic’ and “private nuisance” justi- 
fying permanent injunction to restrain 
operation of such yard.—Jordan |v. 
Luippold, 114 P.2d 917. 


§ 410 
Ariz. To establish public authorities’ 
right to demand proper remedy for 
nuisance per se, it is necessary to prove 
only the act which constitutes nuisance 
as matter of law, but when act is not 
a nuisance per se, it is necessary to 
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prove, not only the act, pat circum- 
stances which make it a nuisance. hy gs j 


Engle v. Scott, 114 P.2d 236. 


N.Y.Sup. One seeking an injunction. iy 
against a nuisance must prove damages. 
—Messina v. Scarlata, 26 N.Y.S8.2d 594, 
affirmed 26 N.Y.S.2d 597, appeal dis- 
missed 23 N.Y.S.2d 833, vacated 23 N. 
Y.S.2d 834. 


§ 413 : 
Ark. In suit by owner of fesidence: 
in residential portion of city agains 
one who erected and maintained a cot 
ton gin in adjacent lot, eviaenee es. 
tablished that location of the cott 
gin caused the market value of the 
residence to depreciate because’ cotton 
gin was so operated as to constitute — 

it a nuisance.—Magness vy. Sellers, Ble pe 
S.W.2d 1008. p 


in violation of aati Se cinamenn e 
dence supported conclusion of mast 
and chancellor that defendants’ had 
been and were conducting a funeral © 
home on premises described in bill, 
violation of zoning ordinance.—Phi 
be v. City of Miami Beach, 3 So. 

Generally, in cases in equity brouctt® 
to enjoin a nuisance, such purpose | 5 
should be clearly indicated and facts — 
alleged showing existence of alleged — y 
nuisance and character and extent of 
the danger or damage occasioned there 
by.—Philbrick v. City of Miamie Beach, 
8 So.2d 144. 

Mo. In suit to enjoin operation of 
funeral home in building near plaintiffs ; 


pal business district of city and nearest 
store, and that business establishments : 
nearest such building were another fu- 
neral home and gasoline filling ‘station Ry 
two blocks away, showed that neighbor. te 
hood was residential, though oneortwo 
owners of property therein’ poate is 
rooms or apartments in their homes for — oe 
residential purposes, and one neighbor 
had small private boarding house.— 
Clutter vy. Blankenship, 144 S.W.2d 119. 

Pa.Super. Findings of the chancel. 
lor that addition to second story of 
defendant’s building covering all of 
space’ above first story which was re- <5 
quired to be left open for dwelling if) 
purposes by zoning ordinance in case — 
of a class A commercial zone, special- 
ly damaged adjoining property own- — 
ers who used property for residence 
purposes only, and that it constituted 
a nuisance injuriously affecting the — 
enjoyment of their dwellings, were 
sustained by the evidence and entitled 
adjoining owners to injunction. 53 PP. | 
S. §§ 3822 et seq., 5191 et seq., 6233. — 
—De Blasiis 'v. Bartell, 18 A.2d 478, 143. 
Pa.Super. 485. Rav 

Tenn. Evidence’ which established a 
use of hotel for assignation purposes on 
one night, and from which it could be- 
reasonably inferred that like offenses 
had been committed on previous nights, : 
sustained finding that defendants were 
guilty of maintaining assignation © 
house, and authorized decree enjoining ~ 
further maintenance thereof. Code 
1932, § 9324,—State v. James, 145 S.W. 
2a 783. 

The test in determining whether one 
is guilty of maintaining a ‘‘publie nui- 
sance’ by engaging in sale of intoxi- 
eating liquors or maintaining an as- 
signation house is not the number of 
offenses which the evidence establishes, 
but whether the. evidence taken as a 
whole indicates recurrence of acts 
which amount to a nuisance; time not | 
being material ingredient of the crimes. 
Code 1932, § 9824.—State v, James, 145 
S.W.2d 788. 


: § 415 

Pa.Super, Findings of the chancel- 
lor that addition to second story of 
defendant’s building covering all of 
space above first story which was re- 
quired to be left open for dwelling 
purposes by zoning ordinance in case 
of a class A commercial zone, special- 
ly damaged adjoining property own- 
ers who used property for residence 
purposes only, and that it constituted 


§ 416 


u nuisance injuriously affecting the 
enjoyment of their dwellings, were 
sustained by the evidence and entitled 
adjoining owners to injunction. 53 P. 
S. §§ 3822 et seq., 5191 et seq., 6233. 
—De Blasiis v. Bartell, 18 A.2d 478. 
143 Pa.Super. 485. 
j § 416 

Fla. An order which enjoined named 
defendants from maintaining or operat- 
ing any game of chance or illegal en- 
terprise on or near particularly describ- 
ed premises “or elsewhere in Broward 


County’? was not authorized under stat- 


utes which define any place where gam- 
bling is conducted as a nuisance and 
provide for the abatement of such nui- 


--sance, and a writ of certiorari issued 


directing that the phrase “or elsewhere 
in Broward County” be stricken from 
the order, since the injunction as en- 
tered would make possible the punish- 
ment of an individual offense by one of 


the defendants in regard to gambling 
by summary. proceeding for contempt. 


Comp.Gen.Laws 1927, 5029, 7832.— 


Lansky v. State ex rel. Gibbs, 199 So. 


Olkl. Where evidence shows that law- 


ful business is being conducted in such 


manner as to constitute a private and 
public nuisance, causing substantial 
injury to comfort, health, or property 


* 


of adjoining property owners, a court 
may enjoin such nuisance, and where 
it appears that such business cannot 
be conducted in any manner at place 
where situated without constituting a 
substantial injury to adjoining prop- 
erty owners, injunction should abso- 
lutely prohibit the operation of such 


+ _ business in that location.—Jordan v. 


Luippold, 114 P.2d 917. 


: 422 

N.J.Sup. Where a public nuisance 
exists, wrongdoer is responsible for re- 
sulting damages despite the degree of 
care exercised to prevent it, and con- 
tributory negligence is not a defense but 
assumption of risk is.—Garfield Box Co. 
v. Clifton Paper Board Co., 17 A.2d 
588, 125 N.J.L. 603. 


§ 429 . 

N.C. Where sheriff seized under exe- 
eution all movable property found on 
premises, though order of condemnation 
directed seizure only of property used 
in conducting nuisance thereon, and 
defendant filed motion for modification 
and clarification of judgment entered, 
court properly submitted to jury an is- 
sue on what property seized by the 
sheriff was used in conducting the 
nuisance and, pending submission of 
the issue, restrained sheriff from pro- 
ceeding further.—Barker v. Humphrey, 
11 S.H.2d 280, 218 N.C. 389. 


§ 431 ' 

Tenn. A defendant who was perma- 
nently enjoined from maintenance of 
a nuisance in operating a roadhouse in 
Lawrence county could not be held in 
“contempt” on ground that alleged 
eriminal acts committed in Maury coun- 
ty were violative of the injunction 
where. such acts were done beyond the 


- jurisdiction of the court and beyond 


the prayer for relief in bill for injunc- 
tion. Code 1932, § 9324.—State ex rel. 
Boyd v. Scott, 145 S.W.2d 765. 


§ 440 

N.J.Ch. Where defendants, in suit to 
enjoin their operation of quarry on 
ground that it was a nuisance, unsuc- 
cessfully interposed a defense in good 
faith, and operation of the quarry was 
violative of no one’s rights until subse- 
quent development of the district and 
the advent of residences, and injunc- 
tion might have the practical effect of 
permanently stopping the quarry busi- 
mess, though deposits were of great 
value and defendants’ quarry business 
was not inconsiderable, counsel fees 
to complainants would be denied.—Ben- 
ton v. Kernan, 14 A.2d 769, 127 N.J. 
Eq. 516. 


§ 442 
'C.C.A.Okl. The rendition and dis- 
charge of a judgment for permanent 
injury to land by pollution creates or 
recognizes the existence of a _ right 
measurably akin to that of an ‘ease- 
ment” and, under Oklahoma law, an 
easement granting certain rights over 


NUISANCES — 
Jand is an “interest in land.’—U. S. v. 
Fixico, 115 F.2d 389. 

Conn. A nuisance to be the basis 
of a recovery must have proximately 
caused the injuries suftered, and the 
injury must be one which the claimed 
nuisance has a natural tendency to 
produce.—Orlo vy. Connecticut Co., 21 
A.2a>402, 128 Conn. 231. 

La. Where city did not prohibit 


operation of funeral establishments in _ 


a district used for residential purposes 
and located near the business district, 
and funeral home located in the district 
had appearance of a residence equal in 
taste, comfort, and value to the better 
class of homes in the city, owner of 
property across the street from the fu- 
neral home was not entitled to damages 
by reason of the location of funeral 
home in residence district.—Moss_ v. 
Pete & Trotti, 3 So.2d 281, 198 La. 


§ 445 

Tenn.App. Contributory negligence 
is no defense to action for injuries re- 
sulting from maintenance of absolute 
nuisance, but is valid defense, if nui- 
sance grows out of and is founded on 
negligence or created by negligent act 
or conduct of party responsible for 
nuisance.—Johnson yv. City of Alcoa, 
145 S.W.2d 796. 


§ 446 
See McNiven v. Crawford [1940] 4 
Dom.L.R. 804. 


§ 456 
Me. In action on the case for nui- 
sance to recover damages resulting 


from erection by adjoining property 
owner of a building on plaintiff’s land 
and right of way, special damages were 
not required to be alleged, since allega- 
tion of special damages is only neces- 
sary where the nuisance is a public 
one.—Graham y. Lowden, 15 A.2d 69. 
aS SOO. 

Me. In action on the case for nui- 

sance, a single plea was sufficient to 


.traverse a declaration alleging that ad- 


joining property owner to injure plain- 
tiff had erected a building on plaintiff’s 
land:and right of way, and several and 
distinct answers were not required to 
traverse declaration.—Graham y. Low- 
den, 15 A.2d 69. 

§ 461 


Me. In action on the case for nui- 
Sance, wherein declaration to support 
the demand alleged a single demand for 
recovery of damages for the creation 
and maintenance of a nuisance alleged 
to have caused injury both to plain- 
tiff’s fee and his right of way, both 
the injuries to right of way and fee 


must be proven.—Graham y. Lowden, 
15 A.2d 69. 
., 8 467 
Ark. In suit by owner of residence 


in residential portion of city against 
one who erected and maintained a 
cotton gin in adjacent lot, evidence 
established that location of the cotton 
gin caused the market value of the 
residence to depreciate because cotton 
gin was so .operated as to constitute 
it a nuisance.—Magness y. Sellers, 147 
S.W.2d. 1008. 


N.J.Sup. Evidence held to authorize 
recovery by manufacturing company for 
damages to plant, machinery, and goods 
from smoke, cinders, and soot dis- 
charged from nearby premises of de- 
fendant manufacturing company.—Gar- 
field Box Co. vy. Clifton Paper Board 
Co., 17° A.2d 588,125 N-J.L. 603. 

Tenn.App. In action for damages to 
farm due to smoke and fumes from lead 
smelting plant, evidence as to value of 
farm before and after creation of the 
Hua crt vi PTE and sustained 
verdict for .-—Green vy. Arnold, 
S.W.2d 1075. Base 

§ 469 


N.C. In action against electric pow- 
er company to recover for death of one 
who was electrocuted while cutting 
limbs from tree which was in contact 
with improperly insulated high-tension 
electric wires, court did not err in re- 
fusing to submit to jury issue of nui- 
sance and in confining issues to neg- 
ligence and contributory negligence, 
where deceased knew of, and had been 
warned of, the danger.—Butler v. Caro- 
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lina Power & Light Co., 10 S.H.2d_ 
6038, 218 N.C. 116. : , 
_ Tenn.App. In action for damages to 
farm due to smoke and fumes from lead 
smelting plant, evidence as to value 
of farm before and after creation of the 
nuisance was for jury, and sustained 
verdict for $400.—Green v. Arnold, 150 
S.W.2d 1075. 


W.Va. What constitutes a nuisance 
is a “question of law’? but ascertain- 
ment and determination of the facts 
whereon judicial pronouncement may 
be based in a given case is for the jury. 
—Spears v. Goldberg, 11 S.H.2d 532; 
Spears v. Goldberg, 12 S.H.2d 513. 


§ 475 
N.J.Ch. Prior to health acts  per- 
mitting local boards of health to sum- 
marily abate a ‘‘nuisance hazardous to 
public health,” the usual remedy for 
a public nuisance was by indictment, 
where fact of nuisance, when dis- 
puted, was established by a jury, and 
a judgment preceded an abatement. 
N.J.S.A. 26:3-56—Board of Health of 
Medford Tp. v. Jennings, 18 A.2d 62, 

129 N.J.Hq. 61. Hee 


Ariz. An information charging the 
erime of maintaining a public nuisance 
need not allege that the acts com- 
plained of interfere with comfortable 
enjoyment of life or property by any 
considerable number of persons or any 
number of persons at all, where infor- 
mation sets up facts which constitute a 
public nuisance per se. Code 1939, §§ 
43-4603, 44-2401.—State v. Newman, 
114 P.2d 446. 


Pa.Quar.Sess. Where an indictment 
merely alleges that a defendant main- 
tained a common nuisance in that he 
operated a sound truck on a borough 
street ‘after having been notified not 
to do so,” and fails to set forth the 
time and place of the act complained 
of, or that the act interfered with the 
public use of the streets or otherwise 
caused public inconvenience, annoyance, 
or discomfort, the defendant’s motion 
to quash will be granted since the in- 
dictment does not set forth sufficient 
facts to make out the offense charged. 


Pr beh tats v. Moyer, 33 Berks 
; § 491 
N.Y,App.Div. Evidence was insuffi- 


cient to establish a public nuisance un- 
der statute in the operation of a milk 
distributing plant. Penal Law, § 1530. 
—People v. Finks, 25 N.Y.S.2d 167, 261 
App.Div. 907. 


§ 498 

Ark. In suit by owner of residence 
in residential portion of city against 
one who erected and maintained a cot- 
ton gin on adjacent lot, to recover for 
depreciation in market value of the 
residence on ground that gin was so 
operated as to constitute a nuisance, 
the measure of damage was‘ the dif- 
ference between the market value of 
the residence immediately prior to 
erection of cotton gin and residence’s 
market value after the erection was 
complete and operation had begun, 
and not the impairment of the value 
of the use of the residence during the 
continuance of the nuisance.—Magness 
v. Sellers, 147 S.W.2d 1008. 


Ky. If nuisance is permanent, the 
measure of damages is depreciation in 
market value of property, but if nui- 
sance is temporary and capable of cor- 
rection at reasonable cost, the measure 
of damages is diminution in use of 
property during continuance of the 


“nuisance.—City of Frankfort v. Ballew, 


151 S.W.2d 1068, 287 Ky. 141 


Neb. A person bringing’ on his 
land, and collecting and keeping there, 
for his own purposes, anything likely 
to do mischief, if it escapes therefrom, 
is prima facie answerable for all dam- 
age which is natural consequence of 
its escape.—Asche y. Loup River Pub- 
lic Power Dist., 296 N.W. 439. 


§ 508 
Tenn.App. $400 for damages. to 
farm caused by smoke and fumes from 
lead smelter was not excessive.—Green 
vy. Arnold, 150 S.W.2d 1075. 


Wooo. 
OATHS AND AFFIRMATIONS 


fe! §1 

N.Y.App.Div. A “jurat” is simply 
evidence of the fact that an oath was 
properly taken before a duly authoriz- 
ed officer, such as a notary, and is not 
part of the oath nor conclusive evi- 
dence of its due administration, and it 
may be attacked and shown to be false. 
—People ex rel. Fifth Avenue and 37th 
Street Corporation v. Miller, 26 N.Y.S. 
2d 219, 261 App.Div. 550. 

6 


_ Vt.- Though administration of oath 
is “ministerial act”, public policy for- 
bids it to be done by one having either 
financial or beneficial interest in pro- 
ceeding, whether act is ministerial or 
quasi-judicial in nature.——Schirmer v, 
~ Myrick, 20 A.2d 125, 111 Vt. 255. 

._ What constitutes interest disqualify- 
ing officer to take acknowledgment or 
administer oath cannot be determined 
by any fixed rule, for each case must 
depend on its own. facts.—Schirmer v. 
Myrick, 20 A.2d 125, 111 Vt. 255. 


§ & 

Tex.Civ.App. The rigid rule which is 
applied to oaths in criminal proceed- 
ings has not been extended to minis- 
terial acts in civil proceedings.— 
Doughty v. DeFee, 152 S.W.2d 404, er- 
ror refused. 


OBSCENITY 


§ 2 

App.D.C. “Obscene’’, is not a techni- 
cal term of the Jaw and ig not sus- 
ceptible of exact definition, since such 
intangible moral concepts as it pur- 
ports to connote vary in meaning from 
one period to another.—Parmelee v. U. 
S70 1532.20 729: 

“Obscene’’, indicates the present criti- 
eal point in the compromise between 
candor and shame at which the com- 
munity may have arrived.—Parmelee v. 
DU. S., 113 F.2d 729. 


§3 

D.C.Ill. The statute prohibiting man- 
ufacture, sale, publication or exhibition 
of lithograph, drama, sketch or the like 
portraying lack of virtue of a class of 
citizens and exposing such eitizens to 
contempt productive of breach of peace 
or riots is not invalid as subjecting 
persons to “previous restraint.”” Smith- 
Hurd Stats.Ill. ec. 38, § 471; U.S.C.A. 
Const. Amend. 14.—Bevins v. Prindable, 
39 F.Supp. 708. 

Iowa. ‘he purpose of statute prohib- 
iting possession of obscene pictures 
with intent to sell, loan or give away 
such pictures was to guard the public 
morals, and to discourage the dis- 
semination of pictures, tending to cor- 
rupt and debauch morals of those whose 
minds are susceptible to such lecherous 
influences. Code 1939, § 13190.—State 
v. Sechrup, 295 N.W. 427. 

Ok1.Cr.App. The statutory provision 
making it an offense to commit any act 
which openly outrages public decency 
and is injurious to public morals, is di- 
rected against acts which are committed 
openly and affect the public. 21 OklLSt. 
Ann. § 22.—Rachel v. State, 107 P.2d 
813. 
The word “openly” as used in statu- 
tory provision that every person who 
wilfully and wrongfully commits any 
act which ‘openly’ outrages public de- 
cency, and which ig injurious to public 
morals, is guilty of a misdemeanor, 
means in an open manner, not clandes- 
tinely, not privately or in private, and 
is used in the sense of not being con- 
cealed, as opposed to being hidden or 
secret. 21 Okl.St.Ann. § 22.—Rachel vy. 
State, 107 P.2d 813. 


The offense created by the statutory 
provision making it an offense to com- 
mit any act which openly outrages pub- 
lic decency and which is injurious to 
public morals, does not depend on the 
number of people present, but it is 
enough if it be an intentional act of 
lewdness, offensive to one or more per- 
sons present, whether on public or 
private property. 21 OklI.St.Ann, § 22. 
—Rachel v. State, 107 P.2d 813. 

Voluntary sexual intercourse between 
a man and a woman, both being un- 
married, if openly committed, is a vio- 
lation of the statute making it an of- 


ye rake 
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fense to commit any act which openly 
outrages public decency and is injuri- 
ous to public morals. 21 Ok1.St.Ann. § 
22.—Rachel v. State, 107 P.2d 813. 

The commission of lewd and lascivi- 
ous acts by a man and woman in 
private does not come within the provi- 
sions of the statute making it an of- 
fense to commit any act which ‘‘openly” 
outrages public decency and which is 
injurious to the public morals. 21 Okl. 


Suga § 22.—Rachel v. State, 107 P.2d 


§ 5 

Fla. One who exposed a part of his 
person in the presence of female named 
in information and in presence of other 
females within two years prior to the 
filing of the information was properly 
convicced of being a “lewd, wanton and 
lascivious person” although the evidence 
adduced would have supported a charge 
of ‘indecent - exposure’. Comp.Gen. 
Laws 1927, §§ 7588, 7655.—Faulkner vy. 
State, 1 So.2d 857. 

Ga.App. Where evidence authorized 
finding that defendant committed a 
grossly indecent act in a public place 
and that it was seen by one person 
named in accusation as having seen it, 
but other person named did not testify, 
and no evidence was introduced au- 
thorizing finding that act was seen by 
any other person or that it was com- 
mitted in a place where some other 
person was in a position to see it had 
he looked, the act was not a ‘‘notorious 
act of public indecency” within statute, 
since it is essential to the offense, not 
that more than one person shall have 
actually seen the act, but that more 
than one person was in a position 
where it would have been possible to 
see it. Code, § 26-6101—Wynne v. 
State, 15 S.H.2d 623. 


14 

Ga.App. One who calls a female on 
the telephone and in speaking to her 
uses obscene and vulgar language is 
guilty of using such language in her 
presence and may be convicted under 
statute against the use of obscene and 
vulgar language “in the presence of a 
female’, if his identity is sufficiently 
established. Code 1933, § 26-6303.— 
McClung v. State, 10 S.H.2d 303, 62 
Ga.App. 892. 

Ga.App. One may be convicted of us- 
ing obscene and vulgar language in the 
presence of a female if his guilt is suf- 
ficiently established, notwithstanding 
proof of good character, Code 1933, § 
26-63803.—McClung v. State, 10 S.H.2d 
303, 62 Ga.App. 892. 

§ 19 

Pa.Super, The test for ‘obscenity” 
is whether the writing would tend to 
deprave morals of those into whose 
hands the publication might fall by 
suggesting lewd thoughts and excit- 
ing sensual desires—Commonwealth vy. 
New, 16 A.2d 437. 

In determining whether a work is 
“obscene” within statute against ob- 
scenity, the work must be construed 
as a whole and regard shall be had 
for its place in the art. 18 P.S. § 4524. 
—Commonwealth v. New, 16 A.2d 437. 

§ 29 

Iowa. An information accusing de- 
fendant of having in his possession ob- 
scene, lewd, indecent, Jascivious and 
filthy pictures in violation of statute, 
without accusing defendant of having 
intention to sell, loan or give away 
such pictures, was insufficient to charge 
an offense under statute prohibiting 
possession of obscene pictures with in- 
tent to sell, loan or give away such 
pictures, Code 1939, § 138190.—State v. 
Schrup, 295 N.W. 427. 

Tex.Cr.App. An indictment failing to 
state name of person to whom obscene 
pamphlet was allegedly sold was insuf- 
ficient to sustain conviction for sale of 
obscene pamphlet, but judgment of 
conviction would not be reversed be- 
eause of such insufficiency but would 
be reformed so as to adjudge defendant 
guilty of knowingly having in his pos- 
session for purpose of sale an immoral 
publication, where indictment was suf- 
ficient to charge such offense and evi- 
dence was sufficient to sustain convic- 
tion for such offense, -Vernon’s Ann.C, 


\ 
eae 
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C.P. art. 847; Vernon’s Ann.P.C. art. 
627.—Garcia v. State, 149 S.W.2d 113. 


§ 31 

N.Y.Sup. Allegations, in information, 
that defendant, a married woman, was 
charged with violation of the Penal 
Law by wrongfully, being in a parked 
automobile, having improper relations 
with a man not her husband did not 
charge “adultery” or a violation of the 
penal statute punishing acts which dis- 


turb or endanger the public peace or 


health, or which outrage public de- 
cency, or any other penal statute. 
Penal Law, § 43.—People ex rel. Prud-- 
homme y. Superintendent of New York 
State Reformatory for Women at Bed-- 
ford Hills, 21 N.Y.S.2d 563. 


In absence of an allegation of fact 


tending to establish violation of statute 
making acts which openly outrage pub- 


lic decency crimes, it may not be pre-. 


sumed that such a crime was commit- 
ted. Penal Law, § 43.—People ex rel. 


* 


Prudhomme vy. Superintendent of New 
York State Reformatory for Women at 


Bedford Hills, 21 N.Y.S.2d 563. 


39 , 

_Ga.App. Evidence sustained convic- 
tion for indecent exposure.—Strong vy. 
State, 11 S.H.2d 238. 

OklLCr.App. Evidence that acts al- 
legedly outraging public decency oc- 
curred at night in an apartment with 
shades drawn held insufficient to sus- 
tain conviction under statute making it 


an offense to commit any act which 


“openly” outrages public decency, and 
which is injurious to public morals. 
OkI1.St.Ann. § 
P.2d 813. 


Pa.Super. Evidence sustained convic- 


tion for willfully selling and distribut- 


ing obscene, lewd, lascivious, filthy, in- 
decent, and disgusting books and 
pamphlets. 18 P.S, § 
wealth v. Kufel. 16 A.2d 141. 


Pa.Super. Evidence supported find- 


ing that magazine sold by defendant 
was obscene, filthy, or indecent with- 
in statute making it a misdemeanor to 
sell any obscene, filthy. or indecent 
magazine, 18 P.S. § 4524—Common- 
wealth v. New, 16 A.2d 437, 142 Pa. 
Super. 273. : 
Pa.Super. In prosecution for open 
lewdness consisting of indecent and 
public exposure of the person, uncon- 
tradicted testimony of prosecutrix that 


2s 
22.—Rachel v, State, 107 


4524.—Common- 


as she was walking home, a young man | 


appeared at her side and exposed him- 
self to her, that of five boys including 
defendant who were exhibited to her 
by policeman defendant was the young 
man, and that the defendant at trial 
was the offender, sufficiently identified 
defendant to sustain eonviction.—Com- 
monwealth v. Pride, 18 A.2d 879, 143 
Pa.Super. 

Tex.Cr.App. Evidence warranted con- 
viction of proprietor of small news sell-. 
ing place on public street for knowing- 
ly having obscene literature in his pos- 
session for purpose of sale. Vernon’s 
Ann.P.C. art. 527.—Garcia v. State, 149 
S.W.2d 113. } 

§ 44 

Ga.App. Where accused without 

provocation used obscene and vulgar 


language in the presence of a female, | 


but did not communicate it to her by 
writing or printing, the statute pro- 
hibiting the use of abusive or obscene 
language in the presence of a female 
or the communication of such language 
to a virtuous female by writing or 
printing, or the exercise of indecent 
conduct in the presence of a female, did 
not need to be charged in its entirety, 
though the language used was spoken 
to as well as in the presence of the 
female. Code 19338, § 26-63803.—Mc- 
Clung vy. State, 10 S.H.2d 3038, 62 Ga. 
App. 892. 


OBSTRUCTING JUSTICE 


C.C.A.Miss. In prosecution for resist- 
jing and assaulting a federal officer by 
use of a deadly weapon, accused could 
not claim that he was authorized to re- 
sist arrest because officer had no war- 
rant, where officer was fully and _ re- 
liably informed of accused’s violations 
of revenue laws and was engaged in 


§.17 


performance of his duties when he at- 
tempted to arrest accused. 18 U.S.C.A. 
S) § 254.—Cook Ms OS ol ieee Ciera 


: Ske ia 

C.C.A.N.Y. Where defendant _had 
for a price offered to procure a light 
sentence for one who had been conyict- 
ed and was endeavoring to persuade 
assistant district attorney to be lenient 

for reasons falsely assigned, defend- 
ant’s endeavor was “corrupt” because it 
was a fraud, and because defendant 
was actually working for himself when 
in appearance he was working for per- 
_ son awaiting sentence, it being as cor- 
- rupt to persuade a public officer by 
 jies as by bribes, and to influence by 
fraud is not far afield from influencing 
by “threats or force” also prohibited 
by the statute. Cr.Code § 135, 18 U.S. 

a § 241.—U. S. v. Polakoff, 121 F.2d 


§ 22 
C©.C.A.Tex. The statutes_against at- 
tempting to influence a party, witness 
or juror and against conspiring to in- 
timidate a party, witness or juror, are 
designed to protect the administration 
of justice in federal courts and those 
participating therein, Cr.Code §§ 135, 
~ 136, 18 U.S.C.A. §§ 241, 242.—Odom vy, 
UW. S., 116 F.2d 996. 
Md. Though 
punishment of obstructing justice does 
not specify particular acts, if the acts, 
whatever they may be, are corrupt, or 
if threats or force are used in an at- 
tempt to influence, intimidate, or im- 
pede any juror, witness, or officer in 
any court of the state in the discharge 
of his duty, or if by acts of similar 
quality and nature, the due adminis- 
tration of justice in any court is im- 
poned or obstructed or is attempted to 
e impeded or obstructed, there is an 
“obstruction of justice’. Code 1939, art. 
27, § 30.—Romans v. State, 16 A.2d 
~~ ~~«-642, 178 Md. 588, certiorari denied Ro- 
mans vy. State of Maryland, 61 S.Ct. 732. 
Mit § 24 ; 
- ©.C.A.Ala. It is not necessary to the 
enforcement of the statute defining the 
_ offense of corruptly endeavoring to in- 
fluence a witness in a federal court that 
a witness is prevented from testifying 
by threats or force, but if a witness is 
corruptly persuaded to absent himself 
or to testify falsely, the act is violated, 
' and it is immaterial whether he was 
subpoenaed, if he intended to testify. 
Cr.Code § 135, 18 U.S.C.A. § 241,— 
Samples v. U. 8., 121 F.2d 263. 
_©.C.,A.Tex. One who knows or is sup- 
posed to know material facts and is 
expected to testify to them in federal 
court or be called on to testify is a 
“witness” within statutes against ob- 
structing justice by attempting to in- 
fluence a party, “witness” or juror or 
by conspiring to intimidate a party, 
“witness” or juror, though he may not 
be under formal subpoena. Cr.Code §§ 
; 135, nee, 18 U.S.C.A. §§ 241, 242.—Odom 
h v.. U. S., 


aly 


ru 


statute providing for 


Pia: 


116 F.2d 996. 

In prosecution for conspiring to in- 
jure another because of his having tes- 
tified as a witness in a federal court 
and for endeavoring to intimidate and 
impede witness from testifying by beat- 

- ing him, the knowledge of accused that 
there was a proceeding in the federal 
court, and that intimidated person was 
a witness therein, as basis for jurisdic- 

Bi tion, did not need to be an absolute or 

: direct knowledge that such person had 

Bey testified or would testify, but informa- 

5 tion or a reasonably founded belief 

a thereof was sufficient to make the 

requisite scienter; the intimidated per- 
son having been in fact a witness. Cr. 

Code §§ 135, 186, 18 U.S.C.A. §§ 241, 
! 242._Odom vy. U. S., 116 F.2d 996, 


§ 29 
©.C.A.Ala. The statute defining the 
r offense of corruptly endeavoring to in- 
fluence a witness in a federal court is 
designed to protect witnesses in federal 
courts and also to prevent a miscar- 
riage of justice by corrupt methods. 
Cr.Code § 135, 18 U.S.C.A. § 241.—Sam- 
ples v. U. 8., 121 F.2d 2638. 

It is not necessary to the enforce- 
ment of the statute defining the of- 
fense of corruptly endeavoring to in- 
fluence a witness in a federal court 
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OBSTRUCTING JUSTICE 
that a witness is prevented from testi- 
fying by threats or force, but if a wit- 
ness is corruptly persuaded to absent 
himself or to testify falsely, the act is 
violated, and it is immaterial whether 
he was subpoenaed, if he intended to 
testify. Cr.Code § 135, 18 U.S.C.A. § 
241,—Samples v. U. S., 121 F.2d 263. 

The statute defining the offense of 
corruptly endeavoring to influence a 
witness in a federal court is broad 
enough to cover any act, committed 
corruptly, in an endeavor to impede or 
obstruct the due administration of jus- 
tice. Cr.Code § 135,-18 U.S.C.A. § 241. 
—Samples v. U. eh H.2d 268. 


§ 33 

Ky. An indictment charging that ac- 
cused committed offense of obstructing 
publie justice at a time when a person 
was being searched for by officers of 
the law by taking such person into 
accused’s automobile thereby prevent- 
ing officers from placing person under 
arrest, was demurrable where indict- 
ment failed to charge that accused 
knew that officers were searching for 
such person for purpose of arresting 
him or that accused took such person 
away in automobile with intention of 
assisting such person to escape.—Har- 
gis v. Commonwealth, 144 S.W.2d 214, 
284 Ky. 174. 

Tex.Cr.App. In prosecution under 
statute making it an offense to oppose 
an officer in executing lawful warrant 
for arrest of another person in a mis- 
demeanor case or in arresting any per- 
son without a warrant where law au- 
thorizes or requires the arrest to be 
made without a warrant, if arrest was 
under a warrant, such fact must be 
sufficiently pleaded to show  officer’s 
authority and that it is legal, and, if 


arrest was without a warrant, that fact. 


and sufficient facts to show that offense 
was one in which officer was author- 
ized to arrest without a warrant must 
be pleaded. Pen.Code 1925, art. 339.— 
Mitchell v. State, 144 S.W.2d 551... 

In prosecution for opposing officer’s 
arrest of another for a misdemeanor, 
complaint and information —_ which 
averred that accused opposed officer in 
his effort to arrest another who was 
allegedly drunk in a public place at 
the time of the attempted arrest were 
insufficient for failure to aver whether 
officer was armed with a warrant or 
whether he was attempting to make 
the arrest without a warrant. Pen. 
Code 1925, art. 339.—Mitchell v. State, 
144 S.W.2d 551. 

§ 63 

Fla. In prosecution for resisting ar- 
rest without warrant by Taylor county 
officer for alleged offense, in presence of 
officer, of using’ deep sea diving equip- 
ment in taking sponges from Gulf of 
Mexico in waters within territorial lim- 
its of Taylor county and Florida, de- 
fendant could rely on correctness of line 
established by state conservation com- 
mission of exterior territorial boundary 
of Taylor county in Gulf of Mexico, and 
could testify as to his knowledge of lo- 
eation of line and the markers, and 
as to where he was with reference to 
line when approached by officer, where 
commission had duty of enforcing con- 
servation law concerning sponge fishing. 
—Gay v. State, 3 So.2d 514. 


§ 64 

C.C.A.Miss. Hvidence sustained con- 
viction of resisting and assaulting a 
federal officer by use of a deadly wea- 
pon, 18 U.S.C.A, § 254.—Cook v. U. S.,, 
117 F.2d 374. 

C.c.A.Tex. In prosecution for con- 
spiring to injure another because he 
had testified in a federal court, and for 
endeavoring to intimidate and impede 
him from testifying as such witness by 
beating him, federal jurisdiction de- 
pended on proof that there was a pro- 
ceeding in court of the United States, 
that intimidated person was a witness 
therein, that accused had knowledge of 
both facts, and intended by beating 
such person either to punish him for 
past testimony or to prevent him from 
testifying in the future. Cr.Code §§ 135, 
136, 18 U.S.C.A. §§ 241, 242—Odom v. 
U.S., 116 F.2d 996. 

In prosecution for conspiring to in- 


ni 


jure another because of his having tes- 


tified in a federal court proceeding to 
enjoin picketing of freight terminal and 
for endeavoring to intimidate and im- 
pede such person from testifying by 
beating him, evidence warranted find- 
ing that the intimidated person at time 
of beating was known by defendant to 
have testified in federal court, or that 
he intended thereafter to testify, and 
was beaten for that reason, though on 
second hearing in federal court such 
person testified only as to assault upon 
him. Cr.Code §§ 185, 136, 18 U.S.C.A. 
§§ Set 242.—Odom v. U. S., 116 F.2d 
996. 


Ky. Evidence that accused by tak- 
ing a person in his automobile prevent- 
ed such person’s arrest, but which evi- 
dence failed to show that accused knew 
that person had committed any offense 
or that officers were searching for him 
and which showed that person com- 
mitted no offense in presence of offi- 
cers and no warrant had been issued 
for his arrest, failed to sustain conyic- 
tion of obstructing public justice.— 
Hargis v. Commonwealth, 144 S.W.2d 
214, 284 Ky. 174. 

§ 65 i 

C.C.A.Miss. In prosecution against 
father and son for resisting and as- 
saulting a federal officer by use of a 
deadly weapon, whether son knew that 
officer was a federal officer engaged 
in performance of his official duties at 
time of assault was for jury. 18 U.S.C. 
A. § 254.—Cook v. U. S., 117 F.2d 374. 


, § 66 

©.C.A.Tex. In prosecution for conspir- 
ing to injure another because of his 
having testified as a witness in a fed- 
eral court, and for endeavoring to in- 
timidate and impede such person from 
testifying as such witness by beating 
him, instruction that accused must have 
known or must have had reasonable 
ground for believing that a case was 
pending in the federal court, and that 
the intimidated person was a witness 
in that case, and that beating must 
have been for purpose of attempting to 
influence, intimidate or impede such 
person from testifying, was proper. Cr. 
Code §§ 135, 136, 18 U.S.C.A. 8§ 241, 
242.—Odom vy. U. S., 116 F.2d 996. 


OFFICERS 


§1 

Cal. An “office” or “trust” requires 
the vesting in an individual of a por- 
tion of the sovereign powers of the 
state and the positions of members of 
the California Commission on Inter- 
state Cooperation do not measure up 
to so high a standard but involve mere- 
ly the interchange of information, the 
assemblying of data and the formula- 
tion of proposals to be placed before 
the Legislature. St.1939, p. 1710.— 
Parker v. Riley, 113 P.2d 873, 134 A. 
L.R. .1405. 


Cal.App. ‘‘Constitutional officers” are 
persons who occupy by appointment or 
election constitutional offices, and a 
“constimitional office’, as distinguished 
from a “municipal” or “legislative of- 
fice’, is one created or provided for by 
the Constitution. . Const. art. 6, § 11.— 
Wilson vy. Walters, 112 P.2d 964: 

Ind, Anyone entrusted with part of 
the sovereign power is an “oflicer’’.— 
Tucker v. State, 35 N.H.2d 270. 

Ky. To cgnstitute one an “officer” 

within meaning of general use of the 
word it is not necessary that there must 
exist all the elements of an office.—Al- 
vey v. Brigham, 150 S.W.2d 935, 286 
Ky. 616. 
One does not cease to be an “officer” 
merely because the term is not defi- 
nitely established.—Alvey v. Brigham, 
150 S.W.2d 935, 286 Ky. 610. 

The requirement of an oath or an offi- 
cial bond may be considered in deter- 
mining whether a public service posi- 
tion constitutes an “office’ but is not 
controlling in determining character of 
the: position.—Alvey y. Brigham, 150 
S.W.2d 935, 286 Ky. 610. 

Mo. An ‘‘office”’ is a privilege in gift 
of the state, depends on people’s favor, 
and is a public trust because it is 
created in interest and for benefit of 


149 -S.W.2d 875. 


public.—Motley vy. Callaway County, 
Mont. For a person to be “public of- 
ficer”, rather than mere “employee”, his 
position must be created by Constitu- 
tion, Legislature, or municipal or other 
body under authority conferred by Leg- 
islature, portion of government’s sov- 
ereign power must be delegated to 
holder of such position to be exercised 
for public benefit, powers and duties of 
such holder must be defined directly 
or impliedly by Legislature or through 
legislative authority, his duties must 
be performed independently and with- 
out control of superior power other 
than the law, unless they be those of 
inferior or subordinate office created 
or authorized by Legislature and placed 
thereby under general control of supe- 
rior officer or body, position must have 
some permanency and continuity and 
not be only temporary or occasional, 
and holder thereof must take and file 
official oath, hold: commission or other 
written authority, and give official bond, 
if required by proper authority.—State 
ex rel, Dunn y, Ayers, 113 P.2d 785. 


§ 2 

D.C.Tex. The term “office’? means a 
public station or employment conferred 
by appointment of the government, and 
embraces the ideas of tenure dura- 
tion, emolument and duties. U.S.C.A. 
Const. art. 2, § 2—Hawthorne v. Fish- 
er, 33 F.Supp. 891. 

Ala. One who performs a_ public 
function, derives his authority direct- 
ly from the state by legislative enact- 
ment, and has duties, powers, and 
authority prescribed by law, is a “‘pub- 
lie officer” of the state-—State ex rel. 
ae vy. Stone, 200 So. 756, 240 Ala. 

‘2 

The term “office” implies delegation 
of portion of sovereign power to per- 
son filling office, and exercise of such 
power within legal limits constitutes 
eorrect discharge of duties of such of- 
fice.—State ex rel.. Haas y. Stone, 200 
So. 756, 240 Ala. 677. 

Ala.App. The party who is lawfully 
appointed to and qualified to fill posi- 
tion created by statute is a “public 
officer”’.—Jeffers v. Wharton, 197 So. 
352, certiorari granted 197 So. 358. 

Cal. Where the Legislature creates a 
position, prescribes the duties and fix- 
es the compensation, and the duties 
pertain to the public, and are continu- 
ing and permanent, not occasional or 
temporary, such position or employ- 
ment is, an “office”, and he who occu- 
pies it is an “‘officer’.—People, on Com- 
plaint of Chapman, v. Rapsey, 107 P.2d 
388, prior opinion 96 P.2d 1000. 

Iowa. A position created by direct 
act of the Legislature, or by a board 
of commissions duly authorized so to 
do by the Legislature, is a “public of- 
fice’, and to constitute one a “public 
officer’ the duties must either be pre- 
scribed by the constitution or the stat- 
utes, or necessarily inhere in and per- 
tain to the administration of the office 
itself, and the duties of, the position 
must embrace the exercise of public 
powers or trusts.—McKinley v. Clarke 
County, 293 N.W. 449. 


Me. The term “public office’ implies 
a delegation of a portion of the sov- 
ereign power to, and the possession of 
it by the person filling the office, and 
the exercise of such power within legal 
limits constitutes the correct discharge 
of the duties of such office.—Burkett 
ex rel. Leach v. Ulmer, 15 A.2d 858. 

Me. He who accepts public office 
takes the office cum onere.—Maxwell vy. 
Andrew County, 146 8.W.2d 621. 

Pa.Super. In determining whether a 
position is an ‘‘office’ or an “employ- 
ment’, it is generally a question of the 
nature of the service to be performed 
by the incumbent, and of the duties 
imposed upon him, and whenever it ap- 
pears that those duties are of a grave 
and important character involving in 
the proper performance of them some 
of the’ functions of government, the of- 
ficer charged with them is to be re- 
garded as ‘‘public officer’. P.S.Const. 
art. 6, § 4.—Hetkowski v. School Dis- 
trict of Borough of Dickson City, 16 
A.2d 470, 141 Pa.Super. 526. 


/ 
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Tex.Cr.App. The fact that a person 
receives his position by appointment is 


persuasive to some extent that the posi- 


tion is an “office” and if he receives it 
merely by employment, the inference 
is that he is but an “employee”’.—Big- 
ham y. State, 148 S.W.2d 835. 


§ 4 

Cal. The statutory provisions deal- 
ing with the duties of the State Civil 
Service Commission with respect to 
classification and grading of positions 
are not in conflict with the article of 
the Constitution dealing with state civil 
service, St.1913, p. 1036, 5, as 
amended by St.1927, p. 1314; Const. 
art. 24, § 5(b).—Stephens v. Clark, 106 
P.2d 874, prior ttle 99 P.2d 316. 


Mass. The Legislature may create a 
public office other than one created by 
the Constitution, provide for the elec- 
tion or appointment of its incumbents, 
establish and modify from time to time 
its tenure, compensation and duties and 
abolish the office as the public interest 
may require, and similar power may be 
eonferred upon cities in reference to 
municipal offices.—Cullen v. Mayor of 
City of Newton, 32 N.H.2d 201. 

Tex.Com.App. The creation of an of- 
fice is peculiarly a legislative matter.— 
Weaver y. Commissioners’ Court of 
Nacogdoches County, 146 S.W.2d 170, 
135 Tex. 611, reversing Commissioners 
Court of Nacogdoches County v. Weav- 
er, 141 S.W.2d 764. 


§ 30 

Ala. A publie office, if statutory, 
may be abolished without infringing 
upon rights of officer.—Downs v. City 
of Birmingham, 198 So. 231. 

Ala. The Legislature has right to 
abolish a legislative office.—State ex 
zee Haas vy. Stone, 200 So. 756, 240 Ala. 
Mass. The Legislature may create a 
public office other than one created by 
the Constitution, provide for the elec- 
tion or appointment of its incumbents, 
establish and modify from time to time 
its tenure, compensation and duties and 
abolish the office as the public interest 
may require, and similar power may 
be conferred upon cities in reference to 
municipal offices.—Cullen v. Mayor of 
City of Newton, 32 N.H.2d 201. 

N.Y. A position is not effectively 
abolished where a person not appointed 
in accordance with provisions of Civil 
Service Law is employed to perform 
duties formerly performed by holder 
of position, and the holder of such a 
position who has been suspended be- 
cause no appropriation has been made 
for payment of salary attached to posi- 
tion is entitled to reinstatement in the 
same or a similar position, at least 
from the date where, it appears, his 
salary can be paid without appropria- 
tion of additional money. Civil Serv- 
ice Law, § 1 et seg.—Folkes v. Hush- 
ion, 29 N.W.2a 76, 283 N.Y. 536, affirm- 
ing 16 N.Y.S.2d 755, 258 App.Div. 924, 
1069. 

N.Y.Sup. A government which cre- 
ates an office, in absence of some re- 
striction of a higher authority like a 
constitutional prohibition against such 
action, is clothed with implied power 
to abolish that office—O’Connor_ v. 
Greene, 21 N.Y.S.2d 6381, 174 Misc. 597. 

Tenn. The holder of an office not 
protected by Constitution cannot com- 
plain of Legislature’s abolition thereof 
by repeal of statutes in public inter- 
est and by way of putting a new civil 
service system into effect—Keith v. 
eit 152 S.W.2d 618, 177 Tenn. 


§ 32 

Cal. The statute providing for crea- 
tion of California Commission on In- 
terstate Cooperation and providing for 
membership therein by state legislators 
is not unconstitutional as providing for 
any new oflice, trust or employment for 
legislative members of commission. St. 
1939, p. 1710; Const. art, 4, § 19.— 
Parker v. Riley, 113 P.2d 873, 134 A. 
L.R. 1405. 

Cal.App. The statute respecting the 
right of permanent civil service em- 
ployees to be given the position of op- 
erating displacing or supplementing 


| (A>, Seoe 
machinery used for certain purposes, — 
including printing, by state agencies 
could not be construed to authorize the | 


appointment or transfer of one who had 
acquired the status of a permanent | 


i 


pressman in classification of “Platen 
Pressmen” in the state bureau of print- | 
ing to the classification of lithographic 
offset | Hage without competitive ex-_ 
amination as required by Constitution. | 
Gen.Laws 1937, Act 1404, §§ 114, 157; 
§ 144, as amended by St.1939, p. 2508 : 
Const, art. 24, §§ 1, 2(c), 5(¢)—Noce 
Tete eae of Finance, 113 P.2d- — 
The section of the Civil Service Act — 
respecting the right of permanent civil 
service employees to be given the posi- 
tion of operating displacing or supple-_ 
menting machinery used for certain 
purposes, including printing, by state 
agencies has no application to a trans 
fer from one classification to another 
and the section cannot apply to the 
training of an employee so that he may 
automatically be transferred from on 
classification to another requiring dif- 
ferent training qualifications and duties 
without competitive examination. Gen. 
Laws 19387, Act 1404, §§ 114, 157; § 144, 
as amended by St.1939, p. 2508; Const. 
art. 24.—Noce v. Department of F 
nance, 113 P.2d 716. Soe a 
Ordinarily, a civil service employee 
may not be transferred from one dis- — 
tinct classification to another without 
competitive examination, the only ex-— is 
ception to such rule being when the, 
duties, qualifications, responsibilities 
and salaries of the different classifica- 
tions are substantially the same. Gen. 
Laws 1937, Act 1404, § 114; § 144, as 
amended by St.1939, p. 2508.—Noce v. 
Department of Finance, 113 P.2d 716. 
The Civil Service Act prohibits the 
transfer of a civil service employee from > 
one class in which he has attained per- 
manent status to another distinct and 
duly adopted class involving substan- 
tially different qualifications and du- 
ties, except upon merit, efficiency and 
fitness as ascertained by competitive 
examination. Gen.Laws 1937, Act 1404, © 
§§ 114, 157; H 144, as amended by © 
$t.1939, p. 2508; Const. art. 24, § 1— 
ph eke Department of Finance, 113 P. 


Colo. The State Civil Service Com- 
mission has discretion concerning meth- 
od of ecete | applicants for positions . 
at State Industrial School for Boys, 
and the discretion cannot be inquired 
into by the court.—Getty v. Witter, 
111 P.2d 6386. Nias 

Provisional employees in service of 
state, such as employees of State In- — 
dustrial School for Boys, were not — 
persons in the “classified service’ with- 
in constitutional provision that persons 
in such service shall hold their re- ~ 
spective positions during efficient serv- 
ice and shall be graded and compen- 
sated according to standards of effi- 
cient service which shall be the same 
for all persons having like duties, so 
that there was no clear legal duty on 
part of commission to give employees 
of the school the same examination 
as other persons having like duties, 
and mandamus would not lie to compel 
the commission to do so. Const. art. 
12, § 13, cl. 3.—Getty v. Witter, 111 
P.2d 636. 

Presumption exists that the State 
Civil Service Commission has compre- 
hensive experience and knowledge and 
therefore is vested with wide discretion 
in determining type of examinations for 
applicants for positions as employees 
of State Industrial School for Boys, 
and only when commission’s exercise 
of power clearly is arbitrary and capri- 
cious can there be judicial interference. 
—Getty v. Witter, 111 P.2d 636. 

Mass. The principal basis for regu- 
lation by statute of selection of per- 
sons for employment in public service 
is their qualifications for performance 
of duties that are to be performed.— 
Younie v. Doyle, 29 N.H.2d_ 137. 

Nev. The exercise of right to hold 
public office should not be declared 
prohibited or curtailed except by plain 
provisions of law, and ambiguities — 
should be resolved in favor of eligibili- 3 


r ‘ 
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ty to office.—Gilbert v. Breithaupt, 104 
P2d183,, 1238 ALR. 11. 


i's N.Y.App.Div. An amended rule of 

: state civil service commission whereby 
fe. 42 court attendant in grade A was no 
i. longer eligible to compete for position 
a of assistant ger uly. clerk in grade D 
“a in the Court of General Sessions was 
a not invalid on ground that court at- 


tendants were discriminated against in 
favor of chief court attendants, since 
eourt attendant might still attain de- 
sired position of assistant deputy clerk 
through gradation and position of 
chief court attendant is higher than 
-. that of court attendant and. carries 
~~ with it different duties including su- 
. pervision of court attendants. Civil 
on Service Law, §§ 6, 10, 16, 21;* Rules 
for Classified Civil Service rule Gy een 
Kinney Consol.Laws Book 9, Appendix; 
_ - Const. art. 5, § 6.—Kornbluth v. Reavy, 
_ 24 N.Y.S.2d 514, 261 App.Div. 60. 
N.Y.App.Div. The requirement in 
Civil Service Law that appointment in 
competitive class not filled by promo- 
: tion, reinstatement, transfer, or reduc- 
tig tion be filled by appointment from 
among those graded highest in open 
: competitive examinations cannot be cir- 
-.  eumvented by labeling a position with 
» another name, and those who have 
Ae passed the competitive examination and 
- achieved a place on certified list are 
entitled to constitute those eligible for 


appointment. Civil Service Law, § 14. 
—Friend v. Valentine, 24 N.Y.S.2d 620, 
261 App.Div. 163. - 

N.Y.App.Div. A temporary or provi- 
sional appointment to a competitive po- 
sition in the civil service cannot ripen 
into a permanent appointment.—Mc- 
Cann yv. Kern, 28-N.Y.8S.2d 321, 262 
App.Div. 109. 

Provisional appointees may not hold 
positions in the civil service to the 
exclusion of persons on appropriate 
eligible .lists for such _positions.—Mc- 


Cann v. Kern, 28 N.Y.S.2d 321, 262 
mo App. Dv.) 109. 
N.Y.Sup. Where application to take 


examination for position of senior un- 
employment insurance claims examiner 
did not show that applicant had requi- 
site supervisory experience, rejection 

' by Civil Service Commission of the 
application was not arbitrary or un- 
reasonable, notwithstanding that ap- 
plicant’s experience as a practicing law- 
yer allegedly qualified him for the posi- 
tion.—Rosenstrauch v. Reavy, 21 N.Y. 
S.2d 858, 174 Misc. 446. 

Broad latitude and discretion should 
be allowed Civil Service Commission in 
rating individuals in cases where good 
sense, personality, inherent ability, and 
experience to do the right thing at the 
right time, as well as technical knowl- 
edge, are indispensable essentials for 
the job.—Rosenstrauch yv. Reavy, 21 N. 
Y.S.2d 358, 174 Mise. 446. 

Where examination for position of 
senior unemployment insurance claims 

j examiner was competitive, giving a rat- 
ing weight of 60 per cent. to a candi- 

date’s general qualifications, training, 
. and experience was improper, and Civ- 
- il Service Commission would be direct- 
ed to make new regulations as to the 
credit to be given therefor, in accord- 
ance with constitutional provisions and 
the law.—Rosenstrauch vy. Reavy, 21 N. 
Y.S.2d 358, 174 Misc. 446. 


N.Y.Sup. The provisions of Civil 
Service Law and civil service rule that, 
‘so far as _ practicable, ‘appointments 
shall be made from residents of the 
judicial district including the locality, 
and likewise the statutory provision re- 
lating to promotions, are ‘directory’ 
rather than “mandatory” and provide 
a guide to discretion to be followed by 
the appointing power unless. out- 
weighed by other considerations, and 
courts cannot determine whether other 
more important factors should be de- 
cisive without invading the province 
of administrative officials. Civil Serv- 
ice Law, §§ 9, 14; Rules for Classi- 
fied Civil Service, rule 4. subd. 4, rule 
8, subd. 1, rule 12, McKinney Consol. 


Laws, Book 9, Appendix.—Marasco vy. 
Morse, 22 N.Y.S.2d 315. 
N.Y.Sup. A civil service employee, 


in order to invoke provision of Civil 
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Service Law requiring that an employee 
who has been separated from the serv- 
ice be placed upon a preferred list for 
the position, in which he has been em- 
ployed, or for any corresponding posi- 
tion, must show that there is a vacancy, 
his fitness to fill it, that position car- 
ries the same or lower salary as the 
position he had, that the two positions 
and entrance requirements are substan- 
tially the same, and that the position 
is in the same or corresponding service, 
group and grade as the position he 
had. Civil Service Law, § 31.—Mac- 
Culloch vy. Maloy, 24 N.Y.S.2d 526. 

N.Y.Sup. Eligibility to civil serv- 
ice preferment or position cannot be 
acquired without some foundation un- 
der the Civil Service Law or rules.— 
Smith v. Wynkoop, 25 N.Y.S.2d 452, 
175 Mise. 645. 

N.Y.Sup. Both statutes and adminis- 
trative orders respecting civil service 
examinations must conform to consti- 
tutional mandate that civil service ap- 
pointments and promotions shall be 
made according to merit and fitness, as- 
certained by competitive examinations 
so far as practicable, and cannot au- 
thorize procedure disregarding or nulli- 
fying such mandate. Const. art. 5, § 6. 
Sokolove v. Board of Education of City 
of New York, 29 N.Y.S.2d 581, 176 
Mise. 1016. 

A person aggrieved by administrative 
board’s or officer’s order or determina- 
tion authorizing procedure disregarding 
or nullifying constitutional mandate 
that state civil service appointments 
and promotions shall be made accord- 
ing to merit and fitness ascertained by 
competitive examinations so far as prac- 
ticable, may appeal.to courts for redress 
in proper case. Const. art. 5, § 6.— 
Sokolove v. Board of Education of City 
of New York, 29 N.Y.S.2d 581, 176 
Mise. 1016. 

An administrative board’s or officer’s 
arbitrary decision that it is not prac- 
ticable in given case to ascertain merit 
and fitness of candidate for state civil 
service appointment or promotion by 
competitive examination may be chal- 
lenged and is reviewable by_ courts. 
Const. art. 5, § 6.—Sokolove v. Board of 
Education of City of New York, 29 
N.Y.S.2d 581, 176 Mise. 1016. 

The constitutional mandate that state 
civil service appointments and promo- 
tions shall be made according to merit 
and fitness, ascertained by competitive 
examinations so far as practicable, re- 
quires substance, not merely form, of 
competitive examination. Const. art. 5, 
§ 6.—Sokolove v. Board of Education of 
City of New York, 29 N.Y.S.2d 581, 176 
Mise. 1016. 

Pa. The sovereign power to create 
offices necessary for public welfare in- 
cludes power to prescribe qualifica- 
tions for their tenure and unless ex- 
pressly restricted Legislature should 
not be hampered by inferential limita- 
tions.—Commonwealth ex rel. Kelley vy. 
Keiser, 16 A.2d 307, 340 Pa. 59. 

Tex.Civ.App. The Legislature may 
not make eligibility to office dependent 
on religious, social, industrial or eco- 
nomic views. Vernon’s Ann.St.Const. 
art. 1, § 3.—Miller v. El Paso County, 
146 S.W.2d 1027, oases granted. 
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Tex.Civ.App. The Legislature may 
not make eligibility to office dependent 
on religious, social, industrial or eco- 
nomic views. Vernon’s Ann.St.Const, 
art. 1, § 3—Miller v. Hl Paso County, 
146 S.W.2d 1027, error granted. 
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Ariz, The provision of Constitution 
of Arizona providing that judges of 
Supreme and Superior Courts shall not 
be eligible to any office or public em- 
ployment other than a judicial office of 
employment during term for which they 
have been elected does not affect qualifi- 
cations of a candidate for Congress, 
either in a primary or general election. 
Const.Ariz. art. 6, § 11.—Stockton y. 
McFarland, 106 P.2d 328. 

A judge of superior court who was 
elected in 1938 for term commencing 
in January, 1939, and ending in Jan- 
uary, 1943, was not rendered ineligible 
for office of United States Senator dur- 
ing period from January, 1939, to Jan- 


uary, 1943, by state constitutional pro- 
vision concerning eligibility of judges 
of superior courts to hold public office 
during term for which they have: been 
elected, since a state, through its Con- 
stitution, cannot add to or take away 
from qualifications for a member of 
Congress prescribed by the Federal 
Constitution. Rev.Code 1928, § 1273 et 
seq.; Const.Ariz. art. 6, § 11; U.S.C.A. 
Const. art. 1, §§ 1-3.—Stockton v. Mc- 
Farland, 106 P.2d 328. 


Ariz. The statute providing that no 
industrial commissioner shall hold any 
office of trust or profit or engage in any 
occupation or business other than his 
duties as such commissioner does not 
prohibit a commissioner from owning 
a business or having an occupation 
but merely prohibits commissioner 
from giving to his own affairs time, 
energy and attention that rightfully 
belong to the state, so that an occa- 
sional reversion to his occupation, 
trade, business or profession for pur- 
pose of preserving and keeping it for 
himself and his family when he no 
longer is an officer is not “engaging 
in an occupation or business” in sense 
forbidden by the statute. Code 1939, § 
erg rumen v. Osborn, 115 P.2d 

Under statute empowering the gov- 
ernor to remove members of the Indus- 
trial Commission for inefficiency, neg- 
lect of duty, malfeasance, misfeasance, | 
or nonfeasance in office, and prohibit- 
ing any commissioner from holding any 
office of trust or profit, or engaging in 
any occupation or business other than 
his duties as such commissioner, engag- 
ing in an occupation or business is not 
a ground for removal unless the com- 
missioner so occupies himself with oth- 
er than his official duties that he neg- 
lects such duties, in which case gov- 
ernor may remove’‘him for nonfeasance 
in office or neglect of duty. Code 1939, 
§ 56-901.—Holmes v. Osborn, 115 P.2d 


Industrial commissioner was not 
holding an “office of trust or profit” 
within prohibition of statute because 
of agreement that he would hold in 
trust for certain individuals a num- 
ber of corporate shares which would be 
delivered on the happening of certain 
future events, since such function was 
entirely private and an office of trust 
or profit within the statute is one cre- 
ated by law.and in which occupant 
Rode 1939 4 “E6 Bee to . statute. 

ode ; - -—Holme A - 
born, 115 P.2d 775. a teas 


Ark. Section 1 of the Act of 1941 
for the refunding of the bonded road 
debt, providing for appointment of 
members of General Assembly to mem- 
bership on refunding board is in vio- 
lation of constitutional provisions re- 
lating to departments of government, 
Prev oR ns appointment of members of 
legislature to civil office and prevent- 
ing plurality of offices, since the dis- 
charge and performance of the details 
of the act is not a legislative matter. 
Acts 1941, Act 4, § 1; Const. art. 4, 
§8 “ 2; art. oe re ey 19, § 6— 

ulkerson vy. Refundin oard, 14 : 
W.2d 980. 5 hrm 


Cal. The inhibition against one per- 
son simultaneously holding the posi-. 
tions of city judge and city attorney 
of a city of the sixth class must be 
predicated upon the common-law doc- 
trine of “public policy’.—People, on 
Complaint of Chapman, v. Rapsey, 107 
P.2d 388, prior opinion 96 P.2d 1000. 

Offices are “incompatible” if the na- 
ture and duties thereof are such as to. 
render it improper, from consideration 
of publie policy, for one incumbent to 
retain both.—People, on Complaint of 
Chapman, v. Rapsey, 107 P.2d 388, pri- 
or opinion 96 P.2d 1000. 

The inconsistency which at common 
law makes offices “incompatible” does 
not consist in a physical impossibility 
to discharge the duties of both ‘offices 
but in a conflict of interests, ag where. 
one is subordinate to the other and 
subject in some degree to the super- 
visory power of its incumbent, or- 
where the incumbent of one of the of-- 
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paps, Sah: ; ae pee Cea 3 : ‘ ' a 
_ fices has the power to remove the in- 
cumbent of the other, or to audit the 


accounts of the other.—People, on Com- 
plaint of Chapman, v. Rapsey, 107 P.2d 
388, prior opinion 96 P.2d 1000. 

The positions of city judge and city 
attorney of a city of the sixth class are 
‘incompatible’ and cannot, be held by 
one person at the same time. Gen. 
Laws 1937, Act 2834a, § 4; Act 5149, 
§ 2; Act 5150, § 2; Act 5233, §§ 850.et 
seq., 852, 853, 879, 880, 882; Code 
Civ.Proc. § 112, subd. 2, § 731.—People, 
on Complaint of Chapman, v. Rapsey, 
dane 388, prior opinion 96 P.2d 

Cal, Where a public officer is de- 
clared by law to be also, ex officio, in- 
eumbent of another public office, the 
two officers are distinct and separate.— 
Los Angeles County v. Superior Court 
in and for Los Angeles County, 112 P. 
2d 10,-17 Cal.2d 707. 

The fact that two offices, held by 
publie officer declared~by law to be ex 
officio incumbent of the other office, 
are separate and distinct, does not 
bar such officer from acting in dual 
capacity and representing more than 
one political entity at same time, as 
_ where taxing functions are delegated to 
county officers by city and other politi- 
cal entities. Const. art. 11, § 6.—Los 
Angeles County v. Superior Court in 
and for Los Angeles County, 112 P.2da 
LOM aMiy Cak 2de 7107. 4 

Cal. The purpose of the constitution- 
al provision that no Senator or mem- 
ber of Assembly shall during the term 
for which he shall have been elected 
hold or accept any “office, trust or em- 
ployment”? under the state except an 
office filled by election by the people 
was to prevent the acceptance by a 
legislator of any position under the 
state, whether an office or merely em- 
ployment, which creates the opportun- 
ity for private aggrandizement, pecuni- 
ary in nature or otherwise. Const. art. 
4, § 19—Parker v. Riley, 113 P.2d 873. 
134 A.L.R. 1405. 

Under constitutional provision that 
no Senator or member of the Assembly 
shall during the term for which he 
shall have been elected hold or accept 
any office, trust or employment under 
the state except by election by the peo- 
ple, state legislators could be mem- 
bers of the California Commission on 
Interstate Co-operation without viola- 
tion of such constitutional provision 
which clearly implies that the prohibi- 
tion is directed at the cqnferring of any 
other office, trust or employment upon 
a member of the Legislature. St.1939, 
p. 1710; Const. art. 4, § 19.—Parker v. 
Riley, 113 P.2d 878, 134 A.L.R. 1405. 

Where a statute merely makes avail- 
able new machinery and new methods 
by which particular legislators may 
keep themselves informed upon specific 
problems, it cannot be said to have im- 
posed upon them any new “office” or 
“trust” within constitutional provision 
against holding of any office, trust or 
employment under the_state. Const. 
art. 4, § 19.—Parker v. Riley, 113 P.2d 
872, 134 A.L.R. 1405. ai 

Cal. The constitutional provision 
that no person holding lucrative office 
under United States shall be_ eligible 
to any civil office of profit under state 
cannot be construed or applied so as to 
discourage public employees from ren- 
dering military or naval service, deter 
them from answering or induce them 
to evade call to such service, or im- 
pede federal government’s efforts to 
mobilize citizenry to meet major emer- 
gency. Const. art. 4, § 20.—MeCoy v. 
Board of Sup’rs of Los Angeles County, 
114 P.2d 569. ; 

The primary purpose of constitution- 
al provision that no person holding 
lucrative office under United States 
shall be eligible to any civil office of 
profit under state is to prohibit con- 
junction of federal and state office of 
profit in same person, without any 
condition whatever, that is, to prevent 
dual office holding by one person under 
two separate and distinct governments 


and separation of allegiance justly due - 


one government by its officers from 
that due to another power. Const. art, 


if se , at joe te ot 
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4, § 20.—McCoy v. Board of Sup’rs of 
Los Angeles County, 114 P.2d 569. 
The constitutional provision that no 
penton holding lucrative office under 
Jnited States shall be eligible to any 
civil office of profit under state is in- 
applicable to state officer whose duties, 


compensation, rights and opportunity 
to exert influence as such are sus- 


‘pended and inchoate while he is ren- 


dering temporary patriotic service to 
his country under military or naval 
commission. Const. art. 4, § 20.—Me- 
Coy v. Board of Sup’rs of Los Angeles 
County, 114 P.2d 569. 

The constitutional provision that no 
person holding lucrative office under 
United States shall be eligible to any 
civil office of profit under state does 


‘not mean that state officer, on whom 


additional duties are imposed by Presi- 
dent of United States under Federal 
Constitution and laws in aid of raising 
and maintenance of army for prosecu- 
tion of war, forfeits his office. Const. 
art. 4, § 20.—McCoy v. Board of Sup’rs 
of Los Angeles County, 114 P.2d 569. 
A county officer, not performing du- 
ties or exercising powers of his: office, 
performing any state or county func- 
tion, or claiming or drawing compen- 
sation as such officer while on leave 
of absence, granted by county board, 
during active naval and marine corps 
service, is not holding or claiming 
eligibility to “civil office of profit un- 
der this state’ within constitutional 
provision that no person holding lucra- 
tive office under United States shall be 
eligible to any civil office of profit un- 
der state, but his occupancy or holding 
of such office is suspended. Const. art. 
4, § 20.—McCoy v. Board of Sup’rs of 
Los Angeles County, 114 P.2d 569. 
Fla. The act creating the state 
planning board, which made the chair- 
man of state road department a mem- 
ber of such board, merely imposed 
certain additional duties on the chair- 
man of state road department, and did 
not violate constitutional provision that 
no person shall at the same time hold 
more than one state office. Acts 1935, 
ec. 17275, § 1; Const. art. 16, § 15.— 
subagory, Opinion to Governor, 1 So. 


A member of state planning board 
whose appointment is required by stat- 
ute to be made by the Governor, is a 
“state officer”, and hence secretary of 
state or any other state officer is in- 
eligible for appointment to such board 
under constitutional prohibition against 
any person at the same time holding 
more than one office under the govern- 
ment’ of the state. Acts 1935, c. 17275; 
Const. art. 16, § 15.—Advisory Opinion 
to Governor, 1 So.2d 636. 


Ky. A circuit clerk who retained his 
commission as captain in the National 
Guard, after his unit was ordered into 
active service for twelve months, was 
not a “person holding or exercising an 
office of trust or profit under the United 
States” within terms of constitutional 
prohibition against such person’s hold- 
ing state office, and was not barred 
from continuing as clerk of circuit 
court on ground of holding incompati- 
ble offices. Const. if 165, 223177 50" U; 
S.C.A.Appendix, § 401 et seq.; 32 U. 
S.c.A. § 81 et seq.—Kennedy v. Cook, 
Aen S.W.2d 56, 285 Ky. 9, 132 A.L.R. 

La. The statute relating to holding 
of dual offices means that no person, 
who holds an office or employment of 
profit in one of the three departments 
of state government, shall at the same 
time hold another office or employ- 
ment of profit in the same department 
or in either of the other two depart- 
ments, or in any parish, municipality 
or board, commission or subdivision of 
the state. Act No. 259 of 1940, § 1.— 
Srey v. Coulon, 3 So.2d 241, 197 La. 
1058. 

Legislature by adopting statute, pro- 
hibiting any person, holding an office 


or employment of profit in one of three 


departments of state government, from 
holding another office or employment 
of profit in the same or any other de- 
partment or in any parish, municipal- 
ity or board, commission or subdivision 


. § 46 
of the state, did not intend to make. 
it unlawful for a person, who holds an 
office in one of the local political sub- 
divisions of the state or a state board — 
or commission, to hold at the same time 
an office, position or employment in 
another political subdivision, board or 
commission. Act No. 259 of 1940, § 1. 
Toe v. Coulon, 3 So,2d 241, 197 La. 


Local subdivisions and boards ere- _ 
ated by legislative department of state 
government are not “departments of i 
state government” within meaning of ~— 
statute making it unlawful for any per- ° 
son holding an office in one of the — 
departments of government of the state — 
to hold another office in the same or: 
another department or in any parish, . 
municipality or board, commission or 
subdivision of the state. Act No. 259 | 
of 1940, § ‘1; Const.1921, art. 273 17) 
art: 3). § -Lsoart. 95; $914 artis 
Saad vy. Coulon, 3 So.2d 241, 19% Las @ 

In formations, alleging that two 
members of parish school board, two Sg 
police jurors and the clerk of the dis- 
trict court, respectively, held at the — : 

bs 


Ye 


same time the position of clerk in office — 
of. clerk of district court, the position 
of city clerk, the office of city tax col- 
lector, the position of member of board | 
of commissioners of parish waterworks, 
and the position of mayor, failed to 
charge an offense under statute prohib- 

iting any person, holding an office ina | 
department of government of the state, — 
from holding at the same time another 
office in the same or another depart- 
ment or in any parish, municipality or . 
board, commission or subdivision of the 
state.’ Act No. 259 of 1940, § 1—State 
v. Coulon, 3 So.2d 241, 197 La. 1058, — 

Mass. The constitutional provisions 1 
relating to the holding of any other 1 
office or place by judges of the Su- © 
preme Judicial Court and of probate 
courts do not expressly or by reasona- 
ble implication refer to judges of the » 
superior court. Const. pt. 2, c. 6, art. 
2.—In re Opinion of the Justices, 29 
N.E.2d 738. ys 

Under constitutional provision that 
one person shall not hold more than ; 
any two “offices’’ which are to be held _ 
by election or by appointment of gov- — 
ernor or other state body, the office of — 
judge of superior court is within the 
class of offices described, but a position 
on a local board or on an appeal board _~ 
created by the Federal Selective Train- | 
ing and Service Act, to be filled by ap- 
pointment of President upon recom- 
mendation of governor, is not within — 
that class of offices; hence the consti- 
tutional provision does not prohibit ac- 
ceptance by superior court judges of 
positions on such boards. Federal Se- 
lective Training and Service Act of 
1940, §§ 1 et seq., 10(a), 50 U.S.C.A. 
App. §§ 301 et seq., 310(a); Const. 
Mass. pt. 2, c. 6, art. 2.—In re Opinion | 
of the Justices, 29 N.W.2d 738. re 

The position of member of a local “ 
board or of an appeal board, created 
by the Federal Selective Training and 
Service Act and filled by appointment 
by the President upon recommendation 
of the governor, is not an “office un- 
der government of commonwealth” 
within constitutional provision that 
judges of courts of common pleas shall 
hold no other office under government 
of commonwealth, with specified excep- ° 
tions. Federal Selective Training and 
Service Act of 1940, §§ 1 et seq., 10(a),. 

50 U.S.C.A. App. §§ 301 et seq., 310(a); 
Const.Mass. Amend. art. 8.—In re Opin- 
ion of the Justices, 29 N.H.2d 738, 

Any limitations which may exist 
upon the power of the United States to 
confer jurisdiction upon courts of the 
commonwealth or to impose duties upon 
judges thereof do not preclude accept- 
ance by a judge of the superior court 
as an individual of appointment as a 
member of a local board or of an ap- 
peal board under the Federal Selective 
Training and Service Act. Federal Se- 
lective Training and Service Act of 
1940, §§ 1 et seq., 10(a), 50 U.S.C.A, 
App. §§ 301 et seq., 310(a).—In re 
Opinion of the Justices, 29 N.E.2d 738. 

A superior court judge who accepted 
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membership in local board or appeal 
board created under the Federal Selec- 
tive Training and Service Act would 
ait not be holding a “judicial office under 
laws of United States” within prohibi- 
: tion of statute that no person who 
holds a judicial office under laws of 
United States shall hold any judicial 
office of the commonwealth, with speci- 
fied exceptions. G.L.(Ter.Ed.) ec. 220, § 
11; Federal Selective Training and 
_ Service Act of 1940, §§ 1 et «7q., 10(a), 
60 U.S.C.A. App. §§ 301 et s..., 310(a). 
—In re Opinion of the Justices, 29 N.B. 
(2d 738. 
-_ The position of a member of a local 

board or of an appeal board created 
under the Federal Selective Training 
and Service Act is not rendered incom- 
patible with the office of, so as to pre- 
clude acceptance of such position by, a 
judge of the superior court of the com- 
- monwealth, by any provision of federal 
constitution or statutes. Federal Selec- 
tive Training and Service Act of 1940 
- {8 bet sea., 10(a). 50 U.S.C.A. App. §§ 
301 et seq., 310(a),—In re Opinion of 
the Justices, 29 N.E.2d 738. 
- he statutes relating to the superior 
Ta court contemplate that a judge thereof 
shall not accept any office or position, 
governmental or other, that interferes 
with the performance of his duties as 
a judge, unless by reason of public 
-exigency.—In re Opinion of the Jus- 
tices, 29 N.H.2d 738, 

Under common-law principles of in- 
- compatibility of offices, the office of 
judge of superior court is not legally 
- incompatible with, so as to bar judge 
from accepting, in performance of a 
public duty as a citizen, position as a 
member of a local board or of an ap- 
f een board created by the Federal Se- 
lective Training and Service Act, not- 
_ withstanding the remote possibility 
that a case might come before superior 
_ court involving action of such a board 
so as to disqualify judge to hear such 
case, and notwithstanding such position 
might require considerable time that 
-» judge might otherwise devote to judi- 

— @ial duties. Federal Selective Training 
and Service Act of 1940, §§ 1 et seq., 10 
ak 50 U.S.C.A. App. §§ 301 et seq., 310 
- (a).—In re Opinion of the Justices, 29 
 N.E.2d 738. 
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plaintiff, an 
or Control 


em- 


join the Board from enforcing an or- 
der to the effect that the acceptance 
of an assignment as a substitute teach- 
er in the publie school system for even 
~~ one day is. a violation of Section 302 
(ce) of the Act of 1933, Special Session, 
—  P.l. 15, as amended, 47 P.S. § 744- 
- 302, providing that ‘no such person 
shall hold any other public oflice or 
position under this Commonwealth, 
or any political subdivision thereof 
Miia ot) 2 3; held, that although a school 
district is a “political subdivision” 
“i within the meaning of the Act, the 
= plaintiff's being on an eligible list of 
f substitute teachers and _ occasionally 
performing services as such to relieve 
a regular teacher temporarily does not 
constitute the holding of a “position” 
within the meaning of the Act; an 
injunction must, therefore, be granted. 
Goodman vy. Hitchler, 49 Dauph. 227. 
a Under the Statutory Construction 
Lp Act of 1937, 46 P.S. § 501 et seq., the 
; 
+ 


Philadelphia School District is a politi- 
eal subdivision.—Goodman vy. Hitchler, 
49 Dauph. 227. 

Inasmuch as Section 302 of the Act 
47 P.S. § 744-302, gives full authority 
to the Board to act where employees 


i absent themselves from the duties im- 
posed upon them, the provision in ques- 
tion would not be needed to assert the 
sy rights of the Board in the public in- 


. terest for absence of employees from 
a daty.—Goodman y. Hitchler, 49 Dauph. 
} Pa.Com.Pl. Relator became mayor 
ih) of the City of Uniontown on the first 
Monday of January 1940 for a four- 

year term. One June. 4, 1941, while 
still mayor, he was called into the 
active military service of the United 
States, he being a reserve major. After- 
wards, respondent was appointed mayor 
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of the City of Uniontown by the Court 
of Common Pleas of Fayette County. 
Relator petitioned for a writ of quo 
warranto alleging that under an Act 
of the Legislature of July 2, 1941, No. 
106, 65 P.S. § 1, his commission in the 
United States army and the office of 
mayor were not incompatible, that his 
office had not been vacated, and that 
resnpondent’s tenure thereof was in- 
valid. Held: (a) L 
Article 12, Sec. 2, Const., P.S., against 
any person holding an office of profit 
under the United States and holding 
an office under the laws of the Com- 
monwealth to which a salary shall be 
attached, could not be altered, sus- 
pended or amended by an Act of the 
Legislature. (b) The constitutional 
prohibition against one man holding or 
exercising an office of trust or profit un- 
der the United States and at the same 
time any office in the Commonwealth to 
which a salary is attached is enforce- 
able without legislative aid and no ac- 
tion or inaction of the Legislature can 
destroy it.—Commonwealth ex rel Crow 
v. Smith, 89 P.L.J. 499, 4 Fay.L.J, 224, 
33 Mun. 9. ; 

RI. The statute creating the board 
of elections does not prohibit the ap- 
pointment of any member of the Gen- 
eral Assembly as an original member 
of the board of elections. Laws 1939, 
c. 660, as amended by Laws 1941, c¢. 
1040.—In re Opinion of the Justices, 21 
A.2d 267. 

The right of a member of the General 
Assembly, if appointed, to lawfully 
hold office as an original member of 
the board of elections is the same, if 
such right exists at all, whether the ap- 
pointee has resigned from the General 
Assembly or whether he has resigned 
but his suecessor has not been duly 
elected and qualified, since a duly elect- 
ed member of the General Assembly re- 
mains a member thereof until his suc- 
cessor is duly elected and _ qualified. 
Laws 1939, ¢. 660, as amended by Laws 
1941, ec. 1040.—In re Opinion of the 
Justices, 21 A.2d 267. 

Whether a member of tho General As- 
sembly, if appointed by Governor as an 
original member of the board of elec- 
tions, could lawfully hold both offices 
depended on intention of Legislature as 
found in language of amending act. 
Laws 1939, c. 660, as amended by Laws 
1941, e. 1040—In re Opinion of the 
Justices, 21 A.2d 267. 

“Incompatibility” of offices depends 
on character and relation of the offices 
as where one is subordinate to the oth- 
er and subject in some degree to its 
revisory power, or where the functions 
of the two offices are inherently incon- 
sistent, rather than on a possibility or 
even a probability that incumbent 
might duly perform the duties of both. 
mee re Opinion of the Justices, 21 A.2d 
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The statute creating the board of 
elections discloses an intention to re- 
move the board as far as possible from 
any influence by or interference from 
or dependence upon any other depart- 
ment or agency of the government and 
to insure integrity and impartiality of 
each member of the board by making 
the board independent of all other de- 
partments and agencies of state govern- 
ment, and in order to accomplish such 
result Legislature intended to greatly 
extend previously recognized  prohibi- 
tions regarding incompatibility of-of- 
fices. Laws 1939, ec. 660, as amended 
by Laws 1941, ce. 1040.—In re Opinion 
of the Justices, 21 A.2d. 267. 

If Supreme Court were entitled to in- 
dulge any inference in construing the 
statute creating the board of elections, 
the court would adopt. construction 
which would not set aside the law pro- 
nounced in decisions prohibiting the 
holding of incompatible offices at the 
same time, unless other language in the 
statute showed expressly or by neces- 
sary implication that the Legislature 
intended to change that law by ex- 
empting therefrom original members of 
the board. Laws 1939, ¢. 660, as 
amended by Laws 1941, ¢. 1040.—In re 
Opinion of the Justices, 21 A.2d 267. 


The prohibition of * 


Hel ean it § as herr 
‘The public office held by a men 
of the General Assembly is ‘incomp 
ble” with office of an original member 


of the board of elections, and there- © 


fore a member of the General Assembly, 
if appointed by the Governor as an 
original) member of the board, may 
not lawfully hold at one and the same 
time, both his office as a member of 
the General Assembly and as an orig- 
inal member of the board, but a mem- 
ber of the General Assembly, if ap- 
pointed as an original member of the 
board of elections, may resign his of- 
fice in the General Assembly and may 
serve as an original member of the 
board as soon as his successor in the 
General Assembly has been duly elected 
and qualified. Laws 1939, c. 660, as 
amended by Laws 1941, c. 1040.—In re 
Opinion of the Justices, 21 A.2d 267. 

Tex.Civ.App. A sheriff and tax col- 
lector could not be an officer of the 
county and an officer of school dis- 
tricts at the same time, as respects 
county’s right to sue for failure to ac- 
count for excess fees. ‘Vernon’s Ann. 


Civ.St. art. 2792.—Taylor v. Brewster 
County, 144 S.W.2d 314, error dis- 
missed, judgment correct. 


Va. The code section, providing that 
no federal officer may hold any office 
under State Constitution, and follow- 
ing section, providing that such pre- 
ceeding section shall not be construed 
to exclude National Guard officers from 
such other offices because of recom- 
pense received from United States 
when called out in actual duty, dis- 
qualify United States regular army 
members as office holders, but not Na- 
tional Guard officers called into Unit- 
ed States service for temporary pe- 
riod, though for as long as 12 con- 
secutive months. Code 1919, § 2903; 
§ 291, as amended.—City of Lynch- 
burg v. Suttenfield, 13 S.H.2d 323. 


§ 59 
Ind. The constitutional provision 
that General Assembly shall have pow- 
er to deprive of right of suffrage and to 
render spat gible for office any person 
convicted of an infamous crime au- 
thorizes Legislature to enact a statute 
prohibiting persons convicted of in- 
famous crimes from holding public of- 
fice. Const. art. 2, § 8.—Lucas v. Mc- 
Afee, 29 N.H.2d 588, denying rehearing 

29 N.H.2d 403. 8 63 


Mass. The Legislature may create a 
public office other than one created by 
the Constitution, provide for the elec- 
tion or appointment of its incumbents, 
establish and modify from time to time 
its tenure, compensation and duties and 
abolish the office as the public interest 
may require, and similar power may 
be conferred upon cities in reference to 
municipal offices—Cullen v. Mayor of 
City of Newton, 32 N.H.2d 201. 

§ 64 

Ind. The power to appoint officers, 
where it is not merely an incident to 
the exercise of some other power ex- 
pressly granted, is in the executive. 
Const.Ind. ;art: 3, §. 3) arts. 5, §5 1. 
Tucker vy. State, 35 N.W.2d 270. 

The General Assembly may exercise 
the executive power of appointment of 
officers and employees whose duties are 
an incident to its legislative functions, 
and administrative officers in the ad- 
ministrative department. of the govern- 
ment or in the judicial department may 
exercise the executive power of ap- 
pointing their own deputies and em- 
ployees whose duties are incidental to 
the carrying out of the administrative 
functions of the offices they occupy. 
Const,Ind: art. 3; §:1; art. 4, § 1; art. 
5, § 1; art. 7, § 1.—Tucker v. State, 35 
N.H.2d 270. 

The appointive power vested in the 
Legislature, aside from particular 
clearly executive powers which vest. in 
it by certain exceptions, igs limited to 
the incidental power of appointing 
those who assist in carrying out the 
legislative functions, and the appointive 
power of the courts is limited to those 
instances which are incidental to the 
judicial functions, and that of adminis- 
trative and ministerial officers in any 
department must be limited to that 


“3 t. 4, § 1; art. 
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La. The state civil service law set 
forth a ‘‘publie policy’ but did not 
tender a “contract” of permanent hiring 
to one employed under provisions of 
the law, and therefore action of legis- 
lature in repealing law po eige ty} of- 
ficers and employees of Board of Com- 
missioners of Port of New Orleans was 
not violative of constitutional provi- 
sions against “impairing obligation of 
‘eontract”. Act No. 15. of 1915, Bx. 
Sess.; Act No. 16 of 19385, 2d Ex.Sess.; 
Const.La.1921, art. 4, § 15; U.S.C.A. 
Const. art. 1, § 10.—State ex rel. Munsch 
v. Board of Com’rs of Port of New Or- 
“leans, 3 So.2d 622, 198 La. 283. 
N.Y.Sup. Legislation designed to ex- 
tend the competitive and merit system 
generally to every civil service em- 
ployee within the state, and containing 
“covering in” provisions based upon 
the legislative declaration that it is im- 
practicable to classify and examine all 
the present employees, is not violative 
of the Civil Service Law and constitu- 
tional provisions requiring appoint- 
ments to be made according to merit 
and fitness to be ascertained so far as 
practicable by examinations. Const. 
art. 5, § 6.—Ricker v. AB ee of Hemp- 
stead, 28 N.Y.S.2d 366, 176 Misc. 860. 
Ohio. Under constitutional provision 
authorizing legislation for the enforce- 
ment of principle of appointments and 
promotions in civil service of state and 
cities on the basis of merit, the state 
has power to legislate in regard to civil 
service where some matter of state- 
wide concern is involved. Const. art. 
15, § 10.—In re Fortune, 35 N.E.2d 442, 
138 Ohio St. 385. 


s § 65 

Mich. A prosecuting attorney’s wife 
who was appointed by her husband as 
stenographer in prosecuting attorney’s 
office was not precluded from recover- 
ing compensation from county on 
ground that such appointment. was 
against ‘‘public policy” in that ap- 
pointing power .might receive some 
portion of salary paid to the appointee, 
since under statute a married woman 
is entitled to her earnings. Comp. 
Laws 1929, §§ 1297, 13061.—Rupert v. 
Van Buren County, 295 N.W. 6380, 296 
Mich. 240. 


§ 70 

Fla. The Constitution does not con- 
template that essential governmental 
powers or authority may be exercised 
by one not a duly commissioned of- 
ficer. Const. art. 3, § 27.—Florida Dry 
Cleaning and Laundry Board v. Econo- 
my Cash & Carry Cleaners, 197 So. 550. 
143 Fla. 859. 


§ 71 

Ala. The Mobile County Civil Service 
Act upon becoming effective blanketed 
into and under its provisions the em- 
ployees of sheriff of that county as 
they then or therafter existed. Loc. 
Acts 1939, pp. 298-318.—Mobile County 
v. State ex rel. Farmer, 3 So.2d 435. 

If employees in Mobile county sher- 
iff’s office provided for by “enabling 
act’? relating thereto are insufficient to 
discharge duties, that act does not pre- 
clude personnel department created by 
Mobile County Civil Service Act from 
- providing additional employees at sgal- 
aries fixed by department to fill the 
need. Loc.Acts 1939, pp. 306, 307, §§ 
10, 11; pp. 355, 356.—Mobile County 
vy. State ex rel. Farmer, 3 So.2d 4385. 

Ariz. The phrase “non-partisan merit 
basis’’ has acquired a distinct and well 
known meaning and its essentials are 
in substance that the appointment of 
all employees who come under the 
system should be made on the basis 
and as the result of open and competi- 
tive examinations arranged to deter- 
mine which of the applicants for the 
position is best fitted to perform its 
duties regardless of political affiliations 
or past record and that once an em- 
ployment is made removal from the 
position should be based only on unfit- 
ness for the work for one reason or 
another and not upon personal- con- 
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‘siderations.—Donaldson v. Sisk, 113 P. 
BEBO PEM Te: : 


% 


SOS wu terzs cane a er Rae tat 


Cal.App. The State Personnel Board 
is vested with a large measure of dis- 
cretion with respect to the classifica- 
tion of positions under the Civil Serv- 
ice Law and its findings of fact sup- 
ported by evidence are unassailable, 
but its acts are reviewable by courts 
to determine whether board has kept 
within the law and has not abused its 
discretion. St.1913, p. 1036, § 5; & 
Lot Stage agin to v. Philbrick, 108 


A state employee under temporary 
appointment has no civil service status 
and does not automatically acquire a 
permanent status merely by being on 
the civil service eligible list and con- 
tinuing to perform duties of the em- 
ployment. St.1913, p. 1048, 11,—- 
Spaulding v. Philbrick, 108 P.2d 59. 

_Where petitioner, employed in state 
highway patrol as inspector under tem- 
porary appointment, subsequently 
passed civil service examination for in- 
spector and for state traffic officer, no 
appointments were made from eligible 
lists for inspector, and that list was 
abolished by State Personnel Board 
and petitioner was appointed traffic of- 
ficer, petitioner did not acquire per- 
manent status as inspector merely by 
being on eligible list and serving under 
his temporary appointment for more 
than 20 months; hence board could 
not subsequently reclassify petitioner 
as an inspector equivalent to position 
of captain, superior in class and rank 
to a traffic officer. St.1913, p. 1036, § 


5; p. 1048, 11.—Spaulding v. Phil- 
brick, 108 P.2d 59. 
Cal.App. Under San Francisco char- 


ter provision requiring Civil Service 
Commission, whenever it deems practi- 
cable, to provide for promotion on 
basis of such examinations and tests 
as commission may deem appropriate 
and to give consideration to ascertained 
merit and record of city and county 
service applicants, the commission has 
wide discretion in determining what 
groups shall be included within the 
elass permitted to take a promotional 
examination and the qualifications of 
those desiring to take it.—Allen y. Mc- 
Kinley, 109 P.2d 429. 

Cal.App. A _ state civil service em- 
ployee, who had performed duties of 
one of a higher class than class in 
which his position was rated, could not 
require personnel board to classify him 
in such higher position for the period 
during which he served in such position 
and recover a judgment to compel the 
controller to pay the differential be- 
tween the salary of the lower class 
and that of the higher class, in view of 
eonstitutional provision that permanent 
appointment and promotion in civil 
service should be made exclusively un- 
der a general system based upon merit, 
efficiency and fitness as ascertained by 
competitive examination. St.1937, pp. 
2086, 2093, §§ 5, 60, 61; Const. art. 24, 
§ 1.—Allen vy. State Board of HEqualiza- 
tion, 110 0P 2d 73. 


Cal.App. Statutes enacted to estab- 
lish tenure for state employees must be 
strictly construed, and no person can 
gain a permanent tenure or be ad- 
vanced to a higher class in the service 
except by following the statutes and 
rules adopted by administrative board. 
School Code, §§. 5.121, 6.122, 5.124, 
5.1381, 5.142, 5.150, 5.160 to 5.167, 5.420 
to 5.490, 5.500, 5.502, 5.770 et. seq.— 
Brintle v. Board of Education of City 
of Long Beach, 110 P.2d 440. 

Cal.App. Under the Civil Service 
Act the State Personnel Board is vested 
with authority to fix the probationary 
period of an employee at not less than 
six months and not to exceed one year. 
St.1937, pp. 2088, 2099, §§ 35(a), 118.— 
Wiles v. State Personnel Board of Cali- 
fornia, 111 P.2d 928 

A probationary employee is not en- 
titled to a vacation period with pay, 
under the Civil Service Act. §t.1987, 
p. 2102, § 150.— Wiles v. State Person- 
nel Board of California, 111 P.2d 928. 

Under the state Civil Service Act, 
the appointing power has no authority 
to extend the probationary term fixed 
by law for probationary employee by 


EE 
allowing an additional period of time : 
for vacation. St.1937, p. 2102, §,150.—° — 
Wiles v. State Personnel Board of Cali- 
fornia, 111 P.2d 928, apy 
Under the state Civil Service Act, 
where an employee has not been re- 
moved from office in manner required 
by law, he may acquire the status of a 
permanent employee even though he ~ 
performs only a part of his prescribed 
duties while he is confined to a hospital — 
during probationary period as a result — 
of personal injuries. St.1937, pp. 2086, 
2088, 2099, 2100, §§ 10, 35(a), 118, 122. 
—Wiles vy. State Personnel Board of 
California, 111 P.2d 928. Mies 
Cal.App. It was beyond the power 
of the personnel board of the state to 
make its classification of supervising — 
stenographer clerk retroactive. Const. 
art. 24, § 1 et seqg—Conover y. Board 
of Equalization, 112 P.2d 341. Pipe | 
Sound public policy forbids a con- 
struction of the civil service laws that — 
would unsettle the whole civil service 
of the state and open the door to 
favoritism, the exercise of political 
pressure and _ personal solicitation 
Const. art. 24, § 1 et seq.—Conover Vv. 
Board of Equalization, 112 P.2d 341. 
Conn. Though a temporary appoint- 
ment to a position in the classified serv- 
ice may on occasion be succeeded by a ; 
permanent appointment, that may only — 
be by virtue of examination and eligi-— 
bility under the civil service laws, and — 
not by reason of any ripening of tem-— 
porary or provisional appointment into — 
permanent appointment.—Howe v. Civil — 
Service Commission of City of Bridge- 
port, 20 A.2d 397, 128 Conn. 35, 


Md, The statute authorizing Gover- 
nor to extend merit system to em- — 
ployees excepted from or not included 
in merit system was invalid as dele- (a 
gating to Governor the power to re- |. 
peal statute excluding from merit sys- 


Gen.Laws 1924, art. 
1939, art. 64A, § 25; 
of Rights, art. 8.—Ahlgren v. 
well, 17 A.2d 134. : Fi 
Md. Where statute authorizing the 
Governor to extend merit system to em- 
ployees excepted from or not included ae 
in merit system was invalid as dele- 
gating to Governor the power to re- 
peal statute excluding from merit sys- 
tem persons holding positions by di- 
rect appointment from Governor, exec- 
utive order taking into merit system 
State House watcfimen who were ap- 
pointed directly by Governor was also ‘ 
invalid. Code Pub.Gen.Laws 1924, art. el 
41, § 59; art. 644A, 2s Code L929 sqmar 
art. 64A, § 25; Const,Declaration of | ; 
Rights, art. 8.—Ahlgren v. Cromwell, — 
17 A.2d 134. ie 
Mass. The civil service law and the 
rules made thereunder ought, if pos- 
sible, to be so construed as to make 
them effectual pieces of legislation in 
harmony with common sense and sound 
reason; .G.L) (Ter.Hd.)°'e. 731, 28 Coie 
amended by St.1939, c. 238, § 12, and. — 
ce. 498, § 1.—Younie v. Doyle, 29 N.B. | 
2d 137. 
Minn. The Civil Service Act of 1939 
established a new and complete system 
of civil service for all positions in the 
classified. service, and abolished civil 
service rights enjoyed by state officers 
and employees under statutes and regu- 
lations adopted prior to effective date 
of such act. Laws 1939, c. 441.—Reed 
v. Trovatten, 296 N.W. 535. 
N.J.Sup. The classification of cer- 
tain individuals, including two who 
were women and who were not consta- 
bles, as court attendants, by the Civil 
Service Commission, was within the 
commission’s jurisdiction, N.J.S.A. 
11 :6-2.—Luker v. Civil Service Commis- 
sion of New Jersey, 19 A.2d 3825, 126 
Nid 4229; 
N.Y. Civil service article of Consti- 
tution applies to every position in 
civil service of state, and neither 
Legislature nor administrative officers 
may disregard it. Const. art. 5, § 1 et 
seq.—Madden vy. Reavy, 31 N.H.2d 756, 


284 N.Y. ‘418, reversing 21 N.Y.S.2d 
382, 260 App.Div. 355. ee 
N.Y. The statute authorizing ap- 


pointment to the state civil service sh 


246, 


of labor welfare 


§ 71 


for a temporary period not to exceed 


one month when the need for such 


services is important and urgent is 
mandatory and may-not be evaded 
where applicable. Civil Service Law, § 
15, subd, 3.—Hilsenrad v. Miller, 31 N. 
B.2d 895, 284 N.Y. 445, reversing 18 
N.Y.S.2d 289, 259 App.Div. 763, af- 
firming 13 N.Y.S.2d 848, 171 Misc. 
reargument denied 20 N.Y.S.2d 
415, 259 App.Div. 940. 

A temporary appointment to a com- 
petitive class civil service position, 
such as labor welfare investigator, can- 
not exceed one month ‘in duration. 
Civil Service Law, 15, subd. 3.—Hil- 


. § 
senrad yv. Miller, 31 N.W.2d 895, 284 N. 


Y. 445, reversing 18 N.Y.S.2d 289, 259 
App.Div. 763, affirming 13 N.Y.S.2d 
848, 171 Misc. 246, reargument denied 


20 N.Y.S.2d 415, 259 App.Div. 940. 


“The State Industrial. Commissioner 
had no authority to make a “tem- 


porary appointment” for a period of 


from one to five months, ‘‘with pos- 
sibility of permanency” to the position 
investigator. Civil 
Service Law, § 15, subd. 3.—Hilsenrad 
v. Miller, 31 N.E.2d 895, 284 N.Y. 445, 
reversing 18 N.Y.S.2d 289, 259 App. 
Div. 763, affirming 18 N.Y.S.2d 848, 
171 Mise. 246, reargument denied 20 N. 


Y.S.2d 415, 259 App.Div. 940. 


The State Industrial Commissioner’s 
appointment of a labor welfare investi- 
gator by a written notice informing 
him of his appointment for a ‘“tem- 


‘porary period from one to five months 
with possibility of permanency” was a 
“temporary appointment” within Civil 
Service Law, and was not made “pro- 
- visionally”’ 
_ term’, 


nor for a “probationary 
within such law. Civil Serv- 
ice Law, §§ 10, 15, subds. 1, 3; Rules 
for Classified Civil Service rule 8, 
subds. 4, 8; rule 12, subd. 1; Mc- 
Kinney Consol.Laws, Book 9, Ap- 
pendix.—Hilsenrad vy. Miller, 31 N.B. 
‘2d 895, 284 N.Y. 445, reversing 18 N. 
Y.S.2d 289, 259 App.Div. 763, affirm- 
ing 13 N.Y.S.2d 848, 171 Misc. 246, 
reargument denied 20 N.Y.S.2d 415, 
259 App.Div. 940. 

The power to make temporary ap- 
pointments under permission of Civil 
Service Law allowing such appoint- 
ments to be made for one month could 
not be extended for a longer period 
by regulation of Civil Service Commis- 
sion purporting to enable an appoint- 
ing officer to extend without limit the 
term of a temporary appointment. 
Civil Service Law, §§ 10, 15, subd. 3; 
Civil Service Regulation 13; McKin- 
ney Consol.Laws, Book 9, Appendix.— 
Hilsenrad vy. Miller, 31 N.H.2d 895, 284 
N.Y. 445, reversing 18 N.Y.S.2d 289, 
259 App.Div. 763, affirming 13 N.Y.S. 


2d 848, 171 Misc. 246, reargument de- 


pied 20 N.Y.S.2d. 415, 259 App.Div. 
940. 

The fact that by a suceession of ex- 
tensions, person appointed as labor 
welfare investigator for a temporary 
period of one month was continued in 


_his position for nine months after stat- 


utory one-month period for “temporary 
appointment” expired did not invest 
him with rights, including tenure, 
which law attaches to the status of a 
“permanent” civil service employment. 
Civil Service Law, § 15, subd. 3.—Hil- 
senrad v. Miller, 31 N.E.2d 895, 284 
N.Y. 445, reversing 18 N.Y.S.2d 289, 
259 App.Div. 763, affirming 13 N.Y.S. 
2d 848, 171 Misc. 246, reargument de- 


nied 20 N.Y.S.2d 415, 259 App.Div. 
940. 
N.Y.App.Div. The provision in Civil 


Service Law requiring that appoint- 
ments in competitive class not filled by 
promotion, reinstatement, transfer, or 
reduction be filled by appointment from 
among those graded highest in open 
competitive examinations, contemplates 
permanent and not provisional appoint- 
ments. Civil Service Law, § 14.—FKriend 
Rep V dicatine, 24 N.Y.S.2d 620, 261 App. 
iv. <i 

The provision in Civil Service Law 
requiring that appointments be made 
from “most nearly appropriate” eligible 
list applies only when no list havin 
the title of the position to be filled 
has been created, or, having been cre- 
ated, has been exhausted or has ex- 
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pired. Civil Service Law, § 14.—Friend 
v. Valentine, 24 N.Y.S.2d 620, 261 App. 
Div. 163, / 

N.Y.App.Div. A purported appoint- 
ment by a county board of supervisors 
of respondent as county superintend- 
ent of highways at salary of $3,000 a 
year, to take effect April 15, 1938, was 
illegal where respondent was appoint- 
ed from a list established by State 
Civil Service Commission following a 
competitive examination of applicants 
based on a notice that one appointment 
was expected at salary of $1,200 a 
year. Rules for Classified Civil Service, 
rule 8, subd. 2, McKinney Consol.Laws, 
Book 9, Appendix.—Lockwood vy. Ek- 
pom 26 N.Y.S.2d 351, 261 App.Div. 

59. 

Where respondent was appointed by 
a county board of supervisors as coun- 
ty i Seale er ass of highways at sal- 
ary of $3,000 a year to take effect April 
15, 1938, and appointment was made 
from list established by State Civil 
Service Commission following competi- 
tive examination of applicants based 
on notice that one appointment was 
expected at salary of $1,200 a year, 
and from date of appointment commis- 
sion had insisted that appointment was 
provisional, and commission did not es- 
tablish salary attached to position, 
commission was not “estopped” from 
insisting upon a valid appointment as 
a prerequisite to a certification of re- 
spondent as a permanent appointee. 
Rules for Classified Civil Service, rule 
8, subd. 2, McKinney Consol.Laws, 
Book 9, Appendix.—Lockwood vy. BHk- 
dey 26 N.Y.S.2d 351, 261 App.Div. 


N.Y.Sup. The regulation adopted by 
the State Civil Service Commission 
purporting to empower appointing of- 
ficer to make a temporary appointment 
whenever he desires for a period ex- 
ceeding one month and without limit 
as to length of service is invalid. Civil 
Service Regulation 13, McKinney’s 
Consol.Laws, Book 9, Appendix.— 
Moreland v. Areson, 22 N.Y.S.2d 309. 

The appointment of a person stand- 
ing among the first three upon civil 
service eligible list ripens into a per- 
manent appointment after expiration of 
probationary period of three months if 
the person is qualified so as to be 
capable of receiving a permanent ap- 
pointment, even though the _ appoint- 
ment is temporary in form and is made 
under civil service rule purporting to 
empower an appointing officer to make 
temporary appointment whenever he 
desires for period exceeding one month 
and without limit as to time of sery- 
ice. Rules for Classified Civil Service, 
rule 8, subd. 1, rule 12, McKinney’s 
Consol.Laws, Book 9, Appendix; Civil 
Service Regulation 18, McKinney’s 
Consol.Laws, Book 9, Appendix; Civil 
Service Law, § 9.—Moreland y. Areson, 
22 N.Y.S.2d 309. 

Where petitioner who received tem- 
porary appointment to position of chief 
clerk of State Agricultural and Indus- 
trial School was discharged and sought 
reinstatement on ground that he had 
performed duties of the office for more 
than three months, and his appoint- 
ment became permanent, petitioner who 
was fifteenth on eligible list estab- 
lished as result of civil service examin- 
ation could not be considered as being 
among the first three so as to be en- 
titled to permanent employment, be- 
cause all except two who stood above 
petitioner refused to serve, if refusal of 
one of such parties resulted from fact 
that the appointment was erroneously 
represented as being temporary, and he 
was thereby misled. Civil Service Law, 
§ 9; Rules for Classified Civil Service, 
rule 8, subd. 2, McKinney Consol.Laws, 
Book 9, Appendix; Civil Practice Act, 
§ 1283 et seq.—Moreland y. Areson, 22 
N.Y.S.2d 309. 

The notification mentioned in civil 
service rule providing that an eligible 
certified for ‘appointment shall be 
deemed to have declined by failing to 
aecept within a certain length of time 
after mailing of notice of appointment 
means a notification which shall truly 
state nature of position involved, and 
where notice misrepresents a perma- 
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‘nent appointment subject to the three © 
months’ probation as a temporary one, 
it is not sufficiently accurate so as to 
constitute “notice” which the rule re- 
quires. Rules for Classified Civil Serv- 
ice, rule 8, subd. 2, McKinney Consol. 
Laws, Book 9, Appendix; Civil Service 
Law, § 9.—Moreland v. Areson, 22 N.Y. 
$.2d 309. i oai.ey 

N.Y.Sup. Appointment to a position 
in the classified service for a proba- 
tionary term of three months as pro- 
vided by civil service rule is the only 
manner in which a permanent appoint- 
ment can be made from an eligible list, 
and the appointment of any of the 
first three persons named on the eligi- 
ble list becomes permanent without 
further action if the appointee is re- 
tained at the end of the probationary 
period. Civil Service Law, § 9; Rules 
for Classified Civil Service, rule 12,— 
McKinney Consol.Laws, Book 9, Ap- 
pendix.—Marasco v. Morse, 22 N.Y.S. 
2d 315. he 

Under Civil Service Law a provision- 
al appointment made in the competi- 
tive class in anticipation of examina- 
tion so as to carry on the work of the 
position until examination can be held 
eannot become permanent by lapse of 
time. Civil Service Law, § 9; § 15, 
subd. 1; |Rules for Classified Civil 
Service, rule 8, subd. 4, rule 12, Mc- 
Kinney Consol.Laws, Book 9, Ap- 
Saou claw oases v. Morse, 22 N.Y.S.2d 

Civil Service Law requirements as to 
examinations would be evaded if per- 
manent appointments’ could be made 
without examination by extending pro- 
visional appointments in violation of 
statute for more than four months, 
and, regardless of whether the continu- 
ation of the provisional appointment of 
steward at State Agricultural and In- 
dustrial School was illegal, occupancy 
of the position for more than *four 
months under the provisional appoint- 
ment could not give steward permanent 
title to the position. Civil Service Law, 
§ 9; § 15, subd. 1; Rules for Classified 
Civil Service, rule 8, subds. 4, 10, ruie 
12, McKinney Consol.Laws, Book 9, 
Appendix.—Marasco v. Morse, 22 N.Y. 
$.2d 3815. ; 


The provisions of Civil Service Law 
and civil service rules authorizing ap- 
pointment for temporary period not to 
exceed one month of any person on 
eligible list without regard to stand- 
ing can be invoked only after an eligi- 
ble list has been established and ¢can- 
not result in shortening the probation- 
ary period of three months required 
for a permanent appointment, hence the 
provisional or temporary appointment 
of steward at State Agricultural and 
Industrial School without examination 
did not become permanent by lasting 
longer than one month. Civil Service 


Law, -§ -9.:.§ ‘15, subds..1,. 35, Rules 
for Classified Civil Service, rule 8, 
subds. 4, 6, 10, rule 12, McKinney 


Consol.Laws, Book 9, Appendix.—Mar- 
asco v. Morse, 22 N.Y.S.2d 315. 

Where three months’ probationary 
term of steward at State Agricultural 
and Industrial School expired on May 
15, but, for purpose of convenience in 
keeping accounts, his discharge with- 
out a hearing was made effective as of 
noon on May 16, at which time his 
pay period expired, his continuation in 
the position for the extra half day did . 
not constitute his retention in service 
after the end of the probationary term 
so as to make him a permanent ap- 
pointee under civil service rule. Civil 
Service Law, § 9; Rules for Classified 
Civil Service, rule 12, McKinney Con- 
sol.Laws, Book 9, Appendix.—Marasco 
vy. Morse, 22 N.Y.S.2d 315. 

N.Y.Sup. The fact that the Civil 
Service Law in many of its sections 
makes a clear distinction between “ap- 
pointment” and ‘promotion’ and 
makes many provisions for “appoint- 
ment, employment or promotion” indi- 
cates that when the Legislature lim- 
ited probationary terms to ‘“appoint- 
ments” or “employments” it intention- 
ally excluded a “promotion” from a 
probationary term. Civil Service Law,, 
§ 9, 10, 14, 16, 19, 41, 45; Rules for 

lassified Civil Service, rules 12, 14, 
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McKinney Consol.Laws, Book 9 Ap- 


pendix; Const. art. 5, § 6.—Rasmus- 
sen v. Board of Sup’rs of Erie Coun- 
‘ty, 25 N.Y.S.2d 822, 175 Misc. 838. 
N.Y.Sup. The Civil Service Law 
provision that no person shall be ap- 
pees or employed unless he shall 
ave served with fidelity for at least 
three years in a similar position pre- 
Supposes three years’ service in a sim- 
ilar position by an incumbent who was 
in office as the result of successfully 
passing an open competitive examina- 
tion. Civil Service Law, § 14.—Smith 
Pe 25 N.Y.S.2d 452, 175 Misc. 


N.¥.Sup. The Civil Service Law ap- 
preciates that at times departments 
must act in emergency in appointing 
employees, but when emergency has 


_ passed, the law may give each individu- 


al affected thereby his just deserts and 
proper civil service ‘status. Civil Serv- 
ice Law, § 31.—Tilles v. Department of 
Labor of State of New York, 27 N.Y.S. 
2d 2, 176 Mise. 575. 

N.Y.Sup. The constitutional require- 
ment that merit and fitness shall be 
basis of choice of public servants and 
that test of such merit and fitness shall 
be competitive examinations where com- 
petitive examinations are practicable is 
construed with extreme liberality, and 
all practices that tend to impair full 
effectiveness of requirement are con- 
demned by the courts. Const. art. 5, § 
6.—Drummond vy. Kern, 27 N.Y.S.2d 
332, 176 Misc. 669. 

N.Y.Sup. The constitutional provi- 
sion requiring appointments and pro- 
motions in the civil service to be made 
according to merit and fitness to be 
ascertained so far as practicable by 
competitive examination, amd laws en- 
acted pursuant thereto, were not de- 
signed to be a rule of thumb, but 
were made to secure benefits of civil 
service by practicable means in best in- 
terest of public business. Const. art. 
eae 6.—Felder v. Fullen, 27 N.Y.S.2d 

N.Y.Sup. The constitutional provi- 
sion that civil service appointments and 
promotions shall be made according to 
merit and fitness, to be ascertained by 
examination, which shall be competitive, 
is intended to afford everyone who 
has the necessary qualifications an 
equal opportunity of securing appoint- 


ment. Const. art. 5, § 6.—Petrucci v. 
Hogan, 27 N.Y.S.2d 718. 
N.¥.Sup. The Legislature cannot 


disregard, evade, or weaken the force 
of the constitutional mandate that ap- 
pointments and promotions in the civil 
service of the state and of all its civil 
divisions must be according to merit 
and fitness to be ascertained so far as 
practicable by examinations which so 
far as practicable shall be competitive. 
Const. art. 5 § 6.—Ricker v. Village of 
pie pstead; 28 N.Y.S.2d 366, 176 Misc. 

N.Y.Sup. The Civil Service Law pro- 
vision that promotion shall be based on 
merit and competition and on superior 
qualifications of the person promoted as 
shown by his previous service, due 
weight being given to seniority, must 
be read in conjunction with constitu- 
tional requirement that appointments 
and promotions in the civil service shall 
be made according to merit and fitness 
to be ascertained so far as practicable 
by examinations which, so far as prac- 
ticable, shall be competitive. Civil 
Service Law, § 16; Const. art. 5, § 6.— 
Russel v. Kern, 29 N.Y.S.2d 572. 

Ohio App. The _ statutes providing 
for civil service system establishes a 
definite scheme for the examination, se- 
lection, appointment, retention or dis- 
charge of any civil service employee, 
and there are no exemptions from the 
provisions except as especially pre- 
scribed. .Gen.Code, §§ 486-1 to 486-31. 
—State ex rel. Hanitch v. Taylor, 33 N. 
BH.2d 29. 

Pa.Super. Civil service laws are pri- 
marily designed to eradicate the system 
of making appointments chiefly from 
political considerations and in its place 
to establish a merit system of fitness 
and efficiency ag a basis of appoint- 
ment.—Hawkes v. Unemployment Com- 
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,§ 81 

Colo. Employees in county depart- 
ment of- public welfare are not “state 
employees” in the classified civil serv- 
ice as provided by Constitution. Laws 
1936, 2d Ex.Sess., c. 5; Const. art. 12, 
§ 13.—In re Employees in County Wel- 
fare Departments, 106 P.2d 464. : 

Iowa. Where Iowa Unemployment 
Compensation Commission employed in- 
termediate mail clerk, and clerk there- 
after took and passed examination and 
was given a temporary appointment, 
“vacancy” existed as to office of clerk 
within commission’s regulation requir- 
ing vacancies to be filled from list cer- 
tified by supervisor of examinations. 
Code 1939, § 1551.17, subd. D.—Couch 
v. Stanley, 293 N.W. 482. 

A violation of Iowa Unemployment 
Compensation Commission’s regulation 
relating to merit system of appoint- 
ment of employees is not justified by 
evidence of other violations. Code 
1939, § 1551.17, subd, D.—Couch v. 
Stanley, 298 N.W. 482. 

An applicant who successfully passed 
examination for intermediate mail clerk 
of Iowa Unemployment Compensation 
Commission did not thereby gain vest- 
ed right to appointment to position of 
mail clerk, but, so long as eligible list 
remained in force, no appointments 
could be made except from such list. 
Code 1939, § 1551.17, subd. D.—Couch 
v. Stanley, 293 N.W. 482. 

The regulations of Iowa Unemploy- 
ment Compensation Commission requir- 
ing vacancies to be filled from list 
certified by supervisor of examinations 
in order in which names appeared on 
register were ‘mandatory’ and not 
“directory,’”’ and could not be waived 


5 ‘ 


by the commission. Code 1939, 
1551.17, subd. D.—Couch v. Stanley, 
293 N.W. 482. : 


“The permanent appointment by Iowa 
Unemployment Compensation Commis- 
sion of intermediate mail clerk who had 
theretofore been employed and had 
passed examination and had been given 
temporary appointment, but who had 
never been certified by supervisor of 
examinations as required by commis- 
sion’s regulations adopting merit sys- 
tem, was improper, and was subject to 
rescission by commission. Code 1939, 
§ 1551.17, subd. D.—Couch v. Stanley, 
293 N.W. 482. 

The Iowa Unemployment Compensa- 
tion Commission had implied authority 
to rescind appointment of employee 
who was not appointed in conformity 
with regulations of commission adopt- 
ing merit system of appointment of en- 
ployees. Code 1939, § 1551.17, subd. 
D.—Couch vy. Stanley, 293 N.W. 482. 

Iowa. The statute granting prefer- 
ence to honorably discharged soldiers, 
sailors, or marines of the regular or 
volunteer army or navy of the United 
States in all examinations and appoint- 
ments under civil service provisions of 
statute, is mandatory. Code 1939, § 
td caeaemte v. Sturgeon, 293 N.W. 

Generally, as between persons equally 
qualified to perform the duties of an 
office, a lawful preference may be given 
war veterans, and statutes providing 
that veterans who pass civil service ex- 
aminations shall be preferred in ap- 
pointments will be upheld.—Herman v. 
Sturgeon, 293 N.W. 488. 

Under statute granting preference to 
honorably discharged soldiers, etc., of 
the United States in all examinations 
and appointments under civil service 
provisions of the statute, an ex- 
service man is not entitled to preferen- 
tial appointment regardless of his posi- 
tion on preferred list of eligibles certi- 
fied by municipal civil service commis- 
sion. Code 1939, § 5697.—Herman vy. 
Sturgeon, 293 N.W. 488. 

Where record of plaintiffs as honor- 
ably discharged soldiers was on file in 
city fire department, notice of promo- 
tional examination for appointment as 
lieutenant of fire department. did not 
call for any application or preliminary 
steps prior to examination, and su- 
perintendent of public safety ‘testified 
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that he knew plaintiffs were ex-service 
men and gave that fact consideration in 
making appointment, superintendent 
was sufficiently informed that plain- 
tiffs were claiming rights of preference 
as ex-service men. Code 1939, §§ 1159 
et seq., 5697.—Herman vy. Sturgeon, 293 
N.W. 488. 4 
A soldier’s preference applies to pro- 
motions under civil service. Code 1939, 
§§ 1159, 5696.1, 5697.—Herman v. Stur- 
geon, 293 N.W. 488., 
Iowa. Where “jailer” 
who was appointed by outgoing sheriff 
from year to year and who sought to 
compel appointment by newly-elected 
sheriff under soldier’s preference law, 
carried keys to jail. and performed 
sherift’s duties in connection with pris- 
oners, although not designated as sher- 
iff's “deputy”, he acted as a “special 
deputy’’, as distinguished from a “gen- 
eral deputy”, and sustained a “strictly 
confidential relation” 
in soldier’s preference law excluding a 
deputy or person holding a_ strictly 


confidential relation to appointing offi- — 


cer from benefits of the law. 


1935, §§ 1159, 1165, 5197-d1, 5189.— 
Bowman v. Overturff, 294 N.W. 568. 
Mass. Provisions of civil service 


statute relating to veterans do not ex- 
empt veterans from provisions in civil 


service rules requiring appointees to 
‘serve a probationary period. G.L.(Ter. — 


Ed.) c. 31, § 3, as amended by St.1939 
c. 238, § 13, and c, 498, § 1: ¢. 31, 
§§ 21-28, as amended by St.1939, e. 


*238.—Younie v. Doyle, 29 N.H.2d 137. 


Provision of civil service statute 


granting preference to disabled veter- 
j provide that — 
names of disabled veterans who passed 


ans was intended to 
examinations should be placed ahead of 
all other veterans on eligible lists in 
order of their respective standing, that, 
when certified for appointment, ap- 
pointing power could not decline to ap- 
point them to serve and to appoint 
others who were not disabled veterans, 
that having completed probationary pe-— 
riod of service disabled veterans should 
be continuously employed in prefer- 
ence to all others, but was not in- 
tended to exempt disabled veterans 
from provisions of civil service rules. 
G.L.(Ter.Ed.) c. 31, § 3, as .amended 
by St.1939, c. 238, § 12, and ec. 498, §- 
1; c. 31, § 438, and § 23, as amended 
Dy, | St.19395) te 238" 
Doyle, 29 N.E.2d 137. 
Disabled veterans appointed to fill 
positions in publie service are subject 
to civil service rule establishing the 
six months’ probationary period, since 
a contrary holding would contravene 
the mandatory provisions of civil sery- 
ice statute that there shall be a period’ 
of probation before an appointment or 
employment is made permanent. G.L. 
(Ter.Ed.) ec. 31, § 3, as amended by 
St.1939, ce. 238, § 12, and c. 498, § 13 
ce. 81, § 23, as amended by St.1939, ¢. 
aoe § 30.—Younie v. Doyle, 29 N.H.2d 


Minn. Provision in the Act creating 
the Department of Civil Service that 
the veterans’ preference act is “super- 
seded’”’ has the effect of repealing that 
section. Mason’s Minn.St.Supp.1940, §§ 
4368, 4369-2; Laws 1939, ¢«. 441.— 
State ex rel. Butters v. Railroad and 
Warehouse Commission, 296 N.W. 906. 

Pa.Super. The amendment to the act 
giving preference of appointment or 
employment to honorably discharged 
soldiers, sailors or marines, which pro- 
vided that every public department and 
upon all public work of the state, hon- 
orably discharged soldiers shall be 
preferred for appointment and employ- 
ment, is not intended to be applied to 
appointments to civil service positions 
based on competitive examination. 43 
P.S. §§ 751 et seq., 768; 51 P.S. § 481. 
—Jones v. Unemployment Compensa- 
tion Board of Review, 19 A.2d 562, 144 
Pa.Super. 152. 

Pa.Com.Pl. The Veterans’ Preference 
Act, 61) PiSo §)49eiet. Sea: ish mon 
retrospective prior to January 1, 1940, 
and if vacancies occurred before that 
date no veterans’ preference would ex- 
ist, but if after that date, the appoint- 
ment of eligible veterans would super- 
sede all others, except the plaintiff and 


§ 30.—Younie v.- 


or “turnkey”, 


to sheriff with- 
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ral 


others in similar situations as the plain- 
tiff, having previously been appointed.— 
Nester y. Hitchler, 50 Dauph. 344, 


§ 97 

Towa. Where appointments at pleas- 
ure are to be made by a board, the 
tenure of the incumbent is not termi- 
nated by a change in personnel of the 
board.—In re Kilby’s Adoption, 298 N. 
W. 829, 230 Iowa 557. 

Tenn. Where an act, dealing with an 
office contemplated by the constitution, 
; prescribes a longer or shorter term: of 
_ office than that provided for by the 
constitution, the constitution will be 
read into the act to shorten or lengthen 
‘the term in order to conform with the 
constitutional provision and save the 
‘act from invalidity—Farmer v. Wise- 
man, 151 S.W.2d 1085, 177 Tenn. 578. 
Tenn. The constitution contemplates 

a fixed term of office for public officers, 
5 and where the constitution does not fix 
- such term, the legislature in creating 
such office must, since the constitution 


indefinitely or that ~legislature 
would have power to confer an office on 
any person for life or an. indefinite 
_tenure.—Farmer v. Wiseman, 151 S.W. 
2d 1085, 177 Tenn. 578. 


Read § 105 

'N.J. Where an officer succeeds him- 
self, the terms of the office are separate,. 
and there is a new oath, a new office, a 
new oflicial, and a new _bond.—West 
Bergen Trust Co. vy. U. S. Fidelity & 
- Guaranty Co., 17 A.2d 172, 128 N.J.Eq., 
479, affirming 12 A.2d 377, 127 N.J.Hq. 


228 
§ 106 

The Legislature may create a 
public office other than one created by 
the Constitution, provide for the elec- 
tion or appointment of its incumbents, 
establish and modify from time to 
time its tenure, compensation and du- 
ties and abolish the office as the pub- 
lic’ interest may require, and similar 
power May be conferred upon cities 
in reference to municipal oflices.—Cul- 
ath a of City of Newton, 32 N.H. 


; § 110 
Or. All public officers elected or ap- 
pointed for a definite term continue in 
office after expiration of their official 
-. terms until their successors are duly 


, qualified. Const. art. 15, § 1.—State ex 
rel. Smith v. Tazwell, 111 P.2d 1021. 
on Re Ar § 117 
* ‘ Cal. The offices of city judge and 
. eity attorney of a city of the sixth 
elass being “incompatible’, acceptance 
of the office of city attorney had ef- 
feet of vacating the right to hold of- 
fice of city judge—People, on Com- 
plaint of Chapman, v. Rapsey, 107 P.2d 
388, prior opinion 96 P.2d 1000. 
ay Mich. The offices of representative in 
' the state legislature and of county 
- school commissioner are “incompatible 
offices’, and plaintiff by accepting the 
office of county school commissioner va- 
eated his former office as a member of 
the state legislature, and hence he was 
not entitled to payment of per diem 
compensation as a member of the legis- 
lature. Const. art. 5, § 7.—Weza v. Au- 
a General, 298 N.W. 368, 297 Mich. 


Mo. Courts indulge in a strong pre- 
sumption against a legislative intent to 
ereate a condition that might result in 
a vacancy in public office.—State ex inf. 
Lamkin ex rel. Harrison vy. Tennyson, 
151 S.W.2d 1090. 

Or. Under constitutional provision 
that all officers except members of the 
Legislative Assembly shall hold their 
af offices “until their successors are elect- 
jab ed and qualified’, the quoted words re- 
: quire successors to be both elected 
and qualified before ‘‘vacancy” could 
* occur in an office in which there is an 
Me incumbent holding over at the time; a 
sft “vacancy” in office meaning the want 
of an incumbent at a particular time, 
Const. art. 15, § 1—State ex rel. Smith 
v. Tazwell, 111 P.2d 1021. 

Pa.Com,.Pl, Relator became mayor of 
the City of Uniontown on the first 
Monday of January 1940 for a four- 
year term, On June 4, 1941, while stlil 
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one 
mayor, he was called into the active 
military service of the United States, 
he being a reserve major, Afterwards, 
respondent was appointed mayor of 
the City of Uniontown by the Court of 
Common Pleas of Fayette County. Re- 
lator petitioned for a writ of quo war- 
ranto alleging that under an Act of 
the Legislature of July 2, 1941, No. 
106,65 P.S. § 1, his commission in the 
United, States army and the office of 
mayor were not incompatible, that his 
office had not been vacated, and that 
respondent’s. tenure thereof was in- 
valid, Held: ~(a) The prohibition of 
Article 12, See. 2, Const. P.S., against 
any person holding an office of profit 
under the United States and holding an 
office under the laws of the Common- 
wealth to which a salary shall be at- 
tached, could not be altered, suspended 
or amended by an Act of the Legisla- 
ture. (b) The constitutional prohibi- 
tion against one man holding or exer- 
cising an office of trust or profit under 
the United States and at the same time 
any office in the Commonwealth to 
which a salary is attached is enforce- 
able without legislative aid and no ac- 
tion or inaction of the Legislature can 
destroy it—Commonwealth ex _ rel. 
Crow v. Smith, 89 P.L.J. 499, 4 Fay. 
L.J. 224, 33: Mun. 9. 

Tex. Under statutory and constitu- 
tional provisions, the chairman and ex- 
ecutive director of the Unemployment 
Compensation Commission did not va- 
cate his office as director by accepting 
appointment as major in the United 
States Army under joint resolution of 
Congress authorizing the President to 
eall the National Guard into federal 
service, and where he continued, after 
such acceptance, to discharge the duties 
of his office as’ director, he was not 
barred from receiving payment of his 
salary as such under constitutional 
provision prohibiting one who holds on 
“office of profit or trust’? under the 
United States from exercising an “of- 
fice of profit or trust’? under the state. 
Vernon’s Ann.Ciy.St, arts. 5766, 5768, 
5779, 5837a; 10 U.S.C.A. § 576; 32 
U.S.C.A. § 81; Selective Training and 
Service Act of 1940, § 1 et seq.; 50 
U.S.C.A. Appendix, §§ 301 et seq., 401 
Ebiar SCG Gh ppUss CLA. CONS npatbaeeds a Sees 
Vernon’s Ann.St.Const. art. 16,.§§ 10, 
12, 33, 40, 46.—Carpenter v. Sheppard, 
145 S.W.2d 562. ' 

Wash. The statute specifying events 
which shall operate to vacate an office 
was not impliedly repealed by .subse- 
quent statutes governing official. bonds, 
and provision that office should be- 
come vacant upon rendition of judg- 
ment against officer for breach of offi- 
cial bond remained in effect. Rem.Rev. 
St. §§ 9935, 9936, 9950.—State ex rel; 
Austin v. Superior Court for Whatcom 
County, 106 P.2d 1077, i 

Wash, A vacancy occurs in office by 
operation of statute at the time the 
event. takes place. Rem.Reyv.Stat. § 
9950.—State ex rel. Austin y. Superior 
Court for Whatcom County, 106 P.2d 
1077. 

§ 120 

App.D.C. When a public official is 
unlawfully removed from office, wheth- 
er from disregard of the law by his su- 
perior or from mistake as to the facts 
of his case, public policy requires that 
the officer should promptly take action 
requisite to ellectively assert his rights 
to the end that, if his contention is 
justified, the government service_may 
be disturbed as little as possible and 
that two salaries shall not be paid for 
a single service.—Farley vy. Abbetmeier, 
114 F.2d 569. 

122 


§ 

N.Y. The system of prospective or 
anticipatory appointments to offices ig 
contrary to a long-standing public pol- 
icy and to common-law rule.—People v. 
Dethloff, 28 N.W.2d 850, 283 N.Y. 309, 
TevOR EINE, 19 N.Y.S.2d 870, 259 App.Div. 


At common law, an appointment to 
office, in anticipation of a vacancy 
therein igs good only in ease. officer 
making appointment is still in office 
when vacancy occurs.—People v. Deth- 
loff, 28 N.H.2d 850, 283 N.Y, 309, 


-teversing 19 N.Y.S.2d. 870, 59 


¥ 
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N.J.Sup. Vacancies in 
court attendants must be filled accord- 
ing to the civil service law. N.J,S.A. 
2:16-45.—Luker vy. Civil Service Com- 
mission of New Jersey, 19 A.2d 325, 


126 N.J.L. 229. 
129 


Ky. Generally, officer’s resignation, 
effective at future date, may not be 
withdrawn after its acceptance.—Board 
of Education of Wolfe County v. Rose, 
147 S.W.2d 88, 285 Ky. 217, 182 A.L.R. 


69, 

A publie officer’s resignation, pro- 
cured by duress, is voidable and may 
be repudiated, especially where duress 
is imposed by authority having duty 
of accepting or rejecting resignation. 
—Board of Education of Wolfe County 
v. Rose, 147 S.W.2d 83, 285 Ky. 217. 
132 A.L.R. 969. 

Mass. All of the statutes placed un- 
der heading ‘General Provisions” ‘in 
that part of General Laws relating to 
retirement systems do not apply to all 
four retirement systems established by 
Legislature; since heading “General 
Provisions” was used as a convenient 
title under which provisions of stat- 
utes relating to two or more of the 
four systems could be placed. G.L. 
(Ter.Ed.) ¢c. 32.—Davis v. School Com- 
mittee of Somerville, 30 N.H.2d 401, 307 
Mass. 354, 

N.Y.App.Div. The statute providing 
that no person holding a provisional or. 
temporary position who is a veteran 
or an exempt volunteer fireman em- 
ployed on or before December 31, 1937, 
in a position in a public welfare de- 
partment or emergency relief bureau, 
whose salary is being paid wholly. or 
partly from special emergency relief 
taxes, shall be removed except for in- 
competency or misconduct shown after 
hearing on due notice on_ stated 
charges, violates the constitutional pro- 
vision requiring appointment and pro- 
motion in the civil service to be made 
according to merit and fitness to be 
ascertained so far as practicable by 
competitive examination. Civil Service 
Law, § 22, subd. 1-a; Const. art. 5, § 6. 
—McCann v. Kern, 28 N.Y.S.2d 321, 262 
App.Div. 109. 

The statute providing that no per- 
son holding a provisional or temporary 
position who is a veteran or an exempt 
volunteer fireman employed on or be- 
fore December 31, 1937, in a position 
in a public welfare department or 
emergency relief bureau, whose salary 
is being paid wholly or partly from 
special emergency relief taxes, shall be 
removed except for incompetency or 
misconduct shown after hearing on due 
notice on stated charges, is void as 
granting a-privilege to one class of 
veterans and volunteer firemen and dis- 
criminating arbitrarily and unreason- 
ably agaiust all others equally entitled 
to the same rights and privileges. Civil 
Service Law, § 22, subd. 1-a.—McCann 
bis be 28 N.Y.S.2d 321, 262 App.Div. 


Okl. The resignation of a public 
officer does not become effective until 
it is accepted by the proper authorities 
unless there is a statutory provision 
to the contrary.—Rogers vy. Carleton, 
110 P.2d 908. 

A public officer who has tendered 
his unconditional resignation to take 
effect in the future cannot withdraw 
the resignation after it has been duly 
accepted by proper authority, not- 
withstanding time at which it is to 
take effect has not arrived.—Rogers v. 
Carleton, 110 P.2d 908. 

§ 141 

.Mo. An officer who violates his oath 
of office by corruption, willful mis- 
conduct or neglect of official duty. au- 
tomatically loses the right to oftice 
and. rae he eee inter 0 Reta as 
ex inf. McKittrick v. urphy, 148 8. 
W.2d 527, AS 

N.Y.Sup. The order provided for in 
Provision of the Mental Hygiene Law 
permitting commitment in an institu-. 
tion for the insane on order made 
by a judge of a court of record. of 


t 


the list of — 


‘the 


lie Officers Law, § 30, 


ty or oni or AY justice . of the 
supreme Court, is not the “order of 
court of competent jurisdiction” with- 
in provision of “the Publie Officers 


Law declaring an office vacant on the’ 
entry of an “order of a court of com- 


petent jurisdiction” 
ficer insane. Mental Hygiene pew: § 
74; Public Officers Law, § 30, subd. 6. 
regultivan v. Whitney, 25 NYS 


The provision of the Public Offi- 
cers Law declaring an office vacant 
before expiration of term upon entry 
of an order of a court of competent 
jurisdiction declaring the officer to 
be insane should be strictly con- 
strued, since it provides for forfei- 
ture of public office. Public Officers 
Law, § 30, subd. 6.—Sullivan vy. Whit- 


declaring the of- 


_mey, 25 N.Y.S.2d 762. 


An intent to provide for forfeiture 
of public office upon an adjudication of 
insanity without notice to the officer 
or hearing and without formalities 
usually considered incident to de- 
termination of a court should be clear- 
ly expressed before given effect. Pub- 
subd. 6.—Sul- 
livan v. Whitney, 25 N.Y.S.2d 762. 

W.Va. The courts are hesitant to 
take action resulting in deprivation of 
the privilege to hold office, except un- 
der clear and explicit constitutional or 
statutory requirement; the right to 
hold office being the general rule and 
ineligibility the exception.—Isaacs vy. 
Board of Ballot nai 12 S$.H.2d 510. 

1 

Cal.App. The statute authorizing 
employees to be laid off under speci- 
fied circumstances, and requiring ac- 
tion brought by employee to be filed 
within one year, is applicable only to 
suspensions, which are authorized only 
when there is lack of work, lack of 
funds, or in the interests of economy, 


and not to outright dismissals. St. 
1933, p. 712, § 14a.—Brown y.. State 
Personnel Board, 110 P.2d 497. 

pp. “Tneompetency” as a 


ground for suspension or removal of an 
officer must be one which has arisen 
since and did not exist at time of the 
election of the officer sought to be re- 
moved or suspended, and the defect un- 
der which the officer is laboring must 
be one that has made him unfit or un- 
able to continue to hold the office since 
the time he has assumed the discharge 
of his duties. Const.1921, art. 9, §§ 1- 
7.—State ex rel. DeBellevue v. Ledoux, 
3 So.2d 188. 

In the matter of the suspension of an 
officer,” pending the trial of a suit 
brought against him for his removal, 
the “incompetency’’ must be one aris- 
ing from some physical, moral or in- 
tellectual deficiency which causes his 
remaining in office to be a matter that 
is one of public notoriety and which 
might operate against the public wel- 
fare and good morals if he is permitted 
to eontinue holding the office during 
the péndency of the suit, and it 
amounts to more than his not being 
able t6 read and write. Const.1921, art. 
9, §§ 1-7.—State ex rel. DeBellevue v. 
Ledoux, 3 So.2d 188. 
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Minn. The veterans’ preference act 
was repealed by the civil service act 
so far as war veteran, discharged as 
state employee in disabled war vet- 
erans’ relief agency before civil service 
act became effective, was concerned, 
and veteran has only rights given him 
by civil service act after his status 
has matured thereunder, as provision 
thereof, permitting selection of civil 
service director without reference to 
preference act, is not legislative recog- 
nition of continuance of such _ enact- 
ment. Mason’s Minn.St.Supp.1940, §§ 
254-51 et seq., 254-52, 254-79, 254-86, 
4368 to 4369-2; Laws 1937, Hx.Sess., 
ec. 89, § 11.—State ex rel. Kane v. Stas- 
sen, 294 N.W. 647. 

The civil service act, which repealed 
veterans’ preference act, but granted 
veterans employed by state permanent 
civil service status without proba- 
tionary period, did not render prefer- 
ence act a nullity before effective date 
of ‘civil service law, nor annihilate 
rights accrued under repealed act, espe- 
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Neate in view. of general saving clause. 


Mason’s Minn.St.Supp.1940, §§ 254-51 
254-86, 4368 to 4369-2 3 Ma- 
son’s Minn.St. 1927, § 10930,—State ex 
rel. Kane v. Stassen, | 294 NW. 647. 


Mo. The power to remove public offi- 
cers is an incident of the sovereign 
power and is indispensable in obtain- 
ing administration of public affairs for 
greatest publie good.—State, on Inf. of 
eee v. Williams, 144. §.W.2d 


Pa.Com.Pl1. Appointed officers other 
than judges of courts of record and 
superintendent of public instruction 
may ‘be removed at the pleasure of the 
power by which they were appointed. 
—Hinkle vy. Borough of Kingston, 34 
Luz.L.Reg.Rep, 152. 

14' 
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Ariz. “Malfeasance’ as a ground for 
removal is doing that which an officer 
has no authority to do, and is positive- 
ly wrong or unlawful, whereas ‘“mis- 
feasance” by an officer is doing in a 
wrongful manner that which the law 
authorizes or requires him to do, and 
“nonfeasance” is the substantial fail- 
ure to perform duty, while ‘‘inefficien- 
cy” is the quality of being ineapable or 
indisposed to do the things required of 
encore ean v. Osborn, 115 P.2d 
Cal.App. The rule that public offi- 
cer is not responsible for acts or omis- 
sions of subordinates properly em- 
ployed by or under him, not in his 
private service, but as servants of the 
government, unless he ‘has directed 
such acts to be done, or has personal- 
ly cooperated therein, is well. estab- 
lished but applicable to liability for 
torts rather than to liability to remov- 
al for permitting violation of statute 


by subordinates.—O’Brien vy. Olson, 109 
P.2d ‘ 


When superior officers countenance 
tortious acts by permitting subordi- 
nate officers to violate repeatedly a 
statute specifically prohibiting such 
acts, whether knowledge of such prac- 
tice is actual or constructive, such con- 
duct may furnish grounds for removal 
of superior officers for unfitness or 
neglect of duty, even though they 
might not be personally liable for dam- 
ages for injuries sustained.—O’Brien 
y. Olson, 109 P.2d 

La. Where the cause specified in the 
law for removal from office is ‘‘mis- 
conduct in office’, misconduct sufficient 
to justify removal must be misconduct 
in the conduct of the office and not 
merely. personal misbehavior, but 
where the cause for removal is miscon- 
duct merely, removal may be made for 
misconduct not connected math the of- 
fice. Const1921, art. 9, §§ 1, 5.—Stan- 
ley v. Jones, 2 So.2d 45, 197 La. 627. 

“Misconduct in office” as ground for 
removal is synonymous with ‘‘misde- 
meanor in office’ and is broad enough 
to embrace any wilful malfeasance, 
misfeasance, or nonfeasance in office, 
but it does’ not necessarily imply cor- 
ruption or criminal intent, but em- 
braces any act involving moral turpi- 
tude which is contrary to justice, hon- 
esty, principles, or good morals if per- 
formed by virtue or authority of office: 
Soro v. Jones, 2 So.2d 45, 197 La. 

“Misdemeanor in office’ within con- 
stitutional provision that all state and 
district officers shall be liable to im- 
peachment for high crimes and mis- 
demeanors in office means ‘“‘misconduct 
in office’, and use of such expressions 
to describe one of the causes for im- 
peachment and removal does not neces- 
sarily exclude the use of the term 
gross misconduct for the same pur- 
pose. Const.1921, art. 9, § 1.—Stanley 
v. Jones, 2 So.2d 45, 197 La. 627. 

La.App. “ Incompetency” as a ground 
for suspension or removal of an officer 
must be one which has arisen since 
and did not exist at time of the election 
of the officer sought to be removed or 
suspended, and the defect under which 
the officer is laboring must be one that 
has made him unfit or unable to con- 
tinue to hold the office since the time 
he has assumed the discharge of his 
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duties, Const.1921, art. 9, 889 1=7.— 
State ex rel. DeBellevue y. Ledoux, 3 - 
So.2d 188. i t, 

Mo. Where Constitution prescribes 
causes for which and methods by which — 
an officer may be removed, such causeS 
and methods are exclusive and im- a: 
yey, prohibit Legislature from add- — 

ng to condition or extending the pen- 
alty to other cases.—State, on Inf. of 
McKittrick, v. Williams, 144 S.W.2d 


“Penalties” as used in constitutional 
provision authorizing General Assem- 
bly, in addition to other penalties, to 
provide for removal from office of v 
county, city, town and township offi- rae 
cers, on conviction of willful, comrupe ee 
or fraudulent violation or neglect of 
official duty, means punishments, fines, 
forfeitures, deprivation of some office 
or right for some offense, misconduct, 
misdemeanor, or delinquency. Mo.St. 
Ann.Const. art. 14, § 7.—State, on in 
of McKittrick, v. Williams, 144 S.W. 20 


98. 
The provision of Constitution author- 
izing General Assembly to provide for 


removal from office of county, | city, 
town and township officers, on ‘convic- 
tion of willful, corrupt or fraudulent 
violation or neglect of official duty, in 
addition to other penalties, means that — ‘i 
Legislature must provide for removal — 
of an officer on conviction, but leaves © ts 
question of other penalties solely with- 5 
in realm of legislative enactment. Mo. 
St.Ann.Const. art. 14, § 7.—State, on 
a of ope ieee vy. Williams, 144 Ss. 
W.2d i 
It is the policy of state that ofhects” ms . 
generally may be removed from office 
for misconduct in performance of du- 
ties of the office.—State, on Aya of Mc- 
Kittrick, v. Williams, 144 $.W.2d 98. 


Ariz. The phrase ‘non-partisan meres 
it basis” has acquired a distinct and 
well known meaning and its essentials 
are in substance that the appointment — 
of all employees who come under the ~ 
system should be made on the basis 
and as the result of open and compe- 
titive examinations arranged to deter- 
mine which of the applicants for the © 
position is best fitted to perform its — 
duties regardless of political affiliations — 
or past record and that once an em-— 
ployment is made removal from the 
position should be based only on unfit- 
ness for the work for one reason or 
another and not upon personal consid- 
Cea en posal y.' Sisk, 113: Pd vay 
860 sine 
The purpose and effect of the Smreritih ime 
system” is to take from the appoint- 
ing officer the right of arbitrary re- 
moval either directly or indirectly of 
an appointee which he would otherwise — 
have.—Donaldson v. Sisk, 113 P.2d 860. 


Cal. The emergency statutes, en- 
titling state civil service employees to ~ 
leaves of absence for military service _ 
and relating to resignation of county 
officers and employees to serve in ~ 
United States armed forces and their 
right to return to public service, show 
legislature’s policy to expedite and en- 
courage enlistment of public employees 
in such forces and insure restoration 
of their positions to them on return 
to Stose life. St.1940, 4th Hx.Sess., e. 
2, $116 255 Pol. Code, §§ 4026, 
4026.1 “to 4026.3, as added by St. 1941) 

—.—McCoy v. Board of Sup’rs of 
ios Angeles County, 114 P.2d 569. 


Cal.App. Petitioners who were dis- 
missed during their six months’ pro- 
bationary period from position of sen- 
ior interyiewer in division of employ- 
ment agencies, department of employ- 
ment of the Unemployment Reserves 
Commission, could not claim to be 
“permanent employees” on ground that 
during the six months of their em- 
ployment petitioners were required to 
perform work in excess of regular 
schedule of hours established by their 
employing authority. Gen.Laws 1937, 
Act 1404, §§ 122, 123.—Broyles vy. State 
Personnel Board, 108 P.2d 714, 

Cal.App. The purpose of civil serv- 
ice is to abolish the so-called spoils 
system, and to increase the efficiency 
of the service by assuring employees 
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of continuance in office regardless of 
what party may be in power.—Allen v. 
McKinley, 109 P.2d 429. 

Cal.App. A civil service probationer 
is entitled to have the statutory pro- 
eedure for dismissal strictly followed. 
St.1913, p. 1041, § 9.—Brown vy. State 
Personnel Board, 110 P.2d 497. 

Where dismissals of probationary 
employees were ineffective because of 
failure to file sufficient statements of 
reasons for dismissal, alleged fact that 
employees were dismissed for political 
.purposes was immaterial—Brown_ v. 
State Personnel Board, 110 P.2d 497. 

Cal.App. Notice served three days 
before expiration of probationary peri- 
od of personnel record officer of Na- 
tional Guard stating that his services 
would be terminated as of certain date 

_Mmore than three weeks after his tenure 
became permanent did not have the ef- 
fect of dismissing the officer ‘during 
probationary period’ as required by 
statute permitting probationer to be 
rejected by the appointing authority 
during the probationary period. St. 
1937, p. 2100, 122.—Wiles v. State 
Personnel Board of California, 111 P. 


_A notice of unsatisfactory work 
which specifically assumes to dismiss 
an employee at some future ‘time be- 
yond the probationary period does. not 
eonform to the Civil Service Act per- 
mitting appointing authority to reject 

_ any probationer ‘during probationary 
period”. St.1937, p. 2100, 122.— 
- Wiles v. State Personnel Board of Cali- 
fornia, 111 P.2d 928. 

Where personnel board exercised au- 
thority under Civil Service Act and fix- 
ed probationary period of an employee 

i at six months, and petitioner was ap- 
_- pointed to position of personnel record 
officer of National Guard on August 13, 
1938, his probationary service terminat- 
ed February 12, 1939, notwithstanding 
during six weeks petitioner was con- 
fined in hospital because of personal 
injuries, he performed only a portion 
of duties imposed upon him, and not- 
withstanding that three days before his 
probationary period expired he was 
served with notice that his term would 
expire at a specific date more than 

three weeks after his tenure became 
‘permanent, and he was entitled to rein- 
statement and compensation from time 


of his discharge. St.1937, pp. 2086, 
2088, 2099, 2100, 2102, 2106, §§ 10, 
35(a), 118, 122, 150, 173.—Wiles v. 


State Personnel Board of California, 
111 P.2d 928. 

Cal.App. Where public employees 
holding positions in civil service are 
discharging their duties under color 
of right, a person claiming to be en- 
titled to possession of position cannot 
maintain an action against the state 
or other governmental body for the 
emoluments of the office without first 
establishing his right to the position 
by direct proceedings.—Conover vy. 
Board of Equalization, 112 P:2d 341. 

Fla. Statutes requiring a hearing or 
opportunity to explain before removal 
of a civil service employee from office 
apply only where removal is for in- 
competency, misconduct, or other rea- 
son personal to the individual re- 
moved, and not where the removal is 
made in good faith from motives of 
economy or the office or position is 
in good faith abolished.—Arnold_ vy. 
State ex rel. Mallison, 2 So.2d 874. 

The full performance of all condi- 
tions established by the civil service 
5 law is an essential prerequisite to ju- 
risdiction of the removing body over 
subject matter of office, and, where 
there is no _ substantial , compliance 
with statutory procedure, an order of 
removal is a nullity.—Arnold v. State 
ex rel. Mallison, 2 So.2d 874, 

Md. The provision in reorganization 
act that persons under merit system 
should be unaffected by such act was 
not applicable to discharged State 
House watchman who never legally 
was in the merit system. Acts T9299, 
ec, 29, pt. 1, § 4; Code Pub.Gen.Laws 
1924, art. - bos, art, \64A, § i2i¢ 
Code 1939, art. 64A, § 25.—Ahlgren y, 
Cromwell, 17 A.2d 134. 
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The statute providing that persons 
affected by abolition of officers, boards, 
commissions, department, or other 
governmental agencies should retain 
their merit system status, was not ap- 
plicable to discharged State House 
watchman who never really was in the 
merit system. Acts 1939, c. 70, § 5; 
Code Pub.Gen.Laws 1924, art. 41, § 59; 
art..64A, § 2; Code 1939, art. 64A, § 
25.—Ahlgren vy. Cromwell, 17 A.2d 134. 
The failure of statutes taking out of 
merit system a large number of em- 
ployees, to name position of State 
House watchman, did not indicate an 
intention to retain watchman in the 
system, where watchman was never le- 
gally in the system. Acts 1939, c. 515; 
Code Pub.Gen.Laws 1924, art. 41, § 
59; art. 644A, § 2; Code 1939, art. 64A, 
facira aren y. Cromwell, 17 A.2d 


Mass. The state civil service laws 
are intended to protect an officer or 
employee from unjustified removal or 
suspension against his will, and they 
do not override will of officer or em- 
ployee.—Branche y. City of Fitchburg, 
29 N.H.2d 131. 

Mass. The civil service rule that no 
person appointed in the official or civil, 
or labor division shall be regarded as 
holding office, or employment in the 
classified public service until after a 
probationary period of six months, is 
valid, and during probation period, an 
employee, or appointee, may be dis- 
charged without notice or opportunity 
for hearing. G.L.(Ter.Ed.) ¢. 31, §§ 3 
(e), 43.—Gibney v. ,Mayor of Fall 
River, 29 N.H.2d 133. seas 

Mich. Civil service commission rule 

roviding that annual leave with pay 
Ba given employees in the classified 
service and that any employee who is 
separated from state service with leave 
untaken be compensated for unused 
portion of his annual leave allowance 
was within general policy of the Civil 
Service Act prior to its amendment in 
1939, and was within power of the 
commission to adopt. Pub.Acts 1937, 


No. 346, §§ 1, 18.—Ramey vy. State, 
296 N.W. 823, 296 Mich. 449. 
Minn. Under statute authorizing dis- 


charge of all. persons holding offices or 
employments in the classified service, 
until August 1, 1939, except as other- 
wise specifically provided, a proba- 
tioner employee in classified service 
who had been employed for more than 
five years could be discharged in June, 
1939, without cause, notwithstanding 
provisions for automatic civil service 
status for employees of five years’ serv- 
ice, subject to six months’ probation- 
ary period. Mason’s Minn.St.Supp. 
1940, §§ 254-57, 254-58(1, 3), 254-67(3), 
254-69.—State ex rel. Kunz v. Gravlin, 
293 N.W. 257. 


N.J.Sup. A sheriff has no preroga- 
tives not subject to the civil service 
law. N.J.S.A. 11:1-1 et seq.—Luker 
v. Civil Service Commission of New 
Jersey, 19 A.2d 325, 126 N.J.L. 229. 


N.J.Sup. The phrase, “except one 
created by the Constitution’, in stat- 
ute providing that exempt fireman, 
holding any office or position, except 
one created by the Constitution, shall 
continue therein during good behavior, 
must be given effect of parenthentical 
exception, complete in itself, from ap- 
plication of statute. N.J.S.A. 40:47-63, 
40 :47-64.—Greenfield v. Passaic Valley 
Sewerage Com’rs, 17 A.2d 489, 126 N. 
J.L. 171. 

Accusations formulated by House of 
Assembly under constitutional provi- 
sion for impeachment are not ‘‘written 
charges’ within statute prohibiting re- 
moval of exempt fireman from office 
except for good cause shown after fair 
hearing on written charges. N.J.S.A. 
40:47-68, 40:47-64; N.J.S.A.Const. art. 
5, par. 11; art. 6, § 3.—Greenfield vy. 
Passaic Valley Sewerage Com’rs, 17 A. 
2d 489, 126 N.J.L. 171. 

N.Y.App.Div. Where Board of Bsti- 
mate of City of New York made appro- 
priation for two assistant comparers in 
office of county register, rather than 
for three, as an abortive attempt to 
abolish one of the positions, position 
continued to exist and register’s act 
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in discharging the youngest assistant 
comparer in point of service was an 
“illegal removal’ so that, upon rein- 
statement, the discharged employee was 
entitled to receive the salary to which | 
he was entitled at time of discharge. 
Civil Service Law, § 22, subd. 2, and § 

23; Laws 1901, ce. 706, as amended.— 
Burke v. McGoldrick, 23 N.Y.S.2d 123, 
260 App.Div. 505. 

N.Y.App.Div. Under civil service 
rule governing suspension of em- 
ployees, each grade is a separate enti- 
ty for the purpose of determining se- 
niority. Civil Service Law, § 31.— 
Schwartz _v. Brandt, 24 N.Y.S.2d 885, 

261 App.Div. 83. 

Where assistant architects were 
classified in different’ grades on the 
basis of salaries received though all 
architects were doing the same kind 
of work, assistant architects of higher 
pay grade could be suspended due to 
lack of work, notwithstanding their 
seniority over assistant architects re- 
ceiving less pay. Civil Service Law, § 
31-—Schwartz v. Brandt, 24 N.Y.S.2d 
885, 261 App.Div. 83. 

N.Y.App.Div. The beginning of civil 
service employee’s service is the time 
of his “original appointment in the 
service” within statute providing that 
suspension of civil service employees. 
on abolition of position shall be made zi 
in inverse order of original appoint- 
ment in the service, even though em- 
ployee began his ‘service in a lower 
grade than the position abolished. 
Civil Service Law, § 31.—Eagan vy. Li- 
roe 28 N.Y.S.2d 116, 262 App.Div. 


Under statute providing that suspen- 
sion of civil service employees on 
abolition of position shall be made in - 
the inverse order of original appoint- 
ment in the service, abolition of gen- 
eral clerk’s position in office of clerk 
of county of Queens and her dismissal 
instead of abolition of position of one 
of two other general clerks in“ such 
office and the dismissal of one of them, 
were illegal, where general clerk’s orig- 
inal appointment antedated original ap- 
pointments of the other two general 
clerks, notwithstanding that general 
elerk’s original service began in a lower 
grade than original service of the other 
two general clerks. Civil Service Law, 
§§ 2, 31.—Hagan v. Livoti, 28 N.Y.S.2d 
116, 262 App.Div. 851.. 


N.Y.Sup. Where petitioner who stood 
fifteenth upon list of eligibles who 
might be appointed to the office of 
chief clerk at State Agricultural and 
Industrial School, which was _ estab- 
lished as result of civil service ex- 
amination, and who served as. chief 
clerk for more than three-month period, 
brought proceeding to compel rein- 
statement to the office, and answer set 
forth that all except two who stood 
ahead of petitioner refused to serve, 
but alleged that at least one of those 
did so under misapprehension that it 
was a temporary position, the affidavit 
of such party attached to the answer 
did not conclusively. establish the point, 
since petitioner was entitled to his 
day in court with opportunity of cross- 
cpa n atten. aly Practice Act, 

et seq.—Moreland y. Areson, 2 
N.Y.S.2d 309. Ba 

Where petitioner stood fifteenth up- 
on list of eligibles who might be ap- 
pointed to the office of chief clerk at 
State Agricultural and Industrial 
School, which was established ag re- 
sult of civil service examination, and 
received temporary appointment, but 
was discharged after serving for more 
than three-month period, and brought 
proceeding to compel reinstatement. 
wherein the answer set forth that ali 
except two who stood ahead of peti- 
tioner refused to serve but alleged that 
at least one of those did so under 
misapprehension that it was a tempo- 
rary position, if fact concerning the 
pariwipy cerns to serve was estab- 
ished in petitioner’s favor, the peti- 
tioner’s appointment, although  de- 
scribed as temporary, ripened into a 
permanent aRpoin mene Civil Service 

aw 9e.s ivil, Practice Act, § 1283 


et, seq.; Rules for Classified Civil 


i a tae r vat 
vic we 8, 

Yonsol. Laws, Book 9, Appendix.—More- 
~_Tandsv. Areson, 22 N.Y.S.2d°309, 9 7 
: Neither the Civil Service Law nor 
rules compelled appointing power to 
restore steward of State Agricultural 
and Industrial School, who was de- 
moted from the position of steward, 
to his former position as chief clerk 
unless the office of chief clerk was 
vacant.—Moreland y. Areson, 22 N.Y.S. 
2d 309. 

N.Y.Sup. Public employees in the 
competitive class who have obtained 
permanent positions as result of ex- 
amination under the Civil Service Law 
may not be discharged except upon 
the preferment of charges and _ as a 
result of delinquency determined aft- 
er notice and hearing. Civil Service 
Law, § 22 ese 2.—Marasco v. Morse, 


$ 


N.Y.Sup. The Civil Service Law may 
not be circumvented by employment of 
device that changes title of position 

~ while the character of employment re- 
mains the same, and fact that there 
may be a difference in some of the du- 
ties and a distinction in name only 
does not authorize public officials to 
ignore mandate of Constitution or of 
Civil Service Law. Civil Service Law, 
§ 1 et seq.; Const. art. 5, § 6—Welling 
v. Portfolio, 26 N.Y.S.2d 823. 

The appointing or governing power 
may not, under pretext of labeling a 
position with another name, disregard 
rights of eligibles and make other in- 
dividuals not entitled to civil service 
protection beneficiaries of their misdi- 
rected action. Civil Service Law, § 
et seq.; Const. art. 5, § 6.—Welling v. 
Portfolio, 26 N.Y.S.2d 823. 

N.Y.Sup. Where, because of necessity 
“of speed, appointments in newly creat- 
ed “Division of Placement and Unem- 
ployment Insurance’ were made from 
competitive eligible lists without regard 
to appointees’ positions on_ the lists, 
persons earlier appointed did not have 
right of seniority over later appointed 
persons having higher standing on the 
eligible lists, and hence suspensions of 

. such appointees must be made in the 
inverse order of their original standing 
on eligible lists. Civil Service Law, § 
31; Labor Law, § 500-et seq.—Tilles v. 
Department of Labor of State of New 
York, 27 N.Y.S.2d 2, 176 Mise. 575. 

N.Y.Sup. The State Transit Commis- 
sion was authorized to discontinue 
services of civil service employee for 
reasons of economy and because of 
lack of appropriation and, upon aboli- 
tion of his position, employee was not 

' entitled to reinstatement and was only 
entitled to have his name placed upon 

’ a state preferred list.—Felder y. Ful- 
len, 27 N.Y.S.2d 699. vie 

A provision of Civil Service Law au- 
thorizing transfers to similar positions 
in city service, but which was limited 
to persons appointed after competitive 
examination, did not apply to employee 
of State Transit Commission who was 
not appointed after a competitive ex- 
amination, but who sought transfer to 
city service after abolition of his for- 
mer position. Civil Service Law, § 16. 
—Felder v. Fullen, 27 N.Y.S.2d 699. 


The provision of Civil Service Law 
that person whose position has been 
abolished shall be placed upon _ pre- 
ferred list for that or similar positions 
did not authorize transfer to city serv- 
ice of employee of State Transit Com- 
mission whose position had been abol- 
ished for reasons of economy. Civil 
Service Law, § 31.—Felder v. Fullen, 27 
N-Y.S.2d 699. 

An employee of State Transit Com- 
mission whose position had been abol- 
ished for reasons of economy and who 
failed to show that he came within 
provisions of Civil Service Law or 
Public Service Law relating to transfer 
to new position upon abolition of old 
position or transfer of duties thereof 
was not entitled to transfer to New 
York City Board of Transportation, 
where transfer could not be made with- 
out ousting employees who had _ been 
continued in employment by board un- 
der mandate of the Wicks Law. Civil 
Service Law, §§ 16, 31; Public Service 
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Law, § 139; Laws 1939, ec. 927.— 
Felder v. Fullen, 27 N.Y.S.2d 699. | 
_N.Y.Sup. The holder of position in 
Transit Commission which was abol- 
ished for reasons of economy and lack 
of appropriation could not be reinstat- 
ed, and his only right was to have 
his name placed on preferred list by 
State Civil Service Commission, and he 
could compel Board of Transportation 
to appoint him if and when he could 
establish that there were vacancies and 
that there was a duty in law on Board 
to transfer him thereto. Civil Service 
Law, §§ 16, 31.—Bateman y. Fullen, 28 
N.Y.S.2d 230. 

The statute governing transfer of 
employees from Transit Commission to 
city agencies is “permissive” and not 
“mandatory” and does not confer on 
employee the right to demand and in- 
sist on transfer, but merely authorizes 
department heads, with approval of 
state and city civil service commissions, 
to make the transfers. Civil Service Law, 
as v. Fullen, 28 N.Y.S.2d 


Whether holder of positien in Trans- 
it Commission which was abolished for 
reasons of economy and lack of appro- 
priation had right to be transferred 
to New York City Board of Transpor- 
tation did not depend on_ seniority. 
Civil Service Law, § 16.—Bateman vy. 
Fullen, 28 N.Y.S.2d 230. 

“Transfers” of civil service employ- 
ees are voluntary matters which are 
made for mutual convenience’ of two 
departments of government and the 
employee who is being transferred. 
Civil Service Law, § 16.—Bateman v. 
Fullen, 28 N.Y.S.2d 230. 

“Seniority” means that when, as and 
if it is necessary for city or state 
agency to abolish a position, the per- 
son junior in service must be laid off 
pres to the person senior in service. 

ivil Service Law, § 31.—Bateman vy. 
Fullen, 28 N.Y.S.2d 230. 

The statute providing. that a person 
whose position has been abolished 
through no fault of his. own shall be 
placed on preferred li8t for the posi- 
tion last held by him, or any other 
position: having similar entrance re- 
quirements, did not give holder of po- 
sition in Transit Commission, which 
was abolished for reasons of economy 
and lack of appropriation, any right 
to transfer to New York City Board 
of Transportation. Civil Service Law, 
US avaitan Minccaatan y. Fullen, 28 N.Y.S.2d 

The statute providing that a person 
whose position has been abolished 
through no fault of his own shall be 
placed on preferred list for the posi- 
tion last held by him, or any other posi- 
tion having similar entrance require- 
ments, does not require that a person 
whose position in state civil service 
has been abolished for reasons of 
economy or otherwise without fault on 
his part shall be transferred to a sim- 
ilar position in civil service of city. 
Civil Service Law, § 31.—Bateman v, 
Fullen, 28 N.Y.S.2d 230. 


That persons junior in service to 
holder of position in Transit Commis- 
sion were transferred to New York 
City Board of Transportation about 
four months prior to time that holder 
was laid off due to abolition of his 
position for reasons of economy and 
lack of appropriation did not entitle 
holder to transfer to Board of Trans- 
portation, where it was not known at 
time of such transfers to Board of 
Transportation that any employee or 
group of employees would lose their 
positions in Transit Commission. Civ- 
il Service Law, § 16.—Bateman v. Full- 
en, 28 N.Y.S.2d 230. 


The statute relating to transfer of 
officers and employees of Transit Com- 
mission to Board of Transportation 
conferred no right of transfer on per- 
son whose position in Commission was 
abolished for reasons of economy and 
lack of appropriation, where no func- 
tion of Commission was transferred to 
Board of Transportation on unification. 
Public’ Service Law, 139.—Bateman 
v. Fullen, 28 N.Y.S.2d 230. 

N.Y.Sup. Separation from service un- 
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der the state civil service, caused by, 
resignation, cancels all priorities and 4 
rights. Civil Service Law, § 19.—Doer- : 
ing v. Hinriches, 29 N.Y.S.2d 832, 177 
Mise. 42. 3 +e 
Ohio. Public officers are allowed con- 
siderable leeway in the dismissal of BY 
civil service probationers. Gen.Code, § © 
486-13.—State ex rel. Stine v, Atkin- — 
son, 34 N.H.2d 207, 138 Ohio St. 217. ; 
Ohio. The appointment by State © 
Tax Commissioner of a deputy an Fae, 
commissioner in the unclassified vil A 
service, to whom was assigned full 
control and management of all branch ~~ 
offices in the department of taxation, 
was authorized by statute providing 
for appointment of five deputy tax 
commissioners, and such appointment — 
did not. constitute a mere device for. 
replacing the Cincinnati. branch office — 
superintendent of the Department of 4 
Taxation in the permanent classified — 
civil service, whose position was abol- 
ished as a result of such consolidation 
for the purpose of economy.. Gen. ° | 
Code, § 1464-3, subd. 11.—State ex rel. 
McGann vy. Hvatt, 35 N.H.2d 576, 138 


Ohio St. 421. fa 
Ohio App. Where relator on Septem- Bae 
ber 16, 1986, was appointed by De- ~ 
partment of Liquor Control to position — 
of clerk in state liquor store and re- 
ceived notice that services would be ~ 
terminated at close of business March 
22, 1939, but relator had not taken ~~ 
any examination before appointment, 
relator was never appointed under pro- 
visions of Civil Service Law so as to 
be entitled to restoration to position 
on ground that he was not rightfully 
dismissed from a provisional appoint- ~— 
ment, since, in order to consummate EASE. 
“provisional appointment”, it is mec- ~ 
essary that appointing officer nominate 
person to commission for noncompeti- ; 
tive examination, that commission cer.  _ 
tify such nominee as qualified after ex- 
amination, and that there be provi- 
sional appointment of nominee so cer- 
tified. en.Code, §§ 486-17, 486-17a.— By 
of 


State ex rel. Frick v. Ohio Department 
of Liquor Control, 32 N.H.2d 72. we 
Ohio App. The statutes providing for — 
civil service system establishes a defi- 
nite scheme for the examination, selec- — 
tion, appointment, retention or -dis-— 

charge of any civil service employee, 
and there are no exemptions from the 
provisions except as _ especially pre- 
scribed. Gen.Code, §§ 486-1 to 486- 
31,—State ex rel. Hanitch y. Taylor, 
33 N.E.2d 29. ‘ts f 

One appointed by Department of :: 
Liquor Control to position of inspec-— ne 
tor, who did not take examination pre- 44 
scribed by civil service provisions of . 
statute or receive his appointment 
through statutory activity of his ap- 
pointing officer, though he had ren- 
dered long and_ satisfactory service, 
was not a “provisional appointee” in fs 
the classified service, regardless of fact 
that more than 90 days had elapsed x6 
Since his original appointment, and 
hence was not entitled to writ of man- 
damus requiring director of liquor con- 
trol department to restore him to such 
position after his discharge therefrom. 
Gen.Code, §§ 486-1 to 486-381; §§ 486- 
17, 486-17a.—State ex rel. Hanitch y. 
Taylor, 33 N.H.2d 29. 
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Iowa. The state superintendent of 
printing has a. strictly “confidential 
relation” to the state printing board as 
appointing officer within terms of stat- 
utory exception to Soldiers’ Preference 
Law, and hence veteran appointed to 
such position as state superintend- 
ent of printing was not entitled to sol- 
diers’ preference. Code 1939, §§ 178 et 
seq., 182, 188, 2138, 215, 1159 et seq, 
1165.—Brown v. State Printing Board, 
296 N.W. 719. 

The term “confidential relation” is 
very broad and is not confined to any 
specific association of parties, but ap- 
plies generally to all persons who are 
associated by any relation of trust and 
confidence, and appointees to whom 
are delegated duties not merely clerical, 
but requiring skill, judgment, trust, 
and confidence, are regarded as holding 
a strictly “confidential relation” to ap- 
pointing officer or board, as affecting 


1939, §§ 1159 et seq., 1165.—Brown v. 
State Printing Board, 296 N.W. 719. 
The duties of state superintendent 
partake somewhat of those of a ‘“‘pri- 
vate secretary’ and also those of a 
“deputy”, but superintendent is more 
than a “private secretary” and prob- 
ably more than a ‘deputy’, within 
terms of statute excepting private sec- 
retaries and deputies of appointing of- 
fieers from soldiers’ preference. Code 
1939, §§ 178 et seq., 182, 183, 2138, 215, 
1159 et seq., 1165.—Brown v. State 
Printing Board, 296 N.W. 719. 

Iowa. A World War veteran had 


from civil service position;such as that 
of employee of, state highway commis- 
sion, without hearing, is entitled to 
restoration of his pay for period dur- 
ing which he was wrongfully deprived 
of position, as well as to reinstatement, 


so that his reinstatement does not ren- 
' der “moot” question of his right to 
back pay. Code: 1939, §§ 1159-1165 
1168, 5711.—McClinton vy. Melson, 297 


ing, district court’s order for payment 
of wages due plaintiff for period of 
his deprivation of employment was not 
erroneous as requiring double payment 
to plaintiff and one employed in his 
‘stead during such period. Code 1939, §$§ 
+ 1159-1165, 1168, 5711.—McClinton v. 
Melson, 297 N.W. 810, 230 Iowa. 340. 
The statute prohibiting removal of 
person granted  soldier’s preference 
from public position or employment 
without hearing, and giving him right 
to review by writ of certiorari, must be 
interpreted in light of purpose sought 
to be accomplished thereby, and 
dy afforded him thereby must be deem- 
. ed sufficient to permit him to secure re- 
lief to which he is entitled. Code 1939, 
~§ 1168.—McClinton v. Melson, 297 N.W. 
810, 230 Iowa 340, 
Mass. Civil service rule requiring 
six months’ probationary period before 
an appointment or employment is made 
permanent is valid, and during proba- 
- tionary period an appointee may be 
- discharged without notice and oppor- 
tunity for a hearing. G.L.(Ter.Hd.) ¢« 
81, § 438, and § 8, as amended by St. 
1939, c. 238, § 12, and _c. 498, 
~Younie vy. Doyle, 29 N.BE.2d 137. 
A disabled war veteran who was 
dismissed from his position in unem- 
ployment compensation division before 
expiration of his probationary period 
could not be considered as having been 
‘holding office or employment in the 
classified public service’, and hence 
his removal was valid, although others 
were continued to be employed in simi- 
lar positions who were appointed at 
the same time and from the same list 
as the veteran, and who were not dis- 
abled veterans. G.L.(TLer.Ed.) ¢c. 31, § 
~ 3, as amended by St.1939, c. 238, § 12, 
and c. 498, § 1; @ 31,-§ 23, as amend- 
j ed by St.1939, c 238, § 30; c. 23, §§ 
bf . 9I-9N, as amended by St.1939, ¢. 20. 
4 —Younie v. Doyle, 29 N.B.2d 137. 
; Minn. A war veteran, discharged as 
7 state employee in disabled war veterans’ 
y relief agency before effective date of 
civil service act, which repealed vet- 
erans’ preference act, but granted vet- 
erans employed by state permanent civil 
service status without robationary 
; period, had accrued Bene to contest 
© discharge as wrongful despite his lack 


of vested right in employment. Ma- 
son’s Minn.St.Supp.1940, §§ 254-51 et 
seq., 4368 to 4369-2; Laws 1937, Ex. 
: Sess., ec. 89, § 11.—State ex rel. Kane vy. 
Stassen, 294 N.W. 647. 

The proper procedure of war veteran, 
contesting his discharge as state em- 
ployee on ground of violation of vet- 
erans’ preference act after repeal there- 


wight to soldiers’ preference. Code 


in certiorari action to review discharge,” 


‘OFFICERS — 


of by civil service act, is to apply to 


state civil service board for declaration 


of status under civil service act. Ma- 
son’s Minn.St.Supp.1940, §§ 254-53, 
subd. (2) g, 254-54, subds. d, g.—State 
ex rel. Kane v. Stassen, 294 N.W. 647, 

Minn. The Soldiers’ Preference Act 
providing that no person holding a 
position by appointment or employ- 
ment in the state, counties, cities or 
towns, who is an honorably discharged 
soldier, shall be removed except for in- 
competency or misconduct, does not 
prescribe or require formal notice to 
the employer of the status of #n em- 
ployee under the act... Mason’s Minn. 
St.1927, § 4369.—State ex rel. Lund v. 
City of Bemidji, 295 N.W. 514. 

Under the Soldiers’ Preference Act 
providing that no person holding a 
position by appointment or employ- 
ment in the state, counties, cities or 
towns, who is an honorably discharged 
soldier, shall be removed except for in- 
competency or misconduct, it is suffi- 
cient if the officer or board having the 
power of appointment and removal nas 
knowledge of the preference rights of 
the employee at the time it attempts to 
remove him. Mason’s Minn.sSt.1927, § 
4369.—State ex rel. Lund v. City of 
Bemidji, 295 N.W. 514. 

Minn. The fact that mandamus pro- 
eeedings were commenced under the 
Veterans’ Preference Act for alleged 
wrongful discharges of state employees 
and trial was had before repeal of the 
statute by the Civil Service Act, would 
not prevent destruction of rights un- 
der the Veterans’ Preference Act, where 
repeal came before final judgment. Ma- 
son’s Minn.St.Supp.1940, §§ 4368, 4369- 
2; Laws 1939, ¢«. 441.—State ex rel. 
Butters v. Railroad and Warehouse 
Commission, 296 N.W. 906. 

The right of wrongfully discharged 
veterans to damages under the Veter- 
ans’ Preference Act was lost by repeal 
of the Veterans’ Preference Act by the 
act creating the Department of Civil 
Service after proceedings were brought 
but before final judgment. Mason’s 
Minn.St.Supp. 1940, §§ 43868, 4369-2; 
Laws 1939, c, 441._State ex rel. But- 
ters v. Railroad and Warehouse Com- 
mission, 296 N.W. 906. j j 

N.Y.App.Div. Where evidence estab- 
lished that prison guard who was an 
honorably discharged veteran of the 
World War, and who had qualified and 
had been appointed under the state civil 
service law, was intoxicated while on 
sentry duty, and guard was given a no- 
tice of hearing advising him of the 
preferment of charges against him and 
directing him to appear on a given day, 
and pursuant to notice a hearing was 
had before the warden, at which guard 
had full opportunity to testify, but at 
which his wife was not permitted to 
plead for leniency, section of the Civil 
Service Law dealing with removal of a 
veteran from a position, was properly 
observed. Civil Service Law, §§ 1 e 
seq., 22; Civil Practice Act, § 1283 et 
seq.—Smith vy. Lyons, 29 N.Y.S.2d 574, 
262 App.Div. 374, appeal denied 30 N. 
Y.S.2d 112, 262 App.Div. 976. 

N.Y.Sup. Where all positions in Mo- 
tor Vehicle Division of county clerk’s 
office, including two bearing title “la- 
borer’, were abolished, war veteran 
holding one of laborer’s positions could 
not compel county clerk to retain him 
by creating a vacancy for him by dis- 
pensing with the services of some oth- 
er laborer in office not a veteran or 
exempt. fireman. Vehicle and ‘Traffic 
Law, § 50, amended by Laws 1929, e¢. 
386 and Laws 1939, ¢c. 562 repealed 
and re-enacted by Laws 1939, c. 934; 
New York City Charter, § 68; Civil 
Service Law, § 22.—Pielsticker vy. Livo- 
ti, 24 N.Y.S.2d 195. 

The appointing power is not re- 

uired to discharge members of less 
avored classes in order to avoid ter- 
minating position of veterans or ex- 
empt _firemen.—Pielsticker v. Livoti, 
24 N.Y.S.2d 195, 

N.Y.Sup. The section of the Civil 
Service Law affording protection to a 
world war veteran from discharge ex- 
cept after a hearing on charges pre- 
ferred does not apply to one who has 
never taken a competitive or qualify- 


de ryt is RR “ie Sang vi 
ing examination for : ‘ 
clastiled pervicer one has_ Rex 
legally appointe Oo a position ir 
exempt elass. Civil Service Law, § 2 
—Smith v. Wynkoop, 25 N.Y.S.2d 45 
175 Mise. 645. i : 

N.Y.Sup. An honorably discharged — 
veteran whose civil service position was 
abolished for reasons.of economy was’ ~— 
entitled, for a reasonable period after 
such abolition, to appointment to va- 
eant position. which veteran was quali- 
fied to fill and to demand reinstate- 
ment or transfer to such position. Civil 
Service Law, § 22.—Bateman y. Fullen, 

28 N.Y.S.2d 230. ’ 

An honorably discharged veteran 
whose civil service position has been 
abolished for reasons of economy and 
who seeks appointment to vacant posi- 
tion which he is qualified to fill, has 
burden of proving existence of such a 
vacancy. Civil Service Law, 22.— 


ren 


Bateman v. Fullen, 28 N.Y.S.2d 230. 


An honorably discharged veteran, ‘ 
whose civil service position was abol- 
ished for reasons of economy and lack 
of appropriation, and who failed to 
show existence of vacant position 
which he was .qualified to fill, and 
whose name was placed on preferred 
list in accordance with statute, there- 
by received full measure of protection 
afforded him b Civil Service Law, 
and could not demand absolute trans- 
fer. Civil Service Law, §§ 22, F 
Bateman y. Fullen, 28 N.Y.S.2d 230. ~- 

A veteran whose position is abol- 
ished in his department for reasons of 
economy cannot require head of anoth- 
er department to remove incumbents 
from their positions, even though _ in- 
cumbents are junior in service to Vet- nif 
eran whose position is abolished. Civil 
Service Law, §§ 22, 31.—Bateman v. 
Fullen, 28 N.Y.S.2d 230. 

A veteran whose position in Transit 
Commission was abolished for reasons 
of economy and lack of appropriation 
could not require that New York City | 
Board of Transportation remove an in- 
eumbent from a similar position in or- 
der to create a vacancy for veteran, 
even though incumbent of such posi- 
tion was junior in service to veteran. 
Civil Service Law, §§ 22, 31.—Bateman 
v. Fullen, 28 N.Y.S.2d 0. 

Where veteran holding position in 
Transit Commission did not demand 
transfer to New York City Board of 
Transportation or to any other depart- 
ment: when transfers were made from 
Transit Commission to Board in May, 
1940, approximately four months prior 
to abolition of veteran’s position, and 
transfers were made in good faith, vet- 
eran seeking transfer to Board of 
Transportation after abolition of his 
position could not challenge such 
transfers, Civil Service Law, §§ 16, 22, 
or hrni ean v. Fullen, 28 N.Y.S.2d 

The transfer of persons junior in 
service to veteran, from Transit Com- 
mission to New York City Board of 
Transportation approximately four 
months prior to abolition of veteran’s 
position in Transit Commission for 
reasons of economy and lack of appro- 
priation, was not prejudicial to vet- 
eran seeking transfer to Board of 
Transportation after abolition of his 
position, where Board was under no 
duty to accept transfer of employees 
from Commission and could have filled 
such vacancies four months prior to 
abolition of veteran’s position from 
open competitive lists, by promotions, 
or by transfers from other depart- 
ments. Civil Service Law, §§ 16, 22 
ee ev. Fullen, 28 N.Y.8.2d 

A veteran whose position’ in Transit 
Commission was abolished for reasons 
of economy and lack of appropriation 
was not entitled as matter of statu- 
tory right to be transferred to New 
York City Board of ‘Transportation, 
but was relegated to whatever rights 
he might have under provision of Pub- 
lic Service Law relating to transfer of 
officers and employees of Transit Com- 
mission to Board of Transportation. 
Public Service Law, § 139.—Bateman y. 
Fullen, 28 N.Y.S.2d 230, ‘ 
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persons junior in service from Com- 


- mission’ to New York City Board of 


Transportation, serve notice on Board 
that veteran was entitled to transfer 
by reason of veteran’s status, and ap- 
later veter- 
an’s position was abolished for reasons 
of economy and lack of appropriation, 
veteran could not, after such abolition, 
obtain ouster of persons junior in 
service by virtue of veteran’s status. 
Civil Service Law, §§ 22, 31.—Bateman 
v. Fullen, 28 N.Y.S.2d 230. 
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Ala. Where a statute validly author- 
izes tribunal which appoints an oflicer 
without a fixed term to remove him at 
its discretion with or without cause, 
the tribunal is thereby made the sole 
judge of the need or propriety of doing 
so and notice of such intention is not 
necessary to the officers nor to others 
interested. Code 1923, § 10123.—Park- 
er v. Farish, 1 So.2d 596. 

Mass. Where statute imposing cer- 
tain duties on, and limiting powers of, 
the head of a department, county com- 
missioners, mayor, or selectmen, with 
respect to removal or discharge of 
members of retirement systems, ap- 
plies to any of the four systems, it 
restricts right of an officer or board 
by whom member is employed to dis- 
charge him, and notice of discharge 
and summary of facts relating thereto 
must be given by discharging board or 
officer to appropriate retirement board, 
and a discharge is void if retirement 
board finds that discharge will not be 
for good of the service. G.L.(Ter.Ed.) 
ec. 32, § 37C(2), as inserted by St.1938, 
C2 ASO S -§ 4254: Gi Gd, 41.—Davis Vv. 
School Committee of Somerville, 30 N. 
E.2d 401, 307 Mass. 354 
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Ala. Where the power to remove an 
officer is for cause, there must be no- 
tice and a hearing and .evidence taken 
and acted on.—Parker v. Farish, 1 So. 
2d 596. 

Cal.App. In investigations of charg- 
es against officers whose removal is 
sought, the judicial tribunal or officer, 
like a trial jury, has exclusive prov- 
ince of determining credibility of wit- 
nesses and weight and sufficiency of 
their evidence, and reviewing court 
may not interfere with that province. 
Pen.Code, § 681; Const. art. 10, § 1 
O’Brien v. Olson, 109 P.2d 8. 

Cal.App. Dismissal of probationary 
employee is not effected unless writ- 
ten reasons for dismissal are filed with 
the personnel board within the proba- 
tionary period. St.1913, p. 1041, § 9. 
—Brown v. State Personnel Board, 110 
P.2d 497. 

Dismissals of probationary em- 
ployees were invalid where reports of 
separation containing reason for dis- 
missals were filed with personnel 
board more than six months after ap- 
pointments of such employees, irre- 
pare of custom of board of equal- 
ization in filing such reports after ex- 

St. 
State 


piration of probationary period. 
LOTS pave O04) 9.—Brown y. 
Personnel Board, 110 P.2d 497. 


The statement ‘services unsatisfac- 
tory’? was not a statement of “reason” 
for dismissal within terms of statute 
requiring filing of statement of reasons 
for dismissal of probationary em- 
ployee. St.1913, p. 1041, § 9.—Brown 
v. State Personnel Board, 110 P.2d 
497. 

Under statute requiring reasons for 
dismissal of probationary employees to 
be filed, probationer’s failure with re- 
spect to conduct, capacity, integrity, 
or moral responsibility, as ground for 
dismissal under rule of personnel 
board, should be described in_ lan- 
guage intelligible to a man of ordinary 


understanding, St.1913, p. 1041, § 9. 
—Brown y. State Personnel Board, 110 
P.2d 497. 


In amended rule of personnel board 
requiring thorough investigation, to 
determine whether probationary em- 
ployee is fully qualified for permanent 
civil service status, the language used, 
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yn did not, at time of transfer of. 


including the word “determine”, indi- 
eates that appointing power is not 
clothed with authority to act arbitrar- 
ily or capriciously, but that its in- 
vestigation is akin to that of any fact- 
finding tribunal, and must be reported 
to personnel board at the end of sec- 
ond and fourth months of probationary 
period, so as to circumvent arbitrary 
removal for reasons other than lack 
of the qualities preseribed.—Brown v. 
State Personnel Board, 110 P.2d 497. 

The mere fact that rule of personnel 
board, before amendment, required 
only a want of capacity or conduct to 
satisfy discretion of appointing power 
in dismissing probationary employee, 
did not relieve appointing power of 
statutory obligation to state reasons 
for dismissal in report, and statement 
“unsatisfactory services’? was insuffi- 
cient. St.1913, p. 1041, § 9.—Brown 
a State Personnel Board, 110 P.2d 


A dismissal of probationary em- 
ployee did not fail because of discrep- 
ancy in name of his position as recited 
in separation report, in that position 
was given its former name.—Brown v. 
State Personnel Board, 110 P.2d 497. 

Cal.App. Under constitutional and 
statutory provisions authorizing per- 
sonnel board to adopt rules of proce- 
dure for suspension and dismissal of 
state civil service employees and de- 
claring that an employee may be laid 
off only with approval of the board, 
the executive officer appointed by the 
board may not suspend or place any 
employee on the lay-off list without 
first obtaining consent of the board 
therefor. St.1933, p. 712, § 14a; Const. 
art. 24, § 2(b, ce), 3(a).—Pohle vy. Chris- 
tian, 111 P.2d 670. 

Property auditor in the Department 
of Finance could not be suspended in 
interest of economy and _ placed on 
lay-off list by Director of Finance with- 
out approval of personnel board, and 
was entitled to restoration of posi- 
tion and payment of minimum compen- 
sation from date of lay-off, together 
with pay for accumulated vacation 
time to which he was entitled. St.1933, 
§ 14a; Const. art. 24, §§ 2 
i v. Christian, 111 


Cal.App. Record of proceedings for 
dismissal of captain in highway patrol 
held to show sufficient observance of 
statutory requirements. Pol.Code, § 
360c(m-o); Vehicle Code, § 802, St. 
1935, p. 247%; St.1929, p. 252, § 14.+- 
Pacheco v. Clark, 112 P.2d 67. 


N.J.Sup. Evidence supported  deci- 
sion of state Civil Service Commission 
upholding action of State Board of 
Children’s Guardians dismissing prose- 
eutrix from her civil service position 
of social investigator for dereliction of 
duty. N.J.S.A. 11:15-6.—Leopold  v. 
Civil Service Commission of New Jer- 
sey, 20 A.2d 612, 126 N.J.L. 613. 

The use of the word “affirms”, rather 
than word “approves”, in decision of 
state Civil Service Commission uphold- 
ing action of State Board of Children’s 
Guardians dismissing prosecutrix from 
her civil service position of social in- 
vestigator for dereliction of duty, did 
not render commission’s decision erro- 
neous, under statute providing that 
commission’s decision should state 
whether removal of employee was ap- 
proved, since word “affirms’’, as used, 
had substantially same pea as 
word “approves”. N.J.S.A. 11:15-6.— 
Leopold v. Civil Service Commission of 
NOY Jersey, 20 A.2d 612, 126 N.J.L. 

N.Y.Sup. In charge against em- 
ployee of state department time and 
place of alleged improper acts should 
be at least approximately stated and 
the time or things upon or between 
which offenses are alleged to have oc- 
curred should be stated within reason- 
able limits, so that the employee may 
be apprised with reasonable certainty 
of what he must prepare to meet.— 
Blum v. Connelly, 24 N.Y.S.2d 175. 

The charges against employee re- 
moved from his position as traveling 
pay roll auditor with State Insurance 


we Dgey7g 


‘Fund were reasonably definite regard- 


ing time and place of acts or omission | 
to act by the employee.—Blum v. Con- — 
nelly, 24 N.Y.S.2d 175. j ; i 

On removal of an employee from his 
position as traveling pay roll auditor 
with the State Insurance Fund, the 
grant of a hearing by the State Insur-, 
ance Fund was not necessary and was ~ 
an indulgence and favor to the em- — 
plos gee ania v. Connelly, 24 N.Y.S.2d 


Ohio. Where, on last day of pro- AN 
bationary period of claims examiner — 
in office of Bureau of Unemployment ~— 
Compensation, the office manager, act- 
ing for the administrator in his ab- — 
sence, notified the claims examiner of 


his dismissal and informed Civil Serv- 
ice Commission that the claims exam- 
iner was dismissed on ground that he 
had failed in responsibility, the dis- 
missal and notification to the Civil 


Service Commission were approved and 
ratified by the administrator, and the 
commission sanctioned the removal, the  —__ 
employee was properly removed and oo OY 
was not entitled to writ of mandamus 
to compel reinstatement. Gen.Code, §§ ie 
486-13, 12283.—State ex rel. Stine v. Ne 


et outees 34 N.H.2d 207, 138 Ohio St. 


Pa.Com.Pl. “Lack of work’ is not a — 
charge of misconduct that admits of ~ 
specification and therefore carries no © 
requirements of 


its action and there was no abuse of 
discretion. In such a case the court 
has no authority to substitute its dis- 
cretion for that of the director of the — 
department.—Robinson v. Roessing, 89 — 
P.L.J. 397. oi ae 
§ 173 ; f 

Cal.App. Where petitioners, who. 
were dismissed from position of senior — 
interviewer in division of employment — 
agencies, department of employment of 
the Unemployment Reserves Commis- — 
sion, appealed to State Personnel 
Board, and board investigated petition- — 
ers’ performance reports, and rendered — 
decision that petitioners were lawfully  __ 
rejected during their probationary pe- 
riods of employment, board’s decision 
was final. Gen.Laws 1937, Act 1404, © 
§§ 122, 123, 141, 142.—Broyles v. State 
Personnel Board, 108 P.2d 714. 

Cal.App. In investigations of charg- 
es against officers whose removal is 
sought, the judicial tribunal or officer, 
like a trial jury, has exclusive prov- 
ince of determining credibility of wit- 
nesses and weight and sufficiency of 
their evidence, and reviewing court 
may not interfere with that» province. és: 
Pen.Code, § 681; Const. art. 10, § 1— © 
O’Brien v. Olson, 109 P.2d 8. q 


Courts are very reluctant to inter- 
fere with governor’s action in remoy- ' 
ing a public officer where there is any © 
evidence to support the charges, either " 
by direct testimony or from reason-- < 
able inferences which may be drawn - 


from the evidence adduced. Const. 
heal § 1.—O’Brien v. Olson, 109 P. 


Courts may not question the motive 
of a governor in removing a public 
officer in absence of clear proof of ul- 
terior purpose of governor. Const. art. 
10, § 1—O’Brien v. Olson, 109 P.2d 8, 

Cal.App. The statute providing that 
one holding position under Civil Serv- 
ice Act may be “restored to his posi- 
tion’ merely grants power to restore 
one who has been suspended pending 
a hearing, and does not imply intent to 
give the civil service commission pow- 
er to review its own decision removing 
one from his position. St.1937, p. 2112, 
§ 244.—Pacheco v. Clark, 112 P.2d 67. 

N.Y.Sup. In proceeding to review 
and annul a determination removing 
employee from his position as travel- 
ing pay roll auditor with the State 
Insurance Fund, province of court is 
restricted to questions of compliance 
of the presentation of the charges in 
accord with statute and whether charg- 
es are of a serious and substantial na- 
ture.—Blum y. Connelly, 24 N.Y.S.2d 
175. 


z 


Bas 
2 


; 


AY 


Pad i: 


Lr 


& 


i ee ae oe 


av) 


statutory duty 


§ 173 


Ohio. At time of enactment. of stat-— 


ute relating to appeal by discharged 
officer, the word ‘‘appeal’” had a long- 
established and well-known meaning 
and application, and connoted a _hear- 
ing de noyo. Gen.Code, § 486-17a.— 
Kearns vy. Sherrill, 30 N.E.2d 805, 137 

- Ohio St. 468, affirming 27 N.H.2d 407, 
63 Ohio App. 533 


175 

N.Y.Sup. Under Civil Service Law, 
courts would not review discretion of 
superintendent of State Agricultural 
and Industrial School in discharging 
steward without a hearing at end of 
probationary period of three months if 
the discretion was exercised in good 
faith. State Charities Law, § 55; Civil 
Service Law, § 9; Rules for Classified 
Civil Service, rule 12, McKinney Consol. 
Laws, Book 9, Appendix.—Marasco V. 
| Morse, 22 N.Y,S.2d 315. , 
hat superintendent of State Agri- 
cultural and Industrial School was 
influenced by State Department of So- 
cial Welfare in discharging steward 
without a hearing at end of proba- 
tionary term of three months, and was 
motivated by a desire to promote har- 
mony between new superintendent to 
be appointed and the steward, did not 
‘show that superintendent acted in bad 
faith or that he was.deprived of free 
will so as to warrant review of his 
discretion by court, since welfare de- 
partment had no power to control su- 
erintendent’s discretion and he would 
be presumed to have performed his 
in absence of facts 
sufficient to show exercise of undue in- 
fluence. State Charitiees Law, § 55; 
Civil Service Law, 9; Rules for 
Classified Civil Service, rule 12, Mce- 
Kinney Consol.Laws, Book 9, Appen- 
Re aTasce v. Morse, 22 N.Y.S.2d 
Notwithstanding provisions of Civil 
Service Law and civil service rule re- 
lating to appointments from residents 
of judicial district including the lo- 
-eality, and provision relating to pro- 
motions, which provisions are directory 


only, court could not disturb appoint- 


ing officer’s discretion in discharging, 
without a hearing at end of proba- 
tionary term, steward at State Agri- 
cultural and Industrial School who 
stood second upon eligible list and 
was the only one of the three persons 
at head of eligible list who resided in 


the judicial district. Civil Service 
Law, §§ 9, 14; Rules for Classified 
- Civil Service, rule 4, subd. 4, rule 8, 


subd. 1, rule 12, McKinney Consol. 
Laws, Book 9, Appendix.—Marasco vy. 
Morse, 22. N.Y.S.2d 315. 


§ 178 

La. The phrase “specifying the 
charges”, within constitutional provi- 
sion relating to institution of suit to 
remove an officer on written request, 
specifying the charges, of citizens and 
taxpayers, means stating specifically 
which charge or charges. shall be 
brought among those enumerated in 
eonstitutional provision making state 
and district officers liable to impeach- 
ment. Const.1921, art. 9, §§ 1, 6.— 
In re Perez, 1 So.2d 537, 197 La. 334. 

Citizens and taxpayers who sign pe- 
tition requesting attorney general or 
district attorney to institute suit to re- 
move an officer make themselves liable 
jointly and in solido for all costs of 
suit and perhaps for an attorney’s fee 
if judgment goes in favor of defend- 
ant. Act No. 135 of 1880, § 10; Const. 
1921, art. 9, §§ 6, 7, par. 3.—In re 
Perez, 1 ‘So.2d 537, 197 La. 334. 

§ 210 

Cal.App. Where personnel record of- 
ficer of National Guard was improperly 
removed from his position after termi- 
nation of his probationary service, the 
fact that the particular classification of 
personnel record officer had been abol- 
ished or reclassified after the officer’s 
discharge did not defeat his right to 
reinstatement with compensation from 
date of discharge, where the particu- 
lar work which he was performing was 
being done under a different classifi- 
cation, S$t.1937, p. 2098, § 64.—Wiles v, 
State Personnel Board of California, 
111 P.2d 928. 
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Cal.App. Where petitioners who had © 


been appointed to position of senior 
interviewer:in division of employment 
agencies, department of employment of 
the Unemployment Reserves Commis- 
sion, were dismissed by commission 
during petitioners’ six months’ proba- 
tionary period, the State Personnel 
Board did not have power to reinstate 
petitioners in their former positions. 
Gen.Laws 1937, Act 1404, §§ 122, 123. 
—Broyles y. State Personnel Board, 108 
P.2a' (14. yy 

Under the State Civil Service Act, 
after an investigation of reasons for 
rejection of a probationary employee, 
the State Personnel Board has power 
to restore employee to eligible list for 
certification to another position, but 
board cannot order that employee be 
reinstated to position held during pro- 
bationary period. Gen.Laws 1937, Act 


1404, §§ 122, 123.—Broyles v. State 
Personnel Board, 108 P.2d 714. 
N.J.Sup. Application for certiorari 


to review portion of civil service com- 
mission order directing reinstatement 
of applicant as purchasing agent for 
board of chosen freeholders of Camden 
County with a compensation of at least 
$1,000 per year, on ground that ap- 
plicant’s salary prior to abolition of 
position had been $3,000 per annum 
and that commission could not fix sal- 
ary at a lower sum would be denied 
Since order did not fix salary or direct 
board to fix salary at less than there- 
tofore received and until salary was in 
fact changed by the board, applicant 
suffered no harm.—McNulty vy. Camden 
County, 17 A.2d 86, 125 N.J.L. 523. 

N.Y. A position is not effectively 
abolished where a person not appoint- 
ed in accordance with provisions of 
Civil Service Law is employed to 
paroles duties formerly performed by 
older of position, and the holder of 
such a position who has been sus- 
pended because no appropriation has 
been made for payment of salary at- 
tached to position is entitled to re- 
instatement in the same or a similar 
position, at least from the date where, 
it appears, his salary ean be paid 
without. appropriation of additional 
money. Civil Service Law, § 1 et seq. 
—Folkes v. Hushion, 29 N.E.2d 76, 
283 N.Y. 5386, affirming 16 N.Y.S.2d 
755, 258 App.Div. 924, 1069. 

N.Y.App.Div. Where assistant archi- 
tects doing substantially the same 
work were classified according to the 
salaries received and assistant archi- 
tects receiving higher salaries were 
suspended until Legislature _ reclassi- 
fied assistant architects and placed 
them in the same _ grade, architects 
who were suspended before the reclas- 
sification because of being in the grade 
receiving higher salaries, notwithstand- 
ing seniority over subsequently ap- 
pointed architects receiving less sala- 
ries, were entitled because of priority 
right to appointment after reclassifi- 
cation notwithstanding suspension, 
where suspension did not exceed life 
of preferred list under statute. Civil 
Service Law, § 31; Laws 1937, c. 859, 
§§ 7, 8, 9 amending Civil Service Law, 
§ 40 et seq.—Schwartz v. Brandt, 24 N. 
Y.S.2d 885, 261 App.Div. 83. 

N.Y.Sup. A suspended civil service 
employee may be reinstated without 
re-examination only when the entrance 
requirements to position from which 
he has been suspended and the en- 
trance requirements to position to 
which he aspires are the same or sim- 
ilar. Civil Service Law, § 31.—Mac- 
Culloch v. Maloy, 24 N.Y.S.2d 526. 

Wis. In mandamus proceeding 
against Conservation Commission to 
compel commission to restore petition- 
er to his position as senior deputy 
conservation warden, where bureau of 
personnel had conducted hearing and 
ordered reinstatement, the commission 


was not entitled to a retrial in circuit . 


court of charges upon which bureau 
of personnel had acted, and findings 
and order of the bureau were not Fe 
ject to collateral attack or review by 
the courts, St.1939, § 16.24(1) (a).— 
State ex rel. Fess vy. MacKenzie, 296 
N.W. 61, 236 Wis, 602. 
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Colo. Provision of statute, which — 
created the real estate brokers board, — 
giving power to appoint members of 
the board to governor, was not implied- 
ly- repealed by Administrative Code 
Bill which created a department of 
state with the secretary of state as 
its chief executive officer and placed 
the real estate board in one division 
of that department, but which did not~ 
change in any degree either the duties 
of the board or the duties of the sec- 
retary of state with respect to super- 
vision or control of real estate brokers, 
and therefore member appointed by 
governor was entitled to judgment in 
quo warranto proceeding against mem- 
ber appointed by secretary of state. 
735 CS.A. c. 3, §§ 5, 6, 15, subds. 1, 2, 
par. 0; ¢. 15, § 30; Const. art. 12, § 
13.—People ex rel. Wade v. Downen, 
108 P.2d 224, 106 Colo. 557. 

La.App. Possession of an office may 
not be coequally nor coextensively held 
by-two opposing officers or boards, and 
the right of one must be legally su- 
perior to the other, and whether such 
possession is physical or civil is im- © 
material, either character of posses- 
sion being sufficient to warrant posses- 
sor in a decision to hold and protect 
his possession and in resisting efforts | 
of an opponent to disturb him in 
peaceful enjoyment thereof.—McCollis- 
ter v. Police Jury of Sabine Parish, 
197 So. 303, followed in Tatum _ vy. 
Police Jury of Sabine Parish, 197 So. 
307, rehearing denied | McCollister |v. 
Eee Jury of Sabine Parish, 197 So. 


§ 215 

Ky. The rule that one who under- 
takes to recover an office must not only 
allege, but, if necessary, prove his 
eligibility to hold the office, does not 
apply to personal characteristics.—Cal- 
Bee at Brown, 142 S8.W.2d 675, 283 Ky. 

Ky. Title to an office cannot be tried 
in equity aided by an injunction.—Say- 
lor v. Rock Castle County Board of 
Pena? 149 S.W.2d 770, 286 Ky. 
63. ; 

La. A de jure officer cannot oust a 
de facto officer by means of an in- 
junction, but must resort to an intru- 
sion-into-office suit, whereas a de facto 
officer, may proceed by injunction 
against an outsider claiming the office, . 
but is not entitled to the injunction un- 
less he proves his title to the office— 
rae, v. Jones, 1 So.2d 65, 197 La. 


La.App. When _ peaceful enjoyment 
and possession of one. legally holding 
an office is disturbed by force or other- 
wise by another who claims title there- 
to, resort to injunctive relief is open 
to him to protect his possession and 
enjoyment.—McCollister v. Police Jury 
of Sabine Parish, 197 So. 303, followed 
in Tatum vy. Police Jury of Sabtne 
Parish, 197 So, 307, rehearing denied 
McCollister vy. Police Jury of Sabine 
Parish, 197 So. 661. ‘ 

La.App. The propriety of testing 
relative claims to an office addresses 
itself to claimant out of possession, and 
such test cannot be made collaterally, 
but must be done through an intrusion 
into office action instituted against 
claimant in possession, whose status is 
that of a ‘‘de facto officer.’”—MceCollis- 
ter v. Police Jury of Sabine Parish, 
197 So. 303, followed in Tatum y., 
Police Jury of Sabine Parish, 197 So. 
307, rehearing denied McCollister y. 
ees Jury of Sabine Parish, 197 So. 


§ 221 
Ky. An individual seeking to recover 
an office must allege and prove his 
eligibility —Saylor v. Rock Castle Coun- 
ty Board of Education, 149 S.W.2d 770, 
286 Ky. 63. 


A petition alleging that action of 
county board of education in removing 
plaintiff as a member was arbitrary 
and that person appointed by board to 
fill vacancy was a usurper, and pray- 
ing that. plaintiff’s removal and other 
person’s appointment be adjudged il- 
legal, that other person be enjoined 
from molesting plaintiff in performance 


of office, and that board be enjoined 
from recognizing other person as a 
member, showed that object of action 
was to try title to office and recover 
possession thereof, and plaintiff could 
not, by adopting a form of action in 
which the relief sought was not obtain- 
able, escape the necessity of alleging 
and proving his eligibility to hold the 
office. Ky.St. §§ 4399-22, 4399-29, 4399- 
30.—Saylor v. Rock Castle County 
Board of Education, 149 S.W.2d 770, 
286 Ky. 68. 

A person seeking to try title to an 
office and to recover possession thereof 
must recover, if at all, on the strength 
of his own title, and not on the weak- 
ness of the title of the person in pos- 
session of the office—Saylor v. Rock 
~ Castle County Board of Education, 149 
S.W.2d 770, 286 Ky. 68. 

La. A de jure officer cannot oust a 
de facto officer by means of an injunc- 
tion but must resort to an intrusion- 
into-office suit, whereas a de facto of- 
ficer may proceed by injunction against 
an outsider claiming the office, but is 
not entitled to the injunction unless he 
proves. his title to the office—Guillory 
vy. Jones, 1 So.2d 65, 197 La. 165. 

§ 227 


La. In suit for possession of office 
under intrusion-into-office statute, 
where plaintiff or relator exhibits ap- 
parently valid muniment of title, such 
as commission from Governor, defend- 
ant must show his right to remain in 
office until rightful successor demands 
possession thereof and after doing so 
has right to inouire into legality of 
such muniment and require plaintiff 
or relator to establish his right to of- 
fice. Act No. 102 of 1928; Const.1921, 
art. 19, § 6.—State ex rel. Williams 
vy. Cage, 199 So. 209, 196 La. 341. 


§ 233 

Ala.App. A charge fixed by statute 
for service performed by officer is not 
a “fee,” but a ‘tax,’ where object 
thereof is to provide general revenue, 
rather than to compensate officer, and 
amount thereof has no relation to value 
of his services and is eventually paid 
into treasury of governmental branch 
whose officers collect it.—State v. 
Montevallo Coal Mining Co., 197 So. 82, 
certiorari denied 197 So. 87. 

Cal. Unless contrary intention plain- 
ly appears in law creating pension, 
persons having a pensionable status are 
entitled to receive any increase of bene- 
fits which may be provided.—Sweesy v. 
Los Angeles County Peace _ Officers’ 
Retirement Board, 110 P.2d 37, prior 
opinion 101 P.2d 732. 

Provisions creating a pension system 
ean properly have a retroactive opera- 
tion, if such intention clearly appears. 
—Sweesy v. Los Angeles County Peace 
Officers’ Retirement Board, 110 P.2d 
37, prior opinion 101 P.2d 732. 

That a “pension” would be a “gratui- 
ty’ in one case does not mean that it 
would also be a “gratuity”? in another, 
—Sweesy v. Los Angeles County Peace 
Officers’ Retirement Board, 110 P.2d 37, 
prior opinion 101 P.2d 732, 

Cal.App. Fees and compensation of 
public officers are of statutory origin, 
and they may be collected and retained 
only when they are specifically provid- 
ed by law.—Marin County v. Messner, 
108 P.2d 74, subsequent opinion 112 
PH dT 31; 

The laws granting fees and compen- 
sation to public officers should be 
strictly construed in favor of the gov- 
ernment, and, where ambiguity arises 
and the enactment admits of two inter- 
pretations, the rule of strict construc- 
tion in favor of the government must 
be applied.—Marin County v. Messner, 


108 P.2d 74, subsequent opinion 112 
P.2d 731. ; 
Cal.App. A “salary’’? is an incident 


to an office or employment, and at 
common law, the salary annexed to a 
public office is incident to the title to 
the office.—Conover v. Board of Equali- 
zation, 112 P.2d 341. 

Cal.App. Laws. granting fees and 
compensation to public officers should 
be strictly construed in favor of gov- 
ernment, and where ambiguity arises 
and the enactment admits of two inter- 
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pretations, the rule of strict construc- 
tion in favor of government must be 
applied.—Marin County v. Messner, 112 
P.2d 731, prior opinion 108 P.2d 74. 

Ind.App. A salary is an incident of 
an office only when such salary is pro- 
vided for by law.—City of East Chi- 
cago, Ind., v. Seuberli, 31 N.H.2d 71. 

An officer is only entitled to fees al- 
lowed by. statute, and before an al- 
lowance is made to him, he must point 
out particular statute authorizing the 
allowance.—City of East Chicago, Ind., 
v. Seuberli, 31 N.H.2d 71. 

Iowa. Allowances paid to public em- 
ployees from retirement funds, in part 
maintained by them, are not pure 
“pensions”, ‘gratuities’, or ‘‘bounties’’, 
but are given in consideration of serv- 
ices which were not fully recompensed 
when rendered.—Talbott v. Independent 
School Dist. of Des Moines, 299 N.W. 
556, 230 Iowa 949. 

Ky. Although acts of a de facto of- 
ficer are valid as to third persons, de 
facto officer cannot himself acquire 
rights based upon his defective title, 
and he cannot maintain an action to 
recover salary, fees, or other compensa- 
tion attached to the office.—Cottongim 
Te Scena 142 S.W.2d 171, 283 Ky. 


Ky. Public officers are entitled to 
payment of their fees for salaries, and 
it is duty of legislative body upon 
which rests responsibility to provide 
money therefor and of disbursing of- 
ficers to recognize the preference and 
priority of such claims.—Tatbott  v. 
Burke, 152 S.W.2d 586, 287. Ky. 187. 

Mass. The Legislature may create a 
public office other than one created by 
the Constitution, provide for the elec- 
tion or appointment of its incumbents, 
establish and modify from time to time 
its tenure, compensation and _ duties 
and abolish the office as the public in- 
terest may require, and similar power 
may be conferred upon cities in refer- 
ence to municipal offices——Cullen  v. 
apse of City of Newton, 32 N.E.2d 


Mo. Generally, officials may not re- 
ceive compensation in addition to that 
authorized by law.—Rinehart v. Howell 
County, 153 S.W.2d 381. 

N.Y.App.Div. The provision of Civil 
Service Law that any amount payable 
under Workmen’s Compensation Law 
shall be offset against pensions paya- 
ble under Civil Service Law does not 
manifest intent that workmen’s com- 
pensation shall be offset against an- 
nuity payable under Civil Service Law 
from employee’s own accumulated con- 
tributions, but rather that award of 
compensation will reduce only pension 
portion of employee’s retirement allow- 
ance and leave his annuity unimpaired. 
Civil Service Law, §§ 62, 68, subd. 1, § 
67, as amended by Laws 1925, c. 669; 
Workmen’s Compensation Law, § 1 et 
seq.—Dalton v. City of Yonkers, 29 
N.Y.S.2d 42, 262-App.Div. 321, reargu- 
ment denied 30 N.Y¥.S.2d 112, 262 App. 
Div. 976. 

The purpose of provision of Civil 
Service Law that any amount payable 
under Workmen’s Compensation Law 
shall be offset against pensions paya- 
ble thereunder is to avoid double pay- 
ment by state or one of its municipali- 
ties for same disablement. Civil Serv- 
ice Law, § 67, as amended by Laws 
1925, ec. 669.—Dalton v. City of Yon- 
kers, 29 N.Y.S.2d 42, 262 App.Div. 
321, reargument denied 30 N.Y.S.2d 
112, 262 App.Div. 976. 

N.Y.Sup. Payments to a public of- 
ficial from public funds must rest upon 
statutory authority and all doubts as 
to legality of such payments must ‘be 
resolved in favor of the public.—Ehlers 
v. Blood, 22 N.¥.S.2d 1001, 175 Misc. 
72. 

Pa.Com.Pl. Article XIV, sec. 5, of 
the Constitution of Pennsylvania of it- 
self prohibits any salaried county of- 
ficer from appropriating to his own use 
any fee which he is by law authorized 
to receive, leaving to the legislature 
the power to determine whether such 
fees shall be paid to the county or+to 
the State——Indiana County v. Long, 40 
D, & C. 32, 
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Pa.Com,.P1. Where relator delayed ap- 
proximately eleven months in beginning’ 
a mandamus proceeding to compel his. 
reinstatement to his position he was 
nof# entitled to compensation for that 
period, but was entitled to compensa- | 
tion for the remainder of the period, to 
wit, sixteen months at the rate of $192,- | 

0 per month or $3.080.00.—Hlcock v. — 
Been: $9) PJ 275: 
garding. membership in South Carolina 

eace_ Officers’ Association are not 
“mandatory”. 
St. at Large, p. 295, § 1 et seq.—Wes- 


ton v. Board of Com’rs of Police In- | 


auranee and Annuity Fund, 13 S.H.2d 


Where act qreating Board of Com- | 
missioners of the Police Insurance and 

Annuity Fund, which had for its pur- 
pose payment of insurance and an- | 


nuity benefits to peace officers of state, 


provided that no benefit shall be “pay- 


The provisions of statute re- 


Act April 17, 1937, 40 


able’ under the act until and after one 


year from date of passage of act and 
its approval by governor, 
were payable for death of magistrate 

who filed application for membership ~ 
but who died prior to expiration of 
first year of the _act.. Act April 17, — 
1937, 40 St. at Large, pp. 295, 299, 
300, § 1 et seq., and §§ 14, 16—Weston 


v. Board of Com’rs of Police Insurance — 
and Annuity Fund, 13 8.H.2d 600. ie 
Tex.Civ-App. A fee paid to public 


official for performance of statutory 
duty is compensation collected by such © 
officer in “official capacity.’—Nueces — 
County v. Currington, 151 S.W.2d 648, | 
error granted. A ae 

§ 243 ; he 
The constitutional provision that 


Ky. 
no public officer except the governor — 


num as compensation for official serv- 
ices igs mandatory and. self-executing. — 
Const. § 246.—City of Lowisville v. 
German, 150 S.W.2d 931, 286 Ky. 477. 

Under Constitution, no public officer 
except the Governor is entitled to re-— 
ceive as compensation for public sery- 
ice whether rendered in one position or 
more than one, a sum in exeess of $5,- 
000, the limitation applying to the of- 
ficer and not to the office. Const. § | 
246.—City of Louisville v. German, 150 
S.W.2d 931, 286 Ky. 477. 

Ky. Theconstitutional provision lim- 
iting compensation of public officers | 
relates to public funds or public mon- 
eys. Const. § 246.—Alvey vy. Brigham, © 
150 S.W.2d 935, 286 Ky. 610. 

Ky. The constitutional provision de- 
claring that public emoluments shall 
not be granted to any one except for 
public services and the provision stat- 
ing that no public officer except the 
Governor shall receive more than $5,- — 
000 per annum as compensation for 
official services are harmoniows . pro- 
visions which complement each other. 
Const. §§ 3, 246.—Talbott vy. Thomas, 
151 S.W.2d 1, 286 Ky. 786. 

The object of the constitutional pro- 
vision stating that no public officer 
except the Governor shalJ receive more: 
than $5,000 per annum as compensa- 
tion for official services was to limit 
the amount of compensation ‘for a 
year’s service. Const. § 246.—Talbott 
v. Thomas, 151 S.W.2d 1, 286 Ky. 786. 

Pa.Com.Pl. Failure of an inspector 
of weights and measures to render 
bills for his expenses periodically dur- 
ing his term of office does not defeat 
his right to recover such expenses.— 
Dunkle y. Perry County, 41 D. & C. 80. 

§ 246 

Ariz. Unless legislature has express- 
ly included in expenses to be allowed 
to public officers the eost of travel from 
their homes to places where their du- 
ties are to be performed, such expenses 
are not a legitimate public eharge.— 
Thompson y. Frohmiller, 107 P.2d 375. 

§ 253: 

Ala. Where board of commissioners 
of Jefferson county reduced salary of 
elerk of inferior court of Ensley during 
a fixed period but there was. no record 
of a resolution extending reduction 
beyond that period, although clerk con- 
tinued to accept lowered salary, and 
clerk upon enactment of Civil Service 
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§ 258 

Act certified to personnel director of 
Civil Service Board that clerk’s salary 
was at reduced rate, and reduced _ sal- 
ary was subsequently disbursed in 
strict accordance with provisions of 
Civil Service Act, executrix of clerk’s 
estate could not, upon clerk’s death 
recover difference between original and 
reduced salary of clerk, for period 
following effective date of Civil Service 
Act. Gen.Acts 1935, pp. 709, 710, §§ 
29, 30.—Jeffers v. Wharton, 197 So. 
358, granting certiorari 197 So. 352. 


Ala. The “Sparks” Amendment to 
Constitution purporting to suspend 
constitutional provisions prohibiting 


legislature from decreasing or diminish- 
ing salaries of public officers of the 
state, counties or cities from September 
1, 1933, until October 1, 1935, is valid. 
Const.1901, § 281; Amend. No. 26A.— 
Ss pawns v. City of Birmingham, 198 So. 
; oh 
: When a public office continues to ex- 
ist, the officer’s rights under constitu- 
tional provisions, which are inviolate 
- by their terms, concerning fees and 
Bey compensation of public officers and pro- 
-- -yiding that fees of such officers shall 
not be increased or diminished during 
term of office, continue to exist and are 
not subject to constitutional change in 
so far as any subsequent legislation is 
concerned, when not authorized by 
amendment to constitution. Const.1901 
§§ 68, 118, 150, 281.—Downs v. City of 
‘Birmingham, 198 So. 231. ~ 
Rights under state constitutional pro- 
visions concerning fees and compensa- 
tion of public officers and providing 
that fees of such officers shall not be 
increased or diminished during term of 
office are no more inviolate than those 
under the Bill of Rights, in so far as 
“power to amend them is concerned, in 
respects not controlled by federal Con- 


stitution. Const.1901, §§ 68, 118, 150, 
281.—Downs v. City of Birmingham, 
198 So. 231. 
_ Ala. The constitutional provision 


_ prohibiting an increase or decrease in 
the compensation of public officers dur- 
ing their terms of office protects in- 
cumbents in office: and does not apply 
to officials accepting office subsequent 


to legislation affecting the _ office. 
Const. § 68—Baumhauer v. State ex 
rel. Smith, 198 So. 272, answer con- 


formed to 198 So. 275, certiorari denied 
198 So. 277. 

_ Ala.App. Under local law authoriz- 
‘ing appointment of clerk of inferior 
court of Ensley, the board of commis- 
sioners of Jefferson county had power 
to fix clerk’s salary at any amount not 
exceeding $1,500 per year and subse- 
quently to change the salary by re- 
ducing the amount. Loc.Acts 1932, Ex. 
Sess., p. 79, § 14.—Jeffers v. Wharton, 
197 So. 352, certiorari granted 197 So. 
358. 


Where board of commissioners of 
Jefferson county fixed salary of clerk 
of inferior court of Ensley as au- 
thorized by local law, resolution of the 
board reducing the salary during cer- 
tain period was binding prospectively 
on the incumbent clerk, but had no 
retrospective effect. Loc.Acts 1932, Ex. 
Sess., p. 79, § 14.—Jeffers v. Wharton, 
a So. 352, certiorari granted 197 So. 

Where the board of commissioners of 
Jefferson county reduced salary of the 
clerk of inferior court of Ensley during 
r certain fixed period, and there was no 

record of a resolution extending reduc- 
tion beyond that period, the original 
; Salary fixed by the board was re- 
i stored to the clerk upon expiration of 
the fixed period. Loc.Acts 1932, Hx, 
Sess., p. 79, § 14.—Jeffers v. Wharton, 
“ aoa So, 352, certiorari granted 197 So. 


Where board of county commission- 
ers of Jefferson county reduced salary 
of the clerk of inferior court of Ensley 
for the months of July, August and 
September, 1933, minutes of commis- 
sioners’ court for September 12, 1933, 
could not be amended nunc pro tunc to 
show adoption of resolution extending 
the salary reduction where there was 
no record of the commissioners’ court 
at time of alleged adoption of the reso- 
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lution which would warrant the amend- 
ment. Loc.Acts 1932, Ex.Sess., p. 79, 
§ 14.—Jeffers v. Wharton, 197 So. 352, 
certiorari granted 197 So. 358. 
Where board of commissioners of 
Jefferson county reduced salary of 
clerk of inferior court of Ensley for 
months of July, August and September, 
1933, and there was no record of res- 
olution extending reduction beyond 
that period, although clerk continued 
to accept lowered salary, and the clerk 
upon enactment of Civil Service Act, 
certified to personnel director of Civil 
Service Board that clerk’s salary was 
at reduced rate, and reduced salary 
was subsequently disbursed in strict 
accordance with provisions of Civil 
Service Act, executrix of clerk’s estate 
could, upon clerk’s death, recover dif- 
ference between original and reduced 
salary from September, 1933, to No- 
vember, 1935, when clerk acquired per- 
manent civil service status. Loc.Acts 
1932; Ex.Sess., p. 79, 14; Gen.Acts 
1935, p. 691.—Jeffers v. Wharton, 197 
So. 352, certiorari granted 197 So. 358. 
Cal. Though state employee was em- 
ployed as an investigator in the depart- 
ment of motor vehicles at $275 a month 
when constitutional amendment of De- 
cember 20, 1934, brought him under 
civil service, the state personnel board 
had authority in September, 1935, to 
give his position the classification of 
“supervisor of nonresident registra- 
tion’? with substantially the same du- 
ties as he previously performed, and on 
November 7, 1935, to establish a sal- 
ary range for the position at a mini- 
mum of $205 a month and a maximum 
of $250 a month. St.1913, p. 1036, § 5, 
as amended by St.1927, p. 1314; Const, 
art. 24, § 5(b, e).—Stephens v. Clark 
106 P.2d 874, prior opinion, 99 P.2d 
Colo. The constitutional prohibition 
against extra compensation to public 
officers, and constitutional provision 
prohibiting judges from receiving any 
other compensation than their salaries, 
are in “pari materia” and are applica- 
ble only to the period of time covering 
judge’s term of office. Const. art. 5, § 


283° art, 6; 18.—Bedford v. White, 
106 P.2d 469. 
N.Y.Sup. In absence of express lim- 


itation, grant of power to ‘‘fix salaries 
and compensation” carries with it, by 
necessary implication, the right to low- 
er as well as increase such compensa- 
tion.—Abrams v. La Guardia, 21 N.Y. 
$.2d 891, 174 Mise. 421. ; 

Pa.Com.Pl. The right of a sheriff to 
reside in the county jail-is an emolus 
ment of his office within the meaning 
of article III, sec. 13, of the Constitu- 
tion, P.S., prohibiting any increase or 
decrease in the salary or emoluments 
of a publie officer during his term of 
office—Commonwealth ex rel. v. Elli- 
ott, 40 D. & C. 665. 

A sheriff who, at the time of his elec- 
tion, had a right to reside in the coun- 
ty jail, retains that right until the 
end of his term, by virtue of article 
III, sec. 13, of the Constitution, P.S., 
even though, subsequent to his election, 
the county, by reason of an increase in 
population, became one of a class in 
which a warden, rather than the sher- 
iff, is the proper custodian under the 
Act of May 10, 1921, P.L. 470, 61 P.S. 
§ 412 et seq.—Commonwealth ex rel. yv. 
Hiliott, 40 D. & C. 665. 


§ 256 

Ariz. Under Constitution prohibiting 
increase of public officer’s compensa- 
tion during his term of office, but pro- 
viding that when increase of compen- 
sation of members of a commission, 
whose terms are not coterminous, shall 
become effective ag to any member it 
shall be effective as to each member, 
appointment of industrial commissioner 
on March 9, 1939, to term which began 
January 8, 1938, did not entitle indus- 
trial commissioners to increase in sal- 
ary provided for by emergency measure 
passed on March 9, 1939. Rev.Code 
1928, § 1391; Laws 1939, c. 45; 
art. 4, pt. 2, § 17.—Holmes v. Froh- 
miller, 104 P.2d 156, 55 Ariz. 556. 

Under Constitution prohibiting in- 
crease of a public officer’sy compensa- 


tion during his term of office, but pr 


_withstanding the 
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tion of members of a commission whose ~ 


terms are not coterminus shall become 
effective as to any member it shall be 
effective as to each member, and under 
statute authorizing Governor to ap- 
point industrial commissioners with 
advice of Senate for term of six years, 
each being so appointed that term of 
one expires every two years, if a 
legislative increase in commissioner’s 
salary was made _ before term  com- 
menced, it was effective as to the in- 
cumbent regardless of whether he had 
received approval of Senate. Rev.Code 
1928, § 13891; Laws 1939, c. 45; Const. 
art. 4, pt. -2, § 17—Holmes v. Froh- 
miller, 104 P.2d 156, 55 Ariz. 556. 
Where industrial commissioner whose 
term expired January 8, 1940, was re- | 
appointed to another term commenging 
on that date, salary increase provided 
for industrial commissioners by stat- 
ute passed in March, 1939, took effect 
as to all three of the industrial com- 
missioners on January 8, 1940, not- 
reappointment had 
not been confirmed by Senate. Rev. 
Code 1928, § 1391; Laws 1939, c. 45; 
Const. art. 4, pt.: 2, §° 17.—Holmes Vv. 
Frohmiller, 104 P.2d 156, 55 Ariz. 556. 
Cal.App. A county officer appointed 
to fill a vacancy is not entitled to the 
benefit of an increased salary during 
the term to which his predecessor was 


elected. Const. art. 11, § 5, as enacted 
a Beta ep ab tse v. Lambert, 111 P.. 


Where, at time of election of a town- 
ship justice of the peace, the salary 
was $15 a month, and justice resigned 
after serving for a short time when 
the salary was increased to $65 a 
month, a successor subsequently ap- 
pointed in place of justice who had 
resigned was not entitled to increased 
salary under constitutional provision 
that compensation of any county, town- 
ship, or municipal officer shall not be 
increased after his election or during 
his term of office. Const. art. 11, § 5, 
as enacted in 1924.—Robbins v. Lam- 
bert, 111 P:2d 5. - 

Colo. The statute authorizing pay- 
ment of pensions to former Supreme 
Court justices, who were not members 
of such court when statute was enacted, 
is not violative of constitutional pro- 
hibition against ‘extra compensation” 
to public officers for services already 
rendered, since constitutional provision 
does not apply to officers whose terms 
of office have expired. Laws 1939, p. 
317, § 1; Const. art. 5, § 28.—Bedford 
v. White, 106 P.2d 469. 

Mo. An act changing whole basis of 
classification of a, county so as to 
diminish amount of compensation of a 
county judge could not affect amount 
of salary county judge was entitled to 
receive for balance of term for which 
he was elected at time act was en- 
acted. Mo.St.Ann. §§ 2092, 2092a, pp. 
2664, 2665; Mo.St.Ann.Const. art. 6, 
§§ 33, 36.—Gill v. Buchanan County, 
142 S.W.2d 665. 

The failure of county court to budget 
funds for full amount of salaries due 
members of county court, under the 
applicable law, did not bar right of 
members to be paid balance of salaries 
due, since salaries of county judges 
are fixed by the Legislature and no 
other officers have authority to change 
them. Mo.St.Ann. §§ 2092, 2092a, 
12126a et seq., pp. 2664, 2665, 6434; 
Mo.St.Ann.Const. art. 10, § 12.—Gill vy. 
Buchanan County, 142 S.W.2d 665. 

N.Y. A justice of the peace of a 
town is a ‘‘constitutional officer’, and 
so long as the town exists his office 
may not be abolished or the term for 
which he was elected abridged nor his 
duties transferred to any other inferior 
court as a substitute, nor may his 
compensation where already fixed be 
increased or diminished during the 
term for which he has been elected to 
office. Justice Court Act, § 1 et seq.; 
Censt.1894, art. 6, § 17; General Con- 
Struction Law, § 26.—Town of Putnam 
Valley v. Slutzky, 28 N.H.2d 860, 283 
N.Y. 334, reversing 19 N.Y.8.2d 19, 259 
App.Div. 824, appeal granted 19 N.Y, 
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2021, 259 App.Div. 834, reargu- 

denied 29 N.H.2d 665. ; 

A member of third-class school 

ct board of directors cannot le- 

gally cast deciding vote in favor of 

board's resolution increasing his salary 
as secretary thereof. 24 P.S. §§ 214, 
280.—Reckner’ v. School Dist. of Ger- 
man Tp., 19 A:2d 402, 341 Pa. 875, 133 
AVR. Sho 5A. 

The provision of school code, requir- 
ing affrmative vote of majority of all 
members of school district board of di- 
rectors to take action on specified sub- 
jects, including fixing of salaries or 
compensation of officers of board, does 
not determine eligibility to participate 
in such action, and hence does not 
_ authorize member of third class school 
district board of directors to cast de- 
ciding vote in favor of board’s resolu- 
tion increasing his salary as secretary 
thereof. 24 P.S. § 38384.—Reckner vy. 
School Dist. of German Tp., 19 A.2da 
402, 341 Pa. 375,133 ‘A.L:R, 1254. 

An explicit direction by Legislature 
is necessary to overthrow common-law 
rule precluding public servant from 
simultaneously representing both him- 
self and his constituents, as in case of 
third-class school district director cast- 
ing deciding vote in favor of district 
board’s resolution increasing his salary 
as secretary thereof. 24 P.S. §§ 214, 
280, 334.—Reckner v. School Dist. of 
German Tp., 19 A.2d 402, 341 Pa. 
SLi tos Asli Wu 1aon. 

A resolution of third-class school 
district board of directors, increasing a 
member’s salary as secretary thereof by 
yotes of four members including him- 

7 self, in favor, and three opposed, was 


not ratified by board’s later motion au-~ 


thorizing payment of various salaries 
when funds were available, as resolu- 
tion failed and was not subject to rati- 
fication. 24 P.S. §§ 164, 214, 280, 334. 
—Reckner v. School Dist. of German 
Tp., 19 A.2d 402, 341 Pa. 375, 133 A. 
JR. 2254: 

Pa.Com.Pl. To grant county commis- 
sioners a salary of $800. a year for 
acting as officers of the institution dis- 
trict in addition to the $1800. a year 

) they are now receiving as county com- 
‘missioners would violate Art. III, Sec. 
13 of the Constitution, P.S. According- 
ly their salaries remain as heretofore. 
—Quick v. Monroe County, 41 D. & C 

664, 3 Monroe L.R. 67. : 

Tenn. A sheriff taking office in Tip- 
ton county, a third class county, did 
so with notice that county could and 
might establish a separate workhouse 
under the general statutes, and that 
if it did, his fées would thereby be re- 
duced and he could not complain that 
his compensation had been reduced as 
result of establishment of penal farm 


by county. Priv.Acts 1937, c. 685; 
Code 1932, §§ 10725, 10748, 12004- 
12037.—Tipton County v. Scott, 151 S. 


W.2d 167, 177 Tenn. 507. 

Va. An executive order of the Gov- 
ernor authorizing an increase in sal- 
ary of secretary of commonwealth was 
violative of constitutional provision that 
no officer’s salary should be changed 
during his term of office, notwith- 
standing increase of salary was granted 
because of additional duties imposed 
upon secretary by the General As- 
sembly and Governor, where General 
Assembly did not provide for addi- 
tional compensation in any of statutes 
placing additional duties on secretary 
of commonwealth. Acts 1930, ec. 71; 
Acts 1938, ce, 85, 394, 431, 444; c. 428, 
pp. 798, 870; Acts 1940, ¢, 425, p. 770; 
Const. §§ 40 et seq., 69-86a; §§ 80, 83. 
—Jackson y. Hodges, 10 S.E.2d 566. 

The act appropriating an amount to 
Governor for executive control of state 
which appropriates sum for “addition- 
al employees, wages and special pay- 
ments,” refers to subordinate em- 
ployees in Governor’s office and does 
not impliedly authorize Governor to 
increase salary of secretary of com- 
monwealth as ex officio secretary to 
Governor out of such item. Acts 1930, 
ce. 71; Acts 1938, ¢. 428, p. 870; Acts 
1940, ec. 425, p. 770; Const. §§ 80. 83. 
—Jackson v, Hodges, 10 S.H.2d 566. 

A salary increase to secretary of com- 


.. SOFFICHRS 
monwealth who also served as ex officio 
secretary to Governor could not be 
held without constitutional restriction 
that no officer's salary should be 
changed during his term of office, on 
ground that secretary of commonwealth 
held two separate offices, and that in- 
erease was ag secretary to Governor, 
a statutory office, since Constitution 
provides that duties of secretary of 
commonwealth shall be prescribed by 
law, and whatever the duties of the 
secretary of the commonwealth are, 
they are expressly imposed upon him 
by virtue of his office. Acts 1930, c¢. 
71; Const. §§ 80, 83.—Jackson vy. 
Hodges, 10 S.E.2d 566. 

Wash. Members of the legislature 
are “public officers” within constitu- 
tional provision that compensation of 
public officers shall not be increased or 
diminished during their terms of office. 
Const. art. 2, § 25.—State ex rel. Todd 
v. Yelle, 110 P.2d 162. 

The reimbursements provided for in 
statute appropriating money to reim- 
burse members of legislature for their 
expenses for subsistence and lodging 
while absent from their usual places of 
residence in service of the state do not 
increase the ‘‘compensation”’ of mem- 
bers of legislature within meaning of 
constitutional provision that compen- 
sation of public officers shall not be 
increased or diminished during their 
terms of office, and statute does not 
violate such provision. Const. art. 2, 
§ 25; Laws 1941, c. 4.—State ex rel. 
Todd v. Yelle, 110 P.2d 162. ' 

§ 263 

Mich. A ‘vacation with pay” is not 
a gratuity but is compensation for 
services rendered.—Ramey v. State, 296 
N.W. 328, 296 Mich. 449. 

N.Y.App.Div. An individual appoint- 
ed or elected to official position can- 
not be compelled to take less than sal- 
ary fixed by law for such officer, and 
his acceptance of smaller amount does 
not bar recovery of full salary on any 
principle of ‘waiver,’ ‘‘estoppel’’ or 
“accord and __ satisfaction,”—Legg__v. 
Brandt, 26 N.Y.S.2d 374, 261 App.Div. 


319. 
§ 275 

Ala. Acceptance of less compensation 
than established by law for an official 
service does not ‘estop” the official 
from subsequently recovering the just 
and due legal compensation.—Jeffers 
v. Wharton, 197 So. 358, granting cer- 
tiorari 197 So. 352. 

Mo, To permit public officers elected 
or appointed to receive by agreement 
or otherwise, a less compensation for 
their services than fixed by law, would 
be contrary to ‘public eaship of the 
state. Mo.St-Ann.: §§ 3939, 11834, pp. 
2759, 7040.—Reed v. Jackson County, 
142 S.W.2d 862. 

§ 276 

Cal.App. Fees and compensation of 
public officers, being of statutory ori- 
gin, may be collected and retained only 
when they are specifically. provided by 
law.—Marin County v. Messner, 112 P. 
2d 731, prior opinion 108 P.2d 74. 
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C.C.A.6. One of the purposes to be 
accomplished in the administration of 
every law is the maintenance of public 
confidence in the value of the meas- 
ure.—National Labor Relations Board 
v. Prettyman, 117 F.2d 786, 

C.C.A.Ill. A court or administrative 
board, having jurisdiction over a cause 
to be exercised in its discretion on 
petition of parties in interest, also has 
jurisdiction to reopen the proceeding on 
its own motion, where such action ap- 
pears to be necessary.—Sprague v. Woll, 
122 F.2d 128, 

C.C.A.La. Public officers are merely 
agents of the public, whose powers and 
authority are defined and limited by 
law, and any act without the scope 
of the authority so defined does not 
bind the principal, and all persons 
dealing with such agents are charged 
with knowledge of the extent of their 
authority.—Continental Casualty Co. v. 
U. S., 113 F.2d 284, affirming U. 8, y. 
Pontinental Casualty Co,, 29 F.Supp. 
98. 

C.C.A.Mich. A public official who is 
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not empowered to issue bonds cannot — 


create such power by recitals which he — 
may incorporate in bonds which he is- 
sues.—Bloomfield Village Drain Dist. y. 
Keefe, 119 F.2d 157. Arak 
C.C.A.Okl, A regulation promulgated 


by administrative agency charged with 
administration of an act has force and’ | 


effect of law if it is reasonably adapted > 
to administration of the act and does 
not contravene some statutory provi- 
sion.—U.. S._v. Stanolind Crude Oil 
Purchasing»:Co.,- 13). 2d “19429 ses 

D.C.Va. 


i 


or board in questions peculiarly with-— 
in their province—Magann v. Long’s 
Baggage Transfer Co., 39 F.Supp. 742. - 

Alaska. A: presumption of correct- 
ness attaches to the action of adminis- 
trative officials with respect to matters © 


committed to their discretion, and the 
exercise of such discretion will not eran 


disturbed if based upon substantia 


Ariz. 
“judicial power” and ‘quasi-judicial 
power” is that judicial power, strictly 
speaking, is vested only in a court.— — 
Batty v. Arizona State 
112 P.2d 870. 


which requires application of law exists 
is committed to administrative or execu- 


so exercised by court, it is strictly — 
speaking not “judicial power’ but 
“quasi-judicial power.’—Batty , 
zona State Dental Board, 112 P.2d 870. 

Ariz, Rules and regulations by an ~ 
administrative or executive officer or 
body are subordinate to the terms of 
the statute under which they are 
promulgated and in aid of the enforce- 
ment of its provisions——Duncan y. A. 
R. |Krull Cov) '114 -P.2d) 888: Aue 

Cal. Courts usually will deny ad-— 


ministrative agency the right to change 
its determination, in absence of a statu- 


tory provision so providing, since all 
administrative actions must be ground- — 
ed in statutory authority.—Olive Prora-_ 
tion Program Committee for Olive Pro- 
ration Zone No. 1 v. Agricultural Pro- 
Fete oration 109 P.2a 918, € 
for Supreme Court ‘to substitute 
opinion for that of an administrative 
agency, such as Employment Commis- 


Ve, Seana 


Great weight must be given 
to the determination by a commission” — 


Dental Board, 


pak 
tive officer, although particular power ~ 
may be identical with one which is al- 
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It would be highly improper’ — 
Lisi 


\. 


sion, on matters properly intrusted to 


an agency to decide.—Bodinson Mfg. . | 


0. Vv. 
mission, 
101 P.2d 8 

Cal.App. The State Personnel Board 
is vested with a large measure of dis- 
cretion with respect to the classifica- 
tion _of positions under the Civil Serv- 
ice Law and its findings of fact sup- 
ported by evidence are unassailable, but 
its acts are reviewable by courts to de- 
termine whether board has kept within — 
the law and has not abused its disere- 
tion. St.1913; p. 1036, § 5; p. 1043.8 
per Sbeuleing vy. Philbrick, 108 P.2d 


California Employment Com- 
ted P.2d 935, prior opinion — 


Cal.App. An agency such as the state 
versonnel board may not sit in review 
of its own orders, or vacate or annul 
them, in absence of statutory authority. 
—Pacheco v. Clark, 112 P.2d 67. 

Clear intention of Legislature to vest 
an agency with continuing jurisdiction 
with power to alter or modify its or- 
ders must appear, and, in absence of 
provision allowing commission to 
change its determinations, right to do 
so is usually denied.—Pacheco yv. Clark, 
12) Pe 20s 610s 

The statute providing that decisions 
of civil service commission, later the 
state personnel board, should be final 
and not subject to review by any other 
tribunal, merely deprived other tribunal 
of right of review, and did not grant 
such power to the _ state personnel 
board. St.1929, p. 252, § 14.—Pacheco 
y. Clark, 112 P.2d 67. 

Colo. Whenever Legislature provides 
for an appeal to a court from a deci- 
sion of a reviewing board or officer, 
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the court, no matter what its grade, 
‘ig one: of limited jurisdiction for the 
purpose, and must keep strictly with- 
in the letter of statute defining its pow- 
er.—City and County of Denver v. Lew- 
in, 105 P.2d 854. tye 

Conn, Where definite public interest 
should be protected on appeal from ad- 
ministrative boards, the public inter- 
‘est should be represented.—Rommell v. 
Walsh, 15 A.2d 6, 127 Conn. 16. 

“Administrative boards” differ from 
“courts” in that boards frequently rep- 
resent public interests entrusted to 
boards, whereas courts are concerned 
with litigating rights of parties with 
adverse interests.—Rommell vy. Walsh, 
15 A.2a 6, 127 Conn. 16. , : 

An “appeal from administrative 
-board” ig not means by which juris- 
diction of cause is transferred from 
‘one tribunal to another, but is process 
by which court may be called upon, 
not to substitute its judgment for that 
of the board, but to determine whether 
board has acted legally and in a prop- 
er exercise of discretion vested in the 
Poard.—Rommell ¥. Walsh, 15 A.2d 6, 
127 Conn. 16. 

An administrative board represent- 

_ ing public interests entrusted to board 
ean appear as party defendant in ap- 
peal taken from order of board, and 
can prosecute an appeal to Supreme 
Court of Errors where trial court has 
overruled decision of board.—Rommell 
-v. Walsh, 15 A.2d 6, 127 Conn. 16. 
In absence of controlling statutory 
or charter provision, proper procedure, 
in bringing appeal from administrative 
board which is agency of state or of 
municipality and is charged with duty 
ot preserving public interest, is a cita- 
tion to the board as such, served either 
on secretary or individual members 
‘thereof, to appear and answer the com- 
-plaint, and should there be others who 
have a direct interest adverse to that 
of the plaintiff, they also should be 
summoned either at time appeal is 
taken or subsequently. Practice Book 
1934, p. 373, form 581—Rommell y. 
Walsh, 15 A.2d 6, 127 Conn. 16. 

Where subject matter of appeal from 
administrative board does not give 

rise to issues affecting public generally, 
‘board need take no active part in liti- 
gation, but may leave litigation to be 
prosecuted by the parties directly con- 
cerned—Rommell v. Walsh, 15 A.2d 6, 
127 Conn. 16. 

The rule that administrative board 
need take no active part in litigation 
involving appeal from _ decision of 
board, but may leave litigation to be 
prosecuted by parties directly con- 
cerned, does not justify trial court in 
dismissing board as a party to the 
appeal, but board continues as a prop- 
er party defendant.—Rommell v. 

Walsh, 15 A.2d 6, 127 Conn. 16. 


Conn. On an appeal from an ad- 
ministrative board, the function of the 
eourt is to determine whether the 
board acted illegally, arbitrarily, or in 
abuse of its discretion, and that is 
determined primarily on. the basis of 
the situation before the board when it 
decided the matter—Howe v. Civil 
Service Commission of City of Bridge- 
port, 20 A.2d 397, 128 Conn. 35 

Ga.App. An officer’s acts are done 
“colore officii’? when they are such that 
his official position does not authorize 
the doing of such acts, though they 
are done in-a form that purports they 
are done by reason of official duty and 
by virtue of his office—Hawkings y. 
National Surety Corporation, 11 §.E.2d 
250. 

“Color of office’ is defined as a pre- 
tense of official right to do an act, 
made by one who has no such right.— 
Hawkins v. National Surety Corpora- 
tion, 11 S.H.2d 250. 

Idaho. An otticer, administrative 
board, or court of state cannot legally 
hold hearings, or conduct trials beyond 
its borders, and jurisdiction to hold 
such a hearing or trial cannot be con- 
ferred by stipulation or agreement of 
the parties,—Knight v, Younkin, 105 
P.2d 456. 

Ii.App. Courts may review acts of 
an administrative or executive officer to 
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determine whether he has acted arbi- 
trarily, capriciously, or illegally, that 


is, whether he has observed and follow- 
ed the standard or rule of conduct 
prescribed by statute—People ex rel. 
Barrett v. Fon Du Lac State Bank, 33 
N.H.2d 714, 310 IllL.App. 28. 

Ky. Persons contracting with pub- 
lic officers are chargeable with knowl- 
edge of limitations on such officers’ 
powers and deal with them at their 
peril.—_Fulton County Fiscal Court v. 
Southern Beli- Telephone & Telegraph 
Co., 146 S.W.2d 15, 285 Ky. 17. 

Md. The term “discretion” denotes 
freedom to act according to one’s judg- 
ment in absence of hard and fast rule, 
and when applied to public officials is 
power conferred on them by law to 
act officially under certain circumstanc- 
es according to dictates of their own 
judgment and conscience, uncontrolled 
by judgment or conscience of others. 
—Schneider vy. Hawkins, 16 A.2d 861. 

Md. When an appeal is prescribed 
by the legislature from the action of an 
administrative body, the procedure pre- 
scribed mus}. be observed—Stark v. 
Christie, 19 A.2d 716. 

Mass. Where no law has been violat- 
ed, and no statute has made good faith 
essential to valid action, acts of ad- 
ministrative officers cannot be attacked 
in judicial proceedings on ground that 
in fact those officers were not governed 
by highest standards of impartial and 
unselfish performance of public duty. 
—Gibney v. Mayor of Fall River, 29 
N.H.2d 133. 

Miss. Under constitutional provision 
that all civil officers shall be conserva- 
tors of the peace, “conservator of the 
peace” is a person charged with the 
duty of keeping the peace. Const. 
ee § 167.—Martin v. State, 199 So. 


Miss. In reviewing an order of an 
administrative commission, power to 
make the order and not the mere ex- 
pediency or wisdom of having made 
it is the question, and in determining 
that question the court considers all 
relevant questions of constitutional 
power or right, all pertinent questions 
concerning whether the order is within 
the scope of the delegated authority 
under which it purports to have been 
made, and whether the order, though 
in form within delegated power, must 
be treated as not embraced therein 
because authority has been exerted un- 
reasonably.—Dixie Greyhound Lines v. 
Mississippi Public Service Commission, 
200 So. 579, suggestion of error over- 
ruled 1 So.2d 489. 

Mo. Where one receives all that the 
law accords him, no wrong in a legal 
sense results, so, when the only right 
of an individual or the publie which 
the law gives is that which a desig- 
nated officer deems best, the honest de- 
cision of that officer is the measure of 
the right.—In re Kansas City Star Co., 
142 S.W.2d' 1029, 130 A-:L.R) 1168. 

Mont. The discretionary power vest- 
ed in public boards or officers cannot 
as a general rule be reviewed by the 
courts,—International Business Machine 
Corporation v. Lewis and Clark County, 
112 P. 477, 111 Mont. 384, 

Neb. Every person must ascertain, 
at his peril, extent of power of a public 
officer in performance of his minis- 
terial duties.—Witzenburg vy. State, 299 
N.W. 533. 

The authority of a public officer is a 
matter of public law of which every 
person interested is bound to take no- 
Garp bili aiers d v. State, 299 N.W. 

N.J. A valid order by an adminis- 
trative officer, even to the extent of im- 
posing prescribed valid statutory pen- 
alties, is legal and binding.—Veix vy. 
Seneca Building & Loan Ass’n of New- 
ark; 19: 'A.2d'219, 126 NIL. 0314, £33 
A.L.R. 1486 reversing 13 A.2d 796, 18 
N.J.Mise. 275, 280. 

N.J.Juv. & Dom.Rel.Ct. The exercise 
of a discretionary authority, which has 
by statute been vested in an admin- 
istrative officer, will not be disturbed 
by court, unless the action taken is 
so arbitrary or capricious as to estab- 
lish that such discretion has been pal- 


* 


pably abused.—Lawson vy. 
2d 356, 19 N.J.Misc. 375. 

N.Y. An attempted action of a pub- 
lic body without power is void and 
may be attacked for want of juris- 
diction at any time when an attempt 
is made to enforce claims founded on 
such action.—People ex rel. New York 
Cent. R. Co. v. Limburg, 28 N.B.2d 
865, 283 N.Y. 344, modifying 19 N.Y.S. 
2d 309, 259 App.Div. 740, appeal grant- 
ed 20 N.Y.S.2d 170. 

N.Y. The mandate for a “public 
hearing” and “notice’ thereof imports 
the obligation to consider whatever tes- 
timony is given, and in order that ba- 
sis for determination may be definite 
and certain where issues of fact are 
presented, and in order that determin- 
ation may be reviewed, a duty is im- 
posed upon determining body or offi- 
cer to set forth factual grounds of the 
decision, particularly where relief 
Sought is  denied.i-cNew York State 
Guernsey Breeders Co-op. v. Noyes, 30 
N.E.2d 471, 284 N.Y. 197, modifying 
22, N.Y.S.2d 132, 260 App.Div. 240. 

N.Y. The courts do not have power 
to substitute their judgment. in place 
of judgment 6f properly delegated ad- 
ministrative officials—Marburg y. Cole, 
36 N.E.2d 113, 286 N.Y. 202, reversing 
26 N.Y.S.2d 77, 261 App.Div. 324, modi- 
fying 23 N.Y.S.2d 501, 175 Mise. 308. 

Where administrative agency has 
adopted a standard as an interpretation 
of broad powers granted to it by stat- 
ute, court may declare such standard 
invalid only if it is so lacking in rea- 
son for its promulgation that it is es- 
sentially arbitrary.—Marburg v. Cole, 
36 N.E.2d 113, 286 N.Y. 202, reversing 
26 N.Y.S.2d 77, 261 App.Div, 324, mod- 
ifying 23 N.Y.S.2d 501, 175 Misc. 308. 
_N.¥.App.Div. Where Board of Es- 
timate of City of New York made ap- 
propriation for two assistant comparers 
in office of county register, rather than 
for three, as an abortive attempt to 
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‘abolish one of the positions, position 


continued to exist and register’s act 
in discharging the youngest assistant 
comparer in point of service was an 
“illegal removal” so that, upon rein-: 
statement, the discharged employee was 
entitled to receive the salary to which 
he was entitled at time of discharge. 
Civil Service Law, § 22, subd. 2, and § 
23; Laws 1901, c. 706, as amended.— 
Burke v. McGoldrick, 23 N.Y.S.2d 123, 
260 App.Div. 505. 


N.Y.App.Div. Where state civil serv- 
ice commission and governor exercised 
their discretion in amending rules re- 
lating to officers in Court of General 
Sessions, unless their decision wag il- 
legal, discriminatory, arbitrary or ca- 
pricious the court could not interfere. 
Civil Service Law, G21 On, 16h oaks: 
Rules for Classified Civil Service rule 
7, McKinney Consol.Laws Book 9, Ap- 


pendix; Const. art. 5, § 6.—Kornbluth 
ye aan 24 N.Y.S.2d 514, 261 App. 
iv. 60. 


_ N.Y.App.Div. An abuse of discretion 
is abuse of power and hence an “error 
A PV gaara v. Cole, 26 N.Y.S. 
a pp.Div. 324, modifyin 
N.Y.S.2d 501, 175 Misc. 308. rich 
_ Administrative boards, though act- 
ing in quasi-judicial capacity, may em- 
ploy a yard-stick devised by use of 
reason and fairness to meet their par- 
ticular problems, and courts must ap- 
ply similar measure in review of such 
boards’ _determinations.—Marbur v. 
Cole, 26 N.Y.S.2d 77, 261 App.Diy. 324, 
mod lty tae 23 N.Y.S.2d 501, 175 Mise. 


In absence of clear expression by 
Legislature, to contrary, courts may re- 
view exercise of discretionary power, 
vested in administrative officer or body 
to determine whether case discloses cir- 
cumstances which leave no possible 
scope for reasonable exercise of discre- 
tion in such manner.—Marburg y. Cole, 
26 N.Y.S.2d 77, 261 App.Div, 324, 
crepe 23 N.Y.S.2d 501, 175 Misc. 


N.Y.Sup. Broad powers are granted 
administrative boards, and action 
thereof within scope of powers con- 
ferred can only be invalidated when 
such action is arbitrary, capricious, or 


unreasonable.—Rosenstrauch v. Reavy, 
21 ~N.Y.S.2d 358, 174 Mise. 446... 

N.Y,.Sup. The Civil Service Commis- 
sion’s rating of examinations and its 
exercise of its many other powers are 
not subject to judicial review in, ab- 
sence of bad faith, arbitrariness, ille- 
gality, or fraud.—Bruno v. Kern, 22 N. 
W.JS.2d ..272;:174, Mise, 958.. + f 

N.Y.Sup. Courts will not ordinarily 
interfere with executive or administra- 
tive officers in performance of duties 
which are discretionary or involve ex- 
ercise of judgment, unless such judg- 
ment and discretion appear arbitrary, 
capricious, or malicious.—Board of 
Education of City of New York vy. 
Graves, 24 N.Y.S.2d 644, 175 Mise. 205. 

N.Y.Sup. An “implied power’ must 
be not merely convenient but necessary 
to the exercise of a power expressly 
conferred.—Anderson vy. Taconic State 
Park Commission, 25 N.Y.S.2d 473. 
175 Misc. 942. 

N.Y.Sup. Where an intermediate act 
on behalf of the head of a department 
is authorized to be done in his name 
without regard to his availability, the 
temporary absence or disability of head 
of department creates no break in his 
jurisdiction to make an ultimate de- 
termination within powers vested in 
him by law.—Cochran v. Levy, 25 N.Y. 
§8.2d 960, 175 Misc. 666. 

N.Y.Sup. Courts are reluctant to in- 
terfere with administrative functions, 
since such interference would be de- 
structive of the beneficial and expedi- 
tious regulations of state departments. 
—Kirn v. Noyes, 28 N.Y.S.2d 466, 176 
Mise. 707. 


N.Y.Sup. Courts may review admin- . 


istrative officer’s or body’s exercise of 
discretionary power to determine wheth- 
er case discloses circumstances leaving 
no possible scope for reasonable exer- 
cise of discretion in manner shown, in 
absence of clear expression by legisla- 
ture to coutrary.—Markowitz v. Moss, 
29 N.Y.S.2d 709. 

N.Y.Sup. In absence of a clear ex- 
pression by legislature to contrary, 
courts may review the exercise of a dis- 
cretionary power vested in an adminis- 
trative officer or body to determine 
whether the case discloses  circum- 
stances which leave no possible scope 
for the reasonable exercise of discre- 
tion in such manner.—Durkin v. Woods, 
29 N.Y.S.2d 738, 176 Mise. 1037. 

Ohio. Court may not constitute it- 
self a monitor to control the discre- 
tion of public officers in relation to 
their employees.—State ex rel. Stine v. 
Atkinson, 34 N.E.2d 207, 138 Ohio St. 
217. 

Ohio App. A public officer can exer- 
cise only such powers as are conferred 
on him by law, and all persons dealing 
with him are bound to know what those 
powers are.—J. S. Bradley Co. v. Squire, 
29 N.H.2da 430, 65 Ohio App. 186. 


Pa. The power and authority to be 
exercised by administrative commis- 
sions must be conferred by legislative 
language clear and unmistakable, since 
a doubtful power does not exist and 
such tribunals, being extrajudicial, 
should act within strict and exact 
limits defined.—Green y. Milk Control 
Commission, 16 A.2d 9, 340 Pa. 1, fol- 
lowed in Harrisburg Dairies v. Milk 
Control Commission, 16 A.2d 12. f 

Pa. One should not act officially in 
matter involving discretion, if personal- 
ly interested in _ result.—Reckner vy, 
School Dist. of German Tp., 19 A.2d 
402, 341 Pa. 375, 1383 A.L.R. 1254. 

One having direct personal interest 

in matter under consideration by a rep- 
resentative ublic agency, of which 
he igs a member, is disqualified to vote 
thereon, and action taken thereby is 
void, if his vote is determinative.— 
Reckner v. School Dist. of German 
Tp., 19 A.2d 402, 341 Pa, 375, 133 A.L. 
R. 1254. 
A publie officer may not do every- 
thing not forbidden in advance by some 
aet of assembly. Reckner v. School 
Dist. of German Tp., 19 A.2d 402, 341 
Pa. 375, 183 A.L.R. 1254. 

Pa.Super. The Superior Court will 
not reverse an administrative board on 
a ground or reason not presented be- 
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low, except where a lack of jurisdic- 


tion appears.—Jones vy. Unemployment 
Compensation Board of Review, 19 A. 
2d 562, 144 Pa.Super. 152. 

Pa.Com.Pl, | Administrative boards 
cannot lawfully exercise unlimited dis- 
cretion where the Legislature has pre- 
scribed no limits within which to con- 
fine such discretion.—Soble y. State 
Board of Pharmacy, 49 Dauph. 145. 

Pa.Com.Pl. The power and authority 
to be exercised by administrative com- 
missions must be conferred by legis- 
lative language clear and unmistakable. 
A doubtful power does not exist. Such 
tribunals are extra-judicial. They 
should act within the strict and exact 
limits defined.—Nevins, Ine. v. State 
Board of Pharmacy, 51 Dauph. 264. 

Pa.Com.Pl. Abuse of discretion is 
not merely an error of judgment, but 
if in reaching a conclusion the law is 
overridden or misapplied, or the judg- 
ment exercised is manifestly unreason- 
able, or the result of partiality, preju- 
dice, bias or ill will, as shown by the 
evidence or the record, discretion is 
abused.—Appeal of Register of Wills, 
54 York 49. 

When anything is left to any person 
to be done according to his discretion, 
the law intends it must be done with 
sound discretion, and according to 
law; and the court hath power to 
redress things that are otherwise done, 
notwithstanding they are left to the 
discretion of those that do them.—Ap- 
peal of Register of Wills, 54 York 49. 

Pa.Com.Pl, Where a discretion is in- 
tended to be vested in an officer it is 
always clearly expressed in the statute 
itself, and where no such power is ex- 
pressly given, it must be considered as 
not to exist—Rugusa v. City of York, 
54 York 58. 

S.D. An “implied power’ rests on 
necessity, finds justification in an ex- 
press power, and functions as an es- 
sential aid in fulfillment. of purpose 
to which its parent power is directed.— 
Chittenden v. Jarvis, 297 N.W. 787. 

Tex. The judgment and discretion of 
a duly constituted administrative agen- 
ey of the state in an administrative mat- 
ter must prevail where the evidence is 
eonflicting, and a court may not sub- 
stitute its judgment and discretion in 
such a matter for the judgment and dis- 
cretion of the agency.—lLone Star Gas 
Co. v. State, 153 S.W.2d 681, modifying 
piate v. Lone Star Gas Co., 129 S.W.2d 


Vt. An officer who is intrusted with 
a duty which requires the exercise of 
judgment and discretion is entitled to 
proceed therein without judicial inter- 
ference and may render a decision that 
will be final and conclusive.—Proctor 
v. Hufnail, 16 A.2d 518. 

Where a duty which is intrusted to 
a public officer necessarily involves in- 
quiry of fact and an exercise of judg- 
ment on the case presented, the duty 
is not “ministerial” but ‘“discretion- 
ary,’ and the disposition of it made 
by the officer will be binding upon the 
ee lar ia bik v. Hufnail, 16 A.2d 

The court will not interfere with the 
decision of a public board made in the 
performance of a discretionary duty in 
absence of a showing of arbitrary abuse 
of the board’s authority, and therefore, 
where a board of school directors in 
the exercise of sound discretion, had 
determined to furnish only _ partial 
transportation to and from school for 
certain pupils, as provided for by stat- 
ute, mandamus would not lie to com- 
pel the board to furnish better trans- 
portation facilities for the pupil. P.L. 
4268 and 4269 as amended by Laws 
1935, No. 89, § 6.—Proctor v. Hufnail, 
16 A.2d 518, 

Wis. Whether a conclusion drawn 
from evidentiary matfers by an admin- 
istrative tribunal is a “conclusion of 
law” so as to permit review thereof by 
a court or a ‘“‘conclusion of fact’’ de- 
pends on whether it is reached by 
reasoning or by application of rules of 
law.—Lake Superior District Power Co. 
v. Public Service Commission, 294 N.W. 
45, 235 Wis. 667. 


§ 290 
N.Y. A public board or officer can- 


i tea 


not shift to a court the responsibility 
and duty of making determinations 
which only the board or officer has, un- 
der the e 
brand v. City of Yonkers, 33 N.B.2d 75. 
285 N.Y. 164, modifying 21 N.Y.8.2d 
70,.259 App.Div. 1089, motion denied 
31,.N.E.2d 204, 284 N.Y. 737. 


N.Y. Where legislature confers upon 4 
an administrative officer or board au- | 


thority to act in a judicial capacity 
and, after investigation, to determine 
questions which may properly be sub- 
mitted to administrative rather than 
judicial officers, and does not at same 
time direct manner in which investiga— 
tion of such question shall be conduct- 
ed, form of investigation depends upon 
nature of question to be determined 
and kind of data upon which such a 
determination can be based reasonably 
and fairly—Heaney v. McGoldrick, 35. 
N.E.2d 641, 286 N.Y. 38, reversing 23 
N.Y.S.2d 552, 260 App.Div. 855. 

S.D. The term ‘quasi-judicial’ 
means acts not of judicial tribunals, 
but acts of public boards and munici- 
pal officers, presumed to be’ the product 
or result of investigation, 
tion and human judgment, based on 


, 


evidentiary facts of some sort, in a 
matter within the discretionary power 


of such board or officer—Adamson y. 
Minnehaha County, 293 N.W. 542. . 

Wis. An officer to whom _ discretion 
is intrusted by law cannot delegate to 
another 
but after officer has himself exercised 
the discretion the officer can, under 
proper conditions, delegate to another 
the performance of ministerial act to 


evidence result of officer’s own exercise — 


of discretion—School Dist. No. 3 of 
Town of Adams y. Callahan, 297 N,W. 
407, 237 Wis. 560. gt 


§ 295 ‘ 

N.Y. Where legislature confers up- 
on an administrative officer or board 
authority to act in a judicial capacity 
and, after investigation, to determine 
questions which may properly be sub- 
mitted to administrative rather than 
judicial officers, and does not at same 
time direct manner in which investiga- 
tion of such question shall be conduct- 
ed, form of investigation depends upon 
nature of question to be determined 
and kind of data upon which such a 
determination can be based reasonably 
and fairly.—Heaney v. McGoldrick, 35 
N.E.2d 641, 286 N.Y. 38, reversing 23 


N.Y.S.2d 552, 260 App.Div. 855. 
C.C.A.6. The requirement of fair 
trial is binding on administrative 


agencies as well as on courts.—Powhat- 
an Mining Co. v. Ickes, 118 F.2d 105. 
App.D.C. Generally, administrative 
procedure should be simpler, less for- 
mal and less technical than judicial 
procedure, and ‘should not be made 
more formal and technical in absence 
of clear and specific mandate from 
Congress.—Sherwood Bros. v. District 
of Columbia, 113 F.2d 162. 
N.Y.App.Div. Administrative boards, 
though acting in quasi-judicial capa- 
city, may employ a yardstick devised 
by use of reason and fairness to meet 
their particular problems, and courts 


law, power to make.—New- | 


considera- © 


exercise of such_ discretion, — 
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must apply similar measure in review © 


of such boards’ determinations.—Mar- 
burg v. Cole, 26 N.Y.S.2d 77, 261 App. 
Div. 324, modifying 23 N.Y.S.2d 501, 
175 Mise. 308. 

Okl. Where official authority is con- 
ferred on board or commission, eom- 
posed of three or more members, and 
law provides that majority thereof shall 
have power to act, a decision concurred 
in by majority thereof when in regular 
session is valid and constitutes official 
act of board or commission as whole.— 
Crawford y. Corporation. Commission, 
106 P.2d 806. 


§ 301 
Respect for the rights of 


C.C.A.7. ‘ 
parties and pride in the proper dis- 
pensation of administrative justice 


should compel administrative bodies to 
make their positions clear and thereby 
enable ali to understand basis of their 
decisions.—A. E. Staley Mfg. Co. y. 
Secretary of Agriculture, 120 F.2d 258. 

D.C.Mont. Where a statute’ is en- 


oe 
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acted to effect a major purpose of pub- 
lie interest within the general control 
of a particular public official or de- 
partment of government and the stat- 
ute authorizes such official to make 
regulations to aid in carrying out the 
purposes of the statute, such regula- 
tions, to be valid, must be in accord- 
‘ance with provisions of the statute, 
subordinate thereto and not in con- 
flict therewith—U. S. v. Forbes, 36 F. 
PASUD Dok, 

_ D.C.Ney. Where a statute is enacted 
to effect a major purpose of public 
interest within the general control of 
a particular public official or depart- 
ment of ‘government and the statute 
authorizes such official to make regu- 
lations to aid in carrying out the pur- 
poses of the statute, such regulations, 
to be valid, must be in accordance 
with provisions of the statute, subordi- 
nate thereto and not in conflict there- 
—U. 8S. v. Achabal, 34 F.Supp. 1. 
\ Whether an administrative 
agency can reverse a particular deter- 
mination depends on kind of power ex- 
_ ercised in making the order and terms 


; . 1 v. Agricultural Prorate Commis- 
neaslony 109. “P: 2d '91 8: 
The determination of an administra- 
tive agency as to existence of a fact or 
status which is based upon a present 
or past group of facts cannot there- 
after be altered or modified.—Olive 
Proration Program Committee for Olive 
Proration Zone No, 1 vy. Agricultural 
Prorate Commission, 109 P.2d 918. 
_ Only evidence which opposite party 
has an opportunity to refute at a hear- 
ing can be relied upon as a basis of a 
finding of an administrative agency.— 
Olive Proration Program Committee for 
Olive Proration Zone No, 1 v. Agricul- 
Pease! Prorate Commission, 109 P.2d 
- Cal.App. When a statute fixes a defi- 
nite rule of action upon a public of- 
ficial for the benefit of the public at 
jarge, the official may not escape that 
rule by act of omission or commission. 
—Kline vy. San Francisco Unified School 
Dist., 104 P.2d 661, hearing denied 105 
P.2d 362. 
_ Cal.App. Where public officer’s duty 
is clearly defined by statute and_ is 
purely ministerial, no question of dis- 
eretion arises, and official may not re- 
- fuse to perform a duty enjoined by law 
‘upon the mere suspicion that his act 
might enable some other official to 
breach his duty. Code Civ.Proc. § 
1085.—City of Mill Valley v. Saxton, 
106 P.2d 455. 

tll. A statute which specifies time 
within which officer is to perform offi- 
cial act affecting rights and duties of 
others is “directory”, unless nature of 
act to be performed or language used 
by legislature shows that designation 
of time was intended as limitation on 
officer’s power.—People ex rel. Larson 
Anica tie 385 N.H.2d 355, 377 Ill. 


Kan. Public officers cannot be re- 
quired to perform ministerial acts 
which would effectuate unlawful acts 
or purposes on the part of other of- 
ficers who may be clothed with broad- 
er powers of administration or discre- 
tion.—Chaney y. Edmonds, 113 P.2d 
81, 153 Kan. 668. 

Ky. Public office is a public “trust” 
and the performance of the trust may 
not be farmed out or delegated to one 
i not .chosen directly or indirectly by 
A the citizens, and delegation, if any, can 
be only on the permission of the leg- 


ie islative body which established the 
. trust.—City of Middlesboro vy. Ken- 
y tucky Utilities Co., 146 S.W.2d 48, 284 
(: Ky. 833. 

Ky. A specific duty to be performed 


by a public officer, arising on stated 
existing facts, is ‘ministerial’, and 
even though necessity may arise or ex- 
ist for ascertainment of such facts, 
such does not operate to convert act 
into one ‘judicial’ in character.—Ren- 
aker v. Thompson, 152 8,W.2d 575, 287 
Ky. 241. 

Me. The term “public office” implies 


ae 


OFFICERS 
a delegation of a portion of the sov- 
ereign power to, and the possession of 
it by the person filling the office, and 
the exercise of such power within legal 
limits constitutes the correct discharge 
of the duties of such office—Burkett 
ex rel. Leach y. Ulmer, 15 A.2d 858. 
Mass. The Legislature may create a 
public office other than one created by 
the Constitution, provide for the elec- 
tion or appointment of its incumbents, 
establish and modify from time to time 
its tenure, conipensation and duties and 
abolish the office as the public interest 
may require, and similar power may 
be conferred upon cities in reference to 
municipal offices.—Cullen v. Mayor of 
City of Newton, 32 N.E.2d 201. f 
Mo. A public official holds his office 
cum. onere with all responsibilities at- 
tached.—State, on Inf. of McKittrick, v. 
Williams, 144 S.W.2d 98. 
Neb. In performing ministerial du- 
ties, the acts of a public officer which 
are beyond powers authorized by law 


are void.—Witzenburg y. State, 299 
N.W. 533. 
Pa, A “public office’ is a public 


trust, and to honestly administer such 
trust a public official in whose charge 
it is placed must give his undivided 
loyalty to the people of the common- 
wealth.—Commonwealth vy. Kirk, 17 A. 
2d 195, 340 Pa. 346. 

Pa.Super. <A discretionary duty of a 
public officer must. be exercised with 
reason as opposed to caprice or arbi- 
trary action, since the term ‘“discre- 
tion’? imports exercise of judgment, 
wisdom, and _ skill, as contradistin- 
guished from unthinking folly, heady 


violence, and rash injustice.—Common- 


wealth v. Brownmiller, 14 A.2d 907, 
141 Pa.Super, 107. 

S.C. Officers charged with protecting 
public interests should view such in- 
terests as supreme, and consider what 
is best for public and be free at all 
times to prosecute the course that ap- 
pears to be in public interest.—Parker 
v. Brown, 10 S.H.2d 625, 195 S.C: 35. 

Wa. The Legislature, in fixing the 
salary of an officer, may define his 
duties in whole or in part. Const. § 52. 
Pr ab ininay Mine y. Dodson, 11 S.E.2d 

0. 

Wash. A public officer is required to 
obey a judgment of the superior court, 
and is protected in so doing.—In re Foy, 
116 P.2d 545. 

Where a statute expressly provides 
that a public officer may appeal to the 
Supreme Court from a judgment of the 
superior court, the officer is not obliged 
to prosecute an appeal, and may ac- 
cept the judgment of the superior court 
and follow it.—In re Foy, 116 P.2d 545. 

Wis. A judicial officer is required to 
administer the law without respect to 
persons so long as it is in force. 
Const. art. 1, § 9.-—State ex rel. De- 
partment of Agriculture v. McCarthy, 
299 N.W. 58, 238 Wis. 258. 


§ 310 

S.c. At common law, liability of 
public officers for funds deposited with 
them was substantially that of a bailee 
for hire, and they were not liable for 
loss of funds occurring without fault 
on their part.—Chandler v. Britton, 15 
§8.B.2d 344, 197 S.C. 303. 

In absence of any statutory law to 
the contrary, a public official is not li- 
able for loss of funds deposited with 
him if he has exercised that degree of 
care and prudence in management 
thereof which a person of ordinary care 
would exercise in his own business.— 
Chandler v. Britton, 15 8.H.2d 344, 197 
S.C. 303. 

§ 326 


D.C.Or. Notwithstanding prosecution 
of a criminal action by officials in good 
faith may cause injury, it cannot on 
that account be enjoined and is not 
compensable in damages.—Stone vy, 
Christensen, 36 F.Supp. 739. 

Ariz. When public agents, in good 
faith, contract with parties having full 
knowledge of extent of their authority, 
or who have equal means of knowledge 
with themselves, agents do not become 
individually liable unless intent to in- 
cur personal responsibility is clearly 
expressed, although through ignorance 


een 


of law agents may have excee 


authority.—Sims Printing Co. v. Kerby, 
106 P.2d 197. : 


When a person; known to be a public 


officer, contracts with reference to pub-- 


lic matters committed to his charge, he 
is presumed to act in his official ca- 
pacity only, although contract may not 
in terms allude to character in which 
he acts, unless officer by unmistakable 
language assumes a personal liability 
or is guilty of fraud.—Sims Printing 
Co. v. Kerby, 106 P.2d 197. } 

When there is no want of good faith, 
a party who contracts with a public 
officer cannot hold officer individually 
liable if it afterwards appears that of- 
ficer did not have authority which it 
was supposed that he had when_con- 
tract was made.—Sims Printing Co. vy. 
Kerby, 106 P.2d 197. 

Where a public officer’s acts in per- 
formance of officer’s duty result in in- 
jury to a third or innocent party, of- 
ficer’s liability to injured party is gov- 
erned by officer’s responsibility for 
acts in virtue of office.—Sims Printing 
Co. v. Kerby, 106 P.2d 197. ! 


Cal.App. Generally, a public officer 
is not liable for erroneously perform- 
ing an act which is not merely a min- 
isterial act but one in relation to which 
he must exercise judgment and discre- 
tion, even though an individual may 
suffer by his mistake, where he acts 
in good faith within the scope of his 
authority and without malice, corrup- 


tion, or sinister motives.—People v. 
Soaneerd Accident Ins. Co., 108 P.2d 


Though public policy demands that 
an officer be protected from the conse- 
quences of erroneous judgment in per- 
forming an act requiring the exercise 
of sound judgment and_ discretion, 
there is a common-law liability against 
a publie officer in favor of one injured 
through his failure to perform a minis- 
terial duty.—People v. Standard <Acci- 
dent! Ins. Co., 108 P.2d 923. 

App.D.C. Public officers when acting 
within scope of their official authority 
are immune from suits for damages.— 
Jones v. Kennedy, 121 F.2d 40. 

Kan. Public officers are not liable 
for damages for refusal to perform 
ministerial acts which would effectuate 


unlawful acts or purposes on the part | 


of other officers who may be clothed 
with broader powers of administration 
or discretion.—Chaney vy. Edmonds, 113 
P.2d 81, 153 Kan. 668. 

Ky. Neither the state, nor any of its 
governmental agencies, should be per- 
mitted to suffer loss that must be 
borne by the public on account of the 
failure of an officer to perform an im- 
posed duty.—Cottongim v. Stewart, 
142 S.W.2d 171, 283 Wy. 615. 

Since an officer must justify his ac- 
tion, if at all, by showing that he was 
authorized by law so to act, if he com- 
mits an act which his authority will 
not justify, or if he exceeds, ignores, 
or disregards the limits set to his au- 
thority, he cannot then justify at all, 
but must respond to the party injured 
like any other wrongdoer.—Cottongim 
area aml 142 S.W.2d 171, 283 Ky. 


Where law imposes upon a public of- 
ficer the performance’ of ministerial 
duties in which a private individual 
has a special and direct interest, of- 
ficer will be liable to such individual 
for any injury which he may proxi- 
mately sustain in consequence of the 
failure or neglect of officer either to 
perform the duty at all, or to perform 
it properly.—Cottongim y. Stewart, 142 
S.W.2d 17 283° Ky. ‘615. 

A public officer is liable for “nonfea- 
sance’” as well as for misfeasance or 
“malfeasance.’’—Cottongim v. Stewart, 
142 S.W.2d 171, 283 Ky. 615. 

Mo. ‘‘Negligence’’ on part of officer 
consists only in a failure to use that 
degree of care which an ordinary, rea- 
sonable and prudent man would exer- 
cise under same or similar circumstane- 
es, and reasonable effort to perform du- 
ties pertaining to office is all the law 
requires.—State ex rel. 
nae. of St. Louis v. Priest, 152 S.w.2d 


and to Use of . 
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fficer i responsible for mis- 

if results complained of would 
have followed notwithstanding officer's 
misconduct or if injured party himself 
contributed to the result in any degree 
by his own fault or negligence.—State 
ex rel. and to Use of City of St. Louis 
v. Priest, 152 S.W,2d-109. 

N.J.Dist.Ct. Liability for breach of 
an official duty inures only in favor of 
one who is prejudiced by the breach 
thereof.—Schmid vy. Sloate, 21 A.2d 319, 
19 N.J.Mise. 481. 

N.J.Dist.Ct. Public officers are an- 
swerable to private persons for injuries 
resulting from negagent performance 


of their duties——Schmid vy, Sloate, 21 
A.2d 319, 19 N.J.Misc. 481. 
N.C. Public officers may not be 


held liable as individuals for breaches 
of official and governmental duties in- 
volving exercise of judgment and dis- 
cretion, unless they act corruptly and 


with malice.—Town of Old Fort y. Har- 


mon, 13 S.E.2d 423, 219 N.C. 241, 
Public officers are not individ- 
ually liable for negligent breaches of 
plainly ministerial duties of public na- 
ture, imposed entirely for public bene- 
fit, unless statutes creating offices or 
imposing duties provide for such lia- 
bility.—Town of Old Fort v. Harmon, 
13 S.B.2d 423, 219 N.C, 241. 

Or. When the state confers judicial 
powers on an individual, it confers 
them with full immunity from private 
suits on theory that the law will rather 
suffer a private mischief resulting from 
exercise of such powers causing in- 
jury to an individual than a public in- 
convenience.—Wright v. White, 110 P. 
2d_ 948. 

S.C. Where an officer’s duty is ow- 
ing to the publie only, officer is not 
liable to an individual who may have 
been incidentally injured by officer’s 
failure to perform duty,—Parker vy. 
Brown, 10 S.H.2d 625, 195 S.C. 35. 


Cc, 


§ 330 

Cal.App. Public officers are not civ- 
illy liable for torts of deputies who 
are themselves statutory officers or not 
under the superior’s unrestricted con- 
trol or right of hiring and discharging, 
but an officer whose appointee is se- 
lected from a restricted list and is 
under civil service regulations may be 
liable for the acts of the appointee if 
he has directed the act to be done or 
has otherwise personally cooperated in 
the doing of the act.—People v. Stand- 
ard Accident Ins. Co., 108 P.2d 923. 

Cal.App. The rule that public officer 
is not responsible for acts or omissions 
of subordinates properly employed by 
or under him, not in ‘his private serv- 
ice, but as servants of the government, 
unless he has directed such acts to be 
done, or has_ personally cooperated 
therein, is well established but ap- 
plicable to liability for torts rather 
than to liability to removal for permit- 
ting violation of statute by subordi- 
nates.—O’Brien y. Olson, 109 P.2d 

The doctrine of “respondeat superior” 
has no application as between a public 
officer and his subordinates, who are 
likewise in the public service, unless 
public officer has directed or counte- 
nanced the tortious acts or has coop- 
ae therein.—O’Brien y. Olson, 109 
P.2d 8. 


§ 333 

Cal.App. ‘Fraud’, being a term 
which imputes. venality and _corrup- 
tion to person charged, should be clear- 
ly proved, especially where persons 
eharged are public officers vested with 
discretionary power.—Southern Califor- 
nia Telephone Co. vy. Los Angeles 
County, 113 P.2d 773. 

Mo. The law presumes reasonable 
performance of official duty{ and bur- 
den is on person claiming neglect to 
show that conduct of officer has actual- 
ly been negligent.—State ex rel. and 
to Use of City of St. Louis v. Priest, 
152 S.W.2d 109. 


§ 344 
Minn. ‘‘Willful neglect of duty’, pen- 
alized by statutes making willful neg- 
lect of duty imposed by law upon any 
public officer or person holding public 
trust or employment a gross misde- 
meanor, was not intended to apply to 
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the neglect to perform a duty of such 
a character that as a matter of public 
interest a public officer must, in faith- 
ful discharge of his duties, scrutinize 
the prior proceedings to determine their 
legality in order to conclude whether 
his duty has in fact arisen. Mason’s 
Minn.St.1927, §§ 9970, 10028.—State v. 


Brattrud; 297 N.W. 713, 134 A.L.R. 
1248, 
Tex.Cr.App.. The statutory provision 


that, no officer shall be prosecuted or 
removed from office for any act com- 
mitted prior to his election to. office 
was intended by Legislature to apply 
only to an offense committed relative 
to misfeasance of office, and such stat- 
ute did not bar prosecution of county 
attorney after re-election to office for 
the offense of theft by false pretext 
committed during preceding term of 
office. Pen.Code 1925, art. 1413; Rev. 
$t.1925, art. 5986.—Williams v. State, 
150 S,W.2d 808. 
§ 346 


N.Y.Sup. Under express statutory 
provision, a publie officer authorized 
to contract in his’ official capacity, who 
becomes individually interested in such 
eontract, is guilty of a misdemeanor. 
Penal Law, §§ 1864, 1868—People v. 
Dally, 24 N.Y.S.2d 692, 175 Mise. 680. 
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Del.Gen.Sess. Generally, ‘‘malfea- 
sance in office’ is wrongful or unjust 
doing of official act, which doer has no 
right to perform, with evil intent or 
motive or such gross negligence as to 
be equivalent to fraud.—State vy. Seitz, 
14 A.2d 710. 

In determining whether officer was 
guilty of ‘‘malfeasance in office’, true 
motive or intent with which he acted 
must be considered, and act done with 
dishonest, oppressive, or corrupt mo- 
tive, of which fear and favor may be 
considered elements, constitutes mal- 
feasance, but if act proceeded from 
honest mistake or error, unusual cir- 
cumstances must accompany transac- 
tion to constitute offense of corrupt 
or willful malfeasance.—State v. Seitz, 
14 A.2d 710. 

Pa. Misfeasance or misbehavior in 
public office for personal aggrandize- 
ment of one’s self or another affects 
public policy and economy, and is in- 
dictable at common law.—Common- 
"eee v. Kirk, 17 A.2d 195, 340 Pa. 


Impeachment was not the only rem- 
edy for conspiracy to misuse influence 
of office of secretary of highways for 
personal aggrandizement of defendants, 
and of conspiracy to extort bond busi- 
ness and moneys from contractors by 
misuse and abuse of powers of office 
of chief engineer of department of 
highways, but crimes were indictable 
at common law and under the statute 
making extortion a misdemeanor. 18 
P.S. §.2932; P.S.Const. art. 6, §§ 1-3. 
—Commonwealth y. Kirk, 17 A.2d 195. 
340 Pa. 346. 

Pa.Super. The crimes of willful and 
corrupt misuse and waste of public 
funds for political purposes by a pub- 
lic officer and the willful and corrupt 
neglect and refusal of a public officer 
to perform duties of his office are com- 
mon-law_ offenses.—Commonwealth _v. 
Brownmiller, 14 A.2d 907, 141 Pa. 
Super. 10 

“Misconduct or malfeasance in pub- 
lic office’ in its penal sense is not 
merely error in judgment or departure 
from sound discretion, but the act, 
omission, or neglect must be willful. 
corrupt, and amount to a breach of 
duty legally required by one who has 
accepted public office—Commonwealth 


v. Brownmiller, 14 A.2d 907, 141 Pa. 
Super. 107. 
Pa.Super. Freedom from obligation 


to contribute to any political fund or to 
render any political service is a prin- 
ciple of civil service laws which neces- 
sarily carries with it the corollary that 
no person in the service has any right 
to use his official authority or influence 
to coerce the political action of any 
person or body.—Hawkes vy. Unemploy- 
ment Compensation Board of Review, 
21 A.2d 485. 


N.J. Unless there is a de jure office, , & 


a 


oi 


125. N.J.L. 507, J 
§ 369 pete, at 
Ga.App. A person occupying a pub- Be 
lie office and performing the duti 8 
thereof is a ‘de facto officer’, even — 
though he may not have been legally — 
appointed or elected to the office, where 
he holds under an apparent Tahiti 0Rt y 
under color of title—Usry v. Hadden, 
15 S.H.2d 629. bite hag 
Mo.App. An “officer de facto” hold 
office by some color of right or title, 
while mere “usurper’” or “intruder” in-— 
trudes on office and assumes to exercise — 


its functions without legal title or 
color of right thereto.—Alleger v. — 
School Dist. No. 16, Newton County, 
142 S.W.2d 660. heey Rhee 


The “color of right’? which constitutes — 
one actually in possession of a public 
office and discharging duties thereof — 
an “officer de facto” may. consist in — 
election or appointment, holding over 
after expiration of term, or public 
acquiescence for such time as to raise- 
presumption of colorable right by elec- 
tion, appointment or other legal au- 
thority to hold office—Alleger vy. School 
Dist. No. 16, Newton County, 142 S.W. _ 
2d 660. Sp 

An “officer de facto” exercises dutie! 
of office under color of known elect 


in electing or 
body, or for some defect or irregularity 
in its exercise without knowledge o 
the public.—Alleger v. School Dist. No. 
16, Newton County, 142 S.W.2d 660. 

Mo.App. 


by and know the truth, at 
ing acts of officers de facto is inap 
plicable-—Alleger v. School Dist. No. 
16, Newton County, 142 S.W.2d 660. — 
N.Y. The distinction between the ef- 
feet of the official acts of public officers — 
lawfully exercising their official powers 
and the acts of persons occupying pub-  — 
lic office without lawful right, but un- | 
der a color of right, is not the product he 
of legal fictions, but rather of public tif ‘h 
policy and public necessity—Applica-  — 
tion of Coulter, 33 N.H.2d 94, 285 N.Y. 
206, affirming 24 N.Y.S.2d 155, 260 . 
App.Div. 950, reargument denied 25 N. 
Y.S.2d 997, 261 App.Div. 827. Raw piseh 
Pa.Super. Assistant district attor- : 
neys, assisting in the presentation of y 
evidence to investigating grand jury Ti: 
“A 


were not mere “volunteers”, where they 
were discharging their duties on be- 
half of the public under an appoint- ~— 
ment by the court of quarter sessions, 
which, if irregular, gave them color — 
of title, and their authority to act | 
could not be successfully attacked in 
reviewing court on appeal from a con- 
viction on an indictment returned by 
grand jury.—Commonwealth v. Brown- ‘ 
miller, 14 A.2d 907, 141 Pa.Super. 107. 
§ 370 

Mo.App. One attempting to perform 
duties of office who does not possess 
statutory qualifications required there- 
for may be an “officer de facto’’.—Al- 
leger v. School Dist. No. 16, Newton 


County, 142 S.W.2d 660. 
§ 371 
Ga.App. “Apparent right or color of 


title’, within rule that person occupy- 
ing public office and performing duties 
thereof and not legally appointed or 
elected to office, but holding under ap- 
parent right or under color of title, is 
a de facto officer, is found in the ap- 
ointment of such officer to the office 
y the legally constituted authority to 
make such appointment, notwithstand- — 


§ 371 


ing that appointment may be irregular 
and not in accordance with require- 
ments of law.—Usry v. Hadden, 15 S 
H.2d 629. , 

'N.J.Sup. A person appointed to pub- 
lic office by officer or body having 
apparent authority to make such ap- 
pointment and entering upon and per- 
forming duties of such office is “de 
facto officer’, whose acts will be held 
valid in respect to public whom he 
represents and third persons with 
whom he deals officially, notwithstand- 
ing; want of power to appoint him in 
person or body professing to do so.— 
Petrone v. City of Newark, 19 A.2d 
450, 19 N.J.Misc. 318. 

a : § 373 

” ‘Mo.App. An “officer de facto’, as 
distinguished from “officer de jure’, is 
one having reputation or appearance of 
being officer he assumes to be but hav- 

ing in fact under law no right or title 
to such office—Alleger v. School Dist. 
16, Newton County, 142 S.W.2d 


; § 377 

Ct.Cl. An action for a salary cannot 
be maintained when said salary has 
been paid to a de facto officer who dis- 
charged _the duties of the office.—Cur- 
, Panwa Os S-, 92 Ct.Cl. 66. 

‘Ky. Although acts of a de facto of- 
ficer are valid as to third persons, de 
facto officer cannot himself acquire 
rights based upon his defective title, 
and he cannot maintain an action to 
recover salary, fees, or other compensa- 
’ tion attached to the office—Cottongim 
eae 142 S.W.2d 171, 283: Ky. 


S N.C. The right to fees, salary and 

emoluments of public office are inci- 

_ dental to such office, and one rightfully 

entitled to hold office, that is “officer de 

ne jure’, is entitled to such fees, salary, 
and emoluments, though another in 

s wrongful possession of office, that is 

“officer de facto’, actually performs 

duties of office pending adjudication of 
title thereto. C.S. §§ 878-885.—Osborne 
- v. Town of Canton, 13 S.H.2d 265, 219 

7 N.C. 139. 

Where title to office has been deter- 

— mined and salary thereof has not been 
paid to either de jure or de facto of- 
ficer, de jure officer’s right of action 
therefor is not against de facto officer, 
but against public authority bound to 

pay salary.—Osborne v. Town of Can- 

Seton. Lo SiH 2d 265, 219 NIC. 139: 

Ohio. Payment of salary to a de 
facto public officer who held office by 
color of title constituted valid defense 
to action by a de jure officer to re- 
cover salary when the governmental 
body responsible for paying the salary 
in no wise prevented the de jure of- 
ficer from discharging the duties of the 
office.—State ex rel. Cox v. Hooper, 28 
N.B.2d 598, 137 Ohio St. 222. 

: Ohio. Payment of salary to de facto 
county engineer who held -: office by 
color of title constituted valid defense 
to action by the de jure county engi- 
neer to recover salary when the county 
responsible for paying the salary in 
nowise prevented the de jure county 
engineer from discharging the duties 
of the office—Kirk v. Board of Com- 
missioners of Columbiana County, 30 
N.H.2d 334, 137 Ohio St. 348. 

Px One who is‘a de facto, but not 
a ue jure officer cannot claim com- 
pensation for services rendered by him. 
—Gerson v. City of Philadelphia, 20 A. 
2a)283,'342) Pa. 552. 

§ 378 

N.J.Sup. <A person appointed to pub- 
lie office by officer or body haying ap- 
parent authority to make such appoint- 
ment and entering upon and performing 
duties of such office is ‘‘de facto of- 
ficer’, whose acts will be held valid in 
respect to public whom he represents 
and third persens with whom he deals 

\ officially, notwithstanding want of pow- 
er to appoint him in person or body 
professing to do so.—Petrone v. City 
i hat 19 A.2d 450, 19 N.J.Mise. 


§ 380 
Mont. Ordinarily, the word “‘assist- 
} ant’’, standing alone, does not contem- 
plate an officer, but “assistant” ig a 
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helper or one who stands by and aids 


or helps another and is not an agent, 


and such word, standing alone, ordi- 
narily refers to employee whose duties 
are to help his superior, to whom he 
must look for authority to act.—State 
ex rel. Dunn y. Ayers, 113 P.2d 785. 

Tex.Cr.App. That one is called a 
“deputy” carries with it the fact that 
he is an alter ego for his superior 
charged with all the duties as well as 
the responsibilities of his superior and 
empowered to perform the acts and 
discharge the duties of the superior, 
and to that extent he becomes the su- 
perior himself in the stiperior’s ab- 
sence, and if the superior is de- 
nominated an ‘officer’ then the deputy 
is also an “‘officer’.—Bigham v. State, 
148 S.W.2d 835. 


§ 388 
Mo. A public officer’s “bond” is in 
effect merely collateral security. for his 
faitltful performance of duty to public 
in order to protect it from loss.—Mot- 
Coa vy. Callaway County, 149 S.W.2d 


§ 394 
Ga. Ordinarily, and as provided by 
statute except when otherwise ‘special- 
ly enacted’, liability of sureties on of- 
ficial bonds does not include liability 


for mere penalties imposed upon the 


principals for a dereliction of official 
duties, but is limited to injury sus- 
tained, Code, § 89-421.—National 
surety, Corporation v. Gatlin, 15 S.H.2d 

0. 

Ga.App. A surety on officer’s bond is 
liable for acts done by the principal 
virtute officii or colore officii, but not 
for acts done by principal in an in- 
dividual and personal capacity—_Hawk- 
ins vy. National Surety Corporation, 11 
S.H.2d 250. 

Ind.App. The fulfillment of the pur- 
pose for which an official bond is giv- 
en should not be dependent on the acts 
or omissions of other officers.—Board 
of Commissioners of Shelby County v. 
Hack, 33. N.0.2d 367. 

Neb. Where a public officer gives a 
bond for the ‘faithful’ discharge of his 
duties, “faithful” implies that officer 
has assumed that measure of respon- 
sibility laid on him by law had no 
bond been given, that the object of 
such a bond is to secure sureties for 
performance of duties of office accord- 
ing to law, and that everything is “un- 
faithfulness’? which the law does not 
excuse. Comp.St.1929, §§ 79-404, 79- 
406.—Thurston County, to Use of Vese- 
ly, v. Chmelka, 294 N.W. 857. 


§ 409 

Iowa. The surety on bond of public 
officer holding office for fixed term is 
liable only for defaults “uring term for 
which bond is given and not for subse- 
quent terms even though bond does not 
express the time or term.—Jaeger Mfg. 
Co. v. Massachusetts Bonding & Ins. 
Co., 294 N.W. 268. 


Neb. Where an officer charged with 
eustody of public funds serves succes- 
sive terms, he is presumed to have re- 
ceived in his new official capacity that 
which it was his duty to pay in his 
old and to have on hand all funds with 


which he is chargeable, and hence sure- 


ties upon bond for second term are 
prima facie responsible for balance of 
previous accounts chargeable to such 
officer and have burden of proving the 
contrary.—Thurston County, to Use of 
Vesely, v. Chmelka, 294 N.W. 857. 

Neb. Where an officer charged with 
custody of public funds serves succes- 
sive terms, the sureties on the bond 
for the second term are prima facie 
responsible for balance of previous ac- 
count as is chargeable to the officer, 
the presumption being that the officer 
has received in his new official capacity 
that which it was his duty to pay in 
his old, and that he has on hand all 
funds with which he is chargeable.— 
U. S. Fidelity & Guaranty Co. vy. Bates, 
296 N.W. 560. 

8 419 


§.C. “‘Aggrieved”, as used in stat- 
ute providing that bonds of publie of- 
ficers may be sued on by any person 
aggrieved by misconduct of officers, 
means injured in a legal sense, and a 
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“person aggrieved” within the statute © 
is one injured in a legal sense. Code 
1932, § 3054.—Parker v. Brown, 10 S.H. 
2d 625, 195 S.C. 35. a a a 


Pa. In action upon an official bond, 
a judgment against a principal upon 
the merits is conclusive against surety 
as to misconduct or neglect of duty on 
part of principal and as to amount of 
damages sustained by plaintiff—Com- 
monwealth, to Use of Ulshofer, v. Turn- 
er, 17: A.2d 352; 340..Pay 468: 

Where official bond is eonditioned 
upon recovery of judgment against 
principal or upon declaration of a for- 
feiture, surety’s rights will be con- 
cluded by entry of judgment against 
principal on the merits or by for- 
feiture Commonwealth, to Use of Uls- 
ee v. Turner, 17 A.2d 352, 340 Pa. 


§ 


Where judgment is entered against 
principal by confession or default upon 
pleadings which set forth solely acts 
of official misconduct for which surety 
would be liable upon official bond, and 
surety has failed to avail itself of op- 
portunity to enter defense in name of 
principal, there can be no injustice in 
giving the judgment the effect of con- 
clusive or at least prima facie evidence 
against surety.—Commonwealth, to Use 
of Ulshofer, v. Turner, 17 A.2d 362. 
340 Pa. 468. 

Pa. A judgment against the princi- 
pal upon the merits, establishing official 
misconduct and amount of damages, is 
conclusive against the surety in an ac- 
tion upon official bond.—School District 
of City of Carbondale v. Fidelity & 
Deposit Co. of Maryland, 21 A.2d 33, 
342, Pa. 322. 

§ 441 


Neb. Where no evidence is adduced 
to rebut the presumption that a public 
officer has received in his new official 
capacity money which it was his duty 
to pay in his old, and he has on hand 
all funds with which he was charge- 
able in his old capacity, such presump- 
tion becomes absolute and must be ac- 
cepted as an established fact.—U. S. Fi- 
delity & Guaranty Co. v. Bates, 296 


N.W. 560. 
PARDONS 


§1 
D.C.Tex. A “parole” is not a forgiv- 
ing but is mere liberty under super- 


Teas parte Rupert, 38 F.Supp. 
Ga. A “pardon” is a matter of grace 


on the part of the Governor.—Pippin y. 
Johnson, 15 8.E.2d 712. 

Ohio App. The power of the Legisla- 
ture to regulate manner of applying 
for pardons is limited to such regu- 
lations as will assist Governor in dis- 
charge of his duty to act judiciously. 
Const. art. 3, § 11.—Licavoli v. State, 
34 N.E.2d 450. 


§ 7 

C.C.A.Ky. The giving of a pardon is 
an act of grace, and the governor may 
attach conditions thereto.—Fleenor. v. 
Hammond, 116 F.2d 982, reversing 28 
Supp. 625. 

Ohio App. In relation to Governor’s 
pardoning power, duties of Board of 
Parole are advisory only. Gen.Code, § 


2211-35 Const. art, 3) °§ 1—Ricayolr 
v. State, 34 N.H.2d-450. 
Ok1.Cr.App. Under Constitution, the 


Governor hag exclusive power to. re- 
prieye, commute, parole, or pardon an 
offender, except in the case of impeach- 
ment. Ok1.St.Ann,Const. art. 6, § 10 
—Coburn y. Schroder, 112 P.2d 191. 
Question concerning whether accused’s 
continued confinement im county jail 
would be detrimental to health of ac- 
cused was) matter exclusively for the 
Governor, who if he saw fit might ex- 
tend clemency under power vested in 
him by the Constitution. 12. OkI.St, 
Ann. § 1342; OkI.St.Ann.Const. art. 6, 
40, ee v. Schroder, 112 P.2d 


Ok1.Cr.App. The’ Criminal Court of 
Appeals has the right to modify a judg- 
ment inflicting the death penalty for 
murder to imprisonment at hard labor 
for life when the Criminal Court of Ap- 
peals deems it proper in the further- 
ance of justice, but commutation can 
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be granted only by the chief executive 
of the state, and is granted as a mat- 
ter of clemency.—Abby y. State, 114 P. 
oe. 499, rehearing overruled 115 P.2d 

Pa.Super. The statutes authorizing 
the parole of prisoners at the expira- 
tion of their minimum sentences do not 
violate the constitutional provision con- 
ferring on the Governor the power to 
grant pardons and commute sentences 
only upon the recommendation of the 
Board of Pardons, since the prison au- 
thorities can only recommend to the 
Governor that the sentences be com- 
Muted, peboe Pes. $) 1G5s eb seq. Gh P. 
S. § 302 et seq.; 19 P.S. § 1057, 61 PS. 
§ 304; 19 P.S. § 1081 et seq., 61 P-.S. 
§ 291 et seq.; P.S.Const. art. 4, § 9.— 
Commonwealth ex rel. Lycett v. Ashe, 
20 A.2d 881, 145 Pa.Super. 26. 

Pa.Quar.Sess. Where a first offender 
shows contrition, pays his substantial 
fine and costs, has a family to support, 
can obtain honest employment at his 
trade, has served more than one-half of 
his minimum sentence, and his- parole 
would make him and his family happy 
during the Yuletide Season, and the 
state police who pressed the prosecu- 
tion indicate their approval, an order 
granting parole will be made.—Com- 
monweath y. North, 30 Del.Co. 277. 

Pa.Quar.Sess. Where a prisoner sen- 
tenced for conducting a lottery, on peti- 
tion for parole shows that he has paid 
a fine and costs imposed in a prior 
prosecution for violating the liquor 
laws, has paid the fine and costs in the 
present prosecution, has served more 
than three months of a minimum sen- 
tence of four months, amd avers that he 
will engage in lawful and gainful em- 
ployment if released, parole will be 
granted for a period of one year in 
the custody of the parole officer, with 
personal security to comply with the 
order of the court, keep the peace and 
be of good behavior.—Commonwealth 
v. Gagliotti, 30 Del.Co. 284. 

Pa.Quar.Sess. Where upon petition 
for parole it appears that the prisoner 
had been convicted with others of es- 
tablishing and maintaining an exten- 
sive numbers game, that others con- 
victed with him had not petitioned for 
parole, that he had before been con- 
victed of crime and that he would pay 
the fine and costs imposed only if he 
should be paroled, and .the district at- 
torney opposes the petition, parole will 
be refused.—Commonwealth vy. Keer- 
land, 30 Del.Co. 285. 

YTex.Cr.App. Clemency power is vest- 
ed in Governor to extent only that he 
can remit fines imposed which remain 
uncollected and discharge convict from 
further penal service, and he has no 
power to direct that the courts shall 
forget the crime or the conviction. 
Vernon’s Ann.P.C. art. 62.—Jones vy. 
State, 147 S.W.2d ee 


N.Y.App.Div. Where judgment of 
conviction became final and defendant 
served two years in prison for a crime 
of which he was innocent, the President 
of the United States was authorized by 
the constitution to grant a pardon on 
the ground of innocence and pardon 
could be invoked by defendant for all 
purposes in the future whenever the 
question of his guilt or innocence might 
arise. U.S.C.A.Const. art. 2, § 2, par. 1. 
—People ex rel. Prisament v. Brophy, 
26 N.Y.S.2d 193, 261 App.Div. 495. 

§ 10 

C.C.A.Ky. The giving of a pardon 
is an act of grace, and the governor 
may attach conditions thereto.—Fleenor 
v. Hammond, 116 F.2d 982, reversing 
28 F.Supp. 625. 

Pa.Com.Pl. Section 8 of the Act of 
1911, P.L. 1055, as amended, 61 P.S, 
er confined in a penitentiary upon an 
indeterminate sentence, whose minimum 
term of sentence will expire within 
three months shall be given an oppor- 
tunity to appear before the Board of 
Trustees of the penitentiary, and apply 
for his release on parole, is mandatory 
and all-inclusive, and there are no pris- 
oners serving an indeterminate term 


excluded from its operation other than. 


parolees who are convicted of a crime 
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committed while on parole.—Kinsella v. 


Board of Trustees, Western State Peni- 
tentiary, 49 Dauph, 93. 
23 


§ 

N.Y.App.Div. Where prisoner was 
convicted in January, 1936, for first de- 
gree grand larceny, and sentenced to 
imprisonment for term of from two and 
one-half to five years and in August, 
1936, was convicted of attempt to com- 
mit first degree grand larceny and was 
sentenced to term of not less than five 
nor more than ten years, and the first 
sentence was reduced by Governor ren- 
dering prisoner subject to jurisdiction 
of Parole Board which granted a jearole 
to commence his second term and pro- 
vided that such parole should be effec- 
tive as of April 29, 1939, such proce- 
dure was not erroneous and the inclu- 
sion of the prisoner’s name in _ the 
warden’s monthly report of eligibles 
for release was not improper. enal 
Law, § 2190, subds. 2, 3; Correction 
Law, § 230 et seq.—People ex rel. Rath- 
bourne v. Martin, 27 N.Y.S.2d 109, 261 
App.Div. 1113. é 

N.Y.App.Div. Relator who was serv- 
ing a determinate sentence could be 
discharged under the Correction Law 
only after the Governor had acted up- 
on the report of the warden and the 
other members of the Board of Parole 
constituted as prescribed by the Cor- 
rection Law. Correction Law, §§ 235, 
236.—People ex rel. Hammond vy. Mar- 
tin, 27 N.Y.S.2d 683, 261 App.Div. 648. 

Prisoner who had served his entire 
term as reduced by compensation was 
entitled to an order directing the 
warden and other members of the 
Board of Parole to certify to the Gov- 


ernor the amount of compensation 
earned. Correction Law, § 230, subd. 
4, and §§ 235, 236.—People ex rel. 


Hammond y. Martin, 27 N.Y.S.2d 683, 
261 App.Div. 648. 

N.Y.Sup. The section of the Cor- 
rection Law entitled “No discharge 
from parole’ does not make it obliga- 
tory upon or the duty of the State 
Board of Parole to issue to a parolee, 
whose parole has expired, a certifi- 
eate or other document that he is no 
longer subject or amenable to jurisdic- 
tion of board. Correction Law, § 220. 
—People ex rel. Reisinger v. Canavan, 
22 N.Y.S.2d 359. 

Pa. Where five successive sentences 
were erroneouslv lumped together, the 
minimum commuted, and prisoner pa- 
roled before expiration of maximum of 
second sentence, and upon recommit- 
ment for violation of parole, prisoner 
completed maximum of second sentence 
and then completed minimum of third 
sentence, he was entitled to appear be- 
fore board of inspectors and apply for 
parole, since the lumping of sentences, 
having been unauthorized, had no effect 
upon prisoner’s rights under parole 
statute. 61 P.S. §§ 303, 305.—Kinsella 
v. Board of Trustees, Western State 
Penitentiary, 17 A.2d 882, 340 Pa. 497. 

Although board of inspectors may for 
valid reasons deny prisoner’s applica- 
tion for a parole, under statute, pris- 
oner cannot be denied an opportunity 
to appear before such board and apply 
for a parole, when the minimum of 
sentence being then served by prisoner 
is expiring or will expire within three 
months. 61 P.S. § 303.—Kinsella_ v. 
Board of Trustees, Western State Pen- 
itentiary, 17 A.2d 882, 340 Pa. 497. 

Pa.Super. If a prisoner’ behaves 
himself well, thus entitling himself to 
commutation, the prisoner is not re- 
quired to apply for constructive parole 
at expiration of each minimum sen- 
tence, but obtains full advantage by 
applying at the expiration of the total 
of minimum sentences. 19 P.S. § 897. 
—Commionwealth ex rel. Campbell v. 
Ashe, 15 A.2d 409, 141 Pa.Super. 408. 


Pa.Quar.Sess. A prisoner sentenced 
for conducting gambling to a minimum 
term of six months, to pay a fine of 
$500 and costs, petitioned for parole, 
averring that the fine and costs had 
been paid, that he had an offer of steady 
employment, that his wife would short- 
ly give birth to a child. The jail 
warden certified to his good conduct 
and an electrician offered him employ- 
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ment. A fine and costs in another 
prosecution were unpaid. Held, that the 
petitioner be paroled upon serving four 
months of his sentence; entering into 
a recognizance for good behavior, ete., 
give recognizance for the payment of 


the fine and costs in the other case, 


and be in the care and custody of. the 
parole agent for three years.—Common- 
wealth v. Connors, 30 Del. 39. 


25. 

Ga. A “pardon” is a mere act of 
grace, to which the pardoning power — 
may attach any condition precedent or 
subsequent which is not illegal, im- 
moral, or impossible of performance, | 
and when a convict accepts such condi- 


* 


tional pardon, he is bound by all of its — 


valid provisions.—Muekle y. Clarke, 12 
S.B.2d 339, 191 Ga. 202. : 

Ga. The Governor had authority to 
impose, as condition to pardon, that 
applicant pay specified fine-——Moore v. 
Lawrence, 15 S.H.2d 519. 

Where condition precedent on which 
pardon is granted is void, the pardon is 
mn ame AE vy. Lawrence, 15 S§.B. 


§ 31 : mae 
Ga. If a conditional pardon is sus- 


ceptible of more than one interpreta. — 
tion, it should be construed most fa- 
grantee——Muckle v. | 


vorably to .the 
Clarke, 12 S.E.2d 339, 191 Ga. 202. fe. 

Ga. Where a conditional pardon be- 
came void for violation of conditiouw 
and was so adjudicated in a judicial 


proceeding, it could not be restored to es 
validity by an executive order pur- 


porting merely to reinstate it and to 
cancel an order purporting to revoke 
seed v. Aldredge, 15 S.E.2d 605. 
0. 
a pardon amounts to a waiver of ac- 
cused’s rights on appeal, a distinction 
may be drawn between the ordinary — 
pardon, which is governed by general 
rule that a “‘pardon’’ implies guilt and 
acceptance a confession thereof, and 
one where it affirmatively appears to 
have been granted because the Gover- — 
nor was satisfied of innocence of the — 
aceused.—State v. Jacobson, 152 S.W. — 
2d 1061. H 
Accused, who had been pardoned 
after forgery conviction, did not, by 
appealing from judgment of conviction, 
‘“‘waive’’ the benefit of his pardon, not- — 
withstanding judgment was affiirmed.— 
State v. Jacobson, 152 S.W.2d 1061. 


Mo. The status of a paroled prisoner 
is the same whether he be paroled by 
the trial court or by the executive — 
Mattes v. Taylor. 153 S.W.2d 833. 


N.Y.Ct.Cl. A paroled prisoner re- 
mains in legal custody~of warden of 
prison from which he is paroled until 
expiration of maximum term specified 
in his sentence, and such a person 
cannot be discharged from parole until 
expiration of maximum term. Correc- 
tion Law, 220.—Lehrman vy. State, 
29 N.Y.S.2d 635, 176 Misc. 1022. 


The parole of a convict who has 
been sentenced to imprisonment in a 
state prison does not, unlike a ecom- 
mutation, result in termination of sen- 
tence and restoration of convict’s eivil 
rights. Correction Law, § 210 et seq.; 
Penal Law, § 510.—Lehrman v. State, 
29 N.Y.S.2d) 685, 176 Mise. 1022. 


§ 32 

N.Y.App.Div. Where judgment of 
conviction became final and defendant 
served two years in prison for a crime 
of which he was innocent, the President 
of the United States was authorized by 
the constitution to grant a pardon on 
the ground of innocence and pardon 
could be invoked by defendant for all 
purposes in the future whenever the 
question of his guilt or innocence 
might arise. U.S.C/A.Const. art. 2, § 
2, par. 1—People ex rel. Prisament v. 
preeuy, 26 N.Y.S.2d 193, 261 App.Div. 
495. 

Tex.Cr.App. Since essence of a 
“pardon” is forgiveness or remission 
of penalty, a “pardon” implies guilt 
and does not obliterate fact of com- 
mission of the crime and the conviction 
therefor, and does not wash out the 
moral stain.—Jones v. State, 147 S.W. 
2d 508. , 


7 ea ae 


us 


On issue whether acceptance of. — 


ei 


te ge ee Se ae 


gat 


§ 41 ‘ 
€.C.A.Ky. Where Governor of Ken- 
tucky granted convict a conditional 
pardon, a revocation of the pardon by 
an acting governor without notice to 
eonvict or hearing on whether he had 
violated conditions of pardon consti- 
tuted a denial to convict of ‘‘due proc- 
ess of law’ as guaranteed by Four- 
teenth Amendment, but convict would 
not be entitled to a trial in court or a 
trial in any strict or formal sense, but 
due process would be satisfied if there 
Was reasonable opportunity extended 
— to convict to explain away accusation 
that he had violated conditions upon 
which his pardon was. granted. _U-S. 
C.A.Const.-Amend. 14.—Fleenor v. Ham- 
mond, 116 F.2d 982, reyersing 28 F. 
Supp. 625. 
_  Ala.App. The State Board of Pardons 
and Paroles has authority to revoke a 
parole for good behavior of a convict 
upon having reasonable cause to believe 
that convict has lapsed, or is probably 
bout to lapse, into criminal ways or 
yecause he has violated the conditions 
of his parole in an important respect, 
even where parole is not a parole of an 
indeterminate sentence, but is one 
which was granted by governor prior 
to effective date of act creating State 
Board of Pardons and Paroles. Gen. 
Acts), 1939}... pp.- 427, .430,. §§ 5,..22; 
Const.1901, § 124, as amended, see Gen. 
- Acts 1939, Sp.Sess., p. 8, § 1.—Pinker- 
ton y. State, 198 So. 157, followed in 
Lemons vy. State, 198 So. 162, first case, 
certiorari denied Pinkerton v. State, 
198 So. 162. 
A “parole” is not a right but is a 
_ privilege, and the procedure or condi- 
tion for the retaking of parole violators 
"may be altered after parole so as to 
affect the parolee, so long as punish- 
ment is not increased.—Pinkerton v. 
State, 198 So. 157, followed in Lemons 
y. State, 198 So. 162, first case, cer- 
tiorari denied Pinkerton y. State, 198 
So. 162. 
Where it appeared that, subsequent 
to adoption of act creating State Board 
of Pardons and Paroles and prior to 
attempted revocation of parole by the 
_ Board, prisoner had served, while on 
_ parole from Governor, his maximum 
sentence, board had no jurisdiction 
over prisoner so as to be entitled to 
revoke his parole because it appeared 
that he was about to lapse into. crimi- 
* nal ways. Gen.Acts 1939, p. 428, §.7; 
 Const.1901, § 124, as amended, see Gen, 
- Aets 1939, Sp.Sess., p. 8, 1.—Pinker- 
ton vy. State, 198 So. 157, followed in 
_ Lemons y. State, 198 So. 162, first case, 
certiorari denied Pinkerton v. State, 
198 So. 162. 
<Ala.App. Where it appeared that 
prisoner, at time his parole was re- 
voked by board, had already served 
hig full sentence, having endured part 
of his sentence within and a part out- 
side of prison walls, under parole, 
prisoner was not under jurisdiction of 
- the board, and hence the purported 
revocation of his parole and his re- 
arrest were unauthorized.—Pike yv, 
State, 200 So. 206, 
_ Ga. Where a pardon is unconditional 
and is duly delivered and accepted, it 
is not subject to revocation. Const. art. 
6, § 1, par. 12.—Muckle v. Clarke, 12 S. 
e Head 339; 191. Ga. 202) 


§ 4 
“commutation of sen- 
tence’ reduces and terminates a sen- 
tence, except as otherwise provided. 
Correction Law, 241.—Lehrman vy. 
State, 29 N.Y.S.2d 635, 176 Misc. 1022. 
Pa.Super. The statute defining meth- 
od of computing aggregate minimum 
and maximum limits of consecutive 
sentences does not affect the power of 
prison authorities merely to recommend 
to the Governor that sentences be com- 
fouved. £19) P.S.°§ 897; 19 P:S.0§01057, 
61 P.S. § 304.—Commonwealth ex rel. 
Lycett v. Ashe, 20 A.2d 881, 145 Pa. 
Super. 26. 


N.Y.Ct.Cl. A 


§ 49 
Pa.Super. Statutes relating to com- 
mutation of sentences go into force as 
of their effective date and apply to 
sentences thereafter imposed irrespec- 
tive of the date when the offense was 
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2d 409, 141 Pa.Super. 408, : 


§ 55 

€.C.A.Kan. The right to a hearing, 
granted by statute providing that when 
a prisoner has been retaken upon a 
warrant issued by the board of parole 
he shall be given an opportunity to ap- 
pear before the board, contemplates a 
reasonable time. 18 U.S.C.A. § 719.— 
Adams vy. Hudspeth, 121 F.2d 270. 

C.C.A.Kkan. A parole violator had no 
right to make demands on the United 
States Board of Parole with respect 
to the time when a parole violator’s 
warrant should be served on violator 
who was under sentence of a_ state 
court for violation of a state law.— 
Groce v. Hudspeth, 121 F.2d 800. | 

Where maximum time under original 
federal penitentiary sentence did not 
expire until September 26, 1939, but 
hefore that time applicant for a writ 
of habeas corpus violated terms of 
conditional parole, was arrested, con- 
viected, and sentenced to a term in a 
state penitentiary for violation of state 
law, and a parole violator’s warrant 
was issued but was not served until 
completion of state sentence, so that 
original sentence, which was suspended 
during incarceration in state peni- 
tentiary, and new sentence did not run 
concurrently, it was. within the dis- 
eretionary powers of the United States 
Board of Parole to say whether sus- 
pended sentence and new _ sentence 
should run consecutively or concurrent- 
ly.—Groce v. Hudspeth, 121 F.2d 800. 

©.C.A.Va. Where prisoner earned 252 
days’ good conduct time under statute 
regarding ordinary good time allow- 
ance, and an additional 59 days under 
statute regarding industrial good time 
allowance, but parole board issued war- 
rant for his arrest charging a_ later 
crime as a violation of the parole, the 
prisoner was not entitled to release on 
habeas corpus on_ ground that period 
attributable to ordinary good time al- 
lowance had expired, at time of issu- 
ance of the warrant and that his ar- 
rest during the period allocable to in- 
dustrial good time was not authorized, 
since he was subject to arrest for vio- 
lation of the terms of the parole until 
the expiration of his original sentence. 
18 U.S.C.A. §§ 710, 716b, 744h.—Bragg 
v. Huff, 118 F.2d 1006. 

Ga. The ._Governor’s constitutional 
authority to pardon includes the power 
to attach any condition precedent or 
subsequent which is not illegal, im- 
moral, or impossible of performance. 
Const. art. 5, § 1, par. 12.—Huff v. 
Aldredge, 14 S.H.2d 456. 

Condition attached by Governor to 
pardon that the one pardoned should 
join a Civilian Conservation Corps 
camp was not illegal, immoral, nor im- 
possible of performance, and hence was 
a valid condition which the governor 
had constitutional authority to attach. 
Const. art. 5, § 1, par. 12.—Huff vy. 
Aldredge, 14 S.E.2d 456. 

Where prisoner out on parole was 
granted a full pardon subject to his 
admittance to a Civilian Conservation 
Corps camp, the condition was a “con- 
dition precedent’, and, where it was 
never satisfied, the pardon never became 
operative, and Governor’s subsequent 
order revoking the pardon constituted 
a complete termination thereof, and 
revocation of prisoner’s parole because 
of parole violation subjected the pris- 
oner to re-arrest and service of the 
remainder of his sentence. Const. art, 
, § 1, par. 12.—Huff v. Aldredge, 14 
S.E.2d 456. 

Ga. A pardon made conditional up- 
on payment of a fine is subject to a 
“condition precedent” which must be 
performed within a reasonable time aft- 
er pardon wag delivered, in absence of 
time fixed for performance thereof.— 
Moore v. Lawrence, 15 S.E.2d 519. 

Where defendant, while on liberty 
under bond given in connection with 
certiorari to review conviction, was 
granted pardon on December 26, 1940, 
on condition that she pay fine, and she 
then voluntarily dismissed certiorari 
proceeding, but did not tender fine un- 
til February 24, 1941, payment of the 
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and hence pardon lapsed by its own 
terms, without necessity of recall by 
the Governor and notwithstanding be- 
lated tender by defendant.—Moore v. 
Lawrence, 15 S.H.2d 519. tf 


Ga. Where executive order issued 
December 5, 1940, granted a pardon 
conditioned upon payment of $50 fine, 
the condition was a “condition prece- 
dent’, and where amount of fine was 
not tendered until March 1, 1941, after 
issuance of bench warrant for petition- 
er’s re-arrest, condition was not per- 
formed and order never became opera- 
tive as a ‘“pardon’.—Allman y. Ald- 
redge, 15 S.H.2d 710. 

Where executive order granting par- 
don was conditioned upon payment of 
$50 fine, but fine was not paid until 
after issuance of bench warrant order- 
ing petitioner’s re-arrest, order did not 
place petitioner under supervision of 
Prison and Parole Commission and did 
not. preclude trial court from issuing 
bench warrant on ground that commis- 
sion had jurisdiction of petitioner. Ga. 
Code Ann. § 77-513.—Allman y. Ald- 
redge, 15 S.E.2d 710. 


Ga. The Governor may legally attach 
a condition to a pardon, and upon a 
breach of such condition the pardon 
becomes void and the grantee of such 
pardon is subject to arrest and serv- 
ice of the original sentence, regardless 
of whether Governor actually revokes 
pardon in accordance with the author- 
ity reserved by him.—Pippin v. John- 
son, 15 S.BE.2d 712. ; 

Where Governor reserved a right to 
revoke pardon upon breach of condi- 
tion attached thereto, it was not with- 
in exclusive jurisdiction of Governor to 
inquire into and ascertain whether 
there had been a breach of such condi- 
tion and to revoke the pardon therefor, 
but such action may be taken by a 
court of competent jurisdiction.—Pip- 
pin v. Johnson, 15 §.H.2d 712. 

The grantee of a conditional pardon 
may be arrested without notice and 
hearing for alleged breach of such con- 
dition, such grantee having a right to 
test the legality of the arrest and de- 
tention based on breach of the condi- 
tion by application for a writ of habeas 
ORT ao ean v. Johnson, 15 S8.H.2d 

Where a woman, convicted of operat- 
ing a lottery, was pardoned upon con- 
dition that she leave the county and not 
return until expiration of the term of 
sentence imposed, return to county in 
violation of such condition wag not ex- 
cused by contention that such return 
was necessary in order that impecuni- 
ous grantee of pardon might obtain on 
eredit medical treatment necessary to 
save her life, but grantee, thus breach- 
ing conditions of pardon, was subject 
to rearrest and imprisonment, under 
original sentence.—Pippin v. Johnson, 
15 S.E.2d 712. 

Ga. <A condition stipulated in a par- 
don requiring the prisoner to pay a 
fine of $50 and fixing no time within 
which it must be done, and containing 
no requirement that the prisoner serve 
the sentence imposed until this condi- 
tion is performed, is a “condition pre- 
cedent,’”’ and until it is satisfied, the 
pardon is inoperative-—Pappas y. Ald- 
redge, 15 S.H.2d*718. 

A condition precedent in pardon re- 
quiring prisoner to pay a fine of $50, 
but fixing no time within which it must 
be done, must be satisfied within a rea- 
sonable time.—Pappas y, Aldredge, 15 
S.E.2d 718. 

A_ provision is. a pardon reserving 
to Governor authority to determine if 
conditions are performed.and to. re- 
voke the pardon clothes the Governor 
with, power to act on such matters, but 
such power of the Governor does not 
oust the courts of jurisdiction to deter- 
mine the same “questions.—Pappas. y. 
Aldredge, 15 S.B.2d 718. i 
_ N.Y.App.Div. Under statute author- 
izing parole board to issue a wa-rant 
for the retaking of paroled prisoner 
eat any time that there is reasonable 
cause to believe that paroled prisoner 
has violated the conditions of parole 


Site HON . 
vas con-— 
templated as a “condition precedent”, | 


paroled prisoner was 
- charged with an offense of which he 


Ls 
—_ 


_there had been a lapse on the prison- 
_er’s part, since it was prisoner’s right 


company 
arrested and 
was subsequently acquitted by jury, 
parole board could not overlook the 
presumption of innocence in favor of 
accused in considering whether there 
was “reasonable cause to believe’ that 


as a citizen to have board presume 
that he was innocent when he was 
arrested and charged with the of- 
fense. Correction Law, § 283.—People 
ex rel. Natoli v. Lewis, 29 N.Y.S.2d 
544, 262 App.Diy. 347. 

Under statute authorizing parole 


board to issue a warrant for the re- 


_ taking of paroled prisoner when there 


is reasonable cause to believe that he 
has violated the conditions of parole 
or is about to lapse, into criminal ways 
or company, word “cause” is synony- 
mous with the term “ground” used in 
the statute providing that when a mag- 
istrate is satisfied from depositions that 
a crime has been committed and that 
there is reasonable “ground” to be- 
lieve that the .defendant is guilty, a 
Warrant may issue. Correction Law, 
§ 283; Code Cr.Proc. § 150+—People 
ex rel. Natoli v. Lewis, 29 N.Y.S.2d 
544, 262 App.Div. 347. 

Under statute authorizing parole 
board to issue a warrant for the re- 
taking of a paroled prisoner if there 
is reasonable cause to believe that he 
has violated conditions of parole or is 
about to lapse into criminal ways or 
company, a message telephoned from a 
chief of police or sheriff to an agent 
in the employ of the parole board that 
paroled prisoner had been arrested and 
charged with robbery did not furnish 
“reasonable cause to believe” that pris- 
oner was delinquent so as to warrant 
issuance of a parole warrant which 
served following prisoner’s ac- 

Correction Law, § 283, Const. 
art: 1, § ie ae ex tee Natoli V. 


58 
C.C.A.Ky. Upo® granting of a par- 
don, although conditionally, convict 
was entitled to his liberty and pos- 
sessed of a right which could be for- 
feited only by reason of a breach of 
the conditions of the grant.—Fleenor v. 
Hammond, 116 F.2d 982, reversing 28 

F.Supp. 625. vi 


8 

Ga. Where conditional pardon was 
by its express terms revocable by the 
Governor without notice or hearing, on 
violation of its conditions, the grantee 
was not entitled to notice or hearing as 
a “condition precedent’ to revocation. 
rascgh de v. Clarke, 12 S.H.2d 339, 191 
Ga. 202. 

Where pardon was conditioned on the 
future good behavior of oe the 
pardon would become void on_ viola- 
tion of its terms, whether or not it was 
actually revoked by the Governor in ac- 
cordance with the authority reserved 
by him.—Muckle v. Clarke, 12 S.H.2d 
339, 191 Ga. 202. 

If grantee of conditional pardon ac- 
tually violated the terms of his par- 
don, he was subject to rearrest and im- 
prisonment under the original sentence, 
irrespective of whether the Governor's 
order of revocation determined the mat- 
ter of breach, or was itself valid for 
the purpose for which it was issued, 
and, if the grantee was entitled to a 
trial in court on the question of breach, 
the trial before the judge in a habeas 
corpus proceeding constituted a_ satis- 
faction of that right.—Muckle v. Clarke, 
12 3S. H.20-339,. 191, Ga. 202. 

Ill. Under statute requiring an out- 
of-state parolee to make monthly re- 
ports and keep his parole until dis- 
charged as provided by law, and stat- 
ute providing that prisoners tempora- 
rily released upon parole shall, until re- 
ceipt of their final discharge, be con- 
sidered in legal custody of officers of 
the department of public welfare, out- 
of-state parolee was not entitled to be 
relieved of the balance of his sentence 
unless he had received his final dis- 
charge from the department of public 


e\, 
_where- 


welfare, Maobeiitetanadn a ‘his compli- 
ance with requirement respecting sub- 
mission of monthly Be ig Smith- 

Hurd Stats. ce. 38, §§ 807, 808—Purdue 
v. Ragen, $0 N.E.2d ear. "375 Ill. 98. 


§ 65 

D.C.N.Y. Where at time of convic- 
tion and at time of prisoner’s release 
on parole, New York statutes provided 
that a warrant for violation of parole 
should be issued by a magistrate and 
that alleged violator was entitled to 
trial by jury with respect to matters 
concerning violation, and violation oc- 
curred after amendments doing away 
with determination of question of vio- 
lation by a jury and giving. Board of 
Parole authority to pass on that ques- 
tion, procedure prescribed at time of 
violation was properly followed, since 
prisoner, though released on parole, 
was under the continued custody of the 
prison warden until termination of his 
sentence. Correction Law N.Y. §§ 216, 
218.—People ex rel. Tower y. Hunt, 36 
F.Supp. 49. 

Pa.Quar.Sess. Parole is not a let 
down of the sentence but is a means of 
keeping a watchful eye on the defend- 
ant outside the prison walls.—Common- 
wealth v. Connors, 30 Del. 39. 


§ 67 

Ala.App. The purpose of constitu- 
tional amendment that Governor shall 
have power to grant reprieves and com- 
mutatiohs to persons under sentence of 
death, and that Legislature shall have 
power to provide for administration of 
pardons, paroles, remission of fines 
and forfeitures, and to authorize courts 
having criminal jurisdiction to suspend 
sentences and to order probation, was 
to adopt a new system by which state 
should administer pardons, paroles and 
remission of fines, etc., and to transfer 
from executive power the matters thus 
disposed to legislative authority. 
Const.1901, § 124, as amended, see Gen. 
Acts 1939, Sp. Segs., p p. § 1.—Pinker- 
ton v. State, 198 So. 157, followed in 
Lemons v. State, 198 So. 162, first case, 


certiorari denied Pinkerton v. State, 
198 So. 162 
N.¥.Co.Ct. The purpose of the stat- 


ute authorizing the creation of the 
Parole Commission gives persons con- 
victed of certain erimes in. cities of 
first class an opportunity to benefit by 
disciplinary, correctional and reforma- 
tive methods in designated institutions 
unless the trial court deems the offend- 
er incapable of being substantially ben- 
efited, and moral reformation rather 
than punishment is the object sought. 
Correction Law, §§ 200, 203, 204, 230. 
—People v. Glowacki, 22 N.Y.S.2d 22, 
174 Mise. 415. 

Under statute providing for the com- 
mitment of misdemeanants to the New 
York State Vocational Institution at 
Coxsacki, the legislature intended that 
no specific or definite term within the 
three-year limit should be imposed on 
the misdemeanant committed to that 
institution, and the commissioner of 
correction through his parole assist- 
ants alone has the power to release 
misdemeanants. Correction Law, § 
344.—People v. Glowacki, 22 N.Y.S.2d 
22, 174 Mise. 415. 

Okl.Cr.App. Where a person has 
been convicted of a capital offense, 
and the death penalty has been assess- 
ed, but no appeal has been taken, the 
Governor has the sole power to sus- 
pend execution of the sentence, until 
such time as an appeal may be per- 
fected, or until a day beyond the six 
months’ period in which an appeal ma 
be taken. 22 Okl.St.Ann. §§ 1004, 105 
—In re Opinion of the Judges, 104 
P.2d 726. 

Okl.Cr.App. Where defendant’s first 
motion for new trial should have been 
sustained, but upon record Criminal 
Court of Appeals could not remand 
ease for further proceedings other than 
to enforce trial court’s judgment, de- 
fendant’s only means of relief, if any, 
was by application to overnor for 
executive clemency. OkI.St.Ann.Const. 
art. 6, § 10.—Johnson v. State, 106 P. 
2d 128. 
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§ 
N.Y.App.Div. Where defendant was 


custody of minor child under a divorce | 


Ani 8 9 
Over 16. anduundered9 years) of age 
when sentence was imposed upon him, 


defendant was subject to jurisdiction of — 


board of parole. Correction Law, §§ 
212,215, 279, 330° et seq.--People ex r 


rel, Wiegamd v. Brophy, N. ¥. s: a at 
547, 261 App.Div. 877. ae 
§ 75 
Il. App. Where it appeared that Yaew 


fendant convicted of larceny of prop-— 
erty of the value of $30 was on parole ; 
and that his release from the peniten- — p 
tiary was conditional, his conviction — ue 

was still in force as governed Pye “stat- i ; 
ute. Smith-Hurd Stats. ¢. 38, § 807—  - 
People vy. Purka, 30 N.H.2d 99, 307 al Bee 
App. 242. % 


§ 78 yi 
C.C.A.Ga. The parole board had on “is 


A. 


thority to decide whether parole of fed-— 
eral penitentiary inmate was broken.— sh 
Shearer yv. Sanford, 115 F.2d 214, i 


: 


C.C.A.Ga. An affidavit, offered fn’ 
District Court on review of parole 
board’s decision that penitentiary in 
mate’s parole was broken to show that 
parolee was not guilty of misconduct 
imputed to him, was properly rejected. 
—Shearer v. Sanford, 115 F.2d 214. ads 

Mass. Where prisoner conditionally 4. ts 
paroled was convicted and sentenced 
while at large and again sent rare ie 
and, on date when minimum ° é 
sentence expired, 
officer served orders of board of parole i 
for arrest and return of prisoner for 
violation of parole, prisoner was not 
entitled to release eyen if process could 
not be served within prison by such of- : 
ficer, since service of warrant of board 
was not as matter of law recniieed | to. 
be made on prisonee co eee already — 

Cs 


. 6 
3 Lewes 079, 
State Board of Parole, 29 N.B.2d | 
Pa.Com.Pl. Where a parolee is re Ar) 
turned to the penitentiary by reason 
of the commission of a crime while ou 
on parole, he forfeits the right to fur- 
ther parole on the original sentence — ue 
Kinsella v. Board of Trustees, Western 459) 
State Penitentiary, 49 Dauph. 93. 
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81 
Pa.Super. The relationship of par- 
ent and child is no more than a status — Ef 


and does not create a er rigtit-—_ c a 
In re Hawthorne, 21 A.2d 521 ‘ a 
§ 9 re AiG 

App.D.C. The inherent right of par- as 
ents to maintain custody and to direct 
upbringing and education of their chil- 


dren is not absolute, and if parents 
treat their children with cruelty or 
neglect, or are unfit in character or | 
mode of life suitably to control their 
associations and upbringing, the state, 7 
for welfare of child and society, ma ; 
interfere.—In re Stwart, 114 F.2d 82 
Ga. On death of parent who ne 


decree, the right to custody auto- 
matically inures to surviving parent, 7 
Code 19338, § 74-106.—Girtman y. Girt- 
man, 11 8.5.24 782, 191 3Gaar ya: ? 
Ga. Where Illinois divorce decree 
awarded custody of child to wife, but 
wife died after both husband and wife © 
had remarried, and husband fulfilled © 
support requirements of divorce decree, 


prima facie right to custody of the 


ehild was in the husband, as if wife 
had died before divorce. Code 1933,-§$§ 
30-127, 49-102, 74-106 to 74-108, 74- 
110.—Chapin v. Cummings, 12 S.E.2d 
312, 191 Ga. 408. 

Ga. On the death of a parent who 
holds custody of child under divorcee 
decree, the prima facie right to custody 
automatically inures to the surviving 
pe renhs aha me v. Newsome, 14 S.H.2d 
470. 
Md. The natural right to custody of 
children is in the father.—Piotrowski 
y. State on Application of Kowalek, 18 
A.2d 199. 

Neb. Under early 
father had paramount right to guard- 
ianship of his child, but now the 
child’s welfare is_ the controlling ques- 
tion.—Ex parte Kaufmann, 299 N.W. 
617. 


English law, the 


§ 9 

Tex.Civ.App. Presumptions are right- 
fully indulged in favor of natural] right 
of parents to custody and control of 
their child._Matthews v. Whittle, 149 
S.W.2d 601. 

Ordinarily, it is presumed that best 
interests of child will be best sub- 
served in custody of its natural parents, 
and their right to its custody and con- 
trol recognized; however, such right is 
not absolute, but it is made the subject 
of judicial control, always looking to 
best interest of minor, which is para- 
mount to all other considerations.— 
Matthews v. Whittle, 149 S.W.2d 601. 
“Wash. A parent normally has the 
right to the custody of children.—State 
ex rel. Cummings v. Kinne, 111 P.2d 
22257 f 
For the sake of both a parent and 
children, family life should not be in- 
_terrupted by judicial proceedings con- 
cerning the custody of the children, un- 
less the facts clearly show that the wel- 
fare of the children will be substantial- 
ly subserved by such action.—State ex 
rel. Cummings v. Kinne, 111 P,2d 222. 

Wash. On the death of the father of 


minor children who had been awarded 


to the father in divorce suit, the 
mother became immediately entitled to 
the custody of those children.—State ex 
rel. Cummings v. Kinne, 111 P.2d 222. 
< ; § 10 g 

Ga. The right of a surviving parent 


to custody of a child cannot be divested 


by provisions in will of the deceased 
_ parent.—Girtman v. Girtman, 11 H 

20.782, 191 Ga. 173. 

‘Provision in will of divorced husband 
naming his mother as_ testamentary 
guardian of his minor child would not 
_ divest wife, as surviving parent, of the 
right to custody of the child.—Girtman 
‘y. Girtman, 11 S.H.2d 782, 191 Ga. 
173. 

Mo. Under statute providing that 
parents living apart are entitled to an 
adjudication for custody of children 
without preference between them and 
that “pending’’ such adjudication par- 
ent having custody of child shall have 
it exclusively, parent having custody 
of child may have exclusive custody 
from time proceeding is commenced 
for an adjudication of right to cus- 
-tody until such adjudication is ren- 
dered, and until such proceeding is 
instituted neither of arate has ex- 
elusive custody of child, since a suit 
is “pending” from time it is instituted 
until finally disposed of, and words 
“such adjudication” imply that there 
shall be a proceeding in circuit court 
to bring about an ‘‘adjudication’’ 
which involves the exercise of judicial 
power through a hearing upon an is- 
sue, the receiving and weighing of evi- 
dence and the act of rendering a judg- 
ment. Mo.St.Ann, § 1362, p. 1579.— 
State. v. Huhn, 142 S.W.2d 1064. 


§ 11 
Minn. A child’s natural parents have 
the first right to its care and custody, 
unless the child’s best interests re- 
quire that it be given to some one 
else.—State ex rel. Olson vy. Sorenson, 
293 N.W. 241. 


§ 12 

Kan. An agreement that grandpar- 
ents should have visitation of infant in 
their home for two months every year, 
in consideration of grandparents’ can- 
cellation of their claim for support, 
care, and maintenance of child, was 
contrary to publie policy and unen- 
forceable, and could not be _ sanctified 
by judicial confirmation.—Ex parte 
Windell, 107 P.2d 708, 152 Kan. 776, 

A father’s agreement to leave his mi- 
nor child with some other person lacks 
mutuality and is revocable by father, 
and, conversely, father cannot make a 
valid and irrevocable contract relieving 
him of his legal obligation to support 
child.—_Ex parte Windell, 107 P.2d 708, 

152 Kan. 776. 

§ 15 


Ala. Foster parents held entitled to 
custody of 12 year old girl, born out of 
wedlock, and when a few months old 
voluntarily placed in custody of foster 
parents by mother, in preference to 
mother, who subsequently married a 
man, not the father of child, from 
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Ark, While a father’s right to cus- 
tody of his minor child is paramount, 
such right may be denied, regard being 
had for child’s welfare—Richards v. 
Taylor, 150 S.W.2d 32. 

In determining right to custody of a 
minor child, permanent well-being of 
child more than its present enjoyment 
is of prime importance.—Richards v. 
Taylor, 150 S.W.2d 32. 

Ark. Where both the father and the 
mother, who were living apart as a re- 
sult of desertion by the mother ap- 
parently without cause, appeared prop- 
erly qualified to rear their 9% year 
old son, under statute, the court prop- 
erly awarded child’s custody to the 
mother and required father to make 
specified monthly contributions to its 
support. Pope’s Dig. § 6205.—Wimber- 
ly v. Wimberly, 151 S.W.2d 87. 

During the period of tender years, it 
is to the best interests of the. child to 
be left in the care of its mother. 
Pope’s Dig. § 6205.—Wimberly v. Wim- 
berly, 151 S.W.2d 87. 

Colo. In proceedings involving cus- 
tody of a minor child, primary and 
controlling issue is interest and welfare 
oe ght ad ones v. Wheeler, 105 P.2d 

App.D.C. The Juvenile Court Act is 
not rendered ambiguous by use of the 
disjunctive and conjunctive in section 
of act concerning its purpose and basic 
principle, and the act can not be con- 
strued in the disjunctive throughout so 
as to authorize the court to remove a 
child from custody of its parents either 
when child’s welfare requires such re- 
moval or when safety and protection of 
public demands it. D.C.Code Supp. V, 
T. 18, §§ 251a et Bedss 255, 264(4).—In 
re Stuart, 114 F.2d 825. 

Ga. While judge, on hearing of writ 
of habeas corpus for child’s custody, 
is vested with discretion in determin- 
ing to whom custody should be given, 
such discretion should be governed by 
rules of law and exercised in favor of 
party having legal right, unless evi- 
dence shows that child’s interest and 
welfare justify award of custody to 
another. Code 1933, § 50-121.—Fowler 
vy. Fowler, 9 S.H.2d 760, 190 Ga. 453. 

In habeas corpus proceeding, judge 
did not abuse his discretion in award- 
ing custody of 15 year old boy to 
grandfather and not to father under 
evidence disclosing that grandparents 
had taken care of boy since he was 18 
months old, that father had served a 
term in chain-gang for abandonment, 
and that father was separated from 
his second wife who had sued him for 
divorce and recovered a judgment 
awarding alimony of $20 per month, 
none of which had been collected. 
Code 1933, § 50-121.—Fowler v. Fowl- 
er, 9 S.,H.2d 760, 190 Ga. 453. 

Ga. A father’s natural rights to cus- 
tody of child are not annulled by pro- 
vision in divorce decree awarding cus- 
tody to mother, but are only suspend- 
ed and are revived in full force upon 
mother’s death.—Chapin v. Cummings, 
12 §.H.2d 312, 191 Ga. 408. 

In determining right to custody of 
child, courts are not called on to be- 
come arbiters for social betterment in 
disregard of family ties, but only to 
protect child from consequences of 
misconduct, failure to provide, or simi- 
lar acts or omissions of erring parents. 
Code 1933, §§ 30-127, 49-102, 74-106 to 
74-108, 74-110.—Chapin v. Cummings, 
12 S.H.2d 312, 191 Ga. 408. 

Ga, The right to parental control 
and custody may be lost by father by 
failure to provide necessaries for his 
child but in order to sustain a conten- 
tion that the father has lost his right 


- ards, 


H.2d 470. , . 

Ga. In exercising a sound discre- 
tion as to the custody of a child, a 
eourt must look primarily to what is 
for the best interest, welfare, and hap- 
piness of the child. Code, §§ 30-127, 
50-121, 74-107.—Kniepkamp vy. Rich- 
16 S.BE.2d 24. 

Ky. In determining right to custody 
of infant child, child’s welfare should 
be controlling factor, even to extent of 
superseding agreement between par- 
ents and others as to such custody. 
Ky.St. § 2016.—Staggs v. Sparks, 150 
S.W.2d 690, 286 Ky.’ 398. 

In determining whose custody of 
infant child is best for child’s wel- 
fare, affection between child and per- 
sons having custody thereof, oppor- 
tunities of disputants to furnish and 
provide child with necessities of life 
and facilities for obtaining education, 
both literary and religious, associations 
tending to child’s proper development 
after reaching maturity, including as- 
sociation with playmates of like age, 
and other considerations tending to 
establish better environments, whereby 
child’s better nature may be cultivat- 
ed and developed into character of use- 
fulness and benefit to community, must 
be considered. Ky.St. § 2016.—Staggs 
eS 150 S.W.2d 690, 286 Ky. 


La, In contest involving minor chil- 
dren’s custody, children’s welfare is 
primary consideration.—State ex rel. 
Johnson y. Ashmore, 2 So.2d 897, 197 
1 RO ake ; 

Md. In_ determining custody of 
child, court must recognize parents’ 
natural right thereto unless such cus- 
tody would be injurious to the child’s 
welfare.—Piotrowski v. State on Ap- 
plication of Kowalek, 18 A.2d 199. 

Child’s best interest was paramount 
question in determining custody of the 
child.—Piotrowski vy. State on Appli- 
eation of Kowalek, 18 A.2d 199. 

In determining a child’s. custody, 
each individual case should be viewed 
in relation to the happiness, training, 
development, and morals of the infant. 
——Piotrowski vy. State on Application of 
Kowalek, 18 A.2d 199, 

Where. eight-year-old girl, whose 
mother was dead, resided from infancy 
with her grandmother who gave her 
affection of a mother, and happiness, 
training, development, and morals of 
girl would be maintained, if she con- 
tinued to reside with her grandmoth- 
er, custody of girl was given to grand- 
parents with privilege to father, who 
had remarried, to have child visit him 
from time to time. Code 1939, art. 42, 
§ 21.—Piotrowski v. State on. Applica- 
tion of Kowalek, 18 A.2d 199. 

N.J. A husband who did not obey 
or appeal from order directing him to 
pay wife a designated sum for sup- 
port of son was not entitled to cus- 
tody of son who was living with and 
was supported by mother atter husband 
failed to perform his duty to support 
son.—Schnatter yv. Schnatter, 19 A.2d 
642, 129 N.J.Eq. 373. 

N.M. The controlling consideration 
when custody of a child is concerned is 
the best interest of the child.—Albright 
vy. Albright, 115 P.2d 59, 45 N.M. 302. 

Pa.Super. Proper religious training 
of children is an important matter and 
should be taken into consideration by 
courts in determining whether hus- 
band or wife should have custody of 
the children. 48 P.S. § 92.—Common- 
wealth ex rel. Stack v. Stack, 15 A. 
2d 76, 141 Pa.Super. 147, 

Pa.Super. The paramount and con- 
trolling issue involving custody of a 
child is child’s present and future wel- 
fare—Commonwealth ex rel. Harper vy. 
Fuller, 15 A.2d 518, 142 Pa.Super. 98. 

Pa.Super. Where mother paid $3 per 
week to a family for the support of 
her child, and persons caring for child 
knew that some time custody of the 
child would have to be surrendered to 
the mother, there was no ‘“abandon- 
ment” of the child by the mother.— 


ealth ex rel. 
. hoof, 15 ‘A.2d 629, 141 Pa.Super. 


Children cannot be kept in pawn for 
money due for their keeping, nor can 
a custodian of the child have a lien 
upon a child as it might have for a 
chattel—Commonwealth ex rel. Cum- 
mings v. Nearhoof, 15 -A.2d 529, 141 
Pa.Super. 581. 

In determining who shall have cus- 
tody of minor child, best interest of 
the child is a predominant faetor to 
be considered.—_Commonwealth ex rel. 
Cummings v, Nearhoof, 15 A.2d 529, 
141 Pa.Super. 581. 

Pa.Super. In awarding custody of a 

child, the welfare of the child is the 
governing criterion, to which the rights 
of parents and all other considerations 
are subordinated, and each case must 
be viewed im relation to the happiness, 
training, development and morals of 
the child. 48 P.S. § 92—In re Hixon, 
20 A.2d 925, 145 Pa.Super. 33. 
_ The statute providing that in award- 
ing the custody of a child to a parent, 
regard first shall be had to the fitness 
of the parent and the best interest and 
permanent welfare of the child, is de- 
clarative of the common law of Penn- 
sylvania. 48 P.S. § 92.—In re Hixon, 
20 A.2d 925, 145 Pa.Super. 38. 

Where both parents, who had sepa- 
rated on aceount of disagreement with 
respect to mother’s resuming work of 
teaching, were respectable people, the 
welfare and best interests of their in- 
fant daughter required that her cus- 
tody be awarded te mother, who lived 
with her mother, who was competent 
to care for infant while mother was at 
school, rather than to infant’s father, 
who had placed infant in sister-in- 
law’s home for care. 48 P.S. § 92.—In 
ae Hixon, 20 A.2d 925, 145 Pa.Super. 

Ordinarily, the custody of a child of 
tender years should be awarded to the 
mother unless good reason appears to 
the contrary. 48 PS. 92.—-In Tre 
Hixon, 20 A.2d 925, 145 Pa.Super. 33. 

Pa.Com.Pl. The guiding star for the 
court, upon habeas corpus for the cus- 
tody of an infant, is the welfare of the 
child, to which the rights of its parents 
and all other considerations are sub- 
ordinate.—Commonwealth vy. Pearson, 
30 Del.Co. 288. 

Where, upon habeas corpus, the evi- 
dence shows that the mother of a male 
child 27 months of age, deserted her 
husband, declared to him that she 
was in love with another man, desired 
him to get a divorce, refused a recon- 
ciliation, and the child is supported by 
the father and maintained and cared 
for in the home of his parents, and that 
the influences there are much better 
than those where the mother would 
maintain the child, the custody of the 
child will be continued with the father, 
with Jeave to the mother to visit the 
child at all proper times.—Common- 
wealth v. Pearson, 30 Del.Co. 288. 


Pa.Com.Pl. It is not for the best in- 
terests of a child to take him away 
from a mother who is supporting him 
properly and place him in the custody 
of the father who has not been regular 
in his payments for the support of the 
child.—Commonwealth ex rel. v. Cran- 
dall, 23 Erie 137. 

In a Habeas Corpus proceeding the 
Court will take into consideration the 
best interests of the child and _ will 
award the custody of him to whichever 
parent can give him the better care, ed- 
ucation, surroundings, environment and 
maintenance.—Commonwealth ex rel. 
vy. Crandall, 23 Hrie 137. 

Pa.Com.Pl. When the mother of a 
minor child is in no position to take 
eare of her child, and. the future wel- 
fare of the child will best be served by 
placing him in some other custody, and 
the court is satisfied that the father is 
the proper person to take care of the 
child, the court will make an order 
awarding the custody to the father.— 


Commonwealth v. Campbell, 23 Brie 
183. : 
Pa.Com.Pl. Where a child has been 


under the care and in the custody of its 


Cummings v. 
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“mother, while living, and of its grand- 
mother who, with other relatives, de- 


sire to continue such care and custody, 
and the father, who failed in his duty 
of care, seeks custody of such child. 
Held, that custody of the child will be 
continued in the grandmother.—Com- 
monwealth ex rel. Foy v. McMahon, 
42 Lack.Jur, 57. / 

The best interest of the minor is the 
controlling principle governing custody. 


—Commonwealth ex rel. Foy v. Mce- 
Mahon, 42 Lack.Jur. 57. 
Pa.Com.P1. Where daughters left 


their father’s home and brought with 
them a brother then five years old and 
maintained and cared for him for seven 
years and the father, who during that 
period had not contributed anything 
to the boy’s maintenance or shown any 
interest in him, sought by habeas cor- 
pus proceedings to obtain custody of 
him. Held, that custody of the child 
will be refused to the father. While, in 
these cases, the natural rights of the 
father should be taken into considera- 
tion, in the present instance, and from 
full consideration of the facts, the 
permanent best interests of the child 
will be best served by refusing relator’s 
petition. The evident welfare of the 
child is the controlling factor in such 
ue aclers v. Gavin, 42 Lack.Jur. 

Pa.Com.Pl. In proceedings to deter- 
mine custody of a child, welfare of the 
said minor is prime _ consideration.— 
pe v. Jenkins, 34 Luz.L.Reg.Rep. 


Pa.Com.PIl. 
of tabeas corpus by the mother for 
custody of a seven year old child, the 
court will refuse to grant such custody 
to the mother, where it appears that 
she does not have a home of her own 
and does not have sufficient income to 
support the child, but will continue the 
custody conditionally in the father 
where it appears that the child lives 
with the paternal grandmother, where 
there was a comfortable home, and the 
child was being properly educated and 
maintained, for the reason that upon 
consideration of all the evidence in the 
case the best interest of the child would 
be served by allowing him to remain 
with his grandparent.—Commonwealth 
ex rel. v. Amarose, 15 Northumb.L.J. 
92 


Tex.Civ.App. When interest of child 
demands a different disposition, right 
of parent to child’s-custody must yield 
to opportunity of child to reap the bet- 
ter advantage.—Matthews v. Whittle, 
149 S.W.2d 601. 

Wash. In determining whether a 
parent or another shall have custody 
of a child, the wishes of the child are 
not controlling, and the child’s state- 
ments and testimony must be carefully 
scrutinized and weighed.—State ex rel. 
Cummings v. Kinne, 111 P.2d 222. 

In determining whether a parent or 
another shall have custody of a child in 
accordance with the child’s_ desires, 
much depends on the age and mental 
development of the child.—State ex rel. 
Cummings v. Kinne, 111 P.2d 222. 

See S v. S [1941] 1 Dom.L.R. 788. 

§ 24 

Ark. In a father’s habeas corpus 
proceeding to obtain custody of his six- 
year-old daughter from the daughter's 
greatuncle, evidence justified denial of 
relief to father on ground that he had 
forfeited his right to have custody of 
daughter and that, as between parties, 
it would be to daughter’s best interest 
that custody be awarded to greatuncle, 
—Richards v. Taylor, 150 S.W.2d 32. 

Fla, The subject matter involved in 
the question of custody of minor chil- 
dren is the children themselves, and, 
if a court has not jurisdiction of the 
children, it does not have jurisdiction 
of the subject matter to determine the 
right of custody as between parties to 
suit over which it may have jurisdic- 
tion.—Dorman y. Friendly, 1 8o.2d 734. 

Fla. An order modifying prior order 
awarding custody of minor children to 
mother by providing that father shouid 
bave custody was reversed on certi- 
orari, where petition for order was 
insufficient to show any legal grounds 


On a petition for a writ , 


fae ah Yar 30, 
for modification, and transcript failed 
to show any basis for entry of or- | 
der. Rules of the Supreme Court, rule — 
34.—Jolly v. Jolly, 3 So.2d 510. 
Ga. Where divorce decree awarded 
mother custody of infant boy but pro-— 
vided that father should pay $20 per 
mouth for his support and that on 
child’s reaching age of 314 years, ap- 
plication might be made for further 
order regarding eustody, the mother, 
who lived with her parents, died when 
the child was about 2 years old and ~ 
the father allowed the grandparents to — i 
retain custody of the child and to bear — 
financial burdens for almost 2 years 
but the father was sick and unemployed 
and. unable to make payments for — 
child’s support, evidence was not suffi- — 
eient to demand finding that father — 
had lost his prima facie right to eus- . 
tody by failure to provide necessaries. 
—Brown v. Newsome, 14 8.E.2d 470. 
Where divorce decree awarded eus- ~ 
tody of infant boy to mother, and — 
mother, who lived with her parents, — 
died when the child was about 2 years — 
old, evidence sustained judgment 
awarding custody of the child to the — 
father, as against the grandparents, on 
ground that the father was financially — 
able and a morally proper person to 
have the custody of the child—Brown — 
v. Newsome, 14 S.H.2d 470. oe 
Ky. In father’s action against his — 
infant son’s maternal grandparents for — 
custody of child, evidence as to liti- 
gants’ ability and disposition to care 
for child properly, atmosphere prevail- — 
ing in each home, and other facts bear- — 
ing on question of child’s best wel- — 
fare, held to require judgment for 
plaintiff notwithstanding alleged agree- 
ment by plaintiff to place child in de- 
fendants’ custody permanently. Ky.St. ; 
§ 2016.—Staggs vy. Sparks, 150 S.W.2d i 
690, 286 Ky. 398. sae) 
N.M. Where husband and wife have __ 
permanently separated and no longer — 
live or cohabit together, either may in- — 
stitute suit for division of property or | 
disposition of their children, without | 
asking for or obtaining dissolution of — 
bonds of matrimony, or file suit for 
absolute divorcee, wherein permanent 
separation satisfactorily established — 
may be deemed strong evidence of in- — 
compatibility constituting ground for | 
divorce. Laws 1901, ¢. 62, § 23; Laws — 
1933, c. 54.—Poteet v. Poteet, 114 P.2d_ 
91, 45 N.M. 214. bop 
Pa.Com.Pl. In contest for child’s — 
custody the court will direct that the | 
costs of the proceedings be paid by the , 
\ 


respondent husband.—Commonwealth 
v. Pearson, 30 Del.Co. 288. 

Pa.Com.Pl. When the Court awards 
the custody of a child to his mother it 
will enter an order permitting the 
father to have temporary custody at 
regular intervals —Commonwealth ex 
rel. v. Crandall, 23 enke 13. Fe 

2 


Minn. Parents are presumed to be 
fit and suitable persons to be entrusted 
with the care of their child, and the = 
burden is on him who asserts the con- — 
trary, to prove it by satisfactory evi- 


dence.—State ex rel. Olson v. Sorsen- 
son, 293 N.W. 241. 
§ 30 


Wash. In proceedings wherein moth- 
er sought to obtain the custody of her 
minor children from their stepmother, 
evidence as to the habits and conduct 
of the mother a year and a half or 
more before the time of trial was ad- 
missible and the weight which the 
court should attach thereto was to be 
determined in the exercise of sound 
judicial diseretion.—State ex rel. Cum- 
mings v. Kinne, 111 'P.2d 222. 

§ 31 

Pa.Com.Pl. Where one six years old 
had been voluntarily allowed to live 
with aunt and uncle, and so on for 
eight years, latter supplying all neces- 
sary means for child welfare, except for 
occasional gifts of clothing and food 
from parents, and child returning to 
parents temporarily remains there, and 
habeas corpus brought by aunt and 
uncle who had kept niece in first class, 
accessible school, and having no other 5. 
children, carefully watched her bring- 


= 31 

yeaa ates 
: ing up, more so than the parents who 
had several other children. Evident 
that child’s best interests call for her 
return to aunt and uncle, with occa- 

- sional visits to her parents.—Manning 

- y. Jenkins, 34 Luz.L.Reg.Rep. 107... 

f Wash. In proceedings wherein 
mother of minor sons sought to obtain 
their custody from stepmother, evidence 

sustained decree denying custody of 
the children but allowing the mother 
the right to have the sons visit her.— 
State ex rel. Cummings v. Kinne, 111 
ty BE2A 222: ae 


Wash. The thet that, after mother 
of minor children who were in custody 
of their stepmother took an appeal 
from decree denying custody of the 

children, she applied for an order di- 

---—- reeting the stepmother to show cause 
- ~~ why she should not be adjudged in 

contempt for failure to comply with or- 
der allowrng the mother the right to 
Ihave her children visit her, did not 
- eonstitute a “waiver” ofthe right to 
‘appeal.—State ex rel. Cummings v. Kin- 
ne, 111 P.2d 222. 


33 

La. Where minor child was trained 
as a jockey by his brother, a former 
jockey, and was placed under contract 
with his brother with approval of the 
juvenile court and the consent of his 

mother, in accordance with require- 
- ments of racing officials, and was suc- 
cessfully launched in the profession as 
~~ a jockey, and father’s sole motive in 
instituting habeas corpus proceedings 
to obtain custody of the minor child 
was to reap the benefit of the minor 
-child’s earnings as a jockey, trial 
judge properly refused to take the 
‘minor child from the custody and con- 

‘trol of the mother and the brother, 
| who were not shown to be unfit to 

have custody.—Guillory v. Dupuy, 197 
So. 240, 195 La. 585. 

Pa.Super. A supplementary amend- 
‘ed order making payment of a certain 
sum for keep and maintenance of child 
- eondition precedent to delivery of cus- 
in cody. of child to parents was error.— 
“a Commonwealth ex rel. Cummings v. 

- Nearhoof, 15 A.2d 529, 141 Pa.Super. 
ydetixes bam 


Where more than a _ year elapsed 
‘from time court awarded custody of 
child to parents and child was not 
' delivered to the parents, child would 
not be ordered delivered to the par- 

ents until it was determined that there 
“had heen no unfavorable change in the 
situation sufficient to make it unde- 
sirable and not for the best interest 

of the child to award her custody to 

the parents.—Commonwealth ex rel. 
Cummings v. Nearhoof, 15 A.2d 529, 141 
- Pa.Super. 581. 


34 
C.C.A.3. Under the New Jersey law, 
a father is under duty to support his 
minor children.—Commissioner of In- 
ternal Revenue v. Caspersen, 119 F.2d 
94 


( Under New Jersey law, mother who 
bi", possessed substantial separate estate 
; and income was, in addition to hus- 
: i band, liable for minor son’s support.— 
l Commissioner of Internal Revenue y. 
Caspersen, 119 F.2d 94. 

= C.C.A.Minn. Under Minnesota law, 
al parent must provide for education of 
q minor child, and such duty is not lim- 
‘ ited to providing minimum amount of 

; education necessary’ to. avoid penal lia- 
“4 bilities for neglect. Mason’s Minn.St. 
b 1927, §§ 3080, 30838, 8933, 8935, 8939.— 
J Mairs v. Reynolds, 120 F.2d 857. 

i D.C.Md. Under Maryland law, a 
¥ common-law primary obligation rests 
on father to support his minor chil- 
dren, regardless of other means of sup- 
‘ - port they may have or decree divorcing 
their parents, unless such decree makes 
other provision for children’s support. 
. —Maryland Drydock Co. y. Parker, 37 
S F.Supp. 717. 
¥ Ark, Duty rests on father to pro- 
} vide for children as far as he has abil- 
ity to do so.—Bockman y. Bockman, 
151 S.W.2d 99. 

Not only needs of child but also 
ability of father to contribute and ex- 
tent thereof must be considered in de- 
termining reasonableness of allowance 
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for support.‘and’ maintenanice of child. 


—Bockman y. Bockman, 151 S.W.2d 99. 


Where husband earned $150 per 
month, owned no real or personal 
property, operated a small clinic’ in. 


and employed a maid 
to assist him at clinic, whereas wife 
earned $200 a month, allowance to 
wife of $20 a week for support and 
maintenance of child was excessive 
and would be reduced to $30 a month, 
though child was afflicted and needed 
special care, and wife did not have 
primary duty to support the child 
herself.—Bockman y. Bockman, 151.8. 
W.2d 99. 

Cal. Though in absence of agree- 
ment to the contrary, a parent is re- 
leased from legal duty of support upon 
complete emancipation of a minor child, 
as by its lawful marriage, an obliga- 
tion of support otherwise voluntarily 
assumed is not limited thereby. Civ. 
Code, § 204, subd. 2.—Kamper y. Wal- 
don, 112 P.2d 1, 17 Cal.2d 718. 


Upon sufficient consideration a parent 
may agree and be bound to do more for 
child than statute requires, so long as 
the additional obligation is not con- 
trary to nor inconsistent. with the stat- 
utory provisions. Civ.Code, § 204, 
subd. 2,—Kamper v. Waldon, 112 P.2d 
LSAT Cal2d 718; 

In property settlement agreement be- 
tween separated husband and wife, con- 
sideration for husband’s promise to pay 
for children’s support until youngest 
child should reach age of 21 was suffi- 
cient, and such promise was enforce- 
able, notwithstanding marriage of 
youngest child at age of 17. Civ.Code, 
§§ 159, 160, 204, subd. 2.—Kamper vy. 
Waldon, 112 P.2d 1, 17 Cal.2d 718. 

It may not be assumed, as a matter 
of law, that marriage of 17 year old 
daughter caused her need for support 
to disappear, as affecting father’s lia- 


rented rooms, 


bility for support under separation 
agreement. Civ.Code, § 204, subd, 2. 
—Kamper v. Waldon, 112 P.2d 1, 17 
Cal.2d 718. 


The law does not prevent a parent 
from contracting to support a. child, 
minor or adult, married or unmarried, 
and when agreement to support is 
founded upon sufficient consideration, 
the obligation is not measured by legal 
duties otherwise imposed. Civ.Code, § 
204, subd. 2.—Kamper vy. Waldon, 112 
Pi2d.1, 17-Cal.2d 718. 

Cal.App. Where property settlement 
agreement between mother and father 
provided that mother was to have cus- 
tody of children until they should re- 
spectively attain age of 21 years and 
mother agreed that she would, so long 
as she received payments provided for 
in agreement, properly care for, main- 
tain, and educate the said “child or 
children”, trial court’s determination 
that mother’s obligation under agree- 
ment to support and maintain child 
terminated when child attained his ma- 
jority was proper for although the 
words child or children are of varying 
meaning, sometimes having a meaning 
Synonymous with minor and at other 
times applying to adults as well as mi- 
nors, the agreement was susceptible of 
the reasonable construction that the 
parties intended to use the words 
“child” and “children” as synonymous 
with a minor or. minors.—Walsh y, 
Walsh, 108 P.2d 7638. 

Cal.App. The parent of a minor 
child is primarily liable for the child’s 
support and should be compelled to 
support the child unless legally ex- 
cused from that burden. Civ.Code, §§ 
138, 196, 203; Probate Code, § 1504.— 
Fagan y. Fagan, 110 P.2d 520. 

The mere nomination of a guardian 
by a 16-year-old child is not a “waiv- 
er” of her claim to future support by 
father who has abandoned her. Civ. 
Code, §§ 138, 196, 208; Probate Code, 
§ 1504.—Fagan vy. Fagan, 110 P.2d 520, 

Cal.App. The primary duty to sup- 
port a minor rests upon parents, and 
estate of minor can only be resorted 
to where parents are unable to ful- 
fill the obligation in whole or in part. 
Probate Code, §§ 1502. 1504.—Ex parte 
Carboni, 116 P.2d 453. 

App.D.C, <A father’s duty to support 


; 


a child i 


| is not contin I 
to visit the child, if it is inimic 


so.—In re Stuart, 114 F.2d 825. — 

Ill App. At common law, the father 
was held to be the one primarily re- 
sponsible for support of the children, 
but since the emancipation of the wife 
by law, she is held legally responsible 
for the support of their minor children 
equally with her husband.—Hoover v. 
Hoover, 30 N.H.2d 940, 307 Ill.App. 690. 


The duty of a father to support his— 


minor child exists and. can be en- 
forced even by the people despite the 
existence of an adverse decree award- 
ing the custody of the child to the 
mother, where decree makes no. provi- 
sion for the payment of any sums for 
support of the child.—Hoover v. Hoovyv- 
er, 30 N.E.2d 940, 307 Ill.App. 590. - 
Kan. A father’s agreement to leave 


his minor child with some other person 


lacks mutuality and is revocable by 
father, and, conversely, father cannot 
make a valid and irrevocable contract 
relieving him of his legal obligation to 
support child.—Ex parte Windell, 107 
P.2d 708, 152 Kan. 776. 


Kan. At common law, father was un- 
der no duty to contribute to support 
of an adult indigent daughter who was 
not a member of his household, though 
rule has been changed by constitution- 
al mandate and by _ statutory enact- 
ments.—Sheneman y. Manring, 107 P.2d 
741, 152 Kan. 780: 


Ky. Parents are under an obligation 
to supnrort their children, and the pri- 
mary duty to support the children of 
a marriage is upon the _ husband.— 
Sowders v. Sowders, 150 S.W.2d 903, 
286 Ky. 269. 


Ohie. A husband may contract with 
his wife to maintain their minor child, 
and wife may exact security for per- 
formance of such contract to protect 
herself. from further obligation to ex- 
tent of husband’s contribution, but 
each must see that child does not suf- 
fer for support and _ protect public 
from expense of supporting child. Gen, 
Code, §§ 7997, 8000.—Tullis v. Tullis, 
34 N.B.2d 212, 138 Ohio St. 187. 

A parent’s duty to support child is 
personal and continuing and cannot be 
discharged by contract with other 
parent, but parent obliged to provide 
such support may compel reimburse- 
ment by other parent to extent of con- 
tract obligation. Gen.Code, §§ 7997, 
8000.—Tullis v. Tullis, 34 N.H.2d 212, 
138 Ohio St. 187. 


If amount agreed on in spouses’ set- 
tlement contract for their minor chil- 
dren’s support is insufficient for such 
purpose, court may require payment of 
additional sums, notwithstanding con- 
tract. Gen.Code, § 8000—Tullis  v. 
Fouls, 384 N.H.2d 212, 138 Ohio St. 


A wife, separating from husband, had 
legal right to make contract with him 
for her permanent support and_sup- 
port of their minor child, not only in 
its behalf, but in her own behalf, to 
protect herself against her secondary 
liability under statute for child’s sun- 
port. Gen.Code, §§ 7997, 8000.—Tullis 
ne a 34 N.E.2d2d 212, 138 Ohio 


La. The statute providing that fa- 
thers and mothers by the act of marry- 
ing, contract together the obligation 
of supporting and educating their chil- 
dren relates to minor children, Rey. 
Civ.Code, art. 227.—Tolley v. Karcher, 
200 So. 4, 196 La. 685. . 

N.M. A father owes duty to ex- 
haust his every reasonable resource to 
meet obligation to support his minor 
child.—Wilson vy. Wilson, 114 P.2d 737, 


45 N.M. 224, 

N.Y.App.Div. Where father and 
mother were separated, duty rested 
primarily on father to support infant 
children in accordance with his station 
and position in life-—Welch v. Welch, 
25 N.Y.S.:2d 838, 261 App.Div. 371. 

Where husband and wife were sep- 
arated, wife was not bound to expend 
her own money for support of infant 
children, in absence of showing that 
husband was unable to do so.—Welch 


r ght ‘ne 
1 is inimical to ~ 
the interests of the child for him to dc 


avs 
371, coos : 

If wife, who was separated from hus- 
band, gratuitously expended her own 
money on infant children, she could not 
recover from husband.—Welch Vv. 
veeleks 25 N.Y.S.2d 838, 261 App.Div. 


N.Y.Sup. A father was liable for 
care and services rendered by hospital 
to father and his son.—Copeland v. 
Weber, 24 N.Y.S8.2d 590, 175 Mise. 403. 

N.Y.Sur. In the absence of statute, 
a mother is under no obligation to sup- 
port her child.—In re Kasner’s Estate, 
25 N.Y.S.2d 488, 175 Misc. 832. 

N.Y.Dom.Rel.Ct. An agreement be- 
tween husband and wife to live sepa- 
rately cannot deprive a child of proper 
support by person chargeable there- 
with, nor does such an agreement pre- 
clude Domestic Relations Court of City 
of New York from entering an order 
making proper provision for child’s 


support.—Sinno y. Sinno, 21 N.Y.S.2d 
964, 174 Mise. 869. 
Ohio App. One who enters into a 


contract to furnish necessaries for a 
wife or child on husband’s credit for a 
certain price is entitled to such contract 
price, but must look to the husband’s 
eredit as the only security for pay- 
ment,—Wintrode vy. Connors, 35 N.E.2d 
1018, 67 Ohio App. 106. . 

Pa.Orph. Exceptions to a decree of 
distribution in the orphans’ court, re- 
fusing a claim by the commonwealth of 
a transfer inheritance tax on _ the 
amount decedent by written agreement 
engaged to pay his wife for the main- 
tenance, education and support of their 
children. were dismissed. Having be- 
queathed all his estate to the children, 
decedent fulfilled his duty and the pur- 
pose of the agreement, and after his 
ueath his estare could not be held for 
the payment of further maintenance on 
the basis of his natural obligation. 
The sum which it is sought to exempt 
from the calculation in fixing the in- 
heritance tax was part of the decedent’s 
estate at his death. His will gave the 
rest and residue of his estate after the 
payment of his debts and funeral ex- 
penses to his children and for their 
benefit. The direction of the will was 
that so long as all or any of his sons 
shall be under sixteen years, his ex- 
ecutor during the period of administra- 
tion of the estate and the trustees 
thereafter to carry out the terms of the 
agreement with his wife, and to make 
all payments called for by said agree- 
ment. There rested on the father of 
these children the fundamental duty of 
supporting and educating them. This 
is an obligation he assumed at his mar- 
riage, and it became enforceable when 
his children were born, The unity of 
husband and wife does not permit of a 
special agreement to establish or annul 
this primary duty.—In re Fisher’s Es- 
tate, 88 P.L.J. 403. 

s.C. A man must furnish the ‘neces- 
saries of life’ to his wife and minor 
children dependent upon him for sup- 
port but he need not expend the same 
amount upon each, since necessaries of 
life for one may be either more or less 
dependent upon circumstances than for 
another, and may include medical at- 
tention.—Harris y. Leslie, 12 S.H.2d 
538, 195 S.C. 526. 

Tenn. Funeral expense, incident to 
burial of minor. child, is ‘necessity’, 
for which child’s parents are liable.— 
Rose Funeral Home y, Julian, 144 S.W. 


2d. 755. 
The obligation to support minor 
child is no longer primarily charged 


on father, but both parents are equally 
and jointly charged with child’s care, 
nurture, welfare, education, and sup- 
port under statute. Code 1932, § 8463. 
—Rose Funeral Home v. Julian, 144 S. 
W.2d 755. 

Where mother of deceased 3 year old 
child collected $200.10 under life in- 
surance policy thereon, total medical 
and funeral expenses incident to child’s 
sickness and death amounted to ‘$246, 
and child’s father contributed $8 a 
month to child’s support, as directed 
by divorce decree awarding child’s cus- 
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Welch, 25 N.Y.S.2d 888, 261 App.Div. 
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tody to mother, father should be re- 
quired to contribute one-third of such 
expenses, or $82.32, and mother the 
balance, though mother contracted with 
undertaker for burial services and 
promised to pay entire bill from insur- 
ance money. Code 1932, §§ 8446, 84638. 
—Rose Funeral Home v. Julian, 144 §S. 
W.2d 755. 

A mother’s agreement to perform her 
statutery duty to support her minor 
child does not discharge father’s statu- 
tory obligation to do so. Code 1932, § 
8463.—Rose Funeral Home y. Julian, 
144 S.W.2d 755. 
pea aravell vy. Mayell [1940] 4 Dom. 
. . oO. 


L.R 
§ 38 
Cal.App. The primary duty to sup- 
port a minor rests upon parents, and 
estate of minor can only be resorted 
to where parents are unable to fulfill 
the obligation in whole or in part. 
Probate Code, §§ 1502, 1504.—Ex parte 
Carboni, 116 P.2d 453. 
La. When children have property 


from which a sufficient income may be ~ 


derived to provide for their subsist- 
ence and education, natural obligation 
of their father ceases after dissolution 
of marriage, and then their expenses 
should be provided for out of revenues 
of their property pro. tanto, at least, 
if sufficient. Rev.Civ.Code arts. 223 et 
seq., 223, 224, 229-231, 250, 350.—Suc- 
cession of Fontano, 200 So. 142, 196 
La. 775. 
§ 50 


Cal.App. An impoverished and in- 
digent minor child may maintain an 
action to declare herself free from 
dominion of parent for abuse of par- 
ental authority, and to obtain support 
and education, though her custody has 
been previously awarded to a guardian 
of her person. Civ.Code, §§ 138, 196, 
203; Probate Code, § 1504.—Fagan v. 
Fagan, 110 P.2d 520. 


Ind.App. If person granted legal 
custody of child meets any exigency 
out of his own funds and such action 
is necessary because of father’s failure 
to discharge duty imposed upon him by 
court to support child, such person may 
recover of the father the amount sup- 
plied and used by him for the purpose, 
not to exceed the amount of support 
money due and unpaid.—Pavuk v. 
Scheetz, 29 N.H.2d 992. 


Iowa. An automobile was not a 
“necessary,” for an infant so as to 
preclude his recovery of payments 
made on conditional sales contract or 
render his father liable for the reason- 
able purchase price of the automobile 
where, though the minor used the au- 
tomobile to transport himself to and 
from work at a plant located about 
1% miles from his home, he traveled 
to work on foot when he did not have 
the automobile. Code 1939, § 10493.— 
Perry Auto Co. vy. Mainland, 294 N.W. 
281. 


In consolidated actions by a minor 
against an automebile company to can- 
cel a contract for purchase of automo- 
bile and to recover payments thereon, 
and by automobile company against 
the minor’s parents and surety to re- 
quire payment for the automobile on 
ground that the automobile was a 
‘necessary,’ evidence of resale price 
of automobile after it had been return- 
ed to the automobile company by the 
minor, was not admissible to support 
elaim that automobile had depreciated 
during the time that it was in posses- 
sion of the minor.—Perry Auto Co. v. 
Mainland, 294 N.W. 281. 


In consolidated actions by a minor 
against an automobile company to 
eancel a contract for purchase of au- 
tomobile and to recover payments 
thereon, and by automobile company 
against the minor’s parents and surety 
to require payment for the automobile 
on ground that the automobile was a 
‘necessary,’ evidence as to when re- 
sale of automobile by automobile com- 
pany after it had been returned by 
the minor, took place, was properly ex- 
cluded as irrelevant, but ruling was 
harmless in any event where minor 


fi a ay ae § 50 
was not liable—Perry Auto Co. v. 
Mainland, 294 N.W. 281. este: 

N.Y.App.Div. An action by wife 
against husband to recover for support — 
of infant children is brought in reality — 
for benefit of the children.—Welch v. 
ateh, 25, N.Y.8,2d 838, 261 App.Diy. 
Ohio. A parent’s duty to support 
child is personal and continuing and 
cannot be discharged by contract with © 
other parent, but parent obliged to 
provide such support may compel re- 
imbursement by other parent to @éx- 
tent of contract obligation. Gen.Code, 
§ 7997, 8000—Tullis v. Tullis, 34 N. 
H.2d 212, 138 Ohio St. 187. ee 
Ohio App. One who furnishes goods 
or services which are in law neces- 
saries to a destitute child because of 
parents’ neglect or failure to provide 
them, has a cause of action to ex-_ 
tent of the reasonable value of the 
goods or services furnished which right _ 
is founded upon the failure to perform — 
a legal duty and is founded in tort. by 
a 


Wintrode v. Connors, 35 N.H.2d 1018, 

Okl. A five year old girl’s father, di- 
vorced by her mother on grounds of 
cruelty and nonsupport, twice com- 


67 Ohio App. 106. 
pelled to make payments required by — 


guilty of using room with woman for 
immoral purposes, was properly denied 
child’s custody after mother’s death on 
ground that he was improper persone 
with whom to place child’s care, custo- 
dy and training as against her mater- 
nal grandparents, shown to be fit and 
proper persons to rear and train child. — 
—Tyler v. Oden, 114 P.2d 447, 
Pa.Co. The Allegheny county court — 
ordered defendant husband, separated 


from prosecutrix, to pay through the pet 


xi 
probation office of the Allegheny court, 
a stated weekly sum for the support of 
their two minor children, where a 
Lawrence county court, in a habeas 
corpus proceeding instituted by the 
husband, had awarded their custody 
to the wife. In such.a case, it was not 
necessary to raise the question of juris- _ 
diction.—Commonwealth ex rel. v. Mc- 
Gaffic, 89 P.L.J. -446. ; 


Pa.Com.Pl. As preliminary to con- 
templated divorce action, and in addi- 
tion to proceedings in Quarter Sessions 
to compel him to support minor chil- — 
dren, a husband entered into separa- * 
tion agreement with his wife whereby 
she secured complete and exclusive cus- — 
tody of their children and gave accom- 
panying bond to secure certain monthly 
payments to her for their support. On 
default in such payments and the full 
amount of the bond thereupon becom- 
ing due and payable, the wife, as 
mother and next friend of the children, — 
sued to collect and defendant contended — 
plaintiff had not applied moneys al- 
ready paid in accordance with terms of — 
bond, which was thereby breached by 
her and absolved him from further 
compliance. At trial, Court instructed _ 
the jury to return verdict in favor of 
defendant as to the children but sub- 
mitted the case of the wife. Late in 
the afternoon the jury arrived at, and 
sealed, verdict in favor of the children, 
and separated for the night, and the 
next morning the verdict when read, by 
assent of jury, was molded in favor of 
the mother. Defendant thereupon ask- 
ed for new trial because—(1) Court 
had refused to permit him to show 
that moneys paid plaintiff had not been 
used by her for support of the children, 
but for her own use; (2) Court had 
refused to permit him to show his will- 
ingness to submit case in Quarter Ses- 
sions to the order of that Court as to 
amount to be paid by him for support 
of children in accordance with his 
means; (3) Court had refused to in- 
struct the jury that plaintiff had failed 
to account for disposition of moneys 
received by her, and had no power to 
mold the verdict of the jury, as _ ren- 
dered. No proper or adequate evidence 


ee 
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R was offered by defendant to show any 
_ misapplication of moneys paid to the 
4 mother for the support of the children, 
and it was not possible, as a matter of 
fact, or required, as a matter of law, 
a - that the mother should have expended 
every cent she received exclusively and 
J directly for the support of the children. 
, Held, that rule for new trial will be 
“ discharged. The status of the case in 
Quarter Sessions was immaterial and 
7 irrelevant as to suit in Common Pleas, 


; where the only question is whether de- 
ee ndant complied with the terms of his 
bond. Under the circumstances, Court 
had authority to mold the verdict of 
the jury in accordance with the facts 
and the law and its instructions to the 
jury.—Brown y. Brown, 42 Lack.Jur. 
413. 
_ Pa.Quar.Sess. The question of what 
constitutes a proper and reasonable al- 
- lowance for a wife and child depends 
on a variety of circumstances. Items to 
be considered are the husband’s means, 
his resources, or his ability to pay; 
the needs of his wife and child, as 
measured by their condition and. sta- 
tion in life; the separate property and 
income of his wife, if any; as well as 
the misconduct of the husband and the 
obligations of the husband to support 
other members of his family.—Com- 
- monwealth v. Schaeffer, 32 Berks 237. 
 Pa.Quar.Sess. A man’s first duty is 
to his wife and family. Necessary ex- 
- penses in one’s business must, of 
- course, be first paid before there is any 
net income for the family’s support, 
but expenditures, merely for his own 
convenience rather than of necessity 
- eannot be deducted in such an amount 
as to deprive his wife and child of rea- 
—sonably adequate support.—Common- 
wealth vy. Sole aa Berks 237. 


N.Y.App.Div. In action by wife 
against husband to recover for support 
of infant children, where husband had 
made payments of $80 per month for 
support of children pursuant to order 
entered in a prosecution under dis- 
orderly person statute, burden was on 
husband to establish that the $80 per 
month was either ample for support of 
children or was all that he could rea- 
sonably afford to pay. Code Cr.Proc. § 


899, subd. 1.—Welch v. Welch, 25 N. 
Y¥.S.2d, 838, 261 App.Div. 371. 
N.Y.Sup. Where there is no decree 


fixing father’s obligation to support his 

 ehild, any third person who attempts 
to enforce the obligation must show 
that he in fact has supplied necessaries 
to the child under circumstances show- 
ing an expectation of reimbursement, 
even though there is a decree which 
adjudges the obligation but does not 
fix the amount.—Ogle v. Ogle, 24 N.Y. 
$.2d 926, 175 Misc. 661. 


§ 57 

 N.Y.App.Div. In action by wife 
against husband to recover for support 
of infant children, where husband had 
made payments of $80 per month for 
support of children pursuant to order 
entered in prosecution under disorder- 
ly person statute, payment of $80 per 
month was some evidence of what hus- 
band had done in discharge of his duty 
to support his children, but did not es- 
tablish either that such amount was 
ample for support of children or was 
all that he could reasonably afford to 
i pay. Code Cr.Proc. § 899, subd. 1.— 
Welch v. Welch, 25 N.Y.S.2d 838,261 
App.Div, 371. 

In action by wife against husband to 
recover for support of infant children, 
where husband had made payments of 
$80 per month for support of children 
pursuant to order entered in prosecu- 
tion under disorderly person statute, 
evidence supported finding that hus- 
band could reasonably have afforded to 
pay the sum of $100 per month for 
support of children, so as to authorize 
wife to recover judgment for difference 
between amount paid and amount 
which husband could have reasonably 
paid. Code Cr.Proc. § 899, subd, 1.— 
Welch vy. Welch, 25 N.Y.S.2d 838, 261 
App.Div. 371. 


§ 
N.¥.Dom.Rel.Ct, 


a 


> ae ae 


po Sa ® 


59 
The need for high 


t Pa poty ' 
PARENT AND CHILD 
school training under existing economic 
conditions constituted such ‘‘exception- 
al circumstances,’’ within Domestic Re- 
lations Court Act, as to justify con- 
tinuance of an order after son’s seven- 
teenth birthday, requiring father who 
was separated from the mother to sup- 
port son until his graduation from high 
school. Laws 1933, ec. 482, §§ 92, 
subd. 4, 101, subd. 4, as amended by 
Laws 1937, ec. 726, §§ 3, 4.-—Anonymous 
vy. Anonymous, 24 N.Y.S8.2d 613. 
61 
Iowa. Where husband allegedly 
earned $118 per month, allowance of 
$12 per week for separate maintenance 
of wife and three children was proper. 
—Williams v. Williams, 297 N.W. 294. 
Pa.Quar.Sess. Where a man is sep- 
arated from his wife without fault on 
her part, and has an annual income of 
between $9,000 and $10,000, an order 
of $175 per month for the support of 
his wife and 14-year-old son is not ex- 


cessive-—Commonwealth v. Schaeffer, 
32 Berks 237. 

73 
Mo. Under common law, an adult 


child is under no legal obligation to 
support his parents, however needy they 
may be.—Howlett v. Social Security 
Commission, 149 S.W.2d 806, certified 
from Howlett v. State Social Security 
Commission, 146 S.W.2d 94. 

Mo.App. At common law, a child is 
not bound to support its parents or 
grandparents, and such rule applies in 
Missouri.—Howlett v. State Social Se- 
eurity Commission, 146 S.W.2d 94, cer- 
tified to Howlett v. Social Security Com- 
mission, 149 S.W.2d 806. 

N.Y.Dom.Rel.Ct. At common law, no 
duty rests upon a child to support his 
parent.—Anonymous vy. Anonymous, 26 
N.Y.S.2d 597, 176 Mise. 103. 

N.Y.Dom.Rel.Ct. The secondary stat- 
utory liability of an adult married 
person to support such person’s parent 
who is a recipient of public relief or 
liable to become in need of public re- 
lief is enforceable only to extent of 
such surplus as may be. available 
therefor without unduly impairing the 
rights of the person’s wife and ehil- 
dren as primary obligees. Laws 1933, 
e. 482, § 101, subd. 4, as amended by 
Laws 1937, c. 726.—Castellani v. Cas- 
tellani, 28 N.Y.S.2d 879, 176 Misc, 763. 

At couanou law, no duty rests upon 
a legitimate child to support his par- 
ent.—Castellani yv. Castellani, 28 N.Y. 
$.2d 879, 176 Mise. 7638. 

The liability of a child to support its 
parents who are infirm, destitute or 
aged being wholly statutory, such lia- 
bility cannot be extended beyond terms 
of the statute creating it. Social Wel- 
fare Law, § 101; Code Cr.Proc. § 914; 
Laws. 1933, c.. 482,.§ 92, subds. 3, 9, 
and § 101, subd. 4, as amended by Laws 
1937, ¢. 726.—Castellani y, Castellani, 
28 N.Y.S.2d 879, 176 Misc. 763. 


§ 74 

N.Y.Dom.Rel.Ct. The legal obligation 
of an offspring for parental support ig 
statutory only and such liability can- 
not be extended beyond the terms of 
the particular statute creating it and 
it cannot be enforced except to the ex- 
tent and in the manner therein pre- 
scribed. Public Welfare Law, § 125; 
Code. Cr. Proe.c§. 9147 Maws- 1933, cc: 
482, §§ 92(3, 9), 101, subd. 4, and § 
131.—Anonymous vy. Anonymous, 26 N. 
Y.S.2d 597, 176 Mise, 103. 

Pa.Mun. A son is liable for the sup- 
port of his indigent father under § 3 of 
The Support Law of June 24, 1937, 
P.L. 2045, 62 P.S. § 19738, even though 
the father deserted the son when he was 
an infant, and is completely unworthy 
of his aid.—Commonwealth vy. Auman, 
39 D. & C. 448. 


§ 79 

Ohio App. Where a minor child is 
given to the mother in a, divorce ac- 
tion, the father thereafter is not en- 
titled to the earnings and wages of 
the child, and the mother so long 
as she has the care, control and charge 
of the minor child is entitled to its 
earnings.—In re Todhunter’s Adoption, 
35 N.H.2d. 992. 

Tex.Civ.App. Generally, the earnings 
of an unemancipated minor belong to 
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his father.—Houston Oxygen Co. v. 
Davis, 145 S.W.2d 300, error granted. 
Wash. During the minority of a 
child the parents are legally entitled to 
his earnings unless there has been an 


emancipation of the child.—American 


Products Co. v. Villwock, 
§70, 132 A.L.R. 1010. 
§ 102 _ 

Ind.App. An action by a father to 
recover value of lost services of a mi- 
nor child or for other pecuniary loss 
is not an action for “injury to the 
person’, which the child would be 
entitled to maintain, but is an action 
for ‘injury to property”, which the 
father may maintain.—Automobile Un- 
derwriters v. Camp, 32 N.EB.2d 112. 

The wrongful act by which minor 
child is injured gives rise to two causes 
of action, one in favor of injured child 
for personal injuries inflicted upon the 
ehild, and the other in favor of parent 
for loss of services, the one being an 
action for ‘personal injuries’, and the 
other an action for “‘property damage”. 
—Automobile Underwriters y. Camp, 32 
N.H.2d 112. 

Mo. Generally, an injury to a minor 
ehild gives rise to two causes of ac- 
tion, one on behalf of the child for 
pain and suffering, his permanent in- 
jury, and impairment of earning capac- 
ity after attaining majority, and the 
other on behalf of the parent for loss 
of services during minority, and ex- 
penses of treatment, and damages pe- 
culiar to one of those causes of action 
eannot properly be recovered in an 
action based on the other, in the ab- 
sence of any waiver or estoppel.— 
Evans vy. Farmers Elevator Co., 147 
S.W.2d 593. 

A loss of earning capacity in an un- 
emancipated minor during his minority 
is a loss to his parents who are enti- 
tled to both his services and his earn- 
ings.—Hvans vy. Farmers Blevator Co., 
147 S.W.2d 593. 

18 


§ 1 

Pa.Com.Pl. Where plaintiffs sue on 
account of the death of their six year 
old son, who was struck by defendant’s 
automobile on a main-traveled high- 
way, it was held, under all the evi- 
dence, that the plaintiffs were not 
guilty of contributory negligence in 
permitting their child to be upon the 


109 P.2d 


highway.—Dickie et al. v. Davis, 57 
Montg. 145. 
‘ § 122 
Tex.Civ.App. Generally, the father is 


a “necessary party” to an action to re- 
cover damages for the loss of the earn- 
ings of a minor son.—Houston Oxygen 
Co. v. Davis, 145 S.W.2d 300, error 
granted, 

Where father and mother were di- 
vorced when child was very young, 
mother remarried and supported child, 
father did not contribute to child’s 
support and did not keep in touch with 
child, and mother received child’s earn- 
ings when he became old enough to 
work, father “abandoned” child and 
surrendered custody to mother who, 
therefore, was entitled to child’s serv- 
ices and earnings and could maintain 
suit for loss of child’s services as re- 
sult of injuries to child in automobile 
accident, to which suit father was not 
a “necessary party”’.—Houston Oxygen 
Co. v. Davis, 145 S.W.2d 300, error 
granted. 


§ 126 
_ Pa.Com.Pl. Under the evidence, the 
jury was justified in returning to the 
plaintiffs a verdict only for the loss 
suffered on account of the hospital bills 
and funeral expenses of the deceased 
child, and not for loss of future earning 
power.—Dickie v. Davis, 57 Montg. 145, 


§ 137 

Pa, A verdict of $2,000 in favor of 
mother of injured girl who was 18 
years and ten months old at time of in- 
jury was not excessive, where girl 
at time of injury was earning $15 a 
week, girl was incapacitated for al- 
most two vears, and mother paid hos- 
pital and doctor bills amounting to 
$364.—Farrelly y. City of Pittsburgh, 
17 A.2d 191, 340 Pa. 516, 


§ 142 
Ga, The statute providing that ex. 
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- clusive possession by a child of lands 
belonging originally to the father 
- without payment of rent, for space of 


seven years, shall create conclusive 


presumpuon of a gift, unless there 
shall be evidence of a loan, or of a 

claim of dominion by the “father’’, ac- 
- knowledged by the child, or of a dis- 
claimer of title by the child, even if it 
be assumed that it applies to a gift 
from a mother, did not entitle those 
claiming realty as a gift from their 
mother to prevail, where the petition 
contained nothing to indicate when 
their mother died, since the petition 
did not show possession for the seven- 
year period during the lifetime of the 
mother. Code 1933, § 48-106—Moore 
v. Segars, 14 S.E.2d 752. 

Ga.App. The statute providing that 
the exclusive possession by a child of 
lands belonging originally to his 
father, without payment of rent, for a 
space of seven years, shall create con- 
clusive presumption of a gift, and con- 
vey title to the child, unless there shall 
be evidence of a loan, or of a claim of 
dominion by the father, acknowledged 
by the child, or of a disclaimer of title 
by the child, deals only with lands be- 
longing to the ‘father’ and may not be 
extended to include lands belonging 
originally to the mother. Code 1933, 
ee eTTee eAD vy. Mercer, 15 S.E.2 


§ 157 

Pa. A mother could not maintain 
an action against her unemancipated 
minor son for injuries sustained by 
mother in an accident resulting from 
son’s alleged negligent operation of an 
automobile in which the mother was a 
passenger, notwithstanding that son 
was indemnified against loss or dam- 
age by a casualty insurance company, 
since such an action would be dis- 
ruptive of family peace, destructive of 
enforcement of filial discipline, and 
against “public policy”.—Silverstein v. 
Kastner, 20 A.2d 205, 342 Pa. 207. 

Pa.Com.Pl. An unemancipated minor 
may not maintain an action against 
either his parent or one standing in 
loco parentis to him, to recover for per- 
sonal injuries caused by the latter’s 
negligence.—Samborski vy. Beck, 41 D. 
& C. 387. 

§ 159 


Wis. An unemancipated minor, who 
does not have the right to sue his 
living parent for the parent’s negli- 
gence, has no right to maintain such 
an action against the parent’s estate 
or his administrator if the parent dies, 
in absence of a statute authorizing 
such an action.—Lasecki v. Kabara, 294 
N.W. 33, 235 Wis. 645, 130 A.L.R. 883. 

Unemancipated minor children, in- 
jured in automobile accident through 
alleged negligence of their father who 
was killed in accident, had no right 
to maintain an action against father’s 
estate or his administrator, and hence 
had no cause of action against father’s 
automobile insurer.—Lasecki v. Ka- 


bara, 294 N.W. 33, 235 Wis. 645, 130 
A.L.R. 883. 
§ 160 
N.Y.Co.Ct.. Evidence, tending to 


show that landowner, who with her 
daughter occupied and operated farm, 
held the daughter out as landowner’s 
agent, was insufficient to establish the 
“agency” of daughter to bind land- 
owner by promise to pay for hay 
sold landowner’s tenant after landown- 
er had moved to city and daughter to 
another farm.—Pashley v, Harloff, 27 
N.Y.S.2d 616. 


§ 169 

N.C. Generally, a parent is not lia- 
ble for the torts of his minor child.— 
Staples v. Bruns, 11 S.E.2d 460. 

N.C. To impose liability on parents 
for torts of their minor children, it 
must be shown that child was in some 
way acting in representative capacity 
such as would make a master responsi- 
ble for servant’s torts, since parents 
eannot be held responsible for the 
torts of their children by reason of the 
relationship of parent and _child.— 
Hawes v. Haynes, 14 S.H.2d 5038, 219 
N.C. 536. 

Pa.Com.Pl. No authority. fixes liabil- 
ity upon parent for wanton and ma- 
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licious act of a child, done at~parent’s 
Place of business but not at parent’s 
direction or in his presence. Parent 
not liable for’ acts of child unless such 
acts authorized by the parent. Hven 
where established that son who shot 
another, had been employed in that 
place by the father, latter not liable 
for son’s act which was not connected 
with the father’s business, and not 
shown to have been acquiesced in or 
approved by him.—Ulrich y. Pacewich, 
34 Luz.L.Reg.Rep. 389. 

Thus where malicious act of violence 
such as shooting another committed by 
son was not incident to his duties as 
waiter or taking of tickets, and where 
shooting not done in the presence of 
the parent, not at his direction, not 
part of an effort to protect the father’s 
business, and not in any discharge of 
said business he was supposed to per- 
form. Non-suit in favor of father.— 
pice v. Pacewich, 34 Luz.L.Reg.Rep. 

See Heath v. Green [1941] 2 Dom.L. 
R. 805. 


‘PARENT 


; 


§ 171 
See Edwards v. Smith [1940] 4 Dom. 


L.R. 6388; Edwards v. Smith [1941] 1 
Dom.L.R. 736. 
_ § 172 
N.C. In action for injuries sustained 


by pedestrian struck by minor riding 
bicycle belonging to him on sidewalk 
in violation of city ordinance, complaint 
was insufficient to state cause of ac- 
tion against the minor bicyclist’s par- 
ent.—Staples v. Bruns, 11 S.H.2d 460. 


174 

Pa.Com.Pl. A person in loco parentis 
to a child is one who has put himself 
in the situation of a lawful father by 
assuming the obligations incident to 
the parental relation—Samborski  v. 
Beck, 41. D. &.C.387,. : 

While evidence that a child lived for 
about 2% years with a man with whom 
her mother had a meretricious relation- 
ship, that the man supported the child 
even when the mother was working and 
was called ‘father’ by her, that when 
there was a separation the child con- 
tinued to see the man almost daily and 
received clothes and money from him, 
and that there was subsequently a re- 
conciliation and resumption of the 
common home, might support a finding 
by a jury that the man stood in loco 
parentis to the child, it does not re- 
quire the court to find that the rela- 
tionship existed as a matter of law 
and to reverse a finding of a jury to 


the contrary.—Samborski v. Beck, 41 
Daicy Cx 387, 
§ 181 
Pa.Super. A stepfather, as such, is 


under no obligation to support the 
children of his spouse by a former 
marriage, especially if the children 
have some income.—Commonwealth ex 
rel. Stack v. Stack, 15 A.2d 76, 141 Pa. 
Super. 147. 


Notwithstanding that children of 
stepfather’s spouse by a former mar- 
riage may be taken into the _ step- 
father’s house, there is no presump- 
tion that support by him is gratuitous. 
—Commonwealth ex rel. Stack v. Stack, 
15 A.2d 76, 141 Pa.Super. 147, 


§ 183 
N.Y.Sup. A stepfather has no com- 
mon-law obligation to support his step- 
children.—Montayre v, Montayre, 22 N. 
Y.S.2d 489, 175 Misc. 202. 
N.Y.Dom.Rel.Ct. Stepfather’s obliga- 
tion for support of a stepchild does not 
exist at common law and retroactive 
effect cannot be given to statute cre- 
ating such liability. Laws 19338, c. 482, 
§ 101, subd. 5.—Anonymous v. Anony- 
mous, 22 N.Y.8,.2d 432. 
§ 190 
Wash. “Emancipation” of a. minor 
ehild is the relinquishment by the par- 
ent of control and authority over the 
child, conferring on him the right to 
his earnings, and terminating the par- 
ent’s legal duty to support the child, 
and it may be express, as by voluntary 
‘agreement of parent and child, or im- 
plied from acts and conduct importing 
consent, conditional or absolute, com- 
plete or partial—American Products 
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Co. v. Villwock, 109 P.2d 570, 132 A.L. 
R. 1010. J 
§ 200 
Wash. Emancipation of a minor 


child whether express or implied, com~ 
lete or partial, absolute or conditional 
S never presumed, but must be clearly 


proved, and the burden of proof rests — 


on the one alleging emancipation.— 
American Products* Co. v. 
109 P.2d 570, 132 A.L.R. 1010. 

The fact that a father paid his minor 
son wages for driving his truck, — 
though it might be an element to be 
considered in determining the ultimate 
question, did not of itself establish — 
“emancipation.”—American Products” 
ot ie 109 P.2d 570, 132 A: L. 7 


The right as well as the duty to 
exercise parental control and to pro- 
vide parental care and support is of — 


such paramount importance and neces- — 


sity and is so thoroughly recognized in — 


law and by society in general that any 


A.L.R, 1010. 


§ 202 ; 
Ky. Under statute relating to crime 
of desertion of infant child leaving it 
in destitute or indigent circumstances, — 
the desertion of the child is a continu- 
ing offense, so that even if child were 
not in indigent circumstances at time | 


of desertion, the child might later be 
in indigent circumstances so that the 


then existing situation would make de- 


serting parent guilty of the “crime. 
Common- 


Ky.St. § 3831i-1.—Miller v. 
wealth, 143 S.W.2d 854, 284 Ky. 70. 
Mo.App. 


clothing and lodging for child was to — 
prevent destitution and to secure to 


children such care as was necessary — 


to protect their lives and health, and 
was not to punish parents for failure 
to do their duty as such. Mo.St.Ann. 
§ 4026, p. 2830.—State v. Barcikowsky, | 
143 S.W.2d 341. 
N.Y.Dom.Rel.Ct. 
viding that the Family Court shall 
have jurisdiction within the City of 


proceedings to compel the support of a 
wife, ‘child’ or poor relative, the 
quoted word must be restricted to one — 
born in wedlock. Laws 1933, c. 482, j 
91(1); The New York City Crimina 
Courts Act, §§ 60, 64—Castellani Vv. 
eee a 28 N.Y.S.2d 879, 176 Misc. 
6 


N.C. The statute regarding abandon- 
ment of child without adequate support — 
is a “penal statute’ which must be 
strictly construed. C.S. § 4447, as — 
amended by Pub.Laws 1925, c. 290.— 
State v. Gardner, 13 
NEOs he 

Ohio App. The statute providing for 
the perfection of a lien against realty 
of persons on a bond relates to bonds 
given for the appearance of an accused 
in a criminal case and did not make 
a bond given to suspend the enforce- 
ment of a judgment for nonsupport of 
minor children a lien against realty of 
sureties on the bond. Gen.Code §§ 


1665, 12223-6, 13010, 13422-1 et seq., © 


13435-1 et seq., 13435-2, 13435-3, 
13435-5, 13435-9, 13435-14 to 13435-16, 
13435-18, 13435-23.—_Johnson vy. Shaf- 
fer, 28 N.H.2d 765, 64 Ohio App. 236. 

Ohio App. The wilful failure of a 
father to perform duty of providing 
support for his wife or child is a 
crime and an actionable wrong.—Wint- 
rode v. Connors, 35 N.E.2d 1018, 67 
Ohio App. 106. 

Pa.Super. The purpose of a proceed- 
ing to require husband to support his 
wife or children is to secure such al- 
lowance for their support as is reason- 
able, having in view the husband’s abil- 


ity to pay and the conditions under 
which the family lives, and not to 
punish the husband for his conduct 


toward his family. 18 P.S. § 1251, Cr. 
Code, § 733, 18 B.S. § 4733.—Common- 
wealth v. Shankel, 19 A.2d 493, 144 
Pa.Super. 476. q 4 oe 
Conduct of wife which would justify 
husband in leaving her would not ab- 
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solve the husband from his obligation 
to support his children. 18 P.S. § 1251; 
Cr.Code, § 733, 18 P.S. § 4733.—Com- 
monwealth v. Shankel, 19. A.2d 493, 144 
\ Pa.Super. 476. f 
See Tex.Civ.App. Under statute making 
it an offense for any parent to “will- 
' . fully” neglect or refuse to provide for 
"support and maintenance of his child, 


the term ‘willfully’ means not only 
with evil intent and malice, but it 


also implies a set purpose and design. 
Vernon’s Ann.P.C., art. 602.—Moore vy. 


Moore, 142 S$.W.2d 270. 
: § 205 
Tex.Cr.App. Under statute, a hus- 


band or father ean be prosecuted for 
neglect and failure to support in ab- 

* sence of an actual desertion. Vernon’s 
BaF Foes: art. 602.—Trees vy. State, 152 
SW. 


2d 361. 
Fay ts § 206 
Ky. Where mother owned home in 
- which family lived and, during the 
period of approximately one month be- 
_ tween desertion of one year old child 
by father and filing of indictment 
-eharging father with crime of desert- 
- ing infant child, leaving child in desti- 
tute or indigent circumstances, with- 
out making provision for the child, 
collected $32 due father as wages and 
could have made purchases at store 
at which father had charge account, 
and father left cow to furnish milk 
for child during the. period, father 
was not guilty of the crime charged. 
—-Ky.St. § 331i-1.—Miller v. Common- 


4 


indigent circum- 
stances, in order to constitute crime 
under statute. Ky.St. § 331i-1,—Miller 
vy. Commonwealth, 143 S.W.2d 854, 284 


i 8 220 

_Tex.Cr.App. Under statute where 
defendant abandoned wife while living 
in Zavala county, prior to birth of 
child, and wife thereafter resided with 
her parents in Real county, district 
— eourt of Real county was without ju- 
risdiction of a prosecution under in- 
dictment charging child — desertion, 
_ brought before either defendant’s wife 
or child had resided six months in 
| Real county. Vernon’s ‘Ann.P.C.. art. 
>» ».603.—Trees: v. State, 152 S.W.2d 361. 
- The statute providing that offense of 
‘child desertion is committed in county 
_ in which child may have been at the 
time abandonment occurred, or in 
' eounty in which child shall have re- 
sided for six months next preceding 
filing of indictment or information, be- 
ing a “special venue statute’ would 
control over general venue statute in 
determining venue of prosecution for 
child desertion. Vernon’s <Ann.P.C. 
arts. 602, 603; Vernon’s Ann.C.C.P. 
art. 211.—Trees y. State, 152 S.W.2d 


361. 
§ 221 

Tex.Cr.App. A complaint charging 
that on or about the llth day of Sep- 
tember, 1939, and on each and every 
day thereafter continually to date_on 
a, which complaint was made and sworn 
a to, father deserted and neglected to 
provide for support of minor child, 
charged a continuous offense and was 
ye, sufficient to put father upon notice that 

¥ upon trial he would be required to 
meet proof of his neglect to support his 
minor child within the time specified 
A in complaint.—Ex parte Steavenson, 144 
f S.W.2d 552. 
2 § 223 


* Mo.App. In prosecution under penal 
if statute requiring parent to provide 
; food, clothing and lodging for child, 
y 


state must prove parent’s failure to 
A provide child with necessary food, 
Wy. clothing and lodging, and ability of 
7 parent to so provide. Mo.St.Ann, § 
j 4026, p. 2830.—State v. Barcikowsky, 
143 S.W.2d 341. 
x _ Pa.Super. In proceeding to requiré 
husband, who left his wife and family, 
j to support his minor children, a pre- 
sumption existed that his desertion was 
without reasonable cause in absence of 
testimony of the circumstances thereof, 
and the burden was upon the husband 


: ST a yi 


A 


‘PARENT AND CHILD 
to justify it. 18 P.S. § 1251;.Cr.Code, 


§ 733, 18 P.S. § 4733.—Commonwealth 
He agape 19 A.2d 493, 144 Pa.Super. 


Evidence sustained order requiring 
husband, who deserted his wife and 
family, to contribute $2 weekly | for 
support of each of three minor chil- 
dren, on ground that the husband had 
sufficient financial: ability to comply 
with the order. 18 PS. 5 p EAays Mee Os 
Code, § 733, 18 P.S. § 4733.—Common- 
wealth v. Shankel, 19 A.2d 493, 144 Pa. 
Super. 476, ‘ 

Yex.Cr.App. Evidence supported con- 
viction of child desertion as against 
contention that child was not defend- 
an eoee Luna v. State, 151 .S.W.2d 

Defendant’s testimony as to his earn- 
ings, in view of record, supported fine 
of $500 for child desertion—De Luna 
v. State, 151 S.W.2d 226. 

§ 225 

Cal.App. Evidence sustained convic- 
tion of failure to provide for accused’s 
four minor children. Pen.Code, § 270. 
—People v. Nelson, 108 P.2d 51. 

8 226 

Ga.App. In prosecution for offense of 
abandoning a minor child, conflicting 
evidence as to whether accused was 
the father of the child raised a ques- 
tion for the jury. Code 1933, § 74- 
9902.—O’Kelley v, State, 11 S.H.2d 718. 


§ 232 

Pa.Super. The Superior Court does 
not disturb an order for support of 
children by substituting its judgment 
for that of the trial judge, who has 
used discretion as to the amount 
which the husband shall’ pay for his 
children’s support, if the judgment is 
based on competent evidence.—Com- 
monwealth ex rel. Stack y. Stack, 15 
A.2d 76, 141 Pa.Super. 147. 


§ 233 

Tex.Cr.App. The purpose of the 
statute punishing those. who entice 
minors from custody is to prevent a 
minor child from being decoyed and 
enticed away from his parent, guardian 
or person standing in the stead of such 
parent or guardian. Pen.Code 1925 
fee 535.—McNelly v. State, 152 $.W.2d 


§ 244 

Mo. Where husband and wife were 
separated and no proceedings for di- 
vorce were pending and there was no 
decree pertaining to custody of their 
minor child or evidence of any pend- 
ing action to adjudicate the question 
of its custody, and husband without 
wife’s consent took the child from cus- 
tody of wife and carried it to another 
state, husband could not be convicted 
of the offense of ‘enticing away a 
child,’ since under statute husband 
had a right to the custody of the 
child equal to that. of his wife. Mo. 
St.Ann. §§ 1362, 4022, pp. 1579, 2828. 
—State v; Huhn, 142 8.W.2d 1064. 


PARLIAMENTARY LAW 


§ 7 
Va. A motion entered on the merits 
to be considered at a future date can- 
not be voted upon on the same day on 
which it is made, but must’ be taken up 
and voted upon on the day in the fu- 
ture fixed by the motion itself, where 
regular business sessions of assembly 
are as often as quarterly.—First Buck- 
ingham Community y. Malcolm, 15 S.H. 

2d 54, 177 Va. 710. 


PARTIES 
; § 2 
Minn. One appearing as actor in a 
litigation or proceeding and claiming 
or asserting an interest in subject mat- 
ter thereof is a “party” thereto, though 
he files no written pleading.—State y. 
Bock selena Motor Transit Co., 295 N. 


IM.App. 
gal sense, are all persons having a 
right to control proceedings, to make 
defense, to adduce and cross-examine 
witnesses, and to appeal from the deci- 
sion, if any appeal lies—Webb v. Wil- 
L353 Co., 33 N,H.2d 636, 309 Ill.App. 
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 N.J.Orph. A “plaintiff” is a person 
asking any relief by any. form of pro- 


ceeding and the term “defendants” in- — 
cludes any other party as distinguished = 
from the plaintiff or complaining par- 
ties and means anyone who is a neces- _ 
sary party to a complete determination ee 
of the action.—In re Cool’s Estate, 18- 

A.2d 714,19 N.J.Mise: 236. A : 

‘'N.M. With reference to judicial pro- 
ceedings, word “party”’ generally 
means one of two opposing litigants, 
he or they by or against whom a suit 
is brought, and such word is a tech- 
nical word of precise meaning unless 
it is apparent that the word is used in 
a more popular sense.—State ex rel. 
Lebeck vy. Chavez, 113 P.2d 179, 45 N. 


M. 161. 
Pa.Com.PI. The Scire Facias Act of 
19205512) PIS: 141, to bring in ad- 


ditional defendants and the Permissive 
Joinder of Plaintiffs Act of 1937,:.12 
P.S. § 159.1 et seq., have been sus- 
pended absolutely by Rules 2250 and 
2275, Pa.R.C.P..° 12” -P.S Appendix.— 
Freeman v. MacDonald, 30 Del.Co. 382. 


39 

Ariz. Attorneys who take a case on 
contingent fee basis are not parties 
to the action, and cannot be made par- 
ties plaintiff thereto, for, while they 
are interested in the result of action, 
they have no interest in right of ac- 
tion.—Richfield Oil Corporation v. La 
Prade, 105 P.2d 1115. 

Ky. A controversy, in order to be 
judicially determined, must exist be- 
tween the parties having a direct in- 
terest in the subject matter of the con- 
troversy.—Miles v. Lee, 143 S.W.2d 
843, 284 Ky, 39. 


Ga.App. A. person having no bene- 
ficial interest to protect cannot sue in 
the name of another for his use.—Hill, 
for Use of Htheridge, v. Shaw, 9 S8.E. 
2d_850, 62 Ga.App. 757, transferred 5 
8.E£.2d 778, 189 Ga. 294. 

To maintain a. suit for the use of 
another, there must be a legal right 
of action in the party bringing the 
suit, against party against whom suit 
is brought.—Hill, for Use of Etheridge, 
v. Shaw, 9 S.E.2d 850,..62 Ga.App. 757, 
transferred 5 S.E.2d 778, 189 Ga. 294. 

Where parties: to an. executory con- 
tract for sale of a cemetery lot agreed 
that a deed thereto should be placed 
in escrow to await examination of ti- 
tle, payment by a stranger to the con- 
tract of the purchase money to vendor 
constituted. a “voluntary payment’ 
which could not be recovered, on pur- 
chaser’s refusal to accept deed to lot 
tendered by a stranger, by a suit by 
stranger in the name of vendor, suing 
for stranger’s use.—Hill, for Use of 
Etheridge, v.: Shaw, 9 S.BH.2d_ 850, 
62 Ga.App. 757, transferred 5 S.H.2d 
778, 189 Ga, 294, 

Ga.App. Where an action is brought 
in the name of one person suing for 
the use of another, a cause of action 
must be shown to exist in favor of the 
nominal party.—Cutright yv. National 
Union Fire Ins. Co., 15 §.E.2d 540. 

Pa.Super. In action brought before 
effective date of Supreme Court rules 
adopted pursuant to statute, use plain- 
tiff’s right to maintain action did not 
depend upon his interest in the result 
and right of recovery was determined 
solely by the right of the legal plain- 
tiff, hPa Re eCink, 3412) Pais: pee 
17 P.S. § 61 et seq.—School Dist. of 
City of New Castle, Now for Use of 
Sherer, v. School Dist. of North Beaver 
Tp., 14 A.2d 855, 141 Pa.Super. 401. 

Pa.Super. Prior to Rules of. Civil 
Procedure changing the practice, the 
bringing or marking of suits in as- 
sumpsit to use was looked on as a for- 
mal matter merely. Rules of Civil 
Procedure, rules 2001-2025, 12 B.S. Ap- 


‘pendix.—Lit Bros., to Use of Kaplan, 
Ae ee ae - ¥. Goodman, 18 A.3d 519, ' 
“Parties”, in the larger le- |, 


§ 61 

Pa.Com.Pl. Under Pa.R.C.P. 2002, 12 
P.S. Appendix, governing actions by 
real parties in interest, a subrogated in- 
surance company named as one of the 
plaintiffs may properly allege that an- 
other insurance company, although not 
disclosed in the caption of the suit as 
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one of the defendants, is a real party 
: 2 desea v. Gross, 38 D, & C. 


§ 69 

Ind. Every action must be prosecut- 
ed in the name of the real party in in- 
terest. Burns’ Ann.St., § 2-201.—North- 
ern Indiana Power Co. v. West, 32 N.E. 
2d 713. 

Ohio App. The statute requiring ac- 
tions, generally, to be prosecuted in the 
name of real party in interest cannot 
be controlled by agreement. Gen. 
§ 11241.—New Amsterdam Cas- 
ualty Co. v, A. Wirtz Transfer Co., 
34 N.H.2d 258. 

Pa.Co. Defendant refused permission 
to show that insurance company was 
involved could not be heard to argue 

that under rule 2002 he was required 
to prove third party interest. Rule 
2002 relates to prosecution of actions 
by real parties in interest, and provides 
that except as otherwise provided, all 
actions shall be prosecuted by and in 
the name of the real party in interest 
without distinction between contracts 
under seal and parol contracts.—Gold- 
scheiter v. Heilman, 89 P.L.J. 89. 

Tex.Ciy.App. A person merely join- 
ed “pro forma” is not a “real party 
at interest” in the litigation.—Roberts 
v. Magnolia Petroleum Co., 142 S.W.2d 
315, error refused 143 S.W.2d 79. 

§ 70 

Mont. All that is necessary to con- 
stitute a plaintiff the ‘‘real party in in- 
terest’’ within terms of statute author- 
izing him to sue is that he be vested 
with legal title, and hence assignee of 
eause of action for collection may 
sue. Rey.Codes 1935, § 9067.—Rae v. 
Cameron, 114 P.2d 1060. 

N.M. One possessing general prop- 
erty rights in a chattel or chose may 
qualify as a ‘‘real party in interest” in 
an action essential to protection of such 
rights, despite the fact that another 
likewise may qualify as a “real party in 
interest’? in an action relating to same 
chattel or chose, if essential to protec- 
tion of a special property right therein. 
—Turner v. New Brunswick Fire Ins. 
Co. of New Brunswick, N. J.,; 112 P.2d 
511, 45 N.M. 126. 

Pa.Com.Pl. The real party in inter- 
est of a given chose in action is the 
person who can discharge it and can 
eontrol an action brought to enforce 
it.—Paul v. Smith, 51 Dauph. 13. 

§ 72 

Cal.App. Plaintiff who was named 
trustee in a trust agreement purporting 
to create an express trust in personalty 
including a note could maintain an ac- 
tion on note against maker thereof not- 
withstanding that agreement was void 
where note was. taken in plaintiff’s 
name for benefit of payee, who at- 
tempted to create trust, since, by force 
of statute, the taking of note in plain- 
tiffs name for payee’s benefit consti- 
tuted plaintiff a ‘“‘trustee”’ of an ‘“‘ex- 

press trust’. Code Civ.Proc. § 369.— 
Booge v. Reinicke, 114 P.2d 427. 


The test to be applied under the cir- 
‘cumstances in determining whether 
trustee of an express trust in a note 
could maintain action on note against 
payor thereof was whether payor could 
be subjected to another action on note. 
‘Code Ciy.Proc. § 369.—Booge vy. Rein- 
icke, 114 P.2d 427. 

Evidence sustained finding that 
plaintiff was a trustee under an ex- 
press trust in note by reason of note 
‘being taken in plaintiff's name for 
payee’s benefit, and hence plaintiff was 
entitled to maintain action on the note. 
Code Civ.Proc. § 369.—Booge v. Rein- 
icke, 114 P.2d 427. 1 

Mo. Where contract, guaranteeing 
payment of bonds issued by investment 
company and expense of enforcing the 
guaranty and guaranteeing perform- 
ance of terms of trust deed and chattel 
mortgage executed by company to se- 
cure payment of the bonds, was en- 
tered into by guarantors and plaintiffs, 
who were trustees named in the trust 
deed and chattel mortgage, although 
trust deed and chattel mortgage fore- 
elosure terminated plaintiffs’ authority 
as trustees under the trust deed and 
chattel mortgage, plaintiffs were “trus- 
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tees” of an “express trust” for the ben- 
efit of all bondholders and could subse- 
quently maintain suit on the guaranty 
contract. Rey.St.1939, § 850, Mo.St. 


Ann. § 699, p. 906.—Strauss v. Zoll- 
mann, 153 S.W.2d 65. 


§ 79 
D.C.Del. 


A class action, based on 
common question of law or fact, by 
one member of class, is proper. Rules 
of Civil Procedure for District Courts, 
rule 23(a) (3), 28 U.S.C.A. following 
section 723c.—National Hairdressers’ & 
Cosmetologists’ Ass’n y. Philad Co., 34 
F.Supp. 264. 

Cal.App. Where corporation named 
as beneficiary in trust deed to realty, 
executed to secure repayment of series 
of notes, issued certificates of assign- 
ment of such notes to various individu- 
als, holding the notes for collection as 
trustee for benefit of such assignees 
and refused to disclose to a holder of 
such certificate the names of holders of 
other such certificates, under statute, 
authorizing one of several persons hav- 
ing a common or general interest to 
sue for benefit of all, such holder of 
certificate of assignment was not pre- 
cluded from maintaining action to 
foreclose trust deed for herself and on 
behalf of all assignees having a bene- 
ficial interest by reason of the fact 
that all such assignees were not made 
parties, plaintiff or defendant in the 
action. Code Civ.Proe. § 882:—Bau- 
mann v. Harrison, 115 P.2d 5380. 

Cal.Super. Plaintiff suing in the 
justice’s court to recover an amount of 
money allegedly due on a horse racing 
Wager on ground that defendant had 
erroneously deducted “breakage” from 
winnings could not maintain the action 
as a representative action, and hence 
could not demand an accounting on be- 
half of other persons who made wagers 
and against whom defendant allegedly 
made the same _ error in figuring 
“preakage’’,. Gen.Laws 1937, Act 3421, 
§§ 3, 8, 12, 14; Code Civ.Proc. § 382.— 
Ballin v. Los Angeles County Fair, 111 
P.2d 753. 


Ky. The right to act for and on be- 
half of others was not conferred by 
Unemployment Compensation Act per- 
mitting appeals to the courts from de- 
cisions of Unemployment Compensation 
Commission and prescribing the pro- 
cedure to be followed. Ky.St.Supp. 
1939, § 4748g-1 et seq.—Stearns Coal 
& Lumber Co. v. Unemployment Com- 
pensation Commission of Kentucky, 
147 S.W.2d 382, 285 Ky. 249. 


N.Y.Sup. An action against a ceme- 
tery corporation based on alleged vio- 
lation of perpetual care agreement 
which allegedly created a trust rela- 
tionship could not be maintained as 
a representative action, where there 
was no common fund and no common 
interest with others, plaintiff’s contract 
was separate and distinct from other 
contracts which corporation might have 
with: other lot owners, and damages 
sustained by plaintiff were in no way 
related to damages which might have 
been suffered by other lot owners.— 
Kahlmeyer y. Green-Wood Cemetery, 
23 N.Y.8S.2d 17, 175 Mise. 187. 

Ohio. The holder of a land trust 
certificate was entitled to bring an ac- 
tion on behalf of himself and other 
holders of similar certificates to have 
trust declared void.—Haggerty Vv. 
Squire, 28 N.H.2d 554, 137 Ohio St. 
207, reversing 26 N.E.2d 6038, 63 Ohio 
App. 

Ohio. Where a number of persons 
have separate and individual claims 
and rights of action against the same 
party, but all such claims arise from 
a common source and represent a like 
interest, the whole matter may be lit- 
igated in a single action brought by 
all claimants as coplaintiffs, or, in case 
they are numerous, making it imprac- 
ticable to bring them all before the 
eourt, by one or more of them suing 
for himself or themselves and on be- 
half of the other claimants.—Haggerty 
vy. Squire, 28 N.W.2d 554, 137 Ohio St. 
207, reversing 26 N.E.2d 603, 63 Ohio 


App. 300. 
Ohio App. Where agreement between 
bondholders and committee provided 


\ 


that bondholders ‘‘each for himself, but 
not for the others, 
agree with the committee,” the contract 
of each bondholder with the committee 
was an individual matter, and no bond- 
holder or group of bondholders could 


maintain a class suit under statute to 


enjoin committee from acting further 
as to all bondholders and to require 
the records and property of the com- 
mittee to be turned over to another... 
Gen.Code, § 11257.—Bechtel v. Rorick, 
380 N.E.2d 451, 65 Ohio App. 455 
Ohio App. The “class suit” is 
a creature of statute and was unknown ~ 
to the common law. Gen.Code, § 
—Pyper v. Mutual Home & Savings. 
Ass’n of Dayton, 35 N.E.2d 736, appeal 
Copy 16 N.H.2d 424, 184 Ohio St. 


Originally, class suits were confined 
to actions in equity, 


under. certain conditions.—Pyper Vv. 
Mutual Home & Savings Ass’n of Day- 


ton, 35 N.W.2d 736, appeal dismissed 16 tige 


N.E.2d 424, 134 Ohio St. 345 


association stockholders on their claims 


which had been rejected by superin- 


tendent of building and loans who had — 


their stock accounts to deposit ac-_ 
counts after association went on no- 
tice, was not a “class suit’? so as to 
bring in 80 or more other claimants — 
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ground that stockholders transferred — 


ic 
a 
“4 


whose claims were disallowed for the ’ . 


same reason, where each claim was 


founded on a separate contract and the 


4 


and it may be impracticable to bring ~ 


only similarity was that each claim 
was disallowed for the same reason,— 


Pyper vy. Mutual Home & Savings Ass’n ~ 


of Dayton, 35 N.B.2d 736, appeal dis- 
BABES. 16 N.E.2d 424, 134 Ohio St. 


r a Eee 

Okl. The. statute providing that 
when question is one of common or 
general interest of many persons, or 
when the, parties are very numerous, 


them all before the court, one or more 


Py 


may sue or defend for the benefit of all, 
is an enactment of the rule that ob- 


tained in equity prior to the adoption 


of the Code, and is similar to the Rule 


of Civil Procedure for Federal Courts 
dealing with class actions. 
Ann. § 233; 
eedure, rule 23, 28 U.SiC.A. following 
section 723¢c.—State ex rel. : 
Board of Com’rg of Creek County, 107 
P.2d 542. 


The purpose of the statute providing ie 


that when the question is one of com-- 
mon or general interest of many per- 
sons, or when the parties are very 
numerous, and it may be impracticable 
to bring them all before the court, one 
or more may sue or defend for the ben- 
efit of all, is to prevent a multiplicity 
of suits, and it is a means of enabling 
many persons to have their rights de- 
termined without their actual appear- 
ance in court as litigants. 12 Okl.St. 
Ann. § 233.—State ex rel. Tharel y. 
Board of Com’rs of Creek County, 107 
P.2d 542. 


The ‘virtual representation” doctrine ~ 


which is authorized by the statute pro- 
viding that when the question is one of 
common or general interest of many 
persons, or when the parties are yery 
numerous, and it may be impracticable 
to bring them all before the court, one 
or more may sue or defend for the 
benefit of all, rests on considerations of 
necessity and paramount convenience, 
and is for the purpose of preventing a 
failure of justice. 12 Okl.St.Ann. § 433. 
—State ex rel. Tharel. v. Board of 
Com’rs otf Creek County, 107 P.2d 542. 
Pa.Com.Pl. Plaintiff cannot bring an 
action on behalf of persons who did not 
authorize him to do so, but he can set 
forth the consequences to persons other 
than himself who have a community 
of interest with him. This permits 
such persons who may be interested, to 
intervene as parties plaintiffs if they 
so desire.—Crane vy. Pennsylvania Lig- 
uor Control Board, 50 Dauph. 401. 
No request for permission to _inter- 
yvene has been made by the Philadelphia 
Retail Liquor Dealers Association. The 
said Association cannot, therefore, be 


12. OkLSt: ae 
Federal Rules of Civil Pro- — 


Tharel v. z 


§ 92 

considered in this discussion, which 
leaves the plaintiff complaining as a 
restaurant liquor licensee.—Crane Vv. 
‘Pennsylvania Liquor Control Board, 50 
 _Dauph. 401. sap 


; § 
al Ky. An employer cannot sue for the 
benefit of all employers affected by 
Unemployment Compensation Act to 
determine constitutionality of the act, 
as ground for review of compensation 
award, since there was no communi- 
ty of interest in subject matter of the 
controversy, namely, the 
Bt individual employee to be paid com- 
; pensation out of separate reserve ac- 
count. Ky.St. § 4748g-15.—Stearns 
Coal & Lumber Co. vy. Unemployment 
- Compensation Commission of Kentuc- 
ky, 147 S.W.2d 382, 285 Ky. 249. 
Ohio App. Under code provision that 
when question is one of. a common 
or general interest of many persons, 
or the parties are very numerous and 
it is impracticable to bring them all 
before the court, one or more may sue 
or defend for the benefit of all, words 
“common or general interest’? do not 
x include a situation where a number 
of persons may have each a separate 
and distinct claim against a common 
defendant. Gen.Code, § 11257.—Pem- 
- berton v. Board of Education of City 
- School Dist. of City of Toledo, 36 N. 
H.2d 170, 67 Ohio App. 175. 

Highty noneducational employees of 
a city schoel district. each with a sep- 
arate claim for unpaid back salaries or 
ss wages not the same in amount or for 
r the same kind of service or connected 
with the claim of any other claimant 

and to each claim of which the city 
board might have a_ special defense 


a jury trial on that claim did not have 
that “community of interest’’ each with 
- the other as would entitle them to 
maintain a class suit against the dis- 
trict under code provision. Gen.Code, 
§ 11257.—Pemberton v. Board of Edu- 
cation of City School Dist. of City of 
Toledo, 36 N.E.2d 170, 67 Ohio App. 


175. 
§ 94 

Ii.App. Where surplus in hands of 
-eity from collection of special assess- 
ment constituted trust fund for over 
5000 assessees, part of assessees could 
maintain “representative or class suit” 
‘in equity to compel city to account and 
to pay over surplus to _assessees. 
Smith-Hurd Stats. c. 24, §§ 790, 802.— 
- Wlanagan v. City of Chicago, 35 N.B.2d 

* 545, 311 Ill-App. 135. 

A “representative or class suit’? may 
be maintained where parties are so nu- 
merous that it is inconvenient or im- 
possible to bring them all before the 
court, and it appears that they all 
stand in the same situation and have 
one common right or one common in- 
terest, the operation and protection of 
which wil! be for the common benefit 
of all and cannot be to the injury of 
any.—Flanagan vy. ee of Chicago, 35 
N.E.2d 545, 311 IllApp. 135. 

Ind. The statute permitting actions 
by and against persons as representa- 

tives of a numerous body announces an 
equitable rule, and is applicable to ac- 
tions in law as well as in equity. 
Burns’ Ann.St. § 2-220.—Board of 
Com’rs of Vanderburgh County v. San- 
ders, 30 N.B.2d 713, 131 A.L.R. 1048. 


§ 108 
a D.C.IH. Persons having interest in 
mn the subject matter of litigation which 


may conveniently be settled therein are 
a “proper parties’, those whose pres- 
Re ence is essential to determination of 
#3 the entire controversy are ‘necessary 
4] parties” but if the interest of parties 
c may be finally adjudicated without af- 
fi fecting interests of absent parties, 
f presence of proper parties is not indis- 
it pensable whereas “indispensable par- 
! ties” are those having such an _ inter- 
e est in the subject matter of the con- 
troversy that final decree between par- 
ties before the court cannot be made 
without affecting their interests or 
leaving the controversy in such situa- 
tion that its final determination may 
be inequitable—Ford v. Adkins, 39 F, 

Supp. 472. 
La. The test which must be applied 


right of an. 


which it might be entitled to make in, 


PARTIES 


in considering a plea of misjoinder is 


whether plaintiffs have a common inter- — 


est in the subject matter of the suit.— 
Seybold vy. Fidelity & Deposit Co. of 
Maryland, 1 So.2d 522, 197 La. 287. 

La. The exception of misjoinder is 
“dilatory” in character and must be 
determined on the face of the petition, 
and test is whether the petition shows 
that the parties, plaintiffs or defend- 
ants, have a common interest in the 
subject matter of the suit—Board of 
Com’rs of Orleans Levee Dist. v. Shus- 
han, 2 So.2d-85, 197 La. 598. 

It is not important for the purpose 
of disposing of exceptions of mis- 
joinder that name of the action be des- 
ignated.—Board of Com’rs of Orleans 
Levee Dist. v. Shushan, 2 So.2d 35, 197 
La. 598. 

The procedure provided by law for 
the redress of wrongs should not be so 
restricted as respects misjoinder of 
parties as to be used as a protection to 
wrongdoers.—Board of Com’rs. of 
Orleans Levee Dist. vy. Shushan, 2 So. 
2d 35,; 197 Gas1598- 

N.J. Under Practice Act, and par- 
ticularly in view of provision thereof 
for liberal construction, the “proper 
parties’ to an action at law are those 
whose rights are ,involved in the con- 
troversy and are fittingly enforceable 
in one action, subject only to such sub- 
sidiary rules as are essential to jus- 
tice and order in the submission of the 
matters in dispute. 
2:27-24, 2:27-25. : 
2:27-38, - 2:27-245, 2:27-247.—Wood- 
bridge v. De Angelis, 17 A.2d 542, 125 
NJ. TA 579. 

N.C. Where several causes of action 
set out in complaint are not entirely 
distinct and unconnected, and arise out 
of same transactions or series of trans- 
actions, forming one course of dealing, 
all tending to a single end, demurrer 
for misjoinder of parties and causes of 
action will not lie. C.S. § 507.—Griggs 
v. Griggs, 11 S.BH.2d 878, 218 N.C. 574. 

Ohio. Where a number of persons 
have separate and individual claims 
and rights of action against the same 
party, but all such claims arise from 
a common source and represent a like 
interest, the whole matter may be lit- 
igated in a single.action brought by 
all claimants as coplaintiffs, or, in case 
they are numerous, making it imprac- 
ticable to bring them all before the 
court, by one or more of them suing 
for himself or themselves and on be- 
half of the other claimants.—Haggerty 
v. Squire, 28 N.W.2d 554, 137 Ohio St. 
207, reversing 26 N.B.2d 603, 63 Ohio 
App. 300. 

Pa.Com.Pl. Prior to the adoption of 
Rules of Civil Procedure 2226 to 2250, 
12 P.S.Appendix, the joinder of parties 
was governed by the Act of June 25, 
1937, P.L., 2072.—Vedder v. Pennsyl- 
vania R. Co., 54 York 201. 


The word “transaction,” as used in 
the Act. of 1937, P.L., 2072, 12 P.S. § 
159.1, relating to joinder of parties, 
means whatever a person may do out 
of which a’ cause of action may arise; 
and, therefore, the act applies to ac- 
tions of trespass as well as to actions 
of assumpsit.—Vedder yv. Pennsylvania 


R, Co., 54 York 201. 
§ 120 
D.C.1l]. One is not an ‘indispensable 
party” merely because he has a sub- 


stantial interest in the subject matter 
of litigation nor is one an indispensa- 
ble party even though one’s interest in 
the subject matter of the litigation is 
such that his presence as a party is re- 
quired for complete adjudication in 
that suit of all questions related to the 
eave reas v. Adkins, 39 F.Supp. 

The test, in determining whether one 
is an “indispensable party” to a suit, 
is whether the absent person’s interest 
in the subject matter of the litigation 
is such that no decree can be entered 
in the case which will do justice be- 
tween the parties actually before the 
court without injuriously affecting the 
rights of the absent person.—Ford vy. 
Adkins, 39 F.Supp. 472. 

Persons having interest in the sub- 
ject matter of litigation which may 


* a, ae 


\ i \ f 
conveniently be settled therein are 
“proper parties”, those whose presence 
is essential to determination of the en- 
tire controversy are “necessary par- — 
ties” but if the interest of parties may 
be finally adjudicated without affecting 
interests of absent parties, presence of 
proper parties is not indispensable 
whereas “indispensable parties” are 
those having such an interest in the 
subject matter of the controversy that 
final decree between parties before the 
court cannot be made without affecting 
their interests or leaving the contro- 
versy in such situation that its final 
determination may be inequitable.— 
Ford vy. Adkins, 39 F.Supp. 472. 

D.C.Ky, ‘Indispensable parties’ are 
those who not only have an interest 
in the subject-matter of the controver- 
sy, but an interest of such nature that 
a final decree cannot be made without 
either affecting their interest or leav- 
ing the controversy in such a condition 
that its final determination may be 
wholly inconsistent with equity and 
good conscience.—Charleston Nat. Bank 
of Charleston, W. Va., v. Oberreich, 34 
F.Supp. 329. 

Cal. Under common law, joinder of 
plaintiffs was compulsory where the 
parties under substantive law were pos- 
sessed, of joint rights——Bank of Cali- 
fornia Nat. Ass’n v. Superior Court in 
and for City and County of San Fran- 
cisco, 106 P.2d 879, prior opinion 100 
P.2d 1110. 

Although ‘‘necessary parties’? are s0 
interested in the controversy that they 
should normally be made parties in 
order to enable the court to do com- 
plete justice, if their interests are sep- 
arable from the rest and particularly 
where their presence cannot be ob- 
tained, they are not “indispensable 
parties’ who are those without whom 
the court cannot proceed. Code Civ. 
Proce. § 389.—Bank of California Nat. 
Ass’n vy. Superior Court in and for City 
and County of San Francisco, 106 P.2d 
879, prior opinion 100 P.2d 1110. 

Where a number of persons have un- 
determined interests in the same prop- 
erty, or in a particular trust fund, and 
one of them seeks to recover the whole, 
to fix his share, or to recover a portion 
claimed by him, the other persons with 
similar interests. are “indispensable 
parties” to the suit. Code Civ.Proc. § 
389.—Bank of California Nat. Ass’n v. 
Superior Court in and for City and 
County of San Francisco, 106 P.2d 879, 
prior opinion 100 P.2d 1110. © 

Where plaintiff seeks some type of 
affirmative relief which, if granted, 
would injure or affect the interests of 
a third person not joined, the third 
person is an “indispensable party.” 
Code Civ.Proe. § 389.—Bank of Califor- 
nia Nat. Ass’n v. Superior Court in and 
for City and County of San Francisco, 
ie anand 879, prior opinion 100 P.2d 
_ Persons who are interested in an ac- 
tion in sense that they might possibly 
be affected by the decision, or whose 
interests in subject-matter are such 
that it cannot be finally and complete- 
ly settled without them, but whose in- 
terests are so separable that a decree 
may be rendered between parties before 
the court without affecting those not 
before the court may be “necessary 
parties” to complete settlement of the 
entire controversy but are not “indis- 
pensable parties” required to be before 
the court in order for the court to ren- 
der a valid judgment. Code Civ.Proc. 
§ 389.—Bank of California Nat. Ass’n 
v. Superior Court in and for City and 
County of San Francisco, 106 P.2d 879, 
prior opinion 100 P.2d 1110. 

Necessary parties should normally be 
joined in an action and the court will 
usually require them to be joined in 
order to carry out policy of complete 
determination and avoidance of multi- 
plicity of suits, but the rule being one 
of equity is limited by considerations 
of fairness, convenience and practica- 
bility, and if it is impossible to find the 
necessary parties or impracticable to 
bring them in, the action may proceed 
as to those who are present. Code Civ. 
Proc. § 389.—Bank of California Nat. 
Ass’n vy. Superior Court in and for City 


~ 
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“and County of Sa 
_ 879, prior opinion 100 P.2d 111 
_ Neb. “Indispensable parties” to a 
‘suit are those who not only have an 
interest in the subject matter of the 
controversy, but who also have an 
interest of such a nature that a final 
decree cannot be made without affecting 
their interests, or leaving the contro- 
versy in such a condition that its final 
determination may be wholly incon- 
sistent with equity and good conscience. 
—Local Union No. B843 of the Inter- 
national Brotherhood of Electrical 
Workers vy. Western Public Service Co., 
ZIS Nis D'S Je 
_ Pa.Super. An ‘indispensable party” 
is one who has such an interest that 
a final decree cannot be made without 
affecting it or leaving the controversy 
in such condition that the final deter- 
mination may be wholly inconsistent 
with equity and good conscience.—Gor- 
don v. Tomei, 19 A.2d 588, 144 Pa. 
Super. 449. 

Tex.Civ.App. “Necessary parties” to 
a suit are such persons as have or claim 
a direct interest in the object and sub- 
ject matter of the suit, and whose in- 
terests will necessarily be affected by 
any judgment that may be rendered 
therein, and such persons are not only 
proper parties but necessary and in- 
dispensable parties, plaintiff or defend- 
ant.—Thomason y. Veal, 144 S.W.2d 
361, error granted. 

Tex.Civ.App. A general rule of 
equity pleading is that all persons 
who are materially interested in the 
event of suit or in the subject matter, 
however numerous, should be made par- 
ties either as plaintiffs or defendants. 
—Kimbrough y. State, 144 S.W.2d 401. 

Tex.Civ.App. A ‘necessary party” is 
one who is so vitally interested in the 
subject matter of the litigation that a 
valid decree cannot be entered without 
his presence as a party and in applying 
the rule to defendants, the test is 
not whether the plaintiff could obtain 

any relief without the joinder of both 
defendants, but whether he could obtain 
the complete relief sought without their 
joinder. Vernon’s Ann.Civ.St. art. 1995, 
subds. 5, 29a.—Biggs v. Southland Life 
Ins, Co., 150 S.W.2d 149. 
§ 121 
Tex.Civ.App. Requirement that all 
holders of a joint contractual right be 
parties to an action for its enforcement 
is for the benefit of the obligor so that 
the extent and content of obligation 
may be established in one action.—Gen- 
eral Exchange Ins. Corporation v. Ap- 
pling, 144 S.W.2d 699. 


n Francisco 


§ 126 

N.Y.Sup. The general rule in equity 
is that all persons interested in subject- 
matter of action should be joined as 
parties in order to prevent multiplicity 
of suits and secure final determination 
of their rights.—Drivas v. Lekas, 23 N. 
Y.S.2d 1015, affirmed 23 N.Y.S.2d 1018, 
260 App.Div. 865. 

Pa.Com.Pl. Under the Act of 1937, 
PAG 20 (een Lae ss. a $) 1591 et sed,, ,re= 
Jating to joinder of parties, in an ac- 
tion to recover damages resulting from 
the collision of a truck with a railroad 
train, it was proper to join as parties 
plaintiff the owner of the truck and the 
administrator of the driver, who was 
killed in the collision—Vedder  v. 
Pennsylvania R. Co.. 54 York 201. 

§ 138 

Cal.App. The statute providing that 
any person may be made a defendant 
who claims an interest in the contro- 
versy adverse to plaintiff, or who is a 
necessary party to complete determin- 
ation of question involved therein, au- 
thorizes inclusion of nothing but per- 
sons as defendants. Code Civ.Proc. § 
379.—Tanner v. Best’s Estate, 104 P.2d 
1084. 

Iil.App. “Parties”, in the larger legal 
sense, are all persons having a right to 
control proceedings, to make defense, 
to adduce and cross-examine witnesses, 
and to appeal from the decision, if any 
appeal lies—Webb v. Willett Co., 33 
N.H.2d 636, 309 Ill.App. 504. 

Ky. A controversy, in order to be 
judicially determined, must exist be- 
tween the parties having a direct in- 

- terest in the subject matter of the con- 


; 196 P.2a | troversy.—Miles oy 
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Lee, 143 S.W.2d 
43, 284 Ky. 39... 


Minn. One appearing as actor in a 
litigation or proceeding and claiming 
or asserting an interest in subject mat- 
ter thereof is a “party” thereto, though 
he files no written pleading.—State v. 
Rock Island Motor Transit Co., 295 N. 
Niele. 

N.J.Orph, A “plaintiff” is a person 
asking any relief by any form of pro- 
ceeding and the term ‘defendants’ in- 
cludes any other party as distinguished 
from the plaintiff or complaining par- 
ties and means anyone who is a neces- 
sary party to a complete determination 
of the action.—In re Cool’s Estate, 18 
A.2d 714, 19 N.J.Mise, 236. 

N.M. With reference to judicial pro- 
ceedings, word “party” generally means 
one of two opposing litigants, he or 
they by or against whom a suit is 
brought, and such word is a technical 
word of precise meaning unless it is 
apparent that the word is used in 
a more popular sense.—State ex rel. 
ain v. Chavez, 113 P.2d 179, 45 N. 


Pa,Com.Pl. It seems that Pa.R.C.P. 
2002, 12 P.S. Appendix, providing that 
all actions shall be prosecuted by and 
in the name of the real party in inter- 
est, does not apply to parties defend- 
ant.—Majors v. Lucaric, 40 D. & C. 317. 


§ 139 
Ind. The statute permitting actions 
by and against persons as representa- 
tives of a numerous body announces 
an equitable rule, and is applicable to 
actions in law as well as in equity. 


Burns’ Ann.St. § 2-220—Board of 
Com’rs of Vanderburgh County v. 
Sanders, 30 N.H.2d 713, 131 A.L.R. 
1048. 

Iowa. In suit against trade union 


for mandamus to compel reinstatement 
of suspended members and for dam- 
ages tor wrongful suspension, the 
union, both parent and local though 
not suable by name alone, was proper- 
ly sued where three officers were 
named as defendants officially and in- 
dividually as representatives of the 
entire membership. Code 1939, § 
10974.—Nissen y. International Broth- 
erhood of Teamsters, Chauffeurs, Sta- 
blemen & Helpers of America, 295 N.W. 
858 


Okl. The statute providing that when 
question is one of common or general 
interest of many persons or when the 
parties are very numerous, and it may 
be impracticable to bring them all 
before the court, one or more may sue 
or defend for the benefit of all, is an 
enactment of the rule that obtained in 
equity prior to the adoption of the 
Code, and is similar to the Rule of 
Civil Procedure for Federal Courts deal- 
ing with class actions. 12 Okl.St.Ann. 


233; Federal Rules of Civil Proce- 
dure, rule 23, 28 U.S.C.A. following 
section 723c.—State ex rel. Tharel vy. 


Board of Com’rs of Creek County, 107 
P.2d 542. 

The purpose of the statute providing 
that when the question is one of com- 
mon or general interest of many per- 
sons, or when the parties are very 
numerous, and it may be impracticable 
to bring them all before the court, one 
or more may sue or defend for the 
benefit of all, is to prevent a multi- 
plicity of suits, and it is a means of 
enabling many persons to have their 
rights determined without their actual 
appearance in court as litigants. 12 
Okl1.St:Ann, § 233.—State ex rel. Tharel 


-v. Board of Coin’rs of Creek County, 


107 P.2d 542. 

The ‘virtual representation” doc- 
trine, which is authorized by the stat- 
ute providing that when the question 
is one of common or general interest 
of many persons, or when the parties 
are very numerous, and it may be im- 
practicable to bring them all before 
the court, one or more may sue or de- 
fend for the benefit of all, rests on con- 
siderations of necessity and paramount 
convenience, and is for the purpose of 
preventing a failure of justice. 12 
Ok).St.Ann. § 233.—State ex rel. Tharel 
v. Board of Com’rs of Creek County, 
107 P.2d 542. 

Where delinquent taxpayers secured 


a reduction of their taxes under a we 
statute thereafter adjudicated unconsti- 
tutional, a class action was properly 

brought against three of such taxpay- — 
ers, because of the number of delin- — 
quent taxpayers, the similarity of their 
situation, and their common _ interest — 

in the questions involved and in the ~ 
result of the action. 12 OklSt.Ann, § _ 
233; 68 OklSt.Ann. §§ 184a to 184¢c— | 
State ex rel. Tharel v. Board of Com’rs — 
of Creek County, 107’ P.2d 542.5) 5 7 = 


§ 141 has 

D.C.11l. Persons having interest in 
the subject matter of litigation which 
may conveniently be settled therein are 
“proper parties’, those whose presence 
is essential to determination of the en- 
tire controversy are ‘‘necessary parties” — 
but if the interest of parties may be 
finally adjudicated without affecting 
interests of absent parties, presence of — 
proper parties is not indispensable _ 
whereas ‘indispensable parties” are 
those having such an interest in the 
subject matter of the controversy that 
final decree between parties before the — 
court cannot be made without affecting 
their interests or leaving the contro- ~~ 
versy in such situation that its final 
determination may be inequitable— — 
Ford v. Adkins, 39 F.Supp. 472. , 

D.C.S.C. In a civil action, a plaintiff 
who has in fact a reasonable basis for 
so doing may set forth and maintain in 
one cause of action as against two or — 
more defendants, jointly or concurrent- 
ly liable, his claim for damages as 
against all, and no defendant may say ~ 
that an action which plaintiff has elect- 
ed to make joint should be separable, — 
nor can a defendant deprive plaintiff 
of his right to prosecute his own action _ 
to a final determination in his own 
way.—Good y. Hartford Accident & In- 
demnity Co., 39 F.Supp. 475. } 

Ga. In action in equity against de- 
cedent’s sole heir to reform a deed exe- 
cuted by deeedent and to recover pos- — vA 
session and damages in the nature of — : 


a 


“wire 


mesne profits from the heir’s tenant in 
possession and to cancel security deeds — 
executed by the heir to third per- ~— 
sons, the element of the need for ref- | 
ormation of the deed constituted a ~ 
of the "9 


common nexus in which all 

parties were interested, authorizing 
joinder of all the parties. Code, §§ ~— 
37-105, 37-106.—Mims y. Lifsey, 15 S. 


H.2d 440. ; ; 
La. The exception of misjoinder is 
“dilatory” in character and must be ~~ 
determined on the face of the petition, 
and test is whether the petition shows i, 
that the parties, plaintiffs or defend- 4 
ants, have a common interest in the 
subject matter of the suit.—Board of “ 
Com’rs of Orleans Levee Dist. v! Shus- | 
han, 2 So.2d 35, 197 La. 598. ‘ 
It is not important for the purpose — 
of disposing of exceptions of mis- 
joinder that name of the action be ; 
designated.—_Board of Com’rs of Or- f 
leans Levee Dist. v. Shushan, 2 So.2d 
35,2197 “La 598. at) 

The procedure provided by law for — 
the redress of wrongs should not be 
so restricted as respects misjoinder of — 
parties as to be used as a protection 
to wrongdoers.—Board of Com’rs of 
Orleans Levee Dist. vy. Shushan, 2 So. 
2d 35, 197 La, 598. 

The law abhors a multiplicity of ac- 
tions and favors the institution of 
suits against all defendants who may 
be liable for the same original cause 
and who may have an interest to re- 
sist plaintiff's demands.—Board of 
Com’rs of Orleans Levee Dist. v. Shus- 
han, 2.S0.2d 35, 197 La. 598. 


§ 146 

N.C. One whose negligent operation 
of automobile proximately caused in- 
jury to another and physician negli- 
gently failing to discover injured per- 
son’s condition and furnish proper 
treatment thereof were not “joint tort- 
feasors”’, so that joinder of physician 
as party defendant in action against 
injured person by such operator for 
injuries sustained by plaintiff in same 
accident was not permissible for pur- 
pose of enabling plaintiff to obtain 
contribution or partial exoneration, 
Code 1939, §§ 456, 457, 460, 602, 618. 


Borg. 1e6 

_ —Bost v. Metcalfe, 14 S.H.2d 648, 219 
EMCO? 80 Tssisit 

A plaintiff may join as defendants 
in one complaint several joint tort- 
feasors whose related and concurring 
acts united in producing single or 
common result on which action is 
- based.—Bost v. Metcalfe, 14 S.H.2d 648, 
SUDEANK Olan 5 
; An action cannot be maintained 
against two or more defendants for 
distinct torts, committed by different 
defendants independently of and not 
in connection with each other, though 
consequences of tort committed by one 
defendant united with consequences of 
tort committed by other defendant, as 
one defendant cannot be made liable 
for consequences of other defendant’s 
tort.—Bost v. Metcalfe, 14 S.H.2d 648, 
pee N.C. S60//. 


Z § 148 
NJ. Under Practice Act, and par- 
ticularly in view of provision thereof 
for liberal construction, the ‘proper 
parties” to an action at law are those 

ose rights are involved in the con- 
troversy and are. fittingly enforceable 
in one action, subject only to, such sub- 


in disnute. N.J.S.A. 2:27-2, 
4 te 2227-25... 2527428.+, 2227-31, 
7-838, 2:27-245,. 2:27-247.—Wood- 


‘bridge v. De Angelis, 17 A.2d 542, 125 
NJ.L. 579. 


N.C. Where several causes of action 
et out in complaint are not entirely 
distinct and unconnected, and arise out 
of same transactions or series of trans- 
actions, forming one course of dealing, 
all tending to a single end, demurrer 
; * misjoinder of parties and causes 
of action will not lie. C.S. § 507.— 
# bree v. Griggs, 11 S.B.2d 878, 218-N. 
( a 


nCs \ 

Pa.Com.Pl. Even under the Pennsyl- 
vania Rules of Civil Procedure, 12 P-.S. 
_ Appendix, it is not proper to aver or 

- disclose at trial that the defendant in 
an action to recover damages arising 
from an automobile collision is insured, 
or to join his insurance carrier as a 
party defendant.—Majors v. Lucaric, 40 
Daa Sky. 

__ Pa.Com.Pl. Prior to the adoption of 

Rules of Civil Procedure 2226 to 2250, 
12 P.S.Appendix, the joinder of parties 
was governed by the Act of June 25, 
» 1937, P.L., 2072, 12 P.S, § 159.1 et seq. 
_--Vedder vy. Pennsylvania R. Co., 

& eYork 201, 

The word ‘transaction,’ as used in 
Sethe Act of 19387, P.L., 2072, 12° PS. § 

159.1, relating to joinder of parties, 

ineans whatever a person may do out 
of which a cause of action may arise; 

‘and, therefore, the act applies to ac- 
tions of trespass as well as to actions 
of assumpsit.—Vedder vy, Pennsylvania 
R. Co., 54 York 201. 


§ 156 

Tex.Civ.App. In petroleum geologist’s 
suit against oil company on oral con- 
tract for delivery to plaintiff of speci- 
fied portion of defendant’s share of oil 
produced and marketed from certain 
lease, in which it had working interest, 
until plaintiff received stated sum per 
acre as compensation for his services, 
lessee and another oil company, each of 
which contributed additional tracts, to 
which contract provided that plaintiff’s 
interest should extend, were not ‘‘neces- 
sary parties,” in absence of assertion 
of any claim by plaintiff to anything 
belonging to such companies though he 
took his interest subject to every right 
of theirs of which he had notice.— 
Texas Conservative Oil Co. v. Jolly, 
149 S.W.2d 265. 


$3 
a ae. 


se 


§ 167 
D.C.11. One is not an “indispensa- 
ble party” merely because he has a 


substantial interest in the subject mat- 
ter of litigation nor is one an _ in- 
ay dispensable party even though one’s 
interest in the subject matter of the 
litigation is such that his presence as 
: a perey is required for complete ad- 
‘ judication in that suit of all questions 
related to the litigation.—Ford vy. Ad- 
kins, 39 F.Supp. 472. 

The test, in determining whether 
one is an “indispensable party” to a 


«\ ot 
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suit, is whether the absent. person’s 
interest in the subject matter of the 
litigation is such that no decree can 
be entered in the case which will do 
justice-between the parties actually be- 
fore the court without injuriously af- 
fecting the rights of the absent per- 
son.—Forg v. Adkins, 39 F.Supp. 472. 
Persons having interest in the sub- 
ject matter of litigation which may 
conveniently be settled therein are 
“proper parties’, those whose pres- 
ence is essential to determination of 
the entire controversy are “necessary 
parties” but if the interest of parties 
may be finally adjudicated without af- 
fecting interests of absent parties, 
presence of proper parties is not in- 
dispensable whereas “indispensable 
parties” are those having such an in- 
terest in the subject matter of the con- 
troversy that final decree between par- 
ties before the court cannot be made 
without affecting their interests or 
leaving the controversy in such situa- 
tion that its final determination may 
be inequitable-—Ford v, Adkins, 39 F. 


D.C.Ky. “Indispensable parties’? are 
those who not only have an interest in 
the subject-matter of the controversy, 
but an interest of such nature that a 
final decree cannot be made without 
either affecting their interest or leav- 
ing the controversy in such a condition 
that its final determination may be 
wholly inconsistent with equity and 
good conscience.—Charleston Nat. Bank 
of Charleston, W. Va., v. Oberreich, 34 
F.Supp. 329. 

D.C.Mich. The main attribute of a 
‘Joint liability”, as distinguished from 
a “several liability’ or a “joint and 
several liability’, is the right of one 
joint obligor to insist that his co- 
obligor be joined as a_ codefendant 
with him, that is, that they be sued 
jointly —Schram y. Perkins, 38 F. 
Supp. 404. 

Cal. Where plaintiff seeks some type 
of affirmative relief which, if granted, 
would injure or affect the interests of 
a third person not joined, the third 
person is an “indispensable party.” 
Code Civ.Proe. § 389.—Bank of Cali- 
fornia Nat. Ass’n vy. Superior Court in 
and for City and County of San Fran- 
cisco, 106 P.2d 879, prior opinion 100 
P.2d 1110. 

Cal. Although ‘necessary parties’ 
are so interested in the controversy that 
they should normally be made parties 
in order to enable the court to do eom- 
plete justice, if their interests are sep- 
arable from the rest and particularly 
where their presence cannot be ob- 
tained, they are not ‘‘indispensable par- 
ties’ who are those without whom the 
court cannot proceed. Code Civy.Proc. § 
389.—Bank of California Nat. Ass’n vy. 
Superior Court in and for City and 
County of San Francisco, 106 P.2d 879, 
prior opinion 100 P.2d 1110. 


Persons who are interested in an ac- 
tion in sense that they might possibly 
be affected by the decision, or whose 
interests in subject-matter are such 
that it cannot be finally and complete- 
ly settled without them, but whose in- 
terests are so separable that a decree 
may be rendered between parties be- 
fore the court ‘without affecting those 
not before the court may be “necessary 
parties’ to complete settlement of the 
entire controversy but are not “‘indig- 
pensable parties” required to be before 
the court in order for the court to 
render a valid judgment. Code-Ciy. 
Proc. § 389.—Bank of California Nat. 
Ass’n_ y. Superior Court in and for City 
and County of San Francisco, 106 P. 
2d 879, prior opinion 100 P.2d 1110. 

Necessary parties should normally be 
joined in an action and the court will 
usually require them to be joined in 
order to carry out policy of complete 
determination and avoidance of multi- 
plicity of suits, but the rule being one 
of equity is limited by considerations 
of fairness, convenience and practicabil- 
ity, and if it is impossible to find the 
necessary parties or impracticable to 
bring them in, the action may proceed 
as to those who are present. Code Ciy. 
Proc. § 389.—Bank of California Nat. 
Ass’n v. Superior Court in and for 


pe tang 
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Mo. A person who has an interest in 
the subject matter in litigation of such 
a direct and immediate character that 
it would be legally affected by a judg- 
ment rendered in the case is a “neces- 
sary party” defendant as is also a per- 
son who has a right to litigate over 
again in a new proceeding the same 
questions involved in the case.—School 
Dist. No. 24 of St. Louis County vy. 
Neaf, 148 S.W.2d 554. 

Mont. The substitution of parties 
or the enlargement of parties to an 
action may not be made as a matter 
of course, and leave of court thereto 
must be obtained, but only after no- 
tice given to the parties affected.—State 
ex~ rel. Bedord v. District Court of 
Ninth Judicial Dist. in and for Glacier 
County, 114 P.2d 265. 


Neb. “Indispensable parties” to a 
suit are those who not only have an 
interest in the subject matter of the 
eontroversy, but who also have an in- 
terest of such a nature that a final 
decree cannot be made without affecting 
their interests, or leaving the contro- 
versy in such a condition that its final 
determination may be wholly incon- 
sisent with equity and good conscience. 
—Local Union No. B843 of the Inter- 
national Brotherhood of Electrical 
Workers v. Western Public Service Co., 
299 N.W. 581. 

N.Y¥.Sup. The general rule in equity 
is that all persons interested in sub- 
ject-matter of action should be joined 
as parties in order to prevent multiplic- 
ity of suits and secure final determina- 
tion of their rights.—Drivas v. Lekas, 
23 N.Y.S.2d 1015, affirmed 23 °N.Y.S.2d 
1018, 260 App.Div. 865. ; 

Pa.Super. An “indispensable party” 
is one who has such an interest that a 
final decree cannot be made without af- 
fecting it or leaving the controversy in 
such condition that the final determina- 
tion may be wholly inconsistent with 
equity and good conscience.—Gordon v. 
Tomei, 19 A.2d 588, 144 Pa.Super. 449. 

Tex.Civ.App. In determining wheth- 
er parties to unitized oil and gas lease 
were necessary parties in action seek- 
ing cancellation of trustee’s deed and 
of the lease, it was immaterial whether 
the suit was denominated an action of 
trespass to try title or an equitable 
suit for cancellation.—Thomason _ y. 
Veal, 144 S.W.2d 361, error granted. 

“Necessary parties” to a suit are such 
persons as have or claim a direct in- 
terest in the object and subject matter 
of the suit, and whose interests will 
necessarily be affected by any judgment 
that may be rendered therein, and such 
persons are not only proper parties but 
necessary and indispensable parties, 
plaintiff or defendant.—Thomason vy. 
Veal, 144 S.W.2d 361, error granted. 

Tex.Civ.App. <A general rule of equi- 
ty pleading is that all persons who are 
materially interested in the event of 
suit or in the subject matter, however 
numerous, should be made parties ei- 
ther as plaintiffs or defendants.—Kim- 
brough vy. State, 144 S.W.2d 401. 

Tex.Civ.App. <A ‘necessary party” is 
one who is so vitally interested in the 
subject matter of the litigation that a 
valid decree cannot be entered without 
his presence as a party and in applying 
the rule to defendants, the test is not 
whether the plaintiff could obtain any 
relief without the joinder of both de- 
fendants, but whether he could obtain 
the complete relief sought without their 
joinder. Vernon’s Ann.Civ.St. art. 1995, 
subds. 5, 29a.—Biggs v. Southland Life 
Ins. Co., 150 S.W.2d 149. 

§ 183 

Cal. In wrongtul death action, com- 
plaint alleging that two named chil- 
dren of the decedent were of age of 
majority and did not join the plain- 
tiffs and were therefore named as de- 
fendants did not strictly comply with 


tatute, b he “eneee a enn peoerd 
could not object because as to them it 
was sufficient that the heirs were made 
parties to the action, in some capacity, 
so that their rights might be deter- 
Mined in it. Code Civ.Proc. §§ 377 
382.—_Watkins v. Nutting, 110 P. 2d 
384, prior OP ake. P.2d 413. 
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Mont. Parties not already in a case 
may, if their interests may be affected 
by the litigation, on their motion, come 
in by complaint in intervention and be 
made parties to the action, Rey.Codes 
1935, § 9088.—State ex rel. Bedord v. 
District Court of Ninth Judicial Dist. 
in and for Glacier County, 114 P.2d 

‘ N.M. The right to “intervene” is 
given out of consideration of conven- 
ience to the intervener and other par- 
ties litigant, and not because any sub- 
stantial right would otherwise be lost 
to intervener, and the right is consist- 
ent with the policy of the law to af- 
ford speedy trials of all legally relat- 
ed issues and to end litigation. Comp, 
St.1929, §§ 105-1501 to 105-1503.—State 
ex rel. Lebeck vy. Chavez, 113 P.2d 179. 
45 N.M. 161. 

The right to intervene in suit to 
foreclose paving assessments would be 
determined under’ general equitable 
‘principles, and intervention statute 
would be relied upon as a guide mere- 
ly and not as controlling, in view of 
rule that intervention statute does not 
apply to equitable proceedings. Comp. 
St.1929, §§ 105-1501, 105-1502.—State 
ex rel. Lebeck v. Chavez, 113 P.2d 179. 
45 N.M. 161. 

§ 190 


D.C.Tex. “Intervention” is the ad- 
mission by leave of court of a person 
not an original party into the proceed- 
ing by. which such person becomes a 
“party” thereto for the protection of 
some right or interest alleged by him 
to be affected by the proceeding.—In 
re Willacy County Water Control & 
Wenca ean Dist. No. 1, 36 F.Supp. 


Miss. Intervention is an ‘“interlocu- 
tory proceeding” dependent upon and 
subsidiary to the case between the 
original parties, and, where the decree 
as between the original parties is one 
of final dismissal, no money is in court, 
no property is in the hands of the 
court for disposal or distribution, and 
the decree does not act on any prop- 
erty or its title or possession, the 
intervention goes out with the orig- 
inal suit.—Shuptrine v. Natalbany 
Lumber Co., 198 So. 24. 


Pa.Super. An application for inter- 
vention may be refused if the petition- 
er has unduly delayed in making ap- 
plication for intervention, or the inter- 
vention will unduly delay, embarrass, 
or prejudice the trial or the adjudica- 
tion of the rights of the parties. Pa. 
R.C.P.No0.2329(3), 12 P.S. Appendix.— 
Petition of Butler County Com’rs, 15 
A.2d 504, 141 Pa.Super. 597. 


Pa.Com.Pl. The principles governing 
intervention are as follows: Interven- 
tion is a proceeding by which one not 
originally made a party to an action or 
suit is permitted, on his own applica- 
tion, to appear therein, and join one of 
the original parties in maintaining his 
cause of action or defense, or to assert 
some cause of action in favor of the 
intervener against some or all of the 
parties to the proceeding as originally 
instituted.—Coleman vy. Gilpin, 27 
North. 296. 


In intervention a new party comes in- 
to a litigation already pending for the 
purpose of assisting the one or the 
other of the original parties, or of -act- 
ing in hostility to both—Coleman vy. 
Gilpin, 27 North. 296. 


No general right to intervene in ac- 
tions at law is conferred by the Penn- 
sylvania Statutes, but the right is se- 
eured by various statutes relative to 
particular actions and _ proceedings.— 
Coleman v, Gilpin, 27 North. 296. 


A defendant comes into court under 
compulsion, but the plaintiff must come 
voluntarily. ~“Ihere is no process known 
to the law by which one man can com- 


x PARTIES 


sal another to sue ‘him.—Coleman ve 


ilpin, 27 North. haat 
1 


N.Y.Sup. Third artis on their own 
application cannot intervene in ac- 
tions where the plaintiff seeks only 
a money judgment. Civil Practice Act, 
§ 193, subds. 1, 2.—Colburn y. Geneva 
Nursery Co., 29 ates it 892. 
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§ 1 

Pa.Com.Pl. Under a liberal  con- 
struction of the Act of April 4, 1929, 
Petar Oh 2 PiSite rane allowing coun- 
terclaims in actions of trespass, and 
of the Act of June 25, 1937, P.L. 2072, 
12) P.S. $159.1 “et. seq., permitting all 
parties with a common cause of action 
to join as plaintiffs in one single ac- 
tion, a person not named as defendant 
in an action of trespass to recover 
damages arising from an automobile 
accident, and not claiming to be con- 
nected in any way with the operation 
of the ear causing the damage com- 
plained of, but who was a passenger 
therein, may intervene as a party de- 
fendant merely for the purpose of 
pleading a counterclaim, against the 
plaintiff for damages alleged to have 
been sustained by such passenger.— 
Edwards v. Wilson, 3 Monroe L.R. 105. 

Pa.Com.Pl. Where a husband and 
wife as plaintiffs institute a suit 
against the defendant, the wife of the 
defendant who is not charged with any 
negligence but who alleges she sus- 
tained injuries in the automobile ac- 
cident due to the negligence of the hus- 
band plaintiff in the operation of his 
automobile is not entitled to intervene 
as a party defendant.—Coleman y, Gil- 
pin, 27 North. 296. 

In such case she is relegated to the 
Act of Assembly approved May, 8, 1895, 
P.L. 54, 12 B.S. 2§§ 1621- 1634, —Cole- 
man v. Gilpin, 27 North. 296. 


§ 194 

Ark. Where husband and wife en- 
tered into written separation agree- 
ment in which wife settled her claim 
for alimony for $75 and husband and 
wife thereafter joined in a deed con- 
veying land to their son, after which 
wife secured a divorce on ground of 
desertion but did not ask for alimony 
or for property, in suit instituted nine 
years after divorce by husband against 
son to cancel deed, wife could not in- 
tervene and assert right to one-third 
of lands owned by the husband at the 
time the wife obtained divorce, since 
wife’s remedy, if any, was to have di- 
vorce decree modified by court which 
Ai a it.—Bell v. Bell, 145 S.W.2d 


Ind.App. In action for damages to 
truck, conditional vendor of the truck 
was entitled to intervene and file cross- 
complaint to recover balance due under 
conditional sale contract after payment 
of expenses of repossession and _ sale 
of the truck.—Universal Credit Co, v. 


Collier, 31 N.E.2d 646. 
Mo. App. Under statute providing 
that parties necessary to settlement 


of controversy may be made defend- 
ants, a party may not intervene in 
an action as defendant unless he has 
a direct interest in the result of the 
action, is a party to the contract in- 
volved, and seeks affirmative relief 
against plaintiff. Mo.St.Ann. § 701, p. 
910.—MecNellis v. Kansas City, 143 S. 
W.2d 477. 

N.M. The interest of person seeking 
to become a party by intervention 
must be direct and substantial, and 
not merely indirect, inconsequential, 
or contingent. Comp.St.1929, §§ 105- 
1501 to 105-1503.—State ex rel. Lebeck 
v. Chavez, 113 P.2d 179, 45 N.M. 161. 

N.Y.Sup. Where husband and wife 
transferred all capital stock of cor- 
poration to creditor which relinquished 
a note given by the husband and wife 
for initial purchase of stock and there- 
after the wife brought an action on a 
note against the corporation, assets 
of which were transferred to the credi- 
tor, creditor would be allowed to par- 
ticipate in defense of action since as 
transferee of assets of corporation it 
had an interest in subject of action 
which was direct, in that the corpora- 
tion’s assets in hands of creditor were 


Be gmt : 
trust funds for payment of all debts — 


and demands against dissolved cor- stg 
poration. Civil Practice Act, § 193, — 


subd. 3; Stock Corporation Law, aha 
105, subd. 8.—Colburn v. Geneva Nur- iy 
sery Co., 29 N.Y.S.2d 892. Bate 

N.Y.Mun.Ct. A third party is noten- 
titled to intervene under 


the’ Civile 
Practice Act, unless he shows that he AEs 
has an interest in the subject of He? 
action, or in realty, the title to whi rhe 
may be affected by the judgment, or in 
realty for injury to which the Comal as 
plaint demands relief, but, if a third — Sis 
person shows such an interest, it) is, 
mandatory on the court to order that — 


he be brought in as defendant. Civil | Re 
Practice eee § 193, subd, 3 Blocks ey 
Drug Co. v. S. jPidelity & Guaranty — a 
Co., 24 N.Y. 9? 2d 3 


In action Renner surety to recover. a 
sum of money on undertakings given as” hh 
security on the issuance of a warrant ~ 
of attachment against the property of 
the plaintiff, those who had been plain 
tiffs in the action in which the warran’ 
of attachment was issued did not show 
such an interest in the subject of th 
action as to entitle them to be brought 
in as defendants under the Civil Prac- — 
tice Act, since, though they might be. 4 
interested in the “result” 0 
they were not interested in the “sub. 4 
ject” of the action; it being imma- — 
terial that defendant consented to mo- 
tion to intervene. Civil Practice Act, Jo 
193, subd. 3.—Block. Drug Co. v. U. S. — 
Fidelity & Guaranty Co., 24 N.Y.S.2d/_ 


N.C. In action against consignee and _ 
surety for goods delivered to the con- 
signee under consignment agreemen' 
and not accounted for, wherein the 
consignor alleged fraud on part of the ; 
consignee upon whom no service was 
fai, after entry of default Ube 
na 


et 
alleged against him. C.S. §§ 595, 596, 
—Chozen Confections v. Johnson, i Se AN 
BH.2d 472, 218 N.C. 500. RG 
§ 202 hn 

Miss. In action to recover alleged 
balance due on a road contract, 
judgment creditor of the complainant 
was not entitled to intervene by peti 
tion praying that, if complainant TSN) 
covered anything, a sufficient sum © 
should be set aside in the decree to 
satisfy creditor’s judgment, where no 
money had _ been deposited in court, 
no agent of the court had taken any 
property in hand for disposition by the | 
court, and no property in which ea 
ment creditor had any immediate in-_ 
terest was so involved that it would be 
jeopardized or that its title would be 
beclouded by any decree made in the — 
original suit.—Shuptrine v. Natalbany 
Lumber Co., 198 So. oe 


rents collected. by 
assignment of rents to assignor of 
trustee under declaration of trust of 
prnise® from which rents were col-_ 
lected, provided plaintiff would release. 
all claims to such rents, trustee was 
entitled to intervene in plaintiff’s ac- 
tion to recover the rents collected.— 
Shulsky v. Titie Guarantee & Trust ’ 
Co., 23 N.Y.S.2d 827, affirmed 23 N.Y.S. 
2d 844, 260 App.Diy. 868. 
§ 206 
Mo.App. Under statute providing 
that parties necessary to settlement of 
controversy may be made defendants, 
a party may not intervene in an ac- 
tion as defendant unless he has a di- 
rect interest in the result of the ac- 
tion, is a party to the contract in- 
volved, and _ seeks affirmative relief 
against plaintiff. Mo.St.Ann. § 701, p. 
910.—MeNellis v. Kansas City, 143 S. 
W.2d 477. 
211 


Fla, A aitkee holding amount of 
assessments on realty for purpose of 
taxation, as excessive and discrimina- 
tory, in action by taxpayers, was a 
“final decree”. so as to preclude inter- 
vention thereafter under statute in that 
action by one seeking to recover a — 
reasonable attorney’s fee for services ‘ 

f 


og ait 

_ rendered in connection with the realty, 

and incurred under statute. Acts 1937, 
bec. 183683") Acts. 1931, ¢,. 14658, 8.9); 
Comp.Gen.Laws 1927, § 1038—VFirst 

- Nat, Bank of Tampa vy. Culbreath, 198 
esos 199. 

The statute providing that anyone 
- claiming an interest in litigation may 
“at any time” be permitted to assert 
his right by intervention, “but the 
intervention shall be in subordination 
to, and in recognition of, the propriety 
of the main proceeding”, unless other- 
wise ordered by the court in its dis- 

cretion, does not authorize a chancel- 

lor, in_ the exercise of discretion to 

allow intervention after entry of a 

' final decree. § 


after entry of a decree—Lenhart vy. 
» Miller, 31 N.H.2d 781, 375 Ill. 346. 
-_-N.M. Where purchaser of lots knew 
that predecessors in title were in de- 
fault in their answer to sait to fore- 
close paving liens, and purchaser did 
not attempt, to intervene for many 
months, refusal to permit further un- 
necessary delay on part of the pur- 
chaser when purchaser sought to in- 
tervene or be substituted as party 
; when the cause came on for hearing 
was not an abuse of discretion. Comp. 
~$t.1929, § 105-1502.—State ex rel. Le- 
: Det y. Chavez, 113 P.2d 179, 45 N.M. 
oh . y 
The right to intervene is not ab- 
solute, but is conditioned as to time, 
and must not delay the trial, and the 
proceeding to intervene is collateral to 
the main case. Comp.St.1929, §§ 105- 
1501 to 105-1503.—State ex rel. Lebeck 
vy. Chavez, 113 P.2d 179, 45 N.M. 161. 
_ Pa.Super. An application for inter- 
vention may be refused if the peti- 
tioner has unduly delayed in making 
application for intervention, or the in- 
tervention will unduly delay, embar- 
‘rass, or prejudice the trial or the ad- 
judication of the rights of the parties. 
a.R.C.P.No.2329(3), 12 P.S.Appendix. 
—Petition of Butler County Com’rs, 
15 A.2d 504, 141 Pa.Super. 597. 
oath § 213 
Fla. A bill of intervention will not 
lie when the bill is not in subordina- 
‘tion to and in recognition of propriety 
of main proceeding.—Carr y. Carlisle, 
200 So. 529. 
Where status of intervener as real 
party at interest was shown to exist 
in allegations of original bill of com- 
_ plaint, and only thing sought to be 
accomplished by bill of intervention 
~ was to have a decree entered in favor 
. of real party at interest, bill of in- 
tervention was in subordination to and 
af in recognition of propriety of main 
proceeding, and hence bill could be 
f wen v. Carlisle, 200 So. 
529, 
: N.M. Persons petitioning to inter- 
-—s vene are not required to move for early 
 eonsideration of petition by court and 
to persevere in their claim of right to 
intervene in order to preserve their 
rights under petition. Comp.St.1929, 
§§ 105-1501 to 105-1503.—State ex rel. 
Lebeck vy. Chavez, 113 P.2d 179, 45 N. 
M. 161. 

A party having interest in matter in 
litigation has a right to have the court, 
in some appropriate way, pass upon 
his petition for intervention, and to re- 
fuse or permit such _ intervention. 
Comp.St.1929, § 105-1502.—State ex rel. 
Lebeck v. Chavez, 113 P.2d 179, 45 N. 
M. 161. 

A prior petition to intervene as 
party plaintiff and to control litigation 
was “waived” by the granting of a 
subsequent petition substantially iden- 
tical in language and purpose,—State 
ex rel. Lebeck v. Chavez, 113 P.2d 
179, 45 N.M. 161. 

To become a party by intervention 
under statutes and general rule, pe- 
tition setting forth the grounds relied 
on must be filed, and complaint must 
be filed when and if trial court allows 
the intervention. Comp.St.1929, §§ 105- 
1501, 105-1503.—State ex rel. Lebeck 
‘y, Chavez, 113 P.2d 179, 45 N.M..161, 

The right to intervene is not abso- 
lute, but is conditioned as to time, 


1501 to 105-1503.—State ex rel. 
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and must not delay the trial, and the 
proceeding to intervene is collateral to | 


Comp.S8t.1929, §§ nai 

e- 
beck v. Chavez, 113 P.2d 179, 45 N.M. 
161. 
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Pa.Super. Generally, the question of 
intervention is a matter within the 
sound discretion of the trial court, 
which ordinarily will not be interfered 
with on review unless there is a mani- 
fest abuse of discretion.—Petition of 
Butler County Com’rs, 15 A.2d 504, 141 
Pa.Super. 597. 

Pa.Com.Pl. When allowable, the 
granting of a petition to intervene is 
often within the discretion of the trial 
court, it being a judicial and not an 
arbitrary discretion, and, generally 
speaking, unless some property right of 
the person seeking to intervene is prej- 
udicially affected, he will not be al- 
lowed to intermeddle in a_ suit to 
which he was originally a stranger.— 
Coleman vy. Gilpin, 27 North. 296. 
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Ga. An intervenor takes the case as 
he finds it.—City of Baxley v. Drew, 9 
S.E.2d 751, 190 Ga. 486. 

N.J.Ch. Generally, even after inter- 
vention, the original plaintiff is “dom- 
inus litis’, but an intervener may 
have the conduct of the cause com- 
mitted to him where the court finds 
that the action is not being prosecuted 
with vigor and reasonable capacity.— 
White v. British Type Investors, 21 
A.2d 681, 130 N.J.Eq. 157. 

N.M. An _ intervener who has been 
properly admitted in the action is a 
“party” to the action.—State ex rel. 
Lebeck v. Chavez, 113 P.2d 179, 45 N. 
M. : 


the main case. 
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Ga. Where holder of junior security 
deed attacked validity of title and 
possession acquired by holder of seni- 
or security deed under judicial sale, 
and prayed for a receiver, injunction, 
accounting, cancellation of deeds, and 
general relief, intervention of debtor 
was improperly dismissed on. demur- 
rer.—Powers y. Northwestern Mut. Life 
Ins. Co,, 13 S.E.2d 171,191 Ga. 535. 

La.App. In action for injuries sus- 
tained in automobile accident, wherein 
two nurses intervened asserting claims 
for nursing plaintiff and for attorney’s 
fees in connection with filing interven- 
tion, where amount demanded by inter- 
veners was included in total sum 
awarded to plaintiff on his demand for 
nursing expenses, interventions’ were 
properly dismissed as in ease of non- 
suit.—Gaiennie y, Co-operative Produce 
Co., 199 So. 610, conforming to an- 
swers to certified questions 199 So. 377. 
196 La. a 

N.M. The trial court ean _ control 
proceedings so that an intervener can- 
not delay the matter in litigation. 
Comp.St.1929 § 105-1502.—State ex 
rel. Lebeck v. Chavez, 113 P.2d 179, 45 
N.M. 161. : 

To become a party by intervention 
under statutes and general rule, peti- 
tion setting forth the grounds relied 
on must be filed, and complaint must 
be filed when and if trial court allows 
the intervention. Comp.St.1929, §§ 105- 
1501, 105-1503.—State ex rel. Lebeck 
v. Chavez, 113 P.2d 179, 45 N.M. 161. 

§ 226 

Cal.App. In action by members of 
marketing association for injunction 
and declaratory relief with respect to 
proposed payment by association of 
undistributed crop proceeds to persons 
who had withdrawn from the associa- 
tion, wherein such persons as interven- 
ers not only opposed members’ claims 
but also sought judgment against as- 
sociation for share of the proceeds, 
judgment dismissing the action brought 
by members did not operate to dismiss 
interveners’ cause of action which, 
therefore, was still pending in trial 
court,—Bogardus v. Santa Ana Walnut 
Growers Ass’n, 108 P.2d 52, 41 Cal. 
App.2d 939. 

Miss. Intervention is an “interlocu- 
tory proceeding” dependent upon and 
subsidiary to the case between the 
original parties, and, where the decree 


as between the original parties is 
one of final dismissal, no money is in- 
court, no property is in the hands of 
the court for disposal or distribution, 
and the decree does not act on any 
property or its title or possession, the 
intervention goes out with the orig-. 
inal suit—Shuptrine v. Natalbany 
Lumber Co., 198 So, 24. — 
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Cal.App. Where trial court finds, or 
record indisputably shows, that a 
complete determination of controversy 
cannot be had without presence of oth- 
er parties, such parties become ‘‘neces- 
sary parties” and “indispensable par- 
ties’, and statute respecting when trial 
court shall order other parties to be 
brought in is “mandatory”, and ques- 
tion becomes one of jurisdiction in 
that the court may not proceed with- 
out bringing them in. Code Civ.Proc. 
§ 389.—RBayle-Lacoste & Co. v. Superior 
copee of Alameda County. 116 P.2d 


Ga, Where plaintiffs’ petition did 
not ‘state cause of action and demurrer 
thereto was sustained, plaintiffs’ ap- 
plication to bring in an additional 
party defendant was properly disallow- 
ed, since there was no _ yalid suit 
pending.—Rivers v. Key, 11 S.H.2d 14. 
190 Ga. 852. ; 

Mont. A court may determine any - 
controversy between the parties before 
it when that can be done without prej- 
udice to the rights of others or by 
saving their rights, but when a com- 
plete determination of the controversy 
cannot be had without the presence of 
other parties not already in the case, 
the court must then order them to be 
brought in. Rev.Codes 1935, § 9090. 
—State ex rel. Bedord vy. District Court 
of Ninth Judicial Dist. in and for 
Glacier County, 114 P.2d 265. 

If the judgment on the plaintiff’s 
complaint may determine, as between 
the defendants, their respective rights 
to the subject-matter of the action, as 
to which there is controversy between 
them, such controversy may be made 
the subject of a cross-complaint, and 
if necessary to a complete adjudica- 
tion, other parties not already in the 
case may be joined. Rev.Codes 1935, § 
9151.—State ex rel. Bedord :v. Dis- 
trict Court of Ninth .Judicial Dist. in 
and for Glacier County, 114 P.2d 265. 

Pa.Com.Pl. Where, in an_ action 
brought by a guest in one car involved 
in a right-angle collision against the 
driver of the other car, the original 
defendant joined the driver of the sec- 
ond .car as additional defendant, such 
joinder will not be dismissed on the 
ground that actions are already pending 
by the defendant against the plaintiff 
and by another guest against the de- 
fendant, and that a petition will be 
filed to join the trial of all three suits: 
if the joinder would unnecessarily com- 
plicate the trial, that point ean be 
raised when the request for joinder is 
ee eoees v. Glendening, 38 D. & C. 

Pa.Com.Pl. On a rule to show cause 
why defendant’s praecipe for writ of 
sci. fa. and the writ itself, to join an 
additional defendant, should not be 
stricken from the record, in an action 
by the Penna. Clay Products Co., to 
recover from a bonding company, the 
record indicated: that on June 17, 
1939, the plaintiff filed a statement of 
claim averring that the General State 
Authority had entered into a contract 
with a building construction company 
and that the defendant company was 
surety on a labor and materialmen’s 
bond given by the construction com- 
pany; that the construction company 
entered into a contract with the South- 
ern Fireproofing Co. for the perform- 
ance of a certain part of the work; 
and that the plaintiff, Clay Products 
Co., supplied materials to the Fire- 
proofing Co., for the balance of the 
purchase price of which the present ac- 
tion was brought. On September 23, 
1939, the defendant surety filed a 
praecipe for a writ of sci. fa. to join 
the Fireproofing Co, as an additional 
defendant; the praecipe averred that 
because the plaintiff's materials did 
not comply with the contract and 


Specifications, the Fireproofing Co. was 
damaged to an extent greater than the 
balance claimed by the plaintiff. The 
plaintiff contended that the sci. fa. pro- 
ceedings must be quashed because (a) 
the Procedural Rules relating to the 
joinder of additional parties suspended 
the statutes under which the defend- 
ant’s praecipe was issued, (b) the de- 
fendant did not petition under Rule 
2252, and (c) the sci. fa. proceedings 
were too late under the provisions of 
Procedural Rule No. 2253, 12 P.S. Ap- 
pendix. and Dauphin County Rule No. 
152. Held, that since Procedural Rule 
2274 provides that the Rules relating 
to additional defendants shall become 
effective on September 4, 1939, “but 
shall not apply to actions pending at 
that time,’ and Rule 2275 suspends 
the relevant Acts of Assembly ‘except 
as they apply to actions pending on 
the effective date hereof,’ the addi- 
tional defendant proceedings in this 
ease are governed by the provisions 
of the Statutes of 1929 P.L. 479, 1931 
Pal. “663.1035 Piet 807 No. 2p) and 
937 Pile oars 42> PASh gia rather 
than the Procedural Rules.—General 
State Authority, to Use of Myers, 49 
Dannph. 261. 

The word “action” as used in Proce- 
dural Rules 2274 and 2275, 12 P.S. Ap- 
pendix, refers to the plaintiff’s suit.— 
General State Authority to Use of Myers 
v. U. S. Fidelity & Guaranty Co., 49 
Danph. 261. 

Since the record indicates that, if 
the plaintiff cannot recover from the 
additional defendant, it cannot recover 
from the bonding company, and that if 
the plaintiff may recover, then the 
bonding company is liable, it follows 
that the question brought upon the 
record by the sci. fa. is distinctly ‘‘con- 
nected with the subject matter of the 
litigation,’ and is within the causes 
which authorize a defendant to bring 
in an additional defendant under the 
Act of 1937, 12 P.S. § 145.—General 
State Authority to Use of Myers v. U. 
S. Fidelity & Guaranty Co., 49 Dauph. 
261. 


Pa.Com.Pl, Neither the words nor 
the spirit of the Act of May 4, 1852, 
-and its amendments, authorize the in- 
troduction of new parties arbitrarily 
and ad libitum; it must appear that a 
mistake of law or fact has been made.— 
Williams v. Harrisburg Rys. Co., 49 
Dauph. 283. 
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Minn. Regardless of whether the 
source of power for exercise of trial 
eourt’s discretion in adding additional 
parties to pending litigation is statu- 
tory or inherent, the problem of joinder 
should be resolved by a consideration 
of the public and judicial interest in 
the administration of justice through 
economy of litigation, but without prej- 
udice to the parties, to the end that the 
determination of the principal claims of 
the parties shall be full and complete. 
Mason’s Minn.St.1927, § 9181.—Schau vy. 
Buss, 295 N.W. 910. 

The rule as to allowing joinder of 
additional parties to action should be 
broad and flexible and, where parties 
not before court in a pending action, 
who should have been joined originally, 
are so intimately related to principal 
claims asserted by and against the 
principal parties that a complete deter- 
mination of those claims is’ dependent 
to a material degree upon their pres- 
ence, they should, upon adequate show- 
ing, be added by the court in the exer- 
cise of its discretion. Mason’s Minn.St, 
1927, § 9181.—Schau v. Buss, 295 N.W. 
910. 

Pa. One purpose of third-party pro- 
cedure is to avoid multiplicity of suits 
by adjudicating in one suit the rights 
and liabilities of all the parties to a 
single transaction which constitutes the 
eause of action, and applicable rules 
should, if possible, be construed to ac- 
ecomplish that purpose. _Pa.R.C.P. No. 
2252, 12 P.S. Appendix.—Rau vy. Manko, 
SLE NOY Fe AY. i Oe ea LY 7 

Pa.Com.Pl. A defendant in an action 
in trespass for negligence is not re- 
quired to file an answer to the state- 
ment of claim specifically answering 
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each allegation of fact as required in 
an action in assumpsit, to enable him 
to petition the court for leave to join 
an additional defendant under Rule 
2252(a). Rules of Procedure Govern- 
ing Joinder of Additional Defendants, 
12 P.S. Appendix, An answer in com- 
pliance with the provisions of the Prac- 
tice Act of 1915, 12 P.S. § 382 et seq., 
relating to trespass is sufficient. The 
words “in the manner and form re- 
quired of the defendant in an action of 
assumpsit” in the rule, means that no 
matter what the nature of the case, 
some answer must be filed, as in ac- 
tions of assumpsit.—Daly vy. Yeadon 
onus bs 40 D. & C. 557, 30 Del.Co. 


Pa.Com.Pl. Where granting the 
prayer of a petition to set aside an 
order joining one as an additional de- 
fendant, would. necessitate expensive 
litigation, and place the parties in their 
present positions, without benefiting 
anyone, the petition will be dismissed. 
—Morris v, Loranger, 30 Del.Co. 137. 

Where an action based on negligence 
was. instituted before the Supreme 
Court Procedural Rules 12 P.S.Appen- 
dix, became effective, but the statement 
of claim and the notice to file an affi- 
davit of defense, were not filed until 
after that effective date, the Procedural 
Rules govern proceedings to bring in 
an additional defendant.—Morris y. Lo- 
ranger, 30 Del.Co. 137. 
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Conn. In ancillary administrator’s 
action against insurance company to 
recover money allegedly due upon life 
policies, denial of company’s motion to 
cite in testatrix’ sons as additional 
parties was not error where, in an ac- 
tion by ancillary administrator, court 
could not have given a judgment af- 
fecting sons’ interests.—Geenty  v. 
Phenix Mut. Life Ins. Co. 14 A.2d 
720, 127 Conn. 107. 

Ga.App. For a defendant to have 
right to vouch another into court, it 
is not enough that vouchee is liable 
in some way to defendant, but it must 
appear that vouchee’s liability arises 
from identical cause of action on which 
defendant is in danger of being held 
liable or that ground of liability arises 
from same subject matter.—Acme Fast 
pane y. Southern Ry. Co., 16 S.E.2d 


Iil.App. The statute providing that 
defendants who are interested in any 
controversy may be made parties de- 
fendant so as to determine any liability 
would not permit village which was 
sued for an accounting of special as- 
sessments to bring in as cross-defend- 
ants sureties over a period of years 
of village treasurer who had allegedly 
misapplied collections on the _ special 
assessments. Smith-Hurd Stats. c. 110, 
§ 148—Howie v. Village of Mount 
pees bert 29 N.E.2d 871, 307 I1l.App. 


Ill.App. In action to recover amount 
of check which plaintiff had delivered 
to broker in connection with an offer 
to buy real estate where transaction 
was not evidenced in writing sufficient 
to satisfy statute of frauds, and 
pleadings did not show that property 
owners were necessary parties to a 
complete determination of controversy, 
denial of broker’s motion to make 
owners parties defendant was not er- 
ror, since owners did not have a “‘claim 
of interest’ within statute concerning 
joinder of defendants. Smith-Hurd 
Stats. ec. 59, § 2; ¢ 110, § 148.—Wolf 
vy. Parker Holsman Co., 33 N.E.2d 235, 
309 IllApp. 446. 

Minn. Trial court’s making third 
party which allegedly contracted to 
satisfy subcontractor’s claim for serv- 
jees against building owner an addi- 
tional defendant in subcontractor’s ac- 
tion for money for services against gen- 
eral contractor and building owner was 
not an abuse of discretion, notwith- 
standing presence of third party was 
not essential to determination of liabil- 
ity between the original parties. Ma- 
son’s Minn.St.1927, § 9181.—Schau v. 
Buss, 295 N.W. 910. 

N.M. Where recovery was sought 
for death of child who was struck by 
automobile after alighting from school 


was allegedly 
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bus and case was tried to the court, 
amendment of complaint adding as a | 
defendant a surety company which ~ 
liable for injuries or © 
death from negligent operation of bus 
was proper.—Krametbauer v. McDon-— 
ald, 104 P.2d 900, 44 N.M. 478. 
N.Y.App.Div. In action for injuries 
allegedly caused by defendant’s negli- 
ence, granting defendant’s motion to — 
ring in a third party as party de- | 
fendant was unauthorized where claim _ 
asserted by defendant against third | 
party was for breach of contract to _ 
cause defendant to be insured against a] 

liability such as that asserted by 
plaintiff, since recovery by defendant — 
against third party for any judgment 
against defendant would not be “for 
the claim made against (defendant) in 
the action’ within statute respecting Pr 
determination of rights of parties be- 
fore the court. Civil Practice Act, § 
193, subd. 2.—Weissman vy. Spencer, 
White & Prentis, 28 N.Y.S.2d 278, 263 
App. Div. 155. ‘ ce ae 
N.Y.Sup. A defendant in a negli- — 
ence action cannot obtain joinder of a 
oint tort-feasor not made a party by 
plaintiff, where there is no existing li- _ 
ability over based on contract or status. — 
Civil, Practice Act, § 193, subd. 2.— ~ 
Wade vy. Village of Livonia, 21 N.Y.S. : 
za 


2d 1020, 174 Mise. 893. ‘ 
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N.Y.Sup. One who was primarily li- — 
able for payment of note would not be ~ 
permitted to delay collection thereof by a 
he alleged had agreed to indemnify 
him against loss, but would be requir- 7 
ed in the first instance to meet his i" 
motion — 

would not deprive him of any right of — 
recourse against the indemnitors in an — 
independent action, Negotiable Instru- — 
ments Law, § 3.—National City Bank of — 
176 Misc. 68. 2 NG 
N.Y.Sup.. In action to compel stake- 
holder to specifically perform escrow fs, 
agreement and deliver securities to 
% 
K) 


moving to bring in other parties who — 
obligation, since denial of 
New York v. Walker, 25 N.Y.S.2d 590, — 
plaintiffs, where defendant showed that — 
he had. been advised by other parties 
to agreement that plaintiffs had not 
performed, and not to deliver property 
to them and defendant was in doubt © 
what action to take, defendant was en- _ 
titled to bring in claimant as a party 
defendant under the statute. Civil — 
Practice Act, § 287-b—Hencer Corpora- — 
reve v. Stolz, 26 N.Y.S.2d 754, 176 Misc. 
D ¥ Mf 
Purpose of statute permitting es- 
crowee or stakeholder to bring in ad- 
verse Claimant in case of action against 
escrowee or stakeholder was designed to | 
relieve escrowee or stakeholder from 
subjecting himself to risk of suit or lia- — 
bility by reason of assertion of an ad- 
verse claim and to relieve him from 
responsibility of determining conflicting | 
claims. Civil Practice Act, § 287-b— 
Hencer Corporation v. Stolz, 26 N.Y.S. 
2d 754, 176 Mise. 460. i 
The statute providing for bringing in © 
of adverse claimants by escrowee or 
stakeholder should be liberally con- 
strued, and recourse to statute should — 
be encouraged. Civil Practice Act, § © 
287-b.—Hencer Corporation v. Stolz, 26 
N.Y.S.2d 754, 176 Mise. 460. 


N.Y¥.Sup. Where husband and wife 
transferred all capital stock of corpora- 
tion to creditor which relinquished 
a note given by husband and wife for 
initial purchase of stock and thereafter 
wife brought action on a note against 
corporation and husband was not made 
a party and his presence was not nec- 
essary to complete determination of 
issues and there was no claim against 
husband for indemnity growing out 
of claim urged against corporation, 
husband could not be made a party 
defendant. Civil Practice Act, § 193, 
subds. 1, 2.—Colburn v. Geneva Nur- 
sery Co., 29 N.Y.S.2d $92. 

The Civil Practice Act provision for 
the bringing in of additional parties, 
though construed to avoid multiplicity 
of suits and to secure a full deter- 
mination of all issues on the merits 
that are related to primary cause of ac- 
tion, does not authorize one who is 
not yet a defendant to bring into liti- 


x 


} 
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gation another who, in event of plain- 
 tiff’s success, will be liable to it on 
a claim different in kind from that 
- which plaintiff is pressing against pres- 
ent defendant, Civil Practice Act, 
193, subds. 1, 2.—Colburn vy, Geneva 
Nursery Co., 29 N.Y.S.2d 892. 
The nature of an interest which must 
exist before a third party can intrude 
in an action is a “property interest” 
or some duty or right devolving upon 
or belonging to the party to be brought 


in. Civil Practice Act, § 193, subds. 
1, 2.—Colburn vy. Geneva Nursery Co., 
aye 9h N-YtS.2d... 892: 


N.C. A tort-feasor against whom ac- 
tion is pending may have other joint 
_ tort-feasors made parties thereto, Code 
1939, § 618.—Bost v.. Metcalfe, 14 S.E. 
2d 648, 219 N.C. 607. 

N.C. When a complete determina- 
tion of the matter cannot be had with- 
parties, they 


riggs, 14 8.H.2d 8 s 
It is improper, under Pa. 
7 ), 12 P.S. Appendix, to 
join as an additional defendant one 
rho the origina] defendant alleges is, 
in the alternative, either solely liable 
to plaintiff or liable jointly with the 
riginal fendant.—Rau yv. Manko, 393 
Pe eeD) & .C, ; 
Pa.Com.Pl. One who is already a 
rty to an action as plaintiff. cannot, 
der Pa.R.C.P. 2252(a), 12 P.S, Ap- 
endix, be joined as an additional de- 
Pay v. Kahler, 39 D. & C. 
__Pa.Com.Pl. Where, in an action by 
_ the Secretary of Banking to enforce the 
statutory liability of the record own- 
er of shares in an insolvent banking in- 
‘stitution, defendant avers that the 
hares standing in his name had in 
act been sold to another long before 
_the bank became insolvent, judgment 
- will not be entered for want of a suffi- 
ient affidavit of defense, but defend- 
ant will be permitted to bring in the 
alleged transferee as an additional de- 
fendant.—Bell vy. O’Connor’s Hx’rs, 40 
D. & C. 352. 
_ Pa.Com.Pl. In an action in trespass 
for conversion of securities alleged to 
have been pledged by plaintiff as col- 
‘lateral for a loan, a petition to join as 
‘an additional party defendant under 
a.R.C.P. 2252, 12 P.S.Appendix, a 
_ surety company,,which had issued to 
_ the original defendant “bankers’ blank- 
et bond” required by State law, on the 
basis of an averment that, if the se- 
-curities mentioned in the statement of 
_ claim were in the possession of and 
converted by defendant as alleged, the 
acts were committed by two employes 
of defendant for whose wrongdoing the 
proposed additional defendant would be 
liable to the original defendant under 
its bond, will be refused, since the orig- 
inal claim is in tort and the liability 
over is in assumpsit, since such joinder 
would unreasonably prejudice plaintiff 
by transforming the simple issue be- 
tween him and defendant into a com- 
plicated proceeding involving questions 
entirely foreign to that issue, and since 
the proposed additional defendant, be- 
ing a foreign corporation, would have 
the right of removal to a Federal court, 
thus adding to plaintiff's practical dif- 
ficulties in carrying on the action.— 
Waite v. Houtzdale Trust Co., 41 D. & 
@,126: 

Pa.Com.Pl. In an action of trespass 
to recover damages for a fire alleged to 
have been caused by defendant’s negli- 
gence, one who has arranged with 
plaintiff to prosecute-the action and to 
receive a stipulated percentage of any 
recovery, who has selected the attor- 
neys to bring suit, and who is to testi- 

: fy as an expert witness regarding the 
‘ extent of damage is not a “real party 
é 


in interest’? who must be joined as a 
party plaintiff under the provisions of 
Pa.R.C.P. 2002(a), 12 P.S.Appendix.— 
Ae vy. Pennsylvania R. Co., 41 D. & 
G 0 


‘Pa.Com.Pl. Where action upon a 
contract is instituted against the fic- 
titious name in which the contract was 
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executed, the person allegedly operating 
under the fictitious name may, under 
the Act of March 21, 1806, 4.Sm.L. 326, 
sec, 6, 12 P.S. § 531, and its supple- 
ments of April 16, 1846, P.L. 353, 12 
P.S. § 532, and May 4, 1852, P.L. 574, 
12-P.S. §§ 291a, 533, be added as a 
defendant by amendment, and the ob- 
jection that the party so added is not 
in fact a party to the business con- 
ducted under the fictitious name must 
be raised by affidavit of defense rather 
than by motien to strike off.—Univer- 
sal Match Corporation yv. Chellino, 41 
D. & GE. 259) 

Pa.Com.Pl. In an action by a guest 
in an automobile, to recover for in- 
juries allegedly suffered through the 
negligence of the defendant who was 
the driver of the car; the defendant 
filed a petition to show cause why an 
insuraace company should not be joined 
as a party plaintiff, under Procedural 
Rule No. 2002, 12 P.S. Appendix, and 
alleged in his petition, inter alia: that 
the plaintiff claims for losses incident 
to his inability to work, in the amount 
of $400, and $287.52 for loss by reason 
of medical attention, treatment and hos- 
pitalization; that the plaintiff, at the 
time of the accident, was an employee 
of a named party, and received the in- 
jury while acting as an agent, servant 
or employee, and within the scope of 
his employment; that. the employer 
earried Workmen’s Compensation In- 
surance with the insurance company in 
question; and that the latter paid all 
of the expenses incident to the medical 
treatment of the plaintiff and a large 
proportion of the plaintiff’s alleged loss 
of earnings, and took a release from the 
plaintiff and an assignment of the cause 
of action to the extent of its payments. 
The plaintiff admitted that the insur- 
ance company had paid certain of the 
medical expenses and a portion of his 
loss of earnings for a limited period, 
but denied that he had assigned his 
eause of action or any part of it. It 
appeared that the insurance company 
had not paid the plaintiff his full 
claim. Held, that since the plaintiff is 
the only person who can discharge the 
claim upon which the suit is brought, 
and who can control the prosecution of 
the suit, the rule to join the insurance 
company must be discharged.—Paul v. 
Smith, 51 Dauph. 13. 


Pa.Com.Pl. Plaintiff instituted a suit 
in trespass against the alleged owner 
of an automobile and an alleged servant 
to recover for damages resulting from 
an automobile collision. The defend- 
ants filed an affidavit of defense deny- 
ing the ownership and agency, and 
setting forth new matter and counter- 
claim which averred a cause of action 
against the plaintiff, on the part of the 
defendants as bailees of the car and 
of a finance company, as bailor, result- 
ing from the same accident. The 
plaintiff filed a reply alleging, inter 
alia, that the finance company was 
added as a party defendant without the 
consent or permission of the Court. 
Held, that plaintiff’s motion to strike 
off defendants’ counterclaim and new 
matter must be overruled.—Tressler vy. 
Craig, 51 Dauph. 56. 

Procedural Rules 2226 to 2250, in- 
elusive, 12 P.S.Appendix, relating to 
the joinder of parties, were not in ef- 
fect’ until February 5, 1941; the de- 
fendants, therefore, in the joinder of 
the third party in their counterclaim, 
properly followed the law in effect 
when the suit was begun.—Tressler v. 
Craig, 51 Dauph. 56. 

Defendants’ counterclaim is actually 
a cross-suit, and in. the determination of 
it, the defendants become the plain- 
tiffs and the plaintiff becomes the de- 
SORE ara aoueae vy. Craig, 51 Dauph. 


Pa.Com.Pl. When the issue between 
the plaintiff and the original defend- 
ant, and the defendant and a proposed 
additional defendant is substantially 
the same, a writ of scire facias may be 
issued joining the latter as a party 
defendant.—Snedaker & Co. v. Wayne 
Title & Trust Co., 30 Del.Co. 98, 

Pa.Com.P1, Where evident’ that 


aoe Neri ka tee 
-amendment in suit on alleged” 


amendment refused.—Bianco v. Olitsky, 
34 Luz.L.Reg.Rep. 391, . Ifa Tat! 
Thus where suit brought against a — 
partnership on oral contract of em- 
ployment, defendants entering appear- soe 
ance d. b. e. and filing petition to set 
aside service in that defendants were 
not a partnership but a New York cor- j 
poration; plaintiff then filing motion to 
amend the record, naming corporation 
instead of partnership and claiming 
the names were the same except for the 
addition of ‘‘Ine,’—Bianco y. Olitsky, 
34 Luz.L.Reg.Rep. 391. 
Inasmuch as less than a year of stat- 
ute of limitations had run since oral 
contract, plaintiff could on disallow- 
ance of amendment start over again.— 
pAeHeo v. Olitsky, 34 Luz.L.Reg.Rep. 
391. f 
Pa.Com.Pl. A statement of claim in 
trespass alleged that defendant, with- 
out the consent of plaintiffs, in re- 
moving -a building, demolished a wall 
which for more than twenty-one years 
had been used in common by the own- 
ers of the adjoining properties. Peti- 
tion for leave to join the contractor as 
an additional defendant dismissed.— 
Kucher v. Greater Pittsburgh Building 
& Loan Ass’n, 88 P.L.J. 667. 


Had the cause of action relied on 
been negligence in the performance of 
the work, there would be just grounds 
for joining the contractor as an addi- 
tional defendant. But as the sole cause 
of action was the removal of the joint 
wall without their consent, the con- 
tractor could not be held liable for 
that. Plaintiffs’ right of recovery, if 
any, would be in assumpsit on the 
contract of indemnity between defend- 
ant and his contractor.—Kucher  v. 
Greater Pittsburgh Building & Loan 
Ass’n, 88 P.L.J. 667. 


Pa.Mun. A city cannot be joined as 

additional defendant in an action insti- 
tuted by one of its policemen to re- 
cover for injuries sustained in an au- 
tomobile accident occurring while he 
was driving in the course of his em- 
ployment, since one requisite of the 
city’s liability would be the negligence 
of the policeman, and, if he were negli- 
gent, he could not recover against the 
city.—Marino y. Yellow Cab Co. of 
Philadelphia, 39 D. & C. 519. 
\ A city may properly be joined as an 
additional defendant in an action in- 
stituted by one of its policemen to re- 
cover for injuries sustained by him 
while riding as a passenger in an au- 
tomobile driven by another policeman 
in. the course of their business, upon 
an allegation that the accident was due 
to the negligence of the driver.—Marino 
v. Yellow Cab Co. of Philadelphia, 39 
D:. & C..519. 

Where two city policemen, one of 
whom was the driver and the other a _ 
passenger in an automobile at the time 
of an accident, institute a joint action 
in trespass against the owner of the 
other automobile involved in the acci- 
dent, filing separate statements of claim, 
the city may properly be joined as an 
additional defendant upon an allegation 
that the accident was due to the negli-. 
gence of the policeman driving its car, 
as to the passenger policeman only, but 
not as to the driver policeman: any 
possible procedural difficulty in permit- 
ting such joinder is obviated by the Act 
of June 25,.1937, P.L. 2072, §§ 2 and 
Shee obese id 159.2, 159.3; and by Pa. 
R.C.P. 2262(b), 12 P.S. Appendix.—Ma- 
rino v. Yellow Cab Co. of Philadel- 
phia, 39 D..& C. 519. 

R.I. In action to recover balance due 
on price of stock purchased for defend- 
ant by plaintiff, where evidence showed 
that alleged order to plaintiff to pur- 
chase was with a copartnership, that 
copartnership had executed order, suf- 
fered resulting loss and was claiming 
compensation for damages, whereas 
writ showed that plaintiff as an indi- 
vidual had brought suit, amendment 
adding plaintiff's copartners as parties 
plaintiff was properly allowed. Gen. 
Laws 1938, c. 518, 3.—Dimond vy. 
Marwell, 19 A.2d 763. 

8.C. in action for balance due on 


Hocebede! by: et ee -money Ghats 
; mortgage covering automobile, 
where defendant counterclaimed alleg- 
ing that he had left automobile with 
dealer as an) allowance on purchase 
price of new automobile and that plain- 
tiff took possession of automobile and 
converted it to its own use before any 
payment was due, plaintiff replied al- 
leging that dealer contended it had sold 
automobile, that dealer had taken a 
chattel mortgage securing alleged bal- 
ance due, that mortgage was assigned 
to finance company, and that plaintiff 
surrendered automobile to company aft- 
er being threatened with suit for con- 
version or in claim and delivery, and 
company’s mortgage was recorded be- 
fore plaintiff’s mortgage was recorded, 
company was properly brought in as a 
party defendant so that there might be 
a complete determination of the contro- 
versy. Code 1932, § 409.—C. I. T. Cor- 
poration y. Ambrose, 12. S.B.2d 717, 196 
Sve! 5.7: 

Utah. The assignee of a note after 
maturity for the purpose of collection 
alone could sue as the “real party in 
interest” and defendants under statute 
could offset their claim against the 
assignor to the extent of the assignee’s 
claim, and hence the assignor was not 
an “in dispensable party” and the dis- 
trict court did not exceed its jurisdic- 
tion in denying a motion for an order 
requiring the assignor to come in as 
a party plaintiff. Rev.St.1933, 104-9-4. 


—Chesney v. District Court of Salt 
Lake County, 108 P.2d 514. 
Wash. In creditors’ action against 


surety on replevin bond to collect 
amount due upon judgment for credi- 
tors in prior action by principals 
against creditors in claim and delivery 
to recover truck, a counterclaim by 
surety for money advanced, services 
rendered, and charges for board and 
room furnished by principals to cred- 
itors was not available to surety be- 
cause counterclaim would not have been 
available to principals, if sued alone or 
with surety, and hence denial of sure- 
ty’s motion to make principals parties 
Was proper. Rem.Rev.Stat. §§ 192, 265. 
—Kampendonk y. American Bonding 
Co. of Baltimore, 107 P.2d 588. 

W.Va. ‘The statute providing that, 
whenever it shall appear in a case, that 
full justice cannot be done and final 
determination of the controversy be 
had without the presence of others, 
they may be made parties by the court 
or on motion, does not apply to the 
motion of a defendant in a tort action 
to have an alleged joint tort-feasor 
made a party. Code 1931, 56-4-34.— 
Rouse v. Eagle Convex Glass Specialty 
Gor; 03 S Ed 15, 132: A,U:R; 1421; 

Wis. In action to recover money al- 
legedly due plaintiff under contract by 
which defendants received interest in 
exclusive license to manufacture under 
plaintiff's patent. and defendants agreed 
to pay plaintiff $25 per week from date 
of organization of corporation, defend- 
ants claiming right of reimbursement 
against corporation in the event the 
defendants should be held liable, could 
move in trial court, to which the record 
would be returned, that corporation be 
made a party to the action. St.1939, 
§ 260.19(3).—Banschbach y. Meuer, 297 
N.W. 402, 237 Wis. 454. 


§ 236 
Tex.Civ.App. In petroleum geolo- 
gist’s suit against oil company on its 
oral contract to deliver to plaintiff 
specifled portion of its share of oil 
produced from certain lease, in which 
it had working interest, as compensa- 
tion for plaintiff's services, it was un- 
necessary to stop trial and make party 
to suit another oil company, to which 
part of leased land was sold before 
defendant was made a party, in view of 
evidence that such company had notice 
of suit and plaintiff’s claim at time of 
sale.—Texas Conservative Oil Co. v. 

Jolly, 149 S.W.2d 265. 


§ 240 
See Healy v. Runnymede Iron & 
Steel Co. [toatl ae 25. 


LApp. Where decree in creditors’ 
representative suit to determine liabil- 


bs hak te Bs ke Pat ecirahs 


ee 


paring: 


ity of stockholders to all creditors of 


delinquent bank retained jurisdiction 
for purpose of causing distribution to 
be made to proper persons, to pass on 
questions arising with respect to en- 
forcement. of decree and compromise 
and settlement of liability, to hear ex- 
ceptions to master’s report, and to en- 
ter orders or decrees in respect to lia- 
bilities of specifically named defendants 
and provided that decree should be 
without prejudice to rights to proceed 
in future against named parties, ju- 
risdictional reservations did not permit 
proceedings to bring in a large group 
of new parties against whom no relief 
was originally sought. Smith-Hurd 
Stats. ec. 77, §§ 82-85.—Trupp. vy. First 
Englewood State Bank of Chicago, 30 
N.H.2d 198, 307 DllApp. 258 

N.C, The trial court may before or 
after judgment in the furtherance of 
justice amend any pleading, process or 
proceeding by adding or striking out 
the name of any party and at the 
hearing of the cause or between terms 
or at a regular term, the court may 
require new parties to be brought in 
by proper order or sufficient. process. 


Code 1939, §§ 456, 460.—Jones_ v. 
Griggs, 14 S.H.2d 836, 219 N.C. 700. 
Or. Where plaintiff moved to reopen 


case in event that court should not 
make certain determinations, in order 
to permit plaintiff to join certain oth- 
ers as parties plaintiff or defendant, 
and motion was not filed until after 
case had been submitted to the court, 
motion was properly denied.—Cox vy. 
Thomas, 108 P.2d 269. 

Pa.Super. The phrase “unless the 
time be extended by the court’, with- 
in common pleas court rule requiring 
a defendant to file a precipe for writ 
of scire facias to join additional de- 
fendants within 60 days after service 
of statement of claim unless the time 
be extended by the court, is usually 
held to refer to an extension applied 
for before the expiration of time lim- 
tted* 12'°P.S, 141; Rules of Court 
of Common Pleas of Delaware County, 
rule 243.—Frank C. Snedaker & Co. 


v. Wayne Title & Trust Co., 20 A.2d 
819, 145 Pa.Super. 65. 
An order permitting issuance of 


seire facias to bring in additional de- 
fendants more than two years after 
service of statement of claim is un- 
reasonable and erroneous, and _ if 
promptly objected to will be reversed, 
in view of statutory purpose to sim- 
Buy and expedite the trial of cases. 

12 P.S, § 141; Rules of Court of Com- 
mon Pleas of Delaware County, rule 
243.—Frank C. Snedaker & Co. V. 
Wayne Title & Trust Co., 20 A.2d "819. 
145 Pa.Super. 65. 

Pa.Com.Pl. In determining the right 
of a defendant to petition for joinder 
of an additional defendant under Pa.R. 
C.P. 2253, 12 P.S. Appendix, providing 
that petitions for such joinder must be 
filed within 60 days after service upon 
the original defendant of the initial 
pleading of the plaintiff ‘or any 
amendment thereof’’, the nature of the 
amendment may not, under Rule 127 
(b), be taken into consideration ; it is 
immaterial whether it is of form or of 
substance.—Basler v. Gerhard, 40 D. & 
C. 255. 

Where, following the service of the 
original statement of claim upon him, 
an original defendant took action to 
join an additional defendant under Pa. 
R.C.P. 2252, 12 P.S. Appendix,. but the 
joinder was stricken off because of a 
delay in service of the papers upon the 
additional defendant, the original de- 
fendant is not entitled to bring the 
same additional defendant on the rec- 
ord by proceedings instituted within 60 
days after the filing of an amended 
statement of claim, if the alleged li- 
ability of the additional defendant was 
in nowise affected by the amendment.— 
Basler v. Gerhard, 40 D. & C. 255. 

Pa.Com.Pl. The name of a party ac- 
tually in court may be corrected by 
amendment even after the running of 
the statute of limitations, but a new 
party may not be brought on the rec- 
ord after the statute has run.—Wil- 
liams v. Dean Phipps Auto Stores, 41 
D. & C. 430, 4 Fay.L.J. 138. 


- § 24g 


Pa.Com.Pl. | Since the Ananee: to the 
Petition for the Rule to strike off the 
praecipe avers that on or about Aug- 
ust 1, 1939 counsel for the original 
defendant discussed with counsel for 
the plaintiff the former’s imperative | 
engagements and requested additional 
time within which to prepare an affida- — 
vit of defense and a sci. fa. and such 
additional time was granted by coun- . 
sel for the plaintiff, and this averment | t 
of the Answer is not denied, it appears — 4 


that Dauphin County Rule of Court 
No. 152 limiting to 60 days the period oe 
within which a praecipe for a sci. fa. a e 
may be filed, should not be invoked.— Ya 
General State Authority to Use of My- — * 


ers v. U. S. Fidelity & Guaranty Coss 
49 Dauph, 261. 
Pa.Com.Pl. In an action in indep acai 


which was instituted on May 20, 1939, 
an order was made on July 5, 1940 
joining certain additional defendants eee 
under the Rules of Civil. Procedure ‘ie en 
P.S. Appendix. In a brief which ‘the 
original defendant had filed in connec- | 
tion with an argument as to the va- 
lidity of that procedure, there had bee! 
a statement “If the Court should deem 
it otherwise, we request that our local | 
rule be. lifted and that we _ be given — 
permission to bring these defendants 
upon the record by the use of the Sci. 
F. Act.’’ In an opinion dated Nov. 2. + 
1940, this Court held that any procee 
ings. to - joi additional 


a 
and not under the Procedural Rules, 
and that, therefore, the action must be 
dismissed as to the additional ae eh a 
ants. On Dec. 24, 1940, the writs of — 
scire facias now in question were filed, see 
and served on the proposed additional 
defendants on Jan. 3, 1941. Held, that. pe. 
the writs must be stricken off because aa 
they were not issued within the time Bes, 
required by Dauphin County Rule of | 
Court No. 152; no cause was shown for 
the securing of an extension of such 
ean: rR v. Saniga, 50 Dauph. 


Tex.Civ.App. Where, on the day that 
action for conversion of a dredge was | 
set for trial, defendant sought to make _ 
the original owner of the dredge a ae We 
ty defendant, and original owner was — NG 
domiciled in an adjoining county, and 
to have permitted the filing of the 
amendment would have delayed trial | 
of the case until following term of — 
court, refusal to make original owner ey 
party defendant was not error. Reyv.St. | a. 
1925, art. 1992.—Myatt v. Hlliott, 143 — beh 

a 


S.W.2d 205, error dismissed, judgment 
correct. 
See Timmins vy. 
{1940] 4 Dom.L.R. 


§ 248 a 
Ga. Under statute’ providing A ay 
where, for any cause, it becomes neces- 
sary or proper to make parties, the 
judge shall cause a rule to be pre- 
pared, signed by him, either in term — 
time or vacation, calling on the person 
to show cause why he should not be ~ 
made a party, the time at which the a 
rule shall be returnable is in discre- — 
tion of the court. Code 1933, 3-404. 
—Davis v. Freeman, 10 S.E.2d 847, 190 
Ga. 833 
Where answer which was filed after 
trial had opened contained prayers 
that certain individual who was pres- 
ent in court be made a party to the 
cause, and that a rule nisi issue re- 
quiring her to show cause why she 
should not be made a party, ordering 
such individual to show cause instanter 
why she should not be made a party 
was not. an abuse of discretion. Code 


TAR RARE Service Ltd. * 


1933, § 3-404.—Davis v. Freeman, 10 
S.BE.2d 847, 190 Ga. 833. 
La. Where plaintiffs by their first 


supplemental petition merely added oth- 
ers with leave of the court, the addi- 
tion of the other plaintiffs was not the 
same as substitution of new ones in 
place of those originally named, and 
was not ground for exception based on 
misjoinder of Pere plaintiff.—Dugas 
vy. Powell, 1 So.2d 677, 197 La, 409. 
Minn. Impleader ee be ordered by 
the trial court on its own motion,— 
Braman vy, Wall, 299 .N.W. 243. 
Mont. In the assertion of rights 
which cannot be obtained by setting : 


4 


—=— 


the case additional parties, 


tice Act, § 193. 
Drug Co. v. U. S. Fidelity & Guaranty 


1 


ee yy ee pee ry ee 


§ 248 


them up in the answer as purely de- 
fensive matter, or by way of counter- 
claim, persons not already in the case 
may be made defendants thereto by 


eross-complaint if necessary to a com- 


plete determination and adjudication 
of the rights of all parties in the mat- 
ter which is the subject of the action, 
and such cross-complaint may be in- 
ecorporated in the defendant’s answer, 
or may be filed subsequently by leave 
ef court. Rev.Codes 1935, § 9151.— 
State ex rel. Bedord vy. District Court 


of Ninth Judicial Dist. in and for Gla- 


cier County, 114 P.2d 265. 

. eross-complaint may not be used 
for the sole purpose of bringing into 
or secur- 
Rev. 


ing a substitution of parties. 


- Codes 1935, § 9151.—State ex rel. Bed- 
ord v. District Court of Ninth Judi- 
cial Dist. in and for Glacier County, 
114 P.2d 265. 


N.Y.Mun.Ct. Motion of third persons 


for permission, under the Civil Prac- 


tice Act, to intervene as defendants in 


-aetion, was not converted into a “‘mo- 


tion” under the provision of the Civil 


Practice Act that a motion may be 


made by a defendant to bring in some 
third verson with a claim over against 
him demanding recovery. Civil Prac- 
subds. 2. 8.—Block 


Co:, 24 N,Y.S.2d 31. 
Pa. Evidence of ownership of truck 


v. by New Jersey dairy association held 


not to authorize joinder of such associ- 
ation as additional defendant in action 
against employers of truck drivers for 
injuries suffered by pedestrian in col- 
lision. 12 P.S. § 672 et seq.; 75 P.S. § 
1201 et seq.—Midora v. Alfieri, 17 A.2d 


bone, o41 Pa: 27. 


“Pa. A writ of “scire facias’’ to join 
an additional defendant is not only a 
method of bringing a party into court, 
but is also a pleading, and must state 
a good cause of action. 12 P.S. § 141. 
—Lumen vy. Paley, 20 A.2d 752, 342 Pa. 
317. 

Pa.Super. The “writ of scire facias” 
rovided for by statute is as to addi- 
ional defendants an original writ 
bringing them in as additional par- 
ties defendant, and is to be served in 
same manner and with same effect as 


original writ of summons or the writ 


of scire facias in personal actions. 12 
Persie ss.) 1 291 et seq.—Frank C. 
Snedaker & Co. v. Wayne Title & Trust 


 Co., 20 A.2d 819, 145 Pa.Super. 65. 


Additional defendants were improp- 
erly brought into case by scire facias 
which was served on additional defend- 
ants’ counsel where there was no ac- 
ceptance of service by additional de- 
fendants or their counsel. 12 PS. §§ 
141, 291 et seq.; Rules of Court of 
Common Pleas of Delaware County, 
rule 243.—Frank C. Snedaker & Co: 
v. Wayne Title & Trust Co., 20 A.2d 
819, 145 Pa.Super. 65. 

A scire facias which was served up- 
on additional defendants’ counsel, but 
which was not accepted by additional 
defendants or counsel, was not effec- 
tive because counsel had represented 
additional defendants in rule obtained 
by defendant upon plaintiff and addi- 
tional defendants to show cause why 
they should not be required to inter- 
plead, and had filed an answer on 
additional defendants’ behalf, and such 
appearance had never been withdrawn, 
where such appearance was not en- 
tered to plaintiff’s action of assumnsit. 
12 P.S. §§ 141, 291 et seq—Frauk C. 
Snedaker & Co. v. Wayne Title & Trust 
Co., 20 A.2d 819, 145 Pa.Super. 65. 

Pa.Com.Pl. An original defendant 
seeking to join an additional defend- 
ant should not, under Pa.R.C.P. Rule 
2252(a), 12 P.S. Appendix. plead in 
the alternative that the additional de- 
fendant is alone, or jointly and sev- 
erally with the original defendant, li- 
able for the damages claimed by plain- 
tiff, but should specifically allege eith- 
er joint or sole liability.—Richardson 
y. Clifton, 38 D. & C. 89. 

A supplemental statement of claim 
filed by a plaintiff against an addi- 
tional defendant should not allege in 
the alternative that the additional de- 
fendant is alone, or jointly or several- 


PARTIES 
ly with the original defendants, liable 
for the damages, claimed by plaintiff, 
but, since such allegations are mere 
conclusions of law, they may be strick- 
en off as superfluous, and at the trial 
plaintiff may have a verdict against 
either the original defendant or the ad- 
ditional defendant, or against both 
jointly, as the evidence may warrant 
and the jury may determine.—Richard- 
son v. Clifton, 38 D. & C. 89. 
Pa.Com.P]. A motion to quash, filed 
under Rule 2256a of the Pennsylvania 
Rules of Civil” Procedure, should be 
confined to objections to the form and 
substance of a petition to join an ad- 
ditional defendant, or of an order en- 
tered thereon: it is not proper prac- 
tice under that rule to file a motion to 
quash a writ of alias sci. fa.—Garland 
pie en 38 D. & C. 345, 7 Sch.Reg. 
Pa.Com.Pl. Under the Pennsylvania 
Rules of Civil Procedure, 2251 to 2275, 
12 P.S. Appendix, inclusive, prescrib- 
ing the procedure for joinder of ad- 
ditional defendants, the order joining 
an additional defendant is to be made 
upon petition of the original defendant 
before any hearing is to be held, since 
until the additional defendant is joined 
he is not a party to the action and is 
not even to be served with a copy of the 
iad ae v. Glendening, 38 D. & 


. 


Pa.Com.Pl. Where an additional de- 
fendant desires to question the propri- 
ety of joining him as such, on the 
ground that other actions are pending 
by reason of which his joinder as ad- 
ditional defendant would complicate 
the issues, his position should be raised 
by a motion to dismiss or, if appro- 
priate, by an answer framed in the 
same manner and form as is required in 
the pleading of defendant in an action 
of assumpsit; an answer simply stat- 
ing his position is not proper Pub 
vy. Glendening, 38 D. & C. 391. 

Pa.Com.Pl. On a rule to show cause 
why a statement of claim should not 
be amended so as to add an additional 
plaintiff, in an action instituted by 
an individual against a railway com- 
pany for injuries to an Automerile re- 
sulting from a collision with the de- 
fendant’s streetcar, it appeared that in 
the proposed amended statement of 
claim the plaintiff, in two paragraphs, 
referred to the automobile as “his;’ 
in another paragraph he referred to it 
as “the plaintiff’s;’ and in another as 
“the property of Herman L. Williams 
(original plaintiff) and Sutliff Chevro- 
let, Ine. (proposed additional plaintiff).” 
There is no averment, in the petition 
for the rule, as to why the original 
plaintiff made an affidavit in the orig- 
inal statement that he was the owner 
of the automobile, if, in fact, the pro- 
posed additional plaintiff was the own- 
er or a joint owner. Held, that the pro- 
posed amended statement is equivocal 
as to ownership of the car, and, there- 
fore, violates Section 13 of the Prac- 
tice Act, 12 P.S. § 412, the rule must, 
therefore, be discharged, and the plain- 
tiff be given 15 days to make a proper 
amendment.—Williams y. Harrisburg 
Rys. Co., 49 Dauph. 283. 

Pa.Com.Pl. The word “action” ag 
used in Rules 2274 and 2275, 12 P.S. 
Appendix, means the original proceed- 
ing and not the proceeding to add the 


additional defendants.—Patterson vy. 
Saniga, 50 Dauph. 75. 
Pa.Com.Pl. On a motion to dismiss a 


petition to add additional defendants 
under Rule 2252 of the Rules of Civil 
Procedure, 12 P.S. Appendix, the rec- 
ord indicated: that the case was in- 
stituted on May 20, 1939 against ‘“S” 
and three other individuals; that on 
January 16, 1940, the plaintiffs ob- 
tained a rule on the defendants to show 
cause why the record should not be 
amended so as to leave “S” as the only 
defendant; that since no answer was 
filed to the rule, it was made absolute 
on January 29, 1940; that on July 5, 
1940, ‘S” petitioned to join, as defend- 
ants, ‘the three persons who had orig- 
inally been named defendants, and on 
the same day rules were granted to 
show cause why the proceedings should 


not be dismissed as to the additi-nal — * 


defendants. “S” filed answers on Son- 


tember 26, 1940 averring that on July 


8, copies of the petitions to add were 
served on the additional defendants, 
and that no answer was filed to said 
petitions by the additional defendants 
within 20 days after service nor was 
any motion made to dismiss said peti- 
tions until September 17, 1940, which 
was subsequent to the 20-day period 
for the filing of the answers, as set 
forth in Rule 2256, 12 P.S. Appendix. 
The additional defendants contended, in 
their motions to dismiss the petitions 
of “S,” that the procedure to add them 
should have been under the Act of 1929 
P.L. 479, as amended, 12 P.S. § 141, in- 
stead of under the Rules of Civil Pro- 
cedure. “S’’ contended that the peti- 
tions to dismiss are in violation of 
Rule 2252, 12 P.S. Appendix, provid- 
ing that any defect in form or sub- 
stance in the petition shall be attacked 
by_.motion to dismiss filed within 20 
days after service. Held, that the Act 
of 1929, as amended, 12 P.S. § 141, was 
available to defendant ‘‘S,” to bring in 
additional defendants; the Rules of 
Civil Procedure, 12 P.S. Appendix, were 
not in effect as to this case; the failure 
of the additional defendants to answer 
did not change the applicability of the 
Act. The action must, therefore, be dis- 
Missed, as to the additional defend- 
Le aaah: v. Saniga, 50 Dauph. 


Pa.Com.Pl. On a motion to dismiss 
the case as to an additional defendant, 
in an action in trespass for damages 
resulting from an automobile collision, 
the additional defendant contended, in- 
ter alia, that the plaintiff's statement 
and the defendant’s petition to join 
the additional defendant were not ver- 
ified as required by Civil Procedural! 
Rule No, 2252 (a) and (b), 12 P.S. Ap- 
pendix, in that the seal of the notary 
did not comply with the Act of 1931 
P.L. 99, 57 P.S. § 31, because there is 
engraved thereon the arms of the Com- 
monwealth of Pennsylvania. Held, 
that the failure of the notary’s seal to 
comply with the requirements of the 
law seriously affects the verification of 
the Petition to join the additional de- 
As bpehe fiber v. Alpert,-51 Dauph. 
One paragraph of the petition to join 
the additional defendant averred that 
for the reasons set forth in the peti- 
tion, the additional defendant ‘was 
only liable for any damages sustained 
by reason of the action hereinbefore 
set forth.” Held, that the petition does 
not comply with Civil Procedural Rule 
No. 2252(a), 12 P.S. Appendix.—Enders 
v. Alpert, 51 Dauph. 66. 

Since it appears that the copies of 
the defendant’s answer, petition and 
order which were served upon the ad- 
ditional defendant were not certified by 
the Prothonotary or Clerk, and do not 
show that they have been signed and 
sworn to by the defendant, and the 
petition and order were not signed by 
him or sworn to by him, they were not 
served upon the additional defendant 
in conformity with Procedural Rule 
2255, 12 P.S.Appendix.—Enderg y. Al- 
pert, 51 Dauph. 66. 

Pa.Com.Pl. A writ of scire facias to 
bring in an additional defendant may 
be issued more than 60 days after the 
service of the statement of claim upon 
cause shown. The sufficiency of the 
eause is within the discretion of the 
court.—_Snedaker & Co. v. Wayne Title 
& Trust Co., 30 Del.Co. 98, 

A plaintiff cannot object to the issu- 
ance of the writ of scire faciag after the 
time. specified in the Rules of Court, 
where the plaintiff’s own act prevented 
the issuance of the writ sooner.—Sned- 
aker & Co. v. Wayne Title & Trust Co., 
30 Del.Co, 98. 

Pa.Com.Pl. Where an additional de- 
fendant enters an appearance and 
pleads to the merits, he thereby waives 
all questions relating to service, and 
cannot thereafter have the order of the 
court making him an additional de- 
fendant set aside—Morris vy. Loranger, 
30 Del.Co. 137. 

Pa.Co. Before an order of court will 
be made requiring the joinder of an 


Ad 
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additional party plaintiff, there must 
appear of record averments as to the 
‘manner in which such additional party 
becomes a ‘real nary in interest” in 
the case, together with proof of such 
averments, when necessary, together 
with proof of, notice to such proposed 
additional party of the intention to 
make him, her or it, an additional party 
plaintiff.—Smyth v. Bluestone, 88 P.L. 
FHSOT 

Pa.Com.Pl. Where a suit for dam- 
ages as a result of an automobile acci- 
dent was filed against the defendant 
and he attempted to bring the City of 
Monongahela on the record as an ad- 
ditional defendant, it was held that a 
notice served upon the Mayor of the 
City was not a sufficient compliance 
- with the Act of July 1, 1937, P.L. 
2547, 53 B.S. § 2774, since the original 
defendant would not come within the 
classification of “any person claiming 
damages” and further that the act 
provides for the filing of notice ‘in 
the office of the clerk or secretary of 
such municipality—Diem y. Goldman, 
21 Wash. 1. 


On the contention that all defects, if 
any, in the notice or manner of sery- 
ice were waived by the City since a 
general appearance for it had_ been 
filed by its attorney, it was held that 
such waiver applied to objections to 
the jurisdiction and not to defects of 
form or substance, and that the mo- 
tion to dismiss the City of Monongahela 
as an additional defendant was in or- 
der.—Diem y. Goldman, 21 Wash. 1. 


Pa.Com.Pl. Where under subsection 
(a) of Rule 2256, 12 P.S. Appendix, 
Pa.R.C.P., a motion on behalf of the 
additional defendants to dismiss the 
writ of scire facias as to such addi- 
tional defendants for the reason that 
after hearing held by the court, at 
which testimony of the original defend- 
ant was taken, no negligence or other 
liability of the additional defendants 
was shown the court denied the motion 
for the reason that in such a prelimin- 
ary hearing as held in this case the 
court can not say as a matter of law 
that under the peculiar: circumstances 
of the case the additional defendants 
may not be liable by a jury.—McDon- 
ald v. Graham, 23 West. 52. 

In order to insure the justice and 
equity contemplated by the rules of 
Civil Procedure, authorizing and con- 
trolling the issuance of writs of scire 
facias and the joining of additional 
defendants all parties involved in the 
accident should be made parties to the 
issue in order that the court and the 
juries may have a complete picture 
of the evidence as they transpired at 
the scene of the accident and the court 
cannot enter summary judgment or or- 
ders determining non-liability except 
only in cases where the non-liability 
is clear—McDonald vy. Graham, 23 
West. 52. : 

Pa.Mun. A petition to join an addi- 
tional defendant under Pa.R.C.P. 2252, 
12 P.S. Appendix, is not bad for du- 
plicity because it alleges in the alter- 
native that the additional defendant is 
alone liable for any injuries caused to 
plaintiff, or is jointly and severally |li- 
able therefor with defendant, if the 
facts set forth by the original defend- 
ant may be consistent with either ex- 
elusive liability on the part of the ad- 
ditional defendant or with joint liabil- 
ity of both original and additional de- 
fendants.—Marino v. Yellow Cab Co. of 
Philadelphia, 39 D. & C. 519. 

Where two plaintiffs injured in an 
automobile accident institute a joint 
suit, filing separate statements of 
claim, a single petition may properly 
be filed for joinder of an additional 
defendant as to both plaintiffs—Marino 
v. Yellow Cab Co. of Philadelphia, 39 
D. & C. 519. 

Wis. Hotel company’s liability in- 
surer was properly made party to ac- 
tion by injured guest on court’s own 
motion with leave to all parties to 
serve and file such pleadings, affidavits, 
or other papers as they might deem 
proper or relevant. St.1939, § 260.19 
(1).—Burling yv. Schroeder Hotel Co., 
298 N.W. 207, 238 Wis. 17. 
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rey ee § 251 f 

Pa. In third-party procedure, de- 
fendant, under the Rules of Civil Pro- 
cedure, after averring facts constituting 
the transaction declared on by plaintiff, 
may state legal conclusions in the alter- 
native, Pa.R.C.P. No. 2252, 12 -P.S8, Ap- 
pendix; 12 P.S..§ 141.—Rau y. Man- 
ko, 17 A.2d 422, .341 Pa. 17. 

In action for injuries suffered in au- 
tomobile collision, wherein defendant 
filed petition to join driver of plaintiff’s 
automobile as additional defendant, al- 
leged facts which would support find- 
ing that collision was caused by such 
driver’s negligence, and alleged legal 
conclusions in the alternative, that such 
negligence was either the sole cause 
or major contributing cause of the col- 
lision, petition was not bad for uncer- 
tainty or inconsistency under rule of 
Civil Procedure. Pa.R.C.P. No: 2252, 12 
P.S. Appendix.—Rau yv. Manko, 17 A.2d 
422, 341 Pa, 17. 


§ 256 

Minn. The rule as to allowing join- 
der of additional parties to action 
should be broad and flexible and, where 
parties not before court in a pending 
action, who should have been joined 
originally, are so intimately related to 
principal claims asserted by and 
against the principal parties that a 
complete determination of those claims 
is dependent to a material degree upon 
their presence, they should, upon ade- 
quate showing, be added by the court 
in the exercise of its discretion. Ma- 
son’s Minn.St.1927, § 9181—Schau v. 
Buss, 295 N.W. 910. 

Pa.Com.Pl. Joinder of an additional 
defendant under Pa.R.C.P. 2252, 12 P. 
S.Appendix. is not a matter of right 
but is within the discretion of the trial 
court, which may refuse such joinder if 
it would unreasonably prejudice the ad- 
ditional defendant or any other party 
of record.—Waite v. Houtzdale Trust 
Copel ae, CA 26. 

Tex.Civ.App. Under statute provid- 
ing for the bringing in of additional 
or necessary. parties where pleading 
has been filed on the day of the trial 
seeking to make additional parties to 
suit, trial court is vested with wide 
discretion in permitting the filing of 
amendments to the pleading and in 
making additional parties. Rev.St. 
1925, art. 1992.—Myatt v. Elliott, 143 
8.W.2d 205, error dismissed, judgment 
correct, > 

Wash. Where logs cut after expira- 
tion of timber contract were dumped 
into a river in which they were boomed 
by boom company and placed in rafts 
of logging company which sold the 
logs and remitted proceeds to boom 
company which in turn delivered money 
to logger, in Jandowner’s action against 
boom company and logging comnany 
for conversion, whether defendants 
should be allowed to bring in logger 
es an additional defendant was for 
trial court’s discretion—Watkins v. 
Siler Logging Co., 116 P.2d 315. 
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§ 262 

N.Y.App.Div. In action for personal 
injuries, an order denying impleaded 
defendant’s motion to vacate order of 
impleader obtained by original defend- 
ant directing that impleaded defendant 
be brought in as additional party de- 
fendant and that supplemental sum- 
mons and amended answer alleging 
original defendant’s claim against im- 
pleaded defendant be served upon im- 
pleaded defendant was reversed where 
claims by plaintiff and original defend- 
ant were not the same and under al- 
legations in complaint a judgment re- 
covered by plaintiff might be based 
entirely or in part upon sole negligence 
of original defendant. Civil Practice 
Act, § 193, subd. 2.—Schwartz v. Craw- 
ford, 24 N.Y.S.2d 494, 261 App.Div. 


825. 
§ 265 

Pa. The rule of civil procedure gov- 
erning third-party procedure was not 
intended to enable plaintiff, who has no 
control over litigation between original 
defendant gnd additional defendant, to 
prevent adjudication of their rights, 
and such plaintiff is not affected by de- 
fendant’s bringing in additional defend- 
ant from whoit plaintiff cannot recover. 


1 eet Sap GG 


Pa.R.C.P. No. 2252, 12 P.S.Appendix.— 
Rau v. Manko, 17 A.2d 422, 341 Pa. 17. 
Pa.Com.Pl. The requirement of Pa. — 
R.C.P. 2258, 12 P.S. Appendix, that a 
plaintiff desiring to assert a claim — 
against an additional defendant shall 


file. a supplementary statement of his at 
cause of action within 20 days after 
service upon him of a copy of the ad- © 


ditional defendant’s answer, unless the 


court, shall extend the time for filing _ 


such statement, does not prevent the > 
court from permitting such a statement — 
to be filed after expiration of the 20- 
day period, even though no extension 

was 


sought within that time—Stans-~ 


field v.:Vanbelle, 40 D, & C. 10.35) 5% 
While a court will not ordinarily — 


permit, plaintiff to file a supplementary - 


statement of his cause of action against 


an additional defendant after the time 


i) 
: " 
provided therefor by Pa.R.C.P. 2258,12 


P.S. Appendix, if the delay was due 
solely to inadvertence of counsel, it will — 
do so in a case where counsel was ad- — 
mittedly unfamiliar with the rule, a 
comparatively new one, and where 
plaintiff might be seriously prejudiced — 
By. He PP EEE oan v. Vanbelle, 40 


in which plaintiff must file a supple- 
mentary statement of claim against an — 
additional defendant, under Pa.R.C.P. 


t 


2258, 12 P.S. Appendix, may be ex- — 


tended after its expiration.—Federico v. 
City of Philadelphia, 40 D. & C. 159. 


The Pennsylvania Rules of Civil — 


Procedure are, under Rule 126, 12 P.S. 
to be liberally construed, sh 
and the court will permit the filing Ofia sy 


Appendix, 


plaintiff's supplementary statement aft-— 


ii 


~ 


\Pa.Com.Pl. The 20-day period with f 


ao 
; 


er expiration of the 20-day period pro- a 


vided by Rule 2258, 12 P.S. Appendix, 


where failure to do so was brought — 


about by counsel’s lack of familiarity 


with the new rules and by the absence 


from additional defendant’s answer of — 


any endorsement requiring a supple- | 
mentary statement.—Federico y. City of 
Philadelphia, 40 D. & ©, 159. e 


Pa.Com.Pl. Where, in an action to — 


automobile accident, plaintiff and the i 
additional defendant, who was the driy- . 


recover for injuries resulting from an Wi 


er of the car in which plaintiff was a aa 


passenger, are represented by the same ~ 
counsel, a judgment entered in favor | 
of the original defendant and against 
the additional defendant cannot stand, 
even though the additional defendant 
was not injured by the representation, 
but a judgment entered in favor of the 
original defendart at the same trial 
cannot be opened where two terms of 
court have intervened between the time 
it was entered and the time of the filing 
of the petition to open, and where in 
any case the additional defendant does | 
not contest the justice of that judg- 
ment.—Schott v. Senger Transp. Co., 40 
D. & C.:204. 


Pa.Com.Pl. An _ affidavit of defense : 
raising questions of law under Pa.R.C. 
P. 2258(b), 12 P.S. Appendix, 


f 
™ 


| 


rather | 


than a motion to dismiss under Ru’e | 


2256, is the proper pleading by which 
to raise an additional defendant’s con- 
tention that the plaintiff has no stand-_ 
ing to plead a direct cause of action 
against him, as was done in plaintiff’s 
supplementary statement.—Waliace y. 
City of Philadelphia, 40 D. & C. 242. 

Under Pa.R.C.P. 2258, 12 P.S. Appen- 
dix, plaintiff may aver a direct cause 
of action against the additional de- 
fendant in his supplementary statement 
if it arises from the same facts as the 
original cause of action and could have 
been asserted against the additional de- 
fendant, were he an original defendant, 
regardless of the fact that the addi- 
tional defendant was joined on the the- 
ory of liability over.—Wallace vy. City 
of Philadelphia, 40 D. & C. 242. 

§ 266 

Pa. Where plaintiff elects not to file 
a supplementary statement against ad- 
ditional defendant brought in by orig- 
inal defendant, under rule of Civil Pro- 
cedure, plaintiff cannot recover against 
additional defendant, but defendant 
may keep additional defendant in the 
ease to enforce contribution if the jury 
find against both defendants. Pa. RC. 


" 


‘ was properly dropped from the record 


§ 287 


P. Nos. 2252, 2258(a,¢), 12 P.S. Appen- 
ane y. Manko, 17 A.2d 422, 341 
aL 7s 


ee § 287 


Pa.Co. The question as to parties 

may now be raised by a petition in the 
mature of a rule to show cause why 
the insurance company should not be 
brought upon the record as a party 
plaintiff after notice given to said al- 
leged real party in interest, or by an 
answer filed which sets up specifically 
allegations of fact as to the real par- 
ties, the amount of the interest, how it 
was acquired, and the real interest of 
the original plaintiff.—Goldscheiter v. 
Heilman, 89. P.L.J. 89. : 
_ Pa,Com.Pl. Preliminary objections to 
-a bill alleged to be defective for want 
proper parties were overruled, where 
laintiff prayed for the return of im- 
properly issued capital stock in a cor- 
poration organized by plaintiff, his 
brother and defendant’s deceased hus- 
band and for an accounting, it being 
held that the interests were several 
and the brother was not a necessary 
joint plaintiff—Karambelas v. Steliotes, 
88 P.L.J. 554. 
_ The prayer of a bill, asking for re- 
lief to a party not joined as a plaintiff 
was amendable, restricting the applica- 
tion of the prayer to plaintiff in the 
-bill—Karambelas vy. Steliotes, 88 P. 
Lid. 554, 

; 3 § 290 


Pa. Where plaintiff did not file a 
‘supplementary statement against ad- 
: itional defendant brought in by orig- 
defendant, under rule of civil 
procedure, plaintiff was barred from 
recovery against additional defendant. 
‘Pa.R.C.P. Nos. 2252, 2258(a) (c), 12 
P.S. Appendix.—Davidson v. Patter- 
n, 21 A.2d 30, 342 Pa: 466. 
Where plaintiff elected not to file a 
supplementary statement against addi- 
tional defendant brought in by original 
defendant, under rule of civil proce- 
dure, and original defendant made no 
averments of liability of additional de- 
endant to him, additional defendant 


ir 


upon his motion, after period for filing 
a supplementary statement against him 
had passed. Pa.R.C.P. Nos. 2252, 2258 
(a) (ce), 12 P.S. Appendix,—Davidson 
. Patterson, 21 A.2d 30, 342 Pa. 466. 
diy § 291 

Ga. One who was made a_ party 
during trial of case was entitled to 
_the same time for preparation as if 
she had been an original defendant 
in the cause, but, after allowing the 


ease to proceed without objection, she 


‘could not be heard to complain for the 
first time on appeal that she was de- 
_ prived of right to assist in selecting 
the jury and of her right to the same 

time within which to prepare for trial 
as an original defendant. Code 1933, 

§ 3-405.—Davis v. Freeman, 10 S.E.2d 

847, 190 Ga. 833. 

Pa.Com.Pl. The court will not per- 
mit plaintiff to file a supplementary 
statement of his cause of action against 
an additional defendant nune. pro tune 
six months after the expiration of the 
20-day period provided for such filing 
by Pa.R.C.P. 2258, 12 P.S. Appendix, 
where the delay was due solely to in- 
advertence of counsel, that. period be- 

ing more than a reasonable time for 
counsel to have become familiar with 
the new rules and to have cured the 

Se neky v. Master, 40 D. & 

4S ba I 

Pa.Com.Pl. Under PaR.C.P, 2256 
(a), 12 P.S. Appendix, a motion to dis- 
miss as to an additional defendant may 
be granted only for a defect of form 
or substance in the petition to join 
such additional defendant, or in the or- 
der of the court thereon, and no an- 
swer to the petition to dismiss is re- 
quired.—_Booth v. Pennsylvania Rail- 

eon atary Relief Dept., 41 D. & 

2 
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Pa.Com.Pl. The question of negli- 
gence and contributory negligence ean- 
not be considered by the Court on this 
motion to dismiss the action as to the 
additional defendant.—Enders vy. Al- 
pert, 51 Dauph. 66. 

The only ground for dismissal is a 
defect of form or substance in the peti- 


tion or in the order of the court there- 
on; the rule does not require an an- 
swer to the motion.—Enders vy. Alpert, 
51 Dauph. 66. 

The additional defendant has no 
standing to raise an objection that 


counsel for the defendant did not exe- 


cute the waiver of a hearing on the 
petition until subsequent to the date 
on which the additional defendant was 


brought in.—Enders vy. Alpert, 51 
Dauph. 66. 

Pa.Com.Pl.—Rule 2258, New Rules of 
Procedure, 12 P.S.Appendix, provide 


that plaintiff shall file supplementary 
statement of his cause of action against 
additional defendant, within twenty 
days after service on plaintiff of a 
copy of answer of additional defend- 
ant. And thus in action of trespass 
against transportation concern, peti- 
tion by defendant to add another such 
transportation company as additional 
defendant, acceptance by plaintiff's 
counsel and rule to drop additional de- 
fendant for want of supplementary af- 
fidavit by plaintiffs, more than two 
months having expired since accept- 
ance of additional defendant’s answer. 
—Alansky v. White Transit Co., 35 
Luz.L.Reg.Rep. 41. 


»§ 293 
W.Va. Where suit is brought by 
parties having no interest in subject 


matter, suit is of no avail for any pur- . 


pose and defect in jurisdiction cannot 
be corrected by making as party plain- 
tiff the person in whose name the suit 
should have been brought in the first 


instances VeRen v. Comer, 13 S.H.2d 
‘ § 294 
Fla. In suit for relief on ground 


that defendant, who was in possession 
of farms which plaintiff claimed to 
have purchased with money placed in 
plaintiff's hands by intervener for in- 
vestment, was selling products from 
farms without plaintiff’s permission 
and refusing to account therefor where 
pleadings showed that money with 
which farms were purchased belonged 
to intervener, intervener was ‘real par- 
ty at interest” and was properly sub- 
stituted as plaintiff—Carr v. Carlisle, 
200 So, 529. 


§ 296 

Mont. In determining whether cred- 
it men’s association, suing on accounts 
as trustee, could amend complaint to 
show that after filing suit association 
purchased the accounts sued on, court 
would presume that association could 
have maintained suit under statute 
requiring every action to be prosecuted 
in name of “real party in interest,” 
where complaint alleged that associa- 
tion was a trustee of express trust, 
and there was no showing that amend- 
ment was sought to evade the stat- 
utes. Rev.Codes 1935, §§ 9067, 9086, 
9187.—Northern Montana Ass’n_ of 
Credit Men v. Hauge, 105 P.2d 1102. 

§ 297 

D.C.Mo. A “substitute defendant” is 
one who takes the place of another in 
the same suit or controversy and is 
not one who is sued upon an entirely 
different cause of action—McCann vy: 
Fen ath Stores Corporation, 34 F.Supp. 


Pa.Com.Pl. In an action in eject- 
ment, the plaintiff secured a rule upon 
the widow of the defendant who was 
also his executrix, sole heir and dey- 
isee, to show cause why she should 
not be substituted as a party defend- 
ant. The record indicated that the de- 
fendant had died several months after 
he had filed an Answer denying the 
averments of the plaintiff’s Declaration 
that defendant was occupying land be- 
longing to the plaintiff. Held, that un- 
der the provisions of Section 38 of the 
Act of} April) 13, 71807412 PS. song: 
the executrix has nothing to do with 
the defense of this suit in ejectment; 
the rule so far as it relates to the ex- 
ecutrix, must, therefore, be discharged, 
but should be made absolute as to her 
as being the one next ing interest.— 
Peoples Bridge Co. of Harrisburg 
Pennsylvania v, Reist, 49 Dauph. 328. 

The one who is next in interest 
should be substituted in the defense 
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no one defending. 


eH y , ws 
‘Otherwise’ there would. b 

I Peoples Bridge Co. 

of Harrisburg v. ae 49 Dauph. 323. 
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-La.App. A plaintiff suing railroad 
company instead of trustee appointed’ 
by bankruptey court in railroad re- 
organization proceeding, for alleged 
negligent handling of shipment moving 
over railroad company’s lines at a time 
when company and its officers had been 
superseded by trustee, would not be 
permitted to amend his petition so as 
to allege the same ground of action as 
against trustee, where issue on right of 
plaintiff to bring the suit had been 
joined and evidence administered under 
“exception of no right of action’, 
which is a special plea directed to ab- 
sence of any right in plaintiff to main- 
tain action. Bankr.Act § 77, 11 U.S. 
C.A. § 205; Code Prac. art. 357.—Lev- 
in v. Missouri Pac. R. Co., 2 So.2d 99: 

N.M. Where purchaser of lots knew 
that predecessors in title were in de- 
fault in their answer to suit to fore- 
close paving liens, and purchaser did 
not attempt to intervene for many 
months, refusal to permit further un- 
necessary delay on part of the purchas- 
er when purchaser sought to intervene 
or be substituted as party when the | 
cause came on for hearing was not an 
abuse of discretion. Comp.St.1929, § 
105-1502.—State ex rel. Lebeck v. Cha- 
vez, 113 P.2d 179, 45 N.M. 161. 


‘ 


of the case; 


§ 300 

Minn. In action against corporation 
for services rendered, permitting plain- 
tiff to amend complaint, by substituting 
members of partnership as defendants 
in place of corporation when it ap- 
peared that business had been con- 
ducted by partnership and not corpo- 
ration at time plaintiff allegedly ren- 
dered his services, was error, since 
pares could not be brought into court 

y mere amendment of pleadings.— 
Guy v. Dictating Machine & Record 
Co., 294 NW. 877.) 

Mont. The substitution of parties 
or the enlargement of parties to an ac- 
tion may not be made as a matter of. 
course, and leave of court thereto must 
be obtained, but only after notice 
given to the parties affected.—State ex 
rel. Bedord vy. District Court of Ninth 
Judicial Dist. in and for Glacier Coun- 
ty, 114 P.2d 265. 

N.M. The granting or denying of 
motion to be substituted as party de- 
fendant and to require plaintiffs to 
give security bond for costs is an exer- 
cise of judicial discretion upon a ma- 
terial issue.—State ex rel. Lebeck~ y. 
Chavez, 1138 P.2d 179, 45 N.M. 161. 

N.C. In action against a bank to re- 
cover funds deposited therein on 
ground of alleged donatio mortis causa 
of such funds to plaintiff by deceased, 
where administrator made a claim to 
funds and plaintiff appealed to superior 
court from superior court clerk’s order 
granting bank’s petition to have admin- 
istrator substituted as party defendant 
in place of bank, it was not error for 
superior court to reverse clerk’s order 
in absence of finding by court that 
clerk abused his discretion or commit- 
ted error of law in signing order of 
substitution. Code 1939, §§ 460, 633- 
637.—Bynum v. HWidelity Bank of Dur- 
ham, 12 8.H.2d 898, 219 N.C. 109, 

Pa.Com.Pl. The proper procedure for 
substituting as defendant in pending 
litigation a nonresident personal rep- 
resentative of a deceased party is that 
set forth in section 35(h) of the Fidu- 
ciaries Act of June 7, 1917, P.L. 447, 


20 P.S. § 778, including service by 
publicatiomg service upon the personal 
representatfve’s surety in accordance 


with the procedure outlined in section 
37 of the act, 20 P.S. § 784, dealing 
with the service of original process in 
suits against estates the representatives 
of which do not reside in the county 
having jurisdiction of their accounts, is 
defective.—Helfstein v. Milikovsky, 39 
D. & C. 258. : 
Pa.Com.Pl. A respondent substituted 
for an original respondent under the 
terms of the Act of April 13, 1840, P. 
L. 319, 12 P.8. $2039, need. not b> 
served with original process, but is 


uf : 0) ig ‘ nevis: 
h notice of the s 


i Ah ag se ex rel. v. Haney, 41 D. & C. 


ry te A 
* § 307 
—  N.Y.Sup. A motion by defendants 
properly before court to strike out 
other parties defendant should be de- 
nied, in absence of showing that mov- 
ing defendants will be prejudiced by 
court’s failure to grant such relief. 
Drivas. v. Lekas, 23 N.Y.S.2d 1015, 
_ affirmed, 23 N.Y.S.2d 1018, 260 App. 
Y Div; 865; 
~ N.C. The trial court may before or 
after judgment in the furtherance of 
justice amend any pleading, process or 
' proceeding by adding or striking out 
the name of any party and at the 
hearing of the cause or between terms 
Or at a regular term, the court may 
Tequire new parties to be brought in 
by proper order or sufficient. process. 


Code’ 19395188 456, 460:—Jiones v. 
Griggs, 14 S.E.2d 886, 219 N.C. 700. 
> § 308 
Ala. If during the progress of a suit 


A 


parties and strikes out parties orig- 
. inally sued, thus working an entire 
change of parties defendant, a motion 
for discontinuance will be granted.— 
McKelvey-Coats Furniture Co. y. Doe, 

198 So. 128. 
Where record justified conclusion 
that original defendant in detinue for 
repossession of refrigerator was be- 
- lieved to be a man, by plaintiff who 
sued defendant under fictitious name, 
and that upon finding that refrigerator 
ne was in possession of a woman an alias 
. summons and complaint was sued out 
to so indicate, and that amendment 
styled an alias was served and the 
ee original was returned without service, 
. plaintiff had right to further amend by 
bringing in as defendants a man and 


the parties sued by fictitious names in 


original and amended complaints, and 0O.C.L.A. 


‘after plaintiff made such an amend- 
. .ment, defendants were not entitled to 
discontinuance on ground of complete 
change of parties defendant. Code 
1923, §§ 5709, 9515.—McKelvey-Coats 
Furniture Co. v. Doe, 198 So. 128, 
There can be no discontinuance be» 
cause of a complete change of party 
defendant by striking out original and 
bringing in a new party, if both parties 
» are still in the case as parties defend- 
. ant.—McKelvey-Coats Furniture Co. v. 
- Doe, 198 So. 128. , oat 
Ala. In suit by complainant indiv- 
idually to establish and define disputed 
boundary line between adjoining lands, 
complainant was entitled to file amend- 
‘ment designating as parties complain- 
ant himself and another as executors, 
over objection that amendment worked 
an entire change of parties complain- 
ant and made a new cause of action. 


Code 1923, §§ 6440, 6465.—Edwards y.. 


Smith, 199 So. 811, 240 Ala. 397. 

§ 321 sie 
Pa.Com.Pl. A plaintiff or petitioner 
trading under an assumed or fictitious 
name is not required to aver in his 
pleadings that he has registered the 
» name under the Fictitious Name Act,— 
Philadelphia Real Estate Inv. Corpora- 

tion y. Frazier, 29 Del. 460. , 
_ The defense that_a plaintiff or pe- 
titioner trading under an assumed or 
, fictitious name has-not registered un- 
der the Fictitious Name Act, is an af- 
_  firmative one, and must be pleaded to 
. the merits in an affidavit of defense 
or answer.—Philadelphia Real Estate 
a Corporation y. Frazier, 29 Del. 

460. 


§ 324 3 

Ala. Statutes relating to suing a de- 
fendant by a fictitious name _ and 
amending pleadings when defendant’s 
true name is discovered, have a com- 

» mon purpose and so far as their pro- 
' yisions vary, good practice calls for 
compliance with both statutes. Code 


tp "42 C.J. ANNO.—277 


be 
? 


* 


Bais MO Resa 
1923, §§ 5709, 9 


plaintiff 


plaintiff so amends as to bring in new. 


. woman with averment that they were. 


hae 


Coats 


5.—McKelvey- 
Furniture Co. v. Doe, 198 So. 128 


is ignorant of 


any pleading or proceeding by any 
name and when his true name is dis- 
covered the pleading or proceeding may 
be amended accordingly, was: intended 


‘primarily for cases in which name of 


defendant was unknown, but it is an 
emergency statute and includes cases 
in which neither name nor identity of 
defendant is known. Code 1923, § 
9515.—_McKelvey-Coats Furniture Co. vy. 
Doe, 198 So. 128 

A complaint is sufficient if it fol- 
lows terms of statute relating to suing 
a party by a fictitious name, and avers 
that name of defendant is unknown to 
plaintiff and that his true name will 
be disclosed by amendment when as- 
certained. Code 19238, § 5709.—McKel- 
vey-Coats Furniture Co. v. Doe, 198 So. 
128. 

Ala. In an action wherein plaintiff 
sues defendant by fictitious name, it is 
good practice to ayer any descriptive 
matter known to plaintiff, tending to 
identify defendant as an aid to officer 
in service of summons and otherwise 
plaintiff should aid in perfecting serv- 
ice on proper party. Code 1923, §§ 
5.709, 9515.—McKelvey-Coats Furniture 
Co. v. Doe, 198 So. 128. 


§ 333 | 

Ind.App. Where a complaint shows 
defect’ of parties plaintiff or defend- 
ant, the question may be raised by 
demurrer, but where defect is not ap- 
parent on face of the complaint, ques- 
tion must be raised by verified plea in 
abatement. Burns’ Ann.St. § 2-1007. 


7 error dismissed, 
The statute providing that when | eid 

defendant’s 
name, defendant may be designated in 


—George v. Massey Harris Co., 34 N. 


H.2d 956. 

Or. A “defect of parties’? means too 
few, not too many.—Haley v. Sprague, 
140 9Pi207 1031; 

Or. A defendant setting up an al- 
leged defect of parties plaintiff as 
ground of demurrer cannot accomplish 
same result by moving to strike from 
complaint) averments setting forth 
claims of plaintiffs which he disfavors. 
.C.L.A. § 1-315—Haley v. Sprague, 
111 P.2d 1031. 

§ 334 


Cal.App. In condemnation proceed- 
ings, plaintiff had the privilege, by 
service of summons, to identify par- 
ties designated under fictitious names, 
and if any party appeared improp- 
erly, plaintiff had a right to move to 
strike such party’s pleading from file.— 
Bayle-Lacoste & Co. v. Superior Court 
of Alameda County, 116 P.2d 458. 

Where a corporation which was not 
specifically named as defendant in 
complaint in condemnation proceedings, 
although sued under a fictitious name, 


was not served with summons, and 
corporation filed an answer in pro- 
ceedings over five years after com- | 


mencement thereof seeking affirmative 
relief in damages, plaintiff’s failure 
within a reasonable period to move 
to strike answer from file was an ad- 
mission that corporation, sued under 
a fictitious name, was a party to pro- 
ceedings from their commencement and 
an acquiescence in appearance of cor- 
poration in such capacity, and conduct 
of plaintiff and corporation manifested 
a ‘waiver’ of any question of propriety 
of appearance of corporation. 
Civ.Proc. § 1246.—Bayle-Lacoste & Co. 
v. Superior Court of Alameda County, 
116 P.2d 458. 


N.Y.App.Div. The execution of a bill 
of sale to allegedly converted chattels 
by plaintiff subsequent to the com- 
mencement of suit did not constitute 
a “release’’ of plaintiff's cause of ac- 
tion which would entitle defendants to 
judgment dismissing cause of action. 
Rules of Civil Practice, rule 107, subd. 


7.—Pompez Exhibition Co. v. Flatto, 26 


N.Y.S.2d 654, 261 App.Div. 613. 


Tex.Civ.App. An unverified speaking 


demurrer to petition on ground that one 
of plaintiffs is wife of man living in an- 
other state does not legally raise issue 
of her capacity to appear as plaintiff— 


Code 


prior opinion 99 P.2d 302. i 34) 


Hh MRO © 5g 6 aan 


i Pile tea ~ 
Skinner v. Vaugh 


an, 150 S.W.2d 260 
judgment correct. | 
, SSB ine yy ae 
Mont. Contention, that an action un- 
der the Federal Wmployers’ Liability 
Act for death of a railroad employ 
could not be maintained by the ad 
ministrator where there were sons 0! 
deceased employee surviving, could not — 
be raised by a general demurrer. Fed- — 
eral Hmployers’ Liability Act § 1, 55 
U.S.C.A. § 51.—Notti v. Great te 
§ 345 Poca . 


Ry. Co. 104? Pi2d 7, 

N.Y.App.Div. In action by employee 
on behalf of himself and other em 
ployees, against former employer and 
others for accounting concerning mon- 
ey allegedly deducted from employees’ 
salaries. to. purchase employer’s sto f 
under employees’ group purchase plan, 
defendants were “estopped” from cla ™m_ 
ing that relief awarded. employee 
benefit of himself and other emplo; 
should have been subject of separate — 
law actions, where each employ : 
would have been entitled, in a sep ; 
action, to obtain amount awarde 
benefit of employees, and parties — 
proceeded upon theory that trial court — 
could dispose of claims of former em- 
ployees.—Lamphier vy. Underwriters 
Trust Co., 24 N.Y.S.2d 65, 260 App. 


Div. 1010, reargument denied 25 N.Y 
20.781.) 5%, 


he kn 


ef 


such as infancy or i 
sanity, or want of title in the plaintiff — 
to the character in which he sues. Cod 
Civ.Proc. § 430, subd. 2.—Klopstock v. _ 
Superior Court in and for City and 
County of San Francisco, 108 P.2d 906 

yt 


La,App. An “exception of no right — 
of action” challenges plaintiff’s owner. Lila 
ship of or interest in the claim sued on, 
whereas the ‘exception of lack - 
pacity to stand in judgment’ 


interest in the claim sued on.—Riche v. 
iebieeete Parish School Board, 200 So. 

The “exception of lack of capacity to — 
stand in judgment” is usually resorted 
to, not to question plaintiff's owner- 
ship of or interest in the claim sued on, 
but where he is alleged to be under 
some disability such as minority, in- 
terdiction, etc., which prevents him — 
from suing unassisted, or where he sues © 
through an alleged representative who, — 
it is alleged, has no authority to repre- — 
sent him, such as a tutor who has not 
been properly appointed or confirmed.—~ 
Riche yv. Ascension Parish School” 
Board, 200 So. 681. ‘ 

Okl. Objection that action is not be- 
ing prosecuted by the real party in in-— 
terest should be raised by demurrer ~ 
where the pleading discloses such fact, 
and by answer where the pleading does 
not disclose such fact, if such condi- 
tion is known to the party entitled to 
object, and if no objection is made, it 
is ‘“‘waived”’.—J. E. Crosbie, Ine, vy. 
Fisher, 109 P.2d 1075. ; 

Tex.Ciy.App. In action on noté exe- 
cuted by defendant prior to deceased’s 
death and made payable to deceased’s 
order, plaintiff's right to sue as trustee 
of deceased’s estate could not be sue- 
cessfully raised by a general demurrer, 
but was to be raised, if at all, by a 
plea in abatement.—Menczer vy. Fort 
Worth Nat. Bank, 149 S.W.2d 200. 

56 


§ 3 

‘A defense that a plaintiff 
is not the real party in interest and 
has no right to maintain the action 
must be specially pleaded,—Griflith vy. 
Thrall, 29 N.H.2d 345. 

Okl. Objection that action is not be- 
ing prosecuted by the real party in Set 


Ind.App. 


§ 369 | 
interest should be raised by demurrer 
where the pleading discloses such fact, 
_and by answer where the pleading does 
not disclose such fact, if such condition 
is known to the party entitled to ob- 
ject, and if no objection is made, it is 
“waived’.—J. BE. Crosbie, Inc., v. Fish- 
er, 109 P.2d 1075. 


§ 36 

La. Where action for trespass on 
- land, and for value of clam shells re- 
-. moved therefrom was brought by cer- 
tain heirs of parties who had obtained 
title by adverse possession, against de- 
_fendants who did not contest that title, 
. and trial court entered judgment which 
-—-purported to determine the interest of 
all heirs including some who were not 
parties, trial court’s refusal to open the 
case after trial but before entry of 
judgment, to allow defendants to com- 
pel plaintiffs to bring in as “necessary 
- parties’? certain other heirs who claim- 
ed to be owners of the land and to 
have sole right to damages recovered, 
was an abuse of discretion, since such 
heirs would not be bound by the judg- 
ment unless they were made parties, 
and might later establish a greater in- 
terest in the land than determined by 
the judgmént.—De Hart v. Continental 
Land & Fur Co., 200 So. 9, 196 La. 


rei O iter * 
ee § 370 
A general demurrer to a pe- 


 multifariousness, duplicity, or misjoin- 
der of causes of action, or as to non- 
- joinder or misjoinder of parties, but 
as to such matters, a special demur- 
rer is necessary.—Grant v. Hart, 14 8. 
H.2d 860. i fied 
Ga. An objection to petition on 
ground of nonjoinder of parties must 
’ be raised by special, rather than gen- 
\ eral, demurrer thereto.—Haynes_ v. 
. Phrift Credit Vise 14 $.H.2d 871. 
mA j 381 
} Cal. Objection that “indispensable 
parties” have not been joined is so 
fundamental that it need not be raised 
by the parties themselves, and the 
court may of its own motion ‘dismiss 
the proceedings or refuse to proceed 
until the indispensable parties are 
brought in. Code Civ.Proc. § 389.— 
Bank of California Nat. Ass’n_v. Su- 
--—- perior Court in and for City and Coun- 
; ty of San Francisco, 106 P.2a 879, pri- 
or opinion 100 P.2d 1110. 

La. Under technical rules of plead- 
ing, a plea of nonjoinder of parties 
should be filed in limine and otherwise 
_ it comes too late—De Hart v. Conti- 

nental Land & Fur Co., 200 So. 9, 196 
La. 701. Lies: 
Where absence of necessary parties is 
apparent from the record, the court 
may take notice of that fact on its own 
motion and refuse to proceed further 
with the case-——De Hart v. Continental 
Land & Fur Co., 200 So. 9, 196 La. 701. 
A trial judge has discretion to re- 
open a case after trial and before judg- 
ment to permit a litigant to file excep- 
tions of nonjoinder of necessary par- 
ties—De Hart v. Continental Land & 
Fur Co., 200 So. 9, 196 La. 701. 
Tex.Civ.App. ~ Failure to bring in nec- 
essary parties presents ‘fundamental 
error’ which the parties litigant can- 
not waive and of which the court must 
take cognizance sua sponte at any stage 
‘of the proceedings and correct, not for 
benefit of parties litigant, but for bene- 
fit of the parties whose interest will 
be injuriously affected and who are not 
before the court.—Arnold Motor Co. v. 
Cc. I. T. Corporation, 149 S.W.2d 1056. 


§ 383: 

§.C. In action on fire policy, trial 
court erred in granting a nonsuit on 
ground of defect of parties, where it 
appeared that the objection had not 
been raised by demurrer or answer, 
since objection of alleged defect of par- 
y ties was “waived” if not taken by de- 

murrer or answer. Code 1982, §§ 458- 
Es 462.—Baker y. Hartford Fire Ins. Co., 
. 11 S.Wi2d 434, 195 S.C. 373. 
§ 389 

R.I. Omission of necessary parties, 
unless cured by amendment, will de- 
feat an action.—Goucher y. Herr, 14 
A.2d 651, 


_ § 390. ee het 
D.C.Pa. A defendant cannot be re- 


quired to litigate questions which pri- 


marily and directly involve issues with 
third parties not before the court.— 
Bowen y. Baker, 35 F.Supp. 852. 

IH. When omission of necessary par- 
ties to an equitable action is noted, 
ordinary procedure is for the court to 
stop further proceedings.—Texas Co. V. 
Hollingsworth, 31 N.B.2d 944, 375 Ill. 
536, reversing 27 N.H.2d 67, 304 Ml. 
App. 607. Ke f 

Til. If lack of parties in an equitable 
action is brought to attention of court, 
whether it is.one of original or appel- 
late jurisdiction, court should not pro- 
ceed further.in the matter until omis- 
sion has been corrected, even though 
no objection is made by any party liti- 
gant.—Texas Co. v. Hollingsworth, 31 
N.B.2d 944, 375 Ill. 536, reversing 27 
N.E.2d 67, 304 IllApp. 607. 

Tex.Civ.App. 
essary parties presents ‘fundamental 
error” which the parties litigant cannot 
waive and of which the court must take 
cognizance sua sponte at any stage of 
the proceedings and correct, not for 
benefit of parties litigant, but for bene- 
fit of the parties whose interest will be 
injuriously affected and who are not be- 
fore the court.—Arnold Motor Co. y. 
Cc. I. T. Corporation, 149 S.W.2d 1056. 

+) 


391 

Conn. In grantor’s action against 
wife of deceased grantee to recover pos- 
session of realty on ground that condi- 
tion of deed had been broken, complaint 
alleging that wife was grantee’s sole 
heir at law was not demurrable because 
neither administrator, heirs, nor per- 
sonal representatives of grantee were 
made parties. Gen.St.1930, § 5156.— 
Hardy v. Scott, 19 A.2d 420, 127 Conn. 
722. 

Extraneous facts which would dis- 
close a deficiency of. necessary parties 
could not be taken advantage of by de- 
murrer to complaint.—Hardy v. Scott, 
19 A.2d 420, 127 Conn. 722. 

Ga. A general demurrer to a peti- 
tion does not raise questions as to 
multifariousness, duplicity, or misjoin- 
der of causes of action, or as to non- 
joinder or misjoinder of parties, but 
as to such matters, a special demurrer 
supeees gar eaesaa ne v. Hart, 14 S$.0.2d 


Ga. An _ objection to petition on 
ground of nonjoinder of parties must 
be raised by special, rather than gen- 
eral, demurrer thereto.—Haynes vy. 
Thrift Credit Union, 14 S.8.2d 871. 

Ga. Nonjoinder of proper and nec- 
essary parties defendant cannot be tak- 
en advantage of by general demurrer.— 


Federal Land Bank of Columbia vy. 
Forrester, 15 S.H.2d 517. 
N.M. Objection that surety company 


was not a necessary or proper party 
was not a proper ground for demurrer. 
Comp.St.1929, § 105-411.—Krametbauer 
v. McDonald, 104 P.2d 900, 44 N.M. 


473. 
§ 393 
La. 
ny and employee thereof to recover 
damages for trespass and destruction 
of tree on plaintiff's land, power com- 
pany’s plea of nonjoinder of parish 
police jury as necessary party defend- 
ant should be made by way of answer 
in defense of suit, not by exception of 
nonjoinder, if facts alleged mean that 
police jury alone is responsible for 
destruction of tree —Huguet v. Louisi- 
ana Power & Light Co., 200 So. 141, 
196 La. 771. 


Fun 405 
Cal. Objection tuat “indispensable 
parties’ have not been joined is so 


fundamental that it need not be raised 
by the parties themselves, and the 
court may of its own motion dismiss 
the proceedings or refuse to proceed 


until the indispensable parties are 
brought in. Code Ciy.Proc. § 389.— 
Bank of California Nat. Ass’n v. Su- 


perior Court in and for,City and Coun- 
ty of San Francisco, 106 P.2d 879, 
prior opinion 100 P.2d 1110. 
§ 413 
La. Exception of misjoinder of par- 
ties is dilatory in character and must 


Failure to bring in nec-: 


In action against power compa- * 


La. The exception of misjoinder is 


“dilatory” in character and must be 
determined on the face of the petition, 
and test is whether the petition shows 
that the parties, plaintiffs or defend- 
ants, have a common interest in the 
subject matter of the suit—Board of 
Com’rs of Orleans Leyee Dist. v. Shu- 
shan, 2 So.2d 35, 197 La. 598. . 
§ 414 i 
Ga. A general demurrer to a peti- 
tion does not raise questions as to 
multifariousness, duplicity, or misjoin- 
der of causes of action, or as to non- 
joinder’ or misjoinder of parties, but 
as to such matters, a special demurrer 
is “necessary.—Grant y. Hart, 14 S.B. 
2d 860. 
N.M. “Defect of parties” as ground 
for demurrer means too few parties, 
not too many, so that nonjoinder and 
not misjoinder is ground of demurrer 
for “defect of parties’. Comp.St.1929, 
§ 105-411.—Krametbauer vy. McDonald, 
104 P.2d 900, 44 N.M. 478. 


§ 433 

La. The exception of misjoinder is 
“dilatory” in character and must be de- 
termined on the face of the petition, 
and test is whether the petition shows 
that the parties, plaintiffs or defend- 
ants, have a common interest in the 
subject matter of the suit.—Board of 
Com’rs of Orleans Levee Dist. vy. Shu- 
shan, 2 So.2d 85, 197 Ta. 598. 

Or. In malpractice action against 
hospital association and two physicians 
employed by it, objection that the 
physicians were not joint tort-feasors, 
and therefore that there was a misjoin- 
der of them as defendants, should have 
been raised before court’s charge -to 
jury, and proper procedure was for a 
motion for a nonsuit upon ground of 


misjoinder, otherwise question was 
“waived”.—Giusti v. C. H. Weston Co., 
108 P.2d 1010. 

§ 434 


Ga. A general demurrer to a_ peti- 
tion does not raise questions as to 
multifariousness, duplicity, or misjoin- 
der of causes of action, or as to non- 
joinder or misjoinder of parties, but 
ag to such matters, a special demur-— 
rer is necessary.—Grant v. Hart, 14 S. 
H.2d 860. 


§ 435 

D.C.S.C, At common law and under 
code practice generally, the mere mis- 
nomer of a defendant was _ properly 
pleaded in abatement, and such rule ap- 
plies to corporations as well as indi- 
viduals.—Sweeney v. Greenwood Index- 
Journal Co., 37 F.Supp. 484, 


§ 449 

Kan. In action to set aside assign- 
ments of personalty on ground of lack 
of mental capacity of and undue in- 
fluence and fraud allegedly practiced 
on the assignor, defendants other than 
those defendants who were made bene- 
ficiaries under assignor’s will could not 
complain because the beneficiaries were 
made parties defendant, on ground of 
“misjoinder of parties’’.—Brothers y. 
Adams, 107 P.2d 757, 152 Kan. 675. 

N.M. Generally, only the person 
wrongfully joined as a party may ob- 
ject to the misjoinder.—Krametbauer v. 
McDonald, 104 P.2d 900, 44 N.M. 473. 


§ 450 
Mich. A steel company sued by 
sailor for injuries sustained when 


struck by crane used by steel eompa- 
ny in loading steel onto boat could not 
complain that owner of boat was im- 
properly joined as party defendant, 
where sailor dismissed action as to 
owner and proceeded to trial against 
steel company. Comp.Laws 1929, § 
14021.—Garstka vy. Republic Steel Cor- 
poration, 298 N.W. 691, 294 Mich. 387. 
§ 451 

Pa.Com.Pl. An attack upon the va- 
lidity of proceedings to join an addi- 
tional defendant, on the ground they 


~~ 3 


MA 
y 


) Di.&.C.-438. ; 


" 


n too late, should be m 

R.C.P. 2256, op opld arpendix: 
l than by a petition under the 
t of March 5, 1925, P.L. 23, 12 P.S. 
672 et seq., which has been suspend- 
ed as to such a case by Pa.R.C.P. 2275. 
—Woytovich v. Borough of Blakely, 40 


; § 452 eed 
Ky. Where petition sought relief 
against defendant in individual capacity 
and as administrator of his wife’s es- 


tate, defect in caption of original plead- 


ing which named defendant as adminis- 


trator of the wife’s estate could not be 
raised by general demurrer.—Wigginton 
vy. Leech’s Adm’x, 149 S.W.2d 531, 285 
Ky. 787. 

i § 456 


N.Y.Sup. Where process was served 
on G. H. C. though summons and com- 
plaint named as a defendant only G. 

/C, Jr., and G. H. C. did not an- 
swer, but complaint as a whole fairly 
apprised him that he was the party the 
action was intended to affect, jurisdic- 
tion over G. H. ©. was acquired, and 
the defect in description could be cured 
by amendment.—Gerdes y. Reynolds, 28 
N.Y.S.2d 622. 

N.Y.Sup. If officers of unincorpo- 
rated association are properly. served 
with summons, association, although 
misnamed as defendant, is brought 
defore court, since misnomer could be 
cured by amendment. Civil Practice 
Act, § 105; General Association Law, 
§ 13.—New York Electrical Contractors’ 
Ass’n v. Local Union No. 3 of Inter- 
national Brotherhood of Hlectrical 
waprers, 29. N.Y.S.2d 437, 176 Mise. 


§ 464 

N.J.Ch. Advantage of the misnomer 
of a party to an action must be taken, 
as soon as discovered, by plea in abate- 
ment or motion, whereupon the true 
name may be inserted by amendment.— 
Webster-Art & Strength Building & 
Loan Ass’n y. Armondo, 15 A.2d 890, 
128 .N.J.Eq. 219. 

If no objection to the misnomer of 
party to an action be made_ before 
judgment, it is “waived”, and proof 
may be received outside the record to 
show who is the actual party conclud- 
ed.—Webster-Art & Strength Building 


& Loan Ass’n v. Armondo, 15 A.2d 890, 


128 N.J.Eq. 219. 


68 

Ga.App. The words “christian name,” 
in Statute providing that all misnomers, 
whether in the “christian name” or 
surname, made in writs, petitions or 
other judicial proceedings on the civil 
side of the court, shall, on motion, be 
amended or ‘corrected instanter, with- 
out working unnecessary delay to par- 
ty making the motion, include the 
name given a corporation by law. Code 
1933, § 81-1206—Love v. Commercial 
Credit Co., 12 S.H.2d 99. : 

Mont. Where credit men’s associa- 
tion sued as trustee to recover on ac- 
counts for merchandise sold to a food 
store by five companies, and prior to 
hearing on demurrer to complaint as- 
sociation filed motion to amend com- 
plaint to show that subsequent to filing 
of complaint association had purchased 
the accounts and was the sole owner 
thereof, denial of motion to make 
amendment constituted an abuse of dis- 
cretion, since motion was made at op- 
portune time, and grant of amendment 
would be in furtherance of justice. 
Rev.Codes 1935, §§ 9067, 9086, 9187.— 
Northern Montana Ass’n of Credit Men 
v. Hauge, 105 P.2d 1102; Northern 
Montana Ass’n of Credit Men v. Hauge, 
105 P.2d 1105. : 

N.J.Sup. In view of statute provid- 
ing that an action shall not be de- 
feated by the nonjoinder or misjoinder 
of parties, and that new parties may 
be added and parties misjoined may 
be dropped, by order at any stage of 
the cause, as the ends of justice may 
require, misjoinder of a defendant was 
not fatal to cause of action, and amend- 
ment could be made at any time. N. 
J.S.A. 2:27-31.—Rogers, Ebert:~Co.,_v. 
Century Const. Co, 15 A.2d 94, 125 
N.J.L. 125. ? 

Pa. A trial judge may, in case of a 
suit against two or more defendants 


de 


M1 jointly liab 
suit as to some and allow the trial to 
proceed against the others, without the 


§§ 685 
Catholi2 Religion of U. §. v. Klochak, 
16 A.2d 373, 340 Pa. 159. : 

Pa.Com.Pl. The name ofa party ac- 
tually in court may be corrected by 
amendment even after the running of 
the statute of limitations, but a new 
party may not be brought on the rec- 
ord after the statute has run.—Wil- 
liams v. Dean Phipps Auto Stores, 41 
D. & C. 430, 4 Fay: LJ. 138. 

Where a plaintiff, injured in a store 
bearing the sign ‘“‘Dean Phipps Auto 
Stores”, inquired of the manager 
thereof as to the ownership of the 
store, and was told that it was Dean 
Phipps Auto Stores, Inc., and, having 
ascertained that such a_ corporation 
existed, named it as defendant in a 
suit instituted to recover for his in- 
juries and caused. service of the writ 
to be made upon the manager of the 
store in which he was injured, and 
thereafter the corporation filed an affi- 
davit of defense denying that it owned 
the store or ever did business there, 
and the plaintiff then learned that the 
store was in fact owned and operated 
by one Dean Phipps, an individual do- 
ing business as ‘‘Dean Phipps Auto 
Stores’, without registering under the 
Fictitious Names Act, and the party 
actually brought into court by service 
of the writ was the owner of the store, 
an amendment will thereafter be per- 
mitted to change defendant’s name 
from “Dean Phipps Auto Stores, Inc.” 
to “Dean Phipps, trading as Dean 
Phipps Auto Stores”, even though the 
statute of limitations has run.—Wil- 
liams vy. Dean Phipps Auto Stores, 41 
D. & C. 430, 4 Fay.L.J. 138. 


Tex.Civ.App. Under statute provid- 
ing for the bringing in of additional 
or necessary parties where pleading has 
been filed on the day of the trial seek- 
ing to make additional parties to suit, 
trial court is vested with wide discre- 
tion in permitting the filing of amend- 
ments to the pleading and in making 
additional. parties. Rev.St.1925, art. 
1992.—Myatt y. Elliott, 143 S.W.2d 205. 
Error dismissed, judgment correct. 


§ 469 

Ala. Statutes relating to suing a de- 
fendant by a fictitious name_ and 
amending pleadings when defendant’s 
true name is discovered, have a com- 
mon purpose and so far as their provi- 
sions vary, good practice calls for 
compliance with both statutes. Code 
1923, §§ 5709, 9515.—McKelvey-Coats 
Furniture Co. v. Doe, 198 So. 128. 

The statute providing that when 
plaintiff is ignorant of defendant’s 
name, defendant may be designated in 
any pleading or proceeding by any 
name and when his true name is dis- 
covered the pleading or proceeding 
may be amended accordingly, was in- 
tended primarily for cases in which 
name of defendant was unknown, but 
it is an emergency statute and includes 
cases in which neither name nor iden- 
tity of defendant is known. Code 1923, 
§ 9515.—McKelvey-Coats Furniture Co. 
v. Doe, 198 So. 128. 

Alaska. Where the name “American 
National Red Cross Society” was inad- 
vertently or mistakenly used in prose- 
cuting proceedings on behalf of the 
“American National Red Cross,” per- 
mission would be given to amend the 
proceedings by substituting the name 
“American National Red Cross’ wher- 
eyer “American National Red Cross 
Society” was used.—In re Lanart’s Es- 
tate, 9 Alaska 535. ; 


Cal.App. Under statute authorizing 
naming of fictitious defendant in com- 
plaint and providing for amendment to 
show his true name when it is dis- 
covered, plaintiff could name a fictitious 
person as employer of a named de- 
fendant, even though plaintiff did not 
know that in fact any relation of re- 
spondeat superior existed when he filed 
the complaint, and insert the true name 
when that fact was ascertained. Code 
Civ.Proe. § 474.—Day v. Western Loan 
& Bldg. Co., 108 P.2d 702. 


le, dismiss the 


necessity of any amendment. 12 P.S. 
686.—United Societies of Greek 


a6 


A. 


mt 


adding a new party plaintiff, and wa 
properly allowed. Code 1933, § 81-120 
—Love v. Commercial Credit Co., 1 
8.E£.2d 99. , ‘ 


amendment correcting such misnome 
and adding words necessary to co 
plete corporate name of such party 
allowable, and such amendment does 
not have effect of adding a new party 
Code 1933, § 81-1206.—Love vy. Com 
mercial: Credit ‘Co., 12 S.H:2d 99., 

Ind.App. Under statute authorizi 
court upon proper showing to permit 
pleadings to be amended by correcting gh 
mistakes in names where arnendnmene ; 
will not deprive a party of any sub-_ 
stantial right, if a party intended t 
be sued is properly before the cour 
but under a misnomer, a correction i 
permitted, but right to change or cor-— 
rect a name does not warrant a su 
stitution of parties and it must 
shown that real party intended to b 


2d 806. ; Oh 

Ind.App. Where store from which 
fireworks were purchased was being op- | 
erated by Illinois corporation which had 
taken over Indiana corporation bearing 
substantially the same name, and proc-_ 
esS was served on store manager em- 
ployed by the Illinois corporation, co 
plaint against Indiana corporation for 
injuries was properly amended by in- 
terlineation inserting name of Illinois — 
corporation in place of Indiana corpora 
tion, particularly where cause was 
thereafter continued to enable the Illi- 
nois corporation to prepare and present 
its evidence, since amendment merely 
corrected misnomer of defendant and 
was in furtherance of justice only.— 
pen, 33 Bros. v. Parish, 33 N..2d— 

ov. 

N.J.Ch. Advantage of the misnomer 
of a party to an action must be taken, 
as soon as discovered, by plea in abate- 
ment or motion, whereupon the true 
name may be inserted by amendment.— “I 
Webster-Art & Strength Building & — 
Loan Ass’n vy. Armondo, 15 A.2d 890 bh 
128° Ne BGee 2 oe a 

N.Y.Sup. Where process was served 
on G. H. C, though summons and com- 
plaint named as a @efendant only G@ 
H.C.) dri;7 and*G! “Hy '€F did’ notwane: 


, # 
’ 


‘ on 
swer, but c@mplaint as a whole fair-- 
ly apprised “him that he was the par- 
ty the action was intended to affect, 


jurisdiction over G. H. C. was acquired, 
and the defect in description could be 
cured by amendment.—Gerdes y. Rey- 
nolds, 28 N.Y.S.2d 622. ; 

N.D. Trial court did not abuse its 
statutory discretion in permitting 
months before trial an amendment of 
complaint alleging that one of the de- 
fendants was a corporation, to show ‘ 
what was the true name of that de- 
fendant, who as a sole trader did busi- 
ness as a certain company. Comp. 
Laws 1913, § 7482.—Hart y. Rigler, 295 
N.W. 308. 

Ohio App. Where motorist brought 
suit against the ‘‘Lorain Street Rail- 
way Co.” for injuries sustained in col- 
lision with a street car, but service of 
summons was made by handling a copy 
to a train dispatcher of the “Lorain 
Street Railroad Co.,” and when the 
“Railway Co.” appeared as defendant it 
showed that the street car in question 
belonged to the “Railroad Co.,” and no 
relation between the two companies was 
shown, motorist was not entitled to 
change the name of the defendant to 
the “Railroad Co.,” since the court had 


§ 


— -§ 469 ae a 
no jurisdiction over that company.— 
_ Ksenich vy. Lorain St. Ry. Co., 31 N.E. 
_ 2d 266. A 

Pa.Com.Pl. On a petition to amend 
the pleadings, if the effect of the 
i amendment will be correct the name 
it should be allowed; 
be to bring a new party on the record, 
it should be refused.-Fox v. Yadlow- 
' sky, 7 Sch.Reg. 295. 
Lat cb é H § 470 i 
-—— - Ga.App. Where new partnership was 
not entitled to recover on account ow- 
Re 


“no written assignment or transfer of 
the account was shown, action in name 
of surviving partners of the original 
partnership could not be maintained for 
the use of new partnership, and amend- 
- ment of petition to that effect was prop- 
erly disallowed.—Fenner & Beane v. 
Nelson, 13 8.H.2d 694. ; 
An amendment of petition to sue in 
the name of nominal plaintiff for the 
A use of original plaintiff is allowable to 
enforce rights of original plaintiff, and 
hence some showing should be made 
that some right of original plaintiff, is 
connected with the cause of action 
which he desires to assert in name of 
nominal party, but this right need not 
be so perfect as to be capable of direct 
enforcement either in law or in equity. 
—Fenner & Beane v. Nelson, 13 S.H.2d 


for wrongful 


rule 34, Code 1940, Tit. 7, Appendix.— 
, Schacter v. Walker, 3 Sa.2d 405. 
Mont. An amendment of complaint 
to show that plaintiff is suing as owner 
and not as trustee may be made where 
an attachment has been issued as in 
any other suit. Rev.Codes 1935, §§ 
9067, 9086, 9187, 9284.—Northern Mon- 
tana Ass’n of Credit Men yv. Hauge, 105 
Sed) 1102. 
"Mont. Where credit men’s associa- 
tion sued as trustee to recover on ac- 
- eounts for merchandise sold to a food 
store by five companies, and prior to 
hearing on demurrer to complaint as- 
sociation filed motion to amend com- 
_ plaint to show that subsequent to filing 
of complaint association had purchased 
~ the accounts and was the sole owner 
thereof, denial of motion to make 
J amendment constituted an abuse of dis- 
-eretion, since motion was made at op- 
portune time, and grant of amendment 
would be in furtherance of justice. 
Rey.Codes 1935, §§ 9067, 9086, 9187.— 
Northern Montana Ass’n of Credit Men 


v. Hauge, 105 P.2d ret, 2 Northern 
Montana Ass’n of Credit M@én y. Hauge, 
‘ 105 P:2d 1105. 
ea ; § 472 é 
oe! _ Ala. A plaintiff or complainant, su- 
f ing as an individual in his own right, 
Hi may amend so that he proceeds in the 
‘ suit in his representative capacity.—Hd- 
. wards v. Smith, 199 So. 811, 240 Ala. 
ys ese 
4 Ga. A suit by administrator may be 
4 amended by inserting additional words 
to describe his representative character, 
such as that he is an administrator de 
Ay bonis non with will annexed. Code 
Metropolitan Life Ins. 


; 1938, § 81-1308. 
\ Co. v. Hall, 12 S.E.2d 53, 191 Ga. 294. 
oF N.Y.Sup. The summons and title of 
/ action was subject to amendment so as 
a to name the defendants in their repre- 
sentative rather than their individual 
capacities, where it was clear from al- 
legations of complaint that plaintiff 
could not have intended to sue defend- 
ants as individuals, and pleading con- 
tained no reference to any acts or 
omissions of defendants for which de- 
fendants could be personally liable.— 
Leardon vy. Dart, 23 N.Y.S8.2d 542, 175 
Mise. 318. 


y under which the right party was sued 
if its effect will 


‘ing to dissolved partnership, because ~ 


as 
wth PARTITION 


§ 2 
Ky. The heirs of a lessor who leased 
land for mineral development have a 
right to partition among themselves 
the right to royalties the same as the 
right to surface of the land in ques- 
tion, and may enter into an agreement 
that.each of the heirs shall be entitled 
to the royalties on the oil drawn 
through the wells situate on that part 
of the leased premises conveyed to 
them.—Hurst y. Paken Oil Co., 152 S. 

W.2d 981, 28% Ky. eel 


§ il 
Tex. A parol partition setting apart 
to one of the parties personalty and 
to the other land, without actual divi- 
sion of the land, is subject to general 


principles of parol partition—Houston> 


Oil Co. of Texas v. Kirkindall, 145 8S. 
W.2d 1074, affirming Humble Oil & 
ote tt Co. v. Kirkindall, 119 S.W.2d 


Tex.Civ.App. Widow and children of 
deceased by a former marriage could, 
as co-owners, partition land by oral 
agreement and such partition was not 
a “sale of land’ so as to render oral 
contract invalid as being in violation of 
statute of frauds.—MecDonald y. McDon- 
ald, 143 S.W.2d 142, error dismissed, 
judgment correct. 

Tex.Civ.App. A valid, enforceable 
parol partition of land can be made by 
the joint owners thereof, including a 
husband and wife, and such partition 
is not prohibited by the statute\ of 
rSietonnean ie oe v. Woods, 150 S.W.2d 


§ 17 

Ala. Agreements of partition of real- 
ty held jointly as ‘family arrange- 
ments” are proper when possession is 
taken thereunder.—Weir vy. Partridge, 
199 So. 242, 240 Ala. 342. 

Ala. Family settlements made with- 
out fraud and with full understanding 
of the facts are favored and in proper 
cases enforced where real estate is di- 
vided pursuant thereto and possession 
delivered in accordance’ therewith.— 
Hastings vy. Huber, 1 So.2d 749. 

La. Every first settlement, regard- 
less of form, between heirs or partners, 
by which a state of indivision is termi- 
nated, is a “partition’.—Stone v. Jeffer- 
son, 200 So. 461, 196 La. 1057. 

Tex. Common owners of land may 
effect a division or partition thereof 
by written instrument or deed.—Hous- 
ton Oil Co. of Texas vy. Kirkindall,145 
S.W.2d 1074, affirming Humble Oil & 
Panne Co. v. Kirkindall, 119 S.W.2d 

Tex.Civ.App. The result of a parti- 
tion between tenants in common of 
land is itself a sufficient “‘consideration” 
to support partition agreement and 
deeds executed pursuant thereto.—Ham- 
ilton v. Keller, 148 S.W.2d 1011. 


Where testatrix devised one-third of 
her estate to one son, one-third to 
a daughter, and the other one-third to 
daughter in trust for another son, with 
remainder to such: son’s sons, and the 
two sons and daughter partitioned tes- 
tatrix’ land pursuant to an agreement, 
without making son’s sons parties to 
agreement, partition was not void on 
ground that one of sons had no title 
in land, but rather title, which by par- 
tition was awarded to such son, was 
the same that was devised to him bv 


will—Hamilton y. Keller, 148 S.W.2d 
1011. 
§ 18 
La, If heirs, in dividing the proper- 


ty of their ancestor which is held in 
common, pass an act of sale to each 
other, it will be regarded not as a 
“sale” but as a “partition’.—Stone v. 
Jefferson, 200 So. 461, 196 La. 1057. 

Where tract originally owned by two 
parties in indivision was sold for taxes, 
and thereafter vendor at tax sale issued 
a deed to each of original co-owners 
to a definite one-half of the tract, even 
if deeds from vendor at tax sale were 
redemption deeds, the act of each of 
co-owners taking a deed for a definite 
part of the tract formerly held in indi- 
vision constituted a “partition” of the 
property.—Stone vy. Jefferson, 200 So. 
461, 196 La, 1057, 


Ay ik Ga ED 
“ Uae eta ty 


Ob aera ran a 


cen (Ci 


hy hae 
ywners 
on ov parti 
or 


< P pe) 
ffeet a divisi i 
'Kirkinda 


by written instrument 
ton Oil Co. of Texas v. 


S.W.2d 1074, aflirming Humble Oil & 


Refining Co. v. Kirkindall, 119 S.W.2d _ 
U3. 3 ; 


32 ; 


§ ax 
Ala. In suit for partition of realt 


‘held jointly pursuant to a ‘family ar- 


rangement”, if all of complainants had 
right to sale for division of the prop- 
erty, fact that some of respondents 
were dependent upon probate of a will, 
or in event of failure of probate, their 
interests under statutes of descent and 
distribution, would not prevent sale, 
where trustee named in will and all 
beneficiaries thereunder were parties 
respondent. Code 1928, § 9803 et seq. 
—Weir v. Partridge, 199 So. 242, 240 
Ala. 342. ; 

Ky. The heirs of land which has 
been leased by the ancestor for mriner- 
al development are entitled to partici- 
pate in the royalties receivable under 
the lease in proportion to their rights 
to share estate, where the order or 
agreement of partition makes no 
specific partition of mineral rights, 
since royalties are payment not only 
for the oil or gas produced by the les- 
see but also a “consideration” for hold- 
ing the rest of the land under lease. 
—Hurst v. Paken Oil Co., 152 8.W.2d 
981, 287 Ky. 257. 

Tex. A deed of partition does not 
confer or convey title, but merely par- 
titions possession and dissolves the ten- 
ancy in common.—Houston Oil Co. of 
Texas v. Kirkindall, 145 S.W.2d 1074, 
affirming Humble Oil & Refining Co. 
v. Kirkindall, 119. S.W.2d 731. 

Tex.Civ.App. 
one-third of her estate to one son, one- 
third to a daughter, and other one-third 
to daughter in trust for another son, 
with remainder to such son’s sons, and 
pursuant to partition one-third of land 
was awarded to life tenant under trust 
without mention of trust, and such de- 
fect was remedied shortly thereafter by 
life tenant’s conveying land to named 
trustee, such defect did not entitle re- 
maindermen to have their interest in 
any other land than that awarded to 
life tenant by the partition agreement, 
where it appeared that partition was 
fair and equitable-——Hamilton y. Keller, 
148 S.W.2d 1011. 

Where testatrix devised one-third of 
her estate to one son, one-third to a 
daughter, and the other one-third to 
daughter in trust for another son with 
remainder to such son’s sons, and the 
two sons and daughter partitioned tes- 
tatrix’ lands pursuant to an agreement, 
without making son’s sons parties to 
agreement, son’s sons were not. bound 
by agreement, provided they could show 
that as to themselves it was not fédir 
and equitable, but they had no right to 
have their reversionary interests at- 
tached to any other land than_ lands 
awarded to their father in agreement, 
in absence of showing that agreement 


as to them was not fair and equitable. — 


—Hamilton v. Keller, 148 S.W.2d 1011. 
A partition involves no transfer of 


title—Hamilton v. Keller, 148 S.W.2d - 
1011 


Where testatrix devised one-third of 
her estate to one son, one-third to a 
daughter, and the other one-third to 
daughter in trust for another son, with 
remainder to such son’s sons, and the 
two sons and daughter partitioned tes- 
tatrix’ land pursuant to an agreement, 
without making son’s sons parties to 
agreement, partition was not void on 
ground that one of sons had no title 
in land, but rather title, which by par- 
tition was awarded to such son, was 
the same that was devised to him by 
Mme aver tien v. Keller, 148 S.wW.2a 


§ 

N.Y.Sup. Equity has the right to 
dissolve jointly-owned bank accounts 
by severance or partition, where the 
status of the parties who established 
such account has changed to a degree 
where they can no longer enjoy the 
joint benefits originally contemplated. 
—Cart y. Cart, 28 N.Y‘S.2d 58, 176 
Misc. 457, 


Where testatrix devised 


wy 


’ 


on Kans 56 


_ tenancy 


+ ; 
it bank account | has Been 
' ames of husband and 
a Wa ieeation of the marriage or 
ore. fs separation of the parties is 
such a change of status as would war- 
rant the intervention of equity to dis- 
Soive such joint account by severance 
or partition.—Cart y, Cart, 28 N.Y.S.2d 
58, 176 Misc. 457. 

§ 53 

Kan. Where an owner in fee of land 
conveyed fractional shares of all oil, 
gas and other minerals in and under 
the land by mineral deeds, one who 
subsequently inherited an undivided 
one-sixth of all the land from the gran- 
tor of the mineral deeds could not en- 
force partition as against the holders 
of interests under such mineral deeds. 
—Drake v. Drake, 109 P.2d 77, 153 


§ 54 

Ohio App. Where defendant in parti- 
tion action had a life estate in all the 
realty deseribed in the petition and 
was entitled to possession, and plain- 
tiffs were mere remaindermen, plaintiffs 
“had no right to partition.—Holt vy. Mill- 
er, 33 N.H.2d 19. 

Tex. Since, under constitutional pro- 
vision relative to descent of homestead 
upon death of husband or wife, the 
surviving husband was entitled to ex- 
clusive possession of land owned by 
decedent as her separate property and 
occupied as homestead during her life- 
time, heirs and grantees of heirs of de- 
cedent were not entitled to partition of 
such land so long as surviving husband 
used it as his homestead, because heirs 
and grantees of heirs were not entitled 
to the possession of any portion there- 
of, which is essential to maintenance 
of partition suit. Vernon’s Ann.St. 
Const. art. 16, § 52—Manchaca v. Mar- 
tinez, 148 S.W.2d 391, affirming AOR: 
W.2d 702. 


§ 69 

Ark. Where one holds life estate in 
property with sole right to its pos- 
session and remainder is in another, 
there can be no partition. —Krickerberg 
v. Hoff, 143 S.W.2d 560. 

Miss. A will devising an undivided 
»interest in real property to trustee for 
benefit of incompetent with full power 
on part of trustee to sell the undivided 
interest during lifetime of the incompe- 
tent did not merely devise a “life es- 
tate’ to the trustee, so as to preclude 

partition of the property without trus- 


Lbs consent.—Beard v. Rosenzweig, 
200 So. 261. 

§ 72 
Ill.App. Where record shows that 


in joint tenancy, 
in common, or coparcenary, 
partition proceedings will not lie. 
Smith-Hurd Stats. ¢«. 106, § 1.—McAr- 
thur y. Weidert, 34 N.E.2d 715,45 310 


lands are not held 


TlLApp. 504, transferred 30 N.E.2d 610, 


375 Ill, 212. 


Kan. Where widow rejected hus- 
‘band’s will and elected to take under 
Jaw an undivided one-half interest in 
his estate, widow was entitled to parti- 
tion in kind of deceased husband’s 
real estate under statute directing set- 
ting off to surviving widow of one-half 
in value of all of husband’s real es- 
tate, which clearly contemplates pnd 
share of surviving spouse is to be 
held in severalty. Gen.St.1935, 22-108; 
Gen.St.Supp.1939, 59-505.—Ward vv. 
‘Ward, 109 P.2d 68, 153 Kan. 222, 

Mass. Generally, every cotenant is 
‘entitled as a matter of right to parti- 
tion, and one cannot be required to 
hold a tenancy in common against his 
consent.—Roberts v. Jones, 30 N.H.2d 
392, 307 Mass. 504, 132 ALR. 663. 


Mass. A tenant in common of real 
estate has the right to alienate his in- 
terest and the exercise of his right to 
secure partition of the land cannot be 
unduly restricted by making it condi- 
tional upon the assent of the other 
‘eotenant.—Mills y. Blakelin, 30 N.H.2d 


Tex.Civ.App. Where testatrix de- 
vised one-third of her estate to one son, 
one-third to a daughter, and the other 
one-third to daughter in trust for an- 
other son with remainder to such son’s 
sons, son and daughter, to whom each 


_ 873, 307 Mass. 542. 


“was devised’ a one- “ihied: of testatrix’ 


ar- 


estate, were entitled to have land Bee 


Se ned ea eat) v. Keller, 148 
2a 1011. 


§ 73. WF 

Ark. Where deceased’s husband was 
owner of life estate in undivided one- 
half interest in entire property with 
remainder in deceased’s sister, and sis- 
ter was also owner of other undivided 
one-half interest in fee simple, sister 
Was equally entitled to possession of 
proverty along with husband, and 
thereby became a “cotenant’”’ or a “ten- 
ant in common” with husband and was 
entitled to partition. Pope’s Dig. § 
10599.—Krickerberg v. Hoff, 143 S.W. 
2d 560. 

Fla. An estate by entireties is not 
subject to exeeution for debt of hus- 
band, to partition, to devise by will, or 
to the laws of descent and say. eaten 
—Hunt v. Covington, 200 So. 76, 

Il. To entitle anyone oe in 
land to maintain a decree for partition, 
he must hold anne in joint tenancy, 
tenancy in common, or in coparceny, 
but where a case is fairly brought with- 
in the law authorizing such a suit, par- 
tition is a matter of right. Smith-Hurd 


Stats. ¢c. 106, § 1—Yedor v. Chicago 
City Bank & Trust Co., 33: N.H.2d 220, 
376 Ill. 121. 


In determining whether partition 
should be granted, the motives which 
move a party to seek partition are im- 
material. Smith-Hurd Stats. c. 106, § 
1.—Yedor vy. Chicago City Bank & Trust 
Co., 33 N:H.2d 220, 376 Tl. 121. 

Pa.Com.Pl. Application for appoint- 
ment of trustee for personal property, 
and for sale of said property under 
provisions of Act 1927, P.L. 460, No. 
294, 12 P.S. §§ 1791-1795, defendant de- 
nying that property was jointly owned 
by plaintiff and himself, and asserting 
sole ownership. Held—act, supra, in- 
tended to apply to division of personal 
property owned jointly by two or more 
persons, when joint ownership is  ad- 
mitted or established.—Delaney v. Mor- 
gan, 34 Luz.L.Reg.Rep. 197. 

Tex.Civ.App. Under common law, the 
right to compulsory partition of land 
was the right existing only between 
“co-parceners”, consisting of members 
of a group claiming from a common 
source, but partition statute recognizes 
no distinction between the several kinds 
of estates in joint ownership but treats 
the tenants all alike, ‘simply as part 
owners and gives all alike the right of 
compulsory partition. Rev.St.1925, art. 
6086.—Tide Water Oil Co. v. Bean, 148 
S.W.2d 184, conforming to mandate 
Tide Water Oil Co. v. Bond, 143 S.W. 


2d 751, 135 Tex. 334, opinion supple- 


mented 148 S.W.2d 193, supplementing 


opinion Tide Water Oil Co. vy. Bean, 
118 S.W.2d 358. 
§ 83 
Ill, Partition is maintainable by 


holder of an equitable estate as well as 
by holder of a legal estate. Smith-Hurd 
Stats. ec. 106, § 1.—Yedor v. Chicago 
City Bank & Trust Co., 33 N.H.2d 220, 
376 CI 71215 

A remedy by partition is open to 
equitable owners where title is in a 
trustee and no definite time has been 
set for the sale of the property or the 
termination of the trust. Smith-Hurd 
Stats. c. 106, § 1—Yedor vy. Chicago City 

Bank & Trust Co., 33 N.H.2d 220, 376 
TIN 1; 

Where, upon default in payment of 
bonds secured by deed of trust on 
realty, holders of bonds entered into 
a trust agreement for conveyance of 
mortgaged property to trustee, which 
provided that holders were to have no 
title or interest, legal or equitable, to 
property covered by agreement, but 
only an interest in net income, pro- 
eeeds and avails thereof, and which re- 
quired that property be sold by trustee 
before a certain date, a holder of bond 
was entitled to partition of mortgaged 
property after designated date had been 
reached without a sale by trustee. 
Smith-Hurd Stats. c. 106, § 1.—Yedor 
v. Chicago City Bank & Trust Co., 33 
N.B.2d' 220, 376 Ill. 121. 

§ 85 

Cal.App. In partition suit by grantee 

of divorced wife’s half-interest in realty 


where plaintife ar 


conveyed to spouses, 
based no claim on title flowing from di- _ 
- vorce decree, facts in divorce case were | ; 


not pertinent to rights of either’ ‘party. 
—Maier v. Boyle, 112 P.2d 913. . Wig 
Ohio App. The fact that devisees 
had no titlé to estate under will which 
was not probated until after filing bie 


§ 10504- 39. —Ramsdell v. Boned 34N. 
H.2d 460. AM Ne: 
Tex.Civ.App. Where neither party’ to. 
contract for conveyance of interests in 
wife’s property to attorneys, in con- 
sideration of services rendered in deter- 
mining and procuring her property — 
rights as against husband, elected to — 
exercise optional rights under such _ 
contract to make or receive ‘payment of 
reasonable market value of such prop- \ 
erty in cash on determination of wife’s 
property rights, contract showed equi- 
table title sufficient to support right eh 
eee by pirorue ye for pane of ; 


tor’s 
land, were not a saris 
“Joint tenants’, or Aispakcsierae wit. 

in statute providing that tenants 
common, joint tenants and coparceners 
shall be’ compellable to make partition, : 
since grantor had divested herself of — 
all title, legal and equitable, and had 
only right to rescind deed and to en- — 
force such right in equity. ee: aah 
37-4-1.—_Jones vy. Comer, 13 S.H B.2d 5) 


§ 89 

Neb. In an action of partition, a dis- 
trict court has jurisdiction to constr 
a clause in a will determining t 
rights of parties to realty under t ; 
yuk Annable vy. Ricedorff, 299 ae i : 
§ epi hes 
Tex.Civ.App. Where plaintiffs — ; 
partition suit claimed a_ half. ihiest 
in land as heirs of one of former own- 
ers, on the theory that land was the 

community property of person under — 
whom they claimed and her husband, 
and defendants claimed under a> “deed. 
conveying the land executed by hus 
band and wife and purporting to con- 
vey the land to a trustee, plaintiff, in © 
order to establish any ownership inns 
the land, must first have the deed to © 
trustee set aside or cancelled. —Cushen- Oe 
berry v. Profit, 153 S.W.2d 291, error ios 
refused. os 


§ 90 : 
Ala. In suit in equity for sale of Pee 
land for division among tenants in Had 
common, decreeing title in general — 


terms in named parties implies a find- r 
ing of complete title as set up in the eg 
pleadings.—Bean v. Northeutt, 199 Sonia 
7, 240 Ala. 289. 
Mich. Where all rights of creditors Ni 
against estate were satisfied and estate aa 
was closed and heir brought suit for hy 
partition, equity court had jurisdiction | 
to determine whether heir was entitled — 
to share with surviving joint tenant My 
in joint bank deposits. Comp.Laws — 
§ 12063, as amended by Pub. } 
. 286.—Frank -y. Schultz, 
295. N.W. 374, 295 Mich. 714. oy 
Tenn.App. ‘Where it was agreed 
that county court proceeding for sale 
of land for partition might stand in 
statu quo until suit in chancery court 
enjoining county court proceeding was 
settled, and after that suit was settled 
the parties by agreement proceeded 
under the petition in the county court 
to sell the land for partition, the sale 
in the county court was valid.—Van- 
hooser vy. Cunningham, 146 S.W.2d 840. 
Tex.Civ.App. Under partition  stat- 
ute, a joint owner or one who merely 
claims to be a joint owner may main- 
tain action against another joint owner 
or one claiming to own an interest, 


eo: 
2 


and a controversy in regard to the 
share or interest claimed by either par- 
ty must be determined before partition 
can: be had. Rev.St.1925, arts. 6082, 
6083, 6086.—Tide Water Oil Co. v. Bean, 


148 S.W.2d 184, contort vd to mandate 
Tide” Water Oil Co. v. Bond, 143 S.W.2d 
751, 1385 Tex. 334, opinion ’supplement- 


$90 en 


- judicate controversies 


—W.2d 358. 


“Trespass to try title’ is the common 
law of ejectment modernized and fur- 
nishes the procedure by which rival 


_ elaims to title or right to possession of 
land may be adjudicated, and as an in- 
 eident partition may also be had when 


the controversy concerning title or 


arlene to possession is settled.—Tide Wa- 
ter 
 eonforming to mandate Tide Water Oil 


Oil Co. v. Bean, 148 S.W.2d 184, 


¥ 


‘Co. v. Bond, 143, S8.W.2d.751, 1365 Tex. 


334, opinion supplemented 148 S.W.2d 


198, supplementing opinion Tide Water 
Oil Go. v. Bean, 118 S.W.2d 358. 

The court, as an incident to the par- 
tition of land, may be required to ad- 
between ~- joint 
laimants touching the share or inter- 
st of each in the land sought to be 
partitioned. Rey.St.1925, art. 6086.— 


i Tide Water Oil Co. v. Bean,.148 S.W.2d 


84, eouforming to mandate~Tide Wa- 
ern Oil, Cow vy. Bond, 143° S.W.2a. 751, 


135 Tex. 334, opinion supplemented 148 


‘S.W.2d 193, supplementing opinion Tide 


Water Oil Co. v. Bean, 118 S.W.2d 358. 


W.Va. 


In partition suit. by subse- 
uent grantees against prior grantee to 


- whom allegedly defrauded grantor had 


executed and rescinded deed convey- 
ing grantor’s undivided one-half inter- 
est in land, statute providing that court 
having jurisdiction of partition suit 
may take cognizance of all questions of 
law affecting legal title properly sought 
to be partitioned, did not give circuit 
court jurisdiction to adjudicate final 
ownership of legal title conveyed to 
prior grantee, where subsequent gran- 
ees were not tenants in common, joint 
enants or copartners within another 
provision of such statute that such per- 


sons shall be compellable to make par- 


tition. Code 1931, 37-4-1.—Jones_ v. 


Comer, 13 §..2d 578. 


A court of equity has no jurisdiction 
to adjudicate in a partition suit any 
question of title, except jurisdictional 
question whether parties are tenants in 
eommon, jomt tenants or coparceners, 


and where jurisdiction has been so de- 


bow 


PN 


Lt 


’ 


7 


it 


4 


$8.24 578, 


~ tessee and 


termined, the court’s power to adjudi- 
eate questions of title is confined to 
conflicting claims to real estate of the 
‘parties compellable to make partition. 
Yode 1931, 87-4-1.—Jones v. Comer, 13 


§ 105 
Pa.Com.Pl. Petitioner claiming own- 


ership by assignment of two-thirds in- 


terest in a culm bank accumulated by 
successor from coal land 
- owned and leased by defendant's father, 


and that defendant owned the remain- 


ing one-third, asked appointment of 
' trustee under Act 1927, 12 P.S. §§ 
1791-1795. Lease under which culm 


bank accumulated was for the coal un- 
derneath, and so much and such parts 


- of surface ‘‘as may be needed for the 


deposit, of coal dirt, ete.” and proviso 
that this part should not be used to 
deposit culm from any other than 
leased premises. Petitioner ownership 
in common of culm bank denied by 
defendant who averred information that 
the lessee had deposited coal refuse 
from coal land other than that in- 
volved in lease, and that 96 per cent. 
of said accumulation, had been re- 
moyed from mines other than those 
of the lessee and in fact from land 
owned in fee by defendant and aban- 
doned by lessee, etc. Held, pleadings 
as above throw burden on petitioner 
of proving title to, or ownership in 
common with defendant, of culm bank. 
Where petitioner has gone no further 
than to put coal lease and pleadings in 
evidence, and proving quantity of culm 
in the bank, there is not enough to 
confer jurisdiction on the Court to 
appoint trustee under Act, supra. Pe- 
tition for appointment of trustee re- 
fused without prejudice against filing 
supplemental petition for leave to ad- 
duce plaintiff's proof of title—Wil- 


liams vy. Williams, 34 Luz.L.Reg.Rep. 
189. 
Pa.Com.Pl. Where plaintiff seeks to 


establish interest in a property to 
which defendant asserts sole ownership, 
latter entitled to have question of sole 


wr sh 5. 


tary ae Gi e ho fa 
PARTITION 


ownership determined by jury. Case 
analogous 


to effort to partition real 

estate where title to the land is dis- 

uted. Petition dismissed.—Delaney v. 

orci 34 qactcliee Hep} OTs : 
1 


§ 

La.App. Thai an heir before he is 
judicially sent iato possession of prop- 
erty may file certain suits to protect 
or conserve the property for the estate 
does not mean that without being sent 
into possession he may, as heir, file any 
suit which any~owner may file, includ- 
ing a partition suit to divide any piece 
of property of which he may be a joint 
heir, since it cannot be said that a 
partition suit is in any way necessary 
to preserve property from loss.—Monta 
¥. Montz, -2-S0.20°251.. >> 

Tex. In the absence of a statute to 
the contrary, a party, in order to be 
entitled to compel partition, must not 
only own an interest in the land, but 
must also be entitled to possession of 
a portion thereof.—Manchaca v. Marti- 
nee 148 S.W.2d 391, affirming 119 S.W. 

§ 111 

Mo. Where plaintiffs in action for 
partition were out of possession and de- 
fendarts were in adverse possession 
claiming sole ownership of property in- 
volved at time action was instituted, 
plaintiffs could not maintain the action, 
since even if they were the owners of 
an undivided interest in the property 
their remedy was action in ejectment, 
before action in partition could be main- 
Fh ie ia v. Gordon, 147 S.W.2d 


§ 119 

Mo. Where testatrix devised undi- 
vided one-fourth interests to three chil- 
dren and to trustees respectively, and 
authorized trustees to retain property 
“Sf they deem advisable”, knowing that 
the land devised was subject to a deed 
of trust not yet due, testatrix did not 
intend that trustees should retain un- 
divided interest in all events, and court 
would decree partition by sale where 
necessary to reimburse trustee for 
amount paid to satisfy the deed of 
trust. Mo.St.Ann. §§ 1545, 1557, pp. 
Peet tober Cones v. Cook, 148 S.W. 


Under partition statutes, partition of 
realty devised by will cannot be made 
contrary to intention of testator ex- 
pressed in will, Mo.St.Ann. § 1557, p. 
1736.—Cooper vy. Cook, 148 S.W.2d 512. 

§ 130 . ' 

La. In suit for a partition by licita- 
tion of a tract of land, in which father 
and his children as sole and only forced 
heirs of mother were named defend- 
ants, where children joined in defense 
urged by father of a prior partition, 
children thereby ‘“‘ratified’ prior parti- 
tion, although they did not take part 
therein as they were entitled to do as 
heirs of mother, and hence. plaintiff 
could not complain that prior parti- 
tion was ineffective beeause children 
did not take part therein.—Stone, v. 
Jefferson, 200 So. 461, 196 La. 1057. 

Mass. A tenant in common may bind 
himself by agreement from asserting 
any right to partition, and such agree- 
ment if extended for only a reasonable 
time is not contrary to public policy 
and operates by way of “waiver” or 
“estoppel” to prevent the maintenance 
of partition proceedings.—Roberts | v. 
Jones, 30 N.H.2d 392, 307 Mass. 504, 
132 A.L.R, 663. 

- W.Va. Where written option for the 
sale and purchase of an undivided in- 
terest in realty by cotenants from oth- 
er cotenants was abandoned or reject- 
ed, it was not a bar to a suit for par- 
tition by optionors.—Feamster vy, Feam- 
ster, 15 S.H.2d 159. 

§ 134 

Ill, Where purpose of trust agree- 
ment, entered into by holders of bonds 
secured by deed of trust upon default 
in payment of bonds, which provided 
for conveyance of mortgaged property 
to a trustee, was to sell property within 
an absolute limit of time, the interest 
of the holders was an “equitable inter- 
est” in land and not “personal proper- 
ty” after expiration of time specified in 
agreement without a sale by trustee, 


FC es: ¥ eye 
i peas at x 
notwithstanding provision — 
ment that holders were to ha 
interest in net income, proc 
avails thereof, and holders \ 
titled to compel a conveyance to them 
from trustee and were not required to 
obtain a decree for such conveyance be-~ 
fore filing suit for partition. Smith- 
Hurd Stats. c.:106, § 1—Yedor v. Chi- 
cago City Bank & Trust Co., 33 N.H.2d 
220, 376 Ill. 121. ? 
Mass. An agreement between tenants 
in common providing that if either ten- 
ant should -wish to dispose of her in- 
terest, she should offer to sell to the 
other tenant, and if the other should 
be unwilling to buy, should procure a 
bona fide purchaser, and that the oth- 
er might accept the purchaser on the 
same terms that the original parties 
were subject to, or might exercise oth- 
er alternatives, was invalid as unduly 
restricting alienation for an unreason- 
able time, and hence tenant was not 
required to comply therewith 15 years 
after execution thereof before bringing 
partition proceeding.—Roberts v. Jones, 
ay she 392, 307 Mass. 504, 1382 A.L. 


eeds, a 


‘ § 186 

Miss. Where testatrix’ property was 
under control of administratrix who 
owned a one-half interest therein, estate 
had been in process of administration 
about four years, and revenues from 
property were insufficient to pay one- 
half of probated claims during that 
time, and there was no money left by 
testatrix with which to pay debts and 
creditors were not asking a sale of real--. 
ty, heirs at law were entitled to exer-. 
cise right to pay off remaining indebt- 
edness and have property sold for par-. 


tition of proceeds and to have court . 


adjust equities between several tenants 
in common by charging undivided half 
interest of administratrix with its pro- 
portionate share of its indebtedness and 
unpaid expenses of administration.— 
Hathaway v. North, 1 So.2d 490, 190 
Miss. 697. j 

§ 153 


Mich. 
action for partition of real estate died 
subsequent to entry of decree therein 
but prior to date of commissioner’s 
sale of realty, devisee of deceased 
owner’s interest in the real estate had 
sufficient interest as such devisee to 
fully protect her rights in the prem- 
ises regardless of the appointment of 
an administrator of the estate of de- 
ceased plaintiff—Haynes v. Cameron, 
295 N.W. 372, 295 Mich. 710, 


§ 155 

La.App. So long as inherited prop- 
erty remains in the succession of the 
decedent and so long as the heirs are 
not judicially sent into possession, they 
remain “co-heirs’ with the result that 
unless all consent there can be no par- 
tition unless it be of the entire estate — 
Montz v. Montz, 2 So.2d 251. 

Where an estate consists of more 
than one piece of property, no one 
should be permitted to insist on a par- 
tition of one piece unless all other por- 
tions are also  ineluded.—Montz v. 
Montz, 2 So.2d 251. 

That some heirs since the death of 
the ancestor have transferred or sold 
their respective interests to others in 
no way affects the rule that so long as 
heirs are not judicially sent into pos- 
session of land they remain co-heirs 
with the result that unless all consent 
there can be no partition unless it. be 
of the entire estate—Montz v. Montz, 2 
So.2d 251. 

Transfers at the common law by 
some heirs of their respective interests 
in an estate cannot be availed of to 
create the right to partition each piece 
of inherited property separately, where 
heirs have not been judicially sent into 
possession.—Montz v. Montz, 2 So.2d 
251. 

That an heir may have done some act 
which may prevent his renouncing the 
succession does not do away with the 
necessity that, as between himself and 
his co-heirs, there must be judicial 
recognition of his tacit acceptance and 
judicial settlement of the various cor- 
relative rights and obligations among 


a 


‘were en- 


Where one of plaintiffs in an 


i 


an 


a, 


effectual.—Saulsberry 


Saulsberry, 
121 F.2d 318. 


We 
§ 208 
. Kan. Where widow of testator took 
undivided one-half interest in fee 
in his lands under law in opposition 
to will, whereby all land was devised 
to widow for life, remainder to son for 
life, and upon son’s death to children 
of son equally, under statute directing 
that in partition proceeding any un- 
‘known or contingent interest in land 
must be set forth in the petition, 
widow could maintain partition action 
against the unknown and unborn re- 
maindermen who might subsequently 
‘be born to son as well as against the 
son’s children then in being and hold- 
ing the remainder interest in the other 
undivided one-half interest in land. 
Gen.St.1935, 60-2102.—Ward vy. Ward, 
109 P.2d 68, 153 Kan, 222. 
§ 212 

Mo. Where no affirmative equitable 
relief was requested by any party to ac- 
tion in partition, the proceeding was an 
“action at law’’.—Price v. Gordon, 147 
S.W.2d_ 609. 

Tex. The existence and assertion in 
district court of claims against dece- 
dent’s estate by joint owners thereof 
did not deprive such court of jurisdic- 
tion to try suit between such own- 
ers for partition of estate’s lands dur- 
ing four years prescribed by statutes 
for taking out administration on es- 
tate. Rev.St.1925, arts. 6082, 6083, 
6086.—Kirk y. Head, 152 S.W.2d 726, 
affirming 132 S.W.2d 125. 


. § 213, 

Tenn.App. Where titles are to be 
settled and the chancery court has ac- 
quired jurisdiction of the subject-mat- 
ter for the purpose of removing clouds 
from title, the chancery court will de- 
eree a+ partition in kind or a sale for 
division of the proceeds when sought 
in that court.—Vanhooser v. Cunning- 
ham, 146 S.W.2d 840. 

Tex.Civ.App. A partition by suit, 
whether brought under statute or with- 
out aid of statute, does not proceed in- 
dependently of rules of equity.—Davis 
vy. First Nat. Bank of Waco, 145 S.W. 
2d 707, error granted. 

Wa. Originally partition was a com- 
mon law remedy but equity has long 
since assumed jurisdiction, and should 
extend to it equitable principles.—Low- 
-rty v. Noell, 18 §8.H.2d 312. 


§ 215 

Ohio. The court of common pleas is 
vested with plenary jurisdiction in ac- 
tions for partition of realty. Gen. 
Code, § 12028.—Russell y. Russell, 28 
N.B.2d 551,°137 Ohio St. 153, revers- 
ing 25 N.H.2d 299, 63 Ohio App. 33. 

Pa. A cause of action for partition 
of real estate is within the general 
elass of controversies committed to 
jurisdiction of Court of Common Pleas, 
and hence appeal from interlocutory 
order determining that such court had 
jurisdiction must be dismissed. 12 P. 
Sus 6 U2 ti LS. §. 201. McCabe! iv: 
Ivory, 14 A.2d ‘haere Pa, 572: 


Ky. In action for sale of indivisible 
property jointly owned, trial court ac- 
quired jurisdiction to sell the land, 
where one or more of joint owners was 
properly before court by service of 
valid process. Civ.Code Prac. § 490(2). 
=Ohio Oil Co. v.' West, 145 S.W.2d 
1035, 284 Ky. 796. k 


Tex. Where suit for partition of oil 
and gas leasehold estate was brought 
in good faith in county in which one 


f def resident but not 


of de 
where 


was conceded in plaintiffs’ petition, suit 
involved question affecting “‘title’ 

in exception to general venue, statute 
relating to suits for recovery of land, 
and venue could not be sustained in 
eounty wherein suit was brought under 
exception to venue statute relating to 
partition. Revy.St.1925, art. 1995, 
subds. 138, 14.—Tide Water Oil Co. v. 
Bond, 148 S8.W.2d_ 1938, supplementing 
opinion 143 S.W.2d 751, 155 Tex. 334, 
mandate conformed to Tide Water Oil 
Co. vy. Bean, 148 S.W.2d 184, supple- 
menting opinion 118 S.W.2d 358. 

Tex.Civ.App. An action for “‘parti- 
tion” of land, venue of which is con- 
trolled by. the thirteenth exception to 
the general venue statute, essentially is 
an action between joint owners or joint 
claimants, and as an incident, before 
decreeing partition, the court may be 
required to adjudicate controversies 
arising between the parties concerning 
the extent of the share or interest of 
either, party. Rev.St.1925,'_art. 1995, 
subd. 13.—Tide Water Oil Co. vy. Bean, 
148 S.W.2d 184, conforming to man- 
date Tide Water Oil Co. v,. Bond, 143 
S.W.2d 751, 135 Tex. 334, opinion sup- 
plemented 148 S.W.2d 193, supplement- 
ing opinion Tide Water Oil Co. v. Bean, 
118 S.W.2d 358. 

Where a formal action for partition 
between joint claimants presents for ad- 
judication simply a controversy con- 
cerning amount or size of the share 
or interest of the respective parties, the 
action nevertheless remains one for 
“nartition,’ venue of which is controlled 
by the thirteenth exception to the gen- 
eral venue statute, but where the de- 
fendant in the action sets up a claim of 
ownership to the entire property in- 
volved, the action becomes a “‘suit for 
recovery of land” and is controlled by 
the fourteenth exception to venue stat- 


ute. Rev.St.1925, art. 1995, subds. 13, 
14; art. 6082.—Tide Water Oil Co. v. 
Bean, 148 S.W.2d 184, conforming to 


mandate Tide Water Oil Co. v. Bond, 
143 S.W.2d 751, 135 Tex, 334, opinion 
supplemented 148 S.W.2d 193, supple- 
menting opinion Tide Water Oil Co. v. 
Bean, 118 S.W.2d 358. 


The proviso of the amendment to ex- 
ception to general venue statute, re- 
lating to partition, which stated that 
nothing therein should be construed to 
fix venue of any suit the real purpose 
of which was to recover the title to land 
other than in the county where such 
land; or part thereof, was situated op- 
erated simply as a restraint on the 
clause to which it was immediately 
attached and of which it formed a part, 
and was not intended to and had no 
relation to or effect upon any other 
provision of such exception or the ex- 
ception relating to suits for recovery 
of lands. Vernon’s Ann.Civ.St. art. 
1995, subd. 13.—Tide Water Oil Co. v. 
Bean, 148 S.W.2d 184, conforming to 
mandate Tide Water Oil Co. v. Bond, 
143 S.W.2d 751, 135 Tex. 334, opinion 
supplemented 148 S.W.2d 193, supple- 
menting opinion Tide Water Oil Co, v. 
Bean, 118 S.W.2d 358. 

The proviso to the amendment of ex- 
ception to general venue statute relat- 
ing to partition, which stated that noth- 
ing therein should be construed to fix 
venue of any suit the real purpose of 
which was to recover the title to land 
other than in the county where such 
Jand or any part thereof was situated, 
was designed to deter the institution of 
suits for the recovery of lands in a 
county other than where the lands were 
situated under the guise of a partition 
proceeding and introduced no new pro- 
cedure. Vernon’s Ann.Civ.St. art. 1995, 
subd. 13.—Tide Water Oil Co. v. Bean, 
148 S.W.2d 184, conforming to mandate 
Tide Water Oil Co. vy. Bond, 143 S.W. 
2d 751, 135 Tex. 334, opinion supple- 
mented 148 S.W.2d 193, supplementing 
opinion Tide Water Oil Co. v. Bean, 118 
S.W.2d 358. 

Where suit for partition of oil and 
gas leasehold estate was brought in 
good faith in county in which one of 


fen nts __ 7as res f t the defendants was re 
land was situated, and corporate 

defendant, although admitting fact of 
_ cotenancy, claimed to own a larger in- 
terest or share in the property than 


not where the land was situate 


19) 
than was conceded in plaintiffs’ p 
' with-. 


or Pe 
eS K 


sident, which w 


corporate defendant, although 
ting fact of cotenancy, claimed to 
larger interest or share in the pro 


tion, suit remained one for “partitio 
and did not involve a question affe 
ing “title” within exception to gene 
venue statute relating to suits for re 
covery of Jand, and hence the court of 
county wherein suit was brought [ 


Ly ale i 
v. Bean, 148 S.W. 


143 S.W.2d 751, 185 Tex. 334, opi 
supplemented 148 S,W.2d 193, su 
menting opinion Tide Water Oil 
Bean, 118 S.W.2d 358. 


§ 223 Ay, 
Ala. The statute applicable to sui 
for sale of land for division among 


tenants in common fixes no arbitrary — 
rule of procedure but requires that a 
equities should be settled and all elai 
adjusted.—Bean y. Northcutt, 199 So 
240 Ala. 289, Wiel ernie 
La.App. Statute protecting rights 
owners of mineral interests in re 
though it be assumed to prevent 
extinguishing of an undeveloped sien 
gas and mineral lease executed by a co- 
owner of the realty when partition sale 
takes place after enactment of statute, 


Code art. 8; Act No. 336 
Young vy. Staman, ze So.L87.= 
22 pas ah 


§ : 

Mich. An heir’s delay of some sev . 
years in bringing partition suit did not 
constitute “laches” warranting denial — 
of relief in absence of showing of in- 
jury resulting to defendant by the de 
lay.—Frank v. Schultz, 295 N.W 
295 Mich, 714. hide 


§ 231 RS, 

Ala. A bill for sale for partition of 
real estate, which brought before the 
court all the tenants in common, as 
well as all claimants to, and alleged 
holders of encumbrances upon the in: 
terest of any cotenants constitute Ly 
proper procedure in order that couri 
might determine all conflicting claims, — 
to the end that the entire title; when | 
property was sold, should pass to the | 
purchaser. Code 1923, § 9334—Thomp- 
ae v. Heiter, 199 So. 239, 240° Ala. — 
347. \ ett, 


§ 236 faa 
Ohio. A trustee in bankruptcy may ~ 
be made a party to a partition action | 
in the court of common pleas for thes te 
purpose of adjudicating the extent of — 
his interest in the realty as the trus- 
tee of a bankrupt co-tenant.—Russell 
v. Russell, 28 N.E.2d 551, 137 Ohio St) = 
153, reversing’ 25 N.H.2d 299,63 Ohio” + 
App. 33 ; A Sa 


In action by a co-tenant for partition 
of realty, wife of a bankrupt co-ten- rs 
ant .was a “proper party” and the ~~ 
court of common pleas had jurisdiction 
to adjudicate her’ claim for an allow- 
anee in lieu of dower in the bankrupt. 
co-tenant’s undivided interest in the — 
realty.—Russell’ y. Russell, 28 N.E.24 - 
551, 137 Ohio St. 153, reversing 25 
N.H.2d 299, 63 Ohio App. 33. 

W.Va. Under statute providing that 
tenants in common, joint tenants, and 
copartners shall be compellable to make 
partition and that court having jurisdic- 
tion of cause may take cognizance of all 
guestions of law affecting legal title 
that may arise in any proceeding, only 
tenants in common, joint tenants and 


t 


coparceners are “proper parties plain- 
tiff’. Code (1931, 387-4-1—Jones  v. 
Comer, 13 8.H.2d 578. 

§ 284 


Neb. A judgment creditor who had 
caused writ of attachment to be levied 
upon undivided interest of party to 
partition suit was entitled to intervene 
in such suit—Drake v. Morrow, 299 
N.W. 545. ; 

Wa. In partition suit, creditors 
come in and their rights will be 
tected, and those who come in 


may 
pro- 
are. 


oe 
a 


bound by what is done and cannot sue 


again. Code 1919, § 5281, as amended. 
—Lowry v. Noell, 13 S.E.2d 312. 


; § 293 hy 
-N.Y¥.Sup. In action for partition, it 


all defendants, and under express stat- 
utory provision where plaintiff unrea- 
sonably neglects to serve the summons 
upon one or more parties without whose 
presence a complete determination of 
the controversy cannot be had, the com- 
-plaint may be dismissed as against a 


and applied for such dismissal. L 
Practice Act, § 180.—Friedman vy. Blatt, 
7 N.Y.S.2d 102, 176 Mise. 401. 

YTex.Civ.App. Where cross-actions 
were filed in partition proceeding and 
aintiffs who were cross-defendants ap- 
eared in court and participated in 
‘argument on exceptions after cross- 
actions had been filed, there was no 
necessity for cilation on eross-actions. 
Minnock v. Garrison, 144 S:W.2d 328. 


aie ales  -§ 294, 

Ky. In action for sale of indivisible 
property jointly owned, wherein mort- 
- gagee filed cross-petition’ for sale of 
-property subject to mortgage, joint 
owners properly served with process 


the ' 313 

Gal. In partition action brought by 

> part of bondholders as representative 

 guit to determine their rights in prop- 

erty as purchasers under deed of trust, 

where amended complaint showed that 
names of many of bondholders and 


, and it was alleged that all 
f plaintiffs were owners of bonds se- 
eured by trust deed, and that all oth- 
4 known owners not joined, as plain- 
R ffs were made defendants in action, 
eh together with unknown owners under 
fictitious names, all necessary parties 
ere before trial court, so as to give 
urt jurisdiction to make order ap- 
ointing receiver to take charge of 
roperty. Code Civ.Proc. § 882.—Bau- 
i ann v. Bedford, 115 P.2d 4387, prior 
~~ opinion 108 P.2d 722. 
Where all interest of all parties in 
prior. action in which receivers had 
been appointed for realty had been 
wiped out by absolute sale of realty 
‘under prior deed of trust without any 
right of redemption, and court ordered 
receivers to surrender the property to 
purchasers, court properly made a 
_ further order, in partition action there- 
after brought by part. of purchasers 
before same court, appointing a receiv- 
er to take charge of realty for pur- 
chasers where names and whereabouts 
of all purchasers had not been ascer- 
-tained.—Baumann y. Bedford, 115 P.2d 
437, prior opinion 108 P.2d 722. 


N.Y.Sup. In action for partition, 
; ' service of the summons on one of sey- 
AG eral parties named as defendants vested 
=H eourt with jurisdiction to appoint a 


receiver ad interim to protect and con- 
serve the estate, notwithstanding all 
parties having an interest in the prop- 
erty had not yet been brought in by 
actual service of summons and com- 
_plaint upon them,—Friedman y. Blatt, 
27 N.Y.S.2d 102,°176 Misc. 401. 
§ 321 

Ala. In equity suit to sell lands for 
division among tenants in common, bill 
‘(i need not disclose source of title, but 
7 fact that bill does so by showing de- 
scent or devise from father to children 
does not require further averments neg- 
‘ativing pendency of an administration 
or the need to subject lands to payment 
of debts.—Hinson v. Cook, 1 So.2d 33. 


s ; § 322 
Ala. A bill in equity to sell lands for 
3 division among tenants in common 
should disclose that parties are sole 


owners, the interest of each, that lands 
‘“_ cannot be equitably divided without 
a gale, and should describe lands with 


is plaintiff's duty to serve summons on. 


Sai ary t 


PARTITION ~ 


certainty required in judicial sales of — 
-realty.—Hinson y. Cook, : 


1 So.2d 33. _ 
All parties to a partition suit 
must disclose their interests in the 
land.—Yedor y. Chicago City Bank & 
Trust, Co., 33° N.B.2d 220,376 Ty 121. 

A bill by a holder of a certificate, is- 
sued pursuant to trust agreement, for 
partition of property covered by. the 
agreement, which alleged that plaintiff 
held a certificate for five shares, that 
another who was named as defendant 
held a certificate for 15 shares, and that 
three specific persons had bought ree 
maining shares evidenced by certifi- 
cates, contained sufficient allegation of 
interests of parties in property to au- 
thorize a partition. Smith-Hurd Stats. 
ec. 106, § 1—Yedor v. Chicago City 
Bank & Trust Co,, 33 N.H,2d 220, 376 
a0 Gea bz 


Il. 


§ 331 

Ala. A bill in equity to sell lands 
for division among tenants in common 
should disclose that parties are sole 
owners, the interest of each, that lands 
eannot be equitably divided without a 
sale, and should describe lands with 
certainty required in judicial sales of 
realty.—Hinson v. Cook, 1 So.2d 33. 

In suit to sell lands for division 
among tenants in common, bill should 
describe lands with such certainty that 
prospective purchasers may _ readily 
identify the several parcels, and deeds 
should not invite controversy because 
of indefinite deseription so that sheriff 
may readily execute an order to put 
purchaser in ossession.—Hinson  y. 
Cook, 1 So.2d 33. 

§ 332 

Ala, In equity suit to sell lands for 
division among tenants in common, bill 
describing one of parcels involved as 
“seven acres south side of NE% of 
SEY%, south of street’? was demurrable 
for indefiniteness of description as not 
disclosing whether the seven acres in- 
cluded all the subdivision south of the 
street.—Hinson vy. Cook, 1 So.2d 33. 

In equity suit to sell lands for divi- 
sion among tenants in common, Dill 
describing certain parcels involyed by 
reference to the “James Survey of the 
Town of Fayette’, without averring 
that plat of such survey was of record, 
or other data disclosing where survey 
might be found and might be relied on 
as lasting evidence, was demurrable for 
indefinite description—Hinson y. Cook, 
1 So:2d''33" 


§ 355 
Ky. In action after death of life ten- 
ant for sale and division of proceeds 
of tract of land between remaindermen 
and children of deceased remainderman, 
failure of mortgagee to allege in cross- 
petition for sale of land subject to 
mortgage executed by life tenant and 
remaindermen and deceased remainder- 
man, that deceased remainderman did 
not leave sufficient personalty to satis- 
fy mortgage, would not invalidate sale 
on. cross-petition. Ciy.Code Prac. §§ 
391, 428, 429, 489.—Ohio Oil Co. v. 

West, 145 S.W.2d. 1035, 284 Ky. 796, 
364 


§ 

Ala. In suit to sell lands for divi- 
sion among tenants in common, Dill, 
wheu challenged by demurrer, should be 
ameided, if need be, to render descrip- 
tion of property certain—Hinson vy. 
Cook, 1 So.2d 33. 

Pa. Where bill of complaint seeking 
partition embraced property in which 
not all of the parties were interested, 
and was amended by the elimination 
of such property therefrom, the suit 
could be maintained.—McCabe v. Ivory, 
14 Al2d' 331) 338 ‘Paso 2% 

Pa.Com.Pl. Where a bill in partition 
was filed in May 1918, and all of thé 
original defendants having died, a 
rule granted on August 23, 1938, to 
show cause why a third amended bill 
should not be permitted to be filed, 
on agreement of counsel of all parties, 
having been made absolute on October 
18, 1938, a subsequent rule to show 
cause granted on the petition of a sub- 
stituted defendant on the grounds that 
the court did not have jurisdiction be- 
cause the original bill was multifari- 
ous, was discharged for the reason 
that the court has power to correct any 
defect in procedure by authorizing 


i] 


amendments to Ce 
Ivory, 88 P.L.J. 518, app di 
14 A.2d 331, 338 Pa. it ‘By 


rier Shaya ae ANTM Plea 

Il.App. Where complaint in parti- oes 
tion suit alleged that a 99-year lease - § 
to defendant called for payment of an 3 
annual rental and provided that de- | 
fault in payment of any installment of | 
rent for 30 days should, without no-- ’ 
tice or demand, entitle-lessor to ter- 
minate lease, and complaint alleged 
that an installment was in default and 
that codefendant served notice of cam- — 
cellation of lease on defendant, and , 
there was no specific denial of such 
allegations, defendant could not ques- 
tion plaintiff’s allegations that plaintiff 
and codefendant had title as tenants 
jin common or question superior court’s 
jurisdiction on ground that plaintiff 
and codefendant’s interests were only | 
nominal, especially where defendant 
never asserted what interest, if any,’ 
he claimed in property. Smith-Hurd | 
Stats. c. 106, § 1—McArthur v. Weid- 
ert, 34 N.H.2d 715, 310 Ill.App. 504, 
transferred 30 N.H.2d 610, 375 Ill. 212. ‘ 

Pa.Super. In partition proceeding, — 
question of rental value of property 
and of liability of distributive share | 
of tenants in possession for rental 
value was not automatically in issue | 
under statute, where not pleaded, but 
by express or implied consent of the 
parties the issue could be treated as 
though it had been raised in the plead- 
ings and submitted to the master, and 
such procedure was not in violation of 
any express statutory provisions or 
recognized public policy. 68 P.S. § 
101.—Collins v. Coonahan, 14 A.2d 857. 
141 Pa.Super. 219. 

Tex. The District Court is without 
jurisdiction to partition decedent’s es- 
tate within four years after his death, 
unless it is pleaded and proved that 
no administration is pending and that 
none is necessary, as by showing that 
estate owes no debts or that its only 
debts are to joint owners of estate. 
Rev.St.1925, arts, 6082, 60838, 6086.— a 
Kirk v. Head, 152 8.W.2d 726, affirm- © . 
ing 182 S:W.2d 125. 

§ 380 

N.C. In partition, upon a plea of 
sole seizin, non tenent insimul, the bur- 
den is on’ plaintiff to show title as al- 
leged; that is, the tenancy in common. 
—Bailey v. Hayman, 10 S.H.2d 667, 218 
NG. 75s, 54 t 


. 


§ 384 ia 
N.C. In action for partition of real- 
ty, plaintiff had burden to show that 
she was a tenant in common.—Davis 
v. Crump, 14 S8.H.2d 666, 219 N.C. 625. 


§ 385 : 
Ark. In partition suit by widow and. 
daughter of deceased former owner of 
land involved against grantee of inter- 
est of decedent’s son therein, testimony 
concerning lease, executed by adminis- 
trator of decedent’s estate for purpose 
of paying debts only, was incompetent, 
in absence of showing that lease was. 
lost and could not. be produced, proof. 
of its contents, and court order author- 
izing administrator to enter into lease. 
Pope’s Dig. § 66.—Bingham y. Rhea, 
148 S.W.2d 1087. pay 
N.Y.App.Div. In action for partition 
of farm, wherein. defendant asserted 
that plaintiff's. wife sold her interest 
‘in farm to defendant for sum of money 
paid to plaintiff's wife, testimony of 
plaintiff that such money was in fact. 
an advance made by defendant to plain- 
tiff for 10 years’ board for defendant’s 
mother, so that plaintiff could enlarge 
plaintiff’s residence to accommodate de-~ 
fendant’s mother, was competent as in- — 
volving conversation between plaintiff 
and defendant and no one else, and be-- 
ing 1wnaterial, should have been consid- 
ered by referee.—Cole vy. Ackerson, 25 
N.Y.S.2d 891, 261 App.Diyv., 1041. 
386 


Ala, In action by executor under de- 
ceased’s will to sell land for division’ 
of proceeds among tenants in common ’ 
and to quiet title to part of land, evi- 
dence established that deed conveying 
the part to deceused was executed and 
delivered and that deceased had full 
title to such land.—Williams v. McAr- 
thur, 199 So. 235, 240 Ala. 338. “y 


% uit” by executor of Aeteasad to 

land | for | division» of proceeds 
among tenants in common and to quiet 
title to part of land claimed by one 


of the defendants under a deed’ from 


her mother, evidence sustained deter- 
mination that the mother had conveyed 
land to deceased prior to time of moth- 
er’s deed to such defendant.—Williams 

v. McArthur, 199 So. 235, 240 Ala, 338. 

Ala. In suit to sell land for division 
among heirs of alleged owner, evidence 
was insufficient to establish ownership 
of land by complainant’s ancestor, as 
-against defendants who had possession 
_of land for approximately 26 years un- 
der color and claim of title-—Wesson 
v. Burns, 3 So.2d 738. 

Cal.App. In partition suit by grantee 

_ of divorced wife’s half-interest in realty 
conveyed to spouses by grant, bargain, 
and sale deed, defendants’ assumption 
that such deed conveyed only life es- 
tate to wife, so that plaintiff had no 
sufficient interest on which to base 
action, was erroneous as in direct con- 
flict with trial court’s findings, support- 
ed by evidence, that deed conveyed un- 
divided half-interest to wife, that she 
conveyed such interest to plaintiff, and 
that plaintiff was tenant in common 
with defendants.—Maier vy. Boyle, 112 P. 
“2d 913. 

In partition suit by grantee of di- 
vorced wife’s half-interest in realty con- 
veyed to spouses, defendants’ point 
that plaintiff was not a purchaser was 
without merit as in direct conflict with 
trial court’s specific findings and un- 
contradicted evidence that wife’s deed 
to plaintiff was made in consideration 
of plaintiff's agreement to nurse and 
care and provide for wife during re- 
mainder of her life and that such 
agreement was fully carried out, though 
deed recited that it was a gift.—Maier 
vy. Boyle, 112 P.2d 913. 

Colo. In partition action brought to 
‘determine rights of plaintiffs and de- 
_ fendants who were brothers and who, 
_ through descent, owned land as tenants 
in common, plaintiffs who operated a 
dairy located on the land and. took 
their living from the proceeds of. the 
dairy business, without paying rent for 
‘use of the premises or rendering an 
account of their stewardship, failed to 
sustain contention that the dairy busi- 
ness should be awarded to them and 
that the brothers should net share 
equally in the business.—Keithline v. 

Keithline, 105 P.2d 1086. 


7 Il.App. In partition suit, record 
justified conclusion that plaintiff and 
codefendant held title to property as 
tenants in common, and hence, under 
statute on partition, the chancery court 
had jurisdiction to entertain complaint 
for partition, as against defendant’s 
contention that interests of plaintiff 
and codefendant were only nominal 
and that real owner was a third par- 
ty. Smith-Hurd Stats. ec. 106, 1.— 
McArthur y. Weidert, 34 N.E.2d ESS 
310 Ill.App. 504, transferred 30 N.L. 
2d 610, 375 Ill. 212" 


Tex.Civ.App. Where description of a 
six-ucre tract of land contained in a 
judgment, which partitioned the tract 
equally among parties plaintiff and de- 
fendant, was supported by evidence as 
-to a will and deed with reference there- 
to, but which tract could have been 
otherwise described without conflicting 
with the will and deed, judgment in 
the absence of evidence as to a differ- 
ence in value of the acreage in the vi- 
cinity from which the tract was taken, 
was not subject to reversal as being 
arbitrary and without evidence to sup- 
port it.—Marlett v. Brownfield, 145 § 
W.2d 636. 


§ 383 

N.Y.Sup. In action for partition, it 
is plaintiff's duty to serve Summons on 
all defendants, and under express stat- 
utory provision where plaintiff unrea- 
sonably neglects to serve the summons 
upon one or more parties without 
whose presence a complete determina- 
tion of the controversy cannot be had, 
the complaint may be dismissed ag 
against a party who has appeared in 
the action and applied for such dismis- 
sal. Civil Practice Act, § 180.—Fried- 


To ttioa 


man “Vet Blatt, 20 N.Y.8.2d 102, 176 
Misc. 401. 
Tex. In igure between joint. owners 


of decedent’s estate for partition of 
lands thereof, plaintiffs’ taking of non- 
suit after filing of answer to their pe- 
tition amounted to abandonment of 
suit and of such petition as a plead- 
ing in case.—Kirk v. Head, 152 S.W.2d 
726, affirming 132 8.W.2d 125. 
§ 390 

Ala. Where pleadings and proof, in 
suit in equity for sale of land for di- 
vision among tenants in common, made 
an issue regarding severance of min- 
eral interest in all or a portion of the 
land and ownership of the mineral in- 
terest in one or more of the respond- 
ents, if court should so find, mineral 
interests were required to be reserved 
in decree of sale, unless by agreement 
of all parties the proportion of sale 
price to go to owner of mineral inter- 
est was fixed.—Bean v. Northcutt, 199 
So. 7, 240 Ala. 289, 

§ 391 

Ark. In sister’s action against broth- 
ers for partition of land inherited from 
father, rights created by deeds of the 
brothers who dealt with the others as 
though they were the owners of as- 
signed interest, even though father had 
not affectively conveyed land to the 
children, could not be adjudicated.— 
Horn y, Smith, 150 S.W.2d 618. 


§ 394 
N.C. In proceeding for partition of 
land known as Richardson tract, where 
specific description in commissioner’s 
deed, upon which defendant relied to 
establish that he was sole owner of the 
tract, stated that land was bounded on 
east by a tract known as the Richard- 
son tract, and also made general refer- 
ence that land conveyed was same as 
that conveyed by a prior deed, which 
included not only land specifically de- 
scribed but also the Richardson tract, 
whether Richardson tract was includ- 
ed in commissioner’s deed was for jury. 
—Bailey vy. Hayman, 10 S.E.2d 667, 218 

NCL; ; 


§ 399 

Ala. In suit to sell realty for divi- 
sion among joint owners and for an 
accounting, where from description in 
pleading and mortgage a proper de- 
seription could be employed in final de- 
cree of sale of land of which the joint 
owners’ ancestor died seized and pos- 
sessed, provision of decree regarding 
an abstract, if such was necessary to a 


sale, was’ without error. evans v. 
Julian, 2 So.2d 453. 
Ark. Where the interest oes widow 


in the estate of her deceased Hew and 
was referable to an antenuptial con- 
tract which gave her a one-third in- 
terest in value of any and all lands 
owned by the husband for her life, a 
decree providing that the value of the 
widow’s interest should be ascertained 
and paid to her out of the proceeds of 
sale, was not erroneous as ordering the 
partition of lands in which the widow 
had a dower interest and which had 
not been admeasured. Pope’s Dig. § 
10547.—Dove vy. Donn, 150 S.W.2d 604. 

Ga. Where partition decree was 
merely declaratory of a_ pre-existing 
lien on specific property belonging to 
one person and before issuance of exe- 
cution thereon another person acquired 
such interest, that execution in rem 
named as defendant the person who 
conveyed his interest amounted to noth- 
ing more than a further description of 
the res and was a mere immaterial var- 
iation from terms of decree and hence 
did not render the execution inadmis- 
sible in evidence on trial of claim to 
land on ground that execution did not 
follow decree upon which it issued. 
Code 1933, §§ 37-1203, 39-104.—Bank 
of Tupelo v. Collier, 14 §.B.2a SO Low 
Ga. 852. 

Where partition decree upon which 
execution was based was for a gross 
sum and did not specify separately the 
amount of principal and interest and 
execution included interest on gross 
sum to date of its issuance, refusal to 
strike item of interest from execution 
was error, since only that portion of a 
judgment which represents principal 


240 Ala, 


-eration on partition by having allotted # 


due on qrigtaal Bene is eteniea: As bear | i 
interest. Code 1933, § 110-304.—Bank 
ee: ae vy. Collier, 14 $.B.2d 59, 1980 hse 

a. fe 

N.J. Whether deeds of release were 
actually delivered in accordance with 
order in partition suit, was immaterial, 
in view of statute giving a decree of 
chancery for release of realty the same 
effect on the title, as if the release had 
een executed in conformance with the ~ 
cence ane piel e. gra A" 


Ne 


i > 


N. J.Bq. 384, affirming 14 A,2d 527, 127 
N.J.Eq. 544. 
§ 432 


Alm. Ina suit in equity for tne sale a) 
of land for division among tenants in — 
common, if the interest of the several 
parties is a matter of controversy, the 
court should find and decree what 
share or interest is owned by each OG es 
them in advance of the sale of 4 
property. ye90 v. Northcutt, 199 So. | , 


In suit in equity for sale of land fo! 
division among tenants in common. 
there was error in decreeing the sale — 
to be had in advance of a decree adju- 
dicating the interests of the several | 
tenants in common,—Bean y. Northeutt, — iF 
199 So. 7, 240 Ala, 289. 

In suit for sale of land for awvislon/| 
among tenants in common, all parti 
entitled to share in’ the proceeds a 
the nature of their equities should be 
decreed in ato of sale.—Bean 
Northeutt, 199 So. 7, 240 Ala. 289. 


Ala, In suit yaa sie for divisi: 
real estate, circuit court had jur 
tion to determine validity of jud 
against a cotenant as lien agains 
cotenant’s interest in land, in rdeen oe 
effectuate purpose of the statute to in 
one decree afford complete and ade- 
quate relief after the ascertainment o 
the title, rights, interest, lien, encum- — 
brances, and equities of the qevetakys 
parties in the common property. Code | “ 
1923,: §§ 9331, 93833, 9334 -—Thompson Me 
Vv. Heiter, 199 So. 239, 240 Ala, 347, = 


Tex.Civ.App. In partition’ suit ‘tried rs 
within four years after death of former 
owner of realty in the absence of al- 
legations that no administration was th 
pending on decedent’s estate and that — 
none was necessary, trial court would — 
have no jurisdiction to award to par- $ 
ties any interest in the realty in : 
question which they might haye imher- — 
ited as heirs at law of the deceased — 
former owner. Vernon’s Ann.Ciy.St. art. — 
5534.—White v. White,, 149 S.W.2d — 
1031, error refused. : 7 ¢ 


§ 435 7 fs 

La.App. The law does not favor 
partition by licitation, but requires’ — 
that unless there be consent it be made ~ 
in kind if division in kind is not im- — 
possible.—Montz v. Montz, 2 So.2d 251. _ 


Wash. A tenant in common who has ¥ 
placed improvements on the property 
may have such fact taken into consid- 


to him that part on which the im- — 
provements are  situated.—Bishop xe tx 
Lynch, 111 P.2d 996. aA 
Where plaintiff who owned small un- 
divided interest in land agreed to im- 
prove the land by constructing home 


‘thereon for comfort and convenience of 


eotenants, if her uncle who owned ma- 
jor interest in the land would convey 
part of the land to plaintiff, and the 
improvements were made by plaintiff 
and the uncle conveyed the land to 
plaintiff and her brother who accepted 
deed with full knowledge of improve- 
ments made by plaintiff, the plaintiff 
on partition of the land was entitled 
to receive benefit of the improvements 
which she placed upon the land.— 
Bishop v. Lynch, 111 P.2d 996. 


W.Va. The statute providing 
any two or more of the parties, 


that 
if 


they so elect, may have their shares 
laid off together, when partition can 
be conveniently made that way, was 


sufficient authority for the allotting to- 
gether of the shares in realty of plain- 
tiffs in partition suit, and that of de- 
fendant who requested that his share 
be laid off with that of plaintiffs. Code 


{ ; : 
Se a” é a § A39 * ; 
4931, 
$m 


ete ene vy. Feamster, 15 


2 § 439 
g ‘Ala. Where one tenant in common 
- eonveyed to complainant an undivided 
one-seventh interest in timber ‘situated 
on land owned by tenants in common, 
eomplainant was entitled to a sale of 
the land for division among the ten- 
ants in common notwithstanding the 
inconvenience that would. result to 
_ them.—Littledale v. Brush, 200 So. 411. 
240. Ala. 566. 
‘The right to sell Jand for division 
‘among joint owners is conditioned up- 
*-on averment and proof that the land 
cannot be equitably divided in kind, 
and when that condition appears, the 
. right to sell for division is a matter of 
‘ right.—Littledale v. Brush, 200 So. 
' 411, 240 Ala. 566. 
_ Ala. If, by combination of parcels of 
land or portions thereof, an equitable 
' division may be made in kind, the 
-averment of a bill to sell lands for di- 
_ vision among tenants in common, that 
- jands cannot be equitably divided with- 
out sale, is not sustained.—Hinson v. 
~ Cook, 1 So.2d 33. 
Cal. Where land owned by coten- 
ants cannot be divided without preju- 
- dice to them and one of them is en- 
titled to partition thereof, court may 
_ order sale of Jand and division of pro- 
- ceeds in lieu of partition in kind.— 
. Williams v. Wells Fargo Bank & Un- 
ion Trust Co., 109 P.2d 649. 
Ky. Mineral lands, because of indi- 
visibility thereof, 
oem _ best partitioned by a _ sale—Laws v. 
Sturgill, 151: S.W.2d 423, 287 Ky. 37. 
~~ Where joint owners of ‘undivided 
- five-sixths interest. in land had con- 
veyed their mineral rights, and there- 
after decided to divide the land, the 
owner of the remaining one-sixth in- 
terest in entire tract in fee simple could 
have maintained proceeding under Ciy- 
‘il Code of Practice to sell the entire 
_. tract on ground of indivisibility. Civ. 
Code Prac. § 490.—Laws v. Sturgill, 
151 S.W.2d 4238, 287 Ky. 37. 
Wd. Where contract between. testa- 
tor and another for purchase by other 
after testator’s demise of property be- 
‘longing to.the estate was rescinded 
-.and executor had no power of sale 
other than contained in the contract, 
the chancellor properly appointed a 
trustee for sale and distribution of 
_\ proceeds among the parties entitled 
thereto; there being no possibility of 
partition in kind without material loss 
to the parties in interest as tenants in 
common. Code 1939, art. 16, § 159.— 
-Bireckner v. Tilch, 18 A.2d 222. 
- Miss. Tenants in common were en- 
titled to have sold in its entirety prop- 
erty which demurrers admitted was not 
- subject to partition in kind, over objec- 
» tion by trustee of incompetent tenant. 

' Code 1930, §§ 2920, 

Rosenzweig, 200 So. 261. 

W.Va. A sale of realty can only be 
decreed where partition in kind cannot 
be conveniently made, and the interests 
of the co-owners will be promoted by 
a sale. Code 1931, 37-4-3.—Hale v. 
Thacker, 12 S.H.2d 524, 

: In view of the fact that the statute 
providing for the sale of realty where 
partition in kind cannot be convenient- 


may generally be 


mon law, the statute must be strictly 
construed. Code 1931, 37-4-3.—Hale v. 
Thacker, 12 S8.H.2d 524. 

§ 463 


W.Va. Where a report of commis- 
sioners appointed to partition land 
tails to show that the land cannot be 
conveniently partitioned, the report is 
insufficient to support a decree direct- 
ing sale of the land. Code 1931, 37- 
4-3.—Hale v. Thacker, 12 8.H.2d 524. 


466 

Ala. The right to sell land for divi- 
sion among joint owners is conditioned 
upon averment and proof that the land 
cannot be equitably divided in kind, 
y and when that condition appears, the 
% right to sell for division is a matter of 
right.—Littledale v. Brush, 200 So. 411, 
240 Ala. 566, : 


§ 467 
Ala. A bill in equity to sell lands for 
\division among tenants in common 


2924.Beard  v._ 


ly made is in derogation of the com- - 
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PARTITION 


should disclose that parties are sole 


owners, the interest of each, that lands 
cannot. be equitably divided without a 
sale, and should describe lands with 
certainty required in judicial sales of 
realty.—Hinson y. Cook, 1.80,.2d 33. | 
In equity suit to sell lands for divi- 
sion among tenants in eommon, it is 
sufficient for bill to aver, in general 
terms of statute, that lands cannot be 
equitably divided without a sale, and 
fact that lands are in several parcels 
is Lnmalsiehs a iasce vy. Cook, 1 So. 
d 33. 


§ 474 

Tex.Civ.App. In partition suit, con- 
flicting evidence sustained finding that 
the land was capable of being fairly 
and equitably divided in kind.—Carr v. 
Langford, 144 S.W.2d 612,. error 
granted. 

W.Va. A decree for the sale of real- 
ty for partition, unsupported by proper 
pleadings or proof showing that the in- 
terest of one or more co-tenants will 
be promoted and that interest of no 
eo-tenant will be prejudiced by such 
sale, iss erroneous.—Morrison vy. Hol- 
comb, 14 S.H.2d 262. 

§ 475 

Ky. In action for sale of indivisible 
property jointly owned, failure to re- 
quire proof of indivisibility was erro- 
neous, but such error did not invalidate 
judgment directing sale, where trial 
eourt had jurisdiction to adjudge the 
question and did adjudge the land in- 
divisible from the facts: disclosed by 
the description before the trial court. 
Ciy.Code Prac. § 490(2).—Ohio Oil Co. 
v. West, 145 S.W.2d 1035, 284 Ky. 796. 


§ 477 

Ala, In suit for sale of land for di- 
vision among tenants in common, where 
pleadings and proof presented issues 
regarding accounting for rents received 
and standing timber sold from land 
and counterclaims for permanent im- 
provements enhancing value of prop- 
erty and for taxes paid thereon wheth- 
er all such equities should be settled 
before sale of property rested in sound 
discretion of court.—Bean v, North- 
cutt, 199 So. 7, 240 Ala. 289, : 

Ark. In partition suit, it was proper 
for, and duty of, court to consider 
every interest in land involved, includ- 
ing one plaintiff’s dower interest as de- 
ceased former owner’s widow.—Bing- 
ham vy, Rhea, 143 S.W.2d 1087. 

Neb. A court acquiring jurisdiction 
of property for partition acquires com- 
plete jurisdiction thereof and affords 
complete justice to all parties in parti- 
tion suit with respect to the subject 
matter.—Drake vy. Morrow, 299 N.W. 


545. 
§ 478 
Ala. In suit for sale of land for di- 
vision among tenants in common, 


where pleadings and proof presented 
issues regarding accounting for rents 
received and standing timber sold from 
land and counterclaims for permanent 
improvements enhancing value of prop- 
erty and for taxes paid thereon wheth- 
er all such equities should be settled 
before sale of property rested in sound 
discretion of court.—Bean v. Northeutt, 
199 So. 7, 240 Ala. 289. 

Ark. Where antenuptial agreement 
provided that widow should take one- 
third interest for life in the value of 
any and all lands owned by husband in 
lieu of dower and homestead in ease 
wife survived husband, whereupon hus- 
band’s death wife was appointed ad- 
ministratrix and children by former 
marriage brought suit for an account- 
ing and for partition of lands and de- 
eree was entered against widow for 
certain sum and lands were ordered 
sold because partition in kind was im- 
possible, it was error to declare a lien 
upon widow’s interest in the land in 
satisfaction of the judgment rendered 
against her.—Dove y. Donn, 150 S.W. 
2d 604. 

Jowa. Plaintiff in partition suit 
could not recover damages from defend- 
ant for wrongfully removing certain 
items of property from realty on 
ground that realty was damaged by re- 
moval, where nature of plaintiff’s rights 
in realty on date when he allegedly 


took possession was not disclosed an 


there was no showing that any rights 


he may have had in realty were in-- 


fringed, it appeared that some of the — 


property which defendant was accused 
of taking was on the realty and the re- 
mainder was owned by him personally, 
and plaintiff in attempting to prove 
damages to the realty sought to intro- 
duce evidence of value of new items to 
replace old items, rather than value of 


items removed.—Criswell v. Criswell, 
296 N.W..735. 4 ; 
Where defendant in partition suit 


filed a counterclaim against plaintiff for 
cutting 1,000 hedge posts during period 
they owned land in common, the trial 
court properly awarded defendant one- 
half of the value of the posts sold by 
plaintiff and one-half of the posts re- 
maining on the farm,—Criswell vy. Cris- 
well, 296 N.W. 735. 

La.App. The law contemplates that 
in the partitioning of an entire estate, 
all matters of collation shall be settled 
among the various co-heirs.—Montz v. 
Montz, 2 So.2d 251. 

The right to demand collation does 
not exist where the partition is of 
property of co-owners as distinguished 
from co-heirs.—Montz y. Montz, 2 So. 


2d 251. 


Miss. Where testatrix’ property was 
under control of administratrix who 
owned a one-half interest therein, estate 
had been in process of administration 
about four years, and revenues from 
property were insufficient to pay one- 
half of probated claims during that 
time, and there was no money left by 


testatrix with which to pay debts and 2) 


creditors were not asking a sale of 
realty, heirs at law were entitled to 
exercise right to pay off remaining in- 
debtedness 


court adjust equities between several 
tenants in common by charging un- 
divided half interest of administratrix 
with its proportionate share of its in- 
debtedness and unpaid expenses of ad- 
ministration.—Hathaway v. North, 1,So. 
2d 490, 190 Miss. 697. 

Ohio. In action by a co-tenant for 
partition of realty wife of a bankrupt 
co-tenant was a “proper party” and 
the court of common pleas had juris- 
diction to adjudicate her claim for 
an allowance in lieu of dower in the 
bankrupt co-tenant’s undivided interest 
in the realty.—Russell v. Russell, 28 
N.H.2d 551, 137 Ohio St. 153, reversing 
25 N.H.2d 299, 63 Ohio App. 33 

W.Va. 
proper for plaintiff to include in the 
bill a claim ' for accounting: between 
the co-tenants as against contention 
that plaintiff had a plain, adequate and 
complete remedy at law under statute. 
Code 1931, 55-8-13.—Morrison v. Hol- 
comb, 14 S.B.2d 262. 


phe § 480 4 
_Ohio App. Where testator devised a 
life estate to his wife, with remainder 
to his son and daughter, and during 
the life of testator’s wife there was a 
distribution of stock in kind to the son 
with the consent of the probate court 
and all interested parties, and at end 
of life estate there was not sufficient 
personalty to give a like amount to tes- 
tator’s daughter, daughter was entitled 
in partition action to a lien on the pro- 
ceeds of the sale up to amount ad- 
vanced to the testator’s son, before the 
fund should be divided between them, 
but lien of testator’s daughter was in- 
ferior to the liens of creditors of the 
testator’s son against the interest of 
testator’s son.—Wastman v. Sohl, 34 N. 
H.2d 291, 66 Ohio App. 383. 

Tex.Civ.App. In, action for interests 
in, sale of, and partition of proceeds 
of, lots claimed by plaintiffs as grand- 
children of decedent, under whose 
wife’s will defendants claimed then as 
wife’s separate property, plaintiffs, es- 
tablishing undivided half interest in 
lots as community property, are en- 
titled to recover reasonable rental value 
thereof from defendants in possession, 
but improvements placed thereon and 
sums expended 
and preservation thereof by defendants 
should be taken into account on parti- 


and have property| sold .- 
for partition of proceeds and to have ~ 


In suit for partition, it was 


in reasonable repair — 


La 260, error dis 


ighan, 1 
judgment correct. 


vy. Vau 
issed, 


Neb. In a partition action, the dis- 
trict court has authority to take an 
account of the rents and profits aris- 
ing out of the premises partitioned 
therein.—Annable y. Ricedorff, 299 N. 
W. 373. 

Tex.Civ.:App. In action for interests 
in, sale of, and partition of proceeds 
of, lots claimed by plaintiffs as grand- 
children of decedent, under whose 
wife’s will defendants claimed them as 
wife’s separate property, plaintiffs, es- 
tablishing undivided half interest in 
lots as community property, are en- 
titled to recover reasonable rental value 
thereof from defendants in possession, 
but improvements placed thereon and 
sums expended in reasonable repair 
and preservation thereof by defendants 
should be taken into account on parti- 
tion.—Skinner v. Vaughan, 150 S.W.2d 
260, error dismissed, judgment correct. 

W.Va. In a suit for the partition of 
realty, an accounting between the co- 
tenants for the use by one of the whole, 
or of more than his share, of the com- 
mon property, but without ouster, may 
be had as incidental relief—Morrison 
v. Holcomb, 14 S.H.2d 262. 

In an accounting between cotenants 
of realty for unequal use of the premis- 
es, had in a suit for partition, the court 
cannot by decree fix the amount to be 
paid by one to the other for *he use 
and occupancy of premises in the fu- 
eat v. Holcomb, 14 S.E.2d 


§ 489 
Ala, In suit for sale of land for di- 
vision among tenants in common, 


where pleadings and proof presented 
issues regarding accounting for rents 
received and standing timber sold from 
land and counterclaims for permanent 
improvements enhancing value of prop- 
erty and for taxes paid thereon wheth- 
er all such equities should be settled 
before sale of property rested in sound 
discretion of court.—Bean v. Northcutt, 
199 So. 7, 240 Ala. 289. 

Ill.App. Where purchaser purchased 
lot in good faith without actual notice 
of any defects in her title and entered 
into peaceable possession and made im- 
provements under honest belief that 
she was true owner, and record at time 
of purchase and erection of improve- 
ments did not give notice of owners’ 
rights because of an erroneous descrip- 
tion of the lot in a will and deed under 
which owners received title, owners 
who brought equitable suit for parti- 
tion were required to do equity, and 
were required to reimburse purchaser 
for the improvements to an amount 
that improvements enhanced vatue of 
lot, determinable as of time of hearing, 
and owners were entitled to charge 
against purchaser the reasonable value 
for the use and occupation of premises, 
except for increased rental value re- 
sulting from the improvements.—Hayes 
v. Davis, 30 N.H.2d 521, 307 Ill.App. 
“44 


. 


§ 497 
In suit for sale of land for di- 
among tenants in common, 
where pleadings and proof presented 
issues regarding accounting for rents 
received and standing timber sold from 
land and counterclaims for permanent 
improvements enhancing value of prop- 
erty and for taxes paid thereon wheth- 
er all such equities should be settled 
before sale of property rested in sound 
discretion of court.—Bean y. Northcutt, 
199 So. 7, 240 Ala. 289. 

Il.App. Where purchaser purchased 
lot in good faith without actual notice 
of any defects in her title and entered 
into peaceable possession and made im- 
provements under honest belief that 
she was true owner, and record at time 
of purchase and erection of improve- 
ments did not give notice of owners’ 
rights because of an erroneous descrip- 
tion of the lot in a will and deed under 
which owners received title, owners 
who brought equitable suit for parti- 
tion were required to do equity, and 
were required to reimburse purchaser 
for the improvements to an amount 
that improvements enhanced value of 


Ala. 
vision 


50 S.W.2d_ 


lot, determinable as of time of hearing, 
and owners were entitled to charge 
against purchaser the reasonable value 
for the use and occupation of premises, 
except for increased rental value result- 
ing from the improvements.—Hayes Vv. 
Davis, 30 N.E.2d 521, 307 IllApp. 440. 

Tex.Civ.App. In action for interests 
in, sale of, and partition of proceeds 
of, lots claimed by plaintiffs as grand- 
children of decedent, under whose 
wife’s will defendants claimed them as 
wife’s separate property, plaintiffs, es- 
tablishing undivided half interest in 
lots as community property, are en- 
titled to recover reasonable rental val- 
ue thereof from defendants in posses- 
Sion, but improvements placed there- 
on and sums expended in reasonable 
repair and preservation thereof by de- 
fendants should be taken into account 
on partition._Skinner v. Vaughan, 150 
S.W.2d 260, error dismissed, judgment 
correct. 


§ 518 

Wash. Ordinarily, “owelty” is effec- 
tuated by the award of money to the 
party receiving the smaller quantum of 
property in partition proceedings, but 
it may take place by the imposition of 
the obligation to pay off the encum- 
brances upon the party receiving the 
larger portion. Rem.Rey.Stat. § 881.— 
von Herberg v. Von Herberg, 106 P.2d 

Under statute providing that where 
partition cannot be made equally be- 
tween the parties according to their re- 
spective rights without prejudice to 
some of them, court may adjudge com- 
pensation to be made by one party to 
another on account of inequality of 
partition, ‘‘owelty’ may be awarded 
even though the estate divided is com- 
posed of several parcels separately 
awarded rather than of a single parcel, 
unequally divided_in kind. _Rem.Rev. 
Stat. § 881.—Von Herberg v. Von Her- 
berg, 106 P.2d 737. 

§ 544 

Iil.App. In suit for partition of de- 
ceased’s realty where plaintiffs set up 
claims against realty based upon pro- 


bate court’s allowance of plaintiffs’ 
claims against deceased’s estate on 
notes executed by deceased, evidence 


justified decree denying plaintiffs a lien 
against realty for payment of claims on 
ground that notes were without con- 
sideration and were an attempted gift 
by deceased with intent that gift 
should take effect after death.—Meyer 
pele 33 N.E.2d 738, 309 Ill. App. 


Ill.App. In suit for partition of real 
estate owned jointly by divorced hus- 
band and wife, finding of master ap- 
proved by chancellor that wife’s half 
interest in realty was subject to lien 
for one-half amount of mortgage, 
signed by both parties and uncancelled 
although owned by husband at time of 
suit, and for half the amount by which 
husband’s expenditures on realty ex- 
ceeded rentals collected, notwithstand- 
ing rebuttable presumption that such 
expenditures made prior to divorce 
were gifts to wife, was not manifestly 
against the weight of the evidence.— 
Natali v. Natali, 34 N.H.2d 736, 310 
IlLApp. 540. 


Tex. In partition suit, positive state- 
ment both in pleading and evidence, of 
cotenant who had for several years oc- 
cupied and cultivated the realty owned 
by him and plaintiff as tenants'in com- 
mon established that such cotenant oc- 
cupied the property under an under- 
standing that he was; to pay rent for 
the use thereof, and hence should have 
been required to account. therefor.— 
Roberts v. Roberts, 150 S.W.2d 236, 
136 Tex. 255, reversing 140 S.W.2d 
528. 


§ 551 
Md. Where contract between testator 
and another for purchase by other aft- 
er testator’s demise of property belong- 
ing to the estate was rescinded and ex- 
ecutor had no power of sale other than 
contained in the contract, the chancellor 
properly appointed a trustee for sale 
and distribution of proceeds among the 
parties entitled thereto; there being no 
possibility of partition in kind without 
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esti 


Ae 
material loss to the parties in interest 
as tenants in common. Code 1939, art. oe 
Oe 159.—Birckner vy. Tilch, 18 A.2d weg 


11F 
R.J. Unless the taking of an appeal 
from the decree of distribution of the 
proceeds of partition sale actually 
necessitated the performance by com- — 
missioner of additional services of a Ms 
substantial nature, no award of ad- 2 
ditional fees to the commissioner wom 
be made on account of the appeal, — 
since, pending appeal, the commissioner — 
is a mere custodian awaiting final di- 
rections of the court to pay over the 
funds in his hands.—Andreano y, An-— 
dreano, 17 A.2d 465. pre 
8 568 ‘ Bae ta 
Tex.Civ.App. In partitioning land in He 
kind, interest of party who had five- — 
ninths interest in fee could not be set — 
apart by lot as prescribed by, statute, | 
since such interest was larger than 
that of either of other two parties who 
had two-ninths interest each, but the — 
equal interests of such other two par- 
ties should be selected and set aside 


ee 


the theory of ‘estoppel’ by election of 
rights or remedies on the part of eco- 
tenants who do not join in a deed.— 
Larrison v. Walker, 149 S.W.2d 172, 
error refused. PES 


Though one cotenant has no power to 
divest the title of other cotenants by 
selling specific parts of common proper- 
ty, under the doctrine of “equitable par- 
tition” the court in adjusting equities — 
will protect the purchasers by setting — 
aside to them the tracts purchased, if — 
it can be done without injury to other © 
cotenants, where the acreage is of equal 
and uniform value, and the court will — 
set aside to those cotenants the equiva- 
jent of their interests in all the land 
out of unsold tract, if it is sufficient, | 
and, if it is not sufficient, the remainder 
of their interests will be satisfied out — 
of that sold in inverse order of execu- — 
tion of deeds.—Larrison v. Walker, 149 — 
S.W.2d 172, error refused. bbe 

If plaintiffs in executing instruments | 
ratifying and confirming mineral leases _ 
executed by cotenants and instruments — 
leasing their undivided interest in all 
the land on like terms elected to dis- — 
affirm deeds previously executed by co- — 
tenants, plaintiffs did not thereupon, as_ «© 
against the rule of ‘‘equitable parti-_ 
tion”, have an enforceable right or rem- 
edy to void deeds and recover their un- 
divided interest out of each tract sep- 
arately, and, regardless of whether they — 
had elected to disaffirm and void deeds, | 
the court in adjusting equities would — 
protect the purchasers, where plaintiff’s — 
interest in all the land could be fully ~ 
and equitably satisfied out of 31 acres ~ 
remaining in cotenants’ possession.— _ 
Larrison v. Walker, 149 S.W.2d 172, er- 
ror refused. Veins 

§ 585 


Wash. In partitioning an_ estate 
composed of several separate parts, the © 
parts may be considered as cgmprising ~ 
one composite estate, a partition of 
which may be effected by the award of 
separate parcels, rather than by a par- 
tition in kind of every part, when such 
division is to the best interest of the 
parties.—Von Herberg v. Von Herberg,. 
106 P.2d 737. aia 


W.Va. Every reasonable’ presump- 
tion is in favor of the fairness of a 
report of partition made by commis- 
sioners, if proper on its face—Heam- 
ster v. Feamster, 15 S.H.2d 159. 

Affidavits to overthrow the report of 
partition of commissioners on _ the 
ground of inequality of division should 
do more than charge the inequality in 
general and indefinite terms.—leamster 
v. Feamster, 15 S§.H.2d 159. 

The presumption in favor of the cor- 
rectness of commissioners’ report of 
partition is so strong that it must be 


t 


permitted to stand in the absence of 
clear proof of substantial infirmity im 
jit.—_Feamster v. Feamster, 15 S.W.2d — 


159. 


| § 625 


é 


ie § 625 : 

- Tex.Civ.App. In partitioning land in 
kind between plaintiff who had five- 
--ninths interest in fee and homestead 
right in entire tract and two other par- 
ties who had two-ninths interest each, 
- deeree confirming report of commission- 
ers should vest title to fee in each par- 
ty to share allotted as against the 
other parties, their executors, adminis- 
trators or assigns as fully and effectu- 
ly as deed of. the parties could vest 
ritle, but decree should also confirm 
laintiff’s homestead interest in entire 
rract, and her right to enjoy entire 
ract so long as she elected to use or 


144 


- Langford, © S.W.2d 


612, 
granted. | 
u 


error 


; oy § 627 
: oe .J.Ch. Whether deeds of release 
_ -~were actually delivered in accordance 
* with order in partition suit, was im- 
material, in view of statute giving a 
ecree of chancery for release of realty 
e same effect on the title as if the 
release had been executed in conform- 
ance with the decree, and notwithstand- 
ng such disability as infancy. N.J.S. 
A. 2:29-61.—Satchwell v. Warner, 14 
A.2d 527, 127 N.J.Eq. 544. 
“ts 633 
Pa.Super. In partition action against 
eir by purchaser of other heirs’ in- 
erests, wherein both parties accepted 
master’s valuation of purpart, heir was 
t entitled to have the purpart al- 
tted to him at the master’s valuation 
cause he was an heir and plaintiff 
merely a purchaser, and the mas- 
‘ properly called for sealed bids from 
aN “parties and awarded the purpart 
to plaintiff as highest bidder. 12 P.S. 
§ 1721.—Harbin v. Harde, 14 A.2d 866. 
141 Pa.Super. 1. 
In partition proceedings in equity, 
under the earlier acts and the present 


+ 


tl 
4 A.2d 866, 
- The procedural rules providing for 
ceptance of master’s valuation or bid- 
ng by parties to partition action were 
es tended to favor the parties in interest 
as a class, but were not intended to 
give an advantage to one party over 
another. 12 P.S. § 1721.—Harbin v. 
_ Harde, 14 A.2d 866, 141 Pa.Super, 1. 
A party in interest in partition action 
may accept at the master’s valuation 
and later put in a bid if the land 
 eannot be allotted to him because an- 
other party in interest has elected to 
take at the master’s valuation. 12 P. 
‘S. § 1721.—Harbin v. Harde, 14 A.2d 
866, 141 Pa.Super. 1. 


Ky. In action for sale of indivisi- 
ble property jointly owned, an order 
- showing that action was submitted for 
judgment on mortgagee’s cross-petition 
for sale of land subject to mortgage, 
would not sustain assertion of joint 
owners that land was sold on cross- 
petition, in absence of anything in rec- 
ord showing that action was submitted 
for judgment on cross-petition. Civ. 
Code Prac. § 490(2).—Ohio Oil Co. v. 
West, 145 S.W.2d 1035, 284 Ky. 796. 

Neb. A partition sale is a ‘judicial 
sale’.—Drake vy. Morrow, 299 N.W. 545. 


§ 685 

Md. Where there was some dispute 
‘ whether property not susceptible of 
ey partition in kind should be offered for 
a sale as a whole or in two separate 
tracts and then as a whole, chancel- 
lor properly. ordered the propenty of- 
fered in two separate tracts and then 
as a whole, and a sale in whichever 
way the most money would be pro- 
cured.—Birckner vy. Vilch, 18 A.2d 222. 


"9 § 693 

a Minn. Statutory provisions that 
ey where realty is sold in an action for 
yi partition, and consists of distinct farms 
, or lots, they shall be sold separately, 
i are not “mandatory” but are ‘‘direc- 


tory” only, so that contravention there- 
of does not render a sale void, though 
it is voidable on a showing of fraud 
or prejudice or for other good cause, 


* PARTITION ; 
Mason’s Minn.St.Supp.1940, § 9540.— 
Burke v. Burke, 297 N.W. 340. 


§ 704 

Neb. Where defect in title to realty 
in partition action was of such a na- 
ture that it could be removed by fur- 
ther proceedings in that action, without 
injustice to a purchaser at a sale had 
therein, such purchaser would not be 
released from his bid merely on ac- 
count of such defect.—In re Stieber’s 
Estate, 296 N.W. 336. - 

N.C. Evidence failed to show that 
land bank which loaned money to ten- 
ant in common who purchased land in 
partition proceeding, and gave a mort- 
gage to the bank had any connection 
with proceeding for partition or that 
bank received amount of its loan, and 
hence tenants in common could not re- 
cover from bank their pro rata share 
in amount contracted to be paid for 
the tract of land sold as against con- 
tention that bank was a purchaser with 
notice of defect in title—Laughridge 
vy. Virginia-Carolina Joint Stock Land 
Bank, 14 S.H.2d 34, 219 N.C. 392. 

45 


7 

tll. A master’s report of sale in par- 
tition proceedings. could not be ap- 
proved as long as objections thereto 
were undisposed of, and decree approy- 
ing such report without hearing on ob- 
jections was properly vacated.—Miller 
v. Miller, 35 N.H.2d. 62, 376 Dl..628. 

Iowa. Sales in partition suits or oth- 
er chancery sales are not final and com- 
plete until confirmed and ratified by 
the court, and in passing on such a sale 
the court must exercise its sound judi- 
cial discretion with due regard for the 
stability of judicial sales and cannot 
arbitrarily and without cause refuse 
confirmation of the sale. Code 1939, § 
12344, 12345.—Criswell y. Criswell, 29 
N.W.. 735. 3 : 

In partition suit, the trial court 
abused its discretion in refusing to ap- 
prove and confirm sale of realty by 
referee to defendant at public sale for 
$5,800 solely because of upset bid of 
$5,825 made by plaintiff, even though 
courtroom auction resulted in a bid of 
$7,500 where defendant’s bid was $1,- 
174 more than appraised value, and rec- 
ord justified conclusion that it was 
more than the actual value of realty. 
Code 1939, §§ 12344, 12345.—Criswell v. 
Criswell, 296 N.W. 735. 

Mich. In suit to partition real estate 
where an offer to purchase the realty 
made at hearing on confirmation of 
eommissioner’s sale thereof represent- 
ed little, if any, net increase over pro- 
eeeds of commissioner’s sale, the court 
did not abuse its discretion in con- 
firming the commissioner’s sale and re- 
fusing to order a resale of the et Up 
erty——Haynes v. Cameron, 295 N.W. 
872, 295 Mich. 710. 

Neb. <A confirmation of partition sale 
disposes of all interests of every one 
in suit to purchaser from moment con- 
firmation is pronounced by relation 
back to date of sale—Drake v. Morrow, 
299 N.W. 545. 

Pa.Orph. A public sale of real estate 
in partition proceedings, for $1800 over 
encumbrances, will not be confirmed 
where there is an offer by another pur- 
chaser of $3300 over encumbrances. 
The increase is substantial, and to in- 
sure its realization, a resale will be 
ordered upon condition that the offeror 
first deposits the full $3300 with the 
trustees.—In re Lapetina’s Estate, 57 
Montg, 31. 
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Ky. Where intestate had been dead 
less than one year when his realty was 
sold because of indivisibility and when 
purchasers’ exceptions to report of sale 
were sustained and sale was set aside 
on ground that realty was in lien for 
payment of intestate’s debts at time of 
sale, judgment sustaining exceptions 
and setting sale aside was correct, and 
a subsequent judgment setting aside 
the previous judgment and confirming 
the sale was erroneous. Ky.St. § 2087; 
Ciy.Code Prac, § 490, subd, 2,—Parrish 
ss ee OS 148 S.W.2d 680, 285 Ky. 


Purchasers’ exception to report of 
sale of intestate’s realty because of in- 
divisibility on ground that depositions 


i i om 
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y 
on interrogatories rather than — 


ae, 


with respec to ndivisibi 


ositions was not sufficient to 
setting sale aside, even if the pro 
was erroneous, where none of the par- 
ties made any complaint or raised any 
objection, and purchasers were not af- 
fected by the procedure, since the error, 
if any, did not render the judgment of 
sale void but only erroneous. Ky.St. § 
2087; Civ.Code Prac. § 490, subd. 2.—~ 
Parrish v. Redmon, 148 S.W.2d 680, 
28 bueKey. 613: 

Purchasers’ exception to report of 
sale of intestate’s realty because of in- 
divisibility on ground that an affidavit 
of descent was not filed and that title 
papers were not filed was insufficient 
to require sale to be set aside, since 
under statute affidavit, if mecessary, 
could be filed at any time before record- 
ing of purchasers’ deed; and it was not 
necessary to file title papers. Ky.St. §§ 
495a-1, 2087; Civ.Code Prac. § 490, 
subd. 2,—Parrish vy. Redmon, 148 S.W. 
2d 680, 285 Ky. 613. 

: § 766 

Pa.Orph. In a partition proceeding, 
the return day of the order of sale. was 
extended and finally the petitioner, in 
partition, one of the two cotenants was 
granted the right to bid at her own. 
sale. The sale to her was confirmed 
nisi. Subsequently the other co-tenant 
presented a petition to have the sale 
set aside on the ground that the price 
was inadequate and that he was _will- 
ing to give more money.: The latter 
petition was dismissed since the peti- 
tioner had failed to file exceptions 
within the required time and a letter 
to the attorney stating he was not sat- 
isfied and was willing to give more 
was insufficient and too indefinite—In 
re Vankirk’s ese ace 20 Wash. 175. 
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Ky. In action for sale of indivisible 
property jointly owned, wherein mo- 
tions were filed to vacate and set aside — 
judgment ordering sale of property, 
interests of joint owners who on face 
of record were properly before court 
prior to entry. of judgment, vested in 
1 Sore Oh ae ones Prac. § 

Ohio Oil Co. v. West, 145 S.W. 
2d 1035, 284 Ky. 796. 


{ 


839 
Ala. In making distribution of pro- 
ceeds) of sale of land for division 


among tenants in common, court was 

reyguired to carry out terms of will of 

deceased from whom the tenants in 

common derived their title—Williams 

v. McArthur, 199 So. 235, 240 Ala. 338. 
§ 843 e 

Ohio App. Where testator devised a 
life estate to his wife, with remainder 
to his son and daughter, and during 
the life of testator’s wife there was a 
distribution of stock in kind to the son 
with the consent of the probate court 
and all interested parties, and at end 
of life estate there was not sufficient 
personalty to give a like amount to tes- 
tator’s daughter, daughter was entitled 
in partition action to a lien on the 
proceeds of the sale up to amount ad- 
vanced to the testator’s son, before the 
fund should be divided between them, 
but lien of testator’s daughter was in- 
ferior to the liens of creditors of the 
testator’s son against the interest of 
testator’s son.—HWastman v. Sohl, 34 N. 
H.2d 291, 66 Ohio App. 383. 

W.Va. The statute providing. that 
when there are liens by judgment. or 
otherwise on the interest of any party 
to a partition suit, the court may, on 
the petition of any person holding a 
lien, ascertain the liens and apply the 
dividend of such party in the proceeds 
of sale to the discharge of such liens 
so far as may be necessary for that 
purpose, must be strictly followed and 
authorizes nothing to be done by lienor 
without a petition. Code 1931, 37-4-4.—- 
Morrison y. Holcomb, 14 8.B.2d 262. 

§ 344 

Iowa. Where first mortgage con- 
veyed all of the interest of son received 
under father’s will, and second mort- 
gage conveyed only a one-third interest 
in the realty received by the son under. 
the will, first mortgagees were required 
to exhaust the lien of the share in the 


’ 


+ 


co" by the second mort-. 
rage before sharing in the common se- 
curity with the assignees of the second 
mortgage in the order of the priority 
of the mortgages.—Garner vy, Meredith, 
294 NW. 363. 

iy § 882 


Iowa. Where it appeared that de- 
fendant in partition suit had been prej- 
udiced by failure of trial court to tax 
costs in harmony with applicable stat- 
utes, the costs below were directed to 
be retaxed in compliance with the stat- 
utes and three-fourths of the costs on 
appeal were taxed.to plaintiff and one- 
fourth to successful defendant. Code 
1939, §§ 11622, 11625, 123-39.—Criswell 
v. Criswell, 296 N.W. 735. 


rt § 883 
Tenn.App. In county court proceed- 
ing for sale of land for partition, the 
amount of fees to be allowed the so- 
licitors for the petitioners and the de- 
fendants was within the sound discre- 
tion. of the county judge under stat- 
ute. .Code 1932, § 9190.—Vanhooser vy. 
Cunningham, 146 S.W.2d 840. 
- Whether attorneys’ fees for both the 
‘eomplainant and the defendant to be 
‘paid out of the common fund in par- 
tition cases will be allowed is within 
- the discretion of the lower court, and 
a review of the question can be had 
only for an abuse of judicial discre- 


; tion.—Vanhooser vy. Cunningham, 146 
‘ S.W.2d 840. r 
‘4 § 888 
ff Ky. Where plaintiff did not convey 


his undivided one-sixth interest’in 150 
acres of mineral land when owners of 
i remaining five-sixths interest, includ- 
_ ~ ing plaintiff's mother, transferred their 
; mineral rights to a predecessor in title 
of defendants, and thereafter on par- 
tition of land 50 acres was jointly al- 
lotted to plaintiff and his mother who 
conveyed ‘her interest in 50-acre tract, 
except for reservation of life estate, to 
plaintiff, who executed oil and gas lease 
covering that tract on which a well 
was drilled by plaintiff's lessee and 
defendants’ lessee operating jointly, 
plaintiff was entitled to one-half of 
royalty in that well, since partition was 
to be treated as allocating plaintiff’s 
one-sixth mineral interest to the 50 
acres.—Laws v. Sturgill, 151 S.W.2d 

423, 287 Ky. 37. 
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_ Tenn.App. Attorneys who filed orig- 
inal petition and rendered much valua- 
ble service in conducting suit in county 
court for sale of land worth about $48,- 
000 for partition and in having bids 
raised were allowed $1,750.—Vanhooser 
{ v. Cunningham, 146 S.W.2d 840. 


An attorney who represented several 
defendants and filed answers and 
cross-petitions and rendered some sery- 
ice in county court proceeding for sale 
of land worth about $48,000 for par- 

; tition was allowed $750.—Vanhooser vy. 

‘ Cunningham, 146 8.W.2d 840. 

_ . An attorney who represented several 
defendants in county court proceed- 
ing for sale of land worth about $48,- 
000 for partition and rendered valu- 
able services in the case was allowed 
$500, where it appeared that attorney 
had an agreement with those defend- 
ants that he should be paid $500 cash 
and $500 should he be successful with 

% the suit, since he was bound by his 
agreement.—Vanhooser vy. Cunningham, 
146 S.W.2d 840. 

§ 912 

R.I. In partition suit where an ap- 

peal is taken from the decree of the 

superior court, counsel fees for serv- 
jees on appeal are not taxable as costs 
of partition but the expense of each 
counsel must be borne by his client, 
unless the appeal be one for the bene- 

fit of all the parties. Gen.Laws 1938, 

ec. 586, § 23.—Andreano v. Andreano, 

17 A.2d 465. 

§ 918 


Ii.App. In suit for partition, where- 
in complaint was poorly drawn but 
did set out defendants’ interest in land 
involved, it did not appear that plain- 
tiffs’ solicitor was attempting to act 
adversely to defendants’ interest and 
defendants made no appearance when 
evidence was taken, court properly al- 
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lowed attorney’s fees for plaintiffs’ so- 
licitor.— Volkers y. Volkers, 35 N.H.2d 
958, Ap Tll.App. 353. 

Mich. In suit to partition real es- 
tate, an award of attorney fees made 
in the order of distribution was not an 
unwarranted enlargement of the orig- 
inal deeree of partition—Haynes_ y 
Cameron, 295 N.W. 372, 295 Mich. 

In the absence of evidence as to the 
character and reasonable value of serv- 
ices rendered by the attorney for plain- 
tiff in a partition suit, the court erred 
in awarding an attorney’s fee to the 
plaintiff, and the order for attorney 
fees was set aside and remanded for 
further hearing thereon.—Haynes_ v. 
Cameron, 295 N.W. 372, 295 Mich. 710. 

R.I. Under statute providing for 
taxation of costs of partition, it is now 
the practice to allow counsel fees as 
part of the costs in a partition suit. 
Gen.Laws 1938, c. 586, 3 23.—Andreano 
v. Andreano, 17 A.2d 465. 

In partition suit, where an appeal 
was taken by certain cotenants of real- 
ty objecting to decree of distribution 
because of failure to allow reimburse- 
ment for sums of money allegedly ex- 
pended on property, counsel fees for 
services on appeal would not be al- 
lowed as costs of partition, since ap- 
peal raised a matter entirely apart 
from question of partition. Gen.Laws 
1938,'"e:' 586, 23.—Andreano vy. An- 
dreano, 17 A.2d 465. i 

Yenn.App. In suit for sale of land 
for partition, the county court had no 
jurisdiction to fix fees of solicitors 
for services rendered in suits in other 
eourts, such ag for services rendered 
in the chancery court in clearing up 
the title to the land involved. Code 
1932, § 9190.—Vanhooser v. Cunning- 
ham, 146 S.W.2d 840. 

In suit for sale of land for partition, 
the county court is confined to fixing 
fees for services rendered in its own 
court. Code 1932, § 9190.—Vanhooser 
vy. Cunningham, 146 S.W.2d 840. 

Ordinarily, where an attorney has 
purchased an interest in land and con- 
ducts the partition proceedings him- 
self, he ig not entitled to any fee.— 
Vanhooser v. Cunningham, 146 S.W. 
2d 840. 

An attorney who purchased about 
half of his clients’ interest in fund 
arising from sale of land for partition 
was entitled to one-fourth of $1,500 
allowed to him and another attorney, 
and the other attorney was allowed 
three-fourths of that sum.—Vanhooser 
v. Cunningham, 146 S.W.2d 840. 
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Ky. The heirs of land which has 
been leased by the ancestor for mineral 
development are entitled to participate 
in the royalties receivable under the 
lease in proportion to their rights to 
share estate, where the order or agree- 
ment of partition makes no specific par- 
tition of mineral rights, since royalties 
are payment not only for the oil or 
gas produced by the lessee but also a 
“consideration” for holding the rest of 
the land under lease.—Hurst v. Paken 
Oil Co., 152 S.W.2d 981, 287 Ky. 257. 

Tex.Civ.App. A partition between 
joint owners does not confer title on 
either, but has the effect only to dis- 
solve tenaney in common and leave title 
as it was before, except to locate such 
rights as parties may have respectively 
in distinct parts of the premises, and 
to extinguish such rights in all other 
portions of that property. | Vernon’s 
Ann.Civ.St. art. 6099.—Davis v. First 
Nat. Bank of Waco, 145 S.W.2d 707, ex- 
ror granted. 

Under will conveying property in fee 
to testator’s son and daughter, the le- 
gal status of son’s minor children as 
heirs of their father and grandfather 
was something entirely distinct from 
their legal status as heirs of their aunt 
who was testator’s daughter, on issue 
whether decree in partition suit insti- 
tuted by such minor, children against 
their mother and their aunt divested 
the aunt of the fee simple title to prop- 
erty that she received under the will. 
Vernon’s Ann.Ciy.St, art. 6099.—Davis 
v. First Nat. Bank of Waco, 145 S.W. 
2d 707, error granted. 

A decree in partition suit which was 
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cree and pleadings in partition did not — 
raise issue of respective rights of aunt — 
and her legal heirs to the interest un- — 
der will and neither such issue nor her 
legal heirs as such were before cou: 
for adjudication. Vernon’s Ann.Ciy.St. 
art. 6099.—Davis v. First Nat. Bank of 
Waco, 145 8.W.2d 707, error grante ; 

Testator’s daughter, who under will 
obtained fee-simple title to property, 
was not divested of such title by decree 
in partition suit instituted by minor 
ehildren of testator’s son, where de-— 
cree expressly vested title in daughter 


non’s Ann,.Civ.St. art. 6099.—Davis 
First Nat. Bank of Waco, 145 8.W.2d 33 
707, error granted. K hg oe ASR ane 


Staman, 200 So. 187. 
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_C.C.A.Cal. The California Code pro- — 
visions on partnerships embody the | 
uniform partnership laws of the Com- — 
mission on Uniform Laws which do not 
create a new juristic entity but re-— 
tained the “pluralistic notion of the 
as the chancellors had worked — 


statute, or the ordinary partnership, 
and to such an existent partnership, 
whether commercial or ordinary, there 
may legally become attached or incor- ‘i 
porated a special or limited partner- 
ship, but there can be no “limited part- 
ner’ unless there actually exists a 
partnership, and no “partnership” ca 
exist unless there is at least one gen- — 
eral partner. Rey.Civ.Code La. arts. 9 — 
2825-2828.—Tatum v. Acadian Produc- 


tion Corporation of Louisiana, 35 F. 
Supp. 40. he 
Iowa. The salient features of a 


“partnership”? are a community of in- 
terest in profits and losses, a commu- 
nity of interest in capital employed 
and a community of power in admin 
istration, and relation is predicated on 
mutual consent, and. is evidenced by — 
terms of contract, conduct of parties 
and circumstances surrounding trans- 
action.—Butler v. Lloyd, 297 N.W. 871. . . 
230 Iowa 422. vee 
Kan. If other elements necessary to 
establish a partnership are present, it : 
is not necessary that there should be a 
joint control, since it is but little more 
than a circumstance which should be 
taken along with other surrounding — 
circumstances to determine whether 
there was an actual partnership.—Da- | 


+ 


vidson v. Shaffer, 113 -P.2d 90, 153 
KIKan. 661. ‘ 
Mich. A “joint adventure’ and a 


“partnership” are separate and distinct 
legal relationships.—American Mut. 
Liability Ins. Co. v. Hanna, Zabriskie 
& Daron, 298 N.W. 296, 297 Mich. 599. 

Mo. A ‘‘partnership” is a status, 
that is, it is a factual relationship be- 
tween two or more persons who are 
conducting a business enterprise to- 
gether, the central fact of that rela- 
tion being community of ownership of 


the business.—Schneider y. Schneider, 
146, 8.W.2d 584. s 
Mont. The outstanding difference be- 


Rel 
tween a “joint adventure” and a “part- 
nership” is that the former relates to 
a single transaction, although it may 
comnrehend a business to be continued 
over several years, while the latter re- 
lates to a general and continuing busi- 
ness of a particular kind, although 

there may be a partnership for a sin- 
gle transaction, and because of limited 

scope of joint adventure, it is general- 
ly more informal than relationship be- 
tween partners, and some incidents of 
partnership may not attach thereto.— 

Rae v. Cameron, 114 P.2d 1060. ‘ 
Ok To constitute a “partnership” 
inter sese there must be an intent to 

form a partnership, generally, a partici- 

pation in profits and losses and com- 
munity interest, as far as third persons 
are concerned, enabling each to make 
contracts, manage the business, and dis- 

pose of the property.—Smittle v. Ruth- 

erford, 111 P.2d 480. 

- Pa.Com.Pl. A partnership 
tinet entity—Bingaman vy, 
Dauph. 158. 

Vt. A partnership is not the same 
thing as a joint responsibility, and 
_ two persons may be liable as joint con- 

tractors, though not liable as partners. 

'=C. BH. Johnson & Co. v. Marsh, 15 A. 

- CAN meds 
- Wash. A “joint adventure” is in the 

- nature of a partnership, and relations 


is a dis- 
King, 49 


of parties in each of those associations 
iP, are so similar that their rights, duties, 
and diabilities are generally tested by 
the same rules.—Paulson v. McMillan, 
ees 2 05983." + 
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_ Ind.App. A “partnership” is created 
. by voluntary contract of association for 

purpose of sharing profits, as such, 
which may arise from use of labor or 
skill in common enterprise, with in- 

tention of parties to form partnership 

for such purpose.—In re Zeits, 31 N.B. 
v2 209. E 

Where partnership agreement subject- 
ed junior partners to senior partners’ 
control and direction in performance 

of services to firm, authorized senior 
partners to control junior membership 
and junior partners’ tenure and to 
evaluate their drawing accounts, gave 
senior partners full power over ques- 
tion of dissolution, and provided for 
‘junior partners’ division of 10 per cent. 
of firm’s net profits, there was no 
- —~—s« genuine intention of junior partners 
_.. to enter into partnership agreement, 
' nor any sharing of profits as such by 
so that they were not “part- 
"ad ners’ and one of them was entitled to 
’ benefits under Unemployment Compen- 
Re sation Act after termination of his 
services to firm by senior partners as 
junior partner’s share of net earnings 
ae was more consonant with bonus, which 
is “compensation” under such act, 
Burns’ Ann.St. § 52-1502(h) (5) (A).— 
In re Zeits, 31 N.E.2d 209. 

Mo. The statutes of partnership is 
ereated by contract between the per- 
sons who -.become partners, but such 
agreement may be either oral or writ- 
ten, verbally expressed or implied from 
acts and conduct of the parties them- 
selves.—Schneider v, Schneider, 146 S. 
W.2d 584. 

N.Y.Sup. Restriction in partnership 
agreement against soliciting of part- 
nership customers by one of mem- 
bers for a period of five years after 
termination was not contrary to publie 
policy.—Fullam y. Peterson, 21 N.Y.S. 
2a 797. 

Pa.Com.Pl. In determining whether 
a partnership exists, the agreement be- 
tween the parties must be considered, 
together with all the attending circum- 


stances.—O’Connor y, O’Connor, .7 Sch. 
Reg. 146. 
Pa.Com.Pl. In determining whether 


a partnership is created, the entire set 
of agreements between the parties must 
be considered together with all of the 


>a existing circumstances.—O’Connor y, 
‘ad O’Connor, 7 Sch.Reg. 160, appeal dis- 
% missed 14 A.2d ess. Pa. 49, 
. 3 

Cal.App. In action for breach of 


f contract for sale to plaintiffs of an in- 
terest in baseball parks operated by 
defendant, evidence was _ sufficient to 
show that oral agreement for sale was 
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binding on defendant, notwithstanding 
defendant’s refusal to sign formal writ- 
ten contract, on ground that all the 
terms and conditions of the under- 
standing between plaintiffs and defend- 
ant were definitely agreed upon and 
the written memorial thereof was ac- 
eepted, though not signed, and _ the 
oral agreement left nothing to be done 
other than to sign the writing and 
pay over the initial payment. Civy.Code, 
§§ 1550, 1565.—Clarke v. Fiedler, 113 
Pid “275; 

Fla. A partnership can be formed 
by an oral agreement.—Nahmod v. Nel- 
son, 3 So.2d 162. 

Mo. The status of partnership is 
created by contract between the persons 
who become partners, but such agree- 
ment may be either oral or written, 
verbally expressed or implied from acts 
and conduct of the parties themselves. 
aes v. Schneider, 146 S.W.2d 


§ 40 

D.C.La. A “partnership” must con- 
tain general partners, or at least one 
such, and it may be the commercial 
partnership described under Louisiana 
statute, or the ordinary partnership, 
and to such an existent partnership, 
whether commercial or ordinary, there 
may legally become attached or incor- 
porated a special or limited partner- 
ship, but. there can be no “limited part- 
ner” unless there actually exists a 
partnership, and no ‘‘partnership” can 
exist unless there is at least one gen- 
eral partner. Rev.Civy.Code La. arts. 
2825-2828.—Tatum v. Acadian Produc- 
tion Corporation of Louisiana, 35 F. 


Supp. 40. 

Ariz. A “joint adventure” differs 
from a ‘partnership’ principally. in 
that while a partnership is usually 
formed for the transaction of a general 
business of a particular kind, a “joint 
adventure” is usually, but not neces- 
sarily, limited to a single transaction, 
although the business of conducting it 
may continue for a number of years. 
—Ruby v. United Sugar Cos., S8.A., 109 
P.2d 845. 

Ga.App. There may be a ‘particular 
partnership”, which is one relating to 
a single individual transaction or enter- 
prise, or “general partnership’.— 
Howell v. Jackson, 16 §.H.2d 45. 

Neb. The principal distinction be- 
tween “partnership” and ‘joint ad- 
venture” is that joint adventure may 
relate to single transaction.—Soulek vy. 
City of Omaha, ttt 368. 

1 


Fla. A ‘joint adventure” is similar 
to a “partnership’’, the principal dif- 
ference being that a joint adventure is 
usually limited to a single enterprise.— 
Albert Pack Corporation y. Fitkling 
Properties, 200 So. 907. 

‘ § 44 

Ill.App. An agreement contemplating 
the formation of a partnership between 
plaintiff, a registered funeral director, 
and defendant to conduct an undertak- 
ing business was illegal, since defend- 
ant, though acting as a funeral direc- 
tor, was not licensed as such pursuant 
to statute, and hence the chancellor 
erred in finding the existence of a part- 
nership and granting defendant an ac- 
counting, etc. Smith-Hurd Stats. « 
111%, §§ 73.2, 73.8, 73.8, 73.10, 73.27.— 
Thatcher v. Snyder, 31 N.E.2d 333, 308 
Ill.App. 325. 

47 


§ 

Cal.App. An intent to form a part- 
nership may be implied from the con- 
duct of the parties—Lyon vy. Mac- 
Quarrie, 115 P.2d 594. 

Ind.App. Where partnership agree- 
ment subjected junior partners to 
senior partners’ control and direction 
in performance of services to firm, au- 
thorized senior partners to control 
junior membership and junior part- 
ners’ tenure and to evaluate their draw- 
ing accounts, gave senior partners full 
power over question of dissolution, and 
provided for junior partners’ division 
of 10 per cent. of firm’s net profits, 
there was no genuine intention of 
junior partners to enter into partner- 
ship agreement, nor any sharing of 
profits as such by them, so that they 
were not “partners” and one of them 


f : x iy" ane. oft, 
was entitled to benefits unde m- 
Compensation Act after 
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ployment 
termination of his services to Haat by 
senior partners as junior partner’s 
share of net earnings was more con- 
sonant with bonus, which is “compen- 
sation” under such act, Burns’ Ann. 
St. § 52-1502(h) (5) (A).—In re Zeits, 
31 N.H.2d 209. 

Mich. Where rights of third persons 
who have dealt in reliance on a holding 
out of a partnership relation are not 
involved, intention of_the partners is 
of prime importance.—Block v. Schmidt, 
296 N.W. 698, 296 Mich. 610. 

Mo. The primary criterion to be ap- 
plied in determining whether partner- 
ship exists is that of the intention of 
the parties, but it is not necessary that 
each of the partners must fully under- 
stand all of the legal incidents which 
follow upon partnership existence.— 
Schneider y. Schneider, 146 S.W.2d 584. 

N.Y.Swp. Whether, under agreement, 


a partnership existed depended on in- | 


tention of parties.—Fullam v. Peterson, 
DVS ING Yasser 0 pag: e 


Vt. Where rights of parties inter se 
merely are concerned, criterion to de- 
termine whether a contract is one of 
“partnership” is what did the parties 
intend by the contract which they 
made as between themselves, and their 
intention may be shown by their ex- 
press agreement or inferred from their 
conduct and dealings with one another, 
but where there is no indication of in- 
tention of parties other than their writ- 
ten agreement, their intention must be 
ascertained by a construction of such 
PED ideane moni berger y. Little, 15 A.2d 

74, 
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Mont. The statute authorizing a par- 
ty to a contract to rescind if through 
the other party’s fault the consideration 
for his obligation fails in whole or in 
part, so far as it has application to a 
partnership contract, permits rescission 
only where there has been a failure 
of consideration in the creation of the 
partnership relation at its inception and 
does not permit rescission so as to an- 
nul the partnership ab initio for breach 
of a covenant arising in the conduct of 
the partnership business. Rey.Codes 
1935, § 7565, subd. 2.—Lommasson v. 

Hall, 106 P.2d 1089. 


In action to rescind partnership con- 
tract to engage in business of raising 
and propagating silver foxes and in 
certain agricultural pursuits as part- 
ners, allegation in complaint that de- 
fendants repeatedly and continuously 
refused to deliver two additional pairs 
of foxes to partnership implied that 
plaintiff knew of defendants’ failure in 
that respect and chose to affirm con- 
tract by repeatedly requesting compli- 
ance instead of acting promptly to re- 
scind on that ground, and complaint 
was demurrable as showing “laches” on 
its face. Rev.Codes 1935, § 7567.— 
Lommasson v. Hall, 106 P.2d 1089. 

§ 56 

Ark. Mere joint ownership of prop- 
erty is not sufficient to constitute a 

partnership”, since a mere communi- 
ty of interest by ownership creates a 
“tenancy in’ common,” and a sharing 
of the profits is necessary to a “part- 
nership”.—Garrett v. Roy Sturgis 
Lumber Co., 146 S.W.2d 701. 


Where liability for personal injuries 
and property damage resulting from 
collision between plaintiffs’ automo- 
bile and truck driven by another was 
predicated upon partnership of truck 
driver’s alleged employers, and proof 
showed ownership of tract of land by 
defendants but that only one of them 
was engaged in removing timber from 
land for his own exclusive profit and 
had alone employed truck driver, di- 
rection of verdict for person having 
no interest in profits was proper, since 
facts showed that there existed no 
partnership.”’—Garrett v. Roy Sturgis 
Lumber Co., 146 S.W.2d 701. 


Kan. Joint ownership is not an es- 


sential element of partnership relation ° 


and is only a circumstance which 
should be considered along with other 
facts in determining existence of part- 


‘ship’ is a status, 


that. i l 
Wo or more persons who are 


gether, the central fact of that rela- 
tion being community of ownership of 
the business.—Schneider vy. Schneider, 
146 S.W.2d 584, 
§ 61 

Ark. Mere joint ownership of prop- 
erty is not sufticient to constitute a 
“partnership”, since a mere communi- 
ty of interest by ownership creates a 
“tenancy in common,’ and a sharing 
of the profits is necessary to a “‘part- 
nership”’.—Garrett =v. Roy Sturgis 
Lumber Co., 146 S.W.2d 701. 

Where liability for personal injuries 


- and property Camage resulting from 


collision between plaintiffs’ automo- 
bile and truck driven by another was 
predicated upon partnership of truck 
driver’s alleged employers, and proof 
showed ownership of tract of land by 
defendants but that only one of them 
was engaged in removing timber from 
Jand for his own exclusive profit and 
had alone employed truck driver, di- 
rection of verdict for person having 
no interest in profits was proper, since 
facts showed that there existed no 
“partnership.’—Garrett v. Roy Stur- 
gis Lumber Co., 146 S.W.2d 701. 

Cal.App. The sharing of profits is 
an incident of a “partnership.’’—Lyon 
vy. MacQuarrie, 115° P.2@ 594. 

The obligation to share losses follows 
from the “partnership” relation, even 
though there is no express agreement 
to share losses. Civ.Code, § 2409.—Ly- 
on v. MacQuarrie, 115 P.2d 594. 

Mo. A person connected with a busi- 
ness enterprise may have right to 
share profits without obligation to 
share in losses because he is not a 
partner but an employee or agent, but 
where there is an agreement to share 
profits and no clear understanding 
that losses are not to be divided, a 
partnership may be implied which 
would carry with it the obligation to 


participate in payment of losses.— 
peaeiger v. Schneider, 146 S.W.2d 
Oo 


Neb. The absence of mutual interest 
in profits or benefits is conclusive that 
“nartnership” or “joint adventure” does 
not exist.—Soulek v. City of Omaha, 
299 N.W. 368. 

N.Y.Sup. Provision in agreement for 
sharing of profits was not essential to 
existence of partnership, since if it 
was intention of parties to form a 
partnership, they would become _part- 
ners and as such would be entitled to 
share in the profits, unless contract 
was so framed as to leave the part- 
ners without any community of in- 
terest in the business or in the profits. 
Partnership Law, §§ 11, 40—Iullam 
vy. Peterson, 21 N.Y.S.2d 797. 

N.Y.Sup. The fact that title to part- 
nership property is retained by one of 
the parties, or that he agrees to hold 
the other harmless of partnership 
debts or that such other party in ad- 
dition to a share in the profits is to 
receive a fixed weekly payment as sal- 
ary, does not destroy the character of 
the relationship._Fullam y. Peterson, 
21 N.Y.S.2d 797. 

N.C. An agreement to share ‘profits 
as such is one of the tests of ‘‘partner- 
ship,’”’ but an agreement to receive 
part of the profits for services ren- 
dered, aS a means only of ascertaining 
the compensation, does not create a 
“partnership.’’—Wilkinson v._ Copper- 
smith,, 10-S.E.2d -670, 218 N.C. 173. 


Tex.Civ.App. The test of a “part- 
nership” based on an agreement to 
divide profits of business is whether 
there is a joint ownership in profits as 
such, and, if there is a real owner- 
ship in the profits, the parties are 
“partners” ; but, if the division of the 
profits is merely used as a guide to 
determine compensation due one of the 
parties, there is not a “partnership’’,— 
Mangum y. Turner, 142 S8.W.2d 951. 
Error dismissed. , 

Vt. An agreement whereby parties 
have a specific interest in profits of a 
business, as profits, creates a “‘part- 


“par 
rel s, it is a factual relationship be- — 

tween tv 
_ conducting a business enterprise to- 


not create a “partnership.”—Sheldon y. 
Little, 15 A.2d 574. 

The proprietary interest, as principal, 
in the profits of a business which a 
participant must have in order to be 
a partner in the business, involves 
ownership of an interest in the busi- 
ness that produces the profits,—Shel- 
don vy. Little, 15 A.2d 574. 

Vt. An agreement to share profits 
and losses of an adventure is an essen- 
tial element of a ‘‘partnership’’ and, 
generally, is sufficient to constitute the 
parties to such agreement partners, but 
it is not always decisive as between the 
parties, since an agreement wherein 
parties have a specific interest in the 
profits as profits creates a “partner- 
ship” but an agreement which gives to 
the person sought to be charged as 
partner not a specific interest in the 
business or profits, but a stipulated 
proportion of the proceeds as compen- 
sation for his labor and services, does 
not create a partnership.—C. HE. John- 
son & Co. V. Saar Wee A.24- 577. 


6 
Vt. The indispensable constituent of 
a “partnership” is that the parties 
shall be jointly interested in the profits 
and affected by the losses of the busi- 
ness, and such joint interest may result 
even though one party furnishes the 
capital or stock and the other con- 
tributes his labor and skill.—Sheldon v. 

Little, 15 A.2d 57 a 


§ 

Ala. Upon death of one party to 
arrangement whereby such deceased 
party furnished capital for greenhouse 
and nursery -business and surviving 


party was to plant shrubs and plants- 


and to superintend their care and main- 
tenance, equity court properly ordered 
sale of the property on petition of ex- 
ecutors of the deceased party and over 
objection of surviving party, on ground 
that the arrangement was a “joint ad- 
venture” and not a “partnership,” that 
the plants and shrubs were périshable, 
and that sale was in the best interests 
of all parties. Code 1923, § 5832.— 
Pfingstl v. Solomon, 197 So. 12. 

Ala. Where a new partnership was 
ereated distinct from the old, formed 
by different persons, status of new 
partnership was different from that 
which resulted merely from death of 
original partners.—Latimer v. Milford, 
1 So.2d 649. : 

N.Y.Sup. Whether, under agreement, 
a partnership existed was a question of 
Gach ula vy. Peterson, 21 N.Y.S.2d 

OT 

The fact that title to partnership 
property is retained by one of the 
parties, or that he agrees to hold the 
other harmless of partnership debts 
or that such other party in addition to 
a share in the profits is to receive a 
fixed weekly payment as salary, does 
not destroy the character of the rela- 


tionship.—Fullam y. Peterson, 21 N. 
Y.S8.2d 797. 

§ 73 
Ind.App. Where partnership agree- 


ment subjected junior partners to se- 
nior partners’ control and direction in 
performance of services to firm, au- 
thorized senior partners to control ju- 
nior membership and junior partners’ 
tenure and to evaluate their drawing 
accounts, gave senior partners full pow- 
er over question of dissolution, and pro- 
vided for junior partners’ division of 10 
per cent. of firm’s net profits, there was 
no genuine intention of junior partners 
to enter into partnership agreement, nor 
any sharing of profits as such by 
them, so that they were not “partners” 
and one of them was entitled to bene- 
fits under Unemployment Compensa- 
tion Act after termination of his serv- 
ices to firm by senior partners, as ju- 
nior partner’s share of net earnings 


was more consonant with bonus, 
which is ‘compensation’ under such 
act. Burns’ 


Ann.St. § 52-1502(h) (5) 
(A).—In re Zeits, 31 N.E.2d 209. 

Mo. A person connected with a busi- 
ness enterprise may have right to 
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sale and selling property with each 
party paying his own expenses, and on 
effecting sale defendant was to be re- — 
imbursed for purchase price and the 
profit, if any, divided equally, did not 
create relationship of “partners” with 
respect to property so as to vest any 
right in plaintiff therein other than to _ 
share in the profits when sold_as the 
measure of his compensation—Wilkin- 
son y. Coppersmith, 10 S.H.2d 670, 218 
N.C.173° “he opel fal 
An agreement to share profits as such 
is one of the tests of “partnership,” 
but an agreement to receive part of the — 
profits for services rendered, as a — 
means only of ascertaining the compen; — d 
sation, does not create a “partnership.” — 


670, 218 N.C. 173. aes 
Okl. The fact that a person receives 
as his remuneration a share of the — 
profits of an enterprise is not sufficient — 
of itself to make such person a ‘‘part- — 
ner” therein—Smittle v. Rutherford, 
111 P.2d 480. pe Oe ee 
Tex.Civ.App. The test of a “partner- — 
ship” based on an agreement to divide 
profits of business is whether there is 
a joint ownership in profits as such, 
and, if there is a real ownership in the 
profits, the parties are “partners’; but, — 
if the division of the profits is merely 
used as a guide to determine compensa- 
tion due one of the parties, there is not — 
a “partnership’.—Mangum y. Turner, — 
142 S.W.2d 951, error dismissed... 
Vt. An agreement whereby parties 
have a specific interest in profits of 4 
a business, as profits, creates a “part-_ 
nership’? but an agreement which gives — 
to one person not a specific interest in 
the business or profits but a stipulated nt 
proportion of the proceeds as compen- 
sation for his labor and services does fh 
not create a ‘‘partnership.’—Sheldon vy. 
Little, 15 A.2d 574. fe ae 
Under agreement whereby insurance ~ 
business was to be run as property of 
plaintiff, and plaintiff retained control 
over expenses and right to terminate 
agreement, discharge defendant and to 
sell business at any time subject to 
defendant’s option to buy, and defend- 
ant agreed to manage business in re- 
turn for one-half of the profits, a 
“partnership” between plaintiff and de- 
fendant was not created and hence 
plaintiff could maintain an action in 
general assumpsit for balances alleged 
to have been agreed between parties on 
accountings between them.—Sheldon vy. 
Little, 15 A.2d 574. yg 
Vt. An agreement to share profits 
and losses of an adventure is an essen- — 
tial element of a ‘partnership’ and, 
generally, is sufficient to constitute the 
parties to such agreement partners, but 
it is not always decisive as between 
the parties, since an agreement wherein 
parties have a _ specific interest in the ‘ 
profits as profits ereates a “partner- 
ship” but an agreement which gives to 
the person sought to be charged as 
partner not a specific interest in the 
business or profits, but a stipulated 
proportion of the proceeds as compen- 
sation for his labor and services, does 
not create a partnership.—C. E. John- 
son & Co, v. attr A.2d 577. 


Ind.App. 
returns and 
are not necessarily 
Zeits, 31 N..2d 209. 

§ 76 

Vt. The circumstances may be such 
that a person dealing with an alleged 
partnership is put upon inquiry con- 
cerning real nature of the relationship, | 


Ft 


Persons sharing in gross 
receipts of partnership 
“partners’.—In re 


ee, 


., a ae ues 
§ Wee ve 
facts as might have been disclosed by 
\ 


a reasonably diligent investigation.— 
te Johnson & Co. v. Marsh, 15 A.2d 


- Mich. A partnership relation may ex- 
‘ist as to third persons when it would 
; not be found to exist as between the 
partners themselves.—Block v. Schmidt, 

296 N.W. 698, anc ich. 610. 


Mo. .Ordinarily from the fact that 
ofits from business are shared, an 
ference of existence of a partnership 
may be drawn, but the inference is not 
altogether conclusive, particularly 
where the parties, although agreeing 
to divide profits, do not agree to share 

possible losses.—Schneider Vv. 
Schneider, 146 ee) 584. 
-* Cal.App. Where liability policy pro- 
tected wrestling promoter and city, 
leasing municipal auditorium to pro- 
oter, but did not protect the general 
p ie or patrons of the wrestling ex- 
hibitions, fact that premium rate was 
based on gross receipts from wrestling 
matches did not make insurer a “part- 

_ ner” of promoter and hence insurer’s 
alleged liability for injuries to a patron 
of a wrestling match resulting from 
illful assault by a wrestler could not 
be based on partnership relation be- 
yeen insurer and promoter.—Wiersma 
v. City of Long gage: 106 P.2d 45. 


» R.I. A person holding himself out 
as a partner, or permitting himself to 
be so held out, is liable under doctrine 
of “estoppel” only to those who have 
been misled and who have acted on 
faith of appearance thus produced, or 
have given credit to an apparent part- 
nership in ignorance of actual facts, 


such to a third person only upon prop- 
_ er proof.—White v. Sirago, 14 A.2d 690. 
| Wt. Where a person holds himself 

out as a partner, or knowingly permits 
himself to be so held out, he is ‘es- 
topped” from denying liability as such 
to one who has extended credit in re- 
liance thereon, although no partnership 
has in fact existed, but where acts or 
statements of another are claimed to be 
the basis for the estoppel, it must ap- 
pear that such acts or statements have 


ity 1, © 6 
. Wt. Where a person holds himself 
out as a partner, or knowingly permits 
- himself to be so held out, he is “es- 
topped” from denying liability as such 
to one who has extended eredit in re- 
‘Jiance thereon, although no partnership 
has in fact existed, but where acts or 
“statements of another are claimed to 
-be the basis for the estoppel, it must 
‘appear that such acts or statements 
have been with the knowledge and as- 
' sent of the person sought to be held as 
a partner.—C. WH. Johnson & Co. vy. 
‘Marsh, 15: A.2d 577. 

Where farm lease provided for pay- 
ment by lessee of one-half of the pro- 
ceeds and products as rent, by payment 
of bills rendered in name of lessee 
without knowledge of representations 
by lessee concerning payment bills or 
that lessor’s eredit was being pledged 
contrary to the lease contract, lessor 
was not ‘estopped’ from denying part- 
nership liability for bills incurred by 
lessee—C,. HE. Johnson & Co. v. Marsh, 
15 A.2d 577. 

§ 107 


‘Iowa. In action against alleged part- 
ner on notes, where the alleged part- 
nership trucking lines, if a partnership 
at all, was a “nontrading partnership” 
‘in which borrowing money and giving 
negotiable paper was neither a neces- 
sity nor ordinary incident, and actual 
partnership was not established, recov- 
ery on ground alleged partner was ‘es- 
topped’”’ by his having held himself out 
as a partner from denying that he was 
a partner was precluded by failure of 


_ ‘PARTNERSHIP 
plaintiff to make any effort to deter- 


and charged with knowledge of such pk: i 
mine alleged partner’s actual relation- — 


fy et 
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ship to the trucking lines.—Central 
Nat. Bank & *Trust Co. 
Freight Lines, 294 N.W. 915. | 

Vt. Where a person holds himself 


out as a partner, or knowingly permits 


himself to be so held out, he is “es- 
topped” from denying liability as such 
to one who has extended credit in re- 
liance thereon, although no partnership 
has in fact existed, but where acts or 
statements of another are claimed to 
be the basis for the estoppel, it must 
appear that such acts or statements 
have been with the’ knowledge and as- 
sent of the person sought to be_held 
as a partner.—C. BH. Johnson & Co. v. 
Marsh, 15 A.2d ss 


Kan. Persons whose course of con- 
duct leads another to believe that they 
are partners, and to extend credit in re- 
liance thereon, are liable as if they were 
partners in fact.—John Deere Plow Co. 
Cee a 109 P.2d 98,153 Kan. 

Vt. Where plaintiffs sold feed and 
grain to a partnership upon belief that 
codefendant, who held himself out as 
such, was a partner, plaintiffs could 
not be denied recovery against code- 
fendant on ground that examination of 
a publicly recorded quitclaim deed exe- 
cuted by one of the partners would 
have shown, that codefendant had no 
interest in partnership, especially-where 
there was nothing in deed which was 
inconsistent with codefendant haying 
an interest in partnership.—HWnosburg 
oa Co. v. Wilder, 20 A.2d 473, 112 

Where a partnership was operated 
under tradée-name ‘Wilder and Clark”, 
and codefendant, whose name. was 
“Ross Clark’, had held himself out 


' as being a partner when plaintiffs sold 


goods to partnership, and trade-name 
had been used before one ‘Eunice 
Wilder’ became one ‘‘Eunice Clark’, 
codefendant could not avoid liability 
to plaintiffs for goods on ground that 
name “Clark” in trade-name_ referred 
to one ‘‘Hunice Clark” only.—Enosburg 
Sree ee v. Wilder, 20 A.2d 4738, 112 
t. 4 


§ 118 

La. Burden was upon plaintiff, seek- 
ing to hold heirs of decedent. liable 
for debts of alleged commercial part- 
nership, of proving existence of part- 
nership between decedent and one who 
was conducting the business.—Inter- 
state Electric Co. v. Tucker, 2 So.2d 56. 
TOT La e6GO. sere: 

Mich. In action by administrator and 
heirs of intestate against executor, for 
an accounting on theory that intestate 
and testator were partners, burden 
was on the administrator and the heirs 
to establish the partnership relation in 
so far as they relied thereon for recov- 
ery.—Block v. Schmidt, 296 N.W. 698. 
296 Mich. 610. 

R.I. In action on notes secured by 
conditional sales contracts burden was 
on plaintiff to establish that he dis- 
counted notes for a garage and ex- 
tended credit in reliance on. financial 
responsibility of one of the defendants 
who allegedly held himself out as a 
member of partnership operating ga- 
rage.—White v. Sirago, 14 A.2d 690. 

119 


Tex.Civ.App. In action arising out 
of collision between automobile and 
truck wherein liability of one of de- 
fendants depended upon alleged exist- 
ence of partnership with other defend- 
ant, the fact that partnership name was 
printed on door of truck at time of col- 
lision gave rise to an inference of part- 
nership which, as a matter of law, was 
rebutted by evidence clearly establish- 
ing that the partnership had been dis- 
solved prior to the collision—Hlmore 
v. Peavy, 143 8.W.2d 983. 

2 


§ 13: 

Mo. Written instrument drawn by 
but not signed by one alleged partner 
and signed by another partner for dis- 
solution of partnership and transfer 
of third partner’s interest to the two 
partners did not become a_ contract 
where not agreed to by third partner, 
but was of controlling importance, on 


v. Redman’ 


Vt. Where rights of parties inte 


merely are concerned, criterion to de- | 
termine whether a contract is one of © 


“partnership” is what did the parties 
intend by the contract which they made 
as between themselves, and their inten- 
tion may be shown by their express 
agreement or inferred from their con- 
duct and dealings with one another, 
but where there is no indication of in- 
tention of parties other than their writ- 
ten agreement, their intention must be 


‘ 


ascertained by a construction of such | 


agreement.—Sheldon v. Little, 15 A.2d 
574, 


134 
In action against alleged part- 
ner on notes wherein, in absence of 
proof of actual partnership, plaintiff 
sought to prove ostensible partnership, 
exclusion of testimony relating to con- 
versation between witness and alleged 
partner was proper, where it was not 


Iowa. 


shown that plaintiff heard of the con-_ 


versation.—Central Nat. Bank & Trust 
Co. v. Redman Freight Lines, 294 N. 
W. 915. : 

La. In suit to hold heirs of dece- 
dent liable for debts of alleged part- 
nership between decedent and one who 
was conducting business in building 
owned by decedent, and which part- 
nership was allegedly. continued by 
heirs upon decedent’s death, any state- 
ment made by one conducting business_ 
outside presence of heirs was not bind- 
ing on. them ‘and was not admissible 
to prove existence of alleged partner- 
ship.—Interstate Electric Co. vy, Tuck-. 
er, 2 So.2d 56, 197 La. 660. 


§ 136 — 2 
Cal.App. Where partnership rests in 


parol, plaintiff has burden of establish- 
ing partnership and its essential ele- 
ments by clear and convincing evidence. 
—Lyon vy. MacQuarrie, 115 P.2d 594. 

What is clear and convincing evidence 
to establish partnership which rests in 
parol and essential elements thereof is 
a ‘question of fact’? addressed in the | 
first instance to the trial judge.—Lyon 
v. MacQuarrie, 115 P.2d 594. 

In action to recover one-half the 
profits allegedly accruing from a radio. 
production, evidence warranted finding 
that, plaintiff and defendant had the 
intent to’ form a _partnership.—lLyon 
v. MacQuarrie, 115 P.2d 594. 

That there was no complete control of 
every part of the venture vested in each 
partner does not negative existence of 
“partnership,” for by agreement one. 
partner 
management of the partnership enter- 
prise or any part of it—Lyon v. Mac- 
Quarrie, 115 P.2d 594, 


That the contribution of partners to — 


assets of partnership was not of equal 
value was merely a circumstance to be 
assed upon and weighed by the trial 
udge in determining whether or not 
a partnership was in fact formed, and 
did not positively negative the fact 
of formation of ‘partnership.”—Lyon 
v. MacQuarrie, 115 P.2d 594. 

In action to recover one-half the 
profits allegedly accruing from a radio 
production, that contracts for the pro- 
duction were made in name of defend- 
ant and that payments were made. to 
defendant were merely circumstances 
bearing on question of formation of 
partnership, and such circumstances 
were not of themselves sufficient to 
disprove existence of partnership rela- 
tion between plaintiff and defendant.—, 
Lyon v. MacQuarrie; 115 P.2d 594, 

Fla. Evidence supported finding that 
no oral agreement of partnership to 
operate a five and ten cent store wags 
entered into by parties and that writ- 
ten agreement was never fulfilled.— 
Nahmod v. Nelson, 3 So.2d 162. 

Fla, Evidence of existence of, part- 
nershin held insufficient—MecMullen y, 
Orr, 3 So.2d 385. . 

Iowa. In_son’s action against his 


may be given the duty of © 


ti. 


father. for dissolution of alleged part- _ | 


nership for operation of farm, and for 
decree ordering sale and accounting of 
partnership property and distribution 


\ 


{ 


‘of Railroad Co 


to the so 
istence of the part 
ership by the son of the 
erty controversy.—Green  v. 
een, 2 W307. Ho pt 
Iowa. In action against. alleged part- 
ner on notes, where records of Board 
mmissioners contained 
an agreement between the alleged part- 
ners which used term ‘partnership’’, 
but which in fact was merely an agree- 
ment in connection with certificate of 
convenience and necessity to operate 
trucking line giving alleged partner an 
option to become a partner, and alleged 
partner was not shown to have joined 
in operation of the business or to have 
received profits or shared losses, evi- 
dence did not establish actual “paft- 
nership.”—Central Nat. Bank & Trust 


: om vy. Redman Freight Lines, 294, N.W. 


had entered 


Iewa. Evidence consisting of testi- 
mony in regard to statements made by 
deceased husband and wife that they 
into a partnership was 
insufficient to establish existence of 
“partnership”, in view of absence of 
any partnership name, bank account, 
books, income tax returns, tax assess- 
ments, division of partnership profits, 
proration of partnership losses, or of 
any claim in litigation or business 
transactions that a partnership existed. 
—Butler v. Lloyd, 297 N.W. 871, 230 
Iowa 422. 9 ‘ . 

In action involving question of 
whether deceased husband and. wife 
formed a partnership, fact that realty 
stood in name of husband cast upon 
parties claiming existence of partner- 
ship burden of establishing’ claim by 
clear and satisfactory proof.—Butler y. 
Lloyd, 297 N.W. 871, 230 Iowa 422. 

La. Evidence, including fact that 


_ decedent signed continuing guaranty 


covering purchases made by one con- 
ducting business in decedent's build- 
ing, supported finding that no ‘“‘part- 
nership”? existed between decedent, or 
hig heirs, and one who was conduct- 
ing business, so as to render heirs li- 
able for debts incurred in conduct of 
the business.—Interstate Electric Co. v. 
Tucker, 2 So.2d 56, 197 La. 660. | 


‘La.App. In suit against building 
contractor for balance due plaintiff for 
material furmished -to subcontractor, 
evidence that wholesaler sold material 
at cost to plaintiff, who sold it to 
subcontractor at cost plus 10 per cent., 
and that wholesaler charged all ma- 
terial to plaintiff, negatived defend- 
ant’s contention that plaintiff and sub- 
contractor were partners.—Eddington 
y. Maryland Casualty Co., 197 So. 195. 

Mich. Proof of reputation of a part- 
nership is not sufficient to establish the 
relation as between the alleged part- 
ners themselves.—Block'v. Schmidt, 296 
N.W. 698, 296 Mich. 610. ‘ 


Mo. In suit for dissolution of. part- 
nership and for an accounting, evidence 
held sufficient ‘to establish existence of 
partnership.Schneider v. Schneider, 
146 S.W.2d 584. f 

Neb. In action on note signed by 
only one of two alleged partners and 
on an open account for merchandise 
sold, evidence sustained verdict against 
alleged partner who did not sign the 
note, on ground that he had held him- 


self out as a partner and had induced 


plaintiff to sell merchandise on credit.— 
U. S. Tire Dealers Mut. Corporation vy. 
Laune, 296 N.W. 333. 3 
N.Y.App.Div. Evidence that interior 
decorator formed a partnership. with 
several painters, including a number of 
former employees, that decorator pro- 
vided the equipment and capital, and 
acted as manager with a salary of 
$5,000 per year, and .that the other 
partners were not permitted to draw 
on the firm’s account except for time 
actually devoted to work, sustained 
finding that decorator Wwas'-liable as 
aun employer for contributions to the 


“unemployment insurance fund based on 


earnings of the painters, on ground that 
a valid partnership was not formed. 
Partnership Law, § 11 (4) (b).—NSeott 
v. Miller, 22 N.Y.8.2d 981, 260 App.Div. 


(428, / 


| 
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iy 


as 4 partnership, though 


not conclusive, was entitled to much | 


weight in determining whether a part- 
nership existed.—Fullam v. Peterson, 21 
NYS. 2007 9% ot 

In action for dissolution of partner- 
ship and other relief, evidence estab- 
lished that partnership existed under 


agreement between the parties.—Fullam 


v. Peterson, 21 N.Y.S.2d 797: 
Pa.Com.Pl. In equity proceedings by 
a plaintiff to secure the dissolution of 
an alleged partnership between him and 
the defendant and for an accounting, 
the evidence indicated, inter alia: that 
the defendant had, on February 8, 1934, 
become an employee of the plaintiff 
who was trading under the name of 
“John G. Bingaman Agency,” and con- 
tinued in said employment until July 
20, 1934; that the terms of the em- 
ployment included a weekly salary and 
certain expenses: that on August 1, 
1934, the plaintiff t/a The John G. 
Bingaman Agency made an assignment 
to an insurance company of all of the 
accounts of the agency, to the end that 
certain moneys allegedly owing to the 
company by the plaintiff should be col- 
lected by the former and credited to his 
account; that the assignment was not 
joined in by the defendant, nor was any 
partnership between plaintiff and de- 
fendant in any manner recognized or 
referred to; that the amount collected 


‘by the agency under the assignment 


never reached a sum which satisfied the 
plaintiff’s indebtedness to his principal; 
and that the evidence did not establish 
that a partnership existed between the 
plaintiff and the defendant. Held, that 
the Bill must be dismissed.—Bingaman 
v. King, 49 Dauph. 158. 


__Pa.Com.Pl. It was held, under all 
the evidence, that the agreement en- 


tered into between plaintiff and defend- , 


ant was a partnership agreement.—Al- 
ford v. Lovinger, 56 Montg, 304. 

Tex.Civ.App. Hvidence taal defend 
ant, as a partner, advanced money to 
purchase merchandise for a store, that 
store operator agreed to manage store 
and to divide equally the profits, and 
that defendant also took a chattel mort- 
gage on store equipment, warranted 
finding that a “partnership” existed 
and that defendant as a partner was 
liable for rental payments, notwith- 
standing that store yielded no profits. 
—Mangum y. Turner, 142 S.W.2d 951. 
Wrror dismissed. f 

Tex.Civ.App. In action arising out 
of collision between: automobile and 
truck wherein. liability of, one of de- 
fendants depended upon alleged exis- 
tence of partnership with other defend- 
ant, evidence of defendants and of 
banker who had handled partnership 
business that partnership was dissolved 
in January prior to the accident in 
October established as a matter of 
law that no “partnership” existed at 


time of collision, notwithstanding part- 


nership name was printed on door of 
truck, alleged hearsay declarations of 
driver of truck that he was working for 
partnership, defendants’ tax renditions 
made in May listed property as owned 
by partnership in January, and dissolu- 
tion of pa.tnership was not published 
until after the collision—EHlmore y. 
Peavy, 143 S.W.2d 983. 


§ 1 

R.I. In action on notes secured by 
conditional sales contracts on second- 
hand automobiles, which garage nego- 
tiated to operator of automobile finance 
business, plaintiff failed to establish 
by a fair preponderance of evidence 
that in giving credit to garage he was 
misled, or acted on faith of alleged 
holding out of named person as a 
member of alleged partnership operat- 
ing garage,:so as to ‘‘estop’’) named 
person from denying liability on notes. 
—White v. Sirago, 14 A.2d 690. 

Vt. In action to hold defendants lia- 
ble as copartners for a sum claimed to 
be due plaintiffs for grain and feed sold 
and delivered, evidence supported ver- 
dict finding that codefencant was lia- 
ble as a partner on ground that he 


yf ri Rae 
Va. In act 
purchase price of hotel equipment, evi- 


dence held sufficient to warrant jury’s 


¥ 


belief that defendant was partner of — 
hotel corporation’s president, who be- 
gan negotiations for purchase of equip 
ment, in matter of such purchase an 
so held himself out to public.—Bott_ 
N, Snellenburg & Co., 14 S.H.2d 372. 
Dt Wits 3 oul, ae 
- 


, 143 hg Sit Sega ‘ 
Cal.App. Where agreement for cre- ; 


ation of present partnersip in Seng : 


partnership and no evidence on. the 
subject was introduced at trial of ac- 


tion for breach of the Fe bey part- | . 


nership would be considered as “part- 
nership at will’, and the period of a 
leasehold interest belonging to partner. 
ship was no criterion for determinin; 
duration of  partnership.—Clarke © 
Fiedler,’ 113: P.2d 275. nin ae 
A partnership at will owning or a 
quiring a fee simple does not thereb 
become a never-ending partnership- 
Clarke y. Fiedler, 113 .P.2d 275. 
Cal.App. Where no time is fixed by 
partners for duration of partnership, 
the partnership is a “partnership — 
bay iazatl es v. MacQuarrie, 115 P. 
Wash. A partnership formed for 
indefinite period was subject to ter 
mination at any time at the will o 
either of the parties.—Pollock y. Ral- 
ston, 104 P.2d 934. TEN 
§ 147 i 
Pa.Com.Pl. On a rule to show ca 
why a judgment of a justice of — 


255 


fi 


Son, Alvin, Union Deposit, E728 


statement is captioned “H. D. Wi 
and son, Alvin’; the petition fe 
a more specific statement of claim, 
“H, D. Wise and son, lvin’’; 
amended statement of claim, “H. D.. 
Wise and Alvin W. Wise, trading as 
H. D. Wise and Son’; the petition for 
the rule to show cause why judgment 


of the justice of the peace should not — 


¥ 


be reversed, ‘H. Wise and son, — 
Alvin”; the answer to the petition and 

rule, 
and 
and 


the 
son, 


stipulation, 


Alvin.” One paragraph 


Wa § 14 ae 


a part- he 


So P 
a aM 


the appeal carries the caption “E Dal 
Wise and son, Alvin’’; the eae ura 


“AH. D. Wise and_son, Alvin”; aoe 
AE DY Wises 


of the plaintiff's answer averred that 


a corresponding paragraph of defend- 
ant’s petition is denied, and that “the 
plaintiff, H. D. Wise and Son are part-. 
ners trading and doing business as ‘H.~ 
D. Wise and son, Alvin’.” No deposi- 
tions were taken, but a stipulation set 
forth that H. D. Wise has a son in ad- 
dition to Alvin. 
for argument by the plaintiff. -Held, 
that the use of the names ‘“‘H. D. Wise 
and son, Alvin” is not a concealment of | 
the identity of the partners, and is not 
assuming a fictitious name; the rule 
must, therefore, be, dischargedi—Wise 
vy. Levin, 51 Dauph. 87. 

Since neither party took a rule for 
depositions, and the plaintiff listed the 
ease for argument, the allegation in the 
answer that “the plaintiff H. D. Wise 
and Son are partners, trading and do- 
ing business as H. D. Wise and gon, 
Alvin,’ must be taken to be true.— 
Wise v. Levin, 51 Dauph. 87. 

Pa.Com.Pl. The failure to register 
under the Fictitious Names Act of 
1917, 54 P.S. § 21 et seq., as amended 
does not bar a resident plaintiff part- 
nership from instituting a civil suit 
for goods sold and'delivered.—Eatmore 
Fruit Co. v. First Ward Fruit Co., 19 
Leh.L.J. 188, 55 York 53. 

The prohibition in the amendment of 
May 103) 1921, P.L: 465, 54 PS. § 29; 
against bringing suit prior to registry 
and payment of the license or fine of 


The case was listed 


$25.00 applies solely to non-residents. 
 -—Hatmore Fruit Co. v. First Ward 
_- ~+Fruit Co.. 19 Leh.L.J. 188. 55 York 53. 
-—S-Vt. ~<A failure by members of a part- 
_ nership to comply with provisions 0 
chapter of Public Laws respecting pub- 
licity of partnerships prior to issuance 
of writ in an action by such members 
makes process void and deprives trial 
court of jurisdiction, under peremptory 
terms of statute, and defect cannot be 
_. Waived by adverse party, since juris- 
diction of process is as essential as 
jurisdiction of subject-matter. -L. 
6040, et seq., and 6040, 6053.—Enos- 
burg Grain Co. v. Wilder, 20 A.2d 473, 
TELE gaa Bs ‘ 
The statute respecting recording of 
~ returns showing names and addresses 
of persons doing business as copart- 
nerships is regulative in nature, and 
failure to comply with statute does 
not render transactions with such pet- 
sons illegal in sense of being void but 
affects only the remedy. P.L. 6040.— 
- Wnosburg Grain Co. v. Wilder, 20 A.2d 
et 3, DL2- Vit. 1; : 
The burden of showing noncompli- 
ance with partnership registration stat- 
utes is upon party raising the issue. 
P.L. 6040 et seq.—Enosburg Grain. Co. 
‘y. Wilder, 20 A.2d i473, 112 Vt. 11.. 
Denial of defendants’ motion to dis- 
miss action after verdict for plaintiffs 
and before judgment on ground that 
there was no evidence that prior to is- 
suance of writ plaintiffs, who were co- 
- partners, had complied with provisions 
of chapter of Public Laws respecting 
- publicity of partnerships was not error 
where defendants did not sustain bur- 
den of showing that plaintiffs had fail- 
ed to comply with law. P.L. 6040 et 
‘seq., and 6040, 6053.—Enosburg Grain 
FP. y. Wilder, 20 A.2d 473, 112 Vt. 


i § 148 

_D.C.N.C. The provisions of South 
Carolina Code requiring members of 
copartnership to exhibit their names 
at their principal place of business and 
to file with county elerk of court names 
of partners, and making any person 
violating such provisions guilty of a 
misdemeanor, are intended to apply to 
all partnerships, notwithstanding that 
- provisions were placed in chapter of 
Code on limited partnerships. Code S. 
 €.1932, §§ 7825, 7827, 7828.—Gardner Vv. 
Bank of ere Es F.Supp. 727. 


wal 


- Ga.App. The statute validating con- 
tracts entered into in an unregistered 
partnership or trade name _ validated 
contract entered into prior to enact- 
ment of the statute by partnership un- 
der an unregistered trade-name. Ga. 
i Code Ann. §§ 106-801 et seq., 106-302. 
 —Bancroft v. Conyers Realty Co., 10 
Pts ho2d 256. 

mate Court costs in partnership action to 
recover sales commission were required 
to be cast against partnership for part- 
nership’s failure to have registered its 
trade-name as required by statute. Ge. 
Code Ann. §§ 106-301 et seq.106-303. 


—Bancroft vy. Conyers Realty Co., 10 
$.0.2d 286. 
8 172 
C.C.A.Mass. A partnership, though 
not a legal personality, may be the 


“debtor” of one of the partners.—Ham- 
len v. Welch, 116 F.2d 413. 

D.C.Mich. In Michigan, a “partner- 
ship” is a separate entity and partners 
are jointly liable for all debts and ob- 
ligations of the partnership except for 
fraud and breaches of trust for which 
the partners are jointly and severally 
liable, and hence where partnership 
alone went into bankruptcy and was 
discharged, the individual partners 
were not affected thereby and remained 
jointly liable on partnership debts. 
Bankr.Act, 11 U.S.C.A. § 1 et seq.; 
Comp.Laws Mich.1929, § 9841 et seq.; 
9853-9855.—_Schram y. Wrubel, 38 F. 
Supp. 357. 

» D.C.Mich. In Michigan, a partner- 
ship is a distinct lega: ertity, separate 
from the individual partners compos- 

; ing it. Comp.Laws Mich.1929, § 9846 

| vt Ral eat vy. Perkins, 38 F.Supp. 

at 404. 

; Cal.App. A “partnership” is not or- 

dinarily regarded as a strict légal enti- 


ty distinct ‘from the individuals com- 


posing it, and having an independent 


existence, nor as.a_ person, either nat- 
ural or artificial—Park y. Union Mfg. 


Co.) TTA P2373. : 

Regardless of whether a partnership 
is regarded as a distinct entity for all 
purposes, a “partnership” is frequent- 
ly regarded with reference to particular 
rights and obligations and particularly 
in equity, as a body of itself with its 
own means appointed to its own debts. 
—Park vy. Union Mfg. Co., 114 P.2d 373. 

In jurisdictions where the Roman 
Jaw is the basis of the jurisprudence, 
the entity of the partnership is recog- 
nized and actions are allowed between 
the partner and the partnership.—Park 
v. Union Mfg. Co., 114 P.2d 373. 

Ordinarily, a “partnership” is not 
recognized as a legal entity like a cor- 
poration having as such a domicile or 
residence separate and distinct from 
that of the individuals constituting it.— 
Park v. Union Mfg. Co., 114 P.2d 373. 

A “partnership” may as a matter.of 
fiction be treated as a quasi person or 
entity for certain purposes such as 
the keeping of partnership accounts 
and in marshaling assets. Bankr.Act, 
11 U.S.C.A. § 1 et seq.—Park y. Union 
Mfg. Co., 114 P.2d 373. . 

In most respects a ‘‘partnership” is 
not a person, either natural or artificial, 
but is a relation with no legal being 
distinct from the members who com- 
prise it—Park y. Union Mfg. Co., 114 
IPA eitoe 

Under an exception to the rule deny- 
ing the separate existence of two or 
more partnerships with an identical 
membership, such separate existence 
may be recognized under exceptional 
circumstances.—Park v, Union Mfg. Co., 
df Pe Gor onie. 

In California a partnership is not 
recognized as a separate entity distinct 
from the members who comprise it, 
apart from exceptional situations.— 
Park v. Union Mfg. Co., 114 P.2d 378. 

Where injury sustained in course of 
employment by an employee of a_part- 
nership composed of husband and wife 
resulted from elevator accident in a 
building owned by spouses, and in 
which partnership business was con- 
ducted, evidence in employee’s action 
against the husband was insufficient to 
sustain finding that partnership pos- 
sessed -an entity separate and distinct 
from that of the husband, so as to war- 
rant recovery against husband, - not- 
withstanding prior award of work- 
men’s compensation against partner- 
ship. St.1929, p. 430, § 6; St.1931, p. 
2370, § 26—Park v. Union Mfg. Co., 
114 P.2d 378. 

Ga.App. A partnership is a distinct 
Jegal entity.—Kenner & Beane vy. Nelson, 
13 S8.H.2d 694. 

Iowa. A partnership is a legal en- 
tity distinct from its members.—Sour- 
sos v. Mason City, 296 N.W. 807. 

Mich. While a ‘partnership’ is a 
legal entity separate from the individ- 
uals composing it, the fictional entity 
of the partnership will be disregarded 
to prevent injustice or fraud, and the 
members will be regarded as individ- 
uals.—Chisholm y. Chisholm Const. Co., 
298 N.W. 390, 298 Mich. 25. 


§ 176 
Mich. The statute providing that 
property acquired with partnership 


funds is partnership property, unless 
eontrary intention appears, does not re- 
quire that all property acquired by 
investments of partnership earnings-be 
regarded as belonging to the partner- 
ship and does not preclude partners 
from holding property so acquired, as 
joint tenants with rights of survivor- 
ship. Comp.Laws 1929, § 9848.—Block 
Apr ae 296 N.W. 698, 296 Mich. 


N.Y.Sup. Under agreement between 
members of partnership whereby gener- 
al partner agreed to contribute to part- 
nership the use of his membership in a 
stock exchange and providing that 
membership should be general partner’s 
sole property but that such partner 
agreed that subject to rules of stock ex- 
change proceeds of membership should 
be deemed asset of partnership so far 
as necessary for protection of partner- 


subject to 


ee ae | 
deals + 62 
‘ship’s creditors, gener 
tributed to partnership the 
bership for a limited purpose and me : 
‘bership became a “partnership asset,” — 
payment | of partnership 
debts, for purpose specified in agree- 
ment, but membership’ did not become 
subject to repayment of a limited part- 
ner’s capital contribution.—Chalmers y. 
Weed, 25 N.Y.S.2d 195,°175 Misc. 740. 
182 ; 


§ 
Lan In re Cote [1941] 3 Dom.L.R. 


§ 197 = i 

Ark. In equity, realty purchased 

with partnership funds for use of the 

partnership is chargeable with the debts 

of the partnership.—Fowler y. Franklin, 
148 S.W.2d 6638. 3a 


§1 

Avk. The realty of a partnership is 
jin equity considered as “‘personalty’”’ in 
so far as it may be necessary for pay- 
ment of partnership. debts.—Fowler v. 
Franklin, 148 S.W.2d 663. : 

Tenn.App. Where a partnership ac- 
quires land solely for purpose of spec- 
ulation and it is not contemplated that 
there shall be any conveyances between 
the parties, equity regards it as per- 
sonal property among the partners and 
an agreement of one partner to release — 
hig interest is not a contract for such 
an “interest in lands” as comes within 
the statute of frauds. Code 1932, § 
eee et seq.—Smith v. Guy, 144 S.W.2d y 


§ 209 ee 
Mo. The relationship inter sese of 
members of a partnership is a fiduciary ; 
one.—Schneider v. Schneider, 146 S.W. 
2d 584. 

Okl. In all proceedings connected: 
with the conduct or dissolution of a 
partnership, each partner must act 


© i 


eS 


with highest good faith towards his’ 


copartners, and he may not obtain 
any advantage over them in partner- 
ship affairs by the slightest conceal- 
ment, misrepresentation, threat, or ad- 
verse pressure of any kind.—Ponder v. 
Hays, 107 P.2d 1025. 

§ 210 

N.Y.Sup. The court cannot rewrite 

an agreement between members of .a 
partnership.—Chalmers v. Weed, 25 N. 
Y.S.2d 195, 175 Mise. 740 

§ 212 


Cal.App. Where an idea is reduced 
to concrete form and put into action 
in the form of a business enterprise, 
the results of the idea, such as an in- 
vention, or a book, or an opera or a 
theatrical production, are subject to 
private ownership, and can be con- 
veyed to a partnership as a part of 
the assets thereof—Lyon v. MacQuar- 
rie, 115) P.2d 594, 

Where an idea was reduced to con- 
erete form and was put into action as 
a theatrical production transmitted to 
the public over the radio, the produc- 
tion, if not the idea, was the subject 
of private ownership, and could be 
conveyed to a partnership as a part of 
the assets thereof.—Lyon v. MacQuar- 
rie; L15 =P. 2d (694: 

8 216 

S.C. Generally, in absence of agree- 
ment to contrary, interest is not to be 
allowed on partnership accounts until 
after balance is struck.—Karres_ y. 
Pappas, 10 S8.H.2d 15, 194 S.C. 512. 

21 


§ 2 

©.C.A.Cal. Under California law, a 
partner has three distinct interests aris- 
ing from his partnership, one being his 
co-+wnhership in the specific property of 
the partuership property, another being 
his interest in the partnership as such 
and the third being his right to partici- 
pate in the management. Civ. Code Cal. 
§§ 2418, 2419.—Stilgenbaur vy. U. S., 115 
F.2d 283. 

Cal.App. The interest of one part- 
ner in assets of partnership does not 
entifle him to any particular portion 
of such assets, but merely confers upon 
him a right to an accounting with the 
other members of the partnership, and 
when affairs of partnership are settled, 
such partner shall receive the share 
to which he is entitled—Clarke y. 
Fiedler, 113 P.2d 275. 

Until affairs of partnership are 
wound up and settled, claims of re- 


“spective partners are equitable, because 
the only way such claims can be en- 
forced is through an equitable action 
for an accounting.—Clarke y. Fiedler, 
118° PL2d) 205. moe 


§ 

C.C.A.Cal. Under California law, a 
partner has three distinct interests aris- 
ing from his partnership, one being his 
eo-ownership in the specific property of 
the partnership property, another being 
his interest in the partnership as such 
and the third being his right to partici- 
pate in the management. Ciy.Code Cal. 


§§ 2418, 2419.—Stilgenbaur v. U. §S., 
iA eed) 283. 
Mo. Hach partner becomes an agent 


of the other and of the partnership in 
all matters connected with its business, 
and each partner is entitled to a voice 
in the management of the business en- 
terprise—Schneider v. Schneider, 146 
S.W.2d 584. 

Or. A minority stockholder does not 
have the same authority and control 
as that of a partner in conduct of 
affairs of enterprise, but personal 
liability of partner is coextensive with 
the amount of partnership’s valid in- 
debtedness, where as the extent of lia- 
bility of stockholder is controlled by 
the amount of stock held.—Horner y. 
Pleasant Creek Mining | Corporation, 
107 P.2d 989, rehearing denied 109 P. 
2d 1044. p 

Tex. Generally, partnerships are le- 
gally under the control of the majority 
of the partners, but, as between them- 
selves, the members of a partnership 
may yest the sole control in one of the 
partners to the exclusion of all others. 
—Texas Unemployment Compensation 
Commission y. Bass, 151 S.W.2d 567, 
affirming Carpenter v. Bass, 142 S.W. 
2a 406. 

Tex.Civ.App. Every partner is. en- 
titled to take part in management of 
partnership business, in absence of any 
Special stipulation between partners on 
the subject, but management of part- 
nership business and extent of control 
of particular: partners are proper sub- 
jects for arrangement by partners, and 
one or more partners may be given ex- 
clusive control over management of 
partnership business.—Carpenter v. 
Bass, 142 S.W.2d 406, error granted. 

Tex.Civ.App. Each partner, being 
confidential agent of other partner, has 
right to know all that other partner 
knows, and must make full disclosure 
of all material facets, relating to part- 
nership affairs, within his knowledge. 
—Perpetual Royalty Syndicate y. Al- 


britton, 149 S.W.2d 700, error dis- 
missed, judgment correct. 
§ 227 ee 
Cal.App. A partner receiving and 


keeping the receipts from partnership 
business became indebted to partner- 
ship for the amount so retained by 


him.—Lyon y. MacQuarrie, 115 P.2d 
594. J 

229 
N.Y.Sup. In proceeding to compel 


arbitration pursuant to terms of part- 
nership agreement, where answer de- 
nying that alleged partnership agree- 
ment was then in effect was supported 
by evidentiary facts, petitioner, who 
merely made a general denial of allega- 
tions of answer without setting forth 
any evidentiary facts to sustain con- 
tention that partnership agreement 
was still in effect, could not compel 
respondent to proceed to arbitration. 
Civil Practice Act, § 1450.—In re Bern- 
stein, 28 N.Y.S.2d 151, 176 Misc. 563. 

Pa. Partners’ agreement with officer 
of corporation, which loaned one part- 
ner part of money contributed by him 
to partnership capital, that any dis- 
agreement between partners respecting 
conduct of partnership business, dis- 
solution of partnership, or any other 
matter not otherwise provided for in 
partnership agreement should be de- 
cided by such officer, did not cover 
partners’ dispute as to proper distribu- 
tion of cash proceeds of partnership as- 
sets at expiration of agreed partner- 
ship term under provisions of partner- 
ship agreement.—Margolies v. Zimmer- 
man, 19 A.2d 787, 341 Pa. 493. 


§ 231 
C.C.A.Cal. Under California law, a 


= 
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partner has three distinct interests aris- 
ing from his partnership, one being his 
co-ownership in the specific property 
of the partnership property, another be- 
ing his interest in the partnership as 
such and the third being his right to 
participate in the management. Civ. 
Code Cal. §§ 2418, 2419.—Stilgenbaur v. 
US., 11> F.2d_283. 

Under California law, partner’s inter- 
est in partnership as distinguished from 
the co-ownership in the specific part- 
nership real and personal property is 


“personal property.” Civ.Code Cal. § 
peepee EE AO v. U. S., 115 F.2d 
Mo. Tach partner-is entitled to share 


in. partnership profits, the amount of 
‘such share being determined by agree- 
inent between the parties.—Schneider v. 
Schneider, 146 S.W.2d 584. 

§ 233) 

R.J. Where purchaser of business 
expressly assumed and agreed to pay 
six specific bills which had been in- 
curred by the vendor, but purchaser’s 
bill of sale of one-half interest in the 
business to purchaser’s vendee did not 
contain provision whereby _vendee 
agreed to pay or assume obligations 
incurred or assumed by purchaser, 
vendee as between himself and original 
purchaser did not become personally 
liable for obligations incurred by or 
assumed by purchaser.—Albanese v. 
Cashman, 20 A.2d 256. 


§ 237 
C.C.A.Mass. A partnership, though 
not a legal personality, may be the 
“debtor” of one of the partners.—Ham- 
len v. Welch, 116 F.2d 413. 


§ 239: 

C.C.A.Cal. With regard to partner’s 
co-ownership in specific partnership 
property, the general provisions of Cal- 
ifornia statute that property is not as- 
signable must yield to the specific pro- 
vision of another ‘statute providing 
for the assignment of retiring partner’s 
co-ownership in the partnership prop- 
erty to the partners continuing the 
business. Civ.Code Cal. §§ 2419, 2435 
(1).—Stilgenbaur v. U. S., 115 F.2d 283. 

Cases holding that redemptions of 
bonds and stocks by issuing corpora- 
tions were not sales of the securities by 
the holder to the issuing corporation 
but the mere payment of money obli- 
gations have no application to an as- 
signment by a partner of his interest 
in partnership property where the Cali- 
fornia statute contemplates that in the 
process of dissolution of a partnership 
there may be a transfer of a co-owner- 
ship in specific partnership property. 
Ciy.Code Cal. §§ 2418-2420, 2435.—Stil- 
genbaur v. U. §., 115 F.2d 283. 

Mo. Written instrument drawn by 
but not signed by one alleged partner 
and signed by another partner for dis- 
solution of partnership and transfer of 
third partner’s interest to the two 
partners did not become a_ contract 
where not agreed to by third partner, 
but was of controlling importance, on 
issue of existence of partnership, as 
an “admission” on the part of the two 
partners of the existence of the part- 
nership.—Schneider v, Schneider, 146 8. 
W.2d 584, 


§ 250 

Pa.Com.Pl. The plaintiff's statement 
of claim, following a writ of foreign 
attachment, called for payment by de- 
fendant of one-half of the judgments 
entered against a partnership, of which 
they were the only solvent members. 
The defendant filed a statutory demur- 
rer, claiming that assumpsit was not 
the proper remedy, and that plaintiff's 
only remedy was in equity for an ac- 
counting. Since the Pennsylvania R. C. 
P. No. 2129, 12 P.S. Appendix does not 
expressly provide for suits by one 
partner against another, an action at 
law is permitted where the contract 
consists of a single transaction, and 
ean be tried at law without a multiplic- 
ity of suits. This is an exception to 
the rule that controversies between 
partners must be settled in equity. A 
eourt of equity’s jurisdiction over mat- 
ters of account is based upon the com- 
plicated character of the account, the 
need of discovery, and the existence 


oe = 
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of a fiduciary or trust relation— | 
Kukurin v. Hallam, 21 Wash. 27. é 
§ 251 


Wash. A partner cannot sue his co- 


partner at law without alleging and — 


proving a settlement of the partnership 
indebtedness, the accounting together 
of the partners, the ascertainment of 
a balance, and an express or implied — 
promise to pay the balance.—Pollock 
v. Ralston, 104 P.2d 934. poe 


§ 255 4 


’ 


A 


Mont. A partnership, when it was 


established by the voluntary acts of th 

parties, was not subject to rescission 
for failure to carry out the duties and 
obligations incident to conducting the 


Hall, 106 P.2d 1089. 
The statute authorizing a party to a 
contract to rescind if through the other 
party’s fault the consideration for his 
obligation fails in whole or in part, so 
far as it has application to a partner- 
ship contract, permits rescission only — 
where there has been a failure of con- | 
sideration in the creation of the part- 
nership relation at its 
does not permit rescission so as to an- 
nul the partnership ab initio for breach _ 
of a covenant arising im the conduct of — 
the partnership business. 
1935, § 7565, subd. 
Hall, 106 P.2d 1089. 


inception and 


- 


partnership business —Lommasson y. 


; 


r 


Rev.Codes 
2.—Lommasson vy. | 


§ 273 cal 
Cal.App. In action between former 
partners for money had and received, 


based on theory that final settlement — 
had been had, under which plaintiff was 
entitled to half of broker’s commission 
owing to the partnership, and that com- 
mission had been paid to defendant but 

defendant had failed to turn over plain- 

tiff’s share to plaintiff, complaint in — 
form of common count need not allege — 
that there had been an accounting or ~ 


settlement of the partnership affairs— 


Crudo v. Guida, 110 P.2d 109. is 
_ Where complaint alleges facts show- © 
ing formation of a partnership and it 


i. 


3 


appears that subject-matter of the ac- 


tion involves a partnership transaction, — 
accounting and settlement of partner- 
ship affairs must be alleged.—Crudo v._ 
Guida, 110 P.2d 109. $ 


0 § 275 

Cal.App. In action’ between former 
partners for money had and received, 
based on theory that final settlement 
had been had, defendant claiming that 
debt sued upon was part of an unset- 
tled partnership transaction may-~ raise 
the issue by way of special defense or 
cross-complaint, or both.—Crudo_ y. 
Guida, 110 P.2d 109. ‘ 


§ 279 

_Cal.App. Evidence warranted plain- 
tiffs recovery of one-half the profits 
accruing from a radio production, on 
ground that plaintiff and defendant 
entered into a partnership, that the 
radio production was transferred — te 
partnership, and that plaintiff and de- 
fonda Sareseln ae reco to share the 
pr Ss equally.—Lyon y. M i 

M5 P24 Note AY Vv acQuarrie, 


§ 281 

Cal.App. Evidence held to authorize 
recovery from former partner of share 
in commission owing to the partnership, 
and paid to former partner, in action 
for money had and received, on theory 
that final settlement of partnership was 
made under which plaintiff was enti- 
tled_ to share in such commission.—- 
Crudo v. Guida, 110 P.2a 109, 


§ 289 2 

Ind. Generally, proof that subject 
matter of written contract was within 
the authority or apparent authority of 
corporation officer or partner is suf- 
ficient to establish prima facie his au- 
thority to execute contract for corpo- 
ration or partnership.—In re Liquida- 


tion of Bourbon Banking Co., Bourbon, 


30 N.E.2d 311. 

N.J.Ch. In determining whether 
partner acted within scope of partner- 
ship business, scope of business may be 
gauged by usual manner in which it 
is carried out in the locality, but scope 
may be broadened by actual conduct of 
business as carried on with knowledge, 
actual or presumed, of partner sought 


; 


=a 


. ‘ a 
to be charged.—Rouse v. Pollard, 18 A. 
2d 5, 129 N.J.Ea. 47. ANE a 
~ Pa.Com.Pl. Under the provisions of 
the Act of March 26, 1915, P.L. 18, 59 
P.S. § 1 et seq., each partner is the 
agent of and represents the firm in the 
transaction of the firm’s business.— 
- Mahanoy City Lumber & Supply Co. v. 
= 7 Sch.Reg. 155. # 
A partner is a “general agent 


as an employee 


ot “special agent’, 
not a “special ag 16 S.B.2d 


usually is.—King v. Wesner, 
47°289;.198 S.C..49. 
aieh > § 291 


Wash, Each partner in a general or 

ding partnership is a principal in 
his own behalf and an agent for other 
Ones; and for all purposes within 
scope and purpose of the partnership 
_ business, is authorized to act as a gen- 
i 1 agent to bind the firm and his 
copartners.—Hyland vy. City Garbage 
& Contracting Co., 114P.2d 153. 
resumptively, one member of a non- 
trading partnership has no power to 
y ind the other partners, and before re- 
covery can be had on a contract en- 


Where business of partnership was 
limited to disposal of garbage under a 
contract with city and did not directly 
or indirectly include buying and selling 
‘profit, the partnership, for purpose 
f determining the authority of a mem- 
ber to act therefor, was a “non-trading 
-partnership’’.—Hyland vy. City Garbage 
& Contracting Co., 114 P.2d 153. 

A non-trading partnership engaged 
‘garbage disposal had no implied au- 
rity to lease all operating, equip- 
ment of the partnership, and in ab- 
sence or proof of any uSage or custom 
from which it could be inferred that 


partners, or substantial evidence or 
evidence from which it could be rea- 
-sonably inferred that member was ex- 
pressly authorized to bind his copart- 
ners, rental agreement was inyalid.— 
Hyland y. City Garbage & Contracting 
**€o.,, 114 P.2d 153. 
ve Rin § 293 
Mo. Each partner becomes an agent 
of the other and of the partnership in 
all matters connected with its business, 
and each partner is entitled to a voice 


» iu in the management of the business en- 
- terprise.—Schneider v. Schneider, 146 
S.W.2d 584. 


N.J.Ch. Hach partner is authorized 
to act as general agent for copartners 
in matters coming within scope of 
 firm’s business to same extent as if he 

- had full power of attorney from co- 
partners.—Rouse v. Pollard, 18 A.2d 5, 
129 N.J.Eq.. 47. 

sega The agency of a partner, although ex- 

ee tending to all matters connected with 
partnership business, extends no fur- 


ther.—Rouse v. Pollard, 18 A.2d 5, 129 
‘ -N.J.Hq. 47, 
Pa Partners are not liable on transaction 


of one partner outside partnership’ bus- 

: iness, and they are not bound by _his 

by statement that he is acting on behalf 

Fj of firm.—Rouse v. Pollard, 18 A.2d 5, 
129 N.J.Eq. 47. 


In determining whether partner act- 
ed within-scope of partnership business, 
scope of business may be gauged by 
usual manner in which it is carried out 
-_  ~— «jn the locality, but scope may be broad- 
ened by actual conduct of business as 
carried on with knowledge, actual or 
presumed, of partner sought to be 
eharged.—Rouse v. Pollard, 18 A.2d 5, 
129 N.J.Wq. 47. 

Pa. A partner has implied authority 
only to bind his firm by transactions 
Ma in the ordinary course of business... 59 
P.S. § 31—Jamestown Banking Co. vy. 


hs a dad by Aen eee pe OR ee 


member had authority to act for co-. 


Ee wee i wey y whee 
Conneaut Lake Dock & Dredge Co., 14 
, ie acs 


A.2d 325, 339 Pa. 26 


; 6 Pa ea 

N.J.Ch. Partners are responsible for 

act -of one partner as agent even 

though he acts for some secret purpose 

of his own and not for firm’s benefit.— 

Rouse v. Pollard, 18 A.2d 5, 129 N.J. 
Hq. 47. : 


N.Y.App.Div. has 


Where, a_ person 


had a transaction with a partner, which 


is neither apparently nor really with- 
in the scope. of the partnership busi- 
ness, the partnership is not bound by 
the member’s declaration, since in 
such a case a third person has_ notice 
that the transaction is outside the 
scope of partnership affairs.—Mason v. 
Public Nat. Bank & Trust Co. of New 
a) 28 N.Y.S.2d 416, 262° App.Div. 
249, ’ 

Vt. Even if a partnership had actual- 
ly existed between parties to a farm 
lease, knowledge of party selling goods 
to lessee on credit of provision in lease 
preventing lessee from obligating lessor 
for purchases or from obtaining credit 
in lessor’s name would have prevented 
seller from holding lessor liable for 
such purchases.—C. HB. Johnson & Co. 
v. Marsh, 15 A.2d 577. 

§ 380 

N.¥.Sup., A. partner could not be 
held liable in a tort action for inducing 
a breach of contract by the partner- 
ship of which he was a member, not- 
withstanding allegations of conspiracy 
which added nothing to the substantive 
causes of action pleaded.—Braden_ y. 
yaaa 22 N.Y.S.2d 144, -174 Misc. 


A partner having a financial interest 
in partnership owed a duty to other 
partners which gave him absolute right 
to interfere with any !contract which 
a party may have had with the part- 
nership or with any negotiations which 
a party may have been carrying on 
with the partnership and such inter- 
ference was privileged, excusable and 
justified.—Braden vy, Perkins, 22 N.Y. 
S.2d 144, 174 Mise. 885. 

§ 322 

Ark. Where one partner apparently 
abandoned partnership business and the 
copartner operated the business for pe- 
riod of 13 years as if he were sole 
owner, and abandoned firm name and 
conducted business under his own 
name, paid taxes under his name, bor- 
rowed money for business purposes, 
and executed mortgage on all pariner- 
ship property which was not referred to 
as partnership property, to secure the 
Joaus, deed subsequently executed by 
the copartner in favor of the lender, 
in satisfaction of the amount due, was 
valid and could not be attacked by the 
other partner and his wife, on ground 
that the copartner did not have actual 
authority to execute the deed.—Fowler 
v. Franklin, 148 S.W.2d 663. 


§ 329 
Ark, A partner has power to bind 
partnership by chattel mortgage given 
to secure firm debt without consent. of 
his copartner.—Fowler y. Trranklin, 148 
S.W.2d 663. 
§ 340 
Iowa. In determining liability of al- 
leged ostensible partner for debt of 
alleged “nontrading’ partnership’ in 
which borrowing money and_ giving 
negotiable paper is neither a neces- 
sity nor ordinary incident, where the 
alleged partnership desires to borrow 
money or a member or officer pro- 
poses to give or tenders a promissory 
note in firm name, the lender or credi- 
tor must inquire into the authority of 
person who preposes to bind others 


not present or consenting.—Central 
Nat. Bank & Trust Co. yv. Redman 
Freight Lines, 294 N.W. 915. 

§ 355 


Pa. Where one partner did not sign 
guaranties of payment and warrants 
of attorney to confess judgment on 
notes, holder which confessed judgment 
on notes had burden of proving facts 
sufficient to show either that instru- 
ments forming basis of judgment were 
signed by copartners for. partnership 
with partner’s express authority or 
consent, or that he subsequently rati- 


-31,—Jamestown Banking 


‘ 


Co 
neaut Lake Dock & Dredge Co. AC 
20 °325, 339, Pa. 26: ya Sump tn 
‘A guaranty is usually not given in 
the ordinary course of a -partnership 
business, and hence fewer than all the 


partaers cannot bind the firm as guar- — 


antor to a third person without ex- 
press authority from the remaining 
partners, or without such conduct on 
their part as amounts to ratification. 
59 P.S. § 31.—Jamestown Banking Co. 
vy. Conneaut Lake, Dock & Dredge Co., « 
14 A.2d-325, 339 Pa. 26. . 
Where one partner denied having 
given either of two eopartners author- 
ity to execute assignments of notes 
containing guaranties of. payment, 
holder which confessed judgment on 
notes had jburden of proving express 
authority on copartners’ part or facts 


mir 


a 


aw % 


indicating ratification of their acts by — 


partner. 59 P.S..§ 31.—Jamestown 
Banking Co. v. Conneaut Lake Dock & 
Dredge Co., 14 A.2d 325, 339 Pa. 26. 

ia: § 357. E 

Pa. The signature of partnership by 
two partners on warrants of attorney 
to confess judgment on notes, neces- 
sarily included as prima facie bound 
on the obligations a partner who did © 
not sign instruments, and judgment 
entered against that partner was not 
void but ‘voidable. 12 P.S. §» 739.— 
Jamestown Banking Uo. v. Conneaut 
Lake Dock & Dredge Co., 14 A.2d 325, 
339 Pa. 26, : 
Where one partner: did not sign guar- 
anties of ,»payment and warrants of 
attorney to, confess judgment on notes, 
holder which confessed judgment on 
notes had burden of proving facts suf- 


Rai 


aie 


PtP | 
é 


ficient to show either that instruments — 


forming basis of judgment were signed 
by copartners for partnership with 
partner’s express authority or consent, 
or that he subsequently ratified execu- 
tion thereof by acquiescence or other- 
wise, 12 PS. § 739% 59 P.S: § 31.— 
Jamestown Banking Co. v. Conneaut 
Lake Dock & Dredge Co., 14 A.2d 325, 
339 Pa. 26. OnE , 


Under statute, a confession of judg- 
ment is a transaction not in the ordi- 
nary course of business of a partner-— 
ship, and-a partner has no implied 
authority to bind his firm by such a 
transaction. 12 P.S. § 739: 59 B.S. § 
31.—Jamestown Banking Co. v. Con- 
neaut Lake Dock & Dredge Co., 14 A. 
2d.325, 339) Pa, 26,, ; ¢ 


Lat 


; § 364 
Neb. Liability for tort committed by 
member of a partnership and an em- 
ployee thereof when not on mission 
connected with, or within scope of, 
partnership business does not attach 
to all members of partnership not -pres- 
ent or participating therein.—Hilde- 
brand v. McCauley, 296 N.W. 434; 
Kielley v. McCauley; 296 N.W. 437. 
N.Y.Sup. Where certain partners had 
no guilty knowledge and did not know- 
ingly participate in any wrongdoing 
resulting in waste and improper ap- 
plication of a corporate investment 
trust’s assets, and were not guilty of 
actionable negligence, and what was | 
done by guilty copartners was. not 
done within scope of partnership busi- 
ness, innocent partners were not liable 
for guilty copartners’ torts, and re- 
covery by trust’s bankruptcy trustees. 
against innocent partners was required 
to be limited to commissions received 
by firm on purchase of trust’s ecom- 
mon stock and on sale of its securities, 
but to that extent they were required 
to account along with guilty copart- 
hones ogerdes v, Reynolds, 28 N.Y.8.2d 


Tex.Civ.App. The members of a part- 
nership cannot be held liable jointly 
and severally unless evidence, which 
may be either direct or circumstantial, 
establishes that wrongful acts of the of: 
fending partner were in law authorized 
by the partnership or were done in the 
performance of something connected 
with the furtherance of the interests 
of the partnership.—Corona Petroleum 
Co. v. Jameson, 146 S.W.2d 512, error 
dismissed, judgment correct. ro 


iG 


e 
’ 


2 


fe.! 


0 : 
ates money fr udulen: y obtained 
ship business, the other partners are 
liable.-—Rouse v. Pollard, 18 A.2d 


129 N.J.Eq. 47. 
388 


©.C.A.Tex. Partners doing business 
under a trade-name were liable individ- 
ually for any debts contracted in name 
of the company and for any taxes val- 
zy, assessed against it—Underwood vy. 


E Sees He 602 atimmings 387 VE. 
Supp. 824. 
-D.C.La. Under Louisiana statute, 


cominercial partners are liable solidari- 
& for the debts of the partnership. 
iv.Code La. art. 2872.—U. 8S. v. Fonte- 


not, 33 F.Supp. 629. 


D.C.Mich. In Michigan, a “partner- 
ship” is a separate entity and partners 
are jointly liable for all debts and ob- 
ligations of the partnership except for 
fraud and breaches of trust for which 
the partners are jointly and severally 
liable, and henee where partnership 
alone went into bankruptcy and was 
discharged, the individual partners 
were not affected thereby and remained 


jointly liable on partnership debts. 
~Bankr.Act, 11 U.S.C.A. 1 et seq.; 
~ Comp. Laws Mich. 1929, § 9841 et seq.; 
9853-9855.—Schram_ y. Wrubel, 38 F. 
Supp. 357. 
D.C.Mich. In Michigan, partners are 
jointly liable for partnership debts, 


such as partnership notes and _ con- 
tracts, and jointly and severally liable 


for other partnership obligations, 
which roughly include _ partnership 
torts. Comp.Laws Mich.1929, § 9855. 


—Schram y. Perkins, 38 F.Supp. 404. 
D.C.Tex. In Texas, partners are 
jointly and severally liable for the ob- 
ligations of the partnership including 
non-contract liabilities—Underwood v. 
ve te F.Supp. 824, affirmed 118 F. 


a Each partner, except in case of 
statutory limited partnerships, becomes 
liable to the full extent of his property 
to creditors of partnership.—Schneider 
v. Schneider, 146 S.W.2d 584. 

‘Or. A minority stockholder does not 


have the same authority and control 


as that of a partner in conduct of af- 
fairs of enterprise, but personal lia- 
bility of partner is coextensive with 
the amount of partnership’s valid in- 
debtedness, whereas the extent of. lia- 
bility of stockholder is controlled by 
the amount of stock held.—Horner v. 


Pleasant Creek Mining Corporation, 107 


McCauley, 


P.2da 989, P.2d 


1044, 


°§ 394 

Neb. Liability for tort committed by 
member of a partnership and an em- 
ployee thereof when not on mission con- 
nected with, or within scope of, part- 
nership business does not attach to all 
members of partnership not present or 
participating therein.—Hildebrand yv. 
296 N.W. 484; Kielley v. 
296 N.W. 437, 


§ 441 
R:I. Where vendor selling one-half 
interest in liquor business expressly 
excluded from the sale liquors in the 
saloon, the seller’s creditors, as_ be- 
tween themselves and the sbuyer of the 
one-half interest in the business, had 
a right to look to such liquors, or to 
the proceeds therefrom, for the satis- 
faction of their claims.—Albanese_ Vv. 
Cashman, 20 A.2d 256. 
§ 470 
Kan. In action by manufacturer of 
farm machinery on notes executed by 
dealer against dealer and his mother- 
in-law and _ father-in-law who had 
signed contracts stating that they were 
copartners, father-in-law and mother- 
in-law could not escape liability on 
ground that. their liability, if any, was 
one on an “open account’, and hence 
barred by limitations, since the liability 
was predicated on their contracts,— 
John Deere Plow Co. v. Klaurens, 109 
P.2d 98, 153 Kan. 151. 


§ 472 
Tex.Civ.App. Alleged member of 
partnership could not recover person- 
ally all damages suffered by the part- 
nership for alleged unlawful ouster by 


rehearing denied 109 


McCauley, 


aad where these Twere no ied 


(0) 
in transaction within scope of partner- sue on behalf of himself and his 


*Dalinda y. Abegg, 


tions nor proof of any special reasons 
why he should have been permitted to 


leged partners, and recover the entire 
damages.—Newberry v. Campbell, 142 
S.W.2d 318. 


§ 496 

D.C.8.C. In tort aekien against al- 
leged copartners, plaintiff could not 
bring one of the defendants before the 
court through a service of process 
upon copartner, and motion to vacate 
any purported service upon the de- 
fendant who was not personally served 
within the district was granted.—Dun- 
ean v. Pearson, 35 F.Supp. 631. 

In order to sue a partnership each 
partner must be personally served with 
process.—Dunean v. Pearson, 35 F. 
Supp. 6381. 

Where one of two alleged partners 
sued in tort action was not served with 
process, the partnership as such was 
not before the court.—Duncan v. Pear- 
son, 35 H.Supp. 631. 

A tort action against members of al- 
leged partnership was an _ action 
against the members jointly and sev- 
erally and service upon one of the 
members was sufficient for enforce- 
ment of several liability against him.— 
Dunean y. Pearson, 35 F.Supp. 631. 

The fact that partner who was per- 
sonally served with process in tort ac- 
tion was served as a copartner did not 
govern capacity in which he was re- 

uired to defend and under South 

‘arolina law the action could proceed 
against him individually although the 
other partner was not served with 
process. Code S.C.1932, § 438.—Dun- 
can vy. Pearson, 35 F.Supp. 631. 

Pa.Com.Pl. Service upon one part- 
ner was not sufficient to acquire a judg- 
ment against all of the partners, in- 


dividually, prior to the revision of the 


civil procedure rules.—Freed’s Tire & 
Battery Service v. Neumiller, 8 Sch. 
Reg. 38. 

Rule No. 2131 of the revised Rules 
of Civil Procedure, 12 P.S.Appendix, 
changes the manner of service and a 
judgment upon a partner in charge of 
the regular place of business is deemed 
service upon each partner ines eealy 
named in the action.—Freed’s Tire 
Eatlery Service v. Neumiller, 8 Sch.Reg. 


§ 500 

N.Y.Sup. Where action was brought 
for breach of contract made in Switzer- 
land, and jurisdiction to order service 
of summons by publication was based 
on attachment of stock in accounts of 
partnership to which defendant  be- 
longed, but legislation sweeping aside 
the technical objectdons raised to juris- 
diction did not become effective until 
after transactions had been consum- 
mated, court was required to read the 
statute relating to levy as it was be- 
fore the change, together with pertinent 
provisions of the partnership law. 
Civil Practice Act, § 917; Partnership 
Law, §§ 50, 51, subd. 2(c); §§ 52-54.— 
25 N.Y.S.2d 612, 
175 Mise. 945. a 
§ 506 


N.Y.Sup. Where crogss-cross claim 
was discontinued against all but two 
copartners, it could not be prosecuted 
against the two partners, except in 
their individual capacity, at least in 
the face of objection by other part- 
ners, since there could be no judgment 
against the partnership except in an 
action against all the partners to en- 
force théir joint liability.—Ballantine 
v. Ferretti, 28 N.Y.S8.2d 668. 

§ 517 

N.Y.Sup. Under statute providing 
among other things that a partner’s 
right in specific partnership property 
is not subject to attachment or execu- 
tion except on a claim against the 
partnership, where action was brought 
against partner for breach of a contract 
made in Switzerland, service of warrant 
of attachment upon domestic corpora- 
tion did not effect a valid levy on part- 
ner’s interest in stock in the accounts 
of the partnership. Civil Practice Act, 
§ 917; Partnership Law, §§ 50, 51, subd. 
2(e); §§ 52-54.—Dalinda vy. Abegg, 25 
N.Y.S.2d 612, 175 Misc. 945. 


al-— 


§ 527 J 
Mich. The statute providing! (ener 


any suit. wherein it shall become ma-. 
terial or necessary to prove copartner-— 
ship, plaintiff may cause to be served — 
‘upon defendant an affidavit stating that 
plaintiffs were persons comprising spete. 


partnership and the affidavit shall 


prima facie evidence of the existence ot 
fil a 


partnership unless defendant shall fi 
vith his plea an affidavit denying ex- 
istence of partnership, is permissive an 


is limited to cases in which it is_ ma- 
terial or necessary to prove the copart-— 


nership which was not case in action by 
partnership to recover certain Cie 
missions ‘and advances. 
1929, § 14202.—Pierce vy. 
N.W. 663, 296 Mich, 508. 
Pa. Com. Pl, 
in an action by a partnership upon an 
alleged oral 


Sayers, 29 


Comp. Law 


The statement of dee 


contract of sale should 


se 


Deis 


ie 


bs 


specify the partner or partners with 


whom defendants are alleged to have 
contracted.—Hall y. Tuccelli, 40_ Da —& 


Ci,533. 
Tex.Civ.App. A petition, 
Duebeet 1 not. indie Ph 


‘were anes composing raahted Pa 


to sue.—Schulze y. Light, 143 SiW.2d iS 


200. 
Tex.Civ.App. 


nership, where no verified denial 


partnership is interposed as Senden: 


by statute, the allegation of partnershi 


is confessed and need not be proved by 


plaintiff, and testimony controvertin; 


allegation of partnership cannot Tee 
offered by defendants. Vernon’s Ann. 
Civ.St. art. 2010, subd. 6—Corone 


Petroleum Co. v. Jameson, 146 S. W..2.0) 2 
512, error dismissed, judgment correct. | 

The object of the statute providing 
that an answer denying allegations of | 


partnership shall be verified by affidavit 


is to require a denial under oath when — 


partnership 
pleadings, 


is alleged in plaintiff's. 


St. art. 2010, subd. 6.—Corona Petro-_ 
leum Co. vy. Jameson, 146 S.W.2d 512. 
error dismissed, judgment correct. 4 


528 Hawn 


§ 
Yex.Civ.App. Where plaintiff ‘suing 
for the price of goods allegedly sold — 


and delivered to defendants altered 
that defendants were partners when 
goods were delivered, one defendant 
who did not deny the. partnership un-— 
der oath was precluded from fren 


the existence of a partnership on the — 


trial. Rev.St.1925, art. 2010.—Hestand © 

Kimbell visas Co.. v.., Forrest; qi ble 

S.W.2d 882 ; a 
§ 529 


Mich. Where, in answer to plaintiffs’ 
allegation that they were copartners, 
defendant said, 
denies the allegation * * .* 
leaves plaintiffs to their proof”, the an- 
Swer placed in issue question of com- 
position of the partnership. 
Rules 1933, rule 23, § 2, as amended.— 
Pierce y. Sayers, 296 N.W. 663, 296 
Mich. 508. ' 

§ 532 


Mich. In action by partnership, de- 
fendant’s statement that certificate of 


before an issue of fact on 
the point is raised. Vernon’s Ann. Civgu 


“he neither admits nor — 
and 


Court | 


In action against de- 
fendants alleged to compose a’ part- 


Pas 


copartnership had not been filed with — 


county clerk was a matter of affirmative 
defense which was required to be 
pleaded.—Pierce vy. Sayers, 296 N.W. 


663, 296 Mich. 508, 


§ 534 
Mich, A defendant who placed in is- 
sue question of composition of copart- 
nership was entitled to know who con- 
stituted the copartnership that claimed 
right to judgment against him. Comp. 
Laws 1929, § 14202.—Pierce v. Sayers, 


296 N.W. 663, 296 Mich. 508. 
§ 539 
Kan. In action by manufacturer of 
farm machinery on notes executed by 


dealer against dealer and his mother- 
in-law and father-in-law, Who had 
signed contracts stating that they were 
copartners, testimony of manufacturer’s 


4 


pe” — 


§ 546 
credit manager that credit would not 


have been extended to the dealer with- 
out the signatures of his father-in-law 


-and mother-in-law was not objection- 


able on ground that it was ‘‘self-serv- 
ing.’—John Deere Plow Co. vy. Klau- 
rens, 109 P.2d 98. 153 Kan. 151. 


§ 540 

Conn. In action by receiver of part- 
‘nership to set aside certain conveyances 
of real estate as in fraud of partnership 
ereditors, evidence respecting relation- 
ship of the parties, failing circum- 
stances of partnership at time of origi- 
nal conveyance, coupled with other 
facts, sustained finding that the con- 
veyances were in bad faith and made 
with intent to defraud, though there 


was no direct evidence thereof.—Wil- 


es v. Johnson, 18 A.2d 372, 127 Conn. 
Be 

Mo.App. In action upon an alleged 
oral contract for securing for defend- 
ants a Diesel engine, where plaintiff al- 
leged that contract was entered into be- 
tween plaintiff and defendants doing 
business as copartners, and on day 
of trial codefendant filed affidavit deny- 


ing existence of partnership, and an- 
-swer was a general denial which did 


not raise partnership issue, evidence 
authorized judgment for plaintiff on 


ground that a partnership relation ex- 


isted between defendants as to trans- 
action with plaintiff, and that defend- 


ants agreed to pay plaintiff a certain 


amount of money for plaintiff’s part in 
ee ee a en see v. Cirese, 148 S.W. 


§ 542 
Ark. Where partner testified that he 
bought tires for his own use on his 
own trucks and that though he used 
trucks to haul for  partnership— he 


charged and collected for the service 


just as other persons did, copartner’s 
interest and consequent liability for 
price of tires was a “question of fact’’ 
for the jury under evidence showing 
that copartner was interested.—Jeffery 


_y. Orgill Bros. & Co., 147 S.W.2d 350. 


Kan. In action by manutacturer of 
farm machinery on notes executed by 
dealer against dealer and his mother- 
in-law and father-in-law who had 
signed contracts stating that they were 


copartners, the mother-in-law and fa- 


ther-in-law were not entitled to a di- 
rected verdict under the evidence.— 
John Deere Plow Co. y. Klaurens, 109 
P.2d 98,153 Kan. 151. 

Ky. In action against two brothers 
on note signed in name of partnership 
allegedly consisting of brothers, ewi- 
dence presented question for jury as 
to whether brothers were engaged in 
business as partners at time of execu- 
tion of note, notwithstanding testimony 
of one of brothers that he borrowed 
money for which note was given for 
himself—Hurt v. Gambill, 152 S.W.2d 
606, 287 Ky. 182. 


Mo.App. In action by two partners 
wherein one count sought recovery of 
sums allegedly wrongfully - deducted 
from an account owing to partners 
from defendant, but proofs showed 


that such account was owing to one 
partner only, there was a total failure. 


of proof and trial court should have 
given instruction in the nature of de- 
murrer to the evidence.—Dietrich y. 
Mothershead, 150 S.W.2d 565. 
Pa.Super. In action in assumpsit for 
goods sold and delivered to alleged 
partnership, evidence was sufficient for 
jury on issue of partnership’s exist- 
ence on day contract of sale was made. 
—Ruberoid Co. y. Patterson, 21’ A.2d 
101, 145 Pa.Super. 300. 
Tex.Civ.App. In suit upon drafts 
against four defendants alleged to com- 
pose a partnership, where only evidence 
connecting three of the defendants with 
the other defendant’s alleged wrongful 
acts forming basis of suit was the un- 
corroborated evidence coming from 
plaintiffs themselves, who were inter- 
ested parties, whether the wrongful 
acts of the one defendant were author- 
ized by or done in furtherance of in- 
terests of the alleged partnership: so 
as to render the other three defend- 
ants liable as partners was for jury.— 
Corona Petroleum Co. vy. Jameson, 146 


ie. 


PARTNERSHIP 
S.W.2d 512, error dismissed, judgment 
correct, q 


a 


§ 544 
Kan. In action by manufacturer of 
farm machinery on notes executed by 
dealer against dealer and his mother- 
in-law and father-in-law who had 


signed contracts stating that they were | 


copartners, trial court did not err in 
instructing that manufacturer was not 
required to prove that defendants were 
actually partners, if manufacturer in 
good faith relying on signatures to 
contracts extended credit to _ dealer, 
where allegation of partnership was 
denied under oath—John Deere Plow 
Co. v. Klaurens, 109 P.2d 98, 153 Kan. 
151. 

Ky. In action against two brothers 
on note signed, “A. C. Hurt & Bro.”’, 
instruction that, if jury believed that 
at time note was made brothers were 
doing business as partners or that 
brother whose name did not appear in 
name of partnership knew brother was 
transacting business under style and 
name ‘of!-fAy GC. Hurt. & Bro.’, then 
they should find for plaintiff in amount 
of note and interest, unless they be- 
lieved that note was settled in _trans- 
action between plaintiff and widow of 
another brother, who prior to his death 
had been engaged in partnership with 
defendants, was proper.—Hurt v. Gam- 
bill, 152 S.W.2d 606, 287 Ky. 182. 


§ 545 

Kan. In action by manufacturer of 
farm machinery on notes executed by 
dealer against dealer and his~ mother- 
in-law and _ father-in-law who had 
signed contracts stating that they were 
copartners, jury’s special findings that 
when dealer’s father-in-law and moth- 
er-in-law signed contracts they had no 
intention of becoming partners with 
the dealer, that they rendered no serv- 
ice and did no work as partners, that 
they neither shared the profits nor loss- 
es of the business, and that they had 
done nothing to give manufacturer 
grounds to believe that they were part- 
ners of the dealer, did not require 
rendition of judgment for the father- 
in-law_and mother-in-law.—John Deere 
Plow Co. v. Klaurens, 109 P.2d 98, 153 
Kan. 151. 


§ 546 
Pa.Com.P1. A judgment obtained 
prior to the effective date of the revised 
rules of civil procedure, is not an action 
pending on that date and consequently 
would be unaffected by Rule No. 2131, 
relating to process on partnership.— 
Freed’s Tire & Battery Service v. Neu- 

miller, 8 Sch.Reg. 38. 


§ 551 
Mich. Where individuals composing 
copartnership were before court and 
filed answer to declaration alleging 
that they were copartners, wherein 
they admitted that they were copart- 
ners, circuit judge was justified in 
proceeding on theory that copartner- 
ship was before court, and fact that 
process was addressed to defendants 
as individuals and had not been served 
on copartnership as such did not ren- 
der erroneous the judgment entered 
against the copartnership.—Aiton  v. 
Slater, 299 N.W. 149, 298 Mich. 469. 
N.Y.Sup. Where innocent as well as 
guilty partners were required to ac- 
count to corporate investment trust’s 
bankruptcy trustees for commissions 
received by firm on purchase of trust’s 
common stock and on sale of its securi- 
ties, judgment against partners served 
would be against them individually 
and as partners, and against those 
not served judgment would run against 
them only as partners.—Gerdes vy. Rey- 
nolds, 28 N.Y.S.2d 622. 
§ 560 
Pa.Super. Where wrecked automobile 
parts, which were levied on by judg- 
ment creditor as property of partners, 
were claimed by corporation controlled 
by the partners who owned 96 per 
cent. of capital stock of corporation, 
which had» allegedly purchased the 
parts from a third party which ob- 
tained them at a sheriff’s sale, whether 
the parts which remained on premises 
used by the partners, actually left the 
real ownership and possession of the 
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partnership may be terminated by part- 
ner’s transferring his c¢co-ownership 
rights in the specific partnership real 
and personal property, by partner’s as- 
signing to the continuing partners his 
interest in the partnership or by re- 
quiring an accounting and a determina- 
tion of partner’s partnership interest - 
and recovering from the continuing 
partners his share of the profits and 
surplus which constitute that interest. 
Civ.Code Cal. §§ 2418-2420, 2435.—Stil- 
genbaur y. U. Puulae F.2d 283. 
iy 1 

Ohio App. Where there was evidence 
that withdrawing partner, incoming 
partner and member of original part- 
nership understood that incoming part- 
ner and original partner were to as- 


sume and pay. outstanding debts of — 


partnership, and withdrawing partner 
was to be indemnified by both of them 
against any liability on account of hay- 
ing been a partner at time debts were 
contracted, and money given to orig- 
inal partner by incoming partner was 
used to pay existing debts and to buy 
withdrawing partner’s interest, incom- — 
ing partner could not recover from 
withdrawing partner for money SO ex- 
pended.—Carota vy. Schare, 36 N.B.2d 
7, appeal dismissed 30 N.H.2d 993, 137 
Ohio St. 538. 

Where member of original partner- 
ship acted as agent for incoming part- 
ner in negotiating purchase of with- 
drawing partner’s interest in business, 
incoming partner was subject to any 
loss which might result from original 
partner’s failure to perform his duty. 
—Carota y. Schare, 36 N.H.2d 7, ap- 
peal dismissed 30 N.H.2d 993, 137 Ohio 
St. 538. ' 3 
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§ 

Il.App. Where‘on dissolution of a 
partnership there was no agreement on 
the part of the withdrawing partners 
to cease doing business or to conduct 
business in any particular way, with- 
drawing partners could not be enjoined 
from legitimate business competition on 
ground that such competition consti- 
tuted “unfair competition’”.—Warp  v. 
Warp, 30 N.B.2d 146, 307 Ill.App. 205. 


§ 582 
Ga.App. If, after dissolution of part- 
nership by change in personnel, re- 
maining members continue the business, 
it is a new entity, but title to person- 
alty vests in the surviving partners. 
Code 1933, §§ 75-109, 75-209.—Fenner 
& Beane y. Nelson, 13 S.H.2d 694. 
Vex.Civ.App. An incoming partner 
takes only partnership interest in the 
partnership property subject to trusts, 
equities, charges, and liens existing 
against it—Penrod Drilling Co. vy. Sil- 
vertooth, 144 S.W.2d 3835, error dis- 
missed, judgment correct. 
585 


Mass. Where premises occupied by 
partnership as tenants at will at time 
of partner’s withdrawal were not sur- 
rendered although withdrawing part- 
ner gave lessor’s agent written notice 
that ‘he was no longer connected with 
firm, and ld@ndlord did not agree to look 
to remaining partner for rent, with- 
drawing partner was properly found 
liable for rent which accrued in part 
while he was occupying the premises 
and in part during the few months 
following his retirement. G.L.(Ter.Wd.) 
ce. 108A, § 86, and c. 186, § 12.—Marr 
vy. Doran, 29 N.H.2d 711. 

VTex.Civ.App. Where pleadings and 
evidence established that upon disso- 
lution of partnership, bank which held 
note of partnership secured by chat- 
tel mortgage on four trucks accepted 
a new note in lieu of the original, pay- 
able to order of withdrawing partner 
and endorsed by him, thereby chang- 
ing withdrawing partner’s — liability 


from that of comaker to endorser, if , 


bank was entitled upon any theory to 
a recovery against withdrawing part- 
ner, withdrawing partner should be 
awarded a recovery over against other 
partner for any amount that might 


ve 


. 


\ 


partnership and endorsed by _ him, 
thereby changing such partner’s liabil- 
ity from that of comaker to endorser, 
if. partnership was not dissolved, part- 
ner attempting to withdraw could not 
recover over against other partner for 
uny amount that might have been ad- 
judged against him in favor of bank. 

—Day v. Grayson County State Bank, 

153 S.W.2d 599. Ham 


§ rT 
Cal. Where partnership to which 
property was leased was dissolved 
when defendant became a member 
thereof, and new partnership con- 
tinued to occupy leased premises, such 
ae and its members became 
jiable for payment of rent, regardless 
of any lack of assumption of obliga- 
tions of lease, and it was immaterial 
whether new partnership was liable 
contractually on lease.—Ellingson vy. 
Walsh, O’Connor & Barneson, 104 P.2d 

507, superseding 95 ne 185. 
58 


Cal. Where partnership to which 
property was leased was~ dissolved 
when defendant became a member 
thereof, and new partnership continued 
to occupy leased premises, such part- 
nership and its members became liable 
for payment of rent, regardless of any 
jack of assumption of obligations of 
lease, and it was immaterial whether 
new partnership was liable contractu- 
all on lease.—Hllingson v. Walsh, 
‘O’Connor & Barneson, 104 P.2d 507, 
superseding 95 P.2d 185. 

The section of the Uniform Partner- 
ship Act providing that a partner ad- 
mitted into an existing partnership is 
liable for partnership obligations aris- 
ing before his admission, but that such 
liability shall be satisfied only out of 
partnership property, does not deter- 
mine nature of any particular obliga- 
tion nor time when it may be deemed 
to arise, and does not attempt to inter- 
fere with general rules of contract or 
property. Civ.Code, § 2411.—HDlling- 
son v. Walsh, O’Connor & Barneson, 
104 P.2d 507, superseding 95 P.2d 185. 

Where defendant’s obligation as a 

tenant to pay rent for property occu- 
pied by partnership arose after de- 
fendant’s admission into partnership, 
immunity given by provision of Uni- 
form Partnership Act that a partner 
admitted into an existing partnership 
‘is liable for partnership obligations 
arising before his admission, but that 
such liability shall be satisfied only out 
-of partnership property, was not ap- 
plicable to defendant, and hence de- 
fendant’s personal assets could be 
reached to satisfy liability for rent. 
Civ.Code, § 2411.—Ellingson v. Walsh, 

--QO’Connor & Barneson, 104 P.2d 507, 
superseding 95 P.2d 185. 

R.I. Where purchaser of business 
had assumed and agreed to pay six 
specific bills incurred by vendor and 
bill of sale whereby purchaser sold a 
one-half interest in business provided 
that it was free and clear of all incum- 
brances except the six specific bills, 
but parties to bill of sale did not in- 
tend that purchaser’s vendee should 
personally be liable for debts incurred 
by or assumed by purchaser, creditors 
whose obligations were incurred prior 
to sale to purchaser’s vendee did not 
have enforceable claim against vendee 
personally, and evidence did not prove 
existence of incumbrance for benefit of 
the creditors.—Albanese y. Cashman, 
20 A.2d 256. ; 

Tex.Civ.App. Where derrick of an oil 
well drilling. partnership collapsed, kill- 
ing oil y 
which. partnership was dissolved and 
new partnership formed, in action for 
death of employee new partners were 
not liable for an amount over and above 
yalue of physical properties acquired 
‘under new partnership agreement.— 
Penrod Drilling Co. v. Silvertooth, 144 


lease owner’s employee after , 


correct. | 


irae § 591 
Ohio App. 


Where it was understood 


between withdrawing partner, incoming 


partner and member of original part- 
nership that incoming partner and 
original partner should be liable for 
outstanding debts of partnership and 
that withdrawing partner was to be 
indemnified by both of them against 
any liability on account of having been 
a partner, and original partner acted 
as agent for incoming partner in ne- 
gotiating purchase of withdrawing 
partner’s interest, and executed a chat- 
tel mortgage to secure payment for 
withdrawing partner’s interest and 
payment of old debts, chattel mortgage 
was valid as against incoming partner 
but was not valid as against the then 
existing creditors of the partnership. 
Gen.Code, § 11102 et seq.—Carota v. 
Schare, 36 N.E.2d 7 appeal dismissed 
380 N.E.2d 993, 137 Ohio St. 538. 
§ 599 


Ky. Where consignment contract 
with partnership provided that agree- 
ment might be terminated by either 
party upon ten days’ written notice 
and that any’ notice to consignee by 
consignor should be deemed fully given 
upon giving of actual notice to con- 
signee or an officer or representative 
thereof or upon deposit of written 
statement in mails addressed to con- 
signee, parol notice to officer of con- 
signor by member of consignee part- 
nership of dissolution of partnership 
by withdrawal of partner giving notice 
sufficiently complied with contract, and 
withdrawing partner was not there- 
after liable to consignor for goods fur- 
nished to continuing partner, notwith- 
standing that there was no change in 
name of partnership.—U. S. Rubber 
Products vy. Browne, 150 S.W.2d 661, 
286 Ky. 147. 

§ 602 


Ga.App. A partnership was dissolved 
by admission of new member and new 
partnership was dissolved by retirement 
of two old members, and third part- 
nership was dissolved by admitted 
changes in its personnel, and hence 


fourth partnership could not recover’ 


on account held by original partner- 
ship, in absence of written assignment 
or transfer to the new partnership.— 
ene & Beane vy. Nelson, 13 S.H.2d 


Where new partnership was not en- 
titled to recover on account owing to 
dissolved partnership, because no writ- 
ten assignment or transfer of the ac- 
count was shown, action in name of 
surviving partners of the original part- 
nership could not be maintained for 
the use of new partnership, and amend- 
ment of petition to that effect was 
properly disallowed.—Fenner & Beane 
vy. Nelson, 138 8.@.2d 694, 
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D.C.La. Under Louisiana statute, 
every partnership ends of right by the 
death of one of the partners. Civ. 
Code La. art. 2880.—U. S. v. Fontenot, 
83 F.Supp. 629. 

R.J. A partnership is dissolved by 
death of one of the partners, and, gen- 
erally, it then becomes duty of surviv- 
ing partner to wind up partnership 
business within a reasonable time, and 
while so doing surviving partner bears 
a fiduciary relationship to those inter- 
ested in deceased partner’s estate, and 
burden is on _ surviving partner to 
account fully to them as to partner- 
ship matters.—Littlefield y. Gorton, 14 
A.2d 682. 

: § 611 


©.C.A.Tex. Generally surviving part- 
ner has duty to possess and administer 
partnership land ,and personalty for 
settlement of partnership.—Bahr  y. 
Commissioner of Internal Reverue, 119 
eZ woes, 

Generally, where surviving partner 
is also personal representative of de- 
ceased partner, his rights and his du- 
ties as survivor are unaffected.—Bahr 
vy. Commissioner of Internal Revenue, 
119 F.2d 371. 

N.Y.App.Div. The surviving partner 
was legal owner of partnership prop- 
erty and held it in trust in a fiduciary 


eapacity for deceased partner and was — 


absolutely prohibited from acquiring _ 
any benefit from deceased partner’s in- 
terest at expense of his representative. 
—Josephberg y. Cavallero, 27 N.Y.S.2d — 
361, 262 App.Div. 1, appeal denied 28 


N.Y.S.2d 724, 262 App.Div. 743 Gi 
N.Y¥.Sur. The liquidation of a part- 
nership dissolved by death of a member i 
is controlled by partnership law only | 
in the absence of a particular agree- 
ment on the subject made by the part- 
ners themselves. Partnership Law, § 
73:—In re Eddy’s Estate, 26 N.Y.S.2d 
115, 175 Mise. 1011. A ae 
Agreements between partners with 
respect to liquidation of the partner- 
ship on the death of one of the mem- ee 
bers are binding. Partnership Law, 
§ 73.—In re Eddy’s Estate, 26 N.Y.S.2d — 
115,175 | Mise.-1017: Li Ree a 
_ Pa.Com.Pl. Where the defendant, be- — 
ing the surviving partner, is in DOSSeS-_ i 
sion of all of the assets of the busi- 
ness, it is his duty to wind up the af- — 
fairs of the partnership and render an — 
accounting to the surviving partner, — 
despite the fact that he had made a set-_ 
tlement with the legal representatives 
of the deceased partner, That_ the ie 
plaintiff assented and acquiesced in the 
delay in winding up the partnership 
affairs would not deprive him of the | 
right to an accounting nor would it ef- | 
fect a new partnership between the sur- 
viving partners.—O’Connor v. O’Connor, 
7 Sch.Reg. 160, appeal dismissed, 14 A. 
2d 306, 339 Pa. 49. ae 
R.1. partne"ship is dissolved by 
death of one of the partners, and, gen- 
erally, it then becomes duty of surviy- — 
ing partner to wind up partnership 
business within a reasonable time, and 
while so doing surviving partner bears 
a fiduciary relationship to those inter- 
ested in deceased partner’s estate, and 
burden is on surviving partner to ac-  — 
count fully to them as to partnership 


ee ee Pe y. Gorton, 14 ari 


68 ; 

A surviving partner, liquidating 
partnership business, must account fore 
his conduct of business to those hay- — 
ing a legitimate interest therein.—Lit- 
tlefield v. Gorton, 14 A2a 682. 
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a fe ed 
Wis. Under statute, title and right ee 
to possession of partnership property — 
upon death of partner who managed — 
partnership rooming house vested in 
surviving partners, aS against deceased © 
partner’s husband as well as any ~ 
stranger, and husband’s refusal to de- 
liver partnership property to surviving 
partners upon demand constituted “con- — 
version” for which surviving partners 
could maintain action against husband 
to recover possession or value of prop- 
erty, without bringing in representa- 
tives of estates of deceased partner as 
parties defendant. St.1939, § 123.21(8) 
(d).—Whittier v, Atkinson, 295 N.W. — 
781, 236 Wis, 432. | a 


§ 622 ; oP 
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Generally surviving part-  — 
ner has duty to possess and administer 
partnership land and personalty for | 
settlement of partnership.—Bahr vy. 
Commissioner of Internal Revenue, 119 
F.2d) 371: , 

Generally, in settlement of partner- ~—— 
ship on death of one partner, land, no 
matter how legal title stood, would in 
equity be treated as “‘personalty”’, and 
the dead partner’s estate would be en- 
titled only to share in the residue after ' 
the business was wound up.—Bahr y. 
Commissioner of Internal Revenue, 119 
H2d 371: 


§ 633 
N.Y.App.Div. Where partnership 
agreement provided that partnership 


should be continued by survivors upon 
death of any partner, that in exchange 
for deceased partner’s share and in 
consideration therefor survivors should 
make specified payments to his estate 
based on a percentage of profits in 
full satisfaction of deceased partner’s 
interest and in complete liquidation 
thereof, and that nothing contained in 
agreement should be construed to con- 
stitute as a partner the estate of any 
deceased partner, the estate of a de- 
ceased partner had no proprietary in- 
terest in business or profits, and his ex- 
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ecutrix had an adequate remedy at 
Jaw and was not entitled to an_ac- 
- ‘eounting—Hermes y. Compton, 23 N.Y. 
$.2d 126, 260 App.Div. 507. 
- Where the executrix of the estate of 
a deceased partner had an adequate 
remedy at law and: was not entitled to 
an accounting as against surviving 
partners, her contention that if she was 
relegated to an action at law she would 
be unable to examine the surviving 
partners before trial or secure a dis- 
covery and inspection of their books 
-- and records was untenable.—Hermes vy. 
- Compton, 23 N.Y.S.2d 126, 260 App. 
Div. 507. 


Where partnership agreement provid- 
ed that upon the death of a partner 
partnership should be continued by sur- 
- vivors, that deceased partner’s estate 
should receive percentage of income for 
specified period, and that estate should 

have no further interest in partnership 

assets, business, or name, a deceased 
-_-partner’s executrix was not entitled to 
; 3! an accounting as against-survivors un- 

der statute giving that right to any 
partner or his legal representative as 
against winding up partners or sur- 
viving partners at date of dissolution 
absence of agreement to the con- 

ary. Partnership Law, § 74.—Hermes 
v. Compton, 23 N.Y.S.2d 126, 260 App. 
Div. 507., 

Tex.Civ.App. An administrator is not 
entitled to possession of partnership 
property, but surviving partner is en- 
tled thereto and must account. to ad- 
inistrator for decedent’s interest aft- 
partnership debts have been paid.— 
rner v., Wilcox, 146 S.W.2d 264. 

\ § 643 t 


_  Cal.App. The same person cannot en- 
ter into agreement between himself as 
_ surviving partner and himself as per- 
sonal representative of deceased part- 
ner, but he may carry out provision in 
the articles of partnership for purchase 
-. of deceased partner’s share at a valua- 
tion arrived at in prescribed manner,— 
Keyes v.:Hurlbert, 111 P.2d 447. 

samy Where surviving partner is also the 

: ‘personal | representative of deceased 
na: partner, he acts in a dual capacity and 
has duty as survivor to collect dece- 
_ dent’s share in the partnership and turn 
. it over to decedent’s separate estate— 
Keyes v.. Hurlbert, 111 P.2d 447. 
Kan. The public sale of assets of a 
partnership estate, in process of ad- 
ministration, at less than three-fourths 
of their appraised value, is not pro- 
ibited by the section of the Probate 
ode providing that an executor or ad- 
ministrator having the whole of the 
partnership estate in his possession 
may sell the assets thereof at public 
or private sale and may without such 
possession sell the interest of the de- 
ceased partner, and that the surviving 
partner shall be an eligible purchaser, 
nor by any other section of the Pro- 
', bate ode. Gen.St.Supp.1939, §  59- 
| 1004.—Murphy.v. Murphy, 107 P.2d 
700, 152 Kan. 810. 

A surviving partner, appointed and 
qualified as an administrator of a 
partnership estate, and having all as- 
sets of the estate in his possession, 
was an eligible purchaser at a public 
sale of such assets. Gen.St.Supp.1939, 
§ 59-1004.—Murphy v. Murphy, 107 P. 
2a 700, 152 Kan. 810. 
In action involving the administra- 
tion of a partnership estate after the 
death of one of two partners, evidence 
supported trial court’s allowance of 
claims in favor of partnership against 
the deceased partner.—Murphy v. Mur- 
phy, 107 P.2d 700, 152 Kan. 810. 

N.¥.Sur. The Surrogate’s Court has 
jurisdiction to take and state the ac- 
count of a surviving partner who is 


‘a also an executor of deceased partner.— 
ve In re Eddy’s Wstate, 22 N.Y.S.2d 961. 
ee 175 Misc. 193. 

rt Where accounting party was before 
coe rrogate’s Court both in capacity as 
Bee rviving partner and as executor of 
rs deceased partner, in both of which 


fiduciary capacities, he owed duty of 
7 full disclosure, such party’s proceedings 
j as ae abe partner were indissolubly 
Y merged with proceedings as executor 
t and course of practice in Surrogate’s 
es Court, including requirement that ae- 


r ee 


counting party sub 


Act, § 263.—In re Eddy’s Estate, 22 
N.Y.S.2d 961, 175 Mise. 193. 
Accounting party who was both sur- 
viving partner and executor of de- 
ceased would be required to make de- 


tailed disclosure of his proceedings in~ 


both fiduciary capacities with respect 
to corporations with which the part- 
nership and the surviving partner had 
involved business relationships and cor- 
poration which accounting party or- 
ganized after, deceased’s death and 
which took over partnership’s location, 
property and _ business. Surrogate’s 
Court Act, § 263.—In re Eddy’s Estate, 
22 N.Y.S.2d,961, 175 Mise. 193. 

Accounting party who was both sur- 
viving partner and executor of de- 
ceased would be required to make full 
disclosure of all the facts before court 
would act on proposed settlement, on 
basis of slightly over 25 cents on the 
dollar, of $122,000 partnership debt 
owed by corporation with whom com- 
pany organized by the accounting par- 
ty after deceased’s death had transacted 
extensive and profitable business dur- 
ing period when partnership debt was 
reduced only slightly, especially where 
accounting party held a controlling in- 
terest in the corporation’s stock as col- 
lateral for the partnership debt and 
was enabled thereby to obtain neces- 
sary information with respect to the 
proposed settlement. Surrogate’s Court 
Act, § 263.—In re Eddy’s Hsfate, 22 N. 
Y.8.2d0-961, 175 Mise. 193. 

In proceeding to settle accounts of 
party who,was both surviving partner 
and executor of deceased, where cor- 
porations against which partnership 
held claim for $914,000 were all in 
reorganization, accounting party was 
in a position as a creditor to have a 
voice in the examination of the books 
and records of such corporations and 
would be required to obtain all rele- 
vant facts as to ability of such debtor 
corporations to make payment before 
the debt would be held worthless. Sur- 
rogate’s Court Act, § 263.—In re Eddy’s 
Estate, 22. N.Y.S.2d 961, 175 Mise. 193. 

In proceeding to settle accounts of 
party who was both surviving partner 
and executor of deceased, where cor- 
poration of which the partnership was 
the sole creditor apparently had a right 
of recapture of security deposited by 
it under the Pennsylvania Workmen’s 
Compensation Laws, the accounting 
party would be required to take proper 
action to make available the books of 
such debtor corporation. Surrogate’s 
Court Act, § 263; 77 P.S.Pa. § 1 et seq. 
—In re Hddy’s Estate, 22 N.Y.S.2d 961. 
175 Mise. 193. 

In proceeding to settle accounts of 
party who was both surviving partner 
and executor of deceased, wherein ac- 
counting party was requested to dis- 
close his own books with respect to 
transactions relating to estate property, 
accounting party assumed obligation to 
make such disclosure when he volun- 
tarily assumed the office of fiduciary 
and he had no constitutional, right to 
withhold the disclosure upon a showing 
of a specific need for the information 
out of his books. Surrogate’s Court 
Act, § 263.—In re Eddy’s Estate, 22 
N.Y.S.2d 961, TURE 193. 


652 
. R.I. Generally, a surviving partner 
is not entitled to a salary for services 
rendered in winding up partnership 
business within a reasonable time, but 
where surviving partner operates part- 
nership business for benefit of all con- 
cerned, he is entitled to be compensated 
for his services.—Littlefield v. Gorton, 
14 A.2d 682. : 
§ 653 


Cal.App. The same person cannot en- 
ter into agreement between himself as 
surviving partner and himself as per- 
sonal representative of deceased part- 
ner, but he may carry out provision 
in the articles of partnership for pur- 
chase of deceased partner’s share at a 
valuation arrived at in prescribed man- 
ner.—Keyes v. Hurlbert, 111 P.2d 447. 

Where manner of valuation of de- 


deceased pa’ 
- seribed in a Wee Me amie a 
viving partner purchasing such share 


‘icles of nership, | 


ep T Nt 
by agreement with himself as personal 


representative of deceased partner has 


burden of showing that sale price was 


fair.-Keyes v. Hurlbert, 111 P.2d 447. _ 
Where partnership agreement pro-— 


vided that surviving partners should 
have option to purchase deceased part- 
ner’s interest at appraised value as of 
date of partner’s death, surviving part- 
ners could not wait until after appraisal 
before purchasing, and then retain all 
profits accruing in the meanwhile. 
Code Civ.Proc. § 1585; Probate Code, § 
571.—Keyes v. Hurlbert,.111 P.2d 447. 
A deceased partner’s estate could 
participate in profits earned by the 
partnership up to the time the surviv- 
ing partners elected to exercise their 
option under the partnership agreement 
to purchase deceased partner’s interest. 
—Keyes v. Hurlbert, 111 P.2d 447. 


N.Y.Sur. Where partners entered in- 
to an agreement that, in event of de- 
cease of one of them, capital contribu- 
tion and accrued profits of deceased 
partner should not be withdrawn from 
partnership, but should remain in the 
firm, to be paid to the estate of, de- 
ceased partner under terms set forth in 
the agreement, and one of the partners 
died and the other carried on the part- 
nership business, surviving partner was 


bound to- purchase for a definite sum — 


ascertainable from partnership books 
the interest of the partner who died, 
and agreement did not just merely 
grant to surviving partner the privi- 
lege of paying deceased: partner’s inter- 
est over a period of years instead of at 
the time required by Partnership Law. 
Partnership Law, §°73.—In re Hddy’s 
Hstate, 26 N.Y.S:2d. 115, 175 Mise. 
1011. 

Liquidation of a partnership on the 
death of one of the partners need not 
precede the fixation of the value'of the 
deceased partner’s interest.—In re Ed- 
te Estate, 26 N.Y.S.2d 115, 175 Misc. 
1011. 


§ 
Cal.App. -Where 
continues the partnership business un- 
necessarily, he may be charged with 
profits, or be liable for the surplus at 
time of partner’s death, with interest, 
at the election of deceased partner’s 
representatives. Code Civ.Proc. § 1585; 
Probate Code, § 571.—Keyes. y. Hurl- 
bert, 111 P.2d 447. 


R.I. An executor of a deceased part- 
ner’s estate was estopped by, his con- 
duct and conduct of his predecessor 
from questioning right of surviving 
partner to operate partnership business 
durin 10-year period following de- 
ceased partner’s death.—Littlefield Vv. 
Gorton, 14 A.2da 682, 

Generally, a surviving partner is not 
entitled to a salary for services ren- 
dered in winding up partnership busi- 
ness within a reasonable time, but 
where surviving partner operates part; 
nership business for benefit of all con- 
cerned, he is entitled to be compensated 
for his services.—Littlefield v. Gorton, 
14 A.2d 682. 

A surviving partner who conducted 
undertaking business for benefit of all 
concerned, for 10 years after death of 
partner, was entitled to a weekly sal- 
ary.—Littlefield yv. Gorton, 14 A.2d 


§ 689 

Pa.Com.Pl. Plaintiff, on conditional 
sales agreement and with a two-year 
waiver by lessor which was not re- 
newed, put certain personal property 
in premises demised to two lessees who 
constituted a partnership. Several 
years later, after death of ‘one of 
partners, lessor distrained and at duly- 
conducted sale bought in the property 
in question, whereupon vapor sued 
out writ of replevin to obtain posses- 
sion of it. The case having been re- 
ferred, the referee gave judgment in 
favor of plaintiff and against the les- 


sor-defendant for half of the value of. 


the property on the theory that the in- 
terest of the deceased partner wag not 
distrainable. On exceptions to ref- 
eree’s report, it was contended by 


54 
surviving partner 


Ped re het are ee sa 


_ sale had not been pleaded it could not 
be proved, and the lessor-defendant ex- 
eepted to ruling that the interests of 
the deceased partner in the personal 
property in question were under juris- 
diction of the Orphans’ Court and not 
distrainable. Held, that on exceptions 
filed to referee’s report, judgment will 
be entered in favor of lessor-defendant. 
Lessees having been a partnership, the 
lessor is not precluded from collecting 
his rent until the estate of the de- 
ceased -partner is finally adjudicated. 
—Berg v. Seeley, 42 Lack.Jur. 95. 
2 

_Conn. In action for breach of provi- 
sl10n in partnership agreement for pay- 
ment of stated sum weekly to «deceased 
partner’s widow by surviving partner, 
instructions submitting to jury ques- 
tions whether defendant surviving 
partner’s sale of partnership assets aft- 
er copartner’s death included good will 
of partnership business, and whether 
defendant acted in good faith with 
reasonable diligence and obtained best 
price he could, were correct and ade- 
quate, in absence of evidence showing 
as matter of law that sale did not in- 
clude good will or that defendant, who 
established similar business near place 
of partnership business after sale, let 
it be known before sale that he pro- 
posed to establish competing business 
in such a way as to affect price.—Stein- 
metz v. Steinmetz, 20 A.2d 4538, 127 
Conn. 700. 

§ 737 


Cal.App. In action by surviving 
partner to compel other surviving part- 
ner, as executor of deceased partner’s 


estate, to convey deceased partner’s in- | 


terest to the surviving partners pur- 
suant to purchase option in the partner- 
ship agreement, wherein heirs and 
devisees of deceased partner were made 
parties and no creditors of the estate 
were shown to exist, heirs and devisees 
could not complain that they were de- 
prived of rights or prejudiced on 
ground that judgment was sought in 
favor of surviving partner individually 
but against himself as executor. Pro- 
bate Code, § 571; Civ.Code, § 2436; 
Code Civ.Proc. § 387.—Keyes v. Hurl- 
bert, 111 P.2d 447. 

Wis. Under statute, title and right 
to possession of partnership property 
upon death of partner who managed 
partnership rooming house vested in 
* surviving partners, as against deceased 
partner’s husband as well as any stran- 
ger, and husband’s refusal to deliver 
partnership property to surviving part- 
ners upon demand constituted “‘conver- 
sion” for which surviving partners 
could maintain action against husband 
to recover possession or value of prop- 
erty, without bringing in representa- 
tives of estates of deceased partner as 
parties defendant. St.1939, § 123.21(3) 
(d).—Whittier v. Atkinson, 295 N.W. 
781, 236 Wis. 432. 

§ 741 


Wis. Action commenced in 1939 by 
surviving partners, for conversion of 
partnership property by deceased part- 
ner’s husband who refused to deliver 
up partnership assets upon demand 
after deceased partner’s death in 1936 
was not barred by six-year statute of 
limitations or by “laches”. St.1939, § 
$30.19(6).—Whittier v. Atkinson, 295d 
N.W. 781, 236 Wis. 432. 

§ 742 

Cal.App. In action by surviving part- 
ner to compel other surviving partner, 
as executor of deceased partner’s es- 
tate, to convey interest of deceased 
partner to the surviving partners pur- 
suant to purchase option in the arti- 
eles of partnership, heirs and legatees 
of deceased partner were ‘parties in 
interest’? and were entitled to intervene. 
Code Civ.Proec, § 387.—Keyes v. Hurl- 
bert, 111 Pd 447. 

Wis. Under statute, title and right 
to possession of partnership property 
upon death of partner who managed 
partnership rooming house vested in 
surviving partners, as against deceased 
partner’s husband as well as any stran- 
ger, and husband’s refusal to deliver 
partnership property to surviving part- 
ners upon demand constituted ‘‘con- 


_ PARTNERSHIP 


that as regularity of distress 


, (d).— Whittier v. Atkinson, 


hye as 


Aa A 


version” for which surviving partners 
could maintain action against husband 
to recover possession or value of prop- 
erty, without bringing in representa- 
tives of estates of deceased partner as 
parties defendant. St.1939, § 123.21(3) 
295 N.W. 
781, 236 Wis. 432. 


Tex.Civ.App. An alleged partner in 
tugboat which unless it was cared for 
would sink from within 20 to 24 hours 
was entitled to appointment of receiver, 
where it wags in dispute whether tug- 
boat belonged to deceased captain ex- 
clusively or wag partly owned by him 
and partly by the alleged partner. 
Vernon’s Ann.Ciy.St. art. 2293.—Turner 
v. Wilcox, 146 S.W.2d. 264. 

A person who had guaranteed for 
captain the payment of certain labor 
and supplies for operation of tugboat 
which was in person’s charge at time 
captain died, and who kept a keeper in 
charge thereafter and prevented tug- 
boat from sinking, was not disquali- 
fied from acting as receiver for the tug- 
boat in suit by ecaptain’s alleged part- 
ner on ground that person had an ‘“‘in- 
terest” within statute providing that 
no person interested in any action for 
appointment of receiver shall be ap- 
pointed receiver, where person was not 
a party to suit for appointment of re- 


ceiver. Vernon’s Ann.Civ.St. art. 2294. 
—Turner v. Ma as S.W.2d 264. 
€.C.A.Cal, Under California law, 


partnership may be terminated by part- 
ner’s transferring his co-ownership 
rights in the specific partnership real 
and personal property, by partner’s as- 
signing to the continuing partners his 
interest in the partnership or by re- 
quiring an accounting and a determina- 
tion of partner’s partnership interest 
and recovering from the continuing 
partners his share of the profits and 
surplus which constitute that interest. 
Civ.Code Cal. §§ 2418-2420, 2435.—Stil- 
genbaur v. U. S., 115 F.2d 283. 
Pa.Com.Pl. Under the Uniform Part- 
nership Act of March 26, 1915, P.L. 
18, § 32, 59 P.S. § 94, where in a part- 
nership, the defendant, a partner, de- 
nies the status of another partner, the 
plaintiff, as a partner, and denies that 
plaintiff has any interest in the part- 
nership business or is entitled to any 
of the profits therefrom, the plaintiff is 
entitled to a dissolution of the partner- 
ship.—Alford v. Lovinger, 56 Montg. 


304. 
§ 778 

Mo. Where all of assets of partner- 
ship are lawfully transferred to a cor- 
poration created by the partners, the 
partnership becomes functus officio and 
ceases to exist, and the same rule is 
accomplished where a part of the part- 
ners usurping control over the partner- 
ship unlawfully convey away its assets. 
—Schneider v. Schneider, 146 S8.W.2d 


o 


9 
Cal.App. The abandonment or dis- 
solution of a partnership or joint ad- 
venture may take place by conduct in- 
consistent with its continuance.—Beck 
v. Cagle, 115 P.2d 613. 


§ 780 
C.C.A.Cal. Under California law, 
partnership may be terminated by part- 
ner’s transferring his co-ownership 
rights in the specific partnership real 
and personal property, by partner’s as- 


signing to the continuing partners his: 


interest in the partnership or by re- 
quiring an accounting and a determina- 
tion of partner’s partnership interest 
and recovering from ‘the continuing 
partners his share of the profits and 
surplus which constitute that interest. 
Civ.Code Cal. §§ 2418-2420, 2435.— 
Stilgenbaur v. U: 8., 115 F.2d 283. 


§ 781 

Cal. When defendant became a mem- 
ber of a partnership, the previous 
partnership was, in legal theory, dis- 
solved and a new partnership came 
into being composed of old members 
and defendant.—Hllingson vy. Walsh, 
O’Connor & Barneson, 104 P.2d 507, 
superseding 95 P.2d 185. 

Ga.App. The Code, incorporating in 


‘ant, 


yt eae 
part the common law on dissolution 
of partnerships, does not state all 
means of dissolution known to the com- | 
mon law, and every change in per- 
sonnel, such as withdrawal of member 
or admission of new member, works a 
dissolution. Code 1933, § 75-107.—Wen- 
ner & Beane v. Nelson, 13 S.E.2d 694. 
A partnership was dissolved by ad- — 
mission of new member and new part- 
nership was dissolved by retirement of 
two old members, and third partner- 
ship was dissolved by admitted changes 
in its personnel, and hence fourth part- — S 
nership could not recover on account _ i 
held by original partnership, in absence — i ; 
of written assignment or transfer to the 
new, partnership._—IWenner & Beane vy. i 
Nelson, 13 S.H.2d 694. ! i 
§ 783 Bie 
Mo. Expulsion of a partner alone — 
warrants judicial dissolution.—Schnei- 
der v. Se er ie S.W.2d 584. 
9 


Tex.Civ.App. In action arising out 
of collision between automobile and 
truck, where liability of one of de 
fendants depended upon alleged *exis- — 
tence of partnership with other defend- 
and defendants offered evidence 


that 


occurred.—Elmore 
2d 983. ae 
§ 793 Se, 
Cal.App. Dissolution has no effect on 
debts due from partnership, except that 
partners may not act for each other 
any further than may joint debtors— 
Cotten v. Perishable Air Conditioners, 
110° P.2d 1010: #2 : 
§ 794 : 


Cal.App. Dissotution hag no effect on 
debts due from partnership, except that 
Partners may not act for each other — 
any further than may joint debtors— 
Cotten v. Perishable Air Conditioners, 
110 P.2d 1010. ’ cet Ao 


§ 810 bien’ 
Pa.Super. Where seller,, through its — 
agent, had negotiated with partnershi : 
as such during admitted period of its | 
existence, and goods were allegedly — 
sold and delivered to the partnership, — 
members could not avoid liability on 
theory that partnership had been dis- — 
solved prior to date on which sales : 
contract was made, unless it were © 
shown that seller had notice or knowl- 
edge of alleged dissolution, or that | 
proper notice of dissolution had been ~ 
published in accordance with statute. 
59 P.S. § 97.—Ruberoid Co, v. Patter- ee. 
son, 21 A.2d 101, 145 Pa.Super. 300. La 
8 825. See 
Cal.App. The service upon one of 
partners, after dissolution of copart- 
nership, in an action for injuries alleg- 
edly sustained in course of employment 
for copartnership prior to its dissolu- — 
tion, was insufficient to give court juris- 
diction to enter judgment against co- 
partnership, where it did not appear 
that partner served had any authority 
to wind up affairs of copartnership, and 
especially where copartnership was in Me 
hands of receiver. Civ.Code § 2429(3) ' 
(c).—Cotten yv. Perishable Air ‘Condi- 
tioners, 110.P.2d 1010. 
Where, upon dissolution of copartner- 
ship, a receiver was appointed, proper 
procedure for bringing an action for in- 
juries allegedly sustained in course of 
employment for copartnership prior 
to its dissolution would be either io 
serve’ each partner individually, or se- 
cure permission of court to bring action 
against receiver for dissolved partner- 
ship. Civ.Code.§ 2429(8)(¢) ;'Code Civ. 
Proc. §§ 414, 989, 990.—Cotten v. Per- 
ishable Air Conditioners, 110 P.2d 
1010. 


§ 846 

Ark. In action arising out of settle- 
ment of partnership business, refusal 
to equally divide among partners sal- 
ary received by one partner as post- 
master was not error under the evi- 
dence.—Coffman vy. Kirby, 142 S,W.2d  , 
224, 200 Ark. 998. 

In action arising out of settlement 


not allowing one partner a credit of 

$150 per month for four years during 

which other partner was postmaster, 
_ where partners had agreed to the pay- 
; ment of reasonable compensation.— 
Coffman: y. Kirby, 142 S.W.2d 224, 200 

Ark. 998. 

‘Wash. 


§ 850 Mune 
A mere agency partnership, 
which held agency contracts terminable 
at will and secured purely because of 
skill and experience of partners in sell- 
ing specialized machinery, and which 
was dissolved without continuing the 
business or the use of the partnership 
name except in liquidation, had no 
“good will,” and partner who solicited 
patronage of former customers in con- 
~ tinuing similar business was not liable 
for conversion of good will.—Pollock 
Ralston, 104 P.2d 934. 


propriating good will after dissolution 
ecnuse he individually solicited the 
_ business of the firm’s patrons without 
using the firm name, or because after 
ssolution he continued to use his own 

name in similar business, even though 
his own name had been the firm name, 


ie who, after dissolution, solicited busi- 
ness of firm’s former patrons and con- 
‘tinued in similar business in his own 
name, was not “estopped” from assert- 
~ ing that any good will of the partner- 
Q hip had no salable value as respects 
damages for appropriating good _ will. 
> —Pollock v. Ralston, 104 P.2d 934. 
Ng ; 8 878 - 
‘Ark. Where one partner in a writ- 
ten proposition of settlement of part- 
ership business offered to allow other 
partner as a credit upon amount he 
owed firm, reasonable compensation for 
ime that partner offering settlement 
had been in the post office, a reason- 
able allowance in his opinion being 
$100, partner accepting offer was not 
bound to accept $100 per month, but 
only reasonable compensation.—Coff- 
* man v. Kirby, 142 S.W.2d 224, 200 Ark. 
191918. ’ 


§ 881 

Ga. Where equity did not have juris- 
diction of partnership accounting suit 
which was instituted after dissolution 
of partnership by petition containing 
allegations appropriate to common-law 
action of damages for fraud and deceit, 
the statute providing that equity ju- 
 risdiction over matters of account shall 
extend to accounts between partners 
did not make the suit an “equity case’, 
within the jurisdiction of the Supreme 
Court, in view of statutory principle 
that equity will not take cognizance 
of a plain legal right where an ade- 
quate and complete remedy is provided 
by law. Code, §§ 37-120, 37-301.— 
Manry v. Hendricks, 15 S.H.2d 434. 

Where equity did not have jurisdic- 
tion of partnership accounting suit 
which was instituted after dissolution 
of partnership by petition containing 
allegations appropriate to common-law 
action of damages for fraud and deceit, 
the statute providing that equity juris- 
diction ‘exists where accounts are com- 
plicated and intricate did not make the 
suit an “equity case’, within the ju- 
risdiction of the Supreme Court, in 
absence of allegation that accounts 
were complicated and intricate, or that 
an auditor appointed at law under 
statute could not give the complainant 
adequate relief. Code, §§ 10-102 et 
seq., 37-301.—Manry v. Hendricks, 15 
$.H.2d 434. 

§ 887 

Ark. In action arising out of settle- 
ment of partnership business, trial 
court committed error in refusing to 
disallow, as a charge against one part- 
ner, four bundles of dated and undated 
cash slips showing cash withdrawals 
by such partner, where all tickets 
which were dated bore dates prior to 
date on which partners had entered 
into a previous settlement of partner- 
ship accounts, and dated and undated 


A partner cannot be charged with ap-- 


ae pe. 
tickets being in the s 


was required to be assumed that they 
same period of — 
time.—Coffman vy. Kirby, 142 S.W.2d | 


were issued during 


224, 200 Ark. 998. s Ny 
After partners have mutually stated 
and adjusted an account, it will not be 
reopened except for fraud, mistake, or 
duress.—Coffman y. Kirby, 142 S.W.2d 
224, 200 Ark. 998. 
Tex.Civ.App. Where 


two partners 


transferred machinery to partnership. 


to be paid for out of profits, but with- 
drew from the partnership and exe- 
euted dissolution agreement under 
which they received $15,000 considera- 
tion, reciting that the instrument 
should constitute ‘full and final set- 
tlement of our affairs’, such agree- 
ment precluded the withdrawing part- 
ners from recovering purchase price of 
the machinery from third partner and 
another who assumed partnership ob- 
ligations.—Davis v. McCarty, 145 S.W. 
2d 287, error refused. : 
§ 894 
In all proceedings connected 
with the conduct or dissolution of a 
partnership, each partner must act 
with highest good faith towards his 
copartners, and he may not obtain 
any advantage over them in partner- 
ship affairs by the slightest conceal- 
ment, misrepresentation, threat, or ad- 
verse pressure of any kind.—Ponder v. 
Hays;.107 Br2d4d'025: 4 
In action on nonnegotiable note giv- 
en in connection with a partnership 
dissolution, maker of note was entitled 
to introduce evidence that payee of 
note had allegedly converted partner- 
ship funds and had concealed that al- 
leged fact from the maker of the note 
at the time the note was given.—Pon- 
der v. Hays, 107 P.2d .1025. 


Oxkl. 


§ 900 

C.C.A.2. Under New York law, a de- 
ceased partner’s executors have no in- 
terest in the firm assets, but only the 
right to an accounting. Partnership 
Law N.Y. § 51, subd. 2(d).—Gugen- 
heim y. Helvering, 117 F.2d 469. 

Ga. The statute providing that equi- 
ty jurisdiction over matters of account 
shall extend to accounts between part- 
ners was not of statutory origin and 
was not taken from any decision of 
Supreme Court and was intended only 
to state a general principle, and must 
be construed and applied in connection 
with other principles, including statu- 
tory principle that equity will not 
take cognizance of, a plain legal right 
Where an adequate and complete rem- 
edy is provided by law. Code, S$ 37- 
120, 37-301—Manry vy. Hendricks, 15 
S.H.2d 434. : 

Ga. Where partnership has not been 
dissolved, equity has jurisdiction of ac- 
counting and settlement between part- 
ners Trae aneen v. Townsend, 15 S.E.2d 

Ga. Where father purchased half of 
partnership assets and agreed to pay 
and become solely responsible for the 
balance of purchase money due from 
vendor to original owner and it was 
agreed that father’s two sons were to 
be taken into the business as acting 
partners with father as a silent part- 
ner, all three together owning a one- 
half interest, and the vendor subse- 
quently instituted proceeding for dis- 
solution of partnership and for an ac- 
counting, and receiver was appointed 
and partnership debts paid out of as- 
sets, father and sons were equally lia- 
ble to the vendor and were subject to 
an accounting in order that an equal 
contribution to the partnership assets 
might be effected. Code, § 75-206.— 
Johnson y. Townsend, 15 S.f.2d 790. 

Pa.Com.Pl. Where plaintiff seeks an 
accounting, a restraining order, the ap- 
pointment of a receiver, and a decree 
dissolving partnership against his fel- 
low partner, the plaintiff is not limited 
to an action at law under § 11 of the 
Practice Act of May 14, 1915, P.L. 483, 
12 P.S. § 393. That section provides 
only for an accounting, hence the rem- 
edy of plaintiff is not adequate at law. 
—Alford vy. Lovinger, 56 Montg. 226, 

Pa.Com.Pl. The rights of a partner 
to an accounting is provided for under 


same bundles “at 


the rights of partnership creditors.— | 
In re Wddy’s Estate, 26 N.Y.S.2d 115, 
175 Mise. 1011. , : 
Wash. Where partnership property 
was sold by the owners of a one-half 


interest therein, they would not be 
relieved of the obligation to aecount to 
the owner of the other one-half interest 
in partnership property for one-half of 
sale price on the theory that lot and 
building received as part of purchase 
price were not worth the amount at 
which they were accepted in part pay- 
ment, where evidence showed that prop- 
erty sold, of which plaintiff was the 
owner of a one-half interest, was worth 


the full purchase price—Bender  v. 
Mills, 111 P.2d 989 
§ 909 


Ga. Where petitioning partner al- 
leged that he was excluded from ac- 
tivities of partnership and prayed for 
dissolution of partnership and for in- 
junction and appointment of receiver, 
and there was no demurrer to the pe- 
tition and the receivership was granted, 


and partnership debts were paid by. 


the receiver, equity had jurisdiction of 
an accounting between partners.—John- 
son v. Townsend, 15 S,H.2d 790. 

_Where equity has assumed jurisdic- 
tion of a partnership accounting, it 
will retain jurisdiction to afford com- 
plete relief between the parties as to all 


controversies growing out of the part- 
is not lost. 


nership, and jurisdiction 
by accepting final account of the re- 
ceiver after payment of partnership 
debts and settlement of all other mat- 
tere a pene ee v. Townsend, 15 S.H.2d 


15, ¢ 

Mich. Where evidence established 
existence of partnership between broth- 
ers who were engaged in trucking busi- 
ness, commencing in 
lished that the partnership ended long 
before deceased brother filed certificate 
of dissolution in 1936, a claim for an 


accounting made by surviving brothers. 


after the deceased brother’s death 
Ngan pecunes in March, 1939, was 
arre y “laches’.—Deitz v. Deitz, 298 
N.W. 522, 298 Mich. 253. 
§ 917 

Md. When account is settled between 
partners and balance ascertained, right 
to sue therefor arises and statute of 
limitations begins to run. Code 1939, 
ae 57, § 1.—Vincent v, Palmer, 19 A.2d 


§ 918 
Pa.Com.Pl. Where bill in equity by 
member of a firm seeks accounting from 
the partnership, and defendant urges 
insufficiency of allegations, and laches, 
held, assertion of plaintiff's right in a 
prolonged effort to adjust partnership 
controversy not sufficient to excuse un- 
reasonable delay. Erelong it becomes 
a duty to take legal steps to establish 
an asserted claim, and thus where ac— 
spurt was epaaredty, pee bene but not 
orthcoming.—Kuss v. Z é 
Reg.Rep. 145. ae 
_ § 926 
La. An action for dissolution of 
partnership was an “ordinary action” 
and not a “summary action”, and de- 
fendant therein was entitled to be 
proceeded against in the ordinary way 
through service of petition and citation, 
notwithstanding that plaintiff also 
sought liquidation of partnership af- 
fairs. Rev.Civ.Code, arts. 1328, 2887- 
2890; Code Prac. art. 754.—In re A, A. 
A. Auto Wrecking Co., 200 So. 16, 196 
La. 722. ; 
§ 928 


Ill.App. In 
partnership and distribution of assets, 
complaint which did not state facts 
showing any threats had been made or 
that plaintiff had any fears that he 


would suffer any injury, and did not 


r 


1931, and estab- 


suit for dissolution of 


aid 


oa 


$@3),.. (ce); 


tice to other partner, 


either to serve each partner individu- 
ally, or secure permission of court to 
bring action against receiver for dis- 
solved partnership. Ciy.Code § 2429 
Code Ciy.Proc. §§ 414, 989, 
990.—Cotten v. Perishable Air Condi- 
tioners, 110 P.2d 1010. : 

Kan. In action to dissolve alleged 
partnership and to obtain an account- 
ing, the question of whether a receiver 
should be appointed is ordinarily de- 
termined in the exercise of sound dis- 
eretion of trial court,—Davidson | v. 
Shaffer, 113 P.2d 90, 153 Kan. 661. 

La. The statute authorizing and 
regulating the appointing of receivers 
of corporations is not applicable to the 
appointment of liquidators or receiv- 
ers of a partnership. Act No. 159 of 
1898; .Const.1898, arts. 109, 133; 
Const.1921, art. 7, § 35.—Sklar v. 
Kahle, 198 So. 883, 196 La. 137. 

La. Where order’ confirming 


\ ap- 
pointment of judicial liquidator 


and 


receiver of copartnership and directing 


inventory of partnership property and 
assets was entered solely on ex parte 
allegations of one partner, without no- 
other partner 
was entitled to have the order set 
aside and further proceedings prohib- 
ited, since other partner could not be 
deprived of his right to have the 
action instituted legally through sery- 
ice of copy of petition and citation 
rather than by rule or summary proc- 
ess.—In re A. A. A. Auto Wrecking 
Co., 200 So.,16,.196 La, 722. 

Wash. In action by partnership re- 
ceiver to recover from corporation and 
sureties on its statutory bond the rea- 
sonable rental value of leased trucks 
and equipment wherein corporation 
cross-complained for damages from re- 
taking of the equipment by the re- 
ceiver, where the partnership was a 
non-trading partnership engaged in 
garbage disposal, and rental agreement 
was negotiated and signed by one of 
members on behalf of the partnership, 
burden was on corporation and sure- 
ties to show affirmatively that leasing 
of the equipment by member was au- 
thorized by the articles of partnership 
or expressly by the non-participating 
partners or by implication arising from 
custom or usage.—Hyland v. City Gar- 
bage & Contracting Co., 114 P.2d 153. 

Partnership receiver’s attempt to col- 
Ject rental at a higher rate than that 
specified in invalid rental agreement 
executed by partner on behalf of firm 
unequivocally signified an.“‘election’’ to 
repudiate the rental agreement.—Hy- 
land v. City Garbage & Contracting Co., 
114° P.2d 1538. 

Where receiver for non-trading part- 
nership was appointed on February 3, 
and receiver did not learn until about 
Mareh 4 of invalid rental agreement 
executed by member on behalf of firm, 
after which receiver sought to procure 


b 


larger rental for use of the partner- 


ship equipment, permitting lessee to 
keep and use the equipment until April 
5 did not constitute ‘ratification’ by 
receiver of the rental agreement.—Hy- 
land v. City Garbage & Contracting Co., 
114 P.2d 153. 


§ 930 
Ariz. When a partnership is dis- 
solved and. the partnership affairs are 
to be wound up, if it appears that the 
best method of protecting the partner- 
ship assets until they may be finally 


OD sity th 2 


of a receiver 
_ the court, thi 
' Ackel, 110 P- 


5 is = 7 ay 
io. bt e them in t 


e done.—Ackel v. 
rehearing denied 


Ss non! b 
\ 2d 238, 
LP oped 628. : 


Tex.Civ.App., In suit for dissolution 
of alleged partnership, for an account- 
ing, and for appointment of a receiver 
pending final disposition of cause, 
where the business was small but was 
being handled prudently and was pros- 
pering, and an injunction would have 
afforded plaintiff all the protection she 
needed, interlocutory appointment of 
a receiver was improper.—Rogers Vv. 
Rogers, 150 S.W.2d 139. 


§ 931 
Pa.Com.Pl. Where bill in equity asks 
for the dissolution of a partnership, 
and it is shown that the partnership 
business is completely in the control 
and possession of one partner, the de- 
fendant, he will, in a proper case, be 
restrained from managing, operating, 
controlling or interfering with the part- 
nership business, and a receiver will be 
appointed.—Alford y. Lovinger, 56 
Montg. 304. 
§ 938 


Ark. Under contract providing for 
appointment of a receiver for partner- 
ship property for one year at $6,000 
per year and for such additional period 
as receivership should be continued by 
court order, and providing that if re- 
ceivership was 
order before expiration of three years, 
and if property was partitioned,. re- 
ceiver should be employed for unex- 
pired portion of three-year period at 
$5,000 per year, receiver was employed 
definitely for one year, and any longer 
term was contingent upon continuation 
of receivership by chancery court and 
a partition, and where court terminated 
receivership at end of one year and 
property was not partitioned, receiver 
was entitled to no more than $6,000 
for one year’s services.—Twist v. Gray, 
147 S.W.2d 29. 

Though a receiver of partnership 
property was an “officer of the court” 
and at all times subject to the chan- 
cery court’s control, and the court had 
the right to fix and award reasonable 
compensation for his services as re- 
ceiver, the interested parties themselves 
had the right to agree in advance, sub- 
ject to the court’s approval, on the 
compensation to be paid the receiver 
for his services——T'wist v. Gray, 147 
S.W.2d> 29. 

Where parties interested in partner- 
ship property and receiver entered into 
a written contract agreeing in advance 
on receiver’s compensation as receiver 
of partnership property, contract was 
accepted and approved by chancery 
court, and parties interested complied 
with terms of contract, the court erred 
in enlarging receiver’s compensation 
beyond the terms of the contract.— 
Twist v. Gray, 147 S.W.2d 29. 


N.Y.App.Div. In action for dissolu- 
tion of partnership and an accounting, 
motion for settlement of receiver’s 
account should not have been granted 
where no vouchers or verifications were 
submitted in substantiation of the 
amounts paid out.—Zajic v. Zajic, 27 
N.Y.S.2d 638, 262 App.Div. 765. 

§ 940 

Ga. In proceeding for dissolution of 
partnership after payment of debts, 
petitioning partner is entitled to an ac: 
counting without the necessity of show- 
ing any exact amount due if he alleges 
facts sufficient to indicate that some- 
thing will be found to be due him and 
he is entitled to personal money judg- 
ment against the indebted partners for 
such amount as may be shown by the 
proof.—_Johnson v. Townsend, 15 S.H. 
2d 790. 

Pa.Com.Pl. The statement of claim 
in an action by one former partner 
against the other to recover salary and 
profits due and owing, according to 
audits prepared by a public accountant 
selected for that purpose by defendant 
with plaintiff's acquiescence, and ap- 
proved by both parties, need not allege 
the nature or terms of the original part- 
nership contract, since, under the cir- 
cumstances, the account is in the nature 


ace th hands” 
nder the jurisdiction of 39 D. & C 


terminated by court’ 


i i; rey pe: vv * 
Pe ’ i de A Ee ee ow 
of an account stated. —Wylam v. Wylam, 
Pa.Com.Pl. Bill in equity which 
seeks accounting is deficient in not se 
ting forth net worth of the business 
the time of alleged oral partnersh 
agreement, and not giving information 
as to when the profits were to b : 
vided, Partnership eight years in o: 
eration should have produced Acconnine 
showing the financial condition of the 
firm particularly where plaintiff as 
office manager was in position t 
informed.—Kuss vy. Guzy, 34 Luz.L.R 
Rep. 145. Zan oe he 
Pa.Com.Pl. Where plaintiff in bill i 
equity avers that plaintiff has advancec 
the ‘necessary money” for the perform- 
ance of his part of the partnership 
such averment must. se 


such specific averments is defective. 
Alford v, Lovinger, 56 Montg, 226. 
942 - 4, 


Ala. A cross-bill alleging partner 
ship and seeking dissolution, but fail 
ing to set forth facts sufficient to 
show necessity for a receiver and no 
praying for the appointment of a re- 


and seeking its dissolution insofar as — 
it sought recovery of solicitor’s fee was 
not demurrable, since the matter ’ 
allowance of fees was for trial judg 
discretion when matter of allowar 
should come before him 
view by Supreme Court. 
6261, 9319.—Latimer y. 
2d 649. 

§ 951 i 


Alaska. In suit for accounting ¢ 
profits which allegedly resulted from 
defendant’s operation of fish trap u 
der a partnership agreement with pl 
tiff, evidence did not sustain plaintiff 
claim that original agreement between 
plaintiff and defendant for operating a 
trap at a certain trap site was changed 
to cover operating a trap at a second 
site, and hence defendant was entitled 
to judgment, where profits in which 
plaintiff claimed right to share arose — 
from operation of trap at second site. — tp 
—Paul v. Bez, 9 Alaska 647. See 

Cal.App. Evidence tending to prove — 
that plaintiff and his deceased brother 
were at times partners, that their ven- __ 
tures were profitable, that plaintiff in- 
trusted his share in profits to tha 
brother, that no accounting was had, 
that brother received large sums of 
money that were not partnership funds, — 
and that from 1922 until the brother’s 
death in 1937, brother had caused nu- 
merous payments to be made to plain- 
tiff, would have warranted trial court 
in ordering an accounting.—Nelson y. — 
San Francisco Bank, 113 P.2d 258. vr. 

Ga. Where one of two partners in 
undertaking business took over the | 
business and told the other partner 
that he was doing so to get it out of _ 
debt, and the partner who took the — 
business over got the partnership out — 
of debt without any help from the 
other partner, jury in action against 
the partner who took the business over, ; 
by the other partner, to recover a 
share of partnership assets and for 
an accounting, was authorized to find : 
that there was a “dissolution” of the ¢ 
partnership by mutual consent.—Steed — 
vy. Rees, 14 S.H.2d 474. i 

Mo. Evidence that after expelling 
one partner the two remaining part- 
ners organized corporate defendant, 
owning and controlling its capital 
stock and managing its business, and 
that the remaining partners transferred 
to corporation all of assets of partner- 
ship, warranted judicial dissolution of 
the partnership.—Schneider vy. Schneid- 
er, 146 S.W.2d 584. 

R.I. Hyvidence sustained finding that 
owner of undertaking business, who 
was 82 years old and physically infirm, 
was not induced by fraud to enter 
into partnership agreement with his 
employee so as to warrant an account- 
ing of partnership transactions where 


Code 1923, 
Milford, 1 
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of owner's relatives.—Littlefield v. Gor- 
ton, 14 A.2d 682. : ; 
- Wash. Evidence held not to estab- 
- lish that member of agency partner- 
ship solicited business of the partner- 
ship for his own individual benefit 
before dissolution, so as to be liable 
in damages for breach of fiduciary re- 
-_- lationship.—Pollock v. Ralston, 104. P. 
2d 934. 
; ‘a 952 


a § 
Fla. Although the question of 
whether certain facts constitute a part- 
ership is a ‘question of law’’, whether 
essentials of a partnership exist is 
a ‘question of fact” to be determined 
by the circumstances of each case.— 
‘ahmod y. Nelson, 3 So.2d 162. 
-_ 1 § 956 
Conn. In action for an accounting 
for rentals received from land owned 
in common by plaintiff and defendant 
and involved in a partnership enter- 
_ prise conducted by them, where de- 
_ fendant consented to and actively par- 
ipated in inclusion in the accounting 
of all transactions between the parties 
. -with reference to the land, defendant 
could not object to auditor’s report 
on ground that it was a general and 
mplete account of all transactions be- 
tween the parties relating to the land 
and was not limited to issues made 
by pleadings which sought only an 
ounting of the  rents.—Spitz  v. 
20 A.2d 616, 128 Conn, 121. 


§ 962 

f al.App. In order to entitle plain- 
‘tiff to recover from executor of estate 
-plaintiff’s deceased brother, profits 
' enterprises engaged in by plaintiff 
nd brother as partners, which had not 
yeen divided and had been placed in 
name of brother, proof on part of 
plaintiff was required to be clear, satis- 
a factory and convincing.—Nelson v. San 

Francisco Bank, 113 P.2d 258. 
 JIi.App. It was incumbent upon for- 
mer partner to rebut the presumption 
that he had derived benefit from trans- 
om action whereby partnership property 
an was conveyed to his wife, by clear and 
convincing evidence that he had acted 
4 ay in good faith and had not betrayed the 
- eonfidence reposed in him.—Haffenberg 
. Grossberg, 32 N.E.2d 940, 309 Ill. 

pp. 60. i 
La. In suit for an accounting and 
liquidation of a partnership, evidence 
arranted finding that plaintiff was en- 
itled to a certain sum as a_share of 
the profits of partnership.—Joyner v. 

Williams, 200 So. 815, 197 La. 43. 

Wash. In partner’s action for ac- 
counting as to her share of proceeds 
of sale of wayside restaurant, conflict- 
ing evidence sustained findings that 
oral partnership» agreement provided 
that one of the defendants was to put 
up the money for establishment of res- 
aurant to be managed by plaintiff 
and that, after such investment had 
been renaid out of profits, the proper- 
ty should belong one-half to plaintiff 
and one-half to the two defendants, 
and that original investment by de- 
fendant had been repaid from profits, 
d and hence warranted entry of judg- 
EF ment for plaintiff for one-half of pro- 
' eeeds of sale less amount expended by 


S'. defendants for taxes and upkeep.—Ben- 
>; der v. Mills, 111 P.2da 989. 

‘ § 967 
Ti Ga. Where partners make agreement 


s, that their shares will be unequal or 
that one shall pay to or for another 
» partner a certain sum for acquiring a 
cars t stated interest in the partnership as- 
5" sets, such an agreement will be given 
emi? effect in final settlement and accounting 
between the partners. Code, § 75-206. 
fe —Johnson y, Townsend, 15 §.H.2d 790. 
My Mo. Where two partners expelled 
7a) third partner who owned one-third in- 
terest in partnership, the expelled part- 
ner was entitled to receive one-third 
of the net value of the partnership at 
time its property was wrongfully trans- 
ferred to corporation organized by the 
' two partners and one-third of net prof- 
its; earned since such transfer.—-Schnei- 

u. der v. Schneider, 146 S.W.2d 584, 
Where two partners expelled third 


agreement was entered into with the 
knowledge and without the objection 


4 5 ai 


partner and_ transferred _ part: 
property to corporation and entire co 


porate assets at time of incorporation 


eonsisted of partnership property, in 


an accounting to expelled partner ac- 


tion of referee in basing his calcula- 
tions on gross amount of assets shown 
by corporate balance sheet while reduc- 


ing accounts payable from figures 
shown in balance sheet because after 
compilation of balance ‘sheet certain 


of accounts had been paid was improp- 
er where the payment was necessarily 
made either-from cash shown. on asset 
side of balance sheet or from profits 
arising from sale of inventoried mer- 
chandise, the cost of which appeared 
as an asset in the financial statement.— 
Schneider v. Schneider, 146 S.W.2d 584. 

Where partnership business could not 
have been conducted unless building 
was rented and unless insurance policies 
were carried, reasonable charges for 
such items were proper liabilities to be 
considered in determining rights of ex- 
pelled partner, and the fact that such 
items were owed to the remaining part- 
ners was immaterial—Schneider  v. 
Schneider, 146 S.W.2d 584, 

In an accounting to partner expelled 
by two remaining partners, action of 
referee in disallowing advances alleged- 
ly made to business by wife of one of 
the wrongdoers was improper, but if 
money were actually advanced and 
went to increase assets, such. items 
should have been taken into considera- 
tion.—Schneider v. Schneider, 146 S. 
W.2d 584. 


In an accounting to partner expelled 
by two remaining partners, salary 
claim of a remaining partner was prop- 
erly disallowed, since.as one of the 
original wrongdoers and as a partner 
his rights were limited to one-third 
participation in profits——Schneider v. 
Schneider, 146 S.W.2d 584. 

In an accounting to partner expelled 
by two remaining partners, allowance 
of interest to the expelled partner from 
date of conversion of partnership as- 
sets until date of final decree and also 
allowance of one-third of profits made 
during the same period was improper. 
Aira pees v. Schneider, 146 S.W.2d 


§ 995 

Ga. In proceeding for dissolution of 
partnership and accounting where aft- 
er payment of partnership debts by re- 
ceiver no assets remain from which re- 
spective debts and interests of partners 
may be adjusted and paid, it is proper 
that the final decree fix the amount due 
to each partner, and that a personal 
judgment be rendered against those 
indebted.—_Johnson y. Townsend, 15 §, 
BH.2d 790. 


In proceeding for dissolution of part- 
nership and accounting where after 
payment of partnership debts by re- 
ceiver no assets remain from which re- 
spective debts and interests of the 
partners may be adjusted and paid, if 
there is joint liability by two or more 
partners, a joint judgment may be ren- 
dered and the respective liabilities of 
the defendants may be adjudged.— 
Johnson vy. Townsend, 15 S.H.2d 790. 


Mo. In expelled partner’s proceeding 
for an accounting, decree granting to 
claim of expelled partner priority over 
claim of wife of a wrongdoer partner 
for advances was improper where the 
wife was not a party to the proceed- 
ing and had not been given formal no- 
tice of receivership and an opportunity 
to file claim and be heard thereon. 
Schneider v. Schneider, 146 S.W.2a 584. 


S.C. In suit against former member 
of partnership tor accounting, where 
demand sued upon was unliquidated, 
failure to inelude in judgment for 
plaintiff interest from date of dissolu- 
tion of partnership upon amount found 
due plaintiff was not error, where in- 
terest was not sought in complaint 
and prayer contained no demand there- 
bees Code noe § 6736, as amended.— 

arres v. Pappas, 10 S.H.2 
S.C, 512. Been aan) 
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§ 
See Swartz Bros. Ltd. y. 
[1941] 2 Dom.L.R. 735, 


Swartz 


the trial 


A of” 
the dissolution of a 
judge's di TiO} l 
to review by the Supreme Court. de 
1923, §§ 6261, 9319.—Latimer v. Mi 
ford, 1 So.2d 649. “3 ary 

Ga. Where no receiver was appoint- 
ed in proceeding by partner for ac- 
counting receivership and injunction 
against co-partner, statutes providing 
for attorney’s fees where receiver has 


been appointed were without applica-_ 


tion. Code 1938, §§ 55-314, 55-315.— 
Mendenhall v, Stovall, 12 S.H.2d 589, 
191 Ga. 452. yoare 


In partner’s suit for accounting re- — 


ceivership and injunction against 
co-partner who filed verified answer at 
an interlocutory hearing alleging that 
the co-partner owned all the assets 
of business and that partner had no 
interest therein, that the partner was 
guilty of converting to his own use 
property belonging to the partnership, 
and that the suit was prosecuted solely 


for the purpose of enabling partner’s 


counsel to obtain a fee, allowance of 
a fee of $300 to plaintiff’s counsel out 
of assets in custody of court was abuse 
of discretion.—Mendenhall v. 
12 S.W.2d 589, 191 Ga. 452. 
N.Y.App.Div. In action for dissolu- 
tion of partnership and an accounting, 
it was not proper to pay a manage- 
ment fee for certain property nor was 
it proper to pay fee of accountant re- 
tained by plaintiff in the action.—Zajic 
Veen 27 N.Y.S.2d 638, 262 App.Div. 


§ 1009 
D.C.La. Under Louisiana law, a 
partnership which may be received into 
and incorporated in either the ordi- 


nary or commercial partnership, and of — 


which partnership it becomes a modi- 
fication, is a “partnership in com- 


mendam” and a “limited partnership,” 
in commendam and — 


and the partner 
the limited or special partner is a part- 
ner whose status as such is restricted, 
but, in liquidating an insolvent part- 
nership, the only difference between 
such a partner and a general one con- 
sists in former’s immunity from lia- 
bility, as relates to debts of partner- 


ship, beyond sum which he agreed to— 


furnish such partnership when he was 
taken in. 
—Tatum v. Acadian Production Cor- 
poration of Louisiana, 35 F.Supp, 40. 

A “limited partnership” is one where 
the firm consists of one or more gen- 
eral partners and one or several spe- 
cial partners, and in which the lia- 
bility of special partners to bear part- 
nership losses is limited to a definite 
amount, while liability of other mem- 
bers is not so limited.—Tatum y, Acadi- 
an Production Corporation of Louisi- 
ana, 35 F.Supp. 40. 

A ‘limited partnership’ is properly 
based only on existence of a general 
partnership, and its general partners 
have the same rights and incur the 
same liability that members of a gen- 
eral partnership incur, but their duties 
are more burdensome since they are 
deprived of any assistance from limited 
members.—Tatum y, Acadian Produc- 
tion Corporation of Louisiana, 35 
Supp. 

§ 1021 

D.C.La. A “partnership” must con- 
tain general partners, or at least one 
such, and it may be the commercial 
partnership described under Louisiana 
statute, or the ordinary partnership, 
and to such an, existent partnership, 
whether commercial or ordinary, there 
may legally become attached or in- 
corporated a special or limited partner- 
ship, but there ean be no “limited 
partner” unless there actually exists 
a partnership, and no “partnership” 
can exist unless there is at least one 
general partner, Rev.Ciy.Code La. arts. 
2825-2828 —Tatum y. Acadian Produc- 
tion Corporation of Louisiana, 35 F. 
Supp. 40. 

_A “limited partnership” must at all 
times consist of at least one general 
partner to be answerable to the public 
under the law for all obligations of 
partnership and at least one partner 
whose liability is limited to the sum 


Stovall, — 


Rev.Civ.Code La. art. 2840. 


F. 


rib: tea - ie Hage the Sain at its” 


organ zation or to | some” ‘amount pro- 
vided by statute—Tatum v. Acadian 
Production Corporation of Louisiana, 
35 F.Supp. 40. 

1030 


§ 

D.O.N.C. The provisions of South 
Carolina Code requiring» members of 
copartnership to exhibit their names 
at their principal. place of: business and 
_ to file with county clerk of court names 
of partners, and making any person 
violating such provisions guilty of a 
misdemeanor, are intended to apply to 
all partnerships, notwithstanding that 
provisions were placed in chapter of 
Code on limited partnerships. Code 
$.C.1932, §§ 7825, 7827, 7828.—Gardner 
v. Bank of Pinehurst, 35 BH .Supp. 727. 


§ 1032 
- D.C.La. In ease of failure to comply 
with statutes concerning method in 


which limited partnerships must be 
formed and publication of notice of 
limited liability of certain members, re- 
sulting partnership will be a “general 
partnership’’.—Tatum vy, Acadian Pro- 
duction Corporation of Louisiana, 35 
F.Supp. 


§ 1046 

D.C.La. A “limited partnership” is 
properly based only on existence of a 
general partnership, and its general 
partners have the same rights and in- 
eur the same liability that members of 
a general partnership incur, but their 
duties are more burdensome since they 
are deprived of any assistance from 
limited members.—latum v. Acadian 
Production Corporation of oulbayp. 
35 F.Supp. 40. j 

§ 1049. 

N. Y.Sup. Under agreement between 
members of partnership whereby gen- 
eral partner agreed to contribute to 
partnership the use of his membership 
in a stock exchange and providing that 
membership should be general part- 
ner’s sole property but that such part- 
ner agreed that subject to rules of 
stock exchange proceeds of member- 
ship should be deemed asset of part- 
nership so far as necessary for protec- 
tion of partnership’s creditors, general 
partner contributed to partnership the 
use of membership for'a limited pur- 
pose and membership became a ‘‘part- 

“nership asset,” subject to payment of 
partnershi debts, for purpose specified 
in agreement, but membership did not 
become subject to repayment of a lim- 
ited partner’s capital contribution.— 
Chalmers v. Weed, 25 N.Y.S.2d: 195, 
175 Mise. 740. 

Where: limited partner who had nade 
an original contribution to partnership 
capital was allegedly induced to make 
additional contributions in reliance up- 
on general partner’s oral representa- 
tions that limited partner had the 
security of general partner’s seat on a 


stock exchange, and additional contri- 
butions were repaid, and oral repre- 
sentations had been made to induce 


such contributions, general partner was 
not “estopped” from asserting as 
against limited partner that seat was 
not security for repayment of limit- 
ed partner’s original contribution, 
Chalmers v. Weed, 25 N.Y.S.2d 195, 175 
Mise. 740. 

Where agreement between members 
of partnership was made after limited 
partner’s additional capital contribu- 
tions to partnership had been paid, 
and agreement provided for repayment 
of limited partner’s original capital 
contributions, and did not show* that 
limited partner entered into agreement 
as a retiring partner within partner- 


ship law, limited partner was not a 
“creditor’ of partnership within a 
prior agreement between partners 


which made proceeds of panera part- 
ner’s membership in stock exchange a 
partnership asset so far as necessary 
for protection of' partnership’s credi- 
tors, and limited partner was not en- 
titled to receive amount of original 
eapital contributions as, an ordinary 
ereditor within statute. Partnership 


Law, § 73.—Chalmers v. Weed, 25 N.Y. 
$.2d 195, 175 Mise. 740. 
§ 1063 

D.C.La. Under Louisiana law, a 


partnership which may be received into 


ae 
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* Cations: sigs) a 


and incorporated in either athe ordinary 
or commercial partnership, and_ of 
which partnership it becomes a modifi- 
S “partnership in com- 
mendam” and a “limited partnership,” 
and the partner in commendam and the 


‘limited or special partner, is a partner 


whose status as such is restricted, but, 
in liquidating an insolvent partnership, 


the only difference between such a 
partner and a general one consists in 
eee s immunity from liability, 


relates to debts of partnership, be- 
yond sum which he agreed to furnish 
such partnership when he was taken in. 
Rey.Civ.Code La. art. 2840.—Tatum y. 
Acadian Production Corporation of 
Louisiana, 35 F.Supp. 40. 

A “partner in commendam” is a 
“Special partner’ and a “limited part- 
ner’, and is not individually liable 
under Louisiana law to partnership 
ereditors directly, under ordinary cir- 
cumstances, and the partner in com- 
mendam is bound to pay no sum be- 
yond that which he agreed to furnish 
partnership, and, if he has actually 
furnished that amount and it was lost 
in partnership business, he is exon- 
erated from any further payment, and, 
if he has provided but a part of the 
agreed sum, he is liable for nothing 
put the unpaid remainder, Rey.Ciy. 
Code La. arts. 2840, 2842.—Tatum v. 
Acadian Production Corporation of 
Louisiana, 35 F.Supp. 40. 


PARTY WALLS 


§ 

Pa.Com.Pl. The ordinance of the 
city of York, Pa., relating to partition 
or dividing walls between dwelling 
houses does not apply to a building 
consisting merely of a roof and posts 
for its support without side walls.— 
Bream y. City of aoe 54 York 189. 


N.Y.Sup. In absence of agreement or 
general custom to that effect, a co- 
proprietor of party wall in tearing 
down a building need not protect a 
party wall by covering exposed por- 
tions to prevent rain going through it, 
and he has no duty to protect exposed 
party wall by a permanent covering of 
some suitable, material.—D’Onofrio_ vy. 
Central Say. Bank in City of New 
York, 28. N.Y.S8.2d 331, 176, Mise. 709. 

Where coproprietor of party wall 
tore down building supported by party 
wall, coproprietor was not required to 
alter party wall or to make it water- 
proof for remaining ‘proprietor’s con- 
venience.—D’Onofrio v. Central Sav. 
Bank in City of New York, 28 N.Y.S8.2d 
Son, 176 Misc. 709: 

A coproprietor of a party wall is 
liable for any injury to remaining 
proprietor resulting from acts in con- 
nection with demolition of building, 
but he is not liable for any incidental 
damage which may result from demoli- 
tion of building supported by the party 
wall, where the demolition work is 
properly performed, since damage is 
“damnum absque injuria.’”—D’Onofrio 
v. Central Sav. Bank in City of New 
York, 28 N.Y.S.2d 331,176 Misc, 709. 

Where coproprietor of party wall 
demolished tenement house leaving par- 
ty wall exposed to elements, remaining 
proprietor could not recover for ex- 
posing party wall to elements.—D’Ono- 
frio vy. Central Sav. Bank in City of 


Nee York, 28 N.Y.S.:2d 331, 176 Misc. 
‘ § 29 
N.Y.Sup. A coproprietor of party 


wall acquired only an easement of sup- 
port for his building.—D’Onofrio v. 
Central Sav. Bank in City of New York, 
28 N.Y.8.2d 331, eu Mise. 709. 
N.Y.App.Div. A complaint alleging 
that plaintiff’s assignor and defendant 
owned adjoining buildings, and _ be- 
tween which there was a party wall 
and that the work of demolishing de- 
fendant’s building was negligently per- 
formed, and that solely by reason of 
defendant’s negligent acts and without 
any fault of plaintiff’s assignor, the 
party wall settled and cracked and 
front and rear walls of building be- 
longing to plaintiff's assignor cracked 
and separated, was insufficient to state 


§ 2 
cause of “adtion, for. gare to allege 
the specific acts’ which were negligent- _ 
ly done.—Greenwich Sav. Bank y. 105 
Hast 24th Street Corp eon, 27 N.Y.S.. 
2d 300, 262 App. Dive eae ‘ 


Cal.App. Where ey wall was by BS 
agreement ‘erected so that it rested 
equally upon land of adjoining owners 
and builder agreed that adjoining own- — 2. 
ers should have right to use the wall — ef 
on payment of certain sum, right =e :, 
enjoin use of wall until payment 4 
made as agreed to, if such right "e 
isted, was waived by the builder who 
permitted the adjoining owners to use a 
the wall before payment was made for ~ 
a period of approximately three years ~ 
before bringing action.—Scott y. TADRS 


a 


man, 104 P.2d 715, Pea 
§ i105 . 

D.C.D.C. In action for one-half the se 
cost of constructing a party wall, eyicn te 
dence sustained finding that wall ig 
which was constructed by the plaintiff — * 
on dividing line between his property ia 


trustees was suitable for use as a par- — 


and that which defendants held as vie 
ER aval eeu Peay v. Welch, 34 F.Supp. oe 


Bvidenece that plaintiff constructed 
substantial wall on dividing line be 
tween his property and that which de- 
fendants held as trustees, with knowl 
edge of one of the defendants, that the 
wall was authorized by permit of 
building inspector who approved the 
work done, and that the defendants — 
made use of the wall, sustained finding 
that wall was a “party wall,” for one 
half of the cost of which defendants, 
as trustees, were required to pay.— 
Krupsaw v. Welch, 34 F.Supp. 396. 

In action for one-half the cost of 
constructing a party wall, which was. 
constructed by | plaintiff on dividing 
line between his property ‘and that — 
which defendants held as trustees, evi-. 
dence failed to establish inacaearaes i 
liability on the part of the D3. %, 
Krupsaw v. Welch, 34 F.Supp. 396. _ 


PATENTS 


§ 2 ny 

C.C.A.N.Y. Evidence warranted con- 
clusion that a contract whereby plain- 
tiff agreed to disclose to defendant, a 
corporation, plaintiff's alleged secret 
process for improving qualities in spark — 
plug porcelains to be manufactured by 
defendant and to grant defendant an 
exclusive license under any patents 
which might be issued covering proc- 
ess in return for defendant’s agree- — 
ment to pay plaintiff a royalty on 
manufactured porcelains was cancelled | 
by letter of defendant’s president in 
accordance with provisions of contract. 
—Kraus v. General Motors Corporation, _ 
120° F.2d. 109. irae 

Where cancellation clause gave de- — 
fendant a right of cancellation without © 
limitation at any time within one year — 
from date of contract, and a further 
absolute right to cancel at any time | - 
after one year, from the date upon 
giving plaintiff six mouths’ notice in a 
writing, and clause also permitted 
cancellation by defendant “forthwith” | 
upon happening of any of four speci- 
fied events, including plaintiff’s failure 
to secure and. preserve patent protec- 
tion for a process which  plaintif€ 
agreed to disclose to defendant, irre- 
spective of prior requirement of six 
months’ notice, the clause could not 
be construed as permitting cancella- 
tion only upon plaintiff’s failure to 
secure and preserve patent protection, 
or upon happening of one of the three 
other contingencies mentioned therein. 
—Kraus v. General Motors Corporation, 
120, F.2d 109. 

A cancellation clause in a contract 
whereby plaintiff agreed to disclose a 
secret process to defendant and to give 
defendant an exclusive license under 
patents covering prucess was not am- 
biguous so as to require that meaning 
thereof be left to jury in action to 
recover royalties due under contract.— 
Kraus y. General Motors Corporation, 
120 BK.2d 109. 

In acticn for royalties due under @ 
contract. whereby plaintiff agreed to 
disclose a secret process to defendant 


wero he S 


-_ eefise under any patents which might 
be issued covering process, fact that 
‘defendant had brought an action, which 
had been abandoned, for cancellation of 
contract in a state court approximate- 
* ly 18 years before commencement of 
action for royalties was not for jury’s 
% consideration on question whether con- 
tract had been cancelled on 2 
date by defendant’s president, prior 
to commencement of state court action, 
and abandonment of such action was 
not evidence that defendant had given 
‘ D ‘its claim that contract had been 
aneelled under provisions thereof by 
president.—Kraus_ vy. General Motors 

Corporation, 120 F.2d 109. | 
In action for royalties claimed under 
We koontract where plaintiff also sought 
damages for nonuse of secret process 
and for alleged fraud in that defendant 
manufactured and sold spark plugs 
i and concealed 


agreement therein to disclose a com- 
mercially usable process, and that de- 
fendant had cancelled contract accord- 
1g to its terms.—Kraus v. General Mo- 
rs Corporation, 120 I'.2d 109. : 
_ Byidence did not sustain contention 
hat defendant’s use of bentonite in 
stencil paint entitled plaintiff to royal- 
3a ies under a contract whereby plaintiff 
agreed to disclose to defendant plain- 
ut ff’s alleged secret process for improv- 
ing qualities in spark plug porcelains 
to be manufactured by defendant, and 
to grant defendant an exclusive license 
under any patents which might be is- 
sued covering process, and to furnish 
bentonite for manufacture of spark 
lugs by defendant.—Kraus vy. General 
Motors Corporation, 120 F.2d 109. 
‘D.O.N.Y. Writings expressly grant- 
g a right to use attachment, and 
onferring by implication a right to use 
patented method of cutting furs, cre- 
__ ated_a valid “license’’, even though en- 
tered into prior to filing of applica- 
_ tion for letters patent—Fur Grooving 
& Shearing Co. v. Turano, 39 F.Supp. 
877. 
' D.C.Ohio. The dialectics of technical 
patent law can not place the subject 
' of invention beyond the pale of gen- 
eral equity jurisdiction.—Liquid Car- 
Honiec Corporation v. Goodyear Tire & 
“Rubber Co., 38 F.Supp. 520. 

Letters patent are invalid if obtained 
on false oath by one not the inventor, 
and any assignment of them to a 
would-be purchaser would be futile 

and void, but that would not preclude 
a eourt from determining the owner- 
ship of invention and the franchise to 
which the inventor is entitled.—Liquid 
Carbonic Corporation vy. Goodyear Tire 
& Rubber Co., 38 F.Supp. 520. 
An undisclosed invention does not 
- need a patent to protect it from dis- 
elosure by breach of trust.—Liquid 
Carbonic Corporation v. Goodyear Tire 
_& Rubber Co., 38 F.Supp. 520. 

' Ala. Until application for patent is 
- denied, inventor can sell or assign his 
inchoate rights or license their ex- 
clusive use or sale effective when pat- 
ent is granted to the same extent that 
this may be done after patent is grant- 
ed.—Sherrill v. Alabama Appliance Co., 
WOK SOs. 


Mass. In construing royalty contract 
providing that defendant should be 
under no further liability except to ac- 
eount for and pay royalties to plain- 
tiff due and owing at time of termina- 
tion of contract, if agreement was de- 
elared null and void because of breach 
of any of its provisions, the word “de- 
elared” could not be disregarded.—Mur- 
ray v. Edes Mfg. Co., 35 N.H.2d 203. 
309 Mass. 395. 

Where contract required defendant to 
pay plaintiff as an advance against 
royalties $1,500 on first day of Janu- 
ary and on first day of July in each 
ealendar year during life of contract 
but gave defendant right to terminate 
contract on 30 days’ written notice to 
plaintiff and defendant’s notice of ter- 
mination was received by plaintiff on 


and to give defendant an exclusive li- 


a certain. 


pay the advance against royalties on 
July 1, 1938, did not render the con-— 
tract null and void but constituted a 
breach of contract by defendant for 
which the plaintiff was entitled to re- 
cover.—Murray v. Edes Mfg. Co., 35 N. 
H.2d 203, 309 Mass. 395. 

N.Y.App.Diy. Contracts based on 
aud leasing secret formula were void 
for want of consideration if the 
formula infringed patented formula 
and process.—Manning vy. Silloway, 24 
N.Y.S.2d 808,5=261 App.Div. 99. 

In action by owners of secret proc- 
ess for. amount allegedly due under 
royalty contract, whether secret proc- 
ess infringed patented process could 
be determined as an incident to ques- 
tion of whether contract was valid— 
Manning y. Silloway, 24 N.Y.8.2d 808, 
261 App.Div. 99. ‘ 

In action by owners of secret proc- 
ess for amount allegedly due under 
royalty contract, whether the _ secret 
process infringed patented process was 
a “question of fact’.—Manning v. Sil- 
Jew ey, 24 N.Y.S.2d 808, 261 App.Div. 


Where cornstarch in combination 
with alcohol, glycerine and water per- 
formed substantially the same func- 
tion ag talcum powder in patented 
formula for treating paper with com- 
bination of alcohol, glycerine, water 
and taleum powder, in substantially 
the same way and obtained the same 
results, the cornstarch and talcum 
powder were “equivalents”, and the 
cornstarch formula infringed the pat- 
ented formula.—Manning v. Silloway, 
24 N.Y.S.2d 808, 261 App-.Diyv. 99. 


The owners of secret process for 


treating paper with combination of 
alcohol, glycerine, water and corn- 
starch, in order to render the paper 


clethlike, were not entitled to use the 
process without consent of the owner 
of patented process which achieved 
the same result with combination of 
aleohol, glycerine, water and talcum 
powder, even if the secret process 
were regarded as an improvement of 
the patented process.—Manning vy. Sil- 
pga 24 N.Y.S.2d 808, 261 App.Div. 


The owners of alleged secret process 
for treating paper to render the paper 
clothlike impliedly agreed that the 
process could be used immediately 
and impliedly warranted that lessees 
would have the right to use what they 
purchased, and where the process in- 
fringed patented process, contracts 
based on and leasing the secret proc- 
ess were void.—Manning y. Silloway, 24 
N.Y.S.2d 808, 261 App.Div. 99. 


Va. Where contract for payment 
of royalty on products manufactured 
by licensee under licensor’s secret for- 
mulae provided for cancellation of con- 
tract for breach of the other party 
on the giving of notice, licensor’s fail 
ure to give notice after nonpayment 
of royalties was an “election” to keep 
eontract in effect, and licensor did not 
waive right to royalties, but retained 
right to sue on contract for royalties, 
the terms “waiver” and ‘election’? not 
being sSynonymous.—American Chloro- 
phyll v. Sehertz, 11 S.E.2d 625. 

A licensor under contract for pay- 
ment of royalty on products manu- 
factured by licensee under licengsor’s 
secret formulae, could not excuse his 
default in disclosing formulae. in 
scientific treatise, by reason of li- 
vensee’s prior default in payment of 


royalties, but must answer in dam- 
ages for such breach, where licensor 
7d not give notice for cancellation 


of contract because of licensee’s de- 
fault as provided in contract.—Ameri- 
ane Chlorophyll v. Schertz, 11 S.@.2d 
A contract for payment of royalty on 
products manufactured by licensee un- 
der licensor’s secret formulae con- 
templated that licensor would deliver 
secret formulae. to licensee and would 
refrain from delivering formulae to 
anyone else.—American Chlorophyll v. 
Schertz, 11 S.H.2d 625. 

A contract by which licensor agreed 
to deliver secret formulae to licensee 


rh? ie 


June 18, 1938, failure of defendant to an 


and hence licensor’s breach ; 
closing formulae in scientific treatise 
did not preclude licensor’s recovery 


—American 
S.E.2d 625. 
A licensee continuing to manufac- 
ture under license must pay agreed 
royalties until licensee renounces li- 
cense and gives notice that licensee 
will no longer operate thereunder.— 
American Chlorophyll y. Schertz, 11 S. 
E.2d 625. 


Chlorophyll v. Schertz, 11 


§3 

D.C.N.Y. A party seeking a right 
under the patent statutes may avail 
himself of all their provisions, and the - 
courts may not deny him the benefit 
of a single one.—News Projection Cor- 
poration vy. Western Union Tel. Co., 
Seay et ot 

ee The King v. Bradle 1941] 2 
Dom.L.R. 737. Pal : 
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§ 

C.C.A.Mass. Every use of a patent as 
a means of obtaining a limited mono- 
poly of unpatented material is prohibit- 
ed. and this rule applies whether the © 
patent be for a machine, a product, or 
a_process.—B. B. Chemical Co. vy. Ellis, 
117 F.2d 829, affirming 32 F.Supp 690, 

C.C.A.Mich. ‘Patent’ right and 
“copyright” rest upon the view that 
results of the original labor of the 
inventor and author ought, as a matter 
of justice and of public policy, to be 
secured against piracy, while as _ re- 
gards the proprietor of a trade-mark, 
question of originality does not arise 
so long as the mark is sufficiently dis- 
tinective really to identify his goods 
and for purpose of registration to sat- 
isfy the trade-mark act. Trade-Mark 
Act of 1905, 15 U.S.C.A. § 81 et seq.— 
Mishawaka Rubber & Woolen Mfg. Co. 
v. S. S. Kresge Co., 119 F.2d 316. 

C.C.A.Mich. A “patent” or’ “eopy- 
right” exists the instant that either is 
issued or entered, and patentee or au- 
thor, without use, remains the real or 
true owner of the grant until it is 
dedicated to public use by abandon- 
ment or by operation of law, but the 
registry of a trade-mark does not ipso 
ea Se ste Naeieoeh Rea Rub- 

r oolen OWN e Sa se 
Co. {149 F2a 316. ' Hi 
_ €.C.A.Mo. The patent law was not 
intended as a dam to divert natural 
changes and evolutionary progress in 
the arts into the laterals of monopoly 
since the general skill and judgment 
of the crafts belong to society’ as a 
whole afid invention is separable from 
the social stream only because it pos- 
sesses a different specific gravity than 
re eas sri hipaa err NER cE Seat. 

a o. v. Firestone Tire & 
€o., 118 F.2d 600. BURR es 

C.C.A.N.J. The owner of .a patent 
for process may not secure a partial 
monopoly on the unpatented material 
employed in_it.—Barber Asphalt Cor- 
poration v. La Fera Greeco Contract- 
ing Co., 116 F.2d 211, reversing 30 F. 
Supp. 495. : 

C.C.A.Wis. Where patent on a steam- 
electric iron had expired, the monopoly 
ceased, and any member of the public 
had a right to manufacture and sell not 
only the product covered by the patent, 
but the product under the name by 
which it was described in the patent. 
—Steem-Hlectric Corporation y. Herz- 
feld-Phillipson Co., 118 F.2d 122, af- 
firming 29 F.Supp. 1011. ! 

D.C.Conn. The protection of a pat- 
ent. is extended only to the discoverer 
of the alleged new and useful device, 
U.S.C.A.Const. art. 1, § 8, cl. 8.—BHlec- 
tric Plug vy. Vybro Corporation, 36 F. 
Supp. 676. 

D.C.Md. The object of the patent 
laws is to reward those who make some 
substantial discovery or invention 
which adds to sum total of knowledge 
and makes a step in the development 
of a given art, and is not to grant a 
monopoly for every trivial device, or 
for every shade or shadow of an idea 
which would naturally occur to any 


of royalties accruing prior to breach, | 


ii 


eS : : 
courage rather than stimulate inven- 


New York Paper Co., 39 F.Supp. 127. 
D.C.N.Y. One charged with contribu- 
tory infringement in the sale of unpat- 
ented material which is sold with the 
knowledge that it is to be used in prac- 
ticing the invention cannot be enjoined, 
since the control of the supply of un- 
patented material is beyond the scope 
of the patentee’s monopoly.—Dewey & 
Almy Chemical Co. v. Mimex Co., 37 F. 
Supp, 36.1. 

D.C.Ohio. The word ‘patent’? gener- 
ally covers two concepts, invention and 
the certificate of ownership of the fran- 
chise granted by law to the inventor. 
“—Liquid Carbonic Corporation vy. Good- 


year Tire & Rubber Co., 38 F.Supp. 
520. 
D.C.Or. The interests of the public 


are always involved in a patent case, 
and the public must be protected from 
unjust monopoly.—Veaux vy. Southern 
Oregon Sales, 338 F.Supp. 605. 

D.C.Tex. Machines may be patented, 
but the patentees may depart from 
their machines.—Godfrey L. Cabot, 
Inc., v. J. M. Huber Corporation, 35 
F.Supp. 373. 

Ct.Cl. Whether inventor knew of the 
utility of his hydroplane boats as parts 
cf a hydroaeroplane at all was im- 
material on question whether a hydro- 
aeroplane was a hydroplane boat with- 
in inventions specified in claims of pat- 
ents, since inventor was entitled to all 
the uses of his invention.—Fauber v. 
U. S., 37 F.Supp. 415. 

Ala. The purpose of patent is to 
give patentee a monopoly as reward 
for his genius in creating something 
new.—Sherrill y. Alabama Appliance 
Conel97 So. 1. 

§ 11 


C.C.A.Cal. Where examination of 
patent for method of retreading worn 
tire casings and claims thereof dis- 
elosed that the resulting tension of road 
surface of tire was a by-product of 
method devised to make the re-treading 
less expensive and laborious, the failure 
to mention the peculiar nature of the 
product in the claims or to devote the 
process of the patent primarily to the 
production of tension in the road sur- 
face of the tire did not preclude pat- 
entee from benefit of his discovery.— 
Goodman y. Paul EH. Hawkinson Co., 
120 F.2d 167, modifying Paul H. Hawk- 
inson Co. y. Goodman, 32 F.Supp. 732. 

If patented method is a revolution- 
ary invention resulting in great utility 
and suecess, the patentee is entitled 
to the benefit of his invention even 
though he failed to fully recognize 
its significance at the time patent was 
procured.—Goodman y. Paul E. Hawk- 
jnson Co., 120 F.2d 167, modifying 
Paul BH. Hawkinson Co. v. Goodman, 
32 F.Supp. 732. 

In determining validity of patent, the 
fact that prior patentee did not ap- 
preciate the advantageous results of his 
method did not affect the question of 
prior invention.—Goodman y. Paul Bf. 
Hawkinson Co., 120 F.2d 167, modify- 
ing Paul HB. Hawkinson Co. y. Good- 
man, 32 F.Supp. 732. 

C.C.A.Mich. The fact that a new sub- 
ject is reproduced does not establish 
validity of process patent unless meth- 
od of reproduction is new.—Oxford 
Varnish Corporation v. General Motors 
Corporation, 120 F.2d 44, affirming 23 
F.Supp. 562. 

A combination of old elements does 
not secure a patentable ‘“‘process” be- 
cause it produces a refined or improved 
result unless new result is attained in 
new way.—Oxford Varnish Corporation 
v. General Motors Corporation, 120 F 
9a 44, affirming 23 F.Supp. 562. — 

C.C.A.Puerto Rico. The application 
of an old process to a new and Closely 
analogous subject matter, plainly in- 
dicated by the prior art as an appro- 
priate subject of the process, is not 
“invention.”—Dorr Co. y. Yabucoa Sug- 
ar’ Con 119°H2d 521. _ ait 

D.C.Pa. The scientific | principle 
which underlies a process is not the 
invention, and it need not be disclosed 


Jeges would tend to dis- 


tion.—Connecticut Paper Products. v.. 
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or even understood by the inventor of 


the process.—Shimadzu v. JDlectric 
Storage Battery Co., 35 F.Supp. 745. 


The “process” consists of the series — 


of acts one performs in order to get 


a desired result, and combining these 


steps constitutes the ‘“invention’’.— 


Shimadzu yv. Hlectric Storage Battery, 


Co., 35 BE.Supp. 745. 


In determining whether process for 


producing lead powder used in making 
storage battery plates was patentable, 
question wag whether process, with 
such development of practice as ordi- 
nary operating skill would normally 
add to it, would produce the kind of 
powder demanded by the industry in 
sufficient quantities to make the proc- 
ess commercially useful.—Shimadzu v. 
Hlectric Storage Battery Co., 35 
Supp. 745. 

_ Cust. & Pat.App. The use in an ul- 
timate product, such as ice cream, of 
a mixture or ingredient not itself pat- 
entable might involve patentable “in- 
vention” if it were shown that some 
new and unexpected result was_at- 
tained—In re Pargons’ Application, 
115 F.2d 928. ‘ 

Cust, & Pat.App. Certain claims of 
applicant for patent for an alleged in- 
vention relating to aqueous treatment 
liquids for use particularly in the tex- 
tile and leather industries was prop- 
erly rejected as not involving inven- 
tion.—In re Bertsch, 115 F.2d 934. 

Cust. & Pat.App. Mere fact that pat- 
ent applicant mixed esters with liquid 
milk and then dried the mixture in- 
stead of mixing the esters with dried 
milk, in making dried milk product, did 
not involve ‘‘invention’.—In re Parsons, 
116. F.2d 524. 

Cust. & Pat.App. In determining 
patentability of method claims, appli- 
cant’s concept, not appearing in refer- 
ences, of improved result obtainable 
by use of his method, should be con; 
sidered in connection with steps pro- 
vided for carrying out that concept.— 
In re Herchenrider, 117 F.2d 261. 

Method and apparatus claims of ap- 
plication for patent for alleged inven- 
tion relating to method of grinding or 
polishing metal strips by contact with 
an abrasive strip moving continuously 
at a substantially lower-rate of speed 
than rate at which metal strip was 
moved, and to apparatus for carrying 
out the method, were patentable over 
reference not providing for continuous 
movement of abrasive strip, but show- 
ing an escapement mechanism giving 
intermittent movement.—In re Herchen- 
rider, 117 F.2d 261. 

Cust. & Pat.App. That road pavers 
covered by applicant’s patents might 
ride on rails when supplied with 
flanged wheels, in which event the 
process of applicant’s method claims in- 
volved in application for patent re- 
specting a method of road paving would 
not be carried out, did not entitle ap- 
plicant to a patent covering method 
claims, where pavers defined in patents 
could be used without rails.i—In re 
Abernathy, 118 F.2d 358. 

Process claims which claim merely 
the function of a machine are not al- 
lowable.—In re Abernathy, 118 F.2d 
358. 


Cust. & Pat.App. Claims of applica- 
tion for patent for improvements in 
mold cement products and method of 
and apparatus for manufacturing the 
same, were properly rejected, where 
article was not inventive over articles 
referred to in the prior art, and claims 
recited method of production.—In re 
Moeller, 117 F.2d 565. 

Cust. & Pat.App. Where 
claims of application for 
unpatentable, method claims merely 
setting out use of claimed product 
are also unpatentable——In re Lincoln, 
119 F.2d 433. 

Cust. & Pat.App. Where the only 
difference between disclosure of appli- 
eant seeking patent for certain alleged 
new and useful improvements in a 
method for reclaiming cement-cut drill- 
ing mud and that of reference was that 
the applicant had discovered an addi- 
tional result in the use of the same 
added materials with drilling mud, 


product 
patent are 
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such discovery could not lend patent- — 
ability to claims of application.—In re — 
Jones, 120 F.2d 1019. : f 
App.D.C. Certain apparatus and 
process claims of an application for a 
patent relating to the recording of 
sound on films used in the making =~ 
disclosed 


new alloy or an old alloy with new a s 


or substantially enhanced qualities of a 
utility —Chemical Foundation y. Beth- 
lehem Steel) Co), 22NiY S20) 4791209) 
12 : f 

Cust. & Pat.App. A process does not 
become patentable merely because it is 
applied to a different object or materi 
al—In re Fischer, 113 F.2d 492. _ a 
Certain apparatus and method claims e 
of application for patent relating to . 
compacting apparatus and method for — 
production of sheets or mats of fibrous 
material of elongate form, such as 2 
straw, were properly rejected as unpat- 
entable for want of inyention—In re 
Fischer, 113 F.2d 492. + es . 
§ 13 Mesie 

Cust. & Pat.App. The superiority of 
applicant’s method of producing a_ 
hardened inner layer in a cylinder, over 
flame-heat method disclosed in refer- — 
ence, would not reveal error im re- 
jection of product claims, since court ~ 
was concerned only with the product, 
not with the apparatus or method by 
which that product was produced.—_In 
re Somes, 120 F.2d 342. en 


Where a hardened inner layer could 
be produced in a cylinder by use of 
flame-heat method disclosed in refer- 
ence, and difference in product ané 
article defined in appealed claims was 
one of degree only, the article defined ~ 
in the appealed claims did not invyolye | 
Seve Eee re Somes, 120 F.2d. 


App.D.C. Product claims of an ap- 
plication for patent relating to coated | 
abrasive articles of the nature of sand- 
paper were properly rejected as fail- 
ing to disclose invention.—Carborun- 
dum Co. y. Coe, 122 F.2d 36, affirming 
389 F.Supp. 613. 


16 
D.C.Mich. A patentee did not have 
a new process for making an alloy for 
use for wire drawing dies and as a tip 
for metal cutting tools merely because 
he used different metal powders than 
the prior art.—General Hlectric Co. vy. | 
Willey’s Carbide Tool Co., 33 F.Supp. | 
969. ; 
17 bag 
C.C.A.Ill. The validity of an ap- 
paratus patent is not to be determined 
merely by character of process which 
it is capable of performing, or by 
products resulting therefrom.—Johns- | 
Manville Corporation v. Ludowici-Cela- 
doneCo., LL 2d 199: 


©.C.A.Tenn. Where used with refer- 
ence to the exact point of novelty, 
“means” or “mechanism” may expose a 
patent claim to attack on ground that 
it: is ‘functional,’ but where used 
with reference to the make-up of the 
field in which the real invention finds 
its usefulness or with reference to the 
connecting parts which permit the sa- 
lient novelty of the invention to accom- 
plish its function, these words are only 
a convenient formula of the broadest 
equivalency of which the real invention 
permits.—Goodwin y. Carloss Co., 116 
HW.2d 644. 

D.C.Or. “Function” is not patent- 
able, but function shows the explana- 
tion of the form, the result, the means 
of obtaining the result, and the opera- 
tion and co-operation of the elements 
to produce the result——Myers v. Beall 
Pipe & Tank Corporation, 36 H.Supp. 
152% 

See Langlois v. Roy [1941] 3 Dom.L, 
R. 20. 


i § 19 
Pat. ABI 
lated. cork disclosed ee one pat- 
ee for granulated slag diuclowed by 
er patentee in insulating material 

thout patentable significance.— 
re. Britton, 115 F.2d 249.. 
m order for given proportions in a 
osition to be “critical” as com-— 
ith proportions used in a com- 
position constituting prior art, so as 
to have patentable significance, they» 
t produce a difference in kind rath- 
ae degree.—In re Britton, 115 F.. 
here application for patent on in- 
alae material stated that applicant 
mo desire to limit himself to spe- 
‘cific’ proportions, since modifications 
ight be made without departing from 
ential features of invention, the pro- 
‘tions set forth in the claims were 
UR a “critical” and were without pat- 
eit & e bal ee .—In re Britton, 115 


Cust. & Pat.App. Claims 28 and 29 
pplication for patent on inyen- 
a tion relating toa lubricating ecomposi- 

ion prepared by adding halogenated 
i ulkylated cyclic ketones, including 
- halogenated alkylated aromatic ketones, 

wi improperly rejected on ground, 
alkylation of halogenated cyclic 
tones for purpose of puercmel their 
lubility in mineral oils was vious 
) one skilled in the art, ana claims 
ave been granted on ground 
t the lubricating composition defined 

the claims involved juxentlon: —In 
. Prutton, 121 reap 524 

; O 


f carried by a motor vehicle, 
used for transporting material in 
from one place-to another were 
and substantial contributions to 
- art and resulted in a valuable, 
ieal machine which the art had 
years been unable to develop, and 
refore such contributions rose to 
dignity of “invention. 7 uanebert Y. 
pane ster eae 34 F.Supp. 610. 
: § 21 
NG oe ‘design patent cannot be 
used to monopolize functional features 
ich cannot be protected by a me- 
i nical ‘p ani —Rowley v. Tresenberg, 
3 F.Supp, 


»§ 26 
.C.A.Ill, A device to be patentable 
must not only be new and useful but 
ust involve the exercise of inventive 
‘aculty.—Schreyer ae pane Motocoil 


poration, 118 F , 
' C.C.A.111, The. feat determinative of 
‘sy “patentability of, alleged invention is 
Pay the presence and character of novelty 
and utility—Sutherland Paper Co. v. 
4a Carton Corporation, 118 F.2d 
re 
C.C.A.N.Y. To constitute an “inven- 
ion,” there must be not merely some- 
thing new but something out of the 
ordinary.—Knaust Bros. vy. Goldschlag, 
‘ tae, F.2d 1022, affirming 28 F.Supp. 
{ 
©.C.A.Ohio. The statutory 
ments of novelty and originality must 
be interpreted in light of principle 
that design of patent laws is to re- 
ward persons making substantial dis- 
covery or invention adding to knowl- 
edge and advancing useful arts, and 
is not to grant.a monopoly for a trifi- 
ing device or shadow of an idea which 
would naturally and spontaneously oc- 
cur to any skilled mechanie or operator 
in the ordinary progress of manutfac- 
tures.. 35 U.S.C.A. § 73.—Western Auto 
Supply Covi American- National Co., 
eet 4 wad: TL. = 
ie C.C.A.Pa. One of ‘the requisites of 
patentability is that the alleged inven- 
tion be novel.—Etten v. Kauffman, 121 
oe ¥.2d 137, affirming 32 F.Supp. 186. 
7 D.C.Md. There is neither ‘inven- 
tion’? nor “novelty” in merely placing 
metal reinforcement in concrete at 
soe places at which strains come, and ‘in- 
~*~ © ‘vention” in reinforcement is to be 
os ' found only ijn discovering a new prin- 
P ciple or in employing new means em- 
bodying the old principle, and hence 
gne striving to find a new principle or 


. 


require- - 


e 
art price a iniething more than 


care for tensile strains at places where 


they are known to come.—Young vV. 
John McShain,, Inc., 39 F.Supp. 521. 
~_D.C.Mass. 
be “novelty” so as to sustain a pat- — 
ent,. the thing must not. have been 
known to es Oe one before, ‘mere novel- 
ty of form bei ng insufficient.—Seaver 
vag Filene’s ons Co., 37 H.Supp. 

D.C.N.Y. _Mere novelty and utility is 
not “invention” and-cannot be a_ sub- 
stitute  therefor—Winsted Hardware 
Mfg. Co. v. Samson-United Corporation, 
37. F.Supp. 1002. 

See United Drug Co. Ltd. v. Beck 
(1941] 1 Dom.L.R. 99; Northern Elec- 
trie Cor vs Brown's Theatres Ltd. 
[1941] 2 Dom.L.R. 105; Langlois v. 
Roy [1941] 3 Deere 20. 


See Sommerville Paper Boxes Ltd. v. 
Cormier [1941] 1 Dom.L.R. a ‘ 


$32: 

C.C.A.11l. A process’ cannot be “an- 
ticipated” by showing a prior art ap- 
paratus which could have been used for 
the process, 
teach that process.—Karl Kiefer Mach. 
Co. v. U. 8. Bottlers Machinery Co., 114 
F.2d 169. 


§ 33 

U.S.Mich. Where automatic amplifi- 

cation control was old in the art when. 
inventor made his alleged invention of 
a circuit designed automatically to 
control the amplitude of amplified sig- 
nal voltage in modulated carrier-cur- 
rent signalling systems, the invention, 
if any, was required to consist of the 
conception of improved means for ob- 
taining such control.—Detrola Radio & 
Television Corporation yv. MHazeltine 
See 61 S.Ct. 948, 313 U.S. 259, 
85 L.Ed. —, reversin 417 P2a 238) 
certiorari granted 61 S.Ct. 614, 312 U. 
S. 671,85 L.Ba, —. 
' C.C.A.111. The process, of making a 
structure which is covered by claims of 
plaintiff’s patentable idea is not materi- 
al to question of whether another struc- 
ture anticipates or infringes plaintiff’s 
patent, where patent is’ not a process 
patent.—Barry v. Studebaker Corpora- 
tion, 113 F.2d 400. 

C.C.A.I1]l. Where no single prior art 
device cited disclosed all elements of 
combination claimed, the prior ~art 
devices could not constitute “anticipa- 
tion’’.—Ace Patents Corporation v. Hx- 
hibit Supply Co., 119 F.2d 349. 

C.C.A.lowa. A’ valid patent cannot 
issue for an alleged invention if it was 
known or used by others in this coun- 


4 


_ try before applicant’s invention or dis-’ 


covery thereof—Simmons vy. Hansen, 
117) B.2d 49. 


An invention to constitute “anticipa-_ 


tion” of a later patent must have been 
known to the public, or there must 
have been an opportunity to acquire 
such knowledge as would enable one 
skilled in the art to reproduce it with- 
out exercising further invention of his 
OW Pan aORS Vv. Hansen, 117 F.2d 

C.C.A.lowa. Though actual construc- 
tion or use of a prior method or appa- 
ratus is best evidence of its prior dis- 
covery, this is not essential if discovery 
has been so manifested publicly that 
one skilled in the particular art would 
be able to reproduce it.—Simmons Vv. 
Hansen, 117 F.2d 49. 

C.C.A‘Md. The development of a 
method of insulating consisting of 
forcibly blowing into walls of building 
a material composed largely of corn- 
cobs and plaster of Paris did not con- 
stitute ‘invention’, where pneumatic 
method of application was already in 
use and mineral wool, which was a 
superior insulating material, had al- 
ready been used for insulating” pur- 
poses._Slayter & Co. v. Stebbins-And- 
erson Co., 117) F.2d 848, affirming 31 
F.Supp. 96. 

C.C.A.Ohio. A “patentable invention’ 
does not exist where idea is adapted 
or derived by analogy from prior 
usage, or is embodied in design re- 
sembling prior art in general appear- 


bik: sandpaper, 
Tn order that. there may 


fof a patented combination or one or 


where prior art fails to’ 


‘cati ksi atent relat: 
of making coated. abrasive, sue ; 
‘and relating to coated | are 4 
sive artic e as ‘product of such method 
were’ not patentable as lacking “‘inven-— 
tion”, in view of prior art. —Carborun- | 
dum Co. y. Coe, 39 F.Supp. 613, af ) 
firmed’ 122 I°.2d 36. r4 

D.C.Fla. It. constitutes no ‘anticipa- ; 
tion” and no defense to a claim of im- 
fringement that one or more elements = — 


more parts of a patented improvement 
may be. found in an old, patent or pub-— 


lication and others in another and still a 
“others in a third, but it is indispensa- — NE 
ble that all of the elements or parts, : 
‘or their mechanical equivalents be 


found in the same description or ma- 
chine, where they do substantially the ' 
same work by the same means.—Live- 

say v.. Drolet, 38 F.Supp. 8865. 

D.C.Mass. Inventors are charged 
with a knowledge of what the art has 
doné.—Nichols v. Sanborn Co., 35 F.— 
Supp. 707. ote ‘ 

D.C.Va. Determination of” Siwhethers a am 
there hag been public use and knowl- 
edge of an invention requires considera- — ry 
tion of the nature of the invention and ~ 
the field in which its use is normally 
practiced. 5 U.S.C.A. § 31.—McHlrath 
v. Industrial Rayon Corporation, 35 FL * 
Supp. 198. : 

D.C.Va. A machine which was in 
use within restricted field to which its 
use was applicable, and which was 
known to the’ persons engaged in that _ 
field, could be relied upon to show © 
anticipation evidenced by ‘public use We 
and knowledge.” 35 U.S.C.A. § 31.— ‘ 
McHlrath v. Industrial Rayon Corpora- diy 
tion, 35 F.Supp. 198. . 

Cust. & Pat.App.. The fact that the © 
devices. of two reference patents would 
have to be modified in order to meet 
claims of applicant for patent would } 
not of itself mean that invention would 
be involved in the modification—In re 
Holmes, 112 F.2d 1009., f 

Cust, & Pat. App. References may aya ¢ 
consolidated for purpose of meeting a 
combination claim.—In re Rosenberger, 
116.F.2d 507. 

The mere fact that a reference is old 
will not preclude use thereof as a ref- 
erence, if the structure disclosed and 
relied’ upon is clearly and definitely | 
snow Date re Rosenberger, 116 V.2d 

q 

App,D.C. The quality of inyventive- — 
ness must be tested” _by reconstituting _ 
the situation ag it was in the light of 
the preceding history of the art. MeL 
sen v. Coe, 119. F.2d 188. 

See Kingsville Gas Appliances Ltd. 

y. New Idea Furnaces Ltd. [1941] 1 
Dom.L.R. 444; Merco Nordstrom Valve 
Co. Vie Comer [1941] 2 Dom.L.R. 10. 


a 


~ 


§ 338 
D.C.Fla. To constitute “anticipation” 
there must be a complete concept of the 
invention by the prior user, and acci- 
dental results not intended and not ap- 
preciated do not constitute anticipation. 
—hLivesay v. Drolet. 38 F.Supp. PB. 


8 39 men oe 

C.C.A.lowa. widéncialty: ani ¢antion ‘ 
claimed | to anticipate a later patent af 
must, be tested and found satisfactory, 
—Simmons v. Hansen, 117 F.2d 49. 

Where another had previously used 
a ‘similar machine set up as anticipa-, 
tion to plaintiff's later patented machine 
and had sold product of such machine, 
the prior use was not ‘experimental’ — 
but wag a “public use” as defined by a 
law governing patents. —Simmons y. 
Hansen, 117 F.2d 49. 
.. A mere experimental use is not the ; 
“publie use” ‘defined by the statute 
governing patents, but a single use for 
profit not purposely hidden is a ‘public i 
use’, and the: ordinary use of a ma- r" 
chine or the practice of a process in 4 
a factory in usual course of producing 
articles for commercial purposes is; a 9784 


ae use’”’.—Simmons yv. Hansen, 117, : 
2d 49 
C.C.A.Mo. | Rudimentary experiments ei 


with isolated elements of a combination — ‘i 


Peay s "4 


. 4} 


aia 


“a 


y ety ras? i ROE 

pate or discredit inven- 

. Packwood Mfg. Co. v. St. 
Janitor Supply Co., 115 F.2d 


D.C.Ill. A corporation’s manufacture 
and sale of device structurally identi- 
cal with devices shown in two patents 
issued on subsequent application as- 
signed to such corporation held not 
merely experimental, but a prior use 
invalidatin such  patents.—Na-Mac 
Products Corporation vy. Federal Tool 
Corporation, 36 F.Supp. 426, affirmed 
118 F.2d 167. 


§ 40 
Cust. & Pat.App. An anticipating de- 
vice disclosed in a reference need not 
be perfect or commercially successful 
under all circumstances in order to 


constitute a valid anticipating refer- 


ence.—In re Rosenberger, 116 F.2d 507. 


§ 44 
_ U.S.Mich. For purpose of determin- 
ing validity of patent for circuit de- 
signed automatically to control the 
amplitude of amplified signal voltage 
in modulated ecarrier-current signalling 
systems, cited patents issued before 
date of conception of inventor of pat- 
ented device in suit and patents is- 
sued before the patent in suit on appli- 
cations antedating the inventor’s date 
of invention and pending when the in- 
ventor’s application was filed consti- 
tuted “prior art’, where some of the 
prior patents were for transmission 
systems and. some for receiving sets 
and several disclosed automatic ampli- 


fication control.—Detrola Radio & Tele- 


vision Corporation y. Hazeltine Corpo- 
Bation,--6£ S.Ct.) 9485-813) .850259,:185 
L.Ed. —, reversing 117 F.2d 238, cer- 
tiorari granted 61 S.Ct. 614, 312 U.S. 
671, 85 L.Ed. —. 

C.C.A.Cal. In determining the va- 
lidity of a patent, prior patent cannot 
be reconstructed in the light of the 


invention covered by the patent and 


then used as part of the prior art.— 
Payne Furnace & Supply Co. v. Wil- 
liams-Wallace Co., 117 F.2d 823. 

©.C.A.Conn. Patent which was an- 
ticipated by all that could be regarded 
as more than competent designing was 
invalid.—Automatic Devices Corpora- 
tion v: Cuno Engineering Corporation, 
117 F.2d 361, modifying 34 F.Supp. 
146, certiorari granted Cuno Engineer- 
ing Corporation v. Automatic Devices 
Corporation, 61 S.Ct. 842. 

C.C.A.I1]., Commercial success in a 
field where a patent is a dominant fac- 
tor is a relative term and does not pre- 
clude further advances or later patent- 
able devices.—Sutherland Paper Co. vy. 
eo Carton Corporation, 118 F.2d 
c.C.A.Mass. That patented machine 
might be so adapted by certain modi- 
fications as to perform function of 
machine covered by later patent is not 
“anticipation” invalidating such patent. 
—United Shoe Machinery Corporation 
v. Mathey, 117 F.2d 331, modifying 
Mathey v. United Shoe Machinery Cor- 
poration, 32 F.Supp. 684. 

C.C.A.N.J. In suit for alleged in- 
fringement of patent, patent of third 
person, though it may never have been 
more than a paper patent, could serve 
nonetheless as anticipation, where it 
disclosed an apparatus giving the re- 
sult which the plaintiff's patent gave.— 
B. J. Brooks Co. y. Klein, 114 F.2d 
955. 

C.C.A.N.Y. A patentee is charge- 
able with knowledge of everything 
disclosed by prior patent.—Cutler 
Mail Chute Co. v. Capital Mail Chute 


Corporation, 118 F.2d 63, reversing 
31 F.Supp. 254 
C.C.A.Or. ‘Inventor is entitled. to 


benefit of all uses to which device can 
be put, and it is immaterial whether 
he conceived of particular use _in- 
volved, and his ignorance thereof does 
not preclude defense of anticipation.— 


Bingham Pump Co. vy. Edwards, 118 
F.2d 338. 
C.C.A.Pa, In determining validity of © 


patent relating to washing machine 
wringer art, where no fault was found 
in the channeled housing of prior pat- 
ented structure, it was no answer to 
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revrs 


use, which it disclosed, to say 


Arial Toy ae ae 


prior 


that the release mechanism, contained 


within the housing was not entirely de- 
pendable.—Etten v. Kauffman, 121 F. 
2d 137, affirming 32 F.Supp. 186. 

D.C.D.C. Patent applicant’s appara- 
tus and process for production of car- 
bon black and acetylene by pyrolysis 
of hydrocarbon gases and yapors and 
process of obtaining carbon: black by 
the prolytic dissociation of hydrocarbon 
gases and vapors were unpatentable 
over prior art.—Wilcox v. Coe, 33 F. 
Supp, 714, 

D.C.D.C. Certain claims in an ap- 
plication for a patent relating to im- 
provement in sulphate conversion sys- 
tem were improperly rejected by the 
Patent Office tribunals in view of prior 
art, and applicant was entitled to the 
issuance of a patent under statute. 35 
U.S.C.A. § 63.—Chemical Const, Corpo- 
ration v. Coe, 33 F.Supp. 720. 

D.C.D.C. Certain claims of applica- 
tion for patent, involved in action to 
compel issuance of patent, for an in- 
vention relating to improvement in 
process for replacing poisonous gas, 
were unpatentable in view of prior art. 
85 U.S.C.A. § 63.—Bertelsmann v. Coe, 
33 E.Supp. 725. 

D.C.D.C. Certain claims in an appli- 
cation for a patent relating to a com- 
position of a kind of glass having the 
property of enhancing or vivifying 
eolors viewed through the glass or 
lighted from an artificial source of il- 
lumination where such artificial light 
passes through the glass were prop- 


erly rejected for want of inven- 
tion or discovery over prior art.— 
Degea Aktiengeselischaft (Auergesell- 


schaft) vy. Coe, 34 F.Supp. 94. 

D.C.D.C. Claims relating to the con- 
struction of a universal joint, primarily 
for use on motor vehicles, which re- 
quired no lubrication during a period 
of substantially the life of an automo- 
bile were valid, though the four prin- 
cipal elements were previously known 
to the art.—Universal Products Co. v. 
Coe, 34 F.Supp. 372. ‘ 

D.C.D.C. Claims of patent applica- 
tion relating to method and apparatus 
for testing water for hardness dis- 
closed no invention and were not pat- 
entauble in view of prior art.—Riche v. 
Coe, 34 F.Supp. 892. 

D.C.D.C. In action to obtain a pat- 
ent for thermostatic regulator for hot 
and cold water, the rigid connection 
of the two valves as used in plaintiff's 
regulator showed invention over the 
prior art, so as to entitle plaintiff to a 
patent. 385 U.S.C.A. § 63.—Leonard Vv. 
Coe, 34 F.Supp. 967. 

D.C.D.C. The wax emulsion compo- 
sition shown by prior patent was not 
an “anticipation” of the more specific 
claims of subsequent application, where 
prior patent was concerned with clean- 
ing of fruit as it came from orchard, 
while subsequent application dealt with 
retardation of natural shrinkage, with- 
ering, and loss of weight, notwithstand- 
ing incidental references in prior pat- 
ent to subject of shrinkage supplied at 
much later date than application.— 
Cothran vy. Coe, 38 F.Supp. 984. 

D.C..4d. In patent infringement suit, 
plaintiffs’ contention that a prior pat- 
ent was not supported by evidence that 
it was ever used and should, therefore, 
be treated as a paper patent and that 
patent, being a foreign patent, should 
be scrutinized with care from point of 
view of anticipation could not be sus- 
tained where drawings of patents dis- 
closed such similarity as to clearly in- 
dicate that basic features of combina- 
tion in plaintiffs’ patents were inher- 
ent in combination in prior patent.— 
Young v. John McShain, Ine. 39 F. 
Supp. 521, 

D.C.N.Y. Foreign patents are of just 
as much force and effect as domestic 
patents in constituting an ‘‘anticipa- 
tion” of a patent.—Girard Trust Co. v. 
Schwartz-Gilbert Co., 36 F.Supp. 218, 

D.C.N.Y. The question whether the 
development of a sealing composition 
involved invention was to be con- 
sidered in light of disclosure of prior 
patent relating to seal for cans and 


other containers and its file histo: 
Dewey & Almy Chemical Co. v. Mim 
Co., 37 F.Supp. 36. . 
D.C.N.Y. 


and such patents cannot be reco: 
structed in light of the invention in 
suit and then used as part of " 
prior art.—New Wrinkle v. Fritz, 37 
Supp. 922. Hi ye 

D.C.N.Y. In order to sustain gee y 
patent over the prior art, there mus oil 
be something more than a mere distinc- 


63. ; 
D.C.N.Y. Where applications fc 
prior patent and for patent involved 
infringement suit were not copendin 
at any time, they were not entitled 
to filing date of prior patent in deter- 
mining validity of later patent. 35 U. 
S.C.A. §§ 31, 69.—Tampax, Inc 
Personal Products Corporation, 
Supp. 663. P 
D.C.N.Y. A float stitch knit int 
mitten, unless used in carrying out 
particular improvements, was not ‘‘in- 
vention” in view of prior art.—Scot 
moor Co. v. Gloversville Knitting Co., ue 
39 F.Supp. 41. PR ore 
D.C.N.Y. Disclosures of patent o 
power lawn mower held not cover 
by prior art.—Moto-Mower Co. v. 
C. Stearns & Co., 39 F.Supp. 778. 
D.C.Pa. There is no “inventio: i 
taking something from the seamles: 
hosiery art to the full fashioned hosiery 
art.—Artcraft Silk Hosiery Mills 
Roman Stripe Mills, 40 F.Supp. 127. 
D.C.Pa. The law will not protec 
mere shadows of invention and device: 
amounting at most to a minor improve- © 
ment in the art, and an advance plain- — 
ly indicated by prior art is not pa 
entable.—Artcraft Silk Hosiery Mills — 
v. Roman Stripe Mills, 40 F.Supp. 127. — 
Cust, & Pat.App. Certain claims of 
an application for patent for alleged 
invenrion relating to top reading mag- 
netic compasses adapted for use on ai 
eraft were properly rejected in view of 
ae art.—In re Holmes, 112 F.2d 


Cust. & Pat.App. Claims 1, 2, 3, 5, 
18, 25, 26 and 27 of application for pat- 
ent on invention relating to felt re- 
constituted from waste thermoplastic — 
treated fabrics were properly rejected 
for lack of patentability over the cited 
pelos art—In re Greider, 113 F.2d 


Claims 6, 7, 8, 10, 11, 15, 17 and 19 
of application for patent on invention 
relating to felt reconstituted from waste 
thermoplastic treated fabrics were im- 
properly rejected for lack of patent- — 
ability over the cited prior art.—In re | 
Greider, 113 F.2d 122. 


Cust. & Pat.App. Application for al- 
leged invention relating to improve- — 
ments in injection engine by limiting © 
the size of the supplementary compres- 
sion chamber, claims 1, 3, 11 and 12, — 

presented no patentable invention over — 
prior art.—In re Lang, 113 F.2d 132, ha 


Cust. & Pat.App. Claims of an appli- 
eation for a patent for a method of 
making hollow glassware were prop- 
erly rejected for lack of patentability wa 
in view of the cited prior art.—In re | 
Sloan, 115 F.2d 246. ‘ 

Cust. & Pat.App. Denial of patent 
for claims 41, 42, and 44, embraced in. 
application for patent relating to steel 
beams and a method of making them, 
was proper on ground that claims fail- 
ed to show invention in view of pri- 
or art.—In re Moss, 115 F.2d 257. 

Cust. & Pat.App. Claims in applica- 
tion relating to improvements in build- 
ing structures, particularly apartment 
buildings, to be constructed on _ hill- 
sides, held to define patentable sub- 
ject matter by comparison with ideas 
disclosed in prior art citation.—In re 
Tourtellotte, 115 F.2d 344. 

Cust. & Pat.App. Patent claims re- 
lating to new and useful improvements | 
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in shipping containers composed of 
pulp board material failed to disclose 
‘fnvention” in view of disclosures. in 
_ the references, and were not patentable. 
—In re Belsinger, 115 F.2d 820. 
Cust. & Pat.App. % 
and 8 of application for patent relating 
to a catalytic polymerization process 
were unpatentable over prior art.—In re 
Pinkerton, 115 F.2d 823. 
Cust. & Pat.App. Claims 1 and 40, 
in application for patent relating to 
new process for curing of curd for use 
mn manufacture of pasteurized cheese, 
were properly rejected as being un- 
ppeceeple over prior patent.—In re 
Parsons, 115 F.2d 925. 

Claims 1, 30, 31, 32, and 40, in ap- 
lication for patent relating to a new 
process for curing of curd for use in 


arsons, 115 F.2d 925. 
Claim 8, in application for patent 
for method of preparing pasteurized 
cheese which comprised mixing aged 
heese with unsalted curd and there- 
after pasteurizing the mixture, 
- properly rejected as lacking patent- 
bility over a prior patent.—In re Par- 
ms, 115 F:2d' 925. : 

Cust. & Pat.App. Generic product 
ims 1, 2, and 9, specie product 
; 6, generic process claims 
and specie ree 
or 


ream were not patentable in view of 
prior art.—In re Parsons’ Application, 
(115. F.2d 928. 
Claims 1, 2, 38, 4, 7, 8, 9 and 12 of 
application for patent. relating to an 
ice cream product and method of 
_ preparation by use of modified dried 
- gelatin-ester product, were not_ pat- 
-entable in view of prior art.—In re 
Parsons’ Application, 115 F.2d 928. 
Cust. & Pat.App. Application for 
patent for alleged invention relating 
to a process for deodorizing edible oils 
‘Was properly rejected in view of prior 
art.—In re Newton, 115 F.2d 932. 
Cust. & Pat.App. Claim 3 of appli- 
cation for patent on invention relating 
to polystyrene material suitable “for 
molding was improperly rejected for 
want of patentability over the cited 
prior art.—In re Allen, 115 F.2d 936. 
_, Claims 1, 2, 5, 7-10 of application 
for patent on invention relating to 
olystyrene material suitable for mold- 
ng were properly rejected for want of 
patentability over the cited prior art. 

+ In. re Allen, 115 F.2d 9386. 

Cust. & Pat.App. Claims 1, 2, 3, 6, 7, 
8, 9, 10, 15, and 16 of application for a 
patent relating to a method of. prepar- 
ing ice cream and to the product, in- 
_ voiving use of a prepared egg material 
made by adding a hydrophilic ester to 


‘& egg yolks, were not patentable over the 

“ prior art—In re Mink, 116 F.2d 288. 

. , Cust. & Pat.App. An application for 
a patent for heat treatment of iron- 


earbon compositions for purpose of 
softening the metal treated was prop- 
erly rejected on ground of anticipation. 
—In re Davidson, 116 F.2d 290. 
Cust. & Pat.App. Prior art patent 
me? was a proper reference for showing 
:: that combination of features thereof 
4 with features of other prior art patents 
ie did not amount to invention, though 
invention covered by prior art patent 
was allegedly inoperative and was an 
i utter failure whereas applicant’s de- 
fr vice was a success.—In re Rosenberger, 
: 116 F.2d 507. 
‘a he rule relating to inoperativeness 
: in reference disclosures will not pre- 
2 clude use of a reference if there is no 
: claim of inoperativeness growing out 

of the clearly disclosed feature for 

which the reference is used.—In re Ros- 
* @livergerv, liv w.cu 50. 
t Cust. & Pat.App. Product and proc- 
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ess claims of patent application direct- 
ed to a dried milk product and method 
of making it, and calling for use of 
higher fatty acid esters of polyhydric 
alcohols, were not patentable in view of 
prior art.—In re Parsons, 116 F.2d 524. 

Article and process claims of patent 
application, directed to dried milk con- 
taining glyceryl esters, were not pat- 
entable in view of prior art.—In re Par- 
sons, 116 F.2d 524. 

Product and method claims of patent 
application relating to employing of 
dried milk ester composition in the 
manufacture of ice cream lacked in- 
vention and were not patentable in 
view of prior art.—In re Parsons, 116 
F.2d 524. ’ 

Product and process claims of patent 
application relating to bakery product 
containing dried mixture of milk and 
hydrophilic ester were not patentable 
in view of prior art.—In re Parsons, 
116 F.2d 524. ; 

Cust. & Pat.App. Claims 1 and 2 of 
application for patent relating to. ar- 
rangement for controlling portable elec- 
tric tools were properly rejected for 
want of patentability over prior art.— 
In re Forss, 117 F.2d. 264. 

Cust. & Pat.App. Claims 1, 2, 8 and 
7, of application for patent on a rock 
breaking tool were properly rejected as 
not constituting an ‘‘invention” in view 
oh pEioe art.—In re Waldron, 117 F.2d 


Cust. & Pat.App. An application for 
patent relating to improvement of car- 
buretors so as to avoid “percolation” 
was improperly rejected on ground 
that it failed to disclose invention 
over the prior art.—In re Mock, 117 F. 
2d_ 745. 

Cust. & Pat.App. Rejection of claims 
9, 13 and 14,. of application for patent 
relating to a _ relief map wherein dif- 
ferences in elevation were shown by 
means of photographic indications was 


‘proper on ground that claims did not 


disclose invention over prior art.—In 
re Cooke, 117 F.2d 749. 

Cust. & Pat.App. Certain claims of 
an application for a patent relating 
to method of recovering phosphate val- 
ues from phosphate wash or debris 
held properly rejected for lack of 
invention in view of the prior art.— 
In re Wright, 117 F.2d 753. 

Cust. & Pat.App. A patent  appli- 
eant’s claim for rotatable coring blade 
and coring spoon for pears held not 
unpatentable over patent for device 
designed to sever or cut growing as- 
paragus shoots or stalks, but showing 
no coring spoon and not adapted for 
use in coring pears or other fruits.—In 
te Ewald, 117 F.2d 755. 

Claims of patent application for cor- 
ing spoon for pears held properly re- 
jected as defining nothing patentable 
over prior patent.—In re Hwald, 117 
F.2d 755. 

Cust: & Pat.App. Claims of applica- 
tion for patent on method and device 
for extracting juice, which recited suc- 
cessive comminuting steps, were prop- 
erly rejected on prior patent showing 
crushing steps, since one definition of 
“comminute” is ‘crush’ and one defini- 
tion of ‘crush’ is to break into bits by 
pressure, or comminute, and though 
certain materials could be crushed with- 
out comminuating them, fruit put. 
through crushing device would not 
only be crushed but comminuted as 
well.—In re Schwarz, 117 F.2d 758. 

Where application disclosed means 
to adjust pressure between comminut- 
ing means and material being com- 
minuted thereby, prior reference dis- 
closing means to adjust compression 
on material after comminution, but 
not providing for such adjustment be- 
tween comminuting means and the ma- 
terial being comminuted thereby,. did 
not authorize disallowance of claim,— 
In re Schwarz, 117 F.2d 758. 

Cust. & Pat.App. Claims of an ap- 
plication for a patent directed to a 
method of surface hardening a ferrous 
metal body of generally cylindrical, 
form were properly rejected for lack 
of patentability over the cited prior 
art.—In re Day, 118 F.2d 352. 

Cust. & Pat.App. Claims of an _ ap- 
plication for a patent for a machine 
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re Mims, 118 F.2d 354. 


an application for patent entitled “For 
Laminated Sheets” for use in produc- 
tion of collapsible containers suitable 
for use in packaging of articles of 
various kinds were properly rejected 
in view of the prior art.—In re Zal- 
kind, 118 F.2d 356. 

Cust. & Pat.App. 
od claims 15, 18, 21 and 23 in applica- 
tion for patent relating to a method of 
road paving was proper on ground 
that claims presented no patentable 
distinction over claims of applicant's 
patent covering a road paver.—tin re 
Abernathy, 118 F.2d 358. 

Cust. & Pat.App. In proceeding for 
a patent for an invention relating to 
improvement in the method of flame 
hardening shafts, evidence showed that 
claims 7 to 13, with the exception of 
claim 12, involved patentable subject 
matter notwithstanding disclosures in 
the references of record, and that 
claim 12 was properly rejected on the 
reference. of record, since it was not 


limited to a method of flame harden- 


ing.—In re Crowe, 118 F.2d 361. 

Cust. & Pat.App. Certain claims of 
an application for a patent for under- 
earriages for aircraft were properly 
rejected for lack of patentability in 
view of prior art.—In re Dowty, 118 
F.2d 363. 

Cust. & Pat.App. Though an 
operative prior art device may not be 
relied on as an “anticipation,” an in- 
operative device may be a valid refer- 
ence if the defect may be cured mere- 
ly by mechanical skill not requiring 
invention.—In re Dowty, 118 F.2d 363. 

Cust. & Pat.App. Claims of an appli- 
cation for a patent relating to a proc- 
ess for producing artificial sausage cas- 
ings and similar materials from fibrous 
pastes of protein materials, swollen 
with water, obtained from waste ani- 
mal skins, etc., were properly rejected 
for lack of patentability in view of 
ite prior art.—In re Becker, 118 F.2d 


Cust. & Pat.App. A patent relating 
to the drying of hides and leather 
without conversion thereof into other 
material could be relied on to deter- 
mine patentability of claims of an ap- 
plication for a patent relating to the 
conversion of a hide into a plastic mass 
and drying it, as against contention 
that the patent related to a nonanalog- 
ous art.—In re Becker, 118 F.2d 563. 

Cust. & Pat.App. Rejection of claims 
58, 60 and 61 of application for a pat- 
ent covering a typewriting machine 
stop rack was proper on ground that 
claims did not disclose invention over 
prior art.—In re Helmond, 118 F.2d 

Cust. & Pat.App. The fact that a 
typewriting machine stop rack dis- 
closed by a patent was said to be in- 
operative and commercially impracti- 
cable did not render it any the less 
a valid reference.—In re Helmond, 118 
F.2d 574. 

Cust. & Pat.App. The rejection of an 
application for a patent for improve- 
ment in the method of and apparatus 
for forming the explosive mixture in 
direct injection high speed internal 
combustion engines in view of prior 
art wag sustained by the evVidence.— 
In re Saurer, 118 F.2d 719. 

Cust.& Pat.App. The claims of an 
application for a patent covering an 
invention relating to the completion of 
an oil well, beginning with the posi- 
tioning of the eguipment for “drilling 
in” to the higv pressure, sands and 
euding with the flow tubing inserted 
and the well sealed and equipped to 
flow were improperly rejected as not 
patentable over prior art.—In re Smith, 
113 E.2d 722: 

Cust. & Pat.App. Generally, the pat- 
entability of a claim may not be based 
upon the allowance of other claims in 
another application—In re Smith, 118 
W.2d 722, 

Cust. & Pat.App. Claims 9 and 11 of 


application for patent relating to an 
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entable in view of prior art cited—In 
Cust. & Pat.App. Certain claims of 
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apparatus for cutting and ‘treating 
fruits, vegetables and the like for the 
Pp oenction of base products therefrom, 
held properly rejected for lack of “in- 
vention” in view of the prior art.—In 
re Hill, 118 F.2d 904. 

Cust. & Pat.App. Where. prior art 
taught that application of ammonium 
carbonate to a cementitious product in 
the condition of its first set will react 
with hydrated lime, which is readily 
‘soluble in water, to form an insoluble 
compound and thus prevent subsequent 
“bloom” or discoloration, no “inven- 
tion” was involved in applying the 
same kind of solution to the same kind 
of material after material had attained 
final set, and ascertaining that the 
same result would be attained, and 
hence the claims of an application for 
a patent for an alleged invention re- 
lating to improvements in nonblooming 
cementitious products and method of 
making same were properly. rejected. 
—In re Greider, 118 F.2d 906. 

Cust. & Pat.App. The claims of ap- 
plication for patent for improvements 
in lubricating oils comprising In com- 
bination a major portion of hydrocar- 
bon oil and a minor portion of a 
chlorinated acetylated ester of a fatty 
acid were properly rejected, where 
identical lubricants were disclosed by 
reference cited.—In re Lincoln, 119 F. 
2d 433. 

Cust. & Pat.App. The fact that pur- 
pose of product disclosed by reference 
was not the same as purpose of product 
described in application did not render 
reference ineffective, where patent dis- 
closed the applicants’ alleged invention. 
—In re Lincoln, 119 F.2d 433. : 

A reference is sufficient for antici- 
pation if the product of the application 
would necessarily result from the same 
composition disclosed in the patent.— 
In re Lincoln, 119 F.2d 433. 

Cust. & Pat.App. Rejection of _meth- 
od claims 2, 4, and 17 in application 
for patent relating to apparatus and 
method for fusing earth material in 
place was proper on ground that claims 
did not disclose invention over prior 
art—In re Ashmore, 119 F.2d 435. 

Cust. & Pat.App. Claims 4, 7 and 11 
to 14, inclusive, in application for pat- 
ent on invention relating to improve- 
ments in an alloy steel piston ring for 
use in internal combustion engines 
were properly rejected for want of pat- 
entability over the references of rec- 
ord, because the use did not produce 
unexpected results, though the rings 
were new in the sense that prior art 
did not teach the percentages of alloy- 
ing elements set forth in the claims.— 
In re Bergen, 120 F.2d 329. 


Cust. & Pat.App. Claims of an appli- 
eation for a patent, relating to im- 
provements in pumps, particularly to 
shallow well type pump having two 
separate units, one, the power unit 
comprising a motor, belt, flywheel, 
crank, connecting rod, etc., and a frame 
therefor, and the other, the pump unit, 
arranged to be secured to frame by 
means of bolts, comprising cylinder, 
piston, and valves, were properly re- 
jected for lack of “invention” in view 
of prior art.—In re Shetler, 120 F.2d 
338. 

Cust. & Pat.App. The claims of an 
application for a patent for an alleged 
new and useful improvement in a lead 
alloy particularly: suitable for an elec- 
trical cable sheath were _ erroneously 
rejected by the Patent Office tribunals 
in view of the prior art.—In re Bouton, 
120 F.2d 345. 

Cust. & Pat.App. Certain claims of 
an application for a patent relating to 
a coin-controlled multi-record phono- 
graph and a recording mechanism for 
indicating the relative popularity of 
the phonograph records, merely adding 
to a multiple record phonograph old 
in the art a counting device also old 
in the art, were properly rejected for 
want of “invention” over prior art.—In 
re Smyth, 120 F.2d 348. 

Cust. & Pat.App. Two claims of an 
application for a patent for an alleged 
invention relating to a heating torch as 
defined in one claim and for a method 
of hardening metal objects as defined 
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in the other claim were improperly re- 


jected by the Patent Office tribunals 
for want of invention over the prior 
art—In re Taylor, 120 F.2d 355. 
Cust. & Pat.App. Claims 12 and 14 
of application for patent on certain 
in the 
production of metallic surface layers on 
non-metallic objects, such as mirrors 
and optical measuring instruments, 
were properly rejected in view of cited 


prior art—In re Auwarter, 120 F.2d 
377, 
Cust. & Pat.App. Certain claims of 


an application: for a patent for new 
and useful improvements in heat ex- 
change apparatus were properly reject- 
ed by the Patent Office tribunals for 
want of patentability_in view of prior 
art.—In re Carr, 120 F.2d 386. 

Cust. & Pat.App. In application for 
a patent for allegedly new and useful 
improvements. in shower baths which 
related to a shower bath of the square 
type with a curtained entrance provid- 
ed with a seat which bridged one of 
the corners of the cabinet and which 
was supported by the walls forming 
the corner, application was: properly 
rejected for want of patentability over 
Hae prior art.—In re Farnum, 120 F.2d 
Cust. & Pat.App. An application for 
patent relating to method for continu- 
ous casting of hollow metal castings 
such ag long tubes, claims 11 to 19, in- 
clusive, was properly rejected in view 
of prior art.—In re Junghans, 120 F. 
2d 638. 

Cust. & Pat.App. An application for 
a patent for an apparatus for process- 
ing thread was properly rejected in 
view of prior art—In re Jannell, 120 
F.2d 1012. 

Cust. & Pat.App. Application for pat- 
ent for certain alleged new and useful 
improvements in a method for reclaim- 
ing cement-cut drilling mud was prop- 
erly rejected in view of prior art.—In 
re Jones, 120 F.2d 1019. 

Cust.& Pat.App. An apparatus de- 
signed for the purpose of separating 
gold and other metals from other ma- 
terials, such as sand, by agitating the 
flexible floor of an inclined trough ver- 
tically by means of transverse arms 
which intermittently engaged and 
flexed such flexible floor, did not dis- 
close “invention” over prior art, re- 
gardless of whether there was any dis- 
closure in prior patent that heads of 
agitators were not in constant engage- 
ment with flexible sheet, where paten- 
tee suggested that agitators might he 
in intermittent rather than constant 
engagement with sheet.—In re Osse, 120 
F.2d 1022. / 

Cust. & Pat.App. Certain process 
claims of an application for patent for 
invention relating to the manufacture 
of glue from animal protein were prop- 
erly rejected as lacking patentability 
over the prior art.—In re Cone, 121 F. 
2d 470. 

Cust. & Pat.App. Claim of applica- 
tion for patent calling for a grouting 
for earth’s stratas comprising a mass 
of comminuted organic fibrous materi- 
alg and water adapted for application 
by pressure was improperly rejected 
as not showing invention over prior art. 
—In re Sullivan, 121 F.2d 486. 

Cust. & Pat.App. The rejection, for 
want of patentable distinction over an 
interference issue, of product claims 1, 
3, 5, and 26 of application for a patent 
for improvements in alkyl catechols to 
be used as antiseptics in pharmaceuti- 
cal preparations and in antiseptic com- 
positions, was proper.—In re Hartung, 
121 F.2d 529. 

Cust. & Pat.App. Certain claims of 
an application for a patent relating to 
a machine for making and filling tea 
bags were properly rejected in view of 
prior art.—In re Allatt, 121 F.2d 545. 

Cust. & Pat.App. Claims 17, 32 and 
84 of application for patent on inven- 
tion relating to multiple V-groove ad- 
justable diameter sheave in which the 
effective pitch diameter wag changed by 
moving one set of conical disks axially 
with reference to another set of coni- 
eal disks, were improperly rejected on 
ground that making a part integral 
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pieces did not amount to invention, and 
should have been granted on ground 
that not only was structure of sheave 
improved, but that durability and # 
ruggedness would result in great sav- 
ing in life of belt used on device, that _ 
bringing about results required more 
than fair mechanical skill and that im- 
provement over prior art required “in- 
vention”.—In ‘re Otto, 121 F.2d 553. 9) 
App.D.C. Claims which sought “to 
pre-empt, in the field of sandblast sten- —__ 
cils, all rubber compounds, or rubber Ma 
rosin glues of whatever composition, 
all inherently blasting resistant back-~ 
ings and all normally pressure-sensi- 
tive blasting resistant adhesive ma- 
terials, were properly rejected for an- Ms 


ticipation because failing to distinguish 
the prior art—Minnesota Mining & 
Mig. "Co! “vs Coe 118k 20 Silas nes 
App.D.C. Claims of application for — 
patent, relating to the cracking of oil 
to produce gasoline by passing pre-med 
heated oil through a series of pipes or 
steam heat exchangers, were not pat- ; 
entable over the prior art—Forward — 
Process Co.’ vy. ‘Coe,) 116" F.2d" 946,| ae 
App.D.C. In_ determining whether 
claims of application for patent for 
improvement in making flexible abra- 
sive known as sandpaper by use of — 
vinyl resins were patentable, on ques- — 
tion of anticipation, molded and flex- 
ible abrasives were not identical but 
they were not wholly unrelated.—Min- 
nese nee a Se fe eget Loa 
, affirmin Supp. and —— 
28 F.Supp. 433. — gy eae 
App.D.C. A patent for a knitting 
machine constructed and adapted t0rue 
knit hosiery was properly refused 
where prior art references revealed ar- 
rangements for producing stitch varia- 
tions from which a mechanic skilled 
in the art could, without invention, 
reasonably be expected to produce such 
improvements as were claimed by the 
party seeking patent.—Hemphill Co. v. — 
Coe, 119 F.2d 5. 


App.D.C. Where it appeared in an 
action to obtain a patent that a par- 
ticular function of claims sought to be 
made by plaintiff for an automatic 
choke valve for automobile carburetors 
was performed by patented device re- 
lied on as anticipatory, it was not 
essential that that function of the pat- 
ent be ae eh Dee a successful 
commercially to e anticipatory. 385 a 
U.S.C.A. § 63.—Levine v. Coe, 119 F.2d 


fo 


185. a 
App.D.C. The Patent Office and the - 
trial court in statutory action to obtain * 
a patent erred in rejecting certain ap- 
paratus and process claims of an ap- 


plication for a patent relating to the 
recording of sound on films used in, 
the making of talking motion pictures — 
on the ground that applicants’ improve- 
ment was anticipated. 35 U.S.C.A. § 
63.—Poulsen v. Coe, 119 F.2d 188. 


App.D.C. The District Court did not 
err in rejecting three claims (6, 7, and 
8) relating to packing materials used 
in flush valves because of lack of 
invention in view of prior patents.— 
Krause v. Coe, 120 F.2d 717. 

Four claims (1, 3, 4, and 9) relating 
to flush valves were not patentable — 
as disclosing a new type of valve in \ 
view of prior patents—Krause v. Coe, 

WPA Dia aeXe Earrallee: 


App.D.C. To negative anticipation of 
the claims of an application for a pat- 
ent, more must be done than merely 
to show improvement in a particular 
instance of application of a previously 
discovered general process, if the latter 
fairly may be said to indicate the 
former to persons skilled in the art.— 
Sloane y. Coe, 122 F.2d 37. 

45 

C.C.A.N.Y. In determining validity 
of patent involved in infringement ac- 
tion, the state of the prior art was 
not affected by an application for a 
German patent, in absence of proof of 
any German patent or published print- 
ed description of the same subject 
matter prior to the patent allegedly 
infringed. 385 U.S.C.A. § 32.—Celanese 
Corporation of America y. Ribbon Nar- 


me 


BO Sse Re PN Sn 


vi 


ro 
‘ing 33 F.Supp. 13 es ; 
D.C.N.Y. That applications for two 
patents were copending in Patent Of- 
fice did not give the same patentee the 
ight to have two patents for the same 


jnvention. 35 U.S.C.A. §§ 31, 69.— 
Personal Products 


ome elements in common. 

31.—Tampax, Inc., v. Personal Prod- 

Corporation, 38 F.Supp. 663. 
A patentee is not entitled 


ure, but which had no claims to an 
inserted pilot pin, was not void for 
double patenting”’.—Hughes Tool Co, 
United Mach. Co., 35 F.Supp. 879. 

When an applicant 


jication.—In re Sherman, 121 F.2d 
27. . 
The rejection of claims 1-16 in appli- 
eation for a patent relating to mani- 
folding material, on ground that claims 
were not inventive over another patent 
which had been granted to applicant 

on a companion application, was prop- 
_er.—In re Sherman, 121 F.2d 527. 


4 ‘plication. to a patent on second ap- 


met § 52 
 p.C.N.Y. The claims of patent relat- 
. ing to catamenial device were invalid 
‘if their subject-matter was described in 
_ a printed publication in any country 
- or was on sale in the United States be- 
fore a date which was two years prior 
to application. 35 U.S.C.A. §§ 31, 69.— 


‘ampax, Inc., v. Personal Products 
Corporation, 388 F.Supp. 663, 
Oust. & Pat.App. Patent applicants’ 


roduct claims for ‘‘An ethyl, (2-ethyl 
yutyl) barbiturate,” resulting from use 
of substantially same formula as same 
product named in magazine article 
eited as reference by Patent Office 
tribunals, were properly rejected.—In 
re Volwiler, 113 F.2d 134. ‘ 
Cust. & Pat.App. Even if a_ publica- 
tion contains the disclosure of several 
materials, that do not anticipate those 
shown in a claimed invention, such 
fact, of itself, is not sufficient to viti- 
ate its effect as a reference when it al- 
so discloses the same materials as the 
\ application for a patent.—In re Jones, 
ee 120 F.2d 1019, 


§ 53 
5,000 printed leaflets which 


ki ae D.O.N.Y. 

ieee were ordered by patentee of catamenial 
+ device and applicator which were dis- 
* = tributed all over the United States to 


me, | determine the practicability of use, re- 
_ cipients of which leaflets were not en- 
eo to secrecy but were free to use 
hem as they pleased and which were 
not used under directions of the pat- 
-  entee, would be considered as ‘printed 
_ publications” in determining whether 
patent was invalid because subject mat- 
ter was described in printed publica- 
tion. 35 U.S.C.A. §§ 31, 69.—Tampax, 
‘Ine., v. Personal Products Corporation, 
38 F.Supp. 663. 
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validated by th » introductio 
prior publica 


to make and practice the invention 
particularly when these disclosures are 

in foreign patents or publica- 
Triumph 


Explosives, 37 F.Supp. 766. 


§ 55 | : 

C.C.A.Ill. It is only in doubtful 
eases that court may look to accept- 
ance of patent by users and its adop- 
tion by manufacturers as_ showing 
patentable novelty.—Outboard Marine 
& Mfg. Co. v. Muncie Gear Works, 119 
F.2d 404. 

Defendants’ conduct in copying 
plaintift’s motor was not conclusive on 
issue of patentable novelty, since court 
must view patent from standpoint of 
public, not merely as a case against 
one who was appropriating a competi- 
tor’s property.—Outboard Marine & 
Mfg. Co. v. Muncie Gear Works, 119 
F.2d. 404. 

C.C.A.lowa. In determining question 
of invention, patentee is presumed to 
have had knowledge of a device which 
was subject of prior public use.—Sim- 
mons v. Hansen, 117 F.2d 49. 

€.C.A.Mich. All inventors interested 
in upholding or defeating a patent are 
presumed to be fully acquainted with 
the state of the art when they apply 
for a patent or when they devise their 
combination.—Ternstedt Mfg. -Co. v. 
Motor Products Corporation, 119 F.2d 
834, affirming 80 F.Supp. 288 

Every patentee, it must be assumed, 
borrowed from others whatever was 
theretofore invented, or known in the 
art to which the invention related, and 
in considering the state of the art, the 
courts are not required to overlook the 
fact of the cumulative growth of both 
invention and scientific knowledge and 
their great diffusion among all the peo- 
ple-—Ternstedt Mfg. Co. v. Motor Prod- 
ucts Corporation, 119 F.2d 834, aflirm- 
ing 30 F.Supp. 288. 


C.C.A.Ohio. The rule that issue of 
patent is enough to show, until con- 
trary appears, that all statutory condi- 
tions have been met, and that the bur- 
den of proving anticipation is upon him 
who alleges it and that every reason- 
able doubt is to be resolved against 
such defense, is applied where it is 
sought to prove anticipation by oral 
testimony. 35 U.S.C.A. § 73.—Western 
Auto Supply Co. vy. American-National 
Co., 114° B.2d 711. 


D.C.Cal. The burden of proving an- 
ticipation or abandonment of patent is 
upon the party asserting it, and such 
burden must be sustained by clear 
and convincing evidence. 35 U.S.C.A. 
§ 31.—Lensch vy. Metallizing Co. of 
America, 39 F.Supp. 838. 


D.C.Del. In patent infringement suit 
in which defendant claimed complete 
anticipation of patent by unpatented 
devices, defendant not only had burden 
of proving such devices, but the proof 
must be clear, satisfactory and beyond 
a reasonable doubt.—Babcock & Wilcox 
Co. v. North Carolina Pulp Co., 35 F. 
Supp. 215. 

D.C.Wis. In patent infringement ac- 
tion, defendant had burden of proving 
defense of invalidity in view of the 
prior art.—Kromer Cap Co. vy. J. CG. 
Penney Co., 38 F.Supp. 789. 

§ 56 

D.C.N.Y. Depositions showing tests 
following formula of patent and teach- 
ings of prior publications were com- 
petent so far as they followed the 
formulas laid down in the prior art 
and publications, but incompetent if 
they showed any departure from the 
formula and from the teachings of the 
patent or publications—New Wrinkle 
v. Fritz, 37 F.Supp. 922, 

Cust, & Pat.App. A patent applica- 
tion covering the use of halogenated 
eyclic ketones in mineral oil and spe- 
cific examples of such ketones was a 
mere continuation in part of a prior 
application which antedated interven- 
ing application and publication by oth- 
ers, and hence latter were not “prior 
art” and were not references against 


e mere ( ORO 
tions unless the descrip-_ 
tion is so full, clear, and exact as to © J 
enable any person skilled in the art  C. rond a r 
able doubt that welding machines — 
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a - 
ing time control of heating cour 
with sequence control of steps had been 
in commercial use long before paten- 
tee’s invention of method for heating 
electro-conductive articles made those 
machines a part of the prior art.— 
Thompson v. Westinghouse Hlectric & 
Manufacturing Co., 116 F.2d 422, af- 
firming 30 F.Supp. 624. 

C.C.A.Ill. Evidence established that 
corporation’s manufacture and sale of 
device, structurally identical with de- 
vices shown in two patents issued on 
subsequent application assigned to the 
corporation, were not merely experi- 
mental, but constituted a prior use in 
validating ' such patents.—Na-Mac 
Products Corporation v. Federal Tool 
Corporation, 118 F.2d 167, affirming 
36 F.Supp. 426. 

C.C.A.N.J. The commercial success 
which the plaintiff in patent infringe- 
ment action claimed for his invention 
was not conclusive on the invention’s 
utility, much less its patentable novel- 
ty, particularly where the invented de- 
vice was used to a great extent by the 
inventor himself in a large store con- 
ducted by him.—E. J. Brooks Co. vy. 
Klein, 114 F.2d 955. 

D.C.Del. In suit for infringement of 
a patent relating to apparatus and 
method for recovery of heat and chemi- 
cals from waste products and waste 
liquors in paper pulp industry, in 
which defendant introduced evidence of 
prior use of nozzles spaced around fur- 
nace and projected through piece of 
6-inch iron pipe within wall of fur- 
nace, where evidence showed that no 
one prior to suit recognized that air 
through 6-inch openings functioned to 
supply secondary combustion air or 
functioned to supply such secondary 
air directly to an upper combustion 
zone at best such functions were acci- 
dental and unrecognized, and therefore 
the prior operation could not be used 
to anticipate inventor’s claimed method. 
—Babcock & Wilcox Co. v. North Caro- 
lina Pulp Co., 35 F.Supp. 215. 

D.C.Del, In patent infringement suit 
in which defendant claimed complete 
anticipation of patent by unpatented 
devices, defendant not only had burden 
of proving such devices, but the proof 
must be clear, satisfactory and beyond 
a reasonable doubt.—Babcock & Wilcox 
Co. v. North Carolina Pulp Co., 35 F. 


Supp. 215. : 
D.C.Fla. In a_ patent infringement 
action, anticipation must be clearly 


proved by proof as absolute as in a 
criminal conviction, and all reasonable 
doubt must be resolved against the de- 
fendant, and the existence of doubt de- 
feats an anticipation.—Livesay v. Dro- 
let, 38 F.Supp. 885. 

In a patent infringement action, an- 
ticipation must be in such full, clear, 
and exact terms that any one skilled in 
the art or science to which it apper- 
tains is enabled to make, conduct, or 
practice the invention to the same prac- 
tical extent as would the patent sought 
to be invalidated.—Livesay v. Drolet, 
38 F.Supp. 885, 


D.C.N.Y. In suit for {‘nfringement of 
design patent, prior use must be estab- 
lished beyond a reasonable doubt.— 
Gold Seal Importers v. Morris White 
Fashions, 38 F.Supp. 890. 

D.C.Ohio. In action for infringement. 
of reissue patent relating to necktie, 
evidence was insufficient to show an in- 
vention of plaintiff's necktie before his 
invention or two years’ prior public use 
of plaintiff’s necktie—Weisbaum  y. 
Weller, 33 F.Supp. 771. 

D.C.Ohio. In action for infringement 
of patent relating to a necktie, evidence 
was insufficient to show an invention of 
plaintiff’s necktie before his invention 
or a two years’ prior public use of 
plaintiff’s necktie—Weisbaum y. Ger- 
lach, 33 F.Supp. 783. . 

D.C.Va. In action for infringement, 
the court itself must determine whether 
any patentable novelty was involved, 
but the fact that persons experienced 


fedaoang 


of patent on improvements in apparatus 
for manufacture of rayon, evidencé es- 
tablished anticipation as against con- 
tention that prior use machines were 
experimental and lacking in commercial 
utility. 35 U.S.C.A. § 31.—McElrath v. 
Industrial Rayon Corporation, 35 F, 
Supp. 198. ‘ 

In action for infringement of patent 
on improvements in apparatus for man- 


ufacture of rayon, evidence as to public 


use and knowledge of prior machines 
established anticipation. 35 U.S.C.A. § 
31.—McElrath v. Industrial Rayon Cor- 
poration, 35 F.Supp. 198. 

D.C.Wis. In action for infringement 
of patent on improvement in caps, evi- 
dence did not establish defense of in- 
validity in view of the paon art.— 
Kromer Cap Co. y. J. C. Penney Co., 
38 E.Supp. 789. 

Cust. & Pat.App, Where British pat- 
ent revealed the name of patentee, to 
be ‘Societe Anonyme Adolphe Saurer, 
whose alternative name is Aktienges- 
ellschaft Adolph Saurer’, additional 
evidence was required to establish that 
the patent was in fact a publication 
of an invention of Hippolyt Saurer 
who, it was stated in the applica- 
tion, was the inventor of the subject- 
art thereof.—In re Saurer, 118 F.2d 

App.D.C. Evidence warranted refusal 
to issue letters patent in respect of 
elaims 44, 46, 47 and 52 in application 
for patent referring to processes and 
compositions in manufacture of mold- 
able abrasive articles, on ground that 
claims were unpatentable in light of 
previously issued ‘patent.—Daniels v. 
Coe, 116 F.2d 941. 

App.D.C. In statutory action to ob- 
tain a patent on an application con- 
taining claims relating to the recording 
of sound on films used in the making 
of talking motion pictures, evidence 
showed that the only difference claimed 
for a filter or smoothing device was 
that it was inserted in applicants’ sys- 
tem separate from the rectifying cir- 
cuit, whereas in prior art it was a part 
of the same, and the Patent Office and 
trial court did not err in holding that 
difference not a patentable difference. 
35 U.S.C.A. § 63.—Poulsen v. Coe, 119 
F.2d 188. 

App.D.C. Evidence supported the ac- 
tion of the Patent Office and the Dis- 
trict Court in rejecting as anticipated 
certain claims of an application for a 
patent for an improved lubricating 
composition,—Sloane v. Coe, 122 F.2d 


§ 58 

C.C.A.111. A device to be patentable 
must not only be new and useful but 
must involve the exercise of inventive 
faculty.—Schreyer v. Chicago Motocoil 
Corporation, 118 F.2d 852, 

C.C.A.l11. The test determinative of 
patentability of alleged invention is 
the presence and character of novelty 
and utility—Sutherland Paper Co. v. 
Auburn Carton Corporation, 118 F.2d 


862. 

C.C.A.I1]. Water propulsion device, 
which successfully lessens cavitation 
resulting when air passes into vacuum 
resulting when propeller drove water 
rearwardly, evidenced —_ utility.—Out- 
board Marine & Mfg. Co. v. Muncie 
Gear Works, 119 F.2d 404. 

D.C.N.Y. Mere novelty and utility is 
not “invention” and cannot be a_sub- 
stitute therefor.—Winsted Hardware 
Mfg. Co. v. Samson-United Corporation, 
37 F.Supp. 1002. 

Cust. & Pat.App. A small degree of 
utility is sufficient to support a patent, 
85 U.S.C.A. § 31.—In re Oberweger, 115 
F.2d 826. 

Alleged invention to be patentable 
must be not only new but useful.—iIn 
re Oberweger, 115 F.2d 826. 

Application for a patent for a com- 
position, and method of using it, in 


ing ha 4 
jected for lack t 
Oberweger, 115 F.2d 826. — 


gr 


Cust. & Pat.App. Product o 
party consisting of a pleated sheet as 
defined by counts describing an article 
of manufacture comprising a substan- 
tially permanently pleated sheet con- 
taining an organic derivative of cellu- 
lose possessed utility as a decorative 


pantera “Dro wd vy. Childs, 120 F.2d 
; § 59 
Cust. & Pat.App. To possess ‘“util- 


ity” so as to support a patent, an in- 
vention must be capable of producing 
a result, and that result must be a 
good result capable of being so applied 
in practical affairs as to prove ad- 
vantageous in the ordinary pursuits 
Haare: re Oberweger, 115 F.2d 

Definiteness: that device will do 
things claimed and be useful is neces- 
sary to warrant grant of patent.—In 
re Oberweger, 115 F.2d 826. 


§ 64 
C.C.A.N.J. The commercial success 
which the plaintiff in patent infringe- 
ment action claimed for his invention 
was not conclusive on the invention’s 
utility, much less its patentable novel- 
ty particularly where the invented de- 
vice was used to a great extent by the 
inventor himself in a large store con- 
ducted by him.—E. J. Brooks Co. v. 

Klein, 114 F.2d 955. 

§ 67 
C.C.A.Ill. The prescription of vents 
for the escape of steam in a small 
portable electric washing machine did 
not amount to “invention’’.—Kessel v. 
yee Products Corporation, 113 F.2d 


81, 

C.C.A.Ill. Ags respects patentability, 
the use of flanging in the art of metal 
working is old and there is no novelty 
in the use of flanges for the purpose of 
joining or combining complementary 
members to form hollow metal struc- 
tures which may be formed by “‘tele- 
scoping’, or welding together the com- 
plementary members, or combining the 
telescoping and welding methods.— 
Barry v. Studebaker Corporation, 113 
P.2d 400. : 

C.C.A.I1l. A device to be patentable 
must not only be new and useful but 
must involve the exercise of inventive 
faculty.—Schreyer y. Chicago Motocoil 
Corporation, 118 F.2d 852. 

C.C.A.Ill. It was not patentable to 
cover merely a tapering pipe used as 
an exhaust tube for internal combus- 
tion engine as such but to be valid 
the claim must describe an exhaust 
pipe of a particular type.—Outboard 

arine & Mfg. Co. vy. Muncie Gear 
Works, 119 F.2d 404. 


C.C.A.lowa. No invention is involved 
in combining known elements or their 
mechanical equivalents in substantially 
the same way as in the prior method 
to produce substantially the same re- 
sult—Simmons v. Hansen, 117 F.2d 49. 

C.C.A.Mich. A device may be useful 
and novel and yet not be patentable.— 
Ternstedt Mfg. Co. v. Motor Products 
Corporation, 119 F.2d 834, affirming 30 
F.Supp. 288. 

In drawing the line between patenta- 
bility and mere improvements or adap- 
tations, each case must be decided on 
its peculiar facts——Ternstedt Mfg. Co. 
v. Motor Products Corporation, 119 F. 
2d 834, affirming 30 F.Supp. 288. 

C.C.A.N.Y. ‘Invention” contemplates 
some creativeness, not merely the use 
of the skill of one learned in the art.— 
Keller v. American Sales Book Co., 
113 F.2d 113, affirming 26 F.Supp. 835. 

C.C.A.Puerto Rico, An apparatus 
must go a substantial step beyond the 
prior art in order to be “patentable.” 
—Dorr Co. vy. Yabucoa Sugar Co., 119 
F.2d 521. 

D.C.Cal. An idea is not patentable. 
—wNational Batter Co. v. Western 
Molded Products Co., 39 F.Supp. 954. 

Protection of a patent is not intend- 
ed to those who confer no other ben- 
efit to the public than an opportunity 
for making an article more saleable.— 


“ Mold- 
pp. 95 wie 


tive 


tional Battery Co. vy. Western J 
Products Co., 39 F.Supp. 954. _ 
To produce an imitative resul 
patentable—National Batter 
Western Molded Products 
Supp. 954. ; A 

D.C.Del. In the radio art, a 
standard is required in order that 51 
ject matter of patent may amount 
“invention.’’—Hazeltine Corporatio 


10. 


larly to flexible abrasive articl 
prising an isomeric ray 8 bon 


or a rubber isomer as 
abrasive grits or particles, | 
entable.—Minnesota Min. & Mfg. 
v. Coe, 33 F.Supp. 602. Be 


D.C.D.C. Claims relating to the. on- 
struction of a universal joint, primaril 
for use on motor vehicles, without a1 
limitation that rollers should be se 
drical, and without requiring an e1 
thrust engagement between cup 
trunnion, were not valid an salen 
properly rejected. 35 U.S. ‘ 
Universal Products Co. v, 

Supp. 372, ; 

D.C.D.C. Patent claims showing - 
proved arrangement for accompl 
ment of result desired in operation 
a hydraulic press, which improv mi 
was in the nature of TeArrangiug, e 
ments and combinations pre ea 

> 


et 
im 
ser 


known and recognized in the art, 
to disclose patentable invention, 
were properly rejected. 35 U. 
63.—Hydraulic Press Corporation 
Coe, 34 F.Supp. 554. ens |; 
D.C.Md. There is neither “inven 
nor “novelty” in merely placing n 
reinforcement in concrete at pla 
which strains come, and “inven 
reinforcement is to be found onl 


under the old principle enters a 
known and widely practiced art 
must do something more than care f 


McShain, Ine., 
D.C.Mo. “Invention” is involved 
such a simplification as makes t 
available which was not available, — 
which makes that useful which was ~ 
not useful, and which creates a demand 
by hundreds of thousands for what 
before was demanded by none.—Clai 
ReL ey Ward & Co., 36 F.Sup 
. : Ay 
D.C.N.J. To be patentable, a thing — 
must not only be new and useful, but 
must amount to an invention or dis- 
covery.—Pesci v. F. A, Vieser & Son, 
38 B.Supp. 232. bits 


D.C.N.Y. New thoughts merely in- 
volving working out of mechanical skill 
to produce result are not patentable. 
—Winsted Hardware Mfg, Co. v. Sam- — 


son-United Corporation, 37 F.Supp. — 
1002. na 
D.C.N.Y. In determining validity 


and infringement of patent, court is 
not concerned with what patentee 
might have done but is concerned with 
what he did or did not do. 385 U.S. 
C.A. §§ 31, 69.—Tampax, Ine., v. Per- 


sonal Products Corporation, 38 fF. 
Supp. 668. 
D.C.Pa. Ordinarily, the application 


of reinforcing devices to a structure 
does not involve “inyention”’.—Artcraft 
Silk Hosiery Mills v. Roman Stripe 
Mills, 40 F.Supp. 127. 

Cust. & Pat.App. ‘Invention” may 
rest in producing new, useful, and un- 
anticipated results by discovering that 
an intermediate range of proportions of 
a component material may be so critical — 
as to be not a question of degree but — 


ty 


1011, 
Just. & Pat.App. An invention relat- 
g to method of removing paint by 
means of radiant energy was novel and 
ental and was not old in the art, and 
hence was patentable.—In re Worthing, 
(112 F.2d 1020. 

Cust. & Pat.App. Generally, patent- 
ability of a claim may not be based up- 
on the allowance of other claims in 
C application—In re Greider, 


be determined by applied science, as 
understood by those skilled in art to 
~ which Se on oes n re Ober- 
-weger, 115 F. 

Gust. & PatApp, Claims 8, 9, 11, 12, 
13, 17 and 23 to 31, inclusive, in appli- 
cation for a patent on an alleged in- 
vention relating to an automatic scrap 
bacco feed for cigar machines, were 
operly rejected.—In re Carlson, 115 


Cust. & Pat.App. Claims 87, 38 and 
2 of application for patent on an im- 
ment in an abrading apparatus 
: he kind which hurls granular abrad- 
ing material against any body that is 
to be abraded or sand-blasted were 
properly rejected for want of invention. 
In re Rosenberger. 116 F.2d 507. 
Cust. & Pat.App. The mere fact that 
an applicant for a patent had succeed- 
ed in producing an article that was 
more perfect than any similar article 
shown in cited prior art did not nec- 
essarily entitle applicant to a patent.— 
In re Cooke, 117 F.2d 749. 
Gust. & Pat.App. Claims of applica- 
tion for a patent disclosing a closure 
ae ‘sealing packing receptacles were 
ea etd rejected._In re White, 118 


Cust. & Pat.App. To justify issuance 
‘a patent covering a structure, in- 
- yention must lie in the structure it- 
self, even if structure is the first to 
meet commercial needs and has great 
’ strength, extreme simplicity, exception- 
| jightness, and economy in manufac- 
ure.—In re Helmond, 118 F.2d 574. 
Cust. & Pat.App. An application for 
-patent relating to corrosion-resistant 
metallic structures, claim 8, was prop- 
a8. rejected._In re Andrus, 119 F.2d 
428, 


Cust. & Pat.App. Claims 9, 10 and 11 
application for patent on invention 
relating to “work cylinders” for use 
in engines, pumps and the like, were 
properly rejected as not involving. in- 
yention.—In re Somes, 120 F.2d 342. 
Cust. & Pat.App. The broad or gen- 
eric claims and the species claims of 
instrument for use in flying aircraft 
were patentable as involving ‘‘inven- 
tion”.—In re Torkelson, 121 F.2d 556. 


firming 28 F.Supp. 430 and 28 F.Supp. 
433. i 
> App.D.C. Issuance of patent on 
claims describing a vehicle door latch 
construction for use on automobiles 
and a vehicle door was properly re- 
fused in action therefor on ground 
that claims involved no “invention”. 
$5 U.S.C.A. § 63.—Marine v. Coe, 119 
eee kd 11. 
 App.D.c. Certain 


ms 


i and 
‘ process claims of an application for a 
patent relating to the recording of 
sound on films used in the making 
of talking motion pictures disclosed 
patentable “invention”, where appli- 
cants successfully eliminated distortion 
and background noise for the future 
tae art.—Poulsen v. Coe, 119 F.2d 
188. 


apparatus 


AE 
Pee. 
eg 
: App.D.C. Claims of an applicatio» 
_ for a patent for a blowout preventer 

with rams and pistons for sealing the 
head of an oil well by closing the 
space between the drill pipe and the 
weil casing were properly rejected for 
oS Jack of invention, where applicant 
BS used sources of power previously used 
R in two different patents, and applicant 
e claimed a packing with oppositely- 
+ flared resilient lips nearly identical 


Fy 


of kind.—Becket vy. Arness, 112. F. 


with a. patent ow ose sp 
stated that the combinat 


preventer was claimed in the applica- 
tion. 35 U.S.C.A. § 63.—Abercrombie 
v. Coe, 119 F.2d 458. any 

App.D.C. Patent on claims relat- 
ing to a trackless-trolley bus with two 
independent sources. of power was 
properly denied for lack of invention. 
3 -.C.A, 63.—Schreiber v. Coe, 
119 F.2d 459. 


App.D.C. Flush valve did not repre- 
sent invention merely because it 
worked better than any prior flush 
valve and because flush valves were 
thereby rendered more. feasible.— 
Krause v. Coe, 120 F.2d 717. 

Patent on claims 1, 3, 4, 6, 7, 8, and 
9, relating to flush valves (and the 
packings therein) used commonly in 
connection with closet bowls for pur- 
pose of measuring accurately the 
amount of water for each; flush in those 
systems which do not use a tank, was 
properly denied for failure to show in- 
vention. 35 U.S.C.A. § 63.—Krause vy. 
Coe, 120 F.2d 717. 


§ 68 

C.C.A.Mo. The simplicity of a com- 
bination does not militate against its 
patentability.—_G. H. Packwood Mfg. 
Co. v. St. Louis Janitor Supply Co., 
115 F.2d 958. 

C.C.A.N.Y. The fact that a concept 
for which invention is claimed is simple 
does not in and of itself militate 
against its inventive quality —Knaust 
Bros. v. Goldschlag, 119 F.2d 1022, af- 
firming 28 F.Supp. 188. 

C.C.A.Ohio. Since “invention” is sel- 
dom sole work of a single inventor but 
is product of successive labors of in- 
numerable men working at various 
times and often toward various objec- 
tives, the patent law lends protection 
to him who forges a link in often com- 
plicated process that produces finished 
invention. if link is devised by one who 
exercises a higher thought than ordi- 
nary mechanic skilled in the art.—Elec- 

ic Vacuum Cleaner Co. v, P. A. Geier 

0., 118 F.2d 221. 


To entitle the creator of an article to 
a patent, the creator must discover ar- 
ticle by either mental labor or intellec- 
tual creation, although article may be 
result of mental accident, and article 
cannot arise from knowledge common 
to all persons skilled in the art.—Hlec- 
tric Vacuum Cleaner Co, v. P. A. Geier 
Co.) 118 Ee 2d 227% 

C.C.A.Or. Inventor is entitled to 
benefit of all uses to which device can 
be put, and it is immaterial whether he 
conceived of particular use involved, 
and his ignorance thereof does not pre- 
clude defense of anticipation—Bingham 
Pump Co. v. Edwards, 118 F.2d 338. 

D.C.Mass. ‘Invention’ does not re- 
side in merely making portable a de- 


vice otherwise old.—Nichols y. San- 
born Co., 35 F.Supp. 707. 
D.C.N.Y. An “invention” is not 


completed by merely thinking about 
it or making drawings, but by actual- 
ly making a model of the device 
which does not require further in- 
ventive work to make it serve the 
purpose desired._Sherman y. Amer- 
ican Telephone & Telegraph Co., 38 F. 
Supp. 360. 

“Reduction to practice” means re- 
duction to ‘successful practice, and 
nothing must be left for the inventive 
genius of the public, and the invention 
must show this for itself before ap- 
plicant is entitled to a patent.—Sher- 
man v. American Telephone & Tele- 
graph Co., 38 F.Supp. 360. 

D.C.Or. Simplicity does not negative 
“invention.’”’—Veaux vy. Southern Ore- 
gon Sales, 33 F.Supp. 605. 

Cust. & Pat.App. An applicant need 
not at the time of filing application 
necessarily be conscious of every func- 
tion which his device can perform in 
order to claim it, and in interference 
proceeding claims should be given as 
broad a meaning as their terminology 
will permit, but this principle should 
not be stretched so as to apply to a 
case where there is a manifest differ- 
ence in the structures, specifications, 


the 
present type packing with a’ blowout 


parent from 
an inspection of the invention itself, 


38 F.Supp. 360. 3 | 

Mere conception as evidenced sth a 
drawing or any kind of description 
does not constitute “reduction to prac- 
tice’ and neither does mere experi- 
ment with a model that is subse- 


quently laid aside—Sherman y. Amer- 
ican Telephone & Telegraph Co., 38 
F.Supp. 360. 


A> “reduction to practice’? is accom- 
plished when the inventor’s concep- 
tion is embodied in such form as to 
render it capable of practical and suc- 
cessful use.—Sherman y. American Tel- 
CORE. & Telegraph Co., 38 F.Supp. 


Long and unexplained delay follow- 
ing a test of an invention is incon- 
sistent with a successful claim that it 
was successful.—Sherman y. American 
Telephone & Telegraph Co., 38 F. 
Supp. 360. : 

It is the actual test of a machine 
and not the time of its completion 
that is essential to establish ‘‘reduc- 
tion to practice.’—Sherman y. Amer- 
ican Telephone & Telegraph Co., 38 
F.Supp. 360. 

See Beck v. United Drug Co. Ltd. 
[1940] 3 Dom.L.R. 4387; Niagara Wire 
Weaving Co. v. Johnson Wire Works, 
Hedy, L940) 4s Dom eh. 1 Capen mkes 


Short Milling Co. Ltd. v. Geo. Weston | 


Bread 


& Cakes, Ltd. [1940] 4 Dom.L. 


§ 73 . 

‘€.0.A.Ariz. To entitle improvement 
to protection as “invention” it must be 
the product of some exercise of the 
inventive faculties, and it must involve 
something more than what is obvious 
to persons skilled in the art to which 
it relates.—Emmett vy. Metals Process- 
ing Corporation, 118 F.2d 796. 

©.C.A.I11, A patent should not issue 
On any disclosure merely because it 
does an old thing in a different way, 
but it must disclose something which 
is new in the art and which amounts 
to something more than the result of 
mere mechanical skill—H. W. Gossard 
Co. v. Loeber’s, Inc., 114 F.2d 166. . 

C.C.A.Jll. The discovery of new 
problem and creation of device covered 
by prior disclosures in all essential 
elements, with only such mechanical 
changes or improvements as would oc- 
cur to one skilled in art when con- 
fronted with such problem, do not con- 
stitute invention, though such device 
substantially solves problem.—Detroit 
Gasket & Manufacturing Co. v. Victor 


Manufacturing & Gasket Co., 114 FE, 
2d 868. 
C.C.A.II1l. A mere earrying forward 


of new or more extended application of 
the original thought, a change only in 
form, proportions, or degree, the sub- 
stitution of equivalents doing substan- 
tially the same thing in the same way 
by substantially the same means with 
better results, is not such “invention” 
as will sustain a patent.—Schreyer v. 
Chicaee Motocoil Corporation, 118 F.2d 
C.C.A.lowa. The  attachin of, 7: 8 
ratchet to a machine to erind scallops 
in blades by bending the blank blade 
around a dise or drum and moying 
the blade into engagement with grind- 
ing wheel does not constitute. “inven- 
tion”, but is a mere exercise of me- 
chanical skill—Simmons y. Hansen, 117 
F.2d 49. ' 
C.C.A.Jowa, An improvement in a 
machine patent which is obvious to a 
erson skilled in the art and effected 


y exercise of mere mechanical skill, as. 


é, 4 ‘ NE Dara 
é entitle ine ce to a patent, he 
ust exercise some degree of inventive 
genius and not mere mechanical skill. 
—Simmons v. Hansen, 117 F.2d 49. / 
©.C.A.Mich. The advantages of a 
mat with upper: wearing surface ex- 
tending beyond the margins of the un- 
der material are obvious even to the 
lay mind so ‘that the expression of the 
idea in form of a patent did not raise 
it to the dignity of an ‘‘invention’”’.— 
Paine & Williams Co. v. Baldwin Rub- 
ber Co., 113 F.2d 840, affirming Paine 
& Williams v. Baldwin Rubber Co., 23 
F.Supp. 485. 
_ ©.C.A.Mich. “Invention” and patenta- 
bility intervene only when another sort 
of mental faculty not possessed by 
those skilled in the art has come into 
a eee Mfg. Co. vy. Motor 
roducts Corporation, 119 F.2d 834, af- 
firming 30 F.Supp. ci 
C.C.A.Mo. If those skilled in the 
mechanical arts are working in a given 
field and have failed after repeated 
efforts to discover a particular new 
and useful improvement, the person 
who first makes the discovery does 
more than make the obvious improve- 
‘ment which would suggest itself to a 
mechanic skilled in the art, and is 
entitled to protection as an inventor.— 
G. H. Packwood Mfg. Co. v. St. Louis 
Janitor Supply Co., 115 F.2d 958. 


C.C.A.N.Y. Constitutionally, only 
“discoveries” can be patented, and in- 
genuity needed for new conception, and 
not amount of physical readjustment, 
is test of valuable “discovery.” 


Sage § 31.—Gillman y. Stern, 114 F.2d 
 €.C.A.Ohio. Mere mechanical skill is 


insufficient. to warrant issuance of 
patent, but there must be something 
akin to genius, and adaptation of old 
devices or forms to new purposes, how- 
eyer convenient, useful, or beautiful 
they may be in their new role, is not 
“invention.” 35 U.S.C.A. § 73.—Western 
Auto Supply Co. v. American-National 
Co.,7A44- F.2d. 711. 

C.C.A.Ohio. A mere adjustability of 
old elements by common mechanical ex- 
pedients may not, of itself, denote the 
presence of the quality of invention and 
merit the issue of a patent.—Williams 
Mfg. Co. v. United Shoe Mach. Corpora- 
tion, 121 F.2d 273, modifying United 
Shoe Mach. Corporation v. Williams 
Mfg. Co., 29 F.Supp. 1015. 


D.C.Cal.. The point at which me- 
chanical skill rises to “inventive geni- 
us” is dependent upon judgment of 
court before whom case is being heard. 
—Leishman v. Associated Wholesale 
Electric Co., 36 F.Supp. 804. ° 

Ordinarily, there is no “invention” 
in making parts of a machine adjusta- 
ble.—Leishman v. Associated Wholesale 
Electric Co., 36 F.Supp. 804. 

The patent laws are designed to re- 
ward those who make some substan- 
tial discovery or invention which adds 
to knowledge and makes a step in 
advance in useful arts, and it is not 
the object of such laws to grant a 
monopoly for every trifling, device 
which would naturally and. spontane- 
ously occur to any skilled mechanic or 
operator in ordinary progress of manu- 
factures.—Leishman v. Associated 
Wholesale Electric Co., 36 F.Supp. 804. 


D.C.D.C. The fact that claims re- 
lating to construction of a universal 
joint, primarily for use on motor ve- 
hicles, attained even greater results 
than applicant for patent claimed, in 
that joint required no lubrication dur- 
ing a period of substantially the life 
of .an automobile, while applicant 
showed only that the universal joint 
would require less lubrication, would 
not authorize refusal of patent.—Uni- 
versal Products Co. v. Coe, 34 F.Supp. 
372. 
D.C.Md. A machine, the construc- 

tion of which involves only well-known 

mechanical principles and is easily 
within the competence of a skilled me- 
- chanic, does not rise to the dignity of 


oo ak 
i: nh 


of one 


not enough to 


determined from standpoint 
skilled in the art. 35 U.S.C.A. 
33.—Hastings Mfg. Co. v. Automotive 
Parts Corporation, 39 F.Supp. 319. 
D.C.N.J. Mechanical ingenuity is 
sustain a patent.— 
Vieser & Son, 38 F. 

Supp. 232. 


.D.C.N.Y. “Invention” . means that 
conception of the design must demand 
some exceptional talent. beyond the skill 
of the ordinary designer.—White v. 
Lombardy Dresses, 35 F.Supp. 462. 

D.C.N.Y. Ingenuity does not consti- 
“invention’.—Winsted Hardware 
Mfg. Co. v. Samson-United Corpora- 
tion, 37 F.Supp. 1002. 

D.C.N.Y. Compactness and néatness 
cannot alone be considered inventive 
since it involves only mechanical skill. 
—Winsted Hardware Mfg. Co. v. Sam- 
EY pees Corporation, 37 F.Supp. 


a 


PesehyiWin iB, iA. 


A patent must be creation of inven- 
tive faculty and imagination, with 
something more than is obvious to 
persons skilled in art—Winsted Hard- 
ware Mfg. Co. v. Samson-United Cor- 
poration. 37_ F.Supp. 1002. 

D.C.N Inventive genius was not 
needed to knit a continuous series of 
mittens on a single machine, even 
though wrist, hand, and tip portions 
were made of different types of 
stitches.—Scotsmoor Co. v. Gloversville 
Knitting Co., 39 F.Supp. 41. 

In mitten-knitting arf, closing a mock 
rib tip by self yarn method instead of 
by sewing did not constitute ‘‘inven- 
tion”.—Scotsmoor Co. vy. Gloversville 
Knitting Co., 39 F.Supp. 41. 


D.C.N.Y. There must be _ invention 
and not mere mechanical skill, how- 
ever convenient or attractive the com- 
bination may prove to be, to establish 
validity of a design patent—Lehmann 
v. Aerolux Light Corporation, 39 F. 
Supp. 612. ; 


D.C.N.C. A patent must be the prod- 
uct of the exercise of inventive faculties 
and involve something beyond what is 
obvious to persons skilled in the art to 
which it relates.—Novocol CHemical 
Mfg. Co. v. Powers & Anderson Dental 
Co., 37 F.Supp. 594. 


C.Pa. The mere thinning of metal 
to facilitate bending is a simple me- 
chanical expedient and not subject to 

atent.—Cheney Co. v. Cunningham, 37 
Supp. 224. 


D.C.Va. Production of a machine or 
process which any skillful mechanic or 
other expert would produce whenever 
required to effectuate a given result is 
not ‘“‘invention’’.—McWlrath y. Industrial 
Rayon Corporation, 35 F.Supp. 198. 

Cust. & Pat.App. Where no_ single 
reference of record suggested the gen- 
eral combination defined by _ rejected 
claim of application for patent and 
applicant’s apparatus was new. and 
useful, but where the desirability of 
combining elements disclosed in one 
prior patent with elements disclosed 
in other prior devices would readily 
oceur to one skilled in the art, the 
elaim was properly rejected.—In re 
Rundell, 115 F.2d 922. 


Where rejected claim of application 
for patent for an alleged invention re- 
lating to improvements in scrap cigar 
box machine merely called broadly for 
associating together several old ele- 
ments by driving connections so that 
they operated in timed relation, and 
each of such elements performed the 
same function in the applicant’s uni- 
tary device that it performed in the 
prior art, and there was nothing to in- 
dicate that it required anything more 
than mechanical skill to associate 
broadly the old elements so that they 
would operate in timed relation in ap- 
plicant’s unitary device, the claim 
was properly rejected, as not involv- 
ing “invention’.—In re Rundell, 115 
F.2d 922. MLV 

Cust. & Pat.App. An application for 
patent covering a coupling for tubes 
was properly rejected on ground that 
applicant had done nothing more than 


not justify patent protection. ‘In 
Jannell, 120 F.2d 1012. ete 


4 


that the structure would be obviou 
one skilled in the art.—In re Slye 
i Des i ih) eee 
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€.C.A.Cal. A difference of degre 
not patentable-—Goodman y. Pai 
Hawkinson Co., 120 F.2d 167, m 
ing Paul E. Hawkinson Co. v. | 
man, 32 F.Supp. 732. : 
C.C.A.1l]. Adjustability is no 
vention.”’—Karl Kiefer Mach. Co, 
8. Bottlers Machinery Co., 


169. 

C.C.A.Il. The mere  carryin 
ward of original thought, with ¢ 
only in form, proportion or 
and doing of same thing in sa 
by substantially same means, but 
better results, is not such invention 
will sustain patent.—Detroit Gaske 
Manufacturing Co. y. Victor Mar 
turing & Gasket Co., 114 F.2d’ 8 

C.C.A.IlM. A mere carrying fo r 
of new or more extended applicatio 


stantially the same thing in the 
way by substantially the same 
with better results, is not su 
vention” as will sustain a pat 
Schreyer v. Chicago Motoeoil C 
tion, 118 F.2d 852. 
C.C.A.Ohio. Repositioning of 
secure compactness and neatness is x 
“invention’’, nor is mere increase 
strength of a mechanical structur 
the size of its opening.—BHlectrie Vac 
um Cleaner Co. v. P. A. Geier Co., 11 
F.2d shan 
The carrying forward of o 
thought with a change only in forr 
proportion or degree, and the doing 01 
the same thing in substantially th 
same way with more satisfactory r 
sults, is not “invention”, but amount 
only to a more extended applicat f 
an earlier idea of another.—H 
Vacuum Cleaner Co. y. P. A. Geier 
118 F.2d 221. { AI 
C.C.A.Or. The mere carrying | 
ward of a new or more extended appli- 
cation of original thought, a chang 
only in form, proportions, or degr 
the substitution of equivalents, doing — 
substantially the same thing in sa 
way by substantially same means with: 
better results, is not such “inyentio 
as will sustain a patent.—Binghan 
Pump Co. v. Edwards, 118 F.2d 338. — 
Combining half of a dise with te 
end plate and then cutting each of d 
plates into two parts to create a liner 
for housing of rotary pump did not 
constitute “invention.’’—Bingham Pann 
Co. v. Edwards, 118 F.2d 338. im 
_ D.C.Mass. Changes in degree, involv- — 
ing no different steps, purposes and ob- — 
jects do not make an alleged invention — 
patentable.—Anderson Co. vy. Lion Prod- 
ucts Co., 36 F.Supp. 474, ’ ‘ 
The mere carrying forward of orig- 
inal ‘thought with a change only in — 
form, proportion or degree, in doing — 
the same thing the same way by sub- 
stantially the same means, but with 
better results, is not such “invention” 
as will sustain a patent.—Anderson Co. 
v. Lion Products Co., 36 F.Supp. 474. 
D.C.Mich. The substitution of metal 
for cloth or other materials and the 
substitution of one type of well-known 
spring for another type of well-known 
spring, in construction of metal covers 
for spare automobile tires, did not pro- 
duce a result that would not be obvi- 
ous to any mechanic skilled in the art 
and was not patentable “invention,’’— 
Lyon, Ine., v. Clayton & Lambert Mfg. 
Co., 34 F.Supp. 771. 
D.C.Ohio, It is not 


ae 
“invention” to Wee 


ey 


a ie ; fa 
e and strengthen a machin 
1 operate on larger materials than 
ore, or to merely change size of an 
ybject.—Cleveland Trencher Co. v. Buck- 
ah Traction Ditcher Co., 37 F.Supp. 


r Co. v. Buckeye Traction 
Co., 87 F.Supp. 379. 
‘ust. & Pat.App. The mere change 


a gelatin-ester product for use in 
manufacturing ice cream from a liquid 
a dry state, did not involve ‘‘inven- 
tion.’—In re Parsons’ Application, 115 
J 928. 
, ust. & Pat.App. A change or revers- 
al in the order of steps in the process 
0. ecovering phosphate values from 
sphate wash or debris did not con- 


stitute “invention” or lend patentabil- 
—In re Wright, 117 F.2d 753.. 


Co., 121 F.2d 149. 
C©.C.A.Md. Where walls of ships ha 
reviously been insulated by the blow- 
-in of granulated cork, adaptation of 
it method of applying insulating ma- 
erial to insulation of houses did not 
onstitute “invention”, even if method 
sulating ships did not amount to 
technical anticipation.—Slayter & Co. 
Stebbins-Anderson Co., 7 F.2d 
affirming 31 F.Supp. 96. 
j There is no “invention” in 
ly substituting one material for 
her in a manufactured product, in 
rder to obtain the benefit therein of 
ome of its known superior qualities 
characteristics.—Hvr-Klean Seat Pad 
of eee stoue Tire & Rubber Co., 
d 


‘hough the particular use be new 
d the utility of the product be 
eatly enhanced by the substitution of 
e material for another, there is no 
tentability” involyed so long as it 
s only an extended applica- 
the obvious attributes of the 
material.—Evr-Klean Seat Pad Co. vy. 
Firestone Tire & Rubber Co., 118 F.2d 


600. 

Stor. a substitution of materials to 
onstitute the basis for a patent, the 
se sought to be protected must be 
.@ not of analogous extension but of 
discovered novelty or it must rest up- 
‘on some real originality in the method 

’ applying the material to such use. 

Byr-Klean Seat Pad Co. v. Firestone 
e & Rubber Co., 118 F.2d 600. 
‘he fact that a practical difficulty is 
yp sented and solved in adapting the 
terial to the desired use does not 
_ give rise to “patentability” if the 
‘method of adaptation is such as would 
bviously suggest itself to those skilled 
- in the art when confronted with the 
task of making the substitution.—Hvr- 
Klean Seat Pad Co. v. Firestone Tire 
& Rubber Co., 118 F.2d 600. 
_ D.C.Cal. A mere substitution of ma- 
terials is not  patentable.—National 
Battery Co. v. Western Molded Prod- 
ucts Co., 39 F.Supp. 954. 

D.C.Mich. The substitution of metal 
for cloth or other materials and the 
- substitution of one type of well-known 
spring for another type of well-known 
spring, in construction of metal covers 
_ for spare automobile tires, did not pro- 
duce a result*that would not be obvi- 
ous to any mechanic skilled in the art 
4 and was not patentable “inyention.’— 
mee, Lyon, Inc., vy. Clayton & Lambert Mfg. 
wee Co., 34 F.Supp. 771. 

¥ The mere substitution of one materi- 
al for another, or the judicious selec- 

—  . tion of devices, old in the art, each 
designed to utilize and accomplish its 
individual purpose, is not patentable 
oy: “invention” unless it can be said that 
_ the new organization of parts per- 
_ forms new functions in a different way, 
or cooperates with other parts in a 


mits! way hitherto unknown to the art— 
-_ Luyon, Ine., v. Clayton & Lambert Mfg. 
oh Co., 84 F.Supp. 771. 


D.C.N.Y. The substitution of mate- 
rials does not constitute “invention” 
unless a wholly different effect results 


from the sub 
Unc aileet Co. 


D.C.N.Y. The making of catamential 


device applicator of cardboard instead 
of glass so as to make it readily dis- 
posable after a single use was a mere 
substitution of material from which 
no new or unexpected result flowed and 
hence did not constitute ‘invention’. 
35 U.S.C.A. §§ 31, 69.—Tampax, Ine., 
v. Personal Products Corporation, 38 F. 
Supp. 663. ~ ; : 
Cust. & Pat.App. The mere substitu- 
tion of sheet metal for metal used in 
a prior patentee’s typewriting machine 
stop rack could not of itself impart 
patentability to claims in application 
for a patent for a stop rack.—In re 
Helmond, 118 F.2d 574. ap 
App.D.C. Substitution of materials 
to produce a more efficient article may 
or may not amount to invention and 
the question of “invention” is a ques- 
tion whether some uncommon talent is 
shown.—Minnesota Min. & Mfg. Co. 
v. Coe, 118 F.2d 593, affirming 28 F. 
Supp. 430 and 28 eau 433. 


D.C.Cal. The making in two parts 
of what was formerly made in one in- 
volves no more than the exercise of 
mechanical skill and does not involve 
‘“invention’.—National Battery Co. v. 
Western Molded Products Co., 39 F. 
Supp. 954. (aug ; 

D.C.N.Y. Duplication of parts is not 
“invention” either in design patent or 
mechanical patent.—Gold Seal aa 


ers v. Morris White Fashions, 38 
Supp. 890. 
D.C.Ohio. A patent cannot monopo- 


lize pairing, duplication, or multiplica- 
tion of old devices.—Paget y. Swart- 
wout Co., 39 F.Supp. 264. 
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C.C.A.N.Y. The relinquishment of 
some parts of a combination with the 
omission of their functions is not pat- 
entable “invention.’’—General Electric 
Co. v. Minneapolis-Honeywell Regulator 
Co., 118 F.2d 278, reversing Brown In- 
strument Co. vy. General Electric Co., 35 
F.Supp. 29, motion denied General Elec- 
tric Co. v. Minneapolis-Honeywell Regu- 
lator -Co., 35 F.Supp. 35. 

D.C.Mass. The substitution of one 
part for what was formerly two does 
not ordinarily constitute “invention.’’— 
Man-Sew Pinking Attachment Corpora- 
tion v. Chandler Mach. Co., 33 F.Supp. 
950. 
D.C.Mich. The omission of one ele- 
ment of a combination claim of patent 
avoids infringement of that claim, 
whether or not the omitted element 
was essential to the combination, un- 


. less an equivalent is substituted.—Good- 


rich v. Ford Motor Co., 36 F.Supp. 548. 

D.C.Pa. The omission of a part with 
the corresponding omission of its func- 
tion does not create any new or patent- 
able “invention’.—Cheney Co, y. Cun- 
ningham, 37 F.Supp. 224. \ 

Cust, & Pat.App. Generally, making 
integral that which has theretofore 
been in two or more parts, without 
further consequence, is not “invention’’, 
but if the change produces a more use- 
ful result, there may be a quality of 
invention embodied therein.—In re 
Otto, 121 F.2d 553. 


§ 84 

C.C.A.Conn. Where thermostats had 
for many years been used as circuit 
breakers but had not been employed in 
cigar and cigarette lighters installed in 
automobiles, such uses fortified rather 
than impaired invention on improvement 
in lighters employing thermostats.— 
Automatic Devices Corporation y. Cuno 
Engineering Corporation, 117 F.2d 361, 
modifying 34 F.Supp. 146, certiorari 
granted Cuno Wngineering Corporation 
ms Se Devices Corporation, 61 8S. 

The simplicity of structural changes 
required to embody automatic circuit 
breaker in cigar and cigarette lighters 
installed in automobiles would not ren- 
der invalid a patent on such improve- 
ment, since it is not the working out 
of details but the conception and act 
of imagination which assembles the 
elements into new and fruitful. combi- 


‘Supp. | 


CHES 425745 ie ‘ 
C.C.A.N.Y. The statute relating to MN 
patentable inventions does not include 
“uses” among what can be patented, ex- 
cept so far as such uses are included 
within arts or processes. 35 U.S.C.A. 
§ 31.—Gillman v, Stern, 114 F.2d 28. | 
An old article which must be physi- 
cally changed, even slightly, to fit a new 
use becomes a new “machine” or ‘‘man- 
ufacture’’ which is patentable. 35 U.S. 
Pi: § 31.—Gillman vy. Stern, 114 F.2d 
2 


In determining patentability of old 
article which ‘has been physically 
changed to meet a new use, the only 
question open is whether discovery of 
new use demands enough original 
thenett to be deemed “invention”. 35 
bates § 31.—Gillman y. Stern, 114 F. 


D.C.Conn. One who did not discover 
idea relating to an electrical plug de- 
vice, but was simply first to use it in 
his particular plug device, could not 
prevent others from also using it. U. 
8.C.A.Const. art. 1, § 8, cl. 8.—Hlectric 
An v. Vybro Corporation, 36 F.Supp. 


An improvement relating to an elec- 
trical plug device was not patentable 
as one differing from all others merely 
because it was used for Christmas tree 
lighting.—Electric Plug v. Vybro Cor- 
poration, 36 F.Supp. 676. : : 
D.C.Mass. An obvious use of old de- 
vices is not patentable, even though it 
May appear to be new.—Kroger Grocery ; 
& Baking Co. v. First Nat. Stores, 37 m 
F.Supp. 553. > 


§ 85 

C.C.A,IJ]. A mere carrying forward \ 
of new or more extended application } 
of the original thought, a change only ‘ 
in form, proportions, or degree, the 
substitution of equivalents doing sub- 
stantially the same thing in the same 
way by substantially the same means 
with better results, is not such “inven- 
tion” as will sustain a patent.—Schrey- 
er vy. Chicago Motocoil Corporation, 118 
F.2d 852. 

C.C.A.Or. The mere carrying for- 
ward of a new or more extended appli- 
eation of original thought, a change 
only in form, proportions, or degree, 
the substitution of equivalents, doing 
substantially the same thing in same 
way by substantially same means with 
better results, is not such “invention” 
as will sustain a patent.—Bingham 
Pump Co. v. Edwards, 118 F.2d 338. 

See Canadian Tire Corporation vy. 
Samson-United of Canada [1940] 3 
Dom.L.R. 64. 


' "8 86 
C.C.A.I1l. Novelty in combination 


may spell invention even if all the 
elements are old  ones.—Outboard 
Marine & Mfg. Co. vy. Muncie Gear 


Works, 119 F.2d 404. 

That inventor made use of elements 
each of which was old, although not 
sufficient to establish anticipation, 
bore heavily against him on issue of 
patentable novelty.—Outboard Marine 
& Mfg. Co. vy. Muncie Gear Works, 119 
F.2d 404, 

C.C.A.Mass. Construction of soles for 
boots and shoes substantially similar to 
those already known in the art, using 
known waste product and machines old 
in the industry, produced no new and 
useful result so as to make the aggre- 
gation of old and known steps a pat- 
tentable “invention’’.—Grosjean vy. Pan- 
ther-Panco Rubber Co., 113 F.2d 252, 
affirming 26 F.Supp. 344. 

©.C.A.Mich. Where the elements of 
a combination were old but the com- 
bination was new and the result was 
new, there was ‘‘invention”’.—Detrola 
Radio & Television Corporation v. Ha- 
zeltine Corporation, 117 F.2d 238. 

C.C:A.Mo. That all of the elements 
of patentee’s combination were old and 
that each had been used separately be- 
fore in some device does not show 
lack of invention nor limit patentee so 


e 


. 
pager is at Re 


( . Paekwoo \ . Li 
Janitor Supply Co., 115 F.2d 958. 
-C.C.A.Mo. A new combination of old 
elements, whereby a new and useful 
result is produced or an old result 
is obtained in a more facile, economi- 
eal, and efficient way, may be pro- 
tected by patent as securely as a new 
- machine or composition of matter.— 
i G. H. Packwood Mfg. Co. v. St. Louis 
Janitor Supply Co., 115 F.2d 958. 
[ C.C.A.Mo. The use of a number of 
; unitary elements in combination where 
each simply performs its customary 
function and unmodifiedly contributes 
to a mere aggregative result does not 
eonstitute “invention’.—Eyr-Klean Seat 
Pad Co. v. Firestone Tire & Rubber 
Co., 118 F.2d 600. 

C.C.A.Ohio. To be entitled to a pat- 
ent the creator of an article must make 
some addition to common stock of 
knowledge and not be merely the first 
to use in combination what was known 
before, without producing a new and 
different result.—Electric Vacuum 
pO aa Co. v. P. A. Geier Co., 118 F.2d 


C.C.A.Or. Where function performed 
by patentee’s device was merely to in- 
dicate the location of rotor blades of 
a condenser which had been done by 
prior devices, the device was not pat- 
entable as a combination of old _ ele- 
ments.—Bailey v. Sears, Roebuck & 
Co., 115 F.2d 904. 

C.C.A.Pa. The improvement of one 
part of an old combination gives no 
right to claim that improvement in 
combination with other old parts 
which perform no new function in the 
combination.—Modern Food _ Process 
Co. v. Chester Packing & Provision 
119, F.2d 780, affirming 35 F. 


A claim consisting of dis- 
tinct elements does not disclose a 
patentable “invention” unless all the 
elements are functionally related in 
some novel mode.—Modern Food Proc- 
ess Co. v. Chester Packing & Provision 
neal 119 F.2d 780, affirming 35 F.Supp. 
if 


Mere fact that some elements of 
combination are themselves novel does 
not render the combination patentable 
in absence of novel co-operative rela- 
tion.—Modern Food Process Co. Vv. 
Chester Packing & Provision Co., 
F.2d 780, affirming 365 F.Supp. 751. 

C.C.A.Pa. A “combination” is a un- 
ion of elements which may be partly 
old and partly new or wholly old or 
wholly new, but whether new or old 
the combination is a means distinct 
from the elements.—Griscom-Russell 
Co. v. Westinghouse Electric & Manu- 
facturing Co., 121 F.2d 680, affirming 
32 F.Supp. 698. 


C.C.A.Pa. An “invention” may be 
present if an element or elements pri- 
orly known are combined in such a 
way with other elements either new 
or old as to produce an entirely new 
and useful result or function, and in- 
vention, in such circumstances, rests 
in the novel result produced by the 
combination, a result which is entirely 
separate from the service performed by 
any or all of the elements or by a 
mere aggregation of them.—Griscom- 
Russell Co. vy. Westinghouse Electric 
& Manufacturing Co., 121 F.2d 680, af- 
firming 32 F.Supp. 698. 

Where the elements of a combination 
are not united so as to produce a new 
and useful result which is the simul- 
taneous or successive product of all the 
elementary parts so acting as a single 
entity, there is no “invention’.—Gris- 
com-Russell Co. v. Westinghouse Elec- 
tric & Manufacturing Co., 121 F.2d 680, 
affirming 32 F.Supp. 698. 

D.C.Cal. The improvement of one 
element of a combination, with no new 
function or result, is not a patentable 
“invention’.—Slawski v. L. H. Eubank 
& Son, 35 F.Supp. 275. 

Old elements which have 
been used and are well known, if as- 
sociated together in such a way as to 
be more than mere mechanical skill, 
and which produce utility superior to 


: co s way Liat Nee 
—Lo a , 38 F.Supp. 
D.C.Cal. The result 
by an invention need not be new, but 
it is sufficient if an old result be pro- 


duced in a more facile, economic, or 


efficient way.—Long y. Dick, 38 F. 
Supp. 214. 
D.C.Cal. The fact that elements of a 


device for cutting and removing pipe 
from oil wells could be found in one 
or another of the patents in the prior 
art in the field but were not found in 
the sarne combination in prior patents 
did not preclude the validity of patent. 
—Kammerer_ Corporation v. McCul- 
lough, 39 F.Supp. 213. 

D.C.Cal. A new combination of ele- 
ments old in the art producing a new 
and better result in the commercial use 
thereof than theretofore attainable by 
any prior device known to the art con- 
stitutes “‘invention” over the prior art. 
—Kammerer Corporation v. McCullough, 
39 F.Supp. 213. 

The separate presence of the elements 
of a combination in three or four other 
patents in the prior art does not pre- 
clude a finding of invention when such 
elements are so combined as to produce 
a new or better result.—Kammerer Cor- 
poration v. McCullough, 39 F.Supp. 213. 

D.C.D.C. The making use of known 
constructions in such combination and 
arrangement as to produce new and 
useful results is “invention”’.—Burgess 
Battery Co. y. Coe, 34 F.Supp. 377, 

D.C.¥la. The co-operation of the 
means necessary to create an invention 
must be measured by the purpose to 
be fulfilled and not by the inter-action 
of the parts, and, though each factor 
must be a condition to that result, the 
whole may be a mere assemblage, and 
the co-operation among them all may be 
no more than their necessary presence 
in a unit where it answers a_ single 
DEED OMS r a EIN OS ey v. Drolet, 38 F.Supp. 


D.C.Fla. A vew combination of old 
elements or devices, whereby a new and 
useful product is produced or an old 
product is attained in a more efficient 
and economical way, may be protected 
by a patent.—Livesay v. Drolet, 38 F. 
Supp. 885. 

D.c.Ky. A new combination of 
known elements which produces a new 
and beneficial result is “invention’’,— 
McHuen y. Kelley-Koett Mfg. Co., 34 
F.Supp. 351. 

D.C.Ky. Where thing patented is an 
entirety, consisting of a separate device 
or of a simple combination of old ele- 
ments incapable of division or separate 
use, respondent cannot make good de- 
fense by proving that part of entire 
invention is found in one prior patent, 
printed publication, or machine, and 
another part in another and so on in- 
definitely; and from the whole or uny 
given number expect the court to de- 
termine issue of novelty adversely to 
complainant.—McHuen v. Kelley-Koett 
Mfg. Co., 34 F.Supp. 351. 

D.C.Md. Although all parts of a de- 
vice may be old, if they produce a new, 
or eyen the same result in a_ new, 
useful way, they may rise to dignity of 
a patentable device.—Aurynger vy. R.C.A. 
Mfg. Co., 35 F.Supp. 69. 


D.C.Md. Objective tests are helpful 
but not always conclusive in determin- 
ing whether a combination shows in- 
vention, and final decision must be an 
act of judgment.—Kilgore Mfg. Co. v. 
Triumph Explosives, 37 F.Supp. 766. 


D.C.Md. A patentable ‘‘combination”’ 
is one in which the settled elements 
interact one upon and with another to 
accomplish a particular purpose.—Kil- 
gore Mfg. Co. v. Triumph Explosives, 
37 F.Supp. 766, 

D.C.Md. The validity of patents 
which did not contain any essentially 
new principle of mechanics depended 
on whether they combined old elements 
achieving a new and useful or at least 
a greatly improved_ result.—Kilgore 
Mfg. Co. v. Triumph Explosives, 37 F. 
Supp. 766. ; 

D.C.Md. A new combination produc- 
ing new and useful result is patentable 
although all of the constituents of the 
combination were well known and in 


‘inven- 
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accomplished b 


.tion with other old parts 
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veloped, there is no patentable “i 
tion”, however great the improve! 
may be.—Young vy, John McShain, | 
39 F.Supp. 521. Ree ene 

D.C.Mass. Improvement on one pa 
of an old combination gives no rig 
to claim that improvement, in coin 
form no new function in the comb 
tion.—Anderson Co. v. Lion Produc 
Co., 36 F.Supp. 474. byte bts 

Where joint product of the e 
of combination disclosed no nov 
sult, but there was merely a succ 
mechanical contrivance involving - 
es in form and degree, but doi g th 
same thing the same way by substan 
tially the same means, “invention 
not shown.—Anderson Co. vy. Lion E 
ucts Co., 36 F.Supp. 474. a 

D.C.Mass. A new combination of 
elements may be patentable if it 
duces a new and useful result.— 
Lion Products Co., | 


The rule that a’ com it 
tion may be claimed though its utilit 
depends upon other parts of the r 


is applicable when invention relate 
to some device adapted for use w 
another, such as a grain binder with 
reaper, but not where situation req 
that another element be included 
necessary implication in order. 
patentability of claim.—Leeds & N 
rup Co. v. Doble Engineering Co., — 
F.Supp. 113. Gages ae 

D.C.Mass. Where each element in 
combination or aggregation perf ; 
the same function which it has already 
performed and no new result is BA? 
duced by any joint function, th 
no “invention’.—Hanovia Chemica 
Mfg. Co. y. David Buttrick Co., 
Supp. 646. 

D.C.Mich. The mere substitutio: 
one material for another, or the ju 
ous selection of devices, old in the a 


Ss 
its individual purpose, is not patentabl 
“invention” unless it can be said th 
the new organization of parts perform 
new functions in a different way, or co 
operates with other parts in a_ wa 
hitherto unknown to the art.—Lyon 
Inc., v. Clayton & Lambert Mfg. Co., 
34 F. Supp. 771. } 


D.C.Mich. In determining whether 
familiar combination of old elements is 
patentable, the problem is whether, 
the light of the prior art, the asserted 
advance is one involving the exercise of 
inventive faculty beyond the skill of th 
arty Bor. 8 CvAG 33.—Hastings Mfg. 
Co. v. Automotive Parts Corporation, 
F.Supp. 319. 

D.C.N.Y. If a new combination and 
arrangement of known elements pro- 
duce a new and beneficial result, neve 
attained before, it is evidence of “in-_ 
vention.”—Brown Instrument Co. vy. 
General Electric Co. 35 F.Supp. 29, 
new trial denied General Blectric Co. v. — 
Minneapolis-Honeywell Regulator Co., 
35 F.Supp. 35. a 

D.C.N.Y. Trivial modifications in a 
patent over the prior art do not make | 
the aggregation of old elements a pat- 
entable ‘‘invention’’.—Winsted MHard-~ 
ware Mfg. Co. v. Samson-United Cor- 
poration, 37 F.Supp, 1002. 

D.C.N.Y. A union of selected old ele- 
ments may constitute a “patentable 
combination” if by reciprocal or co- 
operative action on a common objec- 
tive a new and useful result is_ ef- 
fected, or an old result is attained in 
a more facile, economical and eflicient 


manner.—Winsted Hardware Mfg. Co. ~~ 
v. Samson-United Corporation, 37 F. 
Supp. 1002. Ss 


a 
If a combination of old elements 


se 


valid fo 


s nothing more than an “aggregation” 
uiring only mechanical skill, and it 
not sufficient that new combination 
with certain commercial success. 
nsted Hardware Mfg. Co. y. Sam- 
-United Corporation, 387 F.Supp. 


C. Merely bringing old devices 
ixtaposition and there allowing 


production of something novel is not 
_“invention”.—Novocol Chemical Mfg. 
0, v. Powers & Anderson Dental Co., 
upp. 594. 
N.C. In order that a combina- 
old elements in a structure may 
stitute “invention”, there must be a 
ntal conception, a new and improved 
result that the ordinary mechanic, 
f skill d in the particular art, could not 
] ‘produced without the exercise of 
ventive skill.—Novocol Chemical Mfg. 
. v. Powers & Anderson Dental Co., 
“F.Supp. 594. 
mbination to be a. “patentable 
ination’ must produce a force or 
effect or result in combined forces or 
roc sses different from that given by 
) separate parts, and there must be 
w result produced by their union, 
wise, it is only an “aggregation” 
parate elements.—Novocol Chemical 
Co. v. Powers & Anderson Dental 
37 F.Supp. 594. 
. The improvement of one 
f an old combination gives no 
to claim that improvement in 
mbination with other old parts which 
‘form no new function in the com- 


A claim consisting of dis- 
elements does not disclose a 
atentable ‘invention” unless all the 
ments are functionally related in™ 
some novel mode.—Modern Food Proc- 
ess Co. v. Chester Packing & Provision 
Co,, 35 F.Supp. 751. 
Mere fact that some elements of 
ination are themselves novel does 
render the combination patentable 
absence of novel co-operative rela- 
ion—Modern Food Process Co. Vv, 
- Chester Packing & Provision Co., 35 
¥F, supp. 751. 
 p.C.Pa. An exhausted combination 
of masonry and a metal flashing could 
yt be reclaimed by patentee by insert- 
only a new kind of flashing.—Che- 
y Co. v. Cunningham, 37 F.Supp. 224. 
 p.C.Pa. The rule that the improve- 
~ ment of one part of an old combina- 
- tion gives no right to claim that im- 
provement in combination with other 
d parts which perform no new func- 
tion in the combination does not ap- 
ply where, by reason of a change in 


imperial Brass Mfg. Co. v.. Booney 
orge & Tool Works, 38 F.Supp. 829. 
'D.C.Tex. Where every element in 
patent claim was old and functioned in 
old and well-known way, such claim 
did not define a new and patentable 
combination, but an unpatentable ag- 
__ gregation of old and well-known ele- 
* ments.—Dee Co. v. Sun Oil Co., 34 F. 
Supp. 564. 
—-*=.€.Va._ ‘The taking of known ele- 
ae ments and the combining of them into 
a structure novel in character and ac- 
 complishing, results not theretofore ob- 
tained is “invention’”’.—Automatie Draft 
_ & Stove Co. v. Auto Stove Works, 34 F. 
Supp. 472. 
D.C.Wis. The improvement of one 
part of an old combination gives no 
right to claim such improvement in 
- combination with other old parts which 
perform no new function in the combi- 
—  nation.—Diamond Iron Works y. Wis- 
a conein Foundry & Machine Co., 36 F, 
Supp. 378. 
“a D.C.Wis. A patented device, all of 
the elements of which are old and each 
q of which performs the same function 
taught by the prior art, fails as an in- 
 yention.—Diamond Iron Works y. Wis- 
consin Foundry & Machine Co., 36 F, 
Supp. 378, 


ye 


D.C.Wis. “Invention’ 7 
tion patent lies in the concept, co! 
bining several elements, whether they 
be old or new.—Johnson Chair Co v. 
Milwaukee Chair Co., 38 F.Supp. 371. 

D.C.Wis. A combination of  ele- 
ments, all of which are old but which 
produce a new and better result, or 
the same result in a new and mate- 
rially better way, is an “invention”.— 
Johnson Chair Co. v. Milwaukee Chair 
Co., 38 F.Supp. 371. 

Cust. & Pat.App. _ Conceiving and 
bringing about a new and useful result 
by combination of old elements may 
constitute “invention” but will not do 
so if each of the assembled elements, 
old in the art, performs the same func- 
tion in the new combination which it 
performed in the old device.—In re Wel- 
ter, 120 F.2d 353. 

Where it would be obvious to one 
skilled in the art that each of the as- 
sembled elements of combination of pat- 
ent applicant who sought patent on 
check signing machine, would perform 
in the new combination in substantially 
the same manner as it did in the old, 
denial of the application because of lack 
of “invention” was proper.—In re Wel- 
ter, 120 F.2d 353. 

Cust. & Pat.App. Under certain cir- 
cumstances, a showing of commercial 
success often turns the scales in favor 
of an application for a patent, but is 
not controlling where there is nothing 
in the way of improvement over prior 
art, as defined by claims of application 
for patent which would account for any 
unusual commercial success.—In re Jan- 
nell, 120 F.2d 1012, 

Cust. & Pat.App. That a claim con- 
tains a feature per se patentable does 
not mean that the inclusion of that 
feature necessarily renders the machine 
of which it is a part patentable as a 
“combination,” nor would its inclusion 
of itself patentably differentiate com- 
bination described in the claim from 
prior art combinations.—In re Allatt, 
121 F.2d 545. 

The test to be applied to combination 
claims of an application for a patent is 
whether the action of one of the ele- 
ments embraced by the claim is modi- 
fied in any way by the fact that an- 
other element has the specific struc- 
ture recited, and unless such modifica- 
tion occurs the claim recites merely an 
“aggregation” or old combination.—In 
re Allatt, 121 F.2d 545. 

Comparison of the products result- 
ing from the use of different machines 
does not constitute a correct basis for 
determining whether the structural com- 
bination in one machine is patentably 
different from the structural combina- 
pie in another.—In re Allatt, 121 F.2d 

In determining whether structural 
combination claims of an application 
for a patent were patentable, the cor- 
rect basis. of comparison was that of 
the structure defined in the claims with 
the structure described in the art cited 
ot them.—In re Allatt, 121 F.2d 


Certain claims of an application for a 
patent relating to a machine for mak- 
ine and filling tea bags were properly 
rejected on the ground of aggregation 
or old combination.—In re Allatt, 121 
W.2d 545. 


App.D.C. Four claims (1, 3, 4, and 
9) relating to flush valves which were 
combination claims were not patentable 
because they presented no new com- 
bination as alleged.—Krause y. Coe, 120 
B20 717. 

App.D.C. Whether a combination igs 
forecast by old features separately or 
in other combinations, to the mind 
skilled in the art, depends on specific 
circumstances, and is more apt to be 
foretold when the improvement is one 
of detail or refinement than when it 
is of basie function.—Frick-Gallagher 
Mfg. Co. v. Ro-Tray Corporation, 122 
F.2d 81, affirming 33 F.Supp. 727. 

See National Electric Products Cor- 
poration y. Industrial Hlectrie Prod- 
ucts Ltd. [1940] 3 Dom.L:.R. 193. 
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C.C.A.Iil. If two elements which are 
asserted novel features of invention 


“KS, 


ae tee : teyee a 
Mere aggregation is no 
“invention” either in processes, ma- 
chines or manufactures.—Grosjean v. 
Panther-Paneco Rubber Co., 113 F.2d~ 
252, affirming’ 26 ‘F.Supp. 344. °° 
C.C.A.Mich. The mere aggregation of. 
parts does not constitute a patentable 
“combination”.—Oxford Varnish Cor-- 
poration yv. General Motors Corpora-~ 
eon 120 F.2d 44, affirming 23 


C.C.A,Puerto Rico. The use of a 
clarifier and filter in continuous opera- 
tion in clarifying and separating sugar 
juices constituted merely an aggrega- 
tion of well-known processes and 
mechanisms each performing its nor- 
mal function and producing no new 
result, and did not constitute patent- 
able “invention,” notwithstanding 
there was an advantageous saving of 
time-—Dorr Co. v. Yabucoa Sugar Co., 
IA R2d 3212 

C.C.A.Tenn, A patent claim embody- 
ing a mere aggregation of elements is 
void.—_ Goodwin y. Carloss Co., 116 EF. 
2d 644. f 

D.C.Md. To bring about an aggrega- 
tion of old elements, producing nothing 
by such aggregation that was not an- 
ticipated by prior art, does not entitle 
one to a patent.—Young v. John Mce- 
Shain, Inc., 39 F.Supp. 521. 

D.C.Mass. Where each element in a 
combination or aggregation performs 
the same function which it has already 
performed and no new result is pro- 
duced by any joint function, there is 
no “invention’.—Hanovia Chemical & 
Mfg. Co. v. David Buttrick Co., 39 F. 
Supp. 646. 

D.C.N.Y. Any patented device, all of 
the elements of which are old and each 
of which performs the same function 
taught by the prior art, fails as an 
“invention.’”’—Girard Trust Co. v. 
Schwartz-Gilbert Co., 36 F.Supp. 218. 
_To bring about the particular asso- 
ciation of old forms of elements, each 
of which performs the same function 
taught by the prior art, is “aggrega- 
tion” and not “inyvention.”—Girard 
Trust Co. v. Schwartz-Gilbert Co., 36 F. 
Supp. 218. 3 

D.C.N.C. Mere aggregation, when the 
result is but a combination of known 
functions of the various parts, is not 
‘“invention.’”’-—Novocol Chemical. Mfg. 
Co. v. Powers & Anderson Dental Co., 
37 F.Supp. 594. 

Where a patent merely covers an ag- 
gregation of old devices without secur- 
ing any new or useful result by their 
joint action, the patent is void.—Novo- 
col Chemical Mfg. Co. v. Powers & An- 
derson Dental Co., 37 F.Supp. 594. 


Cust. & Pat.App. Claims of an appli- 
eation for a patent for a composition, 
and method of using it, in treating 
scalp for purpose of producing hair 
growth, which covered cleaning the 
scalp with a certain preparation aud 
then applying the alleged hair-stimu- 
lating composition, were properly, re- 
jected as being aggregative.—In re 
Oberweger, 115 F.2d 826. : 


Cust. & Pat.App. The test to be ap- 
plied to combination claims of an an- 
plication for a patent is whether the 
action of one of the elements embraced 
by the claim is modified in any way by 
the fact that another element has the 
specific structure recited, and unless 
such modification occurs the claim re- 
cites merely an “aggregation” or old 
com bitaHen ane re; Allatt, 121 F.2d 


Certain claims of an application for 
a patent relating to a machine for 
making and filling tea bags were prop- 
erly rejected on the ground of aggre- 
gation or old combination.—In re Al- 
latt, 121 W.2d 545. 


C.C.A.Ind. 
patent was invalid on ground that 
there was no novelty in the invention, 
the alleged infringer which purchased 
a prior patent which allegedly antici- 
pated the infringed patent would be 
presumed to have known of such pat-— 


F.Supp. 
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In determining whether 
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©.C.A.Mich. In infringement — suit, 
‘district’ court did not err in refusing 
to strike paragraph of answer relating 
to consent decrees and transactions be- 
tween parties to prior infringement 
suits, nor in ruling that evidence of- 
fered thereunder was relevant as bear- 
ing on and diminishing weight to be 
accorded evidence of general acceptance 
of patent as valid—Oxford Varnish Cor- 
poration v. General Motors Corporation, 
120 F.2d 44, affirming 23 F.Supp. 


562. : 
C.C.A.Mo. One attacking a patent 


“has burden of proof and must make 


good his attack with reasonable clear- 
ness, and every reasonable doubt must 
be resolved against him.—G. H. Pack- 
wood Mfg. Co. v. St. Louis Janitor Sup- 
ply Co., 115 F.2d 958. pari 

C.C.A.N.Y. Doubt of validity of pat- 

entability of claims of application for 
patent is to be resolved in favor of ap- 
plicant.—Keller vy. American Sales Book 
Co., 113 F.2d 113, affirming 26 F.Supp. 
835. 
C.C.A.N.Y. In suit for infringement 
of two patents wherein defendant filed 
counterclaim for declaratory judgment 
that said patents were invalid, defend- 
ant was entitled to declaratory judg- 
ment as prayed where evidence showed 
that such patent did not disclose inven- 
tion, pa Peuorerdiaire d enters i AUIS 
drawal of claim o nfrin 

such patent. Jud.Code F 274d, 28 U.S. 
C.A. § 400; Rules of Civi Procedure for 
District Courts, rule 41(a) (2), 28 U.S. 
C.A. following section 723c.—Knaust 
Bros. v. Goldschlag, 119 F.2d 1022, af- 
firming 28 F.Supp. 188. 

C.C.A.Pa. In action for alleged in- 
fringement of reissue patent for im- 
provement in wood lacquer, evidence 
warranted conclusion that plaintiff's as- 
signor, to whom original patent was 
issued, had demonstrated inventive gen- 
ius as to lacquer in controversy.—Gil- 
bert Spruance Co. y. Hllis-Foster Co., 
114 F.2d 771, affirming Ellis-Foster Co. 
v. Gilbert Spruance Co., 28 F.Supp. 
ooo. a Puerto Rico. That much dif- 
ficulty was encountered in overcoming 
initial PD pds l of an industry as to 
the effigiency and economy of process 
allegedly formulated only after long 
and elaborate experiments is relevant 
on issue of invention, but is not_ con- 
clusive.—Dorr Co. vy. Yabucoa Sugar 
'Co., 119 F.2d 521. f 

C.C.A.Wis. Evidence supported Dis- 
trict Court’s finding that the substitu- 
tion of an inclined saucer-like conveyor 
for the pivoted bucket conveyor in 4 
portable rock crushing plant did not 
constitute. “invention’.—Diamond Iron 
Works v. Wisconsin Foundry & Machine 
Co., 121 F.2d 363, affirming 36 F.Supp. 
378. 

D.C.Cal. An applicant for a patent, 
who believed that he had invented 
rocker and tappet used in patented de- 
vice, was charged with Jenpwile dee that 
life of patent was dependent for its 
sustenance upon combination of rocker 
and tappet with coaxial relationship 
when completely engaged.—Leishiman v. 
Associated Wholesale Electric Co., 36 F. 
Supp. 804. : 

D.C.Cal. When a court is convinced 
beyond a reasonable doubt by clear 
and cogent evidence that a patent is 
invalid, it should not hesitate to so 
hold.—National Battery Co. v. Western 
Molded Products Co., 39 F.Supp. 954. 

D.C.Del. That there were a number 
of applicants for patents for the same 
idea was well-nigh conclusive that the 
idea was not original act of individual 
inventor but simultaneous solution of 
several mechanical improvers, making 
alleged invention nothing but natural 
advance of the art.—Hazeltine Corpora- 
tion v. General Motors Corporation, 38 
F.Supp. 880. 

'D.C.D.C. In action to require Com- 
missioner of Patents to issue patent, 
evidence established that device consist- 
ing of closures for dry cell batteries 


er Mfg. ee 


pal} conne: 
_ pronged plug 


which device was particularly adapted 
for batteries used in conjunction with 
hearing-aid apparatus involved patenta- 


ble ‘invention’. 35 U:S.C.A. § 63.—Bur- 
gess Battery Co. v. Coe, 34 F.Supp. 377. 
D.C.Fla. That inventive concept was 


not discovered nor practiced before pat-. 


ent in suit, though there was a definite 
need, is strong evidence of ‘‘invention”, 
—Livesay v. Drolet, 38 F:Supp. 885. 

D.C.Md. The fact that there was a 
strong need over a long period of 
years for a_ satisfactory evice of 
character covered a patent, that the 
need was met by the patentees who 
were men of superior ability and ex- 
perience in the particular field, was 
convincing evidence that more than 
mere mechanical skill was required to 
do what patentees had successfully ac- 
complished.—Kilgore Mfg. Co. yv. Tri- 
umph Explosives, 37 F.Supp. 766. 

The court called on to determine 
validity of patents was aided by pre- 
sumption of validity from grants of 
the Patent Office, by prompt and de- 
cided commercial success of devices, 
and by tribute to efficiency implied 
from. substantial imitation.—Kilgore 
Mfg. Co. v.. Triumph Explosives, 37 208 
Supp. 766. 

D.C.N.Y. Though it was not conclu- 
sive of invention, it was persuasive that 
defendant in its attempt to defeat pat- 
ent in infringement action set up 37 
prior patents.—Warner Bros. Co. Vv. 
Treo Co., 33 F.Supp. 741. 

D.C.Tenn. In action for injunction 
against patent infringement, the bur- 
den of proof was on defendant to over- 
come presumption in favor of validity 
of patent.—Newark Stove Co. v. Gray 
& Dudley Co., 39 F.Supp. 992. 

D.C.venn. In action for injunction 
against infringement of patent, evi- 
dence for defendants was not sufficient 
to satisfy defendants’ burden of over- 
coming the presumption of validity of 
patent.—Newark Stove Co. v. Gray & 
Dudley Co., 39 F.Supp. 992. 

Cust, & Pat.App. Where the court is 
in substantial doubt as to whether 
claims of application are unpatentable 
over cited prior art, the doubt should 
be resolved in favor of applicant.—In 
re Greider, 113 F.2d 122. 


Cust. & Pat.App. Rule of doubt may 
only be applied in favor of applicant 
for patent, where doubt®is reasonable 
one.—In re Oberweger, 115 F.2d 826. 

Cust. & Pat.App. Doubt on question 
of patentability of claims should be 
resolved in favor of the applicant.—In 
re Herchenrider, 117 F.2d 261. 

Cust. & Pat.App. That the claimed 
invention is inherent may not be es- 
tablished by probabilities or possibili- 
ties.—Keeling v. Heid, 118 F.2d 571. 

App.D.C. In action to authorize the 
issue of a patent relating to a method 
and an apparatus for casting copper or 
similar metal in vertical molds, evi- 
dence sustained judgment denying pat- 
ent for lack of invention. 35 U.S.C.A. 
§ 63.—Eppensteiner v. Coe, 114 F.2d 

App.D.C. Evidence warranted denial 
of application for patent for process for 
making fuel briquets from bituminous 
coal and resulting product on ground 
of lack of invention. 35 U.S.C.A. § 63.— 
Wolf v. Coe, 112 F.2d 857. 


§ 90 
C.C.A.Ohio. That a thing is new and 
useful is not sufficient to entitle its cre- 
ator to a patent.—Hlectric Vacuum 
eet Co. v. P. A. Geier Co., 118 F.2d 


§ 91 

C.C.A.Mass. Where patent claims 
were invalid for want of invention, 
commercial success of company using 
the patented method was immaterial,— 
Grosjean v. Panther-Panco Rubber Co., 
113 ¥.2d 252, affirming 26 F.Supp. 344. 

C.C.A.Mo. The popularity and com- 
mercial success of an article are not 
important on the issue of patent valid- 
ity except where the question of in- 
vention hangs on the thread of doubt. 
—Hvr-Klean Seat Pad Co. v. Firestone 
Tire & Rubber Co., 118 F.2d 600. 

D.C.N.Y. In an infringement 


suit, 


for a patent, commercial succe: 

applicant’s process would be 
consideration, but, having 
doubt, the court may not consid 
In re’ Day, 118 F.2d 352. ~ 


§ 92 : 
Where patented imprc 
ments in composite pipe constructior 
the kind used in conveying ga 
fluids of combustion occurred 
confines of an ancient art, its 
ate and wide commercial adoption 
powerful evidence of “invent 
contrasted with the exercise of 
mechanical ingenuity.—Payne Furna 
& Supply Co, v. Williams-Wallace Co 
1 V2 de 8250 Ba, 

C.C.A.Cal. In action for infringen 
of two broad claims of a pat 
taining eight claims, the comme 
success attained by use of the pate 
method could not be relied on fo: 
pose of showing ‘invention, s 
commercial success might be re 
the claims not involved in th 
which were assumed to be valid 
man vy. Paul KE. Hawkinson Co. 
2d 167, modifying Paul BE. Ha 
Co. v. Goodman, 32 F.Supp. 732. _ 

C.C.A.Il], Commercial success 
not be used to create a doub 
ing patent validity, but it 
times if properly weighed, i 
in dissolving one.—Ace Paten 
poration v. Hxhibit Supply 
F.2d 349. ’ 
C.C.A.Ind. In determining rali 
of patent, patentee’s commercial sg 
cess should not be ignored, ; 
standing advertising and ability to a 
vertise should not be overlooked, 
cially where patented device accon 
plishes but little or no more thin Ott 
similar structures.—H. R. Wagner Mfs 
ee v. Porter Steel Specie ae 


in 


: PL tle 
C.C.A.Md. Commercial success is de 
cisive of patentability only when inve 
tion is in doubt.—Slayter & Co. 
Stebbins-Anderson Co., 117 F.2d 84 
firming 381 F.Supp. 96. ; rn 
C.C.A.Mich. Commercial success 
no avail to establish validity of a p 
ent except in cases where question 
validity is close—Paine & Williams Co, 
v. Baldwin Rubber Co., 113 F.2d 
affirming Paine Williams y. 
Rubber Co., 23 F.Supp. 485 


“invention”’.—Oxford Varnish Corpor. 
tion v. General Motors Corporation, 120. 
F.2d 44, affirming 23 F.Supp. 562. 

Where patent discloses no inyen 
over prior art, commercial success is 
no avail to establish validity.—Oxford 
Varnish Corporation v. General Motors 
Corporation, 120 F.2d 44, affirming 
F.Supp. 562. 

C.C.A.Mo. Commercial success ¢ 
not convert mechanical skill into 
vention, but in doubtful cases it may 
constitute evidence of invention.—G. 
Packwood Mtg. Co. v. St. Louis Jan 
tor Supply Co., 115 F.2d 958. — ( 

C.C.A.N.J. Only when invention is 
in doubt may commercial success of 
a patent turn the scale in a_patentee’s 
favor.—K. J. Brooks Co. v. Klein, 114 _ 
H.2d) 955. eq 

.C.A.Ohio. The commercial success 
which a patentee’s assignee attributed 
to patented device and fact that indus- 
try had licensed assignee’s patent did 
not establish ‘“invention’’.—Hlectrie Vae- 
uum Cleaner Co. v. P. A. Geier Co., 118 
Hi2d 221. 

“Trade success’ and “licensing of a 
patent” are not synonymous in the pat- 
ent law.—Electric Vacuum Cleaner Co. 
v. P. A. Geier Co., 118 F.2d 221. 

Where lack of novelty of patented 
article was clearly shown in action for 
alleged patent infringement, acceptance 
of license and some commer¢ial sueces 
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Vacuum 


tee’s de- 


mercial success and utility are 
nelusive in favor of “invention” 
d can be overcome by clear proof of 
- of invention.—Bailey  v. 

& Co., 115 F.2d 904. 
“Commercial success” of a 
is not necessarily established by 
ce of devices built under licens- 
reements.—Leishman y. Associat- 
Wholesale Electric Co,, 36 F.Supp. 


.Conn, Mere commercial success, 
mportant, is not by itself suffi- 
vidence of “invention’’,—Hlectric 
Vybro Corporation, 36 F.Supp. 


Sears, 


Cc. The commercial success of 
e for which patent is sought is 
itself conclusive on question of 
r construction of such device in- 
s invention, but it is strong evi- 

that the art as it was theretofore 

did not show an obvious solu- 
0 a need.—Burgess Battery Co. v. 
F.Supp. 377. 

‘Fla. Commercial success, _ al- 
h not conclusive of invention, is 
persuasive, especially where the 
art shows no success along the 
Ce aaaaned vy. Drolet, 38 F. 


.C.Mass. Commercial success _ does 
pply inventive genius to a device 
as none.—Anderson Co. v. Lion 

ts Co.. 36 F.Supp. 474. 

J. That invention has, been 

reially successful does not jus- 

staining a patent, unless ques- 

‘novelty is fairly open to doubt. 

|v. BF. A. Vieser & Son, 38 F. 

232. 

N.Y. Commercial success does 

1 itself indicate invention, but it 

may be considered as a testimonial of 

Warner Bros. Co. v. Treo Co., 


. 


Supp. 1002. 

.O.N.Y. In determining validity of 
ent relating to a catamenial de- 
ice and to means for manufacturing, 
packing, and using it, the commercial 


laced on the market, aided by frank 
dvertising of device due to a change 
in public psychology. 35 U.S.C.A. 8§ 
' $31, 69.—Tampax, Ine., v. Personal 
Products Corporation, 38 F.Supp. 663. 
Commercial success does not prove 
‘ “invention” and can only be considered 
on the question of invention if it be in 
‘doubt. 35 U.S.C.A. §§ 31, 69.—Tampax, 
., v. Personal Products Corporation, 
8 E.Supp. 663. 
D.C.N.Y. The fact that  plaintiff’s 
reater, modeled after the design of 
is patents was pleasing and appealed 
to the buying public and enjoyed con- 
siderable commercial success was not 
sufficient. to constitute “invention’.— 
Olympic Knitwear yv. Fleetwood Sport- 
wear, 39 F.Supp. 55. 

D.C.N.Y. The fact that patented 
dresses receive immediate approval by 
buyers is not sufficient to show ‘‘in- 


ae, 


vs 


$ 


vention,” altho 


Supp. 216. 


Lombardy Dresses, 40 F 
D.C.Ohio. A court ina 


ture which has won a position of un- 
challenged supremacy in the commer- 
cial world should. endeavor to sustain 
rather than defeat the, claims.—Weis- 
baum y. Gerlach, 33 F.Supp. 783. 
D.C.Tenn.! Widespread commercial 
success of a patented device should be 
considered in determining the question 
of “invention.”—Newark Stove Co. v. 
Gray & Dudley Co., 39 F.Supp. 992. 
The fact that a patented device over- 
came defects in prior structures which 


the present skill in the art had, for 


several years, been trying to success- 
fully remedy, and went into immediate 
successful commercial use is persuasive 
evidence of an ‘invention.’’—Newark 
Stove Co. v. Gray & Dudley Co., 39 F. 
Supp. 992, 

D.C.Tex. Practical success of inven- 
tions, as shown by almost universal 
commercial acceptance of patents 
thereon, was strongly persuasive that 
patents were valid—Hughes Tool Co. 
v. United Mach. Co., 35 F.Supp. 879. 

The highest evidence of “discovery” 
is how that part of the public, whose 
business the thought affects, takes to 
the thought and uses it to advance and 
promote its particular business, and 
if acceptance is practically unanimous, 
whether it consists of a single new 
idea or a new combination of old ones, 
proof of ‘‘discovery” is well-nigh con- 


clusive-—Hughes Tool Co. vy. United 
Mach. Co., 35 F.Supp. 879. ; 
Cust. & Pat.App. While affidavits 


showing commercial success on applica- 
tion for patent are not conclusive on 
question of patentability because com- 
mercial success may not be attributable 
to improvement alone, such affidavits 
are of some importance as showing that 
device was successful, where device al- 
legedly disclosed by prior art was not 
a success in so far as solving problem 
ae econcerned.—In re Mock, 117 F.2d 

App.D.C. That many years elapsed 
without the invention of an adequate 
mufier for automobile engines. until 
application relied on in action to obtain 
a patent was made in 1930, could not 
be urged as strong evidence that ap- 
plicant’s devic@é was inventive and that 
plaintiff was entitled to a patent, 
where plaintiff had been granted a pat- 
ent on several forms of applicant’s de- 
vice, and it appeared that there was 
relatively little interest in the matter 
of developing an effective muffler until 
about 1930; 385 Fecne 63.—General 
Motors Corporation v. Coe, 120 F.2d 


§ 93 

D.C.Cal. In suit for infringement of 
reissue patent relating to a device for 
Inanual operation of a tuning mecha- 
nism for a radio receiving set, evidence 
did not sustain plaintiff’s contention 
that there had been a demand in in- 
dustry for a long period of time for 
a successful tuner.—Leishman y. Asso- 
ciated Wholesale Hlectrie Co., 36 F., 
Supp. 804. 

When time element is considered as 
evidence of invention, greater weight 
will be given where a demand has ex- 
isted in a particular field for many 
years than where demand has existed 
for a comparatively short time.—Leish- 
man v. Associated Wholesale Hlectric 
Co., 86 F.Supp. 804. 

In suit for infringement of reissue 
patent relating to a device for manual 
operation of a tuning mechanism for 
a radio receiving set, evidence that 
manufacturer of alleged infringing de- 
vice was experimenting for less than 
a year endeavoring to develop a tuner 
and after a lapse of time developed ac- 
cused device tended to negative inven- 
tion by plaintiff.—Leishman y, Asgsoci- 
ane Wholesale Electric Co., 36 F.Supp. 


§ 100 
©.0.A.1l. In statute providing for is- 
suance of patent to any person who has 
invented any new, original and orna- 


a 
oo 


pproaching the 
consideration of a patent for a struc- 


Son v. Doppelt, 120 F.2d 50. 39 

To authorize a design patent, the ex- 
ercise of inventive faculty is required, 
and a product of the skill of ordinary 


with knowledge of prior art is not pat-. 
entable. 35 U.S.C.A. § 73.—S. Dresner 
& Son v. Doppelt, 120 F.2d 50. i 

“Invention” in design patent means 
the same exceptional talent that is re- 
quired for a mechanical patent so that. 
the fact that the design may have been 
new and pleasing enough to catch the 
trade is not alone enough, but the fac- 
tor-of inventive genius must be present, 
35 U.S.C.A. § 73.—S. Dresner & Son v. 
Doppelt, 120 F.2d 50. 

A design is not patentable merely be- 
cause it can be distinguished in ap- 
earance from prior design. 35 U.S.C.A. 
Pe oean Dresner & Son yv. Doppelt, 120 


C.C.A.N.Y. The validity of a design 
patent depends upon the same factors. 
ag that of a mechanical patent, that is, 
the condition of the art when the design 
was made, how long the need had ex- 
isted, how nearly the art had ap- 
proached the new design and when, and 
how far the design met with popular 
approval and displaced other designs 
when it appeared.White v. Leanore 
Frocks, 120 F.2d 113. 

D.C.Md. ‘Design patents” should is- 
sue only on ornamental or aesthetic fea- 
tures of a device, and cannot dominate 
functional or utilitarian features, and 
a design differing from prior art mere-. 
ly through addition of some feature 
placed there for purely functional pur- 
poses is not “‘patentable.”—Connectieut 
Paper Products v. New York Paper Co., 
39 B.Supp. 127. ' 

Where earlier design patent has not 
expired and anticipates mechanical pat- 
ent, design patent should be held void 
and mechanical patent valid, since de- 
sign as patented was not in fact orna- 
mental, but functional, and therefore 
not the proper subject matter for a 
“design  patent’.—Connecticut Paper 
Products v. New York Paper Co., 39 FP. 
Supp. 127. 

D.C.Mass. In a design patent, the 
subject matter must be novel and must 
have called for an exercise of the in- 
ventive faculties, and if either of guch 
essentials is absent, the patent. cannot 
be sustained.—Seaver v. Wm. Filene’s 
Sons Co., 37 F.Supp. 762. 

D.C.Mich. Design patents stand on 
as high a plane as utility patents and 
require the exercise of as high a de- 
gree of the inventive faculties, and the 
test for “invention” is to be considered 
the same for designs as for mechanical 
patents, that is, whether the new com- 
bination was within the range of the 
ordinary routine designer.—Heyer v. 
Allen BHlectriec & Equipment Co., 37 FB, 
Supp. 455, affirmed 117 -¥.2d 739. 

D.C.N.Y. A valid design patent can- 
not be secured by merely assembling 
old visual elements.—Rowley v. Tresen- 
berg, 37 F.Supp. 90. 

The adaptation of an old shape to a 
new purpose is not the basis for a valid 
design patent.—Rowley v. Tresenberg, 
By aay oe f f 

_D.C.N.Y. Duplication of parts is not 
“invention” either in design patent or 
mechanical patent.—Gold Seal Importers 
Sight laa White Fashions, 38 F.Supp. 


The same tests are applied to design 
patents as_to mechanical patents.— 
Gold Seal Importers v. Morris White 
Fashions, 38 F.Supp. 890. 

Mere duplication of design is not “‘in- 
vention’’.—Gold Seal Importers v. Mor- 
ris White Fashions, 38 F.Supp. 890. 

A design patent must be the product 
of “invention”, meaning the same ex- 
ceptional talent that is required for a 


mechanical patent.—Gold Seal Importers 


rt ie tet 


designer acquainted with or chargeable. 
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39 F.Supp. 838. 


asing enough 
sign must be th 


In a design patent, the 
subject matter must be novel and 
must have called for an exercise of the 
inventive faculties, and if either of 
such essentials is absent, the patent 
cannot be sustained.—_Seaver vy. Wm, 
Filene’s Sons Co., 37 F.Supp. 762. 
D.C.N.Y. Where design patent con- 
tained no written specifications point- 
ing out any particular feature of nov- 
elty design, every element of the de- 
sign must be deemed to be essential.— 
Forman v. American Exp. Co., 37 F. 


Supp. 82. 


§ 105 

C.C.A.N.Y. Experimental use of de- 
vice more than two years prior to 
application for patent would not in- 
validate the patent. 35 U.S.C.A. § 31, 
—General Blectric Co. v. Minneapolis- 
Honeywell Regulator Co., 118 F.2d 
278, reversing Brown Instrument Co. 
v. General Electric Co., 35 F.Supp. 29, 
motion denied General Electric Co. v. 
Minneapolis-Honeywell Regulator Co., 
35 F.Supp.’ 35. 

C.C.A.N.Y. Owner of patent had 
burden of showing that use of devices 
by inventor and friend more than two 
years prior to application for patent 
was experimental only, in order to 
avoid effect of provision in statute 
permitting patent to be granted only 
if device had not been in public use 
for more than one year prior to ap- 
plication. 385 U.S.C.A. § 31.—General 
Blectric Co. v. Minneapolis-Honeywell 
Regulator Co., 118 F.2d 278, reversing 
Brown Instrument Co. v. General Elec- 
tric Co., 35 F.Supp. 29, motion denied 
General Electric Co. v. Minneapolis- 
Honeywell Regulator Co., 35 F.Supp. 


Bvidence that inventor was actually 
experimenting with and changing his 
device up to time within two years of 
his application for patent justified 
finding that there was no public use 
by inventor or others more than two 
years prior to application. 35 U.S.C.A. 
§ 31.—General Blectric Co. v. Minne- 
apolis-Honeywell Regulator Co., 118 
F.2d 278, reversing Brown Instrument 
Co. y. General Electric Co., 35 ee oe 
29, motion denied General Hlectric Co. 
v. Minneapolis-Honeywell Regulator 
Co., 85 F.Supp. 35. 

D.C.Cal. What constitutes a “public 
use” or an “offer for sale’ more than 
two years before application for pat- 
ent, making a patent void, is a “‘ques- 
tion of fact’. 35 U.S.C.A, §- 31.— 
Lensch y. Metallizing Co. of America, 
39 F.Supp. 838. 

Experimental use of invention is 
never “public use’ so as to make patent 
void, if it is conducted in good faith 
for the purpose of testing the qualities 
of the invention. 35 U.S.C.A, § 31.— 
Lensch vy. Metallizing Co. of America, 


§ 108 

C.C.A.N.Y. An inventor who kept his 
pneumatic puffing, machine for quilting 
absolutely secret from the outside 
world, except to secure selling agents 
for his product, and who permitted such 
agents to learn only performance and 
not construction of machine, was not a 
‘first inventor’ and his use was not a 
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114 F.2d 
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qu Nice, 
28. ‘ 
A prior use ’ 
must be a public use.—Gillman v. Stern, 
114 F.2d 28. up 

A secret use is not a “public use” 
which will bar a patent, and a secret 
inventor is not a “first inventor.’—Gill- 
man v, Stern, 114 F.2d 28. 

In determining whether patent is in- 
valid for prior use, distinction must be 
drawn between public user which does 
not inform the art and _a_ secret user. 
—Gillman y. Stern, 114 F.2d 28. 

D.C.N.Y. The claims of patent relat- 
ing to catamenial device were invalid 
if their subject-matter was described in 
a printed publication in any country 
or was on sale in the United States be- 
fore a date which was two years prior 
to application. 35 U.S.C.A. §§ 31, 69. 
—Tampax, Ine., v. Personal Products 
Corporation, 38 F.Supp. 

3 


§ 11 

D.C.N.Y. The testing of an invention 
for a period of two years and three 
months after its discovery did not con- 
stitute a “public use’ within meaning 
of patent statutes so as to constitute 
a constructive abandonment of inven- 
tion. 35 U.S.C.A. § 31.—Brown Instru- 
ment Co. v. General Electric Co., 35 
F.Supp. 29, new trial denied General 
Hlectrie Co. v. Minneapolis-Honeywell 
Regulator Co., 35 F.Supp. 35 

D.C.N.Y. Where, after an inventor re- 
duced to practice his discovery, he 
waited two years and three months to 
apply for. a patent, burden was on 
inventor to show that he had not made 
a “public use’ of his device within 
meaning of the statute and thus con- 
structively abandoned his invention. 
35 U.S.C.A. -§ 31.—Brown Instrument 
Co. v. General Electric Co., 35 F.Supp. 
29, new trial denied General Electric 
Co. v. Minneapolis-Honeywell Regulator 
Coz, soy HR Suppy'35 


D.C.Cal. What constitutes a “public 
use” or an “offer for sale’? more than 
two years before application for pat- 
ent, making a patent void, is a “ques- 
tion of fact’. 385 US.C.A. § 31.— 
Lensch vy. Metallizing Co. of America, 
39 F.Supp. 838. 

D.C.N.Y. A plaintiff -in patent in- 
fringement suit cannot escape the in- 
validating of patents because they were 
sold only through one store, and sales 
were for the purpose of “trying it out 
from a merchandising standpoint”. 35 
U.S.C.A. §§ 31, 69.—Tampax, Ine., v. 
Personal Products Corporation, 38 F. 
Supp. 663. 

The sales by patentee of patented 
devices to druggist and sales by him 
to customers were in no sense within 
term “experimental use’ but were 
“sales” on issue of invalidity of pat- 
ent because of such sales. 35 U.S.C.A. 
§§ 31, 69.—Tampax, Inc., v. Personal 
Products Corporation, 38 F.Supp. 663. 

Only one sale more than two years 
before date of application for patent 
would be sufficient to invalidate the 
patent. 35 U.S.C.A. §§ 31, 69.—Tam- 
pax, Inc., v. Personal Products Corpo- 
ration, 38 F.Supp. 663. 

§ 119 

D.C.Cal. In patent infringement suit, 
wherein defendant alleged that the 
invention was known and used and cir- 
cularized and offered for sale for more 
than two years, the character of evi- 
dence required to establish such allega- 
tion should not be different from proof 
of anticipation or abandonment. 385 
U.S.C.A. 69.—Lensch vy. Metallizing 
Co. of America, 39 F.Supp. 838. 

Evidence in patent infringement suit 
held not to establish that invention 
was known and used and circularized 
and offered for sale more than two 
years before date of application, as 
ground for holding patent invalid. 35 
U.S.C.A. 69.—Lensch y. Metallizing 
Co. of America, 39 F.Supp. 838. 

Oral testimony, unsupported by ex- 
hibits or documents, tending to show 
use, sale, abandonment or publication 
of invention before application for pat- 


which will bar a patent — 


>A. § 69.—Lensch v._ 

. of America, 39 F.Supp. | 
D.C.Pa. Evidence warrante 

that a certain patented device for fi 

ing ends of copper tubing w. 

public use or on sale for m 


two years prior to date of a 


Lor 

ip plic: 
by another inventor for a patent on 
similar, device. 35.U.S.C.A. § 31 
perial Brass Mfg. Co. vy. Bonn 
& Tool Works, 38 F.Supp. 82 


8.120 34h) At ge 
D.C.Md. The vice of double patent 
ing arises from the fact that the sec 
ond patent defeats dedication made i 
first patent by extending term o 
original monopoly, and therefor 
thing which relieves inventor | 
first dedication sets him free again — 
dedicate the disclosure, if ae er 
wise abandoned, and leaves it as a 
valid consideration for the second 
grant.—Connecticut. Paper Products 1 
New York Paper Co., 39 F.Supp. 
D.C.N.Y. Where a claim had 
rejected by Patent Office and 
acquiesced and canceled such im, 
revival of such claim could not be pe 


mitted in a new and independent 
ent, especially where patentee mad 
reservation when claim had b 
jected and patentee abandoned 
public everything described in 
but not claimed. 35 U.S.C.A. 
—Tampax, Inc., v. Personal 
Corporation, 38 F.Supp. 663. — 
D.C.Pa. Whether an inven 
been abandoned is a “quest 
fact” and depends upon invento 
tention.—Imperial Brass Mfg. 
Bonney Forge & Tool Works, 


Supp. 829. 
121 


§ 

C.C.A.1U. An inventor, who: 
eation for a patent has been 
and who without substantial reas 
excuse omits for many years — 
any step to reinstate or renew it, 1 
be held to have acquiesced in 
jection and to have “abandone 
intention of further prosecutin: 
claim.—Na-Mae Products Corpo 
v. Federal Tool Corporation, ] 
167, affirming 36 F.Supp. 426. 

One acquiescing in rejection o 
claims in hig patent sone 


or 
thereon, “abandoned” 
of disclosure in applica 

though such disclosure was made 
file wrapper instead of specifica’ 
of patent as issued.—Na-Mac Prod 
Corporation v. Federal Tool Corp 


tion, 118 F.2d 167, affirming 36 
Supp. 426, : 
C.C.A.Or. Hverything embodie 


invention and not claimed by patentee 
is dedicated to the publie.—Bailey 
Sears, Roebuck & Co., 115 BW.2d 9 

D.C.Or. ‘Procrastination in appl 
for a patent was inexcusable, since 


earried into public use— 
Southern Oregon Sales, 
605. 

Where patentee was forced to rel: 
upon his first application to establis! 
continuity in order to avoid the de-— 
fense of public use more than two 
years prior to filing of second applica- 
tion, rejection of first application — 
should be held complete in absence of 
appeal therefrom, if claims in the two 
applications were substantially identi- | 
eal in disclosure, and if the claims — 
were not substantially identical, con- 
tinuity of prosecution would not be I 
established.—Veaux vy. Southern Oregon 
Sales, 33 F.Supp. 605. 

D.C.Pa. That which was shown in 
patent but not claimed was presumed : 
to be dedicated to the public.—Cheney rr 
Co. v. Cunningham, 37 F.Supp. 224. Me 

D.C.Pa. Mere lapse of time before an 
inventor applies for a patent does not, & 
per se, constitute ‘‘abandonment” of in- 
vention, especially where delay is oe 4 

Meda As, 


ined in such manner as show 
there was_no intention to aban- 
—Imperial Brass. Mfg. Co. v. Bon- 
etre! & Tool Works, 38 F.Supp. 
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.Cal. The burden of proving an- 

cipation or abandonment of patent is 

pon the party asserting it, and such 

‘ rden must be sustained by clear and 
eonvincing evidence. 35 U.S.C.A. § 31. 

-Lensch v. Metallizing Co. of America, 


In action for infringement 
tent on fruit. box, proof that over 
men knew of the device in 1925, 
nd box was widely used in 1929, but 
ntee did not make the box until 
8 and did not apply for patent un- 
930, established “laches’”’ sufficient 
id the patent, in absence of ex- 


proximately eight years before _ap- 
lying for patent.—Imperial Brass Mfg. 
C v. Bonney Forge & Tool Works, 
38 F.Supp. 829. 
As respects abandonment, every rea- 
sonable doubt should be resolved in 
favor of a patent.—Imperial Brass Mfg. 
( Bonney Forge & Tool Works, 
Supp. 829. 


; 127 
D.C. The general idea of possi- 
ties which applicant had _ before 
ite of application for prior patent did 
ot constitute kind of “conception” 
ecessary to show priority of inven- 
m, which means complete perform- 
e of mental part of inventive act.— 
ran v. Coe, 38 F.Supp. 984. 
st. & Pat.App. Where junior par- 
in a patent application filed long 
or to filing of the senior parties’ ap- 
ition, disclosed a composition em- 
ing a cellulose derivative and con- 
taining an alkyl acetonyl phthalate— 
eetonyl ethyl phthalate—as a plastici- 
ger, the junior party was the first to 
complete the “invention” defined in 
a eount involved in interference proceed- 
ing, for a composition embodying a 
lulose derivative and containing as a 
lasticizer an alkyl acetonyl phthalate, 
1 the junior party was entitled to an 
ward of priority of invention defined 
n the count,—Kyrides v. Andersen, 121 
d 514, 
-A patent applicant completed, the in- 
ention involved by filing of patent ap- 
plicationmKyrides vy. Andersen, 121 F. 
20/514. - eS 


ee § 
ib Cust. & Pat.App. Where surgeon spe- 
cializing in urology sought to create 

n integral one-piece distensible bag 
eatheters and informed rubber goods 
“manufacturer that surgeon had used 
tinfoil and also shellae to prevent sur- 
face adhesion for formation of disten- 
gible portion in the wall of the cathe- 
ter but manufacturer’s chemist, with- 
out any suggestion from surgeon sub- 
stituted for material suggested by sur- 

- geon a solution of ethyl] cellulose in al- 
cohol, the surgeon could not be cred- 
ited with complete conception, since 
one of the vital elements of the method 
was the discovery of the chemist.— 
Raiche y. Foley, 113 F.2d 497. 
ant ae § 129 
-€.C.A.N.J. Reduction of an invention 
to use does not necessarily require a 
commercial use.—E. J. Brooks Co. vy. 
 Kiein, 114 F.2d 955. 
= =.C.D.C: There was no “reduction 
to practice’ of alleged invention of 
improvements in a process of making 
 fabrie where inventor had never made 
fabric nor a sufficient amount of sized 
' yarn to weave a fabric nor tested it 
; mn weaving or knitting—Abbott vy. 
Shepherd, 37 F.Supp. 868. 

D.O.N He who first conceives and 
invents a machine, art or composition 
may date his invention back to the 
? time of its conception if he connects 
the conception with its reduction to 


to show. 


Cust. & Pat.App. The filing of an ap- 
plication for patent was a constructive 
reduction to practice of invention in- 
yelp Sep yRcgn v. Kraft, 113 F.2d 
Cust. & Pat.App. In interference pro- 
ceeding, to establish reduction to prac- 
tice it must appear that the device 
tested included all elements of the 
count.—Akers v. Papst, 113 F.2d 136. 

Cust. & Pat.App. A disclosure of an 
invention in an issued patent, the in- 
vention not being claimed therein, does 
not constitute a “constructive reduction 
to practice” of the invention, if there is 
a hiatus between the time of issue of 
such patent and the filing of a new 
application disclosing and claiming the 
invention disclosed in the patent.— 
Kear v. Roder, 115 F.2d 810. 

The mere publication of an inven- 
tion by an inventor in a bulletin or a 
magazine is not in law a “constructive 
reduction to practice’ of the invention 
thus disclosed.cKear v. Roder, 115 F. 
2d 810. 

Publication by junior party of his 
alleged invention relating to radio 
beacons as used for guidance of air- 
planes in magazine, though evidence 
of conception of the invention by him, 
was not a “constructive reduction to 
practice” of the invention—Kear v. 
Roder, 115 F.2d 810. 

Cust. & Pat.App. In patent interfer- 
ence proceeding, party submitting no 
evidence was confined to the filing date 
of his application for conception and 
eoustructive reduction to practice.— 
Saunders v. Browne, 117 F.2d 547. 

Cust. & Pat.App. The requirements 
relating to reduction to practice of 
patentable device must be determined 
according to the particular nature of 
the device involved.—Van Cleef v. 
Tierney, 118 F.2d 911. 

A patent may be reduced to practice 
sufficient to meet requirements of pat- 


ent laws without article being com- 

mercially practical—Van Cleef vy. 

Tierney, 118 F.2d 911. 
Cust. & Pat.App. Where applicant 


reduced his invention to practice at 
least as early as August 1, 1934, mere 
delay between that date and filing date 
of March 17, 1936, was not evidence 
of suppression or concealment.—Brown 
y. Childs, 120 F.2d 350. 

Where invention had been reduced to 
practice, question of abandoned experi- 
ment was eliminated.—Brown vy. Childs, 
120 F.2d 350. 

Cust. & Pat.App. Where no _ testi- 
mony was taken on behalf of senior 
party in interference proceeding, he 
was confined to the filing date of his 
application for both conception and 
reduction to practice.—Mershon y. Rob- 
inson, 121 F.2d 495. 

In interference proceeding, junior 
party, in so far ag reduction to prac- 
tice is concerned, may not receive cred- 
it for anything accomplished by tests 
conducted in whole or in part after se- 
nior party’s filing date, unless junior 
party has shown prior conception 
coupled with due diligence thereafter 
during the critical period.—Mershon y. 
Robinson, 121 F.2d 495. 


Cust. & Pat.App. Where senior party 
in interference proceeding was a citi- 
zen of Canada and in preliminary state- 
ment alleged that he had filed a Cana- 
dian application on specified date, but 
he did not introduce in evidence the al- 
leged Canadian application, senior par- 
ty was confined to filing date of his 
United States application for concep- 
tion and constructive reduction to prac- 
tice of the invention.—Knutson y. Bll- 
son, 121 Fi2d 617. 

Where it was claimed that rock drill 
was a radical departure from the con- 
ventional art and that departure in- 
volved both structure and function, 
tests of the device were necessary to 
constitute an actual “reduction to prac- 
tice” of the invention—Knutson y. Dll- 
son, 121 F.2d ‘517, 

Cust. & Pat.App. In interference pro- 


Blair, 121 F.2d 635. 
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D.C.N.Y. The object of patent laws 
is to promote the progress of science 
and the useful arts for the benefit of 
the public and society, and an inventor 
has no right without cause or reason 
to withhold his inventions from_ the 
public.—Sherman vy. American Tele- 
phone & Telegraph Co., 38 F.Supp. 360. 

D.C.N.Y. In action by junior party 
to interference proceeding to obtain 
a patent relating to certain new and 
useful improvements in typewriting 
machines, delay of plaintiff for more 
than eight years in claiming the bene- 
fits of a machine was inexcusable in 
asserting priority of conception. 35 

S.C.A. § 63.—Sherman y. American 
aaycB hans & Telegraph Co., 38 F.Supp. 


Cust. & Pat.App. In patent interfer- 
ence proceeding involving seat adiust- 
ers for use on automobiles, where it 
appeared that senior party was the 
first to conceive the invention, that he. 
was last to reduce it to practice, and 
that he was not diligent in reducing 
the invention to practice during the 
critical period from immediately prior 
to time the junior party entered the 
field to date awarded the junior par- 
ty for reduction to practice, the senior 
party was not entitled to an award of 
pulority, of _invention.—Saunders v.. 

rowne, 117 F.2d 547. 

Cust. & Pat.App. The work done by 
junior party in interference proceeding: 
on fluted lead sheath cable did not con- 
stitute reasonable “diligence” in adapt- 


‘ing and perfecting invention. defined 


by counts relating to high tension 
electric cable systems where work on 
fluted lead sheath cable constituted ac-~ 
tivity on a distinct species of the in- 
vention different from that claimed in 
the counts.—Bennett v. Sonnenfeld, 117 
F.2d -762. 

Cust. & Pat.App. In patent_interfer- | 
ence proceeding, the period during 
which junior party, who was awarded 
a date of conception prior to senior 
parties’ date of reduction to prac- 
tice, was required to use diligence be-. 
gan just prior to date of senior par- 
ties’ reduction to practice.—Groll v. 
Reid, 118 F.2d 931. 

In patent interference proceeding: 
where junior party was awarded a date. 
of conception as early as March, 1932, 
but senior parties reduced invention 
to practice on April 25-26, 1932, and 
where there was no evidence of any 
activity on the part of the junior party: 
or his assistants from March 25, 1932, 
to April 25, 1932, the junior party- 
was not diligent from just prior to 
the date awarded the senior parties, 
and therefore was not entitled to award 
of priority of invention.—Groll v. Reid,. 
118 F.2d 931. 


Cust. & Pat.App. In patent interfer- 
ence proceeding where junior party- 
was awarded prior date for conception 
but senior parties were awarded prior’ 
date for reduction to practice, in de-, 
termining whether the junior party 
was diligent from just prior to date\ 
awarded senior parties for reduction tq. 
practice, experiments made by junior 
party and his assistants after date 
awarded senior parties for reduction 
to practice could not inure to benefit of 
BASS party.—Groll v. Reid, 118 F.2d 


Cust. & Pat.App. Each patent inter- 
ference proceeding involving priority of 
invention rests, and must be decided 
upon its own facts and all the sur- 
rounding circumstances must be viewed 
and considered in determining whether 
there was suflicient diligence, and there. 
is no arbitrary rule or standard by, 
which diligence may be measured.— 
Smith v. Kliesrath, 120 I'.2d 1015. 


Cust. & Pat.App. Junior party was. 


\ 


invention 
in 


F.2d 517. 


§ 132 

C.C.A.Ill A decision of Examiner of 
Interferences awarding priority of in- 
vention to junior party did not relieve 
junior party of duty to submit evidence 
of priority in a companion interference 
in which application of a third party 
was included, notwithstanding that 
third party submitted no evidence, 
since third party was not bound by de- 
cision in interference to which he was 
not a party.—Philadelphia Storage Bat- 
tery Co. v. Zenith Radio Corporation, 

, 117 F.2d 642. 

C.C.A.1l]. Priority of invention was 
properly awarded by the Examiner of 
Interferences to the senior party in an 
interference between application and 
patent on radio tuning device.—Phila- 
delphia Storage Battery Co. v. Zenith 
Radio Corporation, 117 F.2d 642. 

D.C.Del. Where junior party’s ap- 
plication for patent was not filed un- 
til after issuance of patent to senior 
party, burden of proving priority be- 
yond a reasonable doubt rested on ju- 
nior party.—Smith v. Carter Carbure- 
tor Corporation, 86 F.Supp. 102. 

D.C.Del. Where, in patent interfer- 
ence proceeding Patent Office tribunals 

é had awarded priority of invention to 
senior party and Commissioner of pat- 
ents had refused to grant patent to 

junior party for invention relating to 

- catburetors for internal combustion en- 
gines, evidence in junior party’s suit in 
equity to obtain patent was insufficient 
to overcome findings of Patent Office 

" tribunals and required dismissal of suit. 
35 U.S.C.A. § 63.—Smith v. Carter Car- 
buretor Corporation, 36 F.Supp. 102. 

D.C.Del. In statutory action to ob- 
tain patent for device to prevent back 
siphonage in plumbing systems, evi- 
dence established that plaintiff’s device 
was satisfactorily tested. 385 U.S.C.A. 

63.—John B. Pierce Foundation y. 
Penberthy Injector Co., 38 F.Supp. 144. 

D.C.D.C. Evidence showed that the 
senior applicant for patent for im- 
provements in~ electric transformers 
was the true, original and first in- 
ventor of the improvements and en- 
titled to priority over junior applicant. 
—Boucher Inventions v. Sola Electric 
Co., 35 F.Supp. 504. 

D.C.D.C. Evidence largely based up- 
on memory, but including documen- 
tary evidence consisting in part of 
memoranda and letters connected by 
oral testimony with facts in issue, was 
insufficient to establish diligence in re- 
ducing alleged invention to practice.— 
Abbott v. Shepherd, 37 F.Supp. 868. 


D.C.Mass. Evidence justified conclu- 
sion that application made in 1925 by 
plaintiff's assignor for a patent for ad- 
hesive tape did not diselose same in- 
vention as that claimed in application 
made by defendant’s assignor in Octo- 
ber, 1930, for patent for adhesive tape, 

_and hence decision of Hxaminer of In- 
terferences assigning to defendant’s as- 
signor a date of invention as early as 
June, 1928, after plaintiff's assignor 
filed application for patent in March, 
1929, was proper. 35 U.S.C.A. § 63.— 
Minnesota Mining & Mfg. Co. v. Kendall 
Co., 35 F.Supp. 951. 

D.C.N.J. Even if defendant compa- 
ny’s process for manufacture of soap 
was patentable, evidence failed to show 
that defendant company’s process was 
appropriated from plaintiffs—Lorenz v. 
eee et Co., 34 F.Supp. 
315. 

D.C.N.Y. Where claims of two pat- 

ents covered same invention, owner of 


dat 
Knutson v.— 


toward com-— 


vincing evi 

entee was in fact the real inventor and 
discoverer of the invention covered by 
patents.—Brown Instrument Co. y, Gen- 
eral Hlectric Co., 35 F.Supp. 29, new 
trial denied General WBlectrie Co. v. 
Minneapolis-Honeywell Regulator Co., 
35 F.Supp. 35. : 
D.C.N.Y. Evidence held to establish 
that later applicant for a patent cover- 
ing a thermostatic electrical switch de- 
vice was the first discoverer of the idea 
embodied in the patent and that he was 
diligent in reducing his discovery to 
practice, so as to be entitled to priority 
of invention over earlier applicant for 
a patent on a similar device but whose 
patent was issued subsequent to that 
of the later applicant. 35 U.S.C.A. § 
66.—Brown Instrument Co. v. General 
Hlectric Co., 35 F.Supp. 29,' new trial 
denied General Electric Co. v. Minne- 
apolis-Honeywell Regulator Co., 35 F. 
Supp. 35. : 

D.C.N.Y. As respects prions. of in- 
vention, information as to what an in- 
ventor was thinking about prior to his 
application for a patent, would be in- 
sufficient on which to base a finding 
that such inventor was the first dis- 
coverer.—Generul Electric Co. v. Min- 
neapolis-Honeywell Regulator Co., 35 
F.Supp. 35, denying new trial Brown 
Instrument Co. v. General Dlectric Co., 
35 F.Supp. 29. 

D.C.N.Y. The junior party in inter- 
ference proceeding has burden of proy- 
ing that he conceived invention em- 
bodied in counts of interference prior 
to other party’s filing date and also 
that thereafter he used reasonable dili- 
gence in reducing his invention to prac- 
tice.—Sherman y. American Telephone 
& Telegraph Co., 38 F.Supp. 360. 

As against the inventor who is guil- 
ty of inexcusable delay in asserting his 
priority according to law, all the equi- 
ties and presumptions are in favor of 
the inventor who though later in con- 
ception first filed his application for 
a patent.—Sherman y. American Tele- 
phone & Telegraph Co., 38 F.Supp. 360. 

The burden of proof in an interfer- 
ence proceeding is upon the junior 
party to show conception prior to that 
of his adversary, and either actual 
reduction to practice or diligence in 
reducing to practice prior to the filing 
date of his adversary.—Sherman vy. 
American Telephone & Telegraph Co., 
38 E.Supp. 360. 

The one first to conceive an invention 
and last to reduce to practice cannot 
claim a patent, in absence of proof of 
reasonable diligence.—Sherman Vv. 
American Telephone & Telegraph Co., 
38 F.Supp. 360. 

D.C.N.Y. In an action by junior 
party in interference proceeding for 
patent of certain improvements in type- 
writing machines, evidence failed to 
establish any reduction to practice pri- 
or to senior party’s filing date. 35 U. 
S.C.A.° § 63.—Sherman v. American 
pNa gaint & Telegraph Co., 38 F.Supp. 


In action by junior party to inter- 
ference proceeding to obtain a patent 
relating to certain new and useful im- 
provements in typewriting machines, 
evidence was not sufficient to justify 
the overruling of opinion of Patent Of- 
fice examiner. 35 U.S.C.A. § 63.—Sher- 
man vy. American Telephone & ‘Tele- 
graph Co., 38 F.Supp. 360. 


D.C.Ohio. In patent interference ac- 
tion brought by losing party before 
Patent Office, evidence justified a find- 


ing awarding priority of invention to 
one of defendants of claim for a lubri- 
cant compound composed essentially of 
mineral oil, with additional specific con- 
stituents designed to meet the demand 
for satisfactory and efficient lubrication 
of bearings and the like metallic con- 
tacts, under operating conditions of ex- 
treme pressure, especially in view of 
finding of. Board of Patent Appeals 
awarding priority to such defendant 
on appeal from finding of Examiner of 
Interferences awarding priority to 
plaintiff. 35 U.S.C.A. 63.—Smith y. 
Prutton, 36 F.Supp. 659, 


in 


Hodtinn Dei be 
; and plication filed on — 
e that his pat- re 


‘ 3, as a 
pe RS oe constructive re 1 
practice.—Becket v. Arness, 11: 
2a 1011, na ee 
Cust. & Pat.App. Priority of inv 
tion defined in a single count rela 
to the method of producing sound fi 
grained chromium iron alloys vy 
properly awarded to junior part 
ground that his first application 


filing date, July 20, 1933, as 
Me rare ga cee constructive re 
ion to practice.—Becket y. 1ess 
H.2d 1011; * au ATnES 1 
Cust. & Pat.App. In interference 
ceeding involving invention relatin 
steam boiler apparatus, priority of 
vention was properly awarded s 4 
party.—Murray y. Bailey, 112 F.2¢ 


1015. oe 
In interference » 


ane 


ractice. 
Hy : 


In interference proceeding, _ 
party failed to sustain 2 
proving by preponderance of eviden 
that he conceived invention involvi: 
improvement on plaiting machines, and 
reduced invention to practice prior | 
date senior party conceived and r 
duced the invention to practice.—Cahi 
v. Maxant, 112 F.2d 1021. reir 

Cust. & Pat.App. In patent interfe: 
ence proceeding, the junior party has 
the burden of establishing priority 
invention by a_ preponderance of 
SLAP CE TORE On V. ratty aldeeer 


hd 8 hip 
Cust. & Pat.App. In patent interfe 
ence proceeding involving a _ vehicle 
tire and tread therefor, between an ap- 
plication of senior party filed in Ju 
1935 and an application of junior par 
filed in July, 1936, which was a cont 
uation of an application filed in No 
vember, 1934, the earlier application | 
the junior party did not indicate th 
he had any conception of the inve 
tion, and therefore priority of inve 
tion was improperly awarded to t 
junior party. 35 U.S.C.A. § 33.—Bou 
don, Ve Kratty 1132 Wd ata é 

Cust. & Pat.App. The junior party in ~ 
a patent interference proceeding had — 
the burden of establishing priority of 
invention beyond a reasonable doubt ~ 
where he filed his application after the — 
issuance of senior party’s patent.— | 
Vollrath v. McCauley, 113 F.2d 119, 

Cust. & Pat.App. In patent interfer- 
ence proceeding, evidence supported the 
decision of the Board of Appeals that — 
senior party was not entitled to make 
the claim constituting the single count 
in issue relating to an electrical dis- 
charge tube comprising a sealed glass 
envelope containing a rare gas and hay- 
ing a filler composed of insulating ma- 4 
terial, and the board thus properly 4 
awarded priority of invention to the 
junior party—Vollrath v. McCauley, . 
113 F.2d 119. 
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ust, & Pat.App. In interference pro- 
ceeding, testimony of applicant respect- 
ing successful operation of experi- 
mental device must be corroborated to 
iow reduction to practice.—Akers v. 
pst, 113 F.2d 136. 

st. & Pat.App. Evidence sustained 
decision in interference proceeding 
rding priority of invention involy- 
a door lock for automobiles, on 
round that successful applicant was 
ntitled to filing date of his German 
plication for conception and con- 

tive reduction to practice of the 

on. 35 U.S.C.A. § 32.—Akers -v. 
‘113 F.2d 1386. 
In interference pro- 


ving a soldered closure plate which 
| be removed only by the aid of 
i flame failed to meet struc- 


: p v. Shipman, 113 F.2d 142. 
Cust. & Pat.App. In patent interfer- 
ee proceeding, the burden rested 
arty whose application was filed 
yatent to other party issued to 
sh priority of invention beyond 
reasonable doubt.—Raiche y. Foley, 
B.2d 497 


. & Pat.App. In patent interfer- 
proceeding involving method of 
eturing distensible bag cathe- 
nior party was not entitled to 
ward of priority of invention.— 
aiche v. Foley, 113 F.2d 497. 

Just. & Pat.App. Where it appeared 
_ junior party in interference pro- 
ng was first to conceive the in- 
invention and was last to re- 
invention to practice, his filing 
being subsequent to filing date of 
nior party in order for junior party 


ist. & Pat.App. The junior party in 
tent interference proceeding had 
burden of proving priority of inyention 
a preponderance of evidence.—Kear 
Roder, 115 F.2d 810. 

An inventor’s testimony with respect 
to reduction to practice of an alleged 
tion must be corroborated to es- 
ablish reduction to practice—Kear vy. 

der, 115° F.2d 810. 

Cust. & Pat.App. In interference pro- 
ceeding, testimony of witness, who at 
ime of taking his testimony was chief 
of the Radio Development Section of 
e Bureau of Air Commerce, that 
_ junior arty had _ disclosed to him 
lleged invention relating to radio bea- 
ons as used for guidance of airplanes 
nd that he had witnessed operation of 
pparatus set up by junior party, was 
insufficient to corroborate junior party’s 
testimony with respect to reduction to 
practice of alleged invention, where wit- 
ness did not testify that he personally 
made such detailed observations of op- 
erations of apparatus as would qualify 
him to corroborate junior party’s testi- 
- mony that the tests demonstrated _utili- 
ry ty of alleged invention.—Kear v. Roder, 
i igs F.2d 810 

‘In interference proceeding, testimony 
of witness, who at time of taking his 
stimony was chief of the Radio De- 
-yelopment Section of the Bureau of Air 
Commerce, that he had personal knowl- 
edge of eight installations of junior 
- party’s alleged invention relating to 
radio beacons as used for* guidance of 
airplanes and junior party’s successful 
operation of invention, did not corrobo- 
rate junior party’s testimony with re- 


a Fe ae 
In interference proceeding, testimony 
of a mechanic who had a general under- 
standing of the problem which junior 
party was trying to solve, but who did 
not pretend to be acquainted with solu- 
tion reached by junior party, was not 
sufficient corroboration of junior par- 
ty’s testimony with respect to reduc- 
tion to practice of alleged invention re- 
lating to radio beacons as used for 
guidance of airplanes.—Kear v. Roder, 
115 F.2d 810. i 

In interference proceeding, testimony 
of one under whose supervision junior 
party was working at time of making 
alleged invention relating to radio bea- 
cons as used for guidance of airplanes 
was insufficient to corroborate junior 
party’s testimony with respect to re- 
duction to practice of alleged invention, 
where it was not clear whether witness’ 
corroborating testimony . was based 
wholly upon his personal knowledge or 
in part upon conversations with junior 
party and upon reports submitted by 
sens party.—Kear v. Roder, 115 F.2d 
8 


In interference proceeding, junior 
party’s note-book entries and official re- 
ports were merely ‘“‘self-serving declara- 
tions” and were not sufficient to cor- 
roborate junior party’s testimony with 
respect to reduction to practice of ‘al- 
leged invention relating to radio bea- 
cons as used for guidance of airplanes. 
—Kear v. Roder, 115 F.2d 810. 

In interference proceeding, report of 
one under whose supervision junior 
party was working at time of making 
alleged invention relating to radio bea- 
cons as used for guidance of airplanes 
was not sufficient to corroborate junior 
party’s testimony with respect to re- 
duction to practice of the alleged in- 
vention, where it appeared that state- 
ments contained’ in report were not 
wholly within personal knowledge of 
junior party’s superior, but were based 
in part upon statements and reports 
made by junior party.—Kear v. Roder, 
115 F.2d 810. 

In interference proceeding involving 
priority of junior party’s reduction to 
practice of alleged invention relating to 
radto beacons as used for guidance of 
airplanes, evidence introduced in behalf 
of junior party was insufficient to cor- 
roborate his own testimony with re- 
spect to reduction to practice to war- 
rant a finding of reduction to practice 
before senior party’s filing date or be- 
tween immediately prior to senior par- 
ty’s filing date and junior party’s fil- 
ing date, the last-named period being 
accompanied by diligence by junior 
party in reducing invention to practice, 
—Kear v. Roder, 115 F.2d 810, 


If a junior party in interference pro- 
ceeding fails to establish facts with 
respect to completion of an invention 
by reduction to practice, he has failed 
to sustain burden upon him and prior- 
ity must be awarded to senior party, 
even though senior party may not be 
entitled to a patent if, under the law 
and rules of the Patent Office, he is 
subject. to application of a statutory 
bar. 35 U.S.C.A. §§ 31, 52.—Kear vy. 
Roder, 115 F.2d 810. 

In interference proceeding, evidence 

failed to establish diligence by junior 
party in reducing alleged invention re- 
lating to radio beacons as used for 
guidance of airplanes to practice at and 
immediately before senior party’s en- 
try into the field, nor for _ several 
months thereafter.—Kear v. Roder, 115 
F.2 : 
Cust. & Pat.App. In interference pro- 
ceeding, junior party must prove his 
case beyond a reasonable doubt.—Cram 
v. Warner, 116 F.2d 502, 

Cust. & Pat.App. In interference pro- 
ceeding involving patent relating to 
laminated wallboard constructed so as 
to give a plank or tile effect, evidence 
warranted award of priority to junior 
party on ground that senior party de- 
rived the invention from junior party.— 
Cram y, Warner, 116 F.2d 502, 


F.2d 512. oA a ‘EAM 

In interference proceeding, evidence 
held not to show reduction to practice 
by junior party prior to filing of senior 
party’s application.—Cover v. Schwartz, 
116 F.2d 512. I é 
Cust. & Pat.App. In patent interfer-— 
ence proceeding, burden was on the 
junior party to establish priority of 
invention by a preponderance of the 
evidence.—Saunders y. Browne, 117 F. 
2d 547. 

Cust. & Pat.App. In patent interfer- 
ence proceeding involving seat adjusters 
for use on automobiles evidence estab- 
lished that senior party was first to 
conceive the invention, that he was the 
last to reduce it to practice, and that. 
he was not diligent in reducing the in- 
vention to practide during the critical 
period from immediately prior to date 
the junior party entered the field to 
the date awarded the junior party for 
successful reduction to ractice.— 
Saunders v. Browne, 117 F.2d 547. 

Cust. & Pat.App. A junior party in 
interference proceeding who did not 
claim an actual reduction to practice 
of invention prior to filing date was 
required to prove conception of in- 
volved invention prior to filing date of 
senior party, and reasonable diligence 
in reducing such invention to practice 
from a date immediately prior to senior 
party’s filing date to the date of filing | 
the junior party’s application.—Bennett 
v. Sonnenfeld, 117 K.2d 762. 

Where record disclosed that junior 
party in interference proceeding had 
taken out approximately 25 patents, 
some of which had been involved in 
interferences, it would be presumed 
that he must have known the impor- 
tance of protecting patentable concep- 
tious by promptly filing applications 
pherel Of pennves y. Sonnenfeld, 117 F. 

Cust. & Pat.App. A junior party in 
interference proceeding must prove pri- 
ority of involved invention by prepon- 
derance of the evidence—Bennett vy. 
Sonnenfeld, 117 F.2d 762. 

Cust. & Pat.App. In interference pro- 
ceeding involving invention relating to 
high tension electric cable systems, evi- 
dence showed that senior party’s appli- 
cation disclosed the limitations in a 
count which originated in application 
of junior party.—Bennett v. Sonnenfeld, 
117 F.2d 762, 

In patent interference proceeding, 
evidence was insufficient to establish 
diligence on part of junior party in re- 
ducing invention relating to high ten- 
sion electric cable systems to practice 
from date immediately prior to senior 
party’s filing date to date of filing the 
junior party’s application.—Bennett v. 
Sonnenfeld, 117 F.2d 762. 

Cust. & Pat.App. In interference 
proceeding, burden was upon party 
contending that apparatus diagram- 
matically shown in application inher- 
ently operated to perform process of 
the invention to prove the alleged in-. 
herency.—Keeling vy. Heid, 118 F.2d 


Cust. & Pat.App. In an interference 
proceeding, the junior party must es- 
tablish priority of invention by a 
preponderance of the evidence in or- 
der to prevailKeeling v. Heid, 118 
F.2d) 571, 

In interference proceeding where 
junior party moved to shift burden of 
proof, and claimed benefit of filing 
date of another application under the 
doctrine of successive continuations 
through another application and the 
involved application for the alleged 
reason that the count involved in in- 
terference proceeding was for common 
subject matter continued in  dis- 
closures of all three successively co- 
pending applications and not  dis- 
claimed in any of them and contended 
that apparatus diagrammatically 
shown in application inherently oper- 
ated to perform the process of the in- 
vention, evidence failed to sustain 


Tierney, 118 


of. establis 
1 with respect 


Evidence supported Patent Office 
tribunals conclusion that senior party 
did not establish conception or reduc- 
tion to practice of invention embraced 
in counts of interference before filing 
date of junior party’s early applica- 


enter acne v. Barnhart, 118 F.2d 
Cust. & Pat.App. Evidence showed 


that junior party in interference pro- 
ceeding was entitled to the filing date 
of his 1932 application for construc- 


_tive reduction to practice of invention 


embraced in certain counts of inter- 
ference relating to a tubular metallic 
golf club shaft having a grip portion 


_at its upper end and_a tip at its low- 


er end, and hence junior party was 
properly awarded priority of inven- 
tion of the subject matter of those 
counts as against senior party who 
filed his application in 1933.—Vickery 
v. Barnhart, 118 F.2d 578. 

Under evidence, the Board of Ap- 
peals did not err in holding that jun- 
jior’s party’s 1932 application failed 
to disclose the subject matter of cer- 
tain counts of interference relating 
to a tubular metallic golf club shaft 
having a grip portion at its upper 
end and a tip at its lower end, and 
hence junior party was not entitled 
to the date of that application for 
constructive reduction to practice of 
the invention embraced in each of 
those counts.—Vickery v. Barnhart, 
118 F.2d 578. 

Evidence supported Patent Office 
tribunals’ conclusion that the earliest 
date to which junior party was en- 
titled for conception and reduction to 
practice of invention embraced in cer- 
tain counts of interference relating to 
a tubular metallic golf club shaft hav- 
ing a grip portion at its upper end 
and a tip at its lower end was subse- 
quent to the filing date of senior 
party’s parent application, and hence 
senior party was properly awarded 
priority of invention of the subject 
matter of those counts.—Vickery v. 
Barnhart, 118 F.2d 578. 

Cust. & Pat.App. In patent interfer- 
ence proceeding, where application of 
one of parties for patent relating to 
adhesive tape was filed more than six 
months after issuance of patent to oth- 
er party and apparently after ap- 
plicant had actual notice of such pat- 
ent, it was incumbent upon applicant 
to establish priority beyond a reason- 
able doubt.—Van Cleef v. Tierney, 118 
B29 I: 

Applicant for patent relating to ad- 
hesive tape held not entitled to prior- 
ity over Van Cleef patent, No. 2,084,- 
878, relating to adhesive tape, on 
ground that applicant had established 
reduction to practice of the invention 
prior to holder of patent in view of 
evidence showing that article produced 
by applicant prior to issuance of pat- 
ent amounted to nothing more than an 
abandoned experiment.—Van. Cleef v. 
F.2d 911. 

Cust. & Pat.App. In interference 
proceeding junior parties were re- 
quired to show by a preponderance 
of the evidence that they were the 
first inventors.—Wirshing v. Pine, 118 
F.2d 916. 


Where there was nothing tv show 
that knowledge of witness who testi- 
fied in interference proceeding was not 
entirely confined to what junior par- 
ties said to him orally or in reports 
made by each of them concerning 
work done, materials used, and char- 
acter of resultant product, though the 
testimony might be regarded as evi- 
dence of conception, it was ‘‘self-serv- 
ing’ on the question of reduction to 
practice and could not be regarded as 
corroborative evidence of reduction to 
practice.—Wirshing vy. Pine, 118 F.2d 
916. 
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be eae ate 
phurie ester of a wider range of alco- 


ng counts definin 

ing to the addition ot 
lauryl alcohol or a sul- 
hols to a eonventional acid plating 
bath, evidence was insufficient to show 
that junior parties reduced invention” 
to practice before their filing date, 
which was after the filing date of 
senior parties, and junior parties hay- 
ing conceded that there was no dili- 
gence after February, 1934, until they 
filed their application in October, 1935, 
priority of invention was properly 
awarded to senior parties.—Wirshing’ 
y. Pine, 118 F.2d 916. 

Cust. & Pat.App. In patent  inter- 
ference proceeding, the junior party 
had the burden of establishing priority 
of invention by a preponderance of the 


eat Mg a ketitD v. Engs, 118 F.2d 
Cust. & Pat.App. In patent inter- 


ference proceeding involving a process 
for making polymers of tertiary base 
olefines, such as isobutylene, forming 
a part of the light hydrocarbon mix- 
ture produced by cracking of petrole- 
um oils, evidence sustained decision 
awarding priority of invention to the 
junior party—Perkins v. Engs, 118 F. 
2d 924, 

Cust. & Pat.App. In patent interfer- 
ence proceeding involving a process of 
preparing a pure aliphatic monobasic 
earboxylic acid from the corresponding 
impure acid obtained by the oxidation 
of an aliphatic aldehyde with mole- 
cular oxygen, evidence did not sus- 
tain decision of Board of Appeals of 
the United States Patent Office award- 
ing junior party a date for actual re- 
duction to practice prior to date 
awarded senior parties.—Groll v. Reid, 
18> BP i205931, 


Cust. & Pat.App. In an interference 
proceeding, the junior party had the 
burden of proving priority of inven- 
tion by a preponderance of the evi- 
Cao y. Braselton, 119 F.2d 


In interference proceeding, it was 
the duty of junior party to establish 
facts upon which the only corroborat- 
ing witness who testified concerning 
reduction to practice of invention by 
junior party based his conclusion of 
satisfactory operation of junior par- 


ty’s device.—Marden y. Braselton, 119 
F.2d 174. 
Though great weight will not be 


given to delay of junior party in filing 
an application for a patent, it is a 
circumstance proper to consider in 
weighing the testimony on the ques- 
tion of reduction to practice of the in- 
vention at the time claimed by the 
junior party.—Marden y. Braselton, 119 
F.2d 174. 


Cust. & Pat.App. In interference pro- 
ceeding involving counts relating to 
lamps of the negative glow ultra vio- 
let type, evidence supported the con- 
clusion of the Board of Appeals that 
junior party did not establish actual 
reduction to practice before senior par- 
ty’s entry into the field or at any 
other time, and that junior party did 
not establish diligence in reducing the 
invention to practice from immediately 
before senior party’s entry into the 
field to junior party’s filing date, which 
was the date to which junior party was 
entitled for constructive reduction to 
practice, and hence the board proper- 
ly awarded priority of invention to se- 
nior party.—Marden y. Braselton, 119 
F.2d 174. 

Cust. & Pat.App. Claims of an appli- 
eation for a patent relating to a lubri- 
cating composition including as a prin- 
cipal lubricating constituent the com- 
bination of both added sulphur in solu- 
tion in active form and a_ separate 
halogenated petroleum fraction were 
properly rejected, where applicants, be- 
cause they were awarded priority of 
inyention in interference proceeding as 
to a different invention on an applica- 
tion which did not disclose invention 
involved, sought to secure a patent on 
an invention which so far as record 


of proving priority of invention b 
reasonable doubt.—Brown y. Ch 
F.2d 350. eee 
Cust. & Pat.App. Priority of — 
tion of the subject matter of a 
ence counts , describing an article 
manufacture comprising a substant 
ly permanently pleated sheet con 
ing an organic derivative of ce 
was properly awarded to junio 
ty.—Brown v. Childs, 120 F.2d 3 
Cust. & Pat.App. 
senior parties in patent interfere 
proceeding and their witnesses w 
wholly inconsistent with claim © 
they were the inventors of the iny 
patent, the conduct was e li 
great weight in determining issue 
priority of invention.—McKa 4 
logg, 120 F.2d 363. 
Cust. & Pat.App. In patent 
ence proceeding, evidence sustain 
termination of Patent Office tri 
awarding to junior party prio! 
invention relating to process fo 
ducing a puffed corn product.- 
v. Kellogg, 120 F.2d 3863. 
Cust, & Pat.App. In patent 
ence proceeding, the burden wa: 
junior party to establish priori 
invention by a preponderance of 
evidence.—McKay 'v. Kellogg, 120 
363; Kyrides v. Andersen, 121 
514; Knutson v. Hilson, 121 F. 
Cust. & Pat.App. The junior pa 
interference proceeding had bu 
establishing priority of inve 
a preponderance of evidence.— 
v. Crane, 120 F.2d 380. 
Cust. & Pat.App. In patent in 
ence proceeding, the junior part 
prevail, must establish priority o 
vention by a preponderance of th 
dence.—Smith y. Kliesrath, 120 
1015. 7 See 
Cust. & Pat.App. In patent interfe 
ence proceeding involving invention 1 
lating to an automobile body, reco 
on behalf of junior party was suffice 
to show conception of the invention 
least as early as November 30, 1932. 
Smith vy. Kliesrath, 120 F.2d 1015. — 
In patent interference proceeding in- 
volving invention relating to an aut 
mobile body, record established that 
junior party who conceived the inven- 
tion at least as early as November 
1932, but who did not file applicat: 
for patent until January 14, 1933, 
not diligent during the critical per 
which existed from just prior to D 
cember 8, 1932, which was earliest con- 
ception date available to senior party 
and therefore record did not justify 
an award of priority of invention to the 
junior party.—Smith y. Kliesrath, 120 
Hi2d° 10L5. ; 
Cust, & Pat.App. A party who in Mp 
duced no evidence in either of two in- 
terferences was confined to the filin 
dates of his applications which mature 
into patents involved for conception 
and constructive reduction to practice. 
—Finch vy. Dillenback, 121 F.2d 459. 
Cust & Pat.App. The junior party in 
interference proceedings whose appli- 
cation was filed subsequent to issu- 
ance of senior party’s patent had bur- 
den of establishing priority of inven- — 
tion beyond a reasonable doubt.—Finch | 
v. Dillenback, 121 F.2d 459. } ‘ 


Cust. & Pat.App. Where senior party ._ 
in interference proceeding charged with 
having derived invention from junior 
party’s witnesses did not testify nor 
call any one to testify in his behalf, 
the testimony of junior party’s wit- 
nesses was required to be accepted as 
establishing beyond a reasonable doubt 
that, with exception of limitation con- 
tained in certain counts, senior party 
derived invention defined in _ those 
counts from junior party and that ‘the 
was not an original inventor, and hence 
junior party was properly awarded 
priority of invention with respect to 
those counts.—Finch vy. Dillenback, 121 
F.2d 459, 


Where condi 


D rips sion 
4 tribunals that disclo 
Om r party by junior party’s 


messes was suflicient to enable senior 
rty to practice invention defined in 
cel ‘tain counts relating to a system or 
combination of elements for the trans- 
n of picture signals over a tele- 
e line, wherein picture transmis- 
apparatus is associated or coupled 
telephone line by means of induc- 
coupling, without thé exercise of 
hing more than mere mechanical 
kill, and hence senior party was not 
n original inventor of the subject mat- 
defined in those counts and junior 
was properly awarded priority 
in fea Ee vy. Dillenback, 121 
459 


‘ust & Pat.App. In interference pro- 
ding, it was incumbent upon junior 
‘to prove his case by a- prepond- 
of the evidence—Mershon vy. 
on, 121 F.2d 495. , 
n interference proceeding, a junior 
arty may not be awarded priority 
nless he has shown, by a preponder- 
ince of evidence, conception and reduc- 
on to practice or conception with dili- 
ene thereafter during the critical pe- 
iod, prior to senior party’s filing date. 
ershon v. Robinson, 121 F.2d 495. 
Evidence relating to tests conducted 
third person at instigation of jun- 
a ely. was insufficient to estab- 
h conception of invention or reduc- 
ion thereof to practice prior to senior 
party’s filing date——Mershon v. Robin- 
S 121 F.2d 495. 
t.& Pat.App. In patent interfer- 
oer roceeding, evidence did not show 
F nior party had derived inven- 
rectly or indirectly from senior 
Knutson y, Hilson, 121 F.2d 


*s filing date to junior party’s fil- 
date.—Knutson v. Hllson, 121 F.2d 


patent interference proceeding, evi- 
nee that junior party made no ef- 
t to raise money, either by working 
borrowing, to enable him to employ 
counsel for purpose of making applica- 
1. for patent, that he could have 
ec cient money to retain coun- 
o apply for patent, but instead de- 
d his entire time to commercial ex- 
 ploitation of the invention, established 
that junior party had failed to exercise 
‘diligence in reduction to practice”’.— 
Knutson v. Ellison, 121 F.2d 517. 
Cust. & Pat.App. In patent interfer- 
ence proceeding, junior party has bur- 
len of proving by a preponderance of 
vidence that he is the first inventor, 
and suspicions cannot supply the re- 
quirements of the law.—Fersing v. 
meiast. 121 2d 531. 
Cust. & Pat.App. In patent interfer- 
ence proceeding involving invention of 
‘adial bearing in which journal mem- 
- ber had undulatory outer surface pro- 
vided by permanent flexing of ring 
about projections integral with ring, 
evidence as to which of junior and 
senior parties was the employee of the 
other during development period, as to 
- which party suggested inventive ideas 
and as to whether senior party acted 
unfairly in taking and retaining docu- 
ments relating to invention, supported 
af decision for senior party.—Fersing v. 
Reeenast,, 121 F.2d, 531. 
_—s- Cust. & Pat.App. In patent interfer- 
ence proceeding, junior parties had 
burden of proving priority of invention 
by preponderance of the evidence.— 
Buffington vy. Blair, 121 F.2d 635. 
Cust. & Pat.App. Evidence sustained 
finding of patent tribunals that junior 
parties in patent interference proceed- 
_ ing had reduced to practice the inven- 
" tion relating to method for production 
of sponge rubber from aqueous rubber 
_ dispersion.—Buffington yv, Blair, 121 F, 
PATTER 
_ #vidence in patent interference pro- 
ceeding arising from applications for 
patent relating to method for produc- 
tion of sponge rubber from aqueous 
rubber dispersion sustained finding 


ntion p H 
invention by 


priority was properly | 


vy. Blair, 121 F.2d 635. 


uffiington 
Evidence that senior parties to pat- 
ent interference proceeding arising 
from applications for patent relating to 
method for production of sponge rub- 
ber from aqueous rubber dispersion 
conducted experiments looking toward 
development ~of a commercial product 
was too hazy and indefinite to show 
“diligence” in reducing invention to 
Nag Sa ie tra aa Veo. Blair’, 12ko R- 
d 635. } 


§ 136 

Cust. & Pat.App. Where employer 
furnishes money and pays employee to 
invent something, unless employer has 
suggested the broad idea that results 
in invention, his status as employer 
does not entitle him to be regarded as 
the inventor, and suggestions which he 
might make should be eredited to the 


employee-inventor.—_Fersing v. Fast, 
121, F.2d 531. 
Kellogg [1941] 2 


See Kellogg v. 
Dom.L.R. 545. 


§ 148 
Cust. & Pat.App. The disclosure of 
applicant for patent must support the 
claims and where positive limitations 
are set out in the claims, applicant 
may not rely on other patents or the 
knowledge of those skilled in the art 
to supply the omissions in his own 
ic enn Gay re Adams, 117 F.2d 
Gs 
A description of limitations set out in 
claims will not be read into application 
LE rE reee: re Adams, 117 F.2d 


Claims 56, 57, and 58 of application 
for patent on rotary gear finishing 
tool were properly rejected because of 
applicant’s failure to disclose limita- 
tions set forth therein.—In re Adams, 
117 F.2d 1017. 

Cust. & Pat.App. “Saloon type” as 
used in application for patent for a 
vehicle body of the saloon type includ- 
ing a body shell is meant the usual 
sedan type or closed body of an auto- 
weer eae v. Kliesrath, 120 F.2d 

Cust. & Pat.App. Statement in affi- 
davit cannot take the place of a dis- 
closure in application for patent.—In 
re Geisler, 121 F.2d 537. 

Certain claims of an application for 
patent relating to a light-sensitive de- 
vice were properly rejected on ground 
of inadequacy of disclosure—In re 
Geisler, 121 F.2d 537. 


§ 151 
Cust. & Pat.App. A patent for claims 
relating to method of preventing oil or 
water from leaking into a well hole, 
and calling for the introduction into a 
well hole of oil, paper and water or a 
sealing medium comprising an oil ve- 
hicle and a pulpy sealing agent was 
propery, rejected on ground that appli- 
cant did not disclose in his involved 
application a sealing medium which in- 
cluded oil or an oil vehicle—In re Sul- 

livan, 121 F.2d 486. 


A patent for claims for alleged inven- 
tion relating to a grout for treating 
the earth’s strata, particularly for use 
in wells, which claims stated that pat- 
entee used as a constituent in the seal- 
ing medium fluid sugar cane fibers 
that had been substantially desugared 
and of graded lengths within the 
range up to one inch was properly re- 
jected on ground that the applicant 
was not entitled to make the claims 
under an application which did not 
mention fibrous materials being of 
graded lengths.—In re Sullivan, 121 F. 
2d 486. 

Cust, & Pat.App. Hyidence showed 
that a rubber company’s products 
‘Dlioform” and “pliolite’ were on the 
market and were known generally to 
those skilled in the art of chemistry 
when applicants filed their original ap- 
plication for a patent for certain new 
and useful improvements in a trans- 
parent sheet material and coating 
therefor, and hence disclosure in ap- 
plication stating that a type of rub- 


time to practice applican 
505::> 


—In re Gebauer-Fuelnegg, — 
Cust. & Pat.App. saul 
and in cases involving compositions of 
matter, disclosure of species in cited 
reference is sufficient to prevent a later 
applicant from obtaining generic claims, 
although disclosure in an application 
of a species may not be sufficient basis 
for generic claim.—Kyrides. v. Ander- 
sen, 121 F.2d 514. i } 
Count in patent application calling 
for composition embodying a cellulose 
derivative, and containing as a plasti- 
cizer an alkyl acetonyl phthalate, was. 
sufficiently broad to include any one 
of the subgeneric class of the alkyl 
acetonyl phthalates.—Kyrides v. Ander- 
sen, 121 F.2d 514, y 
Cust. & Pat.App. Where chemical 
compositions are involved, the disclo- 
sure in_an application, of a species, is. 
not sufficient basis for generic claims. 
—In re Prutton, 121 F.2d 524, At 
App.D.C. In proceeding to obtain 
patents relating to the cracking of oil. 
to produce gasoline by passing pre- 
heated oil through a series of pipes. 
or steam heat exchangers, wherein 
claim stated that oil was raised “rapid- 
ly” in temperature in the first heating 
zone and then heated ‘‘mildly” in the. 
second, but specification did not so 
state, the claimed function was not in- 
herent in the specification and specifi- 
eation was therefore insufficient to dis- 
close the claimed function. 35 U.S.C.A. 
§ aaa Process Co. yv. Coe, 116 
FR. 


Inherency of a claimed function in: 


a specification in application for patent, 
so that specification need not describe 
the function, may not be established by 
probabilities or possibilities, and the 
mere fact that a certain thing may re- 
sult from a given set of, circumstances 
is not sufficient. 35 U.S.C.A. § 63.— 
Mornard Process Co. vy. Coe, 116 F.2d. 
§ 152 ‘To 
C.C.A.I1]l. Where the disclosure of a 
patent leaves the alleged invention in 
the realm of speculation, it is void.— 
Jobns-Manville Corporation v. Ludowi- 
ci-Celadon Co., 117 F.2d 199. 


C.C.A.Mo. An ‘invention’ is a real 
thing and a “patent” is the description 
of the invention in words or drawings, 
and although the description must be 
reasonably adequate in order to warn 
the public and competitors of the na- 
ture and extent of the monopoly 
claimed, the essence of the patent is the 
invention.—G. H. Packwood Mfg. Co. vy. 
Ren Louis Janitor Supply Co., 115 B.2d 


C.C.A.N.J. Where prior inventors of 
price tag, with seal to prevent sur- 
reptitious removal without mutilation, 
left little, if anything, for subsequent 
discovery, it was incumbent on subse- 
quent inventor of a similar tag, as a 
patent applicant, to state plainly and 
specifically what he claimed to be new 
and to be his invention.—HK, J. Brooks 
Co. v. Klein, 114 F.2d 955. 

C.C.A.Or. 
all of the uses and advantages of the 
invention.—Bailey v. Sears, Roebuck & 
Co., 115 F.2d 904. 

D.C.Conn. The mere fact that certain 
screws were omitted in the claims was 
insufficient to cause a finding that pat- 
ent relating to an improvement in an 
electrical plug device was invalid.— 
Electric Plug v. Vybro Corporation, 36 
F.Supp. 676. 

D.C.Mass. Where patentee claimed- 
more than he actually invented, claims 
were invalid as claiming too much, even 
if some improvements involved invyen- 
tion.—Anderson Co. y. Lion Products 
Co., 36 F.Supp. 474. 

D.C.Mich, An applicant for a patent 
need not describe all the arrangements 
that may go into his structure, but he 
must disclose what his invention is, 
and then he may leave some of the de- 
tails for good mechanics to supply — 


In chemical cases — 


ae ag ee 


A patent need not set out — 


DD. A petitioner for a patent 
who has made a broad invention must 
disclose by drawings and specifications 
how the invention may be used opera- 
tively —Copeman Laboratories Co. v. 
oe Motors Corporation, 36 F.Supp. 


A petitioner for a patent claiming to 
have made a broad invention of a com- 
bination of a metallic tray with a per- 
manent nonmetallic coating to which 
ice would not adhere was required to 
disclose the best coating known to him 
for that purpose, and by disclosing in 
his specifications a coating which was 
operative and by including the formu- 
la for the coating in some of his claims, 
he did not lose his rights to the broad 
invention or deprive himself of the 
right to make broad claims to his 
broad invention.—Copeman Laborato- 
ries Co. v. General Motors Corporation, 
36 F.Supp. 755. ; 
61 


D.C.D.C. An application for patent 
relating to improvements in combina- 
tion packer, setting tool and well bot- 
tom assembly for use in deep wells 
would not be granted, where plaintiff 
claimed more than the contribution 
made by him in making use of certain 
disclosures, and it was not feasible to 
separate that which was patentable in 
the claims ‘from that which was not 
Refente bie eens vy. Coe, 34 F.Supp. 

0 


D.C.D.C. In an application for a 
patent relating to certain bearing al- 
loys, claims drawn to an alloy con- 
taining cadmium and indium should 
not be in the same application with 
claims drawn to a different alloy con- 
taining cadmium indium, and silver.— 
Smart v. Coe, 38 F.Supp. 91. 

In an application for a patent relat- 
ing to certain bearing alloys, certain 
claims, drawn so as to include numer- 
ous alloys not disclosed in the applica- 
tion, held too broad and indefinite to 
be patentable—Smart v. Coe, FR. 
Supp. 91. 

In an application for a patent relat- 
ing to cadmium bearing alloys contain- 
ing indium to prevent corrosion from 
lubricants, a claim reciting, as a hard- 
ener, one of the elements copper, nick- 
el, and antimony held not too broad 
and indefinite, and such alloy was not 
disclosed by the prior art, and hence 
the applicant was entitled to a patent 
including such claim.—Smart vy. Coe, 38 
F.Supp. 91. ‘ 

D.C.N.Y. Where claims in patent on 
method of knitting mittens did not dis- 
close manner of knitting threads into 
each course to cause contraction, the 
elaims must be limited to the particular 
stitches disclosed, and, if not so lim- 
ited, were invalid because incomprehen- 
sive and indefinite. 35 U.S.C.A. § 33; 
Rules of Practice, rule 36, 35 U.S.C.A 
Appendix.—Scotsmoor Co. v. Glovers- 
ville Knitting Co., 39 F.Supp. 41. 

D.C.Ohio. Inventor is entitled to 
fruits of invention to extent that the 
language of his claim covers character- 
istics and properties essential to the 
invention, even though he may not 
have specified therein all properties or 
all results which later might be ob- 
tained, or may not have at the time 
of conception and reduction to practice 
elearly appreciated the full sweep, the 
advantages, and the benefits of his in- 
vention.—Smith y. Prutton, 36 F.Supp. 
659. 

Cust. & Pat.App. An applicant for a 
patent does not comply with statutory 
requirement if he does not file in Pat- 
ent Office a written description in such 
full, clear, concise, and exact terms 
as to enable any person skilled in 
the art or science to which claimed 
invention appertains, or with which it 
is most nearly connected, to make,: 
eonstruct, compound, and use the same. 
35 U.S.C.A, § 33.—In re Schwendler, 
115 F.2d 261. i 

If, in attempting to define his inven- 
tion, an applicant for a patent thas un- 
duly multiplied his claims so as_ to 
bring about confusion, rather than 
elarity and conciseness, applicant has 
nof complied with mandate of statute, 


a b hes 
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and Patent Office may properly reject. 
all claims of application on that 
ground alone. 35 U.S.C.A. § 33.—In re 


Schwendler, 115 F.2d 261. . 

The rejection of claims 1, 2, 10, 13, 
16, 41, 42, 44, and 46, in application 
for patent relating to an invention 
concerning hardenable plastic composi- 
tions and method of making them was 
proper on ground that claims did not 
patentably distinguish or definitely 
point out applicants’ invention over 
prior art.—In re Schwendler, 115 F.2d 


261. 
Cust. & Pat.App. Limitations which 
would avoid prior art may not be im- 


plied in claims in application for a pat- 
ent, even if the application would sup- 
port patentable claims.—In re Pinker- 
ton, 115 F.2d 823. 

Cust. & Pat.App. An applicant who 
has discovered one method of securing 
an improved result is not entitled to 
allowance of claims that would cover 
all methods.—In re Allen, 115 F.2d 936. 

Cust. & Pat.App. The policy of the 
patent law is to favor invention and 
reward the inventor, but one claiming 
an invention is required to define it in 
terms which distinguish it from the 
et art.—In re Davidson, 116 F.2d 


Cust. & Pat.App. An application for 
patent is insufficient to disclose a func- 
tion if the function merely “may” re- 
sult from a given set of circumstances, 
but, if the natural result flowing from 
the operation as taught would result 
in performance of questioned function, 
“disclosure” is sufficient.—McCormick v, 
Malherbe, 116 F.2d 520. 

Cust. & Pat.App. The words “contin- 
uous traveling movement’, as used in 
claim for method of surfacing strip 
material involving “continuous travel- 
ing movement’ of abrasive strip at 
lower rate of speed than speed of strip 
material polished by contact with the 
abrasive strip, meant movement without 
interruption such as would occur with 
employment of an escapement mecha- 
Distr a re Herchenrider, 117 F.2d 

61. 

Cust. & Pat.App. In claim for inven- 
tion relating to manifolding material 
eonsisting of layers of record paper 
strips interleaved with carbon strips, 
individual sheets of which may be seyv- 
ered from the strips at transversely 
placed weakened tear lines, the word 
“terminal margin portions’ mean the 
lower end of each of the undetached 
sheets or the end which when detached 
will be that portion which extends 
farthest from the manifolding machine. 
—Sherman v. Johnson, 117 F.2d 266. 

Cust. & Pat.App. The general rule 
that it is not proper to claim an arti¢le 
by reciting the process of its produc- 
tion, can be departed from where one 
has invented an article which is new 
and useful and cannot be described in 
any other manner than by the process 
of making it and is inventive and pat- 
entably distinct from articles disclosed 
in the prior art, but the inventor is 
limited in his protection to articles pro- 
duced by his method referred to in the 
claims.—In re Moeller, 117 F.2d 565. 

An element of an article claimed re- 
lating to the process of making the 
article will not invalidate claim if re- 
mainder of claim, eliminating process 
reference, supports patentability.—In re 
Moeller, 117 #.2d 565. 

Claims of application for patent for 
improvements in mold cement products 
and method of and apparatus for man- 
ufacturing the same, were properly re- 
jected, where article was not inventive 
over articles referred to in the prior 
art, and claims recited method of pro- 
duction.—In re Moeller, 117 F.2d 565. 

Cust. & Pat.App. A claim in patent 
application for a “coring spoon for 
pears comprising an elongated metal 
body having * * at least: one of 
its longitudinal edges sharpened to pro- 
vide a substantially continuous cutting 
edge, *“ * *”? was properly rejected 
for vagueness as to shape of the body 
of the spoon.—In re Ewald, 117 F.2d 
755 t 


The difficulty of claiming invention 
distinctly is no excuse for failure of 
claimant, applying for patent, to com- 


inca 


ply with stati 7 
‘Ewald, 117 F.2d 


Generally, y 


introductory phrases 
patent claims, such as ‘a coring spoo 
do not constitute limitations render: 
otherwise deficient claims patenta 

In re Ewald, 117 F.2d ‘7b. SURF 
Cust. & Pat.App. An applicant 

patent believing he has an inv 
not disclosed by a prior patent s! 
use language in his elaims which + 
clearly distinguish his invention f 


the prior patent.—In re Tenney, 119 | 
aa 594, denying rehearing 117 ¥F.2 


Cust. & Pat.App. On application 
a patent, limitations may not bi é é 
into appealed claims in order to avoid 
prior art—In re Shetler, 120 


Cust. & Pat.App. The preamble or 
pron actos) phrase of a patent clai 
may not be taken as a part of t | 
ject matter of the claim.—In — 
nell, 120 F.2d 1012. 

Cust. & Pat.App. Certain  clain 
an application for patent covering 
glue manufactured from animal t 
tein were properly rejected as 
broad and indefinite—In re Cone, 
F.2d 470. , 

The claims of an application for 
ent for glue manufactured from anima 


its manner of preparation.—In re C 
121 F.2d 470. Pe 
Cust. & Pat.App. A patent for el 


penetrated by a well bore and 
ing the step of introducing i th 

well rubber latex whereby the latex 
is coagulated on contacting the ine 
on ground that the application did no 
disclose the use of rubber latex.— 


35 U.S.C.A, | 
33.—Minnesota Mining & Mfg. Co. ¥ 
Coe, 113 F.2d 512. ‘ 


of an application for a patent for th 
recording of sound on films used in 

making of talking motion pictures de 
scribing claimed patentable advance a 
“the electrical constants of the rectifi 


than when it is inoperative” 
sufficiently definite to comply w 
statute, and was properly rejected 
the Patent Office and the trial cou 
35 U.S.C.A. §§ 33, 63.—Poulsen v. Co 
119 F.2d 188. i 
§ 171 a) 

Cust. & Pat.App. Drawings alone. 
a patent application eannot form Le 
basis of a valid claim, and the fact 
that there is nothing in the specifica 
tions to refute the showing of the 


drawings is immaterial.—Vickery v.' 
Barnhart, 118 F.2d 578. 
§ 175 ° 
C.C.A.Conn. Where British applica- 


tion for patent on improvement was 
filed prior to filing of application in © 
this country for patent on a similar im- 
provement, but foreign patent was not — 
issued until after filing of the domestic 
application, the foreign patent would — 
not be considered in determining valid- 
ity of patent issued in this country. 35 
U.S.C.A. § 72.—Automatie Devices Cor- 
poration vy. Cuno Engineering Corpora- 
tion, 117 F.2d 361, modifying 34 F. 
Supp. 146, certiorari granted Cuno Hn- 
gineering Corporation v. Automatic 
Devices Corporation, @1 S.Ct. 842, 
D.C.D.C. Where application filed 
April 8, 1935, resulting in issuance of 
patent, had been filed as a copending 
division of application filed May 9, 


1934, and the latter application had 
been based on a British application 
filed March 19, 1934, the application 
on which patent was issued was en- 


titled to the effective date of March 19, — 
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at tienen 

—US.C.A. § 32.—Abbott — 
So SUDD:. OOSa Mae wen Te 
The 1939 amendment, sub- 
ne-year period for two-year 


public use or sale within statute, 
m puged in 1939, limiting inventions 
which patents may be obtained to 
not in public use or on sale in 
i States for more than one year 
rr to applications, must be conclu- 
own to have occurred. 35 U. 
31.—Connecticut Paper Prod- 
ets New York Paper Co., 39 F. 
pp. 127. 

patent for paper cup dispenser was 
re alid under statute, prior to 
939 amendment, limiting inventions 
’ which patents may be obtained to 
se not in public use or on sale in 
ited States for more than two years 
Tior to applications, where there were 
negotiations more than _ two 
prior to patent application look- 
towards a sale of the dispenser, 
lispenser was not completely fin- 
| and ready for delivery and was 
etually in public use or on_ sale 
I ch two-year period. 35 U.S.C. 
31.—Connecticut Paper Products 
New York Paper Co., 39 F.Supp. 


prt 


statute, prior to 1939 amend- 
iting inventions for which pat- 
’ be obtained to those not in 
se or on sale in United States 


a date prior to two-year period, is 

ale’ 35 U.S.C.A. 

-Paper Products v. 
F.Supp. 127. 


An agreement to sell, made prior to 
-year period designated by statute, 
it existed before 1939 amendment, 
ng inventions for which patents 
e obtained to those not in pub- 
or on sale in United States for 
¢ an two years prior to applica- 

is not in itself sufficient, to in- 
oke the bar of the statute, if goods 
t in fact on hand prior to such 
and therefore could not have 
elivered prior to such period. 35 
31.—Connecticut Paper Prod- 
S New York Paper Co., 39 F.Supp, 


ew York Paper 


BONS Where invention described 
s merican patent had not been con- 


American patent was “application” for 
ritish patent within statute requiring 
pplication for American patent to be 
led within 12 months after filing of 
pplication for foreign patent. 35 U.S. 
CA. § 32.—Handley Page, Limited, v. 
Leech Aircraft, 85 F.Supp. 856. 
Cust. & Pat.App. Purported state- 
_ ments of fact within knowledge of the 
Patent Office are available as refer- 
-ences.—In re Greider, 113 F.2d 122. 
Cust. & Pat.App. Where claim 1, in 
application for patent relating to a 
‘new process for curing of curd for use 
n manufacture of pasteurized cheese, 
embraced holding of unsalted curd at 
a suitable temperature for a sufficient 
length of time to develop a “creamy 
feerure’, applicant, under Rules of 
Practice in the United States Patent 
Office, could have filed an affidavit with 
respect to understanding of the term 
 “ereamy texture” by those skilled in 
the cheese-making art, and, upon fail- 
ure of applicant to do so, examiner 
-_—-properly rejected claim on ground that 
term was indefinite and that there was 
no patentable distinction between term 
“creamy texture” as used by appli- 
cant and the terms “soft,” ‘‘velvety,’ 
<i and “silky” texture disclosed in a prior 
patent. Rules of Practice in the United 


.* States’ Patent’ Office 


as 


Olice, 
Parsons, 115 F.2d 925. 

Cust. & Pat.App. Patentabilit 
paring it with allowed claims.—In re 
Schwarz, 117 F.2d 758. 

Cust. & Pat.App. Where a_ patent, 
the application for which antedates the 
application of an applicant, discloses 
but does not claim the invention 
claimed by the applicant, the applicant, 
to overcome the patent as a prior art 
reference, may make an affidavit under 
Patent Office rule showing that he was 
the prior inventor, and, where the pat- 
ent claims the invention claimed by 
the applicant, the applicant may make 
an affidavit under another rule alleg- 
ing that he made the invention before 
the filing date of the patentee, and ask- 
ing that an interference be declared. 
Rules of Practice United States Pat- 
ent Office, rules 75, 94, 35 U.S.C.A. Ap- 
pendix.—Iin re Prutton, 120 F.2d 332. 

Cust. & Pat.App. In determining pat- 
entability of structure claims, the 
structure was required to be looked to 
so as to ascertain whether invention 
rested in its production.—In re Welter, 
120 F.2d 353. 

Cust. & Pat.App. On application for 
patent, examiner properly recited all 
references he could find in support of 
his adverse ruling on patentability of 
device —In re Torkelson, 121 F.2d 556. 

See Kellogg Co. v. Kellogg [1941] 1 
Dom.L.R. 766. 
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D.C.D.C. Claims of application for 
patent relating to method and appa- 
ratus for testing water for hardness 
were not patentable because directed 
to subject matter not disclosed in ap- 
plication as originally filed.—Riche v. 
Coe, 34 F.Supp. 892. 


_D.C.Ill., Where none of claims re- 
lied on was contained in application as 
filed, and all the claims relied on were 
added to application 12 years later, 
court would construe application by 
reading the specifications and claims 
as filed in Patent Office and by consid- 
ering conditions that existed at that 
time in order to determine whether the 
claims filed 12 years thereafter were 
within the intent and specifications of 
application originally. filed—Ronning 
Mach. Co. v. Caterpillar Tractor Co., 38 
F.Supp. 783. 


D.C.Pa. An amendment is not “new 
matter’ requiring supplemental oath 
if it contains something which can be 
deduced from the original specification. 
—Shimadzu y, Electric Storage Battery 
Co., 35 F.Supp. 745. 

Where original specification recited 
that cylinder was caused to rotate at 
a rate of 15 to 25 times per hour, but it 
was apparent that revolution’ at such 
speed would produce so little of prod- 
uct that method would to all intents 
be inoperative, amendment changing re- 
cital to 15 to 25 times per minute was 
not “new matter’ requiring supple- 
mental oath—Shimadzu v. Electric 
Storage Battery Co., 35 F.Supp. 745. 


D.C.Pa. Where there was a gap of 
four years from date of issue of pat- 
ent, relating to metal roof flashings, 
disclosing a parallel-rib construction, 
and date of amendment to application 
for another patent inserting claim of 
novelty resting in the parallel-rib con- 
struction, the. ‘‘copending application 
rule’ could not be applied.—Cheney 
Co. v. Cunningham, 37 F.Supp. 224. 

Cust. & Pat.App. On application for a 
patent for a composition, and method 
of using it, in treating scalp for pur- 
pose of producing hair growth, ex- 
aminer properly required division be- 
tween claims, which related to treating 
the scalp, and claims which related to 
cleaning the scalp.—In re Oberweger, 
115 F.2d 826. 

Cust. & Pat.App. Where, while case 
was being prosecuted before examiner 
in Patent Office, applicant for patent 
proposed to amend his specification by 
the insertion therein of matter incon- 
sistent with the original specification 
under the guise of defining or inter- 
preting a critical term so as to give 
that term a meaning different from its 
ordinary meaning to those skilled in 


of as applicant didn 


claim may not be determined by com-— 


1d theref 
ight . 
—In re Davi if 0 : 
Cust. & Pat.App. Where original ap-— 
plication for a patent for certain new 
and useful improvements in a trans-— 
parent sheet material and coating 
therefor, stating that a type of rubber. 
resin could be used and that two forms 
of that resin on the market were 
known as “plioform’ and pliolite”, con-— 
tained sufficient information to en- 
able those skilled in the art at the 
time to practice invention, application 
as amended by substituting specifica- 
tion cena in detail method of 
making “pliolite’ was proper and did 
not contain “new matter’.—In re Ge- 
bauer-Fuelnegg, 121 F.2d 505. j 
Cust. & Pat.App. The Patent Office 
tribunals, which rejected certain claims 
of an application for a patent relat- 


ing to a machine for making and 
filling tea bags on ground of old 
combination, improperly required di- 


vision of other claims into ‘two groups, 
where there appeared to be a_rela- 
tionship between claims of the differ- 
ent groups set up in the requirement 
for division which entitled applicant to 
prosecute them in a single application. 
—In re Allatt, 121 H.2d 545. 

App.D.C. Where the Court of Cus- 
toms and Patent Appeals determined 
that an application for a patent did 
not disclose an operative device, a sec- 
ond application, made the basis of a 
statutory action for the issuance of 
a patent after public use had occurred 
so that applicant was unable to furnish 
a new oath as required by statute, 
could not be regarded as a continua- 
tion or division of the first application 


for the sole purpose of supplying the © 


necessary oath and be considered as 
a new and independent application for 
all other purposes, including institu- 
tion of action on ground that applicant 
was entitled to present evidence ‘show-’ 
ing that first application was operative. 
35 U.S.C.A. §§ 31, 35, 63.—Hemphill 
Co. v. Coe, 121 F.2d 897. 


189 
App.D.C, 
plate that fulfillment of the various 
requirements shall be contemporaneous 
as of the date of the application, and 
not disjunctively successive as of the 
dates of successive applications disclos- 
ing no inventive difference——Hemphill 
Co. v. Coe, 121 F.2d 897. 
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D.C.Or. Where rights of the pub- 
lic, resulting from public use, inter- 
vened between filing of first applica- 
tion which was rejected and filing of 
second application, the first rejected 
application should not be referred to 
in determining validity of patent is- 
sued on second application.—Veaux vy. 
Southern Oregon Sales, 33 F.Supp. 605. 


§ 196 

Cust. & Pat.App. Whether publica- 
tion by junior party of his alleged in- 
vention relating to radio beacons as 
used for guidance of airplanes was a 
statutory bar to senior party’s receiv- 
ing a patent was a matter for later 
ex parte consideration by the Patent 
Office tribunals, and could not be raised 
in interference proceeding. 35 U.S.C.A, 
§§ 31, 52.—Kear v. Roder, 115 F.2d 810. 

Cust. & Pat.App. Where all counts in 
interference proceeding referred to “an 
aperture in said plate registering with 
said intake port,” junior party was not 
entitled to priority on theory of prior 
reduction to practice shown by patent 
application filed before senior party’s 
application, wherein intake port and 
aperture were allegedly included in a 
single opening, since such application 
did not disclose the invention of the in- 
volved counts, because the term “regis- 
tering” should be given its ordinary 
meaning, which required that register- 
ing parts coincide or correspond exact- 
ly, and hence that there be more than 
os part.—Cover v. Schwartz, 116 F.2d 

Where devices and main conception of 
pomes to patent interference proceed- 
by junior party from senior party’s ap- 
ing were totally different, counts copied 


to amend. | 
Dad 20 dn. am 
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plication would be “interlopers’” if 
laced in patent to junior party, as af- 
ecting junior party’s right to priority. 

—Cover v. Schwartz, 116 F.2d 512. 

Cust. & Pat.App. Where one copies a 
elaim from an inadvertently issued pat- 
ent, it should clearly appear that his 
application disclosed the inyention 
either expressly or inherently.—McCor- 
mick v. Malherbe, 116 F.2d 520. 

One who copies a claim from an in- 
advertently issued patent may disclose 
invention by drawings, by use of lan- 
guage, or by reciting and teaching such 
subject matter as will inherently do 
thing or possess quality which is 
claimed for it.—McCormick v. Malherbe, 
116) F:2d%520. 

An application for patent on process 
of purifying a cracked petroleum hy- 
drocarbon oil was insufficient to dis- 
close function of counts in interference 
proceeding relating to invention con- 
sisting in separately treating with fresh 
sulfuric acid a cracked distillate which 
has been previously treated with a 
straight run sludge where applicant 
did not specifically state that he treated 
eracked distillate that had been previ- 
ously treated with a straight run 
sludge with sulfuric acid.—McCormick 
vy. Malherbe, 116 F.2d 520. 

In interference proceeding, for a ‘‘dis- 
closure’ to support interference counts, 
there must be more than a possibility 
that certain process will be followed if 
teachings are followed, but there must 
be some positive, definite disclosure of 
steps of the process, or such a disclo- 
sure of steps that if teachings are fol- 
lowed by one skilled in the art, the 
process must inevitably result.—McCor- 
mick vy. Malherbe, 116 F.2d 520. 

Cust. & Pat.App. Where claims are 
copied from a patent for the purpose 
of invoking an interference and the 
meaning of the language is in doubt, 
resort must be had to the _ specifica- 
tion from which the claim is taken, 
and the meaning of the claim which 
such application suggests should con- 
trol; but, if the language is unam- 
biguous and not subject to different 
interpretations, it will be given the 
broadest meaning which the terminol- 
ogy of the count will permit.—Sherman 
y. Johnson, 117 F.2d 266. 

An applicant need not at the time of 
filing application necessarily be con- 
scious of every function which his de- 
vice can perform in order to claim it, 
and in interference proceeding claims 
should be given as broad a meaning 
as their terminology will permit, but 
this principle should not be stretched 
so as to apply to a case where there 
is a manifest difference in the struc- 
tures, specifications, and claims.—Sher- 
man v. Johnson, 117 F.2d 266. 

In interference proceeding, claim of 
invention relating to manifold material 
consisting of layers of record paper 
strips interleaved with carbon strips, 
individual sheets of which may be 
severed from the strips at transversely 
placed weakened tear lines, did not 
read on disclosure made by _ senior 
party and judgment awarding senior 
party priority, was error.—Sherman Vv. 
Johnson, 117 F.2d 266. 

Cust. & Pat.App. The rule that if 
means are present in disclosures to 
meet the count under the normal mean- 
ing of its limitations, court may not 
enter upon technical research into the 
methods of operation, is well settled, 
but its applicability depends upon 
facts in given case,—In re Tenney, 117 
F.2d 377. 


Claims 13, 14, 19, 20, and 21 for 
patent on method of making com- 
bustible gas were properly denied as 
ambiguous and not supported by the 
disclosure of the application, where if 
fuel bed be considered as embracing 
both zone called ‘‘fuel chamber” and 
zone called ‘generator,’ forward air 
blast was not disclosed, while if zone 
called “fuel chamber’ be held to be the 
fuel bed and generator limited to zone 
ealled ‘‘generator”’ there was no. dis- 
closure of admitting oil to top of the 
generator.—In re Tenney, 117 F.2d 377. 

Cust. & Pat.App. Where eaeh of 
parties in first interference had failed 
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to move during motion period to bring 
into the interference the subject mat- 
ter involved in an interference which 
was subsequently declared by the Pri- 
mary Examiner, each was_ thereafter 
“estopped” from bringing into the first 
interference the subject matter involved 
in the second, and each elected to 
abide by the final decision in the first 
interference not only as to the subject 
matter there directly involved, but also 
as to all common subject matter dis- 
closed in their respective applications 
which might have been presented, and 
the Primary HExaminer’s declaration of 
the second interference on his own 
motion did not make inapplicable such 
principles. Rules of Practice in the 
United States Patent Office, rule 109.— 
Saunders v. Browne, 117 F.2d 547. 

Where there had been no final deci- 
sion in first interference before Pri- 
mary HWxaminer’s declaration of second 
interference involving parties to the 
first interference and another, the par- 
ties to the first interference were 
“proper parties’ to the second inter- 
ference, and each was entitled to con- 
test with the new party the issue of 
priority of invention of the subject 
matter involved.—Saunders v. Browne, 
117 F.2d 547. 

Cust. & Pat.App. In interference 
proceeding relating to invention of 
process for producing aromatic hy- 
droxy-compounds wherein counts ex- 
pressly specified tricalcium phosphate 
as the catalyst employed, the disclos- 
ure of calcium phosphate was required 
to be regarded as the disclosure of tri- 
calcium phosphate in view of identity 
of chemical formulas for tricalcium 
phosphate and calcium phosphate.— 
Prahl v. Redman, 117 F.2d 1018. 

Cust. & Pat.App. In patent interfer- 
ence proceeding by joint inventors 
against others, a joint inventor, in- 
dividually, was not a “party’’ to the 
interference, since the joint inventors 
as an entity constituted one ‘adverse 
ppd hon eee v. Bngs, 118 F.2d 

App.D.C, In an interference proceed- 
in¥, priority is primary question.— 
Daniels v. Coe, 116 F.2d 941. 

N.Y. When connected with patents 
and patent practice, the words and ex- 
pressions ‘‘infringement”’,  ‘‘infringe- 
ment suits’, “interference” and ‘‘in- 
terference proceedings’’ are words and 
expressions of art and have a definite, 
technical and well-understood meaning, 
the words “infringement” and “inter- 
ference’ not being synonymous and 
an “interference proceeding” not being 
an “infringement suit’.—Nau v. Vulcan 
Rail & Construction Co., 36 N.H.2d 106, 
286 N.Y. 188, modifying 24 N.Y.S.2d 
989, 260 App.Div. 997, appeal denied 
25 N.Y.S.2d 794, 261 App.Div. 805. 

The purpose of an “interference pro- 
ceeding” is to determine in advance of 
the issue of a patent the question of 
the priority of invention.—Nau v. Vul- 
can Rail & Construction Co., 36 N.H.2d 
106, 286 N.Y. 188, modifying 24 N.Y. 
§.2d 989, 260 App.Div. 997, appeal de- 
nied 25 N.Y.S.2d 794, 261 App.Div. 805. 
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D.C.D.C. Where an applicant dis- 
closes a mechanism which performs a 
new and useful function by mechanical 
operation substantially similar to that 
of a mechanism disclosed in an ap- 
plication subsequently filed, there 
should be, by some appropriate means, 
a determination as to priority of inven- 
tion before a patent is denied to the 
first applicant——Monopower Corpora- 
tion v. Coe, 33 F.Supp. 934. P 

D.C.D.C. Due regard should be giv- 
en to the meaning of terms used in 
claims proposed for a proceeding to de- 
termine priority of invention, but de- 
termination of who is true inventor 
should not be frustrated by putting en- 
tire emphasis on exactitude of termi- 
nology employed in claim.—Monopower 
Corporation v. Coe, 33 F.Supp. 934. 

Where both mechanisms covered by 
patent applications were designed to 
accomplish, by hydraulic means and 
automatic valve control, changes of 
speed without interruption in flow of 
power, and each structure accomplished 
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that result by means which, if not 
identical, served the same mechanical 
purpose, granting of latter application, 
without determination of priority of 
invention in an appropriate proceed- 
ing, on ground that illustrative claim 
did not properly define any invention 
described by prior applicant, was im- 
proper, notwithstanding differences in 
descriptive terminology.—Monopower 
Corporation v, Coe. 33 F.Supp. 934. 

D.C.R.I. A motion of senior party 
in interference proceeding for order 
requiring attorney for junior party to 


‘produce certain letter for insertion in- 


to record on ground that the letter 
was relevant to issues in the interfer- 
ence proceeding in United States Pat- 
ent Office was denied where there was 
no action pending in Distriet Court 
between the parties in the interference 
proceeding, since Federal Rules re- 
garding production of documents is 
applicable only to parties in a pending 
action. Federal Rules of Civil Proce- 
dure, rule 34, 28 U.S.C.A. following 
ooren 723¢c.—Okun y. Kastner, 1 F.R. 


Dy 

D.C.Va. The power of the Patent Of- 
fice in an interference proceeding was 
limited to determining priority ag be- 
tweep parties to the interference and 
it had no power to cancel patent no 
matter how improvidently granted.— 
McElrath v. Industrial Rayon Corpo- 
ration, 35 F.Supp. 198. 

Cust. & Pat.App. Where it was al- 
leged that application of senior party 
in interference proceeding had become 
forfeited, that claims constituting 
counts in the interference were for a 
different invention than those allowed 
in application at time of its forfeiture, 
and that senior party therefore was 
not entitled to a constructive reduction 
to practice of the invention defined in 
the involved counts prior to the filing 
of renewal application, but difference 
between the claims constituting the 
counts in issue and those in abandoned 
application was one of terminology and 
scope rather than one of invention, 
alleged difference would not preclude 
awarding priority to senior party.— 
Murray v. Bailey, 112 F.2d 1015. 

Cust. & Pat.App. In interference pro- 
ceeding between inventors of collapsi- 
ble filing cabinets, “whereby” clauses 
in count specifying reinforcing means 
for carrying roller mechanism, whereby 
either drawer or casing section is fold- 
able into substantially flat arrange- 
ment, with negligible additional thick- 
ness required,, and track mechanism, 
whereby other section is foldable into 
such arrangement with such mechan- 
ism mounted thereon, held not merely 
functional but structural, in charac- 
ter, and count as whole not misleading. 
—Scheinman vy. Zalkind, 112 F.2d 1017. 


Cust, & Pat.App. Where senior par- 
~y’s application for patent relating to 
vehicle tire recited a “relatively rigid 
tread member” but the limitation was 
not contained in either of the counts 
in interference proceeding, court could 


not. read such ' limitation into the 
cOUDES Taos OURGOR Vv... Kraft, 113% Bia 
115. 


Cust. & Pat.App. Senior party’s ap- 
plication for invention relating to an 
abrading machine did not disclose in- 
vention defined by counts in issue in 
interference proceeding, and hence he 
was not entitled to make the claims 
constituting the-counts in issue and 
was not entitled to priority of inven- 
tion.—Peik v. Rosenberger, 113 F.2d 
129. 

Cust. & Pat.App. While counts of in- 
terference are interpreted ag broadly 
as their language will reasonably per- 
mit, express limitations cannot be ig- 
nored.—Akers v. Papst, 113 F.2d 136. 

Cust. & Pat.App. In interference pro- 
ceeding involving two counts relating 
to the art of refrigerating with ice, 
the Board of Patent Appeals properly 
determined that appealing party’s pat- 
ent generally did not disclose the sub- 
ject matter of the counts and specifical- 
ly that there was no disclosure of the 
step of dividing a_ flow of the air 
which is to be cooled into two separate 


substantially equal streams.—Holske v. 
- Merrill, 115 ete sok Shp TANS e A 
D.C.N.Y. A party to an interference 
proceeding may on motion be permitted 
» amend his preliminary statement so 
: to correct a material error which has 
occurred through an honest inadvert- 
ence and mistake.—Sherman y. Ameri- 
can Telephone & Telegraph Co., 38 FF. 
¥ upp. 360. ; 
. party to an interference proceeding 
vill not be permitted to prove and re- 
y on a date earlier than alleged in his 
reliminary statement, even though the 
stimony so shows, unless an amend- 
tatement has been allowed.—Sher- 
y. American Telephone & Tele- 
h Co., 38 F.Supp. 360. 
C.N.Y. Patent Office rule that any 
y to an interference may bring a 
on to ut in interference any 
s already in his application or 
tent which should be the basis of 
ference between himself and any 
of the other parties, and that any par- 
if to an interference may bring a mo- 
tion to add or substitute any other 
pplication owned by him as to ex- 
isting issue or to include an applica- 
tion or patent owned by him, as to 
aims which should be made the basis 
interference between himself. and 
ny of the other parties is permissive 
only and not “mandatory’’. Rules of 
-ractice of United States Patent Office, 
e 109, 85 U.S.C.A.Appendix.—News 
ojection Corporation v. Western Un- 
yn Tel. Co., 38 F.Supp. 854. 


time the reissue application was 
der final rejection and on appeal to 
soard of Appeals of the Patent Office, 
nd when the examiner declared the in- 
erference between the reissue appli- 
ation and the defendant’s patent, the 
wo prior interferences had been dis- 
solved by primary examiner with ap- 
-peals pending. Rules of Practice of 
United States Patent Office, rules 109, 
116, 35 U.S.C.A.Appendix; 35 U.S.C.A. 
§ 63.—News Projection Corporation v. 
- Western Union ‘Tel. Co., 38 F.Supp. 
854. 
Oust. & Pat.App. A limitation in one 
ount of interference could not be 
read into other counts, omitting that 
__ limitation.—Vickery v. Barnhart, 118 
F.2d 578. 
Cust. & Pat.App. Where senior par- 
ties in patent interference proceeding 
had filed joint application and a joint 
as preliminary statement supported by a 
joint oath, they took testimony as 
joint inventors and appealed to the 
Board of Appeals and to the court 
as joint appellants, refusal of exam- 
iner of interferences and the Board 
of Appeals to consider any testimony 
of the senior parties prior to the time 
when the joint activities of the senior 
parties began was proper although 
one of the inventors had allegedly 
done considerable work prior to that 
time.—Perkins v. Engs, 118 F.2d 924. 
In patent interference proceeding by 
joint inventors against others, the ac- 
tivities of one of the joint inventors 
prior to his association with the other 
joint inventor could not inure to the 
benefit of the joint inventors for pur- 
pose of determining priority of in- 
> Se ens y. Hngs, 118 F.2d 
924, 


Cust. & Pat.App. On question wheth- 
er senior party in interference proceed- 
ing involving counts relating to lamps 
of the negative glow ultra violet type 
‘had the right to make claims corre- 
sponding to the counts, if structure dis- 
closed by senior party was adapted to 
secure a negative glow lamp, senior 
party had the right to make the claim 
for a negative glow lamp where it was 
the structure that was involved and not 


M: 
119 F.2d 174. ayy aries 
_ Where Patent Office 


duce ultra violet radiation along with 


visible radiation and that preamble in 


counts in interference proceeding re- 
lating to lamps of the negative glow 
ultra violet type reciting an “ultra vio- 
let lamp” merely indicated a preferred 
use of the structure recited in the 
counts, the term “ultra violet lamp” 
should not be-regarded as a limitation 
in the counts, and hence senior party 
whose device was adapted to produce 
ultra violet radiation was entitled to 
make claims corresponding to counts 
ealling for an “ultra violet lamp’’.— 
Marden vy. Braselton, 119 F.2d 174. 

Where senior party in interference 
proceeding involving counts relating to 
lamps of the negative glow ultra violet 
type disclosed in a figure and described 
in his application a plurality of ther- 
mionie electrodes and between them 
coils of tungsten wire surrounding each 
of them and spaced therefrom, the 
Patent Office tribunals did not err in 
finding that senior party’s application 
disclosed a “grid’’ responding to_ele- 
ment of counts requiring a grid.—Mar- 
den vy. Braselton, 119 F.2d 174. 

Counts in interference broadly drawn 
must be broadly construed, and the 
Court of Customs and Patent Appeals 
may not read limitations into them.— 
Marden v. Braselton, 119 F.2d 174. 

Cust. & Pat.App. Where a_ patent, 
the application for which antedates the 
application of an applicant, discloses 
but -does not claim the invention 
claimed by the applicant, the applicant, 
to overcome the patent as a prior art 
reference, may make an affidavit under 
Patent Office rule showing that he 
was the prior inventor, and, where the 

atent claims the invention claimed 

y the applicant, the applicant may 
make an affidavit under another rule 
alleging that he made the invention 
before the filing date of the patentee, 
and asking that an interference be de- 
clared. Rules of Practice United States 
Patent Office, rules 75, 94, 35 U.S.C.A. 
appendie ia re Prutton, 120 F.2d 

2. 


Cust. & Pat.App. Pleated cellulose 
acetate sheet material disclosed by ap- 
plication of junior party were “pleat- 
ed” within interference count describ- 
ing an article of manufacture compris- 
ing a substantially permanently pleat- 
ed sheet containing an organic deriv- 
ative of cellulose, though the tiny, 
closely associated crimps, folds, or 
wrinkles appearing in junior party’s 
sheeting products were not exactly 
constant in size or exactly parallel.— 
Brown v. Childs, 120 F.2d 350. 

The use of the word “pleat? within 
counts of interference describing an 
article of manufacture comprising a 


- substantially permanently pleated sheet 


containing an organic derivative of cel- 
lulose did not create an ambiguity.— 
Brown v. Childs, 120 F.2d 350, 


Cust. & Pat.App. Counts relating to 
method of treating oil well to increase 
proportion of oil and decrease propor- 
tion of water by use of a precipitate 
were broad, and when broadly con- 
strued were supported by disclosure of 
senior party in, interference proceed- 
ing, as respects priority of invention. 
—Vietti v. Dow, 120 F.2d 360. 

Generally, counts of patent applica- 
tion should be given broadest construc- 
tion reasonably consistent with mean- 
ing of language used.—Vietti v. Dow, 
120 F.2d 360. 

Cust. & Pat.App. That senior party 
in interference proceeding made claims 
corresponding to junior party’s counts 
nearly one year after junior’ party’s 
application was filed was immaterial, 
in absence of suggestion that at the 
time of filing the amendment senior 
party had any knowledge of junior 
party’s application.—Kenyon y. Crane, 
120 F.2d 380. 

In elaims in interference proceeding, 
the clause “a directional indicator for 
aircraft showing the direction and 
amount of deviation from course” was 
an essential element of the invention 


tribunals agreed. 
that electric discharges in gases pro- | 


ld 


: _coulc re, 
structural limitation of 
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Counts in an interference should be 
given the broadest construction their 
language will reasonably permit, but 
expressly defined limitations cannot be 


A ais ate y. Crane, 120 F.2d. 


If language of a count in interfer- 
ence proceeding or a vital term there- 
in is susceptible of more than one con- 
struction or interpretation and there- 
fore ambiguous, meaning to be given 
must be that disclosed in the applica- 
tion in which the counts_originated.— 
Kenyon v. Crane, 120 F.2d “rit 

Where each count in r 
proceeding referred to a ‘‘directional 
indicator for aircraft showing the di- 
rection and amount of deviation from 
course,” such counts were not readable 
on senior party’s disclosure whereby 
deviation was indicated in such manner 
that pilot would have\to keep watching 
the sereen and count number of inter- 
rupted squares to determine amount of 
deviation, since ‘indicator’ was used 
in the sense of any device or appyra- 
tus, usually automatic in action, for 
indicating  something,! and. ‘show’ 
meant to give an indication by record, 
as a clock shows the hour.—Kenyon v. 
Crane, 120 F.2d 380. ‘ { 

Cust. & Pat.App. In patent interfer- 
ence proceeding involving an invention 
relating to an automobile body, appli- 
cation of junior party made sufficient 
disclosure to warrant making the 
claims involved.—Smith v. Kliesrath, 
120 F.2d,1015. ! 

In interference proceeding, right of 
priority cannot be defeated by show- 
ing that the subject-matter was the 
invention of some third party.—Smith 
v. Kliesrath, 120 F.2d 1015. 

Cust. & Pat.App. Language in a 
count in interference open to more 
than one interpretation, and therefore 
ambiguous, should be construed in 
light of patent where count originated 
and where disclosure was made.—Finch 
v. Dillenback, 121 F.2d 459. 

Where junior party’s application for 
a patent relating to a system or com- 
bination of elements for transmitting 
picture signals over a_ telephone line, 
wherein picture transmission apparatus 
is associated or coupled to a telephone 
line by means of inductive coupling, 
made no disclosure of a separate al- 
ternator or generator for producing an 
audio-frequency carrier current, junior 
party was not entitled to make count 
calling for a source of audio-frequency 
earrier current and means for modu- 


lating such current.—Finch y. Dillen- 
back, 121 F.2d 459. 
Cust. & Pat.App. Certain claims of 


application for patent relating to high 
speed rotary flying shears, each. of 
which claims involved calls for driving 
shear independently of feed mechanism 
were properly rejected on ground that 
applicant did not disclose a device 
which met limitation in each of the 
claims,—In re phagtarecn, 121 F.2d 468. 
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Cust. & Pat.App. In interference pro- 
ceeding relating to priority of inyen- 
tion of a process for producing aro- 
matic hydroxy-compounds after award 
of priority of invention to senior party 
by Examiner of Interferences, junior 
parties’ petition for leave to take tes- 
timony to prove inoperability of senior 
party’s disclosure was properly denied 
where particular catalysts which they 
sought to prove inoperative by testi- 
mony were outside of issue of inter- 
ference and hence testimony would be 
irrelevant to right of senior party to 
make claims in issue.—Prahl v. Red- 
man, 117 F.2d 1018. 

Cust. & Pat.App. One who extracts 
claim from an issued patent must 
show a clear prior disclosure.—Keeling 
v. Heid, 118 F.2d 571, 

Cust. & Pat.App. In an_ interference 
proceeding, the senior parties, joint in- 
ventors, could not overcome prior 
dates of invention of its adversary by 
proving that a third party, one of the 
joint inventors individually, was in ef- 


ar. 


interference > 


eer 
en 
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ance of a patent, and that application 


plication fo 
in interference y 
was made to them was an application 
which did not disclose invention in- 
volved in ex parte proceeding for issu- 


had been substituted for an applica- 
tion which did disclose invention in- 
volved, the substitution was equivalent 
to dissolution of interference so far 
as application disclosing invention in- 
volved was concerned, and Patent Of- 
fice rule providing that parties to an 
interference will be presumed to have 
made their inventions in chronological 
order in which they filed their com- 
pleted applications disclosing them be- 
came applicable. Rules of Practice 
United States Patent Office, rule 116, 
35 U.S.C.A.Appendix.—_In re Prutton, 
12,0) .F'.2.d 332. : 
Cust. & Pat.App. In patent interfer- 
ence proceeding involving invention re- 
lating to an automobile body, where 
figure illustrating an automotive vehi- 
ele of sedan type, and a description 
thereof were part of application which 
was sworn to by junior party and 
filed in his name, it was assumed that 
the invention claimed in the applica- 
tion was his.—Smith vy. Kliesrath, 120 
F.2d 1015. 
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Cust. & Pat.App. A motion to dis- 
solve interference with respect to 
counts which had been added by way 
of amendment on ground that applica- 
tion did not support the counts was 
properly dismissed by Wxaminer. of 
Interferences on ground that motion 
was not made within interlocutory pe- 
riod when such motions may be enter- 
tained. Rules of Patent Office, Rule 
122.—Prahl v. Redman, 117 F.2d 1018. 


Cust. & Pat.App. If senior party in 
interference proceeding believed that 
certain counts should» not have been 
allowed as claims in junior party’s 
patent application by the primary ex- 
aminer, he should have moved to dis- 
solve the interference on the ground 
that junior party by reason of al- 
leged disclaimer was “estopped’’ from 


making claims constituting those 
eounts, and failing to do so, senior 
party could not thereafter rely on 


estoppel of junior party.—Vickery Vv. 
Barnhart, 118 F.2d 578. 
Cust. & Pat.App. In ex parte pro- 
ceeding, filed after dissolution of in- 
terference without award of priority on 
application for patent, one claim of 


_ which was copied from the patent in- 


volved in interference proceeding, the 
fact that all of certain claims which 
were not copied from the other patent 
involved in interference proceeding 
would not necessarily result in another 
interference being declared, was not a 
proper matter to be considered.—In re 
Tenney, 119 F.2d 594, denying re- 
hearing 117 F.2d 377. 

Cust. & Pat.App. Where applicants’ 
only application for a patent involved 
in interference when award of priority 
was made to them was an application 
which did not disclose invention in- 
volved in ex parte proceeding for is- 
suance of a patent, and that applica- 
tion had been substituted for an appli- 
eation which did disclose invention in- 
volved, the substitution was equivalent 
to dissolution of interference so far 
as application disclosing invention in- 
volved was concerned, and hence the 
award or priority to applicants did 
not constitute ‘‘estoppel by judgment” 
or “res judicata” against other par- 
ties to interference whose patent was 
cited ag a veference—In re Prutton, 
120 F.2d 332. 


Where applicants’ only application 
for a patent involved in interference 
when award of priority was made to 
them was an application which did not 
disclose invention involved in ex parte 
proceeding for issuance of a patent, 
and that application had been substi- 
tuted for an application which did dis- 


-gelose invention involved, the substitu- 


tion was equivalent to dissolution of 


interference so far as application dis- 


a 
when award of priority - 


§ 
& Cust. & Pat.App: 


Office, rule 116, 35 U.S.C.A.Appendix. 
—In re Prutton, 120 F.2d 332. 
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Cust. & Pat.App. Where Board of 
Appeals of United States Patent Office 
did not expressly affirm holding of Ex- 
aminer of Interferences that junior 
party had not established conception 
of invention prior to his filing date, 
general affirmance of decision of EHxam- 
iner included affirmance of such hold- 
ing.—Bourdon y. Kraft, 113 F.2d 115. 

Cust. & Pat.App. The Board of Pat- 
ent Appeals cannot read limitations 
into claims for purpose of patentabil- 
ity—In re Wischer, 113 F.2d 492. 

Cust. & Pat.App. Where senior party 
in interference proceeding relied for 
evidence of priority upon earlier filed 
application and at no time attempted 
to take any testimony relating to 
priority and after Board of Patent 
Appeals reversed the Examiner as to 
eertain counts and awarded priority of 
invention therein to junior party, senior 
party moved that board should remand 
the case to give senior party oppor- 
tunity to take testimony to prove that 
he reduced the narrower counts to ac- 
tual practice before ‘‘constructive redue- 
tion to practice by filing his parent 
ease,’ the board properly overruled the 
motion to remand since only issue be- 
fore the board was one of priority 
which issue had to be decided upon the 
record before the board.—McCormick v. 
Malherbe, 116 F.2d 520. 

. Cust. & Pat.App. Where question of 
whether particular claims were proper 
as to form was raised for first time in 
primary examiner’s statement to Board 
of Appeals of the United States Patent 
Office, and applicant did not withdraw 
his appeal to the Board and present 
that question to the primary exam- 
iner as he had a right to do, the 
Board had authority to consider that 
ground of rejection as to those claims. 
—In re Bergen, 120 F.2d 329. 
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Where appellees in 
patent interference proceeding filed an 
application for writ of certiorari to 
have copies of certain papers included 
as a part of the record which had al- 
ready been printed, and the Court of 
Customs and Patent Appeals found 
that only one paper listed was proper 
and. essential to be included, the costs 
of printing that paper would be taxed 
against appellant, and the costs of 
printing other papers would be taxed 
against appellees.—Peik vy. Rosenberger, 
113 F.2d 129: 


Cust. & Pat.App. Question not rais- 
ed in motion to dissolve interference, 
and not raised in United States Court 
of Customs and Patent Appeals by ap- 
pellant’s reasons of appeal, was not 
before court for consideration.—Saun- 
ders v. Browne, 117 F.2d 547. 

Statements contained in letters to 
senior party’s assignee relative to re- 
ports alleged to have been made to 
writer regarding operation of senior 
party’s seat adjusters for use on au- 
tomobiles were “hearsay”; but, where 
their competency was not challenged, 
en appeal from decision of Board of 
Appeals of United States Patent Office 
reversing decision of Examiner of In- 
terferences, either in reasons of appeal 
or in brief of counsel for appellant, 
the court considered them as though 
properly admissible in evidence.— 
Saunders v. Browne, 117 F.2d 547. 

Cust. & Pat.App. Where, in interfer- 
ence proceeding, primary examiner 
granted junior parties’ motion to dis- 
solve the interference on ground that 
senior parties had not made a sufficient 
disclosure to support the counts, and 
the Board of Appeals reversed the de- 
cision on motion to dissolve, and on 
appeal to the court the junior parties 
obtained writ of certiorari to correct 
diminution of record by adding the 
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of Appeals, the question was not 
the court and therefore, the cos 
printing the matter added to the r 
was taxed against the junior partie 
Perkins v. Engs, 118 F.2d 924. — 
Cust. & Pat.App. A paper, — 
that a certain claim of an appli 
for a patent was withdrawn fr 
peal from Board of Appeals’ decis 
affirming Primary Examiner’s decisi 
rejecting claims, would be treated as | 
motion to dismiss the appeal as to thai 
claim, and the appeal as to that cla 
would be dismissed.—_In re Bouton, 
W.2d 345. “7 ee 
Cust. & Pat.App. Where all | 
two of appellee’s: exhibits were perti 
nent to issues raised by counsel fo 
appellant on appeal from decision © 


appellee and cost of printing 
exhibits would be taxed against 
latbiod SAC v. Dillenback, 121 
Cust. & Pat.App. A contention 
was not presented to Board of Aj 
of Patent Office by applicant for 2 
ent could not be considered by C 
of Customs and Patent Appeals on 
plicant’s appeal from Board’s de 
rejecting claims in application. 
Hartung, 121 F.2d 529. 
§ 225 nm 
D.C.lowa. In considering quest: 
infringement, patent would be ass 
to be valid—Mumm vy. Rath Pa 
Co., 33 F.Supp. 591. 
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Cust. & Pat.App. Rejection of m 
to amend specification was not 
the Court of Customs and Paten 
peals, in absence of reference the 
in reasons of appeal.—In re Gre 
113 F.2d 122, 

Cust. & Pat.App. Under statute lim- 
iting reviewing court’s jurisdiction ey 
appeal from denial of application - 
patent to consideration of evidene 
produced before. the commissioner, 
brief should not state contents of a) 
port of examiner, or facts concerning — 
commercial success of the composition, 
which were not included in the reco 
35 U.S.C.A. § 62.—In re Britton, 11 
2d 249. 

Cust. & Pat.App. 
appeal and reasons of appeal in an ap 
pealable case are duly filed with th 
Commissioner of Patents, jurisdiction o 
the cause is transferred to the Court o 


and transmit it to the court. 
C.A. § 60; Rules of Practice of 
United States Patent Office, rules 149 
151.—In re Allen, 115 F.2d 936. 

The rule of the Court of Customs 
and Patent Appeals providing for th 
filing in the court of a petition of ap- 
peal is not jurisdictional and is merely 
in the interest of orderly procedure, 
Rules of Court of Customs and Patent 
Appeals, rule 25.—In re Allen, 115 F.2d. 
936. 

Upon the filing of a notice of appeal 
from an appealable decision, and rea- 
sons of appeal, with the Commissioner 
of Patents, the subject matter of the 
appeal is transferred to the Court of ® 
Customs and Patent Appeals, and there- 
after, until the appeal has been disposed 
of by the court, the tribunals of the 
Patent Office have no jurisdiction to 
grant a motion for reconsideration of 
the decision appealed from, though such 
motion was made before filing of notice 
of appeal. 35 U.S.C.A. § 60; Rules of 
Practice of the United States Patent 
Office, rules 149, 151; Rules of Court of 
Customs and Patent Appeals, rule 25.— 
In re Allen, 115 F.2d 936. 

Cust. & Pat.App. Original reasons 
of appeal from a decision of the Board — 
of Appeals of the Patent Office can-~ 


es : pet aS 
is ah, y Pi i 
not be amended > ; 
brief under the heading “Assignment 
; rors” paragraphs which were not 
mbraced in the reasons as filed.—In 
ims, 118 F.2d 354. 
Just. & Pat.App. Where an __ alleged 
rief in behalf of junior party in inter- 
ence proceeding before the Board of 
peals was no part of the record cer- 
ed to the Court of Customs and Pat- 
it Appeals, it was improper for seni- 
party to refer to or quote from that 
jef in his principal brief.—Vickery v. 
rnhart, 118 F.2d 578. ans 
ferences in junior party’s principal 
ef to’'Patent Office action and quota- 
ns from papers in the Patent Office 
1 improper where there was no 
s for such references and quota- 
in the record certified to the 
t of Customs and Patent Appeals. 
ekery v. Barnhart, 118 F.2d 578. 
Reasons of appeal relating to certain 
¢ ons before the Patent Office tribu- 
als were deemed abandoned where 
they were not argued in the briefs of 
he parties or orally before the Court 
yf Customs and Patent Appeals.—Vick- 
e Barnhart, 118 F.2d 578. 
Cust. & Pat.App. Assignments of rea- 
yns for appeal reciting that Board of 
\ppeals erred in affirming examiner as 
to his rejection of certain claims in ap- 
plication for patent and that Board 
in not allowing claims were not 
ciently specific to meet requirement 
ule of Court of Customs and _ Pat- 
ppeals, and assignments did not 
reasons of appeal in a manner 
fying the court in reviewing re- 
ion made by examiner and ap- 
by Board upon basis of patents 
by examiner. Rules of United 
es Court of Customs and Patent 
eals, rule 25; 35 U.S.C.A. §§ 60-62. 
re Rosenblatt, 118 F.2d 590. 
here applicant for a patent appeals 
urt of Customs and Patent Ap- 


Q 


points relied upon on appeal. 

United States Court of Customs and 
atent Appeals, rule 25; 35 U.S.C.A. §§ 
62,—In re Rosenblatt, 118 F.2d 590. 
Where first and third assignments of 
ea ons for appeal to Court of Customs 
mM 


Patent Appeals from decision of 
Board of Appeals of the Patent Office 
iffirming examiner’s rejection of certain 
- elaims in application for patent mere- 
alleged that Board erred in affirming 
aminer as to his rejection of claims 
nd that Board erred in not allowing 
laims, the court was bound to affirm 
oard’s decision based upon, patents 
ited by examiner, even if second rea- 
‘son for appeal was sufficient basis up- 
on which to review that part of Board’s 
decision which rested upon a publica- 
ion newly cited by Board as a refer- 
ence. Rules of United States Court of 
Customs and Patent Appeals, rule 25; 
. 35 U.S.C.A, §§ 60-62.—In re Rosenblatt, 
eres, H.2d 590. 
bit Cust. & Pat.App. On appeal from de- 
ision of the Board of Appeals of Unit- 
ed States Patent Office in interference 
proceeding, appellee’s motion to strike 
two papers from the record was denied 
without prejudice—Perkins v. Engs, 
118 F.2d 924. 
On appeal from decision of Board of 
Appeals of United States Patent Office 
in interference proceeding where appel- 
lees moved to dismiss certain reasons 
of appeal and renewed motion in brief, 
motion was denied.—Perkins v. Engs, 
-:118 F.2d 924. 
~~ «Cust. & Pat.App. Where question of 
whether particular claims were proper 
in form was not raised in applicant’s 
reasons of appeal, decision of the Board 
of Appeals of the United States Patent 
Office affirming decision of the primary 
examiner holding that those claims 
were not in proper form would be 
affirmed.—In re Bergen, 120 F.2d 329. 
Cust. & Pat.App. Where patent ap- 
plicant appealing to Board of aDpenls 
of Patent Office from decision of ex- 
aminer rejecting certain claims of pat- 


by including ‘in the 


claims was necessary, such claims were 
not before Court of Customs and Pat- 
ent Appeals, where Board did not dis- 
cuss question of division and applicant 
did not bring such question before 
court by any reason of appeal.—In re 
Torkelson, 121 ee 556. Ce 
3 


§ 231 

D.C.D.C. In-order to invoke juris- 
diction of the United States Court of 
Customs and Patent Appeals, an ap- 
peal from refusal to grant patent 
must be taken within 40 days after 
decision of the Board of Appeals. 
Rules of Practice of the United States 
Patent Office, rule 149; 35 U.S.C.A, § 
59a.—Wilcox v. wooree F.Supp. 714. 


Hi 8 

D.C.D.C. Where the Board of Ap- 
peals of the United States Patent 
Office did not consider or act on claims 
in an application for a patent as modi- 
fied presumably because the board did 
not have the advantage of considera- 
tion of such claims by the primary 
examiner, those claims were required 
to be considered as having been reject- 
ed.—Degea Aktiengeselischaft (Auer- 
gesellschaft) v. Coe, 34 F.Supp... 94. 

Cust. & Pat.App. Whether patent in- 
terference count is invalid and not pat- 
entable is not matter with which Court 
of Customs and Patent Appeals is con- 
cerned on appeal from decision of pat- 
ent office Board of Appeals, affirming 
decision of Examiner of Interferences 
awarding priority of invention defined 
by such count to senior party, but is 
question for ex parte consideration in 
patent office—Scheinman vy. Zalkind, 
112 F.2d 1017. 


Cust. & Pat.App.- On appeal from de-° 


nial of application for patent, review- 
ing court could not consider affidavits 
filed in. connection with another ap- 
plication, which were not included in 
the record.—_In re Britton, 115 F.2d 

On appeal from denial of application 
for patent, court could not consider 
affidavits and physical exhibits which 
were never considered by any Patent 
Office tribunal. 35 U.S.C.A. § 62.—In 
re Britton, 115 F.2d 249. 

Cust. & Pat.App. A claim rejected by 
tribunals of Patent Office may not be 
measured, upon prima facie question 
of patentability, by a claim allowed 
by such tribunals—In re Moss, 115 
F.2d 257, 

Cust. & Pat.App. Where Court of 
Customs and Patent Appeals affirmed 
decision refusing a patent on ground 
of undue multiplicity of claims, but, 
while cause was pending on rehear- 
ing, the case was remanded to Patent 
Office on request of Commissioner of 
Patents, and it was determined that 
claimg were not unduly multiplied but 
were not patentable, the question of 
undue multiplicity of claims was not 
before reviewing court in subsequent 
appeal from the later determination.— 
In re Tourtellotte, 115 F.2d ‘344. 


Cust. & Pat.App. Where both Exam- 
iner of Interferences and Board of Ap- 
peals of the Patent Office decided ad- 
versely to junior party the claim that 
senior party had derived the invention 
from junior party, and such claim was 
not raised by junior party’s reasons of 
appeal, nor argued in his brief, the 
Court of Customs and Patent Appeals 
would not consider the claim.—Kear y, 
Roder, 115 F.2d 810. 

Cust. & Pat.App. Where Primary Ex- 
aminer, considering application for pat- 
ent for alleged invention relating to 
aqueous treatment liquids for use par- 
ticularly in the textile and leather in- 
dustries, determined that one skilled 
in the art would realize that compound 
disclosed in earlier ‘‘Annalen” reference 
had wetting and detersive properties 
and would be useful for such proper- 
ties, and there was nothing in record on 
appeal to the United States Court of 
Customs and Patent Appeals to justify 
contrary holding, the courts assumed 
that the compound disclosed in the 


Patent Office, approving examiner’s re- 


ald, 117 F.2d 755. 
Cust. & Pat.App. 


On appeal from 


decision of Board of Patent Appeals © 


affirming a decision rejecting claims of 
application for patent, reviewing court 
may not consider any ground of rejec- 
tion not passed upon by the Board 
of Patent Appeals.—In re Schwarz, 117 
F.2d 758. 
Where want of disclosure in specifi- 
eation was not a ground of rejection 
of claim in Patent Office tribunals, re- 
viewing court must assume that ap- 
plication disclosed all elements of the 
claim, and reverse decision disallow- 
ing the claim where it was clear that 
prior reference did not disclose par- 
ticular element and it was not contend- 
ed that such element would be obvious 
to one skilled in the art—In re 
Schwarz, 117 F.2d 758. 
Cust. & Pat.App. Generally rejected 
claims of an application for a patent 
may not properly be measured by al- 
lowed claims in order to determine 
the patentability of the rejected claim, 
but must be considered in the light 
of their own limitations or lack of 


eh a ais it re Zalkind, 118 F.2d 
; § 233 
C.C.A.I]. Whether commercial suc- 


cess of patented combination electric 
iron and dampener was due to certain 
features not covered by claims found 
to be invalid, rather than to disclosures 
of claims, was for the District Court. 
—Schreyer v. Chicago Motocoil Corpo- 
ration, 118 F.2d 852. { 

D.C.N.Y. The eommissioner’s action 
in allowing or refusing to allow a par- 
ty to an interference proceeding to 
amend his preliminary statement so as 
to correct a material 
ground of honest inadvertence or mis- 
take will not be disturbed on appeal 
unless there has been a palpable mis- 
carriage of justice. 35 U.S.C.A. § 63. 
«Sherman y. American Telephone & 
Telegraph Co., 38 F.Supp. 360. 

Cust. & Pat.App. Where the Board 
of Appeals gives a broad interpretation 
to a count of an interference, the Court 
of Customs and Patent Appeals may 
not inquire whether such broad inter- 
pretation renders the count unpatent- 
ne vy. Barnhart, 118 F.2d 

Cust. & Pat.App. Where senior par- 
ties in patent interference proceeding 
had filed joint application and a joint 
preliminary statement supported by a 
joint oath, they took testimony as joint 
inventors and appealed to the Board of 
Appeals and to the court as joint ap- 
pellants, refusal of examiner of inter- 


ferences and the Board of Appeals to. 


consider any testimony of the senior 
parties prior to the time when the joint 
activities of the senior parties began 
was proper although one of the in- 
ventors had allegedly done considerable 
work prior to that time—Perkins y. 
Engs, 118 F.2d 924. 

Cust. & Pat.App. Where question 
whether senior party’s application for 
patent relating to a lamp of the nega- 
tive glow ultra violet type disclosed a 
grid in parallel electrical relationship 
with one of the electrodes or an aper- 
tured or perforated grid was not raised 
in junior party’s motion to dissolve in- 
terference or, so far as record showed, 
in objections to amendments adding 
counts, and those grounds were no 
considered by the Primary Examiner or 
by the Board of Appeals, the question 
was not properly before the Court of 
Customs and Patent Appeals.—Marden 
v. Braselton, 119 F.2d 174, 

Cust. & Pat.App. The goneral rule is. 
that a rejected claim will not be meas- 
ured by an allowed claim in passing: 
upon patentability of the rejected 
claim.—In re Andrus, 119 F.2d 428, 


ey 


jection of some of claims.—In re Ew- 


error on the | 


us 


tent Appeals was without jurisdic- 
on of claims which were allowed even 


if some of them should have been dis- 


allowed for the same reason that con- 
trols with respect to the rejected claim. 
—In re Andrus, 119 F.2d 428. 

Cust, & Pat.App. Issues raised by 
appellant’s reasons of appeal in inter- 


ference proceedings would be consid- 


ered as having been abandoned where 
the only contentions made in brief of 
counsel for appellant related to- sufii- 
ciency of evidence.—Finch y. Dillen- 
back, 121 F.2d 459, 

Cust, & Pat.App. On appeal from de- 
cision of Board of Patent Appeals 
which affirmed decision of Primary HDx- 
aminer who rejected certain claims of 
application for patent relating to high 
speed rotary flying shears on ground 
that claims did not read upon appli- 
eant’s disclosure, Court of Customs and 
Patent Appeals was not concerned with 
what applicant was refused in the way 
of claims in the patent or what an- 
other patentee obtained and if appli- 
cant was wrongfully denied the claims, 
he should have appealed.—In re Mac- 
farren, 121 F.2d 468. 

On appeal from decision of Board of 
Patent Appeals which affirmed decision 
of Primary Examiner who rejected 
certain claims of application for patent 
relating to high speed rotary flying 
shears on ground that claims did not 
read upon applicant’s disclosure, Court 
of Customs and Patent Appeals could 
not grant applicant’s claims on theory 
that they were for substantially the 
Same invention as were the rejected 
claims of his application which ripened 
into a patent since court cannot ignore 
definite limitations regardless of fact 
that they may or may not lend pat- 
entability to the claims.—In re Macfar- 
ren, 121 F.2d 468, 

On appeal’ from decision of Board of 
Patent Appeals which affirmed decision 
of Primary Examiner who rejected cer- 
tain claims of application for patent 
relating to high speed rotary flying 
shears, on ground that claims did not 
read upon applicant’s disclosure, only 
question presented was whether appli- 
cant’s disclosure supported the claims 
and appellate court had no authority 
to set up an interference or to direct 
that an interference should be set up, 
such questions being within jurisdic- 
tion of the Patent Office—In re Mac- 
farren, 121 F.2d 468. ' 

Cust. & Pat.App. On appeal from de- 
cision of Board of Appeals of United 
States Patent Office affirming primary 
examiner’s rejection of claims of appli- 
eation for patent, court’s consideration 
of unverified written statements due 
solely to fact that they had been given 
consideration by the Board of Appeals 
was not to be interpreted as a holding 
by the court that statements not veri- 
fied were competent as evidence.—In re 
Sullivan, 121 F.2d 486. 

Cust. & Pat.App. A decision of the 
examiner of interferences in interlocu- 
tory proceedings where interference 
was dissolved as to a count not in- 
volved upon the merits did not estab- 
lish the “law of the case” on the 
merits, where no evidence had been 
taken at time of prior decision.—Mer- 
shon vy. Robinson, 121 F.2d 495. 

Cust. & Pat.App. Where the Board of 
Appeals affirms a decision of the ex- 
aminer of interferences, the Court of 
Customs and Patent Appeals may not 
reverse the Board’s decision on all fact 
questions unless its conclusions affirm- 
ing the examiner’s conclusions are man- 
ifestly wrong.—Vickery v. Barnhart, 
118 F.2d 578. 


Cust. & Pat.App. If Board of Ap- 
peals of Patent Office in interference 
proceeding construes counts broadly 
and holds that when so _ construed 
claims corresponding to counts were 
not anticipated by prior art, Court of 
Customs and Patent Appeals will be 
bound by such holding and adopt such 


‘Oust 
was before c 


pie xf i 
in pass 
(Bo ea 360, 


igy 


ceeding relating to 
to make the counts remaining in the 
case, court was required to assume that 
disclosures of both parties supported 
the counts.—Mershon y. Robinson, 121 
F.2d 495. 

Cust. & Pat.App. Applicant had bur- 
den of showing wherein the Board of 
Appeals of the Patent Office erred in 
its decision rejecting certain claims of 
an application for a patent in view of 
prior art.—In re Allatt, 121 F.2d 5465. 

Cust. & Pat.App. On appeal by sen- 
ior parties in patent interference pro- 
ceeding from decision awarding prior- 
ity of invention to junior parties, 
senior parties had burden of demon- 
strating that concurring decisions of 
patent tribunals were erroneous.—Buf- 
fington v. Blair, 121 F.2d 635. 

In determining whether junior par- 
ties in patent interference proceeding 
met burden of establishing priority of 
invention by preponderance of evidence, 
the record must be considered as a 
whole and all competent testimony 
making up continuous story given its 


proper weight.—Buffington v. Blair, 
1217H.2d- 6385: 
App.D.C. The United States Court of 


Appeals for the District of Columbia 
does not exercise an original and inde- 
pendent judgment on appeal from judg- 
ment in an action to obtain patent. 35 
U.S.C.A. § 63.—Krause v. Coe, 120 F.2d 
TT. 
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D.C.Ohio. In patent interference ac- 
tion brought by losing party before 
Patent Office, findings of Patent Office 
tribunals should be accorded persuasive 
weight unless District Court is con- 
vinced that findings are plainly er- 
roneous. 35 U.S.C.A. § 63.—Smith v. 
Prutton, 36 F.Supp. 659. 

In patent interference action brought 
by losing party before Patent Office, 
where findings of Examiner of Inter- 
ferences and Board of Appeals were 
conflicting, finding of Board of Ap- 
peals would carry greater weight as 
the final tribunal in the Patent Office. 
85 U.S.C.A. § 63.—Smith v. Prutton, 
36 F.Supp. 659. : 

Cust. & Pat.App. Concurring findings 
of Patent Office tribunals upon findings 
of fact and upon technical questions 
will be adhered to by Court of Custons 
and Patent Appeals unless manifestly 
EE satya vy. Redman, 117 F.2d 
1018. 

To warrant reversal of decision of 
Board of Patent Appeals that tricalcium 
phosphate was disclosed in application 
for patent court must be convinced that 
board erred in its findings.—Prahl v. 
Redman, 117 F.2d 1018. 

Cust. & Pat.App. Claims of an appli- 
eation for a patent which received no 
eonsideration in the Patent Office tri- 
bunals on their merits could not be 
considered on their merits on appeal, 
and they would be returned to the Pat- 
ent Office for consideration there.—In 
re Allatt, 121 F.2d 545. 

Cust. & Pat.App. Where certain pat- 
ent claims were not considered on mer- 
its by examiner or Board of Appeals of 
Patent Office and therefore were not 
considered on merits by Court of Cus- 
toms and Patent Appeals, and it was 
proper, on reversal of Board’s decision 
that other claims were not. patentable, 
that the first mentioned claims should 
receive consideration on their merits 
by proper tribunals of Patent Office, 
the case would be remanded for such 
purpose.—In re Torkelson, 121 F.2d 
56. 
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©.0.A.11]. The statute authorizing an 
action to obtain patent does not con- 
template that the court shall direct the 
Commissioner of Patents to issue a 
patent. 385 U.S.C.A. § 63.—Philadelphia 
Storage Battery Co. v. Zenith Radio 
Corporation, 117 F.2d 642. 

A.Pa. In action to obtain patent, 
brought by assignee of unsuccessful 
party in interference proceedings, the 
only issue was plaintiff’s right to pat- 


“Where no question wis 
in interference pro- DP 
right of either party. 


tween contesting parties on pr 
invention must be accepted as cor 
ling upon that question of fact in 


nt 
F.Supp. 410. baa 
In action by assignee of unsucce 
party in interference proceeding 1 
tain patent, on improvement in plu 
rimmed-wheel organizations in the 
tomobile art, evidence held to req 
denial of patent on ground that 
of Appeals of the Patent Office ¢ 
ly held that counts in the interf 
did not properly read on unsuc 
applicant’s disclosure. 35 U.S.C. 
63.—Parker v. Coe, 119 F.2d 781, a 
firming Parker v. Commissioner of P 
ents, 33 F.Supp. 410. ' 
D.C.Del. Where Patent Offi 
bunals awarded priority of in) 
relating to carburetors for i 
combustion engines to senior party 
Commissioner of Patents refused 
grant patent containing claims 
upon junior party’s application 
in equity by junior party to 
patent it could not be assum 
members of Patent Office tribun 
without learning in carburetor 
it could be assumed that they 
such learning.—Smith v. rte 
buretor Corporation, 36 F.Supp. 
A suit in equity to obtain a pate 
something in the nature of a suit 
set aside a judgment and is not to 
sustained by a mere preponderan 
the evidence. 35 U.S.C.A, § 63.— 
v. Carter Carburetor Corporation 
Supp. 102. ints 


U.S.C.A. § 63.—Smith v. Carter 
buretor Corporation, 36 F.Supp. 1 

D.C.Del. in statutory action to o 
tain patent, defense of Couble paten 
ing required no consideration where 
it was not pleaded in answer. 35 8. 
C.A. § 63.—John B. Pierce Foundation 
Vit shea tela Injeetor Co., 38 F.Supp. 


D.C.D.C. A bill in equity to obtain 
a patent may be filed within six 
months after refusal of a patent to th 
applicant. 35 U.S.C.A. § 63.—Wilcox v. 
Coe, 33 F.Supp. 714. ea} 

In proceedings in equity to obtain 
patents, wherein the record is a mere 
repetition of the record of the Patent — 
Office, and the new evidence is not — 
important or is at most cumulative 
in nature, the finding of the Patent 
Office should assume a well-nigh dom 
inating importance. 85 U.S.C.A. § 63. 
—Wilcox v. Coe, 33 F.Supp. 714. 

D.C.D.C. Where claims were reject: 
ed by primary examiner on ground that 
application sought in effect to reopen — 
question of interference, as raised in — 
connection with application on prior 
patent, after applicant had failed to 
appeal from action of the Patent Office 
in that proceeding, and action of ex- 
aminer on appeal was affirmed by thé 
Board of Appeals of the United States 
Patent Office, bill to obtain patent 
would be dismissed in absence of sat- 
isfactory showing that examiner had 
made an improper analysis of the struc- 
tures described in the claims. 85 U.S. 
C.A. § 63.—Cleveland Trust Co. v. Coe, 
34 F.Supp. 407. i 

D.C.D.C. In action to compel issu- 
ance of patent for a six-wheel truck 
construction in which two of the four 
rear wheels were mounted on a driven — 
or live axle and the other two on a 
i oe 
5 ‘See ; 
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or dead axle, where Board 
“had affirmed Examiner’s de- 
sion rejecting claims 1 to 12, in- 
lusive, which were claims in issue, evi- 
dence warranted finding that claims in 
issue were unpatentable over prior art, 

a hence complaint would be_ dis- 
Sed. 35, U.S:C.A. 63.—Hendrick- 
( vy. Coe, 34 F. 


.C. In action to require Com- 
of Patents to issue a patent, 


—Riche v. Coe, 34 F.Supp. 892. 

.D.C. Where the Patent Office 
held, in effect, that between claims of 
patent and structure disclosed by ap- 
nlicant seeking patent there was such a 
erence that no purpose could be 
ved by an interference proceeding to 
determine priority between the two, 
failure of applicant to seek an amend- 
t to the interference proceeding by 
qine up claims which would have 
plished no more than to recog- 
the difference which the Patent 
ce said existed did not preclude ap- 
nt, on ground of ‘res judicata’ 
“estoppel,” in proceeding to compel 
ce of patent from asserting his 
to a patent on structure which 
proceeding was rec- 
different.—Cleveland 


s 
eb 


to _be 
Jo. v. Coe, 36 F.Supp. 431, mod- 
1 yet F.Supp. 407. 

D.C. The District Court had ju- 
diction of parties and of cause of 
ion to obtain a patent brought by 
sing parties to Patent Office interfer- 

ence proceeding against successful par- 
ty. 35 U.S.C.A. § 63.—Abbott v. Shep- 
herd, 37 F.Supp. 868. 
 D.C.D.C. An action to obtain patent 
is a “proceeding de novo”, although de- 
cision of Patent Office, as an experi- 
enced tribunal, is entitled to presump- 
tion of correctness. 35 U.S.C.A. § 63.— 
r hran v. Coe, 38 F.Supp. 984._ 

n applicant for patent relating to 
rocess for protectively coating fruits 
d vegetables and for chemical com- 
ition used was entitled to some of 
ected claims necessary to protect his 
scovery to fuller extent than would 
robably be case if he were limited to 
very specific formula in claim allowed 
by Patent Office, but claims to be 
allowed to him ought not to be so gen- 
eral as to inhibit others from further 
experimentation with same substances 
and possible development of more suc- 
cessful. formulas for accomplishing 
same general objective.—Cothran v. Coe, 
$8 F.Supp. 984. : ; 
«Of the 26 out of 28 claims of applica- 
tion, for patent relating to process for 
protectively coating fruits and vege- 
tables and chemical composition used, 
which were rejected by Patent Office, 
8 claims were allowed and remainder 
disallowed as too general or containing 
no patentable differentiation or validity. 
—Cothran v. Coe, 38 F.Supp. 984. 

D.C.Md. The general venue statute 
providing that action must be brought 
in district of which defendant is an in- 

- ‘habitant is applicable to equitable ac- 
tion to obtain a patent. Jud.Code § 51, 
— 98 ULS.C.A. § 112; 35 U.S.C.A. § 63.— 
» Vogel v. Crown Cork & Seal Co., 36 F. 


_ Supp. 74 
Bape which had 


New York corporation 
main plants and offices in Maryland and 
complied with Maryland foreign corpo- 
- ration laws and consented to be sued in 

Maryland on any cause of action, 
waived’ its personal privilege under 
- general venue statute to have equitable 
action to obtain a patent brought 
against it in federal district in state 
of incorporation and could be sued in 
federal district in Maryland, notwith- 
standing jurisdiction of federal court in 
such action was exclusive and not con- 


385 U.S.C.A, § 63; Code Md. 
, $§ 119, -—Vogel _y. 
Crown Cork & Seal Co., 36 F.Supp. 74, 


righ a Dp: after Paten 
tribunals in patent interferen 
ceeding had awarded priority 0 
tion to defendant, plaintiff had _ le) 
of establishing that plaintiff's appli- 
cation disclosed the subject matter of 
the claim in issue, and that plaintiff 
was entitled to priority of date of in- 
vention as against defendant. 385 U.S. 
C.A. § 63.—Raytheon Mfg. Co. v. Gen- 
eral Hlectric Co., 34 F.Supp. 40. 

In action to establish right to a 
patent after-Patent Office tribunals in 
patent interference proceeding had 
awarded priority of invention to de- 
fendant, the burden on plaintiff was 
not an ordinary burden to establish 
his contention by fair preponderance 
of evidence, but the plaintiff assumed 
a heavy burden of.proof. 35 U.S.C.A. 
§ 63.—Raytheon Mfg. Co. v. General 
Blectric Co., 34 F.Supp. 40. 

In action to establish a right to 
patent after Patent Office tribunals in 
patent interference proceeding had 
awarded priority of invention to de- 
fendant, where there was an issue re- 
garding whether the claim involved 
read on plaintiff’s structure, the plain- 
tiff had burden of disclosing the inven- 
tion as defined in the claim, notwith- 
standing the claim was clear and un- 
ambiguous. 35 U.S.C.A. § 63.—Ray- 
theon Mfg. Co. v. General Electric Co., 
34 F.Supp. 40. 

Where two rival applicants for pat- 
ent accepted claim suggested by inter- 
ference examiner as basis for inter- 
ference proceeding, and added _ the 
claim to their respective applications, 
in action to establish right to patent 
after an award of priority of inven- 
tion by patent office tribunals, an ap- 
plicant could not be heard to contend 
that his position was changed from 
what it would have been had claim 
been in original application. 35 U.S. 
C.A. 63.—Raytheon Mfg. Co. v. Gen- 
eral lectric Co., 34 F.Supp. 40. 

Where interference examiner formu- 
lates an interference claim without 

ranting the interested parties a hear- 
ing, such formulation of claim does not 
preclude either party from showing 
that the other party’s application for 
patent does not show the invention 
set forth in the formulated claim, and 
does not operate as a conclusive de- 
tern\ination that there is such disclo- 
sure in both parties’ applications.— 
Raytheon Mfg. Co. vy. General Electric 
Co., 34 F.Supp. A 

In action to establish right to pat- 
ent, the court is not bound by any 
Patent Office ex parte adjudication 
regarding whether a party’s applica- 
tion disclosed invention. 85 USce. 
A. § 63.—Raytheon Mfg. Co. v. General 
Electric Co., 34 F.Supp. 40. 

In action to establish right to patent 
after Patent Office tribunals in inter- 
ference proceeding, had awarded prior- 
ity of invention to defendant, evidence 
was insufficient to establish that plain- 
tiff’s application for patent disclosed 
the invention shown in the claim in- 
volved, relating to an electrical dis- 
charge device for rectifying alternat- 
ing currents. 85 U.S.C.A. § 63.—Ray- 
theon Mfg. Co. vy. General Electric Co., 
34 F.Supp. 40. 


D.C.N.Y. The District Court had ju- 
risdiction not only to decide priority as 
between rival claims to invention, but 
to determine patentability in inter- 
ference suit where court had jurisdic- 
tion of parties and subject matter, and 
patentability was put in issue by 
pleadings and litigated. 35 U.S.C.A. § 
63.—McNamara v. Powell Muffler Co., 
88 F.Supp. 180. 

Where District Court had jurisdic- 
tion to @etermine patentability in in- 
terference suit and jurisdiction of par- 
ties and subject matter, and patent- 
ability was put in issue and litigated, 
and a judgment adverse to plaintiff in 
interference suit was affirmed by Cir- 
cuit Court of Appeals, in subsequent 
infringement action between same par- 
ties, such judgment was ‘res judicata” 
and “estopned” defendant, who had 
been plaintiff in interference suit, from 
denying by counterclaim, seeking af- 
firmative relief, the validity of patent. 


_ 
So 


the : 
Tice, the € app 
ciple that Paten 
portunity of obs 


ness stand, particularly | 
fact that the court is asked to reverse 
disinterested experts well qualified by 
experience and learning to pass on 
questions involved. 35 U.S.C.A. § 63. 
—Sherman y. American Telephone & 
Telegraph Co., 38 F.Supp. 360. ca 
The acts of the Patént Office are not 
binding von the court, but weight 
should be given to the decisions and 
findings of fact and, law made by that 
office. 35 U.S.C.A. 63.—Sherman. Vv. 
American Telephone & Telegraph Co., 
38 F.Supp. 360. : 

The decision of the Patent Office 
tribunals is entitled to great weight, if 


question of diligence in adopting and 
perfecting an invention. 35 USCA. § 
63.—Sherman v. American Telephone & 
Telegraph Co.; 38 F.Supp. 360. 
D.C.R.I. Under statute providing 
that whenever a patent is refused by 
Board of Appeals or whenever any 
applicant is dissatisfied with decision 
of board of interference examiners, the 
applicant, unless appeal has been 
taken to ‘United States Court of Cus- 
toms and Patent Appeals, may have 
remedy by bill in equity, no refused 
applicant was to be deprived of his 
right to sue in equity after an adverse 


decision by Board of Appeals, except — 


by his own election to appeal. 35 U.S. 
C.A. § 63.—Foley v. Davol Rubber Co., 
2 F.R.D. 14. l 

The appeal referred to in statute 
providing that unsuccessful applicant 
for a patent may have remedy by bill 
in equity unless ‘appeal has been taken 
to United States Court of Customs and 
Patent Appeals is an appeal by a de- 
feated applicant and not an appeal by 
a patentee-interferant, and hence suc- 
cessor to rights of an applicant who 
was successful in interference proceed- 
ings before Board of Appeals but un- 
successful hefore Court of Customs 
and Patent Appeals, to which patentee- 
interferant appealed, could bring bill 
in equity against assignee of patentee- 
interferant for decree authorizing Com- 
missioner of Patents to issue a patent 
to successor. 385 U.S.C.A. § 63.—Foley 
v. Davol Rubber Co., 2 F.R.D. 14. 


In action for decree authorizing Com- 
missioner of Patents to issue a patent 
to plaintiff, a complaint alleging that 
plaintiff owned an application for a 
patent and that defendant was as- 
signee and sole owner of all interest 
in certain letters patent issued to a 
third party, that letters were involved 
in interference proceedings respecting 
plaintiff's application, and containing 
certain allegations respecting interfer- 
ence proceedings and appeals and de- 
cisions therein was sufficiently definite 
for defendant to prepare for trial, and 
hence defendant’s motion for bill of 
particulars would be denied. 35 U.S. 
C.A. § 63; Federal Rules of Civil Pro- 
cedure, rule 12(e), 28 U.S.C.A. follow- 
ing section 723¢c.—Foley v. Davol Rub- 
ber Cong) hn. ota. 

App.D.C. In action to obtain a pat- 
ent, after rejection of application by 
Patent Office, question for court is, 
not whether in court’s opinion there 
was invention, but whether finding that 
there was none is consistent with 
the evidence. 85 U.S.C.A. § 63.—Wolf 
v. Coe, 112 F.2d 857. ; 

App.D.C. The question for deter- 
mination of the United States Court of 
Appeals for the District of Columbia 
on appeal from a judgment dismissing, 
for lack of invention, a bill to authorize 
the issue of a patent. is not whether 
in court’s opinion there was invention, 
but whether the finding that there was 
none is consistent with the evidence, 
35 U.S.C.A, § 63.—Eppensteiner v. Coe, 
114 F.2d 457. 

App.D.C, Where claims involved in 


plaintiff's application for. patent em- 
matter of prior interfer- 


braced subjec 


t- 
n view of the 


it is not absolutely controlling, on the © 
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tiff was “estopped” 


- —plainti 

not appeal 
s decision, plain- 
vu from asserting 
claims in suit against Commissioner of 
Patents to compel Patent Office to 
grant plaintiff letters patent, notwith- 
standing contention that third party in- 
sisted upon narrow interpretation of 
counts before interference examiner, es- 
pecially where plaintiff did not present 
broad claims involved in suit against 
commissioner until interference was 
terminated, and it was not so clear that 
claims could not have been put in is- 
sue in interference as to excuse plaintiff 
from failing to insist that they be made 
issues therein. 35 U.S.C.A. §§ 57, 59a, 
63.—Daniels v. Coe, 116 F.2d 941. 

Where Board of Appeals in Patent 
Office had refused to issue letters patent 
in respect to claims made by plaintiff in 
application for patent, on plaintiff’s ap- 
peal from dismissal of suit in District 
Court of the United States for District 
of Columbia to compel Patent Office to 
grant letters patent, presumption that 
Patent Office was right was reinforced 
by presumption that District Court was 
right.. 35 U.S.C.A. § 63.—Daniels v. 
Coe, 116 F.2d 941, 

In suit to compel Patent Office to 
grant plaintiff letters patent, where 
some of the claims in application for 
patent embraced subject matter of pri- 
or interference proceedings, inferences 
based upon interference examiner’s 
opinion that remaining claims described 
something patentably distinct from in- 
terference counts were entitled to little 
weight, since that issue is never before 
interference examiner. 35 U.S.C.A. § 
63.—Daniels v. Coe, 116 F.2d 941. 

App.D.C. On appeal in proceeding to 
obtain patents wherein claims were re- 
jected by Patent Office, conclusion of 
Patent Office which had _ substantial 
support in the record was required to 
be affirmed. 35 U.S.C.A. § 63.—¥For- 
ward Process Co. v. Coe, 116 F.2d 946. 

App.D.C. In suit to obtain patent, 
on appeal from decree reiecting apnii- 
eation for patent, court is not to de- 
cide whether in its opinion there was 
invention but whether the finding that 
there was none is consistent with the 
evidence or is supported by the evi- 
dence. 35 U.S.C.A. 63.—Minnesota 
Min. & Mfg. Co. v. Coe, 118 F.2d 593, 
affirming 28 F.Supp. 430 and 28 F, 
Supp. 433. 

In action to obtain patent for im- 
provement in making flexible abrasive 
known as sandpaper by use of yinyl 
resins as a binder, evidence sustained 
finding that there was no invention, and 
the alleged fact that indistinguishable 
elaims had been allowed by Patent Of- 
fice on later applications did not prove 
that evideuce required finding of inven- 
tion. 35 U.S.C.A. § 63.—Minnesota Min. 
& Mfg. Co. v. Coe, 118 F.2d 593, af- 
firming 28 F.Supp. 430 and 28 F.Supp. 
433. 

In action to obtain patent, question 
whether trial court erred in failing to 
make finding of want of invention, ex- 
pressly as a finding of fact, was waived 
where point was not raised prior to pe- 
tition for rehearing in federal appellate 
court. 35 U.S.C.A. § 63.—Minnesota 
Min. & Mfg. Co. v. Coe, 118 F.2d 593, 
affirming 28 F.Supp. 430 and 28 BF, 
Supp. 433. 

App.D.C. Where the United States 
Court of Appeals for the District of 
Columbia finds that the Patent Office 
and the District Court were not wrong 
in their rulings on contentions that 


claims of a patent relied on as antici- . 


patory in an action to obtain a patent 
are not supported by patentee’s orig- 
jnal disclosure, that court must affirm 
the judgment appealed from. 35 U.S. 
C.A. § 63.—Levine v. Coe, 119 F.2d 
185. 

In action to obtain a patent on claims 
relating to an automatic choke valve 
for automobile carburetors, evidence 
supported the conclusion of the Patent 
Office and the District Court that 
elaims of patent relied on as antici- 
patory were supported by patentee’s 


App.D.C, Where the findings and 
conclusions of the trial court and the 
rulings of the Patent Office are in clear 
error on the question of anticipation 
of certain claims the patentability of 
which is in issue, and where it is clear 
that the advance contained in such 
claims is inventive in character, such 
determinations by the trial court and 
the Patent Office must be reversed.— 
Poulsen v. Coe, 119 F.2d 188. : 

App.D.C. In an action to obtain a 
patent, doubt must be resolved in favor 
of the correctness of administrative and 
judicial action, and the United States 
Court of Appeals for the District of 
Columbia must sustain the findings of 
the Patent Office and the district court 
unless they appear to be clearly wrong. 
35 U.S.C.A. § 63.—General Motors Cor- 
poration v. Coe, 120 F.2d 736. 

_ Where presencé or absence’of inven- 
tion was doubtful in an action to ob- 
tain. a patent on resonance units for 
muffling the noises from the induction 
and exhaust systems of automobile en- 
gines, that doubt would be resolved in 
favor of the correctness of administra- 
tive and judicial action, and a judg- 
ment of the district court dismissing 
the complaint as to claims in issue 
would be affirmed. 85 U.S.C.A. § 63.— 
General Motors Corporation v. Coe, 120 
B.2d 736. 

Where appellant’s statement of points 
to be relied upon on appeal from judg- 
ment dismissing complaint as to cer- 
tain claims in an action to obtain a 
patent referred to neither of two points 
urged on appeal, and it did not appear 
that either point was brought to the 
attention of the district court, the re- 
viewing court would not consider those 
points. 35 U!S.C.A. § 63——General Mo- 
tors Corporation v. Coe, 120 F.2d 736. 

App.D.C. Under statute precluding 
the maintenance of an action to ob- 
tain a patent where an appeal has 
been taken to the Court of Customs 
and Patent Appeals from a decision of 
the Board of Appeals of the Patent 
Office, the remedies are alternative and 
mutually exclusive though differing in 
that the action affords an opportunity 
to introduce new evidence which is 
lacking on the appeal, but the remedy 
elected is conclusive of issues raised 
and of those which might have been 
raised, and hence a party by filing a 
second application cannot obtain a re- 
view of questions which were or might 
have been determined on a review re- 
lating to the first application. 35 U.S. 
C.A. § 68.—Hemphill Co. v. Coe, 121 F. 
2d 897. 

App.D.C. An applicant for a _ pat- 
ent appealing from a judgment dis- 
missing the complaint in a statutory 
action for the issuance of a patent with 
respect to certain claims had the bur- 
den of showing that the trial court’s 
findings and the decision of the Patent 
Office rejecting the claims as anticipat- 
ed were clearly erroneous, and the re- 
viewing court was not at liberty to 
interfere with the judgment where that 
burden was not discharged. 35 U.S.C. 
A. § 68.—Sloane v. Coe, 122 F.2d 37. 
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D.C.D.C. In suit to obtain patent, the 
action of the administrative authority in 
rejecting claims of application is treated 
as presumptively correct until the con- 
trary is shown. 85 U.S.C.A. § 63.— 
asta Trust Co. v. Coe, 34 E.Supp. 

07. 
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D.C.Or. Where claims on applica- 
tion for both a method and an article 
were denied, and denial became final, 
the determination should be treated by 
the Patent Office as “res judicata’ on 
subsequent application for a patent on 
the article alone.—Veaux vy. Southern 
Oregon Sales, 33 F.Supp. 605. 

Cust. & Pat.App. Applicants for a 
patent, who did not bring forward 
claims to invention in interference pro- 
ceeding when their application disclos- 
ing invention was involved therein were 
“estopped” from making those claims 
in ex parte proceeding for the issuance 


of a patent.—In 
332. Cites 
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a patent where an appeal has been © 
taken to the Court of Customs and 
Patent Appeals from a decision of the 
Board of Appeals of the Patent Office, 
the remedies are alternative and mutu- 
ally exclusive though differing in that 
the action affords an opportunity to 
introduce new evidence which is lack- — 
ing on the appeal, but the remedy — 
elected is conclusive of issues raisec 
and of those which might haye been 
raised, and hence a party by filin 
second application cannot obtai 
review of questions which were or 
might have been determined on a re- 
view relating to the first application. 
35 U.S.C.A. § 63.—Hemphill Co. v. Co 
121 F.2d 897. ‘ par fs 
Where the Court of Customs and P 
ent Appeals determined that an a 
plication for a patent did not disclo 
an operative device, that question wa 
foreclosed as to any subsequent > 
plication raising the same issue 
issues which might have been raised, 
and to be entitled to raise the question 
of operativeness under a second app 2 
cation by a statutory action, applicant — 


identical with the first application bu 
was a new and independent one, a 
for that purpose the accepted test we 
whether the second application made — 
disclosure additional to that of the first 


U.S.C.A. § 63.—Hemphill Co. v. | 
121 F.2d 897, Ze 


258 i 
A presumption of validity attaches 
to the grant of a patent. 7 bah 
—C.C.A.I1]. Johns-Manville Corpora: aie 
tion. v. Ludowici-Celadon Co., 117 
F.2d 199; 
D.C.Cal. Leishman vy. Associated 
ee Hlectrie Co., 36 F.Sup: 
° -. 
D.C.Mich. Goodrich v. Ford Moto 
Co., 36 F.Supp. 548. ee 
©.C.A.Cal. A patent is entitled to 
presumption of validity.—Payne Fur 


The grant of a patent rais- 
es presumption of validity.—Madden 
Appleton Hlectric Co., 115 F.2d 589. — 

C.C.A.Ill. A decision of Examiner of 
Interferences awarding priority of in- 
vention to junior party was not “res — 
judicata” of issue respecting right to 
issuance of a patent, raised in a com- 
panion interference declared between 
the same parties.—Philadelphia Storage 
Battery Co. y. Zenith Radio Corpora- — 
tion, 117 F.2d 642. ‘ RS 

C.C.A.lll. A presumption of validity 
attends the grant of a_ patent.—Out- 
board Marine & Mfg. Co. v. Muncie 
Gear Works, 119 F.2d 404. : 

C.C.A.Ill. Patent was not entitled to 
presumption of validity over prior art 
which examiner did not note.—Nordell 
ae penaongl Filter Co., 119 F.2d 


C.C.A.Ind. A presumption of validity © 
accompanies a patent after Commis- — 
sioner of Patents concluded that it was | 
valid.—H, R. Wagner Mfg. Co. y. Porter 
Steel Specialties, 116 F.2d 63. 

C.C.A.Mich. In infringement  suit,. 
evidence sustained finding that plain- 
tiffs and other parties were trying to 
use worthless patent, known to them 
to be invalid, to stifle competition and © 
regulate prices, and warranted con- 
clusion that patent should be accorded ’ 
no greater presumption of validity than: ‘ 
if it had been an ordinary paper pat- 
ent.—Oxford Varnish Corporation vy. 
General. Motors Corporation, 120 F.2d 
44, affirming 23 F.Supp. 562, 

C.C.A.Mo, The issuance of a patent 
is prima facie evidence of both novelty 
and utility —G. H. Packwood Mfg. Co. 
vy. St. Louis Janitor Supply Co., 115 F. 
2d 958. : 

C.C.A.N.Y. A presumption that pat- 
ent is valid flows from its issuance.— 
Keller v. American Sales Book Co., 113 
F.2d 113, affirming 26 F.Supp. 835. 4 

The presumption and doubt of valid- 
ity of patent may be overcome by evi- Mu 
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, 113 F.2d 113, affirming 
CNY, The court may conclude, 
out doing violence to usual pre- 
el ption of validity arising from 
grant of patent, that nothing but 
ordinary mechanical skill was required 
convert device of prior patent in- 
device of patent in suit, where 
- prior patent was not cited as a refer- 
ence in the Patent Office—Cutler 
Mail Chute Co. v. Capitol Mail Chute 
gration, 118 F.2d 63, reversing 31 

. 254, 


Ss 
entee is first inventor of device de- 
ribed in letters patent, and of novel- 
ereof.-—Western Auto Supply Co. v. 
erican-National Co., 114 F.2d 711. 
.C.A.Ohio. The grant of letters pat- 
nt is prima facie evidence that pat- 
tee is first inventor of device de- 
sribed in letters patent, and of nov- 
ty thereof.—Western _ Auto Supply 
r, American-National Co., 114 F.2d 


wee e rule that issue of patent is 
- enough to show, until contrary appears, 
t all statutory conditions have been 
t, and that the burden of proving 
icipation is upon him who alleges 
nd that every reasonable doubt is 
: resolved against such defense, is 
ed where it is sought to prove an- 
ation by oral testimony. 35 "7.8. 
. § 73.—Western Auto Supply Co. v. 
merican-National Co., 114 F.2d 711. 
Vhere proof of anticipation consists 
drawings and claims of actual pat- 
s and admittedly prior publications, 
alidity may be confidently deter- 


©.C.A.Ohio. A presumption in _ fa- 
of validity of a patent arises from 
ion of Patent Office in granting 
ent, but such presumption does not 
recome deliberate judgment of the 
rt that there is no invention.—Elec- 
, Vacuum Cleaner Co. v. P. A. Geier 
‘118 F.2d 221, 


of invention, presumption arising from 
‘ uance of a patent may avail to re- 

solve doubt in favor of yalidity of pat- 
- ent.—EHlectrie Vacuum Cleaner Co. v. 
P. A. Geier Co., 118 F.2d 221. 


.C.A.Ohio, To the presumption of 
validity that attaches to a granted pat- 
ent, where the most pertinent prior art 
has been cited against it in Patent 
Office, there must be added the force 
of a growing recognition of finality 
at is generally being accorded to 
- administrative determinations support- 
ed by evidence, on ground that admin- 
istrative agency is expected to have 
_ developed an expertness in its specific 
field beyond what may be expected 
from the courts wherein adjudications 
_--— range the whole field of human contro- 
-——sversies.—Williams Mfg. Co. v. United 
* oie ,; Shoe Mach. Corporation, 121 F.2d 273, 
= modifying United Shoe Mach. Corpora- 
ae vy. Williams Mfg. Co., 29 F.Supp. 
, The granting of a patent is not, ex- 
cept when an interference is declared, 
the result of an adversary proceeding, 
as in usual administrative determina- 
tions of agencies exercising quasi judi- 
cial functions, but nevertheless, the 
granting of a patent wears in the 
- broader sense, an adversary aspect, 
since Patent Office examination protects 
the public against unmerited monopoly, 
and so the public, as represented by the 
; examiner, is always impliedly in ad- 
: yersary position to application, just as 
; wD it is ever a third party to an infringe- 
ment suit.—Williams Mfg. Co. v. United 

- Shoe Mach. Corporation, 121 F.2d 273, 
modifying United Shoe Mach. Corpora- 
Fae. v. Williams Mfg. Co., 29 F.Supp. 

C.C.A.Tex. A presumption of the va- 
lidity of a patent arose from the issu- 
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enn, 119 F.2d 764. | 
_ D.C.Cal. Letters patent are “ 
facie evidence’”’ of their validity and the 
novelty of the device.—Long v. Dick, 38 
F.Supp. 214. . : G 

D.C.Del. Where Patent Office was in- 
duced to allow new patent over prior 
patent by misrepresentation regarding 
precess disclosed in prior patent, pre- 
sumption of validity of new patent was 
destroyed.—Floridin Co. v. Attapulgus 
Clay Co., 35 F.Supp. 810. 

D.C.D.C. Allowance by Patent Office 
of two of claims of application indicat- 
ed that, prima facie, applicant had 
made patentable invention.—Cothran vy. 
Coe, 38 F.Supp. 984. 

D.C.Fla. The issuance of a _ patent 
carries with it a presumption of inven- 
tion and validity which must be over- 
come by defendants in infringement 
action with proof as absolute as in a 
criminal conviction.—Livesay v. Drolet, 
38 F.Supp. 885. 

D.C.Md. The court: called on to de- 
termine validity of patents was aided 
by presumption of validity from 
grants of the Patent Office by prompt 
and decided commercial success of de- 
vices, and by tribute to efficiency im- 
plied from substantial imitation.—Kil- 
gore Mfg. Co. v. Triumph Explosives, 
37 F.Supp. 766. 

The fact that Patent Office exam- 
iner did not cite against application 
some of patents relied on by alleged 
infringer to show the prior art mere- 
ly weakened in degree the force of 
presumption of validity from the 
grant, but was insufficient to change 
determination in favor of validity.— 
Kilgore Mfg. Co. v. [Triumph Hxplo- 
sives, 37 F.Supp. 766. 

D.C.Md. When a patent has issued, 
it is clothed with indicia of prima facie 
validity.—_Young v. John McShain, Inc,, 
89 H.Supp. 521. 

D.C.Md. A patent when granted by 
the Patent Office is entitled to the 
presumption of validity.—Baker vy. 
Sia Engraving Co., 40 F.Supp. 

an | 


D.C.Mass. A decision made in Patent 
Office, in interference proceedings re- 
garding question of priority of inven- 
tion ‘between two contesting parties 
who have applied for a patent, must be 
accepted as controlling upon question 
of priority in any subsequent suit be- 
tween same parties, unless the contrary 
is established by testimony which car- 
ries thorough conviction. 35. U.S.C.A. § 
63.—Minnesota Mining & Mfg. Co. v. 
Kendall Co., 35 F.Supp. 951. 


D.C.N.Y. The presumption of valid- 
ity arising from the grant of a patent 
was strengthened by the rejection by 
the Patent Office of prior art patent 
cited as defendant’s best reference in 
infringement action—Warner Bros. Co. 
v. Treo Co., 33 F.Supp. 741. 

D.O.N.Y. The issuance of a patent 
carries a presumption of validity.—Ar- 
eadia Knitting Mills, Inc., v. Princeton 
Knitting Mills, 35 F.Supp. 806 

D.C.N.Y. The issuance of a patent 
raises presumption that the procedure 
or the construction following the pat- 
ent does not infringe the patent of 
another.—Hastman Kodak Co. vy. Mc- 
Auley, 2 F.R.D, 21. 

D.C.Ohio. Where the executive de- 
partment of the government has grant- 
ed a patent, proof of a prior use must 
be made out, in effect, beyond a—rea- 
sonable doubt, and thus the act of the 
executive in granting the patent must 
be clearly and convincingly shown to 
have been unwittingly mistaken.— 
Weisbaum vy. Weller, 33 F.Supp. 771; 
Weisbaum vy, Gerlach, 33 F.Supp. 788. 

D.C.Tenn. The decision of the exami- 
ner in the Patent Office on questions 
of patentability and invention is enti- 
tled to great weight and respect.—Lam- 
bert v..Dempster Bros., 34 F.Supp. 610. 

The law recognizes a presumption of 

validity in an issued patent.—Lambert 
v. Dempster Bros., 34 F.Supp. 610. 
_ D.C.Tenn. There is a presumption 
in favor of the validity of a patent.— 
Newark Stove Co. vy. Gray & Dudley 
Co., 39 F.Supp. 992. 


prima 


pro- 
ceedings were dissolved by a consent 
decree, effect of decision in . public 
use proceedings was that claims of 
plaintiff's assignor were patentable, 
and years of litigation. went on be- 
tween plaintiff and defendant before 
their patents were issued, the strong~ 
est presumption in favor of the va- 
lidity of all the patents involved in 
infringement action was indulged by 
the district court.—Godfrey L. Cabot, 
Ine., v. J. M.. Huber Corporation, 35 
F.Supp, 373. 

D.C.Va. The grant of a patent is 
presumptive evidence of its validity, 
and one who asserts the contrary must 
evercome the presumption by proof.— 
Automatic Draft & Stove Co. v. Auto 
Stove Works, 34 F.Supp. 472. 

D.C.Va. Issuance of a patent creates 
fi presumption of validity.—McHlrath 
v. Industrial Rayon Corporation, 35 F. 
Supp. 198. 

D.C.Va. Judgment for plaintiff -in 
interference proceeding would not “‘es- 
top’ the assignee of defendant there- 
in, when sued for infringement, from 
claiming that plaintiff's patent was in- 
valid though assignee, through. as- 
signor, had once applied for a patent 
on the same features and in so doing 
asserted their patentability—McElrath 
y. Industrial Rayon Corporation, 35 F. 
Supp. 198. 

Cust. & Pat.App. A junior party in 
interference proceeding was not. ‘“‘es- 
topped” from questioning the disclo- 
sure of senior party’s application on 
ground that the junior party allegedly 
failed to raise the same question in a 
former interference which involved a 
prior claim where limitations in claim 
involved were not to be found in prior 
Giese Beaneyt y. Sonnenfeld, 117 F.2d | 

App.D.C. An interference determina- 
tion settles not only the claims made 
but all that could have been presented, 
and such rule is a “rule of law,’ not 
merely a procedural rule of Patent 
Office, and is an adaptation, for patent 
eases, of doctrine of ‘“‘res judicata” and 
“estoppel by judgment.’’—Daniels vy. 
Coe, 116 F.2d 941. 

Whether second proceeding regarding 
an application for a patent is an inter- 
ference, a reissue, a suit to obtain let- 
ters patent, or any other type of action, 
the first proceeding is “res judicata’” 
on’ all claims that were made or could 
have been made therein.—Daniels vy. 
Coe, 116 F.2d 941. 


App.D.C. The rule of “stare decisis’ 
does not apply to decisions of the Pat- 
ent Office, but there is a presumption 
of correctness in such decisions.—Poul- 
sen vy. Coe, 119 F.2d 188. 
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D.C.Tenn. The decision of Patent 
Commissioner in an interference pro- 
ceeding as to who was prior inventor, 
and therefore entitled to patent, was 
not “res judicata” in subsequent in- 
fringement action, but was entitled to 
great respect.—Lambert vy. Dempster 
Bros., 34 F.Supp. 610. 
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D.C.N.Y. Where the question decided 
in the Patent Office is one between con- 
testing parties as to priority of inven- 
tion, the decision there made must be 
accepted as controlling upon that ques- 
tion of fact in any subsequent suit be- 
tween the same parties unless the con- 
trary is established by testimony which 
in character and amount carries 
thorough conviction. 35 U.S.C.A. § 63. 
—Sherman y. American Telephone & 
Telegraph Co., 38 F.Supp. 360. 

D.C.N.Y, The doctrine of “res judi- 
cata’? could not be asserted to defeat 
right of plaintiff, the first inventor, to 
patent because of failure of plaintiff to 
avail itself of right to bring claims of 
Plaintiff's reissue application into in-. 
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two applications for 
patent were before the same examiner, 
but no interference was declared, Pat- 
ent Office must have been of the opinion 
that no common _ patentable subject 
matter was involved in the applications, 
as affecting determination of anticipa- 


tion.— Beazley Power Mower Co, v. 
Pearce, 38 F.Supp. 756. 
Cust. & Pat.App. On appeal from 


decision of Board of Appeals rejecting 
claims for patent, where applicant’s 
first application and office action 
thereon were not in the _ record, 
through applicant’s fault, reviewing 
court must rely on _ statements in 
board’s decision and examiner’s re- 
citals as to nature of the first_appli- 
eation, claims made therein and office 
action thereon, and hence must accept 
statement that claims stood subject to 
outcome of interference and were held 
subject to rejection in event of an 
award of priority adverse to applicant. 
—In re Derleth, 118 F.2d 566. 

Where rejection of claims of junior 
party in interference proceeding was 
not final, but claims were held subject 
to outcome of interference, and senior 
party won, senior party was not 
bound to apply for reissue of his pat- 
ent and copy such claims, as affecting 
junior party’s right to obtain patent 
on subsequent similar claims.—In re 
Derleth, 118 F.2d 566. ' 

A junior party, who did not object 
to holding that particular claims 
would be held subject to outcome of 
the interference, was barred by “estop- 
pel in pais” from subsequently claim- 
ing broad invention in substantially 
similar claims in subsequent applica- 
tion for patent, where senior party 
presumably had no knowledge of the 
subsequent application in time to ap- 
ply for reissue and copy the subse- 
Gust claims.—In re Derleth, 118 F.2d 
566. 

When equity suit growing out of 
patent interference was dismissed by 
Supreme Court of the District of 
Columbia and no appeal was taken 
from such dismissal, decision of the 
Board of Appeals of the United States 
Patent Office in the interference pro- 
ceeding became ‘final’. 35 U.S.C.A. § 
63.—In re Derleth, 118 F.2d 566. 

Where unsuccessful \junior party’s 
eounts in interference proceeding, dis- 
closing plastic mass containing cement 
and fly ash, were not more limited in 
scope than junior party’s claims in 
subsequent application for patent, ex- 
cept that they required the claimed 
composition to be resistant to salt 
water, there was no patentable distinc- 
tion between such counts and subse- 
quent claims and hence subsequent 
claims were within scope of ‘‘estop- 
pel in pais” against junior party.—In 
re Derleth, 118 F.2d 566. 

Cust. & Pat.App. Where applicants’ 
only application for a patent involved 
in interference when award of priority 
was made to them was an application 
which did not disclose invention in- 
volved in ex parte proceeding for issu- 
ance of a patent, and that application 
had been substituted for an application 
which did disclose invention involved, 
the substitution was equivalent to dis- 
solution of interference so far as appli- 
eation disclosing invention involved 
Was concerned, and hence the award 
or priority to applicants did not con- 
stitute ‘estoppel by judgment” or 
“res judicata’ against other parties to 
interference whose patent was cited as 
a reference.—In re Prutton, 120 F.2d 
332; 


§ 270 
D.C.Mich. A patent claim should not 
make use of indeterminate adjectives in 
describing functions and in reciting 
what was hlready well known in the 


ge_at 
U.S.C, 
Automo 


pinion as called for by patent, as 
against contention’ that mower could 
not be used to show disclosure of pat- 
ent because it did not contain the 
loose pinion called for.——Moto-Mower 
oS v. BE. C. Stearns & Co., 39 F.Supp. 

D.C.Ohio. Letters patent are invalid 
if obtained on false oath by one not 
the inventor, and any assignment of 
them to a would-be purchaser would 
be futile and void, but that would not 
preclude a court from determining the 
ownership of invention and the fran- 
chise to which the inventor is entitled. 
—Liquid Carbonic Corporation v. Good- 
Ase Tire & Rubber Co., 38 F.Supp. 


§ 276 

D.C.Ohio, In action against owners 
of interfering patent, court was not re- 
quired to consider matters extraneous 
to issue of interference, such as charges 
regarding commercial structures of the 
defendants, since such charges, though 
pertinent in a case of infringement, had 
no application, except in so far as such 
structures illustrated or demonstrated 
the patent. 35 U.S.C.A. § 66.—Steele 
v. Wean, 37 F.Supp. 839. 

In action against owners of interfer- 
ing patent wherein plaintiff moved for 
summary judgment under the Declara- 
tory Judgment Act, where the issues 
raised by the complaint and answer 
were broader than the narrow issue 
raised by motion for summary judg- 
ment, and required further hearing to 
determine validity, the question of va- 
lidity would not be determined on the 
motion. Jud.Code § 274d, 28 U.S.C.A. § 
400; 35 U.S.C.A. § 66.—Steele v. Wean, 
37 F.Supp. 839. 

_ In action against owners of interfer- 
ing patent, where answer denied charge 
of invalidity in complaint, issue of in- 
validity could not be determined on mo- 
tion for summary judgment, since un- 
der federal rule allegation in answer 


as to invalidity of plaintiff’s patent 
would also be taken as denied. Jud. 
Code § 274d, 28 U.S.C.A. § 400; 35 U. 


S.C.A. 66; Federal Rules of Civil 
Procedure, rules 7(a), 8(d), 28 U.S.C. 
A. following section 723¢.—Steele v. 
Wean, 37 F.Supp. 839. 

In action against owners of interfer- 
ing patent defense of laches would not 
be determined on motion for summary 
judgment. Jud.Code § 274d, 28 U.S.C. 
A. § 400; 35 U.S.C.A. § 66.—Steele v. 
Wean, 37 F.Supp. 839. 

N.Y.Sup. Notwithstanding similarity 
between Strauss patent No. 1,316,817, 
covering articles which require high re- 
sistance against rusting corrosion, and 
Strauss patent, No. 1,339,878, covering 
objects ‘having great strength and re- 
sistance against action of acids, the 
patents are materially different in their 
objects and purposes and _ neither 
abridges or invalidates the other.— 
Chemical Foundation v. Bethlehem Steel 
Co., 22 N.Y.S.2d 479. 


§ 284 
D.C.Or. In patent infringement suit, 
conduct of defendant tending to create 
estoppel does not preclude the court 
from relieving the alleged infringer 
and the public from asserted monopoly 
when there is no invention, and court 
should consider the question of inven- 
tion even if plaintiff and defendant 
should stipulate that invention was 
present.—Veaux vy. Southern Oregon 

Sales, 33 F.Supp. 605. 

§ 286 


C.C.A.Cal. In patent infringement 
action, the assignor cannot attack val- 
idity of assigned patent and is “es- 
topped” from interposing defense of 
invalidity.—U. S. Appliance Corpora- 
tion v. Beauty Shop Supply Co., 121 
F.2d 149. 
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‘Where ad pur 
-action, the “estoppel” of the. 
ant inventor from attacking val: 
patent extended to defendants w 
operated with the inventor in de\ 
ing the alleged infringing device 
8S. Appliance Corporation v. ve 
Shop Supply Co., 121 F.2d 1: 
Where defendant inventor an 
fendant who co-operated with 
in developing alleged infringing « 
were estopped from attacking val 
of patent company formed by th 
for purpose of advancing their in 
est in infringing device, the c 
which was owned or controlle 
them in equal shares, was ‘“ 
from challenging validity of p 
U. 8S. Appliance Corporation © Al 
Shop Supply Co., 121 F.2d 14! ae 
C.C.A.Mass. The assignor of a 
is “estopped” to deny validity of pa 
in suit by assignee for infring 
thereof.—B. B. Chemical Co. v.— 
117 F.2d 829, affirming 32 F.Supp. 69( 
- D.C.Va. The assignor of a patel fe 
“estopped” to deny its validity ito- 
matic Draft & Stove Co. v. Aut 
Works, 34 F.Supp. 472. t : 
In patent infringement actio 
defendant was manufacturing its 
under a license from inventor wh 
assigned prior patent to plaintiff 
who had agreed with defendant t 


as 


stove, 
from attacking validity of. paten 
the inventor had assigned to p 
but the defendant was not pr 
from asserting noninfringement 
matic Draft & Stove Co. v. Aut 
Works, 34 F.Supp. Buel : é 
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C.C.A.Del. Under New ‘Yor! 
vendee of a patent may defend | 
for the price on the ground t 
validity constitutes failure of; con 
ation, but a licensee may — : 
tion its validity.—Stentor Electri 
Co. v. Klaxon Co., 115 F.2d — 
firming 30 F.Supp. 425. abet ater 
C.C.A.Ill. In /action for patent i 
fringement, l , 
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defendant as a _ li 
was ‘estopped’ from denying v. 
of that which it was licensed t é 
—Kessel v. Vidrio Products Corpora 
ea Rsv F.2d 381. . i : 
a patent is faced by an estoppe 
his own creation.—Kessel y. Vid 
Products Corporation, 113 F.2d 381. — 
In determining whether a_ specific 
product of a licensee is within the t: 
scope of the claims of a patent prop- 
erly interpreted, no “estoppel” exists 
and in making that determination, the 


court may rightfully consider the prio1 
art.—Kessel v. Vidrio Products Corpo- 
ration, 113 F.2d 381. vs 


C.C.A.1ll. A licensee is “estopped 
from asserting that patents merely 
low the teaching of prior art, bu 
censee is not “estopped” from provi 
that its devices are built wholly acco 
ing to the teaching of the prior art — 
and that everything necessary to their — 


If everything in patent licensee’s con- | 
struction was taught by prior art and — 
nothing included therein other than the 
application of such art, plus ordinary 
mechanical skill, the mere fact that | 
the device constructed reads upon the 
claims of patents, the validity of which 
licensee is estopped from denying, does 
not indicate infringement.—Casco Prod- 
ucts Corporation y. Sinko Tool & Mfg. — 
Co., 116 F.2d 119, affirming 29 F.Supp. 
583, certiorari denied 61 S.Ct. 713. 

C.C.A.Mich. A licensee of a_ patent 
is estopped to contest its validity.— 
Paine & Williams Co. v. Baldwin Rub- 
ber Co., 113 F.2d 840, affirming Paine 
& Williams v. Baldwin Rubber Co., 23 
F.Supp. 485. 5 ’ 

In a patent infringement action, the 
licensee may present instances of prior 
art for purpose of determining the — 
scope of the patent.—Paine & Williams 
Co. ¥. Baldwin Rubber Co., 113 F.2d 


F 


v 


(ia ¥ oy i: 
ae St ERO dae 
affirming Paine & Williams  v. 
dwin Rubber Co., 23 F.Supp. 485. 
n royalty action by owner of pat- 
; ts against licensee, neither novelty 
nor invention, as bearing upon pat- 
pena ty was properly in issue since 
the licensee was ‘‘estopped” from _con- 
testing validity and, therefore, deter- 
- mination in favor of owner of patents 
did not operate as an “estoppel by 
idgment” on question of validity.— 
& Williams Co. v. Baldwin Rub- 
o., 113 F.2d 840, affirming Paine 
jlliams vy. Baldwin Rubber Co., 23 


Paine 
‘ber. 


‘In patent licensor’s action 
licensee could not_chal- 


t interpretation of the patent.— 
emical Foundation v. Bethlehem Steel 


e reissue of a defective patent if the 
rror has arisen by inadvertence, acci- 
t, or mistake and without any 
Hlent or deceptive intention. 35 
U.S.C.A. § 64; Rules of Practice of 
the United States Patent Office, rule 
é —Detrola Radio & Television Cor- 
sration v. Hazeltine Corporation, 117 


vod) 238. 
D.C.Conn. Finding, that inventor 
iled to realize that disclosure of pat- 
“was adequate to support broader 
am ms than those originally stated, es- 
tablished prima facie case of ‘‘inadvert- 
ence’ warranting reissue. 35 U.S.C.A. 
64.—Stanley Works y. C. 8. Mersick 
Yo., 34 F.Supp. 913. 
D.C.Md. To warrant reissue of a 
ent, original patent is not required 
be inoperative in the literal sense, 
ce power to reissue may be exer- 
cised when original patent is inopera- 
ive in that its specifications are de- 
fective or insufficient, or when claims 
are narrower than actual invention of 
patentee, providing that error has 
i risen through inadvertence or mistake, 
i nd patentee is guilty of no fraud or 
deception, and that reissue is for same 
invention as original patent, as dis- 
closed by specifications and claims of 
original, and that due diligence is ex- 
reised in discovering mistake in onie 
e 
U 


inal patent. 35 U.S.C.A. § 64.—Carbi 
& Carbon Chemicals Corporation v. U. 

a ana Chemicals, 34 F.Supp. 
Vi 13. 


at. § 311 
- ©.0.A.Mich. A_ reissue patent as- 
- gigned to plaintiff is not invalid be- 
cause of “laches”? in application where 
-_ eriginal patent was issued September 
a 27, 1932, application for reissue was 
filed September 26, 1934, and it was 
not until August 6, 1934, that the Dis- 
trict Court in New York held the 
i yh claims invalid and patentee became 
aware for the first time of the possible 
necessity of cancelling claims, since 
_ plaintiff was entitled to rely upon and 
litigate original claims, and had a 
right to wait for the decision of the 
Circuit Court of Appeals before defi- 
nitely abandoning them.—Detrola Ra- 
dio Television Corporation v. Hazel- 
tine Corporation, 117 F.2d 238. 


4 On question whether reissue patent 
2 was invalid because of laches in appli- 
eation, the doctrine of “equitable estop- 
. pel” did not apply where reissue was 
F a narrowing instead of a broadening 
reissue.—Detrola Radio & Television 
Corporation vy. Hazeltine Corporation, 
117 F.2d 238. 
Me D.C.Conn. The negligence of assignee 
\ of patent and inventors in failing to 
show due diligence in discovering in- 
sufficiency of original claims which 
were stated too narrowly would not 
necessarily invalidate reissue patent, 
: where the mistake was discovered less 
than two years after date of eer of 


original patent. 35 U.S.C.A. os 
es Stanley Works vy. C. S. Mersick Co., 34 
P F.Supp. 913. 

Where assignee of original patent 


had either an express or imy 
nant from the inventor to appl 


! ly, for 
reissue patent, inventor’s refusal to- 


join in application for reissue was. in 
derogation of the original assignment, 
and assignee was not’ chargeable with 
the delay caused by the necessity for 
legal proceedings to compel inventor’s 
co-operation in applying for reissue. 
35 U.S.C.A. § 64.—Stanley Works \v. 
Cc. S. Mersick Co., 34 F.Supp. 913. 

D.C.Del. Where original patent was 
granted April 2, 1929, and was pur- 
chased by plaintiff May 29, 1934, and 
in February, 1937, plaintiff was ad- 
vised by its counsel that certain claims 
were probably invalid, and reissue ap- 
plication was authorized by plaintiff in 
May, 1937, and application was dili- 
gently prepared and filed on August 18, 
1937, there was no unreasonable delay 
in applying for the reissue.—General 
Radio Co. v. Allen B. Du Mont Labora- 
tories, 38 F.Supp. 495. 

D.C.Md. After a judicial decision on 
one or more of the claims of a patent, 
patentee must act with diligence in ac- 
cordance with result of adjudication.— 
Carbide & Carbon Chemicals Corpora- 
tion v. U. S. Industrial Chemicals, 34 
F.Supp. 813. ‘ 

A delay of two years in applying for 
reissue of a patent is too long in ab- 
sence of very special circumstances. 35 
U.S.C.A. § 64.—Carbide & Carbon Chem- 
icals Corporation vy. U. S. Industrial 
Chemicals, 34 F.Supp. 813. 

D.C.Ohio. In patent infringement 
action, evidence was insufficient to 
show that plaintiff delayed unreason- 
ably in filing his reissue after being 
advised that the original patent was 
defective—Weisbaum v. Weller, 33 F. 
Supp. 771. 


D.C.Wis. Where patentee’s solicitor 
was mistaken about state of prior art 
and nature of the invention, and hence 
in prosecution of original patent did 
not present claims pointing out es- 
sential element of the patent, but ap- 
plication for reissue was filed eight 
months after issuance of original 
patent, reissue was properly granted 
in absence of proof of want of rea- 
sonable diligence in discovering the 
mistake and acquisition of rights by 
third persons in the meantime.—Beaz- 
ley Power Mower Co. v. Pearce, 38 F. 
Supp. 756. 
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C.C.A.Md. In action for infringe- 
ment of reissue patent, defendant could 
not successfully invoke against plain- 
tiff an “equitable estoppel’? based 
largely on expenditures by defendant 
before issuance of reissue patent, where 
activities and expenditures of defend- 
ant in connection with process covered 
by patent were comparatively slender 
before application was made for re- 
issue patent, expenditures in question 
were largely for experimental purposes, 
and even with respect to those evidence 
was far from clear to show just how 
much was expended before and how 
much after application was made.—uvU. 
S. Industrial Chemicals vy. Carbide & 
Carbon Chemicals Corporation, 121 F. 
2d 665, affirming Carbide & Carbon 
Chemicals Corporation vy. U. S. Indus- 
trial Chemicals, 34 F.Supp. 813. 
_D.C.Conn. In patent infringement ac- 
tion, where patentee’s sales agent, dur- 
ing period of delay before patentee 
filed application for reissue, developed 
and sold tool which did not infringe 
original patent but would infringe claim 
of reissue patent, intervening rights 
matured during period of delay so as 
to demonstrate ‘“lJaches” on part of 
patentee invalidating reissue patent, 
notwithstanding defendant did not 
claim through the sales agent and de- 
veloped and produced its competing 
device long after the period of delay 
and so could not claim a personal ‘‘es- 
toppel’’ against the patentee and his 
assignee, 35 U.S.U.A. 64.—Stanley 
Note v. C, S. Mersick Co., 34 F.Supp. 
D.C.Md, A patentee having conscious- 
ly accepted with satisfaction a patent 
of given scope may not remain idly 
by and allow his competitor to build 
up a business outside the scope of the 
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Where, after reissue patent hed been 
granted, infringer began construction of 
million dollar plant to manufacture 


‘chemicals in accordance with patented 


process, and plant did not begin to 
operate commercially until more than 


“two years later, infringer did not ac- 


quire intervening rights entitling it to 
continue to use its process on ground 
that, up to time of application for re- 
issued patent, infringer’s research had 
been progressing for two years, at a 
cost of over $100,000, and that while 
application was pending research was 
continued at cost of $50,000.—Carbide 
& Carbon Chemicals Corporation vy. U. 
S. Industrial Chemicals, 34 F.Supp. 813. 

D.C.Ohio. Where patent infringe- 
ment action was based on _ original 
claims and not on reissue claims, there 
could be no intervening rights in the 
defendant or in the public.—Weisbaum 
v. Weller, 33 F.Supp. 771. 

§ 314 


C.C.A.Md. There can be no reissue 
patent for a new invention. 35 U.S.C.A. 
§ 64—U. S. Industrial Chemicals v. 
Carbide & Carbon Chemicals Corpora- 
tion, 121 F.2d 665, affirming Carbide 
& Carbon Chemieals Corporation v. U. 
ee ANGoat ca Chemicals, 34 F.Supp. 

A reissue patent is invalid if, be- 
tween the inventions disclosed first in 


the original patent and then in the. 


reissue patent, there are variances 
that are essential, substantial, and 


material, but a reissue patent is not 


invalid merely because it contains 
claims broader than or narrower than 
the original patent. 35 U.S.C.A. § 64. 
—U. S. Industrial Chemicals v. Carbide 
& Carbon’ Chemicals Corporation, 121 
F.2d 665, affirming Carbide & Carbon 
Chemicals Corporation y. U. S. Indus- 
trial Chemicals, 34 F.Supp. 813. 
C.C.A.Mich. That an original patent 
was held invalid for failure to disclose 
patentable invention did not defeat re- 
issue patent where patentee introduced 
no new matter, application for reissue 
showed that claims as originally draft- 
ed were not commensurate with inven- 
tion, and reissue narrowed scope of 
original claims substantially in accord- 
ance with suggestions of the District 
Court. 35 U.S.C.A. § 64.—Detrola Ra- 
dio & Television Corporation v. Hazel- 
tine Corporation, 117 F.2d 238. 
D.C.Md. On issue of variance between 
invention described in specifications and 
claims of original patent and specifica- 
tions and claims of reissued patent, 
weight of credible evidence as to what 
actually has been and can be done un- 
der the patents should control.—Car- 
bide & Carbon Chemicals Corporation 


v. U. S. Industrial Chemicals, 34 PF. 
Supp. 813. 
D.C.Wis. A reissue patent must be 


for same invention as original patent 
and may either broaden or narrow 
scope of original claims, but shifting 
of grounds is not permissible. 35 U.S. 
C.A. § 64.—Johnson Chair Co. vy. Mil- 
waukee Chair Co., 38 F.Supp. 371. 
§ 315 

C.C.A.Md, A reissue patent is inval- 
id if, between the inventions disclosed 
first in the original patent and then 
in the reissue patent, there are vari- 
ances that are essential, substantial, 
and material, but a reissue patent is 
not invalid merely because it contains 
claims broader than or narrower than 
the original patent. 35 U.S.C.A. § 64.— 
U. S. Industrial Chemicals v. Carbide 
& Carbon Chemicals Corporation, 121 
¥W.2d 665, affirming Carbide & Carbon 
Chemicals Corporation v. U. 8. Indus- 
trial Chemicals, 34 F.Supp. 813. 

D.C.N.Y. A claim which had. been 
rejected by Patent Office and patentee 
having acquiesced and canceled such 
claim, could not be revived in a re- 
issued patent. 35 U.S.C.A. § 31.—Tam- 
Personal 
poration, 38 F.Supp. 663. 


D.C.Ohio. Where neck ha described 
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in some respects at least, 
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matter” and 


others of class, or without so describ- 
ing species and its mode of operation 
as to call attention to the fact that 
other members of class are its equiva- 
lents, applicant is not entitled to broad- 
en the scope of disclosed invention by 
claiming the whole group, even though 
those skilled in the art may know that, 
different 
members of group are equivalents.—In 
re Wahlforss, 117 F.2d 270. 

Cust. & Pat.App. Claim 13 embraced 
in an application for reissue of patent 
No. 2,069,790 for a lubricant was prop- 
erly rejected as being broader than the 


patent, of which reissue was sought.— 


In re Wahlforss, 117 F.2d 270. 


Cust. & Pat.App. Where patentees 
neither disclosed nor had any intention 
of claiming in application for patent 
relating to improvements in alloy steel 
for internal combustion valves or valve 
elements, an alloy in which percentage 
of nickel would be greater than per- 
centage of manganese, greater than 
percentage of each of elements of 
manganese and silicon, or not less than 
percentage of manganese and silicon 
combined, patentees were not entitled 
to claims in a reissue application cover- 
ing such subject matter, since it was 
“new matter’ which could not be in- 
troduced into the specification. 35 U. 
S.C.A. 64.—In re Frevert, 119 F.2d 


437. 
§ 320 

D.C.D.C. A claim in application for 
reissue of patent No. 1,890,655, respect- 
ing vacuum wall receptacle, for sub- 
stantially complete vacium in hollow 
space, was properly rejected as not 
disclosing means of obtaining such 
vacuum or novel element in refrigerat- 
ing receptacle, so as to require dis- 
missal of action to obtain reissue pat- 
ent embracing such claim. 35 U.S.C. 
A. 63.—O’Leary v. Coe, 33 F.Supp. 


877. 
§ 323 

D.C.Conn. In patent infringement ac- 
tion, court is not bound by action of 
Patent Office in passing on the suffi- 
ciency of patentee’s excuse for delay 
in applying for reissue patent. 35 U. 
S.C.A. 64.—Stanley Works vy. C. S. 
Mersick Co., 34 F.Supp. 913. 


-App.D.C. Where specifications and 
elaims of original patent for freezing 
fish or other food described a series of 
containers so stacked that the bottom 
of one served as the top of another, 
provided that containers should ‘have 
hollow walls through which brine cir- 
culated and provided means for lifting 
them one at a time, warming them and 
turning them over to remove their con- 
tents when frozen, in suit to authorize 
reissue so as to include claims, disclos- 
ing the concept of freezing food by 
placing it on a flat refrigerating sur- 
face and pressing another flat refriger- 
ating surface down upon it, evidence 
sustained determination denying a re- 
issue patent. 35 U.S.C.A. §§ 63, 64.— 
Booth Fisheries Corporation v. Coe, 114 
F.2d 462. 

§ 326 


C.C.A.Mich. Where claim 1 of reis- 
sue patent for a hook-up circuit for a 
radio broadcast receiver was not in 
substance the same as claim 10 of orig- 
inal patent, which was held invalid for 
failure to disclose patentable invention, 
and in addition to what was formerly 
described claim 1 added essential ele- 
ment of high resistance connected be- 
tween the rectifier anode and the am- 
plifier cathode, reissue patent was not 
invalid for failure to disclaim all of the 
invalidated claims of the original pat- 
ent.—Detrola Radio & Television Cor- 
poration y. Hazeltine Corporation, 117 
H.2d 238. 


sue pater annot ; 
bro scope than that of original 
invention.—Mercoid Corporation v. Mil-_ 
wake Gas Specialty Co., 33 F.Supp. 


a § 32 

€.C.A.Cal. The peeent disclaimer 
statute affords a wide scope for relin- 
quishment by patentee of part of pat- 
ent mistakenly claimed where the ef- 
fect is to restrict or curtail the mono- 
poly of the patent, but it does not per- 
mit the addition of a new element to 
the combination previously claimed 
whereby the patent originally for one 
combination is transformed into a new 
and different one for the new combina- 
tion. 385 U.S.C.A. § 65.—Payne Furnace 
& Supply Co. v. Williams-Wallace Co., 
117 F.2d 823. 

The patent disclaimer statute is_re- 
medial. 385 U.S.C.A. § 65.—Payne Fur- 
nace & Supply Co. y. Williams-Wallace 
Coy D176 Fi2d 823: 

In exercising the privilege granted: 
by the disclaimer statute, the patentee 
is entitled to fair and liberal treatment 
so long as he imports no new element 
into his claims or does not attempt to 
broaden his invention beyond the con- 
ception as originally deseribed. 35 U. 
S.C.A, § 65.—Payne Furnace & Supply 
Co. v. Williams-Wallace Co., 117 F.2d 


©.C.A.Cal. Where patent covered an 
invention relating to improvements in 
composite pipe construction of the kind 
used in conveying gases or fluid of 
combustion, disclaimer which confined 
the claims to the specific environment 
-already fixed in the specifications and 
drawings and narrowed the field of the 
claimed monopoly by introducing struc- 
tural limitations taken directly from 
the specifications was valid and did not 
render the patent invalid. 35 U.S.C.A. 
§ 65.—Payne Furnace & Supply Co. v. 
Williams-Wallace Co., 117 F.2d 8238. 

In patent infringement action, where 
trial court properly found that allowed 
claims, aS narrowed in scope by quali- 
fying disclaimer, were not like any 
claim abandoned during prosecution of 
application for patent, the patent could 
not be held invalid on ground that the 
patentee had by the disclaimer at- 
tempted to claim as patentable inven- 
tion the subject matter of the claims 
presented in the application and _re- 
jected in the Patent Office. 35 U.S.C.A. 
§ 65.—Payne Furnace & Supply Co. v. 
Williams-Wallace Co., 117 F.2d 823. 

D.C.Md. Where patent covered spe- 
cial pistol for firing of signal lights or 
flares by combat and other aviators, 
disclaimer restricting the element ‘‘cart- 
yidge casing” of claim to “closed at 
its rear end and capable of standing 
the strains of firing and ejecting com- 
pletely a projectile therefrom without 
deformation of the casing’’ was not in- 
valid as an addition to rather than a 
limitation or restriction of the claim.— 
Kilgore Mfg. Co. y. Triumph Explo- 
sives, 37 F.Supp. 766. \ 

D.C.Mass. Attempted disclaimer 
wherein patentee sought to add other 
features to combination and not merely 
to limit monopoly previously claimed 
was void and claims to which dis- 
claimer applied could not be made 
the basis for further protection or be 
thereafter revived with attendant pre- 
sumption of validity——Man-Sew _ Pink- 
ing Attachment Corporation v. Chand- 
ler Mach. Co., 33 F.Supp. 950. 


D.C.Mich. Where the claim of a pat- 
ent for fish bait covered all kinds of 
nonbuoyant materials, a disclaimer 
eliminating them all except plastic ma- 
terials, even if it escaped the prior art, 
was invalid—James Heddon’s Song vy. 
Millsite Steel & Wire Works, 35 F., 
Supp. 169. F 

Requiring the formulation of the 
claims of a patent by taking four 
elaims defined in patent, reading dis- 
claimer, and then putting them_ to- 
gether, is not a proper method of 
disclaiming.—James Heddon’s Sons vy. 
Millsite Steel & Wire Works, 35 F. 
Supp. 169. 


§ 332 
C.C.A.Ind. The fact that there was 


no proof tl 
Wiftinge’ on 


claimers earlier 


Ss : 
; ‘on theory that patent 
valid because of fa a to ‘i 
er would not 
avoidance of patent because 0 
sonable neglect and delay in 
or disclaiming claims not defil 
distinguishable from others adju 
invalid for anticipation and disclai 
35 U.S.C.A. § 71.—Apex Blectrical 
Co. v. Maytag Co., 122 F.2d 182. 
The fact that, at time of entry « 
fault judgment by Patent Office | 
terference proceeding, no court . 
held that such judgment require 
ing of disclaimer, finangial con 
of patentees at time and fact that j 
lic was in no way concerned ¢ ( 
not avoid requirement of statute 
disclaimer be entered without unres 
sonable ae or delay. 35 US. 
71.—Apex Wlectrical Mfg. Co. y. 1 
tag Co., 122 F.2d 182. ew, am 
On issue whether unreasonable nm 
lect and delay in suing on or disclai 


oh 
eg 


85 U.S.C.A 
Apex Electrical Mfg. Co. v.. 
Co., 122 F.2d 182; or 


§ 333 
C.C.A.Ind. Plaintiff could not mai 
tain infringement suit as to claim 
which’ were not definitely 


distingu a 


able from claims which had there 


claimed and none of disclaimed ¢ 
was in suit at time of trial, since pres 
ent decree could not affect disclaime 
claims, nor be affected by them wi 
a Eee sa Pees vy § 65.—A 

ectrica g. Co..v. Maytag Co.,, 122. 
F.2d 182, aie Cate 

C.C.A.Md. In patent infringement. 
action involving two claims of a re- 
issue patent, defendant could not co 
tend that plaintiff’s failure to disclai: 


icals, 34 F.Supp. 813. es 

C.C.A.Tex. Evidence held insufficie: 
to establish that a patent for a process’ 
for bleaching flour and milling prod-— " 
ucts was invalid under disclaimer stat- 
ute for failure to disclaim subject mat- 
ter, the invalidity of which was al- 
legedly apparent on face of patent. 35 
U.S.C.A. § 71.—Novadel-Agene Corpo- — 
ration v, Penn, 119 F.2d 764. = 

§ 334 ; 
©.C.A.Cal. A disclaimer under the ~ 
patent disclaimer statute is not neces- 
sarily an admission that the patent — 
would be void in the absence of the ~ 
disclaimer. 385 U.S.C.A. § 65.—Payne 
Furnace & Supply Co. vy. Williams-Wal- 
lace Co., 117 F.2d 823. 

C.C.A.Ind. Circumstances warranted 
finding that plaintiff in infringement 
suit, by its disclaimers, admitted in- 
validity of claims because of prior 
disclosures of another patent.—Apex 
Electrical Mfg. Co. v. Maytag Co., 122 
F.2d 182. 
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C.C.A.W ash. di, coe ashy eoated with 
one another,” within patent No. 1,618,- 
702, claim 1, for an insecticide consist- ‘ 
ing of powdered apple and powdered 
poison that has been mixed so that — 
the particles of the apple and poison. — 


e been thoroughly coated with one 
mother, means such a thorough coating 
of apple with poison that insect eating 
particle of apple would necessarily eat 
poison at the same time.—Chas. H. 
Lilly Co. vy. Louko, 119 F.2d 882. 
“Powdered poison,” within patent No. 
1,618,702, claim 1, for an insecticide 
onsisting of powdered apple and pow- 
dered poison that has been mixed so 
hat the particles of the apple and 
oison have been thoroughly coated 
with one another, means that the 
oison particles are pulverized as they 
commonly are.—Chas. H. Lilly Co. v. 
ue ouko, 119 F.2d 882. ; 
2 D.C.Cal.. The courts will protect in- 
entor who secures patent, and be 
eral in its construction.—Long Vv. 
‘k, 38 F.Supp. 214, 
: .O©.Mass. General or _ all-inclusive 
terms must be confined to patentee’s 
tructure or its equivalent when used to 
define a salient or vital point of inven- 


e wales and floating across the long 
ches forms a second course.—Scots- 
or Co. v. Gloversville Knitting Co., 


39. *F.Su 
39 F.Supp. 41. 
D.C.N.Y. An attachment or gadget 

s not included or protected by pat- 
it covering only a method of cutting 
irs—Fur Grooving & Shearing Co. Vv. 
urano, 39 F.Supp. 877. } 
D.C.Ohio. A patent must be limited 
o the applicant’s specific construction 
nd its scope restricted to actual struc- 
ture described or equivalents thereof 
not found in prior art structures.—Ha- 
ltine Corporation vy. Crosley Corpora- 
on, 39 F.Supp. 775. 
D.C.Pa. A patent may contain sev- 

| meanings applicable to varying 
conditions, but it may not have two 
consistent meanings.—Shimadzu vy, 
lectrie Storage Battery Co., 35 F.Supp. 


- Ot.Cl. On question of infringement 
of claim of patent for construction of 
boats and ships, the definition of the 
=) term ‘‘hydroplane boat” used in the pat- 
ent was not to be determined solely 
from the illustrated disclosures of the 
atents which showed no wings but did 


10t exclude them.—Fauber vy. U. S., 37 
Supp. 415. 83 
€.C.A.Ind. It is duty of Circuit 


Court of Appeals to construe language 
of claim in such manner as_ to pre- 
wi serye patent and not destroy it.—Apex 

Pe acica: Mfg. Co. v. Maytag Co., 122 


§ 341 
U.S.Ohio. Where a patentee has, by 
amendment, cancelled or surrendered 
claims, those which are allowed must 
be read in the light of those abandoned, 
and an abandoned claim cannot be re- 
vived by reading it into the claims 
which are allowed.—Schriber-Schroth 

Co. v. Cleveland Trust Co., 61 S.Ct. 235, 

311 U.S, 211, 85 L.Ed, —~, reversing 

Cleveland Trust Co. v. Schriber-Schroth 

-  Co., 108 F.2d 109, certiorari granted 

__‘-‘Sehriber-Schroth Co. v. Cleveland Trust 

—  £Co., 60 S.Ct. 709, 309 U.S. 648, 84 L.Hd. 

— 1000, Aberdeen Motor Supply Co. v. 

_ Cleveland Trust Co., 60 S.Ct. 710, 309 

Dyer o.0. 648, 84 L.Ed. 1000 and FP, .E, 

a Rowe Sales Co. y. Cleveland Trust Co., 

' £60 S.Ct. 710, 309 U.S. 648, 84 L.Ed. 

+1000, rehearing denied Schriber-Schroth 

: Co, v. Cleveland Trust Co., Chrysler 

Corporation, 61 S.Ct. 727, Aberdeen 

Motor Supply Co. v. Cleveland Trust 

~~ €o., Chrysler Corporation, 61 S.Ct. 728 

and F. H, Rowe Sales Co. y. Cleveland 

Trust Co., Chrysler Corporation, 61 

+ §.Ct. 728. 

j A patent claim as allowed must be 
interpreted with reference to claims 
that have been rejected, and the claims 
allowed cannot by construction be read 
to cover what has been thus eliminat- 


ed.—Schriber-Schroth Co. v. Cleveland 
Trust Co., 61 S.Ct. 235, 311 U.S. 

L.Ed. reversing Cleveland Trust 
Co. y. Sehriber-Schroth Co., 108 F.2d 
109, certiorari granted Schriber-Schroth 
Co. v. Cleveland Trust Co., 60 S.Ct. 709, 
309 U.S. 648, 84 L.Ed. 1000, Aberdeen 
Motor Supply Co. v. Cleveland Trust 
Co., 60 S.Ct. 710,°309 U.S. 648, 84 L.Ed. 
1000 and F. BH. Ro Sales Co. v. 
Cleveland Trust Co., 60 S.Ct. 710, 309 
U.S. 648, 84 L.Ed. 1000, rehearing de- 
nied Schriber-Schroth Co. v. Cleveland 
Trust Co., Chrysler Corporation, 61 
S.Ct. 727, Aberdeen Motor Supply Co. 
v. Cleveland Trust Co., Chrysler Cor- 
poration, 61 S.Ct. 728 and F, EB. Rowe 
Sales Co. v. Cleveland Trust Co., Chrys- 
ler Corporation, 61 S.Ct. 728. 

A patentee who has acquiesced in re- 
jection of certain claims cannot gain 
supposed advantage of the rejected 
claims by a construction of allowed 
claims as “equivalent” thereto, regard- 
less of whether combination of elements 
surrendered differs from combination 
which is found to be preserved in al- 
lowed claims, and in which invention 
is found.—Schriber-Schroth Co. v. 
Cleveland Trust Co., 61 S.Ct. 235, 311 
U.S. 211, 85 L.Ed. —~, reversing Cleve- 
land Trust Co. v. Schriber-Schroth Co., 
108 F.2d 109, certiorari granted Schri- 
ber-Schroth Co. v. Cleveland Trust Co., 
60 S.Ct. 709, 309 U.S. 648, 84 L.Ed. 
1000, Aberdeen Motor Supply Co. v. 
Cleveland Trust Co., 60 S.Ct. 710, 309 
U.S. 648, 84 L.Hd. 1000 and F. 2B. 
Rowe Sales Co. v. Cleveland Trust Co., 
60 S.Ct. 710, 309 U.S. 648, 84 L.Ed. 
1000, rehearing denied Schriber-Schroth 
Co. v. Cleveland Trust Co., 
Corporation, 61 S.Ct. 727, Aberdeen 
Motor Supply Co. v. Cleveland Trust 
Co., Chrysler Corporation, 61 S.Ct. 728 
and F. E. Rowe Sales Co. v. Cleveland 


no} 


Trust Co., Chrysler Corporation, 61 
S.Ct. 728. 

C.0.A.Cal. “Hstoppel”’ arising from 
Patent Office’s rejection of certain 


claims of applica tion for patent extends 
no farther than to the cancelled combi- 
nation.—Payne Furnace & Supply Co. v. 
Williams-Wallace Co., 117 F.2d 823. 


C.C.A.UJ1, Where an applicant for a 
patent whose claim is rejected on refer- 
ence to a prior patent, without ob- 
jection or appeal, voluntarily restricts 
himself by an amendment of his claim 
to a specific structure, haying thus nar- 
rowed his claim in order to obtain a 
patent, he may not by construction or 
by resort to the doctrine of equivalents 
give to the claim the larger scope which 
it might have had without the amend- 
ments, which amount to a ‘‘disclaimer’’. 
—Kessel v. Vidrio Products Corpora- 
tion, 113 F.2d 381. 


C.C.A.I1l. Where applicant for a pat- 
ent for a small portable electric wash- 
ing machine complied with examiner’y 
suggestions and amended his claims 
and by adopting them and clinging to 
the specific arrangement claimed, se- 
cured a patent for a device differing 
for all practical purposes from prior 
art, his claims were required to be read 
and interpreted with reference to claims 
rejected and to the then existing state 
of the art and they could not be con- 
strued to cover either what was reject- 
ed by the Patent Office or disclosed 
by prior devices.—Kessel vy. Vidrio 
Products Corporation, 113 F.2d 381. 

An applicant for a patent for a small 
portable electric washing machine by 
accepting suggestions of the Patent Of- 
fice and amending his claims and thus 
securing a patent for a device differing 
for all practical purposes from hori- 
zontal placement of fan in prior art 
only in the, vertical arrangement of 
applicant disclaimed everything other 
than the specific arrangement disclosed 
in his amended claims and was “eg- 
topped” from asserting that they coy- 
ered a device in which fan was placed 
on a horizontal axis.—Kessel vy. Vidrio 
Products Corporation, 113 F.2d 381, 

C.C.A.II]. Amendment of atent 
claim relating to contact switch for 
pinball games so as to define comple- 
mentary conductor contact as being 
“embedded” in table did not preclude 
patentee, on theory of a “file wrapper 


211, 85 


Chrysler ° 


hich w ee 
that a thing ‘ 


embed 
‘does not extend above or below the em- 


bedding material, since a thing must 
be regarded as “embedded” if it is set 
solidly in surrounding matter regard- 
less of whether it protrudes above or 
below the surrounding matter.—Ace 
Patents Corporation v. Exhibit Supply 
Co., 119 F.2d) 349. 

C.C.A.Ill. Where tapering exhaust 
pipe for internal combustion engine. 
as such, was not subject of a vali 
patent, and claims drawn thereon were 
rejected, allowed claims could not be 
construed so as to cover tapered ex- 
haust pipe without adding other 
specific limiting characteristics.—Out- 
board Marine & Mfg Co. v. Muncie 
Gear Works, 119 F.2d 404. 

C.C.A.Ind. Where inventor argued, 
in order to obtain patent, that disclo- 
sure of glove made from single piece of 
material was a patentable improvement 
over glove made from two pieces, such 
argument defeated inventor’s contention 
of infringement by glove made from 
two pieces of material.—Sager v. Glove 
Corporation, 118 F.2d 873. 

C.C.A.Mo. In determining whether 
patent claim was limited by patentee’s 
own construction thereof, that rejection 
of narrow claims was followed by al- 
lowance of a broader claim in course 
of proceedings in Patent Office was im- 
material.—G. H. Packwood Mfg. Co. v. 
Sem Louis Janitor Supply Co., 115 F.2d 
9 


C.C.A.Mo. Where patentee acqui- 
esced in rejection of his original claims 
and substituted others, each of which 
was for an underslung attachment for 
motor vehicles and each was for a com- 
bination of elements arranged in a 
specific way for the purpose of lower- 
ing the body of an already constructed 
automobile, in view of the file wrapper 
history of the patent, its specifications, 
and the state of the prior art, only a 
narrow scope could be given to claims 
of the patent and the patent could be 
accorded only a narrow range of equiv- 
alents.—Wheat v. Ford Motor Co., 118 
F.2d 612, affirming 26 F.Supp. 578. 
C.C.A.N.Y. “Estoppel” of file wrap- 
per puts an end to court’s power to rely 
on “equivalent doctrine’ to disregard 
theory that claim measures the monop- 
oly and ignore the claim in order to 
protect real invention.—Keith vy. Charles 
BH. Hires Co., 116 F.2d 46, affirming 28 


F.Supp. 825. 

Where a claim of applica- 
tion for patent is rejected and is after- 
wards amended to secure an allowance, 
the new element introduced cannot 
thereafter be disregarded upon issue 
of infringement, the theory of the ‘“es- 
toppel” being that by assenting to the 
cancellation of the claim and by amend- 
ing it the applicant has abandoned it 
as it stood.—Keith v. Charles BE. Hires 
aoe 116 V.2d.46, affirming 28 F.Supp. 

The principle that, where a claim of 
application for patent is first rejected 
and is afterwards amended to secure 
allowance, the new element introduced 
cannot thereafter be disregarded upon 
issue of infringement, applied where 
applicant filed a limited claim and a 
broader claim at the same time and 
then canceled the broader one after it 
had been rejected.—Keith vy. Charles B, 
Hires Co., 116 F.2d 46, affirming 28 
F.Supp. 825. 

Where applicant for patent filed a 


limited claim and a broader claim at 


the same time and then canceled the 
broader one after it. had been rejected, 
the applicant abandoned his privilege to 
resort to an equivalent of the differen- 
tia, which all infringements must there- 
fore embody.—Keith y. Charles BD. Hires 
ee 116 F.2d 46, affirming 28 F.Supp. 

x t 
_ Where applicant for patent filed a 
limited claim and a broader claim at 
the same time and canceled the broader 
one after it had been rejected, so far 
as, but for the estoppel, the applicant 
might have been entitled to go beyond 
the limited claim, he lost that privilege 
as to the element by which that claim 
differed from the canceled claim.—Keith 


& narrower scope, 
after be permitted to seek to include, 
through application of the doctrine of 
equivalents or otherwise, subject-mat- 
ter which appears to have been re- 
linquished.—Lensch v, Metallizing Co. 
of America, 39 F.Supp. 838. 
D.C.11l. An inventor, disclosing best 
mode of applying invented principle in 
application for patent, may not strike 
such disclosure from application, ac- 
quiesce in rejection of all claims there- 
on, secure patent on part of invention, 
and then hold off public until he 
chooses to file another application for 
patent on subject matter thus disclosed 
and not claimed.—Na-Mac Products 
Corporation vy. Federal Tool Corpora- 
oo 36 F.Supp. 426, affirmed 118 F.2d 


One acquiescing in rejection of all 
claims in his patent application for 
device shown in his later application 
for patent and filing no application 
within two years after filing of first 
application or issuance of patent there- 
on “abandoned” subject matter of dis- 
closure in first application, though 
such disclosure was made in file wrap- 
per, instead of specification of patent 
as issued.—Na-Mac Products Corpora- 
tion v. Federal Tool Corporation, 36 
F.Supp. 426, affirmed 118 F.2d 167. 

D.C.Mass. In action for declaratory 
judgment concerning patent infringe- 
meut, wherein parties agreed that par- 
ticular words imported implied limita- 
tions into the claim, and application 
claim lacking such limitations was re- 
jected, owner of patent could not claim 
that such limitations must be ignored 
in interpretation of claim as finally al- 
lowed.—Leeds & Northrup Co. v. Doble 
Engineering Co., 37 F.Supp. 113. 

D.C.N.Y. In patent infringement ac- 
tion, file wrapper “estoppels” can be 
based only on the acceptance or the re- 
jection of claims and the allowance of 
amended narrowed claims.—Dugan v. 
Sperry Gyroscope Co., 35 F.Supp. 902. 

D.C.N.Y. Where several of claims of 
patent application were rejected, and 
patentee acquiesced in rejection, claims 
could not be revived by placing a con- 
struction upon the one claim allowed 
that was wholly inconsistent with its 
languaye.—Kohloff v. Ford Motor Co., 
37 F.Supp. 472. 

D.C.N.Y. Generally, a patentee is not 
bound by the argument of counsel 
adopted during the prosecution of his 
application for a patent.—Klotz vy. 
Rubinstein, 37 F.Supp, 1008. 


In view of a prior patent, the inven- 
tion disclosed by Trager patent, No. 1,- 
768,496, relating to brief bags, is one 
of very narrow scope, and the paten- 
tee, having taken a position not only 
through the argument of his attorney 
but also in his own specifications, stat- 
ing his purpose to be to dispense with 
the usual stitching operations, must be 
held to a narrow construction of his 
claims.—Klotz v. Rubinstein, 37 F. 


Supp. 1008. ‘ 
Patent Office al- 


D.C.N.Y. Where 
lowed claim of patent relating to 
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.in the industry, 


b 


D.C.N.Y. Claims that once have beén 
eanceled cannot be used again and the 
scope of the patent thugs extended.— 
mele v. R. H. Macy & Co., 40 F.Supp. 


D.C.Tenn. In construing terms of a 
claim, due consideration should be given 
prior art and history of prosecution of 
the case before Patent Office to ascer- 
tain the scope of 
vy. Williams Lime Mfg. Co., 34 F.Supp. 


suns 

D.C.Va. The history of a_ patent 
through the Patent Office may be in- 
troduced showing the rejection of 
claims originally made and the amend- 
ment of other claims all for the pur- 
pose of interpreting the extent of the 
claims ag finally allowed, but the claims 
as finally allowed speak for themselves 
where they are in plain language and 
interpretation of the language is not 
in doubt.—Automatie Draft & Stove Co. 
v. Auto Stove Works, 34 F.Supp. 472. _ 
D.C.W.Va. Where patentees acqui- 
esced in rejection of broad claims orig- 
inally sought, canceled such claims and 
allowed patent to issue with narrower 
claims, as disclosed by file wrapper and 
contents, subsequent owner of the pat- 
ent was not entitled to such a broad 
construction of the patent as to em- 
brace substantially the same subject 
matter that was contained in the re- 
jected and canceled claims, but the 
claims of the patent as issued must be 
strictly construed.—Binney & Smith 
3 v. United Carbon Co., 37 F.Supp. 


D.C.W.Va. Broad article or product 
claims for carbon black products not 
necessarily restricted to products pro- 
duced by inventors’ process, must be 
strictly construed where inventors had 
acquiesced in ‘rejection of broader 
elaims and had cancelled such broader 
claims,—Binney & Smith Co.' vy. United 
Carbon Co., 37 F.Supp. 779. 

D.C.Wis. A patentee cannot success- 
fully contend that his patent should be 
construed as’ though it still contained 
a claim which he withdrew after the 
Patent Office had rejected it on the 
prior art—Diamond Iron Works v. 
Wisconsin Foundry & Machine Co., 36 
F.Supp. 378. 

D.C.Wis. A patentee could not stress 
the importance of particular element 
in order to obtain allowance of his 
claim for patent and then say that 
such element was unimportant when 
trying to hold another as an infringer. 
—Beazley Power Mower Co. v. Pearce, 
38 E.Supp. 756. 

§ 343 

©.C.A.Cal, Even as against a vendor 
of a patent, the claims of patent must 
be construed in the light of the prior 
art and be construed narrowly or 
broadly in accordance with that art. 
—U. S. Appliance Corporation v. Beauty 
Shop Supply Co., 121 F.2d 149. 

C.C.A.Ill. A patent in a crowded art 
must be limited narrowly to the specific 
suggestions.—Casco Products Corpora- 
tion y. Sinko Tool & Mfg. Co., 116 
F.2d 119, affirming 29 F.Supp. 583, 
certiorari denied 61 S.Ct. 713. 

D.C.Cal. A patent of a secondary na- 
ture must be eae construed.— 
Lensch v. Metallizing Co. of America, 
39 F.Supp. 838. 

D.C.Ohio. The state of the art as 
shown by prior patents, the practices 
and presumption of 
validity attending grants of patents 
from the Patent Office, required that 
claims of patent on means for manu- 
facture of sheets from bar metal be 
given a restricted construction.—Steele 
v. Wean, 37 F.Supp. 839. 


§ 344 
C.C.A.N.Y. Where no license under 
patent was ever issued prior to com- 
mencement of patent infringement suit 
13 years after issuance of patent, plain- 
tiff was not entitled to construction 
of any broader scope than it was clear- 


invention.—Lambert. 


goon a 
DC. Vaueeln-) 
, 88 F.Supp. 


a. 


Westinghouse Electric & Manu 


681. 
Ct.Cl, 
been 


tke patent on ground of its import: 
-—Mar-De-Passy Corporation ° 
35 F.Supp. 540. , 


§349 
C.C.A.Conn, A patent good for what 
it clearly covers should not be e 
panded beyond that, where no 
mercial use has been made th 
Thompson yv. Westinghouse Electric 
Manufacturing Co,, 116 F.2d 422, 
firming 30 F.Supp. 624. ( f 
C.C.A.Conn, In infringement s 
claim must .be read not to dise 
merely whether it verbally covers wh 
defendants have done, but whether 
does when construed in light of y 
was actually disclosed.—Thompson 


ance. 


nee 116 F.2d 422, affirming 30 


CC.A.ll Where patentee was not 
pioneer with respect to any of th 
closures of claims involved, the 
would be construed narrowl 
By pinve navonal Filter Co., 

o is 

C.C.A.Mass. The word “heel” i 
ent claim covering .a “heel” for boo 
and shoes constructed from deseril 
material was not a limitation ; 
ject matter of the claim but was 1 
part of the introductory clause o: 
claim stating the “environment” 
which,,or the useful purpose to whi 
the product was to be used.—Gr 
v. Panther-Panco Rubber Co., 113 
252, affirming 26 F.Supp. 344. ioe 

C.C.A.Mass: The claim of_a pate 
the measure of the grant—B. B. Che 
ical Co, v. Ellis, 117 F.2d 829, affirmi 
32 F.Supp. 690. a4 : 

C©.C.A.Mo. The character of a pa ont 
and its commercial ‘and practical tn : 


cess may be such as to entitle ft 
ventor to broad claims and to a 1 
construction of ckaims he has ma 
G. H. Packwood Mfg. Co. v. St. L 
Janitor Supply Co., 115 F.2d 958. 
C.0.A.Ohbi A ) 


class of materials, some of the members 
of which are shown not to be effecti 
in carrying out the inventive process. 
American Chemical Paint Co. y, Fire- 
stone Steel Products Co., 117 F.2d 927, 
affirming 27 F.Supp. 144, 2 

C.C.A.Ohio. The claims of a pat 
measure its validity.—May Departme 
Stores Co. v. Paolucci, 120 F.2d 796. 
_ €.C.A.Or, Patent claims measure t 
invention.—Bailey v. Sears, Roebuck | 
Co., 115 F.2d 904. te 
One may not read into 


present, inventor is entitled 
to benefit of all functions and advan- 
tages that flow from the construction 
disclosed.—Hlectriec Plug vy. Vybro Cor- — 
poration, 36 F.Supp. 676. ie, 


D.C.Fla. Where an invention has — 
filled a long-felt want and has ad- 
vanced the art substantially, the court 
is liberal in its construction of the pat- oe 


ent.—Livesay v. Drolet, 38 F.Supp. 885. 

D.C.Ga, The word “integral” in pat-— 
ent claims relating to a tank for a 
tank vehicle, which tank has a longi- 
tudinal dome formed integrally with 
the tank, or a shell formed with an 
integral dome, refers to, and ig lim- 
ited to, ‘structure’ ag _ distinguished 
from “performance and_ function.”— 
Butler Mfg. Co. v. Steel Products Co., 
35 F.Supp. 344, 

D.C.1ll. A patent prescribing a spe- 
cific structure, utilizing old elements, 
is not entitled to a broad construction 
but must be strictly construed, and 
the claims, if valid, must be limited to 
the specific construction disclosed.— 
Magnavox Co. v. Talking Sales Pi¢- 
tures, 38 F.Supp. 337. 


& 


any one of them.—Kilgore Mfg. 
Triumph Exp'osives, 37 F.Supp. 766. 


ey electrostatic disturbances in the field 
or to equivalents thereof, in determi»: 


_. D.C.Mass. 


~ Co., 39 F.Supp. 646. 


as an_ aileron, 
the lift of the wings” as used in claims 
of plaintiff's patent reciting 


- landing flap and were not synonymous 


- an opening which 


-seribed by the patentee. 


D.C.Md. The validity of patents de- 


pended in final analysis on wording of 


he respective claims.—Kilgore Mfg. Co. 


vy. Triumph Explosives, 37 F.Supp. 766. 


D.C.Md. Patents relating to the 


ib 


same matter and granted on the same 


day to the same individuals on appli- 


ations filed together were to be treat- 
_ ed as “copending patents” and as such 
could be read together as a single pat- 


ent in order to construe the claims of 
Covi: 


D.C.Mass. In patent for ‘apparatus 
‘or measuring in the field electrical 
qualities of insulation interposed _be- 
tween a grounded structure and a high 
tension terminal,” the words ‘in the 
field” restricted the claim to patentee’s 
outer shield used to eliminate effect of 


ng existence of infringement, especialiy 
n view of agreement by parties that 
uoted words implied limitations that 
pparatus must have means to elim- 


inate effect of external disturbances and 
to maintain constant capacitance be- 
tween guard and ground.—Leeds & 


Northrup Co. y. Doble Engineering Co., 
37 F.Supp. 113. 


D.C.Mich. That certain claims of a 
patent held not infringed were nar- 
rower than other claims did not affect 
ie infringement of the broader claims, 
and those broader claims were to be 


‘given a reasonable construction in the 
light of the prior art and were not 


to be restricted by the narrower claims 
or either of them.—Copeman Labora- 
tories Co. v. General Motors Corpora- 


_tion, 36 F.Supp. 755. 


D.C.N.Y. In determining whether de- 
fendant’s two-position landing flap for 
aircraft infringed  plaintiff’s patent 
which defendant claimed was limited to 
a three-position wing flap functioning 
the words “regulating 


“In lat- 
erally balancing or regulating the lift 


4 of the wings of aeroplane flying ma- 


chines”, related to the function of the 


with the preceding expression, “later- 
ally balancing’’.—Handley Page, Limit- 
ed, v. Leech Aircraft, 35-F.Supp. 846. 
Patent No. 1,422,614, relating to an 
aeroplane wing flap with a space be- 
tween the wing and the flap in the form 
of a lift-increasing slot, is not anticipat- 
ed by Duncanson British patent No. 
167,318, in which the lifting device is 
is created by de- 
pressing the rear part of the wing, 
since the word “slot” as used in the 
claims of the American patent is not 
synonymous with “space” or “gap” or 
“opening”? but has reference to a chan- 
nel in the wing *as described in the 
specifications.—Handley Page, Limited, 
v, Leech Aircraft, 35 F.Supp. 856. 

D.C.N.Y. Invention, if any, must be 
restricted to the form shown and de- 
Girard Trust 
te yv. Schwartz-Gilbert Co., 36 F.Supp. 
218. 


D.C.N.Y. The fact that patented air- 


plane braking and lifting service had 


never been embodied in airplanes, and 
its capacity to function rested entirely 
in argument, while not conclusive as 
to validity, was of great significance 


. on question of infringement, and patent 


in true sense was a ‘paper patent’’,— 
Ajello vy. Pan American Airways Cor- 
poration, 38 F.Supp. 673. 

D.C.N.Y. A patent for mitten-knit- 
ting improvements involving only old 
and well-known stitches was a “sec- 
ondary patent’ and must receive a 
strict construction.—_Scotsmoor Co. v, 


}: iL 
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D.C.N.Y. Where claims of patent on 
power lawn mower were for a com- 
bination of elements, and there was a 
need which was satisfied by a mower 
of that type, patent would not be strict- 
ly construed.—Moto-Mower Co. v. E. C. 
Stearns & Co., 39 F.Supp. 778. 

D.C.Or. Although neither the func- 
tional relationship nor the results. of 
a distinctive feature of logging trailer 
designed to distribute the weight there- 
of on the outside of spring mount- 
ings were set out as an element of any 
claim of the patent, the objects of the 
structural device and the specifications 
might be referred to and considered 
to determine whether a broad scope 
was claimed or a relatively narrow 
one.—-Myers v. Beall Pipe & Tank Cor- 
poration, 36 F.Supp. 752. i 

D.C.Tex. Claims 2-4 and 7-9, inclu- 
sive, of Carter patent, No. 1,426,955, re- 
lating to separators designed to remove 
water and gas from oil produced by 
oil wells, held limited by their express 
terms to a single separating chamber 
in which oil and. water stratify.—Dee 
Co. v. Sun Nil Co., 34 F.Supp. 564. 

D.C.Tex. Where substantial advance 
is made, courts should: interpret the 
claims of a patent so as to protect the 
invention.—Hughes Tool Co. y. United 
Mach, Co., 35 F.Supp. 879. [ 

v.C.Wis. Since the prior art showed 
the identical combination claimed by 
Corser patent No. 2,117,300, relating to 
a rock crushing and sereening machine, 
except for the form of elevating con- 
veyor claimed by the patent, the words 
“inelined’ and ‘‘saucer-like’ in the 
claims must be limited to the precise 
form of mechanism designated.—Dia- 
mond Iron Works vy. Wisconsin Foun- 
dry & Machine Co., 36 F.Supp. 378. 

Ct.Cl. The fact that patent had not 
been practically used was significant 
against giving broad construction to 
the patent on ground of its importance. 
—Mar-De-Passy Corporation v. U. S., 
37 F.Supp. 141. 

Cust. & Pat.App. Generally, introduc- 
tory phrase of a claim does not amount 
to a uinianonc-he re Waldron, 117 F. 
2d ite 


§ 350 
U.S.Ohio. The claims of a_ patent 
must be interpreted in the light of 


the specifications.—Schriber-Schroth Co. 
v. Cleveland Trust Co., 61 S.Ct. 235, 
311 U.S. 211, 85 L.Ed, —, reversing 
Cleveland Trust Co. v. Schriber-Schroth 
Co., 108 F.2d 109, certiorari granted 
Schriber-Schroth Co. y. Cleveland Trust 
Co., 60 S.Ct. 709, 309 U.S. 648, 84 L.Ed. 
1000, Aberdeen Motor Supply Co. v. 
Cleveland Trust Co., 60 S.Ct. 710, 309 
U.S. 648, 84 L.Ed. 1000 and F. B. Rowe 
Sales Co. v. Cleveland Trust Co., 60 
S.Ct. 710, 309 U.S. 648, 84 L.Hd. 1000, 
rehearing denied Schriber-Schroth Co. 
v. Cleveland Trust Co., Chrysler Corpo- 
ration, 61 S.Ct. 727, Aberdeen Motor 
Supply Co. yv. Cleveland Trust Co., 
Chrysler Corporation, 61 S.Ct. 728 and 
F. E. Rowe Sales Co. v. Cleveland 
Trust Co., Chrysler Corporation, 61 S. 
Ct. 728, 

Amended and cancelled claims of 
patent were to be read in the light of 
the specifications in determining wheth- 
er allowed claims were improperly in- 
terpreted as including elements of the 
eancelled claims.—Schriber-Schroth Co. 
v. Cleveland ‘Trust Co.,''61 S.€t2.235, 
311 U.S. 211, 85) Ld, reversing 
Cleveland Trust Co. v. Schriber-Schroth 
Co., 108 F.2d 109, certiorari granted 


Schriber-Schroth Co. v. Cleveland Trust. 


Co., 60 S.Ct. 709, 309 U.S. 648, 84 L, 
Hd. 1000, Aberdeen Motor Supply Co. 
v. Cleveland Trust Co., 60 S.Ct. 710, 
309 U.S. 648, 84 L.Ed. 1000 and F, #. 
Rowe Sales Co. v. Cleveland Trust Co., 
60 S.Ct. 710, 309 U.S. 648, 84 Lid. 
1000, rehearing denied Schriber-Schroth 
Co. vy. Cleveland Trust Co., Chrysler 
Corporation, 61 S.Ct. 727, Aberdeen 
Motor Supply Co. v, Cleveland Trust 
Co,, Chrysler Corporation, 61 S.Ct, 728 
and I’. EH, Rowe Sales Co. v. Cleveland 
GEARS fee Chrysler Corporation, 61 8. 
yaar) 


©.C.A.Cal. The claims of a patent are 


Gloversville Knitting Co., 39 ‘F.Supp. 


C.C.A.Cal. Indefinite statements in 
patent claims must be interpreted in 
light of patent drawings and_specifica- 
tions.—Goodman v. Paul BE. Hawkinson 
Co., 120 F.2d 167, modifying Paul EH. 
Hawkinson Co. v. Goodman, 32 F.Supp. 
(Son 

C.C.A.Cal. The claims of a 1 
must be read in the light of the speci- 
fications and accompanying drawings. 
—L. McBrine Co. y. Silverman, 121 
F.2d 181. ; 

C.C.A.Conn. Where prior art is very 
inclusive and patent must be read nar- 
rowly, broad claims thereof will be 
read in light of disclosure of specifica- 
tions and cannot be interpreted. to_in- 
elude forms of construction and ideas 
not there set forth—Cuno Engineering 
Corporation v. Meehl, 113 F.2d 862. 

C.C.A.Conn. Reference in_ specifica- 
tions to other possible controls of meth- 
od for heating electro-conductive arti- 
eles without explaining how controls 
could be made a part of patentee's 
method did not show invention if way 
to use controls was obvious, and, if not 
obvious, the mere statement added 
nothing patentable to specifications, 
since ideas in the abstract cannot be 
patented.—Thompson vy. Westinghouse 
Electric & Manufacturing Co., 116 F.2d 
422, affirming 30 F.Supp. 624. 

C.C,A.I11.. The court may consider the 
entire specification in order to deter- 
mine the real content of patent claims, 
although not all features are alleged to 
be infringed.—Clapp v. Stewart Warner 
Corporation, 116 F.2d 68, certiorari de- 
nied Clapp v. Stewart-Warner Corpo- 
ration, 61 S.Ct. 836. 

C.C.A.U1. The court may look at the 
drawings and specifications in arriving 
at intention of both patentee and ex- 
aminer.—Ace Patents Corporation v. 
Exhibit Supply Co., 119 F.2d 349. 

C.C.A.Mass, The _ specification can- 
not broaden patent claims, but explains 
their meaning.—United Shoe Machinery 
Corporation v. Mathey, 117 F.2d 331, 
modifying Mathey vy. United Shoe Ma- 
chinery Corporation, 32 F.Supp. 684. 

C.C.A.Mass. A patentee is not limit- 
ed to the illustrative specifications of a 
patent, particularly of a process patent. 
—B. B. Chemical Co. ¥. Ellis, 117 F.2d 
829, affirming 32 I*.Supp. 690. 


C.C.A.Mo. The particular forms of 
devices described in patent specifica- 
tions are to be considered as the forms 
which are preferred by the inventor, 
but the claims of the patent measure 
the invention and the specifications 
may not add to or detract from the 
claims.—G. H. Packwood Mfg. Co. v. 
ane Louis Janitor Supply Co., 115 F.2d 


C.C.A.N.J. Claims of a patent are to 
be read _in the light of the specifica- 
tions.—E. J. Brooks Co. y. Klein, 114 F. 
2d 955. 

C.C.A.N.Y. Every claim of patent is 
entitled to be interpreted in the light 
of the specifications as a whole, and not 
to be read merely with a dictionary, 
where doctrine that, if claim was first 
rejected and was afterwards amended 
to secure allowance, new element intro- 
duced cannot thereafter be disregarded 
upon issue of infringement, is inap- 
plicable.—Keith y. Charles H. Hires Co., 
116 F.2d 46, affirming 28 F.Supp. 825. 

Claims of cardboard carrier of bot- 
tles were required to be read on that 
part of specification which spoke of a 
pinching, gripping, or clamping pres- 
sure to be applied at opposite sides of 
the neck of the bottle, thus greatly 
assisting in carrying load, and_reliey- 
ing the stress of the weight of the load 
on the bottom of the carton.—Keith y, 
Charles B. Hires Co., 116 F.2d 46, af- 
firming 28 F.Supp. 825. : 

C.C.A.N.Y. General language used in 
patent claims should be read as limited 


patent — 


nl -A-Ohio. 


—Car 
ene pora- 
The claim of a patent 
ust be read in the light of the in- 


: nb, 
aun, Ine., Vv. 
jon, 116 F.2d 


vention disclosed and cannot be given 


a construction broader than the teach- 
ings of the patent as shown by the 
drawings ue specifications.—Blance v. 
Curtis, 119 F.2d 395. 

D.C.Md. The language of patent 
claim would be interpreted in light of 
the specifications.—_Kilgore Mfg. Co. .v. 
Triumph Explosives, 37 F.Supp. 766. 

D.C.Mass. The claim of a patent is 
the measure of relief for infringement 
and while the specification may be re- 
ferred to in order to limit the claim, 
it can never be made available to ex- 
pand it—Hanovia Chemical & Mfg. Co. 
v. David Buttrick Co., 39 F.Supp. 646. 
D.C.Mich. ‘he claims of a _ patent 
and not its specifications measure the 
property rights of the patentee.— 
Copeman Laboratories Co, v. General 
Motors Corporation, 36 F.Supp. 755. 

D.C.N.Y. Patent, which contained no 
written specifications of patented desiga 
and the claim of which was for “The 
ornamental design for a propelled vehi- 
cle, as shown’, must be construed as 
restricted substantially to the disclo- 
sure of the patentee’s drawings.—For- 
hn y. American Exp. Co., 37 F.Supp. 

D.C.N.Y. Where specifications of 
patent on mitten-knitting improvements 
stressed floats causing circumferential 
contraction as one of the improvements 
contemplated, and each claim in ques- 
tion ended with reference thereto, so 
that unless such improvement was 
stressed whole purpose of the inven- 
tion would be lost, the patent was 
necessarily confined to such floats.— 
Scotsmoor Co. y. Gloversville Knitting 
Co., 39 F.Supp. 41. 

D.C.Pa. Where patentee made 14 


claims, all of which were rejected on 


prior cited patents and, after amend- 
ment, two claims were allowed, the pat- 
entee narrowed his form of construction 
to that described in his amended 
claims.—Cheney Co. v. Cunningham, 37 
F.Supp. 224. 

D.C.Wis. In construing patent, the 
entire instrument, including drawings 
and specifications, should be consider- 
ed.—Mercoid Corporation v. Milwaukee 
Gas Specialty Co., 33 F.Supp. 681. 

D.C.Wis. A patent claim must be 
explained by, and read in connection 
with the specifications.—Mercoid Cor- 
poration v. Milwaukee Gas Specialty 
Co., 33 F.Supp. 681. 
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U.S.Ohio. A patentee may not, by re- 
sort to the doctrine of ‘‘equivalents”, 
give to an allowed claim a scope which 
it might have had without amendments, 
the cancellation of which amounts to a 
disclaimer.—Schriber-Schroth Co. _ v. 
Cleveland Trust Co., 61 S.Ct. 235, 311 
U.S. 211, 85 L.Ed. —~, reversing Cleve- 
Jand Trust Co. v. Schriber-Schroth 
Co., 108 F.2d 109, certiorari granted 
Schriber-Schroth Co. v. Cleveland Trust 
Co., 60 S.Ct. 709, 309 U.S. 648, 84 L.Ed. 
1000, Aberdeen Motor Supply Co. v. 
Cleveland Trust Co., 60 S.Ct. 710, 309 
U.S. 648, 84 L.Ed. 1000 and FE. HE. 
Rowe Sales Co. v. Cleveland Trust 
Co., 60 S.Ct. 710, 309 U.S. 648, 84 L.Ed. 
1000, rehearing denied Schriber-Schroth 
Co. v. Cleveland Trust Co., Chrysler 
Corporation, 61 S.Ct. 727, Aberdeen 
Motor Supply Co. v. Cleveland Trust 
Co., Chrysler Corporation, 61 S.Ct. 728 
and F. H. Rowe Sales Co. v. Cleveland 


Trust Co., Chrysler Corporation, 61 
S.Ct. 728. 
C.C.A.Conn. The range of equiva- 


lents to be accorded the claims of a 
patent should be as broad as the ac- 
tual invention.—Automatic Devices Cor- 
poration vy. Cuno Engineering Corpora- 
tion, 117 F.2d 361, modifying 34 F. 
Supp. 146, certiorari granted Cuno Hn- 
gineering Corporation y. Automatic De- 
vices Corporation, 61 S.Ct. 842. 
C.C.A.1ll. The claims of patent de- 
pending on single: limited feature of 
construction for its novelty over prior 


‘art cannot be extended by any doc- 
< t 


eature.—Standard Mirror 
MR v. H. W. Brown, Inc., 113 F.2d 
0.0.A.Ind. 


Patents are not limited 


to structure described and shown, but 


invention may be embodied in various 
forms.—Apex Electrical Mfg. Co. v. 
Maytag Co.; 122 F.2d 182. 

C.C.A.Mo. The doctrine of ‘equiva- 
lents” is applied to other than primary 
or generic patents and, though the 
range of equivalents depends upon the 
extent and nature of the invention, even 
a nongeneric or specific patent is en- 
titled to some range of equivalents.— 
G. H. Packwood Mfg. Co. v. St. Louis 
pcre § Supply Co., 115 F.2d 958. 

C.C+A.Mo. A. combination patent 
which constituted an improvement on 
the prior art was entitled to reasonable 
scope of equivalents.—Vallen v. Vol- 
land, 122 F.2d 175. 

C.C.A.Ohio. Where the patentee has 
secured a patent in a crowded art for 
a combination of elements in prior use, 
the range of equivalents includes noth- 
ing not substantially identical with the 
means described in the patent.—Blane 
ven Curtis; 119 )H.2d).395. 

C.C.A.Okl; The range of equivalents 
of a patent cannot be extended to cover 
means which have clear antecedents in 
the prior art.—Mason Corporation v. 
Halliburton, 118 F.2d 729, affirming, 
30 F.Supp. 405. 

C.C.A.Pa. The doctrine of “equiva- 
lents” gives to a patentee the benefit of 
his monopoly in every form in which 
it may be copied in the absence of 
manifest disclaimer, but the range of 
equivalents can in no event be more 
than commensurate with the scope of 
patentee’s invention.—Etten v. Kauff- 
man, 121 F.2d 1387, affirming 32 F. 
Supp. 186. 

The demarcation between the right 
to a wide range of equivalents and re- 
striction to a narrow range depends on 
whether the invention is a pioneer or 
one which is but a change in an ex- 
tensively developed prior art.—KEtten v. 
Kauffman, 121 F.2d 187, affirming 32 
F.Supp. 186. 

Patents relating to washing machine 
wringer art could not be classed as 
pioneer patents and were properly lim- 
ited to precise elements shown therein. 
—Htten v. Kauffman, 121 F.2d 187, af- 
firming 82 F.Supp. 186. 

D.C.Md. Patent which had a very 
narrow scope and was in no sense a 
pioneer patent was entitled to only a 
narrow range of equivalents, and if 
valid was limited to the particular form 
of construction described.—Kilgore 
Mfg. Co. v. Triumph Explosives, 37 F. 
Supp. 766. 

D.C.Mass. Where plaintiff’s patented 
device was the first automatic edge set- 
ting machine in the shoe industry, be- 
ing the result of application of inven- 
tive skill, the patent claims were en- 
titled to a range of equivalents com- 
mensurate with the scope of the inven- 
tion.—National Development Co. v. 
Lawson-Porter Shoe Machinery Corpo- 
ration, 87 F.Supp. 555 

D.C.N.Y. Where commercial power 
mower proved a commercial success, 
patentee would not be held strictly to 
pinion disclosure but would be granted 
a broader interpretation under the law 
of ‘“equivalents’.—Moto-Mower Co. Vv. 
E. C, Stearns & Co., 39 F.Supp. 778. 

D.C.N.Y. Patent relating to ladies’ 
garments would be confined to exact- 
ly what was disclosed, since there was 
no room in the crowded art for equiv- 


alents.—Mele v. R. H. Macy & Co., 
40 F.Supp. 54. 
D.C.Ohio. A basic, generic or pio- 


neer patent is entitled to a wide range 
of equivalents.—Paget v. Swartwout 
Co., 39 F.Supp. 264. 

D.C.Ohio. A patent must be limited 
to the applicant’s specific construction 
and its scope restricted to actual struc- 
ture described or equivalents thereof 
not found in prior art structures.—Ha- 
zeltine Corporation v. Crosley Corpora- 
tion, 39 F.Supp. 775. 
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C.C.A.Ohio. A pioneer implement 
should be given a construction suffi- 
ciently broad to realize the purpose of 


% ‘ 5 i *% 
the patent.—Blan 
ay Dp n 


. strumentality 


wa ot a 
generic or basie pa ren 


4 sy 
2" 5 t 4, 


D.C.Ohio. A o 
should never be limited to precise 
disclosed.—Paget — 
Swartwout Co., 39 H-Supp, nee 
356— Hare 


C.C.A.Mo. Where only a_ seco 
patent for improvement features 
volved, a narrow construction 1 


ne, 
an inven 01 


substantially — 

vanced the art.—Lambert y. Demp 

Bros., 34 F.Supp. 610. « r 
0 


é § 36 ey 
C.C.A.Mass. A patent claim fo 
provement in method of reinforci 


designated as ‘“‘suitable’ does not ay 
infringement.—B. B. Chemical C 
ae 117 F.2d 829, affirming 32 
/C.C.A.Ohio. Process 


10 per cent. of them had been - 

and some were not effective as inhi 

tors.—American Chemical Paint Co. 

Firestone Steel Products Co., 117 F. 

927, affirming 27 F.Supp. 144. 
3 


§ 36 ; 

D.C.N.Y. A design patent for an e; 
beater or kitchen utensil having variou 
uses, where no dominant feature of t 
head of the spoon was emphasized i 
the description, was limited to ea 
and every visual element thereof, — 
determining infringement.—Rowley vy. 
Tresenberg, 37 F.Supp. 4 ee 

A design patent, like a mechanical 
patent, must be limited in view of th 
prior art, in determining infringement 
—Rowley vy. ah Seats 37_F.Supp. 90. 


7 


364.) 7 
D.C.Conn. Patent rights, like other 


forms of property, are protected by the 
constitutional guarantees.—In re Prog 


ress Lektro Shave Corporation, 35 HEY, 


Supp. 915. 1 ay ie! 

D.C.Ohio. “Patents” are “property 
and entitled to the same rights an 
sanctions as other property.—Liquid 


Carbonic Corporation v. Goodyear Tire 
& Rubber Co., 38 F.Supp. 520.) (7 4.) 
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Ala, 
subject to his disposal either-in whole 
or part to another who thereby be- 
comes an “assignee” or ‘“licensee’’, as 
the contract may disclose, and the li- 
cense may be to make, use or sell the 


patented invention throughout the term — 
_of the patent, but not beyond.—Sher- 


rill y. Alabama Appliance Co., 197 So. 1. 
§ 375 


Cal. An inventor who delivered pat- 
terns to machinist for the manufacture 
of castings for the inventor only was 
not precluded from having machinist 
enjoined from selling the eastings to 
others and for an accounting and for 
damages, merely because there was no 
showing of a secret invention, since 
the machinist became a ‘“bailee”’ of the 
patterns, and his use of them to the 
detriment of the inventor was a “‘con- 
version of the bailment.’—Hollywood 
Motion Picture Equipment Co. v. Furer, 
105 P.2d 299, superseding 99 P.2d 1073. 

Though the inventor of any product 


of the mind may forfeit his ownership © 
thereof when it becomes known to the — 


public, yet such forfeiture does not de- 
prive the inventor of his right to make 


§ pt Sg 
A patentee’s exclusive right is 


29 


n 


‘7 


ue 
“y 


af 


P, 


€0: racts with reference to his product, 
r does he yield the right to have such 
ontracts protected by the courts, where 
E a confidential relationship has been cre- 
ated on the basis 
secret. _ Civ.Code, 


§ 980.—Hollywood 
tion Picture Equipment Co. v. Furer, 
5 P.2d 299, superseding 99 P.2a 1073. 
N.Y. Where defendant’s second 
; unterclaim arose out of alleged dam- 
ages which it suffered by virtue of 
intiff’s failure and refusal to per- 
orm that part of a contract provid- 
ng for the turning over of plaintiff's 
pplication and patents to a corpora- 
to be jointly owned by the par- 
and evidence tended to show that 
ntiff disposed of his patents to an- 
ot. Pigcompeny with defendant’s con- 
ent, and that defendant abandoned 
part of the contract, or, at least, 
d to perform conditions precedent 
ny requirement of plaintiff to per- 
a, the issues raised on the counter- 


N.Y. 188, modifying 
260 App.Div. 997, appeal de- 
N.Y.S.2d 794, 261 App.Div. 


ad 8 380 
-_D.C.Ohio. Letters patent are invalid 
if obtained on false oath by one not 
MS inventor, and any assignment of 
to a would-be purchaser would 
futile and void, but that would not 
eclude a court from determining the 
ership of invention and the fran- 
hise to which the inventor is entitled. 
Liquid Carbonic Corporation yv. Good- 
year Tire & Rubber Co., 38 F.Supp. 


Pious § 3383 

©. A.N.Y, An assignment of a pat- 
ent which was not recorded in the Pat- 
ent Office, but which was otherwise suf- 
ient in every respect, was not invalid 
as to an infringer so as to preclude 
the assignee from maintaining infringe- 
nent action, 35 U.S.C.A. §§ 44, 47.— 
John Tuman & Sons v. Basse, 113 F.2d 
928, reversing Tuman & Sons vy. Larri- 
more Frocks, 30 F.Supp. 866. 
The statute providing that patent 
y be issued and reissued to assignee 
of inventor, but that assignment must 
_ first be entered of record in, Patent 
Office, only limits the assignee’s right 
to have the patent granted directly to 
him, and does not render an unrecord- 
ed assigniient invalid as between_the 
parties .o it. 35 U.S.C.A, § 44.—John 
‘Puman & Sons y. Basse, 113 F.2d 928, 
reversing Tuman & Sons y. Larrimore 
‘Frocks, 30 F.Supp. 866. 

D.C.N.Y. The recording of an assign- 
ment of design patent was not a ‘“‘con- 
dition precedent” to assignee’s bring- 


i 


ing infringement action.—S. . Leon, 
Ine., v. Parfums Schiaparelli, 35 F. 
Supp. 641. 
Ne § 386 
C.C.A.Conn. Under contract which 


provided that, as long as any of parties 
remained interested in corporation en- 
gaged in manufacture and use of frag- 
mented ice and interested in making 
small ice by quick freezing of small 
volume, they would assign to corpora- 
tion all inventions “in the same field or 
r. in any way relating to the subject mat- 
et ter” of patents and applications held 


by corporation ‘for tending in any way . 
y ¥i y 


to improve the same or any of them, 

or to achieve similar objects in a simi- 

“ay lar way,’ a party to contract was re- 
i quired to ass.gn to corporation an in- 
_* vention of new method by which liq- 
7 uids were frozen on stationary surface 
v and removed by chipping action, since 
“i a “similar way” could not mean exactly 
the same way or only a way which 

would be covered by invention and ma- 

ehine used by the corporation.—Flakice 


Corporation (Delaware) v. Short, 115 F, 
2ds 567. ‘ 

C.C.A.N.Y. The assignee of patent 
taking title subsequent to granting of 
F license under patent receives no more 
‘ than former owner’s interest, includ- 
aide ing usual rights of a patent owner 
> diminished by licensee’s right to use 
, of its 


pence process within scope 
icense.—L. L. Brown Paper Co. vy. 


of the inventor’s - 


Hydroiloid, Ince., 
firming 32 F.Supp. 857. 7 
D.C.Md. Where inventor agreed to 
convey ‘developments, improvements, 
modifications or additions of or to or 
in any way relating to” inventions re- 
lating to hand-operated art lettering 
machine, and to assign devices ‘‘calcu- 
lated or intended to compete or cap- 
able of competing’? with the inventions, 
subsequent patents on machine-operat- 
ed device, designed for cheaper ordi- 
nary industrial printing, as a substi- 
tute for linotyping, were not “improve- 
ments”? on former inventions, could not 
“compete” with them, and did not “re- 
late” to them, and hence were not sub- 
ject to the contract.—Ogden v. General 
rae Ink Corporation, 37 FoSupp. 


Where contract for sale of inventions 
involved special purpose and particular 
type of machine, and did not provide 
for continued employment of inventor 
or compensation for future inventions, 
broad general language providing 
against possible future competition by 
inventor should not be construed as im- 
posing a blanket restriction upon inven- 
tor’s genius in fields which would not 
commercially compete with the particu- 
lar inventions sold.—Ogden v. General 
Feat Ink Corporation, 37 F.Supp. 


Where product of an inventive mind 
is sought to be appropriated under an 
agreement to assign to another, lan- 
guage of the agreement must be clear 
and show unmistakable intention that 
the particular matter is within the in- 
tention of the parties.—Ogden v. Gen- 
eral Printing Ink Corporation, 37 F. 
Supp. 572. 

N.Y.Sup. An assignee of letters pat- 
ent with full authority to sue for dam- 
ages for any infringements, past, 
present, or future, and to enjoin in- 
fringements, was not the “real party in 
interest’? in action for fraud and deceit 
wherein complaint alleged that assignor 
before securing letters patent entered 
into agreement with defendants to 
demonstrate assignor’s device and leave 
with defendants plans and _ specifica- 
tions of invention solely for purpose 
of determining under what terms de- 
fendants would agree to use the inven- 
tion, and that defendants committed 
fraud upon assignor by adopting his 
ideas, since the assignment did not 
cover the action.—Appliance Inv. Co, v. 
American Telephone & Telegraph Co., 
23 N.Y,.S.2d 27. 

§ 398 


D.C.Mich. Findings showed that be- 
fore September 16, 1938, when patent 
in suit was assigned to plaintiff’s pre- 
decessor in ownership, legal title had 
vested in defendant through assignment 
to it on April 7, 1931, for a valuable 
consideration and without notice of 
prior unrecorded assignment, and hence 
on September 16, 1938, predecessor’s 
assignor did not have title, predecessor 
did not acquire title, and _ plaintiff 


claiming title through predecessor nev-) 


er acquired and did not have title— 
Why Corporation y. Super Ironer Cor- 
poration, 37 F.Supp. 538. 

Mo. Where plaintiff and defendant 
executed contract relating to produc- 
tion and marketing of patented device 
through a corporation to be formed, 
and plaintiff executed an assignment 
to defendant of one-half interest in 
plaintifft’s patents, and a $10,000 note, 
and defendant paid plaintiff $8,000, 
and executed a $2,000 note, and subse- 
quently defendant without authority 
filed in patent office the assignment 
which was executed to secure per- 
formance of plaintiff’s contractual obli- 
gations and money advanced by de- 
fendant, plaintiff who did net offer to 
return the $8,000 could not maintain 
action to cancel the $10,000 note and 
the assignment and to recover on the 


$2,000 note, regardless of whether 
plaintiff or defendant breached the 
contract.—Schurtz v. Cushing, 146 §S. 


W.i2d' 591. 05 

Ohio App. Where it did not appear 
that creditor which had _ purchased 
corporation’s personalty at receiver’s 
sale had been fully released from lia- 
bility by reason of ereditor’s resale of 


ye 


* : 3 z 
118 F.2d 674, af- 


re 


: ) 7 
personalty 


to another  corpor 

creditor was a “Teal party: in interest’ 

with respect to application to Med 5 
principal | 


guardian for corporation's : 
stockholder to comply with order of 
sale directing stockholder to transfer 
stockholder’s patents to corporation 
and receiver.—Roos v. H. W. Roos Co., 
81 N.B.2d 119. } 

Where principal stockholder of cor- 
poration, before commencing receiver- 
ship proceedings against corporation, 
transferred his patents to his daugh- 


ter in trust for himself and, pending ~ 


receivership proceedings, stockholder 
was placed under a guardian, even if 
Court of Appeals could not require 
guardian to transfer title to patents 
to corporation and its receiver in com- 
Pliance with order for receiver’s sale, 
as sought by creditor which had pur- 
ehased corporation’s personalty at re- 
ceiver’s sale, the court could make 
an order which in effect would accom- 
plish same purpose by decreeing that 
its order should for all purposes be 
considered a transfer of title to pat- 
ents.—Roos y. H. W. Roos Co., 31 N. 
B.2d 119. ; 


§ 408 

C.C.A.Il]. Where 1923 contract be- 
tween investors and manufacturers en- 
titled investors to share in proceeds 
realized from sale of automatic fric- 
tion paper feeders and in 1931 invest- 
ors and manufacturers entered into 
eontract providing that in case license 
was issued to another to manufacture 
friction feeders, certain portion of roy- 
alty received by manufacturer should 
be paid to investors, an investor was 
entitled to an accounting for royalties 
received by or due to manufacturer by 
reason of the license agreement with 
right to examine manufacturer’s rec- 
ords in support thereof.—Low vy. Da- 
vidson Mfg. Co., 113 F.2d 264, 

Il.App. Under contract for use of 
patented steam control system, plain- 
tiff’s obligation to install system that 
would effect guaranteed saving of at 
least 10 per cent. to defendant was 
a “condition precedent” to plaintiff’s 
right to recover contract price, and, 
in absence of any proof of plaintiff’s 
compliance with his guaranty, ultimate 
finding for defendant was proper, and 
judgment thereon must be affirmed.— 
Miller v. 110 South Dearborn: Street 
Corporation, 35 N.BH.2d 567, 311 Hl. 
App. 252. 

410 


§ 

C.C.A.Il]. A license to use a patent, 
obtained from a licensee who had no 
authority to relicense patent, was not 
valid as against owner of patent.—Karl 
Kiefer Mach. Co. y. U. S. Bottlers Ma- 
chinery Co., 114 F.2d 169. 

Del.Super. An ‘express license’ to 
use a patent may be conferred by writ- 
ten instrument or by parol.—Universal 
Oil Products Co. v. Vickers Petroleum 
Co. of Delaware, 19 A.2d 727. 

Minn. Where one of two owners of 
patents as tenants in common. gave 
corporation license to make and sell 
patented devices under such owner's 
share of patents after cotenant grant- 
ed such corporation exclusive license 
under his share, first license contract 
was not void as made without other 
owner’s written consent in violation 
of agreement between owners.—Miller 
v. O. BL bac Co., 297 N.W, 724. 

1i 

Del.Super. An “implied license” for 
use of patent may result from cireum- 
stances which operate as an “estoppel” 
on owner of patent to prevent him 
from denying rights claimed by appar- 
ent licensee, and any conduct by which 
owner induces apparent licensee to 
place himself in situation where he 
must suffer injury unless his right to 
use of the patent is conceded will be re- 
garded as implying such a right and as 
estopping the owner of the patent from 
asserting a prohibition.—Universal Oil 
Products Co. v. Vickers Petroleum Co. 


of Delaware, 19 A.2d 727. 
§ 415 
©.C.A.Del. Under contract whereby 


defendant agreed to use its best efforts 
to further manufacture and sale of 
articles covered by certain patents and 
to that end to maintain an efficient or-= 


® 


at 


‘ 


' ant, 


a] 


‘- 


wa 


times 


Steel |& Tubes, 114 F.2d 815. 
ee Ali 


es, damages could b 
defendant for failure to manufac- 


ture and sell articles made under pat- 


ents, as against contention that con- 
tract was one for royalties based on 
profits only.—Stentor Electric Mfg. Co. 
v. Klaxon Co., 115 F.2d 268, affirming 
30 F.Supp. 425. 
Where defendant, which, under the 
terms of a contract, was given the sole 
right to manufacture articles under cer- 
tain patents, carried on its business 
under patents throughout the term, ac- 
cepted such benefits as it thought de- 
sirable to reap, and never raised ques- 
tion of validity of patents, though at 
defendant questioned whether 
some of the articles it manufactured 
came within scope of patents, defend- 
, having accepted all the benefits 
which contract provided should accrue 
to it, could not excuse its failure to 
perform by alleging it did not receive 
what it bargained for.—Stentor Elec- 
tric Mfg. Co. v. Klaxon Co., 115 F.2d 
268, affirming 30 F.Supp. 425. 
C.C.A.IIl. Where, under modified pat- 
ent license agreement, patent owner 
was entitled to fixed percentage of 
difference between cost and sale price 
of patented product, price of silent 
chain transmission which was not cov- 
ered by patent, but which was attached 
to, made and sold as part of the pat- 
ented product, was to be considered in 


. determining seNing price of the patent- 


ed product.—Santa Cruz Oil Corpora- 


tion v. Allbright-Nell Co., 115 F.2d 604. 


_Where patent license agreement pro- 
vided that nothing contained therein 
should be construed as vesting in li- 
‘censee any title to any of patents and 
that all improvements and changes in 
designs in the machinery, whether pat- 
ented or not, should belong to licensor, 
the licensee was required to account to 
licensor for machines sold even after 
licensee notified licensor that machine 
had been redesigned and that subse- 
quent machines would not embody any 
of features of the patent rights.—Santa 
Cruz Oil Corporation y. Allbright-Nell 
Co., 115 F.2d 604. 

In aetion for breach of patent license 
agreement and for an accounting, li- 
censee was properly allowed credit for 
a loan made to licensor and expended 
by it in connection with the manufac- 
ture of one of its patented presses prior 
to time manufacture of presses had 
beer taken over by _ licensee.—Santa 
Cruz Oil Corporation v, Allbright-Nell 
Co., 115 ¥.2d 604. 

C.C.A.Il]. Where purpose of agree- 
ment was the sale of patentee’s busi- 
ness and granting of exclusive license 
to make and sell “joggers” known as 
models 112 and 1121 to be applied to 
licensee’s products “as from time to 
time manufactured” licensee was not 
restricted to products then manufac- 
tured but could make different sizes 
when demanded by the trade.—Jogger 
Mfg. Corporation vy. Roquemore, 118 
F.2d 867. 

C.C.A.N.Y. Where license agreement 
provided that license granted to plain- 
tiff should extend to pending patent ap- 
plication, plaintiff’s license became one 
under the patent as soon as it was is- 
sued.—L. L. Brown Vaper Co. v. Hy- 
droiloid, Inc., 118 F.2d 674, affirming 
32 IF.Supp. 857. 

C.C.A.Ohio. Where interference de- 
clared in Patent Office between plain- 
tiffs’ application for patent and claims 
of application owned by a third party, 
which had previously constructed al- 
leged infringing machine for defendant, 
was settled by agreement whereby 
plaintiff granted third party a license 
under any patents to issue on plain- 
tiffs’ application, confined to such of 
their claims as were involved in inter- 
ference and covered common _ subject 
matter, and plaintiffs attempted in Pat- 
ent Office to add certain claims as 
counts in interference, and such claims 
related to common subject matter, in 
subsequent suit against defendant for 
alleged infringement, plaintiffs could 
not claim that the claims were not in- 
eluded within license granted to third 
party.—F rederick B. Stevens, Ine, vy. 


~< 


re and sale of 
_ be recovered — 


it, by 
necessary implication, a license under 
any other patent of the licensor which 
woulu be infringed by operation under 
grant.—Frederick B. Stevens, Ine., v. 
Steel & Tubes, 114 F.2d 815. 


_D.C.Mich, The language of a patent 
licensing agreement must be consider- 
ed as a whole and must be interpreted 
within all the four corners.—Copeman 
Laboratories Co. v. General Motors 
Corporation, 36 F.Supp. 7565. 

Under patent licensing agreement of 
April 22, 1930, granting licensee ex- 
clusive license to manufacture, use, 
and sell inventions covered by men- 
tioned patents and applications, and 
any and all other improvements ac- 
quired or controlled by licensor dur- 
ing life of agreement, and providing 
that licensor would advise licensee of 
issuance of each such patent and that 
licensee should have a reasonable time 
to elect whether it should be included 
in license, requirement of advising li- 
censee and licensee’s ie ees to reject 
patents issued after April 22, 1930, ap- 
plied only to patents issued on any and 
all other improvements acquired by li- 
censor after that date—Copeman Labo- 
ratories Co. v. General. Motors Corpo- 
ration, 36 F.Supp. 755. j 

Under patent licensing agreement) of 
April 22, 1930, granting licensee ex- 
elusive license to manufacture, use, and 
sell inventions covered by mentioned 
patents and applications, and any and 
all other improvements acquired or 
controlled by licensor during life of 
agreement, and providing that licensor 
would advise licensee of issuance of 
each such patent ana that licensee 
should have a reasonable time to elect 
whether it should be included in li- 
cense, licensor had no duty to advise 
licensee about patents issued upon ap- 
plications listed in agreement, and li- 
censee had no right to reject those 
patents when issued.—Copeman Lab- 
oratories Co. yv. General Motors Cor- 
poration, 36 F.Supp. 755. 

Under patent licensing agreement of 
April 22, 1930, granting licensee ex- 
clusive license to manufacture, use, and 
sell inventions covered by mentioned 
patents and applications, and any and 
all other improvements acquired or 
controlled by licensor during life of 
agreement, and providing that licensor 
would advise licensee of issuance of 
each such patent and that licensee 
should have a reasonable time to elect 
whether it should be included in li- 
cense, and under evidence of construc- 
tion of agreement by the parties, appli- 
cation for patent dated April 20, 1927, 
and patent dated October 31, 1933, is- 
sued to licensor as assignee on applica- 
tion, and Canadian application and 
patent covering the same invention were 
within agreement without right of re- 
jection.—Copeman Laboratories Co, v. 
heals Motors Corporation, 36 F.Supp. 


Where parties to patent licensing 
agreement executed a supplemental 
agreement eliminating from _ original 


agreement all freezing containers, ice 
trays, grids, and devices except non- 
metallic containers, trays, grids, and 
devices, the parties did not intend un- 
der evidence to take out of original 
agreement grids, trays, and. devices 
made of metal under patent within 
original agreement and coated with 
nonmetallic permanent coating to pre- 
vent adhesion of ice or frozen sub- 
stance and to facilitate removal there- 
of, but those grids, trays, and devices 
were covered by original agreement as 
amended, and licensee was required to 
pay royalties to licensor on them.— 
Copeman Laboratories Co. v. General 
Motors Corporation, 36 F.Supp. 755. 
Where a party owns two patents 
derived from different sources with dif- 
ferent claims, but in the specifications 
of one patent some mention is made 
of the invention described in the claim 
of the other patent, a conveyance of 
the one patent does not cover any 
rights to use the claims of the other 
patent.—Copeman Laboratories Co. vy. 


General Motors Corporation, 36 


‘rights which the patentee possesses, | 
if such is the nature of their contract, — 
and there is no territorial limitation — 
within the United States either upon — 
rights of patentee or of his licensee ~ 


D.C.N.Y. Patent license agreem 
drawn by licensor was to be ec 
strued most strongly against licenso: 
—Lewis Invisible Stitch Mach. Co. 


into a license agree 
ment providing that a violation of th 
terms of the license by the licensee 
should entitle licensor to revoke licer 
and agreement did not reserve to licen 
sor right to proceed against licen 


for violation of the injunction, license 


agreement limited licensor, in event 
violation of its terms, to cancellatio 
license and precluded licensor fr 
proceeding under the injunction—Ley 
is Invisible Stitch Mach. Co. v. Popper 
33 F.Supp. 812, 3 1s 
D.C.N.Y. In construing 
royalty contract, court coul S 
fact that a secret formula and an 
plication which was to eventuate | 
a patent was what plaintiff was grant: 
ing and defendant thought it was — 
Products#=iCom, aye 
36 E.Supp. 68 
exclu 


ered by an application which wa 
eventuate into a patent that was to 
transferred to licensee, the wor 
“similar product,’ as used in prov 
sion that licensor would not engag 
manufacture or distribution of 
similar product, and words “prod 
of similar nature”, as used in pro 
sion that upon termination or expira 
tion of the contract the licensee agree 
not to engage in manufacture, sale o 
distribution of any product of sim 
nature, were used and understood at 
preventing that which would hav 


been an infringement of a patent meee is 


the use of the secret formula, an 
meant an article of the same or fr 
the patent standpoint equivalent 
gredients and not one of similar use. 
—Parev Products Co. v. I. Rokeach 
Sons, 36 F.Supp. 686. a 

D.C.N.Y. Writings expressly gran' 
ing a right to use attachment conferre 
by implication a right to use a pat 
ented method of cutting furs.—Fu 


Grooving & Shearing Co. v. Turano, 39 
: ane 
ae 4 


F.Supp. 877 
Ala. A patentee’s grantee or 
censee may have the same exclusive 


within terms of license.—Sherrill v. Ala-_ 
bama Appliance Co., 197 So. 1. - 

Del.Super. 3 
agreement there is no implied covenant 


in a grant of a patent license that the _ 


licensor shall protect the licensee 
against competition from infringers.— 
Universal Oil Products Co. v. Vickers 
Petroieum Co. 
727. 
Minn, 
be construed as a whole.—Miller vy. 
B. McClintock Co., 297 N.W. 724. 

Pa. Wuere coniract between licensees. 
of two patents and inventor provided 
that licensees should pay all develop- 
ment costs and a royalty to inventor, 
contract was transferred to a company 
organized by licensees, and contract 
was subsequently canceled and a new 
contract substituted which provided 
that inventor should receive percentage 
of net earnings derived by company 
from inventions “available for payment 
to its common stockholders,” company 
was not entitled, under substituted 
agreement, to be reimbursed for devel- 
opment expenses before inventor’s roy- 
alty became  payable.—Anderson _ Vv. 
Larner Mach. Co., 15 A.2d 283, 339 Pa. 
481, 


§ 428 
Ala. A patentee’s exclusive right is 
subject to his disposal either in whole 
or part to another who thereby becomes 
an “assignee’’ or “licensee”, as the con- 
tract may disclose, and the license may 
be to make, use or sel) the patented in- 


‘ 


A patent license contract an 


In absence of an express — 


of Delaware, 19 A.2d- 


j i>) ee Dane io. a A 
See 
$431 

-_-vention throughout the term of the 


patent, but not beyond.—Sherrill v. 
Alabama Appliance Co., 197 So. 1. 
ys, § 431 


_€.C.A.N.Y. ‘Where personal services 
called for by license agreement were 
for benefit of plaintiff as licensee, and 
plaintiff did not object to assignment 
of jicense agreement on that score, but 
accepted assignee as the licensor, any 
- elaim that license agreement was not 
assignable because of personal services 
required was ‘‘waived’’.—L. L. Brown 
- Paper Co. v. Hydroiloid, Inc., 118 F.2d 
674, affirming 32 F.Supp. 857. 

su ” 434 


{ In action to recover 

7 otion picture sound equipment li- 
_ censed to theater operator and to ob- 
tain damages for its detention, wheth- 
er operator was in default, or whether 
his failure to pay the weekly service 
eharge was excused by plaintiff's fail- 
- ure to perform, was for jury.—Hlectri- 
al Research Products~y. Gross, 120 
; F.2d 301. 
In action by licensor to recover pos- 
session of motion picture sound equip- 
| ment and damages for its detention 
where license agreement provided for 
_ “periodical” inspections and minor ad- 
. aves, without defining such term 


-and licensee produced evidence of cus- 

tom in United States to make weekly 
- inspections for first six months and 
- biweekly inspections thereafter, instruc- 

. tion that, if licensor had in use a uni- 
form contract and had a usual and 
customary method in making inspec- 
tions, licensor was required to render 
such service to licensee, was error in 
view of exclusion of licensor’s offered 
proof of parol agreement that inspec- 
ions should be made once a month.— 
_ Blectricai Research Products yv. Gross, 

120 F.2d 301." 

In action by licensor of motion pic- 
ture sound equipment for possession 
thereof and damages for wrongful de- 
ention because of alleged default of 
licensee in failing to pay for additional 
equipment, wherein licensee claimed 
_ that money paid under duress for sery- 
ice not .rendered was more than suffi- 
cient to pay for such equipment as 
was delivered, whether there was 
duress was for jury.—Electrical Re- 

searca Products v. Gross, 120 F.2d 301. 

In action by licensor to recover pos- 
_ session of motion picture sound equip- 
‘ment and damages for detention~ by 
reason of licensee’s alleged default, 

wherein licensee claimed that money 

collected under duress was more than 
sufficient to pay any balance owing, 
instruction that, if jury found licensor 
did not perform proper service and 
that it received under duress a sum 
of money in excess of any balance that 
might otherwise be due for spare and 
renewal parts, licensor had no right 
to forfeit the contracts because of the 
failure of licensee to pay for such 
parts, was not error, where licensor’s 
books of account showed that charges 
for service and those for equipment 
were carried in the same account, and 

there was proof tending to sustain li- 
censee’s contention.—Hlectrical Re- 
search Products v. Gross, 120 F.2d 301. 

In action by licensor to recover pos- 
session of motion picture sound equip- 
ment and damages for wrongful de- 
tention, wherein licensee counterclaimed 
for damages due to wrongful removal 
of equipment and sought to include 
therein lost profits that otherwise 
would have been made from operation 
of theaters, lost profits were a proper 
element of damages.—Electrical Re- 
search Products y. Gross, 120 F.2d 301. 

Ordinarily, the measure of damages 
recoverable for the loss of a license is 
the value of the license, but, where the 
licensee has an established business 
and can prove with reasonable cer- 
tainty that the loss of the license di- 
rectly resulted in a loss of profits rea- 
sonably expected to be earned in such 
business, then he is entitled to recover 
the lost profits—Hleetrical Research 
1 Products vy. Gross, 120 F.2d 301. 

In action by licensor for recovery of 
motion picture sound equipment in- 
stalled in Alaska and damages for its 
detention, wherein licensee counter- 


claimed for damages caused by wrong- 


ful removal of equipment where it ap- 
peared that licensor agreed to render 
periodical inspections and minor ad- 
justments and it was contended that 
such service had not been rendered, 
there was no error in exclusion of tes- 
timony as to expense of servicing the- 
aters in Alaska, since such evidence 
was ‘“irrelevant”.—Dlectrical Research 
Products v. Gross, 120 F.2d 301. 

C.C.A.Ohio. Where patent 
agreement expressly provided for can- 
cellation by licensor in event of breach 
by licensee, and licensee failed to make 
several payments of royalties due un- 
der agreement, and what it did pay 
was paid on basis of a claimed deduc- 
tion which was unauthorized by the 
agreement, licensor rightfully cancelled 
agreement on account of such breaches. 
—Bee Machine Co. vy. Freeman, 121 F.2d 
451, affirming 40 F.Supp. 299. 

Where patent license agreement ex- 
pressly provided for cancellation by li- 
eensor in event of breach by licensee 
upon first giving 30 days’ written no- 
tice of cause of breach complained of, 
and if not corrected within such time, 
a further written notice cancelling li- 
cense within an additional 30 days from 
second notice, licensee was not ex- 
cused from continuing to report and 
pay royalties under agreement follow- 
ing first notice of cancellation there- 
under.—Bee Machine Co. v. Freeman, 
121 F.2d 451, affirming 40 F.Supp. 299. 

Where terms of patent license agree- 
ment as to royalties to be paid to 
licensor were clear and distinct, fail- 
ure of licensee to make royalty pay- 
ments ealled for under agreement could 
not be excused on ground of a misun- 
derstanding between parties, so as to 
authorize denial of right of licensor to 
cancel agreement as provided therein.— 
Bee Machine Co. v. Freeman, 121 F.2d 
451, affirming 40 F.Supp. 299. 

Where patent license agreement did 
not authorize licensee, in paying roy- 
alties, to deduct for dies sold by him 
under agreement which were ultimately 
not paid for, failure of licensee to pay 
royalties on dies sold by him which 
were ultimately not paid for was a 
breach of the agreement, authorizing 
licensor to cancel the agreement as pro- 
vided for therein—Bee Machine Co, v. 
Freeman, 121 F.2d 451, affirming 40 
F.Supp. b 

D.C.N.Y. Where contract grants ex- 
clusive license to manufacture and sell, 
if licensee does not manufacture a 
reasonable quantity and the failure 
to manufacture a reasonable quantity 
is shown to be willful and deliberate, 
the licensor is not without remedy, 
but may bring an action to rescind 
the contract.—Parev Products Co. vV. 
I. Rokeach & Sons, 36 F.Supp. 686. 

Cal.App. Where patentee revoked li- 
cense granted to owner of smelter, 
without legal cause or ground, licensee 
was authorized to treat contractual 
obligations of the parties as terminated 
and to fail to erect additional smelter 
using the patented device as provided 
by the license contract.—Kekich v. 
Blum, 111 P.2d 411. 

In action on note and mortgage ex- 
ecuted by owner of smelter in connec- 
tion with contract between owner and 
patentee granting to owner exclusive 
use of patented device, wherein cross- 
complaint was filed for cancellation 
of note and mortgage on ground. of 
fraud and failure of patentee.to per- 
form his part of contract, evidence 
sustained finding that fraudulent rep- 
resentations were made by patentee 
which induced execution of the con- 
tract and that patented device installed 
in smelter was worthless.—Kekich vy. 
Blum, 111 P.2d 411. 

In action on note and mortgage ex- 
ecuted by owner of smelter to secure 
obligation of owner under contract 
with patentée granting to owner ex- 
clusive use of patented process, to erect 
additional smelter using the process, 
record established that owner did not 
exert any control over patented process 
after receiving notice of rescission of 
license by patentee so that owner could 
rely on patentee’s breach of contract 


as excuse for failure o 


license _ 


additional smelter.—Kekie 
tt Pa" 401; 

Minn, C 
not revocable by licensee without pat- 
entee’s consent or fault.—Miller v. O. 
B. McClintock Co., 297 N.W. 724. 


“The rule that party entering into 


obligation to pay will not be permitted 
to set up his own voluntary default 
to defeat such obligation, unless such 
intention clearly and unequivocally 
appears, is rigorously applied in patent 
licensing contract cases.—Miller v. O. 
B. McClintock Co., 297.N.W. 724... 

A breach of covenant to pay royalties 
at time stipulated in patent license 
contract is not ground for cancellation 
of license—Miller vy. O. B. McClintock 
Co., 297 N.W. 724. an 

A patent license contract, providing 
that it should remain in effect for full 
life of patents, unless sooner terminat- 
ed by mutual consent or nonperform- 
ance by either party, that licensor 
could terminate contract by giving li- 
censee 60 days’ notice of cancellation 
thereof by registered letter, if licensee 
failed to pay stipulated monthly roy- 
alties for three successive months, and 
that contract might be terminated by 
same action if money was due licensor 
for royalties on first day of any year 
during life of license, unless royalty 
was paid within three months, gave 
neither party right to terminate con- 
tract at will.—Miller v. O. B. McClin- 
tock Co., 297 N.W. 724. 

Failure of consideration, justifying 
patent licensee in refusing to pay stip- 
ulated royalty, simply means that he 
should not be compelled to pay where 
he did not receive that for which pay- 
ment was promised, but, where prom- 
isor received that for which he bar- 
gained, there is no failure of considera- 
tion.—Miller v. O. B. McClintock Co., 
297 N.W. 724. 

A patent licensee, manufacturing and 
selling patented articles under exclu- 
sive license, has received consideration 
for which he bargained and henee is 
not entitled to rescind or cancel license 
contract for failure of consideration.— 
Miller y. O. B. McClintock Co., 297 N. 
W. 724, 

4 contract granting natent license to 
corporation, Which abandoned — con- 
tract over five years before execution 
of second contract, giving another cor- 
poration exclusive license to make and 
sell patented devices, and was suspend- 
ed by state in,which incorporated for 
nonpayment of taxes, did not operate 
to evict or interfere with enjoyment of 
license rights by second licensee, so 
that there was no failure of considera- 
tion justifying such licensee’s refusal 
to pay stipulated royalties, and neither 
first licensee, nor those interested in 
it, had any enforceable rights under 
its license.—Miller v. O. B. McClintock 
Co., 297 NW. 724. , 

, § 447 : 

C.C.A.Ohio. Where patent license 
agreement provided no warrant what- 
ever according to its terms for li- 
censee to pay on mask type dies only 
a royalty on mask plates alone, where 
dies were sold ag a unit with mask 
plates attached, licensee could not 
maintain its agreement with licensor 
and refuse to pay according to its 
terms, regardless of fact that licensee 
would not have had to pay royalty on 
a complete die if it sold a mask type 
die as an infringer.—Bee Machine Co, y. 
Freeman, 121 F.2d 451, affirming 40 
F.Sunp. 299. 

Minn. A contract granting license 
to make and sell patented devices for 
life of patents in consideration of 
monthly payments of royalties of 5 per 
cent. of gross price of each device sold 
and additional royalty of difference be- 
tween amount of such royalties and 
stated sum annually, if they did not 
amount to as much as such sum, bound 
licensee to pay stipulated royalties dur- 
ing life of patents as against conten- 
tion, so that minimum royalty provi- 
sion did not merely give licensee option 
to pay such royalty in order to keep 
license in. force.—Miller v. O, B. Me- 
Clintock Co., 297 N.W. 724. ET Ty 

The purpose of provision in patent 


» 


A patent license contract is 


fy 


“minimum royalty is to pro 


“118 F.2a 674, 


eds Da " ~< “4 
icensing agreement for payment of 
1 : ect licensor 
by imposing minimum liability on li- 
censee for license granted, whether 
provision is that royalty shall equal 
at least certain amount or that it shall 
be paid on not less than certain num- 
ber of articles, regardless of whether 
licensee operated under license.—Mill- 
cea O. B. MeClintoeck Co., 297 N.W. 

4 


§ 451 

©.C.A.N.Y. The obligations of a li- 
censee under a patent to pay royalties 
due, and to become due, and to per- 
form all of its promises were not al- 
tered by assignment of patent under 
settlement providing that license 
agreement should be owned by parties 
other than assignee of patent.—L. L. 
Brown Paper Co. y. Hydroiloid, Ine., 
me affirming 32 F.Supp. 

Del.Super. Plaintiff which allegedly 
failed to proceed against patent in- 
fringers for infringement did not there- 
by “impliedly license’? infringers who 
were competitors of defendant which 
had a license contract, to use the pat- 
ent without obligation for payment of 
royalty, so as to relieve defendant from 
liability to pay royalties under ‘‘most 
favored license’? provision of defend- 
ant’s contract.—Universal Oil Products 
Co. y. Vickers Petroleum Co. of Dela- 
ware, 19 A.2d 727. 

The alleged fact that after execution 
of patent license contract with defend- 
ant, plaintiff entered into patent license 
agreements with infringers who were 
defendant’s competitors without requir 
ing infringers to pay for use already 
made of patent by them did not re- 
lieve defendant from its duty to pay 
royalties under ‘“‘most favored license” 
provision of its contract, on ground 
that in licensing infringers without re- 
quiring payment for their prior use, 
an “implied ligense’’ for that use was 
granted.—Universal Oil Products Co. v. 
Vickers Petroleum Co. of Delaware, 19 
A.2d 727. 

Minn. The terms of patent license 
contract control as to period during 
which stipulated royalty payments 
shall be made, and, where term fixed 
by contract is life of patents, royalty 
payments must be made during such 
term.—Miller y. O. B. McClintock Co., 
297 N.W. 724. 

An exclusive patent licensee, agree- 
ing to pay stipulated minimum royalty 
at all events and to operate under li- 
cense, cannot escape liability for such 
royalty by failing to operate under 
license.—Miller y. O. B. McClintock Co., 
297 N.W. 724. 

N.Y.Sup. Where patent license 
agreement provided that plaintiff would 
receive a minimum royalty of $50 per 
month to become due on November 10, 
1940, and continuing until agreement 
terminated at expiration of patent, and 
that defendant could at any time ter- 
minate agreement and cease paying 
the royalty by giving notice to plain- 
tiff, and defendant sent such notice 
on January 27, 1941, defendant, hav- 
ing enjoyed exclusive use of patent for 
better part of the month, was obligated 
to make the $50 payment due on Feb- 
ruary 10, 1941, which payment was 
for use of patent during the preceding 
month.—Diller v. Food Devices, 29 N. 
¥.S.2d 209. 

§ 452 


D.C.Tenn. In order for infringement 
of a claim to occur, alleged infringing 
structure must satisfy claim, element 
for element, and limitation for limita- 
tion, and in construing terms of a claim 
due consideration should be given the 
prior art and the history of prosecu- 
tion before Patent Office to ascertain 
scope of invention.—Lambert v. Demp- 
ster Bros., 34 F.Supp. 610. 


D.C.Tenn. In order for infringement 
of a claim to occur, the device under 
consideration must satisfy the claim, 
element for element, and limitation for 
limitation.—Lambert v. Williams Lime 
Mfg. Co., 84 F.Supp. 617. ; 

N.Y.Sup. If articles manufactured by 
patent licensee came within coverage of 
patent, licensee was liable to licensor 
for royalties even if licensee never sold 
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the articles or sold the articles for pur- 
poses other than the utilization by pur- 
chaser of the patented qualities which 
the articles possessed.—Chemical Foun- 
sede Bethlehem Steel Co,, 22 N.Y. 


_ Under patent license agreement cover- 
ing Strauss patent, No. 1,316,817, re- 
lating to a rust-resistant steel alloy, 
and Strauss patent, No. 1,339,378, re- 
lating to a strong acid resistant steel 
alloy, where term of first patent had 
expired but articles thereafter manu- 
factured and sold by licensee were ad- 
vertised as having great strength and 
great acid resistance and licensee ob- 
served minimum prices fixed by licensor 
and included royalties in sale prices, li- 
censee was liable for royalties on such 
articles on ground that licensee ‘“ac- 
quiesced”’ in application of second pat- 
ent to them and was “estopped” by its 
conduct from denying that the articles 
were covered by second patent.—Chem- 
ical Foundation y. Bethlehem Steel Co., 
22 N.Y.S.2d 479. 
§ 470 

Ala. The usual form of relief by 
licensee against licensor from interfer- 
ing with exclusive rights granted by 
license to use patent, in absence of ade- 
quate remedy at law, is by injunction. 
—Sherrill vy. Alabama Appliance Co., 
197 So. 1. 


§ 471 

Pa. Where contract between compa- 
ny ‘holding license for patents and in- 
ventor provided that inventor should re- 
ceive percentage of net earnings derived 
by company from inventions ‘‘available 
for payment to its common stockhold- 
ers,” and company sent inventor re- 
ports showing that total expenses in de- 
veloping inventions had exceeded 
amount realized thereon and informed 
inventor that he was not entitled to a 
percentage until company had made a 
profit, inventor was entitled to an ac- 
counting.—Anderson v. Larner Mach, 
Co., 15 A.2d 2838, 339 Pa. 481. 


§ 474 

Wis. A complaint alleging that 
plaintiff patented a safety barrier or 
gate for use at railroad crossings, that 
plaintiff and defendants entered into 
contract by which each defendant re- 
ceived one-third interest in exclusive 
license to manufacture under patent 
and defendants agreed to pay plain- 
tiff $25 per week from date of organi- 
zation of corporation, that corporation 
was organized, and that defendants 
paid plaintiff $505 under contract and 
owed plaintiff $1,545 under contract, 
and praying judgment for $1,545, stat- 
ed cause of action.—Banschbach vy. 
Meuer, 297 N.W. 402, 2387 Wis. 454. 


475 

C.C.A.I1]. In action for breach of 
patent license agreement and for an ac- 
counting where licensee failed to file 
counterclaim, licensee’s claim for cred- 
it was properly disallowed as a claim 
for set-off. Equity Rule 30, 28 U.S.C. 
A. following section 723.—Santa Cruz 
Oil Corporation vy, Allbright-Nell Co., 


115 W.2d 604. 
D.C.Mich. In action to recover roy- 
alties under patent licensing agree- 


ment, defendant could not urge as a 
defense plaintiff’s failure to prosecute 
infringement actions im accordance 
with agreement where that defense 
was not set up in answer, there was 
no proof that plaintiff had knowledge 
of any alleged infringement of a par- 
ticular patent and that defendant ever 
requested plaintiff to file any action 
for alleged infringement, and defend- 
ant was contending that that patent 
was not embodied in agreement and 
was itself using patent without paying 
a Troyalty.—Copeman Laboratories Co. 
v. General Motors Corporation, 36 F. 
Supp. 756. 
477 


§ 

Minn. In action for royalty due un- 
der patent license contract, evidence 
of all circumstances prior to and con- 
temporaneous with execution of con- 
tract was admissible, but parties’ oral 
statements as to what they intended 
language of contract to mean were in- 
admissible—Miller vy, O. B. McClintock 
Co., 297 N.W. 724. 


i 


§ 479 
C.C.A.Del. In action for breach of 
contract transferring business and giv- 
ing defendant the sole right to manu- 
facture articles under certain patents, 
evidence was sufficient to justify ver- 
dict for plaintiff for $100,000.—Stentor 
Hlectric Mfg. Co. v, Klaxon Co., 115 F. 
2d 268, affirming 30 F.Supp. 425. 
C.C.A.Tl. In action for breach of 
patent license contract and accounting, 
evidence sustained master’s finding that 
original contract as to fixing of selling — 
price had been modified by mutual 
agreement, and such finding could not 
be disturbed. Rules of Civil Procedure . Wy 
for District Courts rule 53(e) (2), 28 ~ Te 
U.S.C.A. following section 723¢c.—Santa — 
Cruz Oil Corporation y. Allbright-Nell 
Co., 115 W.2d 604. oe 
In action for damages for breach of 
patent license agreement and for an ac- x 
counting, evidence sustained master’s 4 
findittg regarding price for which the 
patented product was sold. Rules of 
Civil Procedure for District Courts, rule 
53(e) (2), 28 U.S.C.A. following section 
723c._Santa Cruz Oil Corporation v. 
Allbright-Nell Co., 115 F.2d 604. oe 
D.C.Mich. ‘In action to recover roy- 
alties under patent licensing agree- 
ment, evidence showed that patent pur- — 
chased-by licensor when requested by 
licensee to do so and assigned by li- 
censor to licensee which reimbursed : 


‘ 


was never considered as having any 
connection with agreement, but was 
always considered as separate and dis- 
associated therefrom, and hence a de- 
fense asserting that because of the as- 
signment and disclosures contained in 
specifications of that patent, licensee 
was not required to pay royalties for 
using inventions under another patent — 
was without merit—Copeman lLabora- 

tories Co. v. General Motors Corpora- 
tion, 86 F.Supp. 755. =n 


licensor for amount paid for patent — “i 
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§ 480 ‘ 

C.C.A.Del. In action for breach of — 
contract transferring business and giv-. 
ing defendant the sole right to manu- y 
facture articles under certain patents, ~— 
whether defendant was in default in ~ 
failing to use its best efforts in the . 
manufacture and sale of the articles $ 
was for jury under evidence.—Stentor 
Hlectrie Mfg. Co. v, Klaxon Co., 115 F, 
2d 268, affirming 30 F.Supp. 425. 

D.C.Mich. In an action on a patent 
licensing agreement where the ques- ~~ 
tion of infringement alone is involved, 
the court may not pass on the valid- 
ity of the claims of a patent.—Cope- 
man Laboratories Co. v. General Mo- — 
tors Corporation, 36 F.Supp. 755. 


. § 482 

©.C.A.Del. In action for breach of 
contract transferring business and giy- 
ing defendant the sole right to manu- 
facture articles under certain patents, 
plaintiff was entitled to compensation 
even though there was some uncertain- 
ty with respect to the amount.—Stentor 
Electric Mfg. Co. vy. Klaxon Co., 115 
F.2d 268, affirming 30 F.Supp. 425. 

In action for breach of contract 
transferring business and giving de- 
fendant the sole right to manufacture 
articles under certain patents, the jury 
could properly compute damages by 
reference to the profits previously made 
by a going business.—Stentor BHlectric 
Mfg. Co. v. Klaxon Co., 115 F.2d 268, 
affirming 80 F.Supp. 425. 

Ala. In a court of law for breach of 
eontract to sell exclusive output of pat- 
ented article to distributor, there is 
no way to measure amount of damages 
gubject to recovery, and there is no 
way to ascertain number of articles 
which distributor could sell were he 
denied exclusive right of selling arti- 
eles.—Sherrill v. Alabama Appliance 
(OLyypal iisKoy ale 
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D.C.Md. ‘‘Damages” within 
providing that no ‘‘damages’”’ for in- 
fringement shall be recovered unless 
the patented goods were sufficiently 
stamped with patent notice, or alleged 
infringer was duly notified of infringe- 
ment and continued to make use, or 
vend articles after such notice, includes 
profits, 35 U.S.C.A. §§ 49) 67) =70r 


a2 


statute 
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_ Kilgore Mfg. Co. v. Triumph Explo- 
- Bives, 37. F.Supp. 766. 
-  D.C,N.Y. Where plaintiff, who owned 
a patent but never manufatured pat- 
- ented device, gave defendant no notice 
of claimed infringement, and prior to 
commencement of infringement action 
against a third party, which defendant 
defended, plaintiff sued a corporation 
for alleged infringement, and _ such 
- action was settled by a settlement pro- 
_ yiding that corporation could complete 
and sell a certain number of machines 
using infringing device, plaintiff was 
~~ bound to see that machines manu- 
Brett factured and sold by corporation were 
- marked with patent and number there- 
of, and, unless such was done, plain- 
tiff could not recover damages from 
defendant for infringement prior to 
= date of commencement of action against 
third party. 35 U.S.C.A. § 49.—Gordon 
vy. Hasy Washing Mach. Corporation, 
39 F.Supp. 202. 


en 489 
_  ©.0.A.Tll, The process of making a 
structure which is covered by. claims 
of plaintiff’s patentable idea is not ma- 
terial to question of whether an- 
_ other structure anticipates or infringes 
_ plaintiff's patent, where patent is not 
a process patent.—Barry v. Studebaker 
- Corporation, 113 F.2d 400. 
©.C.A.Tll. There is no basis for as- 
_ serting ‘‘infringement’’ because of sim- 
_ ilarity of functions, but there must be 
-gimilarity of elements, which perform 
the desired functions before infringe- 
ment is shown.—Jogger Mfg. Corpora- 
_ tion v. Roquemore, 118 F.2d 867. 
 _ D.C.Cal. The question of patent ‘in- 
_ fringement” is not whether an accused 
device infringes another device, but 
i whether an accused device infringes 
the claims of the letters patent which 
_ the patentee’s device seeks to embody, 
and hence in suit to enjoin patent in- 
fringement whether device manufac- 
tured by plaintiffs was the device cov- 
ered by patent held by them was im- 
i - material—Kammerer Corporation vy. 
| *McCullough, 39 F.Supp. 213. 
_ .  p.C.Del. ‘Process or machine did not 
- infringe if the process or machine was 
_ substantially identical with the prior 
art.—Floridin Co. v. Attapulgus Clay 
Co., 35 F.Supp. 810. 
 p.C.Fla. A structure designed mere- 
ly for the purpose of avoiding the 
spirit of an invention, but containing 
all of the elements of the claims or 
_ their equivalents, is an “infringement” 
ie the patent.—Livesay v. Drolet, 88 
Supp. 885. 
_pD.C.Mass. The claim of a patent is 
the measure of relief for infringement 
and while the specification may be re- 
ferred to in order to limit the claim, 
it can never be made available to ex- 
pand it.—Hanovia Chemical & Mfg. Co. 
v. David Buttrick Co., 39 F.Supp. 646. 
D.C.N.Y. That subject matter of a 
patent may be more imperfect in func- 
tion than. subject matter of earlier pat- 
- ent on a Similar device does not prevent 
infringement.—Brown Instrument Co. y. 
General Electric Co., 85 F.Supp. 29, 
new trial denied General Electric Co. 
v. Minneapolis-Honeywell Regulator 
Co., 35 F.Supp. 35 
D.C.N.Y. In determining whether 
defendant’s patent infringes plaintiff’s, 
comparison must be of defendant’s de- 
vice with patent in suit and not with 
oe plaintiff’s commercial device. 35 U.S. 
ee C.A. §§ 31, 69.—Tampax, Inc., v. Per- 
a at Products Corporation, 38 F.Supp. 


ey, 


} In determining validity and infringe- 
Ws ment of patent, court is not concerned 
4 with what patentee might have done 
but is concerned with what he did or 
did not do. 35 US.CA. §§ 31, 69.— 
Tampax, Ine., v. Personal Products 
Corporation, 38 F.Supp. 663. 


ae D.C.Ohio. It is the rule that slight 
an changes by infringers which retain the 
ed substance of an invention ought not to 
a be allowed to escape injunctive process, 


but the inventor can claim no greater 
scope than the limitations earlier fas- 


pss tened upon his invention.—U. S, Rubber 
- Co. v. General Tire & Rubber Co., 40 
eS F.Supp. 247. 

i Ct.Cl. Where a patentee’s ideas are 


found in the construction and arrange- 


and patent practice, the words and ex- 
pressions ‘infringement,’ “infringe- 
ment suits,” ‘interference’ and “inter- 
ference proceedings’ are words and 
expressions of art and have a definite, 
technical and well-understood meaning, 
the words “infringement” and ‘‘inter- 
ference’ not being synonymous and an 
“interference proceeding” not being an 
“infringement suit’.—Nau v. Vulcan 
Rail & Construction Co., 36 N.H.2d 
106, 286 N.Y. 188, modifying 24 N.Y.S. 
2d 989, 260 App.Div. 997, appeal de- 


wee 25 N.Y.S.2d 794, 261 App.Div. 
. § 492 
D.C.Md. Notice, or even. absolute 


knowledge of patent, is insufficient no- 
tice of infringement as basis for recov- 
ery of damages, and in absence of suffi- 
cient patent stamping damages cannot 
be recovered unless alleged infringer 
was expressly notified by licensees of 
patent that particular articles infring- 
er was making or proposing to make 
infringed or would infringe the patent. 
35 U.S.C.A. § 49.—Kilgore Mfg. Co. v. 
Triumph Explosives, 37 F.Supp. 766. 

D.C.Va. Where an alleged infringing 
device is brought into existence with 
knowledge of usefulness and success of 
patented device in an ‘endeavor to make 
a device operating upon the same prin- 
ciples and meeting the same popular 
GCemand within the trade and has not 
been made as a result of independent 
discovery and without knowledge of 

rior existence of a similar device, close 
inquiry will be made to determine 
whether there is an infringement.—Au- 
tomatic Draft & Stove Co. v. Auto Stove 
Works, 34 F.Supp. 472. 

The fact that alleged infringing de- 
vice is brought into existence with 
knowledge of patented article and to 
meet the same demand puts one on in- 
quiry regarding whether the infringing 
device is not a mere imitation of the 
patented device—Automatiec Draft & 
Stove Co. v. Auto Stove Works, 34 FB. 
Supp. 472. 

495 


§ ; 

C.C.A.Ohio. A provision in contract 
under which plaintiffs sold a machine, 
on which plaintiffs owned patent, to 
defendant specifying the productive ca- 
pacity of machine was a “guaranty of 
capacity” which was to be construed as 
imposing a liability upon plaintiffs and 
not a limitation upon defendant, and 
hence defendant did not become liable 
to plaintiffs for patent infringement by 
reconstructing machine to increase its 
capacity.—Frederick B, Stevens, Ince., 
v. Steel & Tubes, 114 F.2d 815. 

Where plaintiffs sold to defendant a 
machine on which plaintiffs owned a 
patent, a subsequent settlement agree- 
ment whereby plaintiffs and defendant 
released each other from obligations of 
contract of sale did not impose an 
obstruction to defendant’s use of ma- 
chine so that defendant became liable 
for patent infringement by reconstruct- 
ing machine to increase its capacity, 
especially where settlement agreement 
gave defendant express license to use 
machine free of any patent claims by 


plaintiffs—Frederick B. Stevens, Inc., 
v. Steel & Tubes, 114 F.2d 815. 
D.C.Mo. Patents which protected 


plaintiff in the manufacture and sale 
of its spark plugs did not prevent de- 
fendant from acquiring used, discarced, 
and abandoned spark plugs and repair- 
ing them so as to give them another 
period of useful life—Champion Spark 
Plug Co. v. Reich, 34 F.Supp. 414. 

Defendant would have no right to ac- 
quire used, discarded, and abandoned 
spark plugs and repair them so as to 
give them another period of useful life 
if in doing so the public was deceived 
and the repaired spark lugs were 
palmed off on it either as'the original 
or of the same qualities as the original 
patented spark plugs as. manufactured 
by plaintiff.—Champion Spark Plug Co. 
v. Reich, 34 F.Supp. 414. 


th 
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fendant had n 
used, discarded and abanc d s 
plugs in such manner that his pr« ; 
would be brought-in conflict with plain- 


monopoly.—Champion 
Teak Plug Co. v. Reich, 34 F.Supp. 


D.C.Tex. Where new material was 
welded to old teeth of drill and in- 
terior of cone shell was built up by 
addition of welded-on metal after 
which drill was so treated and an- 
nealed that finished product could not 
be distinguished from original patented 
drill, the rebuilding was not a mere 
“Sharpening” of cutter or a “repairing” 
of the drill, but was a “reconstruction” 
which infringed patents on _ original 
drill— Hughes Tool Co. v. United Mach. 
Co., 35 F.Supp. 879. ‘ 

A patented device may be repaired 
without infringement if what is done 
is “repairing” in the sense of that 
word as applied to patented articles, 
but individuals who were not engaged 
in repairing but in rebuilding patented 
devices could not avoid charge of in- 
fringement on ground that work on 
the devices was performed at request 
of alleged owners.—Hughes,,Tool Co. 
vy. United Mach. Co., 35 F.Supp. 879. 

Where. manufacturer’s catalog. and 
delivery tickets recited that deep well 
drills were not sold but were _ leased, 
that worn-out drills, were to be sur- 
rendered to manufacturer upon request, 
and that by accepting delivery, users 
agreed not to surrender any of drills 
to other than a duly authorized rep- 
resentative of. manufacturer, and each 
drill was stamped as property of man- 
ufacturer, competitors of manufacturer 
could not acquire from users the right 
to either repair or reconstruct old 
drills, since users had no such right 
to exercise or to transfer.—Hughes Tool 
Co. v. United Mach. Co., 35 F.Supp. 879. 

D.C.Tex. The repair of patented ma- 
chine, which is partial worn or in- 
jured, is ‘‘restoration”’ thereof, not ‘‘re- 
construction” constituting infringement 
of patent.—Hughes Tool Co. vy. Owen, 
39 E.Supp. 656. 

In determining line of demarcation 
between legitimate repairs, which pur- 
chaser of patented machine may right- 
fully make thereon, and reconstruction 
or reproduction constituting infringe- 
ment of patent, each case must be de- 
cided on its own facts, considering - 
scope and purpose of invention and 
parties’ fair and reasonable intention. 
Ze uanes Tool Co. v. Owen, 39 F.Supp. 

A blacksmith or welder, sharpening 
teeth of partially worn oil well drill- 
ing bits, covered by Scott and Wellen- 
sick patent No. 1,647,763, and Fletcher 
patent No, 1,856,627, for patent own- 
er’s lessees, did not “rebuild” bits, but 
“repaired”? them, and hence wag not 
guilty of patent infringement.—Hughes 
Tool Co. v. Owen, As I'.Supp. 656. 
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D.C.Cal. An inventor may limit his 
invention to one method of construc- 
tion or to one specific use and there- 
by throw everything else into public 
domain, but where there is no dedica- 
tion to public use, and a patent teaches 
explicitly several ways of operation, 
the inventor does not lose the right 
to any of them by merely constructing 
a device which operates in one of' the 
methods only.—Kammerer Corporation 
v. McCullough, 89 F.Supp. 213. 

Where a patent teaches several ways 
of operation, but inventor constructs a 
device which operates in one of the 
methods only, the other methods do not 
go into the public domain by nonuse 
so as to permit appropriation by oth- 
ers without beng guilty of patent in- 
fringement.—Kammerer Corporation vy. 
McCullough, 89 F.Supp. 213. 

§ 4938 

C.C.A.I1]. Patented. device was not 
infringed by accused structures which 
did not perform the same functions, 
and which employed different means 
and achieved different results.—Clapp 
v. Stewart Warner Corporation, 116 
H.2d 68, certiorari denied Clapp vy. 
yA aN ati Corporation, 61 S.Ct. 
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tion.—Carl Braun, Ine, v. Kendall- 
Lamar Corporation, 116 F.2d 663. 
D.C.Fla. Where two devices do the 
same work in substantially the same 
way and accomplish substantially the 
same result, they are the same on the 
question of patent infringement, even 
though they differ in name, form, or 
Ee pecan hey oh v. Drolet, 88 F.Supp. 
D.C.Ohio. There igs a_ substantial 
identity constituting “infringement” 
where a device is a copy of the thing 
described by the patentee either with- 


out variation or with such variations as 


are consistent with its being in sub- 
stance the same thing.—Weisbaum vy. 
Gerlach, 33 F.Supp. 783. 

D.C.Ohio. Where accused device does 
the same work in substantially the 
same way and accomplished essentially 
the same result as device covered by 
patent, there is ‘“infringement.’’— 
Gwynn v. Ranco, Inc., 36 F.Supp. 584. 

Ct.Cl. Alleged infringing seaplanes 
equipped with pontoons or hulls hav- 
ing hydroplaning surfaces are ‘‘hydro- 
though provided with 
Wings within inventions specified in 
claims of patents for a hydroplane boat 
and for construction of boats and 
ships, and as such they are subject to 
all the laws pertaining to boats, and 
when in the air the pontoons or hulls 
are still “boats” though not function- 
ing as such.—Fauber v. U. S., 37 F. 
Supp. 415. 

Where defendant retained patentee’s 


principle in its hull designs for sea- 


planes, ‘infringement’ was _ present 
even though defendant may have made 
modifications with respect to specific 
form of the hull.—Fauber v. U. S., 37 
F.Supp. 415, 


§ 500 

D.C.Mich. A patentee is not entitled 
to claim all structures which exercise 
the desired function, but only those 
which he himself invented, and a de- 
vice which produces the same result 
but in a manner substantially dif- 
ferent from that described in the pat- 
ent is not an “infringement’.—Good- 


pee vy. Ford Motor Co., 36 F.Supp. 
aay § 501 
Ct.Cl. Though it might be that in 


taxiing to take-off, efficient operation 
of a hydroplane required that defend- 
ant’s allegedly infringing hulls rock 
forward to the “on the step’’ position, 
that was merely a matter of mode of 
operation and was not important on 
the question of infringement where 
the claims in controversy were not 
specifically limited to details of opera- 
tion, since a machine that infringes 
part of the time is an ‘infringement’ 
though it may at other times be so 
operated as not to infringe.—Fauber v. 
U. S., 37 F.Supp. 415, 


§ 5 

C.C.A.Ind. “Infringement” is not 
avoided by combining two elements of 
a claim in one part.—Apex Electrical 
Mfg. Co. v. Maytag Co., 122 F.2d 182. 

C.C.A.Ind. The transposition or re- 
arrangement of parts as set forth in 
patent is an embodiment of patented 
invention and does not avoid “infringe- 
ment” unless form, location, or se- 
quence is essential to result or to nov- 
elty of claims.—Apex Electrical Mfg. 
Co. v. Maytag Co., 122 F.2d 182. 

D.C.Cal. An “infringement” is not 
avoided by an immaterial change in 
eric jong v. Dick, 38 F.Supp. 


D.C.Mass. Infringement cannot be 
escaped by the mere reversal of the 
parts which serve to accomplish the 
same _ results.—National Development 
Co. v. Lawson-Porter Shoe Machinery 
Corporation, 37 F.Supp. 555. 

D.C.Ohio. One may not escape in- 
fringement by the mere joinder of two 
elements into one integral part.—Weis- 
baum v. Weller; 33 F.Supp. 771; Weis- 
baum y. Gerlach, 33 F.Supp. 783. 


4 


Nea 
fact ‘Infrin: 


by mere changes in form or in the 


posi- 


tioning of parts where the method of 


operation and results are the same and 
the parts perform the same function in 
relation to each other.—Automatie Draft 
& Stove Co. y. Auto Stove Works, 34 
F.Supp. 472. 

§ 504 


D.C.Fla. One who appropriates the 
substance of a patented invention with- 
out the consent of the patentee does 
not escape infringement by improving 
upon or subtracting from the invention 
so long as the essential elements are 
Fer Swen hited v. Drolet, 38 F.Supp. 


§ 506 

C.C.A.Ill. The making of a carton 
for holding and carrying eggs by us- 
ing two pieces of paper and gluing 
them together, rather than by using 
one piece of paper as in patented egg 
carton, did not avoid infringement, 
where alleged infringing carton was 
an integral structure and operated 
identically with patented carton.— 
Sutherland Paper Co. v. Auburn Carton 
Corporation, 118 F.2d 862. 

C.C.A.I11. Longitudinal plates sup- 
ported by the brackets, each having 
turned down apertured ends as an ele- 


ment in claim for jogger patent was. 


not met by accused structure which had 
but one turned down apertured end.— 
Jogger Mfg. Corporation yv. Roque- 
more, 118 F.2d 867. , 

C.C.A.11], Infringement could not be 
avoided by separating one unit into 
two parts which pertormed the same 
function in identically the same man- 
ner.—Ace Patents Corporation v. Ex- 
hibit Supply Co., 119 F.2d 349. 

D.C.Cal. An addition which results 
in no substantial change of character 
merely for the purpose of avoiding 
patent does not avoid “infringement”. 
—Long v. Dick, 38 F.Supp. 214. 

D.C.Or. Although the main object 
of patent covering a logging trailer, 
the elimination of the ‘‘major portion 
of the pivot shaft’, proved imprac- 
ticable, where the claims were not 
based upon the absence of such shaft 
and a novel idea and combination 
were exemplified in the claims, the 
distribution of weight on the outside 
of spring mountings, the addition of a 
pivot shaft to trailer would not avoid 
infringement of the patent, where the 
distinctive features thereof were 
pirated.—Myers v. Beall Pipe & Tank 
Corporation, 36 F.Supp. 752. 

Ct.Cl. The addition by defendant to 
the hydroplane boat covered by pat- 
ent in suit of an aeroplane superstruc- 
ture did not affect the ultimate ques- 
tion of infringement, since the mere 
fact that there is an addition or an 
omission does not enable one to take 
the substance of a patent, and the 
question is not whether the addition 
or the omission is material, but wheth- 
er what has been taken is the sub- 
stance of the invention.—Fauber v, U. 
S., 37 F.Supp. Nene 


C.C.A.Mo. Changing the relative po- 
sition of parts in a device does not 
avoid infringement where the trans- 
ferred parts perform the same respec- 
tive functions after change as_ before, 
—Vallen y. Volland, 122 F.2d 175. 

C.C.A.Pa. A change in the relative 
position of functional parts does not 
avoid infringement, but where the 
change in the position so alters the 
functions of the parts that there is 
thus obtained a substantial change in 
the mode of operation, infringement is 
ayoided, although the same _ ultimate 
result is obtained.—Etten v. Kauffman, 
121 F.2d 137, affirming 32 F.Supp. 186. 
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C.C.A.1ll. The law of infringement 
cannot be evaded merely by change of 
material, or of method or process of pro- 
duction, when the patentable idea cov- 
ers .a physical structure.—Barry  v. 
Studebaker Corporation, 113 F.2d 400. 

C.C.A.Md. The substitution of min- 
eral wool as an insulating material in 
place of patentee’s product consisting 
largely of corncobs and plaster of 
Paris did not constitute, under doc- 
trine of equivalents, infringement of 


* 


ement is not avoided — 


method of 
in 


C.C.A.N.Y. Elements 
device which did not literally do the 
thing provided for by patented method 
claims allegedly infringed by defen 
ant’s device, but functionally oper 
in the same way, were the “equiva- — 
lents” of the patent claims, even though © 
there was no proof that the element 
were known at the date of the patent.— 
Finkelstein y. S. H. Kress & Co., 113 
F.2d 431, 6 

Where infringement depends up 
use of equivalents, the question i 
whether the substitute functions in the 
same way as the original.—Finkelstein 
v. S. H. Kress & Co., 113 F.2d 431. © 
C.C.A.N.Y. Where with the. 


vention.—Keith v. Charles H. Hires Co., — 
116 F.2d 46, affirming 28 F.Supp. 825. 
C.C.A.N.Y. Where patent for aut 
matie pressure retaining and sustain 
ing valve, alleged to have been i 
fringed, had never gone into use 
allegedly infringing device still co 
tained manual valves, patent show 
be given the most meagre range of 
equivalents.—Richard Irvin & Co 
Westinghouse Air Brake Co., 121 
429, modifying Richard Irvin & Co. 
rere York Cent. R. Co., 32 ES 


C.C.A.Okl. The range of equivalen 
as affecting infringement, depends | 
upon the degree of invention, and i 

patent is primary, the patentee is en- 
titled to a broad range of equivalent 


performing the same functions before 
as after the improvement, the range 
of equivalents is narrow.—Mason Co 
poration y. Halliburton, 118 F.2d 729 
affirming 30 F.Supp. 405. nen 
The. term ‘‘mechanical 
when applied to interpretation of — 
pioneer patent as respects infringe- — 
ment, has a broad and generous signi- _ 
fication, but when applied to a patent 
for a slight improvement its meaning 
is narrow and limited.—Mason Corpo- — 
ration vy. Halliburton, 118 F.2d 729, 
affirming 30 F.Supp. 406. ‘ 
D.C.Mass. That defendant uses @& 
condenser at an earlier point in the am- 
plifier to accomplish the result de- 
scribed in plaintiffs’ patent covering a 
portable electrocardiograph is insuffi- — 
ecient to avoid the charge of “infringe- — 
ment,’’? since plaintiffs are entitled to a 
fair range of equivalents commensurate 
with the scope of their invention.— _ 
Nichols y. Sanborn Co., 35 F.Supp. 707, 
D.C.Ohio. A substantial equivalent — 
of a thing is in the sense of the patent 
law, the same as the thing itself, so (aut 
that two devices, which perform the 
same function in substantially the same 
way and accomplish substantially the 
same result, are the same, though they 
may differ in name or form.—Weis- ; 
baum v. Weller, 33 F.Supp. 771; Weis- 
baum y. Gerlach, 33 F.Supp. 783. ; 
D.C.Or. Where manufacturer sub- 
stituted a known equivalent tor the © 
forked frame which was a feature of 
patent covering a logging trailer, 
thereby accomplishing the same result 
by the same means, the co-operating 
factors having the same function as 
those delineated in the patent, the 
field was not limited by the prior 
art ‘so as to protect manufacturer’s 
device from characterization as in- 
fringement.—Myers v. Beall Pipe & 
Tank Corporation, 86 F.Supp. 752. 
Ct.Cl. The doctrine of “equivalents,” 
that infringement of patent on a com- 
bination is not avoided by use of an 
equivalent for some part of the com- 
bination, is well recognized but is 
never applied when there is entire 
omission of a definite part of the com- 
bination without anything being used 


equivalent 


\ 


§ 511 pros eae 


_ Corporation v. U. 


dispensable that all of 


to function in its place-——Mar-De-Passy 
oe 37 F.Supp. 141. 
1 


§ 5 « 

C.C.A.Mo. It * only where an ac- 
eused device is substantially identical 
with the one alleged to be infringed in 
the result attained, in the means of at- 
taining that result, and in the manner 
in which the different parts operate and 
co-operate to produce the result that 
the accused device is an “equivalent” 


which constitutes an “infringement’’.— 


Wheat y. Ford Motor Co., 118 F.2d 612, 


affirming 26 F.Supp. 578. 


C.C.A.Pa. Like mechanical co-op- 
eration is necessary, where alleged in- 
fringement is based upon use of an 
equivalent.—Etten v. Kauffman, 121 F. 


(2d 137, affirming 32 F.Supp. 186. 


C.C.A.Pa, Alleged infringer’s omis- 
sion of an element or ingredient of a 
combination covered by patent relieves 
him of charge of patent infringement. 


—HEtten v. Kauffman, 121 F.2d 137, af- 
firming 32 F.Supp. 186. 


-In a combination patent, every ele- 


- ment claimed is deemed to be material 
to such an extent that evidence to the 


contrary is not admissible.—Etten v. 
Kauffman, 121 F.2d 137, affirming 32 


F.Supp. 186. 


The omission of an element of a com- 
bination patent does not avoid in- 
fringement if an equivalent added for 
the omitted element comes within the 


range of those allowable to the origi- 


nal patentee.—Etten v. Kauffman, 121 


F.2d 137, affirming 32 F.Supp. 186. 


-C.C.A.Tex. In a patent for a com- 
bination, each element must be used, 
or its mechanical equivalent, and the 
omission of any element, or the substi- 


tution of another not a mere mechani- 
cal equivalent to accomplish the same 
result, averts 
_Kinzbach Tool Co., 119 F.2d 249. 


infringement,—Getty v. 


D.C.Cal. A patent may be infringed 


by use of equivalents having the same 


ae Lone vy. Dick, 38 F.Supp. 
D.C.Fla. It constitutes no “anticipa- 
tion” and no defense to a claim of in- 
fringement that one or more elements 
of a patented combination or one or 
more parts of a patented improvement 
may be found in an old, patent or 
publication and others in another and 
still others in a third, but it is in- 
the elements 


or parts, or their mechanical equiva- 


ents be found in the same description 


or machine, where they do _ substan- 

tially the same work by the same 

Se para v. Drolet, 38 F.Supp. 
vo. 

D.C.Md. Patent covering improve- 
ment on earlier patented device could 
not be read together with earlier patent 
in determining whether device allegedly 
infringing improvement was a substan- 
tial equivalent.—Kilgore Mfg. Co. v. 
Triumph Explosives, 37 F.Supp. 766. 

D.C.Mass. Infringement of some ele- 
ments of a combination claim does not 
constitute infringement of the claim 
ityelf.—Standard Mailing Machines Co. 
v. Ditto, Inc., 36 F.Supp. 221. 

D.C.Mo. The omission of an element 
of a patented combination avoids in- 
fringement unless an equivalent is sup- 
plied.—Gibbs v. Emerson Electric Mfg. 
Co., 35 F.Supp. 213. 
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D.C.Fla. Change of location of an 
element of a combination will not avoid 
patent infringement if the function 
remains the same.—Livesay v. Drolet, 
38 F.Supp. 885. 

D.C.Ohio. Where a_ patent claims 
mechanical powers in combination there 
is no “infringement”? unless all parts 
have been substantially used.—Van 
Wormer y. Champion Paper & Fibre 
Co., 37 F.Supp. 18. 

Where one of elements of a paténted 
combination is wanting in the accused 
device, there is no ‘“infringement’’.— 
Van Wormer vy. Champion Paper & 
Vibre Co., 37 B.Supp. 18. : 


D.C.Wis. No one infringes a com- 
bination claim unless using all the 
elements thereof.—Diamond Iron 
Works y. Wisconsin Foundry & Ma- 
chine Co., 36 F.Supp. 378. 

§ 513 
C.C.A.Mass. In action for infringe- 


ment of process patent for improve- 
ment in method of reinforcing insoles 
by cementing at room temperature, de- 
fendants who used the principle and 
appropriated the substance of the claim 
in issue could not avoid infringement 
by utilizing an unnecessary element of 
heat in securing a satisfactory bond 
or quick adhesion.—B. B. Chemical Co. 
v. Ellis, 117 F.2d 829, affirming 32 F. 
Supp. 690. 
The manufacture of a machine by de- 
fendants for sale to shoe manufactur- 
ers for use in a process covered by 
plaintiff’s process patent was not an 
infringement of plaintiff’s process pat- 
ent, though it might constitute an in- 
fringement of plaintiff's machine pat- 
ent.—B. B. Chemical Co. v. Bilis, 117 
F.2d 829, affirming 32 F.Supp. 690. 
The test of “infringement” of a proc- 
ess patent is not the similarity of ap- 
paratus but rather whether the ap- 
paratus, no matter what its form, 
utilizes the process, and hence, a manu- 
facturer of the apparatus or machine 
in which the process is used by others 
is not a “direct infringer”’ of the’ proc- 
ess patent.—B. B. Chemical Co. v. El- 
res 117 F.2d 829, affirming 32 F.Supp. 


C.C.A.Mass. To be “direct infring- 
ers’ of a process patent, defendants 
must have used plaintiff’s process.—B. 
B. Chemical Co. v. Ellis, 117 F.2d 829, 
affirming 32 F.Supp. 690. 

C.C.A.N.Y. Where many of compo- 
nent parts of patented process were 
well known in the art prior to alleged 
invention, means for carrying out proc- 
ess constituted a fundamental part of 
patent, as respects infringement.—Kel- 
ler v. American Sales Book Co., 113 
F.2d 113, affirming 26 F.Supp. 835. 

Where means for carrying out pat- 
ented process for operating upon print- 
ed webs constituted a fundamental 
part of patent, the patent was not in- 
fringed by defendant which did not 
use any similar device or accomplish 
same result in same way, notwith- 
standing that claims of patent read 
upon its method of assembly.—Keller v. 
American Sales Book Co., 113 F.2d 118, 
affirming 26 F.Supp. 835. 


D.C.Wash. The adding of additional 
steps to patented process, or use in 
structure of distinct improvements 
which have increased its efficiency, will 
not avoid infringement.—Gere y. Canal 
Boiler Works, 33 F.Supp. 558. 


§ 514 
C.C.A.Ill. The test of “infringement” 
of a product patent is presence of each 
element or its equivalent.—Jogyer Mfg. 
Gorpomstlen vy. Roquemore, 118 F.2d 


C.C.A.Ohio. Infringement of patents 
for compositions of matter depends 
upon the identity or equivalence of the 
ingredients and upon substantial same- 
ness of the proportions in which the 
ingredients are used, and that some- 
one else has made, by using different 
ingredients, a composition that - has 
the same useful qualities is insufficient 
to establish infringement.—American 
Chemical Paint Co. y. Firestone Steel 
Products Co., 117 F.2d 927, affirming 
27 F.Supp. 144. 


Where proporiions of thiocyanate 
used in defendant’s pickling bath for 
metal were different from those set 
forth in plaintiff’s patent and the ele- 
ments of defendant’s composition were 
substantially different and _ plaintiff 
merely showed that by using some of 
same ingredients in a pickling bath 
defendant made a composition that had 
same useful qualities as plaintiff’s, in- 
fringement of plaintiff’s patent was not 
established.—American Chemical Paint 


Co. y. Firestone Steel Products Co., 
te F.2d 927, affirming 27 F.Supp. 


5 

: similarity in the 
peculiar or distinctive appearance which 
constitutes “infringement” of a design 
patent rather than identity in the. de- 
tails producing such appearanece.—s. 
nite & Son v. Doppelt, 120 F.2d 


D.C.Mass. Infringement of a design 
patent depends on whether alleged in- 


§ 51 
C.C.A.111. It is 


® 


i eee his ‘ . Ts 3) he 
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fringing design has the same appear- 
ance to general observers interested in 
the subject, or to prospective purchas- 
ers.—Man-Sew Pinking Attachment Cor- 


Supp. 950. 

Where pinking machine of design pat- 
entee and machine of alleged infringer 
presented substantially different ap- 
pearances to, the ordinary observer or 
prospective purchaser, and such simi- 
larity as existed was due to functional 
requirement of that type of pinking 
machine, design patent was not in- 
fringed.—Man-Sew Pinking Attachment 
Corporation v. Chandler Mach. Co., 33 


F.Supp. : 
D.C.Mass. A design patent is not in- 
fringed by anything which does not 


present the appearance which distin- 
guishes the design claimed in the pat- 
ent from the prior art—McQuillen v. 
A. R. Hyde & Sons Co., 35 F.Supp. 870. 

Where a design patent for a shoe pre- 
sented only slight changes from earlier 
design for shoes, other shoes not pre- 
senting the same distinguishing fea- 
tures could not be held to infringe the 
design patent.—McQuillen v. A. R. 
Hyde & Song Co., 35 F.Supp. 870. 

in considering the scope of a patent- 
ed design, in order to determine the 
question of infringement, the patented 
design may not be given such, breadth 
as to include general configuration 
made necessary by function.—McQuillen 


aS a R. Hyde & Sons Co., 35 F.Supp. 
Such similarity between plaintiffs’ 


shoes and defendant’s shoes as results 
from fact that both are shoes of the 
same general type was not of itself 
enough to show infringement of plain- 
tiffs’ design patent for shoes.—McQuil- 
len vy. A. R. Hyde & Sons Co., 35 F. 
Supp. 870. 

D.C.N.Y. The test of “infringement” 
of a design patent is whether an ordin- 
ary purchaser would purchase defend- 
ant’s product believing it to be plain- 
tiff’s, and whether the two designs have 
substantially the same effect upon the 
eye of the ordinary observer, not the 
eye of an expert, giving such attention 
to the matter as purchasers usually 
give.—S. R. Leon, Ine., v. Parfums 
Schiaparelli, 35 F.Supp. 641. 

D.C.N.Y. In passing upon alleged in- 
fringement of a design patent, the 
question for decision was whether the 
two designs presented the same effect 
to the eye of the ordinary observer..— 
Forman vy. American Exp. Co., 387 
Supp. 82. 

D.C.N.Y. In determining whether a 
design patent is infringed, functional 
features are excluded.—Rowley vy. Tres- 
enberg, 37 F.Supp. 90. 

In the absence of a charge of unfair 
competition, underselling or piracy is 
not an element of a suit for infringe- 
ment of a design patent.—Rowley vy. 
Tresenberg, 87 F.Supp. 90. 

D.C.N.Y. Minor differences should 
not relieve defendant of the charge of 
infringing design patent, where gen- 
eral appearance of patented and _ in- 
fringing articles was markedly similar, 
unless. prior art disclosed invalidity of 
patent or at least revealed enough to 
justify defendant in producing the in- 
fringing article—Gold Seal Importers 
eg White Fashions, 38 F.Supp. 

In suit for infringement of design 
patent, wherein allegedly infringing de- 
sign and design relied on for anticipa- 
tion were closely similar, patent must 
be held either anticipated or not in- 
fringed.—Gold Seal Importers y. Morris 
White Fashions, 38 F.Supp. 890. 


D.C.Pa. Improvements on imprac- 
tical design covered by patent cannot 
take the place and constitute infringe- 
ments of the patent itself, where the 
patented design and improvements 
vary widely.—Reiser v, McKee Glass 
Co., 86 F.Supp. 259. 


8 516 
C.C.A.Cal. The liability of a con- 
tributory infringer of a patent is com- 
mensurate with that of the infringer 
himself.—Dehydrators, Limited, v. Pe- 
trolite Corporation, 117 F.2d 183. 
C.C.A.Mass. Under process patcat 


poration vy, Chandler Mach. Co., 33 F._ 


deen. Ge 


for improvement in method of 
reinforcing insoles by applyin, at 


I provided with a 
dry coating of cement having a sub- 
stantial rubber content, a coating of 
adhesive containing a relatively large 
amount of rubber to cause quick ad- 
hesion, patentee cannot prevent any- 
one from. pre-coating a _ reinforcing 
fabric for insoles with cold rubber 
cement, slitting it and rolling it into 
rolls, nor from preparing and: selling 
an adhesive top coak with a_ substan- 
tial rubber content which will adhere 
at room temperature to the insole and 
reinforcing material, nor from making 
a machine to utilize its process, but 
it can only prevent unlicensed persons 
from combining these materials in the 


patented process or in aiding indi- 
rectly in such infringement.—B. B. 
* Chemical Co. v. Bllis, 117 F.2d 829, 


affirming 32 F.Supp. 690. 

D.C.Mo. ‘Contributory infringement” 
is the intentional aiding of one person 
by another in the unlawful making or 
selling or using of a third person’s 
patented invention.—Dairy Engineer- 
ing Corporation y. De-Raef Corporation, 
1 F.R.D. 679 tag 


§ 

C.C.A.Mass. The manufacturers and 
sellers of materials for use in an in- 
fringing operation with knowledge that 
they would be so used and who in- 
duced their customers to use such in- 
fringing processes and indirectly re- 
ceived their profit from such infring- 
ing use, were “contributory infringers”. 
—B. B. Chemical Co. v. Ellis, 117 F.2d 
829, affirming 32 F.Supp. 690. 

Where owner of patent for improve- 
ment in method of reinforcing insvles 
granted no written licenses to shoe 
manufacturers but granted only im- 
plied licenses to those buying unpat- 
ented materials from it, and did not 
exact any royalty for use of patented 
method but derived its profits from 
materials furnished by it to manufac- 
turer, owner could not restrain defend- 
ants as contributory infringers because 
they sold the unpatented material 
which was used by the shoe manufac- 
turers in practicing the patented proc- 
ess.—B. B. Chemical Co. v. Bllis, 117 
F.2d 829, affirming 32 F.Supp. 690. be 

The rule that every use of a patent 
as a means of obtaining a_ limited 
monoply of unpatented material is pro- 
hibited is not limited to cases in which 
alleged contributory infringer supplies 
staple articles of commerce, but in- 
cludes articles which are _ specially 
manufactured for use in a particular 
process.—B. B, Chemical Co. v. Ellis, 
117 F.2d 829, affirming 32 F.Supp. 690. 

D.C.Fla. One who sells an article 
eapable of being installed in an in- 
fringing manner which contributes ma- 
terially to the installation or use of the 
article in an infringing manner is 
guilty of ‘contributory infringement”, 
whether the contributing conduct is di- 
rect or indirect.—Livesay v. Drolet, 38 
F.Supp. 885. 

D.C.Ohio. Defendants who manufac- 
ture a device capable of an infringing 
use and sell it with the intent that 
it shall be so used are guilty of “‘in- 
fringement” of the patent.—Hazeltine 
Corporation y. Crosley Corporation, 39 
F.Supp. 775. 

§ 521 


C.C.A.Cal. In action for patent in- 
fringement, plaintiffs had burden of af- 
firmatively establishing jurisdictional 
fact. Jud.Code, § 48, 28 U.S.C.A. § 109. 
—Phillips vy. Baker, 121 F.2d 752. 


C.C.A.Pa. The statute providing 
that judicial district of which defend- 
ant is an inhabitant ig the proper ven- 
ue for personal action for patent in- 
fringement does not conflict with stat- 
ute providing that, where defendants 
in personal action reside in two or 
more judicial districts within a state, 
all districts involved shall be treated 
as single district for purpose of venue 
jurisdiction over the defendants, ard 
the latter statute applies to patent 
suits to the same extent as to other 
non local suits. Jud.Code §§ 48, 52, 28 
U.S.C.A. §§ 109, 113.—Melvin Lloyd 


room temperature, to a strip of re- 
inforcing material, 
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Co. v. Stonite Products Co., 119 F.2d 


883, reversing 36 F.Supp. 29 

D.C.Del. A clear statutory right to 
sue given in the patent statute should 
not be considered taken away or 
abridged by subsequent statute unless 
the legislative intention to take away 
or abridge what has already been be- 
stowed unmistakably appears. Jud. 
Code § 48, 28 U.S.C.A, § 109.—Crosley 
Corporation v, Hamzeltine Corporation, 
388 F.Supp. 388. 

The Declaratory Judgments Act does 
not deprive a patentee of his traditional 
remedy for infringement upon the pri- 
or filing of a petition for declaratory 
judgment. Jud.Code §§ 48, 274d, 28 
U.S.C.A, §§ 109, 400.—Crosley Cvurpo- 
ration vy. Hazeltine Corporation, 38 F. 
Supp. 38. 

D.C.N.J. In a suit for patent in- 
fringement plaintiff has burden of es- 
tablishing the jurisdictional facts, and 
if he fails to establish a regular place 
of business of the defendant within 
the district or acts of infringement 
committed within the district, court is 
without jurisdiction. Jud.Code 48, 
28 U.S.C.A. § 109.—Rudolph y. Hisen, 
38 F.Supp. 868. : 

§ 522 

D.C.N.Y. Where defendant asserted 
that prior to commencement of patent 
infringement action it had ceased in- 
fringing plaintiff’s first patent and 
plaintiff filed amended complaint al- 
leging that, even though plaintiff was 
not entitled to an injunction, plaintiff 
was entitled to equitable accounting 
because remedy at law was difficult, 
inadequate, and incomplete, plaintiff 
was not precluded from proceeding in 
equity.—Gordon y. Easy Washing 
Mach, Corporation, 34 F.Supp. 292. 

N.Y. When connected with patents 


‘and patent practice, the words and ex- 


pressions ‘infringement”, ‘‘infringe- 
ment suits,” ‘interference’ and “inter- 
ference proceedings” are words and ex- 
pressions of art and have a definite, 
technical and well-understood meaning, 
the words “infringement” and “inter- 
ference’ not being synonymous and an 
“interference proceeding” not being an 
“infringement suit’.—Nau y. Vulcan 
Rail & Construction Co., 36 N.H.2d 106, 
286 N.Y. 188, modifying 24 N.Y.S.2d 
989, 260 App.Div. 997, appeal denied 
25 N.Y.S.2d 794, 261 App.Div. 805. 

An infringement suit may not be 
maintained by anyone at any time on 
a pending application for a patent, and 
it is only after the patent issues that 
such a suit may lie.—Nau y. Vulcan 
Rail & Construction Co., 36 N.H.2d 106, 
286 N.Y. 188, modifying 24 N.Y.S.2d 
989, 260 App.Div. 997, appeal denied 
25 N.Y.S.2d 794, 261 App.Div. 805. 

§ 526 

C.C.A.Cal. Doing business in a dis- 
trict is not sufficient to establish a 
“regular and established place of busi- 
ness’? within Judicial Code permittin 
patent infringement suits to be brough 
in district in which defendant commit- 
ted acts of infringement and has a reg- 
ular and established place of business. 
Jud.Code, § 48, 28 U.S.C.A. § 109.— 
Phillips v. Baker, 121 F.2d 752. 

Under Judicial Code permitting pat- 
ent infringement suits to be brought 
in district-in which defendant commit- 
ted acts of infringement and had a 
regular and established place of busi- 
ness, infringement alone will not es- 
tablish proper venue nor will a regular 
place of business alone do so, but both 
must concur. Jud.Code, § 48, 28 U.S. 
C.A. § 109.—Phillips y. Baker, 121 F. 
2d 752. 

Whether party defendant has a “reg- 
ular and established place of business’’ 
in district, so as to give District Court 
jurisdiction in patent infringement suit, 
depends uyen the state of facts in- 
volved. Jud.,Code, § 48, 28 U.S.C.A. 
109.—Philips v. Baker, 121 F.2d 742. 

To have “regular and established 
place of business” in district, and so 
as to be suable therein for patent in- 
tringement, defendant must be engaged 
in Carryi.g on in continuous manner 
a substantial part of its ordinary busi- 
ness within district, must have place 
of business therein, and place of busi- 


RO GreE erat Uh TPT eee Ru i 
: Se ag ss. 


ness must be regular and must be es- 
tablished. Jud.Code, § 48, 28 U.S.C.A. ~ 
§ 109.—Phillips y. Baker, 121 F.2d 752, | 
-_Under Judicial Code permitting pat-. 
ent infringement suits to be brought 

in district in which defendant commit- 

ted acts of infringement and has a 
regular. and established place of busi- 
ness, a “regular and established place | 
of business’ is‘a place where such busi- 
ness is carried on regularly, and not | 
merely temporarily, or for some spe- 


ea 


cial work or particular. transaction. 
Jud.Code, § 48, 28 U.S.C.Al § 109 -—— sie 
Phillips v. Baker, 121 F.2d 752, | 


Where defendants, who were engaged 
in furnishing ‘‘precooling” service to 
shippers of agricultural commodities, 
and who moved from place to place — 
according to locations of various ship- F 
ers, maintained their only office in — 
lorida, the premises of defendants’ 
customer located in Northern District 
of California, Northern Division, could — 
not be regarded as defendants’ “regu- 
lar and established place of business’, 
so as to subject defendants to process — 
there in patent infringement suit, es- — 
pecially where it appeared that defend- 
ants were carrying on within District 
of Florida acts of same nature as those 
charged as being acts of infringement. | y 
Jud.Code, § 48, 28 U.S.C.A. § 109— — 
Whillips vy. Baker, 121 F.2d 752. Sty i 
Where it is doubtful whether defend- 


* 
ants have a “4 
place of business’? within the district, we 
so as to give federal District Court — 
jurisdiction of patent infringement suit 
against it, it is better that parties be 
remitted to district where there is not 
doubt regarding jurisdiction. Dude aa 
Code, § 48, 28 U.S.C.A. § 109.—Phillips 
v. Baker, 121 F.2d 752. ‘ : ye 

C.C.A.Pa. A defendant having its 
principal place of business in Western 
District of Pennsylvania, and defend- — 
ant having its principal place of busi- 
ness in HKastern District of Pennsyl- 
vania, could be sued jointly for in- ‘ 
fringement of a patent in District ye 
Court for Western District of Pennsyl- 
vania where alleged acts of infringe- — 
ment occurred. Jud.Code, §§ 48, 52, 28 — 
U.S.C.A. §§ 109, 113.—Melvin Lloyd Co. i 
v. Stonite Products Co., 119 F.2d 883, 
reversing 36 F.Supp. 29. $e 

C.C.A.Pa. The statute providing for 
bringing of patent suits either in dis- 
trict where defendant was inhabitant i 
or in district where infringement took 
place and where defendant maintained © 
regular and established place of busi- A 
ness, and eliminating unrestricted 
right to bring suit wherever de- 
fendant could be served, restricted 
rather than enlarged the venue previ-- 
ously ,existing in patent cases, al- °— 
though still retaining for such cases a 


‘regular and established 


wider venue than was permitted in ~ 
other litigation. Jud.Code, § 48, 28 : 
U.S,C.A. 109.—Melvin Lloyd Co. v. — 


Stonite Products Co., 119 F.2d 883, re- sh 
versing 36 F.Supp. 29. sae 

The sole purpose of statute provid-*» | 
ing that, where defendants in personal 
action reside in two or more judicial — 
districts within a state, all the dis- — 
tricts involved shall be treated as a 
Single district for purpose of venue 
jurisdiction over defendants, was to 
preserve to a plaintiff, after division of 
state into judicial districts, the same 
right to bring .one suit against any 
number of residents of state, even 
though they might happen to live in | 
different districts. Jud.Code, § 52, 28 

S.C.A., § 113.—Melvin Lloyd Co. v. 
Stonite Products Co., 119 F.2d 883, re- 
versing 36 F.Supp. 29. 

The incorporation of Act of 1858 re- 
lating to venue where defendants in 
personal action reside in two or more 
judicial districts in a state, and Act 
of 1897 providing that judicial district 
of which defendant is an inhabitant is 
the proper venue for personal action 
for patent infringement, into the Judi- 
cial Code ag sections 52 and 48, re- 
spectively, without any suggestion that 
section 52 which in terms applies to 
“every suit’ does not apply to a pat- 
ent suit or that venue for patent suits 
provided by section 48 is to be deemed 
exclusive of venue prescribed. by sec- 
tion 52 for all cases in those particu- 


jar states which are divided into judi- 
_ ial districts, indicated that Congress 
considered the two acts to be _ con- 
_ sistent with each other. Jud.Code, §8 
48, 52, 28 U.S.C.A. §§ 109, 113.—Melvin 
Lloyd Co. y. Stonite Products Co., 119 
‘F.2d 8838, reversing 36 F.Supp. 29. 
7 D.C.Ill. In patent infringement ac- 
tion brought against corporate defend- 
ant in District Court for Northern 
District of Illinois, Eastern Division, 
wherein defendant filed motion to dis- 
miss on ground that it was not an in- 
- habitant of district, had no established 
place of business therein, and had com- 
- mitted no acts of infringement therein, 
and supported motion by affidavits, a 
page of. telephone directory for city of 
Chicago listing defendant as a sub- 
seriber with an office in Chicago, and 
an alleged conversation between plain- 
tiff and an unidentified person who an- 
‘swered telephone when plaintiff called 
umber listed in the directory for the 
defendant, were not competent evidence 
against the defendant and did not 
vercome showing made by defendant 
so as to authorize denial of motion.— 
‘ampbell y. U. S. Air Compressor Co., 
4 F.Supp. 402. 
_ D.C.N.Y. Where foreign corporation 
had an office in federal district where- 
in patent infringement action was 
rought, corporation’s name appeared 
pon office door, and corporation had 
a filing cabinet with blanks and papers 
_ for use in connection with sales, and 
kept for demonstration and use in 
sales samples of questioned devices, 
and office was conducted by corpora- 
tion’s salesman, corporation had a 
regular and established place of busi- 
ess” so as to give federal court of 


ar 
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nfringement had jurisdiction of sales- 
man of foreign corporation which main- 
tained a regular and established place 
of business in district of the court and 
which offered for sale and sold within 
the district the device alleged to have 
been infringed... Jud.Code § 48, 28 U. 
‘§.C.A. § 109.—Egry Register Co. v. 
Atlantic Register Co., 38 F.Supp. 590. 
; 528 
 ©.C.A.N.Y. In suit by subsidiary 
‘ corporation which was a non-exclusive 
licensee for patent infringement, al- 
leged infringer was not entitled to have 
joined as parties plaintiff, another sub- 
idiary which owned patent and the 
parent corporation, if corporations were 
n fact separate entities, where neither 
f the corporations sought to be joined 
was a resident of district in which suit 
was brought and did not maintain a 
regular and established place of busi- 
__-ness_in such district. Jud.Code § 274d, 
_—s-28:'U.S.C.A. § 400; Rules of Civil Pro- 
cedure for District Courts, rules 13 
4 (hb), 19(a), 21, 82, 28 U.S.C.A. follow- 
- -ing section 723¢c.—Contracting Division, 
A. C. Horn Corporation, v. New York 
Life Ins. Co., 113 F.2d 864. 


Kr § 529 
. ’ D.C.Tenn. As a ‘condition prece- 
3 dent” to right of patent holder to 
a maintain an action for infringement 
of his patent, it must be established 
that defendant has committed some act 
ve of infringement after patent issued, 


* prior to institution of suit, and before 
expiration of statute of limitations.— 
- Lambert v. Dempster Bros., 34 F.Supp. 
ick 610. 
531 


§ 

D.C.Tenn. As a “condition prece- 
dent” to right of patent holder to 

- maintain an dction for infringement of 
his patent, it must be established that 
defendant has committed some act of 
infringement after patent issued, prior 
to institution of suit, and before ex- 
piration of statute of limitations.— 
Lambert v. Dempster Bros., 34 F.Supp. 


a 610. 

p , § 532 
re ©.C.A.N.Y. <A delay of 13 years after 
} issuance of patent before bringing of 


suit for infringement, although it 
might not amount to laches absolutely 
precluding recovery, was a factor for 
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Book Co., 113 F.2d 113, affirming 26 
F.Supp, 835. ; ae 
D.C.Conn. Where public sale by 


trustee of articles belonging to bank- 
rupt’s estate but protected by peti- 
tioner’s patent was tortious and an in- 
fringement by trustee, and petitioner 
had no right of reclaimer and no cause 


of action against trustee until sale was © 


accomplished, and prior to sale peti- 
tioner notified trustee of petitioner’s 
claim that trustee was without right 
to sell, and such notice was promptly 
reiterated when publication of notice 
of proposed-sale was made, petitioner 
was not guilty of “laches” precluding 
his recovery of damages against, trus- 
tee.—In re Progress Lektro Shave Cor- 
poration, 35 F.Supp. 915. 

D.C.Del. Where in 1932 plaintiff’s 
predecessor and defendant entered into 
settlement of suit against defendant 
for alleged infringement of patent cov- 
ering ticket scales, and defendant con- 
tinued to maintain scales in public 
use without protest from plaintiff or 
plaintiff’s predecessor until March, 
1940, and, at time of settlement, prede- 
cessor knew that defendant was main- 
taining scales in public use, and de- 
fendant altered its position relying 
upon plaintiff’s inaction, plaintiff was 
barred by “laches” from maintaining 
action for infringement of patent cov- 
ering scales.—Peerless Weighing 
Vending Mach. Corporation v. Inter- 
national Tieket Seale Corporation, 37 
F.Supp. 582. 

D.C.Mo. Where infringing devices 
sold by defendants were protected by 
presumptively valid patents, and 
plaintiffs were not guilty of deceit, de- 
fense of “laches” was unavailing to 
defendants in patent infringement 
suits, notwithstanding that plaintiffs 
had knowledge in 1983 
sale by defendants of infringing de- 
vices and that plaintiffs made no com- 
plaint and gave no notice of infringe- 
ment to defeudants until filing suits 
in June and July, 1936.—Clair vy. 
ry at yea Ward & Co., 36 F.Supp. 


D.C.Or. ‘“Laches’” may be applicable 
to valid patents, so as to preclude 
maintenance of infringement action, if 
the patented article is used by the 
public without  protest.—Veaux _ v. 
Southern Oregon Sales, 33 F.Supp. 605. 


§ 533 

D.C.Mich. Delay of 7% years. by 
plaintiff and its alleged immediate 
predecessor in ownership of patent in 
suit in notifying defendant of infringe- 
ment of patent barred plaintiff from 
equitable relief—Why Corporation v. 
ae Ironer Corporation, 37 F.Supp. 


§ 538 

C.C.A.N.Y. In patent infringement 
suit, plaintiffs’ advertisement in trade 
journal that Supreme Court had held 
that infringing user of patented ma- 
chine was liable to same damages as 
manufacturer, and that “the court” had 
given plaintiff the right to confiscate 
and destroy machines in hands of user, 
and to recover profits made by use of 
such machines and damages suffered by 
plaintiffs, and plaintiffs’ distribution to 
trade of post card saying that District 
Court had enjoined infringement of 
patent, whereas in fact patent had not 
yet been adjudicated even though two 
consent decrees had been entered, were 
not such “misconduct” as warranted 
denial of equitable relief—Gillman y. 
Stern, 114 F.2d 28. 


D.C.Tex. Where blacksmith or weld- 
er, charged with infringement of. pat- 
ent by sharpening teeth of patented oil 
well drilling bits for patent owner’s 
lessees, agreed before filing of infringe- 
ment suit to desist from sharpening or 
repairing patented bits and did not 
handle any of such bits thereafter, such 
owner is not entitled to injunction 
against or order restraining such in- 
fringement. 35 U.S.C.A. § 70.—Hughes 
Tool Co. v. Owen, 39 F.Supp. 656. 

See Skelding v. Daly [i941] 1 Dom. 
L.R. 305, 


§ 539 
©.0.A.Del. Under New York law, a 


rican Sales — 


concerning © 


§ 540 

C.C.A.N.Y. A non-exclusive licensee 
of patent cannot maintain a suit for 
infringement.—Contracting Division, A. 
Cc. Horn Corporation vy. New York Life 
Ins. Co., 113 F.2d 864. 

Where principal officers of parent 
corporation held same offices in subsid- 
iary, to which parent corporation fur- 
nished banking, bookkeeping and_ ac- 
counting services, premises occupied by 
subsidiary and permitted use of com- 
mon telephone switchboard, for which 
services an annual charge was made 
against profits of subsidiary which 
had its own preferred stockholders and 
made its own contracts for purchase of 
materials used by it from sources in- 
dependent of parent and it did not ap- 
pear that forms of independent cor- 
porate action were not maintained, 
patent infringement suit instituted by 
subsidiary which was a non-exclusive 
licensee of patent owned by another 
subsidiary could not-be treated as the 
act of parent corporation and dismissal 
of complaint when it was determined 
that subsidiary was a non-exclusive li- 
censee was not error.—Contracting Di- 
vision, A. C. Horn Corporation, v. New 
York Life Ins, Co., 113 F.2d 864. 


C.C.A.N.Y. An assignee of a patent 
was not entitled to sue for infringe- 
ment of patent, where neither before 
the issuance of the patent nor subse- 
quently thereto had an assignment of 
the patent been recorded as required 
by the statute. 35 U.S.C.A. § 47.—John 
Tuman & Sons y. Basse, 113 F.2d 928. 

D.C.Il. A license agreement, grant- 
ing licensee corporation exclusive right 
to make, use and sell devices embody- 
ing invention for which puctents were 
subsequently issued to licensor, but 
giving licensee no power to make as- 
signment without licensor’s consent 
and requiring use of certain  trade- 
names with such devices and division 
of amounts recovered by licensee for 
infringements with licensor, did not 
vest in licensee sufficient title to per- 
mit it to bring suit for infringement 
of patents and unfair competition.— 
Na-Mae Products Corporation v, Fed- 
eral Tool Corporation, 36 F.Supp. 426. 
Affirmed 118 F.2d 167. 


Patent assignments, providing that 
terms of parties’ previous’ license 
agreement, which did not vest suffi- 
cient title to patents in licensee cor- 
poration to permit it to bring in- 
fringement suits should remain in 
full force and that assignments were 
made to such corporation so that it 
might bring suits in its own name 
without joining assignor’ as_ party, 
subsequent license agreement in sub- 
stantially same terms as_ original 
agreement, and undated patent as- 
signment acknowledged after contro- 
versy arose as to assignee’s right to 
sue, did not vest in assignee sufficient 
title to patents to authorize it to 
bring such suits without making as- 
signor party thereto.—Na-Mac Products 
Corporation v. Federal Tool Corpora- 
nan 36 F.Supp. 426, affirmed 118 F.2d 
Ct.Cl. Where patentee assigned all 
rights under patents only in so far 
as they related to exclusive use there- 
of in connection with manufacture, use, 
and sale of hydroplane boats or the 
like primarily designed not to leave the 
surface of the water, an action for 
alleged unauthorized use of patents 
involving only hydroplane boats pri- 
marily designed to leave the water was 
properly brought in the name of the 
administratix of patentee’s estate, since 
assignee was a non-exclusive licensee 
under patents, and as such, was not 


even a ‘necessary party” plaintiff 
Fauber vy. U. S., Bae Supe, 415. 
©.0.A.1M. That machines manufac- 


tured by licensee of patent were free 
from infringement of patent in their 


v. U. 
: F.2d 
_ €,C.A.N.Y. Where plaintiff had been 
granted a license under patent prior 
to settlement under which patent and 
license agreement were assigned to dif- 
ferent persons, assignee of patent had 
an enforceable interest only to extent 
of infringement, and could not object to 
any non-infringing act by licensee not 
in excess of scope of license—L. L. 
Brown Paper Co. v. Hydroiloid, Inc., 
118 F.2d 674, affirming 32 F.Supp. 857. 

The breach by a licensee of obliga- 


‘tions in a patent license to perform as 


to a subject not within the. claims of 
the patent itself is not an “infringe- 
ment” of the patent.—L. L. Brown Pa- 
per Co. v. Hydroiloid, Inc, 118 F.2d 
674, affirming 32 F.Supp. 857. 

Where assignee of patent had no in- 
terest in patent license which was 
owned by other parties, assignee’s claim 
that licensee had adopted a competitive 
process did not amount to a charge of 
“infringement” for which assignee 
would have remedy against licensee.— 
L. L. Brown Paper Co. v. Hydroiloid, 
Ae 118 F.2d 674, affirming 32 F.Supp. 


C.C.A.Wis. Joint inventor had equal 
rights with assignee of the other in- 
ventor as to the design disclosed by the 
patent, and the joint inventor, in 
utilizing that design, could not be 
charged with “unfair competition’ nor 
with “infringement,” and those who 
purchased method with that design 
from the joint inventor would not be 
liable to assignee of the other inventor 
for unfair competition by its use— 
Steem-Electric Corporation v. Herzfeld- 
Phillipson Co., 118 F.2d 122, affirming 
29 F.Supp. 1011. 


5 

D.C.Conn. Where public sale by 
trustee of articles belonging to bank- 
Tupt’s estate but protected by peti- 
tioner’s patent was tortious and an’ in- 
fringement by trustee, trustee could 
not avoid liability for damages to peti- 
tioner on ground that sales in bulk, as 


. distinguished from sales piece by piece, 


to accomplish liquidation of a bank- 
rupt estate fall outside scope of pat- 
ent laws. 35 S.C: 40.—In re 
Progress Lektro Shave Corporation, 35 
F.Supp. 915. She 


D.C.Tenn. Where an individual has 
acted in a supervisory capacity for cor- 
poration in the making, using, or sell- 
ing of thing which is subject of pat- 
ent infringement, or directs or has 
actively engaged in infringement with 
corporation, or who fraudulently uses 
a corporation to commit acts of in- 
fringement for purpose of shielding 
wrongdoer from consequences of his 
acts, such individual is liable with 
corporation for infringement, but in- 
dividuals who do not operate other 
than as stockholders, directors, or of- 
ficers of a corporation which has com- 
mitted mage eement of patent would 
not be individually liable-—Lambert v. 
Dempster Bros., 34 F.Supp. 610. 

D.C.Wash. All who participate in in- 
fringement are liable, including cor- 
porate officers and directors, and agents 
employing or authorizing or assenting 
to use of the patented invention as in- 
fringers.—Gere v. Canal Boiler Works, 
33 F.Supp. 558. 


§ 547 

D.C.Pa. A defendant which was a 
resident of Eastern District of Penn- 
sylvania, wherein alleged acts of in- 
fringement of patent occurred, was 
not suable in the Western District of 
Pennsylvania, notwithstanding a co- 
defendant was a resident of the West- 
ern District where defendant did not 
waive its privilege to be sued in dis- 
trict of its residence. Jud.Code § 48, 
28 U.S.C.A. 109.—Melvin Lloyd Co. 
v. Stonite, Products Co., 36 F.Supp. 
29. 


state a 


of partic S si 
that there was a great number of 
persons or firms which plaintiff c 
“not name to whom a large aa Nt 
radio receiving sets would have been 
sold at a gross profit of $3 per set 
plaintiff.-Automatic Radio Mfg. 
National Carbon Co., 35 F.Supp. 

D.C.N.Y. A complaint against W 


eke 


apply to patent suits wherein venue 
may be laid only in district where acts 
of infringement occurred and where 
infringer has a regular and established 
place of business. Jud.Code, §§ 48, 52, 
28 U.S.C.A. §§ 109, 113.—Melvin Lloyd 
4a v. Stonite Products Co., 86 F.Supp. 


. § 549 
D.C.Cal. Where assignee of patent 
brought patent infringement suit, and 
it was debatable whether license agree- 
ment between defendants and assignor 
was protective and indemnifying to de- 
fendants, assignor was a third party 
who was subject to a liability arising 
out of a claim upon which suit was 
based and defendants were entitled un- 
der federal rule to file third-party 
complaint in which assignor was made 
a defendant. Rules of Civil Procedure 
for District Courts, rules 1, 12214, 28 
U.S.C.A. following ‘section. 7234-Bar- 
keij v. Don Lee, Ine., 34 F.Supp. 874. 

Where assignee of patent brought 
patent infringement suit and defendant 
commenced third party proceedings 
against plaintiff’s assignor with whom 
defendant had entered into a_ license 
agreement, third party proceeding was 
ancillary or auxiliary to the main action 
and was not an independent suit. Rules 
of Civil Procedure for District Courts, 
rules 1, 12-14, 28 U.S.C.A. following 
section 723c.—Barkeij v. Don Lee, Inc., 
34 F.Supp. 874. 

D.C.N.Y. In patent infringement ac- 
tion, defendants who alleged a conspir- 
acy on part of plaintiff and third par- 
ty in violation of Sherman Anti-Trust 
Act and Clayton Act could bring in 
the third party in order that circuity 
of action might be avoided and that 
disputed jural relationships growing 


was insufficient to st 
cause of action, for failure to allege 
compliance with New York statute 

quiring filing of notice of claim agai: 

Westchester county and Westches 
County Park Commission and se 
of notice of intention to sue be 
civil action for damages or injuries 
person or property can be broug 
against county or commission, 
would be dismissed under federal 
Laws N.Y.1922, ¢. 292, as amended | 
Laws N.Y.1931, ce. 561; Federal Ru 
of Civil Procedure, rule 12(b), 28 U 
C.A. following section 723¢c.—Cooper 
Westchester County, 39 B.Supp. 


8 563 ; end Ten 
.D.C.N.Y. Where all of the many 
claims of patents were in suit, defend- 
ant should not be requested — j 
information required until pl 
notified defendant of claims on 
and hence a m 


ent claims on which plaintiff noti 
defendant it would rely was | 


to be exchanged between the 
the date of invention of pat 
suit, where earlier than filing dat 

and the same information concernin; 
any patents offered by defendant b; 
way of defense.—Western States X 
Co. v. S. S. Hepworth Co., 1 F.R 


out of the same matter might be re- 576. 
solved in one action. Federal Rules of § 564 
Civil Procedure, rule 14(a), 28 U.S.C. C.C.A.I1]. The requirement of 


A. following section 723c; Clayton An- 
ti-Trust Act and Sherman Anti-Trust 
Act, 15 U.S.C.A, § 1 et seq.—Eastman 
Kodak Co. v. McAuley, 2h RED som, 


of specific defenses is limited to de 
fense of invalidity because of anti 
pation and want of novelty and dc 
not apply to defense of want of 


vention. 35 U.S.C.A. § 69.—Oswel 

D.C.N.Y. The complaint in a patent Bloomfield, 113 F.2d 377, fa 
and trade-mark infringement action 565 ge ee 
was dismissible as to an individual de- C.C.A.Cal. In pacents infringem 


fendant who was not an inhabitant of 
the district, where service of process 
was attempted on a person who was 
not his agent, since process could be 
served on him in the district only if 
he committed an act of infringement 
there and had a regular and establish- 
ed place of business, and service on 


are subject matter of complaint, ne 
not describe new and separate cause 
action, arising therefrom in defendan 
favor, for unlawful conspiracy an 
combination by plaintiff and other pat- 
entees to create monopoly, in order for 
defendant to secure relief by way 0! 


him in that place of business had to be counterclaim, but true character of 
made on an agent of his conducting the such transactions may be disclosed 
business. Jud.Code, § 48, 28 U.S.C.A. eounterclaim supplementing 


§ 109.—Ingenuities Corporation of 
America v. Metcalf Neckwear Co., 35 
F.Supp. 575. 


showing plaintiff’s entire transactio, 
to constitute such violation. Clayton 
Act § 4, 15 U.S.C.A. § 15—Hancock Oi 
Co. v. Universal Oil Products Co., 1 
H.2d 45. oes 
In patents infringement suit, defend- 
ant’s counterclaim, alleging unlawful 
conspiracy by plaintiff and other pat-— 
entees to create monopoly through 


§ 551 
D.C.Wash. A bill, alleging that in- 
vention had gone into extensive use, 
that defendants had been potified of 
plaintiff's ownership and rights under 
patent, and of defendants’ infringe- 
ment thereof, but that defendants con- 
tinued infringement by manufacture 
and sale of hydraulic pipe in manner 
identical to method covered by the 
patent, and that defendants derived 
great gain and profit from such use, 
stated a claim upon which relief could 
be granted.—Gere v. Canal Boiler 

Works, 33 F.Supp. 558. 


exercise of ownership and introduction 
to public use of such patents, was a 


be stated in answer. Clayton Act § 4, 
15 U.S.C.A..§ 15; Rules of Civil Pro- 
cedure for District Courts, rule 13(a), 
28 U.S.C.A. following section 723c; 
Equity Rule 30, 28 U.S.C.A. following 
section 723.—Hancock Oil Co. v. Uni- 
versal Oil Products Co., 115 F.2d 465. 

C.C.A.N.J. In patent infringement 
action, a counterclaim interposed by an 
intervener alleging that plaintiffs were 
violating the federal anti-trust laws in 
that they were attempting illegally to 
extend the monopoly of the _ patent 
set up a cause of action within the 
jurisdiction of the federal courts inde- 
pendent of the validity or invalidity of 
the patent, and whether counterclaim 
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D.C.Mass. Plaintiff should be able, 
and be called upon, to furnish defend- 
ant before trial and by way of particu- 
lars with the identity of persons to 
whom its radio receiving sets would 
have been sold but for detendant’s mis- 
eonduct, and failure reasonably to com- 
ply with an order that that be done at 
least ten days before trial would be 
deemed sufficient basis for an applica- 
tion by defendant to strike from the 


ay 


eet 
ig 


suit, transactions or occurrences, which 


transactions described in complaint in — 


an 
rule, 


“compulsory counterclaim” required to — 


Lie 


4 


~T z y at 4 ; > 
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the procedural rules was unimportant. 


Courts, rule 13(a, b), 28 U.S.C.A. fol- 
lowing section 723¢c—Barber Asphalt 
‘Corporation v. La Fera Grecco Con- 
 tracting Co., 116 F.2d 211, reversing 
» 30 E. Supp. 495. ~ i 
i D.C.Tenn. Defendants 
for patent infringement could not un- 
der the Declaratory Judgment Act 
assert counterclaim pleading invalidity, 
; since question as to validity and in- 
_ fringement of certain claims of plain- 
tiff’s patent was already before court 
and complete relief could be accorded 
ithout necessity of counterclaim. 
ud.Code § 274d, 28 U.S.C.A. § 400; 
Rules of Civil Procedure for District 
‘ourts, rule 41, 28 U.S.C.A. following 


being sued 


ection 723c—Lambert v. Dempster 
‘os., 34 F.Supp. 610. 

iy § 566 
D.C.N.Y. Where injunction was 


ranted after trial of a patent infringe- 
ment action, and accounting was re- 
erred to special master but no final 
judgment had been entered, plaintiff 
“was permitted to file a supplemental 
complaint setting forth defendants’ con- 
tinuing Maieiueenients of claims previ- 
ously held va.id and infringed. Rules 
f Civil Procedure for District Courts, 
le 15(d), 28 U.S.C.A. following sec- 
ion 723¢c.—Otis Elevator Co. v. 570 
- Building Corporation, 35 F.Supp. 348. 
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9.C.Del. Motion by defendant for 
bill of particulars in the nature of 
interrogatories seeking proof of  in- 
fri.gement of patents in suit would be 
denied, since such eyidentiary facts 
hould be sought by discovery after 
ssue joined.—Bakelite Corporation v. 
Lubri-Zol Development Corporation, 36 
Supp. 105. 
In action involving infringement of 
patents, motion by defendant for bill 

f particulars would be denied insofar 
s motion called for detailed proofs 

( of manufacture,— 


elopment Corporation, 36 F.Supp. 105. 
In action involving infringement of 
patents, motion by defendant for bill 
of particulars asking plaintiffs to iden- 
tify by date, name of addressee and of 
' sender, any written notice of infringe- 
ment sent to plaintiffs and to their 
~ eustomers would be denied as a de- 
mand for evidence.—Bakelite Corpora- 
_ tion v. Lubri-Zol Development Corpo- 
ration, 36 F.Supp. 105. 

‘In action involving infringement of 
- patents, where prior art, prior uses, 
ete., cited in complaint were alleged 
therein to be pertinent to all patents 
involved, motion by defendant for bill 
of particulars would be denied insofar 
as it sought particulars with respect 
to which prior patents and _ publica- 
tions, and which of the instances of 
prior invention, prior use, ete., cited 
in the complaint were asserted to an- 
_ ticipate the patents.—Bakelite Corpora- 
tion v. Lubri-Zol Development Ccr- 
poration, 36 F.Supp. 

In action involving infringement of 
patents, motion by defendant for Dill 
of particulars asking plaintiffs to iden- 
tify the papers they would rely upon 
in support of statutory defense that 
for purpose of deceiving the public the 
patents were made to contain less than 
the whole truth relative to their dis- 
covery or invention would be_ denied 
as a request for evidence.—Bakelite 
Corporation y. Lubri-Zol Development 
Corporation, 36 F.Supp. 105 

In action involving infringement of 
patents, motion for bill of particulars, 
-asking plaintiffs to identify the ad- 
missions, representations, and the par- 
ticular patents upon which the plain- 
tiffs would rely in connection with 
defense that scope of claims was 
limited by file history, would be de- 
nied on ground that particulars were 
not needed to enable defendant to file 
its answer, where it was specifically 
alleged in complaint that such defense 
was relied upon in connection with 
each patent involved.—Bakelite Cor- 
poration y, lLubri-Zol Development 
Corporation, 36 F.Supp. 105. 


‘was compulsory or permissive under 


Rules of Civil Procedure for District- 


D.C.N.Y. Patent cases are sui gener 
is, and bills of particulars are granted 


more liberally than in other cases.— 


Ingenuities Corporation of America_v. 
Metcalf. Neckwear Co., 35 F.Supp. 575. 

D.C.N.Y. A bill of particulars con- 
cerning patent claims on which plain- 
tiff notified defendant it would rely 
was ordered to be served ten days 
after receipt by defendant of notice 
from plaintiff, and on service of bill 
there was directed to be exchanged 
between the parties the date of in- 
vention of patents in suit, where 
earlier than filing dates, and the same 
information @oncerning any patents 
offered by defendant by way of de- 
fense.—Western States Mach. Co, v. S. 
S. Hepworth Co., 1 F.R.D. 576.— 

D.C.R.I. Where supplemental bill of 
complaint in patent infringement suit 
complied substantially with form of 
complaint for infringement of patent 
set forth in Appendix of Forms to the 
Federal Rules and was sufficiently par- 
ticular to enable defendant to frame 
its answer, defendant could not by 
motion for bill of particulars require 
plaintiff to file with clerk of court a 
sample or samples of defendant’s prod- 
ucts imed to be an infringement of 
plaintWf’s patent, nor require plaintiff 
to state date of alleged invention and 
date of written notice of claim of in- 
fringement, and how and by whom 
such notice was given. Federal Rules 
of Civil Procedure, rules 12(e), 84, 28 
U.S.C.A. following section 723c; Feder- 
al Rules of Civil Procedure, Appendix 
of Forms, form 16, 28 U.S.C.A. follow- 
ing section 723¢c.—Bellavance vy. Frank 
Morrow Co., 2 F.R.D. 9. 

See Wandscheer v. Sicard Ltd. [1941] 
3 Dom.L.R. 302. 
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C.C.A.Mich. In infringement _ suit, 
district court did not err in refusing to 
strike paragraph of answer relating to 
consent decrees and transactions be- 
tween parties to prior infringement 
suits, nor in ruling that evidence of- 
fered thereunder was relevant as bear- 
ing on and diminishing weight to be 
accorded evidence of general accept- 
ance of patent as valid.—Oxford Var- 
nish Corporation v. General Motors 
Corporation, 120 F.2d 44, affirming 23 
F.Supp. 562. 

D.C.N.Y. The disposition of motion 
to dismiss complaint in action against 
Westchester county for patent in- 
fringement based on use of toll bridge 
checking apparatus, on ground that 


plaintiff failed to state a claim because ' 


of failure to allege compliance with 
New York statute requiring filing of 
notice of claim against Westchester 
county and service of notice of inten- 
tion to sue before civil action can be 
brought against county, was not af- 
fected by inclusion’ by plaintiff in com- 
plaint of plea for injunctive relief. 
Laws N.Y.1922, c. 292, as amended by 
Laws N.Y.1931, c. 561; Federal Rules 
of Civil Procedure, rule 12(b), 28 U.S. 
C.A. following _section 723c.—Cooper 
v. Westchester County, 39 F.Supp. 58. 


D.C.N.Y. In patent infringement ac- 
tion wherein defendant filed third par- 
ty complaint, allegations of third par- 
ty complaint in which defendants 
sought an adjudication of their rights 
under certain patents by declaratory 
judgment would not be stricken as im- 
pertinent or sham. Federal Rules of 
Civil Procedure, rule 12(f), 28 U.S.C. 
A. following section 723¢c.—EKastman 
Kodak Co. vy. McAuley, 2 F.R.D..24, 

In patent infringement action, alle- 
gations of third party complaint set- 
ting up defenses of laches and estop- 
pel, which were properly pleaded as 
such under federal rule, could not be 
stricken as sham or immbterial. Fed- 
eral. Rules of Civil Procedure, rules 8 
(c), 12(f), 28 U.S.C.A., following sec- 
tion 723¢c—KHastman Kodak Co. y. Mce- 
Auley, 2°E. RDA 21; 

In patent infringement action the 
question of sufliciency in law of de- 
fenses of laches and estoppel, which 
were set up in third party complaint, 
and were alleged by plaintiff to have 
been predicated on violation of plain- 
tif’'s patent by third party, was re- 


i gener- 


D.C.Ohio. Where plaintiff brought 
declaratory judgment action for dec- 


laration of invalidity of patent, de- 
fendant filed counterclaim for infringe- 
ment of reissue of the patent, and 
plaintiff filed reply containing para- 
graphs averring that defendant unrea- 
sonably neglected to file disclaimer 
and that consequently original patent 
was invalid at time of filing of ap- 
plication for reissue and that reissue 
was invalid because of invalidity of 
original patent, motion to strike such 
paragraphs on ground that they failed 
to state defense to the counterclaim 
was overruled with privilege of re- 
newal at or during trial—Parris-Dunn 
Corporation v. Fales, 36 F.Supp. 51. 

Where plaintiff brought declaratory 
judgment action for declaration of in- 
validity of patent, defendant filed 
counterclaim for infringement of reis- 
sue of the patent and plaintiff filed 
reply, motion to strike paragraph of 
plaintiff's reply stating that defendant 
was estopped to deny that he had 
knowledge of turbines of kind which 
were the subject matter of patent 
claims in issue, prior to alleged inven- 
tion thereof, on ground that the para- 
graph was irrelevant to any defense 
of the plaintiff to the counterclaim, 
was overruled with privilege of re- 
newal at or during trial of the cause 
on the merits.—Parris-Dunn Corpora- 
tion vy. Fales, 36 F.Supp. 51. 


D.C.Ohio. If defendant’s motion for 
judgment on the pleadings on ground 
of failure to state claim on which re- 
lief could be granted, was considered as 
questioning the sufficiency of the com- 
plaint without regard: to the answer, 
the court was required to assume the 
truth of the allegations that a relation- 
ship of confidence and trust existed be- 
tween plaintiff and defendant, and that 
plaintiff revealed to defendant methods 
of patent in action based on theory 
that defendant violated the confidence 
and surreptitiously obtained a patent. 


Federal Rules of Civil Procedure, rule . 


12(b), 28 U.S.C.A. following section 
723¢c.—Liquid Carbonic Corporation v. 
Goodyear Tire & Rubber Co., 38 
Supp. 520. 


‘ § 569 

C.C.A.Cal. In patent infringement 
suit, allowance of motion for leave to 
amend a counterclaim, made over two 
years after counterclaim was filed, was 
in trial court’s sound discretion, which 
would not be reversed except for abuse 
of discretion. Federal Rules of Civil 


Procedure, rule 15, 28 U.S.C.A. follow-: 


ing section 723¢c.—Hancock Oil Co. v. 
Universal Oil Products Co., 120 F.2d 
Hee suppl*menting opinion 115 F.2d 


In patent infringement suit, refusing 
to permit defendant to amend counter- 
claim by alleging conspiracy to create 
monopoly was not an abuse of discre- 
tion where same facts had been al- 
leged in another suit between different 
parties involving the same_ patents, 
and defendant did not explain its al- 
leged ignorance of sueh facts. Clayton 
Act -§,'4,' 16 U.S.C_A.''§ 15; > Wederal 
Rules of Civil Procedure, rule 15, 28 
U.S.C,A. following section 723¢.—Han- 
ye aon oes ee Oil Products 

0., a. 2.¢ supplementin in- 
ion 415 Pod 45%he o- Hie 

C.C.A.N.Y. Where patent 
agreement was entered into after an 
injunction against infringement had 
issued, and licensee was charged with 
violating injunction by ‘sale of ma- 
chines outside licensed territory, wheth- 
er the machines thus sold were merely 
equivalents or colorable imitations of 
the patented machine could be tried 
out either on a supplemental bill for 
infringement, or on a motion to punish 
for contempt, in the trial judge’s dis- 
cretion.—Lewis Invisible Stitch Mach. 


license 


+ 


fs ee ‘ i Ane: i 
patent license agreement cov- 
ng combined sewing and _pinking 
machines embodying invention was en- 
tered, into after injunction against in- 
fringement had issued and_ licensor 
sought to have licensee punished for 
contempt for selling machines in unau- 
thorized territory, but machines thus 
sold were not before trial court, de- 
termination that infringement issue 
should be tried out on supplemental 
bill for infringement rather than on 
motion to punish for contempt was a 
proper exercise of trial court’s discre- 
tion.—Lewis Invisible Stitch Mach. Co. 
v. Popper, 118 F.2d 191, affirming 33 
F.Supp. 812. 3 

D.C.N.Y. In patent infringement ac- 
- tion where defendant asserted that it 
had ceased infringing plaintiff’s first 
patent, plaintiff was granted permis- 
sion to amend complaint so as to make 
a cause of action cognizable in equity. 
—Gordon ve. Easy Washing Mach. Cor- 
poration, 34 F.Supp. 292. 

D.C.N.Y. In patent infringement 
suit in which plaintiff sought to file 
reply to set up new matter to estab- 
lish estoppel against defendant from 
asserting defenses, court, in exercise 
of its discretion, would permit plain- 
tiff to serve amended complaint set- 
ting up cause of action together with 
any matter claimed to constitute an 
estoppel against defendant from as- 
serting particular defenses thereto, in 
order to avoid confusion.—Oldfield vy. 
Nunn Brass Works, 86 F.Supp. 639. 

D.C.N.Y. In patent infringement 
suit, plaintiff’s motion, made after tri- 
al, to conform the pleadings to proof 
by amending complaint to include re- 
issue patent, was granted. Federal 
Rules of Civil Procedure, rule 15(b), 
28 U.S.C.A. following section 723c;, 35 
U.S.C.A. § 64.—Winsted Hardware Mfg. 
Co. y. Samson-United Corporation, 37 
F.Supp. 1002. 

D.C.R.I. Where original complaint 
charging infringement by defendant of 
Patent No. 2,108,247, for an invention 
in’ a bracelet was filed February 6, 
1941, and on April 19, 1941, plaintiff 
filed a motion for leave to file a sup- 
plemental bill of complaint charging 
infringement by defendant of Patent 
No. 2,114,930, which had been assigned 
by patentee to plaintiff on April 16, 
1941, and which was allegedly for an 
improvement upon the same _ bracelet 
construction originally patented by 
plaintiff, plaintiff’s motion for leave to 
file supplemental complaint was grant- 
ed in the interest of expedition, econ- 
omy, and the speedy disposition of the 
controversy. Federal Rules of Civil 
Procedure, rule 15(d), 28 U.S.C.A. fol- 
lowing section  723c.—Bellavance vy. 
Frank Morrow Co., 2 F.R.D. 9. 
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C.C.A.Cal. In patent infringement 
action, evidence was insufficient to es- 
tablish that defendant independent 
dealer in beauty shop supplies was 
“estopped” from challenging validity 
of patent for hair-waving apparatus.— 
U. S. Appliance Corporation v. Beauty 
Shop Supply Co., 121 F.2d 149. 


C.C.A.I11. In patent infringement 
action, exhibits disclosing state of 
prior art were admissible on issue of 
invention even though the exhibits 
were not pleaded and previous notice 
thereof was not given to the patentee. 
35 U.S.C.A. § 69.—Oswell v. Bloom- 
field, 113 F.2d 377. : 

Proof of the state of the art is al- 
ways admissible to show want of in- 
vention regardless of whether the de- 
fense is pleaded. 35 U.S.C.A. § 69.— 
Oswell v. Bloomfield, 113 F.2d 377. 

C.c.A.[J]. Prior art device, -which 
was not pleaded or identified in notices 
as to proof of previous invention, 
knowledge, or use of thing patented, 
was admissible only for purpose of 
showing the state of the art and lack 
of invention. 35- U.S.C.A. 69.—Ace 
Patents Corporation vy. Exhibit Supply 
Co., 119 F.2d 349. Sey 

C.C.A.11. In patent infringement 
suit, burden of showing that accused’s 
structure, infringed plaintiff’s patent 


was 0 


be 
MORE 


plaintiff—Outboard Marine & 


aie 
Mfg. Co. v. Muncie Gear Works, 119 
F.2d 404. | ; 


C.C.A.Ill. Where asserted patentable 


novelty of patent covering an exhaust 
tube for internal combustion engine 
consisted of a tapering exhaust pipe 
having a submersible outlet which was 
adapted to destroy its resonance to 
pulsation frequencies, no infringement 
of claims 1 and 2 were shown, where 
the evidence failed to show that the 
tapering pipe of the accused structure 
was of such dimensions as to be reso- 
nant to the frequencies of. the pulsa- 
tions oceasioned by the engine exhaust. 
—Outboard Marine & Mfg. Co. v. Mun- 
cie Gear Works, 119 F.2d 404. 

C.C.A.Ohio. The origin of defend- 
ant’s machines, the circumstances of 
their appearance in United States, and 
efforts made to avoid charge of in- 
fringement after notice, raised infer- 
ences in respect to infringement which 
could not be dispelled except on clear 
and convincing evidence of funda- 
mental differences between such ma- 
chines and the machines disclosed in 
plaintiff's patent.—Williams Mfg. Co. 
v. United Shoe Mach. Corporation, 121 
F.2d 273, modifying United Shoe Mach. 
Corporation y. Williams Mfg. Co., 29 
F.Supp. 1015. 

D.C.Md. Uncontradicted testimony 
that president of patent licensee per- 
sonally informed executive of alleged 
infringer that articles to be thereafter 
Supplied by infringer in filling an order 
by certain firm would infringe patent 
established notice of infringement as 
basis for recovery of damages. 35 U.S. 
C.A. § 49.—Kilgore Mfg. Co. vy. Tri- 
umph Explosives, 37 F.Supp. 766. 

D.C.Mich. In action for infringement 
of patent, evidence established that 
plaintiff acquired legal title to the pat- 
ent through assignment for a valuable 
consideration without notice of prior 
unrecorded assignment by assignor to 
another and that title to patent had 
already vested in plaintiff at time of 
assignor’s subsequent assignment there- 
of to another after the assignment to 
plaintiff had been recorded in the Pat- 
ent Office.—Super Ironer Corporation v. 
Watts Laundry Equipment Co., 37 F. 
Supp. 986., 
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D.C.Wis. Owner of patent had bur- 
den of explaining reason for delay of 
nine years in bringing action for in- 
fringement.—Kromer Cap Co. y. J. C. 
Penney Co., 38 F.Supp. 789. 
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C.C.A.Md. As affecting the validity 
of a reissue patent covering a process 
for the production of ethylene oxide, 
evidence showed: that the voluntary 
introduction of water into the reaction 
chamber as a necessary. step in the pro- 
cedure was a mandatory provision of 
the original patent and that the reis- 
sue patent did not contemplate the vol- 
untary introduction of water.—U. In- 
dustrial Chemicals v. Carbide & Car- 
bon Chemicals Corporation, 121 F.2d 
665, affirming Carbide & Carbon 
Chemicals Corporation v. U. S. Indus- 
trial Chemicals, 34 F.Supp. 813. 

Defendant could not contend that re- 
issue patent involved in infringement 
action was largely an embodiment of 
details set out in French and British 
patents, where attorney who had 
charge of applications for reissue pat- 
ent testified without contradiction or 
impeachment that he then had no 
knowledge whatever of the details of 
those foreign patents.—U, S. Industrial 
Chemicals v. Carbide & Carbon Chemi- 
eals Corporation, 121 F.2d 665, aflfirm- 
ing Carbide & Carbon Chemicals Cor- 
poration vy. U. S. Industrial Chemicals, 
34 K.Supp. 818. ‘ 

Evidence sustained the finding of the 
Patent Office, affirmed by the district 
judge, that statute permitting a reis- 
sue patent only if error in original pat- 
ent has arisen by inadvertence, acci- 
dent, or mistake, and without any 
fraudulent or deceptive intention, was 
adequately satisfied with respect to a 
réissue patent obtained for a process 
for the production of ethylene oxide, 
385 US.C.A. § 64.—U. S. Industrial 
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‘cals Corporation, 121 F.2d 665, aftirn 
ing Carbide & Carbon Chemicals 
poration vy. U. S. Industrial Chemi 
34’ F.Supp. 813. ; ; 5 
C.C.A.Ohio, In patent infringem 
action, alleged infringer has burden of _ 
proving lack of patentability and the 
burden is a heavy one,—American 
Chemical: Paint Co, vy. Firestone 
Products Co., 117 F.2d 927, affi 
27 F.Supp. 144. ; o 
C.C.A.Ohio. A person, otherwise 
infringer, who assails validity of pat- 
ent which is fair upon its face, bea 
a heavy burden of persuasion, a 


a dubious preponderance.—William: 
Mfg. Co. v. United Shoe Mach Coe 
ration, 121 F.2d 273, modifying United 
Shoe Mach. Corporation v. Willia 
Mfg. Co., 29 F.Supp. 1015. . , 

€.C.A.Or. In patent infringement ac- 
tion, drawings which were explanato : 
of the very small drawings of pate 
involved, being based upon the pat 
drawings and the description ther 
were admissible.—Baile ‘ 
buck & Co., 115 F.2d 
patent 


patents and should not be required 
rap igs matters settled in a for 
action, 


source and use composition covered by 
patent in suit had burden of establisk 
ing existence of such a license.—B. B 
Chemical Co. v. Cataract Chemical C 
35 F.Supp. 586, second. case, amending 
35 F.Supp. 586, first case, adhering 
31 F.Supp. 374. yey 
D.C.Tex. In patent infringement a 
tion, plaintiff had burden of establis! 
ing that commercial method actually — 
practiced by defendant and its product 
thereby manufactured, alleged to be ~ 
infringements, did not come under @ 
plications and claims of patents a: 
signed to defendant.—Godfrey L. Cabot. 
Inc., v. J. M. Huber Corporation, 35 F. 
Supp. 373. ‘ iN i) 
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C.C.A.1ll, Evidence supported find- — 
ing of master in chancery, to whom 
patent infringement suit was referred 
upon matter of accounting, that acts of — 
defendant subsequent to decree adjudg- 
ing defendant guilty of infringement 
did not amount to infringement, where 
two persons employed by defendant 
to inspect gears manufactured by de- 
fendant testified that all gears having 
an_infringing convexity were rejected. 


vad 
i 


W. H. Miner, Inc., v. Peerless Houleane 
ment Co., 115 F.2d 650, certiorari de- ‘ie 
nied Peerless Equipment Co. vy. W. H. 
Miner, Inc., 61 S.Ct. 615, igen 
Evidence supported finding of master 
in chancery and District Court, in de- — 
termining profits from sale of infring- 
ing devices as a measure of damages 
for the infringement, that at least 30 
per cent. of infringer’s general over- — 
head expense was in fact selling ex- | 
pense of non-infringing business and 
that such amount should be deducted ; 
therefrom before allocating general 
overhead between infringing and non- 
infringing business.—W. H. Miner, Inc., _ 
v. Peerless Equipment Co., 115 F.2d. 
650, certiorari denied Peerless Equip- — 
ment Co. v. W. H. Miner, Ine., 61 S.Ct. 
C.C.A.Ohio. In suit for alleged in- 
fringement of patent for process of ap- 
plying corrosion resisting coats to 
pipes, evidence sustained defense of im- 
plied license to use process.—Frederick 
B. Stevens, Inc., v. Steel & Tubes, 114 
E.2d 815. 

C.C.A.Pa, In action for alleged in- 
fringement of reissue patent for im- 
provement in wood lacquer, evidence 
warranted conclusion that plaintiff's as- 
signor, to whom original patent was is- ' 
sued, adequately disclosed product coy- 
ered by reissue patent in assignor’s or- 


na 


cy 
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Co. v. Ellis-Foster Co., 114 F.2d 771, 
affirming Hllis-Foster Co. vy. 
a Spruance Co., 28 F.Supp. 375. ; 

--‘In action for alleged infringement of 
--—s' reissue patent, defendant’s contention 
that trial court had credited plaintiff’s 
assignor, to whom original patent was 
issued, with something that assignor 
did not disclose in original application 
- eould not be sustained.—Gilbert Spru- 
ance Co. v. Ellis-Foster Co,, 114 F.2d 
771, affirming Hllis-Foster Co. v. Gil- 
ert Spruance Co., 28 F.Supp. 375. 

.C.Cal. In suit for patent in- 
gement, evidence did not sustain 
Ps tiff’s’ contention that manufactur- 
er of alleged infringing device had 

 apE opriated device from drawings on 
file wrapper of a patent which plain- 
‘tiff ~owned.—Leishman vy. Associated 
duaoreale Hlectric Co., 86 F.Supp. 


oar In patent infringement ac- 
tion against corporation and_ several 
ividual defendants, case was dis- 
~ missed. individual ‘defendants, 
here proof failed to establish that in- 
dividual defendants acted other than 


pl 


rs 


as mere stockholders, directors, or of- 
- ficers of corporation or that their con- 
duct was such as to bring them with- 
us of joint or several cepts dash 


ead surrounding bottom, 
m patented combination, and hence 


U. S., 37 F.Supp. 141. 
vidence held to establish that meth- 
used by United States in moderniz- 
g warships antedated patent on de- 
nm for marine vessels, so as to pre- 
de liability for infringement.—Mar- 
eet Corporation v..U. S., 37 F. 
seen 
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€.C.A.Cal. In patent infringement 
action where defendants strongly re- 
ied upon prior use of patented process 
and it was conceded by plaintiff that 
method used by another person was 
the method covered by patent in suit, 
nd the only question was as to pri- 
‘ity, the trial court should have made 
finding on the issue as to which 
there was extensive evidence.—Paul H. 
Hawkinson Co. v. Thompson Tire Co., 
(120 F.2d 174. 


 €.C.A.Md. Whether a reissued patent 

is for the same invention as that em- 

died in the original patent or for a 

fferent one is a question for the court 

to determine as a matter of construc- 
tion on a comparison of the two in- 
struments, aided or not by the testi- 
ony of expert witnesses as it may or 
may not appear that one or both may 
eontain technical terms or terms of art 
requiring such assistance in ascertain- 
ing the true meaning of the language 

employed. 35 U.S.C.A. § 33.—U.'S. In- 

i dustrial Chemicals v. Carbide & Carbon 

Chemicals Corporation, 121 F.2d 665, 

- affirming Carbide & Carbon Chemicals 

- Corporation y. U. 8. Industrial Chem- 

_ iecals, 34 F.Supp. 813. 

ies C.C.A.N.Y. in patent infringement 
suit, question of invention rather than 
of anticipation is the first question to 
decide when validity of patent is ques- 
tioned.—__Knaust Bros. v. Goldschlag, 

Ae ¥.2d 1022, affirming 28 F.Supp. 

D.C.N.Y. In patent infringement ac- 
tions the state of the art is always 
available to the court.—White y. Lom- 
bardy Dresses, 40 F.Supp. 216. 

On the question whether there is in- 
vention or not, it is the duty of the 
court to consider the general state of 
the art, even where the defendant fails 
_ to set it up.—White v. Lombardy 
_-~«~*Dresses, 40 F.Supp. 216, 
avi D.C.Wash. Infringement of patent is 
a question of fact.—Gere v. Canal Boil- 
er Works, 33 F.Supp. 558. 

y In action for infringement of method 
patent, where alleged infringers failed 
to give required 30-day notice of in- 
tention to prove prior invention, and 


MOTH ih | Piya 
- iginal application.—Gilbert Spruance _ 
Gilbert | 


infringement suit 


5: 
In an 
against a dealer selling the challenged 


C.C.A.N.Y. 


apparatus, manufactured in part by 
another corporation not a party to the 
action, the dealer, successfully mov- 
ing for dismissal of the complaint as 
to part of the patents in controversy, 


‘had no such interest as would: justify 


the incorporation in the judgment of 
dismissal of a finding that the manu- 
facturer and its parent company had 
openly and avowedly conducted the de- 
fense, nor could such corporations, not 
being parties, make any motion, or 
procure such a finding by moving in 
the defendant dealer’s name, and hence 
the finding should be deleted.—Minne- 
apolis-Honeywell Regulator Co. ov. 
Thermoco, Inc., 116 F.2d 845, modi- 
fying 34 F.Supp. 403. 

C.C.A.N.Y. Whether uses of device 
over two years prior to application for 
patent were public or experimental was 
a ‘‘question of fact.” 35 U.S.C.A. § 31, 
—General Electric Co. v. Minneapolis- 
Honeywell Regulator Co., 118 F.2d 
278, reversing Brown Instrument Co. v. 
General Blectric Co., 35 F.Supp. 29, 
motion denied General Blectriec Co. v. 
Minneapolis-Honeywell Regulator Co., 


35 F.Supp.’ 35. 

D.C.Cal. Whether mechanical skill 
or inventive genius is involved in a 
patent is a ‘‘question of fact’’.—Leish- 
man vy. Associated Wholesale Electric 
Co., 36 F.Supp. 804. 

D.C.Conn. In patent infringement 
action, court was only concerned with 
whether device represented a discov- 
ery, without regard to whether device 
had utility and was an excellent de- 
vice from the manufacturing as well 
as from the selling point of view.— 
Electric mine v. Vybro Corporation, 
36 F.Supp. 676. 

D.C.N.Y. In patent infringement ac- 
tion involving both validity and in- 
fringement of design patent, the is- 
sue of infringement should be disposed 
of first.—S. R. Leon, Inec., v. Parfums 
Schiaparelli, 35 F.Supp. 641. 


D.C.N.Y. The court, within its sound 
discretion, may ‘order separate. trials 
on issues of patent validity and patent 
infringement. Federal Rules of Civil 
Procedure, rule 42(b), 28 U.S.C.A. fol- 
lowing section  728¢c.—Woburn De- 
greasing Co. of New Jersey v. Spencer 
Kellogg & Sons, 37 F.Supp. 311. 

The sound discretion to be exer- 
cised by the court in determining 
whether separate trials should be had 
on issues of patent validity and patent 
infringement must be based on con- 
sideration of convenience and preju- 
dice, and in exercising that discretion 
the court may properly consider the 
long-established practice of ‘hearing the 
usual issues in the patent action and 
the intimate relations which such is- 
sues bear to each other. Federal Rules 
of Civil Procedure, rule 42(b), 28 U. 
8.C.A. following section '723¢c_—Woburn 
Degreasing Co. of New Jersey v. Spen- 
cer Kellogg & Sons, 37 F.Supp. 311. 

Separate trials on the issues of pat- 
ent validity and infringement should 
not be had except upon the clearest 
showing that trial’ of validity issue 
will not involve trial of merits of 
other issues or a_ substantial duplica- 
tion of proof, if the other issues must 
be tried. Federal Rules of Civil Pro- 
cedure, rule 42(b), 28 U.S.C.A. follow- 
ing section 723¢c,—Woburn Degreasing 
Co. of New Jersey v. Spencer Kellogg 
& Sons, 37 F.Supp. 311. 

In action for infringement of patent 
wherein. answer alleged invalidity and 
denied infringement, defendant’s’ mo- 
tion for separate trial of the issue of 
invalidity did not require court to 
pass upon merits of that issue except 
in so far as it was necessary to deter- 
mine whether defendant made a prima 
facie showing of invalidity. Federal 


In action for infringement of patent 
on process for production of castor 
oil which would be soluble in mineral 
oils, wherein answer denied infringe- 
ment and alleged invalidity on ground 
that process had been theretofore pat- 
ented in a foreign country, defendant’s 
motion for separate trial of the issue 
of validity would be granted as against 
plaintiff’s contention that trial of such 
issue would require proof of the prior 
art. Federal Rules of Civil Procedure, 
rule 42(b), 28 U.S.C.A. following sec- 
tion 723c; 385. U.S.C.A.. § 32.—Woburn 


Degreasing Co. of New Jersey v. Spen-— 


cer Kellogg & Sons, 37 F.Supp. 311. 
D.C.N.Y. Two actions for injunctions 
against infringements of patents Nos. 
1,719,132, 1,758,901, 1,861,798, 2,096,341, 
and 2,145,633, for centrifugal separa- 
tors used in refining sugar} should be 
consolidated for trial though first three 
patents relate to automatic control of 
machines, while fourth patent covers 
water-cooled brake apparatus, some- 
times installed by defendant in struc- 
tures lacking automatic control means 
of operation, and last patent relates to 
syrup separator. Federal Rules of Civil 
Procedure, rule 42, 28 U.S.C.A. follow- 
ing section 723c.—Western States Mach. 
sae v. S. S. Hepworth Co., 37 F.Supp. 
D.C.Ohio. The court would not pass 
upon validity of patent which court 


determined was not infringed.—Van 
Wormer v. Champion Paper & Fibre 
Co., 87 F.Supp. 18. 

D.C.Or. In patent infringement suit, 


court must, irrespective of the pre- 
sumption of validity, examine inde- 
pendently the questions of invention, 
novelty and utility—Veaux v. South- 
ern Oregon Sales, 33 F.Supp. 605. 
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D.O.Mich. Where plaintiffs’ title and 
right to bring patent infringement suit 
was not entirely clear, but plaintiffs 
probably could clear up any defects in 
title if given a further opportunity to 
do so, extensive hearings were con- 
ducted, and defendant indicated that 
it did not desire suit dismissed for 
want of title without, passing on va- 


lidity and infringement of patents, 
court would enter findings without 
passing upon plaintiffs’ title—Lyon, 


Ine., v. Clayton & Lambert Mfg. Co., 
34 F.Supp. 771. 

D.C.Mo. It would be proper to dis- 
miss a patent infringement action if it 
appeared as a matter of law from docu- 
mentary evidence disclosing the prior 
art that there was no infringement.— 
Gibbs y.. Emerson Electric Mfg. Co., 35 
F.Supp. 213. 


The court may dismiss a patent. in- 


fringement action where it is able, by 
mere comparison, to comprehend the 
invention, and is able, from mere com- 
parison of the structures, to determine 
whether one device infringes another. 
—Gibbs y. Emerson Wiectric Mtg. Co., 
35 F.Supp. 213. 

D.C.N.Y. In patent infringement 
suit where court in memorandum stated 
“There was contributory infringement 
of the method claims 19 and 20”, pro- 
posed finding that defendant “has con- 
tributorily infringed Claim 20 of said 

atent’”’ was proper.—B. B. Chemical 

o. v. Cataract Chemical Co., 35 F. 
Supp. 586, second case, amending 35 
F.Supp. 586, first case, adhering to 31 
F.Supp. 374. 


§ 591 

C.C.A.J1. In action for infringement 
of patent covering a tablet depositing 
machine, the District Court erroneous- 
ly granted summary judgment dis- 
missing the action without inquiry in- 
to the facts on ground that testimony 
showed that plaintiff was using its 
patent to secure a monopoly of non- 
patented salt tablets under license 
agreements in absence of a definite fac- 
tual showing by defendant of illegality 
arising from license agreements. Clay- 
ton Act § 3, 15 U.S.C.A. 14.—G. S: 
Suppiger Co. v. Morton Salt Co., 117 


ty 


J 


F. 

patent infring 

A _ whe alidity of the patent 
and noninfringement are both set up 
as defenses and the trial court dis- 
misses the bill on the ground that the 
patent is invalid, without passing upon 
the issue of infringement, and neither 
party makes a request fora finding on 
that question, the decree must be re- 
garded as being wholly without impli- 
cation on the issue.—Evr-Klean Seat 
Pad Co. v. Firestone Tire & Rubber 
Co., 118 F.2d 600. 

C.C.A.N.J. Injunction in patent in- 
fringement suit restraining defendant 
from making, using, selling or causing 
to be made, used or sold any tractor 
of the identical construction of speci- 
fied tractor or any tractor of substan- 
tially the same construction as such 
tractor with regard to “claims 5, 26, 
27, 28, 29, 30, 31 or 86, of the White- 
acre letters patent No. 1,744,516” 
would amply protect the plaintiff if 
modified by the insertion of the phrase 
“or any of them” after foregoing quot- 
ed phrase.—Caterpillar Tractor Co. v. 
International Harvester Co., 120 F.2d 
82, modifying 32 F.Supp. 304. 

D.C.Mass. A motion for summary 
‘judgment, based in part upon aver- 
ment that patent was invalid for want 
of invention in view of prior art, was 
denied where court could not, after 
hearing counsel, say with assurance 
that there was “no genuine issue as 
to any material. fact” within meaning 
of rule of civil procedure. Rules of 
Civil Procedure for District Courts, 
rule 56, 28 U.S.C.A. following section 
723¢c.—Kendall Co. vy. Earnshaw Knit- 
ting Co, 1) P.R:D; 357) . 

D.C.Mo. An adjudication of invalid- 
ity between plaintiffs and another al- 
leged infringer did not constitute a 
final adjudication of invalidity so as to 
bind the plaintiffs from asserting in- 
fringement by other parties and did 
not warrant summary judgment for de- 
fendant in patent infringement suit. 
Rules of Civil Procedure for District 
Courts, rule 56, 28 U.S.C.A. following 
section 723¢c.—Clair vy. Sears Roebuck & 
Co., 34 F.Supp. 559. 

D.C.Mo. Where noninfringement ap- 
peared from incontrovertible proof in 
patent infringement action, it was duty 
of court to grant defendants’ motion 
for judgment.—Gibbs v. Emerson Blec- 
tric Mfg. Co., 35 F.Supp. 213. 

D.C.Mo. Where if plaintiffs were 
correct there was an issue of contribu- 
tory infringement of patent presented, 
defendants’ motion for summary judg- 
ment was required to. be. overruled. 
Federal Rules of Civil Procedure, rule 
56, 28 U.S.C.A. following section 723¢.— 
Dairy Engineering Corporation y. De- 
Raef Corporation, 1 F.R.D. 679 


D.C.N.Y. In patent infringement ac- 
tion involving both validity and in- 


fringement of design patent, where par- 
ties stipulated that all evidence was 
before court and there was no dispute 
as to material issues of fact, action 
could be disposed of upon motion for 
summary judgment under Civil Pro- 
cedure Rule. Rules of Civil Procedure 
for District Courts, rule 56, 28 U.S.C. 
A. following section 723¢.—S. R. Leon, 


Ine.,, v. Parfums Schiaparelli, 35 F. 
Supp. 641. 
D.C.N.Y. Where it definitely ap- 


pears ‘in a suit for alleged patent in- 
fringement that there is no infringe- 
ment, the court may determine issues 
on affidavits and dismiss bill, but mo- 
tions for summary judgment are gen- 
erally denied in patent cases based 
solely on affidavits. Federal Rules of 
Civil Procedure, rule 56, 28 U.S.C.A. 
following section 7238¢c.—Chas, Fischer 
Spring Co. v. Motion Picture Screen & 
Accessories Co., 36 F.Supp. be 

Where basis for defendants’ motion 
for summary judgment in suit for al- 
leged patent infringement was the ad- 
judication of a contempt issue against 
defendant in prior action between 
plaintiff and defendant arising out of 
same patent as patent involved in in- 
stant suit, and defendant contended 
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~ 4 ) in 
ce claimed to infringe plain- 


outside scope of plaintiff’s patent, and 
plaintiff denied defendant’s contention, 
motion’ would be denied, since issue 
required trial. Federal Rules of Civil 
Procedure, rule 56, 28 U.S.C.A. fol- 
lowing section 7238¢c—Chas. Fischer 
Spring Co. v. Motion Picture Screen & 
Accessories Co., resents 227. 


D.C.Md. In action for patent in- 
fringement, plaintiff’s motions for or- 
der compelling defendant’s officer, 
whose deposition plaintiff was taking 
in advance of trial, to answer questions 
and for production of defendant’s docu- 
ments for inspection before trial, would 
be denied, although defendant would 
be required to have documents avail- 
able at trial, where answers to ques- 
tions and production of documents 
would require disclosure of a trade 
process which defendant, in good faith, 
claimed was secret, and it could not 
be determined in advance of trial 
whether disclosure was necessary to 
final decision, and required disclosure 
might prejudice defendant, and refusal 
to compel disclosure would not preju- 
dice plaintiff at trial. Federal Rules 
of Civil Procedure, rules 26(a) (b), 30 
(b), 34, 28 U.S.C.A. following section 
723c.—Lever Bros. Co. v. Proctor & 
Gamble Mfg. Co., 38 F.Supp. 680. 

In action for patent infringement, 
plaintiff’s motion to require defendant 
to produce for inspection in advance of 
trial a!l written reports, memoranda, 
or other records of conferences of of- 
ficers or members of defendant’s tech- 
nical staff attended by a designated 
person in which certain processes were 
discussed would be denied as too gen- 
eral. Federal Rules of Civil Procedure, 
rule 34, 28 U.S.C.A. following section 
723c.—Lever Bros. Co. vy. Proctor & 
Gamble Mfg. Co., 38 F.Supp. 680. 

D.C.Mass. Federal District | Court 
would not grant order that defendant 
comply with master’s order to furnish 
plaintiff with list of defendant’s cus- 
tomers who purchased defendant’s in- 
fringing machine on or -after certain 
date, including names and addresses, 
since master’s order was sufficient for 
the purposes.—Standard Mailing Ma- 
eta Co. v. Ditto, Inc., 35 F.Supp. 

Defendant was properly ordered to 
furnish plaintiff with list of names and 
addresses of purchasers of defendant’s 
infringing machine on or after certain 
date, as against defendant’s objection 
that it would result in loss of its good 
will in so far as such customers were 
coneerned, since the good will was 
built up by sale of machines that in- 
fringed  plaintiff’s patent.—Standard 
Mailing Machines Co. v. Ditto, Inc., 35 
F.Supp. 228. 

D.C.Mass. In patent infringement 
suit, defendants should not be deprived 
of right to rely on invalidity of patent 
as without utility and disclosing in- 
operative process because they cannot 
state wherein patent is inoperative or 
lacking in utility, as requested in 
plaintiffs’ interrogatories. Rules of 
Civil Procedure for District Courts, 
rules 33, 37, 28 U.S.C.A. following sec- 
tion 723¢.—Dunlop Tire & Rubber Cor- 
poration v. Firestone Tire & Rubber 
Con AE RED! 1335. 


D.C.N.Y. Where plaintiff, in answer 
to defendant’s interrogatories, stated 
that original conception, disclosure, and 
reduction to practice of invention oc- 
eurred “in the summer of 1924,” and 
that first written description was made 
on June 22, 1925, plaintiff would be 
permitted to file amended answer to 


interrogatories, the effect of which 
would establish month of conception 
and disclosure as October, 1923, and 


month of reduction to practice as Feb- 
ruary, 1924, if trier of facts is ap- 
prized of exact change in testimony, so 
that apparent reason for the change 
may be given due weight in appraisal 
of plaintiff's testimony in its entirety, 
but, if defendant is thereby subjected 
to additional expense, reimbursement 


tiff’s patent was same as device which — 
court in prior action had adjudged as 


i 


D.C.N.Y, In patent infringement 
tion, it would be sufficient for 
ant to state, in answer to an interro 
atory of plaintiff, in what respect p 
ent was inoperative and incapable 
accomplishing any new and useful 
sult, Federal Rules of Civil Proc 
rule 33, 28 U.S.C.A. following see 
723¢e.—Dugan y. Sperry Gyrosco 
35 F.Supp. 902. i 

In patent infringement act 
terrogatories may not requi 
parison and expressions of opin 

ut there is a clear distinction be 
requiring a defendant to give an 
ion and requiring it to point 
particular to what defect or act 
fense is directed. Federal Rules | 
Civil Procedure, rile 33, 28 U.S.C 
following section 723c.—Dugan v. Spe 
ry Gyroscope Co., 35 F.Supp. 902. 

D.C.N.Y. Where plaintiffs suns 
infringement of patent contended > 
filing date for patent went back 
ing date of original application ch 
had eventuated into prior patent «¢ 
which patent involved allegedly 
continuation, defendants’ reques 
admission which was predicate 
statement which did not refer to. 
date of original application w: 
solely a request for an “admi 
fact”? but was a request for an 
sion as to a “conclusion of law 
hence upon entry of decree dism 
plaintiffs’ complaint on tb® merits, 
fendants could not recov.r reasona 
expenses incurred in prvving 1 
set forth in request for admiss 


U.S.C.A. §§ 31, 69.—Tampax, Ine., 
Personal Products Corporation, 38 
Supp. 6 ata: 


would be denied, where district co 
could not determine whether trade 
crets would be divulged by produ 
of such documents... Federal Rules 
Civil Procedure, rule 34, 28 U.S.C.A 
following section 
States Mach. Co. v. S. 8. Hepworth 
1 F.R.D. 766. este 

. While federal rules were undoubte 
ly intended to make examinations 
eral, where patents and patent 
fringements are involved, the discre- 
tion of district court should be exer 
ecised to prevent disclosure of trade se- 
erets in advance of trial. Federal — 
Rules of Civil Procedure, rule 34, 28 


Caterpillar Tractor Co. v. Internatio 
Harvester Co., 120 F.2d 82, modify 
32 F.Supp. 304. j : 

D.C.Conn. In’ suit for infringement 
of patent for cigar lighter, Disa Ge 


was not entitled to motion for pre- 
liminary injunction where the claims 
as construed did not show infringe-_ 
ment.—Automatic Devices Corporation — 


vy. Cuno Engineering Corporation, 34 
F.Supp. Z + J ws 
D.C.Ohio. A District Judge in pat- 


ent infringement suit can pass on in- 
fringing character of defendant’s pro- 
posed new structure.—Jefferson BPlec- — 
trie Co. v. France Mfg. Co., 35 F.Supp. 
835, first case. 

In patent infringement suit, District 
Court in its discretion would not pass 
upon infringing character of defend- 
ant’s proposed new structure consisting 
of electric and magnetic forces oper- 
ating through primary and secondary 
coils, shunts, cores, etc., where opera- 
tion of structure was not fully under- 
stood by the court, and plaintiff in 
open court waived contempt proceed- 
ings against defendant so far_as new 
structure was concerned.—Jefferson 
Blectric Co. v. France Mfg. Co., 85 PF. 
Supp, 835, first case. 


ogee ’ 


dresses, ‘ 
- dente lite was properly denied 
withstanding no defense was made to 

_ the motion where there was no affirma- 
tive reason besides issuance of patents 
to suppose that the patents would sur- 
vive a showing of the art, and the 
designs appeared to be simple variants 
of the old themes, such as capable de- 
signers can turn out almost by permu- 
tation of old elements.—White v. Lea- 
nore Frocks, 120 F.2d 113. 


§ 600 
D.C.N.Y. The plaintiff was not en- 


construction, infringement or title had 
been presented by the defendant.— 
Standard Corrugated Case Corporation 
v. “Servbest Co., 38 F.Supp. 1020. 


4 


t § 609 
- -.€.Mo. Where defendants sold de- 


vices which infringed plaintiffs’ pat- 
ent, plaintiffs were entitled to in- 
nection restraining defendants from 


making future sales of infringing de- 
vices and were entitled to 
damages from. defendants for 
sales of devices.—Clair v. Montgomery 
& Co., 36 F.Supp. 664. 

Where no intringement 
S patent infringement 
suit is filed and none is threatened, 
injunction is not appropriate remedy. 
Sanne iews vy. Ranco, Inc., 36 F.Supp. 
Where evidence established validity 
nd infringement of patent and evi- 
dence authorized court to assume that 
manufacture and sale by infringer 
ntinued until and after patent in- 
ringement suit was filed and that it 
might be the intent of infringer to 
resume doing business at some future 
time, holders of title to patent were 
entitled to an injunction and an ac- 
. counting.—Gwynn v. Ranco, Inc. 36 
F.Supp. 584. 


: In suit to enjoin infringe- 
ment of patents, where consent decree, 
upholding validity of patents and de- 
 elaring them infringed by defendant, 
did not reserve question of plaintiff’s 
right to permanent injunction, issuance 
of such injunction cannot be ordered 
by court on plaintiff's motion.—Stein- 
_ gruber y. Johnson, 35 F.Supp. 662. 


: § 611 
_ C©.C.A.N.Y. Where patent license 
agreement was entered into after in- 
_ junction against infringement had is- 
sued, provision in the license agree- 
ment authorizing revocation thereof in 
event of violation of its terms did not 
bar contempt proceedings for violation 
of the injunction while the license re- 
mained  unrevoked.—Lewis Invisible 
Stitch Mach. Co. y. Popper, 118 F.2d 
191; affirming 33 F.Supp. 812. 
Proceedings for contempt will lie for 
infringing acts outside scope of patent 
license granted after an injunction 
against infringement has issued.—Lewis 
Invisible Stitch Mach. Co. v. Popper, 
f 118 I.2d 191, affirming 33 F.Supp. 812. 
, Sales in unauthorized territory, for 
“ which contempt proceedings will lie, 
are outside scope of 


p license granted 
x after an 


3 injunction against infringe- 
~~ ment has issued.—Lewis Invisible Stitch 
Mach. Co. vy. Popper, 118 I'.2d 191, af- 
j firming 33 E.Supp. 812. 

C.C.A.N.Y. Where patent license 
; agreement was entered into after an 
, injunction against infringement had 
i issued, and licensee was charged with 
violating injunction by sale of ma- 
chines outside licensed territory, wheth- 
er the machines thus sold were merely 
4 equivalents or colorable imitations of 
the patented machine could be tried 
‘f out either on a supplemental bill for 
} infringement, or on a motion to punish 
ad for contempt, in the trial judge’s dis- 
-cretion.—Lewis Invisible Stitch Mach. 
a Co. vy. Popper, 118 F.2d 191, affirming 

33 F.Supp. 812. 


C.C.A.N.Y. Where orders sentencing 
defendants to prison for contempt of 
judgmomt enjoining infringement of 


patent were reversed on ground that 
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the proceedings were for civil contempt. 


only, the triak court on remittitur was 
not required to dismiss the proceedings 
in order that plaintiffs might begin new 
proceedings ab initio but could mere- 
ly determine what civil remedies were 
appropriate upon the referee’s findings 
which the court had already confirmed, 
unless he wished to grant rehearing 
on confirmation of report or take fur- 
ther evidence on issue of proper civil 
remedy.—National Popsicle Corporation 
vo Kroll Loon. 2a) (3:73. 

D.C.N.Y. Where after obtaining in- 
junction in patent infringement action 
plaintiff entered into license agree- 
ment with defendant and dealt with 
defendant during four-year period with 
knowledge of matters charged to be 
violations of agreement and injunc- 
tion, failure of plaintiff to proceed 
constituted ‘laches’? which “estopped” 
plaintiff from seeking to have defend- 
ant held in civil contempt for viola- 
tion of the injunction.—Lewis Invisible 
Spiich Mach. Co. v. Popper, 33 F.Supp. 


Where machines, upon which motion 
to have defendant held in civil con- 
tempt for violation of injunction is- 
sued in patent infringement action 
was based, were not before court on 
trial of the case, the defendant was 
entitled to litigate question regarding 
infringement by such machines before 
it could be determined that injunction 
covered them.—Lewis Invisible Stitch 
Mach. Co. y. Popper, 33 F.Supp. 812. 

D.C.N.Y. Where copies of patents in- 
volved in suit to enjoin infringement 
were offered in open court and exam- 
ined and considered by District Judge 
on argument of motion to punish de- 
fendant for contempt in disobeying in- 
junction, though not attached to mov- 
ing papers, and they are essential for 
consideration of appeal from order 
made on such motion, motion to direct 
inclusion thereof in record on such ap- 
peal will be granted. Rules of Civil 
Procedure for District Courts, rule 75 
(h), 28 U.S.C.A. following section 723c. 
—Lewis Invisible Stitch Mach. Co. v. 
Popper, 35 F.Supp. 664. 


; § 618 

D.C.Del. Owner or patent could not 
recover from corporation to which in- 
fringer’s assets had been transferred 
amount of taxes determined in ac- 
counting proceeding to have been paid 
on profits made through infringement 
by the infringer which acted in good 
faith, on ground that corporation had 
been or would be reimbursed by the 
United States for such taxes, either by 
obtaining refund, or claiming amount 
of such taxes as deduction in income 
tax return for other years.—Triplex 
Safety Glass Co. of North America y. 
Ettep Uren Plate Glass Co., 38 F.Supp. 


D.C.Del. A patent infringer is com- 
pelled to compensate the owner of the 
patent for damages, and the nature of 
the damages in equity is profit derived 
from the. infringement.—Triplex Safety 
Glass Co. of North America y. Pitts- 
burgh Plate Glass Co., 38 F.Supp. 639. 

§ 619 

D.C.Del. “Profits” derived from in- 
fringement of patent for which infring- 
er must account to the owner of the 
patent are the difference between the 
cost of producing the infringing article 
and the sale price of the article— 
Triplex Safety Glass Co. of North 
America y. Pittsburgh Plate Glass Go., 
38 E.Supp. 639. 

620 


§ 

C.C.A.Il]l. Where it was impossible 
to determine even approximately what 
part of profits resulted from including 
infringing improvements, patentee was 
entitled to all the profits arising from 
sale of infringing devices.—W. H. Min- 
er, Inc., v. Peerless Equipment Co., 115 
F.2d 650, certiorari denied Peerless 
Equipment Co. v. W. H. Miner, Inc., 61 
S.Ct. 615. 


8 622 
C.C.A.Ill. Where patent  infringer 
commingles profits which it has made 
as an infringer with those it has made 
otherwise, and there is no standard by 
which master in chancery can separate 


a eat | "ie 
them, infringer must 
recovery of the whole.—W. 
Inc., v. Peerless Equipment BS 
F.2d 650, certiorari denied Peerless 
Equipment Co. v. W. H. Miner, Inc., 
61 S.Ct. 615. ; f 

Where infringer made no attempt to 
segregate upon its-books the respective 
number of sales of infringing devices 
and noninfringing devices or profits 
arising from those which infringed or 
those which did not infringe, infringer 
was properly held to account to pat- 
entee ag trustee for all profits result- 
ing—W. H. Miner, Inc., v. Peerless 
Equipment Co., 115 F.2d 650, certio- 
rari denied Peerless Equipment Co. Vv. 
W. H. Miner, Ine., 61 S.Ct. 615. 

An infringer, who failed to keep rec- 
ords or to supply evidence which 
would disclose what proportion of 
profits. arose from infringing devices 
and what proportion from non-infring- 
ing devices, could not defeat liability 
to account to patentee as trustee for 
all resulting profits, by evidence that 
only a part of devices on hand at time 
of ‘accounting infringed and that the 
same relative proportion of noninfring- 
ing devices must have been manufac- 
tured previously, as the same processes 
were followed.—W. H. Miner, Inc., v. 
Peerless Equipment Co., 115 F.2d 650. 
Certiorari 
Co. v. W. H. Miner, Inc., 61 S.Ct. 615. 

D.C.Cal. Infringers of patent were 
liable for profits, but only such profits 
as were due to infringed device. 35 
U.S.C.A..§ 40.—Long. v. Dick, 38 F. 
Supp. 214. d 


§ 624 

D.C.Del.. Federal income taxes paid 
by patent infringer on income derived 
from infringement are a proper item 
of expense to be deducted in comput- 
ing profits in an accounting proceeding 
except in the case of a wilful infringer. 
—Triplex Safety Glass Co. of North 
America v. Pittsburgh Plate Glass Co., 
38 F.Supp. 639. 

§ 628 

C.C.A.U11. In determining profits 
arising from sale of infringing devices 
as a measure of damages for the in- 
fringement, infringing company was 
entitled to an allowance of bonuses paid 
by company to its officers, pursuant to 
contracts entered into, as additional 
compensation for services acttally ren- 
dered.—W. H. Miner, Inc., v. Peerless 
Equipment Co., 115 F.2d 650, certio- 
rari denied Peerless Equipment Co. y. 
W..H. Miner, Inc,, 61 S.Ct. 615. 

D.C.Mo. Where defendants sold de- 
vices which infringed plaintiffs’ pat- 
ent, plaintiffs were entitled to in- 
junction restraining defendants from 
making future sales of infringing de- 
vices and were entitled to recover 
damages from defendants for past 
sales of devices.—Clair v. Montgomery 
Ward & Co., 36 F.Supp. 664. 

D.C.N.Y. Though determination - of 
infringement and validity on motion 
for preliminary injunction is not con- 
clusive on trial judge, great weight 
must be given to such decision with 
the reservation that generally matters 
are more fully presented at trial than 
through affidavits on the motion, and 
new matter may be introduced at trial. 
—Gold Seal Importers v. Morris White 
Fashions, 38 F.Supp. 890. 
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C.C.A.I1. In determining profits 
arising from sale of infringing devices 
as a measure of damages for the in- 
fringement, the infringing company 
was entitled to an allowance of in- 
terest only on its “net worth’, which 
was the remainder after deduction of 
liabilities from assets, and infringing 
company was not entitled to interest 
on amounts borrowed by _ infringing 
company from company which owned 
all of stock of infringing company and 
which received at end of each year, all 
of net profits and then loaned them 
to infringing company for use in the 
business.—W. H, Miner, Ine., v. Peer- 
less Equipment Co., 115 F.2d 650, cer- 
tiorari denied Peerless Equipment Co. 
v. W. H. Miner, et 61 S.Ct. 615. 


C.C.A.Or. The master’s findings on 


denied Peerless Equipment . 


- 


law.” 


‘D.C.Md. An interlocutory judgment 
may provide for reference to a master 
for an accounting of profits and dam- 
ages from patent infringement if there 
is prima facie substantial reason for 
an accounting, without the court mak- 
ing a final determination as a matter 
of law that the plaintiffs are entitled 
to some accounting, and the court may 
leave details as to extent of the profits 
and damages, if any, and the time for 
which they must be allowed, and 
whether stamping or notice as prereq- 
uisites was sufficient to be developed 
and considered in hearing before the 
master. 35 U.S.C.A. § 49.—Kilgore Mfg. 
4s y. Triumph Explosives, 37 F.Supp. 

D.C.Ohio. In patent infringement ac- 
tion wherein, after default by defend- 
ant, matter was referred to master for 
accounting of profits and damages to 
plaintiff, and defendant offered a de- 
vice only on question of whether it 
was removable or not without damage, 
court upon,.review and consideration 
of master’s report would confirm mas- 


ter’s refusal to determine whether such. 


device would constitute an infringe- 
ment of claims in issue, since court 
could not give opinion respecting in- 
fringement in advance of the act, where 
no issue was made on the matter.— 
pe Starrett Co. v. Ferris, 34 F.Supp. 

D.C.Ohio. The issue of infringement 
of patent should be determined only 
after issue joined and proper hearing, 
and should not be decided peremptorily 
by the court or by the master taking 
the accounting, and plaintiff, having 
waived contempt proceedings, must be 
required to pursue its other lawful 
remedies.—Jefferson Electric Co. v. 
France Mfg. Co., 35 F.Supp. 835, sec- 
ond case. 


t § 640 

D.C.N.J. The jurisdiction of federal 
court over a patent infringement suit 
against a nonresident defendant de- 
pends upon the existence of facts pre- 
scribed by judicial code, and where af- 
fidavits of plaintiff showed facts which 
if established at time of trial would 
give court jurisdiction, motion of de- 
fendant to dismiss would be denied. 
Jud.Code § 48, 28 U.S.C.A. § 109.—Ru- 
dolph yv. Hisen, 38 F.Supp. 868. 


§ 641 

C.C.A.111. A District Court is clear- 
ly within its powers and within the 
Rules of Civil Procedure in dismissing 
a patent action on defendant’s motion 
at any stage of the proceedings after 
commencement of the action, provided 
the facts warrant dismissal. Rules of 
Civil Procedure for District Courts, 28 
U.S.C.A. following section 723c.—Karl 
Kiefer Mach. Co. vy. U. S. Bottlers Ma- 
chinery Co., 113 F.2d 356, reversing 
27 F.Supp. 300, motion to dismiss ap- 
peal overruled 108 F.2d 469, 

Whether a patent infringement ac- 
tion should be dismissed on defend- 
ant’s motion must depend on the facts 
of each particular case.——Karl Kiefer 


Mach. Co. vy. U. S. Bottlers Machinery - 


Co., 113 F.2d. 356, reversing 27 F. 
Supp. 300, motion to dismiss appeal 
overruled 108 F.2d 469. 

In action for infringement of patent 
describing a machine for washing bot- 
tles, plaintiff, who obtained from de- 
fendant’ blueprints showing parts of 
defendant’s machine, should have been 
given the opportunity to offer evidence 
showing the status of its patent and 
to show defendant’s structure more 
clearly in all its detail, and defend- 
ant’s motion to dismiss should not 
have been granted.—Karl Kiefer Mach. 


Co. v. U. 8S. Bottlers Machinery Co., 
113 F.2d 356, reversing 27 F.Supp. 
300, motion to dismiss appeal -over- 


ruled 108 F.2d 469. 

C.C.A.N.¥Y. That title to patent may 
have been in only two plaintiffs and 
not in the three plaintiffs suing to en- 
join infringement of patent did not re- 


intr ngem 
lure 


re dismissal of int 
Rules of Civil Proced for Dis- 


_ trict Courts, rule 21, 28 U.S.C.A. fol- 
Vea 


lowing section _723¢.—Gillman 
Stern, 114 F.2d °28. 

C.C.A.N.Y. If a dismissal with prej- 
udice of a patent infringement suit 
became final because of noncompliance 
with terms imposed ag a_ condition to 
dismissal without prejudice, the Dis- 
trict Court had no power more than a 
year and a half later, and long after 
the term in which the order of dis- 
missal was made, to grant a motion 
to extend the time for compliance, or 
alternatively to dismiss without prej- 
udice.—De Filippis v. Chrysler Sales 
Corporation, 116 F.2d 375. 

The District Court proper] dis- 
missed a patent infringement suit with 
prejudice, in the absence of any rea- 
sonable excuse for not making the 
payment required by an order entered 
about a year and a half. previously, 
conditioning a dismissal without prej- 
udice on the payment to defendant of 


$250 within a 30-day period, subse- 
quently extended for more than 30 
days additional. Federal Rules. of 


Civil Procedure, rule 41(a), (2), 28 U.S. 
C.A. following section 723c; Rule 2 of 
the Equity Rules of the Southern Dis- 
trict of New York.—De Filippis v. 
elas Sales Corporation, 116 F.2d 


A motion for an order extending 
the time for plaintiff’s paying to de- 
fendant a certain sum required as a 
condition to the dismissal without 
prejudice of a patent infringement 
suit is addressed to the discretion of 
the district court.—De fFilippis v. 
Chrysler Sales Corporation, 116 F.2d 


A bill to set aside an order deter- 
mining that the dismissal of a patent 
infringement suit was with prejudice 
was properly dismissed, where no 
fraud was alleged.—De. Filippis  v. 
eer Sales Corporation, 116 F.2d 
375. 

D.C.Mich. A motion to dismiss can- 
not be sustained in a patent case unless 
the lack of patentability is so palpable 
that nv conceivable evidence could show 
the fact to be otherwise.—Hastings 
Mfg. Co. v. Gray, 35 F.Supp. 658. 

On question whether motion to dis- 
miss a patent case should be granted, 
the issuance of the patent is enough to 
show, until the contrary appears, that 
all of the conditions~ prerequisite to 
patentability are present and that a 
heavy burden of showing invalidity 
rests on the assailant.—Hastings Mfg. 
Co. v. Gray, 35 F.Supp. 658. 

” On question whether a motion to dis- 
miss a patent case should be granted, 
a new combination of elements old in 
themselves but producing a new and 
useful result or any diversity of ar- 
rangement of old things which intro- 
duces a new function or a new and 
useful method of performing the old 
function in a new way supports pat- 
entabilitv.—_Hastings Mfg. Co. v. Gray, 
35 F.Supp. 658. 

A motion to dismiss a patent case on. 
ground that it appeared on face of 
patent that patentee had included in 
his claims an old element, though ad- 
mitting that it was a nonessential, and 
that there was no new ¢o-action or co- 
operation between the elements of the 
claims relied on, was denied where 
consideration of the patent showed 
that justice was more likely to be 
attained by leaving the merits of the 
eause to be disposed of after submis- 
sion of proof.—Hastings Mfg. Co. v. 
Gray, 35 F.Supp. 658. 


D.C.Mo. A motion to dismiss and 
for summary judgment on ground that 
plaintiffs’ delay in bringing patent in- 
fringement suit with knowledge of 
facts precluded recovery was denied, 
where determination whether plaintiffs 
should be denied recovery because of 
unwarranted delay could only be made 
after hearing proof. Rules of Civil 
Procedure for District Courts, rule 56, 
28 U.S.C.A. following section 723¢c.— 
Clair v. Sears\ Roebuck & Co., 34 F. 
Supp. 559. 


D.C.Mo. In patent infringement suit, 


i 4 
ent suit. | 


iS 
was granted, where such paten 


nothing to other patent which 
volved in the suit, and any infringe 
of one of the patents would involve 
fringement of the other, since t 
could be no injury to defendant as 
sult of the dismissal.—Camp y. Lae 
Steel Co., 34 F.Supp. 963. iG ea 
_ D.C.N.Y. In action to enjoin allegec 
infringement of design patent, where 
defendant had not answered, and mad 
motion, treated as one for summa) 
judgment, upon affidavits, but the 


ing patentability and infringement u 
on trial, and motion would be deni 
Rules of Civil Procedure for Distr 
Court, rule 56(b), 28 :U.S.C.A. follo 
ing section 723c—Weil v. N. J. R 
man Co., 34 F.Supp. 401. U 


§ 643 Ad 
C.C.A.Il]. Where a patentee has 
fully compensated by an_ infrin; 
manufacturer for the manufacture 
sale of infringing device, patentee 
no recourse against a customer wh 
solely a user of such device, but 
patentee is not precluded from proceed 
ing against the customer until full co 
pensation has been received from th 
manufacturer and seller.—Wagner Si 
Service v. Midwest News Reel Theat 
reer 929, appeal dismissed 61 § 
C.C.A.Ind. On issue whether clai 
13 and 18 of Prachar reissue patent 
No. 19,217, relating to ironing machine: 
were invalid because undistinguishabl 
from claims 14, 19, 20, 21, and | 
which were disclaimed after decisio 
in another circuit holding them in 
id, disclaimed claims were invalid 
cause anticipated.—Apex Electrical | 
Co. v. Maytag Co., 122 F.2d 182, — 


C.C.A.Mich. In royalty action b: 
owner of patents where licensee’s an-— 
swer alleged that patents were restrict- 
ed and limited in scope because o: 
prior art and at trial licensee offered 
exhibits, showing the state of prior 
art, for sole purpose of limiting sco 
of patents, questions of novelty and 


bo 


invention were not in issue and trial — 


court’s determination that patents ex 
hibited patentable’ differences over 
prior art was surplusage and dictum 
and did not operate as 
judgment”? in 


fringement action—Paine & Williams © 
Co. y. Baldwin Rubber Co., 113 F.2d — 


840, affirming Paine. & Williams y. 
Baldwin Rubber Co., 23 F.Supp. 485. 


Judgment against licensee in favor 
of owner of patents, in royalty action, — 


7 
“estoppel by 
subsequent patent in- 


i” 


‘ 


Ne 


did not preclude federal District Court 


ing question of validity of patent. 
claims in patent infringement action 
by owner of patents against licensee.— 


from fully considering and patent 
om 


rhe 


Paine & Williams Co. y. Baldwin Rub- | 


ber Co., 113 F.2d 840, affirming Paine 


& Williams v. Baldwin Rubber Co., 23 _ 


F.Supp. 485, 

C.C.A.Mich. 
to recede from an adjudication of valid-_ 
ity with respect to a patent carefully 
considered and often futilely assailed, 
except upon evidence that indubitably 
compels, notwithstanding that patent 


A court will be reluctant. ca 


\% 


has expired and injunction may not is- — 


Brey eae v. Ford Motor Co., 115 F.2d 


C.C.A.N.J. In patent infringement 
action, prior judgment involving pat- 
ents was not “res judicata’? as to de- 
fenses of laches and estoppel, and di- 
recting that plaintiff’s right to an ac- 
counting abide the determination of the 
issues raised by such defenses was 
not a “final disposition’? within section 
128 of the Judicial Code as amended 
nor was the judgment ‘‘final except for 
the ordering of an accounting” within 
amendment to section 129 of the Judi- 
cial Code so as to be appealable. Jud, 
Code, §§ 128, 129, as amended, 28 U. 
S.C.A. §§ 225, 227, 227a—Caterpillar 
Tractor Co. v. International Harvester 
Co.,°120 F.2d 82, modifying 32 F.Supp. 
304 


C.C.A.Ohio, Where decision in patent’ 


"ate aa 


eee 


Reyes 


Lg ae 


of patents covered by patent license 
agreement was entered after breaches 
_ by licensee whereby licensor had right 
to cancel agreement, decision had no 
effect on propriety of cancellation of 
agreement by licensor.—Bee Machine 
Co. v. Freeman, 121 F.2d 451, affirming 
40 F.Supp. 299. 
__ €.C.A.Tex. Where a patent involved 
in infringement action had only_ one 
more year to run, and. Circuit Court 
of Appeals for Second Circuit had pre- 
iously upheld validity of patent in 
another action several years before 
instant case, Circuit Court of Appeals 
te for Fifth Circuit would .not depart 
from previous decision and _ declare 
tent invalid.—Novadel-Agene Corpo- 
ration v. Penn, 119 F.2d 764. 
D.C.Cal. Where defendant’s counter- 
im in patent infringement suit was 
asis of a separate suit against plain- 
ff, and parties stipulated that evidence 
presented in plaintiff's suit Should be 
onsidered as the evidence in defend- 
mt’s separate suit, and that judgment 
n plaintiff's suit should be-res judicata 
n defendant’s suit, District Court’s 
decision was binding in both cases.— 
Super Mold Corporation of California 
vy. Bacon, 38 F.Supp. 594. 
..C.Del. Where a patent infringer 
as determined in accounting proceed- 
ig to have acted in good faith and in 
computing profits from infringement 
come taxes paid by infringer were 
ted as an item of cost, subsequent 
on by owner of patent to recover 
“om corporation to which infringer’s 
sets had been transferred, amount 


rei), ti 


fis 


gate a matter that had been finally 
adjudicated in the prior proceeding, 
and could not be maintained.—Triplex 
Safety Glass Co. of North America y. 
ttsburgh Plate Glass Co., 38 F.Supp. 
9 y 


 -D.C.Mich. In patent infringement 
suit, patentee should be given full 
nefit of the invention set forth in the 
patents and should not be required to 
ats elitigate matters settled in a former 
action, but burden of proof of in- 
 fringement rested upon_ patentee.— 
Swan Carburetor Co. v. Chrysler Cor- 
poration, 34 F.Supp. 766. 

- D.C.Mich. Decision of Circuit Court 
of Appeals, Sixth Circuit, was binding 
upon District Court for Eastern Dis- 
trict of Michigan in infringement suit 
by same patentee against defendant 
which was in privity with defendant 
in former action and involving same 


volved.—Swan Carburetor Co. v. 
Chrysler Corporation, 34 F.Supp. 766. 


- D.C.Tex. <A federal District Court in 
the Fifth Circuit, if in doubt as to the 
validity of certain patents, would be 
constrained by “comity” to follow bold- 
ings of the Circuit Court of Appeals of 
the Tenth Circuit in favor of validity, 
in absence of a showing of obvious er- 
ror and would resolve all doubts in 
favor of the validity of the patent.— 
Hughes Tool Co. v. United Mach. Co.,, 
35 F.Supp. 879. 


644 

D.C.Mich. In patent infringement 
suit, defendant which was in privity 
with defendant in a previous action by 
same patentee and involving same pat- 
ents was bound by the decision in the 
former action and was “estopped” to 
deny the validity of claims held valid 
in the former suit, patentee’s title to 
the patents, or that defendant’s alleged 
infringing manifolds as illustrated in 
exhibits involved patentee’s invention 
. and were within valid claims of the 
atent.—Swan Carburetor Co. v2 
; Mherser Corporation, 34 I.Supp. 766. 

D.C.Ohio. Where it was conceded 
that allegedly infringing neckties were 
manufactured by Ohio corporation and 


infringement suit holding invalid one that corporat é e 
e: of infringement action agains 


“fr ~ 7 


that corporation had cond 


t its cus- 
tomers, corporation was in privity with 
its customers, and as between it and 
plaintiff the decree rendered would be 
conclusive on all matters that were liti- 
gated or could have been_litigated.— 
Weisbaum v. porag ee F.Supp. 783. 

D.C.Mo. An Piavdication of inva- 
lidity between plaintiffs and another 
alleged infringer did not constitute a 
final adjudication of invalidity so as 
to bind the plaintiffs from asserting 
infringement by other parties and did 
not warrant—summary judgment for 
defendant in patent infringement suit. 
Rules of Civil Procedure for District 
Courts, rule 56, 28 U.S.C.A. following 
section 723c.—Clair v. Sears Roebuck 
& Co., 34 F.Supp. ues: 


D.C.Ill. Where it was known by de- 
fendant long before decree of infringe- 
ment that plaintiff’s title to patent de- 
pended on assignment made after can- 
cellation of a prior limited assignment 


or license, and defendant at no time 
sought discovery, presented interroga- 
tories, applied for subpoena. duces 


tecum, took depositions, or made oth- 
er attempts to prove facts that would 
have thrown any additional light on 
the question of plaintiff’s title, it was 
too late for the District Court to en- 
tertain any application to reopen the 
decree and hear additional testimony 
on the question existing at the time 
of the trial.—Activated Sludge v. Sani- 
tary Dist. of Chicago, 33 F.Supp. 692. 

Hvidence dia not warrant granting 
defendant’s motion for leave to file a 
petition to reopen a decree of infringe- 
ment, submit allegedly newly discov- 
ered evidence, vacate decree, and dis- 
miss action on ground that action was 
inspired, filed, and prosecuted through 
the action of defendant’s former chief 
engineer who allegedly learned the 
facts concerning vulnerability of de- 
fendant to patent litigation while em- 
ployed by, defendant.—Activated 
Sludge v. Sanitary Dist. of Chicago, 33 
F.Supp. 692. 

W.C.N.Y. In patent infringement 
suit, a motion for new trial on ground 
of newly discovered evidence bearing 
on issue of priority would be denied 
where defendant was guilty of laches 
and lack of diligence in not producing 
alleged newly discovered evidence at 
trial and where new evidence would not 
change result already reached.—General 
Hlectric Co, v. Minneapolis-Honeywell 
Regulator Co., 35 F.Supp. 35, denying 
new trial Brown Instrument Co. v. Gen- 
eral Electrie Co., 35 F.Supp. 29. 


§ 648 
C.C.A.Cal. In patents) infringement 
suit, an order, denying defendant’s mo- 
tion for leave to file amended counter- 
claim for injunction and damages be- 
cause of alleged conspiracy by plain- 


tiff and other patentees to create 
monopoly through transactions de- 
scribed in complaint, was appealable. 


Clayton Act § 4, 15 U.S.C.A. § 15; Jud. 
Code, § 129, 28 U.S.C.A. § 227; Rules 
of Civil Procedure for District Courts, 
rule 13(a, f), 28 U.S.C.A. following sec- 
tion 723¢c.—Hancock Oil Co. v. Universal 
Oil Products Co., 115 F.2d 465. 

An order, denying leave to file 
counterclaim praying injunction, is an 
“interlocutory order,” tantamount to 
one refusing injunction, and hence ap- 
pealable. Jud.Code, § 129, 28 U.S.C. 
A. § 227; Rules of Civil Procedure for 
District Courts, rule 13(f), 28 U.S.CsA. 
following section 723c.—Hancock Oil 
Co. v. Universal Oil Products Co., 115 
W.2d 45. 

C.C.A.Cal. An order denying leave 
to file amendment to answer in patent 
infringement suit was not a “final or- 
der” and was not appealable. Jud. 
Code §§ 128(a, b), 129, 28 U.S.C.A. §§ 
225(a, +b), 227.—Hancock Oil Co. v. 
Universal Oil Products Co., 120 F.2d 
ogee supplementing opinion 115 F.2d 


C.C.A.IIl. Supersedeas bond — fur- 
nished by infringing manufacturer on 
its appeal from interlocutory decree 
for injunction and accounting did not 


‘Sign Service v. 


contempt if infringing ce S 
pending appeal, but ated also as 
asi assurance to patentee that if finally 
successful in his litigation, he would 
be fully compensated for all damages 
and profits occasioned by manufacture > 
and sale by manufacturer of the in- 
fringing device, to time of final _ac- 
counting. Federal! Rules of Civil Pro- 
cedure, rule 73(d), 28 U.S.C.A. follow- 
ing section 723c——-Wagner Sign Sery- 
ice v. Midwest News Reel Theatres, 
Le padeai 929, appeal dismissed 61 S.Ct. 


Where patentee, which did not exact 
royalty from its customers but derived 
its profits solely from manufacture and 
sale, obtained interlocutory judgment 
against infringing manufacturer for an 
injunction and an accounting of all 
profits and damages, and manufacturer 
furnished a supersedeas bond on its 
appeal from the judgment, patentee 
was not entitled to injunction against 
use of infringing equipment by one 
who made purchase from manufacturer 
pending the appeal, since bond assured 
patentee of full satisfaction. for all. 
profits and damages resulting from 
sales by manufacturer. Federal Rules 
of Civil Procedure, rule 73(d), 28 U.S. 
C.A. following section 723c.—Wagner 
Midwest News | Reel 
Theatres, 119 F.2d 929, appeal dis- 
missed 61 S.Ct. 1122. 

C.C.A.N.Y. In suit for infringement 
of two patents wherein defendant filed 
counterclaim for declaratory judgment 
that all claims of both patents were 
invalid, and plaintiff in bill of partic- 
ulars stated that it would not rely 
on’ one patent and two claims of other 
patent, plaintiff had created a contro- 
versy by asserting validity of. claims 
of said patents and infringement there- 
of and could not withdraw claim of 
infringement and thereby defeat coun- 
terclaim in respect of second patent on 
ground that qzestion of validity of its 
claims had become ‘‘moot’’ and in re- 
spect of first patent the two claims 
were in pari materia with other six 
held invalid and hence should be de- 
clared invalid also—Knaust Bros. v. 
Goldschlag, 119 F.2d 1022, affirming 
28 F.Supp. 188. 

C.C.A.Or, The master’s findings that 
patent was not anticipated or wanting 
in novelty and was valid could be re- 
viewed on appeal, though no exception 
was taken to findings under federal 
rule authorizing raising on appeal of 
question of sufficiency of evidence to 
support findings, regardless of whether 
objection was mage in District Court. 
Federal Rules of Civil Procedure, rule 
52(b), 28 U.S.C.A, following section 
723c.—Bingham Pump Co. v, Edwards, 
118 F.2d 338. 


C.C.A.Or. Under statute authorizing 
appeals from interlocutory decrees in 
patent infringement suits, party ag- 
grieved is not required to appeal from 
interlocutory decree, but may obtain 
review of all questions involved in the 
case on appeal from the final decree, 
Jud.Code § 129, as amended, 28 U.S.C. 
A. § 227a.—Bingham Pump Co. v. Hd- 
wards, 118 F.2d 338. : 

D.C.Ky. Where patents were desig- 
mated in defendant’s answer to. bill 
of particulars, but were not offered 
in evidence, copies of the patents could 
not be included in the transcript of 
the record, on defendant’s motion, since 
the plaintiff did not have opportunity 
to explain or rebut the evidence.— 
McHuen v. Kelley-Koett Mfg. Co., 38: 
F.Supp. 596. : 

Cust. & Pat.App. An applicant’s mo- 
tion to dismiss an appeal from a deci- 
sion of the Board of Appeals of the 
Patent Office with respect to claims 
embraced in one group of a first re- 
quirement for division would be al- 
lowed and those claims would be dis- 
cussed no further—In re Allatt, 121 
F.2d 545, 

App.D.C. Where order of District 
Court directing Commissioner of Pat- 
ents to issue a patent was entered after 
an appeal had been perfected and after 
the United States Court of Appeals for 


- 
4 
: 
; 


per de tion of the 
_ the further order of the United States 
Court of Appeals for the District of 


ecte: 
of the appeal, or 


Columbia.—Radtke v. American Tri- 
Ergon oa digee F.2d 15, 


' C.C.A.Cal. In patent infringement 
suit, allowance of motion for leave to 
amend a counterclaim, made over two 
years after counterclaim was filed, was 
in trial court’s sound discretion, 
which would not be reversed except 
for abuse of discretion. Federal Rules 
of Civil Procedure, rule 15, 28 U.S.C.A. 
following section 723¢c.—Hancock Oil 
Se em Oil dacs Coy 120 

2d , Supplementing opinion 115 

F.2d 45. Bue, 
_ ©.C.A.Cal. Where actions for patent 
infringement were dismissed by trial 
court on ground that patent claims in- 
volved were void and trial court had 
proceeded on theory that if claims were 
valid, they were infringed, but Circuit 
Court of Appeals determined that the 
claims involved were not infringed, the 
judgment would be affirmed but that 
portion of the judgment holding the 
patent claims involved, void, would be 
stricken out as unnecessary without 
regard to whether it was correct or 
incorrect.—L. McBrine Co. y. Silverman, 
L245 ¥F .20d59:81. 

C.C.A.Ill. Where evidence in patent 
infringement suit indicated that it was 
as consistent with drawings and speci- 
fications of patent to construct metal 
wheel spokes in the manner suggested 
by defendants as it was to follow 
plaintiffs’ construction, and defendants’ 
construction was not inconsistent with 
claims of prior patent relating to metal 
wheel making, District Court’s finding 
favorable to defendants’ contention 
would be accepted.—Barry v. Stude- 
baker Corporation, 113 F.2d 400. 

C.C.A.Il]. Where District Court dis- 
missed complaint for lack of infringe- 
ment, but held that patent was invalid, 
even if there was infringement, with- 
out citing specific prior art on which 
such opinion was _ based, the Circuit 
Court of Appeals after affirming deci- 
sion on infringement would express 
no opinion on question of validity, but 
would leave patentee with benefit of 
presumption which issuance of patent 
bestowed upon it.—Clapp v. Stewart 
Warner Corporation, 116 F.2d 68, cer- 
tiorari denied Clapp v. Stewart-Warner 
Corporation, 61 S.Ct. 836. 


C.C.A.Ill. Where trial court’s con- 
elusion on issue of patent validity that 
there had been no prior use as alleged 
was supported by substantial evidence, 
and there was no ambiguity in language 
employed by the trial court in ex- 
pressing its conclusion, the Circuit 
Court of Appeals was precluded from 
differing with it.—Ace Patents Corpo- 
ee vy. Exhibit Supply Co., 119 F.2d 


C.C.A.Ind. Where there was substan- 
tial evidence to support trial court’s 
conclusion as to equivalency of alleged 
infringing structure, Circuit Court of 
Appeals, although it might not agree 
with trial court, was not privileged to 
disturb its conclusion, since findings of 
fact shall not be set aside unless clear- 
ly erroneous, and due regard shall be 
given to opportunity of trial court to 
judge of credibility of witnesses. Fed- 
eral Rules of Civil Procedure, rule 52, 
28° USCA: iat section 723¢c.— 
Apex Electrical Mfg. Co. v. Maytag Co., 
122 Wi2d “182: 

Whether plaintiff in infringement 
suit was barred by laches from recov- 
ering profits or damages or other re- 
lief involved ‘‘questions of fact,” and, 
where there was substantial evidence 
supporting lower court’s finding, Cir- 
cuit Court of Appeals could not disturb 
it. Federal Rules of Civil Procedure, 
rule 52, 28 U.S.C.A. following section 
723¢c.—Apex Electrical Mfg. Co. v. May- 
tag Co., 122 F.2d 182. - 

On issue whether prior patent was 
avoided by unreasonable neglect and 
delay of patentee in suing on or dis- 
elaiming claims not. definitely distin- 


ju 
L j n and disclaimed, 
whether entry of disclaimers was un- 
reasonably neglected or delayed was 

a “question of fact,’ and, if lower 
court’s determination was supported by 
substantial evidence, Circuit Court of 
Appeals was not permitted to interfere, 
85 U.S.C.A.° § 71; Federal Rules of 
Civil Procedure, rule 52, 28 U.S.C.A. 
following section 723¢c.—Apex Electrical 
Mfg. Co. y. Maytag Co., 122 F.2d 182. 

C.C.A.Mo, Determination of District 
Court that claim of patent was invalid 
and not infringed was binding upon 
Circuit Court of Appeals on appeal, 
where supported by substantial evi- 
dence and not clearly erroneous.—G. H. 
Packwood Mfg. Co. v. St. Louis Janitor 
Supply Co., 115 F.2d 958. 

C.C.A.N.J. Where stipulation filed by 
parties disclosed that patent infringe- 
ment case was moot as to certain pat- 
ents, Circuit Court of Appeals with- 
drew its opinion and remanded cause 
to District Court, with directions to 
dismiss bill of complaint as to said 
patents.—Cold Metal Process Co. v, 
Carnegie-Illinois Steel Corporation, 115 
F.2d 33, withdrawing and vacating 108 
F.2d 322, modifying Cold Metal Proc- 
ess Co. vy. American Sheet & Tin Plate 
Co., 22 E.Supp. 75, certiorari denied 
Carnegie-Illinois Steel Corporation v. 
Cold Metal Process Co., 60 S.Ct. 590, 
two cases, 309 U.S. 665, 84 L.Ed. 1012, 
rehearing denied 60 S.Ct. 709, two 
cases, 309 U.S. 697, 84 L.Ed. 1037, re- 
versing Cold Metal Process Co. Vv. 
American Sheet & Tin Plate Co., 22 F. 
Supp. 75. 

C.C.A.N.J. Cireuit Court of Appeals 
had jurisdiction to consider whether 
injunction in patent infringement ac- 
tion was too narrowly restricted and 
thereby denied plaintiff injunctive re- 
lief to which it claimed to be entitled. 
Jud.Code, § 129, 28 U.S.C.A. § 227.— 
Caterpillar Tractor Co. v. International 
Harvester Co., 120 F.2d 82, modifying 
32 F.Supp. 304. 

C.C.A.N.J. Where injunction in pat- 
ent infringement suit amply protects 
plaintiff’s substantive right, plaintiff 
has no ground of complaint even 
though language of injunction is not 
in form usual in such cases.—Caterpil- 
lar Tractor Co..v. International Har- 
vester Co., 120 F.2d 82, modifying 32 
F.Supp. 304. 

C.C.A.N.Y. An_ order, denying mo- 
tion to set aside jury’s verdict for 
plaintiff on ground that plaintiff's pat- 
ent was infringed, was not subject to 
review, in absence of abuse of discre- 
tion—Finkelstein v. S. H. Kress & 
Co., 113 F.2d 431. 

C.C.A.N.Y. In action for infringe- 
ment of patent for a cardbox carrier 
of bottles involving a gripping contact 
of edges of neck-gripping apertures 
with the neck of bottles to cause a part 
of weight of bottom to be carried by 
neck-gripping member, whether de- 
fendant’s grip did actually support any 
weight of the bottle was an issue pri- 
marily for the trial judge where it 
depended upon conflict of testimony 
and interpretation of experiments made 
before him.—Keith v. Charles HE. Hires 
Co., 116 F.2d 46, affirming 28 F.Supp. 
825. 

In action for infringement of patent 
for a cardbox carrier of. bottles, trial 
court’s finding that the neck-gripping 
engagement of bottles by the apertures 
was not found. in defendant’s carton 
could not be declared clearly erroneous, 
and therefore under the federal rule 
could not be reversed, Federal Rules 
of Civil Procedure, rule 52(a), 28 U.S, 
C.A. following section 723c.—Keith v. 
Charles E. Hires Co., 116 F.2d 46, af- 
firming 28 F.Supp. 825. 

C.C.A.N.Y. In patent infringement 
suit, where reviewing court determined 
that defendant did not infringe, issue 
of validity of patent became ‘‘moot” 
and hence judgment holding the patent 
invalid and not infringed would be re- 
versed so far as it held the patent in- 
valid, but affirmed on issue of infringe- 
ment.—Richard Irvin & Co. v. Westing- 
house Air Brake Co., 121 F.2d 429, 
modifying Richard Irvin & Co. v. New 
York Cent. R. Co., 32 F.Supp. 497. 


cipation 


_€.C.A.Ohio. On appeal 
in patent infringement a 


en 


UA O ia 
Court of Appeals, not doubting snya) ; 
ity of patent, would not consider claim 
that patented article met with immedi 
ate success and would not discuss iss 
its infringement—Western A 
pply Co. y. American-National ( 
aba AX Reeds bob ; iim © 
C.C.A.Ohio. Where master’s findii 
in suit for alleged patent infringem 
were based upon evidence and infe 
reasonably drawn. and had bee 
proved by trial court, findings wou 
accepted by Circuit Court of Appea 
absence of clearly recognized mista 
Frederick B. Stevens, Inc., v. St 
Tubes, 114 F.2d 815. x 2 
C.C.A.Ohio. On pla 


and concurred in by 
was binding upon Circuit Court o: 
peals, in absence of clear mi; 
American Chemical Paint Co. vy 
stone Steel Products Co., 117 
affirming 27 F.Supp. 144. Y, 

C.C.A.Ohio. On appeal from 
of District Judge in patent infri 
ment action, an implication of cor 
ness attaches to findings and cor 
sions of District Judge who heard 
testimony of the witnesses and 
machines in operation.—Williams | 


Mach. Corporation v. 
Co., 29 F.Supp. 1015. ys 
C.C.A Ohio. A patent infringen 
suit would not be remanded to Di, 
Court for such bearing as rejected 
dence might have on the deci 
where such evidence was given con 
eration by the Circuit Court of App 
—Williams Mfg. Co. v, United 
Mach. Corporation, 121 F.2d 273, m 
fying United Shoe Mach. Corporat 
Williams Mfg. Co., 29 F.Supp. 1 
C.C.A.Pa. Where substantial 
dence supports trial court’s fin : 
that claims of patent do not disclos 
novelty, it should not be disturbed.— 
Etten v. Kauffman, 121 F.2d 13 
firming 32 F.Supp. 186. Osea 
C.C.A.Tenn. In patent infringeme 
action, wherein only one claim o 
ent was in issue, the District Cou 
erred in finding entire patent inv 
and the judgment was modified so 
to hold invalid only the claim in 
Hay lah v. Carloss Co., 116 


D.C.Mo. Where it appears from f 
of patents that extrinsic evidence 
unnecessary to explain terms of — 


one device infringes upon the othe 
the question of infringement is on 
law and susceptible of determin. 
on a writ of error or appeal.—Gibbs 
ee. Electric Mfg. Co., 35 F.Su 
2138. rae 

D.C.N.Y. In infringement suits, de-- 
fendants could not be held to infringe 
by using methods allegedly disclosed 
by prior patent, which would anticipate - 
the patent sued on if it disclosed suc 
methods, and hence alleged error in 
construing the prior patent was not in- | 
jurious to plaintiff—Scotsmoor Co. v _ 
Gloversville Knitting Co., 39 F.Supp. 


41. 
§ 653 
C.C.A.Mass. Where disclaimer as to 
patent claim held invalid by District 
Court was not entered in Patent Of- | 
fice by patentee before bringing in- 
fringement suit, wherein other claims 
were held valid and infringed by in- 
terlocutory decree, he is not entitled 
to costs in either District Court or 
Circuit Court of Appeais on defend- 
ant’s appeal from such decree. 28 U. 
§.C.A. § 821.—United Shoe Machinery 
Corporation v. Mathey, 117 F.2d 331, 
modifying Mathey v. United Shoe Ma- 
chinery Corporation, 82 F.Supp. 684. 

§ 656 
D.C.N.J. In patent infringement ac- 
tion, allowance of costs for premiums 
paid to sureties on bonds delivered by 
defendant obtaining adjournments in- 
ns 


ie 


cident to issuance of commission to 
take testimony in Germany, would be 
denied in exercise of court’s discretion, 
where testimony obtained under com- 
mission was never presented or used at 
trial, and plaintiff lost considerable 
me by virtue of adjournments, not- 
thstanding that plaintiff's patents 
ere eventually found to be invalid.— 
Standard Brands v. National Grain 
Yeast Corporation, 36 F.Supp. 60. 
D.C.Tenn. Much liberality and _lati- 
tude should be permitted in taxing as 
costs the expenses incurred in the 
preparation of drawings and other ex- 
hibits which tend to clarify the subject 
- matter and make the work of court 
less difficult and tedious on technical 
patent matters.—Lambert v. Williams 
ime Mfg. Co., 39 F.Supp. 18. 
In patent infringement action, costs 
curred by plaintiffs, the successful 
parties, in preparing an exhibit which 
was a sheet of drawing comparing 
_ plaintiffs’ equipment and_ defendant’s 
' equipment, was not allowed as an item 
costs where the material furnished 
vas unnecessary to a proper under- 
standing of the case and did not _con- 
tribute to the court’s decision.—Lam- 
ert v. Williams Lime Mfg. Co., 39 F. 
Supp. 18. 
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$ Minn. In proceeding to determine le- 
gal settlement for poor purposes of al- 
aT ged pauper and his family, evidence 
stained finding that alleged pauper 
was, except for short periods of pri- 
yate employment, a pauper.—In re 
 Galow, 297 N.W. 743. 
_ _N.Y.Dom.Rel.Ct. A person is not re- 
- quired to engage in an unusual occu- 
pation so as to relieve himself of aid 
_ from the community as a public charge, 
since to compel a person to do an un- 
usual work would in some instances 
resolve into a state of “involuntary 
See ommel v. Hommel, 22 N. 


20 977. 


Iu. There is no constitutional or 
ommon-law: obligation on the state or 
any local governmental unit to support 
aupers, but the state may voluntarily 
assume the humanitarian obligation of 
supporting needy citizens or impose 
such duty on local governmental units. 
- —People ex rel. Heydenreich vy. Lyons, 
' 30 N.Hi2d 46, 374 Il. 557. 

‘Since there is no legal obligation up- 
the state, or any governmental unit, 
absence of legislative action, to sup- 
port its poor, a large degree of discre- 
- tion rests upon the state when it elects 


lieve the residents of town in destitute 
circumstances, and if there are no 
_ funds on hand for the purpose, he may 
_ pledge credit of town, and in absence 
of fraud, town will be held liable with- 
_ out proof that perSons supplied were 
legally public charges. Smith-Hurd 
- Stats. ¢. 107, §§ 15, 20, 24, 25+—Peo- 
ae v. Reiter, 35 N.H.2d 364, 377 Ill. 
2 


Ind.App. Under act concerning poor 
4 relief, due diligence on the part of the 
; overseer of the poor is contemplated. 
Motsmlgso, ©. 126, §§ 1, 55.7, 13, 19), 33. 
—Portage Township of St. Joseph 
County v. Clinic, Inc., 33 N.E.2d 786. 
Mass. A town’s board of public wel- 
fare did not have discretion to deter- 
mine whether it would grant aid to a 
mother with minor children under stat- 
utes requiring towns to support poor 
persons lawfully settled therein, or un- 
der the statutes requiring towns to 
furnish aid to mothers with depend- 
ent children where an application had 
been made for relief under latter stat- 
utes if applicant was entitled to relief 
hereunder. G.L.(Ter.Ed.) ¢. 117, 1 
et seq.; c. 118, § 1 et seq. as amended. 
—Town of Cohasset v. Town of Scitu- 
ate, 34 N.B.2d 699, 309 Mass. 402. 
Mo. Old age assistance benefits are 
not payments to which a citizen is en- 
titled as a right but are “gratuities” 
given by the state to the needy and, as 
long as principle of classification is a 
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‘reasonable one, the legislature may de- 
ny them to. one class while granting 
them to another.—Howlett v. Social Se- 
curity Commission, 149 S.W.2d_ 806, 
certified from Howlett v. State Social 
Security Commission, 146 S.W.2d 94. 

N.Y.Ct.Cl. The State of New York 
is not liable for obligations arising out 
of the administration and expenditure 
of federal funds by the Temporary 
Emergency Relief Administration. Un- 
consol.Laws, § 2451 et seq.—United 
Hoisting Co. v. State, 26 N.Y.S.2d 322. 
176 Mise. 9. 

Claimant which had rented an air 
compressor to the Temporary Emergen- 
cy Relief Administration was required 
to show authority in law entitling it 
to recover from state for damage to the 
compressor caused by fire while the 
compressor was in possession of the 
administration. Unconsol.Laws, § 2451 
et seq.—United Hoisting Co. v. State, 
26 N.Y.S.2d 322, 176 Misc. 9. 

Claimant which rented air compressor 
to the Temporary Emergency Relief 
Administration was not authorized by 
the Temporary Relief Administration 
Act to recover from state for damage 
to the compressor resulting from fire 
which occurred while the compressor 
was in the possession of the adminis- 
tration. Unconsol.Laws, § 2451 et seq. 
—United Hoisting Co. v. State, 26 N.Y. 
S.2d 322, 176 Misc. 9. 

The claims contemplated by statutes 
relating to allowance and payment by 
state of claims against the Temporary 
Emergency Relief Administration are 
those claims submitted by the local re- 
lief agencies. Unconsol.Laws §§ 2476, 
2477.—United Hoisting Co. v. State, 26 
N.Y.S.2d 322, 176 Mise. 9. 

Wis. The liability of towns to sup- 
port poor persons is founded upon and 
limited by statute, and should not be 
enlarged or modified by any supposed 
moral obligation.—Carthaus v. Ozaukee 
County, 295 N.W. ore 236 Wis. 438. 


§ 

C.0.A.Ohio. The Emergency Relief 
Appropriation Act is not violative of 
constitutional provision that all legisla- 
tive powers shall be vested in Con- 
gress; that Congress shall have power 
to make all laws necessary to carry in- 
to effect the foregoing powers and pow- 
ers vested in the government of the 
United States and the amendment that 
all powers not delegated to the United 
States are reserved to the states. Hmer- 
gency Relief Appropriation Act of 1935, 
49 Stat. 115; U.S.C.A.Const, art. 1, §§ 
1, 8, cl. 18, and Amend, 10.—Bastian v. 
U, S., 118 Pia 777. 

Cal.App. The section of Welfare and 
Institutions Code, providing for pro- 
ceedings against kindred of aged per- 
son receiving aid where kindred filed: 
income tax return, did not create 
“privileges” for “discriminations” as 
inhibited by Fourteenth Amendment to 
Federal Constitution, and did not lack 
“uniformity of operation’? required by 
California Constitution, where filing of 
income tax return was merely suffi- 
cient basis for continued investigation. 
$t.1937, p. 1094; U.S.C.A.Const. Amend. 
14; Const.Cal. art. 1, § 11.—Los An- 
geles County v. Hurlbut, 111 P.2d 963. 

If legislative intent of section of Wel- 
fare and Institutions Code relating to 
proceedings against kindred of recipient 
of old age payments, was to proceed 
only against those filing income tax re- 
turns, such was a natural ‘classifica- 
tion” which legislature had right to 
designate as first element in proof of 
financial ability. St.1937, p. 1094; U. 
8.C.A.Const. Amend. 14; Const.Cal. art. 
1, § 11.—Los Angeles County v. Hurl- 
but, 111 P.2d 963. 

Fla. The act creating housing au- 
thorities to undertake slum clearance 
does not violate constitutional provi- 
sion stating that the respective coun- 
ties of the state shall provide, in the 
manner prescribed by law, for in- 
habitants who by reason of age, in- 
firmity, or misfortune may have claims 
on the aid and sympathy of society, 
but is) a general welfare act resting 
primarily on the police power of the 
Constitution. Acts LIS en Cee d osae 
Const. art. 13, § 3, as ,adopted in 
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der the police power in promotion of — 
the general welfare——People ex rel. 
Heydenreich v. Lyons, 30 N.H.2d 46, 
374 Til 657: : 
The statute providing that no gov- 
ernmental unit required to support 
residents therein shail furnish relief 
to any person not residing therein for 
a period of three years immediately 
preceding his application for relief 
represents a legitimate attempt to pre- 
vent the state and local governmental 
units from becoming a haven of the 
transient poor seeking most advantage- 
ous statutory provisions granted those 
requiring assistance, and thereby re- 
ducing the aid to which permanent 
residents should have first claim. 
Smith-Hurd Stats. c. 107, §§ 16, 17.— 
People ex rel. Heydenreich vy. Lyons, 
30 N.H.2d 46, 374 Ill. 557. 

The statute prohibiting a govern- 
mental unit from: granting relief to any 
one who did not reside therein for 
three years immediately preceding his 
application for relief does not violate 
the ‘due process” and ‘‘equal protec- 
tion of the law” clauses of Federal and 
State Constitutions, since it cannot be 
said as a matter of law that period of 
residence prescribed in statute bears 
an unreasonable relation to the subject 
of poor relief. Smith-Hurd Stats. e. 
107, §§ 16, 17; Smith-Hurd Stats.Const. 
art..,2, $$ 4; 195 warty 45) $222 USSICsAa 
Const. Amend, 14.—People ex rel. Hey- 
denreich v. Lyons, 30 N.H.2d 46, 374 
Ill... 557. 

Mass. Under statutes requiring 
towns to furnish aid to mothers with 
dependent children it was intended that 
parents with dependent children were 
to be aided and dealt with in a man- 
ner different from that under statutes 
requiring towns to support poor per- 
sons, and under the former statutes it 
was legislative intent to establish a 
mechanism by which dependent chil- 
dren might receive a type of public 
aid different in scope from, and more 
substantial than, that afforded by lat- 
ter statutes and without necessity of 
accepting general welfare. G.L.(Ter. 
Ed: ie 117; 8b eb. Seq.e) Club LS Sel et 
seq. aS amended.—lown of Cohasset 
v. Town of Scituate, 34 N.H.2d 699, 
309 Mass. 402. 


Minn. The Old Age Pension Act, 
which imposes a lien in favor of the 
state on all realty belonging to a 
recipient of old age pension benefits, 
does not violate the “equal protec- 
tion of the law” clauses, of the fed- 
eral and_ state constitutions. Laws 
1939, ¢@. 315; U.S.C.A.Const. Amend. 
14; Const.Minn. art. 1, § 2,—Dimke vy. 
Finke, 295 N.W. 75. 

The Old Age Pension Act, which im- 
poses a lien in favor of the state on 
all realty belonging to a recipient of 
old age pension benefits, does not deny 
“due process of law’ in view of the 
fact that lien is given with consent of 
recipient, and foreclosure must be in 
manner provided for foreclosure of a 
mechanie’s lien, which requires notice 
and opportunity to be heard and to 
defend in orderly proceedings before 
a tribunal having jurisdiction of the 
cause. Laws 1939, ¢, 315; Const. art. 
1, § 7.—Dimke y. Finke, 295. N.W. 


The Old Age Pension Act, which im- 
poses a lien in favor of the state on 
all realty belonging to a recipient of 
old age pension benefits, does not make 
an unlawful “delegation of legislative 
power” to the executive. Laws 1939, 
c, 315.—Dimke vy, Finke, 295 N.W. 75. 
_Mo.App. The right to old age as- 
sistance being purely statutory and 
nonexistent at common law, the claim 
of any person under statutes is sub- 
ject to limitations which legislature 
creating the right has placed thereon, 
whether in matters of substance, proced- 
ure or remedy, and courts must inter- 
pret and apply such statutes in the man- 
ner the courts perceive the legislature 
intended. Mo.St.Ann. 12967b—11, 
12967b—12, 12967b—16, p. 7478.—Chap- 


s ca 
accepted exercise of valid authority un- | 


*a.Com, 4 Assistance Act, 
1934, 62 P.S. §§ 2130-2144, not intend- 
ed to bestow irrevocable gifts. There 
is obligation of beneficiary, when able, 
to repay the gifts. At common law 
there is implied duty on part of re- 
cipient of public assistance, to make 
reimbursement, and there is no need to 
incorporate this duty into a statute.— 
Commonwealth vy. Williams, 34 Luz.L. 
Reg.Rep. 115, 10 Som. 125. 

_ Wis. Since a joint tenant, by apply- 
ing for and accepting old age assistance 
under the law, providing for the grant- 
ing thereof only upon the condition that 
a lien to secure the repayment thereof 
shall attach to all real estate of the 
recipient of assistance, voluntarily ter- 
minated the joint tenancy, the statute 
providing for such lien was not uncon- 
stitutional as “retroactively” affecting 
the joint tenancy relationship created 
by deed to surviving joint tenant and 
reeipient of old age assistance. St. 
1939, § 49.26(4).—Goff v. Yauman, 298 
es 179, 237 Wis. 6438, 134 A.L.R. 
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Mass. Town could not be held liable 
for damages to plaintiffs’ properties 
caused by a fire originating on land on 
which town’s board of public welfare 
had purchased right to cut and remove 
standing timber, on ground that town 
was in control of wood lot, where it 
appeared that work of cutting wood 
was wholly in control of board of pub- 
lic welfare, being carried on as part of 
operation of town farm for infirm poor, 
with work being done by recipients of 
welfare aid who lived at their homes 
in town. G.L.(Ter.Ed.) c. 47, § 1; ¢. 
117, §§ 2, 14, 17.—Chaffee v. Inhabi- 
tants of Town of Oxford, 33 N.E.2d 
298, 308 Mass. 520. 


Members of town’s board of public 
welfare were acting as “public officers” 
and not as “agents” of town in oper- 
ation of town farm for infirm poor, and 
in conducting wood cutting project on 
land on which it had purchased right 
to cut and remove standing timber as 
part of operation of town farm, so that 
town could not be held: liable for dam- 
ages to plaintiffs’ properties caused by 
fire originating on land on which wood 
cutting project was being carried on. 
Gi(erbd.)uc;. 47, §§ 12's ec 117,88 
1, 14, 17.—Chaffee v. Inhabitants of 
Town of Oxford, 33 N.H.2d 298, 308 
Mass. 520. 


Neither sale of surplus products of 
town farm for infirm poor, nor fact 
that town was reimbursed by state 
agency or other municipalities for 
wood, cut as part of operation of town 
farm, which was furnished to welfare 
recipients who had settlements else- 
where, made maintenance of town farm 
a “commercial enterprise’, So as to ren- 
tiffs’ properties caused by fire originat- 
der town liable for damages to plain- 
ing on land on which wood _ cutting 
project was being conducted. G.L.(Ter. 
Has \eueus sed ast cer esse ld) Li. 
—Chaffee v, Inhabitants of Town of 
Oxford, 33 N.E.2d 298, 308 Mass. 520. 


In actions against town for damages 
to plaintiffs’ properties caused by a fire 
originating on land on which town’s 
board of public welfare had purchased 
right to cut and remove standing tim- 
ber, where one of issues was whether 
town was in control of wood cutting 
project, records of town were admis- 
sible for purpose of showing that at 
regular town meeting, motion to pur- 
chase land on which wood cutting 
project was being conducted was de- 
feated.—Chaffee v. Inhabitants of Town 
of Oxford, 33 N.E.2d 298, 308 Mass. 
520. 

Wis. Where county board of Clark 
county on May 25, 1938, according to 
eounty clerk’s records, decided that on 
June i, 1938, county would go entirely 
on county system of relief, and resolu- 
tion was adopted by clear majority of 
board members, county was properly 
placed under county system of poor re- 
lief. St.1939, § 49.15.—Legault v. City 
of Owen, 293 N.W. 920, 235 Wis. 675. 


_ dwelling 


employee in the Department of Public 
Assistance and a person so aggrieved is 
bound to pursue this statutory remedy 
to a conclusion before seeking redress 
in the Courts.—Dougherty y. Schuylkill 
County Board of Assistance, 7 Sch.Reg. 


184, 
§ 19 
Colo. Under old age pension consti- 
tutional amendment and statutes en- 


acted pursuant thereto, authority to 
prorate old age pension fund is vested 
by necessary implication in state board 
of public welfare. Laws 1935, p. 973, § 
3; Laws 1936, 2d Ex.Sess., p. 27, § 33 
Laws 19387, p.. 885; Const. art. 24, §§ 
1-7.—Fairall v. Redmon, 110 P.2d 247. 
Mo. The State Social Security Com- 
mission is an ‘executive governmental 
agency” and exercises quasi judicial 
powers. Mo.St.Ann. § 12967b—1 et seq., 
p. 7478.—Howlett v. Social Security 
Commission, 149 S.W.2d 806, certified 
from Howlett v. State Social Security 
Commission, 146 S.W.2d 94. 


§ 33 ; 

Ill. Where certificate of township 
tax levy for support of poor persons 
specified that amount to be collected 
was approximately stated sum at cer- 
tain rate and that total amount of 
such levy and other levies for enumer- 
ated purposes was stated sum, as ap- 
peared from records of entries of mon- 
eys voted to be raised at town meet- 
ing, objection that levy for support of 
poor persons was by rate, instead of 
amount, was properly overruled by 
county court.—People ex rel. Fisher v. 
Illinois Cent. R. Co., 35 N.H.2d 60, 376 
Dl. 582. 


§ 35 

Minn. A place of ‘settlement’ for 
poor relief purposes is where a person 
is entitled to relief should he ever be- 
come a public charge and his relatives 
eannot or will not support him. Ma- 
son’s Minn.St.1927, § 38159.—City of 
Minneapolis v. Village of Hanover, 297 
NOW 4 2s 


Wis. The meaning of the term 
“legal settlement” as used in the chap- 
ter dealing with dependent children’s 
aid and in chapter dealing with poor 
relief is the same and is to be deter- 
mined by the terms and conditions im- 
posed by the general laws upon_ the 
subject as stated in the chapter deal- 
ing with poor relief. St.1939, §§ 48.01 
et seq., 49.01 et seq., 49.02.—Milwaukee 
County v. Waukesha County, 294 N.W. 
835, 236 Wis. 233. 


§ 83 

Conn. Under statute, a person to ac- 
quire settlement in town sought to be 
charged with his support must have 
resided four years continuously in that 
town, and word ‘resided’ requires 
that one must have had a fixed, per- 
manent, established residence or home, 
an actual and not merely constructive 
residence, that the person in question 
must have been an actual resident, 
even though he have a technical dom- 
icile elsewhere. Gen.St.Supp.1935, § 
662¢c; Gen.St.Supp.1939, § 558e.-— 
Town of Winchester y. Town of Bur- 
lington, 21 A.zd 371, 128 Conn. 185. 

Continuance of pauper’s residence 
was not interrupted by temporary ab- 
sences if there was an intent to re- 
turn to the town and the pauper still 
regarded it as his home or permanent 
place. Geu.St.Supp.1935, § 
662c; Gen.St.Supp.1939, § 558e—Town 
of Winchester y. Town of Burlington, 
21 A.2d 37155128 Conn. 185. 

Where one leaves a town in which 
he is living and it ceases to be in fact 
his permanent dwelling place or home, 
the continuity of the residence neces- 
sary to acquire a settlement ig broken. 
--Town of Winchester v. Town of Bur- 
lington, 21 A.2d 371, 128 Conn, 185. 

Where poor family did not at any 
time continuously reside for period of 
four years in town sought to be 
charged with their support, family did 
not acquire ‘‘settlement” in such town 
so as to make it liable for family’s 
support. Gen.St.Supp.1935, § 662c¢; 


-Gen.St.Supp.1939, - 


% “4 fv prey 
Bs a TAY 
§ 558e. 
Winchester v. Town of Burlingt 
A.2d 371, 128 Conn. 185. 
Ill. “Residence” for a 


uh 


eligible for relief, since to con 
statute so as to preclude a temp: 
departure from particular governm 
unit by persons who have long re 
there would impute a harsh and wi 
scionable intent to. the Legislat 
Smith-Hurd Stats. ¢. 107, §§ 16, 1 
People ex rel. Heydenreich vy. L 
30 N.E.2d 46, 874 Ill. 557. 
“Residence” for poor relief pur 
is largely a matter of intention, 
“residence” or “settlement” on 
quired is not necessarily lost — 
feated by a voluntary absence f 
purpose of obtaining work. S 
Hurd Stats. ec. 107, §§ 16, 17. 
ex rel. Heydenreich vy. Lzons, 3 
2d 46, 374 Ill. 557. 0 
Determination whether a part 
applicant for relief meets the re 
qualifications in poor relief la 
quires an inquiry into facets and ¢i 
cumstances, including the applica: 
own expressed intent, pertinent t 
fact of actual residence. 
Stats. ¢. 107, §§ 16, 17.—People ex r 
Heydenreich vy. Lyons, 30 N.H.2d 4 
374 Ill. 557. i a 
Minn. Where the county systen 
relief distribution is in effect, the stat 
ute providing method of determina 
of the place of settlement is constr 
to require one year’s continuous 
dence in the county to establish 
settlement, but, where the county 
ministers poor relief through the 
system, a one-year residence is 1 
prerequisite to acquisition of se 
ment. Mason’s Minn.St.1927, § 3161. 
City of Minneapolis v. Village of Ha 
over, 297 N.W. 27. Bey. 
Where woman resided 11 months _ 
township in a county administering 
poor relief through the town system, so 
as to constitute a “settlement”, and 
thereafter she moved about but at 
time ever spent over six months in a 
other municipality in such county, or — 
over one year in any other county, set 
tlement in township was never lost f 
poor relief purposes. Mason’s Minn.Si 
1927, §§ 3159, 3161, 3161-1.—City | 
Minneapolis v. Village of Hanover, 
N.W. 27. Sie 
N.Y.App.Div. Wages received by | 
employee on a W. P. A. work relie 
project constituted “relief” within sta 


ceiving public “relief” or care at the 
expense of any such town or of any — 
other town, and employee who during ~ 


ri 
114 +i 
Wis. Under provisions of statute — 
relative to poor relief, the legal set- 
tlement of a mother, who is receiving — 
dependent children’s aid, determines — 
the legal settlement of such mother’s 
minor children, St.1939, § 49.02(2)— © 
Milwaukee County v. Waukesha Coun- 
ty, 294 N.W. 835, 2386 Wis. 233, 

Where the mother of a minor child 
whose father was dead had _ secured 
dependent children’s aid in Waukesha 
County, which was her legal residence, 
and thereafter had not lived in any 
other county for a full year without 
public aid so as to acquire a new legal 
settlement, the minor child likewise did 
not acquire a new “legal settlement’, 
since such minor derived his legal set- 
tlement from the mother, and there- — 
fore the minor’s relief was chargeable — 
to Waukesha County. St.1939, §§ 48.33 _ 
(5)(b), 49.02(2, 4).—Milwaukee County 
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vy. Waukesha County, 294 N.W. 835, 236 
Wis. 233. ad 


_N.Y.Sup. Record sustained deter- 
ation of commissioner of social wel- 
e that certain individual and_ his 
ily had residence in Potsdam from 
fuly, 1924, to July, 1929, when they 
noved to Watertown, that from April, 
5, to June, 1928, they resided in 
dam without receiving public re- 
but that since October, 1929, a 
had not elapsed without receipt 
public relief by such individual or 
me of his minor children and that 
ad not been absent from state for 
year and that, therefore, his set- 
ment in Potsdam persisted. Publie 
fare Law, §§ 58, 58, subd. 1.—Ap- 
ion of Scruton, 28 N.Y.S.2d 914. 
A grant of dependent children’s 
constitutes public relief to the 
parent responsible for the support of 
such children within. the meaning of 

ut providing that a person while 

g supported as a pauper cannot ac- 
re a legal residence in a different 
taanity from that in which such 
uper had a legal residence when 
ch aid was first extended. St.1939, 
(4).—Milwaukee County v. Wau- 
County, 294 N.W. 835, 236 Wis. 


der statutory provision that a per- 
while being supported as a pauper, 

mnot acquire a new “legal settle- 
ment”, the legal settlement of a per- 
oes not change from the county, 
ich such person had a legal set- 
ment while receiving relief, until a 

s§ residence somewhere else without 
- aid has been completed. St. 


n 
Nee: of the dependency of a_ parent 
1 the public for support is public as- 
ance and brings the _ allowance 
eof within the terms of the stat- 
governing assistance to paupers, 
therefore the recipient of any of 
such types of assistance while receiv- 
ng such assistance may not acquire a 
legal settlement. St.1939, § 49.02 
—Milwaulkee County v. Waukesha 
County, 294 N.W. 835, 236 Wis. 233. 
_ Wis. Assistance in the form of de- 
pendent children’s aid given a family, 
where the father was alive but unable 
/ support the family, constituted “sup- 
port as a pauper” and therefore pre- 
vented such family, while so receiving 
assistance, from acquiring a legal set- 
lement in a different county, so as to 
make the relief of such’ family charge- 
able to such other county. St.1939, § 
48.33.—Jefferson County v. Dodge 
County, 294 N.W. 838, 236 Wis. 238. 
Wis. A husband, who accepted tem- 
porary employment in another county 
and who then intended to return, and 
whose family for less than a year 
came to live with him, did not acquire 
a residence in other county for pur- 
pose of poor relief, though he remained 
in other county for more than a year, 
~$t.1939, §§ 49.01, 49.02(4, 7), 49.038(1, 
2, 8a), 49.04, 58.31 et seq.cmWaushara 
County y. Calumet County, 298 N.W. 
613, 238 Wis. 230. 


a $181 
‘Wis. Treatment and care rendered to 
a married woman in an Oconto Coun- 
ty tuberculosis sanatorium, at expense 
of county, upon application of her hus- 
band, who was a poor and indigent 
ae persons was “pauper support’ to hus- 
band, and a year’s absence by husband 
from county, without pauper support, 
_ from time when woman last received 
treatment was necessary in order that 
 husband’s legal settlement in Oconto 
County. be lost or a new legal settle- 
ment in another county be acquired by 
husband for purposes of relief. St. 
1937, §§ 49.02(4, 7), 49.03(8a); St. 
1939, §§ 50.01(1), 50.02(1), 50.07(1, 2). 
—Milwaukee County y. Oconto County, 
294 N.W. 11, 2385 Wis. 601. 
‘ 137 
Minn. In proceeding to determine le- 
‘ gal settlement of alleged pauper and 
his family, evidence sustained finding 
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that alleged pauper had settlement in 


eity of Benson from March 1, 1935, to 


August 11, 1936, notwithstanding that 


he worked on WPA from October 21, 
1935, to August 29, 1936. Mason’s 
Minn.St.Supp.1940, § 3161.—In re Ga- 
low, 297 N.W. 748. 


§ 138 

S.D. The section of poor relief act, 
authorizing justice of peace, on county 
commissioner’s complaint, to issue war- 
rant for removal of poor person with- 
out legal settlement in county to place 
where he belongs; must be read in set- 
ting of act as whole in determining 
whether Legislature intended thereby 
to provide for removal of poor persons 
to county of their settlement against 
their will, thereby confining them to 
such county in violation of Mederal and 
State Constitutions. SDC 50.0101 et 
seq. 50.0401; Const.S.D. art. 6, § 1; 
U.S.C.A.Const. Amend. 14._Custer 
County v. Reichelt, 293 N.W. 862. 

The section of poor relief act, au- 
thorizing justice of peace, on county 
commissioner’s complaint, to issue war- 
rant for removal of poor person with- 
out legal settlement in county to place 
where he belongs, does not provide for 
removal of poor persons to county of 
their. settlement against their will, 
thereby confining them to such county 
in violation of Federal and State Con- 
stitutions, when read in setting of act 
as whole. SDC 50.0101-50.0106, 50.- 
0102(6), 50.0208, 50.0209, 50.0401, 50.- 
0402; Const.S.D. art. 6, § 1; U.S.C.A. 
Const. Amend. 14.—Custer County vy. 
Reichelt, 293 N.W. 862. 


159 - 

N.Y.Sup. Under the discretion con- 
ferred upon the commissioner of social 
welfare, he is empowered to decide ad- 
ministrative matters regarding the set- 
tlement of an individual seeking public 
relief in reasonable accord with evi- 
dence and with proper inferences and 
deductions therefrom. Public Welfare 
Law, §§ 53, 58, subd: 1.—Application 
of Scruton, 28 N.Y.S.2d 914. 


§ 156 

N.Y.Sup. In absence of proof that 
determination of commissioner of so- 
cial welfare regarding settlement of 
individual seeking public relief is ar- 
bitrary, capricious and not in accord 
with the law and evidence, it cannot 
be disturbed. Public Welfare Law, §$§ 
53, 58, subd. 1.—Application of Scrut- 
on, 28 N.Y.S.2d 914. 


Wis. The only review authorized by 
statute of a determination by Indus- 
trial Commission in proceedings under 
statute giving commission jurisdiction 
to hear and determine claims for legal 
settlements of paupers is by the appeal 
from determination which is authorized 
by provisions of statute, and such 
provisions do not authorize mainte- 
nance of an action to review determina- 
tion, since ‘“‘appeal’’, as used in statute, 
does not include an action to review. 
$t.1939, § 49.03 (8a) (c).—Milwaukee 
County v. Industrial Commission, 294 
N.W. 809, 236 Wis. 252. 


Jurisdiction of circuit court to re- 
view a determination by Industrial 
Commission in proceedings under stat- 
ute giving commission jurisdiction to 
hear and determine claims for legal 
settlements of paupers can be invoked 
only upon taking of appeal therefrom 
in manner prescribed by statute, since 


proceedings before commission under 


statute, and a review of Commission’s 


determination therein, are wholly statu- . 


tory. St.1939, § 49.03(8a) (¢c).—Milwau- 
kee County v. Industrial. Commission, 
294 N.W. 809, 236 Wis. 252. 

Cireuit court did not have jurisdic- 
tion of county’s action against Indus- 
trial Commission and a town to com=- 
pel amendment of order made by com- 
mission in proceedings under statute 
giving commission jurisdiction to hear 
and determine claims for legal settle- 
ments of paupers, where no appeal was 
taken from order within thirty-day pe- 
riod prescribed by statute and town 
did not enter a general appearance in 
circuit court. §t:1939, § 49.03(8a) (ce). 
—Milwaukee County vy. Industrial Com- 
mission, 294 N.W. 809, 236 Wis. 252. 


Cal.App. The obligation 
children to support their parents who 
are’ unable to maintain themselves is 
imposed by a provision of the Civil 
Code, whereas county’s right of reim- 
bursement for aid granted, together 
with the procedure to be followed to se- 
cure such reimbursement from children 
of aid recipient, was established by pro- 
visions of the Welfare and Institutions 
Code. Civ.Code, § 206; St.1937, p. 
1005, § 2224, as amended in 1940.—Gar- 
cia v. Superior Court in and for San 
Bernardino County, 113 P.2d 470. 

val.App. At common law, no legal 
liability rested upon one relative to 
support another.—Los Angeles County 
v. Frisbie, 115 P.2d 900. 

By statute, providing that any in- 
digent who had, residing in the state, 
relatives of certain degrees of kindred, 
who were able to support such in- 
digent, should not be eligible for aid 
except emergency aid, a statutory lia- 
buity for the support of indigent rela- 
tives was imposed upon kindred of 
such degrees and in the order named. 
S$t.1937, p. 1099, § 2576.—Los Angeles 
County v. Frisbie, 115 P.2d 900. 

The provisions of Welfare and Insti- 
tutions Code, dealing with liability of 
indigent’s kindred for the support of 
indigent, when read together, provide 
a system for establishing such liability 
and for the enforcement thereof. St. 
1937, pp. 1099, 1100, §§ 2576-2579,.— 
ee ynneors County vy. Frisbie, 115 P. 


Conn. Before court can order rela- 
tives to furnish support, it must find 
that the relatives are able to provide 
it and have neglected to do so. Gen. 
St.1930, § 1693, and § 1717, as amend- 
ed; Gen.St.Supp.1935, § 663c.—Town 
of Winchester v. Town of Burlington, 
Ane Sait ian Conn. 185, 

he ownership of property by par- 
ents of husband and wife was not suf- 
ficient to show that the parents were 
able to provide support for the hus- 
band and wife and their family. Gen. 
$t.1930, § 1693, and § 1717, as amend- 
ed; __Gen.St.Supp.1935, § 663¢—Town 
of Winchester v. Town of Burlington, 
21 A.2d 371, 128 Conn. 185. 

N.Y.App.Div. A grandfather is only 
secondarily liable for support of grand- 
child, and is not liable in absence of 
proof that child is recipient’ of pub- 
lic support or likely to become ‘a pub- 
lie. charge.—Larkin y. Larkin, 28 N. 
Y.8.2d 269, 262 App.Div. 868. 

N.Y.Dom.Rel.Ct. The fact that a 
person has physical or mental capacity 
to earn a living, but by reason of 
economic or social conditions is un- 
able to find employment and to make 
use of his capabilities, does not ipso 
facto discharge the obligation of per- 
sons legally chargeable with his sup- 
port by reason of blood relationship 
and shift the obligation to the com- 
munity.—Hommel vy. Hommel, 22 N.Y. 
S$.2d 977. 

As between the community and the 
individual legally chargeable for the 
support of a dependent, the primary 
obligation rests upon the person legal- 
ly chargeable——Hommel y. Hommel, 22 
N.Y.S.2d, 977. 

N.Y.Dom.Rel.Ct. In New York, a 
child_ born out of wedlock has no le- 
gal duty of support of either parent, 
especially in view of legislative policy 
toward. illegitimate children ag dis- 
closed in statutes respecting inheritance 
by such children. Laws 1983, ¢. 482, 
§§ 92, subd. 3, and § 101, subd. 4, as 


amended by Laws 19387, ¢. 726; De- 
cedent Estate Law, § 838, subd. 13.— 
Castellani _yv, Castellani, 28 N.Y.S.2a 


879, 176 Mise. 763. 
A child born out of wedlock cannot 


'N.Y.Dom.KRel.Ct. The public inter- 
est is paramount consideration in pro- 
ceeding under New York City Domestic 
Relation: Court Act to enforce adult 
children’s statutory liability to sup- 
port dependent destitute parent likely 
to become public charge, as primary 
objective of such liability is protec- 
tion of public purse. McK.Crim.Code, 
Domestic Relations Court Act, § 101, 
subd. 4.—Ketcham v. Ketcham, 29 N. 
Y.S.2d 7738, 176 Mise. 993. 

In proceeding to enforce adult chil- 
dren’s_ statutory liability to support 
their destitute father, fact that all of 
petitioner’s children are not before 
court does not relieve those over whom 
jurisdiction has been acquired from 
liability which is several. McK.Crim. 
Code, DWomestic Relations Court Act, 
§ 101. subd. 4.—Ketcham v. Ketcham, 
ZI NYwseed tio, Leo Misa! oos, 

The statutes, authorizing New York 
City Domestic Relations Court to re- 
quire support of dependent adult, un- 
able to maintain himself and likely to 
become public charge, by relatives 
legally chargeable therewith, charging 
children of such a dependent residing 
in city with his support, and declaring 
children of persons liable to become 
in need of public relief responsible for 
such persons’ support, are “mandatory” 
and hence binding on destitute father’s 
adult children, notwithstanding his 
long estrangement from and desertion 
of them and avoidance of measures to 
enforce his obligation to support them. 
McK.Crim.Code, Domestic Relations 
Court act, §§ 92(9), 101, subd. 4; 
Public Welfare Law, 125.—Ketcham 
yaanecnam, 29 N.Y.S.2d 773, 176 Misc. 

As between the community and adult 
children of needy parent, burden of 
supporting him is east on such chil- 
dren however undeserving he may be 
or seem to them. McK.Crim.Code, 
Domestic Relations Court Act, §§ 92(9) 
101, subd. 4; Public Welfare Law, g 
125,—Ketcham vy. Ketcham, 29 N.Y.S. 
2d 773,.176 Mise. 993, 

In proceeding to compel adult chil- 
dren to support their 65-year old fa- 
ther, court physician’s report that fa- 
ther was totally disabled for gainful 
employment because of his age and 
heart disease, nonexistence of legal or 
moral obligation on one donating food 
and lodging to father to support him, 
and precariousness and limiting extent 
of such temporary help because of 
landlady’s objection and possibility of 
benefactor’s induction into army, held 
to warrant support order against re- 
spondents on ground that father was 
dependent adult unable to maintain 
himself and likely to become public 
charge. Mck.Crim.Code, Domestic Re- 
lations Court Act, § 101, subd, 4.— 
Ketcham v. Ketcham, 29 N.Y.S.2d 773, 
176 Mise. 993. 

Whether adult children of destitute 
father have sufficient ability to sup- 
port him, so as to authorize support 
order against them, rests largely in 
Domestic Relations Court’s discretion, 
and hence does not depend solely on 
amount of their property or their in- 
come, but on circumstances of case. 
McK.Crim.Code, Domestic Relations 
Court Act, § 101, subd, 4.—Ketcham y. 
aes 29 N.Y.S.2d.778, 176 Misc. 


A destitute father’s unmarried adult 
daughter, earning $32.25 per week 
after deducting pension and insurance 
benefits, paying commutation fares of 
30 cents a day, contributing $50 a 
month toward upkeep of household 


. consisting of herself, her mother, and 


three brothers, and carrying life in- 
surance for mother’s benefit at pre- 
mium of $4 a month, a married son, 
paying $80 a month for board and 
lodging of himself and wife, commuta- 
tiom expenses, doctors’ bills for serv- 


month, $10 a mont “for § 
his mother and brother and 


0 j d 
ear for coal for their house- 


Dp to 
$100 a ; 


‘hold out of salary of $1,940 a year, 


and another adult son receiving sal- 
ary of $20 a week, plus luncheons, 
paying commutation expenses of $8 a 
month and insuranee premium, and 
contributing $10 a week toward upkeep 
of household, should contribute $65, 
$3.50 and $2 semi-monthly, respective- 
ly, for father’s support. Mck.Crim. 
Code, Domestic Relations Court Act, 
§ 101, subd. 4.—Ketcham vy. Ketcham, 
29 _N.Y.S.2d 773, 176 Mise. 993. 
Pa.Com.Pl. While an order for fu- 
ture maintenance of an indigent insane 
person in a public institution must be 
made in strict compliance with the pro- 
cedure set forth in section 4 of The 
Mental Health Act of June 1, 1915, P.L. 
661, as amended, 71 P.S. § 1784, ‘under 
section 3 of the act reimbursement for 
past maintenance may be sought from 
relatives upon whom liability for sup- 
port is imposed, in an assumpsit action 
based on quasi-contract.—Common- 
wealth v. Groller, 41 D. & C. 366, 19 
Leh.L.J. 209, 10 Som. 298, 55 York 81. 
Pa.Mun. Section 3(a) of The Support 
Law of June 24, 1987, P.L. 2045, 62 
P.S. § 1973(a), setting forth the pro- 
cedure whereby relatives of indigent 
persons may be required to furnish 
support for such indigents upon peti- 
tion of the indigent, does not change 
the rule that the primary obligation to 
Support an indigent child rests upon 
the father rather than the mother, nor 
does it in any way give the Common- 
wealth a right to reimbursement from 
a married woman for public assistance 
furnished to her for the support of 
her children.—Department of Public 
Assistance v. Mooney, 40 D. & C. 374. 
It seems that the fact that a mother 
owns a home worth $3,000 does not, per 
se, necessarily show that she has “suf- 
ficient financial ability’ to support her 
children within the meaning of section 
3(a) of The Support Law of 1937, 62 
P.S. § 1973(a).—Department of Public 
Assistance v. Mooney, 40 D. & C. 374. 


The Commonwealth is not entitled 
to reimbursement from a married wo- 
man for assistance furnished her for 
the support of her minor children, with- 
out first establishing that it has ex- 
hausted its remedies against the hus- 
band and father of the minor children. 
—Department of Public Assistance v. 
Mooney, 40 D. & C. 374. 


The Commonwealth is not entitled to 
reimbursement from a married woman 
for public assistance furnished her un- 
Jess she has specifically agreed to re- 
pay it, at least where it has not first 
fully exhausted its remedies against the 
husband, even to the extent of seizing 
his property.—Department of Public 
Assistance v. Mooney, 40 D. & C, 374, 

Pa.Quar.Sess. There is no common 
law liability for the support of rela- 
tives, and hence to hold one for the 
support of an indigent person statutory 
liability must be shown.—Common- 
wealth v. Clayton, 30 Del.Co. 405. 

§ 178 

Cal.App. A husband need not sup- 
port his wife’s relations, in absence of 
statutory obligation. Civ.Code, § 206. 
—Grace v. Carpenter, 108 P.2d 701. 

Community property, with possible 
exception of wife’s earnings, may not 
be applied to support of wife’s mother 
without husband’s eonsent. Civ.Code, 
§§ 172, 172a, 206.—Grace v. Carpenter, 
LO8 8 P20 701. 

Community property cannot be seg- 
regated and applied by an order or 
judgment of the court so as to hold 
the wife’s interest in the community 
property in liquidation of her lia- 
bility to support her mother. Civ. 
Code, §§ 172, 172a, 206.—Grace v. Car- 
penter, 108 P.2d 701. 


La. Under statute providing that 
children are bound to maintain their 
father and mother and other ascendants 
who are in need, son was obliged to 
maintain his mother who was a middle- 
aged woman in need, since the mother 
was an “ascendant in need’. Rev.Civ. 


e, art 
H 4, 6 : 7h x , 
Under statute providing tha’ 
are bound to maintain their 
mother and other ascendants 


direct ascending line are likey 

to maintain their needy des nd 
mother was under obligation to sup 
her middle-aged daughter in nee 
Civ.Code, art. 229.—Tolley v. K 
200 So, 4, 196 La. 685. 1 

The statute providing that re! 

in the direct ascending line ar x 
to maintain their needy des 
this obligation being reciproc 
clear and free from ambigui 
imposes a reciprocal obligation | 
children to maintain their fathe 
mother and other ascendants who a 
in need and upon relatives in the | 
ascending line to maintain thei 
descendants. Rev.Civ.Code, art. 
pene vy. Karcher, 200 So. 4, 1 


The statute providing that the rel 
tives in the direct ascending line 
“bound to maintain their needy 
scendants, this obligation being 
eal’, does not limit to minor 
the support which ascendants 
liged_ to give to needy descer 
Rev.Civ.Code, art. 229.—Tolley 
cher, 200 So. 4, 196 La. 68 
The mere fact that daugh 
married, while a minor, with 
consent of her mother, did not jus 
mother’s refusal to pay daughter 
mony, which daughter, now 4 | 
aged woman in need, demande 
statute providing that the relat: 
the direct ascending line are bo 
maintain their needy descendants. 
Civ.Code, art. 229.—Tolley v. K: 
200 So. 4, 196 La. 685. 
Mother and son of middle-aged 4 
tute woman could not defeat sta 
obligation to support such wom 
ground that she was not ‘dest 
because she had a one-sixth i 


tate inherited from her father and _ 
declined an offer of $2,000 for. her 
terest, in view of fact that only | 
received for her interest was 0 
$2,000 from her mother whic 
grossly inadequate, since she was n 
compelled to sacrifice her interest : 
was unable either to sell or m 
her interest in property of whi 
did not have the use and enjoy 
Rev.Civ.Code, art, 229.—Tolley y. 
cher, 200. So. ‘4196: "Gat: 6So.)0e eames 
Married son earning approximatel, 
$100 per month was able to, and was 
ordered to, pay his destitute mother — 
$2.50 per week alimony. Rev.Civ.Coc 
art. 229.—Tolley v. Karcher, 200 So. 4. 
196 La. 685. Wesees 
Where mother of middle-aged des 
tute woman received a rental of $1 
month from property left her b 
husband and received rental of $58 
month from her own separate prope 
the mother was able to, and wa 
dered to, pay daughter at least $1 
week alimony. Rev.Civ.Code, art. 
eee v. Karcher, 200 So. 4, 19 


Mo.App. The Social Security — 
providing that benefits shall not | 
payable to any person who has ear , 
ing capacity, income or resource, 
whether such income or resource is | 
received from some other person, suffi- — 
cient to meet his needs for reasonable — 
subsistence compatible with decency ~ 


cae? 


and health, does, not purport to place 
upon son, who ad been supporting — 
his father, the absolute and unqualified — 
duty to support his indigent father, 
and it places upon son no enforceable 
legal obligation. Mo.St.Ann. § 12967b— 
11(6), p. 7478.—Howlett v. State So- 
cial Security Commission, 146 S.W.2d 
94, certified to Howlett v. Social Se- 
curity Commission, 149 S.W.2d 806. 
N.Y.Sup. Under statute providing 
that the husband, wife, father, mother, 
grandparents, child, or grandchild of 
the recipient of public relief, if ‘of 
sufficient ability,” shall be responsible 
for the support of such person, quoted ~ 
words mean that where a man has © 
means over and above that required — 
for his own needs, he is of sufficient — 


i 


Pea 
se a 


ability to support himself and out of 
esidue to help support his depend- 
. ents. Public Welfare Law, § 125.— 
- Copeland v. Weber, 24 N.Y.S.2d 590, 
Misc. 403 : ; 
) Where grandparent who occupied a 
farm from which he made his living 
as not shown to have had more than 
‘ home for himself and means to sup- 
port himself without becoming a_pub- 
jie charge, grandparent was not liable 
under statute for hospital care and 
_ Services rendered to his son and grand- 
son. Public Welfare Law, §§ 125, 128; 
General Municipal Law, §§ 126, 130.— 
Copeland v. Weber, 24 N.Y¥.S.2d 590, 
5 Misc. 403 
N.Y.Sur. Where husband suppressed 
from welfare authorities fact of: his 
marriage and permitted relief pay- 
ments to be made to his wife by the 
city of New York, although if the true 
_ facts were known, they would have 
- been stopped, the estate of the deceased 
usband was liable for relief payments 
ade to the wife during period of her 
Pearriace plus expenses of administra- 
‘tion. Public Welfare Law, §§ 125, 128. 
24 N.Y.S.2d 


ou 


in re Barry’s Estate, 


881 el. 
N.Y.Sur. Under statutes providing 
parent or grandparent of a re- 
cipient of public relief, if of sufficient 
ability, should be responsible for the 
support of such person, and authoriz- 
: - recovery against estate of a_ de- 
pant having descendants who received 
iblic relief, Commissioner of Welfare 
possessed an absolute right of recovery 
- relief furnished deceased’s daugh- 
and granddaughter against estate 
deceased, who during period when 
relief was being furnished his daughter 
nd granddaughter owned bank ac- 
count in excess of $10,000 and whose 
real property was appraised for estate 
¢ purposes at $7,180. Public Welfare 
Law, §§ 125, 128.—In re Kasner’s Es- 
tate, 25 N.Y.S.2d 488, 175 Misc. 832. 
_N.Y.Dom.Rel.Ct. The primary. 
gation to support a person who is, or 
s likely to become, a public charge, 
ests on the one who is legally charge- 
F ble, and secondarily only upon the 
*y public—Camhi v. Camhi, 25 N.Y.S.2d 
«EBS ' 


N.Y.Dom!Bel.Ct. The statute making 
stepparent, having knowledge of ex- 
stence of stepchild at time of marriage, 
rgeable with support of stepchild 
ely to become a public charge did 
not render married woman liable for 
_ support of stepchild, in absence of any 
evidence of knowledge at time of mar- 
riage of existence of child. Laws 1933, 
¢. 482, § 101, subd. 5.—Glowsky v. Git- 
Hiiny. 25 N.Y¥.S:2d) 957. 

The Public Welfare Law and _ the 
Domestic Relations Court Act contain- 
ing provisions for support of step- 
children did not operate retroactively 
so as to. affect liability of married 
woman for support of an infant step- 
- child, where marriage occurred prior 
to enactment of statutes. Laws 1933, 
e. 482, § 101, subd. 5; Public Welfare 
Law, §§ 125, 126.—Glowsky v. Gitlin, 
20 N-..8.20 957. 

The term “stepparent”? as used in 
statute declaring stepparent legally 
chargeable with support of stepchildren 
likely to become public charges meant 
stepfather and did not include a step- 
mother. Laws 19338, c. 482, 101, 
subd. 5.—Glowsky v. Gitlin, 25 N.Y.S. 
: 2d 957. 

N.Y.Dom.Rel.Ct. The primary and an 
essential objective of the statute re- 
ti varding liability of relatives for sup- 
port of a poor person is the protection 
of the public purse. Public Welfare 
— Law, § 125; Code Cr.Proc. § 914.— 

Anonymous v. Anonymous, 26 N.Y.S.2d 
fee soo 1, -176° Mise. 103. 

f Where mother had an income of 
$1,100 per year from trust fund, Fami- 
ly Court Division of Domestic Rela- 
tions Court of city of New York could 
not compel a son to make periodic con- 
 fribution from his personal means 
_, toward the mother’s support sufficient 
“ to bring up to a total of $50 a week 
£ the aggregate of the mother’s income 

since the mother was not “likely to be- 
" tome a public charge’ within statute 


Meer aoe 


fact that a 


conferring jurisdiction on the court to 
require a person to support a poor 
relative likely to become a_ public 
charge. Laws 1933, c. 482, §§ 92(3, 9), 
101, subd. 4, and § 131.--Anonymous Vv. 


Anonymous, 26 N.Y.S.2d 597, 176 Misc. © 


103. 

The statutory provision that the 
amount that court may require a per- 
son to pay for support of a poor rela- 
tive shall not exceed $5v a week did 
not imply power to direct son to pay, 
to mother who had income of nearly 
$22 a week from trust fund from son’s 
personal means towards mother’s sup- 
port, periodic sums sufficient to bring 
up to a total of $50 a week, the aggre- 
gate of mother’s income, in view of 
“condition precedent’’ to 
court’s exercise of jurisdiction to order 
any support is the fact that the per- 
son seeking support is a poor relative 
who is or is likely to become a public 
charge. Laws 19383, c. 482, § 92(3).— 
Anonymous vy. Anonymous, 26 N.Y.S.2d 
597, 176 Misc. 103. 

Pa.Co. The act of June 24, 1937, P. 
L. 2045, 62 P.S. § 1971 et seqg., known 
as “The Support Law’ was not in- 
tended to and does not make a paternal 
grandfather legally liable for the sup- 
port of a child born of his son’s biga- 
mous marriage and which child was 
never, in any way, legitimate. Motion 
to dismiss proceedings granted.—Com- 
monwealth y. Campagna, 40 D. & C. 
478, 89 P.L.J. 23. 

In all counties where the general 
poor relief act of May 14, 1925, P.L. 
762, applies, it has been held that the 
use of the words “child,” “children,” 
“parents,” ete., refers exclusively to a 
legal relationship between the parties. 
—Commonwealth v. Campagna, 40 D. & 
CATS; 89 Pel ds 23. 

§ 179 

N.Y.App.Div. The purpose of statute 
providing that the father of a recipient 
of public relief shall, if of sufficient 
ability, be responsible for the support 
of such person is to permit the main- 
tenance of an action where it is found 
that the public has supported an in- 
digent person who during that period 
Should have been supported by a rela- 
tive of sufficient ability to have done 
SO. Public Welfare Law, 125.— 
Klebes v. Condon, 22 N.Y.S.2d 86, 260 
App.Div. 238. 

N.Y.Sur. Under statute providing 
that relative of recipient of public re- 
lief shall, if of sufficient ability, be re- 
sponsible for the support of such per- 
son, liability exists if the cash and 
property available to the relative is 
adequate to permit payment and cur- 
Trent earnings are immaterial. Public 
Welfare Law, § 125.—In re Modafferi’s 
Hstate, 22 N.Y.S.2d 88. 174 Mise. 789. 


Under statutes providing that parent 
or grandparent of a recipient of public 
relief, if of sufficient ability, should be 
responsible for the support of such 
person and authorizing recovery 
against estate of a decedent having de- 
scendants who received public relief, 
decedent whose son and grandson re- 
ceived public relief and who died pos- 
sessed of property worth more than 
$14,500, was possessed of ‘sufficient 
ability” to support the son and grand- 
son and his estate was liable for relief 
payments made to them, Public Wel- 
fare Law, §§ 125, 128.—In re Modaf- 
forts Hstate, 22 N.Y.S.2d 88, 174 Mise. 


Under statute authorizing public wel- 
fare officials to recover from the estate 
of a decedent, who dies leaving prop- 
erty, sums given for relief of persons 
for whose support decedent was liable 
and providing that any public relief 
received by recipient should constitute 
an implied contract, decedent’s estate 
was liable to commissioner of public 
welfare in first instance for public re- 
lief granted to decedent’s son and 
grandson and on payment of claim 
would be subrogated to commissioner’s 
claim against distributive share of son 
to whom relief was paid. Public Wel- 
fare Law, § 128.—In re Modafferi’s Hs- 
tate, 22 N.Y.S.2d 88, 174 Misc. 789. 


§ 180 
N.Y.Co,Ct. A wife, who received in a 


-separat 
alimony for 


tio ny 

‘ the care, ¢ nee 
maintenance of her child and for 
support of herself, could not be com- 
pelled to contribute to support of her 
father, who was a recipient of public 
welfare. Public Welfare Law, § 125; 
Civil Practice Act, § 1169.—Applica- 
tion of Dunaway, 22 N.Y.S.2d 69, 174 
Mise. 735. 

There is no liability on part of a 
married man to support his father-in- 


law.—Application of Dunaway, 22 N. 
Y.S.2d 69, 174 Misc. 735. 
N.Y.Dom.Rel.Ct. In father’s proceed- 


ing to compel sons to contribute to 
support of father who was physically 
and mentally capable of earning a liv- 
ing and had been offered employment 
which was not unusual work, father 
was entitled, if to anything, to sup- 
plementation only, notwithstanding em- 
ployment may have been distasteful to 
him.—Hommel v. Hommel, 22 N.Y.S.2d 


97%. 

. § 181 

Pa.Quar.Sess. Section 3 of The Sup- 
port Law of June 24, 1937, P.L. 2045, 
62 P.S. § 1973, providing that husband, 
wife, child, father, mother, grandpar- 
ent, and grandchild of an indigent 
person shall be liable for such indigent 
person’s support, imposes no _ liability 
upon a woman for the support of her 
daughter and grandchildren who are 
living with their husband and father, 
even though the husband and father is 
himself unable to support them with- 
out assistance—In re Doyle’s Estate, 
38 D. & C. 476, 3 Fay.L.J. 144. ; 


§ 187 

Cal.App. A complaint, alleging that 
county had made old age payments to 
defendant’s mother and that mother 
would in future be entitled to such 
payments, that mother had no spouse, 
and that defendant was her only adult 
child who had filed income tax return, 
that board of supervisors had deter- 
mined that defendant had filed an in- 
come tax return and had pecuniary 
ability to support or contribute to sup- 
port of his mother, and that defendant 
had such pecuniary ability, stated a 
cause of action under Welfare and In- 
stitutions Code. St.1937, p. 1094.—Los 
eS County v. Hurlbut, 111 P.2a 


By enactment of section of Welfare 
and Institutions Code, relating to pro- 
ceedings againgt children of recipients 
of old age payments who filed income 
tax returns, Superior Court was au- 
thorized to determine whether defend- 
ant was able to support or contribute 
to support of his mother. St.1937, p. 
1094.—Los Angeles County y. Hurlbut, 
111 P.2d 963. 


Conn. Under statute imposing obli- 
gation of support on poor persons’ rel- 
atives able to provide such support and 
providing that if relatives shall ‘“neg- 
lect” to provide support an action may 
be brought to compel them to con- 
tribute, word “neglect” imports some- 
thing more than a mere _ omission, 
something more than a failure with- 
out fault and imports an omission ac- 
companied by some kind of culpability 
in the conduct of the party. Gen,St. 
1930, § 1698, and § 1717, as amend- 
ed; Gen.St.Supp.1935, § 668¢—Town of 
Winchester v. Town of Burlington, 21 
A.2d 371, 128 Conn. 185. 

N.Y¥.Dom.Rel.Ct. The omission of 
express provisions as to jurisdiction 
over other classes of respondents than 
husbands and fathers from section of 
New York City Domestic Relations 
Court Act, specifying required condi- 
tions for residential jurisdiction over 
husbands and fathers in proceedings 
to compel them to support, or punish 
them for nonsupport of their wives 
and children, does not indicate legis- 
lature’s intention to exclude jurisdic- 
tion over all other respondents not re- 
siding in such city, as in proceeding 
to enforce adult children’s statutory ' 
liability to support their destitute fa- 
ther. McK.Crim.Code, Domestic Re- 
lations Court Act, §§ 101, subd. 4, 102, 
103.—Ketcham vy. Ketcham, 29 N.Y. 
$.2d 773, 176 Mise. 993. 

The section of New York City Dom- 


- contains 


Sota 
providing — 


teats 


_ behalf of 


or nonresidents of such city, if they 
can be brought before court on due no-. 
tice, like any resident of city, and 
have their day in court. Mck.Crim. 
Code. Domestic Relations Court Act, § 
101, subd. 4.—Ketcham v. Ketcham, 29 
N.Y.S:2d 773, 176 Misc. 998, | 

In proceeding to enforce adult chil- 
dren’s. statutory liability to support 
their destitute father residing in New 
York City, Domestic Relations Court of 
such city has jurisdiction to enter 
against respondent served with sum- 
mons therein, though residing outside 
citv and state, orders requiring each to 
contribute sum: which is just and ap- 
propriate in view of circumstances and 
their respective means for father’s sup- 
port. McK.Crim.Code, Domestic Re- 
lations Court Act, § 101, subd. 4.— 
Ketcham vy. Ketcham, 29 N.Y.S.2d 773, 
176 Mise, 993. 

Adult children, brought into court 
to contribute to their destitute father’s 
supnort in order to prevent him from 
becoming public charge, are deemed 


.to have sufficient ability to support 


him, unless contrary affirmatively ap- 
pears. McK.Crim.Code, Domestic Re- 
lations Court Act, § 101, subd. 4.— 
Ketcham v. Ketcham, 29 N.Y.S.2d 773, 
176 Mise. 993. 

Pa.Com.Pl. While a plaintiff who 
institutes an action to recover support 
as a representative of the Department 
of Justice must show his authority 
to ‘act as such, an affidavit of defense 
raising questions of law is not the prop- 
er pleading by which to challenge his 
authority—Commonwealth vy. Groller, 
41 D. & C. 366, 19 LehL.J. 209, 10 
Som. 293, 55 York 81. 

§ 188 


N.Y.Dom.Rel.Ct. A proceeding 
against stepmother for support of an 
infant stepchild who was being sup- 
ported by Department of Public Wel- 
fare of city was controlled by Public 
Welfare Law, and should have been 
trought by a public welfare official 
and not by child’s paternal aunt. Pub- 
lic Welfare Law, §§ 125, 126.—Glowsky 
vy. Gitlin, 25 Neate 


N.Y.Dom.Rel.Ct. Residence within 
city of New York, inability to maintain 
oneself, and the likely possibility of be- 
coming a public charge are all jurisdic- 
tional prerequisites to enable Family 
Court Division of Domestic Relations 
Court of city of New York to require 
person to contribute to support of poor 
relative. Laws 1933, ¢. 482, §§ 92(3, 
9), 101, subd. 4, and § 131.—Anony- 
mous v. Anonymous, 26 N.Y.S.2d 597, 
176 Mise. 103. 

§ 191 

N.Y.App.Div. A complaint by the 
public welfare commissioner of the citv 
of Elmira seeking to recover from a 
father for public relief of son under 
statute was insufficient to state a cause 
of action where there was no allegation 
that the father when the relief was fur- 
nished was of sufficient ability to sup- 
port his son. Public Welfare Law, § 
125.—Klebes v. Condon, 22 N.Y.S.2d 
86, 260 App.Div. 238. 


§ 192 

Cal.App. In action by mother 
against married daughter for support, 
requiring daughter’s husband to tes- 
tify against daughter without her con- 
sent, and to give evidence regarding 
his financial position, income, occupa- 
tion and property was improper. Civ. 
Code, § 206; Code Civ.Proc. § 1881,— 
Grace vy. Carpenter, 108 P.2d 701. 

N.Y.Co.Ct. In proceeding to compel 
a woman, receiving alimony, to con- 
tribute to the support of her father, 
who was a recipient of public welfare, 


' allegation in respondent’s answer that 


proceeding was inspired by respond- 


ve | < A re ae ae 


e 
annoying respondent was_ irrelevant. 
Public Welfare Law, § 125.—Applica- 
tion of Dunaway, 22 N.Y.S.2d 69, 174 
Mise. 735. 


boa e§iL9s 

N.Y.Dom.Rel.Ct. In proceeding by fa- 
ther to compel sons to contribute to fa- 
ther’s support, the problem was not 
whether the conduct of the father who 
had been addicted to the excessive 
use of liquor and was so vile and so 
erass as to do violence to the decencies 
of conscience of the court to require 
sons to contribute to his support, but 
was whether father was a_ public 
charge.-—Hommel.y, Hommel, 22 N.Y. 
S.2d 977, 


§ 194 
N.Y.Sur. Where husband who was 
under legal obligation to support wife 
suppressed from her and from welfare 
authorities fact that husband had sub- 
stantial account: in savings bank and 
suppressed from welfare authorities 
the fact of the marriage and permitted 
relief payments to wife to be made by 
the city, claim for reimbursement from 
estate of husband upon his death, as- 
serted by commissioner of welfare of 
the city of New York, was allowed as 
a general debt of the husband’s estate 
and was not charged directly against 
the distributive share of the wife. 
Public Welfare Law, §§ 125, 128.—In 

re Barry’s Estate, ae N.Y.S.2d 881. 
19 


§ 

N.Y.Dom.Rel.Ct. An order which as 
modified by Appellate Division re- 
quired 76 year old grandfather living 
with his wife to contribute $8 weekly 
for maintenance of two grandchildren 
would be modified to require payment 
of $4 weekly where it appeared that 
following original order grandfather 
lost his caretaker job, that grand- 
father’s outside earnings had become 
insubstantial, that his caretaker wages 
were not the sole basis of Appellate 
Division’s figure of $8 per week, and 
that operation of order would end on 
eighteenth birthday anniversary of 
grandchildren which would be in 1942 
for one grandchild and 1946 for the 
other. Laws 1933, ¢. 482, § 101, subd. 
3; Public Welfare Law, § 106, subd. 6. 
—Kane v. Brown, 23 N.Y.S.2d 968. 


§ 200 

Cal.App. In county’s action to recov- 
er from aid vrecipient’s adult sons 
amount paid to recipient, evidence that 
during time recipient was receiving aid 
a son owned an automobile, had bought 
20 shares of stock at $175 a share, pay- 
ing one-third down, that he thereafter 
bought a new automobile and_ subse- 
quently another one, and that his net 
income for one year was $3,000 and for 
preceding year about $4,000, sustained 
finding that such son was pecuniarily 
able to support his father. St.1937, p. 
1094, § 2224.—Lake County v. Forbes, 
109 -Bi2d 972. 

The adult sons of an aged father 
who received aid from county could 
not avoid liability to county for sums 
paid to the father on ground that it 
was necessary for court to find the 
amount necessary to support the fa- 
ther before sons could be compelled to 
support him, since the action by coun- 
ty to recover sums paid does not arise 
out of statute providing for reciprocal 
duties of parents and children in main- 
taining each other. St.1937, p. 1094, § 
2224; Civ.Code, § 206.—Lake County v. 
Forbes, 109 P.2d 972. 


The statute authorizing an action by 
a county against spouse or children 
who are able to support recipient of 
aid from county is complete in itself 
and gives right of action to the county 
where certain facts exist. St.1937, p. 
1094, § 2224Lake County v. Forbes, 
109 P.2d 972. 

In county’s action to recover from 
adult sons of aid recipient the amount 
of aid given, overruling demurrer to 
complaint which was amended to con- 
form to proofs after trial was not error 
on ground that original complaint did 
not state that father was a poor per- 
son, where such allegation was requir- 
ed under statute providing for recipro- 


Se Tre | (Fy 3 pe Dy 
nt’s husband or somebody on his be- 
half for purpose of embarrassing and 


cal duties of parents 
Was not required under W 
Institutions Code on which cou: 
tion was based. St.1937, p. 10 
2224; Civ.Code, § 206.—Lake Coun 
Forbes, 109 P.2d 972.. if 
A complaint in county’s acti 
cover from aid recipient’s adi 
the amount of aid given was not 
murrable for failure to allege th 
board of supervisors passed a 
tion authorizing commencement 
tion, where Welfare and Instit 


Code, on which county’s action w 
based, provided that board shou 
merely “request” district attorney — 


from county could not avoid 
to county for amount of aid 


gi O 
ground that under statute existiz 
time when aid was given it w 


to support their father, where leg 
in enacting statute authori 
county to maintain action gave , 
perior court the power to detern 
whether or not adult children v 
able to support their father. St 
p. 1094, 2224.—Lake Count 
Forbes, 109 P.2d 972. " aie’ 
Cal.App. The obligation of ac 
children to support their parents w 
are unable to maintain themselv 
imposed by a provision of the 5G 
Code, whereas county’s right of re 
bursement for aid granted, toge 
with the procedure to be followed 
secure such reimbursement from | 
dren of aid recipient, was establish 
by provisions of the Welfare ani i 
stitutions Code. Civ.Code, 206° 
1937, p. 1005, § 2224, as amended 
1940.—Garcia vy. Superior Court in a1 
toh San Bernardino County,.113 
Whether it was duty of board of 
pervisors, under provisions of Wel! 
and Institutions Code and in view 


dren to support indigent parents, 
request the maintenance of suit c 
reimbursement for aid granted agains 
all children who filed income tax 
turns would not affect county’s ri 
to recover in suit filed against only | 
of two children who filed income tax 
returns, where no action was brought 
to require board of supervisors to pe 
form such duty, if any existed. Ci 
Code, § 206; St.1937, p. 1005, § 
as amended in 1940.—Garecia v. Sup 
rior Court in and for San Bernardin 
County, 113 P.2d 470. (ee 

The statutory obligation of adu 
children to support their parents wl] 
are unable to support themselves is 
“several obligation” resting on each 
child, and hence adult son of aid re 
cipient, from whom county elected , 
seek reimbursement for aid granted, — 
could not force trial judge to brin 
other children of aid recipient into t 
action as defendants to a cross-co i 
plaint, since such son as cross-com- fi 
plainant could not recover judgment _ 
against the other children. Civ.Code, — F 
§§ 206, 1432; St.1937, p. 1005, § 2224 © 
as amended in 1940.—Garcia v. Supe- — 
rior Court in and for San Bernardino 
County, 113 P.2d 470. .- 


N.Y.Sur. Whether claim against es- 
tate of decedent for relief payments 
made to decedent’s daughter and grand- 
daughter should be satisfied from gen- 
eral assets of estate, from distributive 
share of daughter, or from _ both, 
should be determined in_ accordance 
with equitable principles. Public Wel- 
fare Law, §§ 125, 128—In re Kasner’s 
Estate, 25 N.Y.S.2d 488, 175 Mise, 832. 

Under statute authorizing publie wel- 
fare officials to recover from the estate 
of a decedent sums granted for relief of — 
persons for whose support decedent 
was liable and providing that public 
relief was received under an implied 


4 


ent’s estate was liable to Commission- 
er of Welfare in first instance for re- 
lief granted to decedent’s daughter, 
nd on payment of claim would be sub- 
ogated to commissioner’s claim against 
istributive share of such cs in 


hter, and g 
stributee o L 
lfare Commissioner’s claim against 
te attributable to support of grand- 
hter would be satisfied from gen- 
ral assets of estate, since statute 
es obligation for child’s support in- 
iscriminately upon mother and grand- 
parent alike, and mother aside from 
tatute owed no obligation to support 
_ Public 125, 


mi § 202 

In absence of special statute, no 
t rests upon an aged person 
‘reimburse the state and county for 
legitimately obtained and granted. 
ameda County v. Janssen, 106 P. 
130 A.L.R, 1141. i : 
Sur. The legislative intent in 
tion of Public Welfare Law author- 
ng welfare official to recover against 
e of deceased relief recipient the 
of relief furnished to the extent 
; fi yroperty left by decedent when con- 
sidered together with succeeding sec- 
n of law, which expressly gives pre- 
erred claim tor such relief against pro- 
ceeds of recipient’s life insurance, was 
ake weltare official’s claim against 
property left by decedent pre- 
dd over claims of general creditors. 
lic Welfare Law, §§ 128, 129; Sur- 
te’s Court Act, § 212, subd. 1.—In 
i Hstate, 28 N.Y.S.2d 88, 176 
Rob te 


statute, authorizing welfare offi- 
to bring an action against person- 
al representative of relief recipient who 
lied leaving property and providing 
or recovery “up to the value of such 
property, the cost of such relief,” the 
extent of recovery refers to the prop- 
erty of which relief recipient died 
seized or possessed. Public Welfare 
Law, § 128.—In re Clonan’s Nstate, 28 
AY 8.24 88, 176 Mise. 557. 
Pa.Com.Pl. The right of Common- 
of benefits exists 
ect 1936, 62 P.S. §§ 


Wis. 
secure repayment of old age assistance, 
as a substitute for former statutory 
authority of county judge to require an 

assignment of property as a condition 
to granting of certificate for assistance 
was expressly made applicable to joint 
tenancy interests, and was intended to 
be enforceable after death of a joint 
_ tenant, who had received old age assist- 
ah ance, against the interest held by such 
recipient of assistance at or after the 
filing of such lien, although in hands 
of surviving joint tenant by right of 
' succession. St:1935, § 49.26(1); St. 
+ 1939, § 49.26(4).—Goff vy. Yauman, 298 
' N.W.179, 237 Wis. 648, 134 A.L.R, 952. 


The application by joint tenant for 
old age assistance, the grant thereof 

and acceptance of assistance constituted 
a “contract”? between joint tenant and 
_ board granting assistance on the only 

terms the board, under statute provid- 
- ing for the filing of a lien as security 
for repayment thereof, could grant as- 
sistance, and hence joint tenant thereby 
consented to the lien and terminated 
the joint tenancy by her own voluntary 
; act. St.1939, § 49.26(4).—Goff v. Yau- 
. man, 298 N.W. 179, 237 Wis. 6438, 134 
: A.L.R. 952. 


The lien created by statute to 


ec 


ntract by recipient ¢o repay, dece- 


Cpe 
PAUPERS 
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Cal. The statute canceling old age 
security property agreements by which 
recipients of public aid agreed not to 
transfer their real property without 
consent of county boards of supervisors 
does not violate provisions of State 
and Federal Constitutions prohibiting 
the passage of any law impairing the 
obligation of contracts. St.1939, pp. 
2245, 2246, §§ 2226, 2229; St.1940, ¢. 
11, § 5; Const. Cal. art. 1, § 16; U.S. 
C.A.Const. art.-1, § 10, cl. 1.—Alameda 
County v. Janssen, 106 P.2d 11, 130 A. 
L.R. 1141. 

The statute authorizing county 
boards of supervisors to release liens 
held against property of indigent re- 
cipients of public aid or to subordi- 
nate the liens to incumbrances executed 
by the recipients is not an unlawful 
delegation of legislative authority, 
since the statute was passed to serve 
the purpose of the Old Age Security 
Act which provides adequate standards 
for regulating the authority of the 
boards to prank old age relief. St. 
1939, p. 2245, § 2227—Alameda County 
BO st a 106 P.2d 11, 130 A.L.R. 


The statute obs ie counties to 
release liens held against property of 
indigent recipients of public aid upon 
payment to county of such amount as 
in the opinion of the board of super- 
visors equals the net amount which 
would be realized in event lien was 
foreclosed is not unconstitutional. St. 
1939, p. 2245, § 2227.—Alameda County 


Ye anes 106 P.2d 11, 130 A.L.R. 
N.Y.Sur. Where Comunissioner of 


Public Welfare of Westchester County 
applied for an order directing general 
guardian of two infants to repay out 
of their funds certain moneys expended 
by county for support and maintenance 
of the infants, but it was not shown 
that the infants possessed money and 
property in excess of reasonable re- 
quirements other than bank accounts 
representing accumulations of monthly 
payments received from the United 
States Veterans Administration by rea- 
son of the death of the infants’ father, 
application would he denied. Public 
Welfare Law, § 128, as amended by 
Laws 1936, c. 463; Civil Practice Act, 
§ 667; 38 U.S.C.A. § 454a.—In re Cer- 
vantes, 22 N.Y.S.2d 116, 174 Mise. 594. 


N.Y.Sur. Where no claim was made 
for reimbursement for past support 
furnished an infant as a public charge, 
application by commissioner of Public 
Welfare for an order requiring guard- 
ian of infant to contribute to infant’s 
maintenance was in effect merely an 
application for order authorizing the 
application of infant’s property to the 
support and education of the infant, 


as provided for by Surrogate’s Court. 


Act, and fact that infant was in receipt 
of welfare relief wags immaterial. Sur- 
rogate’s Court Act. § 194.—Matter of 
wea 26 N.Y.S.2d 3867, 175 Misc. 


In proceeding by Commissioner of 
Public Welfare to require general 
uardian of infant to contribute to in- 
ant’s maintenance as a public charge, 
where no evidence was offered as to 
the proper amount which should be al- 
lowed out of infant’s estate except 
fyct that infant was then receiving 
public relief at rate of $30 per month 
and a monthly allowance of $20 from 
Veterans’ Administration, and where 
welfare commissioner and representa- 
tive of Veterans’ Administration agreed 
that $20 per month was not excessive, 
court directed that so long as welfare 
payments continued at current rate 
guardian of infant should pay -$20 per 
month received from Veterans’ Admin- 
istration to Commissioner of Public 
Welfare. Surrogate’s Court Act § 194; 
Public Welfare Law § 77.—Matter of 
Rivera, 26 N.Y.8.2d 367, 175 Mise. 


1039. 

Pa.Com.P1, An action in assumpsit, 
rather than a common-law action to 
recover a debt, is the appropriate pro- 
cedure to recover’ old-age assistance 
payments.—Department of Publie <As- 
sistance v. Kane, 38 D. & C. 608. 


bie elas ik Py 1am 
- The statement of ¢ an. 
by the Department of. lic A 


to recover old-age assistance payments 
from the administrator of the recipient’s 
estate and two individual defendants is 
insufficient if it fails to allege any lia- 
bility on the part of the decedent to 
repay the sums received by her, or to 
set forth facts indicating individual or 

personal liability for repayment _on the 

part of the other defendants,—Depart- 

ment of Public Assistance v. Kane, 38 

D. & C. 608. 

Pa.Com.Pl. Any property, real or 
personal, of an indigent person is li- 
able for expenses for that person’s 
support, assistance, or burial, incurred 
by any public body or public agency, 
whether said property was owned at 
the time such expenses occurred or 
was thereafter acquired.—In re Mie- 
gocki, 34 Luz.L.Reg.Rep. 257. 
Property acquired after the support 
has been furnished may be appropriated 
for the like purpose.—In re Miegocki, 
34 Luz.L.Reg.Rep. 257. . 

Pa.Orph. An award made by the or- 
phans’ court in the distribution of a 
decedent’s estate is a judgment within 
the meaning of section 5 of The Sup- 
port Law of June 24, 1937, P.L. 2045, 
62 P.S. § 1975, providing that the Com- 
monwealth may recover moneys. ad- 
vanced by it for the support and as-- 
sistance of an indigent person by, inter 
alia, being substituted as plaintiff in 
any judgment recovered by the indi- 
yaa re Blum’s Estate, 38 D. & C. 


The orphans’ court has jurisdiction 
to determine the right of the Common- 
wealth to recover, under the provisions 
of The Support Law of June 24, 1937 
P.L. 2045, as amended by the Act of 
June, 9, 1989, P.L. 310, 62 P.S..§ 1974, 
the amount of an award made in the 
distribution of a decedent’s estate to 
an indigent person who has received 
aid from the Department of Public As- 
pisha nein re Blum’s Hstate, 38 D. & 


§ 205, 

Ind.App. Under statute relating to 
relief of poor, relief must be admin- 
istered by the overseer of the poor in 
any township wherein poor person may 
be found in need or distress, regard- 
less of his established residence. Acts 
LOZ55 \Goprl dG ar8S by Dooly, holy pk Op, cca 
Portage Township of St. Joseph Coun- 
ty _v. Clinie, Inec., 33 N.E.2d 786. 

Liability of overseer of the poor of 
Springfield Township of Laporte Coun- 
ty to provide prompt relief for poor 
person, resident of Portage Township 
in St. Joseph County gravely injured 
in an automobile wreck, arose at the 
time of the injury and continued not- 
withstanding removal of such person to 
Michigan Township of Laporte County 
because of lack of facilities for treat- 
ment in Springfield Township, and 
such liability continued until overseer 
of Springfield Township should return 
poor person to such township or to the 
township of her legal settlement. Acts 
LISH; CULO SG Ot Ai eye lo. Oh oot 
Portage Township of St. Joseph Coun- 
ty v. Clinic, Inc., 33 N.H.2d 786. 


Ohio App. Under statute providing 
that when the dead body of an indigent 
person is found in a township or mu- 
nicipal corporation, if he were a legal 
resident of the county, the proper of- 
ficers of the township or corporation 
in which his body was found. shall 
cause it to be buried at the expense 
of the township or corporation in 
which he had a legal residence, town- 
ship was authorized to contract for 
burial of indigent dead resident in vil- 
lage located in the township at the 
time of death since the whole context 
of the bill indicates that the phrase 
“municipal corporation’ was used to 
distinguish between townships and oth- 
er political subdivisions which Legisla- 
ture had charged with duties to the 
poor. Gen.Code, §§ 3495, 5625-5.—wWil- 
ee ae Tp. v. Maham, 32 N.BH.2d 


Pa,Quar.Sess. It seems that it would 
be an abuse of discretion for the De- 
partment of Public Assistance to refuse 
assistance to a husband and the father 


is a g ; 
—In re Doyle's 


[1940] 3 Dom.L.R. 101. 
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N.Y.App.Div. ‘he county and not 
city in which woman resided was re- 
sponsible for care and maintenance of 
woman who was convicted in City Re- 
corder’s Court for contracting, in prac- 
tice of debauchery, an infectious dis- 
ease which required charitable aid, and 
who was committed to custody of 
charitable corporation. Code Cr.Proc. 
§ 887, subd. 3; § 892; Unconsol.Laws, 
§§ 2171-2174: County Law, §§ 938, 240, 
subd. 7; Public Welfare Law, §§ 17, 
18, 25, subd. 3; §§ 53, 56.—Mount 
Magdalen Training School y. City of 
Amsterdam, 22 N.Y.S.2d 991, 260 App. 
Div, 435. 

Wis. A county adopting the county 
system of poor relief assumes complete 
responsibility for relief and support of 
the poor. St.1939, § 49.15.—Legault v. 
ae of Owen, 293 N.W. 920, 235 Wis. 

76. 

A county which had adopted the 
county system of poor relief was liable 
for expense of hospitalization and 
medical care of pauper resident of city 
situated in county, even though mayor 
of city had authorized hospitalization 
and treatment and had agreed that ex- 


tate, 
See Children’s Aid Society v. Trenton 


penses should be paid by city, since a~ 


county adopting the county system of 
poor relief assumes complete respon- 
sibility for relief and support of the 
poor, and mayor could not by his act 
place an obligation on city which un- 
der the law could only be eounty’s ob- 
ligation. St.1939, §§ 49.15, 49.18(2).— 
Legault v. City of Owen, 298 N.W. 920. 
235 Wis. 675. 
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Mass. Where plaintiff town fur- 
nished aid to a mother with minor 
children, who had a settlement in de- 
fendant town, under statutes requiring 
towns to support poor persons, and 
mother subsequently applied to plain- 
tiff for aid under statutes requiring 
towns to furnish aid to mothers with 
dependent children and appealed to 
state Department of Public Welfare 
Appeal Board from refusal of plaintiff’s 
board of public welfare to grant aid 
under latter statutes, and department 
did not render a decision until Novem- 
ber 15, 1938, and decision merely held 
that motner was entitled to have her 
case considered, plaintiff's board was 
not authorized to furnish aid to mother 
under statutes requiring towns to sup- 
port poor persons after November 15, 
1938, and hence defendant was not lia- 
ble for such relief furnished by plain- 
tiff to the mother after that date. G.L. 
(Ter.Ed.) ec. 117, §§ 1 et seq., 2 and § 


14 as amended: c. 118, § 1 et seq., as 
amended, and §§ 5, 6, 8, as amended 
by St.1936, ¢. 4138, and e. 118a, as 


added by St.19386, ¢. 436.—Town_ of 
Cohasset v. Town of Scituate, 34 N.E. 
2d 699. 309 Mass. 402 

Even if a letter written by chairman 
of defendant town’s board of public 
welfare to plaintiff town stating that 
board did not question settlement un- 
der public welfare and would pay 
plaintiff’s bills for assistance furnished 
by plaintiff to a mother with minor 
echiiaren, who had a settlement in de- 
fendant town, was binding upon board 
and defendant town, the promise there- 
in did not bind defendant town beyond 
date of a subsequent decision by State 
Department of Public Welfare Appeal 
Board respecting the mother’s appeal 
from plaintiff town’s refusal to grant 
aid to mother under statutes requiring 
towns to furnish aid to mothers with 
dependent children. G.L.(Ter.Ed.) ec. 
117, §§ 1 et seq., 2 and § 14 as amend- 
eg aC; LESS 1 et seq., aS amended, 
and §§ 5, 6, 8, as amended by St.1936, 
ce. 413, and ¢c. 118a, as added by St. 
1936, ec. 436.—Town of Cohasset v. 
Town of Scituate, 34 N.H.2d 699, 309 
Mass. 402. j 

Where a mother and her minor chil- 
dren, who had a settlement in defend- 
ant town, were furnished relief by 
plaintiff town after defendant’s board 


family, and the mother appealed to 
tate Department of Public Welfare 
ppeal Board from plaintiff’s refusal 
to change the form of relief, and de- 
partrent’s decision merely decided 
that the mother was entitled to have 
her case considered, plaintiff could 
recover from defendant for aid ren- 
dered to mother up to date of decision. 
G.L.(Ter.Ed.) ¢. 116, § 1 et seq. and c. 
117, §§ 1 et seq., 2 and § 14 as amend- 
ed; ¢@ 118, 1 et seq., as amended, 
and §§ 5, 6, 8, as amended by St.1936, 
c. 4138, and ec. 118a, as added by St. 
1936, ¢e@. 436—Town of Cohasset v. 
Town of Scituate, 34 N.B.2d 699, 309 
Mass. 402. Bil 


§ 
N.Y.App.Div. Under statute provid- 
ing that where one alleged to have set- 


-tlement elsewhere in state needs relief, 


commissioner of public welfare district 
where such person is found, shall pro- 
vide relief necessary, but shall, as 
soon as possible, and not later than 
30 days after ‘‘application”’ for relief, 
notify commissioner of public welfare 
district in which such person allegedly 
has settlement, the “application” for re- 
lief does not mean the original applica- 
tion, but means each new -application 
for relief, and hence welfare district 
which made expenditures for relief 
was entitled to reimbursement from 
commissioner of public welfare district 
in which relief recipient had settle- 
ment, for expenditures beginning 30 
days prior to notification, notwith- 
standing that more than 30 days had 
elapsed since time of original applica- 
tion. Public Welfare Law, § 58.—In 
re Durland, 23 N.Y.S.2d 10, 260 App. 
Div. 425, affirming 16 N.Y.S.2d 405, 172 
Mise. 960. 
231 


8 

Mo.App. Evidence established right 
of applicant to have his name rein- 
stated on Old Age Assistance Rolls pri- 
or to March 7, 1939, and decision of 
State Social Security Commission re- 
moving him therefrom was arbitrary. 
Mo.S8t.Ann. § 12967b—1 et seq., p. 7478. 
—Johns yv. State Social Security Com- 
mission, 143 S.W.2d 161. 


Under statute providing that if earn- 


ing capacity, income, or resources, 
whether such income or resources is 


received from some other person or 


persons, gifts, or otherwise, are suffi- 
cient to meet applicant’s needs for a 
reasonable subsistence compatible with 
decency and health, the applicant is 
not entitled to old age assistance, 
where evidence showed that applicant 
had income from sale of cream, eggs, 
and farm products, and also received 
soil conservation check, evidence was 
not sufficient to warrant finding that 
applicant was entitled to old age assis- 
tance, but such finding would not bar 
subsequent application for assistance. 
Mo.St.Ann. §§ 12967b—11, 12967b—12, 
p. 7478.—Johns v. State Social Secu- 
rity Commission, 143 S.W.2d 161. 


Mo.App. Evidence was sufficient to 
sustain decision of State Social Security 
Commission denying old age assistance 
on ground that applicant had suffi- 
cient income and _ resources for his 
needs and to provide a reasonable sub- 
sistence compatible with decency and 
health. Mo.St.Ann. § 12967b—1 et seq., 
p. 7478.—Clay v. State Social Security 
Commission, 143 $.W.2d 165. 

Mo.App. Evidence sustained decision 
of State Social Security Commission 
that applicant for old age assistance 
owned property of a value exceeding 
$1,500 and prior to hearing before the 
commission made a conveyance of 
property for the purpose of rendering 
himself eligible for benefits, and that 
claimant had income, resources, sup- 
port, and ‘maintenance to provide a 
reasonable subsistence compatible with 
decency and health and was not in 
need. Mo.St.Ann. § 12967b—11, p. 
7478.—Redmon v. State Social Security 
Commission, 143 S.W.2d 168. 

Mo.App. Where applicant had $200 
and no income from other sources but 


month and had wife and ch 

port, and family budget was w: 
in son-in-law’s income, evidence 
tained finding that applicant had 
come, resources, support, and m 
nance sufficient to meet needs fo: 
sonable subsistence compatible ~ 
decency and health, and was .n 


Mo.S8t.Ann. § 12967b—11, | 
—Buettner v. State Social 
Commission, 144 S.W.2d 864. __ 

Mo.App. An applicant for 
assistance has burden of proof of 
bility on hearing before State | 
Commission. o.St.A 


welfare to change the form 
furnished a mother with mino 
dren was binding upon town’ 
G.L.(Ter.Ed.) ¢c. 117, §§ 1 et se 
§ 14 as amended; ec. 118, § 1 
amended, and §§ 5, 6, 8 
St.1936, c. 4138, and ec. 118a, 
by St.1936, c. 436.—Town of Cc 
v. Town of Scituate, 34 N.H.2d 699, 
Mass, 402, : ‘iw 
Mo. The power of a court upon 
appeal from decision of State Soci 
curity Commission is limited t 
granted by terms of the statute— 
creates the right. Mo.St.Ann. § 1: 
—1 et seq., p. 7478—Howlett v. S 
Security Commission, 149 S.W.2d 
eertified from Howlett v. State 
Security Commission, 146 S.W 
Under statute providing tha 
appeal to circuit court from St 
cia 


assistance was not granted fair hea 
or that determination of Com i 
was arbitrary and unreasonable, 
shall remand proceedings for re 
mination of the issues by the Comm: 
sion, fact that judgment of the cire 
court remanding the cause provide 
that cause was remanded for ‘“‘redeter 
mination in accordance with this deci- 
sion” did not reauvire reversal of 
circuit court’s judgment on  groun 
that it exceeded its powers since t 
quoted words might be disregardeé 
Mo.St.Ann. § 12967b—16, p. ee - 
Howlett v. Social Security Commission. 
149 S.W.2d 806, certified from Howlett 
v. State Social Security Commission 
146 S.W.2d 94. tes 
The Social Security Commission 
determining whether to grant applic 
tion for old age assistance, after — 
mand of proceedings to the commissi' nD 
following appeal from commission’s or- 
der is bound to follow such ruling as 
is made by the court of last resort u 
on questions of law, such ruling bein 
considered as the ‘Jaw of the case’. — 
Mo.St.Ann. § 12967b—1 et seq., p. 7478. 
—Howlett v. Social Security Commis- 
sion, 149 S.W.2d 806, certified from 
Howlett v. State Social Security Com- 
mission, 146 S.W.2d 94. - . 
The Supreme Court cannot determine 
that decision of Social Security Com- 
mission on the facts, in ruling on ap- 
plication for old age assistance, is ar- 
bitrary merely because the Supreme — 
Court might possibly have found the — 
facts differently upon the same evi- — 
dence, since finding of facts is within — 
the province of the Commission, but if 
ultimate decision of Commission is not 
based upon substantial evidenee the 


finding is ‘arbitrary’ and ‘“‘unreason- 
able’ and the determination must be 
reversed, Mo.St.Ann, § 12967b—1 et 
seq., p. 7478.—Howlett v. Social Se- 
curity Commission, 149 S.W.2d_ 806, 
certified from Howlett v. State Social 


Security Commission, 146 S.W.2d 94. 

The rendition of a judgment revers- 
ing determination of the Social Securi- 
ty Commission in ruling on applica- 
tion for old age assistance on ground ~ 
that Commission’s determination is not 
based upon substantial evidence and is 


fore arbitrary and unreasonable, 
would not constitute invasion of the 


‘ommission, since the court would not 
, be making a “finding of fact’? but 
would merely be reviewing a ‘ques- 
tion of law’. Mo.St.Ann. § 12967b—1 
et seq., p. 7478.—Howlett v. Social Se- 
ri 149 S.W.2d_ 806, 
rtified, from Howlett v. State Social 
curity Commission, 146 8.W.2d 94. 


arbitary and 

939, § 9411, Mo.St.Ann. § 12967b—16, 
_.7478.—Smith vy. State Social Se- 
rity powmesion,, 133 S.W.2d 741. 


ae 
Mo.App. If circuit court’s judgment, 
on appeal from State Social Security 
ommission’s decision that applicant 
as not entitled to old age assistance, 
; - susceptible to the construction by 
lication that it fixed the amount 
onthly assistance to which appli- 
was entitled, it was in conflict 
h the provisions of the Social Se- 
ity Act of 1937, which was in force 
hen the judgment was rendered. Mo. 
Ann. § 12967b—16, p. 7478.—Hughes 
ake Roca Security Commission, 
NS ue 


o.App. Under’ statute _ providing 
if, on appeal from a decision of 
1 State Social Security Commission 
efusing to restore applicant to Old 
ge Assistance Rolls, it should be de- 
rmined that decision was arbitrary 
nd f 


unreasonable, circuit court shall 
and proceedings for redetermina- 
mn of the issues by commission, cir- 
t court was without authority to 
tore claimant to such rolls, since 
he only authority granted circuit court 
ras to remand proceedings for rede- 
ermination of issues by commission. 
Mo.St.Ann. § 12967b—1 et seq., p. 7478. 
ns v. State Social Security Com- 
sion, 143 S.W.2d 161. 


nder statute providing that, on ap- 
; al to circuit court from State Social 
- Security Commission, applicant must 
file affidavit for appeal with commis- 
sion which, upon receipt of affidavit, 
shall certify to the circuit court the 
ecord of the hearing before commis- 
n, together with affidavit for appeal, 
d that such appeal shall be tried 


n circuit court upon record. certified 
yy commission, where abstract of rec- 
i affidavit filed 


other pleadings referred to the filing 
of affidavit, Court of Appeals would 
assume that proper affidavit for appeal 
: issi Mo. 


sion, 143 S.W.2d 161. 
Under statute providing for appeal 
from decision of State Social Security 
Commission denying old age assis- 
tance, no petition is required to be 
filed, and refusal to strike claimant’s 
petition from the files was error but 
not prejudicial. Mo.St.Ann. § 12967b 
— —1 et seq., p. 7478—Johns v. State 
pete Security Commission, 143 S.W.2d 
Rl6L. 
re Ne Under statute providing that appeal 
from decision of State Social Security 
Commission denying old age assistance 
shall be tried upon record certified by 
commission, it was error to permit the 
introduction of evidence other than 
certified by commission, but admission 
of evidence was not prejudicial where 
it was stipulated that evidence at trial 
was same as that taken on hearing be- 
fore the commission. Mo.St.Ann. § 
12967b—16, p. 7478.—Johns v. State So- 


 gial Security Commission, 143 S.W.2d 
prGi, 
Mo.App. Under statute limiting cir- 


euit court on appeal from decision of 
State Social Security Commission de- 
 nying old age assistance to evidence 
presented before commission and _ to 
oe whether fair hearing was granted to 
applicant and whether decision of com- 


statutory fact-finding power of the 


. AUPERS — 
mission was arbitrary, it was 
jurisdiction of cireuit court to deter- 
mine weight of evidence upon which 
commission has denied application for 
old age assistance. Mo.St.Ann. _ § 
12967b—16, p. 7478.—Clay v. State So- 
cial Security Commission, 143 S.W.2d 
165. 
A finding of State Social Security 
Commission denying old age assistance 
has status of finding by the Workmen’s 
Compensation Commission and has the 
same force and effect as a verdict of a 
jury, and it is not within the province 
of the circuit court or court on appeal 
to disturb such finding when supported 
by substantial evidence. Mo.St.Ann. § 
12967b—16, p. 7478.—Clay v. State So- 
cial Security Commission, 143 S.W.2d 
165. 

Mo.App. Finding of State Social Se- 
curity Commission, supported by evi- 
dence, that applicant for old age as- 
sistance had income and resources to 
provide a reasonable subsistence com- 
patible with decency and health and 
was not in need, could not be disturbed 
by circuit court on appeal.—Clay_ Vv. 
State Social Security Commission, 143 
S.W.2d 167. ; 

Mo.App. Under. statute providing 
that an appeal from decision of State 
Social Security Commission must be 
heard upon the same evidence as was 
heard before the commission, and that 
court is limited to determining whether 
fair hearing has been granted to ap- 
plicant and whether the decision was 
arbitrary, circuit court had no jurisdic- 
tion to determine the weight of the 
evidence on appeal from a decision of 
commission. Mo.St.Ann. §§ 12967b—11, 
12967b—16, p. 7478.—Redmon v. State 
Social Security Commission, 143 S.W. 
2d 168. / 

Under statute providing for appeals 
from decision of the State Social Se- 
eurity Commission, finding of the com- 
mission is placed upon the same basis 
as a finding by the Workmen’s Com- 
pensation Commission, and the court on 
appeal does not have jurisdiction to 
determine the facts for itself and is 
concluded by finding of commission 
supported by substantial evidence. Mo. 
St.Ann. §§ 12967b—11, 12967b—16, p. 
7478.—Redmon vy. State Social Security 
Commission, 143 S.W.2d 168. 


Mo.App. On appeal from a decision 
of the State Social Security Commis- 
sion denying old age assistance, eir- 
euit court, in determining whether 
claimant’s earning capacity, income, or 
resources were sufficient to meet 
claimant’s needs for a reasonable sub- 
sistence compatible with decency and 
health, was limited to a review of the 
evidence before the ‘commission. Mo 
St.Ann. § 12967b—11, p. 7478.—Buet- 
tner v. State Social Security Commis- 
sion, 144 S.W.2d 864. , 


Mo.App. Where the social security 
commission, after appeal to. circuit 
court had been perfected from com- 
mission’s decree denying claimant old 
age assistance, restored the claimant 
to assistance roll with a -nominal 
monthly award, such action of the 
commission in resuming jurisdiction 
pending appeal was “ultra vires’ and 
presented no issue for review by cir- 
cuit court.—Ellis v. State Social Se- 
curity Commission, 145, S.W.2d 161. 

Under express provisions of  stat- 
te which authorizes review of State 
ocial Security Commission’s action, 
circuit court on appeal from decree of 
social security commission, which de- 
nied claimant’s application for old age 
assistance, had no jurisdiction to enter 
an order fixing the amount of assist- 
ance to be paid the claimant monthly 
and therefore such order was void. 
Laws 1937, p. 475, § 16; Mo.St.Ann. § 
12967b—16, p. 7478—Ellis v. State 
Social Security Commission, 145 S.W. 


2d. 161. 
decree of the 


On appeal from a 
social security commission, which de- 
nied claimant’s application for old age 
assistance, under express provisions of 
statute, which authorizes review of 
state social security commission’s ac- 
tion, the only issue within the juris- 
diction of the circuit court was wheth- 


a Lee ey 
without er t 


g de 
*s eligibilil 


sion. Laws 1937, p. 475, § 16; Mo.St. 
Ann, § 12967b—16, p. 7478.—Hllis_ v. 
State Social Security Commission, 145 
S.W.2d 161. : { 
Mo.App. Under old provision in So- 
cial Security Code that appeal from 
determination of State Social Security 
Commission shall be tried in the cir- 
cuit court de novo on sole question of 
whether applicant is entitled to bene- 
fits and not as to the amount thereof, 
circuit court was ultimate judge of 
facts determining right to benefits. 
Laws 1937, p. 475.—Chapman vy. State 
Social Security Commission, 147 S.W. 
2d_ 157, : : 

Under 1939 statute relating to ap- 
peals to courts from decision of State 
Social Security Commission on applica- 
tion for social security benefits, Com- 
inission and not courts is the forum 
where the facts are ultimately to be de- 
cided, and sole function of the courts 
is to see that such decision is made aft- 
er a fair hearing and is not arbitrary 
and unreasonable. Mo.St.Ann. § 12967 
b—16, p. 7478.—Chapman v. State So- 
eo Security Commission, 147 S.W.2d 
Under 1939 statute relating to ap- 
peals to courts from decision of State 
Social Security Commission on applica- 
tion for social security benefits, Court 
of Appeals cannot conclude that Com- 
mission’s decision is “unfair” or “arbi- 
trary” or “unreasonable” merely be- 
cause, with conflicting evidence or with 
possible conflicting inferences from the 
evidence, each of which might be rea- 
sonable, the Court of Appeals would, if 
empowered ultimately to decide the 
fact, have reached a different conclu- 
sion than was reached by Commission. 
Mo.St.Ann. § 12967b—16, p. 7478— 
Chapman v. State Social Security Com- 
mission, 147 S.W.2d 157. 

Under 1939 statute relating to ap- 
peals to courts from determination of _ 
State Social Security Commission on 
application for old age assistance, re- 
mand of case to Commission for “rede- 
termination” would be proper only if 
Court of Appeals should conclude that 
a fair and reasonable opportunity to 
present claimant’s evidence in the case 
reasonably tended to support only the 
conclusion that claimant was entitled 
to old age assistance under Social Se- 
curity Code. Mo.St.Ann. § 12967b—16, 
p. 7478.—Chapman v. State Social Se- 
curity Commission, 147 S.W.2d 157. | 

_The Social Security Commission’s de- 
nial of old age assistance to 71-year 
old widow living with daughter and 
son-in-law on ground that widow had 
resources and was receiving as gifts or 
otherwise everything she needed for a 
reasonable subsistence compatible with 
decency and health, and that she had 
ample resources in cash value of in- 
surance policy to more than meet any 
need for. new teeth and glasses, and 
that such cash value and other proper- 
ty were transferred to son-in-law to 
render widow eligible for assistance, 


was not “unfair”, “arbitrary” or “un- 
reasonable” under the evidence. Mo, 
St.Ann. §§ 12967b—11, 12967b—12, 


12967b—16, p. 7478.—Chapman vy. State 
Sactal, Beouriey Commission, 147 S.W. 


2d 15 
§ 238 

Conn. Under statute providing that 
when a person not an inhabitant of 
town in which he resides shall become 
poor and unable to support himself, 
selectmen of the town shall furnish 
him necessary support and that select- 
men of town furnishing support to a 
“pauper” belonging to another town 
shall give notice of his condition to 
the town to which the pauper belongs, 
word ‘‘pauper” has the same meaning 
as the phrase Roe to one who 
becomes poor and unable to support 
himself. Gen.St.Supp.1935, § 668¢e,— 
Town of Winchester v. Town of Bur- 
lington, 21 A.2d 871, 128 Conn. 185. 

Mass. ‘The statute expressly provides 
for reimbursement of a town for ex-_ 


ty . an 
rights under the Social Security Act, | 
or an arbitrary and unreasonable deci- — 


og 


or © 


fs 
C in re dy p 
nd therein have law: 

{ nt elsewhere 01 
and also in relieving uae arte who 
have no such settlement. G.L.(Ter.Ed.) 
ec. 117, §§ 14, 18.—Chaffee v. Inhabi- 
tants of Town of Oxford, 33 N.E.2d 
298, 308 Mass. 520. 

Wis. Dependent children’s aid may 
be granted only upon a showing that 
the head of the family who is legally 
responsible for the. support of such 
children is indigent and that therefore 
dependency on the public for support 
exists. St.1939, § 48.33(5)(b), (6, 7).— 
Milwaukee County v. Waukesha Coun- 


ty, 294 N.W. 835, 236 Wis. 233. 


§ 239 

D.C.Pa. The family group regula- 
tion of the Pennsylvania State Board 
of Public Assistance providing that, 
where several persons are living to- 
gether as a family unit, regardless of 
the relationship of the parties, no one 
in the unit is eligible for general as- 
sistance so long as total income of 
the unit is equal to or greater than 
budget allowance for that number of 
persons as determined by budget regu- 
lations of the board, is a reasonable 
regulation for the enforcing and car- 
rying out of the purposes of the State 
Assistance Law. 62 P.S.Pa. § 2501 et 
seq.—Sweeney v. State Board of Public 
Assistance, 86 F.Supp. 171, appeal de- 
nied 36 F.Supp. 973. 

Relief or public assistance is not 
merely an aid to an individual, but an 
aid to preserve community life and 
society, and its administration must 
be guided by standards of need pre- 
scribed by duly authorized bodies.— 
Sweeney v. State Board of Public As- 
sistance, 36 F.Supp. 171, appeal denied 
36 F.Supp. 973. 

Conn. The mere ownership of prop- 
erty by a poor person does not free 
a town from obligation to furnish sup- 
port unless that property has some 
substantial value which could reason- 
ably have been appropriated and made 
to contribute to his support.—LTown of 
Winchester v. Town of Burlington, 21 
A.2d 371, 128 Conn. 185. 

Where mother owned an interest in a 
farm which as a practical matter had 
no market value and for purposes of 
support was valueless, ownership of 
the interest did not prevent the moth- 
er and her children from being eligible 
to receive support from town as poor 
ersons. Gen.St.Supp.1935, § 663¢c.— 
Town of Winchester vy. Town of Bur- 
lington, 21 A.2d 371, 128 Conn. 1865. 

Under statute requiring every town 
to support such persons belonging to 
it as have not estate sufficient for their 
support and have no relations of suf- 
ficient ability who are obliged by law 
to support them, words “obliged by 
law to support’ do not mean that a 
town in which there are poor persons 
belonging to another town in furnish- 
ing them support takes the risk that 
there are relatives unknown to them 
but who may later be found of. suffi- 
cient means to furnish support, Gen. 
$t.1930, § 1698, and § 1717, as amend- 
ed; Gen.St.Supp.1935, § 668c.—Town of 
Winchester y. Town of Burlington, 21 
A.2d 371, 128 Conn. 185. 


That parents of husband and wife 
owned realty did not relieve town 
from obligation of furnishing support 
to the husband and wife as poor per- 
sons in absence of showing that the 


parents neglected to provide support. 


Gen.St.1930, § 1693, and § 1717, as 
amended, Gen.St.Supp.1935, § 663¢.— 
Town of Winchester y. Town of Bur- 
lington, 21 A.2d 371, 128 Conn. 185. 


Ill, An overseer of the poor may re- 
lieve the residents of town in destitute 
circumstances, and if there are no 
funds on hand for the purpose, he 
may pledge credit of town, and in ab- 
sence of fraud, town will be held lia- 
ble, without proof that persons sup- 
plied were legally public charges. 
Smith-Hurd Stats. c. 107, §§ 15, 20, 24, 
25.—People v. Reiter, 35 N.H.2d 364, 
BIT ITM 20 

Ind.App. A young poor person who 
was lying bleeding and unconscious on 
highway with broken collarbone, a 


1 
monwealth | 


“Mo. Under amendment to Social Se- 
curity Act providing that benefits shall 
not be payable to any person who has 
earning capacity, income or resource 
whether such income or resource is re- 
ceived from some other person or per- 
sons, gifts or otherwise, sufficient to 
meet his needs for a reasonable sub- 
sistence compatible with decency and 
health, assistance is denied to other- 
wise qualified persons who are receiv- 
ing periodically gratuities which en- 
able them to live in decency and health. 
Mo.St.Ann. § 12967b—11, and subd. 6, 
p. 7478—Howlett v. Social Security 
Commission, 149 S.W.2d 806, certified 
from Howlett v. State Social Security 
Commission, 146 S.W.2d 94. 

Under amendment to Social Security 
Act providing that benefits should not 
be payable to any person having earn- 
ing capacity, income or _ resource, 
whether such income or resource is re- 
ceived from some other person or per- 
sons, gifts or otherwise, sufficient to 
meet his needs for a reasonable sub- 
sistence compatible with decency and 
health, applicant for old age assistance 
who was periodically receiving as a 
gratuity from an adult son sufficient 
money to support applicant in manner 
compatible with decency and health 
was not entitled to old age assistance. 
Mo.St.Ann. § 12967b—11, and subd. 6, 
p. 7478.—Howlett v. Social Security 
Commission, 149 S.W.2d 806, certified 
from Howlett v. State Social Security 
Commission, 146 S.W.2d 94. 


The amendment to Social Security 
Act providing that no benefits shall be 

ayable to any person who has earn- 
ing capacity, income or resource wheth- 
er such income or resource is received 
from some other person or persons, 
gifts or otherwise, sufficient to meet his 
needs for a reasonable subsistence com- 
patible with decency and health, is not 
subject to attack on ground that dis- 
tinction made by the statute is an un- 
reasonable one. Mo.St.Ann. § 12967b— 
11, and subd. 6, p. 7478.—Howlett v. 
Social Security Commission, 149 S.W. 
2d 806, certified from Howlett v. State 
Social Security Commission, 146 S.W. 
2d 94. 

Mo.App. The provision of the Social 
Security Act that benefits under the 
act shall be delivered to the applicant 
in person, or, in event of his incom- 
petency, to his legally appointed guard- 
jan, and, in the case of a dependent 
ehild, to the person or relative with 
whom he lives, and that benefits be- 
coming due and payable subsequent 
to the death of the individual entitled 
thereto shall be cancelled, implies that 
whatever benefits the applicant was 
entitled to continued to his death, un- 
der the rule that the expression of one 
thing is the exclusion of another, since 
the provision for cancelling the benefits 
subsequent to his death was the equiv- 
alent of saying that the benefits prior 
to his death were not to be cancelled. 
Mo.St.Ann. § 12967b—22, p. 7478.— 
Hughes v. State Social Security Com- 
mission, 142 S.W.2d 672. 


Mo.App. Under 1939 Social Security 
Act providing for old-age assistance, 
if child is able to and is supporting 
parent, the parent cannot obtain as- 
sistance from the state, but parent can 
obtain assistance if child, although 
able to support him, absolutely refuses 
to do so. Mo.St.Ann. § 12967b—11(6), 
p. 7478.—Howlett v. State Social Se- 
curity Commission, 146 S.W.2d 94, cer- 
tified to Howlett v. Social Security 
Commission, 149 S.W.2d 806. 

In determining whether son of ap- 


_cial Security Commission, 149 S.W 
806 i 


plicant for o 
nancially able to 


duty to render assistance, e 
that son was a day clerk in hot ( 
quired to meet public generally an 
to appear neatly and appropriately 
dressed and th&t he was at least e 
titled to save something out of 
earnings in case of sickness an 
carry accident and health insuran 
to keep off relief or off pension rol 
when he reached required age, 
0 be considered. Mo.St.Ann, 
12967b—11(6), p. 7478.—Howlett 
State Social Security Commission, 
S.W.2d 94, certified to Howlett v 
cial Security Commission, 149 S.W.2¢ 
806. s 


oF 

Under the Social “Security Act, i 
determining whether application f 
old-age assistance should be denied 

ground that applicant’s son was 


to render assistance, the Social 
curity Commission was not authoriz 
to judge the financial ability of | 
son by the standard fixed by t é 
for determining whether the applicant 
was entitled to assistance. Mo.St. 
§ 12967b—11(6), p. 7478.—Howlet 
State Social Security Commission, 
8.W.2d 94, certified to Howlett v. 


Whether son of applicant for» old; 
age assistance was financially able to 
continue to support applicant so a 
relieve state from rendering assistan 
under Social Security Act was to | 
determined entirely from the reas 
able needs of the son. Mo.St.Ann. 
12967b—11(6), p. 7478.—Howlett 
State Social Security Commission, 14 
S.W.2d 94, certified to Howlett v. So- 
cial Security Commission, 149 S.W.2d_ 
The Social Security Act fixes a ru 
for determining whether applicant f 
old-age assistance has sufficient earn 


su an ap 

12967b—11(6), p. 
State Social Security Commission, 
S.W.2d 94, certified to Howlett v. So-- 
oa Security Commission, 149 S.W.2d 

The question of financial ability of 
son of applicant for old-age assistane 
to relieve state of duty of rendering 
assistance is to be determined from the 
evidence in the particular case, after 
considering all of the conditions an 
circumstances affecting son’s needs. i 
Mo.St.Ann. § 12967b—I11(6), p, 7478.— 
Howlett v. State Social Security Com. 
mission, 146 S.W.2d 94, certified to 
Howlett v. Social Security Commission, _ 
149 S.W.2d 806. 

Where son, who had been receivin: 
$80 per month as a hotel day clerk b 
whose salary was raised in October, 
1939 to $100 a month, had been su 
porting father since 1935 and kept h 
out of poor house and would contin 
to do so if old-age assistance was de- 
nied to father for whose support son 
paid approximately $45 a month, evi- 
dence did not support conclusion of So- 
cial Security Commission that father 
should be denied old-age assistance be- 
cause his son was financially able to re- | 
lieve the state of its duty to render > 
assistance, but commission’s denial of 
assistance was arbitrary and unreasoen- 
able. Mo.St.Ann.° § 12967b—11(6), p. 
7478.— Howlett v. State Social Security 
Commission, 146 S.W.2d 94, certified to 
Howlett v. Social Security Commission,,. 
149 S.W.2d 806. 


Mo.App. The 1939 statutes relating 
to old age assistance excluded as in- ' 
eligible for such assistance persons re- 
ceiving income or resources by way of 
gifts from children suflicient to meet 
needs of such persons for a reasonable 
subsistence compatible with decency 
and health. Mo.St.Ann. §§ 12967b—I11 
(6), 12967b—12(2), D. 7478.—Chapman - 
vy. State Social Security Commission, 
147 S.W.2d 157. , 


ea 


t owning or possessing cash or nego- 


"Ss nore, is 
eaer 9 Social Seeurity Code unless 
pplicant also shows that he does not 
ave earning capacity,eincome or re- 
sources, whether received from other 
- persons by gifts or otherwise, suffi- 
cient to meet his needs for a reasonable 
‘subsistence compatible with decency 
health. Mo.St.Ann. § 12967b—11(2, 
6), p. 7478.—Chapman v. State Social 
_ Security Commission, 147 S.W.2d 157. 


_ person making an assignment or trans- 
Efe fer of property for purpose of render- 
ing himself eligible for benefits need 
Hs merely be property in excess of 
_ figures mentioned in subparagraphs 2, 
;, or 4 of statute making ineligible a 
erson possessing cash or negotiable 
irity in the sum of $500 or more, or 
ssessing property in excess. of $1,500, 
a person owning with spouse prop- 
erty in excess of $2,000, but may also 
e resources which, if retained, would 
id qualify under subparagraph 6 mak- 
i ineligible a person who has earning 
sapacity, income or resources from oth- 
persons by gifts or otherwise suffi- 
ent to meet his needs for a reasonable 
i compatible with decency 
Mo.St.Ann. § 12967b—11 
6), p. 7478.—Chapman vy. State 
Security Commission, 147 S.W. 
7. 


licant should be denied old age as- 
stance, the Social Security Commis- 
on was not authorized to base its 
decision on fact that $50 each month 
received by the applicant and his 
from an invalid son, and that a 
granddaughter who lived with the ap- 
mt and his wife, and whose sup- 
ef the applicant undertook, received 
additional $14 each month from a 
ernmental agency.—Marler vy. State 
ial Security Commission of Missouri, 
W.2d 919. 
The phrase ‘reasonable 
bsistence compatible with decency 
nd health” as used in the provision of 
| Social Security Act that benefits 
hall not be payable to any person 
ho has earning capacity, income or 
_ resources whether received from some 
other person or persons, as gifts or oth- 
; ‘ise, sufficient to meet his needs for 
a reasonable subsistence compatible 
with decency and health, is relative in 
eaning, since what to some would 
‘be only reasonable and compatible 
within the sphere of their environment 
ould be luxury and affluence to a 
erson in another environment. Rey. 
t.1939, § 9406, Mo.St.Ann. § 12967b— 
11, p. 7478.—Dunnavant v. State Social 
Security Commission of Missouri, 150 
S.W.2d 1108. 
Where there was evidence that daugh- 
ter had furnished her aged mother rea- 
sonable subsistence compatible with de- 
-eency and health within meaning of the 
provision of the Social Security Act 
providing that benefits shall not be 


payable to any person receiving income 


or resources sufficient to meet his needs 
- for a reasonable subsistence compatible 
with decency and health, the mother 


-—-was not entitled to old age assistance. 


, 
Missouri, 


Rev.St.1939, § 9406, Mo.St.Ann.  § 
— 12967b—11, p. 7478.—Dunnavant y, 
State Social Security Commission of 
150 S.W.2d .1108. 


The words “cash or nego- 


Mo.App. 
in statute, making the 


. tiable’’ used 


owner of cash or negotiable security 


“negotiable” 


in the sum of $500 or more ineligible 
- for social security benefits, means cur- 
rency, whether in United States legal 
tender or negotiable paper, the word 
as used in such statute 
having no broader significance than in 
legislative enactments. Rey.St, 


(2), p. 7478.—Miller y. State Social Se- 


other 
Le 1939, § 9406, Mo.St.Ann. § 13967b—11 


2 
: 


eo PS 


eurity Commission, 151 S.W.2d 457, 
The fact that insured might realize 
upon life insurance policy by surren- 


n applicant for old age assistance der and ¢c 


ible security in the sum of $500 or 
not eligible for assistance un- 


pp. In determining whether ap-~ 


/ 


pledging policy a eur: 
or by pfoper assignment 


inconsistent with provisions of policy, 


did not make such insurance policy 
‘negotiable security’ within statute 
making the owner of cash ™ negotiable 
security in the sum of $500 or more 
ineligible for social security benefits. 
Rev-St.1939, § 9406, Mo.St.Ann. § 
12967b—11(2), p. 7478.—Miller v. State 
Social Security Commission, 151 S.W. 
2d 457. 
To render any class of security ne- 
gotiable within statute making owner 
of cash or negotiable security in ‘the 
sum of $500 or more ineligible for so- 
cial security benefits there must be 
something in the general characteristics 
of such security as to bring it with- 
in the meaning of “negotiable”, as de- 
fined as capable of being negotiated, 
transferable in the ordinary course of 
business, or transferable by delivery 
with or without indorsement, such as 
negotiable instruments on paper. Rev. 
St.1939, § 9496, Mo.St.Ann. § 12967b— 
11(2), p. 7478.—Miller vy. State Social 
Security Commission, 151 S.W.2d 457. 
A life insurance policy, having a cash 
surrender value of more than $500, was 
not “cash or negotiable security” with- 


in meaning of statute making the own- 


er of “cash or negotiable security” in 
the sum of $500 or more ineligible for 
social security benefits. Rev.St.1939, § 
9406, Mo.St.Ann. § 12967b—11(2), p. 
7478.—Miller vy, State Social Security 
Commission, 151 S.W.2d 457. 

A life insurance policy held by ap- 
plicant for benefits under state social 
security act was “property” within 
statute making ownér or possessor of 
property of any kind in excess of $1,- 
500 ineligible for such benefits. Rev. 
St.1939, § 9406, Mo.St.Ann. § 12967b— 
11, p. 7478.—Miller v. State Social Se- 
curity Commission, 151 S.W.2d 457. 

In computing the value of a life in- 
surance policy held by applicant for 
state social security benefits as prop- 
erty within meaning of statute making 
owner of property in excess of $1,500 
ineligible for such benefits, the value 
of such policy was treated in the same 
manner as any kind or character of 
property. .Rev.S8t.1939, § 9406. Mo.St. 
Ann. § 12967b—11, p. 7478.—Miller v. 
State Social Security Commission, 151 
S.W.2d 457. 

Mo.App. The Social Security Act is 
designed to furnish aid and assistance 
only to such indigent aged persons 
who have no other resource for sub- 
sistence, gifts or otherwise, and it is 
not intended to lift from shoulders of 
ehildren their filial and moral obliga- 
tion to supply life’s necessities to aged 
and infirm parents. Rev.St.1939, § 
9396 et seq., Mo.St.Ann. § 12967b—1 
et seq., p. 7478 et seq.—Smith v. State 


pete ad Commission, 153 S.W. 
741. 

Under 1939 amendment to Social 
Security Act, where applicant, who 


was physically incapable of making 
a living, and who possessed no real or 
personal property, lived with daughter 
and son-in-law whose family budget 
was within their income, and appli- 
cant was receiving from them ample 
food, clothing and shelter, as well as 
occasional medical attention she re- 
quired, State Social Security Commis- 
sion did not act in an arbitrary man- 
ner in determining that applicant was 
not entitled to old age assistance un- 
der the Act. Rev.St.1939, § 9406(6), 
Mo.St.Ann. § 12967b—11(6), p. 7478.— 
Smith v. State Social Security Com- 
mission, 153 S.W.2d 741. 

In determining whether applicant ig 
entitled to old age assistance under 
Social Security Act, neither State Social 
Security Commission nor courts on ap- 
peal from decision of Commission can 
anticipate further contingencies which 
may or may not arise, but they must 
accept the situation as it presents it- 
self on the date of the hearing before 
the Commission. Rey.St.1939, § 9396 
et seq., Mo.St.Ann. § 12967b—1 et seq., 
p. 7478 et seq.—Smith y. State Social 
Security Commission, 153 S.W.2d 741. 

N.J.Juv. & Dom.Rel.Ct. Proof that 
overseer of the poor had granted relief 


n addition, 

and medical attention, failed to dis 
that overseer of poor in refusing 
grant more and further relief had. 
abused the discretion vested in him by 
statute providing that after investiga- 
tion overseer shall render such relief as 
he may in his discretion deem neces- 
sary to prevent indigent person from 
suffering unnecessarily, and hence court 
did not disturb action of overseer. 
N.J.S.A. 44:1-86, 44:1-87, 44:1-88.— 
Lawson v. Tighe, 20 A.2d 356, 19 N.J. 
Mise. 375. : 

N.Y.App.Div. Under the Public Wel- 
fare Law, pensioner is not entitled to 
old age assistance as a reward for hav- 
ing lived a good life for 65 years but 
the assistance is given as charity to 
satisfy a human need regardless of the 
kind of life the pensioner has lived. 
Public Welfare Law, § 1 et seq.—Wil- 
kie v. O’Connor, 25 N.Y.S.2d 617, 261 
App.Div. 373. ‘ 

N.Y.Sur. Since purpose of public 
welfare relief is to provide adequately 
for those unable to maintain them- 
selves, whether an infant, whose estate 
aggregated more than $1,000 and who 
received $20 per month from Veterans’ 
Administration, should be maintained 
as a public charge was a question for 
determination by welfare officials and 
not by the court. Public Welfare Law 

77.—Matter of Rivera, 26 N.Y.S.2d 
367, 175 Mise. 1039. 

Wis. The social obligation resting on 
a municipality to see that one in dis- 
tress does not suffer from neglect does 
not ordinarily mature into a liability 
until it has been shown that such an 
individual is an indigent person and en- 
titled to pauper relief.—Carthaus v. 
Ozaukee County, 295 N.W. 678, 236 


“Wis. 438. 


The obligation to pay for medical ex- 
penses and hospitalization costs prima- 
rily rests on the individual who had 
the benefit of the treatment and hos- 
pital services, and the fact that in- 
convenience to the physician or hospital 
may result by delay in payment or the 
fact that the individual must make some 
sacrifice to pay his bills does not alter 
his direct obligation and should not 
shift the responsibility for the indebt- 
edness to others, unless the individual 
treated is destitute of resources or such 
means of security that he is unable 
to obtain the means of subsistence.— 
Carthaus v. Ozaukee County, 295 N.W. 
678, 286 Wis. 438, 

§ 241 ; 

Ill.App. The granting of a pension 
to a blind person is a “gratuity”? from 
county and state, and is purely stat- 
utory, and unknown to common law. 
Smith-Hurd Stats. ¢. 23, § 279 et seq. 
—People ex rel. Rude vy. La Salle 
County, 34 N.H.2d 865, 310 Ill.App. 541. 

Mo.App. The right to old age as- 
sistance being purely statutory and 
nonexistent at common law, the claim 
of any person under statutes is sub- 
ject to limitations which legislature 
creating the right has placed thereon, 
whether in matters of substance, pro- 
cedure, or remedy, Rev.St.1939, § 9396 
et seq., Mo.St.Ann. § 12967b—1 et seq., 

p. 7478 et seq.—Smith vy. State Social 
Security Commission, 153 S.W.2d 741. 

N.J.Dist.Ct. Public policy: does not 
favor burial at public expense.—Mon- 
dock v. Gennrich, 21 A.2d 611, 19 N.J. 
Mise. 499. 

A husband who was earning $30 per 
week and was not eligible for poor re- 
lief was not entitled to have his wife, 
who died while an inmate of a state 
hospital for the insane, buried at pub- 
lic expense, since husband was not a 

poor person” within meaning of stat- 


ute. N.J.S.A. 44:1-157.—Mondock |. v. 
Sepanichy 21 A.2d 611, 19 N.J.Mise. 


N.Y.App.Div. Under the Public Wel- 
fare Law, local welfare officer after 
pension has been granted has a right to 
require pensioner to live in suitable 
living quarters so as to maintain a 
civilized standard of living since pen- 
sioner has no right to defy standards 
and conventions of civilized society 


- Public Welfare Law under which bene- 


fits are bestowed. Public Welfare Law, 
§ 1 et seq.—Wilkie v. O'Connor, 25 N.Y. 
$.2d 617. 261 App.Div. 373._ F 
Wis. Under statute defining relief, 
wages paid by city, town, or county 
from money specifically appropriated 
for the purpose of relief or from money 
provided by the federal government or 
any agency thereof to person employed 
or whose employment is inadequate to 
provide the necessities of life, con- 
stitutes ‘‘work relief’. Laws 1933, ¢. 
363, § 6.—City of Madison vy. Dane 
County, 294 N.W, ey 236 Wis. 145. 


Cal.App. The provisions of Welfare 
and Institutions Code, dealing with 
liability of indigent’s kindred for 
support of indigent, are prospective in 
their character, and do not contem- 
plate that county may proceed to re- 
lieve a pauner or indigent person, other 
than by way of emergency aid, and 
thereafter recover from a relative of 
indigent, the amount so expended. 
St.1937, pp. 1099, 1100, §§ 2576-2578. 
—Los Angeles County v. Frisbie, 115 
P.2d 900. i 

Where, in county’s action to recov- 
er from estate of decedent money ex- 
pended by county for aid of adult 
daughter of decedent, complaint al- 
leged that, during the time aid was 
being furnished by county to deced- 
ent’s daughter. decedent had sufficient 
financial ability to reimburse county 
in full for the aid extended, in that 
decedent was the owner of real and 
personal property of a specified value, 
t affirmatively appeared from such 
pleading that indigent daughter was 
not entitled to the aid furnished, and 
hence it must be assumed that the aid 
given was advanced gratuitously and 
yoluntarily by the county. St.1937, pp. 
1099, 1100, §§ 2576-2578.—Los Angeles 
Countv y. Frisbie, 115 P.2d 900. 

Ind.App. The act relating to relief 
of the poor contemplates that the over- 
seer of the poor shall direct and or- 
der the care given before liability ac- 
erues, but act does not contemplate 
that unfortunates shall be left to suf- 
fer or die until such overseer of the 

oor can be found, Acts 1935, c. 116, 
§ 1, 5, 7, 13, 19, 33.—Portage Town- 
ship of St. Joseph County v. Clinic, Inc., 
33 N.H.2d 786. ; 


Kan. To render a county liable for 
medical services rendered to a person 
suddenly falling ill with a contagious 
disease, while within the county, some 
duly. authorized official of the county 
must approve or direct performance 
of the service for which recovery is 
sought. Gen.St.1935, §§ 39-323, 65-119. 
—Melencamp v. Board of Com’rs of 
Stanton County, 106 P.2d 1059, 152 
Kan. 571. 


County was not liable for medical 
services rendered to a person suddenly 
falling ill with a contagious disease 
while within the county, who did not 
have legal settlement in county for re- 
lief purposes under social welfare act, 
where uncle of sick person, without 
notifying any health officer or other 
official authorized to commit county, 
took sick person without boundaries 
of county, across three other counties, 
and lodged him in a hospital of uncle’s 
own choosing, even though uncle con- 
cluded that an emergency existed. 
Gen.St.1935, §§ 39-323, 65-119.—Melen- 
camp v. Board of Com’rs of Stanton 
County, 106 P.2d 1059, 152 Kan. 571. 

Kan. To render a county liable for 
medical services rendered to one of 
its residents, some duly authorized 
county official must contract for, or 
direct performance of, the service for 
which recovery is sought.—Lewis v. 
Board of Com’rs of Scott County, 106 
P.2d 1061, 152 Kan. 579. 

County was not liable for medical 
services and medical supplies fur- 
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Bagi County, 106 P.2d 1061, 152 Kan. 


§ 246 
Neb, Valid claims by a physician 
against a county for treating poor res- 
idents at the expense of the county are 
such claims only as are authorized by 
statute.—Neill v. Dakota County, 299 
N.W. 294. 
A physician relying on county funds 
raised by taxation for payment of 
compensation for services performed for 
poor residents must ascertain at his 
pers the power of county officers to 
ind the county for such compensa- 
Hon Nel y. Dakota County, 299 N. 


Wis. A physician and a_ hospital 
seeking to recover from county where 
automobile accident occurred for medi- 
eal services and costs of hospitalization 
furnished to young man injured in ac- 
cident could not successfully contend 
that they were misled to their disadvan- 
tage, where accident occurred on Janu- 
ary 3, 1938, home county and town, 
when finally notified that claim might 
be made against them, denied responsi- 
bility, district attorney of home county 
advised director of public welfare de- 
partment of other county on February 
11, 1938, that town denied liability be- 
cause young man was not a pauper, and 
larger part of both bills accrued after 
that date. St.1939, §§ 49.03, 49.18(1).— 
Carthaus v. Ozaukee County, 295 N.W. 
678, 236 Wis. 438. 


§ 250 
See United Counties of Prescott and 
eleven v. Hamilton [1941] 1 Dom.L.R. 


8 253 \ 

Mass. A town has right to. services 
of welfare recipients to aid in their 
support.—Chaffee v. Inhabitants of 
Town of Oxford, 33 N.H.2d 298, 308 
Mass. 520. 


25) 

Ill.App. The existence of county 
court order requiring pauper’s sister 
to care for him did not relieve town 
in which pauper resided from liability 
to county for cost of maintaining 
pauper in county poor-house upon fail- 
ure of sister to comply with the or- 
der. Smith-Hurd Stats. c, 107, § 40.— 
Winnebago County v. Town of Shir- 
land, 33 N.H.2d 646, 309 Ill.App. 558. 


259 

Pa.Orph, An arrangement between 
the husband of an incompetent and the 
house agent of the Philadelphia General 
Hospital, by which the agent agreed to 
accept, and the husband to pay, a speci- 
fied weekly sum for the maintenance 
of the husband’s incompetent wife in 
the hospital, is invalid, the house agent 
having no authority to make any such 
arrangement, and the incompetent’s es- 
tate is liable for the cost of her main- 
tenance in excess of the amount paid 
by her husband under the agreement.— 
In re Butler’s Estate, 38 D. & C. 519, 


See Daysland vy. Melrose [1940] 8 
Dom.L.R. 636. 

i 8 264 

Pa.Com.Pi. Recovery for past main- 


tenance of an indigent insane person 
in a public institution cannot be had 
in the absence of a showing not only 
that defendant is legally obligated but 
also that he is, in the judgment of the 
eourt, financially able to pay the charge 
without incurring undue personal pri- 
vation.—Commonwealth vy. Groller, 41 
D. & C. 366, 19 Leh.L.J. 209, 10 Som. 
293, 55 York 81. 

While it is possible that capital as- 
sets in the hands of a living person 
may be charged for the maintenance of 
an indigent insane person, the posses- 
sion of such assets is not conclusive of 
the possessor’s ability to pay, income 
being also a relevant factor.—Common- 
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Ohio App. 1 
tees was liable to village unde 
ute authorizing recovery of mone 
gally expended, for money improp 
expended by village for poor rel 
township either received or held 
money, but recovery under the 
of amounts paid to individu 
relief could be had only from tl 
dividuals to whom such payment: 
made and liability, if any, of 
ship on theory that payments sh 
have been made originally by the tc 
ship could be based only on quas 
tract. Gen.Code, §§ 286, 286-1.— 
of Trustees of Ottawa Tp. v. Vil 
Ottawa, 32 N.E.2d 473. 
§ 267 
Cal.App. Under provisions o 
fare and Institutions Code, dealii 
with liability of indigent’s kindred 
the support of indigent, before 
bility to support an indigent — 
arises, such liability must be fix 
a court in a proceeding brough 
that purpose and until such an a 
eation of liability and ability to fur- 
nish such support has been had, oun- 
ty is without authority to commence ~ 
an action to recover for aid mon 
pended by county for indigent a 
other than for emergency aid 
pp. 1099, 1100, §§ 2576-2578 — 
geles County v. Frisbie, 115 P. 
Where provisions of Welfare 
stitutions Code, dealing with 1 
of indigent’s ‘kindred for supp 
indigent, contained no _ speci 
thorization for the bringing of — 
by county to recover from relat 
money expended by county for aid o 
indigent, without the county having 
first obtained an adjudication of lia- 
bility and ability to furnish such su 
port, court was without authority 
read into such provisions a legislat 
intent forbidden by the language 
thereof taken in its ordinary and gen- ~ 
eral sense. St.1937, pp. 1099, 1100, §§ 
2576-2578—Los Angeles County © 
Frisbie, 115 P.2d 900. ; He 
Where county failed to utilize rem- — 
edy provided by statute whereby coun 
ty was authorized to proceed by peti- 
tion to have court determine liabili 


during decedent’s 
remedy provided by statute was ex- 


elusive. St.1937, pp. 1099, 1100, 
2576-2578.—Los Angeles County 
Frisbie, 115 P.2d 900. 


Conn. Under statute requiring town 
to give notice of support of nonresi- 
dent paupers, it is not necesgary that 
information be given as to the extent — 
or quality of the support which the 
necessities of the pauper require, but 
information that his condition is that 
of one who is in receipt of publie aid 
as being poor and unable to support 
himself. Gen.St.Supp.1935, § 663¢.— 
Town of Winchester vy. Town of Bur- 
lington, 21 A.2d 371, 128 Conn. 185. 

Where notice given by town support- 
ing alleged nonresident poor persons 
gave the names of all the members of 
the family with the date and_ place 
of birth and stated that they had been 
accepted for aid and that the father — 
was unable to contribute to the sup- ‘ 


F 


re 


yo 


port of the family and that there was 
no income in the group and that the 
mother was unable to work and de- 
tailed various places and dates where 
he family had lived since leaving the 
town on which obligation for support 
Fe _ was sought to be imposed and stated 
that the family had not acquired set- 
- tlement in any other town and closed 
ae with the request “May we have your 
acceptance of this case?”, notice was 
a sufficient, Gen.St.Supp.1935, § 663¢c.— 
- Town of Winchester y. Town of Bur- 
)) -lington, 21 A.2d Surat Conn. 185. 

Cal.App. Where county sought to 
cover from estate of decedent money 
expended by county for aid of adult 
daughter of decedent, 


pei 


kas 


xxpended by village for poor relief, on 
_ theory that payments should have been 
made originally by township, required 
allegation and proof that each person 
to whom relief was furnished had a 
Tegal settlement in the township and 
quired relief, that complaint regard- 
‘each person was made, that town- 
hip trustees refused to furnish the re- 
, that the village furnished the re- 
lief and the amount and value thereof, 
2 : . 


A petition by village for recovery 
from township of amounts paid to indi- 
viduals as poor relief did not state 
- @ause of action for recovery on quasi 
ontract in absence of allegation that 
individuals 


“relief. Gen.Code, §§ 3476 et seq., 3480. 
Board of Trustees of Ottawa Tp. v. 
Village of Ottawa, 32 N,B.2d 473. 


; 8 276 

Neb. In action by physician against 
county to recover compensation for 
services performed for poor residents, 
physician had burden to prove that 
- -gervices were authorized by statute to 
be performed at county’s expense. 
Comp.St.Supp.1939, §§ 68-104, 68-105. 
“Neill v. Dakota County, 299 N.W. 
94 


294. 
In action by physician against coun- 
ty to recover compensation for serv- 
t yices performed for poor residents, 
_physician’s evidence was insufficient to 
See LOVe performance of services author- 
ized by statute to be performed at the 
expense of the county. Comp.St.Supp. 
«1939, §§ 68-104, 68-105.—Neill v. Da- 
_ kota County, 299 N.W. 294. 
Wis. Physician and hospital suing 
eounty where automobile accident oc- 
ae curred for medical services and costs of 
— hospitalization furnished to young man 
injured in accident had burden of 
showing that young man had the status 
By. of a pauper entitled to be given public 
* aid where it appeared that he was un- 
married, living at home and one of a 
large family none of whom had ever 
been on relief or asked for aid in 
maintaiging themselves, and that he 
was the average young man maintaining 
. himself. St.1939, §§ 49.03, 49.18(1).— 
_ Carthaus v. Ozaukee County, 295 N.W. 
678, 236 Wis. 438. 
Mz § 278 
Ye Wis. In action by physician and 
hospital against county where automo- 
an bile accident occurred to recover for 
---~medical services and costs of hospitali- 
am * mption furnished to young man injured 
“ in accident, evidence that young man 
as was unmarried, living at home and one 
of a large family, none of whom had 
ever been on relief or asked for aid in 
- maintaining themselves, and that he 
was the average young man maintain- 
ing himself warranted inference that 
at time of accident young man wag not 


ft 


678, 236 Wis. 438. 


§ 279 age 

Mass. Where indigent left city of 
settlement to enter sanatorium located 
in town, as patient, and after discharge 
became an employee of sanatorium, 
whether he acquired settlement in the 
town so that city was not liable to the 
town for relief furnished by town 
for indigent_and his family was for 
trier of fact. G.L.(Ter.Hd.) c. 117, § 
14.—Town of Lakeville v. City of Cam- 
bridge, 30 N.E.2d 266, 305 Mass. 256. 

Minn. Whether father of minor who 
was almost 20 years old when he was 
operated on by surgeons was able to 
pay for services rendered and wheth- 
er he refused to pay so as to authorize 
Surgeons to recover for services ren- 
dered from town wherein minor and 
his father resided was for jury. 
sun’s Minn.St.1927, §§ 3157, 3159.— 
Humphrey v. Town of Goose Prairie, 
295 N.W. 58. 

Wis. The findings of fact of the 
Welfare Board with respect to resi- 
dence of a relief client must be sus- 
tained if there igs evidence to support 
them, but the court can adhere to such 
findings and still arrive at a different 
conclusion of law based thereon, since 
board’s conclusions of law from un- 
disputed evidence must give way to 
conclusions of law reached bythe 
court, St.1939, § 58.31 et seq—Wau- 
shara County y. Calumet County, 298 
N.W. 613, 238 Wis, 230. 


81 

La. Where demands of destitute 
middle-aged woman against her moth- 
er and against her son for alimony 
were cumulative, and petition asked for 
the same relief against both, the cumu- 
lation of demands was properly made 
and exception to petition on ground of 
misjoinder of parties defendant was 
overruled. Rev.Civ.Code, art. 229.—Tol- 
ley v. Karcher, 200 So. 4, 196 La. 685. 

Mass. Where indigent left city of 
settlement to enter sanatorium in town 
as a patient, and after discharge be- 
came an employee of sanatorium, wheth- 
er he was under the care and direction 
of sanatorium or an officer thereof so 
that time during which he was in sana- 
torium would not be computed in de- 
termining whether he acquired settle- 
ment in the town was for the trier 
of fact. G.L.(Ter.Ed.) e¢. 116, § 5; @. 
117, § 14—Town of Lakeville v. City 
of Cambridge, 30 N.H.2d 266, 305 Mass. 
256. ' 

Where court found that indigent per- 
son lived in town with intention of 
remaining for indefinite period without 
any fixed purpose to return to city of 
settlement, and that while he was liv- 
ing at sanatorium in the town as an 
employee he had no fixed purpose to 
return to city, and that during the pe- 
riod in question he was not in any 
manner under the care or “protection” 
of sanatorium or of any officer thereof, 
the quoted word would be interpreted 
as if the word “direction” had been 
used, in conformity with language of 
controlling statute and of requested 
ruling. G.L.(Ter.Ed.) ¢. 116, 5.— 
Town of Lakeville vy. City of Cam- 
bridge, 30 N.E.2d 266, 305 Mass. 256, 

Wis. In county’s proceeding against 
another county to recover for relief 
furnished an individual on ground that 
individual’s legal settlement was in 
defendant county when relief was giv- 
en, Industrial Commission’s finding 
that individual lost his legal settle- 
ment in defendant county by absence 
therefrom between certain dates with- 
out receiving pauper support was a 
“determination and conclusion of law” 
which could be disturbed upon appeal, 
if grounded upon an erroneous view of 
law. St.1937, §§ 49.02(4, 7), 49.03(8a); 
$t.1939, §§ 50.01(1), 50.02(1), 50.07(1, 
2).—Milwaukee County vy. Oconto Coun- 
ty, 294 N.W. 11, 2385 Wis. 601. 


PAWNBROKERS 


§1 
Pa.Com.Pl. Loan Companies are not 


them the legislation spe 
vides that it shall not app 


the term broker means one who nego- 
tiates contracts for other people.—City 
of Allentown v. Personal Finance Co., 
19 Leh.L.J. 247. 


Cal.App. 
dependent legislation enacted without 
reference to Penal Code, to control 
lenders and brokers engaged in busi- 
ness of making loans within specified 
amounts, and while penalty is pre- 
scribed for violation of its provisions, 
purpose of act is to regulate’ rather 
than prohibit legitimate business. St. 
1939, p. 2886.—People v. Vanderpool, 
114 P.2da 608. : 


La.App. The Small Loan Act, be-. 
cause of its unusual scope and purview. 
must be strictly construed against 


those who choose to operate under its 
provisions. Act No. 7 of 1928, Ex.Sess, 
—Fidelity Finance Co. v. Liles, 2 So. 
px ise 

Mass. The Small Loan Act was 
passed for protection of borrowers, and 
its purpose is to prohibit the un- 
licensed business of making small 
loans and to prevent an excessive rate 
of interest on such loans. G,.L.(Ter. 
Ed.) c. 140, § 96, as amended by St. 
1934, c¢. 179, § 2; §§ 97-114.—Modern 
Finance Co. v: Holz, 29 N.B.2d 922. 

The provision of the Small Loan Act 
requiring license to engage in business 
of making loans of $300 or less if 
amount to be paid on any such loan 
for interest and expenses exceeds in the 
aggregate an amount equivalent to 12 
per cent. per annum upon ‘sum loaned 
is not ‘‘ambiguous”, and information 
other than that afforded by the words 
of the act could not be examined in 
interpreting the act. G.L.(Ter.Ed.) ec 
140, § 96, as amended by St.1934, ¢. 
179, § 2—Modern Finance Co. y. Holz, 
29 N.H.2d 922. 

N.Y.Sup. The purpose of Small Loan 
Law is to protect from exorbitant and 
unconscionable demands the poor and 


needy who are compelled to borrow ~ 


small sums to meet a pressing necessity. 
Banking Law § 340 et seq.—Hennessey 
v. Personal Finance Corporation of 
ne York, 26 N.Y.S.2d 1012, 176 Misc. 


N.Y.Sup. The provision of Banking 
Law declaring contract of loan by li- 
censed lender void if interest charged 
exceeds prescribed maximum is “penal” 
in its nature, and should be strictly 
construed. Banking Law § 352.—Hen- 
nessey v. Personal Sinancs Corporation 
of New York, 26 N.Y,.S.2d 1012, 176 
Misc. 201. 

N.Y.Mun.Ct. The statute regarding 
small loans must be read with a deep 
concern for the class of people for 
which it was enacted, namely those 
seeking loans. Banking Law, 340 et 
seq.—Pollack v. Madison Long Island 
Personal Loan Co., 24 N.Y.S.2d 950. 

N.Y.Mun.Ct. Where borrower receiv- 
ed $283.33 and signed a note for $300, 
bearing interest at 3 per cent. per 
month on unpaid balance not exceeding 
$150, and 2% per cent. per month on 
unpaid principal balance exceeding 
$150, and was required to pay $16.67 
for insurance on automobile covered by 
chattel mortgage securing the note, the 
charge for insurance violated the stat- 
ute regarding small loans and rendered 
the loan void. Banking Law, § 352.— 
Pollack v. Madison Long Island Per- 
sonal Loan Co., 24 N.Y.8.2d 95 

Where chattel mortgage 
note evidencing loan made by licensed 
small loan company, provided that “the 
mortgagor hereby appoints the mort- 
gagee his true and lawful attorney to 
endorse his name” to check that might 


be received from insurer for damage to 


mortgaged automobile, section of stat- 
ute regarding small loans which pro- 


§ 5 : 
The Small Loan Act is in- 


securing 


Personal 


inking Law, 
son Long Islan 
; i Q., 24 N.Y.S.2d 950. 

Ohio App. Statutes relating to inter- 
est, including the small loan act, deal 
with the rate of interest and not the 
time of payment. Gen.Code, § 6346-1 
et seq.—Ohio Loan Co. yv. Porychuk, 34 
N.H.2d 1021. 
Pa. Pawnbroking business is sub- 
ject to regulation by state under the 
police power.—Equitable Loan Soc. v. 
Bell, 14 A.2d 316, 339 Pa. 449, appeal 
dismissed 61 S.Ct. 393. 

Pa. Regulation of interest rate is 
within “police power” of the state, es- 
pecially in case of loans of pe ah 
tively small amounts. 7 P.S. § 761—1 
et_-seq.; PS: Const. -art.. 1, §,13 art. 3, 
- § 7; U.S.C.A.Const. Amend. 14.—Equi- 
table Credit & Discount Co. vy. Geier, 
21 A.2d 53,342 Pa. 445. 


Pa. The Consumer Discount Compa- 
ny Act, applicable by its terms to busi- 
ness of making loang in the amount 
of $1,000 or less, was not invalid as 
creating artificial classes, but merely 
recognized a real distinction in econ- 
omic and _ social significance between 
loans of different sizes. 7 P.S. § 761 
—1 et -seq.; P.S.Const. art. 1, § 1; art. 
» § 7; U.S.C.A.Const. Amend. 14.— 
Hquitable Credit & Discount Co. v. 
Geier, 21 A.2d 53, 342 Pa. 445. 

In Consumer Discount Company Act, 
discrimination between different types 
of lending institutions, resulting from 
exemption of banking institutions, 
building and loan associations, credit 
unions, and persons and corporations 
licensed under Small Loans Act or by 
Seeretary of Banking under other stat- 
utes, does not deny ‘equal protection 
of the laws’. 7 P.S. § 751 et seq., § 


seq.; 63 P.S. § 281—30; P.S.Const. 
DU Lal as) ply) ab ee.o 7 Sl f.8.CA. const. 
Amend. 14.—Equitable Credit & Dis- 
gent Co. v. Geier, 21 A.2d 53, 342 Pa. 


The Consumer Discount Company Act 
was not invalid because excluding in- 
dividuals and partnerships from its 
privileges, nor because inapplicable by 
its terms to bona fide sales on in- 
stalments or under conditional sales 
contracts, leases or bailments. 7 P.S. 
§ 761—1 et seq.: P.S.Const. art. 1, 
§ 1; art. 3, § 7; U.S.C.A.Const. Amend. 
14.—Equitable Credit & Discount Co. v. 
Geier, 21 A.2d 53, 342 Pa. 445. 

The Consumer Discount Company 
Act, regulating loans under $1,000, is 
not invalid as improper exercise of po- 
lice power or as “impairing freedom 
of contract”. 7 P.S. § 761—1 et seq.3 
P.S.Const.. art... 1, .§° 1; art.:3,°§ 7;3_U: 
8.C.A.Const. Amend, 14.—Hquitable 
Credit & Discount Co. vy. Geier, 21 A. 
2d 53, 342 Pa. 445. 

Pa.Super. The Small Loans Act 
should receive interpretation favorable 
to borrower, and its provisions should 
not be permitted to be waived by an 
embarrassed debtor’s agreement. 7 P, 
S. § 751. et seq.—Lackawanna Thrift 
& Loan Corporation v. Kabatchnick, 20 
A.2d 903, 145 Pa.Super. 52. 


Pa.Com.Pl. The Consumers Discount 
Act of 1937, 7 P.S. § 761—1 et seq., 
does not deny rights, but distinctly 
confers privileges.—Equitable Credit & 
Discount Co. v. Geier, 49 Dauph.. 80. 

Pa.Com.Pl. The power of the state to 
regulate the business of pawnbroking, 
and to require a license as a condition 
precedent, has been firmly established. 
—HEquitable Loan Soc. v. Harr, 49 
Dauph. 182. ‘ 

Individual interests are aided only as 
the common interest is safeguarded.— 
Equitable Loan Soe. v. Harr, 49 Dauph. 
182 


The business of pawnbrokers, because 
of the facilities it furnishes for the 
commission of erime and its conceal- 
ment, comes expressly within the con- 
trol of the police power of the state, 
and is properly subject to reasonable 
rules and regulations; a very clear 
abuse of this power must be shown in 
order to justify a court in declaring 
the regulations to be unreasonable and 


er’s License Act of 1987, P.L. 200, 63 


q.: 15 PS. § 2853— 


‘itable | Loan ‘Soc. ve Hai 
y 


Ces pri atte 
Pa.Com.Pl. In equity proceedings by 
a number of pawnbrokers to enjoin the 


Secretary of Banking and other State 


officials from enforcing the. Pawnbrok- 


P.S. § 281 et seq., the plaintiffs con- 
tended that the Act was unconstitution- 
al in that: (1) the licensing provisions 
of the Act grant the Secretary of Bank- 
ing unrestricted power to refuse licens- 
es without notice, hearing, findings or 
appeal, (2) the Act violates the due 
process clause in imposing maximum 
rates which are confiscatory, and in es- 
tablishing other unreasonable restric- 
tions which prevent the plaintiffs from 
continuing in business, (3) the Act 
delegates legislative power to the Sec- 
retary of Banking, (4) the Act deprives 
the plaintiffs of the equal protection of 
the laws, (5) the Act violates Article 
III, Section 7, of the Pennsylvania Con- 
stitution in that it provides a special 
method for collecting a debt or enforc- 
ing a judgment, and (6) the title of the 
Act is defective. Held, that the Act is 
not unconstitutional, and that the pre- 
liminary injunction previously granted 
must be dissolved.—Equitable Loan Soc. 
v. Harr, 49 Dauph. 182. 
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La.App. For a licensee to be enti- 
tled to benefits of extraordinary per- 
missible provisions of Small Loan Act, 
it is “mandatory” that he bring his 
ease within strict requirements of act, 
among which is the obtention annually 
of a license. Act No. 7 of 1928, Hx. 
Sess._Fidelity Finance Co. y. Liles, 2 
So.2d 717. 

Ohio App. Where lender. was __li- 
censed under the small loan act at time 
of execution of loan contract, lender 
was legally authorized to enter into 
the contract providing for payment of 
interest at statutory rate of three per 
cent. per month, regardless of subse- 
quent expiration of lender’s license. 
Gen.Code, § 6346-1 et-seq.—Ohio Loan 
Co. vy. Poryehuk, 34 N.H.2d 1021. 


Pa. The statute regulating pawn- 
brokers, which gives to Secretary of 
Banking power to reject any applica- 
tion for license as pawnbroker upon 
sole ground that in his opinion grant- 
ing of license will not promote conven- 
jience and advantage of community in 
which business is to be conducted, is a 
lawful “delegation” of authority to 
secretary, in view of fact that decision 
of secretary is subject to judicial re- 
view. 63 P.S. 281—8 —Equitable 
Loan Soe. v. Bell, 14 A.2d 316, 339 Pa. 
449, appeal dismissed 61 S.Ct. 398. 

Pa.Com.Pl. Section 1 of the Small 
Loans Act of May 28, 1937, P.L. 989, 
7 P.S. §§ 751-755, providing that when 
a license is not renewed the licensee 
shall forfeit the right to collect interest 
jn excess of six percent per annum on 
outstanding loans, merely prohibits the 
charging of six percent per annum on 
outstanding loans subsequent to the 
expiration of the licensee’s privilege; 
it does not affect the licensee’s right to 
eollect unpaid interest accrued at a 
higher rate prior to the expiration of 
the license.—Ukrainian Finance Corpo- 
ration v. Borachevsky, 39 D. & C. 104. 


It seems that even prior to the Small 
Loans Act of May 28, 1937, P.L. 989, 
7 P.S. §§ 751-761, a small loans broker 
who failed to renew his license under 
the Act of June 17, 1915, P.L. 1012, as 
amended by the Act of June 4, 1919, 
P.L. 3875, was entitled thereafter to 
charge only six percent per annum up- 
on loans still unpaid at the expiration 
of his license.—Ukrainian Finance Cor- 
poration v. Borachevsky, 39 D. & C. 
104. 


Section 6(c) of the Small Loans Act 
of May 28, 1987, P.L. 989, 7 P.S. § 759, 
providing that a borrower who is 
charged more than six percent interest 
per annum, otherwise than as provided 
for in the act, shall be relieved from 
repaying both interest and principal, 
applies only to persons borrowing from 
nonlicensed lenders; the penalties im- 
posed upon a licensee for violation of 
the act are those set forth in section 1, 
q P.S. §§ 751-755.—Ukrainian Finance 


_bankers, 


Corp 
104. _ eS el ere Ge RY 
Pa.Com.Pl. Loan Companies ar 
brokers or pawnbrokers | 
within any other classification or cl = 
ifications contained in the licensing pr 
visions of the third class city Act of 
1931 as amended, 53 P.S. § 12198—2 
—City of Allentown y. Personal 
nance Co., 19 Leh.L.J. 


i 


abe Sp? ee 
ration v. Bor 


shall be void, was used in its technic 
sense. G.L.(Ter.Ed.) ¢c. 140, § 110- 
Modern Finance Co. v. Holz, 29 N.. 
2a 922. i 
Where automobile dealer indorsed t 
finance company, which was not 
censed under the Small Loan A 
notes 
price of automobiles, and assigned to 
the company conditional sales contrac 


transactions were within purview 
the Small Loan Act and the notes 
cuted by the dealer were void. | 
(Ter.Ed.) c, 140, § 96, as amended 
St.1934, © 179, § 2; §§ 97-114; © 
§ 1 et seq.—Modern. Finance Co. 
Holz, 29 N.H.2d 922. roy 


§ 8 ~ 

D.C.N.Y. The New York Small Loan 
Act was enacted to prevent charge 0: 
excessive interest to impecunious bor- 
rowers, who would otherwise fall in 
the hands of the unscrupulous. Bank- 
ing Law N.Y., §§ 340 et seq., 352.—In 
re Radner, 36 F.Supp. 964. ee, 

The New York Small Loan Act per- 
mits higher interest charges for small 
loans than that made for larger loan 
by ordinary banking institutions, a 
therefore is to be strictly construed 
Banking Law N.Y. § 340 et seq., 352. 
In re Radner, 36 F.Supp. 964. bas 

D.C.N.Y. Where borrower from loa 
company executed a note bearing inte 
est at maximum legal rate, and there- 
after borrower secured a second loan 
for a different sum, and the unpaid 
principal and interest due on first loan 
were paid out of proceeds of second 
loan, the transaction constituted a 
“compounding of interest” within 


terms of prohibition expressed in New © 


York Small Loan Act, and rendered 


representing unpaid purchase 


< 


second loan void. Banking Law N.Y., 


§§ 340 et seq., 352.—In re Radner, 36 
F.Supp. 964, x . 

Conn. Where note for amount of 
loan within Small Loans Act provided 
for payment of installments of princi- 


pal on Monday of each week after ma- — fe 
turity date of first installment, whereas _ 


statement of loan stated that they 


should be paid on Thursday of each | 
week, such statement did not designate 
due date of first installment, and en- 
in folder 


tries of interest payments 
containing statement were such as to 
make it difficult to determine amount 
due on loan on that account, statutory 
requirements were not complied with, 
and payee could not recover on note. 
Gen.St.Supp.1933, § 1085b.—New Italian 
Co-op. Co. v. Magliocco, 18 A.2d 368, 
127 Conn. 521. 

Conn. A chattel mortgage delivered 


. 


one 
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by borrowers to lender as security for _ 


small loan, and authorizing lender to 
sell mortgaged property in event of 
borrowers’ default, did not constitute 
a “power of attorney” within provision 
of New York Banking Law prohibiting 
lender of small loans from taking pow- 
er of attorney. Banking Law N.Y. § 
353.—Personal Finance Co. of New 
yore v. Lyons, 21 A.2d 652, 128 Conn. 
254. 
Where husband and wife signed ap- 
plication for smal] loan, and the note, 
which was a joint and several obliga- 
tion, and the chattel mortgage given as 
security, wife was not, as a matter of 
law, merely an “accommodation party 
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fet) 


” 


a 


ne! 


4 


; 


} 


v 


‘ 
’ 


h New York Banking Law requir- 
delivery of such statement to bor- 
V Banking Law N.Y. § 353.—Per- 
al Finance Co. of New York v. Ly- 
ons, 21 A.2d 652, 128 Conn. 254. 
Where statement prescribed by New 
ork Banking Law of amount and date 
of small loan is given to one of two 
ers of note representing loan, with 
consent of the other signer, the 
er receiving the statement becomes 
effect the “agent” of the other 
gner for the purpose of receiving the 
atement. Banking Law N.Y. § 353.— 
Personal Finance Co. of New York v. 
yons, 21 A.2d 652, 128 Conn. 254. 
here husband and wife were both 
tual borrowers from finance compa- 
, and both signed the application 
oan, and note obligating them 
itly and severally, and chattel mort- 
gage given as security for loan, and 
‘ gle passbook was issued to hus- 
band; company’s: delivery of statement 
o husband alone of amount and date 
loan was a_ sufficient compliance 
ith New York Banking Law requir- 
ag delivery of such statement to bor- 
. Banking Law N.Y. 353.— 
nal Finance Co. of New York vy. 
21 A.2d 652, 128 Conn. 254. 
s. Operator of small loan busi- 
sss could not avoid liability for usury 
n ground that he was operating under 
atute which he claimed permitted 
rges made, where he failed to com- 
with section of such statute requir- 
bond, with section requiring one 
arging more than 20 per cent. in- 
terest to pay, additional privilege tax, 


Layton, 2 So.2d 561, 134 A.L.R. 1330. 


Operator of small loan business was 


thout right to make charges exceed- 
g 20 per cent. of amount loaned on 
round that because notes provided 
fiat. in case of borrower’s death un- 
paid balance of debt should be can- 
eelled, principal sum was payable only 
on contingency and transaction was not 
usurious, in view of charge of. three 
per cent. to enable operator to take out 
msurance guaranteeing repayment of 


made subject to improbable contingen- 


ey merely to escape usury statute.— 
Fry v. Layton, 2 So.2d 561, 134 A.L. 
R, 1330. 

Mo.App. The law relating to legal 
interest rate is not abolished nor is 
the rule relating to computation ei- 
ther with respect to straight loans or 
installment loans abolished by the en- 
actment of the articles covering loan 
and investment companies, and the sec- 
tion conferring additional powers on 
such companies must be construed so 
as to harmonize with rather than to 
nullify the law of fixed interest rate. 
Rey.St.1939, §§ 5419 et seq. 5421, 
subds. 1-4, Mo.St.Ann. §§ 4980 et seq., 
4982, subds. 1-4, pp. 2280 et seq., 
2282.—Auto Money Corporation vy. 
Clark, 153 S.W.2d 113. 


- Where loan and investment compa- 
ny’s own tabulation of amounts due on 
monthly payment installment note 
showed that interest was included on 
actual amount of loan of $250, regard- 
less of monthly payment for full term 
of one year, and further showed that 
interest was also included and charged 
on full annual interest regardless of 
fact that note provided a reduction by 


ure to pay any mnthly i I 
might render note due, an issue 
usury was presented for the jury. Rey. 
St.1939, §§ 5419 et seq., 5421, subds. 
1-4, Mo.St.Ann. §§ 4980 et seq., 4982, 
subds. 1-4, pp. 2280 et Ber 2282 
Auto Money Corporation v. Clark, 153 
S.W.2d 1138. / 
Where neither the $1 per $50 of a 
$250 loan nor the $20 extra hazard 
charge was paid, loan was augmented 
so as to justify the charge of $6 for 
credit investigation under statute con- 
ferring additional powers on loan and 
investment companies if it was shown 
that that amount was spent in good 
faith, but if that amount was not ex- 
pended for purpose for which charged, 
any excess charge over actual expense 
would go to the question of usury. 
Rey.St.1939, § 5421, subds. 1-4, Mo.St. 
Ann. § 4982, subds. 1-4, p..2282.—Auto 
acts Corporation v. Clark, 153 S.W. 
173. 
N.Y.Sup. The provision of the Bank- 
ing Law dealing with licensed lenders, 
that no licensee shall induce or permit 
any borrower to be indebted to him 
under more than one contract of loan 
at the same time, was violated by li- 
censed lender which permitted a bor- 
rower to become a co-maker of a note 
for the amount of a loan by licensed 
lender to a third person, and to exe- 
cute a wage assignment as_ security 
for such loan, though that wage as- 


gignment was not filed with borrower’s 


employer. Banking Law, § 352.—Mc- 
Goldrick v. Family Finance Corpora- 
tion, 22 N.Y.8.2d 186, 174 Mise. 971. 

N.Y.Sup. The assignee’s payment of 
$37 to assignor in consideration of as- 
signment of assignor’s right to com- 
pensation from city constituted a 
“Joan” within Banking Law regulating 
small loans and hence assignment was 
unenforceable where interest rate 
exacted was in excess of that per- 
mitted by Banking Law. Banking 
Law, §§ 352, 355, 357.—Wolf v. City 
of New York, 23 N.Y.S.2d 256. 


N.Y.Sup. A licensed lender’s com- 
putation of interest under the “Mei- 
licke system”, which consists of com- 
puting fractions on the basis of a 30- 
day month, and does not charge in- 
terest for the 31st day of any month, 
so that interest is charged only for 
860 days of any year, was not “usuri- 
ous”. Banking Law, § 852; General 
Construction Law, § 381.—Swistak v. 
Personal Finance Co., 24 N.Y.S.2d 80. 
175 Mise. 791. 


N.Y.Sup. A small loan statute not 
only limits what may be charged for 
the use of money, but also the expense 
of every kind that the borrower may 
be required to pay in connection with 
the loan, and prohibits any charge, 
however otherwise legitimate, in ex- 
cess of those allowed. Banking Law, §§ 
352, 353.—Krulik v. Confidential Per- 
sonal Loan Co., 26 N.Y.S.2d 676, 176 
Mise. 138. 


A borrower may plead usury and vi- 
olation of the Banking Law or either, 
but third persons may only plead the 
Banking Law. Banking Law, §§ 352, 
353.—Krulik v. Confidential Personal 
Hoan Co., 26 N.Y.S.2d 676, 176. Mise. 


Where expense for insurance in fa- 
vor of loan company on chattel mort- 
gaged as security for loan of $300 to 
mortgagor by loan company was 
charged to mortgagor, contrary to the 
Banking Law, the debt was discharged, 
and the security was avoided. Banking 
Law, §§ 352, 353.—Krulik v. Confiden- 


tial Personal Loan Co., 26 N.Y.S.2 
676, 176 Misc. 138. q 
N.Y.Sup. A _ licensed lender’s com- 


putation of interest for fractions of a 
month on basis of a 30-day month, so 
that interest was charged only for 360 
days of any year, would not render 
interest “usurious” within provision of 
Banking Law declaring contract of loan 
by licensed lender void if interest 
charged exceeds prescribed maximum, 
even though interest was computed at 
prescribed maximum. Banking Law §§ 
340 et seq., 352.—Hennessey yv. Per- 


claring a contract of 
lender void if interest ch: 
prescribed maximum, where 
was inadvertently charged on 
more than was actually due as result 
of an error on part of inexperienced 
clerk of licensed lender who undertook 
to compute interest, and as soon as 
mistake was discovered, the dollar, to- 
gether with another dollar, which was 
allowed as interest on the overpay- 
ment, was tendered borrower’s attorney, 
the error could not be made ground 
for penalizing lender and depriving it 
of right to collect what would other- 
wise be due it on its loan. Banking 
Law §§ 340 et seq., 352.—Hennessey v. 
Personal Finance Corporation of New 
York, 26 N.Y.S.2d 1012, 176 Misc. 201. 
Even if more interest than was called 
for by terms of notes was actually 
exacted from borrower by licensed 
lenders, that fact would not entitle bor- 
rower to enforce penalty provided by 
Banking Law declaring loan contract 


void if interest charged exceeds pre- 
scribed maximum, where interest 
charged borrower did not exceed 


amount which could have been col- 
lected on basis of rate specified in 
statute.—Banking Law §§ 340 et seq., 
352.—Hennessey v. Personal: Finance 
Corporation of New York, 26 N.Y.S.2d 
1012, 176 Mise. 201. 

Under provision of Banking Law 
restricting a loan by licensed lender to 
sum not exceeding $300 and permitting 
lender to charge on such loan interest 
up to three per cent. per month on any 
part of unpaid principal not in ex- 
cess of $150 and 2% per cent. on the 
balance, lender was authorized to 
charge three per cent. on any part of 
the unpaid principal up to $150, as 
against contention that installments 
paid on principal should first be cred- 
ited on first $150 of loan bearing the 
higher rate of interest. Banking Law 
§§ 340 et seq., 352.—Hennessey v. Per- 
sonal Finance Corporation of New York, 
26 N.Y.S.2d 1012;'176 Mise, 201, 

N.¥.Sup. Where statement furnished 
by licensed lender to borrower stated 
that the loan was secured by “H. H. 
G.”’ and failed to refer to fact that 
the loan was secured by assignments 
of wages, the statement violated stat- 
ute requiring lender to furnish a clear 
and distinct statement regarding na- 
ture of security for loan and the loan 
was therefore void. Banking Law, §§ 
353, 358.—Family Finance Corporation 
Mita Zo 28 N.Y.S.2d 830, 176 Mise. 


N.¥.Mun.Ct. In mortgage on auto- 
mobile to licensed lender, provision re- 
quiring mortgagor to have the property 
insured, and authorizing mortgagee to 
effect such insurance and add amount 
of premiums with interest to the obli- 
gation, would not violate general usury 
laws, but did violate special statute 
forbidding lenders to charge anything 
in addition to maximum interest except 
official fees, and mortgage was invalid. 
Banking Law, § 352; General Business 
Law, § 373.—Wessler v. Jefferson Per- 
gana Finance Corporation, 26 N.Y.S8.2d 

The statute forbidding licensed lend- 
ers to make further charge for any- 
thing. other than maximum interest ex- 
cept filing and recording fees, means 
that borrower should never be com- 
pelled to pay, on any pretext, more 
than maximum interest and filing fees. 
Banking Law, § 352.—Wessler v. Jef- 
ferson Personal Finance Corporation, 
26 N.Y.S.2d 132. 

N.Y.Mun.Ct. One who received none 
of the money loaned but signed note 
as comaker for accommodation of the 
borrower was not “borrower”, within 
meaning of statute requiring licensee 
under Small Loans Act to deliver to 
borrower statement containing copy of 
section of Banking Law providing re- 
strictions on loans of $300 or less and 
receipt for all payments made on ac- 
count of loan. Banking Law, §§ 352, 
353.—Domestic Finance Corporation y. 
Czerwinski, 29 N.Y.S.2d 588. ' 


special agreement providing 


to perform under terms of_ contract. 
Gen.Code, § 6346-1 et seq.—Ohio Loan 
Co. v. Porychuk, 34 N.E.2d 1021. 
Where borrowers borrowed $200 
from lender at time lender was licensed 
under small loan act, and agreed to 
pay three per cent. per month inter- 
est, borrowers were deemed to have 
understood that loan carried an inter- 
est charge of three per cent. per month 
until paid, or at least until reduced 
to judgment and in action to foreclose 
chattel mortgage securing loan, lender 
was entitled to decree for an amount 
coinputed at rate of three per cent. per 
month, and not at rate of six per cent. 
per annum after maturity date. Gen. 
Code, § 6346-1 et seq.—Ohio Loan Co. 
v. Porychuk, 84 N.E.2d 1021. 

Ohio App. Where note, which was 
given to plaintiff who was licensed un- 
der Small Loan Act, called for inter- 
est at rate of three per cent. per 
month after maturity, fact that note 
was payable in 30 days did not affect 
rate of interest required, and maker 
was liable for contract rate after ma- 
turity. Gen.Code, §§ 6346-5, 8304.— 
Kramer y. Wolfe, 35 N.H.2d 750. 

Where plaintiff was licensed under 
Small Loan Act at time of making 
loan, his failure to renew his license 
did not preclude him from collecting 
the contract rate of interest. Gen.Code, 
§ 6346-1 et seq.—Kramer v. Wolfe, 35 
N.E.2d 750. 

Pa. The statute regulating business 
of .pawnbrokers, which _ establishes 
maximum charges pawnbrokers are al- 
lowed for storage, insurance, and in- 
vestigation is not unconstitutional as 
applied to complaining loan companies 
on ground that charges are so low as 
to be confiscatory, where there was 
evidence that some of the complain- 
ants, at least, could operate under the 
act at a profit. 63 P.S. 281—12. 
—Equitable Loan Soe. v. Bell, 14 A.2d 
316, 339 Pa. 449, appeal dismissed 61 
S:CiE2393; 

Pa.Super. The prohibition of 
charges in addition to allowable inter- 
est by Small Loans Act cannot be 
evaded by execution of note or other 
for addi- 
tional payment of attorney’s fee. 7 P. 
S. § 755.—Lackawanna Thrift & Loan 
Corporation yv. Kabatchnick, 20 A.2d 
903, 145 Pa.Super. 52. 

On default in payment of note given 
under Small Loans Act, lender cannot 
charge or collect anything other than 
money loaned, plus interest at 3% per 
cent. per month and legal costs, and 
counsel fees incurred in collection of 
note should be borne by lender. 7 P. 
S. § 755.—Lackawanna Thrift & Loan 
Corporation v. Kabatchnick, 20 A.2d 
903, 145 Pa.Super. 52. 


A confessed judgment for amount of 
note, given under Small Loans Act, 
with interest at 2 per cent. per month 
for one year and attorney’s fee of 10 
per cent. thereof for collection, was 
null and void on its face and properly 
stricken off, though interest for year at 
such rate, plus such fee, was less than 
amount of interest for same period at 
maximum 3% per cent. monthly rate 
authorized by statute, as such fee was 
a ‘charge in addition to or as a part 
of the above specified interest” in vio- 
lation of such act. 7 PS. 756.— 
Lackawanna Thrift & Loan Corpora- 
tion yv.:Kabatechnick, 20 A.2d 903, 145 
Pa.Super, 52. 

Pa.Com.Pl. The provision of section 
1 of the Act of May 28, 1937, P.L. 989, 
7 P.S. §§ 751-755, that when a small 
loans license is not renewed the licensee 
shall forfeit the right to charge in ex- 
cess of six percent per annum on out- 
standing loans, cannot be construed to 
affect the right of a former licensee, 
whose license expired prior to the effec- 
tive date of the Act of 1937, to collect 
interest accruing before the expiration 
of the license.—Ukrainian Finance Cor- 
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"The provisi 
of May 28, 1937, P.L. 989 P.S. §§ 


lie Be 
751-761, limiting the period during 
which licensees may charge interest a 
2% percent per month to 18 months, is 
not, under the Statutory Construction 
Act of May 28,1937, P.L. 1019, art. LV, 
sec. 56, 46 P.S. § 556, to be given re- 
troactive effect.—Ukrainian Finance Cor- 
ee v. Boracheyvsky, 39 D. & C. 
Pa.Com.Pl. In a Case Stated, it ap- 
peared that the plaintiff, a Pennsylva- 
nia corporation engaged in the business 
of making loans in excess of $300 and 
taking as security lien agreements upon 
automobiles, had made a $325 loan to 
the defendant which the defendant 
agreed to repay in 12 monthly install- 
ments aggregating $384.96, and that the 
charges amounting to $60 in addition 
to the principal were based upon the 
risk of the principal sum and certain 
additional hazards set forth in the lien 
agreement. The defendant refused to 
make any payment because the plaintiff 
was not licensed under the Consumer 
Discount Act of 1937. The plaintiff con- 
tended that the act is unconstitutional 
because (1) it is local or special legis- 
lation in violation of Art. III, Sec. 7 
of the Pennsylvania Constitution, (2) 
it is an excessive exercise of the police 
power in conflict with Art. 1, Sec. 1 of 
the State Constitution and the 14th 
Amendment. to the United States.Con- 
stitution, and (3) it is void and inoper- 
ative due to indefiniteness and uncer- 
tainty.’ Held, that the Act is not un- 
constitutional, and that judgment must 
be entered for the plaintiff, limited, 
however, to the recovery of the princi- 
pal and interest at the rate of 6% per 
annum.—Equitable Credit & Discount 
Co. v. Geier, 49 Dauph. 80. 

If the Legislature determines that it 
desires to extend to certain corpora- 
tions the ie iebet of making loans at 
a rate greater than 6% per annum to 
meet a growing business and economic 
need, there is no inhibition, constitu- 
tional or otherwise, that prevents the 
State from limiting such privileges to 
its own corporations.—Equitable Credit 
& Discount Co. v. Geier, 49 Dauph. 80. 

§.C. The phrase ‘other lending 
agencies’, in statute authorizing banks, 
banking institutions, and other lending 
agencies doing business in state, to 
make charge of $1 on a loan in lieu of 
interest, will not be regarded as mere 
“surplusage”’ so as to limit statute to 
banks and banking institutions, but on 
the contrary, statute is broad enough 
to include persons, firms and corpora- 
tions engaged in business of ed 
money in state. Act May 10, 1935, 3 
St. at Large, p. 383.—Smith v, Bulman, 
Thy StH. 2d 6355.19. Coo biG. 

§ 44 

Conn. In action by finance company 
against makers of note, makers must 
affirmatively plead in their answer the 
facts claimed to establish illegality of 
recovery by company, where such ille- 
gality did not appear on the face of 
the complaint.—Personal Finance Co, 
of New York vy. Lyons, 21 A.2d 652, 
128 Conn, 254. 

In action by finance company against 
makers of note, makers had burden of 
proving their defense that note was 
void for failure of company to give 
makers a statement of amount and 
date of loan as required by New York 
Banking Law, and in absence of proof 
that such statement was not given, 
makers could not prevail on such de- 
fense. Banking Law N.Y. 340 et 
seq., and §§ 352, 353, 358.—Personal 
Finance Co. of New York vy. Lyons, 21 
A.2d 652, 128 Conn. 254. 

§ 53 

La.App. A presumption will not be 
indulged from fact that at a given 
date a lender held a license pursuant 
to Small Loan Act, but proof of renew- 
als must be made when right to en- 
force obligations contracted pursuant 
to act is judicially challenged. Act No. 
7 of 1928, Hx.Sess.—Fidelity Finance 
Co. v. Liles, 2 So.2d 717. 

Where lender under Small Loan Act 


| failed to alleg 
bearing 38% 


to declare a mistrial because state’s 


or prove in su 
per cent, 
month that, for years succe 
in which note was execute; 
suit was filed, lender held 
required by act, and it app 
payments made were sufficie 
tinguish note with interest a 
eight per cent. per annum, lende 
not recover on note notwithstand 
time loan was made lender he 
license. Act No. 7 of 1928, Ex.S 
1, 4.—Fidelity Finance Co, 
So.2d 717. 

A lender under Small Loan 
ing on note bearing 3% per ce 
est per month, which lender failed 
allege or prove that for years succe 
ing that in which note was exec 
lender held a license as requir 
act, could not claim that f 
showed that lender was license 
business at tim 


ee 


of three per cent. per month, 
had burden of establishing that a 
the loan contract was entered 
plaintiff was duly licensed unde 
small oan ak en.Code, § 63: 
seq.—Ohio Loan Co. y. Porych 
N,H.2d 1021. : ne 

S.C. In action to recover stati 
penalty for alleged collection of | 
interest, an 
fendant was auth 


should be for defend 

Act May 10, 1935 “Ss 
383.—Smith vy. Bul 
197 §.C,..357. 


, Was 
39 St. at L 
man, 15 S.B. 


: in the business o 
lending money at a rate of inter 
excess of eight per cent. per ann 
and for charging and receiving — 
than five per cent. interest per month 
specified small loans, on theory 
written “salary assignments”, ta 
from persons who received money f 
the accused were merely subterfug 
evade the usury laws. Code 1 
25-301, 25-9902, 57-117.—Knight 
State, 14 S.H.2d 225, 64 Ga.App. 6 
In prosecution of moneylender > 
license i 


om 


“to 


ness testified that after return of 
dictment witness had received from ac- 
cused a sum in settlement, where court. 
in overruling motion for mistrial in- 
structed jury that testimony in ques- 
tion should not be considered. Code 
1933, §§ 25-301, 25-9902, 57-117. 
Knight v. State, 14 $.H.2d 225, 64 Ga. 
App. 693. 

Pa.Com.Pl. Where a former small 
loans licensee, in entering judgment — 
upon a note and assessing damages, 
computed interest at 244 percent per 
month instead of 8% as provided for in 
the note, which was a proper rate at 
the time the note was given, the fact 
that he included an attorney’s fee of $10 
in the original assessment does not ren- 
der him guilty of a violation of the 
Small Loans Act, 7 P.S. § 751 et seq., 
especially where the charge was deleted 
promptly upon complaint.—Ukrainian 
Finance Corporation vy. Borachevsky, 39 
D,. & C, 104. 


tosh 


PAYMENT 


%,$ 


§1 . 

U.S.Idaho. It is the object of courts 
to prevent the payment of any debt 
oe a 


' 


wice over.—Huron Holding Corporation 
Lincoln Mine rd oto ee Co., 61 S.Ct. 
_ 618, reversing Lincoln Mine Operating 
Co. v. Huron Holding Corporation, 111 
‘F.2d 438, reversing 27 F.Supp. 720, cer- 
f rari granted Huron Holding Corpo- 
ration v. Lincoln Mine Operating Co., 
61 S.Ct. 28. 
a ‘Ala. “Payment” can only result 
om mutual assent manifested by each 
arty to the other, by overt acts with- 
secret intent.—Equitable Life 
A ssur. Soc. of U. S. v. Brandt, 198 So. 
595. 
The mutual intent that a transaction 
all constitute a payment may be im- 
lied from acts and omissions to act, 
hich, with words of the parties, are 
iven the meaning which a_ reason- 
e person would put upon them in 
w of the known circumstances.— 
quitable Life Assur. Soc. of U. 8 
andt, 198 So. oe 


under 


n turn paid the royalties to the lessors, 
hough oil company was allegedly not 
» agent of the lessees, since whether 
ompany in paying royalties acted 
lessees’ agent, servant, or trustee, 
vas immaterial.—Axis Petroleum Co. v. 
ylor, 108 P.2d 978. ; 
_N.Y.Sup. Where plaintiff sold his 
business in Austria some months prior 
enactment of a statute by German 
vernment for Austria which purport- 
d to appoint an administrator for 
laintiff’s business, but which on its 
ace -contemplated merely government 
pervision, appointment of the admin- 
k rator did not impair plaintifi’s right 
o compensation for the sale of his 
usiness, and the purchaser could ‘not 
ischarge his obligations therefor by 
ayment of the debt in whole or part 
0 the provisional administrator ap- 
ointed by the German Government 
‘ather than payment to plaintiff—CGross 
uv. Continental Caoutchouc-Export Ak- 
- tien-Geselischaft (Continental Rubber 
Export enon): 24 N.Y.S.2d 699, 
175 Misc. 496. 
- Wex.Civ.App. In suit for breach of 
deposit agreement, whereby defendant 
promised to allow $277 as a credit on 


f payment, 
nd jury found that defendant had not 
eredited amount of deposit agreement 
on a judgment which defendant held 
against third person, as contended by 
defendant, and that such judgment 
debtor of defendant was not the owner 
of the deposit agreement.—Williams v. 

Finley, 152 S.W.2d 468, error dis- 
missed. 


§ 16 
C.C.A.N.Y. The rule that where cur- 
rencies of two countries bear same 
name, but are of different values, it is 
presumed that payment of obligation is 
to be made in currency of country 
wherein it is payable, is merely one of 
presumption, to be applied when par- 
ties’ contract discloses no contrary in- 
tention, and place of performance will 
not govern applicable medium of ex- 
change when contract itself makes pro- 
a! vision for it.—Liebeskind v. Mexican 
> Light & Power Co., 116 F.2d 971. 


§ 26 
C.C.A.N.Y. Where contractual obli- 
gation is construed as providing for 
its discharge in foreign money, only 
equivalent thereof in currency of forum 
ean be collected.—Liebeskind v. Mexi- 
ean Light & Power Co., 116 F.2d 971. 
 ©.C.A.N.Y. Imperial roubles de- 
osited in Russian branch of New York 
Pink which was subsequently closed by 
Soviet government were worthless, and 
home office of New York bank could 
not be compelled to pay depositor’s as- 
signee in roubles issued by Soviet gov- 
y ernment, particularly where no demand 
for payment was made prior to closing 
and the obligations had been dis- 


x 


A 


charged by 
.. withstanding 


overnmental acts, 
here was no transfer of 
the accounts to the People’s Bank be- 
cause officials had been driven from 
Russia.—Tillman v. National City Bank 
of New York, 118 F.2d 631. 

N.Y.Sup. A plaintiff paying defend- 
ant in Germany a sum of money for 
passage to America and return in 
“blocked reichsmarks’”’, which were pre- 
scribed and restricted by law and were 
not free for general or external use, 
and obtaining in Holland a cancella- 
tion of the two-way passage and buy- 
ing a one-way, non-return passage, was 
entitled to refund of excess purchase 
price in the dollar equivalent of free 
reichsmarks.—Rosenblueth  v. Brno 
Nederlandsch Amerikaansche Stoom- 
vaart Maatschappij, 27 N.Y.S.2d 922. 


§ 40 

D.C.Md. The giving of a note does 
not ordinarily constitute ‘‘payment”’.— 
U. S., to Use of Noland Co., v. Mary- 
land Casualty Co., 38 F.Supp. 479. 

Where materialman, in accordance 
with custom to certify payment for ma- 
terials furnished to public works sub- 
contractor at end of each month, ex- 
ecuted certificate for certain month, al- 
though subcontractor had merely 
promised to give note for materials 
furnished, and contractor relied on cer- 
tificate in making payment to subcon- 
tractor, “payment” for such materials 
was made, as between materialman and 
contractor.—_U. S., to Use of Noland 
Co., v. Maryland Casualty Co., 38 F. 
Supp. 479. 

Conn. The receipt of a note by 
payee was not payment to payee of 
maker’s obligation, even to extent of 
amount of face of note.—Simons_v. 
Scirocco, 14 A.2d 749, 127 Conn, 144. 

Ky. Where consignment contract 
provided that notes or other paper 
should not constitute payment of any 
indebtedness unless signed by desig- 
nated officer of consignor, and partner- 
ship between consignees was terminat- 
ed as of January 26, 1935, fact that 
one consignee thereafter gave consignor 
a note for a sum which included 
amount of indebtedness at time of ter- 
mination of partnership between con- 
signees did not exonerate other con- 
signee for liability of partnership in- 
debtedness at time of termination.—U. 
S. Rubber Products v. Browne, 150 8. 
W.2d 661, 286 Ky. 147. 

N.J. Where a note is taken in pay- 
ment of an antecedent debt, the note 
merely extends the credit until the 
note matures.—Paul v. Columbian Nat. 
eee Ins. Co., 15 A.2d 636, 125 N.J.L. 

Wash. The giving of a note and 
mortgage by person interested in de- 
ceased landowner’s estate, who did not 
himself own an interest in the mort- 
gaged land, in satisfaction of obliga- 
tion to repay money paid for taxes on 
the land, did not discharge such ob- 
ligation in absence of specific agree- 
ment for such discharge.—Olson vy. 
Chapman, 104 P.2d 344. 


§ 44 

Ga. Under the Code, a promissory 
note taken in renewal of previous note 
or for balance on such note or on ac- 
count will not, until previous note is 
actually paid, operate as “payment”, 
or as “accord and_ satisfaction” or 
‘novation” extinguishing previous note 
or indebtedness, unless parties so 
agree. Code 19338, § 20-1004.—Black- 
shear Mfg. Co. v. Harrell, 12 S.H.2a 
328, 191 Ga. 4338. 

Where debtor delivered last note to 
ereditor, and creditor returned previous 
note to debtor with the mere state- 
ment “a new note having been given 
us, we are returning your old note”, 
and debtor attacked last note ag hay- 
ing been fraudulently obtained, that 
old note had been surrendered and was 
in hands of debtor would not prevent 
creditor from recovering on old note or 
indebtedness, unless new note or old 
note or indebtedness covered thereby 
had been actually paid. Code 19338, § 
20-1004.—Blackshear Mfg. Co. v. Har- 
rell, 12 S.H.2d 328, 191 Ga. 438. 

50 


§ 
D.C.Cal. A check is not “payment” 


not- of a 


gan, 4 .Supp. : 

Ga.App. If payment 
bad check, which is not. , 
creditor or creditors may treat check 
as a nullity and recover on original 
claim.—Oliver v. Hall County Memori- 
al Hospital, 15 S.H.2d 257. 

Ind. Ordinarily, the acceptance of a 
check and the appropriation of the 
funds represented by cashing the check 
or having it certified is “payment,” but 
the mere receipt of a check without an 
agreement that it shall be treated as 
payment when received does not con- 
stitute “payment.’—Karvalsky v. Beck- 
er, 29 N.H.2d 560. 

Mo. Ordinarily, mere delivery of 
bank check to payee does not consti- 
tute “payment” of debt to him, but 
payment is effected by his cashing such 
check or parties may expressly agree 
that delivery thereof shall constitute 
ee aT ae v. Geatley, 147 S.W. 


N.Y.Mun.Ct. In action against South 
American collecting agent to recover 
amount collected in excess of commis- 
sions and other charges, where docu- 
ments presented by plaintiff showed 
without contradiction that agent had 
made a check to order of principal but 
that check was never paid, affirmative 
defense alleging payment was without 
substance, since mere posting and de- 
livering of a check is not “payment’’.— 
Osborne v. Banco Aleman-Antioqueno, 
29 N.Y.S.2d 236, 176 Mise. 664. 

Ohio App. Though receipt of a 
check in payment of an account is 
ordinarily merely ‘conditional pay- 
ment”, a check may be received in 
“absolute payment’, where there is 
express agreement to that effect or cir- 
cumstances showing that such was the 
understanding of the parties when the 
check was taken.—Schafstall v. Hast- 
bourne Garage, 30 N.E.2d 571, 65 


Ohio App. 481. 
iving of check by a 


ig : : ; 
itself paid 


Ohio App. The 
debtor is not, in the absence of an ex- 
press or implied agreement, a ‘‘pay- 
ment” or discharge of the debt.—Hart- 
ford Accident & Indemnity Co. vy. Mor- 
gan, 32 N.H.2d 425. ( 

Pa. Without contrary agreement, 
check constitutes creditor’s acceptance 
of merely “conditional payment” de- 
pendent on check being honored.— 
Wendkos v. Scranton Life Ins. Co., 17 
A.2d 895, 340 Pa. 550. 

_Pa.Com.Pl. An indebtedness is not 
discharged by the debtor’s check unless 
the latter is paid in due course. It ean- 
not be said to have been paid in due 
course when the payee’s endorsement 
has been forged. Plaintiff had the op- 
tion of confirming the settlement and 
suing on the check, or of treating the 
failure of payment as voiding the set- 
tlement and bringing action on the 
original claim.—Zidek v. West Penn 
Power Co., 88 P.L.J. 515. 

§ 67 

Va. Payment by one who is primar- 
ily liable to one entitled to collect debt 
is an extinguishment of the debt and 
all liability thereunder, and debt is 
thereafter a mere nullity, however held 
or however transferred or assigned.— 
Bank of Russell County v. Griffith, 10 
S.H.2d 481. 


§ 69 

Fla. In suit against deceased broth- 
er’s wife individually and as executrix 
for an accounting for bonds delivered 
in trust to brother where _brother’s 
wife claimed that before husband’s 
death bonds were given to her, liabil- 
ity of the wife as an individual was 
established, but fact that executrix did 
not come into possession of bonds did 
not relieve estate of liability for broth- 
er’s wrongful conversion’ of bonds as 
result of which wife as an individual 
and executrix were severally liable to 
owner for value of bonds, and the pay- 
ment by one would discharge the oth. 
er.—Uhl y. Holy eey 200 So. 359. 


Ohio App. Checks endorsed b ayee 
but found in drawer’s safety Paepantt 
box after drawer’s death, and admitted- 
ly never presented for payment or paid, 
did not have the force of receipts nor 


ie ee 85 { mi 1 
Agreement providing for pur- 
chase of materials by contractor who 
had bridge construction contract, under 


which payments made by contractor 


were to be applied first toward pay- 
ment of materials which were not 
actually used as part of completed 
structure, any balance to be applied to 
any other accounts due the seller, was 
construable as requiring payment made 
to be applied to amount due for ma- 
terials purchased subsequent to the 
agreement that did not form a part of 
the completed structure, and therefore 
were not covered by contractor’s bond, 
and the balance to be imputed as the 
law directed and applied on payment of 
materials which did go into the com- 
pleted structure. Act No. 224 of 1918, 
as amended by Act No. 271 of 1926.— 
Louisiana Highway Commission y. Mc- 
Cain, 1 So.2d 545, 197 La: 359. 

N.Y.Sup. Where corporation’s bank- 
ruptcy. trustee released parties who 
settled trustee’s claims against them 
and reserved all rights against those 
who did not settle, and payments made 
in settlement were ‘voluntary pay- 
ments” at least in the sense of not be- 
ing pursuant to a judgment or other 
process of law, the parties had a right 
themselves to allocate sums received on 
the settlements as between the various 
items of damage which trustee claimed 
to be entitled to recover from parties 
who settled —Gerdes y. Reynolds, 28 N. 
Y.S.2d 622. . 

g' 


§ : 
Mich. A debtor, upon paying money 
to his creditor, has a right to say on 
which one of several demands payment 
shall be applied.—Leonard Refineries v. 
Gregory, 295 N.W. 215, 295 Mich. 432. 
Neb. Ordinarily, a creditor must 
comply with his debtor’s direction as 
to application of payments.—Ash Grove 
Lime & Portland Cement Co. v. Moran 
Const. Co., 296 N.W. 761. 


§ 90 

OkL Since rule permitting debtor to 
direct application of money paid to 
ereditor to one debt in preference to 
others is for benefit of debtor, debtor 
giving written directions for applica- 
tion of monthly payments to payment 
of secured debt can alter, modify or 
change such directions by subsequent 
oral directions.—Archer y. Osage Fed- 
eral Savings & Loan Ass’n of. Paw- 
huska, 112 P.2d 162. 

A debtor giving written directions 
for application of monthly payments to 
payment of secured debt, and _ there- 
after giving subsequent oral _ direc- 
tions for different application of pay- 
ments, could not complain when credi; 
tor applied payments in conformity 
with the subsequent oral directions.— 
Archer v. Osage Federal Savings & 
Loan Ass’n of Pawhuska, 112 P.2d 162. 

Written directions in note and mort- 
gage for application of monthly pay- 
ments could be modified or altered by 
subsequent oral agreement that was 
fully executed. 15 Okl.St.Ann. § 237.— 
Archer v. Osage Federal Savings & 
Loan Ass’n of Pawhuska, 112 P.2d 
162. 

Where husband and wife jointly 
executed note and mortgage on home- 
stead to secure note, and provided 
therein for certain monthly payments 
and directed application of monthly 
payments in a certain manner, the fact 
that husband thereafter made certain 
monthly payments from his own funds 
to creditor and directed application of 
such payments to another debt in- 
stead of the debt against the home- 
stead did not constitute an invasion of 
homestead rights of husband or wife.— 
Areher v. Osage Federal Savings & 
Loan Ass’n of Pawhuska, 112 P.2d 162. 


: § 94 
Mich. In absence of designation 
from debtor as to manner of applying 
payments, creditor has right to apply 
payments made as it sees fit.—Crowley 
y. Atkinson’s Hstate, 296 N.W. 864. 
Neb. Where no specific direction is 


to the application 
e credit may be applied | 
r on any indebtedness — 
debtor to the creditor.— 


e credit 
owing by the 
Fox v. an 343. 


ei , 
Ohio App. A money lender licensed 
under Small Loan Act had option of 
crediting payments made to him on 
note upon the interest or the principal. 
Gen.Code, § 6346-1 et seq.—Kramer v. 
Wolfe, 35 N.H.2d 750. 


§ 104 

Wash. If debtor makes no_ specific 
application at time of payment, credi- 
tor may apply payment at any time 
-before account is settled or before ac- 
tion is brought.—Whiting y. Rubin- 
stein, 116 P.2d 305. 

§ 105 

La, Where agreement for purchase 
of material by contractor which had 
bridge construction contract provided 
that payments made by contractor were 
to be applied first in payment for ma- 
terials which were not actually used 
as part of completed structure, any 
balance to be applied to any other ac- 
counts due the seller, and statements of 
accounts received by contractor did 
not show how imputation of payment 
of the balance was made, contractor 
could not be considered to have ac- 
quiesced in imputation of payment to 
amount owed by contractor before exe- 
cution of the agreement for materials 
which did not go into the completed 
structure, and therefore were not coy- 
ered by contractor’s bond. Act No. 
224 of 1918, as amended by Act No. 
271 of 4926.—Louisiana Highway Com- 
giesicn v. McCain, 1 So.2d 545, 197 La. 


§ 106 
Ky. The chancellor has power to 
apply payments, when the parties have 
-not directed their application, in such 
a manner as to further the ends of 
justice.—Will B. Miller Co. v. Peerless 
a ae Co., 143 S.W.2d 735, 284 Ky. 


Ga. Where insurance company 
bought in mortgaged property at sale 
under power in insurance company’s 
first security deed, and conveyed prop- 
erty to owner who had also executed a 
second security deed, and third per- 
sons furnishing purchase money for in- 
surance company’s conveyance to own- 
er took still other security deeds for 
such purchase money and certain non- 
purchase moneys advanced, and third 
persons’ security deeds were superior 
to bank’s second security deed as to 
purchase money, and were inferior to 
bank’s second security deed as to non- 
purchase moneys advanced, and owner 
made payments to third persons with- 
out directing that payments be applied 
to purchase-money indebtedness or 
nonpurchase-money indebtedness, pay- 
ments should not be applied entirely 
to mnonpurchase-money indebtedness, 
but should be prorated in proportion 
to the respective amounts of purchase- 
money indebtedness and nonpurchase- 
money indebtedness. Code, § 20-1006. 
—Iederal Land Bank of Columbia v. 
Bank of Lenox. 16 S.H.2d 9. 


§ 110 

Ala. Maker’s partial payments on 
note were applied by operation of law 
to first maturing installments, in ab- 
sence of directions—Maynor y. Dillin, 
2 So.2d 440. 

Tex.Civ.App. Where more than val- 
ue of merchandise first sold by _ for- 
eign corporation to dealer in Texas 
was paid on account by such dealer 
and no application of payment was 
made or requested, law applies it to 
extinguishment of first due indebted- 
ness, so that such sale did not make 
corporation’s suit against dealer for 
purchase price of all merchandise sold 
to him by plaintiff a suit on demand 
arising trom intrastate transaction 
even in part, and it was immaterial 
whether plaintiff was transacting busi- 
ness in state without permit, Rev.St. 
1925, arts. 1529-1536.—Harcrow v. W. 
T. Rawleigh Co., 145 S.W.2d 925. 

Wash. If neither debtor nor creditor 
applies the payment specially, the pay- 


‘ly execute note and mortgage 


Mil? ST aos (Oar ane 
_ Pa.Com.Pl. Where oral contrac 
made by first party in his lifeti 
devise real estate or give mo 
second party in consideration of 
ices until death of first party, it is i 
material whether such contract w 
made before or while services were t 
ing performed, and there was no 
sumption of periodic payment.—Sz 
v. Krawiec, 34 Du Eee a 61. 

19 a 


§ 

Tex.Civ.App. Payments on j 
were properly applied first to 
interest rather than to principal, 
plaintiff’s statement on this basis 
affidavit for writ of garnishment — 
to the exact amount due on the jud 
ment was correct.—First Nat. Bank 
George West v. Frost Nat. ok 
San Antonio, 142 8.W.2d 555, erro: 
missed, judgment correct, es 

Tex.Civ.App. Partial payments — 
note must first be applied to discha 
of accumulated interest in absence 
intention to the contrary.—Reid 
Ramsey, 143 SN as ht 


§ 1 i 
Okl. Where husband and wif 


paid in a manner specified 
neither spouse can interfere 
right of the other to apply money t. 
after paid by either to an unsecur 
debt, unless complaining spouse is abl 
to show a resulting prejudice as co 
templated by law.—Archer v. 
Federal Savings & Loan Ass’n of © 
huska, 112 P.2d 162. oe 
Okl. Where husband and wife 
ly execute note and mortgage 
paid in a manner specified th 
neither spouse can interfere wit L 
right of the other to apply money 
thereafter paid by either to an © ; 
cured debt, unless complaining pe) 
is able to show a resulting prejudice a 
contemplated by law.—Archer v. Osa 
Federal Savings & Loan Ass’n of 
huska, 112 P.2d 162. eas 
Where husband and wife jointly 
cuted note and mortgage on hom l 
to secure note, and provided therein for 
certain monthly payments aod 
rected application of monthly payments 
in a certain manner, the fact that hus- 
band thereafter made certain monthl; 
payments from his own funds to cre 
tor and directed application of su 
payments to another debt instead 
the debt against. the homestead, 
not constitute an invasion of ho: 
stead rights of husband or wife 
Archer y. Osage Federal Savings 
Loan Ass’n of Pave 112 P.2di1 
29 et 
Ohio App. In action to recover bal. } 
ance due from one who accepted bequest 
which was subject to payment of speci 
fied sum to son of testatrix within ten 


165, 66 Ohio App. 315. 
§ 132 : 
Til. In action to recover tax due un- 
der Retailers’ Occupation Tax Act, de- — 
nial of allegation in complaint of pay-— 
ment by taxpayer of a portion of tax — 
could only go to the amount of the 
credit, and if taxpayer meant by such ~ 
denial to claim that less than the — 
amount stated in the complaint was 
paid, taxpayer was not injured, and 
if it intended to claim that a greater 
sum or all of the tax had been paid, 
it should have pleaded such fact, since 
payment is an affirmative defense. 
Smith-Hurd Stats. c. 110, § 167(4); 
e. 120, § 451.—Department of Finance 
vy. Schmidt, 29 N.H.2d 530, 374 Ill. 361. 
Ohio App. In action to recover in in- 
debtedness, payment is an aflirmative 
defense.—Hartford Accident & Indemni- 
ty Co. v. aan a2 Ne ad 425, 


App.D.c. In action for money had 
aia paccived, where declaration alleged of 
that defendants had _ collected for 


goriated for plaintiff, but had refused 


ff, a plea alleging that payment was 
de by check to another at plaintiff's 
irection, and that check actually was 
pplied in payment of a debt owing by 
laintiff, stated a valid defense, and 
issues raised thereby were properly 
submitted to jury.—Weiss v. District 
Shite Ins. Co,,,,l21 H.20..900. 
LaApp. In action by contractor 
gainst building owner to recover bal- 
ce allegedly due under agreements for 
trical, plumbing, and _ carpenter 
answer averring that the agree- 
were for work performed under 
al written contract and for added 
k, but denying that owner was in- 
ed to contractor in any sum ex- 
a specified amount, did not con- 
te a “plea of payment’ admitting 
debt and casting on owner burden 
of proving its discharge.—Giardina v. 


f 
} from the lease of personalty, 
permission of plaintiff and his 
edecessors, of concealment that cer- 
mn pipes had been removed from 
_ wells, and allegations of value of 
erty and pipes taken from the 
and that value of such property 
ufficient to satisfy defendant’s 
ct obligation, if defendant was 
nsated therefor, constituted good 
of fraud, failure of consideration, 
( Beer ainas vy. Biggs, 142 S. 
2d 902. 


MF § 161 
‘k. Where there is no plea of pay- 

- proof thereof is inadmissible. 
e’s Dig. 1416.—Arkansas Power 
ght Co. v. Liebe, 144 S.W.2d 29. 
hio App. If nonpayment is such an 
ral part of cause, of action that 
aintiff must affirmatively allege pay- 
s that have been made, plaintiff has 
en of proving payments in order 
‘show cause of action for unpaid 
ount, but where obligation exists in- 

lependently of payments, and allegation 
‘ egal conclusion that certain amount 
due will state a cause of action, pay- 

is an affirmative defense of con- 
sion and avoidance, which defendant 
I plead and prove.—Sullivan y. Sul- 

va , 31 N.H.2d 165, 66 Ohio App. 315. 
meet § 176 
La.App. A plea of payment is one 
he nature of a “confession and 
idance”’, and defendant under such 
plea assumes burden of proving that 
oe ire obligation has been extinguish- 

d.—Oak Appliance Co. v. Clayton, 1 
0.2d 157 
La by contractor 
against building owner to recover bal- 
ance allegedly due under agreements for 
electrical, plumbing, and carpenter 
work, answer averring that the agree- 
ments were for work performed under 
original written contract and for added 
work, but denying that owner was in- 
debted to contractor in any sum ex- 
cept a specified amount, did not con- 
stitute a “plea of payment” admitting 
the debt and casting on owner burden 
of proving its discharge.—Giardina y. 
~D’Antoni, 1 So.2d 706. 

Mo.App. The general rule is that the 
burden of proof is on defendant to 
show payment where payment is an is- 

ee ee v. Mozingo, 149 S.W.2d 


It is only necessary for plaintiff to 
Ahab nonpayment where he sues for 
breach of contract and the breach con- 
sists of nonpayment.—Mozingo vy. Mo- 
zingo, 149 S.W.2d 897. 
N.Y.Sup. An instrument obligating 
bor certain individuals to pay $2,000 to des- 
ignated donees or the survivor of them 
if real property should be sold, or ob- 
' i iad either of obligors upon death 

of other to devise the property by will 
to the donees or the survivor of them, 
furnished no basis for recovery of 
money judgment on counterclaim, after 
donees predeceased obligors, even if 


© pay over a portion thereof to plain- 


im Ww 


loaned and cont was regarded si 


ply as evidence of a loan, in absence 


of proof that loan had not been paid.— 


Bassett y. Salter, 25 N.Y.S.2d 176. 

N.Y.Sup. The burden of proving 
payment of claim sued on is usually 
but not always on defendant.—Impal- 
laria v. Greco, 27 N.Y.S.2d 542. 

In action for services rendered, 
wherein defendant pleaded defense of 
partial payment, plaintiff was not re- 
quired to establish nonpayment, but 
defendant must prove payment.—Im- 
pallaria v. Greeo, 27 N.Y.S.2d 542. 

In action on account stated, where- 


in plaintiff alleged that he rendered _ 


statement of account to defendant, and 
that defendant retained statement 
without objection and assumed and 
agreed to pay the amounts due, and 
that thereafter defendant made pay- 
ments to plaintiff, leaving balance in 
named .amount due, burden was on 
plaintiff to prove nonpayment.—Impal- 
laria v. Greco, 27 N.Y.S.2d 542. 

Ohio App. If nonpayment is such an 
integral part, of cause of action that 
plaintiff must affirmatively allege pay- 
ments that have been made, plaintiff 
has burden of proving payments in or- 
der to show cause of action for unpaid 
amount, but where obligation exists 
independently of payments, and allega- 
tion of legal conclusion that certain 
amount is due will state a cause of ac- 
tion, payment is an aflirmative defense 
of confession and avoidance, which de- 
fendant must plead and prove.—Sullivan 
vy. Sullivan, 31 N.H.2d 165, 66 Ohio 
App. 315. 

In action to recover balance due from 
one who accepted bequest which was 
subject to payment of specified sum to 
son of testatrix within ten years, 
plaintiff was not required to mention 
payments during the ten-year period in 
order to state a cause of action, and 
fact that plaintiff did admit some pay- 
ments did not render petition insuffi- 
cient nor change the burden of proof. 
—Sullivan vy. Sullivan, 31 N.H.2d 165, 
66 Ohio App. 315. 

S.C. Plea of payment is an “affirma- 
tive defense” and the burden of prov- 
ing it is on him who pleads it.—Neal vy. 
Clark, 12 S.E.2d 921, 196 S.c. 139. 

Utah. Payment is an “affirmative 
defense” and he who alleges such de- 
fense has the burden of proving it.— 
Bell v. Jones, 110 P.2d 327. 


§ 186 

Pa. A payment by check gives rise 
to a presumption that it was given for 
cash or for a past indebtedness, but 
the presumption together with evidence 
that deceased admitted that he owed 
plaintiff some money did not constitute 
the type of proof required to remove 
bar of statute of limitations. 12 P.S. § 
31.—McPhilomy v. Lister, 19 A.2d 143. 

§ 1838 . 

Pa.Super. Where one not related to 
decedent claimed for services rendered 
to decedent under alleged agreement 
that they be paid for at his death there 
was no legal implication that such 
services were periodically paid for or 
were voluntarily performed.—In re 
Leppold’s Hstate, 20 A.2d 827, 145 Pa. 
Super. 60. 


§ 198 

Ark. A purchaser of land with actu- 
al notice of mortgage thereon or con- 
structive notice thereof by means of 
registration can avail himself of pre- 
sumption of payment of note seeured 
thereby from lapse of time only if 
mortgagor could avail himself thereof 
under same _ circumstances.—Jimerson 
v. Reed, 150 S.W.2d 747. 

Ga. Great delay in asserting a claim 
may be considered by the jury in sup- 
port of a defense that the claim has 
been discharged although the claim may 
be asserted within the period of the 
statute of limitations.—Trustees of 
Jesse Parker Williams Hospital vy. 
Nisbet, 14 S.W.2d 64, 191 Ga. 821. 

Pa. The presumption of payment of 
debts arising from the lapse of time is 
applicable to the Commonwealth as a 
litigant, since such presumption unlike 
a “statute of limitation’, which is a 
legislative bar to right of action, is 


Pa. The evidence necessary to rebut — 
the presumption of payment of debts 
unclaimed and unrecognized for 20 | 
years must be satisfactory and convinc- 
ing, particularly where suit is _ not 
brought until after death of the debtor. 
—In re Frey’s Estate, 21 A.2d 238, 342 
Pa. 351. ; 

No lapse of time, however great, will 
render a presumption of payment of 
debts so conclusive that it cannot be re- 
butted, but where there had been a 
lapse of more than 30 years, the pre- 
sumption was so wellnigh conclusive as 
to- require the very clearest and most 
explicit kind of proof to overcome it.— 
In re Frey’s Estate, 21 A.2d 23, 342 
Pa. 351. 

Where Commonwealth’s claim for 
maintenance of decedent in state hos- 
pital for insane was noti filed for more 
than 32 years after decedent’s death, 
accounts filed by the decedent’s com- 
mittee approximately 48 and 39 years 
prior to filing of claim, and which 
showed no payment on account of such 
claim, were of no aid in overcoming 
presumption of payment arising from 
lapse of time, since circumstances re- 
lied on to rebut such. presumption 
must necessary be within 20 years 
before suit is brought.——In re Frey’s 
Hstate, 21 A.2d 23, 342 Pa. 351. 

The account filed by decedent’s com- 
mittee shortly before the Common- 
wealth filed its claim against decedent’s 
estate for maintenance of decedent in 
state hospital for insane, which account 
showed no payment on account of such 
claim, was insufficient to overcome pre- 
sumption of payment arising from fact 
that claim was not filed for more than 
32 years after decedent’s death, since 
it is a well known fact that such 
claims may be, and frequently are, paid 
otherwise than out of the patient’s in- 
dividual estate.—In re Frey’s Estate, 21 
A.2d 23, 342 Pa. 351. 

In proceeding for allowance of Com- 
monwealth’s claim for maintenance of 
decedent in state hospital for insane, 
evidence was insufficient to overcome 
presumption of payment arising from 
fact that claim was not filed until 
more than 32 years after decedent’s 
death.—In re Frey’s Estate, 21 A.2d 
23, 342 Pa. 351. 

§ 204 . 

Pa.Super. A presumption of pay- 
ment arising from lapse of time never 
arises until 20 years have elapsed.— 
Brady v. Tarr, 21 A.2d 131, 145 Pa. 
Super. 316. 

A presumption of payment from 
lapse of time does not arise when there 
is evidence that the debt was owing 
within 20 years of date of suit.—Brady 
v. Tarr, 21 A.2d 131, 145 Pa.Super. 316. 


§ 205 
Ga, At common law, debt was prima 
facie presumed to be paid after lapse 
of 20 years, and no shorter period ’ 
could be considered for such purpose, 
unless there were other circumstances 
indicating payment, when and in such 
event a lesser period might be con- 
sidered in connection with such other 
facts.—Collier v. Bank of Tupelo, 10 S. “ 
H.2d 62, 190 Ga. 598. 


§ 225 
C.C.A.N.Y. The rule that where cur- 
rencies of two countries bear same 
name, but are of different values, it is 
presumed that payment of obligation 
is to be made in currency of country 
wherein it is payable, is merely one of 
presumption, to be applied when par- 
ties’ contract discloses no contrary in- 
tention, and place of performance will 
not govern applicable medium of ex- 
change when contract itself makes pro- 
vision for it.—Liebeskind v. Mexican 

Light & Power Wout ls F.2d 971. 
5 


N.Y.App.Div. Alimony accruing pri- 
or to 20 years before wife obtained 
order of sequestration against husband 
because of his failure to pay alimony 
provided in divorce judgment for sup- 
port of wife and child was conclusive- 
ly presumed to be paid. Civil Practice 


4521 


Act, § 44.—Probst v. Probst, 21 N.Y.S. 
2d 294, 259 App.Div. 1090. 

Wash. The conduct of persons in- 
terested in deceased landowner’s estate, 
in giving note and mortgage for 
amount of taxes paid by persons hay- 
ing interest in the land, and in paying 
interest on such note and mortgage, 
directly rebutted the effect of the pre- 
sumption of payment arising from 
lapse of time.—Olson v. Chapman, 104 
P.2d 344, 

260 


§ 

Utah. Where chief issue in corpora- 
tion’s action to recover balance due on 
decedent’s account was whether a check 
received by corporation should have 
been credited on decedent’s account in- 
stead of on account of the estates of 
decedent’s parents, which were man- 
aged by decedent, and there was evi- 
dence that decedent received check in 
payment for sheep owned by decedent, 
testimony by deputy county treasurer 
that no sheep were assessed against 
decedent for the year in which check 
was given or for preceding year Was 
admissible.—G. S. Wood Mercantile Co. 
v. Dougall, 114 P.2d 202. 


§ 261 

C.C.A.N.J. Under New Jersey law, a 
receipt does not preclude the party 
whose signature appears thereon from 
explaining the facts and circumstances 
surrounding its issuance.——Anzano VY. 
Metropolitan Life Ins. Co. of New York, 
118 F.2d 430, affirming 32 F.Supp. 417. 

D.C.Md. In action under the Miller 
Act on payment bond of public works 
contractor, brought by corporation 
which furnished materials to subcon- 
tractor, evidence did not establish gen- 
eral course of unfair dealing between 
plaintiff and contractor or misapplica- 
tion by plaintiff of payments by sub- 
contractor from moneys received from 
contractor. Miller Act § 1 et seq., 40 
U.S.C.A. § 270a et seq.—U. S., to Use 
of Noland Co., v. Maryland Casualty 
Co., 38 F.Supp. 479. 

Ga. A defense of payment, discharge, 
and satisfaction may be sustained by 
proof of circumstances, provided they 
are of such a nature that they justify 
the inference sought to be drawn there- 
from.—Trustees of Jesse Parker Wil- 
liams Hospital v. Nisbet, 14 S.H.2d 64. 
191 Ga. 821. 

Ky. Evidence established that insol- 
vent mining company gave cashier’s 
check to creditor as return of $1,400 
advanced to meet payroll, upon creditor 
subsequently honoring a draft which 
company drew for its payroll, and was 
not intended to apply on account owed 
creditor, which was secured by a mort- 
gage.—Southern Coal Co. v. Martin’s 


Fork Coal Co., 151 S.W.2d 394, 286 
Ky. 679. 
N.J. In action against executor for 


breach of written agreements by tes- 
tator to purchase realty for plaintiffs 
in consideration of care and kindness 
and further support and care, proofs 
held not to support defenses of pay- 
ment, lack of consideration and duress. 
—Smith v. White, 16 A.2d 628, 125 N. 
J.L. 498. ‘ 

N.Y.Ct.cCl. A contractor’s signing re- 
ceipt without reservation in accepting 
final payment did not bar contractor’s 
recovery for certain items, where ‘there 
was not an accord and satisfaction.— 
Seglin, Const. Co. v. State, 22 N.Y.S.2d 
94. 


Pa. Where Commonwealth’s claim 
against decedent's estate for mainte- 
nance of decedent in state hospital for 
insane was not filed until more than 32 
years after decedent’s death, the bur- 
den was upon the Commonwealth to 
prove the nonpayment of such claim 
by evidence of such quantity and qual- 
ity as to leave no room for reasonable 
doubt as to that fact.—In re Frey’s Es- 
tate, 21 A.2d 23, 342 Pa. 351. 

Pa. Where Commonwealth’s claim 
against decedent’s estate for mainte- 
nance of decedent in state hospital 
for insane was not filed until more 
than 32 years after decedent’s death, 
lack of evidence of any demand ever 
having been made upon _ decedent’s 
committee, or upon any person legally 
chargeable with cost of her mainte- 


PAYMENT 

nance and the lack of any evidence 
tending to show that such demand 
would have been futile or otherwise 
satisfactorily accounting for Common- 
wealth’s not attempting to enforce 
claim, was significant in connection 
with presumption of payment arising 
from lapse of time.—In re Frey’s Hs- 
tate, 21 A.2d 28, 342 Pa. 351. 

Utah. In corporation’s action to re- 
cover balance due on decedent’s ac- 
count, substantial evidence supported 
court’s finding that check received by 
corporation some 25 years prior to ac- 
tion was properly applied on account 
of the estates of decedent’s parents, 
which were managed by decedent, rath- 
er than on decedent’s personal account. 
—G. S. Wood Mercantile Co. vy. Dougall, 
114 P.2d 202. 

§ 265 


Ill.App. In action on contract of 
settlement of claim on policy coverin 
damage to tractor, defended on groun 
of payment, evidence held to warrant 
refusal to direct verdict for insurer, 
and to warrant directed verdict for in- 
sured.—Wilson v. Glens Falls Ins. Co., 
32 N.E.2d 961, oF Uueee: 286. 


66 
Ohio App. Checks endorsed by payee 
but found in drawer’s safety deposit 
box after drawer’s death, and admit- 
tedly never presented for payment or 
paid, did not have the force of receipts 
nor tend to prove payment upon draw- 
er’s obligation to payee. .Gen.Code, §§ 
8121, 8224.—Sullivan v. Sullivan, 31 N. 
H.2d 165, 66 ee alto 
4 


Tex.Com.App. In action by insur- 
ance agency to recover insurance pre- 
miums, whether checks given to agency 
by defendant were to be applied in 

ayment of premiums sued for was for 

ury.—J. HB. Earnest & Co. v. Word, 152 
S.W.2d 325, reversing Word y. J. BH. 
Earnest & Co., 129 S.W.2d 833. 

§ 276 

Ga. A charge that, before written in- 
strument involved in suit could be sat- 
isfied, it must be paid or it.must be 
shown that there was a meeting of the 
minds or an understanding between the 
parties that some payment or some 
act of the parties constituted a satis- 
faction, could not have misled the jury 
into believing that the parties to the 
suit were meant rather than the parties 
to the instrument.—Trustees of Jesse 
Parker Williams Hospital v. Nisbet, 14 
S.E.2d 64, 191 Ga. 821. 


§ 280 

D.C.N.C. Where a party voluntarily 
makes payment with knowledge of the 
facts or where the means of knowledge 
or information is in the reach of the 
party paying, the party cannot recover 
any part of the payment.—City of High 
Fane v. Duke Power Co., 34 F.Supp. 

Cal. Where by reason of the pecul- 
iar facts, a reasonably prudent man 
finds that in order to preserve his 
property or protect his business inter- 
ests, it is necessary to make a pay- 
ment of money which he does not owe 
and which in equity and good con- 
science the receiver should not retain, 
the payment may be recovered.—Flynn 
v, City and County of San Francisco, 
115 P.2d 3. 

Idaho. Generally, except where oth- 
erwise provided by statute, one can- 
not, either by setoff or counterclaim, 
or by direct action, recover back money 
which he has voluntarily paid with 
full knowledge of all the facts, and 
without any fraud, duress or extortion, 
although no obligation to make such 
payment existed. Breckenridge Vv. 
Johnston, 108 P.2d 833. 

Il. App. Where counter-claimant in 
suit to foreclose trust deed after his 
sons and son-in-law entered into con- 
tract for purchase of realty subject to 
lien of trust deed voluntarily made 
payments to the mortgagee in amount 
considerably less than interest and tax- 
es, counter-claimant could not in equity 
and good Conscience recover the money 
so paid.—Chicago Title & Trust Co. v. 
Phe 82 N.H.2d 682, 309 Ill.App. 

Neb. Where has 


one voluntarily 


§ 294 


with full knowledge of the facts paid 
a disputed demand which he claimed 
he did not owe, he cannot ordinarily 
recover it back on the ground of its 
invalidity—Kunkel Auto Supply Co. v. 
Leech, 298 N.W. 150. 

N.Y.Sup. One who pays an unwar- 
ranted claim is deemed to have ‘‘waiy- 
ed” his rights in the matter for reasons 
satisfactory to himself.—County Securi- 
ties v. Warwick Properties, 24 N,¥.S. 
2a 971. 

Pa. A prerequisite for recovery of a 
payment on the ground of unjust en- 
richment is that the person sued must 
actually be unjustly enriched.—Gilbert- 
on Fuels vy. Philadelphia & Reading 
oe & Iron Co., 20 A.2d 217, 342 Pa. 

Where lessee, pursuant to terms of 
coal mining lease, paid taxes for three 
years on an excessive basis to lessor’s 
agents for transmission to municipal- 
ity, and though lessor had procured 
a judgment reducing valuation of prop- 
erty, agents immediately paid taxes-to 
municipality because lessor’s appeal 
did not amount to a supersedeas, and 
lessor was willing to assign judgment 
to lessee, lessee was not entitled to 
recover from lessor on theory of quasi 
contract amount of overpayment, as 


having been paid in mistake resulting 


in lessor’s ‘unjust enrichment’”’.—Gil- 
berton Fuels v. Philadelphia & Reading 
Coal & Iron Co., 20 A.2d 217, 342 Pa. 


192. 
§ 281 

Cal.App. Where levy and sale of 
realty was made under an execution is- 
sued in an action to which plaintiff 
was not a party, it failed to cast a 
cloud on plaintiff’s title to the realty, 
and hence payment by plaintiff to de- 
fendant of money to redeem the realty 
was a “voluntary payment’, and could 
not subsequently be recovered in an ac- 
tion therefor.—Birch Ranch & Oil Co. 
v. Campbell, 111 P.2d 445. 

N.J.Ch. Where a person without mis- 
take of fact, and without fraud or co- 
ercion pays a demand which is not 
enforceable against him, the payment 
is a “voluntary payment” and cannot 
be recevered back.—Magna Mfg. Co. v. 
tna Casualty & Surety Co., 18 A.2d 
665, 129 N.J.Hq. 142. 

Wash. Money yoluntarily paid under 
claim of right to payment, with knowl- 
edge of facts by person making pay- 
ment, cannot be recovered back on 
ground that such claim was illegal or 
that there was no liability to pay in 
first instance.—Speckert v. Bunker Hill 
Arizona Mining Co., 106 P.2d 602. 

See Bourkes Syndicate y. Olson & 
Knutson [1940] 4 aes 641, 


§ 2 

Cal.App. Where check indorsed by 
payee’s agent was cashed by subse- 
quent indorser and deposited to its 
account and payee filed affidavit of 
forged indorsement and drawee bank 
compelled subsequent indorser’s bank 
to reimburse it, and thereafter subse- 
quent indorser’s bank deducted the 
amount of check from indorser’s ac- 
count, subsequent indorser’s payment 
to bank which reimbursed drawee bank 
was “involuntary”, since it was made 
because of bank’s exercise of banker’s 
lien upon indorser’s account. Ciy.Code, 
§ 3054.—Safeway Stores vy. King Lum- 
ber Co., 113 P.2d 488. 

§ 288 

Idaho. One who voluntarily and 
without mistake of fact pays interest 
in excess of that which is legally due, 
cannot recover back the excess pay- 
ment or have the excess applied on 
principal, except where otherwise pro- 


vided by statute.—Breckenridge  v. 
Johnston, 108 P.2d 833. 
§ 294 
Ark. Where holder of corporation's 
bonds agreed to accept face value of 


bonds in full payment of debt, and be- 
fore consummation of agreement, and 
while corporation was negotiating sale 
of its property, holder informed corpo- 
rate officers and _ stockholders that 
agreement could not be carried out be- 
cause made under a mistake of fact 
as to amount of delinquent interest, 
but expressed willingness to stand loss 


rie 4 


1,000 on interest which was assent- 
0, and new agreement was reaffirm- 
and carried out by payment of 
bonds, and there was no fraudulent 
concealment, corporation could not re- 
cover sum in excess of amount original- 
agreed upon, on ground that it was 
a y “duress” and “coercion”, 


orate property to purchasers.—Silo- 
A hid Springs Ice Co. v. McCulloch, 148 
‘App. Where one is compelled to 
y money to another, who has no legal 
ht to demand it, in order to prevent 
njury to his person, business, or prop- 
rty, such payment is, in law, made 
der ‘duress’, and may be recovered 
pack from the party receiving it, and it 
makes no difference that payment was 
» with full knowledge.—Slade_v. 
de, 33 N.H.2d 951, 310 Ill.App. 77. 
: “duress” meant 
duress only of person, and nothing 
short of reasonable apprehension of im- 


ot defend on the ground of “du- 
Mees: ’ in such payment, but where the 
ayee has the power to enforce pay- 
‘ment or, on failure to pay to work 
eat financial loss, business disadvan- 
e, or irreparable injury to the payor, 
luress” occurs even though it is not 
‘tually intended to be exercised.—Tex- 
Power & Light Co. v. Doering Hotel 
, 147 S.W.2d 897. 
e § 295 4 
—‘YApp. Under common law, “duress” 
nt duress only of person, and 
othing short of reasonable apprehen- 
‘ n of imminent danger to life, limb, 
or liberty sufficed as basis for action 
_ to recover money paid, but doctrine of 
uress is now extended to admit com- 
ulsion of business and circumstances. 
—Slade v. Slade, 33 N.H.2d 951, 310 
~TILApp. 77. ® 
- Wash. Illegal payments, coerced un- 
der duress or compulsion, may be re- 
ered, if such compulsion supplied 
motive for payment and proceeded 
from person against whom action for 
recovery of payment is brought.— 
Speckert y. Bunker Hill Arizona Min- 
ing Co., 106 P.2d 602. 
_ ™o recover back amount of payment 
on ground of duress, duress must have 
existed at time of payment, and prior 
compulsion does not render payment 
compulsory, unless its influence con- 
_ tinued up to time of payment.—Speck- 
ert y. Bunker Hill Arizona Mining Co., 
106 P.2d 602. 


§ 299 
Neb. Where parties are on terms of 
equality towards each other, one 
threatened with civil process must 
make his defense in the first instance 
to merits of the claim and cannot post- 
pone litigation by paying the demand 
and afterwards maintaining an action 
therefor.—Kunkel Auto Supply Co. v. 
Leech, 298 N.W. 150. i 
Tex.Civ.App. Generally one paying 
money to a payee who would be com- 
pelled to resort to the courts to col- 
Jeet cannot defend on the ground of 
“ “duress” in such payment, but where 
the payee has the power to enforce 
- payment or, on failure to pay, to work 
great financial loss, business disad- 
vantage, or irreparable injury to the 
y ayor, “duress” occurs even though it 
- js not actually intended to be _exer- 
cised.—Texas Power & Light Co. v. 
‘Doering Hotel Co., 147 S.W.2d 897. 
ny} § 305 
, Wash, A payment of illegal demand, 
with full knowledge of all facts render- 
ing demand illegal and without imme- 
diate and urgent necessity therefor, or 
unless to release person or property of 


a one making payment from detention 
vt or prevent immediate seizure thereof, 
in is ‘voluntary payment’, though he 


. files written protest at time thereof.— 


i 


; ae 
Speckert v. B 
ing Co., 106 P.2d gue 

Wash. Generally, voluntary payment 
cannot be recovered back, but such 
rule is inapplicable where payment was 
induced, by fraud of payee.—S eckert 
vy. Bunker Hill Arizona Mining Co., 106 
P.2d 602. 

A payment induced by fraud and de- 
ceit may be recovered back, though 
fraud was not sole producing cause of 
payment.—Speckert v. Bunker Hill 
Arizona Mining “ 106 P.2d 602. 

i 312 
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Ga.App. If voluntary payment of 
money was made in ignorance of law, 
recovery was barred, but if made in 
mistake of law, recovery was permitted, 
since ‘‘ignorance’’ implies passiveness, 
“mistake” implies action; ignorance 
does not pretend to knowledge, but 
mistake assumes to know; ignorance 
may be the result of laches, which is 
eriminal; mistake argues diligence 
which is commendable; mere ignorance 
is no mistake, but a mistake always 
involves ignorance but not that alone. 
—American Surety Co. of New York v. 
Groover, 14 §.H.2d 149, 64 Ga.App. 865. 

Tex.Civ.App. Where money is paid 
under mutual “mistake of law,” the 
mistake in and of itself is no ground 
for recovering the money, since all per- 
sons are equally presumed to know 
the law, and in such case both parties 
are equally at fault and equally inno- 
cent of wrong done.—Stegall v. McLen- 
nan County, 144 §.W.2d 1111, error 
dismissed, Judgment correct, 

Rule that where money is paid un- 
der mutual mistake of law, the mistake 
in and of itself is no ground for re- 
covering the money back, is founded 
upon “public policy” and political ne- 
cessity resulting from fact that to ad- 
mit ignorance of law to be recognized 
as sufficient to pervert the will of the 
parties doing the act would render the 
administration of the law impractica- 
ble.—Stegall v. McLennan County, 144 
8.W.2d 1111, error dismissed, judg- 
ment correct. 

Wash. One voluntarily paying mon- 
ey without compulsion on demand not 
legally enforceable against him under 
mistake or in ignorance of law, but 
with full knowledge of all facts, can- 
not recover it back, unless otherwise 
provided by statute, in absence of 
fraud or improper conduct of payee, 
though it is against conscience for 

aye Ba oie See areal 99 oy Vv. 

unker i rizona ining Co., 106 
P.2d 602. £ 


§ 318 

D.C.Minn. Money paid through mis- 
take may be recovered in equity re- 
gardless of the negligence of the payor 
in making the payment, on theory that 
restitution results in no loss to the re- 
cipient.—U. -_v. Northwestern Nat. 
Bank & Trust Co. of Minneapolis, 35 F. 
Supp. 484. 

N.Y.App.Div. Complaint which al- 
leged that plaintiff corporation had 
paid percentage of yearly profits from 
1930 to 19387 to defendant who was 
employed as manager, but that in 1939 
plaintiff discovered that its book- 
keeper committed defalcations during 
years for which defendant was paid, 
resulting in loss to plaintiff, and that 
money paid to defendant was there- 
fore not based upon a proper computa- 
tion of plaintiff’s profits, stated a 
cause of action for recovery of money 
paid, on theory of ‘mutual mistake” 
fae Ee Vee age Cut Meat 

iter v. Solomon, 24 N.Y.S.2d 209, 
App.Div. 741. ihe 

Pa. Where one makes a payment un- 
der a mistake of fact, he may recover 
back the amount of the payment, pro- 
vided recovery is demanded from the 
actual recipient.—Gilberton Fuels. v. 
Philadelphia & Reading Coal & Iron 
Co., 20 A.2d 217, 342 Pa.°19 

§ 325 

Pa.Com.Pl, Where money is paid un- 
der a mistake of fact, it is no defense 
to an action for its recovery that the 
mistake arose through the payer’s neg- 
ees v. Kemp, 19 Leh.L.J. 

43, 


. 


unker Hill Arizona Min- — 


§ 333 
N.Y.Sup. Where recovery is sought 
in counterclaim of sums paid under al- 
leged mistake whether mutual or un- 
ilateral, there must be an allegation of 
a demand for payment, but demand is 
excused where the person. receiving 
payment, or for whose benefit payment 
was made, consciously receives what © 
does not belong to him, taking ad- 
vantage of the mistake or oversight 
ofthe other party.—Dubin v. Dubin, 
22 N.Y.S.2d 246, 174 Misc. 952. 
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Ga.App. Petition alleging that plain- 
tiff, after issuing draft to creditor in 
settlement of claim, issued duplicate 
draft to attorneys for receiver of cred- 
itor after such attorneys sent plaintiff 
telegram stating receiver had been ap- 
pointed for creditor and requesting 
draft payable to receiver or to Mrs. G. 
to whom all assets had been assigned, 
and that plaintiff had been required to 
pay original draft to bona fide holder, 
and seeking recovery of amount paid 
on duplicate draft, did not state a 
cause of action because alleging facts 
showing payment was made in “ig- 
norance” of law.—American Surety Co. 
of New York v. Groover, 14 S.H.2d 149. 
64 Ga.App. 865. 

N.Y.App.Div. In corporation’s § ac- 
tion to recover money paid manager 
as his share of yearly profits under 
employment contract on ground that 
because of defalecations of bookkeeper, 
payments to manager had not been 
based upon proper computation of 
protits, manager, if liable, would be 
entitled to any benefits received by 
corporation by virtue of reimburse- 
ment by either bookkeeper.or his sure- 
ties, and hence affirmative defense on 
theory that corporation received money 
or property from bookkeeper’s sure- 
ties ih full settlement and compromise 
for bookkeeper’s defaleations was 
legally sufficient—West Washington 
Cut Meat Center v. Solomon, 24 N.Y. 
S.2d 209, 260 App.Div. 741. 

N.Y.Sup. Where recovery is sought 
in counterclaim of sums paid under al- 
leged mistake whether mutual or un- 
ilateral, there must be an allegation 
of a demand for payment, but demand 
is excused where the person receiving 
payment, or for whose benefit payment. 
was made, consciously receives what 
does not belong to him, taking ad- 
vantage of the mistake or oversight 
of the other party.—Dubin v. Dubin, 22 
N.Y.S.2d 246, 174 Mise. 962. 

Utah. Where irrigation company’s 
answer denied plaintiff’s allegation 
that money was wrongfully obtained 
by making a charge for_turning water 
out from company’s canal and alleged 
that charge was for use of lateral ca- 
nals, plaintiff's reply that a reasonable 
charge might be made for use of lat- 
erals but that charge made by com- 
pany was unjust and that claim that 
such charge was for proportionate 
share of maintenance cost of laterals 
was merely a pretense to obtain money 
through duress, presented an issue on 
question of money paid under duress 
which should be tried on its merits.— 
Peterson v. Sevier Valley Canal Co., 
116 P.2d 578. 


§ 338 

Mo.App. Where it was alleged that 
petroleum company improperly collect- 
ed from owner of filling station one 
cent per gallon of gasoline to pay city 
tax when there was no such tax, but 
there was no evidence that the payments 
were not voluntary or that they were 
made through error or mistake, and 
only evidence thereon was that owner 
paid current price charged other rural 
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Wash. Whether payment is volun- 
tary or involuntary is question of law 
where facts are undisputed, but, when 
facts are in dispute, it is for jury to 
say whether money was paid volun- 
tarily or in consequence of compulsion 
or duress.—Speckert v. Bunker Hill 
Arizona Mining Co., 106 P.2d 602. 


PENSIONS 


: §3 

Colo. A law creating pensionable 
status based on services wholly ren- 
dered prior to enactment of law is not 
violative of constitutional provision 
against enactment of “retrospective 
laws,’’ since such provision, being a 
part of the bill of rights, is for pro- 
tection of rights of the citizen and is 
not applicable to the state. Const. art. 
ae 11.—Bedford v. White, 106 P.2d 


§ 4 
Cal.App. Pension statutes are to be 
liberally construed.—Heard v. Board of 
Administration of All City Employees’ 
Retirement System of City of Los An- 
geles, 104 P.2d 47, 39 Cal.App.2d 685. 
9 


Colo. A “pension” is not a matter of 
contract and is not founded on legal 
liability, and no legal vested right 
thereto exists, but instead “pension” is 
mere bounty or gratuity given by gov- 
ernment in consideration or recognition 
of meritorious past services, or of loss 
or damage sustained in public services, 
and springs from appreciation and 
graciousness of sovereign, and may be 
bestowed on such persons and on such 
terms as legislature prescribes.—Bed- 
ford v. White, 106 P.2d 469. 

The payment of pension must be 
made and accepted in exact conformity 
with terms of grant and must be sub- 
ject to all limitations, conditions, and 
exceptions therein contained, aud gov- 
ernment may at its pleasure at any 
time change amount thereof or revoke 
or destroy pension altogether.—Bedford 
v. White, 106 P.2d 469 

The power to grant pensions exists as 
residual power of state, unless the 
granting of pensions is expressly pro- 
hibited in State Constitution, or lan- 
guage is used that by mecessary im- 
plication must be construed as a pro- 
hibition—Bedford v. White, 106 P.2d 
469. 

A pension having no reasonable rela- 
tion to public good is void as a mere 
“private grant’, but a pension serving 
a present public purpose is not void 
as a mere private grant, even though, 
as an incident to the accomplishment 
of the public purpose, the recipients 
thereof may be personally benefited.— 
Bedford v. White, 106 P.2d 469. 

N.Y.App.Div. A pension is given to a 
soldier by the United States government 
exclusively for his own benefit.—In re 
Stevens’ Hstate, 24 N.Y¥.S.2d 786, 261 
App.Div. 48. : 

§ 10 

Fla. The widow of a person entitled 
to a state pension by reason of serv- 
ice for the Confederate States in the 
war between the states was entitled 
to pension notwithstanding her remar- 
riage, since a widow, who remarries, 
does not thereby cease to be the 
“widow” of the deceased husband, nor 
cease to enjoy benefits conferred up- 
on her as such widow. Act 1937, c. 
18047, -§ 1; Comp.Gen.Laws 1927, 
2099.—Holland v. State ex rel. Carroll, 
200 So. 695. 
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D.C.Tenn. Where a prior indorse- 
ment is forged on a pension check, 
which is “commercial paper”, subse- 
quent indorsers are liable to the gov- 
ernment.—uU. y. Story, 34 F.Supp. 
571. 

That postmaster was prohibited by 
law from delivering check if pensioner 
was dead did not constitute a defense 
in an action by the United States to 
recover sum paid on pension checks on 
which pensioner’s indorsements were 
allegedly forged, since prohibition im- 


Ait 
third persons.—U. 8. v. Story, 34 


n postmaster is for p 
of government and Bot for be es 
Supp. 571n 930) * 
In action by United States to recover 
sum paid on pension checks on whic 
pensioner’s indorsements were alleged- 
ly forged, that postmaster was prohib- 
ited by law from delivering check if 
pensioner was dead did not constitute 
a defense, where negligence of post- 
master, if any, in delivering checks aft- 
er pensioner was dead was not ‘“proxi- 
mate cause’ of payment of money on 
checks and criminal act of forgery was 
an intervening cause.—U. S. v. Story, 
34 F.Supp. 571. 

In action by United States to recover 
the sum paid on pension checks on 
which pensioner’s indorsements were 
allegedly forged, that endorsements 
were not examined by government 
agents, even though signature of the 
payee was known to the agents, or 
could have been known by exercise of 
care, did not preclude recovery.—U. 8S. 
v. Story, 34 F.Supp. 571. 

The United States was entitled to re- 
cover from subsequent indorsers 
amount paid on pension checks on 
which pensioner’s endorsements were 
allegedly forged, and the several in- 
dorsers were liable to each other in 
order of the indorsements.—U. S. Vv. 
Story, 34 F.Supp. 571 


PERJURY 


gl 
Wash. ‘Perjury’ is the deliberate 
testifying to something as true which 
a moll fact true—In re Jett, 108 P. 
635. 


§ 2 

N.Y. The amendments dividing per- 
jury into two degrees and classifying 
perjury im the second degree as a mis- 
demeanor were intended to broaden the 
scope of the statute relating to per- 
jury but not to create a separate and 
distinct crime. Penal Law, §§ 1620, 
1620-a, 1620-b, 1633.—People v. Sam- 
uels, 31 N.W.2d 753, 284 N.Y. 410, re- 
versing 18 N.Y.S.2d 532, 259 App.Div. 


§ 5 

D.C.N.Y. Perjury which obstructs 
administration of justice may be pun- 
ished by indictment as well as by con- 
tempt, and one remedy does not pre- 
clude the other. Jud.Code, § 268, 28 
U.8.C.A. § 385.—U. S. v. Johansen, 36 
F.Supp. 30. 


: 8s 

€.C.A.N.Y. A witness may be guilty 
of contempt of court by obstructing 
justice and also be guilty of perjury. 
Jud.Code, § 268, 28 U.S.C.A. 385.— 
In re Gottman, 118 F.2d 425. 

Ala. The offense of perjury is com- 
mitted, if at all, soon as the false 
evidence is given, and if it was then 
material, the question of materiality 
is settled in so far as it affects a sub- 
sequent charge of perjury, regardless 
of the result reached on that trial.— 
Wright v. State, 3 So.2d 326, denying 
certiorari 3 So.2d 321. 

La. It is a criminal offense for a 
police officer to strike and mistreat a 
prisoner, and if a confession is ob- 
tained by that means and officers tes- 
tify falsely they are subject to charges 
of “perjury,” and a statement ob- 
tained in that manner is inadmissible 
in evidence. Const.1921, art. 1, § 11.— 
hvac vy. Calloway, 199 So. 408, 196 La. 


§ 10 
N.Y. The degrees of the crime of 
perjury are not mutually exclusive. 
Penal Law, §§ 1620, 1620-a, 1620-b, 
Samuels, 31 N.H.2d 


§ 19 

Ala.App. Accused who testified in 
murder prosecution that he witnessed 
shooting while he was at a filling sta- 
tion across highway from scene of 
murder could be convicted for perjury 
on ground that he falsely testified that 
he was “present” at time of shooting, 
since the word “present’’ means being 
before, in view or at hand, or being 
within reach, sight or eall.—Knight v. 


: a Tes ‘ ae 
State, 1 So.2d 668 
So.2d 669. 


_ the person giving such testimony gui 


+ 


PIO»: thavsess 
Ind. In determining wheth 
testimony is material so as to 


mak 
ill 


y 
of perjury, there must be criminal 
tent, although such intent can b 
ferred from the giving of wilfully 
testimony reasonably calculated to - 
lead trier of facts upon a material q 
tion. Burns’ Ann.St. § 10-3801.—D 
v. State, 34 N.H.2d 23. K 


§ 32 - 
D.C.Mich. A false oath, to b 
inal, must be upon a material 
—U. S. v. Garvett, 35 F.Supp. 
App.D.C. The purpose of 
in providing that any false swe 
concerning information required 
given on application for marri 
cense should be deemed perjury 
leave no room for interpretatio1 
whether or not/such information 
material. D.C.Code 1929, T. 14, § 9 
Robinson v. U. S., 114 F.2d 475. 
Ind. An essential element of 


Or. One of the elements of the of 
fense of perjury is that statemen 
made under oath were material 
inquiry. O.C.L.A. § 23-601.— 
Moynihan, 111 P.2d 96. 


§ 33 3 
U.S.N.J. The denial of the fa 

certain statements have been mad 
government agents may be equally 
clear, deliberate, and material a fal: 
hood as the denial of any other f 
within the perjury statute. €r.Coc 
125, 18 U.S.C.A. § . Ss. = 
ris, 61 S.Ct. 217, 311 U.S. 292, 85 L.Ed 


eS 


— = 


Ala. Where motorist was cha 
with operating a motor vehicle wh 
intoxicated, his testimony that hi 
not driving the motor vehicle 
“material” and could furnish basis 
charge of perjury though motorist 
acquitted, since materiality must b 
termined in light of conditions at 
testimony is given, and in any ea: 
acquittal did not necessarily represen 
a finding that motorist was not in 
icated so as to render immaterial 
quiry whether he was driving.—W 
v. State, 3 So.2d 326, denying certior. 
8 So.2d 321. ie 

Ala.App. Testimony of witness 
murder prosecution who } 


place at that time, was “material’’ a0 
on that trial, and hence if the sta 
ments were willfully and corrup 
false, the witness was guilty of “per 
jury’. Code 1923. § 5159.—Knight 
State, 1.So0.2d 668, certiorari de 

1 So.2d 669 
Ala.App. To constitute offense 
“perjury”, 
plained of in indictment must be m. 
terial, and if, on trial for perjury, e 
dence fails to disclose materiality of + 
leged false statements, defendant is | 
titled to his acquittal—Wright v. Sta 
2 


offense of operating a motor vehicle © 
while intoxicated, defendant’s testi 
mony that he was not driving motor 
vehicle was not material, so as to au- — 
thorize conviction of “perjury’’, even if. % 
false, in absence of finding that de- 
fendant was intoxicated at the time — — 
Wright v. State, 3 So.2d 321, certiorari 
denied 3 So.2d 326. ; 

App.D.C. False statements, in ap- 
plication for marriage license, concern- 
ing groom’s name and his former mar- 
riages were ‘material,’ and hence 
groom making such statements was 
guilty of perjury. D.C.Code 1929, T. 
6, § 181; T. 14, §§ 1, 6-9.—Robinson 
vy. U. S., 114 F.2d 475. 

The test in determining whether false 
statements in application for marriage 
license are “material,’’ so as to make 
person giving the statements guilty of 
perjury, is whether the statements have 


vi 
ercise of his official discretion, an 
the administration of the law. D.C. 
1929, T. 6, § 181; TT. 14.—Robin- 
U. S., 114 F.2d 475. 


, Where such person’s purpose was 
conceal his identity or to accomplish 
idulent purpose, D.C.Code 1929, 


$131; T. 14, §§ 1, 6-9; T. 24, §§ 
353.—Robinson v. U. S., 114 F.2d 
theory in 


f wi employer conspired with 
another man to commit the homicide, 

llegedly false testimony of the wit- 
hat such other man was not at 
me of witness’ employer, as con- 
by state on the day preceding 
ght of the homicide, was materi- 
o the issue in trial of son of wit- 

employer for homicide and hence 
ded sufficient basis for conviction 
it el for perjury.—Moore v. State, 


nd. At the common law and by 
ite, falsely testifying is not “per- 
ry, nless testimony touches a mat- 


§ 10-3801.—Davis v. 
d 23. 


prosecution for perjury 
d on falsely testifying at trial, 
ality of testimony upon a subject 
material in itself must be determined 
1e facts of each case. Burns’ 
os 10-3801.—Davis v. State, 34 


§ 87 

t A motion to quash in- 
ents charging perjury before an 
tigating grand jury and misde- 
mor in the administration of a city 
ce was granted, where witnesses 
worn by the foreman of the 
jury but were not sworn by a 
dge in open court, The common law 
lé is still in full force and _ effeet.— 
onweath v. Bennett, 88 P.L.J. 


sad) § 838 
a.App. The act of an officer before 
ym an oath is given and the one giv- 
> the oath must be concurrent, and 
nust conclusively indicate that it was 
» purpose of one to administer and 
other to take the “oath”, in order 
ake the affidavit valid.—Brooks v. 
tate, 11 8.E.2d 688. 
i ; 


eh: § 89 

Ga.App. In making affidavit that 
ty was not encumbered when ap- 
lication was made for loan by one 
harged with false swearing, it was 
material that he allegedly did not 
- hold up his hand in swearing, since it 
s not necessary for him to do so to 
ake his act an “oath.” Code 1933, 

eg eens v. State, 11 §S.E.2 
‘ Oaths to affidavits ordinarily are not 
required to be administered with any 
articular ceremony, but the affiant 


§ 95 

A witness before a grand 
jury would not be immune from 
charge of perjury because he was com- 
- pelled to testify against his will, not- 

withstanding constitutional provision 
that no person shall be compelled in 

a criminal case to be a witness against 
himself, since the provision cannot be 
used as a license to commit the offense 
of perjury. U.S.C.A.Const. Amend. 5.— 

U. S. y. Cason, 39 F.Supp. 731. 
 Ala.App. Where one accused of oper- 
ting a motor vehicle while intoxicated, 
having testified that he was not driv- 
ing motor vehicle, was acquitted, such 
judgment was not conclusive of his al- 
Jeged perjury in giving such testimony, 
' 


man, 112 P.2d 944. 
103 


§ 

D.C.La. An indictment for perjury 
before a grand jury did not need to 
recite that defendant had waived im- 
munity and where document was pro- 
duced reciting that defendant volun- 
tarily consented to appear and testify 
and that he voluntarily waived im- 
munity from prosecution, the validity 
of the Indictment could not be de- 
stroyed by ex parte affidavit reciting 
that defendant was forced to appear in 
response to a subpoena and would not 
have appeared and testified without it. 
—U. S. v. Cason, 39 F.Supp. 731. 

D.C.La. An indictment charging 
perjury before a grand jury is sufii- 
cient if it charges substance of testi- 
mony in language which informs de- 
fendant of what prosecution will seek 
to prove on trial, and shows its ma- 
teriality to the matters within scope 
of an investigation by a federal grand 
jury.—uv. S. v. Cason,. 39 F.Supp. 731. 

D.C.N.J. In prosecution for commit- 
ting perjury in justifying as surety 
on recognizances taken for appearance 
of defendants in criminal cases pend- 
ing before a United States commis- 
sioner, indictment charging that de- 
fendant falsely stated under oath that 
he was not a surety on any bond other 
than bond for which he was being 
examined and that he was not receiv- 
ing compensation for acting as surety 
on bond under consideration was suf- 
ficient as against demurrer. Rules of 
District Court of United States for 
District of New Jersey, rule 37(4); 
Cr.Code, § 125, 18 U.S.C.A. § 231; 18 
U.S.C.A. § 591.—U. S. v. Caligiuri, 35 
F.Supp. 799. 

Ariz. An information charging per- 
jury for falsely testifying in a robbery 
prosecution was not demurrable on 
ground that there was no issue for 
jury in robbery prosecution because of 
absence in record of any evidence of 
plea of not guilty, since it is not neces- 
sary that a defendant going to trial 
without objection should have entered 
a plea of not guilty, and failure to take 
his plea was harmless error at: most. 
Rev.Code 1928, § 4987.—Pray v. State, 
106 P.2d 500. 


Tex.Cr.App. In prosecution of a ju- 
ror for perjury by making a _ false 
statement in an affidavit attached to a 
defendant’s motion for a new trial, al- 
legations that juror, under sanction of 
his oath, made a false statement in the 
affidavit, which was material to the 
cause, and that he knew that the afii- 
davit and statement would be present- 
ed to the court in connection. with de- 
fendant’s amended motion for a new 
trial constituted a sufficient averment 
showing that an issue was made by the 
motion for new trial as against the va- 
lidity of the verdict of the jury and 
the judgment of the court thereon. 
Pen.Code 1925, arts. 302, 306.—Carter 
v. State, 144 S.W.2d 582. 

In prosecution of a juror for perjury 
by making a false statement in an affi- 
davit attached to a defendant’s motion 
for new trial, indictment sufficiently 
charged that there was an issue joined 
on the hearing of the motion. for new 
trial. Pen.Code 1925, arts. 302, 306.— 
Carter v. State, 144 S.W.2d 582. 

_iIn prosecution of a juror for per- 
jury by making a false statement, in 
an affidavit attached to a defendant’s 
motion for new trial, indictment was 
not_defective for failure to allege that 
affidavit was to be used or was used 
as evidence, since under the statute de- 
fining perjury, it was unnecessary that 
affidavit be introduced in evidence if it 
was attached to the motion for new 
trial, and was presented to the court 
with the view and for the purpose of 
obtaining a new trial on the facts 


gl 


state substance of controversy concern- 
ing which offense was alleged to have 
been committed or for failure to show 
that statements testified to by accused 
were material, where information al- 
leged that, in a robbery prosecution, 
one of material issues was whether de- 
fendant was present at time and place 
alleged and accused in perjury prosecu- 
tion testified that at time of commission 
of robbery accused and such other de- 
fendant were together in a place other 
than that described as place where rob- 
bery was committed. Rev.Code 1928, § 
4987,—Pray v. Sale tay P.2d 500. 


1 
Wash. An indictment for perjury 
showing that grand jury was inves- 
tigating collection of and accounting 
for campaign funds, and that defend- 
ant falsely testified that he did not 
receive money from particular persons, 
sufficiently a leged that grand jury was 
acting within its power in inquiring 
into commission of crime. Rem.Rev. 
Stat. §§ 2065, subd. 6, 2351, 2352.— 
State v. Ingels, a Y P.2d 944. 
§ 128 


D.C.La. In perjury prosecution, in- 
dictment charging that grand jury in- 
vestigation in which perjury was claim- 
ed to have been committed involved 
charge that certain persons had de- 
vised a scheme to defraud and for pur- 
pose of executing scheme had placed 
letters, packages and writings in a post 
office was not demurrable on ground 
that it was alleged that testimony con- 
cerned scheme in which mails were 
“to be used” instead of alleging that 
they had actually been used, since de- 
termination of whether scheme existed 
was essential as a step in determining 
whether documents had been mailed. 
—U. S. v. Reddell, 39 F.Supp. 612. 

D.C.La. An indictment charging de- 
fendant with perjury before grand ju- 
ry in matter involving defendant’s ille- 
gal solicitation of subscriptions for 
political purposes from employees who 
were’ receiving compensation from 
Treasury of the United States was re- 
quired to show only the nature of mat- 
ter under investigation as being one 
over which a federal grand jury had 
jurisdiction and relevancy of testimo- 
ny thereto, and wag not defective be- 
cause rather than alleging that de- 
fendant had actually solicited 
subscriptions, it alleged merely that 
material question arose on a_ hearing 
whether defendant had been involved 
in the illegal soliciting, since defend- 
ant could be guilty of perjury though 
innocent of the soliciting. Cr.Code § 
118, 18 U.S.C.A. § 208.—U. S. v. Cason, 
39 F.Supp. 731. , 

Ga.App. Generally it is sufficient in 
indictment for perjury to charge that 
testimony alleged to have been false 
was in relation to a matter ‘material’ 
to point or question in issue without 
setting forth in detail facts showing 
how such testimony was material, and 


one test of “materiality”? is whether al- © 


leged false statements could have in- 
fluenced decision as to the question at 
issue. Code 1933, § 26-4001.—Darnell 
v. State, 11. S.,H.2d 692. 

Ga.App. Where in indictment, accu- 
sation or information for perjury the 
words of the alleged false testimony 
taken in counection with the whole al- 
legations of the indictment, accusation, 
or information denote or import ma- 
teriality, it is umnecessary to allege 
generally or otherwise their materiali- 
ty, unless the whole record shows af- 
firmatively that the allegedly false tes- 
timony was not material—Moore vy. 
State, 16 §.E.2d 6 

Ga.App. Where in an indictment, ac- 
cusation or information charging per- 
jury the words of the alleged false 
testimony themselves taken in connec- 
tion with the whole allegations of the 
indictment, accusation or information 
do not denote or import materiality, a 
general averment of materiality is suf- 


g per- 
tellers to 


such | 
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' ficient in law to admit testimony for 


the purpose of showing the materiality 
of such allegedly false testimony, un- 
less the whole record shows affirma- 
tively that such allegedly false testi- 


mony was not material.—Moore vy. 
State, 16 S.B.2d 237. 
Ind. An affidavit charging alleged 


husband with perjury based on his 
testimony, in misdemeanor prosecution 
against husband and wife for vagrancy 
and for desecration of flag and for 
intimidation of police officers, that hus- 
band and wife procured marriage li- 
cense and were married in Ohio, wag 
insufficient, for failure to allege gener- 
ally that such testimony related to a 
matter material to the point in ques- 
tion, which was whether husband and 
wife were in fact husband and wife, or 
to allege particular facts showing ma- 
teriality of testimony. Burns’ Ann.St. 
Gre Sue, v. State, 34 N.E.2d 


Tex.Cr.App. In perjury prosecution 
wherein materiality of the evidence al- 
leged to be false is shown by the na- 
ture of the case, no express averment of 
its materiality is Biche Pen.Code 
1925, art. 302.—Carter v. State, 144 S. 
W.2d 582. 

Tex.Cr.App. In prosecution of a ju- 
ror for perjury by making a _ false 
statement in an affidavit attached to a 
defendant’s amended motion for a new 
trial, allegations that affidavit was nec- 
essary for the ends of public justice 
and that false statement in affidavit 
was material for purpose of substan- 
tiating allegations contained in motion 
for new trial, sufficiently charged that 
affidavit mentioned in the indictment 
was material, and it was unnecessary 
that indictment should further charge 
that affidavit was material. Pen.Code 
1925, arts. 302, 306.—Carter vy. State, 
144 S.W.2d 582. 

Wash. The materiality of a state- 
ment alleged to be perjured may be 
charged in indictment either by allega- 
tions or averment of materiality or by 
pleading facts which show materiality. 
—State v. Ingels, 104 P.2d 944. 


§ 130 
Ga.App. An indictment charging per- 
jury was not demurrable on ground 
that indictment showed on its face that 
testimony upon which perjury was as- 
signed was not ‘material’, where in- 
diectment alleged that accused’s false 
statement tended to affect opinion of 
grand jury and caused it not to return 
a true bill against named persons 
charged with burglary, whereas if ac- 
cused had sworn truthfully it would 
have tended to cause grand jury to 
find a true bill against such persons. 
Code 1933, § 26-4001.—Darnell v. State, 

11 S.H.2d 692, a 


8 

U.S.N.J. Indictments charging that 
named persons, when they made state- 
ments before grand jury denying hav- 
ing made statements to government 
agents concerning earlier conversa- 
tions with third persons, well and 
fully knew that they were false be- 
cause they well and fully knew that 
they did in fact tell agents that they 
had spoken to third persons, were 
sufficient to charge “perjury” in vio- 
lation of statute not in merely mak- 
ing contradictory ~ and - inconsistent 
statements concerning conversations 
but in swearing falsely before grand 
jury. Cr.Code,, §.125,..18 -U.S.C.A.. § 
231.—U. §. v. Harris, 61.S.Ct. 217, 311 
U.S. 292, 85 L.Ed,.—. 

On question whether indictments 
charging that named persons, when 
they made statements before grand 
jury denying having made certain 
statements to government agents con- 
cerning earlier conversations with 
third persons, well and fully knew 
that they were false because they well 
and fully knew that they did in fact 
tell agents that they had spoken to 
third persons, charged violation of 
perjury statute, proof that named 
persons had told agents that they had 
conversed with third persons would 
not be evidence of mere previous. in- 
consistent or contradictory statements 
affecting only named persons’ credi- 


PERJURY 

bility as witnesses, but would be di- 
rect eyidence of the offense itself, and 
hence would support charges made in 
indictments. Cr.Code § 125, 18 US. 
C.A. § 231.—U. S. v. Harris, 61 S.Ct. 
217, 311 U.S, 292, 85 L.Ed. —. 
D.O.N.J. Allegations in perjury in- 
dictment must charge that testimony 
given was untrue in fact, and perjury 
eannot be predicated on contrary state- 
ment made by witness at a time prior 
to or after making of sworn statement, 
notwithstanding claim that witness un- 
der oath denied that she made such 
statements, which, it is averred, can be 
proved by two or more credible wit- 
nesses.—U., S. v. Harris, 36 F.Supp. 877. 
A perjury indictment charging that 
defendant, as witness before grand 
jury, denied making certain statements 
to government agents, whereas in fact 
witness did make such. statements, 
would be quashed, there being available 
no direct proof of falsity or truth of 
testimony given before grand jury, ex- 
cept testimony of agents that at prior 
meeting the witness told them as facts 
the statements contained in questions 
submitted to witness before grand aid 
Cr.Code § 125, 18 U.S.C.A~ § 231.—U, 
S. v. Harris, 36 F.Supp. 877 

Ga.App. An indictment charging per- 
jury was not demurrable on ground 
that there was no allegation of truth 
of purported statement by accused re- 
garding a burglary, which accused de- 
nied having made, or that there was 
ever any basis for accusations contain- 
ed in statement, where indictment al- 
leged that accused swore that he did 
not know anything about alleged bur- 
glary, whereas in truth he did know 
something about it, and indictment fur- 
ther stated that if he had sworn truth- 
fully it would have tended to cause 
the grand jury to find a true Dill. 
Code 1933, § 26-4001.—Darnell vy. State, 
11 S.H.2d 692. 3 

Although it is not indispensable to 
validity of indictment for perjury that 
it should, after stating what alleged 
false testimony was, in terms set out 
what was the truth in that regard, it 
is essential that indictment for perjury 
wanting in that respect should by clear 
and necessary implication show what 
must have been the truth of the mat- 
ter to which asteged false testimony re- 
lated. Code 1933, § 26-4001.—Darnell 
v. State, 11 S..2d eee 


Ind. In prosecution for perjury 
based on wrongfully testifying at trial, 
materiality of testimony must be al- 
leged and proved, where testimony in- 
volves a collateral matter not appearing 
on its face to be material. Burns’ Ann, 
ey he A a oleh v. State, 34 N.H. 
Where testimony upon a matter in 
itself collateral is assigned as perjury, 
state must allege that the particular 
facts falsely sworn to were material 
and must prove sufficient of the sur- 
rounding circumstances to show their 
materiality, in view of presumption 
that person is innocent of crime until 
the contrary is alleged and _ proved. 


Burns’ Ann.St. § 10-3801.—Davis v. 
State, 34 N.B.2d 23. 
Tex.Cr.App. In prosecution of a ju- 


ror for perjury by making a false state- 
ment in an affidavit attached to a de- 
fendant’s motion for new trial, de- 
féndant’s affidavit was admissible as 
against contention that variance exist- 
ed between indictment and affidavit in 
that indictment failed to state that af- 
fidavit was set out in hee verba or the 
substance thereof since it was sufficient 
to base an allegation of perjury on the 
same material averments in the affida- 
vit as in the motion for a new trial. 
Pen.Code 1925, arts. 302, 306.—Carter 
v. State, 144 S.W.2d 582. 

Wash. Under perjury indictment 
charging only the giving of false tes- 
timony before grand jury, whether 
such testimony revealed defendant’s 
participation in any offense against the 
laws was immaterial.—State v. Ingels, 
104 P.2d 944, 


§ 150 
Cal.App. One charged with crime of 
perjury is entitled to a jury trial and 


§ 151 


may demand proof that statement made 

him was false, and that it was a 
“material matter’, and, unless state- 
ment is inherently false or is such that 
the court would have judicial knowl- 
edge of its falsity, it will not serve as 
basis for a commitment on ground of 
its falsity alone. Pen.Code, § 118.—Ex 
parte Blache, 105 P.2d 635. 

§ 151 

Cal.App. In prosecution for perjury, 
offering false evidence and preparing 
false evidence in connection with prose- 
cution against defendant for failure to 
keep records required by State Nar- 
cotic Act, trial court did not err in re- 
fusing to exclude all evidence relating 
to verity of charge or case records pro- 
duced by defendant in former prosecu- 
tion, nor in refusing to strike such 
evidence from records, and no error 
occurred in rejection of defendant’s of- 
fer in evidence of judgment roll. tran- 
seript of testimony, or instructions in 
former prosecutions, where all such 
documents were offered solely in sup- 
port of defendant’s plea of res judicata, 
which was not sound. Gen.Laws 1937, 
Act 6323, §'1d.—People v. Housman, | 
112 P.2d 944. 

In prosecution for perjury, offering 
false evidence and preparing false evi- 
dence on trial of defendant for failure 
to keep records required of physicians 
issuing prescriptions for narcotics, list 
prepared by narcotic officer from orig- 
inal prescriptions issued by defendant 
and on file at drug store was properly 
admitted although list was given to 
defendant’s counsel in civil action and 
counsel testified that he did not hand 
list to defendant. Gen.Laws 1937, Act 
5323, § 1d.—People v. Housman, 112 P. 
2a 944, 

N.Y.App.Div. In perjury  prosecu- 
tion, greater latitude in examination of 
witness with regard to transactions 
claimed to have been had with com- 
plaining witness in 1931 should have 
been permitted on ground that such 
evidence might have tended to show 
reason for alleged execution of assign- 
ment instrument and identity of per- 
son making mark thereon.—People v. 
Napolitano, 28 N.Y.S.2d 217, 262 App. 
Div. 859. 


Tex.Cr.App. In prosecution of a ju- 
ror for perjury by making a false 
statement in an affidavit attached to a 
defendant’s amended motion for a new 
trial, trial court did not commit error 
in permitting the state to offer in evi- 
dence a paragraph of defendant’s 
amended motion for .a new trial as 
against contention that there was no 
allegation in indictment that any issue 
was joined between the state and de- 
fendant on hearing of motion for new 
trial, that there was no allegation that 
any controversion was filed or that an 
answer was filed by the state or that 
an issue was joined on the hearing for 
new trial, or that the affidavit was ma- 
terial to any issue raised on the hear- 
ing of the amended motion. Pen.Code 
1925, arts. 302, 306.—Carter vy. State, 
144 S.W.2d 582. 


In perjury prosecution, statements 
not alleged to be false and which the 
state has not assigned as perjury may 
be introduced, if they tend to show 
that the false statements on which the 
perjury is assigned were made delib- 
erately and ‘willfully.. Pen.Code 1925, 
arts. 302, 306.—Carter v. State, 144 S. 
W.2d 582. 

Wash. In _ prosecution for perjury 
in testifying about campaign contribu- 
tions by named persons, wherein there 
was evidence that such persons made 
payments to third persons who turned 
the money over to defendant, refusal 
to strike such evidence or to instruct 
jury not to consider it was not error. 
—State v. Ingels, 104 P.2d 944. 

In prosecution for perjury in testi- 
fying before grand jury about campaign 
contributions by named persons, re- 
fusal to strike testimony of contribu- 
tors whose names were included in list 
of persons from whom the state con- 
tended that defendant had collected 
Money, but whose names he had not 
disclosed to grand jury, was not error, 
—State v. Ingels, 104 P.2d 944, 


et — § 159 re ete 
C.A.N.Y. Evidence sustained con- 
tion for perjury.—U. S. v. Buckner, 
8 F.2d 468. 
C.A.N.Y. In federal court, an in- 
etment for perjury may not be drawn 
the alternative and there may not be 
: conviction for deliberately making 
f oath to contradictory statements unless 


statements was false.—U. S. v. Buckner, 
118 F.2d 468. 
.C.N.J. Perjury cannot be proved 
‘circumstantial evidence.—U. S. Vv. 
ris, 36 F.Supp. Silent 
Cal.App. Evidence sustained econvic- 
of perjury, offering false evidence 
preparing false evidence in con- 
tion with prosecution for failure to 
p records required of physicians 1s- 
prescriptions for narcotics. Gen. 
g 1937, Act Daria 1d.—People v. 
man, 112 P. é 
4 uae Byidence held insufficient to 
sustain conviction for perjury.—Wil- 
1 y. State, 199 So. 270. : 
Wash. Evidence held to authorize 
conviction of perjury committed in tes- 
‘ifying before grand jury about col- 
tion of campaign funds.—State v. 
gels, 104 P.2d et 


Ck 60 

Ga.App. Ini prosecution for false 

swearing, evilenee authorized jury to 

ind that accused and notary knew and 

nderstood ehab an oth eee baie 
ministered and taken an o su 
viction. § 26-4003.— 


at of a particular individual and in- 
ferentially denied that his answers be- 
ore the grand jury were not unquali- 
fied, although he evidenced no unwill- 
igness to testify, was improperly con- 
cted of perjury in the second degree, 
7 absence of any other evidence that 

he was testifying falsely or that he 


ss 

did so wilfully. Penal Law, §§ 1620, 
16 20-a, 1620-b, 1633.—Peoplée v. Sam- 
_‘uels, 31 N.H.2d 753, 284 N.Y. 410, re- 


-yersing 18 N.Y.S.2d 532, 259 App.Div. 
yi 167. 


oii § 164 
N.C. Although it is a reasonable in- 
ference from delivery of testimony in a 
trial that it comes under the sanction 
of an oath or solemn affirmation, upon 
the Jegal maxim “omnia presumuntur 
rita esse acta”, the court will not car- 
ry the inference so far as to dispense 
with any further proof of the adminis- 
tering of an oath, which is an essential 
element in the crime of “perjury”, and 
allow a conviction in its absence.—State 
v. Mann, 13 S.H.2d 247, 219 N.C, 212, 
Pee, Alt. R...1309, 


§ 168 

 ©.C.A.N.Y. Generally, a conviction 
for perjury cannot be sustained by 
mere evidence of contradictory state- 
ments made under oath, but the falsity 
of the statement charged to be per- 
y jured must be established either by 
two independent witnesses or by one 
witness who is supported by independ- 
ent evidence that is inconsistent with 
the innocence of the defendant.—vU. S. 

vy, Buckner, 118 F.2d 468. 
_ Ala.App. In order to sustain convic- 
tion for “perjury’’, there must either 
be two witnesses to the corpus delicti 
or one witness with strong corrobora- 


tion. Code 1923, § 5159.—Knight v. 
State, 1 So.2d 668, certiorari denied 
1 So.2d 669. 
Ala.App. In prosecution of witness 


a. for perjury on ground that he falsely 
testified in murder prosecution, that he 
was present at the time of the shoot- 
7 ing, and saw and heard certain things, 
hy testimony of several persons who re- 


e prosecutor shows which of the 


wt aly ee : i 
sided or were present at'or ne 
scene of shooting, ( 
see the witness there and that his au- 
tomobile was not there as he claimed, 
together with positive testimony that 
the witness was not present at the 
scene, was sufficient proof of corpus 
delicti to sustain conviction of witness. 
Code 1923, § 5159.—Knight v. State, 1 
Sass, 668, certiorari denied 1 So.2d 

Cal.App. In prosecution for perjury 
in trial of defendant for failure to keep 
records required of physicians issuing 
narcotic prescriptions, it was not in- 
cumbent on state under statute requir- 
ing proof of perjury by testimony of 
two witnesses or of one witness and 
corroborating circumstances to pro- 
duce two witnesses who would testi- 
fy directly to falsity of each case card 
which defendant offered in evidence on 
former trial, and extra-judicial state- 
ments of defendant were admissible for 
such purpose. Gen.Laws 1937, Act 
5323, § 1d; Pen.Code, § 1103a.—People 
v. Housman, 112 P.2d 944. 

Cal.App. Under statute requiring 
proof of perjury by testimony of two 
witnesses or of one witness and cor- 
roborative circumstances, positive testi- 
mony of state of facts contrary to that 
sworn to by accused. or absolutely in- 
compatible, or physically inconsistent 
with accused’s evidence, may be suffi- 
cient. Pen.Code, § 1103a.—People vy. 
Housman, 112 P.2d wk 
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U.S.N.Y. An uncorroborated confes- 
sion or evidence of perjury, given by 
one witness only, does not as a mat- 
ter of law establish beyond a. reasona- 
ble doubt the commission of a crime, 
but these are exceptions to the normal 
requirement that disputed questions of 
fact are to be submitted to the jury 
under appropriate instructions.—Wars- 
zower v. U. S., 61 S.Ct. 603, affirming 
U. S. v. Warszower, 113 F.2d 100, cer- 
ebay Phebe Warszower v. U. S., 61 


ar 


D.C.N.J. Perjury must be proved by 
testimony of two credible witnesses, or 
one credible witness with corrobora- 
tion, or circumstances sustained by 
clear and convincing ar aie eh SSty. 
Harris, 36 F.Supp. 877. 

Ark. Conviction of perjury may now 
be sustained upon the testimony of 
only one witness supported by proof 
of corroborating circumstances.—Stub- 
blefield v. State, 146 S.W.2d 688. 

To sustain conviction of perjury on 
the testimony of single witness sup- 
ported by proof of corroborating cir- 
cumstances, the corroborating testi- 
mony must go to material _testi- 
mony adduced by the state.—Stubble- 
field v. State, 146 Span a 688. 

1 


Ark. In prosecution for perjury al- 
legedly committed by giving of testi- 
mony tending to corroborate alibi 
claimed by third person when tried for 
robbery and assault, testimony of sher- 
iff and other witnesses corroborating 
the testimony of witness, who had been 
jointly indicted with third person for 
the robbery and assault, that the 
claimed alibi was false, sustained con- 
viction.—Stubblefield v. State, 146 S. 
W.2d 688. 

§ 174 


C.C.A.N.Y. In perjury prosecution, 
the repeated admissions of the defend- 
ant that her testimony before grand 
jury. was false was a fair substitute 
for the confirmatory testimony which 


is generally required in perjury cases. 


—U. 8S. v. Buckner, 118 F.2d 468 

In perjury prosecution, even if proof 
at close of government’s case would 
have been insufficient to justify verdict 
of guilty for reason that defendant’s 
admission of guilt was given in anoth- 
er action, where defendant took stand 
at the trial for perjury, formally re- 
canted and asserted under oath the 
falsity of her prior testimony,, any fur- 
ther proof was unnecessary, since her 
acts and testimony had become the 
practical equivalent of a plea of guilty. 
e v. Buckner, 118 F.2d 468. 

Cal.App. In prosecution for perjury 
in trial of defendant for failure to 
keep records required of physicians is- 


— iN 


that they did not 


corroborating circumstances to 


rectly to falsity of each case card 
which defendant offered in evidence on 
former trial, and extra-judicial state- 
ments of defendant were admissible 
for such purpose. Gen.Laws 1937, Act 
5323, ld; Pen.Code, § 1103a.—Peo- 
ple v. Housman, 112 P.2d 944. © 


176 : 
Ala.App. Whether witness in mur- 
der prosecution, who testified that he 
was present at time of shooting, and 
related what he saw and heard take 
place at that time, was guilty of per- 
jury was for the jury. Code 1923, § 
5159.—_Knight v. State, 1 So.2d 668, 

certiorari’ denied aeeoia 669. 


D.C.Mich. The materiality of false 


.testimony as an element of perjury 


is for trial court to determine.—U. 
S. v. Garvett, 35 F.Supp. 644. 

N.C. In prosecution for perjury 
wherein there was evidence that false 
testimony was delivered by the ac- 
cused in a court of competent jurisdic- 
tion, and wherein transcription of the 
allegedly | false testimony, containing 
statement that accused “being duly 
sworn” testified to certain facts, was 
introduced, whether accused was prop- 
erly sworn in the prosecution in which 
it was alleged that false testimony was 
given, was for jury.—State v. Mann, 13 
ae 247,219 N.C.) 1212; 182 VALTER. 

Wash. The materiality of allegedly 
perjured testimony is for the court to 
determine in perjury prosecution, and 
hence court properly instructed jury 
on what were material matters and 
properly refused to instruct jury that 
they could determine whether state- 
ments were material.—State v. Ingels, 
104 P.2d 944, 
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Conn. A defendant convicted of per- 
jury was properly sentenced to state 
prison for not less than one nor more 
than three years as against contention 
that maximum. imprisonment which 
could be imposed on him wag six 
months in jail on ground that under 
statute a jail penalty applies to crime 
of perjury while provision for imprison- 
ment in state prison applies to sub- 
ornation of perjury which is the other 
offense included in the statute. Gen. 


$t.1930, 6163.—State v. Eck 
met ts § ev. Eckart, 18 A. 


§ 189 

Wis. One accused of subornation of 
perjury cannot shield himself with 
subjective defense that he had no 
knowledge of falsity of perjurer’s testi- 
mony when evidence objectively gave 
him good reason to believe that such 
testimony was false.—State v. Kober- 
stein, 298 N.W. 205.7 


PERPETUITIES 


81 

C.C.A.Puerto Rico. Where deed gave 
perpetual right of way for railroad 
lines of grantee in favor of rural prop- 
erty of grantee without any restrictions, 
the servitude created belonged to and 
was inseparable from grantee’s prop- 
erty, but the use of right of way was 
free and unrestricted to the grantee 
as owner of such property, and was a 
“real” ag distinguished from a “per- 
sonal servitude,’ and could be_ per- 
petual in character. Civ.Code Puerto 
Rico 1930, §§ 465, 470, 530, 534.—Men- 
dez v. Bowie, 118 F.2d 435. 

Cal.App. The “rule against perpetu- 
ities’ as it existed under the common 
law is an established rule of property 
law of California.—Dallapi vy. Campbell, 
114 P.2d 646. 

The rule against perpetuities only ap- 
plies to future interests in property 
and is not concerned with such inter- 
ests which are vested.—Dallapi  v. 
Campbell, 114 P.2d 646. a 

Ill, The “rule against perpetuities” 
is a rule of law and not a rule of con- 
struction.—_Johnston y, Cosby, 29 N.D. 
2d 608, 374 Ill, 407. > e 


two witnesses who would testify di- 


a ae 


‘ rip perso! 
_ grantor’s_ ise 

emen ve, which, stnetly _ speaking, 
lies that owner thereof shall take 
no profit from soil, but is more. proper- 


ly termed a “profit a prendre’, and 


hence is not subject to rule against 
perpetuities.—Anderson vy. Gipson, 144 
S.W.2d 948. : é 


§ 2 

Conn. The repeal of the statute 
against perpetuities' did not have the 
effect of validating provisions in the 
wills of testators who died before that 
repeal which were void under its terms. 
Gen.St.1887, § 2952.—Congregational 
Home Missionary Soc. v. Thames Bank 
& Trust Co. of Norwich, 14 A.2d 626. 
127 Conn. 1. 

Conn. A construction of a will which 


- will make void a devise or bequest as 


an illegal perpetuity will be avoided 
if the language used is fairly open to 
an interpretation which would make 
the devise or bequest valid.—Westport 
Paper-Board Co. v. Staples, 15 A.2d 1. 
127 Conn, 115. 

Conn. Where last codicil to will was 
executed after the statute of perpetui- 
ties was repealed, and the codicil re- 
published and affirmed the will and 
prior codicils which were executed 
while the statute was in force, the 
question of validity of remainder inter- 
est created by 1 
governed by common-law rule against 
perpetuities and not by_the statute.— 


Westport Paper-Board Co. v. Staples, 
15 A.2d 1, 127 Conn. 115. 
Pa.Orph. The orphans’ court will 


not decide whether a remainder inter- 
est violates the rule agaisnt perpetui- 
ties at a time when a valid preceding 
life estate has not terminated.—In re 
Biiyeu’s Estate, is eo: & C. 0. 


D.C.D.C. . The common-law rule 
against “perpetuities’” as it relates to 
remote vesting of title is distinct from 
the more ancient rule against suspen- 
sion of alienation, and, while originally 
confined to a period of lives in being 
and a reasonable time thereafter, has 
become crystallized into limitation of 
a life or lives in being and 21 years 
thereafter plus the period of gestation. 
—Burdieck v. Burdick, 33 F.Supp. 921. 


Ariz. Where ead toa desig 
roperty, provided, is my wis 
p a * that my estate * * * shall 


be kept among the descendants of my 
late father and mother”, if word “wish” 
were construed in a testamentary sense 
and not a precatory sense, provision 
would violate statute against perpetu- 
ities. Code 1939, § 71-106.—In re Hay- 
ward’s Estate, 110 P.2d 956. 

Cal.App. The rule against perpetui- 
ties relates only to future interest in 
property, the vesting of which is to be 
postponed beyond the allotted time, 
whereas the rule relating to restraint 
on alienation is statutory in origin and 
has reference to an undue prevention of 
the transfers of estates already vested. 
Civ.Code, 715.—Dallapi v. Campbell, 
114 P.2d 646. 

Jil. Where the intention of a testator 
or testatrix has been determined, and it 
violates the rule against perpetuities, 
the devise or bequest must fail.—John- 
ston v, Cosby, 29 N.H.2d 608, 874 IIL 
407. 

Ill. The vesting of a legacy may be 
postponed without violating the “rule 
against perpetuities” for a life or lives 
in’ being and twenty-one years there- 
after—Sueske v. Schofield, 34 N.H.2d 
399, 376 Ill. 431, affirming 28 N.EH.2d 
138, 306 Ill.App. 80, transferred 24 N. 
H.2d 342, 372 Ill. 481. 

Nev. Where fund and income from 
will vested at once in testator’s brother 
named: in will and the brother’s chil- 
dren, the rule against perpetuities was 
not applicable. Const. art. 15, § 
Tsirikos v. Hatton, 116 P.2d 189. 

N.J.Ch. The “rule against perpetui- 
ties” requires that all future estates, 
legal or equitable, in realty, except 
dower and curtesy and rights of entry 
for conditions broken, or personalty 
which are contingent and indestructi- 
ble, must be such as necessarily to vest, 
if at all, within the term measured by 


iS not 


the last codicil was 


ane 3 “e 
eas ft : 
of ow 

of the interest and 21 years thereafter, 
—Schumacher v. Howard Sav. Inst., 15. 
A.2d 107, 128 N.J.Eq. 56. — rink 
_N.J.Ch. The “rule against perpetui- 
ties” is only applicahle to the vesting of 
estates, not to their enjoyment, and, if 
an estate vests within the time limited 
by the rule, then the rule has no ap- 
plication.—Schumacher y. Howard Sav. 

Inst., 15 A.2d 107, 128 N.J.Eiq. 56. 
N.¥.Sur. Under will creating trust 
for benefit of testatrix’ son and “‘aft- 
er his death to pay the income there- 
of to his widow if he leaves one, dur- 
ing her life’, which son at time of 
execution of will was unmarried and 
did not contemplate marriage, any 


‘woman who bore relationship of wife 


to testatrix’ son at time of son’s 
death would complv with description 
in will, with result that such sec- 
ondary life beneficiary might conceiy- 
ably be a’ person who was not in 
being at death of testatrix with re- 
sult that such secondary life estate 
would in such contingency be invalid. 
—In re Horton’s Will, 24 N.Y.S.2d 278. 
175 Mise. 542. 

N.Y.Sur. A grandson of testator de- 
livered eight months and six days after 
testator’s death was a life “in being” 
at _testator’s death within statute pro- 
viding that every future estate shall be 
void in its creation which shall sus- 
pend the absolute power of alienation 
for a period longer than during the 
continuance of not more than two lives 
in being at the creation of the estate, 
so that where testator created trust for 
widow and gave her power of appoint- 
ment and widow exercised power over 
remainder by gift of principal in trust 
for the grandson with direction to pay 
one-half of principal to him when he at- 
tained age of 30 years and balance when 
he attained age of 35 years, the trust 
for grandson was not void. Real Prop- 
erty Law, § 42.—In re Holthausen’s 
Will, 26 N.Y.S.2d 140, 175 Mise. 1022. 

A trust may validly be measured by 
life of a person en ventre sa mere. 
Real Property Law, § 42.—In re Holt- 
N.Y.S.2d 140, 


hausen’s Will, 26 175 
Mise. 1022. 
N.Y.Sur. To render future estates 


valid, they must be so limited that in 
every possible contingency they will ab- 
solutely terminate within the prescribed 
period of two lives _in being.—In re 


Copp’s state, 29 N.Y.S.2d 214, 176 
Misc. 777. 
Or. An interest must vest if at all 


not later than 21 years after some life 
in being at the creation of the inter- 
est.—Stein v. U. S. Nat. Bank of Port- 
land, 108 P.2d 1016. 

Pa. Where will provided for certain 
life estates after which land was devis- 
ed to nephew and niece “or to the 
survivor of them and the heirs of such 
survivor forever’ subject to support of 
testator’s favorite horse and that no 
eruelty to animals on farm should be 
tolerated, and that no part of timber 
growing on farm should be removed 
except as dead timber, and that burial 
ground of testator’s favorite horses 
should never be disturbed, and provid- 
ing that if conditions be disregarded, 
title should vest in named charitable 
institution, niece and nephew took life 
estates with cross-remainders in fee 
which amounted to a disposition of 
entire fee to them, and devise over to 
charitable institution could not take ef- 
fect as a “remainder,” since it followed 
a gift of entire fee and if considered as 
an “executory devise’ was void as 
violating “rule against perpetuities.”— 
Betts v. Snyder, 19 A.2d 82. 

Pa.Orph. A will which provides for 
and creates a trust which shall con- 
tinue for the life of decedent’s widow 
and continue until his son already in 
existence and living, reaches the age of 
forty-three years, takes the life of 
the widow as the measure of time 
and is not in violation of the rule, 
there being no limitation as to any 
particular life or any number of lives 
as long as they are in being at the 
time of the creation.—In re Reed’s Hs- 
tate, 23 Erie 20. 
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rgon or persc 
time of the creation prohibition against t 
_ ture interests or estate which 


te 2 Toh. 

ar a : RA te 

The. rule against . perpetuitie 
e creation « 

sibility may not become vested — 

a life or lives in being and twent 


years thereafter. 
riod of i 


P.2d 548. Fe 
Wash, A testamentary trust 
ing for termination of trust on da 
death of the “last survivor” of te 
tor’s wife, brother, daughters and 
dren of daughters born prior to dat 
of testator’s death, and for distr 
tion of the trust estate among chil 
of testator’s daughters and _ their 
scendants, and if such _ children 
their descendants should be ine 
charities selected by trustee in its d 
cretion, did not violate “rule agair 
perpetuities’” the term “last surv 
meaning the longest liver of two f 
sons named.—Bank of California 
Ager, 109 P.2d 548. ; ‘ 
The “rule against perpetuities” 
plies only to the vesting of future 
tates, not to vested estates, and e 
future limitation of an estate is ve 
as too remote unless it is apparent that ~ 
it must take effect and vest within 
period allowed by the rule—Bank 
California v. Ager, 109 P.2d 548, 
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Cal.App. Under the “rule against 
perpetuities” as applied to interest i 
land, any limitation or provision th 
purpose or possible effect of which is 
to cause an estate to commence in th 
future is invalid if as a result thereof, 
an estate may commence more tha 
years after a life or lives in be 
Dallapi v. Campbell, 114 P.2d 64 a? 

The mere possibility of property in 
terest vesting beyond the period 
lives of persons in being plus 21 y: 
constitutes violation of rule agai 
perpetuities——Dallapi v. Campbell, 
P.2d 646. : ti 

Ill. Where will provided that net — 
income of testatrix’ estate should be 
paid to testatrix’ son, during his life, © 
and, in event he should die during the 
existence of the trust, such incom 
should be paid to the lawful heirs o 
his body at the time of his death, pe 
stirpes and not per capita, and at the 
time of the testatrix’ death her son w 
alive and it was possible for him 
have children in addition to an on 


¥ 


against perpetuities’ on theory tha 
the vesting of the estate depended upon 
the time the will should be probated 
which might be more than 21 years aft- 
er the death of the testatrix, where all 
the property of testator was left to 
trustee in trust and vested in trustee 
upon testatrix’ death. Const. art. 15, § | 
4.—Sarrazin v. First Nat. Bank of Neva- 
da, 111 P.2d 49. 

The fact that will did not dispose of 
residuary estate in certain contingen- 
cies and that proceeding might be ‘s 
necessary at some remote date to de- a 
termine in whom the corpus of the . 
estate might ultimately vest did not 
render will invalid as contrary to the 
“rule against perpetuities’” since the 
residue would immediately vest as in- 
testate property in testatrix’ heirs, or 
if there were no heirs, in the state by 
escheat. Const. art. 15, § 4.—Sarrazin 
vis First Nat. Bank of Nevada, 111 P.2d 


N.J.Ch. Under the “rule against per- 
petuities’”, no interest in realty is valid 
unless it must vest, if at all, not later 
than 21 years after some life in eer 
at the creation of the interest, and it 


i‘ 


i 


as nt ; : s # ae oe ‘: oe 
he possibility ‘that the period 


, 129 N.J.Eq. 399. 
Pa.Orph. Where a 
_her estate in trust for the life of her 
son, and then in trust for the respective 
lives of his ¢@hildren, and upon the 
death of each of his children to pay 


testatrix gives 


estatrix’s death, 
dren, it is possible that he may have 
i ' children, the testamentary dis- 
position violates the rule against per- 
- petuities, even though he in fact there- 
after has no more children.—In re 
ecap’s Estate, 39 D. & C 5 
.Orph. Testator gave residuary es- 
in trust to pay income to daugh- 
d after her death to. grandchil- 
for their lives, and after the 
ea hot each grandchild, to the chil- 
en “of the grandchild until such 
dren become of age, when remain- 
er to be distributed. Testator was 
urvived by daughter and three grand- 
hildren. Held, trust is void as viola- 
ion of rule against perpetuities. Al- 
though grandchildren were living at 
ator’s death, they were not named 
ie will, but were provided for as 
lass. There was a possibility that 
fator’s daughter might have another 
d, whose child (testator’s great- 
dchild) would not obtain a vested 
est within the time limit pre- 
the rule—In re Yewdall’s 


ingencies provided as to disposition. 
class of grandchildren is not re- 
ected to those living at his death, 
t may include after-born grandchil- 
‘en, the life estates to grandchildren 
nerally and the remainders are illegal 
ind void.—In re Yewdall’s Estate, 57 
ontg, 117. © 

The rule against perpetuities pro- 
‘bits the creation of future interests 
estates which by possibility may 
ot become vested within a life or lives 


ewdall’s Estate, 57 Montg. 117. 

t is the possibility—not the proba- 
ty—that future estates may not 
est within the lawful period, which 
the proper test in determining wheth- 
er or not the rule against perpetuities 
as been violated. If, at the creation 
of the interest, by any circumstances 


onstitutional provision against per- 
- petuities, is a limitation taking the sub- 
ject matter out of commerce for a 
period of time greater than a life or 
lives in being and 21 years thereafter, 
and, if by any possibility a devise vio- 
lates such rule, devise cannot stand. 
-_-Vernon’s: Ann.St.Const. art. 1, Es 
‘Boone v. Stone, 142 S.W.2d 936, error 
dismissed, eee en correct, 


In. 
from stock should be paid by trustee 
to mother and sister for their lives, 
and that upon their deaths stock itself 
should be transferred to widow or her 
descendants, if any, or to her heirs, 
‘court’s construction of will requiring 
that interests in remainder relinquished 
by widow’s renunciation of will would 
be sequestered and applied to compen- 
gate disappointed legatees consisting 

of widow’s descendants, if any, or her 
heirs, did not violate the “rule against 
perpetuities’”. Smith-Hurd Stats. c. 3, 
80.—Sueske v. Schofield, 34 N.E.2d 
899, 376 Ill. 481, affirming 28 N.H.2d 
138, 306 Ill.App. 80, transferred 24 N, 
2d 342, 372 Ill. 481. 
“hae Pa.Orph, As the illegal 


Where will provided that income 


ci 
* 


provisions 


Tea 
cannot be se ted from t 
provisions without defeating testa’ 
purpose in creating 24 
is wholly bad and must be stricken 
down.—In re Yewdall’s Estate, 57 
Montg. 117. 

Where trust of residuary estate for 
testator’s daughter and grandchildren, 
with remainder to great-grandchildren, 
ig stricken down as violating the rule 
against perpetuities, with the result 
that testator died intestate as to the 
curpus, circuity of action will be 
avoided, and-instead of awarding the 
corpus to the personal representative 
of the deceased daughter, it will be 
awarded in accordance with the daugh- 
ter’s will.—In re Yewdall’s Hstate, 57 
Montg. 117. 
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Cal.App. The reservation in grantor, 
as against grantee, of power or right 
to lease grantee’s property, for oil and 
gas purposes, unlimited as to the time 
of execution of such lease, was a viola- 
tion of the rule against “perpetuities” 
and was therefore void.—Dallapi v. 
Campbell, 114 P.2d 646. 

Where deed reserved exclusive right 
to grantor, as against grantee, to lease 
and contract for drilling and to market 
and sell all oi!, gas and other hydro- 
carbon substances which might be’ re- 
covered and saved from the land con- 
veyed, and the reservation was unlim- 
ited as to the time of execution of such 
lease, the rule against “perpetuities” 
was violated at time of execution of the 
deed, since the possibility that a future 
interest might vest beyond the required 
period as conformity to the rule did 
not permit speculation regarding vest- 
ing of such future interest within the 
period of lives of persons in being plus 
21 years.—Dallapi v. Campbell, 114 P. 
2d 646. 

Where reservation to grantor of ex- 
elusive right, as against grantee, to 
lease and contract for drilling for, and 
to market and sell oil and gas was un- 
limited as to time of execution of lease, 
the rule against perpetuities was vio- 
lated regardless of fact that an oil and 
gas lease was actually exeeuted some 
ten years subsequent to execution of 
the deed.—Dallapi v. Campbell, 114 P. 
2d 646. 

Ky. Where deed recited a valuable 
consideration and contained all lan- 
guage and formalities necessary to 
convey a fee-simple title, but contained 
provision that if land should not be 
used for school purposes it should re- 
vert to “owner of the farm” -from 
which land was taken, contingent re- 
version was to the farm but not to 
grantor, his heirs or assigns, and vest- 
ing of contingent reversion was; indefi- 
nitely suspended contrary to statute 
against suspension of power of aliena- 
tion for a longer period than a life or 
lives in being at the creation of the 
estate and 21 years and 10 months 
thereafter, and such provision was 
void. Ky.St. § 2360.—McGaughey vy. 
Spencer County Board of Bducation, 
149 S.W.2d 519, 285 Ky. 769, 133 A. 
L.R. 1474, 


N.J.Ch. A paragraph of will provid- 
ing that, on death of testator’s wife 
and daughter, executors should divide 
balance of his estate remaining in their 
hands equally among the daughters of 
testator’s brothers and sisters, givin 
to each child or children of any suc 
deceased daughter the share to which 
the parent would have been entitled 
under the witl, if living, to be divided 
among the children, if more than one, 
in equal parts, did not contravene the 
“rule against perpetuities’”.—Schumach- 
er v. Howard Sav. Inst., 15 A.2d.107, 
128 N.J.Eq. 56, 


N.J.Ch. Where lessor executed 999- 
year lease subject to renewal for like 
period, and subject to condition that 
the lessee should erect hotel on the 
premises and that the remaining part 
of the premises should be used as a 
lawn for the hotel, and the lease pro- 
vided that in case lessee should fail to 
erect hotel or hotel should be destroyed 
and not rebuilt within one year there- 
after, tenancy should cease and prem- 


t or’s” 
the trust, the trust. 


g the “rule. 
petuities’.—Coleman House v. 
ape. ‘Park, 19 A.2d 889, 129 N 
399. ta 
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Conn. A gift to the “issue” of a 
person in being, unless the circum- 
stances disclose that the testator used 
that word in other than its primary 
meaning of descendants of any degree, 
is invalid under the statute against 
perpetuities. Gen.St.1887, § 2952.— 
Congregational Home Missionary Soc. 
v. Thames Bank & Trust Co. of Nor- 
wich, 14 A.2d 626, 127 Conn. 1. 

Where testator provided that, should 
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‘either of four daughters die before 


termination of trust not leaving sur- 
viving issue, sum bequeathed to de- 
ceased daughter should be equally 
divided between survivors and _ issue 
of any who may have deceased, but if 
either should die leaving issue sur- 
viving at time of distribution then 
such issue should take, gift to surviv- 
ing issue of any of legatees named 


who died before termination of trust’ 


was void under statute against per- 
petuities in effect at time will was 
made.  Gen.St.1887, § 2952.—Congre- 
gational Home Missionary Soe. v. 
Thames Bank & Trust Co. of Norwich, 
14 A.2d 626, 127 Conn. 1. 

Where testator provided that should 
either of four daughters to whom he 
bequeathed separa sums die before 
termination of trust not leaving sur- 
viving issue, sum bequeathed to de- 
cease daughter should be equally 
divided between survivors and 
of any who may have deceased, but if 
either should die leaving issue surviv- 
ing at time of distribution then such 
issue should take, gift:sover to issue 
was void as a “‘perpetufty”, but such 
invalidity would not invalidate gifts 


to daughters’ which were effectual on 
testator’s death to vest in each the 


right to receive the sums bequeathed 
at termination of trust and, on death 
of a legatee leaving children, gift would 
pass to her estate through which 
children would share in gift.—Congre- 
gational Home Missionary Soc. v. 
Thames Rank & Trust Co. of Norwich, 
14 A.2d 626, 127 Conn. 1. 4 


Conn. Where codicil provided that. 
property should be given to children of 
testator’s grandson for life with re- 
mainder in fee to their children, if the 
gift of the life estate to the grandson’s 
children was a ‘class gift’, it would 
open to let in any children who might 
be born to the grandson after the death 
of testator, and the class who would 
take the remainder might not be de- 
terminable until the death of a child 
born after the death of the testator 
and the rule against perpetuities would 
be  violated.—Westport Paper-Board 
Co, v. Staples, 15 A.2d 1, 127 Conn. 115. 


The court cannot, merely to avoid 
application of rule against perpetuities, 
give to the word “children”, as used in 
a will, a,meaning which would exclude 
subsequently born children, and. only 
where there is a basis upon which the 
court can find an actual intent to use 
the word in a narrower sense will the 
court so interpret it.—Westport Paper- 
Board Co. v. Staples, 15 A.2d 1, 127 
Conn, 115, 

Where codicil provided that property 
should be given to “children” of testa- 
tor’s grandson for hfe with remainder 
in fee to their children, gift to the 
grandson’s children was a “class gift” 
which would open to let in any chil- 
dren born to grandson after testator’s 
death, and the gift to the children of 
the grandson’s children violated rule 
against perpetuities and was void.— 
Westport Paper-Board Co. v, Staples, 
15 A.2d 1, 127 Conn, 115. . 
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N.Y.Sur. A secondary life estate lim- 
ited upon the life of) any wife whom 
primary life tenant might marry is 
void, since such wife may be a_per- 
son born after the death of the testator 
and thus not in being at the date of the 


issue’ 


/ 
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~ Woodlands Cemetery Co. of Philadel- 


5 aoe ; : 
it ee § ; 
. The unlimited duration of a 
0 permitted in case of charitable 
trusts.—Sussex Trust Co. v. Beebe Hos- 
pital of Sussex County, 15 A.2d_ 246. 
Del.Super. Where bequest to Penn- 
sylvania cemetery corporation of a sum 
sufficient to keep family burial lots in 
perpetual care out of interest there- 
from was directed to be administered 
as a trust in Pennsylvania, which by 
statute provides that such a bequest 
shall not fail because made in perpetui- 
ty but that it shall be held to be made 
for charitable use, the public policy 
of Delaware eould not be said to have 
been violated’ by the direction of, the 
will. 9 P.S.Pa. § 4.—State, for Use of 


phia, v. Lodge, 16 A.2d 250. 

N.J.Ch. Where testatrix who died 
in Rhode Island in 1887 bequeathed 
the whole of her property to her son 
and his heirs, but provided that if the 
son should die leaving no descendants, 
a certain portrait should go to the 
New Jersey Historical Society, the son 
acquired title to the portrait in fee 
simple subject to being divested upon 
an indefinite failure of his descendants 
and where son bequeathed all his prop- 
erty to his wife for life with remainder 
to his children without specific ref- 
erence to the portrait, the wife and 
children acquired fee-simple title to the 
portrait subject to being divested by 
gift over in fee to the society upon 
the running out of the line of the 
son’s descendants, since the gift over 
was a charitable bequest valid under 
exception to “perpetuities rule”’.—Red- 
mond y. New. Jersey Historical Soc., 
18 A.2d 275; 129 N.J.Eq. 57. 

N.C. Charitable trusts are not sub- 
ject to rule against perpetuities. Pub. 
Laws 1925, ¢@ 264.—Penick v. Bank 
of Sy REAR OTM 12 §.B.2d 253, 218 N. 
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N.C. A charitable trust set up in 
will which provided that at expira- 
tion of 99 years the trust fund and 
its accumulations should be paid to 
beneficiary, which was a religious body 
of unlimited duration, did not violate 
any law or contravene any rule re- 
stricting transmission and tenure of 
property, and was not contrary to 
“public policy’.—Penick v. Bank of 
GLASER OS, 12 §.H.2d 258, 218 N.C. 


Where charitable trust set up in will 


_ provided that at expiration of 99 years 


the trust fund and its accumulations 
should be paid to beneficiary, which 
was a religious body of unlimited 
duration, speculations as to what con- 
ditions might prevail at termination 
of the period, or possible consequences 
of attempting to administer a fund for 
so long a time, were not sufficient to 
defeat manifest intent of donor.—Pen- 
ick v. Bank of Wadesboro, 12 8.H.2d 
253. 218 N.C. 686. 

S.C. In action involving construction 
of a will bequeathing property in trust 
forever to be maintained as a museum, 
evidence that only a small percentage 
of articles placed on exhibit were of 
museum value, and that maintenance 
of such museum detracted from cul- 
tural reputation of city, was admissible 
under issue as to whether museum was 
a charitable trust under exception to 
rule against perpetuities.—Medical Soc. 
of South Carolina v. South Carolina 
Nat. Bank of Charleston, 14 S.H.24 577. 
L9% Si@3796. 


Evidence that maintenance of a muse- 
um, provided for by will bequeathing 
property in trust forever for the pur- 
pose of establishing and maintaining 
such museum, would be a detriment 
rather than a benefit to the public and 
reflect upon the cultural reputation of 
the city, sustained court’s finding that 
trust provided for was not a “‘charita- 
ble trust,” such as could be carried out 
under exception to rule against perpetu- 
ities.—Medical Soe. of South Carolina 
y. South Carolina Nat. Bank of Charles- 
ton, 14 S.B.2d 577,197 S.C.. 96. 

Wash. A power of appointment giv- 
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e 
two non 
state enga 
of 


of testator’s children, was valid as a 
power exercisable in favor of a “public 


charity.” Rem.Rev.Stat. § 11218.— 
he of California vy. Ager, 109 P.2d 
f § 61 
Cal.App. A general power of ap- 


pointment in a donee of the power does 
not come within the prohibitions of the 
rule against perpetuities—Dallapi v. 
Campbell, 114 P.2d 646. 

N.Y.Sup. The direction of the Real 
Property Law that the period during 
which the absolute right of alienation 
may be suspended by an instrument in 
execution of a power must be computed 
not from date of instrument, but from 
time of creation of 10 ed applies as 
well to personalty, ersonal Propert. 
Law, § 11; Real Property Law, § 178. 
Sa Trust Co, v. Sill, 27 N.Y.S.2d 


Where trust instrument creating in- 
ter vivos trust suspended ownership of 
trust property during life of donee 
who was given a power of appointment 
by will, and donee’s will set up trusts 
and suspended ownership during the 
lives of her husband, of her daughter, 
and of her son, who was not born at 
time of execution of trust instrument, 
appointment of trust estates for chil- 
dren was illegal, since will suspended 
ownership for more than two lives in 
being. Personal Property Law, § 11; 
Real Property Law, § 178.—Geneva 
Trust Co. v. Sill, 27 N.Y.S.2d 289. 


N.Y.Sur. An appointment, attempt- 
ed to be made by will creating trust 
for a third life in being, and contin- 
gent remainder provisions in such will, 
are invalid._In re Bearns’ Estate, 23 
N.Y.S.2d 1006. 


N.Y.Sur. In order that exercise of 
a power of appointment by donee of 
life estate with power of testamen- 
tary appointment be valid, the prop- 
erty must vest, under combined pro- 
visions of donor’s and donee’s will, 
at the end of the permitted statutory 
period for suspension of power of 
alienation.—_In re Trotter’s Estate, 23 
N.Y.S.2d 1007, 175 Mise. 356. 

Where donor’s will created a prima- 
ry life estate in testamentary trust 
for her son with power of testamen- 
tary appointment, provision in son’s 
will attempting to creat additional life 
estates for his two. daughters, who 
were not in being at date of death 
of donor, was invalid as an unlaw- 
ful suspension of power of alienation 
and violative of statutes of perpetui- 
ties, Personal Property Law, § 11; 
Real Property Law, §§ 42, 
re Trotter’s EHstate, 23 N.Y.S.2d 1007, 
175 Mise. 356. 

Where donor’s son was unmarried 
at date of execution of donor’s will 
creating life estate in testamentary 
trust for his son with power of tes- 
tamentary appointment, provision in 
donor’s will directing that in default 
of power, one-third of income of trust 
was to be paid to widow of son was 
invalid as an unlawful suspension of 
power of. alienation and violative of 
statute of perpetuities. Personal Prop- 
erty Law, § 11; Real Property Law, 


§ 42, 178.—In re Trotter’s HWstate, 23 | 


N.Y.S.2d 1007, 175 Mise. 356. 

N.Y.Sur. The number of life es- 
tates created under will of donor and 
donee with power of testamentary ap- 
pointment must not exceed statutory 
limit of the lives of two persons plus 
a minority in fee——In re Trotter’s Hs- 
tate, 23 N.Y.S.2d 1007, 175 Mise. 356. 

Where will devises a life estate in 
testamentary trust with power of tes- 
tamentary appointment and additional 
life estates, are created by donee’s will, 
life tenants must have been in ex- 
istence at date of donor’s death to 
sustain validity of additional life es- 
tate.—In re Trotter’s Estate, 23 N.Y. 
S.2d 1007, 175 Misc. 356. 


’ petuities, 


N.Y.Sur. J 
been insufficient to set up in amow 
directed certain trusts under will git 
ing testator’s daughter power al 
pointment over one-half of remainde 
of trust created for her benefit, an 


i 


e 
husband, the addition to trust i 
for daughter of a portion of remain 
of another trust created by will | 
life of testator’s aunt, who survived 
daughter, did not violate rule again 
perpetuities on ground that if daughte 
had survived aunt, a portion of fund 
transferred might be continued i ; 
for three lives in being. Pers 
Property Law, § 11.—In re Baldwi 
Will, 26 N.Y.S.2d 414, 175 Misc. 
Pa. Where donee of a power 
pointment who was life benefici: 
fund created by donor, by done 
created trust of residue of 
property and of that over whic 
had power to appoint, income to 
paid during life of donee’s 
the wife and to donee’s children, a 
if either or both children predeceass 
wife their share was to be paid to w 
during her life, donee’s will D 
violate rule against “‘perpetuities” not: 
withstanding wife was not married 
donee at time of donor’s death, 
wife who was living at time of dono 
death could be considered the “I 
being’ within perpetuities rul 
Reed’s Wstate, 19 A.2d 365, 342 
Where donee of a power of appo 
ment who was life beneficiary of - 
created by donor appointed — 
will life estates and certain remainde 
estates, all of which took effect with 
time prescribed by rule against pe 
the vested life esta 
valid, and whether provisions in 
ed to benefit parties at terminati 
such life estates were valid or n 
required to be determined at e 5 
such life estates.—In re Reed’s Estate 
19 A.2d 365, 342 Pa. 54. E 
Where donee of a power of ap - 
ment who was life beneficiary of fun 
created by donor, by donee’s will cr 
ated trust of residue of his own prop 
erty and of that over which he he 
power to appoint, income to be pa 
during life of donee’s life to the 1 
and to donee’s children,’ and if eith 
or both children predeceased wife t 
share was to be paid to wife du 
her life, donee’s will did not vio 
rule against ‘‘perpetuities’ because por». 
tion of remainder appointed was po 
sibly void for remoteness, 
that trust provisions constituted su 
integrated plan that donee could not ~ 
have intended some to remain if others 
failed—In re Reed’s Estate, 19 A.2d 
365,. 842 Pa. 54. Bho t . 
62 vei, 


§ : 
C.C.A.4.. Where will of donor, ‘Wit 
died domiciled in Pennsylvania, gave — 
donor’s daughters a general power 
appointment by will as to principal — 
which supported their respective shares 
of income from donor’s estate and pro- 
vided that principal of share of daugh- 
ter failing to exercise power should go. 
to her lawful issue absolutely in fee, 
and will of donor’s daughter placed — 
daughter’s share of donor’s estate in ~ 
trust for benefit of daughter’s husband 
and children and provided that if any — 
child died leaving surviving children : 
the income of such child’s part should. 
be paid equally to its children until 
youngest attained age of 21 years, and 
daughter’s only child who could take 
under power of appointment was living 
at donor’s death, under Pennsylvania 
law daughter’s exercise of power, to 
extent of remainder interest given her 
children’s children, did not violate rule 
against perpetuities.——Legg’s Estate v. j 
Commissioner of Internal Revenue, 114 
F.2d 760. 

Del.Ch. Where life beneficiary of in-~ 
ter vivos trust having power of ap- eS 


b 


€ : £ es bet es 
intment gave his remainder interest 
nm his death to his children for life 
UR d provided that the remainder should 
- go absolutely to the appointees of his 
children, and, in default of appoint- 
ment, to their lineal descendants, the 
provisions relating to the appointees 
of the life beneficiary’s children or to 
he lineal descendants, were void as 
violating the rule against ‘“perpetu- 
es’.—Wilmington Trust Co. v. Wil- 
oe ngton Trust Co., 15 A.2d 153. 
_ N.Y.Sup. Provisions of will that 
trust funds over which testator had 
power of appointment should be held 
in trust during life of .testator’s wife 


Personal Property Law, § 11; Real 
_ Property Law, § 42.—Van Wagenen Vv. 
x, 22 N.Y.S.2d 803. 

_N.Y.Sur. Where testator created a 
trust for the benefit of his daughter 
‘or life and conferred upon her a gen- 
ral power to appoint the remainder, no 
portion of the appointive fund could 
be held in further trust for a person 
ot in being at death of testator.—In 


on, living at son’s death, and issue of 
ny deceased child per stirpes and not 
per capita, and of the various persons 
“who answered the description of life 
tenants at time of the death of the tes- 
_tator’s son, only one son of testator’s 
_ son was in being at date of death of 
testator, attempted exercise of the pow- 
er of appointment under the will of 
_ testator’s son was void under the stat- 
ute against perpetuities. Personal 
Property Law, § 11; Real Property 
Law, §§ 42, 178.—In re Belmont’s Es- 
tate, 22 N.Y.S.2d 800. 
; _ § 65 
C.C.A.4, The instrument exercising a 
wer of appointment must be read as 
ough a part of instrument creating 
she power, in determining whether ex- 
ercise of power violates rule against 
perpetuities, but in such case there is 
n exception to general rule that pos- 
ibilities and not actual conditions must 
be considered in determining whether 
rule against perpetuities is violated by 
exercise of power, and determination of 
_walidity of appointment in such cases 
_ depends upon facts as they actually ex- 
ist at time appointment is made and not 
- possibilities—Legg’s Estate v. Commis- 
eae of Internal Revenye, 114 F.2d 


§ 71 
C.C.A.Il. Provision in will placing 
proceeds of sale of realty in trust for 
purposes of sale and distribution of 
proceeds, as soon as practicable after 
_ testatrix’ death, which devised portion 
of proceeds to testatrix’ son and di- 
rected that son’s share be paid by trus- 


able in equal quarterly installments, 
did not violate rule against perpetu- 
ities—Hormann y. Northern Trust Co., 
114 F.2d 118. 
D.C.D.C. Under will creating trust 
_. to be effective for 21 years after the 
death of both of testator’s named 
nieces, the future remainder interests 
did not violate common-law rule 
against “perpetuities” where estate 
vested within lives in being and 21 
years afterwards.—Burdick y. Burdick, 
yao L Supp. 921. 
| D.C.D.C. The _ possibility that, at 
time prescribed by will for division of 
estate, some of those entitled thereto 
- might be infants or under disability 
? and as such unable to alienate property 
then received, did not invalidate trust 
as in violation of statute against sus- 
‘ pension of alienation, since the “sus- 
.: pension of the power of alienation” 
f prohibited by statute is such suspen- 


’ i 
sion as arises from term 


—Burdick vy. Burdick, 33 F.Supp. 921. 


tee in the sum of $600 per annum, pay- 


rom vé ni OL : 
by which estate is created and no 
such as might exist by reason of dis- 
ability of person in whom such inter- 
est vests at time of vesting, any such 
suspension being made by law and not 
by the will. D.C.Code 1929, T. 15, §8§ 
89, 44, 45, 53, 57, 58, 59, 61, °112, 283: 


Cal. Under trust agreement convey- 
ing realty to bank as security, the pro- 
vision that trustee might hold title even 
after expiration of 20-year term of 
trust until indebtedness was fully re- 
paid, as a security protection, was not 
contrary to rules against ‘“‘perpetui- 
ties” and restraints on alienation. Civ. 
Code, §§ 715,°716; Const. art. 20, § 9. 
—In re Gump’s Estate, 107 P.2d 17, 
prior opinion 97 P.2d 301. 

On issue whether inter vivos trust 
for term of 20 years conveying realty 
to bank as security violated rules 
against perpetuities and restraints on 
alienation on theory that trust con- 
templated a possible continuance for 
indefinite period beyond 20-year term 
because of failure to clear property of 
debts, the power of trustee to make 
repairs and improvements does not vest 
in such trustee power to make extrav- 
agant expenditures. Civ.Code, §§ 715, 
716, 857; Const. art. 20, § 9.—In re 
Gump’s Estate, 107 P.2d 17, prior opin- 
ion 97 P.2d 301. ‘ 

In testing a trust agreement for vio- 
lation of rules against perpetuities and 
restraints on alienation, its validity is 
to be judged as of date of its incep- 
tion and not by subsequent happenings. 
Civ.Code, §§ 715, 716; Const. art. 20, § 
9.—In re Gump’s Estate, 107 P.2d 17, 
prior opinion 97 P.2d 301. 

Conn. The provision in will that up- 
on ‘death of testator’s son or upon 
death of testator, if son died first, trus- 
tees were to pay two-fifths of income 
which son would have received had he 
lived, to ‘‘the wife of my said son’, and 
were to pay remaining three-fifths of 
the income to son’s lawful issue for 
a period of 21 years, and expiration 
of such time, principal of trust fund 
from which income was derived was to 
be paid to lawful issue of son then 
surviving, was not invalid as violative 
of “rule against perpetuities’, where 
it appeared that testator intended by 
references to “the wife” of his son, the 
wife son had when testator died, and 
not any wife whom he might thereafter 
marry.—Willis v. Hendry, 20 A.2d 875. 
127 Conn. 653. : 

Ill. The rule against perpetuities ap- 
plies where trusts have been created 
by will.—Johnston y. Cosby, 29 N.H.2d 
608, 374 Ill. 407. 

Iowa. The statute embodying the 
rule against perpetuities is not applica- 
ble where title vests in a trustee with- 
in the period stated in the statute. 
Code 1939, § 10127.—Lunt vy. Van 
Gorden, 294 N.W. 351. 

N.Y. A will devising one-fourth of 
residuary estate to executor in trust for 
division into three parts, each of which 
should be held in a separate trust for 
the respective children of testator’s 
three sons, but providing that, if any 
son should die childless, the trust prin- 
cipal held for the benefit of his children 
should become a part of the corpus of 
the other trusts, was invalid as to pro- 
vision for cross-remainders, since abso- 
lute power of alienation of all of the 
principal of each of the trusts might be 
suspended under varying conditions for 
three lives. Real Property Law, § 40; 
Personal Property Law, § 11.—In re 
Gorham’s Will, 28 N.E.2d 888, 283 N.Y. 
399, arming In re Gorham’s Estate, 
17 N.Y.S.2d 102, 258 App.Diy. 533, re- 
argument denie 
29 N.E.2d 658. 

N.Y. Where will in effect provided 
for a trust for the life of the husband 
and a trust for each daughter of one- 
half of the principal remaining upon 
husband’s death and the disposition to 
be made upon the death of each daugh- 
ter was dependent upon whether she 
was, survived by issue, limitation to 
surviving daughter in event that the 
daughter first dying left no issue was 
invalid.—In re Halsey’s Will, 36 N.B.2d 


In re Gorham’s Will, 


“each daughter on one-half of the prin- 


for the life of husband and in 


cipal remaining upon the husband's 


‘death, and the disposition to be made 


upon the death of each daughter was 
dependent upon whether she was _ sur- 
vived by issue, limitation to surviving 
daughter in event that daughter first 
dying left no issue could not be excised 
and remainder accelerated, since re- 
maindermen of such shares could not be 
determined until death of both daugh- 
ters, and gift of such share to remain- 
dermen was invalid in that share of 
residue to be held in trust for each 
daughter could not vest if either left 
no issue surviving until death of sur- 
vivor of them, a contingency which 
would endure longer than two lives in 
being.—In re Halsey’s Will, 36 N.H.2d 
91, 286 N.Y. 154, reversing In re Hal- 
sey’s Hstate, 24 N.Y.S.2d 370, 260 
App.Div. 1051. i 

N.Y.Sup. A trust agreement where- 
by main trust was to terminate at 
death of settlor or at death of his 
son, if. son survived settlor, did not 
contravene the statute piobinuy the 
suspension of absolute ownership of 
personalty for more than two lives in 
being at date of instrument contain- 
ing such limitation, since life of settlor 
could not be counted as a “life in 
being.’”’” Personal Property Law, § 11. 
—Schenectady Trust Co. v. Seward, 21 
N.Y.S.2d 815. 

A trust agreement in favor of set- 
tlor’s grandchildren, with power reserv- 
ed in settlor to revoke or modify agree- 
ment, would be construed as creating 
separate trusts in favor of two of set- 
tlor’s grandchildren with the share of 
each grandchild vesting on his death in 
his heirs, and as so construed was not 
invalid as contravening the statute pro- 
hibiting the suspension of absolute 
ownership of personalty for more than 
two lives in being, as against claim 
that trust was invalid as being for the 
benefit of a class, and as admitting 
after-born children. Personal Property 
Law, § 11.—Schenectady Trust Co. v. 
Seward, 21 N.Y.S.2d 815. 

N.Y.Sup. A trust continuing for 
more than two lives in being is inval- 
id.—In re Munger, 22 N.Y.S.2d 187. 

Where mortgage which had constitut- 
ed sole estate of trust which was inval- 
id because continuing for more than 
two lives in being was paid and that 
trust had not in fact continued beyond 
statutory limits, would not validate the 
trust—In re Munger, 22 N.Y.S.2d 187. 

N.Y.Sup. Under New York law the 
term of a trust may not be longer 
than two lives in being at the time of 
the instrument or in case of a will for 
not more than two lives in being at the 
time of death of the testator. Personal 
Property Law, § 11; Real’ Property 


Law, 42.—Van Wagenen v. Fox, 22 
N.Y.S.2d 808. 
N.Y.Sur. Where will directing erec- 


tion of trust for life benefit of testa- 
tor’s widow provided that upon widow’s 
death trustees should pay one-third of 
principal to testator’s daughter, and 
ay income from remaining two-thirds 
o testator’s son during his lifetime 
and lifetime of son’s wife, and that 
upon their deaths, the two-thirds 
should be equally divided between tes- 
tator’s named grandchildren if living, 
otherwise to their respective issue, 
share and share alike per stirpes, and 
beneficiaries named in will, except. wid- 
ow, were living, secondary trust of 
two-thirds of principal was void for 
remoteness. _ Personal Property Law, 
§ 11; Real Property Law, 42.—In re 
Oppenheim’s Will, 24 N.Y.S.2d 599, 
175 Misc. 634. 

_N.Y¥.Sur. Where testatrix devised en- 
tire estate in trust to pay one-half of 
the net income to son during his life 
and at his death, “if he leave a widow” 
surviving, to pay portion of the net in- 
come of the estate to her during her 
life, and will did not preclude. pos- 
sibility that the son might marry per- 
son who was not in being at testatrix’ 
death, secondary trust for “a widow” 


ia 


. within that time, 


age of 21 years, and stating that dis- 
tribution should be made within 21 
years and 9 months from date of death 
of last surviving beneficiary living at 
time will went into effect, testator did 
not intend that distribution should be 
postponed until 21 years and 9 months 
after death of all beneficiaries named 
but that distribution must be made 
when brother and 
nephew were both dead, provided neph- 
ew’s youngest child had at that time 
attained the age of 21.—Stein v. U. S. 
Nat. Bank of Portland, 108 P.2d 1016. 

A will directing that distribution of 
corpus of trust should be made when 
both testator’s brother and nephew, the 
life beneficiaries, were dead and neph- 
ew’s youngest child living at time of 
testator’s death attained the age of 21 
years and that beneficiaries’ interests 
should be inalienable and not subject 
to their debts. created a valid “spend- 
thrift trust’? with respect to life bene- 
ficiaries’ interests not violative of the 
“perpetuities rule’ nor objectionable 
on the ground that vesting of future 
interests was too remote.—Stein v. U. 
“es Bank of Portland, 108 P.2d 

Pa. Where testator placed mineral 
property in trust and gave trustees 
power of sale thereof, and the will 
indicated that testator intended that 
his children should share equally in 
the trust property, and that the trust 


was created in order that it might be 


advantageously enjoyed by the testa- 
tor’s children, the trust was not void 
as a ‘‘perpetual trust’? because it con- 
tained no provision expressly setting 
forth the intended: duration of the 
trust, and the trust would terminate 
on the death of the last surviving child 
of testator or upon earlier exhaustion 
of the minerals or exercise by the trus- 
tees of the power of sale.—In re Shaw’s 
Bstate, 20 A.2d 202, 342 Pa. 182. 

Tex.Civ.App. Where will gave estate 
to testator’s son in trust for support of 
testator’s daughter and education of 
daughter’s children during daughter’s 
life, and, if daughter died before son 
and left issue of her body, one-half of 
property then in trustee’s hands was 
to vest in son and remaining one-half 
was devised to daughter’s surviving 
children, the trust to continue until 
youngest child reached majority, and 
daughter was living at testator’s death 
and had a minor child, and will made 
no disposition of remainder that would 
result if son predeceased daughter and 
left issue or if minor predeceased 
daughter and daughter left no other 
surviving children, will did not violate 
rule against  perpetuities. Vernon’s 
Ann.CiviSt. art. 3314; Vernon’s Ann, 
St.Const. art. 1, § 26.—Boone v. Stone, 
142 S.W.2d 936, error dismissed, judg- 
ment correct. “ 


§ 

App.D.C. Under will devising certain 
property after the death of testator’s 
son C. to his son G. for life, if he be 
then living, remainder in fee, to any 
eldest son G. might have living at the 
time of his death, “if G. dies before 
his father, without such son, then re- 
mainder in fee to my son F.” the gift 
to the great-grandson must vest imme- 
diately upon the death of G., a life in 
being, and hence does not run counter 
to the rule against perpetuities.— 
Reeves v. American Security & Trust 
Co., 115 F.2d 145. 

Iowa. The statute embodying the 
“rule against perpetuities” was inap- 
plicable to deed whereby grantor con- 
veyed property to trustee in trust for 
the benefit of grantor’s children and 
providing “this trust shall fully de- 
termine at the death of the last surviv- 
ing child of ay, children named herein”. 
Code 1939, § 10127.—Lunt v. Van Gor- 


den, 294 N.W. 351. 


Yr. 
a 
" 


deed wher a 


Ss 
a 


sons, 

there were no persons in being by 

whom an absolute fee in possession 

could be conveyed. Comp.Laws 1929, 

53 12934, 12935.—Bateson v, Bateson, 
3 N.W. 705, 294 Mich. 426, 


§ 80 : 

D.C.D.C. The Hnglish common law 
so far as it permits, under testamenta- 
ry trusts, accumulation of large sums 
of money not to be alienated for long 
period of time, is obsolete and repug- 
nant to American conditions and hence 
not applicable to District of Columbia. 
D.C.Code 1901, §§ 1, 1636, 1640; Const. 
Md,1776, Declaration of Rights, 5 — 
Burdick v. Burdick, 33 F.Supp. 921. 

Under will creating trust to be effec- 
tive for 21 years after death of testa- 
tor’s nieces, which trust as a whole was 
not invalid under rule against per- 
petuities or statute prohibiting re- 
straint of alienation, the provision that 
accumulations of income after payment 
of annuities were to be reinvested for 
increase and benefit of the trust fund, 
which involved the inalienable accumu- 
lation of a huge sum of money ap- 
proximating $10,000,000 for. a. period 
probably in excess of 60 years, was 
invalid as repugnant to principles of 
democracy. D.C.Code 1901, §§ 1, 1636, 


1640; D.C.Code 1929, T. 25, §§ 112, 
283; Const.Md.1776, Declaration of 
Rights, § 3.—Burdick v. Burdick, 33 
F.Supp. 921. 


Pa.Orph. Testamentary trust for six 
minor grandchildren to terminate on 
November 8, 1953, when principal and 
accrued income payable in equal shares, 
does not violate Act of April 18, 1853, 
P.L. 503, § 9, 20 P.S. § 3251. Date of 
termination is date when youngest 
grandchild becomes 18, and although 
oldest grandchild is 11 years older, 
disposition of income must await oldest 
grandchild’s coming of age—In re 
Richards’ Estate, 56 Montg. 273. 


Wis. Under will providing that in- 
come from farms and other properties 
held in trust for 20 years be paid in 
part to legatees in specified amounts, 
and that excess become part of the 
corpus, provision for accumulation of 
income from realty was void under 
statute and income must be distribut- 
ed to, son and daughter as heirs and 
residuary legatees. St.1939, §§ 230.37, 
230.38, 230.40.—In re Hustad’s Hstate, 
296 N.W. 74, 236 Wis. 615. 

Accumulation of income from person- 
alty comprised in a trust is not re- 
stricted, but statutes prohibiting ac- 
cumulation are applicable to realty 
comprised in a trust. St.1939, §§ 230.- 
37, 230.38, 230.40.—In re Hustad’s Hs- 
tate, 296 N.W. 74, 236 Wis. 615. 

See In re Townshend [1941] 3 Dom. 
L.R. 609. 

§ 86 


N.Y.Sup. A provision in trust dec- 
laration that, at death of life benefi- 
ciaries, corpus and any accrued income 
or interest should be paid to remainder- 
men, was a sufficient stipulation against 
apportionment within purview of ap- 
portionment statute. Surrogate’s Court 
Act, § 204.—In re Munger, 22 N.Y.S.2d 
187. 


§ 92 
Ok1.Cr.App. The statute authorizing 
board of barber examiners to fix mini- 
mum prices for barber work does not 
violate constitutional provision against 


“perpetuities” and “monopolies.” 59 
Okl.St.Ann. § 91 et seq.; OkI.St.Ann. 
Const. art. 2, § 32.—Sparks v. State, 
115 P.2d 277. 

Tex.Civ.App. The fact that statute 


dealing with location of cemeteries, is 
applicable only to cemeteries to be es- 
tablished in the future does not render 
the statute unconstitutional as denying 
“equal rights’ or “privileges,” or as 
granting ‘perpetuities”’ or “monopo- 
lies.” Vernon’s Ann.Civ.St. art. 930; 
Vernon’s Ann.St.Const. art. 1, §§ 3, 19, 


things as pass from hand to han 
Buehman vy. Bechtel, 114 P.2d 227, 
Alay 1374. iF, 
al. 


Where decree of distributio 
property of former owner of adjo 
buildings having but a single stairw 
for use in reaching second floor of 


which it formed a part remained, poli- 
cy against undue restrictions upon 
and alienation of property precl 
imposition of an implied obligati 
maintain building and stairway 


v. Wolf, 115 P.2d 801 rio 
104 P.2a 685. ae 
Cal.App. Under statute, phras 
the altérnative, prohibiting suspe 
of power of alienation for longer 
od than continuance of lives in be 
or a period not to exceed 25 
from time of creation of the sus 
sion, the period of years is appli 
only when power of alienation is 
pended as to one not in being at 
of its creation, not if the suspe 
runs only during life of a person ‘ 


if cin 


and live on to receive the property 

distribution, but otherwise providin 
for specific bequests, was not invalid a 
suspending power of alienation for 
longer time than continuance of 1 
in being or a period not to exceed 
years from time of creation of the su 
pension, since contingency was — 
pressly tied into life of devisee, and : 
devisee were alive at time of death of 
testatrix she took a contingent interest 
dependent_upon her living until distri- — 
bution, Civ.Code, §§ 715, 716.—In re 

McCollum’s Estate, 110 P.2d 721 

_Cal.App. The rule against perpe 
ties relates only to future interest i 


has reference to an undue prevention of 
the transfers of estates already vested 


Civ.Code, § 715.—Dalliapi v. Campb 
114 P.2d 646. ; 
Mass. An agreement between te 


ants in common providing that if e 
ther tenant should wish to dispose 
her interest, she should offer to se 
to the other tenant, and if the othe 
should be unwilling to buy, should 
procure a bona fide purchaser, 
that the other might accept the pu 
chaser on the same terms that the 
original parties were subject to, or 
might exercise other alternatives, was 
invalid as unduly restricting aliena- 
tion for an unreasonable time, and 
hence tenant was not required to com- 
ply therewith 15 years after execu- — 


ra 
ied 392, 307 Mass. 504, 1832 ALR. 
Mich. A suspension of alienation, to 
be valid, must be limited by not more 
than two lives in being at creation of 
estate. Comp.Laws 1929, §§ 12934, 
12935.—De Buck v. Bousson, 294 N.W. 
135, 295 Mich, 164. 
Mich. The words ‘with right of 
survivorship” and their equivalent, as 
used in deeds by which brothers held 
title to farms, did not create an un- 
lawful restraint on rights of a brother 
as cotenant to alienate his interest at 
any time during joint lives of the — 
brothers.—Block v. Schmidt, 296 N.W. 
698, 296 Mich, 610. 
Tex.Civ.App. A provision in_instru- 
ment imposing residential building re- 


D.C.D.C. The common-law rule 
gainst “perpetuities’” as it relates to 
mote vesting of title is distinct from 
more ancient rule against suspen- 
of alienation, and, while original- 
nfined to a period of lives in be- 
and a reasonable time thereafter, 
come crystallized into limitation 
fe or lives in being and 21 years 
ter plus the period of gestation. 
ick vy. Burdick, 33 F.Supp. 921. 
The “rule against perpetuities” 


me life or lives in being at the 
of the interest, and if, by any 
ility, the interest does not vest 
ithin that time, the devise is void.— 
R ae v. Cosby, 29 N.H.2d 608, 374 
“el rei 
m : r. A provision in will grant- 
ing ucceeding life estate to a wife 
idow of an income beneficiary un- 
will may contemplate a person 
_ existence at time of testator’s 
and therefore is an invalid sus- 
on of alienation, unless there is 
rson in existence at time of the 
ng of the will who is intended 
stator to receive the gift. _Per- 
onal Property Law, § 11; Real Prop- 
7 §§ 42, 178.—In re Trotter’s 
, 23 -N.Y.S.2d 1007. 


_. § 100 

Will spoke from the date of 
; death, and the rule against 
uities limited a valid devise to 
Bet) lives in being at the date of 
er ath, since that was the date of 
e creation of the interest.—Johnston 

sby, 29 N.B.2d 608, 374 Ill. 407. 


ston vy. Cosby, 29 N.H.2d 608, 374 


oungest’” was 25 years old, when 
cipal was to be paid to children 


of testatrix, trust was not invalid as'a 
‘suspension of power of alienation be- 
ause of possibility that child might 
have been born to niece subsequent to 
death of testatrix, since testatrix did 
contemplate a trust for any possi- 
le afterborn child. Personal Property 
aw, § 11; Real Property Law, § 42.— 
_ Bank of New York vy. Kaufman, 26 N.Y. 
_ $.2d 474, affirmed, In re Morrison’s 
Will, 25 N.Y.S.2d.408, 261 App.Div. 
‘818, appeal denied 26 N.Y.S.2d 316. 

ct aye § 104 

 N.Y.Sur. 


testatrix’ death and to heirs of nephews 
or nieces dying before termination of 
trust, was invalid for failure to give 
remainder absolutely to nephews and 
; nieces, and the remainders, not vesting 
absolutely, were not accelerated.—In re 
' Saunders’ Will, 28 N.Y.S.2d 274, 176 
Mise. 654. 


2599) § 107 

 D.C.N.Y. Under New York law, if 

- absolute ownership of personal prop- 

_ erty is suspended for a definite period 

of time, however short, instrument so 
Personal Ebony 

aw N.Y. § 11.—Hadley v. Rinke, 39 F, 

Supp. 207. 

Ark, Where testator bequeathed one- 


' wil my uh 
estate should not be divided or sold 
until 1950, which would be only 11 
years after testator’s death, did not 
violate rule against perpetuities, was 
not contrary to any law of public pol- 
icy, and was valid.—Fleming y. Blount, 
151 S.W.2d 88. : : 

Mich. A paragraph of will, directing 
that bequests and devises should not 
become effective until one year Aa 
date of testator’s death, was invalid as 
attempted suspension of power of 
alienation beyond statutory period. 
Comp.Laws 1929, §§ 12934, 12935.—De 
Buck vy. Bousson, 294 N.W. 135, 295 
Mich. 164. ¢ 

A suspension of alienation cannot be 
fixed or limited by period of days, 
months, or years. Comp.Laws 1929, §§ 
12934, 12935.—De Buck v. Bousson, 294 
N.W. 135, 295 Mich. 164. 


§ 117 

Ky. Where will made no disposition 
of corpus of estate and provided that 
“estate be kept intact, as a whole, for 
fifty years,’ income to be_ divided 
among testator’s children, quoted pro- 
vision was void as in violation of stat- 
ute providing that power of alienation 
shall not be suspended for longer peri- 
od than during continuance of life or 
lives in being at creation of estate and 
twenty-one years and ten months there- 
after, notwithstanding children might 
live beyond period of restraint, since 
the rule against perpetuities deals with 
possibilities and not probabilities. Ky. 
St. §§ 1393, 2360.—Fox v. Burgher, 148 
S.W.2d 342, 285 Ky. 470. 

: § 122 

D.C.N.Y. The trustee named in two 
trust agreements was not “estopped” 
from denying validity of agreements 
on ground that they were violative of 
New York law against suspension of 
absolute ownership of personal prop- 
erty, by reason that he was attorney 
who prepared agreements, since s0- 
ealled ‘rule against perpetuities” forms 
part of ‘public policy” of state, and 
cannot be violated even by consent of 
all parties concerned. Personal Prop- 
erty Law N.Y. § 11.—Hadley v. Rinke, 
39 F.Supp. 207. 

Whether a trust is void as violative 
of New York law against suspension 
of absolute ownership of personal prop- 
erty must be determined on basis of 
what might have transpired, rather 
than on basis of what actually did 
transpire. Personal Property Law N.Y. 
§ 11.—Hadley v. Rinke, 39 F.Supp. 207. 

Despite apparent invalidity of two 
trust agreements drawn up by two 
brothers because of specification in 
each agreement that trust term should 
be life of grantor’s mother, who to- 
gether with grantor was beneficiary of 
trust, or until January 1, 1932, which- 
ever should be longer, trust would nev- 
ertheless be upheld if other provisions 
of trust showed that in every possible 
contingency trust by its terms was re- 
quired to terminate within prescribed 
statutory period of two lives in being. 
Personal Property Law N.Y. § 11.— 
Hadley v. Rinke, 39 F.Supp. 207. 

Two trust agreements drawn up by 
two brothers, each specifying that trust 
term should be life of grantor’s moth- 
er, who together with grantor was ben- 
eficiary of trust, or until January 1, 
1932, whichever should be longer, were 
not violative of New York law against 
suspension of absolute ownership of 
personal property, where it appeared 
that if both beneficiaries in each trust 
should die before stipulated date, trust 
would on their death terminate be- 
cause of potent implications flowing 
from complete accomplishment of 
trust’s purpose. Personal Property 
Law N.Y. § 11.—Hadley v. Rinke, 39 
F.Supp. 207. 

Cal.App. A trust agreement purport- 
ing to set up a trust in personalty and 
providing that trust should remain in 
force during lives of trustor and wife, 
that upon its expiration one-fifth of 
trust property and accumulations 
therefrom should be paid to trustor’s 
son and four-fifths in equal shares to 


sister and issue of a deceased brother 

and sister, was void as in violation of 

“rule against perpetuities.” Civ.Code, 

§ 715.—Booge v. ee 114 P.2d 427. 
~§ 130 — 


N.Y.App.Div. A provision in will  ~— 
giving wife a life estate and giving re- : 
siduary estate at death of wife to vil- 
lage for erection of hospital was not “ie 
violative of provision in Personal Prop- 
erty Law relating to suspension of , 
oe merely because estate vest- e 
ed in village upon death of wife. Per- ; 
sonal Property Law, § 11.—In re Kirk- ° 
bride’s Hstate, 24 N.Y.S.2d 375. é 

N.Y.App.Div. The power of aliena- 
tion is not suspended while there are 
persons in being who jointly may give 
a valid title. Personal Property Law, 

§ 11.—Schenectady Trust Co. v. Em- 
ey 25 N.Y.S.2d 230, 261 App.Div. 


N.Y.App.Div. The life of settlor is 
not to be used in determining whether 
there is a suspension of absolute owner- 7 
eule beyond two lives in being where 
settlor can regain absolute ownership 
by terminating the trust. Personal | 
Property Law, § °©11.—Schenectady 
Trust Co. v. Emmons, 25 N.Y.S.2d 230, 
261 App.Div. 154, ; 
Where settlor reserved right to can- 
cel trust agreement and repossess the 
whole fund and where trust agreement 
contained alternative provision condi- 
tioned on whether the settlor or his son 
was the survivor and further provided ' 
that on son’s death trust was to con- ' 
tinue as to certain portion of remain-. 
der for son’s children or survivor of 
them living at time of testator’s death 
in equal shares, and division of fund 
after death of son, who was survived 
by two children, into two trusts was 
possible without doing great violence 
to expressed intention of testator, the . 
trust was not invalid as suspending f 
absolute ownership of ‘property for 
more than two lives. Personal Proper- 
ty Law, § 11.—Schenectady Trust Co. 
eeerbn f 25 N.Y.S.2d 230, 261 App. 
Vv. e ° 


N.Y.Mun.Ct. A bequest in will di- 
recting trustees to set up a fund to 
produce an income from which to pay 
an annuity to beneficiary was a “trust” 
to pay annuities and did not offend 
statute against perpetuities because 
each of the funds for each annuity was 
a separate trust terminating with its 
pe rm Ay v. Vanneck, 25 N.Y. 
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Alaska. The territorial Legislature 
had the right to pass the act creating 
a territorial board of optometry and 
investing the: board with the right to 
issue, revoke, or suspend the license 
of any, person to. practice optometry 
in the Territory of Alaska ag therein 
provided, Comp.Laws 1933, § 2709 et 
seq.—Edmunds vy. Board of Examiners 
in Optometry for Territory of Alaska, 
9 Alaska 462. 

Alaska. The comprehensive act reg- 
ulating the practice of dentistry and 
licensing persons engaged in the prac- 
tice repealed by implication portion of 

rior General Occupational Tax Act re- 
erring to dentists, but not specially 
dealing with the practice of dentistry 
and licensing of dentists. Comp.Laws 
1933, §§ 1128, 3138; Comp.Laws 1933, 
§ 464, 48 U.S.C.A. § 24.—U. S. v. Dash- 
er, 9 Alaska 719. 

Ariz. The Legislature had right. to 
confer upon State Dental Board the 
power to hear and determine whether 
facts which Legislature said would 
justify a revocation of license existed, 
and superior court had right to issue 
a writ of certiorari to determine wheth- 
er there was sufficient evidence that 
board acted within its jurisdiction. 
Laws 1935, c, 24; Const. art. 6, §§ 1, 6. 


Pn a) tees 


Ay - 


4533 

—Batty v. Arizona State Dental Board, 
112 P.2d 870; Davis v. Arizona State 
Dental Board, 112 P.2d 877. 

Ariz. Where proceedings for revoca- 
tion of dentist’s license were  com- 
menced, the hearing before State Dental 
Board was held and its order made 
long before 1939 act repealing statute 
under which proceedings were had 
went into effect, proceedings were gov- 
erned by prior statute so far as the 
validity of accusation against dentist 
was concerned. Laws 1935, ¢, 24, § 20; 
Code 1939, § 1-109.—Davis v. Arizona 
State Dental Board, 112, P.2d 877.. 

Cal.App. Statutes regulating practice 
of professions and providing for dis- 
cipline of offending members, such as 
provisions of the Business and Profes- 
sions Code applicable to practice of 
medicine, while penal in nature, are in- 
tended to protect public from un- 
scrupulous, careless, or dishonest prac- 
titioners. Gen.Laws 1931, Act 4807, § 
14; St.1937, pp. 1230, 1254, 1274, 1325, 
§§ 2, 4, 2002, 2877, 80003.—Sobey v. 
Molony, 104 P.2d 868. 

Cal.App. The statutory provision de- 
fining unprofessional conduct, for 
which dentist's license may be revoked 
or suspended, as including advertise- 
ment of professional superiority or 
performance of professional services in 
superior manner, is constitutional. St. 
1937, p. 1249, § 1680(12).—Barron v. 
Board of Dental Examiners of State of 
California, 113 P.2d 


A dentist, charged by accusation be- , 


fore state Board of Dental Examiners 
with unprofessional conduct by adver- 
tising his professional superiority in 
city telephone directory, was properly 
charged under Business and Profes- 
sions Code with acts done by him be- 
fore effective date of such Code in vio- 
lation of previous statutory provisions 
continued in Code. St.1937, pp. 1230, 
1249, §§ 2, 1680(12).—Barron y. Board 
of Dental Examiners of State of Cali- 
fornia, 113 P.2d 247. 

N.Y.Sup. The statute dealing with 
practice of medicine contemplates a dis- 
tinction between “medical students” 
and ‘‘internes’” who are members of the 
resident staffs of legally incorporated 
hospitals. Education Law, § 1262.— 
Rathbun y, Smith, 23 N.Y.S.2d 95, 175 
Misc. 246. 

Pa.Com.Pl. An examination of the 
authorities reveals that the question of 
whether or not § 6 of the Act, 63 P.S. § 
407, is an unconstitutional delegation 
of legislative power to the Board, if 
the Act be used to regulate the prac- 
tice of chiropractic and the drugless 
branches of the medical art, has not 
been considered in any appellate case 
dealing with this statute—Pennsylva- 
nia Chiropractor’s Ass’n v. State Board 
of Medical Education, 50 Dauph. 324, 

When it comes to the question of pre- 
scribing legislative standards for a 
highly technical and professional ex- 
amination, a statute should not be 
stricken down because the Legislature 
did not define the limits of an examina- 
tion to which a person desiring to ob- 
tain a limited license under the Act, 
63 P.S. § 401 et seq., should be subject- 
ed.—Pennsylvania Chiropractor’s Ass’n 
v. State Board of Medical Education, 50 
Dauph. 324. 

The purpose of the Legislature plain- 
ly is that there should be a limited 
license for persons pretending knowl- 
edge and instruction in a pursuit of a 
particular method.—Pennsylvania Chi- 
ropractor’s Ass’n vy. State Board of 
Medical Education, 50 Dauph. 324. 

New systems are constantly being de- 
veloped, such as chiropractic, neuropa- 
thy, naturopathy, and hydropathy, and 
the Legislature did not intend that 
they should be excluded from a limited 
practice within their particular fields of 
knowledge merely because at the time 
of the passage of the Act the necessary 
educational qualifications and specific 
studies could not be laid down to meet 
the development of future systems. 
Tiie- Legislature therefore entrusted to 
the Board “such limited examinations 
as are in their judgment necessary for 
the purpose of determining whether or 
not the applicant has a proper. degree 
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and knowledge of his or her subject,” 
and authorized the Board to eall in 
specialists in the particular branch to 
enable them to make the proper find- 
ings.—Pennsylvania Chiropractor’s 
Ass’n v. State Board of Medical Hduca- 
tion, 50 Dauph. 324, 

Tex.Civ.App. The Texas Medical 
Practice Act is exercise of state’s police 
power to protect public health. Ver- 
non’s Ann.Civ.St. arts. 4495 to 4512.— 
Ashby v. Board of Medical Examiners 
of Texas, 142 S.W.2d 871, error refused. 

The provisions of state Medical Prac- 
tice Act, requiring examinations of all 
persons desiring licenses to practice 
medicine in state, do not contravene 
constitutional inhibition of preference 
or discrimination against different 
schools of medicine. Vernon’s Ann.Civ. 
St. arts, 4501, 4503; Vernon’s Ann.S8t. 
Const. art. 16, § 31.—Ashby v. Board 
of Medical Bxaminers of Texas, 142 S. 
W.2d 371, error refused. 

The fact that statutes do not ‘prohibit 
one licensed to practice medicine in 
state after passing required examina- 
tions from practicing one school of 
medicine or one art of healing do not 
render them repugnant to constitution- 
al inhibition against preferment of 
any one or more schools of medicine. 
Vernon’s Ann.Civ.St. arts. 4501, 4503; 
Vernon’s Ann.St.Const. art. 16, § 31.— 
Ashby v. Board of Medical Hxaminers 
of Texas, 142 S.W.2d 371, error refused. 

Tex.Civ.App. The practice of: den- 
tistry is subject to governmental con- 
trol and the state has power to pre- 
seribe reasonable regulations for grant- 
ing of license to practice dentistry, and 
may delegate to an administrative 
board or agency authority to pass up- 
on the qualifications of applicants and 
to grant or refuse license, and like- 
wise the state, for cause, may revoke 
such licenses and may also delegate 
that function to such board or agency. 
—Francisco v. Board of Dental Exam- 
iners, 149 §.W.2d 619, error refused. 

Tex.Civ.App. The statute providing 
for revocation of license of a dentist 
on proof of conviction of the dentist 
for felony involving moral turpitude, 
which does not provide for notice, 
hearing or review of the order, is un- 
constitutional as denying ‘“‘due process 
of law’ to a dentist whose license is 
revoked without notice or hearing as 
provided by the statute. Vernon’s Ann. 
Civ.St. art. 4549, 3rd subd. a;_ Ver- 
non’s Ann.St.Const,. art. 1, § 19; 
A.Const. amend. 14.—Francisco v. 
Board of Dental Examiners, 149 S.W. 
2d 619, error refused. 
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Ariz. The purpose of statutes regu- 
lating the practice of medicine in’ its 
different branches is to protect public 
against those who are not properly 
qualified to engage in the healing art, 
and one who is not licensed under 
such statute is conclusively presumed 
to be unqualified. Laws 1935, ¢. 24. 
—Batty v. Arizona State Dental Board, 
112 P.2d 870. 

Neb. The practice of operative sur- 
gery in its commonly accepted meaning 
requires a license to practice medi- 
cine and surgery as provided by stat- 
ute. Comp.St.Supp.1939, § 71-201.— 
State ex rel. Johnson vy. Wagner, 297 
N.W, 906 

N.Y. No person has_an absolute, un- 
qualified or vested right to practice 
medicine or surgery until he has been 
licensed’ by the proper authorities as 
provided by the Education ‘Law. Edu- 
cation Law, §§ 51, 1256, 1257.—Marburg 
vy. Cole, 36 N.B.2d 113, 286 N.Y. 202, 
reversing 26 N.Y.S.2d 77, 261 App. 
Div.. 324, modifying 23 N.Y.S.2d 501, 
175 Misc. 308. 

In view of proyisions of Education 
Law permitting nonresidents to be ad- 
mitted to practice of medicine upon 
taking a licensing examination or upon 
evidence of five years’ practice under 
foreign license granted upon substan- 
tially the same requirements as in New 
York, the commissioner of education and 
board of regents did not act arbitrarily 
in adopting a standard of unique and 
outstanding service as the basis for 
admitting to practice under Education 
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Law nonresident physicians who have 
reached a position of conceded eminence 
in their profession. Education Law, 3 
51, 1256, 1259.—Marburg v. Cole, 3 
N.H.2d 118, 286 N.Y. 202, reversing 26 
N.Y.8.2d 77, 261 App.Div. 324, modi- 
fying 23 N.Y.S.2d 501, 175 Misc. 308. 

Under Hducation Law giving com- 
missioner of education, with approval 
of board of regents, discretionary au- 
thority to endorse the license of a non- 
resident physician who, after practicing 
ten years, has attained a position of 
conceded eminence in his profession, 
commissioner and board possess a very 
wide discretion, and, in absence of clear 
and convincing proof that discretion has 
been exercised arbitrarily, unfairly or 
capriciously, the courts will not inter- 
fere. Education Law, 259.—Mar- 
burg v, Cole, 36 N.E.2d 113, 286 N.Y. 
202, reversing 26 N.Y.S.2d 77, 261 App. 
Div. 324, modifying 23 N.Y.S8.2d 501, 
175 Misc. 308. 

Where licensed Austrian physician 
sought endorsement of his Austrian li- 
cense to practice medicine under pro- 
vision of Education Law which permit- 
ted such endorsement in case of non- 
resident physicians who had attained 
a position of conceded eminence in 
their profession, but such endorsement 
had been granted to only four persons, 
three of whom had made original dis- 
coveries in their respective fields of 
medicine, there was no abuse of dis- © 
eretion in refusing application of Aus- 
trian physician who had made no out- 
standing original contribution, not- 
withstanding his enviable record in 
field of neurology, that he had been 
appointed a professor at Columbia Uni- 
versity, and that he was held in high es- 
teem by his associates. Education Law, 
§ 1259.—Marburg v. Cole, 36 N.H.2d 
113, 286 N.Y. 202, reversing 26 N.Y.S.2d 
77, 261 App.Div. 324, modifying 238 
N.Y.S.2d 501, 175 Mise. 308. 

Where there was nothing to show 

that commissioner of education and 
board of regents in refusing to en- 
dorse Austrian medical license held by 
physician claiming to have reached a 
position of conceded eminence in his 
profession was arbitrary, unfair or ca- 
pricious, the Special Term and Appel- 
late Division should not have interfered 
with board’s exercise of discretion un- 
der Education Law in refusing endorse- 
ment. Civil Practice Act, § 1283 et 
seq.; Education Law, § 1259.—Marburg 
v. Cole, 36 N.H.2d 113, 286 N.Y. 202, 
reversing 26 N.Y.S.2d 77, 261 App.Diy. 
324, modifying 23 N.¥.S.2d 501, 175 
Mise. 308. 
__N.Y¥.App.Div. Under statute provid- 
ing that, if certain qualifications are 
met, Board of Regents “may” grant to 
an osteopath the right to use instru- 
ments for minor surgical procedures, 
and to use anesthetics, antiseptics, nar- 
cotics, and _ biological products, the 
Board of Regents had discretionary au- 
thority not to grant such extension of 
authority to practice osteopathy, even 
though applicant met the qualifications 
set up by statute. Education Law, § 
1262, as amended by Laws 1939, ce. 741. 
—Application of Marks, 27 N.Y.S.2d 
739, 261 App.Div. 668. 

The Board of Regents, in refusing to 
grant to osteopath, on account of his 
blindness, a right to use instruments 
for minor surgical procedures, and to 
use anesthetics, antiseptics, narcotics, 
and biological products, did not act 
in such an arbitrary or capricious 
manner as to abuse the discretion yest- 
ed in the board by statute authoriz- 
ing such extension of authority, not- 
withstanding written examination in- 
dicated blind osteopath had adequate 
theoretical knowledge. Hducation Law, 

1262, as amended by Laws 1939, ce. 
741.—Application of Marks, 27 N.Y.S. 
2d 739, 261 App.Div. 668. 

See Attorney-General of British Co- 
lumbia ex rel. College of Dental Sur- 
geons v. Cowen [1941] 1 Dom.L.R. 565. 
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Ariz. The omission of words, “or 
surgery, osteopathy, or any other sys- 
afflicted’, from revised code section 
tem or mode of treating the sick or 
substituted for paragraph declaring 


1y person practicing medicine or sur- 
, osteopathy, etc., without license 
Ity of misdemeanor, did not change 
aning of statute, but only reduced 
language thereof for purpose of elimi- 
nating redundancy, so that there is 
tatutory offense of practicing medicine 
without license. Rey.Code 1928, 
555; 2560, as amended by Laws 
1935, ¢€. 99, § 2; Laws 1925, c. 35, § 3. 
‘Nethken v. State, 104 P.2d 159. 
_ A licensed naturopath, intentionally 
and purposely applying electricity by 
means of diathermy machine used by 
‘surgeons to burn out lump on patient’s 
foot after diagnosing it as cancer, was 
uilty of practicing medicine without 
license by performing surgical opera- 
tion. Revy.Code 1928, § 2555; § 2560, as 
amended by Laws 1935, c. 99, § 23; 
Laws 1935, c. 105, § 5.—Nethken v. 
State, 104 P.2d 159. 3 
\ Ga. To legally engage in practice of 
edicine in the state, a person must 
1eet requirements of the statute regu- 
ating the practice of medicine and 
must obtain a license as therein provid- 
Code 1933, § 84-901 et seq.— 
_ Mabry v. State Board of Examiners in 
Optometry, 10 S.H.2d 740, 190 Ga, 751. 


‘Iu.App. ‘Indicative’, within statute 
gainst attaching to one’s name the 
tle Doctor or any other word “in- 
icative’ of being engaged in treat- 
ent of human ailments unless one is 
licensed to practice, means to “hint” or 
o “suggest”. Smith-Hurd Stats. c. 91, 
16i.—People v. DeYoung, 33 N.E.2d 
10, 309 Ill.App. 525, transferred 16 
.H.2d 729, 369 Wl. 341, 
‘Neb. The practice of “osteopathy” 
onsists of a system of manipulation of 


eH 


or 


- Wagner, 4 

igen The statute providing that every li- 
 eense issued shall confer on the holder 
thereof the right to practice osteopathy 
in all its branches, as taught in the 
steopathic colleges recognized by the 
American Osteopathic Association, does 


 leges. Comp.St.1929, 
1705.—State ex rel. Johnson vy. Wagner, 
297 N.W. 906. : ; 
WZ Osteopathic physicians are entitled to 
. perform “surgery” under the provisions 
f the osteopathic statute, if the sur- 
ery is confined to surgery as it was 
aught and used as a part of the os- 
eopathic system of healing, which in 
he main is by manipulation, but are 
ot entitled to enter into the general 
eld of operative surgery with surgical 
: nstruments. Comp.St.1929, §§ 71-1701 
to 71-1705.—State ex rel. Johnson vy. 
Wagner, 297 N.W. 906. 
--—~—-s«* Phe history and construction of stat- 
utes relating to the practice of ob- 
_ stetrics require the conclusion that the 
legislature has recognized that the is- 
suance of a license to practice osteopa- 
‘thy authorizes the licensee to engage 
in the practice of obstetrics. Comp.St. 
1929, §§ 71-1701 to 71-1705.—State ex 
rel. Johnson v. Wagner, 297 N.W. 906. 


r The statute providing that nothing in 
ex the act should be construed as to au- 
thorize the administration, by an os- 


_ teopath of drugs, excepting anesthetics, 
 antiseptics, antidotes for poisons, and 
narcotics for temporary relief of suf- 
a fering, recognizes the use of anesthetics 
on as a branch of osteopathy in the state. 
a Comp.St.1922, § 8174.—State ex rel. 
Johnson v. Wagner, 297 N.W. 906. 
: The statute providing that every li- 
- cense issued under statute shall con- 
fer on the holder thereof the right to 
practice osteopathy in all its branches, 
as taught in the osteopathic colleges 
recognized by the American Osteo- 
pathic Association, preserves the right 
of osteopaths to use anesthetics by not 
s depriving them of the previously grant- 
AN ed privilege. Comp.St.1922, § 8174; 
, Comp.St.1929, § 71-1705.—State ex rel. 
i. Johnson vy. Wagner, 297 N.W. 906. 


1933, § 84-1 


N.W. 906. 3 

N.Y.App.Div. The sections of the 
Education Law dealing with the in- 
dorsement of foreign medical licenses 
by the regents of the University of the 
State of New York do not require the 
regents to conduct a hearing contem- 
plated by that section of the Civil 
Practice Act relating to hearing before 
the Appellate Division. Education 
Law; § 61, subd. 3; °§ 1259; Civil 
Practice Act, § 1296.—Application of 
Bailey, 24 N.Y.S.2d 589, 261 App.Div. 
64, transferred 20 N.Y.S.2d 915. 

N.Y.App.Div. On application for in- 
dorsement of physician’s license and 
diploma issued in foreign country, state 
university Board of Regents and state 
Commissioner of Education may not 
disregard uncontroverted evidence as 
to applicant’s position of eminence and 
authority in his profession. Education 
Law, § 1259.—Marburg v. Cole, 26 N.Y. 
8$.2d 77, 261 App.Div. 324, modifying 
23 N.Y.8.2d 501, 175 Mise. 308. 


N.¥.Sup. Where complaint based 
on public officials’ refusal to permit 
plaintiff to take examination for 


nurse’s license did not allege comple- 
tion by plaintiff of course of study 
in school of nursing registered by the 
Department of Education as provided 
by statute, the refusal to permit the 
taking of. the examination was prop- 
er, if the statute was valid. Educa- 


tion Law, §§ 13875, 1377.—Neyerlin v. 


Mangan, 24 N.Y.S.2d 19. 


Tex.Civ.App. Nonresident osteopaths, 
holding. only limited licenses to prac- 
tice osteopathy in state of their resi- 
dence, are not entitled to reciprocity li- 
censes to practice medicine in Texas. 
Vernon’s Ann.Ciy.St. art. 4500.—Ashby 
v. Board of Medical Examiners of Tex- 
as, 142 §.W.2d 3871, error refused. 


Nonresident osteopaths, without stat- 
utory qualifications for reciprocity li- 
censes, cannot complain of action of 
state board of medical examiners in 
granting such licenses to some nonresi- 
dent allopaths, possessing different 
qualifications, without examination. 
Vernon’s Ann.Civ.St. art. 4500; Ver- 
non’s Ann.St.Const. art. 16, § 31.—Ash- 
by v. Board of Medical Hxaminers of 
Texas, 142 S.W.2d 371, error refused. 

Whether seven subjects, on which ap- 
plicants for licenses to practice medi- 
cine as allopaths in Missouri are re- 
quired to be examined, substantially 
cover 12 subjects, on which applicants 
for such licenses to practice medicine 
in Texas must be examined, so as to 
entitle Missouri allopaths to reciprocity 
licenses, is within discretion of state 
board of medical examiners. Vernon’s 
Ann.Ciy.St. arts. 4500, 4501, 4503— 
Ashby v. Board of Medical Examiners 
of Texas, 142 S.W.2d 371, error re- 
fused. 

Wa. If accused who had no license 
to practice chiropractic, opened an of- 
fice for the purpose of practicing chiro- 
practic, he was liable to punishment 
under statute regulating the practice 
of medicine. Code 1936, §§ 1612, 1614, 
1615, 1622, 1623.—Grosso vy. Common- 
wealth, 13 §$.H.2d 285. 

See Cowen vy. Attorney-General for 
tay Columbia [1941] 2 Dom.L.R 
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Ga, Under the statute providing that 
one licensed to practice osteopathy is 
authorized to practice osteopathy as 
taught and practiced in legally ineor- 
porated and “reputable colleges of os- 
teopathy,” to be a reputable college of 
osteopathy the course of study taught 
and practiced must be based on theory 
that human ailments result from mis- 
placement of bones, nerves and blood 
vessels, and that the cure for the ail- 
ment is the correction of such misplace- 
ment, and any course outside true 
scope of osteopathy cannot be brought 


of Examiners in O 


etry, 10 S.H.2d 740, 190 Ga. 751. 

Provision of statute making fraudu- 
lent practice of osteopathy a crime, by 
employing words “osteopathy, or other 
nondrug-giving school of medical prac- 
tice’, does not define osteopathy as 
“medical practice” so as to permit a 
license to practice osteopathy to be 
substituted for a license to practice 
medicine. Code 1933, §§ 84-901 et_seq., 
84-1201 et seq.—Mabry v. State Board 
of Examiners in Optometry, 10 8.H.2d 
740, 190 Ga. 751. 


Under statute providing that osteo- 
pathic physicians should observe and 
be subject to state and municipal regu- 
lations ‘the same as physicians of 
otler schools,” quoted words do not 
broaden the definition of an osteopath 
and place osteopaths in the same class 
with physicians and surgeons duly li- 
censed to practice medicine. Code 
1933, § 84-1209.—Mabry vy. State Board 
of Examiners in Optometry, 10 S.H.2d 
740, 190 Ga. 751. 

The provision in chapter relating to 
practice of optometry that ‘Nothing in 
this chapter shall be construed to ap- 
ply to physicians and surgeons duly 
licensed to practice medicine’ embraced 
only those licensed under statute relat- 
ing to licensing of physicians and sur- 
geons to practice medicine, and did not 
include osteopaths licensed under other 
statutory provisions. Code 1933, §§ 84— 
901 et seq., 84-1108, 84-1201 et seq.— 
Mabry v. State Board of Examiners in 
Optometry, 10 S.H.2d 740, 190 Ga. 751. 

Where reputable college of osteo- 
pathy taught opthalmology, a graduate 
who was licensed to practice osteo- 
pathy in state was not entitled to prac- 
tice optometry without procuring a li- 
cense to do so. Code 1933, §§ 84-1101 
et seq., 84-1201 et seq.—Mabry vy. State 
Board of Hxaminers in Optometry, .10 
S.H.2d 740, 190 Ga. 751. 


Bven though an osteopathic license 
may have originally authorized the li- 
censee to practice optometry, such au- 
thority was terminated by the act re- 
quiring a license to practice optome- 
try. Code 1933, § 84-1101 et seq.— 
Mabry vy. State Board of Examiners in 
Optometry, 10 S.H.2d 740, 190 Ga. 751. 

Ill. The ‘treatment of human ail- 
ments in any manner’ within provision 
of the Medical Practice Act prohibiting 
certain acts without having a license 
to practice the “treatment of human 
ailments in any manner” requires a val- 
id license to practice the treatment of 
human ailments in the manner in which 
such treatment was practiced. Smith- 
Hurd Stats. c. 91, § 16i—People v. 
Friedman, 29 N.E.2d 89, 374 Ill. 212, 
ee 24 N.E.2d 260, 302 Ill.App. 


Chiropodists were not exempt from 
prosecution for violation of provisions 
in Medical Practice Act prohibiting cer- 
tain acts without having a license to 
“practice the treatment of human ail- 
ments in any manner’ because they 


possessed licenses to practice chiro- 
pody. Smith-Hurd Stats. c. 91, § 16i.— 
People vy. Friedman, 29 N.B.2d 89, 374 


Ill, 212, affirming 24 N.H.2d 260, 302 
Ill.App. 467. 

A single isolated instance of treat- 
ment was sufficient proof that medicine 
was being ‘practiced’ to sustain con- 
viction for violation of provision in 
Medical Practice Act prohibiting cer- 
tain acts without having a license to 
“practice” the treatment of human ail- 
ments in any manner. Smith-Hurd 
Stats. c. 91, § 16i—People vy. Friedman, 
29 N.H.2d 89, 374 IN. 212, affirming 
24 N.W,.2d 260, 302 Ill.App. 467. 

Pa.Super, A duly licensed osteopath 


anches, uding surgery and 
stetrics, as defined in statute and 
taught in legally incorporated reputable 
colleges of osteopathy. 63 P.S. §§ 262, 
266.—Commonwealth yv. Cohen, 15 A.2d 
730, 142 Pa.Super. 199. ; 

25 


See College of Dental Surgeons v. 
Cowen [1940] 4 eae de 755. 
é 

Ohio App. A general department 
store maintaining its own optical de- 
partment and leasing rooms at fixed 
rental to optometrists, who agreed to 
furnish optometrical services to such 
persons as should require same during 
hours when department store was open, 
and to charge not more than $3 for an 
examination, and to keep complete rec- 
-ord of receipts and sales and to make 
such records available to store, was 
not engaged in unlawful practice of 
“optometry”, but would be enjoined 
from controlling in any way the fees 
to be charged by the optometrists or 
from inspecting their records or_re- 
quiring the keeping of records. Gen. 
Code, § 1295-21.—Rowe y. Burt’s, Inc., 
31) N.E.2a° 725: 

Pa.Com.Pl, There is a distinct line of 
cleavage between the words “grind, 
polish, cut’? which are all purely me- 
chanical operations, and the clause 
“shape and fit eyeglasses for all pur- 
poses,’”’ which latter operation has been 
judicially held to constitute the prac- 
tice of optometry.—Rosenthal y. OQ’- 
Hara, 40 D. & C. 568, 50 Dauph. 125. 

The exemption referred to in 5 of 
the Act of 1937, 495,63, P:S: § 
240, does not apply to those who direct- 
ly or indirectly adapt spectacles and 
eyeglasses to the eye, the word adapt 
being synonymous with fit.—Rosenthal 
v. O’Hara, 40 D. & C. 568, 50 Dauph. 


125. 
§ 36 

IiL.App. A count charging that de- 
fendant without being licensed to treat 
human ailments unlawfully attached to 
his name the title Doctor or some oth- 
er word indicative that he was en- 
gaged in the treatment of human ail- 
ments was not subject to a motion to 
quash, though it did not charge that 
defendant, was in fact engaged in treat- 
ing human ailments. Smith-Hurd 
Stats. e. 91, § 16i—People v. DeYoung, 
33 N.E.2d 610, 309 Tll.App. 525, trans- 
ferred 16 N.H.2d 729, 369 Ill. 341, 

Ok1.Cr.App. An information aan 
ing a defendant, not a physician, with 
undertaking to treat a person inflicted 
with a venereal disease must allege 
that the treatment was for pay. 
Okl1.St.Ann. § 545.—Ray v. Stevenson, 
111 P.2d 824. 
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Il.App. In prosecution under count 
charging that defendant without being 
licensed to treat human ailments un- 
lawfully attached to his name the title 
of Doctor or some other word indica- 
tive that he was engaged in treatment 
of human ailments as a business, evi- 
dence that the practice of naprapathy 
in which defendant was engaged was 
merely massage of a particular type, 
that the titles “Doctor” and ‘Surgeon’ 
might be properly used outside the 
field of medicine and that defendant 
had a degree as a “Doctor of Naprapa- 
thy” was incompetent. Smith-Hurd 
Stats. c. 91, § 16i—People v. DeYoung, 
33 N.H.2d 610, 309 Ill.App. 525, trans- 
ferred 16 N.H.2d 729, 369 Ill. 341. 

In prosecution under count charging 
that defendant without being licensed 
to treat human ailments, unlawfully 
attached to his name the title of Doc- 
tor or some other word indicative that 
he was engaged in treatment of human 
ailments as a business, evidence that 
defendant’s name with the title Doctor 
and “Naprapathiec Physician” attached 
thereto was written and stamped on 
descriptive literature which was _ given 
to Client sustained conviction. Smith- 
Hurd Stats. c. 91, § 16i—People v. De- 
Young, 33 N.H.2d_ 610, 309 IJll.App. 
525, transferred 16 N.B.2d 729, 369 Ill. 
341 


Pa.Super. Evidence sustained convic- 
tion for unlawfully operating a private 
nursing home and unlawfully operating 


Va. The statute placing on an ac- 
cused who is charged with practicing 
medicine without a license, burden of 
proving his right to practice was not 
intended to change fundamental princi- 
ple that an accused is presumed to be 
innocent and the effect of the statute ig 
to cast upon accused, when the evi- 
dence establishes that he has done the 
things specified, the duty of bringing 
forward evidence to show that he has a 
right to do them. Code 1936, § 1608 et 
seq., and § 1614.—Grosso v. Common- 
wealth, 138 S.H.2d 285. 
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8 

Va, In prosecution for unlawfully 
practicing chiropractic and medicine 
without a license, refusal to permit an 
experienced chiropractic to define prac- 
tice of chiropractic and to state wheth- 
er acts of accused constituted practice 
of chiropractic was not error since it 
was not necessary to show that acts 
committed by accused fell within prac- 
tice of one branch of medicine as dis- 
tinguished from another. Code 1936, 
§§ 1612, 1614, 1615, 1622, 1623.—Gros- 
so v. Commonwealth, 13 S.E.2d 285, 


§ 44 

Ill, Evidence sustained conviction 
for treating human ailments without a 
license in violation of the Medical Prac- 
tice Act. Smith-Hurd Stats. c«. 91, 
16i.—People v. Friedman, 29 N.H.2d 89, 
ee 24 N.H.2d 260, 302 Ill.App. 

Mo.App. Evidence supported  con- 
vietion under both counts of an infor- 
mation charging defendant of practic- 
ing medicine and surgery without a li- 
cense, and of attempting to treat sick 
and others afflicted with bodily and 
mental infirmities without a_ license. 
Mo.St.Ann. § 9118, p. 5080.—State v. 
Stark, 148 S.W.2d 82. 

Pa.Quar.Sess. Under the Act of June 
3, 1911, P.L., 639, 63 P.S. § 401 et seq., 
relating to the right to practice medi- 
cine and surgery, it is not necessary 
for a conviction that the defendant 
should have actually prescribed any 
medicine or performed any act of sur- 
gery; it is sufficient to sustain a con- 
viction if it be shown that he held him- 
self forth as a practitioner in medicine 
and surgery or assumed the title of 
doctor of medicine and surgery.—Com- 
monwealth v. Crandall, 54 York 1838. 

Tex.Cr.App. In prosecution for vio- 
lating the Medical Practice Act, where 
complaint and information charged 
that defendant resided in Mason coun- 
ty and that he maintained an office 
therein for treatment of patients 
without having first registered a 
medical certificate in the office of the 
district clerk of Mason county, eyi- 
dence which failed to show that de- 
fendant resided in Mason county or 
that he had an office in or had desig- 
nated a place in Mason county where 


he met, treated, or prescribed for 
patients was insufficient to sustain 
conviction, notwithstanding some evi- 


dence showing that defendant came to 
Mason county at request of a patient 
and met him at a place designated by 
the patient and treated him. . Vernon’s 
Ann.Ciy.St. art. 4495, et seq.—Barnes 
v. State, 145 S.W.2d 896. 

Wash. Evidence sustained conviction 
of inducing belief that accused was en- 
gaged in practice of chiropractic at a 
time when he was not a licensed prac- 
titioner. Rem. Reyv.Stat. §§ 10099, 
10101, 10109.—State v. Bennett, 107 P. 
2d 344. 

In prosecution for inducing belief 
that accused was engaged in practice 
of chiropractic at a time when he was 
not a licensed practitioner, the charge 
of inducing belief could be established 
by circumstantial evidence, and was 
not required to be established by di- 
rect evidence. Rem.Rev.Stat. §§ 10099, 
10101, 10109.—State v. Bennett, 107 
P.2d 344. 

§ 45 


Ill.App. In prosecution under count 
charging that defendant without being 
licensed to treat human dilments un- 


lawfully attached to his name the title 
of Doctor or some other word indica. 
tive that he was engaged in treatment 
of human ailments as a_ business, 
whether certain literature relied on 
the state was given to investigator 
Department of Registration and Edu 


without a license, it was the province 
of the jury to determine what acts the RS 
accused committed and the province ~ 
of the court to determine whether be 
acts constituted violation of statute 
under which accused was prosecuted. - 
Code 1936, §§ 1612, 1614, 1615, 1622, a 
1623.—Grosso v. Commonwealth, 13 S. 
W.2d 285. ; 
In prosecution for unlawfully prac 
ticing chiropractic and medicine wit 
out a license, the giving of an instru i 
tion which permitted jury to find ac- 
cused guilty if he opened an office for — 
the practice of chiropractic, was not 
. Code 1936, §§ 1612, 1614, 161 
1622, 1623.—Grosso v. Commonwe: 
13 S.BH.2d 285. Spur 


§ 49 k 

Alaska. The territorial board of o 
tometry, being purely a creature of the 
territorial Legislature, has no powers 
other than those contained in the stat- 
ute creating the board, and both the 
statute and the powers invested in > 
board should _ be_ strictly constru 
munds y. Board ee, Examiners in Oj 


Comp.Laws 1933, 2709 et seq.—E 
tometry for Territory of Alaska, 


Alaska 462. az. 
§ 50 54 
Cal.- In action for injuries to patient _ 
in defendant corporation’s hospital, 


a 


; 


tendants, including nurses and internes, 
as would assure him proper care and 
attention before, during and after kid- 
ney operation, allegations of defen 

ant’s. negligent ver 
plaintiff’s broken rib or willful failure 
to render care and treatment therefor 
did not render complaint insufficient to — 
state cause of action as showing prac- 
tice of medicine by corporation in vi 
lation of statute.—Guilliams v. Hol 
wood Hospital, 114 P.2d 1, prior opin- 
ion 105 P.2d 318. ‘ia i ae 

Fla. Examination papers of the state 
board of dental examiners are “public — 
records” of the board and may be used © 
for purpose of determining whether 
board has arbitrarily refused to grant — 
a certificate to practice dentistry to one 
who has taken an examination for such 
certificate—York v. State ex rel. Jones, 
197 So. 766. ' ee! 

N.Y.Sup. The exercise of discretion 
conferred by statute upon Commission- © 
er of Education and Board of Regents. 
of University of state of New York to 
indorse foreign medical licenses must 
be governed by fixed rules and stand- 
ards, and personal reasons finding no 
foundation in the words or policy of 
the statute, which contains within it all 
factors to be considered in the exercise 
of the discretion conferred, may not be 
interposed to affect the decision upon 
an application, Education Law, § 1259. 
—Marburg v. Cole, 23 N.Y.S.2d 501, 175 
Mise. 308. 

The refusal of the Commissioner of 
Education and Board of Regents of 
University of state of New York to 
indorse petitioner’s Austrian medical li- 
cense on ground petitioner had not at- 
tained position of conceded eminence 
and authority in his profession, as re- 
quired by statute, was arbitrary and 
unreasonable and an abuse of discre- 
tion, in view of petitioner’s interna- 
tional prominence as a neurologist, po- 
sitions held by him in Hurope and 
United States, scientific publications 
written or edited by him, and certifi- “ 
eations of his high rank by outstand- pf 
ing neurologists. Education Law, § q 


24 


9.—Marburg v. Cole, 23 N.Y.S.2d 
175 Mise. 308. 


ced §$ 58-5 sa 

Fla. When an applicant applies and 
resents his credentials to take exami- 
ation for certificate to practice dentist- 
ry, state board of dental examiners are 
| judges of credentials and may re- 
ject applicant if applicant does not 
reet requirements, but after applicant 

as qualified and passed examination, 
in absence of adverse showing, he can- 
be deprived of a certificate by 
pes v. State ex rel. Jones, 197 


-Y.App.Div. The Board of Regents 
' the University of the State of New 
, before indorsing a foreign medi- 
license, should be satisfied from 
vidence adduced by the candidate 
5 time when license was issued 
GO heapee by the board of another 

fe or country the requirements in 


n Law, § 61, subd. 3, § 1259.— 
ation of Bailey, 24 N.Y.S.2d 539, 
pp 64, transferred 20 N.Y. 


purpose of statute authorizing 
‘d of Regents of the University of 
tate of New York to indorse 
gn medical license was to take 
re of those cases in which applicant 
able to meet letter of require- 
its of statute governing admission 
© profession, but possesses essential- 
y the same or equivalent qualifications 
necessary for a_ license. Education 
Law, § 51, subd. 3.—Application of 
éy, 24 N.Y.S.2a 539, 261 App.Div. 
: ansferred 20 N.Y¥.8.2d 915. 
e power of the Board of Regents 
he University of the State of New 
to indorse foreign medical license 
imited power which is remedial 
in its nature, and must be exercised 
by regents with due regard to statutes 
ulating practice of medicine in New 
ork, and board must be clearly satis- 
fied that applicant has substantially 
¢ all legislative requirements. Edu- 
cation Law, § 51, subd. 3; i 259. 
_ Application of Bailey, 24 N.Y.8.2d 539, 
O61 cae 64, transferred 20 N.Y. 


raduated froin institutions 
bstantially the equivalent of the New 
ork schools, and that requirements 
his license were substantially the 
ame as in New York. Education Law, 
-§ 61, subd. 3.—Application of Bailey, 
Pear N.Y.S.2d 539, 261  App.Div. 64, 
transferred 20 N.Y.S.2d 915. 
_ Physician’s application for indorse- 
ment of his foreign medical licenses 
under the statute authorizing the 
Board of Regents of the University of 
the State of New York to indorse for- 
eign medical licenses, was addressed to 
the discretion of the Board of Regents, 
and courts will not interfere with ‘the 
exercise of that discretion. Bducation 
subd, 3.—Application of 
N.Y.S.2d 539, 261. App.Div. 


Where evidence in proceeding against 
the Board of Regents of the University 
of the State of New York by physician 
with foreign medical licenses specifical- 
ly showed that standards of those ju- 
risdictions when physician had been 
admitted to examinations or which had 
indorsed his licenses from other ju- 
___-risdictions were far lower than_ the 

standards in the state of New York, 
«Board of Regents properly denied ap- 
plication for indorsement of licenses 
- ~+under statute authorizing Board of 
Regents to indorse foreign medical li- 
7 eenses or application under statute 
“— authorizing the licensing of applicants 
¢ licensed by other” state examining 
boards. Education Law, § 51, subd. 
3; § 1259.—Application of Bailey, 24 


4 


ie 
oe 


“NY.8.2d 539 


9, 261 App.Div. 
ferred 20 N.Y.S.2d 915. 


Application of one having foreign 3 


medical licenses for indorsement of his 
licenses under the statute providing 
that applicants licensed by other state 
examining boards registered by_ the 
regents of the University of the State 
of New York may receive an indorse- 
ment of their licenses where they have 
received the degree of doctor of medi- 
cine before August 1, 1895, was ad- 
dressed to the discretion of the regents, 
and they could not be compelled by 
courts to exercise that discretion in 
behalf of holder of foreign medical 
licenses, since the regents’ power to 
indorse is discretionary and not ‘“man- 
datory’, and it may or may not be 
granted by the regents dependent on 
the sufficiency of the evidence which 
has been submitted by the applicant. 
Education Law, § 1259.—Application 
of Bailey, 24 N.Y.S.2d 539, 261 App. 
Div. 64, transferred 20 N.Y.S.2d 915. 
Under statute providing that appli- 
ecants examined and licensed by other 
state examining boards registered by 
the regents of the University of the 
State of New York may have their 
foreign medical licenses indorsed where 
they have received the degree of doc- 
tor of medicine before August 1, 1895, 
if the state board from which the 
applicant presents his license for in- 


dorsement has not been registered by - 


the regents, then they have no power 
to indorse the license. Education Law, 
§ 1259.—Application of Bailey, 24 N.Y. 
8.2d 539, 261 App.Diy. 64, transferred 
20 N.Y.S.2d .915. 

Under statute providing that appli- 
cants examined and licensed by other 
state examining boards registered by 
the regents of the University of the 
State of New York, may have their 
foreign medical licenses indorsed where 
they have received the degree of doc- 
tor of medicine before August 1, 1895, 
the commissioner of education, on the 
approval of the regents, has the power 
to exercise judicial discretion. Educa- 
tion Law, § 1259.—Application of Bail- 
ey, 24 N.Y.S.2d 539, 261 App.Div. 64, 
transferred 20 N.Y.S.2d 915. 

The purpose of statute providing 
that applicants examined and licensed 
by other state examining boards regis- 
tered by. the regents of the University 
of the State of New York may. have 
their foreign medical licenses indorsed 
where they have received the degree 
of doctor of medicine before August 1, 
1895, is to permit the commissioner of 
education in his discretion on the ap- 
proval of the regents to indorse a 
license or diploma issued by another 
state, provided the applicant has met 
all preliminary and professional quali- 
fications required for earning a license 
on examination in the state of New 
York, and provided that the commis- 
sioner of education and the regents are 
in agreement that the applicant has 
reached a position of conceded emi- 
nence and authority in his profession. 
Education Law, § 1259.—Appliecation of 
Bailey, 24 N.Y.S.2d 539, 261 App.Diy. 
64, transferred 20 N.Y.S.2d 915. 

§ 60 

Fla. When an applicant applies and 
presents his credentials to take exam- 
ination for certificate to practice dentis- 
try, state board of dental examiners are 
the judges of credentials and may re- 
je - applicant if applicant does not 
meet requirements, but after applicant 
has qualified and passed examination, 
in absence of adverse showing, he can- 
not be deprived of a certificate by 
board.—York y, State ex rel. Jones, 197 
So. 766. 

_N.Y.App.Div. One holding _ physi- 
cian’s license or diploma, issued in an- 
other state or country after he met all 
preliminary and professional qualifica- 
tions required for earning such a li- 
cense on examination in state, engaging 
in reputable practice for ten years 
thereafter, and reaching position of 
conceded eminence and authority in hig 
profession, is entitled to indorsement of 
such license or diploma by Commis- 
sioner of Education on approval of 
state university Board of Regents. 
Education Law, § 1259.—Marburg v. 


conceded eminence and authority as 
neurologist. on application indorsed by 
many of most distinguished and fa- 
mous American neurologists, held arbi- 
trary, unreasonable, unfair and caprici- 
ous, though his fame and eminence 
were limited to one branch of medi- 
cine. Education Law, § 1259.—Marburg 
v. Cole, 26 N.Y¥.S.2d 77, 261 App.Div. 
$24, modifying 23 N.Y.S.2d 501, 175 
Mise. 308 


Indorsement of physician’s license or 


diploma, issued in another state or 
country to one who is concededly emi- 
nent and an authority in medical field, 
is not discretionary with state univer- 
sity Board of Regents and state Com- 
missioner of Education, though statute 
grants them discretion to ‘determine 
whether applicant for sueh indorsement 
is eminent and an authority. Hduca- 
tion Law, § 1259.—Marburg v. Cole, 26 
N.Y.8S.2d 77, 261 App.Div. 324, modi- 
fying 23 N.Y.S.2d 501, 175 Mise. 308. 

The state university Board of Re- 
gents and state Commissioner of HWd- 
ucation are not justified in refusing to 
indorse physician’s license or diploma, 
issued in foreign country to one who 
has reached position of eoneceded emi- 
nence and authority in hig profession, 
because citizens of state are required 
to spend money and time to secure 
complete background of elementary and 
academic education and attend colleges 
for long periods to obtain technical 
knowledge concerning such: profession, 
as physicians’ licensing _statutes are 
not intended for benefit of members of 
profession, but to advance and pro- 
mote public welfare through improve- 
ment of citizens’ health. Education 
Law, § 1259.—Marburg v. Cole, 26 N.Y. 
S.2d 77, 261 App.Div. 324, modifying 
23 N.Y.S.2d 501, 175 Mise. 308. 

A state has no “public policy” except 
that found in its constitution and laws, 
which are made by law-making power. 
not. by administrative officers, acting 
solely on their own ideas of sound pub- 
lic policy, as by state university Board 
of Regents in promulgating rule re- 
quiring every foreigner applying for 
medical. license to ! examination 
notwithstanding statute requiring in- 
dorsement of foreign license or fiplo- 
ma held by physician whe has achieved 
position of conceded eminence and au- 
thority in his profession. Education 
Law, § 1259.—Marburg v. Cole, 26 N.Y. 
$.2d 77, 261 App.Div. 324, modifying 
23 N.Y.S.2d 501, 175 Mise. '308. 

The limits of reasonable discretion, 
vested in state university Board of Re- 
gents and Commissioner of Education, 
are transgressed by their refusal to 
approve and indorse pkysician’s for- 
eign medical license on grounds not 
supported by any evidence, as even 
widest discretion cannot justify deter- 
mination without reasonabie founda- 
tion in fact, Education Law, § 1259. 
—Marburg v. Cole, 26 N.Y.S.2d 77, 261 
App.Div. 324, modifying 23 N.Y.S.2d 
501, 175 Mise. 308. 


§ 61 

N.Y.App.Div. Physician’s application 
for indorsement of his foreign medical 
licenses under the statute authorizing 
the Board of Regents of the University 
of the State of New York to indorse 
foreign medical licenses, was addressed 
to the discretion of the Board of Re- 
gents, and courts will not interfere 
with the exercise of that diseretion. 
Education Law, § 51, subd. 3.—Appli- 
cation of Bailey, 24 N.Y.S.2d 539, 261 
Pe pore 64, transferred 20 N.Y.S.2d 


N.Y.App.Div. Error, as matter of 
law, may be predicated on abuse of 
discretion so flagrant as to shock one’s 
sense of justice, as by refusal of state 
university Board of Regents and Com- 
missioner of Education to indorse for- 


eign medical license of physician who 


has attained position of conceded emi- 


KX Pei8 val 269. 23 

, Cole, 26 N.Y.S.2d 77, 261 App. 

Diy. 324, modifying 23 N.Y.S.2a 501, 

175 Misc. 308. ; 

N.Y.Sup. Notwithstanding language 

of statute authorizing Commissioner of 

Education in his discretion, upon ap- 

proval of Board of Regents of Universi- 

ty of state of New York, to indorse for- 
eign medical licenses, is “permissive” 
in form, the statute is “mandatory,” 
since it concerns rights of individuals, 
and the discretionary power conferred 
must be exercised and cannot be abdi- 
cated by making a hard and fast rule 
as a matter of policy or convenience 
denying all applications for indorse- 
ment of such licenses and compelling all 
applicants to submit to examination. 

Education Law, § a areata ae, v. 

Cole, 23 N.Y.S.2d 501, 175 Mise. 308. 

N.¥.Sup. In proceeding to review de- 
termination of Commissioner of Educa- 
tion and Board of Regents of the Uni- 
versity of state of New York denying 
indorsement of foreign medical license, 

Special Term could not interfere with 

exercise of discretion conferred upon 

the commissioner and the board by 
statute. Civil Practice Act, § 1283 et 
seqg.; Education Law, § 1259.—Marburg 
vy. Cole, 23 N.Y.8.2d 501, 175 Misc. 308. 
Proceeding .to review determination 

of Commissioner of Education and 

; Board of Regents of University of state 
of New York denying indorsement of 
foreign medical license could be main- 
tained only to compel compliance with 
statute conferring discretionary pow- 
ers upon commissioner and board to 
indorse such license, or to prevent ac- 
tion so arbitrary and capricious as to 
amount to an abuse of discretion. Civ- 
il Practice Act, § 1283 et seq.; Educa- 

: tion Law, § 1259.—Marburg v. Cole, 23 
N.Y.S.2d 501, 175 Mise. 308. 

] Pa.Com.Pl. The Board may readily 
determine that the practice, for instance 
of hydropathy, had not developed into 
such a useful system that it would ap- 
prove any school for the purpose of 
teaching that particular branch, and it 
cannot be held, as a matter of law, that 
the Board has acted in an arbitrary or 
capricious manner merely because it 
has not approved schools of chiroprac- 
tic such as other states may have done. 
—Pennsylvania Chiropractor’s Ass’n v. 
State Board of Medical Education, 50 
Dauph. 324, 
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Fla. Where the Board of Eclectic 
Medical Examiners acting under stat- 
utory authority issued a certificate to 
practice medicine to relator, a ‘“‘proper- 
ty right’ entitled to be protected under 
the state constitution and laws vested 
in relator upon the granting of the 
certificate. Rev.Gen.St.1920, §§ 2170- 
2172, 2179.—State ex rel. Estep v. Rich- 
ardson, 3 So.2d 512. 


© 
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Tex.Civ.App. The practice of dentist- 
ry is subject to governmental control 
and the state has power to prescribe 
reasonable regulations for granting of 
license to practice dentistry, and may 
delegate to an administrative board or 
agency authority to pass upon the 
qualifications of applicants and _ to 
grant or refuse license, and likewise 
the state, for cause, may revoke such 
licenses and may also delegate that 
function to such board or agency.— 
Francisco v. Board of. Dental Ex- 
aminers, 149 S.W.2d 619, error re- 

fused. AD 


8 

Ariz. The mere use by dentist of 
the names “Batty” and ‘Battie’ was 
not evidence of fraud in practice of 
his profession, so as to justify revoca- 
tion of his license on ground of fraud, 
where names were ‘‘idem sonans” and 
dentist had used both spellings at 
various times in his life without intent 
to practice fraud upon anyone. Laws 


1935, ¢. 24.—Batty v. Arizona State 
Dental Board, 112 P.2d 870. 
Cal.App. A dentist’s advertisement 


in city telephone directory that he 
was city’s leading plate dentist consti- 


de 
which de 
pended as includin, 


ee npr ynal © “A t 
dent 


st’s license may b 


such superiority. O87, pi 91249; 48 
1680(12).—Barron v. Board of Dental 
Examiners of State of California, 113 
P.2d 247. 

N.J.Sup. Although it is necessary at 
times permanently to deprive one of 
his right to practice in his chosen pro- 
fession, such as the dentistry profes- 
sion, and thus deprive him of his liveli- 
hood, such drastie action will not light- 
ly be taken. N.J.S.A. 45 :6-7.— 
Schwartz v. State Board of Registra- 
tion and Hxamination in Dentistry, 15 
A.2d 322, 125 N.J.L. 330. 

Tex.Civ.App. Under statute author- 
izing revocation of license of dentist 
upon proof of conviction of the dentist 
for “felony involving moral turpitude” 
the quoted words include convictions in 
other states and do not refer only to 
convictions of felonies under the laws 
of Texas. Vernon’s  Ann.Civ.St. art. 
4549.—Francisco v. Board of Dental 
lve Daneel 149 S.W.2d 619, error re- 
used. 


§ 7 

Cal. The statute prohibiting any 
advertising to guarantee any dental 
service does not merely forbid a con- 
tractual guarantee of a particular den- 
ta] service, but it was designed to pro- 
hibit advertising inducing the reader 
to believe that the dentist proposed to 
guarantee a particular. result. St. 
1937, p. 1249, § 1680(17).—Webster v. 
Board of Dental Examiners of Califor- 
nia, 110 P.2d 992, prior opinion 103 
P.2d 442. 

Where dentist advertised that new 
material from which dental plates 
were made would not change in. color 
and would not stain, shrink, or warp 
and that plates were faithful reproduc- 
tions of natural gums and teeth in true 
color, size, and form and were made 
to defy detection, the Board of Den- 
tal Examiners and the trial court prop- 
erly found that dentist had violated 
statute prohibiting any advertising to 
“guarantee” any dental service. 
1937, p. 1249, § 1680(17).—Webster v. 
Board of Dental Examiners of Califor- 
a 110 P.2d 992, prior opinion 103 P. 
2 Ds 


Where dentist advertised that mate- 
rial used for dental plates was made 
from a secret formula and referred to 
his plates as “immediate restoration 
plates’, and he ‘testified that he had 
no secret material not available to the 
entire profession and that his methods 
were no different from those in gen- 
eral use, the Board of Dental Exam- 
iners and the trial court properly de- 
termined that advertising had a char- 
acter tending to deceive or mislead the 
public within statutory prohibition. 
St.1937, p. 1249, § 1680(11).—Webster 
v. Board of Dental Examiners of Cali- 
fornia, 110 P.2d 992, prior opinion 103 
P.2d 442. 

The statutes regulating the practice 
of dentistry particularly with respect 
to advertising should not be accorded 
a more stringent construction than 
similar statutes regulating ordinary 
commercial advertising. St03i) 2p. 
1249, § 1680(11, 12, 17)—Webster v. 
Board of Dental Examiners of Califor- 
nia, 110 P.2d 992, prior opinion 103 P. 
2d 442. 
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Alaska. Under statute creating op- 
tometry board, it is not necessary that 
board follow technical legal procedure 
in hearing charges against an optome- 
trist, but a full and substantial hearing 
of the charges where denied is all that 
is required. Comp.Laws 19338, § 2719. 
—Edmunds v. Board of Examiners in 
Optometry, for Territory of Alaska, 9 
Alaska 462. 

Ariz. Evidence that dentist at one 
time had drawn compensation for 
tuberculosis, but that case had become 
arrested, did not sustain charge of in- 
competence to practice dentistry so as 
to justify revocation of license on that 
ground, since one who has_ had 
tuberculosis, but whose case has _ be- 
come arrested, so long ag that condi- 


g the advertising of — 


by two reputable physicians befo: 
curing his license and certified as 
from active tuberculosis did not 
tain charge of fraud or misrepre 
tion in securing his license sol 
justify revocation thereof. Laws 1 
ce. 24.—Batty v. Arizona State D 
Board, 112 P.2d 870. 3 

Evidence sustained finding of 
Dental Board that dentist emp! 
unlicensed persons. to perform — 
which could be done legally onl 
licensed persons justifying ‘Teyoc: 
of dentist’s license. Laws 1935. 
—Batty v. Arizona State Denta 
112 P.2d 870. i 


rc 


tL 


acted within its jurisdi 
Laws 1935, c. 24; Const. art. 6 
6—Batty v. Arizona State 
Board, 112 P.2d 870; Davis vy. 
State Dental Board, 112 P.2d 8’ 


Ariz. The State 


Davis v. Arizona 
112 P.2d 877. > if 
Proceedings for revocation of 
dentist’s license are not “erimina’ 
do not require that every doubt 
solved in favor of innocence > 
censee. Laws 1935, c. 24.—Davis 
rs State Dental Board, 112 FP 


The fundamental principles of_ 
and equity apply to actions of Sta 
Dental Board in proceeding for revo 
tion of dentist’s license, notwith 
ing proceedings of such nature a 
criminal, and one of such principle 
that accused shall have knowledg 
charges against him and a reas 
opportunity of meeting them, a 
violation of such nrinciples goes t 
jurisdiction of the board to act a 

aws 1935, ¢c. 24.—Davis v. Arizona 
State Dental Board, 112 P.2d 877. 

To compel a dentist charged Vv 
acts justifying a revocation of his ] 
cense to go to trial without knowi 
so that he could prepare properly to 
refute witness’ testimony, the names 
of witnesses to be used against 
and what violation of dental act they 
would testify dentist had committe 
would have deprived him of a fun¢ 
mental right, but it was not necessa! 
that he should have been apprised 
such facts at any particular time 
in any particular manner, so long 
he had proper opportunity to mak 


defense. Laws 1935, ¢«. 24—Davis v. 
ark State Dental Board, 112 P.2d 


The State Dental Board's refusal to 
grant a bill of particulars to dentist 
before hearing on charges justifying 
revocation of license did not go to ju-- 
risdiction of the board, where record 
disclosed that witnesses against him 
testified on May 28 when he had full — 
knowledge, not only of what he was: 
entitled to know as to who witnesses 
were and what the substance of their 
testimony would be, but what it ac- — 
tually was, and he was then given un- k 
til June 11 to prepare his defense. 
Laws 1935, e. 24.—Davis v. Arizona 
State Dental Board, 112 P.2d 877. 

In certiorari proceeding to review ac- 
tion of State Dental Board in revoking 
dentist’s license, neither the Supreme 
Court nor the trial court passes upon 
the weight of the evidence, but it is 
sufficient if there is testimony that if 
believed by a reasonable man would 
show jurisdiction of board to. act. — 
Laws 1935, ¢« 24.—Davis y. Arizona — 
State Dental Board, 112 P.2d 877, Fees 


. 


for ) ) 
revocation of license to practice dentist- 
ry, and such penalty was not beyond 
wer of Legislature to inflict. Laws 
24.—Davis v. Arizona State 


law on matters of evidence. St. 

pp. 1247-1249, §§ 1670-1680.— 
ster v. Board of Dental Examiners 
alifornia, 110 P.2d 992, prior opin- 


existence of at least one of the grounds 
pecified as a basis for its order revok- 
- or suspending a license. St.1937, 
1247-1249, §§ 1670-1680.—Webster 
Board of Dental Bxaminers of Cali- 
ornia, 110 P.2d 992, prior opinion 103 
2d 442. 

_ Cal.App.._ An accusation before state 
- Board of Dental Examiners, charging 
that dentist advertised his professional 
superiority or performance of profes- 
sional services in superior manner, was 
sufficient to confer jurisdiction _on 
board to suspend accused, though ac- 
sation repeated wording of statute 
alternative in same manner that it 
appeared therein. St.1937, p. 1249, § 
- 1680(12).—Barron y. Board of Dental 
_ Examiners of State of California, 113 

P.2d 247. 

~The defect, if any, in accusation 
against dentist before state Board of 
Dental Examiners because it was sworn 
o before board’s secretary, not au- 
ae horized by law to administer oaths, 
was “waived” by dentist by proceed- 
to hearing before board without 
 S$t.1937; p. 1247, °'§ 1672:— 
sarron v. Board of Dental Examiners 
f State of California, 113 P.2d 247. 
A finding by state Board of Dental 
¢ xaminers that dentist, charged by ac- 
cusation before board with unprofes- 
sional conduct by advertising his pro- 
ority in city: telephone 
“guilty as charged in 
, was sufficient to war- 
board. 


of California, 113 P.2d 247. 
The superior court’s fact findings in 
favor of state Board of Dental Bxamin- 
ers and against dentist seeking per- 
emptory writ of mandate to board aft- 
er his suspension thereby for unpro- 
fessional conduct, charged in accusa- 
tion before Board, held sufficient to 
sustain judgment denying relief prayed, 
without resort to court’s alternative 
fact findings in language of accusa- 
tion that petitioner advertised his pro- 
fessional superiority or performance of 
professional services in superior man- 
- ner, St.1937, p. 1249, § 1680(12).— 
. Barron v. Board of. Dental Examiners 
of State of California, 113 P.2d 247, 
Conn. Under statutes respecting au- 
thority of State Dental Commission to 
suspend or revoke a dentist’s license, it 
was intent of legislature that Commis- 
sion, in acting upon charges against a 
licensed dentist, should proceed in a 
“quasi-judicial capacity”, reaching its 
conclusion upon evidence which should 
be produced before it, and it is not 
within contemplation of statutes that 
any of the commissioners, except the 
recorder of the Dental Commission, 
shall personally investigate any charges 
and act upon basis of information so 
secured, since such investigation might 
result in a violation of requirement of 


“due process of law 

upon to answer shall : 

with evidence against him. _ 

1930598 2809; Gen.St.Supp.1935, — 

1139¢c; Gen.St.Supp.1939, § 1014e— 

Reardon v. Dental Commission, 20 A.2d 

622, 128 Conn. 116. ‘ 
Under statutes respecting authority 

of State Dental Commission to suspend 

or revoke a dentist’s license, it was in- 


tent of legislature that Commission’s — 


decision should be reached upon evi- 
dence produced at k2aring and contrary 
to that intent that it should be based 
upon information obtained and sub- 
mitted to Commission, by its members. 
Gen.St.1930, § 2809; Gen.St.Supp.1935, 
§ 1139c; Gen.St.Supp.1939, § 1014e.— 
Reardon v. Dental Commission, 20 A.2d 
622, 128 Conn. 116. 

Where no oral evidence other than 
unsworn statements of members of 
State Dental Commission was produced 
at hearings before Commission respect- 
ing suspension of dentist’s license, and 
two members of Commission, not in- 
cluding the recorder, testified as to re- 
sults of their personal investigation of 
dentist’s offices, and members had dis- 
cussed matter among themselves before 
hearing and had formed a definite opin- 
ion as to dentist’s guilt or innocence, 
superior court’s failure to sustain den- 
tist’s appeal from Commission’s action 
in suspending license was error. Gen. 
$t.1930, § 2809; Gen.St.Supp.1935, § 
1139c; Gen.St.Supp.1939, § 1014e.— 
Reardon v. Dental Commission, 20 A.2d 
622, 128 Conn. 116. 


Fla. In proceeding to revoke physi- 
cian’s license, charge that physician 
had falsely represented, in application 
for license, that he had never procured 
or aided or abetted in procuring a 
criminal abortion, whereas he had been 
adjudged guilty of performing criminal 
abortions by California Board of Medi- 
cal Examiners, was insufficient because 
it did not allege that physician had 
been guilty of procuring or aiding or 
abetting in procuring a criminal abor- 
tion. Comp.Gen.Laws 1927, § 3415(i), 
—State Board of Medical Examiners v. 
Morlan, 3 So.2d 402. 

Fla. The procedure prescribed by 
statute for revoking a license to prac- 
tice medicine on the ground that it 
was procured by fraud must be strict] 
followed. Comp.Gen.Laws 1927, § 3415. 
—State ex rel, Hstep v. Richardson, 3 
So.2d 512. 

The record of an order of the board 
of medical examiners revoking a license 
to practice medicine on ground that it 


‘was procured by fraud should show 


jurisdiction of the parties and subject 
matter on its face, and no presumption 
will supply an omission in that re- 
gard. Comp.Gen.Laws 1927, § 3415.— 
State ex rel. Estep v. Richardson, 3 So. 
2d 512. 

The statutory remedy for review of 
action of the board of medical examin- 
ers in revoking a license to practice 
medicine on ground that it was pro- 
cured by fraud is not exclusive. Comp. 
Gen.Laws 1927, § 3415.—State ex rel. 
Estep y. Richardson, 3 So.2d 512. 

Ill. That charges against dentists 
charged with violating dental practice 
act were made by an employee of De- 
partment of Registration and Hduca- 
tion did not establish that dental ex- 
amining committee would be prejudiced 
against dentists or that dentists were 


denied ‘‘due process of law.’’ Smith- 
Hurd Stats. ¢. 91, §§ 58-72c and §§ 
58a, 62d, 62f—Tarr v. Hallihan, 30 


N.H.2d 421, 375 Ill. 38. 

Dentists charged with violating den- 
tal practice act were entitled to hear- 
ing before an unbiased _ tribunal. 
Smith-Hurd Stats. c. 91, §§ 58-72c.— 
Tee Hallihan, 30 N.H.2d 421, 375 
Ill. ; 

Charges of professional misconduct 
by dentists need not be drawn with 
refinements, niceties and subtleties of 
pleadings in a court of record, and 
it is sufficient that the dentist be fair- 
ly and reasonably apprised of the acts 


of misconduct with which he is 
charged so that he may properly pre- 
pare to defend such charges, Smith- 


11.—Tarr y. Hallihan, 
375 Til. 38. : 

N.Y. Vote of nine members of medi- 
eal grievance committee finding a prac- 
titioner guilty of charges of fraud and 
deceit in practice of medicine, 
tenth member of committee present but 
not voting, did not constitute com- 
pliance with “mandatory” statute pro- 
viding that if by unanimous vote of 
members of committee, a practitioner is 
found guilty, the committee shall trans- 
mit to the department of education the 
record and its recommendation, al- 
though member who had been recorded 
as not voting was recorded as voting 
for a subsequent resolution fixing form 
of disciplinary action to which physi- 
cian should be subjected and which 
the committee ‘recommended to depart- 
ment of education. Education Law, § 
1264, subd. 2(a); § 1265, subd. 4.— 
Hilfer v. Board of Regents of Univer- 
sity of State of New York, 28 N.H.2d 
848, 283 N.Y. 304, reversing 18 N.Y.S. 
2d 199, 259 App.Div. 762. 

The statutory procedure to be follow- 
ed before the medical grievance com- 
mittee may make a determination sus- 
pending a license of a physician is 
“mandatory” and must be strictly pur- 
sued, otherwise determination is void. 
Education Law, § 1264, subd. 2(a); § 
1265, subd. 4.—Hilfer v. Board of Re- 
gents of University of State of New 
York, 28 N.E.2d 848, 283 N.Y. 304, re- 
venelig, 18 N.Y.S.2d 199, 259 App.Div. 
762. 
N.Y.App.Div. The medical license of 
a doctor, who permitted and aided a 
chemist who was not a physician to 
unlawfully practice medicine in treat- 
ing a birthmark in association with 
doctor, was properly suspended for 
six months.—La Roe vy. Board of Re- 
gents of University of State of New 
York, 23 N.Y.S.2d 265. 

N.Y.App.Div. A subcommittee hear- 
ing charges against physician charged 
with violating statute authorizing the 
suspension of a physician’s license to 
practice if he is guilty of fraud or de- 
eceit or has undertaken to cure or treat 
a disease by a secret formula was re- 
quired to conduct the hearing and 
weigh the testimony in a manner that 
should have been at least quasi-judicial. 
Education Law, § 1264, subd. 2(a, d). 
—Stammer v. Board of Regents of Uni- 
versity of New York, 29 N.Y.S.2d 38, 
262 App.Div. 372. 

Evidence that physician already 
skilled in the medical art, with pa- 
tient’s consent, attempted new methods 
to treat cancer on patient’s face when 
all other known methods of treatment 
had proved futile and patient’s life 
had been despaired of and that physi- 
cian disclosed contents of formula used 
did not sustain determination suspend- 
ing physician’s license to practice on 
ground that he was guilty of “fraud or 
deceit” within statute and undertook 
to cure or treat a disease by a secret 
formula. Education Law, § 1264, subd. 
2(a, d).—Stammer v. Board of Regents 
of University of New York, 29 N.Y.S. 
2d 38, 262 App. TS 372. 
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Alaska. Bvidence showed that writ- 
ten complaint and notice served on op- 
tometrist requiring him to appear be- 
fore optometry oard and answer 
charges made against him by board’s 
president was in strict compliance with 
statute creating board, and a valid 
exercise of board’s powers. Comp. 
Laws 1933, § 2719.—Edmunds v. Board 
of Examiners in Optometry, for Ter- 
ritory of Alaska, 9 Alaska 462. 

Where no answer or denial was made 
by optometrist to charges filed against 
him, either by himself, his attorney, or 


with - 


7 earance at time an 
hearing on charges, 


any witnesses or receive any evidence 
in support of charges, but was jus- 
tified in treating charges as confessed, 
revoking optometrist’s license and an- 
nual certificate of registration, and 
refusing to grant him a license to 
practice in 1939. Comp.Laws 1933, § 
2719.—_Edmunds vy. Board of Exam- 
iners in Optometry, for Territory of 
Alaska, 9 Alaska 462. 

N.Y.App.Div. In proceeding in na- 
ture of certiorari to review an order of 
Commissiqner of Hducation suspending 
right of physician to practice medicine 
for one year, evidence sustained finding 


“that physician was guilty of charges 


and justified the suspension. Civil 
Practice Act, § 1283 et seq.—Hhlin VY. 
Graves, 21 N.Y.S.2d 231, 259 App.Div. 
1112. 
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Cal. In absence of a statutory re- 
quirement, the reviewing court may not 
imply the necessity of a completely de- 
tailed statement of grounds for the 
determination of the Board of Dental 
Examiners revoking or suspending a 
license. §t.1937, pp. 1247-1249, §§ 
1670-1680.—Webster v. Board of Den- 
tal Examiners of California, 110 P.2d 
992, prior opinion 103 P.2d 442. 

Where the finding of the Board of 
Dental Examiners, either by a restate- 
ment of the charge made or by refer- 
ence to the language of the accusation, 
sufficiently points out the specific 
ground on which it has determined 
that a cause for suspension or revoca- 
tion of a license exists, an order so 
based cannot be said to be void, how- 
ever much the reviewing court might 
prefer a more detailed statement of the 
grounds for the order. St.1937, pp. 
1247-1249, §§ 1670-1680.—Webster Vv. 
Board of Dental Examiners of Cali- 
fornia, 110 P.2d 992, prior opinion 103 
P.2d 442. : 

N.J.Sup. Under statute providing 
that Supreme Court may reverse or 
affirm in whole or in part a finding or 
determination of the Board of Regis- 
tration and Examination in Dentistry 
or pronounce such judgment on the evi- 
dence as shall be warranted, the func- 
tion of the Supreme Court is to review 
the evidence and law independently and 
pronounce judgment accordingly. N.J. 
S.A. 45:6-9.—Schwartz v. State Board 
of Registration and Examination in 
Dentistry, 15 A.2d 322, 125 N.J.L. 330. 


Where dentist on a single occasion 
advertised charges to be made for den- 
tal work and character and durability 
of the work, in violation of statute the 
eonstitutionality of which had not been 
determined, and the State Board of 
Registration and Examination in Den- 
tistry prosecuted the dentist nearly a 
year after the violation, and following 
a court decision sustaining validity of 
the statute, penalty imposed by the 
board which revoked dentist’s license to 
practice dentistry within the state was 
harsh and unreasonable, and the cause 
was remanded to the board with direc- 
tions to suspend the license for period 
of six months. N.J.S.A. 45:6-7, 45 :6-9. 
—Schwartz v. State Board of Registra- 
tion and Examination in Dentistry, 15 
A.2d 322, 125 N.J.L. 330. 


Ohio App. The Common Pleas Court 
to which defendant took an appeal 
from decision of State Medical Board 
revoking defendant’s certificate to prac- 
tice mechanotherapy and chiropractic 
must hear appeal de novo on the mer- 
its, and questions whether board, on 
the facts presented, properly exer- 
cised board’s statutory powers, and 
whether revocation was without justi- 
fication and abuse of discretion, were 
not properly before court. Gen.Code, §§ 
1275, 1276.—State Medical Board of 
Ohio v. Quilter, 32 N.H.2d 856. 

Utah. In determining whether evi- 
dence adduced before Department of 
Registration justified revocation of den- 
tist’s license, court should determine 
whether findings of department were 
contrary to clear preponderance of eyi- 


; stan 
findings. Re 
1e Op- ers v. Goldin 
board was not required to call 


tial evidence 
v.St.1933, 79- 
ding, 111 P.2d 550. 

In dentist’s proceeding to review ac- 
tion of Department of Registration re- 
voking his license, it was incumbent 
upon dentist to introduce evidence of 
manner in which he was “aggrieved.” 
Rey.St.1933, 79-1-36.—Withers v. Gold- 
ing) 111) Pd bbe: 
_In dentist’s proceedin 
tion of Department of Registration re- 
voking his license, entire record of 
proceedings before department was ad- 
missible in district court, where issues 
raised involved entire proceedings be- 
fore department. Rev.St.1933, 79-1-36. 
—Withers v. Golding, 111 P.2d 550. 

In proceeding by dentists to review 
order of Department of Registration 
revoking their licenses, decree author- 
izing reinstatement of persons discon- 
tinuing acts complained of in petition 
and resulting in revocation of licenses 
was not so indefinite as to be a nullity, 
where original petition set out specific- 
ally dentists’ acts of professional mis- 
conduct, and those acts were the ones 
found by court to have been committed. 
Rev.St.1933, 79-1-36, 79-6-8, as amend- 
ed by Laws 1935, c. 78.—Withers v. 
Golding, 111 P.2d 550. 

§ 95 

Alaska. An indictment charging 
dentist, who had paid $10 license fee 
imposed by comprehensive act regu- 
lating practice of dentistry, with hav- 
ing failed to pay $10 license fee re- 
quired by the General Occupational 
Tax Act was not demurrable on ground 
that the claimed license fee was in- 
valid as “double taxation” and as ar- 
bitrary and unreasonable, since the 
statutes imposed annual license fee 
which is an “excise tax’? not required 
to be uniform. Comp.Laws 1933, §$§ 
1128, 3138; U.S.C.A.Const. Amend. 14. 
—U. S. y. Dasher, 9 Alaska 719. 

Where the General Occupational Tax 
Law of 1921 imposed $10 license fee 
on dentists and the 1929 comprehensive 
act regulating practice of dentistry 
and licensing persons engaged in the 
practice also imposed a $10 license fee, 
that there were two $10 annual license 
taxes required of dentists did not ap- 
pear from the clear wording of the 
statutes and would not be presumed. 
Comp.Laws 1933, §§ 1128, 3138.—U. S. 
v. Dasher, 9 Alaska 719, © 


to review ac- 


9 

Ariz. Dentists are included in mean- 
ing of term “physician and surgeon” 
as used in defining duties of a physi- 
cian or surgeon to his patients.—Batty 
a een State Dental Board, 112 P. 
When relationship of physician and 
patient exists, it is one of trust and 
eonfidence and former must in all deal- 
ings with his patient use the utmost 
good faith or he is guilty of fraud.— 
Batty v. Arizona State Dental Board, 
112 P.2d 870. 

A patient employing a physician has 
right to assume physician will advise 
him properly in all matters pertaining 
to his ailments, including advice as 
to who are properly qualified to assist 
in his treatment. Laws 1935, ec, 24.— 
Batty v. Arizona State Dental Board, 
112 P.2d.870. 

A physician who knows that a pa- 
tient of his is about to have surgical 
or medical work done by one who has 
no legal right to do it fails in his duty 
if he does not advise patient of the 
situation.—Batty v. Arizona State Den- 
tal Board, 112 P.2d 870. 


Conn. Where hospital staff surgeon, 
at designation of chief of staff, was 
present at and assisted in operation 
performed by an interne upon a “ward 
patient’’, that is one who pays for his 
hospital care but receives free of 
charge medical and surgical care from 
members of the hospital staff, was not 
under duty to care for or treat the 
patient after the operation, where hos- 
pital system divorced the operation 
from the after-care, and put the after- 
care in the hands of other surgeons.— 
Sheridan v. Quarrier, 16 A.2d 479, 127 
Conn. 279. 

N.D. The relation between a physi- 


y 4 ae rf 
t the proposi 1 
special knowledge and sk. 


at 
ing and treating diseases 
and that the patient has soug 
obtained the services of the phy 
because of such special knowledge 
skill—Tvedt v. Haugen, 294 N.W. 183. 
The duty of a physician to his patie 
is measured by conditions as they ma; 
exist, and not by what they may hay 
been in the past or may be in - 
reece Nea v. Haugen, 294 N.W. 
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Conn. In action against phy: 
for patient’s death 


to cure her of syphilis, patient’s death 
which occurred in the course of tre 
ment, would of itself be a breac 
the contract, and physician’s all 
negligence in way in which he trea 
patient would be irreleyant.—Giam 
v. Peters, 16 A.2d 833, 127 Conn. 
IlLApp. Where son-in-law 
daughter of patient asked physicia 
furnish necessary services to patien 
and promised to pay for them an 
physician thereafter rendered profes 
sional services including a major op- 
eration, a blood transfusion, and at 
tended patient until her death, p 
cian was entitled to recover fr 
promisors for professional services.- 
Warren v. Supernand, 33 N.H.2d 
309 Ill.App. 575. : 
Tex.Civ.App. A physician can re 
er from employer for services rendered — 
to injured employee at special instance 
and request of employer, notwi 
standing that employer carries wo 
men’s compensation insurance 
non’s_Ann.Civ.St. art. 8306 et 
Sarees Co. v. Furman, 150 


§ 101 
Ap The statute requiring 
practicing surgery or medicine to 
ercise a reasonable degree of care 
skill applies to a licensed dentist in 
practice of his profession. L 
paced ce v. Grace, 11) S. 


241. 

A dentist must not only have th 
requisite skill but must exercise suc 
qualification. Code 1938, § 84-924 
Bryan v. Grace, 11 §.H.2d 241. } z 
A dentist need not exercise the ut- 
most skill and if he measures up to the 4 
qualifications and applies reasonable — 
care and skill required by statute, he i 
not responsible for mistake of judg. 
ment, although if an error in judgmen 
is so gross as to be inconsistent wit! 
that degree of care and skill which h 
should possess, liability for injury ma 
result. Code 1933, § 84-924—Bryan vy. 
Grace, 11 S.H.2d 241. , 


Ga.App. A physician is only requir 
to pave and exercise degree of skill 
and learning ordinarily possessed and 
exercised under similar circumstances 
by members of his profession in goo 
standing and to use ordinary and rea 
sonable care and diligence and his bes 
judgment in application of his ski 
to patient’s case. Code, § 84-924 
Howell v. Jackson, 16 S.H.2d 45. 


In malpractice action, court and jury 
must have a standard measure to use 
in determining whether physician ex- 
ercised reasonable degree of care and 
skill and are not permitted to set up — 
and use any arbitrary or artificial 
standard of measurement that jury may 
wish to apply. Code, § 84-924—Howell 
v. Jackson, 16 S.H.2d 45. 


Ga.App. An optometrist was bound 
to exercise skill and care in the exam- — 
ination of a patient’s eyes and in the é 
prescribing and fitting of glasses. Code, : 
Aan oy ene v. Shaw, 16 S.H.2d 


Minn. A physician appointed by trial 
court to act as examiner in an insanity 
proceeding and to report his findings 
to the court is a “quasi judicial of- 
ficer’’ and as such is immune from 
civil action for acts performed by him 


** 
ce 


in ‘connection with the _ proceeding. — 
Mason’s Minn.St.1927, §§ 8958, 8959.— 
Linder v. Foster, 295 N.W. 299. 


Mo.App. A physician, who was spe- — 


cially called by plaintiff's agent but 


~ 
rs 


4 S.W.2d 850. 
-N.D. Once a _ physician undertakes 
the care of a patient, the law imposes 
he physician the obligation of due 
are,—Tvedt v. Haugen, 294 N.W. 183. 
d "Ohio App. An operating surgeon is 
ops Vv responsible for failure to use care 
which a reasonably prudent person 
ould use under same or similar cir- 
z stances, and such duty is limited to 
those matters over which he has direct 
control and does not include matters 
rithin jurisdiction of hospital in which 
e operates.—Abercrombie v. Roof, 28 
.E.2d 772, 64 Ohio App. 365. 
_ An operating surgeon is not responsi- 
for misuse of drugs prepared by 


m 
fr, 
_ Or. Persons and hospitals. that treat 
patients for hire with expectation and 
hope of securing gain and profit there- 
ym are liable for negligence and mal- 
j tice on part of physicians and 
surgeons employed by them.—Giusti v. 
. Weston Co., 108 P.2d 1010. 
n malpractice action against hos- 
pital association and two physicians 
employed by it, where pleadings and 
es were not based on any part- 
hip relationship between association 
and physicians but predicated liability 
upon negligence of physicians as em- 
_ ployees of association and evidence dis- 
‘losed no joint participation of the 
physicians in any wrongful act but 
howed that they acted independently 
each other, liability of one physician 
d not be predicated upon negli- 
nee of the other.—Giusti v. C. H. 
ton Co., 108 P.2d 1010. 
a.Com.Pl. A physician is only re- 
uired to exercise such skill as is ordi- 
narily exercised in the profession.— 
irochman v. Watson, 88 P.L.J. 545. 
Wash. The fact that physician in 
alpractice action was not, at the time 
eating patient with sulphur dioxide 
his eyes, aware of the nature or ef- 
ect of the chemical, was immaterial, 
in view of evidence that he would not 
e treated the eyes in a particular 
y though aware of nature or effect 
the chemical, since physician could 
t be held liable for failure to treat 
an unknown condition in a particular 
way, when, had he been fully advised 
concerning that condition, he would 
nevertheless have refrained from ad- 
- ministering that same treatment.—Ped- 
icord y. Lieser, 105 P.2d 5. 


§ 102 
In determining whether phy- 
sician exercised “proper care’ in 
examining workman’s compensation 
 ¢claimant at request of Industrial Com- 
mission, test is whether physician pos- 
sessed and exercised the same care in 
performance of his duties as was or- 
dinarily possessed and exercised by 
other physicians of same class and 
community in which physician prac- 
ticed.— Rice v. Tissaw, 112 P.2d 866. 
_ Cal.App. A physician had duty to 
apply to the case that degree of care, 
skill, knowledge, and attention ordi- 
narily possessed and exercised by prac- 
_ titioners of the medical profession un- 
der similar circumstances in the locali- 
ty where the treatment was adminis- 
tered.—_Smith vy. Coleman, 116 P.2d 133. 
Fla. The responsibility of a physi- 
_ Cian or surgeon is to use ordinary skill 
and diligence and to apply the means 
and methods ordinarily and generally 
used by physicians of ordinary skill 
- and learning in the practice of his pro- 
_ fession to determine the nature of the 
ailment and to act upon his honest 
opinion and conclusion.—Hill vy. Bough- 
ton, 1 So.2d 610, 134 A.L.R. 678. 
Ga.App. The requirement that one 
practicing surgery or medicine exercise 
a “reasonable degree of care and skill’ 
requires exercise of such a degree of 


scare and skill as is ordinarily employed 


Bea! 


» prof 
lar conditions. 


ng unde: 
Cod ited § 
Bryan v. Grace, 11 S.H.2d 241. 

Ga.App. ‘ 
titled to a thorough and careful exam- 
ination by physician such as the condi- 
tion of patient and attending circum- 
stances will permit, with such diligence 
and method of diagnosis for discover- 
ing nature of ailment as are usually 
approved and practiced under similar 
circumstances by members of medical 
profession in good standing. Code 
1933, § 84-924.—Pilgrim v. Landham, 
11. S.H.2d 420. : 

Ga.App. A physician is only required 

to possess and exercise degree of skill 
and learning ordinarily possessed and 
exercised under similar circumstances 
by members of his profession in good 
standing and to use ordinary and rea- 
sonable care and diligence and his best 
judgment in application of his skill to 
patient’s case. Code, § 84-924.—Howell 
v. Jackson, 16 S.B.2d 45. 
Mass. A dentist owes patient duty 
to use care and skill of ordinary prac- 
titioner of dentistry in community 
wherein he practices such _ profession, 
—Langis v. Danforth, 33 N.H.2d 287, 
308 Mass. 508. 

N.D. A physician will be held to the 
exercise of an amount of skill common 
to his profession, without which he 
should not have taken a case, and a de- 
gree of care commensurate with his 


Dept ones Wear v. Haugen, 294 N.W. 
183. 
Tenn.App. A physician or surgeon 


is not liable for failure to cure, but 
only for ‘negligence’, a breach of his 
duty to patient to use that degree of 
skill and learning which is ordinarily 
used under similar circumstances by 
members in good standing in his pro- 
fession.—Merryman y. Burch, 145 S.W. 
2d 559. 
§ 104 


Ga.App. A dentist, in prescribing for 
or treating a patient, may adopt any 
approved method recognized by. the 
profession generally. Code 1933, § 84- 
924.—Bryan vy. Grace, 11 S.H.2d 241. 

Mo. In malpractice action, a physi- 
cian is entitled to have his treatment 
of his patient tested by rules and prin- 
ciples of school of medicine to which 
he belongs, and, if he performs the 
treatment with ordinary skill in ac- 
eordance with his system, he is not 
answerable for bad results; but such 
rule does not mean that no testimony 
of a practitioner of one school is com- 
petent in a malpractice case against a 
practitioner of another school—Mann 
vy. Grim-Smith Hospital and Clinic, 147 
S.W.2d 606. 

_N.Y.App.Div. In patient’s malprac- 
tice action against pharmacist practic- 
ing medicine, although not qualified 
or licensed as a physician, recovery 
could be had only if pharmacist’s treat- 
ment of patient fell short of profes- 
sional standards of skill and care pre- 
vailing among persons offering treat- 
ment lawfully. Education Law, § 1250, 
subd. 7.—Rudman v. Bancheri, 28 N.Y. 


8.2d 584, reversing 22 N.Y.S.2d 875, 
175 Mise. 415. 
§ 107 
Ga.App. <A dentist is not an insurer 


or warrantor that the exercise of hig 
professional judgment will effect a cure 
of the patient. Code 1933, § 84-924.— 
Bryan vy. Grace, 11 S8.H.2d 241. 
Ga.App. A physician possessing de- 
gree of skill and learning ordinarily 
possessed by members of his profession 
in good standing and using ordinary 
and reasonable care and diligenee and 
his best judgment in application of his 
skill to patient’s case is not liable for 
malpractice because his efforts to assist 
nature in effecting cure did not bring 
about desired result. Code, § 84-924,— 
Howell v. Jackson, 16 S.H.2d 45. 


Iowa. A physician does not im- 
pliedly guarantee that his treatment of 
a patient will be beneficial. Gebhardt 
v. McQuillen, 297 N.W. 301. 

N.C. A physician is not a “guaran- 
tor” or ‘insurer’ of results of hig 
treatment, and hence no presumption 
respecting whether physician was neg- 
ligent can arise from mere result of 


Generally, a patient is en- 


narily used under 1 
stances by mmbers in good standing 
in his profession.—Merryman y. Bunch, 
145 S.W.2d 559. , 

Wash. A physician is not a “guar- 
antor’ and may not be charged with 
negligence merely because result of 
treatment is not what is desired or 
because a bad result may follow an 
sor ae hasan v. Wyckoff, 107 P. 
2d 339. 

Wyo. A physician is not a guaran- 
tor of cures, and incompetency cannot 
be shown by the result.—Smith v. 
Beard, 110 P.2d 260. ; 
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Conn. A “malpractice” action pre- 
sents a claim of a hybrid nature, in 
that in one aspect it is based upon 
negligence and in another upon breach 
of contract, and the term ‘“malprac- 
tice’ may be applied to a single act 
or to a course of treatment.—Giam- 
ere v. Peters, 16 A.2d 833, 127 Conn. 

App.D.C. In determining whether a 
surgeon has impliedly contracted to 
furnish certain services for patient so 
as to render surgeon liable for negli- 
gence of hospital employee who fur- 
nishes the services at direction of sur- 
geon, fact that surgeon might perform 
services himself is not controlling, and 
significant question is whether they are 
of type normally performed by hospital 
through its employees, whether nurses 
or interns.—Hohenthal vy. Smith, 114 F. 
2d 494. 

Fla. Patient had no cause of action 
against physician for alleged negligence 
in diagnosis and treatment if patient’s 
discomfort wags the result of malady 
from which she was suffering, if the 
treatment administered was the prop- 
er treatment for such malady and if 
the physician administered the usual 
treatment ordinarily and generally ad- 
ministered by physicians possessed of 
a reasonable degree of learning and 
skill in the profession.—Hill v. Bough- 
ton, 1 So.2d 610, 1384 A.L.R. 678. 

If treatment recommended and ap- 
plied by physician was proper treat- 
ment for malady from which patient 
suffered, physician would not be liable 
for using such treatment though it did 
not produce good  results——Hill v. 
Boughton, 1 So.2d 610, 134 A.L.R. 678. 

A physician or surgeon does not in- 
sure the correctness of his diagnosis. 
—Hill v. Boughton, 1 So.2d 610, 134 
A.L.R. 678. 

Ga.App. ‘‘Malpractice”’ by a physi- 
cian may consist in a lack of skill or 
care in diagnosis, as well as in treat- 
ment.—Kahn y. Shaw, 16 §8.H.2d 99. 

Iowa. Mere unsuccessful result of a@ 
treatment by a physician cannot, of it- 


self, produce a liability on part of 
practitioner.—Gebhardt v. MeQuillen,. 
297 N.W, 301. 


Kan. Generally a. physician or 
surgeon is not liable for an honest mis- 
take in diagnosis without treatment.— 
Bugg v. Security Ben. Ass’n, 112 P.2d 
73, 153.:Kan, 522, 

Ky. Where timely objection was 
made to physician’s testimony and ob- 
jection was overruled and physician 
was required by the court to testify 
to the matters complained of, physi- 
cian could not be held liable to patient 
for divulging alleged privileged com- 
munication, since, if physician had re- 
fused to comply with the ruling of 
the court, he would have been in con- 
tempt and subject to penalty.—Boyad vy. 
Wynn, 150 S.W.2d 648, 286 Ky. 173. 

Ky. A physician must not only de- 
vote to his patient his best skill and at- 
tention, but must not leave a patient 
precipitately, without making arrange- 
ments which might be reasonably con- 
cad, to Bea py ae feyoranis results. 
— iams vy. Tarter, -W.2d 783. 
286 Ky. 717. f ; 

Mo.App. A health association of 
which plaintiff was a member 


and — 


aintiff’s cond 
Health Foundation, 

-Cir.Ct. A physician, who knew 
or should have known of existence of 
child in womb of mother treated by 
him, owed a duty to such child, and 
action lies on its behalf after its- birth 
viable to recover damages for injuries 
inflicted on it before its birth by such 
physician and any consequential dam- 
ages resulting therefrom to its par- 
ents.—Stemmer y. Kline, 17 A.2d 58, 
19 N.J.Mise. 15. 
N.D. A physician is in a position of 
trust and confidence as regards his 
patient, and it is his duty to act with 
the utmost good faith towards the 
patient, and if he knows that he cannot 
accomplish a cure, or that the treat- 
ment adopted will probably be of no 
benefit, it is his duty to advise his pa- 
tient of these facts, and if he fails to 
do so he is guilty of a breach of duty. 
—Tvedt v. Haugen, 294 N.W. 183. . 

If a physician knows that the treat- 
ment adopted by him probably will be 
of no benefit, and that there is another 
mode of treatment that is more likely 
to be successful, which he does not 
have the facilities or training to give, 
but which is available from specialists, 
it is his duty to advise his patient of 
such facts, and his failure to do so and 
a continuance of the former treatment 
constitutes a breach of duty on the part 
of the PaveilapinsTyedt v. Haugen, 294 
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_Ga.App. Where specialist told pa- 
tient that he was relying on family 
physician’s diagnosis that she had a 
tumor, and that he was going to give 
her treatment accordingly, specialist 
had right to rely on judgment of fam- 
ily physician, and to give patient an 
X-ray treatment, notwithstanding that 
specialist might have given patient a 
slight examination from the outside, 
especially where there was nothing ap- 
pearing to contradict family physician’s 
diagnosis and the slight examination 
rather confirmed family  physician’s 
opinion than otherwise. Code 1933, § 
ory beertges haa vy. Landham, 11 S.E.2d 

That family physician, in giving pa- 
tient a detailed examination, both ex- 
ternally and internally, used method of 
touch or direct contact instead of X- 
ray, in seeking to discover whether pa- 
tient was pregnant or had a tumor, 
did not establish negligence. Code 
1933, § 84-924.—Pilgrim v. Landham, 
11 S.E.2d 420. 3 

Mass. A physician failing to use or- 
dinary skill and care in making diag- 
nosis, with result that he prescribed 
treatment which should not have been 
administered, is liable for resulting 
damage incurred by patient.—Levenson 
v. Ruble, 30 N.E.2d 840, 307 Mass. 562, 

Mo.App. A physician who visited 
plaintiff at the request of an associate 
physician became plaintiff’s physician 
and was bound by the law governing 
the duties and liabilities of a physician, 
and he owed plaintiff the duty of at- 
tempting to diagnose her illness and of 
informing himself of her true condition, 
and could not lean on the other physi- 
cian and offer his negligence in failure 
to diagnose or treat as a legal excuse 
for his own negligence.—Baird v. Na- 
eine Health Foundation, 144 S.W.2d 


A physician who negligently adopts 
as his own the erroneous diagnosis and 
treatment of another physician is liable 
for his negligence if he has an oppor- 
tunity to discover the true facts for 
himself and fails to do so, since each 
physician, even acting with others, is 
obliged to give his patient the full bene- 
fit of his own knowledge and skill.— 
Baird vy. National Health Foundation, 
144 S.W.2d 850. 5 

A physician who visited plaintiff at 
the request of associate physician was 
negligent in failing to make any effort 
to diagnose plaintiff’s case on his own 
account, or to bring to her the skill 
he possessed, though he could see as 


or until he notified them of his with- 
drawal, and physician was negligent in 
adopting wrong diagnosis and treat- 
ment previously adopted by associate 
physicians and in abandoning the case 
in view of plaintiff’s alarming condition, 
of which he had visual knowledge in 
addition to what plaintiff and her hus- 
band had told him.—Baird v. National 
Health Foundation, 144 S.W.2d 850. 

Ohio App. Where other physicians 
diagnosed as a birthmark +a discolora- 
tion resulting from “scleroderma’”’ which 
discoloration is indistinguishable in ap- 
pearance or by other known tests from 
birthmark and differs only in the man- 
ner of development, physician’s diag- 
nosis of discolorations resulting from 
scleroderma as being a birthmark did 
not constitute negligence, so as to au- 
thorize recovery by patient.—Hubach 
vy. Cole, 31 N.E.2d 736. 

Or. A physician is not responsible 
for mere errors of judgment and does 
not insure the correctness of his diag- 
nosis, but he is required to use rea- 
sonable skill and care in determining 
through diagnosis the condition of the 
patient and the nature of his ailment, 
and is liable for failure due to want 
of requisite skill or care to diagnose 
correctly the nature of the ailment 
where injury or detriment results to 
patient.—Giusti v. C. H. Weston Ce., 
108 P.2d 1010. 


Wash. A physician is liable for a 
wrong diagnosis ACH aE 4 from want of 
skill or care on his part if such diag- 
nosis is followed by improper treat- 
ment, to the injury of the patient, but, 
unless improper treatment does follow, 
a wrong diagnosis gives no right of ac- 
tion.—Peddicord v. Lieser, 105 P.2d 5. 

If alleged failure of physician to ex- 
amine patient’s eyes after electric re- 
frigerator exploded and discharged sul- 
phur dioxide into patient’s eyes should 
be considered as a failure to make any 
diagnosis, it still would not afford the 
patient a right of action against the 
physician unless the treatment which 
followed was improper, since an essen- 
tial element of the right of action is 
improper treatment.—Peddicord v. Lie- 
ser, 105 P:2d 5 

§ 115 


Conn. Where hospital staff surgeon, 
at designation of chief of staff, was 
‘present at and assisted in operation 
performed upon ward patient by an 
interne, but hospital system divorced 
the operation from the after-care and 
put after-care in hands of other sur- 
geon, in failing to remove gauze from 
wound personally or in failing to give 
personal care or supervision after oper- 
ation the surgeon assisting in perform- 
ing the operation did not fall below 
standard set by the profession in simi- 
lar circumstances and was _ not guilty 
of actionable negligence.—Sheridan vy. 
Quarrier, 16 A.2d 479, 127 Conn, 279. 

Hospital staff surgeon who, at desig- 
nation of chief of staff, was present at 
and assisted in operation performed 
upon ward patient by an interne, was 
not guilty of negligence in permitting 
after-care to pass into hands of other 
licensed physicians and surgeons, where 
hospital system divorced the operation 
from the after-care.—Sheridan v. Quar- 
rier, 16 A.2d 479, 127 Conn. 279. 


Mo.App. A piysicias whose services 
patient requested was required to fol- 
low the case through.—Baird vy. Nation- 
al Health Foundation, 144 S.W.2d 850, 

A physician who did not follow 
through on plaintiff’s case, neglected 
her case, and completely abandoned it 
after he had assumed to be plaintiff’s 
physician, although he could have dis- 
covered plaintiff's true condition had 
he performed his duty as a physician, 


ie hos 
liable to plaintiff f us 


t 


Katona e8 i 


as negligen 


form his duty.— = 
Health Foundation, 144 S.W. 
Physicians were liab 


§ 120 AVE sate 
Wash. An unauthorized — operat 
constitutes an “assault and ba 
and, even though negligence 
charged, also amounts to ‘malprac- 
tice’, sometimes called “malapraxi: 
which means bad or unskillful practice 
resulting in injury to the patie 
comprises all acts and omissior 
physician or surgeon as such to) eau 
tient as such which may make th 
physician or surgeon either civilly 
criminally  liable-—Physicians’ 2 
Dentists’ Business Bureau v. Dray, 
P.2d 568. ‘ ; 
See Winn v. Alexander [1940] 
L.R. 778. . j 


negligence of hospital employees in cal 
rying out surgeon’s instructions co 
cerning treatment after an operation, 
absence of showing that he was | 
gent in giving instructions or sel 
employees to carry them out, th 
was present and could have avoide 
injury by exercising due care, or 1 
his special contract relative to the 
ligent employees was such as to ma 
the respondeat superior doctrin 
plicable—Hohenthal y. Smith, 114 F. 
494, a ee 
The mere fact that a surgeon g 
instructions to hospital employees 
even specially designates a partic 
employee who is to carry out t 
structions does not give rise to 
ter-servant relationship” betwee 
surgeon and the hospital employe 
as to render the surgeon liable for 
ligence of the employee in carrying 
the instructions.—Hohenthal y. Smith. 
114 F.2d 494. 0 aes 
Where intern, pursuant to inst: to 
tions given by surgeon who performe 
operation, administered hypodermocl} 
sis, and needle broke off at hub, k 
ing segment in patient’s side, th 
that surgeon had given instructions 
not alter the “‘master-servant relatio: 
ship” between hospital and intern nor 
create “employment contract” betwe 
surgeon and intern, even though the 
structions related to a ‘‘medical mea 
ure’ rather than to a “usual nursi 
measure,’ and surgeon was not, un 
“respondeat superior’ doctrine, lia 
for alleged negligence -of intern 
Hohenthal vy. Smith, 114 F.2d 494. — 
§ 123 wre 
Cal.App. A surgeon under whos 
immediate supervision and direction a 
Caesarean operation was performed w 
charged with the responsibility of de- 
termining that all sponges were re- : 
moved from the operating field before © 
the incision was closed.—Key v. Cald 
well, 104 P.2d 87, 39 Cal.App.2d 698 


N.C. Where two physicians assistec i 
in placing gauze sponges in patient’s — 
body -during operation, both phy: 
cians were bound to exercise due car 
in removal of sponges.—Mitchell  y. 
Saunders, 13 N.H.2d 242, 219 N.C. 178 

Tex.Civ.App. A surgeon’s failure to. es 
remove a sponge after closing the inci- ar 

Bie 


sion is negligence as a matter of law.— © 
Thompson y. Barnard, 142 S.W.2d 238. — 
Error granted. ; 


139 is 
Kan. Where physician allegedly — 
made .an erroneous diagnosis that 
growth in patient’s breast was a can- 
cer, but physician undertook no treat- 
ment of the patient, and patient went 
to clinic and had her breast removed, 
and it thereafter allegedly appeared 
that growth in breast was not can- 
cerous, the physician’s diagnosis was 
not the “proximate cause” of damages 
sustained by patient’s husband in use- 
lessly furnishing medical and hospital 
expenses in belief that growth was 
cancerous, since whatever patient did 4 
after the diagnosis constituted a “vol- — 
untary act” of her own.—Bugg vy. Se- — 


§ 13 oi - " . Is 5 s ? 


an Cis 
‘Ky. In action against physician for 
eath of woman allegedly caused by 
-physician’s negligence while in attend- 
ance upon her in parturition, real ques- 
tion was whether the doing of anything 
by physician, or the leaving anything 
undone, which was required of physi- 
cian when he undertook the task, was 
“proximate cause” of death of woman. 
 —Williams v. Tarter, 151 S.W.2d 783. 
he 286 Ky. 717. 

_ Mo.App. Where physicians were as- 
sociated in the office of their joint em- 
ployer, a voluntary unincorporated 
ealth association of which plaintiff 
as a member, each had knowledge of 
what the other had done and was do- 
: ing, and they were acting concurrently 

for the joint purpose of looking after 
and treating plaintiff, it could not be 

-ontended that physicians exercised 
their independent judgment and that 
herefore one was not liable for the er- 
ors of the others.—Baird v. National 
alth Foundation, 144 §.W.2d 850. 
There all physicians who visited 
aintiff were acting concurrently for 


N.C. A party whose negligent con- 
uct causes injury to another and phy- 
ician who negligently treats such in- 
ury, thereby aggravating damages 
owing from original injury, are not 
“joint tort-feasors”’.—Bost v. Metcalfe, 
14 §.H.2d 648, 219 N.C. 607. 

oS Se § 142 


Wyo. Physician who recommended 
that skin grafting in connection with 
treatment for burns be done by an- 
other, and who accompanied patient 


other was either an agent, partner, 
- employer or employee of physician or 
hat other was not a competent physi- 
ian and surgeon.—Smith v. Beard, 
110 P.2d 260. ; 


: a § 144 
Ohio App. A physician, who was em- 


- not liable to patient for damages from 
- alleged negligence of a third employee 
to whom duty of treatment was dele- 
gated by the nurse.—Rath v. Craddock, 
29 N.H.2d 426, 65 Ohio App. 135. 
be \ 


nae ‘ §.145 
~~ Conn, A ‘malpractice’ action pre- 
gents a claim of a hybrid nature, in 
_ that in one aspect it is based upon 
negligence and in another upon breach 
of contract, and the term ‘‘malpractice’”’ 
may be applied to a single act or to 
a course of treatment.—Giambozi v. 
Peters, 16 A.2d 833, 127 Conn. 380. 


Mo.App. An action against voluntary 
unincorporated health association, trus- 
tee thereof, and physicians employed 
to render medical services for Aenicces 
allegedly resulting from negligent fail- 
ure to observe and discover plaintiff’s 
condition and give proper treatment 
therefor, was a malpractice case and 
was subject to the rule regarding such 
cases no matter whether they are ac- 


Aa tions for tort or on contract.—Baird y., 
a onal Health Foundation, 144 S.W. 


§ 148 
Idaho. Physician was not prejudiced 
by patient’s delay in bringing action 
for personal injuries, though patient 
had signed a release, on ground that 
the extent of his injuries were mis- 
represented to him by the physician, 
and patient’s right of recovery was not 
barred because of ‘“‘laches’’, where the 
Bi release was executed on June 5, 1935, 
iS the injury became worse during the lat- 
ter part of July, 1935, and patient 
, brought the action on April 22, 1937.— 
, Estes v. Magee, 109 P.2d 631. 


; unity Ben, Ass'n, 112 P.2d 73, 158 


3818. 

Cal.App. Where amended complaint 
in action against physicians alleged 
that plaintiff in September, 1938, was 
a patient in Los Angeles County Gen- 
eral Hospital;operated by Los Angeles 
county, and that defendants, physicians 
employed by county, treated plaintiff 
in such manner as to constitute mal- 
practice which resulted in damage to 
plaintiff, complaint was not fatally de- 
fective for failure to allege that plain- 
tiff had within 90 days after alleged 
acts of malpractice presented a verified 
claim for damages in writing to de- 
fendants and filed a copy thereof with 
clerk or secretary of Los Angeles coun- 
ty as:‘provided by statute. Gen.Laws 
1937, Act 5150, § 1—Jackman v. Pat- 
terson, 108 P.2d 682. 

Fla. A declaration alleging negli- 
gence of physician in diagnosing and 
treating malady from which patient 
was suffering was insufficient in ab- 
sence of allegation concerning the na- 
ture or identity of the malady suffered, 
that it should have been diagnosed as 
such by a physician of ordinary skill 
and learning, that it was not so recog- 
nized and treated as it would have 
been treated by a physician of or- 
dinary skill and learning and that the 
treatment administered was not a 
proper treatment for the _ existing 
malady but resulted.in damage to 


patient.—Hill v. Boughton, 1 So.2d 
610, 184 A.L.R. 678. 
Ga.App. A count. alleging’ that 


dentist was negligent in attempting to 
treat patient’s teeth instead of extract- 
ing them did not state a cause of action 
as against general demurrer, in absence 
of allegation of supporting facts which 
would make jury question respecting 
whether dentist’s conduct was equiva- 
lent to a lack of legally required care 
and skill. Code 1933, § 84-924.—Bryan 
v. Grace, 11 §.B.2d 241. 

A count alleging that dentist’s ad- 
vice that patient’s teeth should be 
treated was wilfully wrong in that their 
condition demanded extraction, and 
that dentist’s purpose in advising treat- 
ment was merely to run up a large bill, 
without alleging specific facts to sup- 
port such conclusions, did not state a 
cause of action as against general de- 
murrer, Code 1933, § 84-924.—Bryan v. 
Grace, 11 S.H.2d 241. 


§ 152 
Colo. In a malpractice action, the 
burden on the patient is not met by 
showing that his injury might have re- 
sulted from the treatment of the physi- 
cian.—Hanley v. Spencer, 115 P.2d 399. 


App.D.C. Where needle broke off in 
patient’s body while intern pursuant to 
instructions of surgeon, was adminis- 
tering a hypodermoclysis following an 
operation which occurred on January 
24, conduct of surgeon in failing to in- 
form patient of presence of needle un- 
til folowing March 7, and in failing to 
remove needle until March 9, did not 
entitle patient, who brought malprac- 
tice action against surgeon, to go to 
jury under “res ipsa loquitur’ doctrine, 
and without proof that surgeon’s action 
was negligent, under evidence that 
operation was serious, patient was of 
highly nervous disposition, and loca- 
tion of needle in fatty tissue made dan- 
ger of infection or movement to zone 
of danger slight—Hohenthal y. Smith, 
114 F.2d 494. 

Fla. In patient’s action against phy- 
sician for negligence in treatment of 
“phlebitis”. by the application of heat, 
the fact that a blister resulted while 
the heat treatment was being used and 
that ulcers later appeared on the pa- 
tient’s diseased leg did not of them- 
selves establish negligence on the part 
of the physician, since the “res ipsa 
loquitur doctrine’ did not apply.— 
Grubbs v. McShane, 198 So. 208. 


negligen v. 
, 134 . 67 
Iowa. erally, th 


e result of | 
treatment by a physician is not in itself 


evidence of negligence or want of skill 


on part of the physician.—Gebhardt y. 


MeQuillen, 297 N.W. 301. 

The rule of “res ipsa loquitur’’ is sel- 
dom. applied to cases of malpractice 
against physicians or surgeons.—Geb- 
hbardt v. MceQuillen, 297 N.W. 301 

In malpractice action arising out of 
alleged loss to a large extent of use 
of right limb and hip following frac- 
ture thereof, plaintiff could not rely on 
“res ipsa loquitur’ rule, and defend- 
ant’s motion for specific allegations of 
negligence should have been sustained, 
since injury complained of was not 
such as would necessarily or reason- 
ably be a result of negligence.—Geb- 
hardt v. McQuillen, 297 N.W. 301. 


Ky. 
tur’ has no place in a mabiiecAce ac- 
tion.— Williams vy. Tarter, 151 S.W.2d 
733, 286 Ky.) Tat, 

A mere failure to effectuate a cure 
does not raise presumption of want of 
proper care, skill, or diligence upon 
part of physician.—Williams v. Tarter, 
151 S.W.2d 783, 286 Ky. 717. 

In malpractice action, plaintiff must 
show that physician was negligent and 
that his want of skill or neglect to do 
something which a physician of ordi- 
nary skill would have done resulted in 
patient’s death or injury.—Williams v. 
Tarter, 151 S.W.2d 783, 286 Ky. 717. 


N.C. A physician is not a “guaran- 
tor’ or “insurer” of results of his 
treatment, and hence no presumption 
respecting whether physician was neg- 
ligent can arise from mere result of 
treatment upon theory that it was not 
satisfactory.—Mitchell v. Saunders, 13 
S.B.2d 242, 219 N.C. 178. 

The doctrine of “res ipsa loquitur” 
is applicable under certain circum- 
stances in actions by patients against 


physicians for alleged _ negligence.— 
Mitchell v. Saunders, 13 S.E.2d 242, 
219 N.C.°178., 


The doctrine of “res ipsa loquitur’ 
was applicable in patient’s action 
against physicians for injuries alleged- 
ly sustained through negligence of 
physicians in leaving a gauze sponge 
in patient’s body after an operation.— 
Mitchell v. Saunders, 13 S.B.2d 242, 


219.N.C. 178. 
Where ‘‘res ipsa loquitur”’ doctrine 
was applicable in  patient’s action 


against physicians, doctrine afforded 
more than an infertile presumption de- 
signed merely to require physicians to 
go forward with evidence, and infer- 
ences drawn from doctrine were not 
fully met when evidence of facts was 
introduced.—Mitehell v.. Saunders, 13 
8.H.2d 242, 219 N.C. 178. ; 

A patient was not required to invoke 
doctrine of “res ipsa loquitur’’ to pre- 
vail in action against physicians for 
injuries allegedly sustained through 
negligence of physicians in leaving a 
gauze sponge in patient’s body atter 
an operation, since fact of leaving of 
sponge in patient’s body was so in- 
consistent with due care as to raise 
an inference of negligence.—Mitchell y. 
Saree EEN Pa saps cdyar2 4c. WON Soe 


Tenn.App. ,.Where failure of leg to 
heal and disease of bone were not ex- 
plained, and might well have been due 
to other causes than lack of proper 
treatment or negligence, the rule “res 
ipsa loquitur’ was inapplicable, and 
there was no basis for inference of 
negligence against physician.—Merry- 
man vy. Bunch, 145 S.W.2d 559, 

Wash, The mere fact that patient 
sustained injury or suffered pain as re- 
sult of an accident was insufficient in 
itself to impose liability on physician 
who was called to treat patient for in- 
juries sustained in the accident, and 
patient was entitled to recover only for 
such injury or suffering as could be 
said to have been the proximate result 
of the physician’s alleged negligence.— 
Peddicord yv. Lieser, 105 P.2d 5. 

Wyo. Patient alleging negligent de- 


= 


The doctrine of “res ipsa loqui- | 


‘ 


ed } ‘ -afting 
had burden of ; j robability of 
better results if delay had not’ oc- 
7 gta ata v. Beard, 110 P.2d 
Patient alleging sy Ta delay of 

physician in skin grafting was bound 
to produce affirmative proof that 
burned area to be ees was in prop- 
Sa SE ES aan ne v. Beard, 110 P. 


_ A regularly licensed physician and 
Surgeon was presumed to be compe- 
tent, and burden to prove the con- 
trary was on patient alleging negli- 
gent treatment of burns—Smith vy. 
Beard, 110 P.2a 260. 

Alleged negligence in taking skin 
for graft from abdomen rather than 
_from thigh would furnish no. basis 
for charge of malpractice, in absence 
of evidence that harm resulted from 
the method adopted.—_Smith v. Beard, 
110 P.2d 260. 

See McFadyen v. Harvie [1941] 2 
Dom.L.R. 663. 
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Colo. In patient’s action against 
physician for alleged negligent diag- 
nosis and treatment of spinal injury, 
patient was not bound to set up a 
standard of ordinary care, by patient’s 
evidence, which should have been ex- 
ercised by physician in diagnosing in- 
jury and caring for patient, where phy- 
sician admitted that further treatment 
was indicated by physician’s judgment 
when patient left physician’s care.— 
Pearson v. Norman, 106 P.2d 361. 

Conn. In malpractice action against 
surgeon, patient had burden of prov- 
ing that surgeon failed to exercise that 
degree of care, skill and diligence or- 
dinarily had and exercised by sur- 
geons engaged in the same line of prac- 
tice in the general neighborhood.—Sher- 


idan v. Quarrier, 16 A.2d 479, 127 
Conn. 279. 
App.D.C. In malpractice action pa- 


tient has burden of proving that physi- 
cian was. negligent.—Hohenthal  y. 
Smith, 114 F.2d 494. 

In order to prove negligence on part 
of physician, patient must show that 
the physician’s practice did not accord 
with standard of members of his pro- 
fession in the same locality,—Hohenthal 
v. Smith, 114 F.2d 494. 


§ 154 

Colo. In_ patient's action against 
physician for alleged negligent diag- 
nosis and treatment of spinal injury, 
fact that physician had told patient 
and patient’s family that there was 
no fracture when patient was under 
physician’s care was competent evi- 
dence on question whether physician 
had made a proper diagnosis.—Pear- 
son v. Norman, 106 P.2d 361. 

Or. In malpractice action by football 
player against hospital association and 
two physicians employed by it to per- 
form its contract with high schoo] to 
furnish medical services to football 
squad, where contract did not obligate 
association to advise school authorities 
as to physical condition of players, and 
sole negligence alleged was the_ er- 
roneous diagnosis of player’s injury 
and advice to him that he could con- 
tinue to play, admission of testimony 
of school’s football coach that he looked 
to association for advice as to whether 
an injured player should be allowed 
to continue to play was error as in- 
jecting an irrelevant issue.—Giusti v. 
Cc. H. Weston Co., 108 P.2d 1010. 

Wyo. In action for malpractice in 
treatment of burns based in part on 
alleged delay of about four months in 
skin grafting, statement by physician 
in another city to whom patient was 
taken for the grafting that he always 
‘skin grafted within three weeks after 
the burn was inadmissible, since it 
was immaterial what other always did. 
—Smith v. Beard, 110 P.2d 260. 


§ 157 

Ariz. In determining whether physi- 
cian possessed and exercised same care 
in performing hig duties as was or- 
dinarily possessed and exercised by 
other physicians of same class in com- 
munity in which physician practiced, 
ordinarily only physicians are com- 


rns, 


* petehen 


Hanon 

other TS 

P.2d_ Re 
Cal.App. 


practice in performing a Caesarean op- 
eration did not compel a finding that 
the inference of negligence arising from 
the fact that he failed to remove one of 
the sponges was rebutted—Key vy. 
aug 104 P.2d 87, 39 Cal.App.2d 


Cal.App. Evidence supported trial 
court’s finding that surgeon was negli- 
gent in failing to remove a sponge 
from operating field before closing in- 
cision made in a Caesarean operation. 
—Key v. Caldwell, 104 P.2d 87, 39 Cal. 
App.2d 698. 

The finding that a surgeon did not 
use reasonable care and skill in re- 
moving all sponges from operating field 
before closing incision made in a Cae- 
sarean operation was not rendered in- 
effective by proof that he followed the 
practice and methods ordinarily used 
by surgeons in the same locality and 
relied on nurses’ sponge count in ac- 
eordance with ordinary practice.—Key 
pu 104 P.2d 87, 39 Cal. App.2d 

Cal.App. In malpractice action, tes- 
timony of medical experts that defend- 
ant physician in not taking an X-ray 
picture of plaintiff's injured finger, nor 
discovering the fracture therein for 
two weeks, in not empluying extensions 
of the finger to reduce the fracture, 
and in not applying a splint to pro- 
tect the tendons, did not employ that 
degree of care and skill ordinarily pos- 
sessed and used by physicians and sur- 
geons in good standing in the locality, 
was sufficient to show that defendant 
physician was negligent and that such 
negligence was the proximate cause of 
plaintiff's injury.—Smith v. Coleman, 
116° P.2a 133 

In malpractice action, there is no re- 
quirement that evidence must demon- 
strate conclusively and beyond the pos- 
sibility of doubt that physician’s neg- 
ligence was proximate cause of plain- 
tiff’s injury, it being sufficient if there 
is substantial evidence which reasonably 
supports the judgment.—Smith v. Cole- 
man, 116 P.2d 133) 

App.D.C. Patient failed to sustain 
burden of proving that surgeon was 
negligent in failing to remove needle 
for more than six weeks after it had 
broken off in patient’s side, while a 
hospital intern was administering a 
hypodermoclysis upon instruction of 
the surgeon, following operation per- 
formed by surgeon.—Hohenthal  v. 
Smith, 114 F.2d 494. 

Ga.App. What is proper method of 
diagnosis for discovering nature of an 
ailment is a medical question to be tes- 
tified to by physicians as expert wit- 
nesses, and laymen, even jurors and 
courts, are not permitted to say what is 
proper method of diagnosing a_ case. 
Code 19338, § 84-924.—Pilgrim v. Land- 
ham, 11 S.H.2d 420, 

The proper standard of measuring 
acts of physician, in determining 
whether physician exercised a reason- 
able degree of care and skill, is to be 
established by testimony of other phy- 
sicians as expert witnesses, since it is 
a medical question. Code 1933, § 84- 
924.—Pilgrim vy. Landham, 11 S.E.2d 
420. 

Ga.App. Generally, medical testimony 
must be introduced to inform jurors 
as to what is proper method of treating 
an  ailment.—Howell v. Jackson, 16 
$.H.2d 465. 

In action against physicians for mal- 
practice in incorrectly setting plaintift’s 
broken arm, evidence held to authorize 
findings by jury that defendants’ fail- 
ure to follow lack of proper progress 
in healing of arm by use of X-ray for 
over five weeks was negligence and 
that their failure to inform themselves 
of improper setting, slip after proper 
setting, or irregular knitting of break 
by use of X-ray before complete heal- 
ing of break was not mere error of 
judgment, but failure to exercise or- 
dinary care and diligence to obtain 
proper data on which to base judgment 


tae as to su 
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and in fitting glasses, where it appeared 
from evidence that as a result of we: 
ing glasses prescribed and fitted by 

tometrist the school boy suffered head- — 
aches and nausea and was backward 

in school work. Code, § 84-1105.—Kahn ~ 
v. Shaw, 16 S.B.2d 99. ~ | \ 

In action against optometrist for dam 
ages for negligence in treating a school 
boy’s eyes and in prescribin lasses : 
therefor, evidence warranted Fu gmen 
for school boy. Code, § 84-1105.—Kahn 
v. Shaw, 16 S.H.2d 99. Be 
Ky. Whether there was actionable 
negligence, in malpractice ease, ¢ 
pends upon testimony of those learn 
in profession of medicine.—Williams vy. 
Tarter, 151 S:W.2d 783, 286 Ky. 717. 

Mass. In malpractice action, evidence 
held to warrant trial judge’s findin 
that second degree burns on plaintiff’ 
body after second treatment for sk 
disease by actinic light rays were n a 
eaused by application of any medica- — 
tion to skin, but, due to burns received 
at time of such treatment.—Levenson ° 
Ruble, 30 N.E.2d 840, 307 Mass. 

In malpractice action, evidence’ hel 
sufficient to warrant trial judge’s find- 
ing that second degree burns on plain- 
tiff’s body were due to deren aeons 
ligence in diagnosing plaintiff's ski 
disease as condition which would no 
be aggravated by light treatment pr 
scribed therefor by defendant.—Leve: 
fon v. Ruble, 30 N.H.2d 840, 307 Mz 


In malpractice action, evidence held 

sufficient to support trial judge’s fi 
ing that defendant was _ negligent 
exumining plaintiff, diagnosing skin 
disease from which she suffered as one 
which would not be aggravated b: 
light treatments, and prescribing suc! 
treatments, which caused second degr 
burns on _ plaintiff’s body.—Levenson 
Ruble, 30 N.H.2d 840, 307 Mass. 562 

Mass. It is only in exceptional ca 
that a jury may determine, without ai 
of expert medical opinion, whether 
physician’s conduct toward patient was 
violation of special duty imposed by 
law as consequence of particular rela- 
tionship of physician and patient— — 
Langis v. Danforth, 33 N.E.2d 287, 308 
Mass. 508. 

Mo.App. Where it was physician’s 
own negligence that prevented him > 
from learning that patient did not have 
a common cold as was obvious to every § 
lay witness who saw patient, and that’ _ 
knowledge was time and again impart- 
ed to representatives of health associa- 
tion furnishing medical service, negli- 
gence could be proved by nonexpert 
witnesses.—Baird v. National Health — 
Foundation, 144 S.W.2d 850. ie; 

Evidence justified jury in believing © 
that member of voluntary unincorpo-  — 
rated health association relied on her — 
contract with association until she be- 
came in a dungerous condition and 
that association and physicians em- 
ployed to render medical services from 
the first failed to perform the contract 
in a proper manner and_ eventually F, 
abandoned member completely at a time 
when she was in a critical condition and 
was growing worse, and hence it could — 
not be cont»nded that association was 
not liable-—Saird v. National Health 
Foundation, 144 §.W.2d 850. 

N.D. In action against physician for 
alleged malpractice in treatment of 
fractured leg, evidence sustained ver- 
dict in favor of patient. Comp.Laws 
19138, § 7139.—Tvedt v. Haugen, 294 
N.W. 183 


Ohio App. Where physician em- 
ployed in the office of another did not 
enter into partnership with such other 
until July 1, 1936, and patient who 
sought to recover from physician for 
damages resulting from medical treat- 
ment was uncertain whether she wags 
injured on the 29th of June or the 2d 


physician was an 

Ohio App. 135. 
‘ Ohio ABD. In action by atient 
against dentist for infection which re- 
sulted from the alleged failure of the 

dentist to remove a portion of a root 
of a tooth when extracting the tooth, 
was not necessary that patient pro- 
duce expert opinion evidence of some 
dentist that such failure was want of 
ordinary care, where dentist testified 
that he removed the entire tooth and 

_ that X-ray picture so showed, and evi- 
nce tended to prove that soreness 

- and swelling in patient’s gum contin- 
ued for three months after the extrac- 
tion until a piece of the root of a tooth 
Was removed by a_physician.—Smith 
eee eall, 29 N.BH.2d 441, 65 Ohio 


: malpractice action 
gainst physician for negligently caus- 
g radium burns, evidence was_ not 
sufficient to establish that physician 
‘failed to meet professional standards 
on care and skill on ground that two 
ipplications of radium were too close 
its ee 7 ober v. Cole, 31 N.H.2d 
Where there was evidence that mother 
- aceused physician of causing radium 
burns of minor daughter within a year 
after daughter was treated by the 


plication of radium in dosage used to 
treat a birthmark which was later 
‘diagnosed as scleroderma, if applied 
weeks after first application would 
ve been in accordance with standards 
»f good medical practice both for birth- 
mark and for scleroderma, in action 
p ainst physician for negligently caus- 

g radium burns, evidence was not 
ufficient to show that harm resulted to 
the patient from the applications of 
adium two weeks apart.—Hubach v. 
le, 31 N.H.2d 736. 
ash, The effect of sulphur dioxide 
the eyes of patient, the selection 
nd application of the proper neutraliz- 
ing agent for that chemical, and the ef- 
fect of water on such chemical, were 


was called to treat patient with sul- 
phur dioxide in his eyes.—Peddicord 
vy. Lieser, 105 P.2d 5. 


‘Wash. In malpractice action against 
physician, negligence need not be 
- proved by direct and positive evidence, 

but may be proved by a chain of cir- 

- ¢umstances from which the ultimate 
- fact required to be established is rea- 

sonably and naturally inferable, and 

in such eases negligence is proved by 
facts alone and it is unnecessary to 
have opinion of persons skilled in the 
particular science to show negligent 

a ae il v. Wyckoff, 107 P. 

ad -3 


In malpractice action against physi- 
_ ¢ian for leaving plaintiff in cast cov- 
‘§ i ering upper part of her body for al- 
: legedly excessive length of time, where 
medical testimony indicated that maxi- 
. mum benefit from cast, which was prop- 
alee erly used in treating plaintiff’s infan- 
my) tile paralysis and was left on for four 
ats, months, was probably attained in two 
et months, but that stiffness of fingers 
- and wrists when cast was remoyed 
~~~ would already have developed in that 
_  Jength of time and that no additional 
* injury would result from leaving cast 
on the additional two months, there 
* was no evidence for jury upon which 
- Pte parecen could be held negligent.— 
a rouch vy. Wyckoff, 107 P.2d 339. 
‘hs Wyo. In malpractice action based 
a in part on alleged unreasonable delay 
‘s in skin grafting, patient was incompe- 
~ tent to state whether burned area of 


Rath vy. Craddock, 29 N.B.2d 426, 65_ 


rafting, 
ed was 


Physician’s statement that burned 
area on arm would be ready for skin 
grafting right away, and alleged state- 
ment that he would begin in a day or 
two, or soon, did not furnish affirma- 
tive proof that he was negligent in de- 
laying the grafting for about three 
months, in view of physical facts, in- 
eluding high pulse and high tempera- 
ture, indicating that patient's condi- 
tion would not have permitted suc- 
cessful grafting at that time.—Smith 
v. Beard, 110 P.2d 260. 


§ 158 

Cal.App. Where defendant physician 
pursuant to statute was called as an 
adverse witness in malpractice action 
and his testimony was material on mo- 
tion for nonsuit, plaintiff was entitled 
to the benefit of any favorable testi- 
mony given by physician irrespective 
of whether it involved expert testi- 
mony or that only of a layman. Code 
Civ.Proe. § 2055.—Anderson vy. Stump, 
109 P.2d 1027. 

In malpractice action where it was 
alleged that physician in making vagi- 
nal examination of plaintiff failed to 
take proper precautions, as result of 
which plaintiff suffered severe strep- 
tococecie infection, whether glove used 
by physician in making a vaginal ex- 
amination was sterilized, and. whether 
physician wore a sterilized gown or 
made examination clothed only in 
street clothes, was for the jury, and 
granting of a nonsuit was error.— 
Anderson y. Stump, 109 P.2d 1027. 


Colo. In patient’s action against 
physician for alleged negligent diag- 
nosis and treatment of a spinal injury, 
evidence held sufficient for jury.— 
Pearson v. Norman, 106 P.2d 361. 


Colo. In action against physician by 
patient for physician’s allegedly negli- 
gent failure to remove all cement par- 
ticles from patient’s eye, on ground 
that such alleged failure caused ‘‘kera- 
titis,’ an inflammation of the cornea, 
patient’s own testimony that although 
he was dissatisfied with treatment by 
physician, he did not consult another 
physician for nearly three months 
thereafter, established that patient was 
guilty of contributory negligence as a 
eH law.—Hanley v. Spencer, 115 


In action against physician by pa- 
tient for physician’s allegedly negligent 
failure to remove all cement particles 
from patient’s eye, on ground that such 
alleged failure caused keratitis, patient 
did not make out-:such a case as en- 
titled him to have the matter submitted 


to the jury——Hanley v. Spencer, 115 
Pe2a399. 
Conn. In malpractice action against 


physician for death of patient caused 
by breach of physician’s contract to 
cure patient of syphilis, evidence that 
about a week before patient’s death 
physician agreed to cure her of syphi- 
lis, and that death followed immediate- 
ly upon giving of Neosalvarsan in 
course of physician’s treatment, \was 
for jury.—Giambozi y, Peters, 16 A.2d 
833, 127 Conn. 380. 


Fla. In patient’s action against phy- 
sician for alleged negligence in treat- 
ment of phlebitis, evidence regarding 
physician’s negligence in treating the 
illness justified trial court in directing 
verdict for the physician.—Grubbs y. 
McShane, 198 So. 208. 

Ga.App. In malpractice action 
against family physician ag result of 
diagnosing that patient was. suffering 
from a tumor instead of pregnancy and 
referring patient to specialist for treat- 
ment for tumor, trial judge properly 
granted nonsuit, where patient’s testi- 
mony was entirely silent as to profes- 
sional standard way of diagnosing and 
treating the case. Code 1938, § 84-924, 
—Pilgrim v. Landham, 11 S.H.2d 420. 

Ga.App. In action against optome- 
trist for damages from alleged negli- 
gence in treating a school Boy's eyes 
and in prescribing glasses therefor, 
whether optometrist was guilty of neg- 


1105 -ahn v 

_ Ky. Evidence was 
make issue for jury 
physician’s negligence w. 


ance upon woman in par 


due to toxie condition, and that noth- 
ing could have been done to save 
woman had physician remained longer. 
—Williams v. Tarter, 151 S.W.2d 783. 
286 Ky. 717. 

Mass. In action against dentist for 
injuries to patient, falling from dental 
chair through window in dentist’s of- 
fice while unconscious or semi-con- 
scious after inhaling nitrous oxide, evi- 
dence held sufficient to take to jury 
questions whether defendant was neg- 
ligent in leaving plaintiff in care of 
nurse without special training on leav- 
ing room after extracting two of phain- 
tiff’'s teeth and whether such negli- 
gence bore causal relation to injuries. 
—Langis v. Danforth, 33 N.H.2d 287, 
808 Mass. 508. 

Minn. In action by patient for in- 
juries allegedly sustained as the re- 
sult of an operation to correct varicose 
veins, patient’s evidence was insuffi- 
cient to make a case for the jury on 
question whether surgeon was _ negli- 
gent in using a recognized technique of 
severing vein and injecting an irritat- 
ing solution into the vein by means 
of a blunt needle known as a “can- 
nula”’.—Simon v. Larson, 298 N.W. 33. 

Mo.App. In malpractice action 
against health association, trustee 
thereof, and physicians employed by it 
to render medical services to members, 
testimony of private physician who was 
a qualified medical doctor could be con- 
sidered as that of an “expert witness” 
and his testimony as expert testimony 
and so sufficient to make a case for 
jury, even though the term “expert” 
was not used in connection with his 
testimony, where that physician when 
requested by plaintiff’s husband to take 
over case diagnosed plaintiff’s condi- 
tion and administered treatment to 
which She responded favorably.—Baird 
v. National Health Foundation, 144 S. 
W.2d 850. 

In malpractice action against health 
association, trustee thereof, and physi- 
cians employed to render medical serv- 
ices to members, evidence was sufficient 
for jury on causal connection between 
alleged negligence in failing to observe 
and discover plaintiff’s condition and 
give proper treatment therefor and al- 
leged injury.—Baird vy. National Health 
Foundation, 144 S.W.2a 850. 

N.Y. Evidence made out prima facie 
ease for plaintiff on issue of malprac- 
tice against defendant physicians and 
of willful abandonment of plaintiff’s 
case against defendant physician and 
hospital, as against’ motion for non- 
suit.—Meiselman v. Crown Heights 
Hospital, 34 N.E.2d 367, 285 N.Y. 389, 
reversing 20 N.Y.S.2d 174, 259 App. 
Diy. 840, appeal denied 20 N.Y.S.2d 
669, 259 App.Div. 916. 


N.Y.App.Div. In malpractice action 
against two physicians based on al- 
leged negligence in treatment of and 
operation on patient’s nose, patient's 
evidence made prima facie case against 
one physician and failed to make case 
against the other, so that action of the 
trial court in dismissing complaint at 
close of patient’s case was error as to 
the one physician.—Quain vy. Settel, 28 
N.Y.S.2d 48, 262 App.Div. 732, . 

N.C. In _patient’s action against 
hysicians for injuries alleged to have 
een sustained: through physicians’ 
negligence in leaving a gauze sponge 
in patient’s body after an operation, 
evidence showing proximate causative 
connection between presence of sponge 
and deleterious conditions of which 
atient_ complained. was suflicient for 
ury.—Mitchell v, Saunders, 18 S.H.2d 
242, 219 N.C. 178. 

Ohio App. In action by patient 
against dentist for infection resulting 


livering baby, that woman’s death was 


, 


puaeetion 
_ swelling and soreness in pat! 
_ continued for three months Ugh aa) 
the extraction, that a physician opene 
the gum and found a small piece of the 
root of a tooth, which had produced 
necrosis, and that swelling and sore- 
ness cleared up at once after removal 
zt) of the piece of the root.—Smith y. Mc- 
SON BS 29 N.H.2d 441, 65 Ohio App. 


Or. In malpractice action against 
hospital association incorporate for 
profit and physicians regularly em- 
ployed by it to perform its contract 

. with high school to furnish medical 
“services to members of football squad, 
evidence that football player described 
what were characteristically disloca- 
tions of his shoulder, but that physician 
erroneously diagnosed the injury and 
advised that player could continue to 
play football, was for jury on issue 
of physician’s negligence in failing to 
discover true nature of the injury in 
the exercise of ordinary care and skill 
in making diagnosis.—Giusti v. C. H. 
Weston Co., 108 P.2d 1010. 

In malpractice action against hos- 
pital association incorporated for profit 
and physicians regularly employed by 
it to perform its contract with high 
school to furnish medical services to 
members of football squad, where at 
time physician first examined plaintiff 
football player on November 12, plain- 
tiff, after dislocating shoulder twice in 
football games, had continued to play 
once a week and to practice regularly 
for seven weeks, evidence as to whether 
physician’s negligence, if any, was 
“proximate cause” of plaintiff’s injury 
was insufficient for jury.—Giusti v. C, 
H. Weston Co., 108 P.2d 1010. 

Pa.Com.Pl. Defendant’s motion for 
judgment on the whole record in a 
trespass action for malpractice against 
a surgeon was overruled, where negli- 
gence was charged in performing a 
tonsilectomy on_ plaintiff's husband, 
The patient died while the tonsilar 
area was being anesthetized with a 
novocaine solution, the case not being 
"the usual one of malpractice where 

error of judgment or disagreement as 

to method or diagnosis of obscure 
symptoms was involved in that two 
deaths occurred in succession for sim- 
ilar operations by the same surgeon.— 

Sirochman y. Watson, 88 P.L.J. 545. 
In an action for malpractice for the 

death of a patient during an _ opera- 

tion, the issue of fact was whether de- 
fendant, as operating surgeon, exer- 
ecised reasonable care to determine the 
novocaine content of the solution he 
used. If he was negligent in this re- 
spect and that negligence caused the 
death, defendant might properly be 
held liable. If he was not negligent, 
or if the fault was the fault of the 
hospital employees, he would not be 
liable. This made the case one for the 
gers Siocksoan vy. Watson, 88 P.L. 
J. 545. 


Tenn.App. In patient’s suit against 
physician for negligence in treating 
broken leg and for breach of contract 
to furnish medical attention and hos- 
pitalization, evidence showing only that 
leg had failed to heal without explain- 
ing why, and that defendant furnished 
medical attention and hospitalization 
until after the date contracted for, held 
to authorize directed verdict for de- 
pepe t ei, Mew yimian vy. Bunch, 145 S.W. 
2d H 


Wash. In action against physician 
for alleged malpractice in treatment of 
patient with sulphur dioxide in his 
eyes, evidence of malpractice was insuf- 
ficient for jury.—Peddicord v. Lieser, 
105.P.2d 5 

Wash. In action against physician 
for leaving plaintiff in cast covering up- 
per part of her body for allegedly ex- 
cessive length of time, where cast used 
in treating plaintiff’s infantile paraly- 
sis was left on for four months, where- 
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idence tended 


ient’s gum > 


length of time and stiffness.—Crouch v. 
Wyckoff, 107 P.2d 339. 

Wyo. Where an allegedly negligent 
act or omission of a competent physi- 
cian clearly involves an exercise of 
honest judgment arrived at after care- 
ful investigation, and is approved by a 
respectable portion of competent and 
reputable men of the profession, of 
the same school of medicine, in good 
standing, and there is ‘nothing, in 
judgment of the trial judge, to indi- 
cate that the approval is not honestly 
made or that it or the act or omis- 
sion is unreasonable, a verdict for the 
physician is properly directed, in ab- 
sence of special circumstances which 
in the judgment of the trial judge, 
would make it fairer to submit the 
case to the jury.—Smith v. Beard, 110 
P.2d 260. 

In action for malpractice in treat- 
ment of burns, evidence did not make 
out case for jury on issue of alleged 
negligence in delaying skin grafting. 
—Smith v. Beard, 110 P.2d 260. 

In action for malpractice in treat- 
ment of burns, evidence did not make 
out case for jury on issue of whether 
more extensive skin grafting should 
have been attempted, in absence of 
evidence that course of treatment 
adopted was unreasonable or that a 
different course of treatment would 
have produced better results.—Smith 
v. Beard, 110 P.2d 260. 

In action for malpractice based on 
treatmert of burns, evidence did not 
make out case for jury on issue of 
negligence in failing to use casts or 
splints and to manipulate shoulder, 
arm and hand, so as to prevent sub- 
sequent limitation of movement there- 
of, in absence of any definite, general- 
ly accepted method of treatment, or 
evidence of carelessness in carrying 
out course adopted._Smith v. Beard, 
110 P.2d 260. 

In action for malpractice in treat- 
ment of burns, evidence did not’ make 
out case for jury on issue respecting 
negligence in alleged failure to prop- 
erly support foot by splints, cast or 
other means so as to restore normal 
position and function thereof.—Smith 
v. Beard, 110 P.2da 260, 

Where physician took patient to 
brother for skin grafting and alleged- 
ly remained silent when brother stated 
“T always skin graft three weeks after 
the accident, right after I take off the 
tannic acid; she is in terrible shape” 
and “I don’t know what in the name 
of God you mean by having her in that 
condition. If I had been taking care 
of her, she would have been on her 
feet. before this’, the physician’s si- 
lence did not amount to an admission 
which would warrant submitting mal- 
practice issue to jury.—Smith v. Beard, 
110 P.2d 260. 


§ 159 

Mo.App. Where lack of skill of phy- 
sicians was not in issue in malpractice 
action, any mention thereof in instruc- 
tion was immaterial.—Baird v. National 
Health Foundation, 144 S.W.2d 850. 

In malpractice action, refusal of re- 
quested instruction that defendant phy- 
sicians, who were employed by volun- 
tary unincorporated health association 
of which plaintiff was a member, were 
not guilty of negligence in failing to 
respond to calls made by plaintiff for 
her treatment, was proper.—Baird v. 
National Health Foundation, 144 S.W. 
2d 850. 

Ohio App. In malpractice action, 
special charge that physician, by reason 
of his contract with patient, did not 
guarantee a cure, nor warrant that 
operation would be successful, nor un- 
dertake that nothing serious would 
arise as result of his treatment, was 
proper.—Abercrombie v. Roof, 28 N.EH. 
2d 772, 64 Ohio App. 365. 

In malpractice action, trial court did 


cise skill, care and diligenc 

_ physicians of ordinary skill, ‘care: and 
diligence would have exercised 
their community” under the sa 


charge requeste yo 
that it was duty of phy. 


ence 


similar circumstances, since conduct 
physician, might be justified by 
tices in other communities.—Aberer 
bie v. Roof, 28 N.H.2d 772, 64 Ohio 
App. 365. ; \ ere ee 
In malpractice action, trial court err- 
ed in refusing to give a special charge 
requested by patient “that methods 
ployed in a profession, howeve: 
continued, cannot avail to esta 
safe in law which are dange 
fact, if you find such methods are 
gerous in fact.”—Abercrombie v. 
28 N.H.2d 772, 64 Ohio App. 365. 


§ 160 t 

Cal.App. $6,000 for injury t 
resulting in permanent loss o 
of extension, caused by malpra 
physicians, was not excessive. 
V,.sColeman, “116 "Pi2dta 3 acne 
Idaho. An award of $2,655 to pa 
in malpractice action was not exce 
for burn on patient’s heel, where $15 
was special damages for costs of medi 
cal treatment, and where patient w 
forced to undergo two operations — 
receive treatment for over two_ 
and patient testified at trial th: 
dition of heel interfered with his 
ing and caused pain.—Hstes vy. - 
109 P.2d 631. 1 


Mo.App. Where lack of skill R 
the basis of a malpractice action 
negligent failure to observe and dis- 
cover plaintiff’s condition and giv 
proper treatment therefor was relie 
continued suffering and slow recove1 
entitled plaintiff to damages if tha 
was due to defendants’ neglig ¢ 
Baird yv. National Health Foun 
144 S.W.2d 850. jae 

A voluntary unincorporated hea 
sociation and physicians employ 
render medical services to mem| 
must in law have anticipated that. 
lect of member and failure to mak 
attempt to make a proper diagnos 
her condition and failure of physi 
to follow through on the case, cons 
ing member’s serious condition and 
she was growing progressively wors 
would probably result in damage te 
her, and hence they were liable f 
whatever damages member suffered 
result of their negligence.—Baird > 
National Health Foundation, 144 
2d 850. 

§ 166 


Tex.Civ.App. In physician’s 
against drilling company~ for medical 
and surgical services rendered compa- — 
ny’s injured employee at request of 
another employee, recovery ean be ha 
if the other employee requested phy 
cian to go to bedside of injured em. 
ployee, regardless of whether the othe 
employee had express or implied au 
thority to make the request and 
gardless of whether there was an e 
press or implied promise to pay.—Clay | 
Drilling Co. v. Furman, 150 §8.W.2d 


869. ; 
§ 187 Late 
Ga.App. A physician .was_ entitled © 
to recover for time lost from his of- © 
fice in proceeding to place where pa- ~ 
tient resided in order to examine and ~ 
prescribe for the patient—Martin v. 
Mayer, 11 S.H.2d 218. ‘ 
Tex.Civ.App. The reasonableness of 
fee for surgical or medical services de- 
pends to some extent on place and 
size of city or town where services 
were rendered, physician’s or surgeon’s 
experience and ability, and extent of 
his business.—Salyer v. Shropshire, 144 
S.W.2d 618. ' 
§ 196 


Fla. A claim by physician for sery- 
ices rendered in performing operation 
was a cause of action for unliquidated 
damages against patient and was not 
cognizable in equity, since a jury trial 
was required.—Cobb v. Walker, 198 So. 
324 


ot, 


“Pa.Com.PI, A physician has. no 
charging lien for either professional } 


ar 
. 


services or witness fees, on a ver 
yr damages arising from personal in- 
; sens -defendant.—Carol v. Perlmutter, 41 
5 & Cae 


Yi § 199 cfs 
Ga.App. Allegations of petition that 
efendant’s wife became afflicted with 
active pulmonary tuberculosis, that 
physician, at instance of defendant, 
was requested to come to prescribe for 
efendant’s wife, that physician recom- 
nended that wife be sent to sanitari- 
which was done, that physician 
her under his care en route and 
absent from his office five days, 
- reasonable compensation due on 
t account was $1,000, that after ar- 
ng at sanitarium physician treated 
and cured her of. the tubercu- 
after continuous treatment from 
May 5 to September 26, and that those 
reatments were of the reasonable 
value of $2,050, sufficiently complied 
rith order that account should be set 
t, and that the reasonable value of 
} » different items sued for should be 
: ae arin vy. Mayer, 11 S.H.2d 


In suit by physician to recover from 
sband for medical services rendered 
reating wife, allegation that physi- 
n had a “large and lucrative prac- 
tice’ was not subject to objection that 
t was immaterial, irrelevant, and 
pe ania vy. Mayer, 11 S.E. 


§ 203 

ont. In dentist’s action against pa- 
nt for balance due on the price of 
a set of false teeth, where patient de- 
fended on ground that the teeth were 
reasonably fit for the purpose for 

eh they were intended, evidence 
sustained finding and judgment for the 
patient.—Cash v. aap, 113 P.2d 343. 


Iowa. Evidence warranted — physici- 
n’s recovery from broadcasting com- 
pany sponsoring Golden Glove Tourna- 
ment, for examining participants in 
tournament, on ground that physician 
was asked to perform services and was 
not asked and did not agree to donate 
eS hints services.—Young y. Central Broad- 
casting Co. 294 N.W. 593. 

mien § 212 na: 
_---Ga.App. In suit by physician to re- 
~ eover from husband for medical sery- 
ices rendered in treating wife, allega- 
tions that physician received numerous 
telephone calls, telegrams, and letters 
of consultation, X-rays, and medical 
reports, some from husband and some 
from other physicians who had been 
‘ engaged to treat the wife, and that all 
communications and consultations were 
ra with the knowledge, consent, and ap- 
__-proval of the husband, were sufficient 
to entitle physician to submit to jury 
ea question whether he had been em- 


i 


ployed by the  husband.—Martin v. 
Rieces, 11 S.B.2d 218. 
§ 215 


_ §$.D. Where there was no evidence in 
dentist’s action to recover for profes- 
sional work and materials allegedly 
furnished to defendant’s family, as to 
the reasonable value of the services, 
nor any evidence of an express con- 
tract to pay for the services and the 
materials, judgment in favor of the 
dentist and order -denying motion for 
’ new trial would be reversed.—Poulson 
" vy. Foster, 293 N.W. 361, 


§ 216 

Cal.App. Where only 19 of 38 mem- 
bers of county medical association, by- 
laws of which adopted rules of order 
requiring presence of majority of mem- 
4 bers of organization to constitute 
4 uorum were in attendance at meeting 
thereof when motion to sustain its di- 
rectors’ action in expelling member 
, thereof was put to vote, there was no 
\ quorum present, motion was not car- 
4% ried, and such member was not ex- 
. pelled, though association’s constitu- 
49 tion and by-laws did not specify num- 
a ber of members who must be present 
’ at meetin to constitute quorum.— 
4 Smith vy. Kern County Medical Ass’n, 

7; 112 P.2d 268. 
A physician, whom board of directors 
7 of county medical association voted to 


expel as mem a the 
report of committee 


PILOTS 


§ 30 

Wash. The Motor Boat Act provid- 
ing that all motorboats carrying pas- 
sengers for hire shall carry certain 
equipment and no such boat while so 
carrying passengers for hire shall be 
operated or navigated except in charge 
of person duly licensed “provided that 
motor boat shall not be required to 
earry licensed officers except as re- 
quired in this chapter” is independent 
of act approved February 28, 1871, re- 
quiring all vessels above 15 gross tons 
carrying freight or passengers for hire 
to be navigated by licensed pilot aboard 
and statute approved January 18, 1897, 
providing that all vessels above 15 
tons burden carrying freight or pas- 
sengers for hire shall be subject to pro- 
visions of act requiring engineers and 
pilots and the Motor Boat Act requires, 
at most, licensed pilot for motorboats 
only when carrying passengers for hire, 
46 U.S.C.A, §§ 404, 520; Motor Boat 
Regulations Act, §§ 1, 5, 9, 46 U.S.C.A. 
§§ 511, 515, 519 note—National Grocery 
Co. yv. Olsen, 108 P.2d 320. 


§ 67 

Cal.App. Care and skill required of 
pilots is the ordinary care and _ skill 
of an expert, such as is commonly pos- 
sessed by other pilots in the profes- 
sion.—General Petroleum Corporation of 
California v. City of Los Angeles, 109 
P.2d 754, 

Cal.App. Although a pilot is not lia- 
ble for mere errors of judgment, he 
is liable for damages caused by failure 
to exercise the diligence which other 
pilots similarly situated would _ordi- 
narily have exercised.—General Petro- 
leum Corporation of California y. City 
of Los Angeles, 109 P.2d 754. 

A pilot would be liable for damages 
resulting from the handling of a vessel 
in a manner which nautical experience 
and good seamanship would condemn 
as unjustifiable at the time.—General 
Petroleum Corporation of California v. 
City of Los Angeles, 109 P.2d 754. 


PLEADING 


§ 1 

C.C.A.Ariz. The office of a “plead- 
ing’ is to state ultimate facts and not 
evidence of such facts, and this is as 
true of supplementary as regular plead- 
ings.—Southern Pac. Co. v. Conway, 115 
F.2d 746. 

C.C.A.Ind. The purpose of plead- 


ings is to narrow the issues to be 
Plas eeatad v. Barnhart, 117 F.2d 
C.C.A.Miss. Pleadings are for the 


purpose of accurately stating pleader’s 
version of the case, and they bind, un- 
less withdrawn or altered by amend- 
ment.—Sinclair Refining Co. v. Tomp- 
kins, 117 F.2d 596. 

Ala. The purpose of a “pleading” is 
to disclose and not conceal the real is- 
sues to be tried and to be considered in 
the light of common sense and sound 
logic.—News Employees’ Benevolent 
ae) v. Agricola, 200 So. 748, 240 Ala, 

Del.Super. The rules of pleading are 
designed not only for the purpose of 
informing the opposing party of the 
facts intended to be proved in support 
of the issue tendered, but also to as- 
certain and present the real points in 
controversy so that the minds of the 
court and jury may not be drawn off 
on matters immaterial, irrelevant, and 
unimportant to the true issue.—Univer- 
sal Oil Products Co. v. Vickers Petro- 
leum Co, of Delaware, 16 A.2d 795. 

,_ Ohio. The function of the pleadings 
in the trial of a cause is to apprise the 
court and the parties of respective 
grounds of controversy, furnish the 
question to be tried, and determine the 


er: 

DD.MCSoal ile 
Pa.Super. The prime purpose of 
pleadings is to set forth the claims of 
the parties so that they may be hy 
advised concerning what they are calle 
upon to meet.—Vondersmith v. Kloidt, 
17 A.2d 706, 143 Pa.Super. 170. 

S.C. The object of pleading is to 
advise the parties of the issues they 
will be called on to meet.—Long v. 
pee Ins. Co.,' 18 S.H.2d 135, 196 


S.C. The object of pleading is to ad- 
vise parties of issues they will be called 
on to meet.—Dickson’s Drug Store v. 
Davis, 15 S.H.2d as 197 S.C. 294. 


Cal.App. The nature of a_ pleading 
will be determined from its allegations 
regardless of its designation.—Robert- 
son v. Maroevich, ey P.2d 708. 


Ga. There is no magic in mere nom- 
enclature in describing a_ pleading.— 
Girtman y. Girtman, 11 S.E.2d 782, 191 
Ga. 173: 

Ind.App. The name given to a plead- 
ing does not always truly characterize 
it, but the material facts incorporated 
therein determine its force and effect. 
—Universal Credit Co. v. Collier, 31 N. 
H.2d 646. 

Kan. The name applied to a plead- 
ing, whether called an answer or cross- 
petition, is not decisive in determining 
the sufficiency thereof to plead a claim 
or defense.—Brandtjen & Kluge v. 
Lucas, 109 P.2d 197, 153 Kan. 138. 

Kan. A court looks to the substance 
and not to the form of a pleading and 
judges it by its allegations and not by 
the title it bears.—Russell v. Bovard, 
113 P.2d 1064, 153 Kan. 729. 

Ky. The rights of litigants are de- 
termined by the issues made by the 

leadings, the relief sought and the 
acts sought to be developed by the — 
evidence, and the name given to a 
pleading is not controlling, but its 
character is determined by the allega- 
tions.—Crawley v. Mackey, 143 S.W.2d 
171, 283 Ky. 717. 

N.Y.Sup. Neither the prayer for re- 
lief nor the theories of plaintiff nor his 
characterization of the plea control 
court in its construction of pleading, 
nor legal effect thereof, nor the wrong 
shown by facts, nor as to relief or. 
remedy to be granted, nor as to stat- 
ute of limitations to be applied.—Sav- 
ings Bank of New London v. New York | 
Trust Co.,'.27° N.X.S.2d' 963. 

Okl. The effect of a pleading is to 
be determined from its substance rath- 
er than from the title affixed by the 
hel tape Ra Tee a v. Dawson, 115 P.2d 


§ 10 
Cal.App. A fact necessary to plead- 
er’s cause of action, if not pleaded, 
must be taken as having no existence. 
—Feldesman v. McGovern, 112 P.2d 


Tex.Civ.App. Allegations are suffi- 
ecient’ if they apprise opposite party 
what evidence will be produced and he 
will be called upon to meet them.— 
Texas Indemnity Ins. Co. v. Godsey, 
148 S.W.2d 639, ChEOE refused. 


§ 11 

Ct.Cl. An allegation to the contrary 
of a matter of which the court takes 
judicial notice must be disregarded.— 
Creek Nation v. U. S., 92 Ct.Cl. 346, 
certiorari denied 61 S.Ct. 1099, 313 U.S. 
581, 85 L.Hd. —. 

Cal.App. Though a demurrer raises 
no question of fact but assumes the 
correctness and truth of the facts in 
the pleadings to which the demurrer 
was 


notice comes to 
the aid of a pleading when such aid is 
necessary.—Arnold  y. Universal Oil 
Land Co., 114 P.2d 408, : 

Complaints must be read as thougn 


. 114 P.2d 408. x 
In the consideration of a plead- 
ing, a court must read the pleading as 
if it contained a statement of all mat- 
ters of which the court is required to 
take judicial notice, even when the 
pleading contains an express allega- 
tion to the contrary.—State ex rel. 
Johnson y. Wagner, 297 N.W. 906. 

Tex.Civ.App. On appeal from order 
granting temporary mandatory injunc- 
tion, directing refining company to ex- 
hibit and deliver its record books to 
railroad commission for inspection, 
Court of Civil Appeals may take ju- 
dicial knowledge that delay incident to 
obtaining final decision on merits, with 
right of appeal with supersedeas, would 
constitute such impediment to proper 
administration of conservation laws as 
would amount to irreparable injury or 
extreme hardship in performance of 
governmental function of conserving 
important natural resources of state, so 
as to render unnecessary allegation of 
specific factual situation demonstrating 
irreparable injury alleged generally in 
petition. Vernon’s Ann.Ciy.St. art. 
6049c, § 5; art. 6049e, § 13 —McMurrey 
Refining Co. v. State, 149 S.W.2d 276, 
error refused. 

§ 14 


Cal.App. Ina suit for accounting for 
personalty, brought by the executor of 
an estate against those who have pos- 
session of the property, wherein it ap- 
pears from the complaint that the de- 
fendants have knowledge of facts or of 
the description of the property in- 
volved and the executor lacks the 
means of securing a more particular de- 
seription, a demurrer for uncertainty 
with respect to the property does not 
lie—Morehead y. Turner, 106 P.2d 
969. 

In a suit for accounting, the pleader 
is not required to state specifically facts 
peculiarly within the knowledge of the 


opposite party.—Morehead Vv. Turner,' 


106 P.2d 969. 

Cal.App. Sustaining a_ special de- 
murrer to complaint without leave to 
amend» was an abuse of discretion 
where demurrer was based upon 
ground that complaint was ambiguous 
and uncertain because of  plaintift’s 
failure to plead certain details, and de- 
tails, if any, omitted from complaint 
were within defendant's special knowl- 
edge.—Rancho Santa Anita v. City of 
Arcadia, 110 P.2d 126. 

Ind.App. A warehouse company’s 
acts in taking household furnishings 
out of storage in Indiana and shipping 
them to California without owner’s or- 
der or approval was the exercise of 
unauthorized dominion and control over 
the property, amounting to “conver- 
sion,’ and complaint alleging such acts 
was sufficient to constitute a cause of 
action in tort, without alleging eviden- 
tiary facts known to warehouseman,— 
Shank Fireproof Warehouse Co. v. Har- 
lan, 29 N.W.2d 1003. 

Pa.dom.Pl. Particularity of  state- 
ment is not required with respect to 
facts which are more likely to be 
known by the defendant, or which he 
could obtain as easily as the plaintiff. 


—Columbia Pictures Corporation v. 
Nelley, 49 Dauph. 342. — i 
R.1l. The rule of certainty in plead- 


ing is designed to further, not defeat, 
the ends of justice, and it requires no 
more particularity than the nature of 
the thing pleaded admits, and, when 
the facts lie more in knowledge of the 
opposite party than of the pleader, it 
allows a good deal of generality.—Mc- 
Carthy vy. McCarthy Freight System, 18 
A.2d 336. 


§ 16 

D.C.Ky. Pleadings should not be 
loaded down with miscellaneous infor- 
mation in nature of evidence pertaining 
to issues involved, provided that alle- 
gations of complaint are sufliciently 
definite to show what acts and trans- 
actions are relied upon as constituting 
the alleged cause of action.—Kentucky- 
Tennessee Light & Power Co. v. Nash- 
ville Coal Co., 37 F.Supp. 728. | 


er’ ne 


lace in a pleading. 
—Gordon v. Easy Washing Mach. Cor- 
poration, 34 F.Supp. 292. ‘ 
D.C.N.Y. Although an ‘“‘answer’” need 
not set forth evidence or disclose names 
of defendant’s witnesses, an ‘answer” 
must contain a statement_of such defi- 
nite nature that plaintiff will be in- 
formed of defense that he must be pre- 
pared to meet.—Sweeney vy. Buffalo 
Courier Express, 35 F.Supp. 446. 
Cal. In personal injury suit, com- 
plaint need not identify and allege 
precise moment of injury or exact na- 
ture of defendant’s wrongful act, as 
such facts are matters of evidence.— 
Guilliams v. Hollywood Hospital, 114 
P.2d 1, prior opinion 105 P.2d 318. 
Fla. Complainant is not required to 
plead his evidence.—City of Miami 
mae v. Ocean & Inland Co., 200 So. 
Ga.App. The adequacy of pleading, 
to set forth a cause of action for ma- 
licious prosecution is measured by the 
same rules of pleading as obtain gen- 
erally in other actions and evidentiary 
facts need not be pleaded. Code 1933 
§ 105-801.—Price v. Cobb, 11 S.B.2d 
822, 63 Ga.App. 694. 
_in malicious prosecution action, plain- 
tiff is required only to plead material 
ultimate facts upon which the recovery 
must depend and it is not necessary to 
allege evidentiary facts. Code 1933, § 
105-801.—Price v. Cobb, 11 S.H.2d 822. 
63 Ga.App. 694. 
Ga.App. Whether a petition is suf- 


ficiently definite and particular in alle-_ 


gations of fact must be determined 
mnainly on the facts, except that the 
test common to all cases i§ that it is 
only necessary that the allegations set 
forth only the ultimate, material facts 
to be proved to sustain the cause of 
action, without any requirement of al- 
legation of evidentiary facts.—Carlyle 
v. Goettee, 18 S8.H.2d 206. 

Ga.App. Allegations that defendants 
damaged plaintiff by negligently per- 
mitting fire to spread and destroy a 
wire fence, causing damages of $100 
and burned over four adjoining acres 
of land, damaging growing pine trees 
to the extent of $300, were not de- 
murrable on ground that they were in- 
sufficient with respect to the measure 
of damages, since facts as to the val- 
ue of the land or the trees, or both, be- 
fore the burning, compared to the value 
after the burning were “evidentiary” 
and were not required to be pleaded. 
—Powell vy. Blackstock, 13 S.H.2d 503. 

Ga.App. In neither petition nor an- 
swer is an exhaustive statement of the 
exact evidence upon which a party will 
rely in the establishment of his con- 
tentions required and less certainty is 
required in setting out matters of in- 
ducement than in setting out the gist 
of the action.—Rhodes v. Industrial 
Finance Corporation, 13 §8.H.2d 883, 64 
Ga.App. 549. 

Ga.App. Requirement of the Code 
that a plaintiff shall plainly, fully and 
distinctly set forth his ground of com- 
plaint does not require him to disclose 
the evidence on which he relies or in- 
dulge in needléss particularity, but re- 
quires only that his demand be set 
forth in terms sufficiently full and dis- 
tinct to enable the court to determine 
whether a cause of action exists, and 
his adversary to understand the ex- 
act nature of the claim made against 
him. Code, § 81-101.—Alford v. Zeig- 
ler, 16 S.H2d 69. 

Ind.App. A warehouse company’s 
acts in taking household furnishings 
out of storage in Indiana and shipping 
them to California without owner’s or- 
der or approval was the exercise of 
unauthorized dominion and control over 
the property, amounting to ‘conver- 
sion,” and complaint alleging such 
acts was sufficient to constitute a cause 
of action in tort, without alleging evi- 
dentiary facts known to warehouse- 
man.—Shank Fireproof Warehouse Co. 
v. Harlan, 29 N.H.2d 1003. 

La.App. While pleader generally 
must allege what he is required to 
prove, he is not required to allege de- 
tails of his proof or set forth evidence 


f evidence and 


NJ. Hvidential matters were not 


facts or thefs sullicleney may be ¢lear- | 
y presented—Shaw v. Midlanc nies 
33 N.E.2d 429. eae fee 
Pa.Super. Ultimate facts, as distin- 
guished from the evidence to be ad-- 
duced in support of them, alone must 
be pleaded.—Lobnosky v. New York 
Underwriters Ins, Co., 20 A.2d 824, 145 
Pa.Super. 38. tera 
Pa.Com.Pl. The function of the state- _ 
ment of claim is to set forth concisely 
only the material and issuable facts 
on which the plaintiff relie 
claim, and not the evidence 


i 


be Ae 


Fidelity & De 
49 Dauph. 112 ‘Ss 
Pa.Com.Pl. A plaintiff need not plea : 
the evidence which he intends to pro- 
duce to support his allegations.—Ma- 
hanoy City Lumber & Supply Co. v._ 
5. ii 

ian 


i Wei 
City of Spartanburg, 12 S. 3 6 
S Guns g, S.H.2d 39, 19 


S.C. Under Code pleading, onl ulti: 
mate facts need be alleged and yeaa 
ings must be liberally construed. 
eal odie so Carolina v. South © 
ina Nat. Bank of Charleston Si 
E.2d 577, 197 $.C. 96 ar 
Tex.Civ.App. A pleader need only al- | 
lege the ultimate facts constituting his — 
claim or defense and it is neither nec- _ 
essary nor proper to set forth the evi 
dence by which he expects to prove i 
—Lange Cable Tool Drilling Co. v. Bar- _ 
mete Petroleum Corporation, 142 S.W.2d 


ss 
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D.C.Idaho. Under Idaho law, words 
cannot be made libelous per se by in- 
nuendo or statements of conclusions. _ 
Code Idaho 1932, §.17-1501.—Sweeney 
Mae des! News Pub. Co., 37 F.Supp. nee 


Cal.App. Intent is a “question of 
fact” and may be alleged generally but 
allegations of false representations re- 
lied upon are insufficient unless proba- 


tive facts are pleaded.—Wennerholm v. 
Stanford University School of Medi- — 
cine, 113 P.2d 736, . 


Del.Super. It is not sufficient to state 
the result or conclusion of fact arising 
from circumstances not set forth in the 
declaration nor to make a general state- 
ment of the facts which admits of al- — 
most any proof to sustain it._Universal 
Oil Products Co. v. Vickers Petroleum 
Co. of Delaware, 16 A.2d 795. : 


Fla. Conclusions of law cannot con- 
stitute basis for relief in equity, in ab- 
sence of sufficient allegations of fact, 
but if the facts alleged are sufficient 
to warrant relief, conclusions of law, 
if pleaded, will be treated as _ sur- 
plusage. Comp.Gen.Laws Supp. § 4902 
(15).—Connelly v. Cama Mortg. Co., 197 
So. 532, 143 Fla. 629. 


Fla, In an action against a city for 
injuries allegedly caused by the negli- 
gence of the driver of a truck of the 
city while the truck was being operated 
on a street of the city with the knowl- 
edge or consent of the city, pleas aver- 
ring factual matters as a defense should 
not state conclusions of fact without 
averments of facts to sustain the as- 
serted conclusions, especially when the 
facts on which the defense is predicated 
are peculiarly within the knowledge of 


; ‘ ; } 
city or its officers or employees.— 
ts of Tampa v. Haston, 198 So. 753. 
Ae A fundamental rule of plead- 
ig that facts and not legal conclu- 
ions must be alleged and mere gen- 
eral conclusions without specific facts 
on which they are based will consti- 
ute no cause of action.—Butler y. City 
Dublin, 13 S.E.2d 362, 191 Ga. 551. 
Ga. Allegations that instrument was 
intended to be a final sale of the 
property, but was intended to be a se- 
curity deed for repayment of certain 
‘money, that the grantor never intended 
art with property, and that the 
nstrument was result of mistake, con- 
ted no more than a “conclusion of 
concerning intention of the par- 
ind failed to show any agreement 
ct as to defeasance or return of 
operty such as would entitle the 
ntor to cancellation of the instru- 
t or its reformation.—Hutchinson vy. 
ng, 15 S.H.2d 523. 
“Mo. Pleadings must state facts and 
ot conclusions.—Sinclair Refining Co. 
Wyatt, 149 S.W.2d 353. 
. General allegations of wrong- 
based upon undisclosed facts do 
not state a cause of action.—Lifshutz 
v. Adams, 33 N.H.2d 838, 285 N.Y. 180, 


i - complaint must state the facts.— 
the oa Cohn, 23 N.Y.S.2d 104, 260 


i yy ere brutum fulmen, unless sup- 
ported by facts stated in el as 
Bo en y. Mewborn, 11 S.H.2d 372, 218 

3 


¢ : 

P 3 Plaintiff's statement 
‘set forth clearly not his own 
on, but such facts as, if proved 
al, would warrant inference of 
ence on part of defendant.— 
es v. City of Scranton, 42 Lack. 
ae 


a.Com.Pl. The Act of May 14, 1915, 
483, 12 P.S. § 382 et seq., requires 
the statement of claim contain a 
ise statement of the material facts 
d not conclusions of law.—Brennan vy. 
ichel, 8 Sch.Reg. 24. 

‘Tex.Civ.App. Allegations of mere le- 
al conclusions without the averment 
‘any facts to support such legal con- 
lusions do not amount to an_ allega- 
tion of such facts.—Wichita Falls & 
Southern R. Co. v. Anderson, 144 S.W. 


do not amount to an allegation of such 
 faects.—Wichita Falls & S. R. Co. v. 
Hesson, 151 S.W.2d 270, error dis- 
missed, judgment correct. 


§ 19 
_ Ala. Where it is desired to plead the 
law of another state and the law ap- 
pears in one or many decisions of that 
state, the plea may use the words of 
the opinion or headnote, but it should 
not express the conclusion of the plead- 
er as _to the holding, and the pleader 
should not mention any opinion with- 
_ out a statement that it expresses the 
law of that state in effect at the time 
in the suit.—Equitable Life 
v. Brandt, 198 So. 


material 
eo) Assur, Soc. of U. S. 
Bees 595. 

ar, Ala, 
_ --—«s«gence should color the equivocal facts 


A plea of contributory negli- 


by supplying the conclusion that plain- 
tiff’s conduct was negligent.—Preston 
ime y. LaSalle Apartments, 3 So.2d 411. 

ag _ Cal. Complaint in malicious prose- 
_--—«s ¢cution action which pleaded the actual 
a facts concerning final termination of 
; criminal proceeding, in a clear and un- 


aga j 


¥ 


_ derstandable manner, alleging that the 


ve Preceding was “dismissed”, was not 
2 efective for failure to allege that the 
33 dismissal was “final’’, since the finality 
es was a matter of legal effect, and to in- 

sist that the word “final” or “finally” 


vi! 
F * be added to the pleading would simply 
be: require plaintiff to plead a “conclusion 


prior opinion 106 P.2d 946. st abe 
In an action against a city for — 


Fla. 
injuries allegedly caused by the negli- 
gence of the driver of a truck of the 
city while the truck was being oper- 
ated on a street of the city with the 
knowledge or consent of the city, pleas 
averring factual matters as a defense 
should not state conclusions of fact 
without averments of facts to sustain 
the asserted conclusions, especially 
when the facts on which the defense is 
predicated are peculiarly within the 
knowledge of the city or its officers or 
employees.—City of Tampa v. Easton, 
198 So. 753. k 

Fla. A bill alleging operation of 
funeral home in residential district in 
violation of zoning ordinance and pray- 
ing for injunction against such unlaw- 
ful use of the property, stated a case 
for equitable relief, as against motion 
to dismiss, though not expressly alleg- 
ing that conduct of such business con- 
stituted either a public or private nui- 
sance.—Philbrick v. City of Miami 
Beach, 3 So.2d 144. 

Ga.App. Allegations that state high- 
way department, in changing grade 
and constructing approach and over- 
pass over railway tracks, had dam- 
aged the property of petitioner with- 
out any condemnation thereof, or pay- 
ment therefor, and without consent of 
the petitioner, were not mere “conclu- 
sions’ of pleader, where conclusions 
were supported by _ sufficient allega- 
tions elsewhere in petition as to change 
of grade and construction of overpass 
having damaged petitioner’s property. 
Code 1938, § 95-1710; Const. art. 1, § 
8, par. 1.—Brooks County vy. Elwell, 11 
S.W.2d'82. 

Ill.App. Where plaintiff conveyed 
realty and personalty to creditor, and 
by alleged verbal agreement empowered 


the creditor to sell the property and. 


use the proceeds to apply on plaintiff’s 
debt, and no provision for defeasance 
was shown, allegation that the trans- 
action was a mortgage was a ‘conclu- 
sion”, and did not overcome the legal 
effect of other allegations showing that 
the transaction was not a mortgage.— 
Barger v. Wirst Nat. Bank of Danville, 
35 N.H.2d 556, 310 Tll.App. 628. 

Iowa. A good pleading consists of 
the statement of the ultimate facts in 
the case, and, when so stated, pleader 
has a right to plead his conclusions 
based upon such _ facts.—Pierce vy. 
Green, 294 N.W. 237. ; 

N.C. A conclusion deduced by plead- 
er is mere brutum fulmen, unless sup- 
ported by facts stated in pleading.— 
Bowen v. Mewborn, 11 S.H.2d 372, 218 
N.C. 423. 

Pa.Com.Pl. It is unnecessary to 
make a formal averment of a conclu- 
sion if the complainant avers facts 
from which the conclusion must fol- 
low. General averments of matters 
which in themselves are legal conclu- 
sions or inferences from facts not 
stated are insufficient; a defendant is 
not obliged to answer conclusions.— 
Anthracite Gas Co. v. Girardville Bor- 
ough, 7 Sch.Reg. 281. 

Tex.Civ.App. The fact that part of 
answer was but a conclusion of the 
pleader did not render answer objec- 
tionable, where such part was. pre- 
ceded by a recitation of the facts upon 
which it was based.—Raynes y. Ger- 
many, 144 S.W.2d 981. 

Tex.Civ.App. Where widow alleged 
that death of city employee resulted 
from failure of city to erect a barri- 
cade or some other kind of guard or 
warning around hole in street which 
employee was repairing, and that city 
was negligent in failing to furnish 
employee with reasonably safe place 
to work, allegation that city failed to 
provide safe place to work was a ‘‘con- 
clusion of law” drawn from special 
acts of negligence alleged.—Harbin y. 
City of Beaumont, 146 S.W.2d 297, 
error dismissed, ge aetient correct. 


Ky. In action to recover on a note 
and to enforce a mortgage by which 
the note was secured, wherein undenied 
allegations of fact showed that ay- 
ments on note were more than 90 days 


a 
balance due on mortgage was as 
leged by the mortgagee, amounted 


clusion of law’.—Tackett v. Home 
Owners’ Loan Corporation, 150 S.W.2d 
229, 286 Ky. 388. ; 

N.Y.Sup. In wife’s action for pay- 
ments alleged to be due under separa- 
tion agreement, defense, 
wife received sums in excess of the 
sums which she was entitled to re- 
ceive, was a “conclusion of law.’’— 
Dubin v. Dubin, 22 N.Y.S.2d 246, 174 
Mise. 952. 
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§ 

C.C.A.Idaho. In mortgagor’s action 
against mortgagee to recover damages 
for alleged breach of agreement ‘‘to dis- 
pose of the foreclosure proceedings” of 
a second mortgage, allegation of an 
oral agreement to reinstate foreclosed 
second mortgage as a first mortgage on 
property was purely a “conclusion” in 
view of Idaho statute expressly provid- 
ing that a mortgage can be created, re- 
newed or extended only by writing ex- 
ecuted with formalities required in the 
case of a grant or conveyance of realty. 
Code Idaho 1932, § 44-802.—Toston v. 
Den More Loan Corporation, 115 FP. 


. 


§ 24 

Ct.Cl. Where the plaintiff does not 
set out in its petition the agreements 
which it claims were violated nor does 
it state what were the acts which 
constituted violations, it is held that 
such allegations are legal conclusions. 
—Creek Nation vy. U. S., 92 Ct.Cl. 346, 
certiorari denied 61 S.Ct. 1099, 313 
U.S. 581, 85 L.Ed. —. ‘i 

Ala. In contractor’s suit for account- 
ing against a city and its mayor and 
clerk respecting amount due contractor 
on contract for construction work, 
where complaint alleged that a second 
contract was simultaneously executed 
whereby city agreed that proceeds from 
sale of certain bonds should be used 
only to defray cost of construction 
work and should be deposited in a 
bank, and that city, through mayor 
and clerk, drew checks withdrawing 
funds from bank for purposes other 
than payment for construction work, 
and complaint did not allege that any 
funds from sale of bonds were in exist- 
ence or that contractor had any interest 
therein, complaint was demurrable on 
ground that averments concerning 
drawing of checks did not show that 
any contract with contractor was there- 
by violated, and that averments that 
withdrawals were in violation of agree- 
ment and made mayor and clerk per- 
sonally responsible to contractor were 
“conclusions” of pleader.—City of Al- 
bertville v. Universal Electric Const. 
Co. of Alabama, 3 So.2d 301. ! 

In contractor’s suit for accounting 
against a city respecting amounts due 
contractor on construction contract 
which provided that, if changes from 
specifications as approved by mayor 
and board of aldermen were allowed, 
such work should be done for a sum 
to be agreed upon between contractor 
and city prior to beginning of work, a 
complaint alleging that city, as pro- 
vided by contract, through its engineer, 
made changes in construction work and 
that part of contract was contracted 
on a cost-plus basis was demurrable 
on ground that averments that changes 
in contract were made as provided 
therein and that part of contract was 
contracted on a cost plus basis were 
mere “conclusions” of pleader and that 
facts were not averred showing that 
city became liable for any changes in 
pate tail we po barenle v. Uni- 
versal Electric Const. Co. of Al 
3 So.2d 301. apere, 

Pa.Com.Pl. The phrase “in accord- 
ance with the provisions of the con- 
tract” implies that the terms of a con- 
tract were specifically complied with 
By. ie eae Beat fs a conclusion 
C¢) aw.—IFrehafer vy. Crossle 
Reg. 160. ¥,.¢ Seh. 

The phrase ‘‘in pursuance of the con- 
tract” merely indicates the fact that 
certain acts were done in pursuance 


nothing, since it was a mere ‘‘con- — 


stating that- 


allegation of answer, 


Mont. In divorced wife’s action 
against her former husband for sup- 
port money due under’ separation 
agreement alia St divorce «uecree 

hat since date of 
such. decree defendant was not obli- 
gated to pay money for plaintiff’s sup- 
port under such agreement or other- 
wise, was insufficient as stating only 
ybald_ legal conclusion and not tra- 
versing any allegations of complaint.— 

Ryan v. Ryan, 106 P.2d 337. 

N.Y.Mun.Ct. In action against South 
American collecting agent to recover 


_ amount collected in excess of commis- 


sions and other charges, and -affirma- 
tive defense alleging that pursuant to 
laws of Colombia, in South America 
the agent owed no duty to the plain- 


tiff or to plaintiff's assignor stated a 


pure conclusion of law, and as such, a 
conclusion, unsupported by facts, was a 
nullity.—Osborne v. Banco Aleman- 
aie Serre 29 N.Y.S.2d 236, 176 Misc. 


In action against South American 
collecting agent to recover amount col- 
lected in excess of commissions and 
other charges, a defense that in accord- 
ance with laws of Colombia the agent 
had complied with its contract and 
owed no duty thereunder was ineffec- 
tive if it were intended to be based 
on laws of Colombia, in absence of al- 
legation as to such law in whole or in 
substance, since foreign law is a fact 
which must be pleaded and proved as 
such.—Osborne y. Banco Aleman-Antio- 
queno, 29 N.Y.S.2d 86s 176 Misc. 664. 


§ 

C.C.A.La. The conclusion that 1929 
collective bargaining agreement had not 
been abrogated must be put aside 
where it is clear from the facts plead- 
ed that it was abrogated in accord- 
ance with provision in such agreement. 
—System Federation No. 59 of Railway 
Employees Department of American 
Federation of Labor y. Louisiana & A. 
Ry. Co., 119 F.2d 509, affirming 30 F. 
Supp. 909, rehearing denied 32 F.Supp. 


be 

C.C.A.N.J. Liability for negligence 
is a legal conclusion from facts pleaded 
and proved, not the statement of a fact 
pee gent v. Robinson, 118 F.2d 
We 

Cal.App. In action against bank and 
administrators for conversion of bank 
stock, allegations of fraud and con- 
spiracy, unsupported by any facts and 
standing alone, constituted pure ‘‘con- 
clusions” of the pleaders insufficient 
to charge bank and administrators 
with any wrong.—Aronson v. Bank of 
America N. T. & S. A., 109 P.2d 1001. 
Del.Super. In action on patent li- 
cense contract, defendant’s special plea 
that plaintiff had breached the contract 
by allowing direct competitors of de- 
fendant to use the patent without pay- 
ment of royalty was defective as 
averring a ‘conclusion of fact’’.—Uni- 
versal Oil Products Co. vy. Vickers 
Petroleum Co. of Delaware, 19 A.2d 
B20. 


Ga.App. In action against grocery 
corporation and manager by striking 
employee for injuries allegedly sus- 
tained when manager poured pepper 
and ammonia on sidewalk in front of 
grocery store to deter employee from 
picketing, paragraphs of petition al- 
leging that manager was acting in the 
scope of his duties as manager in com- 
mitting acts alleged, that injuries sus- 
tained by employee were permanent 
and the result of the willful and ma- 
licious conduct of the manager, were 
not mere “conclusions” nor indefinite 
and uncertain, nor immaterial, and ir- 
relevant.—Southern Grocery Stores v. 
Herring, il S.E.2d 57. 

Ky. In action by dissenting stock- 
holders to require payment to plain- 
tiffs of the book value of their stock 
on sale of eorporation’s assets, in 
which petition alleged that after nego- 
tiations for the sale, and plaintiffs’ ob- 
jections thereto, a written contract for 


in the statute providing that if pro- 
posed sale is “consummated’’, vendee, 
on demand of dissenting stockholder, 
shall pay to dissenting stockholder 
market value of stock. Ky.St. § 883b-3. 
—Kirwan vy. Parkway Distillery, 148 S. 
W.2d 720, 285 Ky. 605. 

Ky. Where petition alleged that 
physician testified as to matters he 
learned in the course of examining 
and treating patients but failed to state 
what the matters were and there was 
nothing to indicate that the testimony 
complained of was not favorable to the 
patient, patient’s averments that he had 
been subjected to embarrassment, loss 
of an action in which the physician 
testified, and that the general circula- 
tion of information divulged by the 
physician caused the patient to be un- 
able to obtain employment, were not 
sufficient to state a cause of action 
against the physician for divulging 
alleged privileged communications, and 
were demurrable as pleading ‘conclu- 
sions’.—Boyd v. Wynn, 150 S.W.2d 
648, 286 Ky. 173. ; 

La. In suit to cancel gas lease, al- 
legation that lessee had wilfully and 
deliberately neglected. and refused to 
produce gas in paying quantities was 
only a “conclusion” of the pleader, and 
did not aid the petition when incon- 
sistent with other allegations showing 
that production was not so scant as 
to deprive lessor of reasonable return 
under the lease.—Louisiana Gas Lands 
y. Burrow, 1 So.2d 518, 197 La. 275. 
_In suit to cancel gas lease, allega- 
tions that there thad been drainage of 
lessor’s lands to lessor’s prejudice were 
mere “conclusions” of the pleader, 
which should be supported by specific 
facts, and disclosed no cause of action. 
—Louisiana Gas Lands v. Burrow, 1 
So.2d 518, 197 La, 275. 


Neb. In suit by state on the relation 
of the attorney -general to enjoin os- 
teopathic physician from engaging in 
the practice of medicine and operative 
surgery and from publicly professing 
to be a physician, surgeon, or obste- 
trician, allegations of answer that acts 
admitted constituted the practice of 
osteopathy were mere “conclusions of 
law’’.—State ex rel. Johnson v. Wag- 
ner, 297 N.W. 906. 

_N.Y. In stockholder’s derivative ac- 
tion for accounting and damages, al- 
legations that directors entered upon, 
became parties to, and ratified, a con- 
spiracy to defraud, occurring before 
directors assumed office, and to con- 
ceal from and misrepresent to the 
stockholders manner and means by 
which corporation was defrauded, were 
mere “conclusions’’,—Lifshutz v. 
Adams, 33 N.B.2d 838, 285 N.Y. 180, re- 
versing 20 N.Y.S.2d_ 839, 260 App.Div. 
72, appeal granted Lifshutz on Behalf 
of Community Water Service v. Adams, 
23 N.Y.S.2d 204, 260 App.Div. 850. 

N.Y.App.Div. Mere allegation that 
payee acted in bad faith in selling on 
the curb exchange, within period of 
Jess than one month, large number 
of shares of stock which had _ been 
pledged with the payee to secure the 
note, was a “conclusion’’.—Strassburger 
v. Irving Trust Co., 24 N.Y.8.2d 878, 
261 App.Div. 210. 

N.Y.App.Div. In action for abuse of 
process, allegation that plaintiff, an at- 
torney, was compelled to reveal privi- 
leged communications made to him by 
his client, was a “conclusion of law’’. 
Civil Practice Act, § 353.—Miller v. 
Stern, 27 N.Y.S.2d 374, 262 App.Div. 5. 


N.C. In action against employer for 
wrongful death of employee occurring 
in the course of employment, complaint 
alleging that employer was not operat- 
ing under Workmen’s Compensation 
Act, without alleging facts as to notice 
of nonacceptance of act as contemplat- 
ed by statute permitting such. nonac- 
ceptance, was a _ sufficient allegation 
to admit of proof with regard thereto, 
as against contention that allegation 


. 
a 


N.C, 726, 


“eonclusion of law,” 
ship is so apparent as to be r 
bly inferable—Guyten v. 
N.H.2d 444, 65 Ohio App. 163. 


forth the facts with relation to | 
violation, and not plead the parti oa 
0 


2d 1001. 


fact” 
and may ordinarily be 
eral terms but fraud may be all 
general terms only in the abse 
demurrer.—Wennerholm vy, — 
ses aba School of Medicine, 1 


may be alleged generally but al 
tions of false representations relie 
on are 
facts are $ 
Stanford University School of Med 
cine, 113 P.2d 736. : Me 


ferred shares of a trust to comp 
ficers, trustees and directors to re 
to trust, 
diverted, bill alleging wrongdoing 
promotors, 
sistance” of other defendants, wa 
subject to the demurrer filed by ar Ne 
defendants, since ‘assistance’ imports 

a voluntary participation in wrongf 

acts of promotors, and allegations of 
bill did not constitute a naked asse 
tion of fraud or illegality.—Peterson 
Hopson, 29 N.B.2d 140. 


as a defense, the facts constituting th 


necessary to set out the various ele- 
ments Const OLE: fraud, 

made to appear by 
independent of mere conclusions, that 
if the allegations are true, a fraud has 
been committed.—Watkins v. 
tial Ins. 
462 


presumed but must be proven, and in | 
averring 
is not sufficient to aver the legal con- 
clusion that an act was fraudulent- 
ly done or representation fraudulently 
made, but the facts which constitute 
the fraud must be clearly and explicitly 
set out, so that the court and not the 
pleader may judge whether the act 
or representation complained of was 
fraudulent or 
Arner, 7 Sch.Reg. 174. 


rely state 
S. §§ 160, 1 
Cooke v. Gil 


In a tort case 


unless relat 


Rhodes 


Pa.Com.Pl. An averment that defen 


Susquehanna 


& 


caused “various severe internal and e 
ternal injuries from which and 4g 

proximate result of which’ the 
man died, was a “conclusion’ 
pleader.—_Southern 
Dykes, 145 SOV ee eat 


Underwriters 


Cal.App. Negligence is an “ultim 
and not a “conclusion 
leaded 


plate Se 
Intent is a “question of fact” | 


insufficient unless probati 
pleaded.—Wennerholm y 


Mass. In action by holder of pr 


assets allegedly wrongf 


with connivance and 


y 
d is interboaee 


Mo.App. Where frau 


fraud should be pleaded—Watkins vy. 
Prudential Ins. Co. of America, 151 S. — 
W.2d 462. 


Though no express form of words. 


oi 


it must 
the facts alleged 


Pruden- 
151 S.W.2d 


Pa.Com.Pl, Fraud is never to be 


Co. of America, 


it in a bill of complaint it — 


otherwise.—Zehner  v. 


§.C. In order to raise the issue of 


fraud, the facts constituting the alleged 
fraud, and not merely a legal conclu- 
sion must be clearly alleged.—Metro- ~ 
olitan Life Ins, Co. vy. Stuckey, 10 8S. 


.2d 8, 194 S.C, 469. if 


Sa &- Gee oe ee 
Ry 2 cy 
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a ) § 38 Vi 
_-‘Tex.Civ.App. In vendee’s action to 
- recover payments made under contract 
for sale of realty and cost of improve- 
ments made upon the property less rea- 
sonable rental value, petition alleging 
that the vendee was entitled to cancel- 
‘lation of contract because of fraud in 
absence of allegation of facts showing 
fraud was not sufficient to authorize 
recovery on the ground.of fraud and 
 deceit.—Continental Southland Savings 
_ & Loan Ass’n vy. Jones, 142 S.W.2d 401. 
_ Tex.Civ.App. A petition to rescind 
deed which alleged that grantor was 
of unsound mind, that defendant knew 
_ of grantor’s condition and made false 
representations which induced grantor 
to make conveyances, and that convey- 
ances resulted in defendant’s obtaining 
a -_very substantial advantage, and also 
alleged specifically facts as to when 
nd how trades were made, value of 
arious properties, and what became of 
hem, was not exceptionable on ground 
that it was based on “conclusions” of 
-pleader.—Branton v. Inks, 149 S.W.2d 
667, error dismissed, judgment correct. 
J ap § 39 

Ga. In suit seeking to enforce a 
ritten contract, answers as amended 
lleging that maker was ill, weak, and 
E entally deficient, that a confidential 
relationship existed between the parties 
to the contract, stating the relationship 
in detail, and alleging that there was 
great mental disparity between them 
and that maker’s signature was ob- 
tained because of her weakened physi- 
al and mental condition and the ex- 
ercise of undue influence over her, were 
not “conclusions”? unsupported by alle- 
gations of sufficient facts.—Trustees of 
‘Jesse Parker Williams Hospital v. Nis- 

bet, 14 §.H.2d 64, 191 Ga. 821. 
~~ Where it is sought to avoid a con- 
tract on the ground of undue influence, 
it is not necessary to allege an entire 
loss of capacity of understanding, and 
hence an allegation that maker lacked 
sufficient mental capacity to make a 
valid contract or agreement was not 

mere “conclusion” in absence of an 
allegation that she was without ca- 
yacity to understand her acts.—Trus- 
tees of Jesse Parker Williams Hospital 
__v. Nisbet, 14 S.H.2d 64, 191 Ga. 821. 

P § 40 

Del.Super. In action on _ patent 
license contract, special pleas averring 
that plaintiff and others had entered 
- into a combination and conspiracy in 
restraint of trade, and that plaintiff 
caused defendant to enter into con- 
tract by virtue of and as a part of the 
- eombination and conspiracy, disclosed 
no defense for failure to set forth facts 
from which conclusions were drawn. 
Sherman Anti-Trust Act, § 1, as amend- 
ed; 15 U.S.C.A. 1.—Universal Oil 
Products Co. v. Vickers Petroleum Co. 
of Delaware, 16 A.2d 795. 

Ill.App. The burden on one who as- 
sails classification of a zoning ordi- 
nanee, of showing that the classifica- 
tion is arbitrary, is not sustained by 
making of allegations which are merely 
general conclusions of law or fact, and 
facts relied upon to rebut the pre- 
sumption of constitutionality must be 
specifically set forth.—City of Spring- 
field v. Kable, 29 N.H.2d 675, 306 Ill. 


Pai 


est 


App. 616, transferred 24 N.H.2d 344, 
372 Ill. 455. 
Mass. In action by holder of pre- 


ferred shares of a trust to compel of- 
ficers, trustees and directors to restore 
to trust, assets allegedly wrongfully 
diverted, bill alleging wrongdoing by 
promotors, with connivance and ‘as- 
sistance’ of other defendants, was not 
subject to the demurrer filed by other 
defendants, since “assistance” imports 
a voluntary participation in wrongful 
acts of promotors, and allegations of 
bill did not constitute a naked asser- 
tion of fraud or illegality.—Peterson 
v. Hopson, 29 N.H.2d 140. 


N.Y.Sup. In wife’s action for pay- 
ments alleged to be due under separa- 
tion agreement, defense that agreement 
was void and unenforceable for in- 
definiteness and uncertainty was a 
“conclusion of law’’.—Dubin v, Dubin, 
22 N.Y.S.2d 246, 174 Mise. 952, 


Tex.Civ.App. In suit by parents for _ 


plaintiffs’ son by anticipation and fear 
of serious bodily injury or death, that 
son had made threats against defend- 
ant’s life accompanied by actions which 
made him, believe that he was in dan- 
ger of being seriously injured or killed 
by son, and that he had reasonable 
grounds to sustain such fear, contained 
sufficient allegations of fact to raise 
issue of self-defense, as against con- 
tention that only legal “conclusions” 
were alleged.—Armstrong y. Marshall, 
146 S.W.2d 250, error dismissed, judg- 
ment correct. ‘ 

Vt. Allegations in complaint that 
filling station would be nuisance con- 
stituted mere “conclusions” of pleader, 
in absence of statement of facts show- 
ing that claimed results or conse- 
quences were not based on mere fear 
or anticipation, but reasonably to be 
Sees Tae ie vy. Hatch, 15 A. 
2d 586. 

Allegation of complaint as to viola- 
tion of town ordinance, declaring pub- 
lie nuisance to be occupation or use of 
property which unlawfully interferes 
with, Oveerucls: or renders dangerous 
for passage, any street or highway, 
was mere “conclusion” of pleader, in 
absence of statement of facts showing 
that such result would reasonably fol- 
Fao genteel vy. Hatch, 15 A.2d 

Allegation of complaint that use of 
eertain apparatus at filling station 
would interfere with radio reception in 
violation of town ordinance was mere 
“eonclusion” of pleader.—Chamberlin 
v. Hatch, 15 A.2d 586. 

§ 46 

Cal.App. In action founded on writ- 
ten contract guaranteeing note se- 
cured by trust deed which was fore- 
closed, defendant’s allegations, denying 
that the foreclosure sale was in every 
respect in compliance with terms of 
the trust deed and in accordance with 
law, were mere “conclusions’’ of law 
which, where defendant failed to argue 
or present any points and authorities 
in support of the allegations on ap- 
peal, raised no questions requiring dis- 
cussion.—Security-First Nat. Bank of 
Los Angeles v. Chapman, 106 P.2d 431. 


Ky. In suit by purchaser of realty 
from receiver of bankrupt for breach 
of warranty on ground that common- 
wealth and county had lien on realty 
for unpaid taxes for the years 1929- 
1931 inclusive, averment in receiver’s 
cross-petition that revenue agent, who 
had been made a party to bankruptcy 
proceeding in which bankruptcy court 
directed sale of realty free from all 
liens, was in charge of collection of de- 
linquent taxes for state and county, so 
as to bar claims of commonwealth and 
county as liens against realty, was an 
“averment of fact” and not a “conclu- 
sion” of the pleader. Ky.St. §§ 4151-2, 
4154.—Louisville Trust Co. y. Grieb, 
142 S.W.2d 128, 283 Ky. 551. 

Tex.Civ.App. Whether a party ‘has 
any remedy at all is a “question of 
law’ on undisputed facts. but the 
adequacy of a remedy at law is a 
“question of fact’, and a general al- 
legation of the nonexistence of an 
adequate remedy at law is sufficient, at 
least in absence of special exception.— 
Fine v. Pratt, ae S.W.2d 308. 

50 

Cal.App. In action against bank and 
administrators to recover for conver- 
sion of bank stock allegedly trans- 
ferred by bank’s predecessor after date 
when decree of distribution was made 
and entered, allegation that at all 
times up to and including stated date 
predecessor and its officers, managers, 
and directors had actual knowledge of 
all facts and matters alleged which 
occurred or existed before that date 
was an allegation of an “ultimate fact” 
and not a ‘conclusion of law” with re- 
spect to existence of decree of distribu- 
tion.—Aronson v. Bank of America N. 
T. & §. A. 109 Bae 1001. 


Ga.App. In action against grocery 
corporation and manager by striking 


picketing, paragraphs of petition alleg- 
ing that manager was acting in the 
scope of his duties as manager in com- 
mitting acts alleged, that injuries sus- 
tained by employee were permanent and 
the result of the willful and malicious 
conduct of the manager, were not mere 
“conclusions” nor indefinite and uncer- 
tain, nor immaterial, and irrelevant.— 
Southern Grocery Stores v. Herring, 
11 S.B.2d 57. 


§ 56 : 

Ala. In suit against directors of dis- 
solved corporation for an accounting, 
averment that a director was under 
duty to respond to demand made upon 
him or. other directors for accounting 
of the proceeds and assets of the dis- 
solved corporation was an ayerment of 
a “fact”. Code 1940, Tit. 10, § 110.— 
Rochell v. Oates, 2 So.2d 749. 

In suit to require an -accounting by 
directors of dissolved corporation, aver- 
ment that a director, as director-trus- 
tee had in his possession as undistrib- 
uted assets of the corporation, $50,000 
which he refused to distribute and di- 
vide as required by law, taken in con- 
nection with other averments and pur- 
pose of the bill was a statement suffi- 
ciently definite of fact that trustee had 
the money as assets and refused to ac- 
count for it and make distribution 
thereof to complainant, and was not a 
“conclusion” of the pleader. Code 
1940, Tit. 10, § 110.—Rochell v. Oates, 
2 So.2d 749. ; 


, § 59 

Mont. ‘Tender’ is a mixed question, 
and the facts alleged to constitute a 
“tender” should be given in order that 
court may see as a matter of law 
whether tender was good, to judge of 
which it is necessary to state how and 
to whom tender was made, as well as 
the amount tendered—Thompson _ v. 
ee Nat. Life Ins. Co., 105 P.2d 


§ 60 

Mo. Allegation that “loan was satis- 
fied and thereby said lease became a 
first lien in or incumbrance on the real 
estate and is now in full force and 
effect” was a “legal conclusion’”.—Sin- 
clair Refining Co. v. Wyatt, 149 S.W. 
2d 358. 

N.¥.Sup. An allegation that, as re- 
sult of judgment obtained against a 
debtor, defendants obtained a prefer- 
ence over other creditors, was a mere 
“legal conclusion” which could proper- 
ly be disregarded.—Drucker v. Chase, 
22 N.Y.S.2d 229, 174 Mise. 883. 

Pa.Com.Pl. Where a _ statement of 
claim in assumpsit alleged an assign- 
ment of an insurance policy to the de- 
fendant “as collateral security” for a 
debt, and the assignment attached to 
the statement of claim was absolute in 
its terms and was not signed, and the 
statement of claim did not refer to any 
other document, oral agreement or 
course of conduct amounting to an as- 
signment, an affidavit of defense in lieu 
of a demurrer will be sustained, since 
the statement of claim sets forth a con- 
clusion of law and not a good cause of 
action.—Hix v. Womelsdorf Bank & 
Trust Co., 33 Berks 131. 


§ 61 

Cal.App. An allegation that, pursu- 
ant to a power of sale contained in 
trust deed and in accordance with cer- 
tain statute, property was sold on cer- 
tain date, to the plaintiff in suit in un- 
lawful detainer, was not a “conclusion 
of law.’’ Ciy.Code, § 2924.—Bank of 
America Nat. Trust & Savings Ass’n v. 
McLaughlin Land & Livestock Co., 105 
P.2d 607. 

Iil.App. In administratrix’ proceed- 
ing wherein she sought authority to 
sell realty allegedly belonging to in- 
testate, for purpose of paying debts 
and claims against the estate, petition 
and affidavit filed by a third party 
who sought to intervene, which stated 
that third party for valuable consid- 
eration acquired title to the realty in- 
volved in the proceeding, by virtue of 
certain deeds executed by the intestate 


fro ; 
grocery store to deter employee from 


ve. 


mate fact, although the same end may 
be accomplished by detailing the facts 
out of which the ownership necessarily 
arises.—State ex rel. Department of 
Financial Institutions v. Hardy, 30 N. 
H.2d 974. 

_ Though allegation of complaint in ac- 
tion to enforce stoekholder’s liability 


assessment growing out of insolvency 


of state bank, that executors sold 30 
shares of stock to defendant, and Sale 
was submitted to and duly approved 
by court, was a sufficient charge that 
defendant owned stock in controversy. 
allegation that defendant became and 
was the owner of the 30 shares of the 


stock, was required to be treated as a 


“conclusion of law” rather than a. “‘con- 
clusion of fact,’ and, standing alone, it 
would not aid the complaint. Const. 
art. 11, § 6.—State ex rel. Department 
of Financial Institutions v. Hardy, 30 


- N.H.2d 974. 


Ind. Allegations of complaint in suit 
to enforce payment on _ stockholder’s 
liability assessment growing out of 
insolvency of a state bank, that bank 
stock belonged to defendant’s father at 
time of father’s death, that defendant 
was his father’s sole heir at law, that 
there was an administration of the 
father’s estate, that assets of estate in 
excess of $70,000 were turned over to 
defendant, and that defendant had pos- 
session of certificate representing stock 
in bank, were insufficient to show that 
defendant was a “stockholder” of the 
bank so as to be liable, in absence 
of allegations that bank stock was ever 
distributed to defendant by administra- 
tor, or that certificate was turned over 
to him by the administrator, notwith- 
standing allegation that defendant be- 
came the owner of the stock by in- 
heritance, since that allegation was 4a. 
“conclusion of law’ rather than a “‘con- 
clusion of fact,’? and since complaints 
are not aided by conclusions of law 
found therein.—State ex rel. Depart- 
ment of Financial Institutions v. Kauf- 
man, 30 N.H.2d 978. 

R.I. An allegation that plaintiff was 
now the sole owner of unpaid balance 
of judgment debt was a “conclusion of 
law” only and could not take the place 
of essential facts properly stated in the 
bill, from which one could reasonably 
draw such conclusion.—Allen v. Na- 
tional Bank of Commerce & Trust Co. 
of Providence, 19 A.2d 311. 


§ 67 

Ga.App. In action against grocery 
corporation and manager by striking 
employee for injuries allegedly sus- 
tained when manager poured pepper 
and ammonia on sidewalk in front of 
grocery store to deter employee from 
picketing, paragraphs of petition al- 
leging that manager was acting in the 
scope of his duties as manager in com- 
mitting acts alleged, that injuries sus- 
tained by employee were permanent 
and the result of the willful and ma- 
licious conduct of the manager, were 
not mere “conclusions” nor indefinite 
and uncertain, nor immaterial, and ir- 
relevant._—Southern Grocery Stores v. 
Herring, 11 S.H.2d 57. 

Ga.App. Allegations that, prior to 
construction of overpass by state high- 
way department and approaches to the 
overpass and the change of grade of 
street, property owner’s storehouse and 
filling station had a rental value of $40 
per month and a market value of $4,- 
000, and his residence had a market 
value of $5,000, but that since the 
changes the residence had a market 
value of only $1,000, and storehouse 
and filling station had been completely 
destroyed as business Proper: and 
the market value was only $100, were 


na 
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Ala. The law is a 
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any extrinsic fact which is essential to 
a right of action or defense, and in so 
pleading it the law must be substan- 
tially stated and the facts averred 
which are supposed to constitute its 
violation.—Equitable Life Assur, Soe. 
of U. S. v, Brandt, 198 So. 595. 

Ala. A bill for sale for partition of 
real estate, which shows that real es- 
tate could not be equitably partitioned 
amongst tenants in common without 
sale thereof, was not demurrable as 
alleging a mere “conclusion of law.”’— 
Thompson v. Heiter, 199 So. 239, 240 
Ala. 347. 

Cal.App. In action founded upon 
written contract guaranteeing note ex- 
ecuted by corporation, defendant’s al- 
legation that he executed the guaranty 
purely as a matter of form and under- 
stood that he was ee it in a 
representative capacity for the estate 
of his deceased father, who was pres- 
ident of the corporation, was a mere 
“conclusion” and did not raise issue of 
whether defendant executed guaranty 
in any other capacity than as individu- 
al guarantor as indicated by the con- 
tract itself. Civ.Code, §§ 1639, 1640; 
Code Civ.Proc. § 1856, subd. 1.—Secu- 
rity-First Nat. Bank of Los Angeles v. 
Chapman, 106 P.2d 431. 

Cal.App. Where pleading of an or- 
dinance was in conformance with stat- 
ute, an allegation that no other ordi- 
nance was in conflict with ordinance 
pleaded was not a “conclusion of law” 
but was a pleading of fact as well. 
Gen.Laws 1937, Act 5233, § 871; Pol. 
Code, §§ 3607 et seq., 3714, subd. 5; 
Code Civ.Proc. § 459.—Rancho Santa 
Anita v. City of Arcadia, 110 P.2d 126. 

Ill, In action for injuries to passen- 
ger in defendant’s automobile, amended 
answer, alleging that plaintiff was de- 
fendant’s guest and setting forth pro- 
visions of guest statute, stated mere 
conclusion of law. Smith-Hurd Stats. 
c. 9544, § 58a.—Connett v. Winget, 30 
N.B.2d 1, 374 Ill. 531, reversing 25 N. 
BH.2d 116, 303 I]l.App. 227. 

N.Y.App.Div. A complaint alleging 
that at various times named defendants 
had transferred or caused to be trans- 
ferred to themselves money and assets 
of a corporation without benefit to the 
corporation, did not state a cause of 
action for the recovery of such money 
and assets by stockholders of the cor- 
poration and should have been dis- 
missed on motion, as such complaint 
merely alleged legal  ‘“conclusions’’ 
without setting out the facts on which 
alleged right of recovery was based.— 
Davis v. Cohn, 23 N.Y.S.2d 104, 260 
App.Div. 624. 


Pa.Com.Pl. Defendant’s allegations 
of notice of defect in goods “within 
a reasonable time” after their receipt 
and that the goods were “‘valueless’’ do 
not constitute a sufficient averment of 
tender of return, and are mere conclu- 
sions and naked statements, vague, in- 
definite and insufficient to give the 
court proper legal basis whereon to 
form clear judgment.—Bernstein vy. 
Klensin, 41 Lack.Jur. 161 


* Tex.Civ.App. The allegations in peti- 
tion in workmen’s compensation suit 
that employee sustained compensable 
injury to foot which necessitated five 
surgical operations and which was fol- 
lowed by infections which caused in- 
sanity and that while insane employee 
drank poisonous mixture from which 
he died were not mere “conclusions” 
rather than “allegations of fact.’’ Ver- 
non’s Ann.Civ.St. art. 8309, § 1, 2nd 
subd. 4.—Jones v. Traders & General 
Ins. Co., 144 S.W.2d 689. 


§ 71 

Ala. If the law of another state is 
merely as stated in a statute, setting 
out the statute in the pleadings is suf- 
ficient, whereas if such law appears in 
one or many decisions of that state, 
the opinions should not be copied but 
an epitome of the law stated_in them 
as a fact should be set out.—Equitable 


fact which must 
be pleaded with the same certainty as in one or many decisions of that. 


the plea may use the words of tk 
opinion or headnote, but it should not — 
_express the conclusion of the ple ae oe 
as to the holding, and the 
should not mention any opinio 
out a statement that it expresses 
law of that state in effect at the 
material in the suit.—Equitable Life 
Assur) Soc. of U. S. v. Brandt, 198 So 
_In action on life policies, a plea 
ting out certain statutes of ano 


as to present an issue of fact respec 
ing the exact law of that state on th 
subject, was violative of requirem nts 
for pleading the law of another sta 
—Equitable Life Assur. Soe, of U. 
v. Brandt, 198 So. 595. i pea 
Cal. A written instrument, on whic 
cause of action is founded, may tk 
pleaded m haec verba, rather than 
cording to its legal effect, either ‘ 
setting forth a copy thereof in body of 
complaint or by attaching copy thereto 
as exhibit and incorporating it the: ‘iy 
by Draee TTepulcent a Sugar C ; 
poration v. McColgan, 115 P.2d 8 ior 
opinion 106 P.2d 208. esi: 


—_— 


: § 72 , ei 
Ariz. The general rule is that plai 
tiff should copy in complaint contrae 
in haec verba or state its contents i 
substance, but parts of contract 
on not essential to cause of ac ; 
need not be set forth either literally o 
substantially unless they materially 
alter or qualify the provisions allegedly 
He pana naree he v. Betsch, 109 P.2d 


§ 83 Bae i 
Cal.App. An amendment of com 
plaint to allege tender, in accordance 
with court’s erroneous opinion that 
tender was necessary, was “surplu 
age” and might be disregarded as un 
necessary to cause of action.—Ingal. 
v. Bell, 110 P.2d 1068. Vi ie 
Cal.App. 
. rs a 
public nuisance alleged that keeping of 


Cpls Se RE 
injurious to 


legations, if any of the allegations re- 
lating to the harmful results of the ac- 
tivities complained of were conclusions 
rather than statements of fact, they 
gould Corie a ae surplusage. 
ode Ciy.Proc. .—People v. Lim, 
111 P.2d 429. 7a 
Fla. Conclusions of law cannot con 
stitute basis for relief in equity, in ab- 
sence of sufficient allegations of fact, | 
but if the facts alleged are sufficient — 
to warrant relief, conclusions of law, 
if pleaded, will be treated as surplus- — 
age. Comp.Gen.Laws Supp. § 4902(15). 
—Connelly v. Cama Mortg. Co. 197 So. — 
532, 143 Fla. 629, Bi? 
Fla. In suit for decree that plaintiff 
was owner of land as against defend- 
ants or, in alternative, to foreclose 
plaintiff's lien under a tax deed, plain- 
tiff's allegation concerning date on 
which land was conveyed by a third | 
party could be disregarded where al- 
leged date was an impossible one, since . 
date was not an essential part of third 
party’s deed. Acts 1929, HWx.Sess., ec. 
14572.—Douglass v. Tax Equities, 198 
So. 5, rehearing denied 198 So. 578. 
Ga.App. A petition may consist of 
statement of the gist or substance of 
the complaint, matter of inducement, 
and matter of aggravation, and what- 
ever else is stated is “surplusage.’’— 
Rhodes v. Industrial Finance Corpora- 
tion, 138 §.B.2d 883, 64 Ga.App. 549. . 
Ga.App. Conclusions based on speci- 
fic allegations are to be disregarded 
where the particular facts alleged 
either contradict them or fail to sup- 
port them.—American Surety Co. of 


Me 


75, 306 Ill.App. 616, transferred 24 N. 
‘H.2d 344, 372 Ill, 455. . : 

Il.App. In automobile accident case, 
t is not essential that all the allega- 
‘tions of the complaint, such as agency 
of driver of automobile, be proven, 
where the complaint charges that the 
owner, or defendant who had permis- 
sive control’of automobile, was present 
in the automobile and that the trip was 
for his exclusive business, since in such 
se the allegations regarding agency 
y be treated as surplusage.—Palmer 
prailler, 35 N.H.2d 104, 310 Ill.App. 


an. Arguments and conclusions of 
w in a pleading should be treated as 
-surplusage and do not state an_issue 
of fact.—Lewis.v. Independence Hotels 
13 P.2d 149, 153 Kan. 678. 

s. Where petition in action 
ainst City of Brockton under statute 
uiring every city annually to pro- 
ide an amount of money sufficient for 
pport of public schools alleged that 
ount of money appropriated by city 


by St.1939, ¢. 
yerockten, 80 N.H.2d 842, 308 


; tat 
Ne 
nd the allegation of an unsound con- 
‘clusion of law is entirely disregarded. 
—State ex rel. Johnson v. Wagner, 297 
Ww. 9 


that 


com- 


ara- 
or a 


Ohio App. In administrator’s action 
for injuries sustained by his decedent, 
allegations of petition that defendant 
corporation’s agent wrongfully and 
willfully killed decedent, arid that 
plaintiff incurred funeral expenses in 
stated sum because of such injuries, 
_-—SO Were mere surplusage. Gen.Code, § 
Re 11235.—Hillard v. Western & Southern 
ee, Life Ins. Co., 34 N.H.2d 75. 
ye Tex.Civ.App. An averment that does 
35 not tend to mislead or surprise may be 
disregarded by the court.—Kyle vy. 
, Commercial Credit Co., 152 S.W.2d 465, 
_-—s error dismissed, judgment correct. 
oy § 84 

Ga.App. In suit by physician to re- 
cover for medical services, allegations 
— that defendant “verbally agreed upon 
a and fixed said amount and said defend- 
PY, ant promised to pay the same’ were 
_-—C Yagjule anni indefinite, but the defect was 
, not such as to cause a reversal, where 


s the petition showed that the physician 
really relied on written correspondence 
it to establish an acknowledgment of the 


indebtedness sued on, since the allega- 
tions which were defective would be 


3 oe ke 


: treated : as 


ity of Springfield v. Kable, 29 N.B.2d. 


; are Re ae 
“surplusag: S 
Mayer, 11 S.H.2d 218. : : 

Vt. Order that matter not needed in 
declaration for an action in contract, 
and that might sound in tort, would 
be treated as surplusage, was irregu- 
lar, and, if by any possibility, the sub- 
ject matter of the count could have 
been phrased into an action of contract, 
which did not introduce a new cause 
of action, it was plaintiff's duty to 
present an amended draft of the count 
before trial court ruled on motion to 
strike the count, so that the trial court 
and the defendants might know exactly 
what the allegations were to be in the 
eontract action. P.L. 1579—Smith v. 
Badlam, 16 A.2d 182. 
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D.C.N.Y. Allegations of evidence and 
arguments have no place in a pleading. 
—Gordon v. Easy Washing Mach. Cor- 
poration, 34 F.Supp. 292. 

Fla. <A declaration must state clear- 
ly every fact essential to plaintiff’s 
right of action, and the allegations 
thereof must be positive or by fair 
inference derived therefrom contain all 
the ultimate facts upon which plaintiff 
relies for recovery.—Barth v. City of 
Miami, 1 So.2d 574, vacating 197 So. 
498, 143 Fla. 692. i 

Ga. A petition for injunction against 
construction of building on premises, 
alleging merely that plaintiff was ‘‘in- 
formed and believes” that building is 
about to be erected by defendant, and 
that, if it should be of similar size and 
character to others nearby, there would 
be certain objections, and, if it should 
be used for certain purposes, it would 
constitute a nuisance, was demurrable 
for want of sufficient positive aver- 
ments of ultimate facts.—Bailey v. B. 
F, Coggins Granite & Marble Indus- 
tries, 14 S.E.2d 568. 

Essential facts giving rise to cause 
of action must be pleaded directly and 
positively, and. although the facts not 
within complainant’s personal knowl- 
edge may in certain instances be 
charged upon information and _ belief, 
it must nevertheless be charged as a 
fact.—Bailey v. B. F. Coggins Granite 
& Marble Industries, 14 §.H.2d 568. 

Facts essential to the cause of action 
should be treated positively and in 
traversible form, not hypothetically.— 
Bailey v. B. F. Coggins Granite & Mar- 
ble Industries, 14 S.H.2d 568. 


90 

D.C.N.Y. Although an “answer” need 
not set forth evidence or disclose names 
of defendant’s witnesses, an “answer?” 
must contain a statement of such defi- 
nite nature that plaintiff will be in- 
formed of defense that he must be pre- 
pared to meet.—Sweeney v. Buffalo 
Courier Express, 35 F.Supp. 446. 

Ala. The law is a fact which must 
be pleaded with the same certainty 
as any extrinsic fact which is essential 
to a right of action or defense, and in 
so pleading it the law must be sub- 
stantially stated and the facts averred 
which are supposed to constitute its 
violation.—Hquitable Life Assur. Soc. 
of U. S. v. Brandt, 198 So. 595. 

Ala. Good pleading requires com- 
plainants to disclose with clearness and 
certainty all matters essential to their 


right to relief—Dudley v. Martin, 3. 


So.2d 7, 

Cal, The particularity with which 
plaintiff must state cause of action de- 
pends to some extent on circumstances 
and situation of parties.—Guilliams vy, 
Hollywood Hospital, 114 P.2d 1, prior 
opinion 105 P.2d 318, } 

Del.Super. It is not sufficient to state 
the result or conclusion of fact arising 
from circumstances not set forth in 
the declaration nor to make a general 
statement of the facts which admits of 
almost any proof to sustain it.—Uni- 
versal Oil Products Co. v. Vickers Pe- 
troleum Co. of Delaware, 16 A.2d 795. 

Del.Super. Generally, where it is 
necessary to allege scienter, it must be 
set forth with certainty and not in 
doubtful or ambiguous terms.—I’, Gio- 
bets & Sons y. Luciani, 18 A.2d 


Ga.App. To withstand special de- 
murrer reasonable definiteness and cer- 


Co., 9 S.H.2 
857, 62 Ga.App. 727. ; eae it 
Ga.App. Reasonable definiteness and _ 
certainty in pleading is all that is re- 
quired to render pleading exempt from 
attack by special demurrer.—City of 
Tallapoosa v. Goebel, 10 S.H.2d 201; 


Justice v. Davis, 10 S.H.2d 267, 62 
Ga.App. 872. : 
Ga.App. In action against grocery 


corporation and manager by striking 
employee for injuries allegedly sus- 
tained when manager poured pepper 
and ammonia on sidewalk in front of 
grocery store to deter employee from 
picketing, paragraphs of petition al- 
leging that manager was acting in the 
scone of his duties as manager in com- 
mitting acts alleged, that injuries sus- 
tained by employee were permanent 
and the result of the willful and ma- 
licious conduct of the manager, were 
not mere “conclusions” nor indefinite | 
and uncertain, nor immaterial, and ir- 
relevant.—Southern Grocery Stores v. 
Herring, 11 §.H.2d 57. 

Ga.App. In suit by physician to re- 
cover for medical services, allegations 
that defendant ‘verbally agreed upon 
and fixed said amount and said de- 
fendant promised to pay the same” 
were vague and indefinite, but the de- 
fect was not such as to cause a re- 
versal, where the petition showed that 
the physician really relied on written 
correspondence to establish an _  ac- 
knowledgment of the indebtedness - 
sued on, since the allegations which 
were defective would be treated as 
“surplusage’.—Martin v. Mayer, 11 S. 
E.2d: 218. ; 

Ga.App. Whether a petition is suf- 
ficiently definite and particular in al- 
legations of fact must be determined 
mainly on the facts, except that the 
test common to all cases is that it is 
only necessary that the allegations set 
forth only the ultimate, material facts 
to be proved to sustain the cause of 
action, without any requirement of al- 
legation of evidentiary facts.—Carlyle 
vy. Goettee, 13 S.H.2d 206. 

Ga.App. Reasonable definiteness in 
pleading is all that is required as 
against special demurrer, and facti- 
tious demands by special demurrer 
should be disregarded.—Rhodes y. In- 
dustrial Finance Corporation, 13 S.B. 
2d 8838, 64 Ga.App. 549. 


Ga.App. Reasonable definiteness and 
certainty in pleading is all that is re- 
quired, and factitious demands by spe- 
cial demurrer should not be encour- 
aged.—Alford v. Zeigler, 16 S.H.2d 69. 

In action for death of truck driver 
as result of injuries sustained in truck 
accident which allegedly resulted from 
his employers’ negligence in furnishing 
truck with defective lights, allegations 
that failure of the lights caused driver 
to be left upon highway in complete 
and total darkness, and thereby caused 
him to run off the road down an em- 
bankment, were not subject to objec- 
tions that they were vague, indefinite, 
uncertain and lacking in particularity 
and were mere “conclusions” of the 
pice tary aarane v. 16 S.B.2da 


In action for death of truck driver 
resulting from truck accident which 
allegedly resulted from his employers’ 
negligence in furnishing a truck with 
detective lights, allegation that the 
truck became ‘uncontrollable’ as re- 
sult of defective condition, causing the 
driver’s death, was subject to objection 
that it was vague, uncertain, and in- 
definite because of failure to show how 
or in what manner the truck became 
uncontrollable-——Alford vy. Zeigler, 16 
S.£.2d 69. 

La. Where a petition is explicit in 
substantial particulars, the cause of ac- 
tion will not be held vague.—Stanley y. 
Jones, 2 So.2d 45, 197 La. 627. 

Verbal precision is not exacted, and 
technicalities are not favored under 
system of pleading employed in Louisi- 
ana but regard is paid to general force 
and meaning of allegations, considered 


Zeigler, 


‘ of action, they 
ye given): effect—Stanley v. 

Jones, 2 So.2d 45, 197 La. 627.) — 
va La.App. The system of pleading in 

use in Louisiana neither exacts verbal 
precision nor favors. technicalities.— 
Weaver Bros. Realty Corporation v. 
Spence, 197 So. 436. 

Me. Under rules of common-law 
pleading, declaration must contain clear 
and distinct averment of facts consti- 
tuting cause of action, and must set 
them out with that degree of certain- 
ty of which the matter pleaded reason- 
ably admits.—Hstabrook y. Webber Mo- 
tor Co., 15 A.2d 25, 129 A.U.R. 1268. 

Mass. J’ne language of pleading 
should set forth with reasonable clarity 
- its essential nature, so that one may 

understand whether it states cause of 

action or defense, and it is not enough 
that, reading between lines, there may 
be found lurking, more by suggestion, 
hint, or implication than by direct, 
plain, and categorical allegation, some 
semblance of cause of action or de- 
fense.—Nicholson v. American Hide & 
epether Co., 30 N.E.2d 376, 307 Mass. 


N.Y.Sup. Complaint which alleged 
facts sufficient to support a finding 
that defendant maintained a nuisance 
in vicinity of defendant’s factory, and 
which alleged that plaintiff was em- 
ployed by another in the vicinity of 
defendant’s factory, and that defend- 
ant had notice of condition claimed to 
constitute the nuisance, and which al- 
leged special damages, stated a cause 
of action in nuisance, as against con- 
tention that complaint was insufficient 
for vagueness _and_ indefiniteness. 
Rules of Civil Practice, rule 102.— 
Savage vy. Mathieson Alkali Works, 22 
N.Y.S.2d 692, 174 Mise. 1022. 

Pa.Com.Pl. A _ plaintiff statement 

. will be stricken off when the basis for 
recovery is not clearly set forth and 
the Court is unable to tell whether the 
claim is made upon an original prom- 
ise, or on a letter from the defendant 

_which is attached to the statement of 
claim.—Trost vy. Trost, 23 Erie 299. 

Pa.Com.Pl. Statement of claim should 
inform defendant of the material facts 
upon which plaintiff bases his cause 
of action with sufficient particularity 
to enable defendant to prepare his de- 
fense.—E. P. Wilbur ‘Trust Co. v. 
Eberts, 27 North. 285. 

The statement of claim should set 
forth the material facts with such par- 
ticularity that they can either be ad- 
mitted or denied and the issues of 
fact formulated for trial—H. P. Wil- 


pay Trust ' Co. v. Eberts, 27 North. 
R.I. The rule of certainty in plead- 


ing is designed to further, not defeat, 
the ends of justice, and it requires no 
more particularity than the nature of 
the thing pleaded admits, and, when the 
facts lie more in knowledge of the op- 
osite party than of the pleader, it al- 
ows a good deal of generality.—McCar- 
oR os a hee ddan Freight System, 18 A. 


Tex.Civ.App. A petition must be as 
specific and certain as nature of case 
will permit.—Yates v. Texas & N. O. 
R. Co., 144 S.W.2d 916, error granted. 

Tex.Civ.App. A litigant should not 
be deprived of fact allegations upon 
which adverse party depends at second 
trial, by permitting indefinite and un- 
certain pleading on theory that litigant 
was apprised of proof to be offered by 
testimony at first trial—Southern Un- 
derwriters v. Dykes, 145 S.W.2d 1105. 

Utah. Where Water Superintendent 
was required by ordinance to measure 
the use of water through meters, to 
read the meters, to compute charges or 
assessments monthly, to notify users 
of charges, report readings and charges 
to City Treasurer, shut off water in 
cases of delinquency in payments, and 
to collect charges or assessments, 4 
count which charged a failure to_per- 
form the duties imposed, but which did 
not reveal whether loss occurred as re- 
‘sult of money coliected or failure to 
erform other duties, and which al- 
eged that Superintendent retained as- 


considered 


PLEADING 
essments but did not turn off ra 
from users, was so inconsistent and 
ambiguous as not to state a cause of 
action against surety on Superintend- 
ent’s bond.—Fountain Green City v. 
Ree gnat Surety Corporation, 111 P.2d 
91 


§ 

Ala.App. In mother’s action against 
city for wrongful death of five-year-old 
daughter who fell off bridge not 
equipped with rails, allegation, that city 
negligently permitted bridge to exist 
after obtaining knowledge “or” notice 
that bridge was in a dangerous condi- 
tion because of absence of rails. was a 
sufficient allegation in law. Code 1923, 
§ 5695.—City of Birmingham v. Whit- 
field, 197 So. 666. 

Mo.App. Under statute authorizing 
alternative plea, each alternative plead- 
ed in petition must set out good cause 
of action, and an alternative pleaded 
in answer as a defense must allege 
and set out a complete and _ perfect 
defense. Mo.St.Ann. § 798, p. 1048.— 
Dunean v. Thompson, 146 S.W.2d 112. 

An injured employee’s cause of action 
against railroad trustee could not be 
pleaded in the alternative as either un- 
der the Federal Employers’ Liability 
Act or the Missouri Workmen’s Com- 
pensation Act, since employee either had 
a cause of action under federal act or 
had no common-law cause of action if 
his claim were within Missouri act. 
Federal Employers’ Liability Act, 45 
U.S.C.A. § 51 et seq.; Mo.St.Ann. §§ 
798, 3299 et seq., pp. 1048, 8229 et 
tea vy. Thompson, 146 S.W.2d 

N.Y.App.Div. Allegations containing 
charge of conversion against two de- 
fendants in the disjunctive failed to 
charge either defendant with liability. 
—Pompez Pxhibition Co. v. Flatto, 26 
N.Y.S.2d 654, 261 App.Div, 613. _ 

Pa. The use of the disjunctive is 
not necessarily evidence of uncertainty. 
way vy. Manko, 17 A.2d 422, 341 Pa. 
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Utah. Where Water Superintendent 
Was required by ordinance to measure 
the use of water through meters, to 
read the meters, to compute charges or 
assessments monthly, to notify users 
of charges, report readings and charges 
to City Treasurer, shut off water in 
cases of delinquency in payments, and 
to eollect charges or assessments, a 
count which charged a failure to per- 
form the duties imposed, but which did 
not reveal whether loss occurred as re- 
sult of money collected or failure to 
perform other duties, and which al- 
leged that Superintendent retained as- 
sessments but did not turn off water 
from users, was so inconsistent and 
ambiguous as not to state a cause of 
action against surety on Superintend- 
ent’s bond.—Fountain Green City v. 
National Surety Corporation, 111 P.2d 
155. 
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N.Y.App.Div. Use of the expression 
“and/or” leads to confusion in under- 
standing allegations of complaint, and 
is obnoxious to the concise pleading re- 
quired by statute. Civil Practice Act, 
§ 241.—Becker y. Burkes, 28 N.Y.S.2d 
850, 262 App.Div. 893. 

S.C. Where a complaint in an ac- 
tion by a certified public accountant 
against an administratrix for services 
rendered to the estate covered 16% 
pages of the printed record and _ took 
up in detail the manner and methods 
by which the plaintiff had rendered 
services to the estate and alleged that 
defendant had not only’ terminated 
services of plaintiff before services were 
completed but had done similarly with 
her attorney, the complaint violated 
the rule of the statute as to concise- 
ness and unnecessary repetition, Code 
1932, § 452(2)—Dahlberg v. Brown, 16 
§.H.2d 284, 198 S.C. 1. 


§ 95 
N.Y.App.Div. The fact that com- 
laint, after alleging the factual basis 
or the cause of action, contained repe- 
titious and somewhat redundant mat- 
ter did not affect the complaint’s va- 
lidity—Hammond vy. Citizens Nat. 


_App.Div. 874, motion denied 
2d 9 . oa 


Bank of Potsdam, 22 N.Y.8.2d 


Ohio App. Brevity in pleadin 


g fi 
be desired and accomplished by the al- 


legation of ultimate facts but should 
be subordinate to the purpose of 
Code which is to present clear 
separate issues of law and fac 
v. Midland Bank, 33 N.H.2d 422 


§ 96 Ff f 
D.C.Okl. A court will not stand o1 
a technicality with reference to Y 
when substance is alleged.—In re R 
Smith Co., 38 FAUDD, 57, ee 
5 ‘ 


Mo.App. In action against railros 
and operator of motor train for de: 
of trailer-truck occupant in collis 
petition alleging violation of speed 
dinance in that train was being 
at a speed in excess of 15 miles 
hour, to-wit, at a speed of 85 mile 
hour, did not preclude plaintift 
claiming operation at any other 
than 35 miles per hour.—Brown vy. 
ton R. Co., 151 S.W.2d 727. 

§ 100 


Mo.4pp. Where petition was amended 
by interlineation so as to designate 
party plaintiff the administrator of 
tate of original plaintiff, since dece 
a “demurrer to the petition” shoul 
regarded as directed to the peti 
amended by interlineation, the fac 
demurrer recited that it was directed 
to petition rather than to amendec¢ 
Ese PORE gt hea ates 

. F. W. Woolwor é 
W.2d 88. x ey 
§ 104 ; 


D.C.Ga. A pleading would 
construed as to do substantial 
pee v. W. S. Askew Co., 35 
The purpose of a “pleading” 
to disclose and not concent & e | 
issues to be tried and to be considered 
in the light of common sense and I 
logic—News Employees’ Bene 
noes v. Agricola, 200 So. 748, 240 

Ala, Where a pleader alleges fa 
as then existing, and facts are conti 
ous in nature, it is construed, in 


should be construed as a whole and 
given a reasonable and not unnatural 
construction. Code 1940, Tit. 9, § 59.— 
Great Atlantic & Pacific Tea Co 
Engel Realty Co., 2 So.2d 425. e 

Ala. In suit to quiet title, avermen 
concerning complainants’ own title, no 


Ariz, 
as a whole.—Waddell v. White, 
Wee 565, rehearing denied 109 P. 
Cal.App. The rule of liberal con 


complaint, by construction, of aver- 
ments which are neither directly made 
nor within fair import of those set 
forth. Code Civ.Proc. § 452.—¥Feldes- 
man v. McGovern, 112 P.2d 645. ; 
Cal.App. Upon a general demurrer 
by defendant, the most favorable con- 
struction must be given to facts set 
forth in plaintiff’s pleadings.—Mundt — 
vy. Nowlin, 112 P.2d 782. 
Cal.App. A complaint on general de- 
murrer will be liberally construed with 
a view to substantial justice, yet such 
rule should not be so applied as to al- 
lo 7 an unmeritorious cause of action to 
be assailed by a subterfuge of loose 


‘ 
% 


and equivocal statements.—Risco  v. 
Reuss, 113 P.2d 914. 

Cal.App. Upon general demurrer, 
complaint will be liberally construed 


with view to substantial justice, but 
this rule will not be applied so as to 
allow an unmeritorious cause of action 
to be veiled by a subterfuge of loose 
and. equivocal statements.—Olivera vy. 
Grace, 116 P.2d 146. 

Colo. In determining whether a com- 
plaint is sufficient as against a general 


J Pras a ae 
—§ 104 Bint 4 
demurrer, it is necessary to apply in- 
& es most favorable to pleader, 
and, in so doing, court will disregard 
-mere form and search for real sub- 
stance contained in allegations assailed. 
-—Douglass v. Water Conservation Co., 

‘ 114 P.2d 288. 

Ga. Amended petition was construed 
as a whole most strongly against the 
-pleader.—Pink v. A. A. A. Highway Ex- 
' press, 13 S.H.2d 337, 191 Ga. 502. 

_ Ga.App. Plaintiff’s petition should 
be considered as a whole, and each 
extract demurred to should be consid- 
-ered in connection with other allega- 
tions—Atlanta & W. P. R. Co. v. Tru- 
itt, 16 S.H.2d 273. 


P.2d 1064, 153 Kan. 729. 

af finn. The statutory rule of plead- 
ing that formal defects should be dis- 
egarded is “remedial” and is aimed at 
he pitfalls of the older rules of ex- 
treme technicality in pleading.—In re 
tenzel’s Hstate, 299 N.W. 2. | 
N.Y.Sup. On motion to dismiss, all 


‘air inference is in favor of the pleader, 
nd, if by any aspect on facts stated 
aintiff could recover, motion must be 
enied. Rules of Civil Practice, rule 
106, subd. 5.—Hockensmith Contracting 
Co. y. Carnegie-Illinois Steel Corpora- 
tion, 22 N.Y.S.2d 280. ; 

_ N.Y.Sup. Where motion to dismiss 


sufficiency in law,.plaintiffs were enti- 
tled to have the complaint taken at its 
face value and to the benefit of the 
most favorable inferences that could be 
_ drawn from complaint.—Singer v. Car- 
isle, 26 N.Y.S.2d 172, affirmed 26 N.Y. 
$.2d 320. : 
N.C. In considering plaintiffs’ de- 
murrer ore tenus to answer and motion 
_ for judgment on pleadings, allegations 
of facts in answer and relevant infer- 
ences of fact necessarily deducible 
therefrom are deemed admitted, and 
such allegations must be construed lib- 
erally in pleader’s favor. C.S. § 535.— 
tena v. Cleve, 10 S.E.2d 911, 218 N. 
N.C. Under statute requiring liberal 
- construction of a pleading, if any por- 
tion of a pleading, dr to any extent, it 
presents facts constituting a cause of 
action, or if sufficient facts can be fair- 
ly gathered from it, the pleading will 
stand, however inartificially drawn, or 
however uncertain and redundant its 
statements, since every reasonable in- 
tendment and presumption must be 
made in favor of the pleader. C.S. § 
535.—Anderson Cotton Mills v. Royal 
Mfg. Co., 11 S.B.2d 550. 218 N.C. 560. 

N.C. In passing upon the sufficiency 
of a complaint challenged by demurrer, 
the allegations of complaint must be 
deemed true and construed with a view 
to substantial justice between the par- 
ties—Cooke v. Gillis, 12 S.H.2d 250, 
218 N.C. 726. 

N.C. Allegations must be construed 
liberally in favor of pleader upon de- 
murrer.—Hearn vy. Hrlanger Mills, 14 S. 
Hi2d 675, 219 N.C. 6238. 

N.D. In determining issue raised by 
a demurrer to a complaint. allegations 
of complaint are to be construed liber- 
ally.—Stern v. Gray, 296 N.W. 419. 

N.D. Where the sufficiency of com- 
plaint was challenged by demurrer, all 
of the inferential and presumptive in- 
tendments were in favor of the plead- 
ing, and its allegations were required 
to be liberally construed with a view of 
substantial justice between the parties. 
Comp.Laws 19138, 7458.—Gilbertson 
vy. Volden, 299 N.W. 250. 

Okl. A petition challenged by gener- 
al demurrer must be liberally construed 
in favor of the pleader.—Corn v. City 
of Sapulpa, 110 P.2d 290. 

Okl. For the purpose of testing the 
sufficiency of a petition, a demurrer 
thereto admits the truth of all facts 
well pleaded together with all infer- 
ences which may be reasonably drawn 
therefrom, and the petition is to be 
liberally construed in favor of the 


ee 


was addressed to pleadings and their, 


tween the parties, displaced the com- 
mon-law rule that a pleading should 
be construed strongly against the 
pleader. Code 1932, § 477.—Cooper Y. 
Baxley, 9 S.H.2d 721, 194 S.C. 270. 
S.C. A complaint attacked by _de- 
murrer must be liberally construed in 
plaintiff's favor—Athanas v. City of 
Spartanburg, 12 S.H.2d 39, 196 S.C. 19. 
Pleadings should be liberally con- 
strued with a view to substantial jus- 
tice between parties.—Athanas y. City 
oe Spartanburg, 12 S.H.2d 39, 196 S.C. 


Pleadings should be construed lib- 
erally in favor of the pleader.—Athanas 
v. City of Spartanburg, 12 S.E.2d 39, 
196 S.C, 19. 

S.C. Under Code pleading, only ul- 
timate facts need be alleged and plead- 
ings must be liberally construed.— 
Medical Soc. of South Carolina v. South 
Carolina Nat. Bank of Charleston, 14 
S.B.2d 577, 197 S.C. 96. 

Tex.Com.App. Where summary relief 
is sought by way of a temporary in- 
junction, the “every reasonable intend- 
ment rule’ is not applied in favor of 
the sufficiency of the pleading as 
against a general demurrer.—Spears v. 
City of South Houston, 150 S.W.2d 74, 
136 Tex. 218, affirming 137 S.W.2d 197. 

Tex.Com.App. In passing upon a 
general demurrer, every reasonable in- 
tendment arising upon the pleadings 


excepted to shall be indulged in favor- 


of their sufficiency. Rules of the Dis- 
trict and County Courts, rule 17.— 
Morton y. Burton-Lingo Co., 150 S.W. 
2d 239, 136 Tex. 263, affirming Burton- 
Lingo Co. v. Morton, 126 S.W.2d 727. 

Tex.Civ.App. A petition must be giv- 
en a liberal construction when testing 
its sufficiency as against a_ general 
demurrer.—Nesbitt vy. Coburn, 143 8.W. 
2d 229. . 

Tex.Civ.App. On general demurrer, 
the pleading will be construed as fa- 
vorably to the pleader as possible.— 
Renegar v. Fort Worth Transit Co., 
143 S.W.2d 448. 

Tex.Civ.App. In passing upon de- 
murrers, every reasonable intendment 
arising upon the pleadings must be in- 
dulged in favor of sufficiency of plead- 
ings.—Smith vy. Marvin Drug Co., 150 
S8.W.2d 875, error dismissed, judgment 
correct. 


Tex.Civ.App. Every intendment in 
dulged as against a general demurrer 
and all allegations of fact contained 
support of a petition should be in- 
therein taken as true, and if, when 
so taken, recovery is warranted on any 
of the counts in the petition, the gen- 
eral demurrer should not be sustained. 
—Ulmer v. Ulmer, 152 S.W.2d 383, er- 
ror granted. 

Utah. Motions for judgment on the 
pleadings are not favored by the courts, 
and when made great liberality in con- 
struing the assailed pleading should be 
i hitaptia ee as vy. Yeager, 110 P.2d 

Wash. Allegations of a pleading for 
purpose of determining its effect must 
be liberally construed to the end that 
substantial justice may be accom- 
plished between the parties. Rem.Rev. 
Stat. § 285.—Lidral Const. Co. v. Park- 
er, 113 P.2d 1022. 

On demurrer, a complaint will be 
construed liberally in favor of the 
pleader in determining whether a cause 
of action reasonably can be inferred 
from the averments of the pleading. 
Rem.Rey.Stat. § 285.—Lidral Const. Co, 
v. Parker, 113 P.2d 1022. 

Wis. On demurrer, the allegations of 
a complaint must be given a liberal 
construction.—Lasecki Kabara, 294 
ENG 33, 235 Wis. 6%, 130 A.L.R. 
Wis. In passing upon a demurrer 
to a complaint, all allegations must be 
liberally construed in favor of the 
pleader, and full force and effect must 
be given to all facts alleged.—Wendt 
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v. Starkweather, 295 N.W. 779, 2 

Wis. 530. — } ; ergy yay hy, 
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A pleading must be construed most 
strongly against the pleader.— ; 
—Ala. Kravitz v. Parking Service Co.,. 

199 So. 781, 240 Ala. 467, denying 
peste 199 So. 727, 29 Ala.App. 


, 

Ala.App. Kravitz v. Parking Serv- 
ice Co., 199 So. 727, 29 Ala.App. 
523, certiorari denied 199 So. 731, 
240 Ala. 467. 

Ala. The rule that pleadings must 
be construed most strongly against the 
pleader does not require that a strained 
or unnatural interpretation be placed 
upon the language used.—Board of Ed- 
ucation of Marshall County v. Baugh, 
199 So. 822, 240 Ala, 391. 

Ala. On demurrer, complaint must 
be construed most strongly against the 
pleader.—Thompson vy. City of Mobile, 
199 So. 862, 240 Ala. 523. 

Ala. Averments of a pleading were 
to be construed against pleader.—Bar- 
ber v. Martin, 200 So. 787, 240 Ala. 656. 

Ala. On demurrer, averments. of 
replication cannot be aided by implica- 
tion or intendment, but all such must 
be resolved against the pleader.—Pru- 
dential Ins. Co. of America v. Herring, 
1 So.2d 392. 

Ala. Pleading must be construed 
most strongly against the pleader, but_ 
such requirement does not call for a 
strange and unnatural construction of 
the language used.—Southern Ry. Co. 
v. Norris, 2 So.2d 899. 

Ariz, A complaint is always con- 
strued .most_ strongly against the 
pleader.—Pacific Finance Corporation of 
California v. Burkhart, 108 P.2d 380. 

Cal. The doctrine that allegations 
of a pleading will be most strongly 
construed against the pleader has long 
been repudiated in California.—Jaffe vy. 
Stone, 114 P.2d 335, prior opinion 106° 
P.2d 946. 

Cal.App. The presumptions are al- 
ways against the pleader and all 
doubts are to be resolved against him, 
since it is presumed that he stated his- 
case as favorably as possible to himself. 


Gant tare v. McGovern, 112 P.2d 
Cal.App. It is a rule of construction 


that the pleader has stated his case as 
favorably as possible and that all am- 
biguities therein must be resolved 
against the pleader.—Hesse vy. Railway 
Federal Savings & Loan Ass’n, 115 P. 
205195 

Del.Super. On demurrer to special 
pleas filed by defendant, presumption 
existed that defendant stated its case 
in a manner most favorable to himself. 
—Universal Oil Preducts Co. vy. Vickers 
eet Co. of Delaware, 19 A.2d 


In ruling on demurrer, no inferences 
are to be drawn in favor of the pleader. 
—Universal Oil Products Co. vy. Vickers 
Fereoleuan Co. of Delaware, 19 A.2d 

Ga. Amendment to answer was to be 
construed most strongly against plead- 
er.—Freeman v. Atlanta Police Relief 
Ass’n, 12 §.E.2d 616, 191 Ga. 200, trans- 
ferred 8 §.H.2d 711, 62 Ga.App. 523. 

Ga. On motion for judgment dis- 
missing petition for lack of jurisdic- 
tion of person of defendant and for 
lack of res within jurisdiction of court 
on which court could act, or by which 
the court could acquire a jurisdiction 
in rem in the proceeding, petition must 
be construed strongly against the plain- 
tiff—Malsby v. Simmons Mfg. Co., 12 
$.E.2d 880, 191 Ga, 477. 

Ga. Amended petition was construed 
as a whole most ptronely against the 
pleader.—Pink y. A. A, A. Highway Hx- 
press, 13 S.H.2d 337, 191 Ga. 502. 

Ga. Contradictory or ambiguous 
pleadings must be construed most 
strongly against the pleader.—Butler y, 
rae of Dublin, 13 S.H.2d 362, 191 Ga. 


Ga.App. On exception to overruling 
of general demurrer to petition, allega- 
tions of petition must be construed 
most strongly against plaintiff, but at 
the same time such allegations must be 
reasonably and fairly construed, and 


ee at 


against the pleader.—Beck vy. Oden, 13 


and ed in th t of eac : 

or,—Massachusetts Mut. Life Ins. Co. v. 
yntague, 10 S.H.2d 2 
Ga.App. On general 

tition is construed 


demurrer, a pe- 
most strongly 


S.B.2d 468. ; 
Where it was alleged that allegedly 


libelous letter was written by defend- 


ant to plaintiff’s agent, but it was not 
alleged to whom defendant’s oral state- 
ments to the same effect as those state- 
ments contained in the letter were 
made, petition on general demurrer 
would be construed most «strongly 
against the pleader and as alleging that 
the oral statements were made to the 
recipient of the letter—Beck v. Oden, 
13 S.E.2d 468. : 
Where it was alleged that allegedly 


libelous letter was dictated to defend- 


ant’s stenographer in the presence of 
others, but it was not alleged that the 
others heard or understood the sub- 
ject matter of the dictation, the peti- 
tion on general demurrer would be 
construed most strongly against the 
pleader and as if the others did not 
hear the dictation, and hence no “publi- 
cation” was shown as to them,—Beck y. 
Oden, 13 S.H.2d 468. 


Ga.App. In negligence action, peti- 
tion must be construed more strongly 
against plaintiff in determining wheth- 
er defendant owed some duty to exer- 
cise diligence.—Crosby v. Calaway, 16 
S.B.2d 155. 

On general demurrer, allegations of 
petition will be construed most strong- 
ly against pleader, and matters vital- 
ly essential to good cause of action 
will not be implied from pleading, but 
must be distinctly averred therein.— 
Crosby v. Calaway, 16 S.H.2d 155. 

Ill. The presumption against plead- 
er does not require that words of plead- 
ing should be wrested to disregard ob- 


vious meaning of language _ used. 
Smith-Hurd Stats. e. 110, “ 166(2), 
167(4).—Toledo, P. & W. R. R. Y. 


Brown, 31 N.H.2d 767, 375 Ill. 438. 


Kan. Where a petition is properly 
attacked, at least in part and as to 
some material portion by a motion to 
make definite and certain which plaintiff 
successfully resists, petition is there- 
after subject to critical analysis and 
is strictly construed against plaintiff 
on general demurrer.—Mead vy. City of 
Coffeyville, 107 P.2d 711, 152 Kan. 799. 

Ky. A pleading will be construed 
more strongly against the pleader on 
demurrer.—Kirwan y. Parkway Distil- 
lery, 148 S.W.2d 720, 285 Ky. 605. 

Ky. Allegations of a pleading should 
be construed most strongly against 
pleader.—Mullins v. Potter, 152 S.W.2d 
609, 287 Ky. 221. 

La.App. Pleadings are always _con- 
strued strictly against the pleader.— 
Lewis v. Jeffress, 3 So.2d 477. 

Miss. Pleadings will be taken the 
strongest against the pleader.—Apo- 
naug Mfg. Co. v. State Tax Commis- 
sion, 1 So.2d 763, 190 Miss. 805. 

Tex.Civ.App. Pleadings of plaintiffs 
would be given the benefit of all rea- 
sonable intendments as against general 
demurrer.—Lovelace vy. Overton, 147 S, 
W.2d 920. 


Tex.Civ.App. Where special excep- 
tion is filed pointing out specifically 
certain defects in the pleading, the 
pleading must be construed most 
strongly against its sufficiency in the 
matters so pointed out.—Dallas Rail- 
way & Terminal Co. v. Bishop, 153 8. 
W.2d 298. 

Utah. When a demurrer is timely 
interposed before cause is set for trial, 
so that pleadings may be examined and 
considered and, if necessary, amended 
without serious inconvenience to par- 
ties, the public and the orderly proce- 
dure of court’s business, it may be well 
to examine them quite critically and 
resolve all doubts against pleader.— 
Harman y. Yeager, 110 P.2d 352. 


: 106 
Kan. On Abtordante? demurrers, all 
well-pleaded allegations of petition 
were required to be construed in the 
light most favorable to plaintiff—Pfan- 


Pi 
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Kan 479. 

N.Y.Sup. 
all 
allegations therein are assumed to be 
true and every intendment and fair in- 
ference must be made in favor of the 
pleading.—Caron Corporation y. R. K 
O. Radio Pictures, 21 N.Y.S.2d 983. 

N.Y.Sup. On motion to dismiss, all 
allegations of complaint must be taken 
as admitted, complaint must be liberal- 
ly construed, every intendment and 
fair inference is in favor of the plead- 
er, and, if by any aspect on facts stated 
plaintiff could recover, motion must be 
denied. Rules of Civil Practice, rule 
106, subd. 5.—Hockensmith Contracting 
Co. v. Carnegie-Illinois Steel Corpora- 
tion, 22 N.Y.S.2d 280. 

N.Y.Sup. On motion to dismiss com- 
plaint on ground it does not state facts 
sufficient to constitute a cause of ac- 
tion, every fair inference and intend- 
ment must be made in favor of the 
pleading, and the facts alleged in the 
complaint must be assumed to be true. 
Rules of Civil Practice, rules 106, 107. 
—Rogers v. Rogers, 22 N.Y.S.2d 659, 
174 Mise. 841. ; 


Tex.Civ.App. On general demurrer, 
every reasonable intendment must be 
indulged in favor of the  pleading.— 
Fisher County Pipe Line Co. v. Snow- 
ae & McSweeney Co., 143 S.W.2d 

Tex.Civ-App. In considering suffici- 
ency of petition and attached exhibit to 
raise issue for jury as against general 
demurrer only, every reasonable intend- 
ment in favor of sufficiency thereof 
should be indulged.—Savage v. Dres- 
sell, 144 S.W.2d 651. 

Tex.Civ.App. Every reasonable in- 
tendment from the facts pleaded will 
be indulged in support of plaintiff’s 
petition as against a general demurrer. 
—Jones vy. Traders & General Ins. Co., 
144 S.W.2d 689. 


§ 107 

C.C.A.Alaska. In action by mining 
company to enjoin diversion of waters 
of creek by defendant assrting ripari- 
an rights, where defendant did not 
object to introduction of evidence rela- 
tive to priorities in the stream, upon 
which issue cause was submitted and 
determined, and no motion was made 
at conclusion of case directed toward 
insufficiency of the complaint, com- 
plaint would be held to state facts 
sufficient to entitle company to relief 
and would be treated on appeal as 
amended to conform to proof.—Bala- 
banoff v. Kellogg, 118 F.2d 597. 


Cal.App. In action for breach of 
contract which had been awarded to 
contractor by the department of water 
and power of the City of Los Angeles, 
where city and department did not 
file either a general or special demurrer, 
and did not set up as an affirmative de- 
fense the alleged failure of contractor 
to comply with provision in contract 
requiring that claim for damages be 
made within ten days after the dam- 
ages had been sustained, the pleading 
of contractor would be construed lib- 
erally by the District Court of Appeal 
and every reasonable intendment would 
be indulged in its favor.—Milovich v. 
City of Los Angeles, 108 P.2d 960. 

Ull.App. The Appellate Court will not 
draw improbable deductions from the 
allegations of a complaint, but it will 
give the complaint a reasonable con- 
struction.—Richards v. North Hender- 
son Grain Co., 32 N.W.2d 189, 308 Ill. 
App. 386. 


Kan. Where defendant failed to at- 
tack manner in which negligence was 
charged in certain paragraph of plain- 
tiff’s petition, it could not be said that 
such paragraph was required to be 
strictly construed in determining 
whether certain special finding was 
within the issues.—Haney v. Canfield, 
106 P.2d 662, 152 Kan, 597. 

Or. A count for conversion, alleging 
that plaintiff was owner of the goods 
“during all of the times mentioned 
herein”, was sufficient in absence of 
demurrer and after verdict for plaintiff, 
notwithstanding failure to allege spe- 
cifically that plaintiff was owner and 


up. In testing sufficiency of I 
complaint, on motion to dismiss, 


ownership._Smith  v. 
P,2d 985. Wi aiyt bene 
Tex.Civ.App. Where the sufficien 
of the petition is questioned for the 
first time after verdict and judgme 
when it is too late for amendment, 
more liberal rules should be ‘applied 
than are laid down for testing the 
pleading when demurrer is interpos 
and urged at the proper time, and a 
that is possible must be presumed i 
aid of the pleading.—Fisher County 
Pipe Line Co. v. Snowden & McSweeney. 
Co., 148 S.W.2d 675. y 

Utah. Where a party fails, until — 
cause is called for trial, to demur a1 
call the attention of the court and co 


defects in a pleading, the plead 
should be liberally construed in 
of the pleader with all reasonabl 
ferences from the facts pleaded in 
dulged, with a view to a trial on th 
merits and the doing of substantia 
justice between the parties. Rey.S 
1933, 104-13-1.—Harman vy. Yeager, 
Pi2d; 352. ; %: 
Wis. In determining whether tria 
court properly sustained demurrer t 
complaint, Supreme Court was require 
to construe complaint favorably — 
pleader.—Blake v. City of Madison, 29 
N.W. 422, 237 Wis. 498. ee 
§ 114 ie 

N.M. Omission of an allegation 
essarily implied in or from othe 
legations is immaterial.—Fulle sf 
Crocker, 105 wear ne 44 NM. 499. 
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Via 
Del.Super. Where defendant in ac- 
tion on patent license contract filed | 
special plea alleging that plaintiff 
breached the contract by “allowi 
direct competitors of defendant to w 
the letters patent without payment | 
royalty, the quoted word was con 
able as indicating mere inaction an 
plea presented questiec1 whether 
plaintiff had impliedly licensed com 
titors of defendant to use the pat 
without obligation for payment of ro: 
alty by failure to proceed against ther 
for infringement.—Universal Oil Pro- 
ducts Co. v. Vickers Petroleum Co. of 
Delaware, 19 A.2d 727. f4 tee 
N.Y.Sup. Where plaintiff brought a 
tion for damages resulting from col 
sion caused by negligence of defend-— 
ant’s testator, allegation that the col- 
lision resulted in the “immediate” death 
of decedent was construable as allegin 
that the death, the collision, and t 
damages were all a part of a sing 
transaction, occupying but a brief pe- 
riod of time, and did not connote the 
idea that the death preceded the dam- — 
age or the nascence of the cause of 
action. Decedent Estate Law, § 118.— — 
Maloney vy. Victor, 25 N.Y.8.2d 257, 
175 Misc. 528. , 


§ 121 ia 

C.C.A.8. Admissions in the pleadings — 
on which trial was had are in the na- — 
ture of “judicial admissions”, binding — 
on the parties unless withdrawn or | 
amended.—Scott v. Commissioner of In- | 
ternal Revenue, 117 F.2d 36. ; 

C.C.A.Miss. Pleadings are for the | 
purpose of accurately stating pleader’s 
version of the case, and they bind, un- 
less withdrawn or altered by amend- 
ment.—Sinclair Refining Co. v. Tomp- 
kins, 117 F.2d 596. - 

Cal.App. Under statutes in effect in 
1938, one whose pleadings admitted a 
contract to be one of guaranty could 
not later deny that fact and set up 
that contract was one of suretyship. 
Civ.Code, §§ 2787, 2831.—Ingalls v. 
Bell, 110 P.2d 1068. 

Cal.App. In action against guaran- 
tor, all material allegations of the com- 
plaint, on a guaranty not denied by an- 
swer, are deemed admitted and are not 


, put in issue, and all admissions in the 


answer are binding on defendant.— 
Ingalls v. Bell, 110 P.2d 1068. 

Ga. Facts alleged positively inga 
petition are constructive admissions in 
favor of defendant, and plaintiff is 
precluded from disputing their truth, 
whether they be true or false—Armour 
vy, Lunsford, 15 S.H.2d 886. 


: _Ga.App. Where defendant ‘in his 
Ate demurrer construed plaintiffs’ pe- 


- not thereafter demur plaintiffs’ 
amended petition on ground that the 
amendment sought to change a cause 
of action sounding in tort to a cause of 
action for a breach of contract.— 
es v. Rice, 15 S.H.2d 246. 

Me. Attorneys suing a Maine cor- 
poration for services rendered were 
ound by the allegation in their dec- 
laration that it developed that the cor- 
ation was an instrumentality of the 
Nicaraguan government.—Miller v. Fer- 
“rocarrill Del Pacifico De Nicaragua, 18 
A.2d 688. | aya? 
Mo.App. That plaintiff in action for 
damages for breach of contract for 
ale of merchandise to plaintiff sued in 
two counts rather than in one count 
did not “estop” plaintiff from claiming 
there was only one transaction 
ith reference to merchandise.—Weil 
thing Co. v. National Garment Co., 


registration caused some damage.— 
ffman v. Niece, 105 P.2d 661. 


a 


me ee 


; fter reorganization.—Provident 
ngs and Loan Ass’n vy. Booth, 293 N.W. 
93. 


A party may at any and all times in- 
ke the language of his opponent’s 
ading on which a case is being tried, 
a particular issue as rendering cer- 
_ tain facts indisputable; and in doing 
so he is neither required nor allowed 
o offer such pleading in evidence in 
the ordinary manner.—Provident Sav- 
: ings. and Loan Asgs’n vy. Booth, 293 N. 
n 9 


‘Neb. A party may at any time in- 
voke the language of his opponent’s 
pleading, on which a case is being tried, 
on a particular issue, as rendering cer- 
tain facts indisputable, and in doing 
that, he is neither required nor allowed 
to offer such pleading in evidence in 
the ordinary manner.—Gorman vy. 
 Bratka, 296 N.W. 456. 
NJ. An answer in ejectment, what- 
ever its character, is by statute an ad- 
mission that defendant either was in 
possession or claimed title, as of the 
- time of commencing the action. N.J. 
S.A. 2:;51-14.—American Can Co. vy. 

-Dornoil Products Co., 19 A.2d 646, 126 
N.J.L. 345. 

N.C. In action against administra- 
trix of decedent’s estate, railway com- 
pany, and city for injuries to guest in 
decedent’s automobile, which collided 
with railroad bridge pillar, alleged to 
be inadequately lighted, in center of 
street, allegation that decedent was 
negligent in failing to see obstruction 
was not tantamount to admission that 
pillar was adequately lighted, and al- 
Jegations as to decedent’s negligence 
in failing to keep lookout for obstruc- 
tion, failing to drive automobile on 
right side of street, and operating it 
at unlawful rate of speed did not re- 
lieve codefendants from liability as 
matter of law.—Montgomery v. Blades, 
12, 8.H.2d 217, 218 N.C, 680. 

Okl. Where defendants in an action 
filed an answer alleging that plaintiff 
Was only nominally such and was in 
reality trustee for another, defendants 
could not, so long as such admission 


of the allegation so made.—Worsham 
v. Dillard, 114 P.2d 175. 

Or. The defense in truck owner’s 
answer that injury to pedestrian was 
caused by act of a third party was 
not an “admission” that pedestrian did 
not violate trucker’s right of way.—De 
Witt v. Sandy Market, 115 P.2d 184. 

; Pa.Super, Where, in automobile 


remained in the pleading, escape force . 
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owner’s action against truck owner, 


automobile driver and her guest were 
made additional defendants and truck 
owner alleged that they were jointly 
liable, the truck owner could not deny 
that the additional defendants came 
within the provisions of the _ statute 
regulating procedure in actions brought 
against two or more defendants who it 
is pleaded are jointly liable. 12 P.S. 
§§ 141, 685, 686.—Carroll v. Kirk, 19 A. 
2d 584, 144 Pa.Super. 211. : 

Tenn.App. —In suit by judgment cred- 
itor to set aside trust deeds as fraudu- 
lent and obtain sale of land to satis- 
fy judgment, allegation in complaint 
concerning value of the land, admitted 
In answers, was binding on the par- 
ties, and precluded decree for sale of 
equitable interest in land where trust 
deeds were held valid and debt secured 
thereby exceeded such value, since 
court would not order the doing of an 
obviously vain thing. Bank of Hender- 
sonville v. Dozier, 142 S.W.2d 191. 

Tenn.App. In ejectment suit, where 
defendants in their pleading deraigned 
title to a common source, they were 
required to act consistently therewith 
throughout the litigation, and to ad- 
here to the affirmation thus made 
about a matter material to the issues. 
—Hamby vy. Northeut, 149 S.wW.2d 484. 

Tenn.App. In wife’s suit against 
husband and tenant of spouses’ farm 
for divorce alimony, and mandatory 
injunction restraining tenant from 
withholding. immediate possession of 
farm from complainant, tenant, repeat- 
edly asserting in his answer that his 
rental contract expired at end of cur- 
rent year, was “estopped” to set up 
claim that he had leased premises from 
husband for following year.—Loy v. 
Loy, 151 S.W.2d 178. 

Tex.Civ.App. A defendant was bound 
by allegations of fact as to damages in 
a cross-action, notwithstanding that 
prayer was for a larger amount of dam- 
ages, since, while the prayer may be 
considered in construing the pleading, 
it is subordinate to allegations of facts. 
Vernon’s Ann.Civ.St. art. 2001, subd. 3. 
—Murphy v. Bain, 142 S.W.2d 598. 


Tex.Civ.App. In action for commis- 
sion for selling oil payment, allegation 
that plaintiff was not a dealer or sales- 
man under Securities Act implied an 
admission that he had not taken steps 
to become a licensed dealer. Vernon’s 
Ann.Civ.St. art. 600a, § 2(d), and § 
3(c).—Cosner v. Hancock, 149 S.W.2d 
239, error dismissed, judgment correct. 

Tex.Civ.App. In guest’s action 
against hotel company for injuries, an- 
swer pleading an absence of negligence 
on company’s part and that if plaintiff 
was injured as alleged injuries were 
the result of her negligence was an 
“admission” of ownership and opera- 
tion of the hotel by the company.— 
Payant vy. Corpus Christi Plaza Hotel 
Co., 149 S.W.2d 665, error dismissed, 
judgment correct. 

Tex.Civ.App. In suit in trespass to 
try title, defendants’ pleas of not guil- 
ty constituted an admission that de- 
fendants were in possession of the land 
involved. Rev.St.1925, art. 7374.—Stew- 
art v. McKee, 150 S.W.2d 415, error 
granted. 

Tex.Civ.App. Where plaintiff’s peti- 
tion contained two counts, the first be- 
ing a general count in statutory tres- 
pass to try title and in the second 
count which was a special pleading of 
title, plaintiff did not seek any relief 
which it could not have obtained in an 
action of trespass to try title, plaintiff 
was bound by his special pleading.— 
Modern Mut. Health & Accident Ins. Co. 
v. Freeman, 151 S.W.2d 240, error dis- 
missed, judgment correct. 

Tex.Civ,App. Where defendant ad- 
mitted of record that the plaintiff had 
a good cause of action as set forth in 
his petition, except in so far as it 
might be defeated in whole or in part 
by the facts of the answer constituting 
a good defense, the defendant’s ad- 
mission operated conclusively against 
his right to controvert the truth of the 
necessary averments in plaintiff’s peti- 
tion, to support plaintiff’s cause of ac- 
tion on any theory therein alleged.— 


‘Fay yv. Fay 


, 151 S.W.2d 60’ 
missed, judgment correct. Hea Ne 

Where plaintiff in action in trespass _ 
alleged that he was fee-simple owner of 
realty under deed or by virtue of 25- 
year statute of limitations, and that he 
was in constructive possession of the 
realty until about one year before ac- 
tion in trespass was brought, when de- 
fendant dispossessed plaintiff, and de- 
fendant admitted of record that plain- 
tiff had a good cause of action as set 
forth in his petition, except so far as it 
might be defeated by defendant’s an- 
swer setting up plea of not guilty and 
10-year statute of limitations, trial 
court erred in rendering judgment 
against plaintiff. WVernon’s Ann.Civ.St. 
arts. 5510, 5519.—_Fay v. Fay, 151 S.W. 
2d ue error dismissed, judgment cor- 
rect. 

Tex.Civ.App. In action for personal 
injuries sustained when truck driven 
by plaintiff collided with defendant’s 
street car at intersection, wherein de- 
fendant pleaded that plaintiff was neg- 
ligent in not turning to the right after 
discovering street car at intersection 
and that such negligence was proxi- 
mate cause of collision, and plaintiff’s 
pleadings and testimony were in con- 
tradiction of the fact that plaintiff 
turned right, plaintiff was bound by 
his pleadings in the first instance, and 
had his pleadings been different but 
his evidence the same as it was, plain- 
tiff was bound by,his evidence, thus 
concluding against plaintiff the issue 
whether he failed to turn right after 
discovering street car at intersection. 
—Dallas Railway & Terminal Co. v. 
Bishop, 153 S.W.2d 298. 

Wash. Ordinarily, one is bound by 
the allegations of his pleading.—Proc- 
ter & Gamble Co. v. King County, 115 
P.2d 962. 

W.Va. Plaintiff was conclusively 
bound by allegations of fact, material, 
or immaterial, contained in his plead- 
ings.—Pettry v. ae 13 S.H.2d 401. 
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C.C.A.Miss. Pleadings are for the 
purpose of accurately stating pleader’s 
version of the case, and they bind, un- 
less withdrawn or altered by amend- 
ment.—Sinclair Refining Co. v. Tomp- 
kins, 117 F.2d 596. 

Ga. A petitioner was not entitled, on 
basis of amended petition, to injunec- 
tion to restrain city from interfering 
with construction of a building on 
ground that city council failed to act 
as required by zoning ordinance, where 
original petition disclosed that council 
did act but adversely to petitioner. 
—Butler v. City of Dublin, 13 S.H.2d 
362, 191 Ga, 551. 

Tex.Civ.App. Garnishee who pleaded 
under oath that compensation which 
he had agreed to pay his attorney for 
filing his answer was $50 was not con- 
cluded by his pleadings as “judicial 
admissions” nor was he ‘“‘estopped” by 
them from recovering more than $50, 
where garnishee in his amended plead- 
ing, filed after his sworn statutory an- 
swer asking to be discharged had been 
contested by judgment creditor, al- 
leged that $50 was inadequate and that 
reasonable attorney’s fees had become 
$500.—Hirsch v. Dearing, 151 S.W.2d 


949. 
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Cal.App. In action against guaran- 
tor, all material allegations of the com- 
plaint, on a guaranty not denied by an- 
swer, are deemed admitted and are not 
put in issue, and all admissions in the 
answer are binding’ on defendant.— 
Ingalls v. Bell, 110 P.2d 1068. 

Ill, In action to construe ante-nup- 
tial agreement, mere allegation that 
surviving widow had no knowledge of 
the extent of decedent’s property, with- 
out a statement of any acts from which 
it would appear or might be assumed 
that widow’s ignorance as to decedent’s 
property was due to anything decedent 
had said or done or failed to do, was 
not admitted by failure of defendant 
to deny such allegation.—Guhl y. Guhl, 
33 N,B.2d 185, 376 Ill. 100. 

Ohio App. Where reply denied each 
and every allegation in answer in so 
far as such allegations were inconsistent 
with or not admissions of averments 


unincorporated — 

tah inconsistent with ayerments 
of the petition, the allegation in answer 
that defendant was an _ unincorporated 
religious society was admitted because 
not denied.—Congregation of St. Au- 
gustine Roman Catholic Church of 
Minster v. Metropolitan Bank of Lima, 
32 N.E.2d 518. 


§ 133 

Mo.App. Under definition of a ‘‘peti- 
tion” as a written application to a 
court requesting its action upon some 
matter therein laid before it, either in- 
terlocutory to a pending action by way 
of a special proceeding, or as institut- 
ing a new action and as distinguished 
from a “motion”, which may be oral, 
' the word “petition” as used in Code of 
Civil Procedure may mean the initial 
pleading stating the cause of action re- 


lied upon, and such is its primary 
meaning under the Code. Mo.St.Ann. § 
1084, 1382.—State ex rel. Bess v. 


Dp. 
Schult, 143 S.W.2d 486. 


§ 134 
Cal.App. A pleading may be suffi- 
ecient if it states a cause of action 
against the defendant although it may 
be amenable to attack by special de- 
murrer.—Wennerholm v. Stanford Uni- 
yeraity School of Medicine, 113 P.2d 


La.App. A petition which did not al- 
lege residence of defendants was in- 
sufficient but could be cured by amend- 


ment. Code Prac. art. 172.—Davidson 
v. Davidson, 199 So. 447. 
N.J. Where replevin suit was 


brought by plaintiff who designated 
himself as agent for named corporation, 
the words designating plaintiff as agent 
were descriptive only and superfluous 
and the suit was that of plaintiff in- 
dividually.—Greten v. Passaic-Bergen 
Bottle Co., 15 A.2d 644, 125 N.J.L. 387, 
affirming 10 A.2d 157, 123 N.J.L. 572. 

Pa.Com.Pl. It seems that under Pa. 
R.C.P. 2002, 12 P.S. Appendix, an in- 
sured plaintiff must set forth the name 
of the insurance company in the caption 
of the suit, even though defendant has 
oe pee ene Oe v. Gross, 38 D. & 


Pa.Com.Pl. The Practice Act, 12 P. 
S. § 386, requires that in actions of as- 
sumpsit and trespass. every pleading 
shall contain, and contain only a state- 
ment in a concise and summary form 
of the material facts on which the 
party pleading relies for his claim, or 
defense, as the case or inferences, of 
conclusions of law, and shall be di- 
vided into paragraphs numbered con- 
secutively, each of which shall contain 
but one material allegation. Every 
pleading shall have attached to it 
copies of all notes, contracts, book en- 
tries, or a particular reference to the 
records of any court, within the county 
in which the action is brought, if any, 
upon which the party pleading relies 
for his claim or defense, as the case 
may be; and a particular reference to 
such record, or to the record of any 
deed or mortgage, or other instrument 
of writing, recorded in such county, 
shall be sufficient in lieu of a copy 
thereof.—Newell v. LeSuer, 23 Hrie 
132; 55 York -71. 


Pa.Com.Pl. The statement must con- 
tain a full disclosure of all the mate- 
rial facts and details of the respective 
claims and it must give the defendant 
such clear and exact information of the 
eharges against him as will be sufli- 
ecient to inform him what acts or omis- 
sions the plaintiff charges him with, so 
that he can produce evidence at the 
trial to explain or deny the allegation 
of the statement.—Drazenovich y. Ernst, 
7 Sch.Reg. 197. 


A statement of claim, under the Prac- 
tice Act of May 14, 1915, P.L. 483, 12 
P.S. § 382 et seq., answers to the pur- 
poses of both a declaration and of a 
bill of particulars under the old prac- 
tice. Every statement drawn in com- 
pliance with the act must embody a bill 
of particulars, that is, it must aver the 
facts with as much definiteness as 
would have been employed in a bill of 


mt’s status 4 
igious society 


h 
The mere fact that a 


statement of claim is lengthy because 


of the nature of the cause of action 
does not in and of 
statement of claim to be defective.— 
Brennan y. Moyer, 8 peace: 29. 


13 
D.C.S.C. The fact that members of 
alleged partnership were named in title 
to tort action as copartners did not 
render the action one against the part- 
nership only and the action remained 
one against the individuals who com- 


posed the partnership.—Duncan  y. 
Pearson, 35 F.Supp. 5 
Pa.Com.Pl. The caption of this case 


is in proper form under Rule 2152 of 
the Procedural Rules, 12 P.S. Appendix. 
—Pennsylvania Chiropractor’s Ass’n v. 
State Board of Medical Education, 50 
Dauph. 324. 


§ 138 

N.J. Notwithstanding neither the 
writ nor the state of demand in repleyin 
suit in district court specifically stated 
location of goods sought to be re- 
plevied, where writ stated name of 
county and summons required defend- 
ant to appear before one of district 
courts of such county, venue was suffi- 
ciently laid generally in county where 
goods were located.—Greten v. Passaic- 
Bergen Bottle Co., 15 A.2d 644, 125 N. 
J.L. 387, affirming 10 A.2d 157, 123 
Nid... 572. ; 

In replevin suit in district court, 
venue need not be specified in writ or 
state of demand.—Greten v. Passaic- 
Bergen Bottle Co., 15 A.2d 644, 125 N. 
ay aoe affirming 10 A.2d 157, 123 N. 


N.Y.Co.Ct. In action in County Court 
to recover a money judgment, it was 
requisite that complaint allege the 
residence of defendant in the county in 
order to show that the court had ju- 
risdiction of defendant. Civil Practice 
Act, §§ 67, 68.—Davidoff v. Roger 
Wurmser, Ine., 27 N.Y.S8.2d 555, af- 
eee 27 N.Y.S.2d 558, 262 App.Div. 


OklI. The facts upon which venue in 
eounty of suit is predicated need not 
be alleged in the petition if such facts 
exist.—Pace v. Ott, 115 P.2d 253. 


Tex.Civ.App. Where petition filed by 
attorney general on behalf of the state 
of Texas and town of Refugio alleged 
that plaintiffs were the owners in fee 
simple of the land described and that 
their possession was ousted by the un- 
lawful entry of the defendants who 
withheld plaintiffs’ possession to their 
damage, ete., and the description of 
the lands sued for showed that the 
two tracts involved were a portion of 
Mission river bed, the petition ade- 
quately showed that “public lands” 
were involved within venue statute 
though the term was not used. Ver- 
non’s Ann.Civ.St. arts. 4026, 5420.— 
Heard v. State, 149 S.W.2d 237. 


The statute which makes the bed 
of the Mission river the property of 
the people of the state and hence ‘“‘pub- 
lic land’ was as much a part of peti- 
tion brought by attorney general in 
behalf of the state as though it had 
been alleged therein, as respects venue 
of suit. Vernon’s Ann.Civ.St. arts. 
4026, 5420.—Heard v. State, 149 S.W. 
2d 237. 

§ 140 

Cal. The drastic sanctions of equity 
may not be invoked without detailed 
showing of specific facts justifying 
such relief.—McKay vy. Retail Automo- 
bile Salesmen’s Local Union No. 1067, 
106 P.2d 3738, prior opinions 89 P.2d 
426, and 90 P.2d 1138. 

Cal. A complaint may be uncertain 
and ambiguous and even contain con- 
flicting allegations and still contain a 
sufficient statement of facts to consti- 
tute a cause of action.—Goes v. Perry, 
115 P.2d 441, prior opinion 108 P.2d 
RAO: 

Cal.App. A plaintiff has burden of 
alleging facts constituting a cause of 
action, and such burden cannot be 
shifted and issues cannot be joined by 
resort to speculation and presumptions, 


; Mean 
Ernst, 7 Ba Ree 197, 


itself cause the 


—Olivera v. Grace, 116 ?.2d 

Fla. A declaration in setion 
should, by direct allegations, or re 
inference from direct allegations, co 
tain all essentials of a cause of actic 
and if a declaration fails to allege | 
stantive facts that are essential 
right of action, court may take notie 
such fatal defect and make proper d 
position of cause.—Poland v. Cooper, 
197 So, 446/143 Fla,.729, ea 

Fla. ( 


be positive or. 
inference derived therefrom con 
the ultimate facts upon which ~ 
relies for recovery.—Barth vy. Ci 
Miami, 1 So.2d 574, vacating 19’ 
498, 143 Bla. 692, ie 
The facts alleged, not 
determine whether 
states cause of action.—Forre 
Edwards, 15 S.E.2d 851. 

Ga.App. Under law of pleadii 
“cause of action” is some partic 
legal right of plaintiff against defer 
ant, together with some definite viol 
tion theteof, which occasions lo 
damage.—Robinson vy. Herbst Bros 
S.E.2d 77, 63 Ga.App. 738. esis 
Ga.App. Whether a petition is 
ciently definite and particular i 
legations of fact must be determin 
mainly on the facts, except tha ] 
test common to all cases is t i 
only necessary that the allega y 
forth only the ultimate, mate 


Ci 

v. Goettee, 13 S.H.2d 206. eS arty 
Ga.App. A petition may consis 
statement of the gist or substance Me 
the complaint, matter of inducement 
and matter of aggravation, and wh 
ever else is stated is ‘“surplusage.” 


close the evidence on which he re 
lies or indulge in needless _particular- 
ity, but requires only that his dema 
be set forth in terms sufficiently full 
and distinct to enable the court t 


Code, § 81-101.—Alf« 
vy. Zeigler, 16 S.E.2d 69. 1 

In determining sufficiency of a pl 
ing, a ‘‘cause of action” ie some — 
ticular legal duty of the defendant t 
the plaintiff, together with some d 
nite breach of that duty which oc 
sions loss or damage.—Alford vy. Ze 
ler, 16 §.E.2d 69. » Di 


Ill. In action for injuries to pas- 
senger in defendant’s automobile, plain 
tiff’s description of himself in complaint — 
as passenger on business errand with © 
defendant did not raise legal inference 
as matter of law that he was only ~ 
enjoying defendant’s hospitality or 
companionship and hence was guest — 
within guest statute. Smith-Hurd Stats. — 
ec, 951% 58a.—Connett v. Winget, 30 
N.E.2d 1, 374 Ill. 531, reversing 25 N. 
E.2d 116, 303 Lll.App. 227. 


Iowa. A good pleading consists of 
the statement of the ultimate facts in 
the case, and, when so stated, pleader 
has a right to. plead his conclusions 
based upon such facts.—Pierce vy. 
Green, 294 N.W. 2387, 

La.App. The rule that whatever facts 
must be proven to maintain a suit upon 
its merits must be alleged to set forth 
a cause of action, even though the al- 
legations be of a negative character, is 
subject to exceptions—Bentz vy. Sael- 
ger-Ehrlich Hnterprises, 197 So. 659), 

Me, The “declaration” must state 
good cause of action, and must contain 
averment of all those facts which it is — 
necessary should be proved te entitle 


LA Cea Co., 15 A.2d 25, 129 A.L.R. 
Under rules of common-law pleading, 
declaration must contain clear and dis- 
tinct averment of facts constituting 
cause of action, and must set them out 
with that degree of certainty of which 
the matter pleaded reasonably admits. 
Estabrook v. Webber Motor Co., 15 
Awe (25,5129. ALL. R. 1268. 
‘aa e. Orderly procedure requires that 
_ bleadings set out cause of action and 
‘define the issue.—Ford v. Inhabitants of 


[ The declaration, complaint or 
tition must show the existence of a 
cause of action in favor of plaintiff 
gainst defendant by disclosing exis- 
tence of a right in plaintiff, and an 
infringement of that right by defend- 
as nt entitling plaintiff to relief as of the 
time of filing of the complaint.—Rado- 
sevich v. Engle, 111 P.2d 299. 
_N.Y.App.Div, General allegations of 
wrongdoing based upon undisclosed 
facts do not state a cause of action, as 
the complaint must state the facts.— 
Davis v. Cohn, 23 N.Y.S.2d 104, 260 


alleged cause of action therein set 
rth does not state a cause of action. 
Riverdale Cemetery Ass’n of Niagara 
alls _v. St. Mary’s Roman Catholic 
urch Soc. of Niagara Falls, 25 N.Y.S. 
151, 261 App.Div. 883, denying ap- 
eal 24 N.Y.S.2d 135, 260 App.Div. 984. 
hio App. Where the line between 
idential and ultimate facts is not 
clear and the plaintiff relies upon cer- 
in well-defined acts’ in support of 
ich would otherwise be an allegation 
of mixed law and facts, plaintiff should 
# e allowed to plead them so that such 
facts or their sufficiency may be clearly 
resented._Shaw y. Midland Bank, 33 
_ N.B.2d 422. 
Ohio App. The right of recovery of 
a plaintiff is measured and limited by 
_ the allegations of plaintiff's petition.— 
Baily v. Weaver, 35 N.H.2d 1006, 67 
Ohio App. 259. 
Pa.Super. Ultimate facts, as distin- 
guished from the evidence to be ad- 
duced in support of them, alone must 
e pleaded.—Lobnosky vy. New York 
nderwriters Ins. Co., 20 A.2d 824, 145 
Super. 


Pa.Com.Pl. It is incumbent on plain- 
ff in drawing his statement, to set 
forth the ultimate facts, the proof of 
which will be necessary to a recovery, 
positively and with such reasonable 
definiteness and certainty as to give 
the defendant reasonably clear and ex- 
act notice or information of the charges 
against him. It is not sufficient that 
the plaintiff should state facts that 
make it probable that the defendant is 
liable. Unless so drawn that a concise 
‘and responsive answer can be made, 


the statement is defective—Hix  v. 
Womelsdorf Bank & Trust Co., 32 
Berks 290. 

Pa.Com.Pl. A statement of claim 


should be a clear and concise statement 
of the plaintiff’s cause of action; it 
should leave no doubt as to the theory 
upon which the plaintiff bases his claim, 
—Belmont v. Torrey, 57 Montg. 11. 

Pa.Com.Pl. A plaintiff’s statement of 
claim is sufficient if his statement sets 
forth his cause of action with accuracy 
and precisionn—Mahanoy City Lumber 
& Supply Co. v. Taylor, 7 Sch.Reg. 155. 

Pa.Com.Pl, General impressions are 
of no value unless accompanied by the 
actual facts on which these assertions 
are based. The Court is entitled, in the 
consideration of the case, to have the 
particulars as to the words spoken or 
the things done that constituted the 
cause of action alleged.—Maciborka vy. 
Maciborka, 7 Sch.Reg. 206. 

Pa.Com.Pl. When a plaintiff, in his 
brief, refers to Vol. 3 Standard Pa. 
Practice Sec. 148—pages 325 and 326 to 
controvert the claim of the defendant 
that the statement is not concise, and 
where this reference contains a form for 
a statement of claim to be used in cases 
similar to the one at bar; and it con- 
tains seven paragraphs, whereas the one 


‘plaintiff to yerdict.—Estabrook y, Web- 


before us contains thirty-three, 
statement is unnecessarily prolix, and 
thus offends the provisions of the Act. 
—Brennan y. Michel, 8 Sch.Reg, 24. 

Tex.Civ.App. Generally, petition on 
which plaintiff goes to trial must con- 
tain all the affirmative grounds on 
which recovery is sought, and any 
omission or error cannot be supplied by 
supplemental petition—Southland Life 
Ins. Co. v. Greenwade, 143 S.W.2d 648, 
error granted, 

§ 143 


Ga.App. A petition may consist of 
statement of the gist or substance of 
the complaint, matter of inducement, 
and matter of aggravation, and what- 
ever else is stated is ‘‘surplusage.”’— 
Rhodes v. Industrial Finance Corpora- 
tion, 13 S.E.2d 888, 64 Ga.App. 549. 

In debtor’s action for damages for 
loss of employment due to a fight on 
the premises of debtor’s employer _re- 
sulting from the threatening conduct 
of ecreditor’s collector in attempting to 
collect a debt, a paragraph of petition 
setting out abusive conduct of collector 
with respect to debtor’s minor daugh- 
ter, when collector called at debtor’s 
home on evening preceding fight, mere- 
ly stated matter of inducement, and did 
not render petition demurrable as 
seeking redress for alleged injury suf- 
fered by debtor’s minor daughter.— 
Rhodes y. Industrial Finance Corpo- 
ration, 13 S.E.2d 8838, 64 Ga.App. 549. 

In neither petition nor answer is an 
exhaustive statement of the exact evi- 
dence upon which a party will rely 
in the establishment of his contentions 
required, and less certainty is  re- 
quired in setting out matters of in- 
ducement than in setting out the gist 
of the action.—Rhodes v. Industrial 
Finance Corporation, 13 S.H.2d 888, 64 
Ga.App. 549. 

In debtor’s action for damages for 
loss of employment due to a fight on 
the premises of debtor’s employer re- 
sulting from the threatening conduct 
of creditor’s collector in attempting to 
collect a debt, allegations of petition 
with respect to contract under which 
debt, sought to be collected, was owed 
merely stated matter of inducement 
and did not change gist of the action 
from tort to contract, and hence peti- 
tion was not demurrable for failure 
to attach a copy of the contract.— 
Rhodes v. Industrial Finance Corpora- 
tion, 13 S.H.2d 8838, 64 Ga.App. 549. 

Kan. A matter of inducement, not 
essential to statement of the cause of 
action, is ordinarily unobjectionable 
and frequently helpful to understand- 
ing of the gist of the action.—Hirt v. 
Bucklin State Bank of Bucklin, 109 
P.2d 171; 153 Kan. 194: 

§ 152 

Ga.App. A petition may consist of 
statement of the gist or substance of 
the complaint, matter of inducement, 
and matter of aggravation, and what- 
ever else is stated is ‘“surplusage.’’— 
Rhodes y. Industrial Finance Corpora- 
tion, 18 S.H.2d Lal oe Ga.App. 549. 

5) 


§ 

Cal.App. Where _ statute requires 
presentation of a demand before suit is 
filed, a complaint which fails to plead 
demand made in accordance with the 
requirements of the statute does not 
state a cause of action.—Kline yv. San 
Francisco Unified School Dist., 104 P.2d 
661, hearing denied 105 P.2d 362. 

Cal.App. Where plaintiff is prevented 
from complying with a statute requir- 
ing presentation of a demand before 
suit is filed by what might be deemed 
a legal excuse, the facts upon which he 
relies as an excuse for noncompliance 
must be pleaded.—Kline y. San Fran- 
cisco Unified School Dist., 104 P.2d 661. 
Hearing denied 105 P.2d 362. 

N.M. A plaintiff is not required to 
allege performance of conditions sub- 
sequent in his complaint, since their 
nonperformance is a matter of defense 
to be availed of affirmatively by an- 
swer.—Fuller vy. Crocker, 105 P.2d 472. 
44 N.M. 499. 

163 


Ga. Essential facts giving rise to 
cause of action must be pleaded directly 
and positively, and, although the facts 
not within complainant’s personal 


ener cue 


larged as a 
gins Grani 


—Bailey v. B. F. Co 
Marble Industries, 14 X 
The pleading must allege a fact on in- 
formation and belief, and not that he is 
informed and believes that the fact ex- 


ists.—Bailey v. B. F. Coggins Granite 


& Marble Industries, 14 8.H.2d 568 
N.Y.App.Div. In action to have a 
judgment declared void and to have it 
expunged from the record on the the- 
ory that no personal service was ever 
effected on plaintiff, it was proper for 
plaintiff to allege facts leading to entry 
of judgment on “information and be- 
lief,” since, presumably, plaintiff had 
no personal knowledge of the service 
on a person other than himself or of 
the facts concerning the lack of serv- 
ice.—Hammond y. Citizens Nat. Bank of 
Potsdam, 22 N.Y.S.2d 656, 260 App.Div. 
374, motion denied 23 N.Y.S.2d 559. 


§ 165 
Gal, The salutary rule of pleading 
frowns upon averments negativing or 
anticipating defenses, and requires that 
such matters be left to the answer.— 


Jaffe v. Stone, 114 P.2d 335, prior opin- | 


ion 106 P.2d 946. 

Cal. Where facts constituting fraud 
are relied on in avoidance of defense 
set up in answer, they need not be 
pleaded in complaint, but may be 
proved in rebuttal of defense without 
replication—Watson v. Poore, 115 P.2d 
478, prior opinion 106 P.2d 235. 

Wash. Generally a_ plaintiff is re- 
quired to allege only facts constituting 
prima facie a cause of action and need 
not anticipate or negative defenses and 
allegations in anticipation of matters 
of defense should be treated as ‘“‘sur- 
plusage’’ and disregarded.—Procter & 
Gamble Co. v. King County, 115 P.2d 


962. 
: § 167 
Mass. A statutory cause of action 
may commonly be pleaded in words of 
statute creating it.—O’Connor vy. City 
of Brockton, 30 N.E.2d 842, 308 Mass. 


Where statute creating statutory 
eause of action prescribed what should 
be alleged in a petition under statute, 
further detail in petition was unneces- 
sary, since particulars could be or- 
dered, if required. G.L.(Ter.Ed.) ec. 71, 
§ 34, as amended by St.1939, ec. 294.— 
O’Connor vy. City of Brockton, 30 N.H. 
2d 842, 308 Mass. 34. 

Where petition in action against City 
of Brockton under statute requiring 
every city annually to provide an 
amount of money sufficient for support 
of public schools alleged that amount 
of money appropriated by city for sup- 
port of city schools in 1940 was insuffi- 
cient for support of schools as_ re- 
quired by statute, that the petition 
contained other allegations did not 
detract from cause of action stated 
therein. G.L.(Ter.Ed.) ec. 71, 34, as 
amended by St.1939, e. 294—O’Connor 
v. City of Brockton, 30 N.B.2d 842, 308 
Mass. 34. 

N.Y.Sup. In action to compel deter- 
mination of a claim to real property, 
complaint which pleaded the bare lan- 
guage of statute and did not plead 
facts was fatally defective. Real Prop- 
erty Law, § 500 et seq.—Queensboro 
Imp. Co. v. Dean, 23 N.Y.S.2d 865, 175 
Misc. 655, affirmed 20 N.Y.S.2d 993, 259 
App.Div. 911. 

s.c. A plaintiff claiming a_ benefit 
under statute must bring himself clear- 
ly within its intention to benefit, and, 
in order for a plaintiff to maintain an 
action under a statute, he must show 
that statutory duty was imposed for 
his benefit or was one which defendant 
owed to him for his security.—Parker 
vy. Brown, 10 S.H.2d 625, 195 S.C. 35. 

Utah. Where right is purely statu- 
tory and is granted upon conditions, 
one who seeks to enforce right must by 
allegation and proof bring  himselr 
within the conditions.—Hamilton  y. 
Salt Lake City, 106 P.2d 1028, 


§ 171 
C.C.A.N.Y. Plaintiffs should be re- 
quired to separately state their claims 
only when it will facilitate the clear 


Fd 568) 


Many 
_ firming 


for personal injuries and damages to 


eland ; 
e Corporation, 113 F.2d 114, af- 
30 F.Supp. 389, adhered to 32 
F.Supp. 731. en 
-D.C.Mo. In action to recover dam- 
ages for libel and slander occurring in 
Missouri, separate counts were required 
to be made with respect to libel and 
slander, since under Missouri law a 
jury adjudges the law in libel cases, 
whereas in slander cases, the judge de- 
clares the law.—Chambers vy. National 
Battery Co., 34 F.Supp. 834. 
Cal.App. One suing automobile driv- 
er and executrix of deceased automo- 
bile owner’s estate for damages re- 
sulting from collision between such 
automobile and automobile driven by 
plaintiff was not bound to plead claims 


automobile separately. Code Civ.Proe. 
See ln ge pulps v. Gonzales, 112 P.2d 
N.Y.Sup. In action for breach of 
employment contract where’ third 
cause separated damages based upon 
lost percentage of profit to end of 
term from damages based upon lost 
salary to same end alleged in second 
eause, |but the third cause re-alleged 
the allegations of the second cause, 
order dismissing the third cause of 
action was reversed.—Wood v. Wood- 
mere Hats, 24 N.Y.S.2d 162. 

N.Y.Sup. In stockholders’ derivative 
action against directors and others con- 
trolling corporation or directors, for 
damages for failure to attempt to ob- 
tain certain business, complaint should 
separately state and number the al- 
Jeged wrongful acts complained of, 
where some of such acts might be 
barred by six-year statute of limita- 
tions. Civil Practice Act, § 48.—Singer 
v. Carlisle, 26 N.¥.8.2d 172, affirmed 
26 N.Y.S.2d 320. 


N.Y.Mun. Ct. Where plaintiff, seek- 
ing to serve an amended complaint, set 
up an action in replevin and another in 
conversion, plaintiff should’ separately 
state his causes of action and not 
jumble both causes of action in one 
statement of a cause of action.—Bilt- 
more Knitwear Corporation vy. Chalfin, 
25 N.Y.S.2d 947, 176 Misc.’ 197. 

Pa.Com.Pl. The use of several counts 
instead of one does not of itself make 
a pleading ambiguous and uncertain. 
He may aver in his statement two 
separate grounds for defendant’s lia- 
bility —Maryd Coal Mining Co. v. Nor- 
vidas, 7 Sch.Reg. 225. 

It has been decided under the practice 
prior to the passage of the Practice 
Act of 1915, 12 P.S. § 382 et seq., there 
was nothing to prevent a declaration 
containing more than one count. We 
do not think there is anything in the 
Practice Act which forbids a declara- 
tion containing more than one count, 
hence we do not think that the declara- 
tion now before us offends against the 
statute—Maryd Coal Mining Co. v. 
Norvidas, 7 Sch.Reg. 225. 

Tenn.App. Where plaintiff cannot 
tell until upon the trial whether lead 
smelter was operated negligently or 
not and was accoruingly either a 
“temporary nuisance” or a “permanent 
nuisance’, plaintiff properly joined 
counts for each in one declaration, and 
election could be required, not by de- 
murrer to declaration, but only after 
proof had been adduced.—Green y. Ar- 
nold, 150 S.W.2d 1075. 

See Crown Construction Co. v. Cash 
[1940] 4 Dom.L.R. 240. 

§ 174 

La. Two demands that would be in- 
consistent if both were insisted upon 
are not inconsistent when the demand 
urged secondly is made only on condi- 
tion that the demand first made should 
not be granted.—Board of Com’rs of 
Orleans Levee Dist. v. Shushan, 2 So.2d 
35, 197 La. 598. ) 

La. In action by levee board against 
finance company, former member of 
board, and others, demand that re- 


; financing contract between board and 


finance company, allegedly procured by 
fraud, conspiracy, and bribery, be an- 
nulled and alternative demand that 
commissions paid to finance company 


a unde 


7 
Ph, 


clared upon a written agreement as a 
special contract, plaintiff was not en- 
titled to likewise declare upon an im- 
plied contract of quantum meruit.—Gra- 
mcs v. Hoke, 14 §.H.2d 790, 219 N.C. 
Plaintiff may plead an implied con- 
tract as well as a special contract in 
the alternative but when the case comes 
on for trial she may be compelled to 
elect upon which declaration she will 
proceed.—_Graham y. Hoke, 14 S:E.2d 
190 219% NIG. 755: 

Wash. In action to recover for serv- 
ices rendered, an express contract and 
a quantum meruit may be pleaded in 
the alternative.—Jeffs v. Stephenson, 114 
P.2d 987. 

§ 176 


Ala. Counts in case and_ trespass 
may be joined in the same action when 
they relate to the same occurrence or 
acts and to all of the defendants, but 
it is not permissible to join case and 
trespass in the same count.—Crotwell v. 
Cowan, 198 So. 126. 

Where count ascribed plaintiff’s in- 
jury and damages consequent on colli- 
sion of two automobiles to the negli- 
gence of an automobile driver in opera- 
tion of owner’s automobile as agent of 
owner acting within scope of such 
agency the count was in ‘‘case”’ as to 
both driver, and owner and was not 
subject to objection that it was in 
“trespass” as to driver and in case as 
to owner and that joinder of the two 
in the same count was not permissible. 
—Crotwell v. Cowan, 198 So. 126. 

Ala.App. Plaintiff did not misjoin 
eauses of action by claiming damages 
for injury to person and property in a 
single count, where allegation for in- 
jury to person and property grew out 
of one tortious act.—Corsbie v. Poore, 
198 So. 268, certiorari denied 198 So. 


72. 

That different evidence has to be re- 
sorted to in proof of respective claims 
is not an objection to a count for per- 
sonal injuries and for injuries to 
property.—Corsbie v. Poore, 198 So. 
268, certiorari denied-198 So. 272. 

Ga. In suit to enjoin exercise of a 
power of sale in a security deed, and to 
obtain cancellation of deed and note 
which it secured, petition alleging in 
single count that secured indebtedness 
had been paid and that defendant was 
“estopped”? by judgment in a former 
case between the parties, to deny such 
payment, was not duplicitous.—Phillips 
Fog RON CEs 10 S.H.2d 854, 190 Ga. 


Ga. Bill in suit by ereditor for him- 
self and other creditors against corpo- 
ration which transferred all of its as- 
sets and transferee who assumed corpo- 
ration’s debts, wherein all parties to 
the transaction were before the court, 


was not dismissible on grounds of 
“misjoinder,”  ‘‘multifariousness’” or 
“duplicity.” Code 1933, §§ 


3-114, 22- 
1208.—Belle Isle v. Moore, 10 S.H.2d 
923, 190 Ga. 881. 

Ga.App. In action against landlord 
for injuries sustained by customer of 
tenant when plank in floor in tenant’s 
store gave way, petition alleging that 
landlord failed to repair after notice 
and that premises were in bad repair at 
the time they were rented was not du- 
plicitous, where suit was for renting 
defective premises and not for failure 
to repair a defect arising after tenancy. 
—Wilson v. Elijah A. Brown Co., 
S.E.2d 219, 62 Ga.App. 898. 


GaApp. First count of amendment 
was not “multifarious” on ground that 
suit was brought on a verbal account 
stated and also on a written account 
stated, where only one account stated 
was set forth, and the allegations ob- 
jected to merely showed that it was 
agreed on by the defendant both orally 
and in writing.—Martin y. Mayer, 11 S. 
E.2d 218. 


110, § 157(2).—Gillfes v. Marsha 
N.E.2d 982, 308 Ill.App. 443. 5 

Me. In action on the case for nui 
ance, 


way, was not “duplicitous” on grount 
that two distinct causes of action and 
two demands for damages were joined 


action for damage to right of way 
case and statutory.—Graham vy. L 
den, 15 A.2d 69, Leon 
In action on the case for nuisa 
where a single transaction such as erec- 
tion and maintenance of a buildi 
relied upon as basis of recovery, t ; 
is no ‘duplicity’ even though facts 
show liabilities for which ) 
causes of action could not be joined.— 
Graham v. Lowden, 15 A.2d 69. 
Me. Laying, several injuries or k 5 
of damage resulting from a_ single 
wrongful act in one count of a decl 
ration is not “duplicity”,-and a decla- 
ration is not double because more thar 
one cause of action ig set forth in o 
count, provided not more than one in- 
dependent and_ sufficient ground. is 
therein alleged in support of a single 
A ae ASUS v. Lowden, 15. 
iN 


N.Y.Sup. It was improper to unite in 
same cause of action a cause of 
in slander with one in libel.—Rule 
Civil Practice, rule 90.—Roberts 
Pratt, 21 N.Y.8.2d 545, 174 Mise. 5 


§ 184 : 

Cal.App. The fact that complaint 
was entitled as an unlawful detaine 
action and the summons was entitled 
as an unlawful detainer summons, did 
not determine the character of the ac 
tion.—Martin v. Pacific Southwest 
Royalties, 106 P.2d 4438. ety 


Cal.App. The prayer of a complaint 
can be consulted in determining char 
acter of action.—Hilton v. Reed, 
P.2d 98. ee 

Fla. Where facts are within knowl- — 
edge of plaintiff, the law casts on him 
duty to allege in his declaration state-— 
ments of facts distinctly and clearly so 
as to apprise defendant of particular 
acts upon which the action is based 
and all the essential elements of a 
cause of action should be accurately 
and succinctly stated.—Butler v. Maney, 
200 So. 226. a 

Ga, A mere prayer for an account-, 
ing in an action seeking damages for 
tort, and based upon no trust or fiduci- 
ary relation, will not make a petition a 


one in equity, but where petition seeks 
to establish and enforce a trust, or | 
where a fiduciary relation exists, an 
accounting in equity is proper, Code 
1933, § 10-102.—Grant v. Hart, 14 S.B. 
2d 860. nia 

Ga. Where equity did not have ju- 
risdiction of partnership accounting 
suit which was instituted after dissolu- 
tion of partnership by a petition con- 
taining allegations appropriate to com- 
mon-law action of damages for fraud 
and deceit, the prayer “for such other 
and further relief as to the court may 
seem meet and proper’ did not make 
the suit an “equity case’ within the 
jurisdiction of the Supreme Court.— 
Manry v. Hendricks, 15 8.H.2d 434. 

Where there was no need of equity to 
grant to complainant all the relief she 
needed, it would not be presumed that 
complainant intended to invoke need- 
less powers of court of equity, even if 
her petition was susceptible of two 
constructions.—Manry v. Hendricks, 15 
S.H.2d 434. : 

Ind. The theory of a complaint must 
be determined by its leading _allega- 
tions.—Armstrong vy. Illinois Bankers 
Life Ass’n, 29 N.H.2d 415, rehearing ~ 
denied 29 N.H.2d 953. 3 

La. The character of an action is — ; 
fixed by the prayer of the petition.— f 

>» 
it 


iss 


j ony 


. State ex rel. Brown y. United Gas Pub- 
lie Service Co., 2 So.2d 41, 197 La. 
616. ae : , 
__La.App. The prayer of a _ petition 
discloses the nature of the action.— 
Annison v. Womack, 200 So. 663. 
Mich. The jurisdiction of a court of 
equity cannot be predicated upon the 
prayer for relief, but must be based 
upon the allegations of fact in the 
ecomplaint—Wedin v. Atherholt, 298 N. 
W. 483, 298 Mich. 142. ae’ 
Mo. Prayer is not part of “petition 


nd for judgment would not s 
A to a general demurrer. 


Comp. 


‘N.Y.Sup. The nature of action is not 
ffected by prayer of complaint for 
elief, and fact that plaintiffs ask for 
rong relief or are not entitled to all 
any of relief sought or that such 
relief is inconsistent with cause of ac- 
tion stated is immaterial, as regards 
motion to dismiss but relief to be 
arded must be left to trial court for 
termination, if complaint states cause 
* action.—Drivas v. Lekas, 23 N.Y.S. 
d 1015, affirmed 23 N.Y.S.2d 1018, 260 
_ App.Diy. 865. : 

‘The fact that plaintiff suggests spe- 
ie types of relief does not deprive 
m of cause of action in equity, as he 
ght be entitled to part, if not all, of 
lief sought under mere blanket pray- 
er to award such relief as should 
equitably be decreed.—Drivas y. Lekas, 
12 N.Y.S.2d 1015, affirmed 23 N.Y.S. 
d 1018, 260 App.Div. 865. 

.Y.Sup. Neither the prayer for re- 
lief nor the theories of plaintiff nor his 
characterization of the plea control 
court in its construction of pleading, 


recovery stressed by 

-v. Atlantic & N. C. 
22, 218 N.C. 292. 
Okl. In determining the character 
nd subject matter of an action, no 
particular portion of a single pleading 
therein should be considered exclu- 
sively, but all pleadings comprising 

‘the statement of the cause or causes 
of action should be considered.—Board 

of Com’rs of Muskogee County v. 
|. Kenney, 110 P.2d 1105. 

—-s- Pex.Civ.App. Where part of petition 
alleged that oil drilling contract had 
“become void and should be canceled, 
and prayer for relief was to the same 
effect, but remainder of petition unmis- 
takably revealed that suit was really 
for damages, damages for breach could 
be recovered as against contention that 


Co., 10 S.E.2d 


ei suit was for rescission.—Carter v. My- 
aig ers, 149 S.W.2d 248. 

Wash. The prayer could not enlarge 
j the scope of the pleading and was no 
3) part of the complaint.—Sandgren vy. 
ti West, 115 P.2d 724. 

Where the complaint is ambiguous, 
the prayer may be considered in aid 
Bi, of the interpretation of the complaint. 
<a —Sandgren vy. West, 115 P.2d 724, 

a) A prayer cannot change the 


legal 


2 i 

va effect of what is alleged in a complaint, 
» © —Sandgren-v. West, 115 P.2d 724. 
a. : § 188 

~~~ Cail.App. It is not essential that a 


complaint state a cause of action for 
the relief which plaintiff .seeks pro- 
vided that facts stated show some 
right of recovery, and a party cannot 
be thrown out of court merely because 
he may have misconceived the form 
of relief to which he is entitled._— 
Lundberg y. Katz, 111 P.2d 917. 


1 
; 


f i 

Kan. A prayer in a p D 
part of the cause of action and can be 
of assistance only to indicate the relief 
to which the pleader may think he is 
entitled, and it does not determine the 
relief to which he is actually entitled 
or which ultimately will be decreed.— 
Eberhardt Lumber Co. y. Lecuyer, 110 
P.2d 757, 153 Kan. 386. 

N.Y.App.Div. An inadvertent demand 
in prayer for relief may be disregard- 
ed.—Kelsey vy. Ellis, 21 N.Y.S.2d 402, 
259 App.Div. 1070. 

Tex.Civ.App. A defendant was bound 
by allegations of fact as to damages in 
a cross-action, notwithstanding that 
prayer was for a larger amount of 
damages, since, while the prayer may 
be considered in construing the plead- 
ing, it is subordinate to allegations of 
facts. Vernon’s Ann.Civ.St. art. 2001, 
pubd. 3.—Murphy v. Bain, 142 S.W.2d 

Wash. The prayer is not a part of 
the complaint and cannot enlarge the 
scope thereof.—State ex rel. White v. 
Douglas, 107 P.2d 593. 

§ 194 : 

Pa.Com.Pl. The Practice Law, 12 
P.S. § 392, requires that there be en- 
dorsed on the cover of the plaintiff 
statement a notice to the defendant to 
file an affidavit of defense within fif- 
teen days from the service of the 
statement of claim, and must be fol- 
lowed by the name of the plaintiff’s 
attorney or his own name and an ad- 
dress within the county where all pa- 
pers are to be served.—Newell v. Le- 
Suer, 23 Erie 1382, 55 York 71. 


§ 197 

Cal. Generally, pleadings on part of 
a defendant are for purpose of nar- 
rowing the issues and thus saving time 
of the court.—Fleming v. Bennett, 116 
P.2d 442. 

Md. To constitute a good ‘plea in 
bar’, the matter pleaded must, if true, 
afford a full and complete answer to 
the action and show that there is no 
right of recovery.—Takoma Park Bank 
v. Abbott. 19 A.2d 169. 

Mont. A plaintiff is not compelled to 
litigate issues foreign to the matter 
which is the subject of the action as 
made by his complaint, but he must be 
prepared to meet the opposition of 
any matter from his adversary that 
will stand in the way of recovery.— 
State ex rel. Bedord vy. District Court 
of Ninth Judicial Dist. in and for Gla- 
cier County, 114 P.2d 265. 

Tex.Civ.App. The fundamental dis- 
tinction between a “plea in bar” and 
“plea in abatement’? is that former 
goes to the cause of action while the 
latter goes only to the action, and a 
successful establishing of a plea in bar 
extinguishes plaintiff's cause of action 
while effect of establishing a plea in 
abatement is a judgment either post- 
poning or dismissing the action and 
cause of action is unaffected thereby. 
—Galvan v. City of Brownsville, 144 
S.W.2d 966, error granted. 


§ 198 
Minn. A defendant need not plead 
laches in his answer in order to avail 
himself of such defense.—Cantieny vy. 
Boze, 296 N.W. 491. 


Ohio App. If a party can plead a 
fact, material to his defense, and omits 
to do it at a proper time, he can never 
avail himself of it afterwards, unless 
he can make a satisfactory showing as 
to why he did not interpose his defense. 
—Butcher v. Johnson, 29 N.H.2d 636, 65 
Ohio App., 2638. 

Utah, The statute of limitations and 
laches are “affirmative defenses” which 
must be pleaded.—In re Jones’ state, 
104 P.2d 210. 


8 199 

D.C.N.Y. Although an “answer” need 
not set forth evidence or disclose names 
of defendant’s witnesses, an “answer” 
must contain a statement of such defi- 
nite nature that plaintiff will be in- 
formed of defense that he must be pre- 
pared to meet.—Sweeney vy. Buffalo 
Courier Express, 35 F.Supp. 446, 


§ 202 
Cal.App, Ordinarily, “laches” is an 
affirmative defense to be set up by way 


etition is no 


rehearing denied 111 P.2 
Colo. In suit to foreclose 

mortgage, defendants’ contention tha 
amended complaint did not state facts 


because chattel mortgage set out therein 
failed to show that acknowledgment 
before notary public was under seal 
should be raised by way of answer, not 
by demurrer to complaint.—Paoli State 
Bank y. Barker, 113 P.2d 1004. 

Ill.App. Generally affirmative defense 
is first raised by defendant, and if 
plaintiff is convinced that facts set up 
do constitute affirmative defense, he 
then files a reply to arrive at issue as 
to such facts, otherwise he moves to 
strike such alleged defense on basis 
that in law it does not constitute a de- 
fense. Smith-Hurd Stats. ec. 110, § 167, 
subd. 4.—Noyes v. Gold, 34 N.H.2d 1, 
310 Ill.App. 1. 

Iowa. Where petition attacking tax 
deed does not show compliance with 
statute’ requiring payment of taxes as 
a prerequisite to an attack on tax title, 
question of compliance with the statute 
must be raised either by way of demur- 
rer or in any event by answer to the 
petition, and cannot be raised for the 
first time on appeal. Code 1939, § 7290. 
Behe a vy. Chambers, 296 N.W. 


Kan. ‘‘Laches” is generally a matter 
for affirmative defense although issue of 
laches may be raised by demurrer.— 
City of Osawatomie v. Board of Com’rs 
of Miami County, 110 P.2d 748, 153 
Kan, 332. ists te 

La. In action on a note executed by 
a farm loan association, exceptions of 
no right or cause of action on ground 
that association had no right to borrow 
money or execute notes were not well 
founded, since such grounds of defense 
were matters which should haye been 
raised by way of special defense to be 
determined when the merits were in- 
auired into.—Stafford’s Estate v. Pro- 
gressive Nat. Farm Loan Ass’n, 3 So.2d 
532, 198 La. 122. 

Mo.App. The defenses of ratification 
and estoppel must be pleaded by de- 
fendant where defendant expects to 
rely upon them as a basis for defeat- 
ing the plaintiff's cause of action.— 
Longo v. John Hancock Mut. Life Ins. 
Co., 142 S.W.2d 871. i 

Mo.App. The sufficiency of a petition 
as against demurrer is to be determined 
by what appears upon face of petition, 
and matters not appearing upon its 
face cannot be raised by demurrer, but 
only by answer to the petition.—Mad- 
den v. Fitzsimmons, 150 S.W.2d 761. 

Mont. A defendant may set up by 
answer any matter that will tend to 
defeat or reduce the plaintiff’s claim, 
and the matter may be purely defensive 
to disprove the plaintiff’s claim, or it 
may be affirmative matter, counter- 
demands based on causes of action of 
like nature, or growing out of the same 
transaction as that which is the basis 
of the plaintiff’s complaint, and pleaded 
as an offset to the plaintiff’s claim, and 
which may result in affirmative judg- 
ment for the defendant, and the plead- 
ings for those purposes may be made 
and filed as a matter of right. Rev. 
Codes 1935, §§ 9137-9140.—State ex 
rel. Bedord v. District Court of Ninth 
Judicial Dist. in and for Glacier County, 
114 P.2d 265. 

A “cross-complaint” is to be used 
when a defendant is entitled to some 
relief against the plaintiff in respect 
to the subject-matter of the action, but 
the relief cannot be obtained by setting 
up the facts in the answer as defensive 
matter, nor as a counterclaim. Rev. 
Codes 1935, § 9151.—State ex rel. Bed- 
ord v. District Court of Ninth Judicial 
Dist. in and for Glacier County, 114 P. 
2d 265, 

N.J.Sup. Where all relevant facts 
are admitted by both parties and only 
law question is left for determination, 
defendant’s motion to strike complaint 
as stating no cause of action will be 
considered on its merits, its 
procedural propriety is questionable 
because complaint on its face states 
cause of action and grounds of motion 
would have been stated more properly 


though 


sufficient to constitute cause of action, 


i”, 

‘aitoute Iro1 

bury Park, 19 
sc. at affirmed 21 
_ N.J.Sup. Motion to strike complaint 
on ground that plaintiff was precluded 
from _ bringing action because plaintiff 
failed to set off claim urged in a prior 
suit between same parties was not a 
motion in nature of a “plea in abate- 
ment,” since there was no attack on 
jurisdiction of court, no showing of 
disability of parties or defects in com- 
plaint or process, and motion was ad- 
dressed to a point of law which should 
be raised in answer and disposed of 
before, at or after trial under Supreme 
Court rule. Sup.Ct. Rules 40, 56, N.J. 
8.4, Tit. 2; N.J.S.A. 2:26-190, 2:26-191. 
_ —Citizens Nat. Bank of Netcong v. John 
fae: Inc., 20 A.2d 702, 19 N.J-Mise. 


N.Y.App.Div. In corporation’s action 
to recover money paid manager as his 
share of yearly profits on ground that 
because of defalcations of bookkeeper, 
payments to manager had not been 
based upon proper computation of prof- 
its, manager’s contention ‘that book- 

_keeper’s defalcations were not a proper 
charge against net profits under proper 
accounting practice, was properly set 
forth as an affirmative defense in order 
to avoid any claim of surprise on part 
of plaintiff, notwithstanding allegations 
of such defense could have been proven 
under general denial West Washing- 
ton Cut Meat Center y. Solomon, 24 
N.Y.S.2d 209, 260 App.Div. 741. 

Tex.Civ.App. A plea which extin- 
guishes a cause of action asserted 
should be pleaded in bar and not in 
abatement.—Galvan y. City of Browns- 
ville, 144 S.W.2d epee, granted. 


§ 

D.C.Va. Under the Virginia notice of 
motion statute, a defendant may plead 
on, the return day, but his failure to 
do so does not in itself bar him from 
pleading later, and after maturity of 
notice, the court may require defend- 
ant to plead by a named date and if 
defendant fails to plead within time 
ordered, he may not thereafter plead 
except by leave of court, but in ab- 
sence of an order of court requiring 
him to plead within a named time, he 
may plead at any time up to trial. 
Code Va.1919, § 6046, as amended by 
Acts 1928, e. 121.—Bolling v. Merchants 
& Business Mens Mut. Fire Ins. Co., 39 
F.Supp. 625. 

D.C.Va. Under the Virginia notice of 
motion statute, though a defendant 
does not lose the right to plead after 
the return day in absence of an order 
requiring him to plead on the return 
day, where an order requiring defend- 
ant to plead has been entered, the right 
to plead is limited by the terms of 
that order, and defendant cannot plead 
after the time limited except by leave 
of court for good cause shown. Code 
Va.1919, § 6046, as amended by Acts 
1928, c. 121.—Bolling v. Merchants & 
Business Mens Mut. Fire Ins. Co., 
F.Supp. 625. 

Ga. Where a case has never been 
marked “in default’? on the docket, and 
no order has been taken declaring it 
“in default”, an answer to the merits, 
filed at a term subsequent to the ap- 
pearance term, is timely. Code 1933, 
5 110-401.—Davis v. Freeman, 10 8.H. 

d 847, 190 Ga. 833. 

Where case had not been marked ‘‘in 
default” at the first term, time within 
which defendant could answer was ac- 
cordingly prolonged, and allowing de- 
fendant to file an answer after trial had 
opened and was in progress was_ not 
improper. Code 1933, § 110-401.—Dav- 
rey Treeman, 10 S.H.2d 847, 190 Ga. 

N.Y.App.Div. Where a defendant 
seeks to file an answer more than 20 
days after service of summons and 
complaint, proper exercise of discretion 
leans toward giving defendant his day 
in court, and answer'may be filed unless 
defendant has acted willfully or in bad 
faith or has been grossly and inexcus- 
ably negligent.—Bond Stores v. Turner, 
29 N.Y.S.2d 82, 262 App.Div. 417. 
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 N.M. Where defendants, J 
er last defendant was served with sum- 
mons, filed motion for discovery of 
documents, time for filing answer was 
tolled until necessary documents were 
produced by plaintiff. Comp.St.1929, §§ 
105-308, 105-804.—Fuller vy. Crocker, 
105 P.2d 472, 44 N.M. 499, ‘ 


§ 240 

Cal.App. A defendant appearing sep- 
arately is not required to answer al- 
legations in complaint which relate 
solely to other defendants, and one of 
several defendants may allege matters 
as an affirmative defense which are 
not available to, or sought to be availed 
OLGE RDS: his codefendants.—Central 
Heights Imp. Co. v. Memorial Parks, 
105"P.2d +596; 


} § 245 
Md. Unless a plea expressly states 
that it is intended only as an answer 
to a part, it will be taken as extend- 
ing to the whole, and will necessarily 
then be held bad on demurrer, unless 
it presents a good defense to the whole 
pleading.—Takoma Park Bank v, Ab- 
bott, 19 A.2d 169. 
§ 248 
La.App. Defendant’s general denial 
of article “as written” of plaintiff’s pe- 
tition alleging that defendant signed 
application for bond applied to the al- 
legations of the article, and was not a 


“denial” of the signature on the ap-. 


plication within meaning of statute pro- 
viding that a defendant whose signa- 
ture shall have been proved after his 
having denied it shall be barred from 
every other defense, and hence the fact 
that defendant on cross-examination 
admitted his signature to the applica- 
tion did not deprive him of defenses 
other than that he did not sign applica- 
tion. Code Prac. art. 326—Standard 
Accident Ins. Co. v. Fell, 2 So.2d 519. 

Under the statute providing that the 
defendant, whose signature shall have 
been proved after his having denied it, 
shall be barred from every other de- 
fense, the denial must be express and 
special to bar other defenses, and a 
general denial is not sufficient. Code 
Prac. art. 326.—Standard Accident Ins. 
Co. yv. Fell, 2 So.2d 519. 


§ 254 
Cal. In action against hospital for 
injuries to patient, complaint, alleging 
that one of plaintiff's ribs was broken 
through defendant’s negligence, reck- 
lessness, and want of ordinary care aft- 
er plaintiff entered hospital for kidney 
operation, was not subject to general 
demurrer as fatally uncertain because 
of failure to specify manner in which 
rib was broken or defendant’s acts re- 
sponsible for such injury.—Guilliams v. 
Hollywood Hospital, 114 P.2d 1, prior 

opinion 105 P.2d 318, 


Ga, A general demurrer to a petition 
does not raise questions as to multi- 
fariousness, duplicity, or misjoinder of 
causes of action, or as to nonjoinder or 
misjoinder of parties, but as to such 
matters, a special demurrer is neces- 
sary.—Grant v. Hart, 14 S.H.2d 860. 

Miss. Inconsistent pleas may, in 
courts of law, be filed together.—Stone 
vy. Grenada Grocery Co., 1 So.2d 229. 

§ 255 

Mo.App. In tenant’s action for tres- 
pass against sheriff and deputy evict- 
jing tenant in proceeding instituted by 
landlord under landlord and tenant act, 
contention of tenant not attacking 
pleadings of sheriff and deputy in trial 
court, that allegations of answer of 
sheriff and deputy were self-destructive 
and of no effect, on ground that allega- 
tions consisted of denials of charges 
contained in petition, combined with 
pleas of justification of charges which, 
it was claimed, were not permitted un- 
der code of civil procedure, was with- 
out merit. Rev.St.1939, § 2994, Mo.St. 
Ann. § 2607, p. 4847.—Adams v. Stock- 
ton, 151 S.W.2d 127. 

Pa.Com.Pl. A defendant cannot in 
one paragraph of his affidavit of de- 
fense deny that he dealt with the plain- 
tiffs, and in another paragraph attempt 
to collect from plaintiffs for damages 


12 days aft-— 


Fg 


1! > er Bie) ch ; ¥ 1) ue 

alleged arising out of the same trans- _ 

action.—Minet Motor Co. v. Red Lion | 

Buick Service, 54 roe 113. ety ; 
> = Fo re 


8 t uy 
Mo. Wife’s plea that she and her 
deceased husband held secured notes as 
tenants by the entirety was not in j 
sistent with plea that shortly prior to 
husband’s death he gave and_surre 
dered “his interest’ in and deliverec 
the notes to wife.—Schwind y. O’ 
loran, 142 S.W.2d ‘55. 
§ 270 ef 
Fla. A plea of privilege amounts to 
a plea in abatement and not a 
of jurisdiction—Sullivan vy. Arbuthno 
200 So. 708. ‘4 


} 


8 272 , 
Ala.App. A complaint alleging th 
on certain day and place motortruck 
which plaintiff was riding was str 
by train at a grade crossing, a 
proximate result of which plaintiff 
tained enumerated injuries which 
sulted from defendant’s negligent 
eration of train, was not demurrab 
ground that it did not state a cau 
action and that the- averments 
mere “conclusions” of the pleader a 
were too vague, uncertain and indefinite 
and did not show breach of duty b 
railroad.—Sloss-Sheffield Steel & 
Co. v. Willingham, 199 So. 15, 29 Ai 
App. 569, cause remanded 199 So. 28 
240 Ala. 294. A 
Cal.App. 
and not a 


Negligence is an “ultima' 
“conclusion of 


furnishing 
allegations that failure 


highway in complete and total d 
ness, and thereby caused him to run 
the road down an embankment, 


resulting from 
truck accident 


sions” 
predicated on facts alleged.—Alford v 
Zeigler, 16 §.H.2d 69. ¥ 
Where patient’s petition al- 


of patient’s physicians, that the em- 
ployee who placed pad on patient’s le 
was not properly trained and lacked 
experience, and that employees did not 
make a proper observation of patient’s © 
leg during time electric pad was ap- 
plied thereto, allegation that hospital 
was negligent in allowing patient’s leg 
to be burned and injured as alleged, 
was not a  ‘“‘conclusion’’—Piedmont 
Hospital v. Anderson, 16 S.H.2d 90. 

Ga.App. A general allegation of neg- 
ligence is a mere ‘“‘conclusion’’.—What- 
ley v. Henry, 16 §8.H.2d 214. 

La.App. In suit against automobile 
owner for death caused by automobile 
driven by owner’s son, allegation that 
son was a reckless driver was a mere 
conclusion.—Bailey v. Simon, 199 So. 
185. 

La.App. An injured person to set 
out a cause of action against a motorist 
whose automobile struck him must spe- 
cifically allege that the motorist was 
negligent and that his negligence was 
the proximate cause of the accident and 
resultant injuries, and it is not enough - 
to allege in general terms that the acci- _ 


gence of the motorist, nor are conclu- 
 . sions of the pleader sufficient, but facts 
constituting the negligence must be al- 
 leged.—Lewis v. Jeffress, 3 So.2d 477. 
Or. In action for death from injuries 
suffered in automobile collision, sub- 
“paragraph of complaint, alleging that 
accident was caused by negligence of 
 defendant’s testator in recklessly driv- 
ing automobile carelessly, heedlessly, 

and in willful and wanton disregard of 
_ others’ rights and safety, without due 
caution and circumspection, at speed 
and in manner endangering others’ per- 
sons and property, was not bad as 
merely stating ‘conclusions of law”, as 
it averred facts virtually in language of 
statute defining reckless driving. Code 
upp.1935, § 55-2105(a).—Babcock vy. 
Gray, 107 P.2d eee, 


Ss D.¢.8.C. A “plea in abatement” sim- 
Pry ply destroys the pending action but 
does not prevent the plaintiff from com- 
? _ mencing it again.—Sweeney v. Green- 

wood Index-Journal Co., 37 F.Supp. 
“484 


Fla. A plea of privilege amounts to 

a plea in abatement and not a plea of 

 jurisdiction—Sullivan v. Arbuthnot, 

ae 200 eons 
it 


must 


in abatement” 
matter 


all 


Deep Vein Coal Co. v. Dowdle, 33 
E.2d 981. 
To take advantage of a return on a 
‘summons, the facts must be pleaded 
in a plea in abatement, but pleader is 
not required to introduce independent 
evidence to prove that he has volun- 
arily appeared to the action when 
he court’s record, of which it will 
ake notice, fully discloses that he has 
ot appeared.—Deep Vein Coal Co. Vv. 
Dowdle, 33 N.H.2d 981. | : 
N.J.Sup. Motion to strike complaint 
on ground that plaintiff was precluded 
from bringing action because plaintiff 
failed to set off claim urged in a prior 
suit between same parties was not a mo- 
tion in nature of a “plea in abatement, 
since there was no attack on jurisdic- 
tion of court, no showing of disability 
of parties or defects in complaint or 
-_-process, and motion was addressed ‘to 
a point of law which should be raised 
in answer and disposed of before, at or 
: after trial under Supreme Court rule. 
Ben sup.ct. Rules 40,.56, N.J.SA.. Tit. 23 
— NJS.A. 2:26-190, 2:26-191.—Citizens 
~ Nat. Bank of Netcong v. John Wills, 
©. \Ine., 20, A.2d 702, 19 N.J-Misc. 450. 
Weg = Tenn.App. Pleas in abatement are 
allowed stricti juris and no latitude 
in practice is extended to them, but 
they must always be filed in the right 
time, in the right place, and be prop- 
erly verified before court will entertain 
‘them, since they are construed with 
great strictness and are not favored 
in the law.—Summers v. Bond-Chad- 
well Co., 145 S.W.2d 7. 
Tex.Civ.App. The fundamental dis- 
tinction between a “plea in bar” and 
“plea in abatement” is that former 
goes to the cause of action while the 
latter goes only to the action, and 
~ a successful establishing of a plea in 
bar extinguishes plaintiff’s cause of ac- 
tion while effect of establishing a plea 
in abatement is a judgment either post- 
poning or dismissing the action and 
cause of action ig unaffected thereby.— 
Galvan y. City of Brownsville, 144 S.W. 
2d 966, error granted. 
: 279 
NM. A ‘plea of another action 
pending” is a “plea in abatement”, and 
it was “waived” by failure to present it 
before answer.—Tondre v. Garcia, 116 
P.2d 584, 45 N.M. 433. 
t § 286 
i Tex.Civ.App. Defendant did not 
waive his plea of privilege to be sued in 
another county by filing motion to dis- 
solve temporary injunction.—McKinney 
v, Texas Life Ins. Co., 143 S.W.2d 789. 
Error dismissed, qucament correct. 


Tex.Civ.App. In suit against foreign 


dent was caused solely by the negli-. 


a 


corporation, an amicus curie sugges- 
tion filed by attorney to effect that the 
agent who was served as corporation’s 
agent was not in fact corporation’s 
agent did not constitute an “appear- 
ance’ by the corporation, where on the 
record suggestion was filed by attor- 
ney as an amicus curie and not as cor- 
poration’s attorney.—Steamaster, Auto- 
Ppwe Aiea Co. y. Cleveland, 146 S.W. 
d : 


§ 2 

Tex.Civ.App. In action for injuries 
sustained in~an automobile collision 
where there was nothing to indicate 
that defendant suffered injury by trial 
of plea of privilege together with the 
case on its merits, failure to grant 
separate trial of plea of privilege was 
not error. Rev.St.1925. art. 1995, subd. 
9.—Newlin v. Smith, 142 S.W.2d 610, er- 
ror granted, 

Tex.Civ.App. Where vendee brought 
action for breach of contract to sell 
realty in county other than that of 
defendant vendor’s residence, in order 
to hold venue in the county of suit, 
wherein realty was situated and con- 
tract sued on entered into by alleged 
agent of vendor, vendee was required 
to show a prima facie right to re- 
cover.—Joske Bros. Co. v. Hddingston, 
145 S.W.2d 296. 

Where vendee brought action for 
breach of contract to sell realty in a 
county other than that of vendor's resi- 


» dence, one of the essential facts upon 


which rested venue in the county of 
suit was the agency of the person 
who allegedly acted for the vendor in 
making the contract sued on in the 
county of suit, and therefore in order 
to make out a prima. facie case for 
recovery and hold venue in such coun- 
ty, vendee was required to show that 
such alleged agent was. actually ven- 
dor’s agent to sell the land.—Joske 
ees, Co. v. BWddingston, 145 S.W.2d 

In vendee’s action for breach of con- 
tract to sell realty, which action was 
brought in county where realty was 
situate, where undisputed evidence was 
insufficient to establish the agency of 
the person who executed contract sued 
on, purportedly as the agent for ven- 
dor, trial court should have sustained 
vendor’s plea of privilege to be sued 
in the county of vendor’s residence 
since vendee had failed to make out 
a prima facie case for recovery.—Joske 
eee Co. v. Eddingston, 145 S.w.2d 

Tex.Civ.App. In action against two 
defendants, only one of whom resides 
in county wherein suit was filed, plain- 
tiff must prove valid cause of action 
against such defendant. Vernon’s Ann. 
Civ.St. art. 1995, § 29a.—R. E. Cox Dr 
Goods Co. v. Kellog, 145 S.W.2d &75, 
error refused. 

Tex.Civ.App. In action for breach of 
contract, on trial of defendant’s plea 
of privilege, where pleadings and proof 
showed that contract was made for 
benefit of plaintiff, although plaintiff’s 
name did not appear thereon, the con- 
tract was admissible over specific ob- 
jection that plaintiff's name appeared 
nowhere therein and that plaintiff was 
not a party to the contract.—Dobb y. 


Perry, 145 S.W.2d 1103: 
_Tex.Civ.App. Where plaintiff in ac- 
tion in Travis county for breach of 


contract alleged and proved that de- 
fendant was incorporated under a cor- 
porate name, that its incorporators 
were named individuals, who filed and 
recorded an affidavit in Travis county, 
that defendant was operating there, 
that defendant had an agent or man- 
ager in the person of an individual 
there, and that contract of employ- 
ment of plaintiff by defendant was 
made and performed and breached 
there, there was sufficient showing that 
defendant was a “private corporation” 
within the venue statute so as to au- 
thorize suit in Travis county notwith- 
standing corporation’s principal place 
of business was in another county. 
Vernon’s Ann.Ciy.St. art. 1995, subd. 
23—Royal Credit Clothiers y. Phillips, 
145 S.W.2d 1111, error dismissed, 
Tex.Civ.App. In action to recover 
shares of stock or in the alternative to 


pert | 


_recover for conversion wher 
was offered under the altern é 
mand on hearing of plea of privilege, 
allegations could not be given effect in 
determining venue.—Hwi Moody, 
146 S.W.2d 274. , i 

In action to recover shares of stock 
instituted in the county wherein cor- | 
poration issuing stock was domiciled, 
venue was established by plaintiff's 
showing of the nature of the cause of 
action, by introducing petition and 
controverting affidavit, and proof that 
corporation issuing the shares was 
domiciled and operated exclusively in 
the county of suit. Vernon’s Ann.Civ. 
St. art. 1995, subd. 10.—Ewing v. 
Moody, 146 S.W.2d 274. 

Tex.Civ.App. In action on employ- 
ment contract which was brought in 
county other than county of corporate 
defendant’s domicile under exception to 
venue statute, plaintiff, in order to de- 
feat defendant’s plea of privilege, had 
burden of establishing not only that if 
plaintiff had cause of action it arose in 
county wherein action was brought, 
but of establishing the cause of action. 
Rev.St.1925, art. 1995, subd. 23.—Hdu- 
eators Mut. Life Ins. Co. of America v. 
Skinner, 146 S.W.2d 276. ; 

In action on employment contract 
which was brought in county other 
than county of corporate defendant’s 
domicile, under venue statute excep- 
tion, wherein defendant filed plea of 
privilege, plaintiff failed to sustain bur- 
den of establishing cause of action 
which arose in county wherein action 
was brought, in view of evidence that 
plaintiff breached the contract by fail- 


give 
ng v. 


_ing to produce amount of business re- 


quired thereby and by violating provi- 
sions requiring him to give all of his 
time to the defendant. Revy.St.1925, 
art. 1995, subd. 23.—Hducators Mut. 
Life Ins. Co. of America v. Skinner, 146 
S.W.2d 276. 

Tex.Civ.App. Where court orders 
continuing without prejudice a hear- 
ing on a plea of privilege and contro- 
verting affidavit to succeeding terms of 
court recited that business of court 
necessitated such continuances, motion 
to strike controverting affidavit on 
ground that it had been waived by 
failure to procure a hearing thereon 
was properly overruled, since nothing 
contained in the orders of continuance 
tended to negative the presumption 
that continuances were ordered in com- 
pliance with statute requiring pleas to 
the jurisdiction to be determined at 
term filed, when business of court will 
permit. Vernon’s Ann.Civ.St. art. 2013. 
—Painter Bus Lines v. Carpenter, 146 
S.W.2d 278. 

In suit against private corporation in 
order to maintain venue in county oth-’ 
er than that of corporation’s domicile 
under statutory exception permitting 
such suit in county in which corpora- 
tion has an agency or representative, 
plaintiff must prove that defendant is a 
corporation and has an agency or rep- 
resentative in county of suit. Vernon’s 
Ann.Civ.St. art. 1995, subd. 23.—Paint- 
or eus Lines v. Carpenter, 146 S.W.2d 

In bus passenger’s tort action against 
bus company, in order to maintain 
venue in county: other than that of 
company’s domicile under statutory ex- 
ceptions permitting suit against private 
corporation in any county in which 
corporation has an agency or represen- 
tative, passenger was not required to 
make a prima facie showing of liability 
on company’s part, but only to prove. 
that bus company was a corporation 
and had an agent or representative 
in county of suit. Vernon’s Ann.Ciy, 
St. art. 1995, subd. 23.—Painter Bus 
Lines vy. Carpenter, 146 S.W.2d 278. 

Where a corporation under a contract 
with a bus company furnished terminal 
facilities for the company, handled bus 
company’s passengers’ baggage, sold 
tickets and remitted proceeds to bus 
company by “agency draft”, and gave 
out information concerning operation 
of company’s busses, the bus company 
had an “agent”? or representative in 
the county where such services were 
performed, within meaning of venue 
statute, so as to render bus company 


g 1995, subds. 
Oil Co., 146 

_ Tex,Civ.App. 

that defendant executed note sued up- 


‘ —Pain Bus Lines 
146 S.W.2d 278,” 
private corporation 


4a 
n 


in county other 


- than that of corporation’s domicile un-. 


der statutory exception permitting 
such suit in any county in which cor- 
poration had an agency or representa- 
tive, the fact that the agency or repre- 
sentative relied on in sustaining venue 
was operating in a corporate capacity 
was immaterial to question of venue. 
Vernon’s Ann.Civ.St. art. 1995, subd. 
23.—Painter Bus Lines vy. Carpenter, 
146 S.W.2d 278. 

Tex.Civ.App. The rule’ governing 

quantum of evidence necessary on a 
plea of privilege hearing in action for 
libel is that the necessary venue facts 
in such hearing must be proven by a 
preponderance of evidence.—Bell Pub. 
Co. v. Garrett Engineering Co., 146 S. 
W.2d 301, error dismissed. 

Eyidence offered by plaintiff at hear- 
ing on controverted plea of privilege 
in action for libel commenced in Har- 
ris county against residents of Bell 
county was sufficient to raise issue over 
whether published statements, which 
were libelous unless true, were facts, 
and was sufficient to sustain finding 

, that statements were false, and hence, a 
sufficient predicate being laid for ac- 
tionable libel, venue wags adequately 
sustained in Harris county. Vernon’s 
Ann.Civ.St. art. 1995, subd. 29.—Bell 
Pub. Co. vy. Garrett Engineering Co., 
146 S.W,2d 301, error dismissed. 

Where parties to action for libel 
stipulated that cause of action, if any, 
acerued on a certain date and that up- 
on such date plaintiff resided in coun- 
ty where action was filed, and state- 
ments published by defendants were li- 
-belous unless true, on hearing of con- 
troverted plea of privilege it was suf- 
ficient to sustain venue in county of 
plaintiff’s residence if only the fact that 
statements were false was proven by 
preponderance of evidence. Vernon’s 
Ann.Civ.St. art. 1995, subd. 29.—Bell 
Pub. Co. y. Garrett Engineering Co., 
146 S.W.2d 301, error dismissed. 

Tex.Civ.App. The right to sue in a 
county other than the county of the 
domicile of a defendant, such as a 
corporation, is for the plaintiff’s bene- 
fit, and plaintiff must present the facts 
necessary to show that his case comes 
within the exceptions to the general 
rule that no person who is an inhabi- 
tant of the state shall be sued out of 
the county in which he has his domi- 
cile. Rev.St.1925, art. 1995, subds. 23, 
27.—Talley v. Shasta Oil Co., 146 S.W. 
2d 802. : 

Plaintiffs suing corporation in a 
county other than the county of cor- 
poration’s residence had the burden of 
establishing that the corporation had 
an agent or representative within the 
county where the suit was brought. 
Reyv.S8t.1925, art. 1995, subds. 23, 27.— 
Talley v. Shasta Oil Co., 146 S.W.2d 
802 


Evidence that corporation having its 
residence in a county other than coun- 
ty of suit had four or five men within 
county to operate oil wells belonging 
to corporation, that those men trans- 

_ acted no business for corporation, and 
that an employee of corporation, who 
traveled around and looked after cor- 
poration’s leases, sometimes came to 
the lease and gave directions, estab- 
lished that those working on the lease 
were “employees” or “servants” of cor: 
poration, and not ‘agents’ or “repre- 
sentatives’ so as to permit suit against 
the corporation within the county. 
Rey.St.1935, art. 1995, subds. 23, 27.— 
Talley v. Shasta Oil Co., 146 S.W.2d 
802. 

Whether one who traveled around 
for corporation and looked after its oil 
leases, and who would tell workmen 
on the leases what to do if he found 
anything wrong, was an “agent’’ or 
“representative” within meaning of ex- 
ceptions to yenue statute, so as te per- 
mit suit in a county other than the 

-corporation’s residence, was for the 
trier of the facts. Rev.St.1925, art. 


\ 


maintaining venue of suit against 


She 
. W2 
Where proof was made 


5, sub —Talley v. Shasta 
dic O2ae Pe ied 


on and note was in possession of and 
was being exhibited by endorsee 
through’ its president who testified, 
ownership of the note was not put in 
issue by defendant’s plea of privilege 
to be sued in the county of his resi- 
dence rather than in county in which 
note showed it was payable. Vernon’s 
Ann.Ciy.St. arts. 1995, subd. 5, and 
5935, § 59.—Ryan v. Texas-Canadian 
Oil Corporation, 146 S.W.2d 805. 
Where proof was made that defend- 
ant executed note sued upon, and note, 
which was introduced in evidence, was 
in possession of and was being exhibit- 
ed by endorsee through its president 
who testified, and was made payable in 
county in which suit was filed, defend- 
ant’s plea of privilege to be sued in the 
county of his residence was properly 
overruled.—Ryan vy. Texas-Canadian Oil 
Corporation, 146 S.W.2d 805. 


Tex.Civ.App. In suit against foreign 
corporation as alleged successor of cor- 
poration which sold a boiler to plain- 
tiff who sought damages for breach of 
guaranty of efficiency, wherein foreign 
corporation filed plea of privilege to be 
sued in county wherein corporation’s 
agent resided, plaintiff had burden of 
establishing his cause of action, and 
such burden was not met by simple 
allegation in controverting affidavit 
that foreign corporation was the suc- 
cessor to the other corporation by 
change of corporate name, but such al- 
legation should have been sustained by 
proof.—Steamaster Automatic Boiler 
Co. v. Cleveland, 146 S.W.2d 1086. 

A plea of privilege to be sued in 
county of another state was fatally de- 
fective since it sought relief beyond 
jurisdiction of court, but since it con- 
stituted an effort to file a plea of priv- 
ilege, was subject to amendment.— 
Steamaster Automatic Boiler Co. v. 
Cleveland, 146 S.W.2d 1086. 

Tex.Civ.App. Where defendant’s plea 
of privilege was overruled without 
proper notice to defendant of plaintiffs’ 
controverting affidavit thereto, the 
judgment overruling defendant’s plea 
would be set aside upon motion filed 
by defendant at the same term of court. 
—South Texas Life Ins. Co. v. Danhaus, 
146 S.W.2d 1098. 

Where plaintiffs were diligent in se- 
curing judgment sustaining their con- 
troverting plea to defendant’s plea of 
privilege but judgment was set aside 
on motion by defendant for want of 
proper notice of plaintiffs’ controvert- 
ing plea, fact that due to delay in or- 
der to accommodate defendant, when 
original judgment was set aside, in- 
sufficient time remained of term for 
hearing controverting plea upon prop- 
er notice to defendant, did not deprive 
court of jurisdiction to hear the plea 
of privilege and controverting plea at 
succeeding term, notwithstanding stat- 
utory requirement that such pleas be 


heard at term at which filed. Vernon’s 
Ann,.Civ.St. art. 2013.—South Texas 
Life Ins. Co. v. Danhaus, 146 S.W.2d 
1098. 

Tex.Civ.App. Pleas of privilege 
which were in proper form, sufficient 


in content, and properly verified, were 
prima facie proof of the facts stated 
therein, and entitled defendants to be 
sued in county of their residence, un- 
less plaintiffs controverted such facts 
by affidavit and evidence showing ex- 
ception to the general venue statute. 
Rey.St.1925, art. 1995, subds. 9, 14.— 
Smith vy. W. T. Carter & Bro., 146 S.W. 
2d 1113. 

In order to sustain right to maintain 
suit in county where it was brought, 
against plea of privilege to be sued in 
county of defendant’s residence, plain- 


tiffs must both plead and prove facts 


conferring venue in county where suit 
was .brought. Rey.St.1925, art. 1995, 
subds. 9, 14.—Smith v. W. T. Carter & 
Bro., 146 S.W.2d 1113. 

Where plaintiffs introduced their first 
amended original petition in opposition 
to defendant’s plea of privilege, such 
petition merely showed the nature of 


their suit and was not evidence o 


and was not sufficient basis for over 


existence of any fact therein allege 
ruling pleas of privilege.—Smith v. W. 
T. Carter & Bro., 146 8.W.2d 1113. 
In action to recover land situated in 
county where suit was brought, 
for damages for slander of title, wher 
in defendants filed pleas of privilege t« 
be sued in county of their residence, 
evidence in support of controverting af-_ 
fidavits held to sustain pleas of privi 
lege based on contention that suit we 
merely for slander of title. Rev.St. 
1925, art. 1995, subds. 9, 14._Smith v. 
W. T. Carter & Bro., 146 S.W.2d 1113. ~ 


Tex.Civ.App. Controverting _ ) 
which merely alleged that defendant’, 
agent was guilty of certain acts of ne 
ligence in operation of truck at time | 
accident in Travis County, wherein 
plaintiff sought to establish venue, and 
did not allege that plaintiff’s wife, for — 
whose death plaintiff sought recovery, © 
died as result of injury received in t 
collision, nor that there was a colli 
nor that any damages resulted the 


. 


in Travis county. — 
Rev.St.1925, art. 1995, subd. 9.—Sala- 
diner v. Polanco, 147 S.W.2d 265. on 

Reference, in plea controverting plea 
of privilege, to plaintiff’s petition and 
adoption thereof, for the expressed pu 
pose of showing acts of negligence 
part of defendant and his agent at tir 
of accident, and commission of a Ss 
pass within venue statute exception, dic 
not adopt or incorporate the cau 
action asserted by plaintiff in his 
tition. 


venue in 
committed, must itself state a cause y 
action for trespass, and plaintiff’s peti- — 
tion cannot be considered in aid of the © 
affidavit unless it is adopted or so in- 
corporated by reference showing that 
plaintiff intended to unreservedly swea 
to all facets contained in the petition, as 
constituting his cause of action for 
damages resulting from the trespass. — 
Rev.St.1925, art. 1995, subd. 9—Sala- | 
diner v. Polanco, 147 S.W.2d 265. ae 

Where controverting affidavit failed to 
state cause of action for trespass in © 
county wherein suit was brought, but 
proof was suflicient to sustain venue in ~ 
that county, order overruling plea of — 
privilege to be sued in county of de- 
fendant’s residence was reversed and ~ 
cause was remanded in order that the | 
plaintiff might amend his controverting — 
affidavit so as to plead facts which 
would sustain venue in the county in 
which suit was brought. Rey.St.1925, 
art. 1995, subd, 9.—Saladiner v. Polan- 
co, 147 S.W.2d 265. 3 Mey 


Tex.Civ.App. Under statute provid- 
ing that corporation may be sued in 
any county in which the cause of ac- 
tion or part thereof arose, or in which 
corporation had agent or representative 
or principal office, or through which 
railroad extends or operates, it is not ‘ 
necessary that all of the contingencies 
and subdivisions contained in the stat- y 
ute be shown in order to establish ven- 
ue. Vernon’s Ann.Civ.St. art. 1995, 
subd. 23.—Municipal Life Ins. Co. v.  — 
United Fidelity Life Ins. Co., 147 S.W. 
2d 288. 

Where defendant’s plea of privilege 
and affidavit thereto admitted that de- 
fendant was a corporation, and plain- 
tiffs’ controverting affidavit alleged that 
defendant was a corporation, and orig- 
inal petition alleged that defendant had 
an agency and named representative in 
the county of suit, and trial court 
found that defendant was a corporation 
with domicile and principal office in an- 
other county in the state, and with a 
representative in the county of suit, it 
was conclusively established that de- 
fendant was a corporation having a 
representative in the county, and plea 
of privilege was required to be over- . 


ae 


= 


3 


bd. 23.—Municipal Life Ins, Co. v. 


i=] 


2d 288. 
_ Tex.Civ.App. Where defendant filed 
plea of privilege and plaintiff filed con- 
troverting affidavit, burden was on 
_ plaintiff to establish by preponderance 
_of the evidence facts set out in her 
econtroverting affidavit—Fruge v. Vito- 
pil, 147 S.W.2d 519. 
_ Where plaintiff offered no evidence in 
- support of controverting affidavit, order 
overruling defendant’s plea of privilege 
was error.—Fruge v. Vitopil, 147 S.W. 
Ruedas 19. 
- Tex.Civ.App. A plea of privilege 
ating that court ought not to take 
further cognizance of suit than_ to 
ransfer same to district court of Har- 
rison county because defendants were 
not residents of county of Gregg, the 
unty in which suit was instituted, but 
were residents of Harrison county, was 
ifficient and complied with statute. 
Vernon’s Ann.Civ.St. art. 2007.—Jones 
v. Smith, 147 S.W.2d 822. 
_A plea of privilege conforming to pro- 
visions of statute is sufficient and can- 
t be reached by general demurrer. 
rnon’s Ann.Civ.St. art. 2007.—Jones 
Smith, 147 S8.W.2d 822. 
Upon filing, in due time, of plea of 
rivilege, burden is on plaintiff both to 
allege and to prove facts sustaining 


mith, 147 S.W.2d 822. 
-~—s- Where defendant filed plea of privi- 
lege which complied with statute, and 


ege, but on hearing plaintiff failed 
ato troduce any evidence and elected 
to stand on general demurrer to the 
plea of privilege because it did not 
specifically deny venue facts alleged in 
plaintiff's petition, plea of privilege 
should have been sustained. Vernon’s 
-  <Ann.Civ.St. art. 2007.—Jones v. Smith, 
147 S.W.2d 822. 
Tex.Civ.App. A _ statutory plea of 
ivilege is “prima facie proof” of the 
fendant’s right to change of venue, 
nd such a plea is sufficient in law to 
require the plaintiff to assume burden 
of pleading and proving that he has a 
statutory right to maintain his suit in 
_ the county where he has filed it. Rev. 
 $t.1925, arts. 2007, 2008——Tide Water 
z il Co. v. Bean, 148 S.W.2d 184, con- 
forming to mandate Tide Water Oil 
~~ €o. v. Bond, 143 S.W.2d 751, 135 Tex. 
334, opinion supplemented 148 S.W.2d 
-- 193, supplementing opinion Tide Water 
Oil Co. v. Bean, 118 S.W.2d 358. 
Tex.Ciy.App. An affidavit controvert- 
ing plea of privilege is amendable un- 
der same rules and with like effect as 
other pleadines.—Shivers v. Hundley, 
148 S.W.2d 440. 
- Tex.Civ.App. In suit by city and 
school district against assignee for 
- ereditors of owners of personalty sub- 
ject to lien for taxes assessed by plain- 
tiffs and such assignee’s corporate 
employer for conversion of such per- 
sonalty, where plaintiffs alleged in 
petition and their affidavit controvert- 
' ing defendants’ pleas of privilege and 
proved that plaintiffs filed claims with 
assignee for taxes and agreed to ac- 
cept under deed of assignment what- 
ever dividends were paid from as- 
- signee’s sale of debtor’s assets, suit 
mss could not be maintained in another 
Fay county than that of defendants’ resi- 
‘am dence. Vernon’s Ann.Ciy.St. art. 1995, 
Ts subd. 9.—Lowe v. City of Munday, 148 
mae SO W.ed 937. 
“ Tex.Civ.App. To maintain an action 
rt in county other than that of defend- 
ey ant’s residence under the exception to 
_ the’ venue statute relating to crimes, 
_ offenses, and trespasses, plaintiff must 
Ws not only allege, but prove by evidence 
that defendant committed a crime, 
lie offense, or trespass in the county where 
“2s suit has been filed. Vernon’s Ann.Ciy. 


y St. art. 1995, subd. 9.—Hewett v. Lep- 
ae panen, 148 §.W.2d 970. 
BS Where a trespass is relied on to 


maintain action in county other than 
that of defendant’s residence, plaintiff, 
to establish such a trespass, must show 


BGR nS ee 


United Fidelity Life Ins. Co., 147 S.W. 


; 


ruled. Vernon’s Ann.Ciy.St. art. 1995, that the injury \alleged has occurred | 
i su and that it was caused either by the — 
wilful act or active negligence of de-— 


fendant. Vernon’s Ann.Civ.St. art. 
1995, subd. 9.—Hewett v. Leppanen, 
148 S.W.2d 970. 

In action for death of 
struck by automobile, 
troverting affidavit to defendant’s plea 
of privilege, alleging motorist’s failure 
to keep a proper lookout, did not al- 
lege active’ or ‘affirmative regli- 
gence” and, therefore, did not entitle 
plaintiff to maintain action in county 
other than that of defendant’s resi- 


edestrian 


dence. Vernon’s Ann.Ciy.St. art. 1995, 
subd. 9.—Hewett v. Leppanen, 148 S. 
W.2d 970. 


Where, in action against motorist for 
death of pedestrian struck by automo- 
bile, in which only witness was defend- 
ant, and she testified positively that 
she was not blinded by lights of auto- 
mobile approaching from opposite di- 
rection, and there was no evidence to 
show when deceased came upon high- 
way, and defendant was on her own 
right-hand side of highway and was 
not exceeding speed limit nor violating 
any penal statute at time of collision, 
she was not guilty of any negligence, 
and it was error to overrule her plea of 
privilege to be sued in county of her 
residence on theory that ‘trespass’ 
occurred in county of accident. Ver- 
non’s Ann.Civ.St. art. 1995, subd. 9.— 
Hewett v. Leppanen, 148 S.W.2d 970. 

Tex.Civ.App. On a plea of privilege 
hearing in action for death resulting 
from automobile collision, essential 
venue facts were alone material. Ver- 
non’s Ann.Civ.St. art. 1995, subd. 9.— 
Brandon vy. Schroeder, 149 S.W.2d 140. 

On hearing of a plea of privilege in 
action for death of motorist resulting 
from collision with truck, whether a 
crime, offense, or trespass had been 
committed by truck driver and truck 
owner as against plaintiffs in county 
wherein action was brought on. date 
the action allegedly accrued was re- 
quired to be proven by preponderance 
of evidence and not merely prima facie. 
Vernon’s Ann.Ciy.St. art. 1995, subd. 9. 
Fin, eee v. Schroeder, 149 S.W.2d 
140. 

Where venue of action for death of 
motorist was laid in county where col- 
lision occurred under subdivision 9 of 
the venue statute, neither the venue 
statute nor statute providing for a plea 
of privilege required that any other 
matters than those necessary to deter- 
mine whether the defendants were su- 
able in county where action was 
brought should be tried. Vernon’s Ann, 
Civ.St. arts. 1995, subd. 9, and 2007.— 
Brandon vy. Schroeder, 149 S.W.2d 140. 

Where plaintiffs in action for death 
of motorist resulting from eollision 
with truck at highway intersection, on 
hearing of a plea of privilege, showed 
that defendants were guilty of affirma- 
tive negligence in that truck driver 
operated truck at excessive rate of 
speed and that truck was operated on 
left side of highway at a time when 
left side of highway was not clear and 
unobstructed for at least 50 yards 
ahead, thereby perpetrating a crime in 
the county wherein the action was 
brought under subdivision 9 of the 
venue statute, plaintiffs established a 
prima facie case and were not required 
to go further and establish liability of 
defendants upon merits of controversy. 
Vernon’s Ann.Civ.St. art, 1995, subd. 9; 
Vernon’s Ann.P.C. arts. 801, 827a, § 8. 
PPT Gerses vy. Schroeder, 149 S.W.2d 


Tex.Civ.App. In order to maintain 
suit for damages to land from pollution 
of creek in the county where land was 
located rather than in county of de- 
fendants’ residence, plaintiff was bound 
to establish by legal testimony the ex- 
istence of at least one of the exceptions 
upon which his controverting affidavit 
was based, Rev.St.1925, art. 1995, 
subds. 9, 14.—Talco Asphalt & Refining 
Co. v. McCann, 149 S.W.2d 150. 

In order to maintain suit for dam- 
ages to land from pollution of creek 
in the county where land was located 
rather than in county of defendants’ 


plaintiff’s con-— 


ab- 
sence of proof showing such defend- 
ants’ connection with the partnership. 


residence, 


Rev.S8t.1925, art. 1995, subds. 9, 14.— 
Taleo Asphalt & Refining Co. v. Mc- 
Cann, 149 S.W.2d 150. 


Tex.Civ.App. Where controverting 
affidavits, filed in answer to pleas of 
privilege, fail to make the petition a 
part of the affidavit, the sufficiency of 
the controverting affidavits was re- 
quired to be tested by their own al- 
legations, unaided by the _ netition.— 
Jones v. Davis, 149 S.W.2d 165. 

The conclusion stated in controvert- 
ing affidavits filed in answer to pleas 
of privilege, that the district court of 
Gregg county had: venue of suit be- 
cause defendant contracted in writing 
to perform en obligation in Gregg 
county, and fs other conclusions of 
the affiant of iste import, were not suf- 
ficient in setting out specifically the 
facts relied on to confer venue of such 
cause on the court where the cause was 
pending as required by the statute 
dealing with plea of privilege. Ver- 
non’s Ann.Civ.St. art. 1995, subd. 5; 
ee 207.—Jones v. Davis, 149 S.W.2d 

A court has the duty to determine 
whether alleged written contract pro- 
vided that it was to be performed in 
the county in which the suit ‘was 
brought, so as to confer venue under 
the statute providing that, if a person 
has contracted in writing to perform 
an obligation in a particular county, 
suit may be brought either in such 
county or where the defendant has his 
domicile. Vernon’s Ann.Ciy.St. art. 
1995, subd. 5.—Jones v. Davis, 149 S.W. 
2d 165. 

In order to perform his office of con- 
struing a contract, the trial judge must 
have the instrument itself, or a state- 
ment of its specific provisions, before 
him, and the general conclusions of law 
formed by the litigant that the con- 
tract comes within venue statute pro- 
viding that, if a person has contracted 
in writing to perform an obligation in 
a particular county, suit may be 
brought either in such county or where 
the defendant has his domicile, are not 
sufficient to enable the court to per- 
form that office. Vernon’s Ann.Ciy.St. 
art. 1995. subd. 5—Jones v. Davis, 149 
S.W.2d 165. 


Conelusion of affiant that certain de- 
fendant, who was resident of county 
in which suit was brought, was a nec- 
essary and proper party to the suit, by 
reason of which the suit fell within 
statute providing that, if two or more 
defendants reside in different county, 
suit may be brought in any county 
where one of the defendants resides, 
was insufficient because controverting 
affidavit, in absence of the petition be- 
ing made a part thereof, was insuffi- 
cient in allegations of fact showing a 
eause of action against that defendant 
or against any of the other defendants, 
Vernon’s Ann.Civ.St. art. 1995, subd. 4. 
—Jones v. Davis, 149 S.W.2d 165. 

Tex.Civ.App. Where venue of suit by 
attorney general on behalf of state for 
recovery of public land was required 
to be determined from the allegations 
of the petition, failure of the state to 
controvert the plea of privilege of one 
of the defendants was. immaterial.— 
Heard v. State, 149 S.W.2d 237. 


Tex.Civ.App. Where the greater part 
of land involved in suit was located in 
county where suit was brought, plea 
of privilege was properly overruled, 
whether the suit be considered strictly 
as a partition suit or a partition suit 
involving an issue of title. Vernon’s 
Ann.Ciy.St. art. 1995, subds. 13, 14.— 


of. ( 
raised by a plea of privilege.— 
Gallagher y. Gallagher, 153 S.W.2d 
541, error dismissed. 
Party making plea of privilege and 
party making plea in abatement rais- 
ing the yenue question were in no posi- 
tion to take advantage of a defective 
service on some other parties to the 
suit, even if such service be consid- 
ered necessary.—Gallagher v. Galla- 
gher, 153 S.W.2d 541, error dismissed. 
Tex.Civ.App. In suit on a _ joint 
cause of action against two defendants 
residing in different counties, brought 
in county of residence of one of them, 
wherein nonresident defendant files a 
plea of privilege to be sued in county 
of his residence and plaintiff seeks to 
sustain venue under exception in venue 
‘statute permitting suit in any county 
where one of defendants resides, plain- 
tiff is not required to prove a cause 
of action against the nonresident de- 
fendant, in order to sustain the venue 
as laid. Vernon’s Ann.Ciy.St. art. 1995, 
subd. 4.—Kines v. Hendrickson, 153 
S.W.2d 645. 

A plaintiff, who seeks to obtain bene- 
fit of exception in venue statute per- 
mitting suit in any county where one 
of defendants resides, has burden of 
pleading a joint cause of action against 
defendants, and of proving that such is 
nature of the suit ir proof afforded by 
the petition, and of proving by inde- 
pendent evidence that defendant al- 

i leged to reside in county where suit 
is pending does in fact reside in such 
county, and of proving further fact 
that plaintiff has a cause of action as 
alleged against the resident defendant. 
Vernon’s Ann.Ciy.St. art. 1995, subd. 4. 
ee vy. Hendrickson, 153 S.W.2d 

4 


Where plaintiff pleaded a joint cause 
of action against resident of Kaufman 
county and resident of Dallas county 
for injuries and property damage sus- 
tained by plaintiff when truck oper- 
ated by resident of Kaufman county, 
while in course of his employment for 
resident of Dallas county, struck plain- 
tiff in Kaufman county, and plaintiff, 
by preponderance of evidence, proved 
a cause of action against resident of 
Kaufman county on issuable facts of 
venue, plea of privilege of resident of 
Dallas county should have been over- 
ruled. Vernon’s Ann.Civ.St. art. 1995, 
subds. 4, 9, 29a.—Kines v. Hendrick- 
son, 153 S.W.2d 645. 

Tex.Civ.App. Under statute, court’s 
order overruling defendants’ pleas of 
privilege did not deprive the trial court 
of its jurisdiction to try the case on 
its merits, and therefore, in absence of 
defendants’ answer, statement of facts 
or assignments of error, the judgmen 
was binding and effective on all par- 
ties, as completely as if no pleas of 
privilege had been filed. Vernon’s Ann. 
Civ.St. art. 2008.—Clark v. Dallas Joint 
Stock Land Bank of Dallas, 153 S.W. 


2d 668. 
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Tex.Civ.App. A plaintiff cannot in- 
sert and rely on a new and different 
cause of action, in his controverting 
affidavit to plea of privilege, from that 
disclosed by his petition.Warner v. 
Base Nat. Bank of Bowie, 142 S.W.2d 
897. 

Plea of privilege of nonresident put 
in issue the facts required to be estab- 
lished by plaintiff to support venue.— 
Warner y. First Nat. Bank of Bowie, 
142 S.W.2d 897. ; ; 

Tex.Civ.App. Where action by build- 
ing and loan association and its of- 
ficers and directors against banking 
commissioner to enjoin him from re- 
moving the officers and directors, or 
from interfering with their functions 
until a hearing was had, was properly 
brought in county of plaintiffs’ resi- 
dence, but thereafter banking commis- 
sioner removed officers and directors, 
and they filed an amended petition 
making Attorney General a party, to 
abate another suit instituted by him 
to forfeit association’s charter, and to 
recover damages for removal of officers 
and directors and for prosecuting ac- 


Tex.Civ.App. Where defendants in 
action for conversion of horses filed 
plea of privilege, failure of plaintiff to 
allege in his controverting affidavit that 
the conversion occurred in the county 
wherein suit was sought to be main- 
tained, was fatal to his right to retain 
venue of suit in such county. Rev.St. 
1925, art. 1995, subd. 9.—Hooper v. 
Halsell, 143 S.W.2d 228. 


Tex.Civ.App. In action for death of 
bicyclist, struck by defendant's auto- 
mobile driven by codefendant, allega- 
tions in affidavits, controverting de- 
fendants’ pleas of privilege to be sued 
in county of their residence, that de- 
fendants operated truck on highway in 
excess of 25 miles per hour, contrary to 
statute, and hence were guilty of negli- 
gence per se, were insuflicient as alle- 
gations of crime or negligence per se, 
authorizing maintenance of suit in 
county wherein accident occurred, in 
absence of allegations of weight of 
truck or its contents. Vernon’s Ann.P. 
C. art. 827a, § 8; Vernon’s Ann.Civ.St. 
art. 1995, subd. 9.—Bettis v. Rayburn, 
143 S.W.2d 1011. 


§ 298 
Tex.Civ-App. Where plea of privi- 
lege has been filed and petition is not 
made part of controverting affidavit, 
controverting affidavit must be tested 
by its own language, unaided by the 
petition.~Hooper y. Halsell, 143 S.W. 
2d 228. 
§ 299 


Tex.Civ.App. To maintain suit for 
death of bicyclist, struck by defend- 
ant’s automobile driven by codefendant, 
in county wherein accident occurred, 
rather than county of defendants’ resi- 
dence, it was incumbent on plaintiffs to 
allege and prove that defendant driver 
committed affirmative acts of negligence 
constituting trespass in county of acci- 
dent. Vernon’s Ann.Ciy.St. art, 1995, 
subd. 9.—Bettiy v. Rayburn, 143 S.W. 
2d 1011. 

§ 300 


Tex.Civ.App. Where action was 
brought in county of alleged resident 
of one of the defendants, and nonresi- 
dent defendant filed plea of privilege, 
and there was no competent proof that 
the alleged resident defendant was a 
resident of the county of the forum, 
trial court erred in overruling plea of 
privilege. Rev.St.1925, art. 1995, subd. 
4.—Trickey v. Horton, 143 S.W.2d 145. 

Tex.Civ.App. The parties to action 
are entitled to have jury pass on venue 
facts when plea of privilege is present- 
Deh ashe amar vy. Zeleny, 1438 S.W.2d 
410. 

An issue raised by evidence in trial 
on plea of privilege must be weighed by 
trier of facts in compliance with rules 
prevailing in trials generally.—Merry- 
man vy. Zeleny, 143 S.W.2d 410. 

Direction of verdict on venue facts, 
shown in trial on defendant’s plea of 
privilege, is error, unless such facts are 
conclusive.—Merryman vy. Zeleny, 143 S. 
W.2d 410. 

In action for damages sustained in 
ebllision between parties’ trucks, venue 
facts shown in trial on defendant’s plea 
of privilege, held to present issues for 
jury’s determination, so that court 
erred in directing verdict for plaintiff 
on’ such facts. Vernon’s Ann.Ciy.St. 
art. 1995, subd. 9.—Merryman v. Zeleny, 
143 S.W.2d 410. 

302 


§ 

Ind.App. Where action for injuries 
was instituted against a mining compa- 
ny and plaintiff ten years later filed a 
second amended complaint naming as 
defendant a corporation alleged to have 
operated the mine under pretended 
lease to mining company which corpo- 
ration was not made a party defendant 
and was not served with summons, and 


ee PP tedn ete 

corporation in support of plea i 
ment challenging court’s jurisdict 
proved existence of two distinct cor 


rations and that no summons ha 
issued against corporation, ‘prim 
case’ challenging jurisdiction of tt 
court was made and placed upon plair 
tiff burden of showing that corporatio 
participated in defense of action in 
tuted against mining company. Burns’ 
Ann.St.1933, § ae gee ho Vein 
Co. v. Dowdle, 29 N.H.2d 806. 
Tex.Civ.App. Where 


action 


county of the forum was upon — 
plaintiff. Rev.St.1925, art. 1995, sub 
4.—Trickey v. Horton, 143 S.W.2d 14 
Tex.Civ.App. In order to mainte 
venue under the crime, offense, or t = 
pass exception of the venue statute, 
is necessary for the plaintiff to 
plead and prove that the crime, of- 
fense, or trespass was committed, 
that it was committed in the county 
where the suit is pending. Re 
1925, art. 1995, subd. 9.—Hooper 
Halsell, 143 S.W.2d 228. fan ; 
Tex.Civ.App. To maintain ven iO 
action for damages, sustained in colli- 
sion between parties’ trucks, in county 
wherein suit was instituted, bur 
was on plaintiff to prove commi 
of a crime, offense or trespass in suc 
county, and fact that driver of defend 
ant’s truck was defendant’s agent act- 
ing within scope of his authorit. 
Vernon’s Ann.Civ.St. art. 1995, sub 
—Merryman v. Zeleny, 143 S.W.2 
Tex.Civ.App. In action by 
against buyer for price of merchan 
wherein buyer filed pen of privilege tc 
be sued in county of his residence, a 
wherein, seller filed a controverting afl 
davit alleging that at time buyer 
bought merchandise he expressly ¢ ‘ 
tracted in writing to pay for it at sell- 
er’s office, 'and by reason thereof venue — 
of suit was fixed in county of sell 
residence, seller had burden to plead 
and prove that buyer’s alleged agent, 
who signed sales tickets contracting to © 
pay seller at its office, had either actual 
authority of buyer to act for buyer 
to plead and prove such facts as wo 
estop buyer to deny existence of s§ 
authority. Vernon’s Ann.Civ.St. art. — 
1995, subd. 5.—Patterson v. Dunigan 
Tool & Supply Co., 143 S.W.2d 802. 
Tex.Civ.App. In order to l 
venue on defendant’s plea of privile 
to be sued in the county of his resi 
dence in action for damages resultin 
from the alleged fraudulent procure 
ment of an oil and gas lease by th 
defendant by representations made in 
county of plaintiffs’ residence, it wa 
necessary for plaintiffs to prove by 
preponderance of the evidence that a 
fraud had been committed in county o 
4 


their residence, that an inducing repre- 
sentation had been made, and that th 
representation was false. Vernon’s Ann 
Civ.St. art. 1995, subd. 7.—Vick y. Dug: 
gan, 143 S.W.2d 1010. 

§ 303 

In action 


in Gregg — 
county against residents of Gregg and 
Dallas counties for alleged fraud, a 
finding that resident of Dallas county — 
refused to answer ex parte interroga- 


Tex.Civ.App. 


tories, without cause, and that inter- 
rogatories, being taken as confessed, — 
were admissible in evidence upon plea — 
of privilege by resident of Dallas coun- 
ty was authorized where certificate of 
notary commissioned to take ex parte 
deposition of such defendant stated that 
defendant refused to appear and give 
his deposition as directed by subpena. 
Vernon’s Ann.Civ.St. art. 3769, subs. 1, 
2, 7-Day v. Stuckey, 142 S.W.2d 734. 
Tex.Civ.App. ‘lo sustain venue over 
defendant residing in county other than 
that in which action was brought, it is 
necessary to show by preponderance 
of evidence ee ee Pari 
lea of privilege that plaintiff has cause 
of action against resident defendant 
and that such cause of action is so 
intimately connected with cause of ac- — 
tion against nonresident defendant that 
two are properly joined in one suit — 


7 


— 
-§ 303 | | 
under rule intended to prevent a mul- 
tiplicity of suits, and proof of nature 
of action is made by petition or con- 
troverting affidavit. Rev.St.1925, art. 
1995, subd. 4.—Trickey v. Horton, 143 
S.W.2d 145. : 
_ Where action was brought in county 
of alleged residence of one of the de- 
fendants and nonresident defendant 
filed plea of privilege, and plaintiff 
sought to sustain venue on ground 
that cause of action was such as might 
be joined with an action against resi- 
ent defendant under rule designed to 
revent a multiplicity of suits, nature 
‘cause of action would be deter- 
ned by allegations of petition and 


ance 0 
han in county of plaintiffs’ residence 
where representations were made, evi- 
dence sustained trial court’s implied 
nding that representations were false. 
non’s Ann.Ciy.St. art. 1995, subd. 7. 
ick v. Duggan, 143 S.W.2d 1010. 
‘ex.Civ.App. In action for death of 
cyclist struck by defendant’s truck 
riven by codefendant, allegations of 
plaintiff’s affidavits, controverting de- 
 fendants’ pleas of privilege to be sued 
in county of their residence, that truck 
as not equipped with adequate brakes 
ept in good working order, was in- 
sufficient allegation of “trespass” to 
maintain venue in county wherein acci- 
dent occurred. Vernon’s Ann.Civ.St. 
rt. 1995, subd. 9.—Bettis v. Rayburn, 
38 S.W.2d 1011. 4 
In action for death of bicyclist, struck 
by defendant’s truck driven by code- 
_ fendant, allegations of plaintiff’s affi- 

davits, controverting defendants’ pleas 
of privilege to be sued in county of 
their residence, that defendant driver 
failed to use all means at hand or turn 
to left to prevent collision after discov- 
ering decedent’s perilous position, did 
ot authorize finding of “trespass” au- 
thorizing maintenance of suit in coun- 
ty wherein accident occurred, in ab- 

sence of evidence that such driver ac- 
tually discovered decedent’s perilous 
- position, Vernon’s Ann.Ciyv.St. art. 
1995, subd. 9.—Bettis v. Rayburn, 143 
_ S.W.2d 1011. 

To maintain venue of suit for death 
of bicyelist, struck by defendant’s 
truck driven by codefendant, in county 
wherein accident occurred, as against 
defendants’ pleas of privilege to be sued 
in county of their residence, on ground 
of defendants’ failure to use all means 
at hand to prevent collision after dis- 
eovering decedent’s perilous _ position, 
plaintiff must establish that defendant 
truck driver actually discovered such 
peril, and it is insufficient to show that 
he should have done so. Vernon’s Ann. 
_ Civ.St. art. 1995, subd. 9.—Bettis v. 

Rayburn, 143 58 304 1011. 
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t Cal.App. Where only evidence intro- 
a duced on issue of defense that another 
action was pending in the same court 
between the same parties for the same 
; cause was the complaint in the other 
action, and there was nothing in the 
record to indicate that the other action 
was still pending, the defendant failed 
De to sustain burden of proving the de- 
K fense.—Blair v. Blair, 112 P.2d 39. 
, Ind. Where action for injuries was 
. commenced against mining company, 
u and plaintiff ten years later filed sec- 
ond amended complaint naming for 
first time as defendant a corporation al- 
- jeged to have operated mine under 
>: pretended lease to company, and cor- 
a ¢ poration appeared specially and filed 
ie plea in abatement alleging that it had 
never been served with process, evi- 
dence offered by corporation in sup- 
ort of plea showing that there had 
been no process served on corporation 
was sufficient to negative conclusion 


a ie ee 2 ae 
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that there could have been an acknowl- 
edgment of service on back of process. 
—Deep Vein Coal Co. v. Dowdle, 33 N. 
BH.2d 981. 

To take advantage of a return on 
a summons, the facts must be pleaded 
in a plea in abatement, but pleader 
is not required to introduce inde- 
pendent evidence to prove that he has 
voluntarily appeared to the action when 
the court’s record, of which it will 
take notice, fully discloses that he has 
not appeared.—Deep Vein Coal Co. v. 
Dowdle, 33 N.H.2d 981. 

Where action for injuries was com- 
menced against mining company and 
plaintiff ten years later filed second 
amended complaint naming for_ first 
time as defendant a corporation alleged 
to have operated mine under pretended 
lease to company, and corporation ap- 
peared specially and filed plea in abate- 
ment alleging that it had never been 
served with process, that complaint 
alleged that corporation transacted 
business under name of company was 
not evidence of such fact, and, until 
complaint was proven in trial on 
merits, presumption was against plain- 
tiff upon such allegations, and alle- 
gations could not add to burdens as- 
sumed by corporation under plea to 
show that there was no jurisdiction 
over its person.—Deep Vein Coal Co. 
vy. Dowdle, 33 N.H.2d 981. . 

Where action for injuries was com- 
menced against mining company and 
plaintiff ten years later filed second 
amended complaint naming for first 
time as defendant a corporation alleged 
to have operated mine under pretended 
lease to company, and corporation ap- 
peared specially and filed plea in abate- 
ment alleging that it had never been 
served with process, undisputed evi- 
dence that corporation had not been 
served was sufficient to negative sug- 
gestion that it might have been served 
in wrong name, and corporation was 
not bound to negative a state of facts 
under which it might have been made 
liable because of defending action in 
name of another.—Deep Vein Coal Co. 
v. Dowdle, 33 N.H.2d 981. 

Ind.App. Where action for injuries 
was instituted against a mining com- 
pany and plaintiff ten years later filed 
second amended complaint naming as 
defendant a corporation alleged to have 
operated mine under a pretended lease 
to mining company which corporation 
was not made a party defendant and 
was not served with summons, and it 
did not appear that corporation partici- 
pated in litigation against mining com- 
pany, or that mining company was op- 
erated by corporation, overruling of a 
plea in abatement challenging jurisdic- 
tion of court over person of corporation 
on ground that it was not served with 
summons was error. Burns’ Ann.St. 
1938, § 2-802.—Deep Vein Coal Co. y. 
Dowdle, 29 N.H.2d 806. 

_Tex. To deprive a defendant of the 
right of trial in county of his domicile, 
action must clearly come within one 
of the exceptions found in the venue 
statutes, and the burden rests upon 
the plaintiff to allege and prove that 
the case comes within the exception. 
Vernon’s Ann.Civ.St. arts. 1995, 2007, 
2008.—Newlin v. Smith, 150 S.W.2d 
233, 136 Tex. 260, reversing 142 S.W. 
2d 610. 

It is the purpose of the venue stat- 
utes to compel plaintiff to show that 
venue lies in a county other than that 
where the defendant resides, and de- 
fendant is entitled to have the venue 
issue tried first in order to ascertain 
where venue lies. Vernon’s Ann.Civ.St. 
arts. 1995, 2007, 2008.—Newlin v. 
Smith, 150 S.W.2d 233, 136 Tex. 260, 
reversing 142 S.W.2d 610. 

The failure of trial court to grant 
a separate trial on plea of privilege 
and permitting trial of plea of privi- 
lege together with the case on _ its 
merits was error. Vernon’s Ann.Ciy. 
St. arts. 1995, 2007, 2008.—Newlin v. 
Smith, 150 S.W.2d 233, 1386 Tex, 260, 
reversing 142 §.W.2d 610. 

Tex.Civ.App. In action in Titus 
county by residents of Dallas county 
for death in automobile accident which 
occurred in Titus county as result of 


“should have been overruled. 


alleged negligence of | 

and owner, where they fil 
privilege to be sued in ms county 
where they resided, jury’s findings that 
driver was not operating automobile at 
request of owner or on a mission for 
owner should have been disregarded in 
view of undisputed evidence that owner 
had requested driver to drive on day 
of accident and had not withdrawn re- 
quest when accident happened, and 
hence plea of privilege, as to owner, 
Vernon’s 
Ann.Civ.St. art. 1995, subds. 9, 29a.— 
Mullins v. McDowell, 142 S.W.2d 699. 

Tex.Civ.App. In action for death of 
bicyclist, struck by defendant’s auto- 
mobile driven by codefendant, allega- 
tions in plaintiff's affidavits, controvert- 
ing defendants’ pleas of privilege to be 
sued in county of their residence, that 
defendants were negligent in failing to 
keep proper lookout, alleged passive 
negligence in omitting to perform duty, 
rather than active negligence in com- . 
mitting act which it was defendant’s 
duty not to do, and hence were insuffi- 
cient to maintain venue of suit in coun- 
ty wherein accident occurred. Vernon’s 
Ann.Civ.St. art. 1995, subd: 9.—Bettis 
v. Rayburn, 143 S.W.2d 1011. 

To maintain action, based on crime, 
offense or trespass, in another county 
than that of defendants’ residence, a 
negligent act of commission by defend- 
ants must be alleged and _ proved, 
whether it constitutes negligence per 
se or common-law negligence and aris- 
es from violation of penal statute or 
under common law. Vernon’s Ann.Civ. 
St. art. 1995, subd. 9.—Bettis v. Ray- 
burn, 143 S.W.2d 1011. 

Tex.Civ.App. In action instituted in 
Harris county against truck owner re- 
siding in Harris county and truck own- 
er dnd truck driver residing in Cham- 
bers county, for injuries sustained when 
truck collided with truck in which 
plaintiff was riding, plea of privilege 
of truck owner and truck driver resid- 
ing in Chambers county to be sued in 
such county was properly overruled, 
where evidence showed a probable case 
of negligence against truck driver, in 
that driver was traveling at unlawful 
rate of speed and without due care in 
face of unusual conditions. Vernon’s 
Ann.Civ.St. art. 1995. subds. 4, 29a— 
Stayton v. Rodriguez, 144 S.W.2d 298. 

Tex.Civ.App. In action instituted in 
Harris county against truck owner re- 
siding in Harris county and truck own- 
er and truck driver residing in Cham- 
bers county, for injuries sustained 
when truck collided with  plaintiff’s 
truck, plea of privilege of truck owner 
and truck driver residing in Chambers 
county to be sued in such county was 
properly overruled, where’ eyidence 
showed a probable case of negligence 
against truck driver, in that driver was 
traveling at unlawful rate of speed 
and without due care in face of un- 
usual conditions. Vernon’s Ann.Civ.St. 
art. 1995, subds. 4, 29a.—Stayton v. 
Contreras, 144 S.W.2d 326. 

Tex.Civ.App. At hearing on issues 
raised by plea of privilege and contro- 
verting affidavit, venue facts alone are 
in issue, and the hearing is not a 
“trial on merits.” Vernon’s Ann.Ciy. 
St. art. 1995.—Downing v. Slattery, 
144 S.W.2d 371, error dismissed. 

In action for recovery of personal 
property, the want of jurisdiction of 
trial court was for trial on merits, and 
not for hearing on issues raised by plea 
of privilege and controverting affidavit, 
and petition failing to state cause of 
action or to show jurisdiction could be 
cured by amendment. Vernon’s Ann. 
Civ.St. art. 1995, subd. 10.—Downing v. 
Slattery, 144 S.W.2d 3871, error dis- 
missed. 

Tex.Civ.App. In action brought in 
Willacy county for cancellation of note 
which was executed in Willacy county 
in favor of an insurer and was payable 
in Dallas county, on ground that execu- 
tion of note was procured by fraudu- 
lent representation of insurer’s agent 
that insurer was solvent, wherein in- 
surer’s receiver who resided in Dallas 
county. filed plea of privilege to be 
sued in Dallas county, falsity of agent’s 
statement of solvency could be shown 


e } 
! subsequent to execution of note 
insurer was in hands of receiver and 
was unable to discharge its obligations 
was evidence of “insolvency” at time 
of execution of note, and the proba- 
tive force of the evidence was for the 
court which heard the plea of privi- 
lege.—Moore y. Hayes, 144 S.W.2d 373. 

In action brought in Willacy county 
for cancellation of note which was ex- 
ecuted in Willacy county in favor of 
an insurer and was payable in Dallas 
county, on ground that execution of 
note was procured by fraudulent repre- 
sentations of agent that insurer was 
solvent, wherein insurer’s receiver who 
resided in Dallas county filed plea of 
privilege to be sued in Dallas county, 
- evidence that at a time subsequent to 
execution of note insurer was in hands 
of receiver and was unable to discharge 
its obligations was sufficient to au- 
thorize trial court to overrule plea of 
Pee eeear toate v. Hayes, 144 S.W.2d 


Tex.Civ.App. Where the_ particular 
exception to the general rule of venue 
relied upon to sustain venue outside the 
county of defendant’s residence involves 
no venue fact or facts requiring proof 
of a eause of action, the ruling on plea 
of privilege filed by the defendant is 
not affected by fact that the evidence 
on trial of the plea of privilege shows 
that no cause of action exists against 
the defendant asserting his privilege. 
Vernon’s Ann.Civ.St. art. 1995, subds. 
23, 28a—National Aid Life of Okla- 
homa City, Okl., vy. Alexander, 144 §. 
W.2d 377. 

Tex.Civ.-App. Under venue _ statute 
authorizing the maintenance of a libel 
suit in the county of plaintiff’s resi- 
dence, plaintiff, in libel suit, to defeat 
a plea of privilege by defendant corpo- 
ration resident in a county other than 
that in which suit was brought, must 
prove not only residence in the county 
of suit but also the existence of the 
cause of action alleged. 
art. 1995, subd. 29.—Renfro Drug Co. 
vy. Lawson, 144 S.W.2d 417. 


Where libel suit was brought in coun- 
ty of plaintiff’s residence at time of 
accrual of alleged cause of action, 
which was not the county of defend- 
ant’s residence, and plaintiff on trial 
of defendant’s plea of privileged venue 
failed to establish the existence of the 
alleged cause of action, court erred in 
overruling defendant’s plea to_ the 
yenue. Rev.St.1925, art. 1995, subd. 29. 
—Renfro Drug Co. v. Lawson, 144 S.W. 
2d 417. 

Tex.Civ.App. Under statute, plaintiff 
has burden of procuring a disposition 
of defendant’s plea of privilege during 
term at which the plea is filed, or to 
make a positive showing to the effect 
that the business of the court was 
such as to prevent hearing upon it at 
that term. Rev.St.1925, art. 2008.— 
Stone v. Luzier’s Inc., 144 S.W.2d 658, 
motion overruled 145 S.W.2d 242, 

Where plaintiff fails to procure dis- 
position of defendant’s plea of privilege 
during term at which plea was filed, 
or to show that business of court pre- 
vented hearing upon plea at that term, 
plaintiff's contest of the plea _ is 
“waived” and court has no jurisdiction 
over the cause of action at a succeed- 
ing term except to transfer cause to 
proper court. Rev.St.1925, art. 2008.— 
Stone y. Luzier’s, Inc., 144 S.W.2d 658. 
motion overruled 145 S.W.2d 242. 

Where one defendant filed a plea of 
privilege and other defendant removed 
cause to federal court and cause was 
not returned to state court until after 
return term had expired, plaintiffs had 
until next term to file affidavit contro- 
verting plea of privilege, but were re- 
quired to procure disposition of the 
plea during such term or to show ex- 
cuse for failure to do so, otherwise con- 
test of plea was ‘waived’. Rev.St. 
1925, art. 2008.—Stone v. Luzier’s, Inc., 
144 S.W.2d 658, motion overruled 145 
S.W.2d 242. 

Where parties stipulated that defend- 
ant’s plea of privilege should be heard 
on specified date during term, or as 
soon thereafter as court was able, strict 


Rev.St.1925, 
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plaintiff procure disposition of plea at 
such term was not thereby “waived” 
by defendant, and in absence of show- 
ing by plaintiff that business of court 
prevented hearing of plea at such term, 
court had no jurisdiction over the 
cause of action at succeeding term ex- 
cept to transfer venue in accordance 
with defendant’s plea. Rev.St.1925, art. 
2008.—Stone y. Luzier’s, Inc.. 144 S. 
NN 658, motion overruled 145 S.W.2d 

Tex.Civ.App. A_ trial of issue of 
venue involves a determination of facts 
essential to lay such venue in county 
where such suit is filed. Vernon’s Ann. 
Civ.St. art. 1995.—Austin Fireproof 
Warehouse Transfer Co. v. Faltinson, 
144 S.W.2d 905. 

Plaintiffs who sought to sue defend- 
ant outside of county of its domicile 
under exception to venue statute relat- 
ing to carriers were required to estab- 
lish by preponderance of evidence that 
suit was for loss or damage to freight, 
that defendant was a common earrier 
operating or doing business in the 
state as such, and that defendant was 
doing business in or had an agent 
or representative in county where suit 
was brought. Vernon’s Ann.Civ.St. art. 
1995, subd. 24.—Austin Fireproof 
Warehouse Transfer Co. v. Faltinson, 
144 S.W.2d 905. 


Tex.Civ.App. Upon the hearing of 
plaintiff’s controverted plea in reply 
to a plea of privilege, nature of plain- 
tiff’s cause of action will be determined 
by the court as a matter of law from 
allegations in the petition. Vernon’s 
Ann.Ciyv.St. art. 2007.—Morris Plan 
Bank of Fort Worth v. Ogden, 144 S. 
W.2d 998. 

On hearing on plea of privilege, 
plaintiff has burden of sustaining by 
competent evidence the allegations in 
his controverting plea, required by stat- 
ute, of specific facts relied on to fix 
venue of the court where the cause is 
pending. Vernon’s Ann.Civ.St. art. 
2007.—Morris Plan Bank of Fort Worth 
v. Ogden, 144 S.W.2d 998. 

A controverting plea to plea of priv- 
ilege, which adopted allegations of pe- 
tition showing that suit was to remove 
cloud from title and for damages, and 
alleging that defendant committed a 
trespass upon lands and crops, was 
sufficient to present the issue and fix 
venue in county where land was lo- 
cated. Vernon’s Ann.Civ.St. art. 1995, 
subd. 14.—Morris Plan Bank of Fort 
Worth vy. Ogden, 144 S.W.2d 998. 


In action for removal of cloud on 
title and damages to land resulting 
from wrongful levy of execution, where- 
in defendant filed plea of privilege, evi- 
dence held to support controverting 
plea for venue in county where land 
was situated as respects removal of 
cloud on title, but not as respects dam- 
ages to land. Vernon’s Ann.Civ.St. art. 
1995, subd. 14.—Morris Plan Bank of 
Fort Worth y. Ogden, 144 S.W.2d 998. 

On hearing of plea of privilege, plain- 
tiff seeking to support venue in county 
where land was situated had burden 
of proving that his title was then 
clouded, as alleged in his controverting 
plea, and his right to have the cloud 
removed by court decree. Vernon’s 
Ann.Civ.St. art. 1995, subd. 14.—Morris 
Plan Bank of Fort Worth v, Ogden, 
144 S.W.2d 998. 

In action to remove cloud on title 
and for damages to land, based on 
wrongful levy of execution by defend- 
ant, wherein plaintiff was unable to 
prove “damages to land’’ within excep- 
tion to venue statute authorizing suit 
in county where land was situated, and 
defendant offered evidence, without ob- 
jection by plaintiff, that levy had been 
released, notwithstanding allegations of 
petition that defendant had refused to 
release levy upon request, right to 
maintain the suit in county where 
land was situated became a ‘‘moot ques- 
tion”, and defendant’s plea of_ priv- 
ilege should have been sustained, not- 
withstanding absence of pleading by 
defendant that allegation in petition 
was made for fraudulent purpose of 
fixing venue, YVernon’s Ann.Ciy.St. art. 
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of citrus fruit was not triable be ee ; 
las county on ground that plaintiff — 
performed a substantial part of its 


c contract contained 
nothing specifying where advertising — 
and sales should be performed, ain 4 
there was no showing that defendant 

corporation performed or contracted to 
perform any obligation in Dallas coun- — 
ty. Vernon’s. Ann.Civ.St. art. 1995, — 

subd. 23.—Rio Grande Valley Citrus 
excHen ee v. Leche & Leche, 144 S.W.2d 


Tex.Civ.App. Where defendant’s plea 
of privilege to be sued in another coun- 
ty was not disposed of during term at 
which it was filed, without any rea- — 
son appearing for such failure, plain- 
tiff “waived” his right to contest the 
plea of privilege, unless defendant at 
subsequent term waived his right to 
have the court transfer the case to an- 
other county by action taken by him 
at the subsequent term. Vernon’s Ann. — 
Civ.St. art. 2008.—McDaniel v. Gonzalez, — 
149 S.W.2d 617. , Lee 

A defendant may, by appearing at a © 
term subsequent to which a plea of 
privilege should have been disposed of, — 
and by participating in the hearing 
without protest, ‘waive’ the right to 
have the plea of privilege heard. Ver- 
non’s Ann.Civ.St. art. 2008—McDaniel 
Gonzalez, 149 S.W.2d 617. beret A 

Defendant was not required to have 
presented a formal written motion to 
question the court’s jurisdiction on 
ground that plea of privilege was not 


peared of record for such failure, and 
defendant did not “waive” the righ 
to question the jurisdiction because 
he merely made verbal protest. WVer- 
non’s Ann.Civ.St. art. 2008—McDaniel 
v. Gonzalez, 149 S.W.2d 617. pe 

The fact that defendant, in subse- 
quent term to term in which plea of 
privilege was not disposed of, asked 
plaintiff if he were not on the ee 


side of the road at the time automobile 
accident occurred, was insufficient to — 
constitute a ‘‘waiver’ on the part of | 
the defendant to have the case trans- _ 
ferred to another county, especially _ 
where defendant had theréetofore pro- 
tested orally ages the court hearing © 
the contest of his plea. Vernon’s Ann, ~ 
Civ.St. art. 2008.—McDaniel y. Gon- © 
zalez, 149 S.W.2d 617. oad 
Tex.Civ.App. In action for fraud on — t 
holders of beneficial interests in oil — 
promotion enterprises by their agent’s 
or trustee’s transfers of oil and inter- — 
ests therein to defendant under agree- 
ment that he should share profits — 
earned by him with transferor indi- | i) 
vidually, evidence held insufficient to’ — 
show commission of fraud, so that trial 
court erred in overruling defendant’s — 
plea of privilege to be sued in county 
of -his residence, Vernon’s Ann.Civ.St. — 
art. 1995, subd. 7.—Pettit v. Campbell, 
149 S.W.2d 633. 


Tex.Civ.App. A plea of privilege, 
sufficient on its face and filed in due 
time, deprives the court in which the © 
action is filed, of jurisdiction to enter 
any other judgment than one trans- 
ferring the case under article 2019 un- 
less a controverting affidavit is filed 
within five days after appearance day 
under article 2007, and that, if so filed, 
a hearing thereon cannot be had until 
defendants who have filed pleas of 
privilege have been served with notice 
thereof for ten full days. Vernon’s 
Ann.Civ.St. arts. 2007, 2019.—Norris y. 
Gulf Production Co., 149 S.W.2d 681. 

Article 2007 dealing with plea of 
privilege, which prescribes a limitation 
on the time when a controverting afii- 
davit to a plea of privilege shall be 
filed, is “mandatory”, and if a con-— 
troverting affidavit is not filed within 
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the time prescribed, the result 
same as if no controverting plea had 
been filed, and under article 2019, the 
only jurisdiction the court then has is 
to enter judgment sustaining the plea 
of privilege and ordering the cause 
transferred to the proper court for 
trial. Vernon’s Ann.Civ.St. arts. 2007, 
_ 2019.—Norris v. Gulf Production Co., 
149 S.W.2d 681. b £ 
- In construing article dealing with 
_ plea of privilege, burden rests on plain- 
tiff to procure disposition of a plea of 
privilege during term of court at which 
it is filed, or to show that the business 
of the court prevented such considera- 
tion at that term. Vernon’s Ann.Civ. 


thereafter, : 

served with copies thereof, as required 
y statute, and venue question was not 
aised by pleas of privilege called to 
-court’s attention for disposition at 
term at which pleas were filed, nor 
uring succeeding seven terms, and no 
plication was made for a _ postpone- 
ment, and no order was entered con- 
‘tinuing hearing on pleas of privilege 
rom term to Herm without prejudice, 
and no written agreement was entered 
into between counsel as provided for 
der court rule, that such pleas would 
e continued from term to term with- 
ut prejudice, district court had no al- 
- ternative than to enter an order trans- 
_ ferring the cause. Vernon’s Ann.Civ.St. 
arts. 2007, 2008, 2013, 2019; Rules of 
unty and District Courts, rule 24.— 
yrris v. Gulf Production Co., 149 S. 
2d 681. 

Tex.Civ.App. An affidavit controvert- 
ing corporate defendant’s plea of priv- 
lege to be sued in another county was 
sufficient to sustain venue under stat- 
ute authorizing suit against corpora- 

ion in county in which corporation 
has agent or in county in which cause 
of action arose, where no proof was 
yffered that corporation had agent in 
ounty of suit, and allegations that 
ause of action arose in county were 
mere conclusions, and no facts were 
lleged tending to show that the cause 
rose in such county. Vernon’s Ann. 
» elias art. 1995, subd. 23.—Ohio Oil 
| Go. v. Varner, 150 S.W.2d 185. 

In determining venue of action for 
reach of parol agreement and not for 
‘breach of written contract, variance 
between allegation relating to written 
ontract and proof was not controlling 
yn issue of venue, where venue was 
t determined by any provisions of 
rritten contract. Vernon’s Ann.Civ.St, 
rt. 1995, subd. 5.—Ohio Oil Co. v. 
Varner, 150 S.W.2d 185. 

Tex.Civ-App. In suit brought in Tar- 
rant county for destroying plaintiff’s 
business as local distributor of beer, 
to defeat pleas of privilege of residents 
of Harris county, it was necessary to 
make out a prima facie case against 
resident defendants, or to make out 
prima facie case against corporation de- 
fendant that maintained office and 
agent in Tarrant county and show that 
other defendants were necessary parties 
defendant, or to make prima facie case 
of conspiracy entered into in Tarrant 
county to wrongfully destroy plaintiff’s 
-business.—Jax Beer Co. v. Palmer, 150 
S.W.2d 452. 

In action brought in Tarrant county 
for destroying plaintiff’s business as 
local distributor of beer, pleas of privi- 
lege by residents of Harris county 
should have been sustained where, even 
if evidence had tended to support issue 
of unlawful conspiracy against plain- 
tiff, there was no evidence that it was 
done in Tarrant county, there was no 
evidence that resident defendant had 
anything to do with acts complained of, 
evidence was insufficient to make out 
4 prima facie case against Harris county 
r corporation which maintained local of- 
i fice and agent in Tarrant county, and 
cause of action as pleaded 
divisible.—Jax Beer C 
S.W.2d 452. 

In action brought in Tarrant county 
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for destroying plaintiff’s 

local distributor of beer, pleas of privi- 
lege by residents of Harris county 
should have been’ sustained where 
plaintiff failed to prove that he was a 
licensed distributor of beer, which was 
necessary to make out a prima facie 
ee ax Beer Co. v. Palmer, 150 S.W. 
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Tex.Civ.App. In personal injury ac- 
tion on a cause of action which, if it 
existed, arose in Eastland county, 
against private corporation which filed 
statutory plea of privilege to be sued 
in Dallas county, the county of its resi- 
dence, proof that alleged cause of action 
to recover damages for negligence arose 
in Eastland county so as to justify de- 
nial of plea of privilege could not be 
made without proof that there was such 
a eause of action. Rev.St.1925, art. 
1995, subd. 23.—Hill y. Uvalde Const. 
Co.,,. 151 S.W.2d 283. 

In personal injury action on a cause 
of action which, if it existed, arose in 
Eastland county, against private corpo- 
ration which filed statutory plea of 
privilege to be sued in Dallas county, 
the county of its residence, where evi- 
dence only raised issue of fact regard- 
ing essential elements of cause of ac- 
tion and plaintiff did not contend that 


the uncontroverted evidence established,’ 


as a matter of law, that the defendant 
corporation was negligent, or that the 
alleged negligence was the proximate 
eause of injury, the sustaining of the 
plea of privilege was not error. Rev. 
St.1925, art. 1995, subd. 23.—Hill v. 
Uvalde Const. Co., 151 S.W.2d 283. 

Tex.Civ.App. To bring case within 
statute providing that suit based on 
trespass can be brought in county 
where trespass is committed, it is only 
necessary to plead and prove that the 
trespass upon which the suit is based 
is committed in the county where the 
suit is brought. Vernon’s Ann.Civ.St. 
art. 1995, subd. 9.—Scott v. Robertson, 
151 S.W.2d 297. 

In determining venue of suit based 
on trespass, fact of commission of tres- 
pass igs as essential as proof of place 
where trespass was committed. Ver- 
non’s Ann.Ciy.St. art. 1995, subd. 9.— 
Scott y. Robertson, 151 S.W.2d 297. 

Tex.Civ.App. Where two or more de- 
fendants are sued in county where one 
of them resides, it is only necessary 
for plaintiff, in order to establish venue 
in county of suit, to allege a good joint 
or closely related cause of action against 
each of the defendants and to prove a 
prima facie case against the resident 
defendant. Vernon’s Ann.Civ.St. art. 
1995, subd. 4.—De Montel v. Brance, 151 
S.W.2d 859. 

Tex.Civ.App. In action against for- 
eign corporation, doing business in 
state, with general office located in Dal- 
las county, to recover commissions for 
sale of gravel from lands owned by cor- 
poration, which were located in Robert- 
son county, where plaintiff brought ac- 
tion in Robertson county on ground 
that action was on a written contract 
performable in such county, burden 
rested on plaintiff of making out a 
prima facie case against defendant on 
hearing of defendant’s plea of privilege 
to be sued in county of its residence. 
Vernon’s Ann.Civ.St. art. 1995, subds. 5, 
27.—National Life Ins. Co. vy. Perkins, 
152 S.W.2d 478. 

In action against foreign corporation, 
doing business in state, with general of- 
fice located in Dallas county, to recover 
commissions for sale of gravel from 
land owned by corporation, which was 
located in Robertson county, evidence 
failed to establish prima facie case 
against corporation on_a contract in 
writing performable in Robertson coun- 
ty, as against corporation’s plea of 
privilege to be sued in county of its 
residence. Vernon’s Ann.Civ.St. art. 
1995, subds. 5, 27.—National Life Ins. 
Co. v. Perkins, 152 S.W.2d 478. 

Tex.Civ.App. When question of privi- 
lege is raised by plea, the plea must 
be sworn to and be accompanied with 
the statutory requisite of an oath, and 
the affidavit of facts sworn to must. be 
so direct and unequivocal as that an in- 
dictment for perjury would lie, if the 
oath is falsely made. Vernon’s Ann. 


business as_ 


Where notary’s certificate appended to 
defendants’ plea of privilege showed 
that defendants did not swear that al- 
legations of plea were true but that 
they acknowledged to notary that they 
executed plea for purposes and consid-— 
eration therein expressed, overruling 
plea was proper. Vernon’s Ann.Civ.St. 
art. 2007.—Jackson y. Ricord, 152 S.W. 
2d 910, error dismissed. 

A plea of privilege not properly sworn 
to will not authorize a trial court to 
change venue, since such an instru- 
ment is without any probative force.— 
Jackson v. Ricord, 152° S.W.2d 910, 
error dismissed. 

Tex.Civ.App. In action for alleged 
wrongful cancellation of life policy 
wherein defendant filed plea of privi- 
lege, where the real parties in interest 
were before the court as active liti- 
gants, and there was no doubt as to 
the true identity of the real parties, 
misnaming of parties in controverting 
affidavit was not sufficient to justify the 
sustaining of a plea of privilege.—HEHd- 
mondson v. Underwriters Life Ins. Co., 
153 S.W.2d 2386. ‘ 

In action for alleged wrongful can- 
cellation of a life policy brought in 
county of insured’s residence, wherein 
defendant filed a plea of privilege, if 
action came within any exception to 
exclusive venue in county of one’s resi- 
dence whether specifically relied on or 
not, plea of privilege should have been 
denied, since insured was not required 
to specify in his contesting plea ex- 
ception relied on, and it was sufficient 
simply to allege specifically the fact or 
facts relied on to confer venue of the 
cause on the court where the cause was 


pending, Vernon’s Ann.Civ.St. arts. 
2007, 4859f, § 17.—Edmondson y. Un- © 
derwriters Life Ins. Co., 153 S.W.2d 


236. 

On hearing of a plea of privilege, it 
is not essential that plaintiff show that 
he has a cause of action, and it is only 
where proof relied upon to establish 
venue also establishes or tends to es- 
tablish cause of action that it can cor- 
rectly be said that plaintiff is required 
to prove even prima facie cause of ac- 
tion upon the hearing of his contest to 
the plea of privilege. Vernon’s Ann. 
Civ.St. art. 1995.—Hdmondson vy. Under- 
writers Life Ins. Co., 153 S.W.2d 236. 

On hearing of plea of privilege, plead- 
ing and proof showed that insured had 
prima facie a cause of action against 
state-wide mutual insurance company 
for alleged wrongful cancellation of 
a life policy. Vernon’s Ann.Civ.St. art. 
1995, subd, 28a.—Edmondson vy. Under-~ 
writers Life Ins. Co., 153 S.W.2d 236. 

Tex.Civ.App. A plea of privilege al- 
leging that defendant was not a resi- 
dent of county where suit was insti- 
tuted but was a resident of the state of 
New York, and was temporarily resid- 
ing in a county other than the county in 
which suit was brought, did not meet 
requirements of plea of privilege stat- 
ute, and was properly overruled, where 
defendant offered no proof at hearing 
as to where he resided or as to just how 
temporary his residence was in the 
county other than the county in which 
suit was brought, since the phrase 

temporary residence” is not synony- 
mous with the word ‘‘residence” as that 
word is used in plea of privilege stat- 
ute. Vernon’s Ann.Civ.St. arts. 1995, 
subd. 3, 2007.—Nolte v. Saenz, 153 S.W. 
2d 281. 

When a plea of privilege is filed un- 
der the plea of privilege statute, the 
plea of privilege is prima facie proof 
of the right of the party filing the plea 
of privilege to a change of venue, Ver- 
non’s Ann.Ciy.St. art. 2007.—Nolte vy. 
Saenz, 153 S.W.2d 281, 

The fact that trial court overruled 
special exceptions to defendant’s plea of 
privilege did not give the defendant the 
right to presume that his plea met all 
the requirements of the plea of privi- 
lege statute, unless and until the trial 
court changed his ruling on the special 
exception, since a special demurrer or. 
exception is made for the benefit of the 
party making it, and the opposing par- 
ty has no right to presume that his. 


: t aa 
ove Ste by the. e 
35 one 2007. —Nolte v. Saenn 153 
‘S.W.2d 281 
Bven though a temporary residence of 
a certain nature may meet the statutory 
requisites of the plea of privilege stat- 
ute, it cannot be said that all residences 
which may be thus described come 
within the statute. Vernon’s Ann.Civ. 
aA i 2007.—Nolte v. Saenz, 153 S.W. 


The plea of Relvilege statute operates 
to place the burden of proving the 
venue facts on the plaintiff. Vernon’s 
Ann.Civ.St. art. 2007.—Nolte v. Saenz, 
153 S.W.2d 281. 

Pleas of privilege under the plea of 

_ privilege statute are always strictly con- 
strued and must be in accordance with 
the statute. Vernon’s Ann.Civ.St. art. 
2007.—Nolte v. Saenz, 153 S.W.2d 281. 

Where one alleges in a plea of privi- 
lege that he is not a resident of the 
county in which the suit is instituted, 
the fact is taken as established in the 
absence of proof. Vernon’s Ann.Civ.St. 
ore 2007.—Nolte v. Saenz, 153 S.W.2d 


§ 317 
Fla. In ejectment action, defendants’ 
plea of not guilty admitted possession. 
—Johnson v. Florida Plantations Co., 
for Use and Benefit of Holman, 200 So. 


225. 
§ 328 

Ky., In action against corporation 
and two individuals for personal inju- 
ries and damage to automobile in col- 
lision with truck, which petition al- 
leged that defendants negligently oper- 
ated, corporation’s answer, alleging 
that it had no knowledge or informa- 
tion pertaining to accident “and there- 
fore denies * * * that this defend- 
ant carelessly or negligently operated 
a certain, or any truck, which wrecked 
plaintiff’s car’, sufficiently denied any 
operation of truck, not merely negli- 
gent operation thereof, by corporation, 
and hence did not amount to admission 
of its operation of truck at time of col- 
lision, so that court properly directed 
verdict for corporation, in absence of 
evidence that it operated truck.— 
Wheeldon vy. Regenhardt Const. Co., 
145 S.W.2d 527, 284 Ky. 603 

S.C. Where predecessor of railroad 
company acquired under statutory 
charter a right of way 100 feet wide 
on each side of center of railroad track, 
with presumption after expiration of 
two years following construction of 
road that right of way was granted to 
company by owners thereof, and orig- 
inal charter which contained by refer- 
ence the provisions relating to right of 
way was found in a public act of the 
General Assembly, general denial by 
owner would not raise issue as to no- 
tice to owner of the right of way, since 
the existence or validity of the public 
act could not be questioned by gen- 
eral denial. 12 St. at Large p. 551.— 
Atlantic Coast Line R. Co. v. Little, 
12'S.H.2a"-7, 195 sae 455. 
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§ 329 

Pa.Com.Pl. The Practice Act of May 
14, 1915, P.L. 483, 12 P.S. § 382 et seq., 
provides that a general denial to an 
averment set forth in the statement of 
claim is, in effect, an admission of the 
fact contained ‘therein.—Krohner  v. 
Heffner, 7 Sch.Reg. 302. 

$.C. ‘Lhe statute requiring that an 
answer contain a general or specific 
denial of each material allegation of 
the complaint controverted by the de- 
fendants, or of any knowledge or in- 
formation thereof sufficient to form a 
belief, and a statement of any new mat- 
ter constituting a defense or counter- 
claim in ordinary and concise lan- 
guage, without repetition, means that 
any paper purporting to be an answer 
must contain either a denial of a ma- 
terial allegation of the complaint or 
new matter constituting a defense or 
counterclaim or it will be no answer, 
Code 1932, § 467.—Baker v. Hartford 
Fire Ins. Co., 15 S.E.2d 756, 197 S.C. 


465. 
330 
8.C. An answer which recited that 


: complaints exc 2 
pressly | admitted.” and which contained ~ 
admissions in subsequent paragraphs, 


ept as hereinafter e 


did not have the effect of a “general 


‘denial.”—Atlantic’ Coast Line R. Co. v. 


Little, 12 S.H.2d 7, 195 S.C. 455. 
§ 331 
A denial of ‘each averment of 


Ky. 
the petition’ constitutes no answer 
whatever. Civ.Code Prac, §§ 126, 127. 
—Stokes v se ci eaaeed 150 S.W.2d 
892, 286 Ky. 


The pucy aie, of statute requiring 


datory. Civ.Code Prac. §§ 126, 127.— 
Stokes v. Commonwealth, 150 "SiW.2d 
892, 286 Ky. 

La.Ap pp. An allegation in answer 
that respondents neither admit nor 


deny the allegations of certain para- 
graph of petition due to lack of in- 
formation did not comply with, statute 
requiring that each allegation of fact 
of petition shall be specifically admitted 
or denied by defendant, but motion for 
judgment on the pleadings on ground 
that there was no denial of such para- 
graph of petition was properly denied 
where, in answering other articles of 
the petition, the defendants specifically 
denied liability to plaintiff in any ex- 
tent or in any manner. Act No. 157 of 
1912, as amended.—West Bros. v. Pier- 
son, 2 So.2d 71, 

S.C. The statute requiring that an 
answer contain a general or specific 
denial of each material allegation of 
the complaint controverted by the de- 
fendants, or of any knowledge or in- 
formation thereof sufficient to form a 
belief, and a statement of any new mat- 
ter constituting a defense or counter- 
claim in ordinary and concise language, 
without repetition, means that any pa- 
per purporting to be an answer must 
contain eithér a denial of a material 
allegation of the complaint or new 
matter constituting a defense or coun- 
terclaim or it will be no answer. Code 


1932, § 467.—Baker v. Hartford Fire’ 


Ins. Co., 15 S.H.2d 756, 197 S.C. 465. 
§ 333 

Ga. Where plaintiff alleged that 
plaintiff and defendant claimed land in 
suit under a named common grantor. 
defendant’s answer that for want o 
sufficient information she could neither 
admit nor deny the averment was eva- 
sive and the averment was taken as 
true. Code, § 81-308.—Horton vy. Wil- 
kerson, 16 8.H.2d 8. 

Pa.Com.Pl. The amendment of July 
12, 1935, P.L. 666, to the Practice Act 
of’ May 14, 1915, Tash, 483, sec. 8, 12 
P:S. § 390, providing that a defendant 
demanding proof of facts which he al- 
leges to be under the exclusive control 
of the plaintiff shall not be required to 
state what reasonable investigation he 
has made to obtain information, does 
not validate a denial of facts which 
could obviously have been ascertained 
by reasonable investigation.—Pennsyl- 
vania Turnpike Commission, to Use of, 
vy. Girard Const. Co., 38 D. & C. 1. 


338 

Idaho. In action to enjoin trespasses 
on plaintiff's land by reservoir com- 
pany which asserted ownership of a 
water right and right of way and 
easement for a reservoir and ditches 
on the land, the defendant company 
and its agents were bound by their 
answer which specifically admitted that 
the plaintiff was the owner in fee of 
the reservoir site and the land over 
which a portion of the ditch was con- 
structed to the reservoir.—Condie v. 
Swainston, 112 P.2d 787. 


§ 340 

Colo. In patient’s action against 
physician for alleged negligent diag- 
nosis and treatment of spinal injury 
which resulted in patient being perma- 
nently disabled, that there was a causal 
connection between failure of patient 
to receive continued proper medical 
treatment and patient’s disabled con- 
dition was admitted by physician un- 
der defense alleging that if patient had 
followed physician’s instructions as to 
remaining in hospital or had, upon 
leaving hospital, undergone other med- 
ical eare, patient would have recov- 


to judgment for plaintiff.—Dreifus 


t a < 4 ; 
ered faa injuries —Pearson ve ‘Nor- 
man, 106 P.2 $ e 


all of its material allegations essential 


Marx, 104 P.2d 1080. ar 
Iowa. A separate and distinct _ div i 
sion of an answer was required to be 
complete in itself, and where that divi- 
sion contained no denial of any mate- — 
rial allegation of the petition, those 
allegations stood admitted by th at di 

sion of the answer. Code 1939, 


Ins. Co., 297 N.W. 888, 230 Lore 45 

Mo. App. Facts alleged in a peti iti on ; 
or complaint and not denied by oe be 
stand admitted and need not be 
Proxeds-te Apa v. Conrad, 153 


N.¥.Sup. Defendant failing | to. ae 


alleged therein,—White vy. 
Cab Co., 29 N.Y.S.2d 272. 
Pa.Super. In action for injuries, 
motorist’s wife who was passenger 
motorist’s automobile when it w 
struck from the rear by automobi 
which defendants were riding, | 
of averment that defendants were en- — 
gaged in joint enterprise was upon the 
plaintiffs and the averment was not — 
admitted by failure of defendant to file 
an affidavit of defense containing a de ; 
nial. thereof. 12 P.S. § 412. Baugh vs 
pee gape 14 A.2d 364, 140 gx ‘Super, Z 


a 


276. : 
Tex.Civ.App. Allegations of \ plaine 7Y 
tiffs’ petition which were not deni d 


under oath by defendant, or interver 
ers, were required to be: accepted as 
true.—Hatley v. Bexar County, 144 S. 
W.2d 695, error granted. 

Tex.Civ.:App. Where defendants di 
not deny allegations of petition in trial 
court, allegations would be taken : 
true.—Diaz v. See 150 S.W.2d_ 411. Pate 


42, 

Ark. The statute requires every 
terial allegation of a complaint no t 
specifically controverted by the answer, 
for purpose of the action, to be taken 2 
true, but allegations of value, or 
amount of damage, need not be 
sidered as true because of failure 
controvert them. Pope’s Dig. § 145 
Naperskie v. Trevillion, 151 S.W.2d 992. 

CalL.App. The allegations, contained * 
in complaint seeking foreclosure of 
trust deed to realty, that corporation 
named as beneficiary in trust deed had — 
refused to disclose to plaintiff thenames __ 
of other holders of certificates assign- 
ing notes secured by trust deed and — 
that such persons were unknown to fee 
plaintiff, were admitted by defendant’s 
failure to deny such allegations. —Bau- ee 
mann v. Harrison, 115 P.2d 530. \ 


occupant for personal injuries did Bans re 
allege “respondeat superior” relation-— . 
ship between alleged owner and opera- — 
tor of automobile when injury occurred, — 
such relationship was not admitted Dye 
alleged owner by mere failure to de- 
ny it by plea. Comp.Gen.Laws 1927, §§ _ 
4332, 4333, second subd. 5—McDou- 
gald v. Couey, 200 So. 391. et 2) 

In action against automobile owner 
for injuries allegedly caused by negli- 
gent operation of automobile if rela- 
tionship of owner and operator is al- 
leged, and it is not denied by special 
plea, it will be admitted by defendant. 
Comp. Gen.Laws 1927, §§ 4832, 4338, 
second subd. 5.—McDougald v. Couey, 
200 So. 391. 

Pa.Super. An allegation in statement 
of claim that contract was received and 
accepted in New York which was not 
specifically denied in affidavit of de- 
fense must be accepted as a fact.— 
United Factors Corporation vy. Mogul, 
16 A.2d 735, 142 Pa.Super. 

Pa.Super. On petition by trustee, 
under declaration of trust referring to 
bond and mortgage, asking leave to 
pay certain sum into court as propor- 
tionate share of holder of certificate 
after trust property had been sold, an- 
swer of holder raising only the ques- 
tion of adequacy of sale price of trust 
property was unresponsive and the 
averment was irrelevant, and court 


i fi 
iM 


a 


‘ . 2) Hy ° * * a 
-§ 842 : eae 
was not obliged to accept it as true, 
even though there were no depositions 
or other evidence to overcome it.—In re 


_ Philadelphia Co. for Guaranteeing 
: Mege eee 17 A.2d 662, 143 Pa.Super. 


-  -Pa.Com.Pl. Where, in an action to 
Wa recover damages arising from an auto- 
plaintiff's statement 


¥ 
-tomobile was defendant’s agent, 2 
efendant files a counterclaim alleging 


hat the operator of defendant’s car 
an agent, 


mission that the driver of defendant’s 
ear was a bailee rather than an agent, 
usmuch as the driver of defendant’s 
r was not charged in the counter- 
im with responsibility for the col- 
ision, whereas the admissions pre- 
eribed by section 13 of the Practice 
t of May 14, 1915, P.l. 483, 12 P.S. 
412, apply only to the agency of a 
person alleged to have committed a 


tortious act.—Meehan v. Babbitt, 40 
& 67. 


r § 343 

Ii. Facts stated in exhibits attached 
reply to counterclaim relating to 
mveyance and possession of tract of 
land were to be deemed admitted where 
they were not denied. Smith-Hurd 
Stats. c. 110, §§ 160, 164(2).—Pure Oil 
. v. Miller-McFarland Drilling Co., 34 
F.2d 854, 376 Ill. 486. 

Ind.App. Failure to file plea of non 
est factum denying execution of instru- 
ments sued on and set out as exhibits 
to complaint amounted to an ‘‘admis- 
sion” of their execution.—George Vv. 


Ree N § 350 
_ Cal.App. Where former  husband’s 
complaint definitely alleged that prop- 
erty settlement agreement, which had 
been incorporated in interlocutory and 

was en- 


g a divorce, and that allegation was 
sitively denied by former wife’s an- 
er, and allegation of complaint that 
agreement was contrary to public pol- 
icy and void and unenforceable was 
also positively denied by former wife’s 
“answer, alleged admission in answer 
that the agreement was contra bonos 
mores did not establish a prima facie 
case that the agreement was contra 

eos v. Ettlinger, 116 


In action by former deputy 


salary of deputy and that such reduc- 
tion was with consent of county clerk 
did not meet allegation in complaint 
that county “demanded and enforced’ 
‘reduction in salary, and such allegation 
was taken as admitted.—Taylor v. 
Board of Com’rs of Union County, 107 
P.2d 121, 44 N.M. 605. 
_ «Pa.Com.Pl. When a plaintiff in her 
reply to new matter admitted in an 
affidavit of defence admits that she 
executed a release to the original de- 
fendant and accepted a check from 
sf him, she cannot recover either from the 
M original defendant or the additional 
Hy defendant, unless she proves a return 
of the consideration or offer to return 
a it.—Oakes v. McGuinn, 23 Hrie 310. 
a): § 355 
Pa.Com.PIl. New matter is some- 
thing which, taking all of the allega- 
- tions of the statement of claim to be 
true, is, nevertheless, a defense to the 
% action. Any legal defense of sub- 
a stance other than a traverse, set-off, or 
counterclaim is new matter.—Columbia 


; Pictures Corporation v. Nelley, 51 
‘ Dauph. 49 
; § 356 

Pa.Com.Pl. New Matter consists of 


allegations of fact extrinsic to those 
r averred in the statement of claim, and 
x may concede the truth of facts alleged 
C in the statement, but set up a new 
a set of facts which bars the right of 
: recovery.—_Commonwealth Trust Co, y. 
Caplan, 51 Dauph. 1858. 

§.C. The statute requiring that an 
answer contain a general or specific 


‘ 


belief, and a statement of any new 
matter constituting a defense or coun- 
terclaim in ordinary and concise lan- 
guage, without repetition, means that 
any paper purporting to be an answer 
must contain either a denial of a mate- 
rial allegation of the complaint or new 
matter constitaiting a defense or coun- 
terclaim or it will be no answer. Code 
1932, § 467.—Baker v. Hartford Fire 
Ins. Co., 15 S.H.2d 756, 197 S.C. 465. 
362 


N.J.Sup. An “affidavit of merits’, 
while not in itself a “pleading”, is so 
much an integral part of procedure laid 
down for the interposition of a defense 
that the filing thereof, where due de- 
mand has been made, is a sine qua non 
to exercise of right of making particu- 
lar answer within time allotted by Su- 
preme Court rule, and the affidavit is 
required in order to set in motion a 
course of pleading and is an answer 
that defendant has a definite legal de- 
fense to the action on merits of case. 
Rules of Supreme Court, rules 76, 77, 
N.J.S.A. tit. 2.—Brooks-Wright, Inc. v. 
Maryland Casualty Co., 17 A.2d 51, 126 
N.J.L.. 32. 

The rationale of the procedure of an 
“affidavit of merits’ is to prevent de- 
fendant from delaying judgment by re- 
course to pleadings or proceedings in- 
cidental thereto unless the situation is 
such that defendant, or his agent or 
attorney, may truthfully swear to a be- 
lief in the existence of a just and legal 
defense to action on merits, and un- 
less an affidavit of that content is 
speedily filed. Rules of Supreme Court, 
rule 77, N.J.S.A. tit. 2—Brooks-Wright, 
Inc., v. Maryland Casualty Co., 17 A.2d 
Die Ou Neda lua. 

The “affidavit ot merits” has its 
genesis in statutes designed to_pre- 
elude dilatory pleas and to speed the 
day of judgment where defendant, in- 
tent on making defense, did not intro- 
duce an affidavit by himself, his agent 
or attorney, solemnly affirming aflfiant’s 
belief in the existence of a meritorious 
defense. Rules of Supreme Court, rule 
77, N.J.S.A. tit. 2—Brooks-Wright, Inc., 
v. Maryland Casualty Co., 17 A.2d 51, 
126 N.J.L. 32. j 

Pa.Super. On defendant’s affidavit 
of defense in the nature of a demurrer, 
all well-pleaded facts in plaintiff's 
statement of claim would be assumed 
to be true.—Rak y. Grand Carniolian 
Slovenian Catholic Union of U. S., 14 
A.2d 873, 141 Pa.Super, 229. 

Pa.Com.Pl. Following a collision of 
their automobiles, Allen sued Cohen; 
the record in that case shows an entry 
dated August 15, 1934 to the effect that 
the “suit is discontinued and plaintiff 
satisfied in full.’ On December 138, 
1935, one day before the two-year limi- 
tation expired, Cohen instituted the 
present suit against Allen and a corpo- 
ration for injuries and damages grow- 
ing out of the same accident; the 
corporation was not served, and so Al- 
len is the only defendant. On October 
1, 1988, the plaintiff's statement was 
filed and service accepted. Although it 
wa's on the trial list twice in 1938 and 
in January 1939, nothing further was 
done until November 25, 1939, when 
Cohen’s counsel withdrew, and new 
counsel entered his appearance. On 
February 2, 1940, defendant presented 
a petition for leave to file an affidavit 
of defense raising questions of law 
nune pro. tune. That petition was 
sworn to on February 9, 1939, but not 
filed until February 2, 1940, it being 
contended that the defendant thought 
that the withdrawal of counsel for the 
plaintiff was an abandonment of the 
ease. Although the Court granted the 
prayer of the petition, no such affidavit 
has been filed; however, both parties 
apparently treated the petition as the 
affidavit of defense raising questions as 
to res adjudicata and laches. Held, 
that treating the petition as an affidavit 
of defense raising questions of law, it 
is dismissed, and the defendant is per- 
mitted to file an affidavit of defense to 


ing questions of law, ilso L 
while action was begun within six 
months after date of accident and state- 
ment filed and served, no notice was 
given as required by Act of July 1, 
1937, P.L. 2547, 53 P.S. § 2774. Held, 
that defendant’s objection’s are valid 
and plaintiff required to file amended 
statement.—Lavelle v. City of Carbon- 
dale, 41 Lack.Jur. 189. 


§ 363 

N.J.Sup. An “affidavit of merits’, 
while not in itself a ‘“‘pleading’’, is so 
much an integral part of procedure laid 
down for the interposition of a de- 
fense that the filing thereof, where 
due demand has been made, is a sine 
qua non to exercise of right of making 
particular answer within time allotted 
by Supreme Court rule, and the affidavit 
is required in order to set in motion a 
course of pleading and is an answer 
that defendant has a definite legal de- 
fense to the action on merits of case, 
Rules of Supreme Court, rules 76, 77, 
N.J.S.A. tit. 2—Brooks-Wright, Ine. v. 
Maryland Casualty Co., 17 A.2d 51, 126 
N.J.L. 32. 


Where demand for an affidavit of 
merits has been made, a formal plead- 
ing of matters in bar of action, by 
particular statement designed to frame 
an issue of law or fact, is permissible 
only if proposed defense is authenti- 
cated by an affidavit of merits. Rules 
of Supreme Court, rule 77, N.J.S.A. tit. 
2.—Brooks-Wright, Ine., v. Maryland 
Casualty Co., 17 A.2d 51, 126 N.J.L. 32. 

N.J.Sup. Noncompliance with de- 
mand that an affidavit of merits be filed 
precludes the right to present a defense 
even though judgment by default has 
not been entered, unless leave to de- 
fend is granted by the court. Rules of 
Supreme Court, rules 76, 77, 217, N.J. 
S.A. tit. 2.—Brooks-Wright, Ine. v. 
Maryland Casualty Co., 17 A.2d 51, 126 
NWJL. 32. 

§ 369 


Pa.Com.Pl. On a motion to strike 
off an affidavit of defense in an action 
in trespass wherein the statement of 
claim averred that the defendant was, 
through his named agent, carelessly 
and negligently operating a car on a 
highway, and that the negligence of 
the defendant’s: agent caused the in- 
juries complained of, the record in- 
dicated: that the statement of claim 
was filed on May 19, 1940; that the 
case was put on the trial list for No- 
vember Term, 1940, and on November 
18, 1940 was continued; that on De- 
cember 13, 1940, the affidavit of de- 
fense was filed without leave of Court; 
and that on December 23, 1940, a mo- 
tion was made to strike off the affida- 
vit. The affidavit of defense denied 
that the driver of the car was defend- 
ant’s agent, and averred that he was 
not engaged in the defendant’s busi- 
ness or within the scope of his em- 
ployment. Held, that the motion to 
strike off the affidavit of defense must 
be sustained.—Barto vy. Heimbach, 51 
Dauph. 31. 

Under Section 18 of the Practice Act, 
12 P.S. § 453, the case was at issue be- 
cause of the failure to file an affidavit 
of defense, and was put upon the No- 
vember Trial List. If it had been tried 
at that time the agency and employ- 
ment of the named agent by the de- 
fendant and the ownership or posses- 
sion of the vehicle would not have been 
in issue. The affidavit of defense, 
therefore, attempted to change the is- 
sue which the plaintiff was entitled to 
have tried at the November Term, 1940. 
—Barto v. Heimbach, 51 Dauph. 31. 

Pa.Com.Pl. To raise question of law 


; . oy ers c pa 
eu 0, Practice Act, 12 P.S. § 471, 
affidavit of defense must be filed in fif- 
teen days or on or before return day 
_ whichever period is longer.—Cernauskas 
v. Fisher, 34 Luz..Reg.Rep. 369. 
Pa.Com.Pl. Where a defendant does 
not file an affidavit of defense within 
fifteen days and no action is taken by 
the plaintiff, he is not prohibited from 
filing it later. The same rule is ap- 
plicable when the plaintiff fails to file a 
reply within the time fixed-by the stat- 
ute.—Chabon y. Metropolitan Life Ins. 
Co., 8 Sch.Reg. 16. 

Pa.Com.Pl. A defendant, who has 
not filed hig affidavit of defense within 
fifteen days as provided in § 12 of the 
Practice Act, 12 P.S. § 411, is in default 
and liable to have judgment entered 
against him, but this is not a prohibi- 
tion against filing the affidavit after the 
time limit where judgment has not 
been entered.—Standard Oil Co. v. Con- 
rad, 8 Sch.Reg. 57. 

An affidavit of defense may be filed 
at any time before judgment.—Standard 
Oil Co. v. Conrad, 8 Sch.Reg. 57. 
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Pa.Com.Pl. General and_ indefinite 
denials in an affidavit of defense are 
insufficient; to be effective they must 
be clear and specific; and averments of 
the true fact must be given, set forth 
with sufficient certainty as to defeat 
plaintiff's right to relief—Common- 
be ates Trust Co. v. Caplan, 51 Dauph. 

Pa.Com.Pl. An affidavit of defense 
must give full and complete informa- 
tion as to the nature of the defense.— 
Forest City Foundry v. Lamb, 23 Erie 
Bile ce) = el bo Fee 

Pa.Com.Pl. Mere general denials in 
the affidavit of defense of specific al- 
legations in plaintiff's statement of 
elaim and without setting forth any 
positive fact are insufficient and in 
such cases summary judgment may be 
entered for plaintiff—Holt Lumber Co. 
v. Lauzar, 42 Lack.Jur. 147. 

Pa.Com.Pl. Where the affidavit of 
defense raises questions of law and in 
support thereof alleges certain facts 
the pleading is similar to a speaking 
demurrer and the court can either 
strike off the pleading or disregard 
the facts improperly pleaded.—Heick- 
len v. General Acceptance Corporation, 
19 Leh.L.J. 169. 

Pa.Com.Pl. If the decision on the 
issue of law raised in the defendant’s 
affidavit of defense disposes of the en- 
_tire claim the court may enter judg- 
ment for the defendant.—Kiefer v. Bar- 
an, 19 Lebh.L.J. 231. 
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N.J.Sup. An affidavit of merits need 
not embody a specification of defenses. 
—Brooks-Wright, Inc. v. Maryland 
Casualty Co., 17 A.2d 51, 126 N.J.L. 
32. 


Pa.Com.Pl. An affidavit of defense is 
insufficient as a matter of law when it 
avers that the plaintiff ig not the real 

arty in issue by reason of the claim 
Leste been assigned and it does not 
aver affirmatively a notice from the 
assignee to the plaintiff that an as- 
signment has been made and that all 
future payments are to be made to the 
asSignee.—Forest City Foundry vy. 
Lamb, 23 Brie 818, 89 P.L.J. 493. 


Cal.App. A “cross-complaint’”’ must 
relate or depend upon the contract, 
transaction, matter, happening or acci- 
dent upon which action is brought 
whereas a “counterclaim” need only 
tend to diminish or defeat the plain- 
tiff’s recovery and need not be relat- 
ed to or connected with the cause of 
action set up in the complaint. Code 


Civ.Proc. §§ 438, 442.—Robertson v. 
Maroevich, 109 P.2d 708. 
Fla. Set-off, being an affirmative 


matter of defense, must be specially 
pleaded and cannot be allowed under 


plea of “never was indebted as al- 
leged’’, in action on the common 
counts. Comp. Gen.Laws 1927, §§ 4332, 


4333(1, 6); Common Law Rules, rule 
25.—Givens v. Vaughn-Grifin Packing 
Co., 1 So0.2d 714. 

lowa, Where son by his father and 
next friend brought action in Warren 


ree DING 
county for personal injuries to son and 
for damages to father’s automobile, 
claim for which had been assigned to 
the son, and defendant filed cross- 
petition against the father as owner and 
the son as driver of automobile, count 
of cross-petition seeking recoyery for 
injuries to defendant and damages to 
his automobile was maintainable as 
pleading a “cause of action affecting the 
subject-matter of the action’ within 
statute regarding cross-petitions. Code 
1939, § 11155.—Angell vy. Hutchcroft, 
296 N.W. 365. 

La.App. In action for damages re- 
sulting from manner in which house 
was repaired by contractor, contractor 
had right to present his claim against 
co-owners of house for contract price 
of the work, as an exception in contrac- 
tor’s answer to the principal demand 
or he could institute a separate suit, 
and if co-owners owed contractor bal- 
ance of the contract price contractor 
would have right to ask for this 
amount in answer by way of reconyen- 
tion. Code Prac. art. 377.—Pierce v. 
Robertson, 200 So. 669. 

Mo.App. Though equity rightfully 
possessed of a case will not relinquish 
jurisdiction short of complete justice, 
and will sometimes give a money judg- 
ment in lieu of equitable relief, a pure- 
ly legal claim may not be raised by an 
answer in which no equity is pleaded 
or sought.—Boland y. Byrne, 145 S.W. 
2d 755. 

N.M. The object of “cross-bill” is 
either to obtain discovery of facts in 
aid of defense or to obtain full and 
complete relief to all parties as to mat- 
ters charged in original bill. Comp. 
$t.1929, 105-405.—Montgomery  v. 
Karavas, 114 P.2d 776, 45 N.M. 287. 

N.Y.Sup. The section of the Civil 
Practice Act regarding controversies 
between -defendants contemplates a 
situation wherein there may be a right 
of indemnification between codefend- 
ants and was designed to avoid a mul- 
tiplicity of actions. Civil Practice Act, 
§ 264.—Miller y. Green, 26 N.Y.S.2d 54. 

An employer against whom an action 
was brought for personal injuries aris- 
ing out of negligent operation of an- 
other’s automobile by an employee 
during course of his employment could 
not maintain cross-complaint against 
owner of automobile, in absence of 
allegation showing that employer was 
relying on some mechanical defect in 
automobile as cause of the accident. 
Civil Practice Act, § 264; Vehicle and 
Traffic Law, § 59.—Miller v. Green, 26 
N.Y.S.2d 54. 

Until collection of judgment is had 
against one defendant, another defend- 
ant is in no position to seek relief un- 
der section of Civil Practice Act re- 
garding action by one joint  tort- 
feasor against another and neither is 
entitled to serve a cross-complaint un- 
der section regarding controversy be- 
tween defendants. Civil Practice Act, 
§§ 211-a, 264.—Miller v. Green, 26 N.Y. 
8.2d 54. 

N.Y.Sup. Matter in recoupment or 
set-off must be pleaded as a counter- 
claim and not as a defense.—Phillips v. 
Manufacturers Trust Co., 26 N.Y.S.2d 
58, 175 Mise. 1009. 

N.Y.Sup. A defendant may set forth 
in his answer counterclaims as well as 
denials and defenses. Civil Practice 
Act, § 261.—Phillips v. Manufacturers 
Trust Co., 26 N.Y.S.2d 658, 175 Mise. 
1009: 

N.Y.Sup. The pleading permitted 
under the statute relating to new par- 
ties set up in counterclaims falls with- 
in category of counterclaims as de- 
fined in prior section of the statute, 
and it must state a cause of action in 
favor of defendants or some of them, 
and against the plaintiffy or some of 
them. Civil Practice Act, §§°266, 271.— 
Hall v. Crailo Sweets, 29 N.Y.S.2d 
381, 177 Misc. 120, affirmed 29 N.Y.S. 
2d 512, 262 App.Div. 866. 

N.Y.City Ct. In action by trolley 
car passenger against trolley company 
and truck owner for injuries sustained 
in a collision between trolley car and 
truck, truck owner could not maintain 
cross-complaint for judgment against 
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trolley company in any amount which 
might be recovered against truck own- 
er by passenger, because statute, which — 
authorizes a defendant to serve answer _ 
on a codefendant demanding determina- \ 
tion of rights as between the codefend- 
ants, does not sanction litigation be- 
tween defendants which is entirely in- 
dependent of the demands of the plain- # 
tiff. Rules of Civil Practice, rule 112; 
Civil Practice Act, §§ 474, 476.—Chiara-_ 
dia v. Union Ry. Co. of New York City, 
23 N.Y.S.2d 798. rt sae 
In action by trolley car passenger 
against trolley company and truck ~ 
owner for injuries sustained in colli- rif 
sion between trolley ear and truck, 
truck owner’s remedy as against trolley — 
company was not by cross-complaint 
asking determination of rights as be-- 
tween codefendants, because truck own-— ip 
er would have no claim against code- 
fendant until truck owner had paid ~ 
more than his proportionate share of 
any judgment for passenger against 
both defendants, and in event of such — ¥ 
disproportionate payment, truck own- — 
er’s remedy would be by motion as ~ 
provided for by Civil Practice Act. — 
Civil Practice Act, § 211-a.—Chiaradia 4 
v. Union Ry. Co. of New York City, 23 
N.Y.S.2d 798. am 
N.C. In action on note, defendant's — 
admission in answer of debt set out in — 
complaint entitles plaintiff to judgment — 
for amount sued for, unless defendant 
can properly allege and prove valid set- 
off or counterclaim existing when ac- 
tion was commenced, and burden is on 
him to do_so. C.S. § 521, subd. 2.— 
Barber v. Edwards, 12 S.E.2d 234, 218 
NON) 73ih Ra 
_N.C. One defendant in action ha 
right to set up cross-action against an- 
other defendant in proper case. C.S. § 
602.—Blades v. Southern Ry. Co., 12 
S.H.2d 553, 218 N.C. 702. WR 
A cross-complaint of one defendant 
against codefendant must be founded _ 
on or connected with plaintiff's cause — 
of action.—Blades vy. Southern Ry. Co 
12 S.H.2d 553, 218 N.C. 702. i 
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ca 
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ment of claim, the plaintiff may in- 
voke any objection to it which a de- 
fendant might raise against a state- 


ment of ciaim.—Glenn y. Frost, 57 | 
Montg. 218. t 
Tenn. Equitable set-off must be spe- 


cially pleaded and can be allowed only 
on affirmative pleading by original bill 
or cross-bill, not by answer.—John — 
Bouchard & Sons 0. v. Nashville” 
Protestant Hospital, 146 S.W.2d 956. : 
Where insurance company’s right to 
set off amount of hospital corporation’s 
bonds purchased by it against its lia- 
bility on policies insuring life of phy- — 
sician in control of hospital was not © 
conferred by any stipulation in insur- 
ance contract or agreement with in- © 
sured, and insurance company did not — 
seek equitable set-off against insured’s 
estate by bill or cross-bill in receiver- 
ship proceedings against hospital cor- 
poration, but only in answer to admin-— 
istratrix’ cross-bill. Court of Appeals 
did not err in denying such set-off— 
John Bouchard & Song Co. v. Nashville — 
Protestant Hosp alae S.W.2d 956. ! 
1 


Mont. As against the plaintiff with 
respect to the subject-matter of the 
action, a defendant may be entitled to 
some relief which cannot be obtained 
by setting it up in the answer as pure- 
ly defensive matter, or by way of 
counterclaim, and the defendants may 
have cross-demands against each other 
in relation to their respective rights in 
the subject-matter over which the liti- 
gation is carried on, and the assertion 
of any such rights as against the plain- 
tiff, or as between the defendants may 
be made by cross-complaints directed 
against the plaintiff alone, or against 
one or more of the defendants together 
with the plaintiff, as their respective 
rights and interests may be involved, 
—State ex rel. Bedord v. District Court 
of Ninth Judicial Dist. in and for 
Glacier County, 114 P.2d 265. hte 

If the judgment on the plaintiff’s 
complaint may determine, as between 
the defendants, their respective rights 
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~§ 3881 ty 
_ to the subject-matter of the action, as 
to which there is controversy between 
them, such controversy may be made 
the subject of a cross-complaint, and 
if necessary to a complete adjudication, 
other parties not already in the case 
may be joined. Rev.Codes 1935, § 9151. 
_  —State ex rel. Bedord v. District Court 
of Ninth Judicial Dist. in and for 
- Glacier County, 114 P.2d 265. 
eae Where a defendant’s alle- 


or affirmative relief against her co- 
defendants related to matters wholly 
dependent of cause of action remain- 


et dealing with controversy between 
efendants. Civil Practice Act, § 264. 
139 Seventy-Ninth 


ants in the action, over matters wholly 
. extraneous to the foreclosure action, 
over objection of landlord.—Lebanon 

roduction Credit Ass’n y. Feldhaus, 


. 


384 
: : In action on construction con- 
_ tract, defendant’s motion for leave to 
_ file-a plea of set-off during course of 


§ 387 
Ala. In action of assumpsit on an 
account stated, defendant’s plea, alleg- 
ing that at time of commencement of 
ection plaintiff was indebted to de- 
ndant in a certain amount for breach 
of an accord between plaintiff and de- 
_ fendant, was not sufficient as a “plea 
of set-off’ where plea did not aver that 


ection, Code 1923, § 10172.—Barber v. 
Martin, 200 So. 787, 240 Ala. 656. 
In action of assumpsit on an account 
stated, defendant’s plea aeuiee that 
xecution of writing set forth in bill of 
articulars was procured through 
plaintiff's fraud and offering to set off 
against plaintiff’s demand a third par- 
ty’s claim against plaintiff, such claim 


insufficient as a “plea of set-off”. 
19238, § 10172.—Barber v. Martin; 200 
So. 787, 240 Ala. 656. 

\ Cal.App. A ‘“eross-complaint”’ 
; relate or depend upon the contract, 
transaction, matter, happening or acci- 
dent upon which action is brought 
whereas a “counterclaim” need only 
tend to diminish or defeat the plain- 
_ tiff’s recovery and need not be relat- 
ed to or connected with the cause of 
action set up in the complaint. Code 
~ Ciy.Proc. §§ 438, 442.—Robertson v. 
Maroevich, 109 P.2d 708. 


Cal.App. One may bring in, by 
eross-complaint, a cause of action aris- 
ing out of the same transaction as that 
set forth in complaint, but which would 
not otherwise be a proper subject of 
eross-complaint.—Hanlon v. Western 
‘Loan & Bldg. Co., 116 P.2d 465. 

Il.App. In action for accounting of 
moneys collected by village on special 
assessments, cross-complaint alleging 
Bt that village treasurer had misapplied 

the collections, and that sureties on his 
bond were liable, and alleging gener- 


must 


ally that an accounting would deter- : 


mine the liability of each of the sure- 
e) ties, was insufficient as not containing 
mr a plain and concise statement of the 
___—pleader’s complaint. Smith-Hurd Stats. 
ce, 110, §§ 148, 157, 160, 162.—Howie v. 
Village of Mount Prospect, 29 N.B.2d 
871, 307 Ill.App. 238. 
Pr Ind. If defendants had desired an 
" Se adjudication of their rights, they should 
‘ have filed a cross-complaint—Wagner 
Be.) vy. McFadden, 31 N.H.2d 628. 
Ind.App. Though cross-complaint is 
not recognized by statute except in di- 
yorce actions, a pleading in the nature 


Collier, 31 N.H.2d 646. ere 
The purpose of a “cross-bill’ is to 
obtain full relief for all parties and a 
complete determination of all con- 
troversies which arise out of matters 
charged in the original bill—Universal 
Credit Co. vy. Collier, 31 N.H.2d 646. 

Minn. counterclaim must be a 
complete and independent cause of ac- 
tion, either legal or equitable, and in 
pleading a counterclaim all material 
facts constituting a cause of action 
must be alleged, with a demand for 
relief as in a complaint, and general 
rules governing statement of a cause 
of action in a complaint apply to the 
statement of a counterclaim.—HVitzke v. 
Fitzke, 298 N.W. 712. 

Mont. A ‘cross-complaint” is to be 
used when a defendant is entitled to 
some relief against the plaintiff in re- 
spect to the subject-matter of the ac- 
tion, but the relief cannot be obtained 
by setting up the facts in the answer 
as defensive matter, nor as a counter- 
claim. Rev.Codes 1935, § 9151.—State 
ex rel. Bedord vy. District Court of 
Ninth Judicial Dist. in and for Glacier 
County, 114 P.2d 265. 

Mont. The basis of a cross-complaint 
must be a demand which may be car- 
ried forward as a cause of action, and 
which might have been the subject of 
an independent action, and-on which 
there may be a recovery. Rev.Codes 
1935, § 9151.—State ex rel. Bedord vy. 
District Court of Ninth Judicial Dist. 
ie for Glacier County, 114 P.2d 

In action by mortgagee against grain 
dealer to recover damages because deal- 
er allegedly purchased mortgaged 
wheat from mortgagors knowing that 
it was covered by a chattel mortgage, 
a purported cross-complaint in which 
dealer joined mortgagors ag codefend- 
ants, alleging that he had no knowl- 
edge of the validity or merit of the 
claim of the mortgagee and the mort- 
gagors, and praying that he be per- 
mitted to pay proceeds from sale of 
wheat into court and that mortgagee 
and mortgagors litigate their claims, 
was not a ‘“‘cross-complaint” nor a “‘pe- 
tition for substitution of another as de- 
fendant,”’ within meaning of statute, 


_and was wholly ineffective for any pur- 


pose. Rev.Codes 1935, §§ 9087, 9151.— 
State ex rel. Bedord v. District Court 


of Ninth Judicial Dist. in and for Gla-. 


cier County, 114 P.2d 265. 
Mont. Ag against the plaintiff with 


respect to the subject-matter of the- 


action, a defendant may be entitled to 
some relief which cannot be obtained 
by setting it up in the answer as pure- 
ly defensive matter, or by way of 
counterclaim, and the defendants may 
have cross-demands against each other 
in relation to their respective rights in 
the subject-matter over which the liti- 
gation is carried on, and the assertion 
of any such rights as against the plain- 
tiff, or as between the defendants may 
be made by cross-complaints directed 
against the plaintiff alone, or against 
one or more of the defendants together 
with the plaintiff, as their respective 
rights and interests may be involved.— 
State ex rel. Bedord vy. District Court of 
Ninth Judicial Dist. in and for Glacier 
County, 114 P.2d 265. 


A “cross-complaint” is to be used 
when a defendant is entitled to some re- 
lief against the plaintiff in respect_to 
the subject-matter of the action, but 
the relief cannot be obtained by setting 
up the facts in the answer as defensive 
matter, nor as a counterclaim. Rey. 
Codes 1935, § 9151.—State ex rel. Bed- 
ord v. District Court of Ninth Judi- 
cial Dist. in and for Glacier County, 
114 P.2d 265. 


N.Y.Sup. Where pledgee who was 
sued for conversion of pledged stock 
alleged in his answer the indebtedness 
of debtor to pledgee and the amount 
still owing, claim of set-off based on 
the indebtedness was available though 
pleading was styled a defense instead 
of set-off, and there was no prayer for 


4 such relief.—Kaufman y, Provident Say. 


_N.Y.Sup. The pleading mitted un- 
der the statute relating to new parties — 
set up in counterclaims falls within — 
category of counterclaims as defined 
in prior section of the statute, and it~ 
must state a cause of action in favor 
of defendants or some of them, and 
against the plaintiffs or some of them. 
Civil Practice Act, §§ 266, 271.—Hall 
vy. Crailo Sweets, 29 N.Y.S.2d 381, 177 
Mise. 120, affirmed 29 N.Y.S.2d 512, 262 
App-Div. 866. 

N.C. In action on note, defendant’s 
answer, alleging that he owned judg- 
ment pleaded therein as counterclaim, | 
but failing to state that he owned it 
when action was commenced, was bad 
on demurrer ore tenus as insufficient 
to show that defendant had right to set 
up judgment as counterclaim existing 
at such time. C.S. 521, subd. 2.— 
Barber v. Edwards, 12 8.H.2d 234, 218 
N.C. 731. ; 

Pa.Com.Pl. In a counterclaim, the 
defendant should set forth whether a 
contract relied on is oral or written.— 
Glenn v. Frost, 57 Montg. 218. 

The averments of a counterclaim 
must be as specific as those required in 
a statement of claim.—Glenn y. Frost, 
57 Montg. 218. 

In a counterclaim, where a contract 
is pleaded, it should be stated when, 
where, and with whom the _ alleged 
agreement was entered into.—Glenn v. 
Frost, 57 Montg. 218. 

In a counterclaim, averments of 
damages must satisfy the same rules 
required in a statement of claim; spec- 
ulative and lump sums and approxi- 
mate amounts must not be set forth.— 
Glenn y. Frost, 57 Montg. 218. 


Pa.Com.Pl. A counter-claim shall be 
regarded as defendant’s statement of 
claim and the rules relating to the re- 
cuirements of the statement apply. 
Damages averred in a counter-claim 
must be clear and precise.—Frank Mer- 
eantile Corporation v. Prozan, 89 P.L.J. 


S.C. The statute requiring that an 
answer contain a general or. specific 
denial of each material allegation of | 
the complaint controverted by the de- 
fendants, or of any knowledge or in- 
formation thereof sufficient to form a 
belief, and a statement of any new 
matter constituting a defense or coun- 
terclaim in ordinary and concise lan- 
guage, without repetition, means that 
any paper purporting to be an answer 
must contain either a denial of a ma- 
terial allegation of the complaint or 
new matter constituting a defense or 
counterclaim or it will be no answer. 
Code 1932, § 467.—Baker v. Hartford 
Fire Ins. Co., 15 S.H.2d 756, 197 S.C. 
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§ 389 

Pa.Com.Pl. Inasmuch as a counter- 

claim is a separate proceeding, the al- 
legations in an affidavit of defense may 
not be utilized to supply deficiencies 
in the counterclaim.—Glenn y. Frost, 
57 Montg. 218. 

§ 392 


Ill.App. Generally affirmative  de- 
fense is first raised by defendant, and 
if plaintiff is convinced that facts set 
up do constitute affirmative defense, 
he then files a reply to arrive at 
issue as to such facts, otherwise he 
moves to strike such alleged defense 
on basis that in law it does not con- 
stitute a defense. Smith-Hurd Stats. 
ce. 110, § 167, subd. 4—Noyes y. Gold, 
84 N.H.2d 1, 310 Ill.App. 1. 

Pa.Com.Pl. Under the Practice Act of 
May 14, 1915, P.L. 483, as amended by 
the Act of April 22, 1929, P.L. 627, 12 
P.S. § 382 et seq., a plaintiff’s reply is 
regarded as an affidavit of defense — 
peondaad Oil Co. v. Conrad, 8 Sch.Reg. 


Tex.Civ.App. The proper function of 
“supplemental petition” is a reply to 
special matter of defense urged in the 
answer, and not to state a cause of ac- 
tion.—Brickley v. Fisley, 143 S.W.2d 


433. 
§ 393 
N.Y.App.Div. In foreclosure action 
against mortgagor and one to whom 


only 

defense” requiring no 
reply by plaintiff, and where plaintiff 
made prima facie case and defendants 
offered no proof in support of allega- 
tion of usury, plaintiff was entitled to 
judgment granting foreclosure.—Hdel- 
man v. Cymberg, 27 N.Y.S.2d 151, 261 
App.Div. 698, reargument denied 29 N. 
Y.S.2d 909, 262 set. 921. 


39 

Cal. Plaintiff Was’ not required to 

lead fraud to set aside deeds and re- 
lease where documents were pleaded as 
defenses in action to establish resulting 
trust, there being no pleading such as 
a replication in California.—Watson v. 
Poore, 115 P.2d 478, prior opinion 106 
20235; 

Where facts constituting fraud are 
relied on in avoidance of defense set 
up in answer, they need not be pleaded 
in complaint, but may be proved in re- 
buttal of defense without replication.— 
Watson v. Poore, 115 P.2d 478, prior 
opinion 106 P.2d 235. 

Ga.App. The law regards the allega- 
tions of affirmative defenses as denied 
by the plaintiff, and permits the plain- 
tiff to introduce all necessary compe- 
tent and relevant testimony to rebut 
or controvert the defense.—Glisson v. 
ee Health & Life Ins. Co., 13 S.E. 
2d 5 

La. Neither replication nor rejoinder 
is permitted and, when defendant al- 
leges new facts in his answer, they are 
considered denied by the plaintiff, and 
plaintiff may prove any facts which 
might have been pleaded to defeat de- 
fense set up in answer.—Lee vy. Perkins, 
197 So. 607, 195 La. 939, é 

Pa. Plaintiff was not obliged to re- 
ply to ‘‘new matter’ consisting partly 
of allegations of law and partly of 
averments which should have been, and 
were, included in the body of affidavit 
of defense, and such ‘new matter’ was 
properly stricken off—Moore y. Pru- 
dential Ins. Co. of America, 21 A.2d 
42, 342 Pa. 570. : 

‘Pa.Com.Pl. If new matter is simply 
a conclusion of law, no reply is re- 
quired.—Columbia Pictures Corpora- 
tion v. Nelley, 51 Dauph. 49. 

§ 402 


N.Y.Sup. A plaintiff may include in 
a reply only denials _and_ defenses. 
Civil Practice Act, § 272.—Phillips vy. 


Manufacturers Trust Co., 26 N.Y.S.2d 
58, 175 Mise. 1009. 
§ 404 
Mo.App. Under statute providing 


that where answer contains new matter, 
plaintiff shall reply to such new matter 
within such time as court by rule ‘‘or 
otherwise” shall require, the question 
when plaintiff shall be permitted to 
reply in a given case is one reposing 
largely within discretion of trial court, 
reviewable only for abuse. Mo.St.Ann. 
§ 779, p. 1030.—Reeves v. Dictograph 
Produets Co., 147 S.W.2d 162. 

The statute providing that if answer 
contains statement of new matter and 
plaintiff fails to reply or demur there- 
to within time prescribed by rule “or 
order’ of court, defendant shall have 
such judgment as he is entitled to, indi- 
eates intention to vest court with dis- 
eretionary power as to time when a 
plaintiff may be permitted to reply. 
Mce.St.Ann. §§ 779, 780, pp. 1030, 1034. 
—Reeves v. Dictograph Products Co., 
147 S.W.2d 162. 

Permitting plaintiff to file reply to 
new matter contained in defendant’s an- 
swer was not an abuse of discretion 
notwithstanding plaintiff was technical- 
ly in default and did not seek to reply 
until after defendant moved for judg- 
ment on the pleadings where defendant 
failed to show how it was prejudiced 
by delay and defendant had previously 
been guilty of a corresponding lack of 


diligence in filing of its answer. Mo.St. 
Ann. §§ 779, 780, pp. 1030, 1034— 
Reeves y. Dictograph Products Co,, 147 
S.W.2d 162. 

§ 406 


Utah. Where real cause of action 
against irrigation company was for 
money obtained through duress by re- 
fusing to supply plaintiff with water 


& 


until requiré AS pat 
swer denied plaintiff’s allegation that 
charge was made for turning out water 
from main canal, alleging charge was 
for use of lateral eanals, plaintiff’s re- 
ply, admitting that reasonable charge 
might be made for use of laterals but 
alleging that charge made by company 
was unjust and that claim that such 
charge was for proportionate share of 
maintenance cost was merely a _ pre- 
tense to obtain money by duress, con- 
stituted a proper pleading under stat- 
ute setting out permissible contents 


ye y 


of a reply. Rev.St.1933, § 104-11-1.— 
Peterson v. Sevier Valley Canal Co., 
116 P.2d 578, 


§ 408 

Fla. “Set-off’ is in legal effect the 
equivalent of a: separate suit by de- 
fendant against plaintiff, in answer to 
which plaintiff can by reply or rejoin- 
der give facts which will avoid such 
plea upon equitable grounds. Comp. 
Gen.Laws 1927, § 4302.—Proodian vy. 


Plymouth Citrus Growers Ass’n, 197 
So. 540, 143 Pla. 788. 
§ 413 

Ala. Plaintiff’s replication that 


“Plaintiff denies each and every allega- 
tion of said plea’? was in~ substance 
and legal effect a joinder of issue on 
pleas to which replication was ad- 
dressed, Code 1923, § 9477.—Barber 
v. Martin, 200 So. 787, 240 Ala. 656. 

Mo.App. A reply which is neither a 
general nor a specific denial and which 
leaves in doubt the question of what 
is denied and what, if anything, is ad- 
mitted, is “bad pleading”. Mo.St.Ann. 
§§ 779, 780, pp. 1030, 1034.—Reeves v. 
Dictograph Products Co., 147 S.W.2d 
162 


In action for breach of employment 
contract wherein defendant in answer 
alleged payment and accord and satis- 
faction, plaintiff's reply denying every 
allegation in answer except such. alle- 
gations as were admissions of allega- 
tions in plaintiff’s petition and denying 
“each and every allegation of new mat- 
ter in defendant’s answer contained 
and again prays for judgment as 
prayed in plaintiff’s petition’ was suf- 
ficient. Mo.St.Ann. §§ 779, 780, pp. 
1030, 1034.—Reeves v. Dictograph Prod- 
ucts Co., 147 S.W.2d 162. 

Pa.Com.Pl. Where defect alleged is 
failure to assert a cause of action in the 
counterclaim reply should raise ques- 
tion of law as in affidavit of defense.— 
U._8. Rubber Products v. Roth, 34 Luz. 
L.Reg.Rep. 340. 


§ 420 

Ill.App. In suit by a trustee and one 
of ultimate beneficiaries to require cre- 
ator of trust to deliver stock certificates 
and account for dividends received, in 
which amended and supplemental com- 
plaint alleged execution of trust agree- 
ment and delivery of stock certificates 
covered thereby in blank to trustees and 
that certificates were placed in safe de- 
posit box accessible only to one of 
trustees and to creator of trust, who 
was also life beneficiary, reply alleging 
that creator’s brother-in-law, one of 
trustees, trading in creator’s name had 
made money represented by stock in- 
volved and proposed to give such 
stock to creator on condition that he 
execute trust agreement, which was 
done as alleged in amended and supple- 
mental complaint, did not allege that 
creator’s brother-in-law was owner of 
securities at time trust was created, and 
there was no “departure” in the plead- 
ing.—Home for Destitute Crippled Chil- 
dren y. Boomer, 31 N.H.2d 812, 308 Ill. 
App. 170. 

Mo. A plaintiff cannot recover on a 
cause of action stated only in his reply 
and not in his petition, nor may he 
thus piece out a cause of action.—State 
ex rel. Reed y. Harris, 153 S.W.2d 834. 

Tex.Civ.App. Generally, petition on 
which plaintiff goes to trial must 
contain all the affirmative grounds on 
which recovery is sought, and any 
omission or error cannot be supplied 
by supplemental petition.—Southland 
Life Ins, Co. v. Greenwade, 143 S.W.2d 
648, error granted. 

§ 423 
Fla, In action on the common counts 


d, and an- 


‘matter.—Willis T. Batcheller, 


rai 


ince due on op 


of money rather than as based on a 
implied contract, so that amended rep- 
lication alleging a promise by defend- 
ant to pay the debt, in avoidance of 
plea of limitations, did not constitute — 
a “departure in pleading’’.—Jack 
yille American Pub, Co. v. Jackson 
Paper Co., 197 So. 672, 143 Fla. 83 
Mo. In suit for specific perform 
of oral contract between husband an 
wife to make reciprocal wills, plaintiff 
reply set forth facts explanatory 0 
contract alleged in petition, and did 
constitute a “departure” from their | 
tition.—Findley v. Johnson, 142 S. 


. i 


8 439 es 
Iu. In stockholder’s action to hi 
certain amendments to corporate ch 
ter declared void, where answer — 
leging facts relating to calling of meet: 
ing of stockholders and adoption ot 
amendments was not answered, the 
facts therein pleaded would be take 
as true and as conclusively establishing 
that the amendments were adopted f 
regularly called meeting.—Kreicker Vv. 
Naylor Pipe Co., 29 N.H.2d 502, 374 
Ill. 364. ct 
Il.App. Where defendant did not re-— 
ply to plaintiff's answer to defendant’s — 
intervening comnlaint. he admitted a roa 
truth of the affirmative averments 0: 
such answer.—Gorezyea v. Stahoch 
N.E.2d 403, 308 Ill.App. 235. 
Ill.App. In action on fire p 
where defendant’s verified affida 
merits asserted that one of pla 
had no interest in company to w! 
policy was issued, and plaintiffs mad 
no reply to such assertion, it stood ad- 
mitted, Rules of the Municipal Court, 
rule 119.—Di Cianni v. Underwri 
Members of Lloyd’s, London, Bo 
Under Policy No. A-9081, 33 : 
173, 309 Ill.App. 419. 
§ 44 


Where allegations of co 
plaint anticipated and negatived de-— 
fense of statute of limitations, defense 
of statute of limitations set up in «¢ 
fendant’s answer was not admitted b 
failure of plaintiff to file a reply 
Gliwa v. Washington Polish Loan | 
Building Ass’n, 34 N.E.2d 736, 310 I 
App. 465. . ; 
Nev. 


% 


of facts pleaded in answer as would 
justify judgment for the defendant.— 
Hartford Min. Co. v. Home Lumber & ~ 
Coal Co., 114 P.2d 1098. 

Wash. Where sole question consid- 
ered by trial court at hearing on or- 
der to show cause was whether there 
had been an election of remedies by 
city, and answer injecting new and ad- 
ditional issues was not filed until three 
days after the trial, failure to reply 
to the affirmative defenses set up in the 
answer did not admit such affirmative 
ine sve 
Welden Const. Cee P.2d 696. 
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§ im 

Ga. The office of demurrer is to deal 
with sufficiency of allegations actually 
made.—Hirsch v. Northwestern Mut. 
ie Ins. Co., 13 S,H.2d 165, 191 Ga. 


La. In suit by nine persons holding 
separate bonds for deed to recover, 
from statutory surety of real estate 
agent with whom they dealt, the 
amount of their respective payments 
under the contract, on ground of al- 
leged fraud of real estate agent, ex- 
ception of no cause of action leveled 
at claim of petitioner which was as- 
serted against the realty company in- 
dividually and not as agent for an- 
other, due to fact that allegation show- 
ing agency was inadvertently omit- 
ted was overruled._Seybold vy. Fidelity 
& Deposit Co. of Maryland, 1 §So.2d 
522, 197 La. 287. 

La. In passing on merits of excep- 
tion of no cause of action, courts may 
consider only the well-pleaded facts 
set out in the petition—Dugas vy. 
Powell, 1 So.2d 677, 197 La. 409. 

On exception of no cause of action, 


> “gi4b2 ae 
well-pleaded allegations of plaintiffs’ 
petition must be accepted _as_ true.— 
Dugas v. Powell, 1 So.2d 677, 197 La. 

eet at 0.9% 
—s- Za. Where contract provided that 
members of union were to have exclu- 
give right to load and unload employ- 
-_ er’s ships in New Orleans, but made 
no mention of any dues to be paid by 
members to union, petition in action 
under the codal article for damages 
alleging that union suffered loss in 
; collection of dues from members be- 
cause of alleged breach of contract by 
_- employer, but which did not indicate 
the amount of dues to be paid by each 
member or that the obligation thereof 
was connected with the contract, was 
subject to an exception of no cause 
of action in the absence of allegation 
of fraud and. bad faith. Rey.Civ.Code, 
art. 1934, subds. 1, 2.—Spencer v. 


_ Luckenbach Gulf S. 8. Co. 2 So.2d 
53; 19% La. 652. 
La. Where defendant’s exception 


_ merely stated that petition showed no 
right of action, and exception was 
-- passed on at the same time the merits 
were determined and plaintiff immedi- 
ately appealed from judgment and 
asked, among other things, to have 
-eorrected the trial court’s ruling sus- 
taining exception of no cause of action 
on ground that action was required to 
be brought by direct suit and not by 
summary proceeding, the plaintiff did 
not acquiesce in treatment of exception 
as one to the mode of procedure and 
the trial court’s action was erroneous.— 
_ Gast vy. Gast, 3 So.2d 173, 197 La. 10438, 
transferred 181 So. 204. 
__ An exception to the mode of proce- 
dure is a ‘dilatory plea” and an ex- 
ception of no cause of action is a 

“peremptory plea’, and each plea 
- serves an entirely different purpose and 
they cannot be treated interchangeably 
and each should be made to perform 

the function properly appertaining to 
- it.—Gast v. Gast, 3 So.2d 173, 197 La. 

1048, transferred 181 So. 204. 
Where plaintiff, who obtained judg- 
ment on note, sought by rule to have 

mortgage, executed by defendant after 

institution of plaintiff’s suit, annulled 
instead of bringing direct action as 
plaintiff should have done, the defend- 
- ant’s remedy was to except to the mode 
of procedure before going to trial on 
the merits, and, in absence of such an 
exception, plaintiff ‘waived’ right to 
complain of mode of procedure.—Gast 
vy. Gast, 3 So.2d 173, 197 La. 1043, 
transferred 181 So. 204. 

All exceptions to form or mode of 
procedure are “‘waived” where the par- 
ties proceed to trial on the merits with- 
out requiring any decision on the ex- 
eeptions.—Gast v. Gast, 3 So.2d 173, 


La. In action on a note executed by 
a farm loan association, exceptions of 
no right or cause of action on ground 
that association had nv right to borrow 
money or execute notes were not well. 
founded, since such grounds of de- 
fense were matters which shonld have 
been raised by way of special defense 
to be determined when the merits were 
inquired into.—Stafford’s Estate v. 
Progressive Nat. Farm Loan Ass’n, 3 
So.2d 532, 198 La. 122. 


La. Facts set forth in petition and 
annexed documents were to be accepted 
as true for purpose of defendants’ ex- 
ceptions of no right and no cause of 
action.—Carruth vy. Hollister, 3 So.2d 
592,198 La. 212. 


La.App. A petition, which alleged 
facts showing that employee was en- 
titled to unpaid salary for services ac- 
tually rendered, was not subject to an 
exception of no cause of action, re- 
gardless of whether petition contained 
allegations sustaining prayer for re- 
covery of salary for portion of alleged 
term of employment following em- 

loyee’s discharge.—Harrosh y. Fife 

ros. Health Ass’n, 1 So.2d 323. 

A petition, which sets forth a cause 
of action on any item claimed, is not 
subject to an exception of no cause 
of action—Harrosh v. Fife Bros. 
Health Ass’n, 1 So.2d 323. 

La.App. For purpose of determining 
exception of no cause of action, all 


197 La. 1043, transferred 181 So. 204. - 
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‘facts well pleaded in petition must 


be taken as true.—O’Neal v. Alexander, 
1 So.2d 811... ; at oP 
La.App. In store lessee’s action 
against lessor for damages caused by 
flooding of store and deposit of debris 
on sidewalk, exception of no cause of 
action was properly overruled.—Greco 
vy. Live Oak Properties, 1 So.2d 841, 
La.App. In action on industrial life 
policy by natural tutor of minor where 
exception of no right of action was 
maintained by district judge on ground 
that petition did not allege that suc- 
cession proceedings of insured had 
been opened in court of. competent 
jurisdiction or that plaintiff was the 
eneficiary under the policy or suc- 
cession representative duly qualified, 
or duly recognized heir, it was error 
to dismiss the petition absolutely, not- 
withstanding that there was no re- 
quest for leave to amend.—Wilmore y. 
poe Industrial Life Ins. Co., 2 So. 
La.App. A _ plaintiff suing railroad 
company instead of trustee appointed 
by bankruptcy court in railroad re- 
organization proceeding, for alleged 
negligent handling of shipment mov- 
ing over railroad company’s lines at a 
a time when company and its officers 


had been superseded by trustee, would. 


not be permitted to amend his petition 
so as to allege the same ground of 
action as against trustee, where issue 
on right of plaintiff to bring the suit 
had been joined and evidence admin- 
istered under ‘exception of no right of 
action”, which is a special plea di- 
rected to absence of any right in 
plaintiff to maintain action. Bankr.Act 
§ 77%, 11 US.CA®X §$205's°' Code Prac. 
art. 357.—Levin v. Missouri Pac. R. 
Co., 2 So.2d.99. 

La.App. In suit to adjudicate title 
to property not in actual possession 
of either party, exception of no cause 
or right of action based on indefinite- 
ness of description in deed to plaintiff’s 
vendor was properly overruled on 
ground that question presented related 
to merits of the case. Act No. 38 of 
1908.—Tate v. Ludeau, 3 So.2d 226. 


La.App. In property owner’s suit 
against state highway commission and 
contracting company for damages from 
construction of a highway, company’s 
exception of no cause or right of action 
should have been sustained where peti- 
tion showed that company constructed 
highway under a_ recorded contract 
with commission and petition did not 
allege that company violated contract 
or was guilty of any negligence, and 
it was not charged that company had 
anything to do with alleged false prom- 
ises made by commission’s agents in 
getting a right of way deed from prop- 
erty owner or that company violated 
any promises or breached any duty 
that it owed to owner. Act No. 362 of 
1940.—Green v. Louisiana Highway 
Commission, 3 So.2d 236. 

Tex.Civ.App. A petition, which was 
verbose, and much of it couched in 
language technically considered general 
and excess conclusions of the pleader, 
was not on that account vulnerable 
to special exceptions so as to neces- 
sitate a dismissal of the suit.—Smith v. 
Marvin Drug Co., 150 S.W.2d 875, er- 
ror dismissed, judgment correct. 


In action against drug company for 
breach of contract to compound a me- 
dicinal prescription for plaintiff, alle- 
gation that plaintiff was under the 
treatment of a named physician~for 
sickness from which she was at the 
time suffering was not subject to spe- 
cial exceptions for failure to allege spe- 
cifically the nature of the alleged ill- 
ness, where subsequent allegation de- 
scribed the nature of ailment.—Smith 
v. Marvin Drug Co., 150 S.W.2d 875. 
error dismissed, judgment correct. 

In action against drug company for 
breach of contract to compound a me- 
dicinal prescription for plaintiff, alle- 
gation, that plaintiff did not know the 
kind and character of medicine pre- 
scribed but that such fact was well 
known to drug company and fully set 
out in prescription furnished dru 
company to be filled, was not subjec 
to special exception for failure to set 


v. Marvin Drug Co., 
error dismissed, judgment correct. 

In action against drug company for 
breach of contract to compound a me- 


dicinal prescription for plaintiff, al- 
legations that drug company failed and 
refused to deliver medicine called for 
by prescription despite payment of 
purchase price therefor by plaintiff, but 
delivered a wholly different medicine, 
were not subject to special exceptions 
on the ground that allegations were too 
general, vague, and uncertain and for 
failure to state ingredients of medicine 
prescribed and of medicine delivered.— 
Smith v. Marvin Drug Co., 150 S.W.2d 
875, error dismissed, judgment correct. 

In action against drug company for 
breach of contract to compound a me- 
dicinal prescription, allegations claim- 
ing damages for trips to specified 
towns in effort to secure correct pre- 
scription and medicine, telephone ealls, 
and other actual and necessary ex- 
penses a specified sum, were not sub- 
ject to special exceptions because of 
vagueness, since trial court could have 
deleted the words “other actual and 
necessary, expenses”’, or could have con- 
trolled the proof on trial—Smith v. 
Marvin Drug Co., 150 S.W.2d 875, er- 
ror dismissed, judgment correct. 

Tex.Civ.App. In determining vulner- 
ability of petition to general and spe- 
cial exceptions, the pleadings of de- 
fendant as well as those of plaintiff 
may be considered.tHome Ins. Co. y. 
Scott, 152 S.W.2d 418, error dismissed. 

Insured’s failure to allege that proof 
of loss was furnished to insurer in 
compliance with provisions of policy 
did not render petition subject to gen- 
eral or special exceptions where insur- 
er’s answer raised issue as to proof of 
loss, since such issue was_ thereby 
brought within the scope of the plead- 
ings.—Home Ins. Co. v. Scott, 152 S.W. 
2d 413, error dismissed. 

Tex.Civ.App. In workmen’s compen- 
sation suit, employee’s petition alleging 
that he was employed as a roughneck 
in connection with drilling of oil wells 
and that while working around oil well 
drilling equipment of employer, and 
performing his duties in scope of his 
employment, he had an accident which 
resulted in certain serious and perma- 
nent injuries and disability was not | 
subject to exception because of uncer- 
tainty. Vernon’s Ann.Civ.St. art. 8306 
et seq.—Southern Underwriters v. West, 
152 S.W.2d 933, error refused. 

Tex.Civ.App. An exception to a 
pleading was a “special exception” in 
that it pointed out specifically certain 
defects in the pleading, and was a 
“general exception” in that it pointed ! 
out that such defects rendered the 
pleading insufficient, as a matter of 
substance, to state a ground of recav- 
ery.—Dallas Railway & Terminal Co. v. 
Bishop, 153 S.W.2d 298. 

A “special exception” may include a 
general demurrer.—Dallas Railway & © 
ia Co. v. Bishop, 153 S.W.2d 


An exception which is a special ex- 
ception in that it points out specifical- 
ly certain defects in the pleading and is 
a general exception in that it points 
out that such defects render the plead- 
ing insufficient ag a matter of sub- 
stance to state a ground of recovery, 
calls in question not only the legal 
sufficiency of the substance of the 
pleading, but also the form in which 
he pleading is presented.—Dallas Rail- 
way & Terminal Co. v. Bishop, 153 S. 
W.2d 298. 


in determining 
nethod in which excep- 
tions to pleadings and evidence are 
disposed of, particularly in cases tried 
before court without intervention of a 
jury.—Keith v. Allen, 153 S.W.2d 636. 
Record failed to show that trial court 
abused its discretion in refusing to 
consider before trial exceptions to 
pleadings, which exceptions were filed 
by plaintiff on day case was called for 
trial, where it appeared that such ex- 
ceptions were properly disposed of dur- 
ing trial of the case.—Keith v. Allen, 
153 S.W.2d 636. 
§ 454 


Cal.App. A general demurrer to com- 
plaint challenges its sufficiency to state 
any cause of action, and must not be 
sustained if complaint states facts 
from which any liability results, 
though not for some or all of relief 
sought.—Phillips v. Gonzales, 112 P. 
2d 272. 

Ga.App. A “general demurrer’ en- 
ables party to assail every substantial 
imperfection in pleadings of opposite 
side without particularizing any of 
them in his demurrer, but if he thinks 
proper to point out faults he may do 
so.—Cook v. Kroger Baking & Grocery 
Co., 15 S.H.2d 5631. 

Ga.App. The test of sufficiency of a 
petition to resist a general demurrer 
is ability of defendant to admit all 
that is alleged therein and yet escape 
liability altogether, and a general de- 
murrer to the petition should not be 
sustained and the suit dismissed be- 
eause plaintiff would not be entitled 
to recover all he asks, if the petition 

. sets up. a good cause of action as to 
any portion of his demand.—Alford v. 
Zeigler, 16 S.H.2d 69. 

Neb. A ‘general demurrer” tests 
substantive legal rights of parties up- 
on admitted facts including proper and 
reasonable inferences of law and fact 
“which may be drawn from facts which 
are pleaded, and, if complaint states 
facts which entitle plaintiff to relief, 
whether legal or equitable, it is not 
demurrable on ground that it does not 
state facts sufficient to constitute a 
cause of action. Comp.St.1929, §§ 20- 
806, 20-807.—Central Nebraska Public 
Power & Irrigation Dist. v. Walston, 
299 N.W. 609. i 

Tex.Civ-App. A “general demurrer’ 
only joins issue as to the substance of 
the pleading demurred to, but a “spe- 
cial demurrer” joins issue both as to 
the substance and form, and as to the 
latter the special demurrer must point 
out the defects.—Dallas Railway & Ter- 
minal Co. v. SE Rebar S.W.2d 298. 


Ga. In action by surety against in- 
demnitor to recover losses sustained 
by surety by reason of having become 
surety for a corporation on a bond 
made by corporation in a judicial pro- 
ceeding, petition was not subject to 
special demurrer on ground that it did 
not set forth the nature of the judicial 

roceeding or the conditions of the 

ond as prescribed by judicial order, 

where petition showed that bond was 
executed and filed with certain court 
in pursuance of a restraining order 
at request of the indemnitor.—Pruden- 
tial Finance Co. v. National Surety 
Corporation, 14 §.E.2d 728. 

Ga. A general demurrer to a peti- 
tion does not raise questions as to mul- 
tifariousness, duplicity, or misjoinder 
of causes of action, or as to nonjoinder 
or misjoinder of pales but as to such 
matters, a specia emurrer is neces- 
sary.—Grant v. Hart, 14 S.H.2d 860. 

In suit to establish constructive trust 
and for an accounting of trust proper- 
ty, petition alleging that defendant by 
fraudulent representations of himself 
and agent obtained plaintiffs’ valuable 
stocks and United States bonds worth 
$11,898 by exchanging therefor certain 
worthless stock and certain. bonds 
worth $6,270, and that two other per- 
sons, conspiring with defendant, by 
fraudulent representations later ob- 
tained from plaintiffs bonds which 
plaintiffs had received from defendant 
through a swap of entirely worthless 
stock for such bonds, and sold bonds 
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purchasers procured by defendant, was 
not subject. 
ground of “misjoinder of causes of ac- 
tion”. Code 1938, § 108-106, subd. 2. 
—Grant v. Hart, 14 S.E.2d 860. 
Ga.App. It is insufficient to allege 
negligence in general terms when de- 
fendant objects by proper demurrers to 
such allegations calling for particulars 
of negligence complained of, and, when 
judgment on _ special demurrers re- 
quires pleader to amend and he refuses, 
pleading may be dismissed if delin- 
quency relates to entire cause of action 
set up in the petition.—Cook v. Kroger 
Baking & Grocery Co., 15 S.H.2d 531. 
In action for injuries to customer 
who allegedly slipped on floor of store, 
which slipperiness was caused by car- 
rot or carrot top being crushed on the 
ground by customers, wherein com- 
plaint failed to show constructive 
knowledge on part of store owner of 
slippery condition, a special demurrer 
was properly sustained, and on plain- 
tiff’s refusal to plead further action was 
Properly dismissed after sustaining the 
general demurrer.—Cook vy. Kroger 
Baking & Grocery Co., 15 S.E.2d 531. 
Ga.App. The legitimate function of 
a “special demurrer’ is to compel the 
pleader to disclose whether he really 
has a cause of action or defense.— 
Alford v. Zeigler, 16 S.B.2d 69. 
Ga.App. In action for deceit by 
means of false representations induc- 
ing purchase of notes, allegations of 
answer that at time of application 
maker was a good credit risk, that 
plaintiff relied on its own investigation 
of his general financial condition, that 
defendant offered to place plaintiff in 
the same position held by defendant 
under its second security deed, and 
that plaintiff had made no effort to 
collect the notes from comaker, were 
not subject to special demurrers for 
irrelevancy and immateriality.—First 
Bancredit Corporation v. J. G. Mc- 
Kenzie Lumber Co., 16 S.E.2d 191. 
Ga.App. In action for death of 
pedestrian allegedly struck by train, 
paragraph of plaintiff’s petition, which 
alleged that railroad’s employees failed 
to blow whistle or ring bell to give 
pedestrian warning of their approach 
to crossing, raised question of rail- 
road’s duty to give warning when ap- 
proaching private crossing, and was 
not subject to special demurrer, when 
considered with other allegations in 
petition—Atlanta & W. P. R. Co.. v. 
Truitt, 16 S.B.2d 273. 


In action for death of pedestrian al- 
legedly struck by train, paragraph of 
plaintiff's petition, which alleged that 
train could not be stopped within less 
than a mile from place where pedes- 
trian was killed, alleged circumstances 
which might be considered on question 
of whether anything unusual had hap- 
pened at crossing and on question of 
speed of train, and was not subject to 
special demurrer.—Atlanta & W. P. R. 
Co. v.--Truitt, |, 16, 8. H.2d- 273. 


In action for death of pedestrian al- 
legedly struck by train, allegation in 
plaintiff's petition that acts of negli- 
gence charged were proximate cause 
of death of pedestrian was not subject 
to special demurrer.—Atlanta & W. P. 
RICom yeni ruitt or Lo Sod e Te. 

Tex.Civ.App. A “general demurrer” 
only joins issue ag to the substance of 
the pleading demurred to, but _a “spe- 
cial demurrer’ joins issue both as to 
the substance and form, and as to the 
latter the special demurrer must point 
out the defects —DalUas Railway & Ter- 
minal Co. v. Bishop, 153 S.W.2d 298. 
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La. An exception of no cause or 
right of action admits as true all of 
the well-pleaded facts contained in the 
petition.—Parten v. Webb, 1 So.2d 76. 
497 La. 297, 

La.App. In suit against automobile 
owner for death caused by automobile 
driven by owner’s son, allegation that 
son had reputation in community of 
being a reckless driver and that owner 
had knowledge of such reputation was 
a statement of fact which must be ad- 
mitted as true on consideration of de- 
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thus obtained to defendant or other fendant’s exception of no cause of ac- 


to a special demurrer on 
right or cause of action due to insuffi- 


‘stand in judgment” challenges the au- a 
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tion.—Bailey v. Simon, 199 So. 185. © 
petition which does not state a’ 


ciency of allegations will not be dis- 
missed absolutely on exception, but aa 
plaintiff should be permitted to amend. ~ 
—Bailey v. Simon, 199 So. 185. 5 ga 

La.App. The question of failure to 
give residence of defendants in _peti-— ba 
tion as required by statute could be 
raised by exception of no cause and 
no right of action. Code Prac. art. ~~ 
Pigg Uavidson v. Davidson, 199 So. )* 


La.App. In action on nonnegotiable 
promissory note, plaintiff's allegation 
that it was holder and owner of note, _ 
having acquired note from payee on 
certain date before maturity was an 
averment of fact which was required 
to be considered as true on trial of ex- 
ception of no right or cause of action.— 
Delta Loan Co. v. Riley, 199 So. 671 
Objection that plaintiff, suing on non- — 
negotiable note, failed to allege whether | 
it acquired the note by written assign- 


‘ concerning 
Dlaintiff’s title to instrument, makers 
could require plaintiff to supply it by 8) 
an exception of vagueness.—Delta Loan 
Co. v. Riley, 199 So. 671. : 
La.App. For the purpose of deter- 
mining an exception of no cause or 
right of action, allegations of fact set 
forth in the petition are taken as true. 
—Rushing v. Mulhearn Funeral Home, 
200 So. 52. hae 
La.App. For the purpose of deter- — 
mining an exception of no Cause or 
right of action, all well-pleaded facts © 
are taken as admitted—Annison y. © 
Womack, 200 So. 662. 


La.App. Where plaintiff’s 


belongs to plaintiff, the exception of 
no right of action is a proper excep- 
tion by which defects in the pleadings 
may be raised.—Riche v. Ascension 
Parish School Board, 200 So. 681. — 

An “exception of no right of action” ay 
challenges plaintiff's ownership of or ~~ 
interest in the claim sued on, whereas 
the ‘exception of lack of capacity to 
thority of plaintiff to institute and 
prosecute the suit regardless of wheth- ie 
er plaintiff owns or has an interest in 
the claim sued on.—Riche v. Ascension ome 
Parish School Board, 200 So. 681. ee 

The “exception of lack of capacity to ue 
stand in judgment” is usually resorted — 
to, not to question plaintiff's ownership 
of or interest in the claim sued on, but 
where he is alleged to be under some re 
disability such as minority, 4 


in 


interdic- 
tion, etc., which prevents him from 
suing unassisted, or where he sues ~ 
through an alleged representative who, 
it is alleged, has no authority to rep-— 
resent him, such as a tutor who has — 
not been properly appointed or con- 


firmed.—Riche v. Ascension Parish | 
School Board, 200 So. 681. A 
“Dilatory exceptions’ are those 


which, if sustained, do not destroy the 
plaintiff’s demand as alleged, but mere- 
ly retard the action, whereas ‘‘peremp- 
tory exceptions’ are those which, if 
sustained, destroy the plaintiff's de- i 
mand as alleged, and an ‘exception 
of no right of action” is a peremptory 
yxception and not a “dilatory excep- 
tion.” Code Prac. arts. ._ 332.5 8435.— 
Riche vy. Ascension Parish School Board 
200 So. 681 

The “exception of no right of action” 
raises every question which has any 
bearing on whether the plaintiff owns 
or hag an interest in the claim sued 
on.—Riche v. Ascension Parish School 
Board, 200 So. 681. f 

Where the plaintiff is a married 
woman, the question whether her pe- 
tition shows that the claim sued on 
belongs to the community or shows 
that it is her separate property is a 
question which bears on whether she 
owns or has an interest in the claim 


_ sued on and is properly raised by an 
“exception of no right of action”. 
Civ.Code, arts. 2332, 2399-2401.—Riche 
Pep ey ee Parish School Board, 200 
Bs. "1 
_ ex.Civ.App. In action to recover 
on notes for purchase price of refrig- 
eration equipment an to foreclose 
_ chattel mortgage securing payment of 
the notes wherein buyer sought by 
cross-action to recover special damages 
for losses from defects in the equip- 
ment, portions of buyer’s. pleadin 
wherein he sought recovery for los 
profits should have been stricken on 
 exception.—C. YV. Hill & Co. v. Park- 
ser. 145. S.W.2d 330. 


_ pensation case, _ caus 

various internal and external injuries, 
was subject to special exception as 
indefinite and uncertain, as against 
iy : ap- 


specifically the internal i 
injuries.—Southern Underwriters  v. 
Dykes, 145 S.W.2d 1105. ; 
Tex.Civ.App. If plaintiffs desired a 


«garding defendant’s plea of self-defense, 
they should have made demand there- 
for by special exceptions to pleading. 
_ —Armstrong v. Marshall, 146 S.W.2d 
250, error dismissed, judgment correct. 
Tex.Civ.App. Where negligence is 
eaded generally, and a special excep- 
tion is directed thereto, the pleading 
should be required to be made _ sufli- 
ciently specific to apprise the adverse 
party of the kind of proof he will be 
required to meet upon_ the trial.— 
Standard Paving Co. v. McClinton, 146 
S.W.2d 466. 
 Tex.Civ.App. In absence of excep- 
tion, all reasonable intendments must 
be presumed in aid of pleading.—Shiv- 
ers v. Hundley, 148 S.W.2d 440. 


 Tex.Civ.App. Where petition, con- 
- gidered apart from special exceptions 
thereto, was not subject to general 
demurrer, but after special exceptions 

on ground that cause of action was 
barred by limitations had been sus- 
tained, petition would be subject to 
general demurrer, regularity of court’s 
procedure in acting on special excep- 
tions and general demurrer at same 
time would be sustained.—Crawford v. 
Davis, 148 S.W.2d 905. ; 

In determining question of law 
raised by an exception to a pleading, 
the court is required to treat the al- 
legations in the pleading as true, but 
the decision of question so raised car- 
ries no;implication that the allegations 
are true in fact.—Crawford v. Davis, 
148 S.W.2d 905. 

Tex.Civ.App. Where defendant plead- 
ed a general demurrer and special ex- 
ceptions to plaintiff's petition, and de- 
fendant made a motion for judgment 


fi 


Ve upon merits without demurrer or ex- 
x ceptions having been acted upon or 
“a called to trial court’s attention, defend- 
Ss - ant “‘waived’’ error, if any, in trial 

- eourt’s failure to act upon demurrer 
Re) and exceptions.—Greene v. Smith, 148 


Bae) | §.W.2d 909. 


a The allegations of pleadings, the suf- 
ficiency of which is challenged by ex- 
ceptions, are taken as true, but only in 
testing sufficiency of pleadings as 
: against exceptions, and if there is no 
ae ruling upon exceptions the case stands 
the same as if no exceptions had been 
° taken, and plaintiff has same burden 
- of establishing his cause of action and 
4 defendant his grounds of defense, or 
: any counterclaim or _ cross-action,— 
Pe Greene v. Smith, 148 S.W.2d 909. 
; D.C.W.Va. Under West Virginia 
law, a demurrer tests the legal sufli- 
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ciency of the pleading. Code W.Va. 


1931, 56-4-36.—U. 
Power Co., 33 F.Supp. 756. 
N.C. The office of a 1 
to test the sufficiency of pleading, ad- 
mitting, for the purpose, the truth of 
factual averments well stated and such 
relevant inferences as may be deduced 
therefrom, but it does not admit any 
legal inferences or conclusions of law 
asserted by the pleader. Code 19389, § 
511.—Cathey v. Southeastern Const. Co., 
11 S.H.2d 571, 218 N.C. 525. ! 
Wis. A demurrer to a pleading raises 
sufficiency of the allegations in the 
pleading to state a cause of action.— 
Ryan v. First Nat. Bank & Trust Co, 
of Racine, 294 aceite 236 Wis. 226. 


§ 
Pa.Com.Pl. In trespass, case is 
deemed at issue and too late to file 
statutory demurrer after statutory 


period in which to file affidavit of de- 


fense.—Cernauskas v. Fisher, 34 Luz. 
L.Reg.Rep. 369. 
467 
Ala. When a pleading, though not 


frivolous, is supposed to be substan- 


tially defective, as when the facts al-. 


leged do not constitute a cause of 
action or defense, objection must be 
raised by demurrer rather than motion 
to strike—Byrum y. Pharo, 200 So. 
622, 240 Ala. 564. 

Iowa. Where petition attacking tax 
deed does not show compliance with 
statute requiring payment of taxes as a 
prerequisite to an attack on tax title, 
question of compliance with the stat- 
ute must be raised either by way of 
demurrer or in any event by answer 
to the petition, and cannot be raised for 
the first time on appeal. Code 1939, 
§ 7290.—Thompson v.. Chambers, 296 
N.W. 380. 

Neb. A party may demur to a plead- 
ing upon such grounds as are specified 
in statutes, and no _ others.—Central 
Nebraska Public Power & Irrigation 
Dist. v. Walston, 299 N.W. 609. 

Pa.Com.Pl. An affidavit of defense 
raising questions of law should not be 
sustained unless the right is clear.— 
Southern Fireproofing Co. v. U. S. Fi- 
delity & Guarana Co. of Baltimore, 
Meer land, Co ea) C. 489, 50 Dauph. 


Tex.Civ.App. Regardless of how 
positive a defendant may feel that it 
ean, on a trial, show that its alleged 
negligent acts were not the proximate 
cause of plaintiff's injuries and can 
disprove the element of foreseeableness 
which is necessarily involved, the pe- 
tition would not, for those reasons, be 
subject to the demurrer.—Renegar v. 
ven Worth Transit Co. 143 S.W.2d 


469 

La.App. An aftirmative allegation of 
contributory negligence which is a 
proximate cause of an accident, made 
by plaintiff, can be taken advantage 
of by defendant through an exception 
of no cause of action or no right of 
action.—Barnes y. Maryland Casualty 
Co., 197 So. 639. 


§ 475 

La.App. In suit for value of timber 
allegedly cut and removed by defend- 
ants from plaintiff’s lands, the recourse 
of defendants, if they desired detailed 
information regarding plaintiff’s title, 
was through employment of the excep- 
tion of vagueness, and not exception 
of no cause of action.—Weaver Bros. 
regeae | Corporation vy. Spence, 197 So. 


§ 477 

Cal.App. In patient’s action against 
hospital and physicians to recover dam- 
ages for a_ broken rib, allegation in 
complaint that defendants caused rib 
to be broken was demurrable as a 
“conclusion,” where other allegations 
affirmatively showed that patient had 
no knowledge as_ to how, when, or 
where his rib was broken.—Guilliams vy, 
Hollywood Hospital, 105 P.2d 318. 

8.C. Generally, pleadings are demur- 
rable where conclusions of law are set 
forth therein in lieu of pleadable facts 
and denials based thereon are insuffi- 
cient to tender an issue, but where a 
pleading is defective in such respect 


S. v. West Virginia : 


“demurrer” is- 


make 
objection cannot be t 
—Athanas v. City” 


ene 


 § 487 ; 
Cal.App. In action for unpaid rent 


under lease for five years, complaint 
which alleged that defendant was in- 
debted to plaintiff for balance of an ac- 
count for rental of premises was de- 
murrable for uncertainty in absence of 
allegations showing whether rent was 
due in monthly or yearly installments, 
or only at termination of five-year pe- 
riod. Civ.Code, § 1947.—Tillson v. Pet- 
ers, 107 P.2d 434. 

Cal.App. Complaint which attempted 
to state numerous causes of action in 
very loose manner without any attempt 
at separately stating them was demur- 
rable on ground that several causes of 
action were improperly united and not 
separately stated, and on ground of 
unintelligibility. Code Civ.Proc. § 430, 
subd. 5.—Craig vy. City of Los Angeles, 
Lt Pita 9.773 

Cal.App. A complaint in action to 
recover damages for alleged fraud in 
sale of stock was demurrable where al- 
legations were uncertain, ambiguous, 
and unintelligible—Hook y. Wren, 112 
P.2d 669. 

Cal.App. In action for blindness al- 
legedly induced by taking of drug 
dinitrophenol manufactured, distribut- 
ed, sold and dispensed by defendants, 
pleading defendants’ knowledge of the 

angerous character of the drug by 
way of recital or parenthetically, rath- 
er than positively, subjected complaint 
to demurrer.—Wennerholm y. Stanford 
Peeeely School of Medicine, 113 P.2d 


Ga. The allegations of petition to 
recover land that deeds to defendants 
were without consideration, that de- 
fendants had actual notice that deed 
did not convey title and that defend- 
ants’ acts were part of joint scheme ~ 
to avoid the wishes of grantor under 
trust deed were not demurrable on 
ground of failure to show how actual 
notice was given or of failure to set out 
facts showing existence of any scheme 
or enterprise.—Metropolitan Life Ins. 
Co. v. Hall, 12 S.H.2d 538, 191 Ga. 294. 

Kan. “Laches” is generally a mat- 
ter for affirmative defense although 
issue of laches may be raised by de- 
murrer.—City of Osawatomie v. Board | 
of Com’rs of Miami County, 110 P.2d 
748, 153 Kan. 332. 

Mass. A declaration failing to com- 
ply with statutory requirement that 
declaration should state concisely and 
with substantial certainty substantive 
facts necessary to constitute a cause 
of action was demurrable. G.L.(Ter. 
Ed.) ¢c. 231, § 7, subd. 2.—Barnett v. 
Boston Legal Aid Soc., 33 N.H.2d 970, 
304 Mass. 679. 


R.I. Where petition alleged that de- 
fendant was operator of motortruck 
terminal, that plaintiff on defendant’s 
invitation placed his motortruck in de- 
fendant’s terminal, that defendant was 
under special duty to plaintiff with 
respect to protection of plaintiff’s prop- 
erty, that defendant breached such 
special duty by so negligently using 
an acetylene torch as to cause building 
and plaintiff’s truck to be destroyed, 
and that plaintiff had no knowledge or 
means of knowledge of facts connected 
with use of acetylene torch by defend- 
ant, sustaining demurrer to petition on 
ground that allegations of negligence 
were too general was error.—McCarthy 
Wee a Freight System, 18 A.2d 
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Ala. In action for personal injuries 
sustained in fall caused by alleged de- 
fect or elevation or raised place in side- 
walk, whether particulars alleged in 
complaint might support the allegation 
of the inference from them that side- 
walk was not reasonably safe was ques- 
tion of law to be raised by demurrer,— 
cats of Birmingham vy. Wood, 197 So. 


Cal. A general demurrer for failure 
to state cause of action should be sus- 
tained where the complaint may state a 
cause of action in someone, but not in 


‘ : The s 
County of ing atters of 


} prior 
n = Ee 

- Oal. There allegations 
whic 

tion with common count of money had 

and received did not support a cause of 

action against codefendants, sustaining 

demurrers to common count as to code- 

fendants was proper.—Orloft v. Metro- 

politan Trust Co., 110 P.2d 396, prior 

opinion 102 P.2d 562. 

Cal.App. Where an answer alleged 


of facts 


evidentiary facts but no motion to. 


strike was made, and there were suffi- 
* cient allegations of ultimate facts to 
state a valid defense, demurrer to an- 
swer was properly overruled.—Central 
Heights Imp. Co. v. Memorial Parks, 
105 P.2d 596. 

Colo. In suit to foreclose a chattel 
mortgage, defendants’ contention that 
amended complaint did not state facts 
sufficient to constitute cause of action, 
because chattel mortgage set out there- 
in failed to show that acknowledgment 
before notary public was under seal, 
should be raised by way of answer, not 
by demurrer to complaint.—Paoli State 
Bank v. Barker, 113 P.2d 1004. 

Fla. Where neither the original nor 
amended declarations stated a cause of 
actionable negligence against defend- 
ants, defendants’ demurrer to the sev- 
eral declarations was properly sus- 
- tained.—Monroe. v. Railway Express 
Agency, 199 So. _ 763. 

Fla. Where declaration states a 
eause of action for at least nominal 
damages, a demurrer that no cause of 
action is stated is unavailing.—Sullivan 
v. Arbuthnot, 200 So. 702. 

Ga. Where indemnity contract un- 
der which surety sought to recover 
from indemnitor, and a copy of which 
was attached to petition, referred only 
to such bond or bonds as. surety 
might execute on application of the 
indemnitor, or of any person whose 
name might be furnished by the in- 
demnitor to the surety for that pur- 
pose, and did not otherwise describe 
or identify any bond as to which the 
indemnitor would be liable, and peti- 
tion failed to allege that surety exe- 
cuted bond on the request or applica- 
tion of the indemnitor, or of any per- 
son whose name was so furnished to 
surety for that purpose, the allegations 
relating to the bond and the indemnity 
agreement should have been stricken 
on demurrer for insufficiency.—Pru- 
dential Finance Co. v. National Surety 
Corporation, 14 §.E.2d 728. 

Ga.App. Questions as to negligence 
and contributory negligence are ques- 
tions peculiarly for the jury, and will 
not be solved on demurrer except where 
the questions appear palpably clear, 
plain and indisputable.—Carlyle  v. 
Goettee, 138 S.H.2d 206. 

Ga.App. An amended petition by fill- 
ing station operator against oil com- 
pany and another partook of nature of 
action ‘ex contractu’’ and also “ex de- 
licto”, but did not set forth cause of 
action as for a “tort”, notwithstanding 
allegations that defendants used threat- 
ening or oppressive words and intend- 
ed to defraud plaintiff, where no con- 
spiracy was alleged and no acts were 
alleged to support conclusion ag to 
defendants’ intentions to defraud, and 
plaintiff having disclaimed his inten- 
tion. to recover ex contractu, court 
erred in overruling general demurrer 
to amended petition. Code 1933, § 105- 
101.—American Oil Co. y. Roper, 14 S. 
E.2d 145, 64 Ga.App. 743. 


Ind. A demurrer will lie to a com- 
plaint which states a cause of action 
and then anticipates a defense and at- 
tempts to avoid it, if the facts stated 
are not sufficient to avoid or defeat the 
anticipated defense.—State ex rel. De- 
partment of Financial Institutions vy. 
Hardy, 30 N.E.2d 974. 

Ind. A complaint showing on_ its. 
face a cause of action in a third person 
and not in the plaintiff is bad on a 
demurrer for want of facts.—State ex 
rel. City of Loogootee v. Larkin, 33 
N.E,2d 112. 
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‘were to be considered in connec- 


ae 


substance must 


to strike out.—Universal Credit 
Collier, 31 N.H.2d 646. ee } 
Mass. Where declaration did not 
state with substantial certainty the 
substantive facts necessary to econsti- 


fendant as required by statute, demur- 
rers to declaration were rightly sus- 
tained, G.L.(Ter.Ed.) ec. 231, § 7, subd. 
“2.—Gordon y. Greany, 33.N.H.2d 971, 
304 Mass. 677. 

Mo.App. Demurrer on the ground 
that the petition failed to state a cause 
of action is well taken where the peti- 
tion wholly fails to state a cause of 
action.—Bank of Noel v. City of An- 
derson, 149 S.W.2d 917. 

Neb. A “general demurrer” tests 
substantive legal rights of parties up- 
on admitted facts including proper and 
reasonable inferences of law and fact 
which may be drawn from facts which 
are pleaded, and, if complaint states 
facts which entitle plaintiff to relief, 
whether legal or equitable, it is not 
demurrable on ground that it does not 
state facts suflicient to constitute a 
cause of action. Comp.St.1929, §§ 20- 
806, 20-807.—Central Nebraska Public 
Power & Irrigation Dist. v. Walston, 
299 N.W. 609. 

Generally, where plaintiff is entitled 
to some relief, objection to the relief 
asked for or to particular remedy in- 
corporated in the prayer cannot be rais- 
ed by demurrer, either at common law 
or under statute——Central Nebraska 
Public Power: & Irrigation Dist. v. 
Walston, 299 N.W. 609. 

N.C. In action on claim against 
county, failure to allege the filing of 
claim against county as required by 
statute may_be taken advantage of by 
demurrer. C.S. §§ 1330, 1331.—BDfird v. 
Board of Com’rs for Forsyth County, 
12 .S.B.2d) 889; 219-N.C, 96. 

Pa.Com.Pl. Where a_ statement of 
claim does not conform to the provi- 
sions of the Act of 1915 and a demur- 
rer is filed to the statement under 
Section 20 of the Act of May 14, 1915, 
P.L. 483, 12 P.S. § 471, the question to 
be decided is not whether the state- 
ment is so clear in both form and 
specification as to entitle the plaintiff 
to proceed to trial without amending it, 
but whether upon the facts averred it 
shows as a question, of law that the 
plaintiff is not entitled to recover.— 
Subers v. Dewart Milk Products Co., 
14 Northumb.L.J. 344. 

Pa.Com.Pl. If the objection is made 
on the ground that some rule of. plead- 
ing has been violated, the proper mo- 
tion is to strike off. If it is claimed 
that the averments of the amended state- 
ment of claim are not sufliciently defi- 
nite, a rule should be taken for a more 
specific statement. Where, however, it 
is alleged that the amended statement 
of claim does not set out a good cause 
of action, then the procedure is by stat- 
utory demurrer under the Practice Act, 
12 P.S. § 382 et seq—Jones vy. Dulock, 
20 Wash. 181. 

W.Va. A demurrer should not be 
sustained to a count in a declaration 
in an action of trespass on the case 
alleging the unlawful taking by de- 
‘fendant of plaintiff’s personalty, de- 
scribing it, at a designated place, and 
at a certain time, to plaintiff's damage 
in a given amount, where the count 
contains no inconsistent averments.— 
Pettry v. Hedrick, 13 8.H.2d 401. 


Wis. If a good cause of action can 
be gathered from complaint by a liber- 
al interpretation a demurrer will not 
be sustained regardless of how inar- 
tificially the facts may be presented or 
how defective, uncertain, or redundant 
may be the mode of their statement. 
—Whittier v. Atkinson, 295 N.W. 781, 
236 Wis. 432. 

Demurrer to complaint was required 
to be overruled if facts were alleged 
which were sufficient to constitute any 
cause of action, whether legal or equi- 
table, regardless of relief prayed for, 
since prayer for relief was not a sub- 
stantive part of the complaint, and not- 


ufficiency of. a plead~— 
be 
tried on demurrer and not on motion 


CoWVer of action——Whittier v. Atkinson, 29 


tute a cause of action against either de- | 


withstanding other facts were allege 
which were immaterial to but did not 
negative or defeat the existence of es er 
W. 781,:286 Wis. 432. 


take judicial notice —Arnold yv. Unive: 
sal Oil Land Co., 114 P.2d 408. 
Conn. A demurrer to complaint 
ground that action is prematur 
brought lies only when such fact_ 
Pears on face of complaint.—Hill 
right, 20 A.2d 388, 128 Conn. 12. _ 
Mont. In action to rescind partn 
ship contract to engage in business 
raising and propagating silver foxes 
and in certain agricultural pursuits a8, 
partners, allegation in complaint th: 
defendants repeatedly and continuous 
refused to deliver two additional | 
of foxes to partnership implied 
plaintiff knew of defendants’ failu 
that respect and chose to affirm co: cat 
tract by repeatedly requesting com- — 
plianece instead of acting promptly t 
rescind on that ground, and complai 
was demurrable as showing “la 
on its face. Rey.Codes 1935, § 75 
Lommasson v. Hall, 106 P.2d 108: 
Where laches appears from the 
of a complaint, the complaint is s 
ject to demurrer.—Lommasson vy. Ha 
106 P.2d 1089. “PVM 
N.D. A defense of laches, resti 
strictly on the proposition that t 
plaintiff slept on his rights without e is 
cuse, was. the equitable equivalent A, 
the legal statute of limitations, 
hence was not ground for demur 
Comp.Laws 1913, § 7358.—Gilbertson 


Volden, 299 N.W. 250 


§ 492 ag 
Ga. Under Uniform-Procedure 
permitting both y 


§ 493 con 
Ala, Complaint joining counts ex 
contractu and counts ex: delicto wit 
out -averring that the counts related 
to the same subject matter or that 
the cause of action arose out of the 
safhe transaction was not demurrable. 
—Bentley v. Smith, 2 So.2d 107. | 
Cal.App. In taxpayer’s action © 
against city to’ recover taxes paid, a 
complaint which allegedly pleaded 32 
asserted irregularities of city council 
in computing and levying taxes was 
not demurrable on ground that com-- 
plaint contained several causes of ac- 
tion which were not separately pleaded — 
where irregularities related to asserted — 
noncompliance by city with statute, 
and applicability of statute was main 
issue of litigation. Gen.Laws 1937, 
Act 5233, § 871; Pol.Code, §§ 3607 et 
seq., 3714, subd. 5.—Rancho Santa 
Anita v. City of Arcadia, 110 P.2d 126. 
Cal.App. Complaint which attempted 
to state numerous causes of action in | 
very loose manner without any attempt 
at separately stating them was de- © 
murrable on ground that several causes 
of action were improperly united and «© | 
not separately stated, and on ground ~ 
of unintelligibility. Code Civ.Proc. § 
430, subd. 5.—Craig vy. City of Los An- 
geles, 111 P.2d 977. 
Ga. Where several matters are stat- 
ed in.a petition, not as distinct and 
unconnected, but as arising out of same 
transaction or series of transactions, 
forming one course of dealing all tend- 
ing to a single end, a demurrer for 
‘“misjoinder of causes of action” will 
not lie—Grant v. Hart, 14 S.H.2d 860. 
Ga.App. A petition alleging that de- 
fendants were indebted to plaintiff in 
the amount of $404.25, ‘on account” as 
shown by itemized statement of account 
attached to petition, which itemized 
statement showed that plaintiff sold 
to defendants designated items of mer- 


% 
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- .chandise for certain amounts and con- 

tained an item of account “charges for 

| - damages to equipment while consigned 
to you * $111” totalling $404.25, 
was not demurrable on ground that 
petition contained in same count an 
“action ex contractu’ and an “action 
ex delicto”.—Allied Store Utilities Co. 

of a. 183 S.H.2d 906, 64 Ga.App. 


Momt. Where complaint contains two 
attempted statements of causes of ac- 
tion intermingled and not separately 
stated and numbered, the objection 
raised by general demurrer or other- 
wise, that the complaint does not state 
facts sufficient to constitute a cause 
of action, cannot be sustained if ei- 
_ ther cause of action is sufficiently stat- 
ed. Rev.Codes 1935, §§ 9130, 9136.— 
_ Binzel v. Viehmann, 106 P.2d 187. 
N.C. A complaint for fraud and 
conspiracy by defendants, whereby 
plaintiffs were induced to execute deed 
containing description of valuable 
_- property not intended to be conveyed, 
was not demurrable because of prayer 
for judgment on notes, where it was al- 
. leged that there was general scheme 
and conspiracy to obtain plaintiffs’ oth- 
er property and to fraudulently deprive 
them of purchase price of lots intended 
_ to be conveyed for cash or upon se- 
- curity, all of which arose out of same 
transaction or transactions connected 
with same subject of action. C.S. § 
'507.Griggs v. Griggs, 11 S.E.2d 878, 
218 N.C. 574. 
_ Where several causes of action set 
out in complaint are not entirely dis- 
tinct and unconnected, and arise out 
of same transactions or series of trans- 
actions, forming one course of dealing, 
all tending to a single end, demurrer 
_ for misjoinder of parties and causes of 
action will not lie. C.S. § 507.—Griggs 
vy. Griggs, 11 S.E.2d 878, 218 N.C. 574. 
——s« §.c. A complaint, alleging that de- 
fendant, by fraudulent promises and 
representations, deceived and misled 
plaintiff into entering into contract, and 
_ fraudulently breached contract in cer- 
‘tain details, was not demurrable as 
- misjoining inconsistent causes of action 
- for fraud and deceit in procuring con- 
tract and for breach thereof. Code 
—s« 1932, § 487.—Stuckey v. Metropolitan 
b aes Ins. Co., 11 S.E.2d 391, 195 S.C. 


“While it is usually better practice to 
require separate statement of two or 
more causes of action, united in same 
complaint, before demurring thereto for 
- misjoinder of such causes, failure to do 
so is not insuperable objection to such 
demurrer. Code 1932, § 487.—Stuckey 
vy. Metropolitan Life Ins. Co., 11 S.H.2d 
891, 195 S.C. 358. pe 
Tenn.App. Where plaintiff cannot 
tell until upon the trial whether lead 
smelter was operated negligently or 
not and was accordingly either a “tem- 
porary nuisance” or a “‘permanent nui- 
sance”’, plaintiff properly joined counts 
for each in one declaration, and elec- 
tion could be required, not by de- 
murrer to declaration, but only after 
proof had been adduced.—Green v. Ar- 
nold, 150 S.W.2d 1075. 


§ 494 

Neb. Although prayer for relief is 
a part of the petition it is no portion 
of statement of facts which is required 
to constitute a cause of action, and 
therefore entire omission of any de- 
mand for judgment would not subject 
petition to a general demurrer. Comp. 
$t.1929, §§ 20-806, 20-807.—Central 
Nebraska Public Power & Irrigation 
Dist. v. Walston, 299 N.W. 609. 

§ 496 

Fla. Demurrer tests the cause of the 
action as stated in the declaration and 
not the measure of damages.—Sullivan 
y. Arbuthnot, 200 So. 702. 

Ga.App. Allegations that defendants 
‘damaged plaintiff by negligently per- 
mitting fire to spread and destroy a 
wire fence, causing damages of $100 
and burned over four adjoining acres 
of Jand, damaging growing pine trees 
to the extent of $300, were not demur- 
rable on ground that they were insuffi- 
cient with respect to the measure of 
damages, since facts as te the value 
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of the land or the trees, or both, be- 
fore the burning, compared to the 
value after the burning were “evi- 
dentiary” and were not required to be 
Dead CH in vy. Blackstock, 13 S.H. 


§ 497 

Ga.App. In debtor’s action for dam- 
ages for loss of employment due to a 
fight on the premises of debtor’s em- 
ployer resulting from the threatening 
conduct of creditor’s collector in at- 
tempting to collect a debt, allegations 
of petition with respect to contract 
under which debt, sought to be col- 
lected, was owed merely stated matter 
of inducement and did not change gist 
of the action from tort to contract, 
and hence petition was not demurra- 
ble for failure to attach a copy of the 
contract.—Rhodes vy. Industrial Finance 
Come ona tina: 13 S.H.2d 888, 64 Ga.App. 


§ 504 

C.C.A.Or. Want of jurisdiction in 
the court where the action is pending 
may be raised by demurrer if the de- 
fect is apparent on the face of the 
pleadings, but as applied to answer 
pleading judgment of state court as a 
bar to action in federal court, the ju- 
risdiction of the federal court, not 
that of the state court, is raised by 


demurrer.—Warmsprings Irr, Dist. v. 
May, 117 F.2d 802. 
§ 509 
Ind.App. Where answer in abate- 


ment was addressed to three para- 
graphs of complaint which sought re- 
covery of damages for trespass to 
household furniture, and not to each 
paragraph i boa Eh and severally, if 
as one of the three_ paragraphs was 
sufficient as against -the answer in 
abatement, a demurrer to answer was 
properly sustained.—Ohio Finance Co. 
v. Berry, 34 N.E.2d 152. 


§ 512 


Ala, In action of assumpsit on an 


account stated, defendant’s plea claim-. 


ing damages as result of plaintiff’s acts 
in commencing proceedings against de- 
fendant before a grievance committee 
of a bar association was demurrable 
where plea did not grow out of mat- 
ters set forth in complaint. Code 1923, 
§ 10172.— Barber v. Martin, 200 So. 787. 
240 Ala. 656. ¥ 


§ 513 
Ohio App. The question of the suffi- 
ciency of an answer to cross-petition 
may be raised by answer or demurrer, 
and, when answer on its face shows 


that it presents no defense, a motion — 


to strike it from the files may be 
treated as a demurrer.—De Rose v. 
Brockhoff, 29 N.H.2d 630, 65 Ohio App. 


266. 
§ 516 

Ga. A demurrer addressed to peti- 
tion as a whole and not attacking any 
articular allegation or prayer was 
00 eenrat and indefinite to raise any 
question as to whether petition stated 
a cause of action for equitable relief 
sought, and such question would not 
be decided on writ of error.—Harts- 
field Co. v. Willis, 14 S.B.2d 735. 


Ga.App. A “general demurrer” en- 
ables party to assail every substantial 
imperfection in pleadings of opposite 
side without particularizing any of 
them in his demurrer, but if he thinks 
proper to point out faults he may do 
so.—Cook yv. Kroger Baking & Grocery 
Co., 15 S:H.2d 531. 

Ohio App. The question of the suf- 
ficiency of an answer to cross-petition 
may be raised by answer or demurrer, 
and, when. answer on its face shows 
that it presents no defense, a mo- 
tion to strike it from the files may be 
treated as a demurrer.—De Rose v. 
Pentre 29 N.E.2d 630, 65 Ohio App. 

Okl. An instrument which is denom- 
inated a motion to quash but which in 
reality is a demurrer is properly so 
treated by the trial court and will be 
considered in the same manner by the 
Supreme Court on appeal.—Thomas v. 
Dawson, 115 P.2d 136. 

W.Va. In notice of motion proceed- 
ing, plea in abatement, directing at- 
tention only to matters appearing on 
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face of notice, will 
See Uae ce y. Copley, 11 S. 
§ 517 : (~ 

Ga. Where petition in proceedings 
by town for validation of bonds for: 
municipal waterworks project did not 
indicate that town had violated or in- 
tended to violate constitutional provi-. 
sions respecting incurring of indebted- 
ness by municipal corporations, a de- 
murrer attacking statute providing for 


* validating bonds and procedure of town 


as being in contravention of consti- 
tutional provisions was in nature of a 
“speaking demurrer’ and would not 
lie, ‘Laws 1939, pp. 178, 179, §§ 3, 4; 
Const. art. 7, § 7, pars. 1, 2.—Town of 
McIntyre v. Scott, 12 S.E.2d 883, 191 
Ga. 473. 

Mo.App. Plaintiff’s special demurrer 
to petition, on ground that petition 
showed on its face that bar of statute 
of limitations had become complete. 
would not be overruled as a “speaking 
demurrer”, though it alleged affirma- 
tive matter, where it appeared that 
affirmative matter alleged consisted 
only of facts which trial court judicial- 
ly knew from its own records in the 
cause, and raised no issue of fact.— 
Bennett v. Metropolis Pub. Co., 148 S. 


'W.2d 109 


N.C. Plaintiffs’ demurrer ore tenus 
to defendants’ answer and motion for 
judgment on pleadings challenged suf- 
ficiency of matters set up in answer to 
constitute defense to plaintiffs’ cause 
of action—Adams v. Cleve, 10 S.E.2d 
911, 218 N.C. 302. 

Utah. Where plaintiff interposed no 
demurrer to the answer and, when 
cause was called for trial, moved for 
judgment on the pleadings, which low- 
er court granted after denying defend- 
ants’ request for leave to amend the 
answer, court should have viewed plain- 
tiff’s motion as a ‘speaking demurrer” 
and even though answer was bad, de-» 
fendants should have been granted 
leave to amend unless, under facts 
admitted in answer, there was no rea-. 
sonable probability that defendants - 
could state a defense or make an issue 
on a matter material. to plaintiff's 
cause of action. Rey.St.1933, 104-14-3. 
—Harman v. Yeager, 110 P.2d 352. 


§ 518 

N.C. The office of ‘demurrer’ is to’ 
test sufficiency of pleading, admitting 
for such purpose truth of factual aver- 
ments well stated and relevant fact in-- 
ferences fairly deducible therefrom, 
without conceding legal inferences or 
conclusions asserted by pleader, but 
such admission is for purpose of de- 
murrer only.—Bowen v. Mewborn, 11 
S.H.2d 372, 218 N.C. 423. 

§ 521 

Ga. A special ground of demurrer 
attacking a petition as a whole as too 
general, vague, uncertain, or indefinite, 
without specifying the defects com- 
plained of, is itself too indefinite to 
raise any question for decision.—Cheat- 
hee v, Palmer, 13 S.H.2d 674, 191 Ga. 

Ga.App. A general allegation of neg- 
ligence is good as against general de- 
murrer, but, where specific allegations 
are called for by special demurrers, a 
general allegation will not withstand 
the demurrer.—Milton y. Mitchell Coun- 
ty Electric Membership Ass’n, 12 S.B. 
2d 367. 

Tex.Civ.App. In compensation case, 
petition was not subject to general de- 
murrer because of conclusion of the 
pleader that accident caused various 
severe internal and external injuries 
from which workman died, since the 
defect should be attacked by special 
demurrer.—Southern Underwriters y, 
Dykes, 145 S.W.2d 1105. 
°. 


§ 522 
Wash. A demurrer based on a mis- 
joinder of causes of action cannot be 
expressed in terms of a general de- 
murrer, but must be special and spe- 
cific—Robbins v. Wilson Creek State 
Bank, 105 P.2d 1107. 


§ 524 
Wash. In action by holder of note 
against maker and against bank which 
assigned note pursuant to assignment 


contract, where trial amendment to 
complaint had effect of changing ac- 
tion against bank from ex contractu 
to ex delicto, and only objection made 
to trial amendment was oral statement 
by bank’s counsel to effect that he 
objected to introduction of amendment, 
counsel’s general statement could not 
be interpreted as a special demurrer 
to a misjoinder of causes of action, 
and in view of failure to so demur, 
bank “waived” its demurrer. Rem.Rev. 
Stat. §§ 263, 296, subd. 1—Robbins v. 
eon Creek State Bank, 105 P.2d 
1107. 


§ 531 : 

Ga,App. A general allegation of neg- 
ligence is good as against general de- 
murrer, but, where specific allegations 
are called for by special demurrers, a 
general allegation will not withstand 
the demurrer.—Milton v. Mitchell Coun- 
ty Blectric Membership Ass’n, 12 S.H. 
2d 367. 

Neb. When objections stated in a 
demurrer are not those provided by 
statute, demurrer can only be consid- 
- ered as a “general demurrer’ that peti- 
tion does not state facts sufficient to 
constitute a cause of action. Comp. 
St.1929, § 20-806.—Central Nebraska 
Public Power & Irrigation Dist. v. 
Walston, 299 N.W. 609. ‘ 

Where defendants’ pleading to peti- 
tion contained certain statements not 
set forth in provisions of statute rela- 
tive to demurrer in addition to ground 
that petition failed to state facts sufli- 
cient to constitute a cause of action, 
defendants’ pleading would be con- 
strued as a “general demurrer” to peti- 
tion, and as admitting truth of all al- 
legations well pleaded therein. Comp, 


St.1929, -§§ 20-806, 20-807.—Central 
Nebraska Public Power & Irrigation 
Dist. v. Walston, 299 N.W. 609. 


Tex.Civ.App. In action against fra- 
ternal benefit society on policy, society's 
special exceptions to plaintiffs’ trial pe- 
tition for penalties and attorney’s fees 
for failure of society to pay loss after 
demand were, in form, “general demur- 
rers”. Vernon’s Ann.Civ.St. art. 483la. 
—Woodmen of the World Life Ins. Soc. 
v. Sosebee, 144 S.W.2d 308. 

Tex.Civ.App. In compensation case, 
petition was not subject to general de- 
murrer because of conclusion of the 
pleader that accident caused various 
severe internal and external injuries 
from which workman died, since the de- 
fect should be attacked by special de- 
murrer.—Southern Underwriters Vv. 
Dykes, 145 SO eee Or 


Ind. A demurrer to complaint for 
want of facts to state a cause of ac- 
tion calls in question not only suffi- 
ciency of facts stated in complaint, but 
right of plaintiff to maintain the ac- 
tion.—State ex rel. City of Loogootee 
y. Larkin, 33 N.H.2d 112, 

Tex.Civ.App. Generally, laches, stale 
demand, and limitations are matters 
which may not be reached by a general 
demurrer, and by statute the law of 
limitations is made available in a suit 
only by a defensive plea, Rev.St.1925, 
art. 5540.—Patterson v. Shell Petroleum 
Corporation, 143 S.W.2d 208, error dis- 
missed, judgment correct, 

§ 534 

C.c.A.Or. Want of jurisdiction in 
the court where the action is pending 
may be raised by demurrer if the de- 
fect is apparent on the face of the 
pleadings, but as applied to answer 
pleading judgment of state court as a 
par to action in federal court, the ju- 
risdiction of the federal court, not that 
of the state court, is raised by de- 
mourrer.—Warmsprings Irr. Dist. v. 
May, 117 F.2d 802. ? 

Cal. Where defendant desires to take 
advantage of plea of statute of limita- 
tions by demurrer, all facts involved 
in demurrer.are those alleged in plead- 
ing demurred to, and demurrer mere- 
ly raises a question of law as to suffi- 
ciency of facts to constitute a cause 
of action or defense. Code Civ.Proc. § 
458.—Bainbridge v. Stoner, 106 P.2d 
423. 

Colo. Where reasonable minds may 
differ on answer to question of wheth- 
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er complaint states facts sufficient to 
constitute actionable negligence, the is- 
sue of negligence should be left for 
determination by a jury and should 
not be determined by the court on 
general demurrer to the complaint.— 
Peters v. Schillig-Scott Lumber Co., 111 
P.2d 898. 

The trial judge’s opinion that facts 
alleged in complaint did not constitute 
actionable negligence would not justify 
sustaining general demurrer, since test 
is not opinion of the trial court, but 
unanimity of reasonable minds.—Peters 
See ae TR Cott Lumber Co., 111 P.2d 


Tex.Civ.App. Where special demur- 
rers urged by defendant to plaintiffs’ 
petition were not acted on by the trial 
court, or disposed of by proper orders, 
such demurrers, though pleaded, were 
waived,” since, in absence of such or- 
ders, every possible presumption must 
be indulged in aid of the petition— 
Allied Underwriters v. Spillman, 145 S. 
W.2d 708, error refused. 

Tex.Civ.App. Where defendant 
pleaded a general demurrer and special 
exceptions to_ plaintiff's petition, and 
defendant made a motion for judgment 
upon merits without demurrer or ex- 
ceptions having been acted upon or 
ealled to trial court’s attention, de- 
fendant “waived” error, if any, in trial 
court’s failure to act upon demurrer 
and exceptions.—Greene vy. Smith, 148 
S.W.2d 909. 

Wis. Under a general demurrer it is 
the duty of the court to determine 
whether upon facts alleged in the com- 
plaint the plaintiff is entitled to any 
measure of judicial redress, either eq- 
uitable or legal. St.1939, § 263.07.— 
Olson v. State Conservation Commis- 
sion, 293 N.W. 262, 235 Wis. 473. 


§ 536 

Cal. Facts should not be pleaded in 
a demurrer.—Bainbridge v. Stoner, 106 
P.2d 423. 

Mo.App. The sufficiency .of a_ peti- 
tion as against demurrer is to be de- 
termined by what appears upon’ face 
of petition, and matters not appear- 
ing upon its face cannot be raised by 
demurrer, but only by answer to the 
petition.—Madden y. Fitzsimmons, 150 
S.W.2d 761. 

N.C. In action to enforce lien of 
judgment on land wherein answer al- 
leged that judgment was void for want 
of service of summons. on, or notice to, 
one defendant, who was a minor at 
time of action in which judgment was 
rendered, fact that summons in orig- 
inal action, showed proper service may 
be shown in evidence or set up by 
further pleading of plaintiffs, but not 
by demurrer, which admits facts al- 
leged in answer.—Adams y. Cleve, 10 
S.H,.2d 911, 218 N.C. 302. 


§ 537 

Del.Super. As against general de- 
murrers, the sufficiency of defendant’s 
pleas must be determined from the 
pleas themselves, and where they were 
clearly insufficient the court was re- 
quired to so declare to the end that 
the purposes of the rules of pleading 
might be accomplished.—Universal Oil 
Products Co. v. Vickers Petroleum Co. 
of Delaware, 16 A.2d 795. 


Fla. In action on notes, demurrer to 
declaration, to which were attached, as 
bill of particulars, copies of notes sued 
on, would reach the bill of particulars, 
although not by language of declara- 
tion made a part thereof, since under 
common-law rule a copy of cause of 
action is required to be attached to 
declaration and is considered a_ part 
thereof. Common Law Rules, rule 16, 
-—Sullivan vy. Arbuthnot, 200 So. 702. 

Where cause of action attached to 
declaration is expressly made part of 
declaration, such cause of action is 
treated as part of declaration and may 
be reached by demurrer.—Sullivan vy. 
Arbuthnot, 200 So. 702. 

Ga. The allegations of petition only 
must be considered in determining 
whether petition is demurrable.—But- 
ler v.. City of Dublin, 13 S.B.2d 362. 
191 Ga. 551. 

Ga.App. On general and special de- 
murrerg to plaintiff's petition in neg- 
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ligence suit, the defective petition could 
not be aided or perfected by the “res 
ipsa loquitur’ doctrine, which is a 
mere rule of evidence.—Milton v. Mit-_ 
chell County Electric Membership 
Ass’n, 12 S.H.2d 367. i 

Ind.App. In determining sufficiency 
of pleading to withstand demurrer, 
court must look solely to allegations of 


complaint and not to evidence.—Fidel- 


ity & Casualty Co. of New York v.. 
State ex rel. McWhir, 32 N.BH.2d 102. 
Tex.Civ.App. Where motion to re- 
docket and retry a cause charged that — 
judgfment rendered in the cause was 
not supported by pleading and that_ 
there was a lack of necessary parties 


and record in the cause was before the 


court in passing upon the motion on 
demurrer, notice was taken of the rec- 
ord in the cause since the demurrer 
searched the records,—Garcia y. Jones, 


147 S.W.2d 925, error dismissed, judg- 


ment correct. ee 

Wis. A demurrant may not import 
into the statement of one cause of ac- 
tion the allegations of fact contained 
in another pleading for purpose of 
making the statement or attempting to 
make it defective—Ryan v. First Nat. 
Bank & Trust Co. of Racine, 294 N.W. 
832, 236 Wis, 226. 

§ 538 

Ala. A demurrer does not reach an 
item of damage claimed when others in 
the same count are not subject to the © 
defect.—Forsyth v. Central Foundry 
Co., 198 So. 706, followed in Phillips v. 
Zavello, 198 So. 710. 

Cal.App. 
plaint challenges its sufficiency to state 
any cause of action, and must not be 
sustained if complaint states facts 
from which any liability results, though 
not for some or all of relief sought.— ~ 


= 
A general demurrer to com- 
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Phillips v. Gonzales, 112 P.2d 272. ‘ees 


A pleading stating grounds for relief, — 
either legal or equitable, will stand test 


of general demurrer.—Phillips vy. Gon- 
zales, 112 P.2d 272. ae 


A complaint containing allegations 
essential to statement of any one cause ~ 
of action is sufficient, though abortive 


attempt be made to state facts calling 


for other and different relief.—Phillips — 
v. Gonzales, 112 P.2d 272. 

Colo. A general demurrer directed 
to complaint as a whole must be over- 
ruled if a valid cause of action is stat- 
ed even though, in some particulars by 
reason of legal insufficiency, the alle- 
gations of the complaint may not war- — 
rant the granting of all the relief 
sought.—Armstrong v. Carman Distrib- 
uting Cos, 115 PP. 2d 386, : 

Ga. Since petition is not subject to 
general demurrer if it states cause of 
action for any of relief sought, wheth- 
er legal or equitable, where petition 
to recover money allegedly paid to de- 
fendant in excess of principal amount 
of loan claimed to have been usurious 
and praying for injunction to restrain 
threatened trover action and for ecan- 
ceellation of note and bill of sale stated 
a cause of action at least for money 
judgment, it was not subject to dis- 
missal on general demurrer attacking 
it as_a whole. Code 1933, §§ 57-112, 
§7-115, 81-901.—Hartsfield Co. vy. Wil- 
lis, 14 §.H.2d 735. 

Ga. Where petition seeking equitable 
relief alleged facts entitling plaintiff to 
relief at law, a general demurrer on 
ground that petition failed to state 
cause of action would not authorize 
dismissal of entire suit, even if such 
ground were sufficient to raise question 
that there was an adequate remedy at 
law, since petition would’ stand as a 
suit at law even if prayers for equita- 
ble relief were to be held bad ag such. 
Code 1933, § 37-901.—Grant v. Hart, 14 
S.H.2d 860. 

Ga. A petition alleging that en- 
feebled mother conveyed property to 
son under his oral agreement to pro- 
eure loan for her and to then recon- 
vey the property to mother subject to 
security deed, and that son in violation 
of oral agreement conveyed the proper- 
ty to another son without notice to the 
mother stated a cause of action on be- 
half of son who was not a party to the 
fraud and of receiver who was ap- 
pointed to sue for assets of mother’s 


i 


+ 


" aes 
* u 


f 


“ 


§ 538 | 
estate, based on implied trust, for 
cancellation of deeds successively exe- 
cuted, and petition was not subject to 
general demurrer, regardless of wheth- 
er it stated cause of action for specific 
_ performance of the oral agreement, and 
whether prayer for that relief was ap- 
propriate, since petition stated cause 
_ of action for part of relief sought.—Day 
wo ev. Parham, 16 S.H.2da'714. 

_ Ga.App. The test of sufficiency of a 
petition to resist a general demurrer 
is ability of defendant to admit all 
that is alleged therein and yet escape 
liability altogether, and a general de- 
murrer to the petition should not be 
ustained and the suit dismissed _be- 
ause plaintiff would not be entitled to 
ecover all he asks, if the petition sets 
p a good cause of action as to any 
ortion of his demand.—Alford v. 
eigler, 16 S.H.2d 69. 

Idaho. A general demurrer to com- 
laint, alleging sufficient facts to con- 

stitute cause of action entitling plain- 
tiff to any relief against defendant, 
hould be overruled.—Eastern Idaho 
,.0an & Trust Co. v. Blomberg, 113 
-_ -P.2d 406. 

_ Ind.App. Sustaining demurrer is er- 
- ror if complaint is good on any theory. 
if eeaes v. Massey Harris Co., 34 N.H. 
- Mont. Under a general demurrer, if 
complaint states facts sufficient to en- 
title plaintiff to any relief, general de- 
- murrer should be overruled.—Krueger 
vy. Morris, 107 P.2d 142. 

Neb. If it appears from facts stated 
in petition that plaintiff is entitled 
to any relief, a general demurrer will 
not lie. Comp.St.1929, §§ 20-806, 20- 
07.—Central Nebraska Public Power 
& Irrigation Dist. v. Walston, 299 N. 
NW. 609, 
.C. A pleading is not to be over- 
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Co., 11 _8.B.2d 550, 
Okl. Where a pleader alleges two 
fferent rights of recovery, and the 
question is whether either is proper, 

a general demurrer should be overruled, 
if facts are alleged sufficient to consti- 
tute a cause of action for either rem- 
edy.—Caldwell v. Indian Territory Il- 
minating Oil Co., 104 P.2d 287. 
Tex.Civ.App. Every intendment in 
upport of a petition should be in- 
dulged as against a general demurrer 
and all allegations of fact contained 
therein taken as true, and if, when so 
taken, recovery is warranted on any of 
the counts' in the petition, the general 
- demurrer should not be sustained.—Ul- 
mer v. Ulmer, 152 S.W.2d 383, error 
granted, 


§ 541 

Ind. If complaint entitles complain- 
ant to any relief, it is good as against 
_ demurrer.—Haas v. Holder, 32 N.H.2d 
590. 

Ind. A complaint stating facts suffi- 
cient to entitle plaintiff to any relief 
whatever is good as against a demurrer 
for want of facts.—State ex rel. City of 
Loogootee v. Larkin, 33 N.H.2d 112. 


§ 542 
Cal.App. If complaint states a cause 
of action in equity for any one of a 
number of plaintiffs, it is sufficient 
against a general demurrer.—Beals vy. 


3 City of Los Angeles, 116 P.2d 489. 

‘d D.C.La. The ailegations of a plead- 

rt ing are to be taken as true on demurrer 

; or exception thereto.—Mengel Co, vy. In- 

} land Waterways Corporation, 34 KF, 
Supp. 6865. : 

mH Alaska. For purpose of hearing on 


a demurrer to complaint, allegations of 
complaint were required to be taken as 
true.—Berger v. Ohlson, 9 Alaska 389. 

” Ariz, On demurrer to complaint, al- 
i. legations of complaint were required to 
nF. be assumed to be true.—Bankhead vy. 

. Howe, 107 P.2d 198. 

i Ariz. The ordinary rule that in pass- 
ae ing upon demurrer the court must as- 
. sume that all facts stated in the peti- 
tion are true is subject to exception 
that if within the records of the court 
it appears that certain facts have been 
judicially and conclusively established, 


court should not assume ag true any al- 
legations which contradict such facts.— 
In re Taylor’s Estate, 107 P.2d 217. 
Ark. Demurrer admitted all the ma- 
terial ar ay of the complaint.— 
Board of Com’rs, Paving Improvement 
ee No. 18, vy. Freeman, 148 S.W.2d 


Ark, A demurrer to an answer ad- 
mits the truthfulness of facts stated 
in the answer.—Lakeside Special School 
Dist. of Chicot County v. Gaines, 153 
S.W.2d 149. 

Cal.App. -Facts set forth in com- 
plaint must be taken ag true on de- 
murrer.—Davis v. East Contra Costa 
Irr. Dist., 109 P.2d 986. 

Cal.App. A demurrer to the amend- 
ed complaint as a whole admitted the 
truth of all facts alleged, and, in con- 
sidering the sufficiency of the pleading, 
the District Court of Appeal was re- 
quired to assume the truth of. the 
allegations.—Crow v. Madsen, 111 P.2d 
7, rehearing denied 111 P.2d 663. 

Cal.App. A demurrer admits all ma- 
terial allegations of a complaint but 
does not change or enlarge those alle- 
gations, and it certainly cannot insert 
into a complaint allegations which do 
not appear therein.—Stratford Irr. Dist. 
v. Empire Water Co., 111 P.2d 957. 

Colo. For purposes of general de- 
murrer, facts set out in complaint must 
be assumed to be true.—Armstrong v. 
Carman Distributing Co., 115 P.2d 386. 

Ga, Allegations of petition are taken 
as true on demurrer. Code 1933, § 81- 
304.—City of Albany v. Lippitt, 13 S. 
H.2d 807, 191 Ga. 756. 

Ind. Conclusions in affirmative 
pleadings are “conclusions of law,’ 
which have no place in a complaint, 
add nothing to it, and may be ignored, 
if not stricken out, and ‘‘conclusions 
of fact,’ which, though subject to mo- 
tion to require the pleading of specific 
facts, will otherwise be considered as 
allegations of all facts required to sus- 
tain them in determining the sufficien- 
ey of the pleading. Burns’ Ann.St. § 
2-1005.—State ex rel. Department of 
Financial Institutions v. Hardy, 30 N. 
BH.2d 974. 

Ky. Plaintiffs’ demurrer to interven- 
ing petition admitted the facts pleaded 
in the intervening | apa eee v. 
Meyer, 147 S.W.2d 1041, 285 Ky. 387. 

La, Allegations of fact in petition 
must be accepted as true for purpose 
of disposing of exceptions of no cause 
and no right of action.—Sittig vy. Dal- 
ton, 197 So. 423, 195 La. 765. 

La.App. Allegations of petition must 
be accepted as true for the purposes 
of exception of no cause of action and 
no right of action—Duke y, Adkins, 
197 So. 157. 

Mo. The Supreme Court in ruling on 
demurrer had duty to take allegations 
of the petition as true.——Howard y. 
4Mtna Life Ins. Co., 145 S.W.2da 113. 

Neb. The general rule of pleading, 
which admits as true all facts well 
pleaded on the filing of a general de- 
murrer or a motion for a judgment 
on the pleadings, has no application 
to facts of which a court may take 
judicial notice, and such demurrer or 
motion, does not therefore admit a 
conclusion of law deduced from such 
facts.—State ex rel. Johnson v. Wag- 
ner, 297 N.W. 906. 

N.C. In considering plaintiffs’ de- 
murrer ore tenus to answer and mo- 
tion for judgment on pleadings, al- 
legations of facts in answer and rele- 
vant inferences of fact necessarily de- 
ducible therefrom are deemed ad- 
mitted, and such allegations must be 
construed liberally in pleader’s favor. 
C.S. § 535.—Adams v. Cleve, 10 S.0.2d 
91:0, S21 Shee SOs 

N.C. In passing upon the sufficiency 
of a complaint challenged by demurrer, 
the allegations of complaint must be 
deemed true and construed with a view 
to substantial justice between the par- 
ties.—Cooke vy. Gillis, 12 $.H.2d 250, 218 
N.C. 726. 

Or. For purposes of determining 
sufficiency of complaint challenged by 
demurrer, the truth of allegations of 
complaint is deemed admitted.—Schroe- 
der v. Woody, 109 P.2d 597, 

Or. On demurrer, allegations of 


“complaint are assumed to be 


» tru 
nes vy. Meier & Frank Co., 113 P.2d 
4 % eH x e 
Pa.Com.Pl. In 
liminary objections, the averments of 
fact made in the bill must be accepted 
Fe OR as eet v. Abramson, 50 Dauph.. 
Pa.Com.P1, Since the demurrer filed 
raises only questions of law, the court 
must, in consideration of the same, 
treat the averments of the statement of 
claim as true.—Subers v. Dewart Milk 

Products Co., 14 Northumb.L.J. 344. 
S.C. Fact alleged in complaint was 
admitted by demurrer.—Athanas  v. 
Si v6 Spartanburg, 12 S.H.2d 39, 196 


Tenn. On demurrer, allegations of 
petition must be taken as true.—Mc- 
Brayer v. Dixie Mercerizing Co., 144 
S.W.2d 764. 

Tex. In passing on sufficiency of a 
petition as against a general demurrer, 
the court must assume that allegations 
eontained in petition are true—Ramsey 
v. McKamey, 152 S.W.2d 322, reversing 
138 S.W.2d 167. 


Tex.Civ.App. As against a general : 


demurrer, the allegations of the peti- 
tion are taken as true.—Renegar_ v. 
res Worth Transit Co., 143 S.W.2d 

Tex.Civ.App. The general demurrer 
admits truth of all material allegations 
contained in pleading on which relief is 
sought.—Jones v. Traders & General 
Ins. Co., 144 S.W.2d 689. 

Tex.Civ.App. Allegations of bill of 
review were required to be considered 
as true in passing on general demurrer 
to the bill.—McAfee v. Jeter & Town- 
send, 147 S.W.2d 884. 

Tex.Civ.App. In passing on general 
demurrer to petition, court must take 
allegations thereof as  true.—Mossler 
Acceptance Co. v. Baker, 149 S.W.2d 
1016, error refused. 

Tex.Civ.App. Every intendment in 
support of a petition should be in- 
dulged as against a general demurrer 
and all allegations of fact contained 
therein taken as true, and if, when so 
taken, recovery is warranted on any of 
the counts in the petition, the general 
demurrer should not be sustained.—Ul- 
mer v. Ulmer, 152 S.W.2d 383, error 
granted. 

Facts alleged in petition were to be 
taken as true on general demurrer.— 
Ulmer v. Ulmer, 152 S.W.2d 3838, error 
granted. 

Wis. The allegations in a reply to 
counterclaims were admitted by de- 
murrer.—City of Milwaukee vy. Mil- 
uy County, 294 N.W.: 51, 236 

is. 7, ; 


Wis. In passing upon a demurrer to 
a complaint, all allegations must be 
liberally construed in favor of the 
pleader, and full force and effect must 
be given to all facts alleged.—Wendt v. 
BLareyeathers 295 N.W. 779, 236 Wis. 
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C.C.A.Or. On demurrer, properly 
pleaded allegations of answer are ad- 
mitted—Warmsprings Irr. Dist. v. 
May, 117 F.2d 802. 


©.C.A.Or. A demurrer to answer ad- 

mitted the allegation that state court 
decree was made.—Warmsprings Irr. 
Dist. v. 802. 
. A demurrer admits all 
well-pleaded facts stated in the peti- 
tion,—U. 8S. v. West Virginia Power Co., 
33 F.Supp. 756. 

Cal.App. In action against city for 
injuries to pedestrian who fell on side- 
walk, allegation that city had actual 
notice of defective condition must be 
accepted as true on demurrer. St.1923, 
p. 675.—Allen y. City of Los Angeles, 
110 P.2d 75. 

Cal.App. The general rule that all 
facts well pleaded are admitted as true 
on demurrer does not extend to ad- 
mission of conclusion of law, construc- 
tion of instrument pleaded in com- 

laint, facts impossible in law, or al- 
egations contrary to facts of which 
court may take judicial knowledge,— 
Griffin v. Colusa County, 113 P.2d 270. 

Cal.App. A demurrer admits the 
truth of all of the well pleaded allega- 


considering pre- 


] 


PROF As 

Cae t, subject to the ex- 
that facts alleged, which are 
‘ary to those facts of which judi- 
notice is taken, cannot be regarded 
as true.—Arnold v. Universal Oil Land 
Co., 114 P.2a 408. 

Colo. In passing on demurrer to 
complaint for breach of contract which 
alleged compliance with every provi- 
sion of contract, performance was to be 
assumed.—Baum y. Rock, 108 P.2d 2380, 
106 Colo. 567. 

Colo. In considering a general de- 
murrer which questions whether com- 
plaint alleges facts constituting action- 
able negligence, all well-pleaded facts 
must be accepted as true—Peters v. 
ene core Lumber Co., 111 P.2a 


— Conn. A demurrer admitted facts 
well pleaded, and therefore admitted al- 
legation that defendant was his wife’s 
sole heir-at-law. Gen.St.1930, § 5156.— 
Hardy v. Scott, 19 A.2d 420. 127 Conn. 
ies 

App.D.C. A motion to dismiss, like 
a demurrer, admits only facts well 
pleaded.—Keyes v. U. S., 119 F.2d 444. 

Fla. In action by motorist against 
eity for damage resulting from colli- 
sion between automobile and city’s 
truck, city’s demurrer admitted allega- 
tions of motorist that truck was op- 
erated by named individual with city’s 
knowledge and consent, and_ that 
named individual negligently and care- 
lessly drove automobile into motorist’s 
automobile on certain street of city 
and that as result motorist was great- 
ly injured as alleged and that his au- 
tomobile was damaged.—City of Tampa 
vy. Easton, 198 So. 7538. i 

Fla. A demurrer opened entire rec- 
ord and confessed all facts well plead- 
ed.—Hogan y. Supreme Camp of Ameri- 
ean Woodmen, 1 So.2d 256. 

Fla. A demurrer admits as true well- 
pleaded allegations of fact and presents 
only questions of law as to legal suf- 
ficiency of the pleading.—Barth v. City 
of Miami, 1 So.2d 574, vacating 197 So. 
498, 143 Fla. 692. 

Ga. A demurrer to pleading merely 
admits facts properly pleaded, not 
pleader’s legal conclusion.—Forrester v. 
Edwards, 15 S.E.2d 851. 

Iowa. A demurrer admits only such 
allegations of petition as are issuable, 
relevant, material, and well pleaded, 
and does not admit conclusions of law 

except when they 


or fact of pleader, 
from facts set forth 


necessarily result 


in petition, and neither inference nor. 


expressions of opinion, nor pleader’s 
theories as to effect of facts are ad- 
mitted.—Abbott v. City of Des Moines, 
298 N.W. 649, 230 Iowa 494. 

Iowa. On demurrer to petition in ac- 
tion against city for destruction by 
fire of plaintiff’s airplane in privately 
leased hangar of municipal airport, in 
so far as allegation that hangar, tow- 
er, and beacon light were operated in a 
proprietary capacity, and not for a 
governmental purpose, constituted a 
conclusion of law or fact of pleader or 
an inference, expression of opinion, or 
statement of pleader’s theory, it was 
not admitted by demurrer unless it 
was supported and necessarily, resulted 
from facts set forth in petition.—Ab- 
bott v. City of Des Moines, 298 N.W. 
649, 230 Iowa 494. 

Ky. Defendant by demurring to pe- 
tition admitted violation of Unfair 
Practices Act as charged in petition. 
Ky.St. § 4748h-3.—Moore y. Northern 
Kentucky Independent Food Dealers, 
149 S.W.2d 755 286 Ky. 24. 


Ky. Facts pleaded were admitted by 
general demurrer.—Schott v. Schott’s 
Ex’r, 149: S.W.2d 782, 286 Ky. 208. 

La. In disposing of exception of 
no right or cause of action, well plead- 
ed facts should be accepted as true,— 
Palmer v. Mayor and Board of Alder- 
men of Town of Ponchatoula, 197 So. 
697, 195 La. 997. : 

Md. The admission of facts evi- 
denced by demurrer to complaint is 
limited only to facts which are well 
pleaded.—Pioneer Oil Heat v. Brown, 
16 A.2d 880. 

Mo. In action for libel, demurrer to 
petition as failing to state facts suffi- 
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oY PLEADING of, 
cient to constitute cause of action ad- 
mitted publication of alleged libelous 
newspaper article and words used 
therein, but did not admit unfair and 
forced construction put on such article 
and words by petition—Hylsky_ v. 
Teka Democrat Pub. Co., 152°>S.W.2d 


Mo.App. The facts well pleaded in 
petition must be treated as true in de- 
termining whether petition states facts 
sufficient to constitute a cause of action 
as against demurrer, but such require- 
ment is limited to acceptance of ulti- 
mate constitutive facts and not to le- 
gal conclusions of the pleader, nor to 
evidential or mere probative facts.— 
Missouri Power & Light Co. v. Lewis 
County Rural Electric Co-op. Ass’n, 149 
S.W.2d nls 

Mo.App. In action for injunctive re- 
lief against proposed execution sale, 
allegations as to plaintiff's actual own- 
ership of property and that execution 
debtor did not then, or at time of 
rendition of judgment against her, 
have any right, title or interest in 
property upon which levy of execution 
had been made, were essential facts to 
be taken as true on demurrer in deter- 
mining whether plaintiff's petition stat- 
ed_a cause of action. Rev.St.1939, § 
1683, Mo.St.Ann, § 1519, p. 1672.—Mad- 
den v. Fitzsimmons, 150 8.W.2d 761. 

Neb. Where defendants’ pleading to 
petition contained certain statements 
not set forth in provisions of statute 
relative to demurrer in addition to 
ground that petition failed to state 
facts sufficient to constitute a cause 
of action, defendants’ pleading would 
be construed as a ‘general demurrer’’ 
to petition, and as admitting truth 
of all allegations well pleaded therein. 
Comp.S8t.1929, §§ 20-806, 20-807,— 
Central Nebraska Public Power & Ir- 


eae Dist. v. Walston, 299 N.W. 
N.C. In action to enforce lien of 


judgment on land, wherein answer al- 
leged that judgment was void for want 
of service of summons on, or notice to, 
one defendant, who was a minor at 
time of action in which judgment was 
rendered, fact that summons in orig- 
inal action showed proper service may 
be shown in evidence or set up by fur- 
ther pleading of plaintiffs, but not by 
demurrer, which admits facts alleged 
in answer.—Adams v. Cleve, 10 S.H.2d 
91, W282 N.C 3025 


N.C. In considering plaintiffs’ de- 
murrer ore tenus to answer and mo- 
tion for Judgment on pleadings, allega- 
tions of facts in answer and relevant 
inferences of fact necessarily deduci- 
ble therefrom are deemed admitted, 
and such allegations must be construed 
liberally in pleader’s favor. C.S. § 535. 
—Adams v. Cleve, 10 S.H.2d 911, 218 
N.C. 302. 

The office of ‘‘demurrer” is to 
test sufficiency of pleading, admitting 
for such purpose truth of factual aver- 
ments well stated and relevant fact in- 
ferences fairly deducible therefrom, 
without conceding legal inferences or 
conclusions asserted by pleader, but 
such admission is for purpose of de- 
murrer only.—Bowen v. Mewborn, 11 S. 
H.2d 372, 218 N.C. 423. 

N.C. The office of a ‘demurrer’ is 
to test the sufficiency of pleading, ad- 
mitting, for the purpose, the truth of 
factual averments well stated and such 
relevant inferences as may be deduced 
therefrom, but it does not admit any 
legal inferences or conclusions of law 
asserted by the pleader. Code 1939, § 
511.—Cathey v. Southeastern Const. Co., 
118.820 571,218 N.C) 625. 


N.C, A demurrer admits facts al- 
leged, but not conclusions of law as- 
serted by the pleader.—Penick v. Bank 
of Wadesboro, 12,8.H.2d 253, 218 N.C. 
686. 

N.C. In action’ by judge of Forsyth 
county court to recover salary, allega- 
tions that board of county commis- 
sioners in fixing salary of judge at 
$200 per month from July 1, 1939, un- 
til October 15, 1939, and at $1 per 
month from October 15, 1939, to March 
1, 1940, and $1 per month for months 
of March, April, May and June, 1940, 
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acted in bad faith and not for purpose _ 


of fixing a fair and just compensation 


for the judge were admitted to be true 
by demurrers. Pub.Loec.Laws 1939, ¢. 


12 S.H.2d 889, 219 N.C. 96. oo he ees 
N.D. A demurrer admits the truth of — 
all issuable, relevant, material fact 
pel pleaded._Stern v. Gray, 296 N. 


Ohio App. es 
only proper, well-pleaded factual alle-— 
gations thereof, but also fair, reason- — 
able and favorable intendments and 
inferences arising therefrom.—Vogt v. 
Industrial Commission of Ohio, 31 N 
H.2d 93, 66 Ohio App. 216. aan 

Oki, A general demurrer admits the a 
truth of all facts well pleaded and all — 
inferences which may reasonably be ~ 
drawn therefrom.—Bigpond vy. Muta- 
loke, 105 P.2d 408. oot 


Okl. For the purpose of testing t 


a 


erally construed in favor of the plain- be. 
tiff—Crews v. Garber, 111 P.2d 1080. — 


contract by the parties were admitted 
by demurrer.—Cook v. Dunbar, 18 

2d 658. hia hep 
In action by a certified public 


had gone through form of being re 
lieved of duties of administratrix which 
form was a nullity on ground th 
defendant secured such relief whi 
knowinglv leaving unpaid indebtedne 
of the estate did not admit the allega- 
tion in question, as a demurrer admits 
facts but not conclusions of law or | 
fact nor inferences drawn from_ such 
facts.—Dahlberg v. Brown, 16 S.H.2d 
284, 198 S.C. 1. j gets SS 
Tex.Civ.App. The verity accorded to 
the allegations of a petition on a gen- 
eral demurrer extends to what, by 
fair implication, the pleader intended 
to allege, as well as what is explicitly 
stated._Renegar v. Fort Worth Trans- _ 
ean 143 S.W.2d 443. : ; 
18. a 


Suan 


Wis. 
breach 


ee 


the offer of plaintiff on the terms 


Ah 


> of a “conclusion of law” 
which was not admitted upon demur-. 
rer.—Todorovich y, Kinnickinnic Mut. — 
Loan & Building Ass’n, 298 N.W. 226. 
238 Wis. 39; 


A _ § 545 ' 
Ariz, In action against game war- 5; 
dens and their sureties for injuries 


caused by gunshot wound, allegation 
that warden was “in the discharge of 
his duties” when he_ shot plaintiff 
was a mere “conclusion” of the pleader, 
as respects demurrer by surety.—Truog 
v. American Bonding Co. of Baltimore, 
107 Pi2d' 203. 

Ind. Conclusions in 
pleadings are 
which have 


affirmative 
“conclusions of law,” 
no place in a complaint, 
add nothing to it, and may be ignored, 
if not stricken out, and ‘conclusions 
of fact,” which, though subject to mo- 
tion to require the pleading of specific 
facts, will otherwise be considered as 
allegations of all facts required to sus- 
tain them in determining the suffi- 
ciency of the pleading. urns’ Ann.St. 
§ 2-1005.—State ex rel. Department of 
Financial Institutions vy, Hardy, 30 N. 
E.2d 974, F 


§ 545 


Mass. Allegations in general terms 
amounting in substance merely to 
charges that members of school com- 
mittee failed to comply with the law in 
dismissing married woman from her 
position as a teacher in accordance with 
a rule of the committee because of the 
fact that she was tharried, but not 
specifying in what such failure consist- 
ed, were of no avail against a demur- 
rer, G.L.(Ter.Ed.) c. 71, § 42, as 
‘ amended by St.1934,; ec. 123.—Houghton 
vy. Sehool Committee of Somerville, 28 
») NiB.20d 1001. 
~~ -*'N.C. ~The office of “demurrer’’ is to 
test sufficiency of pleading, admitting 
for such purpose truth of factual aver- 
ments well stated and relevant fact in- 
ferences fairly deducible therefrom, 
without conceding legal inferences or 
- conelusions asserted by pleader, but 
such admission is for purpose of de- 


murrer only.—Bowen v. Mewborn, 11 
$.8.2d 372, 218 N.C. 423. 
N.C. The office of a “demurrer” is 


to test the sufficiency of pleading, ad- 
-mitting, for the purpose, the truth of 
_ factual averments well stated and such 
-_yelevant inferences as may be deduced 
therefrom, but it does not admit any 
legal inferences or conclusions of law 
asserted by the pleader. Code 1939, § 
_ 511,—Cathey v. Southeastern Const, Co., 
— 11 S.H.2d 571, 218 N.C. 525. 
N.C. A demurrer admits facts al- 
leged, but not conclusions of law as- 
-serted by the pleader.—Penick v. Bank 
of Wadesboro, 12 S.H.2d 253, 218 N. 
C. 686. 
- Ohio App. In action against board of 
county commissioners for damages for 
loss of plaintiff's house by fire when 
fire apparatus could not reach it be- 
cause of defect in county road, allega- 
tion that defect was proximate cause of 
damage was a “legal conclusion” and 
was not admitted by defendants’ gen- 
eral demurrer. Gen.Code, 2408.— 
29 N.E.2d 364, 65 


Sheley v. Swing, 
Ohio App. 109, 
. 546 
Ariz. Facts alleged in complaint 


were to be taken as true for purpose of 
- demurrer.—Southern Pac. Co. v. Mari- 

copa County, 107 P.2d 212. 

Cal.App. A general demurrer admit- 
ted allegations of fact in complaint to 
be true for purpose of appeal, from 
judgment, entered after the sustaining 
of the demurrer, dismissing the action. 
_—Justesen’s Food Stores y. City of 
Tulare, 111 P.2d 424. 

Cal.App. Allegations of  plaintiff’s 
complaint would be deemed to be true 
for purpose of testing trial court’s 
ruling on demurrer.—Johnson v. Home 


repens: Loan Corporation, 116 P.2d 
Colo. Where respondent elects by 


demurrer to challenge right of city to 
eondemn lands, the well-pleaded alle- 
gations of petition must, for purposes 
of the demurrer, be assumed to be 
true, aS in ordinary cases, and_ re- 
spondent may not ground a_ legal 
theory on extrinsic facts which are 
neither pleaded nor proved, and if re- 
liance is to be placed on such, they 
should be introduced by plea or an- 
swer.—Fishel vy. City and County of 
Denver, 108 P.2d 236, 106 Colo. 576. 

Ga. Allegations of petition are taken 
as true for purposes of the case on 
demurrer.—Howard vy. Betts, 9 S.H.2d 
742, 190 Ga. 530. 

Ind. Facts disclosed by complaint 
were admitted by demurrer thereto 
for the purpose of forming an issue of 
law.—State ex rel. Department of 
Financial Institutions v. Hardy, 30 N. 
BH.2d 974. 

N.C. A charge in complaint is taken 
as true for purpose of demurrer there- 
to.—Bowen vy. Mewborn, 11 S.H.2d 372, 
218 N.C. 423. 

The office of “demurrer” 
sufficiency of pleading, admitting for 
such purpose truth of factual aver- 
ments well stated and relevant fact in- 
ferences fairly deducible therefrom, 
without conceding legal inferences or 
conclusions asserted by pleader, but 
such admission is for purpose of de- 
murrer only.—Bowen v. Mewborn, 11 S. 
W.2d 372, 218 N.C, 423. 

N.C. The office of a “demurrer” is to 


is to test 
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PLEADING 
test the sufficiency of pleading, admit- 
ting, for the purpose, the truth of fac- 
tual averments well stated and such 
relevant inferences as may be deduced 
therefrom, but it does not admit any 
legal inferences of conclusions of law 
asserted by the pleader. Code 1939, § 
511.—Cathey v. Southeastern Const. Co., 
11 S.E.2d 571, 218 N.C. 525. 

Allegations of complaint are taken as 
true for purpose of demurrer that com- 
plaint does not state facts sufficient 
to constitute a cause of action. Code 
1939, § 511.—Cathey v. Southeastern 
Const. Co., 11 °S.H.2d 571, 218 N.C. 525. 

N.C. The facts alleged in complaint 
are deemed admitted for purpose of 
demurrer.—Griggs v. Griggs, 11 S.H.2d 
878, 218 N.C. 574. 

Ohio App. The facts pleaded in pe- 
tition are, for purposes of demur- 
rer, admitted to be true.——Walton Bak- 


ing Co. v. Hartford Accident & In- 
demnity Co., 34 N.H.2d 78, 66 Ohio 
App. 349. 


Tex.Civ.App. For purposes of gener- 
al demurrer, allegations of plaintiff’s 
petition are presumed to be true.—Ben- 
nett v. Pape, 152 S.W.2d 486, error dis- 
missed, judgment pegres 


Fla. A demurrer opened entire rec- 
ord and confessed all facts well plead- 
ed.—Hogan vy. Supreme Camp of Amer- 
ican Woodmen, 1 So.2d 256. 

Ohio. A demurrer searches the rec- 
ord and the court is bound to examine 
the whole record before giving judg- 
ment in any case on a demurrer.—Ger- 
end v. City of Akron, 30 N.H.2d 987, 
137 Ohio St. 527, reversing 25 N.H.2d 
363, 63 Ohio App. 78. 


Vt. Plaintiff’s demurrers to defend- 
ants’ answers reach back through rec- 
ord and attach to first pleading which 
is bad in substance.—Chamberlin v. 
Hatch, 15 A.2d 586. 

Wis. A demurrer to separate de- 
fenses pleaded in answer, and demurrer 
to the answer as a whole, reach back 
so that sufficiency of substance of 
complaint can be determined.—Bansch- 
pecn v. Meuer, 297 N.W. 402, 237 Wis. 

Wis. Plaintiffs’ demurrer to defend- 
ants’ answer reached back so that the 
sufficiency of the substance of the com- 
plaint could be determined.—Friedrich 
v. Zimmerman, 298 N.W. 760, 238 Wis. 


148. 
§ 554 

Tex.Civ.App. Where husband was 
joined pro forma only in wife’s action 
for meals furnished to defendants’ em- 
ployees in a cafe operated by her and 
defendants appeared in trial court and 
filed answer containing a general de- 
murrer which was not shown to have 
been disposed of, general demurrer was 
“waived”.—Gist v. Tsesmelis, 153 S.W. 
2d 277, error refused. 

The failure to present a demurrer in 
trial court is in effect an “admission” 
that petition states a cause of action.— 
Gist v. Tsesmelis, 153 S.W.2d 277, er- 
ror refused. 

§ 555 


Conn. One demurring to complaint 
on ground that relief should not be 
granted plaintiff because of matters go- 
ing to exercise of trial court’s discre- 
tion assumes burden of showing that 
court, in exercise of sound discretion, 
could not grant relief.—Hill v. Wright, 
20 A.2d 388, 128 Conn. 12. 

Fla. As bill of particulars is by 
rule made part of declaration, demur- 
rer reaches declaration as affected by 
bill of particulars. Common Law Rules, 
rule 16.—Dee v. Southern Brewing Co., 
1 So.2d 562. 

Fla. A demurrer admits as true well- 
pleaded allegations of fact and presents 
only questions of law as to legal suffi- 
ciency of the pleading.—Barth v. City 
of Miami, 1 So.2d '574, vacating 197 
So. 498, 143 Fla. 692. 

Ga.App. Questions of diligence and 
negligence, including contributory neg- 
ligence, are peculiar questions for a 
jury, and the courts will decline to 
solve them on demurrer unless the facts 
are indisputable——Wilson v. Ray, 13 
S.H.2d 848, 64 Ga.App. 540. 

Only where it clearly appears from a 


petition that negligence charged against — 
defendant was not the proximate and 
effective cause of the injury may a 
court on general demurrer, as a matter 
of law, so determine.—Wilson v. Ray, 
13 S.H.2d 848, 64 Ga.App. 540. 
Mo. Petition was to be judged on 
demurrer by what it alleged or failed 
to allege, not by what counsel might 
say in their briefs were the facts.— 
State ex rel. and to Use of Livingston 
County v. Hunt, 152 S.W.2d 77. 
Mo.App. A demurrer only reaches 
matters appearing on face of the peti- 
tion.—Missouri Power & Light Co. v. 


Lewis County Rural Electric Co-op. 
Ass’n, 149 S.W.2d 881. ? 
Mo.App. Hxhibits filed with the 


pleading are not a part thereof, and 
cannot be considered by the court when 
passing upon a demurrer.—Bank_ of 
ae v. City of Anderson, 149 S.W.2d 
_Mo.App. The sufficiency of a_peti- 
tion as against demurrer is to be de- 
termined by what appears upon face 
of petition, and matters not appearing 
upon its face cannot be raised by de- 
murrer, but only by answer to the 
petition—Madden y. Fitzsimmons, 150 
S.W.2d 761. 


Neb. Matters occurring in a former 
proceedings involving one of parties 
in present action, of which trial court 
would take judicial notice, were prop- 
erly considered in determining ques- 
tions presented by defendant’s de- 
murrer_ to_ petition—Witzenburg  v. 
State, 299 N.W. 533. 

Tex.Com.App. <A cross-action, 
tested by general demurrer, may be 
read in light of allegations in the 
pleadings of the adverse party.—Gos- 
sett v. Green, 152 S.W.2d 738; ‘an- 
swers to certified question conformed 
to 153 S.W.2d 500. 

Tex.Civ-App. On general demurrer, 
a court will seek to discover the in- 
tendment of the pleader, and the plead- 
ing may be upheld even if some ele- 
ment of the cause of action or defense 
has not been specifically averred.— 
Renegar v. Fort Worth Transit Co., 
143 S.W.2d 443. 

Tex.Civ.App. Where petition, con- 
sidered apart from special exceptions 
thereto, was not subject to general de- 
murrer, but after special exceptions 
on ground that cause of action was ' 
barred by limitations had been sus- 
tained, petition would be subject to 
general demurrer, regularity of court’s 


when 


- procedure in acting on special excep- — 


tions and general demurrer at same 
time would be_ sustained.—Crawford 
v. Davis, 148 S.W.2d 905. 

Utah. A demurrer based on ground 
that petition does not state cause of 
action does not ordinarily raise ques- 
tion of jurisdiction, since court may 
have jurisdiction even though pleading 
fails to make out a case in regard to 
subject matter in reference to which 
court’s jurisdiction is invoked.—Mayers 
v. Bronson, 114 P.2d 213. 


§ 556 

Yel.Super. As against general de- 
murrers, the sufficiency of defendant’s 
pleas must be determined from the 
pleas themselves, and where they were 
clearly insufiicient the court was re- 
quired to so declare to the end that 
the purposes of the rules of pleading 
might be accomplished.—Universal Oil 
Products Co. v. Vickers Petroleum Co, 
of Delaware, 16 A.2d 795. 

Ga. Where petition was subject to 
general demurrer, and defects therein 
would not have been cured by ‘tn 
amendment, trial court did not err in 
disallowing the amendment in its en- 
tirety, or in dismissing action.—Rob- 
as v. Mayer, 13 S.W.2d 382, 191 Ga. 


N.C. The trial ecourt’s findings ° of 
facts in addition to those alleged in 
answer as basis for its ruling sustain- 
ing demurrer thereto do not affect 
question of sufficiency of pleading chal- 
lenged by demurrer.—Adams y. Cleve, 
10 S.H.2d 911, 218 N.C. 302. 

N.C. A demurrer, which did not spe- 
cifically raise issue as to sufficiency of 
facts stated to constitute a cause of 
action, could not be sustained on such 


ground.—Marshall Motor Co. v. Uni- 
versal Credit Co., 13 S.H.2d 230, 219 
NZC 2992 , 

Tex.Civ.App. Criticism could not be 
successfully urged to judgment for 
defendant because trial court’s order 
sustaining defendant’s general demur- 
rer did not indicate any particular 
ground or reason for the ruling.— 
Renegar v. Fort Worth Transit Co., 
143 S.W.2d 448. : 


§ 559 

Ga.App. A judgment sustaining 
grounds of demurrer and providing that 
unless amended within ten days “said 
petition to be dismissed” did not sus- 
tain grounds of demurrer uncondition- 
ally and dismiss petition “in praesenti’’ 
and although amendment was not filed 
within time specified, court did not 
lose jurisdiction, but had power at 
final hearing on demurrer to allow 
amendment or revised petition to be 
filed—Ameriecan Oil Co. v. Roper 14 
S.FE.2d 145, 64 Ga.App. 743. 
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Ga. In action by surety against in- 
demnitor to recover losses sustained 
by surety by reason of having be- 
come surety for a corporation on a 
bond made by corporation in a ju- 
dicial proceeding, the effect of court’s 
order sustaining certain grounds of 
special demurrer to the extent of 
requiring surety to set up a copy of 
the bond or to set up substantially the 
provisions of the bond, was to sus- 
tain such demurrer in so far as the 
demurrer may have contained merit, 
—Prudential Finance Co. v. National 
Surety Corporation, 14 S.H.2d 728. 


§ 562 

Ariz. Where defendants were im- 
properly joined but, on defendants’ de- 
murrer being sustained, plaintiff did 
not move to dismiss action as to de- 
fendants improperly joined and to al- 
low action to stand as against those 
who were proper parties, but instead 
stood upon complaint against all de- 
fendants, trial court properly render- 
ed judgment for defendants.—Bankhead 
v. Howe, 107 P.2d 198. 

Cal.App. Failure to grant further 
leave to amend complaint was not er- 
ror, where complaint to which de- 
murrers were sustained without leave 
to amend was second amended com- 
plaint, and leave to amend further was 
not asked.—Kavanagh v. Wade, 108 
P.2d 475. 

Cal.App. Where trial court sustained 
demurrer and plaintiff failed to amend 
her complaint, within time fixed by 
court, and instead of doing so filed 
what was denominated a “judgment” 
signed by original attorney for com- 
plainant, the trial court’s action in en- 
tering judgment of dismissal was prop- 
er.—Craig v. City of Los Angeles, 111 
P.2d,-977. 


Cal.App. Plaintiffs’ motion for leave 
to further amend.their amended com- 
plaint to demurrer, which had been 
sustained, was properly denied, where 

laintiffs neither disclosed nature of al- 
eration they desired to make there- 
in, nor presented a copy of their pro- 
posed amendment to trial court.—Hook 
v. Wren, 112 P.2d 669. 


Cal.App. Where judgment of dismis- 
sal on demurrer was entered on June 6, 
1939, and three days later plaintiff filed 
notice of motion for leave to file a 
third amended complaint without stat- 
ing grounds of motion, and plaintiff 
had made no previous application for 
leave to amend after demurrer was sus- 
tained, and had not even offered a new 
verified complaint after the ruling on 
the demurrer, the motion was properly 
denied, since only under section 473 of 
the Code of Civil» Procedure can an 
application for leave to amend be made 
after judgment. Code Civ.Proc. § 473.— 
Risco v. Reuss, 113 P.2d 914. 

Ga. Where petition stated cause of 
action against both corporate defend- 
ants but one paragraph was subject 
to special demurrer as failing to state 
cause of action in so far as it sought 
separate relief against one of the cor- 
porations, dismissal of the entire pe- 
tition without opportunity to amend 
was not authorized.—Galloway y. Mit- 
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chell County Electric Membership Cor- 


poration, 9 §.H.2d 903, 190 Ga, 428. 

Ga. Where order sustaining special 
demurrers provided that whole peti- 
tion should stand dismissed in absence 
of “appropriate amendment” of four 
paragraphs of petition, order was not 
satisfied by an amendment which 
struck averments of the four para- 
graphs altogether from the _ petition, 
since order amounted, whether cor- 
rectly or incorrectly, to an adjudication 
that the paragraphs were essential to 
statement of a cause of action for any 
relief.—Jones v. Butler, 12 S.H.2d 326. 
191 Ga. 126. 

Where order sustaining special de- 
murrers provided that whole petition 
should stand dismissed in absence of 
“appropriate amendment” of four 
paragraphs of petition, and plaintiff 
took no exception thereto, order be- 
came “law of the case’, and, upon 
amendment as proposed by plaintiff 
failing to comply with terms of the 
order, authorized subsequent order 
formally dismissing the action.—Jones 
v. Butler, 12 S.H.2d 326, 191 Ga. 126. 

Ga. Where petition was subject to 
general demurrer, and defects therein 
would not have been cured by an 
amendment, trial cowrt did not err in 
disallowing the amendment in its en- 
tirety, or in dismissing action.—Rob- 
Paes v. Mayer, 13: S.H.2d 382, 191 Ga. 
Ga. Where a special demurrer to a 
petition is sustained, with leave to 
amend, and there is a failure to do so, 
petition should be dismissed if delin- 
quency relates to the entire cause of 
action, but if demurrer goes only to 
some particular part of the petition, 
without which a valid cause of action 
would still be set forth, the proper 
judgment is to strike the defective 
portion and not to dismiss the entire 
action.—Cheatham y. Palmer, 13 S.E. 
2d 674, 191 Ga. 617. 

Ga.App. The fact that physician did 
not amend petition in suit to recover 
for medical services in order to show 
who employed him, after trial court 
entered order reciting that it was nec- 
essary to allege who employed physi- 
cian, did not require dismissal of pe- 
tition, where original petition was suf- 
ficiently definite in that respect.—Mar- 
tin v. Mayer, 11 S.E.2d 218. 

Ga.App. It is insufficient to allege 
negligence in general terms when de- 
fendant objects by proper demurrers 
to such allegations calling for particu- 
lars of negligence complained of, and, 
when judgment on special demurrers 
requires pleader to amend and he re- 
fuses, pleading may be dismissed if de- 
linquency relates to entire cause of ac- 
tion set up in the petition—Cook v. 
Kroger Baking & Grocery Co., 15 S.E. 
2d 531. 

In action for injuries to customer 
who allegedly slipped on floor of store, 
which slipperiness was caused by car- 
rot or carrot top being crushed on the 
ground by customers, wherein com- 
plaint failed to show constructive 
knowledge on part of store owner of 
slippery condition, a special demurrer 
was properly sustained, -and on plain- 
tiff’s refusal to plead further action 
was properly dismissed after sustain- 
ing the general demurrer.—Cook v. 
Kroger Baking & Grocery Co., 15 S.E. 
2d 531. 

N.C. When demurrer to pleading is 
sustained, pleader will ordinarily be 
permitted to amend pleading, if he so 


desires. C.S. 515.—Adams y, Cleve, 
LOS Hi2d 91 2187 N.C. 3.0 2: 
Pa.Com.Pl. A builder, plaintiff, sued 


the owners of a property on a contract 
providing that the plaintiff was to erect 
a gasoline station and restaurant for 
the defendants, in order to recover the 
amount expended by the plaintiff under 
the contract until the work was stopped 
by an order of Court in a suit in- 
stituted by a third party. The de- 
fendants, in their affidavit of defense 
raising questions of law, contended that 
the contract was an entire one, that 
full performance was required, and 
that, therefore, they were not liable 
since the impossibility of performance 
was not occasioned by their fault. 
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After the affidavit of defense was sus- 
tained, the plaintiff moved to file an 


‘amended statement of claim aye 


that the defendants, when they applie 
to a certain bank for a loan to finance — 
the work, were cautioned that there 
was a real danger of having an injunc- 
tion issued. Held, that the judgment 


heretofore entered must be stricken off, E 


and the motion for leave to file an 


amended statement be sgsustained.— 
John D. Bogar & Son Co. vy. Zug, 49 
Dauph. 247. ; 


When a Court sustains an affidavit of 
defense raising questions of law, it 


should give the plaintiff an opportunity 


to amend his statement of claim, un- 
less it is clear that the error cannot be 
cured._John D. Bogar & Son Co. y. 
Zug, 49 Dauph. 247, ‘ 


Tex.Civ.App. Where court deferred — 


é 
action on defendant’s demurrer and 
at conclusion of evidence and argu-- 
ment, 
ment, the court sustained the demurrer, 
aN et to allow pis to amend the | 
petition was error.—Smith v. H c 
S.W.2d 646. ) a ic 
Utah. Where plaintiff interposed no 
demurrer to the answer and, when 
cause was called for trial, moved for 


judgment on the pleadings, which low- 
er court granted after denying defend- — 


ants’ request for leave to amend the 
answer, court should have viewed 
plaintiff's motion as a “speaking de- 
murrer” and even though answer was — 
bad, defendants should have been 


granted leave to amend unless, under 


facts admitted in answer, there was no 
reasonable probability that defendants 
could state a defense or make an issue — 


on a matter material to plaintiff’s cause 
104-143. 


of action. Rey.St.1933. 
Harman v. Yeager, 110 P.2d 352, 
§ 563 mre! 
Cal. The sustaining of general de- 
murrer for failure to state cause of ac- 
tion does not affect trial court’s power 


to permit amendment of pleadings in 


furtherance of justice. Code Civ.Proc. 


§ 473.—Klopstock yv. Superior Court in 


and for City and County of San Fran- 


cisco, 108 P.2d 906, prior opinion 99 P. 


2d 302 
Cal. 


of action, it was manifest abuse of 
court’s discretion to sustain special 
demurrer thereto without leave to 
amend.—Guilliams vy. Hollywood Hospi- 
Me 114 P.2d 1, prior opinion 105 P.2d 


Cal.App. Where plaintiff could not 
state a cause of action, trial court’s 
refusal to order further privilege of 
amending complaint on sustaining de- 
murrer was not an abuse of discretion. 
—Noral v. Hearst Publications, 104 P. 
2d 860. 

Cal.App. An amended complaint, al- 
leging that, when charge of embezzle- 
ment came before justice of the peace 
on preliminary examination, evidence 
was presented and the case dismissed, 
did not allege a “final termination” of 
the criminal proceeding, and, in ab- 
sence of any other allegation of a final 
termination, an essential allegation of a 
cause of action for malicious prosecu- 
tion was absent from the complaint, 
and the trial court properly sustained 
a demurrer thereto without leave to 
snd tay ler vy. Parsons, 106 P.2da 

Cal.App. Where court had sustained 
demurrer to first amended complaint 
without leave to amend, having ‘in 
mind the potentialities of the pleading 
which had suffered from adverse rul- 
ing and the likelihood of its being so 
framed that trial might with pro- 
priety be had, it was trial court’s 
duty to hear application for filing of 


new pleading made seriously and in 
good faith.—Carter v. Shinsako, 108 
P.2d 27. 

Cal.App. Sustaining a special de- 
murrer to complaint without leave to 
amend was an abuse of discretion 
where demurrer was based upon 


ground that complaint was ambiguous 
and uncertain because of plaintiff's 
failure to plead certain details, and de- 
tails, if any, omitted from complaint 


but before rendition of judg- 


“Where plaintiff could amend his 
complaint so as to state proper cause 


Y 
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were within defendant's special knowl- 
edge.—Rancho Santa Anita v. City of 
Arcadia, 110 P.2d 126. 

Cal.App. Prior to enactment of pro- 
vision of Code of Civil Procedure on 
September 19, 1939, a. pleader was 
deemed to have ‘waived’ his right to 
assert that trial court abused its dis- 
cretion by failing or refusing to grant 
leave to amend pleading to which a 
demurrer was sustained unless he re- 
quested permission to amend the plead- 
ing. Code Civ.Proc. § 472c—Yasunaga 
vy. Stockburger, 111 P.2d 34. ( 

_ Ga.App. A judgment _ sustaining 
grounds of demurrer and _ providing 
that unless amended within ten days 
“said petition to be dismissed’? did not 
sustain grounds of demurrer, uncon- 
_ ditionally and dismiss petition ‘‘in 
- praesenti” and although amendment 
was not filed within time specified, 
court did not lose jurisdiction, 
had power at final hearing on demur- 
yer to allow amendment or revised pe- 
tition to be filed—American Oil Co. v. 
Roper, 14 S.H.2d 145, 64 Ga.App. 743. 
_ Pa, When a demurrer to a statement 


Catholic Religion of U. S. v. Klochak, 


16 A.2d 373, 340 Pa, 159. 


martes § 564 

Ga.App. Trial court’s order requir- 
ing an amendment to petition became 
the “law of the case,” and if any part 
of that order, unexcepted to by plain- 
tiff, was not complied with, the peti- 
tion automatically stood dismissed at 
the end of 30 days.—Martin yv. Mayer, 
11 S.B.2d 218. 


-Ga.App. A judgment sustaining 
grounds of demurrer and providing 
- that unless amended within ten days 
“said petition to be dismissed’ did not 
sustain grounds of demurrer uncondi- 
tionally and dismiss petition “in prae- 
‘senti”, and although amendment was 
not filed within time specified, court 
did not lose jurisdiction but had pow- 
er at final hearing on demurrer to al- 
low amendment or revised petition to 

be filed—American Oil Co. v. Roper, 14 
 §.E.2d 145, 64 Ga.App. 743. 


§ 567 
A party who stands upon his 


“Neb. 
general demurrer to a pleading, there- 
by admits material facts averred, and 
must take all the consequences which 


result from such admission. Comp.St. 
pate zg  §§ 20-806, 20-807.—Central 
Nebraska Public Power & Irrigation 


Dist. v. Walston, 299 N.W. 609. 


fot § 575 

_ Ark. The defendant, by standing on 
his demurrer to plaintiff's response to 
' defendant’s cross-complaint, after the 
overruling thereof admitted truth of 
pe allegations in response.—Krickerberg 
per iy. Hof, 143°S.W.2d 560. 


was overruled and no exceptions were 
taken within the time prescribed by 
law, the answer pleading payment of 
note involved was good and admission 
of canceled checks and evidence tend- 
ing to prove payment was not error.— 
ihe Malleable Iron Range Co. v. Caffey, 13 
bah =§$.B.2d 722. 

Bs. Ney. In action to enjoin regional 
_-—s«saggrauzer, an officer of the Department of 
; Interior, from collecting grazing fees 
because of alleged invalidity of regu- 
lation adopted by the Secretary of In- 
terior under which fees were pre- 
scribed, where defendant did not move 
to strike any part of the complaint 
as being irrelevant but elected to stand 
ma on a demurrer which was overruled, 
every relevant fact alleged in the com- 


oe plaint was accepted as true. Taylor 
an Grazing Act, 43 U.S.C.A. §§ 315-3815p; 
ae Comp.Laws Nev., § 8623.—Brodks vy. 
zs Dewar, 106 P.2d 755. 
hae § 582 
3 Ariz. The courts tend not to bar 


i doors of justice, because of any error 

; or defect in pleading his cause, to any 
- a person who complains that he has 
suffered wrong at the hands of an- 
other, especially when no substantial 
right will be lost or affected.—Conway 


Ga.App. Where demurrer to answer . 
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vy. State Consolidated Pub. Co., 112. 


P.2d. 218 ; 

Cal.App. In actions against guaran- 
tor, amendments to pleadings are al- 
lowed in accordance with general rules. 
—Ingalls v. Bell, 110 P.2d 1068. 

Fla. The trial court should assume a 
generous attitude in allowing amend- 
ments so that true facts may be bared 
and a just decision reached:—Walker 
Fertilizer Co., for Use and Benefit of 
Walker, v. Cole, 197 So. 777. 

Mont. Amendments to pleadings are 
allowed in furtherance of justice, the 
rule being to allow amendments and the 
exception to deny them.—Northern 
Montana Ass’n of Credit Men v. Hauge, 
105) (P24. L102: 

Pa.Super. The allowance of an 
amendment to pleading which at com- 
mon law was discretionary, by stat- 
ute becomes a matter of right, and 
the refusal of the right to amend is 
subject to review. 12 P.S. § 531.— 

19 A.2d 553; 


Wessling v. Latkanich, 
144 Pa.Super. 317. 

Liberality is the first consideration 
in determining the right to amend, 
where an amendment will enable the 
plaintiff to secure a just disposition 
of his case on all its merits and does 
not change the cause of action. 12 P. 
S. § 531.—Wessling vy. Latkanich, 19 
A.2d 553, 144 Pa.Super. 317. 
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§ 

Ariz, Statutes on amendment of 
pleadings are liberally construed. Code 
1939, § 21-448—Conway v. State Con- 
solidated Pub. Co., 112 P.2d 223. 

Cal. The statute giving courts the 
power to permit amendments in fur- 
therance of justice is liberally con- 
strued. Code Civ.Proc. § 473.—Klop- 
stock vy. Superior Court*in and for City 
and County of San Francisco, 108 P.2d 
906, prior opinion 99 P.2d 302. 

Mont. The purpose of remedial stat- 
ute authorizing amendment of any 
pleading or proceeding is not to re- 
ward neglect by conferring new or ad- 
ditional benefits upon him who _ has 
been guilty of neglect, nor to grant 
benefits additional to those enjoyed 
by the diligent, but merely to save 
him from the penalty of his own neg- 
ligence by restoring the ordinary 
rights he had thereby lost. Rev.Codes 
1935, § 9187.—State ex rel. Steinfort 
v. District Court of Fourth Judicial 
Dist. in and for Ravalli County, 107 
P.2d 890. 

Yenn.App. The policy of the law is 
liberal in allowing amendments to 
pleadings where such amendments are 
necessary for a litigant to have his 
rights fully determined. Code 19382, § 
8711.—Chattanooga Ice Delivery Co. v. 
George F. Burnett Co., 147 S.W.2d 750. 

W.Va. In view of statute giving a 
plaintiff the right to amend his dec- 
laration or bill, liberality is permit- 
ted in amendments, and a wide discre- 
tion is vested in the trial court with 
relation thereto, but an amendment 
may not change the cause of action. 
Code 1931, 56-4-24.—Morrison v. Judy, 
13 S.H.2d 761. 

§ 594 


Me. The court alone, not referee, has 
authority to allow amendment of dec- 
laration.—Yord v. Inhabitants of Town 
of Whitefield, 15 A.2d 857. 

Tex.Civ.App. Changes by interlinea- 
tion in the allegation and prayer of 
cross-action, made after trial was had 
and verdict returned and without ap- 

roval or acquiescence by the court or 

y opposing party, was unauthorized 
and made amended answer containing 
cross-action void.—Murphy y. Bain, 142 
S.W.2d 598. 


§ 595 

Cal. The trial court’s power to per- 
mit amendments of pleadings is not 
unlimited, and an amendment introduc- 
ing a wholly different cause of action 
will not be permitted. Code Ciy.Proc. 
§ 473.—Klopstock v. Superior Court in 
and for City and County of San Fran- 


cisco, 108 P.2d 906, prior opinion 99 
P.2d 302. 
The test in determining whether 


pleading can be amended is not wheth- 
er under technical rules of pleading a 
new cause of action is introduced, but 
whether attempt is made to state 


ae 1 
r ay nl 


facts which rise to a whc 
tinct and rent legal ob 
against defendant, and the power to 
permit amendment will be denied only 
if a change is made in the liability 
sought to be enforced against the de-_ 
fendant. Code Civ.Proec. § 473.—Klop- 
stock v. Superior Court in and for City 
and County of San Francisco, 108 P.2d 
906, prior opinion Be ce 302. 


C.C.A.Mont. The granting or denial . 
of an application to.-amend is within 
discretion of trial judge whose ruling 
will not be disturbed unless there has 
been an abuse of. discretion.—Witt- 
mayer vy. U. S., 118 F.2d. 808. 

Cal.App. Where complaint alleging 
injuries to guest as result of host’s 
leaving automobile on hillside unat- 
tended without setting brakes and 
gears so that automobile rolled down 
hillside and threw guest to. street 
stated no cause of action because wil- 
ful misconduct of host was not shown, 
refusal to permit filing of amended 
complaint merely adding that host 
knew that guest was unfamiliar with 
operation of automobiles, and that au- 
tomobile was left in dangerous posi- 
tion, was not an abuse of discretion. 
Vehicle Code, § 403, St.1935, p. 154.— 
Frankenstein v. House, 107 P.2d 624, 41 
Cal.App.2d 813. 

Cal.App. Denial of plaintiffs’ motions 
for leave to amend complaint was not 
an abuse of discretion where it did 
not appear that complaint would have 
been sufficient to state a cause of ac- 
tion if proposed amendments had been 
pha og AE a: v. Roberts, 109 P.2d 


Cal.App. The right to amend a 
pleading rests in the sound discretion 
of the trial judge, and each particu- 
lar case must be decided on its own 
particular facts—Heaston & Glimpse 
Bas a American Oil Co., 111 P.2d 

Cal.App. Where five amended com- 
plaints were filed, without stating a 
good cause of action, the trial court’s 
refusal to permit the filing of another 
amended complaint was not abuse of 
discretion.—Hesse v. Railway Federal 
Savings & Loan Ass’n, 115 P.2d 519. 

Colo. Trial court’s refusal to allow 
defendant to file a second amended 
answer after case had been called for 
trial and jurors empaneled and. sworn, 
presenting for first time a defense 
consisting of alleged oral compromise 
agreement between attorney and de- 
fendant cancelling the written contract, 
was not an abuse of discretion, where 
a reasonable excuse for the delay in 
tendering the amendment was not 
shown by supporting affidavit or any 
information obtained from defendant. 
—Midwest Mut. v. Heald, 108 P.2d 
535, 106 Colo. 552. ; 

Ill.App. An improvident admission 
made in a pleading, either at law or in 
chancery, may be  withdrawn.—City 
Nat. Bank & Trust Co. of Chicago v. 
Oberheide Coal Co., 30 N.H.2d 753, 307 
Tll.App. 519. 

Ky. In infant’s action for injuries 
sustained when he was struck by auto- 
mobile, wherein petition alleged that 
automobile was being driven at high 
rate of speed and that it was not under 
control, allowance, on day of trial, of 
amendment which included allegations 
that motorist failed to keep a lookout 
ahead and that he failed to give reason- 
able and timely warning of the ap- 
proach of his automobile to intersec- 
tion, was not abuse of discretion, es- 
pecially where motorist did not move 
for continuance or furnish proof that 
he was entitled to a reassignment, as 
authorized by statute. Civ.Code Prae. 
§§ 134, 136—Dr. Pepper Bottling Co. of 
Kentucky v. Hazelip, 144 S8.W.2d 798, 
284 Ky. 333. 

N.Y.App.Div. Where plaintiffs 
brought action on behalf of stoekhold- 
ers seeking in first cause of. action 
pleaded an accounting of official acts 
of certain officers and directors of the 
corporation, and seeking in the second 
cause of action pleaded, to set aside for 
fraud agreements for sale by plaintiffs 
to certain defendants of stock of the 
corporation, and where first cause of ac- 


-% 


503. 
N.Y¥.Sup. The court in the exercise 
of sound discretion may permit a plead- 
ing to be amended so as to change one 
cause of action and substitute another 
cause of action of a different class and 
such power should be freely exercised 
in the interests of justice so that every 
one may have his day in court.—Doyle 
v. Haven, 24 N.Y.S.2d 224. 

Where new cause of action is wholly 


inconsistent with original, discretion of 


court to permit a pleading to be amend- 
ed so as to change one cause of action 
and substitute another cause of action 
of a different class should be exercised 
with extreme caution.—Doyle v. Haven, 
24 N.Y.S8.2d 224. 

N.C. In action on foreign judgment, 
denial of motion for leave to file an 
amendment to answer did not consti- 
tute an abuse of discretion.—Cody vy. 
Hovey, 14 S.E.2d 30, 219 N.C. 369. 

The fact that clerk who first heard 
defendant’s motion for leave to file an 
amendment to his answer allowed the 
motion, and that the judge heard the 
matter upon appeal from the clerk’s 
ruling, did not deprive the judge of 
power to’ decide the matter in his dis- 
eretion, when it was properly brought 
before him. C.S. §§ 403, 547, 637.— 
td vy. Hovey, 14 S.H.2d 30, 219 N.C. 

N.D. Under statute providing for 
amendment of pleadings, courts are 
vested with wide discretionary power 
in the matter of granting amendments 
to pleadings in furtherance of justice. 
Comp.Laws 1913, § 7482.—Hanson v. 
Cool, 293 N.W. 884. | 

N.D. The statute providing that a 
court may, before or after judgment in 
furtherance of justice and on_ such 
terms as may be proper, amend any 
pleading, process, or proceeding by cor- 
recting a mistake in the name of a 
party, gives to the trial court wide 
discretionary power in the matter of 
granting amendments to pleadings in 
furtherance of justice. | Comp.Laws 
1913, § 7482.—Hart v. Rigler, 295 N. 
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Okl. The statute dealing with the 
power of a court to permit amendments 
vests the trial court with wide discre- 
tion in permitting amendment to plead- 
ings, where such amendment does not 
change the claim of defense substan- 
tially. 12 Okl.St.Ann. § 317.—HEllis v. 
Boggs, 104 P.2d 244, F 

Oki. Allowance of amendments to 
pleadings is within sound judicial dis- 
cretion of trial ecourt.—Walde v. Okla- 
homa Tax Commission, 106 P.2d 821. 

Pa. Though the right to amend 
pleadings is ordinarily a matter resting 
in the sound discretion of the_ trial 
judge, amendments should be allowed 
with great liberality at any stage of 
the case unless they violate the law.— 
Miners Sav. Bank of Pittston v. Dough- 
erty, 20 A.2d 287, 342 Pa. 273. 

Pa.Super. The allowance of an 
amendment to pleading which at com- 
mon law was diseretionary, by statute 
becomes a matter of right, and the re- 
fusal of the pene to amend is subject 
to review. 12 P.S. § 531.—Wessling v. 
Latkanich, 19 A.2d 553, 144 Pa.Super. 
bye 
S.D. Permitting or denying amend- 
ments to pleadings is largely within 


trial court’s  discretion.—Stoefen  v. 
Brooks, 297 N.W. 116. 
Tenn. Generally, trial judge has a 


large discretion in matters of amend- 
ment.—State ex: rel. Chanaberry  v. 
Stooksbury, 145 S.W.2d 775. 
Tenn.App. Allowing or refusing 
amendments to pleadings is within the 
sound discretion of the chancellor or 
judge and it will be presumed that 
they were granted in the exercise of 
such legal discretion in the absence 
of a showing to the contrary. Code 
1932, §-8711—Chattanooga Ice Deliv- 


rge F, Burnett _ 


discretion in refusing defendant per- 
mission to file a trial amendment deny- 
ing under oath power of agent to enter 
into written contract for sale of realty, 
where it was not unreasonable for de- 
fendant to have interpreted plaintiff's 
pleading in such manner that a sworn 
denial of agency was unnecessary, and 
particularly where defendant knew be- 
forehand what testimony of agent 
would be upon issue of his authority. 
Kev.St.1925, art. 2ui0, subd. 8,—kKelser 
vy. Jennings, 143 S.W.2d 99. 

Wash. Where facts alleged in com- 
plaint and in the first, second, and 
third amended complaints were essen- 
tially the same, and such facts were 
insufficient to constitute a cause of 
action, trial court did not abuse its dis- 
cretion in refusing permission to plain- 
tiff to file an additional complaint.— 
Peirce v. Schalkenbach Home for Boys, 
105 P.2d 288: 

W.Va. In action in ejectment, trial 
court did not abuse discretion given by 
statute in permitting amendment of 
original description in declaration 
where amendment merely — clarified 
ealls in original description and did 
not increase plaintiff's demand, and 
defendant did not urge that he was 
taken by surprise. Code 1931, 56-4-24. 
—Clonch v. Tabit, 12. S.H.2d 521, 

W.Va. In view of statute giving a 
laintiff the right to amend his dec- 
aration or, bill, liberality is permit- 
ted in amendments, and a wide discre- 
tion is vested in the trial court with 
relation thereto, but an amendment 
may not change the cause of action. 
Code 1931, 56-4-24.—Morrison y. Judy, 
13.S.B.2d 751. 

Wis. Where company, contracting 
with dealer for sale by dealer of com- 
pany’s stokers in exclusive territory, 
either intentionally or by construction 
practiced: palpable fraud on dealer in 
inducing him mistakenly to believe he 
was given virgin territory, court did 
not abuse its discretion in ordering a 
new trial after entry of judgment for 
company in action for purchase price of 
stokers sold and delivered, and in per- 
mitting dealer to amend counterclaim 
so as to seek recovery on basis of fraud 
in inducing contract rather than for 


breach of contract.—Morse Chain Co. 
v. tT. W. Meiklejohn, Inc, 296 N.W. 
106, 237 Wis. 383. 
§ 59 
©.C.A.Ohio. Denial of defendant’s 


motion to amend his cross-petition by 
addition of claim for interest was not 
an abuse of discretion, where motion 
was filed long after hearing by court, 
appointment of special master, and fil- 
ing of his report showing that defend- 


, ant’s claims were unliquidated.—Hoche- 


sae v. Maryland Casualty Co., 114 F.2d 

Fla, Where final judgment by de- 
fault was entered against defendant 
for failure to plead, and defendant 
moved to vacate default, and in support 
of motion, tendered a plea upon which 
defendant offered to go to trial im- 
mediately, and trial court vacated de- 
fault on condition that defendant } go 
to trial on such plea as soon as a 
trial date could be had, and trial was 
held six months after default was va- 
eated, refusal to permit defendant to 
file additional pleas at trial, after plain- 
tiff’s case in chief had been closed and 
after defendant had started putting 
in his own testimony, was not an abuse 
of discretion.—Knabb y. Reconstruc- 
tion Finance Corporation, 197 So. 707. 

IH. _Where issue has been formed, 
the allowance of an amendment is 
within the discretion of the trial court, 
and decree will not be reversed for re- 
fusal to allow an amendment unless 
there has been a manifest abuse of dis- 
eretion.—Winnebago County vy. Cannell, 
83 N.H.2d 478, 376 Ill, 277. 

N.D. In suit to eancel quitclaim 
deed, trial court did not abuse its dis- 
eretion in permitting the plaintiff to 
amend his pleadings after the case had 
been tried in order to allege that deed 
Was executed on mistake or mutual 
mistake rather than as result of alleged 


“Tex.Civ.App. Trial court abused its — 


“meet. 


Comp.Laws 1913 
‘ool, 293 N.W. 

. Tex.Civ.App. 
right to amend or supplement 
pleadings after trial, the court may 


low amendments in its discretion afte: 


testimony has been closed, or even 
er verdict provided that the amendment 
is made for purpose of sustaining 

verdict, does not alter the issues, a 
is treated by the parties as being 
cluded in the case which the plain 


had to establish and defendant had to 
Vernon’s Ann.Ciy.St. art. 2001 


subd, 
698. 
Tex.Civ.App. 


3.—Murphy vy. Bain, 142 8. 
The 


of defendant’s announcement of rea 
and postponement of trial are matte 
addressed to trial court’s sound disc 
tion, which appellate court need n 
review, in absence of showing of ee 
thereof.—Southern Underwriters — 
Blair, 144 S.W.2d 641. ey RS 
Tex.Civ.App. The trial court di 
abuse its discretion in refusing defe1 
ant’s request to reopen the case afte 
both sides had closed, for the purpose 
of allowing a trial amendment ad te 
hearing of additional testimony.—1 r 
v.. Daly, 150 S.W.2d 834, error — 
missed, judgment correct. : 
" 601 ra 
N.Y.App.Div. In action on con 
for sale and repurchase of stock of 
fendant corporation, defendant sh 


have been permitted to serve an a des 


ed answer containing a separate de 
pleading a lack of surplus to pur 
plaintiff’s stock, where the ame: 
pleading offered by defendant properl: 
raised affirmative issue that on dat 
that plaintiff demanded that his stoc 
be purchased, the defendant lacked ne 
essary surplus to purchase it.—Steii 
bugler v. William C. Atwater & 
N.Y.S.2d 781, 260 App.Div. 102 
612 


Cal.App. 


ens 


In guest’s action ag 


hotel for injuries wherein hotel’s coun- 


sel through inadvertence failed in orig 


inal answer to deny negligence of hotel, 


permitting hotel at time case was first 
called for trial to file amended answ 
in furtherance of justice, denying 


discretion. 


ter v. Adams, 110 P.2 ; 
_ The exercise of discretion in permit- 
ting amendment of pleading immedi- 


ately before or during trial must be. 


sound and reasonable, not arbitrary 
nor Capricious, and to a certain extent 


measure of the soundness of discre-— 


tion used must be found in facts of 


eee case.—Richter v, Adams, 110 P:2d, 7 


In action by oil and gas lessee t 
terminate assignees’ interest 
and recover for oil 
der, 
amend their 
for trial, to show rendition of judg- 
ment several months before, holding 
that oil produced from their well was 


in fact produced from property other 


than the leased property, was an abuse 
of discretion, where assignees’ new at- 
torney had had only five days in 
which to familiarize himself with ex- 
tensive record and there was strong 
indication that defense would be estab- 
lished if amendment were permitted 
and otherwise assignees would be ecom- 
pelled to pay twice for single wrong.— 
Richter v. Adams, 110 P.2d ‘486. 


Fla, The matter of permitting 
amendments or additional pleadings 
during trial is within sound judicial 
discretion of trial court.—Knabb- vy. 
Reconstruction Finance Corporation, 
LIT Sosa tO 

Mo.App. Where claim asserted by 
plaintiff in action for breach of con- 
tract was not changed by amendment 
to petition, and amendment merely 
showed that contract sued on was evyi- 
denced by a written memorandum in- 
stead of a written contract, permitting - 


d aie 
leged negligence was not an abuse of 
om. Code Civ.Proe. § 473.—Ful-— 
ee Vista Del Arroyo Hotel, 108 P.2d 


Cal.App. Amendment of a pleadi g 


in lease 
3 produced thereun- — 
refusing to permit assignees to 
pleadings on the day set — 


While parties havers oS ) 


oe 


rae 


‘was not an abuse of discretion. 


‘§ 612 


plaintiff to amend petition after trial 
and after defendant’s motion for new 
trial had been argued and paved 

0. 
St.Ann. § 819, p. 1077.—Weil Clothing 
Co. v. National Garment Co., 148 S. 


N.C. Under statute providing that 
any pleading may be once amended 
of course, without costs or prejudice to 
proceedings already had, at any time 
before period for answering it expires, 
“or it can be so amended at any time’, 
unless it is done for purpose of delay 
and plaintiff or defendant will thereby 
lose benefit of trial term, defendant 
may not file amended answer as matter 
of right after expiration of time for 
answering complaint, as quoted clause 
does not refer to right to amend as 
matter of course, but means that mat- 
ter of amending pleading, without 
costs or prejudice to prior proceed- 
ings, after expiration of such time, is 
addressed to court’s discretion. C.S. 


W.2d 586 


~§§ 545, 546—Biggs v. Moffitt, 11 S.E. 


2d 870, 218 N.C. 601. 
A trial judge or court may 


N.C, 


allow amendment of any pleading be- 


fore or after judgment in furtherance 
of justice when amendment does -not 
substantially change claim or defense. 
C.S. § 547.—Osborne v. Town of Can- 


‘ton, 13 S.H.2d 265, 219 N.C. 139. 


After expiration of time for answer- 
ing pleading, amendment thereto may 


- not be made as of right, but is matter 


addressed to discretion of trial court, 
whose decision thereon is not subject 
to review, except in case of. manifest 
abuse of discretion.—Osborne v. Town 


ore Canton, 13 S.E.2d 265, 219 N.C. 
Tenn.App. In suit for damages to 
automobile, permitting plaintiff to 


amend declaration on same day that 
trial of cause was begun so as to sue 
for $135.01, covering items of expense 
incidental to the accident was not an 
abuse of discretion where at time of 
amendment no request was made for 
time to make defense to the new claim 
and no continuance of the cause was 
sought. Code 1932, § 8711.—Chatta- 
nooga Ice Delivery Co. v. George F. 
Burnett Co., 147 S.W.2d 750. 

YTex.Civ.App. Trial court abused its 
discretion in refusing defendant per- 
mission to file a trial amendment deny- 
ing under oath power of agent to enter 
into written contract for sale of realty, 
where it was not unreasonable for 
defendant to have interpreted plaintiff’s 
pleading in such manner that a sworn 
denial of agency was unnecessary, and 
particularly where defendant knew be- 
forehand what testimony of agent 
would be upon issue of his authority. 
Rev.St.1925, art. 2010, subd. 8.—Reiser 
vy. Jennings, 143 S.W.2d 99. 


The allowance of a trial amendment 


lies wholly within discretion of trial 


eourt, and his action in such matter is 
subject to review only upon a_clear 
showing of abuse of discretion.—Reiser 
y. Jennings, 143 S.W.2d 99. 


§ 613 
Amendment of a pleading 
immediately before or gurBe trial is 
not a matter of right, but is within 
sound discretion of trial judge.—Rich- 
ter vy. Adams, 110 P.2d 486. 


The exercise of discretion in permit- 
ting amendment of pleading immediate- 
ly before or during trial must be sound 
and reasonable, not arbitrary nor ca- 
pricious, and to a certain extent meas- 
ure of the soundness of discretion 
used must be found in facts of each 
case.—Richter y. Adams, 110 P.2d 486. 

Tex.Civ.App. In action for part of 
commission paid defendant real estate 
brokers by one selling farm to purchas- 
er introduced to defendants by plain- 
tiff, permitting plaintiff to file trial 
amendment of complaint held within 
trial court’s discretion.—White v. Shan- 
non, 146 S.W.2d 815, error dismissed. 


61 
Ohio App. Permitting defendants 
to file second amended answers was 
an abuse of discretion where leave to 
file amended answers was_ granted, 
without notice to opposing counsel, 
almost six months after jury had re- 


Cal.App. 


ds 
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turned verdict for defendants and three 
weeks after judgment upon _ verdict, 
and two weeks after case had been ap- 
pealed to Court of Appeals, and amend- 
ed answers alleged matters which had 
not been submitted to jury.—Gheen v. 
Dalonzo, 33 N.H.2d 416. 

§ 620 

Tex.Civ.App. Trial court did not 

abuse discretion in refusing to permit 
plaintiff to amend pleadings after ver- 
dict, since defendant may have failed 
to fully develop case in reliance on 
point that pleadings would not support 
a judgment—Citizens State Bank of 
Houston v. Giles, 145 S.W.2d 899, error 
dismissed. 


§ 621 
Pa.Com.Pl. An offer to amend plead- 
ings made after the entry of a non- 
suit comes too late—Muldowney Vv. 
Carote, 8 Sch.Reg. ae 


Pa.Com.Pl. Even if there were ma- 
terial variance between the allegations 
and the proof, the plaintiff would have 
a right at any time to amend his plead- 
ings.—Heffelfinger v. Schell, 50 Dauph. 
ail 


Tex.Civ.App. A trial amendment of 
pleadings to meet proof should be al- 
lowed by trial judge, if new matter 
therein was not known to party seek- 
ing to file it or could not have been as- 
certained by him in exercise of rea- 
sonable diligence when his previous 
pleadings were filed, and amendment 
does not involve new issues or inject 
into case new matter which would in- 
terfere with orderly progress of court’s 
docket or work injustice on other par- 
ties to litigation——Lightner v. McCord, 
151 S.W.2d 362. 


649 

C.C.A.Okl. It is ordinarily within 
the sound discretion of trial court to 
permit an amendment to conform to 
proof where evidence has been intro- 
duced without objection regarding 
facts not presented or insufficiently 
presented by the pleadings.—Simms vy. 
Andrews, 118 F.2d 803. 

Cal.App. The allowance of amend- 
ments to pleadings to conform to 
proof generally rests in trial court’s 
cron meh bit v. Atkinson, 113 P. 


Before allowance of amendment to 
pleading to conform to proof can be 
held an abuse of trial court’s discre- 
tion, it must be shown that adverse 
party was prejudiced thereby.—Rabbit 
v. Atkinson, 113 P.2d 14. 

Il.App. Refusal to permit filing of 
amended counts of second amended 
complaint at trial to conform to the 
proofs was an abuse of discretion. 
Smith-Hurd Stats. ec. 110, § 170.—Gil- 
lett v. Williamsville State Bank, 34 N. 
H.2d 552, 310 Ill.App. 395. 

Refusal to permit trial amendment to 

conform to proof was not error where 
there was no evidence tending to sus- 
tain all of the necessary allegations 
of the amendment. Smith-Hurd Stats. 
ec. 110, § 170.—Gillett v. Williamsville 
State Bank, 34 N.H.2d 6552, 310 Ill. 
App. 395. 
_ Mich. In pedestrian’s action for in- 
juries sustained when struck by one 
defendant’s automobile, permitting 
amendment of declaration to conform 
to proofs, so as to show that another 
defendant interfered with first defend- 
ant’s view by abruptly cutting in front 
of him, and thus concurrently caused 
the accident, was discretionary, where 
defendants’ attorneys could not have 
been surprised, and no adjournment 
or continuance was requested. Comp. 
Laws 1929, § 14144.—Wallace v. Kram- 
er, 296 N.W. 838, 296 Mich. 680. 


Tex.Civ.App. The allowance or re- 
fusal of trial amendment of pleadings 
to meet proof is within trial court’s 
sound discretion, and where new mat- 
ter therein was known to party seek- 
ing to file amendment or his counsel 
or, by exercising reasonable diligence, 
could have been known to them in 
time to inelude it in his previous plead- 
ings, or amendment injects new mat- 
ter which would interfere with orderly 
progress of court’s docket or work in- 


ic 
} %» : ov Ke 8 


o> ca! 

ay oe a 
justice on other parties to litigation, re- 
quest to file such amendment shoul 
be denied.—Lightner v. McCord, 151 
S.W.2d 362. 
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N.Y.Sup. When a party asks permis- 
sion to amend pleading so as to change 
one cause of action and substitute an- 
other cause of action of a different 
class, he should present reasons there- 
for in his own affidavit unless it is 
made to appear by affidavit of some 
other person that it is impossible or 
at least impracticable to obtain the 
moving party’s affidavit, and that the 
facts upon which the application is 
based are peculiarly within the knowl- 
edge of the person presenting the affi- 


davit—Doyle v. Haven, 24 N.Y.S.2d 
224. 
An exceptionally strong showing 


should be made before a party is per- 
mitted to suppress facts which have 
been admitted by him in a verified 
pleading deliberately executed, since the 
attempted retraction of an admission 
under oath raises a strong presumption 
that the pleader is actuated by ulterior 
motives subversive of the ends of jus- 
tice.—Doyle v. Haven, 24 N.Y.S.2d 224. 

Where by proposed second amended 
complaint plaintiff sought to charge the 
defendants with forpery. in that defend- 
ants raised check of plaintiff from $882 
to $4,882 after it had been signed and 
delivered, but by first amended com- 
plaint plaintiff alleged that he trans- 
ferred to defendant $4,882 upon express 
understanding that such sum was to be 
held subject to plaintiff’s direction and 
control and it was conceded that such 
transfer was made by the same check 
which was claimed to have been altered, 
but no reasons were set forth in plain- 
tiff’s affidavit why such a_ drastic 
amendment should be granted, the mov- 
ing papers were insufficient to sustain 
proposed amendment.—Doyle v. Haven, 
24 N.Y.S.2d 224, 

Utah, In action to quiet title, an- 
swer disclosing that defendants were 
owners and in possession of described 
land, that they conveyed to plaintiff a 
part of such tract, which included 
lands described in complaint less a 
strip of specified dimensions, that 
plaintiff sought to quiet title to the 
strip, and denying plaintiff’s possession 
of disputed strip and attempting to 
plead something about a division fence, 
though not constituting a positive de- 
nial of plaintiff’s allegations was not 
an admission of plaintiff’s claims and 
manifested an effort to join issue, and 
court, therefore, erred in denying de- 
fendants’ request to amend answer on 
plaintiff’s motion for judgment on the 
pleadings, and in granting plaintiff’s 
motion. Rev.St.1933, 104-13-1, 104-14-3. 
—Harman vy. peeree uy P.2d 352, 
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Cal.App. In action for accounting 
under assignment executed by defend- 
ant’s predecessor in interest which had 
had the same name and corporate 
structure as defendant, the trial court 
did not err in permitting plaintiff to 
file an amended complaint alleging the 
proper date of incorporation of de- 
fendant and alleging that defendant 
was a transferee with notice, where 
cause of action was not changed in 
any respect, and no showing was made 
that any damage resulted from the 
court’s ruling.—Heaston & Glimpse v. 
West American Oil Co., 111 P.2d 905. 

La.App. A petition which discloses 
no cause of action can be amended.— 
Pals v. Missouri Pac. R. Co., 2 So.2d 

N.¥.Sup. Ordinarily, where a com- 
plaint fails to state a cause of action, 
plaintiff should be granted the privilege 
to amend.—Connelly v. McKay, 28 N.Y. 
S.2d 327, 176 Mise. 685. 

N.Y.Mun.Ct. Where defendant did 
not oppose amendment of complaint 
motion to amend was granted and the 
allegations of the amended paragraph 
were deemed to be denied by the de- 
fendant.—Branderbit v. Hamburg- 
American Line, 29 N.Y.S.2d 488. 

Vt. Order that matter not needed in 
declaration for an action in contract, 
and that might sound in tort, wouid be 
treated as surplusage, was irregular, 


and, if by any possibility, the subject 
matter of the count could have been 
phrased into an action of contract, 
which did not introduce a new cause 
of action, it was plaintiff's duty to 
present an amended draft of the count 
before trial court ruled on motion to 
strike the count, so that the trial court 
and the defendants might know exactly 
what the allegations were to be in the 
contract action. P.L. 1579.—Smith v. 
Badlam, 16 A.2d 182. 
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Fla. In action against automobile 
owner for injuries allegedly caused by 
negligent operation of automobile, if 
sufficiency of declaration is not duly 
challenged because relationship of own- 
er and operator is not alleged, and 
_ relationship is without objection 
proved or admitted as evidence, the 
owner may not in general challenge the 
sufficiency of the declaration on that 
ground after final judgment for plain- 
tiff, but the declaration may be amend- 
ed if seasonably moved for and duly 
Rota: MeDongald v. Couey, 200 So. 


Ill.App. Plaintiffs who in creditors’ 
representative suit to determine bank 
stockholders’ liability to creditors of 
liquidated bank obtained a _ decree 
which adjudicated that q corporation 
was the owner of bank stock, and 
ordered such corporation and other de- 
fendants to pay to receiver sums 
specified in satisfaction of their lia- 
bilities as stockholders of the bank, 
eould not, more than two years after 
entry of decree, which had all the 
characteristics of a “final decree,’’ file 
an amended complaint against stock- 
holders of the corporation on showing 
that amendment was necessitated by 
facts coming to knowledge of plaintiffs 
and eyents transpiring subsequent to 
filing of original complaint, where such 
alleged facts existed long prior to fil- 
ing of original bill and before decree 
wags. entered. Smith-Hurd Stats. e¢. 
77, §§ 82-85.—Trupp v. First Engle- 
wood State Bank of Chicago, 30 N.E.2d 
198, 307 Ill.App. 258. 

Il.App. In action by pedestrian for 
personal injuries resulting from trip- 
ping over small gas pipe adjacent to 
sidewalk, where plaintiff duly gave no- 
tice required by statute and started 
action within six-month period, but 
failed to allege the giving of statutory 
notice, court properly allowed, after 
verdict for plaintiff, amendment of 
complaint so as to show the giving of 
statutory notice, which amendment, 
when made, related back tothe date 
of filing of the complaint and _ ren- 
dered admissible testimony offered un- 
der complaint. Smith-Hurd Stats. ¢. 
70, § 7.—Schafer v. City of Edwards- 
ville, 32 N.E.2d 979, 309 Ill.App. 437. 

Ill.App. Under Civil Practice Act, 
pleading can be amended at any time 
to conform the pleadings to the proofs. 
Smith-Hurd Stats. ec. 0, 170.— 
Wiedow v. Carpenter, 34 N.H.2d 83, 
310 Ill.App. 342. 


La.App. Amendments should. be al- 
lowed to a petition in order to supply 
a deficiency in allegations of fact even 
after an exception of no cause or right 
of action has been filed, but, under 
statute, an amendment should not be 
allowed at any time where it would 
change the substance of the demand by 
making it different from the original 
demand. Code Prac. art. 419.—Kair- 
panes, Morse & Co. y. Bordelon, 198 So. 
391. 


Minn. In suit to set aside a con- 
veyance by defendants to their daugh- 
ters as fraudulent as to creditors, trial 
court properly denied plaintiff’s mo- 
tion, made at the time that plaintiff 
moved for a new trial, to amend his 
complaint so as to allege that convey- 
ance in question was a mortgage.— 
Blodgett v. Hollo, 298 N.W. 249. 

Mo. In suit in equity to determine 
title to a lot on which was situated 
a filling station, where theory of plain- 
tiff’s cause of action under the plead- 
ings was that its lease was superior to 
a deed of trust, plaintiff could not 
amend its petition at close of its evi- 
dence to show payment of the deed of 


A ere 


wc aes . 
PLEADING 
trust, since to permit such an amend- 


ment would substantially change the 
issues before trial court. Mo.St.Ann. § 


819, p. 1077.—Sinelair Refining Co. y. 
Wyatt, 149 S.W.2d 353. 
Or. The district court did not exceed 


its jurisdiction by permitting plaintiff 
in action for money loaned upon an 
express promise of repayment, after 
all evidence had been introduced and at 
conclusion of argument of counsel for 
defendant, to file an amended complaint 
setting forth a cause of action for 
money had and received for the pur- 
pose of conforming the pleadings to the 
proof. O.C.L.A. §§ 1-1006, 11-204,— 
Asher y. Pitchford, 115 P.2d 337. 
Pa.Com.Pl. Liberality of amendment 
of pleadings at any stage of the pro- 
ceedings should be exercised in fur- 
therance of a just disposition of a case 
on its merits, and to avoid thrusting 
aside upon technicalities and legal 
subtleties, litigation which is import- 
ant to the parties.—In re Media-69th 
Sta Drust.Co-,. 29 Del” 523. 
Pa.Com.Pl. A _ statement of claim 
can be amended in a suit begun by 
foreign attachment, even though the 
defendant has given bond to dissolve 
the attachment.—East Carnegie Fire 
Dept. v. Marks Shows, 23 Erie 68. 
Tex.Civ.App. Where a party seeks 
recovery of market value of his prop- 
erty, as against one who negligently 
damaged or destroyed it, if upon trial 
it should develop that there is no 
market value, a trial amendment is 
proper to meet the condition, and to 
present issue of intrinsic or real value. 


—Lone Star Gas Co. v. Holifield, 150 S. 
W.2d 282, 
§ 661 
Cal.App. Where assignee brought ac- 


tion on contract to pay for legal serv- 
ices, and client filed a cross-complaint 
to which assignee and attorney filed a 
joint answer, alleging that amount 
specified in agreement was a reasonable 
amount to be paid by client to attor- 
ney for his services, the answer would 
‘support an action in behalf of attorney 
on a quantum meruit and court could 
allow an amendment to conform to 
proof and an amendment to the prayer 
to justify judgment in favor of attor- 
ney, provided amendment did _ not 
change cause of action and judgment 
was supported by the evidence.—W oods 
v. Watson, 115 P.2d 863. 


Ill.App. In patron’s action under 
Dram Shop Act against owner of tav- 
ern premises, tavern keeper and intoxi- 
eated person who assaulted patron, 
wherein tavern keeper’s bartender tes- 
tified that he sold liquor to intoxicated 
person while such person was intoxi- 
eated, amendment to complaint alleging 
that tavern keeper through its agents 
willfully continued to serve intoxicat- 
ing liquor to intoxicated person while 
such person was in an intoxicated con- 
dition prior to the assault, and that 
such intoxicating liquor aggravated the 
intoxicated condition of such person, 
and that such sale was made willfully 
and wantonly and entitled patron to 
recover punitive damages from owner 
and tavern keeper in addition to actual 
damages sustained, was properly allow- 
ed to conform the pleadings to the 
proofs. Smith-Hurd Stats. c. 43, § 135; 
ce. 110, § 170.—Wiedow v. Carpenter, 
34 N.B.2d 838, 310 Ill.App. 342. 


Kan. Addition of the adjective “oral” 
to qualify the noun ‘agreement” in 
amendment to petition was immaterial, 
as respects propriety of allowing the 
amendment at a late date, where valid- 
ity of the agreement as against third 
parties did not turn on whether it was 
oral or in writing.—Hirt v. Bucklin 
State Bank of Bucklin, 109 P.2d 171, 
153 Kan, 194. 

La.App. A petition which did not 
allege residence of defendants was in- 
sufficient but could be cured by amend- 
ment. Code Prac. art. 172.—Davidson 
v. Davidson, 199 So. 447. 

N.Y.Sup. Where it was argued that 
petitioner was estopped to maintain 
proceedings to set aside election of hos- 
pital trustees because petitioner was 
present at meeting and because vote on 
amendment changing mode of conduct- 


| EO ee eee 


§ 671 


ing election was recorded by secretary 
as unanimous, petitioner would be per- 
mitted to amend his petition to include 


an allegation that he did not vote for 


proposed amendment. General Corpo- 
ration Law, § 25.—In re Flushing Hos- 
pital & Dispensary, 27 N.Y.S.2d 207, 
affirmed 28 N.Y.S.2d 155, 262 App.Div. 


749, reargument denied 29 N.Y.S.2d — 
151, 262 App.Div. 863. : 
Pa.Com.Pl. It was not error to per- 


mit the plaintiff to amend his pleading 
by the addition of the word “adequate” 
in an averment that “the railroad gave 
no ‘adequate’ —signal.’’—Anstine 


_Pa.Com.Pl. Where an insurance car- 
rier advised the defendant that it de- 
nied any liability 
long delay occasioned in giving 


to notice was a 
See and the insurer and whether 
e 


jury and should not, under the cir- 
cumstances, defeat plaintiff’s right to 
amend his statement of claim.—Schillo 
v. Great Atlantic & Pacific Tea Co., 88 
PJ. 601: 7 

Tenn. Imperfect 


declaration was 


subject to amendment to make it per- — 
fect.—Kennard y. Illinois Cent. R. Co, 


148 S.W.2d 1017. 
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Wash. In action by conditional sell- 
er of organ against church to recover 
amount due on purchase-money notes, 
wherein original complaint alleged that 
church had collected full amount of 
insurance on organ but had failed to 
remit the proceeds, and church’s an- 
swer alleged that less than value of 
the organ had been collected on insur- 
ance, permitting seller to amend com- 


plaint so as to allege breach of church’s rs 


covenant to insure was not error. Rules 
of Practice, rule 6.—Reuter Organ Co. 
yv. First Methodist Episcopal Church of 
Kelso, 109 P.2d 798. 


Cal. 
mit amendments of pleadings is not 


unlimited, and an amendment introduc- — 


ing a wholly different cause of action 
will not be permitted. Code Civ.Proe. 
§ 473.—Klopstock v. Superior Court in 
and for City and County of San Fran- 
cisco, 1U8 P.2d 906, prior opinion 99 P. 
2d 302. 

Cal.App. Where assignee brought 
action on contract to pay for legal 
services, and client filed a cross-com- 
plaint to which assignee and attorney 
filed a joint answer, 
amount specified in agreement was a 
reasonable amount to be paid by client 
to attorney for his services, the answer 
would support an action in behalf of 
attorney on a quantum meruit and 
court could allow an amendment to 
conform to proof and an amendment 
to the prayer to justify judgment in 
favor of attorney, provided amendment 
did not change cause of action and 
judgment was supported by the evi- 


Bae me hbar v. Watson, 115 P.2d 
863. 

Ga. Although a plaintiff cannot 
amend his petition with an entirely 


new cause of action, he may add a 
count substantially different from the 
original petition, if he adheres to the 
essentials of his original cause of ac- 
tion.—Cheatham v. Palmer, 13 S.H.2a@ 
674, 191 Ga, 617, ' 
The true criterion for determining 
whether an amendment to petition is 
permissible is whether amendment is 
of another cause of controversy, or 
whether it is the same contract or in- 
jury, so that an allowance of the 
amendment would be merely to grant 
permission to lay cause of action in a 
manner in which plaintiff considers 
will best correspond with nature of 
his complaint, and with the proof and 
merits of his case.—Cheatham v. Pal- 
mer, 13 S.H.2d 674, 191 Ga. 617. 
La.App. Amendments should be al- 
lowed to a petition in order to supply 
a deficiency in allegations of fact even 
after an exception of no cause or 
right of action has been filed, but, 
under statute, an amendment should 
not be allowed at any time where 


ves 
Pennsylvania R. Co., 50 Dauph. 196. sled 


“by reason of (ne 
it) 
notice of the accident,’’ the question as 
matter between the 


insured had complied with the — 
terms of the policy. This was for the ~ 


§ 671 r 
The trial court’s power to per- 


alleging that > 
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 -152.S.W.2d 327. 
_ Vt. The j 
ings to be amended in matters of sub- 


permit the 
- cause of action. 


is 
tion thereto, 


be permitted, mean only the legal obli- 


agai 


—P.2d 302 
ig ‘pleading can be amended is not wheth- 


“new cause of action is introduced, 


5 . Niet hs » a 
it would change the substance of the 
demand 


by making it different from 


the original demand. Code Prac. art. 


-419.—Fairbanks, Morse & Co. v. Bor- 
_delon, 198 So. 391. 


An amended petition should not be 
allowed where the new demand is in- 


- consistent with and exclusive of the 
- original demand. 

_—Fairbanks, Morse & Co. v. Bordelon, 
- 198 So. 391. 


Code Prac. art. 419. 


 Tex.Com.App. One cause of action 


- may by amendment be substituted for 
another but substitution presupposes 
jurisdiction in the court in which the 


cause of action has been filed and can- 


‘not be permitted where the court in 
~ which Ne action is instituted does not 


ave jurisdiction to entertain it.—Unit- 
d Production Corporation v. Hughes, 


statute permitting plead- 


nce at any stage of the proceed- 


‘ ings, under the direction and in the 
- di 


secretion of the trial court, does not 
rmit introduction of a new 
P.L. 1579.—Smith v. 
Badlam, 16 A.2d 182. ate 

- W.Va. In view of statute giving a 
laintiff the right to amend his decla- 
ration or bill, liberality is permitted 


in amendments, and a wide discretion 


vested in the trial court with rela- 

but an amendment may 

not change the cause of action. Code 

1931, e424. Morrison vy. Judy, 13 S. 
51 


Where the identity of the cause of 
ction is maintained throughout, an 
amended pleading which does nothing 
more than present different grounds 


 #H2d 7 


i io for recovery for the same cause of ac- 


jon is permitted. Code 1931, 56-4-24. 
Morrison v. Judy, 13 S.H.dd 751, 
I e, a notice of motion for 


‘eps § 673 = 
- @al. The words ‘“‘cause of action”, 


n rule that amendment introducing 
holly different cause of action will not 


tion which it is sought to enforce 
g inst the defendant. Code Ciy.Proc. 
§ 473.—Klopstock vy. Superior Court in 
and for City and County of San Fran- 
cisco, 108 P.2d 906, prior opinion 99 


‘Phe test in determining whether 


er under technical rules of pleanine a 


hether attempt is made to state facts 
leh give rise to a wholly distinct 


and different legal obligation against 
defendant, 


and the power to permit 
amendment will be denied only if a 
change is made in the liability sought 
to be enforced against the defendant. 
Code Civ.Proc. § 473.—Klopstock v. Su- 
perior Court in and for City and Coun- 
ty of San Francisco, 108 P.2d 906, prior 
opinion 99 P.2d 302. 

Fla. Where amended declaration 
stated causes of action on common 
counts for account stated and work and 
materials, count of second amended dec- 
Jaration alleging wrongful discharge 
stated cause of action not stated in 
first amended declaration, and was a 
“departure” therefrom.—Dee v. South- 
ern Brewing Co., 1 So.2d 562. 

Ga. In suit for reformation of deed 
on ground of mutual mistake of fact 
of parties, where gist of grounds for 
relief was that deed failed to set forth 
true agreement of parties for grantee 
to pay certain city paving assess- 


ments, and second count, sought to be 


added by amendment, set forth the 
essential averments of the original 
count as to such omission, with facts 
showing mutual mistake, which in 
both counts, without being so char- 
acterized, could be taken as alleging 
a@. mistake of fact, the amendment was 
properly allowed as. not adding a dif- 
ferent cause of action, even though 
it included new details of the trans- 
action between the parties and added 
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matter which might be taken as bas- 


ing the right of action not only on 
mistake of fact but also upon a mis- 
take of law.—Cheatham y. Palmer, 13 
S.0.2d 674, 191 Ga. 617, 

Ga.App. In action on account, 
amendment of original petition, aver- 
ring that defendant was indebted to 
plaintiffs in stated sum on account, “a 
copy of which is hereto attached”, by 
striking out attached copies of sale 
contracts and substituting copy of ac- 
count, was properly allowed as against 
contention that it changed original 
eause of action. Code 1933, §$§ 81-1301 
to 81-1303——Robinson y. Herbst Bros., 
12 8..2d 77, 63 Ga.App. 738. 

Ga.App. In libel action by member 
of prison commission for exhibition of 
motion picture based on book written 
by. fugitive from chaingang, amend- 
ment to petition alleging that picture 
made fugitive appear as a man of up- 
right character, when he had been guil- 
ty of various serious crimes, and that 
prison commission in refusing to rec- 
ommend pardon or parole was actuated 
by cruelty, was not subject to demurrer 
on ground that allegations were ir- 
relevant, were inconsistent with allega- 
tions of petition and sought to set up 
new cause of action, and amendment 
should have been allowed as _ bearing 
on question of good faith of defendants, 
and consequently on questions of mal- 
ice and damages.—Stanley v. Warner 
Bros. Pictures, 12 §$.H.2d 441. 

Ga.App. In action against railroad 
for injuries to and death of consignee’s 
employee, who was struck in abdomen 
by brake lever while moving car near 
crane for unloading, amendment adding 
fourth count to petition was not de- 
murrable as setting forth a “new cause 
of action’, where wrong complained of 
was original wrong set forth in peti- 
tion, railroad’s failure to exercise ordi- 
nary care towards employee while he 
was moving loaded car which had 
been placed by railroad for unloading, 
and amendment merely varied allega- 
tions as to matter in which injury oc- 
curred. Code, § 81-1301.—Weeks. y. 
Pollard, 16 S.H.2d 225, 

La.App. In suit for purchase price 
of light plant against husband and wife 
doing business together, where judg- 
ment was obtained against husband 
and exception of no cause or right of 
action: against wife was sustained on 
theory that debt was a community debt 
for which husband alone was liable, 
plaintiff was properly refused permis- 
sion to amend for purpose of recover- 
ing against wife on inconsistent theory 
that wife was engaged in business as, 
and therefore was liable in her ca- 
pacity as, a public merchant. Code 
Prac. art. 419.—Fairbanks, Morse & 
Co. v. Bordelon, 198 So. 391, 

Or. Where the proof in an action for 
money loaned on an express promise of 
repayment disclosed that the money 
had not in the strict sense of the word 
been loaned but had been delivered to 
defendant to be used for a certain pur- 
pose, and that such purpose had been 
fulfilled, thereby creating an implied 
obligation for return of the money to 
plaintiff, the court properly permitted 
plaintiff to file an amended complaint 
setting forth a cause’ of action for 
money had and received so as to con- 
form pleadings to the proof, instead 
of turning plaintiff out of court for a 
failure to observe the niceties of dis- 
tinction between the common counts 
for money lent and money had and re- 
colyedanr FANG vy. Pitchford, 115 P.2da 

Where original complaint stated a 
cause of action for money loaned on an 
express promise of repayment, an 
amended complaint, setting forth a 
cause of action for money had and re- 
ceived, did not destroy the identity of 
the cause of action or substantially 
change it within meaning of statute 
authorizing court to allow pleadings to 
be amended at any time before the 
cause is submitted, if such amendment 
does not substantially change the cause 
of action or defense. O.C.L.A. § 1-1006. 
—Asher vy. Pitchford, 115 P.2d 337. 

Pa.Super. Test _ whether amended 


on ori 

ame — ; 
measure of damages supports both, 
whether the same defense is open in 
each, and whether the same measure 
of proof is required. 12 P.S. § 531.— 
Wessling v. Latkanich, 19 A.2d 5538. 
144 Pa.Super. 317, i 

Tex.Civ.App. Where trial amendment 
simply clarified original petition and 
alleged that note on which recovery 
was sought, provided for 10 per cent. 
attorneys’ fees, rather than 15 per cent. 
as: alleged in the original petition, a 
new cause of action was not stated.— 
Kyle v. Commercial Credit Co., 152 
S.W.2d 465, error dismissed, judgment 
correct. 

vt. As long as a plaintiff adheres to 
the contract or injury originally de- 
clared on, an alteration of the modes 
in which the defendant has broken 
the contract or caused the injury is 
not an introduction of a “new cause 
of-action,” but the true test is wheth- 
er the proposed amendment is a dif- 
ferent matter or the same matter more 
fully or differently laid. P.L. 1579.— 
Smith y. Badlam, 16 A.2d 182. 

W.Va. Where bank’s receiver sought 
in the first instance to recover on re- 
newal note, and one of the makers of 
the original note contended that he 
did not sign the renewal note, and re- 
ceiver went to trial on that issue, but 
nothing was accomplished because of 
jury’s disagreement, receiver was prop- 
erly permitted to amend his notice of 
motion for judgment so as to seek a 
judgment on the original note against 
the one who allegedly signed merely 
the original note. Code 1931, 56-4-24,— 
Morrison y. Judy, 13 S.H.2d 751. | 


tion 
would bar any further acti 1 
inal or amended claim, whether sa 


§ 685. 
vt. An amendment which changes 
the form of an action should not be 
allowed, and consequently can be at- 
tacked by a motion to dismiss or strike 


out. P.L. 1579.—Smith vy. Badlam, 16 
A.2d 182. ' 
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Cal.App. Where original complaint 


named defendants therein, both per- 
sonally and as trustees, whereas amend- 
ed complaint named them only in their 
representative capacity, there was not a 
change of the character of the cause of 
action, as against contention that 
amended complaint was filed in an ef- 
fort to state a cause of action in equity 
rather than at law for sole purpose of 
depriving defendants of their right te 
oie eee jury.—Olson vy. Foster, 109 P. 


Where original complaint to recover 
value of legal services was filed against 
defendants personally and as_ trustees 
of certain. trusts and amended com- 
plaint named: defendants only in. their. 
representative capacity, the nature of 
the suit, remained the same and the 
amended complaint merely dismissed 
the action as to the defendants sued 
Pogeeuly aoe s v. Foster, 109 P.2d 


Ga. A petition in equity may be 
changed by amendment into an action 
at law, where amendment is not other- 
wise objectionable—Metropolitan Life 
i Co. v. Hall, ‘12 S.H.2d 53, 191 Ga. 


Where original petition sought to re- 
cover land and to cancel deeds relating 
thereto, it was not a good ground of 
objection to amendment, converting ac- 
tion into suit at law for recovery of 
land, that court did not have jurisdic- 
tion of defendants before the amend- 
ment because they were nonresidents of 
county and no equitable relief was 
sought against any resident defendant. 
Const. art. 6, § 16, par. 2.—Metropolitan 
Life Ins, Co. v. Hall, 12 S.H.2d 53, 191 
Ga, 294, 

Ga. A suit in equity may be chang- 
ed by amendment into an action at law. 
where the amendment is not otherwise 
objectionable——Marshall y. Marthin, 15 
S.H.2d 861. 


§ 694 
Ga, A gsubcontractor’s petition to 
foreclose a materialman’s lien jn a 
suit against the contractor, owner, and 


arplus proce: 
of the premises 

ity deeds sets 
ection ex contractu 


and an amend- 


ent, designated as a second count, to. 
cover damages for fraud of defendants. 


in effecting additional loans under the 
security deeds for the purpose of pay- 
ing another materialman who had no 


a new and distinct cause of action 
sounding in tort, and should be strick- 
en on demurrer.—Hast Atlanta Bank 
vy. Limbert, 12 S.E.2d 865, 191 Ga. 486. 
Mo.App. A complaint alleging cause 
of action for breach of implied war- 
i ranty of fitness of siding material sold 
by defendant to plaintiff could not be 
amended after judgment, under statute 
4 relating to amendments, so_as to set 
up new cause of action based on fraud 
s and misrepresentation.  Rev.St.1939, § 
974, Mo.St.Ann. § 822, p. 1094.—Nemeth 
v. Becker Roofing Co., 151 S.W.2d 559. 
Wash, 
tion of timber eontract were dumped 
into river in which they were boomed 
by boom company and placed in rafts 
of logging company which sold the 
logs and remitted proceeds to boom 
company which in turn,delivered money 
to logger, and landowner instituted 
action against logging company and 
boom company and in first three com- 
plaints filed attempted to state a cause 
= of action ex contractu, landowner by at- 
a tempts to state an action ex contractu 
was not barred from maintaining an 
action ex delicto for conversion of 
logs since landowner had right to 
change form of relief which it sought 
by an amended complaint which court 
permitted it to file—Watkins v. Siler 
- Logging Co., 116 P.2a “316. 
See Marleau y. People’s Gas Supply 
Co. Ltd. [1940] 4 Pee he 433, 
: 69 
Mass. While damages. recoverable 
are limited by plaintiff’s ad damnum 
and jury may be so told by trial judge, 
he has power to allow motion to in- 
crease ad damnum and, if he econtem- 
plates allowance of such motion, may 
: properly instruct jury to find damages 
without regard to ad damnum.—Kin- 
near v. General Mills, 32 N.H.2d 263, 308 
Mass. 344. j 


§ 696 : 

Okl. Where, after filing, but prior 
to hearing, of suit to enjoin county 
officers from performing acts under a 
statute alleged to be unconstitutional, 
the officers performed the acts sought 
to be enjoined, and thereafter the 
statute was, in another action, ad- 
judged to be unconstitutional, it was 
proper to permit the petition to be 
amended to ask that the acts of the 
officers be corrected so as to compel, 
by mandatory injunction, ‘a restoration 
of the status quo. OkILSt.Ann. §§ 
184a to 184c.—State ex rel. Tharel v. 
Board of Com’rs of Creek County, 107 
P.2d 542. 


§ 702 
Tex.Civ.App. With permission of 
court, a plea of privilege may be amend- 
ed on same conditions and to the same 
extent as other pleas.—Steamaster Au- 
tomatic Boiler Co. v. Cleveland, 146 S, 
W.2d- 1086. 


§ 706 

Pa.Com.Pl. Whether Court exercises 
its right to allow amendment of affi- 
davit of defense may depend on wheth- 
er tacties of defense have been unobjec- 
tionable, Where chance to present val- 
id aftidavit is passed over, another 
chance should not be given except for 
good reasons.—Arenberg-Plotkin Shoe 
Co. v. Goodman, 35 Luz.L.Reg.Rep. 45. 


D.C.La. An oral amendment to de- 
fendant’S answer increasing amount of 
eounterclaim was. permitted during 
course of trial, where there was no 
surprise to plaintiff.—U. S., for Use of 
Merrill, v.. Great American Indemnity 
Co., 39 F.Supp. 246. 

Cal.App. Amendments of answers to 
conform to proof might be allowed aft- 
er submission of cause and would be 
deemed denied without further plead- 
ing.—Rabbit v. Atkinson, 113 P.2d 14. 

Ky. Where an amended = answer 


ro 
under | 
rth a cause of. 


lien, thus leaving no surplus fund, is. 


Where logs cut after expira-- 


nse 
mad 


was 
fil 


Ky. 399. 


§ 709 
Ga.App. Plaintiff had the right un- 

der statute to strike the original veri- 
fication of a petition which was not-of 
an equitable nature. Code 1933, § 81- 
1301.—Martin v. Mayer, 11 S.E.2d 218. 

§ 720 
Ga. An amendment containing alle- 
gations that directly contradicted origi- 
nal petition filed in cross-action for 
damages for breach of employment con- 
tract. could not be allowed, where no 
attempt was made to strike conflicting 
original allegations.—Pita v. Whitney, 
10 S.H.2d 851, ie 810.54 05 


2 ; 
Refusal to permit an amendment 


Tih. 

after issue has been joined is not 
error where no excuse is shown for 
not putting the substance of the 


amendment in the original pleading, 
and the truth of the amendment is not 
shown by affidavit or deposition.—Win- 
nebago County v. Cannell, 33..N.H.2d 
478, 376 Ill, 277. 

§ 728 

Cal.App. An application for leave to 
amend a pleading made after the grant- 
ing of a motion for a judgment on the 
pleadings amounts to an application 
for relief. under statute regarding 
amendment of pleadings and must be 
supported: by an affidavit of merits. 
Code Civ.Proc. § 473.—Irvine v, J. F. 
Shea Co., 107 P.2d 80. i 

Where plaintiff filed application for 
leave to amend complaint after grant- 
ing of motion for judgment on the 
pleadings, but plaintiff failed by affi- 
davit or otherwise to show to trial 
court that plaintiff could amend com- 
plaint to state cause of action against 
defendants and, could support such 
amendments with substantial evidence, 
there was no abuse of discretion on 
trial court’s part in denying applica- 
tion. Code Civ.Proc. § 473.—Irvine v. 
J. F. Shea Co., 107 P.2d 80. 

Ill. Refusal to permit an amend- 
ment after issue has been joined is not 
error where no excuse is shown for 
not putting the substance of the 
amendment in the original pleading, 
and the truth of the amendment is 
not shown by affidavit or deposition.— 
Winnebago County v. Cannell, 33 N.B. 
2d 478, 376 Ill, 277. 


§ 735 
S.D. Whether the payment of previ- 
ous court costs is to be required as a 
condition precedent to filing of an 
amendment is largely within the dis- 
cretion of the trial court.—Stoefen v. 
Brooks, 297, N.W. 116. 


§ 749 

Cal.App. If essential factual matters 
successively pleaded are so inconsistent 
upon their face that, if one is true, the 
other of. necessity must be false, and 
there appears no explanation in the 
latter pleading of the contradictory 
factual] allegations, the objections to 
the pleading should be sustained with- 
out leave to amend, particularly if no 
request therefor is made.—Wennerholm 
y. Stanford University School of Medi- 
cine, 113 P.2d. 736. 

Ga.App. Whether trial court’s order 
as to setting out a cause of action had 
been complied with was required to be 
ascertained from an inspection of the 
petition and the amendment, and by 
then determining whether any of the 
necessary ingredients pointed out: by 
the trial court were lacking in the pe- 
tition as amended.—Martin v. Mayer, 
11 S.B.2d 218, 

Ga.App. In action for wrongful dis- 
charge of railroad engineer, wherein en- 
ginmeer’s. evidence showed that he had 
had a fair trial before being discharged 
and a fair review by a properly consti- 
tuted board of review as provided by 
his employment contract, amendment 
offered at conclusion of the engineer’s 
evidence, to effect that board of review 
undertook to render binding decision 


arbitrarily refused the request 


itis vik Maes yael= 
against engineer without a 
right to be present, and th 1 
asked for continuance but_ Bet 2 E 
engineer was without any repre 
tion whatever was properly r 
ground that it did not conform t 
evidence but was contradicted thi 
—Cowart y. Atlanta, Birmingham 
Coast. R. Co., 14 S.Hi2d 215, 64 
App. 779. iat fm 
The rejection of a proposed amen 
ment to a pleading which does not 
form to the proof adduced by the p 
er is not error.—Cowart v. Atlanta, | 
mingham & Coast R. Co., 14 
215, 64.Ga.App:.779. tf 
_Me. That amendments to dec 
tions, seeking recovery for injuries 
tained as result of alleged laten 
fects in automobile, contained a 
statement of plaintiff’s claims 
iteration, did not cure defect in o: 
inal declarations consisting of faily 
to state definitely the defects.—Hsta 
brook v. Webber Motor Co., 15 A.2d | 
129 A.L.R. 1268. hae eles. 
N.Y.Sup. The granting of 4d 
ant’s motion to amend its ans 
not require a new motion by 
which had moved to strike out 
of answer and for judgment on 
pleadings, where defendant’s cou 
not seeking mere delay, requeste 
answer as amended be deemed o 
the pleadings the same as th 
specified in plaintiff’s notice ot 
tion, since that request would 
garded as a stipulation, and the amenc 
ed answer would be treated as defend- 
ant’s pleading on plaintiff's motion 
strike and for  judgment.—Na 
County v. Kensington Ass’n, 
$.2d 208. : pel be 
Pa.Com.Pl. Where a_  stateme 
claim. or bill in equity fails 
forth a good cause of action an 
objected to, if the plaintiff s it 
a self-sustaining amendment it is the 
duty of the court to allow it.—Med 
69th St. Trust Co., 29 Del. 523., 


87 Wa 
N.C. Where a wife te 
complaint. on ground that it did n 


nd- 


cause of action against her was over- — 


ruled with understanding that allega- 
tions against her husband should b 
considered as applicable to her, tha 
was tantamount to an “amendment 


on appeal.—Freeman v. Ball, 13 S. 
631,,.219.- N.C.) 329. asc 

Pa.Com.Pl. It is better practic 
file an amended statement of claim in 


stead of an amendment to the state- 


ment.—Wascavage v. Susquehanna Co 
lieries' Co., 15 Northumb.L.J. 69. 
Tex.Civ.App. Defects in a plead 


N.Y.Mun.Ct, 
not oppose amendment of complaint 


motion to. amend was granted and the _ 


allegations of the amended paragraph 
were deemed to be denied by the de- 
fendant.—Branderbit V. Hamburg- 
American Line, 29 N.Y.S.2d.488. 9. 

Tex.Civ.App. A plea in abatement 
which was a general Cemurrer to first 
count in petition was without further 
pleading applicable to same count in 
second amended petition, notwithstand- 
ing it was essentially a plea in bar 
and did not include necessary elements 
of a plea in abatement of the first 
count.—Jones vy. Tracers & General Ins. 
Co., 144 S.W.2d 689. 

The sustaining of pleas in abatement 
to plaintiff's first amended petition in 
workmen’s compensation suit was void 
for lack of pleading as a basis there- 
for where in first amended petition 
recovery was sought for compensation 
which accrued to deceased employee be- 
tween date of injury and his death 


ing | 


’ ral 
Where defendant. did 


\ 


§ 763 
and such counts were abandoned when 
omitted from the second amended peti- 
tion. Vernon’s Ann.Civ.St. art. 8309, 
§ 1, 2nd subd. 4.—Jones v. Traders 
& General Ins. Co., 144 S.W.2d 689. 

§ 763 

Cal.App. Amendments of answers to 
conform to proof might be allowed aft- 
er submission of cause and would be 
deemed denied without further plead- 
ing.—Rabbit v. a teas 113 P.2d 14. 


64 
Ala. A demurrer not refiled after 
amendment only challenges the original 
complaint to which it was directed, and 
not the amended complaint defects of 


~ which are waived.—Crittenden v. 
Speake, 198 So. 137. 
Cal.App. If defendants seek to avail 


- themselves of a defective description of 
property involved in a suit for an ac- 
counting, or of an alleged uncertainty 
or ambiguity in the complaint, it is 


necessary for them to renew their de- » 


murrer to the complaint after it is 
~ amended, or there will be a “waiver” 
of the defects—Morehead vy. Turner, 
106 P.2d 969. p 

Cal.App. Where taxpayer sought to 
recover from county supervisors and 
others moneys alleged to have been il- 


- legally paid as result of alleged con- 


- spiracy and court in sustaining a de- 
murrer to third amended complaint 
granted leave to amend on condition 
‘that in filing the fourth amended com- 
_plaint plaintiff should join as addition- 
al parties defendant all members of the 
board of supervisors who voted in favor 
of any motion to issue any of the coun- 
ty warrants referred to by the plaintiff 
in his action and taxpayer in fourth 
amended complaint failed to name all 
of members of board of supervisors, 
and there was no allegation disclosing 
reason why one member should not 
-haye been named as codefendant, order 
sustaining demurrer to fourth amended 
complaint and denying further leave to 
amend was proper. Code Civ.Proc. § 
389.—Miller v. McKinnon, 115 P.2d 842. 
_ Fla. Where neither the original nor 
amended declarations stated a cause of 
actionable negligence against defend- 
ants, defendants’ demurrer to the sey- 
eral declarations was properly sus- 
tained.—_Monroe y. Railway Express 
Agency, 199 So. 763. 


Ga. A subcontractor’s petition to 


_ foreclose a materialman’s lien in a suit 


against the contractor, owner, and the 
holder of surplus proceeds from fore- 
elosure sales of the premises under 
security deeds sets forth a cause of 
action ex contractu, and an amend- 
ment, designated as a second count, to 
recover damages for fraud of defendants 
in effecting additional loans under: the 
security deeds for the purpose of pay- 
ing another materialman who had no 
lien, thus leaving no surplus fund, is 
a new and distinct cause of action 
sounding in tort, and should be strick- 
en on demurrer.—East Atlanta Bank y. 
- Limbert, 12 8.E.2d 865, 191 Ga. 486. 

Ga.App. By amending his petition, 
the plaintiff acquiesced in the first rul- 
ing on demurrer that petition was in- 
sufficient, and an amendment which 
did not cure the alleged defect was 
also demurrable.—Miles v. Sears, Roe- 
buck & Co., 14 8.B.2d 613. 

Neb. Procedure when amended peti- 
tion filed with leave of court contains 
substantially same allegations as orig- 
inal petition is before demurrer, to call 
matter to court’s attention by motion. 
—Clark vy. Lincoln Liberty Life Ins. 
Co., 296 N.W. 449. 

Wash. An umendment, when it sub- 
stantially changes the complaint, re- 
quires either a new demurrer, or a re- 
filing of the former one.—Robbins ov. 
ae Creek State Bank, 105 P.2d 
1107. 

Wash. Where demurrers were sus- 
tained to original petition, and amend- 
ed petition was filed alleging no facts 
in addition to those alleged in original 
petition, demurrer to amended petition 
was properly sustained.—Guardianship 
of Robinson, 115 P.2d 734, 

§ 773 


Cal.App. An amended complaint gu- 
persedes the original complaint, and 
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it furnishes the sole basis of the cause 

of action.—Morehead y. Turner, 106 P. 

2d 969. ; 5 ; 

Cal.App. Where original complaint to 
recover value of legal services was 
filed against defendants personally and 
as trustees of certain trusts and amend- 
ed complaint named defendants only in 
their representative capacity, the na- 
ture of the suit remained the same and 
the amended complaint merely _ dis- 
missed the action as to the defendants 
sued perebgaiiye Ole y. Foster, 109 
P.2d 388. 

Ill. Allegations disclosing that plain- 
tiff was in possession of realty by vir- 
tue of a sheriff’s deed when plaintiff 
redeemed from a foreclosure sale as a 
judgment creditor did not allege “‘ac- 
tual possession” necessary to maintain 
a bill to quiet title or to remove clouds 
from title, and count in_ plaintiff’s 
amended pleading alleging that plain- 
tiff was “now” in possession referred to 
time when amended pleading was filed 
and not to time when action was insti- 
tuted, hence such count failed to cure 
vice of original complaint and was 
properly stricken.—First Nat. Bank of 
Assumption v. Gordon, 29 N.E.2d 246, 
374 Til. 242. 

Il.App. In action by pedestrian for 
personal injuries resulting from trip- 
ping over small gas pipe adjacent to 
sidewalk, where plaintiff duly gave 
notice required by statute and started 
action within six-month period, but 
failed to allege the giving of statutory 
notice, court properly allowed, after 
verdict for plaintiff, amendment of 
complaint so as to show the giving 
of statutory notice, which amendment, 
when made, related back to the date 
of filing of the complaint and ren- 
dered admissible testimony offered un- 
der complaint. Smith-Hurd Stats. ec. 


70, § 7.—Schafer v. City of Edwards-. 


ville, 32 N.E.2d 979, 309 Ill.App. 437. 

Tex.Civ.App. In action against fra- 
ternal benefit society wherein plaintiff 
sought by trial petition to recover 
statutory penalty and attorney’s fees 
for failure of society to pay loss after 
demand, plaintiffs’ original petition in 
the action could not be used in aid 
of trial petition’s averments which 
were insufficient to warrant recovery 
of the penalty and attorney’s fees. 
Vernon’s” Ann.Civ.St. art. 483la.— 
Woodmen of the World Life Ins. Soe. 
v. Sosebee, 144 S.W.2d 308. 


§ 778 

Cal.App. An amended complaint su- 
persedes the original, but, in determin- 
ing whether an amended pleading may 
be truthfully further amended, recourse 
may ‘be had to prior pleadings.—Wen- 
nerholm v. Stanford University School 
of Medicine, 113 P.2d 736. 

The rule permitting an examination 
of previous pleadings is applicable 
when verified contradictory statements 
essential to the cause of action are al- 
leged.—Wennerholm v. Stanford Uni- 
rere, School of Medicine, 113 P.2d 
736. 

Fla. By filing amended declaration, 
plaintiff abandoned original declaration 
and it no longer served any purpose 
in record.—Dee v. Southern Brewing 
Co., 1 So.2d 562. 

Ind. The effect of the filing of an 
amended complaint was to take from 
the record the original complaint and 
all issues formed thereon, and hence 
questions arising on rulings made by 
the trial court in forming issues on 
the complaint as originally filed, but 
before the amended complaint was 
filed, were not before the Supreme 
Court on appeal.—Williams v. Williams, 
29 N.B.2d 557. 

N.Y.Sup. A second amended com- 
plaint is a new pleading and supersedes 
all previous pleadings.—Doyle v. Haven, 
24 N.Y.S.2d 224, 

Tex.Civ.App. Plaintiff’s amended 
petition completely superseded the 
pleading amended.—Hall y. Price, 148 
S.W.2d 881. 


§ 783 
Ala. Generally, one defending a pro- 
ceeding can set up an event occurring 
pendente lite material to the issue.— 
Kemper vy. Walker, 1 So.2d 376. 


t'58°79 1 era ae 
N.Y.City Ct. In passenger’s action for 
injuries sustained in automobile colli-- 
sion, where plea of res judicata based 
on judgment rendered in an earlier ac- 
tion involving the same collision was 
not available to passenger, passengers 
motion for leave to serve a Supplemen- 
tal complaint incorporating allegations 
as to res judicata effect of earlier judg- 
ment was denied, as serving no purpose. 
—Cortez v. Klein, 24 N.Y.S.2d 67. 
Tenn.App. Suits are to be _ tried 
with reference to conditions obtaining 
at time the action is commenced, and 
subsequent events cannot be consid- 
ered unless presented by supplemental 


pleading.—Phifer Vv. Mutual ~ Ben. 
Health & Accident Ass’n, 148 8.W.2d 
17. 
§ 792 
C.C.A.Ariz. The office of a ‘‘plead- 


ing’ is to state ultimate facts and not 
evidence of such facts, and this is as: 
true of supplementary as regular plead- 
ings.—Southern Pac. Co. v. Conway, 
115 F.2d 746. 

The office of a “supplemental com-' 
plaint” is not to set forth newly dis- 
covered evidence justifying a new trial, 
but to bring into record new facts 
which will enlarge or change kind of 
relief to which plaintiff is entitled.— 
Soon Pac. Co. v. Conway, 115 F.2d 


§ 793 

Conn, In equitable proceedings, any 
events occurring after their institution 
may be pleaded which go te show where. 
the equity of the case lies at the time 
of the final hearing.—H. M. Loew’s En- 
terprises v. International Alliance of 
Theatrical Stage Employees, 17 A.2d 
525, 127 Conn. 415. 

Okl. Filing of supplemental plead- 
ings is a matter largely within discre- 
tion of trial court and allowance or re- 
fusal by trial court will not be reversed 
on appeal in absence of clear abuse 
of discretion. .12 OkI.St.Ann. § 321.— 
Smith v. Fourth Nat. Bank of Tulsa, 
112-P.2d 158. 

Pa.Super. Where pleadings were 
closed and case was at issue, leave of 
court should have been obtained to file 
separate affidavit of defense. 12 P.S. 
oe eae Bros., to Use of Kaplan, v. 

oodman, 18 A.2d 519. 

Where one of the defendants sued 
on notes filed affidavit of defense rais- 
ing entirely new issue and an affirma- 
tive defense after pleadings were closed 
and case was at issue, trial court 
would not have abused its discretion 
by refusing to allow affidavit to be 
filed 10 years after bringing of action 
and over 4 years after alleged payment 
of notes. 12 P.S. § 383.—Lit Bros., to 
eS of Kaplan, v. Goodman, 18 A.2d 

Pa.Com.Pl. It is not necessary to 
obtain leave of court to file supple- 
mental pleadings. This may be done 
anytime before hearing.—Hubshman y. 
Wert, 14 Northumb.I..J. 326. 

§ 795 

Il.App. A supplemental bill cannot 
be filed after decree based upon facts 
existing at time of filing of original 
bill of complaint. Smith-Hurd Stats. 
c. 77, §§ 82-85; c¢. 110, § 170, subds. 
1, 3—Trupp v. First Englewood 
State Bank of Chicago, 30 N.E.2d 198. 
307 Ill App. 258. 

Pa.Com.Pl. Defendants in actions 
upon penal or surety bonds must, un- 
der section 17 of the Practice Act of 
May 14, 1915, P.L. 483, 12 P.S. § 735, 
file affidavits of defense, and judgment 
may be entered against them if they 
fail to do so.—Commonwealth to Use 
of v. Turner; 39 Di .&C:262: 

Va. The statute requiring affidavit 
denying alleged ownership of property 
or instrumentality is remedial and must 
be liberally construed. Code 1936, § 
ph Sait ay! v. Brooks, 10 S.E.2d 

ais 

Where notice of motion for judgment 
against owner of automobile for in- 
juries sustained in collision alleged that 
owner operated and controlled automo- 
bile through driver and that driver 
was operating automobile as owner’s 
agent, and owner filed no affidavit de- 
nying that automobile was so operaiird 


inte ee 


and controlled, proof of agency was un- 
necessary. Code 1936, § 6126—Driver 
v. Brooks, 10 S.B.24d 887. 
§ 796 

Cal.App. A party who has no cause 
of action at the time of the institution 
of his action cannot maintain it by fil- 
ing a supplemental complaint founded 
on matters which have subsequently oc- 


curred.—Wiersma v. City of Long 
Beach, 106 P.2d 45. 
La. Where householders instituted 


action against sewerage and water 
board for negligent use of canal dig- 
ging machinery in constructing a cul- 
vert in front of plaintiff’s property and 
made no claim that action was brought 
under constitutional provision that pri- 
vate property may not be damaged for 
public purposes without adequate com- 
pensation, until filing of supplemental 
petition after obtaining dismissal of 
action as in case of nonsuit, refusal to 
permit filing of supplemental petition 
on ground that it came too late, 
changed the issue and created new 
eause of action was proper. Const. 
1921, art. 1, § 2—Aleman vy. Sewerage 
and Water Board of New Orleans, 199 
So. 380, 196 La, 428. 

La, Allegations in supplemental pe- 
tition on information and belief that 
defendants used plaintiff’s property in 
payment of price of realty did not op- 
erate as ‘“‘waiver’” of plaintiff's right to 
recover on his main demand, which was 
for return of his property unlawfully 
taken by defendants.—Kramer v. Free- 
man, 3 So.2d 609, 198 La. 244, 

Tex.Civ.App. In action. on_ install- 
ment note and to foreclose mechanic’s 
lien where plaintiff, in original peti- 
tion, pleaded original contract, and 
defendant, in answer, pleaded that work 
had not been performed as called for 
in such contract, fact that plaintiff 
pleaded in supplemental petition that 
original contract had been changed by 
mutual agreement didnot destroy 
plaintiff’s cause of action.—Roof Main- 
Hea Service v. Rabe, 147 S.W.2d 


§ 799 

Ill.App. A supplemental bill cannot 
‘be filed after decree based upon facts 
existing at time of filing of original 
bill of complaint. Smith-Hurd Stats. 
ce. 77, §§ 82-85; ¢. 110, § 170, subds. 
1, 3—Trupp v. First Englewood State 
Bank of Chicago, 30 N.H.2d 198, 307 
Ill.App. 258. 


La. Where householders instituted 
action against sewerage and water 
board for negligent use of canal dig- 
ging machinery in constructing a cul- 
vert in front of plaintiff’s property and 
made no claim that action was brought 
under constitutional provision that pri- 
vate property may not be damaged for 
public purposes without adequate com- 
pensation, until filing of supplemental 
petition after obtaining dismissal of 
action as in case of nonsuit, refusal to 
permit filing of supplemental petition 
on ground that it came too late, changed 
the issue and created new cause of ac- 
tion was proper. Const.1921, art. 1, § 
2—Aleman v. Sewerage and Water 
Board ot New Orleans, 199 So. 380, 196 
La. 428. 


§ 806 

Pa.Com.Pl.° In suit on oral contract 
for candy, affidavit of defense admit- 
ting contract and shipment, alleged the 
bags had a foreign mark implying im- 
portation, whereas agreement was ship- 
ment was to be in plain bags with no 
markings, also averring request made 
on plaintiff for instructions for return 
of candy, and defendant’s notification of 
a great deal of trouble with the goods 
on account of the markings, Such ef- 
forts imply acceptance and efforts to 
sell-and are inconsistent with defense 
set-up. Allowance of supplemental af- 
fidavit, to specify unconditional re- 
jection of goods, offer to return intact, 
‘and willingness to do so.—Hearty, Inc, 
wes ey Stores Co., 34 Luz.L.Reg.Rep. 
292. 


812 
Tex.Civ.App. nie plaintiffs who 
sought damages for Gouding of their 
title by execution of deeds by admin- 
istrator and administrator’s grantee 


Los Poe oe 
PLEADING 

allegedly preventing plaintiffs from 
selling an oil and gs lease and a por- 
tion of their royalty, and who with- 
drew all allegations of malice before 
trial of cause, should have been re- 
quired to replead so as to eliminate all 
allegations setting forth or importing 
malice.—Ross vy. Jarrett, 146 S.W.2d 


219. 
§ 815 
N.Y.Sup. In landlord’s summary pro- 
ceeding against tenant for nonpayment 
of rent, failure to endorse names of at- 
torneys for landlord on copy of peti- 
tion was not a jurisdictional defect.— 
1225 Fulton Avenue Corporation y, Car- 
bonell, 24 N.Y.S.2d 749 
§ 824 
Pa.Com.Pl. A_ statement of claim 
may be signed by an officer of a cor- 
poration or by someone with knowl- 
edge of the facts in its behalf.—Hast 
Carnegie Fire Dept. v. Marks Shows, 
23 Brie 68. 
§ 825 


N.Y.Sup. A _ verified complaint re- 
quired a _ verified answer.—Federal 
Schools vy. Saponaro, 25 N.Y.S.2d 313. 

Okl. In replevin action, allegations 
of value in verified petition and affidavit 
in replevin would not be taken as ‘true 
for failure of defendant to verify his 
general denial._Jones v. Big Three 
Welding Equipment Co., 107 P.2d 1015. 

Pa.Com.Pl. <A counterclaim must be 
sworn to by the defendant, or some 
person having knowledge of the facts; 
failure to swear to the counterclaim is 
fundamental error.—Glenn, v. Frost, 57 
Montg. 218. 

Tex.Civ.App. Under statute relating 
to actions on liquidated money de- 
mands based upon written contracts 
on which a systematic record of ac- 
count has been kept, the account should 
not be accepted as prima facie evidence 
under statute unless suitable allega- 
tions under oath have been made set- 
ting forth provisions of contract and 
the facts under which liquidated money 
demand arose. Vernon’s Ann.Civ.St. 


_art. 3736.—Moore v. McKinney, 151 S. 


W.2d 255. 


§ 826 

Ind. The statute providing that the 
character or capacity in which a party 
is sued shall require no proof unless de- 
nied by a pleading under oath affects 
only cases in which a party is sued in 
a representative capacity and seeks to 
contend that he should have been sued 
individually, or cases in which he is 
sued individually and seeks to contend 
that he should have been sued in a rep- 
resentative capacity. Burns’ Ann.St. § 
2-1034.—Deep Vein Coal Co. v. Dowdle, 
33 N.E2d 981. 

Where plaintiff sued the “Princeton 
Coal Company” for injuries and ten 
years thereafter filed amended com- 
plaint naming as defendant the “Deep 
Vein Coal Company, otherwise known 
as Princeton Coal Company”’, and plain- 
tiff sought personal judgment against 
the latter defendant in its individual 
capacity, and there was no issue or evi- 
dence whether latter defendant defend- 
ed action against former defendant, or 
that any right of action was asserted 
against latter defendant until amended 
complaint was filed, or that latter de- 
fendant had been served with process 
or submitted to court’s jurisdiction un- 
til after ruling on its plea in abate- 
ment, latter defendant’s failure to deny 
under oath plaintiff’s allegation that it 
was known as ‘Princeton Coal Com- 
pany” was not an admission that action 
was commenced against it within the 
period of limitations. Burns’ Ann.St. 
§ 2-1034.—Deep Vein Coal Co. v. Dow- 
die, 33 N.H.2d 981. 

Kan. Where plaintiffs alleged that 
defendant who sold property for plain- 
tiffs was agent of defendant’s wife but 
did not allege facts touching the scope 
and character of the agency, and the 
wife had no dealings with the plain- 
tiffs, the allegation presented no ma- 
terial issue regarding agency to be 
controverted by a denial under oath.— 
Schreiner v. Rothgarn, 114 P.2d 834, 
154 Kan. 20. 

Tenn.App. Pleas in abatement are al- 
lowed stricti juris and no latitude in 
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practice is extended to them, but they — 


must always be filed in the right time, 
in the right place, and be properly 
verified before court will entertain 
them, since they are construed with 
great strictness and are not favored’ 
in the law.—Summers y. Bond-Chadwell 
€o., 145 S.W.2d 7. ‘ 


§ 834 R 
Ga. Where deed on which plaintiff — 
claimed title to land recited valuable 


consideration and was duly recorded, 
and no affidavit of forgery was filed, 
the court did not err in admitting the 


deed in evidence over objection that 
there was no proof of its execution. 


Code, § 29-415.—Page vy. Brown, 15 Si. 
H.2d 506. : 
Ky. In action on fire policy, permit- — 


ting insured to testify that while ap- 
plication for policy bore his signature 
and was accurate in other respects, it 
did not contain certain words describ- 
ing insured property at time he signed 


Jy, 


Vs 


it was improper, where application had 


not been attacked by a plea of fraud or 


mutual mistake and plaintiff failed to 


file verified reply to insurer’s answer, 
which set forth, in full, insured’s ap- 
plication or, before trial, an affidavit at- — 
tacking genuineness of application. — 
Civ.Code Prac. § 527.—Grant County 


Assessment Fire Ins, Co. v. Scroggins, 
ey 


142 S.W.2d 987, 283 Ky. 731. ! 
Tex.Civ.App. Under statute relating 


te sworn denials of instruments exe- © 
cuted by a party or by his authority 
upon which a suit is predicated, in ab- 
sence of a sworn denial the authority 
i 


t 


of agent need not be proved and is: 


not an issuable fact when such is ex- — 
pressly asserted in pleadings of party — 
relying thereon. 
aaa 8.—Reiser v. Jennings, 143 S.W. 

In action by purchaser against ven- 
dor for breach of contract to convey 
land allegedly made by vendor’s agent, 
where authority of agent to execute 


contract was not expressly asserted by — 
pleading: — 


purchaser, but purchaser’s 
was susceptible of construction that 
agent’s power was necessarily implied 
under general allegation of power’ “to. 
sell”, whether agent had authority to 
enter into contract was an issuable fact, 
although vendor did not file a sworn 
denial of authority of agent to enter 
into contract. Rev.St.1925, art. 2010, 


Rey.St.1925, art. 2010, — 


* 


nn 


’ 


i 


> 
G% 


es 


subd. 8.—Reiser v. Jennings, 143 S.W. ee 


2d 99. 

YTex.Civ.App. In mortgagor’s suit 
against mortgagee and one to whom 
mortgagee sold mortgaged tractor and 
trailer after purchasing them from pur- 
chaser at foreclosure sale, plaintiff’s un- 
verified denial of allegation of mort- 
gagee’s vendee that plaintiff signed and 
placed in mortgagee’s hands a certifi-. 
cate of ownership of mortgaged prop-. 
erty before purchase thereof from mort- 
gagee in alleged reliance on such in- 
dicia of ownership was insufficient to 
authorize introduction of evidence sup- 
porting such denial or submission of is- 
sue thereon to jury, though no excep- 
tion was. directed to its insufficiency, 
and evidence received without objection 
in support of such plea could not be 
considered. Rev.St.1925, art. 2010.— 


‘Lang v. Harwood, 145 S.W.2d 945. 


§ 835 

Del. The statute providing that in 
an action on a deed, bond, bill, note 
or other instrument in writing, a copy 
of which is filed with the declaration, 
the defendant may not deny his signa- 
ture unless he has filed an affidavit de- 
nying signature at time of filing plea,, 
embraces corporations as well as indi- 
vidual defendants. Rev.Code 1935, § 
4649.—Italo-Petroleum Corporation of 
America y. Hannigan, 14 A.2d 401. 

§ 836 

Ark. In action on note and mort- 
gage against maker, claimant of mort- 
gaged automobile, claimant, whose 
name did not appear on note or mort- 
gage sued on, was not required under 
statute to deny their genuineness un- 
der oath in order to prevent their 
use in evidence against her, since the 
statute is not applicable as against 
one whose name does not appear on 
instrument in question, Pope’s Dig. § 


§ 836 _ . 
. 8128.—Bryant v. Lewis, 144 S.W.2d 


Where maker of note and mortgage 
sued on admitted their genuineness in 
his answer under oath, but claimant 
whose name cid not appear on instru- 
ments answered denied generally mate- 
vial allegations of complaint and as- 
-serted her ownership of automobile 
mortgaged, burden was upon mort- 
- gagee, by competent evidence other 
than instruments sued on, to make 
out his case’ against claimant, even 
though her answer was not verified.— 
Bryant v. Lewis. ey S.W.2d 37. 


page 7 § 
Ga.App. Amendment to petition was 
Im Bee required to be sworn to where veri- 


Act, 248.—Doyle v. 24 


2d 224, 
848 


§ 
In suit to enforce claims to prop- 
which had escheated to state, it 


Haven, 


= : 850 
Pa.Com.Pl. If the defendant has an 
torney, the counterclaim must be 


, if the 
, it is insufficient in form 
lenn v. Frost, 57 Montg. 218. 

tym : § 851 


-‘Tex.Civ.App. In mortgagor’s suit for 
conversion of mortgaged tractor and 


signed and 
laced in mortgagee’s hands by mort- 
igor who filed unverified denial of 
efendant’s allegation of such fact, 
aintiff could not amend her pleadings 
yy filing sworn plea of non est factum 
ter verdict for her was received and 
iry discharged, as codefendant needed 
* no evidence to prove his claim when 

“\ ae ‘was concluded and could not in- 
A roduce eyidence in support thereof 
, fter verdict. Rev.St.1925, art. 2010.— 
Lang v. Harwood, 145 S.W,2d_ 945. 
‘ ex.Civ.App. Claimant’s allegations 
statutory jurisdictional prerequi- 
sites to court proceeding for review 
of Industrial Accident Board’s award 
‘denying compensation were sufficient, 
' where insurer’s verified pleadings 
denying allegations was not timely 
‘filed. Vernon’s Ann.Ciy,St. art. 8307b. 
—Jexas Employers Ins. Ass’n y. War- 
‘ren, 149 S.W.2d 182. 


§ 853 
Pa.Com.Pl, The verification attached 
to the statement of claim should set 
forth the capacity in which the affiant 
acts.—Hast Carnegie Fire Dept. vy. 
Marks Shows, 28 rie 68. 


: 


o 


§ 854 

Pa.Com.Pl. A Statement of Claim is 
defective where the affidavit is made 
upon information, knowledge and _ be- 
lief, but does not include a statement 
that plaintiff expects to prove the facts 
upon the trial of the case.—Jonosko v. 
F Fahey, 2 Monroe L.R. 105. 
=f “Pa.Com.Pl. An affidavit which states 
that the information set forth in the 
statement of claim is partly upon 
knowledge of the affiant and partly 
upon information and belief is irregu- 
& lar since it must state in positive terms 
_ that the affiant has knowledge of the 
a. facts when it is apparent that this 
2m knowledge is or should be in his pos- 
a, session.—May yv. Schuylkill Haven Cas- 
os ket Co., 7 Sch.Reg. 192. 

Pa.Com.PL When the affidavit is 

De made by the plaintiff and the facts 
oi are within his knowledge, the declara- 
: tion should be absolute in form, with- 
‘ei out qualification, that the facts are 
ue true as stated.—Reichert vy. Houser, 7 
a Sch.Reg. 308, 
: Tex.Civ.App. In absence of excep- 
tion or motion to strike, controverting 


privilege signed by plaintiff's attor- 
ney before notary public whose seal 
was affixed and whose jurat read 
“Sworn to and subscribed before me, 
this the 11th day of October, A. D. 
1939,” were sufficiently verified. Ver- 
non’s Ann.Civ.St. art. 2007.—Shivers v. 
Hundley, 148 S.W.2d 440. 


§ 857 

Pa.Com.Pl. Plaintiff, having pur- 
chased lot in cemetery and erected a 
monument thereon, entered into writ- 
ten agreement with Cemetery Associa- 
tion for its care at stipulated price. 
The monument having been removed, 
or stolen, to some place and by some 
person. unknown, suit was begun 
against the Association. Defendant 
moved to strike off statement, because 
it did not specify nature of the action 
though praecipe and summons were in 
trespass or set forth copy of written 
agreement, and that it set forth con- 
clusions, not facts, and that affidavit 
which states “that the statements 
above made are true and correct to the 
best of his (plaintiff’s) knowledge and 
belief,” is insufficient under Sec. 9 of 
Practice: Act ot 1915, 12) PAS, Beal 
Held, that rule to strike off statement 
will be made absolute as the form of 
verification is fatal under Practice Act 
of 1915, 12 P.S. § 382 et seq. While 
statement does not give the nature of 
the action, the praecipe and the sum- 
mons show it is an action in trespass, 
which is sufficient, and, therefore it is 
not necessary to set forth the written 
agreement._Kemmerling v. Forest 
Hills Cemetery Ass’n, 42 Lack.Jur. 111. 

Pa.Com.Pl. Where facts set forth 
in a counterclaim are within his knowl- 
edge, the defendant’s affidavit must be 
absolute in form;. he must swear to 
the facts, and not merely to his knowl- 
edge, information, and belief.—Glenn y. 
Frost, 57 Montg. 218. 

§ 861 

Or. The verification of petition in 
suit to enforce claims to property which 
had escheated to state was sufficiently 
authenticated in Washington, where 
Washington notary included within his 
subscription his signature, seal,’ and 
a notation indicating date of expiration 
of his notarial commission. Rem-.Reyv. 
Stat.Wash. § 9902, subd. 3; O.C.L.A. § 
2-502, subd. 7; §§ 2-503, 4-106, 21-113. 
—Haley v. Sprague, 111 P.2da 1031. 
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86 
C.C.A.Mo. Where execution of guar- 
anty bond was denied under oath, any 
presumption of delivery which might 
otherwise haye aided plaintiff was de- 
stroyed by Missouri’ statute under 
which execution includes unconditional 
delivery to promisee. Mo.St.Ann. § 
965, p. 1235.~Coen v. American Surety 
Co. of New York, 120 F.2d 398. 
; § 870 
La. Where wife bringing suit to 
recover her share of profits realized 
from resale of her separate property 
filed in court, in response to order of 
oyer, certified copies of deeds under 
which she acquired the property, deeds 
disclosed that property was purchased 
with her separate funds and in sale to 
defendants property was described as 
being same property acquired in deeds 
filed in court, petition was not subject 
to exception on ground of failure to 
disclose with what funds wife acquired 
property.—Byrd v. Babin, 200 So. 294, 
196 La. 902. 
§ 876 


Ala. In landowner’s action against 
municipality for damage to realty, a 
duplicate copy of claim filed with city 
attached to complaint as exhibit would 
not establish allegation: of complaint 
that claim was made and notice given 
as required by statute, unless exhibit 
was offered in evidence and proved by 
plaintiff. -Gen.Acts 1915, p. 297, § 10. 
rae ss of Birmingham y, Nichols, 1 ‘So. 

a5: 

Fila. The object of rule requiring 
plaintiff to attach copy of contract or 
cause of action, or portions thereof 
material to ¢ause of action, is to ap- 
prise defendant of nature and extent 
of the cause of action alleged so that 
he may plead thereto with greater cer- 


affidavits, in opposition to pleas of. 


ices rendered in treating wife, wherein 
physician sought to prevent the barring 
of his claim by limitations by showing 
anew promise to pay on the part of the 
husband in letters, the letters were not 
evidentiary but constituted a part of 
the cause of action and were properly 
attached to the petition. Code 1933, § 
ee can vy. Mayer, 11 S.H.2d 
2 bs ) 
Ill. Facts stated in exhibits attached 
to reply to counterclaim would be re- 
garded the same as if those facts had 
been stated in the reply. Smith-Hurd 
Stats. ec. 110, § 160.—Pure Oil Co. v. 
Miller-McFarland Drilling Co., 34 N.H. 
2d 854, 376 Ill. 486. 2 
Ky. A contract of settlement relied 
on by railroad as a defense in death 
action was not an “evidence of indebt- 
edness” within statute required to be 
filed by railroad as part of its plead- 
ings, but was the kind of writing re- 
ferred to in statute providing that a 
party may file as an exhibit with his 
pleading or with leave of court at any 
time pending the action any writing 
upon which he may intend to rely as 
evidence. Civ.Code Prac. §§ 120, 128.— 
Baker’s. Adm’x v. Louisville & N. R. 
-Co,, 152 S:W.2d 276, 287 Ky. 13. 
La.App. In action for possession of 
realty, court erred in requiring plain- 
tiff to produce deed under which he 
claimed title, since question of title 
was not an issue. Code Prac. arts. 46, 
ake 49.—Annison v. Womack, 200 So. 
3. 


Mo.App. The failure to file instru- 
ment sued on as exhibit; does not go to 
question of sufficiency of petition, to 
state cause of action,: but is merely a 
defect in proceedings.—Bieser v. Woods, 
150 S.W.2d 524, transferred 147 S.W.2d 
656. 

The statute requiring instrument sued 
on or certified copy thereof to be filed 
with petition was sufficiently complied 
with, notwithstanding that certified 
copy of note sued on was. not. filed 
simultaneously with and physically at- 
tached to amended petition where veri- 
fied copy of note. was attached to, and 
filed with original petition and was on 
file at time amended petition was filed. 
Mo.S8t.Ann. § 815, p..1066.—Bieser v. 
Woods, 150 S.W.2d 524, transferred 147 
S.W.2d. 656, ; 


Mont. The orders of police commis- 
sion, pension fund trustees. and city 
council, which were attached as exhib- 
its were part of petition for mandamus 
to command city council to put relator 
on reserve list of police officers of the 
city. Rev.Codes 1935, °§) 5108.2, as 
amended by Laws 1937, ce. 78, § 1, and 
§ 5108.4.—State ex rel. Goings v. City 
of Great Falls, 112 P.2d 1071. 


Or. In malicious prosecution action 
brought by warrant officer, of National 
Guard who performed duties of band 
master. against his superior officers for 
instigating and prosecuting charges 
against him through a general court- 
martial, which charges were made in 
a “charge sheet” attached to a com-_ 
plaint as an exhibit and made a part 
thereof by reference, the capacities in 
which defendants acted as. superior 
officers of plaintiff were. sufficiently 
shown by .the “charge sheet’’, even 
though complaint itself did not, in so 
many words, allege that defendants 
acted in line of their duty. as officers 
of National Guard. O.C.L.A. §§ 103- 
204, .1038-2,112;103-2,116, 103-2,123,.— 
Wright v. White, 110 P.2d 948. 

In malicious prosecution action by 
National Guard warrant officer against 
his superior officers for instigating and 
prosecuting a general court-martial 
against him for violation of the Arti- 
cles of War, plaintiff by making a copy 
of the “charge sheet” a part of his 
complaint did not thereby allege that 
the charges contained. therein. were 
true, but merely ‘that they were the 
charges preferred against him. O.C.L. 
A. $$ 108-204, °108-2,112,. 103225116, 


n 

rant ‘officer against his superior officers 
for instigating and prosecuting general 
eourt-martial proceeding did not allege 
whether court-martial was convened by 
President or Governor, as required by 
statute, an exhibit, designated a 
“charge sheet” attached to eomplaint 
and made a part thereof by reference, 
which recited that case was referred 
for trial to a certain trial judge ad- 
vocate, “By order of the Governor’, 
removed any uncertainty and showed 
that the order of one of defendants in 
appointing the court-martial was made 
under proper statutory authority. O.C. 
L.A. § 103-2,112.—Wright v. White, 110 


P.2d 948. x 
Under the Practice Act 


Pa.Com.Pl. 
of 1915, 12 P.S. § 382 et seqg., a plain- 
tiff is required to attach a full copy 
of the record of any Court upon which 
he relies for his claim, unless it is 
the record of any court within the 
county in which the action is brought. 
—Bratton vy. Fidelity & Deposit Co. of 
Maryland, 49 Dauph. 112. 

Pa.Com.Pl. In an action in trespass, 
where plaintiff employees are suing de- 
fendant employers for false arrest and 
malicious prosecution, the written con- 
tract of employment is evidential at 
most, and should not be attached to the 
statement of claim.—Belmont v. Torrey, 
57 Montg. 11. 2 

Pa.Com.Pl. The Practice Act of May 
14, 1915, P.L. 483, 12 P.S. § 382 et seq., 
provides that every pleading shall have 
attached to it copies of all notes, con- 
tracts, book entries, or a particular ref- 
erence to the records of any court with- 
in the county in which the action is 
brought, upon which the party plead- 
ing relies for his claim. An applica- 
tion for life insurance is not a contract. 
It is only a proposal to contract. It is 
certainly not a note, or a book entry 
or a particular reference to the record 
of a court, and its attachment is out- 
side of and in violation of the Practice 
Act which is so plain in its language 
that it is difficult to see how it could 
be misinterpreted.—Smolinsky v. Metro- 
politan Life Ins. Co., 8 Sch.Reg. 21. 

The Act of July 19, 1935 Br.1319, 
40 P.S. § 511a, provides that where an 
agent or physician issues a certificate 
of health to an applicant, that the in- 
surance company shall be estopped from 
setting up in defense of an action that 
the insured was not in the condition 
of health required by the policy. This 
Act does not repeal the provisions con- 
Vee in § 5 of the Practice Act of 1915, 

P.S. § 386.—Smolinsky v. Metro- 
palit Life Ins, ela 8 Sch.Reg. 21. 
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Cal. In foreign corporation’s action 
for amount of additional franchise tax, 
alleged to haye been illegally assessed 
and collected, a distinct. reference in 
complaint to attached verified protest, 
made by plaintiff. against payment of 
tax, for avowed purpose of setting 
forth grounds of its objection thereto, 
had effect of incorporating recitals of 
such protest into body of complaint 
as fully as if directly made in princi- 
pal pleading, so that truth of allega- 
tions of complaint, together with those 
of annexed exhibit, was admitted by 
general demurrer ‘to complaint, and 
both .documents are parts of record 
before Supreme Court on appeal from 

“judgment sustaining a ee cry 
Sugar Corporation v. McColgan, 115, P 
2d 8, prior opinion 106 P.2d 208. 

Ill. Exhibits are a part of the com- 
plaint. Smith-Hurd Stats. c. 110, § 160. 
—Leviton v. Board of Education of City. 
of Chicago, 30 N.H.2d 497, 374 Il. 594. 

Ky.. In action for @eclaratory judg- 
ment involving construction of leases 
and distributing agency contract filed 
by plaintiffs, allegations of petition as 
to character of relationship of parties 
arising out. of leases and contract 
should be considered in connection 
with the instruments, and such instru- 
ments as construed by court must con- 
trol. decision on legal. efficacy of the 
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: pleadi 


eee Tables son 
Co., cee S.W.2d_ 215, 284 Ky.” 


Ky. An exhibit cannot Soniye’ ee 


essential allegation which a pleading 
should contain, although it may_ de- 
tract from allegations of the pleading. 
—City of Lexington v. Security Trust 
444 S.W.2d 624, 284 Ky, 282. 

Ky. A written contract may not 
add to pleading to which it is annexed 
as exhibit, but may detract therefrom. 
—Kinnarney v. Corcoran, 149 S,W.2d 
32,285 Ky. 702. 

Mo. In quo warranto proceeding, ex- 
hibits attached to respondents’ return, 
alleging that they were so attached and 

made part of return, form no part of 
such pleading and cannot® be consid- 
ered in passing on demurrer thereto.— 
State at Inf. McKittrick, ex rel. Martin 
v. Stoner, 146 S.W.2d 891. 

In quo warranto proceeding, exhibits 
attached to return may be considered 
as admissions against interest of party 
vouching for them.—State at Inf. Mc- 
Kittrick ex rel. Martin y. Stoner, 146 
S.W.2d 891, 

Mont, A petition for mandamus to 
compel city council to put relator on 
reserve list of police officers of city was 
not insufficient on ground that relator 
did not allege that his disabilities oc- 
eurred while on duty where petition 
set out as exhibits orders of police 
commission, pension fund trustees and 
city council, and findings of commission 
and of trustees carried implication that 
disabilities occurred while relator was 
on duty as well as in line of duty. 
Rev.Codes 1935, § 5108.2, as amended 
by Laws 1937, ¢. 78, § 1, and § 5108.4.— 
State ex rel. Goings vy. City of Great 
Falls, 112 P.2d 1071. 

Or. An exhibit to a pleading will 
not serve the purpose of supplying an 
essential averment in a_ pleading.— 
Wright v. White, 110 P.2d 948. 

The facets recited in an exhibit to a 
by, the are not to be taken as alleged 

ue the doa epg —Wright v. White, 110 


ven ee to a pleading may be re- 
sorted to in order to explain and make 
definite the allegations of the plead- 
ing.—Wright v. White, 110 P.2d 948. 

Pa.Com.Pl. Where the statement of 
claim contains a reference to docu- 
ments either recorded or on file in the 
offices of the court house, reference to 
the place of record shoutd be made 
and this is sufficient. without setting 
torth in full the documents in ques- 
tion.—Commonwealth y. Easton Trust 
Co., 28 North, 72. 

Tex.Civ.App. In action against de- 
cedent’s estate on sworn claim previ- 
ously disallowed by administrator and 
probate court, such claim, attached to 
petition as exhibit, may be looked to 
in aid of nature and import of allega- 
tions peereses —Savage v. Dressell, 144 
S.W.2 51. 

Tex. pes ety Where railroad suing 
to recover on account of deficiency 
freight rate charged on shipments of 
sand and gravel pleaded and attached 
to petition an exhibit depicting in Ge- 
tail various shipping transactions 
showing details of each transaction, 
number of railroad cars, dates of ship- 
ment and weight of materials received 
and transported in each ear, it was 
incumbent upon railroad to prove the 
various details to establish. its cause 
of action, and defendants could also 
rely on burden of railroad to establish 
its eause of action, and to avoid lia- 
bility for any amount which railroad’s 
pleadings and proof failed to estab- 
lish. Rey.St. ee art. 6474.—Yates v. 
Texas & N. O. R.. Co., 144 S.W.2d 
916, error granted. 


Wis. Where guarantor demurred to 
complaint on ground that action was 
barred by limitations, attached exhibit 
containing guarantor’s consent to an 
extension of time: for payment was to 
be read in connection with allega- 
tion of complaint that payee at special 
request of maker and guarantor’ grant- 
ed an extension of time within which to 
make payment. St.1939, § 380.15, 330.- 
19.—Albright v. Weissinger, 298 N.W. 
220, 238 Wis. 355. 


pep het - Gagorine 


§ 88: : 
C.0.A.Ga. Where = t allecations is 
pleadings and exhibits thereto con: 
the exhibits  controh—Simmon 
Peavy-Welsh Lumber Co., 113 F 
denying rehearing 112 F.2d 662 eer 
tiorari denied 61 S.Ct. 63. 7 
Where plaintiff sought recovery 
broker’s commissions in connect: 
with the sale of timbered lands, 
letter from defendant attached as . 
hibit to complaint showed clearly _ 
absence of any contract express 0 
plied, motion to dismiss was prope 
sustained.—_Simmons v. Peavy-We 
Lumber Co., 113 F.2d 812, denying 
hearing 112 F.2d 662, certiorari | d 
61 S.Ct. 63. 
D.C.Okl. Where a variance 
between allegations of a petitio 
exhibit attached thereto as a bas 
suit, contents of exhibit control 
allegations of petition —Seber yv. Sp 
Oil Co., 33 F.Supp. 
Ala. An exhibit which is made 
basis of an action or defense and | 
tradicting averments of the p 
which it is made a part will control tk 
puns. —Tan-Kar Oil Co. v. ei 
198 So. 238. 


trustee, recital in trust deed cont 
the allegations of the cos De 
amounted to an allegation that m 
gagor was owner of premises.— 
as v. McCollum, 144 S.W.2d fs 
Cal. An instrument, made ak 
complaint by reference and “attack 
thereto as exhibit, but not constit 
the contract on which complai 
based, may not supply substant alle 
gations essential to statement of ca 
of action, unless pleading is fra: f 
such purpose.—Holly Sugar 
tion v.. Merete an ae P.2d 


2d 179, 309 Ml. AGE. “421. 

In client’s action against attor 
for breach of employment contra 
where written contract under seal, 
tached to the complaint, did not ob 
gate attorneys to render legal servi 
in connection with settlement or 
federal court, the exhibit controlle 
notwithstanding allegations that atto 
neys were obligated to make settle Gf 
ment and carry on litigation in fed- — 
eral court. Smith-Hurd Stats. e. oe 
§ 157(2).—Awotin v. Abrams, 33 N. 
24179, 309 Ill. App. 421. ; 

Ind. App. ve 
ance between allegations of complai 3 
and the exhibit, facts appearing in exay 
hibit will control. —Volk v. Michigan 
City, 32 N.B.2d 724. 

La. The documents annexed to pet 
tion control the allegations © 
contained.—Cooper v. ees of Bogalu : 
198 So. 510, 195 La. 1097 ; 

Mo.App. The sufficiency of amended 
petition in conventional form and con 
taining every allegation essential to — 
good petition must be judged by its 
allegations and not by contents of an ~ 
exhibit attached thereto.—Bieser  v. 
Woods, 150 S.W.2d 524, transferred ar 
S.W.2d 656. . 

Tenn.App. The allegations of a 
pleading are controlled by the _ state- 
ments of an instrument on which plead- 
ing is founded.—Summers v. Bond- 
Chadwell Co., 145 S.W.2d 7. 

In personal injury action if contract, 
which was in fact a covenant not to sue 
and which defendant’s special plea pur- 
ported to exhibit, could be considered 
as part of the plea, the plea was con- 


trolled by the contract exhibited and 
was a plea of covenant not to sue which 
did not present a defense to plaintiff's 


action or tender a: material issue.— 


Summers y. Bond-Chadwell Co., 145 
S.W.2d : 7, lisa 

Tex.Civ.App. In determining the suf- 
ficiency of a petition upon 


demurrer, 


§ 883 


the terms of a lease, a copy of which 
was attached to the petition, would con- 
trol over any contradictory allegations 
‘in the petitiom—Navarro Oil Co. v. 
Cross, 150 S.W.2d 117, error granted. 
Wis. In seller’s action for breach of 
eontract to purchase bonds, complaint 
alleging that defendant agreed to pay 
par and all accrued unpaid interest was 
required to be given full effect as 
against demurrer, notwithstanding that 
letter attached to complaint as an ex- 
hibit containing agreement to purchase 
; did not state a price—Wendt vy, Stark- 
weather, 295 N.W. 779, 236 Wis. 530. 


§ 885 ; 

Del. The purpose of a “bill of par- 
ticulars” is not to contradict, but to 
amplify the pleading, and such Dill 
becomes a part of the declaration when 
it states a cause of action consistent 
with the pleadings.—Smolka v. James T. 
Chandler & Son, 20 A.2d 131, 134 A.L. 
BR. 629, affirming James T. Chandler & 
Son v. Smolka, 18 A.2d 427, 1 Terry 
415. 

Tex.Civ.-App. Where lessors, in suit 
_ for accounting as to 20 per cent. of net 
profits in excess of $25,000 derived 
- from operation of office building erected 
on premises leased by corporation, at- 
tached to their petition an account of 
receipts and disbursements stated by 
lessee for the year in question, in the 
absence of pleading and proof to the 
contrary, it was assumed that such 
stated account represented a true and 
correct statement of receipts and dis- 
_bursements of revenue derived from 
operation of the building during the 
year in .question.—Tower Corporation 
ae Morris, 153 S.W.2d 654. 
ly § 8386 ' 
- D.C.Ga. An employer’s motions for 
information as to parties and authority 
of employee to bring action, in em- 
ployee’s behalf and in behalf of former 
and present employees of employer, to 
recover unpaid minimum wages and 
overtime compensation would be over- 
ruled where complaint showed that ac- 
tion was brought under Fair Labor 
Standards Act and that any employee 
entitled to assert a claim uncer al- 
legations of complaint might do so by 
intervention. Fair Labor Standards 
Act of 1938, §§ 1 et seq., 16(b), 29 U. 
S.C.A. §§ 201 et seq., 216(b).—Saxton 
v. W. S. Askew Co., 35 F.Supp. 519. 
_N.Y.App.Div. Where necessary’ to 
show with whom a disputed transaction 
was had, such items as names of custo- 
mers may be required to be furnished 
by bill of particulars.—Midtown Serv- 
ice Co. v. Koehler, 27 N.Y.S.2d 106, 
261 App.Div. 785. 

N.Y.Sup. Generally; litigant is enti- 
tled on proper showing to examination 
before trial as to those matters upon 
which he must bear the burden of 
_ proof, and to a bill of particulars as 
to those matters upon which his op- 
ponent must bear burden of proof— 
- Impallaria v. Greco, 27 _NVY.S.2d §42. 


§ 887 

Fla. A motion for a bill of particu- 
lars is addressed to sound discretion 
of trial court and his ruling thereon 
will not be disturbed unless it plainly 
appears that there has been an abuse 
of discretion.—Poland y. Cooper, 197 
So. 446, 143 Fla. 729. 

N.C. An application for a bill of 
particulars under statute is addressed 
to the sound discretion of the trial 
eourt, and his ruling thereon made in 
the exercise of such discretion is not 
Teviewable on appeal except perhaps 
in extreme cases. C.S. § 534.—Ogburn 
v. Sterchi Bros. Stores, 11 S.H.2d 460, 
218 N.C. 507. 


§ 889 

N.Y.App.Div. Defendant's demand 
for bill of particulars of amended 
reply setting up acquiescence as a de- 
fense was disallowed.—Pepsi-Cola Co. 
vy. Coca-Cola Co., 25 N.Y.S.2d 481, 261 
App.Div. 928. 

N.Y.Sup. In stockholders’ derivative 
action against directors and others to 
recover dividends allegedly paid out of 
eapital of corporation in violation of 
law, complaint need not set forth 
figures. of corporate assets, liabilities, 


Pi’ . Oo ge te ie a ae 


PLEADING | 


capital, and surplus, but such mat- 
ters could be obtained through bill of 
particulars._Singer v. Carlisle, 26 N. 
Y.S.2d 172, affirmed 26 N.Y.S.2d 320. 

N.C. In action against landlord for 
injuries to tenant’s wife who fell on 
brick steps because of alleged negli- 
gent repairs, if landlord desired more 
specific and detailed allegations in com- 
plaint as to charge of negligence, land- 
lord should have requested complaint 
to be made more definite and certain, or 


requested a bill of particulars, but, 
having answered, the matter was 
“waived”. Code 1939, § 534, 537.— 


Livingston v. Hssex Inv. Co., 14 S.H. 
2d 489, 219 N.C. 416. 


. § 392 
_ N.¥.Sup. Where claimant declared, 
in his bill of particulars as an amplifi- 
cation of his pleading which claimed a 
gift, that the form of transaction be- 
tween him and deceased was not that 
of gift inter vivos but was that of a 
gift causa mortis, claimant was bound 
by his characterization of the transac- 
tion with the deceased.—In re Rear- 
don’s Bstate, 26 N.Y.S.2d 203, 175 
Mise. 1002. 
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Idaho. Where as an affirmative de- 
fense to suit to foreclose real estate 
mortgage, it was alleged that more 
than five years prior to commencement 
of suit, mortgagee, which was @ eor- 
poration having many officers and 
agents, exercised its option to declare 
all of the indebtedness due and payable 
and that therefore suit was barred by 
five-year statute of limitations, mortga- 
gee was entitled to a bill of particulars. 
setting out in advance of trial what 
particular officer or agent it would be 
claimed made the alleged declaration 
Code 1932, § 5-216.—Union Cent. Life 
Ins. Co. v. Nielson, 114 P.2d 252. 

N.Y.App.Div. In action for breach of 
contract to pay plaintiff a percentage 
of gross receipts from towel service ren- 
dered by defendants to tenants in two 
buildings, order requiring plaintiff to 
furnish particulars setting forth list of 
tenants in each of buildings to whom 
plaintiff claimed defendants supplied 
the service, and to furnish schedule 
showing gross receipts of defendants 
and their subcontractors upon which 
plaintiff claimed that a sum in excess 
of amount accounted for had become 
due, was not objectionable as requiring 
particulars of general damages nor as 
requiring furnishing of names of wit- 
nesses.—Midtown Service Co. v. Koehler, 
27 N.Y.S.2d 106, 261 App.Div. 785. 

In action for breach of contract to 
pay plaintiff a percentage of defend- 
ant’s gross receipts from towel services 
rendered tenants in two office buildings, 
to the extent that plaintiff intended to 
claim that it had not been paid re- 
quired percentage on services supplied 
by defendant to specific tenants, de- 
fendant was entitled to particulars as to 
the tenants, room numbers of tenants, 
and dates between which service wag 
supplied, and whether the service was 
the kind that defendants themselves 
furnished or the kind that had been 
furnished by subcontractors.—Midtown 
Service Co. v. Koehler, 27 N.Y.S.2d 
406, 261 App.Div. 785. 

In action for breach of contract to 
pay plaintiff a percentage of defendant’s 
gross receipts from towel service ren- 
dered tenants in two office buildings, if 
plaintiff intended to proceed on theory 
that the sum or sums that it was paid 
were less than the amount due based on 
gross receipts from either of the build- 
ings in any of the various years in- 
volved, defendant was entitled to bill 
of particulars regarding the amount of 
such gross receipts and the dates cov- 
ered by the same, but no particulars as 
to names would be necessary.—Midtown 
Service Co. v. Koehler, 27 N.Y.S.2d 
106, 261 App.Div. 785. 

In action for breach of contract to 
pay plaintiff a percentage of defendant’s 
gross receipts from towel services ren- 
dered tenants in two office buildings, or- 
der requiring plaintiff to furnish bill 
of particulars showing how it arrived 
at amount claimed to be owing was im- 
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proper where compliance with other 
requirements of motion for bill of par- 
ticulars would show how plaintiff's 
claim was made up.—Midtown Service 
Co. v. Koehler, 27 N.Y.S.2d 106, 261 
App.Div. 785. ‘ 

N.¥.Sup. In action for services ren- 
dered and account stated, wherein de- 
fendant pleading. defense of partial 
payment as to both causes of action 
had burden of proving payment as to 
first cause of action, and plaintiff had 
burden of proving nonpayment to suc- 
ceed on second cause of action, defend- 
ant was entitled to examination before 
trial and to bill of particulars with 
respect to payment.—Impallaria  v. 
Greco, 27 N.Y.S8.2d 542. 

N.Y.Sup. The courts will not order 
a bill of particulars of the details of 
time and place of services which are 
alleged to have been rendered as a 
result of a specific contract and where 
an accounting is sought as between 
the joint adventurers under such con- 
tract.—Block v. Fisk, 28 N.¥.S.2d 910, 
176 Mise. 720. 

In plaintiff attorney’s action for ac- 
eounting against defendant attorney 
allegedly receiving payment for legal 
services in certain litigation, as to 
which plaintiff and defendant allegedly 
entered into joint adventure jointly to 
engage in prosecution of such litiga- 
tion, defendant was not entitled to bill 
of particulars as to services claimed 
by plaintiff to have been performed 
pursuant to joint adventure, other than 
dates when plaintiff commenced and 
eompleted his services under joint ad- 
venture, and statement in general 
terms of principal steps taken by 
plaintiff in performance of joint adven- 
ture.—Block v. Fisk, 28 N.Y.S.2d 910, 
176 Misc. 720. 
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See Malone v. Trans-Canada Airlines 
[1941] 3 Dom.L.R. 781. 
§ 902 
D.C.Ga. In action to recover unpaid 
minimum wages and overtime compen- 
sation allegedly due uncer Fair Labor 
Standards Act, that part of employer’s 
motion for bill of particulars on 
ground that complaint did not set out 
what amount was being sued for by 
employee would be overruled where 
eomplaint, as to employee, alleged that 
during a designated period employee 
was not paid statutory minimum wage 
and was required to work more than 
statutory hours, and employer, if with- 
in provisions of act, had _ records 
which would give employer informa- 
tion which could not be obtained by 
discovery and_ interrogatories. Fair 
Labor Standards Act of 1938, §§ 1 et 
rye 16(b), 29 U.S.C.A. is 201 et seq., 
216(b).—Saxton v. W. S. Askew Co., 
35 F.Supp. 519. 
904 
N.Y.App.Div. Where defendant’s de- 
mand for a bill of particulars, both 
in its form and in its extent, was so 
unreasonable, meticulous, unnecessarily 
repetitious, and burdensome that to 
grant it in its present form would not 
help properly to limit and clarify the 
issues and the proof, but would serve 
confusion and_ prolixity, defendant’s 
motion would be denied, with leave to 
defendant to renew the motion, re- 
stricting its application on such renew- 
al to a proper, reasonable, and non- 
repetitious demand.—American Mint 


Corporation v. Ex-Lax, Inc., 23 N.Y.S. 
2d 268, 260 App.Div. 576. 
909 


D.C.Mass. In action’ to enforce em- 
ployee’s right to receive minimum wage 
provided in Fair Labor Standards Act, 
motion for bill of particulars was de- 
nied without prejudice where informa- 
tion sought did not appear to be need- 
ed for purpose of filing answer, and 
information might well be the subject 
of interrogatories after the parties were 
at issue. Fair Labor Standards Act, 29 
U.S.C.A, §§ 201-219.—Townsend vy. Bos- 
ton & M. R. R., 35 zShpp: 938. 

910 

Del. The caption of a Dill of par- 
ticulars is not an essential or material 
part thereof, since it is not the function 
of a bill of particulars to control the 
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allegations of the declaration as to the 
party charged.—Smolka v. James T, 
Chandler & Son, 20 A.2d 131, 134 A.L. 
R. 629, affirming James T. Chandler & 
ret v. Smolka, 13 A.2d 427, 1 Terry 


§ 912 

Ala. It. was permissible to allow a 
bill of particulars, as amended, to be 
refiled where amendment was within 
lis pendens and was properly allowed. 
Code 1923, § 9513.—Barber v. Martin, 
200 So. 787, 240 Ala. 656. 

Ohio App. In attorney’s suit against 
executor individually for services ren- 
dered in connection with estate, an 
amended bill of particulars stating that 
services were rendered for benefit of 
estate and concerned claims made on 
executor for personal services rendered 
to decedent, and also in defending es- 
tate against legal action of claimants 
against executor based on those claims, 
stated a cause of action against ex- 
ecutor in sufficient detail to advise 
him of facts on which liability was 
eclaimed.—Lambert v. Thrasher, 32 N. 
BH.2d 440. 


§ 913 

Del. Although under the rule of “es- 
toppel by judicial proceedings” a par- 
ty may be bound by the allegations 
contained in his pleadings, where decla- 
ration disclosed that undertaker charg- 
ed defendant personally with the 
amount of decedent’s funeral expenses, 
and no objection was interposed to tes- 
timony that defendant promised per- 
sonally to pay such expenses, the un- 
dertaker was not “estopped” to as- 
sert defendant’s personal liability by 
the fact that from the caption of bill of 
particulars it appeared that such ex- 
penses had been charged to decedent’s 
estate—Smolka v. James T. Chandler 
& Son, 20 A.2d 131, 134 A.L.R. 629, af- 
firming James T. Chandler & Son vy. 
Smolka, 13 A.2d 427, 1 Terry 415. 

Md. In action for fire damage result- 
ing from alleged negligence in installa- 
tion of a hot air furnace, bill of par- 
ticulars alleging an act of negligence 
in failing to insulate certain hot air 
ducts and in the installation thereof 
was not a “fatal variance’ with the 
evidence.—Holland Furnace Co. v. Roll- 
man, to Use of New York Underwriters 
Ins. Co., 20 A.2d 500. 

N.Y.Sup. A party may be precluded 
only as to those matters of which par- 
ticulars have not been furnished.—At- 
las Powder Co. (Zapon Division) v. 
Mid Island Laundry Co., 25 N.Y.S.2d 
872, 175 Mise. 960. 

Where defendant had served a Dill 
of particulars believed to be in com- 
pliance with order, exclusion of evi- 
dence in support of counterclaim was 
error, where there was no order pre- 
eluding defendant from offering evi- 
dence in support of counterclaim.— 
Atlas Powder Co. (Zapon Division) v. 
Mid Island Laundry Co., 25 N.Y.S. 
2d 872, 175 Mise. 960. 

If bill of particulars is deemed in- 
sufficient, opposing party must move 
for an order precluding offer of evi- 
dence in support of items omitted un- 
less a further bill is served.—Atlas 
Powder Co. (Zapon Division) v. Mid 
Island Laundry Co., 25 N.Y.S.2d 872, 
175 Misc. 960. 

§ 920 


Alaska. The statutory requirement 
that copies of all pleadings subsequent 
to complaint be served upon adverse 
party or his attorney is inapplicable 
to a motion for judgment which is not 
‘a “pleading”, and need only be in writ- 
ing and filed with the clerk. Comp. 
Laws 1933, §§ 3413, 3462, 3674.—Ru- 
benstein v. Imlach, 9 Alaska 62. 

N.C. An answer speaks as of date of 
filing thereof.—Barber v. Edwards, 12 
S.H.2d 234, 218 Se 


§ 927 

Ga.App. Although burden was upon 
defendant, in proceedings wherein de- 
fendant filed an affidavit of illegality to 
the levy on defendant’s personalty of 
an execution, to show not only that de- 
fendant was not served with petition 
and process in action in which judg- 
ment upon which execution was issued 
was rendered, but that defendant trav- 
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ersed the sheriff’s entry of service at 
the first term of court after notice to 
defendant of entry and before pleading 
to merits, defendant could establish 
such facts by evidence satisfactory to 
jury, and while sheriff’s return of serv- 
ice was evidence of a high order and 
could only be set aside upon evidence 
which was not only clear and convinc- 
ing, but the strongest of which nature 
of case would admit, it was not conclu- 
sive as to service. Code, § 81-214.— 
Benton v. Maddox, 16 S.E.2d 141. 

In proceedings wherein defendant 
filed an affidavit of illegality to the 
levy on defendant’s personalty of an 
execution in favor of plaintiff alleging 
that defendant was not served with 
petition and process in action in which 
judgment upon which execution was 
issued was rendered, whether defendant 
had successfully impeached sheriff’s re- 
turn of service was for jury under the 
evidence, and, where defendant’s testi- 
mony was positive and unimpeached 
that he was not served, jury was au- 
thorized to find that defendant had not 
been served. Code, § 81-214.—Benton 
v. Maddox, 16 S.E.2d 141. 

If there was personal service of a 
copy of petition and process on de- 
fendant by sheriff, the making of an 
entry of service upon petition would 
“ministerial act’? upon 
sheriff's part and an act which sheriff 
presumably performed.—Benton v. 
Maddox, 16 §.E.2d 141. 

» § 935 

D.C.N.Y. In personal injury action, 
Specification of negligence not sup- 
ported by proof was ‘“abandoned’’.—De 
Nicolo v. Palmer, 38 F.Supp. 874. 

Il. App. Where court denied motion 
attacking complaint on ground that no 
recovery could be had for automobile 
guest’s death by reason of negligence 
of decedent’s brother who would partici- 
pate in any recovery, but after a verdict 
for plaintiff awarded defendant a new 
trial, the court retained the same con- 
trol over the pleadings as if no jury 
trial had ever occurred, and properly 
permitted defendant to withdraw an- 
swer and file a motion to dismiss on the 
ground previously asserted.—McGraw y. 
Oelig, 33 N.H.2d 758, 309 Ill.App. 628. 

N.C. A pleading, when filed, passes 
beyond the control of the pleader and 
becomes a part of the record in the 
case and thereafter the subject of its 
withdrawal, as a general rule, is ad- 
dressed to the reasonable discretion of 
the court.—McFetters v. Mc¥Fetters, 14 
S.H.2d 833, 219 N.C. 7381. 

Pa.Com.Pl. A petition to withdraw 
an affidavit of defence and for permis- 
sion to file a statutory demurrer will 
not be granted when.the only result of 
such action would be to delay a trial 
on the merits.—Mestel Bros. Corpora- 
tion v. Belmont Shop, Inc., 23 Hrie 98, 
55 York 96. 

§ 942 


Mo. In quo warranto proceeding, 
relators, by filing motion for judgment 
on pleadings, abandoned their previous 
reply to return for purpose of such 
motion, by which they claimed that 
facts well pleaded in return constituted 
no defense, even if true.—State at Inf. 
McKittrick ex rel. Martin vy. Stoner, 146 
S.W.2d 891. 

§ 943: 

La. A motion to strike out is not 
authorized by statute and a_ better 
practice is either to ask for judgment 
on the petition and answer or to object 
to the introduction of evidence in sup- 
port of any allegation under which the 
evidence might not be relevant. Act 
No. 300 of 1914.—State ex rel. Sutton 
y. Caldwell, 197 So. 214, 195 La. 507. 

Pa. Where defendants set up in 
their affidavit of defense that decree 
adjudicating plaintiff a bankrupt di- 
vested plaintiff of title to cause of ac- 
tion sougbt to be asserted by plaintiff, 
and it appeared that effect of bank- 
ruptecy on title to cause of action 
could not be determined until facts 
were proved, defendants’ motion for 
judgment for want of a sufficient reply 
to new matter pleaded in their affi- 
davit of defense was properly refused. 
—Shaffer y. Shaffer, 16 A.2d 380. 
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§ 944° 

Colo. In action for violation of Un- 
fair Practices Act, where grocery com- 
pany unequivocally denied allegation 
that the advertisement of intent to give 
away and the giving away of samples 
was done for the purpose of injuring 
competitors or destroying competition, © 
an issue of fact was tendered which 
could not be disposed of by a motion 
for judgment on the pleadings, because: 
an essential element necessary to estab- 
lish violation of the act igs that the 
acts charged to be in violation thereof 
were performed for the purpose of in- 
juring competitors or destroying com- 
petition. Laws 1937, p, 1282, 3. 
Miller’s Groceteria Co. v. Food Distrib- 
utors Ass’n, 109 P.2d 637. 

An issue of fact tendered by the 
pleadings and reasonably within the is- 
sues framed thereby cannot be disposed 
of by judgment on the pleadings with- 
out a trial of the issue.—Miller’s Gro- 
ceteria Co. v. Food Distributors Ass’n, 
109 P.2d 637. 

Kan. In action against bank to re- 
cover 
plaintiff's father, pursuant to agreement. 
of heirs and beneficiaries after father’s: 
death, and admission by bank of 
amount due to plaintiff, petition was 
not subject to motion for judgment on 
the pleadings merely because it at- 
tempted to state single cause of action © 
in three separate counts.—Hirt v. Buck- 
lin State Bank of Bucklin, 
171, 153 Kan. 194. ; 

N.Y.Sup. The third subdivision of 
the rule permitting plaintiff to serve 
notice of motion for judgment dismiss- — 


balance of sum deposited by 
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ing a counterclaim on pleadings does 


not warrant a dismissal where the 
prior judgment merely creates an es- 
toppel limited to points actually de- 
cided in the action. Rules of Civil 


Practice, rule 110.—Gardella v. Hagopi- 


an, 28 N.Y.S.2d 250, appeal granted 29 
N.Y.S.2d 724, 262 App.Div. 889. 

N.C. The superior court may render 
judgment for plaintiff on the pleadings. 
on plaintiff's motion when pleadings. 
present no controverted issues of fact. — 
Code 1939, §§ 554, 556.—Town of Dunn — 
v. Tew, 13 S.H.2d 536, 219 N.C, 286. 
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Okl. Where pleadings raised no is- © 


sues of fact, but only issues of law, 
judgment upon the pleadings was prop- 
er.—Worsham v. Dillard, 114 P.2d 175. 

Pa.Com.Pl. Summary judgment 
should be entered only in clear cases, 
and where plaintiff’s right is not suffi- 
ciently clear, the Court will refuse to 
make rule for judgment absolute.—Sun 
Coal Co, v. New Upper Lehigh Coal 
Co., 34 Luz.L.Reg.Rep, 305, affirmed 
Sun Coal Corporation, to Use of Burling 
Fuel v. New Upper Lehigh Coal Co., 
17 A.2d 885, 340 Pa. 547. 

Pa.Com.Pl. Where plaintiffs join in 
one suit two causes of action, one in 
trespass and one in assumpsit, the de- 
fendants may properly attack the mis- 
joinder by an affidavit of defense rais- 


ing questions of law.—Belmont v. Tor- _ 


rey, 57 Montg. 11. 


Utah. Motions for judgment on the 
pleadings are not favored by the courts, 
and when made great liberality in con- 
struing the assailed pleading should be 
peau aw ebay v. Yeager, 110 P.2d 


§ 946 ; 

Pa.Com.Pl. Rule ot Court No. 233 
provides that if an affidavit of defense 
be filed and the plaintiff deems it in- 
sufficient, he may enter a rule, of 
course, to show cause why judgment 
should not be entered, notwithstanding 
said affidavit, and at the same time 
shall assign and specify, in writing, 
wherein the affidavit is insufficient, and 
judgment shall not be entered for any 
defect not so _ specified—Krohmer vy. 
Heffner, 7 Sch.Reg. 302. 

Utah. A “motion for judgment on 
the pleadings” by plaintiff is in effect 
and purpose a ‘general demurrer” to 
the answer.—Harman y. Yeager, 110 
P.2d 352. 
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Colo. A Fisncee on the pleadings 
should not be allowed where material 
allegations in a complaint are directly 
and specifically put in issue unless such 


{ 
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ultimate result whatever might be the 
finding on the facts—Baughman v. 
- Foster. Lumber Co., 113 P.2d 423. 
j Where: complaint in lumber compa- 
- ny’s suit against vendor and vendee to 
foreclose a mechanic’s lien alleged that 
yendee in purchasing materials was 
-vendor’s agent, vendor’s answer denied 
agency and alleged a loan from vendor 
to vendee to pay for improvements, 
replication denied that allegation, and 
vendor counterclaimed for foreclosure 
of vendor’s lien as superior to that of 
company, trial court erred in finding 
for company on its motion for judg- 
ment on the pleadings in absence of 
any evidence on questions of agency 
and estoppel or on other controverted 
jssues and for vendor on his counter- 
aim on a similar motion.—Baughman 
y. Foster Lumber Co., 113 P.2d 423, 
-. Kan. In action against bank to re- 
ver balance of sum deposited by 


agreed upon different disposition of the 
_ property, and that bank had made pay- 
ments pursuant to such agreement and 

ad given plaintiff a written statement 
of the fund in its hands belonging to 
plaintiff, was sufficient against motion 
for judgment on the pleadings, not- 

withstanding that father’s will was nev- 
er probated in Kansas.—Hirt v. Buck- 
jin State Bank of Bucklin, 109 P.2d 
471, 153 Kan. 194. 
Ns an. A general denial in a defend- 
-ant’s pleading does not create an issue 


of fact so as to prevent judgment on 


pleadings when later statements in the 

pleadings are such as to agree with the 

‘ts of the petition—Lewis v. Inde- 

ence Hotels Co., 113 P.2d 149, 153 
6 - 


An allegation in answer 
that respondents neither admit nor 
Bis fs eny the allegations of certain para- 
raph of petition due to lack of in- 
formation did not comply with statute 
requiring that each allegation of fact 
of petition shall be specifically admitted 
or denied by defendant, but motion for 
_ judgment on the pleadings on ground 
that there was no denial of such 
, paragraph of petition was properly de- 
nied where, in answering other articles 
of the petition, the defendants specifi- 
cally denied liability to plaintiff in any 
Act No. 157 


damus proceeding must rest solely upon 
the petition and alternative writ, since 
essential averments of the answer must 
be considered denied.—State ex rel. 
— Goar v. Hoffmann, 296 N.W. 24. 
Petition for writ of mandamus by em- 
ployee of State Highway Department to 
compel state highway commissioner to 
pay employee amount that commis- 
sioner reduced his salary, and alterna- 
tive writ issued thereon failed to show 
that employee had a clear and complete 
legal right to moneys asked under pro- 
visions of State Civil Service Act, and 
hence commissioner’s motion for judg- 
ment on the pleadings 
Mason’s Minn.St.1927, § 2553, subd. 4, 
and Mason’s Minn.St.Supp.1940, § 254- 
51 to 254-87, and §§  254-58(3), 254- 
60(4), 254-87.—State ex rel. Goar v. 
Hoffmann, 296 N.W. 24. 

Mo. In quo warranto proceeding, re- 
lators, by filing motion for judgment on 
pleadings, abandoned their previous re- 
ply to return for purpose of such mo- 
tion, by which they claimed that facts 

well pleaded in return constituted no 
_ defense, even if true.—State at Inf. 
_ McKittrick ex rel. Martin y.. Stoner, 
os) 226 S.W.2d 891. 
a, Neb. In action charging respondent 
with contempt for practicing law be- 
fore railway commission without a li- 
cense wherein information alleged that 
respondent conducted proceedings as 
duly licensed attorney and counseled 
and advised his alleged elient with 
reference to law and procedural mat- 
ters, and respondent’s answer admitted 
doing of: the acts alleged, but denied 


a judgment would necessarily be the 


was. granted.- 
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he acted as attorney at law or advised 


as to legal or procedural matters, re- 
lator was not entitled to judgment on 


pleadings, since evidence was required 
to establish whether respondent’s ac- 
tions amounted to unlawful practice 
of. law.—State ex rel. Johnson  v. 
Childe, 295 N.W. 381. 

N.Y.App.Div. As respects plaintiff’s 
right to summary judgment in action 
to recover unpaid interest on a bond 
executed by defendant and another, 
the defense of usury raised a fact is- 
sue as to whether the guaranty was 
exacted in good faith, or was merely a 
device to eonceal a usurious loan. 
Banking Law, § 108.—Wast New York 
Sav. Bank v. Lang, 26 N.Y.S.2d 21, 261 
App.Div. 981. 

N.Y.App.Diy. In action involving a 
contract, defendant, by failing to in- 
dicate ‘specific items contained in 
schedule attached to corporation’s 
complaint which defendant disputed, 
failed to raise any triable issue, and 
hence plaintiff was entitled to sum- 
mary judgment.—Bertolf Bros.  v. 
Leuthardt, 26 N.Y.8.2d 114, 261 App. 


‘Div. 981. 


In action involving a contract, a 
bare statement in. defendant’s answer 
and repeated in affidavit that contract 
was made in New. York unsupported 
by any evidentiary facts, created no 
“issue of fact’? in face of particulars 
furnished by ‘corporation concerning 
making of contract, and hence plaintiff 
was entitled to summary judgment.— 
Bertolf Bros, v. Leuthardt, 26 N.Y.8.2d 
114, 261 App.Div. 981. 

N.Y.Sup. In action by discharged 
Work Projects Administration stenog- 
rapher against local administrator for 
damages for  stenographer’s — alleged 
wrongful discharge, stenographer’s mo- 
tion for judgment on pleadings would 
be denied on ground that issues of fact, 
especially with respect. to administra- 
tor’s alleged malice and stenographer’s 
alleged readiness and ability and will- 
ingness to continue in her employment, 
were raised which. required a trial. 
Civil Practice Act, § 476; Rules of Civil 
Practice, rule 112.—Long v. Somervell, 
22 N.Y.S.2d 931,175 Mise. 119. 

N.Y.Sup. The rule that plaintiff may 
not move for a judgment on the plead- 
ings dismissing a counterclaim in an- 
swer, which also contains denials. of 
material allegations of the complaint, 
is. not applicable to a motion for a 
judgment on the pleadings dismissing 
one of a number of causes of action 
set forth in the complaint, and there- 
fore such motion is determinable upon 
its merits.—Alberts v. Remington Rand, 
23 N.Y.S.2d 892, 175 Mise. 486. 

N.Y.Sup. In action for rent,. motion 
for judgment on fhe pleadings on the 
ground that there was no defense to the 
cause of action alleged involved only a 
“question of law,” where the facts were 
not disputed.—Pangburn v. Stanley 
Mie Strand Corporation, 24 N.Y.S.2d 


N.Y.Sup. A complaint seeking in- 
junction, against trial of union mem- 
bers by union’s executive board, al- 
leging that members of the board had 
been. improperly appointed or re- 
moved, that plaintiffs had preferred 
charges against members of the board 
and president, and that joint council 
refused to appoint substitute for presi- 
dent or to appoint impartial trial 
board, and that other matters showed 
hostility and. prejudice, was suilicient 
against motion for judgment onthe 
pleadings. Rules of Civil Practice, rule 
or bin hats v.. Hibbets, 25. N.Y.S.2d 

N.Y¥.Sup. In proceeding by former 
police officer to procure payment of 
salary and pension, determination of 
date on which officer was declared in- 
sane would not be made on the plead- 
ings, but issue would be referred to 
an official referee for trial unless ap- 
plication were resubmitted on stipula- 
tion regarding, facts with respect to 
the insanity adjudication. Civil Prac- 
tice Act, § 1295; Public Officers Law, 
§ 30; Mental Hygiene Law, § 74.—Sul- 
livan v. Whitney, 25 N.Y.S.2d 773. 

N.Y¥.Sup. A complaint against city 
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property damages and 
juries allegedly sustained as a result) — 
of negligent operation by policeman 
of city-owned police car while in the 
discharge of the policeman’s duties” 
and within the scope of his employ- 
ment stated a cause of action against 
the city, notwithstanding absence of 
allegation that notice of claim had 
been served and therefore city’s mo- 
tion for judgment on pleadings was 
denied. General Municipal Law,  §§ 
50-a to 50-ec; Rules of Civil Practice, 
rule 112.—Schwartz v. City of New 
York, 25 N.Y.S.2d 964. 

N.Y.Mun.Ct. . Where loan made by li- 
censed small loan company was. void 
beeause charge of $16.67 was made for 
insurance on automobile covered by 
chattel mortgage securing note evidenc- 
ing the loan but on borrower’s default 
loan company seized borrower’s auto- 
mobile, in borrower’s action for conver- 
sion of automobile borrower was en- 
titled to judgment on the pleadings. 
Banking Law, § 352; Rules of Civil 
Practice, rule 112.—Pollack v. Madison 
Long Island Personal Loan Co., 24 
N.Y.S.2d 950. 

N.C. In action to foreclose tax liens 
and: to sell property, answer denying 
that town had any authority to levy 
to sell the proper- 
ty assessed, presented ‘‘questions of 
law” only, which lower court could 
dispose of on plaintiff's motion. for 
judgment on pleadings. Code 1939, §§ 
543, 554, 556—Town of Dunn y. Tew, 
13 S8.H.2d' 536, 219 N.C. 286. 

Oxkl. A reply denying each allegation 
in answer inconsistent with allegations 
of petition, without motion to make: it 
more definite or other attack which 
would give pleader opportunity to 
amend, is sufficient to put in issue ‘al- 
legations of defensive new matter in an- 
swer, and judgment on the pleadings 
based thereon will be denied.—Martin 
v. Mutaloke, 105 P.2d 413. 


Okl. Where maker failed to pay note 
at maturity, and payee, in action on 
note, filed petition reciting execution of 
note by maker to payee for a valuable 
consideration, and fact that maker de- 
faulted, answer denying that payee was 
owner and holder of note and alleging 
that payee was not real party in in- 
terest stated no defense, and plaintiff 
was entitled to judgment on pleadings, 
since ownership was presumed to be 
in payee from facts pleaded, and it was 
not necessary for him to formally al- 
lege that he was still owner and holder 
of note.—Schott v. Glen-Dial, Inec., 107 
P.2d, 808. ..; 

Pa.Com.Pl.. Where, in an action to 
enforce the statutory . liability of a 
shareholder of record in an insolvent 
bank, defendant joins as an additional 
defendant the administratrix of an al- 
leged transferee of the shares before 
insolvency, and the additional defendant 
avers that the shares had never become 
the absolute property of her decedent 
but were held by him as collateral. se- 
curity for a debt of the shareholder of 
record, and that the shareholder of 
record had always received the divi- 
dends thereon, judgment will not be 
entered against the administratrix for 
want of a sufficient affidavit of defense, 
but a question of fact is raised for a 
jury.—Bell v. O’Connor’s Ex’rs, 40 D. 
& C, 356. 

Pa.Com.Pl. On a motion for judg- 
ment for want of a suflicient affidavit of 
defense, in an action by a plaintiff to 
recover the balance due for certain lum- 
ber and mill work, it appeared that the 
affidavit of defense alleged, inter alia: 
et lis the defendant denies that the 
item. dated April 19, 1939, Invoice 
V-8588, set forth in plaintiff's Mxhibit 
A was delivered at the special instance 
and oral request of the defendant, and 
on the other hand the defendant avers 
that the goods delivered under said in- 
voice were not the goods ordered by the 
defendant and further avers that the 
defendant ordered wall cases containing 
a. glass front which would open on 
hinges whereas the wall cases furnished 
by the Plaintiff were built in such a 
manner that in order to open the case 


_ly given, of non-compliance and rejec- 


this 
which also had 
en . Immediately after the 
stallation of the said wall cases, the 
fendant notified the plaintiff and his 
duly authorized agent, Mr. Glace, that 
the item referred to under ‘Invoice 
V-8583 in plaintiff's Exhibit A was not 
the material ordered by the defendant.” 
The affidavit also set forth that the de- 
fendant has frequently advised the 
plaintiff that he is willing to return 
the lumber and millwork. The plaintiff 
contended that the affidavit of defense 
is vague and indefinite as to the alleged 
notice that the wall case did not com- 
ply with those ordered, and that the 
affidavit does not set forth an unquali- 
fied and unequivocal notice, immediate- 


tion. Held, that the defendant’s plead- 
ings raise issues of fact which enable 
him to go to a jury, and that judgment 
will not be entered for want of a suffi- 
cient. affidavit of defense—Snyder v. 
Barbush, 50 Dauph. 369. 

Where a case is not free from doubt, 
and there should be a broad inquiry 
into the facts, a rule for judgment for 
want of a sufficient affidavit of defense 
will be discharged.—Snyder v. Barbush, 
50 Dauph, 369. 

As_ respects judgment on pleadings, 
although in strictness the word “im- 
mediately” excludes all mean times, yet 
to make good the deeds and intents of 
parties, it should be construed such 
convenient time as is reasonably requi- 
site to do the thing; it has been con- 
strued to be a stronger term than 
“within a reasonable time,’ and to im- 
ply prompt, vigorous action without 
delay; but whether there has been such 
action is a question of fact, having re- 
gard to the circumstances of the par- 
ticular case.—Snyder - v. 
Dauph. 369. 

Pa.Com.Pl. A, owning certain real 
estate in fee, willed it to his’ widow, 
B, who instituted action in ejectment 
against C, the widow of D who was a 
son of A and B. . Defendant in her an- 
swer set up the defenses that, a few 
years before his death, A in the pres- 
ence of B and C had made a parol gift 
of the land to D, who in his lifetime 
had taken and held undisturbed pos- 
session of the premises with defendant, 
and had spent considerable money in 
making valuable improvements thereon 
in reliance upon such gift. Held, that 
the answer, as filed, is defective in that 
it does not set forth a parol gift from 
A to D sufficient to take the case out 
of the Statute of Frauds; and further 
it fails to state definitely the amount of 
land in question, or that defendant had 
paid taxes thereon and had held pos- 
session in a manner inconsistent with 
A’s ownership, or what improvements 
had been made and whether or not de- 
fendant could be reimbursed therefor. 
Defendant takes rule for judgment on 
the answer.—Olah v. Olah, 42 Lack.Jur. 
10 


Pa.Com.Pl. Where, in petition in 
Common Pleas to stay proceedings on 
sci. fa. sur mortgage pending outcome 
of action in Equity Court, wherein par- 
ties hereto are reversed, to restrain fore- 
closure of mortgage and compel its 
assignment upon payment, of amount 
due thereon, the plaintiffs claim judg- 
ment for want of sufficient affidavit of 
defense on the ground that, irrespective 
of the results of the Equity case, satis- 
faction or payment in part or in full 
of amount due on mortgage, or some 
other legal plea, would be the only de- 
fense, and that the allegations in Bill 
in Equity cannot be incorporated into 
these proceedings, Held, that motion to 
stay sci, fa. proceedings will be allowed. 
While, as a matter of formal pleading, 
the Bill in Equity should be set forth 
in full as an actual defense in this case 
in accordance with provisions of the Act 
of 1705, 1 Smith’s Laws, 57, § 6; but, 
as the matter in question is handled 
by the same Court, it seems unnecessary 
to set forth the allegations in the Bill. 
—Morosini, to Use of First Nat. Bank 
oF Jessup vy. Cappellini, 42 Lack.Jur. 
59. 


Barbush, 50 . 


the cause of the accident, that the ex- 
plosive was part of fireworks used in a 
display shortly before. Instruction to 
jury that if bomb was left as result 
of such exhibition, defendants guilty of 
negligence, but if left by a third par- 
ty, no recovery. Controlling fact was 
for the consideration of jury. On dis- 
agreement and plaintiff’s motion for 
judgment. Held, since testimony that 
employe examined field where fireworks 
display was held, cleaned up fireworks 
remaining, was. oral, binding instruc- 
tions could not be predicated, Nor as 
a matter of law could it be declared 
that act of boy in lighting the bomb 
was such intervening cause as to break 
chain of causation between the negli- 
gence of defendants and the injuries 
which plaintiff sustained. Motion for 
judgment denied.—Malinoski v. Har- 
vey’s Lake Amusement Co., 34 Luz.L. 
Reg.Rep. 232. 

Pa.Com.Pl. Judgment for plaintiff 
cannot be entered on reply raising 
question of law as to a counterclaim. 
Where plaintiff may be entitled to 
judgment for part of its claim, such 
cannot be awarded when there is no 
such motion before the Court.—U. S. 
Rubber Products v. Roth, 34 Luz.L. 
Reg.Rep. 340. 

No authority for rule for judgment 
for lack of sufficient counterclaim. 
Sufficiency is questioned by reply rais- 
ing questions of law, and cannot be 
raised by motion to strike off.—U. S. 
Rubber Products v. Roth, 34 Luz.L. 
Reg.Rep. 340. ; 

Where defendant has returned goods 
to plaintiff, he can at most set off 
against the claim of plaintiff the 
amount he paid, but not this much if 
there is no motion to permit. In above, 
question under Section 20, Practice Act, 
is not whether counterclaim is clear 
enough to entitle defendant without 
amendment to proceed to trial, but 
whether it shows as a matter of law 
that defendant is not entitled to recov- 
er. Any doubt should be resolved 
against entering summary judgment, 
such power being intended only for 
clear cases.—U. S. Rubber Products v. 
Roth, 34 Luz.L.Reg.Rep. 340. 


Fact that defendant pleaded greater 
measure of damages than he could re- 
cover, no reason to decide question of 
law in favor of plaintiff—U. 8S. Rubber 
Pod v. Roth, 34 Luz.L.Reg.Rep. 

40. 


Pa.Com.Pl. Where an _ action is 
brought in Pennsylvania on a judgment 
recovered in the City Court of New 
York City, State of New York, and the 
exemplification sets forth that the de- 
fendant was served with a summons, 
notice and order of one of the justices 
of said court by affixing a true copy of 
each thereof to the outer door of de- 
fendant’s residence, the process server 
being unable to gain admittance to the 
defendant’s residence, or to find a per- 
son of proper age at the residence to 
receive such copies for defendant, and 
the record further sets forth that an 
order was signed by one of the justices 
of said court directing service upon the 
defendant in the manner above men- 
tioned because he is evading personal 
service, an affidavit of defense raising 
questions of law and alleging that the 
provisions of § 10 of the Act of April 
14, 1851, P.L. 612, 12 P.S. § 932, apply 
thereto, cannot be sustained.—Harte & 
Co. v. Helfgott, 27 North. 400. 

Whether or not the defendant was 
evading service or whether or not the 
said city court had jurisdiction against 
the defendant in the judgment sued up- 
on is a matter of defense and must be 
raised in an affidavit of defense to the 
merits.—Harte & Co. v. Helfgott, 27 
North. 400, 

Pa.Com.Pl. The defense of statute 
of limitations and the equitable plea of 


: ons of law, w ¥ 
the claim was based upon unpaid inter. 
est according to the teris Cf a_-coupo: 
attached to corporate bonds.—Chartier 
Trust Co. v, Lincoln Gas Coal Co. 
lagen Us ; ; 

_Pa.Com.Pl. Where a defendant 
nies that he had knowledge of 
facts contained in’ the correspo 
paragraphs of the statement of clai 
and where the facts are of such a 
ture that had the defendant made t 
most rudimentary investigation or 
quiry, he might have been fully i 
formed, and where such facts ar 
such a nature as to not be wholly wi 
in the knowledge of the plaintiff, 
on the contrary are facts more o 
generally known throughout th 
munity, such denial is insufficien’ 
prevent judgment.—Krohner vy. 
ner, 7 Sch.Reg. 302. I 

Pa.Com.P1. Judgment may be 
tered by default for want of an affida- 
vit of defense in an action brought 
against the executors upon a debt « 
tracted by the decedent.—Broi 
Caruthers’ Hstate, 23 West. 138. - 

Utah. A motion by plaintiff 
judgment on the pleadings can on 
stand on the basis that defenda: 
answer admits all plaintiff’s m 
allegations and offers nothing 
or by way of avoidance, and is 
der only when the answer raises no 
issue or states no facts which in 
could be a defense to any part ¢ 
plaintiff’s claim as covered in the mo 
tion.—Harman y. Yeager, 110 P.2d 852. 

Utah. If the facts alleged in defend 
ants’ answer may fairly and _ properly 
be said to join issue with allegations 
of complaint, plaintiff's motion — 
judgment on the pleadings should 
be granted.-Harman y. Yeager, 
P.2d 352. ‘ 
In action to quiet title, answer 


5 


specified dimensions, plain 
sought to quiet title to the strip, an , 
denying plaintiff’s possession of dis- — 


r 


though not constituting a positive d 
nial of plaintiff's allegations was n 
an admission of plaintiff’s claims ar 
manifested an effort to join issue, and 
court, therefore, erred in denying de- 
fendants’ request to amend answer on 
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D.C.Cal. The United States seek 
to condemn a certain parcel of 1 
was entitled to judgment on the plead- 
ings as against defendants basing — 
claims to land solely on their undeter- _ 
mined applications to the Secretary of — 
the Interior for oil and gas leases 


181 et seq., and §§ 221, 226:—U. S. 
833.6 Acres of Land, More or Less 
Terminal Island, Los Angeles Harbor, 
388 E.Supp. 589. t 
Ariz. In suit to abate and enjoin — 
public nuisance, where _ pleadings 
showed that only material fact issue 
raised by defendants was whether their 
horse race betting establishment inter- | 
fered with comfortable enjoyment of 
life and property by entire community 
or neighborhood, or by any consider- 
able number of persons, court’ properly 
rendered judgment for plaintiff on 
pleadings, as such, fact need not be 
alleged or proved in case of nuisance 
per se. Code 1939, § 21-431.—Hngle v. 
Scott, 114 P.2d. 236. : 
Cal.App. Where complaint in action 
for malicious prosecution alleged that 
order to dismiss the criminal action 
was made in response to a motion by 
accused, judgment on the pleadings 
for defendant was authorized under 
rule requiring final termination of the © 
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prosecution and distinguishing between 
dismissal on behalf of prosecution and 
iy dismissal obtained by accused.—Jaffe 
vy. Stone, 106 P.2d 946. f 
; A Cal.App. In mandamus proceeding to 
compel city police and firemen’s pension 
board to pay pension to petitioner as 
‘disabled fireman, where it appeared 
from face of pleadings that no hearing 
after notice to petitioner was had by 
board on his application for pension, 
that minimum evidence of disability 
required by city ordinance was not 
before board, and that neither board 
nor any other fact-finding body ever 
determined that petitioner’s injuries, 
' incurred in line of duty, were sufficient 
to necessitate his retirement from 
active service, board could not be per- 
emptorily ordered to place petitioner 
on pension list and pay him a pension, 
and judgment on pleadings, directing 
issuance of peremptory writ, was im- 
_ proper.—Badger v. Homan, 113 P.2d 


925 
2 : Where pleadings do not state 
any issue of fact it is proper for the 
trial court to give judgment on the 
pleadings. Gen.St.1935, 60-704, 60-710. 
—Lewis v. Independence Hotels Co., 
; 149, 153 Kan. 678. 
In action on written contract 
to recover real estate rentals, an 
attempted counterclaim, wherein de- 
fendant conceded liability under con- 


tract but alleged that contract was 
-improvident and that defendant, who 
was plaintiff's mother, was a poor 


person, and that plaintiff was finan- 
cially able to contribute toward de- 
fendant’s support, and that plaintiff’s 


did not state a cause of action, 


on pleadings was 
-Mason’s Minn.St.1927, § 
_v. Fitzke, 298 N.W. 712. i 
- Mont. A judgment on the pleadings 
for defendant is not warranted if al- 
legations of complaint, liberally con- 
strued, state a cause of action on any 
theory.—Harri v. Isaac, 107 P.2d 137. 
Neb. Where plaintiffs, in action to 
compel insurance company to distribute 
an alleged accumulated surplus to hold- 
ers of participating policies, by moving 
for judgment on the pleadings, in effect 

admitted that divisible surplus allo- 
eated by board of directors for dis- 
tribution was result of sound business 
judgment and was in accord with 
wording of contract of insurance after 
a valid change of articles of company 
had been completed, motion for judg- 
ment on pleadings was properly over- 
ruled. Comp.St.Supp.1939, § 44-415.— 
Brown v. Royal Highlanders, 299 N.W. 
467. 

N.Y.App.Div. Where complaint in eq- 
uity action to reform an agreement and 
enjoin individual defendants from sell- 
ing plaintiffs’ interest in stock of de- 
fendant corporation stated a cause of 
action notwithstanding that defendants’ 
answer alleged that stock was sold to 
a third party after service of complaint, 
an order granting defendants’ motion to 
dismiss complaint on ground that sub- 
ject matter thereof had become aca- 
demic was unauthorized.—Haves_ y. 
Katz, 26 N.Y.S.2d 652, 261 App.Div. 
996, reargument denied 28 N.Y.S.2d 
156, 262 App.Div. 746. 


N.Y.App.Div. While technical defects 
in complaint may not be available on 
an application for summary judgment, 
if the complaint is insufficient, sum- 
mary judgment for plaintiff is not au- 
thorized and where defects cannot be 
remedied defendant on his motion 
should have summary judgment in his 
favor. Civil Praetice Act, § 279.—Busi- 
ness Advisory Bureau v. Stallforth, 28 
N.Y.S.2d 437, 262 App.Div. 162. 

N.Y.App.Div. Defendants’ motion for 
judgment on pleadings dismissing com- 
plaint in action for alleged false arrest 
and imprisonment and malicious prose- 
cution, should have been granted where 
plaintiff's allegations as matter of law 


showed a prima facie cause for plain-. 


tiff’s arrest and prosecution, and plain- 
tiff did not overcome such allegations 
by pleaded allegations that defendants 
committed fraud or perjury or withheld 
material evidence in their possession, 
and matter on which alleged causes of 
action for libel and slander were predi- 
eated was privileged.—Moriondo _ Vv. 
Mandel, 28 N.Y.S.2d 802, 262 App.Div. 
908. 

N.Y.Sup. In taxpayer’s action under 
Civil Service Law to restrain payment 
of salaries to persons alleged to have 
been illegally employed as and contin- 
ued in position of social investigator, 
motion for judgment on pleadings was 
granted under complaint and _ answer. 
Civil Service Law, § 28; Public Welfare 

Rules of Civil Practice, 
rule 112; Const. art. 5, § 6.—Welling 
v. Portfolio, 26 N.Y.S.2d 823. 

‘N.C. Plaintiffs’ demurrer ore tenus 
to defendants’ answer and motion for 
judgment on pleadings challenged suf- 
ficiency of matters set up in answer to 
constitute defense to plaintiffs’ cause of 
action—Adams y. Cleve, 10 S.B.2d 911, 
218.N.C. 302. 

Ohio App. Motion by defendant for 
judgment on pleadings in action to 
perform specifically contract for sale of 
realty, because plaintiff alleged that 
amount of purchase price as shown in 
the pleadings was falsely boosted in 
order to assist plaintiff in procuring a 
loan or making a resale, on ground 
that plaintiff was guilty of fraud, was 
denied, since defendant was a party to 
the fictitious valuation to the same ex- 
tent as the plaintiff, and there was no 
attempt on the part of the plaintiff to 
defraud the defendant. Gen.Code, § 
11601.—Cody v. Landis, 35 N.E.2d 849. 

Pa.Com.Pl. Where, in an action by 
a materialman against a contractor and 
his surety upon a bond given to se- 
cure performance of a contract, the 
surety avers that it has no knowledge 
whether merchandise’ the plaintiff 
claims to have delivered to the princi- 
pal for use in the proses was in fact 
so delivered or used, judgment will be 
entered against the surety for want of 
a sufficient affidavit of defense, since 
it is obvious that it might have ascer- 
tained the facts readily from its prin- 
cipal and _ codefendant.—Pennsylvania 
-Turnpike Commission, to Use of, v. 
Girard Const. Co., 38 D. & C. 1. 


Pa.Com.Pl. In an action by the Com- 
monwealth against an employer, to re- 
cover an amount which the plaintiff 
contended the defendant was liable to 
contribute by reason of its being sub- 
ject to the Pennsylvania Unemployment 
Compensation Law of 1936, P.L. 2897, 
43 P.S. § 751, et seq., the defendant 
filed an affidavit of defense averring 
that an agreement had been entered in- 
to between it and the general con- 
tractor to the effect that the latter 
would deduct the amount of this claim 
from the weekly payroll of the de- 
fendant and pay it to the Common- 
wealth, and that “this procedure was 
agreed to and allowed by the within 
plaintiff (Commonwealth) and continu- 
ed over a period of several months.” 
Held, that since there is a question 
of fact raised by the affidavit of de- 
fense, to the effect that the Common- 
wealth agreed to and allowed the pro- 
cedure, the motion for judgment for 
want of a sufficient affidavit of defense 
cannot be granted.—Commonwealth vy. 
Albert J. Narducci, Inec., 51 Dauph. 33. 


Pa.Com.Pl. On a motion for judg- 
ment for want of a sufficient affidavit 
of defense and new matter, in an action 
by a distributor of films to recover a 
balance alleged to be due for certain 
films, it appeared that the so-called 
‘new matter’ contained, in its first 
paragraph, an allegation of fact that 
the plaintiff “on a number of occasions 
the exact dates of which the defendant 
Robert M. Houser does not have, 
breached its contracts with the said 
Robert M. Houser in the following man- 
ner: The plaintiff mailed to the de- 
fendant Houser films of ‘Short Sub- 
jects’ C. O. D., although the said ‘Short 
Subjects’ had already been fully and 


completely paid for by S 

M. Houser by regular weekly payments 
as provided for in said contracts’’; 
the second paragraph of the “new mat- 
ter” averred that the contracts between 
the parties were “illegal and void being 
in restraint of trade for the following 
reasons,” which reasons were set forth 
at length, the final one being that large 
distributors conducted their business 
with independent exhibitors as a result 
of a combination, conspiracy, and in 
restraint of trade and commerce among 
several states lessening competition and 
tending to create a monopoly, all in 
violation of the Sherman Act, 15 U.S. 
C.A. §§ 1-7, 15 note, and of Section 3 
of the Clayton Act, 15 U.S.C.A. § 14. 
The plaintiff did not file a reply to the 
new matter.” Held, that judgment 
will not be entered, but the plaintiff 
will be allowed 15 days in which to 
file a reply to the averments of fact 
in the first paragraph of the “new mat- 
ter.”—Columbia Pictures Corporation 
v._Nelley, 51 Dauph. 49, 

Judgment, on a rule for judgment for 
want of a sufficient affidavit of defense, 
is, in effect, a judgment, on demurrer, 
and must be self-sustaining on the face 
of the record.—Columbia Pictures Cor- 
poration v. Nelley, 51 Dauph. 49. 

While it is the proper practice to file 
a reply raising questions of law to new 
matter, with a rule for judgment for 
want of a sufficient affidavit of defense, 
judgment may only be entered thereon 
if it appears that there is no con- 
trolling issue of fact raised by: the 
statement of claim and affidavit of de- 
fense, or by the new matter and reply 
thereto.—Columbia_ Pictures Corpora- 
tion v. Nelley, 51 Dauph. 49. 

Where a party asks for summary 
judgment, facts ‘averred by the other 
party must be assumed to be true: 
Summary judgment should be entered 
only in a clear case, and every doubt 
must be resolved in favor of trial by 
jury; summary judgment should not 
be entered for an amendable defect.— 
Columbia Pictures Corporation y. Nel- 
ley, 51 Dauph. 49. 

It also appeared from the briefs that 
the license agreements provided: “If 
the exhibitor shall be prevented from 
exhibiting or the distributor from de- 
livering any of the said motion pictures 
for causes beyond their direct con- 
trol then this license in respect to each 
such motion picture shall terminate and 
revert to the distributor without liabil- 
ity on the part of either party, pro- 
vided reasonable written notice of such 
termination and the cause thereof is 
given. It appeared that the defend- 
ant gave in writing a reason for the 
termination of the contract. Held, on 
question of judgment on pleadings, 
that since the Court is not in posses- 
Sion of all of the facts bearing on the 
necessity for the defendant to terminate 
the contract under this cause of the 
agreement, it is a matter to be decided 
at the time of the trial—Columbia Pic- 
este Corporation v. Nelley, 51 Dauph. 


_Pa.Com.Pl. Plaintiff sued in assump- 
sit claiming rentals due on an oil and 
gas lease which provided for an annual 
payment for every well drilled, the 
product of which is marketed and used 
off the premises, while the gas from 
the well is so marketed and used. De- 
fendant filed an affidavit of defense 
setting up in its new matter that the 
well had been depleted and was not in 
use and that the casing was allowed 
to remain in the well to enable the 
plaintiff to obtain free gas, and that 
until the gas pressure increased so as 
to make operation profitable, no rentals 
need be paid. Held: (a) The clause 
in the lease did not require further 
rental to be paid when the well became 
unproductive and gas was not market- 
ed, and a tenancy at will was thereby 
created, subject to termination by ap- 
propriate notice from either party; (b) 
The supplemental understanding by 
which the casing was left in the well 
did not violate the Statute of Frauds 
and the consideration therefor was de- 
fendant’s leaving the casing in the well 


the said Robert _ , 


for the benefit of the plaintiff; (c) A 
jury question as to the existence of the 
supplemental agreement is created and 
the rule for judgment for want of suf- 
ficient affidavit must be dismissed.— 
Newcomer v. Fayette County Gas Co., 
4 Fay.L.J. 216. 

Pa.Com.Pl. Where, in .action in as- 
sumpsit on book account for batteries 
sold and delivered, defendant’s affidavit 
of defense admits the account and re- 
ceipt of the goods, but claims some 
of the batteries were defective in qual- 
ity and returned to plaintiff six months 
after their receipt, and fails to set 
forth how many batteries were defec- 
tive, when defect was discovered or 
reported, the credit to be allowed or 
whether it was a proper credit in this 
case. Held, that rule for judgment for 
want of sufficient affidavit of defense 
will be made absolute, and the Pro- 
thonotary directed to enter such judg- 
ment, as the defects in the affidavit of 
defense are fatal.—Allan Sales Corpo- 
ration vy. Hammond, 41 Lack.Jur. 89. 

Pa.Com.Pl. Where, in action in as- 
sumpsit, the affidavit of defense sets up 
new matter and the defendant moves 
to strike off plaintiff’s reply to such 
new matter. Held, that motion to strike 
off plaintiff's reply to new matter as 
raised in affidavit of defense will be dis- 
charged. Defendant’s proper procedure 
would have been to take rule for judg- 
ment on new matter for want of a suf- 
ficient reply Rowland vy. Motor Credit 
Co., 42 Lack.Jur. 137. 

Pa.Com.Pl. Judgment for want of 
sufficient affidavit of defense cannot be 
entered in absence of reply to counter- 
claim.—National Radiator Co. v. Wag- 
ner, 35 Luz.L.Reg.Rep. 64. , 

Pa.Com.Pl. Plaintiff’s rule for judg- 
ment for want of a sufficient affidavit 
of defense in an action to recover hand 
money and reimbursement for title fees 
was made absolute, where plaintiffs re- 
fused to accept a deed for real estate, 
the vendor having agreed to convey a 
good and marketable title “clear of all 
liens and encumbrances, excepting ex- 
isting restrictions and easements” and 
the record revealed the grant of a forty- 
foot right of way or easement over the 
premises, as shown on a plan of lots.— 
Zaroda v. Portman, 88 P.L.J. 621. 

Pa.Com.Pl. Judgment was awarded 
plaintiff for want of a sufficient answer 
to a scire facias sur mortgage, where 
taxes and water rents were admitted to 
be in default, but that they were being 
paid according to the provisions of the 
tax abatement acts. These acts do not 
apply to a bond and mortgage repre- 
senting a pre-existing contract between 
the debtor and a party other than the 
taxing authority—Building & Loan 
Ass’n. v. Floyd, 89 P.L.J. 254. 

Pa.Com.Pl. A rule for judgment for 
want of a sufficient affidavit of defense 
in assumpsit by an architect for his 
commission in the preparation of the 
plans and specifications and work done 
in the erection of a building at a cost 
of $77,000.00 was discharged, where 
defendant averred that plaintiff orally 
agreed that the cost would not exceed 
$50,000.00 and that plaintiff was at- 
tempting to modify the terms of the 
written agreement by fraudulent repre- 
sentations. It is not for the court to 
determine the truth or falsity of aver- 
ments in an affidavit of defense.—Pelle- 
grini v. Radiant Soc., 89 P.L.J. 367. 

Pa.Com.Pl. Judgment for want of a 
sufficient affidavit of defense will be 
entered against the defendant for fail- 
ure to comply with rule of pleading re- 
quiring defendant in action for goods 
sold and delivered alleging that goods 
are defective to set forth in affidavit 
of defense specifically nature of alleged 
defects.—Chalfont Hosiery Mills v. Gu- 
zinsky, 7 Sch.Reg. 158. 

§ 952 


Neb. In action charging respondent 
with contempt for practicing law before 
railway commission without a_ license 
wherein information alleged that re- 
spondent conducted proceedings as 
duly licensed attorney and _ counseled 
and advised his alleged client with 
reference to law and procedural mat- 
ters, and respondent’s answer admitted 
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PLEADING 

doing of the acts alleged, but denied 
he acted as attorney at law or advised 
as to legal or procedural matters, re- 
lator was not entitled to judgment on 
pleadings, since evidence was required 
to establish whether respondent’s ac- 
tions amounted to unlawful practice 
of law.—State ex rel. Johnson y. Childe, 
295 N.W. 381. 

N.Y.App.Div. In libel action wherein 
defendant’s amended answer pleaded 
justification of allegedly libelous pub- 
lication, and papers incorporated by 
reference and made part of plaintiff’s 
reply set forth facts whereby material 
allegations of defense of justification 
were substantially admitted, and no 
facts were alleged which defeated the 
admissions, judgment on the pleadings 
for the defendant was warranted.— 
White v. Barry, 28 N.Y.S.2d 93, 262 
App.Div. 732. 

N.C. In action on note, defendant’s 
admission in answer of debt set out 
in complaint entitles plaintiff to judg- 
ment for amount sued for, unless de- 
fendant can properly allege and prove 
valid set-off or counterclaim existing 
when action was commenced, and bur- 
den is on him to do so. C.S. § 521, 
subd. 2.—Barber v. Edwards, 12 8.H.2d 
234, 218 N.C, 731. 
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Pa.Super. In action on life insurance 
policies by administratrix of deceased 
insured’s estate, where plaintiff’s reply 
to new matter in affidavit of defense, 
alleging false and fraudulent answers 
by insured in applications for insurance 
as to his health, admitted answers in 
applications, but stated that plaintiff 
believed there was just and legal de- 
fense to remainder of facts alleged be- 
cause insured was apparently in good 
health and steadily employed up to 
dates of applications and policies and 
for long time thereafter, summary judg- 
ment for defendant for want of suffi- 
ecient reply to such new matter was 
properly denied. 12 P.S. § 389.—Jor- 
dan v. Prudential Ins. Co. of America, 
19 A.2d 485, 144 Pa.Super. 3. 

Pa.Com.Pl. On a motion for judg- 
ment for want of a sufficient affidavit 
of defense, in an action by the settlor 
of a trust against the trustee to recover 
$5800 of the principal of the trust in 
cash, the record indicated, inter alia: 
that the trust agreement, which was 
executed in 1914, provided that the 
trustee ‘‘guarantees the repayment of 
the said principal sum of $13,800, upon 
the termination of the contract, as 
herein provided;”’ that in 1928, the 
trustee invested $8000 of the principal 
in a mortgage given by the settlor’s 
son, whereupon the settlor relieved and 
discharged the trustee from the guar- 
antee of that amount; and that on 
November 13, 1939, the trustee wrote 
to the settlor stating that the trustee 
was in process of liquidation and con- 
sequently unable and not required to 
repay the balance of said principal 
sum in cash, but that the trustee is 
willing to terminate the trust and de- 
liver to the settlor, in addition to the 
son’s bond and mortgage, certificates 
of participation in a successor trustee, 
representing the investment of the fund 
jin another mortgage, and correspond- 
ing deficiency participation certificates 
issued by the trustee’s liquidating trus- 
tees. The defendant, in its affidavit of 
defense, contended, inter alia, that the 
six months written notice of the set- 
tlor’s intention to terminate the trust 
as required by the trust agreement, 
has not been given, and that under the 
provisions of the trust instrument it 
was not required to turn over the prin- 
cipal in cash. Held, that judgment 
must be entered against the defend- 
ant for $5800 and accrued _ interest, 
payable in cash, and the defendant shall 
assign to the plaintiff the $8000 bond 
and mortgage given by the son.—Yort- 


na v. Commonwealth Trust Co., 49 
Dauph. 167. 
Pa.Com.Pl. On a motion for judg- 


ment for want of a sufficient affidavit 
of defense, the plaintiff contended tbat 
there are contradictory allegations in 
the affidavit and that it does not aver 
the dates upon which an alleged writ- 


eee Rant 


ten contract was orally amended or 
supplemented, nor the names of the 
parties who entered into the oral con- 
tract. Held, that although the aver- 
ments of the affidavit of defense are 
somewhat contradictory, the meaning 


of the averments is clear from the af- © 


fidavit as a whole and from the prae- 
cipe for the sci. fa., and that since 
the alleged deficiencies as to dates and 
names may be amended, summary judg- 
ment will not be entered; 


defense.—General State Authorit 
Use of Myers vy. U. 8S. Fidelity & 
anty Co., 49 Dauph. 261. es 

Pa.Com.Pl. On a motion for judg- 
ment for want of a sufficient affidavit 


to 
uar- 


the defend- — 
ant may file an amended affidavit of — 


of defense, in an action by a German _ 


firm to recover 
firm the price of certain merchandise 
sold by the former to the latter, it 
appeared that the defendant 
averred, in its affidavit of defense, that 


from an American | 


had 


prior to the present transaction, it had 


sent money to a resident of Germany 
to pay for certain merchandise to be 
shipped to the present defendant but 
that the money was confiscated by the — 
German Government and the merchan- 


) 


dise never shipped, and that the de=" 


fendant was not permitted to proceed 
with that suit in the German Courts. 


Held, that the affidavit of defense is 
sufficient for the time being, and that — 


“se 
i 


the motion for judgment for want of a — 
sufficient affidavit of defense must be — 


refused, at least until disposition of 
the defendant’s F, to 
suspend proceedings in this action until — 
such time as the German Government 
again permits American citizens to sue 
and recover obligations in the German 


ter S. Schell, Inc., 49 Dauph. 368. 
Pa.Com.P1l. 
ration, 
merchandise sold and delivered, and 
defendant admits part of the elaim, 
but asks for elcome 
of plaintiff for goods not up to stand- 
ard, and plaintiff takes rule for judg- 
ment for amount acknowledged to be 
due and also for judgment for the bal- 
ance of the claim for want of sufficient 
affidavit of defense. Held, that judg- 
ment for the full amount of elaim will 
be entered in favor of plaintiff as af- 
fidavit as to set-off does not state 
wherein certain merchandise was not 
up to standard.—Keebler-Wey]l Baking 
Co. v. Giant Markets, 41 Lack.Jur. 115. _ 
Pa.Com.Pl. Where, in action in as- 
sumpsit for labor done and materials 
furnished on oral agreement, the state- 
ment of claim is specific in its allega- 
tions and is accompanied by copies of 
books of original entry which show a 
series of transactions and payments on 
account within a time covered by the 
statute of limitations, and the affidavit 
of defense makes only general denials of 
averments in the statement, and plain-. 
tiff takes rule for judgment for want 
of a sufficient affidavit of defense. Held, 
that rule for judgment in favor of 
plaintiff will be made absolute—Holt 
Farober Co. v. Lauzar, 42 Lack.Jur. 


Pa.Com.Pl. Trespass instituted,  fil- 
ing of statement, defendant’s counter- 
claim, plaintiff’s reply all within five 
months, case placed on trial lst at five 
terms, after which plaintiff filed amend- 
ed statement served on defendant, and 
fourteen days after such service of 
amended statement, defendant filed af- 
fidavit of defense raising questions of 
law, but did not serve it until ten days 
after filing. Thus a breach of provi- 
sion of statute requiring service within 
five days. But if affidavit filed within 
fifteen days and no judgment by de- 
fault taken between finding of amended 
statement and service of affidavit rais- 
ing questions of law, such affidavit suf- 
ficient to prevent summary judgment. 
Rule to strike off affidavit of defense 
raising questions of law discharged.— 
Hilburt v. Dougherty, 34 Luz.L.Reg. 
Rep. 255. 

Pa.Com.Pl. In suit for recovery of 
life insurance defendant company asked 
judgment in that plaintiff made no 
categorical denial of averment of new 


pending petition to _ 


allowed by agent — 


7 
* 


Tt 


Courts.—Heinrich Mette & Co. v. Wal- 


Where plaintiff, a corpo- 
sues on a book account for — 


matter, in affidavit of defense, concern- 
ing alleged treatment of insured in 
hospitals, for serious ailments, prior to 
application for insurance. Defendant 
- would be so entitled if plaintiff were 
not suing in representative capacity. 
- Where reply to the new matter is in 
compliance with § 7, Practice Act, 12 
P.S. § 389, summary judgment denied. 
—Jordan v. Prudential Ins. Co. of 
_ America, 34 Luz.L.Reg.Rep. 259. 

Et In an action of Scire Fa- 


§ 974 : 
Where cause of action for 
ach of promise to marry was dis- 
sed and complaint was scandalous 
nature, the complaint was stricken 

m record upon defendant’s motion.— 
\. Bo v. C.'D.,.36° F.Supp. 86. PB Ss 
. An unverified motion to dismiss 


ry a 


t 


167(4),, 172-— 
R. v. Brown, 31 


rike Smith*Hurd 
ats. ec. 110, § 162(2).—Wolf v. Park- 
Holsman Co., 33 N.H.2d 235, 309 Il. 
yp. 446. ; 
j Tee Motions to strike pleadings 
and make pleadings definite and certain 
est in the sound discretion of the trial 
eourt, and, unless it appears that the 
trial court’s ruling affects a substantial 
sht and in effect determines the ac- 
on, the ruling is not appealable,—La- 
farpe Fuel Co. v. City of Iola, 105 
P.2d 900, 152 Kan. 445.— 
La. A motion to strike out is not 
uthorized by statute and a_ better 
practice is either to ask for judgment 
on the petition and answer or to ob- 
ject to the introduction of evidence in 
support of any allegation under which 
the evidence might not be relevant. Act 

300 of 1914.—State ex rel. Sutton 
Caldwell, 197 So, 214, 195 La. 507. 
 N.J.Sup. Whether a counterclaim 
should be stricken depends upon 
whether counterclaim can conveniently 
be tried with the main case, and deci- 
sion on such question rests in sound 
discretion of trial court.—D’Orsi v. Gal- 
dieri, 20 A.2d@ 367, 126 N.J.L. 574. 
| N.Y.App.Div. Where defendant did 
not move to dismiss complaint, trial 
court should not have dismissed alleged 
eause of action.—West Washington Cut 
Meat Center v. Solomon, 24. N.Y.S.2d 
209, 260 App.Div. 741. 

N.Y¥.Sup. Portion of defendant’s de- 
mand for bill of particulars calling for 
name or description of employee or per- 
sons representing defendant was struck 
out as calling for evidentiary details 
rather than for an amplification of al- 
legations of the complaint.—Frank vy. 
eons Loeser:. & Co., 25: N.Y:S.2d 

Item of defendant’s demand for bill 
of particulars which called for particu- 
lars relating to defendant’s own affirma- 
tive defense was struck out.—Frank y, 
ee Loeser & Co., 25° N.Y.S/2d 


Ohio. Where amended petition was 
not properly filed, because it did not 
conform to leave granted, court could 
‘strike it from the files or dismiss the 
proceeding.upon its own motion. Gen. 
Code, § 11361.—State ex rel. Houghton 
oe Pethtel, 32 N.H.2d 411, 138 Ohio St. 


§ “INS Sro7 Bh 4) AS il) 
D.C.11l. A motion to strike ig in the 
nature of a “demurrer” and searches 
the whole record.—U. S. v. Van Schaack 
Bros. Chemical Works, 33 F.Supp. 822. 

Cole. In suit to foreclose a chattel 
mortgage, plaintiff's motion to strike 
from court’s files defendants’ demurrer 
to amended complaint and motion to 
make it more definite and certain held 
without merit.—Paoli State Bank vy. 
Barker, (113 P.2d 1004. 

Ga. If a petition sounding in equity 
sets forth a cause of action at law, pe- 
tition will not be dismissed for a lack 
of equity. Code 1933, § 37-901.—Grant 
vy. Hart, 14 S$.B.2d 860: 

Ga.App. Motion to strike answer and 
amendments thereto was in the nature 
of a general demurrer.—Braddy v. W. 
T. Rawleigh Co., 14 S.H:2d 130, 64 Ga. 
App. 682. 

Ohio. Generally, a motion to strike 
from a petition should not be treated 
as a demurrer.—State ex rel. Smith v. 


young; 29 N.E.2d 564, 137 Ohio: St. 
319. 
Pa.Com.Pl. Where, in action in as- 


sumpsit, the affidavit of defense sets up 
new matter and the defendant moves 
to strike off plaintiff's reply to such 
new matter, held, that motion to strike 
off plaintiff's reply to new matter as 
raised in affidavit of defense will be 
discharged. Defendant’s proper. pro- 
cedure would have been to take rule 
for judgment on new matter for want 
of a sufficient reply.—Rowland v. Motor 
Credit Co., 42 Lack.Jur. 137. 

Pa.Com.Pl. It is bad practice to file 
a motion to strike off and an affidavit 
of defense at the same time.—kKiefer v. 
Baran, 19 Leh.L.J. 231. 


§ 977 
See Forrest v. Koyl Securities Ltd. 
[1940] 3 Dom.L.R. 170. 
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Ga.App. Unless amendment to peti- 
tion was necessary to open up some 
new avenue over which plaintiff pro- 
posed to transmit testimony which 
eould not be introduced under the then 
existing petition and answer,: it was 
proper for the trial court to strike the 
amendment; otherwise, it was error.— 
Glisson v. Bankers Health & Life Ins. 
Co., 13 S.H.2d 84. 

N.J.Cir.Ct. A general motion to strike 
an amended answer was equivalent to 
a general demurrer, 
of the answer was good and raised 
fact questions required to be. deter- 
mined by a jury, the motion was. de- 
nied.—Mandell v. Passaic Nat. Bank & 


Brae Co., 14: A.2d 523,:-18 N.J.Mise. 
N.Y¥.Sup. Where amended complaint, 


though lengthy, pleads facts covering 
number of years and series of transac- 
tions, attempted to be set forth in 
chronological order, and alleges but 
one cause of action in equity, arising 
out of series of continuing acts, motion 
to dismiss it as violating requirements 
of good pleading and alleging several 
eauses of action, not separately stated 
and numbered, must be denied. Rules 
of Civil Practice, rule 106.—Drivas v. 
Lekas, 23 N.Y.S.2d' 1015, affirmed 238 
N.Y.S.2d 1018, 260 App.Div. 865. 
Ohio. Where amended petition was 
not properly filed, because it did not 
eonform to leave granted, court could 
strike it from the files or dismiss the 
proceeding upon its own motion. Gen. 
Code, § 11361.—State ex rel. Houghton 
oy Pethtel, 32 N.H.2d 411, 138 Ohio St, 


Pa.Com.Pl. On a motion to strike off 
an amended statement, in an action by 
a distributor of motion pictures films 
against an operator of a theatre and 
his alleged undisclosed principal, on a 
contract for the furnishing of films by 
the plaintiff to the defendants, the lat- 
ter contended, inter alia, that paragraph 
20 of the statement is indefinite in that 
it does not aver what films were ex- 
hibited nor when they were exhibited. 
Paragraph 20 provides: ‘Subsequent 
to the execution of said contracts, the 
defendant Robert M. Houser, acting as 
aforesaid, and for and on behalf of his 
undisclosed principal, Thomas J. Nel- 
ley, entered into the performance there- 


and where part 


cens 
fat) said Theatre.” — 
Held, that since the suit is no 
for films already exhibited but he 
available under the contract, perform- 
ance of which was refused ees de- 
fendants, the allegations of the para- 
graph are only in the nature of an in- 
ducement showing that the defendants 
entered into the performance of the con- 
tract; it is, therefore, unimportant for 
the plaintiff to make a detailed state- 
ment of the films for which no claim is 
made.—Columbia Pictures 
vy. Nelley, 49 Dauph. 342. 

Vt. An amendment which changes 
the form of an action should not be 
allowed, and consequently can be at- 
tacked by a motion to’ dismiss or strike 


Corporation 


out. P.L. 1579.—Smith v. Badlam, 16 
A.2d 182. 
Vt. In action of contract in the com- 


mon counts by purchaser of realty hav- 
ing an apple orchard thereon, wherein 
a specification was filed setting forth 
“Po 1000 trees at $3:00 $3000.00,” an 
amendment to declaration by adding 
a count in tort alleging that ' defend- 
ants induced plaintiff to buy realty by 
falsely representing that there were 3,- 
500 trees in orchard, when orehard 
contained only 2,500 trees, to the dam- 
age of the plaintiff in the sum of $3,000, 
was improper, and should have been 
struck out as adding a ‘new cause of 
action”. P.L. 1579.—Smith vy. Badlam, 
16: Ai2d: 182. 


§ 982 

> Ga. Where plaintiffs submitted to 
adverse judgment on demurrer that pe- 
tition failed to state cause of action 
for want of essential: averment of plain- 
tiffs’ title to realty involved, and sought 
to amend _ petition to conform. to the 
ruling, the judgment on the demurrer 
wags the “law of the case,’ and where 
offered amendment failed to make the 
essential averment of plaintiffs’ title, 
the amendment was properly stricken 
on objection.—Rivers vy. Key, 11.8.H.2d 
14, 190 Ga. 852. 


Ga.App. In action for injuries to 
plaintiff's arm by reason of arm being 
caught in saws of gin which defendant 
had installed for plaintiff's employer, 
an amended petition, which showed 
that defendant, in installing gin, acted 
as an_ independent. contractor, . that 
plaintiff was injured after gin was in- 
stalled and turned over by defendant 
to owner and accepted by him, that 
gin as installed was not .a nuisance 
per se, and that it was not so negli- 
gently defective as to be imminently 

angerous to third persons, was sub- 
ject to general .demurrer for. failure 
to state a cause of action, and, where 
subsequent amendment did not cure de- 
fects in petition, sustaining defendant’s 
motion to’ dismiss case was not error. 
—Lane v. Murray Co., 12 S,B.2d 492, 
63 Ga.App. 844. f 


Ill, Allegations disclosing that plain- 
tiff was in possession of realty by vir- 
tue of a sheriff’s deed when plaintiff 
redeemed from a foreclosure sale as a 
judgment. creditor did not allege ‘“ac- 
tual possession” necessary to maintain 
a bill to quiet title or to remove clouds 
from title, and count in _ plaintiff's 
amended pleading alleging, that plain- 
tiff was “‘now’’ in possession referred to 
time when amended pleading was. filed 
and not to time when action was insti- 
tuted, hence such count failed to cure 
vice of original complaint and. was 
properly stricken.—Virst Nat. Bank of 
Assumption v. Gordon, 29 N.W.2d 246. 
374. Ill. 242. 

Kan. Where no appeal had been 
taken from order sustaining demurrer 
to answer in partition action, an 
amended answer filed without leave, out 
of time and after term of court had 
passed, and which contained no. facts 
materially different from those alleged’ 
in original answer, was subject to mo- 
tion to strike as to matter contained in 
original answer.—Mydland v. Mydland, 
112 P.2d 104,/1538 Kan. 497. 

_Neb. Procedure when amended. peti- 
tion filed with leave of court contains 
substantially same allegations as orig- 
inal petition is, before demurrer, to 
call matter to court’s attention by mo- 


t brought bin 
for those | 


; He erage provisi 
sion policy which provided that it did 


ance on the additional automobile, was 
stricken because its allegations were 
inconsistent with second cause of ac- 
tion based on alleged new policy cover- 
ing the additional automobile, amended 
complaint which contained only the 
first cause of action and. wherein all 
allegations which negatived right to re- 
cover on automatie coverage provision 
were omitted, was not subject to motion 
to strike on ground that matter set forth 
therein had been stricken from original 
complaint.—Dunmire Motor Co. v, Ore- 
~gon Mut. Fire Ins. oe 114 P.2d 1005. 


9 

Iowa. In action to restrain defend- 
ants from removing fixtures installed in 
plaintiffs’ building by a subtenant with 
understanding that they should become 
part of realty and that plaintiffs should 
be the owners thereof, the trial court 
erred in striking an amendment to the 
petition and in dissolving a temporary 
injunction on the strength of a mere 
unverified motion containing no denial 
of plaintiffs’ 
filing of an answer or the introduction 
of evidence. Code 1939, § 12524.—Sim- 
mermaker v. International Harvester 
Co.,.298 N.W. 911, 230 Iowa 845. 

N.¥.App.Div. Where original com- 
plaint in action on note contained er- 
roneous transposition of figures. re- 
specting payments of principal and in- 
terest and did not correctly allege 
cause of action intended to be asserted, 
and plaintiff served an amended com- 
plaint correcting errors and alleging a 
cause of action, denial of defendants’ 
motion for summary judgment dismiss- 
ing amended complaint was proper.— 
Upstate Personal Loan Corporation v. 
Gilman, 27 N.Y.S.2d 59, 261 App.Div. 


696. 
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D.C.Ga. In action to set aside judg- 
ment dismissing guardian, to cancel re- 
eeipts and releases used by the guardi- 
an to obtain judgment of dismissal, and 
to require an accounting by the guard- 
jan, on ground that infants were in- 
duced by misrepresentation to execute 
the receipts and _ releases, defense 
sought to be stricken by the infants was 
construable as a denial of any fraud 
either upon the infants or the ordinary 
which related to a material issue of the 
action, and motion to dismiss the de- 
fense was denied. Code Ga.1933, §§ 37- 
219, 37-220, 37-709.—Park y. Park, 37 
F.Supp. 185. 

D.C.Ii]. Where counsel for defend- 
ant, in brief failed to give any reason 
for statement, as a defense, that plain- 
tiff was without capacity to bring ac- 
tion, such defense would be stricken 
unless defendant wished to file a brief 
on such defense.—Teplitzky v. Pennsyl- 
vania R. Co., 38 F.Supp. 535. 

Ala. When a pleading, though not 
frivolous, is supposed to be substan- 
tially defective, as when the facts al- 
leged do not constitute a cause of ac- 
tion or defense, objection must be 
raised by demurrer rather than motion 
to strike—Byrum vy. Pharo, 200 So. 
$22, 240 Ala. 564. 

Alaska. Where answer contained two 
affirmative defenses, the first affirmative 
answer pleading settlement and release, 
and second aflirmative answer setting 
forth statute of limitations, a reply, the 
first paragraph of which went to fact 
of payment, the second paragraph de- 
nying payment, release, or discharge, 
and third paragraph going to statute of 
limitations, was not subject to motion 
to strike on ground that reply con- 
tained more than one defense and was 
not separately pleaded, since, although 
reply contained two defenses to an- 
swers, defenses were not commingled 
and there was sufficient compliance 
with statute.—First Nat. Bank of Sheri- 
dan, Wyo., v. Gustafson, 9 Alaska 60. 

Ariz. Defendants’ motion for judg- 
ment on the ground that complaint 
failed to state a claim upon which 


not apply if insured had other insur-. 


allegations and without the. 


sufficiency of the complaint to state a 


| cause of action and admitted all the 


material allegations therein, Code 1939, 


§§ 21-429, 21-4381.—Snyder.v. Betsch, 
109 P.2d 613 
Conn, In action to enjoin alleged 


conspiracy to violate injunctions re- 
straining violation of an agreement 
which in former action had been ad- 
judicated valid and enforceable, de- 
fendant could not set up matters which 
he had full opportunity to advance in 
defeat of the former action, and allega- 
tions asserting reasons why the agree- 
ment was not valid and enforceable 
were properly expunged on statutory 
ground of ‘‘impertinence.’”’ Gen.St.1930, 
§ 5515.—LaFrance v. LaFrance, 14 A.2d 
739, 127 Conn, 149. 

Fla. Where allegations of. sheriff's 
answer which were sought to be strick- 
en constituted, if true, a good defense 
to the allegations of a petition seeking 
an order requiring sheriff to turn over 
to a eourt receiver certain goods, 
merchandise, and money, allegedly in 
his hands, the motion to strike was 
Deeper denied.—Spivey v. Huss, 3 
So.2d 1 

Ga, Where administrator sought to 
recover possession of land from daugh- 
ter of deceased heir of intestate alleging 
that he had obtained from ordinary an 
order authorizing sale of the land 
and that it was necessary to sell the 
property for the purpose of proper dis- 
tribution, answer of the heir which put 
in issue the existence of an order of 
the court of ordinary authorizing the 
sale and alleging that it was not nec- 
essary to sell the property for the pur- 
pose of distribution for the reason that 
there had been a division of the realty 
by the heirs in kind and that heir’s 
father had received thereunder the land 
in controversy and had gone into pos- 
session stated an issuable defense and 
it was error to strike the answer and 
direct a verdict. Code 1933}; §§ 113-908, 
113-1706, 113-1714.—Hortman v. Vis- 
sage, 12 S.H.2d 294, 191 Ga. 446. 

Ga. In suit for reformation of deed 
on ground of mutual mistake of fact, 
trial court did not err in refusing to 
dismiss case after failure of plaintiffs 
to amend, following sustaining of spe- 
cial. demurrer, where it appeared that 
matters attacked by special demurrers 
were sufficiently set forth in other por- 
tions of petition not so attacked, or in 
any event, that the petition set forth a 
good cause of action even after elimina- 
tion of the stricken parts.—Cheatham 
v. Palmer, 13 S.E.2d 674, 191 Ga. 617. 


Ga. A motion to dismiss petition is 
equivalent of general demurrer thereto, 
and will not reach defects in pleading 
which may be cured by appropriate 
amendment.—Haynes v. Thrift Credit 
Union, 14 §.H.2d 871. 

Ga.App. Generally, a pleading can- 
not be stricken on account of incon- 
sistency, especially when the incon- 
sistency is not taken advantage of by 
eae ake to it specifically.—Atlanta & 
W. Co. v. Truitt, 16 S.B.2d 278. 

iis et In action for price of ma- 
chinery sold to buyer, it was error to 
strike buyer's counferclaim because 
machinery delivered to buyer did not 
equal work done by sample machine 
installed by seller, on the ground that 
counterclaim was inconsistent with the 
theory of the statement of the defense. 
—Foote Bros. Gear & Machine Corpora- 
tion v. Maplewood Machinery Co., 29 
N.H.2d 869, 307 Ill App. 237. 

Ii.App. In action for damages for 
instituting insanity proceedings against 
plaintiff without probable cause, where- 
in defendants relied on adjudication of 
insanity by county court, reply indicat- 
ing, but not stating positively or on 
information or belief, that adjudicea- 
tion was countermanded shortly after 
it was made, and that through mere in- 
advertence the name of acting judge 
who signed the adjudication was not 
obliterated, was properly stricken out 
as not stating allegations positively or 
on information or belief and as col- 
laterally attacking the admitted judg- 
ment of a court of record. Smith-Hurd 
Stats. ce, 110, §§ 159, 169.—Ebel v. 


neler could be. granted questioned the. 


oo 
A 


y Mi 


Garclns, 30 ‘NB 149, 307 nia ; 


oon: ‘App. In action ‘against Delaware © 
corporation’s directors for loss result- 
ing from alleged wrongful authoriza-_ 
tion by the directors of the nance of 
stock for a note secured only by the i 
issued stock in violation of Delaware 
constitutional and statutory provisions 
forbidding the issuance of stock for any _ 
consideration other than money, servic- 
es, or property, where denials were — 
made and issues created by motion to — 
strike the complaint and defendants es 
were duly informed as to the charges — ie 
made against them, it was error to sus- pis 
tain the motion to strike. Rey.Code ‘Del. : 
1935, § 2046; Smith-Hurd Sate Il. 
110, § 166(2) ° Const. Del. art. 73 
Arndt y. Abbott, 32 N.E.2d 342° 30 Si 
LLApp. 633. 

in. App. In action for injuries s 
tained in head-on automobile collision, 
complaint alleging that plaintiffs were 
in exercise of ordinary care and that 
defendant’s truck was. operated © 
wrong side of highway, and that such 
operation was willful and wanton and — 
constituted reckless driving within th 
statute, and was the proximate cause 
the collision was suilicient as agai 
motions to dismiss and in- bk 
ae TEL, 


that in law it does not constitute pe 
fense. Smith-Hurd Stats. c. 

167, subd. 4.—Noyes v. Gold, 34 Nitid 
di 310 IllApp. 1. x 
In libel suit based on news- 


soliciting money for patent incringe- 
ment suits and commenting on histor 
of litigation and its recently unsuc 
cessful termination together with : 
implication that investors in the enter- 
prise would probably lose their hard- _ 
earned savings, complaint was proper- 
ly dismissed on defendants’ imouo ay 
where plaintiffs were not charged with 
perpetrating a fraud, none of the 
plaintiffs except one was named in the — 
article, and tnere was no _ allegation 
that plaintiffs were injured.—Kulesza — 
v. Chicago Daily News, 35 N.H.2d abe a 
311 LlLApp. 117. ; 
In a libel suit, a motion to dismiss 
will be sustained if the words alleged 
to be libelous are not reasonably or 
fairly capable of the construction — 
placed on them by plaintiffs, and it is— 
for the court to decide whether the 
publication was reasonably capable of 
the meaning ascribed to it in the innu- — 
endo.—Kulessa v. Chicago Daily News, 
30, N-B.20d,617,. 311 DAD. ein, 4 
W here complaint in libel suit alleged 
that article complained of appeared in 
newspaper published by corporate de- — 
fendant and that individual defendant 
was the editor and publisher of the 
newspaper, supervised and controlled © 
its publication and circulation, and- 
directed and controlled the policies of — 
the corporate deiendant, complaint was- 
properly dismissed as against individu- 
al defendant in absence of any allega- 
tion in any way connecting him with 
the article—Kultesza vy. Chicago Daily 
News, 35 N.H.2d 517, 311 Ul.app. 117, 


Ind.App. The sufficiency of facts to 
state a cause of action cannot be chal-— 
lenged by motion to strike out.—Uni- 
ee Credit Co. v. Collier, 31 N,H.2d 

The sufficiency of a pleading in mat- 
ters of substance must be tried on de- 
murrer and not on motion to strike out. 


—Universal Credit Co. v. Collier, 31 
N.H.2d 646. 

Iowa. In foreclosure proceedings, an- 
swer alleging that owner of mortgage 
agreed to receive and accept, in full 
satisfaction of mortgage, a sum less 


than amount due, and agreed to accept, 
in lieu of cash, bonds issued by fed- 
eral land bank upon delivery of which 
bonds satisfaction of mortgage woula 
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be delivered, was properly stricken, in 
absence of allegation that mortgagors 
_ performed agreement, or that loan from 
_ Jand bank was secured, or that mort- 
gagors were ready and able to perform, 
since without performance on part of 
mortgagors there was no new agree- 
ment which could supersede original 
 contract.—Boyd v. Christiansen, 293 
NW. 826. 
; Ky. In action on accidental death 
benefit clause of life policy precluding 
recovery if death was caused directly 
or indirectly from any Violation of law 
_ by the insured, the trial court erred in 
striking from insurer’s answer allega- 
tions that insured’s death was caused 
directly or indirectly by his alleged 
- violation of law, namely, purchase and 
consummation of bootleg whisky, 
: drinking of intoxicating liquors in a 
public place, and breach of an ordi- 
nance of the city of Owensboro.—John 
-- Hancock Mut. Life Ins. Co. v. Long, 149 
 §.W.2d 510, 285 Ky. 757. 
La. No matter how serious com- 
plaints are in petition, unless prayer 
asks for relief by proper judgment 
under proper procedure, suit will be 
dismissed on plea of no cause of action. 
—State ex rel. Brown v. United Gas 
Bee e Service Co., 2 So.2d 41, 197 La. 


ye Mo. A motion to strike allegations 
of facts from return to amended alter- 
native writ of mandamus must be over- 
ruled if such allegations are involved 
ina decision of the cause.—State ex rel. 
Smith v. Hull, 152 S.W.2d 106, trans- 
ferred 147 S.W.2d 214. 

-_ NJ. In suit to set aside a transfer 
of stock as fraudulent, a counterclaim 
by nonresident defendants for damages 
against sequestrator who impounded 
certain shares of stock under direction 
of the court, sounded in tort and 
hence was properly stricken, since tort 
action is cognizable at law only and 
not in equity. N.J.S.A. 2:29-89.—State 
of Ohio ex rel. Lien v. Tartalsky, 19 A. 
2d 625, 129 N.J.Bq. 372. 

- N.J.Ch. A motion to strike reply to 
defense was denied where, so far as it 
applied to complainant’s answers to 
causes of action in the counterclaim, 
such motion raised disputed questions 
of fact and complainant’s affidavit rais- 
ed points sufficient to warrant full 
_  hearing.—Fidelity Union Trust Co. v. 
Prudent Inv. Corporation, 19 A.2d 224, 

' 129 N.J.Hq. 255. 

N.J.Sup. Where all relevant facts are 
admitted by both parties and.only law 
question is left for determination, de- 
- fendant’s motion to strike complaint as 
stating no cause of action will be con- 
sidered on its merits, though its pro- 
ecedural propriety is questionable be- 
cause complaint on its face states cause 
of action and grounds of motion would 
have been stated more properly by way 
of answer.—Faitoute Iron & Steel Co. 
v. City of Asbury Park, 19 A.2d 445, 19 
N.J.Mise. 322, affirmed 21 A.2d 796, 
127 N.S... 239. 

Where Supreme Court by order ap- 
proving modified plan for refunding of 
city’s bonded indebtedness, expressly 
retained jurisdiction over refunding 
proceedings in accordance with statute 
for purpose of determining matters 
provided for its determination under 
such plan, the complaint in subsequent 
action, brought without Supreme 
Court’s permission, required by statute, 
to recover on city bonds and interest 
coupons, will be stricken on defendant’s 
motion. N.J.S.A. 52:27-1 et seq., 52:- 
27-34 et seq., 52:27-38.—Faitoute Iron 
& Steel Co. v. City of Asbury Park, 19 
A.2d 445, 19 N.J.Mise. 322, affirmed 21 
A.2d 796, 127 N.J.L. 239. 

N.J.Sup. Whether a counterclaim 
should be stricken depends upon wheth- 
er counterclaim can conveniently be 
tried with the main case, and decision 
on such question rests in sound discre- 
tion of trial court.—D’Orsi v. Galdieri, 
20 A.2d 367, 126 N.J.L. 574. 

N.J.Cir.Ct. In action against bank to 
recover part of plaintiff's savings ac- 
count withheld under loan transaction 
allegedly disafirmed on ground of in- 
fanty, defense setting up voluntary 
repayment by plaintiff of loan for 
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which plaintiff pledged her account as 


collateral security and contemporaneous 
return to plaintiff of collateral note, 
passbook, and check to bank’s order 
would not be stricken on motion, where 
the pleadings raised a fact question 
concerning whether plaintiff or her 
father obtained the proceeds of the 
loan.—Mandell v. Passaic Nat. Bank & 
peut Co., 14 A.2d 528, 18 N.J.Misce. 


N.Y.App.Div. Where recovery was 
sought in first count for refusal of de- 
fendant to serve plaintiff in public res- 
taurant because plaintiff was colored, 
count seeking damages sustained by 
plaintiff by reason of her being com- 
pelled to leave restaurant without serv- 
ice, failed to state a cause of action be- 
yond that alleged in first count and 
was subject to motion to dismiss.— 
Carter v. Tarantelli, 22 N.Y.S.2d 263, 
259 App.Div. 1068. 

N.Y.App.Div. In action by corporate 
owner for rent, based on a sealed in- 
strument executed by another corpora- 
tion as agent without mention of prin- 
cipal, complaint was properly dismissed 
on defendant’s motion on ground that 
plaintiff could not maintain action as 
undisclosed principal, and that action 
was barred by limitations —52 & 58- 
27th Street, Jackson Heights v. Keeler, 
22 N.Y.S.2d 882. 

N.Y.App.Div. A complaint alleging 
that at various times named defendants 
had transferred or caused to be trans- 
ferred to themselves money and assets 
of a corporation without benefit to the 
corporation, did not state a cause of ac- 
tion for the recovery of such money 
and assets by stockholders of the cor- 
poration and should have been dis- 
missed on motion, as such complaint 
merely alleged legal ‘‘conclusions’’ 
without setting out the facts on which 
alleged right of recovery was based.— 
Davis v. Cohn, 23 N.Y.S.2d 104 260 
App.Div. 624. 

In stockholders’ action to recover ex- 
cessive salaries and other payments 
made to directors of corporation, a 
complaint alleging generally that sal- 
aries and other payments to defend- 
ants were excessive, followed by state- 
ments showing plaintiffs’ ignorance as 
to amount of such payments, should 
have been dismissed on motion, as the 
admission of ignoranee as to amount 
negatived any claim of excessiveness.— 
Davis v. Cohn, 28 N.Y.S.2d 104, 260 
App.Div. 624. 

N.Y.App.Div. In negligence action 
against railroad for death, separate de- 
fense, that accident occurred while de- 
ceased was using a pass containing a 
provision releasing railroad from dam- 
ages for negligence, was not subject to 
be stricken out on motion.—See v. New 
York Cent. R. Co., 23 N.Y.S.2d 238. 


N.Y.App.Div. A pleading of fraud, in 
defense to action on notes consisting 


_of allegations as to false promises and 


warranties of quality of goods to be 
manufactured by payee under a con- 
tract which constituted part of the con- 
sideration for the notes, was insuffi- 
ecient in law and should have been 
stricken, since the false representations 
alleged related only to future acts of a 
promissory nature. Rules of Civil 
Practice, rule 109, subd. 6.—Pennsyl- 
vania Rubber Co. v. Miller, 23 N.Y.S.2d 
513, 260 App.Div. 485. 

N.Y.App.Div. In action to recover 
damages for breach of covenant in con- 
tract for sale of realty, questions 
whether plaintiffs waived anticipatory 
breach or were estopped from relying 
thereon might be question of fact to be 
determined on trial and therefore mo- 
tion to strike affirmative defense rais- 
ing such questions from defendant’s 
answer was properly denied.—Desz v. 
Lincoln Say. Bank of Brooklyn, 23 N. 
Y.S.2d_ 699, reversing 19 N.Y.S.2d 663, 
174 Mise. 263, appeal granted 20 N.Y. 
8.2d 670, 259 App.Div. 914. 

N.Y.App.Div. In action by insured 
to recover additional premiums alleg- 
edly paid under protest on policy cov- 
ering oil shipments, affirmative de- 
fenses whereby insurer attempted to 
show that money advanced by insured 
for increased premiums was paid vyol- 


yo 


untarily, and without objection or pro- 


test, and that there was no mistake 


of the parties which would justify the 
recovery by insured of money so paid, 
were improperly stricken out even if 
insurer under its general denial could 
have presented proof to sustain such 
position since the affirmative defenses 
tended to clarify the issues.—Murray 
Oil Products Co. v. Hanover Fire In- 
surance Co., 24 N.Y¥.S.2d 763, 261 App. 
Div. 809, modifying 24 N.Y.S.2d 101. 

_N.Y.App.Div. Where it was well- 
nigh impossible to determine exactly 
what defendant had in mind in pre- 
paring his so-called fourth defense and 
counterclaim, and it was only by wad- 
ing through a mass of irrelevant alle- 
gations that court could reach a con- 
clusion regarding the so-called facts on 
which defendants relied for their claim 
of usury, and other claims, motion to 
strike fourth defense and counterclaim 
was improperly denied. Civil Prac. 
Act, § 241.—Manufacturers Trust Co. 
v. _Weitemeyer, 24 N.Y.S.2d 794, 261 
App.Div. 281. 

N.Y.App.Div.. Causes of action as- 
serted by trustee in bankruptcy based 
on alleged course of conduct by which 
defendants took advantage of debtor’s 
financial condition after their own 
breach of contract with debtor had 
caused the financial decline of debtor 
and placed it in their control were 
sufficiently alleged as against motion to 
dismiss.—Warthman vy. Manufacturers 
Trust Co., 25 N.Y.S.2d 361. 


N.Y.App.Div. Where plaintiff was in- 
jured while riding in automobile owned 
by her and operated by husband in 
Vermont while husband was allegedly 
engaged in defendant’s business, that 
both parties were required to adopt 
inconsistent positions to maintain their 
arguments for and against defense that 
operator’s negligence should be at- 
tributed to owner-occupant and defense 
that Vermont guest statute preclud- 
ed recovery by plaintiff, in that first 
defense was based on claim that plain- 
tiff was in control as owner-occu- 
pant, whereas second defense alleged 
that defendant had control and plaintiff 
was a guest, was not of itself sufficient 
to warrant striking out of either or 
both defenses. P.L.Vt. 5113.—Willis v. 
Fitzgerald Bros. Brewing Co., 25 N.Y.S. 
2d 647, 261 App.Div. 357. ; 


N.Y.App.Div. In action against city 
school board for injuries to student re- 
sulting from teacher’s negligence, cause 
of action based on. statute requiring 
school authorities to save harmless all 
teachers from claims resulting from 
their negligence should have been 
stricken out on motion, since pleading 
and proof thereof on trial might preju- 
dice defendant. Education Law, § 569- 
a; Rules of Civil Practice, rule 106.— 
Massimilian vy. Board of Education of 
School Dist. of City of Niagara Falls, 
25 N.Y.S.2d 978, 261 App.Div. 428. 


N.Y.App.Div. In action by pedestrian 
for injuries sustained by tripping in 
hole alleged to have been created in a 
public sidewalk by defendant railroad 
and another, wherein complaint alleged ~ 
an absolute nuisance, as well as negli-. 
gence, trial court erred in striking out 
defense that hole was made under a 
permit from city, since defendants were 
entitled to prove that hole was made 
under the permit.—Nuccio v. Long Is- 
land R. Co., 27 N.Y.S.2d 655, 262 App. 
Div. 763. 

N.Y.App.Div. Where sufficiency of 
defense depended on finding of whether 
extension agreement sued on was under 
seal, question should not be decided as 
matter of law on motion to strike de- 
fense in absence of recital in instru- 
ment evidencing intention to seal.— 
Froggott v. Welsh, 27 N.Y.S.2d 786, 
262 App.Div. 771, reargument denied 
29 N.Y.S.2d 719, 262 App.Div. 862. 

_ N.Y.App.Div. In action against build- 
ing contractor by subcontractor’s as- 
signee, defenses based on section of 
Lien Law limiting effect which at com- 
mon law was accorded to assignments 
of such nature should not have been 
stricken out. Lien Law, § 15.—Charles 
C, Kellogg & Sons Co. v. De Lia, 28 N. 


d 4, 262 App.Div. 803, reversing 
17_N.Y.S.2d 330, 173 Misc. 156. 
. In action against building contractor 
by subcontractor’s assignee whether 
such payments as contractor might 
have made to subcontractor after no- 
tice of assignment were wrongfully 
and improperly made should not have 
been determined on affidavits on mo- 
tion to strike out answer and for sum- 
mary judgment, but should await 
demonstration of facts on trial. Lien 
Law, § 15—Charles C. Kellogg & Sons 
Co. v. De Lia, 28 N.Y.S.2d 4, 262 App. 
Diy. 803, reversing 17 N.Y.S.2d 330, 
173 Mise. 156. ane 
N.Y.App.Div. On motion to dismiss 
complaint for failure to state a cause 
of action, bare allegations of wrong- 
doing based on undisclosed facts will 
~ not support a eause of action.—O’Brien 
v. City of Rome, 29 N.Y.S.2d 456, 262 
App.Diy. 940. \f 
N.Y.Sup. A motion attacking a com- 
plaint as a whole will be denied if the 
complaint contains a cause of action 
sufficiently stated, and to such extent 
each alleged cause of action in a com- 
plaint supports the others and is in 
turn supported by them.—Savage Vv. 
Mathieson Alkali Works, 22 N.Y.S.2d 
692, 174 Mise. 1022. . 
N.Y.Sup. The nature of action is not 
affected by prayer of complaint for re- 
lief, and fact that plaintiffs ask for 
wrong relief or are not entitled to all 
or any of relief sought or that such 
relief is inconsistent with cause of ac- 
tion stated is immaterial, as regards 
motion to dismiss but relief to be 
awarded must be left to trial court for 
determination, if complaint states cause 
of action.—Drivas v. Lekas, 23 N.Y.S.2d 
1015, affirmed 23 N.Y.S.2d 1018, 260 
App.Div. 865. . 
N.Y.Sup. In action to recover past- 
due installments of interest on bond 
secured by mortgage which defendant 
had allegedly assumed to pay by rea- 
son of a covenant of assumption in a 
deed, whether defendant was a party 
to transaction by which title to mort- 
gaged property was taken in names of 
third persons, one of whom plaintiffs 
claimed was defendant, could not be 
considered on defendant’s motion to 
dismiss complaint under Rule of Civil 
Practice, since question of defendant’s 
liability on covenant of assumption was 
an issue to be tried and not disposed 
of on affidavits. Rules of Civil Prac- 
tice, rule 107.—Futherer v. Agnew, 24 
N.Y.S.2d 273, affirmed Futherer v. An- 
gelidis, 25 N.¥Y.S.2d 207, 261 App.Div. 
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N.Y.Sup. In action for libel, alleged- 
ly committed by accusing plaintiff of 
improper relations with head of a for- 
eign government, complete defense of 
truth as justification, which was as 
broad as the charge made in the article 
complained of, would not be stricken 
out on motion.—Verne v. Time, Inec., 25 
N.Y.S.2d 185. Dn. 

N.Y.Sup. The Rules of Civil Prac- 
tice dealing with motion for judgment 
when defect appears on face of com- 
plaint and authorizing a plaintiff to 
serve notice of motion to dismiss a 
counterclaim or strike out a defense 
consisting of new matter, where cer- 
tain defects appear on face thereof, do 
not apply to a motion to strike out a 
elaim as authorized by the section of 
the Civil Practice Act dealing with con- 
troversy between defendants. Civil 
Practice Act, § 264; Rules of Civil 
Practice, rules 106, 109.—Levy v. 139 
Bast Seventy-Ninth Street, 27 N.Y.S.2d 
247. 

N.Y.Sup. Where an issue of fact was 
presented by defendant’s affirmative 
defense, such defense could not be dis- 
posed of by motion, such as plaintiffs’ 
motion to strike out affirmative de- 
fenses and counterclaims and for sum- 
mary judgment.—Gardella v. Hagopi- 
an, 28 N.Y.S8.2d 250, appeal granted 29 
N.Y.S.2d 724, 262 App.Div. 889. — 

N.Y.Sup. In contractor’s action 
against town for labor and materials 
supplied and for breach of contract, 
motion to dismiss complaint on ground 
that contractor’s demand had been re- 
leased was denied where moving affi- 
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davits purported to show that contrac- 
tor had assigned to surety on bond 
given town, all payments due from 
town and had empowered surety to 
collect payments and give release, and 
that Surety had given release, but an- 
swering affidavit purported to show 
that copy of agreement between con- 
tractor and surety was on file with 
town board, that town was notified of 
dispute as to surety’s authority to give 
release, and that surety had given re- 
lease for over $15,000 less than was 
actually due. Rules of Civil Practice, 
rule 107.—Petrossi Bros. Contracting 
Corporation v. Town of Greece, 29 N.Y. 
$.2d 305. 

.N.¥.Sup. On defendant’s motion to 
dismiss complaint and causes of action 
therein charging libel on grounds that 
they failed to state a cause of action, 
the question was not whether publica- 
tions could be found by keen and dis- 
criminating analysis to charge nothing, 
but whether their natural import could 
be considered libelous by average read- 
er of newspaper wherein publications 
were made, and test was whether, to 
mind of an intelligent man, the tenor 
of published articles and language used 
naturally imported a criminal or dis- 
graceful act to plaintiff.—Hall v. Bing- 
hamton Press Co., 29 N.Y.S.2d 760. 

N.Y.Co.Ct. Where no triable issue of 
fact was raised by answer, other than 
question of damages for which judg- 
ment might be granted plaintiff, answer 
would be stricken out as insufficient as 
a matter of law, and an assessment to 
determine the amount of damages 
would be granted for a hearing to be 
held by a referee. Rules of Civil Prae- 
tice, rule 113.—Hubbard v. Banker, 24 
N.Y.S.2d 289, affirmed 28 N.Y.S.2d 198. 
260 App.Div. 901. 

Pa.Com.Pl. Where a. statement of 
claim sets forth a good cause in sub- 
stance but is vague and indefinite, de- 
fendant’s proper remedy is a motion 
to strike off.—Hall v. Tuccelli, 40 D. 
&aC1533% 


Pa,Com.Pl. Paragraph 21 of the 
statement provides: “In pursuance to 
the provisions of said contract, plaintiff 
mailed to the defendant Robert M. 
Houser, acting as aforesaid, due notices 
of availability of various motion pic- 
ture photoplays or films included in 
said contracts.” Held, that motion to 
strike out statement must be sustained 
as to this paragraph; the defendants 
are entitled to know what films were 
available and when they were so noti- 
fied.—Columbia Pictures Corporation vy. 
Nelley, 49 Dauph. 342. 

Paragraph 23 of the statement pro- 
vides: “Plaintiff avers that on or about 
November 24, 1937, it was notified by 
the defendant Robert M. Houser that 
the Strand Theatre had been transferred 
and that ‘all bookings after that date 
are void,’ and ‘kindly govern yourselves 
accordingly’.” Held, that motion to 
strike out statement must be sustained 
as to this paragraph because it does not 
state what agent, officer or employee 
of the plaintiff was notified by Houser, 
nor where nor how the notice was giv- 
en.—Columbia Pictures Corporation vy. 
Nelley, 49 Dauph. 342. 


Paragraph 24 of the statement pro- 
vides, that Thomas J. Nelley “either 
sold, leased, transferred or otherwise 
parted with the possession of said 
Strand Theatre, of his interest therein, 
and that the transferee thereafter com- 
menced the operation thereof for and 
on his or its own account, and has since 
been operating the same for his or its 
own benefit and behalf.” Held, that 
motion to strike out cannot be sus- 
tained as to this paragraph because the 
information averred is more likely to 
be known by the defendant who parted 
with the possession of the theatre in 
question, than it is by the plaintiff.— 
Columbia Pictures Corporation v. Nel- 
ley, 49 Dauph. 342. 

Paragraph 34 of the statement pro+ 
vides: ‘Plaintiff avers that upon as- 
certaining that the defendant Thomas 
J. Nelley was the undisclosed principal 
of the defendant’ Robert M. Houser, if 
immediately notified him of his liability 
upon said contracts and made demands 
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agreed to pay them the usual commis- 
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upon both defendants for payment of 
the amount due thereunder, but defend- — 
ants have ignored said demands, and 
have failed and refused to pay the same 
or any part thereof.” Held, that the 
motion must be sustained as to'this — 
paragraph because the defendants 
should be furnished with information 
as to what the plaintiff claims as to the — 
kind and character of the notice.—Co- 
lumbia Pictures Corporation v. Nelley, — 
49 Dauph. 342, Zot ad 
Pa.Com.Pl, On a motion to strike off — 
a statement of claim, in an action by a — 
firm of real estate brokers to recover — 
commissions, it appeared that the state- — 
ment of claim averred: that the defend- 
ants, as co-owners of certain property, 
by written agreement, attached as an — 
Exhibit, authorized irrevocably two per- bs 
sons as their attorneys-in-fact to make _ 
sale of the property “with full author- 
ity to designate an agent to act on their — 
behalf and to pay said agent a commis- — 
sion in accordance with established — 
rates of the Harrisburg Real Hstate 
Board, said sale price not to be less — 
than that which is fixed by the ap- 
praisers under this agreement;” that vs 
the attorneys-in-fact verbally designat- 
ed the plaintiffs as the agents of the 
defendants to sell the property, andi 
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sion; and that the plaintiffs procured — 
a purchaser who was ready, able and — 
willing to pay the amount fixed by the 
appraisers, but one of the defendants 
refused to sell the property. The de- 
fendant averred that the statement 
failed to set forth whether the contract — 
upon which the plaintiffs sued was oral 
or written, and that it failed to conta 
any specific or affirmative averment dis- = 
closing the complete and detailed terms _ 
and conditions of the contract. Held, — 
that the defendant’s motion must be ~ 
overruled.—Armstrong v. Strause, 50 
Dauph. 57. athis AS 
The defendant’s contention that the 
statement of claim does not set forth i 


whether the contract was oral or writ- 
ten cannot be accepted, because it is 
apparent from the statement that the 
plaintiffs rely on two contracts, one be- 
ing written, a copy of which is at- — 
tached as an exhibit, and the other be- 
ing verbal. It cannot be successfully 
contended that the words “oral” and 
“verbal” do not have the same meaning. 
—Armstrong v. Strause, 50 Dauph. 57. 
Pa.Com.Pl. If the defendant desired 
a more particular statement, she should 
have secured a rule for a more specific 
statement; her remedy was not in a 
motion to strike off the statement.— 
Armstrong v. Strause, 50 Dauph. 57. ~ 
Pa.Com.Pl. When a statement of 
claim and an amended statement of | 
claim comply substantially with the © 
practice act they will not be stricken 
from the record.—Borough of North 
Hast v. Youngs, 22 Erie 195. iy 
Pa.Com.Pl. In suit in assumpsit on 
two promissory notes, one of which was 
given for goods sold and delivered, af- _ 
fidavit of defense does not dispute claim 
but raises question of set-off and coun- 
ter-claim for alleged breach of warran- — 
ty in that the goods were ‘valueless’ 
and not of the quality and workman- 
ship warranted, and that “within a rea- 
sonable time’ after this delivery, no- 
tice of such defects was given by de- 
fendant to one of the plaintiffs who © 
orally promised to replace the goods in 
accordance with warranty, which was 
not done. The record disclosed that the 
promissory note had been given for the 
goods delivered, and part payment made — 
on account thereof, some time after de- 
fendant’s claim for set-off had accrued. 
Plaintiffs take rule to strike off set-off 
and counter-claim. Held, that the rule 
to strike off will be made absolute.— 
Bernstein v. Klensin, 41 Lack.Jur. 161. 
Pa.Com.Pl. Counterclaim and reply 
must be treated as a statement and af- 
fidavit of defense. If counterclaim does 
not conform to Practice Act, motion to 
strike off is proper; if averment is not 
sufficiently definite, rule for more spe- 
cific statement should be entered.—U. 
S. Rubber Products v. Roth, 34 Luz.L. 
Reg.Rep. 340. i i 
No authority for rule for judgment 
lack of sufficient counterclaim. 


4 


vy 


for 
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Sufficiency is questioned by reply rais- 
ing questions of law, and cannot be 
raised by motion to strike off.—U. S. 
Rubber Products vy. Roth, 34 Luz.L. 
_ Reg.Rep. 340. ’ 
_ - Pa.Com.Pl, Motion to strike off is 
attack on pleadings defective in form 
only, Affidavit of defense raising ques- 
tions of law and reply raising questions 
of law apply to matters of substance. 
Improper to enter final judgment on 
statutory demurrer if defect in plead- 
ing can be cured by amendment.—w. S. 
Rubber grogucts vy. Roth, 34 Luz.L. 
_ Reg.Rep. . 
1 Bia PL A plaintiff may move: to 
strike off a counterclaim for failure to 
‘comply with the requirements of the 
- Practice Act of May 14, 1915, P.L. 483, 
WTOP PS § 382 et seq.—Glenn v. Frost, 
i we atS. 
Cornel. Where it is contended 
hat the statement of claim does not 
‘omply with the requirements of the 
ractice Act, 12 P.S. § 382 et seq., the 
proper remedy of the defendant is to 
ove to strike it off—Commonwealth 
_y. Easton Trust Co., 28 North, 72. 
 Pa.Com.Pl. An affidavit of defense, 
ot verified by affidavit as required by 
he practice act of 1915, 12 B.S. § 382 
t+ seq., was defective as to form, but 


to be stricken off, with leave to amend, 

latherwise rule sy eS EE ee 
. Moshithes, LJ. i 

Paco! A rule to strike off a 
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Mii Wa. Where buyer ordered car of 
- peanuts for which he paid and subse- 
quently ordered other carloads of 
peanuts which he refused to accept, 
and, upon seller’s refusal to ship the 
ear for which the buyer had paid un- 
less buyer would give shipping instruc- 
tions on the other cars, the, buyer 
- prought action for the amount paid, 
refusal to strike seller’s plea of set-off, 
wherein seller sought the difference be- 
tween contract price and market price 
of the peanuts which buyer had re- 
fused to accept, was not error.—John 
HH. Maclin Peanut Co. v. Pretlow & 
Co., 11 8.H.2d 607. 
As regards whether plea should be 
stricken out, the jury determines the 
justice and validity of a pleader’s claim 
as alleged and the court determines the 
nature of the plea—John H. Maclin 
Pee Co. v. Pretlow & Co., 11 S.H.2d 
Wis. In action to recover money al- 
legedly due plaintiff under contract by 
& which defendants received interest in 
. exclusive license to manufacture under 
plaintiff's patent and defendants agreed 
to pay plaintiff $25 per week from date 
a of organization of corporation, strik- 
? ing plea in abatement alleging that all 
rights of plaintiff and defendants under 
7 contract were assigned to corporation 
‘ was error, where plea presented an is- 
ea sue of fact as to whether there was a 
7a novation by reason of which defendants 
were released from personal liability.— 
Banschbach v, Meuer, 297 N.W. 402, 
237 Wis. 454. 
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Minn. A ‘frivolous pleading” is one 
which does not in any view of the facts 
pleaded present a defense to the action, 


not as to substance, and it was directed” 


PLEADING — 
—Hasse v. Victoria Co-op. Creamery 
Ass’n, 294 N.W. 475. — : ; 

Minn. A sham or frivolous answer 
may be stricken on motion and judg- 
ment rendered as for want of an an- 
swer. Mason’s Minn.St.1927, § 9259.— 
Neefus v. Neefus, 296 N.W. 579. . 

An answer is “frivolous” where it ap- 
pears from bare inspection to be lack- 
ing in legal sufficiency, and where in 
any view of the facts pleaded, it does 
not present a defense.—Neefus v. Nee- 
fus, 296 N.W. 579. 

Or. Generally a pleading that is but 
a repetition of a former one to which a 
demurrer has been sustained or which 
has been stricken out may be regarded 
as ‘frivolous’? and on motion may be 
stricken by the court.—Dunmire Motor 
Co. v. Oregon Mut. Fire Ins. Co., 114 
P.2d 1005. 
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Minn. A pleading that is sham or 
frivolous may be stricken or judgment 
rendered notwithstanding the pleading 
as for want of answer or reply. Ma- 
son’s Minn.St.1927, § 9259.—Hasse v. 
apy Co-op. Creamery Ass’n, 294 N. 

- 47 


A “sham pleading’ is one that is 
false.—Hasse v. Victoria Co-op, Cream- 
ery Ass'n, 294 N.W. 475. 

The test to determine whether a 
pleading is a ‘sham’ pleading” is 
whether it presents a real issue for 
trial—Hasse vy. Victoria Co-op. Cream- 
ery Ass’n, 294 N.W. 475. 

To justify a court in striking out a 
pleading as sham, its falsity must be 
clear and indisputable, and every rea- 
sonable doubt should be resolved 
against striking out.—Hasse v. Victoria 
Co-op. Creamery Ass’n, 294 N.W. 475. 

In determining whether a pleading 
is sham, the court does not try an is- 
sue of fact but determines whether 
there is one to try.—Hasse v. Victoria 
Co-op. Creamery Ass’n, 294 N.W. 475. 
_A reply denying defendant’s allega- 
tions that plaintiff’s injuries arose out 
of and in course of employment, and 
raising essential issues whether rela- 
tion of employer-employee. existed; and 
whether the injuries arose out of and 
in course of employment, if found to 
exist, should not have been stricken 
as a “sham pleading’’—Hasse v. Vic- 
et Co-op. Creamery Ass’n, 294 N.W. 


Where ;part of a pleading is frivo- 
lous but another part is good and puts 
in issue the material allegations of the 
complaint or answer, the court cannot 
strike out the whole and order judg- 
ment.—Hasse yv. Victoria Co-op. Cream- 
ery Ass’n, 294 N.W. 475. 

here, though many of the allega- 
tions in plaintiff’s reply were not good, 
the reply still contained a general de- 
nial raising essential fact issues, the 
reply should not have been stricken as 
a “frivolous pleading”’.—Hasse y. Vic- 
ee Co-op. Creamery Ass’n, 294 N.W. 

75. 

Minn. A sham or frivolous answer 
may be stricken on motion and judg- 
ment rendered as for want of an an- 
Swer. Mason’s Minn.St.1927, § 9259.— 
Neefus v. Neefus, 296 N.W. 579. 

A “sham” answer is one which. is 
sufficient on its face, but which ig false 
prehe t aeeenus v. Neefus, 296 N.W. 


Where the allegations of fact in a 
pleading are shown to be false, the 
pleading should be stricken as “sham” 
on motion. Mason’s Minn.St.1927, 
9259.—Neefus v. Neefus, 296 N.W. 579, 

In action on redelivery bond given in 
replevin action, surety’s affidavit that 
false representation which induced him 
to execute bond was made by principal 
therein admitted falsity of Surety’s al- 
legation in answer that bond was pro- 
cured by the fraud of obligee and her 
agents, so that surety’s answer wags 
properly stricken as “sham’’ on motion, 
Mason’s Minn.St.1927, § 9259.—Neefus 
v. Neefus, 296 N.W. 579, 

In action on redelivery bond given 
in replevin action,’ where the falsity of 
surety’s allegation in answer that he 
was induced to sign bond by fraud of 
deputy sheriff and obligee’s attorney 
was shown by affidavit of deputy and 


‘attorney setting out sp. 


fez ah Pod 


circumstances surrounding ri ; 
tion, and surety failed to answer and 
contradict such showing, the falsity of 
answer would be deemed admitted and 
answer stricken as “sham” on motion, 
Mason’s Minn.S8t.1927, § 9259.—Neefus 
v. Neefus, 296 N.W. 579. fee ; 
N.J. In action on eleven notes evi- 
dencing advancements by payee to de- 
fendant’ to meet weekly pay roll, strik- 
ing out as “sham” defendant’s answer. 
which set up defenses that plaintiff 
was not a holder'in due course and 
that notes were subject to a condi- 
tion that they were not to be effective 
unless payee procured permanent 
financing for defendant, which it had 
not done, was proper, where notes 
were all complete and regular upon 
their face and proofs demonstrated 
that they were due and payable. N.J. 
S.A. 2:27-124.—Goldblatt v. Tim-Bo- 
Lage Oe Re, 17 Aj2d 651; 126 N.J. 


L. 

N.Y.App.Div. In action to foreclose 
a second mortgage wherein ‘defendants. 
filed counterclaims, plaintiff’s motion 
to strike answer as sham would be 
granted with leave to plaintiff to serve 
a reply to counterclaims alleging as a 
defense the same facts as were urged 
by plaintiff in support of the motion.— 
Fusco v. Ciaramella, 23 N.Y.S.2d 24. 

N.Y.Sup. Where form of document 
acknowledging  plaintiff’s receipt of 
money from insurer constituted a 
“Joan” not “payment of loss’’ insurer 
was not subrogated to rights of in- 
sured who remained the “real party 
in interest” and therefore affirmative 
defense alleging that plaintiff had as- 
signed her cause of action to the insur- 
er was to be struck out as sham.— 
Frank v, Frederick Loeser & Co,., 25 
N.Y.S.2d 918. 

N.Y¥.Sup. In action for damages to 
automobile, motion to strike out sepa- 
rate defense that plaintiff had assigned 
all his right, title and interest in al- 
leged cause of action to an insurance 
company on ground that such defense 
might prejudice the fair trial of the 
action was a motion to strike out such 
defense as sham or false in fact, though 
good in form, and hence affidavit in 
support of such motion must be consid- 
ered in the determination thereof. 
Rules of Civil Practice, rule 103.— 
Purdy v. McGarity, 26 N.Y.S.2d 731, 
176 Misc. 82. 

Pa.Com.Pl. Court Rule No. 27% pro- 
vides that where statement is not filed 
within a year, non pros shall be en- 
tered as of course, but such rule con- 
tains no provision for striking a state- 
ment of claim from the record, under 
similar limits of time.—Bush v. Bryant, 
34 Luz.L.Reg.Rep. 73. 

Pa.Com.Pl, Action in replevin and 
rule why plaintiff’s statement of claim 
should not be stricken off, held, re- 
plevin act has no provision for ques- 
tioning correctness of the statement or 
declaration, by such motion, nor do pro- 
visions of Practice Act have application 
to actions of replevin. Questions should 
be raised by filing of affidavit of de- 
fense, since they go to the substance 
rather than to the form of plaintiff’s 
declaration.—Reinhart’s Sons y. Geb- 
hardt, 34 Luz.L.Reg.Rep. 212. 


Pa.Com.Pl. Section 5 of the Act of 
May 14, 1915, P.L. 483, 12 PS. § 386; 
specifically states that pleadings shall 
not contain inferences and conclusions 
of law, and a statement of claim that 
violates this provision will be stricken 
off upon motion.—May v. Schuylkill 
Haven Casket Co., 7 Sch.Reg. 192. 

8.C. In claim and delivery to recover 
chattels described in mortgage securing 
note for price of fertilizers, answer an 
counterclaim alleging that plaintiff 
agreed to sell additional fertilizer and 
In consequence of its failure to carry 
out such agreement defendant suffered 
damages in cultivation of his crop in 
amount of $1,500, were properly strick- 
en out as sham in view of affidavits, 
and plaintiff was properly awarded 
judgment in accordance with prayer of 
complaint. Code 1932, § 470.—Swift & 
Ne v. Cook, 15 S\H.2d 773, 197 Sic. 


¢ 


Sup. A “sham pleading’ is one 
, not challenged in law, is untrue 


A.2d 763, 125 N.J.L. 131 
Where complaint counted on fraud 
and malicious interference with plain- 
tiff’s business and contract rights, and 
averred that plaintiff had been forced 
thereby to surrender those rights, with- 
out stating the precise feature of the 
surrender, and defendant claimed to 
have a release in writing under seal, 
the proper method of setting up the 
release was by pleading it, and not by 
invoking it in a motion to strike out 
the complaint as  sham.—Standard 
Radio Corporation y. Triangle Radio 
Tubes, 14 A.2a 763, 125 N.J.L. 131. 
N.J.Cir.Ct. Where a complaint in- 
artistically set forth a cause of action, 
its allegations were substantiated by 
an affidavit of plaintiff, and there ap- 
peared to be a discrepancy in the date 
and amount of note involved, but dis- 
crepancy could be cured by amend- 
ment, and there was nly one note 
transaction between the parties, the 
complaint was not sham, and defend- 
ant’s motion to strike it as sham was 
denied.—Mandell v. Passaic Nat. Bank 
Saas Co., 14 A.2d 523, 18 N.J.Msc. 
N.J.Cir.Ct. In action against bank 
to recover part of ‘plaintiff's savings 
account withheld under loan transac- 
tion allegedly disaffirmed on ground of 
infancy, defense alleging that money 
on deposit in account belonged to 
plaintiff’s father and that plaintiff was 
his agent and servant in the matter 
. of the loan for which the account was 
pledged as security was sham, where 
there was nothing in papers in support 
of motions to strike complaint and@ 
amended answer to contradict or con- 
trovert plaintiff’s affidawt stating that 
she was the sote owner of the fund.— 
Mavdeli y. Passaic Nat. Bank & Trust 
Co., 14 A.2d 523, 18 N.J.Mise. 455. 
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Conn. The granting of motion to ex- 
punge rarely serves a useful purpose, 
but where defendants’ defenses con- 
tained only allegations which were 
provable under denials in their answers 
and which therefore need not have been 
specially pleaded, the expunging of 
such defenses was not error.—LaFrance 
Mest aor 14 A.2d 739, 127 Conn. 

Mo. Allegations of reply of plaintiffs 
who brought suit to quiet title to lot, 
that in a conveyance under which the 
plaintiffs claimed title lot was errone- 
ously described as lot 27 of certain 
addition instead of lot 27 of a resurvey 
of that addition, did not constitute ‘‘de- 
parture”’ from the petition so as to re- 
quire reply to be stricken where reply 
contained no prayer to reform deed and 
it was clear from petition and reply 
that plaintiffs were standing on the 
deed as written and merely claimed 
that last plat of the addition was an 
amendment to or substitute for a prior 
one and that all deeds were written in 
accordance with the last plat and after 
it was  recorded.—Clark y. Ferguson, 
144 S.W.2d 116. 


Pa.Com.Pl. Plaintiff instituted pro- 
ceedings to collect a certain sum on a 
mortgage bond which was guaranteed 
by the defendant. Paragraph 8 of the 
Statement of Claim averred that the 
mortgagor had executed arid delivered 
the bond and mortgage to the plaintiff, 
Paragraph 3 of the Affidavit of Defense 
admitted this allegation and also stated 
“for further answer thereto, reference 
is made to New Matter hereinafter set 
forth’, apparently referring to para- 
graph 15 of the New Matter where it 
is stated that the plaintiff had assigned 
the bond and mortgage and is not the 
present owner thereof. Other para- 
graphs of the Affidavit of Defense 
made similar reference to averments set 
forth under New Matter. Held, that 
the allegations in the New Matter con- 
stitute a denial or traverse of matters 
averred and pleaded in the Statement 
of Claim; and should therefore, have 
been set forth in the affidavit of defense 


whi 
in point of fact.—Standard Radio Cor- f 
poration v. Triangle Radio Tubes, 14 
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‘in traverse and not under New Matter : 


a motion to strike off the Affidavit o 
Defense and New Matter must, there- 
ore, be sustained.—Commonwealth 
Trust Co. v. Caplan, 51 Dauph. 188. 

Pa.Com.Pl. A paragraph of a state- 
ment of claim averring presentation, de- 
mand for payment and refusal of pay- 
ment of a note is a summary of mat- 
ters stated in prior paragraphs and 
constitutes a common practice in plead- 
ing which is not so objectionable as 
to be grounds for striking off a state- 
ment of claim.—Hay v. Schuylkill Ha- 
ven Casket Co., 7 Sch.Reg. 192. 
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C.C.A.I11. In divorced wife’s action 
against husband’s attorney for fraudu- 
lent representations inducing execu- 
tion of release of husband’s obliga- 
tion under property settlement agree- 
ment for support oF wife and children, 
action of court in striking from attor- 
ney’s answer averments concerning 
written objections filed by administra- 
trix of husband’s estate to wife’s claim 
in Illinois probate court where claim 
was denied, was not error, since ‘they 
were “self-serving statements” and 
were not binding upon the wife.—Mc- 
Veigh v. McGurren, 117 F.2d 672. 

D.C.La. In action to recover unpaid 
wages and liquidated damages under 
Fair Labor Standards Act, paragraphs 
wherein plaintiff invoked Louisiana 
statute providing for penalties if em- 
ployee is not paid) amount due un- 
der terms of employment would be 
stricken where amount due under terms 
of employment was paid to the em- 
ployee and additional amount employee 
asked for was what the federal act 
accorded him which was never a part 
of his terms of employment. Fair La- 
bor Standards Act of 1938, §§ 2, 16(b), 
18, 29 U.S.C.A. §§ 202, 216(b), 218; 
Acts La.No.150 of 1920, as amended 


‘by Acts La.No.138 of 1936.—Divine v. 


Levy, 36 F.Supp. 55. ’ 4 

D.C.Mass. In action to enforce em- 
ployee’s' right to receive minimum 
wage provided in the Fair Labor 
Standards Act, defendants’ motion to 
strike allegation that there was a com- 
mon question of law and fact between 
plaintiffs and all persons in whose 
behalf action was filed and the defend- 
ants was denied, but if allegation was 
not sustained by evidence it could later 
be stricken. air Labor Standards 
Act, 29 U.S.C.A. §§ -201-219.—Town- 
peek vy. Boston & M. R. R., 35 F.Supp. 
938. 


Del.Super. In discharged employee’s 
action against’ former employer for 
slander, allegation that prior to em- 
ployee’s employment as manager of 
employer’s shoe store employee had 
been employed as manager in other 
similar stores would not be expunged, 
since in determining the employee’s 
injury evidence of his training and ex- 
perience would be admissible.—Mac- 
Donough v. A. S. Beck Shoe Corpora- 
tion, 15 A.2d 436, epinion adhered to 
16 A.2d 249. 

Generally, no matter should be 
stricken from a pleading which, on an 
admissible theory, is or may become 
material to the cause of action or de- 
fense, either in itself or in connection 
with other averments.—MacDonough y. 
A, S. Beck Shoe Corporation, 15 A.2d 
436, opinion adhered to 16 A.2d 249. 

In discharged employee’s action 
against former employer for slander, 
allegation that employer had not re- 
employed the employee in the position 
from which he was discharged, al- 
though entirely superfluous, would not 
be expunged on ground that it was 
extraneous to the issues.—MacDonough 
vy. A. S. Beck Shoe Corporation, 15 A. 
2d 4386, opinion adhered to 16 A.2d 
249. 

Ii.App. In pedestrian action for 
injuries sustained when struck by au- 
tomobile at’ intersection, where pedes- 
trian saw automobile from the time it 
was 200 feet away, refusal to strike al- 
legation complaining of the failure of 
the motorist to sound horn was not 
error, since under statute pedestrian 
had the right of way over automobile 
and sounding of horn might have in- 
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dicated an intention’ that motorist did — 
not intend to slacken his speed or stop 
automobile. Smith-Hurd Stats. c, 95%, _ 
§§ 146, 171, 212.—Derango v. Rubin, © ' 
34 N.F 2d 719, 310 DlL.App. 536. es yee 
Iowa. Where plaintiff owners and ~ 
operators of drugstores, seeking to re- 
strain defendant drugstore operator 
from committing acts constituting un- 
fair competition by selling products a 
less than minimum retail price stipulat- — 
ed in Fair Trade Act contracts, alleged — 
that in addition to articles enumerated 
defendant advertised and sold other 
products at prices lower than minimu1 
us 


retail prices stipulated in contracts and 
referred to contracts other than those. — 
referred to in the petition which de- 
fendant was alleged to have violated, 
motion to strike such allegation was | 
properly granted. Code 1939, § 9884.3. 
—Iowa Pharmaceutical Ass’n vy. May’s 
Drug Stores, 294 N.W. 756. eee 

lowa. In action for injuries su 
tained by child when struck by a true 
as child ran into street between inter- 
sections, court properly refused to 
strike from petition allegation that 
truck driver was negligent in failing to 
see child crossing the street, in view o 
statute requiring every driver of a 
hicle to exercise due care to avoid 


W. 908, 230 Iowa 674. Wor ee: 
ta. A motion to strike out paraa 
graphs of petition is not authorized in 
Louisiana.—Perez vy. Meraux, 197 So 
683, 195 La. 987. cena 
Mo.App. Paragraph alleging that ae 
time of purported execution of de- 
ceased’s last will, she was able to write 
her name, that physical facts of pur- 
ported will bespoke either that if de- 


importance of instrument, } 
she was mentally sound, the “X”-mark 
was a forgery, in either of whict 
events instrument was not the last will 
of deceased, was properly stricken out — 
of petition as purely “argumentative” $ 
with respect to the ultimate issuable 
fact theretofore alleged that will had — 
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N.J. In ejectment action, disclaimer — 
set out in answer by which defendant 
disclaimed all right, title, interest, or 
possession in or to the lands in ques- | 
tion, and alleged that at no time did 
defendant claim any such right, was — 
properly struck, where there was no 
application, before expiration of time to — 
plead, for leave to disclaim as required 
by statute. N.J.S.A. 2:51-21; Rules of 
Supreme Court, form 22a, N.J.S.A. tit.. 
2.—American Can Co. vy. Dornoil Prod- — 
ucts Co., 19 A.2d 646, 126 N.J.L. 345. 

N.J. In suit by executrix against 
executor and trustee for accounting and 
construction of will, wherein executrix’ | 
son filed a counterclaim to surcharge 
executrix with neglect and for relief — 
against executor and trustee on ground 
that executrix’ son was not estopped — 
from questioning acts of executor and 
trustee by conduct of executrix who 
was the natural guardian of executrix’ — 
son, trial court properly struck from 
answer of executor and trustee para- 
graph alleging that interest of execu- 


trix’ son was identical with that of 
executrix.—Brown v. Fidelity Union 
Trust Co., 19 A.2d 681, 129 N.J.Eq. 
379. 

N.Y.Sup. In libel action, application 
to strike from complaint innuendoes 
which did not enlarge libel but pur- 


ported to be merely explanatory of true 
meaning would be denied on ground 
that their relation to published matter 
was for the jury. Rules of Civil Prac- 
tice, rule 103.—Levy v. Gelber, 25 N.Y. 
S.2d 148, 175 Mise. 746. 


N.Y.Sup. Allegations of a _ reply 
which were in the nature of matter in 
recoupment were stricken from the 
reply. Civil Practice Act, 272.—: 


Phillips v. Manufacturers Trust Co., 26 
N.Y.S.2d 58, 175 Mise, 1009, 
A judgment in favor of defendant on 
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its counterelaim on a note of the plain- 
tiff would not bar the plaintiff from 
subsequently asserting his cause of ac- 
tion for alleged conversion of security 
and therefore allegations of reply relat- 
ing to conversion of security were 
roperly stricken from the reply. Civil 
ractice Act, § 272.—Phillips v. Manu- 
facturers Trust Co., 26 N.Y.S.2d 58, 175 
Mise. 1009, 
- N.Y.Sup. Motions to strike out alle- 
gations of a pleading are not favored 
and will be denied unless it is appar- 
ent that the moving party will be 
prejudiced by the retention of the mat- 
ter objected to and that the granting of 
the motion will not. harm the adverse 
age Haight v. Gates, 29 N.Y.S.2d 
No allegation in a complaint should 
be stricken out on defendant’s motion 
where the result would leave plaintiff 
either with no cause of action or with 
one different from that alleged.—Haight 
‘vy. Gates, 29 N.Y.S.2d 129. 
Tt is not a valid objection to a com- 
plaint that a cause of action properly 
pleaded includes elements which, if 
_ separated, would constitute one or 
more other causes of action, and when 
the facts set forth in a complaint con- 
stitute one of the links which collec- 
‘tively spell out the cause of action or 
‘defense, they should not be_ stricken 
 out.—Haight v. Gates, 29 N.Y.S.2d 129. 
N.C. In action for breach of trust 
--and fraud against a corporation in 
which it was alleged that corporation 
was employed to act as plaintiff's agent 
- in disposing of plaintiff's entire output 
of “waste” and that defendant fraudu- 
- lently represented that it was selling 
 plaintiff’s ‘‘waste’ to certain purchasers 
and retained commissions on alleged 
sales when defendant itself was pur- 
chaser at less than market price, _mo- 
tion to strike from complaint all allega- 
tions relative to preliminary negotia- 
tions prior to execution of contract of 
agency was properly denied, where pre- 
‘liminary representations constituted a 
part of the alieged fraud.—Anderson 
Cotton Mills v. Royal Mfg. Co., 11 S.H. 
‘2d 550, 218 N.C. 560. 


. Ohio App. A right of recovery can- 
- not be defeated by a motion to strike 
out material averments in a_ petition 
stating a cause of action, but such mat- 
ters should be met by a demurrer or 
an answer.—Shaw y. Midland Bank, 33 

‘N.E.2d 422, 
It is error to grant an all-inclusive 
motion to strike if any material part 
of eliminated averments were proper to 
‘be averred.—Shaw vy. Midland Bank, 33 
N.E.2d 422. 

Okl. In action for failure of defend- 
ant to convey to plaintiffs royalty in- 
terests, striking of schedule containing 
information concerning the royalty in- 
terests offered for sale and filed with 
the Securities and Exchange Commis- 
sion and showing among other things 
that the defendant owned a one-fourth 
royalty interest under lease, was not er- 
ror where it was not shown that the 
matter stricken was germane or ma- 
terial to the action.—Dawson v. Sears, 
110 P.2d 910. 

Pa. Plaintiff was not obliged to re- 
ply to “new matter’ consisting partly 
-of allegations of law and partly of 
-averments which should have been, 
and were, included in the body of affi- 
davit of defense, and such ‘‘new mat- 
‘ter’ was properly stricken off.—Moore 
v. Prudential Ins. Co. of America, 21 
‘A.2d 42, 342 Pa. 570. 

See Holmes y. Toronto [1941] 2 Dom. 
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D.C.Ga. In absence of allegations 
‘that there had been any threat or vio- 
Jation of Fair Labor Standards Act by 
defendant, a paragraph in complaint 
' wherein plaintiff sought an injunction 
to prevent defendant from violating the 
act was subject to being stricken on 
defendant’s motion, Fair Labor Stand- 
-ards Act of 1938, §§ 1 et seq., 15(a) (3), 


Part 


16(b), 29 U.S.C.A. §§ 201 et seq., 215 
(a) (3), 216(b)—Saxton v. W. S. 
Askew Co., 35 F.Supp. 519. 


Ariz. In mandamus proceeding in- 
volving right to office of executive di- 
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rector and ex officio director of unem- 
ployment division, allegations that fed- 
eral law had certain provisions which 
it was necessary for the state to com- 
ply with to secure federal aid, and that 
state had become entitled to and was 
receiving such aid should be stricken 
out. Wagner-Peyser National Employ- 
ment System Act, 29 U.S.C.A. § 49 et 
seq.; Social Security Act, 42 U.S.C.A. 
§ 301 et seq.; Code 1939, § 56-1001 et 
seq.—Donaldson v. Sisk, 113 P.2d 860. 

Cal.App. In student’s action against 
school district for injuries sustained on 
school grounds, trial court did not 
err in striking from the complaint al- 
legations relating to letter from stu- 
dent’s mother to district advising it 
of the injury where allegations were 
irrelevant and stated no issue upon 
which student could have tendered any 
proof.—Kline v. San Francisco Unified 
School Dist., 104 P.2d 661, hearing de- 
nied 105 P.2d 362. 

Del.Super. Generally, allegations 
which appeared in original declaration 
without objection are not, upon filing 
of amended declaration, subject to mo- 
tion to strike which is in substance a 
“demurrer”, since litigation would be 
unduly protracted, and costs would be 
unnecessarily augmented by permitting 
party having in mind several defects 
in form to assign them one at a time 
by successive special demurrers or mo- 
tions to expunge.—MacDonough v. A. S. 
Beck Shoe Corporation, 15 A.2d 436, 
opinion adhered to 16 A.2d 249. 

In discharged employee’s action 
against former employer for slander, 
allegations of amended declaration 
concerning employer’s financial worth 
would be stricken even though they 
appeared without objection in origina. 
declaration, where it appeared from 
brief of employee’s counsel that the al- 
legation was made on theory that 
where punitive or exemplary damages 
are recoverable, evidence of financial 
worth of defendant is admissible.—Mac- 
Donough y, A. S. Beck Shoe Corpora- 
tion, 15 A.2d 436, opinion adhered to 
16 A.2d 249. 

Del.Super. In discharged shoe store 
employee’s action against former em- 
ployer for slander allegations of 
amended declaration describing defend- 
ant as in the business of operating a 
chain of shoe stores in various cities 
and having a net worth of approxi- 
mately three million dollars, were ex- 
punged since defendant’s aggregate 
wealth was not indicative of its local 
rank and influence.—MacDonough y. A. 
S. Beck Shoe Corporation, 16 A.2d 249, 
adhering to 15 A.2d 436. 

Ill. In stockholder’s action to have 
amendments to corporate charter de- 
clared void, where stockholder did not 
traverse facts pleaded in answer except 
to allege that adoption of amendments 
was procured by fraud, but _ facts 
pleaded in reply were not sufficient 
to form basis for either actual or con- 
structive fraud, that part of reply 


was properly. stricken.—Kreicker  v. 
my eey Pipe Co., 29 N.E.2d 502, 374 


In_ stockholder’s action to have cer- 
tain amendments to corporate charter 
declared void, where paragraphs of 
complaint relating to charge of fraud 
by officers of corporation in procuring 
adoption of amendments failed to state 
facts amounting to a charge of fraud, 
such paragraphs were properly 
stricken.—Kreicker v. Naylor —Pipe 
Co., 29 N.H.2d 502, 374 Ill. 364. 


Iowa. In foreclosure proceedings, al- 
legations of original answer that there 
was lack of consideration and failure 
of consideration of note and mortgage 
and of each assignment and transfer 
thereof, and that transfers of mort- 
gage were obtained fraudulently, were 
properly strigken as “legal conclusions”’ 
in absence facts on which conclu- 
sions were based.—Boyd v. Christian- 
sen, 293 N.W. 826. 

Iowa. Where plaintiff owners and 
operators of drugstores, seeking to re- 
strain defendant drugstore operator 
from committing acts constituting un- 
fair competition under Fair Trade Act, 
alleged that plaintiffs brought the action 


for themselves individually and as rep- — 
resentatives of all others engaged in — 
retail drug business in certain county 

and as representatives of such class to 

avoid multiplicity of suits, motion to 

strike such allegation was properly 

overruled as against contention that 

allegation was sham, immaterial, and 

irrelevant. Code 1939, §§ 9884.3, 

10974.—Iowa Pharmaceutical Ass’n v. 

May’s Drug Stores, 294 N.W. 756. 

In action by owners and operators 
of drugstores to restrain defendant 
drugstore operator from committing 
acts of unfair competition under Fair 
Trade Act, striking out allegations re- 
garding permanent injunctions which 
had been obtained restraining defend- 
ant from violating other Fair Trade Act 
contracts was error, since the injunc- 
tions tended to sustain plaintiffs’ con- 
tention that the violation by defendant 
of the Fair Trade Act had been wrong- 
ful, intentional, and deliberate, as 
against contention that allegations were 
incompetent, immaterial, and irrelevant. 
Code 1939 § 9884.1 et seq.—Iowa Phar- 
maceutical Ass’n v..May’s Drug Stores, 
294 N.W. 756. 

La. An allegation in an answer 
should not be stricken out if evidence 
to support it would be pertinent or 
relevant to some issue in the case.— 


State ex rel. Sutton v. Caldwell, 197 
So.. 214, 195 La. 507. 
N.Y.App.Div. Although courts are 


reluctant to strike out parts of plead- 
ings as irrelevant or redundant, asser- 
tions, in answer to action on notes giv- 
en in consideration of a new contract, 
whereby the makers waived previous 
breaches by payee of a former contract 
between the parties, aS to manner in 
which former contract was breached 
and whose was the fault therefor, were 
elearly irrelevant.—Pennsylvania Rub- 
ber Co. v. Miller, 23 N.Y.S.2d 513,:260 
App.Div. 485. 

N.Y.App.Div. In action for breach of 
a contract which was intended to su- 
persede prior contracts between the 
same parties and to compose contro- - 
versies arising from alleged breaches 
of prior contracts, an allegation that 
plaintiffs had asserted a claim as to 
breaches of prior contracts would be 
relevant to show the consideration for 
the mew contract sued on, but allega- 
tions as to the existence of actual de- 
faults under the prior contracts and 
raising issues thereon were irrelevant.— 
Standard Equipment Products v. Penn- 
sylvania Rubber Co., 23 N.Y.S.2d 518, 
260 App.Div. 489. 

N.Y.App.Divy. Where an action by 
makers of notes ~sued on to recover 
damages against payee for alleged 
breaches of a contract between the par- 
ties had been consolidated with payee’s 
action on the notes, an allegation, in 
defense to action on the notes, that 
such prior action had been brought 
against payee, was unnecessary and 
should_ have been stricken.—Pennsyl- 
vania Rubber Co. v. Miller, 23 N.Y.S.2d 
513, 260 App.Div. 485. 

N.¥.App.Div. In action by passenger 
against owner of automobile for inju- 
ries sustained in collision with motor 
vehicle owned and driven by corporate 
employee, passenger’s allegations that 
consolidated action between owner, cor- 
poration, and employee resulted in 
judgment for corporation and employee, 
and allegation that employee was not 
contributorily negligent, were subject 
to motions to strike because irrelevant. 
Rules of Civil Practice, rule 103.—Good- 
man v. Kirshberg, 25 N.Y.S.2d 18, 261 
App.Div. 257. : 

N.¥.Sup. Where complaint contains 
comprehensive statement of facts mak- 
ing up chain of circumstances, all of 
which give rise to one cause of action 
or sets forth facts constituting one of 
links, which collectively spell out cause 
of action or defense, defendants’ mo- 
tion to strike out portions of complaint 
as irrelevant should be denied.—Drivas 
v. Lekas, 23 N.Y.S.2d 1015, affirmed 
23 N.Y.S.2d 1018, 260 App.Div. 865. 

N.¥.Sup. In action by attorney to 
recover for professional services ren- 
dered for successful trustee for bond- 
holders of a corporation which defend- 
ant corporation purchased subject to 


Ti Deeg mortgage and bonds, allega- 
tions respecting earnings and disburse- 
ments of defendant were irrelevant or, 
5 if intended to show necessity for pro- 
fessional services, evidentiary, and were 
vulnerable to motion to strike. Civil 
Practice Act § 1077-c; Rules of Civil 
Practice, rule 103.—Hill v. Fairport 
ReneS & Ice Corporation, 25 N.Y.S.2d 


N.Y.Sup. In action by attorney to re- 
cover for professional services rendered 
for successor trustee for bondholders 
of a corporation which defendant cor- 
poration purchased subject to lien of a 
mortgage and bonds, allegations re- 
specting earnings and disbursements of 
defendant were irrelevant or, if intend- 
ed to show necessity for professional 
services, evidentiary, and were vulner- 

-able to motion to strike. Civil Prac- 
tice Act, § 1077-c; Rules of Civil Prac- 
tice, rule 103.—Hill v. Fairport Storage 
& Ice Corporation, 25 N.Y.S.2d 858. 

N.Y.Sup. Allegations in a complaint 
which are material as to one defendant 
cannot be stricken out on motion of 


another defendant.—Haight v. Gates, 
29 N.Y.S.2d 129. 
N.Y.Sup. Plaintiff's theory of plead- 


ing must be respected in passing on de- 
fendant’s motion to strike from com- 
plaint allegations claimed to be irrele- 
vant, repetitious, evidentiary and un- 
necessary.—Haight v. Gates, 29 N.Y.S. 
2d 129. 

Defendants’ motion to strike from 
complaint allegations claimed to be ir- 
relevant, repetitious, evidentiary and 
unnecessary would be denied where 
none of the allegations was prejudicial 
when motion was made, and allega- 
tions could be treated at any pertinent 
suvsequent stage of actions in a way 
that would eliminate possibility of 
prejudice either to plaintiff or defend- 
ants.—Haight v. Gates, 29 N.Y.S.2d 
129. 


N.C. In action against a bank to re- 
eover funds deposited therein on 
ground of alleged donatio mortis causa 
of such funds to plaintiff by deceased, 
plaintiff's allegations respecting cir- 
eumstances surrounding plaintiff's rela- 
tionship to deceased and facts concern- 
ing deceased’s health and death were 
not subject to motion to strike on 

round that allegations were irrelevant. 
fade 1939, §§ 506(2), 535 ahaa i 
num vy. Fidelity Bank of Durham, 2 
2d e898. 219, 2N Cl 109. 


S.C. In action against administra- 
trix of estate of plaintiff corporation’s 
deceased manager for amount of his 
alleged indebtedness to corporation, al- 
legations of answer, stating different 
history and background of parties’ re- 
lations than those alleged in complaint 
as necessary part of cause of action, 
and alleging that deceased had larger 
interest in corporation than that al- 
leged in complaint, plainly challenged 
truth of allegations of complaint, tend- 
ed to elicit correct state of matter in 
issue, and were not irrelevant or redun- 
dant, so that court erred in striking 
them out. Code 1932, § 456.—Dick- 
son’s Drug Store y. Davis, 15 S.H.2d 
Be (ats Camis 
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N.Y.Sup. Plaintiff's theory of plead- 
ing must be respected in passing on 
defendant’s motion to strike from com- 
plaint allegations claimed to be irrele- 
vant, repetitious, evidentiary and un- 
necessary.—Haight v. Gates, 29 N.Y.S. 
2d 129. 

Defendants’ motion to strike from 
complaint allegations claimed to be ir- 
relevant, repetitious, evidentiary and 
unnecessary would be denied where 

i none of the allegations was prejudicial 
when motion was made, and allegations 
could be treated at any pertinent sub- 
sequent stage of actions in a way that 
would eliminate possibility of prejudice 
either to plaintiff or defendants.— 
Haight v. Gates, 29 N.Y.S.2d 129. 
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N.Y.Sup. Plaintiff’s theory of plead- 
ing must be respected in passing on 
defendant’s motion to strike from com- 
plaint allegations claimed to be irrele- 
vant, repetitious, evidentiary and un- 
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necessary.—Haight v. Gates, 29 N.Y.S. 
2d 129. 


Defendants’ motion to strike from 
complaint allegations claimed to be ir- 


relevant, repetitious, evidentiary and 
unnecessary would be denied where 
none of the allegations was prejudicial 
when motion was made, and allegations 
could be treated at any pertinent sub- 
sequent stage of actions in a way that 
would eliminate possibility of prejudice 
either to plaintiff or defendants.— 
Haight v. Gates, 29 N.Y.S.2d 129. 


§ 1022 

Conn. Defendants’ motion to expunge 
allegations of complaint which, though 
not strictly necessary to the complaint, 
tended to state more fully plaintiff’s 
claim, was properly denied.—LaFrance 
Mi nena 14 A.2d 789, 127 Conn. 

Iowa. Where plaintiff owners and 
operators of drugstores, seeking to re- 
strain defendant drugstore operator 
from committing acts constituting un- 
fair competition under Fair Trade Act, 
alleged that plaintiffs brought the ac- 
tion for themselves individually and as 
representatives of all others engaged in 
retail drug business in certain county 
and as representatives of such class to 
avoid multiplicity of suits, motion to 
strike such allegation was properly 
overruled as against contention that 
allegation was sham, immaterial, and 
irrelevant. Code 1939, §§ 9884.3, 10974. 
—Iowa Pharmaceutical Ass’n v. May’s 
Drug Stores, 294 N.W. 756. 

In action by owners and operators of 
drugstores to restrain defendant drug- 
store operator from committing acts of 
unfair competition under Fair Trade 
Act, striking out allegations regarding 
permanent injunctions which had been 
obtained restraining defendant from vi- 
olating other Fair Trade Act contracts 
was error, since the injunctions tended 
to sustain plaintiffs’ contention that the 
violation by defendant of the Fair 
Trade Act had been wrongful, inten- 
tional, and deliberate, as against con- 
tention that allegations were incompe- 
tent, immaterial, and irrelevant. Code 
1939, § 9884.1 et seq.—Iowa Pharma- 
ceutical Ass’n vy. May’s Drug Stores, 
294 N.W. 756. 


N.Y.Sup. Where complaint in coun- 
ty’s action to compel the determina- 
tion of a claim to realty dealt with 
lots on map designated as map No. 
1, and restrictive and other covenants 
applicable to lots on map designated 
as map No. 2, had no bearing on title 
which county sought to clear, county’s 
motion to strike out from amended an- 
swer reference to restrictive covenants 
allege to apply to map No. 2 was grant- 
ed and amended answer to that ex- 
tent was stricken out. Real Property 
Law, § 500 et seq.—Nassau County vy. 
Kensington Ass’n, 21 N.Y.S.2d 208. 

§ 1023 

N.Y.App.Div. A motion would not 
lie to strike out certain causes of action 
on ground that the allegations of ma- 
terial facts in each of the causes were 
contradictory of and inconsistent with 
the facts alleged in some of the other 
causes.—Doyle v. Haven, 29 N.Y.S.2d 
450, 262 App.Div. 943. 
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See Treasurer of Ontario y, Kaufman 

[1941] 3 Dom.L.R. 606. 
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Ohio App. Where stockholders sought 
accounting and equitable relief against 
banks and directors thereof and trial 
court struck out practically the whole 
of the amended petition charging di- 
rectors with liability for bringing 
about failure of bank and extinguish- 
ment of bank stock by means of illegal 
loans in excess of statute through gross 
negligence, fraudulent practice, and on 
other grounds, so that plaintiffs could 
not proceed to trial on petition as it 
then stood or on any form of pleading 
available on the facts, striking of aver- 
ments from amended petition was error. 
—Shaw vy. Midland pene 33 N.H.2d 422. 


C.C.A.Il]. In a proceeding by the 
United States to condemn land for use 
in connection with Mississippi river 
Lock and Dam. No. 26, the District 


— § 1030 


Court did not err in denying defend- 
ants’ request to make the petition more- 
eertain and definite in so far as _ re- 
quest involved levels of the Mississippi: 
river at points other than the dam, 
where the information was not rele- 
vant or material to the issue involved. 
—U. S. v. Meyer, 113 F.2d 387. } 
Cal.App. In action to enforce liabil- 
ay of stockholders of Maryland bank, 
where allegations showed that action © 
was founded upon particular court or- 5 
der, contention that time to commence 
action began to run from date of some 
other order or adjudication, as respects 
limitations, should be raised by affirm- 
ative defense, and plaintiff was not re- 
quired to make his complaint more cer- 
tain to reveal that his cause of action 
was barred. Code Ciy.Proc.Cal. § 359; 
Code Md.1939, art. 11, § 97.—Hospel- — 
horn vy. Newhoff, 107 P.2d 956, subse- 
quent opinion 111 P.2d 688. mae 
Colo. In suit to foreclose a chattel 
mortgage, plaintiffs motion to strike 
from court’s files defendants’ demurrer 
to amended complaint and motion to 
make it more definite and certain held 
without merit.—Paoli State Bank vy. 
Barker, 113 P.2d 1004. is 
Fla. Whether a declaration is sub- — 
ject to a motion for compulsory amend- 
ment under the statute depends on the 
contents of the declaration and the ap- 
plicable law. Comp.Gen.Laws pects i 
hom 


4296.—City of Tampa y. Easton, ~ 


So. 753. f 
Fla. If defendant conceives that ete 
cause of action filed is not sufficiently a 
full to enable defendant to plead to the 
declaration, defendant’s remedy is to 
move for an order requiring a more 
definite cause of action. Common Law — 
Rules, rule 16.—U. S. Rubber Products P 
v. Clark, 200 So. 385. j 1 aS 
Ind. In administrator’s action to re- ae 
cover for death of automobile occupant, 
it was not necessary to allege want of © 
contributory negligence, and therefore — 
administrator could not be required, by _— 
motion to make more specific, to allege 
facts showing the want of such con- 
tributory negligence. Burns’ Ann.St. § 
reat atie neat v. Sink, 30 N.EH.2d 
456. os 
Ind. Conclusions in affirmative plead- 
ings are “conclusions of law,” which * 
have no place in a complaint, add noth- 
ing to it, and may be ignored, if not. 
stricken out, and ‘‘conclusions of fact,’ | 
which, though subject to motion to re- , 
quire the pleading of specific facts, | 
will otherwise be considered as allega- : 
tions of all facts required to sustain 
them in determining the sufficiency of 
the pleading. Burns’ Ann.St. § 2-1005. — 
State ex rel. Department of Financial. 
Institutions v. Hardy, 30 N.E.2d 974. 
Towa. Generally, in passing upon 
motions for more specific statement, 
doubts are resolved in favor of the | 
movant, and if pleading is so uncer- 
tain that precise nature of the charge or 
defense is not apparent, it should be ~ 
made specific on motion. Code 1939, f 
§ 11127—New York Life Ins. Co. of 
es York, N.Y., v. Clemens, 297 N.W. 


+ 


Requests for information appearing 
to be in the nature of requests for evi- 
dence rather than for ultimate facts 
were properly denied. Code 1939, § 
11127.—New York Life Ins. Co. of New 
York, N. Y., v. Clemens, 297 N.W. 253. 


Iowa. Where original petition sought 
to establish constructive trust in prop- 
erty in which defendants held legal 
title, and for accounting for moneys 
used to acquire property, obtained from 
plaintiff through misconduct of plain- 
tiff’s agent, but amendment to peti- 
tion alleged that agent’s embezzlements 
and misappropriations of plaintiff’s 
funds were pursuant to conspiracy 
with defendants, and prayed for joint 
judgment against all defendants, de- 
fendants were entitled to more specific 
statement to show how much money 
was lost by agent’s embezzlement and 
to show details of constructive trust 
and conspiracy. Code 1939, § 11127.— 
New York Life Ins. Co. of New York, 
N.Y., v. Clemens. 297 N.W. 253. 

Towa. In wife’s divorce action, hus- 
band, on motion therefor, was entitled. 


§ 1030 


__ to more specific statement showing ap- 
proximate dates when husband alleg- 
edly struck plaintiff, or what acts con- 
stituted harassing wife, and time, place 
and persons involved in alleged adul- 
tery. Code 1939, § 11128—Rutherford 
vy. Rutherford, 297 N.W. 259. } 
Iowa. A motion for more specific 
statement stating specifically matters of 
which petition should apprise defendant 
was sufficient under statute requiring 
motion to point out wherein pleading 
- is not sufficiently specific. Code 1939, 
- § 11128.—Rutherford v. Rutherford, 297 
7 NW 259. 
Bakes. Iowa. 


In malpractice action arising out of 
alleged loss to a large extent of use of 


be a result of negligence.—Gebhardt v. 

cQuillen, 297 N.W. 301. 

Kan. A ruling on a motion to make 
definite and certain ordinarily rests in 
sound discretion of trial court and 

t ordinarily not reviewable. 
vy. City of Coffeyville, 107 P. 
2d 711, 152 Kan. 799. : 
Ohio App. The trial court has in- 
herent as well as statutory power to 
dismiss actions on plaintiffs’ refusal 
_ to plead further after filing amended 
Hy Bpetivions not complying with court’s 
rulings sustaining defendant’s motions 
to make petitions definite and certain. 
- Gen.Code, §§ 11336, 11586, subd. 5.— 
Rudd vy. City of Reading, 28 N.B.2d 
768, 64 Ohio App. 308. 

Ohio App. In action to recover com- 
pensation under Workmen’s Compensa- 
tion Act for employee’s death, petition 
su 
suffered “coronary occlusion” resulting 
in his death, and that death was di- 
_ rect, proximate result of his occupa- 
_ tion in that strain of work he was do- 
ing aggravated pre-existing ‘chronic 
fibrous myocarditis”, which resulted in 
death from “coronary occlusion”, was 
~ subject to motion to make definite and 
certain, as facts showing injury and 
cause of death were stated in techni- 
eal language, which could be amplified 
in interests of clarity. Gen.Code, § 
1465-37 et seq.—Vogt v. Industrial 
Commission of Ohio, 31 N.H.2d 938, 66 
Ohio App. 216. 

-Ohio App. Where trial court granted 
a motion to strike practically the whole 
of amended petition charging directors 
with liability for bringing about fail- 
ure of a bank and the extinguishment 
of bank stock by illegal loans in excess 
of statute through gross negligence, 
fraudulent practice, and on _ other 
grounds, and parties could not proceed 
to trial upon the amended petition as 
it remained after the allegations were 
stricken, plaintiffs could not be re- 
oe quired to revamp, reform, and redraft 


aie the worthless pleading.—Shaw y. Mid- 
ae land Bank, 33 N.H.2d 422. 
Ba Pa.Com.Pl. Where a_ plaintiff de- 


Ba elares on a promissory note which re- 
B, cites on its face that it is secured by 
7 certain collateral, and bears notations 
of certain payments made on account 
by the maker, and the statement of 
claim merely avers that “from time to 


est time payments have been made on ac- 

Br” count of the principal sum due there- 
* on” and fails to aver that the plaintiff 
oe is still in possession of the collateral or 
aa that he has sold it, the defendant’s rule 
han for a more specific statement of claim 


if) will be made absolute, since the plain- 

tiff cannot hold the collateral or its 
= proceeds if sold and still recover in 
' full on the note—Dunn vy. Hipple, 33 
Berks 171. 


Pa.Com.Pl._A rule for a more specific 
statement will not be ordered as to 
facts which are peculiarly within the 


party’s own knowledge.—R.K.O. Pic- 
tures v. Nelley, 49 Dauph. 39. i 

Pa.Com.Pl. A rule for more specific 
statement will be discharged when the 
matter asked for in the rule is not ma- 
terial—Monroe Letterhead Corpora- 
tion v. Erie Foundry Co., 22 Erie 249. 

Pa.,Com.PIl. Where a person, invited 
by driver to ride on truck, is injured 
in accident and sues both the driver 
and the owner of the truck in trespass, 
but statement failing to allege that in- 
vitation was. given by the owner, or 
with his knowledge and consent, de- 
fendant takes rule for more specific 
statement. Held, that rule for more 
specific statement will be made abso- 
lute.—Sullivan v. Cahilin, 42 Lack.Jur, 
36. 

Pa.Com.Pl. Where plaintiff sues a 
municipality in trespass for personal 
injuries sustained in fall on sidewalk 
alleged not to have been maintained in 
reasonably safe condition for use by 
pedestrians, and the statement fails to 
definitely set forth, inter alia—(1) the 
size and character of the defective con- 


- dition, but- merely states the position 


of the flagstone on which the accident 
occurred with relation to the other flag- 
stones and the abutting lawn; (2) the 
size and character of the accumulations 
of snow and ice alleged to form a dan- 
gerous condition of sidewalk; (3) the 
length of time such accumulations had 
existed; (4) the items of damages, of 
resulting expenditures, and defendant 
files what it calls a “Statutory Demur- 
rer.” Defendant, before making an- 
swer, is entitled to have definite knowl- 
edge as to plaintiff’s claim—to know the 
size and character of alleged dangerous 
condition of sidewalk, the size and 
character of accumulations of snow and 
ice on the walk, and, at least, the min- 
imum length of time such dangerous 
accumulations were allowed to exist, 
and the extent and amount of damages 
and the expenses incurred by plaintiff 
therefor, together with the names of 
persons to whom such expenses had 
been paid. Held, that, while under the 
Practice Act of 1915, 12 P.S. § 382 et 
seq., the formal plea of demurrer has 
been abolished, this will be considered 
an answer raising questions of law and 
will be decided in favor of defendant.— 
Grimes vy. City of Scranton, 42 Lack. 
Jur. 37. 

Pa.Com.Pl. Counterclaim and reply 
must be treated as a statement and af- 
fidavit of defense. If counterclaim does 
not conform to Practice Act, motion to 
strike off is proper; if averment ig not 
sufficiently definite, rule for more spe- 
cific statement should be entered.—U. S. 
Rubber Products v. Roth, 34 Luz.L. 
Reg.Rep. 340. 

Pa.Com.Pl. In action for personal 
injuries suffered in plaintiff’s fall down 
a flight of stairs immediately inside the 
public entrance to defendant’s business 
place, defendant’s motion for more spe- 
cific statement, as to condition of prem- 
ises at time of injury, cause of fall and 
precise nature of injuries will be al- 
Jowed.—Murphy vy. Zima, 34 Luz.L.Reg. 
Rep. 358. 

Pa.Com.Pl. On a rule to show cause 
why plaintiff should not file a more 
specific statement of claim, where plain- 
tiff averred his loss under the fourth 
sub-division of § 64 of the Sales Act of 
1915, P.L. 543, 69 P.S. § 298, averring 
that the buyer wrongfully neglects and 
refuses to accept and pay for goods 
contracted for, it is a matter of proof 
whether labor or expense of. material 
amount are necessary on the part of 
the seller to enable him to fulfill his ob- 
ligations under the contract, and the 
rule was discharged with leave to de- 
fendant to file an affidavit of defense to 
the merits of the  case.—General 
Crushed Stone Co, v. Kessler, 15 Nor- 
thumb.l.J. 18. 

Pa.Com.Pl. In an action for damages 
for personal injuries, an averment that 
the plaintiff “is severely and perma- 
nently injured in and about the lower 
portion of his back, his spine, right 
and left hips, head, right and left legs, 


and also otherwi rt and brui 

ternally and externally, and Kew 
received severe permanent injuries to _ 
his nervous system,” is too general. — 
Defendant is entitled to know the loca-— 


tion and nature of the injury to plain- 


tiff’s back, hips, head and legs, wheth- 
er they were lacerated, contused, 
bruised or fractured, and if so, where. 
Defendant is also entitled to know what 
the other internal and external inju- 
ries were that caused or. contributed 
to the permanent injury. And it was 
held, that plaintiff be required to file 
a more specific statement within fifteen 
days.—Wascavage v. Susquehanna Col- 
lieries Co., 15 Northumb.L.J. 59. 

S.C. Where complaint alleges suffi- 
cient ultimate facts to state cause of 
action, underlying facts may be elicited 
by a motion to make more definite and 
certain.—Athanas v. City of Spartan- 
burg, 12. S.BH.2d 39, 196 S.C. 19. 

Generally, pleadings are demurrable 
where conclusions of law are set. forth 
therein in lieu of pleadable facts and 
denials based thereon are insufficient 
to tender an issue, but where a plead- 
ing is defective in such respect and 
the defect can be reached by a motion 
to make it more specific, the objection 
cannot be taken by demurrer.—Athanas 
v. City of Spartanburg, 12 S.E.2d 39, 
196° S.C. 19: 
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D.C.Ga. An employer’s motions for 
information as to parties and authority 
of employee to bring action, in em- 
ployee’s behalf and in behalf of former 
and present employees of employer, to 
recover unpaid minimum wages and 
overtime compensation -would be. over- 
ruled where complaint showed that ac- 
tion was brought under Fair Labor 
Standards Act and that any employee 
entitled to assert a claim under allega- 
tions of complaint might do so by in- 
tervention. Fair Labor Standards Act 
of 1938, §§ 1 et seq., 16(b), 29 U.S.C.A. 
§§ 201 et seq., 216(b).—Saxton v. W. S. 
Askew Co., 35 F.Supp. 519. 

D.C.Tenn. In action against railroad 
for burning of mill plant, plaintiff was 
not required to allege and prove par- 
ticular manner in which fire was trans- 
mitted from right of way to plaintiff's 
property, and motion to require plain- 
tiff to particularize as to manner 
of transmission was  denied.—Dayton 
Veneer & Lumber Mills y, Cincinnati, 
N. O. & T. P. Ry. Co., 34 F.Supp. 87. 


Cal. Though complaint is sufficient 
against general demurrer, it may still 
lie within trial court’s discretion to re- 
quire clarification of uncertainties or 
ambiguities therein or insist that al- 
ternative allegations be restated as di- 
rect allegations in separate counts.— 
Guilliams v. Hollywood Hospital, 114 
P.2d 1, prior opinion 105 P.2d 318. 


Cal.App. Where plaintiff instituted 
quiet title action and alleged pendency 
of prior action in which defendant as- 
serted a claim to a mechanic’s lien 
against the property and sought to en- 
join defendant from prosecuting prior 
action, defendant was entitled to have 
the complaint made more certain and 
definite as to how the claim of defend- 
ant in the prior action was without 
right.—Hilton v. Reed, 116 P.2d 98. 


Colo. In suit to foreclose chattel 
mortgage, allegations of amended com- 
plaint that mortgagor conveyed all his 
property to his wife and children just 
before his death while indebted to 
plaintiff in amount of note secured by 
mortgage warranted inference that 
such conveyance was without consider- 
ation and constituted “conversion’’, so 
that court erred in granting motion of 
defendants, who were mortgagor’s 
sons, to make amended complaint more 
definite and certain. ’85 C.S.A. e. 32, 
§ 19.—Paoli State Bank vy. Barker, 113 
P.2d 1004. 

Ga.App. In suit by physician to re- 
cover from husband for medical serv- 
ices rendered in treating wife, allega- 
tion that physician was consulted by 
husband “in the early part of 1931” 
was not subject to the objection that 
a more specific date should be alleged, 
where it was also alleged that hus- 


new 


plaint more specific is 
Shank Fireproof Warehouse 
Harlan, 29 N.E.2d 1003. 

Iowa. Where owners and operators 
of drugstores filed petition seeking to 
restrain defendant drugstore operator 
from committing acts constituting un- 
fair competition by selling products 
bearing manufacturers’ label or trade- 
mark for less than minimum retail 
price stipulated in Fair Trade Act con- 
tracts overruling defendant’s motion to 

require plaintiffs to state whether the 
contracts referred to were in writing 
was error. Code 1939, §§ 9884.1 et seq., 
11129.—Iowa Pharmaceutical Ass’n Vv. 
May’s Drug Stores, 294 N.W. 756, 

Where owners and operators of- eae a 
stores filed petition seeking to restrain 
defendant drugstore operator from 
committing acts constituting unfair 
competition by selling products bearing 
manufacturers’ label or trade-mark for 
less than minimum retail price stipu- 
lated in Fair Trade Act contracts, de- 
fendant’s motion to require plaintiffs 
to set out an exhibit of the contracts 
was properly overruled, since plaintiffs 
were seeking relief from unfair com- 
petition and were not attempting to 
enforce a contract liability. Code 1939, 
§ 9884.1 et seq—Iowa Pharmaceutical 
ae v. May’s Drug Stores, 294 N.W. 

Where owners and operators of drug- 
stores filed petition seeking to restrain 
defendant drugstore operator from com- 
mitting acts constituting unfair com- 
petition by selling products bearing 
manufacturers’ label or trade-mark for 
less than minimum retail price stip- 
ulated in Fair Trade Act contracts, de- 
fendant’s motion to require plaintiffs 
to state when and where the contracts 
were entered into was properly - over- 
ruled. Code 1939, § 9884.1 et seq.— 
Iowa Pharmaceutical Ass’n v. May’s 
Drug Stores, 294 N.W. 756. 

Where owners and operators of drug- 
stores filed petition seeking to restrain 
defendant - drugstore operator from 
committing acts constituting unfair 
competition by selling products bear- 
ing manufacturers’ label or trade-mark 
for less than minimum retail price 
stipulated in Fair Trade Act contracts, 
overruling defendant’s motion to re- 
quire plaintiffs to give names of con- 
tracting parties was error, where plain- 
tiffs had alleged contracts were in full 
force and effect when sales were made 
and litigation commenced. Code 1939, 
§ 9884.1 et seq.—Iowa Pharmaceutical 
pee v. May’s Drug Stores, 294 N.W. 


Petition of plaintiff retailers, to re- 
strain defendant drugstore operator 
from committing acts that constitute 
unfair competition with plaintiff retail- 
ers by selling products bearing manu- 
facturers’ label or trade-mark for less 
than minimum retail price stipulated in 
Fair Trade Act contracts, sufficiently 
apprised defendant of contents of con- 
tracts and nature of charge with ex- 
ception that petition should have given 
names of contracting parties and stat- 
ed whether contracts were in writing, 
and no prejudice resulted through over- 
ruling of motion to make petition more 
specific. Code 1939, § 9884.1 et seq.— 
Iowa Pharmaceutical Ass’n yv. May’s 
Drug Stores, 294 N.W. 756. 

Kan. Motions to strike pleadings 
and make pleadings definite and certain 
rest in the sound discretion of the trial 
court, and, unless it appears that the 
trial court’s ruling affects a substan- 
tial right and in effect determines the 
action, the ruling is not appealable.— 
LaHarpe Fuel Co. v. City of Iola, 105 
P.2d 900, 152 Kan, 445. 

N.C. In action against landlord for 
injuries to tenant’s wife who fell on 
brick steps because of alleged negli- 
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gent repairs, if landlord 
specific and detailed allegations in com- 
_plaint as to charge of negligence, land- 


~ Se ie 
St ae 


desired more 


lord should have requested complaint 


to be made more definite and certain, 


or requested a bill ‘of particulars, but, 
having answered, the matter was 
“waived”, Code 1939, §§ 534, 537.— 
Livingston y. Essex Inv. Co., 14 S.E.2d 
489, 219 N.C. 416. 

Ohio App. In actions against city 
for damage to property in construction 
of street improvements, defendant’s mo- 
tions to make petitions definite and 
certain by stating locations of plain- 
tiffs’ property with relation to lines of 
improvement, date on which they be- 
came owners of property and dimen- 
sions thereof, width and location of 
improvement, date of legislation to im- 
prove, construction alleged to appro- 
priate property, and plaintiffs’ title and 
interest therein, were properly sus- 
tained. Gen.Code, § 11336.—Rudd vy. 
City of Reading, 28 N.E.2d 768, 64 
Ohio App. 308. 

Or. In suit to quiet title, allega- 
tions of complaint that plaintiffs owned 
and claimed entire interest in described 
land, that it was not in any one’s actu- 
al possession, and that defendants 
claimed some estate or interest there- 
in wrongfully and without right, were 
sufficient as against motion to make 
complaint more definite and certain by 
alleging whether plaintiff's title was 
legal or equitable. Code 1930, § 6-1001, 
as amended.—Williams vy. Barbee, 106 
P.2d. 1033. 
_Pa.Com.Pl. Ona rule for a more spe- 
cific statement of claim, in an action by 
a moving picture distributor against 
the owner of a theatre on a contract 
allegedly made with an agent of the 
defendant, it appeared that in the state- 
ment of claim the plaintiff averred that 
the named defendant “at the times here- 
inafter set forth owned and operated 
the Strand Theatre in Steelton, Penna., 
for the public exhibition of motion pic- 
tures,’ and that “Plaintiff is advised, 
believes and therefore avers that at the 
times hereinafter set forth, one Robert 
M. Houser was acting as general man- 
ager of the said Strand Theatre and 
as general agent for Thomas Nelley (de- 
fendant) in the operation of said thea- 
tre, pursuant to oral authority granted 
by Nelley to the said Houser.” At the 
time of the making of the contract, the 
agent had not disclosed the fact of the 
agency. Held, that the averments in 
question are adequate, and that the rule 
for a more specific statement must be 
discharged.—R, K. O, Pictures v. Nel- 
ley, 49 Dauph. 39. 


Pa.Com.Pl. In an action by a plain- 
tiff to recover $3000 from the sureties 
on bonds given in connection with in- 
junction proceedings in the Courts of 
Philadelphia County wherein the pres- 
ent plaintiff was restrained from car- 
rying out a contract for the sale of 
certain shares of stock, it was held, in- 
ter alia, on a rule for a more specific 
statement of claim, that the statement 
should be amended to include a copy 
of the record of the case in the Phila- 
delphia Courts.—Bratton v. Fidelity & 
Dep ere Co. of Maryland, 49 Dauph. 
112. 

Pa.Com.Pl. A defendant, in a peti- 
tion to stay an execution on a judg- 
ment entered on a-note, averred, inter 
alia, that at the time of the giving of 
the note “and on numerous times sub- 
sequent thereto, the said S. W. Cooper 
(plaintiff) stated that in consideration 
for your petitioner’s reserving said 
room for him and having a home for 
him, he, the said S. W. Cooper, would 
not charge any interest on said note, 
and would not force the collection of 
the note, but would let the judgment be 
a lien against. the property.” The 
plaintiff filed an answer averring that 
all the negotiations prior to and at the 
time of the execution of the note were 
merged in the note, and that the phrase 
“and on numerous times, subsequent 
thereto,” in the above quoted portion 
of the petition is indefinite and should 
be more precisely set forth so that the 


plaintiff can _more ‘in 
golly, answer the same. 
e 
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51 Dauph. 186. Py 
Pa.Com.PI. Where a constable hi 
sued in assumpsit for his statut 


ut 
fees and costs for serving various wr 
and defendant takes rule for more spe-_ 
cific statement on the grounds that—_ 
(1) the statement does not allege that — 
defendant authorized, or knew of, insti- a 
tution of suits, the costs and fees for 
which plaintiff sued; (2) plaintiff’s al 
legation of performance by him of cer- — 
tain duties set forth in his statement 
is a conclusion of law; (8) the agr 
ment upon which plaintiff seeks to 
cover ig nudum pactum. Defendant’s 
contention that the statement set forth 
whether the agreement between the par-— 
ties was oral or written, cannot be 
raised under the rule as taken, but on 
motion to strike off statement. Hel 
that, plaintiff's statement, disclosing | 
good cause of action and containing suf- 
ficient notice to defendant as to extent 
and nature of claim, complies with th 
Practice Act of 1915, 12 P.S. § 382 et 
seq. Neither can the question of nu-— 
dum pactum be considered as defend-— 
ant’s proper course would have been b 
affidavit of defense and not by_attac! 
on the form of plaintiff's pleading 
Erhardt v. Kaplan Furniture Co., 4 
Lack.Jur. 92. 1 of. EE lhl 
Pa.Com.Pl. Where statement — 
deemed defective for want of suffic 
facts, it is better practice to enter 1 
for more specific statement.—Rizzut 
Oliveri, 41 Lack.Jur. 99. : 


Pa.Com.P1. 


ment, inter alia, 
laborer in defendant’s coal mine, “as — 
part of his duties was acting under or- 
ders of one of defendant’s agents, orser- _ 
vants, duly authorized to give said or- 
ders,” but does not name such agent; — 
that defendant “failed to use every pre- a 
caution to insure safety of its workmen, _ 
or to provide a signal operator to in- 
form employees as to when it would — 
be reasonably safe, and to warn them ~ 
of the dangerous condition of certain =i 
machinery, at the place of accident,’ — 
but did not set forth wherein sai 
premises were unsafe and defendan 
failed to use due care, or what precau- 
tions it could, or should, have taken 
to insure safety of workmen; that — 
“plaintiff’s leg had been~ crushed and % 
amputated and that he sustained other _ 
and painful, permanent injuries,’’ but 
does not state what other injuries than _ 
amputated leg were, or were likely to — 
be, of permanent nature; and that — 
“various debts in the procurement of 
medicine, etc., were incurred,” without _ 
detailing the items or amounts of such 
debts, and defendant takes rule for 
more specific statement. Held, that — 
rule for more specific statement will be 
made absolute. The statement should ~ 
inform defendant as to the identity of — 
agent who gave plaintiff his orders; — 
and it is also entitled to know specific- 
ally how and wherein it failed in its — 
particular duty, such as is customary 
and usual in the mining industry, to 
reasonably insure the safety of plain- 
tiff, as an employee, at the place of 
accident. While the statement is suf- 
ficiently specific as to the injuries sus- 
tained, especially as defendant has the 
right to ask for a physical examination 
to ascertain the nature and extent of 
alleged injuries, it does not set forth 
with proper particularity the items of 
expenses incurred. In such cases, 
plaintiff’s statement should aver how 
much it claimed for pain and suffering, 
and how much for loss of earning pow- 
er.—Krulawecz v. Hudson Coal Co., 42 
Lack.Jur. 122. 3 
Pa.Com.Pl. Suit in trespass, claim- 
ing that engineering concern in demol- 
ishing viaduct and approaches had oc- 
cupied plaintiff's property, injuring 
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_ foundations by dynamite explosion and 
depriving plaintiffs of part of the lot 
and of access. Held, defendant’s peti- 
tion for more specific statement as to 
damages sustained, and as to conduct 
of defendant’s servants in causing dam- 
age, granted—tLarkin v. Dick-Smith 
Bngineering Corporation, 34 lLuz.L. 
— Reg.Rep. 439. 

-—- Pa.Com.Pl. Where defendant deems 
statement of claim insufficient, he may 
obtain rule for more specific state- 


ment. Bill of particulars, ‘or more 
specific statement, are convertible 
terms. Where defendants required 


“more specific information as to cause 
of action by trespass to recover dam- 
ages to real estate, such information 
should have been sought promptly and 
‘not four and a half years after as- 
details of offense.—Hartman Vv. 

85 Luz.l.Reg.Rep. 14. 
- Pa.Com.Pl. The defendant filed a 
motion to “strike from the records the 
plaintiff's statement of claim.” The 
“motion was indefinite in pointing out 
defects and was not sustained as a mo- 
tion to strike off, but, treating it as a 
motion fer more specific statement, the 
a plaintiff was directed to file an amended 
‘statement of claim furnishing certain 
details not contained in the former 
-statement.—Jones vy. Dulock, 20 Wash. 


ee Where plaintiff’s claim against 
the administratrix of an estate for 
services rendered to the estate included 
an item of $798 for expenses incurred 
‘for trips in connection with the serv- 
ices, and for telephone and telegraph 
tolls, and for clerical services and ex- 
_ penses, with no further specification of 
the items, and plaintiff alleged that the 
amount was not exactly known to him 
‘but was not less than the sum stated, 
motion by defendant to have plaintiff 
make more definite and certain by set- 
ting forth the items was granted. Code 
1932, § 476.—Dahlberg v. Brown, 16 §. 
| B.2d 284, 198 S.C. 1. ; 

Wash. A motion to compel election 
of remedies or make complaint more 
definite and certain and, in some in- 
stances, a motion to stay action, pre- 
sents purely “question of law” as to 
whether movant is entitled on record 
to have such application granted.— 
State ex rel, Goodnow vy. O’Phelan, 106 
 P.2d 1078. 
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Cal. Though complaint is sufficient 
against general demurrer, it may still 

lie within trial court’s discretion to re- 
quire clarification. of uncertainties or 
ambiguities therein or insist that al- 
- ternative allegations be restated as di- 
rect allegations in separate counts.— 
Q@uilliams v. Hollywood Hospital, 114 
P.2d 1, prior opinion 105 P.2d 318. 

: Iowa. Where 23 owners and opera- 
tors of drugstores filed petition seek- 
ing to restrain defendant drugstore op- 
erator from committing acts constitut- 
ing unfair competition under Fair 
Trade Act, defendant’s motion to sep- 
arate the petition into counts or divi- 
sions was properly overruled. Code 
1939, §§ 9884.1, 9884.3, 10963, 10969, 
10970.—lIowa Pharmaceutical Ass’n vy. 
May’s Drug Stores, 294 N.W. 756. 

Mont. Where two causes of action 
were intermingled “contrary to provi- 
sions of statute, the proper remedy 
would have been by motion to make 
complaint more definite and certain by 
separately stating and numbering the 
eauses of action. Rev.Codes 1935, 
9130.—Binzel v. Viehmann, 106 P.2d 
187. 

N.Y.App.Div. Complaint by trustee 
in bankruptcy of corporation against 
president and former directors of bank- 
rupt corporation for unlawful diversion 
of property and stock and the persons 
to whom the diversion was alleged to 
have been made, on theory that acts 
of individual defendants were in fraud 
of ereditors of the bankrupt corpora- 
tion, stated but one cause of action, 
and order requiring separate statements 
of causes of action was erroneous.— 
Rubenstein y. Berch, 25 N.Y.S.2d 202, 
261 App.Div. 265. 

N.Y.App.Div. Causes of action as- 
serted by trustee in bankruptcy, alleg- 
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ing the improper diversion of moneys 


by defendants from debtor, were prop- 
erly required to be separately stated 
and numbered.—Warthman v. Manufac- 
turers Trust Co., 25 N.Y.S.2d 361. ; 

N.¥.Sup. In action by  deceased’s 
surviving spouse, allegations that 
spouse was fraudulently induced by. de- 
fendants to release her inchoate right 
of dower by joining in conveyance of 
deceased’s interest in his father’s estate 
to corporation in return for stock, and 
that subsequently deceased and defend- 
ants conspired to transfer the stock to 
defendants without consideration for 
purpose of defeating spouse’s inchoate 
right of dower and other rights in de- 
ceased’s property, presented two sep- 
arate causes of action which should 
have been separately stated and num- 
bered.—Rogers v. Rogers, 22 N.Y.S.2d 
659, 174 Mise. 841. 

N.Y.Sup. Where certain of defend- 
ants were charged with having pro- 
cured from another defendant a finan- 
cial report concerning a competitor, 
and with having exhibited the report 
to prospective customers, each reading 
by a prospective customer constituted a 
distinct ‘‘new publication” giving rise 
to a distinct cause of action requiring 
a separate statement and numbering of 
causes of action by competitor. Rules 
of Civil Practice, rule 90.—Keystone 
Oil Burner Co. vy. Dun & Bradstreet, 23 
N.Y.S.2d 110, 175 Mise, 277. 

Where competitors were charged 

with having slandered the plaintiff, 
but the slanderous statements were dif- 
ferent and were uttered to ‘different 
persons at different times and _ places, 
separate and distinct causes of action 
were alleged as to each competitor re- 
quiring plaintiff to separately state and 
number each slander. Rules of Civil 
Practice, rule 90.—Keystone Oil Burn- 
er Co. v. Dun & Bradstreet, 23 N.Y.S. 
2d 110, 175 Mise. 277., 
__N.¥.Sup. In action for an account- 
ing for breach of fiduciary duty owed 
to corporation by defendants, who were 
corporate directors and others alleged- 
ly acting in conspiracy with them, com- 
plaint which related several separate 
and unrelated transactions alleged to 
have been committed pursuant to an 
unlawful conspiracy, stated a _ single 
cause of action, based on violation of 
defendants’ single duty to the corpora- 
tion, so that motion to require separate 
statement and numbering of the trans- 
actions as separate causes of action 
was. denied,—Singer v. Carlisle, 23 N. 
Y.S.2d 1014, affirmed 16 N.Y.S.2d 832, 
258 App.Diy. 905. 

N.Y.Sup. Where motion to dismiss 
amended complaint as stating several 
causes of action, not separately stated 
and numbered, is denied, alternative 
motion to compel plaintiff to state and 
number causes of action separately, 
strike out defendants as parties to such 
causes, and strike out certain para- 
graphs of amended complaint, should 
also be denied, as alleged facts, pointed 
out by movants as separate causes of 
action, cannot be segregated from main 
single cause pleaded. Rules of Civil 
Praetice, rule 106.—Drivas vy. Lekas, 23 
N.Y.S.2d 1015, affirmed 23 N.Y.$.2d 
1018, 260 App.Div. 865. 

N.Y.Sup. Where several stockholders’ 
derivative actions were brought by one 
or more minority stockholders of cor- 
poration against present and past offi- 
cers and directors and certain other 
individuals, defendant’s motion to con- 
solidate the actions and to state-and 
separately number the causes of action 
was granted. Rules of Civil Practice, 
rule 90.—Burnham y. Brush, 26 N.Y.S 
2d 397, 176 Mise. 39. 

S.C. While it is usually better prac- 
tice to require separate statement of 
two or more causes of action, united 
in same complaint, before demurring 
thereto for misjoinder of such causes, 
failure to do so is not insuperable ob- 
jection to such demurrer. Code 1932, 
§ 487.—Stuckey v. Metropolitan Life 
Ins. Co., 11 S.H.2d 391, 195 S.C. 358, 

$.C. In action by a eertified public 
accountant against the administratrix 
of an estate for services rendered to the 
estate in which an item of the claim 
was based upon a quantum meruit 


as a separate cause of action. Code 
1932, § 487.—Dahlberg v. Brown, 16 8S. 
H.2d 284, 198 S.c. 1. 
§ 1036 

Pa.Com.Pl. Since there is a general 
principle that objections to form should 
precede objections to substance, the 
filing of a statutory demurrer is a 
waiver of the right to file a rule for 
more specific statement.—General 
Crushed _Stone Co. y. Kessler, 15 
Northumb.L.J. 18. 
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La. Where plaintiffs’ demands for 
relief, though inconsistent, are pleaded 
in the alternative, plaintiffs are not re- 
quired to elect which of such demands 
they desire to rely on.—Board. of 
Com’rs of Orleans Levee Dist. v. Shu- 
shan, 2 -So.2d 35, 197 La. 598. 

La. In action by levee board against 
finance company, former member of 
board, and others, demand that con- 
tract between board and finance com- 
pany for refinancing allegedly procured 
by fraud, conspiracy, and bribery be 
annulled, and demand in the alternative 
for recovery of commissions paid under 
the contract as erroneously computed, 
did not warrant order compelling levee 
board to elect which of the two causes 
of action it desired to rely upon.— 
Board of Com’rs of Orleans Levee Dist. 
v. Shushan, 2 So.2d 35, 197 La. 598. 

N.C. Plaintiff may plead an implied 
contract as well as a special contract 
in the alternative but when the case 
comes on for trial she may be com- 
pelled to elect upon which declaration 
she will proceed.—Graham v. Hoke, 14 
$.E.2d 790, 219 N.C. 755. 

Okl. Where a petition sets forth two. 
causes of action which are inconsistent 
in that proof of one will necessarily 
disprove the other, it is proper to re- 
quire plaintiff to elect remedy which 
he will pursue——Abraham v. McSoud, 
109 P.2d 822. ; 

Where plaintiffs’ first cause of action 
alleged that defendants obtained sher- 
iff’s deed to land ag result of void 
foreclosure proceedings and that plain- 
tiffs owned land and were entitled to. 
possession and to have title quieted as. 
against defendants’ claims, and second 
cause of action alleged that plaintiffs 
and defendants entered into verbal 
agreement under which defendants ac- 
quired title to land and agreed to hold 
it until they collected gufficient rents. 
to discharge indebtedness involved in 
foreclosure proceeding and then recon- 
vey land to plaintiffs, and that plain- 
tiffs were ready to redeem land and 
wanted to have defendants declared 
trustees thereof, plaintiffs were prop- 
erly required to elect their remedy, 
since ae severe to be invoked 
were inconsistent.—Abraham vy. Mc- 
Soud, 109 P.2d 822. 

Wash. In action against owners and 
manager of garage for injuries suf- 
fered by guest of customer while riding 
in automobile furnished and driven ‘by 
manager after customer’s automobile 
broke down. because of garage em- 
ployee’s negligence, court properly de- 
nied defendants’ motion to require 
plaintiffs to elect as to theory upon 
which they were proceeding, between 
host-guest, joint adventure, passenger 
for hire and the like.—Hngel vy. Inter- 
state Transit Co., 115 P.2d 681. 

§ 1041 

Tex.Civ.App. ‘The holder of unpaid 
notes executed for purthase money of 
two tracts of land and secured by ven- 
dor’s lien had right, under Vexas court 
rule, to plead relief sought in two sep- 
arate counts in his petition, the first 
for recovery of superior title to land 
because of vendor’s lien retained there- 
in, and the second, and in the alterna- 
tive, for judgment for amount now due 
on notes with foreclosure of vendor's 
lien, and hence trial court did not err 
in refusing defendant’s motion, pre- 
sented at beginning of trial, to require 
holder to elect which of those counts 
he would rely on, Texas Court Rules, 
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“Smith, 144.) 
) are sed, judgment correct. 
remedies or make complaint more 
efinite and certain and, in some in- 


stances, a motion to stay action, pre- 


sents purely ‘question of law’ as to 
whether movant ‘is entitled on record 
to have such application granted.— 
State ex rel. Goodnow y. O’Phelan, 106 
P.2d 1073, : 

§ 1053 


Colo. In action for maliciously poi- 
soning plaintiff’s cattle and for negli- 
gently poisoning the cattle, the question 
of election by plaintiff upon which 
cause of action he would proceed, which 
question was raised prior to trial, was 
within discretion of trial court.—Holt 
v. Mundell, 112 P.2d 1039, 107 Colo. 


Kan. A motion for judgment on the 
pleadings is equivalent to a_“demurr- 
er”.—Russell v. Bovard, 113 P.2d 1064, 
153 Kan, 729. 

N.J.Sup. Motion to strike complaint 
on ground that plaintiff was precluded 
from bringing action because plaintiff 
failed to set off claim urged in a prior 
suit between same parties was not a 
motion in nature of a “plea in abate- 
ment,”? since there was no attack on 
jurisdiction of court, no showing of 
disability of parties or defects in com- 
plaint or process, and motion was ad- 
dressed to a point of law which should 
be raised in answer and disposed of 
before, at or after trial under Supreme 
Court rule. Sup.Ct, Rules 40, 56, N.J. 
SPAS abe 72 = OPN SAN 2E26=1905' 82 326— 
191._Citizens Nat. Bank of Netcong v. 
John Wills, Inc., 20 A.2d 702, 19 N. 
J.Mise. 450. 

N.Y.Mun.Ct. Defendant’s motion for 
judgment on the pleadings was _ treat- 
ed merely as one attacking sufficiency 
of complaint, and on such a motion de- 
fenses contained in the answer cannot 
be considered. Rules of Civil Practice, 
rule 112.—Preston v. Preston, 27 N.Y.S. 
2d 626, 176 Misc. 478. 

Pa.Com.Pl. Where defendant deems 
statement of claim insufficient, he may 
obtain rule for more specific statement. 
Bill of particulars, or more specific 
statement, are convertible terms. Where 
defendants required more specific in- 
formation as to cause of action by tres- 
pass to recover damages to real estate, 
such information should have been 
sought promptly and not four and a 
half years after asserting details of of- 
fense.—Hartman y. Brace, 35 Luz. 
Reg.Rep. 14. 

Where suit instituted March, 1935, 
affidavit of defense, month following, 
and in October, 1939, petition for bill 
of particulars, petition was too late.— 
Hartman v. Brace, 35 Luz.L.Reg.Rep. 
14. 

Tenn.App. Where plaintiff cannot 
tell until upon the trial whether lead 
smelter was operated negligently or 
not and was accordingly either a ‘‘tem- 
porary nuisance’ or a ‘permanent 
nuisance”, plaintiff properly joined 
counts for each in one declaration, and 
election could be required, not by de- 
murrer to declaration, but only after 
proof had been adduced.—Green v. Ar- 
nold, 150 S.W.2d 1075. 
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Iowa. The trial court did not err in 
overruling plaintiffs’ objections to pro- 
ceeding to a hearing on defendants’ 
motion to strike an amendment to the 
petition and to dissolve a temporary 
injunction before an answer was filed 
in view of statute authorizing a motion 
to dissolve to be made either before 
or after the filing of the answer. Code 
1939, § 12524.—Simmermaker y. Inter- 
national Harvester Co., 298 N.W. 911, 
230 Iowa 8465. 

Pa.Com.Pi. In case of trespass for 
personal injuries, action was besun 
March 9, 1936, and statement filed 
September 22, 1937, and March 3, 
1938, the following paper, sworn to by 
deputy constable and purporting to be 
a return of service, was filed: “On 
October 2, 1937, at 2:30 p. m., served 
the within named defendant personal- 
ly,’ but not setting forth what, if 
anything, had been served. After trial 


ion to compel election 


detendane: moved to strike off verdict 
and also the plaintiff’s statement as 
neither it nor copy thereof supposed 
to have been served contained notice 
required by Section 10 of Practice Act, 
12 P.S. § 392. Plaintiff’s:answer, ad- 
mitting absence of such notice, averred 
that defendant was not entitled to re- 
lief because, though properly summon- 
ed, he had failed to enter appearance 
before return day or after service of 
statement, or even for purpose of mo- 
tion to strike off. Subsequently, coun- 
Sel entered appearance de bene esse for 
defendant to prosecute motion. Held, 
that verdict, as rendered, will be stric- 
ken off; but motion to strike off plain- 
tiff’s statement will be refused. Fail- 
ure of plaintiff to endorse on original 
statement and copy for service in ac- 
cordance with Practice Act deprived 
defendant of notice to which he was 
entitled before he made answer and the 
judgment entered for failure to answer 
in such case was irregular and will be 
stricken off. As the case was not prop- 
erly at issue, defendant could not have 
been called to trial, and, therefore, trial 
and verdict were a nullity. Court has 
no power to strike off statement as 
the motion to do so was not made in 
due time as required by the Practice 
Act. Defendant is properly in Court 
by his special appearance.—Norton v. 
Frantz, 42 Lack.Jur. 97. 

Pa.Com.Pl. Where Plaintiff’s State- 
ment is sufficient to sustain judgment 
but not in exact accord with the pro- 
visions of the Practice Act, 12 P.S. § 
382 et seq., the Defendant should move 
to strike it from the record within 
fifteen days after service thereof,—Ho- 
yo Redington v, Guffey, 3 Monroe L.R. 
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Il.App. In action against railroad 
company for damage to automobile and 
deaths of occupants as result of colli- 
sion with freight car at highway cross- 
ing, assignments in defendant’s motion 
to dismiss complaint that it contained 
no allegations of facts showing that 
defendant was negligent or that dam- 
age suffered by plaintiffs was proximate 
result of defendant’s negligence, and 
that each count showed decedents’ lack 
of due care, clearly called to court’s 
attention particulars in which com- 
plaint was defective, so that court prop- 
erly overruled plaintiffs’ motion to 
strike motion to dismiss as not stating 
sufficient facts to inform court where- 
in complaint did not state cause of ac- 
tion.—Fox vy. Illinois Cent. R. Co., 31 
N.E.2d 805, 308 Ill.App. 367. 

N.J. Defendants, who were apprised 
of what they would need to meet on 
plaintiff’s motion to strike answer and 
counterclaim as sham and _ frivolous, 
could not claim surprise, so that point 
that notice of motion was deficient be- 
cause no detailed reasons were given 
does not avail them on appeal from or- 
der striking out such pleadings.—Mis- 
uriello v. Daly, 15 .A.2d 595, 125 NJ. 
L. 412. 

N.Y.Sup. Where two or more causes 
of action are alleged in a complaint and 
defendant deems that one or more or 
all of them are deficient, defendant 
should frame his notice of motion at- 
tacking the complaint so as to deliver 
not only a general charge against the 
pleading but against its various parts 
separately, otherwise court may be un- 
able to grant any relief at all where 
it agrees with part of defendant’s con- 
tentions and disagrees with part,— 
Savage v. Mathieson Alkali Works, 22 
N.Y.S.2d 692, 174 Misc. 1022. 

In every notice of motion where the 
nature of the relief to be granted is 
doubtful, with the exception of an in- 
stance in which a motion is being made 
upon a special appearance, a general 
prayer requesting, in effect, such other 
and further relief as court may deem 
just and proper, should be inserted as 
a precautionary measure.—Savage v. 
Mathieson Alkali Works, 22 N.Y.S.2d 
692, 174 Misc. 1022. 

Pa.Com.Pl. A motion to strike off a 


‘Court Rule No. 199 of the’ Court of 


ae 


Oe613% 
Pa.Com.P1, 


of claim should not be stricken frome 
the record and the petition for the rule — 
does not contain a copy of the state- — 
ment.and the particulars objected to or 
deemed _ insufficient in compliance with 


Common Pleas of Northampton Coun- 
ty, the failure to file an answer or de- 
murrer to the rule and the filing of a 
written brief and a verbal argument of er; 
the rule is a waiver on the part of the ~ 
plaintiff to a strict compliance with ~— 
such rule—Simmons y. Duran, — Ae 
North. 353. 7 he aor eh 
(See Kelley. Logging Co. Lid, v Pas ge 
cific Coyle Navigation Co. fe 940] 
4 Dom.L.R. 789. ae Wet i 
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Iowa, Where defendant moved to 
strike paragraph of plaintiff's reply as 
being “immaterial, irrelevant, surplus- _ 
age and redundant matter’ and not a — 
proper reply to _ defendant’s -answer, — 


pe é 7 
e trial court prop- — 
y refu _ consider cont nee nf 
plaintiff in passing on motion for dis- — 
missal of complaint on ground that it — 
failed to state facts sufficient to consti-_ 


N.Y.App.Div. 
erly refused to 


‘tute a cause of action.—North vy. City 


of en eo bri vine BoP cee eaee 
iv. ;_ North y. City of Cohoes, 29 
N.Y.8.2d 529. f “Oe 
N.Y.Sup. A motion to strike a de- 
fense on ground that it is frivolous is 
determinable solely on an inspection 
of the pleadings without aid of affi- 
davits. Rules of Civil Practice, rule 
103.—Purdy v. McGarity, 26 N.Y.S.2d 
731, 176 Mise. 82. RL ea () 
In action for damages to automobile, ois 
motion to strike out separate defense — 
that plaintiff had assigned all his right, 
title and interest in alleged cause of ac- — 
tion to an insurance company on 
ground that such défense might preju- 
dice the fair trial of the action was a _ 
motion to strike out such defense as — 
sham or false in fact, though good in — 
form, and hence affidavit in support of 
such motion must be considered in the 2 
determination thereof. he 


Rules of Civil — 
Practice, rule 103.—Purdy v. McGarity, © 
26 N.Y.8.2d 7381, 176 Misc. 82. ai § 
N.Y.Sup. The contention of defend- 
ant’s liquidator that plaintiff’s mainte- 
nance of and recovery in action for 
damages for breach of contract against 
defendant, which was.a corporation or- 
ganized under laws of England, would — 
establish plaintiff as a preferred credi- 
tor and that plaintiff should conse-° — 
quently be relegated to bankruptcy — 
tribunals in England cguld not affect 
plaintiff’s prima facie case in determin- 
ing disposition of liquidator’s motion 
to vacate warrant of attachment and 
levies made thereunder and to dismiss 
complaint and set aside service of sum- 


mons and complaint. Civil Practice 
Act, § 903.—Auerbach vy. Grand Nat. — 
Pictures, 29 N.Y.S.2d 747, 176 Mise. 


LOST 

The fact that a contract between de- 
fendant and a third party contained a 
provision for arbitration of differences 
that might arise between parties did 
not aid defendant’s liquidator on liq- 
uidator’s application to vacate warrant 
of attachment and set aside service of 
summons and complaint in action by 
plaintiff, as third party beneficiary, for 
damages for alleged breach of contract, 
since even if provision were applicable 
to action, the provision would entitle 
liquidator to nothing more than a stay 
of proceedings until arbitration had 
been had. Civil Practice Act, §§ 903, — 


Te A ¥ 7 
1 . 


~ 


1451,—Auerbach vy. Grand_ Nat. | Pic- 
tures, 29 N.Y.S.2d 747, 176 Misc. 1031. 
og § 1094 i 
 ©.0.A.Ga. Motion to dismiss raises 
an issue of law:as to sufficiency of ‘well- 
pleaded 
mons y. 
se 


orari denied 61 S.Ct. 63. i. 

Where plaintiff relied on certain let- 
ters attached to complaint as exhibits 
o show a contract for broker’s com- 
jissions, but final letter from defend- 


nt showed clearly absence of any 


-A.Mo. Defendant’s motion to dis- 
s the suit conceded truth of all well- 
pleaded facts, but did -not concede 
ruth or accuracy of legal conclusions 
pleaded.—Frederal Life Ins. Co. v. Ett- 
120 F.2d 837. 

A.Va. The allegations of com- 
though denied in the answer, 
be taken as true on motion to 
School Board of 


plaint, 
- would 
a 


well pleaded, but not conclusions of 

aw respecting the constitutionality of 
ngressional act.—Isthmian S. 
U. S., 33 F.Supp. 1007. 


minal Corporation y. Drivers, 
feurs and Helpers Local Union 639, 
33 F.Supp. 645. 
‘D.C.Md. A motion to dismiss a com- 
 plaint is in effect a ‘demurrer’, and the 
- factual statements of the complaint are 
~ admitted.—U. y. Brownley, 34 F. 
pp. 923. : 
.C.Mich. In passing on defendant’s 
motion to dismiss complaint, allegations 
of defendant’s answer could not be 
aken into consideration, and all al- 
legations of complaint were required to 
be assumed to be true.—Graham vy. 
* Graham, 33 F.Supp. 936. 
D.C.Pa. The facts alleged in the 
complaint must be accepted as true 
for purposes of decision on motion to 
_dismiss.—Saller v. U. 8., 33 F.Supp. 


-_ D.C.Va. In passing upon a motion to 
dismiss a complaint, a court must ac- 

; cept all well-pleaded allegations of the 
complaint as true——Munsey v. Virginian 
Ry. Co., 39 F.Supp. 881. 

Ariz. The plaintiffs’ motion for judg- 
ment on the pleadings required the 
court to take into consideration the al- 
legations of both the complaint and the 
answer and {to determine therefrom 
whether plaintiffs were entitled to judg- 
ment against defendants, Code 1939, §§ 
21-429, 21-431.—Snyder v. Betsch, 109 
P.2d 613. 

In passing upon motion for judgment 
upon the pleadings, the court must as- 
sume the truth of the material allega- 
tions of both complaint and answer. 
Code 19389, §§ 21-429, 21-431.—Snyder 
vy. Betsch, 109 P.2d 613. 

- Cal. A motion for judgment on the 
pleadings admits the facts alleged for 
the purpose of the motion.—Jaffe v. 
Stone, 114 P.2d 335, prior opinion 106 
P.2d 946. 

Cal.App. In determining 
ant’s motion for judgment on the 
pleadings on the ground that com- 
plaint failed to state a cause of action, 
facts alleged in complaint must be 
accepted as true.—Vincent Petroleum 
eS hae abe vy. Culyer City, 111 /Pi2d 

33. 

App.D.C, A motion to dismiss, like 


defend- 


mils 1094 cca : Re i) ; ie Singh Sen a 


Co. : 


a demurrer, ‘ its on 
ep ora a hey Un sends 
a. 
bill of complaint were admitted by mo- 


tions to dismiss bill made by all of de-— 


fendants.—Fleischer Studio 
2 So.2d 293. ie 3 

Ga. In considering whether a_peti- 
tion states a cause of action as against 
motion to dismiss in nature of general 
demurrer, allegations of petition must 
be taken as true.—Guflin v. Kelly, 14 
8.H.2d 50,191 Ga. 880. . 

Iu. A plaintiff's motion to strike 
defendants’ special defenses admitted 
facts well pleaded.—Biddy v. Blue Bird 
Air Service, 30 N.H.2d 14, 374 Ill, 506. 

Ill.App. Where plaintiff village, in 
action against county collector and 
eounty to recover 50 cents per item on 
items returned delinquent, deducted by 
collector, in remitting assessments col- 
lected, filed motion for entry of sum- 
mary judgment in its favor upon the 
pleadings, allegations of defendants as 
to custom and usage which were not 
denied in plaintiff's reply must be taken 
as true.—Village of Broadview v. To- 
man, 33 N.H.2d 619, 399 Ill.App. 485. 

Il.App. In ereditor’s suit, motion 
by defendants to strike out the com- 
plaint and to dismiss the suit admitted 
the allegation that defendant corpora- 
tion acted as agent of the other defend- 
ants in executing contract for sale of 
lot to plaintiff and in receiving pay- 
ments from him and the corporation 
within the scope of its authority.— 
Abrams y. Harry A. Roth & Co., 34.N. 
H.2d 725, 310 Ill.App. 490. 

Ill.App. Where the validity and en- 
forceability under Pennsylvania law of 
oral contract entered into in Pennsyl- 
vania was alleged in the complaint 
the validity and enforceability would 
be deemed, to have been admitted by 
filing of defendant’s motion to strike 
under the Illinois Practice Act. Smith- 
Hurd Stats. c, 110 169.—Oakes v. 
Chicago Fire Brick Co., 35 N.H.2d 622, 
311 IlLApp. 111. 

Kan. A “motion for judgment on 
pleadings” is the equivalent of a ‘‘de- 
murrer’’, and in ruling on such motion 
all well-pleaded facts in adversary’s 
pleadings must be favorably construed, 
and all pleadings of the moving party 
must be left out of consideration.—Hirt 
v. Bucklin State Bank of Bucklin, 109 
Pod) 171,. 153) Kan.) 194, / 

Mo. In quo warranto proceeding, 
respondents, filing motion for judg- 
ment on pleadings after filing of rela- 
tors’ reply to return, took position that 
allegations well pleaded by relators 
stated no cause of action, even if true, 
—State at Inf. McKittrick, ex rel. Mar- 
tin v. Stoner, 146 8.W.2d 891. 


Where both parties file motions for 
judgment on pleadings, each party’s 
right to judgment must be determined 
from consideration of his own motion 
as though no motion had been filed by 
other party.—State at Inf. McKittrick, 
ex rel. Martin v. Stoner, 146 S.W.2d 
891. 


In considering motion, filed by rela- 
tors in quo warranto proceeding, for 
judgment on pleadings, court cannot 
consider allegations contained in rela- 
tors’ petition and denied in respondents’ 
return, but must look alone to well 
pleaded allegations of return.—State at 
Inf. McKittrick, ex rel. Martin-v. Ston- 
er, 146 S.W.2d 891. 

Mo.App. Motions to strike out testi- 
mony of witness and for judgment on 
the pleadings were in effect overruled 
by virtue of court’s suggestion that 
counsel get on with the case notwith- 
standing that no specific ruling upon 
motions was made.—Mississippi Valley 
Trust Co. v, Weber Bros, Realty Co., 
149 S.W.2d 437. 

Neb. The general rule of pleading, 
which admits as true all facts well 
pleaded on the filing of a general de- 
murrer or a motion for a judgment on 
the pleadings, has no: application to 
facts of which a court may take ju- 
dicial notice, and such demurrer or mo- 
tion does not therefore admit a conclu- 
sion of law deduced from such facts.— 
State ex rel, Johnson v. Wagner, 297 
N.W. 906, 


s v. Paxson, 


acts. Ne 
F.2d 444, plea 
Allegations of facts contained in — 


‘A party moving for’ judgment on the 
pleadings necessarily admits, for pur- 


pose of the motion, the untruth of his ~ 


own allegations in so far as they have 
been  controverted.—Brown y. Royal © 
Highlanders, 299 N.W. 467. ; 

N.M. A plaintiff moving for judg- 
ment on the pleadings admits that all 
of controverted allegations in, his com- 
plaint are untrue and that all well- 
pleaded material allagations in answer 
are true.—Prince v. Freeman, 112 P.2d 
821, 45 N.M. 143: 

N.Y. On motions to dismiss a com- 
plaint framed in equity and seeking — 
only equitable relief, on sole ground 
that, on face of complaint, plaintiff had 
an adequate remedy at law, if the ac- 
tion did not lie in equity for reason 
urged, the complaint must be _ dis- 
missed irrespective whether it stated 
a good cause of action at law.—Terner 
v. Glickstein & Terner, 28 N.E.2d 846, 
283 N.Y. 299, reversing 17 N.Y.S.2d 
1009, 258 App.Div. 985, appeal granted 
18 N.Y.S.2d 744, 258 App.Div, 1070 
answering certified questions 18 N.Y. 
8.2d 744, 258 App.Div. 1070, motion 
denied 29 N.H.2d 667. 

N.Y. In determining, on motion for 
judgment on the pleadings, whether 
complaint fails to state cause of ac- 
tion for breach of contract because of 
alleged illegality of contract, court is 
limited to allegations in complaint, 
and may not speculate in regard to 
matters not contained therein.—Miller 
v., Vanderlip,.. 33, N.H.2d 51, 285 N.Y. 
116, modifying 20 .N.Y.S.2d 330, 259 
App.Div. 624. 

N.Y.App.Div. In action to foreclose 
a second mortgage wherein defendants 
filed counterclaims, plaintiff’s motion to 
strike answer as sbam would be grant- 
ed with leave to plaintiff to serve a 
reply to counterclaims alleging as a 
defense the same facts as were urged 
by plaintiff in support of the motion.— 
Fusco v. Ciaramella, 23 N.Y.S.2d 24, 

N.Y.App.Div. On motion to dismiss 
complaint, the allegations of the com- 
plaint must be deemed to be true.— 
Josephberg v. Cavallero, 27 N.Y.S.2d 
361, 262 App.Div. 1, appeal denied 
28 N.Y.S.2d 724, 262 App.Diyv. ‘743, 
_N.Y¥.App.Div. Kor purposes of mo- 
tion to dismiss complaint as not stat- 
ing facts sufficient to constitute a cause 
of action, court accepted allegations of 
the complaint as true.—Kelley v. Ley- 
itt & Sons, 28 N.Y.S.2d 175, (262 App. 
Div. 92, reargument denied 29 N.Y.S.2d 
726, 262 Apn.Div. 891. g PES 

N.Y.App.Div. A motion to dismiss 
petition admits the facts stated therein, 
—Maresca vy. McHiligott, 28 N.Y.S.2d 
280, 262 Apn.Div. 179. p 

N.Y.Sup. The Supreme Court must 
assume the allegations of a complaint 
to be true for the purpose of a motion 
to dismiss the complaint on the ground 
that it fails to state facts sufficient to 
constitute a cause of action.—City of 
Albany y. Anthony, 21 N.Y.S.2d 258, 
174 Mise. 470. 

N.¥.Sup. In testing sufficiency of 
complaint, on motion to dismiss, all 
allegations therein are assumed to be 
true and every intendment and fair 
inference must be made in favor of the 
pleading.—Caron Corporation vy. R. 
O,. Radio Pictures, 21 N.Y.S.2d 984. 

N.Y.Sup. On motion to dismiss, all 
allegations of complaint must be taken 
as admitted, complaint must be liberal- 
ly construed, every intendment and fair 
inference is in favor of the pleader, 
and if by any aspect on facts stated 
plaintiff could recover, motion must be 
denied. Rules of Civil Practice, rule 
106, subd. 5.—Hockensmith Contraet- 
ing Co. v. Carnegie-Ilinois Steel Cor- 
poration, 22 N.Y¥.S.2d 280. 

On motion to dismiss com- 
on ground it does not state 
facts sufficient to constitute a cause of 
action, every fair inference and intend- 
ment must be made in favor of the 
pleading, and the facts alleged in the 


“ 


~ would determine sufficiency of t 


oir 
aoe 220 NGs2d 859; 
Sup. A complaint in st ckhold- 
‘action for loss resulting from al- 


-leged conspiracy of an officer of the - 


corporation and attorneys of the Se- 
curities and Exchange Commission to 
depreciate value of corporation’s stock 
would not be dismissed on ground that 
the acts complained of were done in 
official capacity, since any _ privilege 
which might protect defendants be- 
cause of their official position was mat- 
ter of proof and its existence or non- 
existence could not be determined upon 
affidavits.—Coronado Development Cor- 


‘poration y. Millikin, 22 N.Y.S.2d 670, 


175 Misc. 1. 
N.Y.Sup. Where complaint set forth 


- two separately stated alleged causes of 


action and defendant’s motion to dis- 
miss complaint for failure to state facts 
sufficient to constitute a cause of action 
was addressed to the complaint as a 
whole but contained general prayer for 
such other and further relief as court 
should deem just and alae court 
he two 
alleged causes of action separately, so 
that motion could be granted as to in+ 
sufficient cause of action and denied as 
to sufficient cause of action.—Savage v. 
Mathieson Alkali Works, 22 N.Y.S.2d 
692,'174 Mise. 1022. 

On a motion to dismiss a complaint 
for insufficiency, every intendment and 
fair inference is in favor of the plead- 
ing, and motion should be denied if 


plaintiff could recover upon any aspect 


of the facts stated.—Savage v. Mathie- 
son Alkali Works, 22 N.Y¥.8.2d 692, 
174 Mise. 1022 

N.Y.Sup. On motion to strike de- 
fense in answer, the facts pleaded 
were required to be assumed to be true. 
eee v. Forty-Second St. M. & 
8&t. A: Ry» Co., 22 N.Y.S.2d 752,175 
fo 49, 

N.Y.Sup. Under civil practice ‘rule 
relating to judgment on pleadings, 
court could give judgment to defend- 


‘ant who was entitled thereto, notwith- 


standing the motion for judgment on 
the pleadings had been made by plain- 
tiff. Civil Practice Act, § 476; Rules of 
Civil Practice, rule 112. —Long v. Som- 
ervell, 22 N.Y.S.2d 931, 175 Misc. 119. 

N.Y.Sup. The question raised by 
plaintiff's motion for judgment on the 
pleadings was whether complaint stated 
facts sufficient to entitle plaintiff. to 
judgment.—County Securities v. War- 
wick Properties, 24 N.Y.S.2d 971. 

N.Y.Sup. For purpose of motion 
for judgment on the pleadings, all 
facts in the complaint must be deemed 
to be true. Rules of Civil Practice, 
rule 112.—Browne v, Hibbets, 25 N.Y. 
8.2d 573. 


N.Y.Sup. Allegations in complaint 
must be deemed to be true for pur- 
poses of motion to dismiss complaint 
on ground that it does not state a 
eause of action. Rules of Civil Prac- 
tice, rule 106.—Kaelin v. Michelson, 26 
N.Y.S.2d 944, 176 Mise. 536. 

N.Y.Sup. Under rule providing that 
if any matter contained in a pleading 
is sham or frivolous. the court may or- 
der such matter stricken, affidavits may 
be used in certain instances to strike 
out a defense as sham. Rules of Civil 
Practice, rule 103.—Gardella v. Hago- 
pian, 28 N.Y.S.2d 250, appeal granted 
29 N.Y.S.2d 724, 262 App.Div. 889. 

N.Y.Sup. Where plaintiff's complaint 
failed to state a good cause of action, 
plaintiff's motion for judgment on the 
pleadings searched the record and 
judgment for plaintiff was error.—Rel- 
lim Cunst.' Co. v. Automobile Ins. Co. 
of Hartford, Conn., 29 N.Y.S.2d 313. 

N.Y.Mun.Ct. Defendant’s motion for 
judgment on the pleadings was treat- 
ed merely as one attacking sufficiency 
of complaint, and on such a motion 
defenses contained in the answer can- 
not be considered. Rules of Civil Prac- 
tice, rule 112.—Preston v. Preston, 27 
N.Y.S.2d 626, 176 Misc. 478. ~ 

On motion for judgment on the 
pleadings, treated as one attacking the 
sufficiency of the complaint, the mate- 


set out in the complaint were 
dmitted and taken as true, 
every legitimate inference to be 
drawn from the pleading was to be — 
resolved in its favor. Rules of Civil 
Practice, rule 112.—Preston v. Preston, 
27 -N.Y.S8.2d 626, 176 Misc. 478, 

The defendant, by motion for dismis- 
sal of plaintiff's complaint on ground 
that it failed to state facts sufficient 
to constitute a cause of action, conced- 
ed truth of all facts pleaded in the com- 
plaint and asked for its dismissal as a 
matter of law. Rules of Civil Practice, 
rule 112.—Preston v. Preston, 27 N.Y 
$.2d 626, 176 Mise. 478, 

N.Y.City Ct. Motion to strike out a 


the complaint to which the defense is 
addressed is also bad.—Kurzon  v. 
Union Ry. ae of New York City, 21 
N.Y.S.2d 31 

N.Y.City i For the purpose of de- 
termining a motion to dismiss the com- 
plaint for failure to state a cause of 
action, the allegations contained in the 
complaint were accepted as the facts of 
oe case.—Levy v. Cohen, 27 N.Y.S.2d 


N.Y.City Ct. On defendant’s motion 
to dismiss complaint or in alternative 
to strike out certain portions of com- 
plaint, every material 
complaint and every inference which 
can fairly and legitimately be drawn 
therefrom is deemed admitted. Rules 
of Civil Practice, rules 103, 106, subd. 
5.—Doyle v. Johnson Bros., 28 N.Y.S. 
2d 453, 176 Mise. 656. 

N.C. In considering plaintiffs’ de- 
murrer ore tenus to answer and motion 
for judgment on pleadings, allegations 
of facts in answer and relevant infer- 
ences 
therefrom are deemed admitted, and 
such allegations must be construed 
liberally in pleader’s favor. C.S. 
535.—Adams vy. Cleve, 10 S.H.2d 911, 
218 N.C. 302. 

N.C. In deciding a motion for judg- 


ment on the pleadings, the court is con-, 


fined to the pleadings.—Johnson v. Met- 
ropolitan Life Ins, Co., 14 S.H.2d 405. 
219 N.C. 445. 

N.D, Where motion was made for 


judgment for defendant on the plead- 


ings consisting of a complaint and a 
demurrer thereto, on ground that the 
complaint did not state facts sufficient 
to constitute a cause of action, the mo- 
tion presented the same questions as 
were raised by the Ake a rahe —Gilbert- 
son v. Volden, 299 N 25,0), 

Okl. A motion for We hottie on the 
pleadings admits, for the purpose of 
the motion, the truth of all facts well 
pleaded by the opposing party, to- 
gether’ with all fair inferences to be 
drawn therefrom.—Martin v. Mutaloke, 
105) P20 413; 

Pleadings of one party must be clear- 
ly bad in order to justify a judgment 
in favor of the other party.—Martin v. 
Mutaloke, 105 P.2d 413. 

If there is any reasonable doubt as 
to the sufficiency of pleadings, judg- 
ment on the pleadings will not be ren- 


domed sy Merkin v. Mutaloke, 105 P.2d 
Pa.Com.Pl. A court may properly en- 


ter judgment upon the pleadings for 
that part of a claim as to which the 
affidavit of defense is insufficient in law, 
even though plaintiff’s motion is for 
judgment for the full amount of its 
claim.—Aarons v, Stone, 39 D. & C, 27. 

Pa.Com.Pl. Where a matter is heard 
on petition and rule and answer, with- 
out proofs, moving party must accept 
as verity well pleaded and pertinent 
averments of the adversary.—Petition 
of Auditors of Borough of Nuangola, 
34 Luz.L.Reg.Rep. 321. 

§ 1096 

Ii.App. Where there was no counter 
affidavit to defendant’s affidavit setting 
up the facts in support of its motion 
to strike the complaint, allegations of 
supporting affidavit were to be taken as 
true. Smith-Hurd Stats. c. 110, § 172. 
—People ex rel. De Cola v. U. 8. Fideli- 
ty & Guaranty Co., 29 N.H.2d 289, 306 
Ill.App. 518, 

Til, In suit to recover taxes under 
Retailers’ Occupation Tax Act, portion 
of motion to strike answer calling at- 


bad defense need not be granted if 


allegation of 


of fact necessarily deducible 


A es tax was aie Wot ate ae 3 
verified. Smith-Hurd Stats. ¢. 110, 
169, 172.—Department of Finance - 7 
Schmidt, 29 N.B.2d 530, 374 Ill, 351, au 
N.Y.Sup. In action by deceased’s 
surviving spouse based upon alle, 
tions of fraud with respect to transfer: 
of deceased’s property for alleged pur 
pose of defeating spouse’s incho: 
right of dower, conflicting affidavits 
lating to applicability of statute of li 
itations, alleged release, and facts 
ing to ‘merits of the action, present e 
questions of fact to be determined u 


Palos 108, LOT oe 
22 N.Y.S.2d 659, 174 


Pratticg, 
seen 


§ 1099 br aay 
Cal.App. Defendants’ motions 
judgment on-:the pleadings ad nitte 
the truth of allegations contain i 
the. complaint.—Allen v.  Californ 
uP Building & Loan Ass’n, ; 
Neb. A motion for judgment on th 
pleadings admits, either directly or — 
impliedly, the truth of all well plea ed 
facts in the pleading of the opposi 
party, and is in the nature of a de 
murrer and raises an issue of law onl 
—State ex rel. Western Reference | 
Bond Ass’n v. Kinney, 293 N.W. 393. 
A motion for judgment on the. ‘plead- ie 
ings does not admit conclusions of the — 
pleader.—St»te ex rel. Western Refer- — 
ence & Bond Ass’n v. Kinney, 293° N 
W, 393. : i 
1103 


§ 
' Minn. The falsity of a ‘pleading 
be shown by aflidavit.—Neefus eva! 
fus, 296 N.W. 579. LBs 
Where the fact of the. falsity age 
Teun is established Ma clear al 


dict the showing must be on as. err 
mitting its truth. —Neefus v. Neefus, yey 
296 N.W. 579. Biv Me sence 

N.Y¥.Sup. On motion to dismiss, as to 
village, for legal insufficiency a ‘com- 
plaint for injuries received by infant — 
while passenger in automobile which 
allegedly collided with traffic — 


eee by state traffic commission, 
respecting traffic control lights and cor- 
respondence concerning such regula- 
tions could not be considered. Rules of — 
Civil Practice, rule 106; Vehicle and 
Traffic Law, 95 et seq.—Wenzel iss 
Duncan, 24 N.Y.8.2d 192,175 Mise. 554. 

N.Y.City Ct. In action on an under- 
taking or completion bond furnished by _ 
general contractor to city in connection © 
with construction of a building to re- ‘2 
eover for materials furnished by the ~ 
use-plaintiff to a subcontractor, whether a 
contract between contractors and city — 
which was part of the bond, contained 
provision which was set up by defend- 
ant as a defense and denied by use-— Ast 
plaintiff, could not be determined on 
motion to strike the defense where a ~ 
copy of the contract was not attached 
to pleadings nor furnished to court on — 
the motion. Rules of Civil Practice, — 
rule 109, subd, 6.—City of New York, — 
to Use and Benefit of J. K. Larkin Sar 
Co. v. Standard Accident Ins. Co., 23 
N.Y.S.2d 939. 

§ 1104 


D.C.Mass. In action to enforce em-_ 
ployee’s right to receive minimum 
wage provided in the Fair Labor 
Standards Act, defendants’ motion to 
strike allegation that there was a com- 
mon question of law and fact between 
plaintiffs and all persons in whose be- 
half action was filed and the defend- 
ants was denied, but if allegation was 
not sustained by evidence it could later 
be stricken, Fair Labor Standards 
Act, 29 U.S.C.A. §§ 201-219.—Townsend 
Vis Boston & M. R. B., 35 F.Supp. 938. 

1105 

Ohio App. Plaintiff's failure to file a 
reply to new matter alleged by defend- 
ant in answer and_ cross-petition, 
though new matter, if uncontroyerted, 


1105 Bey 2 


: § 


» 


_ pleadings, where the motion for such 
‘judgment was made after submission of 
the cause, without objection, on a stipu- 
lation of facts and other documents and 
pleadings constituting evidence, since 
motion was belated.—Crum vy. Crum, 30 
N.H.2d 448, 65 Ohio, App. 431. 

Utah. Where plaintiff interposed no 
demurrer to the answer and, when 
cause was called for trial, moved for 
udgment on the pleadings which lower 
ourt granted after denying defendants’ 


-eause of action. 
-—Harman y. Yeager, 110. P.2d 352. 


§ 1134 
 -p.€.La. In passing on motion to dis- 
miss petition, the facts therein, the con- 
-elusions of the pleader excluded, are 
taken as true and_proved.—Nehrbass 
vy. Home Indemnity Co., 37 F.Supp. 123. 
 D.C.Pa. For the purpose of a mo- 
jon to dismiss complaint, all facts well 
pleaded in the complaint must be ac- 
epted as true and correct.—Berger Vv. 

Clouser, 36 F.Supp: 168. 
Ariz. Defendants’ motion for judg- 
ment on the ground that complaint 
- failed to state a claim upon which re- 
lief could be granted questioned the 
sufficiency of the complaint to state 
a cause of action and admitted all the 
material allegations therein. Code 
* 1939, §§ 21-429, 21-431.—Snyder v. 

_ Betsch, 109 P.2d 613. 

A .C. A motion to dismiss ad- 


a 
rel. 5 


Negations of complaint.—U. S 


* 


B20 30, 375 Ll. 2% 
Jul. A motion to dismiss admits all 
of matters properly 

eee ete. Pp: y 4 : 

rown, 81 N.H.2d 767, 375 Ill. 438. 
‘The sufficiency of claim for damages 
to prospective profits should have 
questioned upon a motion directed 
that particular part of complaint, 
nd failure to do so did not justify 
‘dismissal as to part upon which a prop- 
er issue might be formed. Smith-Hurd 
Stats. c. 110, §§ 128, 166(2), 167(4), 
172.—Toledo, P. & W.'R. R. v. Brown, 
(31 -N.E.2d 767, 375 Tl. 438. 

IiLApp. A motion by beneficiary to 
strike portion of insurer’s answer set- 
ting forth affirmative defense to action 
on life policy admitted allegations of 

fact constituting the defense.-—McMa- 
hon y. Continental Assur. Co., 30 N.E. 
2d 959, 308 Ill.App. 27. 

i Il.App. The well-pleaded_ facts’ al- 
|. Jeged in a complaint were admitted by 
defendants by filing motions to strike 
the complaint.—Arndt v. Abbott, 32 N. 
BH.2d 342, 308 Ill.App. 633. 


Ill. App. Generally, the Civil Practice 
Act is to be liberally construed, but 
this does not mean that a motion to 
dismiss admits inferences and conclu- 
sions of the pleader. Smith-Hurd 
Stats. c. 110) §§ 157(2), 169, 172.—Awo- 
tin y. Abrams, 33 N.E.2d 179, 309 Dl. 
App. 421. 

‘ La.App. A petition which does not 
allege a cause of action because of in- 
sufficiency of allegation should not be 
dismissed absolutely, but plaintiff 
should be permitted to supplement his 
averments by amendment.—Caruso v. 
Fidelity & Deposit Co. of Maryland, 
199 So. 532. 

Mich. On motion to dismiss, facts 
well pleaded must be taken as true.— 
Walton y. Equitable Trust Co., 296 
N.W. 706, 296 Mich. 630. 

N.Y.App.Div. Where it was alleged 
in complaint that defendant promised 
individual plaintiff te deliver goods to 
corporate plaintiff in consideration for 
which individual plaintiff signed notes 


pleaded in com- 
ye Wall Ree RR 


Be re he en ged 


would defeat plaintiff’s action, did not 
entitle defendant to a judgment on the 


individual plaintiff a right of action 
for breach thereof, and therefore order 
dismissing such complaint properly 
granted individual plaintiff leave to 
plead over.—Standard Equipment Prod- 
ucts v. Pennsylvania Rubber Co., 238 
N.Y.S.2d 5185-260 App.Div. 489. 
N.Y.App.Div. In action for specific 
performance of contract for sale of re- 
alty, efficacy of defendants’ plea of 
statute of frauds cannot. be considered 
on motions to dismiss amended com- 
plaint, but must be determined after 
facets are elicited on -trial—bLalin_ v. 
Laney, 24 N.Y.S.2d 899, 261 App.Div. 


N.Y.App.Div. On motion to dismiss 
an amended complaint for insufficiency, 
the allegations must ke assumed to be 
true.—Frier v. J. W. Sales Corpora- 
tion, 25 N.Y.S.2d 576, 261 App.Div. 388. 

N.Y.Sup. For the purpose of deter- 
mining a motion to dismiss on the 
ground that complaint failed to state a 
eause of action, the allegations of the 
complaint would be deemed admitted. 
Rules of Civil Practice, rule 106, subd. 
5; Civil Practice Act, § 277.—Weimar 
v. Weimar, 25 N.Y.S.2d 343. 

N.Y.Sup. On motion to dismiss com- 
plaint, the trial court would presume 
that every proper allegation contained 
in the complaint was true.—Lella v. 
Rubel Corporation, 25 N.Y.S.2d 548. 

N.Y¥.Sup. For puepose of defendants’ 
motion attacking sufficiency of petition 
on its face, facts alleged in_ petition 
were conceded.—Cochran yv. Levy, 25 
N.Y.S.2d 960, 175 Misc. 666. 

N.Y.Sup. For purpose of motion by 
defendants to dismiss complaint on 
ground that the facts do not state a 
cause of action, the facts pleaded are 
deemed to be conceded by the defend- 
ants.—Long Island’ Lighting Co. v. 
Maltbie, 26 N.Y.S.2d 452, 176 Misc. 1. 


N.Y.City Ct. In action on an under- 


taking or completion bond furnished” 


by general contractor to city in con- 
nection with construction of a building 
to recover for materials furnished by 
the use-plaintiff to a subcontractor, 
whether contract between contractors 
and city which was part of the bond, 
contained provision which was set up 
by defendant as a defense and denied 
by use-plaintiff, could not be deter- 
mined on motion to strike the defense 
where a copy of the contract was not 
attached to pleadings nor furnished to 
court on the motion. Rules of Civil 
Practice, rule 109. subd, 6.—City of 
New York to Use and Benefit of J. K. 
Larkin & Co. v. Standard Accident Ins. 
Co., 23 N.Y:S:2d 939) 

On motion to strike defense consist- 
ing of new matter as being insufficient 
in law, facts pleaded are assumed to be 
true. Rules of Civil Practice, rule 109, 
subd. 6.—City of New York, to Use 
and Benefit of J. K. Larkin & Co. v: 
Standard Accident Ins. Co., 23 N.Y.S. 
2d 939. 

Pa.Com.Pl. Under a fair construc- 
tion of the Practice Act, 12 P.S. § 382 
et seq., a defendant cannot urge a 
ground for striking off a statement, and 
succeeding therein, raise another 
ground for striking off the amended 
statement when such ground could have 
been used in the first instance against 
the original statement.—Doty v. Lap- 
pen, § Sch.Reg. 192. ’ 


§ 1144 

C.C.A.Mich. An “issue” is a_ single, 
certain and material point arising out 
of the allegations and contentions of 
the parties and the issue may normally 
be ascertained by an inspection of the 
pleadings, but in modern practice an 
issue sometimes arises from the af- 
firmation on one side and the denial 
on the other of some material point of 
law or fact as developed by the evi- 
dence, though not presented by the 
pleadings.—Paine & Williams Co. vy. 


Co., 23 F.Supp. ; 

: In civil ease, issues are raised 
by pleadings, and the evidence is ma- 
terial. in determining whether a partic- . 
ular issue has sufficient support in the 
evidence to warrant submission thereof 
to jury.—State v. Evans, 295 N.W. 433. - 
_ N.C. Issues are raised by the plead- 
ings, but in their formulation they must 
have regard not only for the pleadings 
but for the phases of the evidence per- 
tinent thereto.—Brown vy. Daniel, 13 S.E. 
2d 6238, 219 N.C. 349. 

Pa.Com.Pi. Pleadings are closed 
when issue is joined, purpose of plead- 
ings being to arrive at an issue.——Cer- 
eee v. Fisher, 34 Luz.L.Reg.Rep. 

Tenn.App. A material issue arises 
only when the matter placed in dispute 
by the pleadings is such a point as will 
determine the case.— Summers y. Bond- 
Chadwell Co., 145 S.W.2d 7. 

§ 1147 

Me. Orderly procedure requires that 
pleadings set out cause of action and 
define the issue.—Ford v. Inhabitants 
of Town of Whitefield, 15 A.2d 857. 

Mont. Where the right of recovery 
is dependent upon the happening of a 
condition precedent or of a future 
event, the happening of the condition 
or contingency must be alleged and 
proved. Rev.Codes 1935, § 7402.—Bin- 
zel v. Viehmann, 106 P:2d 187. 

§ 1160 

Ala. An exhibit attached to com- 
plaint, without proof thereof, consti-. 
tutes mere “pleading”, and burden 
rests on party who would rely on con- 
tents thereof to prove such exhibit.— 
vane of Birmingham y. Nichols, 1 So. 

Miss. A plea of ‘not guilty’’ puts 
in issue all material facts of the case 
and all of the material facts alleged 
in the declaration.—Commercial Credit 
Co. v. Newman, 198 So. 303. 

W.Va. Compliance or noncompliance 
with a statute, in absence of stipula- 
tion, must be established by both plead- 
ings and proof.—Tokas v. J. J. Arnold 
Co., 11 S.H.2d 759. 


§ 1162 
Ga.App. If defendant sustains his 
defense by proof, he is not to be de- 
nied his rights because he has alleged 
po much.—Winn v. Hinson, 12 S.E.2d 
§ 1163 
Ark. Where complaint in ejectment 
alleged unlawful possession by the de- 
fendants for six months and a day 
after demand had been made by’ plain- 
tiff for possession, and defendants’ 
amended and substituted answer plead- 
ed adverse possession for more than 
nine years, complaint did not admit 
that possession prior to six months 
and a day was lawful so as to obviate 
the necessity of defendants proving ad- 
verse possession.—Bradshaw vy. Darby, 
146 S.W.2d 547. 


Cal.App. In personal injury action 
against city and county, where allega- 
tions of complaint relating to presenta- 
tion of demand upon controller satis- 
fied statute and were admitted by de- 
fendant, proof of such demand was not 
required. Code Civ.Proc. § 462.—Gnesa 
v. City and County of San Francisco, 
0bPP Ziad sG- 

Matters admitted in the pleadings 
need not be proved in absence of statu- 
tory requirements. Code Civ.Proec. § 
462.—Gnesa v. City and County of 
San Francisco, 105 P.2d 376. 

Ill.App. Evidence need not be of- 
fered of alleged facts which are ad- 
mitted by vleading of other party.— 
Pierce v. Reeve, 28 N.H.2d 819, 306 Il. 
App. 400. 

Ii.App. Evidence of facts admitted 
by pleadings need not be introduced. 
—City of Springfield v. Kable, 29 N.B. 
2d 675, 306 Ill.App. 616, transferred 24 
N.E.2d 344, 372 Ill. 455. 

IiLApp. An abandoned pleading 
should be offered in evidence by party 
wishing to have it considered an ad- 
mission.—City Nat. Bank & Trust Co. 
of Chicago vy. Oberheide Coal Co., 30 
N.H.2d 753, 307 Ill.App. 519. ‘ 


TR La ae AAS ait > * 
1 . In action by administra- 
trix under Federal Employers’ Liabil- 
ity Act for death of engineer in colli- 
sion of trains, allegations of complaint 
showing that yellow and red_ lights 
were displayed on semaphores when en- 
gineer approached semaphores were 
properly before the jury as a part of 
the pleadings and could be considered 
by jury as in the nature of “admis- 
sions”, Wederal Employers’ Liability 
Act, 45 U.S.C.A. § 51 et seq.—Chicago 
eee R. Co. v. Patterson, 34 N.E.2d 


Mo.App. Facts alleged in a petition 
or complaint and not denied by answer 
stand admitted and need not be proved. 
—Shell v. Conrad, 153 S.W.2d 384. 

_Neb. A party may at any and all 
times invoke the language of his op- 
ponent’s pleading on which a case is 
being tried, on a particular issue as 
rendering certain facts indisputable; 
and in doing so he is neither required 
nor allowed to offer such pleading in 
evidence*in the ordinary manner.—Prov- 
ident Savings and Loan Ass’n v. Booth, 
293. N.W. 293. 

Neb. A party may at any time in- 
voke the language of his opponent’s 
pleading, on which a ease is being tried, 
on a particular issue, as rendering cer- 
tain facts indisputable, and in doing 
that, he is neither required nor allowed 
to offer such pleading in evidence in 
the ordinary manner.—Gorman y. Brat- 
ka, 296 N.W. 456. 

_ An issuable fact pleaded by defendant 
in the answer to the petition was avail- 
able to the plaintiff as evidence at the 
trial—Gorman vy. Bratka, 296 N.W. 456. 

Okl. In action of ejectment, an an- 
swer, which specifically denied that de- 
fendant unlawfully withheld posses- 
sion of property but also contained 
general denial of each and every allega- 
tion of the petition, constituted a denial 
of plaintiff’s title or ownership and was 
deemed an “admission’’ of defendant’s 
possession, making proof thereof un- 
necessary. 12 OkI.St.Ann. § 1143.— 
Dusbabek vy. Board of Com’rs of Blaine 
County, 111 P.2d 1071. 

Okl. Allegation in plaintiff’s petition 
that individual defendant shot at plain- 
tiff and her husband “for the purpose 
of stopping and arresting them’’, was 
not a solemn judicial ‘“admission’’ such 
as would do away with the necessity 
of proof by defendants.—Empire Oil & 
Refining Co. v. Fields, 112 P.2d 395. 

Pa.Com.Pl. When upon the trial of 
a case a plaintiff denies that she signed 
a release and that she endorsed a 
check alleged to have been given her by 
the defendant although in her pleadings 
she has admitted the receipt and ac- 
ceptance of both, the court should di- 
rect a verdict in favor of the defend- 
ant and additional defendant.—Oakes 
v. McGuinn, 23 Erie 310. 

Tex.Civ.App. In suit to have testa- 
tor’s will construed where plaintiff’s 
pleading admitted that property, which 
had been deyised to testator’s son as 
trustee for benefit of testator’s daugh- 
ter, had been conveyed by son to daugh- 
ter and that daughter was asserting a 
fee-simple title thereto in disregard of 
plaintiff’s alleged rights, in so far as 
it was necessary for defendants to dis- 
charge their burden in pleas a abate- 
ment, no proof was necessary to estab- 
lish daughter’s rights, in so far as they 
were conferred by deed.—Boone_ vy. 
Stone, 142 S.W.2d 936, error dismissed, 
judgment correct. 


§ 1164 

Cal.App. Where contract was plead- 
ed by plaintiffs and was not denied by 
defendants, there was no need of plain- 
tiffs’ introducing it in evidence.—Axis 
Petroleum Co. v. Taylor, 108 P.2d 978. 

§ 1167 

Colo. Evidence should be restricted 
to the issues presented by the plead- 
ings.—Toler vy. Bargas, 111 P.2d 1052, 
107 Colo. 345. : 

Ky. Witnesses’ testimony before 
trial tribunal must relate to facts in 
issue and about which they possess 
relative knowledge.—City of Owensboro 
vy. Day, 145 S.W.2d 856, 284 Ky, 644. 

N.C. The plaintiff’s failure to make 
any motion to strike out extraneous 


raised.—Dry_v. 
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‘matter contained in defendants’ an- 


swers did not prevent court from con- 


limited by complaint and relevant por- 
tions of answers and issues thus 
Board of Drainage 
Com’rs of Cabarrus County, Drainage 


Piste No, 6, 11 §.H.2d 143, 218 N.C. 
Pa.Super. The statutory rule that a 


defendant shall not be permitted to 
make any defense on the trial which 
is not set forth in the affidavit of de- 
fense is limited to the issues of fact 
raised by the pleadings.—Albert  v. 
Home Life Ins. Co. of America, 14 A. 
2d 561, 140 Pa.Super, 549. 

Where plaintiff in the course of the 
trial is permitted to introduce into evi- 
dence material matters not declared on 
in his statement, defendant may pro- 
duce evidence in reply which rebuts or 
counteracts the matters thus newly 
brought into the case by plaintiff. 
Albert v. Home Life Ins. Co. of Amer- 
ica, 14 A.2d 561, 140 Pa.Super. 549. 

Pa.Com.Pl. A defense not pleaded in 
the affidavit of defense cannot be inter- 
posed at the trialMinet Motor Co. vy. 
Red Lion Buick Service, 54 York 113. 

Tenn.App. Proof must correspond 
with allegations in the pleadings.— 
Park vy. Sinclair Refining Co., 142 S. 
W.2d 321. 


§ 1174 

Ga.App. The striking of the amend- 
ment to the plaintiff’s petition did not 
prevent the plaintiff from introducing 
competent evidence in support of her 
original petition and in contravention 
and rebuttal of the allegations of the 
defendant’s answer.—Glisson v. Bankers 
Health & Life Ins. Co., 13 S.E.2d 84. 

La. The requirement that proof cor- 
respond with issues raised by the 


pleadings does not contemplate that 


allegations in the pleadings be in pre- 
cise language, and requirement is sat- 
isfied if the allegations fairly indicate 
the facts sought to be proved.—Chap- 
man-Storm Lumber Co. v. Board of 
Com’rs for Atchafalaya Basin Levee 
Dist., 200 So. 455, 196 La. 1039. 

Or. If tools allegedly converted were 
not sufficiently described in complaint, 
motion to make complaint more defi- 
nite and certain would be in order, and, 
in absence of such motion, defendant 
could not complain of permitting plain- 
tiff to testify concerning the tools.— 
Smith y. Dunn, 107 P.2d 985. 

§ 1177 

Ala. Where defendant pleaded gen- 
eral issue with leave to give in evi- 
dence any matter that would be a 
good defense if specially pleaded, and 
thereupon issue was joined upon com- 
plaint and plea of general issue, de- 
fendant was entitled to introduce evi- 
dence that tended to support any valid 
special defense not required to be 
presented by sworn plea.—Johnston v. 
Isley, 198 So. 348. 

Fla. The plea of “never was indebted 
as alleged’? presents the general issue 


- of the common counts, and operates as 


denial of matters of fact from which 
liability of defendant arises, and un- 
der it any negative but no affirmative 
defense may be made. Comp.Gen.Laws 
1927, §§ 4832, 4833(1, 6); Common Law 
Rules, rule 25.—Givens v. Vaughn-Grif- 
fin Packing Co., 1 So.2d 714. 

Mo.App. Evidence tending to show 
that plaintiff never had a cause of ac- 
tion is admissible under a general de- 
nial.—Minter v. Mid-Continent Petrole- 
um Corporation, 147 S.W.2d 120. 


In action to recover amount alleged- 
ly due from operation of filling station, 
where leases in connection with letter 
showed that owner was not entitled, 
as alleged, to receive one cent per 
gallon from petroleum company, and 
tank wagon tickets tended to show a 
settlement upon each delivery of gaso- 
line, leases and tank wagon tickets were 
admissible under a general denial show- 
ing that owner never had a cause of 
action.—Minter v. Mid-Continent Pe- 
troleum Corporation, 147 S.W.2d 120. 

Tex.Civ.App. In action for commis- 
sions on sale of real estate, where bro- 
ker alleged that owner at no time with- 
drew listing of the property with bro- 
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‘ker, correspondence 4 and 
1 0 proffered by owner were admissible to 
fining investigation to field of inquiry ~ 
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telegrams 
Gh 
show a withdrawal of the listing and — 
a termination of broker’s agency, not- — 
withstanding owner answered only by 
general denial. Rey.St.1925, art. 2006. — 
—Zeigler vy. met S.W.2d 435. 


1 1am 

Fla. Set-off, being an affirmative — 
matter of defense, must be specially — 
pleaded and cannot be allowed under ~ 
plea of “never was indebted as alleg- — 
ed,” in action on the common counts, ~ 
Comp.Gen.Laws 1927, §§ 4332, 4333(1, | 
6); Common Law Rules, rule 25.—Giv- im 
ens v. Vaughn-Griffin Packing Co., 1 


So.2d 714. 
§ 1181 “a 


Neither replication nor rejoinder 
is permitted anu, when defendant al- 
leges new facts in his answer, they — 
are considered denied by the plaintiff, — 
and plaintiff may prove any_ facts 

which might have been pleaded to — 
defeat defense set up in answer.—Lee 
v. Perkins, 197 So. 607, 195 La. 939. 


§ 1187 : ; 
C.C.A.Tl, The purpose of rule requir- — 
ing that allegations and proofs may 


oe 


UA 


Py 


correspond is that opposite party may 
be fairly apprised of specific nature of — 
questions in issue, and a variance be- — 
tween allegations and proofs, in order — 
to be a ‘fatal variance,” must be sub- — 
stantial and material.—Farris vy. Meyer “i 
Schuman Co., 115 F.2d 577. seinn dust 

Ga.App. A plaintiff must recover up- — 
on the cause of action laid in the dec- — 
laration, and, when the cause of action — 
stated is not proved, plaintiff cannot — 
recover, notwithstanding that another — 
cause of action in favor of the plain- ~ 
tiff against the defendant may appear 
from the defendant’s testimony.—Fin- 


ley v. Coastal Chevrolet Corporation, 
13 S.H.2d 683. eels 
Mo.App, Ordinarily, one will not be — 


permitted to sue upon one cause of ac- — 
tion and recover upon a different cause, 
but to the end of substantial justice — 
consideration may be given to sub- — 
stance as well as form in passing upon | 
matters of departure from such rule.—_ 
Hansen y. Cirese, 148 S.W.2d 63. Y 

N.Y.City Ct. There can be no re- — 
covery on any theory not embraced _ 
within the pleadings—Jacob & Emil — 
Perm Inc. v. Scalzo, 22 N.Y.S.2d- 

Tex.Civ.App. 


veh 
Recovery must not be | 
allowed upon a cause of action alleged ~ 
but not proved, nor upon one proved | 
but not alleged.—Southern Underwrit- — 


ers v. Mowery, 147 S.W.2d 834, error 
dismissed, judgment correct. Ane 
§ 1188 eee 
C.C.A.Ill. The purpose of rule re- — 
quiring that allegations and proofs 
must correspond is that opposite party — 
may be fairly apprised of specific na- — 
ture of questions in issue, and a vari- 
ance between allegations and proofs, 
in order to be a ‘fatal variance,” bey 
be substantial and material.Farris Vv. 
Meyer Schuman Co., 115 F.2d 577. A 
Cal.App. Where defendant was not — 
actually misled to its prejudice in pre- — 
senting its defense, variance, if any, 
between allegations of plaintiff's com- | 
plaint and plaintiff’s proof could not — 
be considered as a material variance. 
Code Civ.Proc. §§ 469, 470.—Marr vy. 
Pee Union Life Ins. Co., 105 P.2d 


Pa. When statement of claim con- 
tains two averments, one material to 
the issue and the other immaterial, 
proof of material averment alone does 
not constitute such a ‘‘variance”’ as 
gives defendant any legal grounds for 
eomplaint, since a “material variance” 
must relate to some matter which in 
point of law is essential to the claim. 
—Nelson y. Damus Bros. Co., 16 A.2d 
18, 340 Pa. 49. 

Pa.Com.Pl, Although the allegata 
4nd probata may not entirely agree, if 
the defendant is not misled and the 
variance could in no manner affect the 
trial on its merits, or set up a different 
cause of action, or impose any different 
burden on the defendant, the variance 
will not be considered material.—Hef- 
felfinger v. Schell, 50 Dauph. Le 
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©.C.A.Il]l. The purpose of rule re- 


ie 


Cen 


ie 


- variance between allegations and proofs, 
in order to be a “fatal variance,” must 
be substantial and material.—Farris v. 


¥ 
+ 


150 S.W.2d. pe 
Ns je 


must correspond is that opposite par- 
y may be fairly apprised of specific 
ature of questions in issue, and a 


Meyer Schuman Co., 115 F.2d 577. 

‘Cal.App. C 
evidence establishes a wholly different 
ase from that which has been alleged, 
t the general rule is that a substan- 
1, not a literal, agreement between 
dings and proof is all that is re- 
ed.—Mile v. California Growers 


Defendants could not Tely on 


antial, so as to be fatal to plaintiff's 
use of action, the entire pleadings 


se party to his prejudice—Mile v. 
lalifornia Growers Wineries, 114 P.2d 


wages as § 1197 

o.App. Where plaintiffs sue joint- 
they must all show an obligation of 
efendant to them jointly, and not in- 
vidually, or none can recoyer, and 
roof of obligation to less than all 
ould be ‘variance’ with the obliga- 
on pleaded.—Dietrich v. Mothershead, 


i 1224 

Cal.App. In action against automo- 
ile driver and executrix of estate of 
deceased owner of automobile for per- 
sonal injuries to driver of, and damage 
to, another automobile ag result of col- 
ision with decedent’s automobile, plain- 
’s elaim to property damages was 


At 


- not “waived” by his failure to amend 


ii 
case 


mplaint after court sustained execu- 
trix’ demurrer thereto on ground that 
of action against decedent abated 
with his death, as plaintiff was not 
bound to amend complaint in order to 
recover property damages.—Phillips v. 
onzales, 112 P.2d 272. 


§ 1228 
Til.App. In action by assignee of 


pbank’s judgment creditor to enforce 


tatutory liability of bank stockholder 
yhere motion was filed for the entry 
of a summary judgment and affidavits 
‘were submitted, allegations of verified 
answer of defendant would not be tak- 
en as true, notwithstanding that no re- 
oy was filed, since submission of af- 
 fidavits was a ‘“‘waiver’’ of replication. 


_ Smith-Hurd Stats. c. 16%. § 6; ¢. 110, 
Pp eeSat W821, 


259.15, 259.16; Smith-Hurd 
Stats.Const. art. 11, § 6.—Hagle Indem- 
nity Co. v. Haaker, 33 N.H.2d 154, 309 
Iil.App. 406. 

Ind. The only error not “waived” by 
failing to raise a question by demurrer 
or answer is that involving jurisdiction 
of court over subject matter of action. 
Burns’ Ann.St. § 2-1011.—Calumet 
Teaming & Trucking Co. v. Young, 33 
N.H.2d 109, rehearing denied 33 N.H.2d 
58 


§ 1229 
Minn, A pleading may be waived by 
voluntary trial of issue which pleading 
would have raised.—State v. Rock Is- 
land Motor Transit Co., 295 N.W. 519. 
5 § 1234 
Cal.App. In mortgage foreclosure 
suit, plaintiff waived defective plea of 
statute of limitations by failure to de- 
mur to answer on such ground or 
otherwise raise objection to form of 
plea at trial. Code .Civ.Proc. §§ 337, 
339.—Ridgway v. Salrin, 105 P.2d 
1 


Cal.App. Plaintiff, by amending its 
complaint after demurrer was_ sus- 
tained, ‘“‘waived” the error, if any, in 


uiring that ‘allegations and proofs” 


Plaintiff cannot recover if 


nye lay 


, Nea rt Se Tbh ele Oo, ay a 
the ruling of trial court—Alhambra — 
Transfer & Storage Co, v. Muse, 106 P. 


2d 63. hip ; 

Il.App. Under Civil Practice Act 
provision that all objections to plead- 
ings heretofore raised by demurrer 
shall be raised by motion, a party by 
pleading over “waives” right to ob- 
ject to a pleading by motion just as 
under the former practice a party by 
pleading over waived his demurrer. 
Smith-Hurd Stats. c. 110, § 169.— 
Bransfield v. Bransfield, 34 N.H.2d 83, 
310 TIll.App. 394. 2 

Where motion to strike complaint 
seeking separate maintenance was made 
by husband after he had filed an an- 
swer and an amended answer to the 
complaint, by pleading over husband 
“waived’? motion to strike. Smith- 
Hurd Stats. c. 110, § 169.—Bransfield v. 
a 84 N.W.2d 83, 310 Ill.App. 
394 


Tex.Civ.App. Under statute provid- 
ing that a defendant may plead as 
many matters of law or fact pertinent 
to the cause as he may consider neces- 
sary for his defense, provided that he 


-shall file them all at the same time and 


in due order of pleading, defendant in 
divorce action by first filing an answer 
to the merits of plaintiff's petition 
“waived” the right thereafter to pre- 
sent exceptions to the petition. Ver- 
non’s Tex.Civ.St.1936, art. 2006; Dis- 
trict and Councy Court Rules 6 and 
7.—Day v.. Day, 142 S.W.2d 394. 
Wash. One who files amended-plead- 
ings after a motion to strike is grant- 
ed or a demurrer sustained waives his 


right to urge the ruling as error upon ~ 


appeal from an adverse judgment, ex- 
cept where a motion to strike has 
been granted and a demurrer sustain- 
ed, if there remains a question of fact 
in the case and the one to whom the 
ruling, is adverse does not waive his. 
right to have it reviewed on appeal by 
pleading over.—Miller v. Sisters of St. 
Francis, 105° P:2d 32. 

§ 1236 

Ky. In action to recover possession 
of a team of mules, harness, and wag- 
on, defendant’s pleading traversing pe- 
tition setting up his own rights’ in 
property, and praying that it be re- 
turned to him or that he recover its 
value and for any and all other relief 
to which he might be entitled, was in 
the nature of an action against plain- 
tiff for return of property and dam- 
ages for taking and withholding it as 
allowed by statute, and, issues having 
been joined on the allegations, the fail- 
ure to denominate either the original 
or the amended answer a counterclaim 
was waived. Ciy.Code Prac. § 388.— 
Stimson’s Wx’x yv. Tharp, 144 S.W.2d 
1031, 284 Ky. 389. 

§ 1237 

Colo. In action to recover price paid 
for mortgage notes purchases of which 
were allegedly induced by fraud, where 
complaint fully alleged grounds of sep- 
arately stated cause of action as well as 
assignments of each to plaintiff, the 
defect, if any, of misjoinder of causes. 
of action, was apparent from the com- 
plaint itself from the moment it was 
filed and did not have initial inception 
at the time the character of the assign- 
ments which were for purpose of suit 
was disclosed at trial, and therefore 
defendant by answering and going to 
trial on the merits ‘waived’ its right 
to raise question of misjoinder at the 
trial.or in Supreme Court on error pro- 
ceeding.—Bankers Trust Co. vy. Interna- 
tional Trust Co., 113 P.2d 656. : 

Mont. The intermingling of two 
causes of action in the complaint con- 
trary to provisions of statute was 
“waived” by defendant’s failure to ob- 
ject. Rev.Codes 1935, § 9130.—Binzel 
v. Viehmann, 106 P.2d 187. 

Wash. The failure on part of de- 
fendant to demur to misjoinder of 
causes of action at proper time will 
constitute a ‘‘waiver” of the erroneous 
joinder. Rem.Rey.Stat.  § 263.—Rob- 
bins v. Wilson Creek State Bank, 105 
P2aAalon 

Wis. Objection that several causes of 
action were improperly united was 
waived by failure to raise objection. 
$t.1939, § 263.12.—Olson y. State Con- 


0 
235 Wis.\473. 


i 


‘ AS : * 
Colo. In action on check give n 
purchase price of realty, in which de- 


fenses were grounded on theory that 


no valid contract for sale was ever 
consummated, action of plaintiff in 
withdrawing objection to direct exam- 


ination of defendant as to conversation | 


relative to check being forfeited in 
case deal did not go through, did not 
constitute ‘‘waiver’” by plaintiff of de- 
fendant’s failure to plead by way of 
confession and avoidance that no for- 
feiture of check was provided by con- 
tract, where the objection was with- 
drawn solely to permit its use as evi- 
dence in contradicting statements of 
plaintiff’s agent who had previously 
testified concerning his conversations 
with defendant.—Garbarino v. Union 
Savings & Loan Ass’n, 109 P.2d 638, 
132 A.L.R. 1480. 

Mont. Failure to make objection that 
the complaint did not state facts suffi- 
cient to constitute a cause .of action did 


not operate as a waiver thereof. Rev. 
Codes 1935, § 9136.—Binzel vy. Vieh- 
mann, 106 P.2d 187. 

Neb. Defendants, answering. over 


after an adverse ruling on a general 
demurrer to the petition, were not pre- 
cluded from raising question that peti- 
tion did not state facts sufficient to 
constitute a cause of action. Comp.St. 
1929, § 20-808.—Stitzel v. Hitchcock 
County, 298 N.W. 555. . 
N.Y.App.Div. 
sufficiency of a complaint can be raised 
at_any time. Civil Practice Act, § 279. 
—Business Advisory Bureau y. Stall- 
fee 28 N.Y.S.2d 4387, 262 App.Div. 
4 } 
Wash. Under statute providing that 
the question whether a complaint states 
facts sufficient to constitute a cause of 
action can be made at any stage of the 
proceeding either in the superior or 
Supreme Court, failure of the com- 
plaint for an accounting to allege de- 
mand for an accounting and refusal by 
defendants could be raised for first 
time in Supreme Court. Rem.Rey.Stat. 
Rinna None toe v. Becken, 113 P.2d 


§ 1241 . 

Ga.App. In action on note against 
maker’s executors, where no objection 
was taken to plea of non est factum on 
ground that plea was not properly veri- 
fied or on ground that there was no 
verification of the plea in that the de- 
fendants referred to the petition rather 
than the plea, defects were ‘waived” 
and plea was valid plea of non est 
Ce RE eee v. Clarkson, 12 S.H. 


Kan. In a replevin action for prop- 
erty mortgaged to secure a note, where 
plaintiff did’ not challenge the suflficien- 
cy of an unverified answer and cross- 
petition, but pleaded over by filing a 
reply denying the new matter and re- 
newing the prayer of its petition, 
plaintiff waived lack of verification, 
even if required by the statute relating 
to verification in actions founded on 
instruments for the unconditional pay- 
See ay aya GENS Lag, 60-729.— 

randtjen uge v. Lucas, 109 P.2d 
19%, 153 Kan. 138) 


Kan. The want of verification in an 
answer denying an allegation that hus- 
band was agent of defendant wife was 
“‘waived’’, where plaintiffs filed a reply 
to the answer.—Schreiner y. Rothgarn, 
114 P.2d 834, 154 Kan. 20. 

Okl. In action for injuries sustained 
in gasoline service station, plaintiff not 
objecting to defendant’s evidence that 
service station was not operated by de- 
fendant and that defendant had no in- 
terest in or control over operation 
thereof, thereby “waived” lack of verifi- 
cation of answer, and question of agen- 
ey was as much an issue as if the an- 


swer had been verified ‘before trial— _ 


Farmers’ Hducational and Co-operative 
Union of America vy. Eakins, 108 P.2d 


182 
§ 1242 
Cal.App. In suit to rescind a con- 
tract, defendant, by failing to demur 
to complaint “waived” his right to ob- 


A question regarding 


‘ 


nissio 
tiffs were ; ia 
 fendant’s fraud or 
-ant’s breach of contract. Civ.Code, §§ 
Steed OSPR ay Stringer, 107 P.2d 


Ga.App. In absence of a special de- 
murrer calling upon plaintiff to make 
more exact his allegations which are 
relied upon as showing negligence con- 
stituting the proximate cause of plain- 

. tiff’s injury, the use of the word ‘“‘sole” 
in one part of petition in connection 
with proximate cause of injury should 
not militate against him so as to de- 
prive him of his subsequent general al- 

. Ilegation that all acts of negligence al- 
leged in petition were the proximate 

, cause of his injury.—Alabama Great 
peer R. Co. v. McBryar, 15 S.0.2d 

Il.App. Allegations in complaint as 

to money had and received, if mere 

conclusions, were not ‘‘waived’’ by an- 

swering the complaint.—Gliwa _ v. 

Washington Polish Loan & Building 

Ass'n, 34 N.E.2d 786, 310 Il.App. 465. 
Ind. Where there was no motion to 

make amended complaint more specific 

or to require plaintiff to plead facts 
to sustain conclusions, all conclusions 
of fact contained in complaint were 
required to be considered as _ allega- 
tions of fact required to sustain such 

- conclusions. Burns’ Ann.St. § 2-1005. 

‘ —State ex rel. Department of Financial 
Institutions v. Kaufman, 30 N.H.2d 978. 

Ind-App. Where no motion to re- 
quire petitioners to make their petition 
more specific was filed, and no motion 
was made to require them to state.the 
facts necessary to sustain the conclu- 
Sions alleged, the conclusions pleaded 
were required to be considered and held 
to be allegations of facts, if necessary 
to the sufficiency of the _ petition. 
Burns’ Ann.St.1933, § 2-1005.—Sipe v. 
Union Bank & Trust Co., 29 N.B.2d 342. 

Mich. Denial of defendant’s demand 
that bill of complaint be made more 
definite and certain, which was present- 
ed to trial court after answer and at 
opening of hearing, was within trial 
court’s discretion.—People ex rel. Roach 
vy. Carter, 298 ieee 297 Mich. 577. 

46 


§ 

Tex.Civ.-App. An _ original petition 
declaring on note barred by statute of 
limitations, and supplemental petition 
declaring on subsequent written prom- 
ise to pay, could be’ considered to- 
gether, notwithstanding that such was 
not the best pleading or the proper 
way to plead, where such objection 
was not urged by special exception.— 
Brickley v. Finley, 143 S.W.2d 433. 
_Tex.Civ.App. In absence of excep- 
tion, supplemental petition can be con- 
sidered as amendment to cause of ac- 
tion as alleged in original petition.— 
Southland Life Ins. Co. vy. Greenwade, 
143 8.W.2d 648, error granted. 
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Ga.App. Where a question as to suf- 
ficiency of pleadings has been raised by 
demurrer, and pleader seeks to conform 
to adverse ruling by amending plead- 
ings to prevent dismissal pleader can- 
not thereafter complain that antecedent 
ruling was erroneous; but, where ex- 
ception is taken, to final judgment dis- 
missing petition on subsequent adjudi- 
eation under renewed demurrer after 
plaintiff has sought to conform to pre- 
vious ruling by amending pleadings to 
meet objection, antecedent ruling will 
be accounted as conditional only, espe- 
cially where it does not expressly dis- 
miss petition, and such conditional or- 
der of dismissal made on hearing of a 
previous demurrer to original petition 
eoneludes nothing.—Lane v. Murray 
Co., 12: S.H.2d 492, 638 Ga.App. 844. 

vt. A plaintiff, asking and obtain- 
ing leave to replead after saving ex- 
ceptions to trial court’s ruling that 
pleading filed by defendant was a de: 
murrer and ruling sustaining demur- 
rer, “waived” exceptions, though he 
did not replead, so that Supreme 
Court, to which plaintiff asked to have 
exceptions passed before final, fudg- 
ment, should remain cause in order 
that plaintiff may replead in aecord- 


: 


‘ance with leave 


Ae kh HO ae Were Ie ie ao 
granted. P.L. 1405, 
2072.—Frederick v. Gay’s Express, 17 
A.2d 248. 5 


ry ED Se 1) Ap OUR Kee) 
Ga.App. By amending his petition, 
the plaintiff acquiesced in the first rul- 


ing on demurrer that petition was in- 
sufficient, and an amendment which did 
not cure the alleged defect was also 
demurrable.—Miles v. Sears, Roebuck & 
Co., 14 §.H.2d 613. 
. § 1260 

Ala. Where replications are ad- 
dressed to pleas after demurrers there- 
to have been sustained, the demurrers 
to the pleas are treated ag “waived”, 
and the issues presented by the pleas 
and replications are in the case.—May- 
nor v. Dillin, 2 So.2d 440. 


§ 1261 

Colo. Where prior to trial motion to 
require plaintiff to elect upon which 
cause of action he would proceed was 
denied with permission to renew it be- 
fore final submission of case to court 
or jury, and defendant did not avail 
himself of such permission, motion to 
elect would be considered as having 
been ‘“‘waived’’.—Holt v. Mundell, 112. P. 
201039, “107 Colo.’ 373. 

Il.App. The defendant, by answer- 
ing after denial of his motion to strike 
complaint under statute authorizing 
motions to be used in piace of demur- 
rers, “waived” the motion. Smith- 
Hurd Stats. c. 110, § 169.—Lyndon v. 
Trust Co. of Chicago, 34 N.H.2d 744, 
$10 Ill.App. 540. i 

Iowa. In partition suit, defendants 
“waived” the error, if any, in adverse 
ruling on defendants’ motions to dis- 
miss, where defendants did not save the 
legal questions raised in motions by 
answer, but merely filed answers con- 
taining nothing more than general de- 
nials.—McGrath v. Mott, 294 N.W. 891. 

Mo.App. Plaintiff “waived” her ob- 
jection to trial court’s action in strik- 
ing out part of her petition by there- 
after proceeding with the prosecution 
of tho action instead of standing on her 
éxception and letting judgment go 
against her.—MecGirl v. Wiltz, 148 S.W. 


2d 822, 
- § 1263 

Wash. One who files amended plead- 
ings after a motion to strike is grant- 
ed or a demurrer sustained waives his 
right to urge the ruling as error upon 
appeal from an adverse judgment, ex- 
cept where a motion to strike has been 
granted and a demurrer sustained, if 
there remains a question of fact in the 
ease and the one to whom the ruling 
is adverse does not waive his right to 
have it reviewed on appeal by pleading 
over.—Miller y. Sisters of St. Francis, 
105 P.2d 32. 

In action for injuries sustained by 
baby through alleged negligence of 
hospital in failing to furnish a bas- 
sinet, where there’ remained in the 
complaint, after motion to strike was 
granted, allegation that hospital had 
been negligent in employing and in 
continuing in its employ a student 
nurse, plaintiffs by filing an amended 
complaint did not waive right to ques- 
tion ruling on motion to strike, where 
plaintiffs, had they elected to stand 
upon the complaint’ after the motion 
to strike was granted, would have 
hazarded, upon an appeal, right to try 
that question of fact if the trial court’s 
ruling was sustained.—Miller vy. Sisters 
of St. Francis, 105 P.2da 5 
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Ala. A ages not refiled after 
amendment only challenges the original 
complaint to which it was _ directed, 
and not the amended complaint de- 
fects of which are waived.—Crittenden 
vy. Speake, 198 So. 137. 

Cal.App. Where defendants, in ac- 
tion for accounting, failed to demur 
to amended complaint, there was a 
“waiver” by them of any right to a 
more specifie description of the proper- 
ty for which they were compelled to 
account.—Morehead v. Turner, 106 P.2d 


69. 

If defendants seek to avail them- 
selves of a defective description of 
property involved in a suit for an ac- 
counting, or of an alleged uncertainty 


or ambiguity in the complaint, 


106 P.2a 969. 
Ga. 


- 


opinion stayed until further order.—M 
Kenzie Co. vy. Fidelity & Deposit Co 
of Maryland, 51 Dauph. 5. =wite 

Wash. In action by holder of not 
against maker and against bank whic 
assigned note pursuant to assignme 
contract, where trial amendment — 
complaint had effect of changing | 
tion against bank from ex contra 
to ex delicto, and only objection m 
to trial amendment was oral state 
to effect . that 


Stat. §§ 263, 296, subd. 1.—Robbins 1 
Wilson Creek State Bank, 105. ‘P.2d) 


1107. i . 
§ 1265 13 Oe 
Ark. Where plaintiff acquiesced in _ 
method of examining witnesses and did _ 
not contend that trend of testimony — 
thus adduced was outside scope of the 
pleadings, answer would be treated as 
having been amended to conform to tes- 
timony.—Fairbanks, Morse & Co. v. Ho- 
gan, 148 S.W.2d 162. ¥ tie 
CaLApp. Where suit to quiet title to 
water rights was tried on theory tha 
statute of limitations and adverse use 
were in issue as to all defendants, an 
no objection was made to introduction — 
of evidence to support such theory, and 
there was no attempt to limit evidence 4 
to those defendants who had pleaded — 
peak ahd trial court was authorized to 
n 


upon issue whether 


statute. 
321.—Jones_ v. 
Co,, 113 P.2d 289. es 


Conn. Parties may, by consent, en- 
large the scope. of the litigation to in-— 
clude issues not raised in the plead- 
ings.—Spitz v. Abrams, 20 A.2d. 616, 
128 Conn. 121. Ban Pach 

Idaho. Failure to object to evidence ~ 
when offered is “waiver”? of objection 
that it_is not admissible under plead- 
ings.—EHastern Idaho Loan & Trust Co. — 
v. Blomberg, 113 P.2d 406. sa 


Minn. A consent to try an issue not 
raised by the pleadings cannot be in- 
ferred from the fact that evidence 
was received without objection which 
would have been pertinent to such an 
issue if it had been raised, where the 
evidence was pertinent to issues actual- 
ly made by the pleadings.—Briggs v. 
Kennedy Mayonnaise Products, 297 N, 
W. 342. 

In stockholder’s representative action 
on cause of action in favor of corpo- 
ration against another stockholder and 
officer, consent to litigate issue of cor- 
poration’s indebtedness to plaintiff 
stockholder could not be inferred from 
fact that evidence showing credit in fa- 
vor of plaintiff stockholder was receiv- 
ed without objection where evidence 
showed that transaction carried in ac- 
erual accounts and showing credits cre- — 
ated no indebtedness. or liability as be-— 
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tween the parties.—Briggs v. Kennedy 
Mayonnaise Products, 297 N.W. 342. 
Mo. In action to quiet title to cer- 
tain tract, a judgment adjudging title 
in defendants to such tract and to 
three additional tracts could not be 
upheld on ground that case was tried 
upon theory that alk acreage covered 
by judgment constituted the land in 
dispute and pleadings, were to be 
_ treated as amended by the proof, since 
evidence admitted without objection 
, may not effect an amendment of a 
pleading so as to embrace subject 
matters of causes of action not therein 


mentioned.—Clark y.; Heckerman, 142 
S.W.2d 35. 
Mo.App. Where _invitee’s petition 


_ against owner of office building for in- 
_ juries received by invitee in fall on 
_ marble stairway on her way to visit 
tenant charged that owner was negli- 
ss gent in permitting stairway to become 

- worn and slick, in failing to provide 
_ side of stairway with handrail, and in 
_ failing to place a tread of nonskid ma- 
terial on steps, invitee could-not recov- 
y er under evidence that it had been 

raining and that steps were dangerous 
because wet, notwithstanding that evi- 
- dence as to rain and wet condition of 
* lobby of building was admitted with- 
out objection by owner.—Horvath v. 
uy ai Street Realty Co., 144 S.W.2d 


The rule permitting the court to treat 
 plaintiff’s petition as amended to con- 
form to proof when evidence outside 
pleadings has been admitted without 
objection did not apply where plaintiff 
_ alleged certain definite bases for cause 
- of action, which were charged in sep- 
arate specific assignments of negli- 
gence, and introduced, without objec- 
tion, evidence tending to prove an en- 
tirely different basis of liability of 
defendant.—Horvath vy. Chestnut Street 
_ Realty Co., 144 S.W.2d 165. 

The rule permitting court to treat 
plaintiff's petition as amended to con- 
form to proof when evidence outside 
_ pleadings has been admitted without 
- objection applies only where a petition 
states a cause of action but is defec- 
tive in some particular, through omis- 
sion of a required allegation which 
could have been inserted by amendment 
without changing nature of cause of 
vaction, and evidence is thereafter re- 
ceived sustaining such omitted allega- 
tion, no affidavit of surprise having 
been filed by adverse party.—Horvath 
aaa Street Realty Co., 144 S.W. 


Mont. Any deficiency in complaint, 
in action by sister of decedent against 
administratrix seeking to recover on 
two alleged agreements between sister 
and decedent, in failing to make direct 
allegation of nonpayment, would be 
deemed amended by sister’s testimony, 
given without objection, that amount 
claimed in both causes had not been 
paid.—Binzel vy. Viehmann, 106 P.2d 
187. 

Wash. In action for wrongful deaths 
resulting from collision between auto- 
mobile and truck, where considerable 
testimony relative to brakes on truck 
was admitted before objection or mo- 
tion to strike the testimony was made, 
and not only was witness cross-exam- 
ined thereon, but opposing counsel in- 
troduced testimony of their own re- 
specting condition of brakes on the 
truck, holding that objection and mo- 
tion came too late, and that the plead- 
ings would be considered amended to 
conform to the proof, was not error. 
—Sweazey v. Valley Transport, 107 P. 
2d 567. 

Wash. Where evidence relative to 
acts which court found constituted 
waiver of fraud was presented without 
objection, pleadings were to be treated 
as amended to conform to the evidence, 
and court could consider questions of 
waiver and estoppel.—Beaulaurier y, 
ee State Hop Producers, 111 
P.2d 559. 


§ 1266 
Fla. In action against automobile 
owner for injuries allegedly caused by 
negligent operation of automobile, if 
sufficiency of declaration is not duly 
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challenged because relationship of own- — 


er and operator is not alleged, and re- 
lationship is without objection proved 
or admitted as evidence, the owner may 
not in general challenge the sufficiency 
of the declaration on that ground after 
final judgment for plaintiff, but the 
declaration may be amended if seasona- 
bly moved for and duly allowed.—Mc- 
Dougald v. Couey, 200 So. 391. 
Tex.Civ.App. Any question of the al- 
leged variance between pleadings and 
evidence could only be raised, if at all, 
by objection to the admission of the 
evidence.—Pace y. Pierson, 145 S.W.2d 


929, 

; § 1267 

Cal.App. A malpractice action, where- 
in complaint was filed within year after 
plaintiff discovered injury to her be- 
cause of defendant surgeon’s negligent 
performance of operation and within 
year after termination of relationship 
of physician and surgeon, was not 
barred by statute of limitations, and 
defendant’s objection to introduction of 
evidence on round that complaint 
showed on its face that cause of action 
was barred by such_ statute should 
have been overruled. Code Civ.Proc. § 
340, subd. 3.—Petrucci y. Heidenreich, 
111 P.2d 421, 

Cal.App. Although estoppel must or- 
dinarily be pleaded, a failure to do so 
was “waived” by the admission without 
objection of evidence tending to estab- 
lish a partnership by estoppel under 
statute. Civ.Code, § 2410.—Foster v. 
Fisher, 111 P.2d 935. 

Del. Although under the rule of “es- 
toppel by judicial proceedings” a party 
maybe bound by the allegations con- 
tained in his pleadings, where declara- 
tion disclosed that undertaker charged 
defendant personally with the amount 
of decedent’s funeral expenses, and no 
objection was interposed to testimony 
that defendant promised personally to 
pay such expenses, the undertaker was 
not “estopped” to assert defendant’s 
personal liability by the fact that from 
the caption of bill of particulars it ap- 
peared that such expenses had been 
charged to decedent’s estate.—Smolka 
v. James T. Chandler & Son, 20 A.2d 
131, 134 A.L.R. 629, affirming James 
T. Chandler & Son vy. Smolka, 13 A.2d 
427, 1 Terry 415. 

La. A motion to strike out is not 
authorized by statute and a_ better 
practice is either to ask for judgment 
on the petition and answer or to ob- 
ject to the introduction of evidence in 
support of any allegation under which 
the evidence might not be relevant. 


Act No. 300 of 1914.—State ex rel. 
Sutton y. Caldwell, 197 So. 214, 195 
La. 507. 

Mo.App. In action in Missouri on 


life policy issued and delivered in New 
York, answer stating that provision 
that no accidental death benefit would 
be paid in case of suicide was valid 
under New York laws contained a suf- 
ficient allegation of law of New York, 
although allegation was a ‘“‘conclusion,”’ 
in absence of any attack upon answer 
other than objection to introduetion of 
evidence at trial.—Gray v. Metropoli- 
tan Life Ins. Co., 150 S.W.2d 563. 
An objection to introduction of evi- 
dence at trial does not reach defect of 
pleading a conclusion.—Gray v. Metro- 
politan Life Ins. Co., 150 S.W.2d 563. 
Ohio. Where in automobile occu- 
pant’s personal injury action against 
city, occupant’s petition plus city’s an- 
swer advised city that it had statutory 
obligation to keep street free from 
nuisance, that city in attempting to re- 
pair street was guilty of gross negli- 
gence in disturbing surface of street, 
that no sufficient notice of unsafe con- 
dition was given, and that automobile 
was overturned because of negligence 
in permitting street to be in bad con- 
dition, and city did not complain of 
sufficiency of petition by motion to 
make definite and certain or by demur- 
rer, but pleaded over by filing answer 
assuming that petition charged city 
with maintenance of nuisance, overrul- 
ing objection to introduction of evi- 
dence was not error. Gen.Code, § 3714. 
—Gerend v. City of Akron, 30 N.B.2d 


7 


2d 363, 63 Ohio App. 78. 

Tex.Civ.App. In mortgagor’s 
against mortgagee and one t 
mortgagee sold mortgaged tractor and 
trailer after purchasing them from pur- 
chaser at foreclosure sale, plaintiff’s un- 
verified denial of allegation of mortga- 
gee’s vendee that plaintiff signed and 
placed in mortgagee’s hands a certifi- 
eate of ownership of mortgaged proper- 
ty before purchase thereof from mort- 
gagee in alleged reliance on such in- 
dicia of ownership was insufficient to 
authorize introduction of evidence sup- 
orting such denial or submission of 
issue thereon to jury, though no excep- 
tion was directed to its insufficiency, 
and evidence received without objection 
in support of such plea could not be 
considered. Rev.St.1925, art. 2010.— 
Lang v. pape Ma ee se S.W.2d 945. 

6 


Pa.Com.Pl. It seems that, where an 
original defendant has added an addi- 
tional defendant whom he alleges is 
solely liable to the plaintiff, and at the 
trial a verdict of joint liability is prop- 
erly returned, the original defendant’s 
petition, and the plaintiff's supplemen- 
tal statement of claim, may be treated 
as amended in harmony with the evi- 
dence and the verdict.—Richardson v. 
Clifton, 38 D. & C. 89. 

§ 1273 

Mont, Recourse may be had to the 
answer if it supplies any of omissions 
of plaintiff's pleading.—Radosevich v. 
Engle, 111 P.2d 299. ‘ 

Tex.Civ.App. In action on note where 
declaration failed to set out specific 
provisions of the alleged note and there 
was no allegation as to who executed 
note or to whom it was delivered or 
when it was due or what rate of in- 
terest was, and defendants’ second 
amended original answer which con- 
tained description of note was excluded 
and in consequence was not read to the 
jury, stricken answer could not be 
looked to as an ‘‘admission” curing the 
inadequacy of the declaration, since on 
being stricken answer became functus 
officio as a pleading.—Glasgow vy. De 
Lapp, 149 S.W.2d 128. 

Where declaration in action on a 
note was defective in that it failed to 
show specific terms and provisions of 
alleged note and failed to allege who 
executed the note or to whom it was 
delivered or when it was due or what 
rate of interest was, and defendants’ 
second amended original answer which 
described the note was excluded on 
objection of plaintiff’s counsel, and the 
stricken answer was not offered by the 
plaintiff as evidence, matter alleged in 
the stricken answer did not cure the 
defects in declaration.—Glasgow vy. De 
Lapp, 149 S.W.2d 128. 

Where declaration in action on note 
was defective, averments of second 
amended original answer of defendants 
which was stricken on objection of 
plaintiff's counsel could not be looked 
to as an admission curing the defects 
in the declaration, where first part of 
the excluded answer contained a gen- 
eral denial of any obligation on part of 
the defendants and was followed by the 
recitation describing the note, since an 
admission after a general denial has 
been filed cannot be used against the 
party making it—Glasgow v. De Lapp, 
149 S.W.2d 128. 


§1 

C.C.A.Fla. In suit to enforce con- 
tractor’s lien existing under Florida 
law, any defect in contractor’s allega- 
tions for failure to allege compliance 
with provision of Uniform Mechanic's 
Lien Act of Florida requiring contrac- 
tor to give owner statement under oath 
stating that all lienors contracting 
with contractor have been paid in full 
or if the fact is otherwise, showing 
the name of each such lienor, was 
cured by owner’s answer acknowledg- 
ing receipt of the sworn statement, 
Comp.Gen.Laws Fla.Supp. § 5396(5), 
subd. 8.—Franklinville Realty Co. y. 
Arnold Const. Co., aca H.2d 144, 
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‘Cal.App. Objection to a variance be- 
tween allegations and proof must be - 
made before final judgment, otherwise 


» 
=~ Mo. 


the variance will be remedied by ver- 
 dict.—Mile v. California Growers Win- 
~ eries, 114 P.2d 651. 


§ 1283 

In action for injuries to member 
of switching crew, resulting from negli- 
gence of switch foreman in violating a 

— custom relating to switching by switch- 
ing a second cut of cars onto track on 
which plaintiff was riding a former 
cut for purpose of stopping cars by 
means of hand brakes before receiving 
signal from plaintiff, allegations of 
petition concerning the custom were 
sufficient after trial and verdict, in ab- 
sence of attack by demurrer or motion. 
Federal Employers’ Liability Act §§ 1-9, 
45 U.S.C.A. §§ 51-59.—West v. Kurn, 
148 S.W.2d 752. 

; § 1303 , 

Pa.Com.Pl. A defendant who fails 

to ask for a bill of particulars as to 
the injuries sustained by the plaintiff 
cannot after trial and verdict complain 
that the pleadings were broad, general 
in scope and vague.—Waterhouse v. 
Willrich, 23 Erie 52. 
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eats contract by which 


C.C.A.8. 
possession of personal property, in- 
cluding choses in action, is trans- 


ferred only as security for debts, pre- 
existing debts and contingent liabil- 
ities, is generally deemed to be a 
“nledge.”—Tilles v. Commissioner of 
Internal Revenue, et F.2d 907. 


C.C.A.8 A “pledge” is distinguished 
from an “assignment in trust” of per- 
sonal property in that transfer of pos- 
session but not of title is necessary to 
a pledge, and transfer of title but not 
of possession is essential to an assign- 
ment in trust.—Tilles v. Commissioner 
of Internal Revenue, 113 F.2d 907. 


Ind. An_ absolute “assignment,” 
passing the whole interest in the thing 
assigned, is distinguished from a 


“mortgage,” which creates only a lien, 
and from a “pledge,’’ which transfers 
only possession.—Thurston v. Buxton, 
34 N.W.2d 549. 

Mass. A transaction expressed in the 
form of a trust receipt making a 
finance company the owner of an auto- 
mobile and giving a retail dealer pos- 
session thereof with power to sell for 
the company was not a “pledge”, since 
the finance company had full legal title 
and not a mere special property de- 
‘pendent on possession.—Associates Dis- 
count Corporation v. C. HB. Fay Co., 30 
N.B.2d 876, 307 Mass. 577, 1382 A.L.R. 
519. ; 

§ 138 

C.C.A.Pa. The tact that goods were 
not in existence when pledge was made 
does not preclude a legally sufficient 
delivery thereof under pledge once they 
are produced.—Commonwealth Trust 
Co. of Pittsburgh v. Reconstruction Fi- 
nance Corporation, 120 F.2d 254. 

8 27 

La.App. Where general manager and 
principal stockholder of debtor com- 
pany to induce employee who loaned 
money to debtor to join with other 
ereditors in a plan to liquidate com- 
pany’s indebtedness delivered a mort- 
gage note and diamond ring in pledge 
to secure debt owing to employee, and 
manager had a vital personal interest 
in securing the signature of the em- 
ployee to petition to the creditors, and 
employee would not have signed peti- 
tion unless security was delivered to 
him, there was ‘mutual consideration” 
for execution of contract of pledge and 
delivery of pledge.—Tucker v. Legette, 
200 So. 31. ergy 

Where general manager and principal 
stockholder of debtor company to in- 
duce employee who loaned money to 
debtor to join with other creditors in 
a plan to liquidate company’s indebt- 
edness delivered a mortgage note and 
diamond ring in pledge to secure debt 
to employee who then joined in a peti- 
tion to the creditors and lived up to 
his contract until business of the debt- 
or company failed, and employee was 
not called upon to do anything which 
he declined to do, but at all times 
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attended to duties, employee was en- 
titled to enforce pledge.—Tucker y. Le- 
gette, 200 So. 31. . 

§ 29 . ; 

C.C.A.Pa. Under Pennsylvania law, 

the fact that pledged property remains 
in pledgor’s possession does not invali- 
date pledge as between parties thereto, 
but only effect of such retention is to 
make transaction an “equitable pledge” 
enforceable in equity between parties 
and pledgor’s then general creditors, 
but not against subsequent bona fide 
purchasers or pledgees for value.—Lane 
v. School ‘Dist. of City of Monessen, 120 
F.2d 479. 

§ 31 


Pa. In administratrix’ suit in equity 
to recover securities registered in name 
of decedent and held by trust company 
as trustee of assets delivered to it by 
another company, defendants who con- 
tended that the securities had been 
pledged by decedent to secure notes 
representing deceased’s indebtedness to 
the other company, had burden of es- 
tablishing validity of the notes.—De 
Silver v. Pennsylvania Trust Co. of 
Pittsburgh, 20 A.2d ols 342 Pa. 320. 


§ 

Pa. Hvidence sustained a decree dis- 
missing administratrix’ bill in equity 
to recover securities registered in name 
of decedent and held by trust com- 
pany as trustee of assets delivered to 
it by another company, on ground that 
securities had been pledged by dece- 
dent to secure note representing dece- 
dent’s indebtedness to other company 
and that securities were not absolute 
property of the decedent.—De Silver v. 
Pennsylvania Trust Co. of Pittsburgh, 
20 A.2d 761, 342 Pa. 320. 

Tex.Civ.App. In action to recover 
jewelry wherein defendant filed a cross- 
action which was based on a written 
pledge agreement executed by plaintiff’s 
husband who borrowed money from de- 
fendant and pledged jewelry as _ se- 
curity, a judgment sustaining the cross- 
action was erroneous in view of absence 
of proof of the pledge agreement.— 
Moring v. Wolf & Klar, 146 S.W.2d 


1088. 
§ 35 


C.C.A.Pa. In determining whether 
delivery of pig iron pledged was legal- 
ly effective, it was proper to consider 
the character of property, use to be 
made thereof, nature and object of 
transaction and position of parties, and 
particular circumstances were therefore 
important.—Commonwealth Trust Co. 
of Pittsburgh v. Reconstruction TFi- 
nance Corporation, 120 F.2d 254. 

D.C.N.Y. A common-law ‘pledge’ 
barring interests of third parties is 
created only if there is a change of 
possession or some notice to public of 
the interest of the pledgee.—Kirst v. 
rns Cold Storage Co., 36 F.Supp. 


ae oe. 
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D.C.N.Y. Possession of pledged props 
perty must clearly and unmistakably 
pass to the pledgee, but what may be 
required to establish ‘“possession’’ 
where negotiable securities or stocks of 
goods are at stake should not neces- 
sarily be exacted in a case involving 
raw materials and their necessary proc- 
essing to accomplish conversion into 
marketaole merchandise.—Swetnam y. 
Edmund Wright Ginsberg Corporation, 
37 F.Sapp. 546. 

D.C.W.Va. An essential element of a 
“pledge” is actual delivery of posses- 
sion.—_In re Bakin Lumber Co., 39 FP. 
Supp. 787. 

La.App. It is of essence of pledge 
contract that pledgee have actual or fic- 
tive possession ot pledged property.— 
Alexandria Production Credit Ass’n vy. 
Horn, 199 So. 430. 

Wash. The requirement of a delivery 
of pledged Property from pledgor to 
pledgee an a retention of it by 
pledgee in order to make pledge fully 
effectual as security is adopted to pre- 
vent fraud and deception.—Kietz y. 
Gold Point Mines, 105 P.2d 71 

Wash. A pledge of personalty not in 
being becomes effective as soon as it is 
produced and _ delivered into the 
pledgee’s actual or constructive posses- 
sion, provided that attachment or ex- 


ecution creditors have not acquired a 
lien thereon between the execution of 


_ the contract and the taking of posses- 


sion thereunder.—Whiting vy. 
stein, 109 P.2d 312. abt Oe 

Where salmon brokers contracted in — 
March, 1938, to make advances and aid 
in financing the 1938 operations of an 
insolvent corporation engaged in salmon 
fishing and canning, a constructive or — 
symbolic pledge of the 1938 pack cf | 
salmon was valid and effective as 
against the corporation’s réceiver on — 
delivery of such salmon to the brokers, 
where no rights of attachment or execu- 
tion creditors had intervened.—Whiting 
v. Rubinstein, 109 P.2d 312. Ny 


Rubin-— 


§ 57 i; 

C.C.A.8. In a “pledge” of personal ~ 
property, the pledgor retains his title , 
to that property and the pledgee re- ee) 
ceives only a special property in that 
property with power to retain it until 
the debt is paid or the obligation is 
Perormed: soaes v. Commissioner of 
nternal Revenue, 118 F.2d 907. = © 
D.C.Tenn. A “pledge” is a security 
and the pledgor is entitled to the hy- 
pothecated property_subject to lien of 
the pledgee,—In re Franklin Savings & eit 
Loan Co., 34 F.Supp. 585. inh es 
§ 61 a ea 

D.C.Ill. The effect of a pledge o . 
bonds to secure a note of the same 
obligor is to give the pledgee the same 
proportionate interest in the security 
for the pledged bonds, up to the total 
debt for which the bonds are pledged, — 


as he would have if he owned the 


pledged bonds.—In re Chicago & N. W. | 
Ry. Co., 35 RSA SN Ot a Sa 


D.C.W.Va. An agreement by Recon- 
struction Finance Corporation in con 
nection with loan to lumber company — 
whereby lumber yards were leased and 
“all of the lumber now stored and any 
and all lumber which hereafter may be 
placed upon said leased tract” was 
pledged to secure the loan, manifested 
intent to protect against future ac- 
quired liens, not to prejudice rights of — 
existing \lien creditors.—In re Bakin 
Lumber Co., 39 F.Supp. 787. mY 

La.App. In action against landlord 
by production credit association to 
which tenant. pledged cotton, for breach 
of landlord’s agreement not to interfere _ 
with possession of the cotton, evidence 
held to establish that landlord agreed — 
to hold cotton delivered to him by ten- 
ant, pending payment of government 
benefit check, and to settle with pro- 
duction credit association for whatever 
amount remained after adjustment of 
benefit check payment.—Tallulah Pro-. 
dpeton Credit Ass’n v. Krauss, 3 So.2d 


J 


as 


§ 64 

D.C.W.Va. Pledgee, which received 
as a security for loan a pledge of all 
lumber stored and which might subse- 
quently be placed upon tract leased to — 
pledgor, had “constructive notice” of 
limited rights of the pledgor under 
the lease which was recorded many | 
years before the pledge was made.— 
Poe Eakin Lumber Co., 34 F.Supp, 


Ky. <A special property in a thing 
pledged vests in the pledgee, and he 
is a “holder for value’ to the extent 
of the amount for which the thing is 
pledged._Erlanger Citizens Bank vy. 
Williams, 151 S.W.2d 381, 286 Ky. 492. 


§ 68 
_N.Y.Sup, The renewal of notes from 
time to time in no way extinguishes 
the original debt, but is simply an ex- 
tension of time of payment and a 
change as to the evidence of the debt, 
and all collaterals pledged for the pay- 
ment remain as security, notwithstand- 
ing extension of time of payment.—Ly- 
ons Nat. Bank of Lyons y. Gugliel- 
mino, 22 N.Y.S.2d 287, 

Where borrowers executed note, col- 
lateral in form, for total principal sum 
due on. two notes secured by mort- 
gages, and original notes and renewals 
thereof were surrendered but lender 
retained possession of mortgages in its 
collateral file and it was agreed that 
pledge of collateral security was to 
continue so long as any part of prin- 
cipal obligation existed, lender was en- 


Ly ike 
hea ere 
at if iy 


\ 


titled to foreclose mortgages on default 
- in payment of new note, since each 
renewal of original obligation consti- 
_ tuted a new agreement in which mort- 
gages were pledged as security, and 
renewals did not discharge obligation, 
—Lyons Nat. Bank of Lyons v. Gug- 
lielmino, 22 Bde ato 
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we 


§ 

: The interest‘upon an in- 
erest-bearing obligation is as much a 
art of the contract as the principal 
tself, and,thus security given as col- 
lateral for the main obligation also se- 
cures the interest.—In re Washbburn’s 
Will, 21 N.Y.S.2d uN 


Mich. A pledgee need exercise only 
_ ordinary care to protect interests of _a 
edgor.—Alexander v. Glass, 299 N. 
1655, 298 Mich. ae 


i § 

a. i Where a debt is secured 
by a negotiable instrument, if the as- 
nee converts the collateral to his 


jiable for such conversion.—Brooks 
aruthers’ Estate, 23 West. 138. 
ry . Where bonds were loaned by 
wher to bank cashier for the par- 
ee purpose of using them as col- 
eral security, the bonds were under 
; e cashier’s control as but a_‘“bailee 
for gratuitous use,” and if pledged by 
-eashier to bank as collateral, the bonds 
‘would have been in the bank’s posses- 
ion as a bailee with but the right and 
| in respect to sale thereof of one 
Iding securities as a_ pledgee.—Gul- 
randsen v. Chaseburg State Bank, 295 
W. 729, 286 Wis. 391. 
eee 1c6 
‘Sup. A nominal transfer of a 
. or delivery for a mere tem- 
Ty purpose or for a special pur- 
ose, which does not put the prop- 
5 beyond control of the pledgee, 
_ does not amount to an improper trans- 
fer of the pledge.—Kaufman y. Provi- 
“dent Savy, Bank & Trust Co. of Cin- 
mnati, 23. N.Y.S.2d° 637. 
A “transfer” of a pledge in deroga- 
m of the owner’s rights must be a 
4 intent of passing the 
ights the owner has therein.—Kauf- 
an v. Provident Sav. Bank & Trust 
of Cincinnati, “oe N.Y.S.2d 637. 


r to the creditor of the amount of the 
bt to a surrender only of securities 
hich were deposited for the particular 
‘debt for which he is surety.—Gildner vy. 
_ First Nat. Bank & Trust Co. of Beth- 
~ lehem, 19 A.2d PE vaee Pa. 145. 
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 D.C.Pa. A pledgee of trust certifi- 
- eates upon which the owner received in- 
terest or dividends could recover from 
owner only interest or dividends that 
_-—-—~—so were received subsequent to time of 
a pee ee y. Kellerman, 40 F.Supp. 


1 § 131 

D.C.Tenn. The conversion of pledg- 
ed property is not consummated until 
; sale of the pledged property and its 

- value is to be fixed as of the time of 
the sale—In re Franklin Saving. & 
Loan Co., 34 F.Supp. 585. 

‘Ky. What constitutes negligence on 
the part of a pledgee in the collection 
of a note pledged as collateral se- 
curity, is a “‘question of fact,’ and is 
to be decided by a jury where the 


_ evidence is contradictory, or differ- 
ent inferences may be_ reasonably 
'- drawn, and the circumstances of each 


ease are to be considered in deter- 
_. mining the question of negligence.— 

. Erlanger Citizens Bank v. Williams, 
1517 S.W.2d 381, 286. Ky.,. 492: 

N.Y.App.Div. Mere allegation that 
payee wrongfully and unlawfully con- 
verted collateral pledged to secure pay- 
ment of note failed to set forth a cause 
of action in “conyersion.”—Strassburg- 
er vy. Irving Trust Co., 24 N.Y.S.2d 873, 
261 App.Div. 210. 

N.Y.sup. One sued for conversion of 
pledged securities may set off an in- 
debtedness due from pledgor to him,— 
Kaufman y. Provident Sav. Bank & 
1 ‘i rt Co. of Cincinnati, 23 N.Y.S.2d 
Ve 


¥ ' Creditor’s withdrawal of prayer for 


? 


mM use the original pledgee will not. 


personal judgment in 
close mortgages on Ohio land did not 
preclude creditor from setting off bal- 
ance due on indebtedness against debt- 
or’s claim for damages for conversion 
of pledged securities, Civil Practice 
Act, § 1083-a.—Kaufman v. Provident 
Sav. Bank & Trust Co. of Cincinnati, 23 
N.Y.S:2d 637. 

Ohio App. A pledgee’s refusal to 
permit pledgor to exercise his right to 
withdraw mortgage bonds from con- 
trol of a re-organization committee 
and restore them to pledgee’s custody 
was a violation of pledgor’s rights and 
rendered pledgee liable to ' pledgor 
where committee became authorized to 
and ‘exchanged mortgage bonds for 
bonds issued by corporation that pur- 
chased mortgaged property.—Francis v. 
Tildesley Coal Co:, 32 N.W.2d 54. 

Where pledgee violated pledgor’s con- 
tractual rights in refusing to cooperate 
with pledgor in withdrawing mortgage 
bonds from control of a re-organiza- 
tion committee, and as direct result 
pledgor lost right to mortgage bonds 
and was required to accept new ones, 
judgment for pledgor against pledgee 
for difference between value of new 
bonds and amount that would have 
been received from proceeds of sale of 
mortgaged property had bonds not 
been exchanged was proper.—Francis v. 
Tildesley Coal Co., 32 N.B.2d 54, 

Okl. Where husband pledged. wife’s 
stock as collateral for his note, and it 
appeared that stock was worth enough 
to discharge the obligation in full, wife 
was not required to tender payment 
of the debt before maintaining action 
for conversion of the stock committed 
by wrongful sale. 55. Okl.St.Ann. §§ 
14-25.—Buellesfeld v. Jones, 105 P.2d 


242. 
§ 132 
La.App. 
tion to which tenant pledged cotton 
was not restricted to an hypothecary 
action against the cotton, where land- 
lord disposed of cotton delivered to 
him by tenant in breach of agreement 
not to interfere with association’s lien, 
but could bring a personal action 
against landlord for breach. Code 
Prac. art. 26 et seq.—Tallulah Produc- 
on Credit Ass’n vy. Krauss, 3 So.2d 


Where landlord agreed with produc- 
tion credit association not to interfere 
with association’s lien, on cotton 
pledged to it by tenant for loan to be 
made in the future “in such amount as 
may be approved by you, and also any 
other advances you may make him”, 
loan of $1,075 and subsequent advance 
of $215 for planting and production 
of cotton on 70 acres were not ex- 
cessive, and association could recover 
for landlord’s breach of the agree- 
ment, where landlord knew of acreage 
reduction under governmental allot- 
ment plan and accepted benefit check 
based thereon.—Tallulah | Production 
Credit Ass’n v. Krauss, 3 So.2d 446. 


§ 160 ; 

Pa.Orph. One who purchases stock 
from the pledgee may hold it against 
the pledgor and if the pledgee pledge it 
to secure payment of his own debt, the 
second pledgee may hold it until his 
debt. is paid.—_In re McGrath’s Hstate, 
22 Brie 290. 

Tenn.App. A bailee or pledgee of 
personalty can transfer no title as 
against true owner even to a person 
possessing all the attributes of an in- 
nocent purchaser.—Cowan vy. Thompson, 
152 S.W.2d 1036. 

§ 181 i 

Pa.Com.Pl. When a mortgagee bank 
accepts from the Home Owners’ Loan 
Corporation an amount less than the 
debt and accrued interest owed to: it, 
with the understanding that it would 
be in full satisfaction of a home own- 


_er’s mortgage indebtedness to the bank, 


and satisfies the mortgage of record, 
such indebtedness is thereby extin- 
guished and the home owner is entitled 
to the return of additional collateral 
which he had deposited with the bank 
when he incurred the mortgage debt. 
—Dime Bank & Trust Co. v. Walsh, 34 
Luz.L.Reg.Rep. 53. 


‘action to fore- _ 


A ptoduction credit associa-. 


Ala. Where contract eviden 
city’s indebtedness to contractor _ 
construction work was hypothecated ; 
contractor, with city’s consent, as col- 
lateral security for advance of capi- 
tal to contractor for use in construction 
work, and, at time of filing of con- 
tractor’s complaint for accounting 
against city contract was owned by 
contractor’s creditor as pledgee, contrac- 
tor could not sue at law for recovery 
of any balance due under contract but 
had a right of redemption, akin to 
equity of redemption relating to mort- 
gaged realty, consisting of right to pay 
off debt and have pledged property 
restored to contractor, and such right 
was subject to being lost by foreclosure 
or laches. Code 1940, Tit. 7, § 126.— 
City of Albertville v. Universal Hlec- 
tric Const. Co. of Alabama, 3 So.2d ~ 
30 


§ 201 

N.J.Ch. Where complainants, seek- 
ing an accounting based upon a trans- 
action claimed to have been intended 
as a loan and pledge, rather than a 
sale, failed to bring their action until 
more than 14 years after its accrual, 
and in consequence of which the benefit 
of testimony of all parties to transac- 
tion, excepting only that of one com- 
plainant, had, by reason of. death or 
otherwise, been lost to complainants, 
and trial court, by reason of obscure 
and unreliable proofs concerning na- 
ture of transaction, was unable to ex- 
ercise its powers with safety and jus- 
tice to all parties in interest, bill 
would be dismissed.—Cocheu vy. New 
Jersey General Security Co., 15 A.2d 
124, 128 N.J.Hq. 64. ; 


8 207, 
D.C.Ill. The effect of a pledge of 
bonds to secure a note of the same 
obligor is to give the pledgee the power 
to issue the pledged bonds, thereby 
increasing the pledgor’s debts. by 
foreclosure of the pledge.—In re Chica- 
go & N. W. Ry. Co., 35 F.Supp. 230. | 
App.D.C.. A pledgee cannot. cut off 
the pledgor’s interest in collateral by a 
mere notice that if the debt is not 
paid by a certain time he will take the 
collateral.as his own and a default in 
payment of a secured debt gives the 
pledgee only a right to realize on it by 
some appropriate proceeding, but, after 
a pledge is given, the parties may law- 
fully agree that the creditor shall take 
the pledge in satisfaction of the debt.— 
Hawley v. Hawley, 114 F.2d 745. 
§ 219 

Mass. The measure of damages to a 
ledgor who has authorized the ‘pledgee 
o sell collateral security is the differ- 
ence between the gross sales price less 
the selling expenses, and the amount 
applied in satisfaction of the indebted- 
ness, plus interest on such difference 
from the time of sale-——Dow v. Brook- 
aa Trust Co., 31 N.E.2d 13, 308 Mass. 


§ 226 

* Pa.Com.Pl. Where suit is brought 
on a collateral promissory note, it is 
proper to give credit for the value of 
the remaining collateral in the plain- 
tiff’s hands as of the time of trial.— 
National Bank of Fayette County v. 
Valentich, 4 Fay.L.J. 155. 

Wash. A debtor, who has pledged 
collateral as security for the debt, 
may, when sued on the secured obliga- 
tion, offset the value of the pledge, if 
the pledge has been converted.—Hig- 
gins v. Daniel, 105 P.2d 24, 

§ 241 

D.0.Ohio. Where pledge agreement 
authorized pledgee to sell pledged 
property at either public or private 
sale and pledgee notified pledgor that 
the sale would be a publie sale, pledgee 
was bound by his election hd could 
not thereafter sell in any other man- 
ner.—Clapp v. Associated Depositors, 
Toledo, Ohio, 33 F.Supp. 686. 

Provision of a agreement au- 
ene sale of pledged property at 
any public or private sale in such 
manner and upon sueh terms and con- 
ditions as pledgee deemed proper with-. 
out notice, demand, or advertisement of. 
any kind, did not give pledgee right 


y, 


sisted of tax certificates and a note 
secured by second deed of trust, ac- 
quired title to the collateral as against 
the corporation, whose charter had ex- 
pired, its statutory trustees, its stock- 
holders, and its receiver.—Santa Anita 
Corporation v. Walker, 106 P.2d 459. 

- Where payee of note evidencing loan 
to corporation secured judgment on the 
note, party who purchased the judg- 
ment from such payee and, at execu- 
tion sale under the judgment, pur- 
chased the collateral consisting of an- 
other note secured by a second deed of 
trust and paid for it by satisfaction 
of the judgment, could foreclose the 
second deed of trust to the extent of 
the amount of the judgment regard- 
less of whether such party was a bona 
fide holder for value in due course, 
since to that extent corporation was 
admittedly obligated on the original 
loan.—Santa Anita Corporation v. 
Walker, 106 P.2d 459. 

Where corporation paid its note 
secured by second deed of trust, note 
was indorsed without recourse by 
payee and returned to corporation, and 
corporation thereafter pledged the note 


to secure a loan and agreed to exten- 
- sions of time for payment, purchaser 


of the secured note within the ex- 
tended time for payment, without 
notice of the history of the note ex- 
cept that it was pledged as collateral 
for corporation’s debt, was a “bona 
fide holder for value in due course’ en- 
titled to enforce payment by foreclos- 
ure of the second deed of trust.—Santa 
pene Corporation vy. Walker, 106 P.2d 


Md. In realizing on eollateral, 
pledgee acts as agent of pledgor as weil 
as for himself, and his proceeding must, 
in the exercise of fiduciary’s duty, have 
object of obtaining vaJue on behalf of 
Mba v. Kemp, 16 A.2d 888, 178 


Oxkl. A sale of property pledged as 
security for debt, without notice to 
pledgor and without advertising as re- 
quired by statutes, constitutes conver- 
sion. 55 Okl.St.Ann. §§ 14-25.—Buel- 
lesfeld v. Jones, 105 P.2d 242. 


§ 254 

D.C.Ohio. Provision in pledge agree- 
ment for sale of pledged property at 
any public or private sale in_ such 
manner and upon such terms and con- 
ditions as pledgee deemed proper with- 
out notice, demand, or advertisement 
of any kind, was controlling and not 
against public policy.—Clapp vy. Asso- 
ciated Depositors, Toledo, Ohio, 33 F. 
Supp. 686. 

Provision of pledge, agreement au- 
thorizing sale of pledged property at 
any public or private sale in such 
manner and upon such terms and con- 
ditions as pledgee deemed proper with- 
out notice, demand, or advertisement 
of any kind, did not give pledgee right 
to determine conditions of a public 
sale as well as of a private sale, and 
if a publie sale were elected by pledgee, 
notice was required to be given and 
other requirements of a ..public sale 
met.—Clapp vy. Associated Depositors, 
Toledo, Ohio, 33 F.Supp. 686. 

Where pledge agreement authorized 
sale of pledged property at public or 
private sale without notice and pledgee 
held purported public sale, which in 
fact was void, at which he purchased 
the PiDPer iyi and thereafter, acting in 
good faith, in mistaken belief that 
publie sale was valid and that he 
was owner of the property, sold the 
property at private sale without notice 
to pledgor, such notice was not re- 
quired under the pledge agreement and 
there was no breach of trust or con- 
version by pledgee, hence the second 
sale was a valid private sale under 
the pledge agreement and accounting 


) ae Ff A So a 
to pledgor would be based on 
_ sale.—Clapp y. Associated Depositors, 

Toledo, Ohio, 38 F.Supp. 686. ’ 
under. pledge | 


such 


Where public sale 
agreement authorizing sale of pledged 
property b public or private sale 
without notice was void, pledgor was 
not prejudiced by subsequent private 
Sale without notice by pledgee who 
acted in good faith and received fair 
market value, where pledgor did_ not 
claim that the property might have 
been bought by others had _ they 
learned of the sale, or that pledgor 
herself was in a position to protect her 
interests or redeem the. property.— 
Clapp v. Associated peporitars, Toledo, 
Ohio, 83 F.Supp. 686. 

‘ § 265 

Md. Agreements dispensing with 
common-law restraints upon sale of 
pledges or upon the pledgee’s buying 
may be valid, except that appropria- 
tion, under agreement that upon default 
the pledge should forthwith become ir- 
redeemable and the property. become 
the pledgee’s own, would be voidable as 
amounting to mere ‘‘forfeiture’.—Kemp 
v. Kemp, 16 A.2d 888, 178 Md. 645. 

The more closely a transfer of col- 
lateral to pledgee approximates a for- 
feiture, the more closely must court 
scrutinize the transaction to determine 
whether realization of the pledge’s val- 
ue has been sought in good faith.— 
pat v. Kemp, 16 A.2d 888, 178 Md. 

A transaction whereby pledgee appro- 
priated. collateral for himself under 
power to sell to himself at private sale 
may be upheld if it appears that the 
transaction was made in good faith in 
an effort to give full value to the prop- 
erty pledged, or if the value obtained 
by cancellation of the debt appears to 
be all that might reasonably be at- 


‘tributed to the property.—Kemp_ v. 
_Kemp, 16 A.2d’ 888, 178 Md. 645. 


Under pledgee’s power to sell to him- 
self at private sale, no particular form 
of transfer should be required.—Kemp 
v. Kemp, 16 A.2d 888, 178 Md. 645. 

The acts of pledgee in appropriating 
the collateral under power to sell to 
himself at private sale without notice 
must be judged in each case by the 
facts and circumstances of that case.— 
Kemp v. Kemp, 16 A.2d 888, 178 Md. 


645. 
§ 269 

D.C.Ohio. A pledgee occupies a fidu- 
ciary capacity and so has a duty to 
protect the interests of the pledgor, 
hence, whether pledgee sells pledged 
property at public ,or. private sale, 
he must obtain the best possible bar- 
gain for the pledgor and make some 
effort at interesting third parties in 
the sale-—Clapp v. Associated Deposi- 
tors, Toledo, Ohio, 33 F.Supp. 686. 

Where no announcement was made 
or notice to public given of purported 
“publie sale’ of pledged property and 
only persons present were employees 
or representatives of pledgee, and no 
effort was made to sell property to 
third persons or to interest prospective 
bidders in the sale, the requirements 
for a “public sale’? were not -met, and 
sale was invalid.—Clapp y. Associated 
Depositors, Toledo, Ohio, 83 F.Supp. 


~ The fact that pledgor received fair 
value from pledgee’s purported public 
sale of pledged property would not 
validate the public sale which was 
otherwise invalid because no _ notice 
to public was given or other require- 
ments of public sale met.—Clapp v. 
Associated Depositors, Toledo, Ohio, 33 
F.Supp. 686. 


§ 270 

Md., A sale of collateral by pledgee 
can be set aside by court only upon 
payment or tender of the amount of the 
debt.—Kemp vy. Kemp, 16 A.2d 888, 178 
Md. 645. 

In absence of payment or tender of 
the amount of debt secured by pledge, 
court would not grant pledgor the par- 
tial relief of reinstating debt and 
pledge without showing of any advan- 
tage to pledgor therefrom.—Kemp v. 
Kemp, 16 A.2d Se Md, 645. 


§ 290 
Ky. The right which a pledgee or- 


as the note has no established market 
value, and hence the pledgee is under a — 
duty to the pledgor to enforce collec- 


3B 


v 


Bs 


tion of the note.—Erlanger Citize 
Bank v. Williams, 151 S.W.2d 381, 2: 
Ky. 492. ee. ae 

The responsibility of a pledgee of 
note as collateral security to colle 


the note is not determinable by the 
strict rules of law applicable to nego-— 


tiable paper, but rather by the general 
principles of the law of agency.—Er- 
langer Citizens Bank v. Williams, 15 
S.W.2d 381, 286 Ky, 492. ffs 

Where there is danger of insolvency 
of the maker of a note which has be 
pledged, it is the duty of the pledg 
to bring suit against the maker of tl 


note without delay.—Erlanger ee 


Bank v. Williams, 151 S.W.2d 38. 
Ky. 492, ; 


§ 305 gan 
Ky. Where a pledgee receives a 
as collateral security, he must 


t 
in a 


ordinary diligence to collect the note, — 


and if loss should occur to the pled 
by reason of the pledgee’s failure to | 
so, the pledgee is liable to the pied 
for the loss, on the theory that 


the note’s collection—Erlanger Citi-. 


zens Bank y. Williams, 151 S.W.2d 381. 


=fRess 


286 Ky. 492. ve 

If the pledgee of a note as collate! 
security is guilty of laches result 
in damages to the pledgor, the ple 


maker of the collateral note with oraz 
nary diligence.—Erlanger Citizens Bank 
v. Pb ie i 151 S.W.2d 381, 286. 


492. aah 
YTex.Civ.App. In action by one who 
was not a holder in due course,,on note 
assigned to him by receiver of bank 
which note was executed, evidence é 
tablished maker’s defense that vendo: 
lien note pledged as security had val- 
ue, and that bank had failed to exercise 
ordinary care to collect pledged note 


or to have it renewed, and that such 
ey 


failure had resulted in its loss to mak- 


er of note in suit, and relieved him ~ 
Martin, 150 


from liability.—Hughes v. 


aah 


Re 


or in not having the vendor’s lien re-— 


newed, evidence was insufficient to show _ 


that vendor’s lien note was barred by 
four-year limitations 


when pledged. | 


Vernon’s Ann.Civ.St. art. 5520.—Hughes © 


v. Martin, 150 S.W.2d 413, error re- 
fused. eae 
The holder of collateral securities, 


such as vendor’s lien notes, who neg- 


; 


yia3 
hy 


ligently suffers them to be lost to the © 


owner, is responsible to the owner for 


such damages as the owner may suffer — 


by such loss, and such loss is charge- 
able against the holder of the collateral 


a 


; 


securities in a plea of set-off to the 


principal debt.—Hughes v. Martin, 150 
S.W.2d 413, error refused. 
§ 318 

N.Y.Sup. Where borrowers executed 
note, collateral in form, for total prin- 
cipal sum due on two notes secured by 
mortgages, and notes were surrendered 
but lender retained possession of mort- 
gages in its collateral file, evidence in 
foreclosure proceeding was insufficient 
to satisfy mortgagor’s burden of estab- 
lishing alleged agreement of the lender 
to accept a new note in payment or ex- 
tinguishment of the original obliga- 
tions represented by notes and release 
security —Lyons Nat. Bank of Lyons 
v. Guglielmino, 22 N.Y.S8.2d 287, ; 

Where borrowers executed note, eoi- 
lateral in form, for total principal 
sum due on 
mortgages, and notes were surrendered 


two notes secured by | 


ly 


i 


ees . é h . 
Be SESS 
a i but lender retained possession of mort- 
gages in its collateral file, whether 
lender intended note to be in payment 
or ~ extinguishment of the old_ obliga- 
_ tions represented by notes and to re- 
lease security was required to be clear- 
' ly shown from conversations and acts 


-v. Guglielmino, 22 N.Y.S.2d_ 287. 
wa Where borrowers executed note, col- 
lateral in form, for total principal sum 
due on two notes secured by mort- 
_ gages, and notes were surrendered but 
Tender retained possession of mort- 
-—s- gages in its collateral file, evidence 
- was insufficient to show an intention 
of parties that new note should be in 
payment or extinguishment of the old 
obligations represented by the notes 
and that security should be surrender- 
ed.—Lyons Nat. Bank of Lyons vy. 
Guglielmino, 22 N.¥.S.2d 287. 
_ Where borrowers executed note, col- 
Jateral in form, for total principal sum 
due on two notes secured by mort- 
_ gages, and notes were surrendered but 
Jender retained possession of mort- 
gages in its collateral file, presumption 
obtained that note was a renewal of 
obligation evidenced by original notes. 
' Lyons Nat. Bank of Lyons v. Gug- 

- lielmino, 22 N.Y.S.2d 287. 

8 323 


_ ON.H. Where mortgage was assigned 
to bank, which was creditor of de- 
~~ ceased’s estate, as collateral security 
and bank foreclosed the collateral 
mortgage and by mortgageé’s deed con- 
_yeyed premises to bank’s employee who 
acted as strawman for bank which did 
not credit debtor’s estate with amount 
of bid but only with net proceeds of 
resale, the debtor’s estate was entitled 
0 be credited with the net amount of 
at the fore- 
could not 


2 


N.Y.Sup. Where creditor, holding 
- bond and mortgage on realty as col- 
_jateral security for three past’ due 
notes, foreclosed the collateral mort- 
gage and although amount due on 
mortgage at time of foreclosure sale 
was $162,509.10 and creditor bought 
property for $1,000, creditor did not 
obtain deficiency judgment, creditor’s 
petition, filed 19 months after date of 
aretiowtire conveyance, for leave to 
‘sue endorsers on the three notes, was 
- granted, but creditor was obliged to 
give credit of $162,509.10 on the 
amount due _ thereon. Civil Practice 
- Aet, §§ 1078, 1083, 1083-a.—In re Presi- 
~ dent and Directors of Manhattan Co., 
(23 N.Y.S.2d. 623, 175 Mise. 421, af- 
firmed President and Directors of Man- 
hattan Co. v. 251 West 71st Street, 23 
N.Y.S.2d 480, and President and Direc- 
tors of Manhattan Co. vy. Callister Bros., 
23 N.Y.S.2d 846. 


: POISONS 


§ 2 
C.C.A.Hawaii. Under the section of 
the Harrison Anti-Narcotie Act provid- 
ing that certain preparations do not 
fall within act, provided that they are 
manufactured, sold, etc., as medicines 
‘ and not for the purpose of evading the 
. intentions and provisions of the act, 
4 and provided further that any vendor 
of exempt preparations, including dis- 
pensing physicians, shall keep a record 
of all sales, the first proviso is a “con- 
a dition precedent’, but the second is an 
affirmative requirement that all vendors 
of exempt preparations, including dis- 
pensing physicians, must keep the rec- 
- ord referred to and is not a mere “‘eon- 
i dition precedent” to exemption, 26 U. 
vi §.C.A, Int.Rev.Code, § 2551.—Young v. 

es. 119 I2d 399; 
a, If failure to keep records of sales ot 
preparations exempt from the provi- 
sions of the Harrison Anti-Narcotie Act 
merely subjected dispensing physician 
to taxation and the main provisions of 
7 @ the act, he was subject to the section 
containing an affirmative requirement 


i that all persons liable to any tax im- 
posed by the act shall keep records 
prescribed by the Secretary of the 


of parties—Lyons Nat. Bank of Lyons 


Treasury. 26 U.S.C.A. Int.Rev.Code, 


§§ 
eles 2555.—Young v. U. S., 119 F.2d 


Interpreting the Harrison Anti-Nar- 
ecotic Act and Treasury regulations is- 
sued thereunder as requiring a physi- 
cian to keep records of his dispensa- 
tions of exempt drugs in good faith to 
patients upon whom he is in personal 
attendance does not render the act un- 
constitutional as an attempt by the 
federal government to regulate the 
practice of medicine. 26 U.S.C.A. Int. 
Rev.Code, §§~2551, 2555.—Young v. U. 
S., 119- F.2d 399. 

Ill. Since petroleum products, aleohol 
and other inflammable or explosive 
substances and at times toxic sub- 
stances are used in the manufacture of 
cosmetics, the city of Chicago had the 
implied power to regulate and license 
the manufacture of cosmeties under its 
chemical or paint factories ordinance. 
Smith-Hurd Stats. ec. 24, §§ 65.3, 65.62, 
65.64, 65.65, 65.77.—Chicago Cosmetic 
Co. v. City of Chicago, 29 N.H.2d 495, 
374 Ill. 384. 

Pa Quar.Sess. The act of May 26, 1939, 
P.L. 243, 3 P.S. § 241 et seq., cannot be 
interpreted to restrain the force and 
effect of the narcotic statute. They are 
cognate acts, having as their common 
object the protection of the public 
health, safety, and morals.—Common- 
wealth _v. LaRosa, 89 P.L.J. 267, 4 
Fay.L.J. 187, 3 Monroe L.R. 101, 10 
Som. 287, 55 York 66. 


§ 3 

D.C.N.Y. The purpose of Pennsyl- 
vania statute providing for regulation 
of the practice of pharmacy was to reg- 
ulate the compounding of physicians’ 
prescriptions, preparing drugs, and dis- 
pensing them, or other products of the 
apothecary’s calling, including poison- 
ous substances, as an incident to the 
practice of pharmacy, and not to regu- 
late or control the sale of a cleaning 
preparation which happened to be poi- 
sonous., 35 P.S.Pa.. §§ 901, 902; 63 
P.S.Pa. §§ 291, 319.—Boyd v. Frenchee 
Chemical Corporation, 37 F.Supp. 306. 

Although definition of “poison” con- 
tained in Pennsylvania statute regulat- 
ing the practice of pharmacy was broad 
enough to embrace a commercial shoe 
cleaner, the statute taken as a whole 
could not be construed as intended to 
regulate the sale of such products hay- 
ing no connection with pharmacy so 
as to require that cleaner be labeled as 
poison in accordance with statute. 35 
P.S.Pa. §§ 901, 902; 63 P.S.Pa. §§ 291, 
319.—Boyd vy. Frenchee Chemical Cor- 
poration, 37 F.Supp. 306. 


§ 4 

D.C.N.Y. Manufacturer of shoe clean- 
er, the consumption of which resulted 
in death of 19 months old child, could 
not be held liable for the death on the- 
ory that failure to label container poi- 
son in accordance with Pennsylvania 
statute regulating the practice of 
pharmacy and sale of drugs and poi- 
sons constituted negligence per se, 
since such statute was not applicable 
to sale of such commercial products as 
shoe cleaner. 35 P.S.Pa. §§ 901, 902; 
63 P.S.Pa. §§ 291, 319.—Boyd y. Fren- 
ee Chemical Corporation, 37 F.Supp. 

Manufacturer of a shoe cleaner, ob- 
viously not intended for the use or 
amusement of children, could not be 
held liable for death of 19 months old 
ehild resulting from consumption of 
cleaner on theory of ‘attractive—nui- 
sance’’ where evidence as to size and 
shape of container in which cleaner 
was marketed and label thereon indi- 
cated rather that product was clearly 
labeled with respect to use for which 
it was intended.—Boyd y. Frenchee 
Chemical Corporation, 37 F.Supp. 306. 

A manufacturer or seller of a shoe 
cleaner, which was an article of mer- 
chandise designed and fitted for a spe- 
cific use, could be held liable for death 
resulting from the use thereof by one 
with whom manufacturer or seller had 
no contractual relationship only when 
the use of such cleaner was for the 
purpose for which it was made'or sold. 
—Boyd v. Frenchee Chemical Corpora- 
tion, 37 F.Supp. 306. 

The manufacturer or seller of a shoe 


"i -. ALY ie % 
seleaner was not liable for Wekcop os Ee 
months old child of purchaser of clean- 
er resulting from consumption thereof, 
where it appeared cleaner was marketed 
in container clearly labeled to disclose © 
use for which it was intended, thereby 
giving notice of dangers likely to re- 
sult from human consumption thereof, 
since it is common knowledge that shoe 
cleaners are dangerous if taken inter- 
nally.—Boyd vy. Irenchee Chemical Cor- 
poration, 37 F.Supp. 306. f 

Tenn.App. An exterminating compa- 
ny, in using hydrocyanic gas in its 
work of fumigating a house, owed a 
high degree of care to all persons who 
were rightfully on the premises.—El- 
lis v. Orkin Exterminating Co., 143 S. 
W.2d 108. 

Where plaintiff and members of 
plaintiff's family, who occupied part of 
house rented by a tenant, who induced 
owner’s rental agent to engage an ex-_ 
terminating company to fumigate 
house, had been warned by tenant’s 
mother of poisonous nature of gas 
which company would use in fumigat- 
ing and had agreed to vacate house for 
24 hours while it was being fumigated 
and had turned over keys to house to 
company, which assumed absolute and 
complete charge of place during the 
24-hour period, plaintiff’s seven-year- 
old boy, who returned to house while 
it was being fumigated and died from 
asphyxiation caused by hydrocyanic 

as, was a “trespasser’’? on the prem- 
ses, as concerns question of liability 
of company for boy’s death.—Ellis v. 


miners Hxterminating Co., 143 S.W.2d 
8. 
Where | plaintiff and members of 


plaintiff’s family, who occupied part of 
house rented by a tenant, who induced 
owner’s rental agent to engage a fumi- 
gating company to fumigate house, 
had been warned by tenant’s mother 
of poisonous nature of gas which com- 
pany would use in fumigating and had 
agreed to vacate house for 24 hours 
while it was being fumigated and had 
turned over keys to house to company, 
which assumed absolute and complete 
eharge of place during 24-hour period, 
and employees of company locked all 
doors and windows, except one, while 
house was being fumigated, company 
was not liable for death of plaintiff’s 
seven-year-old boy who was asphyxiat- 
ed by hydrocyanic gas, when he gained 
entrance to house through unlocked 
window.—Ellis v. Orkin Exterminating 
Co., 148 S.W.2d 108. , 

Where plaintiff’s seven-year-old boy, 
who had been warned by his parents 
not to return to house while it was be- 
ing fumigated by an exterminating 
company, died from asphyxiation by : 
hydrocyanic gas after the boy had ob- 
tained entrance to house through an 
unlocked window, negligence, if any, of 
company in leaving window unlocked 
and place unguarded was not “proxi- 
mate cause” of death, since ‘immediate 
cause” of death was the boy’s willful 
and disobedient act in returning to 
house and climbing into window in 
violation of instructions.—Ellis v. Or- 
kin Exterminating Co., 143 S.W.2d 108. 

In action against exterminating com- 
pany and owner of house, part of 
which was occupied by plaintiff and 
his family under arrangement with 
tenant who rented house from owner, 
and owner’s rental agent for alleged 
wrongful death of plaintiff’s seven- 
year-old son who was asphyxiated by 
hydrocyanic gas which was used by 
exterminating company in fumigating 
house, testimony of tenant’s mother 
warranted finding that the mother had 
told plaintiff and his family that in 
fumigating house exterminating com- 
pany was going to use a gas that 
would kill anything that had blood in 
it—Ellis vy. Orkin Exterminating Co., 
143 S.W.2d 108. 

See O’Fallon y. Inecto Rapid (Can- 
ada) Ltd. [1940] thea 276. 
6 


Pa.Quar.Sess. Defendant’s contention 
that growing plant is not a drug with- 
in the meaning of the act and that its 
possession is not prohibited and the 
word “marihuana,” as used in the act, 
signified a narcotic preparation and not 
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ne repared from it and ready 

r use was without merit, in that for 
use the growth requires no addition of 
any chemicals nor any special prepara- 
tion—Commonwealth v. LaRosa, 89 P. 
L.J. 267, 4 Fay.L.J. 187, 3 Monroe L. 
R. 101, 10 Som. 287, 55 York 66. 

The word ‘‘marihuana,”’ which is not 
a scientific name, is applied both to the 
plant and to the drug that it contains. 
Its deleterious, even vicious, qualities 
reside in a sticky resin of great nar- 
cotic power and pervades the entire 
plant. The language of the statute ad- 
mits of no distinction between the grow- 
ing plant and the drug. To possess the 
growing marihuana plant is to possess 
the drug marihauna.—Commonwealth 
v. LaRosa, 89 P.L.3. 267, 4 Fay.L.J. 
187, 3 Monroe L.R. 101, 10 Som. 287, 
Bb York 66. E 

Defendant’s motion for arrest of 
judgment was refused, where he had 
been convicted for violation of the act 
of July 11, 1917, P.L. 758, as amended, 

35 P:S. § 851 et seq., and commonly 
known as the narcotie drug act, a large 
number of the marihuana plants bear- 
ing leaves and pods full of seeds having 
been found under cultivation on his 
farm. It was not necessary to permit 
these plants to grow to the point of 
seeding to come within the prohibition 
of the act.—Commonwealth vy. LaRosa, 

89 P.L.J. 267, 4 Fay.L.J. 187, 3 Mon- 
roe L.R. 101, 10 Som. 287, 55 York 66. 


§1 

Pa.Super. A “physician” is “person 
skilled in physic or the art of healing, 
one duly authorized to treat diseases, 
especially by medicines’, and, while 
such word is used most frequently to 
mean doctor of medicine, it also con- 
notes, in ordinary usage, disciples of 
other schools authorized to treat dis- 
eases.—Commonwealth v. Cohen, 15 A. 
2d 730, 142 Pa.Super. 199. 

The term “licensed physicians’ in 
provision of Anti-Narcotic Act, except- 
ing such physicians from_ operation 
thereof, refers to physicians licensed by 
commonwealth through boards or agen- 
cies created by Legislature for such 
purpose. 35 SS. §  854.—Common- 
wealth v. Cohen, 15 A.2d 730, 142 Pa. 
Super. 199. ie 

Licensed osteopathic physicians are 
“licensed physicians,” excepted by Anti- 
Narcotic Act from prohibition of pre- 
scription of opium and_ derivatives 
thereof. 35 P.S. § 854; 63 P.S. § 269. 
—Commonwealth y. Cohen, 15 A.2d 730. 
142 Pa.Super. 199. 

The general term “licensed physi- 
cians’ comprehends licensed  osteo- 
paths.—Commonwealth v. Cohen, 15 A. 
2d 730, 142 Pa.Super. 199. 

The Statutory Construction Act, de- 
fining “physician” as individual 
licensed under laws of commonwealth 
to engage in practice of medicine and 
surgery does not affect conclusion that 
osteopathic physicians are “licensed 
physicians” excepted from provision of 
Anti-Narcotiec Act prohibiting prescrip- 
tion of opium and derivatives thereof, 
in view of provision of Construction 
Act that words and phrases shall 
have meaning ascribed to them, unless 
context clearly indicates otherwise. 35 
PS.7§ 854° 346..P.S:1 8.601 >) 63.P.8., § 
261 et seq.—Commonwealth v. Cohen, 
15 A.2d 730, 142 Pa.Super. 199. 

§ 18 

Pa.Super. The provision of criminal 
statute, prohibiting possession, sale, or 
prescription of narcotic drugs, and im- 
posing penalty for violation thereof, 
must be strictly construed. 35 P.S. 
854.—Commonwealth vy. Cohen, 15 A.2d 
730, 142 Pa.Super. 199. 

See Rex v. Cho Chung [1940] 3 Dom. 
L.R. 533; Rex vy. Lee Chew [1940] 4 
Dom.L.R. 571. 


§ 19 

C.C.A.Hawaii. An indictment charg- 
ing that defendant, a dispensing phy- 
sician, dispensed and sold prescribed 
preparations exempt from the_ provi- 
sions of the Harrison Anti-Narcotic 
Act and that he failed to keep a record 
of his dispensations was sufficient. 26 
U.S.C.A. Int.Rev.Code, §§ 2550, 2551, 
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2553, 2554, 2555, 2557._Young y. U. S., 
JLOME dso oe, sky ls ; (ite? 

Where defendant charged with vio- 
lating the Harrison Anti-Narcotic Act 
maintained at the trial that it was not. 
necessary for him, a registered physi- 
cian, to keep a record of dispensations 
of exempt drugs to patients upon whom 
he was in personal attendance, it was 
proper for the District Court to charge 
the jury that defendant’s mistake con- 
cerning the necessity of keeping rec- 
ords was no excuse for the omission. 
26 U.S.C.A. Int.Rev.Code, §§ 2551, 2555, 
—Young v. U. S., 119 F.2d 399. 

C.C.A.N.J. In prosecution of physi- 
cian for selling morphine, not in pursu- 
ance of any written order on form is- 
sued by Commissioner of Internal Rey- 
enue, and not in good faith, and not in 
course of professional practice, testi- 
mony of drug addict to whom physi- 
cian allegedly sold morphine made case 
for jury and authorized conviction. 
Harrison Narcotic Act, § 2, 26 U.S.C.A. 
Int.Rev.Code, § 2554.—U. S. v. Simon, 
119 F.2d 679. 

Ga.App. Evidence held to sustain 
eonviction of obtaining narcotics by 
fraud.—Maddox v. State, 13 S.H.2d 113. 

Mich. In prosecution of husband and 
wife for placing chloral hydrate in 
police officer’s beer to enable them to 
rob him, evidence authorized denial of 
directed verdict for wife and supported 
her conviction. Pub.Acts 1931, No. 
328, § 436.—People v. Mitchell, 298 N. 
W. 495, 298 Mich. 172: 

Pa.Super. An indictment of licensed 
osteopath, exceeding his authority as 
such and invading field of medicine by 
prescribing narcotics, should charge 
violation of act making it misdemeanor 
to practice medicine without license, 
instead of violation of Anti-Narcotic 
Act. 35 P.S. § 854; 63 P.S. § 401.— 
Commonwealth y. Cohen, 15 A.2d 730. 
148 Pa.Super. 199. 

§ 25 


Cal.App. In prosecution for posses- 
sion of narcotics, defendant’s connec- 
tion with the narcotics need not be 
proved in order to establish the ‘‘cor- 
pus delicti’’. St.1939, pp. 756, 765, §§ 
11036, 11581.—People v. Chan Chaun, 
107 P.2d 455, 


§ 27 

Cal.App. The fact that possession of 
narcotics was with unlawful intent was 
demonstrated by the character of the 
narcotics found in apartment, and by 
presence in apartment of paraphernalia 
used in soning opium. St.1939, pp. 
756, 765, §§ 11036, 11531.—People vy. 
Chan Chaun, 107 P.2d 455. 


Cal.App. Evidence that accused 
threw something from automobile when 
officers approached, that accused was 
arneeted and taken to rubbish pile near 
automobile where the object was be- 
lieved to have been thrown and a pack- 
age containing nine marihuana cig- 
arettes was found, and accused then 
said, ‘Well, I threw it,’’ sustained con- 
viction for violation of statute pertain- 
ing to possession of nareotics. St.1939, 
p. 756, § 11036.—People v. Terrazas, 
108 P.2d 680. 

See Rex y. Ackerman [1940] 4 Dom. 
L.R. 779; Rex v. Hop Lee [1941] 2 
Dom.L.R. 229. 

§ 28 


Cal.App. In prosecution for posses- 
sion of narcotics, whether accused was 
in active or constructive possession of 
the narcotics was for the jury. St. 
1939, pp. 756, 765, §§ 11036, 11531.— 
People vy. Chan Chaun, 107 P.2d 455. 


§ 38 

C.C.A.Mo. The Harrison Anti-Narcot- 
ic Act is a “revenue measure’ and the 
tax is imposed not upon a retail pur- 
chaser for his own use, but upon im- 
porters, manufacturers, producers, deal- 
ers and practitioners, and provisions of 
the act are directed toward the collec- 
tion of the taxes imposed and the pre- 
vention of evasion by persons subject 
to the tax. Harrison Anti-Narcotie Act 
§§ 1, 2, 26 U.S.C.A, .Int.Rev.Code, §§ 
2553, 2554.—Nigro v. U. S., 117 F.2d 
624. 

The omission of Congress to make 
act of a drug addict in purchasing 
narcotics to satisfy his cravings an of- 


_fense except in } 
ly referred to is evidence of an affirm-— 


Sill 


if bes <} 
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circumstances express- 


ative legislative policy to leave pur- 


chaser unpunished except in such cir- | 


cumstances. Harrison Anti-Narcotic | 
Act §§ 1, 2, 26 U.S.C.A. Int.Rev.Code 
§§ 2553, '2554(g).—Nigro v. U. S, 117_ 
W.2d 624, ‘ F a 
N.Y.App.Div, The Harrison Anti- 
Narcotic Act is an act regulating the — 
sale of drugs under the guise of a rev- 
enue statute. Harrison Anti-Narcotic — 
Act 1914, 26 U.S.C.A. Int.Rev.Code, § — 
2550 et seq., § 3220 et seq.—People Neat 
Gepmare, 26 N.Y.S.2d 336, 261 App.Div. y 
The purpose of the Uniform Narcotic 


Drug Act is to parallel and supplement © 
federal narcotic laws. Public Health 
Law, § 420 et seq.; §§ 425(3), 429, 437, 
443; 26 U.S.C.A. Int.Rev.Code, § 2551. — 
—People v. Gennaro, 26 N.Y.S.2d 336, — 
261 App.Div. 533. is 
41 ( 


8 Mae 
D.C.Mo. The sale of morphine by a 
druggist on a fake prescription is a 
violation of Harrison Anti-Narcotic 
Act, regardless whether druggist.knew ~ 
that prescription was a fake. Harn 
son Ant-Narcotic Act § 1, 26 U.S.C.A. | 
Int.Rev.Code § 2554.—U. 8. v. Hipsch, 
34 F.Supp. 270. heres 
A physician who writes a fake pre- | 
scription and gives it for a price to an 
addict to enable him to procure mor- _ 
phine has made a “sale” of morphine _ 
in violation of Harrison Anti-Narcotic 
Act, when the prescription is filled, 
even although druggist is altogether 
innocent. Harrison Anti-Narcotic Act 
§ 1, 26 U.S.C.A. Int.Rev.Code § 2554. — 
—U. S. v. Hipsch, 34 F.Supp. 270, ue 
430 /" )  e 
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C.C.A.Mo. A “selling”, within mean- ~— 
ing of Harrison Anti-Narcotiec Act pro- — 
hibiting sale of drugs except under cer- 
tain circumstances, is not confined to a 


of his professional practice, and addict 
upon such prescription purchases drug, a. 
even from an innocent druggist, the 
physician participates in the illegal 
sale, and is guilty of “selling” within _ 


meaning of the act. Harrison Anti- 
Narcotic Act § 2, 26 U.S.C.A. Int.Rev. 
Code, § 2554.—Nigro v. U. S., 117 F.2d ~ 
624, ea 


§ 46 nf ay 
C.C.A.Mo. The better practice in 
drawing up an indictment charging 3 
physician with sale of drugs in viola- — 
tion of Harrison Anti-Nareotie Aet 
would have been to include an allega- 
tion that the drugs were dispensed by 
him not in good faith “in the course of 
his professional practice only’, but © 
failure to do so would not render in- | 
dictment fatally defective. Harrison 
Anti-Narcotic Act § 2,'26 U.S.C.A. Int: — 
Rev.Code, § 2554.—Nigro vy. U. S., 117 
F.2d 624. ; -s 
In prosecution of physician for sale 
of drugs in violation of Harrison Anti-— 
Narcotie Act, evidence supported find- 
ing that prescriptions issued by physi- 
cian to drug addicts were not issued 
in good faith “in the course of his pro- _ 
fessional practice only”. Harrison Anti- 
Narcotic Act § 2, 26 U.S.C.A. Int.Rev. — 
te § 2554.—Nigro v. U. S., 117 F.2d 
24, iz 
In prosecution of physician for sale 
of drugs in violation of Harrison Anti- 
Narcotic Act, where indictment charged 
physician with the sale, proof showing 
a sale by means of a fictitious preserip- 
tion did not establish a “fatal variance” 
between indictment and the proof, and 
if defendant desired more information 
he should have moved for a bill of 
particulars. Harrison Anti-Narcotie 
Act § 2, 26 U.S.C.A. Int.Rev.Code, § 
2554.—Nigro v. U. S., 117 F.2d 624. 
§ 54 

C.C.A.Tex. Evidence sustained con- 
victions for violation of the Harrison 
Anti-Nareotic Act and the Narcotic 
Drugs Import and Export Act and for 
conspiracy to violate provisions of such 
acts, as against contention that there 
was a fatal variance, and that proof 
showed, instead of one large general 
conspiracy, several smaller conspiracies, 
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‘Harrison Anti-Narcotic Act, 26 U.S.C. 
—s A. «~‘Int.Rev.Code, §§ 2553, 2554; Nar- 
- cotie Drugs Import and, Wxport Act, § 
> ee coy age aa 174.—Chadwick v. U. 
By 117 W.2d/902. : Prone 
_. €.C.A,Tex. In prosecution for violat- 
ing narcotic laws, evidence was insuffi- 
cient to sustain convi¢tion under count 


dev. U. es 
D.C.Mo. physician 
had written a fake prescription to en- 
able drug addict to procure morphine, 
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see Gti § 12 
#.Cl, Plaintiff sues to recover 
amount alleged to be due as rent for 
the period from July 1, 1935, to De- 
ember 31, 1938, inclusive, for certain 
lises described in a lease for a pos- 
tation, dated December 8, 1923; 
aid premises having been vacated by 
the Government on March 1, 1935, and 
ipecereny having been had in a prior ac- 


m entered into under the express 
thorization of an act, of Congress, 
the obligation of the Government to pay 
the rent stipulated in the lease was 
not dependent on an annual appropria- 
n by Congress to pay, the rent as it 
Dae Twin Cities Properties v. U. 
8., 90)? Cb. Clin 119, 

‘The plaintiff can claim no better posi- 
tion as to the amount which. it may 
recover than that, which would have 


Properties v. U. Ba? Ct.Cl. 119. 
Bas is 
_. Ohio. Although courts will interfere 
with action of postal authorities where 
such action is without authority of law 
or in excess of power granted by law, 
they will not generally review the ex- 
_ ercise of discretion within the scope of 
the authority with which the postal of- 
ficials are invested by law, unless such 
discretionary action is clearly wrong 
or is tainted with fraudulent motive 
or bad faith. 5 U.S.C.A, §§ 1, 22.— 
* Black yv. City of Berea, 32 N.E.2d 1, 
137 Ohio St. 611, aa 1391, 
\ 1 
Ga.App. In action for fraudulently 
obtaining agreement from plaintiff, be- 
fore her appointment as postmaster, to 
retain another as her assistant, and us- 
ing agreement to obtain plaintiff’s re- 
moval, evidence was insufficient to au- 
thorize verdict for plaintiff, and court 
erred in overruling motion for new 
 trial.—Wilbanks v. Dunn, 14 S.H.2d 
- 229, 64 Ga. App. eG 


§ 
C.C.A.N.Y. Where federal govern- 
ment’s claim against postal chauffeur- 
earrier for losses of postal matter con- 
cerned loss of 66 items of C.O.D. and 

insured parcels post of a value from 
A 76 cents up, with only two over $30, 
‘o: and two-thirds less than $10 each, and 
: it was admitted that government after 
x’ investigation had paid claimants for 
their losses, admission of proofs of 
loss containing declarations by initial 


‘ 
off 


a ‘ ey, i eae 
postmasters that parcel 


a mu 
ceived, and by postmaster at destina- 


tion that there was no record of deliv- 
ery, affidavits by senders of contents of 


parcels and their value, and affidavits. 


of addressees of nonreceipt, to make 
out prima facie case was proper. 5 U.S. 
C.A. § 365; 89 U.S.C.A. § 157.—Boer- 
ner iV. U.cS., aoe os, hiirmIin es, 
30 F.Supp. 635. : 
Where federal government established 


_that it had accepted the burden for 


losses of postal matter after fair in- 
vestigation, employee whose duty it 
was to make safe delivery and to ac- 
count for all losses caused the govern- 
ment had burden of explaining losses 
if he would avoid liability therefor. 5 
U.S.C.A. § 365; 39 U.S.C.A, § 157.— 
Boerner v. U. S., 117 F.2d 387, affirm- 
ing 80 F.Supp. 635. 

In action against postal chauffeur- 
carrier for losses caused federal gov- 
ernment, evidence of derelictions in 
duty by chauffeur-carrier was proper- 
ly received to show that presumption 
that addressees received mail matter 
addressed to them would hold only 
until receipt of mail matter by chauf- 
feur-carrier. 5 U.S.C.A. § 365; 39 U.S. 
C.A. § 157.—Boerner v. U. §., 
387, affirming. 30 F.Supp. 635. 

In action against postal chauffeur- 
carrier for losses caused federal gov- 
ernment, proof that chauffeur-carrier 
admitted liability to punishment for 
improper handling of mail but ex- 
pressed hope of finding some way of 
clearing himself from charge of em- 
bezzlement, that letters detailing items 
and amounts of his embezzlements were 
thereafter delivered to chauffeur-carri- 
er, and that he made no reply to them, 
was properly received. 5° U.S.C.A. § 
865; 39 U.S.C.A. § 157.—Boerner v. U. 
ple ger F.2d 387, affirming 30 F.Supp. 


Evidence sustained judgment for 
United States against postal chauffeur- 
carrier for losses caused United States 
through chauffeur-carrier’s thefts or 
other culpable conduct. 5 U.S.C.A. § 


365; 39 ,U.S.C.A. § 157.—Boerner v. 
U. S., 117 F.2d 387, affirming 30 F. 
Supp. 635. ; 


§ 74 

App.D.C. Under statute providing 
that clerks in terminal railway post 
offices “shall be classified as railway 
postal clerks and progress successively 
to grade 4’, grade 5 clerks did not 
have a vested right’ to remain in the 
terminals but were subject to Post- 
master General’s power to transfer 
them out of terminals when a: vacancy 
might arise. 39 U.S.C.A. §§ 618a, 632. 
—TFarley v. Abbetmeier, 114 F.2d 569. 

Under statute providing that clerks 
in terminal railway post offices should 
be classified as railway postal clerks 
and progress successively to grade 4 
with proviso that statute should not 
effect reduction in employee’s salary 
or rank, Postmaster General was au- 
thorized to transfer grade 5 clerks out 
of terminals when a vacancy might 
arise unless clerk filed statement that 
he chose to remain in terminal at grade 
4 rather than be transferred to grade 5 
vacancy out of terminal. 39 U.S.C.A. § 
ea ay v. Abbetmeier, 114 F.2d 

Where Postmaster General provided 
for transfer of grade 5 clerks out of 
railway terminal post offices as soon as 
a vacancy might arise unless such 
clerks filed statement that they chose 
to remain in terminal at grade 4 
rather than. to be transferred to grade 
5 vacancy out of terminal, and dis- 
satisfied grade 5 clerks who were re- 
duced in rank did not appeal to the 
Postmaster General in accordance with 
established departmental regulations, 
dissatisfied clerks could not maintain 
suit for declaratory relief against the 
Postmaster General. 39 U.S.C.A. §§ 
610-619, 618a.—Farley vy. Abbetmeier, 
114 F.2d 569. 


; § 82 

D.C.Minn.’ Where bank telephoned 
branch post office and was erroneously 
advised by unidentified clerk that de- 
scribed postal money orders were valid 
and bank thereupon cashed the orders 


did not prejudice | ! 
‘to refuse payment of the spur 
ders or to recover money paid by 
ernment to bank upon presentation of 
the orders before invalidity of the or- 
ders was discovered.—U. 8. v. North- 
western. Nat. Bank & Trust Co. of 
Minneapolis, 35 F.Supp. 484. Ey 
The establishment of postal money 
order system is within and incident to 
constitutional powers of Congress to 
maintain a post office system. 39 U.S. 
C.A. § 711; U.S:C.A.Const. art. 1, § 8, 
cl. 7.—U. 8S. v. Northwestern Nat. Bank 
nh oer Co. of Minneapolis, 35 F.Supp. 
The operation of the postal money 
order system is a “sovereign function” 
and not a “commercial operation’’, not- 
withstanding it may. have some aspects 
of commercial banking. 39 U.S.C.A. § 
711; U.S.C.A.Const. art. 1, § 8, el. T.— 
U. S. v. Northwestern Nat. Bank & 
hea Co. of Minneapolis, 35 F.Supp. 


The postal money order system is 
carried on solely for the convenience 
of the public and its primary object 
is to further the safety of the postal 
system and to insure the sanctity of the 
mails from loss and theft. 39 U.S.C.A. 
§. 711s. U.S.C.A.Const. art. 1, § -8,, els 7. 
—U. S. v. Northwestern Nat. Bank & 
relay Co. of Minneapolis, 35 F.Supp. 


The doctrine that where drawee of 
a bill of exchange without knowledge 
that the bill is forged pays the bill to 
an innocent holder, drawee cannot re- 
cover the payment made notwithstand- 
ing drawee’s mistake is due to excusa- 
ble neglect or ignorance, prevails with 
respect to negotiable instruments but 
not with. respect to a forged postal 
money order which is not a “negotiable 
instrument.’—U. S. vy. Northwestern 
Nat, Bank & Trust Co. of Minneapolis, 
85 F.Supp. 484. 


Where bank in good faith cashed 
spurious postal money orders which in 
turn were cashed by post office before 
their invalidity was discovered, so that 
by mutual mistake bank received mon- 
ey in return for valueless orders, gov- 
ernment could recover the payment 
from bank, on theory of “unjust en- 
richment,” regardless of negligence or 
laches of government.—U. §. v. North- 
western Nat. Bank & Trust Co. of 
Minneapolis, 85 F.Supp. 484, — 


§ 93 , 

D.C.N.Y. The enactment of section 
of Securities Act of 1933 making it un- 
lawful to use the mails or channels of 
interstate commerce. to sell, offer to 
buy, or deliver a security unless a reg- 
istration statement is in effect as to 
such security, is a valid exercise of 
power Heh Congress. Securities Act: of 
1933, § 5(a), 15 U.S.C.A. § 77e(a).—-Se- 
curities and Hxchange Commission vy. 
Payne, 35 F.Supp. 873. 

D.C.N.Y. Stickers admonishing the 
public generally not to read partic- 
ular newspapers because they con- 
stituted ‘yellow journalism” ‘were 
properly excluded from the mails by 


the Postmaster General on the ground 


that they were calculated and’ intended 
to reflect injuriously upon the char- 
acter or conduct of another within 
statute. -'Cr.Code’'§ °212,18 US |C.Ay 8 
Eerie aah v. Goldman, 38 F.Supp. 

App.D.C. One cannot claim the right 
to use the mail for the transmission 
of matter which Congress has prop- 
erly declared to be non-mailable, but 
even Congress is without power to ex- 


tend the benefits of the postal service. 


to one class of persons and deny them 
to. another of the same class. U.S.C.A. 
Const. Amends. 1, 5.—Pike v. Walker, 
121 k2d) sie 

The authority of the post office de- 
partment in the protection of the mail 
has its sanction in the power of the 
United States by legislation to desig- 
nate what may be carried in the mails 
aut what must be excluded there- 
rom, 


rights of the people as reserved by the 


n, but such designation and ex-° 
clusion must be consistent with the 


uth of the postmaster gen- 
eral in administering the laws estab- 
lished to protect the mail and_ the 
regulations thereunder is governed by 
_ the acts of Congress which confer it, 
and by the law of the land.—Pike v. 
Walker, 121 F.2d 387 
Where alleged wrongdoers were given 
due notice of charge of violation of mail 
fraud statutes, were given a hearing 
at which they were represented by 
counsel, and were permitted the fullest 
latitude in making their defense before 
the trial examiner, even if manner 
of making up findings of facts was 
improper and failure of. postmaster 
general to acquaint himself with the 
evidence before signing fraud order was 
irregular, some prejudice must be 
' shown to have resulted to alleged 
wrongdoers to justify the issuance of 
an injunction restraining enforcement 
of fraud order. 39 U.S.C.A. §§ 259, 732. 
—=Pike weaWalker, -121.-8.2d 137: 
To-warrant a court in issuing an in- 
junction restraining the enforcement of 
an order of the postmaster general, it 
should be averred and _ shown_ that 
there is at least a reasonable doubt on 
the merits.—Pike v. Walker, 121 F.2d 


ork 
§ 178 1 

D.C.1ll. A certificate reciting in sub- 
stance that the named person has. be- 
come a member of a cooperative asso- 
ciation and is entitled to participate in 
the distribution of certain profits is a 
“security” within the Securities Act of 
1933, making it unlawful to send a 
security through the mails without hav- 
ing a registered statement in effect 
with the Securities and Hxchange Com- 
mission, since profit sharing agree- 
ments are securities within the mean- 
ing of that act. Securities Act of 1933, 
§ 5, 15 U.S.C.A. § 77e—U. S. v. Davis, 
40 F.Supp. 246. 


8 194 
C.C.A.Fla. Decoy letters may be used 
to catch persons engaged in violating 
statute by sending information through 
mails as to where, how, and from whom 
abortions can be procured. Cr.Code § 
211, 18 U.S.C.A. § 334.—Weathers v. 

U..8 7 117 2.24. Bab 


1 

C.C.A.Fla. In prosecution for send- 
ing information through mails as to 
where, how, and from whom abortion 
could be procured, indictment setting 
_ out letters mailed by defendant and 
charging that they were designed and 
intended to give such information was 
sufficient and charged offense in viola- 
tion of statute. Cr.Code § 211, 18 U.S. 


eee § 334.—Weathers v. U. S., 117 F.2d 
7 § 206 
D.C.Pa. In prosecution for using the 


mails to sell and to deliver after sale 
unregistered securities and for conspir- 
ing to violate the Securities Act, it was 
sufficient to establish that defendants 
willfully and intentionally sold or de- 
livered unregistered securities‘ by use of 
the mails, since actual knowledge that 
security was heing sold in violation of 
the act was not an element of the 
crime charged. Securities Act of 1933, 


STA Clan) ee PO peers wine (A) s Ads 
2).—U. S. v. Sussman, 37 F.Supp. 294. 
§ 222 
U.S.Okl. The Securities Act of 1933 


insofar as it prohibits the fraudulent 
sale of securities by mail does not im- 
pliedly repeal provisions of old mail 


curities. Securities Act 1933, § 17, 15 
U.S.C.A. '§ 77q(a); Cr.Code § 215, 18 
U.S.C.A. § 338.—Edwards v. U.S. 


~§.Ct, 669, reversing 113 F.2d 286, cer- 
tiorari granted 61 S.Ct. 51. 

C.C.A.Ark, The use of the post office 
department in the execution of an al- 
leged scheme to defraud or obtain mon- 
ey by false pretenses is the gist of of- 
fense denounced by statute regarding 
use of mails in furtherance of scheme 
to defraud, Cr.Code § 215, 18 U.S.C.A. 
§ 338.—Baker v. U. S., 115 F.2d 533, 
certiorari denied 61 S.Ct. 711, rehearing 
denied 61 S.Ct. 731. 
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money by means of fraud or false pre- 
tenses is not a crime under the laws of 
the United States, and becomes a crime 
only in event the United States mails 
are used in carrying out the scheme, 
Cr.Code § 215, 18 U.S.C.A. § 338.—Bak- 
er v. U. St, 115 F.2d 533, certiorari de- 
Bh ane 711, rehearing denied 61 


The offense covered by statute re- 
garding use of mails to promote fraud 
consists in devising a scheme to de- 
fraud and in utilizing the post office 
establishment for the purpose of exe- 
cuting or attempting to execute the 
scheme. Cr.Code § 215, 18 U.S.C.A. § 
338.—Baker v. U. S., 115 F.2d 533, cer- 
tiorari denied 61 S.Ct. 711, rehearing 
denied 61 S.Ct. 731. 

C.C.A.La. The constructive frauds 
which equity in civil eases sometimes 
sets up to do justice will not suffice 
under criminal statute making it an of- 
fense to use the mails in furtherance of 
a scheme to defraud, but there must be 
a purpose to do wrong which is in- 
consistent with moral uprightness. 
Cr.Code, § 215, 18 U.S.C.A. 338.— 
Shushan v. U. S., 117 F.2d 110. 

C.C.A.N.M. The elements of offense 
defined by statute of “using mails to 
defraud” are a scheme devised or in- 
tended to be devised to defraud, or for 
obtaining money or property by false 
or fraudulent pretenses, representations 
or promises, and use of mails for pur- 
pose of executing scheme or attempting 
to do so. Cr.Code, § 215, 18 U.S.C.A. 
§ 338—Graham y. U. S., 120 F.2d’ 543. 
C.C.A.N.M. The gist of offense de- 
nounced by statute against ‘‘using the 
mails in furtherance of a scheme to de- 
fraud” is the use of the mails in fur- 
therance of the scheme and it is use 
of the mails for that purpose which 
vests a federal court with jurisdiction 
of the offense. Cr.Code § 215, 18 U.S. 
C.A. § 338.—Rosenberg v. U. S., 120 F. 
2d. 9385. 

C.C.A.Tex. If a person devises a 
scheme to defraud in the execution of 
which a letter is mailed, the crime of 
“using the mails in executing a scheme 
to defraud” is committed, and -it is 
immaterial whether the person or per- 
sons devising the scheme had intended 
to use the mails or whether anybody 
was actually defrauded. Cr.Code § 215, 
18 U.S.C.A. § 338.—Stapp v. U. S., 120 
F.2d 898. 

C.C.A.Wash. The gist of offense de- 
nounced by statute against “using the 
mails to defraud” is the use of the 
mails in, executing or attempting to 
effectuate the object of the frandelent 
scheme. Cr.Code § 215, 18 U.S.C.A. § 
338.—Lelles v. U. S., 120 F.2d 447. 

C.C.A.Wis. The gist of the offense of 
“using the mails to defraud” is use of 
mails rather than scheme to defraud, 
though scheme to defraud is essential 
element of the offense. Cr.Code § 215, 
18 U.S.C.A. § 338.—U.S. v. Lowe, 115 F. 
2a 596, certiorari denied Lowe y. U. 8., 
61 S.Ct. 441. 

C.C.A.Wis. Though the formation of 
a scheme is essential to the offense of 
using the mails to defraud, it is only 
essential to charge the scheme with 
such particularity as will enable the 
accused to know what is intended and 
as will fairly acquaint him with what 
he will be required to meet at the trial. 
Cr.Code § 215, 18 U.S.C.A. § 338.—U. S. 
vy. Momsen, 115 F.2d 635, certiorari de- 
nied Monsen v. U. S., S.Ct. 305. 

D.C.La. ‘Vo constitute crime  de- 
nounced by statute punishing use of 
mails to promote fraud, it is sufficient 
that the mails are used, or are caused 
to be used, in the actual, or attempted, 
execution of a devised scheme or ar- 
tifice to defraud. Cr.Code § 215, 18 U. 


S.c.A. § 338.—U. S. vy. Classic, 35 F. 
Supp. 457. 
D.C.La. The mail fraud statute is 


not dependent on state law in the sense 
that what is done must also be a crime 
thereunder. Cr.Code, § 215, 18 U.S.C.A. 
§ 338.—U. S. v. Randle, 39 F.Supp. 759. 

D.C.N.Y. The statute punishing use 
of mails to defraud makes it a crime 
to devise, or intend to devise, any 


"The devising of a scheme to obtain 


and it is 


scheme or artifice to defraud, a4 
not necessary to constitute that fraud 
that the scheme be successful or con-_ 
summated or that victims be damaged, 
and the crime of “use of ;mails to de- — 
fraud” is complete when mails are used — 


in such scheme, and what happened 
subsequently is not controlling. Cr. 
Code § 215, 18 U.S.C.A. § 338.—U. S. 
Ames, 39 F.Supp. 885. yi 

D.C.Pa, Although scheme to defra 
is a necessary element of offense of us- — 
ing mails in furtherance of scheme to - 
defraud, the gist of the offense is the — 
use of the mails, and it is only essentia. 


that scheme be charged with such par- — 
ticularity as will enable defendant Be 2 
know what he may be expected to meet 

on trial. Cr.Code § 215,18 U.S.C.A. § — 


338.—U. 8. v. Shecter. 35 F.Supp. 11. 
§ 225 Pie 
C.C.A.La, 


A scheme to obtain money — 
unfairly by obtaining and then betray- | 
ing the confidence of another, or by — 
corrupting one who acts for another or _ 
advises him, would be a “scheme to de- 
fraud’’ though no lies were told, with- — 
in statute making it an offense to us 
mails in executing any “scheme to de-— 
fraud”. Cr.Code, § 215, 18 USCA § 
338.—Shushan v. U. S,, 117 F.2d 110. 
Any scheme to obtain an advantage ~ 
by corrupting a public official is a_ 
“scheme to defraud” within statute 
making it an offense to use mails in 
executing any “scheme to defraud’. 
Cr.Code, | § 215, 18 U.S.C.:A. 1§ 33 
Shushan v. U. S., 117 F.2d 110, 
C.C.A.N.Y. On question of defen 
ant’s violation of mail fraud statute 
by conspiring with others to gain con 
trol of and defraud a corporation, de 
fendant in collaborating with another 
person to take for their own profit 
stock which had originally been ofS 
fered to corporation through other per- — 
son received stock under a “trust”? im-_ 
posed by law for corporation’s benefit. 
Cr.Code §§ 37, 215, 18 U.S.C.A. §§ 8, 
338.—U. S. v. Groves, 122 F.2d 87. — ee. 


could be bought from defendant for — 
$102 per share traded in stoek and 
made a profit at corporation’s expense, 
and evidence permitted inference that 


other. party’s. participation in scheme ,) 
was not revealed to directors, other — 


party was under a positive duty to 
: 


silence amounted to 
common-law deceit, and hence there 
was use by a fiduciary of inside in- _ 
formation to his own benefit and to the 

detriment of his cestui which, when ~ 
involving the use of the mails, is within 
the contemplation of the mail fraud 
statute. Cr.Code §§ 37, 215, 18 U.S.C.A. 
8 88, 338.—U. S. v. Groves, 122 F.2d 
v4 -s 


The mail fraud statute is not limited’ — 
to what would give rise to a civil action © 
for deceit. Cr.Code §§ 37, 215, 18 U.S. 
C.A, §§ 88, 338.—U. S. v. Groves, 122 F. — 
2d 87. e Has 


§ 227 . ; 
C.c.A.Tenn. As affecting intent or — 
good faith of defendant, charged with — 
Selling securities in violation of the © 
Securities Act, with using mails to de- — 
fraud, and with conspiracy, ignorance — 
of fact that statements were false is 
unavailing where defendant, by the 
exercise of due diligence, could have 
become aware of his mistakes, especial- 
ly where others may suffer a loss by 
his misstatements. Securities Act of 
LOSS. $$ Sa) OY), Liha) te ease 
C.A. §§ 77e(a) (1), 77q(a) (1).—Stone 
Val Uso ow hen dar 
In prosecution for selling securities 
in violation of the Securities Act, for 
using mails to promote fraud, and for 
conspiracy, if any particular defend- 
ant were ignorant of facts from the 
knowledge of which, alone, fraudulent 
intent could be inferred, such defend- 
ant could not be convicted unless his 
ignorance resulted from failure to ex- 
ercise such discretion in ascertaining 
the facts as would be expected of a 
reasonably prudent person. Securities 
Act of 1933, §§ 5(a) (1), 17(a) (1), 15 


speak, and his 


Pid 


2997 , 
U.S.C.A. §§ 77e(a) (1), 77aq(a) (1); Cr. 
Code §§ 87, 215, 18 U.S.C.A. §§ 88, 33 
Stone vy. U. S., 113 F.2d 70. 
Where guilty knowledge is an_ ele- 
ment in an offense, as in a conspiracy 
charge and charge of use of mails to 
defraud, the knowledge must be found 
from evidence beyond a_ reasonable 
doubt, but knowledge may be inferred. 
Cr.Code, §§ 37, 215, 18 U.S.C.A. §§ 88, 
338.—Stone v. U. S., 113 F.2d 70. 
C.C.A.Tex. If a person devises a 
scheme to defraud in the execution of 
which a letter is mailed, the crime of 
“using the mails in executing a scheme 
to defraud” is committed, and it is 
immaterial whether the person or per- 
sons devising the scheme had intended 
to use the mails or whether anybody 
ss was actually defrauded. Cr.Code, § 
+215, 18 U.S.C.A. § 338.—Stapp v. U. Shy 
ee L200) H. 2d 898. 
: 5° C.C.A.Wis. Where accused allegedly 
obtained credit for checking account, 
pursuant to a scheme to defraud bank, 
by depositing check drawn on an ac- 
eount kept by accused under an as- 
sumed name in a bank in another city, 
and scheme included banking practice 
of forwarding check by mail for collec- 
tion, the accused could be charged with 
- offense of using United States mails for 
- purpose of executing a scheme or arti- 
fice to’ defraud, regardless of whether 
he actually wrote checks against the 
credit, and thereby completely consum- 
mated the fraud. Cr.Code § 215, 18 U.S. 
C.A. § 338.—U. S. v. Lowe, 115 F.2d 
596, certiorari denied Lowe v. U. S., 61 


. 


An alleged scheme to defraud bank 
by obtaining credit for checking ac- 
count of accused by depositing check 
drawn against an account kept by ac- 
cused under an assumed name in a 
- bank located in another city, which ac- 
cused knew was insufficient to meet the 
- eheck, was indictable under statute re- 
lating to use of the mails for purpose 
_of executing scheme or artifice to de- 
fraud, in view of fact that the scheme 
included use of banking practice of 
forwarding check by mail for collec- 
tion, as against contention that any 
scheme to perpetrate fraud was ter- 
‘ minated at the moment the check was 
deposited to the accused’s credit. Cr. 
ode § 215, 18 U.S.C.A. § 338.—U. S. v. 
Lowe, 115 F.2d 596, certiorari denied 
Mowe v. U. S:, 61 S.Ct. 441. 


§ 233 

C.C.A.Tex. Under statute prohibiting 
the ‘use of mails in executing a scheme 
to defraud’, the mailing or causing 
Jetter to be mailed is the crime, not 
merely devising the fraudulent scheme, 
and it is vital to the commission of 
the offense that the letter be in fur- 
therance of the scheme, although the 


mailing of letter miay be by an inno- 
eent agent, unconnected with the 
sechemers. Cr.Code § 215, 18 U.S.C.A. 


-§ 338.—Stapp v. U. S., 120 F.2d 898. 

Where it appeared that defendants 
entered into scheme to defraud victim 
by falsely inducing him to believe that 
one defendant was an oil company’s 
agent authorized to buy an oil lease for 
$8,000, that the victim was induced 
to purchase the lease for $4,800 under 
belief that profit of $3,200 would be 
divided between him and the agent, 
that the victim drew check in favor 
of payee bank on drawee bank for 
$4,800 for which the payee bank issued 
its cashier's check in payment for the 
lease which proved to be worthless, 
and that during course of collection 
of victim’s check, it and the victim’s 
letter of credit were sent through the 
mails, the defendants were not guilty 
of “using the mails to defraud’, since 
the scheme to defraud had been com- 
pletely accomplished before the mails 
had been used. Cr.Code § 215, 18 U. 
a § 338.—Stapp v. U. S., 120 F.2d 
8 


D.C.N.Y. The statute punishing use 
of mails to defraud makes it a crime to 
devise, or intend to devise, any scheme 
or artifice to defraud, and it is not 
necessary to constitute that fraud, that 
the scheme be successful or consum- 
mated or that victims be damaged, and 
the crime of ‘‘use of mails to defraud” 
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is complete when mails are used in such 


scheme, and what happened subse- 
quently is not controlling. Cr.Code § 
215, 18 U.S.C.A. § 338.—U. S. v. Ames, 
39 E.Supp. 885. 


235 

D.C.La. Mere fact that alleged 
scheme or artifice to defraud originated 
with respect to, and in course of, dis- 
charge of defendants’ duties as primary 
election commissioners, did not relieve 
defendants of criminal responsibility 
on ground that since it was policy of 
Congress to leave conduct of election 
of its members to state laws, admin- 
istered by state officers, defendants 
could not be charged and tried for 
crime denounced by statute punishing 


use of mails to promote frauds. Cr. 
Code § 215, 18 U.S.C.A. ; 338.—U. S. 
vy. Classic, 35 F.Supp. 457. 


The unlawful act of primary election 
commissioners in devising of a scheme 
to defraud and in thereafter using 
mails in execution thereof was subject 
of congressional regulation under stat- 
ute punishing use of mails to promote 
frauds, notwithstanding policy of Con- 
gress to leave control of elections to 
states. Cr,Code § 215, 18 U-S.C.A. § 
338.—U. S. v. Classic, 35 F.Supp. 457. 


§ 236 

C.C.A.Ark. In prosecution for using 
mails in furtherance of scheme to de- 
fraud by representing that defendants 
had discovered and were applying a 
sure cure for certain diseases and ail- 
ments, including cancer, where evidence 
conclusively showed that a defendant 
was a party to the scheme even, though 
conspiracy was not charged, such de- 
fendant could not claim immunity be- 
cause_there was no evidence showing 
that he had anything to do with caus- 
ing letters to be mailed, since, where 
such a scheme is clearly participated in 
by more than one individual, it consti- 
tutes in and of itself a “conspiracy.” 
Cr.Code, § 215, 18 U.S.C.A. § 338.—Bak- 
er v. U. 8., 115 F.2d 533, certiorari de- 
nied 61 S.Ct. 711, rehearing denied 61 
SC We 

C.C.A.La. In prosecution for using 
mails to defraud where evidence, es- 
tablished in furtherance of scheme to 
defraud, a concert of action between 
defendant and third party in devising, 
executing and profiting from scheme, 
the cause of mailing certain matter 
through mail by third party in con- 
nection with scheme was properly im- 
puted to defendant, since third party’s 
acts in furthering common criminal 
enterprise were acts of defendant and 
each was “agent” of the other. Cr. 
Code §§ 87, 215, 18 U.S.C.A. §§ 88, 338. 
—Weiss v. U. S., 120 F.2d 472. 


D.C.La. In a scheme to. defraud, 
which contemplates use of the mails, 
one and all become agents of the entire 
aa bc S. v. Wimberly, 34 F.Supp. 


‘ § 238 

C.C.A.Ariz. Where counts in indict- 
ment alleged that defendant and code- 
fendants had devised a scheme for ob- 
taining money and property by means 
of false representations and, for pur- 
pose of executing the scheme, had de- 
posited a letter or pamphlet in post of- 
fice at Phoenix, Arizona, to be sent and 
delivered by post office establishment 
of the United States, the counts 
charged an offense under statute re- 
Specting use of mails to defraud. Cr. 
Code § 215, 18 U.S.C.A. § 338.—Cornes 
Ve Ss 1 Ro qd P78 3 

Counts in indictment charging’ de- 
fendant with devising a scheme for ob- 
taining money and property by false 
representations and with using the 
mails to execute the scheme were not 
defective for failure to allege that ob- 
Jects of scheme were actually accom- 
plished. Cr.Code § 215, 18 U.S.C.A. § 
838.—Corneg v, U. S., 119 F.2d 127. 

C.C.A.Ark. Indictment charging use 
of mails in furtherance of scheme to 
defraud need not allege that those to 
whom communications were sent by 
mail were in fact defrauded or that 
money was obtained from them, since, 
if mails are used in carrying out a 
fraudulent scheme, the success of the 
scheme is immaterial, Cr.Code § 215, 
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rehearing denied 61 S.Ct. 731. 
éther a _ 


there was something of value of which 
the person named could be defrauded. 
Cr.Code, § 215; 18°U.S.C.A. § 338.—U. 8S. 
v. Randle, 39 F.Supp. 759. 

An indictment charging that defend- 
ants used and conspired to use the 
mails in furtherance of a scheme to de- 
fraud by making false election returns 
in a Louisiana primary election and by 
using the mails to transmit the returns 
to the secretary of state was demur- 
rable in absence of showing that by 
the alleged scheme the persons to be 
defrauded were or could have been de- 
prived of money or property of some 
value other than mere civil or political 
rights. Cr.Code, 215, 18 U.S.C.A. § 
338.—U. S. v. Ran et ha F.Supp. 759. 


§ 2 

C.C.A.Ark. Indictment for using 
mails in furtherance of scheme to de- 
fraud by representing that defendants 
had discovered and: were applying, at 
their hospitals, a perfected and sure 
cure for certain diseases and ailments 
and alleging that scheme devised was. 
to obtain money or other property by 
false pretenses, was not defective. Cr. 
Code § 215, 18 U.S.C.A. § 338.—Baker 
v. U. S., 115 F.2d 533, certiorari denied 
Hes 711, rehearing denied 61 S.Ct. 

C.C.A.La. An indictment alleging 
that the defendants devised a scheme 
for obtaining money and properties by 
false and fraudulent pretenses from 
board of levee commissioners, that one 
defendant as a board member was cor- 


‘ruptly to urge and influence acceptance 


of bond refunding plan, that exorbitant 
and excessive fees were to be charged, 
that an employee in office of board was 
to be bribed and that the mails were 
used in effectuating the 
charged an offense under 
fraud statute. 


C.C.A.La. The gist of offense of us- 
ing mails in furtherance of scheme to 
defraud is use of mails, and scheme to 
defraud need not be set forth with such 
precision as if it were gist of offense.— 
Leche vy. U. S., 118 F.2d 246, affirming 
U. S. v. Leche, 34 F.Supp. 982. 

C.C.A.Wis. In prosecution for using 
mails for purpose of executing a 
scheme or artifice to defraud, count 
which charged scheme to defraud bank 
by obtaining credit for checking ac- 
count of accused, by depositing check 
drawn on an account kept by accused 
under an assumed name in a bank in’ 
another city, which accused knew was 
insufficient to meet the check, and 
which charged that, in executing 
scheme, accused caused letter to be 
placed in mails, was_ sufficient as 
against contention that it did not dis- 
close a scheme which must have been 
calculated in fact to result in obtaining 
something of value improperly, by rea- 
son of a fraudulent artifice. Cr.Code § 
25, 18 U.S.C.A, § 338—U. S. v. Lowe, 
115 F.2d 596, certiorari denied Lowe y. 
UU. S.,"61. Sit. 4493 


Details of scheme to defraud by use 
of mails need not be set forth in in- 
dictment with that particularity which 
would be required if it were gist of of- 
fense. Cr.Code § 215, 18 U.S.C.A. § 388, 
—U. 8. v. Lowe, 115 F.2d 596, certio- 
rari denied Lowe v. U. S., 61 S.Ct. 441. 

C.C.A.Wis. Though the formation of 
a scheme is essential to the offense of 
using the mails to defraud, it is only 
essential to charge the scheme with 
such particularity as will enable the 
accused to know what is intended and 
as will fairly acquaint him with what 
he will be required to meet at the 
trial. Cr.Code § 215, 18 U.S.C.A. § 338. 
—U. 8S. v. Momsen, 115 F.2d 635, certio- 
pant denied Monsen vy. U. &., 61 S.Ct. 


Counts of indictment charging that 
as part of a scheme accused operated a 


a ion, and that accused 
| make, and through his agents and 
_ employees did cause to be made, false 
retenses, representations and promises 
_ to persons to be defrauded to induce 

them to send money and property to 
the accused, by means of divers letters, 
postcards, advertisements, publications, 
and ‘‘want-ads,” which were false and 
fraudulent, were sufficient to charge of- 
fense of using mails to defraud. Cr, 
Code § 215,18 U.S.C.A. § 338.—U. S. v. 
Momsen, 115 F.2d 635, certiorari denied 
Monsen v. U. S., 61 S.Ct. 805. 

An indictment is not fatally defective 
because it charges an executed scheme 
by alleging that the defendant falsely 
represented or pretended certain things, 
instead of alleging that it was the plan 
that the defendant would falsely repre- 

‘sent and pretend such things.—U. S. v. 

Momsen, 115 F.2d 635, certiorari denied 

Monsen v. U. S., 61 S.Ct. 805. 

D.C.La. An indictment charging 
state and local officials with using mails 
in furtherance of scheme to defraud 
parish and taxpayers 
which hid sold terracing and road 
equipment to several members of police 
jury, by inducing company to give up 
one-half of its claim under belief that 
defendants were only ones able to col- 
lect claim, and by leading parish to 
believe that claim had to be paid in 
full when they knew company was will- 
ing to settle for 50 cents on the dollar, 
which alleged that one of defendants, 
as secretary of police jury and treas- 
urer of parish, occupied a position of 
trust, and breached his duty when he 
failed to inform parish and police jury 
of plan, was sufficient as against all de- 
fendants, since failure of such defend- 
ant to inform parish and police jury 
became act of all other defendants.— 
U. S. v. Wimberly, 34 F.Supp. 904. 

An allegation in indictment charging 
state and local officials with using 
mails in furtherance of scheme to de- 
fraud parish and taxpayers by leading 
parish to believe that claims of com- 
pany for terracing and road equipment 
purchased by the several members of 
police jury had to be paid in full, that 
the machinery was purchased by the 
several members of the police jury act- 
ing separately by wards. and not by 
resolution or jointly, sufficiently nega- 
tived the idea that claim was an obli- 
gation of parish, in view of state law 
requiring police jury to act as a body 
and specifically with respect to parish 
Spilea ouaseU. S. v. Wimberly, 34 F. 
Supp. 904. 

Byen if terracing and road equipment 
purchased by the several members of 
police jury acting separately by wards, 
and not by resolution or jointly, was 
a moral obligation of parish which 
police jury might when presented with 
all the facts, have been willing to as- 
sume, an indictment charging certain 
state and local officials with using 
mails'in furtherance of scheme to de- 
fraud parish and taxpayers by leading 
parish to believe that claim of company 
for machinery had to be paid in full 
was sufficient as against demurrer, 
where indictment charged acts on part 
of defendants, which, if known to police 
jury, might reasonably be assumed 

' would have induced it to reject the 

proposal—U. S. v. Wimberly, 34 F. 

Supp. 904. 

Where indictment charging state and 
local officials with using mails in fur- 
therance of scheme to defraud by lead- 
ing parish to believe that claim of com- 
pany for terracing and road equipment 
purchased by the several members of 
police jury acting separately by wards, 
and not by resolution or jointly, had 
to be paid in full, alleged that ma- 
chinery was to be paid for out of rent- 
als from farmers in performance of 
work for which it was intended, it 
could not be assumed that machinery 
was of a character to be used in other 
legal activities of parish or that it 
had any particular value to police jury. 


—U. S. v. Wimberly, 34 F.Supp. 904. 
D.C.La. The test in determining 
whether indictment charging certain 


state and local officials with using 
mails in furtherance of scheme to de- 
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fraud parish and taxpayers sufficiently 
charged a scheme to defraud was 
whether either company or parish gave 
up something of value which a reasona- 
ble person would not have surrendered 
if he had known of alleged scheme.— 
U. S. v. Wimberly, 34 F.Supp. 904. 

Where indictment charged state and 
local officials with using mails in fur- 
therance of scheme to defraud parish 
and taxpayers and company which had 
sold machinery to the several members 
of police jury, by inducing company to 
give up one-half of its claim under be- 
lief that defendants were only ones able 
to collect claim, and by leading parish 
to believe that claim had to be paid in 
full when they knew company was 
willing to settle for 50 cents on the 
dollar, the question of who had physi- 
cal possession of machinery had no 
bearing on whether indictment charged 
the fraudulent scheme,—U. S. v. Wim- 
berly, 34 F.Supp. 904. 


D.C.La. Counts in indictment spe- 
cifically charging the devising of a 
scheme or artifice to defraud and sub- 
sequent use of mails in furtherance 
thereof properly charged violation of 
statute punishing use of mails to pro- 
mote frauds. Cr.Code § 215, 18 U.S.C. 
pee 338.—U. 8S. y. Classic, 35 F.Supp. 


D.C.Pa. Although scheme to defraud 
is a necessary element of offense of us- 
ing mails in furtherance of scheme to 
defraud, the gist of the offense is the 
use of the mails, and it is only essen- 
tial that scheme be charged with such 
particularity as will enable defendant 
to know what he may be expected to 
meet on trial. Cr.Code § 215, 18 US. 
CA. § 338.—U. S. y. Shecter, 35 F.Supp. 


§ 244 

C.C.A.Ark. Indictment for using 
mails in furtherance of scheme to de- 
fraud by representing that defendants 
had discovered and were applying, at 
their hospitals, a sure cure for certain 
diseases and ailments, was not defective 
because the true names of the persons 
to whom the mail was delivered were 
not stated. Cr.Code § 215, 18 U.S.C.A. 
§ 338.—Baker v. U. S., 115 F.2d 533, 
certiorari denied 61 S.Ct. 711, rehearing 
denied 61 S.Ct. 731. 


In prosecution for using mails in 
furtherance of scheme to defraud by 
representing that defendants had dis- 
covered and were applying, at their 
hospitals, a sure cure for certain dis- 
eases and ailments, the fact that in two 
counts defendants were charged with 
having caused the mail matter to be 
delivered to fictitious names employed 
by post office inspectors was not mate- 
rial. Cr.Code § 215, 18 U.S.C.A. § 338.— 
Baker v. U. S., 115 F.2d 533, certiorari 
denied 61 S.Ct. 711, rehearing denied 61 
8.Ct. 731. 


§ 245 

D.C.Pa. An indictment for using 
mails in furtherance of scheme to de- 
fraud, which charged defendant with 
inducing various persons, firms, and 
corporations to extend credit to him 
and sell merchandise on eredit by 
means of false and fraudulent financial 
statements and correspondence, was 
sufficient, as against contention that it 
failed to allege manner in which finan- 
cial statement was false. Cr.Code § 
215, 18 U.S.C.A. § 338.—U. S. v. Shecter, 
35 F.Supp, 11. 


An indictment for using mails in fur- 
therance of scheme to defraud by in- 
ducing various persons, firms, and cor- 
porations by false and fraudulent finan- 
cial statements and correspondence to 
extend credit to him and to sell mer- 
chandise on credit, which alleged that 
such representations ‘“‘would be” false 


and fraudulent in that defendant 
“would not’ possess the total net 
worth. of $8,558.90, and “would not” 


possess assets in the sum of $11,089.60, 
and ‘“‘would” possess liability much in 
excess of $2,530.70, such liability being 
past due and payable, was not objec- 
tionable on ground that indictment 
spoke in future and that no misrepre- 
sentation of an existing material fact 
was alleged. Cr.Code § 215, 18 U.S. 


4. 


et sf) SCOR ae 
CA. § 338.—U. S. v. Shecter, 35 F.Supp. 


§ 247 A 
C.C.A.Ark. Where counts of indict-  — 
ment, for using mails in furtherance of 
scheme to defraud by representing that 
defendants had discovered and were ap- 
plying a sure cure for certain diseases, _ 
were based on letters which referred to 
treatment of a patient in defendants’ 
hospital, gave information regarding bs 
treatment, referred to sending medicine _ 
after patient had been to hospital, stat- 
ed that patient was expected to return 
for further treatment, stating that eee 

was hard to give definite answer re- 

garding cause of pain and advising pa- 
tient to return to hospital for check-up, — 
advertising and promoting defendants’ — 
hospitals and their cure, and on the at's 
mailing of a C.O.D. parcel addressed 
to certain individual, the contents un- 
known, the matters mailed had such re- ~ 
lation to the scheme as to have aided in 
its execution, so as to form the basis 
of a prosecution for using the mails 
to defraud. Cr.Code § 215, 18 U.S.C.A. — 
§ 338.—Baker v. U. S8., 115 F.2d 533, 
certiorari denied 61 S.Ct. 711, rehear-- 
ing denied 61 S.Ct. 731. yOey 
C.C.A.N.M. An indictment charging — 
that defendant, for purpose of exe- 
cuting a scheme to obtain money by — 
fraudulent pretenses, caused an en- — 
velope, in which was enclosed a letter — 
and assignment, particularly desc heel 
in indictment, to be deposited in Unite 
States post office at Santa Fe, New 
Mexico, for transmittal through mails 
according to direction on envelope suffi- ht 
ciently charged use of mails to charge — 
an offense under statute making it a 
crime to use mails to defraud, it not 
being necessary to set out means em- 
ployed by defendant to cause envelope, aa 
letter and assignment to be mailed, 
since such matters were robe pled 
ay 


facts’ which did not need to be plead- 
ed. Cr.Code, § 215, 18 U.S.C.A. § 338. 
—Graham y. U. S., 120 F.2d 548. 
§ 249 


D.C.La. In prosecution of Governor, _ 
Chairman of State Highway Commis- 


sion, and individual. conneeted with 
motortruck company for using the 
mails in furtherance of an alleged 


scheme to defraud the state in the 
sale of motortrucks to the state, in- 
dictment was not demurrable' on 
ground that the alleged scheme had 
been consummated before the mails 
were used in transmitting voucher i 
checks from the State Highway Com- | 
mission to bank after they had been 
indorsed by the individual connect- 
ed with the motortruck company, since — 
the Highway Commission did not part 
with its money until the vouchers — 
had reached the bank and had been 
charged against the Highway Commis- 
sion’s account.—U. S. v. Leche, 34 F. 
Supp. 982. 
§ 255 


C.C.A.Ark. In prosecution for using — 
mails in furtherance of scheme to de- 
fraud, it is not necessary that all the | 
alleged false representations be proved — 
as part of the scheme. Cr.Code 215, 
18 U.S.C.A. § 338.—Baker v. U.S., 115 
F.2d 5338, certiorari denied 61 S8.Ct. 711, 
rehearing denied 61 S.Ct. 731. 

C.C.A.Ga, In prosecution for using 
mails to defraud wherein accused con- 
summated fraudulent scheme whereby 
he obtained money from contractors 
doing work over which accused had 
immediate supervisory control by lead- 
ing contractors to believe that in pro- 
curement of money paid over to him he 
was acting with consent of University 
which was constructing buildings, it 
was suflicient to charge and show that 
accused’s fraudulent scheme was one 
that reasonably contemplated the use 
of the mails. Cr.Code § 215, 18 U.S. 
Giet 338.—Lamb y. U. S., 115 F.2d 


C.C.A.N.M. Where indictment charg- 
ed only a specific scheme for exclusive 
purpose of defrauding victim which in- 
volved assignment of an oil lease to 
the victim, and did not charge that the 
scheme included approval and recorda- 
tion of assignment, evidence that, after 
scheme was fully consummated by ac- 
cused’s receiving money from the vVic- 


r tim, the latter at suggestion of accused 


en 


proof of the use of the mails for pur- 


Was consummated by accused’s receipt 


pat 
ae 


ah fraud must be proved before a con- 


who accompanied her to post office 
mailed the assignment to the Commis- 


sioner of Public Lands of New Mexico 


for recordation, did not authorize ac- 
cused’s conviction on ground that mails 
were used in the furtherance of a 
scheme to defraud. Cr.Code, § 215, 18 
U.S.C.A. § 338.—Mitchell v. U. S., 118 


- F.2d. 653. 


_ The rule that sending of a lulling 


communication through the mails after 


defrauded party has parted with money 
constitutes an offense within mail 


templates and consists of several parts 
md the mails are used in furtherance 
it before it is fully completed. Cr. 
de § 215, 18 U.S.C.A. § 338.—Mitchell 
U. S., 118 F.2d 653. 
- Where indictment charged only a 
‘specific scheme for exclusive purpose 
of defrauding victim, which involved an 
ssignment of oil lease to the victim, 


pose of recording the assignment after 
he scheme as laid in the indictment 


‘money from the victim did not au- 
horize conviction of accused under 
il fraud statute on ground that lul- 
ling communication was sent through 
the mails after the victim parted with 
her money. Cr.Code § 215, 18 U.S.C.A. 
338.—Mitchell v. U. S., 118 F.2d 653. 
_ ©.C.A.N.M. In prosecution for use of 
mails to defraud, it is neither neces- 
ary to allege nor prove that false 


were actually made. Cr.Code, § 215, 
(18 U.S.C.A. § 388—Graham v. U. S.,' 
20 F.2d 543 


n prosecution for use of mails to 
efraud, it is not necessary to prove 
ll the false representations charged 
in indictment if proof of a lesser num- 


can er lays a foundation for a _ finding 
b 


by jury that the scheme substantially 
as charged was, in fact, devised. Cr. 
Code, § 215, 18 U.S.C.A. § 338.—Graham 
y. U. S., 120 F.2d 543. 


In prosecution for use of mails to 


defraud, defendant could not complain 
that evidence did not establish that 
defendant made all of the misrepre- 
sentations charged in indictment as 


part of a scheme to defraud where 
_ proof of representations made by de- 
_ fendant to victim warranted finding 


that scheme was devised by defendant 
substantially as charged in indictment. 
‘Cr.Code, § 215, 18 US.C.A. § 338.— 


Graham y. U. 8., 120 F.2d 543. 
Se eae § 258 
— C.C.A.N.J. 


Under mail fraud stat- 
ute, the mailing in furtherance of the 


viction can be had. or sustained. Cr. 
Code, § 215, 18 U.S.C.A. § 338.—Wheal- 
-ton v. U. S. 113 F.2d 710. 
: 259 

C.C.A.Kan. 


§ 
Where defendants in 


mail fraud prosecution resulting from 


copper mining venture were charged 
with fraudulently stating in an appli- 
cation to the Kansas Blue Sky Board 
for permission to sell collateralized 
notes, that a judgment of $2,400, on 
which $1,000 had been paid, was the 
only lien against mining company’s 
property, whereas defendants them- 
Selves held other judgments against 
company, defendants should have been 
permitted to prove by a director and 
attorney of the company that a release 
of those judgments was prepared at his 
instance and request and was delivered 
to company’s directors at a meeting at 
which he was present. Cr.Code §§ 37, 
215, 18 U.S.C.A. §§ 88, 338.—Miller v. 

. S&S. 120 F.2d 968. 

In mail fraud prosecution resulting 
from a copper mining venture, where 
allegedly false representations concern- 
ing condition of mining company’s 
mill were made, if at all, more than 
four years before time when witness 
first saw mill in 1940, and during that 
period mill had not been operated, 


_ witness’ testimony concerning condition 


of mill in 1940 was incompetent to es- 


retenses, representations or promises 
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tablish its condition more than four 


years before that time. Cr.Code, §§ | 
37, 215, 18 U.S.C.A. §§ 88, 338.—Miller 
v. U. S.,. 120 F.2d 968. : 

C.C.A.Wash. In prosecution for us- 
ing mails to defraud, testimony of sev- 
eral witnesses as to value of property 
for commercially producing coal in or- 
der to prove falsity of representations 
alleged to have been made by defend- 
ants was properly admitted as against. 
contention. that it should have been 
shown preliminarily that such evidence 
was common knowledge, or at least 
possible for defendants to have ascer- 
tained on inquiry. Cr.Code, §§ 37, 215, 
18 U.S.C.A. §§ 88, 338.—Walker v. U. S., 
116 F.2d 458. 

C.C.A.Wash. In prosecution for us- 
ing mails in execution of scheme to de- 
fraud investors by sale of fractional 
parts of oil leases in certain district 
and for conspiracy, testimony that only 
a certain area in the district constituted 
a geological structure which could pos- 
sibly imprison oil or gas, that there 
were 63,520 acres “on structure’ and 
68,800 acres “off structure”, was admis- 
sible since to prove charge that chances 
of finding oil were remote it was ma- 
terial to show just how much of the 
acreage was “off structure’. Cr.Code, 
§§ 37, 215, 18 U.S.C.A. §§ 88, 338.— 
Simons v. U. S., een 539. 


(0) 

C.C.A.Mo. In prosecution for using 
mails for purpose of executing a 
scheme to defraud and to obtain mon- 
ey by false representations inducing 
victims to send money to defendants 
in payment of correspondence courses, 
represented as of such a nature as to 


equip students to qualify for civil serv- 


ice position, excluding offers to show 
extent to which civil service had grown. 
in the United States, that there was 
large increase in number of persons 
applying for civil service examinations, 
that correspondence schools to num- 
ber of at least 90 had grown up and 
were in active operation that Civil 
Service Commission was hostile to 
their industry, and that witness who 
had been connected with United States 
Civil Service Commission for many 
years had been engaged in investigat- 
ing other school’ with respect to pos- 


sible prosecution, was not error. Cr. 
Code, § 215, 18 U.S.C.A. § 338.—Grell 
v. U. 8. 113 F.2d 861. 


In prosecution for using mails for 
purpose of executing a scheme to de- 
fraud and to obtain money by false 
representations inducing victims to 
send money to-defendants in payment 
of correspondence courses, represented 
as of such a nature as to equip stu- 
dents to qualify for civil service posi- 
tion, excluding evidence that other cor- 
respondence schools were engaged in 
Similar fraudulent practices was prop- 
er. Cr.Code § 215, 18 U.S.C.A. § 338. 
—Grell y. U. S., 112 F.2d 861. 

In prosecution for using mails for 
purpose of executing a scheme to de- 
fraud and to, obtain money by false 
representations inducing victims to 
send money to defendants in payment 
of correspondence courses, represented 
as of such a nature as to equip students 
to qualify for civil service position, 
trial court did not abuse its discretion 
in refusing to permit .reading of lit- 
erature which a defendant claimed to 
have read on subject of «civil service 
examinations. Cr.Code § 215, 18 U.S. 
can § 338.—Grell v. U. S,, 112 F.2d 


In prosecution for using mails for 
purpose of executing a scheme to de- 
fraud and to obtain money by false 
representations inducing victims to 
send money to defendants in payment 
of correspondence courses, represented 
as of such a nature as to equip stu- 
dents to qualify for civil service posi- 
tion, the trial court did not err in 
restricting testimony concerning a de- 
fendant’s transactions with outsiders 
Ae Cee uate Cr.Code, § 215, 

HS OF -—Grell v. U. S., 
F.2d 861. A Be Te 


§ 265 
©.0.A.Ariz, Evidence supported con- 
viction for violations of statutes re- 
ro J 


C.C.A.Ark, Evidence sustaine 
viction for using mails in furtherance © 
of scheme to defraud by representing 
that defendants had discovered and 
were applying a sure cure for certain: 
diseases, including cancer. Cr.Code_ § 


215, 18 U.S.C.A. § 338.—Baker v. U. S.,. 


115 F.2d 533, certiorari denied 61 S.Ct. | 
711, rehearing denied 61 S.Ct. 731. 
C.C.A.Cal. Evidence sustained con- 
viction for using mails in furtherance 
of a scheme to defraud. Cr.Code § 215, 
18 U.S.C.A. § 338.—Wagegoner v. U. S 
113 F.2d 867. 
C.C.A.Cal. Evidence held to support 
convictions of using mails to defraud. 
—Sheridan v. U. S., 118 F.2d 828, con- 
forming to mandate 61 S.Ct. 619, 312 
U.S. 654, 85 L.Ed. —, reversing 112 
F.2d 503 certiorari granted 61 S.Ct. 70, 
811 U.S. 636, 85 L.Ed. —~, certiorari 
denied 61 S.Ct. 1115, 313 U.S. 586, 85 
L.Ed. ——; Sherwin y. U. S., 118 F.2d 
828, conforming to mandate 61. S.Ct. 
618, 312 U.S. 654, 85 L.Ed. —-, revers- 
ing 112 F.2d 503, certiorari granted 61 
S.Ct. 70, 311 U.S. 636, 85 L.Ed. —, 
certiorari denied 61 S.Ct. 1115, 313 
U.S. 586, 85 L.Hd. —. R ; 
C.C.A.Cal, A letter which was signed 
by attorney against whom indictment 
for conspiracy and for using mails to 
defraud in sale of mining stock was 
dismissed, and which was written in 
furtherance of attempt to compromise 
mining company’s indebtedness, and 
which was not connected in any way 
with codefendants, did not  warrunt 
conviction of codefendants. Cr.Code §§ 
ST 2215iL8seUS-ClAy 38 88, 338.—Ilseng 
v. U.'S., 120 F.2d 823. ; 
C.C.A.1l], In; prosecution for using 
mails to defraud and for conspiracy 
to use mails to defraud, committed by 
selling cemetery lots in exchange for 
securities by misrepresentations that 
higher price would certainly be ob- 
tained by resale of the lots, evidence 
held to sustain convictions of origina- 
tors of the scheme and of salesmen. 
Cr.Code §§ 87, 215, 18 U.S.C.A. §§ 
88, 338.—U. S. v. Beck, 118 F.2d 178. 
C.C.A.Ind. In prosecution for a 
scheme to defraud and the use of the 
United States mails in furtherance 
thereof and for conspiring to use the 
mails in furtherance of a scheme to 
defraud, evidence that accused, who 


oe 


“was either president or vice president — 


and general manager of the four cor- © 
porations involved, co-operated with 
others and used mails to induce per- 
sons by misleading and false state-. 
ments relative to the financial stand-. 
ing and integrity of the corporations 


to invest in the corporations, which 
were constantly losing money, was 
sufficient for jury, and sustained con- 


viction. Cr. Code, §§ 37, 215, 18 U.S. 
C.A. §§ 88, 338.—U. S. v. Hartenfeld, 
113 F.2d 359. 


C.C.A.La. Evidence was sufficient to 
authorize conviction of defendants for 
using mails in execution of a scheme to 
defraud a Louisiana board of levee 
commissioners by means of a bond re- 


funding plan, notwithstanding the 
board made a saving by the plan. Cr. 
Code, § 215, 18 U.S.C.A. § 338; Acts 


La, No. 10 of 1898; Acts La. No. 128 
of yo eb -crsmeeaRn Vo; .U., Ss, LL7. Bi2d 
C.C.A.La. Evidence sustained convic- 
tion for using mails to defraud. Cr. 
Code §§ 37, 215, 18 U.S.C.A. §§ 88, 338. 
—Weiss v. U. S, 120 F.2d 472. 
C.C.A.Mo, In prosecution for using 
mails for purpose of. executing a 
scheme to defraud and to obtain mon- 
ey by false representations inducing 
victims to send money to defendants 
ie Pav mene of correspondence courses, 
evidence was suflicient to sustain con- 
viction of officers of the correspondence 
school, Cr.Code § 215, 18 U.S.C.A, § 
338.—Grell v. U. S., 112 F.2d 861. 
C.C.A.N.J. Under mail fraud stat- 
ute, proof of mailing in furtherance 
of scheme to defraud need not be di- 
rect and may be circumstantial but 


“4 
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of innocence. 


1 

: sport an ini 

ict to be established so as to 
lude all reasonable doubt to the 
extent of overcoming the presumption 
Cr.Code § 215, 18 U.S.C, 
mae 338.—Whealton y. U. S., 113 F.2d 
In prosecution for use of mails in 
furtherance of scheme to defraud by 
inducing purchase of participating oil 
royalty certificates by false represen- 
tations, where a purchaser testified to 
his purchase of several certificates from 
a defendant’s brother and that pur- 
ehaser received envelope in mails 
which contained letter and a circular, 
evidence was insufficient to establish 
defendant’s guilt of mailing the letter. 
Cr.Code § 215, 18. U.S.C.A. 338,— 


Evidence was insufficient to sustain 
conviction for using mails in further- 
ance of a scheme to defraud by induc- 
ing purchase of participating oil royal- 
ty certificates bv means of false rep- 
resentations. Cr.Code § 215, 18 U.S.C. 
tee 338.—Whealton v. U. S., 113 F.2d 

C.C.A.N.M. In prosecution for use of 
mails to defraud, evidence warranted 
inference that defendant caused a third 
party to deposit an envelope and its 
contents in post office at Santa Fe, 
New Mexico, directed to another in 
Colorado, Cr.Code, § 215, 18 U.S.C.A. 
§ 338.—Graham v. U. S., 120 F.2d 543. 

C.C.A.N.M. In prosecution for using 
the mails in furtherance of a scheme to 
defraud, direct proof that letter or 
other matter described in indictment 
was transmitted through the mails is 
not necessary, but such fact may be 
established by circumstantial evidence, 
Cr.Code § 215, 18 U.S.C.A, § 338.— 
Rosenberg v. U. S., 120 F.2d 935. 

C.C.A.N.Y. In prosecution for use of 
mails to defraud, and for conspiracy 
to use mails to defraud, fact that a de- 
fendant was president of company sell- 
ing securities by means of the mail, 
that during period in question he was 
in active charge of company’s policies 
along with two others, that he con- 
ferred regularly with them on all mat- 
ters of general importance and re- 
ceived frequent reports on all aspects 
of the company’s business, was suffi- 
cient to justify an inference that such 


~ Whealton v. U. S., 113 F.2d 710. 


defendant was not unaware of custom- 


ary practices of company or conditions 
of general significance. Cr.Code §§ 37, 
215, 18 U.S.C.A. §§ 88, 338.—U. S. v. 
Mortimer, 118 F.2d 266. 

In prosecution for conspiracy to use 
mails to defraud and for use of mails 
to defraud, evidence sustained convic- 


tion. Cr.Code, §$ 37, 215, 18 U.S.C. 
A. §§ 88, 338.—U. S. v. Mortimer, 118 
F.2d 266. 


C.C.A.N.Y. Evidence sustained con- 
yiction for converting to defendant’s 
own use the contents of a package 
which was intended to be conveyed by 
mail and came into defendant’s posses- 
sion by virtue of defendant’s employ- 
ment as a clerk in inquiry section of 
a general post office. Cr.Code, § 195, 18 
U.S.C.A. § 318.—U. S. v. Gilmartin, 120 
¥.2d 206. 

©.C.A.N.Y. In prosecution for using 
mails to defraud and for conspiracy to 
do so, wherein it was not disputed 
that a number of persons did actually 
engage in wide scheme to defraud in- 
surance companies or that all accused 
were associated in one way or another 
with those who concocted it, and 
whether association was guilty or in- 
necent was only question left open, 
evidence was sufficient to sustain con- 
ea ba a S. vy. Goldstein, 120 F.2d 

C.C.A.N.Y. In prosecution for viola- 
tion of mail fraud statute, evidence was 
sufficient for jury to find that commis- 
sion fraudulently procured from cor- 
poration was to be split among de- 
fendant and two others. Cr.Code § 
37, 215, 18 U‘S.C.A. §§ 88, 338.—U. S. 
v. Groves, 122 F.2d 87. 

C.C.A.Wash. Evidence sustained con- 
viction of using the mails to defraud in 
connection with operation of pretended 
mechanical and engineering schools, 


\ 


Cr.Code, § 215, 


: 18 U.S.C.A, § 338.— 
Hemphill v. U. S., 120 F.2d 115, con- 
fortaia 8 to mandate 61 S.Ct. 729, 312 
U.S. 657, 85 L.Hd. —, reversing 112 
F.2d 505, certiorari granted 61 S.Ct. 
62, 311 U.S. 634, 85 L.Ed. —. 


266 
C.C.A.Ark. 


sel 


§ 
In prosecution for using 
mails in furtherance of scheme to de- 
fraud by representing that defendants 
had discovered and were applying a 
sure cure for certain diseases and ail- 
ments, jury’s finding that defendants 
devised a scheme to defraud necessarily 


- included finding of bad faith and guil- 


ty knowledge. Cr.Code § 215, 18 U.S. 
C.A. § 338.—Baker v. U. S., 115 F.2d 
533, certiorari denied 61 S.Ct. 711, re- 
hearing denied 61 S.Ct. 731. 

C.C.A.Cal. In prosecution for use of 
mails in furtherance of scheme to de- 
fraud where evidence was sufficient to 
£0 to jury on four of the five counts, 

enying defendant’s request for. di- 
rected verdict was not error. Cr.Code 
§ 215, 18 U.S.C.A. § 338.—Roubay v. 
U..S., 115 F.2d 49. 5 

In prosecution for use of mails in 
furtherance of scheme to defraud, evi- 
dence regarding the mailing of letter 
on which first count was based was 
sufficient for jury. Cr.Code 215, 18 
U.S.C.A. § 838.—Roubay v. U. S., 115 
F.2d 49. t 

C.C.A.Ind. In prosecution for a 
scheme to defraud and the use of the 
United States mails in furtherance 
thereof and for conspiring to use the 
mails in furtherance of a scheme to 
defraud, evidence that accused, who 
was either president or vice president 
and. general manager of the four cor- 
porations involved, cooperated with 
others and used mails to induce per- 
sons by misleading and false state- 
‘ments relative to the financial stand- 
ing and integrity of the corporations 
to invest in the corporations, which 
were constantly losing money, was suf- 
ficient for jury, and sustained convic- 
Cr.Code, §§'37, 215, 18 U.S.C.A. 
§§ 88, 338.—U. S. v. Hartenfeld, 113 
F.2d 359. 

C.C.A.Kan. Where defendants in mail 
fraud prosecution resulting from cop- 
per mining venture were charged with 
fraudulently stating, in an application 
to the Kansas Blue Sky Board for per- 
mission to sell collateralized notes, that 
a judgment of $2,400, on which $1,000 
had been. paid, was the only lien 
against mining company’s. property, 
whereas defendants themselves held 
other judgments against company, 
whether company’s board of directors 
received a release of those judgments 
was a question of fact for the jury 
under the evidence, Cr.Code §§ 37, 215, 
18 U.S.C.A. §§ 88, 338.—Miller v. U. 
S., 120 F.2d 968. 

C.C.A.La. In prosecution for using 
mails in furtherance of scheme to de- 
fraud Louisiana in sale of motortrucks 
to Louisiana, wherein indictment con- 
tained allegation that part. of scheme 
was that defendants would fail and 
refuse to comply with laws of Louisi- 
ana requiring political subdivisions of 
state to advertise for bids before pur- 
chase of supplies in excess of $500, in- 
struction that it was doubtful whether 
Louisiana law required defendants to 
advertise for bids and to disregard 
such question, since there still re- 
mained duty to exercise business pru- 
dence, was not error, where indictment 
continued to charge fraudulent scheme 
and use of mails in furtherance there- 
of, even if all references to matter of 
requiring competitive bids were elim- 
inated.—Leche v. U._S., 118 F.2d 246, 
ee U. S. v. Leche, 34 F.Supp. 


tion. 


C.C.A.Mo. In prosecution for using 
mails for purpose of executing a 
scheme to defraud and to obtain money 
by false representations inducing vic- 
tims to send money to defendants in 
payment of correspondence courses, 
question of guilt of salesmen was for 
jury. Cr.Code § 215, 18 USCA. § 
338.—Grell v. U. S., 112 F.2d 861. 

C.C.A.N.M. Where it was. alleged 
that in executing scheme to defraud 
by use of the mails defendant delivered 


to: commissioner of public 1] 
through post office at Santa Fe, 


post office at Moline, Ill., but no di- 
rect evidence was adduced to show tha 


defendants placed the letter in an en- 
the commissioner — 
postage on the 


velope addressed to 
or that they placed 
envelope or deposited 
office or otherwise caused it 


it in the p 
to. 


insufficient for jury, 
that letter addressed to fraud vict) 
recited that copy of letter to comm 


sioner was enclosed or that letter to 
commissioner’ may have been written 


tae 


in Illinois and reached New Mexico. 
Cr.Code § 215, ; 8.- 
Rosenberg v. U. S., 120 F.2d 935, — 
C.C.A.Tenn. In prosecution for usi. 
mails in furtherance of scheme to 
fraud by sale of securities and 
spiracy to commit such offense, 
dence regarding intent and good fa 
of defendants was sufficient hae 
Cr.Code §§ 37, 215, 18 U.S.C.A. §§ 88 
338.—Stone v. U. S., 113 F.2d 70.. 
C.C.A.Wash. 


ing mails to defraud, denial of directed 
verdict was not error on ground tha 
letters mentioned in indictment w 
all written after sales of stock ha 
ceased, where defendants continue 
their attempts to dispose of stock long 
after letters were written. Cr.Code, 
87, 215, 18 U.S.C.A. §§ 88, 338 alk 
v. U.S.,.116 F.2d 458. 7 

C.C.A.Wash., In prosecution for uw 
of mails in execution of scheme to d 
fraud by sale of fractional parts o 
practically worthless oil leases, whet 
representation made by defendants re 
garding their ownership of leases _ 
certain district were false was for 
jury. Cr.Code, § 215, 18 U.S.CA. 
3838.—Simons y. U. S., 119 F.2d 535 

In prosecution for use. of mails - 
execution of scheme to defraud by sa 
of fractional parts of practically wort! 


post — 
‘De | 


18 U.S.C.A. § 338.— 


In prosecution for us- : 


ands — 
NLM, 
a letter which had been deposited, in 


oe 


ro 


less oil leases, instruction that it was 


not necessary for jury to find that 
of the false representations and pro: 


ises described in the indictineh@: weseme 


a 
cient if jury found that defendants ‘de- 


to be employed but that it was suffi 
vised a scheme to defraud by means of 
described was proper. 
F.2d 539. i, 


In prosecution for use of mails in 
execution of scheme to defraud by sale — 


c 


Q 
at least one of the false representations _ 
Cr.Code,-.§ 205, 1 
18 U.S.C.A. § 338.—Simons v. U. S., 119 


of fractional parts of practically worth- — 


less oil leases, 
terial was sufficient. 
U.S.C.A. § 
F.2d 539. 

In prosecution for use of mails 
execution of scheme to defraud by sale 


Cr.Code, § 
338.—Simons v. U. &., 


of fractional parts of practically worth» 


less oil leases, whether representation 
of ownership 


ment of an investor in leases in another 
district was for the jury. Cr.Code, § 
215, 18 U.S.C.A. 338.—Simons v. U. 
S., 119) F.2d: 539. 


C.C.A.Wash. 
ing the mails to defraud 


instruction regarding 
necessity that the representation be ma- 
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ety 
in 


sete 
In prosecution for us- — 
in further- — 


5 


; 


y 


rf 


or control of leases in 
certain district would influence judg- | 


7 
5 


q 
’ 


ance of scheme to deceive prospective — 


customers and induce them to purchase 
mushroom growing outfits, including 
spawn, and a fertilizer prepared by 
defendant for mushroom culture, wheth- 
er the business carried on by defend- 


ant was a good faith enterprise or 


was in essence an unconscionable rack- 
et was for the jury. Cr.Code § 215, 18 
U.S.C.A, § 338.—Lelles v. U. S., 120 
F.2d 447. 


POWERS 


§ 1 

N.J.Ch, The exercise of a power of 
appointment conferred by a trust in- 
denture is controlled by the law of the 
donor’s domicile at time of creation of 
the trust, both as to execution and in- 
terpretation of the power.—David v. 
Atlantic County Soc. for Prevention of 
Cruelty to Animals, 19 A.2d 896, 129 
N.J.Hq. 501. : 

Ohio App. A “power” is a liberty or 


authority reserved by, or limited to, a 


~§ 12 

person to dispose of realty or ersonal- 
ty for his own benefit, or for the bene- 
fit of others, and operating on an estate 
or interest vested either in himself or 
some other person, the liberty or au- 
thority, however, not being derived out 
of such estate or interest without over- 
reaching or dissipating it, either whol- 
ly or partially—Bowerman v. Bower- 
man, 35 N.H.2d 1012, 67 Ohio App. 
(4265. ; ee 


§ | 
OhioApp. A “power coupled with 
an interest” is a power accompanied 
by or connected with an interest in the 
«property, subject to the power.—Bow- 
-_ erman vy. Bowerman, 35 N.H.2d 1012, 67 
Ohio App. 425. , 


13 

_—-=sS'N.Y.Sup. The Jaw of the domicile of 
donor of property which is given to 
donee for life with power of appoint- 
ment governs in determining whether 
the power was legally exercised.—Van 
Wagenen v. Fox, 22 N.Y.S.2d 803. 

Ohio App. Powers may be granted 
or reserved by deed, will, or otherwise, 
either expressly or by implication, and 
no particular form of words is neces- 
sary, any words however informal 
which clearly indicate an intention to 
give or reserve a power being sufficient 
for that purpose.—Bowerman v. Bower- 
man, 35 N.W.2d Be Ohio App. 425. 
Ohio App. Powers may be granted 
or reserved by deed, will, or otherwise, 
either expressly or by implication, and 
no particular form of words is neces- 

sary, any words however informal 
which clearly indicate an intention to 
give or reserve a power being sufficient 
for that purpose.—Bowerman y. Bower- 
man, 35 N.H.2d 1012, 67 Ohio App. 


425, 
: ‘ § 20 

 +N.Y.Sup. If a power is given in aid 
of security for debt and property which 
is subject matter of power is delivered 
or assigned with power to creditor as 
part of the same transaction, the power 

is “coupled with an interest” and is 
- irrevocable.—Petrossi Bros. Contracting 
- Corporation v. Town of Greece, 29 N. 
 Y¥.S.2d 305. 

Ohio App. A mere naked power is 
revocable at the will of the donor or 
_ grantor.—Bowerman v. Bowerman, 365 
‘N.B.2d 1012, 67 Ohio App. 425. 

- Where a power is coupled with an in- 
terest or is given for a valuable consid- 
eration or as security it is irrevocable. 


—Bowerman v. Bowerman, 35 N.BH.2d 
1012, 67 Ohio App. 425. 
§ 24 
Ohio App. The grantor’s death or 


the donor’s death does not revoke or 
terminate a power coupled with an in- 
terest—Bowerman v. Bowerman, 35 N. 
B.2d 1012, 67 Ohio App. é 

_« If the death of a beneficiary defeats 
or terminates the purpose of a power 
or renders its effectuation impossible, 
the power is thereby terminated.—Bow- 
' -erman yv. Bowerman, 35 N.E.2d 1012, 
67 Ohio App. 425. 

Where husband and wife for many 
years maintained at their residence a 
joint fund in cash, arising from con- 
tributions made by them from proceeds 
of a tourist home jointly maintained 
by them, proceeds of husband’s farm- 
ing operations, proceeds of husband’s 
wages, and proceeds of rentals from 
husband’s property, and each, without 
notifying the other or accounting to the 
other, withdrew amounts from the 
fund, and there was no provision in 
their agreement prescribing the right of 
the survivor in the fund or any pro- 
vision that the power so granted should 
be revoked by the death of either, there 
was a “power coupled with an interest” 
which was irrevocable, and the hus- 
band, ufter the wife’s death, was enti- 
thed to make expenditures from the 
fund without accounting to the wife’s 
administrator.—Bowerman yv. Bower- 
‘man, 35 N.H.2d re ot Ohio App. 425. 


Pa. Where decedent created trust 
with spendthrift clause authorizing 
payment of an annuity out of income 
to his wife, but beneficial interest in 
corpus after death of annuitant and 
a general power of appointment were 


POWERS — 
retained by decedent who subsequent- 
ly gave assignments of his interest in 
principal of trust fund to creditors, the 
assignments extinguished his general 
power of appointment, and where credi- 
tors’ claims exceeded amount of prin- 
cipal, they were entitled thereto and 
annuitant to whom decedent had be- 
queathed the principal obtained noth- 
ing.—In re Mogridge’s Estate, 20 A.2d 
807, 342 Pa. 308. 


§ 37 
C.C.A.4.. Under Pennsylvania law, a 
“general power of appointment” is not 
converted into a ‘“‘special power of ap- 


pointment” by reason of spendthrift 
provisions protecting income during 
lifetime of donee of power.—Legg’s 


Estate vy. Commissioner of Internal Rev- 
enue, 114 F.2d 760. 

Cal.App. Provision of deed reserving 
in grantor, as against grantee, exclu- 
sive right to lease and contract for 
drilling for, and to market and sell all 
oil, gas and other hydro-carbon_ sub- 
stances which might be recovered and 
saved from the land conveyed, was not 
a “general power of appointment” since 
the grantor-donee could not validly 
exercise the power for its own benefit. 
—Dallanpi v. Campbell, 114 P.2d 646. 

Ky. When donee of a power exer- 
cises the appointment, he is disposing 
of donor’s property.—Commonwealth v. 
Fidelity & Columbia Trust Co., 146 S. 
W.. 2d sen eb Ey eile 

Me. Where donee of power of ap- 
pointment may appoint to any one in- 
cluding himself the power is ‘‘general’’, 
but if only to a class the power is 
“special”, and if special power per- 
mits donee to bar one or more mem- 
bers of class from receiving a portion 
of the property it is “exclusive’’, but 
if every member of class is entitled to 
some portion, the power is ‘“nonexclu- 
sive’.—Moore v. Emery, 18 A.2d 781. 

N.Y.App.Div. The power to appoint 
a fee includes power to appoint a les- 
ser estate—In re Hart’s Will, 28 N, 
Y.S.2d 781, 262 App.Div. 190, reversing 
In re Hart’s Estate, 15 N.Y.S.2d 318, 
172 Mise. 453. 

_ N.¥.Sup. Under inter vivos trust giv- 
ing donee the right to appoint the 
property to such persons in such 
shares, interests, and proportions as 
she should by her last will, duly exe- 
cuted in writing, designate, the word 
“interests” was synonymous with “‘es- 
tates’, and the power was general and 
unconfined and left donee free~ to 
choose the beneficiaries and the inter- 
ests and estates to be given to them.— 
pia Trust Co. v. Sill, 27 N.Y.S.2d 


Under inter vivos trust giving donee, 
who was settlor’s daughter, the right 
to appoint property to such persons 
and in such shares, interests, and pro- 
portions as she should by her last will, 
duly executed in writing, designate, 
and providing that should settlor die 
before donee, trustee should invest 
trust funds only in such securities and 
property as should be approved in 
writing by donee, settlor intended to 
vest in donee a wide discretion over the 
disposition of the trust property.— 
peeled Trust ‘Cov vi Sill '27° NiYiS.2d 


Pa.Orph. When a power created by a 
will is a power to appoint by another 
will, the terms of the wall by which 
the power is exercised must be consid- 
ered and read into the will creating the 
power.—In re Reed'a Hstate, 23 Erie-20, 


Cal.App. A ‘general power of ap- 
pointment” is equivalent to a grant of 
absolute ownership.—Dallapi v. Camp- 
bell, 114 P.2d 646. 

Del.Ch. The exercise of a mere pow- 
er depends wholly on the will of the 
donee and is in no sense imperative, 
and the unexecuted right to exercise a 
power is in no sense an ‘estate’ or a 
“property right” vested in the donee, 
since a “power’’ is an individual per- 
sonal capacity of the donee to do some- 
thing and, in most cases, nothing more. 
—Equitable Trust Co. vy. Union Nat. 
Bank, 18 A.2d 228. 

Me. The donee of power of appoint- 
ment does not hold title to property 


BNE ind it She Cock ps Agiy a 
i : 
wt S 


b 


2 A : rs, 


subject to power, put merely acts for 
donor in disposition thereof, and prop- | 
erty is regarded as passing from donor . 
to the person appointed by the donee — 
to receive it.—Moore v. Emery, 18 A.2d 


§ 90 ; 

Ohio App. The donee of a general, 
unrestricted testamentary power of ap- 
pointment could subject the estate ap- 
pointed to the payment of her debts 
by stating in the appointing provisions 
that “this bequest is subject to all my 
debts.”—In re Howald’s Trust, 29 N.H. 
2d 575, 65 Ohio App. 191. p 

The trustee of property appointed 
under testamentary power of appoint- 
ment could, instead of paying donee’s 
debts directly under provision that be- 
quest was subject to the donee’s debts, 
pay donee’s executor an amount sufli- 
cient to comply with the provision, but 
no other portion of the appointed prop- 
erty should be regarded as part of the 
donee’s estate, and where donee’s will 
directed that all her just debts should 
be paid out of the estate, donee’s per- 
sonal estate was required to be ex- 
hausted in payment of her debts before 
calling on trustee for a contribution 
out of the appointed property.—In re 
Howald’s Trust, 29 N.H.2d 575, 65 Ohio 
App. 191. 

Under provision of will that property 
appointed by donee under testamentary 
power of appointment shall be “subject 
to all my debts’, the term “debts” 
covered everything chargeable against 
the donee’s estate, including debts ex- 
isting at donee’s death, costs of ad- 
ministration, and all other charges au- 
thorized and usually included in a fidu- 
ciary’s settlement.—In re Howald’s 
Trust, 29 N.H.2d 575, 65 Ohio App. 191. 

Where donee of testamentary power 
of appointment exercised the power and 
provided that the bequest was subject 
to all of her debts, the donee’s personal 
estate was required to be exhausted 
first in the payment of her debts be- 
fore calling on her trustee for contribu- 
tion out of the appointed property for 
payment of the remainder.—In re How- 
ald’s Trust, 29 N.E.2d 575, 65 Ohio 
App. 191. 


Pa, The mere exercise of power of 
appointment by donee of the power 
would not have effect of blending 
donee’s individual estate and the ap- 
pointive estate so that both would be- 
come subject to payment of donee’s. 
individual debts.—In re Stannert’s Ds- 
tate, 15 A.2d 360, 339 Pa. 439. 

In determining whether  testatrix, 
who exercised power of appointment 
intended to blend her own separate es- 


‘tate with the appointive estate, for the 


payment of her debts, her intention in 
exercising her power. of appointment is: 
to be gathered from her will, and her 
intention as it there appears must pre- 
vail.—_In re Stannert’s Estate, 15 A.2d 
360, 839 Pa, 439, 

Direction in will that testatrix’ debts. 
be paid out of her estate, without men- 
tion of estate over which testatrix had 
power of appointment, was required 
to be construed to refer only to her in- 
dividual estate and not the appointive. 
estate, in absence of a manifested con- 
trary intention.—In re Stannert’s Hs- 
tate, 15 A.2d 360, 339 Pa. 439 

That testatrix disposed of her own 
separate estate and estate over which 
she had power of appointment in same 
manner and upon same trusts did not 
indicate an intention to blend the es- 
tates for all purposes so as to subject 
appointive estate to payment of testa- 
trix’ individual debts.—In re Stannert’s 
Estate, 15 A.2d 360, 339 Pa. 439, 

Where testatrix disposed of her own 
separate estate and estate over which 
she had power of appointment in same 
manner and upon same trusts for 
benefit of her son, but throughout the 
will, except for a single. slight incon- 
sistency, testatrix clearly distinguished 
the two estates and referred to the 
“trusts” and “trust estates”, her mani- 
fest intention was to treat the two es- 
tates separately and not to blend the. 
appointive estate with her individual 
estate for purpose of subjecting ap- 
pointive estate to payment of her in-. 


had power of appointment with her 
own separate estate, and hence not 
to subject appointive estate to payment 
of her individual debts, was clear from 
language of will itself, extrinsic evi- 
dence of intention was properly ex- 
cluded by trial court.—In re Stannert’s 
Estate, 15 A.2d 360, 339 Pa. 439, 
LEY 


§ 
Del.Ch. The power to appoint by 
will or otherwise authorizes an ap- 
pointment by deed.—Wilmington Trust 
oes vy. Wilmington Trust Co., 15 A.2d 
oo. 

Ga. <A power of appointment for dis- 
posal of land can be exercised only in 
-the manner specified by donor of the 
power.—Metropolitan Life Ins. Co. vy. 

Hall, 12 S.H.2d 53, 191 Ga. 294. 
Where grantor’s daughter, who was 
given a life estate under trust deed, 
was authorized only to give direction 
to trustees who were required to con- 
vey the property as directed, a deed 
executed by daughter as donee purport- 
ing to convey .the property directly to 
a grantee without any action or convey- 
ance by trustees was not a valid exer- 
cise of the power and conveyed noth- 
ing in virtue thereof.—Metropolitan Life 
von Co. v. Hall, 12 S.H.2d 53, 191 Ga, 
Ill.App. The donee of a special pow- 
er is required to exercise the trust as 
stipulated and cannot appoint to 
donee’s creditors.—Riggs v. Barrett, 32 


N.E.2d 382, 308 Ill.App. 549; Riggs v. 

Papeclt, 32 N.E.2d 392, 308 ITll.App. 
, § 122 

Cal.App. Intent to execute power y, 


convey or devise property need not ber 
proved without conflicting evidence or 
so clearly that only one inference may 
be drawn from  evidence.—Childs v. 
Gross, 107 P.2d 424. 

Cal.App. The section of Probate 
Code, providing that devise or bequest 
of all of testator’s real or personal 
property passes all such property 
which he was entitled to dispose of by 
will at time of his death, ‘including 
property embraced in a ,power to 
devise,” continued in effect sections of 
Civil Code, providing that real or per- 
sonal property embraced in power to 
devise passes by will devising all real 
or personal property of testator, and 
that devise or bequest of all his real 
or personal property passes all such 
property which he was entitled to dis- 
pose of by will at time of his death, 
and makes such sections applicable to 
power relating to both real and per- 
sonal property. Probate Code, §§ 2, 
125; Civ.Code, §§ 1330, 1331.—Childs 
vy. Gross, 107 P.2d 424. 

The Probate Code section, providing 
that devise or bequest of all of testa- 
tor’s real or personal property passes 
all such property which he was enti- 
tled to dispose of by will at time of 
his death, ‘including property em- 
braced in a power to devise,” applies 
to power of appointment relating to 
personal property, sueh as_ testator’s 
interest in bank stock under trust 
agreement directing distribution there- 
of to testator and others on trustor’s 
death. Probate Code, § 125.—Childs v. 
Gross, 107 P.2d 424. 


If intent to execute power to convey 
or devise property is inferable from 
tenor and effect of deed or will or such 
instrument is not operative as parties 
intended without referring to such 
power, instrument will be held valid 
and effective execution of power, which 
need not be referred to in deed or will, 
if intent to execute it is otherwise 
manifested by all circumstances of case, 
—Childs v. Gross, 107 P.2d 424, 

In action to quiet title to bank stock 
and compel transfer thereof to plaintiff 
as legatee under will of her father, to 
whom trust agreement, executed by 
his mother, directed distribution of 
such stock on her death, evidence that 
mother was still alive when will was 
executed and that testator was _ insol- 
vent warranted inference that he in- 


tended to exercise power to appoint 


his share of stock held by trustee, 


though trustor possessed considerable 


property. Probate Code, § 125.— 
Childs v. Gross, 107 P.2d 424, 

Intent to execute power to convey or 
devise property need not be proved 
without conflicting evidence or so clear- 
ly that only one inference may be 
drawn from evidence.—Childs v. Gross, 
107 P.2d 424, 

In determining whether instrument, 
such as will, was intended as execution 
of power to convey or devise property, 
evidence of surrounding facts and cir- 
cumstances under which instrument 
was made is admissible. »Code Ciy. 
Proc. § 1860.—Childs v. Gross, 107 P. 
2d 424, 

Conn. To constitute a yalid “exercise 
of a power,” intention to exercise the 
power must be apparent and clear, and 
where the effectiveness of a designation 
made in an attempt to exercise a pow- 
er depends solely upon the terms of a 
written instrument, whether or not 
such intention to exercise the power 
exists presents a question of law.— 
Heise vy. City of Hartford, 17 A.2d 8, 
127 Conn. 359. 

Mass. A complete testamentary dis- 
position of his property by the donee of 
a power of appointment will be deemed, 
in the absence of anything to the con- 
trary, to include an exercise of the pow- 
er.—Old Colony Trust Co. v. Allen, 29 
N.E.2d 310. 

Where donor provided for payment 
of income of trust to donee with gen- 
eral power to dispose of principal by 
appointment, and donee before mar- 
riage executed will in which she desig- 
nated sisters as residuary legatees 
without specifically mentioning trust, 
and one-‘of sisters predeceased donee so 
that legacy as to deceased sister lapsed, 
residuary clause of donee’s will was an 
exercise of power of appointment in 
favor of residuary legatees, and in ab- 
sence of anything to the contrary, at- 
tempted blending of her appointive 
property with any separate property 
she might leave showed intent to take 
appointive property out of original 
trust for all purposes and to add it to 
donee’s own, estate as result of which 
property devised to deceased sister fell 
to estate of donee and did not revert to 
donor. G.L.(Ter.Ed.) c. 191, § 22.— 
Old Colony Trust Co. v. Allen, 29 N.E. 
2d 310. 

Where donor provided for the pay- 
ment of income of trust to donee with 
general power of appointment of prin- 
cipal, donee’s devise of a pecuniary leg- 
acy to a legatee, in absence of showing 
that it was intended as an exercise of 
the power of appointment, did not en- 
title legatee to payment of part of 
trust fund.—Old Colony Trust Co. v. 
Allen, 29 N.H.2d 310. 


Mo.App. Where testatrix’ niece ob- 
tained under testatrix’ will a defeasible 
remainder estate, coupled with power of 
appointment by will, and testatrix’ will 
provided that if niece should predecease 
life tenant and should fail to exercise 
the power the niece’s interest should 
pass to her heirs-at-law according to 

issouri statutes, mere designation of 
niece’s husband as residuary legatee 
in niece’s will, which did not otherwise 
purport to exercise the power, did not 
accomplish the exercise of the power 
and the interest of the niece who pre- 
deceased the life tenant passed to the 
niece’s heirs at law and not to her 
husband. Mo.St.Ann. § 306, p. 194.— 
Weiss v. St. Louis Union Trust Co., 
142 S.W.2d 1103. 


N.Y.Sup. Where will gave testator’s 
son power of appointment over certain 
trust property and provided that, on 
son’s failure to appoint, the son’s next 
of kin should take the property in pro- 
portion in which they would be entitled 
to share in the son’s personalty should 
he die intestate, in accordance with the 
law of state of son’s domicile at time of 
his death, a residuary clause in the 
son’s will in favor of son’s wife effec- 
tively exercised power of appointment, 
notwithstanding that son’s attempt in 
another paragraph of will to exercise 
the power was invalid because of viola- 
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tion of rule against perpetuities, in ab- 
sence of indication in the son’s will 
that son did not intend-to exercise the 
powers. Personal Property Law, §§ 11, 
18; Real Property Law, §§ 42, 176. ; 
Van Wagenen y. Fox, 22 N.Y.S.2d 803. 
In order to prevent the property em- 
braced by power from passing under a ) 
will, it must be demonstrated that the — 
testator did not intend that his will 
should operate as an execution of the — 
power.—Van Wagenen y. Fox, 22 N.Y. — 
S.2d 803. i y 
Where will gave testator’s son Maal 0 
of appointment over trust property and ~ 
son’s attempted exercise of the power — 
under provision of the will was ineffec- — 
tive because of violation of rule against 
perpetuities, residuary clause of son’s — 
will, which provided that remaining — 
property ‘‘owned by me at the time of 
my death” was bequeathed to son’s ~ 
wife, did not establish that son had no 
intention to give the trust fund to wife, 
so as to exclude the inference that the 
power was . exercised through the — 
residuary clause. Personal Property 
Law, §§ 11, 18; Real Property Law, 
§§_42, 176._Van Wagenen y. Fox, 22 
N.Y.S.2d 803. “doe. 
N.Y.Sur. Where father’s will ree 
ing trust conferred upon daughter pow- © 
er of appointment, and under daugh- _ 
ter’s will any undisposed of balance of — 
appointive property was directed to fall _ 
into residuary estate, even if trust — 
which daughter’s will created for life — 
of daughter’s friend had been unau- — 
thorized, general residuary clause in be 
which daughter designated such friend — 
as her residuary legatee of balance of j 
her estate would have constituted an y 
effective and valid exercise of the pow- _ 
er to him. Personal Property Law, Be 
18; Real Property Law, § 176.—In re a 
Wildenburg’s Wstate, 21 N.Y.S.2d 331, — 
174 Mise. 503. ies 
N.Y.Sur. 


tained residuary clause, and no inten- — 
tion not to exercise power of appoint- — 
ment could be found in donee’s will by — 
implication, donee’s will operated as ss 
exercise of power of appointment. Perce 
sonal Property Law, § 18.—In re Wood- — 3 


ward's Hstate, 22 N.Y.S.2d 231, 174 
Mise. 919. P 
Ohio App. Where donee of a power 


of appointment under a will was also 
given income from trust fund for life, — 
a clause in donee’s will devising and | 
bequeathing to a designated person “all 
my interest in the trust’ created by 
donor’s will, and the amount of income 
unpaid and due denee was small, and 
other circumstances indicated that 
donee intended to exercise the power 
of appointment, donee would be deemed 
to have exercised the power.—In re 
Howald’s Trust, 29 N.E.2d 575, 65. 
Ohio App. 191. a 
Where power of appointment under 
a will creating a trust, was exercised 
by donee of the power, the appointee 
took an interest to the amount appoint- 
ed under the trust and not under the 
will of the donee—In re Howald’s 
Trust, 29 N.E.2d 575, 65 Ohio App. 191. — 


+ 


§ 132 

N.J.Ch. The exercise of a power of 
appointment conferred by a trust in- 
denture is controlled by the law of the 
donor’s domicile at time of creation of 
the trust, both as to execution and in- 
terpretation of the power.—David vy. 
Atlantic County Soc. for Prevention of 
Cruelty to Animals, 19 A.2d 896, 129 
N.J.Eq. 501. 

N.Y.Sur. The validity of trusts, cre- 
ated by will in testatrix’ attempt to 
exercise power of appointment, must 
be tested by law of donor’s domicile, 
not that of donee—In re Bearns’ Hs- 
tate, 23 N.Y.S.2d 1006. 


§ 160 

N.Y.Sup. In event of default in the 
exercise of a power of appointment by 
will, the provisions of the trust instru 
ment granting the power are control- 
ling.—Geneva Trust Co. v. Sill, 27 N.¥. 
8.24 289. 

Ohio App. 
of appointment 


Where donees of a power 
fail to exercise the 


gi 


power, equity will interpose itself and 
make the appointment.—National City 
aes ne Cleveland v. Schmoltz, 31 N.H. 
2d 444. 


PRINCIPAL AND SURETY 


ne % g1 
__N.Y.App.Div. The relationship of 
“principal and surety” exists whenever 


fe 


a person becomes responsible for the 


; §.6:.,, 
Cal.App. Where one signs a note 
principal, ‘he will be held ag princi- 
al, notwithstanding the creditor knew 
-as between the one thus signing 
the principal debtor, former was 
act only a surety.—In re Chamber- 
’s Estate, 109 P.2d 449, subsequent 
nion 112 P.2d 53, rehearing denied 

P.2d 934. 

_Cal.App. Where one signs a note as 
principal, he will be held as principal, 
n ithstanding the creditor knew 
; , as between the one thus signing 
the principal debtor, former was 
act only a surety.—In re Chamber- 
s Estate, 112 P.2d 53, prior opin- 
ay facies 449, rehearing denied 112 

34. 

Y.App.Div. The _ relationship of 
ncipal and surety” exists whenever 
a person becomes responsible for the 


Lacey, .tliat there be an express contract 
establish. the relationship, but it 
PT: involuntary and arise from 
circumstances and may be unknown 
o the obligor—DuPort y. First Nat. 
Bank of Glens Falls, 29 N.Y.S.2d 729. 
262 App.Div. 267. 
hio. There is no distinction be- 
een a suretyship created with con- 
sent of the creditor and that which 
arises by operation of law.—Gholson 
avin, 31 N.H.2d 858, 137 Ohio St. 


; §8 
mn.App.'’ Where the principal is 
bound because the transaction is 
egal and void, 
ll also be relieved.—Baird v. McDan- 
Printing Co., 153 S.W.2d 135. 
Pigiale § 32 

Ohio, An obligation in suretyship 
rill not be implied and never arises 
by act of the parties except by ex- 
press contract, though the law. will 
sometimes place one already bound 
on some other contract in the situation 
a surety by extending to him the 
vivileges of such relationship.—Ghol- 
at ae SE mea 81. N.H.2d 858, 1387 Ohio 


ey § 34 

_.. ©.0.A.Kan. Under Illinois law, 
_. where two persons are equally bound 
upon a note or similar obligation and 
by their mutual agreement one as- 
sumes the obligation of the other for 
its payment, as between themselves, 
they become principal and surety but 
as to the obligee they both continue 
to be principals unless he agrees to 
the changed relation.—Sauder vy. Ditt- 
mnar, 118 F.2d 524. 


§ 35 
C.C.A.N.Y. Where bankrupt was op- 
' erating a brokerage account in wife’s 
_ hame for bankrupt’s benefit, and wife 
_ owned stock carried in account and 
' loaned the stock to bankrupt for use as 
collateral, as between bankrupt and 
wife, bankrupt was the “primary debt- 
’ or” on account, and wife, in depositing 


Sa collateral to secure account, was a 
a “surety” and, as such, the wife had 
' right to have bankrupt’s shares ex- 


 hausted for payment of debt to bro- 
kers before resort could be had to wife’s 

rom stock for such purposes, and wife’s 
it stock could not be required to bear en- 

| aa tire debt owed to. brokers.—Epstein y, 
: in Goldstein, 118 F.2d 73. 
+ N.Y.App.Div. Plaintiffs as ultimate 
beneficiaries of testamentary trust 
funds were ‘“‘sureties” to the extent of 


are 


PRINCIPAL 


trust property which had been wrong- 


fully pledged by trustee to bank for 
payment of a note—DuPort v. First 
Nat. Bank of Glens Falls, 29 N.Y.S.2d 
729, 262 App.Div. fe 


Iowa. In action against surety on 
statutory bond of certified public ac- 
countant, that continuation certificates 
were not in form to be executed by the 
principal and were executed by the 
surety alone, was immaterial. Code 
1939, §§ 1905.11, 1905.13.—Jaeger Mfg. 
Co. v. Massachusetts Bonding & Ins. 
Co., 294 N.W.- 268. ae 


§ 

Pa.Com.Pl. The plaintiff surety com- 
pany sued to recover from a tax collec- 
tor monies paid to a school district in 
settlement of a claim under the bond 
which arose because the tax collector 
defaulted in the collection of outstand- 
ing penalties. The defendant ques- 
tioned the validity of the statement of 
claim on the grounds that (1) the col- 
lection of penalties was not a legal ob- 
ligation of the tax collector or guaran- 
teed by the surety bond; (2) the bond 
was not signed by the collector. The 
statement of claim was sustained._New 
York Casualty Co. v. James, 19 Leh.L.J. 
106, 82 Mun. 154. 

The surety upon a joint or several 
bond is not relieved from the obliga- 
tion of his bond where the principal 
has not executed it, in the absence of 
a stipulation that the bond should not 
be binding until signed by the princi- 
pal.—New York Casualty Co. v. James, 
19 Leh.L.J, 106, pa eh 154. 


Ga.App. A contract, whether signed 
by mother as surety for minor son or 
as joint obligor was not void as _to 
mother for want of consideration be- 
cause obligation of obligee thereunder 
ran in favor of son, or because contract 
was voidable as to the son. Code 1933, 
§§ 8-302, 103-102.—Browne v. Institute 
of Business and Accounting, 12: S8.H.2d 
455, 63 Ga.App. 871. 


Ga. A widow is bound by her con- 
tracts of suretyship, and consideration 
flowing to her principal ‘or co-grantor 
under a deed executed by, widow in 
connection with a contract of surety- 
ship is legal ‘‘consideration” making 
contract binding upon widow and her 
property. Code 1933, § 53-503.—Small- 
evant Bassford, 18 S.E,2d 662, 191 Ga. 

42. 
Il. App. Where a third party prom- 
ises to pay or guarantee a debt which 
has previously been incurred, some ad- 
ditional consideration is necessary ‘to 
support the promise.—Bassett v. Heiens, 
30 N.H.2d 528, 307 eee 426. 


Minn. The fraud of the_ principal 
in a bond inducing the sureties to exe- 
eute such bonds is not a defense in an 
action by the obligees against the sure- 
ties on the bond.—Neefus v. Neefus, 
296 N.W. 579. 


§ 93 
Iowa. An obligee under a bond is 
under no duty to make disclosures to 
a prospective surety in absence of in- 
quiry by the surety unless a fit oppor- 
tunity is afforded._In re Tabasinsky’s 

Hstate, 293 N.W. 578. 

, § 95 
Ark. Where construction contract 
provided that general conditions of con- 
tract, specifications and drawings form- 
ed the contract and were as fully a 
part thereof as if thereto. attached, 
and ,that contractor should furnish 
surety bond equal to 200 per cent. of 
contract price which was $7,798, and 
premium charged for bond issued which 
covered 100 per cent. of contract price 
would have been no more if 200 per 
cent. provision had been complied with, 
and bond required surety’s consent for 
an alteration in excess of ten per cent. 
of contract price, surety was not dis- 
charged from liability on theory that 
revision of contract price to $9,389.85, 
was an alteration in excess of ten per 
cent. of contract price, without consent 
of surety, since 200 per cent. provision 
would be read into bond so as to 
double the amount, making it $15,596.— 


Hoe 
Trinity iV 
144 S$.W.2 By) pig: 

wife mtg 8 111 pyres ) faned, : 


D.C.Pa. In action by general con- 
tractor upon surety bonds given by 
subcontractor, evidence held not to jus- a 
tify denial of recovery on ground that 
general contractor was connected with 
fraud inducing defendant to become 
surety or to establish that general con- 
tractor had knowledge of fraud.—An- 
thony P. Miller, Inc., v. Needham, 35 FP. 
Supp. 332. ‘ 

In action by general contractor upon 
surety bonds given by subcontractor, 
surety had burden of proving general 
contractor’s knowledge of and partici- 
pation in subcontractor’s fraud which 
induced defendant to become surety.— 
Anthony P. Miller, Inc., v. Needham, 35 
F.Supp. 332. : 

Cal.App. If a note is signed by two 
or more makers, it will be presumed 
that they are comakers and liable as 
such and not as principal and surety. 

—In re Chamberlain’s Wstate. 109 P.2da 
449, subsequent opinion 112 P.2d 53, 
rehearing denied 112 P.2d 934. 

§ 115 

Tex.Civ.App. In action on note, evi- 
dence was insufficient to sustain defense 
of defendants that one was an accom- 
modation maker and the other was a 
surety on the note.—Lombardo v. Reed, 

145 S.W.2d 1113. Bs 


Tenn.App. Where sureties on bond 
executed on demand by representative 
of Department of Insurance and Bank- 
ing and under threat of criminal prose- 
cution, had knowledge that they could 
not legally be required to execute bond 
in order to be entitled to sell stock of 
savings and loan bank, but executed 
the bond because of impending pub- 
licity incident to the threat of prosecu- 
tion, which would have destroyed the 
market for the stock, and none of the 
stockholders had knowledge of exist- 
ence of the bond nor acted upon it, 
the sureties were not “estopped” to 
question validity of the bond. Code 
1932, § 6056 et seq—Brown vy. McCul- 
loch, 144 S.W.2d 1. 

126 


§ 

C.0.A.Ohio.. The scope of a surety’s 
undertaking is measured by bond and 
statutes applicable when it is executed, 
and there can be no expansion of scope 
of undertaking by subsequent ‘statu- 
tory changes.—Hochevar v. Maryland 
Casualty Co., 114 F.2d 948. 


vi -, 
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Cal.App. The obligation of surety 
must be neither larger in amount nor 
in other respects, more burdensome 
than that of principal and, if in its 
terms it exceeds it, it is reducible in 
proportion to principal obligation, and, 
where judgment has been entered. 
against principal, greater amount may 
not be recovered from surety in ~subse- 
quent action brought against him. 
Civ.Code, § 2809.—State Athletic Com- 
mission y. Massachusetts Bonding & 
Insurance Co., 113 P.2d 720, subse- 
quent opinion 117 P.2d 75. 

N.C. In action against consignee and 
sureties for goods delivered under con- 
signment contract and not accounted 
for, liability of consignee’s sureties on 
indemnity obligation could not exceed 
that of consignee.—Chozen Confections 


Cay RE RRD 11 §.H.2d, 472, 218 N.C. 
‘ 8 131 ion. 
C.C.A.Conn. A corporate surety 


which has made a business contract 
for hire may not claim the benefit of 
unusually favorable interpretation of 
its contract.—U. S. v. Hartford Acci- 
dent & Indemnity Co., 117 F.2d 503, 
reversing ' 33: F.Supp. 859. 

Il.App. In observing rule that a 
surety contract should receive a rea- 
sonable construction ‘according to in- 
tent of parties in same manner’ as 
other contracts are construed, the 
particular contract in question must 
be considered and given effect accord- 
ing to its own expressed intention ‘as 
gathered from language therein, and 
such rule does not require that lia- 
bility of surety be enlarged upon but 
merely serves to determine meaning 
of contract, and after meaning is de-- 


_ New York, 32 
SMBT.4 86 S 


merican Suret; 
N.B.2d 407, 308 


Miss. The rule of strictissimi juris 


Il. App. 


which operates in favor of gratuitous 


sureties is inapplicable in a suit against 
a compensated surety which is not en- 
titled to a strict or technical construc- 
tion of contract, but obligation is to be 
considered in same light as any other 
contract, and obligation of such a sure- 
ty should not be extended beyond scope 
of his undertaking as deduced from 
terms, conditions, and circumstances of 
the instrument.—Hartford Accident & 
Indemnity Co. v. Hewes, 199 So. 93, 
modified on -suggestion of error 19 


So. 772. , 


Pa.Super. The courts cannot in any 
case assume to alter or change the un- 
dertaking of a surety, whether it be an 
individual or a corporation—Common- 
wealth v. Cohen, 14 A.2d 862, 140 Pa. 
Super. 361. 


Pa.Com.Pl. The terms -of a bond 


-given by a professional surety must 


be strictly construed against it.—Penn- 
sylvania Turnpike Commission, to Use 
of v. Girard Const. Co., 88 D. & C. 1. 

Tex.Civ.App. A contractor must fur- 
nish his own tools and equipment for 
doing construction work, and a surety 
company which executes a performance 
bond is not liable for debts incurred 
therefor.—American Surety Co. of New 
York v. Stuart, 151 S.W.2d 886. 

Wash. Bonds of a compensated sure- 
ty should be most strictly construed 
against the surety where the terms are 
susceptible of more than one construc- 
tion.—Glaspey v. Drolet, 108 P.2d 375. 

: § 136 

Ind.App. There are two prerequi- 
sites for liability on statutory fidelity 
bonds given by officers of banking 
institutions, namely, the commission of 
one of the wrongful acts specified in 
the statute and a pecuniary loss. 
Burns’ Ann.St. § 18-513.—Employers’ 
Liability Assur. Corporation vy. State 
ex rel. Union Trust Co. of Franklin, 
34 N.E.2d 936. 


Where bank was administrator of 
two estates, whether embezzling officers 
of the bank took the bank’s money or 
money entrusted to the bank as admin- 
istrator was immaterial as regards lia- 
bility on such officers’ fidelity bonds 
since an “estate’’’is not an entity capa- 
ble of having the physical custody of 
money, and the money embezzled by 
the officers was in the possession of 
the bank either in its’ ordinary capacity 
as a banking institution or in its ca- 
pacity as administrator. Burns’ Ann, 
St. § 18-513.—Employers’ Liability As- 
sur. Corporation v. State ex rel. Union 
Trust Co. of Franklin, 34 N.E.2d 936. 

: § 138 

‘Ind.App. Under statute providing 
for fidelity bonds by officers of bank- 
ing institutions where there are suc- 
cessive bonds given, bond in force at 
the time of the wrongful act which 
resulted in the pecuniary loss is the 
bond liable. Burns’ Ann.St. § 
Employers’ Liability Assur. Corpora- 
tion v. State ex rel. Union Trust Co. 
of Franklin, 34 N.E.2d 936. 

The general rule is that a fidelity 
bond is not. liable for defalcations 
which occurred prior to its effective 
date though they are paid or covered 
by new defaleations during the effec- 
tive period of the bond, the reason for 
the rule being that the original taking 
was the act which caused the eventual 
pecuniary loss. Burns’ Ann.St. § 18- 
513.—Employers’ Liability Assur. Cor- 
poration v. State ex rel. Union Trust 
Co. of Franklin, 34 N.H.2d 936. 

Where successive fidelity bonds were 
given by banking officers and it is 
elear what acts caused loss to the 
bank, the bond in force at the time of 
the acts of dishonesty causing the loss 
would be Hable and not the bond in 
force at time the loss was actually 
suffered. Burns’ Ann.St. § 18-513.— 
Employers’ Liability Assur. Corpora- 


ee vy 


18-513.— : 


n v. Sta Ne rel. Union Trust Co. 
of Franklin, 34 N.H.2d 936. Meret ae) 
Where bank whose officers were cov- 
ered by fidelity bonds was _adminis- 
trator of two estates and officers em- 


the amount to the two estates while 
personal sureties were on_ officers’ 
bonds, subsequent juggling of accounts 
of the two estates by such. officers 
after they had given a surety company 
bond by which it was made to appear 
that one of the estates had been credit- 
ed with more than had formerly been 
charged against it did not relieve per- 
sonal sureties of the full amount em- 
bezzled while personal surety bonds 
were in force or impose any liability 
on surety company. Burns’ Ann.St. § 
18-513.—Employers’ Liability Assur. 
Corporation yv. State ex rel. Union 
Trust Co. of Franklin, 34 N.E.2d 936. 

Tex.Civ.-App. Where  subagent of 
general insurance agent | executed 
agency bond reciting that the prin- 
cipal should pay the obligee all sums 
due or that might become due-on his 
account to the obligee, sureties were 
not obligated for any indebtedness 
that principal in his capacity as for- 
mer partner of another firm might 
have incurred to the obligee prior to 
execution of bond and which remained 
unpaid up to time of trial, since bond 
was not  “retroactive’.—Scruggs —§ v. 
Rowe, 147 S.W.2d 946, error dismissed, 
judgment correct. i 
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§ 

Tex.Civ.App. Where attorney ob- 
tained necessary permits and licenses 
for motor equipment for contractor, 
negotiated settlements concerning part 
of purchase price of some of the equip- 
ment, represented contractor in estab- 
lishing a banking connection, and ren- 
dered service in connection with settle- 
ment of a dispute between contractor 
and laborers, attorney was not entitled 
to recover on performance bond guar- 
anteeing prompt payment by contractor 
to all persons supplying “labor” and 
reciting that bond was made for the 
benefit of all persons performing labor. 
—American Surety Co. of New York v. 
Stuart, 151 S.W.2d &86. 


§ 147 
Pa.Com.Pl. <A surety is liable for in- 
terest in excess of the amount of its 
bond.—Commonwealth, to Use of, v. 
Turner, 39 D. & C. 252. 
§ 159 
Iowa. A surety is entitled to ex- 
pect at least ordinary diligence in fil- 
ing of claims by creditor against debt- 
or’s receiver, and where creditor has 
pleaded and been allowed amount of 
indebtedness and acquiesced in all mat- 
ters pertaining thereto, surety cannot 
be expected or required to take steps 
which record shows to be unnecessary 
in protecting himself from liability on 
further claim, which he had no reason 
to believe existed.—Heinz vy. Daven- 
port Bank & Trust Co., 298 N.W. 785. 
230 Iowa 546. 
§ 151 


Ga.App. Rescission of contract as to 
minor and refunding, as result of law- 
suit, of money paid by minor there- 
under did not “increase the risk’ of 
mother as surety so as to release her 
from liability. Code 19338, §§ 3-302, 
103-102.—Browne vy. Institute of Busi- 
ness and Accounting, 12 S8.H.2d 455, 
63 Ga.App. 871. 

A mother, whether she signed con- 
tract as surety for minor son or as 
joint obligor, was not released from 
her obligation thereunder by rescission 
of the contract as to son and refunding 
to him of moneys paid thereunder. 
Code 1933, §§ 3-302, 103-102—Browne 
v. Institute of Business and Account- 
ing, 12 S.W.2d 455, 63 Ga.App. 871. 

Iowa. Where minor who had pur- 
chased automobile. under conditional 
sales contract returned the automobile 
to the seller in the same condition as 
when he received it, and disaffirmed 
the contract, the minor’s mother as 
surety was not liable to the _ seller.— 
ray. Auto Co. v. Mainland, 294 N.W. 


§ 155 
Mich. A surety’s obligation on a 


vives and binds his estate after. oh 
death, and forfeiture may be had — pony 


bezzled more than $12,000 and charged > 


5 


Wes We wclie setae oes ee k 
bail bond is a continuing one and s 


ad as 
though surety were alive.—People v. — 
Benmore, 299 N.W. 173, 298 ee 


§ 169 Peer a 
Iowa. A creditor, compromising 
settling his claim against debtor, r 
leases debtor’s surety from liability, 
and any contract or course of action — 
preventing any further claim by credi- 
tor against principal or recoupment by 
surety from principal prevents further 
claim by creditor against surety.—_ 
Heinz v. Davenport Bank & Trust Co., 
298 N.W. 785, 230 Iowa 546. ifn 


196 tg} 

Ohio. Where principal debtor b: 
terms of release is fully discharged 
from debt, reservation of right to en- 

force claim against surety is ineffectua 
and claim against surety is not pre 
served unless it appears from the re- 
servation that the release is in fact 
mere covenant not ‘to sue, and not 
discharge of the principal debtor. 
Gholson y. Savin, 31 N.E.2d 858, 12 
Ohio St. 551. Fs 
\ 197 


§ yo 
©.C.A.Kan, Under Illinois law, where 
two persons are equally bound upon ~ 
note or similar obligation, and by their — 
mutual agreement one assumes the ob-— 
ligation of the other, so that as be- 
tween themselves they become principal 
and surety, if the obligee with knowl- — 
edge of the assumption and withou 
eonsent of the surety grants an exten- 
sion of time for payment or dischar 
of the obligation, or otherwise changes 
the contract in a substantial manner t 
the wrong of the surety, he is dis 
charged of liability—Sauder v. Ditt- 
mar, 118 F.2d 524. ees 
Under Illinois law, where original 
contract for sale of corporate stock to — 
G, M and S was made part of escrow 
agreement which provided that it might — 
be amended by certain representatives — 
not including 8, and after S had trans- 
ferred his interest in the contract and 
stock to M, who assumed 8’s obligatio1 
the sellers agreed to modificatio 
whereby new certificates were to be is- 
sued in names of G and M and sub- © 
stituted in escrow, but name of § did — 
not appear in either original or a 


elie a 


stituted certificates, no new debt was 

created, existing obligation was not in-_ 

creased, and quantity of stock and 
amount due and terms of payment were ~ 
not modified, the acts and conduct ek: 
the parties did not release § from his 
liability to the sellers—Sauder y. Ditt- — 
mar, 118 F.2d..524. +3 


C.C.A.Okl. Where lease of Indian — 
coal lands ‘provided that an assignment — 
thereof should not. be made without the 
approval of the Secretary of the th. 
terior, and assignment of lease also — 
provided that it was subject to Seere- 
tary’s approval, assignment was void 
and ineffectual in absence of the requis- 
ite approval, and hence there was no ~ 
alteration of surety’s contract with as- 
signor, and surety was not discharged Hi 
its obligation under assignor’s © 


Dy 


“ 
yy 


>" 


from 

bond. Act of June 28, 1898, 30 Stat. 
495, 505;- Act: of Mareh’ |4.7 2913 Soe 
Stat. 1007.—American Surety Co. of — 


New York v. U. S., 112 F.2d 903, 


Where a bond is given to guarantee 
the performance of the obligations of | 
a lease which by its terms is assign- 
able, and bond contains no provision 
relieving surety in event of an assign- 
ment, surety is not discharged by an 
assignment made without its consent, 
—American Surety Co. of New York y. 
U. S., 112 F.2d. 908. 

D.C.Md. A surety was not bound by 
bond guaranteeing subcontractor’s per- 
formance of contract, where contract 
submitted to surety before execution of 
bond fixed time for completion as 80 
days, and contract subsequently execut- 
ed by parties thereto fixed time for 
completion as 45 days, and surety had 
no knowledge of and did not assent to 
change, and the change was material.— 
Bopst v. Columbia Casualty Co., 37 F. 
Supp. 32. “neal 

An immaterial change during per- 
formance not prejudicial to compensat- 


LJ 


sent of 


able 
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ed surety will not relieve surety, but, 


where change is in a material matter 
and not assented to by surety, the sure- 


ty will be discharged.—Bopst v. Colum- 


bia Casualty Co., 37 F.Supp. 32. 

_A surety on subcontractor’s bond, hav- 
ing no notice of and not acquiescing in 
material change in contract after execu- 
tion of bond reducing time for perform- 
ance from 80 to 45 days, was not ‘“‘es- 
topped” from denying liability on the 
bond.—Bopst v. Columbia Casualty Co., 
37 E.Supp. 32. 

Ky. A surety on a written instru- 


ment is released by a material alteration 


of instrument even though alteration 
does not increase surety’s liability.— 
Belly v. King, 145 S.W.2d 78, 284 Ky. 
429. 

N.Y.App.Div. 


A creditor must re- 


spect the rules regarding principal and 
surety whenever the relationship ex- 
ists, and any change in the contract 


between the debtor and creditor re- 


leases the surety and the property that 


has been pledged to secure the in- 
debtedness.—DuPort v. First Nat. Bank 


of Glens Falls, 29 N.Y.8.2d 729, 262 
_ App.Div. 267. 9 
_ N.Y.Sup. Any change, alteration or 


‘modification of contract between credi- 


tor and principal in respect to mort- 
gage debt without knowledge or con- 
surety works discharge of 
surety’s liability to extent of value of 
mortgaged «premises as of that date, 
provided such modification is result of 
binding agreement supported by valu- 
consideration.—Greenwich Sav. 
Bank y. Cabin Holding Corporation, 
26 N.Y.S.2d 791, 176 Misc. 89. 


Where mortgagee on August 3, 1937, 


in apparent response to request of own- 
er of mortgaged property, delivered 


communication, stating mortgagee 
would reduce interest from 5 per cent. 
to 4 per cent. for one year, beginning 
July 1, 1937, and adding that mortga- 


a gee would ask that in the future, own- 


est instead of semiannual 


er make quarterly payments of inter- 
payments 
and thereafter interest was-paid quar- 


_ terly at 4 per cent. up to April 1, 1940, 


transaction gave rise to valid agree- 


ment which accorded mortgagee right 
to receive and obligated owner to pay 


interest quarterly instead of semiannu- 
ally so as to work discharge of surety’s 
liability to extent of value of mort- 
gaged premises as of August 3, 1937. 


- Givil Practice Act, § 1083-a.—Greenwich 


Sav. Bank v. Cabin Holding Corpora- 
tion, 26 N.Y.S.2d 791, 176 Mise. 89, 
Obligation of sureties may not be ex- 
tended to guaranty of a contract differ- 
ent from that originally assumed, in 


absence of consent and knowledge on 
their part.—Greenwich Sav. 


Bank v. 
Cabin Holding Corporation, 26 N.Y.S. 
2d 791, 176 Mise. 89. 


Where agreement between mortgagee 
and owner of mortgaged premises pro- 
vided for reduction of interest rate 
from 5 per cent. to 4 per cent. and pro- 
vided for quarterly payments of inter- 
est instead of semiannual payments 
and thus in effect advanced the dates 
for payments of interest and gave 
mortgagee right to foreclose for non- 
payment of interest payable in advance, 
complete change was brought about 
which released sureties on mortgage in- 
debtedness to extent of value of mort- 
gaged premises on date of agreement,— 
Greenwich Say. Bank y. Cabin Hold- 
ing Corporation, 26 N.Y.S.2d 791, 176 
Mise. 89 

§ 216 


C.C.A.Kan. Under Illinois law, where 
two persons are equally bound upon 
note or similar obligation, and by their 
mutual agreement one assumes the ob- 
ligation of the other, so that as between 
themselves they become principal and 
surety, if the obligee with knowledge 
of the assumption and without consent 
of the surety grants an extension of 
time for payment or discharge of the 
obligation, or otherwise changes the 
contract in a substantial manner to the 
wrong of the surety, he is discharged 
of liability—Sauder v. Dittmar, 118 
F.2d 524. 

Iowa. For an extension of time to 
discharge a paid surety prejudice must 


Dart i as 


S| oh hala 


PRINCIPAL AND SURETY 


be shown.—In re Tabasinsky’s Estate, 
293 N.W. 578. ida’ 

Iowa. Where the relation is that of 
surety from the beginning and _ the 
surety has never been primarily liable 
and the creditor suspends his right of 
action against the principal debtor and 
gives further time for payment of the 
debt without the consent of the surety, 
particularly where it results to the 
prejudice of the surety, the extension 
agreement is a good defense for the 
surety.—Federal Land Bank of Omaha, 
Neb., v. Christiansen, 298 N.W. 641. 
230 Iowa 537; 

N.J.Ch. Where mortgagor conveyed 
mortgaged realty subject to lien of 
mortgage, and thereafter grantee con- 
veyed the realty to a corporation which 
assumed the mortgage, and subsequent- 
ly mortgagee entered into a written 
agreement with corporation, extending 
time for payment of principal of mort- 
gage without the knowledge or consent 
of the sureties on the bond of the mort- 
gagor, sureties were released from lia- 
bility-on the bond.—Oriental Building 
& Loan Ass’n v. Nutley & Avondale 
Realty Co., 19 A.2d 351, 129 N.J.Eq. 
292. 

N.Y.App.Div. Where defendant by 
reason of an express provision in bond 
was not released as surety upon exten- 
sion of mortgage under agreement exe- 
cuted and delivered between a subse- 
quent assignee of mortgage and a sub- 
sequent owner of premises, but there 
were modifications and other changes 
in agreement materially adding to de- 
fendant’s burden as surety, and it was 
conceded that full amount due on fore- 
closure was less than value of proper- 
ty at time of execution and delivery of 
agreement, defendant’s liability was re- 
leased.—Schuck v. Kings Realty Co., 23 
N.Y.S.2d 764, 260 App.Div. 1021. 

N.Y.App.Div. A surety is discharged 
from liability where the time of pay- 
ment is extended by contract between 
the principal debtor and the creditor 
without the surety’s consent.—DuPort 
v. First Nat. Bank of Glens Falls, 29 
N.Y.S.2d 729, 262 App.Div. 267. 

N.Y.App.Div. Where bank to which 
testamentary trustee had pledged trust 
securities was chargeable from July, 
1929, with knowledge that trustee had 
stolen securities, and bank in March, 
1932, following other renewals, ex- 
tended due date of trustee’s $40,000 
note which had been reduced_ to 
$25,000, by accepting renewal note to 
become due September 1, 1932, that 
extension released trust securities from 
lien of note.——DuPort v. First Nat. 
Bank of Glens Falls, 29 N.Y.S.2d 729. 
262 App.Div. 267. 

§ 259 

D.C.Pa. Release of a fund or other 
security for satisfaction of principal 
debtor’s obligation discharges the sure- 
ty pro tanto.—U. 8S. v. U. S. Fidelity & 
Guaranty Co., 35 F.Supp. 959. 

Iowa. If a creditor releases proper- 
ty, liens or security of any kind which 
he may have in his possession or under 
his control and which might have been 
subjected to the debts of the principal, 
the one secondarily liable will be re- 
leased to the extent of the injury.— 
Federal Land Bank of Omaha, Neb., v. 
Ea ee nee 298 N.W. 641, 230 Iowa 
537. 


§ 270 

C.C.A.Ohio. Generally, when obligee 
sues surety, failure of obligee to re- 
tain designated percentages from prin- 
cipal as security is a pro tanto de- 
fense to surety, but obligee’s prema- 
ture payment of retained percentages 
eannot affect rights of third-party ben- 
eficiaries against surety.—Hochevar y. 
Maryland Casualty Co., 114 F.2d 948. 

D.C.Pa. In action by general con- 
tractor having contract fr construc- 
tion of housing project in New Jersey, 
on bond of subcontractor, law of New 
Jersey governed effect of general con- 
tractor’s overpayments to subcontractor 
under contract which provided for re- 
tention of percentage of payments.— 
Anthony P. Miller, Ine., v. Needham, 
85 F.Supp. 332. : 

Under New Jersey law, a payment 
by general contractor to subcontractor 


BY ps 


‘larger than provided for in 


is such a “material alteration” of co 
tract as to release sureties on subcon- | 
tractor’s bond.—Anthony P. Miller, — 
Inc., y. Needham, 35 F.Supp. 332. 

Ark. Surety on contractor’s bond 
was not discharged from liability on 
ground that owner violated bond in 
failing to retain 10 per cent. of con- 
tract price allegedly required by bond 
where contract provided for progress 
payments which were to be made on 
certificate of architect and owner made 
payments only on certificate and archi- 
tect in strict compliance with contract. 
—Trinity Universal Ins. Co. y. Will- 
banks, 144 S.W.2d 1092. 

Tex.Civ.App. Sureties sued on con- 
tractor’s bond for labor and material 
used in construction of school building 
were not harmed by failure of school 
district to retain 20 per cent. of agreed 
contract price of building as provided 
in construction contract, where money 
paid to. contractor was all applied to 
payment of labor performed and ma- 
terial used in construction of the build- 
ing.—Norton y. Bridge, 144 S.W.2d 959. 

Tex.Civ.App. Where subcontract be- 
tween contractor and subcontractor 
provided that before the contractor 
shall be required to make any payments 
the subcontractor shall furnish state- 
ment, verified -by affidavit, of names 
of all parties furnishing material and 
labor and of amounts due or to be- 
come due, the fact that contractor made 
payments to subcontractor without first 
Tequiring written statements, verified 
by affidavit, of names of parties fur- 
nishing material and labor and of 
amounts due, did not release subcon- 
tractor’s surety from obligation of its 
bond. Heard Act, 40 U.S.C.A. § 270.— 
Maryland Casualty Co. vy. Fidelity & 
Casualty Co., 147 S.W.2d 1097, error 
dismissed, judgment correct. 

Where subcontract provided that be- 
fore contractor shall be required to 
make any payments the subcontractor 
shall furnish statement, verified by af- 


fidavit, of names of all parties furnish- 


ing material and labor, further pro- 
vision that contractor may, but is not 
required to, make payment at times or 
in sums other than is provided in con- 
tract gave contractor right to pay out 
money other than on sworn written 
statements. Heard Act, 40 U.S.C.A. § 
270.—Maryland Casualty Co. v. Fidel- 
ity & Casualty Co., 147 S.W.2d 1097, 
error dismissed, judgment correct. 


§ 273 

Ohio App. Where livestock commis- 
sion agent selling hogs deducted char- 
ges and commissions from proceeds and 
issued check to seller for balance and 
seller retained possession of check 
from April 29, 1930, until after receiv- 
er was appointed for commission agent 
on January 18, 1932, surety on bond 
guaranteeing faithful performance by 
commission agent of all obligations cre- 
ated or incurred by the agent was li- 
able for amount due seller of the hogs, 
since the commission agent was not re- 
leased by seller’s delay in presenting 
the check for payment. Gen.Code, §§ 
8291, 12206; Packers and Stockyards 
Act of 1921, 7 U.S.C.A. § 181 et seq.— 
Hartford Accident & Indemnity Co. y. 
Morgan, 32 N.E.2d 425. 


§ 276 

C.C.A.Okl. Where a suretyship con- 
tract contains no stipulation that the 
creditor shall give notice to the surety 
of the principal’s default, failure to 
give such notice does not discharge the 
surety.—American Surety Co. of New 
York v. U. S., 112 F.2d 903. 


§ 280 

C.C.A.Okl. Unless the provisions of 
applicable law or of the contract of 
suretyship otherwise provide, forbear- 
ance to proceed against the principal 
will not affect the right of the credi- 
tor to pursue the surety.—American 
Surety Co. of New York v. U. S., 112 
F.2d 903. 

The failure of the United States to 
proceed against lessee of Indian coal 
lands for royalties as they matured did 
not discharge surety on lessee’s bond in 
absence of provisions of applicable law 


§ 302 
Where creditor makes abso- 


Ohio. 
lute settlement with principal debtor, 
discharging h'm from obligation, the 
debtor secondarily liable is discharged. 
—Gholson v. Savin, 31 N.H.2d 858, 137 
Ohio “St 551° 

§ 310 


Ga.App. A creditor must not destroy 
or impair the rights of sureties for 
contribution among themselves, and 
where through such action and laches 
by a creditor a surety is injured and 
his risk is increased so that his right 
of contribution from his cosurety is 
lost because a creditor has placed or 
permitted property of a cosurety to 
be placed beyond the reach of the 
other surety, the other surety is re- 
leased from his obligation.—Bulloch 
Ro Loan Co. v. Jones, 10 8.H.2d 


Where two sureties on note were li- 
able to bank as sureties for $664.16, 
and one surety owning land worth 
about $2,700 owed bank also $1,500 on 
his personal note, and bank in con- 
sideration of receiving $801.75 “togeth- 
er with other funds from the borrow- 
er,’ released such land from lien of 
execution on indebtedness of $664.16, 
and from operation of security deed 
given by surety to secure the $1,500 
indebtedness, and the surety thereafter 
died owning no property, the cosurety 
was released from liability as surety. 
—Bulloch Mortgage Loan Co. v. Jones, 
10 S.E.2d 88. 

Pa.Com.Pl. Each of several co-sure- 
ties is, in legal effect as against the 
others, 
of the debt and a surety as to the 
balance; a release of one therefore dis- 
charges the otherg in respect to that 
portion of the debt as to which the 
party released is a_principal.—Bell v. 
Sundheim, 40 D. & C. 380. 

The credit to be given other sureties, 
upon the release of one of several per- 
sons who, in the same contract of 
suretyship, have jointly and severally 
guaranteed payment of an obligation 
and interest, is to be allocated to un- 
paid principal and to unpaid interest 
in the same proportions as the share of 
the released co-surety (principal and 
interest separately) bore to the total 
obligation (principal and interest sep- 
arately).—Bell v. Sundheim, 40 . & 
Cc. 380. ; 


‘The consideration paid for the re- 
lease and discharge of two. several 


sureties of all liability on independent, 


surety contracts is to be credited in 
reduction of liability for unpaid prin- 
cipal and unpaid interest of an unre- 
leased surety bound by a separate ob- 
ligation for the same debt in the same 
proportion as the share of each of the 
released sureties (principal and inter- 
est separately) bore to the total obliga- 
tion of each.—Bell v. Sundheim, 40 D. 
& C. 380. 
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Ga.App. Acts of a creditor, either be- 
fore or after judgment against the prin- 
cipal without the surety’s consent, 
whereby the surety’s risk is increased 
or he is exposed to greater liability, or 
is injured, or is subjected to possible 
injury, will discharge the surety. Code 
1933, § 103-203——Bulloch Mortgage 
Loan Co. v. Jones, 10 8.E.2d 88. 

§ 321 

Wash. In creditors’ action against 
surety n replevin bond to collect 
amount due upon judgment for credi- 
tors in prior action by principals 
against creditors in claim and delivery 
to recover truck, a counterclaim by 
surety for money advanced, services 
rendered, and charges for board and 
room furnished by principals to credi- 
tors was not available to surety be- 
eause counterclaim would not have been 


a principal for his proportion 


RAS 


‘eh aoe sy is y 
available to principals, if sued alone 
or with surety, and hence denial of 
surety’s motion to make_ principals 
parties was proper. 
192, 265.—Kampendonk vy, American 
ponsing Co. of Baltimore, 107 P.2d 


§ 323 

Miss. Although a liability of surety 
on administratrix’s bond is a “debt”, 
it is one which may not be probated 
against surety’s estate—Hill vy. Ouzts, 
200 So. 254. 

Where all personalty and realty of 
deceased surety on administratrix’s 
bond were assets of surety’s estate and 
chargeable as such with his debts, a 
proceeding to enforce such charge for 
administratrix’s dissipation of assets, 
against such property, was maintain- 


able. Code 1930, § 1643.—Hill y. Ouzts, 
200 So. 254, 
Pa.Com.Pl. A Building and Loan As- 


sociation could proceed to collect on 
its judgment on bond from either the 
surety or the principal and is not com- 
pelled to exhaust its remedies first 
against the principal.—Greensburg 
Building & Loan Ass’n v. Dell, 22 West. 


299. 
§ 325 

Ky. Generally, where amount sought 
to be recovered is known, accounting is 
not prerequisite to recovery on fiduci- 
ary bond.—Cawood v. Cawood’s Adm’x, 
147 S.W.2d 88, 285 Ky. 201. 

N.Y.Sup. Sureties for payment of 
mortgage debt could not be prejudiced 


by being sued with mortgagor for in- 


terest due on bond secured by mort- 
gagee without first exhausting rem- 
edies against owner of land, even 
though mortgagee was fully aware of 
suretyshi relation.—Rochester Sav. 
Bank y. Stoeltzen & Tapper, 26 N.Y.S. 
2d 718, 176 Mise. 140. 

§ 328 

D.C.N.Y. That surety was not a par- 
ty to any of the transactions wherein 
principal violated terms of bond was 
not sufficient to absolve surety of its 
liability on bond.—U. S. v. Gotham 
Pharmacal Corporation, 1 F.R.D. 744. 

N.Y.Sup. Where defendants joined 
with purchaser at junior mortgage 
foreclosure sale in a bond for payment 
of senior bond and mortgage, defense to 
action to recover interest on such bond 
and mortgage that value of plaintiff’s 
mortgage collateral was equal to or in 
excess of indebtedness secured plus un- 
paid interest and taxes, and that de- 
fendants were entitled to offset under 
Civil Practice Act against , plaintiff's 
cause of action for interest was bad. 
Civil Practice Act, § 1083-b.—Rochester 
Sav. Bank y. Stoeltzen & Tapper, 26 
N.Y.S.2d 718, 176 Mise. 140. 

The remedies of holder of bond se- 
cured by mortgage suing to recover in- 
terest were not altered by death of 
persons liable over to sureties for pay- 
ment of bond, even though sureties, if 
compelled to pay, could not pursue per- 
sonal representatives of decedents with- 
out foreclosing the mortgage, and no 
contingent claims -were filed against 
such decedents’ personal representa- 
tives. Real Property Law, § 250; Sur- 
rogate’s Court Act, 207.—Rochester 
Sav. Bank vy. Stoeltzen & Tapper, 26 
N.Y.S.2d 718, 176 Misc. 140. 


Pa.Com.P]. In an_ action by the 
Pennsylvania Turnpike Commission, to 
the use of a sub-contractor who had 
performed certain work for a contract- 
ing firm, to recover, from the surety of 
the contractor, the balance of $6,897.45 
due on the use-plaintiff’s contract, it 
appeared that the contract between the 
use-plaintiff and the contractor pro- 
vided, inter alia: It is understood and 
agreed that in the performance of this 
contract the said party of the first part 
(use-plaintiff) is an independent con- 
tractor and has full charge of the 
transportation of the material and 
management of the trucks, and he 
agrees that he will be responsible for 
all damages of every kind caused to 
the property or persons of others, or 
to the employes or property of the 
said party of the second part (contrac- 
tor) and will indemnify and _ save 
harmless the said party of the second 


Rem.Rey.Stat. §§ | 


er-7 
formance of this contract.’ The de- 
fendant filed an affidavit of defense, set 
off, counter claim and new matter, con- — 
tending that the use-plaintiff was in- 


use-plaintiff through the negligence of 
the latter’s driver; that the decedent’s 
widow claimed $9500 from the con- | 
tractor under the Workmen’s Compen- 
sation Act; that the contractor paid q 
$7606.90 to her; that this amount in” 
controversy is not yet liquidated; and 
that the contractor has assigned this 
claim to the defendant surety company. 
Held, that there is nothing in the af- es 
fidavit of defense, set off, counter-claim _ 
or new matter to prevent the entry of 
judgment for the use-plaintiff.cPenn- 
sylvania Turnpike Commission to Use — 
of Albright v. U. S. Fidelity & Guar- 
anty Co., 51 Dauph. 256. 3 ie. 
Nowhere in the affidavit of defense 
does it appear that suit was instituted 
against the contractor; the said con- 
tractor or the defendant surety, as- 
signee, has a full remedy under the 
provisions of the Workmen’s Compen- 
sation Act of 1915, P.E.736, (Art 37) 
Sec. 319, as amended, 77 P.S. § 671.— 


Use of Albright v. U. S. Fidelity & 
Guaranty. Co., 51 -Danph.: 256) 4 eee 
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is not liable 


C.C.A.W.Va. A surety Pi 
where no liability could be asserted 
against  principal.—American 


c Surety — 
Co. vy. ‘Wheeling Structural Steel Cet ey 
114 F.2d 237, reversing 26 F.Supp. 395. 
N.C. In consignor’s action against 
consignee and sureties for goods de- 
livered to consignee under consignment 
agreement but not accounted for, all — 
defenses of the consignee were avail- — 
able to the sureties—Chozen Confec- 
tions _v. Johnson, 11 §.H.2d 472, 218 

N.C. 500. “ 
333 r Lea 
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D.C.Cal. Where controversy existed 
between bank to which executor was 
personally liable and surety liable for 
executor’s defaleations regarding wheth- 
er the estate’s claim against the execu- 
tor could be set off against the execu- 
tor’s interest as an heir and bank 
and surety agreed that bank should file 
petition for determination of such con- 
troversy and that, if right of set-off 
did not exist, executor’s interest in es- 
tate should be applied, notwithstand- 
ing surety’s assignment, pro rata to — 
payment of claims of surety and bank, 
the surety could raise the question of 
right of set-off which the executor 
might have had.—Bank of America Nat. 
Trust & Savings Ass’n v. Maryland — 
Casualty Co., 37 F.Supp. 677. : ‘ 

Cal.App. A surety company, sued on 
bond given to State Athletic Commis-  - 
sion by boxing promoter to recover — 
amount of judgment against promoter Ps 
in favor of unpaid fighter and man- 
ager, was entitled to have applied, in 
reduction of its liability on bond, cash 
deposited with commission by promoter 
on night of fight for express purpose 
of paying fighters. Civ.Code, §§ 2845, 
2849, 2850.—State Athletic Commis- 
sion v. Massachusetts Bonding & In- 
surance Co., 113 P.2d 720, subsequent 
opinion 117 P.2d 75. 

The rights of surety company, sued 
on bond given by boxing promoter to 
State Athletic Commission to recover 
amount of judgment against promoter 
for sum agreed to be paid fighter for 
contest, to apply, in reduction of li- 
ability, money deposited by promoter 
with representative of commission at 
time of contest for purpose of paying 
fighters, could not be defeated by levy 
of attachment on such money by fighter 
and manager in suit for breach of con- 
tract by failure to hold second contest. 
Civ.Code, §§ 2845, 2849, 2850.—Stute 
Athletic Commission y. Massachusetts 


‘Bonding & Insurance Co., 113 P.2d 
720, subsequent opinion 117 P.2d 75. 


y 
§ 2845, 2849, 2850. 
ommission v. Massa- 


(Z 


c 


sah § 334 

Wash. Where a surety, when sued 
asserts a counter- 
against 


in claim and delivery to recover truck, 
a counterclaim by surety for money 
advanced, services rendered, and charg- 
s for board and room furnished by 
principals to creditors was not avail- 
able to surety because counterclaim 
would not have been available to prin- 
- cipals, if sued alone or with surety, 
and hence denial of surety’s motion to 
make principals parties was _ proper. 
Rem.Rey.Stat. §§ 192, 265.—Kampen- 
onk y. American Bonding Co. of Bal- 
timore, 107 P.2d 588. 
§ 341 
Ii.App. Where surety contract was 
under seal, the obligee therein could 
aintain an action against surety, al- 
hough beneficial interest of action _was 
another.—Galesburg Sanitary Dist., 
or Use of Anderson v, American Sure- 
ty Co. of New York, 32 N.H.2d 407, 308 
1 


as heirs and legatees were determined 
to be owners of a flour mill and equip- 
ent which executors, by a valid con- 
ract in writing, had agreed to lease 
and sell, such persons were the “real 
parties in interest” and “proper par- 
ties” to bring action to enforce lia- 
bility on a bond given to executors to 
secure performance of contract. Gen. 
St.1935, 60-401.—Beck v. Megli, 114 P. 
2an3c05,; 153° Kan: 721. 
¢ § 342 
 N.Y.Sup. It is common practice in 
ease of the assumption of bonds and 
mortgages to sue the surety jointly 
with the principal and in advance of 
foreclosure if the plaintiff chooses.— 
Rochester Sav. Bank v. Stoeltzen & 
\ Tapper, 26 N.Y.S.2d 718, 176 Misc. 


The general rule is that principal 
and surety are jointly liable to the 
ereditor.—Rochester Sav. Bank vy. 
Stoeltzen & Tapper, 26 N.Y.S.2d 718, 
176 Misc. 140. 

Wash. The obligee named in a sure- 
ty bond containing joint and several 
promises has right to sue surety alone 
ae without joining principals where a 
oa breach of bond has occurred. Rem. 
a. Rey.Stat. § 192.—Kampendonk y,. Amer- 
. ican Bonding Co. of Baltimore, 107 P. 
a 2d 588. 


346 

N.Y.Sup. In action for interest on 
bond secured by mortgage, defense by 
sureties that they demanded that mort- 
gage be foreclosed some time before ac- 
tion was commenced and that market 
value had depreciated in interim was 
4 bad where amount of depreciation or 
that premises had become worth less 
than mortgage debt was not alleged.— 
Rochester Sav. Bank y. Stoeltzen & 
Tapper, 26 N.Y.S.2d 718, 176 Misc. 140, 
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sued on bond 
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§ 354 


4 


A 


‘ 


Ky. In payee’s action against princi- 


pal and surety on renewal note where 
note unmistakably showed alteration or 
mutilation of original date, and surety 
and his attorney, by their testimony, 
disclaimed any knowledge of who had 
made alteration, burden of explaining 
or accounting for alteration, originally 
on surety, shifted to payee.—Kelly_ v. 
King, 145 S.W.2d 78, 284 Ky. 429. 


§ 355 

Towa. In consolidated actions, by a 
minor against an automobile company 
to cancel a contract for purchase of 
automobile and to recover payments 
thereon, and by automobile company 
against the minor’s parents and surety 
to require payment for the automobile 
on ground that the automobile was a 
“necessary,” evidence of resale price 
of automobile after it had been re- 
turned to the automobile company by 
the minor, was not admissible to sup- 
port claim that automobile had de- 
preciated during the time that it was 
in possession of the minor.—Perry Au- 
to Co. v. Mainland, 294 N.W, 281. 

In consolidated actions by a minor 
against an automobile company to can- 
cel a contract for purchase of automo- 
bile and to recover payments thereon, 
and by automobile company against 
the minor’s parents and surety to re- 
quire payment for the automobile on 
ground that the automobile was-a ‘“nec- 
essary,’’ evidence as to when resale of 
automobile by automobile company aft- 
er it had been returned by the minor, 
took place, was properly excluded as 
irrelevant, but ruling was harmless in 
any event where minor was not liable. 
—Perry Auto Co. v. Mainland, 294 N. 
W. 281. 

§ 356 


Ky. In payee’s action against princi- 
pal and surety on renewal note alleged- 
ly executed by defendants on January 
18, 1929, where question was whether 
original date of note was altered or 
mutilated by surety or his counsel or 
with surety’s consent, fact that copy of 
note filed with petition pursuant to 
trial court’s order showed the date 
“1929” did not establish that 1929 was 
true date of original note in view of 
surety’s testimony that the figure ‘2’ 
was visible under the ‘9’ on original 
note when inspected with a magnifying 
glass.—Kelly v. King, 145 S.W.2d 78, 
284 Ky. 429. ’ 

In payee’s action against principal 
and surety on renewal note allegedly 
executed by defendants on January 18, 
1929, where question was whether origi- 
nal date of note was altered or mutilat- 
ed by surety or his counsel or with 
surety’s consent, that the word “Re- 
newal” in principal’s handwriting ap- 
peared on note did not establish that 
note was executed in 1929 because an 
original loan to principal, according to 
payee, was made in 1922, in view of 
evidence that loan might have been 
made before 1922 and that when note 
was prepared by principal for balance 
remaining unpaid in 1922 principal 
might have marked note ‘‘Renewal” to 
show that note was for original debt 
previously contracted.—Kelly y. King, 
145 S.W.2d 78, 284 Ky. 429. 

Mere suspicion that surety on note 
had endeavored to put his property be- 
yond reach of creditors was not suffi- 
cient to justify judgment for: payee in 
payee’s action against surety and prin- 
cipal on note and to set aside transfers 
of property by surety.—Kelly v.-King, 
145 S.W.2d 78, 284 Ky, 429. 

§ 358 

Cal.App. Whether promise alleged to 
constitute a guaranty under statute in 
effect in 1933 was original or collateral 
was a fact question for jury, but if 
negotiations of the parties were incor- 
porated into an unambiguous written 
eontract, it was for the court. Civ. 
ited § 2787.—Ingalls v. Bell, 110 P.2da 


§ 370 
Pa.Com.Pl, The plaintiffs, as trus- 
tees in bankruptcy, filed a bill in equi- 
ty to recover a proportionate share of 
$5000 in Liberty. Bonds deposited by 
the Union Trust Company, with anoth- 


¥ 


, joint plan of reorganization 


nth 


Company and suret; “company, “as 
collateral security for a depositor: 


bond given by the Trust Company and 
the surety to guarantee bankruptcy de- 
posits in the Trust Company. The 
agreement provided, inter alia, that 
upon notice of default the bank hold- 
jing the bonds shall collect all interest 
and all securities as they shall be- 
come due and shall hold the same un- 
til the liability of the depository, shall 
have been discharged, or adjudicated 
according to law, and that “upon an 
adjudication of liability of the de- 
pository upon said bond and demand 
by surety, the trustees shall sell said 
securities or so much thereof as may 
be necessary at the best price reason- 
ably obtainable and pay the amount of 
such adjudication to surety and_ pay * 
the balance or deliver the unsold se- 
curities to the depository.” The condi- 

tion of the bond was that the Trust 
Company would faithfully and_ fully 
account for all moneys deposited in it 

as a depository for bankruptcy funds, 

and faithfully obey all orders of the 
Court. When, on March 4, 1933, the 
Trust Company went on a restricted 
basis, it had deposits of trustees and 
receivers in bankruptcy in the. total 
amount of $31,782.64, of which $20,000 

was that. of the present plaintiffs. On 

June 20, 1933, payment of the plain- 

tiffs’ check for $20,000, drawn on the 
Trust Company, was refused due to the 

fact that the Trust Company was on a 
restricted_basis. On or about January 

6, 1933, the surety company went into 
receivership in Louisiana, Under a 
between 

the Trust Company and another bank- 

ing institution, the plaintiffs’ deposit 

was reduced to $13,000, and the plain- 

tiffs have received $654 from the re- 
ceivers of the surety company as a 

final dividend. The total of the de- 
posits of receivers and trustees in 
bankruptcy on deposit in the Trust 
Company and unpaid at the present 
time is $19,883.08. The surety com- 
pany has been finally dissolved, and no 
claim has been made by its domiciliary 
receivers for any portion of the $5,000 
bonds. The Insurance Commissioner of 
Pennsylvania has been appointed an- 
eillary receiver and receiver of the 
surety company in Pennsylvania. 
Held, that the $5000 bonds shall be 
sold, and that, after the deduction of 
expenses and commissions, the pro- 
ceeds shall be distributed among the 
bankruptcy trustees and _ receivers.— 
Wright v. Harrisburg Trust Co., 51 
Dauph, 213. 

Where a surety for the payment of a | 
debt receives from the debtor a secur- 
ity for his indemnity or for the pur- 
pose of discharging the indebtedness, 
the creditor is, in equity, entitled to 
the full benefit of that security.— 
Wright v. Harrisburg Trust Co., 51 
Dauph. 218. 

Since the surety has been damnified 
by being compelled to pay a dividend 
on account of its liability, and both the 
debtor and the surety are insolvent, the 
ereditor trustees in bankruptcy are en- 
titled to the securities in preference to 
the liquidating trustees of the debtor 
bank.—Wright v. Harrisburg Trust 
Co., 51 Dauph. 213. 

Securities deposited by the principal 
debtor for the protection of the surety 
become, upon the insolvency of the 
debtor and the surety, a trust fund for 
the benefit of the creditors for whose 
benefit the contract of suretyship was 
made.—Wright v. Harrisburg Trust 
Co., 51 Dauph. 213. 

The Liquidating Trustees of: the 
Trust Company have no claim upon the 
securities deposited for the protection 
of the Surety Company until all of the 
claims of the trustees in bankruptey 
have been paid in full.—Wright vy. Har- 
risburg Trust Co., 51 Dauph. 213. 


§ 374 
Ohio, One who sustains the relation 
of surety on a debt may assert his 
rights as such, even after judgment has 
been entered against him.—Gholson y. 
Savin, 31 N.H.2d 858, 137 Ohio St. 551. 


to secure account, was a 
f and, as such, the wife had 
right to have bankrupt’s shares ex- 
hausted for payment of debt to brokers 
before resort could be had to wife’s 
stock for such purposes, and wife’s 
stock could not be required to bear en- 
tire debt owed to brokers.—Epstein v. 
Goldstein, 118 F.2d 73. 


377 
C.C.A.Ohio. 


8 

In action against coun- 
ty commissioners, contractor, and un- 
paid laborers and materialmen by 
surety on bond securing contractor’s 
performanee of contract for road work, 
where contractor had refused to com- 
plete work, and contract required that 
county retain a percentage of monthly 

_ estimates until contractor completed 
~ work, and commissioners, without 
surety’s consent, paid contractor re- 
tained percentages, minus a certain 
amount, judgment for surety against 
county for amount equaling judgments 
against surety in favor of materialmen 


and laborers who established claims 
Was proper. Gen.Code Ohio, §§ 6947-1 
8324, §8§325.—Hochevar vy. Maryland 


Casualty Co., 114 F.2d 948. 
§ 378 

C.C.A.Ohio. A surety was entitled to 
benefit of security held by obligee of 
surety bond, and surety was entitled to 
believe that obligee would deal with its 
security as do holders of security gen- 
erally, and as expressly provided in 
contract between principal and obligee. 
—Hochevar v. Maryland Casualty Co., 
114 F.2d 948. 

Generally, when obligee sues surety, 
failure of obligee to retain designated 
percentages from ‘principal as security 
is a pro tanto defense to surety, but 
obligee’s premature payment of re- 
tained percentages cannot affect rights 
of third-party beneficiaries against 
surety.—Ilochevar v Maryland ‘Casual- 
ty Co.. 114 F.2d 948. 

Where contract between county com- 
missioners and contractor for road 
work provided that county should re- 
tain certain percentages until comple- 
tion of work to assure performance of 
contractor’s obligations, and contract 
indicated that parties contemplated that 
each estimate should be preceded by 
filing with county engineer of either 
a consent that materialmen and labor- 
ers be paid or an affidavit that they 
had been paid, contract could be treat- 
ed as including an implied promise 
that no estimates would be paid until 
conditions had been satisfied, for pur- 
poses of determining right of surety 
on contractor’s bond to recover from 
county the amount of judgments 
against surety in favor of unpaid ma- 
terialmen and laborers after county 
paid contractor retained percentages, 
Jess a certain amount, without surety’s 
consent.—Hochevar v. Maryland Cas- 
ualty Co., 114 F.2d 948. 

Where right of surety on bond given 
to secure contractor’s performance of 
contract with county commissioners for 
road work to have county retain certain 
percentages out of amount due con- 
tractor to assure contractor’s perform- 
ance of contract did not depend upon 
subrogation, and bond required sure- 
ty to pay unpaid laborers and mate- 
rialmen, irrespective of whether they 
perfected statutory liens, that laborers 
and materialmen had not _ perfected 
statutory liens was immaterial in de- 
termining surety’s right to recover 
from county an amount equal to judg- 
ments against surety in favor of un- 
paid materialmen and laborers after 
commissioners paid retained percent- 
ages to contractor, without surety’s 
consent. Gen.Code Ohio, §§ 2365-4, 
6947-1, 8324, 8324-1, 8325——Hochevar 
v. Maryland Casualty Co., 114 F.2d 
948. © 

General language, in surety bond 
-given to secure contractor’s perform- 


ers and contractor, since proper effect 
could consistently be given to both 
language of bond and clause.—Hoche- 
Pda Maryland Casualty Co., 114 F. 


§ 394 

C.C.A.Okl. Under Oklahoma law, 
surety may maintain action against 
principal for indemnity against surety’s 
liability on bond before surety has 
been called on to pay under bond. 12 
Ok1.St.Ann. § 1108.—Kelleam v. Mary- 
land Casualty Co. of Baltimore, Md., 
ee ghee 940, certiorari granted 61 S. 

Cal.App. As between principal and 
surety, principal is primarily liable and 
the surety who is called on to pay the 
debt of his ‘principal may seek reim- 
bursement. Civ.Code, § 2845.—State 
Athletic Com’n yv. Massachusetts B. & 
Ins. Co., 113 P.2d 720, subsequent 
opinion 117 P.2d 75. 


97 

Pa.Com.Pl. Under the agreement in 
this case, payment to the surety is not 
predicated upon the surety’s being re- 
quired to pay, or upon an adjudication 
of its liability upon the bond, but is 
directed to be made immediately upon 
an adjudication that the depository is 
liable thereon. 
proceeds of the securities under the 
agreement, therefore, igs not to reim- 
burse the surety for amounts it has 
been’ compelled to pay, but to exoner- 
ate it to the extent of the value of the 
securities. Upon an adjudication of 
liability of the depository, the trustee 
would transfer the funds to the surety 
who would thereupon be obligated to 
transmit that amount to the creditors. 
The surety would then remain liable 
for the unpaid liability of the deposi- 
tory up to the face amount of the de- 
pository bond.—Wright y. Harrisburg 
Trust Co., 51 Dauph. 213. 


§ 399 

D.C.Pa. A surety who has been made 
to pay should have full reimbursement 
out of the assets of the principal debt- 
or so far as it can be given him with- 
out injustice to others, and the rights 
and interests which must be balanced 
in determining what is a just distribu- 
tion are those of the surety, the credi- 
tor whom he has secured, and the gen- 
eral creditors.—American Surety Co. of 
New York v. Bethlehem Nat. Bank of 
Bethlehem, Pa., 33 F.Supp. 722. 

Neb. Where county judge ordered 
that homestead exemption of $2,000 be 
paid into county court, and adminis- 
trator paid the money into county 
court, and county judge placed the 
money in a bank, and bank became in- 
solvent so that county judge was un- 
able to obtain the money from the 
bank, the county judge received the 
$2,000 in question by virtue of his 
office as county judge, and hence could 
not escape liability under indemnity 
agreement to his surety which had 
paid claims against him, on ground that 
surety was a mere volunteer in paying 
the claims. Comp.St.1929, § 27-546.— 
U. S. Fidelity & Guaranty Co. y. Bates, 
296 N.W. 560. . 

Neb. Where surety paid county 
judge’s obligation which had become 
absolute under the county judge’s bond, 
surety was entitled to recover under 
an indemnity agreement which obligat- 
ed the judge to indemnify the surety 
from and against any and all loss, 
costs, charges, suits, damages, counsel 
fees and expenses of whatever kind or 
nature whieh the surety might sustain 
in consequence of having entered into 
or executed the bond.—U. S. Fidelity 
& Guaranty Co. y. Bates, 296 N.W. 560. 

N.Y.App.Div. As affecting enforce- 
ment of liquor licensee’s agreement to 
indemnify surety against liability on 
licensee’s bond, surety had right to 


“discharge its obligation to the State 


The application of the 


. reg ot ie 
3 4 ? = 
Liquor Authority under the forfeited 
bond upon licensee’s failure to comply 
with surety’s demand to pay over. in 
cash the amount of surety’s obligation. ore 
—Peerless Casualty Co. vy. aA one 
Pee, 23 N.Y.S.2d 71, 260 App.Div. — 
: ign aie eel 
Ohio. Where one who stands in posi; 
tion of surety, guarantor, or party — 
secondarily liable, is obliged to pay all 
or part of common obligation, he is _ 
entitled to full reimbursement from the 
principal or party primarily liable, 
and statute permitting contribution be- 
tween codebtors who are each liable _ 
in the same right is inapplicable. Gen. — 
Code, §§ 8079, Fab dece A Gavi: 
Savin, 31 N.E.2d° 858, 137 Ohio St. 551 
Pa.Com.P!. The surety should not 
receive reimbursement until the credi- 
tor for whose ultimate benefit the en- 
tire transaction was entered into, ha 
been paid in full—Wright v. Harri 
burg Trust Co., 51 Dauph, 2138, 
The Insurance Commissioner | 
Pennsylvania as ancillary receiver and 
receiver of the surety company in 
Pennsylvania ig not.entitled to be re- 
imbursed from the securities uae A i, 
of the creditors secured by the bond of — 
the Trust Company and the surety — 
company have been paid .— 


in ful 
Wright v. Harrisburg Trust Co., | 
Dauph. 213. Swing 
Tex.Civ.App. Where administrator, 
in consideration for execution of ac 
ministrator’s bond by surety, agree 
to pay surety all counsel fees and ex- | 
penses sustained or incurred by surety — 
in consequence of executing bond be 
to repay surety the fee of bree 
employed by surety in defending 
tions on bond, and, after bond was 
ecuted, a city sued surety and adm 
istrator for damages allegedly due cit 
because of administrator’s failure to 
perform duties of office, and such ac: 
tion was in consequence of surety en 
tering into and executing bond, admin- 
istrator was bound by indemnity con Te 
tract to reimburse surety for such rea- 
sonable expenditures as surety in good . 
8 


a 


faith made for attorney’s fees in de 
fending the action.—Indemnity Ins. Co. 
of North America v. McMillan, 153 S 
W.2d 264. i raipays 

§ 4038 


= Sth 
Tex.Civ.App. Where administrator, — 
in consideration for execution of ad- — 
ministrator’s bond by surety, agreed = — 
to pay surety all loss, counsel fees and 
expenses sustained or incurred by | 
surety in consequence of executing ~ 
bond, and, after bond was executed, a ~ 
city sued surety and administrator for 
damages allegedly due city because of 
administrator’s failure to perform aay 
ties of office, and action was in conse- 
quence of execution of bond, if surety 
settled liability asserted against it i 
the action by payment ot a sum of. 
money, under terms of indemnity con- 
tract, surety was entitled to recover of 
administrator such sum, if any, not in 
excess of amount paid, as an ordinarily - 
prudent person, in conduct of his own 
business, and under same _ circum- — 
stances, would have paid to settle such 
a liability asserted against him.—In- 
demnity Ins. Co. of North America v. | 
McMillan, 153 S.W.2d 264. 1 Sa 
§ 417 ae os 
N.Y.Sup. Where contractor assigned 
to surety on bond given to town all ~— 
payments due from town to contractor 
and appointed surety contractor’s agent 
to collect payments and make full re-. 
lease, surety became a “pledgee’? whose 
character was that of ‘‘trustee” for 
contractor, first, to pay debt, and, see- 
ond, to pay over surplus, and surety 
could not so deal with trust property 
as to destroy or even impair its value. 
Real Property Law, §§ 137, 138.— 
Petrossi Bros. Contracting Corporation 
v. Town of iy 29 N.Y.S.2d 305. 


420 
Ga.App. Where 


contractor’s bond 


provided that to end surety’s obliga- 
tions contractor should perform all 
terms of contract for construction of 
road and pay all lawful claims for labor 
and materials and all! “liabilities for in- 
juries incurred ‘in and about’ construc- 


tion of the road’’, and contractor’s in- 


§ 420 - | 
, J 

_demnity agreement provided that con- 
tractor would save surety harmless 
against all loss incurred by reason of 
the act, default, or neglect of contrac- 
tor, or claims made under bond, quot- 
ed phrase included only injuries sus- 
tained by persons while they were en- 
gaged in construction of road and did 
not include a traveler on the road and 
~ contractor was not liable to surety for 
expenses incurred in defending suit for 
death of motorist who ran into an im- 
properly and negligently guarded ex- 
- eavation, word “about’’ being used in a 
sense similar to that of the word “‘in’’. 
—U. S. Fidelity & Guaranty Co. v. 
Schwalbe, 13 S.H.2d 512. ‘ 
Ky. Where sheriff in contract with 
the surety on his bond bound himself 
_to pay the surety any and all loss, 
costs, charges, suits, damages, counsel 
fees, and expenses incurred by surety 
by having executed bond, it was not 
against “public policy’ to compel the 
sheriff to pay attorney’s fees and ex- 
penses incurred by surety in defense of 
suit by county against sheriff and sure- 
ty for alleged shortages, if the employ- 
ment of counsel by. surety was reasona- 


ple. Ky.St. § 728.—Maryland Casualty 
Be, Ao... Gowherd, 145 S.W.2d 843, 284 
ns) py 65.9. 


A surety which is to be indemnified 
by the principal should be allowed to 
select and employ counsel, at the ex- 
pense of the principal, only in such 
cases wherein it may be made to ap- 
- pear that the employment was in good 
- faith and the situation was such as to 
make it reasonably necessary.—Mary- 
land Casualty Co. v. Cowherd, 145 S. 
—-- W.2d 848, 284 Ky. 659. : ; 
? Or. Under a contract of indemnity, 
5 whereby indemnitor andertook to pay 
all loss, costs, counsel fees and ex- 
penses which might be incurred by 
surety in consequence of execution of 
a bond insuring faithful performance 
‘by the indemnitor of duties as an 
executor, the indemnitor was _ liable 
only for that amount for which the 
surety became actually liable, either 
primarily or secondarily.—New Am- 


sterdam Casualty Co. v. Terrall, 107 
» Pi2d 8 
; 42 
Pa.Super. Where surety company 


agreed to furnish a liquor bond which 
was to be binding only if Liquor Con- 
trol Board should issue renewal license, 
issuing new license was a “condition 
precedent” to the bond’s becoming an 
obligation, and hence when new license 
was refused the bond never became 
operative, and one who had deposited 
collateral with the surety company 
could recover such collateral.—Martz 
vy. Continental Casualty Co., 14 A.2d 
(8638, 141 Pa.Super. 187, 
' § 438 

Neb. Where county judge deposited 
- money in bank during his first term of 
office, and bank became insolvent and 
money was lost, and those claiming the 
money brought suit against the county 
‘judge and the surety on his bond, and 
surety was required to respond on the 
bond, and after expiration of county 
judge’s second term of office the surety 
_ brought action against the judge to re- 
quire him to respond to it under in- 
demnity agreement, the action was 
properly brought on indemnity agree- 
ment for the second term rather than 
indemnity agreement for the first term, 
in absence of evidence to rebut pre- 
sumption that judge received in his 
second term the money which came into 
his hands during the first term.—uU. S. 
Widelity & Guaranty Co. y. Bates, 296 
N.W. 560 


§ 440 2 
La.App. In action by plaintiff to re- 
eover from defendant amount which 
plaintiff as defendant’s bondsman had 
paid to defendant’s employer for short- 
age in defendant’s account, alleged no- 
vation between defendant and defend- 
ant’s employer, could not be used as 
a defense.—Standard Accident Ins. Co. 
vy. Fell, 2 So.2d 519. 
446 
N.Y.App.Div. A liquor licensee could 
not resist enforcement of its agreement 
to indemnify surety on its bond, on 
ground that proceedings to forfeit bond 


PRIN 
were illegal and proceedings to review 
had been instituted, where forfeiture 
order was not alleged to be void ab_ 


Baer ee ten 


CIPAL AND SURETY 


ee. ope Phy 
Matta, | 


initio, since licensee should have ap- 
plied for stay of the proceedings 
against it and until order was vacated, 
surety was required to comply there- 
with. Civil Practice Act, § 1299.— 
Peerless Casualty Co. v. Sawitz & 
Simon, 23 N.Y.S.2d 71, 260 App.Div. 


§ 449 

Or. In action by surety on execu- 
tor’s bond to recover on executor’s con- 
tract of indemnity where complaint 
alleged irregularity in administration 
of estate, including failure of executor 
to file semi-annual—and final report, 
on account of which irregularity surety 
retained counsel to investigate condi- 
tion of the estate, but failed to al- 
lege that any person had suffered loss 
by reason of the irregularity, com- 
plaint did not state a cause of action to 
recover from executor the attorney’s 
fees paid for the investigation of the 
estate—New Amsterdam Casualty Co. 
y. Terrall, 107 P.2d 843. - 

. § 451 

Ky. In action by surety: on bond of 
former sheriff to recover counsel fees 
and other expenses incurred in defend- 
ing suit against sheriff, it was incum- 
bent on former sheriff to defeat sure- 
ty’s recovery to show that employ- 
ment of counsel by surety in former 
suit was without substantial reason, 
or that surety failed to exercise a 
reasonable discretion as to necessary 
measures of defense, and that fee paid 
wag an unreasonable one.—Maryland 
Casualty Co, v. Cowherd, 145 S.W.2d 
843, 284 Ky. 659. 

Or.-_Where no suit had been insti- 
tuted to enforce the liability of a sure- 
ty on executor’s bond, in order to re- 
cover under contract of indemnity, 
which was executed by executor in 
consideration of such bond, the money 
actually paid by surety in the dis- 
charge of obligations. under the bond, 
the surety was required to establish 
the facts upon which such liability 
accrued.—New Amsterdam Casualty Co. 
vy. Terrall, 107 P.2d 843, 


§ 452 

Ky. In action by surety on bond 
of former sheriff to recover under in- 
demnity clause from former sheriff for 
counsel fees and other expenses in- 
curred in defending suit by county 
against the former sheriff and the sure- 
ty, trial court should have admitted 
testimony concerning the former sher- 
iff’s financial ability at the time of the 
litigation by county against the former 
sheriff and the surety.—Maryland Cas- 
ualty Co. v. Cowherd, 145 S.W.2d 843, 
284 Ky. 659. ADA 


§ 453 

C.C.A.Okl. In action against deced- 
ent’s heirs to exonerate plaintiff as 
surety on defendant administrator’s 
bond, appoint receiver of decedent’s 
property and impress equitable lien 
thereon to satisfy any final judgment 
obtained, evidence held to show that 
administrator was faithless trustee, 
that he intentionally concealed status 
of estate, which was not ancestral, 
from court and other heirs, and that 
he and his sister conspired to defraud 
remaining heirs by procuring judgment 
ordering distribution of estate to con- 
spirators only, so that judgment was 
void.—Kelleam y. Maryland Casualty 
Co. of Baltimore, Md., 112 F.2d 940, 
Certiorari granted 61 S.Ct. 48, 

Ill.App. In action against trustee of 
society by surety on his bond, to re- 
cover amount spent to compromise so- 
ciety’s suit against surety, under trus- 
tee’s agreement to indemnify surety, 
surety’s compromise with the society 
was only ‘prima facie evidence’ of 
trustee’s liability on the indemnifying 
agreement, and trustee’s uncontradict- 
ed testimony denying all charges of 
guilt or irregularity precluded recov- 
ery by surety.—National Slovak Soe. 
of U. 8. A., for Use of American Surety 
Co. of New York vy. Matlocha, 29 N.K. 
2d 946, 307 Ill.App. 41. 

La.App. Where application for bond 
stated that vouchers or any other prop- 


i con over ne 
indemnity on behalf of the appl Cont 
should be conclusive evidence of the 
fact and amount of liability and bonds- 
man in action against applicant to re- 
cover amount paid to applicant’s em- 
ployer for amount of shortages in ap- 
plicant’s account, produced voucher, 
and applicant made no attempt to re- 
but or overcome the voucher, bonds- 
man made out a “prima facie case’’ 
and was entitled to recover from appli- _ 
cant, where applicant made no attempt 
to rebut such prima facie case by 
proof of fraud or lack of good faith. 


—Standard Accident Ins. Co. v. Fell, 
2 So.2d 519. 
§ 454 
Ky. In action by surety on bond of 


former sheriff to recover under indem- 
nity clause from former sheriff for 
counsel fees and other expenses in- 
curred in defending suit by county 
against the former sheriff and the sure- 
ty for alleged shortages of the former 
sheriff, former sheriff’s evidence intro- 
duced to show that employment of 
counsel by surety was without sub- 
stantial reason, was insufficient for 
jury.—Maryland Casualty Co. v. Cow- 
herd, 145 S.W.2d 843, 284 Ky. 659. 


§ 457 

Ky. Attorney’s fees of $350 to sure- 
ty on bond of sheriff for defending 
suit by county against sheriff and sure- 
ty for alleged shortages of sheriff, 
were reasonable as against contention 
recovery should have been limited to 
$150 which was the amount that sheriff 
paid his attorneys.—Maryland Casualty 
Co. v. Cowherd, 145 S.W.2d 843, 284 
Ky. 659. 

_ Tex.Civ.App. A maker of vendor’s 
lien notes who became surety on super- 
sedeas bond of payee against whom a 
judgment had been obtained, under 
agreement that notes should be maker’s 
indemnity for amount pak, in satisfac- 
tion of judgment on the bond, could 
offset, in action on note by payee’s as- 
signee, only the amount that maker 
paid to satisfy the judgment, and not 
the full amount of the judgment. Rev. 
St. arts. 2014-2017.—Koudsi y. Mathi- 
wos, 147 S.W.2d 585. 


§ 466 

Wis. “Cosuretyship” is the relation 
between two or more sureties who are 
bound to answer for the same duty of 
the principal and who as_ between 
themselves should share loss caused by 
default of principal— Hartford Accident 
& Indemnity Co. v. Worden-Allen Co., 
297 N.W. 436, 238 Wis. 124. ~ 

Wis. On the issue of contribution, 
where, by reason of agreement between 
sureties or by reason of general equities 
of situation, one surety or insurer, as 
against other sureties or insurers, 
ought to bear whole loss, he becomes 
principal surety and all the other in- 
surers or sureties become “subinsurers” 
or “subsureties’’.—Hartford Accident & 
Indemnity Co. v. Worden-Allen Co., 297 
N.W. 436, 238 Wis. 124. 


Where owner’s liability insurer mere- 
ly insured owner against liability under 
safe place statute, and building subcon- 
tractor insured owner against all lia- 
bility sustained by owner and con- 
tributed to by breach of duty on part 
of subcontractor by indemnity clause in 
contract with general contractor, as be- 
tween subcontractor and owner’s liabil- 
ity imsurer, waiving all questions 
whether they were otherwise cosureties 
or coinsurers, subcontractor should re- 
spond in indemnity where owner be- 
came liable for injuries to subeontrac- 
tor’s employee because subcontractor 
violated safety order and owner’s in- 
‘sSurer paid judgment against owner, 
rather than respond by contribution.— 
Hartford Accident & Indemnity Co. v. 
Worden-Allen Co., 297 N.W. 486, 238 
Wis. 124. 


§ 477 

Wis. The rule of “contribution” is 
an equitable rule and is based on fact 
that those who insure or become sure- 
ties for the same duty ought to share 
the results of the default.—Hartford 
Accident & Indemnity Co. v. Worden- 
Allen Co., 297 N.W. 486, 238 Wis. 124. 


ts 
Ae 


der statute authorizing surety on con- 
tract to be sued without suing princi- 
pal where principal is dead, notwith- 
standing that plaintiff did not see 


death — certificate. Reyv.St.1925, arts. 

1987, 5526, 6251.—Holland y. Florey, 
151 S.W.2d 926. 

§ 536 

_D.C.Pa. In general contractor’s ac- 

tion on subcontractor’s bond, in which 
surety defended on ground general 
contractor had made overpayments to 
subcontractor thereby releasing surety, 
and in which general contractor claim- 
ed that surety knew of intention to 
make overpayments because agent knew 
before surety executed bond that gen- 
eral contractor proposed to finance sub- 
contractor by means of trade accept- 
ances, agent’s knowledge would not be 
imputed to surety company where 
agency contract denied agent any pow- 
er to alter or agree to any alteration, 
extension, or waiver unless specifically 
authorized in writing, notwithstanding 
facts showed that agent considered 
himself a general agent, and that sure- 
ty company had written third party 
stating that all of its business in 
eastern half of Pennsylvania was un- 
der jurisdiction of such agent.—An- 

~ thony P. Miller, Ine., v. Needham, 35 
F.Supp. 332. 

Where defendant surety company 
wrote letter to third party stating all 
its business in eastern half of Pennsyl- 
vania was under jurisdiction of certain 
agent, and a letterhead used by agent 
described himself as general agent, and 
a paragraph in an insurance directory 
described him as a general agent for 
several insurance companies including 
defendant, such facts did not amount 
to a holding out by defendant of such 
agent as its “general agent’? so as to 
impute agent’s knowledge to _ surety 
company.—Anthony P. Miller, Inc., y. 
Needham, 35 F.Supp. 332. 

Pa. Where recorded power of attor- 
ney authorized surety company’s agent 
to execute bonds guaranteeing perform- 
ance of contracts only in an amount 
not exceeding $100,000, and after ob- 
taining home office’s approval, a con- 
tractor was chargeable with all facts 
that an inquiry concerning agent’s au- 
thority would have revealed, and hence 
oral contract allegedly executed by 
company’s agent under which company 
agreed to furnish a building construc- 
tion performance bond for contractor 
was void, and contractor who lost 
building construction contract because 
of inability to meet minimum financial 
requirements to obtain required $100,- 
698 bond could not recover from the 
surety company for the resulting dam- 
ages._—Schenker v. Indemnity Ins. Co. 
of North America, 16 A.2d 304, 340 Pa. 


Where contractor’s proposal for con- 
struction of a building was accepted 
and the contractor made a written ap- 
plication to surety company for a per- 
formance bond required to be filed by 
the contractor, and the contractor was 
unable to meet minimum financial re- 
quirements to obtain the bond, ana 
thereby lost the contract, the contrac- 
tor by submitting the written applica- 
tion admitted that he did not regard 
prior negotiations with surety compa- 
ny’S agent as creating obligation on 
company and could not subsequently 
contend otherwise.—Schenker yv. In- 
demnity Ins. Co. of North America, 16 
A.2d 304, 340 Pa. 81. 


PRISONS 


§ 7 
N.J.Sup. The county board of chosen 
freeholders of the county of Hudson 
has the duty to provide suitable quar- 
ters for the fourth criminal judicial 
district court of Hudson county, to- 


gether with proper equipment, trans- 
portation and places of detention, and, 
if the county board should not, on de- 


' mand, make such provision, it is re- 


quired to pay the costs and expense 
for facilities otherwise provided, on 
warrant of the judge, and the board is 
likewise required to pay the salaries 
of the officials and appointees as well 
as the expenses and maintenance of 
the court. N.J.S.A. 2:212-19, 2:212-20. 
—Carrick v. Board of Chosen Freehold- 
ers of Hudson County, 18 A.2d 254, 
L260 NI lsh. 
1a 


N.J.Sup. The statute empowering 
boards of freeholders of the several 
counties to assume control of county 
jails upon an affirmative vote of two- 
thirds ef board members does not con- 
stitute an unconstitutional ‘‘delegation 
of legislative power’, since decision by 
a board would be a mere acceptance of 
provisions of statute. N.J.S.A. 30 :8-19 
to 30:8-23; N.J.S.A.Const. art. 4, § 1, 
par. 1.—Hartman v. Board of Chosen 
Freeholders of Mercer County, 21 A.2d 
351, 127 N.J.L. 170. 


§ 12 

Cal.App. In investigating charges of 
misconduct and neglect of duty _ by 
prison directors, the governor acted as 
an “officer exercising judicial functions” 
within terms of statute authorizing 
grant of writ of review where such of- 
ficer exceeds jurisdiction, and governor 
was not merely executing executive and 
ministerial authority so as to preclude 
issuance of certiorari. Code Civ.Proc. § 
1068; Const. art, 10, § 1.—O’Brien v. 
Olson, 109 P.2d 8. 


The constitutional provision empow- 
ering governor to remove prison direc- 
tors confers upon governor, as an of- 
ficer, authority to hear and determine 
written charges of incompetency in a 
“judicial” capacity, as distinguished 
from his executive power. Const. art. 
10, § 1—O’Brien v. Olson, 109 P.2d 8. 

A certiorari proceeding to review 
acts of governor in removing prison 
directors from office is governed by 
the same rules which apply to ordi- 
nary proceedings for writ of certio- 
rari. Code Civ.Proc. § 1068; Const. 
Spee § 1.—O’Brien v. Olson, 109 P. 


In certiorari proceeding to review 
governor’s removal of prison directors, 
evidence before the governor on direc- 
tors’ failure to prevent illegal corporal 
punishment of prisoners held not to 
show that governor exceeded his juris- 
diction in finding directors guilty on 
that ground. Pen.Code, § 681; Code 
Civ.Proec. § 1068; Const. art. 10, § 1. 
—O’Brien v. Olson, 109 P.2d 8. 


In certiorari proceeding to review 
governor’s removal of prison directors, 
evidence held not to support charges 
of negligence of directors in employ- 
ing warden, or in purchasing or sup- 
plying food for prisoners, nor of ward- 
en’s incompetency. Pen.Code, § 681; 
Code Civ.Proc. § 1068; Const. art. 10, 

1.—O’Brien v. Olson, 109 P.2d 8. 

In certiorari proceeding to review 
governor’s removal of prison directors, 
governor could not be deemed to have 
exceeded his jurisdiction if a single 
material count of charges on which 
removal was based was supported by 
substantial evidence. Pen.Code, § 681; 
Code Civ.Proec. § 1068; Const. art. 10, 
§ 1.—O’Brien v. Olson, 109 P.2d 8 

It was the sole province of governor, 
sitting in capacity of a judicial officer 
in proceeding for removal of prison 
directors, to determine whether pris- 
oners were flogged under circumstanc- 
es constituting corporal punishment in 
violation of statute, or merely for pur- 
pose of necessary control of inmates, 
where there was evidence to support 
either conclusion. Pen.Code, § 681; 
Const. art. 10, § 1.—O’Brien v. Olson, 
109 P.2d 8. 

In proceeding before governor for 
removal of prison directors, prisoners 
testifying concerning illegal corporal 
punishment, who were incarcerated for 
felonies, were subject to the ordinary 
rule of impeachment. Pen.Code, § 681; 
Const. art. 10, § 1.—O’Brien vy. Olson, 
109 P.2d 8. 


ee Rene 


Where illegal floggings of prisoners 
occurred frequently for more than a@ — 
year, it might be assumed that prison 
directors in exercise of reasonable dil- 
igence should have discovered the — 
practice, and were chargeable with 
constructive knowledge of the practice, y 
as found by governor in removal pro- 
ceedings. Pen-Code, $$" 681), USNS 2aiae 
1576, 1578; Const. art. 10; "$8 15°2))0; ee 
O’Brien v. Olson, 109 P.2d 8. Case 
In proceeding for certiorari to ve- 
view governor’s removal of prison di- 
rectors, court had no discretion ex- | 
cept to determine whether governor, 
acting in a quasi-judicial capacity, ex- 
ceeded his jurisdiction in determining 
that any one of the charges was sup- — 
ported by some substantial evidence. 
Code Civ.Proc. § 1068; Const. art. 10, 
§'1:-—O’Brien v. Olson; 109| Pi2d saan of 
N.J.Sup. The Civil Service Law did 
not impliedly repeal the provisions of — 
Laws of 1887, from which portion of 
Revision of 1937 empowering boards of 
freeholders to assume control of count 
jails and appoint jailers was derived. — 
N.J.S.A. 11:1-1 et seq., 30:8-19 et seq. Be 
—Hartman v. Board of Chosen Free- — 
holders of Mercer County, 21 A.2d 351. pe 
L2G Ne FLL 70. Ke (Se, 
Tenn. County highway commission 
had the right to appoint workhouse ~ 
guard in Hickman county for a term a 
of two years. Priv.Acts 1939, ec. 610, §§ 
1-3; Code 1932, § 12004 et seq.; Priv. — 
Acts 1927, ce. 196, § 8, subds. 3, 4, andy 
§ 20.—State ex rel. Horner v. Atkinson, 5 
152 S.W.2d 620, 177 Tenn. 660. q ad 


Where appointment of workhouse — 
guard in Hickman county by the coun- 
ty highway commission to a term oft 
two years was approved by the sheriff re 
who was then in office, the official act — 
of approval ran with the two-year 


term, and the approval of successor 
sheriff was not required.  Priy.Acts 
1939, c. 610, §§ 1-3; Code 1932, § 


12004 et seq.; Priv.Acts 1927, c. 196, 


a 
§ 8, subds. 3, 4, and § 20.—State ex rel. 


Horner v. Atkinson, 152 S.W.2d 620,: — 
177 Tenn. 660. i : 
§ 23 ; 

Ky. County was not liable for rent, | 
heat, light, and water for jailer’s resi- 
dence, in absence of an express contract — 
therefor. Ky.St. § 3948.—Laurel Coun-_ 
ty Fiscal Court v. Steele, 148 S.W.2d | 
283, 285 Ky. 407. ; 35 

The statute providing that fees of | 
jailer for attending county and quarter- — 
ly courts shall not exceed two dollars — 
per day contemplates attendance at spe- | 
cial terms of county and quarterly 
courts held in the courtroom or regular 
terms wherever held. Ky.St. § 1730.— 
Laurel County Fiscal Court v. Steele, — 
148 S,W.2d 283, 285 Ky. 407. ae 

The statute providing that fees of 
jailer for attending county and quar- 
terly courts shall not exceed $2 per 
day does not contemplate that jailer 
shall be paid $2 in such cases, but the 
amount to be allowed is a matter with- 
in discretion of county fiscal court and 
court is entitled to information which 
will enable it to exercise its discretion 
fairly and intelligently. Ky.St. § 1730. 
—Laurel County Fiscal Court v. Steele, 
148 S.W.2d 2838, 285 Ky. 407. 

Under statute providing that fees of 
jailer for attending county and quarter- 
ly courts shall not exceed $2 per day 
county fiscal court properly rejected 
jailer’s claim for waiting on county 
and quarterly courts, where jailer failed 
to furnish information sufficient to en- 
able court to exercise its discretion fair- 
ly and intelligently in determining 
amount of compensation that jailer 
should be allowed. Ky.St. § 1730.— 
Laurel County Fiseal Court y. Steele, 
148 S.W.2d 283, 285 Ky, 407. 

N.J. The statute providing that no 
civil service employee shall be dis- 
charged until furnished with a written 
statement of reasons for such action 
and allowance of reasoneble time_ to 
answer, and that action of the appoint- 
ing authority shall not take effect until 
approved by order of .the commission, 
does not clothe Civil Service Commis- 
sion with jurisdiction to review and 
determine validity of action of local 
governing body in decreasing the sal- 
aries of jail keepers in exercise of pow- 


ti 


DRS 
er conferred by statute. N.J.S.A. 11:22- 
38, 11:25-1 et seq., 30:8-18; P.L.1933, 
-p. 26 and p. 1244; P.L.1935, p. 12.— 
Tanis v. Passaic County, 17 A.2d 807, 
PatG NED elas a0 8. 

Where local board of chosen free- 
olders in general retrenchment of sal- 
aries reduced by resolution salaries of 
county jail keepers 25 per cent, and 
_ those of court attendants 20 per cent., 
jail keepers were not entitled to recov- 
r difference of 5 per cent. in salaries 
ris Bound that local governing body 
could not under statute lawfully reduce 
he salaries of jailers below that fixed 
for court attendants, since local board’s 
ection though erroneous was a mere 
irregular exercise of authority and was 
final until vacated in a direct proceed- 
ing. P.L.1933, p. 26 and p. 1244; P.L. 
, D. 12; N.J.S.A.. 30:8-18.—Tanis 
assaic County, 17 A.2d 807, 126 
Tiss: 


Rp §2s.. 
a. A town night watchman and 
_ surety were, as a matter of law, 
t liable for suffering from hunger of 
party arrested by watchman at one 
M. and held in jail, allegedly with- 
ut food, until the next afternoon, 
where it was duty of marshal or day 
policeman, and not night watchman, to 
provide pe sonere with food. Code 
939, §§ 5501, 5772.—Plinske v. Schoe- 
aker, 298 N.W. 840, 230 Iowa 767. 
Tex.Civ.App. In action against sher- 
iff, surety, and deputy, for death of 
person arrested for drunkenness and 
placed in jail with vicious criminals, 
evidence by inmates concerning organi- 
zation of “kangaroo court” for enforce- 
ent of prisoners’ rules, that persons 
- placed in jail were often tried upon a 
charge of breaking into jail, that bbe 


up other prisoners, that there were 
- geyeral blackjacks in the jail, and that 
deceased was assaulted with a black- 


j icious criminals, and whether 

fendants were negligent in failing to 
find, discover, and remove weapons 
possessed by prisoners, were for jury. 
Browning v. Graves, 152 S.W.2d 515, 
ror refused. 


_A jailer must exercise ordinary care 
to prevent prisoners from having in 
their possession weapons with which 
they might inflict serious injuries upon 
another prisoner.—Browning y. Graves, 
152 S.W.2d 515, error refused. 
.. . If a jailer whose duty it is to care 
for and protect his prisoners from 
harm would in the exercise of ordinary 
_ eare have discovered the presence of 
_ weapons and removed them and there- 
by prevented the death of one prisoner 
at the hands of another, jailer and his 
- principal, the sheriff, would be re- 
sponsible in damages. Rey.St.1925, 
arts. 5115, 5116.—Browning y. Graves, 
- 152 S.W.2d 515, error refused. 


§ 33 

Mo. The statute requiring Commis- 
sion of Department of Penal Institu- 
tions to cause posting in state peniten- 
tiary of printed copies of commission’s 
orders, rules, and regulations for gov- 
ernment of penitentiary, with copy of 
statute providing for discharge of con- 
vict serving three-fourths of time for 
; which sentenced without having any 
infraction of prison rules or law re- 
corded against him, requires posting 
only of copies of orders, rules, etc., 
adopted by commission and of such 
statute, sd copy of statute prescribing 
punishment of person escaping from 
penitentiary or officers ogee | him 
outside such prison. Rev.St.1939, §§ 
4307, 9041, 9086, Mo.St.Ann. $5 3913, 
$396, 8442, pp. 2751, 6201, 6214.—Hx 
parte Rody, 152 S.W.2d 657. 


Yigg 


a 


C.C.A.Mo. Congress has power to 


make provision for proper care and ~ 
treatment of federal prisoners during ~ 


period of their incarceration and _ to 
set up any form of administrative ma- 
chinery that it deems necessary for 
such purpose:—Estabrook v. King, 119 
F.2d 607. 

Ala. The Uniform System of Ac- 
counting Act imposing on the state 
comptroller, with approval of the state 
auditor and chief examiner of ac- 
counts, the duty of requiring the keep- 


ing of account book records and reports 


and other blank forms necessary in a 
uniform system of accounting and re- 
porting for county officers does not re- 
peal or modify the statute requiring 
the sheriff to keep in his office and sub- 
ject to inspection of the public during 
office hours a well-bound book contain- 
ing information regarding prisoners. 
Code 1923, § 10198; Gen.Acts 1935, p. 
43.—Holcombe v. State ex rel. Chandler, 
200 So. 739, 240 Ala. 590. é 

A loose-leaf book kept»by a sheriff 
containing descriptions of prisoners and 
information concerning them and shown 
by the evidence to have been kept in 
substantial compliance with statute re- 
quiring sheriff to keep in his office 
and subject to inspection of the public 
during office hours a well-bound book 
containing such information was a 
“well-bound book” within statute, and 
subject to be inspected by a newspaper 
publisher and his associates at reason- 
able times and in a. proper manner. 
Code 1923, § 10198; Gen.Acts 1935, p. 
43.—Holcombe v. State ex rel. Chandler, 
200 So. 739, 240 Ala. 590. 


The Uniform System of Accounting 
Act imposing on the state comptroller, 
with approval of the state auditor and 
chief examiner of accounts, the duty of 
reasonably requiring the keeping of 
account book records and reports and 
other blank forms necessary in a uni- 
form system of accounting and report- 
ing for county officers does not justify 
refusal by the sheriff to permit a due 
inspection of the well-bound book con- 
taining information regarding prisoners 
which, under statute, the sheriff must 
keep in his office subject to inspection 
of the public during office hours. ‘Code 
1923, § 10198; Gen.Acts 1935, p. 43.— 
Holcombe v. State ex rel. Chandler, 200 
So. 739, 240 Ala. 590. 

Cal.App. The use of rubber hose or 
other weapon to suppress a threatened 
riot or to prevent prisoner from doing 
bodily harm to an officer or another 
inmate is distinguishable from delib- 
erate infliction of corporal punishment 
for past offenses, and is not within 
inhibitions of statute prohibiting “cor- 
poral punishment”, but is justifiable. 
Pen.Code, § 681.—O’Brien y. Olson, 
109’ Pi2d 8. 


_The constitutional and statutory pro- 
visions concerning prisons must be 
read together, as showing that prison 
directors have authority and duty to 
see that guards or prison employees 
do not violate statute against corporal 
punishment, when directors have either 
actual or constructive knowledge of 
such unlawful practice. Pen.Code, §§ 
ee 15738, 1576, 1578; Const. art. 10, 


1, 2, 5.—O’Brien vy. Olson, 109 P. 
2d 8. 
Mo. It is duty of Commission of De- 


partment of Penal Institutions and 
state penitentiary warden to see that 
statutes governing same subject matter 
as commission’s by-laws, rules, and 
regulations for government of peniten- 
tiary are enforced, and fact that breach 
of such a law or regulation may also 
constitute a felony or misdemeanor, 
separately punishable as such, is im- 
material. Revy.St.1939, §§ 8985, 9041, 
Mo.St.Ann. §§ 8338, 8396, pp. 6181, 
6201.—Ex parte Rody, 152 S.W.2d 657. 

N.Y.Co.Ct. Under statute providing 
that no person, with certain exceptions, 
shall be allowed access to prisoner in 
solitary confinement awaiting infliction 
of punishment of death without an or- 
der of the court, substantial and per- 
suasive reasons should exist for the 
entry of an order authorizing an ex- 
cluded person to visit person incar- 


Pads 


prisoner, A 
that deponent’s wife who was a sister 
of condemned prisoner had visited him 
on several occasions and that depo- 
nent was informed that prisoner had 
requested deponent to visit him, was 
denied, where no compelling reasons 
existed for favorable action.—Code Cr. 
Proc. § 491.—Peonle vy. Dowling, 22 N. 
Y.S.2d 645, 175 Mise. 245. 

Tenn. The statute providing that in 
all counties having a certain population 
the highway commission of such coun- 
ties shall have exclusive power to ap- 
point any guards necessary for the 
working of prisoners on the public 
roads of the counties, is not unconsti- 
tutional, on ground that it deprives the 
sheriff of his rights to guard prisoners. 
Priv.Acts 1939, e. 610, §§ 1-3: Priv. 
Acts 1927, ce. 196, § 8, subds. 3, 4, and 
§ 20.—State ex rel. Horner y. Atkinson, 
152 S.W.2d 620, 177 Tenn. 660. 

In the statute providing that in 
counties having a certain population, 


_the highway commission shall have ex- 


clusive power to appoint any guards 
necessary forthe working of prisoners 
on the public roads of the counties, the 
provisions that the appointment of 
guards shall be approved by the sher- 
iff of the county are too plain to be 
disregarded. Priv.Acts 1939, c. 610, §§ 
1-3.—State ex rel. Horner y. Atkinson, 
152 S.W.2d 620, 177 Tenn. 660. 


§ 44 

©.C.A.Neb. Where prisoner at large 
under a parole was convicted of anoth- 
er offense and sentenced to penitentiary, 
a certificate of discharge at conclusion 
of prisoner’s punishment for his second 
offense, which showed upon its face 
that it related only to conviction for 
second offense, did not operate to dis- 
charge sentence for first offense which 
had not been completed.—Banks vy. 
O’Grady, 113 F.2d 926. : 

Ky. ‘The superintendent or head of 
a penal institution may not hold a 
prisoner in confinement after the ex- 
piration of the term provided in the 
commitment under which he is held. 
Ky.St. § 2095b-13.—Commonwealth y, 
beter 147 8.W.2d 1019, 285 Ky. 


N.¥.Sup. The jurisdiction of the 
Parole Board to continue the incarcera- 
tion of one who was convicted of at- 
tempted extortion ceased at the expira- 
tion of the maximum punishment fixed — 
by statute for the crime of attempted 
extortion. Penal Law, §§ 261, 852; § 
851, subds. 1-6, Correction Law, § 293. 
—People ex rel. Cavalski vy. Hunt, 22 
N.Y.S.2d 353, 174 Mise. 1048, 


§ 

C.C.A,Mo, A prisoner, who became 
of unsound mind before the expiration 
of his sentence and was transferred 
to the hospital for defective delinquents 
before his good time. allowance had 
finally accrued or become vested, was 
not entitled to deduction from his gen- 
tence for good conduct. 18 U.S.C.A. 
§§ 710, 871-880.—Hstabrook vy. King, 
119 F.2d 607. 

C.C.A.Va. The section of the Act of 
1930 allowing in discretion of Attorney 
General, a deduction from sentence in 
prison camps not to exceed three days 
for each month of actual employment, 
repealed the section of the Act of 1929 
under which a prisoner employed in a 
prison camp was entitled as matter of 
right to a deduction of five days for 
each month of actual employment. 18 
U.S.C.A. §§ 744a note, 744h, 852.—Koh- 
ler v. Nicholson, 117 F.2d 344. ; 

C.C.A.Va. The purpose of the statute 
regarding allowance of industrial good 
time to a prisoner is merely to author- 
ize an additional .good time to prison- 
ers engaged in industry or confined in 
industrial camps referred to in the stat- 


, oviding that prisoners 
S eased with credit for good conduct 
are to be treated as on parole until ex- 
piration of maximum term is applicable 
to both statute relating to ordinary 
good time allowance and statute relat- 
ing to industrial good time allowance. 
18 U.S.C.A. §§ 710, 716b, 744h.—Bragg 
v. Huff, 118 F.2d 1006. 
The meaning of statute providing 
that each prisoner may in discretion of 
attorney general be allowed a deduc- 
tion from his sentence of not to exceed 
three days for each month of actual em- 
ployment in industry or camp for first 
year or any part thereof and for any 
succeeding year or any part thereof not 
to exceed five days for each month of 
actual employment in industry or 
camp, is merely that the attorney gen- 
eral may in his discretion allow a larg- 
er deduction from sentence to prisoners 
engaged in industry or confined in in- 
dustrial camps than is allowed in or- 
dinary cases. 18 U.S.C.A. § 744h.— 
Bragg v. Huff, 118 F.2d 1006. 

D.C.Md. The statute permitting the 
Attorney General in his discretion to 
deduct from a prisoner’s sentence not 
more than three days for each month 
of the prisoner’s actual employment in 
an industry or camp repealed the stat- 
ute allowing deduction of five days per 
month for good conduct, and was ef- 
fective’ from its date not only as to 
persons who were brought to the camp 
after its date but as to persons who 
were brought to the camp before its 
date. 18 U.S.C.A. §§ 744a-744h, 851- 
855.—Kastel v. Fish, 36 F.Supp. 700. 

Where statute permitted the Attor- 
ney General in his discretion, under the 
same conditions as were provided in 
general statute relating to deductions 

_from sentences for good conduct, to 
grant an additional deduction from a 
prisoner’s sentence of not more than 
three days for each month of the pris- 
oner’s actual employment in a prison 
camp, prisoner employed in camp was 
not entitled to an additional allowance 
calculated as under the general stat- 
ute on basis of so many days per 
month remaining until end of sentence 
as originally pronounced but was enti- 
tled to allowance only for each month 
of actual employment in the camp. 18 
U.S.C.A. §§ 710, 744h.—Kastel v. Fish, 
36 F.Supp. 700. 

Ala.App. Under Parole Act, where 
paroled prisoner endures a part of his 
punishment within prison walls and a 
part thereof within the terms of his 
parole, and the sum total of these 
punishments equals that fixed by the 
sentence, the question of prisoner’s re- 
lease is not for State Board of Pardons 
and Paroles, but he must be discharged. 
Gen.Acts 1939, p. 430, § 12.—Pinker- 
ton y. State, 198 So.. 157, followed in 
Lemons vy. State, 198 So. 162, first case, 


certiorari denied Pinkerton v. State, 
198 So. 162. 
Ill. Although forfeiture of prisoner’s 


right to diminution of indeterminate 
sentence for good behavior may flow 
from conduct involving a criminal of- 
fense, the prisoner is neither tried nor 
sentenced for violation of a criminal 
law, and hig punishment consists solely 
in serving of balance of his sentence 
originally imposed, and, therefore, ad- 
ministrative department is not required 
to adhere to formal procedure or com- 
ply with rules of evidence as in a crim- 
inal prosecution before a judicial tri- 
bunal.—People ex rel. Day v. Lewis, 34 
N.E.2d 712, 376 Ill. 509. 

That jury acquitted prisoner of 
charge of murder arising out of alleged 
killing of fellow prisoner in a fight did 
not preclude Department of Public 
Welfare from determining that fight 
involved an infraction of a prison rule, 
and, being prisoner’s fifth violation, 
forfeited his earned good time, es- 
pecially in view of different degree of 
proof required.—People ex rel. Day Vv. 

- Lewis, 34 N.E.2d 712, 376 Ill. 509. 

Mo. The statute providing that if 
any person confined in penitentiary for 
term less than life escapes therefrom 
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ragg ve 


i 


or, being out under guard, escapes 


from officer’s custody, he shall be liable 


to punishment imposed for breaking 
prison, is a “prison law’ governing 
penitentiary inmates within statute re- 
quiring discharge of any convict con- 
fined in penitentiary after he has 
served three-fourths of time for which 
he was sentenced without having any 
infraction of rules or law of prison 
recorded against him. Rey.St.1939, §§ 
4307, 9086, Mo.St.Ann. §§ 39138, 8442, 
pp. 2751, 6214.—Hx parte Rody, 152 S. 
W.2d 657. 

A convict’s guilt of violating statute 
declaring convict escaping from peni- 
tentiary or custody of officers guarding 
him outside of such prison liable to 
punishment for breaking prison, so as 
to bar his discharge after serving 
three-fourths of time for which he was 
sentenced because of such infraction 
of prison law, is for prison authori- 
ties, not court, to determine, as en- 
forcement of prison laws and rules, so 
far as they affect reward of diminished 
incarceration, is administrative, not ju- 
dicial, function. Rev.St.1939, §§ 4307, 
8985, 9041, 9086; Mo.St.Ann. §§ 3913, 
8338, 8396, 8442, pp. 2751, 6181, 6201, 
6214.—Ex parte Rody, 152 S.W.2d 657. 

The conditions of three-fourths rule 
enacted by statute requiring discharge 
of any convict confined in penitentiary 
after serving three-fourths of time for 
which he was sentenced, without hay- 
ing any infraction of rules or law of 
prison recorded against him, must be 
read into every judgment of conviction. 
Rev.8t.1939, § 9086, Mo.St.Ann. § 8442, 
Lema parte Rody, 152 S.W.2d 

N.Y.App.Div. Accused who was con- 
victed for robbery allegedly committed 
January 31, 1928, was sentenced to 16 
years on March 23, 1929, and received 
at prison on September 15, 1931, was 
entitled to 1744 days each month com- 
pensation from the beginning of his 
term and to an additional 7144 days 
for each 30 days. Correction Law, 
230, subd. 4, and §§ 235, 236.—People 
ex rel. Hammond y. Martin, 27 N.Y.S. 
2d 688, 261 App.Div. 648. 


Ohio App. The statute providing for 
an automatic reduction of term oF one 
imprisoned under a definite term of sen- 
tence was not applicable to a sentence 
to Ohio penitentiary under criminal li- 
bel statute of not less than two or more 
than five years, but statute providing 
for an automatic diminution of mini- 
mum sentence for good behavior, in re- 
lation to eligibility for parole, applied. 
Gen.Code, §§ 21638, 2210, 13383—Ex 
parte Thorpe, 32 N.W.2d 571, 66 Ohio 
App. 128, affirmed 30 N.E.2d 335, 137 
Ohio St. 325. 


§ 99 
Tex.Civ.App. Amount collected by 
sheriff for feeding prisoners could not 
be regarded as illegally paid to him 
by the commissioners’ court, in ab- 
sence of showing as to number of pris- 


oners fed. Vernon’s Ann.Civ.St. art. 
3912e, § 3; Vernon’s Ann.C.C.P. art. 
1040, subd. 2.—Cook v. Nacogdoches 
County, 147 S.W.2d 948, error dis- 


missed, judgment correct. 


Under statute requiring sheriff to ac- 
count for net profits from feeding 
prisoners as for “fees of office’, the 
amount collected by sheriff for feeding 
prisoners could not be regarded as il- 
legally paid on ground that salary 
which he received was in lieu of all 
fees, in absence of showing that sher- 
iff made any profits. Vernon’s Ann. 
Civ.St. art. 3912e, § 3; Vernon’s Ann. 
C.c.P. art. 1040, subd. 2.—Cook v. 
Nacogdoches County, 147 S8.W.2d 943, 
error dismissed, judgment correct. 

A county seeking by cross-action to 
recover back sums alleged to have been 
illegally paid to sheriff for feeding 
prisoners had burden of pleading and 
proving that amounts sued for were il- 
legally paid by the commissioners’ 
court, Vernon’s Ann.C.C.P. art. 1040, 
subd. 2.—Cook vy. Nacogdoches County, 
147 S.W.2d 943, error dismissed, judg- 
ment correct. 


7 Gls lie ke 
S.D. The power committed to board _ 


of commissioners by statute providing 


that board should determine amount fk 
to be collected by sheriff to fully com- ~ 
pensate county for expenses incurred — 
in keeping prisoners of United States 
and of other counties and states, in © 
county jail, required exercise of discre-_ 
tion and judgment in light of facts r 


h 
vealed by investigation, and was 
“quasi-judicial”. SDC 12.1006.—Adam. 
son y. Minnehaha County, 293 N/ 


542. AY: 

The statute requiring board of coun 
ty commissioners to fix sum to compen- 
sate county for money expended for 
fuel, light, and other expenses in keep- 
ing state prisoners and United States 
prisoners in county jail, and sheriff to 
collect such sum from federal and state 
governments, was intended to make the 
United States share in operating e 
pense: of jail, and words ‘‘fuel, lig 
and other expenses’ were intended to — 


a 


exclude charges for depreciation and 
obsolescence, and committed determin-— 
ation of proper allocation of actual out 
of pocket expense as between state and — 
federal prisoners on a per prisoner ba 
is to board of commissioners. SDC 12. 
1006.—Adamson y. Minnehaha County 
N.W. 542. ihe 
That county was put to almost no 
extra expense in keeping federal pris-— 
oners in county jail was insufficient to 
overcome presumption of regularity at- 
tending board of county commissioners’ es 
resolution fixing expense of county for 
fuel and light in connection with k« : 
ing of federal prisoners at 25 cents per 
day, and hence sheriff was not entitled 
to recover from county the sum of 25° 
cents per day collected from federal — 
government for federal prisoners and 
paid by sheriff to county. SDC 12. ee, 
1003(29), 12.1006, 13.4610.—Adamson ~ 
v. Minnehaha County, 293 N.W. 542. SS 


PROCESS 


§1 

La. A litigant cannot, 
a summary action with an ordinary 
action, deprive the defendant of his 
right to have the ordinary action insti- 
tuted legally through service of the 
petition and citation and not by rule or de 
summary process.—In re A. A. A. Auto 
Merce ne Co., 200 So. 16, 196 ee 
GRE: geo 


refrain from the doing of some de- — 


scribed act, and mere notice which ~ 
contains no positive direction does not~ 

constitute process.—In re Smith’s Will, 
24 N.Y.S.2d 704, 175 Misc. 688, ad- 
Denes to 24 N.Y.S.2d 233, 175 Mise; 


4 


Pa.Com.Pl. Courts will not allow © 
process to be trifled with in a frivolous 
or capricious manner.—Chester Hous- — 
Be Authority v. Kincade, 30 Del.Co. 

y Fan a 

Pa.Orph, Process is the means of 

compelling the defendant to appear in 


court.—In re Gangloff’s Hstate, 8 Sch. | 
Reg, 200. ey reed 
Va. The purpose of all summonses | 


or processes, from whatever source they 
may emanate, is to give the party 
named as defendant notice of the time 
and place at which he is to make an- 
swer, and to afford him a reasonable 
opportunity to be heard.—Hiatt vy. 
Tompkins, 10 S.H.2d 489. ' 


§ 17 

Ind.App. Where action for injuries 
was instituted against a mining com- 
pany and plaintiff subsequently filed 
second amended complaint naming as 
defendant a corporation alleged to have 
operated mine under pretended lease 
to mining company which was not 
made a party defendant, and no sum- 
mong was served upon corporation, 
naming of corporation as a party de- 
fendant in the amended complaint was 
not sufficient to make it a party de- 
fendant. Burns’ Ann.St.1933, § 2-802. 


s 
Bh FS i17 
—Deep Vein Coal Co. v. Dowdle, 29 N. 
E.2d 806. ; ; % mL eae 

Under statute providing that a civil 
action is commenced by filing a com- 
plaint and causing a summons to issue 
thereon, the issuing of a summons ¢can- 
not be waived. Burns’ Ann.St.1933, § 
2-802.—Deep Vein Coal Co. vy. Dowdle, 
29 N.H.2d 806. : 

Ky. In action for sale of indivisible 
_ property jointly owned, process was 
necessary on cross-petition of mortga- 
gee for sale of land subject to mort- 
gage, in order to render valid the pro- 
N ceedings held under the cross-petition. 
_ Civ.Code Prac. §§ 490(2), 6$2.—Ohio 
Oil Co. vy. West, 145 S.W.2d 1035, 284 
PRESY 01 9.0: 
_ Miss. Every court has power to pre- 
vent abuse of its process.—Morrison v. 
ars peuerenty Mortgage & Trust Co., 199 

apy oO. C 
_  _N.Y¥.Sup. No action was commenced 
by the mere service of a complaint 
upon defendant without service of any 
- gsummons. Civil Practice Act, § 218.— 
Conkling Rug Co. y. Hinman, 29 N.Y.S. 
2d 244, 176 Mise. 842. 

- _ N.C, Service of summons is a juris- 
- dictional requirement.—Adams y. Cleve, 
10 S.H.2d 911, 218 N.C. 302. 

Ohio App. An oral agreement out of 
court by defendant’s counsel to a set- 
ting of case for trial did not operate 
as a “waiver” of service of summons 
or as an entry of “appearance” by 
: defendant, where agreement did not in- 
_-—-volve any request for action by trial 
court which would be a tacit recogni- 
tion of trial court’s jurisdiction over 
_ defendant, and it was not claimed that 
- agreement was made with approval of 
presiding judge and, by rule of trial 
court, oral agreements of counsel were 
not regarded unless made in open 
court, except stipulations for trial or 
continuances, made with presiding 
 judge’s approval.—Templeman vy. Hes- 
ter, 29 N.H.2d 216, 65 Ohio App. 62. 

- Tex.Civ.App. A waiver of notice exe- 
cuted prior to filing of a suit is void 
and will not support a judgment. = 
 $t.1925. art. 2224._Bragdon v. Wright, 
142 $.W.2d 703, error dismissed. 

‘Tex.Civ.App. Law, equity, and right 
require that defendants in civil suits 
be advised timely of any action 
against them so that they can make 
their defense.—American Mut, Liabili- 
_ty Ins. Co. vy. Morgan, 146 S.W.2d 329. 
+ Tex.Civ.App. Where intervenors’ 
only purpose of intervention was to se- 
cure release from receivership of 500- 
acre leasehold on their allegation that 
_ they were the sole owners thereof and 
_ that purpose they effectively accom- 
plished by judgment, they were not 
thereafter required to take notice of 
any further proceeding in the original 
- receivership, and the only method by 
which jurisdiction eould again be ex- 
 ercised over them or over their prop- 
erty more than 11 months after their 
dismissal therefrom, was by the serv- 
ice of process on them, by waiver of 
the issuance and service of process, or 
by a voluntary appearance.—Burrage 
v. Hunt, 147 S.W.2d 532, error dis- 
missed, judgment correct. 


Vt. Where writ by whieh action of 
contract against a national bank was 
instituted in Washington county court 
was in form prescribed by statute for 
writs of attachment but was served as 
a writ of summons, writ was void as 
in violation of federal statute provid- 
ing that no attachment shall be issued 
against national banking associations 
or their property before final judgment 
in any action in a state, county, or mu- 
nicipal court, and the county court, 
being without process, was without ju- 
risdiction of subject-matter and of per- 
son of bank even though writ was not 
served as an attachment. 12 U.S.C.A. § 
91; P.L. 1486, 1488, 2170, 9111, Forms 


= 
ere 
- 


2, 3—Hayden y. Caledonia Nat. Bank, 
20 A.2d 675, 112 Vt. 30 
§ 19 
Tex.Civ.-App. In action on county 


tax collector’s bond where tax collec- 
tor was cited, appeared and answered 
to original petition filed by the state, 
tax collector was charged with notice 
of the filing of all subsequent petitions 
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which did not materially change the 


cause of action originally theretofore 
asserted against him, and it was not 


necessary to give tax collector actual 
notice by citation of the filing of a 


fourth amended petition in which 
county and subdivisions were made 
parties plaintiff where collector’s coun- 
sel had actual notice of the filing of 
the amendment and the _ proceeding 
thereon. Vernon’s Ann.Ciy.St. _ art. 
2001.—American Indemnity Co. v. Hid- 
algo County, 146 S.W.2d 1076, error 
refused. 


§ 23 

Miss. Under statute providing that 
action in circuit court shall be com- 
menced by filing of declaration, clerk 
of court must issue process immedi- 
ately if process is not directed to be 
held up by party filing it, and the 
pie will not be deprived of the 
enefits of filing because of any de- 
fault or neglect of the clerk unless 
such default or neglect is attributable 
to plaintiff. Code 1930, § 520.—Shack- 
elford v. New York Underwriters Ins, 
Co., 198 So. 31. 

NJ. The prerogative writs of the 
Supreme Court may not be exercised 
by other tribunals.—Atlantie City v. 
Le Beck, 15 A.2d 653, 125 N.J.L.. 378, 
affirming 11 A.2d 602, 124 N.J.L. 310. 


§ 26 

Ohio App. Where a mandamus ac- 
tion is brought against a single defend- 
ant and service of summons cannot be 
made on such defendant in the county 
where the suit is brought, jurisdiction 
of the defendant cannot, in absence of 
special statutory authority, be acquired 
by service on the defendant by the 
sheriff of another county of a summons 
that has been issued to the sheriff, un- 
der statute providing that, when an 
action is rightly brought in any county, 
a summons may be issued to any oth- 
er county, against one or more of the 
defendants, at the plaintiff’s request. 
Gen.Code, § 11282.—State ex rel. Haw- 
ley v. Industrial Commission, 28 N.E. 
2d 654, 64 Ohio App. 271, affirmed 30 
N.B.2d 332, 137 Ohio St. 332. 

Pa.Super. The reason for statutes 
and rules allowing extra-county or 
other extra-territorial service when the 
action is brought in the jurisdiction 
where the cause of action arose is 
that such jurisdiction is the best place 
for trial because of the availability of 
witnesses, presence there of physical 
facts relevant to the issue, and other 
matters of similar nature. Pa.R.C.P. 
No.2252, 12 P.S.Appendix; 75 P.S. § 
738; 12 P.S. § 141.—Hartman v.. Dona- 
hue, 16 A.2d 691, 142 Pa.Super. 382. 


§ 29 

Ok1.Cr.App. The constitutional and 
statutory provisions requiring that the 
style of all process shall be ‘The 
State of Oklahoma” are “mandatory”. 
12 OklLSt.Ann. § 51; OkI.St.Ann.Const. 
ae 7, § 19.—Hslick y. State, 105 P.2d 
Pa.Com.Pl. Section 1406-B of the 
fiscal code of April 9, 1929, P.L. 343, 
72 P.S. § 1406, as amended, does not 
authorize the commonwealth to insti- 
tute, by petition and rule to show 
cause, a proceeding to compel respond- 
ents to pay for the maintenance of cer- 
tain patients in a state school. The 
code does not specifically authorize a 
rule as a substitute for the writ of 
summons. Jurisdiction by a court is 
acquired only where the parties have 
been brought in by proper legal process. 
Rule discharged and petition denied.— 
Commonwealth vy. Allegheny County, 88 
Pi. 589: 

The act of June 13, 1836, P.L. 568, 
12 PS. § 161 et seq., provides that 
personal actions, except in cases where 
other process shall be especially pro- 
vided, shall be commenced by a writ of 
Summons and prescribes the form for 
such summons. Motions are appro- 
priate only in the absence of remedies 
by regular pleadings and cannot be 
made available to settle important ques- 
tions or to dispose of the merits of a 
case.—Commonwealth Vv. Allegheny 
County, 88 P.L.J. 589. 

A petition for a rule under the act 
was defective, as a statement of claim 
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in assumpsit, where, ther 
averments as to how the amounts — 
came chargeable to the respondent, no 
that any of the patients mentioned have 
or had a legal settlement in the dis- 
trict at any time, or that the parents 
of the patients had any settlement in 
the district during the time alleged; 
or that any moneys were collected or 
attempted to be collected by the com- 
monwealth from said patients or 
parents.—Commonwealth y. Allegheny 
County, 88 P.L.J. 589. 

Pa.Orph. <A citation awarded by the 
Orphans’ Court, being a form of proc- 
ess, must issue in the name of the 
Commonwealth of Pennsylvania, other- 
wise the citation is void.—In re Gang- 
loff’s Estate, 8 See 200. 


Mich. Where summons was personal- 
ly served by ‘delivering copy thereof to 
defendant who was shown original 
summons bearing trial court’s seal, 
and no claim was made that process 
was not served within time fixed by 
court rule for designation of a return 
day, and copy notified defendant that 
bill of complaint had been filed against 
her and that defendant was required 
to have her appearance filed within 
15 days after service of summons, fail- 
ure to designate a return day in sum- 
mons was not prejudicial to defendant. 
Comp.Laws 1929, § 14066; Michigan 
Court Rule No. 14, § 1.—Rudell v. Un- 
jon Guardian Trust Co., 294 N.W. 132. 
295 Mich. 157. 

Mont. A _ sheriff’s power to serve a 
writ is derived from a writ addressed 
to himself, and outside of his baili- 
wick sheriff has no more power to 
serve process than a private citizen.— 
Merchants Credit Service v. Chouteau 
County Bank, 114 ee 1074. 

3: 


Pa.Com.Pl. A writ of summons is- 
sued more than 10 days before the 
next ensuing term of court violates the 
Act of June 138, 1836, P.L. 568, §§ 30 
and 31, 12 P.S. §§ 352, 353, and must 
be quashed,’ if made returnable not to 
the next ensuing but to the following 
term of court.—Gottshall v. Short Line, 


Ine., of PKGunGaL ata 40 D. & C. 284. 
42 
Cal.App. The fact that complaint 


was entitled as an unlawful detainer 
action and the summons was entitled 
as an unlawful detainer summons, did 
not determine the character of the ac- 
tion.—Martin v. Pacific Southwest Roy- 
alties, 106 P.2d 448. 

§ 45. 

Me. Under statutes relating to is- 
suance by clerk of courts of writs 
commencing civil actions, a writ must 
show on its face, either that it was 
issued by the clerk of courts for the 
county where it is entered, or that it 
was issued by the clerk of courts for 
another county and made returnable 
where entered, and a clerk may not 
sign writs which purportedly issue 
from a county other than his own. 
Rev.St.19305,.¢...91,. § 195. e...95). § ,2.— 
City of Belfast v. City of Bath, 15 
A.2d 249. 

Where writ commencing action for 
pauper supplies was properly signed 
by clerk of courts of Waldo county 
and made returnable in Sagadahoc: 
county but the printed name of the 
county ‘‘Waldo” was stricken and the 
name of the county ‘Sagadahoc’ in- 
serted, writ was invalid on ground 
that as so changed it was ostensibly 
signed by clerk of Sagadahoc county 
when in fact it was signed by clerk 
of Waldo county and that under stat- 
utes clerk could not sign writ pur- 
portedly issuing from a county other 
than his own. Rey.St.1930, ec. 91, § 
19; ¢. 95, § 2.—City of Belfast v. City 
of Bath, 15 A.2d 249. 

Okl. A summons which was issued to 
sheriff, notified defendant that he had 
been sued by plaintiff in district court, 
was issued under seal of court clerk 
of the county and bore name of such 
court clerk and signature of deputy on 
back thereof, and which contained cor- 
rect number of case, and was certified 
as true copy by undersheriff although 
not signed by court clerk at place for 
signature on its face, was sufficient 


_ and defects were amendable, since they 
were of form rather than of substance. 
- 12 OKLSt.Ann. § 317.—Harden v. Kifer, 
_ 111 P.2d 490. : 


§ 48 

Mich. Where name of firm appearing 
as attorneys for plaintiff was typewrit- 
ten beneath underwriting on summons 
on which return of service was made 
there was sufficient compliance with 
statutory requirement that process be 
subscribed or endorsed in name _ of 
plaintift’s attorneys. Comp.Laws 1929, 
§ 14065.—Rudell v. Union Guardian 
Trust Co., 294 N.W. 132, 295 Mich. 157. 


' § 49 
D.C.Mich. The stamp used by Com- 


mon Pleas Court of City of Detroit on 


summons, authorizing particular per- 
son not interested in the cause to serve 
the writ, is used to designate particu- 
lar person other than constable to 
make service, has nothing to do with 
pluries summons, and hence is not re- 
quired on all of successive pluries 
summonses. Rules of Common Pleas 
Court for City of Detroit, Rule 6.— 
Schram v. Rosenfield, 36 F.Supp. 449. 

Ga. Statutory authority to issue and 
serve a second original process is limit- 
ed to cases where there are two or 
more defendants joined in the same ac- 
tion, and one or more resides in the 
county where suit is brought and one 
or more _ resides in another county. 
Code, § 81-215.—Scott vy. Scott, 15 S. 
E.2d 416. 


Mich. Litigants are charged with 
knowledge of date stated in process on 
or before which service must be ob- 
tained, and are bound to know that 
upon failure of service within specified 
time, the process server must make 
and file proof of nonservice within five 
days after last date specified for serv- 
ice, and that if they desire an alias 
issued “as of course’, it must be is- 
sued within 10 days after process serv- 
er files proof of nonservice. Supreme 
Court Rules, Rules 13, 14.—Home Sav. 


Bank vy. Young, 295 N.W. 474, 295 
Mich. 725. 
Ohio App. Where plaintiff instituted 


action on August 4, 1938, for personal 
injuries allegedly received on Septem- 
ber 11, 1937, and on August 5, 1938, 
summons was served on defendant, 
who did not become 21 years of age 
until August 19, 1939, as though de- 
fendant were an adult, and defendant 
filed answer on November 15, 1938, 
and fact that defendant was a minor 
when summons was served was not 
brought into record until December 29, 
1939, when defendant filed motion to 
quash service of summons, and motion 
was sustained on February 23, 1940, 
personal service of alias summons on 
defendant on February 27, 1940, gave 
trial court jurisdiction over defendant’s 
person. Gen.Code, §§ 11231, 11279, 
11291, 11309, 11310. 11311.—Temple- 
man v. Hester, 29 N.E.2d 216, 65 Ohio 


App. 62. 
§ 55 


Ky. If clerk makes an order warn- 
ing a defendant on whom personal 
service is impossible, on the affidavit of 
an agent or attorney of plaintiff in the 
abseuce of a showing of the affiant’s 
connection with the plaintiff and fact 
that plaintiff was absent from the 
county, warning order would be fatally 
defective. Civ.Code Prac. § 58, subd, 
5, and § 550.—Moorman v, Taylor, 147 
S.W.2d 1021, 285 ae 347. 


Del.Super. There are two methods 
of service of process, one is “actual 
service of process’, as by reading orig- 
inal process to defendant or deliver- 
ing to him a copy. thereof, and the 
other is a “substitutional service of 
process”, as by leaving a copy of the 
process at detendant’s residence when 
he is absent, or by some form of no- 
tice by mail or publication as_ the 
statute may direct.—McCoy v. Hick- 
man, 15 A,2d 427. 

Personal service of process is  pri- 
mary method of obtaining jurisdiction 
over person of a defendant, and, in 
absence of a statute authorizing a 
substantial method, service of process 
must be personal.McCoy v. Hickman, 
15 A.2d 427. 
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N.Y¥.Sup. Service of process is a mat- 
er of ‘‘adjective law” since it relates to 
and deals with the mechanics of prac- 
tice and procedure, the legal machinery 
by which the substantive law is made 
effective-—Kuris v. Pepper Poultry Co., 
21 N.Y.S.2d 791, 174 Mise. 801. 

Va. The fact of service gives the 
court jurisdiction, and return is mere- 
ly evidence of the jurisdictional fact, 
and if it fails to show the facts it may 
be amended to show them, but if 
there has been no service in fact, ju- 
risdiction fails.—Buttery v. Robbins, 
14 S.E.2d 644, rs VaiiS68ie, 

67 

UiLApp. An attorney whose name 
did not appear in record as attorney 
for plaintiff was authorized under stat- 
ute to serve summons in a tort action. 
Smith-Hurd Stats. ec. 110, § 130.—Bur- 
ton -v. Cahill, 34 N.H.2d 127, 810 IIL 
App. 398. 


§ 68 

Mont. A sheriff’s power to serve a 
writ is derived from a writ addressed 
to himself, and outside of his baili- 
wick sheriff has no more power to 
serve process than a private citizen.— 
Merchants Credit Service v. Chouteau 
County Bank, 114 P.2d 1074. 
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§ 71 

Iowa. Process from the tribunals of 
one state cannot run into another 
state, and summon parties there domi- 
ciled to leave its territory and respond 
to proceedings against them.—Allen y. 
Allen, 298 N.W. 869, 230 Iowa 504. 

N.Y.Dom.Rel.Ct. Process from the 
tribunals from one state cannot run 
into another state and summon parties 
there domiciled to leave its territory 
and respond to proceedings against 
them.—Smith v. Smith, 29 N.Y.S.2d 469. 


§ 74 

Mich. Litigants are charged with 
knowledge of date stated in process on 
or before which service must be ob- 
tained, and are bound to know that 
upon failure of service within specified 
time, the process server must make 
and file proof of nonservice within five 
days after last date specified for serv- 
ice, and that if they desire an alias 
issued ‘‘as of course’, it must be issued 


within 10 days after process server 


files proof of nonservice. Supreme 
Court Rules, Rules 13, 14.—Home Sav, 
Bank v. Young, 295 N.W. 474, 295 
Mich. 725. 

§ 76 


Mich. Where copy of summons was 
personally served on defendant, who 
was shown original summons bearing 
trial court’s seal, and there was suffi- 
cient compliance with statutory re- 
quirement that process be subscribed 
or endorsed in name of plaintiff’s at- 
torneys, and no claim was made that 
process was not served within time 
fixed by court rule for designation of 
return day, service was sufficient to 
give trial court jurisdiction over de- 
fendant’s person. Comp.Laws 1929, §§ 
14065, 14066: Michigan Court Rule 
No. 14. § 1.—Rudell v. Union Guardian 
Trust Co., 294 N.W. 132, 295 Mich. 157. 

§ 92 

Towa, Where a person residing in 
one jurisdiction is induced by false 
pretenses or representations to come 
into another in order that service may 
be obtained upon him, the jurisdiction 
acquired is fraudulently obtained and 
judgment is void.—Miller vy. Acme Feed, 
293 N.W. 637. 

If jurisdiction of Illinois court was 
fraudulently obtained, defendant was 
not required to appear or defend in II- 
linois.—Miller v. Acme Feed, 293 N.W. 
637. 

94 


§ 

C.C.A.Tex. Statutes authorizing pro- 
ceedings without personal service are 
in derogation of common law and must 
be strictly followed. _Rev.St.Tex.1925, 
art. 2039.—Fisher v. Jordan, 116 F.2d 
183, reversing 32 F.Supp. 608. 

Del.Super. There are two methods 
of service of process, one is “actual 
service of process”, as by reading orig- 
inal process to defendant or delivering 
to him a copy thereof, and the other 
is a “substitutional service of process”, 
as by leaving a copy of the process 


ee 


§ 95, 


at defendant’s residence when he is — 


mail or 
direct.— 15 A2d 
427. : 

Ky. The provisions of the code in 
proceedings on constructive 


cCoy y. Hickman, 


absent, or by some form of notice by 
popcatis as the statute may 


o- 
, 


service _ 


must be literally followed, and noth- — 


ing short of a substantial compliance 


will give the court jurisdiction.—Moor- | 
man vy. Taylor, 147 S.W.2d 1021, 285 — 


Ky. 347. 
N.Y.City Ct. 
service of summons on a nonresident 


doing business within, the state was 


enacted in order to confer upon the 
au of the state personal jurisdic- 
10n 


The statute relating to 


z 
f 
r 


» 


over a nonresident engaged in — 


business in the state in any cause of — 


action growing out of the business 


by substituted service on the person i 
of th 


charge of the local business 3 
Civil Practice Act, § 2 


nonresident, 


an 
b.—Miller v. Swann, 28 NXS2d 247, i 


176 Misc. 607. 


by 


N.Y.City Ct. The statute relating to 


service of summons on nonresident 
natural persons doing business withi 
the state should be liberally cons : 
in order to accomplish the purpose 
which it was enacted. Civil Pract 
Act, § 229-b.—Miller v. Swann, 28 N 
S$.2d (247, 176 Misc. +607. ; Live 

N.Y.City Ct. 


He 


giving rise to plaintiff’s cause of ac- 


tion occurred, and various other build- — 


ings owned by the owners, was in 


rf) 


a 


K 
A real estate corpora-— 
tion, which managed nonresident own- 
ers’ building where alleged accident 


Me 


eo 


ia 


_ 


i, 
‘4 


>. 
7 


charge of the owners’ business within — 


the state, 
service of summons 


doing business within the state, so 


that service of summons, 


complaint, — 
and notice on vice president of the 


within statute relating to 
on ee 


corporation was sufficient service on 
the owners. 
b.—Miller v. Swann, 28 N.Y.S.2d 247, 
176 Misc. 607. ¥ 


Civil Practice Act, § 229- 


ae 
i 


See McCowan vy. Menasco Mfg. Co. 


[1941] 2 Dom.L.R. 793. 


§ 95 
Iowa, Substituted service may 
sufficient in all actions which are sub- 
stantially proceedings in rem, but 
where the entire object of the action is 
to determine the personal rights and 
obligations of defendants, that is, 


where the action is merely ‘in per- — 


sonam’’, constructive service upon a 
nonresident is ineffectual for any pur- 
pose.—Allen y. Allen, 
230 Iowa 504. 
N.Y.Sup. Action which sought ad- 


judication regarding rights of parties 


Vere 


belt! 


pay 


298 NOW. 8695 =: 


p 


a 


‘ 


a) 


y 
, 


to specific personalty in hands of trus-— ‘ 


tee within 


state and Sought to have i 


plaintiff adjudged to be beneficial own- 
er of one-half of defendant’s life in-— 


terest in corpus of trust and to have 
defendant adjudged to be trustee for 
plaintiff’s benefit was an action within 
statute authorizing personal 
without the state, but in so far as 
complaint sought specific performance 
of agreement and , 
defendant to account to plaintiff and to 


service > 


a decree directing ~ 


pay over funds to her, action was for — 
a judgment in personam which could ~ 
not be granted where service was made — 


without the state. 


§ 235.—_Engel v. Engel, 22 N.Y.S.2d 
445, 
N.Y.City Ct. Cause of action in fa- 


vor of lodger in house leased by non- 
resident owners to a tenant, for in- 
juries sustained as a result of fire al- 
legedly caused by owners’ negligence, 
was one “arising out of business” of 
the owners, within statute relating to 
service of summons on nonresidents 
doing business in the state in any ac- 
tion arising out of such business, since 
it was an incident of ownership, opera- 
tion, and management of owners’ real- 
ty that lodger was injured. Civil 
Practice Act, 229-b.—Miller  v. 
Swann, 28 N.Y.S.2d 247, 176 Misc. 607. 

The statute relating to service of 
summons on nonresidents doing busi- 
ness within the state was not intended 
to apply only in favor of such persons 
as are in a contractual relationship to, 
or in privity with, a nonresident, and 
sole test of applicability of statute is 


Civil Practice Act, | 


3 § . 96 ‘ i 
py whether cause of action, whether based 
on tort or contract, arises out of the 


nicipal Court Code, § 23; 


conduct of the business of the nonresi- 
dent. 


Civil Practice Act, § 229-b.— 
Miller v. Swann, 28 N.Y.S.2d 247, 176 


Mise. 607. 


3 § 96 
D.C.S.C. The purpose of South Caro- 


lina statute relating to service of sum- 
“mons 


in general 


: tate by nonresident natural persons 
s not imply consent to be bound 


by the process of its courts.—Hensley 
ENE : 
_. The fact that nonresident defendant 
who owned land in South Carolina 


een, 36 F.Supp. 671. 


nsacted within the state such busi- 
S as was incident to the ownership 
of eet did not render such de- 


Large, p. 486.—Hensley v. Green, 36 
upp. 671. 
-City Ct. Nonresidents of New 
who owned numerous buildings 
the state which were managed for 
nonresidents by real estate agents, 
e “engaged in business” within the 
®, Within statute relating to service 
mmons on nonresidents who en- 
in business within the _ state. 
Practice Act, 229-b.—Miller_ v. 
‘ann, 28 N.Y.S.2d 247, 176 Misc. 607. 
8 


; $9 
 N.J.Cir.Ct. “Abode” is one’s fixed 
ace of residence for the time being, 
- the place where a person dwells, 
and “usual place of abode’ is place 
here defendant is actually living at 
e service of process is made, and is 
much more restricted term. than 
residence.”—Augustus Co,, for Use of 
rgeois, v. Manzella, 17 A.2d 68, 19 
-Mise. 29. 
§ 99 


_ IlLApp. The service of process by 

aving a copy thereof at the house of 
defendant’s son with a maid employed 
by the son and by mailing a copy 
thereof to the same house, which had 
ver been defendant’s usual place of 
ode, and where it appeared that the 
maid was not employed by defendant 
and was not a person of his family, was 
sufficient to give court jurisdiction of 
erson of defendant under statute pro- 
viding for substituted service of proc- 
ess. Smith-Hurd Stats. c. 110, § 137. 
Albers v. Bramberg, 32 N.E.2d 362, 
8 Ill.App. 463. \ 


Ms ; § 103 
- N.Y.Sup. Where substituted service 
of summons was made at defendant’s 


place of business and not at his resi- 
dence, and it did not appear in the af- 
fidavit that defendant’s residence could 
not be found, service was void. Mu- 
Civil. Prac- 
tice Act, § 231.—Weinstein v. Potash- 
nikoff, 25 N.Y.S.2d 314. 

See Nowicki v. Nowicki and Stanisz 


[1941] 2 Dom.L.R. 732. 


§ 105 

Ill. For a service by publication to 
be binding on parties as ‘unknown 
owners’’ there must be a well directed 
effort to ascertain the names and ad- 
dresses of the unknown owners and 
parties, and the inquiry must be ag full 
as the circumstances of situation per- 


mit.—Callner y. Greenberg, 33 N.H.2d 
437, 376 Ill. 212, reversing 26 N.E.2d 


675, 304 Ill.App. 501, transferred 23 


 N.H.2d 29, 372 Ill. 176, 


Ky. The failure of defendant to re- 
ceive notification of suit, or irregulari- 
ties in report of warning order attor- 
ney do not avoid jurisdiction of trial 
court acquired by making of warning 
order, in absence of showing that state- 
ments contained in affidavit in support 
of warning order were fraudulently 
made for purpose of conferring ap- 
parent jurisdiction on trial court.— 
Ohio Oil Co. v. West, 145 S.W.2d 1035. 
284 Ky. 796. 

Mo.App. A 


statute providing for 


service of process by publication, being 
in derogation of common law, must. be » 
strictly construed, and when reliance 
is placed on judgment obtained on 
constructive notice, it must appear that 
such notice was given in strict compli- 
ance with statute, but when publica: 
tion is properly had and proved, de- 
fendant is as effectually served with 
process as if served by summons in 
ordinary manner, and final judgment 
rendered on such service is no less 
conclusive or impervious to collateral 
attack for defects or imperfections not 
apparent on face of record than judg- 
ment rendered on personal service, 
where no question of actual notice is 
involved.—Williams v. Luecke, 152 S&S. 
W.2d 991. 

N.Y.Sup. An order of publication of 
summons in action to recover money 
only against nonresident cannot: be 
made, except on proof that nonresi- 
dent’s property within the state has 
been seized.—Zeide v. Flexser, 25 N.Y 
S$.2d 610, 175 Mise. 911. 

A creditor suing to set aside as fraud- 
ulent a conveyance of nonresident debt- 
or’s property to corporation under debt- 
or’s domination and control, allegedly 
made with intent to hinder and delay 
creditor, was entitled to service of sum- 
mons and complaint pursuant to order 
of publication, notwithstanding that 
ereditor had not obtained judgment 
against debtor, and that warrant of at- 
tachment had not been made, since 
warrant would have been of no avail 
in as much as debtor had parted with 
record legal title. Debtor and Creditor 
Law, § 279; Civil Practice Act, §§ 232, 
subd. 6, 917, subd. 1.—Zeide v. Flexser, 
25 N.Y.S.2d 610, ae Mise. 911. 


Mo.App. A _ statute providing for 
service of process by publication, being 
in derogation of common law, must be 
strictly construed, and when reliance 
is placed on judgment obtained on con- 
structive notice, it must appear that 
such notice was given in strict compli- 
ance with statute, but when publication 
is properly had and proved, defendant 
is as effectually served with process as 
if served by summons in ordinary 
manner, and final judgment rendered 
on such service is no less conclusive 
or impervious to collateral attack for 
defects or imperfections not apparent 
on face of record than judgment ren- 
dered on personal service, where no 
question of actual notice is involved.— 
Williams v. Luecke, 152 S.W.2d 991. 

§ 114 

N.Y.Sup. An action to impress 
French bank’s deposit account in New 
York bank with trust for plaintiff as 
owner of federal reserve notes, trans- 
mitted for deposit to such account by 
Canadian bank on instructions from 
French bank as plaintiff’s agent with- 
out plaintiff's knowledge, was “action 
in equity” to establish and enforce 
equitable lien in nature of resulting 
trust on such account, so that Supreme 
Court acquired jurisdiction over French 
bank through service of process there- 
on by publication under order of such 
court as against contention that action 
was not in rem. Civil Practice Act, 
§ 232, subd. 6.—Feuchtwanger v. Cen- 
tral Hanover Bank & Trust Co., 27 
N.Y.S.2d 518. 

144 


8. 

Mont. Under statute affidavit must 
show evidentiary facts upon which the 
ultimate fact is asserted that defendant 
resides out of state before a valid order 
for publication of summons can be 
made, and a naked allegation that de- 
fendant resides out of state, without 
a statement as to where defendant ac- 
tually resides, is not sufficient without 
a recitation of facts upon which the 
ultimate fact is based, especially where 
affidavit recites that defendant’s last 
known residence was in the _ state. 
Rey.Codes 1935, § 9482.—Aronow v. An- 
derson, 104 P.2d 2. 

§ 178 

Mo.App. When sheriff made non est 
return of summons, it became proper 
for court to make order $f publication 
directed to defendants after first satis- 
fying itself that process could not be 


nv ‘ 


1939, § 893, Mo.St.Ann. § 741, p. 


Ne ee edie v Suis 
served on them, and was possi 
for court to become satisfied of suc 
fact from. nothing more than return, — 
though it was not restricted to return) 
in ascertaining whether defendants 
could be found within jurisdiction se 
that another summons could be served 
on them. Rey.St.1939, § 893, Mo.St 
Ann. § 741, p..964.—Williams vy. Luecke. 
152 S.W.2d 991. 
§ 182 
Mo.App. The 


judge’s signature of 


‘order of publication, issued after sher- 


iff’'s non est return of summons, is not 
essential to validity of such order filed 
on regular day of court during trans. 
action of its official business. soy 
Williams v: Luecke, 152 S.W.2d 991 


§ 194 ; 
Mo. When the law is driven from 


necessity to authorize judgment that 


will affect property rights of absent or 
unknown defendant on notice by mere 
publication in a newspaper, it de- 
mands strict compliance with terms of 
statute under which publication pur- 
ports to have been made.—Delta Real- 
ty Co. v. Hunter, po! SoW.2d 45,2) 
1 


§ 213 

Mo.App. A state may not invade the 
jurisdiction of another state and, by 
service of process outside its own ter- 
ritorial limits, compel a person resident 
in such other state to submit himself 
to its authority.—Fisk v. Wellsville 
Fire Brick Co., 145 S.W.2d 451. 

N.Y.App.Div. Service of process for 
the purpose of affording a state court 
jurisdiction in an action in personam 
may not be effected outside the terri- 
torial limits of such state—Karpf v. 
pre 23 N.Y.S.2d 745, 260 App.Div. 
701. 


Pa.Super. The common-law rule that 
in action in personam process must be 
served personally within jurisdiction 
of the court in which action was com- 
menced prevails unless statute clearly 
provides a different method of service. 
—Hartman vy. Donahue, 16 A.2d 691, 
142 Pa.Super. 382. : 

The reason for statutes and rules 
allowing extra-county or other extra- 
territorial ;service when the action is 
brought in the jurisdiction where the 
cause of action arose is that such juris- 
diction is the best place for trial be- 
cause of the availability of witnesses, 
presence there of physical facts rele- 
vant to the issue, and other matters 
of similar nature. Pa.R.C.P.No.2252, 
12 P.S.Appendix; 75 B.S. § 738;° 12 
P.S. § 141.—Hartman vy. Donahue, 16 
A.2d 691, 142 Pa.Super. 382. 


§ 226 

Ohio App. Where nonresident was 
present in the state under a subpena 
to testify in a receivership proceeding, 
and for no other purpose, and non- 
resident was formally made a party to 
proceeding and served with summons 
as she entered the trial courtroom, de- 
nial of motion to quash the service 
of summons was error, notwithstand- 
ing that nonresident participated in 
normal social activities while visiting 
in the jurisdiction of court.—Roos y. 
H. W. Roos Co., 28 N.H.2d 1008, 64 
Ohio App. 464. 

A nonresident present in the state 
under a subpcena to testify in a re- 
ceivership proceeding was not required 
to refrain from visiting her friends 
and participating in normal social ac- 
tivities on pain of subjecting herself 
to the jurisdiction of state court.—Roos 
y. H. W. Roos Co., 28 N.E.2d 1008, 64 
Ohio App. 464, 

§ 227 


Tenn. A nonresident defendant in a 
criminal case is not immune from the 
service of civil process while coming in- 
to or going out of a jurisdiction unless 
the prosecution is instituted in bad 
faith for the bare purpose of bringing 
such party into the jurisdiction to be 
served with civil process.—Broaddus y, 
Partrick, 149 S.W.2d 71. 

Where, in contempt proceeding in 
probate court of Shelby county, an at- 
tachment for body of defendant was is- 
sued and an order directed sheriff of 
Davidson county wherein defendant re- 
sided to take defendant into custody, 


Y BS) ye nty probate court 
ointed time when hearing was 

poned, and a pearance bond con- 
inued, defendant appearing in Shelby 
county at time of the postponed hear- 
ing was not immune from service of civ- 
il process, since he was not voluntarily 
appearing in Shelby county.—Broaddus 
y. Partrick, 149 S.W.2d 71. 


§ 247 
Cal.App. A nonresident United 
States army officer who was in the 


state on official business during na- 
tional emergency was not, as a matter 
of “public policy”, exempt from proc- 
ess in a civil action brought by his 
divorced wife to recover from him mon- 
ey allegedy due under a written con- 
tract for the support of a minor child 
of the parties. Act Cong. March 8, 
1918, 40 Stat. 440; Soldiers’ and Sail- 
ors’ Civil Relief Act of 1940, 50 U.S.C. 
A. Appendix, § 510 et seq.—Tulley vy. 
Superior Court in and for Alameda 
County, 113 P.2d°477. 

Courts should only exempt nonresi- 
dent members of the armed forces. who 
are in the state during the period of 
emergency from process in a civil ac- 
tion, where the Legislature has not 
acted in the matter.—Tulley v. Superior 
Court in and for Alameda County, 113 
P.2d 477. 

If Congress has determined that pub- 
lie interest does not require that non- 
resident members of the armed forces 
within a state during period of emer- 
gency shall be absolutely free from 
civil process, the District Court of Ap- 
peal should not determine that public 
policy requires such an extreme pro- 
tection. Act Cong. March 8, 1918, 40 
Stat. 440; Soldiers’ and Sailors’ Civil 
Relief Act of 1940, 50 U.S.C.A, Appen- 
dix, § 510 et seq.—Tulley v. Superior 
Court in and for Alameda County, 113 
P.2d 477. 

‘ § 257 

Ga.App. If there was personal serv- 
ice of a copy of petition and process 
on defendant by sheriff, the making of 
an entry of service upon petition would 
have been a ‘ministerial act’ upon 
sheriff’s part and an act which sheriff 
presumably performed.—Benton v. 
Maddox, 16 S8.H.2d 141. 

Mich. Litigants are charged with 
knowledge of date stated in process on 
or before which service must be ob- 
tained, and are bound to know that 
upon failure of service within specified 
time, the process server must make and 
file proof of nonservice within five days 
after last date specified for service, 
and that if they desire an alias issued 
“as of course’, it must be issued with- 
in 10 days after process server files 
proof of nonservice. Supreme Court 


Rules, Rules 13, 14.—Home Sav. Bank 
“v. Young, 295 N.W. 474, 295 Mich. 
W252 

Va. The fact of service gives the 


court jurisdiction, and return is mere- 
ly evidence of the jurisdictional fact, 
and if it fails to show the facts it may 
be amended to show them, but if there 
/ has been no service in fact, jurisdic- 
tion fails.—Buttery v. Robbins, 14 S. 
E.2d 544, 177 Va. 368. 
§ 258 
Mich. The plaintiffs were chargeable 
with knowledge of the return day of 
the original summons, and failure of 
sheriff to make return thereof.—Krui- 
genga v. Fuller, 299. N.W. 787, 299 
Mich. 9 
§ 264 


Mich. The plaintiffs were chargeable 
with knowledge of the return day of 
the original summons, and failure of 


sheriff to make return thereof.—Krui- 
zenga vy. Fuller, 299 N.W. 787, 299 
Mich. 9. 
§ 265 
Pa.Com.Pl. Rule of Court No. 220 


provides that the notice and _ service 
shall be proved by producing a copy 
of the notice with an affidavit of serv- 
ice thereto attached, indicating the 
time, place and manner of such serv- 
ice. If service be made by registered 
mail, as provided by Rule 218, the 
registered return receipt given by the 
party served shall be also attached to 


_of an execution, 


| sath ee of. service —Messersmith v. . 


Thomas, 8 Sch.Reg. 


' The service must ° ‘be expressly set 


forth in the certificate, the nature of 
the notice, the fact of service, the tirne, 
place and manner of service cannot be 
left to inference. >—Messersmith vy. Thom- 
as, 8 Sch.Reg. ee 

3 


Ky. The report of a warning order 
attorney for absent nonresident de- 
fendant should have stated that attor- 
ney advised defendant of nature and 


pendency of action.—Bell v. Bell, 152 
S.W.2d 263, 287 Ky. 7. 
§ 279 

La.App. Opportunity to prove by 


deputy sheriff that he served citation 
on defendant’s wife at grocery store 
rather than at defendant’s residence as 
shown by return was properly denied 
since an officer cannot testify to any- 
thing that would vary, contradict and 
break down his official returns on the 
citation, though he may testify to in- 
cidental and collateral facts in support 
of his returns and in order to show 
the validity of his acts. Act No..179 of 
1918, § 1(9)._Smith v. Crescent Chey- 
rolet Co., 1 So.2d 421. 

Mo.App. The return of sheriff on a 
summons is a record of the court which 
cannot be impeached or contradicted 
by parol evidence.—State ex rel. Fra- 
zier v. Green, 143 S.W.2d 64. 


§ 292 

Ga.App. In proceedings wherein de- 
fendant filed an affidavit of illegality 
to the levy on defendant’s personalty 
of an execution in favor of plaintiff 
alleging that defendant was not served 
with petition and process in action in 
which judgment upon which execution 
was issued was rendered, whether de- 
fendant had successfully impeached 
sheriff’s return of service was for jury 
under the evidence, and, where defend- 
ant’s testimony was positive and unim- 
peached that he was not served, jury 
was authorized to find that defendant 
had not been served. Code, § 81-214.— 
Benton v. Maddox, 16 §.B.2d 141. 

La.App. The return of an officer on 
judicial process is presumed to be cor- 
rect and should not be overthrown ex- 
cept by clear and convincing evidence, 
—Smith v. Crescent Chevrolet Co., 1 So. 
2d 421. 

The presumption that return of a 
sworn officer on judicial process is 
correct cannot be overcome by the un- 
eorroborated evidence of a single wit- 
ness.—Smith vy. Crescent Chevrolet Co., 
1 So.2d 421, 

Uncorroborated testimony of defend- 
ant’s wife that citation was served on 
her in grocery store in which she was 
working was insufficient to overcome 
presumption of correctness attaching to 
recital in return that citation was 
served on her at defendant’s domicile.— 
Smith v. Crescent Chevrolet Co., 1 So. 


2d 421. 
§ 293 


C.C.A.Va. On motion to quash re- 
turn of service of summons, statement 
in officer’s return that person served 
was agent of defendants, which state- 
ment was merely a conclusion of the 
officer, was not conclusive and binding 
upon court.—Cannon v. Time, Ine., 115 
F.2d 423. 

Ga.App. Although burden was upon 
defendant, in proceedings wherein de- 
fendant filed an affidavit of illegality 
to the levy on defendant’s personalty 
to show not only that 
defendant was not served with petition 
and process in action in which judg- 
ment upon which execution was issued 
was rendered, but that defendant tra- 
versed the sheriff’s entry of service at 
the first term of court after notice to 
defendant of entry and before plead- 
ing to merits, defendant could establish 
such facts by evidence satisfactory to 
jury, and while sheriff’s return of serv- 
ice was evidence of a high order and 
could only be set aside upon evidence 
which was not only clear and convine- 
ing, but the strongest of which nature 
of case would admit, it was not con- 
elusive as to service. Code, § 81-214.— 
Benton v. Maddox, 16 8.W.2d 141. 

Tll.App. Although sheriff's return on 


in stated with Teemene 66 service eat { 
of, such return was not conclusive — 
and could be shown to be untrue by — 
person upon whom summons was al- — 
legedly served by the filing of a special — 
limited appearance and motion, sup- 
ported by affidavits challenging truth 
of return, to quash the service of the — 
summons under statute providing for. 
motion to dismiss action for want eS 
jurisdiction over person of. detenta7 ia 
Smith-Hurd Stats. ¢. 110, § 172(a).— 
Albers v. Bramberg, 32 N..2d 362, ‘oe 
Il.App. 463. ; 
La.App. The return of an officer, on 
judicial process is presumed to be cor- a 
rect and should not be overthrown ex- — 
cept by clear and convincing evidence ay 
—Smith y. Crescent Chevrolet Co., i 
So.2d 421. 
A valid judgment cannot be rendereé 
without legal citation, but to avoid w ( 
certainty and confusion, great reliance 
must be placed on returns made by Ges: a 
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false return.—State ex rel. 
Green, 148 S.W.2d 64. 

Va. A sheriff may stand by his 
turn, which in turn must stand i 
sheriff so elects, and a return unamen 
ed stands and cannot be attacked col- ; 
laterally.—Buttery y. Robbins, ee 
2d 544, 177 Va. 368. 297 


Mont. In the adsence of aeaeaee Bee 
ing officer’s return conclusive or the 
only evidence of the manner of execu 
ing process, the facts with respect to 


tent evidence, where it is not attempted 

to contradict. the return.—Smith _ 

Hamill, 112 P.2d ee 111 Mont. 585 
6 


§ 3 

D.C.S.C. Even if nonresident defend. ae 
ant was amenable to substituted sery- 
ice in South Carolina because of Rise 
transaction of business within — pches 
state, proof that the defendant mai 
tained his place of business at a poin 
other than the plant of corporation 
where service was made by delivering — 
copy of summons to alleged agent o 
defendant, established that the de- 
fendant was not legally served with | ng 
process. Code 8.C.1932, § mes be 
Hensley v. Green, 36 F.Supp. 671. 

Ky. In action ‘for sale of indivisible es, a 
property jointly owned, wherein mort- 
gagee filed cross-petition for sale of ee 
property subject to mortgage, testi-— ost 
mony in support of claim of joint | 
owners that they ‘had not been served 
with process on cross-petition was in- 
sufficient to impeach officer’s return. 
where testimony did not meet require 
ment that to accomplish such a re — 
sult, the evidence must be clear and — 
convincing. Civ.Code Prac. § 490(2)— 
Ohio Oil Co. v. West, 145 S.W.2d 1035. 
284 Ky. 796. 


§ 308 a 
Mont. Where deputy clerk made 
oath to an affidavit before a competent © 
attesting officer that copy of summons 
was mailed to defendant, such affidavit, 
though unsigned, was sufficient to con- 
stitute an “affidavit” and evidence of. 
facts therein stated.—Smith vy. Hamill, 
112 P.2d 195, 111 Mont. 585: i 
Pa.Com.Pl. Rule of Court No. 220 
provides that the notice and _ service 
shall be proved by producing a copy 
of the notice with an affidavit of serv- 
ice thereto attached, indicating the 
time, place and manner of such service. 
If service be made by registered mail, 
as provided by Rule 218, the registered 
return receipt given by the party served 
shall be also attached to such proof of 
service. —Messersmith v. Thomas, 8 Sch. 


Reg. 
§ 320 
N.Y.Sup. Where process was served 
on G.H.C. though summons and com- 
plaint named as a defendant only G, 
H. C., Jr., and G.ELC. did not answer, i 
but complaint as a whole fairly ap- 


7" 


 § $20 
prised him that he was the party the 
action was intended to affect, jurisdic- 
tion over G.H.C. was acquired, and, 
the defect in description could be 
cured by amendment.—Gerdes v. Reyn- 
_" olds, 28 N.Y.S.2d 622. 
hit id Wt. Process prohibited by law is 
~~ void, and defect in such process can- 
not be cured by waiver, consent or 
agreement.—Wnosburg Grain Co, vy. 
Wilder, 20 A.2d ee Vt. 11. 


_ App.D.C. Where record did _ not 
show that registered letter intended 
to serve process of the Small Claims 
and Conciliation Branch of the Mu- 
nicipal Court of the District of Colum- 
bia was delivered by postman to ad- 
_ dressee or any other responsible per- 
* son qualified to receive addressee’s 
_. Tegistered mail, that notice came to 
addressee’s attention within a reason- 
able time after delivery and before 
return day, that notice was refused by 
the defendant and not delivered for 
that reason, or that return receipt 
howed delivery to defendant or a rep- 
resentative or agent of defendant and 
late of delivery or refusal by defend- 
t, as required by statute and court 
rule promulgated under statute, at- 
empted service was insufficient, de- 
ault judgment should be vacated, and 
10tion to quash service should be 
granted. D.C.Code Supp. V, T. 18, §§ 
241, 241d(a, b), 241n; Rules for the 
Small Claims and Conciliation Branch 
the Municipal Court of the District 
of Columbia, rule 9(b, ¢, e).—Wise v. 
Herzog, 114 F.2d 486. 
Kan. Service of summons out of a 
district court in Kansas, on the Sec- 
retary of War of the United States 
when he chanced to be in Kansas on 
private affairs and not on official busi- 
ness, was ineffective tv subject him in 
his official capacity to the jurisdiction 
of the Kansas court, and such service 
- +was properly quashed on the timely 
" motion of his counsel appearing spe- 
cially.—Lyman Flood Prevention Ass’n 
' y. City of Topeka, 106 P.2d 117, 152 
pyran 484. «4 
 _N.Y.Sup, On defendant’s application 
- to set aside service of summons and 
complaint on ground service without 
the state was unauthorized and inef- 
§ fectual, complaint would be deemed to 
state good causes of action for pur- 
- poses of the application, where suffi- 
ciency of causes of action was not at- 
* tacked. Civil Practice Act, § 235.— 
. Engel v. Engel, 22 N.Y.S.2d 445. 
_ Ohio App. Whether defendant had a 
defense to plaintiff’s alleged cause of 
action was irrelevant to consideration 
of defendant’s motion to quash service 
_ of alias summons on ground that it 
had not been served within statutory 
period of limitation for bringing action 
nor within the 60 days’ saving period 
for issuance of alias summons. Gen. 
— Code, § 11231.—Templeman v. Hester, 
_ 29 N.E.2d 216, 65 Ohio App. 62. 
| See Morozuk vy. kedorek [1941] 2 
Dom.L.R. 774. 
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zB Alaska.) Where defendant was duly 
and regularly served with summons 
personally and in person and was also 
Served with order to show cause in 
like manner and court had jurisdiction 
of the cause before it, motion to quash 
service of summons ahd to discharge 
the rule to show cause was denied.— 


vib. 


iy 


a y. Town of Seward, 9 Alaska 
N.Y.Sup. New York court would re- 


fuse to accept jurisdiction of tort ac- 
tion between two residents of Pennsyl- 
vania involving an automobile accident 
which occurred in Pennsylvania, and 
would grant motion to set aside sum- 
mons and service thereof notwithstand- 
ing after the accident, plaintiff was 
taken to and confined in hospital in 
New York, was attended by two New 
i York physicians and had X-rays taken 

. by two technicians who were residents 
ot New York.—Reep y. Butcher, 27 N. 


Y.S8.2d 330, 176 Misc. 369. 
§ 325 
Alaska. On special appearance to 


quash service of summons, court was 
limited to a consideration of service 
made, and could not determine wheth- 


Fm Cy 


PROCESS 


er defendant making appearance had 


an interest in the cause or that he was 
not a proper party defendant.—Graft 
v. Town of Seward, 9 Alaska 225. 

Where defendant was duly and reg- 
ularly served with summons personally 
and in person and was also served with 
order to show cause in like manner and 
court had jurisdiction of the cause 
before it, motion to quash service of 
summons and to discharge the rule to 
show cause was denied.—Graff y. Town 
of Seward, 9 Alaska 225. 

Ill.App. Although sheriff’s return on 
summons was evidence of facts there- 
in stated with respect to service there- 
of, such return was not conclusive 
and could be shown to be untrue by 
person upon whom summons was al- 
legedly served by the filing of a spe- 
cial limited. appearance and motion, 
supported by affidavits challenging 
truth of return, to quash the service 
of the summons under statute provid- 
ing for motion to dismiss action for 
want of jurisdiction over person of de- 
fendant. Smith-Hurd Stats. c. 110, § 
172(a).—Albers v. Bramberg, 32 N.B 
2a 362, 308 Ill.App. 463. 

Ky. In action against nonresident 
for rent allegedly due on hotel which 
nonresident had leased, return on sum- 
mons served on third party, as non- 
resident’s agent, was properly quash- 
ed, where third party worked for non- 
resident in hotel as a cierk, and non- 
resident appeared specially and moved 
to quash summons and return thereon. 
—Dean v. Stillwell, 145 S.W.2d 830, 
284 Ky. 639. f 

Pa.Com.Pl. Where, in an action of 
assumpsit, defendant presents a peti- 
tion for rule to show cause why sery- 
ice should not be set aside, and there- 
upon the rule is allowed, an answer is 
filed and the matter awaits argument, 
defendant’s first rule must be disposed 
of before he may rightfully file an- 
other rule upon plaintiff to show cause 
why plaintiff, as a non-resident, should 
not enter security for costs.—Tishman 
Realty & Construction Co. v. Procter, 
57 Montg. 97. 


Utah. Where default judgment was 
entered without valid service of sum- 
mons upon defendant, defendant’s sub- 
sequent motion made under a special 
appearance to quash pretended service 
of summons was a proper attack upon 
trial court’s jurisdiction, notwithstand- 
ing that defendant had not taken steps 
to have judgment set aside, and hence 


introduction of evidence at hearing on 


motion concerning purported service of 
summons was proper.—State Tax Com- 
mission y. Larsen, 110 P.2d 558. 


§ 331 

Mont. Defendants, moving to quash 
service of summons on Secretary of 
State in actions for injuries to occu- 
pants of wrecked automobile, must es- 
tablish that automobile driver was not 
their agent in order to prove that case 
is not -one in which service may be 
made on such officer under statute. 
Laws 1937, ¢. 10, § 3.—State ex rel. 
Gallagher v. District Court of Sixth 
Judicial Dist. in and for Gallatin 
County, 114 P.2d 1047. 

Evidence at hearing on motion to 
quash service of summons on Secre- 
tary of State in action for injuries to 
occupants of wrecked automobile held 
not to show, as matter of law, that in- 
jured persons, who took turns in op- 
erating automobile, were not defend- 
ants’ agents, 
fusal to quash service on such ground 
was not manifest error. Laws 1937, e. 
10, § 3—State ex rel. Gallagher v. Dis- 
trict Court of Sixth Judicial Dist. in 


ie for Gallatin County, 114 P.2a 
N.Y.Sup. New York court would re- 


fuse to accept jurisdiction of tort ac- 
tion between two residents of Penn- 
sylvania involving an automobile acci- 
dent which occurred in Pennsylvania, 
and would grant motion to set aside 
summons and service thereof notwith- 
standing after the accident, plaintiff 
was taken to and confined in hospital 
in New York, was attended by two 
New York physicians and had X-rays 
taken by two technicians who were 


‘residents of New York.—Reep 
cher, 27 N.Y.S.2d gens 176 Mise f 
Ga.App. Under express ‘statutory. 


so that trial court’s re-. 


* ae val ee 


provisions, the right to traverse an en- 
try of service of process, made by any 
officer of the court, must be exercised 
at the first term of court after notice 
of the entry, and before pleading to 
the merits. Code 1933, 81-214.— 
Backus v. Standridge, 14 S.H.2d 134, 
64 Ga.App. 750. iy Uh 

Utah. After a default judgment, de- 
fendant may move to quash summons 
or move to vacate judgment for want 
of jurisdiction based upon lack of 
proper service of summons, and mak- 
ing of either motion should not be 
treated as a ‘‘general appearance’, and 
upon hearing of either motion if judg- 
ment is valid, notwithstanding lack of 
service of summons, such validity may 
be shown.—State Tax Commission v. 
Larsen, 110 P.2d 558. 

Where judgment was entered by de- 
fault without valid service of summons 
upon defendant, question of trial 
court’s jurisdiction could be raised at 
any time, by proper application, unless 
it had been waived by general ap- 
pearance.—State Tax ommission  y¥. 
Larsen, 110 P.2d 558. 

A motion by defendant to quash 
purported service of summons. would 
lie after entry of a default judgment 
where there was no contention that 
service was valid.—State Tax Commis- 
sion v. Larsen, 110 P.2d 558. 

§ 336 

Wt. A failure by members of a part- 
nership to comply with provisions of 
chapter of -Public Laws respecting 
publicity of partnerships prior to is- 
suance of writ in an action by such 
members makes process void and de- 
prives trial court of jurisdiction, under 
peremptory terms of statute, and de- 
fect cannot be waived by adverse par- 
ty, since jurisdiction of process is as 
essential as jurisdiction of subject- 
matter. P. L. 6040, et seq., and 6040, 
6053.—Enosburg Grain Co. v. Wilder, 
20) A 202473) D2 1 Vitille z 

Process prohibited by law is void, 
and defect in such process: cannot be 
cured by waiver, consent or agree- 
ment.—Enosburg Grain Co. vy. Wilder, 
20: A.2d 473, 112 Vt, 11. 


§ 340 

N.Y¥.Sup. Notation of a name simi- 
lar to that of defendant’s on back of 
summons, which was probably placed 
there by a clerk or by process server, 
was not a part of the “process” and 
did not cure defect resulting from fact 
that defendant’s name did not appear 
in the summons. Rules of Civil Prac- 
tice, rule 45.—Rockefeller v. Hein, 28 
N.Y.S.2d 266, 176 Misc. 659. 


§ 341 


N.Y.Sup. The summons and title of 


action was subject to amendment so as 
to name the defendants in their repre- 
sentative rather than their individual 
capacities, where it was clear from al- 
legations of complaint that plaintiff 
could not have intended to sue defend- 
ants as individuals, and pleading con- 
tained no reference to any acts or 
omissions of defendants for which de- 
fendants could be personally liable.— 
Leardon v. Dart, 23 N.Y.S.2d 542, 175 
Mise. 318. 

Okl. The statute authorizing amend- 
ment of summons must be liberally 
construed. 12 OklLSt.Ann. § 317)-) 
Harden v. Kifer, 111 P.2d 490. 

A summons which was issued to sher- 
iff, notified defendant that he had been 
sued by plaintiff in district court, was 
issued under seal of court clerk of the 
county and bore name of such eourt 
clerk and signature of deputy on back 
thereof, and which contained correct 
number of case, and was certified as 
true copy by undersheriff although not 
signed by court clerk at place for sig- 
nature on its face, was sufficient and 
defects were amendable, since they were 
of form rather than’ of substance. 12 
Okl.St.Ann, § 317.—Harden y. Kifer, 


111 P.2d 490. 
Pa.Com.Pl. The sheriff has a right 


to amend his return so as to conform 


to the true facts, and there is no spe- 


344 

N.Y.Sup. If process served on de- 
fendant was jurisdictionally defective, 
it could not be corrected by the court 
by amendment even under broad and 
liberal language of the provision of 
the Civil Practice Act authorizing mis- 
take, omission, irregularity or defect 
to be corrected or supplied, in discre- 
_tion of the court. Civil Practice Act, 
§ 105.—Rockefeller v. Hein, 28 N.Y. 
S.2d 266, 176 Misc. 659. 

The court may permit an amendment 
to the summons in case of a misnomer 
or some defect in the designation of 
the defendant. Rules of Civil Practice, 


rule 45; Civil Practice Act, § 105.— 
Rockefeller vy. Hein, 28 N.Y.S.2d 266, 
176 Mise. 659. 


Where there was a complete absence 
of name of defendant in summons but 
some one other than person who pre- 
pared summons filled in on back of 
printed form the name of a _ party, 
which, though similar to that of de- 
fendant, was not spelled same way 
and contained no initial, summons was 
jurisdictionally defective and could not 
be corrected by amendment, even 
though there was no doubt that party 
served was defendant intended and 
was party appearing specially to va- 
cate summons. Rules of Civil Prac- 
tice, rule 45; Civil Practice Act, § 105. 
-—-Rockefeller v. Hein, 28 N.Y.S.2d 266, 
176 Misc, 659. 

N.Y.Sup. Where process was served 
on G.H.C. though summons and com- 
plaint named as a defendant only G. 
H. C., Jr., and G.H.C. did not answer, 
but complaint as a whole fairly ap- 
prised him that he was the party the 
action was intended to affect, jurisdic- 
tion over G.H.C. was acquired, and, 
the defect in description could be 
cured by amendment.—Gerdes v. Reyn- 
olds, 28 N.Y.S.2d 622. ‘ 


§ 360 

Pa.Com.Pl. Where judicial sanction 
is obtained from Court to which re- 
turn was made, return may be amend- 
ed on application of sheriff to conform 
to actual method of service, but such 
amendment must be that which cor- 
rects or gives more complete acccount 
of officer’s action, and does not con- 
tradict what was actually done.—Sec- 
ond Nat. Bank of Wilkes-Barre Vv. 
Payne, 35 Luz.L.Reg.Rep. 60. 

Wa. The fact of service gives the 
eourt jurisdiction, and return is mere- 
ly evidence of the jurisdictional fact, 
and if it fails to show the facts it may 
be amended to show them, but if there 
has been no service in fact, jurisdic- 
tion fails—Buttery v. Robbins, 14 S.E. 
2d 544,177 Va. 368. 

Courts are extremely liberal in allow- 
ing amendments of returns.—Buttery 
v. Robbins, 14 8.H.2d 544, 177 Va. 368. 


§ 365 

Pa.Super. Where service of sum- 
mons was actually made by constable 
in a proper manner, constable’s returns 
could properly be amended to indicate 
that the adult members of defendants’ 
families, on whom the service was had, 
were the respective defendants’ wives. 
12 P.S. § 355.—Clinger v. Patterson, 14 
A.2d 371, 140 Pa.Super. 443. 

Va. A sheriff should be permitted to 
amend his return of process in con- 
formity with the facts, to show that 
process was served in national park,— 
Buttery v. Robbins, 14 S.H.2d 544, 177 
Va. 368. 

367 


§ 

Pa.Com.Pl. The court has a_ perfect 
right, even after a writ of error brought 
to allow the sheriff to amend his return 
of service—Wood v. Kuhn, 22 Hrie 236. 

Pa.Com.Pl. Where rule obtained to 
strike off alias writ of summons in 
assumpsit, on ground that original 


‘summons had been returned tarde ven- 


it and that statute had run, but effect 
of granting rule would be to deprive 


plaintiff of his day in court; and where 


return of tarde venit was demonstra- 
bly false and amended return to non 
est inventus would conform to truth, 
fact and justice, and where otherwise 
judgment by default would be based 
on false return and merits of case lost, 
Court has discretion to allow amend- 
ment of return.—Second Nat. Bank of 
Wilkes-Barre v. Payne, 35 Luz,L.Reg. 
Rep. 60. 
370 : 


§ 

Pa.Com.Pl. Where a sheriff’s return 
has been amended after judgment, no 
grounds exist for striking off the judg- 
ment, although upon the showing of 
sufficient reason therefor the court may 
open the judgment to let the defend- 
ant into a defense.—Wood vy. Kuhn, 22 
Brie 236. 


§ 372 
N.Y.Co.Ct. The gist of an action for 
“abuse of process” lies in the improper 
use of process after it is issued.— 
Hubbard v. Banker, 24 N.Y.S.2d 289, 
Biased 23 N.Y.8.2d 198, 260 App.Div. 


§ 384 

Ga.App. To authorize the imposition 
of punitive or exemplary damages in 
action of trespass for damages against 
one who caused process against an out- 
sider to be levied on plaintiff's prop- 
erty, there must be evidence of willful 
misconduct, malice, fraud, wantonness, 
or oppression, or that entire want of 
care which would raise the presump- 
tion of a conscious indifference to con- 
sequences.—Duncan y, Ellis, 11 S.H.2d 
841, 63 Ga.App. 687. 

N.Y.Co.Ct. If complaint is sufficient 
to maintain an action for malicious 
abuse of process, the complaint must 
show a perversion of the process from 


its statutory function or purpose. 
Justice Court Act, § 78.—Hubbard v. 
Banker, 24 N.Y.S.2d 289, affirmed 23 


N.Y.S.2d 198, 260 App.Div. 901. 

Whether plaintiff labeled action an 
action for abuse of process or mali- 
cious prosecution, or how the action 
was classified and named, was imma- 
terial, if the complaint was sufficiently 
broad and pointed to maintain an ac- 
tion to right a wrong, however tabu- 
lated.—Hubbard v. Banker, 24 N.Y.S.2d 
289, affirmed 23 N.Y.S.2d 198, 260 App. 
Joshi SOE 


§ 396 

_Ga. The distinctive nature of an ac- 
tion for ‘‘malicious abuse of process’, 
as compared with an action for ‘mali- 
cious prosecution”, is that action for 
malicious abuse of process lies for the 
improper use of process after it has 
been issued rather than for malicious- 
ly causing process to issue, and not 
only must an ulterior motive be shown, 
but alse an act in the use of the proc- 
ess, not proper in the regular prosecu- 
tion of a proceeding, amounting to per- 
version of the process to some unlawful 
purpose.—Hllis v. Millen Hotel Co., 14 
S.E.2d 565. 

Ga.App. An action will not lie for 
the malicious use or the malicious 
abuse of a criminal process, since such 
forms of action apply only to civil 
processes.—Hughes vy. Georgia Power 
Co., 15 S.H.2d 466. 

Ga.App. There is no cause of action 
for malicious abuse of criminal process. 
—Dugas v. Darden, 15 S.E.2d 901. 

N.J. The proper execution of process 
in accordance with law gives rise to no 
cause of action.—State of Ohio ex rel. 
Lien v. Tartalsky, 19 A.2d 625, 129 


N.J.Eq. 372. 

N.Y.App.Div. The mere _ institution 
of civil action, which has occasioned 
a party trouble, inconvenience, and ex- 
pense of defending, will not support 
an action for abuse of process.—Miller 
v. Stern, 27 'N.Y.S.2d 374, 262 App. 
Div. 5. 

Publie policy requires that parties 
be permitted to avail themselves of the 
courts to settle their grievances with- 
out unnecessary exposure to suit for 
damages in the event of an unsuccess- 
ful prosecution.—Miller y. Stern, 27 N. 
Y.S.2d 374, 262 App.Div. 5. 

“Abuse of process” is not committed 


unless party uses, or attempts to use, 
process, not to effect its proper func-_ 
tion, but to accomplish through it some | 
collateral object, and such tort is not — 
committed if process is used for its 
proper purpose, though used malicious- — 
ly.—Miller v. Stern, 27 N.Y.S.2d 374, 
262 App.Div. 5. Ty ; 
Pa.Com.Pl. While the regular and 
legitimate use of process, though with — 
bad intent, is not a malicious abuse — 
thereof, yet the illegal use of process 
which deprives the person of the legiti- — 
mate use of his property does not have | 
to be shown to be malicious and with- 
out probable cause to support an a i 
tion in trespass.—Edwards vy. Dauphin ~ 
Deposit Trust Co., 49 Dauph. 129, 
§ 397 i ae ee 

Ga. Where tenant’s cross-action in i 
landlord’s suit for rent alleged that — 
landlord’s suit was maliciously insti- 
tuted for the purpose of depriving — 
tenant of the. possession of leased. oh 
premises and of obtaining property be- 
longing to the tenant when landlord — 
knew that tenant was not indebted to it 
in any sum, but failed to allege any act 
in the use of legal process amounting 
to a perversion thereof to some unlaw- — 
ful purpose, tenant failed to state 
eause of action for malicious abuse of — 


effect, L ) 
use of process by employment thereof 
in civil proceeding to execute an ob- 
ject which law intends such process to 
subserve, but maliciously and without — 
probable cause.—Dugas v. Darden, 15 © 
S.E.2d 901 «Sg agheene 
A petition and amended petition, al- 
leging that processes claimed to have 
been maliciously abused by defendant — 
in bringing certain pending actions rat 
against plaintiff were legally and prop- — 
erly issued and setting forth no acts — 
leading to conclusion that such process 
es were misapplied or perverted, stated 
no cause of action for malicious abuse — 
of Brovess “ch MEAs v. Darden, 15 S.H. ae 


sat pe 

N.Y.App.Div. A complaint, alleging 
that defendant made plaintiff, an at- 
torney, a party to action against plain- 
tiff’s client, and obtained ex parte or- 
der for plaintiff's examination before — 
trial, under which plaintiff was com- 
pelled to disclose privileged communi- — 
cations made by client, and that plain- 
tiff was put to trouble and expense, — 
and alleging that defendant’s motives _ 
were wrongful, did not state cause of 
action for abuse of process, Civil Praec- _ 
tice Act, §§ 353, 1094-a—Miller vy. © 
Ea 27 N.Y.S.2d 374, 262 App.Div. — 


is 
Ah 


PROHIBITION 


§1 ; 

Cal. “Prohibition” may not issue — 
except for purpose of arresting pro-. 
ceedings of those exercising judicial. 
functions... Code, /Civ:Proc. \§ 1102—=5 
Walsh v. Railroad Commission, 107 
P.2d 611, 16 Cal.2d 691. 

Cal.App. A writ of “prohibition” 
may be resorted to only as a method 
of restraining the exercise of judicial — 
functions, that is, to prevent the com- 
mission of a future act, and it canno' 
be used to serve the purpose of a wri 
of “certiorari” for the review and 
nullification of a judicial act already 
performed.—Duke v. Justice’s Court of 
City of Berkeley, 108 P.2d 707. 

A writ of “prohibition” is not ob- 
tainable to prevent the commission of 
an act which is merely ministerial. 
Code Civ.Proc. § 1102.—Duke vy. Jus- 
tice’s Court of City of Berkeley, 108 
P.2d 707. oo 

Cal.App. The writ of “prohibition” 
will lie only to prevent an _ inferior 
tribunal or officer from performing an 
act not authorized by law, and the’ 
writ supplies a preventive remedy to 


tee Verma, «. \ SSA: no. Lv anfeons 
. : oie 


restrain the commission of a _ future 
act, not to review an act which has 
been performed.—O’Brien v. Olson, 109 
od : 


: A writ of prohibition may not be 
converted into a writ of certiorari in 
absence of adequate pleadings and-a 
complete record of the inferior tribu- 
nal or officer, including the evidence 
upon which the acts are actually per- 
formed. Code Civ.Proc. §  1068.— 
“O’Brien v. Olson, 109 P.2d 8. 
‘Ky. To authorize Court of Appeals 
to issue writ of prohibition, plaintiffs, 
in addition to establishing that coun- 


1 provision of the Civil 
_ Practice Act abolishing classifications 
and writs and orders of certiorari, 


compel performance of a duty _specifi- 
cally enjoined by law. Civil Practice 
A 1283.—Newbrand v. City of Yon- 
ers, 33 N.H.2d 75, 285 N.Y. 164, modi- 
mg 24 NiY.S.2d 70; 259° App.Div. 
a a denied 31 N.H.2d 204, 284 


grants the relief to which he is en- 
titled unrestricted by the form of pro- 
ceedings brought by the suitor. Civil 
Practice Act, § 1283 et seq.—Newbrand 
v. City of Yonkers, 33 N.H.2d 75, 285 
N.Y. 164, modifying 21 N.Y.S.2d 70, 
259 App.Div. 1089, motion denied 31 
.20 204, 284 N.Y. 737. 
Ider provisions of Civil Practice 
nce relating to proceeding against a 
ody or officer, the same grievances 
may be brought before the court for 
dress as before enactment of such 
_ provision, and the same relief may, be 
granted and in general the questions of 
Jaw and fact which the court must de- 
termine remain the same, and only 
hampering restrictions and technicali- 
ies have been removed. Civil Practice 
Act, § 1283 et seq.—Newbrand v. City 
of Yonkers, 33 N.E.2d 75, 285 N.Y. 164, 
modifying 21 N.Y.S.2d 70, 259 App. 
Div. 1089, motion denied 31 N.H.2d 204, 
e284. N.Y. 73%, 
_ OhioApp. “Prohibition” igs an ex- 
_ traordinary remedy and can be granted 
only in exceptional cases.—State ex rel. 
Greenwood vy. Baals, 31 N.H.2d 244, 66 
Ohio App. 255. 
_ Okl. “Prohibition” is the remedy 
where an inferior court assumes. to 
exercise judicial power not granted by 
law or to make an unauthorized appli- 
eation of judicial force—Nieman & 
Northeutt v. a P.2d. 1022: 


Nev. Courts are vested with discre- 
tion as to the issuance of a writ of 
prohibition and it will only issue in 
cases of great necessity or urgency.— 
International Life Underwriters v. Sec- 
é3 ond Judicial Dist. Court in and for 
ie Washoe County, 113 P.2d 616, rehear- 

em . ing denied 115 P.2d 932. 
. N.J.Sup. ‘Prohibition’ is common- 

law remedy, incorporated in state’s ju- 
ee) dicial system by Constitution and rec- 
ognized as subsisting extraordinary 
ast 6 remedy by statute authorizing Su- 
preme Court to make rules regulating 
bam: f practice and procedure on prohibition. 
N.J.S.A. 2:80-4; N.J.S.A.Const. art. 
rr 10, par. 1.—Carrick vy. First Criminal 
: Court of Jersey City, 20 A.2d 509, 126 
N.J.L. 598 
As scope of 


remedial process of 


SR Spoil Rae aah i | 
“prohibition” | not _enlarg 1 
by statute or practice since its incor- | 


PROHIBITION 


has no 


rT! * ES fe 
been enlarged — 


poration in state’s judicial system by 
Constitution, it exists in state’s juris- 
prudence as it was at common law 
when Constitution was adopted. NGS: 
§.A.Const. art. 10, par. 1.—Carrick v. 
First Criminal Court of Jersey City, 20 
A.2d 509, 126 N.J.L. 598. be 

“Prohibition” is essentially a_ civil 
remedy afforded in civil action, though 
it has been directed to courts of erim- 
inal and quasi-criminal jurisdiction. 
N.J.S.A.Const. art. 10, par. 1.—Carrick 
v. First Criminal Court of Jersey City, 
20 A.2d 509, 126 N.J.L. 598. : 

“Prohibition” will not issue in a 
particular case, where it is not justi- 
fied for sole purpose of establishing a 
principle to govern other cases. N.J. 
8.A.Const. art. 10, par. 1.—Carrick v. 
First Criminal Court of Jersey City, 20 
A.2d 509, 126 N.J.L. 598. 

The writ of ‘‘prohibition’” operates 
only on particular suit or proceedings 
in court to which directed, and does 
not affect or stay proceedings in other 
courts on questions pertaining to pre- 
vious controversy. N.J.S.A.Const. — art. 
10, par. 1.—Carrick v. First Criminal 
Court of Jersey City, 20 A.2d 509, -126 
N.J.L. 598. 

The writ of “prohibition” has a4 
proper, but restricted and limited, of- 
fice, and cannot be enlarged so as to 
bring within its scope and operation 
questions merely collateral or inci- 
dental to its direct purpose or more or 
less intimately connected with such 
purpose and object. N.J.S.A.Const. 
art. 10, par, 1.—Carrick v. First Crim- 
inal Court of Jersey City, 20 A.2d 509, 
£26) SN Sz. 598. 

In New Jersey, the writ of “prohibi- 
tion’”’ is limited strictly to its common 
law office, and Supreme Court cannot 
enlarge jurisdiction to grant such 
writ, as that is legislative function. 
N.J.S.A.Const. art. 10, par. 1—Car- 
rick v. First Criminal Court of Jersey 
City, 20 A.2d 509, 126 N.J.L. 598. 


N.Y.Sup. Relief by way of proceed- 
ing to restrain court and attorney for 
the people from proceeding with the 
trial of a complaint against petitioner 
was not precluded by Civil Practice 
Act abolishing certiorari, mandamus. 
and prohibition. Civil Practice Act, § 
1283 et seq., and § 1285.—Barber vy. 
Pee ata 26 N.Y.S.2d 968, 176 Misc. 


The Civil Practice Act abolishing cer- 
tiorari, mandamus and prohibition and 
providing method of review does not 
limit or extend the relief previously 
granted by mandamus, certiorari and 
prohibition and the only change that 
Was sought was unification of the pro- 
ceedings by which such relief could be 
obtained and a codification of the exist- 
ing substantive law. Civil Practice Act, 
§§ 1283-1285.—Barber v. Richardson, 
26 N.Y.S.2d 963, 176 Mise. 210. 

The section providing that procedure 
under article regarding review of ac- 
tion of board or officer shall not be 
available to review determination in 
certain cases applies only to those cases 
which might formerly have been the 
subject of mandamus or certiorari and 
does not include prohibition, since it 
speaks of reviewing a determination 
which is not and never was the purpose 
of prohibition. Civil Practice Act, § 
1285.—Barber v. Richardson, 26 N.Y.S. 
2d 963, 176 Mise. 210. 

“Prohibition” is a preventive, not a 
“remedial process” and it is not its 
function to review anything.—Barber y. 
Bye gas og 26 N.Y.S.2d 963, 176 Mise. 


The remedy previously designated as 
prohibition igs not particularly favored 
by the courts and is granted only in 
the discretion of the court when there 
is no other remedy, and in cases of ex- 
treme necessity where the grievance 
cannot. be restrained by less drastic 
proceedings at law, in equity or by ap- 
peal.—Barber y, Richardson, 26 N.Y.S. 
2d 963, 176 Mise. 2140. 

Ohio. A writ of “prohibition” is a 
high prerogative writ to be used with 
great caution in the furtherance of 
justice and only when there is no oth- 


State ex rel, Ellis 


ute for the remedy of 

< r v. McCabe, 
Da 57188 Ohio St. Abs ois: 
Ohio App. To warrant 


sary that the court, officer or person 
against whom the writ is sought is 
about-to exercise judicial or quasi ju- 
dicial power, that the exercise of such 
power is unauthorized by law, and 
that the exercise of such power will 
result in injury for which no other 
adequate remedy exists.—State ex rel. 
Farnsworth v. McCabe, 35 N.H.2d 474, 
66 Ohio App. 482. 


§ 11 
Ark. A writ of “prohibition” is a 
writ of discretion, not of right.—Ar- 
kansas Utilities Co, v. Pipkin, 150 S. 
W.2d 38. ¥ 

Ind.App. A writ of prohibition is- 
sues in discretion of Appellate Court, 
having in mind what is proper in par- 
ticular instance for attainment of jus- 
tice.—State ex rel. Guckenberger vy. 
Franklin Circuit Court, 29 N.H.2d 423. 

Minn. The granting of a writ of pro- 
hibition is discretionary and ordinarily 
will be denied in the exercise of the 
court’s discretion where party has a 
complete remedy by mandamus.—In re 
Stenzel’s Estate, 299 N.W. 2. 

Mo. “Prohibition’’ is a discretionary 
writ, and where there is any doubt re- 
garding whether, on admitted facts, a 
defective petition can be amended so 
as to state a cause of action, prohibition 
should not issue.—State ex rel. Reed y. 
Harris, 153 S.W.2d 834. i 

‘Nev. Courts are vested with discre 
tion as to the issuance of a writ of 
prohibition and it will only issue in 
eases of great necessity or urgency.— 
International Life Underwriters v. Sec- 
ond Judicial Dist. Court in and for 
Washoe County, 113 P.2d 616, rehear- 
ing denied 115 P.2d 932. 

If the writ of prohibition would not 
be in furtherance of justice and there 
is no usurpation or abuse of power, the 
eourt’s discretion will be exercised 
against the issuance thereof.—Interna- 
tional Life Underwriters v. Second 
Judicial Dist. Court in and for Washoe 
County, 113 P.2d 616, rehearing denied 
115 P2d 932. 


N.J.Sup. At common law, .writ of 
“prohibition” was discretionary reme- 
dy when solicited by stranger, but ex 
debito justitiae when it was sought 
by a party aggrieved by clear usurpa- 
tion of jurisdiction and there was no 
ordinary process of law or equity af- 
fording adequate vrelief.—Carrick vy. 
First Criminal Court of Jersey City, 
20 A.2d 509, 126 N.J.L. 598: 

“Prohibition” is not a writ of right, 
but is in essence discretionary, at least 
when sought by a stranger to proceed- 
ing. N.J.S.A.Const. art. 10, par. 1:— 
Carrick v. First Criminal Court of Jer- 
sey City, 20 A.2d 509, 126 N.J.L. 598. 

N.Y.Sup. The remedy previously 
designated as prohibition is not par- 
ticularly favored by the courts and is 
granted only in the discretion of the 
court when there is no other remedy, 
and in cases of extreme necessity 
where the grievance cannot be re- 
strained by less drastic proceedings at 
law, in equity or by appeal.—Barber y, 
Capea ee 26 °N.Y.S.2d 9638, 176 Mise. 

R.I. A writ of prohibition rests in 
the discretion of the Supreme Court, 
and it is rarely granted where there 
is another adequate remedy.—Bankers 
Indemnity Ins. Co. v. Superior Court, 
14 A.2d 247, 
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§ 

W.Va. A writ of prohibition was 
awarded to prohibit judgment creditor 
and justice of the peace from proceed- 
ing further in the collection of a por- 
tion of judgment debtor’s wages under 
a suggestee execution issued without 
compliance with statute making the 
return of an execution wholly or partly 
unsatisfied a prerequisite to the issu- 
ance of a suggestee execution. Code 
Supp.1939, 38-5A-1 et seq., and 38- 
5A-3, 38-5A-13.—Kincaid v. Vinson, 14 
S.E.2d 266. 


the granting — 
of a writ of prohibition, it is neces- 


; Hidawent enforced 
pecan. the judi- 


called on to exercise was to hear and 
determine the motion, and when the 
court entered its order granting the 
motion, the judicial function was fully 
exercised and the issuance of writ of 
execution on following day was a 
“ministerial act’ so. that application 
for writ of prohibition was. properly 
denied, especially where writ of execu- 
tion had been issued before respond- 
ents were aware of pendency of pro- 
hibition proceeding. Code Civ.Proc. §§ 
81, 685, 1102.—Duke v. Justice’s Court 
qf City of Berkeley, 108 P.2d 707. 

Fla. A judgment of the circuit court 
holding respondent in habeas corpus 
proceedings to be in contempt of court 
for failure to produce body of. an in- 
fant as required by court’s order was 
reviewable. on habeas corpus _proceed- 
ings, but could not be reached in pro- 
hibition proceedings. —State ex 
Hamilton v. Trammell, 200 So. 82. 

Fla.. Application for writ of prohibi- 
tion against a circuit judge would be 
denied where Supreme Court could not 
say that there was no ground for equi- 
table relief stated in bill of complaint. 
-—State ex rel. North v. Whitehurst, 1 
So.2d 175. 

La. Where order confirming appoint- 
ment of judicial liquidator and receiv- 
er of copartnership and directing in- 
ventory of partnership property and 
assets was entered solely on ex parte 
allegations of one partner, without no- 
tice to other partner, other partner was 
entitled to have the order set-aside and 
further proceedings prohibited, since 
other partner could not be deprived of 
his right to have the action instituted 
legally through service of copy of pe- 
tition and citation rather than Bie rule 
or summary process.—In re A. A, 
ae Wrecking Co., 200 So. 16, 196. La. 


Ohio. Prohibition did not lie to 
prevent court of common pleas from 
deciding a taxpayer’s action for recov- 
ery of money allegedly paid unlawful- 
ly from treasury of the state for con- 
struction of highways.—Shafer v. Com- 
mon Pleas Court of Franklin County, 
30 N.E.2d 811, 137 Ohio St. 3 

Ohio App. The issuance by a justice 
of a writ of restitution under a judg- 
ment is a purely ‘‘ministerial act’? and 
therefore cannot be prevented by writ 
of prohibition.—State ex rel. Green- 


wood v. Baals, 31 N.E.2d 244, 66 Ohio 
) App. 
Ohio App. Where judgment for 


plaintiff in forcible entry and detainer 
action was rendered by a justice of 
the peace and transferred for execu- 
tion to another justice in whose court 
the action had originally been brought, 
prohibition would not lie thereafter on 
defendant’s behalf since there were no 
further proceedings to prohibit in 
court of justice who rendered judg- 
ment and justice to whom the judg- 
ment was transferred had left only the 
ministerial act of issuance of writ of 
restitution—State ex rel. Greenwood 
v. Baals, 31 N.H.2d 244, 66 Ohio App. 
255, 

Okl1.Cr.App. Generally, the writ of 
“prohibition” may not be used to test 
the sufficiency of an information, but 
where the accusation is not merely de- 
fective or technically insufficient, nor 
merely demurrable, or subject to 4 mo- 
tion to quash or set aside, but is fun- 
damentally defective in substance, so 
that it in no manner charges a crime, 
or. where it appears that information 
eharges an offense not within trial 
court’s jurisdiction, accused is entitled 
to have a writ of prohibition issued.— 
Ray vy. Stevenson, ae P.2d 824, 


§ 1 

Mo. Where Aare contest of elec- 
tion of governor was dismissed at the 
request of contestant who admitted 
election of opponent and any further 
investigation by Joint Assembly of the 
House and Senate, if proper, would 
be a meaningless proceeding, Supreme 
Court would not go through empty 


was filed to - 


‘ied 
Tinchon the justice’s court was. 


rel... 


"fi! 

oe: of granting writ of MBL 
tion to. prevent a committee of the 
Joint | Assembly of the House and 
Senate from taking any action with 


respect to investigation of the election 


of the governor, since question was 
“moot”. Mo.St.Ann.Const._ art. 5, §§ 
3,.25; art. 8, § 3.—State ex rel. Don-' 
nell Y. Searcy, 152 S.W.2d: 8. 
§ 20 

D.C.Miss. The purpose of writ of 
prohibition is to prevent the unlawful 
assumption of jurisdiction and is not- 
for purpose of correcting mere errors 


or irregularities. Jud.Code § 234, 28 
U.S.C.A. § 342.—Downing vy. Davis, 34 
F.Supp. 872. 

Ala. Prohibition is the proper reme- 
dy to intercept and put an end to 
usurpation 


of jurisdiction.—Ex parte 
State ex rel. Bragg, 197 So. 32. 

Ark. Prohibition will not be granted 
in any case where jurisdiction of the 
court is dependent upon a decision 
based on controverted questions of fact, 
and a decision on controverted ques- 
tions of fact will be reviewed only 

upon appeal.—Murphy vy, Trimble, 143 
S.W.2d 534, 200 Ag: nbs ire 

The writ ‘of prohibition lies when an 
inferior court is proceeding in a matter 
beyond its jurisdiction and when rem- 
edy by appeal, though available, is in- 
adequate. —Murphy v. Trimble, 143 §. 
W.2d 534, 200 Ark. 1173. re HGE 

Ark. The writ of “prohibition” is 
never granted unless inferior tribunal 
has clearly exceeded its authority and 
party xpplying: for it hag no other pro- 
tection against wrong that would be 
done by such usurpation, and, if the 
court erroneously exercises its pet: 
tion, it can only be corrected ap- 
peal. —Shuman y. Irby, 147 S.W. HM 358. 

Cal. Prohibition would not lie to 
prevent superior court from enforcing 
compliance with a subpena duces 
tecum and requiring petitioner to an- 
swer certain questions. Code Civ.Proc. 
§ 1103.—C. S. Smith Metropolitan Mar- 
ket Co. v. Superior Court in and for 
Los Angeles County, 105 P.2d 6587, 
superseding 98 P.2d 555. 

Cal. The function of the writ of pro- 
hibition is to provide a remedy when 
rigidity of ordinary procedure fails to 
protect a litigant from wrongful exer- 
cise of jurisdiction by a court, but 
mere showing that an inferior court is 
about to do an act beyond scope of 
its powers is not enough to justify is- 
suance of writ, since prohibition can- 
not be used to regulate or control 
procedure. Code Civ.Proe. § 1103.— 
Cc. S. Smith Metropolitan Market Co. v. 
Superior Court in and for Los Angeles 
County, 105 P.2d 587, superseding 98 
P.2d 555. 

Cal. ‘Prohibition” may be resorted 
to only where a court is acting in ex- 
cess of jurisdiction and there is no 
other adequate remedy in the ordinary 
course of law, but ‘jurisdiction’ gen- 
erally includes for certain purposes the 
authority or power to act in a case 
in a particular way.—Hill v. Superior 
Court in and for Alameda County, 106 
P.2d 876, prior opinion 100 P.2d 526. 

A writ of ‘prohibition’ may some- 
times issue to prevent the exercise of 
unauthorized power where court has 
jurisdiction of the parties and the sub- 
ject matter, and in exceptional cases is 
allowed where there is also a remedy by 
appeal. if the circumstances are ag- 
gravated and justify immediate relief, 
—Hill v. Superior Court in and for Ala- 
meda County, 106 P.2d 876, prior 
opinion 100 P.2d 526, 


Cal. A court which attempts to pro- 
ceed in an action when indispensable 
parties are not before the court acts 
beyond its jurisdiction and may be re- 
strained by prohibition. Code Civ.Proc. 
§ 389.—Bank of California Nat. Ass’n vy. 
Superior Court in and for City and 
County of San Francisco, 106 P.2d 879, 
prior opinion 100 P.2d 1110. 

Cal. Prohibition cannot issue to stay 
trial because of procedural defect of 
parties unless the defect is jurisdiction- 
al.—Bank of California Nat. Ass’n v. 
Superior Court in and for City and 
County of San Francisco, 106 P.2d 879, 
prior opinion 100 P.2d 1110. 


The alice fact “feat Ercan I 
action to enforce agreement of t 
trix to devise her entire estate to 


with its policy of pate entire: ‘ 
troversy in one proceeding, if pds 
but did not go to the jurisdiction of 


the court to proceed as against the 


parties before it so as to authorize 
writ of prohibition. Code Civ. Proc. 
389.—Bank of California Nat. 
Superior Court in and for City wand 
County of San Francisco, 106. 
879, prior opinion 100 P.2d 1110. 

Cal. Where Santa Barbara superio 
court had appointed guardian and 
instructed guardian that ward sh 


remain in San Francisco at a nursing — 


home, San Francisco superior co 
would be prohibited from entert, 
habeas corpus proceeding whic 


1500.—Browne v. Superior Court | 
for City and County of San Franc SCO, 
yy P.2d 1, prior opinion 95 P.2d_ 

Cal. Where several courts mavere 
current jurisdiction over a certain ty 
of proceeding, the first one to as: 
and exercise such jurisdiction in a pa 
ticular case acquires an exclusive j 
diction, and thereafter another court: 
wholly without power to interfere, 
may be restrained by prohibi k 


City and County of San Francisco 
P.2d 1, prior opinion 95 P.2d 17 

Cal. The Supreme Court has p 
to grant writ of prohibition restra 
superior court from issuing a writ of 
habeas corpus if superior court ac 


Superior Court in and for City 
County of San Francisco, 107 P.2 
prior opinion 95 P.2d 178. 

Cal. ‘Prohibition’ is not confined i n 
its operation to restraining trial court: 
from acting in original 


¥ 


no jurisdiction.—Abelleira v. i 
Court of Appeal, Third Dist., 1 .2d 
942, 132 A.L.R. 715, prior opinion 1 
P.2d 329. 


excess of its jurisdiction. —Browne Bus 


Ag respects right to issue prohibition ' 


for “lack 
phrase in 


of jurisdiction’, quoted 
its most fundamental and 


strict sense means an entire absence of | 
power to hear or determine the case — 


and absence of authority over the su 
ject matter or the parties, but in its. 
ordinary sense for purpose of deter-_ 
mining right to review by certiora: 
restraint by prohibition or dismissal 


of an action, a much broader meaning 


is recognized and may be applied to 


a case where, though court has juris-— 


diction over subject. matter and partie’ 
in fundamental sense, it has no ‘Juri 
diction” or power to act except 
particular manner or to give certa 


kinds of relief or to act without oc- — 


currence of certain procedural prereq- 
uisites—Abelleira v. District Court of 


Appeal, Third Dist., 109 P.2d 942, 
oh Aa: TLb; prior opinion 102 P.2d 


The concept of “jurisdiction” as re- 
spects issuance of prohibition for lack 
thereof embraces a large number of 
ideas of similar character, some funda- 
mental to nature of any judicial system, 
some derived from requirement of due 
process, some determined by constitu- 
tional or statutory structure of a par- 
ticular court, and some based upon 
mere procedural rules originally devised 
for convenience and efficiency, and by 
precedent made mandatory and juris- 
dictional.—Abelleira v, District Court of 
Repeal, Third Dist., 109 P.2d 942, 132 
A.L.R. 715, prior opinion 102 P.2d 329. 

Generally, any acts which exceed the 
defined power of a court in any in- 
stance, whether that power be defined 
by constitutional provision, express 
statutory declaration, or rules devel- 


* 


Ps 


eo 


Court of Appeal, Third Dist., 109 P. 
942, 132 A.L.R. 715, prior opinion 102 
P. if : sgs 

As respects right to prohibition, a 
tribunal generally has jurisdiction to 
determine its own jurisdiction, but 
onee a tribunal, judicial or adminis- 
trative, has made such determination of 
issue and has acted to assume jurisdic- 
on of the cause, the rule no longer 
as any meaning, since jurisdiction to 
etermine has been fully exercised by 
determination in favor of uae ees 
over cause and .the question 
fo ger of jurisdiction to determine but 
of jurisdiction to act, and jurisdiction 
act is always a subject of inquiry 


Appeal, Third Dist., 109 P.2d 


‘ourt of 
13! A.L.R. 715, prior-opinion 102 


942, -132 
P.2d 329. ANY 2 
Cal.App. The determination of juris- 
‘dictional facts cannot be collaterally at- 
tacked in proceeding for writ of pro- 


hibition.—Mills Music vy. Lampton, 104 
* 


Cal.App. The superior court 

urisdiction to determine whether case 
pending before it was within the juris- 
iction of the municipal or of the su- 
erior court, and its determination of 
he question, whether right or wrong, 
as not without nor in excess of its 
jurisdiction; hence if its ruling on 
the question was erroneous the error 
was merely one to be corrected upon 
appeal, and writ of prohibition would 
not lie to prohibit superior court from 
trying the action. Code Civ.Proc. § 
4 ~)1102.—Rausch vy. Superior Court in and 
‘or Los Angeles County, 105 .P.2d 627. 
A writ of prohibition will not issue 
where the lower tribunal is not pro- 
ceeding without or in excess of its 
jurisdiction. Code Civ.Proc. § 1102.— 
ausch v. Superior Court in and for 
Los Angeles County, 105 P.2d 627. 
_ Cal.App. Prohibition will lie to re- 
strain one court from assuming juris- 
diction over a matter which another 
tribunal having concurrent jurisdiction 
has already assumed and is exercising. 
_ Wright vy. Superior Court in and for 
‘Calaveras County, 110 P.2d 529. 


f Cal.App. Prohibition to command a 
court to quash service of summons on 
ground that petitioner is exempt from 
service of civil process can only be 
granted if petitioner, as a matter of 
Jaw, is entirely free from service of 
- eivil process.—Tulley v. Superior Court 
in and for Alameda County, 113 P.2d 
477. 
The quashing of service of process, 
on ground that a defendant is free 
from service of civil process, should 
not be commanded in a_ prohibition 
proceeding, except where compelling 
reasons of publie policy exist.—Tulley 
v. Superior Court in and for Alameda 
County, 113 P.2d 477. 

Fla. Where judge of circuit court 
had written Governor advising him of 
judge’s disqualification to adjudicate 
cause and requesting Governor to as- 
sign another judge to act in his place 
and Governor had entered an execu- 
tive order assigning another judge to 
determine issues in the cause, applica- 
tion for writ prohibiting original judge 
from hearing cause was denied.—State 
ex rel. Newport v. Parks, 197 So. 672, 
143 Fla. 901. 

Fla. A writ of “prohibition” is that 
process by which a superior court pre- 
vents an inferior court from usurping 
or exercising a jurisdiction with which 
inferior court has not been vested 
by law.—Burkhart v. Circuit Court of 
Bleventh Judicial Circuit, 1 So.2d 872. 

As respects issuance of writ of pro- 
hibition to prevent inferior court from 
usurping jurisdiction, there is a dis- 
tinction between the assumption of a 
jurisdiction, to which court has no le- 
gal claim, and the mere erroneous ex- 
ercise of a jurisdiction with which 
court is invested.—Burkhart vy. Circuit 


‘a higher court.—Abelleira v. District 


Vi oe 
i 


; Ss 


“Court of Bleventh Judicial Circuit, 1 


So.2d 872. i a. 

Fla. A  court’s order, dismissing 
pending action for want of! prosecution 
during 3-year period, is not an order 
as. to which prohibition lies, even if 


erroneous. Comp.Gen.Laws -Perm.Supp. 

Sey vy. Frederick, 3 So. . 

2d 165. ; : 
Fla. Prohibition may be an appro- 


priate remedy to prevent judicial ac- 
tion by disqualified judge as well as 
one without jurisdiction. Comp.Gen, 
Laws 1927, §§ 5450, 5451; Rules of 
the Supreme Court, rule 27,—Depart- 
ment of Public Safety v. Koonce, 3 So. 
20. Soke 

Idaho. Under express statutory pro- 
visions with respect to issuance of 
writ of prohibition, such writ will not 
lie unless it be made to appear that the 
tribunal, corporation, board or person 
is proceeding without or in excess of 
its jurisdiction, and also that there is 
not a plain, speedy and adequate reme- 
dy in the ordinary .course of law. 
Code 1932, §§ 13-401, 13-402.—Roark v. 
Koelsch, 115 P.2d 95. 

Ind. Prohibition would not lie to re- 
strain the circuit court of Randolph 
county from deciding that acts of cor- 
porate stockholders and their privies 
in issuing stock, holding meeting, and 
electing corporate officers, were yoid, on 
ground that same question had been 
decided to the contrary by circuit court 
of Blackford county, since such fact 
would not deprive circuit court of Ran- 
dolph county of jurisdiction, and the 
relators might set up defense of res 
judicata in the Randolph county circuit 
eourt, and, if such court should errone- 
ously decide the question, the remedy of 
the relators would be by appeal.—State 
ex rel, Kist v. Randolph Circuit Court 
of Randolph County, 29 N.H.2d 989. 

Ind.App. -Circuit court would be 
prohibited from further proceeding in 
connection with action in ejectment 
against relators, where it appeared 
that plaintiffs, in ejectment action, had 
previously brought an action against 
relators to recover same realty, that 
relators elected to retain realty by giv- 
ing their bond as provided for by 
statute, that judgment was rendered 
against relators in first action, that 
relators thereafter perfected a term- 
time appeal and provided appeal bond, 
and that appeal was still pending in 
Appellate Court at time second action 
was commenced. Burns’ Ann.St.1933, 
§§ 2-3204, 3-1304 to 3-1306.—State ex 
rel. Guckenberger v. Franklin Circuit 
Court, 29 N.E.2d 428. 


La. Where judge exercises jurisdic- 
tion in case in which his court does 
not have jurisdiction ratione materiae 
the remedy is by certiorari and pro- 
hibition.—In re Perez, 1 So.2d 587, 
197 La. 334. 


La. Writs of certiorari and prohibi- 
tion to reyiew order refusing to quash 
and suppress subpoena duces tecum 
were not improperly filed on ground 
that decree was ‘interlocutory’ one 
from which there’ was no appeal and 
that relators would have opportunity 
to urge defense on rule for contempt. 
—In_ re Louisiana Coastal Lands, 2 
So.2d 184, 197 La. 701, followed in In 
re Delta Development Co., 2 So.2d 188, 
197 La. 712 and In re Suburban Coast 
Realty Co., 2 So.2d 189, 197 La. 713. 


La.App. A writ of prohibition lies 
only to inferior courts or judges» who 


have exceeded or propose to take action. 


which will exceed their jurisdiction. 
Code Prac. arts. 845, 846.—State ex rel. 
School Board of Red River Parish y. 
Kennington, 197 So. 182. 

Mo. Prohibition may be invoked to 
restrain the enforcement of orders be- 
yond or in excess of the legitimate au- 
thority of the judge, though the court 
over which he presides has general ju- 
risdiction of the class of cases to which 
the one in question belongs.—State ex 
rst Schoenfelder v. Owen, 152 S.W.2d 


Where a court or judge assumes to 
exercise a judicial power not granted 
by law, it is immaterial, so far as the 
right to prohibition is concerned, 
whether the exhibition of power oc- 


PROHIBITION — 


? rt ) s 
‘authorized to entertain or 


ee Schoenfelder v. Owen, 152 S.W.2d 


curs in a case 
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application of judicial force in a cause 
otherwise properly cognizable by the 
court or judge in question,—State ex 


Mo. The enforcement of order of 
county court directing issuance of or- 
der requiring relators to show cause 
why building permit should not be re- 
voked and enjoining and restraining 
construction of building could ‘be pre- 
vented by writ of prohibition as 
against contention that acts were “ad-— 


ministrative” or “legislative” in nature.- 


Rev.St.1939, §§ 14942-14949, 
15364, Mo.St.Ann, § 12040a ‘to 
—15, 13749-13756, pp. 6405, 6521-6523. 
—State ex rel. Association for Conyal- 
escent Crippled Children vy. Corneli, 152 
S.W.2d 83. 

Mo.App. Where_ statute provided 
that summons in election contest should 
be made returnable within 5-day period, 
and 5-day period expired, the circuit 
court had no jurisdiction to proceed 
further in the election contest and a 
peremptory writ of prohibition would 
issue prohibiting it from so doing. Mo. 
St.Ann. §§ 10298a, 10293b, pp. 3737, 
3738.—State ex rel. Frazier y. Green, 
143 S.W.2d 64, j 


_NJ.Sup. The essential function of 
“prohibition” is to enjoin. prosecution 
of particular pending action or pro- 
ceeding coram non judice, not that of 
general injunction against exercise of 
jurisdiction, N.J.S.A.Const. art. 10, 
par. 1,—Carrick v, First Criminal Court 
Of Jenn City, 20 A.2d 509, 126 N.J.L. 


The writ of “prohibition” does not lie 
to prevent institution of an action or 
prosecution. N.J.S.A.Const.. art. 10, 
par. 1.—Carrick v. First Criminal Court 
eau cieGy City, 20 A.2d 509, 126 N.J.L. 


N.J.Sup. The true function of the 
high prerogative writ of “prohibition” 
is prohibition of court’s unwarranted 
assumption or excess of jurisdiction 
in particular case, rather than general 
demarkation and delimitation of judi- 
cial authority. N.J.S.A.Const. art. 10, 
par. 1.—Carrick v. First Criminal Court 
oe ee City, 20 A.2d 509, 126 N.J.L.. 
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The purpose of writ of “prohibition”’ 
is to prevent tribunal possessing judi- 
cial powers from exercising jurisdic- 
tion over matters not within its cog- 
nizance or exceeding its jurisdiction in 
matters of.which it has cognizance, and 
writ is proper remedy when inferior 
court entertains proceeding in which it 
has no jurisdiction or, having jurisdic- 
tion, assumes to exercise unauthorized 
power. N.J.S.A.Const. art. 10, par. 1.— 
Carrick v. First Criminal Court of Jer- 
sey City, 20 A.2d 509, 126 N.J.L. 598. 


N.Y.Sup. Where Supreme Court: en- 
tered judgment of separation directing 
husband to make monthly payments to 
wife, adjudged husband in contempt, 
but, on showing of change of circum- 
stances, relieved husband from the con- 
tempt order, the Supreme Court would 
not. prohibit Family Branch of Do- 
mestic Relations Court from entertain- 
ing a petition by wife for support even 
upon a purported showing of a deter- 
mination in that court contrary to the 
judgment of Supreme Court, but would 
rely entirely upon the exercise. there of 
a circumspect observance: of the Su- 
preme Court’s determination and a 
proper exercise of discretion. ‘Laws 
1933, ¢c. 482, § 137; Civil Practice Act, 
§ 1172-a—In re James, 23 N.Y.S.2d 
494, 175 Mise. 319. 

N.Y¥.Sup. Under the codification of 
substantive law regarding mandamus, 
certiorari and prohWbition, prohibition 
is available in any case, criminal or 
civil, where it is necessary and proper 
to restrain a tribunal, exercising either 
judicial or quasi-judicial functions, 
from proceeding without or in excess 
of its jurisdiction. Civil Practice Act, 
§§ 1283-1285.—Barber v. Richardson, 
26 N.Y.S.2d 968. 176 Mise. 210. 

Ohio. Prohibition would not lie to 
prohibit municipal court of Columbus 


merely an excessive and unauthorized — 


12040a- 


# 
ij 


sreof from ntertaining 
proceedin, 


of a judgment which had been recov- 
ered against an employee of the com- 
mission, the municipal court being com- 
petent in the first instance: to_deter- 
mine its own jurisdiction. Gen.Code, § 
1558-51.—State ex rel. Industrial Com- 
mission v. Municipal Court of Colum- 
bus, 29 N.E.2d 616, 137 Ohio St. 321. 

Ohio. A writ of prohibition will not 
be issued unless it clearly appears that 
court or tribunal whose action is 
sought to be prohibited has no juris- 
diction of the court which it is at- 
tempting to adjudicate, or is about to 
exceed its jurisdiction.—Shafer v. 
Common Pleas Court of Franklin 
County, 30 N.H.2d 811, 137 Ohio St. 
429. 

Ohio. A writ of prohibition will not 
issue to prohibit the enforcement of a 
valid judgment even though the proc- 
ess employed for_ the satisfaction of 
the judgment indebtedness was not 
warranted in law or by the judgment 
itself.—State ex rel. Hughes v. Cramer, 
84 N.B.2d 772, 138 Ohio St. 267. 

Where a party whose interest was 
distinct from that of all others in suit 
appealed his part of it, and judgment 
‘was thereafter rendered in the trial 
court in the part of the suit not ap- 
pealed, such judgment was not void, 
and prohibition would not lie to pro- 
hibit the enforcement of that judgment. 
Gen.Code, § 12223-15.—State ex rel. 
Hughes vy. Cramer, 34 N.E.2d 772, 138 
Ohio St. 267. 

A judgment rendered in the Court of 
tommon Pleas after entry of judgment 
of reversal in the Appellate Court and 
remandment for further proceedings 
according to law but before the man- 
date was received and filed in the low- 
er court, was not void for want of ju- 
risdiction in the trial court, and pro- 
hibition would not lie to prohibit the 
enforcement of that judgment.—State 
ex rel. Hughes v. Cramer, 34 N.B.2d 
772, 138 Ohio St. 267. 


Ohio. A writ of prohibition will not 
be issued unless it clearly appears that 
the court or tribunal, whose action is 
sought to be prohibited, has no juris- 
diction of the cause which it is at- 
tempting to adjudicate, or is about 
to exceed its’ jurisdiction._State ex rel. 
Ellis v. McCabe, 35 N.H.2d 571, 138 
Ohio St. 417. 

Ohio App. A writ of prohibition 
would be granted to_a candidate for 
representative in the General Assembly 
to restrain a common pleas judge from 
interfering by mandamus with a coun- 
ty board of elections in its certification 
of the results of that election, where 
the board proceeded in a lawful man- 
ner.—State ex rel. Farnsworth y. Mc- 


Cahe. 35 N.E.2d 474, 66 Ohio App. 482. 


Okl. “Prohibition” is the remedy 


’ where an inferior court assumes to ex- 


ercise judicial power not granted by 
law or to make an unauthorized ap- 
plication of judicial force—Nieman & 
Northeutt v. Mains, 107 P.2d 1022. 
Okl1.Cr.App. The legitimate scope 
and purpose of a writ of ‘‘prohibition” 
is to prevent an inferior court from 
proceeding in an action over the sub- 
ject matter of which it has no jurisdic- 
tion.—Ray v. Stevenson, 111 P.2d 824. 
“Prohibition”. is a writ to prevent 
the exercise by a tribunal possessing 
judicial powers of jurisdiction over 


. matters not within its cognizance, or 


exceeding its jurisdiction in matters of 
which it has cognizance.—Ray v. Ste- 
venson, 111 P.2d 824. 


Tex.Civ.App. “Prohibition” is a rem- 
edy against encroachment of jurisdic- 
tion, and its office is to restrain sub- 
ordinate courts and inferior judicial 
tribunals from extending their juris- 
diction.—Stone v. Kuteman, 150 S.W. 
2d 107. 

“Prohibition” is a writ to prevent 
tribunal possessing judicial powers 
from exercising jurisdiction over mat- 
ters not within ‘its cognizance or ex- 
ceeding its jurisdiction in matters of 


Vi 


Jurisdiction — further in 
hearing of action against Industrial 
' Commission and two state officers in 
their official capacities for the amount 


which it has_ cognizance.—Stone  . 
Kuteman, 150 S.W.2d 107. ‘ 
“Prohibition” is a writ directed t 


judge and parties to suit in any in- 


ferior court, commanding them to cease 


from prosecution of such suit, on sug-— 


gestion that cause originally or some 
collateral matter arising therein does 
not belong to such jurisdiction, but to 
cognizance of some other court.—Stone 
v. Kuteman, 150 S.W.2d 107. 

W.Va. A writ of prohibition was 
awarded to prohibit judgment credi- 
tor and justice of the peace from pro- 
ceeding further in the collection of a 
portion of judgment debtor’s wages 
under a suggestee execution issued 
without compliance with statute mak- 
ing the return of an execution wholly 
or partly unsatisfied a prerequisite to 
the issuance of a suggestee execution. 
Code Supp.1939, 38-5A-1 et seq., and 
38-5A-3, 38-5A-13.—Kincaid v. Vinson, 
14 S.B.2d 266. 


§ 31 

Ala. Where the county Democratic 
Bxecutive Committee had jurisdiction 
to determine primary election contest 
and circuit court was without jurisdic- 
tion, but the circuit court by an ex 
parte order denied the power of the 
committee to pass upon its jurisdiction 
in due course, writ of prohibition 
would lie to require circuit court to 
desist from further proceeding in the 
matter, in advance of hearing in the 
ou oouet oath shed Fee of its juris- 

ctlon.—Ex parte State ex rel. Bragg, 
197 So. 32. . mat 
_ Ala. Proof that writs of temporary 
injunction issued by circuit judge were 
So uncertain that respondents could not 
understand them might constitute a 
defense to a contempt proceeding, but 
would not constitute a reason for 
granting writ of prohibition restrain- 
ing circuit judges from proceeding fur- 
ther in contempt proceedings against 
respondents, since defects, if any, 
would not go to jurisdiction of court. 
—-Ex parte Connor, 198 So. 850, 240 
Ala. 327. 

A writ of prohibition to enjoin: cir- 
cuit judges from proceeding further in 
contempt proceedings against city of- 
ficials for violating writs of temporary 
injunction, restraining officials from 
Selzing a certain film held by a theatre 
and from interfering with exhibition of 
film in theatre, was denied, where 
pleadings, aided by exhibits, estab- 
lished that circuit judges had juris- 
diction to issue writs of temporary in- 


junction. Code 1928, § 8312(1).—Ex 
pee Connor, 198 So. 850, 240 Ala. 


Ark. Where, in wife’s suit for sep- 
arate maintenance and divorce, court 
entered a decree awarding a certain sum 
per month and thereafter wife removed 
to another state and sought to dismiss 
case in vacation without prejudice, and 
thereafter husband moved for modifi- 
cation of decree to reduce the amount 
of the award, wife was not entitled to 
writ of prohibition to prevent chancel- 
lor from modifying decree, since court 
had jurisdiction and attempted dis- 
missal did not deprive court of such 
jurisdiction. Pope’s Dig. § 1486.—Shu- 
man y. Irby, 147 S.W.2d 358. 

Cal. The District Court of Appeal 
had no jurisdiction to issue writ of 
mandate to Employment Commission 
restraining payment of unemployment 
benefits, and hence prohibition would 
issue from Supreme Court to restrain 
District Court of Appeal from enforce- 
ment of writ of mandate where em- 
ployers had not exhausted the remedies 
provided by Unemployment Insurance 
Act, employers not having appealed to 
Employment Commission. Gen.Laws 
1937, Act 8780d; Gen.Laws Supp.1939, 
Act 8780d, §$ 67-72.—Abelleira vy. Dis- 
trict Court of Appeal, Third Dist., 
109 °P.2d°942,' 132 A.L.R. 715, prior 
opinion 102 P.2d 329. 

Fla. Where process in wife’s divorce 
action was served by publication only 
and court, without acquiring personal 
jurisdiction over husband, entered an 
order for temporary alimony, court’s 
subsequent judgment for alimony due 
under such order, regardless of whether 
it was a personal judgment as contend- 


ts { S ‘ veep “hy 

pS ie eee Bas : § oL ; 

he . rey ay 

ed by husband, was not subject to 
“collateral attack” by petition for writ iy 


of prohibition, since court had Dowenoian 


grant divorce decree, enter alimony — 
order, and award counsel fees.—Burk- ene 
hart v. Circuit Court of Hleventh Judi- 
cial Circuit, 1 So.2d 872. ean 
Idaho. Under statute making home- © 
stead subject to execution in satisfac- 
tion of judgment obtained on debt se- — 
cured by materialmen’s lien, Contes 7 
decreeing foreclosure of materialmen ‘s 
lien and in issuing writ of assistance, 
directing sheriff to place holder of — 
sheriff's deed in possession of land ~ 
sold under execution, did not proceed — 
in excess of its jurisdiction and former 
owner of land, who was a party to 
proceeding for issuance of writ of as- 
sistance, had a plain, speedy and 
adequate remedy in the ordinary 
course of law by way of appeal from 
the order issuing writ, and hence was 
not entitled to writ of prohibition, 
Code 1932, §§ 11-201, subd. 2, 401, 
13-402, 54-1005.—Roark vy. 
115 P.2d 95. ; , oo a 
Mo. The granting of injunction is — 
exercise of a “judicial function”, and — 
the granting thereof without jurisdic- 
tion, or in excess of jurisdiction, can 


ia 


be prevented by writ of prohibition — 
State ex rel. Association for Convales- | 
cent Crippled Children v. Corneli, 152 
S.W.2d 83. Mar as! 
N.Y. Prohibition would lie to _re- 
strain deputy county treasurer of Suf- 
folk county from proceeding under an 
application to set aside the cancellation: — 
of tax sales by board of supervisors — 
since statutes conferring power upon ~ 
county treasurer to set aside cancell 
tion of sale under conditions stated is — 
not intended to give treasurer power to 
review the propriety or validity of a 
determination made by board intrusted — 
with discretionary powers by the Suf-. 
folk county tax act. Tax Law, §§ 141, 
158; Laws 1920, c, 811, § 32, and §§ ie 
66, 77, as added by Laws 1929, c. 152, 


Dis 


§ 2.—Application of Gould Realty Co. 
32. N.B.2d 545, 284 NOV. 15 40.sune ae 
versing 21 N.Y.S.2d 1, 259 App.Div. — 


1085, motion denied Gould Realty Co. 
v, Reutershan, 29 N.E.2d 660, 284 N. 
Wenosse Us sea 

Okl. Prohibition could not be main- 
tained by one against whom judgment 
had been rendered in, a justice court 
on a note, on ground that the note 
showed on its face that it was barred — 
by limitations, since the issue was not ~ 
a jurisdictional issue but an affirma- | 
tive defense to be raised in the action 
in the justice court by demurrer or 
answer.—Nieman & Northcutt v. Mains, 
107) P.2da (1022. . Pas 1 

Tex.Civ.App. As regards right to — 
prohibition to compel discontinuance of 
a suit in Pecos county, when petition a 
of relators was filed in district court F 
of Harris county, such court’s juris- 
diction attached to cause of action d 
with power to permit proper pleadings 
to be filed, amended, amplified and ~ 
such new parties made as were proper 
and necessary to determine essential, 
questions involved and to do all things 
with reference to rights of parties and 
matters in litigation or properly to be 
put in litigation which are authorized 
by constitution and laws of the state. 
—O. K. Theatres v. Johnson, 145 SW. 
2d 628. ; 

As regards right to prohibition to 
compel discontinuance of suit in Pecos 
county for collection of rent by par- 
ties who were not made defendants in 
relators’ suit in Harris county to can- 
cel a lease, such parties were subject- 
ed to jurisdiction of Harris county 
court and by amendment could be made 
parties.—O. K. Theatres v. Johnson, 
145 S.W.2d 628. _- : 

Utah. In proceeding for writ of pro- 
hibition to enjoin district court from 
proceeding with action to recover taxes 
paid to the state under protest on 
ground that jurisdiction was not ac- 
quired by service of summons on the 
Governor and Attorney General, writ 
would be granted. Rev.St.1933, §§ 80- 
41-11, 80-11-13.—State v. District Court 
of Salt Lake County, 115 P.2d 913. 

Utah. Where sheriff filed an affidavit 
before a justice of peace Swearing on 
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information and belief that owner had 
certain slot machines in a lodge being 
_ operated contrary to law and justice is- 
sued writ of attachment commanding 
sheriff to attach and keep slot machines 
- until disposed of by order of court and 
sheriff seized the machines and_ after 
seizure justice issued an order direct- 
ing the owner to appear and show cause 
why the machines should not be de- 
_ stroyed and the money therein forfeited 
to the county, writ of prohibition would 
not lie to enjoin the justice’s court from 
exercising jurisdiction over the slot 
machines seized by the sheriff. Rev.St. 
- 1933, § 103-25-1—Parry v. Crosby, 116 
Pid ALL 

W.Va. Where unambiguous order of 
ircuit court showed that court was act- 
i without jurisdiction in granting 
appeal from judgment of a justice of 


wae 


peace after expiration of 90 days from 


nm of appeal bond. Code 1931, 
-6.—Worley v. Hasley, 13 §8.H.2d 158. 
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- _N.J.Sup. The judge of the court of 
_ First Criminal Judicial District of 
Hudson county is not entitled to writ 
of “prohibition”, enjoining Criminal 
Courts of Jersey City, Hoboken Re- 
_eorder’s Court, and judges of such 
53 rts from exercising jurisdiction to 
alleged violators of Disorderly 
rsons. Law. N.J.S.A. 2:201-1 et 
seca 212—1 2 et seq, 3 |... 25212-4.45 
N.J.S.A.Const. art. 10, par. 1. 

Carrick vy. First Criminal Court. of 
ete ey City, 20 A.2d 509, 126 N.J.L. 


‘ § 41 i 
Idaho. An application by Canyon 
county taxpayer for writ of prohibition 

restrain board of county commis- 


“Set oul be promptly decided. 
1932, § 30-1201 et seq., and § 30-3301, 
as amended by Laws 1941, c. 66.—Jus- 
us vy. DeCoursey, 115 P.2d_ 756. 
Mo. In suit against police officers 
o enjoin them from sending the plain- 
iff’s fingerprints and photographs to 
ertain bureaus of criminal identifica- 
ion and to other places, petition alleg- 
ng that plaintiff was unlawfully and 
wrongfully fingerprinted and _ photo- 
graphed was the statement of a mere 
conclusion and wholly failed to state 
~~ a eause of action against the officers, 
but that fact did not mean that the 
officers were entitled to prohibition 
against the judge of the circuit court 
in which the suit was instituted, unless, 
under the admitted facts, the plaintiff 
could not state a cause of action. Rev. 

$t.1939, § 4184, Mo.St.Ann. § 3794, p. 
- 3314.—State ex rel. Reed v. Harris, 153 

S.W.2d 834. 

Police officers were not entitled to 
maintain prohibition against a judge of 

» a circuit court to prevent him from 
entertaining a pending suit filed against 
the police officers to. enjoin them from 
sending the plaintiff’s fingerprints and 
photographs to bureaus of criminal 

- jdentification and others, notwithstand- 
ing that the petition in the injunction 
suit failed to state a cause of action, 
Rev.St.1939, § 4184, Mo.St.Ann. § 3794, 
p. 3314,—State ex rel. Reed v. Harris, 
1538 S.W.2d 834. 

Prohibition” is a discretionary writ, 
and where there is any doubt regarding 
whether, on admitted facts, a defective 

petition can be amended so as to state 
~ g eause of action, prohibition should 

- not issue.—State ex rel. Reed v. Harris, 
153 S.W.2d 834. 

N.Y.Sup. A proceeding against pub- 
lic service commission could be brought 
under provision in Civil Practice Act 
relating to proceeding against body or 
officer to determine, as between two bus 


under which one of the bus companies: 
obtained certificate of convenience and 


necessity, where bus company had no — 


other remedy by mandamus, certiorari, 
direct review of enactment of ordinance, 
or by commission passing as matter of 
law on. validity of ordinance, and 
especially where commission did not re- 
sist the proceeding. Civil Practice Act, 
§ 1283 et seq.; § 1284, subds. 2, 3.— 
Yonkers Bus y. Maltbie, 23 N.Y.S8.2d 87, 
affirmed 23 N.Y.S.2d 91. 

N.Y¥.Sup._ That employer might be 
damaged by an adverse ruling of the 
Labor Relations Board conducting a 
hearing under statute authorizing the 
board to investigate controversy con- 
cerning the representation of employees 
did not authorize the issuance of an 
order prohibiting the board from con- 
ducting a hearing, since the board 
under Labor Law has the right to con- 
duct the hearing and the court cannot 
prejudge the fairness of the board’s 
decisions to be rendered after the 
hearings. Labor Law, § 705, subd. 3.— 
In re Zone Oil Trucking Corporation, 
27 N.Y.S.2d 61. 

S.D. Where the only Democratic 
candidate for state’s attorney was in- 
eligible for office at time of signing 
nominating’ petition, but validity of 
such petition was not questioned be- 
fore the primary, Republican candi- 
date could not, after the primary and 
after Democratic candidate had become 
eligible for the office, maintain prohibi- 
tion against the printing of Democratic 
candidate’s name on ballots. SDC 
16.0210, 16.0215; Const. art. 5, §§ 2, 
24, 25.—State ex rel. Bakewell v. Han- 
sen, 294 N.W. 445. 
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D.C.Miss. The purpose of writ of 
prohibition is to prevent the unlawful 
assumption of jurisdiction and is not 
for purpose of correcting mere. errors 
or irregularities. Jud.Code § 234, 28 
U.S.C.A. § 342.—Downing vy. Davis, 34 
F.Supp. 872. : 

Ala. WPrrors or irregularities in court 
procedure cannot be corrected by a 
writ of prohibition.—Ex parte Connor, 
198 So. 850, 240 Ala. 327. 

Ark. The writ of ‘‘prohibition” is 
never granted unless inferior tribunal 
has clearly exceeded its authority and 
party applying for it has no other pro- 
tection against wrong that would be 
done by such usurpation, and, if the 
court erroneously exercises its jurisdic- 
tion, it can only be corrected by appeal. 
—Shuman v. Irby, 147 S.W.2d 358. 

Cal. “Prohibition” never issues to 
restrain a lower tribunal from commit- 
ting more error in deciding a question 
properly before it, since, if lower court 
has power to make a correct determina- 
tion of a particular issue, it clearly has 
power to make an incorrect decision 
subject only to appellate review and 
not to restraint by prohibition.—Abel- 
leira v. District Court of Appeal, Third 
Distt, VlOO7 Pvid MOS 2 tT 3 2 ACT ee (Lb. 
prior opinion 102 'P.2d 329. 

Fla. Proceedings in prohibition 
should be restricted to the field for 
which they were intended so as not to 
become a vehicle for the determination 
of questions involving the correct or 
incorrect decisions of another court in 
matters in which that court had the au- 
thority to act—Adams vy. Lewis, 200 
So. 852. 

Fla. Prohibition will not lie to pre- 
vent erroneous exercise of jurisdiction. 
—Burkhart v. Circuit Court of Hleventh 
Judicial Circuit, 1 So.2d 872. 

N.M. Where district judge acted ad- 
versely on affidavit of disqualification 
filed by persons seeking to intervene 
as defendants in action to foreclose pav- 
ing liens, and granted motion of such 
persons to be substituted for certain de- 
fendants and additional motion of such 
persons to require plaintiffs to give 
security for costs, and thereafter such 
persons took an appeal which they sub- 
sequently attempted to abandon by fil- 
ing of voluntary dismissal, and such 
persons thereafter filed writ of prohibi- 
tion against district judge without se- 
curing order of district judge dismiss- 
ing appeal as provided in Supreme 


companies, validity of city ordinance Cou 


113 P.2d 179, 45 N.M. 161. : 

Ohio. A writ of prohibition will not 
issue to prevent an anticipated errone- 
ous judgment, and is not available as 
a substitute for a proceeding on ap- 
peal.—_State ex rel. Industrial, Commis- 
sion v. Municipal Court of Columbus, 
29 N.H.2d 616, 137 Ohio St. 321. 
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Ark. The weit of ‘‘prohibition” is 
never granted unless inferior tribunal 
has clearly exceeded its authority and 
party applying for it has no other pro- 
tection against wrong that would be 
done by such usurpation, and, if the 
court erroneously exercises its juris- 


diction, it can only be corrected by 
Sppet ls EOOMeE v. Irby, 147 S.W.2d 
358. 

Cal. Prohibition will not lie on 
ground that trial court erred in is- 
suing subpeena duces tecum upon 


which charge of contempt might be 
based, but remedy of one against whom 
such an order is directed is to present 
his defense upon hearing of contempt 
proceeding, and then, if found guilty,- 
to apply for a writ of certiorari or 
habeas corpus. Code Civ.Proc., § 1103. 
—C. S. Smith Metropolitan Market Co. 
v. Superior Court in and for Los An- 
geles County, 105 P.2d 587, superseding 
98 P.2d 555. 

Cal. In determining whether peti- 
tioners would be without a remedy un- 
less prohibition issued to prevent. en- 
forcement of statute making it unlaw- 
ful to engage in business of a motor 
carrier transportation agent without a 
license, constitutionality of the statute 
could be raised upon trial of charges 
against petitioners or upon habeas 
corpus. St.1933, p. 1012, § 1 et seq., 
as amended by St.1935, p. 1833, and 
p. 1013, § 3—Walsh v. Railroad: Com- 
mission, 107 P.2d 611, 16 Cal.2d 691. 

In determining whether petitioner for 
writ of prohibition to prevent enforce- 
ment of penal statute has other rem- 
edy, whether petitioner’s acts consti- 
tute violation of the statute may be 
raised, and, ordinarily, can only be 
raised, upon trial of charges against 
petitioner.—Walsh v. Railroad Commis- 
sion, 107 P.2d 611, 16 Cal.2d 691. 


Fla, ‘Prohibition’ is an extraordi- 
nary writ, and issues only when party 
seeking it is without other adequate 
means of redress for the wrong about 
to be inflicted by act of an inferior 
court.—Burkhart v. Circuit Court of 
Eleventh Judicial Circuit, 1 So.2d 872. 
Idaho. Under express statutory pro- 
visions with respect to issuance of 
writ of prohibition, such writ will not 
lie unless it be made to appear , that 
the tribunal, corporation, board or per- 
son is proceeding without or in ex- 
cess of its jurisdiction, and also that 
there is not a plain, speedy and ade- 
quate remedy in the ordinary course of 
law. Code 1932, §§ 13-401, 13-402.— 
Roark y. Koelsch, 115 P.2d 95. 


Ky. To authorize Court of Appeals 
to issue writ of prohibition, plaintiffs, 
in addition to establishing that county 
court acted erroneously, must establish 
that irreparable and remediless injury 
will result. Const. § 110—Reeves w 
Bell, 147. S.W.2d 711, 285 Ky, 800. 
_Ky. A writ of prohibition does not 
lie to restrain circuit court judge from 
trying petitioner on indictments re- 
turned by county grand jury on 
ground that respondent is prejudiced 
against accused and that he cannot 
have fair trial in such court when pre- 
sided over by respondent, but such 


question must be presented in circuit 


court at proper time in form of mo- 
tion supported by affidavit to require 
such judge to vacate the bench.—Size- 
more v. Stivers, 151 S.W.2d 1059, 287 
Ky. 153. i its 
Minn. The granting of a writ of 
prohibition is discretionary and ordi- 


narily will be denied in the exercise 


Estate, 299 N.W. 2. 

| prohi ng probate judge from 
= ng any further proceeding relating 
to probate of will until statutory no- 
tice of hearing had been given was 
denied, where relator would be afford- 
ed full relief by proceedings in manda- 
mus to compel probate judge by order 
to fix time and place of hearing on pe- 
tition for probate of will in order that 
notice thereof might be given pursuant 
to statute. Mason’s Minn.St.Supp.1940, 
§ 8992-188.—In re Stenzel’s Estate, 299 
Naw ee. 

Mo. Where petition by attorney to 
establish lien against judgment in 
elient’s favor and to recover amount 
thereof from judgment debtor did not 
_-state a cause of action but it did not 
appear from admitted facts that attor- 
ney could not state a cause of action, 
prohibition would not lie to prohibit 
judge from determining petition, par- 
ticularly where judgment debtor had 
not exhausted its remedy in the trial 
eourt by filing a demurrer or moving 
to strike for failure to state a cause 
of action.—State ex rel. Massman Const. 
Co. v. Buzard, 145 S.W.2d °355. 

N.J.Sup. At common law, issuance 
of writ of “prohibition” was justifiable 
only in cases of extreme necessity, that 
is, where court’s exercise of unauthor- 
ized jurisdiction would be productive 
of injury for which there was no other 
ample remedy, and writ was not issu- 
able where adequate redress could be 
had by ordinary mode, either at law or 
in equity.—Carrick vy. First Criminal 
Court of Jersey City, 20 A.2d 509, 126 
N.S, 598. 

N.¥.Sup. A proceeding against pub- 
lie service commission could be brought 
under provision in Civil Practice Act 
relating to proceeding against body or 
officer to determine, as between two 
bus companies, validity of city ordi- 
nance under which one of the bus com- 
panies obtained certificate of conven- 
jence and necessity, where bus compa- 
ny had no other remedy by mandamus, 
certiorari, direct review of enactment 
of ordinance, or by commission pass- 
ing as matter of law on validity of or- 
dinance, and especially where commis- 
sion did not resist the proceeding. 
Civil Practice Act, § 1283 et seq.; , § 
1284, subds. 2, 3.—Yonkers Bus v. 
Maltbie, 23 N.Y.S.2d 87, affirmed 23 N. 
WeSe2d +915 

N.Y.Sup. The remedy previously 
designated as prohibition is not partic- 
ularly favored by the courts and is 
granted only in the discretion of the 
court when there is no other remedy, 
and in eases of extreme necessity where 
the grievance cannot be restrained by 
less drastic proceedings at law, in equi- 
ty or by appeal.—Barber v. Richardson, 
26-N.Y.S.2d 963, 176. Misc. 210. 

Ohio. The high prerogative writ of 
prohibition will not issue where there 
is another adequate remedy.—State ex 
rel. Cleveland Trust Co. y. Pethtel, 30 
N.E.2d 991,-137 Ohio St. 525. 

Ohio. Resort to the extraordinary 
writ of prohibition may be had only 
when no ordinary and usual remedy is 
available and adequate.—Iden v. Atkin- 
son, 34 N.H.2d 209, 138 Ohio St. 175. 

Prohibition was not available to op- 
erator of beauty parlor claiming that 
contributions levied under the Unem- 
ployment Compensation Act against 
him by the Administrator of the Bu- 
reau of Unemployment Compensation 
were invalid on ground that individ- 
uals held by the administrator to be 
employees were in fact lessees of space 
and equipment in the beauty parlor, 
since operator had an adequate remedy 
at law in a court of law. Gen.Code, 
$§ 1345-1, subd. b(1), 1345-27, 1345-28, 
1346-4.—Iden vy. Atkinson, 34 N.E.2d 
209, 138 Ohio St. 175. 

Ohio App. A writ of prohibition will 
be granted only where there is no 
adequate remedy at law.—State ex rel. 
Greenwood vy. Baals, 31 N.H.2d 244, 66 
Ohio App. 255. 

Prohibition would not lie to prohib- 
it further proceedings in forcible en- 
try and detainer action where judg- 
ment therein had been entered against 


issuance of writ of restitution, 


of t 


just: I 
ined to be spe 


defendant had ‘adequate remedy” by 
injunction in a separate action or an- 
cillary relief in an error proceeding.— 
State ex rel. Greenwood v. Baals, 31 
N.H.2d 244, 66 Ohio App. 255. 

Okl. Prohibition cannot be resorted 
to where the usual remedies provided 
by law or equity are available.—Nie- 
rays & Northeutt v. Mains, 107 P.2d 

OkL.Cr.App. The extraordinary writ 
of prohibition will not be awarded 
when the ordinary and usual remedies 
provide by law, such as appeal, writ 
of error, certiorari, or other modes of 
review or injunction, are available.— 
Ray v. Stevenson, 111 P.2d 824. 

RI. A writ of prohibition rests in 
the discretion of the Supreme Court, 
and it is rarely granted where there 
is another adequate remedy.—Bankers 
Indemnity Ins. Co. vy. Superior Court, 
14:A.2d 247. 

A writ of prohibition to restrain the 
superior court from entertaining or tak- 
ing further proceedings with relation 
to a “second supplementary petition” 
to adjudge a compensation insurer in 
contempt for failure to make payments 
under a compensation agreement would 
not be granted on ground that the 
court would be acting without juris- 
diction or in excess thereof if it en- 
tertained the petition, since should the 
court entertain the petition without 
or in excess of its jurisdiction or should 
it determine the petition in a way abus- 
ing its discretion, an adequate remedy 
was available to insurer by suitable 
proceedings under the Compensation 
Act, or otherwise, to have the court’s 
action reviewed. Gen.Laws 1938, c. 
300, art. 8, §§ 1, 6.—Bankers Indemnity 
ish Co. v. Superior Court, 14 A.2d 

S.C. Where court in which original 
action is brought has jurisdiction and 
usual remedies provided by law are 
adequate and complete, prohibition 
should not issue.—Woodworth v, Gall- 
man,..10° S.H.2d, 316,195 S.C. 157. 

Tex.Civ.App. A writ of prohibition 
would issue to compel desistance from 
further proceeding in suit in. district 
court of Pecos county for collection of 
rent, notwithstanding plea in abate- 
ment would effect same result as writ 
of prohibition, where plaintiffs in such 
suit instituted three different suits 
which encroached on jurisdiction of 
Harris county district court wherein 
relators filed a suit to cancel a_ lease. 
seo Theatres v. Johnson, 145 S.W. 


Utah. Prohibition will not lie where 
an inferior court or tribunal is threat- 
ening to act without or in excess of its 
jurisdiction unless it is shown that 
there is no plain, speedy and adequate 
remedy in the ordinary course of law. 
—Adolph Coors Co. v.. Liquor Control 
Commission, 105 P.2d 181. 

Wis. A writ of prohibition will not 
be issued where there is an adequate 
remedy by appeal or otherwise.—State 
ex rel. Joyce v. Farr, 295 N.W. 21, 236 
Wis, 323. 


§ 57 

Ohio. Ordinarily, the appropriate 
remedy against an order of sale or exe- 
cution improperly issued is a motion to 
recall or set aside process not warrant- 
ed in law, and not a writ of prohibi- 
tion.—State ex rel. Hughes v. Cramer, 
34 N.E.2d 772, 138 Ohio St. 267. 

Tex.Civ.App. The writ of ‘prohibi- 
tion” is extraordinary remedy granted 
only in extreme cases of necessity and 
not for grievances which may be re- 
dressed in ordinary proceedings at law. 
—Stone v. Kuteman, 150 S.W.2d 107. 

Generally, ‘‘prohibition”’, being extra- 
ordinary writ, cannot be resorted to 
when ordinary and usual remedies pro- 
vided by law are adequate and avail- 
able, in absence of statute expressly 
permitting it—Stone v. Kuteman, 150 
S.W.2d 107. 

The writ of “prohibition” should be 
denied, if complete remedy lies by ap- 
peal, writ of error, writ of review, 
certiorari, injunction, mandamus, 


mo- 


ace tion for change 
was 
since > 


pera 
other manner.—St 
$.W.2d 107. ; bee eno 
It is only where pleadings an 
show that writ of “prohibiti 
volves issues in an administration, 
which county court’s probate jurisdi 
tion is inadequate to gran S 
sought, that district court has 
diction to grant necessary relief by 
issuing such writ to county court. 
Stone v. Kuteman, 150 S.W.2d 107. 
Utah. Where executor was — 
penaed by Tax Commission, 
gating liability for inheritance © 
executor’s remedy of appearing 
commission and refusing to — 
was not an “adequate remedy” 
would bar prohibition staying 
eourt from proceeding with ee 
enforcement of contempt order again 
executor, who refused to appear befo1 
commission. Rev.St.1933, 104-4 
Mayers v. Bronson, 114 P.2d 21 
§ 58 re 
Idaho. A party to suit at ti 
suance of a writ of assistance, in 
to contest the order issuing suc 
must appeal directly from suc e 
Code 1932, § 11-201, subd. 2,—Roark y 
Koelsch, 115 P.2d 95. 2 de 
La.App. Generally, 


Board of Red River Parish v. 
ton, 197 So. 182. ; 

Minn. Where there is an | 
remedy by appeal, a writ of 
tion will not be granted.—St 
rel. Beede v. Funck, 299 N.W. 6 

N.Y.Sup. The remedy — pre 
designated as prohibition is nm 


and in cases of extreme necessi 1 
the grievance cannot be restraine 
less drastic proceedings at la 
equity or by appeal.—Barber y, | 
ardson, 26 N.Y.S.2d 963, 176 Mise 
Ohio. A writ of prohibition w 
issue to prevent an anticipated erron 
ous judgment, and is not availabl 
a substitute for a proceeding on a 
peal.—State ex rel. Industrial Comm: 
sion vy. Municipal Court of Columbus 
29 N.H.2d 616, 137 Ohio St. 321 
Ohio. A writ of prohibition is 
available as a substitute for appe 
error paras tages ah v. Com 
Pleas Court of Franklin County, 30 
H.2d 811, 137 Ohio St. 429. ; 


Ohio. A writ of “prohibition” a 
high prerogative writ to be used with 
great caution in the furtherance ‘ 
justice and only when there is no oth 
regular, ordinary, and adequate rem 
dy, and it is not available as a su 
stitute for the remedy of appe 
State ex rel. Ellis vy. McCabe, 35 — 
2d 571, 1388 Ohio St. 417, are 

OkKLCr.App. The extraordinary writ 
of prohibition will not be awarded ~ 
when the ordinary and usual remedies — 
provided by law, such as appeal, writ 
of error, certiorari, or other modes | 
review or injunction, are available. 
Ray v. Stevenson, 111 P.2d ‘824. 

Tex.Civ.App. Any assignments of er- 
ror claimed to have been made in over- 
ruling pleas of privilege in suit to 
cancel lease can only be considered i 
an appeal from such order in that 
case and cannot. be considered on ap- 
plication by plaintiffs in such suit for 
writ of prohibition to compel discon- 
tinuance of a suit in another county.— | 
NAA Theatres v. Johnson, 145 S.W.2d 


Tex.Civ.App. The writ of “prohibi- 
tion” should be denied, if complete 
remedy lies by appeal, writ of error, 
writ of review, certiorari, injunction, 
mandamus, motion for change of 
venue, or in any other manner.—Stone 
v. Kuteman, 150 8.W.2d 107. 

An administratrix of decedent’s es- 
tate is not entitled to issuance of writ 
of “prohibition” by district court, re- 
straining probate court from hearing 
and determining motion to vacate its 
order vacating its previous order dis- 
charging administratrix and surety on 
her bond, as matter involved isi/ex- <3 
clusively within probate court’s juris- — 

y 


j 
1 


f 
diction.—_Stone v. Kuteman, 150 S.W. 
2d 107. : 

Wis. A writ of prohibition will not 
be issued where there is an adequate 
remedy by appeal or otherwise.—State 
ex rel. Joyce v. Farr, 295 N.W. 21, 236 
Wis. 323. 
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Ark. Where undisputed testimonr 
_ established that required jurisdictional 
affidavits in support of election con- 
test were not made, trial of election 
contest on its merits would involve 
‘great expense and consume much time 
and testimony of many witnesses would 
_be taken, contestee’s remedy by ap- 
peal was inadequate and writ of pro- 
_ hibition would be granted restraining 
hearing of election contest. Pope’s 
Dig. § 4738—Murphy v. Trimble, 143 
W.2d 534, 200 Ark. 1173. 
The writ of prohibition lies when an 
inferior court is proceeding in a mat- 
ter beyond its jurisdiction and when 
remedy by appeal, though available, 
is inadequate.—Murphy y. Trimble, 143 
S.W.2d 534, 200 Ark. 11738. 
Cal. A writ of “prohibition” may 
ometimes issue to prevent the exercise 
f unauthorized power where court has 
urisdiction of the parties and the sub- 
_ ject matter, and in exceptional cases is 
- allowed where there is also a remedy 
_ by appeal if the circumstances are ag- 
gravated and justify immediate relief.— 
Hill v. Superior Court in and for Ala- 
_ meda County, 106 P.2d 876, prior opin- 
jon 100 P.2d 526. : 
_ Where special administrator sued for- 
mer executor upon implied contract to 
epay money allegedly converted to 
former executor’s own use and writ of 
attachment was issued, and release of 
the attachment would render worthless 
any judgment secured by special ad- 
- ministrator, remedy of “prohibition” 
- eould be properly invoked to prevent 
ial court from vacating the attach- 
Siment, as against contention that special 
administrator had remedy by appeal.— 

1 v. Superior Court in and for Ala- 
da County, 106 P.2d 876, prior opin- 
ion 100 P.2d 526. 
Cal.App. A writ of “prohibition” 
will not lie where there is a plain, 
peedy, and adequate remedy by way 
f appeal.—Duke v. Justice’s Court of 
ity of Berkeley, 108 P.2d 707 
Remedy by way of appeal from or- 
er of justice’s court granting motion 
o have judgment enforced and carried 
into execution was plain, speedy, and 
dequate so as to preclude résort to 
writ of prohibition. Code Civ.Proc. §§ 
685, 975, 978.—Duke v. Justice’s Court 
City of Berkeley, 108 P.2d 707. 
Idaho. Under statute making home- 
stead subject to execution in satisfac- 
tion of judgment obtained on debt se- 
cured by materialmen’s lien, court, in 
_ decreeing foreclosure of materialmen’s 
lien and in issuing writ of assistance, 
directing sheriff to place holder of 
sheriff’s deed in possession of land sold 
under execution, did not proceed in 
excess of its jurisdiction, and former 
owner of land, who was a party to pro- 
ceeding for issuance of writ of assist- 
ance, had a plain, speedy and adequate 
_ remedy in the ordinary course of law 
by way of appeal from the order issu- 
ing writ, and hence was not entitled to 
writ of prohibition. Code 1932, §§ 
11-201, subd. 2, 13-401, 13-402, 54- 
1005.—Roark v. Koelseh, 115 P.2d 95. 

N.Y.Sup. Where petitioner, who had 
pleaded not guilty to a misdemeanor 
eharge, sought to examine the com- 
plaining witness before trial and judge 
denied motion and set a date for trial, 
petition to restrain court and attorney 
for people from proceeding with trial 
was denied in view of adequacy of 
remedy by appeal from conviction. 
Civil Practice Act, § 1283 et seq.— 
Barber v. Richardson, 26 N.Y.S.2d 963, 
176 Mise. 210. z 
Ohio. A writ of prohibition will not 
be granted to prevent the enforcement 
of a judgment claimed to be prejudi- 
cially erroneous, since an adequate 
remedy to correct prejudicial error is 
‘afforded by appeal.—State ex rel. 
Hughes v. Cramer, 34 N.H.2d 772, 138 
Ohio St. 267. 

Ohio App. Prohibition would not lie 


Lied 
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to prohibit furtter proceedings in for- ; 


cible entry and detainer action where 
judgment therein had been entered 
against the defendant by justice of the 
peace and all that remained to be done 
was issuance of writ of. restitution, 
since defendant had ‘‘adequate remedy” 
by injunction in a separate action or 
ancillary relief in an error proceeding. 
—State ex rel. Greenwood v. Baals, 31 
N.E.2d 244, 66 Ohio App. 255. : 

That filing of an appeal and staying 
of proceeding by defendant against 
whom judgment had been entered in 
forcible entry and detainer action 
would require the giving of an appeal 
bond on questions of law did not de- 
prive defendant of an “adequate rem- 
edy” so as to entitle him to issuance 
of writ of prohibition.—State ex rel. 
Greenwood v. Baals, 31 N.E.2d 244, 66 
Ohio App. 255. - 

S.C. Whether ordinary legal remedy 
is inadequate is within sound discre- 
tion of court to which application for 
prohibition is made, and court may 
consider delay and inconvenience inci- 
dent to appeal, though inadequacy of 
such remedy is not tested solely by 
such consideration.—Woodworth v. Gall- 
man, 10, iS.H.2d.316;,,195>8:.Ce bf. 

The mere fact that appeal lies will 
not defeat the right of prohibition un- 
Jess appeal is an adequate remedy.— 
Woodworth y. Gallman, 10 S.H.2d 316. 
195 S.C. 157. 

Tex.Civ.App. The writ of “prohibi- 
tion” should be denied, if complete 
remedy lies by appeal, writ of error, 
writ of review, certiorari, injunction, 
mandamus, motion for change of 
venue, or in any other manner.—Stone 
v. Kuteman, 150 S.W.2d 107. 

Utah. Where executor was subpe- 
naed by Tax Commission, investigating 
liability for inheritance tax, and re- 
fused to appear, remedy of appeal from 
sentence for contempt was not an ‘‘ade- 
quate remedy” which would bar pro- 
hibition staying district court from 
proceeding with threatened enforce- 
ment of contempt order. Rev.St.1933, 
104-45-15.—Mayers v. Bronson, 114 P. 
2a) 213. 

The very purpose of a liberalized 
right to bring prohibition is to prevent 
intermediate appeals where such ap- 
peals would otherwise be the only 
means of preventing injustice, and the 
right to bring such an appeal is not an 
“adequate remedy’? which bars prohibi- 


eS rine v. Bronson, 114 P.2d 
; _ 8 69 
C.C.A.Tex. Prohibition would not lie 


where petitioner’s rights were protected 
by appeal taken in bankruptcy pro- 
ceeding.—In re Nichols, 114 F.2d 364. 

Fla. In proceeding supplementary 
to execution issued, under judgment 
against corporation, questions, as to 
sufficiency of evidence to support cir- 
euit court’s ruling that persons not 
parties to origina] suit be impleaded 
and required to show cause why prop- 
erty in their hands should not be sub- 
jected to judgment against corporation 
and as to propriety of ruling of com- 
missioner appointed by court to hear 
the supplementary proceedings, were 
not reviewable on application to Su- 
preme Court for writ of prohibition, 
since such matters were reviewable on 


writ of error. Laws 1919, ce. 7842.— 
Adams v. Lewis, 200 So. 852. 
Ind. Prohibition would not lie to 


restrain the circuit court of Randolph 
county from deciding that acts of-cor- 
porate stockholders and their privies 
in issuing stock, holding meeting, and 
electing corporate officers, were void, 
on ground that same question had been 
decided to the contrary by circuit court 
of Blackford’ county, since such fact 
would not deprive circuit court of 
Randolph county of jurisdiction, and 
the relators might set up defense of 
res judicata in the Randolph county 
circuit court, and, if such court should 
erroneousl decide the question, the 
remedy of the relators would be by 
appeal.—State ex rel. Kist vy. Randolph 
Circuit Court of Randolph County, 29 
N.B.2d 989. 

Minn. An order granting plaintiff’s 
motion to amend proof of service in 


action in which defat gment 
obtained, in order to show substitute 
service, was an ‘“appealable orde “i 


2 ea b 
and hence prohibition would not lie to 
correct the error. Mason’s Minn.St. 
1927, § 9498(3).—State ex rel. Beede 
v. Funck, 299 N.W. 684. — | 

Ohio. Appeal rather than a writ of 
prohibition was the proper remedy of 
those seeking to prevent judges of 
court of common pleas from consider- 
ing or deciding a certain case on ap- 
peal from probate court on ground that 
statute under which the appeal to the 
court of common pleas was taken was 
unconstitutional. Gen.Code, § 10501- 
56.—State ex rel. Ellis v. McCabe, 35 
N.B.2d 571, 138 bacon St. 417. 


N.Y.Sup. The right to a review by 
appeal, even though the defendant may 
first be required to stand trial, is 
ordinarily sufficient protection and ex- 
cept under extraordinary circumstances 
bars the more drastic relief of prohibi- 
tion.— Barber vy. Richardson, 26 N.Y.S. 
2a_968, 176 Misc. 210. 

Utah. Where Liquor Control Com- 
mission under regulation limiting size 
of beer containers sought to prevent 
brewery from selling beer in 8-ounce 
bottles and threatened criminal prose- 
ecution if such sales were made and 
brewery if forced to its remedy by ap- 
peal from conviction for violation of 
regulation might sustain possible for- 
feiture of its license, prohibition would 
lie to prevent the commission from en- 
forcing its regulation. Laws 1935, c. 
43, §§ 2, 8, 6(e, i), 7, 88, 96, 114, 150, 
161.—Adolph Coors Co. v. Liquor Con- 
trol Commission, AOE P.2d 181. 


7 

Ind. Relator is not entitled to writ 
of prohibition, prohibiting circuit court 
from enforcing temporary injunction 
restraining lieutenant governor and 
other state officers from taking any 
steps under statutes alleged to be un- 
constitutional, as court had jurisdiction 
to issue injunction because of property 
rights involved, if facts showed that 
emergency existed and that serious im- 
pairment of and irreparable injury to 
public service would result unless in- 
junction were granted, while, if facts 
did not justify injunction, granting 
thereof was not void, but merely erro- 
neous, and can be questioned only by 
assigning error on appeal.—State ex 
rel. Dawson vy. Marion Circuit Court, 
33 N.H.2d 515, rehearing denied 33 N 
H.2d 582. 
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La. Where petition of citizens and 
taxpayers requesting district court to 
appoint an attorney to bring suit to 
remove district attorney from office 
was dismissed on ground that court 
did not have jurisdiction ratione ma- 
teriae, citizens and taxpayers were not 
required to bring matter before Su- 
preme Court by a_suspensive appeal 
from judgment of dismissal,, but were 
entitled to do so on a writ of certiorari 
and alternative writs of prohibition and 
mandamus. Const.1921. art. 9, § 6— 
In re Perez, 1 Sk. 537, 197 La. 334. 

3 

La. Where petitioner for open hear- 
ing investigation sought production of 
books and records of corporation in 
possession of secretary-treasurer, writ- 
ten reasons for denying motion to 
quash subpoena referred to corporation 
as a respondent and its rights were 
considered and passed on by court, all 
parties and district court considered 
corporation properly before the court, 
and record showed nothing to contrary, 
the corporation was properly before 
the Supreme Court on application for 
certiorari and prohibition, as against 
contention that application did not con- 
form to requirements of petition for 
intervention and that intervention must 
be filed in district court. Code Cr.Proc. 
art. 156.—In re Louisiana Coastal 
Lands, 2 So.2d 184, 197 La. 701, fol- 
lowed in In re Delta Development Co., 
2 So.2d 188, 197 La. 712, and In re 
Suburban Coast Realty Co., 2 So.2d 
189, 197 La.:713. 

_Okl A writ of prohibition will not 
lie to a private individual.—Nieman & 
Northeutt v. Mains, 107 P.2d 1022, 


= 


reuit court was — 

l entertain proceeding to 
rbid_ a county Democratic Executive 
Committee to hear and determine a con- 
test of primary election so far as it re- 
lated to Democratie candidate for office 
of the judge of probate, where the com- 
mittee had acquired jurisdiction of the 
contest. Gen.Acts 1931, p. 90, § 41.— 
ae parte State ex rel. Bragg, 197 So. 


Ky. Where a court inferior to the 
eircuit court is proceeding without its 
jurisdiction, the proper forum to issue 
a writ of prohibition is the circuit 
court.—Reeves y. Bell, 147 S.W.2d 711, 
285 Ky. 300. 
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N.Y.Sup. The mode of procedure 

’ preseribed by the provisions of the Civ- 

il Practice Act authorizing the bringing 

of a special proceeding against a body 

or officer must be followed. Civil Prac- 

tice Act, § 1283 et seq.—Levine vy. Lend- 
ing, 26 N.Y.S.2d = 176 Mise. 462. 
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N.J.Sup. To warrant issuance of 
writ of “prohibition” to inferior court 
for want or excess of jurisdiction un- 
der common law as it was when in- 
ecorporated in state’s judicial system 
by Constitution, it was essential that 
verified plea to jurisdiction be tendered 
personally in superior court during 
sitting thereof before imparlance and 
that such court refused to entertain 
plea. N.J.S.A.Const. art. 10, par. 1.— 
Carrick y. First Criminal Court of 
gered, City, 20 A.2d 509, 126 N.J.L. 
a 


Generally, writ of “prohibition” will 
not go to subordinate tribunal in cause 
arising out of its jurisdiction until its 
want of jurisdiction has been plead- 
ed in court below and such plea re- 
fused. N.J.S.A.Const. art. 10, par. 1.— 
Carrick v. First Criminal Court of Jer- 
sey City, 20 A.2d 509, 126 N.J.L. 598. 
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Cal. A peremptory writ of prohibi- 
tion may not issue with respect to any 
respondent who has not been given 
notice. Code Civ.Proc. §§ 1088, 1105. 
—Walsh v. Railroad Commission, 107 
P.2d 611, 16 Cal.2d 691. 

§ 102 

Cal. Where court determined that 
petitioners for writ of prohibition were 
not entitled te any relief, intervention 
by party which sought to oppose peti- 
tioners and to raise issues of fact was 
denied.—Walsh v. Railroad Commis- 
sion, 107 P.2d 611, 16 Cal.2d 691, 

Fla. The statute creating the De- 
partment of Public Safety created the 
department as a definite entity under 
control and administration of an execu- 
tive board, but the department, and 
not the administrative officers thereof, 
is the entity, and hence the depart- 
ment, rather than the individuals com- 
posing the executive board, was the 
proper entity to maintain prohibition 
proceedings against circuit court judge 
who entered an order superseding an 
order of the department revoking an 
operator’s license. Acts 1939, ec. 19551 
§§ 1, 14, 15, 38, 39, 40, 43——Department 
of Public Safety v. Koonce, 3 So.2d 
Sal ‘ 


§ 103 

Fla. Rule nisi in prohibition issued 
to circuit court judge which had en- 
tered order superseding an order of the 
Department of Public Safety revoking 
an operator’s license was not im- 
proper because the operator who was 
plaintiff in the suit below was not 
made a party respondent, where no 
rights of the operator in the lower 
eourt were involved, and sole question 
was construction’ of statutes under 
which circuit ‘judge assumed to act, 
' Acts 1939, ce. 19551, § 43; Comp.Gen. 
Laws 1927, §§ 5450, 5451; Rules of 
the Supreme Cour’, rule _27.—Depart- 
ment of Publie Safety v. Koonce, 3 So. 
Pas ool 

Ohio App. In_ original action for 
writ of prohibition to prevent further 
proceedings in an action before re- 
spondent justice of the peace, respond- 
ents other than the justice of the 
peace were not “proper parties’,— 


without. 


Tt 


‘ = 


. ; wt 4 ; Rise ere a 
“State ex rel. Greenwood v. Baals, 31 
‘N.E.2d 244, Se ese Zoos tee 


. § 1 2 

Cal. The writ of prohibition is not 
refused nor held in abeyance because 
lower tribunal may ultimately realize 
the error of its assumption of jurisdic- 
tion, but the writ is granted at the time 
act in excess of jurisdiction occurs.— 
Abelleira y. District Court of Appeal, 
Third Dist., 109 Pi2d 942, 132 A.L.R. 
715, prior opinion 102 P.2d 329. 

La.. Writs of certiorari and prohibi- 
tion to review order refusing to quash 
and suppress subpoena duces tecum 
were not prematurely filed on theory 
that relator should first have asked 
lower court to modify or amend sub- 
poena, since when trial court was asked 
to quash or suppress subpoena it was 
authorized to grant any lessor relief 
such as modifying or amending sub- 
poena.—In re Louisiana Coastal Lands, 
2 So.2d 184, 197 La. 701, followed in 
In re Delta Development Co., 2 So.2d 
188, 197 La. 712, and In re Suburban 
past Realty Co., 2 So.2d 189, 197 La. 

3 


Writs of certiorari and prohibition 
to review order refusing to quash and 
suppress subpoena duces tecum were 
not improperly filed on ground that de- 
cree was ‘interlocutory’? one from 
which there was no appeal and that 
relators would have opportunity to 
urge defense on rule for contempt.— 
In re Louisiana Coastal Lands, 2 So. 
2d 184, 197 La. 701, followed in In 
re Delta Development Co., 2 So.2d 188, 
197 La. 712, and In re Suburban Coast 
Realty Co., 2 So.2d 189, 197 La. 713. 

N.Y.Sup. A proceeding under provi- 
sion in Civil Practice Act relating to 
proceeding against a body or officer, di- 
rected against pending action of public 
service commission, is not barred by 
provision in the act limiting time for 
bringing proceeding to review binding 
determination of body or officer, or to 
review refusal of body or officer to per- 
form duty. Civil Practice Act, § 1283 
et seq.—Yonkers Bus vy. Maltbie, 23 
N.Y.S.2d 87, affirmed 23 N.Y.S.2d 91. 


§ 106 

Fla. A suggestion for writ of prohi- 
bition addressed to a circuit court 
judge should affirmatively show lack 
of jurisdiction in the circuit court.— 
Department of Public Safety  v. 
Koonce, 3 So.2d 331. 

N.Y.Sup. Affidavits may support pe- 
tition in proceeding under provision in 
Civil Practice Act relating to proceed- 
ing against a body or officer, and may 
be considered in favor of allegations of 
petition, and respondent may show by 
affidavits and by answer that relief 
should not be granted, and such affi- 
davits have function of establishing re- 
spondent’s right to trial of issues. Civ- 
il Practice Act, §§ 1288, 1291, 1295.— 
Yonkers Bus v. Maltbie, 23 N.Y.S.2d 
87, affirmed 23 N.Y.S.2d 91. 

N.Y.Sup. Codification of the long-es- 
tablished practice requiring a petition, 
answer and reply in special proceed- 
ings is the legislative approval that 
for the proper adjudication of the 
rights and status of the parties, plead- 
ings and a distinct issue are essential, 
and that there can be no orderly ad- 
ministration of justice without them. 
Civil Practice Act, § 1283 et seq.—Le- 
vine v. Lending, 26 N.Y¥.S.2d 775, 176 
Mise. 462. 

Ohio. A petition for a writ of pro- 
hibition against the enforcement of a 
judgment is demurrable when the al- 
legations of fact do not show that 
the judgment is void.—State ex rel. 
Hughes v. Cramer, 34 N.H.2d 772, 138 
Ohio St. 267. 


§ 113 
Fla. Ordinarily, service of rule to 
show cause on judge of court to which 
writ of prohibition is directed and his 
return thereto are sufficient, but, if 
rights requiring service on plaintiff in 
suit complained of are involved, rule 
may be amended and proceeding take 
such course. Comp.Gen.Laws 1927, §§ 
5450, 5451; Rules of the Supreme 
Court, rule 27.—Department of Pub- 
lic Safety v. Koonce, 3 So.2d 331. 
Where statute permitted a motorist 


_ revocation was mandatory, 


Aae i FERIA 
RRP Soe Lie 8 . 
whose driver’s license had been : 
voked to appeal to the court ae 
and 
ocation of license for driving a m 
vehicle while under the influenc 
intoxicating liquor was mandatory 


driving while intoxicated, that h 
erator’s license was revoked, and that — 
order of revocation by the Departmen 

of Public Safety was superseded 
circuit court order, made a_ sufficic 


19551, §§ 38, 43.—Department of | 
Safety v. Koonce, 3 Do?d 331," aie 


choose to make. Comp.Gen.Laws 
§ 4838; Const. art. 5, 
rel. Johnston v, Adkins, 197 So. 
143 Fla. 891. ¢ 


party to a 


any parts thereof contemplates an 
lates to trivial or inconsequential 
fects which are amendable, but — 
not contemplate or relate to 
which are of a basie character, 
jurisdictional or mandatory prereq 
sites in the nature of conditions p 
cedent to the right to institute the pro- 
ceeding or acquire jurisdiction. Civil — 
Practice Act, § 1294.—Levine y. Lend- — 
ing, 26 N.Y.S.2d 775, 176 Mise. Fite 
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§ 

N.Y. In statutory proceeding against 
a body or officer, wherein grievance al- — 
leged is not that a determination m 
as the result of a hearing is not 
tained by sufficient competent ee or 
is otherwise erroneous, but that de- 
termination of body or officer ig the 
result of prejudice or that body or of, 2H 
ficer has in other respects acted ar- 
bitrarily or without authority or ha 
failed to perform a duty, the answer or 
return to the petition may raise is- — 
sues of fact which must be determined | 
upon the evidence presented to the 
court, Civil Practice Act, § 1283 et 
seq.—Newbrand vy. City of Yonkers, 
N.B.2d 75, 285 N.Y. 164, modifying — 
21 N.Y.S.2d 70, 259 App.Div. 1089, mo- — 
tion denied 31 N.E.2d 204, 284 N.Y. 
sie Ree 
N.Y.Sup. Affidavits may support pe- 
tition in proceeding under provision — 
in Civil Practice Act relating to pr 
ceeding against a body or officer, an 
may be considered in favor of alleg 
tions of petition, and respondent ma 


relief should not be granted, and such 
affidavits have function of establishing 
respondent’s right to trial of issues. 
Civil Practice Act, §§ 1288, 1291, 1295. 
—Yonkers Bus v. Maltbie, 23 N.Y.S.2d_ 
87, affirmed 23 N.Y.S.2d 
N.Y¥.Sup. Codification of the long-es- 
tablished practice requiring a petition, 
answer and reply in special proceed- 
ings is the legislative approval ‘that 
for the proper adjudication of the 
rights and status of the parties, plead- 
ings and a distinct issue are essential, 
and that there can be no orderly ad- 
ministration of justice without them. 
Civil Practice Act, § 1283 et seq— 
Levine v. Lending, 26 N.Y.S.2d 775, 176 
Mise. 462. ‘ 
N.Y.Sup. Where employer seeking 
an order prohibiting the Labor Rela- 
tions Board from conducting a public 
hearing under the Labor Law author- 
izing the board to investigate questions 
concerning representation of employees, — 
alleged the existence of a valid con- 


. 


§ 124 : 
tract with a bona fide union, the fail- 
ure of the board to interpose a de- 
nial of the allegation did not war- 
rant granting relief sought, since the 
- purpose of the inquiry to be conduct- 
ed was to furnish the board with a 
basis for its findings and it was not 
in a position before a hearing to dis- 
cuss the merits of the controversy. 
Labor Law, § 705, subd. 3.—In re Zone 
Oil Trucking Corporation, 27 N.Y.S.2d 


_ OhioApp. In original action for 
writ of prohibition, respondents’ mo- 
n to dismiss the petition on ground 
did not state a cause of action call- 
g for exercise of extraordinary writ 
f prohibition would be treated as a 
murrer to the petition testing the 
egal right of the relator to relief 
-sought.—State ex rel. Greenwood vy. 
Is, 31 N.E.2d 244, 66 Ohio App. 


§ 127 5 
Application for a writ of pro- 
hibition to prevent superior court from 

nforcing the judgment and supple- 
mental order in a case in the files of 
such court presented a matter which 
had become “moot” and would be dis- 
d, Where appeals in the case had 
en decided in favor of and upholding 
irisdiction of superior court.—Bar- 
m y. Superior Court of Lassen Coun- 

116 P.2d 449. : 
‘La. Where writs of certiorari and 
prohibition were applied for to review 
ing of trial judge refusing a_con- 
nce of trial of action and the 
ting of preliminary writ result- 
n a continuance or delay and the 
sought was thus obtained, pre- 
tee ary writs of certiorari and pro- 
hibition were recalled—In re Westwego 
Moss Co., 198 So. 893, 196 La. 168._ 
Mo. A preliminary rule in prohibi- 
tion. issued by Supreme Court in pro- 
ceedings by a city to prohibit its board 
of election commissioners from submit- 
ting an initiative ordinance to popular 
te would be discharged where ordi- 
nance, by its terms, was to remain in 
force only until a certain date, and such 
date had passed, since case had become 
. “moot case’.—State ex rel. City of 
fs Louis v. Hay, 153 pad 837. 
13: 


. In prohibition to determine 
of Superior Court to vacate or 
ify final decree which was errone- 
under subsequent Supreme Court 
decision, it would be assumed that Su- 
-perior Court, in exercising power to va- 
vate or modify decree, would not abuse 
its discretion, but would re-examine de- 
‘eree in the light of recent Supreme 
Court decision and grant any relief to 
which defendants enjoined might be 
ntitled—Sontag Chain Stores Co. v. 
superior Court in and for Los Angeles 
ounty, 113 P.2d 689. 
BRI. On a petition for prohibition, 
pene Supreme Court would not assume 
that the lower court would pass_incor- 
rectly on the question of its own juris- 
diction.—Bankers Indemnity Ins. Co. 
-y, Superior Court, 14 A.2d 247, 
i § 135 

Cal.App. A petition for a writ of 
prohibition by petitioner, who had 
been found guilty of contempt, was de- 
nied where court could not determine 
whether petitioner was entitled to any 
remedy because of absence of copies 
of complaint and answer, of full show- 
ing of proceedings before the _ trial 
court and notary, and of full copy of 
the affidavit in re contempt.—Rose v. 
Superior Court in and for Los Angeles 
County, 112 P.2d 713. 

Ok1.Cr.App. In criminal 
interests of the state are involved in 
every proceeding, and hence the Crim- 
inal Court of Appeals would examine 
_ record in proceeding to prohibit county 
judge from proceeding further in crim- 
inal cases and lay down a rule of law 
for future guidance of the courts of 
the state in similar actions, though the 
Attorney General filed no brief in be- 
half of the state—Ray v. Stevenson, 
111 P.2d 824, 
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Ark, On application for a writ of 
prohibition to restrain court from hear- 


eases, the 


ing election contest on ground of 
sufficiency of affidavits in support of 
election contest, reviewing court would 
not inquire whether affiants were quali- 
fied electors where evidence conflicted. 
Pope’s Dig. § 4738.—Murphy v. Trim- 
ble, 143 S.W.2d 534, 200 Ark. 1173. 
Cal. The determination of the trial 
“eourt on question whether certain dis- 
‘tributees of testatrix’ estate who were 
not made parties to action to enforce 
agreement of testatrix to devise her en- 
tire estate to plaintiff, should be re- 
quired to be brought into the action, 
although reviewable in proper manner, 
could not be attacked on application for 
writ of prohibition to stay trial of the 
suit because of absence of the dis- 
tributees. Code Civ.Proc. § 389.—Bank 
_of California Nat. Ass’n v. Superior 
Court in and for City and County of 
San Francisco, 106 P.2d. 879, prior 
opinion 100 P.2d 1110. 

Cal. In original prohibition proceed- 
ing by county and city to restrain 
superior court from trying tax refund 
actions against county without joining 
city, school districts, and junior col- 
lege district as additional parties de- 
fendant, where no claim of misjoinder 
or defect of parties was raised by 
demurrer and no application to inter- 
vene was made by city or such dis- 
tricts, sole question is whether such 
entities are indispensable parties in 
sense that service on them or their 
appearance is essential to court’s ju- 
risdiction to proceed in such actions, 
for prohibition will not lie unless pro- 
cedural defect of. parties is jurisdic- 
tional,. Code Civ.Proe. §§ 387, 389, 430, 
434: Pol.Code, § 3804.—Los Angeles 
County vy. Superior Court in and for 
Los Angeles County, 112 P.2d 10, 17 
Cal.2d 707. 

Fla. The validity of orders for the 
payment of temporary alimony and at- 
torneys’ fees was reviewable directly on 
appeal or by petition for writ of cer- 
tiorari, and was not involved in pro- 
ceeding for writ of prohibition to pro- 
hibit circuit court from acting in excess 
of jurisdiction which raised only ques- 
tion as to constitutional power of court 
to seize property of defendant located 
within jurisdiction of court on construc- 
tive service of process.—Burkhart y. 
Circuit Court of Eleventh Judicial Cir- 
cuit, 1 So.2d 872. 

La. Application for continuance of 
a cause on account of absence of one 
of parties who desires to testify must 
be left to and controlled by the sound 
discretion of trial judge whose ruling 
will not be disturbed unless manifest- 
ly erroneous or glaringly unjust. Code 
Prac. arts. 464-474—In re Westwego 
Moss Co., 198 So. 898, 196 La. 168. 

La. The general rule that on ap- 
plication for writs of certiorari, manda- 
mus and prohibition, by one adjudged 
guilty of contempt, only questions that 
ean be inquired into by the Supreme 
Court are the regularity of the pro- 
ceedings and the jurisdiction of the 
trial court, is inapplicable to a ease 
involying custody of children. Const. 
1921, art. 7, § 10.—Hattier vy. Martinez, 
i) Soud Siete bas 12d 

Where wife was adjudged guilty of 
contempt of court for violating judg- 
ment granting custody of child for 
certain periods each week, to husband, 
and the wife applied for writs of 
certiorari and prohibition which were 
granted, the Supreme Court was au- 
thorized to inquire into the merits of 
the case, in view of fact that custody 
of child was involved. Const.1921, art. 
7, § 10.—Hattier vy. ‘Martinez, 1 So.2d 
61, 197 Mal P24) i 
-Mo. In prohibition proceeding to 
prevent proceeding in suit against re- 
lators, Supreme Court need not con- 
sider point. made in relators’ answer 
in the original suit but not briefed in 
Supreme Court.—State ex rel. and to 
Use of Public Service Commission y, 
Blair, 146 S.W.2d 865. 

_N.¥. On motion for an order of pro- 
hibition restraining deputy treasurer of 

- Suffolk county from proceeding under 
application to set aside cancellation of 
tax sale, question presented was not 
whether there was merit in the applica- 
tion for cancellation but whether the 


cou isur 
hear application 
ax 3 Dax 


29 N.E.2d 660, 284 N.Y. 581. 
N.Y. The nature of a grievance and 
relief which may be granted under 
statute relating to a proceeding against 
a body or officer indicates the ques- 
tions, whether of law or fact, which 
must be determined before relief may 
be granted or denied, and statute pre- 
scribes the procedure to be followed. 
Civil Practice Act, § 1283 et seq., ani 
§§ 1295, 1296.—Newbrand y. City of 
Yonkers, 33 N.H.2d 75, 285 N.Y. 164, 
modifying 21 N.Y.8.2d 70, 259 App.Div. 
1089, motion denied 31 N.H.2d 204, 
284 N.Y. 737. ( 
Under provisions of Civil Practice 
Act relating to proceeding against a 
body or officer, the same grievances may 
be brought before the court for redress 
as before enactment of such provision, 
and the same relief may be granted and 
in general the questions of law and fact 
which the court must determine remain 
the same, and only hampering restric- 
tions and technicalities have been re- 
moved. Civil Practice Act, § 1283 et 
seq.—Newbrand v. City of Yonkers, 33 
N.E.2d 75, 285 N.Y. 164, modifying 21 
N.Y.S.2d 70, 259 App.Div. 1089, mo- 
poe aes 31 N.H.2d 204, 284 NY. 


N.Y.Sup. In proceeding against pub- 
lic service commission under provision 
in Civil Practice Act relating to pro- 
ceeding against a body or officer, the 
answer and affidavits in support of 
pleadings presented triable issue of fact 
as to validity of city ordinance under 
which one of two bus companies in- 
volved in proceeeding obtained certifi- 
eate of convenience and necessity. Civil 
Practice Act, §§ 1288, 1291, 1295,— 
Yonkers Bus v. Maltbie, 23 N.Y.S.2d 87, 
affirmed 23 N.Y.S.2d 91. 

Ohio App. In_ original action for 
writ of prohibition against further 
proceedings in forcible entry and de- 
tainer action before justice of the 
peace, whether justice erred in over- 
ruling motion objecting to his hearing 
the case on ground the was not a quali- 
fied justice in that he failed to file a 
bond, and in overruling motion ob- 
jecting to justice exercising jurisdic- 
tion on ground a written lease was in- 
volved, would not be determined since 
those questions were reviewable’ in an 
error proceeding.—State ex rel. Green- 
wood v. Baals, 31 N.E.2d 244, 66 Ohio 
App. 255. 

Utah. In prohibition to stay district 
court from proceeding with threatened 
contempt order against executor, who 
refused to obey subpoena of Tax Com- 


mission, insufficiency of commission’s 
petition in contempt proceeding, in 
that it failed to allege commission's 


authority to investigate inheritance tax 
liability of testator’s estate, owner- 
ship or value of property referred to 
in .petition, and defendant’s connection 
with estate, was not reviewable. 
Comp.Laws 1917, § 5984, subd. 15, as 


amended by Laws 1931, c. 53, p. 231; 
Rev.St.1933, 80-5-46(16), 80-5-47, 80- 
12-3%31 Const..art. 13; 11.—Mayers 


v. Bronson, 114 P.2d 213. 

In prohibition, overruling of general 
demurrer to petition in another pro- 
ceeding is not ordinarily reviewable, 
since petition may be deficient with- 
out affecting jurisdiction of court.— 
Mayers yv. Bronson, 114 P.2d 213, 

Wash. The fact that judgment of 
ouster against county commissioner in 
quo warranto proceeding would be self- 
executing does not authorize Supreme 
Court to review the case on its merits 
in. a prohibition proceeding.—State ex 
rel.. Austin v. Superior Court for What- 
com County, 106 P.2d 1077. 

§ 138 

Pa.Quar.Sess. Where an application 
has been made to the Supreme Court 
to restrain the Court of Quarter Ses- 
sions from continuing a grand jury 
investigation and the writ refused, the 


vare County Grand 
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Cal. Where insurance commissioner, 
as conservator of insurance company, 
had requested only prohibition to stay 
further proceeding in superior court 
in San Francisco after obtaining order 
vesting title in himself as conservator 
of company’s property, and making 
application to transfer proceeding to 
Los Angeles, Supreme Court could 
grant any appropriate relief within is- 
sues presented by pleadings. St.1935, 
Deeds se LOM met dG Ot) Der ZOD os Lae 
1011.—Caminetti v. Superior Court in 
and for City and County of San Fran- 
Gisco,. 108 Po2d 011) 167 “Cal’2d 833, 
followed in 108 P.2d 919, 16 Cal.2d 
852, and Caminetti v. Superior Court 
in and for Orange County, 108 P.2d 
919, 16 Cal.2d 853. 

N.Y. Under provisions of Civil Prac- 
tice Act relating to proceeding against 
a body or officer, the same grievances 
may be brought before the court for 
redress as before enactment of such 
provision, and, the same relief may be 
granted and in general the questions of 
Jaw and fact which the court must de- 
termine remain the same, and only 
hampering restrictions and technicali- 
ties have been removed. Civil Practice 
Act. § 1283 et seq.—Newbrand v. City 
of Yonkers, 33 N.E.2d 75, 285 N.Y. 164, 
modifying 21 N.Y.S.2d 70, 259 App.Div. 
1089, motion denied 31 N.H.2d 204, 
284 N.Y)-787. 

Okl1.Cr.App. Where indictments in 
two misdemeanor cases were defective, 
but defect in one could be cured by fil- 
ing a new information, and the other 
was fundamentally defective, writ of 
prohibition would be issued as to the 
case where the indictment was funda- 
mentally defective and denied as to the 
proceeding, under the other indictment. 
—Ray vy. Stevenson, 111 P.2d 824, 
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§ 141 
Wash. Where Supreme Court of the 
United States on certiorari to review 
judgment of a state court did not allow 
costs to relator in prohibition proceed- 
ings, no costs were allowed relator in 
state court on remand.—State ex rel. 
Columbia Broadcasting Co. vy. Superior 
Court of King County, Wash., 105 P. 
2d 70, eonforming to mandate 60 S.Ct. 
1085, 310 U.S. 613, 84 L.Ed. 1389, va- 
eating 96 P.2d 248, 1 Wash.2d 379, 
certiorari granted 60 S.Ct. 809, 309 U. 

S. 638, 84 L.Ed. 994. 


§ 149 

D.C.Miss. Under Mississippi statute, 
a writ of prohibition can be granted 
only by a court of original jurisdic- 
tion and cannot be granted by the Su- 
preme Court of the state, but Supreme 
Court of the state can review judg- 
ments of courts of original jurisdic- 
tion granting or refusing to issue writ 
of prohibition. -Code Miss.1930, § 2358 
—Downing vy. Davis, 34 F.Supp. 872. 

N.Y.App.Div. An order denying mo- 
tion of alien employee for an order re- 
straining Municipal Civil Service Com- 
mission of city of New York and Board 
of Transportation of the city of New 
York from terminating his employment 
in the New York City Transit System 
was affirmed. Civil Practice Act, § 
1288 et seq.; Laws 1939, c. 927, § 2.— 
Mazzarella v. Kern, 24 N.Y.S.2d 26. 

Oki. The Supreme Court would not 
affirm a judgment granting a writ of 
prohibition on the theory that it should 
be affirmed as an injunction in ac- 
cordance with prayer of petition that 
if plaintiff was not entitled to prohi- 
bition’ that he should have such relief 
as he should show himself entitled to 
in equity, where the evidence fell with- 
in narrow confines, and there was a 
lack of pleadings, issues, and evidence 
on a broad equitable scope.—Nieman 
& Northcutt v. Mains, 107 P.2d 1022, 


PROPERTY 


§ 2 
C.C.A.N.M. The essential ingredients 
- 42 C.J. ANNO.—292 


' transfer, 


G value is the test, 
are ubject to ownership, 
and ee 
enjoyment and may be brought within 
court’s dominion and control through 
some recognized process.—Citizens 
State Bank of Barstow, Tex., v. Vidal, 
114 F.2d 380. — Z 
C.C.A.N.M. “Property” is, word of 
very broad meaning and, when used 
without qualification, may reasonably 
be construed to include obligations, 
rights, and other intangibles, as well as 
physical things.—Citizens State Bank 
ene ah Tex., v. Vidal, 114 F.2d 


§ 3 

C.C.A.2, Ordinarily, a ‘person has 
“property” in a thing if he has un- 
trammeled freedom to use it as he 
wills and may invoke legal sanctions to 
protect that freedom, irrespective of 
whether he is likely to make use of that 
freedom as another person. desires, so 
long as the other has no power to 
coerce him.—Helvering v, Hlias, 122 F. 
2d 171. 

Mo. The term “property” includes 
an equitable as well as a legal inter- 
est, and the word “‘owned” in an ex- 
emption statute is generally construed 
to comprehend an equitable as well 
as a legal ownership.—State ex rel. 
City of St. Louis v. Baumann, 153 §S. 
W.2d 31 


N.C. The word “property” extends 
to every aspect of right and interest 
capable of being enjoyed as such: up- 
on which it is practicable to place a 
money value, and comprehends not 
only the thing possessed but also right 
of owner to land, right to possess, use, 
enjoy, and dispose of it, and corre- 
sponding right to exclude others from 
its use, and when physical interfer- 
ence with land subverts one of these 
essential rights, such interference 
“takes,” pro tanto, owner’s property. 
—Hildebrand v. Southern Bell Tele- 
phone & Telegraph Co., 14 §.H.2d 252, 
219 N.C, 402. 


8 7 

D.C.La. The sovereign and the public 
generally have no “property right” in 
the selection of officers of which the 
sovereign or the public may be deprived 
by misconduct, even in general elec- 
tions.—U. S. v. Randle, 39 F.Supp. 759. 

N.Y.Sup. A person employed by the 
United States has no “property” in his 
employment.—Long v. Somervell, 22 N. 
Y.8S.2d 931, 175 Misc. 119 

Tex.Cr.App. There are no property 
rights in gambling paraphernalia, but, 
such paraphernalia are a “public nui- 
sance”’ and possession thereof or dam- 
age for destruction thereof cannot be 
recovered. Vernon’s Ann.P.C, art. 634. 
—Reese v. State, 143 S.W.2d 395. 


§ 14 

C.€.A.10. Parties to lease, stipulating 
that building erected by tenant should 
become property of landlord at ter- 
mination of lease, in effect stipulated 
that building should remain property 
of tenant until termination, and build- 
ing was therefore “personal property” 
of tenant until termination of lease.— 
Commissioner of Internal Revenue vy. 
Hills Corporation, 115 F.2d 322. 

D.C.Pa. Whatever may be nature of 
mortgages as between mortgagor and 
mortgagee, as to all other persons, 
mortgages are deemed ‘personal prop- 
erty’? and therefore governed by prin- 
ciple mobilia sequuntur  personam,— 


Equitable Trust Co. v. Schwebel, 40 
F.Supp. 112. 
Cal.App. Ordinarily, such structure 


as a house becomes part of realty upon 
which it stands, but it may be treated 
as personalty as between persons who 
deal with it as such.—Bowman_  y. 
Union Trust Co. of San Diego, 106 P.2d 
913. P ; 

N.D. The definition of ‘‘personalty” 
contained in the section of the Penal 
Code providing that the term personal- 
ty includes every description of money, 
goods, chattels, ‘effects’, evidences 
of right in action, and written in- 
struments by which any pecuniary ob- 
ligation, right dr title to property, real 
or personal, is created or acknowledged, 


transferred, 


Ss i : she: U 
exclusive possession and broad to include every statutor 
; tion of personalty. 


~10369.—Middlemas v. Strutz, 2 


‘which it is 


eased, det 
charged or diminished, is su 


jen 
ory defi 
Comp.Laws 1913. 
§ 43 PAL i 
status ; er 
whether real or personal, becomes fixed 
as of the date of its purchase or ac 
quisition, and remains so fixed un! 
changed by deed, due process of la) 
or the working of some form of 
toppel.—Conley. vy. Moe, 110 P.2 

The rule that status of Drape 
whether real or personal, becomes fixe 
as of the date of its acquisition, 
particularly to legal title and not di- 
rectly to interests founded upon 3 
table considerations to which thi 
title may be subject.—Conley 
WOR 2d e172 " 


§ 46 mes 

Mo. An “equitable title’ is t 
in the party to whom such 
longs to have the legal tit] 
ferred to him upon the performance 
specified conditions.—State ex re 
of St. Louis v. Baumann, 153 


N.C. The word “property” « 
to every aspect of right and intere 
capable of being enjoyed as such u 

practicable to 

money value, and comprehe 
only the thing possessed but a 
of owner to Jand right to Coy, 
use, enjoy, and dispose of it, and co 
responding right to exclude ot 
from its use, and when physical inte 
ference with land subverts one of the 
essential rights, such  interfe 

“takes,” pro tanto, 
—Hildebrand vy. 
phone & Telegraph Co., 14 
219° N-C. 402. ; pry ae 

Tex.Civ.App. Only the Texas cow 
have jurisdiction to adjudicate — 
to Texas lands and in such suits 
of Texas apply.—Simmons v. O’C 
149 S.W.2d 1107, error dismisse 
ment correct. 


§ 47 

C.C.A.Neyv. The 
property in chattels ‘ 
the right of possession.—Securi 
Poised Co. vy. Henderson, 12 


vai 


Ala. Where ownership of proper 
which comes into Alabama is cre 
and controlled by law of a for 
state, Alabama courts are bound © 
recognize and enforce laws of auch a 
state in dealing with property, and if | 
property comes into Alabama as an as- | 
set of an estate, not in trust for any — 
beneficiary, Alabama courts will n 
ereate a trust and beneficiary for such 
property.—Lane vy. Lane, 199 So. 870. 
240 Ala. 447, \ iy 

Ala. Possession of money vests ti 
in holder as to third persons deali’ 
with him and receiving it in due cours 
of business and in good faith upo 
a valid consideration.—Hall y. Hall, | 
So.2d 908. AS 

§ 48 : 

U.S.Ark, The privilege of use 
only one attribute, among many, i 
the bundle of privileges that make up — 
“property” or ‘‘ownership’’.—Superior 
Bath House Co. v. McCarroll, 
5038, affirming 139 S.W.2d 878, 
Ark, 233. 


C.C.A.La. Generally, inchoate titles 
in process of completion relate back | 
when completed to their inception— — 
Lovell vy. Dulac Cypress Co., 117 F.2d — 
1, affirming 31 F.Supp. 919. a. 

C.C.A.Okl. A mortgage deed is a 
“transfer” within Oklahoma _ statute 
providing that occupancy confers ti- 
tle sufficient against every one except 
the state and those having title by 
prescription, accession, transfer, will 
or succession. 60 OklSt.Ann, § 332.— 
Lane vy. Illinois Bankers Life Assur. 
Co., 116 F.2d 475. : 

D.C.1ll. The maxim, “Cujus est 
solum ejus est usque ad coelum et ad 
inferos” means to whomsoever the soil 
belongs, he owns also to the sky_and 
to the depths.—Shell Oil Co. v. Man- 
ley Oil Corporation, 37 F.Supp. 289. d 


1 fr, ‘a 
§ 48 
Ala. The legal title draws to itself 

- the constructive possession of wunin- 
closed, unimproved, and _ unoccupied 
 lots.—Bradley vy. Gordon, 200 So. 736. 

240 Ala. 556. 

Conn. Ownership of property neces- 
sarily involves a right, either present- 
- ly or in the future, to exercise, to 
some extent at least, dominion over the 

property, and ownership of property 
in a particular state involves the right 
to exercise such dominion in that state. 
—Geenty v. Phoenix Mut. Life Ins. Co., 
407A 2d)720, 127 Conn. 107. 

_La.App. Money may be subject 
of imperfect usufruct.—Succession of 
_ Bickham, 197 So. 924. 

La.App. Where no one corporeally 
ossesses the land, civil possession or 
Ganstructive possession remains in the 
wner.—Henderson y. Graham, 199 So. 


439. ; 
 -—~-N.Y.Sup. The possibility of acquir- 
A “property by will executed in ac- 
cordance with terms of instrument ob- 
‘ligating either of two named individ- 
uals upon the death of the other, to 
- deyise property by will to designated 
‘devisees, or the survivor of them, gave 
the proposed devisees no present inter- 
est in the property.—Bassett v. Salter, 
25 N.Y.S.2d 176. 
Re § 54 

_ Ariz. The right 1 or dis 
osition is one of the essential inci- 
Aenta of a right of general property 
movables, and restraints on aliena- 
on are generally regarded as obnox- 
us to “public policy,’ which is best 
ubserved by great freedom of traffic 
n such things as pass from hand to 
and.—Buehman v. Bechtel, 114 P.2d 


L Tracy, 104 P.2d 61, 3 

App.2d 593. 

_ -iLApp. Title to personal property 
can be acquired by occupancy, preroga- 
tive, forfeiture, custom, succession, 
marriage, judgment, gift or grant, con- 
tract, bankruptcy, and testament and 
administration.—Bohm vy. Gerdes, 32 N. 
_E,2d 1000, 309 Ill.App. 206. 

. 64 


a  Cal.App. Where original owner by a 
grant deed conveyed property to party 
who conveyed it to the immediate 
grantor of mortgagor, and property 
was sold on foreclosure, in action by 
; purchaser on foreclosure against orig- 
inal owners for use and occupancy of 
foreclosed premises and for relief de- 
 elaring purchaser to be owner, evidence 
was sufficient to sustain finding that 
mortgagor was the legal owner of 

property before foreclosure of mort- 
 gage.—Snyder v. Pine Grove Lumber 
60, 105 P.2d 369. 

; ; § 65 
 Cal.App. Possession of personal 
property is prima facie, not conclusive, 
evidence of possessor’s title thereto, and 
maxim caveat emptor applies in dealing 
with him as to such property.—Metro- 
politan Finance Corporation of Cali- 
fornia v. Morf, 109 P.2d 969. 

Cal.App. Money paid to, or deposit- 
ed in bank account of, another than 
person making payment or deposit is 
presumed to be due, and to belong, to 
such other person. Code Civ.Proe. $§ 
1963, subds. 7, 8—De Hart y. Allen, 
411 P.2d 342. 

( A person is presumed to own things 

—~—Ss«possessed by him and property over 

which he exercises acts of ownership. 
Code Civ.Proc. § 1963, subds, 11, 12.— 
‘De Hart v. Allen, 111 P.2d 342. 

Wy Mo. Possession per se merely eyvi- 
= dences occupation by right, since the 
-. law does not presume a wrong.—Tid- 

well vy, Waldrup, 151 S.W.2d 1092. 
<j Wash. Title to an undivided inter- 
est in Jand which was prima _ facie 
shown to be in plaintiff through a de- 
eree of distribution entered in 1914 
Ae would be presumed to have continued, 
_ so that title remained in plaintiff when 


of alienation or dis- 


she improved the land in 1932, in ab- 
sence of evidence to the contrary.— 
Bishop y. Lynch, Ue P20. 996. 


6 
N.Y.Sup. A vested right in redl 
property should never be allowed to 
rest on inference or speculation.—Dime 
Sav, Bank of. Brooklyn y. Berri, 27 
N.Y.S.2d 132, 176 Misc. 334. 


PROSTITUTION 


§ 1 

N.Y.Mag.Ct. The offense of receiv- 
ing or offering or agreeing to receive 
any person into any place for the pur- 
pose of prostitution, lewdness or as- 
signation was completed when accused 
received a man into apartment for the 
purpose of prostitution, lewdness or 
assignation or when she knowingly 
permitted the man to remain there for 
that purpose, and it was immaterial 
whether the acts of prostitution or 
lewdness actually followed. Code Cr. 
Proc. 887, subd. 4(e).—People v. 
Webb, 25 N.Y.S.2d 554, reversed 26 N. 
Y.S.2d. 386. 

“Prostitution” may consist of the act 
of committing illicit intercourse for 
hire, or the act of submitting to in- 
discriminate sexual intercourse which 
the alleged prostitute solicits whether 
she does or does not. receive compen- 
sation for the act.—People v. Webb, 
Beene 554, reversed 26 N.Y.S.2d 


§ 3 

N.D. The statute against knowing- 
ly receiving proceeds or earnings of a 
woman engaged in prostitution is not 
inconsistent with and is not repealed 
by the statute defining and _ prohibit- 
ing prostitution, lewdness and assigna- 
tion and providing for repeal of laws 
in conflict therewith. Comp.Laws 1913, 
§ 9643; Laws 1919, ec. 190.—State vy. 
Green, 297 N.W. 783, 70 N.D. 722. 


§ 14 
Minn. Evidence sustained conviction 
of woman for being a common prosti- 
tute in violation of city ordinance.— 
State v. Turner, 297 N.W. 108. 


§ 36 

Il.App. In prosecution for pander- 
ing, evidence sustained conviction. 
Smith-Hurd Stats. ec. 38. § 170.—Peo- 
ple v. Williams, 33 N.E.2d 506, 309 
Ti. App. 575. 

Ky. Testimony of prosecuting wit- 
ness that she had been an inmate of 
a house of prostitution operated by ac- 
cused and that she had paid to accused 
one-half of her earnings, substantially 
corroborated by testimony of the ac- 
cused who denied that she received 
any part of the earnings of the prose- 
cuting. witness, was sufficient to sus- 
tain conviction of pandering. Ky-.St. 
§ 1215b-1.—Smith v.. Commonwealth, 
147 S.W.2d 701, 285 Ky. 278. 

N.Y. In prosecution for compulsory 
prostitution of women who testified 
to engaging in prostitution on procure- 
ment of defendant, and that defendant 
had taken money from them, and that 
prostitution was carried on at 237 
Penn street, to which one of them 
had moved from 72 Throop avenue 
after defendant had told her detectives 
had former place under surveillance, 
testimony by another witness that de- 
fendant had told him about trouble at 
45 Throop avenue where defendant 
lived, and testimony by another that at 
some unspecified time defendant had 
visited 237 Penn street when one of 
the two women was there, was insuf- 
ficient to support evidence of the pros- 
titutes so as to warrant conviction. 
Penal Law, § 2460, subds. 3, 8, 9— 
People v. Guardino, 36 N.W.2d 82, 286 
N.Y. 132, reversing 24 N.Y.S.2da 1010, 
260 App.Div. 1021. 

N.Y.Sp.Sess. In prosecution. for re- 
ceiving and knowingly permitting per- 
son to remain in apartment for purpose 
of prostitution, where evidence failed 
to establish that lewd acts, which oc- 
curred at the time and place in ques- 
tion, occurred in accused’s presence, 
conviction, which magistrate’s opinion 
showed was based in part upon testi- 
mony as to witness’ previous visits to 
apartment, although witness could not 
state positively that he had seen ac- 


property 


sed in apartmen 
unauthorized. Code Cr. : 
subd. 4(e).—People v. Webb, 26 N.Y. | 
S.2d 386, reversing 25 N.Y.S.2d 554. 5, 

N.Y.Mag.Ct. In prosecution for re- — 
ceiving persons into apartment for the 
purpose of prostitution, evidence as to 
lewd acts taking place in apartment 
aecused’s connection therewith, an 
acts of control over premises exercised 
by accused warranted finding that ac- 
cused. “received” persons into apart- 
ment for purpose of lewdness and 
knowingly permitted them to remain 
there for such purpose and that ac- 
cused was the person in charge of 
premises so as to require that accused 
be found guilty as charged, notwith- 
standing the possible existence of oth- 
er persons as the nominal tenants 
of apartment, particularly where ac- 
cused failed to produce such alleged 
tenants as witnesses. Code Cr.Proc. § 
887, subd. 4(e).—People vy. Webb, 25 
N.Y.S.2d 554, aS 26 N.Y.S.2d 386. 

3 


§ 

Ark. Defendants’ guilt of pandering 
was for jury under conflicting evidence. 
Pope’s Dig. § 3389.—Malone v. State, 
152 S.W.2d 1019. 


§ 44 
mecha: vy. Johnson [1941] 1 Dom.L. 


; § 48 
Cal.App. In prosecution for child 
stealing, testimony that an apartment 
maintained by a coindictee was a house 
of prostitution was admissible to prove 
accused’s guilt of charge of abduction 
for the purpose of prostitution. Pen. 
Code, §§ 278, 315.—People v. Busby, 

104 P.2d 5381. 
§ 49 


N.D. In prosecution for knowingly 
receiving proceeds or earnings of a 
woman engaged in prostitution, admis- 
sion of evidence that residence of de- 
fendant bore a bad reputation and 
had a reputation of being a _ place 
where prostitution was carried on was 
prejudicial error. Comp.Laws 1913, § 
9643.—State v. Green, 297 N.W. 783. 
70 N.D. 722. 


§ 50% \ 

Mich. In prosecution for accepting 
money from earnings of a prostitute 
and deriving support from such earn- 
ings, whether witness paid to defend- 
ant money received from prostitution 
and whether defendant had knowing- 
ly received the proceeds of such pros- 
titution were for jury. Comp.Laws 
Supp.1940, § 17115-457.—People_ vy. 
Eedsiad: 295, N.W:. 9 257;,° 295 | “Mich; 


R 


§ 53 
The essential elements of 


C.C.A.Or. 
an offense under the Mann Act are 
knowingly transporting in interstate 


commerce a woman for the purpose 
of prostitution or debauchery or for 
any other immoral purpose. Mann Act 
§ 2, 18 U.S.C.A. § 398,—Tedesco v. 
U. S., 118 B.2d 737. 


8 55 
€.C.A.Kan. The gist of the offense 
of transporting a woman or girl for 
immoral purposes is the transportation. 
White Slave Traffie Act 2, 18 U.S.C. 
A. § 398.—Caballero vy. Hudspeth, 114 
F.2d 545. 
§ 60 


C.C.A.Tenn. Third count of indict- 
ment charging violations of the Mann 
Act was not defective because it failed 
to state facts to support allegations 
of inducement and coercion, and failed 
to specify the common earrier or the 
route thereof, where there was nothing 
to indicate surprise or that accused 
was not fully apprised of the charge 
against him. .-Mann Act, §§ 2, 3, 18 
U.S.C.A. §§ 398, 399.—Hughes v..U. S. 
114 F.2d 285. 

§ 62 


C.C.A.Ill. There was no “variance” 
between indictment charging two de- 
fendants in six counts of violating 
Mann Act, in causing two girls to be 
transported from one state to an- 
other for purposes of prostitution, and 
proof, either on ground of inability 
of defendants to know what crime they 
had to meet, or on ground of double 
jeopardy should they again be tried, - 
where it appeared that defendants 


n, to Chica : 
preparat: girl 

_ other cities, and that defendants 
would have little difficulty in proving, 
should they ever be subjected to fu- 
_ture indictment covering same offenses, 
crimes for which they were convicted. 
18 U.S.C.A, 397 et seqg.—U. S. v. 
Hunt, 120 F.2d 592. : 


§ 6 

C.C.A.Va. Where a Mcoduting witness 
. testified that accused had coerced her 
into going from Virginia to New York 
to engage in prostitution and had 
turned her over to certain other girls 
in New York for such purpose, testi- 
mony that, shortly after prosecuting 
witness returned to her home from 
New York, such other girls visited her 
and cautioned her against mentioning 
her visit to New York was admissible in 
view of evidence that, two or three 
weeks after girls visited prosecuting 
witness, accused also visited her and 
cautioned her. White-Slave Traffic Act, 
§ 4, 18 U.S.C.A. § 400:.—Hilliard v. U. 
Sebel en 2a 9 2" 


§ 65 

C.C.A.Fla. Evidence which warrant- 
ed finding that defendant transported 
his wife from Texas to Florida and 
that such transportation was for the 
purpose and with intent of having her 
engage in public prostitution justified 
conviction for violation of the Mann 


Act. Mann Act § 2, 18 U.S.C.A. § 398. 
Cohen v. U. S., 120 F.2d 139. 
' C.C.A.I]]l. Evidenee supported  con- 


viction of both defendants under Mann 
Act for causing two girls to be trans- 
ported from one state to another for 
purposes of prostitution. 18 U.S.C.A. 
eg et seq.—U. S. v. Hunt, 120 F.2d 
C.C.A.Utah. Evidence sustained con- 
viction of interstate transportation of 
16 year old girl for immoral purposes. 
y tia § 400—Sedam vy. U. S., 116 


§ 66 
C.C.A.Or. Whether defendant was 
guilty of conspiracy to violate the 
Mann Act and of transporting a wo- 


man in interstate commerce for pur- 
poses of prostitution was for jury. 
Mann Act § 2, 18 U.S.C.A. 398.— 


Tedesco v. U. S.. 118 F.2d 737. 
C.C.A.Utah. Whether accused was 
guilty of transporting or aiding in ob- 
taining transportation for woman in 
interstate commerce for purpose of 
prostitution was for jury. Mann Act 
§ 2, 18 U.S.C.A. § 398.—Sandquist v. 


U. S., 115 F.2d 510. 
PUBLIC LANDS 
§ 2 
D.C.W.Va. When certain conditions 


are complied with, government of the 
United States is entitled to own lands 
and the laws of the United States 
alone apply to such ownership.—U. S. 
y. Johnston, 38 Peveeoe 4, 


p.C.Ark. Under Constitution, Con- 
gress can regulate by statute the use 
and occupancy of lands of United 
States government precisely as an in- 
dividual can deal with and control his 


land, U.S.C.A.Const. art. 1, § 8; art. 
4,"§ 3, cl. 2.—US'S. v. ‘Reeves, 39 FF. 
Supp. 580. é 

D.C.W.Va. The United States, as a 


sovereign, has right to make its own 
rules and regulations as to the use and 
control of its own lands, and owners 
of adjoining lands must comply, how- 
ever hard and unjust it may seem. 16 
U.S.C.A. §§ 475, 551.—U. S. v. Johnston, 
38 F.Supp. 4. 


Alaska. A demurrer to complaint in 
an action to foreclose an equitable lien 
established by a Washington court in 
a case in which both defendants were 
personally served and present, which 
lien covered a fox island permit, the 
animals and equipment thereon, situ- 
ated in Alaska, could not be sustained 
on ground that permit was not trans- 
ferable and was a personal right and 
entirely subject to control of Secretary 
of Agriculture, since the permit was 


court.—Bowman vy. 


ick e 
y with de 
Wheeler, 9 Alaska 


. [ y 


U.S.Nev. Where Grazing Act author- 
ized Secretary of Interior to make rules 
necessary to accomplish purpose of the 
act, and authorized the Secretary to is- 
sue grazing permits upon payment an- 
nually of reasonable fees, but Congress 
with knowledge that Department of 
Interior was issuing temporary licenses 
instead of term permits, and that uni- 
form fees were being collected for is- 
suance of temporary licenses, repeated- 
ly appropriated 25 per cent. of the mon- 
ey thus coming into the treasury for 
improvement of the ranges, such action 
confirmed the construction placed upon 
the Act by the Department of Interior, 
and constituted a “ratification” of _ac- 
tion of the Secretary as agent of Con- 
gress in administration of the Act, so 
as to preclude the issuance of an in- 
junction against enforcement of rule re- 
quiring payment of temporary license 
fees. 43 U.S.C.A. § 315 et seq.; Act 
June 22, 1936, c,, 691, 49 Stat. 1758, 
Act Aug. 9, 1937, 570, 50 Stat. 565; 
Act May 9, 1938, 187, 52 Stat, 292; 


€. 
Cc. 
Act. May. 10, 1939, e) 119,53 Stat, 687° 


Act June 18, 1940, c. 395, 54 Stat. 407. - 


—Brocks yv. Dewar, 61 S.Ct. 979, 313 
U.S. 354, 85 L.Ed. —,, reversing 106 P. 
2d 755, 60 Nev. 219, certiorari granted 
61, S.Ct; 738, 312 U.S: 674, 85 L.Ed. 


D.C.Nev. The Taylor Grazing Act is 
intended, in the interest of the stock 
growers themselves, to define their 
grazing rights and to protect those 
rights by regulation against--interfer- 
ence. Taylor Grazing Act, 43 U.S.C.A. 
§§ 315-315p.—U. S. v. Achabal, 34 F. 


upp. 1. 

Under the Taylor Grazing Act, those 
who, with their predecessors in inter- 
est, for a long period of years have ex- 
ercised grazing privileges upon the pub- 
lic domain, are generally to be recog- 
nized as having a preferred right to 
grazing permits. Taylor Grazing Act 
§§ 1-3, 438 U.S.C.A. §§ 315-315b.—U. S. 
v. Achabal, 34 F.Supp. 1. 

Under the Taylor Grazing Act, gen- 
erally, past customary grazing privileg- 
es are not to be suspended pending de- 
termination of those having preferred 
rights to permits, of the size of the 
grazing unit to be apportioned to each 
permittee, and of the reasonable fee 
in each case. Taylor Grazing Act, 43 
U.S.C.A. §§ 315-315p.—U. S. v. Achabal, 
34 F.Supp. 1. 
the Taylor Grazing Act, the 
size and description of the grazing unit 
to be embraced in a permit is a mat- 
ter to be determined by investigation 
of the land in question and is not a 
matter which may be covered by rule 
or regulation. Taylor Grazing Act, 43 
U.S.C.A. §§ 315-315p.—U. S. v. Achabal, 
34 F.Supp. 1. 

Under the Taylor Grazing Act, the 
determination by the Secretary of the 
Interior of the reasonable fee to be 
charged for a grazing permit is a mat- 
ter which may not be covered by gen- 
eral rule. Taylor Grazing Act § 3, 43 
U.S.C.A. § 315b.—U. S. v. Achabal, 34 
F.Supp. 1. 

A general rule adopted by the Secre- 
tary of the Interior establishing a fixed 
rate per head per grazing season for 
all grazing units, to be charged for 
grazing privileges pending issuance of 
permits, is invalid because not conform- 
ing to requirement applying to permits 
that fee be reasonable in each case. 
Taylor Grazing Act § 3, 43 U.S.C.A,. § 
315b:—U. S. v. Achabal, 34 F.Supp. 1. 

Nev. Under the Taylor Grazing Act 
provision authorizing Secretary of In- 
terior to promulgate regulations neces- 
sary to accomplish the purposes of the 
act, and authorizing issuance of per- 
mits “upon the payment annually of 
reasonable fees in each case to be fixed 
or determined from time to _ time,” 
Secretary may adopt, consistent with 
other provisions of the statute, rules 
governing use of the range subject to 
the act but cannot promulgate a gen- 
eral rule for collection of fees for tem- 
porary licenses unless fees conform to 


{ 


sions authorizing Secretary of Inte 


the quoted _provisi 
Act, 43 U.S.C.A. §§ 
vy. Dewar, 106 P.2d 75 


15p.—Brooks | 
Under the Taylor Grazing Act provi- 


to promulgate rules TECesF BEY, to. 
complish purposes of the act anc 
issue permits on the payment annuall 
of “reasonable fees in each case to. be 
fixed or determined from time to time,” — 
where majority of delegates from graz- — 
ing region approved of regulation ila 


promulgated by the Secretary was mn: 
enforceable. Taylor Grazing Act, 4 % 
S.C.A. §§ 315-315p.—Brooks v. Dewar, 
106 Pi2d 755: , ay 


§ 51 Y i 

D.C.Or. Where flatness of terrain 
caused a mere 7 foot rise of water © 
change lake from a small pool cover-— 
ing about 30 acres into a sheet of wa- 
ter expanding over 60,000 acres, the 
fact that meander line was some m 
from water’s surface when lake © 
very low was not a badge of fraud. 
U.S. v. Otley, 34 F.Supp. 182. _ 

The fact that there was no defini 
boundary line between agricultur 
lands and Jake bed, the fact that it w 
at times miles from meander line to w 
ter of lake, and the fact that va 
stretches of land attached to or sepa- 
rate from the uplands appeared at vari- 
ous stages of the water, constituted no 
valid criticism of the Neal meander 
a Snide Malheur Lake.—U. S. v. Otley, 
34 F.Supp. 5 Sapa 

The Neal meander line definineaes } 
heur Lake was, under the evidenc 
properly drawn, and United Stat 
thereby intended that patentees have 
such rights in lake bed as accrued to 
upland owner under the law of Orego1 
but the United States retained ; 
land and rights not so_ specifically _ 
granted and, pending division of 1 
Jand, no outsiders could acquire rig 
therein against the United States 
S. v. Otley, 34 F.Supp. 182. fe 

§ 54 ; 

Wis. Where a nonambiguous w 
ranty deed conveys government lo 
in a government section designated | 
the deed, subsequent surveys cannot 
be introduced as independent evidence 
to change that Geed or the boundaries 
of land comprised in lots include 
therein, although a surveyor may be 
produced as a witness to testify as 
his surety and to produce this plat. 
Lakelands, Ine., v. Chippewa & Flam- — 
beau Improvement Co., 295 N.W. 919. _ 
237 Wis. 326. ' 

Wyo. The power to correct survey 
of public land belongs to political + 
partment of government, but, whe Maton 
has once made and approved a go 
ernmental survey of public lands an 
has disposed of the land, the court ~ 
may protect private rights acquire 
against interference by corrective su 
veys subsequently made by the gov- 
ernment. 43 U.S.C.A. § 772.—See Ben 
Realty Co. v. Copnnens 109 P.2d 455. 


§ oY 
D.C.Nev. It is not the policy of the ~ 
government to enforce strictly provi- 
sions of land laws against settlers on : 
public domain where circumstances, like 
those occasioned during period of de- 
pression, make it difficult for such set- 
tlers to comply. 43 U.S.C.A. §§ 287a to «© 
237e.—U, S. v. Garaventa Land & Live- 
stock Co., 38 F.Supp. 191. 


a 


8 838 

C.C.A.Ariz. Where whole of partially 
surveyed tract was open to homestead 
at time settlor marked its boundaries 
and made improvements, and remained 
open up to time of withdrawal by the 
United States of unsurveyed portion 
from settlement, any right accruing to 
settlor during such period continued 
over and to the same extent to un- 
surveyed portion after surveyed portion 
had been acquired by the State of 
Arizona. 43 U.S.C.A. §§ 161 et seq., 
991,—Kennedy v. U. S8., 119 F.2d 564. 

Neither settlor’s presence, on public 
land after its withdrawal by the Unit- 


‘tg ey 


Os gs 


mic ed States fr stea i 
- purpose of including it in a grazing 
district under the Taylor Grazing Act, 
nor his right as a World War veteran 
to deduction from time required to 


om homestead’ entry for 


CLA. §§ 161 et seq., 272, 
1, 43 US 


C.A. § 315.—Kennedy v. U. 8, 119 F.2d 


Where tract was open to entry under 
he stock raising homestead laws at 
ime that settlor marked its boundaries 
nd made improvements, but in no one 
ear prior to the time that the land 
was withdrawn by the United States for 
purpose of including it in a grazing dis- 
trict under the Taylor Grazing Act had 
-settlor resided upon the land more than 
hree months, the settlor did not ac- 
quire a possessory right which would 
reclude such withdrawal, notwith- 
tanding that after such withdrawal 
date settlor may have resided on the 
Jand for full required seven months of 
a year, and that settlor was entitled to 
mar service deduction credit. 43 U.S. 
‘§§ 161 et seq., 164, 231, 232,-272, 
Taylor Grazing Act, § 1, 43 US. 


§ 92 


total irrigable area and pay charges, 
an application to make reclamation 
_ homestead entry and the acceptance of 
it: by the United States constitute a 
“eontract” to the effect that when en- 
‘"yman has complied with legal re- 
uirements as to residence on and cul- 
ation and reclamation of his land, 
; d made acceptable proof of his com- 
-pliance, government will issue a patent 
videncing entryman’s ownership of the 
d. Act Cong. June 17, Fae 63732 
t. 389.—Jolley v. Minidoka County, 
P.2d 865 


. 


 heur Lake, by entry not according to 
shy , after the lands were by congres- 


§ 165 
- @©al. Where land in question was 
still unsurveyed and sections of land 
to be granted still undetermined when 
1853 federal act expressly excepting 
all mineral lands made a grant of cer- 
tain sections of each township to the 
state for school purposes, no. title 
could pass from the United States to 
the state to land determined to be 
- mineral following survey in 1867, and 
mineral subsurface then subject to 
vested extralateral rights of adjoin- 
ing mines could not pass to the state 
under the terms of the grant. Act 
Cong. March 8, 1858, 10 Stat. 244.— 
Ames vy. Empire Star Mines Co., 110 
P.2d 18, prior opinion 93 P.2d 635. 


§ 183 

Neb. Description in contract for sale 
of school land which gave legal descrip- 
tion of land and stated that it con- 
tained 20 acres ‘‘more or less’’, ac- 
cording to United States survey thereof, 
was sufficient to include all accretions.— 
Mulhall v. State, 299 N.W. 481. —. 

“The rights of the state in conveying 
school lands are measured by the same 
law as the rights of a private indi- 
Poo v. State, 299 N.W. 
481. ; 

N.M. The State Land Commissioner 
has the power to alienate public lands 
which are held in trust for the public 
schools within the limits, and under 


the terms, of the Wnabling Act, the 
Constitution and laws of the state. 
Const. art. 13, § 2; Comp.St.1929, § 


132-162.—Application of Dasburg, 113 
P.2d 569, 45 N.M. 184, 


§ 315.—Kennedy v.:-U: 8.,°11938.2d, 


Pursuant to the terms of | 
f school lands from the U 
and the 


“ND 
rant of la 
States to North Dakota 


terms, the state holds title in trust, and 
no disposition of those lands can be 
made except pursuant to statutory au- 
thority and that authority must not 
conflict either with the terms of the 
grant in the Enabling Act or the pro- 
visions of the Constitution relating to 
such lands. Act Cong. Feb. 22, 1889, 
25 Stat. 676; Const.-art. 9, §§ 153- 
165, and § 158; art. 16, § 205.—State 
lense, Commission vy. State, 297 N. 
eLOds 


8 207 

Neb. The board of educational lands 
and funds had right to declare forfei- 
ture of contract for sale of school lands 
for nonpayment of interest, and pro- 
ceed with resale of the land as pro- 
vided by statute, or grant further time 
for payment, to a certain extent dis- 
eretionary, or to receive payment, and 
if in full, then to issue a deed in ac- 
cordance with the terms of the sale cer- 
tificate. Comp.St.1929, § 72-219.—Mul- 
hall v. State, 299 N.W. 481. 

8 215 

Neb. Under statute, declaration of 
forfeiture for failure to pay interest 
on contract for sale of school land is 
“mandatory’’, and when no such forfei- 
ture is declared, the contract remains 
in full force and effect. Comp.St.1929, § 
72-219.—Mulhall v, State, 299 N.W. 481. 

Where the board of educational lands 
and funds canceled contract for sale of 
school Jands but later rescinded its ac- 
tion, and did not thereafter declare the 
contract canceled or forfeited, for fail- 
ure to pay delinquent interest or prin- 
cipal, the contract remained in full force 
and_ effect. Comp.St.1929, § 72-219.— 
Mulhall v. State, 299 N.W. 481. 

The board of educational lands and 
funds had right to declare forfeiture of 
contract for sale of school lands for 
nonpayment of interest, and proceed 
with resale of the land as provided by 
statute, or grant further time for pay- 
ment, to a certain extent discretionary, 
or to receive payment, and if in full, 
then to issue a deed in accordance with 
the terms of the sale certificate. Comp. 
$t.1929, § 72-219—Mulhall y. State, 299 
N.W. 481. 


8 227 

Neb. The board of educational lands 
and funds had right to declare forfei- 
ture of contract for sale of school lands 
for nonpayment of interest, and pro- 
eeed with resale of the land as pro- 
vided by statute, or grant further time 
for payment, to a certain extent dis- 
cretionary, or to receive payment, and 
if in full, then to issue a deed in ac- 
cordance with the terms of the sale 
certificate. Comp.St.1929, § 72-219,— 
Mulhall v. State, '299 N.W. 481. 

The board of educational Jands and 
funds has no power in conveying land 
to add restrictions not contained in the 
original contract for the sale of the 
land.—Mulhall y. State, 299 N.W. 481. 

34, 


2 

Neb. Where school land was riparian 
to river at time state acquired the 
Jand, the title to the accretion at time 
of sale of the land by the state to third 
party would pass to him and later to 
his successors. Comp.St.1929, § 76- 
106.—Mulhall v. State, 299 N.W. 481. 

§ 238, 

Okl. The “preference right” of a 
lessee of the surface of state school 
land to renew his lease or to purchase 
‘the land may be exercised by such 
lessee only when the state elects ‘to 
sell or release the land occupied by 
such lessee under his lease, in the 
condition in which such land may be 
when sold or released, and there is no 


obligation resting on the state to 
maintain the land in the same condi- 
tion as when the surface lease was 


made. 64 Okl.St.Ann. §§ 89, 92, 287.— 
Anderson-Prichard Oil Corporation y. 
McBride, 109 P.2d 221. 
§ 257 
Mo. The swamp land act of 1850 
operated as a grant in praesenti to the 
states of full and beneficial title to 
Swamp and overflowed lands within 
their respective boundaries, lacking only 


a MLEX / 
ceptance of the lands subject to such. 


§ 260 

C.C.A.Cal. The Swamp Lands Act ef- 
fected the transfer of an interest in 
the land granted only so far as the 
land was’ part of the public domain 
at time of grant, and the act could not 
include lands which the government had 
not acquired. Act Sept. 28, 1850, 9 
Stat. 519.—U. 8S. v. Stewart, 121 F.2d 
705, modifying 29 F.Supp. 59. ; 

The Department of Interior was whol- 
ly without authority to dispose of 
land as swamp land, where title to 
land had been theretofor confirmed un- 
der Mexican grant by Board of Land 
Commissioners in claimants from whom 
United States purchased land, in ab- 
sence of legislation authorizing sale of 
Jand. March 8, 1851; 9 Stat. 631; Act 
Sept. 28, 1850, 9 Stat. 519.—U. S. v. 
Stewart, 121 F.2d 705, modifying 29 F. 
Supp. 59. 

Mo. The existence of particular lands 
in dispute as falling within purview 
of act whereby United States granted 
title to swamp and overflowed lands 
to the states was not conditioned upon 
future events. 43 U.S.C.A. §§ 982, 983.— 
Stonum vy. Davis, pe Ae 1067. 


§ ae 

Mo. The grant in the Congressional 
Act of 1850 granting swamp and over- 
flowed lands to the states in which the 
lands were situated gave Missouri suf- 
ficient beneficial interest in all swamp. 
lands so that under its legislative dona- 
tion thereof to itS counties, a patent 
from a county, even before status of 
Jand as swamp land in 1850 kad finally 
been determined by federal officers 
charged with that duty, could convey 
an existing right in land, which actual- 
ly was swamp land in 1850, that would 
carry with it the legal title when that 
status was settled by subsequent deter- 
mination. Mo.St.Ann. § 9747, p. 7868; 
§§ 11128-11164, pp. 4873-4888; § 11151, 
p. 4882; Swamp Land Act, 43 U.S.C.A. 
§§ 982-984.—Varney River Drainage 
Dist. v. Spiedel, 152 S.W.2d 54. 

Mo. Difficulty or delay in identifying 
swamp and overflowed lands should not 
affect grant of title by United States to 
the state. 43 U.S.C.A. §§ 982, 983.— 
Stonum vy. Davis, 152 S.W.2d 1067. 


304 

Alaska. The congressional act grant- 
ing the right of way for construction 
of highways over public lands, not re- 
served for public purposes, is a mere 
“offer” which does not become opera- 
tive until accepted by the public, or 
the proper authorities of the particu- 
lar state in which the lands are locat- 
ed. 43 U.S.C.A. § 932.—Clark v. Tay- 
lor, 9 Alaska 298. 

Alaska. Under statute providing 
that the right of way for construction 
of highways over public lands, not 
reserved for public use, is hereby 
granted, the right given is not a right 
given by prescription, but the grant 
severs the land from the public do- 


main. 43 U.S.C.A. § 932.—Berger v. 
Ohlson, 9 Alaska 389. 
Under statute providin that the 


right of way for construction of high 
Ways over public lancs, not reserved 
for public use, is hereby granted, a 
highway grant may be accepted by 
the public without acceptance by pub- 
lic authorities, and continued use of 
road under circumstances elearly in- 
dicating an intention to accept is suf- 
ficient. 43 U.S.C.A. § 932.—Berger vy. 
Ohlson, 9 Alaska 389, 

If highway was established under 
federal statute providing that the 
right of way for construction of high 
ways over public lands, not reserved 


a.) 


( y, two ea 

i ne eee could be 

to the cetriment of the other. 43 
‘S. C.A. § 932.—Berger v. Ohlson, 9 

Alaska 389... 


§ 307 — ‘ 
Mont. The statute authorizing con- 
struction and furnishing of state build- 
ing to be used in part for assembling 


’s historical data and housing the state 


historical society, and to be paid for 
in part by income derived from capitol 
building land grant, is not violative of 
provisions of enabling act allegedly re- 
quiring such income to be devoted ex- 
elusively for building for legislative, 
executive and judicial branches of gov- 
ernment. Laws 1941,.¢. 79; Rev.Codes 


- 1935, § 1563.1.—Willett v. State Board 


of Examiners, 115 ooo 287. 
32) 

U.S.Wash. Railroad company was 
chargeable for sums received in lands 
or values in excess of that to which 
it was rightfully entitled under rail- 
road land grant of 1864, through mis- 
take of law or fact, or through mis- 
apprehension as to the proper con- 
struction of the grants or as a result 
of fraud, or otherwise, and was charge- 
able with any advantages gained by 
the premature withdrawal by the Sec- 
retary of the Interior of lands co- 
terminous with general route which 
was subsequently changed by definite 
location. Act July 2, 1864, §§ 1-3, 13 
aig 365-368; 43 U.S.C.A, §§ vos 

S. y. Northern Pac. Ry. Co., 61 
Bet. 264, 311 U.S. a) 85 L.Ed. ——. 
33 


§ 3 

U.S.Wash. Railroad land grant was 
not limited to right of way lands with- 
in limits of treaties reserving lands 
for Indian tribes, and railroad com- 
pany did not improperly receive place 
and indemnity lands lying within such 
alleged reservations. Act July 2, 1864, 
$§ 1-3, 13 Stat. 365-368; Treaty of 
Sept. 17, 1851; 11 Stat. 749; . Treaty. 
with Blackfoot Indians Oct. 17, 1855, 
ab Stat. 657.—U.-S. v..Northern Pac. 

Baa k 61 S.Ct. 264, 311 U.S. 317, 85 

The Crow Treaty of 1868 under 
which a distinct and exclusive reserva- 
tion for that tribe was carved out of 
larger territory previously designated 
as Indian country removed lands in 
the Crow Reservation from _ railroad 
Jand grant and conferred right to in- 
demnity selections from second indem- 
nity belt within the same state. Act 
July 2, 1864, §§ 1-3, 13 Stat. 365-368; 
Joint Resolution May 31, 1870, 16 
Stat. 378; Treaty with Crow pangs 
May 7, 1868, 15 Stat. 649.—U. S. 
Northern Pac. Ry. Co., 61 S.Ct. 264, 
311 U.S. 317, 85 L.Ed. —. 

C.C.A.Ariz, The rights of the Wala- 
pai Tribe of Indians in Arizona in a 
reservation set apart by presidential 
proclamation in 1883 were subject to 
prior vested right of railroad to odd- 
numbered sections of grant within the 


reservation. Act July 27, 1866, 14 
Stat. 292; Act Feb. 20, 1925, 43 Stat. 
954:—U. S. v. Santa Fe Pac. R. Co., 114 
F.2d 420. 


§ 339 
Cal. Under the Railroad Grant Act 
of July 25, 1866, which specifically ex- 
cepted from its operation all mineral 
lands, Congress did not intend to vest 
in a grantee railroad title to any min- 


eral lands of the United States. Act 
Cong. July 25, 1866, 14 Stat. 239.— 
Ames v. Empire Star Mines Co., 110 


P.2d 13, prior opinion 93 P.2d 635. 
The mineral subsurface of plaintiffs’ 
land could not pass under the terms 
of the Railroad Grant Act of July 25, 
1866, which specifically excepted all 
mineral lands from its operation, but 
it remained in the government, and 
mine owners who located and mined 
yein running extralaterally under 
ylaintiffs’. land before passage of the 
ining Act of July 26, 1866, received 
full extralateral rights to mine there- 
in by virtue of that act. Act Cong. 
July 25, 1866, 14 Stat. 239; Act Cong. 
July 26, 1866, 14 Stat. 251.—Ames vy. 
Empire ‘Star Mines Co., 110 P.2d. 13, 
Eko: opinion 93 P.2d 635. 


all mineral lands should remain in the 


United States and that no rights to 
such lands could in any way pass to 
the grantee railroad, and that act alone 
cannot be the source of title to any 
mineral ‘Jands. Act Cong. July 25, 
1866, 14 Stat. 239.—Ames v. Empire 
Star Mines Co., 110 P.2d 18, prior, 
opinion 93 P.2d 635. 
§ 346 

U.S.Wash. Unsurveyed lands within 
indemnity limits of land grant in aid 
of railroad company were not avail- 
able to selection by company. Act 
July 2, 1864, § 8, 13 Stat. 368 S. 
v. Northern Pac. Ry. Co., 61 S.Ct. 264. 
8i1 US: ‘317, 85 L.Ed: 

The government was obligated to re- 
frain from any action which would de- 
prive railroad company of its right to 
select lands within indemnity limits of 
land grant in aid of company in ac- 
cordance with terms of grant. Act 
July 2, 1864, § 8, 13 Stat. 368; Joint 
Resolution May 31, 1870, 16 Stat. 378. 
—U. S. v. Northern Pac. Ry. Co., 61 S. 
Ct. 264, 811 U.S. 317, 85 L.Ed: 

In action by United States to deter- 
mine correlative rights under railroad 
land grant of 1864, as modified by 
Resolution of 1870, allegation that 
railroad company was claiming indem- 
nity lands in lieu of lands fraudulent- 
ly classified as mineral was improper- 
ly dismissed, and issues made by an- 
swer which denied the allegation 
should have been reserved for trial. 
Act July 2, 1864, §§ 1-3, 13 Stat. 365- 
868; Joint Resolution May 31, 1870, 16 
Stat. 378; 43 U.S.C.A. §§ 921-929.— 
U. S. v. Northern Pac. Ry. Co., 61 S. 
Ct. 264, 311 U.S. 317, 85 L.Ed. —. 

In action by United States to deter- 
mine correlative rights under railroad 
land grant of 1864, as modified by 
Resolution of 1870, government had 
burden of proving alleged fraud in 
mineral land classification which per- 
mitted company to select indemnity 
lands in lieu. thereof. Act July 2, 
1864, §§ 1-8, 13 Stat. 365-368; Joint 
Resolution May 31, 1870, 16 Stat. 378; 
43 U.S.C.A. §§ 921-929.—U. S. v. North- 
ern Pac. Ry. Co.,. 61 S.Ct. 264, 311 U.S: 
817, 85 L.Hd. 

The eoverument was not barred by 
“laches” or ‘estoppel’ from asserting 
and proving alleged fraud in mineral 
land classification which would per- 
mit railroad company to select addi- 
tional indemnity lands under. railroad 
Jand grant of 1864, as modified by 
Resolution of 1870, and from having 
company charged with the lands or 
values received as a result thereof. 
Act July 2, 1864, §§ 1-3, 13 Stat. 365- 
868; Joint Resolution May 31, 1870, 
16 Stat. .878; 43 U.S.C.A. §§ 921-929.— 
ie Sys “Northern Pac. Ry. Co., 6 61 8S. 
Ct. 264, 311 U.S. 317, 85 L.Ed. 

“Agricultural lands” within provi- 
sion of railroad land grant permitting 
selection of “agricultural lands” in lieu 
of excepted mineral lands, is to be in- 
terpreted in the light of existing leg- 
islation and conditions and as so inter- 
preted is not synonymous with ‘‘non- 
mineral lands” but is synonymous with 
land subject to be taken by preemp- 
tors or homesteaders under the public 
land laws. Act July 2, 1864, § 38, 13 
Stat. 368.—U. S. v. Northern Pac. Ry. 


Co.; 61 :8:Cti 264,, 317 U.S: 317, 35) LL. 
Ed. —. 
Under provision of railroad land 


grant permitting selection of “agri- 
cultural lands” in lieu of excepted 
mineral lands, company was not en- 
titled to select lands valuable solely 
for timber or for other uses which 
would not justify pre-emption or 
homestead settlement under land laws 
as contemporaneously understood and 
administered, but company’s right of 
selection in lands which had _ been 
withdrawn by government for forest 
reserves was limited to such lands as 
would have been available, under prac- 
tice of Land Office, to individuals un- 
der the public land laws either for 
clearing and subsequent cultivation, or 
for grazing, or for any other purpose 


~ commonly cla sifie 


et. 
$,'18 Stat. 368,—U. 8. v. 


as coming withi 
‘homestead laws. 


Hine 
. Northern 
Ry. | Co., | 61 S.Ct. 264, 311 US. 3. 


iiseoa. fraud in mineral classifi 
tion would not justify see ee 


in aid of company, 
of prayer for affirmative bis iv 
spect of the fraudulent classifica 
—U. S. v. Northern Pac. Ry. | 
S.Ct. 264, 311-U.S. 317, 85 L.B st 

The railroad land grant of 1864 wa 


thorized same company a Petthea 
posed main line and which 
overlapping indemnity limits dit | not 
make a second grant of the ‘s: 

lands, and overlap did not result - 
a loss of lands under the 


1870, 16 Stiat, 318 
Northern Pac. Ry; 7: Cos stile 
311. UiS. 317, 85:L.bdt (734 
U.S.Wash. The fact that land t 
in indemnity limits of land grant in 
aid of railroad are before survey, 
ject to be taken by preemptors ar 
settlers, and the ultimate satis 
of railroad company thus 
does not justify government it 
reserving lands within such limit 
in rendering selection by the comp 


impossible. Act July 2, 1864, Sd 
Stat. 368; Joint Resolution Boe pees) Fe 
1870, 16° State 378.—U: ort 


S. 

ern Pac. Ry. Co., 61 S.Ct. 36d, tie 
317, 85 L.Ed 
Railroad company’s right to s 
lands within indemnity limits 
grant in aid of company remain 
available as to lands withdr wh 
the government for forest and 
reserves, to the extent that 
drawals left insufficient lands to sat 
isfy grant, provided the lands el eter 
were such ag were defined in the U 
notwithstanding alleged inab 
say how soon the lands would 
surveyed and selected if 
had not been withdrawn and re ved, 
or, if they had remained unsurveyed — 
and not withdrawn, what areas 
have been taken up by settlers and 


emptors. Act July 2, 1864, 

Stat. 368; Joint Resolution May 31, 
1870, 16 Stat. 378—U. S. v. Northern “a 
Pac. «Ry. Cot)" 61 US Ct 264.280 


317, 85 L.Bd. ee 


A railroad company which, by gov-— 
ernment withdrawal of lands ‘for f st 
and other reserves, was deprived i 
right to select lands within indem 
limits of land grant in aid of com-— 
pany, was not required to prove that 
it would have selected lands within 
the reserves, or what lands it would 
have selected, before it could to 
compensation "from the government. fo 
deprivation of its right to select. Act 
July 2, 1864, § 3, 18 Stat. 368; Jo 
Resolution May 31, 1870, 16 Sta 
—U. S. Vv. Northern Pac. Ry. Co 
S.Ct..'264, 311. U.S. 31751 85) DB 

Railroad company was entitle tO. 
compensation. for being deprived of 
right to select indemnity lands in firs 
and second indemnity limits lying ~ 
within Northern Cheyenne Indian Res- 
ervation in Montana on ground that 
the lands had been withdrawn as a 
government reservation and for gov- 
ernmental purposes, and but for the 
withdrawal would have been available 
to the company as indemnity under 
land grant in aid of company. Act 
July 2, 1864, §§ 1-3, 13 Stat. 365-368; 
Joint Resolution May 31, 1870, 16 


Stat. 378; Treaty with the Crow In- 
dians May 7, 1868, 15 Stat. 649; Act 
June 8, 1926, ¢. 459, 44 Stat. 690; 
Joint Resolution June 5, 1924, 43 Stat. 
461; 43 US.C.A. §§ aren So ove 
Northern Pae. Ry. Co., 61 S.Ct. 264. 
811 U.S. 317, 85 L.Ba. 

Under statute awarding indemnity 


for lands which on June 5, 1924, were 
embraced in any reservation and ‘Which 4 
& 


aap 
ie 


in the event of a deficiency 
grants to railroad company upon dates 
of the withdrawals of the indemnity 
-» lands for governmental purposes would 
be or were available for selection, com- 
pany was properly awarded compen- 
sation for abrogation of its right to 
select lands within forest reserves on 
which homesteaders filed prior to June 
5, 1924, and for which they received 
patents after June 5, 1924, 43 U.S.C.A. 
$§ 921-929.—U. S. v. Northern Pac. Ry. 
Co., 61 S.Ct. 264, 311 U.S. 317, 85 L. 
Ed 


‘Under provision of railroad land 
grant permitting selection of “agricul- 
tural lands” in lieu of excepted mineral 
lands, company was not entitled to 
select lands valuable solely for timber 
or for other uses which would not 
justify pre-emption or homestead set- 
tlement under land laws as contempora- 
neously understood and administered, 
but company’s right of selection in 
-jands which had been withdrawn by 
government for forest reserves Was 
limited to such lands as would have 
been available, under practice of Land 
_ Office, to individuals under the public 
jJand Jaws either for clearing and sub- 


S.Ct. 264, 311 U.S. 317, 85 L.Ed. —. 
Withdrawal by government of land 
within indemnity limits of railroad 
land grant of 1864, if leaving insuffi- 
- cient vacant lands available for selec- 
tion, rendered government liable to 
account not only for amount of de- 
but under Act of 1929 ren- 


sufficient vacant 
election by railroad company, were 
nauthorized and company’s right at- 


ached to withdrawn lands equally 
with vacant lands remaining in the 
demnity limits, notwithstanding 


ithdrawn lands were subsequently re- 
stored to the public domain in 

amount sufficient to make up the de- 
ficiency, and under Act of 1929, com- 
 pany’s right to compensation was not 
defeated by such restoration, since 

right thereunder depended on avail- 


8-748, US.C.A. §§ 921-929.—U. S. v. 
Northern Pac. Ry. Co., 61 S.Ct. 264. 
$11 U.S. 317, 85 L.Ed. —. 
| § 357 

. U.S.Wash. Allegation that railroad 


eompany did not construct railroad on 
most direct line between points. au- 
thorized by land grant in aid of com- 
pany did not support contention that 
company illegally acquired place and 
indemnity lands contiguous to alleged- 
ly circuitous route, in absence of aver- 
ment that route was selected by com- 
pany fraudulently in order to -obtain 
additional lands or that it was not 
in good faith thought to be the most 
eligible route, particularly where it 
appeared that Secretary of the Interior 
and Congress were fully informed of 
adopted route and co-operated in mak- 
ing its construction feasible. Act July 
"2, 1864, § 1, 13 Stat. 365; Joint Reso- 
 jJution May 31, 1870, 16 Stat. 378.—U. 
mS) vy. Northern Pac. Ry: Co., 61 S.Ct, 
264, 311 U.S. 317, 85 L.Ed. —. 
U.S.Wash. The proviso in Resolu- 
tion of 1870, by which railroad land 
grant of 1864 was modified, requiring 
that lands granted to the railroad be 
opened by the company to. settlement 
ead pre-emption at expiration of five 
years after completion of road, applies 
only to additional lands granted by 
the Resolution and. not to lands ac- 
quired under the grant of 1864. Act 
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PUBLIC . 


July 2, 1864, §§ 1-8, 13, 

368; Joint Resolution May 31, 1870, 16 
Stat. 378.—U. S. v. Northern Pac. Ry. 
Co., 61 S.Ct. 264, 311 U.S. 317, 85 L. 
Ed 


Under Joint Resolution of 1870, re- 
quiring that lands granted to railroad 
be opened by company to. settlement 
and pre-emption at expiration of five 
years after completion of road, com- 
pany was not a trustee of the lands 
for the United States either in its own 
right or in behalf of possible settlers, 
and government could not call upon 
the company-=to account as trustee for 
proceeds of sale of the lands. Act 
July 2, 1864, §§ 1-8, 138 Stat. 365-368; 
Joint Resolution May $1, 1870, 16 Stat. 
378.—U. S. v. Northern. Pac. Ry. Co., 
61 S.Ct. 264, 311.U.S. 317, 85 L.Ed. —. 

The proviso in Joint Resolution of 
1870, requiring that lands granted to 
railroad company be opened to settle- 
ment and pre-emption at expiration of 
five years after completion of road, 
the time for which had been extended 
to July 4, 1879, required that company 
open lands granted by the resolution 
to pre-emption and settlement at ex- 
piration of five years from completion 
of road in 1887, and failure so to do 
was a breach of contract entitling the 
government to prove any damage to it 
or advantage to the company resulting 
therefrom. Joint Resolution May 31, 
1870, 16 Stat. 378.—U. S. v. Northern 


Pac: Ry. Co., 61 S.Ct. 264, 311< U.S. 
317, 85 L.Ed. —. 
§ 411 5 
C.C.A.Mont. So far as concerns the 


surface area embraced in federal right 
of way grant to railroad, the title of 
railroad is the equivalent of a fee, limit- 
ed only by possibility of reverter in 
event railroad ceases to use land for 
purpose for which it was granted. 43 
U.S.C.A. § 934 et seq.—MacDonald v. 
U..S., 119 F.2d 821, affirming U. S. v. 
Great Northern R. Co., 32 F.Supp. 651, 

The General Railroad Right of Way 
Act was not in the nature of a “bounty” 
but rather it was legislation calculated 
to promote settlement and to enhance 
the value of public domain made ac- 
cessible by the building of railways. 
43 U.S.C.A. § 934 et seq.—MacDonald 


v. U. S., 119 F.2d 821, affirming U. S. 
Cea Northern R. Co., 32 F.Supp. 


A grantee is entitled to have the Gen- 
eral Railroad Right of Way Act liber- 
ally construed to effect the purpose for 
which it was enacted but otherwise it 
is to be construed strictly in conformity 
with the rule that grants from the sov- 
ereign should receive a construction 
favorable to the claim of the goyern- 
ment rather than that of the grantee. 
43 U.S.C.A. § 934 et seq.—MacDonald v. 
U. S., 119 F.2d 821, affirming U. S. v. 
Great Northern R. Co., 32 F.Supp. 651. 

The General Railroad Right of Way 
Act providing for fili with local reg- 
ister of profile of railroad and for the 
notation of the same upon plat in his 
office after approval by Secretary of 
Interior and providing that thereafter 
all such lands over which right of way 
shall pass shall be disposed of sub- 
ject to such right of way, was intended 
to grant no more than a right of pas- 
sage, and a general right of way grant 
under the act does not include subsur- 
face minerals. 43 U.S.C.A. § 934 et 
seq.—MacDonald v. U. S., 119 F.2d 821, 
affirming U.S. v. Great Northern R. Co., 
32 F.Supp. 651. 


Alaska. If highway was established 
under federal statute providing that 
the right of way for construction of 
highways over public lands, not re- 
served for public use, is hereby grant- 
ed, before ratlroad, a government agen- 
ey, was granted a right of way, two 
easements existed and neither could 
be used to the detriment of the other. 
43 U.S.C.A. § 932.—Berger v. Ohlgson, 
9 Alaska 389. 

If highway was established under 
federal statute providing that the 
right of way for construction of high- 
ways over public lands, not reserved 
for public use, is hereby granted, be- 
fore railroad, a government agency, 
was granted a right of way, the own- 


13 Stat. 365- 


bes, |) ie ¢ 


tM: Mines Peet as ~ . 
ership of right o rr 
was a qualified right ch was © 
quired to be used and exercised _ 
connection with the rights and priv- ee 
jleges granted to the public. 438 US. | 
C.A. § 932.—Berger v. Ohlson, 9 Alas- 
ka 389. , , 

466 ; 


§ 

©.C.A.Ariz. The District Court had 
jurisdiction of action by the United 
States to enjoin alleged trespasser from 
occupying and grazing livestock on 
public land which government proposed 
to include in grazing district under the 
Taylor Grazing Act. Taylor Grazing 
Act, § 1, 43 U.S.C.A. § 315.—Kennedy 
ve Us) Si 119 Pi2ds:564, ‘ 

The courts are always open to private 
litigants to determine possessory rights 
in, but not to, public lands.—Kennedy 
v. U.'S.,'119 F.2d 564. 

The United States may vindicate its 
rights in public land, either in the 
Land Department or the courts, in pro- 
ceedings initiated by it—Kennedy v. 
U. S.; 119 F.2d 564. 

§ 484 

C.C.A.Minn. The rule that decisions 
of the General Land Office are unassail- 
able by the courts except in a direct 
proceeding relates only to matters with- 
in jurisdiction of the Land Department 
and not to matters relating to lands 
which are not public lands of the 
United States.—Pettibone v. Cook Coun- 
ty, Minn., 120 F.2d 850, affirming 31 
F.Supp. 881. 

Cal. Even if certification by the reg- 
istrar of the United States Land Of- 
fice on March 7, 1871, that there was 
no claim or filing on school land oth- 
er than that of the state had the ef- 
fect of a patent establishing the com- 
plete title of the state, its determina- 
tion could be_ effective only against 
subsequently located mining claims 
and not against existing vested ex- 
tralateral rights therein. Act Cong. 
March 3, 1853, 10 Stat. 244.—Ames v. 
Empire Star Mines Co., 110 P.2d 13, 
prior opinion 93 P.2d 635. é 


§ 491 

La. The Act of Congress of May 
24, 1828, confirming land claim, and 
final certificate of location issued in the 
name of claimant, in virtue of settle- 
ment and cultivation, constituted a 
complete transfer of title from the gov- 
ernment to claimant and to her heirs or 
assigns, and patent issued in the name 
of claimant after her death was not 
necessary as evidence of the title of the . 
heirs or assigns. Act Cong. May 24, 
1828, 6 Stat. 382; 43 U.S.C.A. §§ 1151, 
1152.—Little v. Barbe, 198 So. 368. 
195 La. 1071. 

Mo. Under acts of Congress, a pat- 

ent may function in more than one way, 
and congressional legislation usually 
contemplates the retention of title until 
issuance of patent, and in such instanc- 
es, the United States having title, the 
patent passes a_perfect and consum- 
mate title. 43 U.S.C.A. §§ 982, 983.— 
Stonum y. Davis, 152 S.W.2d 1067. 
_ In some instances, congressional leg- 
islation constitutes a grant in praesenti, 
divesting the United States of all title, 
and patent thereafter issued operates 
as a deed of further assurance or munhi- 
ment of title identifying the lands and 
declaratory of the title passing as of 
date of grant. 43 U.S.C.A. §§ 982, 983. 
—Stonum vy, Davis, 152 S.W.2d 1067. 


§ 495 

Wis. Where, in government lot, ad- 
justed meander line and true line of 
shore of lake were less than 400 feet 
apart at their greatest divergence, and 
distance between them ranged from 
that to nothing where the two lines 
crossed, and greatest divergence be- 
tween the two lines anywhere in sec- 
tion was not over 900 feet, “construe- 
tive fraud’ upon the government was 
not shown so as to affect title of gov- 
ernment patentee’s grantee, unless the 
whole original survey were held fraud- 
ulent. Joint Resolution June 20, 1910, 
No. 40, 36 Stat. 884.—Lakelands, Inc., 
v. Chippewa & Flambeau Improvement 
Co., 295 N.W. 919, 287 Wis. 326. 

Under government patent, title to 
separate parcels of land designated in 
original plat as marked by divisional 
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nd the meander line is good 
where there is no such gross departure 
in plats of those parcels as to consti- 
_ tute constructive fraud. Joint Resolu- 
- tion June 20, 1910, No. 40, 86 Stat. 
§84.—Lakelands, Ine., v. Chippewa & 
Flambeau Improvement Co., 295 N.W. 
OHO 2a Wis. 326. 


499 

C.C.A.Cal. Swamp land patents is- 
sued after title to land had been con- 
firmed under Mexican grant by Board 
of Land Commissioners in claimants 
from whom United States purchased 
land, presented no impediment to as- 
sertion of title of United States to 
Jand, where patents were mere nullities. 
Act March 3, 1851, 9 Stat. 631; Act 


Sept. 28, 1850, 9 Stat. 519—U.. 8S. v. 
Stewart, 121 F.2d 705, modifying 29 
F.Supp. 59 


C.C.A.Mont. By public grant, nothing 
passes by implication and, unless the 
language of the grant is clear and ex- 
plicit, regarding the property conveyed, 
that construction will be adopted which 
favors the sovereign rather than the 
grantee.—MacDonald v. U. S., 119 F.2d 
$21, affirming U. S. v. Great Northern 
R. Co., 32 F.Supp. 651. 

D.C.Or. Where grants of the general 
xovernment were to be construed in de- 
termining the rights of private claim- 
ants to property rights within meander 
line of nonnavigable lake, court was 
required to find the intention of the 
government as evinced by its acts, laws 
and declarations in the light of all 
surrounding circumstances.—U. S. v. 
Otley, 34 F.Supp. 182. 

Mo. Under acts of Congress, a pat- 
ent may function in more than one way, 
and congressional legislation usually 
contemplates the retention of title until 
issuance of patent, and in such instanc- 
es, the United States having title, the 
patent passes a perfect and consummate 
title. 43 U.S.C.A. §§ 982, 983.—Stonum 
v. Davis, 152 S.W.2d 1067. 

In some instances, congressional leg- 
islation constitutes a grant in prae- 
senti, divesting the United States of all 
title, and patent thereafter issued op- 
erates as a deed of further assurance 
or muniment of title identifying the 
lands and declaratory of the fitle pass- 
ing as of date of grant. 43 U.S.C.A. §§ 
982, 983._Stonum v. Davis, 152 S.W.2d 
1067. 

500 


§ 

D.C.Or. Patents to lands. touching 
and lying within the Neal meander line 
defining Malheur Lake conveyed to the 
patentees that to which they were en- 
titled by law of the state, but certain 
high points, particularly those not di- 
rectly in front of patented lands, were 


reserved.—U. S. v. Otley, 34 F.Supp. 
182. 
8. ; 
Cal. A patent issued to railroad in 


1880 by virtue of the Railroad Grant 
Act of July 25, 1866, could legally 
affect only nonmineral lands, and the 
theory which relates title back to the 
date of the act could not extend to all 
mineral lands excepted from the act 
in express terms, and hence title to 
such mineral lands could be acquired 
as against railroad after enactment of 
the act and at any time up to the date 
of the patent. Act Cong. July 25, 
1866, 14 Stat. 239—Ames v. Empire 
Star Mines Co., 110 P.2d 13, prior 
opinion 93 P.2d 635. 

The government cannot convey away 
jJands which it no longer owns, and a 
patent cannot cut off previously exist- 
ing vested rights in the patented prop- 
erty.—Ames vy. Empire Star Mines Co., 
110 P.2d 18, prior opinion 93 P.2d 
635. 7 

Where patent secured by railroad in 
1880 was issued under authority of 
the Railroad’ Grant Act of July 25, 
1866, it could in no way apply to min- 
eral land, title to which had_ been 
previously vested in others, and any 
authority it might acquire in the pas- 
sage of time with respect to the na- 
ture of the land despite the limitations 
of the act could operate only against 
of 1900.—Standard Oil Co. of Louisi- 
subsequently located claims. Act 
Cong. July 25, 1866, 14 Stat. 239;,— 


© 
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Ames v. Empire Star Mines Co., 110 P. 
2d_18, prior opinion 93 P.2d 635. 

Where patent secured by railroad in 
1880 and issued under es of the 
Railroad Grant Act of July 25, 1866, 
which specifically excepted from its 
operation all mineral lands, deter- 
mined that plaintiffs’ land was agri- 
cufural land, patent applied only to 
surface of Jand and to that portion of 
the subsurface not already subject to 
existing extralateral rights, and what- 
ever claims plaintiffs advanced to sub- 
surface mineral lands would have to 
date from issuance of patent and not 
from date of act, and hence extra- 
lateral rights of mine owners who lo- 
cated and mined vein running extra- 
laterally under plaintiffs’ land before 
passage of the Mining Act of July 25, 
1866, had already fully vested by vir- 
tue of that act when patent was is- 
sued. Act Cong. July 25, 1866, 14 
Stat. 239; Act Cong. July 26, 1866, 
14 Stat. 251—Ames y. Empire Star 
Mines Co., 110 P.2d 13, prior opinion 
93 P.2d 635. 

Mo. The patent required to be issued 
under swamp land act of 1850 relates 
back to date of the act in confirmation 
of the title passed by granting clause 
of the act, and not solely for protection 
of those in privity with holder of in- 
choate title. 43 U.S.C.A. §§ 982, 983.— 
Stonum v. Davis. 152 S.W.2d 1067. 


Sao 

C.C.A.Cal. In absence of adjudica- 
tion, in suit to which the United States 
was a party, of extent of title of Unit- 
ed States purchasing from claimants in 
whom board of land commissioners con- 
firmed title under Mexican grant, claim- 
ant under swamp land patents issued 


‘to California could not rightly assume 


that patents issued to California were 

to be taken for more than they might 

ultimately prove to be worth. Act Sept. 

28, 1850, 9 Stat. 519; Act March 3, 

1851, 9 Stat. 631.—U. S. v. Stewart, 121 

F.2d 705, modifying 29 F.Supp. 59. 
. 517 


C.C.A.Cal. The gtatute, providing 
that suits by United States to vacate 
and annul a patent shall only be 
brought within six years after date of 
issuance of patent, had reference only 
to patents issued for lands open to 
disposition through the general land of- 
fice, and is strictly a part of the public 
land laws. Act March 3, 1891, § 8, 
26 Stat. 1099—U. S.-v. Stewart, 121 
F.2d 705, modifying 29 F.Supp. 59. 

The statute providing that suits by 
United States to vacate and annul pat- 
ents should only be brought within 
six years after date of issuance of pat- 
ents did not bar suit by United States 
to quiet title to certain land for which 


swamp land patent had been issued 
more than six years before, where 
patents were mere nullities. Act Sept. 


28, 1850, 9 Stat. 519; Act March 3, 
1851, 9 Stat. 631; Act March 3, 1891, 
§ 8, 26 Stat. 1099.—U. 8S. v. Stewart, 121 
F.2d 705, modifying 29 F.Supp. 59. 


§ 581 

Mich. The State Land Office Board 
Aect, which for purpose of administra- 
tion of state lands acquired pursuant 
to tax sales, assigned to Department of 
Conseryation lands in counties lying 
north of a certain line and to State 
Land Officg Board lands in counties 
lying south thereof, is not uncenstitu- 
tional as containing ‘discriminatory 
classification” of lands. Comp.Laws 
Supp.1940, §§ 3723-1 to 3723-14.— 
Prince v. Auditor General of Michigan, 
2997 N.W. 223, 297 Mich. 157. 


Mich. The State Land Office Board 
Act does not manifest intention of Leg- 
jslature to apply provisions which are 
exclusive to lands in southerly part of 
the state, and over which the State 
Land Office Board has control, to lands 
in northerly part of the state over 
which the Department of Conservation 
has control. Comp.Laws Supp.1940, §§ 
3723-1 to 3723-14.—Prince v. Auditor 
General of Michigan, 297 N.W. 223, 
297 Mich. 157. 


§ 612 
Tex. The state is source of all title 
to land in Texas, including navigable 
waters, and except in instances where a 
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right not expressly granted is so pat-_ 
ently implied as to leave no room for- 
reasonable doubt, anyone claiming title 
to any particular portion of state’s — 
property must show that the same has. 
been segregated by some formal grant 
or purchase and that it no longer forms 
a part of the state’s public domain,— 
thee of Galveston v. Mann, 143 S.W.2d 
Tex.Civ.App. A trespasser has no 
standing to assert that a patent to — 
land was not issued in accordance with ~ 
Pier Seas v. Peel, 149 S.W.2d ~ 
In trespass to try title action, over- 
ruling of defendants’ attacks against 
the validity of patent to certain sur- 
vey was not error where defendants’ 
possession, if not that of tenants un- ~ 
der the plaintiff, was the possession of 
naked trespassers.—Patterson v. Peel, 
149 S.W.2d 284. rvs! "4 


§ 613 Bete ty 

Tex. The lands included in_ lakes, _ 
bays, and islands along Gulf of Mexico 

within tidewater limits are exempt from 

unappropriated public domain set aside 


_for public school purposes, and all such 


lands are held in trust by state of 
Texas for benefit of_all inhabitants oft | 
Texas. Resolution No. 8, March 1, ~— 
1845, 5 Stat. 797; Vernon’s Ann.Civ.St. 
arts. 4026, 5416, 7467.—City of Galves- — 
ton v. Mann, 143 S.W.2d 1028. poaae 
Tex. The words “public lands” in 
statute relating to disposition of pub- — 
lic lands granted to the school fund — 
does not include land under navigable 
waters, and land commissioner cannot 
contract for sale or lease of such-land — 
as public school land, and title to such 
land can only be acquired, if at all, 
by grant expressly authorized by Leg- 
islature. Vernon’s Ann.Civ.St. art. 5416, 
—City of Galveston v. Mann, 143 SW. 
2d 1028. as 
Tex.Com.App. Where purpose of 
statutory resurvey was to determine ex- _ 
cess in block of surveys and to allocate 
it to even numbered surveys as part of 
public free school fund, surveys were — 
to remain adjoining each other, num- — 
bered consecutively, and, if excess were ee 
allocated, boundaries of odd _ sections < 
were to be officially established so as to: 
exclude excess therefrom and so as to 
allocate all excess to even sections. — 
Rev.S8t.1911, arts. 5396, 5397.—Gulf Oil 
Corporation v. Outlaw, 150 S.W.2d 777, 
136 Tex. 281, reversing Outlaw v. Gulf 
Oil Corporation, 137 S.W.2d 787. “ii 
Where purchaser had purchased two- 
surveys in reliance on map which © 
showed them to be adjoining, both sur- 
veys were included in purchaser’s pas- 
ture, and proof of occupancy had been 
made as provided by law, equity and 
fairness required that such surveys be 
resurveyed so that no vacancy would ~— 
be left between them. Rey.St.1911, arts. _ 
5396, 5397.—Gulf Oil Corporation v | 
Outlaw, 150 S.W.2d 777, 136 Tex. 281, 
reversing Outlaw y. Gulf Oil Corpora- — 
tion, 137 S.W.2d 787. Com 
In trespass to try title, evidence es- 
tablished that two sections had com-_ 
mon boundary established on statutory 
resurvey, and that there was no vacant — 
land between sections belonging to the 
state. Rev.St.1911, arts. 5396, 5397.— 
Gulf Oil Corporation vy. Outlaw, 150 S. — 
W.2d 777, 1386 Tex, 281, reversing Out- 
law v. Guif Oil Corporation, 137 S.W.2d 
787, 


Tex.Civ.App. Where purchaser of 
school land executed deed of trust to 
county judge as trustee to secure yen- 
dor’s lien notes and deed provided that 
in case of trustee’s death or removal 
or failure to act, holders of notes 
could appoint in writing a substitute 
trustee, order of commissioners’ court 
appointing incumbent county judge as 
substitute trustee was sufficient com- 
pliance with provision for appointment 
of trustee in “‘writing’’, since county 
eourt is a court of record and speaks 
through the minutes of the court.— 
Smith v. Blliott, 149 S.W.2d 1067, er- 
ror refused. 

Where purchaser of school land ex- 
ecuted deed of trust to county judge as 
trustee and thereafter successor county 
judge was appointed substitute trus- 


iy r { ees 2 
tee and was directed to sell the land 
on default in payment and trustee re- 
ceived no commission as provided for 
x) the deed of trust, substitute trus- 
—tee’s action in selling land and execut- 
ing trustee’s deed to county was not 
rendered void by reason of fact that 
he was at the same time county judge. 
Smith vy. Elliott, 149 S.W.2d 1067, 
error refused. 
-Tex.Civ.App. Where application by 
owner of 121% certificates of land scripts 
640 acres each for location of cer- 
ficates on unappropriated public do- 
main specified that area lying between 
) survey on the east and L survey on 
the west be taken up in the location 
and county surveyor began at a point 
a he southern part of such area and 
made actual survey of eastern line part 
wa , work on southern part of surveys 
d not be recognized as one block 
ystem entirely different from north- 
part of surveys, north of the point 
which county surveyor stopped but 
the surveys in the area involved consti- 
tuted one system or block of surveys 


Ranch Co. v. Rogers, 
. error refused. 

§ 615 
fex.Civ-App. The diversion of water 
' navigable stream into a new channel 
on authority given by state to city 

> eounty of levee improvement dis- 
ri] ith result that part of old river 
_ bed was no longer a part of the navi- 
xe le river bed, not such 
“abandonment” of any of the land in- 
ylved, as would, without specific legis- 
on, authorize its sale either as part 
the ‘‘unappropriated public domain” 
as “unsurveyed school land” under 
te. “ Reyv.St,1925, art... 53233 WVer- 
Ann.Ciy.St. art. 5421¢c; Vernon’s 
n.St.Const. art. 7, § 2.—Ray v. State, 
S.W.2d 660, error refused. 
ough former river bed left after 
diversion of navigable stream be deemed 
- an abandoned river bed, still it was not 
subject to sale either'as unappropriated 

; blic domain or as unsurveyed school 
|, in absence of legislation authoriz- 
& such sale. Rey.St.1925, art. 5323; 
ernon’s Ann.Civ.St. art. 5421¢c; Ver- 
on’s Ann.St.Const. art. 7, § 2.—Ray v. 
ag S.W.2d 660, error refused. 
Wis 3, § 629 
WAS Tex.Civ.App. Under statute provid- 


nonpayment of 
terest and providing that upon for- 
eiture original purchaser could have 
and reappraised and could repurchase, 
original purchaser’s right in and to 
the land was terminated by forfeiture 
except for the preference right to re- 
chase which was in the nature of 
“option.” Vernon’s Ann.Civ.St. arts. 
‘ 26, 5326a.—MacRae v. MacRae, 144 
+ §$.W.2d 320, error refused. 


f § 635 

_ ex. The sfate’s title to its lands 
cannot be bartered away by implica- 
‘tion in a city charter.—City of Gal- 
ston v. Mann, 143 S.W.2d 1028. 
 Yex.Civ.App. Where application by 
owner of certificates of land script for 
location of certificates on unappropri- 
ated public domain specified that area 
line between D survey on the east and 
L survey on the west be taken up in 
the location so that only one block or 
system of surveys was involved, in de- 
termining whether a vacancy existed, 
acceptance of patent by plaintiffs based 
upon re-surveys merely determined 
common boundary line between sur- 
Be ‘yeys within the single block or system 
and did not operate to establish a va- 
- caney between them since plaintiffs 
were owners of all the surveys involved 
and true location of boundary lines be- 
tween surveys was immaterial.—Duval 
County Ranch Co. vy. Rogers, 150 S.W. 
2d 880, error refused. 


, § 636 
. Tex.Civ.App. Realty which was 
formed when navigable stream was, on 
authority given by the state, diverted to 
a new channel, was not “unappropriat- 
ed public domain’ belonging to the 
“permanent school fund”’ or unsurveyed 
school land’ subject as such to sale, 
since the realty remained a part of the 
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bed of the navigable stream and — tle 
was in the state for the benefit of the 
public at large, 
channels of navigable streams are no 
part of the permanent school fund. 
Rev.St.1925, art. 5323; Vernon’s Ann. 
Civ.St. art. 5421c; Vernon’s Ann.St. 
Const. art. 7, § 2—Ray v. State, 153 
S.W.2d 660, error refused. i 

The diversion of water of navigable 
stream into a new channel on authori- 
ty given by state to city and county 
of levee improvement district, with re- 
sult that part of old river bed was no 
longer a part of the navigable river 
bed, was not such an “abandonment” of 
any of the land involved, as would, 
without specific legislation, authorize its 
sale either as part of the ‘‘unappropriat- 
ed public domain” or as “unsurveyed 
school land” under statute. Rev.St. 
1925, art. 5323; Vernon’s Ann.Civ.St. 
art. 5421¢c; Vernon’s Ann.St.Const. art. 
7, § 2—Ray v. State, 153 S.W.2d 660. 
error refused. 

Though former river bed left after 
diversion of navigable stream be deemed 
an abandoned river bed, still it was not 
subject to sale either as unappropriated 
public domain or as unsurveyed school 
jand, in absence of legislation authoriz- 
ing such sale. Vernon’s Ann.Civ.St. art. 
5421¢c: Rey.St.1925, art. 5323; Vernon’s 
Ann.St.Const. art. 7, § 2.—Ray v. State, 
153 S.W.2d 660, ems refused. 


6 

Wash. Where the state purported to 
sell certain shorelands on nonnavigable 
lake, which lands belonged to purchaser 
by virtue of its ownership of abutting 
property, purehaser could recover pur- 
chase money from the state unless its 
action was barred by limitation.—Wash- 
ineson Security Co. v. State, 114 P.2d 


§ 648 

Ariz. While superior court tries de 
novo cases involving right to lease 
state lands, decision of state land de- 
partment respecting right to leases 
should be accepted by the court unless 
unsupported by or contrary to evidence, 
or the result of fraud of misapplication 
of law.—Ehle v. Tenney Trading Co., 
107 P.2da 210: 

An applicant for lease of state land 
did not have a preferential right to 
lease, as against corporation which 
sought renewal of lease covering land, 
on ground that applicant’s homestead 
was ‘contiguous’ to state land, within 
statute giving to persons residing upon 
land contiguous to state land a pre- 
ferred right to lease state land, where 
there was a half mile of patented land 
between applicant’s homestead and 
state land. Rev.Code 1928, § 2965.— 
ag vy. Tenney Trading Co., 107 P.2d 
210. 

“Contiguous”, as used in statute giv- 
ing to any person residing upon land 
contiguous to that which he _ seeks 
to lease from the state a preferred 
right, provided that such person’s resi- 
dence is on a homestead entry or a pat- 
ented homestead, means actual contact 
or touching, which is the common, or- 
dinary, and approved meaning of quot- 
ed word. Rey.Code 1928, §§ 2965, 3040. 
Ren v. Tenney Trading Co., 107 P.2d 

Under statute providing that a lessee 
of state land, upon certain conditions, 
shall have a preferred right to renew 
lease, a lessee who applies within prop- 
er time for a renewal, if a bona fide 
resident of the state, has a ‘preferred 
right” of renewal when state land com- 
missioner deems the longer leasing to 
be for best interests of state, and such 
“preferred right” means that applicant 
for renewal has a better or superior 
right to lease than a person making an 
original application, and the right is a 
valuable, substantial right. Rev.Code 
1928, § 2972.—Khle v. Tenney Trading 
Co,, 107. P.2d 210. 

Under statute providing that a les- 
see of state land, upon certain condi- 
tions, shall have a preferred right to 
renew lease, legislature intended to 
make it the policy of the state to rec- 
ognize equities in those who have built 
up a ranching business in the state 
which should be considered in passing 
upon applications for renewal of ex- 


since the beds and | 


‘its 


To warrant state land department in 
rejecting the right of renewing a lease 
of state land, it should reasonably 
clearly appear that it is for general 
benefit to the state and its people to 
do so. Rev.Code 1928, § 2972.—Ehle v. 
Tenney Trading Co., 107 P.2d 210. 

In proceeding between original ap- 
plicant for lease of state land used for 
grazing purposes and _ corporation, 


‘which sought renewal of its lease on 


land, evidence that corporation had 
improved land, that if lease were grant- _ 
ed to original applicant such applicant 
could run only about 10 head of cattle 
on land, and that corporation’s goat 
range would be practically destroyed, 
justified conelusion that it was to best 
interests of state that corporation have 
lease renewed. Rev.Code 1928, § 
2972.—EHhle v. Tenney Trading Co., 107 
P.2d 210. 

Kan. Where plaintiff in ejectment 
had a patent from the state for part 
of abandoned bed of navigable river 
between the meandered lines of the 
river, which was regular in form and 
duly issued by the state, plaintiff had 
prima facie title, and burden was on 
the defendant to show that the patent 
to plaintiff was invalid. Gen.St.1935, | 
72-2128.—Pessemier y. Nichols, 109 P. ‘ 
2d 205, 153 Kan. 267; : 


The statute providing that, where a 
patent issued by the state is defective 
in form or in manner of execution, such 
defective patent may be canceled, and 
a patent in proper form may be issued 
in lieu thereof, does not authorize the 
inclusion of lands belonging to the 
state, not included in the original pat- 
ent. Gen.St.1935, 75-2814.—Pessemier f 
v. Nichols, 109 P.2d 205, 153 Kan. 267. i 
Statute providing that, where a pat- 
ent issued by the state is defective in 
form or in manner of execution, such 
defective patent may be canceled and 
a patent in proper form issued in lieu f 
thereof, did not authorize the correct- 
ing of original patent under which 
defendant claimed land in abandoned 
river bed in Pottawatomie county so as 
to include portion of plaintiff’s land 
which survey showed to be located in 
Pottawatomie county rather than in 
Wabaunsee county. Gen.S8t.1935, 75- 
2814.—Pessemier v. Nichols, 109 P.2d 
205, 153 Kan. 267. 


Ky. A patent for lands embraced 
in earlier patent was void. Ky.St. § 
4704.—Gillis v. Martin, 145 S.W.2da 
1051, 284 Ky. 714. 

La. Where state granted lands to 
levee district, which sold the lands 
to private persons, before instruments 
of conveyance were obtained from state 
auditor and register of state lands, 
neither levee district nor state could 
claim fee title to the lands. Act No. 
74 of 1892, as amended by Act No. 160 
of 1900.—Standard Oil Co. of Louisi- 
ane v. Allison, 200 So. 2738, 196 La. 

The rights of individual transferees 
of lands originally transferred by state 
to levee district were crystallized at 
time of refusal of state officials to per- 
form their ministerial duty of issuing 
certificates which would make trans- 
ferees’ title technically perfect, in view 
of statute providing that condition is 
considered fulfilled when its fulfillment 
has been prevented. by the party 
bound to perform. Rev.Civ.Code, art. 
2040; Act No. 74 of 1892, as amended 
by Act No. 160 of 1900.—Standard Oil 
Co. of Louisiana y,. Allison, 200 So. 
273, 196 La. 8388. 

Md. In proceeding for issuance of 
patent upon special warrant of resur- 
vey, caveatees’ motion to amend certifi- 
eate of survey so as to eliminate there- 
from a tract of land to which caveator 
claimed title should have been granted, 
notwithstanding the motion was made 
shortly after the hearing on the ap- 
plication for the patent and after the + 


prior to tunuary 26, 1819, land eae 
ed in 1792 was not subject of adverse 
possession sought to be established by 
subsequent patentees as basis for is- 
- Suance of patent upon a warrant of re- 
survey covering such land. Code 1939, 
art. 54, § 29; art. 57, § 10.—Gray v. 
Gray, 16 A.2d 166. 


A patent cannot be issued for the 


Same land embraced in a previous pat- 
ent granted by the state unless the land 
described in the former. patent has es- 
cheated and unless it is shown that the 
applicant is claiming under the former 
patent. Code 1939, art. 54, § 29.—Gray 

v. Gray, 16 A.2d 166. 

_ Under statute, former patentees could 

apply for issuance of patent upon spe- 
cial warrant of resurvey covering lands 

to which they were entitled in fee sim- 
ple either by patents under which they 
claimed or by grant or by adverse pos- 
session of land not included in patents 

under which they claimed. Code 1939, 

oe 54, § 29—Gray v. Gray, 16 A.2d 
A “patent” to land transfers to per- 
son in whose name it issues only the 
right the state possesses, and it does 
not prevail against any prior existing 
legal title. Code 1939, art. 54, § 29.— 
Gray y. Gray, 16 A.2d 166. 

N.M. A_ railroad company which, 
without any agreement with the State 
Land Commissioner, constructed on 
public lands improvements in the form 
of a diversion dam and water pipe line 
was a “trespasser” on the land, and 
railroad was not entitled to compensa- 
tion under statute for the improve- 
ments. Comp.St.1929, § 132-162.—Ap- 
plication of Dasburg, 113 P2d ‘569, 46 
N.M. 184. 

The statute granting a right of way 
for canals, acequias, storage reservoirs 
or other water works, on lands belong- 
ing to the territory of New Mexico, was 
repealed by subsequent statute provid- 
ing that Commissioner of Public Lands 
may grant right of way on or across 
any territorial lands, on such terms as 
he may deem for the best interests of 
the territory, and providing that all 
other acts and parts of acts in conflict 
were repealed. Laws 1907, c, 49, § 70, 
and ec. 104, § 30.—Application of Das- 
burg, 113 ’p.2d 569, 45 N.M. 184. 

The State Land Commissioner could 
not, after having sold public lands, on 
which , trespassing railroad had built 
improvements consisting of diversion 
dam and water pipe line, cancel the 
contract of sale as to that portion of 
the lands covered by the improvements, 
where contract was result of mutual 
mistake on part of commissioner and 
purchasers who were unaware of im- 
provements, improvements were of no 
value to purchaser, no part of consid- 
eration was repaid purchaser, and con- 
tract of sale was not divisible. Comp. 
St.1929, §§ 132-162, 132-184, 132-187.— 
Application of Dasburg, 113 P.2d 569, 


45 N.M, 184. 
The State Land Commissioner has ab- 
solute dominion over state lands. 


Const. art. 13, § 2.—Application of Das- 
burg, cll's “P20, 6095" 45 NM. 184. 

The statute providing that any per- 
son aggrieved by any decision of the 
State Land Commissioner may appeal 
to the district court does not violate the 
section of the Constitution providing 
that the Commissioner of Public Lands 
shall select, locate, classify, and have 
the direction, control, care and disposi- 
tion of all publie lands, under the pro- 
visions of the acts of Congress relat- 
ing thereto and such regulations as 
may be provided by law. Const. art. 
13, § 2; Comp.St.1929, § 132-184.—Ap- 
plication of Dasburg, 113 P.2d 569, 46 
N.M. 184, 

Where railroad was not a party to 
state’s case before State Land Com- 
missioner, initiated by order to show 
cause why individual’s contract to pur- 


d impr 
vanee be eavcaied, } railroa 


preme Court a judgment directing can- 
cellation of the contract. Comp.St.1929,. 
§ 132-187,—Application of Dasburg, 113 
P.2d 569, 45 N.M. 184. 

N.Y.Sup. Where the state in an ac- 
tion in ejectment contended that a pat- 
ent issued to defendant's predecessors 
in title in 1827 did not include lands 
in question, and defendant, among oth- 
er defenses, denied that contention and 
asserted the contrary, the state could 
prevail only on proof establishing that 
it did not part with its title to the 
lands in question by that grant.—Peo- 
Bie. v. Tahawus Purchase, 26 N.Y.S.2d 


Where the state in an action in eject- 
ment contended that a patent issued 
to defendant’s predecessors in title in 
1827 did not include lands in ques- 
tion, and defendant denied that con- 
tention and asserted the contrary, the 
parties’ intent in 1827 was controlling. 
—People v. Tahawus Purchase, 26 N. 
YtS.207 795: 

On question whether the state by a 
patent issued in 1827 to defendant’s 
predecessors in title granted lands in- 
volved in ejectment action, where pred- 
ecessors petitioned for ‘‘a block entire 
of the west end of the Triangle’. and 
the commissioners of the Land Office 
and Surveyor also referred to lands 
as a “block entire,” the parties must 
have intended to bargain for the sale 
and purchase of all there was in the 
west end of the triangle—People v. 
Tahawus Purchase, 26 N.Y.S.2d 795. 

Where the state contended in eject- 
ment action that a patent issued in 
1827 to defendant's predecessors in ti- 
tle did not include lands in question, 
and defendant denied that contention 
and asserted the contrary, the funda- 
mental inquiry concerned what was in- 
tended to be conveyed, and the court 
could look to evidence showing the 
conduct of the parties with reference 
to the lands in dispute in so far as 
the conduct legitimately reflected their 
intent with respect to the grant.—Peo- 
pe vy. Tahawus Purchase, 26 N.Y.S.2d 


Hvidence did not show that the state 
when it granted certain lands to de- 
fendant’s predecessors in title by a 
patent issued in 1827 intended to re- 
tain title to a wedge Shaped parcel of 
about 187% acres, but on the con- 
trary showed an intention to convey 
that parcel by the 1827 patent, and 
hence the state was not entitled to 
possession of the parcel as owner there- 
of.—People v. Tahawus Purchase, 26 
NEY. S20 oo. : 

N.C. ‘All vacant and unappropriated 
lands belonging to state, with certain 
well defined exceptions, may be entered 
and grants taken therefor.—Perry v. 
Morgan, 14 S.H.2d 46, 219 N.C. 377. 

Land covered by navigable water is 
not subject to entry and grant. C.S. § 
7540.—Perry v. Morgan, 14 §.H.2d 46, 
219 N.C. 377. ; 

Okl. Where holder of certificate of 
purchase of land conveyed half the 
minerals to third person, and subse- 
quently ad valorem taxes on the lands 
became delinquent and land -was sold 
to the county, which assigned the tax 
sale certificate to the third person, 
third person’s only remedy was. to 
have himself substituted as holder of 
certificate of sale from the land of- 
fice, and he was not precluded from 
doing so on ground that he was a co- 
tenant with original holder. 64 Okl, 


St.Ann. § 185. —Relt vy. Thompson, 107 
P.2d , 536. 
Or. A deed from State Land Board 


to plaintiff of meander land on shore 
of a navigable body of water consti- 
tuted a valid transfer of title thereto- 
fore vested in the state, where plaintiff 
complied with statute requiring that 
notice of proposed purchases of such 
lands be published in a newspaper 
published in county where such land 
was situated and in a county wherein 
such land was not situated, and fact 
that plaintiff did not publish notice in 
newspaper published at point nearest 


nae in position to urge upon the Su. e 


: rs 
Darling y. Christensen, 109 
A title of meander land on. "ioe 
navigable lake purchased by 
from State Land Board was su ie to 
right of littoral owners to ace S_ 
lake by going over plaintiffs’ me 
land, Code 1930, § 60- 312.—1 arlin 
Christensen, 109 ’P.2d 585. 


§ 652 
C.C.A.N.M. Where decree oft 
of Private Land Claims regardin 
to land in territory ceded to Unit 
States by Treaty of Guadalupe Hidal, 
established and confirmed title in 
dividuals named and their 4 
signs and legal representatives, 
patent conveyed title to suc 
uals and their heirs and assign 
individuals received the land as a_ 
vate grant” not as a town Hoe SMe 
munity grant’ for specified comm 
purposes, as against contention ‘that! 
was a community or town grant 
that so long as it remained in 
munity ownership it was not sv 
to tax. Act of March 3, 1891, 26 
854; Treaty of Guadalupe Hidalg 
Stat. 922, 929.—Chadwick v. Campt 
115 F.2d 401. 
§ 656 


N.M. Confirmation by ‘Con, res % 
Mextcan land grant was final and 
clusive, and court could not. go behi 
such confirmation to determine the 


relevant thereto. Trea 
Guadalupe Hidalgo, 9 Stat. 922 
Cong. July 22, 1854, 10 Stat. 308; 
Cong. June 21, 1860, 12 Stat. 
N. D. Land Co. v. Suazo, 105 P.2 
44 _N.M. 547. 

Until Congress has passed o va 
ity of Mexican land grant titles eithe 
by act of confirmation or by de 
special tribunal created for that 
pose, courts cannot consider s 
grant, and after Congress has ac 
action is conclusive and bindi 


Se eee of the grant itself, but are 
limited to a determination of ‘the me 


U.S.C.A.Const. art. 4, 
D. Land Co. v. Sua 0, 
Pod 744, 44 N.M. 547 re 


§ 658° 

C.C.A.N.M. Under the Treaty é 
Guadalupe Hidalgo, private rights 
property. within the ceded _ territc 
were unaffected by the change 
sovereignty, but the duty of provi 
the mode of. securing such rights, 
of fulfilling the obligations impo 
upon the United States in protect 
them under treaty obligations belon; 
to Congress and Congress was free 
discharge the duty itself or to del 


Ne grant. 
N. 


gate it. Treaty of Guadalupe Hidalgo, 
9 Stat. 922, 929.—Chadwick v. Camp: 
bell, 115 F.3d 401 ay: 


§ 683 
©.C.A.Cal. The boundaries of re 
Island as fixed by survey made after 


Jand commissioners confirmed title! to. 


eo 


island under Mexican grant had som 
evidentiary value but were not con- 
clusive in subsequent proceeding to 
quiet title to island in United States as 
purchaser from claimants 


in whom | 


land commissioners confirmed the title, . 


where commissioner of General Land 
Office at Washington did 
on the survey and plat a certificate of 
his approval as required by _ statute. 
Act March 3, 1851, 9 Stat, 631; 
July 1, 1864, § 1, 13 Stat. 332.—U. 8. 
v. Stewart, 121 F.2d 705, modifying 29 
F.Supp. 59, 

In proceeding to quiet title to Mare 
Island in United States as purchaser 
from claimants in whom land commis- 
sioners confirmed title under Mexican 
grant by decree calling for boundary of 
island at line of mean high tide, land 
beyond bed of continuous water course 
below line of mean high tide was not 
a part of Mare Island, notwithstand- 
ing that inconclusive plat and survey 
made by deputy surveyor after con- 
firmation of title included such land as 
a part of island, Act March 3, 1851, A 


not indorse | 


Act. 
Ss 


nS ACOk: |): 
‘Stat. 631; Act July 1, 1864, § 1, 13 
Stat, 339. U. 8. v. Stewart, 121 F.2d 


705, modifying 29 F.Supp. 59. 
§ 704 ; 


Nev. In action to enjoin regional 
grazer, an officer of the Department of 
Interior, from collecting grazing license 
fees because of alleged invalidity of 
: regulation adopted by Secretary of In- 

terior under which fees were pre- 
scribed, the Secretary was not an “in- 
dispensable party’ defendant. Taylor 
Grazing Act, 43 U.S.C.A. §§ 315-315p. 
_ —Brooks v. Dewar, 106 P.2d 755. 

Types! § 705 
NM. Until Congress has passed on 
- yalidity of Mexican land grant titles 
either by act of confirmation or by de- 
 eree of special tribunal created for that 
purpose, courts cannot consider such a 
grant, and after Congress has acted 
its action is conclusive and binding 
on courts, so that in any case courts 
cannot pass on the meaning, effect or 
validity of the grant itself, but are 
' limited toa determination of the 
- meaning of the act of Congress con- 
firming the grant. U.S.C.A.Const. art. 

y 4, § 3—H. N. D. Land Co. v. Suazo, 

105 P.2d 744, 44 N.M. 547. 


Bei. § 706 
-—--«@.0.A.Cal. In absence of internal 
evidence to the contrary, terms used 
in decree of Board of Land Commis- 
) oners confirming title under Mexican 
‘rant would be presumed to have been 
intended to bear meaning ordinarily at- 
ched to terms at common law, where 
ecree was written in English and 
oard functioned in a common law at- 
osphere. Act March 3, 1851, 9 Stat. 
631.—U. S. v. Stewart, 121 F.2d 705, 
modifying 29 F.Supp. 59. 
In determining whether United States 
he qcchasing from claimants in whom 
Board of Land Commissioners con- 
firmed title under Mexican grant by a 
_ decree stating that Mare Island in tidal 
waters was bounded by the water’s 
edge, acquired merely the uplands or 
so the marsh lands above mean _ high 
tide, the extent of occupancy of Mexi- 
ean grantee, who conveyed to claim- 
ants, and the early repute as to extent 
of Mare Island were immaterial since 
pecific boundaries were given in the 
decree. Act March 3, 1851, 9 Stat. 631. 
—U. 8. y. Stewart, 121 F.2d 705, modi- 
fying 29 F.Supp. 59. 
; A decree of Board of Land Commis- 
- sioners established to ascertain and 
_ settle Mexican land claims, specifying 
- boundaries of tract to which the title 
is confirmed, is conclusive, not only 
on question of title, but also as to 
boundaries which the decree specifies, 
notwithstanding that in the circum- 
stances, the commissioners might well 
have given the grant a narrower con- 
struction than’ they did. Act March 
3, 1851, 9 Stat. 631.—U. S. v. Stewart, 
a 121 F.2d 705, modifying 29 F.Supp. 


Se 


Ve 
AY 


: § 707 
~~ +©.C.A.N.M. Decree of Court of Pri- 
vate Land Claims, regarding claims 
to land in territory ceded to the Unit- 
ed States by ‘Treaty of Guadalupe 
Hidalgo, establishing and confirming 
title in named persons, their heirs and 
assigns, and patent conveying it to 
them, as a private grant, were conclu- 
sive in respect to nature of their title 
as between a public or private grant 
- for purpose of determining whether 
land was taxable and subject to tax 
sale. Act of March 8, 1891, 26 Stat. 
854; Treaty of Guadalupe Hidalgo, 9 
Stat. 922, 929.—Chadwick v. Campbell, 
115 F.2d 401. 


§ 709 

©.C.A.N.M. Decree of Court of Pri- 
vate Land Claims, regarding claims to 
land in territory ceded to the United 
States by Treaty of Guadalupe Hidalgo, 
establishing and confirming title in 
named persons, their heirs and as- 
signs, and patent conveying it to them, 
as a private grant, were conclusive in 
respect to nature of their title as 
between a public or private grant for 
purpose of determining whether land 
was taxable and subject to tax sale, 
Act of March 38, 1891, 26 Stat. 854; 
Treaty of Guadalupe Hidalgo, 9 Stat. 


PUBLIC LANDS” 


922, 929.—Chadwick v, Campbell, 115 


F.2d 401.. : 
S72 MS ; 

N.M. Even if original Mexican grant 
could be construed to be a community 
grant rather than a private grant, title 
to common lands was never in. the 
settlers but was in Mexican govern- 
ment and passed to United States by 
treaty, and title which thereafter pass- 
ed by the confirmatory act of Congress 
and the patent issued in pursuance 
thereof was free of any trust created 
by original grant. Treaty of Guada- 
lupe Hidalgo, 9 Stat. 922; Act Cong. 
July 225° 51854, - 107 -Stat. “309s Act 
Cong. June 21, 1860, 12 Stat. 71.—H. 
N. D. Land Co. v. Suazo, 105 P.2d 744. 
44 N.M. 547. 


N.M. Regardless of whether orig- 
inal Mexican grant was a private grant 
or a community grant, confirmatory act 
of Congress and patent issued in pur- 
suance thereto vested in grantee ab- 
solute title to common and unallotted 
lands. Treaty of Guadalupe Hidalgo, 
9 Stat. 922; Act Cong. July 22, 1854, 
10 Stat. 308; Act Cong. June 21, 1860, 
12 Stat. 71—H. N. D. Land Co. v. 
Suazo, 105 P.2d 744, 44 N.M. 547. 


PUBLIC UTILITIES 


BL 

Vt. The Public’ Service Commission 
is an “administrative body’’, clothed in 
some respects with quasi judicial func- 
tions, authorized in the exercise of the 
police power to make rules and regula- 
tions required by public safety and con- 
venience and to determine facts upon 
which existing laws shall operate and 
having, in a sense, auxiliary or sub- 
ordinate legislative powers which have 
been delegated to it by the General As- 
sembly. P.L. 6060, 6063, 6085, 6091.— 
Trybulski v. Bellows Falls Hydro-Elec- 
tric Corporation, 20 A.2d 117, 112 


The Public Service Commission is a 
body exercising special and statutory 
powers not according to the course of 
common law as to which nothing will 
be presumed in favor of its jurisdiction. 
P.L. 6060, 6063, 6085, 6091.—Trybulski 
v. Bellows Falls Hydro-Hlectric Corpor- 
ation, 20s Ane Gupte y, ede Vite dee 

The Public Service Commission is to 
be classed as an “‘agency” of the legis- 
lature and is not a “court” in the strict 
sense, P.L. 6060, 6084 et seq.—Try 
bulski v. Bellows Falls Hydro-Elec- 
we 4 CRED ORA HOM, 20 A.2d 117,~112 


§ 15 


_CalApp. To constitute a true “pub- 
lic utility,’ the devotion to public use 
must be of such character that the 


public generally, or that part of it 
which has been served and which has 
accepted the service, has the legal right 
to demand that that service shall be 
conducted, so long as it is continued, 
with reasonable efficiency under rea- 
sonable charges.—Ocean Park Pier 
Amusement Corporation v. City of 
Santa Monica, 104 P.2d 668, rehearing 
denied 104 P.2d 879. 

Pa.Super. In statute requiring every 
public utility to furnish and maintain 
safe facilities and to make all repairs 
and improvements in facilities as shall 
be necessary for safety of its patrons, 
employees and the “public”, the word 
“public” cannot be limited to those 
who use the services of the utility, 
since such limitation would render the 
word “patrons” superfluous and mean- 
ingless. 66 P.S. § 1171.—West Penn 
Rys. Co. v. Pennsylvania Public Util- 
ity Commission, 15 A.2d 589, 142 Pa. 
Super. 140. fi 

§8.C. Corporations which devote their 
property to a public use may not serve 
only the portions of the _ territory 
covered by their franchises which it ig 
presently profitable for them to serve 
and restrict the development of the re- 
maining portions by leaving their in- 
habitants in discomfort without the 
service which such corporations alone 
ean render, but this does not mean 
that the identical service in all details 
must be rendered at every place.— 
Southern Ry. Co. vy, Public Service 


A esate 


gr met 5 Ss Loe Tepe ie 
Tex.Civ.App. A public | may 
not discriminate in its and 
charges between consumers similarly 
situated, and hence a written contract 
with a consumer requiring him to pay 


a higher rate or charge than the util- 


ity collects from others similarly sit- 
uated is of no avail to the utility if in 
fact and in law such contractual rate 
or charge is discriminatory. Rey.St. 
1925, art, 1438—Texas Power & Light 
coe v. Doering Hotel Co., 147 S.W.2d 

A public utility may make a rea- 
sonable classification of consumers 
based on a material difference in the 
type and quantity of service furnished 
and charge a different rate as between — 
such classes, but as between the same 
class of consumers, where it has a 
publisked rate applicable thereto, it 
may not differentiate between them in 
its charges. Rev.St.1925, art. 1438.— 
Texas Power & Light Co. y. Doering 
Hotel Co., 147 S.W.2d 897. 

Where a particular consumer is fur- 
nished a type of service requiring ad- 
ditional expense to the utility com- 
pany superior to that furnished other 
consumers, the company may exact of 
the favored consumer a higher charge 
than it collects from those less fa- 
vored.—Texas Power & Light Co. v. 
Doering Hotel Co., 147 S.W.2d 897.  . 


1 

Ohio. Under statutes, service of pub- 
lic utility cannot be abandoned or 
withdrawn, or abandonment or with- 
drawal thereof required, without prior 
approval of Public Utilities Commis-. 
sion. Gen.Code, §§ 504-2, 504-3.—City 
of Cincinnati y. Public Utilities Com- 
aasion; 380 N.E.2d 797, 187 Ohio St. 
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Ill. Where provision of Public Utili- 
ties Act containing 60-day limit for an 
appeal from trial court’s judgment re- 
viewing order of Commerce Commis- 
sion was re-enacted after the enact- 
ment and effective date of Civil Prac- 
tice Act prescribing 90-day period for 
perfection of an appeal, if the Civil 
Practice Act superseded prior provi- 
sion of Public Utilities Act relating to 
an appeal from judgment reviewing an 
order of commerce commission the re- 
enacted provision superseded the Civil 
Practice Act, in regard to time for an 
appeal from such a judgment. Smith- 
Hurd Stats. ce. 110, §§ 125, 200(1); e. 
111%, §§ 72, 73.—Toledo, P. & W. R. 
R. v. Illinois Commerce Commission, 31 
N.B.2d 293,°375.Tll. 35. 

Miss. The statutory provisions stat- 
ing that in addition to other remedies 
available the state or any party ag- 
grieved by any final finding, order, or 
judgment of the Public Service Com- 
mission shall have the right, regard- 
less of the amount involved, of appeal 
to the first judicial district circuit 
court of Hinds county, confer no new 
judicial power on the courts, but sim- 
ply create a new procedure by which 
existing judicial power may be exer- 
cised, and they are not unconstitution- 
al. Laws 1938, c. 139, § 10; c. 142, § 
28; Const.1890, §§ 1, 156.—Dixie Grey- 
hound Lines v. Mississippi Public 
Service Commission, 200 So. 579, sug- 
gestion of error aye 1 So.2d 489. 


N.Y.Sup. The statute requiring that 
the costs and expenses of an investi- 
gation by the Public Service Commis- 
sion be paid by the public utility in- 
volved is constitutional. Publie Sery- 
ice Law, § 18-a.—Long Island Lighting 
Co. v. Maltbie, 26 N.Y.S.2d 452, 176 
Mise. 1. 

Okl. The constitutional requirement 
that all amounts, collected by trans- 
mission company pending its appeal 
from Corporation Commission’s order 
fixing company’s rates, in excess of 
sums authorized by final decision on 
appeal, be refunded by company to 
parties entitled thereto, became inop- 
erative on enactment of statute author- 
izing commission to render judgment 
against public service corporation for 
amount of any overcharge collected 


‘ 


by in violation o 
or, if necessary to insure prompt 
ayment thereof to commission, and 
requiring commission to pay amount 

of such judgment, when collected, to 
parties to whom due, and such statute 
- became inoperative to extent of ten per 
cent. of total amount of rebates or re- 
funds paid by Commission to such par- 
ties on subsequent enactment of stat- 
ute requiring commission to charge and 
deduct such percentage of that amount 
as fee and convert it into state treas- 
ury. 17 OklI.St.Ann. §§ 121 et seq., 
164; OklSt.Ann.Const. art. 9, §§ 21, 
35.—Crawford v. Corporation Commis- 
sion, 106 P.2d 806. 

The legislature had power and au- 
thority to enact statute requiring that 
10 per cent. of amount of rebates or 
“refunds, required by Corporation Com- 
mission to be made by public service 
company, be paid into state treasury 
as fee of commission. 17 Okl.St.Ann. 
§ 164.—Crawford v. Corporation Com- 
mission, 106 P.2d 806. 

The act respecting fees to be charged 
by Corporation Commission or its sec- 
retary and requiring conversion into 
state treasury of such fees, including 
10 per cent. of rebates or refunds made 
by public service companies through 
commission’s intervention or agency, 
does not violate provisions of State 
Constitution as to judicial remedies, 
due process and compensation for tak- 
ing of private property for public use, 
or Fourteenth Amendment of Federal 


Constitution. 17 Okl.St.Ann. §§ 163, 
164: OklSt.Ann.Const. art. 2, §§ 6, 
7 294-7 S'C/A Const. | Amend. 14.-— 


Crawford v. Corporation Commission, 
106 P.2d 806. i 

Tenn. The provisions of the utility 
act respecting appointment of members 
of boards of commissioners for utility 
districts and the filling of vacancies on 
such boards are not objectionable on 
ground that no provision is made for 
ouster or removal OF mS inoeoeg 
since the general ouster law ; 
such prices: Code 1932, §§ 1877-1899 ; 
Pub.Acts 1937, c. 248, § 4.—First Sub- 
urban Water Utility Dist. v. MeCanless, 
146 S.W.2d 948. 
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D.C.Tex. The Texas Railroad Com- 
mission is a creature of statute and 
has no implied or common ‘law authori- 
ty. Vernon’s Ann.Civ.St.Tex. art. 6444 
et seq.—Pullman Co. y. Railroad Com- 
mission of Texas, 33 F.Supp. 675. — 

Ark, The Department of Public Util- 
ities was established by the legislature 
to act for the legislature in regulating 
service and rates of utilities and it has 
the same power the legislature would 
have when acting within power con- 
ferred by the act creating it. Pope's 
Dig. §§ 2065 et seq., 2097(a, d), 2104.— 
Department of Public Utilities v. Ar- 
kansas Louisiana Gas Co., 142 S.W.2d 
213, 200 Ark. 983. 

Cal. The Railroad Commission was 
designed to protect people of the state 
from consequences of destructive com- 
petition and monopoly in public serv- 
jee industries, and power and duties of 
commission extend beyond those exer- 
cised by judicial arm of government 
Const. art. 12, §§ 22, 23.—Sale v. Rail- 
road Commission, 164 P.2d 38. 

N.C. The “Utilities Commission” is a 
state administrative agency of original 
and final jurisdiction subject to ap- 
peal, and the findings and orders of 
utilities commissioner require no con- 
firmation by any court or other body 
as is required in the case of a referee, 
and commissioner has no more power 
to make a reservation of his jurisdic- 
tion upon an appeal than superior 
court has to recognize it. Laws 1933, 
ec. 134, § 12; Code 1935, § 1097.—Util- 
ities Commission v. Carolina Scenic 
Coach Co., 10 S.H.2d 824, 218 N.C. 233. 
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C.C.A.Neb. The power of the Kansas 
Corporation Commission extends only 
to administrative details of the statute 
under which it acts, and regulations of 
the commission are valid only if with- 
in limits of the powers granted by the 
statute. Gen.St.Kan.1935,  66-1,128.— 
Travelers Mut. Casualty Co. y. Her- 
man, 116 F.2d 151, certiorari denied 
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Herman vy. ° ravelers Mut. Casualty Co., 
61 S.Ct. 842. ; 


D.C.Tex. The Texas Railroad Com- 
mission is a ‘creature of statute and has 
no implied or common law authority. 
Vernon’s Ann.Civ.St.Tex. art. 6444 et 
seq.—Pullman Co. v. Railroad Commis- 
sion of Texas, 33 F.Supp. 675. 

The statutory authority of the Texas 
Railroad Commission to correct abuses 
applies only to abuses which have been 
defined by law. Vernon’s Ann.Civ.St. 
art. 6444 et seq.—Pullman Co. v. Rail- 
aon Commission of Texas, 33 F.Supp. 

Ark. The Department of Public Util- 


' ities was established by the legislature 


to act for the legislature in regulating 
service and rates of utilities and it has 
the same power the legislature would 
have when acting within power con- 
ferred by the act creating it. Pope’s 
Dig. §§ 2065 et seq., 2097(a, d), 2104.— 
Department of Public Utilities v. Ar- 
kansas Louisiana Gas Co., 142 S.W.2d 
213, 200 Ark. 983. 

Cal. The Railroad Commission was 
designed to protect people of the state 
from consequences of destructive com- 
petition and monopoly in public service 
industries, and power and duties of 
commission extend beyond those exer- 
cised by judicial arm of government. 
Const. art. 12, §§ 22, 23.—Sale y. Rail- 
road Commission, 104 P.2d 38. 

The Railroad Commission cannot dis- 
regard laws representing legislative 
policy of state even though enforcement 
of such policy is outside scope of com- 
mission’s functions.—Sale y. Railroad 
Commission, 104 P.2d 38. 

Cal.App. The statute providing that 
a public utility cannot convey its plant, 
system, or other property necessary or 
useful in the performance of its duties 
to the public without an order from 
the Railroad Commission refers to 
property dedicated to public use and 
presupposes legal title thereto. St.1927, 

. 78, § 51.—City of Oakland v. El 
Dorado Terminal Co., 106 P.2d 1000. 

Colo. A public utility commission de- 
rives its authority wholly from consti- 
tutional or statutory provisions and 
possesses only such powers as are there- 
by conferred.—Snell v. Public Utilities 
Commission, 114 P.2d 563. 

Ill. The Commerce Commission does 
not have authority under Public Utili- 
ties Act to determine liability growing 
out of discontinuance of service by pub- 
lic utility. Smith-Hurd Stats. c. 111%, 
§§ 38, 76, 78.—Barry v. Commonwealth 
Edison Co., 29 N.H.2d 1014, 374 Ml. 
473, reversing 24 N.H.2d 220, 302 Ill. 
App. 558. 

The sole power of Commerce Com- 
mission comes from Public Utilities 
Act. Smith-Hurd Stats. c. 111%, § 1 
et seq.—Barry v. Commonwealth Edi- 
son Co., 29 N.H.2d 1014, 374 Ill, 473, 
reversing 24 N.E.2d 220, 302 Ill.App. 
558. 

Ill The sole power of Commerce 
Commission comes from Public Utilities 
Act Smith-Hurd Stats. ec. 11124, § 1 et 
seq.—Lowden vy. Illinois Commerce 
souomaiseton, 83 N.E.2d 430, 376 I11. 
225. 

The Commerce Commission has ju- 
risdiction only to determine facts and 
make orders concerning matters speci- 
fied in Public Utilities Act. Smith- 
Hurd Stats. ec. 111%, § 1 et seq.—Low- 
den v. Illinois Commerce Commission, 
83 N.H.2d 430, 876 Ill. 225. 

On matters not coming within juris- 
diction of Commerce Commission, a 
utility, as defined by Public Utility Act, 
has a right to use managerial discre- 
tion in the conduct of its own business. 
Smith-Hurd Stats. ec. 111%, § 1 et seq. 
—Lowden vy. Illinois Commerce Com- 
mission, 38 N.E.2d 430, 876 Ill. 225. 

Me. The powers of public utilities 
commission are derived wholly from 
statute, and if commission exceeds its 
authority it acts without jurisdiction 
and its orders are of no effect and 
are subject to collateral attack, but it 
does not follow that in every such in- 
stance a remedy exists in equity by in- 
junction.—_Stoddard vy. Public Utilities 
Commission, 19 A.2d 427. 

Mo. In addition to positive powers 
expressly conferred upon Public Sery- 


oar o eae if 
- Pe, 
ice Commission, it is also vested with 
all others necessary and proper to ‘a 
earry out fully and_ effectively the 
duties delegated to it. Mo.St.Ann. §§- 
5264-5280, pp. 6679-6695.—State ex rel. 
and to Use of Public Service Commis- — 
sion y. Padberg, 145 S.W.2d 150. 
Mo. The authority of the Public © 
eeaee Coes ee is pd at pete 
state’s police power, which may never 
be abridged. Mo.St.Ann, § 5121 et eee 
p. 6531 et seq.—State ex rel. and to 
Use of Public Service Commission vy. 
Blair, 146 S.W.2d_ 865. “cg hae 
N.¥.Sup. The Public Service Com- 
mission may inquire into the value of 
property owned by a utility within its 
jurisdiction and is not precluded in | 
the scope of its proof at least by what 
is shown on books of the utility as 
value of property or by what is shown _ 
in other records, corporate or private, — 
as to value, but may make an inde- 
[esi inquiry into the value of tangi- 
le property valued on the utility’s — 
books, though such property may oth= 
erwise be evaluated by the contract, 
or by its owner if it is leased to the 
utility, or by public record, or ever 
by the commission’s own prior find- — 
ings. Public Service Law, § 66, subds. 
4, 9, 11.—Long Island Lighting Co. v. | 
Maltbie, 26 N.Y.S.2d 452, 176 Misc. 1. 
N.D. The statute providing that no 
agreement for service made by a pub 
lic utility with its customers shall be ~ 
lawful unless it shall be filed with and 
approved by the commissioners was i Km 
tended to protect the public against 
discriminations by a utility, whether 
it be unfair to the public by giv 
an individual preferred treatment’ o: 
whether it be unfair to the individual — 
by demanding and securing exorbitant 
fees as a condition of Ae: Serve art 
ice. Comp.Laws Supp.1925, § 4609c16. 
—Lyons vy. Otter Tail Power Co., 297 _ 
N.W. 691, 70 N.D. 681. eae 
The statute providing that no agree- 
ment for service made by a public — 
utility with its ‘customers’ shall be 
lawful unless it shall be filed with and 
approved by the commissioners applies _ 
to agreements by which a person be- — 
comes a customer as well as to agree- 
ments with persons who have previ- — 
ously been customers. Comp.Laws — 
Supp.1925, § 4609c16.—Lyons y. Otter — 
ST EO Co., 297 N.W.. 690 -e7 0s 


Ohio. A contract entered into by a : 
municipality and a public utility for its 
product or service under authority con- 
ferred by the Constitution is binding 
on both the municipality and the public 
utility, and is not subject to review by 4 
the Public Utilities Commission. Const. — 

art. 18, § 4.—East Ohio Gas Co. y. Pub- 
lic Utilities Commission, 28 N.H.2d 599, © i 
137 Ohio St. 225. Vie 

Okl. The Corporation Commission, ‘s 
as created by the Constitution, is a 
body with, so far as regulation of pub- 
lic service corporations is concerned, 
executive, judicial and legislative pow- t 
ers but those powers are limited, and — 
it has such jurisdiction and authority 
only as is expressly or by necessary 
implication conferred on it by the ~ 
Constitution and statutes. Okl.St.Ann. | 
Const. art. 9, § 15 et seq.—Southwest- 
ern Light & Power Co. y. Elk City, 111 
P.2d 820. 

Pa.Super. The plain import of the 
words of the Public Utility Law that 
the commission, in granting certificate 
of public convenience and _ necessity, 
may impose such conditions as it may 
deem to be just and reasonable is to 
give authority to the commission to 
impose conditions which will properly 
safeguard, under the particular circum- 
stances, the public interest as to safe- 
ty; the only limitation being that the 
conditions imposed must be just and 
reasonable. 66 P.S. §§ 1123(a), 1179, 
1183.—West Penn Rys. Co. y. Penn- 
sylvania Public Utility Commission, 15 
A.2d 539, 142 Pa.Super. 140. 

Under the Publie Utility Law, the 
Pennsylvania Public Utility Commis- 
sion is to determine whether the aban- 
donment of a public utility’s service, 
or any part thereof, is necessary or - 
proper, that is, advantageous for the 
eervice, accommodation, convenience, or 
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safety of the public. 66 P.S. §§ 1122, 
-1123.—West Penn Rys. Co. v. Penn- 
sylvania Public Utility Commission, 15 

A.2d 539, 142 Pa.Super. 140 : 
In determining whether abandonment 
’ f public utility’s service should be 
allowed, it is the public who use the 
service who are to be considered. 66 
RS. §§ 1122, 1123.—West Penn Rys. 
‘Co. vy. Pennsylvania Public Utility Com- 
Sey 15 A.2d 539, 142 Pa.Super. 
- The word “safety”, as used in Pub- 


Super. The Pennsylvania Public 
ity Commission has power in grant- 
a certificate of public convenience 
abandonment of public utility’s 
e to attach reasonable conditions 
s consent so long as they are 
per under the utility’s franchises or 
der contracts previously entered in- 
o by it with various municipalities. 
“S. §§ 1122(d), 1123(a).—Borough 
f Irwin v. Pennsylvania Public Utility 


“Commission, 15 A.2d 547, 142 Pa, 
Super. 157. 
Pennsylvania Public Utility 


ission has jurisdiction to deter- 
whether public utilities haye the 
nd power to do or are obligated 
the thing in connection with 
commission’s action is 


In imposing conditions to its consent 

bandon services by public utility, 
he Pennsylvania Public Utility Com- 
mission may inquire whether the utility 
inder any duty to do or is relieved 
m doing by lack of ownership the 
which is basically essential for 

e action which the commission is 
asked to take, and orderly procedure 
luires that the commission pass upon 


 Pa.Com.Pl. On a case stated, in an 
action by a utility to recover from the 
Commonwealth the sum of $882.10 
which it had paid under protest by 
reason of an assessment made against 
it by the Public Utility Commission, 
the record indicated: that the Com- 
mission had directed one of its bureaus 
to make an examination of the accounts 
of the utility; that pursuant to said 
- executive order, the bureau made an 
investigation without any prior notice 
to the utility; that the utility made 
available to the investigator its ac- 
counts, and the investigation was made 
by two men, one- of whom spent 49 
days, and the latter 9 days in the 
examination; and that the assessment 
of $882.10 was for the salaries and 
travelling expenses of the Commission’s 
employees. The utility contended that 
the Commission was without power to 
make the investigation because no com- 
-plaint had been made against it. Held, 
that Section 1201 (b) of the Publie 
Utility Law authorized the special asg- 
sessment, and that, therefore, judgment 
must be entered for the defendant.— 
- Overbrook Steam Heat Co. v. Common- 
wealth, 40 D. & C. 401, 50 Dauph, 120. 
A study of the Public Utility Com- 
mission Law shows, that the Commis- 
sion on its own motion only may act, 
viz: in §§ 306, 308, 309, 310, 312, 404, 
405, 408, 409, 412, 418, 419, 810, 920, 
1001, all relating to different subjects 
of public service, 66 P.S. §§ 1146, 1148, 
. 1149, 1150, 1152, 1174, 1175, 1178, 
i Oe LES LL Oy, LL, Loo, : Loot 
(312, 66 P.S. § 1152, relating to the 
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regulation of rat oti 
or complaint and on its own motion 
in 1008, : : 3 : 
Steam Heat Co. v. Commonwealth, 40 D. 
& C.-401, 50 Dauph. 120. © 5 i 

Considering the whole act, viz: its 
purposes, powers and duties, the broad 
powers of the Commission, it appears 
that the Legislature did not intend, by 
§ 1201 (b), Act of May 28, 1937, P.L. 
1053, to limit the Commission in pro- 
ceeding upon.its own motion on a 
complaint, but that it intended the 
Commission to proceed on its own mo- 
tion, or on complaint, or upon applica- 
tion to it—Overbrook Steam Heat Co. 
y. Commonwealth, 40 D. & C. 401, 50: 
Dauph. 120. 

S.C.’ The statute vesting public sery- 
ice commission with power to regulate 
rates and service of every public utili- 
ty in the state and to fix such just and 
reasonable standards, classifications, 
regulations, practices, and measure- 
ments of service to be furnished, im- 
posed, or observed and followed by 
every. public utility in state, refers 
to those companies which are classi- 
fied as “public utilities” in contradis- 
tinction to “transporting and transmit- 
ting corporations.” Code 1932, §§ 8248, 
8251, 8252.—Darby v. Southern Ry. Co., 
10..S.H.2d-465, 194 S.@. 421. 

The rule of public service commission 
requiring that no rate, toll, charge, 
fare, nor service of any public utility 
under regulation of commission should 
be deemed approved or consented to by 
commission until ‘such rate, toll, ete., 
had been affirmatively approved, which 
rule was promulgated under authority 
of statute vesting commission with 
power to regulate rates and service of 
every public utility in the state and 
to fix such just and reasonable stand- 
ards, classifications, regulations, prac- 
tices, and measurements of service to be 
furnished, imposed or observed and fol- 
lowed by every public utility in state, 
refers only to “public utilities’? as de- 
fined in statute, and does not refer to 
railways. Code 19382, §§ 8248, 8251, 
8252.—Darby v. Southern Ry. Co., 10 
S.E.2d. 465, 194 S.C. 421. 

Vt. The Public Service Commission 
is an “administrative body’’, clothed in 
some respects with quasi judicial func- 
tions, authorized in the exercise of the 
police power to make rules and regula- 
tions required by public safety and con- 
venience and to determine facts upon 
which existing laws shall operate and 
having, in a sense, auxiliary or sub- 
ordinate legislative powers which have 
been delegated to it by the General As- 
sembly: P.L. 6060, 6063, 6085, 6091.— 
Trybulski v. Bellows Falls Hydro-Blec- 
trie Corporation, 20 A.2d 117, 112 


Beene 

The Public Service Commission is a 
body exercising special and statutory 
powers not according to the course of 
common law as to which nothing will 
be presumed in favor of its jurisdic- 
tion. P.L, 6060, 6063, 6085, 6091.— 
Trybulski v. Bellows Falls Hydro-Hlec- 
vg plerporaticn, 20) An2d 217, 0112 


The Public Service Commission has 
only such powers as are expressly con- 
ferred upon it by the legislature, to- 
gether with such incidental powers ex- 
pressly granted or necessarily implied 
as are necessary to the full exercise 
of those granted. P.L. 6060, 6063, 
6085, 6091.—Trybulski v. Bellows Falls 
Hydro-Hlectrie Corporation, 20 A.2d 
LE pEER Viti. 

The quasi judicial power with which 
the Public Service Commission is cloth- 
ed is the power to perform acts ad- 
ministrative in character, but requir- 
ing incidentally the trial and determin- 
ation of questions of law and fact. P. 
L. 6060, 6084 et seq.—Trybulski y. 
Bellows Falls Hydro-Blectric Corpora- 
tion, 20 A.2d 117, 112 Vt. 1. 
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D.C.Cal. When California Railroad 
Commission assumed jurisdiction over 
street railroad for purpose of adminis- 
tering the law applicable to its activi- 
ties, such jurisdiction was _ exclusive 
except as restricted by Publie Util- 
ities Act. St.Cal.1913, pp, 115, 182, § 
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es) on its own motion 


66 P.S. § 1398.—Overbrook | 
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District of Columbia. } 
its power as a court of equity cone 
trol action of Federal Communication 

Commission because of inyasion or 
threatened invasion of plaintiff’s rights, 
unless irreparable injury would occur 
before resort could be had _ by_ the 
plaintiff to statutory method of judicial 
review of the action of the Commission. 
Communications Act of 1934, §§ 307(a). 


309(a), and § 402(b), as amended, 47 
U.S.C.A. §§ 307(a), 309(a), 402(b).— 
Sunshine Broadcasting Co. vy. Fly, 33 
F.Supp. 560. 


Radio broadcasting company, which 
operated existing radio station which 
would allegedly sustain economic loss 
if application for license to construct a 
new station were granted, had no legal 
or equitable rights which the granting 
of the application would invade, so as 


_to entitle company to maintain action 


to enjoin Mederal Communications Com- 
mission from granting the application 
without a hearing or from holding a 
hearing thereon unless the company 
should be permitted to participate and 
introduce evidence on issues of need of 
additional radio service in the com- 
munity and adverse economic effects 
which operation of new station might 
have on the existing station. Com- 
munications Act of 1934, §§ 307(a), 309 
(a), 47 U.S.C.A. §§ 307(a), 309(a)— 
Sunshine Broadcasting Co, vy. Fly, 33 
F.Supp. 560. 

An abuse of discretion ,of Federal 
Communications Commission .in regard 
to permitting participation by licensee 
of an existing radio station at hearing 
on application for construction of new 
radio station, amounting to an error of 
law, could be corrected only by the 
statutory method of appeal from deci- 
sion granting or refusing the applica- 
tion for construction of the new sta- 
tion. Communications Act of 1934, §§ 
3807(a), 309(a), and § 402(b), as amend- 
ed, 47 U.S.C.A. §§ 307(a), 309(a), 402 
(b).—Sunshine Broadcasting Co. v. Fly, 
33 F.Supp. 560. 

Mich. Where franchise for supply- 
ing gas in city provided that charges 
after expiration of five-year period 
might be fixed by agreement or other- 
wise, and after expiration of that pe- 
riod Public. Utilities Commission as- 
sumed jurisdiction to fix rates on pe- 
tition of city, the jurisdiction to fix 
rates was in Commission and not in 
the court.—City of Dearborn y. Michi- 
gan Consol. Gas Co., 297 N.W. 534, 297 
Mich. 388. / 

Where action of gas company in 
promulgating rates, penalties and a 
minimum-payment plan did not vio- 
late franchise under which it furnished 
gas in city and Public Service Com- 
mission had jurisdiction of matters 
involved, city was not entitled to an 
accounting by gas company on theory 
that circuit court, having jurisdic- 
tion to enjoin a violation of franchise, 
also had jurisdiction to grant an ac- 
counting.—City of Dearborn v. Michi- 
gan Consol. Gas Co., 297 N.W. 534, 297 
Mich. 388. ° 


Mo. A circuit court cannot enjoin 
Public Service Commission from deter- 
mining in the first instance a matter 
of fact in support of its jurisdiction. 
Mo.St.Ann. § 5234, p. 6661.—State ex 
rel. and to Use of Public Service Com- 
mission v. Padberg, 145 S.W.2d 150. 

Mo. A court cannot enjoin the Pub- 
lic Service Commission in performance 
of its duties, nor alter its decisions ex- 
cept in review in the manner provided 
by statute. Mo.St.Ann, § 5121 et seq., 
p. 6531 et seq.; § 5234, p. 6661.—State 
ex rel. and to Use of Public Service 
Commission y. Blair, 146 S.W.2d 865. 

A decision rendered by a court other- 
wise than in review of action by Publie 
Service Commission in manner pro-. 
vided by statute would not be binding 
on the commission. Mo.St.Ann. § 5121 
et seq., p. 6531 et seq.; § 5234, p. 6661. 
—State ex rel. and to Use of Public 
Service Commission y. Blair, 146 S.W. 
2d 865. 

The circuit court could not enjoin 
Public Service Commission from deter- 
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ESS caus 
charge that major part of his system 
was not within the city or that he was 


ar “city, nor 
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ei arrest of drayer on 


operating beyond suburban territory, 


and any decision by court on such mat- 


ters would not bind the commission. 
Mo.St.Ann,. § 5121 et seq., p. 6531 et 
seq.s . §§ 5234; 5264-5280, pp. 6661, 
6679-6695.—State ex rel. and to Use of 
Publie Service Commission y. Blair, 146 
S.W.2d 865. 

Where a statute is reasonably open 
to construction, the Public Service 
Commission has power in the first in- 
stance to determine administratively 
its own jurisdiction._State ex rel. and 
to Use of Public Service Commission vy. 
Blair, 146 S.W.2d ‘ 

Mo.App. The Public Service Com- 
mission, rather than the circuit court, 
has jurisdiction in the first instance 
of complaint by power company that 
another public utility is engaged in 
furnishing electric current to the pub- 
lie without first having procured. a 
certificate of convenience and necessity. 
Mo.St.Ann. § 5193, p. 6617.—Missourt 


Power & Light Co. v. Lewis County 
Bae le Hisetrie Co-op. Ass’n, 149 S.W. 
N.Y.Sup. Whether an_ investigation 


should be made by the Public Service 
Commission and the necessity therefor 
are matters within discretion of the 


commission, and the courts will not 
inquire into such questions. Public 
Service Law, § 18-a.—Long Island 
Lighting Co. v. Maltbie, 26 N.Y.S.2d 


452, 176 Mise. 1. 

A corporation which is subject to 
power of inquiry vested in an adminis- 
trative body exercising, as does the 
Public Service Commission, legislative 
and quasi judicial functions, cannot 
sue the body to obtain detailed judi- 
cial rulings on direction that inquiry 
takes within general jurisdiction of the 
commission, but must resort to review 
of the result if errors are committed. 
Civil Practice Act, § 1296, subds. 2, 8, 
5.—Long Island Lighting Co. v. Malt- 
bie, 26 N.Y.S.2d 452, 176 Misc. 1. 

The court will interfere to end be- 
fore its conclusion a proceeding con- 
ducted by the Public Service Commis- 
sion without or in excess of authority 
only where naked jurisdiction is chal- 
Jenged and not the direction of its 
exercise. Public Service Law, § 18-a, 
and § 66, subds. 4, 9, 11; Civil Prac- 
tice Act, § 1296, subd. 2.—Long Island 
Lighting Co. vy. Maltbie, 26 N.Y.S.2d 
452, 1276, Misc. 1. 

The alleged undue burden of expense 

which would be imposed on utility by 
Public Service Commission’s mode of 
proving value of corporate stock owned 
by utility did not show confiscation of 
property under the extraordinary con- 


ditions which might require direct 
equitable intervention for relief 
against a rate determination, since 


that remedy when it exists is against 
enforcement of an order and is not 
extended to a pending proceeding, the 
direction of which leads to expense in 
maintaining the inquiry or in refuta- 


tion of proof. Civil Practice Act, 
1296, subds. 2, 3, 5.—Long Islan 
Lighting Co. v. Maltbie, 26 N.Y.S8.2d 


A459. 17.6 Mise. 15 

Okl. Where, in course of proceeding 
between State Corporation Commission 
for adjustinent of rates of telephone 
company, a sum of money was im- 
pounded to be refunded to patrons, 
powers conferred on commission by 
Constitution and statutes with respect 
to impounding and disbursing the fund 
were ‘judicial’ in nature, and hence 
district court had no authority to di- 
rect commission to pay attorney’s fee 
to attorney for patron in filing and 
successfully prosecuting the proceed- 
ings before the commission. 17 OKl.St. 
Ann. §§ 121, 122.—Barker y. Bond, 111 
P.2d 507. 


Pa.Super. The adjudication of con- 


_tractual rights and obligations between 


- municipality and public utility seeking 
to abandon service is for courts, and 


pete 


a i 
pines Public 


its consent to 


ty to abandon its service with 


or without conditions. 66 P.S. § 1123 
(a).—West Penn Rys. Co. y.. TOMS Ye 
vania Public Utility Commission, 15 A 
207 639,142 "Pa. Super. 
Pa, Super. In imposing conditions to 
its consent to abandon services by pub- 
lic utility, the Pennsylvania Public 
Utility Commission may inquire wheth- 
er the utility is under any duty to do 
or is relieved from doing by lack of 
ownership the thing which is basically 
essential for the action which the com- 
mission is asked to take, and orderly 
procedure requires that the commission 
pass upon that phase of a controversy 
before the courts adjudge it. 66 P-.S. 
§§ 1122(d), 1123(a).—Borough of Irwin 
v. Pennsylvania Public Utility Com- 
Tester, 15 A.2d 547, 142 Pa.Super. 
a 


Pa.Com.Pl. The Public Utility Law 
of May 28, 1937, P.L. 1053, Be amended 
by the Act of March 21, 1939, PLL. 
10, No. 11, 66 PS. § 1102, Det ee to 
municipal corporations only to the lim- 
ited extent therein expressly set forth, 
and does not confer upon the Public 
Utility Commission jurisdiction over 
a controversy between two municipali- 
ties regarding the right of one to con- 
nect its sewerage system with that of 
the other, involving no question of rate, 
service, or extension.—Rohrer v. City 
of Lancaster, 39 D. & C. 109. 

Tex. On a statutory appeal from a 
gas rate order of the Railroad Com- 
mission, the district court was required 
to determine the validity er invalidity 
of the order on conditions as they 
existed at the very time it was promul- 
gated, and if gas company attacking 
order wished to contest it on the 
ground that it had become invalid since 
it was promulgated on account of 
changed conditions, company was re- 
quired first to invoke the jurisdiction 
of the Commission to pass on that 
question. Vernon’s§ Ann.Civ.St. art. 
6059.—Lone Star Gas Co. v. State, 
153 S.W.2d 681, modifying State v. 
Lone Star Gas Co., 129 S.W.2d 1164. 

The statute providing for an appeal 
to the district court from a gas rate 
order of the Railroad Commission and 
allied statutes. contemplate that the 
Commission should be given an op- 
portunity to pass on questions of un- 
reasonableness and unjustness and con- 
fiscation before those questions are pre- 
sented for judicial determination, and 
hence any party aggrieved with a rate 
order of the Commission on account 
of changed conditions must first ap- 
ply to that authority for relief, stat- 
ing the ground therefor, before resort- 
ing to the district court. Vernon’s 
Ann.Ciyv.St. art. 6059.—Lone Star Gas 
Co. vy. State, 153 §.W.2d 681, modifying 


Su v. Lone Star Gas Coe 129 S.W.2d 
Wash.- The Department of Public 


Service possesses exclusive and original 
jurisdiction, and courts may review 
and determine only those questions ac- 
tually passed upon by the department. 
—State ex rel. Northeast Transp, Co. 
y. Abel, 116 P.2d 522. 
§ 81 
Okl. The Corporation Commission is 
aggregate of state officers, who act as 
single composite body, and concurrence 
of two or more members thereof in de- 
cision of given question constitutes act 
of composite body. Okl.St.Ann.Const. 
art. 9, §§ 15, 17, 18a.—Crawford vy. Cor- 
poration Commission, 106 P.2d 806. 


\ 


§ 86 

C.C.A.7. In the ordinary public utili- 
ty ease, a specific amount need not, 
altho it may, be included in rate base 
for going value.—Natural Gas Pipeline 
Co. of America vy. Federal Power Com- 
mission, 120 F.2d 625. 

In determining utility rates, rate base 
should be determined as of date of 
hearing.—Natural Gas Pipeline Co. of 
America y. Federal Power Commission, 
120 F.2d 625. 

C.C.A.Ill. A public utilities commis- 
sion, in prescribing a maximum rea- 
sonable rate for the future, is perform- 
ing a “legislative function’, and, in 


sitting to ges wi 


based upon reas: 
fixed by commissio 
‘judicial function’, - 
mission in erformance of secon 
pacity is not bound by rul 
dicata, it is bound ‘to recognize 


Sat (= erformi g a 
and, though co 


2d 210. 
Ark. The Department of Public 
ities was established by the legis] 
to act for the legislature in reg 
ing service and rates of utilities” 
has the same power the _ legi 
would have when acting withi 
eonferred by the act creating it. 
Dig. §§ 2065 et seq., 2097(a, d), 2 
Department of Public Utilities vy. 
kansas Louisiana Gas Co., 142 
213, 200 Ark, 983. ae 
Til. On question of rates, po 
Commerce Commission are confi 
ogece: Gain mi bee 


open 
111%, §§ 32, oat 
nois Commerce Commission, 
4305-316, L225. 
The words “unjust”, ‘ 
“discriminatory” “preferential” 
‘“Drejudicial’”’ within rule that p 
of Commerce Commission in resp 
rates are confined to det 
whether, when put into eff 
rates will be unjust, unreasonab 
criminatory, preferential or prejud 
are used with reference to the pat 
to the cause before the commis j 
the effect of rates under consideratio: 
upon such parties. Smith-Hurd Sta 
ce, 111%, §§ 32, 38, 41—Lowde 
nois Commerce Commission, 3 
ee 376. TIT, 225: : 
N.H. The i ‘ 
purposes is one of fact, and actual 
tion 


neither 
matter of Jaw.—State v. ee W 
ter Works Co., 18 A.2d 765, reheari: 
denied 19 A.2d 435. api 
The test of value of property for rat 
purposes is what the property is w 
in’ money, what the property 
bring in money to the selle 
amount of money for which buyer can 
obtain the property.—State v. Hampton ; 
Water Works Co., 18 A.2d 765, rehea 
ing denied 19 A.2d 435. Sag 
A proper public utility rate is r 


investment.—State v. Hampton W 

Works Co., 18 A.2d 765, rehearing - 

nied 19 A.2d 435. 
In determining 


ptol 
Water Wocks. Co., 18 i 2d 765, rehear 
ing denied 19 A.2d 435. ‘i 

The rule that public utility proper ty 
may yield a fair return assumes tha 
the return is not gradually to dimini h- 
through lowering base rates.—State v. 
Hampton Water Works Co., 18 <A.2 
765, rehearing denied 19 A.2d 435, ; 

Public utility rates are fair if, with 
out being excessive, they ‘correspon 
with charges of enterprises having 
similar features.—State v. Hampton 
Water Works Co., 18 A.2d 765, rehear- ‘ 
ing denied 19 A.2d 435. S 

A public utility rate base must be of 
present yalue of property properly and 
lawfully acquired, whatever the actual 
cost of the property.—State v. Hampton 
Water Works Co., 18 A.2d 765, rehear- 
ing denied 19 A.2d 435. 

Any effect of excessive depreciation 
on public utility rates is produced in 
determining a fair and reasonable rate 
of return not less than a nonconfisea- 
tory level without reduction of the 
rate base.—State v. Hampton Water 
Works Co., 18 A.2d 765, rehearing de- 
nied 19 A.2d 435. 

“Value” for rate-making purposes de- 
pends upon use and is measured, or at 
least significantly indicated, by thexy 
profitableness of present and prospec-_ 


tive service rendered at rates that are 
just and reasonable as between the 

owner of and those served by_ the 
-_property.—State v. Hampton Water 
Works Co., 18 A.2d 765, rehearing de- 
nied 19 A.2d 435. 

The purpose of “reproduction cost” is 
to aid in throwing light on value for 
rate-making purposes, and such cost 
is relevant evidence bearing on value 

_ in legal sense of value for sale or.pur- 
“ chase, and may be computed by show- 
ing how a system parallel with the 
system would compare in_ its 


"system, or by showing what the actual 


1 complete project in a single installa- 
ion.—State v. Hampton Water Works 
0., 18 a 765, rehearing denied 19 
2d 43 


A public utility is entitled to such 
rates as will permit it to earn a return 
on the value of property which it em- 
- ploys for convenience of public equal 
to that generally being made at same 
me and in same general part of 
-ountry on investments in other busi- 
ness undertakings which are attended 
by corresponding risks and uncertain- 
ties, but utility has no constitutional 
right to profits such as are realized or 
anticipated in highly profitable enter- 
prises or speculative ventures.—State 
y. Hampton Water Works Co., 18 A.2d 
765, rehearing denied 19 A.2d 435. 
The rate of return of mae utility 
should be reasonably sufficient to as- 
- sure confidence in financial soundness 
of utility, and should be adequate un- 
der efficient and economical manage- 
ment to maintain and support utility’s 
eredit and enable utility to raise money 
necessary for discharge of public du- 
ties, and rate of return may be reason- 
able at one time and become too high 
or too low by changes affecting oppor- 
tunities for investment, the money mar- 
ket, and business conditions generally. 
State v. Hampton Water Works Co., 
SNe 765, rehearing denied 19 A.2d 
_ N.H. Actual and reproductive costs, 
with proper depreciation allowances, 
ri re important evidence on the issue of 
-yalue in rate fixing, but are not its 
sole criterion, and nature of the en- 
terprise, demand for its product, 
velopment and stability of the busi- 
ness, efficiency of management, steadi- 
ness of income, comparison with other 
forms of invested capital, and _ state’s 
regulatory control of the utility are 
- considerations of varying weight.— 
State v. Hampton Water Works Co., 19 
wane 435, denying rehearing 18 A.2d 
FiGEaE lan 


As affecting rate fixing, depreciation 
reserve is required to maintain actual 
investment and in estimating cost of a 
reproduced plant or of present plant 
on basis of present day prices, a de- 
-preciation allowance for present condi- 
tion of the plant must be made to 
equalize the difference between old and 
new.—State v. Hampton Water Works 
Co., 19 A.2d 435, denying rehearing 18 
A.2d 765. 

N.D. The statute dealing with valu- 
ation of the property of a public utility 
for determining reasonableness of rates 
adopts the rule of the federal courts 
with respect to valuation of utilities 
for rate making purposes. Comp.Laws 
Supp.1925, § 4609¢c37.—Northern States 
Power Co. y. Board of Railroad Com’rs, 
298 N.W. 423. 

The ‘fair value’ on which a utility 
is entitled to earn a return is the rea- 
sonable value of its property, used and 
useful, for the service of the public at 
the time the property is being so used. 
Comp.Laws Supp.1925, § 4609¢37.— 
Northern States Power Co. v. Board of 
Railroad Com’rs, 298 N.W. 423. 

In determining in a rate case the 
“fair value’ on which a utility is en- 
titled to earn a return, allowance must 
be made for the increase or decrease in 
value of utility’s property from its 
original cost, unless the allowance of 
the increase will result in a rate which 
would be unfair to the public. Comp. 
Laws Supp.1925, § 4609c37.—Northern 


Com’rs, 298 N.W. 423. ays 
In finding in a rate case the “fair 
value” on which a public utility is en- 
titled to earn a return, the weight to 
be given to evidence of historical cost 
and reconstruction cost depreciated and 
other evidence must be determined in 
light of the facts of the case under 
investigation. Comp.Laws Supp.1925, § 
4609c37.—Northern States Power Co. v. 
pope of Railroad Com’rs, 298 N.W. 
In determining in a rate case the 
“fair value’ on which a public utility is 
entitled to earn a return, a rule or 
precedent which requires that evidence 
of historical cost be given predominat- 
ing weight in every case, is arbitrary. 
Comp.Laws Supp.1925, § 4609c37.— 
Northern States Power Co. v. Board 
of Railroad Com’rs, 298 N.W. 423. 
Railroad commissioners in a public 
utility rate case may not, in fixing “fair 
value” on which utility is entitled to 
earn a return, disregard evidence of 
reproduction cost depreciated or refuse 
to give such evidence weight as one of 
the major factors in reaching its con- 
clusions. Comp.Laws Supp.1925, § 
4609c37.—Northern States Power Co. v. 
Bead of Railroad Com’rs, 298 N.W. 


“Going concern value” of a public 
utility, as defined in rate cases, does not 
include either good will or franchise 
values. Comp.Laws Supp.1925, § 
4609c37.—Northern States Power Co. v. 
posse of Railroad Com’rs, 298 N.W. 
423. 

The term ‘‘going concern value”, as 
used with respect to a public utility, is 
a “property right’ which should be con- 
sidered in a valuation of the utility’s 
property for rate making purposes. 
Comp.Laws Supp.1925, § 4609¢37.— 
Northern States Power Co. v. Board 
of Railroad Com’rs, 298 N.W. 423. 

The statute dealing with valuation of 
the property of a public utility for de- 
termining reasonableness of rates does 
not prohibit a consideration and al- 
lowance of going concern value in com- 
puting a utility’s rate base. Comp. 
Laws Supp.1925, § 4609c37.—Northern 
States Power Co. v. Board of Railroad 
Com’rs, 298 N.W. 423. 

A public utility plant which has a 
history of continuous profitable opera- 
tion over a long period of years has a 
“going concern value’? which should be 
considered in a valuation of utility’s 
property for rate making purposes. 
Comp.Laws Supp.1925, § 4609c37.— 
Northern States Power Co. v. Board of 
Railroad Com’rs, 298 N.W. 423. 

“Going. concern value’ of a public 
utility, for purpose of determining rea- 
sonableness of rates, is not the difference 
in the value of an abandoned plant and 
one that is in operation but it is that 
added value which the plant in profit- 
able operation has over an identical 
plant which is fully completed and 
which presently and certainly is to be- 
gin operation. Comp.Laws Supp.1925, § 
4609c37.—Northern States Power Co. v: 
Pane of Railroad Com’rs, 298 N.W. 

Under the statute dealing with valua- 
tion of the property of a public utility 
for determining reasonableness of rates, 
railroad commissioners are required to 
make a finding of facts setting forth 
the amount at which the going concern 
value has been allowed. Comp.Laws 
Supp.1925, § 4609¢c37.—Northern States 
Power Co. v. Board of Railroad Com’rs, 
298 N.W. 423. 

Ohio. In application of statutes pro- 
viding a method of fixing the price for 
a publie utility product through a de- 
termination of the value of its property 
used and useful in the operation of 
such utility and of a proper rate of 
return thereon, the cost of wasting 
assets, if any, exhausted by the utility 
in rendering service must be amortized 
in connection with the operation of 
such property in order to restore de- 
pleted capital resulting from such de- 
pletion of assets.—Hast Ohio Gas Co. v. 
Public Utilities Commission, 28 N.E.2d 
599, 137° Ohio St. ~225. ; 

The amount to be allowed for general 
overhead charges, for the purpose of 


making ordinance, and if, on such ap- 
peal, the commission finds the ordi- 
nance rate to be unjust and unreason- 
able and fixes a rate which it deems 
to be just and reasonable, such rate, 
so fixed by the commission, shall be 
in effect for a period of not less than 
two years, notwithstanding that . the 
ordinance fixed a rate for a period less 
than two years. Gen.Code, § 614-46.— 
State ex rel. Brainard v, McCon- 
name ney, 30 N.E.2d 699, 137 Ohio St. 

Under the statute dealing with the 
authority of the public utilities com- 
mission to hear complaints against mu- 
nicipal publie utility rate ordinances, 
the commission is vested with author- 
ity, on complaint, to review any rate- 
making ordinance which a municipality 
is empowered to pass. Gen.Code, §§ 
3982, 614-44.—State ex rel. Brainard v. 
McConnaughey, 30 N.E.2d 699, 137 
Ohio St. 431. d 
_ The state has not been divested of 
its power to regulate public utility 
rates by adoption of the constitutional 
home rule provision giving municipali- 
ties authority to exercise all powers of 
local self government and to adopt 
and enforce within their limits such 
local police, sanitary, and other similar 
regulations as are not in conflict with 
general laws, and in vesting the pub- 
lic utilities commission with appellate 
Jurisdiction over rate-making  ordi- 
nances, the Public Utilities Act in no 
manner interferes with municipal home 
rule. Gen.Code, § 614-1 et seq.; Const. 
art. 18, § 3.—State ex rel. Brainard v. 
McConnaughey, 30 N.E.2d 699, 187 
Ohio St. 431. 

Under the Public Utilities Act, the 
public utilities commission has juris- 
diction over complaints and appeals 
from municipal ordinances fixing rates 
of public utility service for periods 
though for a period of less than two 
years. Gen.Code, §§ 614-1 et seq., 614- 
46.—State ex rel. Brainard v, McCon- 
Hebel 30 N.H.2d 699, 137 Ohio St. 


_ 8.C. The statute vesting public sery- 
ice commission with power to regulate 
rates and service of every public utili- 
ty in the state and to fix such just 
and reasonable standards, classifica- 
tions, regulations, practices, and meas- 
urements of service to be furnished, 
imposed, or observed and followed by 
every public utility in state, refers 
to those companies which are classified 
as “public utilities” in contradistinction 
to “transporting and transmitting cor- 
porations.” Code 1932, §§ 8248, 8251, 
8252.—Darby v. Southern Ry. Co., 16 
S.H.2d 465, 194 S.c. 421. ; 

The rule of public service commission 
requiring that no rate, toll, charge, 
fare, nor service of any public utility 
under regulation of commission should 
be deemed approved or consented to by 
commission until such rate, toll, ete. 
had been affirmatively approved, which 
rule was promulgated under authori- 
ty of statute vesting commission with 
power to regulate rates and service of 
every public utility in the state and to 
fix such just and reasonable standards, 
classifications, regulations, practices, 
and measurements of service to be fur- 
nished, imposed or observed and fol- 
lowed by every public utility in state, 
refers only to ‘public utilities’? as de- 
fined in statute, and does not refer to 
railways. Code 1932, §§ 8248, 8251, 
8252.—Darby v. Southern Ry, Co., 10 
$.B.2d 465, 194 Sic. 421. 

Tex. A rate order of the Railroad. 


, 


} 


ay. 


3 

N.D. The findings of face 
road commissioners in a public utilit 
rate case must be sufficiently definit 
on all material matters to enable 
reviewing court to determine if 
findings were supported by any 
dence, and _ afforded 
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In rate fixing, ‘‘remunerative” 
and “compensatory” are generally con- 
sidered as meaning the same thing, and 
should include a fair 
profit on performance of any service, 
and ‘“‘compensation’”’ should also include 
such profit, although, strictly speaking, 
it may have a narrow meaning.—Anchor 
Coal Co. v. Public Service Commission 
15 8.H.2d 406. 


sion contemplates the enumeration only 
of the grounds which the Public Utili- 
ties Commission would be authorized to 
consider and determine. 
543.—East Ohio Gas Co. v, Public Utili- 
ties Commission, 
Ohio St. 225. 


§ 110 

N.¥.Sup. The Public Service Com- 
mission may inquire into the value of 
property owned by a utility within its 
jurisdiction and is not precluded in the 
scope of its proof at least by what is 
shown on books of the utility as value 
of property or by what is shown in 
other records, corporate or private, as 
to value, but may make an independent 
the value of tangible 
property valued on the utility’s hooks, 
though such property may otherwise be 
evaluated by the contract, or by its 
owner if it is leased to the utility, or 
by public record, or even by the com- 
mission’s own prior findings. 
Service Law, § Se 
Long Island Lighting Co. v. Maltbie, 
26 N.Y.S.2d 452, 176 Misc. 1. 

_ The Public Service Commission is not 
limited in the scope of its inquisition 
by the mere form of a book value of 
corporate stock and may receive evi- 
dence of a different value along any 
line of inquiry which, in its judgment, 
it deems germane to the exercise of its 
L so long as the 
mains within frame of powers dele- 
gated by the Legislature. 


“remuneration” 
a reasonable | 
Comp.Laws ~ 
1925, § 4609c37..-Northern States 
er Co. ait of Railroad Com’r 


Though the Publ 
ity Commission must find fai 
where rates are imposed on 4a 
by the commission against the } 
the utility so that the question o 
fiscation if,raised may be properly 
termined on appeal, where the o 
effect of an order of the commissio1 
was to sustain rates for furnishin 
sewage facilities filed by sewer co 
the issue of confiscation cow 

not properly be raised, and it w 
reversible error for the commissio: 
fail to make a specific findin 
value.—Perkasie Sewer C i 
vania Publie Utility Commission, | 
A.2d 158, 142 Pa.Super. 21 “poe 
Though the Public Utility La 


28 N.H.2d 599, 


-Pa.Super, In considering an appli- 
eation of a public utility for abandon- 
ment of service, the Pennsylvania Pub- 
lic Utility Commission cannot fix the 
respective contractual 
parties; but the commission may look 
to the franchises, contracts, and agree- 
ments with municipal authorities in the 
determination of limitation of condi- 
tions to be imposed for the public safe- 
ty on abandonment of the_utility’s 
66 PS. §§ 1122, 1123.—West 
Penn Rys. Co. v. Pennsylvania Public 
Utility Commission, 
Pa.Super. 140. 


15 A.2d 539, 142 


Wash. Since Department of Public 
Service is creature of statute exercis- 
ing limited jurisdiction, nothing is pre- 
sumed in favor of its jurisdiction or 
in favor of its exercise of power, and 
the jurisdiction of the department to 
enter orders must appear in the rec- 
6389.—State ex 
rel. Deseprnes Transp. Co. y. Abel, 11 


the property of a-public utility, it 
not specifically require such findin 


cept where the commission fins 
rates of a utility to be unjust or 
reasonable or in violation of lav 


Rem.Reyv.Stat. 


2 inquiry re- 
The expense incurred by 
the Public Service Commission in con- 
ducting an investigation is a charge on 
the utility, but the expense must be 
reasonably attributable to an investiga- 
tion coming within statutory duties of 
Public Service Law, 

18-a.—Long Island Lighting Co. v. 
Maltbie, 26 N.Y.S/2d 452, 176 Misc. 1. 

A utility has right to be heard by the 
Public Service Commission on reason- 
ableness of charge for expenses of an 
investigation, and determination there- 
Public Service Law, 

18-a.—Long Island Lighting Co. v. 
Maltbie, 26 N.Y.S.2d 452, 176 Mise. 1. 


utility’s. property used and usef 
the public service and prescribes tem: 
; and utility. 
complains that rates so prescribed 
unreasonable. 
1101 et seq., 
1151.—Perkasie Sewer Co. y. Penn 
vania Public Utility Commission, | 
A.2d 158, 142 Pa.Super. 262. 
Where the Public 


Public Serv- 
subds. 4, 9, 11.—Long 
Island Lighting Co. v. Maltbie, 26 N.Y. 
§8.2d 452, 176 Mise. 1. 

The Public Service Commission in 
proving value of corporate stock owned 
was entitled to 
evidence of depreciation 
corporation’s 


the commission. 


in value of 
computed by 
straight line method, notwithstanding 
that the corporation in accordance with 
promulgated by the 
the retirement 


Commission, 
dicial capacity, adjudicates the r 
of parties appearing before suchigus 
adjudication must be supported by ade- © 

quate findings of fact, and such rule 

applies with regard to adrainistrativ 
orders such ag those denying cer 
of publie convenience.—City 
Pittsburgh v. Pennsylvania Public Uti 
ity Commission, 20 A.2d 869. 


f statute requiring fi ‘ 
ings by Department of Publie Service 
contemplates statement of facts found 
in direct and certain language, 
ficiently clear to 


accounting rules 
commission used 
serve method of accounting for retire- 
ment and replacement of its property, 
and that the substantial cost of such 
inquiry would be borne by 
Publie Service Law, §§ 2. 
18-a, and § 66, subds. 4, 9, 11.—Long 
Island Lighting Co. vy. Maltbie, 26 N. 
LTO Misc: 1! 


r In considering an applica- 
tion of a public utility for abandon- 
ment of service, the Pennsylvania Pub- 
lic Utility Commission cannot fix the 
respective contractual rights of the par- 
ties, but the commission may look to 
the franchises, 
ments with municipal authorities in the 
determination of limitation of condi- 
tions to be imposed for the public safe- 
ty on abandonment of the_ utility’s 
66 P.S. §§ 1122, 1123.—West 
Co. vy. Pennsylvania Public 
15 A.2d 539, 142 


on is reviewable. 


§ 106 

Wash. The Department of Public 
Service in a rate case is limited to the 
hearing and determination of those 
issues only which are raised by the 
Rem.Rey.Stat. 
10422, 10423, 10424.—State ex rel. Bo- 
hon v. Department of Public Service, 
108 P.2d 663. 

The purpose of limiting the Depart- 
ment of Public Service, in a rate case, 
to hearing and determination of those 
issues only which are raised by the 
pleadings, is to insure to utilities af- 
fected full opportunity to be heard up- 
on any matter before any ruling 
Rem.Rev.Stat. §§ 10389, 
10423, 10424.—State ex rel. Bohon vy, 
Department of Public Service, 108 P. 

663 ‘ 


Wash. The 


leave no misunde: 
standing concerning meaning and pu 
Rem.Rev.Stat. § 10423.—State 
Department of Pub 
Service, 108 P.2d 668. s 

Although it is not objectionable 
have the opinion of the Depart : 
Public Service in a rate case sta , 
contentions of the parties, existing con- — 
ditions and summary of evidence, the 
facts as actually found by the Depart- — 
ment .should be clearly and definitely 
the Department so that no 
shall exist. 


and agree- 


“Utility Commission, 


uncertainty thereon 
Rev.Stat. § 10423.—State ex rel. Bohon 
Department of Public Service, 108 


In passing on application to 
Public Utilities Commission for rehear- 
ing after order or decision thereof, the 
commission’s permissible affirmative ac- 
tion does not go further than to grant 
or deny application, and such order or 
decision becomes final if rehearing is 
denied; but, if application is granted, 
rehearing must be had and_ original 
order or decision cannot be abrogated, 
changed, or modified until after such 
rehearing and as result thereof. 
. 137, § 51.—Snell v. Public Utili- 
ties Commission, 114 P.2d 563. 

N.H. An end of rate hearing and a 
decision of questions involved must be 
had if rate regulation is to be effective, 
particularly in view of statute limiting 
life of rate order to a term not exceed- 
Pub.Laws 1926, ¢c. 238, 
§ 23—State v. Hampton Water Works 


111 

The conclusion of the Rail- 
road Commission on fact questions in- 
cluding classification of enterprises is 
23.—City of 
Oakland v. El Dorado Terminal Co., 
106 P.2d 1000. 

Orders made by Commerce Com- 
mission must be based upon findings, 
and findings must be based upon sub- 
Smith-Hurd Stats. 
ec, 111%4,°§ 41.—Lowden y. Illinois Com- 
Tee CDSE ON, 33 N.H.2d 430, 376 


Findings of fact by an administrative 
the Department of 
Public Service, must contain 
and mere statements of 
conclusions 
10423.—State ex rel, 
Department of Public Service, 108 
663. 


§ 11 
Orders made by Commerce Com- 
mission must be based upon findings, 
and findings must be based upon sub- 
Smith-Hurd Stats. ¢, 
111%, § 41.—Lowden v. Illinois Com- 
merce Commission, 33 N.E.2d 430, 376 


“Utilities Commission” 
a state administrative agency of orig- 
inal and final] jurisdiction 
appeal, and the findings and orders of 
utilities commissioner require no con- 
firmation by any court or other body 
as is required in the case of a referee, 


stantial evidence. 


ing two years. ie: 
ing two yea determinations 


only so far as commission acts within 
the authority delegated to it by the 
 Legislature.—Petition of City of Roch- 
> | ester, 36. N.B.2d.72, 286 N.Y.\109, re- 
_ * versing 22 N.Y.S.2d 328, 259 App.Div. 
Bs 62, reargument denied 23 N.Y.S.2d 
5, 260 App.Div. 841. 
C. The “Utilities Commission” is 
: ate administrative agency of orig- 
inal and final jurisdiction subject to 
} al, and the findings and orders of 
ties commissioner require no con- 


d commissioner has no more power 
make a reservation of his jurisdic- 


upon an appeal than superior 
t has to recognize it. Laws 1933, 
12; Code 1935, § 1097.— 


“Co. vy. Abel, 116 P.2d 522. 

The statute requiring all grievances 
us t company holding certificate of 
ience and _ necessity, being in- 
d into by Department of Public 
Service to be set forth in complaint, 
for purpose of apprising company 
of charge against it, and where com- 
prehensive notice of 15 days that its 


a statute giving Department of 
blic. Service power to revoke a cer- 
te of convenience and _ necessity 
des that four requirements must 
complied with: a hearing had upon 
ice to holder of the certificate; hold- 
must have had opportunity to be 
heard; holder must have wilfully vio- 
lated or refused to observe a depart- 
‘mental order; and findings of the de- 
: tment must clearly indicate a wilful 
violation of an order authorized by 
statute. Rem.Rev.Stat. § 6389.—State 
ex rel. Northeast Transp. Co. v. Abel, 
*P.2d 522. 
‘ 123 


§ 
The powers of public utilities 
commission are derived wholly from 
tatute, and if commission exceeds its 
uthority it acts without jurisdiction 
and its orders are of no effect and are 
ubjeet to collateral attack, but it does 
1t follow that in every such instance 
a remedy exists in equity by injunc- 
_ tion.—Stoddard v. Public Utilities Com- 
ission, 19 A.2d 427. 


§ 127 
provision of the Public 
es Act specifying the court of 


prescribing period of 60 days after 
entry of order or judgment of trial 
eourt as time within which to perfect 
an appeal, is a “special statute’ within 
Civil Practice Act provision excepting, 
from applicability of the act, actions in 
which the procedure is regulated by 
special statutes. Smith-Hurd Stats. ec. 
110,-§ 125; e¢. 111%, § 73.—Toledo, P. 
& W. R. R. vy. Illinois Commerce Com- 
mission, 31 N.E:2d 2938, 375 Wl. 36. 


§ 128 

N.C. The statute regulating appeals 
from Uttlities Commission does not re- 
quire any high degree of formality in 
separating conclusions of fact from 
conclusions of law, and the courts will 
not permit mere form to defeat sub- 
- stantial justice or to disregard perti- 
— nent matter for want of proper label- 
ing of commissioner’s conclusions. 
aws 1933, c. 1384, § 12; Code 1935, 
§ 1097.—Utilities Commission y. Caro- 
lina Scenic Coach Co., 10 S.H.2d 824, 
218, N.C. 233. 

The “Utilities Commission” is a state 
administrative agency of original and 
final jurisdiction subject to appeal, and 
the findings and orders of utilities com- 


blic Service Commission are valid mi 


ion v. 
$,B.2d 824, 218 N.C. 233. 

The superior court to which appeals 
from orders of the Utilities Commission 
lie is court of final jurisdiction and of 
final resort on matters of fact and, 
subject to appeal and review on mat- 
ters of law, its decisions are complete- 
ly determinative of the controversy 
properly before it, and its judgments 
apply both to subject matter and to 
the parties of record and their privies. 
Code 1935, §§ 639, 1097, 1439; Const. 
art. 4, § 12.—Utilities Commission y. 
Carolina Scenic Coach Co., 10 S.H.2d 
824, 218 N'€. 233, 

S.C. Any right to appeal from the 
orders of a public utility commission 
is founded upon constitutional or stat- 
utory provisions.—Southern Ry. Co. v. 
Public Service Commission, 10 S.H.2d 
769° 195-S/C. 247. 

Even where statutes provide for an 
appeal from an order of a public util- 
ity commission the court does not, 
strictly speaking, exercise “appellate 
jurisdiction”, since there can be no ap- 
peal in the legal sense from the order 
of an administrative body.—Southern 
Ry. Co. v. Public Service Commission, 
LOSS L2G O91 Sos. Cra ale 

See In re Charles A. Pender Ltd. 
[1941] 2 Dom.L-R. 79. 


§ 130 

Minn. An order denying a motion 
for amended fact findings and conclu- 
sions of law or new trial is not a 
“final order’? within provision of Rail- 
road and Warehouse Commission Act 
permitting appeal from final order in 
proceeding thereunder in same cases 
and manner as in civil actions. Ma- 
son’s Minn.St.1927, § 4659.—State v. 
Rock Island Motor Transit Co., 295 N. 
W. 519. 

The provision of Railroad and Ware- 
house Commission Act, permitting ap- 
peal from final judgment or final order 
in proceeding thereunder in same cases 
and manner as in civil actions, does 
not grant right of appeal in same 
cases and manner as statutes relating 
to appeals in ordinary civil actions, 
but simply means that finality and 
hence appealability of judgment or or- 
der shall be determined by rules ap- 
plicable to analogous cases in civil ac- 
tions, and that procedure on appeals 
therein shall be followed. Mason’s 
Minn.St.1927, § 4659.—State vy. Rock Is- 
land Motor Transit Co., 295 N.W. 519. 

Miss. An applicant for certificate of 
convenience and necessity cannot arbi- 
trarily create a situation and thereup- 
on seek advantage as result thereof, 
and, when Public Service Commission 
so permits, its action becomes, by 
way of adoption, an “arbitrary” exer- 
cise of its power which is reviewable 
by the courts.—Dixie Greyhound Lines 
v. Mississippi Public Service Commis- 
sion, 1 So.2d 489, 190 Miss. 704, over- 
ruling suggestion of error 200 So. 579, 
190 Miss. 704. ; 


§ 138 

Ill An appeal from judgment re- 
viewing order of the Commerce Com- 
mission, which was not taken within 
60 days from entry of judgment as 
required by Public Utilities Act, was 
not timely, and the Supreme Court was 
without jurisdiction to consider the 
appeal, notwithstanding that the ap- 
peal was perfected within 90 days 
from entry of the judgment as required 
by the general appeal provision of the 
Civil Practice Act. Smith-Hurd Stats. 
ec. 110, §§ 125, 200(1);- ¢. 11136, §§ 72, 
73.—Toledo, P. & W. R. R. v. Illinois 
Commerce Commission, 31 N.H.2d 298, 
375 Ill. 35. 

Minn. The provision of Railroad 
and Warehouse Commission Act, per- 
mitting appeal from final judgment or 
final order in proceeding thereunder 
in same cases and manner as in civil 
actions, does not grant right of appeal 


and hence appealability 
order shall be determin 


plicable to analogous c i 


therein shall be followed. Mason’s 
Minn.St.1927, § 


Island Motor Transit 


519. 
§ 137 
Ark. The courts’ duty in reviewing 
orders of corporation commission is 


Co., 295 N.W. 


not the same as the duty in reviewing ~ 


orders of department of public utilities. 
Pope’s Dig. §§ 2020, 2023 et seq., 2097 
(d).—Missouri Pac. R. Co. v. Williams, 
148 S.W.2d 644. 

Under statute authorizing Supreme 
Court to review evidence before corpo- 
ration commission and make such find- 
ings of fact and law as court might 
deem just, proper and equitable, the 
hearing before Supreme Court is ‘de 
novo” which is not true in review of 
orders made by department of public 
utilities. Pope’s Dig. §§ 2020, 2023 et 
seq., 2097(d).—Missouri Pac. R. Co. vy. 
Williams, 148 S.W.2d 644. 

Ill. Under Public Utilities Act, cir- 
cuit court to which an appeal is taken 
from order of Illinois Commerce Com- 
mission cannot pass upon any question 
beyond jurisdiction of commission, but 
must decide solely on record certified 
by commission. Smith-Hurd Stats. e. 
111%, § 72.—Barry v. Commonwealth 
Edison. Co., 29 N.H.2d 1014, 374 Ill. 
473, reversing 24 N.E.2d 220,°302 Ill. 
App. 558. 

N.H. While issue of what is just 
and reasonable public utility rate is an 
issue of fact, requirement of balanced 
adjustment of respective interests of 
owners and consumers as test of what 
is just and reasonxbie is a matter of 
law.—State v. Hampton Water Works 
Co., 18 A.2d 765, rehearing denied 19 
A.2d 435. ’ 

Tex.Civy.App. Courts eannot set 
aside determination of railroad com- 
mission in matters within scope of 
commission’s delegated powers, in ab- 
sence of abuse of discretion. Vernon’s 
Ann.Civ.St. art. 911b.—Central Freight 
Lines v. Sadler, 147 S.W.2d 1102, error 
dismissed, judgment correct. 

Wash. In determining reasonable- 
ness of rate fixed by the Department 
of Public Service, the court may in- 
quire whether facts found by the De- 
partment are sufficient to justify the 
order and whether findings are based 
on substantial evidence. Rem.Rey. 
Stat. §§ 10389, 10423.—State ex rel. 
Bohon v. Department of Public Service, 
108 P.2d 663. 

The court’s power in reviewing rate- 
making order is limited to inquiry 
whether findings .and~ conclusions of — 
Department of Public Service are jus- 
tified by record ‘Department makes. 
Rem.Rev.Stat. §§ 10389, 10423.—State 
ex rel. Bohon v. Department of Pub- 
lic Service, 108 P.2d 663, 

§ 138 ( 

Tex. Under statutes providing for 
appeals from rate orders of the Rail- 
road Commission and stating that they 
should be tried and determined as oth- 
er civil causes, the courts determine for 
themselves, in the manner prescribed, 
whether the properties of the carriers 
or utilities involved have been confis- 
eated for the benefit of the public, or 
whether the properties have been ap- 
propriated to, or required to serve, 
the public for. an unreasonable and un- 
just. return. Vernon’s Ann.Civ.St. arts. 
911a, 6059, 6453.—Lone Star Gas Co. v. 
State, 153 S.W.2d 681, modifying State 
i: Lone Star Gas Co., 129 S.W.2d 


In absence of special legislative au- 
thority, the courts are without power 
or jurisdiction to review a rate order 
of a duly constituted and authorized 
rate-making authority on the ground 
of mere unreasonableness and unjust- 
ness as contradistinguished from con- 
fiscation, but even without special leg- 
islative authority the courts in the ex- 
ercise of equity powers haye jurisdic- 
tion to review a rate order of such an 
authority on the ground of confiscation. 


actions, and that procedure on appeals 
4659.—State v. Rock 


urisdiction, and courts may review and 
determine only those questions actually 


- -:passed afer by the department.—State 
ex rel. Northeast Transp. Co. v. Abel, 


-116 P.2d 522. : 
otis § 140 Pg 


Md. On appeal from order of the 
Public -Service Commission, the bur- 
den of proof is on complainant to 
show, by clear and satisfactory evi- 
dence, that order is unlawful or unrea- 
sonable. Code 1939, art. 23, § 419.— 
Poward Sports Daily v. Weller, 18 A. 


The adjudications of the Public 
Service Commission are prima facie 
correct, and courts ascribe to them 
the strength due to judgments of a 
tribunal established by law and in- 
formed by experience, and courts 
should not examine the facts further 
than to determine whether there is 
substantial evidence to sustain the 
order. Code 1939, art. 23, §§ 416, 419. 
—Howard Sports Daily vy. Weller, 18 
A.2d 210. : 


The findings of the Public Service 
Commission are subject to review by 
the court, but when supported by evi- 
dence they are accepted as final, and 
court will not disturb Commission’s 

decision unless it exceeded its juris- 
diction or arbitrarily disregarded the 
rights of the parties. Code 1939, art. 
23, §§ 416, 419—Howard Sports Daily 
y. Weller, 18 A.2d 210. 


N.C. Statutory provision that deter- 
mination of Utilities Commission 
should be prima facie just and reason- 
able is in nature of a legal presumption 
which requires only that petitioner on 
appeal to superior court must introduce 
substantial evidence in support of his 
Case or run the risk of an adverse ver- 
dict, and puts upon him duty of going 
forward with the evidence. Laws 1933, 

i c. 134, § 12; ‘Code 1935, § 1097.— 
Utilities Commission v. Carolina Scenic 
Coach Co., 10 S.E.2d 824, 218 N.C. 238. 

Tex. Where the Railroad Commis- 
sion acts as an administrative body, its 
findings on disputed issues of fact 
are final, but where a legislative rate 
order of the Commission is under at- 
tack as being unreasonable and_ un- 
just or confiscatory and the evidence 
is conflicting, the fact findings of the 
Commission are not final—Lone Star 
Gas Co. v. State, 153 S.W.2d 681, modi- 
fying State v. Lone Stdr Gas Co., 129 
S.W.2d 1164. 

142 


Md. Under statute providing that if 
plaintiff introduces evidence which 
eourt finds to be different from, or ad- 
ditional to, that offered before Public 
Service Commission, court shall trans- 
mit a copy of evidence to Commission 
and stay proceedings to permit Com- 
mission to modify or rescind its order, 
trial court is justified in transmitting 
to Commission any evidence relating 
to changed conditions in exceptional 
cases where unusual changes occur 

_ subsequent to the hearing before Com- 
mission beyond control of the parties. 
€ode 1939, art. 23, 416.— Howard 
Sports Daily v. Weller, 18 A.2d 210. 

Under statute providing that if 
plaintiff introduces evidence which 
court finds to be different from, or 
additional to, that offered before Pub- 
lie Service Commission, court shall 
transmit a copy of evidence to Com- 
mission, evidence justifying court in 
remanding case to Commission should 
be so substantial and sufficient that it 
might have effect of making some 
change in the conclusion. Code 1939, 
art. 28, §§ 416, 419.—Howard Sports 
Daily v. Weller, 18 A.2d 210. 

N.H. The discretion vested in court 
reviewing rate order of Public Service 
Commission, in prescribing scope and 


terms of remanding order, is. the 
court’s own discretion. Pub.Laws 1926, 
.€, 239, § 18.—State v. Hampton Water 


Works Co., 18 A.2d 765, rehearing de- 
mied 19 A.2d 435. 
42 C.J. ANNO.—293 


had regularly pursued its authority. 
Pope’s Dig. § 2097(a, d).—Department 
of Public Utilities v. Arkansas Louis- 
jana Gas Co., 142 S.W.2d 213, 200 
Ark. 983. 
The courts, in proceeding to review 
an order of Department of Public Utili- 
ties, must uphold Department’s order if 
order is supported by substantial evi- 
dence, free from fraud, and not arbi- 
trary, even though courts disagree with 
wisdom of the order. Pope’s Dig. § 
2097(a, d).—Department of Publie Util- 
ities v. Arkansas Louisiana Gas Co., 142 
S.W.2d 213, 200 Ark. 983. 

Colo. Where motion to quash writ 
of review of Public Utilities Commis- 
sion’s order amending and modifying 
decision thereof was interposed and 
sustained by district court before com- 
mission’s record was certified and 
challenged sufficiency of petition for 
writ, Supreme Court, in considering 
propriety of district court’s ruling, 
must accept factual allegations of peti- 
tion as uncontroverted. ’35 C.S.A. ¢. 
137, §§ 49, 51, 52.—Snell vy. Public 
Utilities Commission, 114 P.2d 563. 

Fla. Where a statute confers upon 
an administrative board, or commis- 
sion or officers, administrative author- 
ity and duties of a quasi-judicial na- 
ture, and statute provides that orders, 
rules and regulations duly made by 
such administrative board, commission 
or officers shall be prima facie reason- 
able and just or proper to be made 
under the authorizing statutes, such 
rules, orders and regulations so made 
will not be quashed on common law 
writ of certiorari, when proceedings 
by such board, commission or officers 
are within authority conferred and are 
substantially as authorized by con- 
trolling law, and there is ample evi- 
dence in record to sustain the findings, 
and no law is violated in the making 
or enforcement of such rules, orders 
or regulations. Const.Declaration of 
Rights, 4; art. 5, §§ 5, 11.—Great 
Southern Trucking Co. v. Douglas, 3 
So.2d 526. 


In certiorari proceedings to review 
order of state railroad commission, pe- 
titioner had burden of showing that 
order complained of was illegal or un- 
authorized and did not accord with es- 
sential requirements of the law con- 
trolling the particular matters being 
reviewed. Const.Declaration of Rights, 
§ 4; art. 5, §§ 5, 11.—Great Southern 
Trucking Co. v. Douglas, 3 So0.2d 526. 

Ill, he provisions of Public Utility 
Act authorizing review of orders and 
findings of Commerce Commission were 
not intended to be a mere process by 
which findings were to be approved 
without regard to what is disclosed by 
the substantial evidence in the case, 
and findings were only “prima facie 
evidence” that they were reasonable, 
and Supreme Court was not bound to 
believe that facts in evidence estab- 
lished a given conclusion if conclusion 
was not reasonable. Smith-Hurd Stats. 
e. 111%, § %73—Lowden v. [Illinois 
Commerce Commission, 33 N.B.2d 430. 
3876 Ill, 225. | 


Mo. A court cannot enjoin the Pub- 
lie Service Commission in performance 
of its duties, nor alter its decisions 
except in review in the manner pro- 
vided by statute. Mo.St.Ann. § 5121 et 
seq., p. 6531 et seq.; § 5234, p. 6661.— 
State ex rel. and to Use of Public 
Service Commission y. Blair, 146 S.W. 
2d 865. 


Mo.App. An order of the Public 
Service Commission is prima facie law- 
ful and reasonable, and the burden of 
proof to show that it is unlawful or 
unreasonable is on the one so contend- 
ing, Mo.St.Ann, §§ 5246, 5247, pp. 
6672, 6673.—State ex rel. Shepherd v. 


ie Public 
/ 142 S.W.2d 346. 


.edy. 


hoe 
Service 


‘ § bos (CE ie 

The court may vacat 
der of the State Commerce Comn 
if it is found by the court afte 
trial that the order is not rea 
equitable, or just. Code 1935, § 7 
—Lowden vy. Iowa State Co e 
Commission, 294 N.W. 749. 

In proceedings to enforce or vaca 
an order of the State Commer 
mission, the judicial bee tf 
court is whether the order is 
able, equitable, and just. C 
§§ 7883-7887.—Lowden v. 
Commerce Commission, 294 

There must be some certainty i 
evidence offered to support an o 
of the State Commerce Com 
Lowden v.. 
mission, 294 N.W. 749. at 

Wis. The court can set asi 
ings of Public Service Co mission 
when such findings are of such a cha 
acter that the court can clearly — 
they are unreasonable.—Lake §& 
District Power Co. yv. Public 
Commission, 294 N.W. 45, 2: 


ie : pee 

Wis. The statutory proceedin; 
vacate an order of the Public 
Commission, though denominated 
“action”, is one of limited scope 
is not an ordinary court neoeeeat 
which one party prosecutes a 
for enforcement or protection 
right, redress, or prevention — 
wrong. St.1939, § 196.41.—Thom 
Public Service Commission of 
sin, 294 N.W. 517, 236 Wis. 1 

An_action for declaratory reli 
der Declaratory Judgment ( 
not be joined with statutory — 


5 


to vacate order of Public Service Com- — 


mission, and trial court wait 
power to do anything but affi 
order or to vacate and set order as 
as unlawful or unreasonable. St. i 
§§ 196.41, 269.56—Thomson y. Public 
Service Commission of Wisconsin, | 
N.W. 517, 286 Wis. 157. 
§ 149 ara 
Me. The enforcement of an inv 
order of a public utilities commission 
may not be enjoined as a matter « 
right, but injunction is available un 
less another and exclusive reme 
provided by law.—Stoddard y. Publ 
Utilities Commission, 19 A.2d 427. 
The remedy provided by statute per 
mitting questions of law to be raised 
by alleging exceptions to the rulings 
of 
agreed statement of facts or on fa 
found by the commission is exclusi 


and an injunction to restrain enforce- — 


ment of a_ rule of the commissi 
would not lie at instance of one w 
had failed to pursue statutory rem 
Rev.St.1930, ec. 62, § 63.—Stod 
dard v. Public Utilities Commission, 
19 A.2d 427. ‘ + ts 

§ 151 } , 


Md. In suit to enjoin enforceme 
of Public Service Commission’s order. 
chancellor properly heard respondent 
demurrers to amended Dill 
plaint in first instance, instead of de- 
ciding matter on entire record made 
before commission. Code 1939, art. 
16, § 185; art. 23, §§ 359, 415.—Hart- 
man v. Weller, 19 A.2d 709. har 

Pa.Com.Pl. The York Rys. Co. v. 


Driscoll, 200 A. 864, 331 Pa. 193, broad-_ 
ens the definition of the word “juris- | 


diction” under Section 1111 of the Pub- 
lic Utility Law, 66 P.S. § 1441. In the 
Janguage of the Supreme Court, this 
court may entertain a bill for an in- 
junction in any case “in which the pow- 
ers and authority of the Commission to 
act are called into question.”—Beaver 
berets Water Co. y. Driscoll, 51 Dauph. 
105 


The power and authority of the Com- 
mission to act may be called into ques- 
tion if the constitutionality of the 
statute or of the section of the stat- 
ute under which it purports to act is 
challenged, and its power and author- 
ity to act in a particular manner may 
be called into question if the constitu- 


public utilities commission on hae 
e 


ty 


of com-!. 


oe 


ig 
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if 7 


tes} 
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oA i ee gO rae een oe, 


Betigh ne erg 


is challenged.—Beaver Valley Water Co. 
,¥: Driscoll, 51 Dauph. 105. 
_ A statute cannot confer upon the 
Commission power and authority to 
do an act or to make on order which 
deprives a party of his or its constitu- 
tional rights, and if an order is chal- 
- lenged on this ground, the jurisdiction 
of the Commission to enter that order 
is called into: question.—Beaver Valley 
Water Co. v. Driscoll, 51 Dauph. 105. 
-~+Under the present Public Utility Law, 
66 P.S. § 1101 et seq., an appeal to 
the Superior Court from a temporary 
rate order is not a supersedeas, and 
‘ he legal remedy is, therefore, inade- 
quate——Beaver Valley Water Co. v. 
Driscoll, 51 Dauph. 105. 
yall a § 162 : 
Towa, In Pree nee to enforce or 
 -yaeate an order of the State) Commerce 
Commission, the judicial inquiry by the 


le, equitable, and just, Code 1935 
§ 7883-7887.\Lowden v. Iowa State 
ommerce Commission, 294 N.W. 749. 
he court will determine whether an 
_ order of the State Commerce Commis- 
sion is reasonable and just from eq- 
-uitable considerations, and will not 
Jend its aid where the party seeking 


( y the alleged neglect. 
1935, §§ 7874-7877, 7883-7887.—Low- 
den vy. lowa State Commerce Commis- 
sion, 294 N.W. 749. 

- Pa.Super. An order of the Penn- 
sylvania Public Utility Commission 
ased on competent and relevant evi- 
- dence will not be disturbed by superior 
court unless it is so capricious, arbi- 
trary, and unreasonable as to amount 
to error of law, or a violation of con- 
stitutional rights. 66 P.S. § 1101 et 
-seq.—West Penn Rys. Co. v._ Penn- 

_ sylvania Public Utility Commission, 15 

Ald 539, 142 Pa.Super. 140. 


QUIETING TITLE 


§ 1 

Ala. The purpose of statute provid- 

ing for the quieting of title is simply 

to fix the status of land in respect to 

ownership, to re-establish by_ decree 
muniments of title to land. Code 1923, 

-  § 9905 et seq,—Ex parte Baird, 200 So. 
601, 240 Ala. 585. 

Ark. An action by_ejectment can- 
not be maintained under the guise of 
a suit to quiet title, since the party 
in possession has constitutional right 
to trial by jury.—Patterson v. McKay, 
150 S.W.2d 196. 4 
Mo. The purpose of a “suit to quiet 
_ title’ is to determine existing title to 
the land, and therefore any and all 
rights of any parties to the suit in 
the land in controversy may be de- 
} termined in one suit, and a party has 
the right to rely on title acquired 


—Lortz v. Rose, 145 S.W.2d 385. 
Where, in defense to action to set 
aside sheriff’s deed to land sold under 
execution, defendant filed a cross-bill 
asking that title to land be decreed in 
defendant as purchaser, after com- 
mencement of action, at sale under 
foreclosure of a mortgage, which con- 
stituted a prior lien on the land, and 
plaintiff, who admitted such purchase, 
was unable to avoid the effect there- 
of and made no effort to have the 
eross-bill stricken, the court in the 
exercise of its equitable powers prop: 
erly treated the action as a “suit to 
quiet title” to realty and granted the 
affirmative relief asked by defendant’s 
ey ort v. Rose, 145 S.W.2d 
Mo. Under code, which abolished all 
differences in  pleadin between ac- 
tions at law and suits in equity, equi- 
ty courts continued to exercise chan- 
eery court’s jurisdiction to quiet titles 
to lands whenever bill pleaded any 
recognized grounds of equity. Mo.St. 
Ann, §§ 696, 1520, pp. 898, 1682.— 
Rhodus v. Geatley, 147 S.W.2d 631. 


N.D. An action to quiet title to land 
is a proceeding independent of the 
common-law right to remove a cloud 
on title by a bill in equity, but is es- 


vs - 7 ic te 


tionality of the order which it enters 


purt is whether the order is reasony 
’ 


after the commencement of the action,” 


IC UTILITIES 
sentially an “equitable action.”—Wa. 
ner v. Stroh, 294 N.W. Bet ee ee 


Ark. Where grantor executed an 


absolute deed as security for indebted-— 


ness, and thereafter grantor paid in- 


debtedness and caused grantee to exe-. 


cute a deed of realty to the grantor’s 
sister without her knowledge or con- 
sent, and deed was never delivered 
to grantor’s sister, and, after grantor’s 
death, his sister executed a deed to 
one to whom grantor was indebted, 
grantee’s deed to grantor’s sister con- 
veyed no title, and the subsequent 
conveyances were likewise ineffectual 
to convey any title, and they should 
have been canceled as clouds on the 


Py eet, v. Collins, 150 S.W.2d 
Cal. In action to set aside foreclo- 


sure sale, and to quiet title to realty 
in the plaintiffs except as to existent 
subleases in the hands of innocent sub- 
lessees and for a money judgment, on 
ground that certain of the defendants 
were guilty of fraudulent misrepre- 
sentations, if the conduct of the plain- 
tiffs in the light of their own intelli- 
gence and information was manifestly 
unreasonable, they would be denied re- 
covery.—Seeger v. Odell, 115 P.2d 977, 
prior opinion 108 P.2d 33. 

In suit to have foreclosure sale set 
aside, title to realty quieted in plain- 
tiffs except as to subleases in the 
hands of innocent sublessees, and a 
judgment for royalties, on ground that 
certain of the defendants were guilty 
of fraudulent misrepresentation as to 
ownership of realty, plaimtiffs were not 
precluded from recovering on ground 
that the owner of realty is conclusively 
presumed to know the state of his own 
title and therefore may not justifiably 
rely on misrepresentations as to owner- 
ship.—Seeger v. Odell, 115 P.2d 977, 
prior opinion 108 P.2d 33. 


Cal.App. Where lessor, as required 
by oil and gas lease gave written no- 
tice to lessee to comply with terms of 
lease in matter of payment of rentals, 
and at expiration of time provided by 
lease within which lessee might com- 
ply with the terms of the lease, lessor 
exercised option to terminate lease, the 
lessor was entitled to have title to the 
premises quieted.—Martin v. Pacific 
Southwest Royalties, 106 P.2d 443, 

Cal.App. Where a contract for sale 
of a lot contained a forfeiture clause 
and a clause making time of the es- 
sence, and vendee defaulted in per- 
formance of contract, and vendee 
failed, to show that vendor had com- 
mitted any act contrary to contract or 
which prevented vendee from comply- 
ing with its terms, vendor was en- 
titled to have its title quieted as 
against vendee.—Hacienda Homes vy. 
Peck, 113 P.2d 487. 


Ohio App. Where there had been 
radical change from_ residential to 
business use in immediate neighbor- 
hood of property and locality was al- 
most entirely devoted to business pur- 
poses, so that covenants against use 
for business purposes had no _ other 
value than that of mere coercion, title 
was properly quieted against restric- 
tive covenants.—Olberding y. Smith, 
34 N.H.2d 296. 

Or. Where contract for sale of grow- 
ing timber on certain land obligated 
purchaser to log at least specified quan- 
tity of timber during each of two 
years and remainder of timber during 
third year, expressly made time of es- 
sence of agreement, and stipulated that, 
in event of purchaser’s default, sellers 
might terminate agreement by giving 
30 days’ written notice or bring suit 
in equity to foreclose contract, trus- 
tees, to whom sellers conveyed land 
and assigned their interest in contract, 
could maintain suit to quiet title to 
land after default of assignee of pur- 
chaser’s interest in contract, as against 
contention that vendors’ sole remedy 
was suit to foreclose purchaser’s equity 
in land. Code 1930, § 6-1001, as 
amended.—Williams v. Barbee, 106 P. 
2d 1033. 

Equity will not lend its aid to at- 
tempt to enforce forfeiture of contract 


liams_v. 

Pa.Com.Pl. i 
alleged that conveyance of certain real 
estate was made to her by her mother 
for a valuable consideration, and that 
subsequent to that conveyance, but pri- 


or to its recording, conveyance was 
made by her mother to the defendants 
of the same property, which convey- 
ance was recorded prior to the record- 
ing of the deed to, plaintiff. Plaintiff 
alleged that the conveyance to defend- 
ants was without consideration, and 
this was admitted by defendants. Held, 
that the deeds to: defendants, being 
without consideration, were null and 
void; that they constituted a cloud 
upon the title of the plaintiff, which 
plaintiff was entitled to have removed. 
—Bereiter v. ETS aan 3 Fay.L.J. 231. 


Mo.App. A court of equity has ju- 
risdiction, not only to remove a cloud 
upon title to realty, but also to in- 
terfere by injunction to prevent cast- 
ing of a cloud which equity would 
remove when once created._—Madden vy. 
Fitzsimmons, 150 S.W.2d 761. , 


§ 8 - 

Cal.App. Where complaint seeking 
to quiet title to stock in company al- 
leged that defendant obtained a pur- 
ported relinquishment of plaintiff’s in- 
terest in stock for $2,000 by means of 
fraud, plaintiff was not required to 
tender the $2,000 which he received 
in ‘such transaction as a prerequisite 
to maintenance of the suit, but the 
court in its final determination might 
properly pass title to stock in plaintiff 
subject to his paying defendant the 
money which he received on the alleged 
void transaction. Code Civ.Proc. § 738. 
—Truesdail v. Lewis, 115 P.2da 218. 
_ Cal.App. The owner of an estate or 
interest in land less than an estate in 
fee may maintain an action to deter- 
mine an adverse claim made by another 
person. Code Civ.Proc. § 738.—Schip- 
per v. Penkalski, 115 P.2d 231. 

The fact that original plaintiff in 
suit to quiet title had conveyed prop- 
erty involved to substituted plaintiff 
by a deed which was placed in escrow 
did not establish that original plaintiff 
had no interest in property at time 
of commencing suit, where substituted 
plaintiff did not meet conditions of 
escrow and receive delivery of deed 
until after original plaintiff’s death. 
Code Civ.Proc. § 738.—Schipper v. Pen- 
kalski, 115 P.2d 231, 

Iowa. Under quieting title statute 
one having an interest in reversion 
in realty may bring action to deter- 
mine the interest. Code 1935, § 12285, 
—Ransom v. Mellor, 297 N.W. 861, 230 
Iowa 451. 

Where will, which created trust and 
failed to dispose of the corpus re- 
maining after determination of life 
estates, directed conversion of testa- 
tor’s realty into money or securities, 
executrix and sole beneficiary under 
will of testator’s deceased nephew who 
was a beneficiary and an heir at law 
of testator had no. such interest in 
the realty as would entitle her to 
maintain action for determination of 
her interest in reversion in the cor- 
pus. Code 1935, § 12285.—Ransom vy. 
Mellor, 297 N.W. 861, 230 Iowa 451. | 

Ohio App. Where deed to church 
trustees provided that, if land should 
ever cease to be used for new church 


purposes, it should return to original | 
owners, church could maintain action 


. house, 


1007. 


i 


pass on the question of superiority o 
title. Ky.St. § 11.—Crawley v. Mackey, 
143 S.W:2d 171, 283 Ky. 717. 


§ 23 

Iowa. Though a defendant claims 
adversely no other title or interest in 
plaintiff’s realty than the right to have 
its use and possession as a tenant, the 
plaintiff may, in an action to quiet 
title, compel an adjudication of such 
claimed right, as being, if unfounded, 
a cloud on plaintiff’s title—John Han- 


cock Mut. Life Ins. Co. v. Behr, 295 
N.W. 436. 
N.J.Ch. The test in determining 


whether or not an instrument or claim 
constitutes a ‘‘cloud on title’, so that 
title can be quieted, is whether the 
owner of the realty in an action at 
law by an adverse party, founded on 
the instrument or claim, would be re- 
quired to offer evidence to defeat tHe 


recovery, and, if such proof would be 


necessary, the cloud exists, otherwise 
not.—Landis v. Sea Isle City, 18 A.2d 
841, 129 N.J.Eq. 217. 

A mere verbal assertion of a claim 


is not subject to a bill to quiet title— 


Landis v. Sea Isle City, 18 A.2d 841, 
129 N.J.Eq. 217. 


Fla. Each suit for the removal of 
restrictive covenants from land must 
be determined upon the equities pre- 
sented in the particular case, the test 
being whether or not the original pur- 
pose or intent of the parties to the 
restrictive covenants can be reason- 
ably carried out.—Dade County v. 
Thompson, 200 So. 212. ; 

Where all owners of lots subject to 
residential restrictions, except those 
who had acquired lots for park pur- 
poses, wished restrictions removed, and 
it appeared that at either end of re- 
stricted area, which consisted of some 
70 lots along ocean and abutting on 
paved highway, were located a trailer 
park, service station, bar, restaurant, 
casino, fishing pier, and apartment 

such circumstances were suffi- 
cient to warrant decree removing re- 
strictions on theory that effect of re- 
strictive covenants would be frustrated 
and brought to naught by changed 
conditions in the vicinity.—Dade Coun- 
ty v. Thompson, 200 So. 212. ng 

N.J.Ch. The test in determining 
whether or not an instrument or claim 
eonstitutes a ‘cloud on title’, so that 
title can be quieted, is whether the 
owner of the realty in an action at law 
by an adverse party, founded on the 
instrument or claim, would be re- 
quired to offer evidence to defeat the 
recovery, and, if such proof would be 
necessary, the cloud exists, otherwise 
not.—Landis v. Sea Isle City, 18 A.2d 
841, 129 N.J.Eq. 217. j f 

Tenn.App. One who joined in trust 


deed of realty allegedly worth $2,000, 


when he was 20 years old, was not 
thereafter entitled to have the trust 
deed removed as a cloud on his title to 
a one-sixth interest in remainder, on 
ground of inadequacy of bid of $35, 
where the one holding the life estate 
had a long expectancy, and the one- 
sixth remainder interest was subject 
to be defeated by the prior death of 
the holder of that interest—Human y. 
Hartsell, 148 S.W.2d 634. 


§ 71 

©.C.A.Ky. Plaintiffs, in quieting title 
action, must recover upon strength of 
their own title, and not upon weakness 
of that of their adversary.—Jones 
Creek Min. & Mfg. Co. v. Black Moun- 
tain Corporation, 114 F.2d 814. E 

Ariz. In an action to quiet title, 
plaintiff must succeed on the strength 
of his own title and not on weakness 


Church _ 


0 


of title in his adversary.—Crane_ v. 
- French, 104 P.2d 53, 39 Cal.App.2d 642. 


Fla. A court of equity will not in- 
voke its inherent jurisdiction to quiet 
title, or to remove a cloud from title, 
unless the complainant first shows title 
to be in himself. Comp.Gen.Laws 1927, 
§§ 5005, 65010.—Atlantic Beach Im- 


f ‘provement Cornoration yv. Hall, 197 So. 


464, 143 Wa. 778. 

Ga. The rule that a plaintiff must 
recover upon the strength of his own 
title and not upon the weakness of the 
defendant’s is applicable in equity 
suits involving title to land, to com- 
plaints for land, and to common law ac- 
tions in ejectment. Code, § 83-101.— 
Bright y. Cudahy Packing Co., 15 S. 
W.2d 880. 

Idaho. In an action to quiet title, 
plaintiff must recover on the strength 
of his own title which must be estab- 
lished by satisfactory, affirmative 
proofs, and he*cannot recover on the 
weakness of his adversary’s title— 
Independence Placer Mining Co. v. 
Hellman, 109 P.2d 1038. ‘ 

Idaho. In a quiet title suit, each 
party must recover on the strength 
of his own, not the weakness of the 
other’s title—Rexburg Lumber. Co. v. 
Purrington, 113 P.2d 511. 

Idaho. In action to quiet title, de- 
fendants, who sought by way of cross- 
claim to quiet title in themselves, were 
required to recover, if at all, on the 
strength of their own title, and not 
upon the weakness of adversary’s claim. 
—Gerber v. Wheeler, 115 P.2d 100. 


Kan. Generally, one who does not 
have possession or title cannot main- 
tain an action to quiet title to. real 
property.—Penn Mut. Life Ins. Co. v. 
Tittel, 111 P.2d 1116, 153 Kan. 530, 
OA ae denied 114 P.2d 312,153 Kan. 

Ky. Plaintiffs, in suit to quiet title, 
must recover on strength of their own 
title and not on weakness of. their 
adversary.—Crawford y. Baker, 143 S. 
W.2d 512, 283 Ky. 800. 

La. In petitory actions and in stat- 
utory suits to establish title to realty, 
plaintiffs carry burden of proving title 
in themselves and must rely on 
strength of their own title and not on 
ooiecwal peace Beir adversaries, 

c 0. (0) -—Dugas v. Powell 
1 So.2d 677, 197 La. 409. ‘ 

Mo. In an action to ‘quiet title 
plaintiff must prevail upon the validity 
of his own title and not upon the de- 
fects in the title of his adversary.— 
Brown v. Weare, 152 S.W.2d 649. 


§ 72 

Ark. Equity jurisdiction to quiet ti- 
tle independent of statute can only be 
invoked by plaintiff in possession hold- 
ing the legal title—Patterson vy. Mc- 
Kay, 150 S.W.2d 196. 

Cal.App. Though a plaintiff. in an 
action to quiet title must prevail, if at 
all, on the strength of his own title, a 
perfect record title is not always es- 
sential.—Crane v. French, 104 P.2d 53. 
39 Cal.App.2d 642. 


Cal.App. A vendor under a _ con- 
tract for sale of a lot was not pre- 
cluded from maintaining a quiet-title 
suit against vendee on ground that 
vendor was not the “real party in in- 
terest’’ because vendor had conveyed 
lot to a third party after execution of 
contract and before commencement of 
suit, where vendor and third party 
executed a contemporaneous agree- 
ment stipulating that deed was de- 
livered to third: party as security for 
a loan, and a reconveyance had been 
made to vendor, and date of recon- 
veyance was not shown.—Hacienda 
Homes v. Peck, 113 P.2d 487. 

Fla. In order to maintain suit to 
quiet title or to remove a cloud from 
title against a party not in actual pos- 
session, the complainant is required 
only to have either a legal or equitable 
title. Comp.Gen.Laws 1927, § 5005. 
Atlantic Beach Improvement Corpora- 
tion v. Hall, 197 So. 464, 143 Fla. 778. 


_ property was based on mem 


‘I.App. Where 5 


wr orandum 
agreement signed by beneficial owner 
which stated that trustees of plaint 
church had received of church officers 
the sum of $100 as earnest money > 
part of down payment of $500 for 
chase of the property, and that ° 
payment of $500 had been made a 
tract for a warranty deed would be i 
sued, agreement did not convey an 
“interest” in property, so as to auth 
ize plaintiff to maintain suit to remor 
cloud from title—Clark Memorial M 
sionary Baptist Church v. Liberty Na 
Bank of Chicago, 33 N.H.2d 237, | 
Ill.App. 441. Soa 
Kan. Where attorneys had es 
lished will pursuant to understandi 
that they would receive bai De 7 ee 
of net estate recovered, whic CO! 
sisted of realty, attorneys were 
titled to have their title quiete 
their respective interests in the realt 
notwithstanding that deeds previously 
executed to them for their port of 


from the commonwealth.—Reynolds — 
Cobb, 150 S.W.2d 702, 286 Ky. 3: 
Mo. Where claimant showed t 
suance of a patent from the I 
ment to alleged original owner of d 
puted tract and claimant testified thi 
his grantor was one of several nephey 
of record holder of title, claimant dic 
not establish title to disputed tract a 
grantee of heirs of record owner bu 
claimant at most received only an 
divided interest in disputed tract 
virtue of deed.—Bixby v. Backues 
S.W.2d 112. 4 ; i 
Mo. One for whom his father pur 
chased past-due trust deed, subject 
its face to county school fund mortga 
after being told of release of su 
mortgage on margin of record there 
and execution of new mortgage o 
same Jand for same amount and ma 
ing personal investigation at recorder’ 
office, with belief that county cou 
had irrevocably blundered in releasin 
old mortgage, was not innocent party. 
and hence not entitled to judgmen 
quieting title to land in him after hi 
purchase thereof at sale on foreclosure 
of trust deed.—Greenfield v, Petty, 145 
S.W.2d 367. : . 


. Le 

Mont. The possession of realty un- 

der an equitable title is sufficient to 

support an action to quiet title. Rev. 
Codes 1935, § 9487.—Polson Sheep Co. 

v. Owen, 106 P.2d 181. . 4 cts 


Okl. The plaintiff in an action to 
quiet title is not required to have the — 
legal title, or all the title, or a title 
paramount to the title of all others, in | 
order to enable him to recover, but it 
is only necessary that he shall have 
some kind of an estate in the realty, 
legal or equitable, and that his title 
shall be paramount to that of the de- 
fendant.—Smith v. Reneau, 112 P.2d 


160. 


Where defendant in action to quiet 
title based her claim of title on cer- 
tified copies of a will and proceedings : 
in the probate thereof, taken in Massa- 
chusetts, where her devisor, who was 
the allottee of the realty, which was 
located in Oklahoma, died, and she 
made no showing that the foreign will 
had been recorded in Oklahoma and 
probated in Oklahoma under Oklahoma 
law, and plaintiff was in possession 
and claimed title to realty by virtue 
of a warranty deed which rested re- 
motely on a tax deed, defendant was 
a “stranger to the title’, and plain- 
tiff’s title was sufficient to entitle him 
to have it quieted as against defend- 
ant. 58 Okl.St.Ann. § 51) et *seqe= 
Smith v. Reneau, 112 P.2d 160. 


A ant 
ay he ‘ § 75 : a! Ri op iB mt 5 
An action to quiet title au-~ 
rized by statute may be maintained 
y one having title acquired by 15 
ears’ adverse possession. Ky.St. § 11. 
—Crawley v. Mackey, 143 S.W.2d 171. 
3 Ky. 717. ' : 

ea to quiet title it was not es- 
sential that. plaintiff have paper title, 
ut it is only necessary to have such 
s would give him the right to 
ssession of the land, which title 
l rest on adverse possession. Ky. 

§ 11.—Crawley v. Mackey, 143 S. 

) 1711283. Ky. 717. ‘ 

_ In action to quiet title, where 
fendants’ title of record, based upon 
( reine patent, was superior to 
tiffs’ title of record, but was un- 
orceable because of plea of limita~- 
, plaintiffs could not rely on their 
itle, but were required to base 
im on adverse possession, and 
e it was immaterial whether plain- 
’ title was defective. Ky.S8t. 


The acquisition of tax deed 
erson in adverse possession of land 
d not constitute ‘payment’ of the 
taxes within terms of statute requiring 
adverse possessor to have paid all taxes 
for seven years, and hence such person 
could not maintain quiet title action. 
1938, 104-2-10 to 104-2-12.—Ag- 
Zelia Mining Co., 107 P.2a 170. 
76 
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In an action to quiet title, 
tiff need only show title back to a 
on grantor through whom both 
es claimed, and it is not necessary 
show record title back to the com- 
n ee Gh Ky.St. 11.—Crawley v. 


§ 
143 S.W.2d 171, 283 Ky. 717. 


la. In suit to cancel deeds, where- 

defendant asked for affirmative re- 

ef, court had jurisdiction of the cause 

ev ‘plaintiffs were not in posses- 

} ahn v. Purvis, 199 So. 340. 
98 


aye 


- dependent upon possession.—Mar- 
Pacific Southwest Kvuyalties, 106 


43, 

_ Generally, one who does not 
e possession or title cannot main- 
tain an action to quiet title to real 
property.—Penn Mut. Life Ins, Co. v. 
/Vittel, 111 P.2d 1116, 153 Kan: 530, 

rehearing denied 114 P.2d 312, 153 
n. 747. 

§ 100 
; xa, An exception to general rule 
that in order for plaintiff to maintain 
equitable petition to remove cloud on 
title he must allege and prove pos- 
session in himself, exists in case of wild 
lands, and where there is a distinct 
head of equity jurisdiction sufficient 
to support the action, as where deeds 
are obtained by fraud or other uve 

means.—Page vy, Brown, 15 S.E.2d 506. 

Ky. An action to quiet title may be 
maintained by one who is owner 
of realty but not in possession when 
an effort is made on the part of the 
defendant to seize and fraudulently 
appropriate the particular title under 
which the plaintiff claimed. Ky.St. § 
~ .1i1—Williams y. Thomas, 149 S.W.2d 
Me o25, 285 Ky. 776. 

Where defendants attempted to seize 
and appropriate the very title under 
which the plaintiff was claiming, plain- 
tiff could maintain an action to quiet 
title even though she was not in pos- 
session. Ky.St. § 11.—wWilliams v. 
ate Thomas, 149 S.W.2d 525, 285 Ky. 776. 
6 Bn § 107 
Colo. Where contract for sale of 
- ~mining property provided that, as to 
" payment due by purchasers, time was 
of the essence, and authorized vendor 
to declare forfeiture in case of pur- 
chasers’ default, and vendor re-entered 
upon. purchasers’ default, vendor’s pos- 
session upon re-entry was not unlaw- 
ful and was sufficient to entitle the 


* 


-incorporated April 18, 


sion in himself, exists in case of wild 

lands, i 

head of equity. jurisdiction sufficient 

to support the action, as where deeds 

are obtained by fraud or other illegal 

means.—Page y. Brown, 15 S.H.2d 506. 
1 


§ 114 
Fla. Wrongful possession is not 
such “possession” as owner of land 
must have in order to maintain a bill 
to remove ,cloud on title—Jahn v. 
Purvis, 199 So. 340. 


§ 117 

Or. In suit to quiet title to timber- 
land, where proofs clearly established 
that land was not in actual possession 
of one defendant, to whom codefend- 
ant assigned his interest in contract 
to purchase growing timber thereon, 
nor of any one else,,when suit was 
commenced, circuit court had jurisdic- 
tion to proceed. Code 1930, § 6-1001, 
as amended.—Williams v. Barbee, 106 
P.2d 1033. 


§ 120 

N.C, Where defendant in suit to 
quiet title by declaring void a deed of 
trust introduced in evidence the deed 
of trust and a subsequent deed to de- 
fendant from trustee, and defendant 
then introduced in evidence a deed to 
plaintiff from grantor in deed of trust, 
and deed of trust to trustee was prior 
to deed to plaintiff, defendant showed a 
better title than plaintiff. C.S. § 1743. 
—Dillingham v. Gardner, 13 S.E.2d 
478, 219 N.C) 227. 


§ 126 
Cal.App. Where complaint, 


seeking 
to quiet title to stock 


in company 
1931, alleged 
that stock was issued by corporation 
to defendant under agreement between 
plaintiff and defendant that defendant 
was to transfer stock to plaintiff at 
later time, that defendant never affirm- 
atively repudiated his trust, that in 
May, 1936, defendant procured a pur- 
ported relinquishment of plaintiff’s in- 
terest in stock by means of fraud, and 
that such fraud was not discovered by 
plaintiff until December 19, 1939, and 
the suit was commenced within a few 
months after date on which alleged 
fraud was discovered, complaint did 
not show on its face that it was barred 
by statute of limitations or “laches”, 
regardless of whether facts alleged con- 


stituted a voluntary or involuntary 
trust. Code Civ.Proc. § 738; | Civ. 
Code, §§ 2221, 2223, 2224.—Truesdail 


v. Lewis, 115 P.2d 218. 

Mont. Where grantee allegedly pur- 
chased realty thereafter used for sum- 
mer home for 12 years but received no 
deed and alleged grantor after alleged 
sale mortgaged premises to mortgagee 
who on death of grantor purchased 
realty on foreclosure and paid taxes, 
and grantee asserted no claim to real- 
ty on probate of grantor’s estate, some 
nine years after alleged purchase, or 
in foreclosure proceeding to which he 
was not made a party but of which 
grantee had actual knowledge, legal 
and equitable title to premises was in 
mortgagee and persons claiming under 
grantee were barred by ‘‘laches” from 
asserting claim to realty 17 years 
after alleged grant.—Akey v. Great 
Tester Building & Loan Ass’n, 104 


N.M. Where deed conveying mineral 
rights in land was fraudulently ob- 
tained from escrow holder without com- 
plying with escrow agreement and was 
materially altered by changing name 
of grantee, even if would be purchasers 
for value from grantee of interest pur- 
ported’to be conveyed by the deed who 
lacked knowledge of invalidity of the 
deed were “innocent purchasers’, the 
bar of “laches’? had no application, 
since it never runs in favor of one 
claiming real property, by or through 
a void deed, who is not in possession, 
or against a duly recorded title.— 


title he must allege and prove posses- — 


and where there is a distinct 


LOE 


i 
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N.M. 230. : Nye 
Where deed conveying mineral rights 
in land was fraudulently obtained from 
escrow holder without complying with 
escrow agreement and was materially 
altered by changing name of grantee, 
the bar of “laches” could not run in 
favor of purported purchasers from 
grantee, where they did not obtain pos- 
session, since one who has neither a 
legal or equitable interest in property, 
or the possession of it cannot ayail 
himself of the bar of laches against 
the owner.—Mosley v. Magnolia Petro- 
Jeum Co., 114 mae ag 45 N.M. 230. 


Tenn.App. One who executed trust 
deed when he was .20 years of age 
was precluded by “laches” from hay- 
ing removed as a cloud on his title 
the trust deed when he was 35 years 
of age, on ground of inadequacy of bid 
made at foreclosure sale—Human vy. 
Hartsell, 148 S.W.2d 634. 


' § 129 
Cal. In action to set aside foreclo- — 


sure sale, to quiet title to realty in the 
plaintiffs except as to subleases in the 


hands of innocent sublessees, and for 


a money judgment, on ground that cer- 
tain of the defendants were guilty of 
fraudulent misrepresentations, defend- 
ants could not urge as a defense that 
the plaintiffs were more credulous than 
the average person.—Seeger y. Odell, 
115 P,2d 977, prior opinion 108 P.2d 


33. 

N.C. A complaint by children of de- 
ceased son running farm and by tes- 
tator’s brother, alleging that teatatenie 
will gave life estates in farm to widow 
and daughter, with remainder to the 
son running farm and providing widow 
and daughter with a home on the farm, 
and that son who ran farm until his 
death prior to widow’s death devised 
farm to his son, and that testator’s 
brother ran farm after son’s death 
and until death of widow and was now 
running farm and providing home for 
daughter, and seeking to clear title, 
stated cause of action which was not 
prematurely brought because of the 
fact that daughter was still living.— 
Johnston y. Johnston, 12 S.H.2d 248, 
218 N.C. 706. 


§ 132 

Ark. The chancery court had ju- 
risdiction of suit by persons in pos- 
session of lot to remove cloud on their 
title thereto and quiet such title as 
against defendant, who filed demurrer, 
answer and cross-complaint setting up 
equitable defense that deed from her 
grantor to plaintiffs’ grantor was in- 
tended as mortgage and barred by five 


years statute of limitation. Pope’s 
Dig. § 8933.—Beloate v. Taylor, 150 
S.W.2d 730. 


Fia. Where neither vendee nor one 
who claimed interest under contract 
for purchase of realty by virtue of 
having furnished vendee money paid 
under contract with knowledge of ven- 
dor took steps to carry out terms of 
contract for some 15 years thereafter, 
vendor could treat contract as “aban- 
doned”’, entitling him to have contract 
eancelled as a cloud on title, without 
returning payments made under con- 
tract.—Rosenthal v, Largo Land Co., 
200 So. 233. 

Mo. A proceeding under statute to 
try and determine title to land may 
be either action at law or suit in equi- 
ty, depending on character of issues 
as framed by pleadings. Mo.St.Ann. 
1520, p. 1682.—Rhodus v. Geatley, 14 
§.W.2d 631, 

N.D. An action to quiet title to land 


ceeding 


beby: 
tially © ‘equitable 
v. Stroh, 294 N.W. 195. 

Okl. Actions to quiet title are equi- 
table in their nature, and the rights 
of the parties must be governed by the 
rules pertaining to suits in equity.— 
Smith vy. Reneau, 112 P.2d 160. 

133 L 

CalL.App. The superior court had 
jurisdiction of action to quiet title to 
realty.—Martin v. Pacific Southwest 
Royalties, 106 P.2d 443. 

Miss. A suit to cancel a claim against 
land as a cloud upon title, where prop- 
erty is in possession of complainant 
and trial court is not asked to make 
any disposition thereof, is not a ‘“pro- 
‘ in rem” in the sense that 
trial court is wholly without jurisdic- 
tion in a county other than where land 
is situated. Code 1930, §§ 363, 404.— 
Ravesies v. Martin, 199 So. 282. 

The chancery court in Forrest coun- 
ty had jurisdiction of mortgagors’ suit 
for accounting by codefendant as mort- 
gagee in possession of land in Jasper 
county and to enjoin foreclosure of 
renewal deed of trust covering lands 
in Jasper and Forrest counties and to 
eancel such deed of trust as a cloud 
on mortgagors’ title, notwithstanding 
that title to land in Forrest county 
had matured in the state under tax 
sales when bill of complaint was filed, 
where mortgagors were in possession 
of land and sought no process against 


land or disposition thereof. Code 1930, 
§§ 363, 404.—Ravesies v. Martin, 199 
So. 282. 

Pa.Com.Pl. Equity has jurisdiction 


over bills to quiet title to real estate 

which has not been taken away by sim- 

ilar jurisdiction conferred on courts of 

AA eer aa vy. Rosenfeld, 30 Del.Co. 
§ 135 

Mont. Where affidavit for publica- 
tion of summons in quiet-title suit 
stated that codefendant resided out of 
the state and could not, after due dili- 
gence, be found within the state and 
that last-known residence of codefend- 
ant was a certain town in the state, 
affidavit was insufficient upon which 
to base an order of publication as to 
codefendant. Rev.Codes 1935, 9482 
et seq., and §§ 9484, 9486.—Aronow v. 
Anderson, 104 P.2d 2. 

Pa.Com.Pl. Where in quiet title suit, 
the residence of the defendant is un- 
known the court may direct service by 
publication under the Act of April 6, 
1859, P.L. 387, 12 P.S. § 1254 et seq. 
Costs, in such case, will be directed to 
be paid by plaintiff—Adams vy. Rosen- 
feld, 30 Del.Co. 396. 


§ 136 
N.M. The interest of parties defend- 
ant cannot be cut off in suits to quiet 
title where they are designated and 
served constructively only as “unknown 
owners” if they are in possession, even 
as tenants.—Christmas y. Cowden, 105 

P.2d 484, 44 N.M, 517. 


§ 137 
In action 


‘ 


D.C.H1. by grantor and 


others against grantee and grantee’s | 


successors in interest to quiet title and 
to reform warranty deed, the grantee 
who was no longer the owner of any 
of the property involved was not an 
“indispensable party’ and he was to 
be ignored in determining whether the 
cause was removable from state to fed- 
ay court.—Ford y. Adkins, 39 F.Supp. 
2. 


Cal.App. Where cross-complaint of 
defendant bank sought a decree quiet- 
ing title of bank to note and deed of 
trust in its favor made by plaintiff, de- 
murrer by plaintiff to cross-complaint 
for nonjoinder of other defendants who 
were not interested in controversy be- 
tween plaintiff and the bank, but were 
merely beneficiaries under a junior 
deed of trust upon same property, was 
properly overruled.—Battle v. Niece, 
111... Pi2d5.455; : { 

La, In statutory suit. to establish 
title to realty, exception of nonjoinder 
was without merit, in view of provi- 


sion of statute authorizing such a suit 


: , g i 
me or. of the adverse c¢ 
verse claimants in the same suit as de- 
fendants. Act No. 38 of Sie ite 
‘vy. Powell, 1 So.2d 677, 197 La. 409. 

Miss. In suit to cancel cloud on 
title, it is necessary to join as defend- 
ants only those parties who are as- 
serting an adverse claim to the land or 
hold such record evidence of title as 
should be canceled in order to remove 
any cloud, doubt, or suspicion as to 
ownership of true title—McLendon vy. 
McGee, 198 So. 725. 

Neb. A conveyance of land to grant- 
or’s wife by deed not recorded until 
after execution and recording of 
spouses’ subsequent mortgages thereon 
was absolutely void as to mortgagee, 
so that wife’s daughter was not ‘‘nec- 
essary party defendant” in action to 
foreclose mortgage, brought after wife’s 
death by mortgagee corporation. Comp. 
St.1929, § 76-218—Clements v. Doak, 
299 N.W. 50d, 

Wash, Where purchaser had quit- 
claimed land to county and vendor sued 
the purchaser and county to recover 
the land, and vendor alleged that pur- 
chaser’s deed to county was a cloud on 
the title and that execution of such 
deed was fraudulent, the purchaser was 
a ‘necessary party” to the action.— 
Johnston y. Medina Improvement Club, 
116) (Pi 2a 272: : 


§ 139 
Cal.App. In suit to quiet title to 
realty, a cross-complaint seeking to 


quiet title to realty other than that de- 
scribed in complaint and asking refor- 
mation of certain documents was prop- 
er where both parcels of land were in- 
volved in one transaction. Ciy.Code, § 
3399.—Hanlon vy. Western Loan & Bldg. 
Cott 6r Pld 465. 4 

141 


§ 

Ga. Where petition did not seek 
specific performance but asked for re- 
lief against persons, other than plain- 
tiff’s vendors, who were interfering 
with plaintiff's possession, and prayed 
that, as against them, title to property 
be adjudged in plaintiff, petition was 
not defective for want of “proper par- 
ties’? defendant because no person rep- 
resenting interests of vendors was 
named as defendant.—Duggar vy. Quar- 
terman, 12 S.E.2d 302, 191 Ga. 314. 

Wash. Where purchaser quitclaimed 
land to county for public park and rec- 
reational purposes, and vendor sued to 
recover the Jand, whereupon the coun- 
ty disclaimed all interest, the county’s 
rights terminated and the land by op- 
eration of law reverted to purchaser 
who with an interest in the litigation, 
possessed right to defend and contest 
the action.—Johnston v, Medina Im- 
provement Club, 116 P.2d 272. 


§ 149 
N.M. The interest of parties defend- 
ant cannot be cut off in suits to quiet 
title where they are designated and 
served constructively only as “unknown 
owners” if they are in possession, even 
as tenants.—Christmas vy. Cowden, 105 

P.2d 484, 44 N.M. 517. 


§ 154 
Ala. A bill to remove a cloud on 
title to realty, wherein complainant 


alleged possession of property and no 
other remedy available, was sufficient 
to invoke original jurisdiction of equi- 
ty.—City of Bessemer y. Ratliff, 199 
So. 838, 240 Ala. 406. 

Ala. A statutory bill to quiet title 
may contain averments of fact on 
which to predicate relief beyond that 
provided for in the,statute. Code 1928, 
§ 9905 et seq.—Ex parte Baird, 200 So. 
601, 240 Ala. 585. 

Cal. Action to set aside foreclosure 
sale of realty and to have title to prop- 
erty quieted in the plaintiffs except as 
to certain subleases in the hands of 
innocent sublessees, and for a judg- 
ment for royalties on ground of fraud- 
ulent misrepresentations on the part 
of certain of the defendants, was an 
action for equitable relief, rather than 
for damages at law, and hence it was 
sufficient for the plantiffs to allege that 
they had been wrongfully deprived of 
certain property by misrepresentation 
without setting forth in detail the ex- 


st 
¥ mants 
and may join one or more of the ad- 


opinion 108 P.2 
Cal.App. In 


sion of property involved and that 
fendants claim interest therei ee! 
to plaintiffs without right—Bu 
Rogers, 109 P.2d 879. 75 oe 
Cal.App. A complaint which 
that defendant, who was one of 
porators of yeast company, an 
held virtually all stock in comp: 
agreed to give plaintiff, who w: 
search scientist and chemist, on 
of common stock of company 
would conduct all scientific and + 
ical experiments for his compan 
procure a $15,000 loan for co: 
that, upon representation that { 
tiff’s reports would have greater wi 
with public if his name did not at 


that plaintiff performed his — 

agreement, and that thereafter d 

purported relinc 
interest 


on ground that fac 
constituted either a voluntar 
involuntary trust. Code Civ. 
738; Civ.Code, §§ 2221, 2223, 
Truesdail v. Lewis, 115 P.2d 2 


La. Where plaintiffs broug 
tory suit to establish title t 
and plaintiffs alleged that they 
sole heirs of decedent who had ow 
the realty, and that parties who y 
recognized as decedent’s heirs an 
creed to be owners of the reali 


ing brought by such parties 
strangers to the succession, exe 
of no cause of action on grou 
the ex parte judgment, sendi 
parties recognized as heirs in 
session, was an acceptance of s 
sion by such parties, and that a 
ance cut off rights of any other 
to accept after 30-year prescriptio 
riod had lapsed, was improperly — 
tained, since if the parties were st 
ers to the succession, their acceptan 
thereof did not have the effect of cut- 
ting off the plaintiffs’ rights. Act No 
88 of 1908; Rev.Civ.Code, art. 1030 
ee v. Powell, 1 So.2d 677, 197 | 
409. f 

N.C. A complaint by children of 
ceased son running farm and by tes- — 
tator’s brother, alleging that testator’s 
will gave life estates in farm to widov 
and daughter, with remainder to the — 
son running farm and providing widov 
and daughter with a home on the farm, 


prematurely brought because of the 
fact that daughter was still living. 
Johnston v. Johnston, 12 8.H.2d 248, 
218 N.C. 706. ae. 

‘'Tex.Civ.App. In suit to quiet title, — 
allegation that land subject to a land ~ 
eontract was sold to vendor under an — 
order of sale in vendor’s foreclosure ~ 
suit which it was alleged was fraudu- 
lent, in that vendor knew residence of © 
defendants therein, yet cited them by 
publication to conceal suit from them, 
constituted an allegation of legal fraud, 
and theory of rescission of land con- 
tract by vendor could not be reason- 
ably deduced from allegations, in ab- 
sence of allegation of abandoment_ by 
vendor of remedy of foreclosure.—Pat- 
terson v, Shell Petroleum Corporation, 
148 S.W.2d 208, error dismissed, judg- 
ment correct. 

In suit to quiet title to land to 
which plaintiffs claimed title by gen- 
eral warranty deed reserving a vendor's 
lien, petition was not demurrable be- 
cause failure of plaintiffs to pay pur- 
chase money as agreed, together with 
interest, disclosed laches and a stale 


Li be: .) r : x : é 
Ser eraand: precluding plaintiffs from 
- geeking equitable relief, where plain- 
tiffs fendered into court purchase 
money and such other sums as might 
be adjudged to be due.—Patterson v. 
, 1ell Petroleum Corporation, 143 S.W. 
24 208, error dismissed, judgment cor- 


wens 155 
_-—s«*#Fla. ~The assignee of land contract 
could not maintain suit to establish 
ownership of land and to oust from 
possession thereof defendant to which 
4 e vendor had conveyed the land, 
rhere the complaint in effect merely 
ged an equitable interest in the 
in the assignee, and it was not 
10own by the complaint what rights 
assignee claimed under the land 
tract, or whether the vendor re- 
med enforceable lien on the land as 
security with right to enforce payment 
equity by strict foreclosure. Comp. 
en.Laws 1927, §§ 5005, 5010; t 
25,  Bx.Sess., ¢. 11383.—Atlantic 
ch Improvement Corporation v. 
1, 197 So. 464, 143 Fla. 778. 
y. To state a cause of action un- 
“statute authorizing action to quiet 
2, plaintiff must allege facts which 
ow that he is the owner of the 
d with legal title and in its actual 
ession, and that the defendant is 


§ 157 ' 
Ala, Where Dill to quiet title to 
realty contained allegations concerning 
complainants’ title, which allegedly dis- 
closed that his title was invalid, but 
the bill could readily be amended by 
striking the unnecessary allegations 
and, aS amended, the bill would be 
ee from criticism as a statutory Dill 
0 quiet title, trial court erred in sus- 
taining demurrer and dismissing the 
bill. Co 


—Polson Sheep 
d 181. 


161 

Ky. To state a cause of action under 
statute authorizing action to quiet 
title, plaintiff must allege facts which 
show that he is the owner of the land 
with legal title and in its actual pos- 
session, and that the defendant is as- 
rting claim to it which is hostile 
plaintiff’s title. Ky.St. § 11.—Craw- 
ey vy. Mackey, 143 S.W.2d 171, 283 Ky. 
The 


me § 165 
- CaLApp. A complaint, which alleged 
that certain defendants had or claimed 
to have an interest in the fund sought 
to be réeovered by the plaintiff against 
 +eounty which was alleged to be owing 
to plaintiff’s judgment debtor, but that 
the nature, character, or extent of such 
_ interest was unknown to plaintiff, was 
insufficient to state a cause of action to 
quiet title to the fund in plaintiff.— 
Lloyd v. Los Angeles County, 107 P.2d 
622, 41 Cal.App.2d 808. - 


§ 166 
Ala. Where bill in some of its alle- 
gations conformed to statutory require- 
ments of bills to quiet title, but did 
not aver that defendants claimed .or 
were reputed to claim some interest 
in lands involved nor call on defend- 
ants to set forth their interest, the bill 
was not a “statutory bill to quiet 
title’ within rule that bill and answer 
in conformity with statute present 
every issue necessary to a_ settlement 
of the controversy. Code 1940, Tit. 7, 
1109, 1110.—Downing y. City of 

ay, 2 ussellville, 3 So.2d 34. 
: Cal. Allegations that plaintiffs, an 
elderly couple, mortgaged lot to certain 
of defendants, that mortgage was fore- 
closed, that certain defendants and 
their attorney falsely represented to 
plaintiffs that two of the defendants 
had obtained a money’ judgment 
against the plaintiffs and that execu- 
' tion had been secured on the plaintiffs’ 
lot so that any interest that plaintiffs 
had was lost by a sale of the lot to 
certain of the defendants, that plain- 
tiffs were thereby induced to lease the 


realty to one of the d an 

Grilling of oil, with result that p 
tiffs refrained from paying mortgage 
indebtedness or from exercising their 
equity of redemption, though they had 
received a number of offers sufficient 
to cover the mortgage indebtedness, 
were sufficient to establish plaintiffs 
right to relief on the basis of a fraud- 
ulent misrepresentation.—Seeger v. Od- 
Sear P.2d 977, prior opinion 108 


Cal.App. In action to quiet title and 
to enjoin defendant from prosecuting 
prior collateral action in which defend- 
ant asserted a mechanic’s lien against 
the property, complaint was not defec- 
tive for failure to allege whether plain- 
tiff acquired property before or after 
defendant’s lien claim in prior collater- 
al action was filed, or sought to be en- 
forced by foreclosure proceedings, 
where complaint alleged merely that 
defendant claimed a right to a lien in 
the prior action and did not allege 
that mechanic’s lien claim yas filed or 
that foreclosure proceedings were be- 
gun.—Hilton v. Reed, 116 P.2d 98. 

In action to quiet title, allegations 
in complaint that defendant had com- 
menced prior action in which defendant 
claimed a right to a mechanic’s lien 
and that such action was still pend- 
ing were not “surplusage’’, and _ there- 
fore complaint was subject to demur- 
rer for failure to allege whether plain- 
tiff acquired title to property subse- 
quent to commencement of prior action, 
where cloud which plaintiff was seek- 
ing to remove was the prior action and 
the prayer specifically sought to re- 
strain defendant from prosecuting the 
price action.—Hilton y. Reed, 116 P.2d 


Ky. To state a cause of action un- 
der statute authorizing action to quiet 
title, plaintiff must allege facts which 
show that he is the owner of the land 
with legal title and in its actual pos- 
session, and that the defendant is as- 
serting claim to it which is hostile to 
plaintiff’s title. Ky.St. § 11.—Crawley 
Ne an 143 S.W.2d 171, 283 Ky. 


§ 175 

Tex.Civ.App. In quiet title suit, un- 
der vendee’s allegations of partial per- 
formance of land contract, that vendors 
did not attempt to collect purchase 
money or rescind sale, and that vendors 
acted fraudulently in foreclosure suit 
and in obtaining quitclaim deed from 
vendee, laches and stale demand did 
not appear as a matter of law upon 
face of petition, and such defensive 
issues Could not be reached by gener- 
al demurrer.—Patterson v, Shell Petro- 
leum Corporation, 143 S.W.2d 208, er- 
ror dismissed, judgment correct. 


§ 185 

Colo. Where contract for sale of 
mining property provided that, as to 
payment due by purchasers, time was 
of the essence, and authorized vendor 
to declare forfeiture in case of pur- 
chasers’ default, and upon purchasers’ 
default vendor re-entered and took pos- 
session of the property and brought 
suit to quiet title, purchasers’ answer 
which in effect admitted that purchas- 
ers were in default and did not allege 
valid excuse therefor and alleged no 
purpose to comply with the defaulted 
obligations failed to state a defense.— 
Lowe v. Sory, 111 P.2d 1054, 107 Colo. 


341. 
§ 198 f 

Cal.App. The tormer rule that in 
action to quiet title a purchaser could 
not, by cross-complaint, seek money 
judgment even though both complaint 
and cross-complaint arose out of the 
same transaction, has been changed 
under statutes governing counterclaims 
and cross-complaints. Code Civ.Proe. 
§§ 438, 442.—Sawyer v. Sterling Realty 
Co., 107 P.2d 449, 

Ky. In action to quiet title; an an- 
swer denying plaintiff’s claim and al- 
leging that defendants were owners 
and entitled to possession of the land 
by deed of record for more than thirty 
years and by adverse possession was 
considered as answer and _ counter- 
claim, notwithstanding that it was 


; Vv. Mac. a 

283K ysnLien ie me Ten na, ates 
Mo. Counterclaims are p mt) io 

quiet title actions.—Clark v. Hecker- 


man, 142 S.W.2d_ 35 


§ 199 - 
C.C.A.Mo. A defendant not in 
session but claiming adverse title in 
an action to quiet title may in his 
auswer as a defense or as a counter- 
claim demand that his title be quieted 
against the plaintiff, and defendant 
may seek judgment for costs, for writ 
of possession, for injunction against 
waste, for an accounting for produets 
of the land taken by the plaintiff and 
for damages for trespass.—Ohio Oil Co. 
v. Thompson, 120 F.2d 881. 


§ 206 

Cal.App. Where plaintiff alleged in 
action to quiet title that he was own- 
er of described land and plaintiff tes- 
tified that he was the owner and that 
he was owner by reason of a certain 
trust agreement, court should have re- 
quired plaintiff to amend title and 
body of complaint to show clearly for 
whom he was trustee so that the liti- 
ation could be determined on its mer- 
its expeditiously and completely.—Dia- 
mond vy. Grath, 116 P.2d 114. 

Oki. In action to quiet title to real- 
ty wherein the defendants filed a cross- 
petition alleging that the deed was 
void because of the grantor’s mental 
incapacity and that the deed was ob- 
tained by fraud and misrepresentation 
on the part of the plaintiff, trial court 
did not abuse his discretion in permit- 
ting defendants to amend their cross- 
petition at the close of the evidence and 
after plaintiff's attorney had testified 
in favor of the plaintiff that he had at 
various times been consulted by the 
grantor, and in some respects repre- 
sented her as well as the plaintiff, 12 
Okl.St.Ann, § 317.—Ellis v. Boggs, 104 
P.2d 244, 

§ 209 


Cal.App. In suit to quiet title by 
lessors under oil and gas lease against 
lessee, wherein purported copy of 
lease attached to complaint omitted 
certain immaterial phrase which ap- 
preted in lease introduced in evidence, 
ut lease admitted was properly iden- 
tified and was undoubtedly the lease 
sued on, there was no ‘fatal vari- 
ance.” Code Civ.Proc. § 469.—Rice v. 
Lee, 113 P.2d 235. 

Fla. To warrant the removal of re- 
strictive covenants from land, the bill 
must allege, and the evidence must 
prove, such a changed state of circum- 
stances as will frustrate or bring to 
naught the effect of the covenants, and 
that such change was not brought 
about by the fault of those who seek 
to . have restrictions removed.—Dade 
County _v. Thompson, 200 So. 212. 

Ga. In suit to remove cloud on title 
resulting from grantor’s execution to 
defendant of a deed to the land which 
grantor had previously conveyed to 
plaintiff, plaintiff who contended that 
deed was executed to defendant at a 
time when grantor was mentally in- 
competent to execute the deed, was not 
required to allege and prove possession 
of the property.—Page v. Brown, 15 
8.H.2d 506. 

Ky. Under statute authorizing ac- 
tion to quiet title, plaintiff must allege 
and, if denied, prove both title and 
possession unless defendant elects to 
try title by pleading his own and ask- 
ing by way of counterclaim that it be 
quieted. IKy.St. 11.—Crawley _ v. 
Mackey, 143 §.W.2d 171, 283 Ky. 717. 


in pos- 


§ 217 

Mont. In action to quiet title to real- 
ty on ground that defendant held the 
title thereto in trust for the plaintiff, 
trial court properly permitted proof 
tending to show that defendant, if he 
held any title, did so in trust for plain- 
tiff. Rev.Codes 1935, § 9487.—Polson 
Sheep Co. v. Owen, 106 P.2d 181. 

In action to quiet title to realty 
which defendant allegedly held in trust 
for the plaintiff, evidence tending to 
show that defendant held the realty in 
trust for plaintiff was admissible.— 
tae Sheep Co. v. Owen, 106 P.2d 


t up- 
feotment 


ove, if denied, a 


na | 
to quiet title to pr 
cord title back to the commonwealth, 
r to a source common to both liti- 
_ gants, or a title by adverse posses- 
sion, but such rule was inapplicable 
where defendants, by counterclaim, 
pleaded and relied upon deed from 
plaintiff as source of defendants’ title 
and sought reformation of deed so as 
to specifically include the property 
involved.—Dotson y. Horn, 147 S.W.2d 
400, 285 Ky. 246. ; 
_Or. To quiet title, burden of estab- 
lishing allegation of ownership is on 
plaintiff—Darling v. Christensen, 109 
P.2d 585. 

§ 224 


_ La. In petitory actions and in stat- 
utory suits to establish title to realty, 
plaintiffs carry burden of proving title 
in themselves and must rely on 
strength of their own title and not on 
weakness of that of their adversaries. 
Act No. 38 of 1908.—Dugas v. Powell, 
I So.2d 677, 197 La. 409. 

In statutory suit to establish title 
to realty, it was not necessary for 
plaintiffs to attack defendants’ chain 
of title or any link therein, and de- 
fendants’ title would not be at issue 
until the plaintiffs prove an apparent- 
ly valid title in themselves. Act No. 
38 of 1908.—Dugas v. Powell, 1 So.2d 
677, 197 La. 409. 

§ 227 

N.M. In action by record title own- 
ers of mineral rights to quiet title in 
mineral rights and to cancel recorded 
deeds which were never delivered and 
were materially altered, burden of 
proof was on defendant to establish 
defenses of laches and estoppel.—Mos- 
ley vy. Magnolia Petroleum Co,, 114 
P.2d 740, 45 N.M. 230. 


§ 228 

NJ.Ch. Acts of possession of waste 
sand islands in tidal waters of the 
state, which were consistent with the 
character of the land, and which con- 
stituted notice to onlookers that the 
one performing or directing the acts of 
possession claimed to be the owner, 
were sufficient to establish “peaceable 
possession” within meaning of statute 
dealing with presumption of ‘“peacea- 
ble possession’, so as to authorize the 
maintenance of a suit to quiet title, 
N.J.S.A. 2:76-2, 2:76-3.—Girard Trust 
Co. v. McGeorge, 15 A.2d 206, 128 N. 
Jeg: +91. 

The presumed ‘‘peaceable possession” 
within méaning of statute authorizing 
the maintenance of a suit to quiet title 
by one who claims title to waste sand 
islands in the tidal waters of the state 
in fee, under a proprietary survey, and 
who has paid taxes, and to whom the 
taxes thereon have been assessed for 
five years immediately prior to com- 
mencement of the suit to quiet title, 
may be defeated by a person who is 
in actual possession of the land, as 
contrasted with a presumptive or con- 
structive possession of such claimant. 
N.J.S.A, 2376-2, 2:76-3.—Girard Trust 
Co. v. McGeorge, 15 A.2d 206, 128 N, 
J.Eq. 91. 4 

Under statute providing that one 
who has paid taxes and to whom tax- 
es have been assessed for five consecu- 
tive years immediately prior to com- 
mencement of suit to quiet title shall 
be presumed to have been in peaceable 
possession, so as to be entitled to main- 
tain the suit, payment of taxes for 
the years 1933, 1934, and 1935 in 
1935, and for the years 1936, 1937, 
and 1938 in 1938, was sufficient, since 
there is no requirement that the taxes 
be paid during the year in which 
they were assessed. N.J.S.A. 2:76-2, 
2:76-3.—Girard Trust Co, v. McGeorge, 
15 A.2d 206, 128 N.J.Eq. 91. 

In suit to quiet title under statute 
providing that one who has paid taxes, 
and to whom taxes have been'sassessed 
for five consecutive years immediately 
prior to suit, shall be presumed to 
have been in peaceable possession, so 
as to be entitled to maintain suit to 
quiet title, defendants could not defeat 
complainant’s right to quiet title on 
ground that township had no right to 

f 


i, 


oy lot ana 
54 :4-68.—Girard Trust Co. v. M 
15 A.2d 206, 128 N.J.Eq. 91. 


§ 229 

Cal.App. In suit to quiet title to oil 
well derrick and drilling equipment, 
exclusion of evidence that defendants 
were in possession of and were using 
the property was proper, since opera- 
tion of well did not tend to establish 
ownership of property. Code Civ.Proc. 
§ 738.—Fesler v, Rawlins, 111 P.2d 380. 
_In suit to quiet title to oil well der- 
rick and drilling equipment,  testi- 
mony sought to be elicited as to wheth- 
er witness owned an overriding royalty 
in production of well was not relevant 
to prove ownership of property. Code 
Civ.Proc. § 738.—Fesler v. Rawlins, 111 
P.2ds'380. 
_ Mont. In action to quiet title where- 
in defendant attorney and wife claimed 
title to land on ground that it was 
taken in payment of fees, overruling of 
objection to question whether attorney 
had included the amount at which the 
deed was allegedly taken in his income 
tax reports as payment of fees was 
error, since the evidence called for was 
immaterial, but harmless.—Sanders v. 
McDonald, 111 P.2d 1048, 111 Mont. 


604. 
§ 234 

Cal.App. In suit to quiet title by 
lessors under oil and gas lease against 
lessee, where lease expressly set forth 
reciprocal obligations of the parties 
and did not provide for or refer to 
payment of $8,000, which was made 
when lease was released from escrow, 
finding that such sum was not paid 
as consideration for full term of 20 
years, but as a bonus for execution of 
lease, wag proper.—Rice v. Lee, 113 
P.2d 235. 

Cal.App. In vendor’s suit to quiet 
title as against vendee under contract 
for sale of a lot, evidence warranted 
judgment for vendor on ground that 


vendor owned lot, that vendee had 
no interest therein, that vendee’s 
rights were protected when vendor 


mortgaged lot and surrounding prop- 
erty after execution of contract, that 
there was no fraud by vendor in in- 
ducing vendee to enter into contract, 
and that vendee’s cross-complaint was 
barred by limitations.—Hacienda 
Homes v. Peck, 113 P.2d 487 

In vendor’s suit to quiet title as 
against vendee under a contract for 
sale of a lot, evidence sustained find- 
ing that vendor’s failure to tender a 
deed to vendee was excused because 
such a tender would have been futile. 
Pe ie Wael Homes y. Peck, 113 P.2d 


Cal.App. In suit to quiet title to 
realty as against loan company which 
had purchased nealey at trustee’s sale 
under foreclosure of a deed of trust 
where platntiffs, who had notice of ex- 
istence of deed of trust when taking 
a deed to realty from alleged purchas- 
er under maker of deed of trust, 
claimed that purchaser acquired realty 
from maker before foreclosure sale as 
a bona fide purchaser without notice 
of lien of company, evidence supported 
finding that no agreement had been 
made with maker by a collector for 
company whereby collector promised 
maker that if maker would agree to 
have rents from realty turned over to 
company, the company would not take 
a default under deed of trust.—Hanlon 
v. Western Loan & Bldg. Co., 116 P. 
2d 465, 

Ga. In suit in equity against second 
wife and sole heir at law of plaintiff’s 
deceased uncle to have title to prop- 
erty decreed in plaintiff by virtue of 
an alleged agreement between plaintiff 
and the uncle and his deceased first 
wife to the effect that, if plaintiff 
would live with them until he became 
21 years old, they would give him all 
their property at their death, evidence 
authorized verdict for plaintiff.—Mill- 
er v. Everett, 14 S8.H.2d 449. 

Idaho. In action to quiet title and 
for penalty for failure to satisfy mort- 
gage, wherein defendant filed cross- 
complaint on mortgage, evidence held 
to sustain’ finding that plaintiffs were 


bringing abstract up to dat 


atl: 


v. Pacific First Federal Savings . 
Ass’n of Tacoma, 111 P.2d 10 

Kan. In action to quiet title I 
ty, wherein a defendant had answ 


if en 
for 


ich 


‘ proof 
question whether plaintiff’s signatu 
on warranty deed was a ree 
had been procured by fraud.—Mce! 
v. Miner, 106 P.2d 659, 152 Kan. 

Ky. In action to quiet title, wh 
in defendants claimed under a V 
patent issued in 1786, evidence a 
lished location of Virginia patent as 
claimed by defendants.—Warfield 


Ge (By, 4 eek) 
In action to establish title 
real estate which plaintiffs claimed 
heirs of purchaser from alleged 

signee’s succession and which defe 
ants claimed as possessors under 
by inheritance’ from assignee’s g 
daughter, evidence in support of pl: 
tiffs’ claim established that a w 

assignment had been made. Act N 
38 of 1908.—Little v. Barbe, 198 So 
368, 195 La. 1071. ‘ae eae 

Mich. In suit to cancel an oil 
velopment lease as a cloud upo “ti 
where lease provided that if « 
operations were not commenced 
in a certain time, lease should 
minate unless defendant, on or be 
one year from date of lease, pai 
tendered to plaintiffs a certain su 
evidence warranted decree for plaint' 
on ground that defendant did not. 
required amount to plaintiffs, wher 
drilling operations had been commence 
—Steffes v. Allen, 295 N.W. 245, 
Mich. 510. i 

Miss. Dismissal of mortgagors’ sui 
for accounting by codefendant as mort 
gagee in possession of land and te 
‘cancel renewal deed of trust as a clov 
on mortgagors’ title on ground 
mortgagors’ proofs failed to show | 
mortgagors were entitled to relief w 
unauthorized under evidence.—Ravesies 
v. Martin, 199 So, 282. eee hit 

Mo. In action to quiet title, evidence _ 
was insufficient to warrant judgment — 
adjudging fee simple title to tract in 
dispute in defendants.—Bixby Pa 
Backues, 144 S.W.2d 112. 

N.M. In action to quiet title to mi 
eral rights on theory that deed was a 
forged and altered instrument, and t 
eancel deed, finding that defendan 
and their predecessors in title ha 
collected the annual rents continuous 
ly since alleged sale of mineral inter 
ests was not supported by evidence ct 
and was required to be canceled.—Mos- 
ley v. Magnolia Petroleum Co., 114 | 

LA 


P.2d 740, 45 N.M. 230. y 
Okl. In action to quiet title to oil 
and gas lease and to have canceled 
contractor’s lien which was adjudged a 
prior lien against three oil and gas _ 
leases on separate tracts of land, evi- — 
dence that sums paid to contractor — 
from oil produced from one lease were ~ 
sufficient to satisfy contractor’s claim 
against that particular lease did not 
establish that contractor’s lien on such ~ 
lease had been discharged by payment, | 
where judgment awarding prior lien to 
contractor provided that 15 per cent. 
of production from all leases was to 
be applied toward satisfaction of con- 
tractor’s total claim.—Mitchell Drilling 
Co. v. Robert L. Kinkaid, Inc., 105 P. 
2d 764. i 
Tex.Civ.App. In suit to remove 
cloud on plaintiff’s title by reason of 
defendant claiming an interest in min- 
erals in land under a reservation in a 
deed, evidence did not justify _judg- 
ment for defendant on ground that 
mineral reservation in deed was ren- 
dered immaterial by subsequent events 
and that reservation did not constitute ~ 
a cloud upon plaintifi’s title—Greene 
v. Smith, 148 S.W.2d 909 A 
Tex.Civ.App. In suit to enjoin sale — 
of land under alias execution and to 
urna 


Pict Stee ane a) 


ove clou from title to the land, 
ein judgment creditor filed cross- 
1 for order of sale, judgment cred- 
' which did not show affirmatively 


upon which the abstract was 
ded, failed to sustain burden. of 


ie 
A.Cal, Evidence sustained judg- 
for defendant in actions to quiet 
a nterest in mining property, on 
und that lease.and bond relied on 
7 plaintiffs, had been canceled by oral 
ement prior to execution of new 
e and bond under which defendant 
aimed title. Federal Rules of Civil 
- Procedure, rule 52(a), 28 U.S.C.A. fol- 
lowing section 723¢c.—Weber vy. Ala- 

aT alifornia Gold Mines Co., 121 F, 


. In action to quiet title to town 
conveyed to bank, which subse- 
ly became insolvent, in trust for 
ed former owners’ éstates or heir, 
e and court’s findings held to 
ish that certain person, as de- 
> sole heir, was owner of lots 
s such conveyed them to plain- 
grantor.—Shumway v. Harley, 106 


Where grantor, who owned 
of land carried on assessor’s 
100 acres and _ generally 


es, whereas it contained less than 
$s, and evidence showed that pur- 
did not think she was acquir- 
arrow strip on southernmost 
indary of land upon which substan- 
dwelling house was situated’ and 
pied by grantor’s parents, evidence 
rted decree quieting title in 
antor to strip on southernmost 
ndary.—Schnider v. Hldridge, 152 


.2d 565. 

I In action for unlawful de- 
and to quiet title to land, based 
ee’s failure to pay rent required 


was dis- 
uted to the lessor was sufficient to 
re lessor’s ownership of the prop- 
ty.—Martin v. Pacific Southwest Roy- 


dgment for vendor on ground that 
vendor owned lot, that vendee had no 
- interest therein, that vendee’s rights 
_ were protected when vendor mort- 
zaged Jot and surrounding property 
fter execution of contract, that there 
fas no fraud by vendor in inducing 
endee to enter into contract, and that 
endee’s cross-complaint was barred 
y limitations.—Hacienda Homes - y, 
Peck, 113 P.2d 487. 
: Cal.App. Where plaintiff answered 
- affirmatively questions as to whether he 
was the owner of property described in 
complaint in action to quiet title and 
as to whether he was owner by rea- 
son of a certain trust agreement and 
there was no other evidence in the rec- 
ord, finding that plaintiff had no in- 
terest in the property was contrary to 
_ the evidence.—Diamond y, Grath, 116 
ahs 
_ __~*Fila, One who comes into equity to 
- get rid of an apparent legal title as 
a cloud upon his own title must show 
- clearly the validity of his own title 
and the invalidity of the title of his 
opponent, and equity will not act in 
_ such a case in event of a doubtful title. 
Comp.Gen.Laws 1927, §§$ 5005, 5010; 
Acts 1925, Wx.Sess., c, 11383.—Atlantic 
Beach Improvement Corporation  y, 
Hall, 197 So. 464, 143 Fa. 778. 

Idaho. In an action to quiet title, 
plaintiff must recover on the strength 
of his own title which must be estab- 
lished by _ satisfactory, aflirmative 


oo 


cedent’s realty, defendants’ claim 0 
oral agreement for purchase thereof by 
them from decedent should be scru- 
tinized with greatest care and estab- 
lished only on most satisfactory evi- 
Gene era v. Jhonson, 296 N.W. 
214, 

In action to quiet title to decedent’s 
realty, proof of defendant’s alleged 
oral contract-for purchase thereof from 
decedent must be clear and satisfac- 
tory, unequivocal, definite, direct, posi- 
tive, express, unambiguous, conclusive, 
substantial and convincing.—Swan vy. 
Jhonson, 296 N.W. 214. 

In action to quiet title to decedent’s 
realty, proof of defendants’ alleged 
oral contract for purchase thereof from 
decedent, must be so cogent, clear and 
forcible as to leave no_ reasonable 
doubt in chancellor’s mind as to its 
terms and character.—Swan y. Jhon- 
son, 296 N.W. 214. Y 

In action to quiet title to residence 
property in deceased owner’s widow 
and adopted daughter, evidence held 
insufficient to support defendants’ al- 
legations of oral contract for purchase 
of propert: 
Swan vy. Jhonson, 296 N.W. 214. 

Ky. In action to quiet title to land, 
evidence sustained yerdict, for plaintiff 
on ground ownership of disputed land 
was in plaintiff.—Bell v. Twyford, 145 
S.W.2d 55, 284 Ky. 481. 


Ky. Where sale of residence was 
negotiated by sureties on sale bond 
executed by grantor after she had bid 
in residence at commissioner’s sale in 
action to foreclose mortgage covering 
residence but not grantor’s adjoining 
lot and all of parties other than gran- 
tor and husband thought that grantees 
would acquire entire property includ- 
ing adjoining lot, evidence was insufii- 
cient to entitle grantees to reforma- 
tion of deed for mutual mistake or 


fraud of grantor, but entitled grantor 


to ‘judgment quieting her title to ad- 
joining lot and enjoining grantees 
from trespassing thereon.—Dotson vy. 
Horn,'147 S.W.2d 400, 285 Ky. 246. 

La. In suit to have an instrument 
eanceled from public records as con- 
stituting a cloud on plaintiff’s title, 
evidence failed to establish that de- 
fendants had any interest in the prop- 
erty, and justified judgment for plain- 


tiff—Authement v. Weill, 2 So.2d 31. 
197 La. 585. 
La.App. In suit to adjudicate title 


to land, where plaintiff relied upon 
deed to his vendor purporting to con- 
vey 20 arpents of land described as a 
tract of woodland of that size to be 
taken off of the western end of the 
home place of the grantor, evidence 
was insufficient to identify land in- 
volved as the same land attempted to 
be conveyed by the deed. Act No. 38 
orb: § 2—Tate v. Ludeau, 3 So.2d 

Utah. Evidence held to sustain find- 
ings that mortgagors and their son 
fraudulently permitted mortgaged 
property to be sold to county for taxes 
and obtained quitclaim deed thereto 
from the county, and hence son’s wife 
could not claim dower right in the 
property on the ground that she was 
not made a party to foreclosure suit. 
Rev.St.1933, 104-55-3.—Gigliotti vy. Al- 
bergo, 115 P.2d 791. 

Wyo. In action to quiet title, in- 
volving location of boundary line, the 
fact-that plaintiff had been and was 
in possession of land in dispute was 
“prima facie evidence’ of title, but 
such possessory title was not good as 
against one who could show better 
title—See Ben; Realty Co. v. Gothberg, 
109 P.2d 455. 

In action to quiet title involving 
boundary line dispute, evidence war- 
ranted trial court’s finding that de- 
fendants had shown better title—See 
mis Realty Co. vy. Gothberg, 109 P.2d 
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§ 
C.C.A.Tex, In action to quiet title to 


oO quiet title to de- 


by them from decedent.— » 


fi pet : aE 
mineral rights, granting defe 
motion to dismiss was error, ere 
instrument was on its face inoperative 
as a conveyance, and complaint al- 
leged that things to be done in order 
to make instrument effective as a 
conveyance were never done.—Jones v. 
Continental Bevel ee? 115 F.2d 731. 


Ga. In suit against second wife and 
sole heir at law of plaintiff’s deceased 
uncle to have title to described prop- 
erty decreed in plaintiff, by virtue of 
alleged agreement, charge on burden 
of proof, stating that meaning and 
effect of verdict for plaintiff would be 
that a decree would be entered declar- 
ing title in him, was not erroneous, on 
grounds that there was no prayer for 
specific performance, “necessary par- 
ties’? were not before the court, second 
wife was not'a party to alleged agree- 
mént, and that charge was unwarrant- 
ed by pleadings and evidence. Code 
1933, § 113-903, subd. 1.—Miller vy. 
Everett, 14 S.H.2d 449. 

nae Where defendants in suit to 
quiet title were pefmitted to withdraw 
counterclaim and parties were permit- 
ted to take further Bigs by which they 
might establish their possession of 
and title to the land, and no injustice 
resulted to plaintiff, and plaintiff failed 
to show both connected title to the 
commonwealth and possession which 
was incumbent upon him, dismissal of 
petition was not error. Ky.St. § 11.— 
Crawley v. Mackey, 143 S.W.2d 171, 283 
Ky. Tir. 
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Ky. Ordinarily, actual possession is 
necessary to maintain an action to quiet 
title, but where the defendant asserts 
title by counterclaim asking affirma- 
tive relief the court, notwithstanding 
plaintiff’s failure to show actual pos-. 
session, will consider the entire evi- 
dence and pass on the question of su- 
periority of title. Ky.St. § 11.—Craw- 
1 vy. Mackey, 143 S.W.2d 171, 283 Ky. 

Mo. The purpose of a ‘suit to quiet 
titie’ is to determine existing title to 
the land, and therefore any and all 
rights of any parties to the suit in the 
land in controversy may be. deter- 
mined in one suit, and a party has the 
right to rely on title acquired after 
the commencement of the action.—Lortz 
v. Rose, 145 S.W.2d 385. 


§ 248 

Cal.App. In action to quiet title, 
trial court’s finding that defendants 
were owners of beach land in question, 
subject to lease of oil company, with- 
out specifically finding whether defend- 
ants had record title or title based 
on adverse possession, was sufficient.— 
Den vy. Spalding, 104 P.2d 81, 39 Cal. 
App.2d 623. f 

Cal.App. In action for cancellation 
of note and trust deed, for declaratory 
relief in construing contract, for dam- 
ages for wrongfully clouding title of 
real property and for an accounting to 
determine whether plaintiffs were in- 
debted’ to defendants on account of 
money advanced, the findings were not 
uncertain or irreconcilable and, were 
sufficiently definite to support judg- 
ment cancelling the note and trust deed 
and quieting title to real property in 
plaintiffs and determining that plain- 
tiffs were not indebted to defendants.— 
Vaughan v. Roberts, 113 P.2d 884. 


§ 249 

N.M. In suit to quiet title, the ulti- 
mate fact to be ascertained, whether 
plaintiff’s knowledge was sufficient to 
put her on inquiry concerning defend- 
ant’s claim, was none the less a ‘“‘find- 
ing of fact’ because drawn as a con- 
clusion from other facts, whether the 
finding wag based on undisputed or 
conflicting testimony.—Christmas vy. 
Cowden, 105 ri pes 44 N.M. 517, 

Bit 


_ Ariz. In action to quiet title, party 
invoking the court’s jurisdiction is re- 
quired to do equity, and if unsatisfied 
balance is due a defendant-mortgagee 
or his assignee, court will not quiet 


tion.—Seeger v. Odell, 115 P.2d 977, 
prior opinion 108 P.2d 33. 

In action to set aside foreclosure sale, 
and to have title to realty quieted in 
plaintiffs except as to subleases in the 
“hands of innocent sublessees, and for 
n judgment for royalties, a restoration 
of the royalties received by the plain- 
tiffs was not necessary in order to en- 
title plaintiffs to recover, since the 
plaintiffs were not required to restore 
property which was rightfully theirs. 
—Seeger v. Odell, 115 P.2d 977, prior 
opinion 108 P.2d 88. 

Cal.App. In an action to quiet title, 

no affirmative relief can be granted un- 
til balance due as lien on the realty 
be paid or secured.—Silva v. Dias, 116 
Pi2ds 496: 
Iowa. An action to quiet title to 
realty could be brought by vendor’s 
successor against those claiming right 
to possession under a contract of pur- 
chase, though contract had not been 
forfeited or foreclosed in any legal 
manner, on theory that in an equitable 
action, equity had full power to give 
all relief necessary. Code 1939, §§ 
12382, 12388, 12889 et seq.—Utley vy. 
Boone, 299 N.W. 437, 230 lowa 979. 

La. Plaintiffs who claimed to be 
sole heirs of decedent who had owned 
realty could bring statutory suit to es- 
tablish title to the realty which was 
not in actual physical possession of 
plaintiffs or defendants, without bring- 
ing direct action attacking judgment in 
an ex parte proceeding which recog- 
nized certain parties as heirs of de- 
cedent and decreed such parties to be 
owners of the realty in controversy, on 
which judgment defendants based their 
claim of title. Act No. 38 of 1908.— 
AN Wil v. Powell, 1 So.2d 677, 197 La. 
40 


Mont. Where mortgagee had paid 
taxes on mortgaged land, but had 
failed to seek enforcement of mortgage 
lien until mortgage debt was barred 
by limitations, mortgagor was not en- 
titled to decree quieting title to land 
involved until she had reimbursed 
mortgagee for amount of taxes paid. 
Rev.Codes 1935, $s 8264, 8267, 9029.— 
Swingley v. Riechoff, 112 P.2d 1075. 

N.M. Where grantors brought ac- 
tion to quiet title to mineral interests 
on theory that deed was void because 
of unauthorized change in name of 
grantee before delivery, and to cancel 
deed, the grantors were justified in 
holding consideration received by them 
until question of title could be settled 
in court.—Mosley v. Magnolia Petrole- 
um Co., 114 P.2d 740, 45 N.M. 230. 


To maintain an action to quiet title 
to an interest in mineral rights ‘and 
to cancel deeds fraudulently obtained 
from escrow holder without compli- 
ance with escrow agreement and _ there- 
after materially altered, record title 
_ owners were not required to tender to 
anyone consideration received for an 
abortive sale of mineral rights, from a 
_person who claimed no interest in the 
property, but court might require it 
on equitable  principles.—Mosley  v. 
Magnolia Petroleum Co., 114 P.2d 740. 
45 N.M. 230. ; 

N.D. Where vendee instituted action 
to quiet title and for judgment declar- 
ing that vendor had no lien on the 
land for unpaid purchase price, court 
of equity would not entertain his claim 
until vendee offered to do equity by 
paying the amount of installments of 
the purchase price already due.—Wag- 
ner v, Stroh, 294 N.W. 195.. 
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C.C.A.Mo. Under Lllinois law as an 


- incident to a proceeding to quiet title, 
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i . v. Thompson, 12 
Generally, when a plaintiff seeks to 
quiet title in equity to land not in his 
possession but in possession of a de- 
fendant claiming adverse title, plaintiff 
may as incidental relief demand judg- 
ment for costs, for writ of possession, 
for injunction against waste, for an ac- 
counting for products of the land taken 
by the adverse claimant in possession 
and for damages for trespass.—Ohio 
Oil Co. v. Thompson, 129 F.2d 831. 
C.C.A.N.C. Where plaintiffs in action 
to quiet title to North Carolina lands 
prayed for general relief and specifical- 
ly asked that the rights of all of the 
parties be determined, and defendant, 
a public service corporation, relying 
on the right of eminent domain, as- 
serted its right to flood lands in which 
laintiffs owned mineral interests in 
erogation of plaintiffs’ right of ac- 
cess, damage resulting to plaintiffs 
from such flooding was required to be 
ascertained as in a suit for condemna- 
tion, even though assessment of dam- 
ages was not specifically asked in the 
pleadings. Code N.C.1939, § 1743.— 
wane Power Co. v. Toms, 118° F.2d 


Or. In suit to quiet title to meander 
land on shore of a navigable body of 
water, wherein plaintiff claimed title 
by virtue of a deed from State. Land 
Board and defendants attacked deed as 
having been procured by misrepresen- 
tation in disregard of -statutory right 
of preference given to riparian owners, 
deed from State Land Board would not 
be invalidated because the board was 
not a party to the suit. Code 1930, § 
60-312.—Darling v. Christensen, 109 P. 
2d 585. 

Pa.Com.Pl. Whenever a deed or oth- 
er instrument may be vexatiously or 
injuriously used against a party after 
evidence to impeach or invalidate is 
lost or which may throw a cloud or 
suspicion over his title or interest, eq- 
uity will afford relief by declaring the 
instrument to be null and void and di- 
recting it to be delivered up and can- 
celled, and if recorded, by directing 
the decree to be recorded and a nota- 
tion of the decree be entered on the 
margin of the record of the instrument. 
—Adams v. Rosenfeld, 30 Del.Co. 396. 


§ 258 

C.C.A.N.M. In action to quiet title 
and to cancel of record an oil and gas 
lease covering land and to recover dam- 
ages for clouding plaintiff’s title by 
execution and recordation of such lease, 
where court found that lease was given 
and acquired willfully, maliciously and 
not in good faith and without any 
right or authority to incumber plain- 
tiff’s title, evidence sustained judgment 
awarding plaintiff damages in sum of 
pte singer ae Sk v. Campbell, 115 F.2d 


Ky. In action to quiet title to land 
and for damages alleged to have re- 
sulted from defendants’ having stopped 
plaintiff from removing timber from 
the disputed land, evidence that plain- 
tiff had sold timber to third party, 
who had cut practically all the timber 
but had not removed all of it when he 
was asked by one of defendants not 
to cut any more timber or to remove 
what had been cut, was insufficient to 
support verdict for $55 damages, but 
at most entitled plaintiff to only nom- 
inal damages.—Bell v. Uwyford, 145 
S.W.2d 55, 284 Ky. 481. 

Tex|\Civ.App. In suit to recover dam- 
ages sustained as result of cloud upon 
title to realty, recovery can only be had 
for special damages as_ distinguished 
from genera] damages.—McCollum BHx- 
piox ation Co. v. Reaugh, 146 S.W.2d 


In determining whether damages 
should be awarded as result of cloud 
on title to realty, proper method is 
such a measure as would compensate 
for the loss or prejudice suffered.— 
McCollum Exploration Co. v. Reaugh, 
146 S.W.2d 1109. 

Where owners of tract of realty were 
unable to accept an offer for oil and 


less value of a 
time of trial, and fact that clo 
not been removed from tract ai 
of trial would be one of the eler 
considered in determining prese: 
of a lease.—McCollum_ Explorati 
v. Reaugh, 146 8.W.2d 1109. © 
Where owners of tract of realty 
unable to accept an offer for 
gas lease because of spurious | 
gas lease which was recorded, — 
holders of spurious lease did not a 
any claim to a two-sixths undi 
interest in the tract, owners | 
two-sixths undivided interest eel 
recover damages from holders 0: 
ous lease, notwithstanding that pe 
making offer to lease tract would 
do so unless he could secure a 
on all interests.—McCollum 
tion Co. v. Reaugh, 146 S.W. 
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Le 


the plaintiff, and defendant ‘Al 
judgment for costs, for wilt off 
sion, for injunction against w: 
an accounting for products of | 
taken by the plaintiff and for | 
for trespass.—Ohio Oil Co. v. | 
son, 120 F.2d 831. Ns 


Idaho. In_ action to 


had title and were entitled to po 
sion but did not by cros mM 
or otherwise ask for affirm 
lief, title could not be quieted 
fendants.—Rexburg Lumber 
Purrington,.113 B.2d 511... , 


Mo. Where petition in -quie 
action specifically described r 
dispute by metes and bounds, | efer 
ants’ pleading which contained no s 
arate statement of defenses and C01 
terclaims, but alleged that part 0: 
surveyed included a part which © 
been sold to defendants and their | 
tors and that all of land claim 
plaintiffs was property of defenda 
and. whose prayer was restricted 1 
“that portion of the lands claimed by 
plaintiffs”, was an ‘‘answer’’ 
a “counterclaim” : 
a judgment adjudging title in d 
ants to realty not described in 
tiffs’ petition. Mo.St.Ann. §§ 777, 
1520, 1521, pp. 1022, 1119, 1682, 
—Clark vy. Heckerman, 142°S.W.2 

Where plaintiffs in quiet title a 
admitted sufficiency of evidence to su 
port defendants’ title to more than 2 
acres of land and plaintiffs stated 1 
the two tracts specifically deser 
in their petition aggregating so 2 
acres constituted a part of such 200° 
acres, title to such 23 acres was prop- 
erly adjudged to be in defendants. M 
St.Ann. §§ 777, 849, 1520, 1521 
1022, 1119, 1682, 1698.—Clark vy. 
erman, 142 S.W.2d 35. 

Mo. Where, in defense to actio 
set aside sheriff’s deed to land so. 
under execution, defendant filed a 
cross-bill asking that title to land be | 
decreed in defendant as purchaser, aft- 
er commencement of action, at sal 
under foreclosure of a mortgage, whic 
constituted a prior lien on the land 
and plaintiff, who admitted such pu 
chase, was unable to avoid the effe 
thereof and made no effort to have 
the cross-bill stricken, the court in the 
exercise of its equitable powers prop- 
erly treated the action as a “suit to 
quiet title’ to realty and granted the 
affirmative relief asked by defendant’s 
SNe ea Deo v. Rose, 145 S.W.2d 

Mo. In suit to quiet title to land, in 
which defendant sought to have herself 
declared owner in fee of land and 
prayed an accounting, where defendant — 
was found to be owner of land, render- — 
ing judgment for defendant for amount — 
land earned on a crop-sharing basis, — 
rather than ascertaining reasonable 


ash value thereof, was not error.— 
Hoffman v. Hogan, 152 S.W.2d 1046. 
In suit to quiet title and for an ac- 
- counting, wherein defendant was found 
_ be owner of land, assessment against 
laintiff of rents under judgment on 
1eory that he did not immediately aft- 
judgment was entered deliver pos- 
sion of land to defendant was im- 
proper, where it appeared that actual 
possession of land was in tenants under 
rental contracts with plaintiff, and that 
defendant thereafter ratified such rent- 
al contracts and, through such ratifica- 
tion, received full benefit of rental con- 
racts and whatever work had been 


ny 


erformed thereunder.—Hoffman y. Ho- 


Eecd) § 287 ae 
.A.Mo. Generally, when a plaintiff 
seeks to quiet title in equity to land 
ot in his Saseacne pate but in possession 
defendant claiming adverse title, 
tiff may as incidental relief de- 
L judgment for costs, for writ of 
ssession, for injunction against 
ste, for an accounting for products 
he land taken by the adverse claim- 
in possession and for damages for 
ass.—Ohio Oil Co. v. Thompson, 
EF 


if laintiff, an 


for co 


issioner’s deed to defendant as 
on plaintiff’s title to land con- 
d, where plaintiff's muniments of 
‘le, attached to complaint as exhibits, 
for more land than complaint 
d that she owned, decree award- 
laintiff all of land called for by 
ich exhibits was not erroneous be- 
it awarded her more land than 
claimed in complaint.—Smith vy. 
Turner, 150_S.W.2d 29. , 
Cal.App. In action for cancellation 
ote and trust deed, for declaratory 
ef in construing contract, for dam- 
ges for wrongfully clouding title of 
eal property and for an accounting to 
etermine whether plaintiffs were in- 
ted to defendants on account of 
money advanced, the findings were not 
uneertain or irreconcilable and were 
were sufliciently definite to 
judgment cancelling the note and trust 
d and quieting title to real property 
plaintiffs and determining that 
tiffs were not indebted to defend- 
—Vaughan v. Roberts, 113 P.2d 


4, 33 

daho. A decree quieting title to 
d is void unless the description can 
be ascertained from the record.—Nor- 
je vy. Fleming, 112 P.2d 482. 


cy. The period of limitations 
through which plaintiffs’ title by ad- 

__—-yerse possession might have been ripen- 

ing was suspended during the 17 

years the action to quiet title was 

pending, and by judgment in such ac- 
tion adverse to plaintiffs, plaintiffs’ 
 elaim was denied.—Warfield Natural 

- Gas Co. vy. Ward, 149 S.W.2d 705, 286 
BIS Vs <0. 

Pa.Com.Pl. Where in quiet title suit, 
the residence of the defendant is un- 
known, the court may direct service by 

ublication under the Act of April 6, 
miso, Pol. 387, 12 P.S.'§' 1254 et seq. 
Costs, in such case, will be directed 
- to be paid by plaintiff—Adams y. Ros- 
 enfeld, 30 Del.Co, 396. 


QUO WARRKANTO 


mire ace sé 
Bh Mo, A writ of ‘quo warranto” is in 
the nature of a writ of right for the 
- King, against him who claims or 
usurps any office, franchise, or liberty, 
to inquire by what authority he sup- 
ports his claim, in order to determine 
the right.—State ex inf. McKittrick v. 
Murphy, 148 8.W.2d 527. 

The writ of “quo warranto” is not a 
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substitute for mandamus 


or injunct 


onction — 
nor for an appeal or writ of error, and 


is not to be used to prevent an im- 
proper exercise of power lawfully pos- 
sessed, and its purpose is solely to 
prevent an officer or corporation or 
persons purporting to act as such from 
usurping a power which they do not 
have.—State ex inf. McKittrick v. Mur- 
phy, 148 S.W.2d 527. 

Ohio. ‘Quo warranto” is a preroga- 
tive writ, to be employed to shield the 
sovereignty of the state from invasion 
and to prevent abuse of corporate pow- 
ers, but it should not be employed at 
instance of a competitor for purpose of 
preventing competition, and being of 
an extraordinary nature, should be 
used generally with caution and discre- 
tion and in the public interest.—State 
ex rel. Herbert v. Standard Oil Co., 35 
N.E.2d 437, 1388 Ohio St. 376. 

Wash. The prosecuting attorney had 
right to institute quo warranto proceed- 
ings against county commissioner on 
ground of rendition of judgment 
against commissioner for breach of his 
official bond, without first submitting 
the matter to board of county commis- 
sioners for a declaration of vacancy 
in office. Rem.Reyv.Stat. § 9950.—State 
ex rel. Austin v. Superior Court for 
Whatcom County, 106 P.2d 1077. 


§8 

Fla. If challenged municipality ac- 
tually existed as either a de jure or a 
de facto municipality, suit to enjoin 
municipal taxation on ground that the 
municipalit was not legally incor- 
porated and did not exist in law could 
not be maintained, and remedy was by 
quo warranto by the attorney general. 
—Heyward y. Hall, 198 So. 114. 

Fla. The invalidity of incorporation 
of certain lands in city of Ormond by 
statute creating and defining territorial 
boundaries of such city can be judicial- 
ly determined only in quo warranto 
proceedings brought in Attorney Gen- 
eral’s name, not in suit by owners of 
such lands to enjoin city from selling 
stock of liquor kept by corporate plain- 
tiff on its land for sale without city 
license and levied on under distress 
warrant issued by city. Sp.Acts 1931, 
ec. 15401.—Riviera Club v. City of Or- 
mond, 2 So.2d 721. 

N.Y.App.Div. A court of equity was 
without jurisdiction to try question 
of right of defendant to act as vice 
president and secretary of a domestic 
corporation. Civil Practice Act, 
1208.—Marfran Realty Corporation v. 
aan, 25 N.Y.S.2d 486, 261 App.Div. 
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N.Y.Sup. The validity or legality of 
formation or organization of fire dis- 
trict by two town boards cannot be 
raised or questioned by private individ- 
ual in proceeding by district board of 
fire commissioners to legalize and con- 
firm proceedings for issuance of dis- 
trict bonds, but legal action in nature 
of quo warranto is appropriate, if not 
only, remedy to test legality of munici- 
pal corporation. General Municipal 
Law, §§ 22 et seq., 24; Town Law, § 
170 et seq.—Petition of Board of Fire 
Com’rs. of Columbia-Litchfield Fire 
Dist., 29 N.Y.S.2d 605, 

Okl. The legal existence and validity 
of the organization of a union graded 
school district could not be determined 
by action for injunction but could be 
presented and determined only in an 
action in the nature of quo warranto 
presented in name of the state by its 
legal representative-—Thomas v. Daw- 
son. 115 P.2d 186. 

Pa, Where controversy ‘involved es- 
sentially the right to exercise powers 


of school directors, as between two 
rival sets of claimants, controversy 
presented a question which could 


properly be decided only in an action 
of quo warranto.—Driskel vy. O’Connor, 
15 A.2d 366, 339 Pa. 556. 


Pa.Com.Pl. Quo warranto is the ex- 
clusive remedy to determine the right 
of a public official to hold his office.— 
Commonwealth vy. Peoples, 30 Del. 80, 

Pa.Com.Pl. Equity does not have ju- 
risdiction where the sole question in- 
volved is the right to a public office, 
The remedy is exclusively by quo war- 


borough officials to a 


~Pa.Com.Pl. Wher 


appear with, books — 
and papers, and answer of officials as 
in rule to show cause denied that peti- 
tioners were authorized as auditors, 
and naming others as such, but no 
depositions offered on _ either side. 
Question of right to hold borough office 
must be determined in quo warranto.— 
Petition of Auditors of Borough of 
Nuangola, 34 Luz.L.Reg.Rep. 321. 

Pa.Com.Pl. The County Controller 
cannot question the right of a public 
official to serve in his office in any 
other proceeding except quo warranto. 
The duties of the County Controller 
are exclusively set forth by statute 
and have been outlined and defined by 
the appellate Courts of the Common- 
wealth on several occasions. He is the 
head bookkeeper and his office is to 
see that the various departments do 
not exceed their appropriations nor 
apply them to purposes not within 
their proper scope.—Bowers v. County 
Controller, 8 Sch.Reg. 1. 

Tex.Civ.App. A contestant challeng- 
ee election of school trustee seeking 
judgment declaring contestant to be 
duly elected trustee was not required 
to proceed in quo warranto, but could 
maintain election contest, since relief 
by quo warranto was simply a concur- 
rent remedy.—Shaw v. Taylor, 146 S. 
W.2d 452. 

§ 10 


Fla. Quo warranto proceedings in 
name of state upon relation of attor- 
ney general, joined by property own- 
ers as co-relators, is the proper rem- 
edy to inquire into usurpation of a 
publie franchise by or through unlaw- 
ful authority.—City of South Miami_v. 
State ex rel. Gibbs, 197 So..109, 143 — 
Fla. 524, 

Ill. Under statute permitting the 
bringing of a quo warranto proceeding 
when any corporation does or omits to 
do any act which amounts to a sur- 
render or forfeiture of its rights and 
privileges as a corporation or exer- 
cises powers not conferred by law, the 
word ‘corporation’ includes a munici- 
pal corporation, and hence quo war- 
ranto was the proper proccening to 
test the validity of an act under which 
the village of Wilmette adopted an an- 
nexation ordinance. Smith-Hurd Stats. 
Cree 408b; c¢.. 112, § 9 et sea; 
Smith-Hurd Stats.Const. art. 4, § 13.— 
People ex rel. Gage y. Village of Wil- 
mette, 31 N.E.2d 774, 375 Ill. 420. 


Mo. The word ‘franchise’ in rule 
that writ of quo warranto is not di- 
rected to officer as such but to person 
holding office or exercising franchise 
means a special privilege conferred by 
government on individuals and not be- 
longing to citizens generally by com- 
mon right, and the powers granted by 
law to public officers and agencies of 
government, and a royal privilege or 
branch of the King’s prerogative sub- 
sisting in the hands of a subject.— 
State ex inf. McKittrick v. Murphy, 
148 S.W.2d 627. 
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Ala. Statutory quo warranto is ap- 
propriate remedy to test existence of a 
de jure office, the same as to oust a 
usurper intruding into an office, and in 
adjudicating existence of such office vel 
non, the court may determine corsstitu- 
tionality of fact purporting to create 
office.—Corprew v. Tallapoosa County, 
3 So.2d 53. 

_Conn. A quo warranto proceeding 
lies only to test defendant’s right to 
hold. office de jure.—Alcorn ex rel. 
Hoerle v. Thomas, 17 A.2d 514, 227 
Conn, 426, 

Unless the right of superintendent of 
schools, against whom quo warranto 
proceeding was brought, stemmed from 
legal title to the office, judgment was 
required to go against him.—Alcorn 
ex rel. Hoerle vy. Thomas, 17 A.2a.514, 
127 Conn. 426, 

A superintendent of schools appoint- 
ed by board of education of town pur- 
suant to authority of statute providing 
that a board of education of each town 
shall provide for supervision of schools 


mig ty" 


‘cessor was appointed, 


xceed thre Ss, was not, after 
ation of his term, entitled to hold 
office until a successor was ap- 


= pointed, and quo warranto proceeding 


lay to test superintendent’s right to 
hold office de jure and to oust him. 
Gen.St.Supp.1935, § 248c—Alcorn ex 
rel. Hoerle y. Thomas, 17 A.2d 514, 127 
Conn. : 426. 

Conn. A _ superintendent of schools 
appointed by board of education of 
town pursuant to authority of statute 
providing that a board of education of 
each town shall provide for supervision 
of schools by a superintendent and 
shall fix his salary and term of office, 
which shall not exceed three years, 
was not, after expiration of his term, 
entitled to hold his office until a suc- 
and quo war- 
ranto proceeding lay to test superin- 
tendent’s right to hold office de jure 
and to oust him. Gen.St.Supp.1935, § 
243¢e.—Alecorn ex rel. Hoerle v. Thomas, 
17 A.2d 514, 127 Conn. 426. 

Where defendant’s title to office was 
properly challenged and he had no 
right to it de jure, plaintiff as a proper 
party to proceeding was entitled to 
judgment that defendant be ousted and 


excluded therefrom.—Alcorn- ex rel. 
Hoerle v. Thomas, 17 A.2d 514, 127 
Conn. 426. 


_Fla. Writ of quo warranto to test 
right of defendant to exercise and per- 
form powers and prerogatives of chair- 
man of board of county commissioners 
in and for Calhoun county was denied. 
—State ex rel. Watson y. Clements, 1 
So.2d 186.- 


Ind. An action by the state on the 
relation of city to compel defendants 
to deliver waterworks plant property 
in defendants’ control to city could not 
be maintained as an action in quo war- 
ranto, where it wag made clear by com- 
plaint that no public office was involved. 
Burns’ Ann.St. § 3-2001.—State ex rel. 
way of Loogootee v. Larkin, 33 N.H.2d 


Minn. The writ of “quo warranto” 
was not allowable to prevent the pur- 
chase of material for military uniforms 
by the Commissioner of Administration 
without competitive bidding, and the 
expenditure of public funds by the 
state auditor, since the writ is not al- 
lowable as preventive of or remedy for 
official misconduct and cannot be em- 
ployed to test the legality of the official 
action of public or corporate officers. 
Mason’s Minn.St.1927, §§ 2399, 2404, 
2407; Mason’s Minn.St.Supp.1940, § 
53-18e—State ex rel. Lommen v. Gray- 
lin, 295 N.W. 654. 


Miss. In order to maintain proceed- 
ing in nature of quo warranto to try 
right to public office, it must appear 
that the respondent is in actual pos- 
session and use of the office in ques- 
tion, and it is not sufficient for the in- 
formation to show that the respondent 
lays some claim to the office without 
usurpirg the functions thereof. Code 
1930, § 3053 et seq.—O’Neal v. Fairley, 
200 So. 722. 

One legally elected to fill yacancy in 
office and making required bond and 
taking oath of office would not be en- 
titled to judgment of court awarding 
him possession of office unless there 
was some one holding the office not 
entitled so to do. Code 1930, § 3053 et 
seq.—O’Neal v. Fairley, 200 So. 722. 

Where office of member of county 
board of supervisors was vacant and 
no one was exercising its functions but 
two candidates contended that they had 
right to do so, neither had right to re- 
sort to quo warranto. Code 1930, §8$§ 
2881, 3053 et seq.; Const.1890, § 136. 
—O’Neal vy. Fairley, 200 So. 722. 


Mo. An officer exercising functions 
under powers lawfully conferred on 
him by Constitution or statute, and at 
the same time attempting to exercise 
other functions which lie beyond scope 
of powers conferred on him by law, 
may be ousted by quo warranto from 
exercise of the usurped powers, and 
still allowed to retain his office and 
perform the function with which he is 


< v. Murphy, 148 S.W.2 
Where Constitution or st. 
formity therewith intrusts officer with 


tion and he proceeds to perform such 
function in manner contrary to law, 
there is no usurpation and quo warran- 
to will not lie, but where officer steps 
entirely outside the scope of his au- 
thority to exercise function which nei- 
ther Constitution nor statute has in- 
trusted to him, remedy by quo war- 
ranto is available-——State ex inf. Mc- 


Kittrick v. Murphy, 148 S.W.2d 527. 


Mo. “Quo warranto” will lie against 
a county officer who has been legally 
elected or appointed to office in the first 
instance but has forfeited his office by 
misconduct.—State ex inf. McKittrick v. 
Murphy, 148 S.W.2d 527. 

N.J. An information in nature of 
quo warranto may be filed as a matter 
of right by one who contends that he 
has title to a municipal office, the claim 
being that respondent usurps, intrudes 
into, or unlawfully holds or executes 
the _ office. N.J.S.A. 2:84-7.—Van 
Brookhoven y. Kennedy, 17 A.2d 152, 
125 N.J.L. 507, affirming 14 A,2d 789, 
125 N.J.L. 178. 

Pa.Super. Under statutory provi- 
sions respecting the filing and audit- 
ing of expense accounts of candidates 
for public office and certifications to 
District Attorney and Attorney General 
of matters involving violations of Elec- 
tion Code, the Legislature did not con- 
template that every passive act or 
omission should automatically visit up- 
on candidates the drastic penalties of 
eriminal prosecution and quo warranto 
proceedings but contemplated such pen- 
alties only upon a showing of fraud 
or corruption. 25 P.S. §§ 3221(e), 3227 
(a), 3281(c), 8232, 3542, 3544, 3550- 
3552.—In re Laub, 21 A.2d 575.' 

Pa.Com.Pl. Quo warranto is a prop- 
er proceeding in which to test a sher- 
iff’s right to maintain his residence 
in the county jail—Commonwealth ex 
rel. v. Elliott, 40 D. & C. 665. 


Pa.Com.Pl. Quo warranto is em- 
ployed only to test the actual right to 
office and can afford no relief for offi- 
cial misconduct nor be employed to 
test the legality of the official action 
of a public officer, unless such miscon- 
duct works a forfeiture of the office.— 


Commonwealth v. Peoples, 30 Del.Co. 
210. 
Pa.Com.Pl. The 66th section of the 


Act of March 31, 1860, P.L. 382 pre- 
scribing a forfeiture of office by officials 
who commit certain unlawful acts is 
repealed or superseded by § 682 of the 
Criminal Code of 1939, 18 P.S. § 4682, 
which prescribes such forfeiture only 
after conviction for the crime, and 
hence quo warranto will not lie until 
after such conviction.—Commonwealth 
vy. Peoples, 30 Del.Co. 210 


Pa.Com.Pl. Quo warranto, would not 
lie to prevent directors of merged 
school district from performing any 
administrative acts, as title to the office 
of director in School District B is in- 
cident to the leading question of wheth- 
er merger was valid from the begin- 
ning.—Thomas v. County Board of 
School Directors and Hlmhurst School 
Directors, 41 Lack.Jur. 177. 


§ 14 
N.J.Ch. The remedy for judicial de- 
termination of the right to office in a 
religious corporation in New Jersey is 
by quo warranto. N.J.S.A. 2:84-1.— 
Scott v. Cholmondeley, 18 A.2d 617, 129 
N.J.Eq. 152. 


Quo warranto is the appropriate rem- 
edy to test title to office in a corpora- 
tion, public or private—Scott v. Chol- 
penedeley 18 A.2d 617, 129 N.J.Hq. 


The rule that one complaining of 
illegality, of another’s election to of- 
fice must first show, on quo warranto, 
that he himself has legal title to that 
office, was inapplicable to action by 
church members to test pastor’s right 
to office where no one else claimed such 


office. N.J.S.A. 2:84-1.—Scott v. Chol- 
meen celey 18 A.2d 617, 129 N.J.Eq. 


; 627. 
atute in con- i i er 
t sues in behalf of state against 
performance of a governmental func- 


Me. The writ o war’ 
an information in nature there 
who claims or usurps a public office t 
which he is not entitled, to inquire b 
what authority he supports his clai 
or sustains his right, and the 
ceeding is instituted by the attorne 
general on his own motion or a th 
relation of any person, but on attor 
general’s official responsibility. 
St.1930, c. 116, § 21.—Burkett 
Leach y. Ulmer, 15 A.2d 858, 
At common law, quo warranto | 
ceedings to try title to an_ office a 
confined to public offices—Burkett 
rel. Leach y. Ulmer, 15 A.2d 858. 
A party nomination at a_ prima. 
election is not a : 


“public office’, 
title to which the state, by its atto 
general, could try by quo warran 
Rey.St.1930, c. 116, §§ 21, 22.—Burke 
ex rel. Leach v. Ulmer, 15 A.2d 8! 
Pa.Com.Pl. Quo warranto under th 
Act of June 14, 1836, P.L. 621, sec, 
12 P.S. § 2022) is a’ proper procedure 
to challenge the right of an alderman 
to hold office because of alleged © 
tions of the election laws while a can 

didate therefor; the procedure fo: 
moval under article VI, sec. 4, of 
Constitution applies only to Temov: 
for offenses occurring while in office 
Commonwealth v. Owen, 39 D. & C 
54 York 69. Siew 
Pa.Com.Pl, Quo warranto is {1 
proper remedy to test the right | 
membership in a Housing Authority. 
In re Chester Housing Authori j 
Del, 25. Be 
§ 16 ; 


Cal. Quo warranto would lie to 
city judge of city of the sixth 
from office on ground that his ac 
ance of the office of city attorney 
terminated his right to hold { 
city judge. Code Civ.Proe. § 8 
People, on Complaint of Chapma 
Rapsey, 107 P.2d 388, prior op 
96 P.2d 1000. i 
The writ of “quo warran 
an information in nature thereo 
sues in behalf of state agains 
who claims or usurps a public offi 
to which he is not entitled, to in 
quire by what authority he suppor 
his claim or sustaing his right, and t 
proceeding is instituted by the attorney 
general on his own motion or at th 
relation of any person, but on attor 
general’s official responsibility. 
St.1930, ¢. 116, § 21.—Burkett ex 
Leach y. Ulmer, 15 A.2d 858. ee: 


N.J.Sup, An information in nature — 
of quo warranto may be filed as a mat. 
ter of right by one who contends th 
he has title to a municipal office, t 
claim being that respondent usurps, 
trudes into, or unlawfully holds or 
ecutes the office. N.J.S.A. 2:84-7.— 
Brookhoven vy. Kennedy, 14 A.2a 
125 N.J.L. 178, affirmed 17 A.2d 1 
125 N.J.L. 507. 

§ 17 oy 


Fla. Where an attempt was made t 
establish drainage district under st 
utes and for many years thereafter dis- 
trict was operated and was recogn a 
as having at least a de facto existence 
with jurisdiction and powers, pursuant — 
to which contractual and other rights | 
had been acquired but had not been 
fully discharged, a writ in quo war- 
ranto challenging the existence of the — 
district and authority of its officers ~ 
would be denied.—State, by Watson, y. — 
Covington, 3 So.2d 521. wet 

§ 18 | 

Mo. In the case of a private corpo- 
ration, ‘quo warranto’”’ will lie where 
the company has abused or failed for a 
long time to exercise its franchise on 
theory that franchise has ceased to ex- 
ist and has become forfeited because 
of misconduct of corporation.—State ex 
inf. McKittrick v. Murphy, 148 S.W. 
2d 527. s 
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§ 

Mo. The writ of “quo warranto” is 
not a substitute for mandamus or in- 
junction nor for an appeal or writ of 
error, and is not to be used to prevent 
an improper exercise of power lawful- — 
ly possessed, and its purpose is solely 


eet: 

in officer or corpora 

purporting to act as such from 
ng a power which they do not 
State ex inf. McKittrick v. Mur- 
148 S.W.2d 527. 
Com.Pl. Quo warranto under the 
f June 14, 1836, P.L. 621, sec. 2, 
.S. § 2022, is a proper procedure 


is ce because of alleged viola- 
ons of the election laws while a can- 
date therefor; the procedure for re- 
provided by the Act of May 27, 
~P.L. 400, as amended by the Act 
ay, 2929, P.L. 1581, 13 P:S.§ 31, 
es only to removal for intemper- 
, neglect of duty, malfeasance, or 
isfeasance, while in office—Common- 
ealth vy. Owen, 39 D. & C. 169, 54 


§ 20 

The statute, authorizing a cir- 
dge to direct that an action in 
ture of quo warranto be brought 
he believes that certain acts can 
oved, vests power in the judge 
in the court to order the coun- 


ng the solicitor to proceed. Code 
‘Tit. 7, § 1137.—Wenzel vy. State 
owell, 3 So.2d 26. 

One rightfully entitled to of- 
ngfully claimed and withheld 
nother is not required to go 
h formality of complying with 
nirements for induction into office 
‘condition precedent” to action in 
ure of quo warranto to try title to 
e. CS. § 885.—Osborne vy. Town 


Quo warranto to test the 
any public office within the 
ust issue at the suggestion of 
district attorney Commonwealth y. 
es, 30 Del. 80. 


A ai § 23 
J. A relator who claims title to a 
il office and charges that an- 
unlawfully holds it need not 
eave of Supreme Court to exhibit 
formation in nature of a quo war- 
in name of Attorney General, 
ch practice is properly invoked 
a person, himself a stranger to 
complains that a named respond- 
ure or unlawfully holds any 
yr franchise in the state. N.J.S.A; 
—Van Brookhoven vy. Kennedy, 
152, 125 N.J.L. 507, affirming 
A2d 789, 125 N.J.L. 178. 


f it 
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‘anto in name of Attorney General, 
it such practice is properly invoked 
en a person, himself a stranger to 
fice, complains that a named respond- 
t usurps or unlawfully holds any 
or franchise in the state. N.J. 
2:84-1.—Van Brookhoven vy. Ken- 
y, 14 A.2d 789, 125 N.J.L..178, af- 
firmed 17 A.2d 152, 125 N.J.L. 507, 
Pa.Com.Pl. A writ of quo warranto 
may issue with leave of court in term 
time or of a judge in vacation. This 
is sufficiently complied with by the 
motion which is made, and the allow- 
ance of the writ without a hearing.— 
Commonwealth y. Keech, 54 York 169. 


=H § 24 

_ Ala. Under statute authorizing a 
circuit judge to direct that an action in 
nature of quo warranto be brought 
when he believes that any of the acts 
specified in preceding section of statute 
can be proved, it is contemplated that 
judge shall have advance information 
leading him to believe that charge can 
be proven and that proceeding will be 
‘or publie good. Code 1923, § 9933.— 
Owen vy. State ex rel. Bailes, 200 So. 
2, 240 Ala. 582. 

_A preliminary affidavit filed with cir- 
-euit judge containing specification of 
facts was properly made the means of 
giving judge advance information upon 
which to act in ordering that a quo 
warranto proceeding be commenced 
against unlicensed chiropractor, and it 


bi 
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was no objection to 

person who ‘made affid 
made a relator, Code 1 
9938.—Owen y. State ex re 
So. 412, 240 Ala. 582. é 

Pa.Com.Pl. A party respondent to a 
writ of quo warranto must have a 
hearing before he is put to answer.— 
Commonwealth vy. Keech, 54 York 169. 

Under Rule 116, of the Court_ of 
Common Pleas of York County, Pa., 
a respondent to a writ of quo warranto 
cannot enter in the prothonotary’s office 
a rule to show cause why he should 
not have a preliminary hearing.—Com- 
monwealth v. Keech, 54 York 169. : 

Rules entered in the prothonotary’s 
office by respondents to writs of quo 
warranto to show cause why they 
should not have preliminary hearings, 
were discharged where previously they 
had moyed to quash the writs and had 
filed their answers.—Commonwealth v. 
Keech, 54 York 169. 

After a respondent to a writ of quo 
warranto has filed his answer to it, it is 
too late to move for a preliminary hear- 
ing.—Commonwealth v. Keech, 64 York 
169. ; 
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Ala. The authority to order the in- 
stitution of quo warranto proceedings 
without security for costs to restrain 
defendant from treating diseases by 
chiropractics without a certificate of 
qualification is not conferred on the 
judge of the county court of Morgan 
county by the act creating that court 
or the amendments thereto, and that 
court erred in overruling defendant’s 
motion 'to’ quash the writ and to dis- 
miss the proceedings. Code 1940, Tit. 7, 
§ 1137; Loc.Acts 1930, pp. 139-144.— 
wepyet v. State ex rel. Powell, 3 So.2d 


Ill.App. A quo warranto proceeding 
to require village officers to show cause 
why they were exercising the right to 
be officers, which proceeding was based 
on theory that petition filed in county 
court pursuant to which election for 
organization of village was held did 
not contain requisite number of signa- 
tures, was properly dismissed where 
during pendency of proceeding, Gen- 
eral Assembly passed a validating act 
for purpose of validating proceedings 
resulting in organization of village. 
Smith-Hurd Stats. c. 24, § 358n.—Peo- 
ple ex rel. Dosch v. Wise, 32 N.H.2d 
328, 308 Ill.App. 389, transferred 29 
N.E.2d 514, 374 Ill. 298. 

Ii.App. Where defeated candidate to 
fill vacancy in municipal court bench 
of Chicago had ample opportunity be- 
fore regular judicial election to at- 
tempt to compel Board of Election 


923,) 
1, Bailes 


Commissioners, which had reduced 
voting precincts in accordance with 
statute, to open all precinct polling, 


places but stood by and took no ac- 
tion until election had been held and 
he was defeated by a majority of 197,- 
000 votes, defeated candidate could not 
maintain quo warranto proceeding 
challenging .validity of election of his 
opponent on ground that election was 
conducted in only 648 out of total of 
3,648 regularly established precincts 
in Chicago. Smith-Hurd Stats. ec. 46, 
§ 180.—People ex rel, Elder v. Quilici, 
3 N.E.2d 492, 309 Ill.App. 466. 
Pa.Com.Pl. A motion by a respond- 
ent to a writ of quo warranto to quash 
the writ affords him an opportunity to 
be heard before he is put to answer as 
well as a rule to show cause why the 
writ should not issue—Commonwealth 
vy. Keech, 54 ten aks 
34 


N.J.Ch. The Supreme Court has al- 
ways had a wide and broad discre- 
tion to grant permission to a desiring 
relator under the quo warranto statute. 
N.J.S.A. 2 :84-1.—Scott v. Cholmondeley, 
18 A.2d 617, 129 eer 162. 


Mich. Under the Constitution, the 
Supreme Court had jurisdiction of an 
original quo warranto proceeding to 
secure ouster of under-sheriff who 
wrongfully refused to vacate office of 
sheriff. Const. art. 7, 4.—Attorney 
General ex rel. Baird y. Johnson, 293 
N.W. 545, 294 Mich. 250, 


¢e ng in mn 

state, a ‘‘necessary party”, ad 
proceeding on relation of an individ 
who makes himself also a party, | 
secures costs of suit, is pursuant to au- 
thority conferred by the state, and pur- 
pose of such a proceeding is the same 
as in a proceeding by the state on re- 
lation of a public officer designated for 
the purpose.—Corprew v. Tallapoosa 
County, 3 So.2d 53. 

Cal.App. The City of Oakland Port 
Commission, which has statutory au- 


thority to grant all leases, privileges, 


wharfing out rights, and water front 
or other franchises relating to the har- 
bor or port and located within port 
area with control thereof, and to\sue in 
name of city, had authority to control 
wharfing out rights and franchises re- 
lating thereto and to sue in the name 
of the city for the usurpation, intru- 
sion, or unlawful holding or mainte- 
nance of the whole or any part of a 
particular private wharf, St.1931, p. 
2677, § 216.—City of Oakland v. Hogan, 
106 P.2d 987. 

The City of Oakland Board of Port 
Commissioners, acting under city char- 
ter as the legislative body in charge 
of the development and promotion of 
the Port of Oakland, had jurisdiction 
to grant or withhold a franchise to 
operate a private wharf erected in 
part on public lands and extending 
from ordinary low tide line out, over, 
and on state property for a distance 
of 300 feet involving no tolls or fees, 
and as such legislative body could 
maintain quo warranto proceedings 
against alleged usurpers of a wharfing 
out franchise. St.1927, p. 1980, § 212, 
subds. 26, 27; St.1931, p. 2677, § 216; 
Code Civ.Proc., § $11.—City of Oakland 
v. Hogan, 106 P.2d 987. 

N.J. Where the state was not a party 
to quo warranto proceedings to deter- 
mine right of relators to office of as- 
sistant superintendent of weights and 
measures in city of Passaic, name of 
the state should not have been used in 
connection with the proceedings. Su- 
preme Court Rule No. 15; N.J.S.A. 2:84 
-1, 2:84-7.—Van Brookhoven vy. Ken- 
nedy, 17°'A.2d 152, 125 N.J.L. 507, af- 
firming 14 A.2d 789, 125 N.J.L. 178. 


N.J.Sup. Where the state was not 
a party to quo warranto proceedings 
to determine right of relators to office 
of assistant superintendent of weights 
and measures in city of Passaic, name 
of the state should not have been used 
in connection with the proceedings. 
Supreme Court Rule No. 15; N.J.S.A. 
2:84-1, 2:84-7-—Van Brookhoven v. 
Kennedy, 14 A.2d 789, 125 N.J.L. 178, 
affirmed 17 A.2d 152, 125 N.J.L. 507. 

N.J.Sup. In quo warranto proceed- 
ings wherein relators claimed munici- 
pal offices, the information should not 
have been filed in the name of the state, 
since such an information could be 
filed as a matter of right. Supreme 
Court Rule 15, N.J.S.A. tit. 2.—Metzler 
v. Belcher, 15 A.2d 105, 125 N.J.L. 183. 

Tex. Where a corporation has been 
formed under color of law, only the 
state can question its corporate exist- 
ence in a direct proceeding wherein 
the state is a party, and the action is 
in the nature of a quo warranto pro- 
ceeding, but that rule applies only 
where there has been an effort to con- 
form to forms of law in establishing 
a corporation, and some formal de- 
fects exist merely as to the mode of 
complying with the law, and the body 
is dealt with and acts as a corpora- 
tion, since an attempt to do _ that 
which the law does not permit, can 


produce no result that the law will ' 


recognize.-Miller v. Davis, 150 S.W. 
2d 973, 136 Tex. 299, reversing 146 S. 
W.2d 1006. 


§ 40 

Cal.App. The City of Oakland Board 
of Port Commissioners to the extent 
that it has jurisdiction to grant or 
withhold franchises is a “legislative 
body” of the city and has the legal 
capacity to bring an action in quo 
warranto, without the presence of the 
attorney general appearing in the name 
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1927, p. 
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blic tidel C 
ithout having obtained 


; afr. 
~1980, 


80, § 212, subds.. 26, 27; 
; 677, § 216; Code Civ.Proe. 
— §$§ 808, 811.—City of Oakland vy, Hogan, 
LOG e298 Ton uly : 
Cal.App. The City of Oakland Board 
of Port Commissioners, which under 
the city charter is the legislative body 
empowered to grant or withhold fran- 
chises for the operation of wharves, is 
the ‘legislative body” authorized by 
statute to bring quo warranto proceed- 
ing to determine defendant’s right to 
maintain a public wharf on its pri- 
vately owned submerged lands in Oak- 
land estuary and to collect tolls with- 
out a franchise from the board. Code 
~ Civ.Proc. § 811.—City of Oakland v. 
El Dorado Terminal Co., 106 P.2d 1000. 
Me. The writ of ‘quo warranto”’ or 
an information in nature thereof is- 
sues in behalf of state against one who 
claims or usurps a_ public office to 
which he is not entitled, to inquire by 
what authority he supports his claim 
or sustains his right, and the pro- 
ceeding is instituted by the attorney 
general on his own motion or at the 
relation of any person, but on attorney 
general’s official responsibility, Rey.St. 
OBO, nCe ot O; 21.—Burkett ex rel. 
Leach v, Ulmer, 15 A.2da 858. 

Ohio, A prosecuting attorney was 
not authorized to bring an action in 
quo warranto in the name of the state 
against an officer of the state who was 
neither performing nor asserting a 
right to perform any official duties in 
the county of the prosecuting attorney. 
Gen.Code, §§ 2916, 898-24, 12303-12306. 
—State ex rel. Finley v. Lodwich, 29 
N.E.2d 959, 187 Ohio St, 329. 


8 41 
_ Ala. A preliminary affidavit filed 
with circuit judge containing specifica- 
tion of facts was properly made the 
means of giving judge advance in- 
formation upon which to act in order- 
ing that a quo warranto proceeding be 
commenced against unlicensed chiro- 
practor, and it was no objection to 
proceeding that person who made affi- 
davit was not made a relator. Code 
1923, §§ 9933, 9938.—Owen v. State ex 
rel. Bailes, 200 So. 412, 240 Ala. 582. 
Ala. A “quo warranto proceeding” is 
a public proceeding in name of the 
_ state, a ‘‘necessary party’’, and such a 
proceeding on relation of an individual, 
who makes himself also a party, and 
secures costs of suit, is pursuant to 
authority conferred by the state, and 
purpose of such a proceeding is. the 
same as in a proceeding by the state 
on relation of a public officer designat- 
ed for the purpose.—Corprew vy. Talla- 
poosa County, 3 So.2d 53. 


Me. At common law, private in- 
dividuals without intervention of at- 
torney general could not, either as of 
right or by leave of court, institute 
quo warranto proceedings.—Burkett ex 
rel. Leach v. Ulmer, 15 A.2d 858. 

The common-law rule that private in- 
dividuals without intervention of at- 
torney general could not, either as of 
right or by leave of court, institute 
quo warranto proceedings, has been 
modified only to extent that when in 
quo warranto proceedings the title to 
office in a private corporation is in- 
volved the attorney general need not 
be a party thereto. Rev.St.1930, c, 116, 
§ 2z.—Burkett ex rel. Leach vy. Ulmer, 
15 A.2d 858. 

§ 48 


Ala, The statute providing. that 
‘whenever an action is brought under 
provisions of chapter relating to ac- 
tions in nature of quo warranto on in- 
formation of any person, such person’s 
name must be joined as plaintiff with 
the state, has no application to an in- 
formant who merely supplies facts on 
which a circuit judge acts when he 
makes an order as authorized by stat- 
ute providing that a circuit judge may 
direct the commencement of an action 
in nature of quo warranto. Code 1923, 
§§ 9933, 9938.—Owen y. State ex rel. 
Bailes, 200 So. 412, 240 Ala. 582. 


nehise, | 


§ 51 

N.J.,Sup. The mayor of city of Pas- 
saic should not have been named as a 
defendant in quo warranto proceed- 
ings to determine right of relators to 
office of assistant superintendent of 
weights and measures in city of Pas- 
saic, where mayor did not hold office 
in controversy.—Van Brookhoven _v. 
Kennedy, 14 A.2d 789, 125 N.J.L. 178, 
affirmed 17 A.2d 152, 125 N.J.L. 507. 


§ 52 : 

Pa.Com.Pl. Where, pending the de- 
termination of ao warranto proceed- 
ings to test the legality of a corporate 
election, the terms of office of the orig- 
inal respondents expire, the court may 
order the substitution for the original 
respondents of the persons elected or 
appointed to fill their respective places, 
as provided by the Act of April 13, 
1840, P.L. 319, 12 P.S. § 2039.—Com- 
Caw RAG ex rel. v. Haney, 41 D. & C. 

Where quo warranto proceedings 
have been instituted against certain 
of the officers of a corporation and only 
one director, substitution of successor 
officers, under the Act of April 13, 1840, 
P.L. 319, 12 P.S. § 2039, must be lim- 
ited to those holding the same offices as 
the original respondents, although all 
directors may be substituted for the 
original one since it is impossible to 
determine which new director was elect- 
ed to the place originally held by him, 
and although it seems that the addi- 
tional officers might properly be joined 
as additional respondents under the 
provisions of the Act of June 14, 1836, 
P.L. 621, 12 PS. § 2028.—Common- 
eyes ex rel. v. Haney, 41 D. & C. 


Where in the course of quo warran- 
to proceedings newly-elected officers are 
substituted for the original respond- 
ents under the terms of the Act of 
April 13, 1840, P.L. 319, 12 P.S. § 2039, 
the relators should amend their sug- 
gestion to relate specifically to the 
substituted respondents and the election 
at which they were chosen, and the 
substituted respondents should be giv- 
en an opportunity to answer such sug- 
gestion in order that the case may 
proceed in an orderly manner, although 
the issues to be determined remain the 
same as on the original suggestion.— 
poe ae ex rel. v. Haney, 41 D. 


§ 53 

Pa.Com.P!I. Upon a motion to quash 
a writ of quo warranto, the court is 
not limited to the question of the 
technical sufficiency of the suggestion, 
but will consider the justice and pro- 
priety of the entire proceeding.—Com- 
monwealth y. Peoples, 30 Del. 80. 

§ 55 

Cal.App. In quo. warranto proceed- 
ing to determine defendant’s right to 
maintain a public wharf on privately 
owned submerged lands in Oakland 
estuary and to collect tolls without a 
franchise from the Board of Port Com- 
missioners, it was not necessary to set 
forth in the complaint facts supporting 
allegation of the operation of a public 
utility wharfage business, since in quo 
warranto it is sufficient to plead the 
ultimate fact in general terms.—City 
of Oakland v. Hl Dorado Terminal Co., 
106 P.2d 1000. 

Me. Although proceedings in quo 
warranto are usually begun by filing 
an information, the ancient practice of 
making application for a writ of quo 
warranto by petition is authorized. 
Rev.St.1930, ¢. 116, 21.—Burkett ex 
rel, Leach y. Ulmer, 15 A.2d 858. 

Miss. In order to maintain proceed- 
ing in nature of quo warranto to try 
right to public office, it must appear 
that the respondent is in actual posses- 


ing the functions thereof, 


3053 et seq.—O’Neal v. F 
722 f 


Mo. An information based 
feasance invested Supreme - 
jurisdiction in quo warrant 
ing to oust sheriff from offi 


Ann. § 11202, » OL ESeaa 
Const. art. 7, § P: arts eo) 
14, 7,.—State, on Inf. of 


y. Williams, 144 S.W.2d 98 

Pa.Com.Pl. Where a wri 
warranto issues the burden i 
respondent to establish his rig! 
exercise the office and the Con 
wealth, in the suggestion, may pres 
any and every fact or state of — 
which under the law would est 
usurpation of office without righ 
a forfeiture by one who has been 
ed or appointed—Commonw 
Peoples, 30 el ee ae “ 
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Fla. In quo warranto proceeding 
attorney general and property 
to oust certain Jand from juri 
of municipality, allegations of 
showing municipal benefits t 
involved constituted merely cone 
of pleader where municipality 
ted that land was situated in 
sections of municipality and th: 
was unimproved. Sp.Acts 19 
13425, as amended by Sp.Acts 
16688; Const. art. 8, § 8. 
South Miami v. State ex rel. G 
So. 109, 143 Fla. 524, : 

Mo. In quo warranto procee 
oust common school district d 


D 
f f 


inf. McKittrick ex rel. Martin 
146 S.W.2d 891. ees $i 
Mo. In quo warranto proceeding 
oust common school district direct 
and declare proceedings for orga 
tion of district void because of 
validity of proceeding to dissolve ¢ 
solidated school district including ter 
ritory of common school district, retur: 
alleging that notices of meeting a 
which consolidated district was diss 
ed notified resident voters and taxpay 
ers of such district that there would be 
public meeting thereof, without allegin, 
that such notices stated time, place or 
purpose of meeting, was _insufficien 
Mo.St.Ann. 9331, p. 7171.—Stat 5 
inf. McKittrick ex rel. Martin v. Stone! 
146 S.W.2d 891. 
N.J.Sup. In quo warranto proce 
ings by exempt firemen to secure th 
reinstatement to positions in vol nte 
fire department, which they had 
under a one-year appointment, at time 
of enactment of statute giving them 
tenure, respondents were required 
plead affirmatively defence of waive 
of benefits of tenure resulting from re- 
lators’ acceptance of office for a fixe 
term, and in absence of such an affirm 
ative pleading, the court would not 


presume that relators, after cao 

of tenure statute, accepted office for a — 

fixed term. N.J.S\A. 2:84-7, 40:47-63 | 

et seq.—Metzler vy. Belcher, 15 A.2d 105. — 

125 N.J.L. 183. y 
§ 68 


N.J. In proceeding -on information 
in nature of quo warranto, Supreme 
Court’s denial, after decision on merits 
of relator’s application to amend or 
supplement information and to have 
reargument on new legal issue thereby 
presented, was not error, since the mat- 
ter by which it was proposed to pre- 
sent a new legal situation was ayail-_ 
able to relator when he caused his © 
original pleading to be filed.—Conklin _ 
y. Ronnie, 19 A.2d 625, 126 N.J.L. 424, 
affirming 15 A.2d 257, 125 N.J.L, 208. 
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§ 68 


Pa.Com.P]. A relator has the right 
to amend the information in quo war- 
ranto at any time before trial, and 
cannot be deprived. of that right by 
motion to quash for defects in the sug- 
gestion.—_Commonwealth vy. Peoples, 30 
Del. 80. A 

Pa.Com.Pl. A petition or suggestion 
for a writ of quo warranto may be 
amended by adding additional reasons 
related or unrelated for forfeiture of 
the office involved.cCommonwealth Vv. 


Peoples, 30 Del.Co. 210. 


70 

Mo. Where ete. in a quo warranto 
proceeding challenges sufficiency of re- 
spondent’s return, and moves for judg- 
ment on pleadings, facts pleaded in re- 
turn must be taken as the facts in the 
case.—State ex rel. McKittrick v. Caro- 
lene Products Co., 144 S.W.2d 153. 

Mo. On demurrer to information in 
quo warranto, facts well pleaded in 
information must be taken as true.— 
State ex inf. McKittrick v. Murphy, 148 
S.W.2d 527. 

Pa.Com.Pl. A demurrer by respond- 
ent to petitioner’s suggestions for a 
writ of quo warranto was overruled 
with leave to plead to the merits, where 
respondent had been elected borough 
councilman by the board after it had 
declared the office vacant because peti- 
tioner had absented himself from two 
successive mectings, no notice of the 
meeting at which he was expelled hay- 
ing ever been given, nor did he receive 


‘any notice that his expulsion was under 


consideration.—_Commonwealth ex rel. 
vy. Morieka, 89 P.L.J. 414. j 
‘ § 74 

Ala. In quo warranto proceeding 
against unlicensed chiropractor, over- 
ruling respondent’s objections to the 
state’s evidence respecting public talks 
over radio and newspaper advertise- 
ments concerning nature of chiroprac- 


tie and that respondent was engaged 


in business of a chiropractor was not 
error, where it was shown that re- 
spondent was responsible for the ad- 
vertising. Code 1923, § 9933.—Owen Vv. 
State ex rel. Bailes, 200 So. 412, 240 
Ala. 582. i 

In quo warranto proceeding against 
unlicensed chiropractor, burden. of 
proof was on the state, but such bur- 


den was only to reasonably satisfy 


Code 1923, 


jury, as im civil cases, J 
( Bailes, 


9933.—Owen v. State ex rel. 
200 So. 412, 240 Ala. 582. 


N.J. In quo. warranto proce 
relator must show title to office in 
himself before he may inquire by what 
right respondent holds the office, and 
failure on relator’s part, when he claims 
office for himself, to establish his true 
title to it ig fatal to proceeding.—Van 
Brookhoven v. Kennedy, 17 A.2d 152, 
125 N.J.L. 507, affirming 14 A.2d 789, 
125 N.J.L. 178. 

R.I. In proceedings in equity in the 
nature of quo warranto, petitioners had 
burden of establishing that they were 
illegally removed from offices of com- 
missioners of Housing Authority of 
city of Woonsocket, and that they were 
entitled to such offices. Gen.Laws 1938, 
ce, 344, § 1 et seqa.; c. 585, § 1 et seq.— 
Jackvony ex rel. v. Berard, 18 A.2d 
889. i 

In suits in equity to try right to of- 
fices of commissioners of municipal 
Housing Authority where relators had 


been removed and respondents had 
been appointed to succeed them, evi- 
dence showed that relators had not 


been guilty of undue delay or of ex- 
eluding another commissioner from 
their deliberations, or of surreptitious 
dealings in violation of duties of office 
under the statute. Gen.Laws 1938, ec. 
344, § 6; c¢. 585, § 1 et seq.—Jackvony 
ex rel. v. Berard, 18 A.2d 889. 

In suit in equity in nature of quo 
warranto to try right to offices of 
commissioners of municipal Housing 
Authority as between relators who had 
been removed for alleged misconduct 
and their successors, evidence showed 
that relators had been wrongfully re- 
moved, that no vacancies existed, and 
that appointments of successors were 
illegal and void. Gen.Laws 1938, ¢ 


QUU WARRANTO 


$44, ; 6; c. 585, § 1 et seq._—Jackvony 
ex rel. v. Berard, 18 A.2d 889. 

Tex.Civ.App. In suit in nature of quo 
warranto to oust constable from office, 
uncontradicted testimony of respond- 
ent’s wife that she resided with re- 
spondent and their children in county 
including his precinct for over six 
months before his appointment and his 
testimony that he claimed such county 
as his residence established his resi- 
dence therein for required period, so as 
to preclude his ouster from office as 
nonresident, though certain witnesses 
testified that he stated in their presence 
that he voted at primary election in an- 
other county within such _period.— 
Chaney v. State ex rel. Bundrick, 146 
S.W.2d 258. 

§ 75 


Ky. In quo warranto proceeding, 
challenging respondent’s right to of- 
fice of -member of county board of 
education on ground that he lacked 
statutory educational qualification, 
burden rested on respondent to estab- 
lish his eligibility for such office by 
either of three methods prescribed by 


statute. Ky.St. § 4399-22—Common- 
wealth v. Mullins, 150 S.W.2d 668, 286 
Ky. 242, 

Ky. In action brought in name of 


the commonwealth for usurpation’ of 
office, burden is on defendant to show 
by what authority he holds the office. 
Civ.Code Prac. § 483 et seq.—Common- 
wealth ex rel. Meredith v, Bogie, 152 
S.W.2d 286, 287 Ky. 103. 

N.J.Sup. In quo warranto proceed- 
ings, relator must show title to office 
in himself before he may inquire by 
what right respondent holds the office, 
and failure on relator’s part, when he 
elaims office for himself, to establish 
his true title to it is fatal to proceed- 
ing.—Van Brookhoven vy. Kennedy, 14 
A.2d 789, 125 N.J.L. 178, affirmed 17 A, 
2d 152, 125:N.J.L. 507. 

N.J.Sup. In quo warranto proceed- 
ings by exempt firemen to secure their 
reinstatement to positions in volunteer 
fire department, which they had held, 
under a one-year appointment, at time 
of enactment of statute giving them 
tenure,- respondents were required to 
plead affirmatively defence of waiver 
of benefits of tenure resulting from re- 
lators’ acceptance of office for a fixed 
term, and in absence of such an affirm- 
ative pleading, the court would not pre- 
sume that relators, after enactment of 
tenure statute, accepted office for a 
fixed term. N.J.S.A. 2:84-7, 40:47-63 
et seq..—Metzler v. Belcher, 15 A.2d 
105, 125 N.J.L. 183, 

Pa. In quo warranto proceeding to 
oust magistrate from office, burden was 
upon respondent to show good title 
to. the office—Commonwealth ex rel. 
Kelley, v. Keiser, 16 A.2d 307, 340 Pa. 


In quo warranto proceeding to re- 
move magistrate, burden of showing 
good title to office was not met by pro- 
ducing a commission from the Governor 
or a certificate of election where the 
challenge was to personal qualification 
of the magistrate——Commonwealth ex 
rel. Kelley vy. Keiser, 16 A.2d 307, 340 
Pa. 59. 

Pa.Com.Pl. Where quo warranto is 
issued to redress a public wrong, the 
burden is on the respondent to show 
his right to the office or franchise.— 
Commonwealth y. Peoples, 30 Del. 80. 

6 


Ill. In quo warranto proceeding at- 
tacking legality of coma high 
school district on ground that although 
district was contiguous and compact, 
so far as its territorial extent was con- 
cerned, district did not comply with 
law because of fact that by reason of 
character of soil and number of creeks 
which overflowed the bridges and 
roads, it was impossible to maintain 
bus schedule, evidence sustained trial 
court’s determination upholding valid- 
ity of district—People ex rel. Tudor 
v. Vance, 29 NW.2d 673, 374 Ill. 415. 

Mich, In quo warranto proceeding, 
evidence sustained trial court’s finding 
that director was legally removed as 
corporation’s president on ground that 
director was personally present and 
participated in meeting of the board 


4686. 
of directors of which he did not have 
notice as required by corporation’s by-» 
laws and at which other directors voted 
his removal.—Zachary y. Milin, 293 N. 
W. 770, 294 Mich. 622, 


Mo. In quo warranto proceeding 
against prosecuting attorney to oust 
attorney from office, evidence as to 
conditions existing during prior terms 
of attorney showing that public gam- 
bling houses were widespread, that es- 
tablishments openly and flagrantly vi- 
olated laws in regard to sale of in- 
toxicating liquor, and that houses of 
prostitution were maintained whose in- 
mates often frequented streets openly 
soliciting men who were passing by, 
was competent. to show attorney’s fail- 
ure to prosecute criminal actions, where 
criminal actions revealed by such con- 
ditions were not as yet barred by lim- 
itation. Mo.St.Ann. §§ 3392, 3393, 4287, 
11202, pp. 3078, 8079, 2987, 6143.— 
State on Inf. of McKittrick v. Graves, 
144 S.W.2d 91. 

In quo warranto proceeding against 
prosecuting attorney to oust attorney 
from office, evidence of conditions of 
widespread Jaw violation existing dur- 
ing attorney’s prior terms and until 
beginning of attorney’s present term 
was competent in connection with sim- 
ilar evidence referring to conditions 
existing during attorney’s present term, 
to establish the further continuance of 
such conditions. Mo.St.Ann, 11202, 
p. 6143.—State on Inf. of McKittrick 
vy. Graves, 144 S.W.2d 91. 

In quo warranto proceeding against 
prosecuting attorney to oust attorney 
from office for neglect of duty in fail- 
ing to investigate and prosecute viola- 
tions of liquor, vice, gambling and 
election laws, newspaper articles. con- 
cerning widespread character of gam- 
bling and similar law violation in com- 
munity were admissible to show gen- 
eral notoriety of the conditions de- 
scribed and thereby bring home notice 
thereof to attorney. Mo.St.Ann. § 
11202, p. 6143.—State on Inf. of Me- 
Kittrick v. Graves, 144 S.W.2d 91. 

Although indictments in federal Dis- 
trict Court for violation of election 
laws were no evidence of guilt of de- 
fendants charged, the pleas of guilty 
of such defendants constituted ‘“ad- 
missions against interests’ and were 
proper evidence of law violations in 
quo warranto proceeding to oust pros- 
ecuting attorney from office for failure 
to perform his duties. Mo.St.Ann. § 
11202, p. 6143.—State on Inf. of Me- 
Kittrick yv. Graves, 144 S.W.2d 91. 

Mo. In quo warranto proceeding to 
oust sheriff: from office for neglect of 
duty in failing to enforce liquor, vice 
and gambling laws, decrees in injunc- 
tion. suits to abate liquor nuisances 
and convictions of various defendants 
charged with liquor violations obtained 
on pleas of guilty were-prima facie 
evidence of guilt of defendants therein 
named and could be used, subject to 
rebuttal, as evidence of law violation. 
Mo.St.Ann, § 11202, p.. 6143.—State, on 
Inf. of McKittrick, v. Williams, 144 
S.W.2d 98. 

In quo warranto proceeding to oust 
sheriff from office for neglect of duty 
in failing to enforce liquor, vice gand 
gambling laws, newspaper articles con- 
cerning lawless conditions in county 
were acmissible for purpose of :show- 
ing notice to sheriff of lawless condi- 
tions. Mo.St.Ann. § 11202, p. 6143.— 
State, on Inf. of McKittrick, vy. Wil- 
liams, 144 S.W.2d 98. 

Evidence supported finding that 
sheriff had forfeited his office for neg- 
lect of official duty in failing to-en- 
force liquor, vice and gambling laws. 
Mo.St.Ann, § 11202, p. 6143.—State, on 
Inf, of McKittrick, v. Williams, 144 §. 
W.2d 98. 

§ 77 


Ill. In quo warranto proceeding to 
test title to office of director of cor- 
poration, issue of intention ' of de- 
ceased stockholder with respect to 
power granted to testamentary trus- 
tees in voting stock was not material, 
since records of corporation must be 
examined to determine whether justifi- 
cation of person elected to office of 


i s 


403, 376 Ml. 


by 
- Courtney v. Botts, 34 N.H.2d 


Ns 1. . yy te A 

‘In quo warranto to test t 
ce of director of a corporation, which 
essarily depends upon  stockhold- 
ers’ yote, the issue must be determined 
orporate records.—People ex rel. 


3 408, 376 
Ill. 476, 134 A.L.R. 983. 
_ Where stock appeared of record in 


such manner as to require its being 


voted jointly by stockholder’s two 
testamentary trustees, it was not ger- 
mane in quo warranto proceeding to 
test title to office of director, who was 
voted for only by one trustee, to de- 
cide how the stock ought to be voted 
under -construction of stockholder’s 
will which might give one trustee a 


-separate right to vote the stock as 


opposed to joint right appearing up- 
on corporate records. Smith-Hurd 
Stats. c. 112, §§ 9, 11, 14.—People. ex 
rel. Courtney v. Botts, 34 N.H.2d 403, 
376 Ill. 476, 134 A.L.R. 983. 

Minn. On quo warranto to contest 
incorporation of village, Supreme Court, 
in considering referee’s findings and 
evidence on which based, will give spe- 
cial attention to village’s community 
needs, examined in light of what rea- 
sonably may be expected in the future. 
Mason’s Minn.St.1927, § 1111.—State ex 
rel. Burnquist v. Village of Leetonia, 
298 N.W. 717. : 

Mo. Fraud in consolidated school 
district elections is proper subject of 
inquiry in quo warranto.—State at inf. 
McKittrick ex rel. Martin v. Stoner, 146 
S.W.2d 891. 


Mo. Whether officers are attempting 
to exercise a power which has not been 
given them is a proper subject for con- 
sideration in quo warranto proceeding. 
—State ex inf. McKittrick v. Murphy, 
148 S.W.2d 527. Z 
Whether Unemployment Compensa- 
tion Commission of Missouri had pow- 
er under Unemployment Compensation 
Act to maintain central office of com- 
mission outside the city of Jefferson 
was a proper subject for considera- 
tion in quo warranto. proceeding. Rey, 
St.1939, § 9421 et seq., Mo.St.Ann. § 
13194—1 et seq., p. 4770; Mo.St.Ann. 
Const. art. 6, § 3.—State ex inf. McKit- 
trick v. Murphy, 148 8.W.2d 527. 

N.J.Sup. On quo warranto to de- 
termine right of judges of first, second, 
third, and fourth criminal] judicial dis- 
trict courts of Hudson county to hold 
office and to exercise jurisdiction con- 
ferred by statutes, the validity of the 
jurisdiction conferred was necessarily a 


matter for consideration, N.J.S.A. 2:- 
219-1) -°2'-219-"4'1 et seq., 2:212-6, 2:- 
212-19, 2:213-1, 2:214-5.—Wilentz v. 


Galvin; 15°A-2d 908, 125 N.J.L. 455. 
R.I. On petitions in equity in the 

nature of quo warranto, if questions of 

fact are involved the Supreme Court 


ean and must weigh the evidence. Gen. 


Laws 1938, ec. 585, § 1 et seq.—Jack- 
vony ex rel. v. Berard, 18 A.2d 889. 
§ 380 

Ala. In quo. warranto proceeding 
against unlicensed chiropractor, where 
respondent offered no evidence and 
did not show that he had the required 
certificate, and evidence was without 
conflict, it was not error to charge that 
if jury believed evidence they should 
find respondent guilty and to refuse a 
charge of not guilty requested by re- 
spondent. Code 19238, §§ 2837, 9933.— 
Owen v, State ex rel. Bailes, 200 So, 
412, 240 Ala. 582. 


Mo. In quo warranto proceeding 
against prosecuting attorney to oust 
attorney from office, where Supreme 
Court appointed special commissioner 
to hear evidence and report his findings 
of fact and conclusions of law, proof 
that commissioner received improper 
evidence would not require recommittal 
of case to commissioner, since Supreme 
Court was at liberty to disregard any 
evidence which it considered incom- 
petent and Supreme Court was not 
bound by commissioner’s findings.— 
State on Inf. of McKittrick v. Graves, 
144 S.W.2d 91. 


title to of- 


: vw 

ding that c 

by room in th 
ertain pers 


ing intoxicating liquor, but that chief 


of police took no action, required a 
judgment of ouster against the chief 
of police in an action in quo warranto, 
—State ex rel. Parker. v.. McKnaught, 
107 P.2d 693, 152 game 889 


C.0.A.Puerto Rico. In quo warranto 
proceedings for dissolution of an,agri- 
eultural corporation holding land in 
excess of 500-acre restriction, an order 
appointing a receiver to take into his 
possession corporate assets of: every 
kind was improvidently issued, where 
receiver was not appointed at instance 
of or to protect any imperiled interest 
of creditors or stockholders, and the 
only interest of the people, which was 
to protect statutory option relating to 
disposition of excess: acreage of land, 
was protected by a lis. pendens notice, 
since the general statutory ‘scheme 
contemplated that upon dissolution the 
directors as liquidating trustees should 
proceed to wind up corporation’s af- 


fairs, Joint Resolution May 1, 1900, 
31° Stat. 715; Organic Act, § $9,. 48 
U.S.C.A. § 752; Laws Puerto Rico 


1911, Act No. 30, as amended by Laws 
Puerto Rico 1916, Act No. 24; Laws 
Puerto Rico, Sp.Sess.1935, Act No. 33, 
§§ 1-3; Act No. 47.—Rubert Hermanos 
ee v. People of Puerto Rico, 118 F.2 
752. ; 

Ill, The punishment for usurpation 
of office as provided in quo warranto 
statute is not limited to. public of- 
ficials, but applies also to private of- 
ficers. Smith-Hurd Stats. c. 112, §§ 
9, 14.—People ex rel. Courtney v. 
Botts, 34 N.H.2d 403, 376 Ill. 476, 134 
A.L.R. 983. ‘ 

§ 85 


Mo. In quo warranto proceeding to 
oust prosecuting attorney from office 
for neglect of duty in failing to investi- 
gate and prosecute violations of liquor, 
vice, gambling and election laws, at- 
torney was ousted from office as of 
date of filing information, and until end 
of his present term of office, and for 
usurpation of office from such date 
was fined $1.000 and taxed all of costs 
of action. Mo.St.Ann. § 11202, p. 6143. 
—State on Inf. of McKittrick v. Graves, 
144 S.W.2d 91. 


Mo. In quo warranto proceeding to 
oust sheriff from office for neglect of 
duty in failing to enforce liquor, vice 
and gambling laws, sheriff was ousted 
from office as of date of filing informa- 
tion and for usurpation of office from 
such date was fined $1 and taxed entire 
costs of proceeding. Mo.St.Ann. § 11202, 
p. 6143.—State on Inf. of McKittrick 
v. Williams, 144 S.W.2d 98. 

Wash. A judgment of ouster in quo 
warranto proceeding against county 
commissioner would be self-executing. 
—State ex rel. Austin v: Superior Court 
for Whatcom County, 106 P.2d@ 1077. 


§ 87 

©.C.A. Puerto Rico. Under ‘Puerto 
Rican statute providing that when any 
corporation is unlawfully holding real- 
ty in Puerto Rico the people may, at 
its option, through the same quo war- 
ranto proceedings brought for dissolu- 
tion, institute in its behalf the confisca- 
tion of such property, or the aliena- 
tion thereof at public auction, within 
a term of not more than six months 
counting from the date on which final 
sentence is rendered, the people have 
six months after the judgment of dis- 
solution becomes final within which to 
apply for confiscation or sale of prop- 
erty, and hence a judgment of dissolu- 
tion did not become a “‘final judgment” 
until a mandate of the United States 
Supreme Court was received, by the 
clerk of the Supreme Court of . Puerto 
Rico on May 138, 1940, and the option 
could be exercised at any time up to 
November 13, 1940. Laws Puerto Rico, 
Sp.Sess.1935, Act No. 47, §§ 1, 2.— 
Rubert Hermanos, Ine. v. People of 
Puerto Rico, 118 F.2d,752. 

The Puerto Rican statute providing 
that when the decree of nullity of acts 
of a corporation sought to be dissolved 


it sold at public auction, the 1 
ment shall fix the reasonable price | 
be paid therefor, does not necessarily 
mean that there should be only 

final judgment in the course of t 
proceedings, but there may be a 
decree of nullity and a final ju 


price to be p i 
Sp.Sess.1935, Act No. 47, 
Rubert Hermanos, Ine, v. 
Puerto Rico, 118 F.2d 752... 
Conn. Where record in quo warran 
proceedings by chairman of eter 
education of town to determine whet! 
superintendent had the right to h 
over after expiration of his term | 
cause no successor was appointed d 
closed that chairman’s right to part 
pate in the proceedings as relato 
neither questioned by superint 
pleadings nor claims of law, no} 
trial court’s conclusions, the proc 
ing would therefore be regarded as 
properly instituted by a “proper pa 
—Alcorn ex rel. Hoerle v. Thoma 
A.2d 514, 127 Conn. 426. eee 
Il. A quo warranto proceeding 
test title to office in corporation ¢ 
not become “moot” by terminatio: 
term for which party claimed he w 
elected to office, and hence ] 
from judgment of dismissal wou 
be_ dismissed. Smith-Hurd St 
112, §§ 9, 14.—People ex rel. Courtney 
v, Botts, 34 N.H.2d 403, 376 Ill. 4' 
134 A.L.R. 983. F 
§ 3s PRA 
Ill, In quo warranto proceeding 
tacking legality of community h 
school district, unless it clea 
peared from testimony that findi: 
trial court upholding validity 
trict were contrary to manifest 
of evidence, Supreme Court wo 
be justified in setting aside tha 
ing.—People ex rel. Tudor y._ 
29 N.H.2d 673, 374 PS ieee cn 


Ala. In proceedings under 
authorizing a circuit judge to 
that an action in the nature of 
warranto be brought when he b 
that certain acts can be prove 
failure to give security for costs, 
sence of an order of the judge, is juris 
dictional and ‘fatal to the proceedin 
Code 1940, ‘Tit. 7, § 1137.—Wenz 
State ex rel. Powell, 3 So.2d 26. 
_The authority to order the instit 
tion of quo warranto rocked tied te 
out security for costs to restrain 
fendant from treating diseases 
chiropractics without a certificat 


2d 


his. present term of office, and for 
usurpation of oflice from such date was — 
fined $1,000 and taxed all of costs of 
action. Mo.St.Aun, tien p. 6143.— — 
State on inf. of McKittrick vy. Graves, 
144 S.W.2d 91. : fens | 
Mo. In quo warranto proceeding to 
oust sheriff from office for neglect of 
duty in failing to enforce liquor, vice 
and gambling laws, sheriff was ousted 
from office as of date of filing infor- 
mation and for usurpation of office 
from such date was fined $1 and taxed 
entire costs of proceeding. Mo.St.Ann, 
§ 11202, p. 6143.—State on Inf. of Me- 
Kittrick v. Williams, 144 S.W.2d 98. 


RAILROADS 


§ 1 
Ariz. The word “railroad” is gen- 2f 
eric and is broad enough to include. he 
ale 


2 


does 
—Cit 
PeapEne ty: :35) TciR6 si okt 
Ii.App. The constitutional provision 
declaring railroads to be public high- 
ays for the predeper terion of persons 
ind property, under such regulations 
as may be prescribed by law, refers 
fo railroads constructed for public as 
ontradistinguished from private use 
does not apply to railroads built 
individuals on their own lands to 
rve their individual and_ private 
ests. Smith-Hurd  Stats.III.Const. 
‘1, § 12.—Williams vy. T. J. Moss 
Co, 80 N.H.2d 430, 307 Ill.App. 


3. 
- § 10 

U.S.Mo. Under provision of Trans- 

ition Act permitting unlawful con- 

ction of railroad extension to be 

d at instance of a “party in 

st”, such a suit cannot be insti- 


meral or common interest finds 
n in the permission to sue 
to public authorities. Inter- 
Commerce Act, § 1(18-21), as 
y Transportation Act 1920, § 
49 U.S.C.A. § 1(18-21).—L. Singer 
ns v. Union Pac. R. Co., 61 S.Ct. 
85 L.Hd. i 

affirming 


91, 309 U.S. 653, 84 L.Ed. 1002 
ansas City, Mo. v. L. Singer, & 
Q S.Ct. 891, 309 U.S. 653, 84 


er provision of Transportation 
rmitting unlawful construction 


(18-21).—L. Singer & Sons v. 
R. Co., 61 S.Ct. 254, 311 
5 L.Ed. —, affirming 109 
93, affirming 26 F.Supp. 721, 
rari granted 60 S.Ct. 891, 309 U.S. 
4 L.Ed. 1002 and Kansas City, 
v. L. Singer & Sons, 60 S.Ct. 891, 
“S. 653, 84. L.Ed, 1002, 
Inder provision of Transportation 
permitting unlawful construction of 
road extension to be enjoined at 
ance of a “party in interest”, the 
to sue is individual so that plain- 
were not helped by uniting. In- 
rstate Commerce Act, § 1(18-21), as 
ed by Transportation Act 1920, § 
102, 49 U.S.C.A. § 1(18-21).—L. Singer 
Sons v.. Union Pac. R. Co., 61 S.Ct. 
4, 311 U.S. 295, 85 L.Ed. —, affirm- 
ing 109 F.2d 493, affirming 26 F.Supp. 
721, certiorari granted 60 8.Ct. 891, 309 
U.S. 653, 84 L.Ed. 1002 and Kansas 
City, Mo. v. L. Singer & Sons, 60 S.Ct. 
891, 309 U.S. 653, 84 L.Ed. 1002. 
- Under provision of Transportation 
Act permitting unlawful construction 
of railroad extensions to be enjoined 
at instance of a “party in interest’, 
commission merchants doing business 
on Kansas City, Mo., produce market, 
whieh adequately served consuming 
public in its vicinity and received pro- 
- duce from and shipped produce to oth- 
states, were not “parties in interest’ 
d could not maintain action to en- 
oin railroad’ from constructing, with- 
t certificate of convenience and neces- 
from Interstate Commerce Commis- 
sion, an extension in Kansas City, 
 Kan., to serve proposed rival produce 
market in that city. Interstate Com- 
merce Act, § 1(18-21), as added by 
Transportation Act 1920, § 402, 49 
U.S.C.A. § 1(18-21).—L. Singer & Sons 
‘y, Union Pac. R. Co., 61 S.Ct. 254, 311 
U.S. 295, 86 L.Ed. —, affirming 109 
W.2d 498, affirming 26 F.Supp. 721, 


sion by the Secretary of State of char- 
ters of private corporations, incorporat- 
ed under the general laws of the state, 
and with filing fees, did not amend that 
statute requiring the Secretary of 
State.to charge. railroad corporations 
certain fees on the filing of each char- 
ter, amendment, or supplement there- 
to, and hence a railroad corporation is 
not required to pay the additional fil- 
ing fees, since statutes governing the 
extension or renewal of the period of 
existence of corporations generally are 
not applicable toa particular type of 
corporation with regard to which spe- 
cific statutes have been enacted. Ver- 
non’s Ann.Civ.St. arts. 1315(a), 1315 
(b), 3914.—Flowers v. Pecos River R. 
Co., 152 S:W.2d 502, error granted. 


§ 41 
Mo. The words “voluntary grants,” 
within statute authorizing railroad cor- 
poration to take and hold such yolun- 
tary grants of realty as should be 
made to it to aid in the construction, 
maintenance, and accommodation of its 
railroads, mean gratuitous grants with- 
out voluntary consideration.  Rev.St. 
1939, § 5128, -subd. 2, Mo.St,Ann, § 
4655, subd. 2, p. 2072.—University City 
v. Chicago, R. I. & P, Ry. Co., 149 S.W. 
2d 321. , 
§ 45 


Tex.Civ.App. The Legislature in en- 
acting statutes dealing with the exten- 
sion. by the Secretary of State of char- 
ters of private corporations, incorporat- 
ed under the general laws of the state, 
and with filing fees, did not amend 
that statute requiring the Secretary of 
State to- charge railroad corporations 
certain fees on the filing of each char- 
ter, amendment, or supplement there- 
to, and hence a railroad corporation is 
not required to pay the additional filing 
fees, since statutes 
tension or renewal of the period of 
existence of corporations generally are 
not applicable to a particular type of 
corporation with regard to which spe- 
cific statutes have been enacted. Ver- 
non’s Ann.Civ.St. arts. 1315(a), 1315(b), 
3914.—Flowers v. Pecos River R. Co., 
152 8.W.2d 502, error granted. 


§ 47 : 

N.Y.Sup. In action by — minority 
stockholders to compel’ liquidation of 
a New York corporation which oper- 
ated a railroad in Mexico, evidence 
was insufficient to overcome presump- 
tion of honesty of action and motive 
on part of corporation’s directors’ in 
continuing operation of corporation, so 
as to warrant interference of the-court. 
Railroad Law, §§ 29-31.—Hayman vy. 
Brown, 26 N.Y.8S.2d 898, 176 Mise. 176. 

Where directors, with at least the 
tacit approval of the stockholders, ex- 
cept for a minority group thereof, were 
operating a railroad, which was the 
very business for which the corporation 
was organized, a clear and convincing 
showing of bad faith or fraud would 
be required to warrant court’s inter- 
ference to compel liquidation of the 


eorporation. Railroad Law 4 29-31.— 
Hayman v. Brown, 26 N.Y.8.2 898, 176 
Mise. 176. 


Where no action had been taken at 
any annual meeting to require direc- 
tors. of corporation organized to oper- 
ate a railroad to present a petition to 
the court for the dissolution of the 
corporation and it was not shown that 
a small group of officers or stoeckhold- 
ers dominated the affairs of the cor- 
poration, court would not intervene, 
upon the application of minority stock- 
holders to compel dissolution of the 
corporation. General Corporation Law, 
§§ 101, 102; Railroad Law, §§ 29-31. 
—Hayman vy, Brown, 26 N.Y.S.2d 898, 
176 Mise. 176. 

That a New York Corporation organ- 
ized to operate a railroad in Mexico 
maintained offices in New York City 
and also in Mexico City, as required by 
the law of New York and also of Mex- 
ico, afforded no ground for relief in 


governing the ex- 


injury to person or property or of 
liability as a carrier applies to a rail 


road or owner of line of mail-stages or 


other coaches having definite lines of 
operation, and localizes cases against 
such operators to the counties through 
which they operate. Pope’s Dig. § 
1394.—Viking Freight Co. v. Keck, 153 
S.W.2d 163, affirmed 153 5.W.2d 167. 

The statute providing that an action 
against railroad or owner of a line of 
mail-stages or other coaches, for inju- 
ry to person or property upon the road 
or line of stages or coaches or upon 
liability as a carrier “may” be brought 
in any county through or into which 
the road or line of stages or coaches 
upon which the cause of action arose 
passes, is “‘mandatory’’ and means that 
an action must be brought in a coun- 
ty through or into which the railroad 
or line of mail-stages or other coaches 
runs, Pope’s Dig. 1394.—Viking 
Freight Co. v. Keck, 153 °S.W.2d 163, 
affirmed 153 S.W.2d 167. 

The statute relating to venue of ac— 
tion against railroad or owner of line’ 
of mail-stages or other coaches for in- 
ury to person or property or on lia- 
ility as a carrier applies equally and 
alike to corporations, whether foreign 
or domestic, and to all owners of such 
lines, whether corporate or individual. 
but proper service of summons must 
be ‘had in all cases. _ Pope’s Dig. § 1394. 
—Viking Freight Co..v. Keck, 153 S.W. 
2d 163, affirmed 153 S.W.2d 167... 

Tex.Civ.App. Under. statute provid- 
ing that, if a railroad does not operate 
its railway or maintain agent in coun- 
ty in which plaintiff resided at time of 
injury, action shall be brought either 
in the county in: which injury occurred 
or in county nearest that in which 
plaintiff resided at time of injury, i 
which the railroad operates its road or 
has an agent, “nearest county”, con- 
sidered in light of general statutes 
designating county to which venue 
should be changed in civil and criminal 
cases,'means the county, the courthouse 
of which is nearest to courthouse of 
the county in which plaintiff resided, at 
time suit was filed, since courthouse is, 


the place designated by law as the. 


locus of litigation. Code Cr.Proc.1925, 
art. 565; Rev.St.1925, arts. 1995, subd. 
25, 2172.—Burlington-Rock Island R. 
Co. v. Garlitz, 151 S.W.2d 889. 


§ 72 Pies 

N.Y. The state has power to regu- 
late the performance by a railroad 
company of its public functions and 
every act incidental to such functions. 
—People v. Brooklyn & Queens Tran- 
sit Corporation, 28 N.B.2d 925, 283 N. 
Y. 484, affirming 15 N.Y.S.2d 295, 258 
App.Div. °753. 


: § 74 

Il. In railroad’s proceeding against 
Commerce Commission for authority to 
close an agency station and substitute 
therefor a prepay station on ground 
that public convenience and necessity 
did not require maintenance of an 


agency station and that cost of main-. 
taining station/as an agency station 


was an undue burden on. railroad’s 
business, question was whether it was 
shown that public good derived. from 
maintenance of agency station over- 
came loss in maintaining it as such.— 
Illinois Cent. R. Co. yv. Illinois) Com- 
merce Commission, 32 N.H.2d 146, 375 
Ti, 585, ; 

In railroad’s proceeding against Com- 
merce Commission for authority to 
close an agency station and substitute 


therefor a prepay station on ground 


that public convenience and necessity 
did not require maintenance of an 
agency station and that cost of main- 
taining station as an agency station 
was an undue burden on railroad’s 
business, evidence warranted conclu- 
sion that railroad had maintained bur- 
den of showing that a continuance of 
agency station would not be in public 
convenience and necessity, and hence 


a 


s 


should have contained an order re- 
manding case to commission for fur- 
ther proceedings, since only the com- 
mission had authority to grant relief 
requested by railroad.—Illinois Cent. R. 
Co. vy. Illinois Commerce Commission, 
32 N.E.2d 146, 375 IN. 585. 

Iowa. The court is warranted in en- 
forcing an order of the State Com- 
merece Commission with respect to a 
railroad company only if it finds that 
‘the order is reasonable and just, and 
that in refusing compliance therewith 
the company is neglecting the per- 
formance of a public obligation. Code 
1935, §§ 7883, 7884.—Lowden v. Iowa 
State -Commerce Commission, 294 N. 
Ww. 749. 

The duty which it is sought to en- 
force by an order of the State Com- 
merce Commission must ordinarily be 
one that is imposed on the railroad by 
statute. Code 1935, §§ 7874-7877, 7883- 
7887.—Lowden v. Iowa State Commerce 
Commission. 294 N.W. 749. 

Where testimony in support of order 
by State Commerce Commission requir- 
Ing an additional brakeman was chief- 
ly opinions and conclusions, and record 
was undisputed that at no time had 
there been an accident on run in ques- 
tion resulting in either damage to prop- 
erty or injury to any person, order of 
Commission was properly vacated un- 
der statute on ground that it was “un- 
reasonable, inequitable and. unjust.” 
Code_1935,. §§ 7874-7877, 7883-7887.— 
Lowden vy. Iowa State Commerce Com- 
mission, 294.N.W. 749. 


Neb, The only question for deter- 

mination on appeal to the Supreme 
Court' from an order of the Nebraska 
State Railway Commission denying an 
application for permission to discon- 
tinue motor passenger trains igs the 
sufficiency of evidence to prove that 
the order is not unreasonabhe or ar- 
bitrary. Comp.St.1929, § 75-201; Const. 
art. 4, § 20.—Application of Chicago, 
B. & Q. R. Co., 295 N.W. 389. 
_._ Where a final order of the Nebraska 
State. Railway Commission denying 
railroad permission to discontinue mo- 
tor passenger trains is based on find- 
ing’ without support in evidence, the 
order. is “unreasonable”, “arbitrary” 
and reversible on appeal, Comp.St. 
1929, § 75-201; Const. art. 4, 20.— 
Application of Chicago, B. & Q. R. Co., 
295 NW. 389. 


Ohio. On appeal from an order of 
the Public Utilities Commission per- 
mitting the abandonment of particular 
train service, the finding and order of 
the commission would not be disturbed 
unless it appeared from record that the 
finding and order were manifestly 
against the weight of the evidence and 
were so clearly unsupported by _ evi- 
dence as to show misapprehension or 
mistake, or willful disregard of duty. 
Gen.Code, §§ 504-2 et seq., 504-3, 544. 
—City of Delphos v. Public Utilities 
Commission of Ohio, 30 N.E.2d 688, 
137 Ohio St. 422. 


Okl. Order of Corporation Commis- 
sion denying an application of railroad 
for authority to discontinue or change 
service rendered at a station, is _pre- 
sumed on appeal to the Supreme Court 
to be prima facie just, reasonable, and 
correct, and, if there is any evidence 
reasonably tending to support the or- 
der,.the burden is upon the railroad to 
show, by evidence so strong and con- 
elusive as to overcome all presumptions 
in its favor, that the order is unrea- 
sonable and unjust, and, unless the 
railroad meets the burden, the order 
must be affirmed.—Lowden vy. State, 113 
2 Se X0 a AS : 

Where findings of the Corporation 
Commission showed only a small loss 
to railroad under telegrapher agent 
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aw 


yher agent service which ° 
thorized by the commission would 
how a p 


ice at station which was sought by 


railroad would be grossly inadequate 


and would not be justified by circum- 
stances, railroad failed to meet bur- 
den of overcoming prima facie pre- 
sumption in favor of reasonableness of 
commission’s order and the order was 
itd apsineligg alia os v. State, 113 P.2d 


S.C. The statute vesting public serv- 
ice commission with power to regulate 
rates and service of every public utility 
in the state and to fix such just and 
reasonable standards, classifications, 
regulations, practices, and measure- 
ments of service to be furnished, im- 
posed, or observed and followed by 
every public utility in state, refers to 
those companies which are Classified 
as “public utilities’ in contradistine- 
tion to “transporting and transmitting 
corporations.” Code 1932, §§ 8248, 
8251, 8252.—Darby .v. Southern Ry. 
Co., 10: S.H.2d 465, 194 S.C. 421. 

The rule of public service commis- 
sion requiring that no_ rate, toll, 
charge, fare, nor service of any public 
utility under regulation of commission 
should be deemed approved or consent- 
ed to by commission until such rate, 
toll, etc., had been affirmatively ap- 
proved, which rule was promulgated 
under authority of statute vesting com- 
mission with power to regulate rates 
and service of every public utility in 
the state and to fix such just and rea- 
sonable standards, classifications, regu- 
lations, practices, and measurements of 
service to be furnished, imposed or ob- 
served and followed by every public 
utility in state, refers, only to “public 
utilities’ as defined in statute, anu 
does not refer to railways. Code 1982, 
§§ 8248, 8251, 8252.—Darby v. South- 
poe Ry. Co., 10 S.H.2d 465, 194 S.C. 


8.C. Railway company has right of 
appeal from judicial decisions and or- 
ders of Public Service Commission 
after hearing on merits——Darby  v. 
Southern Ry. Co., 10 S.E.2d 465, 194 
S.C. 421. 

The public service commission had 
authority to specify what type of serv- 
ice was required of railroad company, 
subject to judicial review, but com- 
mission, before exercising 
tion in such matter, was bound to have 
a hearing on merits of the case. Code 
1932, §§ 8248, 8251, 8418.—Darby v. 
Southern Ry. Co., 10 S.E.2d 465, 194 
S.C. 421. 

Railroad companies operate under a 
franchise granted to them by the state 
and are bound to serve public fairly 
and impartially, but, where public does 
not use facilities furnished to a snffi- 
cient extent to compensate company 
therefor, it is matter for public service 
commission to determine, after a hear- 
ing, whether or not more than mini- 
mum of service should be supplied by 
company, and commission’s action is 
subject to judicial review.—Darby v. 
Southern Ry. Co., 10 8.H.2d 465, 194 S. 
C. 421. 


§.C. Notwithstanding rule of pub- 
lie service commission stipulates that 
no discontinuance by railroad of depot, 
flag stop, station, office, or agency 
should be allowed without permission 
of the commission, the action of the 
commission in such a case is subject 
to review by court. Code 1932, § 8251. 
—Southern Ry. Co. y. Public Service 


Darr Usenee 10° S.Bi2d 769, 195 S.C. 


Review of an order of the public 
service commission relating to railroads 
is not provided for by statute which 
provides for review by court of com- 
mon pleas, wtih right of appeal, of 
orders of the commission relating to 
public utilities, but which does not 
include railroads in its definition of the 
term ‘‘publie utilities”. Code 1932, §§ 
8252-8255.—Southern Ry. Co. v. Pub- 
lic Service Commission, 10 S.E.2d 769. 
195 S.C, 24%. 


was 


order refusing the 
rofit, and it was apparent tinuance by railroad of 


from the evidence that caretaker serv- 


its discre- . 


a 


On app Tr 
public 44 aes comm 


a particular station, where p: 
not made in court of common p 
made by any exception on appe 
statute under which the action 
view the order was purported 
menced did not cover orders rel: 
to railroads but applied only to | 
public utilities, the point could 
sidered as ‘waived’. and could 
regarded by Supreme Cour 
1932, §§ 8251-8255.—Southern AC 
v. Public Service Commission, 1 ae 


power to enforce its own orders | 
ing to railroad companies, but mus 
ply to the courts for the enforcem 
thereof, and such application inciden 
ly involves the judicial determinat 
of the validity of the orders.—Southe 1 
Ry. Co. vy. Public Service Comm 7 
10 S.E.2d 769, 195 8.C.:247. — 
Notwithstanding absence of statut 
authority for any sort of review of 
order of the publie service com: 
relating to railroads, an a, 
party would have right to app 
court for relief against the threate 
or attempted enforcement of an_ 
valid order.—Southern Ry, Co. v. Pi 
lic Service Commission, 10 §.H.24 
195 S.C, 247. Prien By 
Notwithstanding absence of statut« 
authority for any sort of review of 
order of the public service commi 
relating, to railroads, railroac 
maintain action in court of. 
pleas to vacate and set aside 
the commission refusing the 
discontinuance by the railroad 


1932, 
Public Service Commission, 10 
£69,195 (S:G. e242 


ei oe | 
Upon judicial review of an or 
the public service commission relatin 
to railroad companies, such as an_ 


Ry 
10 S.BE.2d 769, 195 S.C. 247. ; 

Upon judicial review of orders | 
the public service commission relatin: 
to railroad companies, such aS an 
der refusing the proposed disconti 
ance by railroad of its agency | 
particular station, the commiss 
orders are presumptively just and rea- 
sonable, and railroad has burden of — 
showing that they are unreasonable. 
Code 1932, § 8251.—Southern Ry. Co. | 
vy. Public Service Commission, 10 S.B . 
769, 1A.95.8.€. 24703 { 

In determining the reasonableness 
an order of the public service com- — 
mission to compel a railroad to furn a 
a facility not included within its ab 
solute duties, the court must consi 
all the facts, such as the places a 
persons interested, the volume of busi- 
ness to be affected, and the saving in 
time and expenses to the shipper ins ad 
against the cost and loss to the rail- 
road.—Southern Ry. 0. Vv. Publ 
Rearige Comunlasiom 10 S.H.2d 769, 195 
SC.).247. vi 


§ 76 ag: 

U.S.Mo. The Transportation Act was 

designed to protect the public against 

action which might endanger its in- 

terest. Interstate Commerce Act, § 1 

(18-21), as added by Transportation —_ 
Act 1920, § 402, 49 U.S.C.A. § 1(18-21). 


—L. Singer & Sons v. Union Pae. R. 
Co.,;- 61 S:Ctp.254) 311-8 29bee shane 
Ed. —.,, affirming 109 F.2d 498, aftirm- 


ing 26 F.Supp. 721, certiorari granted 
60 S.Ct. 891, 309 U.S. 658, 84 L.Ed. 
1002 and Kansas City, Mo. vy. L. Singer 


& Sons, 60 S.Ct. 891, 309 U.S. 653, 8&4 
L.Ed. 1002. 
§ 128 
Md, The several branches in Mary- 


Jjand of the Baltimore and Ohio Rail- 
road Company are “lateral roads” with- 
in its charter authorizing the construc-— 
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S) 
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tion thereof, although certain branches 
were built under special supplementary 
tatutes, and hence the main line and 
the lateral or branch roads in Mary- 
land constitute a railway system with- 
n the contemplation of the tax ex- 
emption in company’s charter as re- 
gards the propriety of a tax on rolling 
stock. Acts 1826, c. 128, § 14.—Levin 
Baltimore & O. e a 17 A.2d 101. 


6 
-p.C.D.C. Under the abandonment 
section of the Interstate Commerce 
et, by which the commission is au- 
orized to issue a certificate of rail- 
ad abandonment i 
-ience and necessity permits and to im- 
pose such terms as the public conven- 
-ience and necessity requires, the com- 
mission in case of an abandonment 
rhich involves, not a withdrawal of 
nsportation service from a particu- 
area, but a general rearrangement 
as result of which both railroad stock- 
olders and public will benefit, is au- 
‘thorized to provide protection for dis- 
laced employees, in view of the con- 
ruction of consolidation section of 
e act by the Supreme Court as au- 
orizing the commission to provide 
r dismissed employees, which by 
alogy, requires that a similar con- 
ruction be given to the abandonment 
ion. Interstate Commerce Act 
49)" UeS.CrAct* § ieee 
an 


Hah 
so 


ae 


if public conven- 


without prior order of the public 
ity commission construct, alter or 
, lish its facilities across any high- 
way concerns only crossings where 
the line of an operating railroad 
osses a highway or the line of an- 
ther operating railroad and does not 
ply where a highway is crossed by 
n unused or abandoned right of way 
mce hazards the statute was intended 
© deal with were those created by the 
ovements of trains over tracks cross- 
ig the highway and not the mere 
resence of the highway or abandoned 
dead rails. 66 P.S. § 1179(a, c).— 
ennings v. Pehnsylvania Public Util- 
y Commission, 14 A.2d 882, 140 Pa. 
Super. 569. 


had power to attach reasonable condi- 
be ions to its consent so long as they 
were proper under the company’s fran- 
-echise or under contracts previously 
entered into by it with the various 
‘municipal authorities. 66 P.S. § 1123 
 (a).—Jennings y. Pennsylvania Public 
Utility Commission, 14 A.2d 882, 140 
Pa.Super. 569. 

Where public utility commission 
granted certificate of public conven- 
-ience for abandonment of a railroad 
and thereafter instituted an inquiry as 
to whether railroad should remove at 
its own cost facilities at grade cross- 
ings on abandoned road, without no- 
tice that it would attempt to impose 
liability on railroad for: damages to 
owners of property affected by chang- 
es, certificate of public convenience for 
abandonment to which no. conditions 
were attached when actually carried 
into effect could not be rescinded by 
the commission. 66 P.S. §§ 1122(d), 
1123(a), 1179(a, c)—Jennings v. Penn- 
sylvania Public Utility Commission, 14 
A.2d 882, 140 Pa.Super. 569 


§ 166 

Mo. Where it is so authorized by its 
charter or by statute, a railroad com- 
pany, though created for a limited pe- 
riod, may acquire a fee simple title in 
‘ lands for its right of way, depot 
- grounds, and other railroad necessities 
by purchase, and that right is not af- 
fected by fact that company may ob- 
tain only an easement or determinable 
fee if it resorts to condemnation pro- 
ceedings.—State ex rel. State Highway 
Commission v. Union Electric Co. of 
Missouri, 148 8.W.2d 503. 

Mo. Under statute empowering rail- 
road to hold voluntary grants of real 
estate and other property in aid of 


ience for abandonment of a railroad ~ 


PAth ei 
intenanc 


- 
pe ihe 


construction and 


: rail- — 
road, but providing that real estate 
received by voluntary grant shall be_ 


held and used for purpose of such grant 
only, the phrase “voluntary grant 
was used by the Legislature to mean a 
conveyance without a valuable con- 
sideration. Rev.St.1939, § 5128, Mo. 
St.Ann. § 4655, p. 2072.—Brown v. 
Weare, 152 S.W.2d 649. _ i 
Under statute empowering railroads 
to take voluntary grants of real estate 
and other property in aid of construc- 
tion and maintenance, but providing 
that real estate received by voluntary 
grant shall be held and used for pur- 
pose of such grant only, a deed to a 
railroad of land for station grounds 
and for railroad purposes was a “‘vol- 
untary grant’ within the statute, and 
was not removed therefrom by express 
consideration of $1, and railroad ac- 
quired only an “easement” by virtue 
of the deed. Rev.St.1939, §§ 5128, 5157, 
Mo.St.Ann. §§ 4655, 4684, pp. 2072, 
Ai hee ade v. Weare, 152, S.W.2d 
49. 


8 168 

Ill. Under statute authorizing rail- 
roads to acquire land by “purchase” 
or “taking,” acquisition of land by 
railroad is limited to purposes neces- 
sary to accomplish object of their in- 
corporation, and constitute such a 
variety of uses as change and circum- 
stance may bring about, and depends 
upon facts in each case, but if reason- 
ably -necessary is generall upheld. 
Smith-Hurd Stats. c. 114, § 20.—Toledo 
P. & W. R. R. vy, Brown, 31. N.B.2d 
767, )375 : Ii, 


438. 

Under statute authorizing railroads 
to purchase realty necessary for con- 
struction of railroad or for use thereof 
Legislature contemplated that land 
might be necessary upon which rail- 
road was not actually constructed, but 
which would be necessary for its use, 
and expressly permitted land to be ac- 
quired by. purchase. Smith-Hurd Stats. 
ec. 114, § 20.—Toledo, P. & W. R. R. v 
Brown, 31 N.B.2d 767, 376 Ill. 438. 


§ 181 

N.C. Under railroad’s charter pro- 
viding that in absence of+contract it 
shall be presumed that land on which 
road is constructed and 100 feet on 
each side thereof have been granted, 
railroad could acquire right of way 
by statutory presumption, and fact 
that present location of railroad: con- 
structed many years after date of char- 
ter did not coincide with original lo- 
cation was immaterial. Priv.Acts 1854- 
55, ce. 228, §§ 27, 29.—Southern Ry. Co. 
A aaeeal as: 13 S.H.2d 561, 219 N.C. 
318. 

Under railroad’s charter providing 
that in absence of contract it shall be 
presumed that land on which road is 
constructed and 100 feet on each side 
thereof have been granted, burden is 
on party claiming benefit of presump- 
tion to show every fact out of which 
it arises. Priv.Acts 1854-55, ¢, 228, § 
29.—Southern Ry. Co. v. Lissenbee, 13 
S.E.2d 561, 219 N.C. 318. 

In railroad’s action to require defend- 
ant property owner to remove obstruc- 
tion on and around its electrical sig- 
nal and switching system on right of 
way and to restrain interference there- 
with, evidence was sufficient to take 
case to jury on issue whether railroad 
had title to land involved under the 
statutory presumption created by its 
charter. Priv.Acts 1854-55, ¢. 228, § 
29,—Southern Ry. Co. v. Lissenbee, 13 
8.E.2d 561, 219 N.C. 318. 


8 186 
Mo. A deed to a railroad of land for 
use as station grounds for railroad pur- 
poses must be read with the limitations 
and conditions which the law put in- 
to it, and in the light of public policy 
of the state.. Rev.St.1939, § 5128, Mo. 
St.Ann. § 4655, p. 2072; Mo.St.Ann, 
Const. art. 2, § 21.—Brown v. Weare, 

152 S.W.2d 649. ab 

9: 


§ 

S.C. Where predecessor of railroad 
company acquired right of way under 
statute providing for right of way 200 
feet wide with presumption after ex- 
piration of two years following con- 
struction of road that right of way 


use, 
center of track on each side. 12 St. . 
at Large, p. 551—Atlantie Coast Line 
tag v. Little, 12 S.H.2d 7, 195 S.C. 

The fact that railroad right of way 
is fixed under authority of the state 
creates strong presumption that whole 
of it should be preserved as necessary 
for the purpose for which it is set 
apart. 12 St. at Large, p. 551.—At- 
lantic Coast Line’ R. Co. v. Little, 12 . 
S.H.2d 7, 195 S.C. 455, ‘ ' 

8 200 : 

Md. In oil corporation’s suit to en- 
join railroad companies from interfer- 
ing with placing of compiainant’s pipe 
lines under defendant’s right of way 
on complainant’s property, which com- 
plainant purchased on faith of public 
record of deed granting right of way 
to one defendant, stock of which was 
subsequently purchased by codefend- 
ant, parties’ rights must be determined 
and measured by terms of such deed 
as recorded.—Richfield Oil Corporation 
of New York v. Chesapeake & C. B. R. 
Co., 20 A.2d 681. . : 

Where intention to convey a fee does 
not appear, as in Conveyance of railroad 
right of way through certain lands, 
grantee takes an, “easement” only.— 
Richfield Oil Corporation of New York 
Be ehesavenre & C. B. R. Co., 20 A.2d 


Where the granting clause of a deed 
declares purpose of grant to be convey- 
ance of railroad right of way, the deed 
passes an “easement” only, to grantee. 
—Richfield Oil Corporation of New 
York v. Chesapeake & C. B. R. Co., 20 
A.2d 581. 

Mo. Where land has been granted 
or conveyed to a railroad company, 
the question of what estate or inter- 
est it ees acquired must be deter- 
mined from the intention of the parties 
as shown by the whole instrument as 
construed in connection with the com- 
pany’s charter or governing statutes 
and, in case of ambiguity, with the ac- 
companying circumstances, and as thus 
construed the grant or conveyance may 
convey the title in fee or a mere ease- 
ment.—State ex rel. State. Highway 
Commission v. Union Electric Co. of 
Missouri, 148 S.W.2d 503. i 

A “right of way” in. its legal and 
generally accepted. meaning in ref- 
erence to a railroad company’s interest 
in land is a mere easement for rail- 
road purposes in the lands of others.— 
State ex rel. State Highway Commis- 
sion v. Union Blectric Co. of Missouri, 
148 S.W.2d 503. 

Though deeds by their terms con- 
veyed fee to railroad company operat- 
ing interurban railroad, the statute 
authorizing street railroad companies 
to acquire by greet a right of way 
not to exceed 50 feet in width over 
private property and to construct or 
maintain and operate its roads thereon 
limited the interest conveyed to an 
“easement” which expired when com- 
peony abandoned use of land for rail- 
road purposes. Mo.St.Ann.’ § 4911, p. 
2232.—State ex rel. State Highway 
Commission v, Union Electric Co. of 
Missouri, 148 S.W.2d 503. ; 

Mo. A “right ot way” in its legal 
meaning in reference to a railroad’s in- 
terest in land is a mere “easement” 
for railroad purposes in the lands of 
others.—University ity vy. Chicago, R, 
I, & P.. Ry. Co,, 149, S.W.2d '327., 

Generally, where land is conveyed 
to railroad by instrument purporting 


deed provides for reverter to grantor 
in case land is not used for such pur- 
poses, and the rule applies although 
the conveyance is in usual form of 
general warranty deed, particularly 
under statute authorizing railroad to 
acquire land only for purposes of con- 
structing, maintaining and operating a 
railroad. RevSt.1939, § 5128, subd. 2, 
Mo.St.Ann. § 4655, subd. 2, p. 2072.— 
University City vy. Chicago, R. I. & P. 
Ry. Co., 149 S.W.2d 321. 
A grant to railroad company of right 
of way for railroad purposes, which 
was expressly made in consideration of 
benefits and advantages arising from 
location, construction and operation of 
railroad, and which provided that the 
license would cease with nonuse of the 
property. for railroad’ purposes, was 
construable as conveying to the rail- 
road an “easement” and not as creat- 
ing a base fee ona “condition subse- 
quent,” so that title to the land passed 
to devisees under grantor’s will, and 
to their successors, subject to the ease- 
ment, and upon abandonment of land 
for railroad purposes no title vested 
in grantor’s heirs. Rev.St.1939, § 5128, 
subd. 2, Mo.St.Ann. § 4655, subd. 2, p. 
2072.—University City v. Chicago, 
ToiSeP. 2 RCo! 149. SSW 205.321. 
Mo. A deed to a railroad of a strip 
of land for a right of way for use for 
railroad purposes granted the railroad 
an “easement” only. Mo-.St.Ann.Const. 
peraee 21.—Brown v. Weare, 152 S.W. 


Where railroad acquires a right of 
way, whether by condemnation, by vol- 
untary grant, or by a conveyance in fee 
upon a valuable consideration, the rail- 
road takes only a mere “easement” over 
the land, and not the fee. Rev.St.1939, 
§ 5128, Mo.St.Ann. § 4655, p. 2072; Mo. 
St-Ann.Const. art. 2, 5 21.—Brown v. 
Weare, 152 S.W.2d 649. 


Under statute empowering railroads 
to take voluntary grants of real estate 
and other property in aid of construc- 
tion and maintenance but providing 
that real estate received by voluntary 
grant shall be held and used for pur- 
pose of such grant only, a deed to a 
railroad of land for station grounds 
and for railroad purposes was a “vol- 
untary grant” within the statute, and 
was not removed therefrom by express 
consideration of $1, and railroad ac- 
quired only an “‘easement’”’ by virtue of 
the deed. Rev.St.1939, §§ 5128, 5157, 
Mo.St.Ann. §§ 4655, 4684, pp. 2072 
ASA parce hea v. eare, 152 S.w.2d 

The term “easement” as applied to 
the interest in land which a railroad 
acquires for right of way and railroad 
purposes is a term of convenience and 
is not used in its technical and limited 
sense, and in some respects such inter- 
est which has been referred to as a 
special peculiar interest, subject to its 
own rules, partakes of the nature of 
a ‘“eorporeal estate’. Rev.St.1939, § 
5128, Mo.St.Ann, § 4655, p. 2072; Mo. 
St.Ann.Const. art. 2, § 21.—Brown vy. 
Weare, 152 S.W.2d 649. 


As respects whether a railroad com- 
pany acquires title in fee or only an 
easement, there is no difference be- 
tween a grant of land for a right of 
way or a grant of land for station 
grounds, where the purposes are set 
out in the deed or where the limita- 
tions on the use of the grant are im- 
posed by the deed. Reyv.St.1939, § 
5128, Mo.St.Ann. § 4655, p. 2072; Mo. 
St.Ann.Const. art. 2, 21.—Brown _v. 
Weare, 152 S.W.2d 649 


Under voluntary grant of land for 
right of way and station grounds ex- 
pressly for “railroad purposes”, the 
railroad took only an “easement” in 
the sense that the fee in the land over 
which the easement was granted re- 
mained in. the grantor and his heirs 
and assigns, and not an ‘‘estate in fee 
simple” or in “fee determinable.’ Rey. 
St.1939, § 5128, Mo.St.Ann. § 4655, p. 


Sie Mr — 
a 


R.. 


each extends to the center of the way 
and that such presumption may be re- 
butted by evidence to show that the 
entire way has been taken from the 
land of only one of the abutting own- 
ers applies to land acquired by railroad. 
for railroad purposes.—Brown y. Weare, 
152 S.W.2d 649, 

N.J.Ch. A deed granting the right 
to construct and forever use a railroad 
with one or more tracks, with haben- 
dum providing that grantee was not 
to have the soil embraced within the 
description contained in the deed, was 
not a grant of the “fee’ but merely a 
grant of an “easement”? for the pur- 
poses limited in the deed, and hence 
railroad which succeeded to the right 
under the deed was not liable for in- 
juries sustained by a pedestrian who 
fell on coming in contact with concrete 
base formerly supporting a battery box 
which was part of a signal system of 
a traction company on its right of way 
across the realty.—Lee v. Pennsylvania- 
Reading Seashore Lines, 20 A.2d 71, 
129 N.J.Eq. 530 wee 


§ 

Md. Where a deed to corporation 
and its trust indenture to trust com- 
pany reserved such portions of land as 
were described in grantor’s prior deed, 
granting railroad company an easement 
for railroad purposes, and subsequent 
deed of-land from original corporate 
grantee’s receiver provided that con- 
veyance was subject to grant of rail- 
road rights of way by such prior deed, 
fee of land was in receiver’s grantee, 
subject to easement of such rights of 
way.—Richfield Oil Corporation of New 
York y. Chesapeake & C. B. R. Co., 20 
A.2d 581. 

Mo. Where owner had. conveyed ease- 
ment in land for railroad purposes and 
in conveying the land subsequently ex- 
cepted from grant land covered by 
easement, it was not intention of own- 
er to retain title to the servient estate 
in the strip over which the right of 
way ran while disposing of the abut- 
ting land, since “right of way’’ has 
two meanings in railroad parlance, as 
the strip of land upon which the track 
is laid, and the legal right to use such 
strip, and hence owner must have in-, 
tended to except the use only.—Brown 
v. Weare, 152 S.W.2d 649. 

Where owner ‘had conveyed easement 
in land for station grounds and in con- 
veying land excepted from grant sta- 
tion grounds the land was conveyed 
subject to the easement for station 
grounds and did not except the fee it- 
self, since the word ‘except’? may be 
employed to reserve a right to use 
part of the grant, and whether a pro- 
vision is an “exception” or ‘‘reserva- 
tion” depends not upon the use of a 
particular word, but upon the nature 
and effect of the provision itself and 
its operation on the subject of the 


Fear ae vy. Weare, 152 S.W.2d 
j § 211 
N.Y.App.Div. The condition in con- 


veyance of land that conveyance should 
be void and that estate should revert 
to grantor, her heirs and assigns, if 
electric railroad should not be con- 
structed on land within three years or 
if such railroad should thereafter cease 
to operate for a period of six months, 
was a “condition subsequent”.—In re 
Opening and Extending of North Con- 
duit Avenue, Borough of Queens, City 
A a York, 27 N.Y.S.2d 841, 262 App. 
iv. 70. 


§ 232 

C.C.A.Puerto Rico. Where deed gave 
perpetual right of way for railroad 
lines of grantee in favor of rural prop- 
erty of grantee without any restric- 
tions, the servitude created belonged to 
and was inseparable from’ grantee’s 
property, but the use of right of way 
was free and unrestricted to the gran- 
tee as owner of such property, and 
was a “real” as distinguished from a 
“personal servitude,” and could be per- 


which would ordinarily come to 
road’s wharves unless the equi 
of the wharfage ee was paid to it 
—Berger v. Ohlson, Alaska 605 j 

Md. Where there were breache 
peace by oil corporation and rail! 
companies before filing of such « 
poration’s bill of complaint to enjc 
railroad companies from  interfe 
with complainant’s placing of pipe li 
uncer defendants’ right of way on co 
plainant’s. property and parties to s 
agreed to commit no further acts whi 


C.3B.f RY Couy 20) Aad 
In oil corporation’s suit to e 
railroad companies from  interfe 
with placing of complainant's pipe li 
under defendant’s right of way on. 
plainant’s evidence he 


York 
. B. R. Co., 20 A.2d 
. 7 oa A 


In oil, corporation’s suit to enj 
railroad companies from interferin 
with placing of complainant’s pipe li 
under defendant’s right of way on com- — 
plainant’s property, where it was ad- 
mitted that purpose of pipe line was 
to carry oil for shipment to anothe 
competing railroad, service on whic 
complainant contended was essenti: 
to it, and that there were other pip 
lines under defendants’ tracks at pro 
posed depth of complainant’s line, an 
defendants stipulated that complain- 
ant had right of ingress and egress — 
over surface of railroad to and from — 
parcels of complainant’s land com- — 
pletely inclosed by tracks and that 
defendants had no objection to layin 
of pipes below surface of tracks to an 
from such parcels, injunction should 
have been granted as against contention — 
that eee damage would result — 
and that installation of particular pipe 
line would be possible source of danger — 
to defendants.—Richfield Oil Corpora- 
tion of New York v. Chesapeake & C. B. 
R. Co., 20 A.2d 581. ; 
Mo. Under statute empowering rail- 
road to hold voluntary grants of real 
estate and other property in aid of — 
construction and maintenance of rail- 
road, but providing that real estate re- 
ceived by voluntary grant shall be held 
and used for purpose of such grant 
only, the phrase “voluntary grant” was 
used by the Legislature to mean a 


conveyance without a valuable con- 
sideration. Rey.St.1939, § 5128, Mo. 
St.Ann. 2072.—Brown vy. 


i 4655, p. 
Weare, 152 S.W.2d 649. 
Under statute empowering railroads 
to take voluntary grants of real estate 
and other property in aid of construc- 
tion and maintenance, but providing 
that real estate received by voluntary 
grant shall be held and used for pur- 
pose of such grant only, a deed to a | 
railroad of land for station grounds bs 
and for railroad purposes was a “vol- 
untary grant” within the statute, and 
was not removed therefrom by express ~ s 


2d 503. 


§ 232 


consideration of $1, and railroad ac- 
quired only an ‘“‘easement’” by virtue 
of the deed. Rev.St.1939, §§ 5128, 5157, 
Mo.St.Ann. §§ 4655, 4684, pp. 2072, 
2090.—Brown y. Weare, 152 S.W.2d 
649. 

N.C. A railroad right of way, when 


once acquired, whether under statutory 


presumption, by condemnation, or by 
purchase, may be occupied and used by 
railroad to its full extent, whenever 
proper management and business ne- 
cessities of the road may so require, 
and railroad is judge of such necessity. 
Priv.Acts 1854-55, c. 228, §§ 27,°29.— 
Southern Ry. Co. v. Lissenbee, 13 S.E. 
2d 561, 219 N.C. 318. 
§ 241 
Mo. Where interurban railroad com- 
pany had only an easement interest in 
land, it had no right to grant an addi- 
tional easement burden for _ electric 
transmission line beyond period of use 
by railroad for right of way purposes. 
Mo.St.Ann, 4911, p. 2232.—State ex 
rel, State Highway Commission v. Un- 
ion Hleetrie Co. of Missouri, 148 S.W. 


§ 260 

Alaska. Plaintiff who was licensed 
by the United States government to 
transport freight and passengers from 
Seattle to Anchorage by motorship and 
was also employed in the lightering of 
cargo from a ship anchored off shore to 
the Anchorage City Dock had a right 
to cross a railroad right of way at any 
established crossing and to have rea- 
sonable cross roads established, since 
the ownership of a railroad right of 
way is in the nature of an ‘‘easement,” 
a qualified right which, must be used 
and exercised in connection with the 
rights and privileges of the public. 
—Berger v. Ohlson, 9 Alaska 605. 


§ 281 
Mo, Though deeds by their terms 
conveyed fee to railroad company op- 
erating interurban railroad, the statute 
authorizing street railroad companies 
to acquire by grant a right of way 
not to exceed 50 feet in width over 


private property and to construct or 


maintain and operate its roads thereon 
limited the interest conveyed to an 
“easement” which expired when com- 
pany abandoned use of land for rail- 
road purposes, Mo.St.Ann. § 4911, p. 
2232.—State’ ex rel. State Highway 
Commission v. Union Electrie Co. of 
Missouri, 148 S.W.2d 508. 


Mo. A grant to railroad company of 
right of way for railroad purposes, 
which was expressly made in considera- 
tion of benefits and advantages arising 
from location, construction and opera- 
tion of railroad, and which provided 
that the license would cease with non- 
use of the property for railroad pur- 
poses, was construable as conveying to 
the railroad an “easement” and not as 
ereating a base fee on a “condition sub- 
sequent,’ so that title to the land 
passed to devisees under grantor’s will, 
and to their successors, subject to the 
easement, and upon abandonment of 
land for railroad purposes no title vest- 
ed in grantor’s heirs. Rev.St.1939, § 
5128, subd, 2, Mo.St.Ann. § 4655, subd, 
2, p. 2072.—University City v. Chicago, 
Rai. & PP. R: Co., 149 S.W.2d .321. 

Mo. The owner of land adjacent and 
contiguous to railroad right of way 
became owner of right of way upon 
abandonment of it by the railroad.— 
Brown vy. Weare, 152 S.W.2d 649, 

Where a railroad company receives 
only an easement in land for use as 
station grounds and later abandons the 
grounds, the land goes back to the 
original owner or his grantees freed 
from the easement just as the land 
goes back to the original owner or 
his grantees freed from public use or 
easement in case of the vacation of a 
highway. Mo.St.Ann.Const. art. 12, § 
14.—Brown v. Weare, 152 S.W.2d 649. 

N.Y.App.Div. Between the breach in 
1926 of condition subsequent in con- 
yeyance of land that conveyance should 
be void and estate should revert to 
grantor, her heirs and assigns if elec- 
tric railroad should not be constructed 
on the land within three years or if 
such railroad should thereafter cease 
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to operate for a period of six months, 
and vesting of title in 1934 in City of 
New York in condemnation proceeding, 
heirs at law and next of kin of grantor 
possessed right of re-entry, and their 
delay, acquiescence and silence, no mat- 
ter how long continued, could not cre- 
ate an “estoppel’.—In re Opening and 
Extending of North Conduit Avenue, 
Borough of Queens, City of New York, 
27 N.Y.S.2d 841, 262 App.Div. 70. 
§ 289 A 

Cal. Where grantee, when applying 
to probate court for order directing 
execution of deed by administratrix in 
accordance with agreement between 
grantee and deceased represented that 
grantee had performed its part of 
agreement which called for construction 
of railroad on land, it could be assumed 
that court, by its order, and administra- 
trix, by execution and delivery of 
deed, intended to provide for a rever- 
sion in event of a cessation of use of 
land for railroad purposes’ by language 
in deed providing that, if grantee and 
its successors failed to use conveyed 
land for railroad purposes, land should 
revert to deceased’s heirs.—Romero Vv. 
Department of Public Works, 109 P.2d 
662, prior opinion 97 P.2d 871. 

N.Y.Sup. If estate, created by deed 
of realty for railroad purposes to rail- 
road which subsequently ceased to use 
the realty for railroad purposes, was 
a fee on condition subsequent, a re- 
entry was necessary to divest railroad 
of title, and, if a determinable fee, the 
railroad’s interest was terminated on 
abandonment of realty for railroad pur- 
Pesce. tay pan v. Magner, 28 N.Y.S.2d 


Where realty was conveyed to rail- 
road for railroad purposes and for “so 
long as” the railroad should use the 
realty for its railroad, and deed pro- 
vided that, when realty should cease to 
be permanently used for railroad, then 
realty should revert to the grantor or 
his heirs or assigns, the estate created 
was a “determinable fee” rather than 
a fee on “condition subsequent,’ and 
to divest railroad of its title, re- 
entry by the grantor or his representa- 
tive was not necessary when railroad 
ceased to use the realty for’ railroad 
purposes.—Thypin v, Magner, 28 N.Y. 
S.2d 262. 

§ 317 


N.J. Under agreement providing that 
complainant railroad should have the 
right at any time to construct. side 
tracks or connecting tracks directly 
across tracks exclusively leased to de- 
fendant railroad to any industries or 
railway connections on east side of 
leased tracks, complainant’s right of 
crossing did not include defendant’s sid- 
ings which were not leased from com- 
plainant but were constructed by com- 
plainant for defendant to replace for- 
mer sidings owned by defendant, even 
if agreement was broad enough to give 
complainant the right to cross defend- 
ant’s single independent leased track.— 
New Jersey Junction R. Co. vy. Erie R. 
Co., 17 A.2d 265,\128 N.J.Eg. 497. 

Under agreement providing that if 
sidings or connections to other rail- 
ways or industries should ever be con- 
structed from tracks exclusively leased 
to defendant railroad by complainant 
railroad on east side of those tracks, 
complainant should have the right to 
build necessary crossings and switches 
to make connection with them and to 
have an equal right to joint use or oc- 
cupancy thereof, complainant acquired 
no right to cross defendant’s independ- 
ent leased track and siding not leased 
from complainant but constructed by 
complainant for defendant to replace 
former sidings owned by defendant.— 
New Jersey Junction R. Co. v. Erie R. 
Co., 17 A.2d 265, 128 N.J.Hq. 497. 


§ 347 

C.C.A.Wis. Statutes, ordinances, char- 
ters, or franchises requiring persons 
who use the streets for such purposes 
as railways, crossings, drains and the 
like, to restore portions so used and 
keep them in repair during such use, 
are merely declaratory of the common 
HY eine re Madison Rys, Co., 115 F.2d 
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§ 363 

Mo. The matter of altering, separat- 
ing grades or abolishing grade cross- 
ings is within the jurisdiction of the 
public service commission of Missouri. 
Rey.St.1939, §§ 5213, 5214, 5627, Mo. 
St.Ann. § 5171, pp. 2133, 2140, 6585.— 
State ex rel. Kurn v. Hughes, 153 S.W. 
2a 46, quashing opinion Mason vy. 
Kurn, 145 S.W.2d_ 465. 

N.J.Sup. Evidence sustained ap- 
proval by board of public utility com- 
missioners of proposed dual highway 
crossing, in the interest of a free flow 
of traffic with a minimum of hazard, 
as against contention of railway com- 
pany that proposed construction would 
create a dangerous condition to traf- 
fic, would permit unreasonable inter- 
ference with railroad operations, and 
would impose unreasonable obligations 
on the railroad.—Rahway Valley R. 
Co. v. Board of Publie Utility Com’rs, 
21 A.2d 302, 127 N.J.L. 164. 

Whether proposed dual highway 
crossing over railroad right of way 
was properly approved by the board 
of publie utility commissioners — de- 
pended on whether its action was pure- 
ly arbitrary, whether it had reasonable 
basis, and whether it was supported 
to any extent by the facts, and if it 
appeared to the court that board’s ac- 
tion was purely arbitrary or that it 
had no reasonable basis or was unsup- 
ported by the facts, court could de- 
clare such action void and order it 
set aside. N.J.S.A. 48:2-43, 48 :2-46.— 
Rahway Valley R. Co. v. Board of Pub- 
lic Utility Com/’rs, 21 A.2d 302, 127 
N.J.L. 164: 

Where a determination of the board 
of public utility commissioners in mat- 
ter of ‘highway crossing over railroad 
right of way has a reasonable basis in 
the evidence and is free from arbitrari- 
ness, the Supreme Court cannot _sub- 
stitute its judgment therefor. N.J.S.A. 
48 :2-43, :2-46.—Rahway Valley R. 
Co. v. Board of Public Utility Com’rs, 
21: A2a 302, L27GN. Jb, 164. 

The board of public utility commis- 
sioners was not concluded by opinion 
expressed more than 10 years before 
that single highway crossing of rail- 
road right of way at particular point 
was adequate, since increase of traf- 
fic demanded new measures to meet 
public need. N.J.S.A, 48:2-43, 48 :2-46. 
—Rahway Valley R. Co. v. Board of 
Public Utility Com’rs, 21 A.2d 302, 127 
N.J.L. 164. 


N.Y. Where the relocation of 1,150 
feet of city street crossed by the over- 
head crossings of two railroads, and 
the construction of new pavement on 
relocated street was ordered by Public 
Service Commission in the interests of 
publie safety, under statute providing 
for apportionment of cost of a change 
in existing crossing or structure, one 
of the railroads, whose right of way 
crossed street, was not properly charge- 
able with 50 per cent, of the cost of 
removing approximately 425 linear feet 
of pavement commencing 100 feet west 
of crossing and the reconstruction of 
such pavement in a new location for 
the purpose of bringing that portion 
of street into alignment with the relo- 
cated section. Railroad Law, §§ 91, 94 
(4).—Petition of City of Rochester, 36 
N.E.2d 72, 286 N.Y. 109, reversing 22 
N.Y.S.2d 328, 259 App.Div. 1062, rear- 
gument denied 23 N.Y.S.2d 195, 260 
App.Div. 841. 

Where the relocation of approximate- 
ly 1,150 linear feet of city street 
bridged. by overhead crossings of two 
railroads was ordered by Publie Serv- 
ice Commission in interests of public 
safety, under statute providing for ap- 
portionment of costs of a change in ex- 
isting crossing or structure, such rail- 
roads were not properly chargeable 
with 25 per cent. each of the cost of 
reconstructing such city street for dis- 
tance of approximately 1,150 linear 
feet. Railroad Law, §§ 91, 94(4).—Pe- 
tition of City of Rochester, 36 N.H.2d 
72, 286 N.Y. 109, reversing 22 N.Y.S. 
2d 328, 259 App.Div. 1062, reargument 
denen 23 N.Y.S.2d 195, 260 App.Diy. 
Where relocation of city street 
bridged by overhead crossing of two 
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rights of way o 
stituted a “change to an ex- 

isting crossing” within meaning of 
statute providing for apportionment of 
cost of a change in existing crossing 
or structure so that 50 per cent. of 
the cost of reconstruction within each 
such area was a legal charge against 
railroad whose right of way passed 
over such area. Railroad Law, §§ 91, 
94(4).—Petition of City of Rochester, 
36 N.E.2d 72, 286 N.Y. 109, reversing 
22 N.Y.S.2d_ 328, 259 App.Div. 1062, 
reargument denied 23 N.Y.S.2d 195, 260 
App.Div. 841. 

Where Public Service Commission de- 
termined that public safety required 
the relocation of portion of city street 
and certain structural changes in over- 
head railroad crossing spanning such 
street, under statute providing for ap- 
portionment of costs of a change in ex- 
isting crossing or structure, railroad 
company was properly chargeable with 
50 per cent. of the cost of all struc- 
tural changes in such overhead cross- 
ing. Railroad Law, §§ 91, 94(4).—Peti- 
tion of City of Rochester, 36 N.E.2d 
72, 286 N.Y. 109, reversing 22 N.Y.S. 
2d 328, 259 App.Div. 1062, reargument 
denied 23 N.Y.8.2d 195, 260 App.Div. 


oy 
§ 368 

Pa.Com.Pl. Where there is an inter- 
section of a railroad track with a pub- 
lic highway, the primary liability for 
accidents arising from defective main- 
tenance is ordinarily upon the munici- 
pality in control of the highway, and 
where the crossing is repaired under a 
contract between the Railroad Company 
and the public authorities, fixing their 
respective duties for maintenance, that 
eontract is effective in determining li- 
ability for injuries sustained on ac- 
count of faulty maintenance.—Jozefski 
v. City of Erie, 23 Erie 304. 

Vt. Selectmen of town had authority 
to lay out and establish a public high- 
way across railroad tracks at grade 
without first having obtained approval 
of public service commission. 
et seq., 6079, 6228; 6344, as amended 
by Pub.Acts 1937, No. 169.—Central 
Vermont Ry. v. Hanley, 17 A.2d 249. 

The statute providing that when a 
turnpike is laid out after the laying 
out and construction of a railroad so as 
to cross such railroad the turnpike may 
pass over, under or across railroad, was 
not impliedly repealed by statute giv- 
ing public service commission jurisdic- 
tion of matters relating to elimination 
of or changes in existing crossing nor 
by statute giving public service commis- 
sion general jurisdiction over grade 
erossings. P.L. 6079, 6228; 6344, as 
amended by Pub.Acts 1937, No. 169.— 
pena Vermont Ry. v. Hanley, 17 A. 
2a 3 


Wash. On review of an order by 
Department of Public Service respect- 
ing the construction and maintenance 
of a grade crossing over railroad 
tracks, record must contain substan- 
tial evidence in support of order in 
order that it may be sustained. Rem. 
Rev.Stat. §§ 10449, 10512, 10513, 10523. 
—State ex rel. Oregon-Washington R. 
& Nav. Co. v. Walla Walla County, 104 
P.2d 764. 

If Department of Public Service en- 
ters an order allowing a grade crossing 
over railroad tracks, such order will be 
reviewed by courts upon same basis as 
any other order, and if after careful 
consideration of evidence courts are 
convinced that under all circumstances 
order is supported by competent. evi- 
dence in record and bears no evidence 
of having been arbitrarily reached, and 
without a full and due consideration 
of all controlling facts, the order will 
be affirmed. Rem.Rey.Stat. §§ 10449, 
10512, 10513, 10523.—State ex_ rel. 
Oregon-Washington R. & Nay, .Co. vy. 
Walla Walla County, 104 P.2d 764. 

Evidence sustained findings and or- 
der of Department of Public Service 
granting petition by commissioners of 
Walla Walla county asking depart- 
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in order of Depart- 
ment of Public Service respecting peti- 
tion by county commissioners asking 
-department’s consent to construction 
and maintenance of a grade crossing 
over railroad tracks of a finding that 
in event that a port district was estab- 
lished by county at the site or in 
event that traffic at crossing assumed 
proportions warranting the same, case 
might be reopened upon application of 
any interested party, was immaterial 
to validity of findings and order, since 
department may change its orders upon 
due notice to interested parties, Rem, 
Rey.Stat. §§ 10432, 10511-10513.—State 
ex rel. Oregon-Washington R. & Nay. 
oe v. Walla Walla County, 104 P.2d 
Where Department of Public Service 
acquired and retained jurisdiction of 
proceeding by county commissioners 
to obtain department’s consent to con- 
struction and maintenance of a grade 
crossing over railroad tracks, and evi- 
dence supported department’s findings 
and order, on review of order trial 
court did not err in approving order 
and findings. Rem.Rev.Stat. §§ 10449, 
10511-10513, 10523.—State ex rel. Ore- 
gon-Washington R. & Nav. Co. vy. 
Walla Walla vedere aes P.2d 764. 


Ark. The statute relieving Missouri 
Pacific Railroad Company from statu- 
tory duty of erecting and maintaining 
a viaduct over its tracks in ay of 
Texarkana repeals the prior statutes 
imposing such duty upon company. 
Acts 1907, Act 261; Sp.Acts 1923, Act 
394; Acts 1939, Act 145.—Greer v. 
City of Texarkana, 147 S.W.2d 1004. 

Under statute relieving Missouri Pa- 
cific Railroad Company from its prior 
statutory duty to erect and maintain 
a viaduct over certain tracks in city 
of Texarkana, the provision that after 
removal of viaduct street crossing over 
tracks shall be closed means that street 
shall be closed so far as duty subsists 
on part of company to maintain facili- 
ties for crossing railroad tracks and 
yards, Acts 1939, Act 145, § 2.—Greer 
y. City of Texarkana, 147 S.W.2d 1004. 

The purpose of statute relieving Mis- 
souri Pacific Railroad Company from 
statutory duty to erect and maintain 
a viaduct over certain tracks in city 
of Texarkana was to place the city in 
position to deal with situation with 
reference to changing route of a cer- 
tain highway unhampered by prior 
statutes which required maintenance of 
viaduct. Acts 1907, Act 261; Sp.Acts 
1923, Act 394; Acts 1939, Act 145.— 
Haig y. City of Texarkana, 147 S.W.2d 
1004. 

N.Y. Under’ constitutional amend- 
ment which became effective January 1, 
1939, and which provided that there- 
after the expenses of grade crossing 
elimination should be_ paid in_ first 
instance by the state, the City of Buf- 
falo was required to continue paying 
salary of rodman employed by grade 
crossing terminal station commission 
in the same manner as it had thereto- 
fore paid such expenses, subject to re- 
imbursement, since amendment only 
intended that as between the state 
and the railroads, state should pay for 
entire elimination in first instance and 
should thereafter receive payment from 
the railroad. Laws 1923, ¢. 231; Un- 
consol.Laws, §§ 2081.2, 2031.4, 2031.7, 
2061.1 et seq.; Const.1894, art. 7, § 14 
as amended; Const. art. 7, § 14.—Kolb 
v. Holling, 32 N.H.2d 811, 285 N.Y. 104, 
reversing 21 N.Y.8.2d 1384, 260 App. 
Div. 120. 

N.Y.Sup. Under statute providing for 
apportioning cost of railroad grade 
crossing elimination, attorneys’ fees for 
conducting condemnation proceedings 
were part of ‘cost’? contemplated by 
the statute. Unconsol.Laws, §§ 2031.1 
et seq., 2031.2, 2031.4; Laws 1928, c. 
825, § 8, subd. 1.—Delaware, L. & W. 
R. Co. v. Fengler, 26 N.Y.S.2d 331, 175 
Mise. 1037. 


railroad grade crossing and ga v 
necessary right of way by | me 
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the power of eminent domai 
had authority to enter into 
ment with state highway com 
to have such improvement wor 
by state. Code 1940, Tit. 19, §_ 
23, §§ 25, 48, 44.—Sherlock 
County, 2 So.2d 405. 5 to 
_ Mo. The matter of altering, s 
ing grades, or abolishing grad 
ings is within the jurisdiction 
public service commission of | 
Rev.St.1939, §§ 5213, 5214, 562% 
St.Ann. § 5171, pp. 21338, 2140, 
State ex rel. Kurn v. Hughes 
W.2d 46, guashing opinion | 
Kurn, 145 S.W.2d 465. 3 
Pa. In landowner’s proceedi 
determination of damages resul 
from taking of his land for a pu 
highway, for purpose of deter 
jurisdiction of public service co 
sion to impose cost of taking 
property on county, it was pr 
that commission’s order for eli 
of two railroad grade crossings 
contained provision imposing s 
upon county, was predicated o: 
sion that the new highway between 
new crossings was required as bay 
the change immediately necessita 4 r 
elimination of the grade crossings. — 
P.S. §§ 571-577, 1179 et seq.—B C 
v. Northampton County, 19 A.: 
342 Pa. 163. may) Ch 
The public service commissi 
exclusive jurisdiction over the 3 
tion and elimination of railroad 
crossings, and hence proceedii 
eliminating such crossings we 
quired to be instituted before th 
mission. 66 P.S. §§ 571-577, 1175 
seq.—Bartron v. Northampton Co 
19 A.2d 263, 342 Pa. °163: 
Pa.Super. The powers S 
Utility Commission are plenar 
relation to crossing of railroad 
by highways and_ constructi 
bridges or viaducts for elimina 
grade crossings of railroads, — 
different situation is presente 
where mere crossing of a stream is 
volved. 71 P.S. § 511.—Departmen 
Highways of Pennsylvania y. Penn 
vania Public Utility Commission, 
2d 611, 141 Pa.Super. 376, 


The Public Utility Commission i 
thorized by statute to direct tha 
penses of construction, relocation, 
teration, maintenance, or abolition 
crossings of railroads and highways 
borne by the public utilities or m 
pal corporations concerned, or b 
commonwealth jin such proper pr¢ 
tion as the commission may, after d 
notice and hearing, determine, unless 
such proportions are mutually agreed 
upon and paid by the interested pa 
ties. 66 P.S. § 1181.—Department of 
Highways’ of Pennsylvania y. Penn 
vania Public Utility Commissio 
A.2d 611, 141 Pa.Super. 376. 


Pa.Super. Under statute empoweri’ 
Public Utility Commission to determ 
and prescribe by order the manne 
which overecrossings may be constr 
ed, altered, relocated, or abolished, and 
providing that expense shall be borne 
by public utility or municipal corpora- ie 
tions concerned or commonwealth in ~ 
such proportions as commission may 
determine, only condition attached is 
that order shall be just and reason-— 
able. P.S. §§ 1179, 1181.—Pitts- 
burgh & S. R. Co. v. Pennsylvania Pub- 
lic Utility Commission, 14 A.2d 903. 
141 Pa.Super. 233 ‘ 
Under statute empowering Public 
Utility Commission to require utilities 
to construct and maintain suitable 
“bridges”, commission’s power extends 
not only to the bridge but the ap- 
proaches thereto with right to allocate 
the cost for repairs and maintenance, 
provided they are just and reasonable, 
since approaches are a necessary park og 


Bir a, 


ese 


of bridges. 66 P.S. §§ 1179, 1181; 46 
P.S. § 601(19).—Pittsburgh & §S. R. © 
Co, y. Pennsylvania Public Utility Com- 
" 
a 
<1 ae 


’ Oe a ake es “pe y 
‘8 RB ¥ PurtGats 
sion, 14 A.2d 903, 141 Pa.Super. 
. ik a 


a.Super. The Public Utility Com- 
ion has jurisdiction of subject 
ter of proceeding for abolition and 
tial relocation of grade crossing of 
ilroad and street, even if its final 
der deprives borough of control of 
streets. GG Saas et 719 ((b) == 
rough of Middletown v. Pennsylvania 
blic Utility Commission, 17 A.2d 904. 
3 Pa.Super. 444. ' 
The act giving Public Utility Com- 
ion exclusive jurisdiction in exer- 
se of powers to abolish, alter, or re- 
cate railroad grade crossings “upon 
/ own motion or upon complaint”, 
without limiting right of any individu- 
, corporate body of entity to make 
plaint, impliedly gives common- 
ealth right to act through its admin- 
ative agent, the Department of 
hways, 66 P.S. § 1179(c).—Borough 
Middletown v. Pennsylvania Public 
ty Sao 17 A.2d 904, 143 
per. 444, 
e Department of Highways, hav- 
' been given by statute all powers 
and authority conferred on it with 
espect to state highways in relocation 
construction of any highway which 
t part of State Highway System, 
is designated to be improved with 
s received from federal govern- 
, and being authorized to make 
‘earry out all contracts incident to 
aprovements paid for with federa% 
is in whole or part, was proper 
appropriate petitioner for abolition 
partial relocation of railroad grade 
ossing of street in poroagh by Pub- 
Utility Commission. 6 PS. §§ 
iT, 127163); 66 » P.S.)) §)) .1179(c).— 
Borough of Middletown v. Pennsylvania 
lic Utility Commission, 17 2 
.. 148 Pa.Super. 444. ; 
Where no part of cost of abolition 
partial relocation of railroad grade 
sing of borough street by order of 
lic Utility Commission was placed 
porough, and it will not be sub- 
d to liability for ‘damages, fact 


pro A) ARES ASS RSS 
“9715, 2716; 66 P.S. § 1179(b, c).— 
Srough of Middletown v. Pennsyl- 


ia Public Utility Commission, 17 
d 904, 143 Pa.Super. 444, : 


§ 383 

Pa, Where county neglected to ap- 
al, in accordance with procedure pre- 
ribed by statute, from order of pub- 
-gervice commission providing for 
ination of railroad grade crossings 
d the construction of a new highway 
between them and imposing upon coun- 
, ty the cost of private property taken 
for such highway, such order became 
an adjudicated fact and was not sub- 
ject to “collateral attack” in proceeding 
by landowner for determination of 
damages. 66 P.S. §§ 571-577, 811, 1179 
et seq., 1181.—Bartron v. Northampton 
County, 19 A.2d 268, 342 Pa. 163. 

Whether the taking of private land 
for the construction of a new highway 
in connection with elimination of rail- 
road grade crossings was an essential 
part of the grade separation, or mere- 
Jy accidental and required only for the 
new highway construction, was a mat- 
ter of fact to be determined, in the 
first instance, by the public service 
commission. 66 P.S. §§ 571-577, 811, 
1179 et seq.—Bartron vy. Northampton 
~ County, 19 A.2d 268, 342 Pa. 163. 


§ 390 
Pa.Super. The power of Public Util- 
ity Commission to assess against com- 
 -monwealth a portion of costs of im- 
proving and maintaining a viaduct car- 
-_—-rying two state highway routes in city 
of third class across tracks and rights 
of way of two railroads was not re- 
_ stricted by act which made a large 
number of city streets, including routes 
“ft over viaduct, state highways, and 
which placed limitations on responsibil- 
sities of commonwealth in taking over 
‘ such streets. 36 P.S. §§ 108, 105, 106; 
66 P.S. §§ 108, 571-577, 1179-1181.— 
‘ Department of Highways of Pennsyl- 
z vania v. Pennsylvania Public Utility 
, ae 14 A.2d 611, 141 Pa.Super. 


* 
Le 


highway routes in city of third class 
across tracks and rights of way of two 
railroads among municipality, public 
utilities involved, and commonwealth. 
66 P.S. §§ 1179-1181.—Department of 
Highways of Pennsylvania vy. Pennsyl- 
vania Public Utility Commission, 14 A. 
2d 611, 141 Pa.Super. 376. 


¥ § 402 

Pa.Super. The Department of High- 
ways was properly assessed by the 
Public Utility Commission with com- 
monwealth’s share of cost of improv- 
ing and maintaining a viaduct carry- 
ing two state highway routes in city 
of third class across tracks and rights 
of way of two railroads, notwithstand- 
ing statute does not specifically so 
provide. 46 P.S. §§ 551, 552; 66 PS. 
§§ 576, 1181(b); 71 PS. § 511 et seq.; 
72 PS. § 3564(e).—Department of 
Highways of Pennsylvania v. Pennsyl- 
vania Public Utility Commission, 14 A. 


2d 611, 141 Pa.Super. 376. 
404 


§ 

Pa.Super, The placing on railroad of 
approximately 50 per cent. of the cost 
of repairs to approaches of a part of a 
bridge originally constructed because 
of existence of railroad tracks was a 
just and reasonable order and did not 
exceed the discretion of the Public 
Utility Commission, 66 P.S. §§ 1179, 
1181.—Pittsburgh & S. R. Co. v. Penn- 
sylvania Public Utility Commission, 14 
A.2d 903, 141 Pa.Super. 233. 

6 


24 N.Y.S.2d 854 

If a railroad corporation has power to 
take a lease of lines of another corpo- 
ration, it has power to make agreements 
appropriate to such a transaction, such 
as payment of rent and guaranteeing 
payment of bonds of the lessor.—Frank 
wea git inet & St. L.R..Co, 424 N, 

Ss. ‘ ise. 902, affirm 2 
N.Y.S.2d 854, ak: 


§ 512 

_D.C.Cal. Where premises adjacent to 
right of way were leased from railroad, 
clause in spur track agreement permit- 
ting railroad to use track for its busi- 
ness, but not to detriment of lessee’s 
business, if doubtful in meaning, was 
to be construed in light of circum- 
stances surrounding its execution.— 
Rhinehart v. Southern Pac. Co., 38 F. 
Supp. 76. 


§ 513 

C.C.A.Ill, Lease of railroad without 
reservation forever without defeasance 
clause in consideration of payment of 
specified annual dividend to holders of 
lessor’s shares and taxes arising from 
payment of such dividend was what is 
commonly called a ‘‘lease in perpetui- 
ty”.—Joliet & C. R. Co. v. U. S., 118 
F.2d 174. 


Where habendum clause of lease of 
railroad in perpetuity provided, “To 
have and to hold, the said above de- 
mised and leased premises, together 
with all the appurtenances thereof 
without reservation, * * Forever, 
¢ * *” the grantor parted, without 
reservation, with all interest in the 
property, and the instrument, although 
called a “lJease’, had none of the char- 
acteristics thereof, since there was no 
termination of the length of time the 
grantee was to hold the estate, no res- 
ervation of rent, no defeasance and no 
right to reenter on default by the gran- 
tee.— Joliet, & C. R: Co.'v. U.'S., 118 
F.2d 174. 

Where habendum clause of a _ s0- 
called lease between railroad companies 
read, “To have and to hold, the said 
above demised and leased premises, to- 
gether with all the appurtenances 
thereof without reservation, * = 
Forever, * * *”, isolated provision 
that grantee should at its own cost 


D: p ings p 
wherein Public Utility Commission ap- 
portioned costs of improving and main-— 
taining a viaduct earrying two state -C 


See 


ee grant. 
, 14 


ra Bt 
F.2d 174. 


t th 


ith 
Co. v. U. S. 


 § 523 eer A eee 
D.C.N.Y. Under leases of railroad 
property and franchises requiring les- 
see railroad to pay and discharge all 
taxes and assessments imposed on 
property leased and to pay all legal 
claims and demands against lessors, 
lessee agreed to pay all taxes including 


federal income taxes assessed against 


lessors on rentals received under leases. 
we S. v. Warren R. Co., 39 F.Supp. 

Where railroad leases directed lessee 
to pay rentals to lessors’ stockholders, 
and lessee agreed to pay all taxes as- 
sessed against lessors including feder- 
al income taxes on rentals received, 
stockholders possessed a ‘contract 
right’? which could be enforced against 
lessee in event of breach of lease, but 
the federal government had a lien for 
income taxes on such property of les- 
sors as was held by lessee, and that 
lien was paramount to the stockholders’ 
contract right and attached to intangi- 
ble as well as tangible property. 26 
U.S.C.A. Int.Rev.Code, §§ 3670, 3671, 
3690.—U. S. v. Warren- R. Co., 39 F. 
Supp. 135. 

Where lessee railroad was directed to 
pay rentals under leases to lessors’ 
stockholders, and lessee agreed to pay 
all taxes assessed against lessors in- 
cluding federal income taxes on rentals 
received, stockholders had no “vested 
rights’ in rent moneys in lessee’s hands 
until paid over, and lessee could be re- 
quired to turn over to the government 
rent moneys in its hands at time of no- 
tice of lien. and levy, filed and served 
on lessee for income taxes assessed 
against lessors, since the right to force 
lessee to pay lessors’ income taxes 
and accrued rentals under leases con- 
stituted valuable ‘“‘property rights” 
subject to lien. 26 U.S.C.A. Int.Reyv. 
Code, §§ 3670, 3671, 3690.—U. S. vy. 
Warren R. Co., 39 F.Supp. 135. . 


§ 538 

D.C.N.Y. Where operating agreement 
was made with new railroad which had 
evolved from reorganization of old one, 
but negotiations therefor were between 
grantee and bondholders of old road, 
who presumably dealt with grantee at 
arm’s length, transaction was not sub- 
ject to be reopened 50 years later, at 
instance of bondholders, because at the 
same time that agreement was made 
grantee bought half the shares of new 
railroad.—Hhwen v. Peoria & BH, Ry. Co., 
34 HSURe 332. 

D.C.N.Y. An operating agreement, 
granting the privilege of operating 
railroad for 50 years from a spi cified 
date and for such further time there- 
after as grantee might elect, gave gran- 
tee an option pending the term to 
extend the agreement for a_ specified 
period in the future, notwithstanding 
that extension was left indefinite and 
was to be fixed by grantee.—Hwen vy. 
Peoria & H. Ry. Co., 34 F.Supp. 332, 

Where railroad operating agreement 
gave grantee an option pending the 
term to extend it for a specified period 
in the future, extension for 20 years 
would be tor a “reasonable period”, 
assuming that such condition was to 
be implied.—Hwen y. Peoria & EH. Ry. 
Co,, 34 F.Supp. 332. 


§ 539 

D.O.N.Y. A railroad operating agree- 
ment, which required that grantee pay 
balance of income to income bondhold- 
ers and shareholders after payment of 
operating expenses and interest on 
mortgages, did not fix a minimum rent- 
al which grantee was bound to pay re- 
gardless of interest due on the mort- 
gages, because of provision guarantee- 
ing that income actually applied to 
payment of interest should not be less 
than a specified sum annually, but lim- 
ited amount due bondholders to gsur- 
plus over all current charges, since 
latter provision merely guaranteed a 
minimum amount for application to 
payment of interest.—Ewen vy. Peoria & 

. Ry, Co., 84 F.Supp. 332. 

‘ 


company, or canal company, 
authorized under the statute to merge, 
the corporations denied the right to 
merge comprise those corporations 
which are incorporated under special 
acts. N.J.S.A. 14:12-I.—Personal Cred- 
A Plan v. Kling, 20 A.2d 704, 130 N.J. 
q, c4ibs 


8 587 

D.C.1ll. Provision. of report of In- 
terstate Commerce Commission author- 
izing refunding of previous mortgage 
debt of the Chicago, St. Paul, Minne- 
apolis & Omaha Railway Company 
through funds derived from sale of 
convertible debentures and to be ad- 
vanced from treasury of the Chicago 
& North Western Railway. Company, 
that the new Omaha Railway bonds 
to be pledged the Chicago North 
Western as collateral for note evidenc- 
ing such advances should not be sold 
or pledged but should be retained in 
North Western’s treasury until further 
order of the Commission, did not cre- 
ate a “trust” in such bonds as security 
for the convertible bonds.—In re Chi- 
cago & N. W. Ry. Co., 35 F.Supp. 230. 

D.C.N.Y. Where it was provided that 
a certain quantity of first consolidat- 
ed bonds should be reserved and that 
they should be issued in exchange for 
prior bonds when presented, Laestas 
by railroad of first consolidated bon 
as security for note which was used 
to take up prior bonds would be re- 
garded as good in equity because ef- 
fecting the same result as an exchange, 
though the form of achieving that re- 
sult was improper.—Ewen v. Peoria & 
E. Ry. Co., 34 F.Supp. 332. 

N.Y.Mun.Ct. Bonds issued by rail- 
road company and secured by a first 
mortgage on its line and their interest 
coupons, both of which were payable to 
bearer, were “negotiable instruments.” 
—Frank v, New York, C. & St. L.. R. 
Co., 24 N.Y.S.2d 846, 175 Misc. 902, 
affirmed 24 N.Y.S.2d 854. 

§ 598 

N.Y.Mun.Ct. If a railroad corporation 
has power to take a lease of lines of 
another corporation, it has power to 
make agreements appropriate to such 
a transaction, such as payment of rent 
and guaranteeing payment of bonds of 
the lessor.—Frank v. New York, C. & 
StS Re Co. Al 24 ONY 8.2 846. 176 
Misc. 902, affirmed 24 N.Y.S.2d 8654. 

A railroad corporation which has pos- 
session of bonds of another railroad 
corporation has power to indorse its 
guaranty thereon for purpose of_sale. 
—Frank v. New York, C. & St. L. R. 
Co., 24 N.Y.S.2d 846, 175 Misc, 902, 
affirmed 24 N.Y.S.2d 854, 


The guaranty by railroad corporation 
of bonds of another railroad corpora- 
tion will be valid, where guarantor is 
in reality the principal and the ostensi- 
ble obligor on the bonds is in reality 
the creature of the guarantor.—Frank 
v. New York, C. & St. L. R. Co., 24 N. 
Y.S.2d 846, 175 Misc. 902, affirmed 24 
N.Y.S.2d 854. 

Since the information in regard to 
manner of issuing bonds of one railroad 
corporation guaranteed by another rail- 
road corporation was not a matter of 
public record, guarantor and consoli- 
dated corporation of which guarantor 
was one of the constituents would be 
“estopped” from setting up any mere 
irregularity in issuanee of bonds as 
against an innocent purchaser for value. 
Railroad Law, 143.—Frank v. New 
York, C. & St. L. R. Co., 24 N.Y.S.2d 
Sel 175 Mise. 902, affirmed 24 N.Y.S.2d 
854. 

Under Illinois statutes, guaranty of 
bonds of one railroad corporation by 
another railroad corporation was not 
“ultra vires” and void, where it appear- 
ed that guaranty was not executed for 
accommodation of ostensible obligor but 
that entire transaction was a device 
engineered by guarantor for its own ac- 


; a ’ 
commodation, and t 


hat guaranty. wa 


entered int 
of obligor. Smith-Hurd Stats.Ill. ¢ 
114, §§ 43, 44.—Frank v. New York, C. 
& St. L. R. Co., 24 N.Y.S.2d 846, 175 
Misc. 902, affirmed es N.Y.8.2d 854. 


§ 6 i 
8.0. A mortgage on railway lines 
given by parent corporation only con- 
veyed by way of mortgage so much of 
railway lines as was actually owned by 
parent corporation, but by hypothecat- 
ing as collateral the mortgages of sub- 
sidiary corporations, all of which mort- 
gages were owned by parent corpora- 
tion, bondholders of parent corporation 
were secured pro tanto by liens eover- 
ing the other parts of railway lines 
owned by subsidiary corporations.— 
Carolina, C. & O. Ry. of South Carolina 
v. South Carolina Tax Commission, 15 

8.B.2d 764, 197 S.C. 529. 


§ 667 
-8.C. A mortgage on railway lines 
given by parent corporation only con- 
veyed by way of mortgage so much of 
railway lines as was actually owned by 
parent corporation, but by hypothecat- 
ing as collateral the mortgages of sub- 
sidiary corporations, all of which mort- 
gages were owned by parent corpora- 
tion, bondholders of parent corporation 
were secured pro tanto by liens cover- 
ing the other parts of railway lines 
owned by subsidiary corporations.— 
Carolina, C. & O, Ry. of South Caro- 
lina v. South Carolina Tax Commission, 
15 8.H.2d 764, 197 S.C. 529. 
§ 691 

N.Y.Sup. A trustee under mortgage 
covering railroad properties was not 
liable to bondholders on ground of bad 
faith and gross negligence for failure 
to call the mortgage because of dis- 
continuance of railways or to notify 
bondholders so that they might call 
the mortgage, where bonds were not 
registered and trustee had no list of 
bondholders nor knowledge of their 
whereabouts, and railways ‘were dis- 
continued because they had become 
worthless and obsolete due to develop- 
ment of other means of transportation. 
—Savings Bank of New London v. New 
York Trust Co., 27 N.Y.S.2d 963. 


A savings bank as holder of bonds 
secured by mortgage on railroad prop- 
erties was barred by “laches” from re- 
covering from trustee under mortgage 
for gross negligence in failing to re- 
quire payment of sums received by 
mortgagor, where bank and its officers 
were fully informed of disappearance 
of railroads because of development of 
other means of transportation and for 
some nine years did nothing, causing 
trustee to fail to take whatever action 
it could until it was too late to be pro- 
ductive. Civil Practice Act, § 195.— 
Savings Bank of New London v. New 
York Trust Co., 27 N.Y.S.2d 963. 


§ 721 

C.C.A.Mo. The lien accorded by Ar- 
kansas statutes to any one who sus- 
tains injury to his person from a rail- 
road, for which a liability may exist 
at law, is a perfected lien _as of the 
date of the injury. Pope’s Dig.Ark. §§ 
11131-11133.—Thompson y. Evans, 113 
F.2d 794. 

One seeking to secure the benefit of 
the Arkansas statutes according a lien 
to any one who sustains injury to his 
person from a railroad, for which a 
liability may exist at law, must, as a 
condition, bring suit upon his claim for 
damages within one year after his 
cause of action accrues, and, when he 
has brought suit within that time, the 
condition is complied with to the ex- 
tent that he is entitled to the perfected 
lien to secure payment of such judg- 
ment as may be awarded him in that 
action, Pope’s Dig.Ark. §§ 11131- 
Cie SATS eat ge v. Evans, 113 F.2d 

94, 

The Arkansas statutes according a 
paramount lien to any one who sus- 
tains injury to his person from a rail- 
road, for which a l:ability may exist 
at law, should be liberally construed to 
effect their manifest object. Pope’s 
Dig.Ark. §§ 11131-11133.—Thompson 
vy. Evans, 113 F.2d 794, 

The requirement of Arkansas statutes 


was 
pursuant to lease of lines 


The paramount lien granted by 
kansas statutes to one who susta 
injury to his person from a railroad, 
for which a liability may exist a i 
inheres not in the judgment but in 


Pope’s Dig. 
§§ 11131-11133.—Thompson v. 
113 F.2d 794 ‘EA 
Railroad’s property was not exemp 
from paramount lien accorded o 
sustaining injury to his ersen teem 
a railroad because action for damag 
was brought in Missouri and not | 
Arkansas. Pope’s Dig.Ark. §§ 1113 
een so vy. Evans, 113 
The purpose of the paramou $a Ni 


merger of claim in judgment thus o 
tained as to work loss of right to | 
though some years have elapsed 
final determination of the cause o 
peal. Pope’s Dig.Ark. §§ 11131-1 
—Thompson v. Evans, 113 F.2d 79 


§ 730 
C.C.A.Colo. Although a railr 

mortgage may give a lien on profits 
and income, until possession of mort- 
gaged premises is actually taken 
some equivalent act done, the earnings 
belong to railroad and are subject to 
its control, ordinary method of making 
such a lien effective being to obtain 
appointment of receiver in foreclosur 
proceedings.—Van Schaick v. McCarth 
116 F.2d 987. athe 

§ 741 ae 


N.Y.Sup. An indebtedness of a rail- 
road was “contracted for simultaneous- 
ly with mortgage’ within meaning of 
mortgage moratorium statute prohibit- 
ing during emergency actions on in- 
debtedness if indebtedness originated 
or was originally contracted for simul- 
taneously with the mortgage and is 
secured solely by the mortgage, where 
proceeds of mortgage bond issue were 
used to retire a previous bond issue, 
but mortgage did not secure former 
bonds. Civil Practice Act, §§ 1077-a, 
1077-b.—Delaware & Hudson Co. vy. 
Utica, C. & B. R. Co., 21 N.Y.S.2d 410, 
174 Misc. 4038, affirmed 20 N.Y.S.2d 
1012, appeal Lig gest N.Y.S.2d 393. 


N.Y.Sup. The statute imposing a 
moratorium on right to foreclose mort- 
gage on real property was applicable 
to a trust indenture mortgage given 
by railroad corporation covering its 
realty, franchises, rents, profits, roll- 
ing stock and after-acquired property. 
Civil Practice Act, §§ 1077-a, 1077-g; 
Laws 1939, c. 606.—Delaware & Hud- 
son Co.’ v. Utica, C.'& Bi BR. Col) 21 
N.Y.S.2d 410, 174 Misc. 403, affirmed 20 
ae 1012, appeal granted 21 N.Y. 


§ 823 
See Wade y. Murray [1940] 8 Dom. 
LiRe 321: 


§ 880 

Neb. Anything which tends to ecrip- 
ple seriously or destroy an established 
system of transportation that is neces- 
sary to a community is not a “conven- 
ience”’ and “necessity” for the public. 
Application of Chicago, B. & Q. R. Co., 
295 N.W. 389. 

Okl. In performance of absolute du- 


S a ie 24 Bis ‘ 
nilway company, question of e: 
not to be considered, but, 
duty sought to be enforced is. 
of additional convenience rather 


blic is deciding factor and may 
_ disregarded._Lowden v. State, 
2d 991. : 
ough division of railroad’s duties 
lasses igs useful in analyzing a 
ation, it does not have any control- 
nificance and is subordinate to 
that railroad must under any cir- 
ances furnish facilities and serv- 
ch are adequate and reasonable. 
wden v. State, 113 P.2d 991. 
Facilities required to be fur- 
at any railroad station need 
e adequate to requirements of 
tation and should be in a meas- 
commensurate with patronage and 
ipts from portion of public to 
m service is rendered.—Lowden vy. 
5113 P.2a 991. 


= ) 
of furnishing additional accommo- 
| asked for, and all other facts 
ould have bearing upon ques- 
pou yepignce and cost.—Lowden 
ate, 113 P.2a 9 

A primary duty of a railroad as a 
common varrier” is that of furnish- 
ng reasonable and adequate facilities 
mveniences to its patrons which 
‘required even though some pe- 
loss is occasioned thereby.— 
len v. State, 113 P.2d 991. 

c. A railroad company is bound 
form its absolute public duties 
as it retains its franchises, 
a loss is thereby incurred:— 
Pry. CO.| Vs ublic Service 
jon, 10 S.B.2d 


. 


769,195 §.C. 


jew of curtailment of business 
done by railroad companies, 


mileage in bankruptcy, 
yanies are not only justified in re- 
1g their expenses, where it is prac- 
ble to do so with reasonable regard 
jiency and without impairment of 
bsolute obligations, but it is their 
do so in the public interest.— 

~ Ry. Co. ‘v. Public. Service 
nission, 10 S.H.2d 769, 195 S.C. 


4 OE § 883 
. A railroad company, under 
er, cannot abandon its service in 
art and continue to exercise its char- 
rights in other respects, but it is 
d to serve publig adequately as 
as it continues to function as a 
sorporation under its charter, but it 
has not violated its charter if it fur- 
ishes adequate and reasonable sery- 
ice.—Darby vy. Southern Ry. Co., 10 S. 
E.2d 465, 194 S.C. 421. 
a § 887 
p.C.Okl. The Oklahoma statutes 
limiting trains to 70 cars were not 
without real or substantial relation to 
public safety and were not unrea- 
sonable or arbitrary, and were not un- 


eonstitutional as burdening “inter- 

state commerce.” 66 OklI.St.Ann. §§ 

moze. 102; U.S.C.A.Const.. art... 1, 8, 
¢l. 3.—Missouri-Kansas-Texas R. Co. 
vy. Williamson, 36 F.Supp. 607. 

The Oklahoma statutes limiting 


length of trains to 70 cars are not un- 
constitutional as violating “due, process 
of Jaw” clause of Fourteenth Amend- 
ment, notwithstanding that cost of ad- 
ditional equipment and train crews as 
epee one railroad necessitated by 
statutes would exceed $80,000. 66 Okl. 
‘“St.Ann. §§ , 103;  U.S.C.A.Const. 
Amend, 14.—Missouri-Kansas-Texas R. 
Co. v. Williamson, 86 F.Supp. 607. 

Jowa. The owners of a railroad will 
not be interfered with in the manage- 
ment of their property if there is no 
competent evidence of any patron being 
deprived of reasonable facilities. Code 
1935, §§ 7874-7877, 7883-7887. Lowden 
vy. Iowa State Commerce Commission, 
294 N.W. 749, 


's order ying 
to substitute at village of abou 


population “custodian service” consist-— 
ing of maintenance of present station 


and trackage with an agent available 
at all times, but actually on duty only 
when business required, was unreason- 
able and should have been reversed, 
where annual gross revenue had de- 
creased to $4,793.63 for year immedi- 
ately preceding railroad’s petition, 78.8 
per cent. of the gross revenue was de- 
rived from carload fre:ght which would 
be served practically as before, only 
$1,012.93 was derived from other than 
carload business, a saving of almost 
$1,000 would result from proposed 
change, and only inconvenience to pa- 
trons would be discontinuance of mon- 
ey transactions. Mason’s Minn.St.1927 
§§ 4651, 4887.—State v. Chicago & N. 
W. Ry. Co,, 297 NW. 715. 


Miss. The term ‘‘accommodation” in 
statute providing that every railroad 
carrying passengers shall provide equal 
but separate accommodations for the 
white and colored races was used in 
the same sense as is understood by its 
analogous use in connection with ac- 
commodations at hotels or inns. Code 
1930, § 6182.—Ammons v. Murphree, 2 
So.2d 555, suggestion of error overruled 
2 So.2d 830. 

The statute providing that every 
railroad carrying passengers shall pro- 
vide equal but separate accommodations 
for the white and colored races is for 
the protection of those who are to 
receive the accommodations and when 
an employee is himself receiving accom- 
modations, he is as much within the 
statute and its purposes as if he were 
during that time a passenger. Code 
1930, § 6182.—Ammons vy. Murphree, 2 
So.2d 555, suggestion of error overruled 
2 So.2d 830. 


Under statute providing that every 
railroad carrying passengers shall pro- 
vide equal but separate ‘‘accommoda- 
tions” for the white and colored races, 
carrier permitting colored porter to 
occupy as his sleeping quarters upper 


berth of section the lower berth of. 


which had been reserved and fully paid 
for by a white woman, violated the 
statute. Code 1930, § 6132.—Ammons 
y. Murphree, 2 So.2d 555, suggestion of 
error overruled 2 So.2d 830. 

Miss. The statute requiring every 
railroad carrying passengers to pro- 
vide equal but separate accommoda- 
tions for the white and colored races 
applies to any railroad carrying pas- 
sengers, and the accommodations fur- 
nished must be equal but separate for 
the white and colored races without 
regard to whether those receiving: the 
accommodations while riding on the 
train are passengers or employees of 
different races. Code 1930, § 6132.— 
Ammons v, Murphree, 2 So.2d 830, over- 
ruling suggestion of error 2 So.2d 555. 


§ 902 

D.C.Tex. Order of the Texas Rail- 
road Commission forbidding operation 
of sleeping car on train unless car is 
in charge of Pullman conductor is 
void for want of authority in the com- 
mission to make the order, where stat- 
ute fixing necessary members of train 
erew did not include a_ Pullman con- 
ductor. Vernon’s Ann.Civ.St.Tex. art. 
6380, and art. 6444 et seq.—Pullman 
Co. y. Railroad Commission of Texas, 
33 F.Supp. 675 


14 

Ill, In determining whether a rail- 
road should be allowed to substitute 
a prepay station for an agency station 
where an absolutely necessary service 
is not involved, application of test of 
whether it is shown that public good 
derived from maintenance of agency 
station overcomes loss in maintaining 
it as such entails a balancing of bene- 
fit to public arising from a continuance 
of agency against loss to railroad, and 
in determining such question the vol- 
ume of business done at station, its 
proximity to other stations, accessibil- 
ity of latter, and cost of furnishing 


Such service, are to be considered.—lIl- ° 


linois Cent. R. Co. v. Illinois Commerce 


a ; hn n a } j 
bei permitted to substitute a pags 


is out of proportion to revenue derived 
from that portion of public benefited 
thereby, especially where a substitute 
service may be provided which will 
afford the same essential service but 
which is less convenient.—Illinois Cent. 
R. Co. v. Wlinois Commerce Commis- 
sion, 32 N.E.2d 146. 375 Ill. 585. 


§ 916 
Okl. The facilities to be furnished 
by a railroad at any station need only 
be adequate to the requirement of the 
station, and should be in a measure 
commensurate with the patronage and 
receipts from that portion of the pub- 
lic to whom the service is rendered.— 

Lowden vy. State, Poe P.2d 801. 
2: 


Oli. To-require the maintenance by 
railroad of a full-time station agent 
was not reasonable, where the cost of 
such service was out of proportion to 


the revenue derived from that portion. 


of the traveling public benefited there- 
by, and especially where a substitute 
service, which would afford, the same 
essential service but was less conveni- 
ent, could be provided. | Okl.St.Ann. 
Const. art. 9, § 22.—Lowden y. State, 
106 P.2d 801. 

S.C. Under charter and statutes re- 
lating to railroad companies, railroad 
was obligated to provide adequate fa- 
cilities for the transportation of pas- 
sengers and freight, and this general 
obligation required the maintenance of 
a sufficient number of stations and the 
maintenance of agents where they were 
reasonably necessary, but railroad was 
not obligated to maintain an agent at 
every. one of its stations.—Southern 
Ry. Co. v. Public Service Commission, 
10 S.H.2d 769, 195 S.C. 247. 

In determining whether railroad 
should be allowed to discontinue its 
agency at a particular station, the. in- 
cidental loss at the station might not 
be of paramount importance if the en- 
tire operation of the railroad was 
profitable or if the operation through- 
out the state was profitable. Code 
1932, § 8251.—Southern Ry. Co. v. Pub- 
lic Service Commission, 10 S.H.2d 769. 
195 S.C. 247. : 

A railroad’s. duty to maintain an 
agent at a station is at most incidental 
to the railroad’s primary and absolute 
duty of furnishing transportation sery- 
ices, and, in determining whether rail- 
road should be allowed to discontinue 
its agency at a particular station, the 
question of loss to railroad as result of. 
the agency is of greater importance 
than in case involving an absolute duty 
of railroad to render a service. Code 
1932, § 8251.—Southern Ry. Co. v. Pub- 
lic Service Commission, 10 S.E.2d 769. 
aS ae SHO 28 

The term “adequate or reasonable fa- 
cilities”, as used in connection with 
service required of railroads, calls for 
such facilities as might be fairly de- 
manded, regard being had, among oth- 
er things, to the size of the place, the 
extent of the demand for transporta- 
tion, the cost of furnishing the accom- 
modations, and to all other facts which 
would have a bearing upon the ques- 
tion of convenience and cost, and does 
not mean that the same facilities must 
be provided at every point, regardless 
of public patronage or the incidental 
cost of the facilities—Southern Ry. Co. 
v. Public Service Commission, 10 S.B. 
2d 769, 195, S.C. 247. 


In determining whether railroad 
should be allowed to discontinue its 
agency at a particular station, the mat- 
ter of profits and loss to railroad is 
important but may net be conclusive in 
every case, since the proposed change 
in the character of the service ren- 
dered must be considered in relation 
to the public convenience and necessi- 
ty, but the public convenience or ne- 
cessity which would require continu- 
ance of the agency even though a loss 
were sustained must be shown to be 
unusual in kind or degree. 


ng : 
station therefor when cost of service — 
involved in maintaining agency station | 


Code. 1932, ) ~ 


pe 
enue © Misea nies to ; 
railroad as a whole was operated at a 


‘locable to the particular stations, 


expense of 
a Hoular sta 
mately 60 per cent. 


substantial Joss, the station had but 
limited use by the small community 
served, and patrons would suffer rela- 
tively minor inconvenience as result of 
proposed change to a nonagency sta- 
tion, railroad was entitled to discon- 
tinue its agency at the station. Code 
SB YAS 8251.—Southern Ry. Co. Vv. 
Public Service Commission, 10 S.H.2d 
769, 195 S.C. 247. i 

In determining whether _ Tailroad 
should be allowed to discontinue its 
agency at a particular station, each 
ease is dependent upon its own facts 
and circumstances. ode 1932, § 8251. 
—Southern Ry. Co. vy. Public Service 
ada Maa 10 S.E.2d 769, 19% S.C. 

S.C. In determining whether a rail- 
road company should be allowed to 
discontinue its agency at particular 
stations, each case is dependent on its 
own facts and_circumstances.—South- 
ern Ry. Co. v. Public Service Commis- 
sion, 10 S:E.2d 777, 195 S.C. 265 

Where, among other things, expense 
of railroad’s agency at three of its 
stations was, as to two of the stations, 
52 per cent. of the gross revenue ae 
an 
as to the other station, 61 per cent. of 
the gross revenue, railroad was entitled 
to discontinue its agency at the sta- 
tions.—Southern Ry. Co. v._ Public 
2) A rca apc 10 S.H.2d 777, 195 
«Cs 5. 


§ 962 

Neb. The Nebraska State Railway 
Commission has power to determine a 
properly presented issue on applica- 
tion of railroad for permission to dis- 
continue motor passenger trains on a 
branch line of railroad. Comp.St.1929, 
3 75-201; Const. art. 4, § 20.—Appli- 
cation of Chicago, B. & Q. R. Co., 295 
NW.) 389. 


S.C. Railroad companies operate un- 
der a franchise granted to them by the 
state and are bound to serve public 
fairly and impartially, but, where pub- 
lie does not use facilities furnished to a 
sufficient extent to compensate company 
therefor, it is matter for public serv- 
ice commission to determine after a 
hearing, whether or not more than 
minimum of service should be supplied 
by company, and commission’s action 
is subject to judicial review.—Darby v. 
ee Ry. Co., 10 S.H.2d 465, 194 


§ 963 

8.C. The rule of public service com- 
mission requiring railroad to publish 
notice of proposed change in passenger 
schedules or timetables eight days be- 
fore change is made, and to give com- 
mission notice in writing for an equal 
period of time, requires railroad com- 
pany to do no more than give notice, 
and does not require company to se- 
cure permission from commission be- 
fore making change. Code 1932, § 
8418.—Darby v. Southern Ry. Co., 10 
S.E.2d 465, 194 S.C. 421. 


The public service commission had 
authority to specify. what type of serv- 
ice was required of railroad company, 
subject to judicial review, but commis- 
sion, before exercising its discretion 
in such matter, was bound to have a 
hearing on merits of the case. Code 
1932, §$§ 8248, 8251, 8418.—Darby y. 
Southern Ry. Co., 10 S.E.2d 465, 194 


8.C. 421. 
§ 964 


Neb. Where a final order of the Ne- 
braska State Railway Commission de- 
nying railroad permission to discon- 
tinue motor passenger trains is based 
on finding without support in evidence, 
the order is “unreasonable”, “arbitra- 
ry’ and reversible on appeal. Comp. 
S$t.1929, § 75-201; Const. art. 4, § 20. 
—Application of Chicago, B. & Q. R. 
Co.,, 295 N.W., 389. 

In determining the necessity for con- 


tinued operation of motor passenger 


to 


4 i fi e tha £ * U . 
Ee cee da 
= cation of cago, B. iQ. R: 
Go. 295 N.W. 389, 


Where conditions of railroad trans- 
portation had changed since 1886 when 
branch line was constructed and dur- 
ing years 1937, 1938 and 1939 motor 
passenger trains were operated at a 
loss, the revenues during entire period 
of operation of branch line were not 
proper measures of earnings and ex- 
penses for purpose of determining rail- 
road’s application to discontinue motor 
passenger trains. Comp.St.1929, § 75- 
201; Const. art. 4, § 20.—Application 
Oe pT aeR EO: B. & Q..R.., Co.,,.2.95. Ni, Wi. 
In determining application of rail- 
road to discontinue motor passenger 
trains operated on branch line, which 
trains had been operated at a loss dur- 
ing years 1937, 1938 and 1939, earn- 
ings and expenses since 1932 were not 
proper measure of present or future 
profits and losses since railroad was 
required to reckon with conditions re- 
sulting in present losses. Comp.St. 
1929, § 75-201; Const._art. 4, § 20.— 
Application of Chicago, B. & Q. R. Co., 
295 N.W. 389. 

In proceeding by railroad for permis- 
sion to discontinue motor passenger 
trains on branch line, evidence and 
findings of Nebraska State . Railway 
Commission did not show public ‘‘ne- 
cessity”’ for the motor passenger trains 
in view of other available services of 
railroad and of other common carriers. 
Comp.St.1929, § 75-201; Const. art. 4, 
§ 20.—Application of Chicago, B. & Q. 
R. Co.. 295 N.W. 389. 

The loss of railroad transportation 
occasioned by operation of motor vehi- 
cles on highways constructed and im- 
proved at public expense may properly 
be considered on contested application 
of railroad to discontinue motor pas- 
senger trains operated at loss on 
branch line of railroad.—Application of 
Chicago, B. & Q. R. Co., 295 N.W. 389. 

Motor. passenger trains operated on 
branch line of railroad at a loss may 
properly be discontinued where ade- 
quate public transportation is other- 
wise furnished though the main line is 
operated at a_profit—Application of 
Chicago, B. & Q. R. Co., 295 N.W. 389. 

In considering application of rail- 
road to discontinue motor passenger 
trains operated on branch line of rail- 
road at a loss, it could not be assumed 
that county officers would fail to per- 
form their duty to keep county roads 
in reasonably safe condition for mail 
and express routes and for other public 
purposes, nor that Postmaster General 
of United States would fail to perform 
his duty to furnish adequate mail serv- 
ices for people residing along branch 
line of railroad. Comp.St.1929, § 75- 
201; Const. art. 4, § 20—Application 
ros Ju Bi & QU RCox, 295 NOW. 


An order of Nebraska State Railway 
Commission denying permission to dis- 
continue motor passenger trains on 
branch line of railroad was based on 
findings without support in evidence, 
and was “unreasonable” and “arbitra- 
ry’. Comp.St.1929, § 75-201; Const. 
art. 4, § 20.—Application of Chicago, 
B.& Q.' R. Co., 1295 N.W. 389. 

Ohio. Evidence that railroad operat- 
ed particular mixed freight and pas- 
senger trains at an annual loss of 
about $45,000 in order to provide pas- 
senger service returning a revenue of 
only about $4,700 per year, and that 
adequate mail and express. service 
would be substituted if trains were 
discontinued, sustained order of Pub- 
lic Utilities Commission permitting 
railroad to abandon the mixed service. 
Gen.Code, § 504-2 et seq.—City of Del- 
phos vy. Public Utilities Commission of 
Ohio, 30 N.E.2d aia 137 Ohio St. 422. 


(0) 

N.Y.App.Div. Where per mile earn- 
ings of two Sunday trains on a divi- 
sion of railroad was a little more than 
half the average of all passenger trains 
operating on the division which pro- 
duced a deficit of more than $100,000 


last Sunday in June 
which time service shoul 
until anniversary of its discon 
in September.—New York Cen 
v. Public Service Commission 
$.2d 10, 260 App.Div. 235. — 
S.C. Under statutes requ 
roads to rUn a regular passenger 
every day each way over all line 
words “regular passenger tran 
clude a train composed of both 
senger coaches and freight cars. 
by v. Southern Ry. Co., 10 S.H.2d 
194 S.C, 421. ost 
Public service commission has : 
thority in a judicial way, after a 
ing, to require railroad com 
restore passenger trains whic { 
discontinued without permission of 
commission and to apply for writ 
mandamus to_ enforce eer ud 
order. Code 1932, §§ 8272, 8341. 
by v. Southern Ry. Co., 10 S.B. 
194 S.C, 421. 
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Z § M 
S.C. Separate trains for fr 


demand for each class of tr: 
business of road is sufficiently | 
and profitable to warrant it, but o 
wise such service will not be 
and mixed trains may be op 
where the loss involved in 
separate trains is confiscatory.— 
Vv. popbern Ry. Co., 10 S.E.2d 


S.C. ; 
§ 1006 yay 
Ky. In prosecution for felon 
tying down_a train signal 2 
as denounced by statute, defend: 
not entitled to an instructio 
misdemeanor of : 


legedly wired down signal had no n 
licious intent but merely wished 
stop train in order to ride o1 fe 
Ky.St. §§ 807, 1256; Cr.Code 
264.—Robinson v. Commonwea 
S.W.2d 502, 285 Ky. 838. 
§ 1012 : 
Mass. _The words “road or s 
used in Vermont statute re 
ringing of bells or blowing of w 
where a railroad crosses a “ro 
street”, refer to a public and 
private way, and quoted words d 
apply to a private farm crossi 
L.Vt. 6241.—Follett v. Boston & 
R., 33 N.H.2d 269, 308 Mass. 553 
§ 1026 


Minn. A municipality, by virtue c 
its delegated police power from th 
state, may by ordinance reasonably 
regulate the speed of railroad 
within its limits—Lang vy. Chic 
N. W. Ry. Co., 295 N.W. 57%. 

Mo.App. An ordinance limiting + 
speed of trains within city to 15 m 
per hour was not unreasonable as a 
plied to a much traveled crossing in | 
built-up part of the city, though it 
alleged that ordinance wag unrea 
able because applying to any — 
within city and not alone at crossin 
ected v. Alton R. Co., 151 S.W. 

An ordinance limiting the speed « 
any railroad, engine, car or cars to 15 
miles per hour was to be construed as 
a whole—Brown y. Alton R. Co., 15° 
S.W.2d 727. yeas 

An ordinance prohibiting any rail- 
road, engine, car or cars from running 
at a speed exceeding 15 miles per hour 
was broad enough to cover both natural 
persons and corporations, notwith- 
standing that part of ordinance pre- 
seribing the penalty referred only to 
“any person or persons” since ‘‘per- 
sons’ may be either natural or artifi- 
cial—Brown vy. Alton R. Co., 151 S.W. 


2d 727. 
§ 1042 

Ala. The statute requiring railroads 
to erect sign at each point where rail- 
road crosses a public road does not re- 
quire railroad to erect signs at cross- 
ings located within corporate limits of 
eity of Birmingham. Code 1923, § 
9954,—Sloss-Sheffield Steel & Iron Co, 
v. Peinhardt, 199 So. 33, 240 Ala. 207. 

Mich. The kind and character 0 


re 


ia 


. < ‘ " 
ective devices require ( 


at railroad crossing is left to the 
sound judgment and discretion of the 
Publie Service Commission, and may be 
orm of warning signals, bells or 
‘eh rection of crossing gates, and is 
based upon reasonableness of protec- 
n to be afforded.—Perch v. New York 

it, R. Co., 293 N.W. 778, 294 Mich. 
, followed in Balicki_ v. New York 
mt. R, Co., 298 N.W. 892, 294 Mich. 


av § 1055 t 

o. The statute making it a misde- 
nor for a railroad to block any pub- 
-erossing for more than five minutes 
except in cities and towns of more 
n 10,000 inhabitants is violative of 
‘ohibition against enacting a law 
ich makes an act a crime if com- 
ed in one locality but not if com- 
mitted in another. Mo.St.Ann, § 4830, 
p. 2200.—Carson v. Baldwin, 144 S8.W. 


134, 
- § 1058 


Ete 
\Mo. A railroad company was subject 
to indictment at common law if it per- 
ed a train of cars to obstruct a 
i ay for an unreasonable length of 
e.—Carson v. Baldwin, 144 §.W.2d 


he statute making it a misdemeanor 
a railroad to block a public cross- 
for more than five minutes except 
sities and towns of more than 10,000 
abitants does not create a new of- 


Oa p. 2200.—Carson y. Baldwin, 144 
pode 34. 
rf f § 1184 

 ©.C.A.Ind. A plaintiff who was in- 
j by interurban railroad properly 
ted action in state court against 
ilroad and its receiver instead of 
ing claim in federal and state 
ivership proceedings involving rail- 
d and another railway company 
chasing ruilroad’s property at fore- 


state court judgment in ‘favor of 
ntiff suing railroad and its receiver 
valid, notwithstanding that re- 
was discharged the day the trial 
n, where receiver gave no notice 
his discharge to plaintiff or the 
. rt, and receiver took two appeals 
from judgment and paid expenses 
thereof and counsel fees, and_ receiver 
ras discharged with clear understand- 
ing that he was to continue to act to 
otect the railroad in the action.— 
B 
E 


iis vy. Smith, 113 F.2d 404, certiorari 
denied Smith v. Mills, 61 S.Ct. 73. 
A railroad receiver appearing and an- 


ceiver to defend action against rail- 
road and receiver, where court dis- 
charging receiver allowed him a sum 
with which to carry on defense of ac- 
_ tion.—Mills v. Smith, 113 F.2d 404, cer- 
pet denied Smith vy. Mills, 61 S.Ct. 


§ 1202 

Ind.App. Receivers of railroad had 
duty to refrain from creation or main- 
i tenance of any condition upon railroad 
right of way which subjected travel- 
ing public using highways in vicinity 
of such right of way to unreasonable 
risks or conditions that were unneces- 
sarily dangerous and violation of such 
duty would constitute ‘negligence”’.— 
Pitcairn v. Whiteside, 34 N.W.2d 948, 
-~=~Mo.App. Where street right of way, 
part of which was improved and part 

of which was rough and uneven and 
covered with weeds and underbrush, 
ran to an embankment of a railroad 

. eut over which there had once been a 
bridge, railroad was not negligent in 
failing to barricade more than that 


aa 
d to be erect- p 


who had driven on avenue across 
tracks before avenue was vacated, 
drove up vacated portion of avenue at 
night and ran into the barricade, the 
“proximate cause’ of injuries of occu- 
pant of automobile was the negligence 
of the driver, and hence railroads and 
village were, as a matter of law, not 
liable for those injuries.—Briske v. 
Village of Burnham, 82 N.EH.2d 349, 
308 Ill.App. 5381. 

Ind.App. Where motorist proceedin 
in the afternoon at the rate of 3 or 
miles per hour on highway where view 
was obstructed by dense smoke cre- 
ated by fire started by railroad em- 
ployees on railroad right of way was 
struck from the rear by another au- 
tomobile, railroad’s negligence was one 
of concurring causes which produced 
injury and without which _ accident 
would not have happened and hence 
would be treated as one of “proximate 
causes” unless an independent agency 
had intervened in such a way as to 
break chain of causation and to become 
the sole proximate cause.—Pitcairn vy. 
Whiteside, 34 N.E.2d 943. 

§ 1213 

D.C.La. If a passenger asleep in the 
front seat of an automobile is sudden- 
ly awakened by automobile leaving 
paved highway and running onto the 
crossties and rails of a railroad siding 
alongside highway, the fact that such 
passenger in his excitement does things, 
even to the extent of trying to grasp 
steering wheel of automobile, which a 
person under normal conditions would 
not do, should not be charged against 
such passenger as contributory negli- 
gence.—Gallien v. Thompson, 39 F. 
Supp. 583. 

Mo.App. Where street right of way 
ran to an embankment of a railroad 
cut over which there had once been a 
bridge and railroad had barricaded 
the improved traveled portion of the 
right of way, plaintiff who knew that 
bridge was out and who at night 
walked through weeds and underhrush 
and over the rough and uneven surface 
of the right of way and who knew 
that he was off the traveled portion, 
was negligent in failing to investigate 
and inspect his surroundings and, if 
necessary, to retrace his steps, hence 
could not recover from railroad for in- 
juries sustained in fall from the em- 
bankment.—Boland y. Thompson, 142 
S.W.2d 790. 

§ 1218 


N.J.Ch. A deed granting the right 
to construct and forever use a railroad 
with one or more tracks, with haben- 
dum providing that grantee was not 
to have the soil embraced within the 
description contained in the deed, was 
not a grant of the “fee’ but merely a 
grant of an “easement” for the pur- 
poses limited in the deed, and hence 
railroad which succeeded to the right 
under the deed was not liable for in- 
juries sustained by a pedestrian who 
fell on coming in contact with concrete 
base formerly supporting a _ battery 
box which was part of a signal system 
of a traction company on its right of 
way across the realty.—Lee vy. Pennsyl- 
vania-Reading Seashore Lines, 20 A.2d 
71, 129 N.J.Hg. 530. 


D.C.La. In action against railroad 
company for wrongful death resulting 
from injuries sustained when automo- 
bile, driven by deceased’s brother and 
in which deceased and a woman com- 
panion were riding, left paved highway 
and collided with box car on railroad 
siding, conflicting evidence did not war- 
rant conclusion that any of the occu- 


cient | 
a contributin 


O 
ing cause to 
Gallien vy. Tho pson, 3 


ste 


‘Ind.App. In action for injuries to 


motorist who while proceeding at rate 


of 3 or 4 miles per hour was struck 
from the rear by another automobile in 
the afternoon on highway where view 
was obstructed by dense smoke created 
by fire started by railroad employees on 
railroad right of way which was about 
160 feet from highway, negligence of 
railroad’s receivers was for jury.— 
Pitcairn v. Whiteside, 34 N.H.2d 943. 

Whether railroad receivers’ negli- 
gence in permitting dense smoke from 
fire started on railroad right of way 
to come upon the highway was ‘‘proxi- 
mate cause’”’ of injuries to motorist who 
while proceeding at rate of 3 or 4 miles 
per hour in the afternoon was struck 
from the rear by another automobile 
was for jury.—Pitcairn v. Whiteside, 
34 N.E.2d 9438. 

In action against railroad receivers 
for injuries to motorist who while pro- 
ceeding at rate of or 4 miles per 
hour in the afternoon on highway 
which was obstructed by dense smoke 
created by fire which wag started on 
railroad right of way was struck from 
the rear by another automobile, wheth- 
er motorist’s failure to. stop consti- 
tuted contributory negligence was for 
A fess eet v. Whiteside, 34 N.H.2d 

In action against railroad receivers 
for injuries to motorist who while 
proceeding at rate of three or four 
miles per hour on highway which was 
obstructed by dense smoke from a fire 
on adjacent railroad right of way was 
struck from the rear by another auto- 
mobile, 
jury found certain facts concerning 
smoke, motorist had duty to wait in a 
place of safety or to stop his automo- 
bile until smoke was dissipated were 
properly refused where evidence did 
not disclose that there was any place 
of safety in which motorist could wait 
and it was for jury to determine wheth- 
er motorist exercised reasonable care 
in proceeding as he did.—Pitcairn vy. 
Whiteside, 34 N.H.2d 943. 

In action against railroad receivers 
for injuries to motorist who while 
proceeding at rate of 3 or 4 miles per 
hour in the afternoon on highway 
which was obstructed by dense smoke 
from fire on adjacent railroad right of 
way was struck from the rear by anoth- 
er automobile, requested instruction 
that failure of following motorist to 
wait in place of safety until view was 
clear would be negligence, and if neg- 
ligence was proximate cause of inju- 
ries, verdict should be for defendants, 
was properly refused since if following 
motorist was guilty of concurring neg- 
ligence, which proximately caused in- 
jury, such negligence would not relieve 
defendants.—Piteairn v. Whiteside, 34 
N.E.2d 943, b. 
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§1 

N.C. Although railroads have right 
to locate, construct and maintain load- 
ing facilities for their customers, or 
permit such customers to so locate, 
construct and maintain such facilities, 
railroads, in selection of the sites for 
such facilities, as well as in construc- 
tion and maintenance thereof, are re- 
quired to exercise due care not to un- 
necessarily inconvenience and damage 
others, and if more than one site is 
reasonably available for such location, 
the site that, will the less inconveni- 


ence or damage others should be 
chosen.—Sarah Good Hosiery Mills vy. 
Carolina, C. & O. Ry., 10 S.B.2d 817, 


218 N.O. 277%" 
§ 1235 

N.C. A complaint which alleged that 
defendant railroad negligently, care- 
lessly, arbitrarily and unnecessarily 
placed loading facilities for operators 
of rock quarry and lime deposits so 
near plaintiff's hosiery mill that or- 
dinary and common use of facilities 
created a nuisance and destroyed plain- 
tiff’s machinery and material and busi- 
ness, was sufficient to state a cause of 


requested instructions that if © 


‘ > 
4699 
actionSarah Good Hosiery Mills v. 
Carolina, C. & O. Ry., 10 S.H.2d 817, 
218 N.C. 277. 
§ 1271 | 

Ky. A railroad was liable if it left 

combustible material on its right of 


way which was set on fire by its own 
engines and which spread to adjoin- 


even though engines 


ing property 
with PEpneh spark ar- 


were equipped 
resters.—Cincinnati, N. O. Tee ee 
a v. Snow, 143 S.W.2d 8638, 284 Ky. 


§ 1282 qe. 
Ga.App. The statute providing that 
ordinary care or diligence, as applied 
to the preservation of property, means 
that care which every prudent man 
takes of his own property of a similar 
nature, was not applicable in action 
against receivers of railroad for dam- 
ages to trees and fence from a fire 
which agents of receivers allegedly 
permitted to spread from right of way. 
Code 1933, § 105-201.—Powell v. Black- 
stock, 13 S.E.2d 503. 
§ 1287 . 
Ind.App. A fire, negligently left in 
old cross-tie by railroad section crew 
after burning debris on right of way, 
was not proximate cause of injury to 
child because of grass fire, started by 
other children carrying fire from cross- 
tie to yard in which such child was 
playing, as such other children’s act 
was independent intervening agency.— 
Shubert vy. Thompson, 32 N.H.2d 120. 
§ 1313 i 
D.C.Cal. Where premises adjacent to 
right of way were leased from _rail- 
road, agreements exempting railroad 
from liability for loss of lessee’s build- 
ings and property from fire caused by 
railroad’s negligence were not against 
“public policy” of Arizona. 28 U.S.C.A. 
725.—Rhinehart y. Southern Pac. Co., 
38 F.Supp. 76. 


15 

D.C.Cal. Where premises adjacent to 
right of way were leased from railroad, 
clauses in lease and spur track agree- 
ment exempting railroad from liability 
for loss of lessee’s buildings and prop- 
erty from fire caused by railroad’s neg- 
ligence precluded recovery from rail- 
road for destruction of packing shed 
by fire caused by sparks which rail- 
road negligently permitted to escape 
from locomotive, notwithstanding addi- 
tional clause in spur track agreement 
permitting railroad to use the track for 
its business but not to detriment of the 
lessee’s business.—Rhinehart v. South- 
ern Pac. Co., 38 F.Supp. 76 


1354 
Ga.App. Allegations that receivers of 
railroad, through agents, set fire on 
right of way and negligently permitted 
it to spread and destroy a wire fence, 
causing damages of $100, and to burn 
over four adjoining acres of land, on 
which were growing pine trees, causing 
damages of $300, were sufficient to de- 
clare in the plaintiff title to the fenced 
land, and damaged trees, and it was 
not necessary for plaintiff to negative 
in railroad title to the fence.—Powell 
v. Blackstock, 13 S.H.2d 503. 
§ 1368 
La.App. In action against railroad 
company for damages caused by fire, 
alleged to have spread from burning 
cross-ties piled on defendant’s right of 
way to plaintiff’s hay. meadow, it was 
not incumbent on defendant to show 
exactly how fire, spreading into such 
meadow from nearest side of highway 
between meadow and defendant’s right 
of way, started in order to escape li- 
ability for damages.—Austin v. Missouri 
Pac. R. Co., 200 So. 484. 
§ 1372 
Miss. In action against railroad un- 
der statute for damages caused by fire 
set up by sparks from locomotive, 
plaintiff need not prove negligence on 
part of railroad which is vested with 
insurable interest in abutting prop- 


an 
erty. Code 1930, § 6153.—Kurn v. 
Fondren, 


198 So. 727. 
137 


6 
Il.App. In action for injuries to 
personalty resulting from a fire alleged 
to have been communicated by sparks 
from a steam engine on a private rail- 
road in a tie yard operated by defend- 
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ant, statute providing that, in an ac- 
tion for injury occasioned by fire com- 
municated by any locomotive engine, 
fact that fire was communicated should 
be taken as prima facie evidence to 
charge railroad with negligence, was 
not applicable since such statute has 
no application to private railroads. 
Smith-Hurd Stats. ¢. 114, § 96; Smith- 
Hurd Stats.I1].Const, art. 11, § 12.—Wil- 
liams v. T. J. Moss Tie Co., 30 N.H.2d 
430, 307 IlLApp. 233. 

§ 1389 


Miss. In action against railroad for 
loss of property destroyed by fire, be- 
tween and 2 o’clock A, M., set by 
sparks from locomotive, testimony re- 
garding sparks being emitted from lo- 
comotives of passenger trains which 
passed the house destroyed between 
11:45 P. M, and 1 A. M., was properly 
admitted. Code 1930, § 6153.—Kurn v. 
Fondren, 198 So. 727. 

§ 1390 

S.0O. A traveler upon reaching a rail- 
road erossing and before attempting 
to go upon the track must use _ his 
senses of sight and hearing to the best 
of his ability under the existing cir- 
cumstances, and must look and listen 
in both directions for approaching 
trains if not prevented from go doing 
by fault of railroad company.—Car- 
ter v. Atlantic Coast Line R. Co., 10 
S.B.2d 17, 194 S.c. 494. 

§ 1412 

WiLApp. Evidence was not sufficient 
to warrant recovery for injury to per- 
sonalty resulting from fire alleged to 
have been communicated by sparks 
from a steam engine operated on pri- 
vate railroad by defendant in a tie 
yard on adjacent property.—Williams 
v. T. J. Moss Tie Co., 30 N.H.2d 430, 
307 IlLApp. 233. 

§ 1420 

Ga.App. In tort action against re- 
ceivers of railroad by owner of realty 
for damage to fence and growing trees 
from fire which receivers’ agents al- 
legedly let spread from right of way, 
evidence supported verdict for owner 
of realty.—Powell v. Blackstock, 13 S. 
H.2d 503. 

La.App. In action against railroad 
company for damages caused by fire, 
alleged to have spread from burning 
cross-ties piled on defendant’s right of 
way to plaintiff’s hay meadow, evidence 
held insufficient to show existence of 
any fire on such right of way within 
half-mile from plaintiff’s land on day of 
fire complained of, so as to require re- 
versal of judgment for plaintiff.—Aus- 
tin v. Missouri Pac. R. Co., 200 So. 484. 


§ 1422 

W.App. In action against railroad 
company’s trustees to recover damages 
for burning of plaintiff’s barn and con- 
tents thereof, plaintiff’s evidence held 
sufficient to take to jury question 
whether fire was communicated to barn 
from defendant’s locomotive engine. 
Smith-Hurd Stats. c. 114, §§ 54, 96.— 
Calzavara v. Scandrett, 30 N.H.2d 763. 
307 Ill.App. 547. 

Ky. Where there was evidence that 
witnesses saw smoke rising from right 
of way immediately after train passed 
and that railroad negligently. permitted 
combustible débris to remain on its 
right of way, whether fire which dam- 
aged adjoining farm lands was caused 
by sparks from passing train was for 
jury, notwithstanding testimony of 
other witnesses that fire did not start 
on right of way but started in woods 
near right of way.—Cincinnati, N. O. 
& T. P. Ry. Co. v. Snow, 143 S.W.2d 
863, 284 Ky. 58. 

Miss. In.action against railroad for 
loss of property by fire allegedly set 
up by sparks from a locomotive, wheth- 
er sparks from the engine of one of 
locomotives set fire to grass in ditch, 
and whether wind carried the flames 
to the garage and house, were questions 
for jury under circumstantial evidence. 
Code 1930, § 6153.—Kurn vy. Fondren, 
198 So. 727. J ; 

When circumstantial evidence justi- 
fies jury in finding that an inference 
that fire was set by railroad locomotive 
ig stronger and more probable than 
that it was set out from another cause, 
question of fire’s origin is for jury. 


§ 1556 


Code 1930, § 6153.—Kurn y. Fondren, 
198 So. 727. 

Whether it was possible for sparks 
from an oil burning locomotive to be 
carried a distance of from 51 to 64 
feet and to set fire to inflammable ma- 
terial was for jury in action against 
railroad for loss of property resulting 
from fire set by sparks. Code 1930, § 
6153.—Kurn y. epee 198 So. 727. 


Ind.App. In action against railway 
company’s trustee for death of child, 
jury’s affirmative answer to interroga- 
tory as to whether fire, by which child 
was injured while playing in yard ad- 
joining railroad right of way was start- 
ed by other children carrying fire from 
right of way to such yard and igniting 
grass therein, was irreconcilable with 
general verdict for plaintiff in respect 
to paragraph of complaint, alleging 
that defendant’s servants negligently 
allowed fire, set by them in right of 
way, to escape therefrom to such yard 
and that such fire in yard injured child, 
so that general verdict cannot stand on 
such paragraph.—Shubert v, Thomp- 
son, 32 N.H.2d 120. 

§ 1490 

Utah. The statute providing that a 
railroad shall be liable for damages 
sustained by owner of any domestic 
animal killed or injured by railroad in 
consequence of failure of railroad to 
build or maintain fence along right of 
way is inapplicable as to railroad sta- 
tion. grounds. Rev.St.1933, 77-0-13.— 
J. Nebeker & Son vy. Los Angeles & S. 
L. R. Co., 104 P.2d 230. 


§ 1494 : 
La.App. A railroad is not required 

to fence its tracks in open country, 
and fact that its tracks are not fenced 
does not commit a railroad to absolute 
liability for killing of stock. Act No. 
70 of 1886.—Hdwards v. Thompson, 2 
So.2d 493. 

§ 1509 


Mo.App. No liability rests on a rail- 
road for injury to live stock where the 
live stock leaves the railroad’s right 
of way and is injured off the railroad’s 
right of way by other instrumentality 
than railroad operations. Mo.St.Ann. 
§§ 4761, 4762, pp. 2144, 2156.—Theen- 
er v. Kurn, 146 S.W.2d 647. 

_ Railroad was not liable to owners of 
live stock which escaped through a 
defective right of way fence of the 
railroad into the railroad’s right of 
way and out onto highway where the 
live stock was struck by an automo- 
bile. Mo.St.Ann. §§ 4761, 4762, pp. 
Baton oi  Grey Leones v. Kurn, 146 S.W. 


§ 1530 

N.H. Although railroad was under 
no statutory obligation to give warn- 
ing of approach of train to a private 
farm crossing used by plaintiff, rail- 
road was not absolved from duty of 
exercising a degree of care commen- 
surate with known situation, as re- 
spects railroad’s liability tor the killing 
of plaintiff's cows which were struck 
by train when passing over crossing.— 
pause v. Maine Cent. R. R., 20 A.2d 


§ 1540 

La.App. A train is not required to 
operate at such rate of speed that it 
may be stopped within distance illu- 
mined by its headlight as is required 
of automobiles, as regards railroad’s 
liability under statute for injury to 
stock on railroad’s right of way in open 
country. Act No. 70 of 1886.—Edwards 
vy. Thompson, 2 So.2d 493. 


§ 1548 

N.H. Where plaintiff, during each 
fall for 19 years, had been pasturing 
his cows in meadow adjoining rail- 
road’s tracks, and trainmen passing 
plaintiff's farm each day must have 
seen cows in meadow and understood 
that they would be driven back across 
tracks to barn before nightfall, rail- 
road was charged with knowledge of 
such facts.—Dowse v. Maine Cent. R. 
R., 20 A.2d 629. 


1556 
La.App. Where engineer did not ob- 
serve two mules at night on tracks at 
curve until two seconds before train 


kes on 


bein 
b 


1D 

P y 
pan 
for death of mules. 
6.—Edwards v. Thompson, 2 So.2d 


ere engineer did not observe two 
at night on tracks at curve un- 
two seconds before train struck 
ules, engineer’s -failure to ring bell 
“blow whistle before impact could 
‘be deemed negligence, which would 
railroad company liable under 
e to owner for death of mules. 
No. 70 of 1886.—Edwards v. 
I 2 So.2d 493. 


§ 1558 
A defect in a fence, per- 
itt entry on railroad’s right of 


ust be the proximate cause of 
- to live stock before a railroad 
able to the owner of the live 
o.St.Ann. §§ 4761, 4762 PP. 
—Theener v. Kurn, 146 S. 


-aecess to a meadow adjoining 
—Dowse v. Maine Cent. R. R., 
d 629. 
Boe ly. 8.1598 ; 
1H. The doctrine of “assumption of 
” is applicable only to a master and 
nt relation and. did not apply so 
o bar recovery where plaintiff’s 
were killed at a private crossing 
4 rain while cows were _ being 
driven across crossing by plaintift’s 
on.—Dowse v. Maine Cent. R. R., 20 
.2d 629. 
oes § 1626 : 
Where no signals were given 
in and declaration, although not 
ally alleging excessive speed, 
d in general terms that railroad 
gently and unlawfully conducted 
, and that for want of sufficient 


hy 
N 
Bey 


, a case in owner’s favor was made 
and it then devolved upon railroad 
pany, if it would exculpate itself 
om inference of negligence arising 


“No: of 1886.—Edwards v 
_ Thompson, 2 So.2d 493. 
Bea § 1670 


N.H. In action against railroad for 
the killing of plaintiff's cows which 
were struck by train while passing 
over a private farm crossing used by 
plaintiff for access to meadow adjoin- 
ing railroad tracks, evidence that plain- 
tiff, during each fall for 19 years had 
een pasturing cows in meadow, that 
trainmen passing plaintiff’s farm each 
have. observed cows in 
_ meadow, and that accident happened at 
approximately 4:30 P. M. warranted 
finding that due care on railroad’s 
part required a relatively slow and 
_ careful operation of train over cross- 
ing at time of accident, which hap- 
pened when train was about two hours 
ate, and that running of train at un- 
usual speed and without warning of its 


°33 : * 
_ approach constituted negligence.— 
Dowse vy. Maine Cent. R. R., 20 A.2d 
§ 1673 
La.App. Evidence was sufficient to 


warrant finding that striking of two 
mules by train at night on a curye 
was not caused by train operators’ neg- 
ligence and hence owner could not 
recover from railroad company under 
statute for death of mules. Act No. 


we 
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$0.24 493 
Utah, 


the killing of plaintiff's cows which 
were struck by train while passing 
over a private farm crossing used by 
plaintiff for access to. meadow adjoin- 
ing railroad tracks, evidence that plain- 
tiff, during each fall for 19 years had 
been pasturing cows in meadow, that 
trainmen passing plaintiff’s farm each 
day must have observed cows in 
meadow, and that accident happened at 
approximately 4:30 P. M. warranted 
finding that due care on railroad’s part 
required a relatively slow and careful 
operation of train over crossing at time 
of accident, which happened when 
train was about two hours late, and 
that running of train at unusual speed 
and without warning of its approach 
constituted negligence.—Dowse Vv. 
Maine Cent. R. R., 20 A.2d 629. 

In action against railroad for the 
killing of plaintiff’s cows which were 
struck by train while passing over a 
private farm crossing used by plaintiff 
for access to meadow adjoining tracks, 
where train, which was two hours late, 
was traveling at unusual speed and 
approached crossing without giving 
signals, evidence justified finding that 
if signals had been given, plaintiff’s 
son, who was near cows, could have 
kept cows from track long enough for 
train to pass.—Dowse vy. Maine Cent. 
Re Roc20vA-2do629; 

§ 1701 

_Ark. Where engineer and fireman, 
had they been keeping a constant look- 
out as required by statute, could have 
seen dog on track in time to stop train 
before hitting it, whether train struck 
dog was a question for jury. Pope’s 
Dig. § 11144.—_Kansas City Southern 
Ry. Co. v. Boyd, 146 S.W.2d 535, 

§ 1708 

N.H. In action against railroad for 
the killing of plaintiff’s cows which 
were struck by train while passing 
over a private farm crossing used by 
plaintiff for access to meadow adjoin- 
ing tracks, the necessity for warning 
signals, the point at which, if reason- 
ably required, signals should have 
been initiated, and their efficacy, if 
given, were for jury.—Dowse y. Maine 
Cent. R. R., 20 A.2d 629. 

§ 1710 

N.H. That plaintiff acted with 
knowledge of notice posted by railroad 
relating to gates at crossing and stat- 
ing that no signals would be given by 
approaching trains did not, as a mat- 
ter of law, preclude recovery from rail- 
road for the killing of plaintiff's cows 
which were struck by train while pass- 
ing over a private farm crossing used 
by plaintiff as access to meadow ad- 
joining tracks. Pub.Laws 1926, c. 380, 
§ 4.—Dowse v. Maine Cent. R. R., 20 
A.2d 629. 

In action against railroad for the 
Killing of plaintiff's cows which were 
struck by train while passing over a 
private farm crossing used by plaintiff 
for access to meadow adjoining tracks, 
where plaintiff's son was driving cows 
with an automobile, whether plaintiff 
was contributorily negligent with re- 
spect to method of driving cows was 
for jury.—Dowse y. Maine Cent. R. R,, 
20 A.2d 629. 

§ 1713 


N.H. In action against railroad for 
the killing of plaintiff's cows which 
were struck by train while passing over 
a private farm crossing used by plain- 
tiff for access to meadow adjoining 
tracks, submitting to jury question 
whether there was anything in the 
ordinary use of crossing to call for 


Mo. In street car motorman’s action 
for injuries sustained in crossing col- 
lision between street car and locomo- 
tive in Kansas, evidence warranted sub- 
mission of question of railroad’s negli- 
gence.—KEubank v. Kansas City Ter- 
minal Ry. Co., 142 S.W.2d 19. 

§ 1763 


Mo. In street car motorman’s action 
for injuries sustained in a crossing 
collision between street car and loco- 
motive in Kansas, where there was 
evidence that motorman stopped as re- 
quired by law before proceeding across 
crossing, and that locomotive appeared 
to be stopped and that if it was moving 


at all, it was moving slowly without - 


warning by bell or whistle or other- 
wise, whether motorman was contribu- 
torily negligent in attempting to cross 
crossing was for jury.—EHubank v. Kan- 
ois City Terminal Ry, Co., 142 S.W.2d 


In street car motorman’s action for 
injuries sustained in crossing collision 
between street car and locomotive in 
Kansas, whether engineer could have 
stopped after he saw or should have 
seen the street car on the railroad 
track in apparently inextricable dan- 
ger, and should have done so, was for 
jJury.—Eubank v. Kansas City Ter- 
minal Ry. Co., 142 S.W.2d 19. 

In action for injuries sustained by 
motorman in crossing collision between 
street car and locomotive in Kansas, 
whether motorman was_ sufficiently 
warned by flasher lights at crossing, 
notwithstanding engineer’s failure to 
give warning of intention to cross in- 
tersection, was for jury.—Hubank wy. 
Kansas City Terminal Ry. Co., 142 S. 
W.2d 19, 

§ 1765 


Mo. In action for injuries sustained 
by street car motorman in crossing col- 
lision between street car and locomo- 
tive in Kansas, instruction authorizing 
motorman to recover on primary neg- 
ligence theory if defendant’s servants 
failed to keep a reasonably careful 
lookout for vehicles and persons about 
to cross railroad tracks, and failed to 
warn motorman that engine was going 
over crossing, and if plaintiff was ex- 
ercising ordinary care for his own 
safety, was not erroneous.—Eubank y. 
Kansas City Terminal Ry. Co., 142 S. 
W.2d 19. 


§ 1769 

Ark. A railroad is under duty prop- 
erly to construct and maintain cross- 
ings over all public highways on the 
line of its road in such manner that 
crossing is safe and 
travelers, so far as it can do so with- 
out interfering with safe operation of 
trains.—Missouri Pac. R. Co. vy. Kagy, 
143 S.W.2d 1095. 


Miss. The duty of railroad company 
was to maintain crossing in a reason- 
ably safe condition for person exercis- 
ing reasonable care for his own safety 
under all the circumstances.—Gordon y. 
Illinois Cent. R. Co., 1 So.2d 772, 190 
Miss. 789. , 

S.C. A railroad company may owe a 
duty to anticipate the presence of per- 
sons along or crossing its tracks at a 
well-defined pathway at a place in 
which it has acquiesced in a somewhat 
general use thereof not amounting to a 
legally established public use, or where 
the circumstances have been such that 
the presence of persons on or along 
the tracks at that particular place may 
reasonably be expected.—Hayes y. At- 
lantic Coast Line R. Co., 13 S.H.2d 921, 
196 S.C. 386. 

The relation to the railroad company 
of one injured at a path alongside or 
crossing tracks at a well-defined path- 
way at a place in which railroad com- 
pany has acquiesced in a somewhat 
general use not amounting to a legally 
established public use is not necessarily 


, 20 ch 
§ 1762 . 


convenient to . 


—_—_ 


that of a naked ‘‘trespasser’’, but his 
‘status may be that of a ‘licensee’, and 
as such it would be the duty of the 
railroad company to exercise ordinary 
care so as to prevent injury to him.— 
Hayes v. Atlantic Coast Line R. Co., 13 
S.E.2d 921, 196. S.C...386. 


§ 1771 

Ga.App. The inference that railroad 
company has impliedly invited or li- 
censed the public to pass across its 
tracks cannot be raised as to a switch 
yard, because such inference is incon- 
sistent with continuous use of such 
tracks for switching purposes.—Pollard 
v. Holland, 13 S.E.2d 682. 

Evidence that at place where pedes- 
trian fell while crossing railroad tracks 
there were six tracks and one switch, 
which were constantly used by railroad 
company in switching movements, re- 
quired a finding as matter of law that 
pedestrian was crossing a ‘switch 
yard’, and hence pedestrian was not 
an “implied invitee’ but only a “‘tres- 
passer’ to whom the only duty owed 
by railroad company was not to will- 
fully and wantonly injure her after her 
presence became known.—Pollard v. 
Holland, 13 §.E.2d 682. 

Me. Where it appeared that railroad 
had knowledge of habit of school chil- 
dren of crossing railroad track be- 
tween street crossings to which rail- 
road made no express objection, six- 
year-old child struck by work train 
while so crossing track was not an 
“invitee” but only a “trespasser”, or 
at most a bare “licensee” to whom the 
railroad owed,the duty simply to _re- 
frain from willful, wanton, or reckless 
act of negligence. Rev.St.1930, c. 64, 
§§ 66, 67.—Willey v. Maine Cent. R. 
Co., 18 A.2d 316. 


1775 

Fla. In determining liability of rail- 
road for damage to truck which was 
struck by train at railroad crossing, it 
Was as much the truck driver’s duty to 
ascertain if a train was approaching as 
it was the cuts. of the railroad to 
cause warnings by appropriate signals 
to be given of the approaching train.— 
Powell v. Gary, 200 So. 854. : 

Fla. Where railroad crossing in city 
was much frequented, the degree of 
eare imposed on the public and railroad 
company to avoid accidents was much 
greater than at a country crossing.— 
Kenan vy. Austin, 1 80.2d 174: 

Mo. The use of highway at grade 
crossing by railway and general public 
is a common one to be enjoyed by each 
consistently with rights of the other, 
and, while railroad has generally the 
priority of right of way, priority de- 
pends not on a superior right, but sole- 
ly upon the principle of equality as 
applied to nature of the public service 
if performs and the character of ma- 
chinery and appliances necessary to its 
prosecution.—State ex rel. Kurn_ vy. 
Hughes, 153 S.W.2d 46, quashing opin- 
ion Mason y. Kurn, 145 S.W.2d 465. 

A traveler is required to anticipate 
that the railroad may fail to give stat- 
atory signals and to act upon such the- 
sry and railroad must anticipate that 
traveler will fail to hear or disregard 
signals when given and keep reasonable 
watch for such instances and be pre- 
pared to protect those guilty of such 
carelessness and the duties are equal 
and reciprocal.—State ex rel. Kurn vy. 
Hughes, 153 §.W.2d 46, quashing opin- 
ion Mason v. Kurn, 145 S.W.2d 465. 

Pa. The superior right of travel as 
between railroad and motorist at a 
highway crossing, assuming an ade- 
quate warning, is in railroad.—Anstine 
v. Pennsylvania R, Co., 20 A.2d 774, 
842 Pa. 423, 


Pa.Super. The blocking of a road- 
way by a train would not constitute 
negligence if the train was in motion, 
because a railroad in using a crossing 
for the movement of trains in a prop- 
er manner has fights superior to those 
of persons approaching on intersecting 
highway.—Venchik y. Pennsylvania R. 
Co., 18 A.2d 118, 143 Pa.Super. 438. 

S.C. A train has priority of right of 
way over ary other vehicle at a rail- 
road crossing.—Bingham vy. Powell, 11 
Sibi2d 275, 195 °'S.C. 238. 
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W.Va. An interurban electric rail- 
way car had the right of way over an 
automobile at an open country high- 
way grade crossing.—McClaugherty v. 
Tri-City Traction Co., 14 S.E.2d 432. 

W.Va. Unless otherwise provided by 
law, a trolley car traveling at a rea- 
sonable speed and entering a crossing 
or intersection of a public road which 
is not an open country highway has 
a superior right of passage over an 
approaching motor vehicle which is at 
such a distance from the crossing that 
it may be slowed down or stopped in 


time to avoid a_ collision.—Tri-City 
paren Co. v. Shepherd, 15 S.H.2d 


§ 1780 
©.C.A.Ind. No duty rested on rail- 
road to remove icy condition of rail- 
road crossing in Indiana municipality. 
—Adams yv. Pennsylvania R, Co., 117 
F.2d 649. 
Tex.Civ.App. A railroad’s failure to 
make any effort to comply with city 
ordinance requiring illumination of 
street crossing in city constituted’ neg- 
ligence as a matter of law.—Texas & 
N. O. R. Co. v. Skeen, 149 S.W.2d 1060. 
Error dismissed, dngament correct. 
81 


§ 

C.C.A.Okl. Under Oklahoma law, 
presence of a train, or cars, on a cross- 
ing is sufficient notice to driver of a 
vehicle on highway of such obstruction, 
and in absence of unusual circumstanec- 
es, railroad company is not under duty 
to provide any other notice or warn- 
ing.—Holt v. Thompson, 115 F.2d 1013. 

To charge a railroad with negligence 
in leaving train at night across high- 
way without lights or other signals to 
disclose its presence, an injured motor- 
ist must show that trainmen, exercis- 
ing reasonable care, should know that, 
because of darkness, cars were such 
obstruction that people traveling in 
automobiles properly equipped with 
lights and carefully operated at reason- 
able speed would be likely to come in- 
to collision with them,—Holt v, Thomp- 
son, 115 F.2d 1013. 

In determining liability of railroad 
for injuries received when automobile 
in which plaintiff was passenger ran 
into freight train at crossing in Okla- 
homa at night, railroad had right to 
block crossing to permit passage of its 
cars over intersection and plaintiff had 
no right to presume that track was 
clear especially where driver of auto- 
mobile was familiar with crossing. 47 
Okl1.St.Ann. § 92.—Holt v. Thompson, 
115 F.2d 1013. 

The presence of a municipally main- 
tained street light approximately 100 
feet from intersection between highway 
and railroad tracks in Oklahoma did 
not, by reason of effect of street light 
on vision of an approaching motorist, 
ereate such an unusual, peculiar and 
deceptive condition that it should have 
been anticipated by reasonable men in 
exercise of ordinary care so as to im- 
pose upon railroad or, its employees a 
duty to warn one driving an automo- 
bile, at a reasonable rate of speed in 
compliance with Oklahoma law, of 
presence of railroad cars across inter- 
section. 47 Okl.St.Ann. § 92.—Holt vy. 
Thompson, 115 F.2d 10138. 

In determining question of primary 
negligence of railroad in connection 
with Oklahoma erossing accident 
wherein automobile in» which plaintiff 
was a passenger ran into freight train 
at night, the circumstances that occu- 
pants of automobile did not look to 
right or left before attempting to cross 
tracks and were not conscious of dan- 
ger until it was too late to avoid im- 
pact could be considered. 47 OkILSt. 
Ann. § 92.—Holt v. Thompson, 115 F, 
2d 1013. i 

Kan. The purpose of railroad cross- 
ing signs or signals is to warn of ap- 
proaching trains, and not of trains al- 
ready occupying the crossing. Gen.St. 
1935, 68-414.—Shepard v. ‘Thompson, 
109 P.2d 126, 153 Kan. 68. 

Mo. Where special conditions create 
unusual hazards at a railroad crossing, 
some warning to travelers of the ap- 
proach or presence of a train may be 
required in exercise of ordinary care. 
—Carson vy. Baldwin, 144 S.W.2d 134. 


§ 1788 


Neb. A railroad blocking a highway 
with a standing train at night has 
right to assume that one driving an au- 
tomobile along highway will adopt 
such lights and rate of speed that he 
ean bring his machine to a standstill 
within distance that he can plainly see 
the obstruction, and therefore is not 
negligent in failing to give warning of 
presence of the train.—Sailors v. Low-. 
den, 299 N.W. 510. 

A railroad has the right, in its rea- 
sonable and ordinary course of busi- 
ness, to stop its trains upon crossings 
at highways, even though it blocks © 
traffic and temporarily excludes use of 
highway over the crossing by those 
traveling thereon.—Sailors v. Lowden, 
299 N.W. 510. 

Okl. To charge a railroad with neg- 
ligence in leaving train at night across 
highway, without lights or other sig- 
nals to disclose its presence, it must be 
shown that the trainmen, exercising 
reasonable care, should have known 
that, because of darkness, cars were 
such obstruction that motorists travel-— 
ing in automobiles properly equipped 
with lights, and carefully operated at 
reasonable rate of speed, would be like- 
a to collide with the cars.—Lowden y. 

owles, 105 P.2d 1061. 


§ 1783 
N.C. An automobile driver, railway 
company maintaining improperly light- 
ed pillars supporting railroad bridge 
in center of street, and city owed guest 
in automobile, which collided with such 
pillars, duty to exercise due care.— 
Montgomery v. Blades, 12 S.H.2d 217, 
218 N.C. 680. g 
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§ i : 

Ill. The statute requiring that rail- 
road right of way be cleared of trees 
and shrubs for a distance of 500 feet 
on either side of the crossing means 
all the width of the right of way. 
Smith-Hurd Stats. ec, 111%, § 62.— 
Sprague v. Goodrich, 32 N.E.2d 897. 
3876 Ill. 80, reversing Goodrich vy. 
pprague, 26 N.E.2d 884, 304 Ill.App. 


§ 1788 
C.C.A.Ind. A railroad was not re- 
quired to erect crossing flash signals. 
at a country crossing in Indiana, in 
absence of statute or order of the Com- 
mission.—Constantine v. Pennsylvania 
R. Co., 114 F.2d 271, 


In determining whether a railroad is 
negligent for failure to place a flash 
signal or other traveler protection 
warning, at a crossing, in absence of 
statute or order of the Public Utility 
Commission, each ease turns on its own 
facts.—Constantine vy. Pennsylvania R- 
Co., 114 BH.2d 271. 


Miss. In action against railroad for 
injury to pedestrian at closed cross- 
ing, trial court properly held as a mat- 
ter of law that lighted barricade at 
crossing under repair constituted a suf- 
ficient warning of the probable danger. 
Gordon y. Illinois Cent. R. Co., 1 So. 
2d ‘772, 190 Miss. 789. 

Mo. Where special conditions create 
unusual hazards at a railroad crossing, 
some warning to travelers of the ap- 
proach or presence of a train may be 
required in exercise of ordinary care. 
—Carson y. Baldwin, 144 S.W.2d 134. 

N.C. Where a railroad track crosses, 
at the same level, a public road or 
street, operator of railroad is bound to 
give reasonable and timely warning of 
approach of a train to crossing.—Cald- 
well y. Southern Ry. Co., 10 S.H.2d 680. 
218) /N7Ci'63; 

Ordinarily, at a grade crossing where 
no unusuaily hazardous conditions .ex- 
ist, timetly signals by sounding bell 
or blowing whistle of approaching 
train are deemed adequate; but, where 
there are circumstances of more than 
ordinary danger and surroundings are 
such as to render crossing unusually 
hazardous to those who have a right 
to traverse it, whether, under the cir- 
cumstances, operator of railroad has 
exercised due care in providing reason- 
able protection for those who use 
crossing, and whether degree of care 
which operator is required to exercise 
to avoid injury imposes a duty to pro- 
vide safety devices at crossing, are for 


Southern | 
) §.H.2d 680, 218 N.C, 63. he Ate we 
Whether a railroad is bound to erect 
es, maintain a flagman, or provide 
other warning devices at a grade cross- 
to avoid injury to those traversing 
crossing is a question of due care un- 
der the circumstances; the railroad be- 
ing bound to use such reasonable care 
nd precaution as ordinary prudence 
~ wonld indicate—Caldwell vy. Southern 
Ry. Co., 10 S.H.2d 680, 218 N.C. 63. 
__ Tex.Civ.App. A railway company’s 
- duty to provide signals or warnings 
r to have gates or watchman at public 
thway crossing arises only when sit- 
on or surroundings of crossing ren- 
er it peculiarly or more than ordi- 
arily dangerous, or when particular 
e is so peculiarly dangerous that 
nt persons cannot use publie road 
ifety unless company employs 
lagman or other extraordinary means 
signal approach of trains.—Walker 
Texas & N. O. R. Co., 150 S.W.2d 
, error dismissed, judgment correct. 
ailroad company owes no duty to 
n highway travelers of danger 
rising because of fog, at railroa 
rossing.—Walker v. Texas & N. O. R. 
. 150 S.W.2d 853, error dismissed, 
lgment correct. 


f § 1789 

0.C.A.N.Y. Under New York law, a 
ailroad must operate a train approach- 
me highway crossing with caution 
imensurate with the danger, but it is 


idered in deciding what precautions 
ain should take in crossing highway, 
an inadequate sign or no sign whatever 
will not support a recovery by a 
injured in a crossing accident if 
train was carefully operated. Rail- 
oad Law N.Y. § 538.—Cmuk vy. Lehigh 
Valley R. Co., 116 F.2d 569. 
Ala. In action for injuries resulting 
when truck collided with train on 
' ssing within corporate limits of city 
of Birmingham, which was authorized 
statute to regulate crossings includ- 
ng appliances on grade crossings for 
afety of the public, statute requiring 
very railroad company to erect at 
rossing a sign giving notice of the 
_ proximity of the railroad, and to warn 
persons of the necessity of looking out 
for the cars, was inapplicable, and in- 
struction charging that statute was ap- 
_ plicable was erroneous. Code 1923, §§ 
020, 9954.—Sloss-Sheffield Steel & Iron 
Co. v. Willingham, 199 So. 28, 240 Ala. 
_ 294, remanding cause 199 So. 15, 29 Ala. 
» App. 569. i 
 , Okl. The statute requiring raiJroad 
to erect suitable crossing signs pre- 
- seribes the minimum care, and not the 
standard determining every case. 66 
— OkILSt.Ann. § 124.—Kurn v. Campbell, 
eed) P20 1386. 
+ W.Wa. Interurban electric railway 
_ operating between two cities was un- 
der no duty to maintain crossing signs 
elsewhere than on its own property.— 
 MecClaugherty y. Tri-City Traction Co., 
14 §.H.2d 432, 


§ 1790 

Minn, Where railroad’s crossing on 
highway was in open country on al- 
most level, ground and fog conditions 
were not of such character that ordi- 
_ hhary care required the installation of 
fog warnings, railroad was not re- 
quired to furnish warnings other than 
‘those prescribed by the railroad and 
warehouse commission. Mason’s Minn. 
$t.1927, §§ 4743-1-4743-17.—Rhine vy. 
al M. & I. R. Ry. Co., 297 N.W. 


Neb. A railroad is not obliged under 
the law to maintain flagmen, or watch- 
_ men, or install signal devices under all 

conditions, at ordinary highway cross- 
- ings, even though such highway is an 
7, an one,—Sailors v. Lowden, 299 N. 


1 Va 


4 § 1792 

C.C.A.Minn. Under Minnesota law, 
compliance with statutory requirements 
with reference to installation and main- 
tenance of crossing signs is minimum 
duty of a railroad, and ordinary care 
may require more, and unusual facts 


per- 


ies 


ee ie 
nay aeadeet xce 
or dangerous one req pre 1 3 
in addition to those prescribed by stat- CC. A New 
ute or order of Railroad and Warehouse railroad must operate a train appr G 
Commission.—Duluth, W. & P. Ry. Co. ing a highway crossing with caut: 
v. Zuck, 119 F.2d 74. - eee 

Miss. Lighted barricade at railroad . 
crossing under repair afforded pedestri- 
ans due notice of fact that crossing was 
not open for indiscriminate use as for- 
merly, and that one leaving the route 
or path provided for pedestrians would 
do so at his peril after passing the 
lighted barricade across the_ street 
along which pedestrian was walking.— 
Gordon y. Illinois Cent. R. Co., 1 So.2d 
772, 190 Miss. 789. 

Neb. A railroad is not obliged un- 
der the law to maintain flagmen, or 
watchmen, or install signal devices un- 
der all conditions, at ordinary highway 
crossings, even though such highway is 
an arterial one.—Sailors vy. Lowden, 
299 N.W. 510. 

N.H. The duty to provide special pro- 
tection at crossings, such as crossing- 
tenders, gates and automatic lights, de- 
pends on special dangers inherent in 
Situation. and on volume of traffic on 
highway and_ railroad.—Gillingham vy. 
Boston & M. R. R., 21 A.2d 174, 

N.C. Whether a railroad is bound to 
erect gates, maintain a flagman, or pro- 
vide other warning devices at a grade 
crossing to avoid injury to those tra- 
versing crossing is a question of due 
care under the circumstances; the rail- 
road being bound to use such reason- 
able care and precaution as ordinary 
prudence would indicate—Caldwell y. 
peathers Ry. Co., 10°S.H.2d 680, 218 


though their absence is a fact to be 
considered in deciding what precautions 
train should take in crossing highway, 


will not support a recovery by a per- 
son injured in a crossing accident if 
the train was carefully operated. Rail- 
road Law N.Y. § 53.—Cmuk v. Lehigh 
Valley R. Co., 116 F.2d 569. i 

Ark. Statutes applicable to railroad 
companies only had no application to 
actions against a lumber company 
whose switch engine collided with an 
automobile at crossing.—Crossett Lum- 
ber Co. v. Cater, 144 S.W.2d 1074. 

Operators of a railroad or those per- 
missively using its facilities must ex- 
ercise the degree of care imposed in 
a given case by statute or arising un- 
der common law, but when those in 
control of slow-moving locomotive see 
an automobile or other vehicle ap- 
proaching a crossing and manner of 
approach in respect of speed and con- 
trol is such that in view of attending 
physical conditions a ‘normal person 
could and a reasonably prudent person 
would see the train and stop, responsi- 
bility for accident will not be shifted 
to railroad.—Crossett Lumber Co. v. 
Cater, 144 S.W.2d 1074. 

Ga.App. Under statute, train engi- 
neer must maintain a vigilant lookout 
as train approaches a crossing in a 
municipality, and must exercise ordi- 
nary care to avoid injury to persons 
and property at, or on, a public cross- 
ing. Code 19338, § 94-507.—Luke v. 
Powell, 12 S.H.2d 196, 63 Ga.App. 795. 

Minn. For a custom on the part of 
the railroad to have the force of law, 
it must be uniform, certain and known, 
or so notorious that a person of ordi- 
nary prudence in the exercise of rea- 
sonable care, dealing with its subject, 
would have been aware of it.—Rhine v. 
peuthy M. & I. R. Ry. Co., 297 N.W. 


Mo. Obstruction of view and other 
circumstances which may tend to in- 
crease the hazards and make a. grade 
crossing more dangerous do not re- 
quire railroad to do more than exercise 
ordinary care commensurate with the 
circumstances.—State ex rel. Kurn y. 
Hughes, 153 S.W.2d 46, quashing opin- 
ion Mason v. Kurn, 145 S.W..2d 465. 

N.Y. A trolley car motorman was 
not required to anticipate danger which 
might attend chances taken by motorist 
in attempting to cross ahead of trolley 
car_ at highway grade crossing.—Mead 
v. Louver, 33 N.H.2d 534, 285 N.Y. 230, 
reversing 23 N.Y.S.2d 249, 260 App. 


? 

N.C. Where there was no unusual 
amount of traffic on road nor other 
evidence of unusual or hazardous con- 
ditions at grade crossing, railroad 
could not be held liable for death of 
automobile occupant in grade crossing 
collision with 42nd car of freight train 
at night, on theory that company was 
required to provide crossing signal 
eae a vi Pi er cainnls v. At- 
antic Coas ne R. Co., 14 S.B.2 - 
219 N.C, 528. i a he 

Ohio App, Where railroad provided 
grade crossing with cross-arm signs 
and electrically operated flasher signals 
which flashed as train approached 
crossing, and locomotive sounded its 
whistle as required by law, the railroad 
company furnished sufficient warnings 
to travelers on the highway, in ab- 
sence of an express statutory require- 
ment to do more.—Shaffer v. New York 
Cent. R. Co., 34 N.H.2d 792, 66 Ohio 
App. 417. 

Tex.Civ.App. A railway company’s 
duty to provide signals or warnings or 
to have gates or watchman at. public 
highway crossing arises only when sit- 
uation or surroundings of crossing ren- 
der it peculiarly or more than ordi- 


narily dangerous, or when particular Div. 963 
place is so peculiarly dangerous that § 1813" 
prudent persons cannot use public road Cal.App. Where a party operates his 


in safety unless company employs flag- 
man or other extraordinary means to 
signal approach of trains.—Walker vy. 
Texas & N. O. R. Co., 150 S.W.2d 8538. 
Error dismissed, judgment correct. 


§ 1793 
Cal. Where railroad has undertaken 
to warn travelers of approach of its 
trains by means of a crossing device, 
such as an automatic signal, upon 
which the public is encouraged to rely, 
failure to use due care in the mainte- 
nance of the device may constitute neg- 
ligence, regardless of the giving of 
statutory warnings by employees on 
train.—Will v. Southern Pac. Co., 116 
P.2d 44, prior opinion 108 P.2a 731. 
Cal.App. Railroad,had burden only 
of using ordinary and reasonable’ care 
‘to keep railroad crossing signaling de- 
vice in repair, and did not have abso- 
lute duty to do so.—Will v. Southern 
Pac, Co:;; 108 P.2d 731. 


automobile upon a publie street at law- 
ful rate of speed and while maintain- 
ing proper lookout approaches a spur 
track which is both unlighted and un- 
guarded and not indicated by sign or 
signal, it is negligence on part of 
train operators to proceed upon the 
track without proper lights or appro- 
priate, signals.—Cooper v. Southern 
Pac. Co., 111 P.2d 689, 


§ 1814 

C.C.A.N.Y. In automobile passenger’s 
action against railroad for injuries sus- 
tained in grade crossing collision on 
rainy night, where it appeared that 
locomotive was properly lighted and 
was not coming too fast, but there was 
testimony that crossing signals were 
not given, failure to give those signals 
was actionable, however adequate warn- 
ing signs at crossing were, and the Dis- 
trict Judge erred in giving charge al- 
lowing jury to find railroad inde- 
: § 1810 pendently guilty of negligence because 
_C.C.A.Minn. A railroad is not an signs were not adequate. Railroad Law 
“insurer” of the safety of those who N.Y. § 53.—Cmuk vy. Lehigh Valley R. 
use publie crossings, but is bound to Co., 116 F.2d 569. . 
exercise ordinary care, dependent upon Cal.App. Where a party operates his 
situation and surroundings of crossing, automobile upon a public street at law- 


and commensurate with danger in- ful rate of speed and while maintain- 


commensurate with the danger, but itis 
not liable for failing to install warning 
signs at the crossing itself, and al- ~ 


an inadequate sign or no sign whatever — 
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ing proper lookout approaches a spur 
track which is both unlighted and un- 
guarded and not indicated by sign 
or signal, it is negligence on part of 
train operators to proceed upon the 
track without proper lights or appro- 
priate signals.—Cooper v. Southern Pac. 
Co., 111 P.2d 689: e 

N.C. Where a railroad track crosses, 
at the same level, a public road or 
street, operator of railroad is bound to 
give reasonable and timely warning of 
approach of a train to crossing.—Cald- 
well y. Southern Ry. Co., 10 S.H.2d 
680, 218 N.C. 63. 3 

Ohio App: Where railroad provided 
grade crossing -with cross-arm signs 
and electrically operated flasher signals 
which flashed as train approached 
crossing, and locomotive sounded its 
whistle as required by law, the railroad 
company furnished sufficient warnings 
to travelers on the highway, in ab- 
sence of an express statutory require- 
ment to do more.—Shaffer v. New York 
Cent. R. Co., 34 N.E.2d 792, 66 Ohio 
App. 417. 

Pa. A railroad’s employees in charge 
of a train are bound to give timely 
and sufficient warning of the train’s 
approach to a publie crossing in view 
of character of crossing, ability of 
travelers to see approaching train, and 
rate of speed of train, and, while the 
law does not point out any particular 
manner in which notice of the ap- 
proach of a train to a crossing must 
be given, it does require that some 
suitable and adequate means, adapted 
to circumstances, shall be adopted and 
applied.—Austine v. Pennsylvania R. 
Co., 20 A.2d 774, 342 Pa. 423. 

Generally, the adequacy of a signal 
given by a train when approaching a 
crossing depends on whether warning 
was given soon enough in view of rapid 
movement of train, but adequacy of 
signal may depend upon whether signal 
was given too soon, in view of retarded 
rate of speed of train, and in either 
event the question is whether warning 
was timely, in view of all circumstanc- 
es.—Anstine v. Pennsylvania R. Co., 20 
A.2a 774, 342 Pa. 423. 


Pa.Com.P]. While mere speed alone 
is not sufficient to sustain a charge of 
negligence, if special circumstances ex- 
ist, it is proper to consider speed along 
with all other facts in determining 
negligence. What might be warning 
signals for train traveling thirty miles 
would be inadequate for one traveling 
sixty miles an hour.—Witkoski v. Le- 
high Valley R. Co., 84 Luz.L.Reg.Rep. 
153, reversed 12 A.2d 908, 338 Pa. 510. 


§ 1815 

Mich. Where automobile, which was 
stopped 25 feet from railroad crossing 
gates which were down, was struck by 
another vehicle with such force that 
automobile was knocked through the 
gates, across four railroad tracks, and 
onto track on which train was ap- 
proaching, and was struck by train, 
engineer who had not observed the 
automobile but who gaye proper sig- 
nals of the approach of the train, 
which was allegedly being operated at 
a speed in excess of limits permitted 
by ordinance, was not guilty of negli- 
gence so as to render railroad liable 
for death of the driver of automobile.— 
Perch vy. New York Cent. R. Co., 293 
N.W. 778, 294 Mich. 227, followed in 
Balicki v. New York Cent. R. Co., 293 
N.W. 892, 294 Mich. 639. 

§ 1816 

Conn. A railroad company’s trustees 
are charged with knowledge of such 
conditions as operators of train, strik- 
ing pedestrian crossing track, should 
have observed in exercise of reasonable 
care.—Cote v. Palmer, 16 A.2d 595, 127 
Conn, 321. ‘ : 

Mich. Where automobile, which was 
stopped 25 feet from railroad crossing 
gates which were down, was struck by 
another vehicle with such force that 
automobile was knocked through the 
gates, across four yrailroad tracks, and 
onto track on which train was ap- 
proaching, and was struck by train, 
engineer who had not observed the 
automobile but who gave proper Ssig- 
nals of the approach of the train, 
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which was allegedly being operated at 
a speed in excess of limits permitted 
by ordinance, was not guilty of negli- 
gence so as to render railroad liable 
for death of the driver of automobile.— 
Perch y. New York Cent. R. Co., 293 
N.W. 778, 294 Mich. 227, followed in 
Balicki v. New York Cent. R. Co., 293 
N.W. 892. 294 Mich. 639. 

Miss. The duty of keeping a lookout 
is as much on the fireman when he is 
not busy with his fires as upon the 
engineer.— Yazoo & M. V. R. Co. Vv. 
Lum, 2 So.2d 561, 

Pa.Super. A _ railroad company was 
liable for damage to automobile which 
stalled on private railway crossing and 
was run into by train, notwithstand- 
ing that motorist may have been a 
trespasser’ and that railroad company 
was not bound to anticipate presence 
of trespassers on tracks, where com- 
pany’s servants were guilty of a reck- 
less or intentional disregard of pres- 
ence of automobile on the tracks due to 
failure to pay any attention to signals 
given in an attempt to stop train.— 


Naugle v. Reading Co. 21 A.2d 109, 
145 Pa.Super. 341. $ 
§ 1818 
Conn. The statutory requirements 


that person in control of railroad en- 
gine approaching highway grade cross- 
ing commence sounding bell, or whistle 
when engine is within 80 rods of cross- 
ing and keep it sounding occasionally 
until engine has crossed highway are 
for protection of persons using high- 
way crossings, and failure to obey 
them does not constitute negligence as 
matter of law with regard to pedestri- 
ans crossing railroad track to paths, 
starting on opposite side thereof, else- 
where than at such a crossing. Gen.St. 
1930, § 3708.—Cote v. Palmer, 16 A.2d 
595, 127 Conn. 321. 

Ky. Bvidence that 50 to 100 persons 
daily used path on which pedestrian 
was struck by train and other paths 
nearby was insufficient to cast upon 
railroad duty of maintaining a look- 
out, signalling the approach of trains, 
or slackening their speed.—Louisville 
& N. R. Co. v. Jackson, 151 S.W.2d 386. 
286 Ky. 595. 


Mass. An engine was not “approach- 
ing and piselig a public crossing” 
within a railroad’s rule requiring that 
bell be rung when an engine was about 
to move and while “approaching and 
passing public crossings” at grade and 
rule was not applicable in determining 
railroad’s liability for death of intes- 
tate whose truck was struck by train 
while crossing tracks in Vermont, 
where accident occurred at a private 
farm crossing, and evidence did not 
permit finding that engineer knew or 
should have known of any danger to 
intestate or others in time to prevent 
accident.—Follett v. Boston & M. R. 
R.. 33 N.H.2d 269, 308 Mass, 553. 


§ 1821 

Ga.App. The purpose of the statute 
requiring the operators of a train to 
give signals when approaching a cross- 
ing is to give warning to persons on 
the crossing or those who may be 
approaching the crossing or to those 
whose animals may be scared by the 
sudden and unwarned approach of the 


train. Code 1933, §§ 94-506 to 94-508. 
—Pollard y. Clifton, 9 S.H.2d 782, 62 
Ga.App. 573. 


Where the engine of a train which 
is barely moving has already gone over 
crossing and is six lengths away, the 
engineer’s failure to ring the bell or 
blow the whistle in approaching the 
erossing does not violate a duty to a 
motorist seated in his automobile at a 
filling station 200 yards distant or to 
one who knows of the crossing and 
knows that it may be occupied by a 
train and is driving at a rate of speed 
which prevents him from stopping aft- 
er he discovers the presence of the 
train on the crossing. Code 1933, §§ 
94-506 to 94-508.—Pollard_v. Clifton, 
9 S.H.2d 782, 62 Fao bp: 573. 


822 
Wash. General rule is that -occupa- 
tion of crossing by railroad train in 
itself supersedes all other warnings 
and gives notice of its own presence, 


§ 1825 


but there is exception to general rule 
where situation is unusual or extra- 
hazardous or constitutes a situation in 
nature of a trap.—Schofield v. North- 
ern Pac. Ry. Co., 104 P.2d 324, 
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§ 182 

_Mo. Obstruction of view and other 
circumstances which may tend to in- 
crease the hazards and make a grade 
crossing more dangerous do not re- 
quire railroad to do more than exercise 
ordinary care commensurate with the 
circumstances.—State ex rel. Kurn y. 
Hughes, 158 S.W.2d 46, quashing opin- 
ion Mason v. Kurn, 145 §.W.2d 465. 

Tex.Civ.App. The failure of the op- 
erator of a railroad to remove obstruc- 
tions to the view of the railroad by 
persons upon a highway approaching a 
crossing is not a ground of actionable 
negligence.—Wichita Falls & Southern 
R. Co, v. Anderson, 144 S.W.2d 441, er- 
ror dismissed, judgment correct. 
Tex.Civ.App. A railroad’s failure to 
remove obstructions, such as timber 
and underbrush, to the view of rail- 
road by persons approaching a cross- 
ing in an automobile igs not a ground 
of actionable negligence.—Wichita Falls 
& S. R. Co. v. Hesson, 151 S.W.2d 270. 
Error dismissed, judgment correct. 

§ 1825 

Ga.App. In suit by owner of auto- 
mobile against railroad to recover for 
damages to automobile which collided 
with tender of backing engine at night, 
city ordinance, obvious purpose of 
which was to have a lookout on the 
approaching rear of a train being op- 
erated under conditions where the en- 
ginemen would not, in the backing 
movement, be in position to give an 
alarm or signal the approach of such 
backing movement, was inapplicable.— 


Sourbenn Ry. Co. v. Maddox, 11 S.H.2d 


Ga.App. Under statute, an engineer 
approaching crossing within corporate 
limits of city, town or village is re- 
quired to toll constantly bell of loco- 
motive, and is not relieved from such 
duty by blowing whistle of engine, and 
failure to ring bell is actionable negli- 
gence if there is a causal connection 
between failure and injury to traveler 
on crossing. Code 1933, § 94-50%.— 
Chandler v. Pollard, 12 §.B.2d 190. 
_In action for death in crossing col- 
lision between train and automobile, 
charge that engineer was not required 
both to blow whistle and ring bell on 
approaching crossing, but only to do 
one or the other, incorrectly stated the 
law, and was prejudicial error, where 
jury could have found from the evi- 
dence that deceased was unaware of 
the approach of the train. Code 1938, 
EL es ak v. Pollard, 12 S.H. 


Ga.App. The statutory requirement 
that train whistle be blown upon ap- 
proach of train to a crossing has no 
application to a crossing in an incor- 
porated city, town, or village, and 
hence failure of engineer to blow whis- 
tle upon approaching crossing within 
incorporated city is not actionable neg- 


ligence. Code 1933, §§ 94-506, 94-507. 
—Luke v. Powell, 12 8.H.2d 196, 63 
Ga.App. 795. 


Where crossing collision occurred in 
incorporated city so that statutory re- 
quirement that train whistle be blown 
was inapplicable, failure of railroad to 
have locomotive engine equipped with 
a whistle as required by statute was 
not actionable negligence. Code 1933, 
§§ 94-506, 94-507; Laws 1918, p. 212. 
—Luke v. Powell, 12 S.E.2d 196, 638 
Ga.App. 795, 


Under statute, train engineer must 
maintain a vigilant lookout as train ap- 
proaches a crossing in a municipality, 
and must exercise ordinary care to 
avoid injury to persons and property 
at, or on, a public erossing. Code 
1933, § 94-507.—Luke v. Powell, 12 S. 
E.2d 196, 68 Ga.App. 795. | 

Ga.App. The duty of keeping a con- 
stant and vigilant lookout ahead as a 
train approaches & public crossing 
within a municipality is specifically 
placed on engineer of the train and his 
failure to do se is “negligence per se’, 


.toa . . Wbees dP ky 
ho. Failure to conform to the 
2 requiring bell to be rung or 
tle to be sounded as train ap- 
roaches crossing is “negligence per 
eCode 1932, 60-412.—Hobbs v. 
inion Pac. R. Co., 108 P.2d 841. i 
Minn. Signals under statute requir- 
g that a bell be rung and a whistle 
lown by trains approaching a high- 
erossing are solely to warn of 

hing trains, and are not intend- 
_prevent motorists from running 
the side of a train occupying a 
- Mason’s Minn.St.1927,  § 
Rhine vy. Duluth, M. & I, R. 
, 297 N.W. 852. fay) 
p. Where, under Illinois stat- 
railroad was bound to cause 
or bell on locomotive to be 
nging or whistling from a place 
t 80 rods from where railroad 
“sected highway until highway was 
hed, the waving of a red lantern 
watchman at crossing -was not a 


= 


‘substitute for ringing of bell 
unding of whistle and did not re- 
ve defendant from performance of 
ory duty. Smith-Hurd Stats.Ill. 
14, § 59—Amos v. Terminal R. 
of St.. Louis, 142 S.W.2d 787. 
o.App. Failure to sound statutory 
ms, warning of railroad train’s ap- 
to public road crossing, is neg- 
as matter of law. Mo.St.Ann. 
_ p..'2138.—Taylor vy. Alton R. 
S.W.2d 806. 
p. The failure of railway com- 
mployees to give the signals re- 
by Illinois statute when train 
aches a public crossing is ‘‘negli- 
Smith-Hurd Stats.Ill. 
New York 


In action for death of motorist 
wife resulting from collision at 
crossing in city, where plain- 
vidence showed that train was 
three times as fast as speed 
by ordinance and that statutory 
ossing signals were not given, viola- 
n_of ordinance and statute consti- 
ed negligence as a matter of law, 
whether such negligence was 
proximate cause” of injury was for 
ao jury-—Harrison y. Atlantic Coast 
Line R. Co., 13 ‘8.E.2d, 137, 196 S.C.> 


sh. The failure to ring bell or 
_whistle of locomotive, pulling a 
rain a car of which was struck by a 
ruck in which deceased was riding, 
wo ild be “‘negligence per se’’ within the 
e requiring the giving of signals 
tain distance from road crossing, 
ective of the fact that the locomo- 
ad already passed over crossing 
yhen car was struck. Rem.Rev.Stat. 
. 2528.—Schofield vy. Northern Pac. Ry. 
(104 P.2d 324. 
uit fe § 1826 
Conn. Compliance by operator of 
ailroad train with statutory require- 
nents as to signals and speed will or- 
inarily be sufficient to negative neg- 
igence, but there may be circumstanc- 
s of unusual danger where something 
nore in the way of safeguards may be 
- necessary.—Kinderavich v. Palmer, 15 
ay A.2d 83, 127 Conn. 85. 


Wy 


f § 1827 

 ©.C,A.Fla. Under Florida law, speed 
~~~ of 65 to 80 miles an hour at which 
train was estimated to have been tray- 
eling prior to time it struck truck 
4 which had overturned and was stalled 
Ss on railroad crossing was not unlawful 
and mere fact that the train was run 
at that speed was not of itself evidence 
be ot negligence on part of railroad.—Con- 
-sumers Lumber & Veneer Co. y. At- 
Jantic Coast Line R. Co., 117 F.2d 329. 
Conn. The fact that speed of train, 
which struck pedestrian crossing track, 
was not_in itseif negligent, did not nec- 
essarily free operators thereof from 
uty to reduce speed, so as to avoid 
accident, under exceptional circum- 
- stances arising from danger of injury, 
of which they knew or should have 
known.—Cote v. Palmer, 16 A.2d 595, 

127 Conn. 321, 
Ga.App. In motorist’s action against 
railroad company’s receiver for damag- 


road company is not guilty of negli-_ 
gence because of running at any speed, 


refusal to ch: 


e 
fixes no speed of trains, and tha 


and that engineer is required only to 
use ordinary care and diligence to pre- 
vent injury to persons on crossings or 
within 50 feet of crossing, was not er- 
ror, since requested charge was not a 
correct statement of the law. Code 
1933, § 95-1808.—Powell v. Crowell, 11 
$.E.2d 918, 63 Ga.App. 890. 

Ohio App. Railroad was not negli- 
gent because its train, the whistle of 
which was blown as required by law, 
approached grade crossing having 
proper warnings, at a speed greater 
than would permit it to be stopped to 
avoid a collision after train erew came 
in sight of an automobile stalled on 
the tracks, and under such circum- 
stances the question of ‘last clear 
chance” did not arise.—Shaffer v. New 
York Cent. R. Co., 34 N.E.2d 792, 66 
Ohio App. 417. 

Pa. No inference of negligence can 
be drawn solely from the fact of the 
rapid approach of a train to a grade 
crossing.—Anstine y. Pennsylvania R. 
Co., 20 A.2d 774, 342 Pa. 428. 


§ 1828 

©.C.A.Ind. The mere fact that pas- 
senger train which struck automobile 
at erpselng where view was unobstruct- 
ed, was traveling between 70 to 80 
miles per hour through open country, 
did not show negligence, so as to en- 
title occupant of automobile to recover 
from railroad for injuries.—Constantine 
vy. Pennsylvania R. Co., 114 F.2d 271. 

Ga.App. Where a_ railroad passes 
through a locality in the country where 
it is known that persons habitually 
use a private way maintained by the 
company in crossing its tracks and 
that persons are likely to be near such 
track, the speed of the train should be 
diminished in proportion to the proba- 
bility of meeting persons on the tracks. 
—Wilson v. Pollard, 10 S.E.2d 407, 
62 Ga.App. 781, conforming to answer 
to certified questions 8 S.E.2d 380, 190 
Ga. 74. 

Ky. Evidence that 50 to 100 persons 
daily used path on which pedestrian 
was struck by train and other paths 
nearby was insufficient to cast upon 
railroad duty of maintaining a look- 
out, signalling the approach of trains, 
or Slackening their speed,—Louisville 
& N. R. Co. v. Jackson, 151 S.W.2d 386. 
286 Ky. 595. 

Mo.App. Whether speed of railroad 
train at country crossing, which is 
more than ordinarily hazardous or dan- 
gerous, is negligent depends on sur- 
rounding circumstances, and jury may 
find railroad company negligent at 
common law, if circumstances justify 
it, though rate of speed in particular 
case was less than that prescribed by 
applicable statute or ordinance.—Dun- 
can v. Chicago, B. & Q. R. Co., 149 S. 
W.2d 920. 

Whether railroad crossing is more 
than ordinarily hazardous or danger- 
ous, so as to render speed in operation 
of train thereat negligent, depends on 
circumstances surrounding crossing, 
such as its situation where many peo- 
ple would be expected to be, as with- 
in town or city limits, or conditions 
rendering travelers on highway unable 
to see or hear approaching train until 
collision is unavyoidable—Dunean vy, 
Ei via B. & Q. R. Co., 149 S.W.2d 


§ 1829 

Mo.App. Whether railroad crossing 
is more than ordinarily hazardous or 
dangerous, so as to render speed in 
operation of train thereat negligent, 
depends on circumstances surrounding 
crossing, such as its situation where 
many people would be expected to be, 
as within town or city limits, or con- 
ditions rendering travelers on highway 
unable to see or hear approaching train 
until collision is unavoidable—Dunean 
ema? Se B. & Q. R. Co., 149 S.W.2d 


A mere curve in railroad track, ob- 
structing train operators’ view of 
crossing, so that train cannot be 


ie, 
happening thereof under such bor 


in’s 
»ssin, 
h 


ardow 


no de 
y dangerous L 
collision happens in nightti 


nar 


stances does not make out case for 


speed.—Duncan v. 
Co., 149 S.W.2d 920 ; 

In action for damages to disabled. 
truck, struck by defendant railroad 
company’s train at country crossing, 
question of defendant’s negligence in 
operating train around curve near 
crossing at maximum rate of speed cus- 
tomary on run including such crossing 
should be decided regardless of aver- 
age rate of speed on such run or rate 
of speed at place of collision.—Duncan 
v. Chicago, B. & Q. R. Co., 149 S.W.2d 
920 


N.Y. In action for damages from 
collision of trolley car and_ truck, 
wherein issues of extent of obstruc- 
tion of view and sounding of bell or 
whistle were close, instruction that 
motorman should not have been going 
so fast that he could not stop and 
prevent crashing into automobile cross- 
ing track, even though motorist took 
chances in crossing, was erroneous and 
required reversal, because it misstated 
the law and eliminated contributory 


rasa B. & Q. KR 


negligence as a defense.—Mead v. Lou- © 


er, 33 N.H.2d 534, 285 N.Y. 230, re- 
versing 23 N.Y.S.2d 249, 260 App.Div. 


963. 
§ 1836 ; 

Conn. Compliance by operator. of 
railroad train with statutory require- 
ments as to signals and speed will or- 
dinarily be sufficient to negative neg- 
ligence, but there may be circumstances 
of unusual danger where something 
more in the way of safeguards may be 
necessary.—Kinderavich v. Palmer, 15 
A.2d 83, 127 Conn. 85. ' 

Mo.App. Whether speed of railroad 
train at country crossing, which is 
more than ordinarily hazardous or dan- 
gerous, is negligent depends on sur- 
rounding circumstances, and jury may 
find railroad cempany . negligent. at 
common law, if circumstances justify 
it, though rate of speed in particular 
case was less than that prescribed by 
applicable statute or ordinance,—Dun- 
can v. Chicago, B. & Q. R. Co., 149 S. 
W.2d 920. 

§ 1837 


Mich. Where automobile, which was 
stopped 25 feet from railroad Crossing 
gates which were down, was struck by 
another vehicle with such force that 
automobile was knocked through the 
gates, across four railroad tracks, and 
onto track on which train was ap- 
proaching, and was struck by train, 
engineer who had not observed the 
automobile but who gave proper sig- 
nals of the approach of the train, which 
was allegedly being operated at a 
speed in excess of limits permitted by 
ordinance, was not guilty of negligence 
so as to render railroad liable for 
death of the driver of automobile.— 
Perch v. New York Cent. R. Co., 293 N. 
W. 778, 294 Mich. 227, followed in 
Balicki v, New York Cent. R. Co., 293 
N.W. 892, 294 Mich. 639. 


Mo.App. The action of motor train 
operator in failing to reduce speed of 
train as it approached Crore within 
city limits, to that prescribed by ordi- 
nance, could not be construed as ‘non- 
feasance’”’ rather than ‘‘misfeasance” so 
as to relieve him from liability for 
death of trailer-truck occupant in colli- 
sion.—_Brown y. Alton R. Co., 151 S. 
W.2d 727. 


S.C. In action for death of motorist 
and wife resulting from collision at a 
grade crossing in city, where plaintiff's 
evidence showed that train was moving 
three times at fast as speed fixed by 
ordinance and that statutory crossing 
signals were not given, violation of or- 
dinance and statute, constituted negli- 
gence as a matter of law, but whether 
such negligence was “proximate cause’”’ 


of injury was for the jury.—Harrison 


v. Atlantic Coast Line R. Co., 13 S.E.2 
137, 196 S.C, 259. : “ 


\ 


jury of question of train’s negligent — 


| ee 
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Ala. It is the duty of an engineer 
On perceiving any obstruction on the 
track to promptly use all the means 
within the power of skillful and pru- 
dent engineers to bring the train to a 
stop.—Louisville & N. R. Co. v. Griffin, 
198 So. 345. 

Ala. Railroad engineer who observed 
automobile approaching railroad cross- 
ing on road in open country had right 
to assume that motorist could see and 
hear normally.—Southern Ry. Co. v. 
Melton, 198 So. 588. 

Ark. The fireman of lumber compa- 
ny’s switch engine was not negligent 
after observing that automobile was 
approaching crossing at low rate of 
speed in assuming that automobile 
would come to a stop before entering 
the crossing.—Crossett Lumber Co. y. 
Cater, 144 S.W.2d 1074. 

Operators of a railroad or those per- 
missively using its facilities must ex- 
ercise the degree of care imposed in a 
given case by statute or arising under 
common law, but when those in control 
of slow-moving locomotive see an au- 
tomobile or other vehicle approaching 
a crossing and manner of approach in 
respect of speed and control is such 
that in view of attending physical con- 
ditions a normal person could and a 
reasonably prudent person would see 
the train and stop, responsibility for 
accident will not be shifted to railroad. 
—Crossett Lumber Co. v. Cater, 144 §S. 
W.2d 1074. 

Conm. The operators of train, which 
struck woman running across track to 
stop her eight year old daughter. ap- 
proaching it on path from opposite 
side, were not entitled to assume that 
child would stop before reaching dan- 
ger zone to same extent that they could 
properly do in case of adult, for lack 
of judgment natural to so young a 
child must be considered.—Cote v. Pal- 
mer, 16 A.2d 595, 127 Conn. 321. 

Ga.App. In motorist’s action against 
railroad company’s receiver for damag- 
es to automobile in crossing collision, 
refusal to charge that the Georgia law 
fixes no speed of trains, and that rail- 
road company is not guilty of negli- 
gence because of running at any speed, 
and that engineer is required only to 
use ordinary care and diligence to pre- 
vent injury to persons on crossings or 
within 50 feet of crossing, was not er- 
ror, since requested charge was not a 
correct statement of the law. Code 
1933, § 95-1808.—Powell v. Crowell, 11 
$.E.2d 918, 63 Ga.App. 890. 

Mo. If passengers in a truck did not 
know that a train was approaching, 
and enginemen had good cause to 
realize such fact, fireman had no right 
to assume that truck would wait for 
train to pass at crossing.—Smith v. 
Thompson, 142 S.W.2d 70. 

Mo.App. An engineer ig not required 
to slacken the speed of his train nor 
sound a warning whistle because he 
sees an automobile approaching the 
track, and if the automobile is travel- 
ing at a speed at which it can be stop- 
ped before going upon the track, and 
there is nothing in motorist’s conduct 
to indicate that he is unaware of the 
approaching train, no duty rests on 
engineer to act, either in reducing the 
speed of train or in sounding a warn- 
ing whistle—Camp v. Kurn, 142 S.W. 
2d 772. i 

Mo.App. Locomotive enginemen had 
right to assume that driver of truck, 
slowing down from speed of five to 
ten miles an hour to two or three 
miles an hour as it approached rail- 
road track, would stop truck before 
entering danger zone very few feet or 
inches from track.—Thomasson _ v. 
Henwood, 146 S.W.2d 88. 


A locomotive engineer is not re- 
quired to slacken speed of train or 
sound warning whistle merely because 
he sees automobile approaching track, 
but so long as automobile is traveling 
at such speed that it can be stopped 
before going on track and there is 
nothing in driver’s conduct to indicate 
that he is unaware of approaching 
train, no duty rests on engineer to re- 
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RAILROADS 
duce speed or sound whistle-—Thomas- 
son v. Henwood, 146 S.W.2d 88. 

N.C. The “last clear chance doc- 
trine’ does not apply in cases where 
trespasser or licensee upon railroad 
track, at the time, is in apparent pos- 
session of his strength and faculties 
and the engineer of train which pro- 
duces the injury has no information to 
the contrary, and under such circum- 
stances the engineer is not required to 
stop the train or to even slacken_its 
speed.—Mercer v. Powell, 12 S.H.2d 
227, 218 N.C. 642. 

Where trespasser or licensee upon 
railroad track is in apparent posses- 
sion of his strength and faculties and 
engineer of train which produces in- 
jury has no information to contrary, 
the engineer may assume until very 
moment of impact that such person 
will use his faculties for his own pro- 
tection and leave the track in time to 
avoid injury.—Mercer v. Powell, 12 S. 
H.2d 227, 218 N.C. 642. 

Pa.Super. A railroad company was 
liable for damage to automobile which 
stalled on private railway crossing and 
was run into by train, notwithstanding 
that motorist may have been a tres- 
passer and that railroad company was 
not bound to anticipate presence of 
trespassers on tracks, where company’s 
servants were guilty of a reckless or 
intentional disregard of presence of au- 
tomobile on the tracks due to failure to 
pay any attention to signals given in 
an attempt to stop train.—Naugle v. 
Reading” Co. (21) At20 109 1457" Pa. 
Super. 341. 


Tex.Com.App. Operators of locomo- 
tives were not bound to anticipate neg- 


‘ jigent conduct on part of motorist ap- 


proaching railroad crossing, but had 
right to rely upon assumption that 
motorist was in possession of his fac- 
ulties and would be able to control his 
vehicle so as not to come into a posi- 
tion of peril—Panhandle & S. F. Ry. 
Con vs apier, 143 S.W.2d 754, re- 
versing 117 S.W.2d 826. 

W.Va. Motorman operating car on 
interurban electric railway between two 
cities was entitled to assume that driv- 
er of automobile on highway, which 
railway tracks crossed, would observe 
the statute requiring a motorist to re- 
duce his speed to 15 miles per hour on 
approaching such a crossing, and mo- 
torman was not required to act other- 
wise than on that assumption until it 
appeared that motorist would not obey 
the statute. Code 1931, 17-8-12.—Mc- 
Claugherty v. Tri-City Traction Co., 14 
S.H.2d 432. 


§ 1848 

C.C.A.Ind. A railroad was not. liable 
for injuries sustained by an occupant 
of an automobile when the automobile 
was struck by train, unless the rail- 
road’s negligence was the proximate 
cause of the injuries——Constantine vy. 
Pennsylvania R. Co., 114 F.2d 271. 


Ky. Even if path on which pedes- 
trian was struck by train was used by 
such a number of persons that railroad 
was under duty of maintaining a look- 
out, signalling approach of trains or 
slackening their speed, and railroad’s 
trainmen had failed to observe duties 
which were thereby cast upon them, 
railroad would not be liable for death 
of pedestrian unless trainmen’s negli- 
gence was proximate cause of pedes- 
trian’s injuries.—Louisville & N. R. Co. 
v. Jackson,°151 S.W.2d 386, 286 Ky. 
595. 


Mich. Where automobile which was 
stopped 25 feet from railroad crossing 
gates which were down was struck by 
another vehicle with such force that 
automobile was knocked through the 
gates, across four railroad tracks and 
onto track on which train was ap- 
proaching, and was struck by train, 
the “proximate cause’ of the accident, 
which resulted in motorist’s death, was 
action of driver of vehicle which struck 
the automobile and not alleged fact 
that engineer neglected to keep a prop- 
er lookout and that train was operated 
at an unlawful rate of speed.—Perch 
v. New York Cent. R. Co., 298 N.W. 


§ 1850 


778, 294 Mich; 227, followed in Balicki 
v. New York Cent; RB.’ Co., 293 NW. 
892, 294 Mich. 639. ; 
Or. Where driver of automobile 
stopped 26 feet from railroad crossing 
in city, with which crossing driver and 
guest were familiar, view was obstruct- 
ed by tree and driver drove upon track 
after he had passed tree and when he 
had clear view of track without stop- 
ping to look, listen or to guard against 
approach of train, and there was no ev- 
idence as to how collision with train 
occurred or of negligence on part of 
railroad, driver was negligent and his 
negligence was sole ‘proximate cause 
of guest’s injuries and, therefore, guest 
could not recover from railroad.—An- 
mes v. Southern Pac. Co., 106 P.2d 
Tex.Civ.App. Where evidence showed 
that driver of automobile in which 
plaintiffs’ daughter was riding as a 
guest when struck by a train and killed 
was contributorily negligent and dis- 
closed no negligence on the part of the 
railroad, plaintiffs could not recover 
against railroad company on theory of. 
concurrent negligence as the driver’s 
negligence was the sole cause of col- 
lision.—Wichita Falls & Southern R. 
Co, v. Anderson, 144 S.W.2d 441, er- 
ror dismissed, judgment correct. 
Tex.Civ.App. Where motorist drove 
away apparently unhurt after crossing 
collision but later experienced head- 
ache which was allayed by sedatives 
and subsequently while driving an- 


other automobile lost consciousness and . 
collided with telephone post, but there 


was no proof of cause of unconscious- 
ness, no ‘causal connection’ existed 
between crossing collision and Collision 
with telephone post so as to impose 
any liability upon railroad company 
for second collision even if first eol- 
lision was caused by railroad’s negli- 
gence.—St. Louis Southwestern Ry. Co. 


of Texas v. Barr, 148 S.W.2d 924, er-— 


ror dismissed, judgment correct. 

W.Va. In action against interurban 
electric railway company to recover 
for the death of occupant of automobile 
by reason of a collision between auto- 
mobile and a car of the company at an 
open country highway grade crossing, 
the alleged absence of proper signs at 
crossing was immaterial, where it ap- 
peared that driver of automobile could 
clearly see the car entering the crossing 
for a distance and at a time clearly suf- 
ficient to have enabled him to bring the 
automobile under control before reach- 
ing the crossing.—McClaugherty v. Tri- 
City Traction Co., 14 S.H.2d 432. 

Wis. Though railroad’s failure to 
provide a guard at crossing may have 
eonstituted negligence, the negligence 
became operative as a cause of injuries 
sustained by invitee when he stepped 
onto the track and was struck by a 
switch engine, only after the invitee 
negligently stepped onto the track in 
the face of the obvious danger, which 
he could have readily discovered but 
for his utter disregard of the absolute 
duty on his part to look both ways 
and listen to discover such danger by 
the exercise of ordinary care, and not 
to go onto the track in the face there- 
of.—Patterson v. Chicago, St. P., M. & 
O. Ry. Co., 294 N.W. 63, 2386 Wis. 205. 

8 1849 

N.C. Railroad company was not lia- 
ble for death of occupant riding in 
automobile which approached plainly 
visible grade crossing at 60 miles an 
hour and collided with 42nd car of a 
long freight train, irrespective of fail- 
ure to give warning of train’s approach 
to crossing, since | intervening negli- 
gence of automobile driver constituted 
sole proximate cause of the death.— 
Chinnis v. Atlantic Coast Line R. Co., 
14 §.B.2d 500, 219 N.C. 528. 

§ 1850 

Kan. Where train entered street in- 
tersection and was visible to occupants 
of automobile when there was yet time 
for motorist if he had been using rea- 
sonable care to avoid collision, but 
motorist drove automobile into side of 
engine, “proximate cause’? of accident 
wag negligent operation of automobile, 


whi 


irement, mere leaving of a_ 
ss a highway at night without 
ts or other signals to disclose its 
ence is mot negligence per se, and 
ot be considered as the _ effective 
e, but merely as the condition, of 
injuries resulting from a traveler upon 
ghway running against the train.— 
ors v. Lowden, 299 N.W. 510. 

E . Where obstruction to view of 
one on or near side track did not affect 
lity of grade crossing itself or of 
g ears thereon, or prevent one 
oaching crossing along road from 
g clear unobstructed view of train 
istance of 225 feet or more, rail- 
company would not be held liable 
leath of automobile occupant in 
sion with freight train at crossing 


Cor, 14 1S.H2d 500, 219, N.C...528. 
yt: § 1852 ; 
a.App. Under statute, an engineer, 
approaching crossing within corporate 
ts of city, town or village is re- 
red to toll constantly bell of loco- 
e, and is not relieved from such 
by blowing whistle of engine, and 
e to ring bell is actionable neg- 
e if there is a causal connec- 
between failure and injury to 
eler .on crossing. Code 1933, § 
-507.—Chandler vy. Pollard, 12 S8.E. 


GaApp. Failure of train engineer 
to ring bell as required by statute as 
ain approached crossing in city was 
tionable negligence, where there al- 
gedly was a causal connection be- 
een failure to ring bell and collision 
; crossing. Code 1933, § 94-507.— 
e Pam 12 S.E.2d 196, 63 Ga. 
De fe 
y. Even if path on which pedes- 
m was struck by train was used by 
ich a number of persons that railroad 
; under duty of maintaining a look- 
oul , Signalling approach of trains or 
ening their speed, and railroad’s 
ainmen had failed to observe duties 
hich were thereby cast upon them, 
road would not be liable for death 
pedestrian unless trainmen’s negli- 
‘was proximate cause of pedes- 
s injuries.—Louisville & N. R. Co. 
Bere 151 S.W.2d 386, 286 Ky. 
Miss. The failure to ring bell or 
blow whistle of locomotive does not of 
‘self impose liability upon railroad 
r damages sustained by motorist in 
oSsing collision, but it is necessary to 
a cause of action on account of rail- 
-road’s negligence that it shall have 
been the proximate or a contributing 
cause of injury to another, and in order 
that it shall be a “proximate cause” 
or a “contributing cause’ it must have 
been a substantial factor in producing 
the injury.—New Orleans & N, BH. R. 
_ Co. v. Burge, 2 So.2d 825. 
In motorist’s action for injuries sus- 
tained in collision with the side of a 
train at crossing, where noise or roar 
of train was distinctly heard by mo- 
torist’s witness who was more than a 
mile and a half away, but motorist who 
_ was familiar with the crossing did not 
observe train until he was within five 
: feet of it, notwithstanding the gleam of 
large electric headlight in drizzling 
rain, failure to ring bell or blow 
whistle was not a “proximate cause’ 
or “contributing cause’ and evidence 
did not sustain verdict for motorist.— 
_ New Orleans & N. E. R. Co. v. Burge, 
2 So.2d 825. 
Mo.App. Where plaintiff was injured 
when locomotive struck plaintiff's au- 
 tomobile at a grade crossing in Il- 
jinois, and under Illinois statute rail- 
road was required to cause whistle or 
bell on locomotive to be kept ringing 
or whistling from a place at least 80 
rods from where railroad intersected 
highway until highway was reached, 
although failure to ring bell or sound 


cause — collision. 


on 

per se” d nt was ] 
plaintiff’s injuries unless such — 
gence directly caused or contribu ) 

isi Smith-Hurd Stats.Ill. 
c. 114, § 59—Amos v. Terminal R. 
Ass’n of St. Louis, 142 S.W.2d 787. 
1 
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Fla. If damage to truck which was 
struck by train at railroad crossing 
was proximately caused solely by neg- 
ligence of the truck owner or truck 
driver, there could be no recovery from 
the railroad_regardless of the speed at 
which the train was traveling.—Powell 
v. Gary, 200 So. 854. 

Ky. Even if path on which pedes- 
trian was struck by train was used by 
such a number of persons that rail- 
road was under duty of maintaining a 
lookout, signalling approach of trains 
or slackening their speed, and railroad’s 
trainmen had failed to observe duties 
which were thereby cast upon them, 
railroad would not be liable for death 
of pedestrian unless trainmen’s negli- 
gence was proximate cause of pedes- 
trian’s injuries.—Louisville & N. R. Co. 
Hee sa 151 S.W.2d 386, 286 Ky. 

Mich. Where automobile which was 
stopped 25 feet from railroad crossing 
gates which were down was struck by 
another vehicle with such force that 
automobile was knocked through the 
gates, across four railroad tracks and 
onto track on which train was ap- 
proaching, and was struck by train, the 
“proximate cause” of the accident, 
which resulted in motorist’s death, was 
action of driver of vehicle which struck 
the automobile and not alleged fact 
that engineer neglected to keep a prop- 
er lookout and that train was operated 
at an_unlawful rate of speed.—Perch vy. 
New York Cent. R: Co.; 293 N.W. 778, 
294 Mich. 227, followed in Balicki vy. 
New York Cent. R. Co., 293 N.W. 892, 
294 Mich. 639. 


§ 1855 

C.C.A.Ill, One must approach a rail- 
road crossing with amount of care com- 
mensurate with known danger, and 
traveler on highway who fails to use 
ordinary precaution is negligent.—Allen 
v. Pennsylvania R. Co., 120 F.2d 68. 

Cal.App. The railroad track of a 
steam railway must itself be regarded 
as a sign of danger to approaching 
motorists.—Argo v. Southern Pac. Co., 
104 P.2d 77, 39 Cal.App.2d 706. 
_Cal.App. In action for personal inju- 
ries and property damage sustained 
in collision between automobile and 
train, the fact that the behavior of 
other persons might have avoided the 
accident was not determinative of is- 
sue regarding negligence of plaintiff 
motorist.—Cooper v. Southern Pac. Co., 
111 P.2d 689. 

_ The fact that motorist injured in col- 
lision with train might have failed to 
adopt every means of safety available 
did not necessarily render him negli- 
gent.—Cooper v. Southern Pac. Co., 111 
P.2d 689. 

Cal.App. A spur track which was 
flush with or below surface of road 
was not a “vehicle” or “person” with- 
in statute requiring headlights produc- 
ing ample light to reveal any vehicle 
or person within approximately 175 
feet. Vehicle Code, § 649, St.1935, p. 
212.—Cooper y. Southern Pac, Co., 111 
P.2d 689. 

_ Ind.App. Railroad tracks intersect- 
ing streets and highways at grade are 
within themselyes a warning of dan- 
ger.—Pitcairn y. Honn, 32 N.E.2d 733. 

Ind.App. The presence of railroad 
track is, of itself, notice of danger.— 
Henry v. Baltimore & O. R. Co., 33 N.B 
2d 828. 

Md. A train on a known railroad 
crossing should be expected, as re- 
spects guilt of contributory negligence 
in approaching crossing.—Negretti vy. 
Baltimore & O. R. Co., 16 A.2d 902. 

Mo. Generally, a railroad track igs of 
itself a signal of possible danger to 
one about to cross it.—Hubank y, Kan- 
nas City Terminal Ry. Co:, 142 S.W.2d 
9 


Mo. In determining whether truck 
driver colliding with freight train at 


regli- | 
ted to 


S g st degree of 
St:1939, 383, Mo.St.Ann. 
5197.—Zickefoose v. Thomp 
W.2d 784. ‘ 


Mo. As regards contributory negli- A 


gence of driver of milk truck which 
was struck by train at crossing in Il- 
linois, the natural instinct of a man is 
to preserve life and avoid injury.— 
Wolf v. New York, C. & St. L. R. Co., 
148 S.W.2d 10382. 

Mo.App. A truck driver has statu- 
tory duty to use highest degree of care, 
but guest in truck is required to exer- 
cise only ordinary care and can reason- 
ably rely on vigilance of driver. Mo. 
St.Ann. § 7775, p. 5197.—Brown v. Al- 
ton. BR. Co. 1519S IW.2d) 722 

N.Y.App.Div. In action by pas- 
senger and driver of automobile for 
injuries sustained in automobile-train 
collision, passenger and driver held 
guilty of contributory negligence as 
matter of law, thereby barring re- 
covery.—Buckin y. Long Island R. Co., 
24 N.Y.S.2d 501. 


S.C. A traveler approaching a rail- — 


road crossing upon a public highway 
must use ordinary care to avoid injury. 
—Harrison y. Atlantic Coast Line R. 
Co: d3 8: B2d 137 196 Stee 250s 

In determining whether traveler 
crossing a railroad at a highway _ cross- 
ing is guilty of contributory negligence 
so as to bar recovery for injury re- 
ceived in collision, at crossing, jury 
must consider all facts shown includ- 
ing the speed of the train, whether 


- usual crossing signals were given, dis- 


tance at which approaching train could 
be seen by one approaching crossing, 
care exercised by traveler before enter- 
ing on the crossing, and presence or 
absence of obstructions, and if from 
all the facts it appears that injured 
party has taken such precautions as 
would have been taken by one of ordi- 
nary prudence under’ circumstances, 
he is not contributorily negligent.— 
Harrison y. Atlantic Coast Line R. Co., 
13) S.B.2d 137, 196 S.C. 259. 

Wis. In the case of a foot traveler. 
the zone of danger in crossing a rail- 
road track is so narrow and it is so 
easy for the traveler to reach a place 
of safety or to remain there, that no 
close comparison can be made between 
one traveling on foot and one driving a 
team: or an automobile.—Patterson v. 
Chicago, St. P., M. &“O. Ry. Co., 294 
N.W. 63, 236 Wis. 205. 

The mere presence of a railroad track 
is an efficient warning of danger, and 
that warning must be reasonably heed- 
ed by a person about to cross, the 
track, or else he will be presumed con- 
clusively, as a matter of law, to as- 
sume the risk of doing otherwise.— 
Patterson vy. Chicago, St. 


PAM &  O- 
Ry. Co., 294 N.W. 63. 236 Wis. 205. . 


§ 1860 

Kan. Where motorist in backing his 
automobile from railroad depot onto 
city’s main street intersected by a 
roundhouse track on which an engine 
was standing with its rear end near 
the street, backed toward the track for 
15 or 20 feet at four or five miles an 
hour without looking toward engine, 
though he knew of its presence, he was 
guilty of contributory negligence pre- 
cluding recovery for damages sustained 
when the automobile was struck by the 
engine.—Culp vy. New, 114 P:2d 819, 154 
Kan. 47. 

Mo.App. The negligence of truck 
driver, if any, in approaching railroad 
erossing at such speed that he could 
not stop before reaching tracks after 
having arrived at a point where his 
view was no longer obstructed, could 
not be imputed to occupant and oceu- 
pant could not be himself adjudged 
guilty of negligence in not remonstrat- 
ing with driver as to speed, in absence 
of evidence that occupant knew dis- 
tance which was required to stop the 
truck.—Brown vy. Alton R. Co., 151 S. 
W.2d 727. 

N.Y. The risk which was reasonably 
to be foreseen by automobile driver 
and occupant in exercise of care for 


ms 


their own safety defined their duty as 
they approached railroad tracks, and if 
crossing was dangerous, the care should 
have been commensurate with the _ob- 
vious risk—Mead y. Louer, 33 N.E.2d 
534, 285 N.Y. 230, reversing 23 N.Y.S. 
2d_ 249, 260 App.Div. 963. 

Tex.Civ.App. Knowledge of a_ rail- 
road crossing imputes a knowledge of 
danger as railroad crossings are “‘in- 
herently dangerous.’—Wichita Falls & 
Southern R. Co. y. Anderson, 144 S8.W. 
2d ee error dismissed, judgment cor- 
rect. 

Tex.Civ.App. Knowledge of a rail- 
road crossing imputes a knowledge of 
danger, since railroad crossings are 
inherently dangerous.—Wichita Falls & 
S. R. Co. v. Hesson, 151 S.W.2d 270, 
error dismissed, judgment correct. 

1862 


Conn. In considering question of 
contributory negligence of mother, 
struck and killed by train while run- 
ning across track to stop her minor 
daughter approaching it from opposite 
side, fact that  decedent’s sacrifice 
proved unnecessary could not affect her 
rights, which must be determined on 
facts as she might reasonably have 
believed them to be.—Cote y. Palmer, 
16 A.2d 595, 127 Conn. 321; 

In determining whether woman, 
struck and killed by train while run- 
ning across track to stop her minor 
daughter approaching it from opposite 
side, was free from “contributory neg- 
ligence’’ under “rescue doctrine”, her 
eonduct must be judged, not in light 
of cold reason, but in view of aroused 
emotions which weuld animate a 
mother so situated and lack of oppor- 
tunity for deliberation and exercise 
of cool judgment.—Cote vy. Palmer, 16 
A.2d 595, 127 Conn.-321, 

§ 1869 

Tex.Civ.App, Where motorcyclist 
stopped a short distance from train 
proceeding across a crossing and by 
racing motor caused motorcycle to 
lunge forward and collide with moving 
freight car, as result of which the mo- 
torcyclist was injured, motorcyclist, as 
a matter of law, was contributorily 
negligent and could not recover for 
injuries.—Gulf, C. & S. F. Ry. Co. v. 
Burch, 151 S.W.2d 288, error dismissed, 
judgment correct. 

§ 1878 

C.C.A.Pa. The standard of care re- 
quired by pedestrian who was allegedly 
struck by train as he was crossing rail- 
road tracks did not vary because he 
happened to be intoxicated at the time 
he was struck.—Hadley v. Baltimore & 
O..R. Co. 120, B20 .993. 

§ 1879 

C.C.A.Il]. In Illinois, persons about 
to eross a railroad track have duty to 
look about them and see if there is 
danger, and duty not to go recklessly 
upon the track, but to take proper pre- 
caution to avoid accident.—Allen v. 
Pennsylvania R. Co., 120 F.2d 63. 

C.C.A.N.C. Where truck driver load- 
ed truck with cement from box car 
located on side track which ran paral- 
Jel with and close to main_ track, 
backed truck to country road which 
erossed the tracks at point near east 
end of another box car and proceeded 
to eross main track, the driver who 
was thoroughly familiar with condi- 
tions surrounding the crossing, and 
who did not observe approaching east 
bound train until cab of truck cleared 
edge of box car and front end of 
truck was on the main track, was 
guilty of contributory negligence as 
a matter of law, which barred recovery 
for driver’s death which resulted from 
injuries sustained when train struck 
the truck.—Riddle v. Southern Ry. Co., 
114 F.2d 259. ; 

The law does not under all circum- 
stances impose duty on truck driver 
upon crossing railway track to get 
down off his truck, go to front of truck 
and look and listen for trains which 
might possibly be approaching.—Rid- 
dle v. Southern Ry. Co., 114 F.2d 259. 

Ala, A person intending to cross 
railway track has duty to stop, look 
and to listen if need be, and omission 
of such duty followed by injury in col- 
lision with train constitutes ‘contribu- 


RAILROADS 
tory negligence” as a matter of law.— 
ot in & N. R. Co. v. Griffin, 198 So. 


Cal. The tracks of a steam railroad 
are a sign of danger and one intending 
to cross them must avail himself of 
every opportunity to look and listen.— 
Will v. Southern Pac. Co., 116 P.2d 44, 
prior opinion 108 P.2d 731. 

And.App. Though a traveler on a 
highway which is in constant use by 
the public may assume that the high- 
way is reasonably safe for ordinary 
travel, no traveler has a right to as- 
sume that a public thoroughfare is not 
intersected at grade by railroad tracks, 
but on the contrary the common ex- 
istence of railroad tracks requires all 
travelers to use due care to learn of 
their presence and to observe signs and 
warnings established for travelers’ pro- 
bee eai ain want v. Honn, 32 N.H.2d 


Ind.App. The driver of a bus which 
was struck by train at street crossing 
was required to exercise ordinary care 
in looking for approach of trains.— 
eee oa R. Co. v. Lytle, 34 N.B.2d 

Mass. If a truck driver looked but 
did not notice an approaching train, 
he must have looked carelessly, and 
it is as though he did not look at all. 
—Dole v. Boston & M. R. R., 30 N.E.2d 
832, 308 Mass. 46. 

Mass. Where plaintiff's evidence did 
not establish that train was operated 
at a negligent speed, and record did 
not show that speed of train was in 
violation of any rule of railroad, and 
intestate was familiar with crossing, 
which was a private farm crossing in 
Vermont, and knew the time at which 
trains might be expected, intestate 
was obliged to rely upon her own vigi- 
lanee for her safety in so far as rail- 
road’s liability for death was con- 
cerned and fact that train was six 
minutes late at time of accident did 
not warrant jury in finding that intes- 
tate was relieved of such obligation. 
P.L.Vt. 2859, -2860, 6241.—Follett v. 
Boston & M. R. R., 33 N.H.2d 269, 308 
Mass. 553. 

Mich. A motorist approaching rail- 
road crossing had duty to look and 
listen as regards railroad’s liability for 
death of motorist who was struck by 
train, Comp.Laws 1929, § 11405.— 
Benaway y. Pere Marquette Ry. Co., 
295 N.W. 536, 296 Mich. 1. 

Mo. In determining whether truck 
driver colliding with freight train at 
crossing was contributorily negligent, 
truck driver had duty to look ahead 
because he was driving on public high- 
Way and was required by statute to 
exercise highest degree of care. Rev. 
St.1939, § 8383, Mo.St.Ann. § 7775, p. 
5197.—Zickefoose v. Thompson, 148 8S. 
W.2d 784. ‘ 

Mo. Under Illinois law, in passing 
upon question of negligence of injured 
party, at railroad crossing, jury may 
consider facts that train which caused 
injury was late, and that injured par- 
ty was acquainted with schedule of 
trains, and also the circumstance that 
a train was due from the opposite di- 
rection.—Wolf v. New York, C..& St. 
L. R. Co., 148 S.W.2d 1082. 

Mo.App. Under Illinois law, it is 
the duty of a person about to cross a 
railroad track to look about and see if 
there is danger and to use ordinary 
precaution commensurate with known 
danger to avoid accident.—Kuba_ v. 
New York Cent. R. Co., 143 S.W.2d 
332. 

Mo.App. Under Illinois law, the duty 
to look and listen before entering upon 
a railroad crossing is not absolute but 
may be qualified by exceptional cir- 
cumstances which make issue of con- 
tributory negligence one for the jury 
as a problem over which reasonable 
minds might differ—Busker v. New 
York Cent. R. Co., 149 S.W.2d 449. 

N.Y. The passenger and driver of 
automobile who claimed that they 
failed to see approaching train with 
which automobile collided, although 
they looked, were guilty of contribu- 
tory negligence as a matter of law.— 
Buckin v. Long Island R. Co., 36 N.W. 
2d 88, 286 N.Y. 146, modifying 24 N.Y. 


§ 1880 


S.2d 501, 260 App.Div. 1049, reargu- 
ment denied 25 N.Y.8.2d 1001, 261 App. 
Div. 835. 

Pa.Com.Pl. It is in vain for a man to 
say that he looked and listened, if, in 
despite of what his eyes and ears must 
have told him, he drove directly in 
front of a moving train.—Taylor v. 
Reading Co., 51 Dauph. 69. 

The plaintiff cannot excuse himself 
because of his assumption that the 
train was proceeding southwardly. If 
he was able to observe the speed of 
the train, as he testified he did, he 
necessarily knew the direction in which 
it was moving.—Taylor v. Reading Co., 
51 Dauph. 69. 

8.C. A traveler upon reaching a rail- 
road crossing and before attempting 
to go upon the track must use his 
senses of sight and hearing to the 
best of his ability under the existing 
circumstances ana must look and lis- 


ten in both directions for approaching 


trains, if not prevented from so doing 
by fault of railroad.—Taylor vy. Powell, 
12 S8.H.2d 27, 195 S.C. 486. 

8.C, Traveler, 
crossing and before attempting ‘to 
cross, must use his senses of sight and 
hearing to best of his ability under 
the surrounding circumstances, and he 
must look and listen in both directions 
for approaching trains, and if not pre- 
vented from so doing by fault of rail- 
road, and to extent matter is under 
his control, he must look and _ listen 
at place and in manner that will make 
use of his senses effective. Code 1932, 
§ 8377.—Cook y. Atlantic Coast Line 
R. Co., 13 S.H.2d 17,7196 S:@) 230: 

_ A traveler crossing railroad tracks 
is not bound to see or to hear, but is 
bound to make all reasonable. effort to 
see and to hear that an ordinarily pru- 
dent man would make under like cir- 
cumstances. Code 1932, § 8377.—Cook 
v. Atlantic Coast Line R. Co., 13 S.E. 
202, 1196 SICH 230? 

§ 1880 

_Cal. The degree of care to be exer- 
cised in crossing a railroad depends 
upon the circumstances of the particu- 
lar case, and if there are obstructions 
to view, one is required to take greater 
amount of care.—Will v. Southern Pace. 
Co., 116 P.2d 44, prior opinion 108 P. 
2d 731. 

Md. Where vision of motorist ap- 
proaching railroad crossing was shut 
off by fog, due care required that mo- 
torist take other measures to avoid 
danger.—Negretti vy. Baltimore & O. R. 
Co., 16 A.2d 902. 

S.C. A traveler whose view or hear- 
ing is obstructed as he approaches a 
railroad crossing must use greater care 
and prudence in looking and listening 
for approaching trains than where 
there is no obstruction.—Carter v. At- 
Jantie Coast Line R. Co., 10 S.E.2d 17. 
194 S.C. 494. 

The degree of care which must be ex- 
ercised by a traveler approaching a 
railroad crossing when his view or 
hearing is obstructed, particularly 
where he is familiar with the crossing, 
must be in proportion to the increase 
of the danger and must be such care 
and prudence in looking and listening 
as an ordinarily prudent man would 
exercise under like circumstances.— 
Carter v. Atlantic Coast Line R. @o., 
10 S.H.2d 17, 194 S.C. 494. 

S.C. The degree of care which must 
be exercised by a traveler approaching 
a railroad crossing when his view or 
hearing is obstructed is greater than 
where there is no obstruction, and 
must be, particularly where he is fa- 
miliar with the crossing, in propor- 
tion to the increase ‘of danger and 
must be such care and prudence in 
looking and listening as an ordinarily 
prudent man would exercise under like 
circumstances.—Taylor vy. Powell, 12 
S.1.2d 27, 195 S.C. 486. 

Where motorist who knew of pres- 
ence of things obstructing his vision 
neither looked nor listened for ap- 
proaching train and was only shocked 
to a’ sense of his peril when he was 
within 10 or 12 feet of crossing by an 
approaching train 150 feet away, the 
motorist’s injuries were brought about 
by his own gross and willful negli- 


on reaching railroad, 


an 
$.B.2d 27, 195 S 486. 
eS LOL NE ee Tens 

\ truck driver’s failure to stop, 

d listen before proceeding 


railroad track at public road 
ossing, at which he was killed in col- 
on with train, was breach of duty, 
ich rendered innocuous any primary 
re of trainmen as to giving of 
atutory signals. Code 1940, Tit. 48, 
170.—Atlantic Coast Line R. Co. v. 
*3 So.2d 21. 
om.P1. The unbending rule as to 
duty of a traveler on a public high- 
r he approaches a railroad cross- 
to stop, look and listen. He 
isten as well as look, for condi- 
ons may be such that though when he 
tops at a proper place and looks, he 
t see a coming train, he yet 
ear it if he listens. And if he 
‘spite of what he hears, walks 
regs into almost instant collision 
fae train, he is as guilty of con- 
utory negligence as if he had plain- 
een its coming.—Taylor vy. Reading 
Dauph, 69. 
i § 1882 
traveler upon reaching a rail- 
sing and before attempting to 
the track must use his senses 
and hearing to the best of his 
under the existing circum- 
and must look and listen in 
rections for approaching trains, 
evented from so doing by fault 
Se ane vy. Powell, 12 S8.E. 


27, 195 S. 86. ; ; 
C 2otraveler, on reaching railroad 
ig -and before attempting to 
must use his senses of sight and 
ing to best of his ability under 
nding circumstances, and he 
k and listen in both directions 
roaching trains, and if not pre- 
ed from so doing by fault of rail- 
d, and. to extent matter is under 
control, he must look and listen at 
2c and in manner that will make use 
enses effective. Code 1932, § 
‘7 —Cook v. Atlantic Coast Line R. 
3 S.H.2d 1, 196 S.C. 230. 
The duty of a person about to 
to a railroad track to look both 
and listen and to discover those 
gers which can be readily discoy- 
by the exercise of ordinary atten- 
by one so circumstanced, and not 
» onto the track in the face of 
angers, is absolute.—Patterson Vv. 
0) mee NLL STO Ry. Co. cot 
33, 236 Wis. 205. 


§ 1883 

A truck driver’s failure to stop 
ut going on railroad track at pub- 
road crossing, if he could have done 
after seeing and hearing approach- 
train in dangerous proximity there- 
was’ breach of duty constituting 
bsequent contributory negligence,” 
eh barred recovery of damages from 
road company for such _ driver’s 
eath because of trainmen’s subsequent 
negligence in failing to give statutory 

mals. Code 1940, Tit. 48, § 170.— 
Atlantic Coast Line R. Co. vy. Flowers, 
So.2d 21. 
Cal.App. There is no absolute re- 
quirement that a driver of a vehicle 
must actually stop before crossing a 
aeaicoad track, and whether a driver 
; ould stop as well as look and listen 
for trains depends upon the circum- 
stances of the particular case.—Cooper 
vy. Southern Pac. Co., 111 P.2d 689. 
Where one’s vision of track in direc- 
tion from which an approaching train 
may be expected’ is unobstructed for a 
reasonable distance and his hearing is 
- not impaired by extraneous noise or 
conditions, it is not necessarily requi- 
ite that he actually stop before cross- 
railroad tracks.—Cooper v. South- 
Pac. Co., 111 P.2d 689. 


in 


L § 18 

Y A truck driver approaching 
grade crossing, view of which was ob- 
structed by high bank, was required to 
exercise care commensurate with cir- 
’ G@umstances: MRey.St.1939, § 8383, Mo. 
 $t.Ann. § 7775, p. 5197.—State ex rel. 
 Kurn y. Hughes, 153 §.W.2d 46, quash- 


” 


1885. 

Pa.Com.Pl. Notwithstanding the 
plaintiff's knowledge of the presence of 
the train, and the sound of the train 
when he was 134 feet from the cross- 
ing, he proceeded, without again stop- 
ping, directly in front of the train, 
which reached the crossing at the same 
time as his automobile. Under such 
circumstances, the plaintiff was negli- 
gent, and his negligence contributed to 
the happening of the accident.—Taylor 
v. Reading Co., 51 Dauph. 69, 

1886 

Tenn. The statute requiring motor- 
ist to come to full stop before crossing 
a railroad applies only to crossings 
where a signal warns of the approach 
of a train, and when crossing has been 
designated by the Highway Depart- 
ment as a particularly dangerous cross- 
ing. Code 1932, § 2683.—Nashvyille, C, 
& St. L. Ry. v. Barnes, 152 S.W.2d 
1023, 177 Tenn. 690. 


§ 1888 

Ala. A person approaching railway 
crossing in performance of duty to 
stop, look and listen must stop so near 
to crossing and his survey by sight 
and sound must so immediately pre- 
cede effort to cross as to preclude dan- 
ger from approaching train between 
time of stopping and his attempt to 
cross.—Louisville & N. R. Co. v. Griffin, 
198 So. 345. 

Ala. A truck driver, thoroughly fa- 
miliar with situation at public road 
crossing over railroad track, at which 
there was nothing to distract his atten- 
tion or cause confusion as to proper 
course to pursue, owed absolute legal 
duty to stop, look and listen for ap- 
proaching train at such time and place 
as would enable him to see or hear its 
approach in dangerous proximity and 
to so conduct himself thereafter as to 
insure his safety, so that his perform- 
ance of such duty before reaching sid- 
ing between him and track on which 
train was moving did not relieve him 
from duty to repeat such precaution 
after crossing such siding.—Atlantic 
one Line R. Co. y. Flowers, 3 So.2d 


Fla. Truck driver who looked in di- 
rection of approaching train when he 
was about 100 to 150 yards from rail- 
road crossing and looked in opposite 
direction when he stopped his truck 
20 or 30 feet from the track, but seeing 
no train approaching started across the 
track without looking again toward the 
approaching train which struck the 
truck, was guilty of negligence barring 
recovery by truck owner from the rail- 
road for damage to the truck.—Powel] 
v. Gary, 200 So. 854. 

Ind.App. A person approaching rail- 
road crossing must use his faculties 
to discover approach of train, and such 
duty rests on traveler at all times as 
he approaches the crossing.—Henry y. 
Baltimore & O. R. Co, 33 N.E.2d 828, 

A traveler approaching railroad cross- 
ing is never free from duty to exercise 
reasonable care for his own safety, and, 
in discharge of such duty, traveler must 
look and listen for approach of 
trains at points where looking and 
listening might reasonably be expected 
to disclose approach of trains.—Henr 
v. Baltimore & O. R. Co., 33 N.B.2d 828, 

Mo. A truck driver approaching 
grade crossing view of which was ob- 
secured by high bank had duty to stop 
if necessary to look or to listen under 
circumstances where looking or listen- 
ing would be effective, and, if view was 
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ing opinion Mason y. Kurn, 145° .W.2d 


Mo. A traveler approachin 
road crossing where view is obstructed 
has continuing duty to stop, look and 
listen at a time and place where it 
will be reasonably effective to do so 
and if there is a point between the ob- 
struction and the track which gives 
opportunity to see, traveler must look 
there, notwithstanding he has already 
attempted to look from a point at 
which view is obstructed.—Rischeck v. 
Lowden, 147 S.W.2d 650. / 

Where driver of truck struck by 
train at crossing in country was famil- 
jar with erossing and train schedule 
there, and he stopped, looked and lis- 
tened about 24 feet from track at which 
point an embankment limited view to 
350 to 875 feet, but as he slowly ap- 
proached track the view lengthened to 
more than a quarter of a mile at cen- 
ter of crossing, failure of driver to look 
after clearing obstruction and reach- 
ing point where he could have seen 
train and stopped in time to avoid col- 
lision was contributory negligence as 
matter of law and barred recovery.— 
Rischeck v. Lowden, 147 S.W.2d 650. 

S.C. One approaching a_ railroad 
crossing must make use of his senses to 
best of his ability, under circumstances, 
to ascertain presence or approach of 
train and do so in time and place so far 
as is reasonably within his control; to 
be effective, since it is “always train 
time at a railroad crossing.’—Bingham 
v. Powell, 11 S.H2d 275, 195 S.C. 238. 

S.C. Traveler, on reaching railroad 
crossing and before attempting to 
cross, must use his senses of sight 
and hearing to best of his ability un- 
der the surrounding circumstances, and 
he must look and listen in both direc- 
tions for approaching trains, and if 
not prevented from so doing by fault 
of railroad, and to extent matter is 
under his control, he must look and 
listen at place and in manner that will 
make use of his senses effective. Code 
1932, § 8377.—Cook y. Atlantie Coast 
Line R. Co., 13 S.H.2d 1, 196 S.C. 230. 

Wis. A traveler about to cross a 
railroad track is not only bound to 
look and listen to discover whether a 
train is dangerously near or not, but 
is bound to make the discovery of one 
if there be such plainly visible, or 
plainly within hearing, and to use his 
senses in that regard at the last op- 
portunity before going onto the track. 
—Patterson v. Chicago, St. P., M. & O. 
Ry. Co., 294 N.W. 68. 

§ 1890 

Ky. One who stooped to tie his shoe 
or get gravel out of it near railroad 
track, and without raising up entire- 
ly started across the track, apparently 
without having looked at the approach- 
ing train, was guilty of contributory 
negligence precluding recovery from 
railroad for his death when he was 
struck by train.—Louisvile & N. R. 
Co. v. Mitchell’s Adm’x, 148 S.W.2d 
1048, 285 Ky. 576. 

§ 1891 

Ark. A guest in automobile which 
was proceeding at speed of 10 to 15 
miles per hour, who observed head- 
light ot a locomotive, and received no 
response from driver after twice call- 
ing driver’s attention to approach of a 
locomotive, was contributorily negli- 
gent precluding recovery for injuries 
from lumber company whose switch 
engine struck the automobile.—Crossett 
Lumber Co. v. Cater, 144 S.W.2d 1074, 

Kan. An automobile guest is under 
duty to exercise reasonable care for 


his own protection and cannot recover 


damages if he fails to exercise such 
precaution and give warning to driver 
of the automobile of an imminent dan- 
ger.—Shepard v. Thompson, 109 P.2d 
126, 153 Kan. 68: 

Where motorist negligently drove 
automobile into side of train although 
train was in plain view and engine had 
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entered intersection while there was 
time to avoid collision if occupants of 
automobile had been looking ahead, 
and although there was nothing in rec- 
ord to indicate that automobile guest 
could not have seen the train, there 
was no testimony that guest gave any 
warning to driver in an effort to avoid 
the collision, railroad’ was not liable 
for the death of guest resulting from 
injuries sustained in the collision.— 
Shepard v. Thompson, 109 P.2d 126, 
153 Kan. 68. 

Mo. Automobile guest who sustained 
injuries when driver sought to avert 
eollision with flat car which blocked 
erossing was required to exercise only 
ordinary care for his own safety. ar- 
son v. Baldwin, 144 S.W.2d 134. 

Mo.App. A truck driver has statu- 
tory duty to use highest degree of care, 
but guest in truck is required to exer- 
cise only ordinary care and can reason- 
ably rely on vigilance of driver. Mo. 
St.Ann. § 7775, p. 5197.—Brown vy, Al- 
tom-R. Co., 1542S:W.2d_ 727. 

N.Y.App.Div. In action by passenger 
and driver of automobile for injuries 
sustained in automobile-train collision, 
passenger and driver held guilty of con- 
tributory negligence as matter of law, 
thereby barring recovery.—Buckin Vv. 
Long Island R. Co., 24 N.Y.S.2d 501. 

Pa. A guest passenger in an auto- 
mobile is not deemed guilty of con- 
tributory negligence unless he _ has 
thoughtlessly disregarded his own sgafe- 
ty and made no effort to control oper- 
ation of automobile in face of known or 
obvious dangers.—Anstine v. Pennsyl- 
vania R.-Co., 20 A.2d 774, 342 Pa. 423. 

Pa.Com.Pl. The mere fact of a pas- 
senger’s sleeping or dozing does not, as 
a matter of law, convict him of negli- 
gence.—Anstine y. Pennsylvania R. Co., 
50 Dauph. 196. 


In the presence of a threatened dan- 
ger, the passenger in a car is required 
to be alert and to exercise reasonable 
care for his own safety.—Anstine v. 
Pennsylvania R. Co., 50 Dauph. 196. 

Tex.Civ.App. Where colored boy, 
riding as passenger in truck and know- 
ing that before completion of trip 
truck must cross a railroad, but hay- 
ing no reason to believe that driver, 
who was a white man, would be care- 
less or inattentive, and himself having 
no control over truck, fell asleep in 
cab, boy’s failure to stay awake did 
not constitute contributory negligence 
as matter of law so as to bar recovery 
for boy’s death resulting from colli- 
sion between truck and locomotive at 
erossing, since railroad crossing is 
not a “peculiar danger’? within mean- 
ing of rule requiring guest in auto- 
mobile to keep himself in condition to 
warn driver of peculiar danger which 
he believes driver, unaided, will not 
perceive.—Harper vy. Texas & P. Ry. 
Co., 146 S.W.2d 426, error refused. 


§ 1894 

Ala. Where driver of truck, struck 
by railroad train at public road cross- 
ing, did not stop after turning onto 
road 40 or 45 feet from crossing, and 
there was no reason to assume that he 
could not have seen and heard approach 
of train and known of its dangerous 
proximity had he exercised vigilance 
required by law, administrator of his 
estate cannot recover damages from rail- 
road company for such driver’s result- 
ing death on primary negligence claim, 
—Atlantie Coast Line R. Co. v. Flowers, 
Seis 012 d)-20: 

Cal.App. A motorist, who was famil- 
iar with railroad crossing, who if he 
looked would have seen the fast-ap- 
proaching train, who was familiar with 
echuck-holes in the crossing, who on 
previous occasions had stopped—to let 
the train pass, and who slowed down 
to “almost one mile an hour’ when 
struck by train when rear wheel of 
automobile was about to clear the outer 
rail, was contributorily negligent as 
matter of law.—Argo v. Southern Pac, 
Co., 104 Pi2d 77, 39 Cal.App.2d- 706; 

Ill.App. Where motorist, approach- 
ing grade crossing at a speed of about 
35 miles per hour, for more than 200 
feet before reaching tracks had a prac- 
tically unobstructed view thereof im the 
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direction from which came the train 
which struck him, and the noise of the 
train was audible for some distance, 
but motorist never stopped his automo- 
bile until struck, motorist was guilty 
of such contributory negligence as 
barred recovery for his death, regard- 
less of negligence, if any, of trainmen. 
—Ulvick v. Baltimore & O. R. Co., 34 
N.H.2d 122, 310 Ill.App. 386. 
Mich. A motorist who, when it was 
practically daylight, approached rail- 
road crossiny; which was well-known 


to him and which was indicated by 
highway sign, old-style  crossbuck 
warning signs, and by flasher-light 


signals, who had an unobstructed view 
of approach of any train from a point 
110 feet from the crossing, and who 
approached crossing at rate of speed 
approximately twice that of. freight 
train, was contributorily negligent as 
matter of law precluding recovery for 
his death resulting from collision with 
train. Comp.Laws 1929, §§ 11404, 
11405.—Benaway v. Pere Marquette 
Ry. Co., 295 N.W. 536, 296 Mich. 1. 
N.Y. The passenger and driver of 


automobile who claimed that they 
failed to see approaching train with 
which automobile collided, although 


they looked, were guilty of contribu- 
tory negligence as a matter of law.— 
Buckin v. Long Island R. Co., 36 N.E. 
2d 88, 286 N.Y. 146, modifying 24 N.Y. 
$.2d 501, 260 App.Div. 1049,. reargu- 
ment denied 25 N.Y.S.2d 1001, 261 App. 
Div. 835. 

N.D. Where driver of motor vehicle 
during the last 75 feet of her progress 
toward railroad track had an unob- 
structed view for about 1,500 feet in 
the direction from whence gasoline 
motor train approached, and the weath- 
er was, clear, and the driver of the 
motor vehicle was familiar with the 
crossing, but she proceeded to cross 
the track without looking in the direc- 
tion from which the train was ap- 
proaching, she was guilty of contribu- 
tory negligence precluding recovery for 
personal injuries and property damage 
sustained when the motor vehicle was 
struck by the train.—Stelter v. North- 
ern Pac. Ry. Co., 299 N.W. 310. 


S.C. Ordinarily, traveler approach- 
ing railroad crossing who has full op- 
portunity of seeing approaching train 
in time to avoid collision, and who 
does not look or exercise the slightest 
eare for his own safety, is guilty of 
gross negligence, and the court may so 
declare as a matter of law, where the 
testimony is susceptible of no other 
reasonable inference.—Langston vy. At- 
lantie Coast Line R. Co., 15 §.H.2d 
758, 197 S.C. 469. 


Wis. A traveler about to cross a 
railroad track is not only bound to 
look and listen to discover whether a 
train is dangerously near or not, but is 
bound to make the discovery of one if 
there be such plainly visible, or plain- 
ly within hearing, and to use _ his 
senses in that regard at the last op- 
portunity before going onto the track. 
—Patterson y. Chicago, St. P., M. & 
O, Ry. Co., 294 N.W. 638, 236 Wis, 205. 

One cannot step onto a railroad 
track, under any legitimate inference 
that it is safe to do so, without first 
performing the duty to look and listen 
and see and hear those things which 
one so cireumstanced might well see 
and hear by vigilant effort to that end. 
~‘Patterson y. Chicago, St. P., M. & O. 
Ry. Co., 294 N.W.. 638;-236 Wis. 205. 


Where plaintiff, apparently with 
nothing to divert his attention, stepped 
onto railroad track without seeing 


switch engine which was slowly ap- 
proaching plaintiff and which was in 
plain view, plaintiff’s conduct in step- 
ping onto the track bordered on reck- 
lessness to such an extent that he was 
guilty of ordinary negligence, which 
caused his injury as a matter of law, 
and precluded ‘recovery from the rail- 
road.—Patterson v. Chicago, St. P.. M. 
& O. Ry. Co., 294 N.W. 63, 236 Wis. 


2065. 
§ 1895 
Fla. A motorcyclist, colliding with 
railroad box car standing on grade 
crossing at night, held guilty of con- 


§ 1902 


tributory negligence, barring recovery 
from railway company’s receivers for 
his resulting death, as matter of law. 
—Martin v. Kenan, 199 So. 919. 
Ind.App. Where driver of automo-. 
bile which collided with freight train at 
crossing in city at night and passenger 
in automobile who was injured knew 
that there were railroad tracks across 
street on which they were traveling, 
but did not know their exact location, 
it was their duty to discover the exact 
location and to see the warning signs 
for the crossing and, having observed 
the signs, to approach the crossing on 
the assumption that there was danger. 
—Pitcairn v. Honn, 32 N.E.2d 733. 
Mo. A person driving automobile in 
sight of standing or moving train at 
grade crossing, even at night, cannot 
recover in absence of special cireum- 
stances rendering crossing peculiarly 
hazardous, and burden is on such per- 
son or his representatives to show such 
circumstances, and, in absence of proof 
of such character, such person will be 
held guilty of contributory negligence 
on theory that if he had looked he 
could have seen the train and avoided 
the collision.—Zickefoose v. Thompson, 
148 S.W.2d 784. : 
Tenn. Where motorist and guests on 
dark, rainy, foggy night approached 
railroad crossing, view of which was 
obstructed by bad atmospherie condi- 
tions, and building obstructions, mo- 
torist and guests had positive duty of 
looking and listening for the approach 
of a train before going upon the tracks, 
and fact that their visibility was great- 


ly impaired by atmospheric conditions | 
imposed on them duty to listen more © 


intently for approach of a train.—Nash- 
ville, C. & St. L, Ry. v. Barnes, 152 S. 
W.2d 1023, 177 Tenn. 690. 


Where a motorist and guests on dark, © 


rainy and foggy night approached rail- 
road crossing, view of which was ob- 
structed by atmospheric conditions, 
and building obstructions, and win- 
dows in automobile were rolled up so 
that motorist and guests could not 
listen effectively for approaching train, 
before driving upon tracks where they 
were struck by a freight car being 
pushed by an engine, motorist and 
guests in failing to look and listen for 
approaching train were contributorily 
negligent and could not recover for in- 
juries and damages to automobile.— 
Nashville, C. St. L. Ry. v. Barnes, 
152 S.W.2d 1023, 177 Tenn. 690. 
§ 1898 

C.C.A.Il]. A street car conductor who 
alighted at railroad crossing to look 
for approaching trains and who was 
struck by train as he watched approach 
of another train on adjoining track was 
guilty as a matter of law of negligence 
which would preclude reeovery for his 
death, notwithstanding testimony of 
witness that he did not hear a bell or 
whistle and that train was traveling at 


40 miles per hour.—Allen v, Pennsyl- 


vania R. Co., 120° F.2d 63. 
§ 1902 

Cal.App. A motorist, who was fa- 
miliar with railroad crossing, who if 
he looked would have seen the fast- 
approaching train, who was familiar 
with chuek-holes in the crossing, who 
on previous occasions had stopped to 
let the train pass, and who slowed 
down to “almost one mile an hour” 
when struck by train when rear wheel 
of automobile was about to clear the 
outer rail, was contributorily negligent 


as matter of law.—Argo v. Southern 
Pace. Co:, 104 Biad= 77; 39” CalkAppid 
706. 


Ga.App. An ordinance which was 
eaptioned : “Railroad companies—du- 
ties as to flagmen—crossings, ete.”, and 
which prohibited “any person’ from 
driving or running an ‘“‘engine or vehi- 


cle’ across a erossing at a greater 
speed than ten miles per hour, did not 
apply to persons driving vehicles along 
street over railroad track, but only to 
railroad vehicles crossing  street,— 
Southern Ry. Co. v. Jackson, 16 S.H. 
2d 147. - 

{U.App. Where motorist, _approach- 


ing grade crossing at a speed of about 
85 miles per hour, for more than 200 


hich struck him, and the noise 
he train was audible for some dis- 
». but motorist never stopped his 
omobile until struck, motorist was 
ilty of such contributory negligence 
barred recovery for his death, re- 
rdless of negligence, if any, of train- 
‘Ivick v. Baltimore & O. R. Co., 
N.E.2d 122, 310 Ill.App. 386. 
Md. A motorist who approached 
ossing at 12 or 15 miles per hour 
ense fog, though knowing that 
‘§ erossed such road, and collided 
tenth car of moving freight train, 
guilty of contributory negligence 
rring recovery from railroad for re- 
Iting injuries—Negretti v.  Balti- 
re & O. R. Co., 16 A.2d 902. 
. A motorist who, when it was 
tically daylight, approached rail- 
—erossing which was well-known 
and which was indicated by 
sign, old-style — crossbuck 
ning signs, and by flasher-light 
s, who had an unobstructed view 
approach of any train from a point 
0 feet from the crossing, and who 
roached crossing at rate of speed 
] mately twice that of freight 
n, was contributorily negligent as 
er of law precluding recovery for 


Benaway vy. Pere Marquette 
», 295 N.W. 536, 296 Mich. 1. 
er statute requiring a motorist, 
1 passing railroad sign and going 
ard railroad crossing, to reduce 
dso that vehicle shall not proceed 
- than 10 miles per hour within 
0 feet of nearest rail of crossing, 
motorist who drives upon _ crossing 
‘speed in excess of that allowed by 
tatute is guilty of “negligence 
> Comp.Laws 1929, § 11405.— 
away v. Pere Marquette Ry. Co., 
295 N.W. 536, 296 Mich. 1, 
M . Motorist approaching _ known 
iiroad crossing was _ required 
eipate that there might be cars 
ing upon crossing at any time, 
o regulate speed of his automobile 
ordingly. Mo.St.Ann. —§ Tidy De 
97.—_Fitzpatrick ov. Kansas City 
Southern Ry. Co., 146 S.W.2d 560. . 
o A truck driver approaching 
crossing view of which was ob- 
ae d by high bank had duty to stop 
if ne 


cessary to look or to listen under 
mstances where looking or listen- 
would be effective, and, if view was 
ructed, to give more attention to 
nd and to approach at such speed 
he could stop after passing ob- 
stions and before entering within 
ger zone. Rey.St.1939, § 8383, Mo. 
‘t.Ann. § 7775, p. 5197.—State ex rel. 
Kurn v. Hughes, 153 S.W.2d 46, quash- 
ng opinion Mason y. Kurn, 145 S.W.2d 
R * 


Neb. An occupant of truck who 
“failed to warn driver of truck, though 
: § speed was such that the truck’s 
adlights were insufficient in fog, 
mist, and darkness to disclose railroad 
erossing signals in time to stop truck, 
was guilty of such negligence as would 
prevent the recovery from railroad for 
his death when the truck was driven 
into the side of a freight car.—Fischer 
> v. Megan, 293 N.W. 287. 
a Ohio App. The driver of a tractor 
which skidded into a train standing 
on crossing was contributorily negli- 
gent, as matter of law, precluding re- 
overy, where, because of falling snow, 
he could not see more than 100 feet 
ahead and, though he knew he was 
approaching crossing, he proceeded at 
15 to 20 miles an hour, and did not 
vA ‘ppply brakes until 100 feet from cross- 
ing, notwithstanding railroad may 
have been negligent in failing to keep 
ighway clear of snow near tracks 
: d in failing to give warning of pres- 
ence of train. Gen.Code, § 8847.—Shook 
"4 ee eens & L. BE. R. Co., 31 N.E,2d 
55. 
Tex.Civ.App. Driving freight train 
across highway at a speed of 30 miles 
an hour on foggy morning which was 
so dark that driver of truck approach- 
ing crossing could not see wig-wag sig- 


| 
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Ind.App. \Railroad’s negligence, _ if 
any, in violating ordinances requiring 
the maintenance of safety gates at 
erossing in city, restricting 
trains, and requiring an are light over 
crossing did not excuse automobile 
passenger who was injured in collision 
with freight train from exercising care 
required of him by law for his own 
oe Mi v. Honn, 32 N.E.2d 


Wis. Even if plaintiff was lawfully 
on grounds of railroad station, plain- 
tiff’s failure to comply with rules re- 
quiring him to look before crossing 
tracks was not excused by his depend- 
ing on railroad to guard against injury 
to him.—Patterson v. Chicago, St. P., 
M. & O. Ry. Co., 294 N.W. 63, 236 
Wis. 205. E 

§ 1906 

C.C.A.N.C. Under North Carolina 
law, failure of railroad signal to work 
or failure of train to give warning 
signals on approaching a crossing will 
not relieve one about to cross the 
track of exercising due care in look- 
ing and listening for an approaching 
train, but, where there is any substan- 
tial doubt, question of whether due 
care was exercised is for jury.—Cline 
v. Southern Ry. Co., 115 F.2d 907, re- 
versing 31 F.Supp. 657. 

Ala.App. <A contention that a person 
driving an automobile along a public 
highway which crosses a railroad track 
is chargeable with knowledge of the 
presence of the railroad track and is 
under duty to look out for approach- 
ing trains upon the track, whether he 
knows the track is at that particular 
point or not, was without merit, where 
railroad track was not marked by 
crossing signs and driver was un- 
familiar with street, since contention 
eliminated the principle that in the 
absence of knowledge to contrary, a 
person is authorized to act upon the 
reasonable appearance of things. Code 
1923, § 9954.—Sloss-Sheffield Steel & 
Iron Co. v. Willingham, 199 So. 15, 
29 Ala.App. 569, cause remanded 199 
So. 28, 240 Ala. 294, 

_ Where driver driving truck over pub- 
lic paved street in populous city had 
no knowledge of the existence of rail- 
road track crossing street, rails of 
which were flush with pavement, and 
there was no signboard, or other visi- 
ble evidence, to mark railroad’s loca- 
tion, and there was evidence that ap- 
proaching train carried no lights, and 
gave no signals of warning of its ap- 
proach, driver was not contributorily 
negligent in attempting to pass over 
crossing without first stopping, look- 
ing, and listening for trains. Code 
1923, § 9954.—Sloss-Sheffield Steel & 
Iron Co. vy. Willingham, 199 So. 15, 
29 Ala.App. 569, cause remanded 199 
So. 28, 240 Ala, 294, 


Cal. The same quantum of care is 
not required of a traveler approaching 
a railroad crossing at which a bell or 
signal has been erected to warn him of 
danger as is required at crossing not 
equipped with a crossing signal.—Will 
v. Southern Pac. Co., 116 P.2d 44, pri- 
or opinion 108 P.2d 731. 

A railroad company will not be per- 
mitted to encourage persons to relax 
their vigil concerning the dangers that 
lurk in railroad crossings, by assuring 
them, through the erection of safety 
devices, that the danger has been re- 
moved or minimized, and at the same 
time to hold them to the same degree 
of care as would be required if those 
devices had not been provided.—Will 
v. Southern Pac. Co., 116 P.2d 44, pri- 
or opinion 108 P.2d 731. 

person approaching a guarded 
crossing cannot blindly rely upon the 
absence of warning by watchman or 
the silence of an automatic signal and 
proceed without further regard for his 
own safety, but he must still use rea- 
sonable care in looking and listening 
for any approaching train, and failure 


; 


speed of. 


quiescence 
operative warning signals is an i 
tion to cross, minimizi us 


duty of diligence required of one pas 


ing over a railroad crossing, particular- — 


ly where the traveler is familiar with 


the signals to warn of approaching 
trains.—Baltimore & O. R. R. v. Cor- 
bin, 118 F.2d 9. . 5 

Ind.App. Railroad’s negligence, _ if 
any, in violating ordinances requiring 
the maintenance of safety gates at 
crossing in city, restricting speed of 
trains, and requiring an are light over 
crossing did not excuse automobile 
passenger who was injured in collision 
with freight train from exercising care 


_required of him by law for his own 


safety.—Pitcairn v. Honn, 32 N.H.2d 
1333, 
Mass. Even if automatic signals 
were not working as train approached 
grade crossing, truck driver who was 
fatally injured in collision must have 
realized that a grade crossing is a 
place of danger, and he could not trust 
his safety entirely to the fact that the 
signals did not indicate the approach 
of a train. G.L.(Ter.Hd.) ¢. 90, § 15; 
ce. 160, § 147.—Gove v. Boston & M. 
R. R., 29 N.B.2d 699. 


Mich. A motorist had right to place 
some reliance upon protection afforded 
at railroad crossing by installation of 
flasher-light signals with which he was 
familiar, as regards railroad’s liability 
for death of motorist struck by train. 
Comp.Laws 1929, § 11405.—Benaway 


v. Pere Marquette Ry. Co., 295 N.W. 
536, 296 Mich. 2. 
While one approaching railroad 


crossing, at which he knows an auto- 
matic signal is maintained, is entitled 
to place some reliance upon it, he is 
nevertheless bound to use such care, 
in addition, as an ordinarily prudent 
person would use under such circum- 
stances. Comp.Laws 1929, § 11405.— 


Benaway v. Pere Marquette Ry. Co., 
295 N.W. 536, 296 Mich. 1. 
§ 1907 
C.C.A.N.C. Under North Carolina 


law, failure of railroad signal to work 
or failure of train’ to give warning 
signals on approaching a crossing will 
not relieve one about to cross the track 
of exercising due care in looking and 
listening for an approaching train, 
but, where there is any substantial 
doubt, question of whether due care 
was exercised is for jury.—Cline y. 
Southern Ry. Co., 115 F.2d 907, re- 
versing 31 F.Supp. 657. 

Ala.App. Where driver driving truck 
over public paved street in populous 
city had no knowledge of the existence 
of railroad track crossing street, rails 
of which were flush with pavement, 
and there was no signboard, or other 
visible evidence, to mark vrailroad’s 
location, and there was evidence that 
approaching train carried no lights, 
and gave no signals of warning of its 
approach, driver was not contributor- 
ily negligent in attempting to pass 
over crossing without first stopping, 
looking, and listening for trains. Code 
1928, § 9954.—Sloss-Sheffield Steel & 
Iron Co. v. Willingham, 199 So. 15, 
29 Ala.App. 569, cause remanded 199 
So. 28, 240 Ala. 294. 

Iowa. Occupants of automobile ap- 
proaching railroad crossing had right 
to assume, until they had knowledge or 
notice to contrary, that statutory warn- 
ing signals would be given. Code 1939, 
§ 8018.—Saeugling v. Scandrett, 296 N. 
W. 787. 

Mo.App. Under Illinois law, one 
having unobstructed view of approach- 
ing train is not justified in failing to 
look or in crossing track in reliance on 
assumption that a_bell will be rung 
or a whistle sounded as required by 
law.—Kuba v. New York Cent. R. Co., 
143 S.W.2d 332. 

8.C. Omission to give statutory, 
crossing signals where train struck 
automobile was not only “negligence 
per se’ and a violation of statutory 


the crossing and has come to rely on 


« 


duty on part of railroad, but it also a : 


4711 
bore upon conduct of driver and_pas- 
senger in automobile, and affected any 
estimate of amount of care they should 
have observed. Code 1932, § 8377.— 
Cook y. Atlantic Coast Line R. Co., 13 
8$.H.2d-1, 196 S.C. 280. 

Failure to give statutory signals does 
not relieve traveler of his duty to look 
and listen before going upon railroad 
crossing. Code 1932, § 8377.—Cook v. 


Atlantic Coast Line R. Co., 13 S.H. 
2d 1, 196 S.C. 230. 


S.C. Failure of railroad servants to 
give statutory crossing signals, and 
failure to observe municipal speed or- 
dinance. will not relieve traveler in- 
jured at grade crossing from imputa- 
tion of negligence if he fails to exercise 
ordinary care in looking and listening. 
—Harrison vy. Atlantic Coast Line R. 
Cop, 3 \S2d5137, 11960 S:C. 1259. 


A motorist and wife approaching 
grade crossing in city had right to 
presume that railroad’s servants would 
obey statutory requirements for the 
giving of signals on approaching cross- 
ing, and whether motorists exercised 
slight care in approaching crossing 
would be judged in the light of such 
presumption, notwithstanding that fail- 
ure of railroad’s servants to give stat- 
utory crossing signals would not ex- 
ecuse motorists from exercising slight 
care.—Harrison v. Atlantic Coast Line 
RCo: 1385S Hi2d 137, 196 S.C. 259. 


190 

Ind.App. Railroad’s negligence, if 
any, in violating ordinances requiring 
the maintenance of safety gates at 
erossing in city, restricting speed of 
trains, and requiring an arc light over 
crossing did not excuse automobile pas- 
senger who was injured in collision 
with freight train from exercising care 
required of him by law for his own 
OT oral aati v. Honn, 32 N.H.2d 


oo. 

S.C. Failure of railroad servants to 
give statutory crossing signals, and 
failure to observe municipal speed or- 
dinance, will not relieve traveler in- 
jured at grade crossing from imputa- 
tion of negligence if he fails to exer- 
cise ordinary care in looking and lis- 
tening.—Harrison yv. Atlantic Coast 
ines it, Co. 13 8.0.20 137, 7196 SC; 
259. 

§ 1909 

Pa.Com.Pl. Where the deceased hus- 
band of plaintiff, on signal from de- 
fendant railroad company’s trainmen at 
a permissive crossing, attempted to go 
between the cars of a standing freight 
train which, starting without warning, 
threw the deceased, ran over and killed 
him; and defendant company in its 
affidavit of defense raised question of 
law, denying the violation of any duty 
and pleading contributory negligence. 
Held, that on affidavit raising questions 
of law, judgment will be entered in 
favor of defendant. It was the duty of 
the deceased to exercise due care under 
the circumstances and he was not re- 


lieved from contributory negligence by. 


the action of the trainman.—Bird vy. 
Delaware, L. & W. R. Co., 42 Lack.Jur. 


120. 
§ 1912 

Cal.App. A motorist, who was famil- 
jar with railroad crossing, who if he 
looked would have seen the fast-ap- 
proaching train, who was familiar with 
chuck-holes in the crossing, who on 
previous occasions had stopped to let 
the train pass, and who slowed down 
to “almost one mile an hour’? when 
struck by train when rear wheel of 
automobile was about to clear the outer 
rail, was contributorily negligent as 
matter of law.—Argo v. Southern Pac. 
Co., 104 P.2d 77, 39 Cal.App.2d 706. 


Ohio App. A motorist who, on ap- 
yroaching a railroad grade crossing, 
saw or should have seen electrically op- 
erated flasher signals, warning of the 
approach of a train, but who attempted 
to cross ahead of the train, was guilty 
of negligence as a matter of law which 
would preclude recovery from railroad 
for death of occupant of automobile 
whan it was struck by the train, if the 
motutist’s negligenee was imputable to 
the vccupant.—Shaffer v. New York 


/ 


RAILROADS 
Cent. R. Co., 34 -N.E.2d 792, 66 Ohio 
App. 417. 


Pa. One who walks in front of a 
moving engine or car, which is plainly 
visible, and is immediately struck, is 
contributorily negligent, irrespective of 
having stopped, looked -or_listened.— 
Ferencz v. Pittsburgh Rys. Co., 19 A.2d 
385, 341 Pa. 369. 
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ak 

C.C.A.Okl. A  motorist’s knowledge 
of existence of railroad track is_ sufli- 
cient notice that a train may be block- 
ing crossing, and under Oklahoma 
law a motorist must drive in such 
manner that he may be able to stop 
short of a collision with a railroad car 
that may be standing on tracks. 47 
Ok1St.Ann, § 92.—Holt v. Thompson, 
LS Ree a a OLe: 

€.C.A.Okl. In determining liability 
of railroad for injuries received when 
automobile in which plaintiff was pas- 
senger ran into freight train at cross- 
ing in Oklahoma at night, railroad 
had right to block crossing to permit 
passage of its cars over intersection 
and plaintiff had no right to presume 
that track was clear especially where 
driver of automobile was familiar with 
crossing. 47 Okl.St.Ann. § 92.—Holt v. 
Thompson, 115 F.2d 10138. 

A motorist’s knowledge of existence 
of railroad track is sufficient notice 
that a train may be blocking crossing, 
and under Oklahoma law a motorist 
must drive in such manner that he 
may be able to stop short of a colli- 
sion with a railroad car that may be 
standing on tracks. 47 Okl.St.Ann. § 
92.—Holt vy. Thompson, 115 F.2d 1013. 


§ 1926 

C.C.A.Ark. Notwithstanding Arkan- 
sas comparative negligence statute, re- 
covery cannot be had against railroad 
for negligent operation of trains in 
cases where only reasonable. inference 
from evidence is that plaintiff’s negli- 
gence was sole proximate cause of in- 
jury and that railroad’s negligence 
was not a proximate cause.  Pope’s 
Dig.Ark. § 11153.—Missouri Pac. R. 
Co. v. Baldwin, 117 F.2d 510. 

Ala. Where truck stalled on railway 
crossing and there was no negligent 
action of the railroad intervening be- 
tween the stalling of the truck and the 
time train collided with it, stopping 
of the truck on the track and the fail- 
ure to remove it was a “proximate 
cause” of damage to the truck preclud- 
ing recovery against railroad.—Louis- 
ville & N. R. Co. v. Griffin, 198 So. 345. 

Fla. If damage to truck which was 
struck by train at railroad crossing 
was proximately caused solely by neg- 
ligence of the truck owner or truck 
driver, there could be no recovery from 
the railroad regardless of the speed at 
which the train was traveling.—Powell 
v. Gary, 200 So. 854. 


Mo.App. Where, upon emerging from 
behind shrubbery which obstructed 
view of railroad track, truck driver had 
only 42% feet in which to stop before 
reaching the tracks, and he required 
45 feet in which to stop, alleged con- 
tributory negligence of occupant who 
was killed in collision with train, in 
failing to warn driver of train’s ap- 
proach, would not preclude recovery for 
occupant’s death, since failure could not 
have contributed as a proximate cause 
of collision—Brown v. Alton R. Co., 
151 S.W.2d 727. 

Wis. Where plaintiff, apparently 
with nothing to divert his attention, 
stepped onto railroad track without 
seeing switch engine which was slowly 
approaching plaintiff and which was 
in plain view, plaintiff's conduct in 
stepping onto the track bordered on 
recklessness to such an extent that he 
was guilty of ordinary negligence, 
which caused his injury as a matter 
of law, and precluded recovery from 
the’ railroad.—Patterson vy. Chicago, St. 
PL M._& O. Ry. Co,, 294 NW.) 63, 236 
Wis. 205. 
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§1 
C.C.A.N.C. Where truck driver 
loaded truck with cement from box car 
located on side track which ran parallel 
with and close to main track, backed 
truck to country road which crossed 


§ 1927 


the tracks at point near east end of 
another box car and proceeded to cross 
main track, the driver who was thor- 
oughly familiar with conditions sur- 
rounding the crossing, and who did not 
observe approaching east bound train 
until cab of truck cleared edge of box 
car and front end of truck was on the 
main track, was guilty of contributory 
negligence as a matter of law, which 
barred recovery for driver’s death 
which resulted from injuries sustained 
when train struck the truck.—Riddle 
v. Southern Ry. Co., 114 F.2d 259- 

Ala. Where it appeared that pedes- 
trian, who was struck by train at pub- 
lic crossing in town, heedlessly walked 
into left front side of engine without 
stopping, looking, or listening, recov- 
ery for death of pedestrian could not 
be had upon any theory of initial 
simple negligence of railroad em- 
ployees, but could be had only upor 
doctrine of subsequent negligence of 
railroad employees after a discovery of 
pedestrian’s peril. Code 1923, § 5696. 
—Louisville & N. R. Co. v. Martin, 198 
So. 141. 

Ala. Where driver of truck, struck 
by railroad train at public road cross- 
ing, did not stop after turning onto 
road 40 or 45 feet from crossing, and 
there was no reason to assume that he 
could not have seen and heard ap- 
proach of train and known of its dan- 
gerous proximity had he _ exercised 
vigilance required by law, administra- 
tor of his estate cannot recover dam- 


ages from railroad company for such | 


driver’s resulting death on primary 
negligence claim.—Atlantic Coast Line 
R. Co. v. Flowers, 3 So.2d 21. 

Kan. Where motorist in backing his 
automobile from railroad depot onto 
city’s main street intersected by a 
roundhouse track on which an engine 
was standing with its rear end near the 
street, backed toward the track for 15 
or 20 feet at four or five miles an hour 
without looking toward engine, though 
he knew of its presence, he was guilty 


of contributory negligence precluding’ 


recovery for damages sustained when 
the automobile was struck by the en- 


gine——Culp y. New, 114 P.2d 819, 154. 


Kan, 47. 

Mass. The violation of penal statute 
requiring motorist approaching rail- 
road grade crossing to reduce speed to 
reasonable and proper rate and pro- 
ceed cautiously over crossing, inyolved 
more than absence of due care in the 
sense that if there is a violation of 


cannot recover. 
15, as amended by St.1933, c. 26, § 1.— 
Duval v. Duval, 30 N.H.2d 543, 307 
Mass. 524. 


Mo. Where driver of truck struck 
by train at crossing in country was 
familiar with crossing and train sched- 
ule there, and he stopped, looked and 
listened about 24 feet from track at 
which point an embankment limited 
view to 350 to 375 feet, but as he 
slowly approached track the 
lengthened to more than a quarter of 
a mile at center of crossing, failure 
of driver to look after clearing obstruc- 
tion and reaching point where he could 


have seen train and stopped in time to, 


avoid collision was contributory neg- 
ligence as matter of law and barred 
recovery.—Riseheck v, Lowden, 147 8S. 
W.2d 650. 

Mo. In action under Arkansas stat- 
utes for injuries or death arising out of 
railroad crossing accident, contributory 
negligence is not a defense if a viola- 
tion of the Arkansas lookout statute is 
shown. Pope’s Dig.Ark. §§ 1277, 1278, 
11144, 11153.—McGlothin v. Thomp- 
son, 148 8.W.2d 558. 

Mo. In action for injuries arising 
out of grade crossing collision the con- 
tributory negligence of the plaintiff is 
a complete defense, as against primary 
negligence of the defendant.—State ex 
rel. Kurn v. Hughes, 153 S.W.2d 46, 
quashing opinion Mason vy. Kurn, 145 8. 
W.2d 465. 

Neb. An occupant of truck who 
failed to warn driver of truck, though 
his speed was such that the truck’s 
headlights were insufficient in fog, 


G.L.(Ter.Hd.) ¢. 90, § 


view 


uy 


: 1 

ng aig s in time to 
ilty of such negligence as would 
the recovery from railroad for 
th when the truck was driven 


w, thereby barring recovery.—Buck- 
a ong Island R. Co., 24 N.Y.S.2d 


Where driver of motor vehicle 
ng the last 75 feet of her progress 
ard railroad track had an _ unob- 
view for about 1,500 feet in 
rection from 


y the train.—Stelter v. North- 
Ry. Co.,, 299 N.W. 310. 
The driver of a tractor 
into a train standing 
sing was contributorily negli- 
; matter of law, precluding re- 


nding railroad may have been 
in failing to keep highway 
snow near tracks and in fail- 
ive warning of presence of 
en.Code, § 8847.—Shook  v. 
~ & L. BH. R. Co., 31 N.H.2d 


of things obstructing his vi- 
either looked nor listened for 
i train and was_ only 


by his own gross and_ willful 
nce and disregard of duty so 
covery could not be had.—Tay- 
Powell, 12 S.H.2d 27, 195 S.C. 


®enn. Where a motorist and guests 
n dark, rainy and foggy night ap- 
hed railroad crossing, view of 
1 was obstructed by atmospheric 
itions and building obstructions, 
indows in automobile were rolled 
that motorist and guests could 
istén effectively for approaching 
before driving upon tracks where 
y were struck by a treight car being 
shed by an engine, motorist and 
ests in failing to look and listen for 
proaching train were contributorily 
negligent and could not recover for in- 
juries and damages to automobile.— 
Nashville, C. & St. L. Ry. v. Barnes, 
2 S.W.2d 1023, 177 Tenn, 690. 


a 


iE § 1933 

Ohio App. The driver of a tractor 
which skidded into a train standing 
on crossing was contributorily negli- 
gent, as matter of law, precluding re- 
covery, where, because of falling snow, 
e could not see more than 100 feet 
head and, though he knew he was 
pproaching crossing, he proceeded at 
15 to 20 miles an hour and did not 
apply brakes until 100 feet from cross- 
ing, notwithstanding railroad may have 
een negligent in failing to keep high- 
TAY clear of snow near tracks and in 
Uing to give warning of presence 
f train. Gen.Code, § 8847.—Shook v. 
hoo Raines it: CO.. gL Nb 2d 


We) § 1935 

 ©.C.A.I1l]. A street car conductor who 
alighted at railroad crossing to look for 
approaching trains and who was struck 
by train as he watched approach of 
‘another train on adjoining track was 
guilty as a matter of law of negligence 
which would preclude recovery for his 


: 


‘ 


death, 
witness 


oO V 
that he di 

whistle and that tr: 

40 miles per hour.—A 

vania R. Co., 120 F.2d 63. b the 

Ala. A truck driver’s failure to stop, 
look and listen before proceeding across 
railroad track at public road crossing, 
at which he was killed in collision with 
train, was breach of duty, which ren- 
dered innocuous any primary failure of 
trainmen as to giving of statutory sig- 
nals. Code 1940, Tit. 48, § 170.—At- 
lantic Coast Line R. Co. v. Flowers, 3 
So.2d 21. : 

A truck driver’s failure to stop with- 
out going on railroad track at public 
road crossing, if he could have done so 
after seeing and hearing approaching 
train in dangerous proximity thereto, 
was breach of duty constituting “sub- 
sequent contributory negligence,” 
which barred recovery of damages 
from railroad company for such driv- 
er’s death because of trainmen’s sub- 
sequent negligence in failing to give 
statutory signals. Code 1940, Tit. 48, 
§ 170.—Atlantic Coast Line R. Co. y. 
Flowers, 3 So.2d 21. 

Mass. A violation of statute requir- 
ing motorist approaching railroad 
grade crossing to reduce speed to rea- 
sonable and proper rate and to proceed 
cautiously over crossing is a ‘viola- 
tion of law” within statute providing 
that railroad company neglecting to 
give statutory signals at crossing is 
not liable to person injured by cross- 
ing collision caused by such _ neglect, 
if injured person was acting in viola- 
tion of law contributing to injury. G. 
L.(Ter.Ed.) c. 90, § 15, as amended by 
St.1933, ¢ 26, § 1; e¢.8160, § 232.— 
Duval ‘y. Duval, 30 N.H.2d 643, 307 
Mass. 524. 

“Gross or willful negligence” and 
acting in “violation of law’, within 
statute providing that railroad com- 
pany neglecting to give statutory sig- 
nals at railroad grade crossing is not 
liable to person injured by crossing 
collision caused by such neglect, if 
injured person was guilty of gross 
or willful negligence or was acting in 
violation of law contributing to in- 
jury, are not the same thing, notwith- 
standing that unlawful act may be of 
such a character as to amount to gross 
or willful negligence. G.L.(Ter.Ed.) e. 
160, § 232.—Duval v. Duval, 30 N.H.2d 
543, 307 Mass, 524. 

S.C. Common law defense of con- 
tributory negligence is eliminated un- 
der statute providing that if failure 
to give statutory crossing signals con- 
tributed to injury, liability for all 
damages is imposed upon railroad un- 
less, in addition to mere want of or- 
dinary care, it is shown that gross or 
willful negligence or unlawful act. 
chargeable to person injured, con- 
tributed to injury. Code 1932, § 8377. 
—Cook y. Atlantic Coast Line R. Co., 
13 S.H.2d 1, 196 S.C. 230. 


§ 1937 
C.C.A.Il. A street car conductor who 
alighted at railroad crossing to look 
for approaching trains and who was 
struck by train as he watched approach 
of another train on adjoining track was 
guilty as a matter of law of negligence 
which would preclude recovery for his 
death, notwithstanding testimony of 
witness that he did not hear a bell or 
whistle and that train was traveling at 
40 miles per hour.—Allen y. Pennsyl- 
vania® RCo... L20MB2de 63e 


§ 1945 

C.C.A.N.C. Where truck driver load- 
ed truck with cement from box car 
located on side track which ran paral- 
lel with and close to main _ track, 
backed truck to country road which 
crossed the tracks at point near east 
end of another box car and proceeded 
to cross main track when eastbound 
train struck the truck, recovery could 
nov be had under the “last clear 
chance” doctrine for the death of the 
truck driver which resulted from the 
collision.—Riddle vy. Southern Ry. Co., 
114 F.2d 259. 


Ala, Where it appeared that pedes- 
trian, who was struck by train at 
public crossing in town, heedlessly 


len v. Pennsyl-_ 


simple negli ce _0 
ployees, but had 


had only i ve 
doctrine of subsequent negligence. of — 


railroad employees after a discovery of 
pedestrian’s peril. Code 1923, § 5696. 
—Louisville & N. R. Co. vy. Martin, 198 
So. 141. ; 

Ala. In order to predicate liability 
upon railroad for “subsequent negli- 
gence” railroad must be shown to have 
had actual knowledge of plaintiff in a 
perilous position and thereafter neg- 
ligently fail to use all means at its 
command and known to skillful engi- 
neers so circumstanced to avert injury 
to the plaintiff when to have promptly 
and duly used such means could have 
averted the accident.—Louisville & N. 
R. Co. v. Griffin, 198 So. 345. 

Where liability is sought to be im- 
posed on railroad for subsequent negli- 
genee on ground that engineer after 
discovering obstruction on track neg- 
ligently failed to use all means at his 
command known to skillful engineers 
to bring train to stop, engineer must 
be shown to have had actual knowledge 
of the obstruction and such knowledge 
cannot be imputed to him because of 
circumstances from which jury might 
infer that he had actual knowledge.— 
qeeieaie & N. R. Co. v. Griffin, 198 So. 


Where engineer observed truck stall- 
ed on crossing about 300 feet distant 
at a time when train was moving at a 
speed of 25 or 30 miles per houg, at 
which time train could not have been 
stopped in less than 700 or 800 feet, 
and there was nothing which the engi- 
neer could have done which he did not 
do, and which a skilled engineer was 
required to do which could have ayvert- 
ed the impending collision, truck own- 
er could not recover, on ground of sub- 
sequent negligence, for damage to truck 
struck by train at crossing.—Louisville 
& N. R. Co. v. Griffin, 198 So. 345. 

Ala. Fact that truck approached 
railroad crossing in city did not place 
truck and its driver in “imminent dan- 
ger’ so as to entitle owner of truck 
to recover from railroad, under ‘“subse- 
quent negligence doctrine” for dam- 
ages to truck which was struck by 
train, since no reasonably prudent per- 
son would have expected that driver 
would fail to stop, look, and listen 
before proceeding onto railroad cross- 
ing.—Sloss-Sheffield Steel & Iron Co. 
v. Peinhardt, 199 So. 33, 240 Ala. 207. 

If acts of railroad trainmen and 
truck driver, killed in collision with 
train at public road crossing after 
each discovered imminence of danger 
to driver, were so interwoven as to 
constitute but one unified act, damages 
for his death were not recoverable from 
railroad company under ‘last clear 
chance” principle.—Atlantic Coast Line 
R. Co. v. Flowers, 3 So.2d 21. 

La.App. Where engineer did every- 
thing possible to avert crossing colli- 
sion after he discovered or should have 
discovered peril of automobile, the 
“last clear chance doctrine’ and ‘“dis- 
covered peril doctrine’ did not apply. 
—McClain v. Missouri Pac. R. Co., 200 
So. 57, 

Mo. The Kansas “last clear chance 
rule’ as applied to railroad crossings 
differs from the Missouri “discovered 
negligence” or “humanitarian” rule, in 
that the Kansas rule requires negligent 
failure to use adequate available means 
to avoid injury after discovery was or 
should have been made that party 
could not extricate himself from peril- 
ous position by reasonable care, where- 
as the Missouri rule does not require 
inextricable peril.—Hubank vy. Kansas 
City Terminal Ry. Co., 142 S.W.2d 19. 

Mo. In action for penalty under 
wrongful death statute for death of 
truck driver in collision with freight 
train, driver’s contributory negligence 
would not bar recovery under humant-_ 
tarian doctrine upon a proper and sub- 


stantial evidentiary showing. Mo.St. 
Ann. § 38262, p. 3353.—Zickefoose vy. 
Thompson, 148 §.W.2d 784. 


Mo.App. Under “humanitarian rule”, — 
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J must use all proper care and 
means to avoid injuring him, though 
his negligence is integral part of his 
peril. Thomasson vy. Henwood, 146 S 
W.2d 88. j 

N.C. The “last~ clear chance doc- 
trine” does not apply in cases where 
trespasser or licensee upon railroad 
track, at the time, is in apparent pos- 
session of his strength and_ faculties 
and the engineer of train which pro- 
duces the injury has no information 
to the contrary, and under such cir- 
cumstances the engineer is not re- 
quired to stop the train or to even 
slacken its speed.—Mercer v. Powell, 
12 S.H.2d 227, 218 N.C. 642. 

Tex.Com.App. The discovery of afi 
automobile approaching a _ railroad 
crossing at time when its occupant is 
not in danger, is within itself not 
sufficient to raise the issue of ‘“‘dis- 
covered peril’.—Panhandle & S. F. Ry. 
Co, v. Napier, 143 S.W.2d 754, revers- 
ing 117 S.W.2d 826. 


§ 1946 

Iowa. The failure of fireman on a 

freight train to act, after discovering 

approach of automobile at a relatively 

considerable distance from the track, 

did not bring ease within doctrine of 

“last clear chance’, since motorist was 

: not then in apparent danger, and it 

: was only when motorist was observed 

; in a position of peril that doctrine re- 

quired fireman to exercise reasonable 

: eare to avoid accident.—Arp v. Illinois 

= ae R. Co., 299 N.W. 413, 230 Iowa 
69. 


§ 1947 4 
b. Iowa. The fireman of a freight train 
; was not required to anticipate that 
slowly approaching automobile was go- 
ing upon track until it became apparent 
to him, as a reasonably careful and 
prudent person, that it would not or 
could not stop, and where it did not 
appear that fireman could have com- 
; municated motorist’s peril to engineer 
in time to have enabled him substan- 
tially to reduce speed and thus avoid 
collision, or that motorist if warned 
could have increased speed and passed 
safely across track, recovery for death 
of motorist in collision could not be 
had under the doctrine of “last clear 
chance’’.—Arp vy. Illinois Cent. R. Co., 

299 N.W. 418, 230 Iowa 869. 

Ohio App. Railroad was not negli- 
gent because its train, the whistle of 
which was blown as required by law, 
approached grade crossing having 
proper warnings, at a speed greater 
than would permit it to be stopped 
to avoid a collision after train crew 
came in sight of an automobile stalled 
on the tracks, and under such circum- 
stances the question of “last clear 
chance” did not arise—Shaffer v. New 
York Cent. R. Co., 34 N.H.2d 792, 66 
Ohio App. 417. 

Tex.Civ.App. A verdict for plaintiff 
in action against railroad for death of 
plaintiff's son in crossing accident 
which happened in town at night could 
not be sustained on ground that the 
“discovered peril doctrine’ was ap- 
plicable where there was undisputed 
evidence that at time of accident, or 
immediately before accident, the train 
had blocked crossing to extent of one- 
half or two-thirds of pavement on 
highway, and that son, who was fa- 
miliar with crossing, was approximate- 
ly 180 feet from crossing at such time, 
and that it did not become apparent to 
trainmen that son was not going to 
stop until son was so close to train 
that application of brakes on train was 
too late to avert collision.—Wichita 
Falls & S R. Co. v. Hesson, 151 S.W.2d 
270, error dismissed, judgment correct. 


§ 1954 
Ala. A complaint alleging that on 
specified date defendant was engaged 
in operating railroad trains in the city 
of Birmingham, that on that date while 
plaintiff was driving his automobile on 


and io 


eque plaintiff was injured and 


va qu 
automobile was damaged as described 


therein, stated a cause of action.— 
Southern Ry. Co. v. Norris, 2-So0.2d 899. 

Ala.App. A complaint alleging that 
on certain day and place motortruck 
in which plaintiff was riding was 
struck by train at a grade crossing, as 
the proximate result of which plaintiff 
sustained enumerated injuries which 
resulted from defendant’s negligent op- 
eration of train, was not demurrable 
on ground that it did not state-a cause 
of action and that the averments were 
mere “conclusions” of the pleader and 
were too vague, uncertain and indefi- 
nite, and did not show breach of duty 
by the railroad.—Sloss-Sheffield Steel: 
& Iron Co. v. Willingham, 199 So. 15, 
29 Ala.App. 569, cause remanded 199 
So, 28, 240 Ala, 294, 


-Ga.App. A _ petition alleging that 
plaintiff’s husband while employed by 
highway contractor as a night watch- 
man stepped onto switching track 
maintained by defendant railroad and 
another railroad in order to avoid pas- 
senger train and was there struck by 
defendant’s railroad cars pushed by 
switching engine which cars ap- 
proached crossing without warning, 
and without having a flagman stationed 
thereon and that because of the noise 
made by passenger train watchman 
could not hear approaching cars stated 
a cause of action against defendant 
railroad and its foreman in charge of 


switching operations.—Bryant v. At- 
lantic Coast Line R. Co., 10 S.H.2d 
141, 62 Ga.App. 801. 

C.C.A.Ga. In action for death of 


passenger of truck which ran into side 
of freight train at crossing near which 
oil company operated a filling station 
and maintained large advertising sign 
and flood lights at curb edge, petition, 
based on theory that the railroad and 
the oil company committed concurrent 
acts of negligence which brought about 
the passenger’s death, indicated that 
the truck driver was solely at fault and 
precluded recovery from the railroad 
and oil company.—Vassey v. Standard 
Oil Co. of Kentucky, 119 F.2d 589. 

Ala. In action for damages to truck 
struck by train when stalled on grade 
crossing, it was necessary to aver suf- 
ficient facts to show that injuries com- 
plained of were received as proximate 
consequence of negligence charged to 
railroad or its responsible agent so 
acting or failing to act in immediate 
circumstances.—Louisville & N. R. Co. 
v. Griffin, 198 So.'345. 

waa.App. Where petition construed 
most strongly against motorist showed 
that road was straight, that he knew 
of railroad crossing and that it might 
be occupied by a train, that street 
light might prevent automobile lights 
from showing a train on crossing, that 
motorist did not slacken his speed 
enough to stop his automobile if there 
was a train on crossing, and that au- 
tomobile ran into train barely moving, 
petition showed that motorist by the 
use of ordinary care could have pre- 
vented results of railroad’s negligence, 
if any, in failing to toll bell or blow 
whistle or to keep a watchman at 
crossing and that such negligence was 
not the proximate cause of collision. 
Code 1933, §§ 94-506 to 94-508,—Pol- 
lard v. Clifton, 9 S.H.2d 782, 62 Ga. 
App. 573. 

N.C. In action against administra- 
trix of decedent’s estate, railway com- 
pany, and city for injuries to guest in 
decedent’s automobile, which collided 
with pillars of railroad bridge in cen- 
ter of street, complaint held to allege 
sufficiently such logical connection be- 
tween corporate defendants’ alleged 
negligence in failing to keep pillars 
properly lighted and decedent’s negli- 
gence in operation of automobile as 
to remove case from category of those 
wherein independent responsible agen- 
ecy’s intervening negligence insulates 
defendant’s primary negligence and 
becomes sole proximate cause of in- 


hat as peeeinaier 


with pillars supporting railroa 
in center of street, complaint held 
sufficient to warrant finding as ma 
of law that decedent’s negligenc 

operating automobile was — : 

able, that it was not natural 
able result of codefendant’s al 
failure to light pillars properly, or 
decedent’s conduct was not | 
reaction to situation in which h 


gomery vy. Blades 
N.C. 680. 

In action against administr 
decedent’s estate, railway ec 
and city for injuries to gues 
cedent’s automobile, whic 
with improperly lighted p 
porting railroad bridge, in e 
street, allegations of complaint h 
not to show ag matter of law that co 
lision was such an extraordinary 
currence as to be unforeseeable 
hence proximate cause of plain 
injuries, so as to absolve rail 
pany and city from liability, | 
it was caused partly by 4d 
negligence in operating aut 
Montgomery y. Blades, 12 S.B 
218 N.C. 680. G 
In action against adminis 
decedent’s estate, railway 
and city for injuries to gue 
cedent’s automobile, which — 
with railroad bridge pillar, al 
be inadequately lighted, in 
street, allegation that dece 
negligent in failing to see obst: 
was not tantamount to admissio 
pillar was adequately lighted, an 
legations as to decedent’s negligé 
in failing to keep lookout for obst: 
tion, failing to drive automob 
right side of street, and operating 
at unlawful rate of speed did not “re. 
lieve codefendants from lia yility — 
matter of law.—Montgomery v. d 
12)\8.B.2d. 217,21 89N.C 68 0niiae 


§ 1956 s 

Ala.App. A complaint allegin 
on a certain day plaintiff was ridi 
in a truck along a public _highw 

at or near a named alley and 
north in named city and count 
the state at which place truck w 
struck by defendant’s train, as prox 
mate consequence of which plaint 
sustained enumerated injuries as resu 


ground that locus of alleged collisi 
was not set forth with sufficient 
tainty to apprise defendant of plac 
collision, and that, for aught that a 
peared to contrary, plaintiff was tre 
passer to whom railroad owed no dui 
and that it did not appear that alleg 
collision occurred on public highway 
—Sloss-Sheffield Steel & Iron Co. — 
Willingham, 199 So. 15, 29 Ala.App 
569, cause remanded 199 So. 28, 24 


Ala. 294 ‘ 
§ 1957 B 


Ill.App. In action against railroad 
company for damage to automobile and 
deaths of occupants as result of colli- — 
sion with freight car at highway cross- — 
ing, first count of complaint, based on 
general negligence and averring tha CE 
automobile, while proceeding along, — 
road, struck railroad train obstructing _ 
crossing, was insufficient as not stat- 
ing cause of action.—Fox vy. Illinois 
Cent. R. Co., 31 N.H.2d 805, 308 Ml. 
App. 367. 

In action against railroad company 
for damage to automobile and deaths 
of occupants as result of collision with 
freight car at highway crossing, counts 
of complaint, charging defendant’s neg- 
ligent failure to place warning signs 
at crossing, stated no cause of action, — 
in absence of charge or allegations of 
facts showing that defendant violated’ 
any statutes, ordinances, or regulations — 
of State Commerce Commission, which — 


usive jurisdictio 
at railroad crossing: 


h signs 
K vy. Illinois Cent. R. C 
BPA 5, 308 Ill.App. 367. 
action against railroad company 
r damage to automobile and deaths 
f Bp ants as result of collision with 
ight ear at highway crossing, al- 
ation of complaint that defendant 
wed train to stand on crossing 
mger than period allowed by statute 
ted no cause of action. Smith-Hurd 
ts. c. 114, § 70.—Fox y. Illinois 
ent. R. Co., 31 N.H.2d 805, 308 Ill. 
». 367. ‘ 
cD In action against administra- 
f decedent’s estate, railway com- 
and city for injuries to guest 
edent’s automobile, which collid- 
th pillars supporting railroad 
ridge over street, complaint held suf- 
ciént to state cause of action against 
ilway company and city for negli- 
ence in maintaining such pillars in 
ree Ot street.—_Montgomery v. 
3lades, 12 S.H.2d 217. 218 N.C. 680. 
‘ies . § 1958 


te 


.. In action for death resulting 
rade crossing collision, complaint 
g that railroad negligently al- 
d wig-wag signal to get out of 
air so that at time of accident signal 
no warning, and that accident was 
ed by negligence of railroad in 
ire and neglect to keep wig-wag 
nal at crossing in proper repair so 
it would operate properly and 
e reasonable warning of presence 
ains upon the tracks in the imme- 
e vicinity of the crossing, was suffi- 
© charge railroad with negligence 
rranted instruction that if rail- 
led to use ordinary care to keep 
1al in good repair, and that if signal 
d to operate at time of accident, 
road was guilty of negligence.— 
ker v. Bamberger. 116 P.2d 425. 
§ 1959 ; 
A complaint in effect alleging 
at agents of railroad so negligently 
nducted themselves in management 
f train that engine was caused to run 
nst plaintiff’s automobile truck at 
lie street crossing, thereby en- 
destroying truck and that at 
e@ and place agents were acting 
rithin scope of their employment as 
ts of railroad, stated a cause of 
on for damage to truck.—Louisville 
N. R. Co. v. Griffin, 198 So. 345. 
A petition that 


pp. alleging 
laintiff’s husband while employed by 
highway contractor as a night watch- 
man stepped onto switching track 
tained by defendant railroad and 
ther railroad in order to avoid pas- 
ger train and was there struck by 
defendant’s railroad cars pushed by 
switching engine which cars  ap- 
proached crossing without warning, 
without having a flagman_ sta- 
d thereon and that because of the 
se made by passenger train watch- 
n could not hear approaching cars 
ted a cause of action against de- 
ndant railroad and its foreman in 
,arge of switching operations.—Bry- 
t v. Atlantic Coast Line R. Co., 10 S. 
2d 141, 62 Ga.App. 801. 

med § 1960 

 tiaApp. In motorist’s action against 
railroad arising out of crossing col- 
jision, petition, which alleged that 
_ train engineer was negligent in failing 
to maintain proper lookout. and to ex- 
 ereise degree of .care imposed by law 
in approaching city crossing at which 
engineer’s and motorist’s views were 
obstructed, stated cause of action un- 
less it appeared from motorist’s allega- 
> ae that his injury was caused by 
his own negligence, or failure to ex- 
ercise due care to avoid consequences 
of railroad’s negligence. Code 1933, § 
-94-507.—Luke v. Powell, 12 8.B.2d 196. 
63 Ga.App. 795. 

Ohio App. In automobile guest’s ac- 
tion against railroad for injuries re- 
ceived in grade crossing accident, 
uest could plead an ordinance regulat- 
ing speed of trains, and railroad could 
attack the ordinance, the validity of or- 
dinanee being a question of law for 
trial court’s determination.—Weiler v. 
Pennsylvania R. Co., 28 N.EH.2d 792, 
64 Ohio App. 411. 


‘cupant of 


f _stri ing fre 
train passing over crossing at night, 
allegations of special circumstances 
which made it ‘difficult to determine 
whether a train was on crossing and 
alleging that bell was not rung or 
whistle was not sounded, and that if 
bell had been rung or whistle sounded 
as required by statute, either would 
have been heard by occupants of truck 
and would have served as warning, 
stated a cause of action. Rem.Reyv.Stat. 
§ 2528.—Schofield v. Northern Pac. Ry. 
Co., 104 P.2d-324. 


4 § 1962 

Ga.App. Where petition construed 
most strongly against motorist showed 
that road was straight, that he knew 
of railroad crossing and that it might 
be occupied by a train. that street 
light might prevent automobile lights 
from showing a train on crossing, that 
motorist did not slacken his speed 
enough to stop his automobile if there 
was a train on crossing and that au- 
tomobile ran into train barely moving, 
petition showed that motorist by the 
use of ordinary care could have pre- 
vented results of railroad’s negligence, 
if any, in failing to toll bell or blow 
whistle or to keep a watchman at 
crossing and that such negligence was 
not the proximate cause of collision. 
Code 1933, §§ 94-506 to 94-508.— 
Pollard vy. Clifton, 9 S.H.2d 782, 62 
Ga.App. 573. 


oa.App. A petition alleging that 
plaintiff’s husband while employed by 
highway contractor as a night watch- 
man stepped onto switching track 
maintained by defendant railroad and 
another railroad in order to avoid pas- 
senger train and was there struck by 
defendant’s railroad cars pushed by 
switching engine which cars  ap- 
proached crossing without warning, 
and without having a flagman stationed 
thereon and that because of the noise 
made by passenger train watchman 
could not hear approaching cars stated 
a cause of action against defendant 
railroad and its foreman in charge of 
switching operations.—Bryant v. At- 
lantic Coast Line R. Co., 10 8.E.2d 141. 
62 Ga.App. 801, ‘ 

§ 1968 


Ala. In motorist’s action for injuries 
sustained in grade crossing collision, 
pleas alleging that motorist, after be- 
coming aware of his peril from fast 
approaching train, and with knowledge 
of fact that he would probably collide 
with the train if he continued to drive 
toward the track, negligently contin- 
ued to drive automobile toward track, 
colliding with train as a result of 
which he was injured, were not de- 
murrable.—Johnson vy. Louisville & N. 
R. Co., 198 So. 350. 

Ga.,App. In motorist’s action against 
railroad arising out of crossing col- 
lision, petition, which alleged that 
train engineer was negligent in failing 
to maintain proper lookout and to ex- 
ercise degree of care imposed by law 
in approaching city crossing at which 
engineer’s and motorist’s views were 
obstructed, stated cause of action un- 
less it appeared from motorist’s allega- 
tions that his injury was caused by 
his own negligence, or failure to ex- 
ercise due care to avoid consequences 
of railroad’s negligence. Code 1933, § 
94-507.—Luke v. Powell, 12 S.H.2d 196. 
63 Ga.App. 795. 


§ 1969 

Ala. Contention that railroad failed 
to maintain a railroad crossing sign 
at crossing on which accident occurred, 
which was not made an issue under 
the pleadings, could not be relied on 
to sustain charge of negligence in 
operating train with which plaintiff’s 
truck collided.—Sloss-Sheffield Steel & 
Iron Co. v. Peinhardt, 199 So. 33, 240 
Ala. 207. 


§ 1973 

C.C.A.Il]. Administratrix suing rail- 
road company for death of intestate 
had burden of proving that intestate 
was in exercise of ordinary care for 
his own safety at time and immediate- 
ly before he was struck by locomotive, 
and that company was negligent.—Al- 


neg ae ay n 
across highway t ) 4 
signals to eee its presence, burden 
is upon plaintiff to establish a set of 
circumstances that will warrant jury’s 
consideration of question of reasonable 


care on part of trainmen, and, if trial — 


court is of opinion that reasonable men 
might differ as to whether trainmen, in 
exercise of reasonable care, might have 
anticipated accident, jury should be 
allowed to decide questions of primary 
negligence and of proximate cause.— 
Holt vy. Thompson, 115 F.2d 1013. 

In action against railroad for inju- 
ries received in Oklahoma crossing ac- 
eident which happened at night where 
plaintiff claimed that municipally main- 
tained street lights near crossing cre- 
ated an unusual condition imposing 
duty on railroad to give warning of 
presence of its cars on track, plaintiff 
was bound to show a set of circum- 
stances which could cause railroad or 
its employees to anticipate, as reason- 
able men, that driver of an automobile, 
properly equipped with lights and care- 
fully operated, approaching crossing 
while it was obstructed by train, would 
be likely to collide with train, in ab- 
sence of any other warning or lookout. 
47 OklL.St.Ann. § 92.—Holt v. Thompson, 
115 F.2d) 1013: 

Ill. Administrator seeking to recover 
for the alleged wrongful death of 
minor who, while riding bicycle was 
struck by train was required to prove 
one or more of specific charges of negli- 
gence, as well as a duty on part of de- 
fendants toward minor, a breach of 
that duty and an injury proximately re- 
sulting from such _ breach.—Sprague v. 
Goodrich, 32 N.H.2d 897, 376 Til. 80, 
reversing Goodrich v. Sprague, 26 N.B. 
2d 884, 304 Ill.App. 556. 

Miss. In motorist’s action for dam- 
ages sustained in collision with train 
at crossing, the motorist had burden 
of proving that the railroad was guilty 
of negligence which was a proximate 
cause or a_ contributing cause of the 
collision.—New Orleans & N. B. R. Co. 
v. Burge, 2 So.2d 825. 


Mo.App. In action against railroad 
for death of motorist as result of cross- 
ing collision, it would be presumed that 
motorist would not have gone on track 
if alarm had been timely sounded.— 
poseabalns v. Thompson, 148 S.W.2d 

Neb. An automobile guest, in order 
to recover for injuries received when 
automobile in which she was riding 
struck freight car blocking highway 
crossing, would be required to adduce 
evidence tending to prove that railroad 
was negligent and that such negligence 
was proximate cause of her injury.— 
Sailors v. Lowden, 299 N.W. 510. 

Okl. In aetion to recover for the 
death of occupant of automobile which 
was driven at night into the side of a 
freight train obstructing crossing, 
plaintiffs had the burden to establish a 
set of circumstances that would war- 
rant jury’s consideration of the ques- 
tion of lack of reasonable care on the 
part of the ae in Serene 
fhe crossing.—Lowden vy. owles 
P.2d 1061. Penn 


_ Tex.Civ-App. Where doctrine of res 
ipsa loquitur was not applicable, a 
widow, seeking recovery for death of 
husband who was struck by defend- 
ant’s train, was required to prove not 
only that defendant was negligent, but 
also that such negligence was proxi- 
mate cause of death.—Sterling v. Texas 
& N. O. R. Co,, 148 S.W.2d 886, error 
dismissed. 


§ 1975 

Cal.App. The fact that collision be- 
tween automobile and train occurred, 
or that, by adopting some other course 
of action mishap might have been 
avoided, was not determinative of ques- 
tion of negligence.—Cooper v. Southern 
Pac. Co., 111 P.2d 689. 

Fla. Where in an appropriate pro- 
ceeding plaintiff shows by competent 
evidence that damage has been done to 
property by operation of train, burden 


eay, Se ie. Se 
> & 


+ 
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shifts to railroad to make it appear 
that railroad employees have exercised 
all ordinary and reasonable care and 
diligence in operating the train which 
is alleged to have been negligently op- 
erated when the damage occurred, but 
when the railroad introduces substan- 
tial evidence to this effect, the statutory 
presumption of fact disappears. Comp. 
Gen.Laws 1927, § 7051.—Powell v. Ga- 
ry. 200 So. 854. 

La.App. The mere occurrence of an 
accident, with attendant injuries to 
a person while on railroad track does 
not create a presumption that railroad 
company was negligent.—McClain v. 
Missouri Pac. R. Co., 200 So. 57. 

Mo. Presumption, under Arkansas 
statute, that railroad operating train 
eausing injury is negligent, is based 
on a presumption of law, and, absent 
supporting affirmative or circumstan- 
tial evidence, presumption takes flight 
on introduction of substantial evidence 
to the contrary. Pope’s Dig.Ark. § 
11138.—Mosley v. Thompson, 143 S.W. 
2d 310. 

Mo. Under Arkansas lookout statute, 
a case resting on a presumption of neg- 
ligence on part of railroad’s employees 
is based on a “presumption of law”, 
and in absence of supporting affirma- 
tive or circumstantial evidence, the 
presumption disappears upon the intro- 
duction of substantial evidence to the 
contrary. Pope’s Dig.Ark. § 11144.— 
A See vy. Thompson, 148 S.W.2d 
558. 

N.C. No presumption of negligence 
on part of railroad arose from mere 
fact that mangled body of deceased 
was found on track.—Mercer y. Powell, 
12 S.E.2d 227, 218 N.C. 642, 


§ 1976 

Ala. In action for death of driver of 
truck struck by defendant railroad 
company’s train at public road cross- 
ing, burden was on defendant under 
statute to show, as primary duty, com- 
plianee with statutory provisions as to 
blowing of whistle and absence of neg- 
ligence on its part. Code 1940, Tit. 48, 
§§ 170, 173.—Atlantic Coast Line R. Co. 
v. Flowers, 3 So.2d 21. 

The statute, imposing burden on rail- 
road company in suit for death of per- 
son killed by its locomotive or cars to 
show its compliance with preceding 
statutory requirements and absence of 
negligence on its part, does not place 
on such company burden of proving its 
want of negligence after discovering 
danger of driver of truck, struck by 
train at public road crossing, in action 
against company for his resulting 
death, until plaintiff proves to jury’s 
reasonable satisfaction that defendant 
could have prevented injury by exer- 
cising due diligence after discovering 
decedent’s perilous situation. Code 
1940, Tit. 48, §§ 170, 173.—Atlantic 
Coast Line R. Co. v. Flowers, 3 So.2d 


1977 

Mo.App. In action against railroad 
and operator of motor train for death 
of trailer-truck occupant in collision, 
where speed ordinance offered by plain- 
tiff purported to have been approved on 
March 30, 1925, if it was thereafter re- 
pealed or not in force on day of colli- 
sion, burden was on defendant to so 
show.—Brown v. Alton R. Co., 151 S.W. 


2d 727. 
; § 1979 

C.C.A.11]. Administratrix suing rail- 
road company for death of intestate 
had burden of proving that intestate 
was in exercise of ordinary care for his 
own safety at time and immediately 
before he was struck by locomotive, 
and that company was negligent.—Allen 
y. Pennsylvania R. Co., 120 F.2d 63. 

C.C.A.Minn. 
road for injuries sustained in crossing 
accident, burden of proof on issue of 
contributory negligence was upon rail- 
road.—Duluth, W. & P. Ry. Co. v. 
Zuck, 119 F.2d 74. 

Ala. In action for damage to truck 
struck by train when stalled on grade 
crossing, burden was on plaintiff to 
show that railroad’s engineer discov- 
ered truck stalled on railway crossing 
in time to have stopped, and that he 


In action against rail-. 


RAILROADS 


failed to use all the appliances at hand 
known to skillful engineers to stop the 
train.—Louisville & N. R. Co. v. Grif- 
fin, 198 So. 345. 

Cal.App. In action for death of mo- 
torist who was struck by train at 
street crossing, presumption that 
motorist used due care for his own 
safety was inapplicable where all the 
evidence was to the contrary.—Argo V. 
Southern’ (Pac: Co} 104 -P2dl 77,8 39 
Cal.App.2d 706. 

Cal.App. An automobile driver who 
with occupant was killed in railroad 
erossing accident was presumptively 
using due care, not only for himself, 
but likewise for other occupant.—Boel- 
laard v. Crabbe, 107 P.2d 951, 41 Cal. 
App.2d 792. 

Cal.App. The fact that collision he- 
tween automobile and train occurred, 
or that by adopting some other course 
of action mishap might have been 
avoided, was not determinative of ques- 
tion of negligence.—Cooper v. Southern 
Pac. Co., 111 P.2d 689. 

Mass. In action by motorist for in- 
juries sustained in grade crossing col- 
lision between automobile and _ train, 
burden of proving violation by motorist 
of New Hampshire statute requiring re- 
duction of speed on approaching a 
grade crossing was on railroad com- 
pany, and motorist did not have burden 
of proving that he did not violate the 
statute. Pub.Laws N.H.1926, ec. 249, § 
22.—Copithorn v. Boston & M. R. R., 35 
N.B.2d 254, 309 Mass. 363. 

Minn. In action against railroad to 
recover for death of occupant of auto- 
mobile as result of collision between 
train and automobile at crossing in 
eity, burden was on railroad to show 
that occupant of automobile was guilty 
of contributory negligence.—Lang _v. 
Chicago & N. W. Ry. Co., 295 N.W. 57. 

Mo. In. determining whether truck 
driver colliding with freight train at 
crossing was contributorily negligent, 
presumption could be indulged that 
driver did not intentionally drive 
headlong into train for purpose of kill- 
ing or injuring himself, but presump- 
tion that driver exercised due care 
could be indulged only in absence of 
evidence to contrary.—Zickefoose Vv. 
Thompson, 148 S.W.2d 784. 

N.C. Where “last clear chance doc- 
trine’” is relied on to establish rail- 
road’s liability’ for death, the burden 
is on plaintiff to show by proper evi- 
dence that at time deceased was struck 
by train he was down, or in an appar- 
ently helpless condition on track, that 
engineer saw or, by exercise of ordi- 
nary care in keeping a proper lookout, 
could have seen the deceased in such 
condition in time to have stopped the 
train before striking him, and that the 
engineer failed to exercise such care, 
as the proximate result of which the 
fatal injury occurred.—Mercer v. Powell, 
12 S.B.2d 227, 218 N.C. 642. 

S.C. A railroad company seeking to 
avoid liability for death of motorist 
who was killed at crossing by freight 
train which approached at 35 miles an 
hour and which was hidden by bar- 
rier of box cars on siding was re- 
quired to sustain its affirmative de- 
fense that conduct of motorist amount- 
ed to gross and willful negligence 
contributing to his injury as a proxi- 
mate cause.—Carter v. Atlantic Coast 


Line Raeeon LOuS: Ei 2decki, Loa) USAC. 
Wis. The mere presence of a rail- 


road track is an efficient warning of 
danger, and that warning must be 
reasonably heeded by a person about 
to cross the track, or else he will be 
presumed conclusively, as a matter of 
law, to assume the risk of doing other- 


wise.—Patterson v. Chicago, St. P., 
M. & .O. Ry. Co., 294 N.W. 638, 236 
Wis. 205. 
§ 1983 
Ind.App. Whether driver of bus 


which was struck by train at _ street 
erossing was guilty of contributory 
negligence was not to be determined 
by application of alleged presumption 
that he did not look or if he did look 
that he did not heed what he saw, but 
was to be determined from the evidence, 
and it was the right solely of jury to 


§ 1991 


weigh and determine the evidence.— 
ae R. Co. yv. Lytle, 34 N.E.2d 


Mo. A person driving automobile in 
sight of standing or moving train at 
grade crossing, even at night, cannot 
recover in absence of special circum- 
stances rendering crossing peculiarly 
hazardous, and burden is on such per- 
son or his representatives to show 
such circumstances, and, in absence of 
proof of such character, such person 
will be held guilty of contributory neg- 
ligence on theory that if he had looked 
he could have seen the train and avoid- 
ed the collision.—Zickefoose v. Thomp- 
son, 148 S.W.2d 784. 


§ 1988 
Ga.App. In action for death of 
pedestrian allegedly struck by train, 


where there were no eyewitnesses to 
any collision of train with pedestrian, 
it was competent for plaintiff to show 
by persons who last saw pedestrian 
alive, where pedestrian was and what 
he was doing. Code, § 38-302.—At- 
lanta & W. P. R. Co. v. Lruiteyere 
S.E.2d 273. 

In action for death of pedestrian al- 
legedly struck by train, where there 
were no eyewitnesses to any collision 
of the train with pedestrian, testimony 
of witness that he had a _ conversa- 
tion with unknown man wearing a gar- 
ment answering description of garment 
pedestrian was wearing at the time of 
his death, which conyersation occurred 
at place and time of passing of train, 
in which conversation the unknown 
man stated that he was going to get 
some cows from a man who lived on 
other side of railroad track from 
where conversation took place, was 
admissible, where it was inferable from 
all the evidence that it was pedestrian 
who talked with witness shortly before 
train passed, Code, § 38-302.—At- 
lanta & W.: PB. R. Con veo nuthin 
S$.EH.2d 273. : 

Tenn.App. In action against railroad 
company for death of automobile oc- 
cupant in crossing accident, testimony 
of mayor that mayor and board of 
aldermen had passed resolution request- 
ing company to place signal light at 
the crossing was admissible, to show 
that company had notice that crossing 
was dangerous.—Tennessee Cent. Ry. 
Co. v. Dunn, 145 S.W.2d 543. 

§ 1991 

D.C.1ll. In action for death of 
motorist which resulted from injuries 
sustained in railroad crossing accident, 
evidence of failure of wigwag signal, 
located at crossing, to work on prior 
occasions, within reasonable time be- 
fore occurrence of the accident, was 
admissible as evidence that railroad 
knew or in exercise of reasonable care 
should have known that the wigwag 
was defective and liable to fail in its 
functions.—Spreitler v. Louisville & N. 
R. Co., 386 F.Supp. 117. 

In action for death of motorist which 
resulted from injuries sustained in 
railroad crossing accident, evidence of 
failure of wigwag signal device lo- 
eated at the crossing to work on prior 
occasions, within reasonable time be- 
fore occurrence of accident, was ad- 
missible as evidence tending to dis- 
prove inference from testimony of 
railroad’s witnesses that device must 
have been working on the occasion 
in question because it was inspected 
a short time before and a short time 
after accident and the inspections dis- 
closed no mechanical imperfection.— 
Spreitler v. Louisville & N. R. Co., 36 
F.Supp. 117. 

Utah. Where it was alleged that 
grade crossing collision was caused by 
negligence of railroad in failing to keep 
wig-wag signal in proper repair so 
that it would give reasonable warning 
of the presence of trains upon the 
tracks in the immediate vicinity of 
the crossing, evidence as to various 
failures of the wig-wag signal to 
operate on occasions prior to the ac- 
cident was admissible, since it was 
material to show that device was de- 
fective as well as to show the probabil- 
ity of the railroad having notice of such 
defect.—Parker v. Bamberger, 116 P. 
2d 425. 


witness that he had gone 
ground in proximity to place 
orpse was found, and discover- 
spots that looked like blood spots, 
bones that looked like fragments 
skull, was properly admitted over 
objection that witness’ inspection was 
ade two days after alleged homicide. 
‘lanta. & W..P. R. Co. v. Truitt, 
2d 273. 
Hxclusion of evidence concern- 
istance locomotive headlights 
e seen in cloudy or misty 
some two years after crossing 
nm was not error, where collision 
od on a foggy night, and the 
e was cumulative—Caldwell v. 
ee Co., 10 S.H.2d 680, 218 


§ 1993 
. In action for death of pedes- 
struck by train at public cross- 
ina town, proof that crossing 
e accident occurred was a popu- 
one was proper. Code 1923, § 
— eagle & N. R. Co. v. Martin, 


a 


to) 5 
. In action involving injuries to 
struck by work efigine while 
sing railroad tracks between street 
ngs, exclusion of evidence show- 
condition at some one of three 
i crossings in the vicinity, but 
) one of which it was claimed 
ecident happened, was not error. 
ley v. Maine Cent. R. Co., 18 A.2d 


Where conditions existing at a 
ossing are such ag to render 
sing dangerous to traveling public 
tend to render sounding of whistle 
( inadequate, evidence of such 
ons is admissible, in action in- 
g a grade crossing accident, to 
in determining whether, under 
ircumstances, railroad has_ exer- 
ue caré in giving reasonable and 
warning of approach of train, 
ether degree of care which rail- 
is required to exercise to avoid 
juries at crossing imposes a duty to 
»vide additional safety devices be- 
a question for jury.—Caldwell v. 
= Ry. Co., 10 S.E.2d 680, 218 


§ 1995 ) 
iv. - In action against rail- 
id for death of plaintiff’s son whose 
ae ybile collided with train at a 
sing within a city, testimony re- 
ecting timber and underbrush along 
‘oad right of way which allegedly 
ucted view of occupants in auto- 
bile was admissible, on issues such 
ilure to maintain a watchman and 
tic bell at crossing.—Wichita 
is & S. R. Co. v. Hesson, 151.S.W. 
at error dismissed, judgment cor- 


4. § 1996 
e. The function of gates at rail- 
d crossing is to protect those using 
articular crossing where the gates 
installed but the failure to main- 
n gates at a crossing has no bear- 
ng on issue of negligence with regard 
(0 an accident occurring elsewhere, and 
‘vidence regarding crossing where ac- 
cident did not happen is inadmissible 
‘ § irrelevant and immaterial.—Willey 
_v. Maine Cent. R. Co., 18 A.2d 316. 
Tenn.App. In action for injuries 
sustained by boy whose bicycle was 
struck by train at railroad crossing 
which the physical facts disclosed was 
not an extrahazardous crossing, where- 
in boy testified that he saw the train 
and heard whistle, refusal to allow 
cok aintiff to examine witnesses concern- 
g other nearby crossings where the 
ilroad did not have watchmen, gates 
d other warning signals was not 
error.—Haynes y. ‘Tennessee Cent, R. 
Co., 150 S.W.2d 1078. 
See Bagles y. C. N. R. [1941] 2 Dom. 
: R, 744, 
reg Bt § 2003 
Ohio App. In automobile guest’s ac- 
tion against railroad for injuries re- 
ceived in grade crossing accident, it 
wag not error, after hearing evidence 
upon reasonableness of ordinance, to 
exclude from evidence an ordinance 


time 
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A 
cu 


na of pedes-— 
dly struck by train, tes- 


imit for | 
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pp. : - Marte 
! y § 2011 ceateey Y 
C.C.A.Pa, In action for injuries sus- 


tained by the plaintiff who was struck 
by train, evidence concerning plain- 
tiff’s intoxication at time of accident 
was admissible on issue of degree of 
eare which the plaintiff in his drunk- 
en condition could be deemed to have 
exercised, even though he was struck 
while crossing tracks as he contended. 
—Hadley v. Baltimore & O. R. Co., 120 
F.2d 993. 

In action for injuries sustained by 
plaintiff when he was struck by a train 
wherein the fact that plaintiff was in- 
toxicated at time of accident was fully 
established by the evidence, testimony 
eoncerning plaintiff’s tendency to fall 
down when he became intoxicated was 
admissible on issue concerning whether 
the plaintiff had fallen down and was 
lying beside the railroad tracks at the 
time he was struck as contended by 
the railroad._Hadley vy. Baltimore & O. 
R:;Co.,.120 F.2d.993. 

§ 2014 

C.C.A.Ind. In action against rail- 
road by occupant of automobile which 
was struck by train at crossing, to 
recover for personal injuries, evidence 
was insufficient to establish railroad’s 
negligence.—Constantine v. Pennsyl- 
vania R. Co., 114 F.2d 271. 

Ala. In action against railroad com- 

pany for death of driver of truck, 
struck by defendant’s train at public 
road crossing, credibility of locomotive 
engineer’s testimony as to his and de- 
ecedent’s acts before collision was for 
jury, and such testimony should be 
considered in light of engineer’s inter- 
est and relation to transaction.—Atlan- 
tic poset Line R. Co. v. Flowers, 3 So. 
2d 21. 
Ala.,App. Evidence supported judg- 
ment in favor of automobile guest 
against railroad company for injuries 
sustained in crossing collision.—South- 
ern Ry. Co. v. Milan, 199 So. 708, 29 
Ala.App. 590, reversed 199 So. 711, 240 
Ala. 333. 

Fla. One damaged as result of a 
railroad crossing accident cannot re- 
cover unless it 1s made to appear from 
the evidence that the railroad was guil- 
ty of negligence in failing to observe 
some duty which it owed to the pub- 
lic in general, or to the individual in 
particular, and that such failure was 
the proximate cause of the injury,— 
Powell v. Gary, 200 So. 854. 


Ga.App. In action against’ railroad 
company for injuries to driver of au- 
tomobile struck by defendant’s train 
at street crossing, it was jury’s prov- 
ince to consider facts to which plain- 
tiff testified on basis of opinions con- 
ceived out of swiftly moving objects 
and events on semi-dark misty and 
rainy morning, rather than careful, 
deliberate measurements with scientific 
instruments, in light of all circum- 
stances, considering witness’ credibility 
and whether plaintiff was impeached 
by his evidence on former trial. West- 
ern & Atlantic R. R. v. Mathis, 10 S. 


‘EH.2d 457. 


Ga.App. Evidence was insufficient to 
sustain verdict for railroad company 
sued for death of plaintiff’s husband in 


crossin collision between train and 
automobile—Chandler v. Pollard, 12 
S8.H.2d 190. } 


Il.App. Where side windows of mo- 
torist’s automobile on a cold morning 
were frosted over so that motorist 
could see only through windshield and 
motorist proceeded to drive automobile 
slowly across railroad tracks in front 
of approaching train which he did not 
see, and engineer on train applied 
brakes but could not stop train before 
side of engine struck rear portion of 
motorist’s automobile causing it to skid 
and turn about in street, but not over- 
turning, and railroad did not violate 
any of rules of the State Commerce 
Commission in failing to have auto- 
matie signal device at crossing, evi- 
dence was not sufficient to authorize 
motorist to recover for injuries sustain- 


La.App. 
sulting from crossing collision of au- 
tomobile and train, evidence showed 
that crossing was in a fair, average 
condition and passable, and that in 
maintenance of crossing defendant was 
guilty of no negligence that_proximate- 
ly caused the collision—McClain v. 
Missouri Pac. R. Co., 200 So. 57. 

In actions for deaths of motorist and 
passenger resulting from railroad 
crossing collision, evidence showed that 
rolling equipment was in good order, 
that. train was operated in a careful, 
prudent manner, and that everything 
possible was done to avert the collision 
after the engineer discovered or should — 
have discovered peril of automobile 
and that defendant was guilty of no 
negligence that proximately caused the 
collision.—McClain vy, Missouri Pac. R. 
Co., 200 So. 57. ie 

Miss. In motorist’s action for dam- 
ages sustained in collision with train 
at crossing, possibilities and conjec- 
ture are excluded in determining the 
quantum of proof.—New Orleans & N. 

. Co. v. Burge, 2 So.2d 825. 

N.Y. Evidence supported judgment 
against railroad for injuries sustained — 
by automobile guest when automobile 
in which she was riding was driven 
off highway at approach to bridge 
which railroad had erected to carry 
highway over its tracks.—Sturman v. 
New York Cent. R. Co., 28 N.E.2d 720, 
283 N.Y. 709, affirming 17 N.Y.S.2d 876, 
258 App.Div. 948. n 

Okl. In action against railway com- 
pany’s_ trustees for death of driver of 
automobile struck by train at railway 
crossing, evidence held sufficient to sus- 
tain jury’s verdict for plaintiff—Kurn 
v. Freeman, 113 P.2d 194. 

Tenn.App. In action against railroad — 
company for death of automobile oc- 
cupant in crossing accident, evidence 
sustained recovery under counts alleg- 
ing that train was being operated at a 
dangerous. speed without giving warn- 
ing of its approach to known-dangerous 
crossing, that speed of train exceeded 
limits fixed by ordinance, that a look- 
out ahead was not maintained, and 
that company failed to employ every 
poee le means to stop the train. Code 

932, § 2628(3, 4).—Tennessee Cent. Ry. 
Co. v. Dunn, 145 S.W.2d 543. 


Tex.Civ.App. Where automobile oc- 
cupants were familiar with heavily 
traveled railroad crossing, and view 
was not obstructed by a _ signboard 
which was 75 feet from the crossing 
setting back some 35 feet from center 
of the road, and automobile occupant 
noticed railroad engine with headlight 
butted against box car which it was 
pushing towards crossing and thought 
that train might be near or on the 
erossing, at which there was a stat- 
utory crossing sign and an automatic 
illuminating highway sign showing red, 
evidence was not sufficient to show 
that crossing was “unusually danger- 
ous” or “extrahazardous’”’ as a night- 
time crossing, so as to authorize au- 
tomobile occupant to recover for inju- 
ries sustained in collision with train 
on crossing on ground that railroad 
failed to use extraordinary means of 
giving notice of trains on crossing.— 
Texas & N. O. R. Co. v. McMahan, 144 
S.W.2d 1019. 


Wis. In action against’ railroad for 


“personal injuries sustained when plain- 


tiff was struck by switch engine near 
railroad station while crossing track, 
allegedly to deliver a message and 
money to a passenger on a train stand- 
ing on a main track, evidence estah- 
lished that plaintiff was on railroad's 
premises by an implied invitation, and 
that consequently railroad owed plain-— 
tiff the duty to exercise ordinary care. 
—Patterson vy, Chicago, St. M. & 


be. 


ay 
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Die Ry: §Co.,, 294 N.W., -63,.. 236 Wis. 
& § 2015 
Ark. In action by pedestrian against 


railroad to recover for personal inju- 
ries sustained when train ran over 
pedestrian’s foot when he fell down on 
track while crossing tracks at night, 
evidence established that pedestrian’s 
Own gross negligence was the sole 
proximate cause of his injury.—Mis- 
souri Pac. R. Co. vy. King, 143 S.W.2d 
55, 200 Ark. 1066. 

Idaho. In action for injuries sus- 
tained by driver of small delivery truck 
in collision with switch engine at 
crossing, evidence supported conclusion 
that defendants were guilty of negli- 
gence which was the proximate cause 
of injury, in failing to give statutory 
warning signal upon approaching cross- 
ing. Code 1932, § 60-412.—Department 
of Finance of State v. Union Pac, R. 
€o:, 104 Pi2d 1110. 

Tex.Civ.App. Evidence that driver of 
automobile in which plaintiffs’ daugh- 
ter was riding as a guest when struck 
and killed by train was guilty of con- 
tributory negligence, although such 
negligence was not imputable to plain- 
tiffs’ decedent, served to prove that the 
crossing at which accident occurred 
eould have been safely made with the 
exercise of due care and would not 
sustain judgment for plaintiffs on 
ground of alleged negligence of rail- 
road in failing to maintain extraordi- 
nary signals at  crossing.—Wichita 
Falls & Southern R. Co. v. Anderson, 
144 §.W.2d 441, error dismissed, judg- 
ment correct. 

Evidence that driver of automobile, 
in which plaintiffs’ daughter was riding 
as a guest when struck by a train at 
erossing in town and killed, had am- 
ple warning of train’s approach but 
was driving too rapidly to stop and 
attempted to avoid collision by turn- 
ing onto track ahead of train when it 
was already blocking the crossing, thus 
indicating that presence of extraordi- 
nary signals would not have prevented 
the collision, would not support a judg- 
ment for plaintiffs based on railroad’s 
alleged negligence in failing to main- 
tain such signals at the crossing.— 
Wichita Falls & Southern R. Co. v. An- 
derson, 144 S.W.2d 441, error dis- 
missed, judgment correct. 

Wis. In action against railroad for 
personal injuries sustained when plain- 
tiff was struck by switch engine near 
railroad station while crossing track, 
allegedly to deliver a message and 
money to a passenger on a train stand- 
ing on a main track, it was within 
jury’s province. under the evidence, to 
find that railroad was causally negli- 
gent in failing to provide a guard near 
crosswalk for purpose of signaling the 
engineer of the switch engine of his 
safe approach thereto, and of warning 
persons walking between station and 
train standing on main track of the 
approach of the switch engine.—Pat- 
terson v. Chicago, St. P., M. & O. Ry. 


Co., 294 N.W. 68, 236 Wis. 205. 
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Fla. One damaged as result of a 


railroad crossing accident cannot recov- 
er unless it is made to appear from 
the evidence that the railroad was guil- 
ty of negligence in failing te observe 
some duty which it owed to the public 
in general, or to the individual in par- 
ticular, and that such failure was the 
proximate cause of the injury.—Powell 
v. Gary, 200 So. 854. 

La.App. In actions for deaths re- 
sulting from crossing collision of au- 
tomobile and train, evidence showed 
that crossing was in a fair, average 
condition and passable, and that in 
maintenance of crossing defendant was 
guilty of no negligence that proxi- 
_ mately caused the collision.—McClain 

v. Missouri Pac. .R. Co.,-200 So, 57, 

In actions for deaths of motorist 
and passenger resulting from railroad 
crossing collision, evidence showed that 
rolling equipment was in good order, 
that train was operated in a careful, 
prudent manner, and that everything 
possible was done to avert the colli- 
sion after the engineer discovered or 
should have discovered peril of auto- 
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mobile and that defendant was guilty 
of no negligence that proximately caus- 
ed the collision—McClain y. Missouri 
Pac. R. Co., 200 So. 57. 

Miss. In motorist’s action for inju- 
ries sustained in collision with the side 
of a train at crossing, where noise or 
roar of train was distinctly heard by 
motorist’s witness who was more than 
a mile and a half away, but motorist 
who was familiar with the crossing did 
not observe train until he was within 
five feet of it, notwithstanding the 
gleam of large electric headlight in 
drizzling rain, failure to ring bell or 
blow whistle was not a “proximate 
cause” or “contributing cause’ and evi- 
dence did not sustain verdict for motor- 
ist—New Orleans & BH Cogn: 
Burge, 2 So.2d 825. 

Neb. In action by automobile guest 
against railroad for injuries sustained 
when automobile in which she was 
riding collided at night with a stand- 
ing freight train which was blocking 
highway crossing, evidence was insuffi- 
cient to establish negligence on part 
of railroad, which was proximate cause 
Re anges v. Lowden, 299 


Tenn.App. In action for injuries 
sustained by boy whose bicycle was 
struck by train at railroad crossing, 
evidence established that railroad sub- 
stantially complied with statute pro- 
viding that tracks should not obstruct 
travel on highway, street, ete., and 
failed to show that any projection of 
the rail caused the accident. Code 
1932, § 4006—Haynes v. Tennessee 
Cent. Ry. Co., 150 S.W.2d 1078. 

Yex.Com.App. In action against rail- 
road and truck owner for death of rail- 
road car inspector resulting when 
fruck struck tank car on which in- 
spector was riding in country in day- 
time, wherein railroad contended that 
truck driver’s negligence in not yield- 
ing crossing to train was sole proxi- 
mate cause of collision, evidence that 
dangerous crossing with which train 
operators were familiar was not flagged 
as required by rule of railroad, and 
that train operators saw truck ap- 
proaching about three-fourths of a mile 
away at speed of about 60 miles per 
hour before train was started across 
highway, sustained finding that viola- 
tion of flag rule was negligence which 
train operators could reasonably have 
anticipated might result in a collision. 
—Missouri, K. & T. R. Co. of Texas 
v. McKinney, 145 S.W.2d 1081, aftirm- 
ing 126 S.W.2d 789. 

Tex.Civ.App. Evidence warranted 
conclusion that railroad was not guilty 
of negligence which proximately caused 
the death of plaintiff’s son when son’s 
automobile collided with train while 
erossing tracks in a town at night.— 
Wichita Falls & 8. R. Co. v. Hesson, 
151 S.W.2d 270, error dismissed, judg- 
ment correct. 


W.Va. Evidence was insufficient to 
show that negligence of trolley car op- 
erator proximately caused _ collision 
with truck at crossing after trolley car 
had emerged from bridge, but showed 
on the contrary that collision’ resulted 
from truck driver’s negligence.—Tri- 
City Traction Co. v. Shepherd, 15 S. 
H.2d 592. 
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Neb. In action by automobile guest 
against railroad for injuries sustained 
when automobile in which she was 
riding collided at night with a standing 
freight train which was blocking high- 
way crossing, evidence was insufficient 
to establish negligence on part of 
railroad, which was proximate cause 


of accident.—Sailors v. Lowden, 299 
N.W. 510. 
Okl. In action by motorist against 


railroad to recover for injuries sus- 
tained by motorist when his automobile 
stalled on tracks at crossing and he 
threw himself from the automobile as 
quickly as he could, but train ran over 
both of his feet, evidence sustained 
jury’s finding as to primary negligence 
of railroad.—Kurn vy. Campbell, 112 
P.2d 386. 

Tenn.App. In action for injuries sus- 
tained by boy whose bicycle was 


§ 2018 
struck by train at railroad crossing, 
evidence established that railroad sub- 
stantially complied with statute pro- 
viding that tracks should not obstruct 
travel on highway, street, ete., and 
failed to show that any projection of 
the rail caused the accident. Code 
1932, § 4006.—Haynes v. Tennessee 
Cent. Ry. Co., 150 S.W.2d 1078. 

Tex.Civ.App. Evidence warranted con- 
elusion that railroad was not guilty of 
negligence which proximately caused 
the death of plaintiff's son when son’s 
automobile collided with train while 
crossing tracks in a town at night.— 
Wichita Falls & S. R. Co. v. Hesson, 
151 S.W.2d 270, error dismissed, judg- 
ment correct. 
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Cal.App. In action for death of mo- 
torist whose automobile was struck by 
train on heavily traveled railroad cross- 
ing which was usually protected by 
mechanical warning devices, including 
gates, evidence showing that because 
of storm crossing watchman failed to 
operate gates and signal devices and 
did not give ample warning to motorist 
of approach of train, and establishing 
that train was traveling at speed of 40 
miles per hour at time of the collision 
was sufficient to establish negligence of 
railroad so as to sustain judgment for 
the plaintiffs —Gallo v. Southern Pac. 
Co.,: 110 P.2d, 1062- 

Ga.App. In action against railroad 
company for injuries sustained in col- — 
lision between plaintiff’s automobile — 
and defendant’s train, plaintiff's evi- 
dence that train was moving at 55 to 
60 miles an hour over much used street 
crossing in city of 11,000 population at 
about 6:45 o’clock in half dark, misty. 
and rainy morning when factory whis- 
tles were customarily blown and that it 
approached crossing around curve with- 
out assistance of crossing watchman or 
electric warning device and without 
ringing bell, made prima facie case of 
defendant’s negligence, and presented 
question for jury as to proximate cause 
of injuries where evidence authorized 
finding that plaintiff, approaching 
crossing at speed of 15 to 20 miles per 
hour, applied brakes on seeing train 
and stopped automobile completely.— 
Western & Atlantic R. R. y. Mathis, 10 
S.H.2d 457. 

Idaho, In aetion for injuries sus- 
tained by driver of small delivery truck 
in collision with switch engine at cross- 
ing, evidence supported conclusion that 
defendants were guilty of negligence 
which was the proximate cause of in- 
jury, in failing to give statutory warn- 
ing signal upon approaching crossing. 
Code 1932, § 60-412.—Department of 
Finance of State v. Union Pac. R. Co., 
104 P.2d 1110. 

Ill.App. Where side windows of mo- 
torist’s automobile on a cold morning 
were frosted over so that motorist 
could see only through windshield and 
motorist proceeded to drive automo- 
bile slowly across railroad tracks in 
front of approaching train which he 
did not see, and engineer on train ap- 
Red brakes but could not stop train 

efore side of engine struck rear por- 
tion of motorist’s automobile causing 
it to skid and turn about in street, 
but not overturning, and railroad did 
not violate any of rules of the State 
Commerce Commission in failing to 
have automatic signal device at cross- 
ing, evidence was not sufficient to au- 
thorize motorist to recover for injuries 
sustained in  collision.—Chucklin — y. 
eweens 382 N.H.2d 672, 309 Ill.App. 


Ind.App. In action for death of boy 
who was struck by train, wherein phain- 
tiff alleged excessive speed, failure to 
give timely warning, failure to lower 
crossing safety gates, and obstruction 
of view of crossing, evidence supported 
verdict denying recovery.—Henry_ v. 
Baltimore & O. R. Co., 33 N.H.2d 828. 

Minn. In action against railroad by 
occupant of automobile for injuries 
sustained when the automobile collided 
with side of train at crossing during 
foggy night, evidence of occupant of 
automobile was insufficient te establish 
a custom on part of train crews oper- 
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cross the crossing to put out 
as a warning that’ the crossing 
eing used by _ train.—Rhine v. 

M. & I. R. Ry. Co. 297 N.W. 


do , 

N.H. In actions involving collision 
railroad crossing, evidence was in- 
ficient to authorize finding that rail- 
owed duty of special crossing pro- 
n.—Gillingham v. Boston & M. R. 
1 A.2d 174. 
ex.Com.App. In action against rail- 
and truck owner for death of rail- 
car inspector resulting when truck 
ek tank car on which inspector 
riding in country in daytime, 
rein railroad contended that truck 
rs negligence in not yielding 
ing to train was sole proximate 
use of collision, evidence that danger- 


were familiar was not flagged as 
© uired by rule of railroad, and that 
‘ain operators saw truck approaching 
é t three-fourths of a mile away at 
of about 60 miles per hour be- 
ain was started across highway, 
ined finding that violation of flag 
A 2 was negligence which train op- 
erators could reasonably haye antici- 
ed might result in a collision.—Mis- 
ari, K. & T. R. Co. of Texas v. Mc- 
inney, 145 S.W.2d 1081, affirming 126 
2d 789. 
Civ.App. Evidence as to _ trees 
rush on right of way obstructing 
ytorist’s view at railroad crossing in 
town at which plaintiffs’ daughter was 
led was not sufficient to raise issue 
; to whether the crossing was so mex 
aordinarily dangerous’ as to require 
lroad to maintain there an automat- 
bell, a wigwag, or a watchman, nor 
support judgment for plaintiffs 
d on railroad’s failure to maintain 
e or another of such warnings.— 
ichita Falls & Southern R. Co. v. An- 
on, 144 S.W.2d 441, error dismissed, 
ent correct. ; 
ex.Civ.App. In action for injuries 
tained by truck occupant in colli- 
ith freight train on dark, foggy 


, showed that wig- 
signaling device was installed at 
crossing, finding that wig-wag posts 
ere not there was not sustained by 
he evidence, notwithstanding evidence 
t occupant did not see them.—Texas 
N. Co. v. Haney, 144 8.W.2d 
, error dismissed, judgment correct. 
, In action for injuries 
tained by truck occupant in colli- 
m with freight train, where evidence 
several disinterested witnesses and 


as blown and bell was rung, finding 
at whistle was not blown and that 
1 was not rung was not sustained 
by the evidence, notwithstanding evi- 
dence that occupant did not hear whis- 

tie or bell—Texas & N. O. BR. Co. Vv. 
Beoaaney, 144° S.W.2d 677, error  dis- 
missed, judgment correct. 

‘Wis. In action against railroad for 
personal injuries sustained when plain- 
tiff was struck by switch engine near 
railroad station while crossing track, 
allegedly to deliver a message and 
money to a passenger on a train stand- 
ing on a main track, it was within 
_ jury’s province, under the evidence, to 
y find that railroad was causally negli- 
gent in failing to provide a guard 
near crosswalk for purpose of signaling 
the engineer of the switch engine of 
his safe approach thereto, and ef warn- 
ing persons walking between station 
and train standing on main track of 
z the approach of the switch engine.— 
Patterson y. Chicago, St. P., M. & O. 
meyer Oo., 294 N.W. 63, 236 Wis. 205. 
aM § 2019 

_. €.C.A.Ga. Evidence held to author- 
lze recovery from railroad for death 
f one run over by train, on ground 
of negligence in running at excessive 
speed over public crossing without 
ringing bell and in failing to keep 
lookout.—Southern Ry. Co. v. Wood, 
116 F.2d 274. 

Cal.App. In action for death of mo- 
torist whose automobile was struck by 
train on heavily traveled railroad cross- 
ing which was usually protected by 


TS sane ey . 
ORALL ROA 
. 4 ae iol ete Le 
mechanical warning 
gates, evidence show 


storm crossing wa 


approach of train, 
that train was traveling at speed of 40 
miles per hour at time of the collision, 
was sufficient to establish negligence of 
railroad so as to sustain judgment for 
the plaintiffs.—Gallo v. Southern Pac. 
ConmilomeZanhUoee 

Evidence showing that train was pro- 
ceeding over heavily traveled crossing 
within city limits during a_ severe 
storm at speed of at least 40 miles per 
hour at time the train struck automo- 
bile was sufficient to warrant giving 
of instruction regarding necessity for 
operating train at a speed which was 
reasonable in view of all circumstances, 
and to support a finding of negligence 
on part of railroad.—Gallo v. Southern 
Pac: Co., 110 P.2d 1062: 

Ga.App. In action against railroad 
company for injuries sustained in colli- 
sion between plaintiff's automobile and 
defendant’s train at street crossing, tes- 
timony of defendant’s agents that train 
was running at speed exceeding limi- 
tation fixed by city ordinance conclu- 
sively established defendant’s negli- 
gence per se.—Western & Atlantic R. R. 
v. Mathis, 10 S.E.2d 457. 

In action against railroad company 
for injuries sustained in collision be- 
tween plaintiff's automobile and de- 
fendant’s train, plaintiff’s evidence that 
train was moving at 55 to 60 miles an 
hour over much used street crossing 
in city of 11,000 population at about 
6:45 o’clock in half dark, misty and 
rainy morning when factory whistles 
were customarily blown and that it ap- 
proached crossing around curve without 
assistance of crossing watchman or 
electric warning device and without 
ringing bell, made prima facie case of 
defendant’s negligence, and presented 
question for jury as to proximate cause 
of injuries, where evidence authorized 
finding that plaintiff, approaching 
crossing at speed of 15 to 20 miles per 
hour, applied brakes on seeing train 
and stopped automobile completely.— 
Western & Atlantic R. R. v. Mathis, 10 
S.H.2d 457. 


Ind.App. In action for death of boy 
who was struck by train, wherein plain- 
tiff alleged excessive speed, failure to 
give timely warning, failure to lower 
crossing safety gates, and obstruction 
of view of crossing, evidence supported 
verdict denying recovery.—Henry v. 
Baltimore & O. R. Co., 33 N.H.2d 828. 

N.H. Evidence would not authorize 
finding that train which collided with 
automobile at crossing was being oper- 
ated at negligent speed, notwithstand- 
ing driver’s testimony that train trav- 
eled twice distance of automobile be- 
tween time driver applied brakes and 
time automobile came to stop on cross- 
ing, and that speed of automobile was 
between 25 and 30 miles an hour when 
driver saw train and BPP HSAs Drakes 


Gillingham v. Boston & M, Rimoil 
A.2d 174. 
Tenn.App. In action against railroad 


company for death of automobile oc- 
cupant in erossing accident, evidence 
sustained recovery under counts al- 
leging that train was being operated 
at a dangerous speed without giving 
warning of its approach to known 
dangerous crossing, that speed of train 
exceeded limits fixed by ordinance, that 
a lookout ahead was not maintained, 
and that company failed to employ 
every possible means to stop the train, 
Code 1932, § 2628(8, 4).—Tennessee 
Cent. Ry. Co. vy. Dunn, 145 S8.W.2d 543. 

Tex.Civ.App. In action for injuries 
sustained by truck occupant in colli- 
sion with freight train, finding on issue 
of excessive speed at which train ap- 
proached crossing was not wholly spec- 
ulative, though court in charge to jury 
gave no criterion to apply in deciding 
the issue—Texas & N. O. a OsaeVe 
Haney, 144 S.W.2d 677, error dis- 
missed, judgment correct. 
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C.C.A.Ga. Evidence held to author- 

ize recovery from railroad for death 
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ringing bell and in failing 
lookout.—Southern Ry. Co. _ 
116 B20) 274;""- Ly SPS ety ae 

D.C.Pa. In motorist’s action for in- _ 
juries sustained when struck by loco- 
motive at grade crossing when locomo- 
tive was engaged in a backward move- 
ment, where there was direct evidence ; 
for. motorist that engine was traveling ps | 
without lights and gave no signals, 
evidence supported verdict for motor- 
ist—Katz v. Delaware & H. R. Corpo- 
ration, 38 F.Supp. 698. 

Cal.App. In action for personal inju- 
ries and property damage sustained in 
collision between automobile and train, 
evidence sustained implied findings of 
jury that operators of train were negli- 
gent in not giving warning signals and 
in proceeding without lights on loco- 
motive tender which was the foremost 
car,—Cooper v. Southern Pac. Co., 111 
P.2d 689. 

La.App. In actions for deaths re- 
sulting from crossing collision of au- 
tomobile and train, evidence showed 
that engineer set automatic bell to 
ringing and commenced sounding of 
regular crossing signal with dual horn, 
audible from a _ great distance, when 
the train was 1,320 feet south of cross- 
ing.—McClain v. Missouri Pac. R. Co., 

200 So. 57. 

Mo. Failure of railroad to keep } 
proper lookout required under Arkan- 
sas statute may be shown by circum- 
stantial evidence. Pope’s Dig. Ark. § 
11144.—McGlothin vy. Thompson, 148 S. 
W.2d 558. 7 

N.H. In actions involving collision 
at railroad crossing, testimony of wit- 
nesses other than driver of automobile 
would not authorize finding that plain- 
tiff had any significant evidence of fail- 
ure to give train signals prescribed by 


statute. Pub.Laws 1926, c. 249, § 23.— 
Gillingham v. Boston & M. eee. 
A.2d 174. 

Pa.Super. In action against railroad 


company for damages to automobile 
which stalled on private railway cross- 
ing and was run into by train, evidence 
warranted recovery on ground that en- 
gineer was negligent in that engineer 
saw or should have seen automobile 
on tracks in time to have stopped train. 
—Naugle v. Reading Co., 21 A.2d 109. 
145 Pa.Super. 341. 

Tenn.App. In action against rail- 
road company for death of automobile - 
occupant. in crossing accident, evidence 
sustained recovery under counts alleg- 
ing that train was being operated at a 
dangerous speed without giving warn- 
ing of its approach to know dangerous ¢ 
crossing, that speed of train exceeded 
limits fixed by ordinance, that a look- 
out ahead was not maintained, and that 
company failed to employ every possi- 
ble means to stop the train. Code 
1932, § 2628(3, 4).—Tennessee Cent. 
Ry. Co. v. Dunn, 145 S.W.2d 548. 


. § 2022 

C.C.A.Minn. Evidence supported con- 
clusion that plaintiff, who was riding 
in rear seat of automobile when auto- 
mobile ran into defendant’s train on a 
crossing at night, during a fog, was 
not guilty of contributory negligence ] 
precluding plaintiff from recovering 
from defendant for injuries sustained. 
—Duluth, W. & P. Ry. Co. v. Zuck, 119 
F.2d 74. 

Ala. In action for death of pedes- 
trian struck by train at public cross- 
ing in a town, jury could reasonably 
infer that engineer, who was looking 
ahead with unobstructed view for 200 
feet, saw pedestrian as she walked on 
the highway and as she turned toward 
the crossing, notwithstanding  en- 
gineer’s testimony that he did not see - 
pedestrian at any time as she was 
approaching the crossing. Code 1923 
§ 5696.—Louisville & N. R, Co. vy. 
Martin, 198 So. 141. 

_Ala. In motorist’s action for inju- 
ries sustained in grade crossing colli- 
sion, evidence that engineer at a dis- 
tance of 300 feet from crossing was in é 
the window with his face toward the 


crossing might justify an inference that P 


\ 
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engineer was looking ahead but did 
not meet the burden of showing that 
motorist’s peril was actually discov- 
ered by the engineer in time to have 
averted collision by use of all means 
at engineer’s command.—Johnson v. 
Louisville & N. R. Co., 198 So. 350. 

Ala. In action against railroad com- 
pany for death of driver of truck, 
struck by defendant’s train at public 
road crossing, credibility of locomotive 
engineer's testimony as to his and de- 
cedent’s acts before collision was for 
jury, and such testimony should be 
considered in light of engineer’s inter- 
est and relation to transaction.—Atlan- 
tic Coast Line R. Co. v. Flowers, 3 
So.2d 21. 

App.D.C. In action for wrongful 
death of motorist in collision at cross- 
ing between automobile and_ train, 
where it was alleged that warning 
lights and bells at crossing were not 
operating, and motorist was familiar 
with the crossing, jury was entitled to 
consider motorist’s possible reliance 
on the signals together with other evi- 
dence, largely circumstantial, in deter- 
mining whether motorist was contribu- 
torily negligent.—Baltimore & O. R. R. 
v. Corbin, 118 F.2d 9. 

Ga.App. In action for death of mo- 
torist in collision with passenger train 
at railroad crossing, evidence sustained 
finding, in support of verdict denying 
recovery, that motorist was killed as 
result of his failure to exercise ordi- 
nary care under the circumstances.— 
Edwards v. Atlanta, B. & C. R. Co., 10 
S.E.2d 449. 

Ga.App. Evidence established as a 
matter of law that the “proximate 
cause” of damage to an automobile was 
the negligence of the driver of the au- 
tomobile in failing to use ordinary care 
to avoid contact with backing engine at 
night in driving the automobile into a 
place of danger.—Southern Ry. Co. v. 
Maddox, 11 S.E.2d 501. 


La.App. In actions for deaths of 
motorist and passenger resulting from 
railroad crossing collision, evidence 


showed that rolling equipment was in 
good order, that train was operated in 
a careful, prudent manner, and that 
everything possible was done to avert 


the collision after the engineer discov- 


.Co., 


ered or should have discovered peril 
of automobile and that defendant was 
guilty of no negligence that _proximate- 
ly eaused the collision.—McClain v. 
Missouri Pac. R. Co., 200 So. 57. 

Mo. Administratrix could not re- 
cover from railroad for death of motor- 
ist if evidence of contributory negli- 
gence left no room for difference of 
opinion and brought all reasonable 
minds to conclusion that motorist at 
time and place of injury failed to ex- 
ercise highest degree of care under 
the circumstances. Mo.St.Ann. § 3263, 
p. 3371. itzpatrick v. Kansas City 
Southern Ry. Co., 146 S.W.2d 560. 

In action for death of motorist 
whose automobile ran into side of 
freight train at crossing, evidence es- 
tablished that motorist knew of cross- 
ing and that he was approaching it, 
so as to require of him the highest 
degree of care under the particular 
circumstances. Mo.St.Ann. §§ 3263, 
7775, pp. 8371, 5197.—Fitzpatrick v. 
Kansas City Southern Ry. Co., 146 
S.W.2d 560. 

Mo. In action for death of motorist 
whose automobile ran into side of 
freight train at crossing, evidence for 
administratrix showing | that atnios- 
phere on night of accident and in 
vicinity of crossing was foggy and 
smoky, and that motorist did not 
slacken his speed of about 20 miles an 
hour as he approached the crossing al- 
though he was aware of its existence 
but drove through dense fog and smoke 
for approximately 200 feet before col- 
liding with freight car, barred re- 
covery on ground of contributory neg- 
ligence for failure to exercise the 
“highest degree of care” under the cir- 
cumstances, irrespective of railroad’s 
negligence as to signals. Mo.St.Ann. 
§§ 3263, 7775, pp. 3371, 5197.—Fitz- 
patrick v. Kansas City Southern R, 
146 S.W.2d 560. 
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Mo. In action against railroad under 
Arkansas statutes for death of automo- 
bile passenger killed in crossing colli- 
sion, evidence, considered most favora- 
bly to plaintiff, conclusively showed 
that passenger and his minor son who 
was driving automobile for him were 
negligent, but such contributory negli- 
gence was not an absolute defense un- 
less it was equal to or greater than 
railroad’s negligence. Pope’s Dig. Ark. 
§$§ 1277, 1278, 11153.—McGlothin v. 
Thompson, 148 S.W.2d 558. 

Mo.App. Evidence that motorist, 
familiar with an Illinois railroad cross- 
ing, looked in direction of approaching 
train but failed to see it though his 
view was unobstructed, and that train 
was plainly visible and headlight on 
train could not be mistaken for street 
lamp in village three-fourths of a mile 
away, warranted: finding as a matter 
of law that motorist was guilty of 
negligence precluding recovery for in- 
juries sustained in collision at cross- 
ing, notwithstanding that there was 
testimony that railroad employees did 
not give warning’ signals.—Kuba_ v. 


ay York Cent. R. Co., 143 S.W.2d 
Tex.Com.App. Evidence that _ fire- 
man, when locomotive was within 50 


feet of railroad crossing, saw head- 
lights of automobile as it was ap- 
proaching crossing over which locomo- 
tive was backing at a time when auto- 
mobile was more than 100 feet away, 
was insufficient to warrant imposition 
of liability upon railroad for motorist’s 
injuries under ‘discovered peril doc- 
trine’, where motorist testified that he 


was driving automobile at 20 miles an: 


hour and could have stopped automo- 
bile within 20 feet——Panhandle & S. F. 
Ry. Co. v. Napier, 143 S.W.2d 754, re- 
versing 117 S.W.2d 826. 

W.Va. Evidence was insufficient to 
show that negligence of trolley car 
operator proximately caused collision 
with truck at crossing after trolley 
car had emerged from bridge, but 
showed on the contrary that collision 
resulted from truck driver’s negligence. 
Tri-City Traction Co. v. Shepherd, 15 
S.E.2d 592. 

§ 2023 

Cal.App. In action for personal inju- 
ry and property damage sustained in 
collision between automobile and train, 
evidence was sufficient to warrant find- 
ing of jury that motorist performed 
duty to look and listen before crossing 
track. Vehicle Code, §§ 618, 632, 649, 
St.1935, pp. 201, 205, 212.—Cooper v. 
Southern Pac. Co., 111 P.2d 689. 

Ky. Evidence that pedestrian step- 
ped in front of an approaching train 
which she might have observed had 
she looked before placing herself in 
a position of peril, and that point at 
which she stepped upon track was so 
close to approaching train that it 
would have been impossible for those 
in charge of it to avoid striking her, 
established as matter of law that 
“proximate cause” of injuries received 
by pedestrian was her own negligence, 
which barred recovery for pedestrian’s 
death, irrespective of any omission or 
failure of duty on part of_trainmen.— 
Louisville & N. R. Co. v. Jackson, 151 
S.W.2d 386, 286 Ky. 595. 


Mass. Hvidence that the driver of a 
tractor-trailer combination truck, hay- 
ing stopped 5 or 6 feet from a track 
located about 8 feet from a _ second 
track, could see down the second track 
for 1,500 to 1,600 feet, and that he then 
proceeded slowly onto the seeond track 
and was struck by a train traveling 
from 65 to 70 miles an hour, on which 
the whistle had been sounded contin- 
uously for about a quarter of a mile, 
held to show as matter of law that the 
truck driver was not in the exercise of 
due care. G.L.(Ter.Ed.) c. 90, § 153 
ec. 160, § 138.—Dole v. Boston & M. R. 
R., 30 N.H.2d 832, 308 Mass. 46. 

Pa.Super. In action against railroad 
company for damage to automobile 
which stalled on private railroad cross- 
ing and was run into by train, evi- 
dence was insufficient to show that 
motorist was guilty of “contributory 
negligence’ in that motorist failed to 


§ 2026 


stop, look and listen before crossing 
tracks, where failure to stop, look or- 
listen did not contribute to produc- 
tion of injury inasmuch as accident 
happened 20 minutes after motorist 
attempted to cross tracks and motorist 
would not have seen or heard train 
if he had stopped, looked or listened.— 
Naugle vy. Reading Co., 21 A.2d 109, 
145 Pa.Super. 341. 

See Kielb v. C. N. R. [1941] 3 Dom._ 
L.R. 665. 
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Ind.App. Evidence showed that auto- 
mobile passenger who was injured in 
collision with freight train at crossing 
in city on foggy night did not exercise - 
the care required by law in discovering 
presence of tracks and that he was 
contvributorily negligent as a matter of 
law.—Pitcairn v. Honn, 32 N.H.2d 733. 

Mo. In action for death of motorist 
whose automobile ran into side of 
freight train at crossing, evidence for 
administratrix showing that atmos- 
phere on night of accident and in 
vicinity of crossing was foggy and 
smoky, and that motorist did not 
slacken his speed of about 20 miles 
an hour as he approached the cross- 
ing although he was aware of its 
existence but drove through dense fog 
and smoke for approximately 200 feet: 
before colliding with freight  car,. 
barred recovery on ground of con- 
tributory negligence for failure to ex: 
ercise the “highest degree of care” 
under the circumstances, irrespective - 
of railroad’s negligence as to signals. 
Mo.St.Ann. §§ 3268, 7775, pp. 3371). 
5197.—Fitzpatrick v. Kansas _ City. 
Southern R. Co., 146 S.W.2d 560. 

Mo. In action for penalty under: 
wrongful death statute for death of 
truck driver in collision with freight 
train, evidence was sufficient to show: 
as matter of law that driver was con- 
tributorily negligent on ground that 
for some substantial distance along 
the level road driver should have been. 
able to see boxcar on clear night with 
driver’s powerful headlights without 
running into boxcar headlong at un- 
diminished speed. Mo.St.Ann. § 3262, 
p. 3353.—Zickefoose v. Thompson, 148: 
S.W.2d 784. 


§ 2025 

Ky. In action for death of pedes- 
trian when struck by train, where there 
was no evidence indicating that train- 
men discovered or could have discov- 
ered pedestrian’s peril in time to have 
avoided striking her, no recovery for 
pedestrian’s death could be had under 
“last clear chance’ doctrine.—Louisville 
& N. R. Co. v. Jackson, 151 S.W.2d. 386. 
286 Ky. 595. 


N.D. The fact that gasoline motor 
train which was proceeding about 32 
miles an hour as it approached cross- 
ing, carried bus approximately 275, 
feet after striking it, did not render 
railroad liable under the ‘‘last clear- 
chance” doctrine for personal injuries 
of driver of bus, though driver was 
not injured until after bus had been 
carried about 250 feet, where there 
was no evidence that train could have 
been brought to a stop sooner.—Stelter 


Mes aye Pac. Ry. Co., 299 N.W. 
} § 2026 
C.c.A.Ala. In action for injuries to 


9 year old boy whose foot was severed 
when run over by train allegedly after 
he stumbled on railroad track which he 
was crossing at a point where there 
was no street crossing but where school 
children often crossed the tracks, evi- 
dence of negligence of railroad was in- 
sufficient for jury.—Reeves y. Atlantic 
Coast Line R. Co., 115 F.2d 214. 

Conn. In action for injuries suffered 
when plaintiff was run over by a train, 
while lying unconscious on track after 
being struck by another train, wherein 
no eyewitness testified, jury were en- 
titled to draw any reasonable inference 
from the facts in evidence.—Kindera- 
vich v. Palmer, 15 A.2d 83, 127 Conn. 
85. 

In action for injuries suffered when 
plaintiff was run over by a train, 
photographs of the engine eould not 
be held as a matter of law to establish 
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could not have run ov 
ithout causing greater in- 


ring height of coweatcher above 
bed of track and thickness of plaintiff's 
ody.—Kinderavich y. Palmer, 15 A.2d 
3, 127 Conn. 85. 
In action for death of minor 
list who was struck by train at 
oSsing, where there was evidence that 
als at crossing were in operation, 
it there was also evidence that right 
ay at crossing had not been clear- 


reversing Goodrich v. 
26 N.W.2d 884, 304 Ill.App. 


Mo. In action against railroad com- 
any for injuries to passenger in auto- 
10 2 struck by defendant’s motor 
‘ain at highway crossing, all conflicts 
dence as to speeds of train and 
bile and their respective dis- 
ces from crossing at different inter- 
s were for jury under all evidence.— 
Missouri-Kansas-Texas R. 


able negligence of railroad in 
of action to recover damages for 
es sustained in railroad crossing 
ident, the sustaining of a motion to 
cuse the jury and enter a dismissal 
oo. wanson v. Megan, 298 N. 

pp.Div. In action against rail- 
company for injuries to pedestrian 
ver by defendant’s train, whether 
tiff was caught by overhang of 
‘ine and knocked down when he at- 
npted to jump back on obserying en- 
oe aly move forward after see- 
g it standing on track, or was struck 
r walked into one of cars of train, 
vas purely fact question within jury’s 
xclusive province to determine on con- 
ng evidence.—Ryan v. New York 
nt. R. 23 .N.Y.8.2d 924, 260 


In action against railroad for in- 
s allegedly sustained when plaintiff 
struck by plank protruding 4 feet 

train at crossing evidence that 
© witnesses saw protruding plank 
hortly before accident, that one wit- 
ss “hollered” to fireman about plank, 
that fireman, who was “looking 
rd the back”, laughed at witness, 
not sufliciently establish railroad 
loyees’ knowledge of projection of 
lank to make jury case, where train 
s traveling 25 miles per hour, and, 
10 or 12 miles from place of accident, 
it passed under tunnels having only 19 

in hes clearance.—Mamic y. Pittsburgh 
& Ase V. Ry. Co., 19 A.2d 404, 341 Pa. 
_ Pa.Com.Pl. Oral testimony as_ to 
speed, sounding of the bell and whistle, 
positions of the trainmen on the train, 
and the number of cars making up the 
train were for the consideration of the 
jury.—Anstine v. Pennsylvania R. Co., 
50 Dauph. 196. 

§.C. Where complaint against. rail- 
road was based on theory that deceased, 
while in a weakened, helpless and dazed 

eondition, because of loss of blood from 
- cuts received in an automobile accident 
and which condition was. gradually 

‘growing worse, attempted to avail him- 

self of railroad’s invitation to cross its 
track in order to secure help in re- 

_ turning to a city for medical treatment, 

but that before he was able to get 

aN across train struck him and inflicted 
injuries which resulted in his death, 

evidence presented jury question as to 
whether deceased was helpless on the 
track, and whether he was alive at the 
time the train passed.—McMillan vy. 
Southern Ry.—Carolina Division, 13 §. 
pod 915, 196 S.C. 373. 
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_ §.C.. The relation to the railroad 
company of one injured at a path 
alongside or crossing tracks at a well- 
defined pathway at a place in which 
railroad company has acquiesced in a 
somewhat general use not amounting 
to a legally established public use igs 
i not necessarily that of a naked “tres- 


fier i; 
ver pa 


a “licensee,” d ald | 
the duty of the railroad company to 


injury to him.—Hayes vy. Atlantic Coast 
ae Ret Con si S Hoel phdors,O. 
Tenn.App. In action against railroad 
company for death of automobile occu- 
pant in crossing accident, where evi- 
dence tended to show that neither 
driver of automobile nor occupant could 
see train in time to avoid accident, 
whether company was negligent and 
occupant contributorily negligent were 
questions for the jury.—Tennessee Cent. 
Ry. Co. v. Dunn, 145 S.W.2d 543. 

Tenn.App. In action for injuries 
sustained by boy whose bicycle was 
struck by train at railroad crossing, 
wherein evidence established that the 
boy was riding bicycle toward the 
track, and heard and saw the engine, 
but instead of stopping, attempted to 
turn to the left and slide his bicycle 
wheel along the rail instead of stopping 
bicycle as other boys who were stand- 
ing nearby had done, evidence of neg- 
ligence on the part of railroad or its 
employees was insufficient for jury.— 
Haynes v. Tennessee Cent. R. Co., 150 
S.W.2d 1078. 
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Conn. In action for death of woman 
struck by defendants’ train while run- 
ning across track to stop her minor 
daughter approaching it on path from 
opposite side, whether long existence 
and general use of such path had _re- 
sulted in situation binding defendant 


_to exercise reasonable care toward per- 


sons using it and whether such use and 
surrounding circumstances imposed on 
train operators duty to be watchful 
to avoid injuring persons whom they 
knew or should have known were on or 
likely to come on track at such point, 
held for jury.—Cote v. Palmer, 16 A. 
2d 595, 127 Conn, 321. 


§ 2030 
C.C.A.Okl. To charge a railroad with 
negligence in leaving train at night 


across highway without lights or other 
signals to disclose its presence, burden 
is upon plaintiff to establish a set of 
circumstances that will warrant jury’s 
eonsideration of question of reasonable 
eare on part of trainmen, and if trial 
eourt is of opinion that reasonable 
men might differ as to whether train- 
men, in exercise. of reasonable care, 
might have anticipated accident, jury 
should be allowed to decide questions 
of primary negligence and of proxi- 
mate cause.—Holt v. Thompson, 115 F. 
2d 1013. 

In action against railroad for inju- 
ries received when automobile in which 
plaintiff was passenger ran into freight 
train at a crossing in Oklahoma at 
night where plaintiff claimed that mu- 
nicipally maintained street light near 
erossing obscured vision of a motorist 
approaching crossing and created an 
unusual condition which imposed upon 
railroad a duty to give warning of pres- 
ence of cars on tracks at time of ac- 
cident, evidence that railroad was guil- 
ty of primary negligence which would 
permit plaintiff to recover in absence 
of contributory negligence was insufli- 
cient for jury. 47 OklSt.Ann. § 92.— 
Holt v. Thompson, 115 F.2d 1013. 

Ark. In motorist’s action for person- 
al injuries resulting from allegedly de- 
fective railroad crossing, evidence, in- 
cluding testimony of several witnesses 
that crossing was in bad condition, pre- 
sented question for jury as to whether 
railroad was guilty of negligence— 
Missouri Pac. R. Co. v. Kagy, 143 S.W. 
2d 1095, 

Minn, In action against railroad to 
recover for death of occupant of auto- 
mobile as result of collision between 
train and automobile at crossing in 
city, whether tracks across grade cross- 
ing were maintained as required by 
statute, and whether failure, if any, 
to so maintain them was the “proximate 
cause’ of the collision, was for the 
jury. Mason’s Minn.St. 1927, § 4734.— 
Lang y. Chicago & N. W. Ry. Co., 295 
N.W. 57. 

Mo. In action against trustees of 
railroad for injuries sustained by guest 


exercise ordinary care so as to prevent blocke 


dence that only narrow ed 
form of car was visible to persons 


lighted, and that a light fog or mist — 
reduced visibility, whether blocking the 
street without providing a warning was 
negligence was for the jury.—Carson Vv. 
Baldwin, 144 S.W.2d 134. 
Mo.App. In action for A 
motorist and damage to his automobile 
as result of crossing collision, wherein 
motorist submitted two distinct 
grounds of recovery, one based on op- 
ération of locomotive and other on 
maintenance of crossing, evidence was 
sufficient to present question for jury 
as to railroad’s negligence on both _is- 
sues. Rev.St.1939, §§ 5213, 5214, Mo. 
St.Ann. §§ 4756, 4757, pp. 2133, 2140. 
—Wilks v. Thompson, 150 S.W.2d 514. 
Neb. In absence of statutory re- 
quirement, mere leaving of a _ train 
across a highway at night without 
lights or other signals to disclose its 
presence is not negligence per se, and 
cannot be considered as the_ effective 
cause, but merely as the condition, of 
injuries resulting from a traveler upon 
highway running against the train.— 
Sailors y. Lowden, 299 N.W. 510. 
Okl. In action to recover for the 
death of occupant of automobile which 


was driven at night into the side of a, 


a freight train obstructing crossing, 
plaintiffs’ evidence was insufficient to | 
justify submission to jury of the issue ~ 
of whether trainmen failed to exer- 


-cise reasonable care in obstructing the ; 


fo ae v. Bowles, 105 P.2d 
8.C. In action for injuries to driver 
of automobile which collided with sec- i 
ond freight car from locomotive of 
train which was obstructing unlighted 
country road crossing for purpose of 
shifting back and forth and intermit- 
tently completely blocking the crossing 
in the nighttime when vision was ob- 
structed from rain and fog, railroad’s 
negligence in failure to give proper 
warning, and motorist’s contributory 
negligence, were for jury.—Bingham v.. 
Powell, 11 S.H.2d 275, 195 S.C. 238. 
Whether right of way of train at rail- 
road crossing may be pre-empted by 
train at rest for its own convenience 
in rain and darkness of night without 
safeguard or caution to warn highway 
traveler of danger in his way cannot 
be determined by court as matter of 
law, but each instance must be de- 
termined in light of peculiar facts, and 
issues of due care, negligence, willful- 
ness and recklessness on part of de- 
fendant and plaintiff must ordinarily 
be submitted to jury for determination 
under proper instructions.—Bingham y, 
Powell, 11 S.H.2d 275, 195 S.C. 238. 


YTex.Civ.App. In action against rail- 
road company for injuries to one rid- 
ing in automobile driven into side of 
box car standing on defendant’s track 
across street, testimony of disinterest- 
ed witness, who was waiting in his 
automobile for defendant’s train to 
clear crossing at time of collision, that 
train had blocked crossing for over 
five minutes, was sufficient to raise 
such issue as against contention that 
such testimony was merely scintilla of 
evidence, though it was against prepon- 
derance of evidence and was mere es- 
timate.—Walker v. Texas & N. O. R. 
Co., 150 S.W.2d 853, error dismissed, 
judgment correct, 


§ 2031 

D.C.Ill. In action for death of 
motorist resulting from injuries sus- 
tained in automobile-train collision 
which occurred at night, at crossing 
at which wigwag signal was. main- 
tained by railroad, whether the wig- 
wag, as result of railroad’s negligence, 
failed to operate at the time of the col- 
lision, and whether failure of the wig- 
wag to operate directly caused or con- 
tributed to cause the collision, were 
questions for jury.—Spreitler v. Louis- 
ville & N. R. Co., 36 F.Supp. 117, hy 

val.App. Iu action for death of par- as 


coming along the street, that car waS 
not in motion, that crossing was un- Be 


injuries to iY: 


i 


rig 


‘ 
, 4721 
ents in railroad crossing accident. 
where there was some evidence that 
train at time of collision was traveling 
at 70 miles an hour in violation of or- 
dinance, that no whistle warning was 
sounded, that flashing red lights did 
not operate, that wigwag signal in- 
stallation violated order of Railroad 
Commission, and that all signals were 
inadequate, whether defendants were 
negligent was for the jury, unless con- 
tributory negligenee was established 
as a matter of law.—Boellaard y. Crab- 
be, 107 P.2d 951, 41 Cal.App.2d 792. 

App.D.C. In action for death of mo- 
torist in collision at crossing between 
automobile and train, where evidence 
was conflicting whether automatic 
warning lights and bells were operat- 
ing at time of collision, question was 
for the jury.—Baltimore & O. R. R. v. 
Corbin, .118 F.2d 9. 

2032 


N.C. In motorist’s action against 
railroad and its engine crew for inju- 
ries allegedly sustained in a grade 
crossing collision, where crossing was 
at street level and within a city and 
collision occurred on a foggy night, 
and motorist claimed that defendants 
failed to give timely warning of ap- 
proach of train and negligently failed 
to maintain gates, flagman, or other 
means of warning at crossing, evidence 
as to alleged negligent omission by 
railroad to maintain gates or other 
warning devices at crossing was for 
jury.—Caldwell v. Southern Ry. Co., 
10 S.E.2d -680, 218 N.C. 63. 

Ordinarily, at a grade crossing where 
no unusually hazardous conditions ex- 
ist, timely signals by sounding bell or 
blowing whistle of approaching train 
are deemed adequate; ‘but, where there 
are circumstances of more than ordi- 
nary danger and surroundings are such 
as to render crossing unusually haz- 
ardous to those who have a right to 
traverse it, whether, under the circum- 
stances, operator of railroad has ex- 
ercised due care in providing reason- 
able protection for those who use 
crossing, and whether degree of care 
which operator is required to exercise 
to avoid injury imposes a duty to pro- 
vide safety devices at crossing, are 
for jury.—Caldwell y. Southern Ry. Co., 
10 S:B.2d°680,.. 278. N.C. 63. 

Where conditions existing at a grade 
crossing are such as to render cross- 
ing dangerous to traveling public and 
tend to render sounding of whistle or 
bell inadequate, evidence of such con- 
ditions is admissible, in action involv- 
ing a grade crossing accident, to aid 
jury in determining whether, under 
the circumstances, railroad has_ exer- 
cised due care in giving reasonable and 
timely warning of approach of train, 
and whether degree of care which rail- 
road is required to exercise to avoid 
injuries at crossing imposes a duty to 
provide additional safety devices be- 
comes a question for jury.—Caldwell v. 
Southern Ry. Co., 10 S.E.2d 680, 218 
INSEE. 637 
S.C. In action for damages sustained 
by automobile owner as result of grade 
erossing collision which occurred at 
night in North Carolina, between train 
and automobile, which was driven by 
owner’s son, negligence of railroad 
and contributory negligence of the 
son was for jury, under conflicting 
evidence concerning alleged failure of 
erossing signal light and bell to func- 
tion, and failure of trainmen to give 
other signals of approach of train,— 
Ballard v. Southern Ry. Co., 15 8.H.2d 
BA MOT. SC 288. ; 

Utah. In action for death of intes- 
tate resulting from grade crossing col- 
lision, evidence was sufficient for jury 
on issue of whether railroad failed to 
keep wig-wag signal at crossing in 
proper state of repair in consequence 
of which it failed to operate at the 
time of the accident; and whether 
railroad operated the train at an ex- 
cessive and unreasonable rate of speed 


under the circumstances.—Parker vy. 
Bamberger, 116 P.2d 425. 

§ 2033 
C.C.A.Minn. Hvidence that fog en- 


veloped railroad crossing several nights 
42, C.J. ANNO.—296 
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each week during certain months, that 
during fog, crossing signals main- 
tained by railroad on a heavily traveled 
highway were inadequate to warn mo- 
torists thereon, and that condition had 
existed for a long time, disclosed that 
erossing was one of an unusual haz- 
ard and authorized judgment for inju- 
ries sustained by occupant of automo- 
bile which collided with a freight train 
at night during a fog, notwithstanding 
that signals maintained at the crossing 
by the railroad complied with ~ Minne- 
sota law, where there was evidence that 
a different type of signal would have 
been visible to motorists during a fog. 
—Duluth W. & P. Ry. Co. v. Zuck, 119 
IV2d 74. 

Mo. Whether a railroad is guilty of 
negligence in failing to install auto- 
matic electric bell signals or danger 
lights or provide watchmen or gates 
at a county crossing may become an 
issue of fact upon proper evidence.— 
State ex rel. Kurn v. Hughes, 153 S. 
W.2d 46, quashing opinion Mason vy. 
Kurn, 145. S.W.2d 465. 


§ 20384 

N.Y.App.Div. Whether railroad’s 
gate tender was negligent in operating 
gates at grade crossing when automo- 
bile in which intestates were riding was 
struck by passenger train was for jury 
in death actions.—Hoffman y. Boston & 
M. R. R., 27 N.Y.S.2d 103, 261 App.Div. 


ibati ley 

§ 2035 
Ala. In action against railroad com- 
pany for death of driver of truck, 


struck by defendant’s train at public 
road crossing, credibility of locomotive 
engineer’s testimony as to his and de- 
cedent’s acts before collision was for 
jury, and such testimony should be 
considered in light of engineer’s in- 
terest and relation to transaction.— 
Atlantic Coast Line R. Co. v. Flowers, 
3) So.2d 221. 


Ala.App. In action by truck driver 
for injuries sustained in grade cross- 
ing collision, whether railroad was 
negligent in operation of train was for 
jury, where evidence was conflicting.— 
Sloss-Sheffield Steel & Iron Co. vy. Wil- 
lingham, 199 So. 15, 29 Ala.App. 569, 
ae remanded 199 So. 28, 240 Ala. 


Cal.App. In action for personal inju- 
ry and property damage sustained in 
collision between automobile and train, 
where evidence was sufficient to sup- 
port jury’s implied finding that oper- 
ators of train were negligent and that 
motorist was free from contributory 
negligence, the court was warranted in 
denying motion for directed verdict.— 
Reena vy. Southern Pac. Co., 111 P.2d 

Il.App. In motorist’s action for in- 
juries resulting when train collided 
with automobile at grade crossing, 
whether employees in charge of train 
were negligent in its operation and 
failed to keep proper lookout, and fail- 
ed to keep the train under proper con- 
trol, were questions of fact.—Chucklin 
v. Lowden, 32 N.H.2d 672, 309 Ill.App. 
24. 


Miss. In employee’s action against 
employer and railroad for injuries suf- 
fered when struck by train at tempo- 
rary crossing constructed by employer, 
wherein evidence showed that truck 
driven by fellow-servant rapidly and 
unexpectedly dashed across in front of 
approaching train, with result that em- 
ployee could use neither the railroad 
track nor the approach to the crossing 
to escape, both railroad .and employer 
were entitled to peremptory charge, 
since the only actionable negligence 
was that of truck driver.—Harvey vy. 
Smith, 198 So. 739. 

Mo.App. In action for injuries to 
motorist and damage to his automo- 
bile as result of crossing collision, 
wherein motorist submitted two dis- 
tinct grounds of recovery, one based 
on operation of locomotive and other 
on maintenance of crossing, evidence 
was sufficient to present question for 
jury as to railroad’s negligence on both 
issues. Rev.St.1939, §§ 5218, 5214, Mo. 


§ 2036 


St.Ann, §§ 4756, 4757, pp. 2133, 23 40.— 
Wilks v. Thompson, 150 S.W.2¢ 514. 


§ 2036 
In action against rail- 
injuries sustained by pas- 


C.C.A.Ark, 
road for 


senger in truck which was struck by, 


train 
evidence 


at grade crossing in Arkansas, 
whether railroad employees 


failed to keep a lookout and whether ~ 


train was operated at excessive speed, 
was insufficient for jury.—Missouri 
Pac. R. Co. v. Baldwin, 117 F.2d 610. 

C.C.A.N.Y. In automobile passen- 
ger’s action against railroad for in- 
juries sustained in grade crossing col- 
lision, whether locomotive gave cross- 
ing signal was for jury under con- 
flicting testimony of engineer that he 
blew whistle from time when train 
was 1,200 or 1,300 feet from crossing 
until it had crossed highway and of 
witnesses who had been traveling in 
another automobile on a road running 
parallel with railroad tracks.—Cmuk 
Pangan Valley R. Co., 116 F.2d 


Cal.App. In action for death of par- 
ents in railroad crossing accident, 
where there was some evidence that 
train at time of collision was traveling 
at 70 miles an hour in violation of or- 
dinance, that no whistle warning was 
sounded, that flashing red lights did 
not operate, that wigwag signal in- 
stallation violated order of Railroad 
Commission, and that all signals were 
inadequate, whether defendants were 
negligent was for the jury, unless con- 
tributory negligence was 
as a matter of law.—Boellaard v. Crab- 
be, 107 P.2d. 951, 41 Cal. App2d 7922 

Conn, 
man struck by defendants’ train while 
running across track to stop her minor 
daughter approaching it from opposite 
side, whether brakeman, 
left side of engine cab and lookin 
forward, should have seen decede 
running toward track under such cir- 
cumstances as to indicate need for cau- 
tion in operating train and conveyed 
such information to engineer, and 
whether such information, coupled with 
engineer’s own knowledge of child’s 
approach, was sufficient to require him 
to stop or reduce speed of engine in 
exercise of due care, held for jury.— 
ek v. Palmer, 16 A.2d 595, 127 Conn. 


In action for death of woman, struck 
by defendants’ train while running 
across track to stop her minor daugh- 
ter approaching it on path 
from opposite side thereof, trial court 
erred in submitting to jury question of 
trainmen’s negligence in failing to obey 
inapplicable statute, requiring person 
in control of railroad engine approach- 
ing highway grade crossing to sound 
bell or whistle when engine is within 
80 rods of crossing and keep it sound- 
ing occasionally until engine has 
erossed highway, though court stated 
that such statute was referred to only 
in connection with question whether 
trainmen were responsible for child 
getting into dangerous position. Gen. 
St.1930, § 3708.—Cote v. Palmer, 16 
A.2d 595, 127 Conn. 321. 

Ga.App. In action against railroad 
for death of pedestrian who was struck 
by passenger train at private crossing, 
which was maintained by the railroad, 


on ground that proper warning was not | 


given to pedestrian, whether railroad 
was negligent in failing to give proper 
warning and to anticipate the presence 
of persons on the track at the crossing 
was for jury.—Wilson y. Pollard, 10 S. 
K.2d 407, 62 Ga.App. 781, conforming 
to answer to certified questions 8 §, 
H.2d '380,,190 .Ga.: 74. 

Idaho, In action for injuries to and 
death of occupants of automobile in 
erossing collision with train, conflicting 
testimony of witnesses who were in 
position to hear signals of approaching 
train held to make jury question on 
issue of negligent failure to give sig- 
nals. Code 1932, § -60-412.—Hobbs ¥. 
Union Pac. R. Co., 108 P.2d 841. ’ 

IlL.App. In motorist’s action for in- 
juries resulting when train collided 
with automobile at grade crossing, 


established 


In action for death of wo- — 
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- employees in charge of tr 

negligent in its operation and 
led to keep proper lookout, and fail- 
to ep the train under proper con- 
ol, were questions of fact.—Chucklin 
‘Lowden, 32 N.E.2d 672, 309 Il.App. 


ss. In action for death of in- 
te whose truck was struck by de- 
ndant’s train while proceeding over a 
te farm crossing in Vermont, evi- 
of railroad’s negligence as to 
and failure to give warning was 
ufficient for jury. P.L.Vt. 2859, 
, 6260.—Follett v. Boston & M. R. 
3 N.BH.2d 269, 308 Mass. 553. 
ss. In action for death of de- 
t who’was struck by train when 
mped or fell from truck at cross- 
whether defendant railroad was 
gent in failing to ring bell or 
‘w whistle as train approached cross- 
- was for jury under conflicting evi- 
nce.—Columbus & G. Ry. Co. v. Rob- 
on, 198 So. 749. 3 , 
In action to recover for injuries 
in Arkansas when _ plaintiff 
truck by railroad car while seat- 
d near tracks on public pathway in 
ailroad yards, evidence presented jury 
estion as to negligence of railroad 
yees in failing to keep a constant 
t. Pope’s Dig.Ark. §§ 11138, 
.—Mosley v. Thompson, 143 S. 


0. 

In action against railroad un- 
rkansas statutes for death of au- 
nobile passenger killed in crossing 
ollision, evidence was sufficient for 
jury on issues of railroad’s negligence 
in failing to give statutory. warning 
s and in maintaining excessive 
when approaching a city. Pope's 
k. §§ 1277, 1278, 111385.—Mc- 
thin v. Thompson, 148 8.W.2d 558. 
action against railroad under Ar- 
sas statutes for death of automobile 
assenger killed in crossing collision, 
vi insufficient to warrant 
ul ission to jury of railroad’s failure 
0 keep statutory lookout. Pope’s Dig. 
$$ 1277, 1278, 11144.—McGlothin 
Thompson, 148 S.W.2d 558. 

. In motorists’ action for in- 
] sustained in crossing accident, 
dence of railroad’s negligence in 
ire to warn was sufficient for jury. 
azanek v. Pennsylvania-Reading 
ore Lines, 15 A.2d 885, 125 N.J.L. 


y 


In action against railroad for 
ries received when plaintiff, who 
vas working among her flowers near 
U » was hit by third party’s auto- 
nobile which had been struck by train 
erossing intersection, plaintiff's evi- 
ence that intersection was within cor- 
rate limits of a city, that street was 
e of city’s main thoroughfares, that 
train approached intersection at speed 
of 20 or 25 miles per hour, that no 
timely and adequate signal was given, 
‘and that third party was driving auto- 
bile in a careful manner was suffi- 
e jury.—Watson v. Atlantic 
oie R. Co., 11 S.H.2d 312,218 
i 5 


EC: 
__ Pa.Com.Pl. Where in trespass for 
damages for the death of plaintiff's 
husband at railroad crossing, testimony 
ag to signals of train from one living 
nearby was negative to effect that she 
had not heard any signal or bell, no 
negligence of defendant railroad estab- 
lished, compulsory non-suit awarded.— 
_ Slembarski v. Pennsylvania R. Co., 34 
' wGuz.l.Reg.Rep. 370. 
 Yenn.App. In action against railroad 
company tor death of automobile oc- 
¢cupant in crossing accident, whether 
_ fireman was on the lookout ahead, and 
whether engineer should have first 
sounded the alarm whistle or have ap- 
- plied brakes, were questions for the 
jury. Code 1932, § 2628(3, 4).—Ten- 
_ nessee Cent. Ry. Co. v. Dunn, 145 S§S. 
| W.2d 543. 
ean § 2037 
— Oki. In action for death of driver 
of automobile struck by defendants’ 
train at railway crossing, whether op- 
eration of train down grade at 55 to 60 
‘miles per hour, without sounding 
whistle from time it was quarter mile 
up track from crossing until instant 


see 
for jury.—Kurn 
113 Pod 1 9aeeee fae wan eta 
S.C. In action for damages sustained 
by automobile owner as result of 
grade crossing collision which occurred 
at night in North Carolina, between 
train and automobile, which was driven 
by owner’s son, negligence of railroad 
and contributory negligence of the son 
was for jury, under conflicting evi- 
dence concerning alleged failure of 
crossing signal light and bell to func- 
tion, and failure of trainmen to give 
other signals of approach of train.— 
Ballard y. Southern Ry. Co., 15 §$.H.2d 


man, 


342, 197 S.C. 288. 
§ 2038 
Pa. The mere fact that whistle on 
train was blown at some _ indefinite 


time prior to a crossing accident does 
not warrant conclusion as a matter 
of law that railroad discharged its 
duty of giving adequate and timely 
warning of approach of train to cross- 
ing.—Anstine y. Pennsylvania R. Co., 
20 A.2d 774, 342 Pa. 428. 
§ 2039 

Mo. In minor’s action against trustee 
of railroad for injuries received when 
stock truck in which minor was riding 
was struck by train at crossing, evi- 
dence was sufficient for jury on wheth- 
er trustee’s enginemen negligently 
failed to keep a constant lookout for 
persons on or near track and to slack- 
en speed of train enough to avert colli- 
Blog enue v. Thompson, 142 S.W.2d 


§ 

S.C. Where complaint against rail- 
road was based on theory that de- 
ceased, while in a weakened, helpless 
and dazed condition, because of loss of 
blood from cuts received in an automo- 
bile accident and which condition was 
gradually growing worse, attempted to 
avail himself of railroad’s invitation to 
cross its track in order to secure help 
in returning to a city for medical treat- 
ment, but that before he was able to 
get across train struck him and in- 
flicted injuries which resulted in his 
death, under evidence, question of rail- 
road’s negligence in operating train at 
excessive speed without adequate head- 
light on its engine, and in failing to 
keep proper and vigilant lookout ahead 
for any one who might be helpless on 
the track was for the jury.—MecMillan v. 
Southern Ry.—Carolina Division, 13 S. 
E20 915, LIC IS 6.373. ‘ 


§ 2041 

C.C.A.Ark. In action against rail- 
road for injuries sustained by pas- 
senger in truck which was struck by 
train at grade crossing in Arkansas, 
evidence whether railroad employees 
failed to keep a lookout and whether 
train was operated at excessive speed, 
was insufficient for jury.—Missouri 
Pac. R, Co. v. Baldwin, 117 F.2d 510. 

C.C.A.Ind. Under evidence that de- 
ceased moving at speed of 4 to 5 miles 
per hour was struck by train moving 
trom 60 to 80 miles an hour through 
municipality which had ordinance lim- 
iting train’s speed to 6 miles per hour, 
and that tracks curved shortly before 
and shortly after intersecting street so 
that coal and lumber yards and rail- 
road car on side track obstructed view, 
railroad’s negligence and deceased’s 
contributory negligence were for the 
jury.—Colwell v. Pennsylvania R. Co., 
113 F.2d 656. 

Ala, In action against railroad com- 
pany for death of driver of truck, 
struck by defendant’s train at publie 
road crossing, evidence held insufficient 
to take to jury question of trainmen’s 
negligence in failing to approach and 
pasS crossing at such speed as_ to 
prevent accident in event of obstruc- 
tion thereat, as required by statute. 
Code 1940, Tit. 48, § 170.—Atlantiec 
sare Line R. Co. v. Flowers, 3 So.2d 


Cal.App. In action for death of par- 
ents in railroad crossing accident, 
where there was some evidence that 
train at time of collision was traveling 
at 70 miles an hour in violation of 
ordinance, that no whistle warning was 
sounded, that flashing red lights did 
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ligent was for the jury, unl ; 
tributory negligence was establish 
a matter of law.—Boellaard v. Crabbe, 
107 P.2d 951, 41 Cal.App.2d 792. 

Conn. In action for death of woman 
struck by defendants’ train while run- 
ning across track to stop her minor 
daughter approaching it from opposite 
side, whether brakeman, sitting on 
left side of engine cab and looking 
forward, should haye seen decedent 
running toward track under such cir- 
cumstances as to indicate need for cau- 
tion in operating train and conveyed 


such information to engineer, and 
whether such information, coupled 
with engineer’s own knowledge of 


child’s approach, was sufficient to_re- 
quire him to stop or reduce speed of 
engine in exercise of due care, held for 
jury.—Cote v. Palmer, 16 A.2d 595, 127, 
Conn, 321, 

Idaho. In action for injuries to and 
death of occupants of automobile iti 
crossing collision with train, evidence 
held to make jury question on issues 
of railroad’s violation of ordinance reg- 
ulating speed of trains, and of con- 
tributory negligence in permitting son 
to drive, failing to stop automobile be- 
fore crossing, or to look and _ listen, 
and in proceeding toward main line 
past boxcars that obstructed view.— 
at v. Union Pac. R. Co., 108 P.2d 


Mass. In action for death of intes- 
tate whose truck was struck by de- 
fendant’s train while proceeding over a 
private farm crossing in Vermont, evi- 
dence of railroad’s negligence as to 
speed and failure to give warning was 
insufficient for jury. P.L.Vt. °2'859; 
2860. 6260.—Follett v. Boston & M. R 
R., 33 N.E.2d 269, 308 Mass. 553. 

Minn. In action against railroad to 
recover for death of occupant of au- 
tomobile as result of collision between 
train and automobile at crossing in 
city, whether violation of city ordi- 
nance limiting speed of trains to six 
miles an hour was negligence, was for 
jury.Lang y. Chicago & N. W. Ry. 
Coy, 82.95| NSW our 

Mo. In action against railroad under 
Arkansas statutes for death of automo- 
bile passenger killed in crossing colli- 
sion, evidence was sufficient for jury on 
issues of railroad’s negligence in fail- 
ing to give statutory warning signals 
and in maintaining excessive speed 
when approaching a city. Pope’s Dig. 
Ark. §§ 1277, 1278, 11135.—McGlothin 
vy. Thompson, 148 S.W.2d 558. 

Mo. In action against railroad com- 
pany for injuries to passenger in auto- 
mobile struck by defendant’s motor 
train at highway crossing, all conflicts 
in evidence as to speeds of train and 
automobile and their respective dis- 
tances from crossing at different in- 
tervals were for jury under all evidence. 
—Trower v. Missouri-Kansas-Texas R. 
Co:, 149 S.W.2da 792. 


Mo.App. In absence of statute or du- 
ly authorized municipal ordinance re- 
speed of railroad 
trains, no rate of speed at crossings is 
negligence per se.—Duncan y. Chicago, 
B. & Q. R. Co.; 149 S.Wi2d 920: 

A mere curve in railroad track, ob- 
structing train operators’ view of cross- 
ing, so that train cannot be stopped 
after rounding curve in time to avoid 
collision with truck at crossing because 
of train’s rate of speed, does not ren- 
der crossing extraordinarily dangerous 
or hazardous, though collision happens 
in nighttime, and happening thereof un- 
der such circumstances does not make 
out case for jury of question of train’s 
negligent speed.—Duncan v. Chicago, B. 
& Q. R. Co., 149 S.W.2d 920. 

Evidence that country crossing, at 
which disabled truck was struck by 
railroad train, was public crossing on 
farm-to-market road, that there was 
considerable traffic at such crossing, 
and that it was within two miles of 
two small villages, was insufficient to 
take to jury question whether crossing 


TRe Co: 


The fact that passengers and freight 
are being carried by busses and trucks 
probably as extensively as by railroads 
does not require change in rule that no 
rate of speed of railroad train at cross- 
ing is negligence per se, in absence of 
statute or municipal ordinance restrict- 
ing rate of speed thereof, as mainte- 
nance of such rule will not tend to im- 
pede movement of busses and trucks 
materially—Dunean y. Chicago, B. & 
Qs R.. Cor, “149 Siw.2d. 920: 

Mo.App. Where witness testified that 
his estimate as to speed of train was 
mere guess and admitted on_ cross- 
examination that, in his signed state- 
ment which he guessed to be true, he 
admitted that he did not know any- 
thing about the speed of trains, it was 
for- jury to believe or disbelieve any 
part of the testimony.—Brown v. Alton 
151 S.W.2d 727. 

N.C. In action against railroad for 
injuries received when plaintiff, who 
was working among her flowers near 
track, was hit by third party’s automo- 
bile which had been struck by train at 
crossing intersection, plaintiff's evidence 
that intersection was within corporate 
limits of a city, that street was one of 
city’s main thoroughfares, that train 
approached intersection at speed of 20 
or 25 miles per hour, that no timely 
and adequate signal was given, and 
that third party was driving automo- 
bile in a careful manner was sufficient 
for jury.—Watson y. Atlantic Coast 
foe BR Cox 11 S:bi2d +312) 218 Nic. 

Okl. In action for death of driver of 
automobile struck by defendants’ train 
at railway crossing, whether operation 
of train down grade at 55 to 60 miles 
per hour, without -sounding whistle 
from time it was quarter mile up track 
from crossing until instant of collision, 
constituted negligence, was fact ques- 
tion for jury.—Kurn v. Freeman, 113 
P.2d 194. 

Pa. Evidence that freight train ap- 
proached crossing where truck was 
struck on a misty morning at a speed 
of 45 miles an hour and that witnesses 
heard no warning signal given was 
sufficient to require submission of rail- 
road’s negligence to jury.—Usher_ v. 
Pittsburgh & L. BE. R. Co., 16 A.2d 387. 

W.Va. In absence of a controlling 
statute, the rapid movement of an inter- 
urban electric car while crossing open 
country highway, is not ‘negligence 
per se’.—McClaugherty v. ‘Tri-City 
Traction Co., 14 S.E.2d 432. 

§ 2042 

Mo.App. In action against railroad 
and operator of motor train for death 
of trailer-truck occupant in collision, 
where there was evidence that train 


proceeded at same rate of speed from 


preceding crossing to crossing at which 
collision occurred and there was an in- 
ference that train proceeded at same 
rate from time it entered city limits 
until it struck the truck, whether train 
was exceeding limit prescribed by or- 
dinance at time of collision was for the 
jury.—Brown v. Alton R. Co., 151 S.W. 
2d 727. 

S.C. Where complaint against rail- 
road was based on theory that de- 
ceased, while in a weakened, helpless 
and dazed condition, because of loss 
of blood from cuts received in an au- 
tomobile accident and which condition 
was gradually growing worse, attempt- 
ed to avail himself of railroad’s invita- 
tion to cross its track in order to se- 
cure help in returning to a city for 
medical treatment, but that. before he 
was able to get across train struck him 
and inflicted injuries which resulted in 
his death, under evidence, question of 
railroad’s negligence in operating train 
at excessive speed without adequate 
headlight on its engine, and in failing 
to keep proper and vigilant lookout 
ahead for any one who might be help- 
less on the track was for the jury.—Mc- 
Millan v. Southern Ry.-Carolina Divi- 


sion, 13 S.H.2d 915, 196 S.C. 373. 


e resulting from grade crossing col- 
ion, evidence was sufficient for jury 
on issue of whether railroad failed to 
keep wig-wag signal at crossing in 
proper state of repair in consequence of 
which it failed to operate at the time 
of the accident, and whether railroad 
operated the train at an excessive and 
unreasonable rate of speed_under the 
circumstances.—Parker vy. Bamberger, 
116 P.2d 425. 
§ 2043 


Pa. In crossing accident case, ade- 
quacy of signal of approach of train 
to crossing was for jury under evi- 
dence that motorist’s view of crossing 
was obstructed and that train, which 
was traveling about 15 miles per hour, 
was approximately 1,320 feet from 
erossing when last whistle blast was 
sounded and that automobile, which 
was traveling about 30 miles per hour, 
was then approximately one-half mile 
from crossing—Anstine v. Pennsyl- 
vania R. Co., 20 A.2d 774, 342 Pa. 423. 


§ 2044 

D.C.Pa. In motorist’s action for per- 
sonal injuries sustained when struck 
by locomotive at grade crossing when 
locomotive was engaged in a backward 
movement, where there was evidence 
that locomotive was traveling ‘without 
lights and gave no signals, evidence 
of negligence and contributory negli- 
gence was sufficient for jury.—Katz v. 
Delaware & H. Corporation, 38 F. 


Supp. 698. 

§ 2046 
C.C.A.Ark, In action against rail- 
road for injuries sustained by pas- 


senger in truck which was struck by 
train at grade crossing in Arkansas, 
refusal to direct verdict for railroad 
was error where it was established so 
clearly that reasonable minds could 
not differ that truck came to a stop, 
or nearly so, at a point from which 
railroad tracks and approaching train 
were in plain view, and that train re- 
mained within scope of vision while 
truck proceeded slowly in second gear 
onto crossing in front of train, and 
that engine operatives were not at 
fault in failing to stop train before 
they did stop train, and that negligent 
operation of truck wags sole proximate 
cause of accident. Pope’s Dig.Ark. §§ 
11135, 11153.—Missouri Pac. R. Co. v. 
Baldwin, 117 F.2d 510. 


C.C.A.Fla. Where loaded truck over- 
turned and stalled on railroad crossing 
located on through highway, consid- 
erably before arrival of train and truck 
driver put out flares and walked up 
track which was straight for a dis- 
tance of 2 miles, swinging his flare 
to warn engineer on approaching train, 
which was traveling at speed estimated 
at from to 80 miles per hour, 
whether engineer saw or should have 
seen warning giyen and negligently 
failed to stop train which struck the 
truck so that under Florida law rail- 
road was liable for damage to the 
truck and its load even though over- 
turning of truck resulted from improp- 
er loading, was for jury.—Consumers 
Lumber & Veneer Co. v. Atlantic Coast 
Line R. Co., 117 F.2d 329. 


Ala. In action for death of pedes- 
trian struck by train at public cross- 
ing in a town, whether whistle was 
blown and bell rung after fireman 
observed pedestrian’s danger was for 


jury. Code 1923, § 5696.—Louisville 
& N. R. Co. v. Martin, 198 So. 141. 
Ala.App. In truck owner’s§ action 


against railroad company for injury to 
and killing of cattle and damage to 
truck in collision at private crossing, 
evidence whether engineer saw truck 
and cattle in time to have prevented 
collision was for jury.—Southern Ry. 
Co. vy. White, 198 So. 759, 29 Ala.App. 
512, certiorari denied 198 So. 762, 240 
Ala. 283. 

Cal.App. In action for death of mo- 
torist who was struck by train at street 
crossing where automobile could be 
seen for a mile, whether fireman on 
train had a “last clear chance’ to avoid 
injuring motorist and negligently failed 
to do so was for jury.—Argo vy. South- 


In action f 
tinued negligence,” and, if so, 1 
such negligence was proximate or | 
remote cause of his death, were _ 
jury.—Argo vy. Southern Pac. Co., 1 
P.2d 077,. 39 Cal. App.2d- 706s. 0a 
Conn, In action against railro: 
injuries suffered when run over by tré 
while lying unconscious on the tra 
wherein complaint could not be rea 
stating facts making the last ¢ 
chance doctrine applicable, — th 
counsel informed court that he prop 
to rely on such doctrine, refusal to si 
mit the doctrine to jury was not err 
—Kinderavich y. Palmer, 15 y 
127 Conn. 85. , ; 
In action for death o 
man struck by defendants’ trai 
running across track to stop ] 
nor daughter approaching it fro 
posite side, whether brakeman, si 
on left side of engine cab and I 
ing forward, should have seen dece 
running toward track under su 
cumstances as to indicate n 
caution in operating train an 
veyed such information to engir 
and whether such information, cou 
with engineer’s own knowledge 
child’s approach, was sufficient 
quire him to stop or reduce s: 
engine in exercise of due car 
for jury.—Cote y. Palmer, 16 A. 
127 Conn, 321. a 
Conn. In action for death | 
man, struck by defendants’ train w 
running across track to stop her 1 
nor daughter approaching it from 
posite side, where eyidence ¢ 
showed that it was too late for t: 
men to avoid accident after deces 
came within ‘danger zone’, w 
space occupied by track and adj 


into position of peril until substan 
ly instant when she was struck, 


595, 127 Conn. 321. null 
Me. Where six-year-old child cross 
railroad tracks between _ stre t 
by work engine, in the child’s 
for personal injuries and in acti 
by the father for expenses, eviden 
was insufficient for jury under t 
“last clear chance doctrine’, where th 
record was barren of any proof 
railroad actually saw or should ha’ 
seen the child in his perilous positio 
on the track, or that it failed in 
way to exercise due care to avoid t 
accident.—Willey v. Maine Cent. R. 
18 A.2d 316. ’ 

Mo. In minor’s action against tr 
tee of railroad for injuries receive 
when stock truck in which minor 
riding was struck by train at crossi 
evidence was sufficient for jury 
whether trustee’s enginemen negligent. 
failed to keep a constant lookout 1 
persons. on or near track and to slae 
en speed of train enough to avert ¢ 
dae eat y. Thompson, 142 S.W.2d 
70. ‘ # 

3 

Mo. In action for 
wrongful death statute for death 
truck driver in collision with freight 
train at crossing, evidence whether 
recovery could be had under humani- 
tarian doctrine was for jury. Mo.St. 
Ann. § 3262, p. 383853.—Zickefoose v. 
Thompson, 148 S.W.2d 784. 

Mo. In action for death of driver of 
milk truck which, while traveling 10 
miles per hour on foggy and_ frosty 
morning in Illinois, was struck from 
the rear by passenger train traveling 
50 miles per hour, whether engineer 
was negligent in failing to slacken 
speed of train when he saw that truck , 
would attempt to cross tracks was for 
jury.—Wolf v. New York, C. & St. Le 
R. Co., 148 S.W.2d 1032. . 

As regards engineer's negligence a 
failing to stop or reduce speed of pas- 

e « 


penalty und 


have endangered passengers on 
, were for jury.—Wolf v. New 
aia & Sti .“R.- Co.; 148 S:W.2d 


In action against railroad com- 
for injuries to passenger in auto- 
struck by defendant’s motor 
at highway crossing in Kansas, 
nee that plaintiff saw train ap- 
roaching and warned driver when au- 
tomobile was about 200 feet from 
g, that automobile was then in 
view of train engineer, that train’s 
d of 35 miles per hour was not 
ened before collision, while auto- 
e's speed was reduced from about 
Jes to 10 miles an hour, that au- 
bile reached crossing before train, 
engineer did not see automobile 
until it was about 100 feet from cross- 
in ind that train could have been 
d within 120 feet and delayed 
econds in reaching crossing by 
g brakes 100 feet_ therefrom, 
ade case for jury under Kansas “last 
ar chance” doctrine, which is not 
ited to discovered peril under such 
mstances.—Trower vy. Missouri- 
Kansas-Texas R. Co., 149 S.W.2d 792. 
Mo.App. In death action arising out 
£6) ssing accident, failure of engineer 
o sound emergency warning of whis- 
and to reduce speed of train after 


ies 
pan 
7 FX 


0 g signal was given, and engi- 

after seeing truck driver’s peril, 
d not have averted collision—Camp 
urn, 142 S.W.2d 772. 


In action for damages to 
struck by defendant’s freight 
I > railroad evidence 
insufficient to take to jury ques- 
f locomotive engineer’s negligence 
* humanitarian doctrine in fail- 
give warning of train’s ap- 
by blowing whistle or ringing 
ter truck reached danger zone. 


In action against railroad 
motorist as result of 
sing collision, question whether 
tors of train, under “humanitarian 
should have seen motorist ap- 
ching, oblivious of his peril, in 
time to have sounded warning so that 
tno! orist would have had time to stop, 
va or jury.—Rosanb im 

0: 48 S.W.2d 830. 
In action against railroad for death 
torist as result of crossing colli- 
evidence did not justify submis- 
on of case to jury, under “humani- 
arian rule’, on question whether op- 
ators of train negligently failed to 
lacken speed.—Rosanbalm vy. 
son, 148 S.W.2d 830. 
- Mo.App. In action against railroad 
ind operator of motor train for death 
of trailer-truck occupant in collision, 
where there was evidence that truck 
approached crossing at an obtuse angle, 
nd that front end of train was not 
onventional type steam engine but was 
of a type wherein operators were seat- 
ed near the front end, whether op- 
erators of train could not have seen 
truck until moment of collision was 
meeaor the jury.-Brown ,v. Alton R, Co., 
151 S.W.2d 727. 

In action against railroad and op- 
rator of motor train for death of 
iler-truck occupant in — collision, 
rein reliance was placed on the 
anitarian doctrine, where street 
covered with ice and snow and 
truck could not have been stopped in 
Jess than 45 feet and operators of 
train could have seen that view of 
 truek occupants was obstructed by 
_  gshrubbery and that truck continued at 
a uniform rate of speed giving no evi- 
dence that it was going to stop, wheth- 
er truck was in the “danger zone” 
within contemplation of the “humani- 
/ 


v. Thomp- 


for 


Thomp-, 


mR, Co. 4 Weeder Gee 
In death action against rail- 
road where evidence offered regarding 
movements of deceased after he was 
last seen at filling station about a mile 
and a half from place of accident was 
uncertain and speculative, and the 
physical facts presented no reasonable 
theory to the exclusion of many oth- 
ers regarding circumstances under 
which accident occurred, evidence was 
insufficient fer jury under “last clear 
chance doctrine’. C.S. § 160, 161. 
Mercer v. Powell, 12 S.H.2d 227, 218 
N.C. 642. i g 
Tenn.App. In action against rail- 
road company for death of automobile 
occupant in crossing accident, wheth- 
er fireman was.on the lookout ahead, 
and whether engineer should have first 
sounded the alarm whistle or have ap- 
plied brakes, were questions for the 
jury. Code 1932, § 2628(3, 4).—Ten- 
nessee Cent. Ry. Co. vy. Dunn, 145 S. 
W.2d 543. 
2047 


§ 

C.C.A.N.C. Truck driver whose death 
resulted from collision between train 
and truck was guilty of contributory 
negligence as matter of law only if that 
was the only reasonable and legitimate 
inference which could be drawn from 
the evidence taken in light most favor- 
able to driver.—Riddle y. Southern Ry. 
Co.} 114 -Fi2d 259. 

Ala. In action against railroad com- 
pany for death of driver of truck, 
struck by defendant’s train at public 
road crossing, credibility of locomotive 
engineer’s testimony as to his and de- 
cedent’s acts before collision was for 
jury, and such testimony should be 
considered in light of engineer’s in- 
terest and relation to transaction.— 
Atlantic Coast Line R. Co. v. Flowers, 
3 So.2d 21 

Cal.App. In action for death of par- 
ents in railroad crossing accident, 
where there was some evidence that 
train at time of collision was travel- 
ing at 70 miles an hour in violation 
of ordinance, that no whistle warning 
was sounded, that flashing red lights 
did not operate, that wigwag signal 
installation violated order of Railroad 
Commission and that all signals were 
inadequate, whether defendants were 
negligent was for the jury, unless con- 
tributory negligence was established 
as a matter of -law.—Boellaard~ v. 
agen: 107 P.2d 951, 41 Cal.App.2d 


In action for death of parents in 
railroad crossing accident, where evi- 
dence was conflicting respecting wheth- 
er father or mother was driving au- 
tomobile, contributory neg igence of 
driver, whichever it was, was for the 
jury.—Boellaard y. Crabbe, 107 P.2a 
951, 41 Cal.App.2d 792. 


Cal.App. In action for personal in- 
jury and property damage sustained in 
collision between automobile and train, 
where evidence was sufficient to sup- 
port jury’s implied finding that oper- 
ators of train were negligent and that 
motorist was free from contributory 
negligence, the court was warranted in 
denying motion for directed verdict.— 
Copyer v. Southern Pac. Co., 111 P.2d 


Ga.App. In action against railroad 
for death of pedestrian who was struck 
by passenger train at private cross- 
ing, which was maintained by the rail- 
road, on ground that proper warning 
was not given to pedestrian, whether 
pedestrian was guilty of contributory 
negligence, precluding récovery for her 
death, was for the jury under the evi- 
dence.—Wilson vy. Pollard, 10 S.B.2d 
407, 62 Ga.App. 781, conforming to 
answer to certified questions 8 S.H.2d 
380, 190 Ga. 74. 

Ga.App, Operation of automobile on 
highway at speed in excess of that 
permitted by law was “negligence per 
se’.—Edwards vy. Atlanta, B. & C. R. 
Co., 10 S.H.2d 449. 

Ga.App. In action for injuries sus- 
tained in coHision between plaintiffs 
automobile and defendant’s train at 
street crossing, whether allegations of 


WwW 
n¢ 


b in 
at he Bee 
looked 


S.H.2d 457. r 

Ga.App. In an action against a rail- 
road company for injuries received by 
a person lawfully upon a railroad 
crossing, question of what such per- 
son must or must not.do in order to 
free himself of guilt of lack of or- 
dinary care constituting proximate A 
cause of his injury is for the jury.— ; 
Luke v. Powell, 12 S8.H.2d 196, 63 Ga. 
ADD eo oe 

Idaho. In action for injuries sus- 
tained by driver of small delivery truck oe 
in collision at crossing with switch ~ | 
engine on spur track, whether, under ‘ 
the cricumstances, driver was contribu- 3 
torily negligent in matter of speed and 
lookout, was for the jury.—Depart- 
ment of Finance of State v. Union Pac. 1) 
RiCo.,. 104, P 20s i105 a 

Idaho. In action for injuries to and — a 
death of oceupants of automobile in ‘ 
crossing collision with train, evidence — - 
held to make jury question on issues 7 
of railroad’s violation of ordinance reg- 
ulating speed of trains, and of con- % 
tributory negligence in permitting son 
to drive, failing to stop automobile be- ad 
fore crossing, or to look and _ listen, is 
and in proceeding toward main line on 
past boxcars that obstructed view.— ; 

t 
4 


et tee 


Opts v. Union Pac. R. Co., 108 P.2d 


Ind. In action for injuries sustained 
when plaintiff's automobile collided 
with train at crossing in vicinity of 
which were many warning signs, wheth- 3 
er plaintiff was guilty of contributory q 
negligence was a question for jury.— Ma 
Pettibone v. Howard, 34 N.W.2d 12. 

Ky. Where negligence of railroad’s 
employees is shown, question whether 
person injured when struck by train © 
Was guilty of negligence but for which 
the injuries would not haye been sus- 
tained, is ordinarily for jury.—Louis- 
ville & N. R. Co. v. Jackson, 151 .S.W. 
2d 386, 286 Ky. 595. : 


_ Mo. In determining whether motor- 
ist was contributorily negligent as a 
matter of law so as to preclude re- 
covery from railroad’ for his death, 
evidence in favor of administratrix 
would be accepted as true and ad- 
ministratrix would be allowed the 
benefit of every reasonable inference Le 
which could be drawn in her favor 
from all the evidence. Mo.St.Ann. § 
3263, p. 3371.—Fitzpatrick vy. Kansas 
City Southern Ry. Co., 146 S.W.2d 560. 

Mo.App. In action for injuries to 
driver of automobile, struck by railroad 
train at road crossing, whether plain- 
tiff was contributorily negligent in fail- 
ing to look in direction from which 
train approached after starting onto 
crossing and to hasten off track by in- 
creasing speed of automobile Lele. for 
jury under evidence.—Taylor vy. Alton 
R. Co., 148 S.W.2d 806. 

Or. The duty of a traveler to look 
and listen before crossing a railroad 
track is not always an absolute one 
but may be qualified by attendant cir- 
cumstances so as to require issue of his 
contributory negligence in not taking 
proper measures for his safety to be 
submitted to jury.—Andersen y. South- 
ern Pac. Co., 106 P.2d 1048. 

S.C. Where a traveler is injured on a 
railroad crossing and the facts are not 
controverted, and reasonable inferences 
from the facts are unequivocal and 
could lead to but one conclusion, court 
will declare as a matter of law wheth- 
er the party injured was contributorily 


negligent.—Harrison y, Atlantic Coast 
uk 


was negligent, 

qualiy as impartial 
easy a different ~conclusion, 
whether traveler was contributorily 


ne 
Atlantic Coast Line R. Co., 13 8.H.2d 
137, 196 S.C. 259° 
S.C. In action for damages sus- 
ay tained by automobile owner as result 
> of grade crossing collision which oc- 
curred at night in North Carolina, be- 
tween train and automobile, which was 
driven by owner’s son, negligence of 
railroad and contributory negligence of 
~ the son was for jury, under conflicting 
evidence concerning alleged failure of 
crossing signal light and bell to func- 
tion, and failure of trainmen to give 
other signals of approach of train.— 
Ballard v. Southern Ry. Co., 15 8.E.2d 
AIA SW Oheep Xoo 
See Storry v. C. N. R. [1940] 3 Dom. 
L.R. 554. 


§ 2048 
Wash. Whether one who drives an 
7 automobile into side of a train moving 
iby over crossing or standing thereon is 
negligent presents a question of fact 
or of law depends upon particular facts 
of each case.—Schofield v. Northern Pac. 
Ry. Co., 104 P.2d 324. 


Say 2051 
= Ala.App. Whether truck driver was 
ay contributorily negligent in attempting 
to cross railroad tracks without first 
> stopping, looking, and listening for ap- 
, proaching train was for the jury, where 
a evidence was conflicting.—Sloss-Shef- 
field Steel & Iron vo. y. Willingham, 
: 199 So. 15, 29 Ala.App. 569, cause re- 
manded, 199 So. 28, 240 Ala, 294. 
Mich. Where motorist was admit- 
tedly driving at a speed of 25 miles 
an hour as he approached crossing, 
and street was icy and slippery, and 
* overwhelming weight of evidence was 
to effect that motorist crashed through 


' crossing gate before colliding with 
train, administrator of motorist’s es- 
J tate was barred as a matter of law 
‘ by contributory negligence of motorist 
4 from recovering damages arising from 


railroad company’s alleged negligence. 
—Barnett v. New York Cent. R. Co., 
POSING 125 be 95) PMichsi 36, 
\ S.C. Ordinarily ic is a question for 
; jury in applNation of standard of due 
eare to determine whether attempt of 
traveler to cross railroad track with- 
out looking and listening effectively 
was excusable or culpable, but circum- 
stances may be such that the exist- 
ence of neglivence or gross contribu- 
tory negligence becomes a matter, for 
determination of court where the ex- 
istence of contributory negligence is 
the only conclusion deducible by a 
reasonable mind.—Tavlor v. Powell, 12 
$.E.2d 27, 195 S.C. 486. 


§.C. In action against railroad com- 
pany for death of motorcyclist result- 
ing from collision’ at grade crossing 
just outside city limits, evidence wheth- 
er motoreyclist was guilty of gross 
contributory negligence in respect to 
keeping a proper lookout as he ap- 
proached crossing was for jury.—Lang- 
ston v. Atlantic Coast Line R. Co., 15 
S.E.2d 758, 197 S.C. 469. 


§ 2052 

Ind.App. Whether driver of bus 
which was struck by train at street 
crossing was contributorily negligent 
in failing to see the train when driver 
stopped bus and looked for approach 
of trains, so as to preclude recovery 
for resulting injuries, was for jury.— 
Pennsylvania R. Co. v. Lytle, 34 N.BE. 
20: 939. 

Whether driver of bus which was 
struck by train at street crossing was 
guilty of eontributory negligence was 
not.to be determined by application 
of alleged presumption that he did not 
look or if he did look that he did not 
heed what he saw, but was to be deter- 

; mined from the evidence, and it was 
7 the right solely of jury to weigh and 


ae 


sent is for the jury.—Harrison v._ 
a 


Busker vy. New York Cent. R. Co., 149 
S.W.2d 449. 

Pa.Super. In action against railroad 
company for damage to automobile 
which stalled on private railway cross- 
ing and was run into by train, motor- 
ist was not as a matter of law guilty 
of “contributory negligence” for not 
leaving automobile, walking ahead and 
inspecting driveway to ascertain with- 
out any doubt the exact limits of 
crossing, notwithstanding that snow 
had fallen, where contour of driveway 
was visible and motorist believed that 
he was in center of driveway.—Naugle 
v. Reading Co., 21 A.2d~*09, 145 Pa. 
Super. 341. 

§ 2053 


Ga.App. In action for injuries sus- 
tained in collision between plaintiff’s 
automobile and defendant’s train at 
street crossing, whether allegations of 
petition that plaintiff approached cross- 
ing at speed of not over 18 miles an 
hour while looking and listening, with- 
out hearing any whistle, bell or noise 
or seeing anything to indicate train’s 
approach, and his evidence that he ap- 
proached at no greater speed, looked 
in direction from which train was com- 
ing and saw that track was clear when 
about 100 feet therefrom, looked again 
when 80 feet from track, discovered 
train 50 feet away when he reached 
point 10 to 15 feet from track, where- 
upon he applied brakes and stopped on 
crossing, were sufficient to bar recov- 
ery as failing to negative plaintiff's 
negligence was jury questionWestern 
sae R. R. v. Mathis, 10 S.E.2d 


In action against railroad company 
for injuries to driver of automobile 
struck by defendant’s train at street 
erossing, plaintiff's testimony that he 
did not see train in time to avoid con- 
sequences of defendant’s negligerfce 
held not so incredible or inherently im- 
probable as to demand finding, as mat- 
ter of law, that plaintiff saw train in 
time to stop automobile before collision 
and hence could not recover.—Western 
pia Het age R. R. v. Mathis, 10 S.E.2d 


Idaho. In action for injuries sus- 
tained by driver of small delivery truck 
in collision at crossing with switch en- 
gine on spur track, whether, under the 
circumstances, driver was contributor- 
ily negligent in matter of speed and 
lookout, was for the jury.—Department 
of Finance of State v. Union Pac. R. 
Co., 104 P.2d 1110. 

Ind.App. In action against railroad 
for injuries to driver of bus which 
was struck by train at street crossing, 
whether driver had a view of approach- 
ing train at time he stopped the bus 
and looked was for jury.—Pennsyl- 
vania R. Co. v. Lytle, 34 N.E.2d 939. 

S.C. Ordinarily, whether the _  at- 
tempt of a traveler to cross a railroad 
track without looking and listening ef- 
fectively is excusable or culpable is for 
the jury, but the circumstances may be 
such that existence of negligence or 
gross contributory negligence is for the 
court, as where the existence of con- 
tributory negligence is the only con- 
elusion deducible by reasonable minds. 
—Carter v. Atlantic Coast Line R. Co., 
TOMS E2117; 194-8. C..494- 

8.c. Ordinarily, traveler approach- 
ing railroad crossing who has full 
opportunity of seeing approaching train 
in time to avoid collision and who does 
not look or exercise the slightest care 
for bis own safety, is guilty of gross 
negligence, and the court may so de- 


stopping bus before entering « 


and looking in both directions, 
jury.—Pennsylvania R. Co, v. L 
N.E.2d 939. : 


§ 2055 
Cal.App. Whether driver os 
stop as well as look and liste 


trains before crossing railroad tra 
ordinarily a question for the jt 
egeper v. Southern Pac. Co., | 


In action for personal inj 
property damage sustained i 0 
between automobile and train, — 
evidence disclosed that as mo 
proached crossing his view was 
structed, that there was no w 
signal, that nothing indicated th 
track was in frequent use, an 
train was proceeding without 
lights or appropriate signals, v 
motorist was negligent in failin; 
before attempting to cross trac 
for the jury. Vehicle Code, §§ | 
, 649, St.1935, pp. 201, 205, 212.— 
v. Southern Pac. Co., 111 P.2d | 

Mo.App. In action for inj 
driver of automobile, struck ioe 

whet 


road train at road crossing, 
plaintiff was contributorily negli: 
failing to look in direction from 
train approached after startin 
crossing and to hasten off tra 
creasing speed of automobile | 
jury under evidence.—Taylor v._ 
R. Co., 148 S.W.2d 806. ce 
§ 2056 
Mo.App. In action agains 
company for death of 18 year 
torist in collision at grade cro 
Illinois. where motorist. had — 
to permit freight train coming fro} 
left to pass but started to cross 
while his view to the right w 
partiaily obstructed by the fre 
train and was struck by passenge 
coming from the right on adjoini 
r how 


track at a speed of 75 miles pel 
whether iat me co 
negligent was for the jury.—Buske! 
New York Cent. R. Co., 149 S.W.2d 
§ 2059 ine 

Mass. Damages for death of tru 
driver who was fatally injured in grade 
crossing collision were not recoverable 
as a matter of law, where jury founc 
that statutory signals had been 2 


entirely obstructed and then procee 
at four or five miles an hour up sl 
incline to crossing and_ stopped 
crossing momentarily before ‘ 
locomotive struck 

L,(Ter.Ed.) c. 90, § 155 ‘¢. 160, § 
c. 229, § 3—Gove v. Boston & I] 
R., 29 N.H.2d 699. 


milk truck which, 
miles per hour on foggy and 
morning in Illinois, was struck by Si 
senger train traveling 50 miles p Ke 
hour, whether driver who was travel- — 
ing on regular schedule which brought | 
him to the crossing about the sam : 
time each morning, and who was ac- | 
quainted with regular train schedule, — 
and who, if he looked in direction from bs 
which train approached, would have ~ 
been looking into the sun, was con- 
tributorily negligent was for jury.— 

Wolt v. New York, C. & St. L. R. Co.,, 

148 S.W.2d 1032. 

Pa. A truck driver, who could see 
only about 170 feet in direction from 
which train, running at 45 miles per 
hour, was approaching highway cross- 
ing, at which he stopped, looked, and 
listened, was not guilty of contributory 
negligence as matter of law in starting 
to cross track without having seen or 
heard train, which struck truck before — 
he could get across.—Usher vy. Pitts- 
burgh & L. HB. R. Co., 16 A.2d 387.” ae 


i ¢ ye tes 


ailroad crossing accident, whether 
otorist was grossly negligent in that 
» did not look and listen in both di- 
ections for approaching trains when 
's view was. obstructed by freight de- 
ot.and box cars was for the jury even 
there was a willful failure on part 
railroad to give statutory signals on 
pproaching erossing.—Carter v. Atlan- 
tic Coast Line R. Co., 10 S.H.2d 17, 
194 S.C. 494. f ; ; 
-Tenn.App. In action against rail- 
road company for death of automo- 
bile. occupant in crossing accident, 


here evidence tended to show that 


were questions for the jury.— 
; i Co. v. Dunn, 145 


§ 2064 


truck driver, 
alted eight feet before crossing spur 
spur had, allowing 


mber of standing box cars which ob- 
ructed the view. Hearing nothing, he 
ove beyond spur and was struck by a 
‘fast moving train on one of the tracks 
ond. He sued for damages, negli- 
operation, excessive speed, etc., 
ng that no signals had been giv- 
‘Evidence revealed that at the time 
team from two nearby standing en- 
ines was escaping, with considerable 
On the first trial compulsory 
msuit granted. Later Court en bane 
fted nonsuit and granted new trial. 
On second trial, verdict for plaintiff, 
followed by motion for judgment n. o. 
and rule for new trial. Held, while 
e cases would indicate a duty of 
he traveler to leave his vehicle and 
ik out until he could get a clear 
w, there are no precedent cases to 
dicate that such a duty is absolute. 
s still a matter for the jury, ee as 
_ is for the jury to say whether he 
should have stopped again, after having 
stopped at the usual place—Witkoski 
y. Lehigh Valley R Co., 34 Luz.L.Reg. 
1g $3, reversed 12 A.2d 908, 338 Pa. 


lative speed of car, three or four 
miles; and train, fifty miles or more, 
% together with noise of automobile mo- 


or; of watching narrow 


Reg.Rep. 158, reversed 12 A.2d 908, 
8 Pa. 510. 


municipality which had ordinance lim- 
iting train’s speed to 6 miles per hour, 
and that tracks curved shortly before 
and shortly after intersecting street so 
that coal and lumber yards and rail- 
road car on side track obstructed view, 
railroad’s negligence and deceased’s 
contributory negligence were for the 
jury.—Colwell v. Pennsylvania R. Co., 
113 F.2d 656. 

C.C.A.N.Y. In automobile passen- 
ger’s action against railroad for in- 
juries sustained in grade crossing col- 
lision on rainy night in open but set- 
tled country, passenger’s contributory 


7 negligence was for jury under eyi- 
dence that he was unfamiliar with 
neighborhood, that automobile had 


just crossed tracks of two other rail- 
roads, and that passenger was not 
aware that there were more ahead.— 
Cmuk y. Lehigh Valley R. Co., 116 F. 
‘2d 569. 

D.C.Pa. In motorist’s action for per- 
sonal injuries sustained when struck 
by locomotive at grade crossing when 
locomotive was engaged in a backward 
movement, where there was evidence 
that locomotive was traveling without 
lights and gave no signals, evidence 


L F yas 
‘ wee ier ee es Ba 
In action for death of motorist 


of negligence and ibuto: 
gence was sufficient for jury.—K 
Delaware & H. R. Corporation, 
Supp. 698. ; 4 is 
Idaho. In action for injuries to and 
death of occupants of automobile in 
crossing collision with train, evidence 
held to make jury question on issues 


of railroad’s violation of ordinance reg- 


ulating speed of trains, and of con- 
tributory negligence in permitting son 
to drive, failing to stop automobile be- 
fore crossing, or to look and_ listen, 
and in proceeding toward main line 
past boxecars that obstructed view.— 
rena v. Union Pac. R. Co., 108 P.2d 

41. 

N.C. In motorist’s action against 
railroad and its engine crew for inju- 
ries allegedly sustained in a grade 
crossing collision, where crossing was 
at street level and within a city and 
collision occurred on a foggy night, 
whether motorist was contributorily 
negligent was for jury.—Caldwell v. 
Southern Ry. Co., 10 S.H.2d 680, 218 
NECA O3y 

S.C. In action for death of motorist 
in railroad crossing accident, whether 
motorist was grossly negligent in that 
he did not look and listen in both di- 
rections for approaching trains when 
his view was obstructed by freight de- 
pot and box cars was for the jury even 
if there was a willful failure on part 
of railroad to give statutory signals on 
approaching crossing.—Carter y. Atlan- 
tic Coast Line R. Co., 10 S.E.2d 17, 194 
S.C. 494. 

§.C. In action for injuries to driver 
of automobile which collided with sec- 
ond freight car from locomotive of train 
which was obstructing unlighted coun- 
try road crossing for purpose of shift- 
ing back and forth and intermittently 
completely blocking the crossing in the 
nighttime’ when vision was obstructed 
from rain and fog, railroad’s negli- 
gence in failure to give proper warning, 
and motorist’s contributory negligence, 
were for jury.—Bingham y. Powell, 11 
S.E.2d 275, 195 S.C. 238. 


Whether right of way of train at 
railroad crossing may be pre-empted by 
train at rest for its own convenience 
in rain and darkness of night without 
safeguard or caution to warn highway 
traveler of danger in his way cannot 
be determined by court as matter of 
law, but each instance must be deter- 
mined in light of peculiar facts, and 
issues of due care, negligence, willful- 
ness and recklessness on part of de- 
fendant and plaintiff must ordinarily 
be submitted to jury for determination 
under proper instructions.—Bingham y. 
Powell, 11 S.B.2d 275, 195 S.C. 238, 

Tex.Civ.App. In policeman’s action 
for injuries sustained when patrol au- 
tomobile in which he was riding col- 
lided with railroad gondola car stand- 
ing on crossing on foggy night, where 
there was evidence that visibility was 
poor, and that automobile was being 
driven 15 or 20 miles per hour, and 
could be stopped within 25 or 30 feet, 
and that gondola car was not discoy- 
ered until it was some 15 feet distant, 
and policeman was thoroughly familiar 
with the crossing, whether policeman 
was contributorily negligent was for 
the jury.—Gulf, C. & S. F. Ry. Co. v. 
Picard, 147 S.W.2d 308, error dis- 
missed, judgment correct. 


Tex.Civ.App. In suit against rail- 
road for injuries sustained by plaintiff 
when his automobile traveling 15 miles 
per hour struck moving freight car on 
foggy night at crossing which was 
slightly elevated and at which there was 
no signal, plaintiff who had been drivy- 
ing with his lights ‘down’, who was 
unfamiliar with street, and who did not 
know that he was approaching another 
track after having just crossed seven 
tracks was not guilty of contributory 
negligence as a matter of law.—Texas 
& N. Co. v. Skeen, 149 S.W.2d 
1060, error dismissed, judgment cor- 


rect, 
§ 2068 
C.C.A.N.C. Under North Carolina 
law, failure of railroad signal to work 
or failure of train to give warning 
Signals on approaching a _ crossing 


Varn © 
38°F. 


stantial 


ing trai 


. 


ut, 
doubt, question of whether 


care was exercised is for jury.— 


‘—Cline 
v. Southern Ry. Co., 115 F.2d 907, 
reversing 31 F.Supp. 657. ¥e 


In wrongful death action against 
railroad, where truck in which de- — 
ceased was riding approached railroad ~ : 
crossing at moderate rate of speed at 
noon on clear day, warning signal 
showed crossing to be clear and no 
signal was given by approaching train, 
view was unobstructed after truck was 
within about 35 feet of track, cross- 
ing was in bad condition and rough ; 
and truck may have been stalled, col- ; 
lision occurred on third of three 
tracks, and all ocecunants of truck 
were killed, contributory negligence of 
deceased was for jury.—Cline v. South- 
ern Ry. Co., 115 F.2d 907, reversing 
31 F.Supp. 657. : 

D.C.Il]. Where construction of rail- 
road near crossing was such that it 
was not clear whether locomotive’s 
headlight was observable to motorist 
whose automobile collided with the 
locomotive allegedly as result of rail- 
road’s negligence in failing to keep 
wigwag signal maintained at the cross- 
ing in good repair, and testimony con- 


‘cerning condition of weather at time 


of the accident was conflicting, con- ‘ 
tributory negligence of motorist, who . 
was allegedly acquainted with the 
crossing and relied upon the wigwag 
signal, was for jury.—Spreitler  v. 4 
Louisville & N. R. Co., 36 F.Supp. 117. 

Cal, Where motorist approached 
grade crossing at which automatic 
erossing signal was not working, at 
a speed of 15 to 25 miles per hour, 
and at a point 44 feet from the place : 
where automobile was struck ,by train i 
traveling at 45 to 60 miles per hour ve 
motorist had unobstructed vision of 
from 500 feet to a mile, and train on 
misty morning could have been seen 
500 to 800 feet away, whether motor- 


ist was contributorily negligent so as my 
to preclude recovery for his death was 
for the jury.—Will v. Southern Pac. 
Co., 116 P.2d 44, prior opinion 108 F 
Edu (ols va 


Cal.App. In action for death of mo- 
torist whose automobile was struck by 
train’ on heavily traveled railroad 
crossing which was usually protected 
by mechanical warning devices, includ- 
ing gates, contributory negligence of 
motorist who had used the crossing on 
many occasions and approached it dur- 
ing storm at speed of from 15 to 18 
miles per hour and slowed down to 
about 10 miles per hour as he came to 
the tracks, at a time when no warning 
devices were in operation, and whose 
automobile was struck by train which 
was traveling at a speed of about 40 
miles per hour, was for jury.—Gallo vy. 
Southern Pac. Co., 110 P.2d 1062. 


App.D.C. In action for wrongful 
death of motorist in collision at cross- 
ing between automobile and_ train, 
where motorist was familiar with the 
crossing, and there was evidence that 
warning lights and bells at crossing 
were not operating, and that there was 
a distance of only about 30 feet dur- 
ing which motorist had view of ap- 
proaching train, whether motorist was 
sees a peeu ects was for the 
ury.—Baltimore & O. R. R. y. rbin 
118 F.2d 9. MeN eo eas 

Okl. In action for death of driver 
of automobile, struck by defendants’ 
train at railway crossing, whether de- 
cedent’s acts in approaching crossing 
at speed of between 10 and 25 miles 
per hour, with view of track restricted 
by obstructions along side thereof, and 
proceeding onto crossing without stop- 
ping, in absence of danger alarm or 
signal sufficient to attract his atten- 
tion, constituted contributory negli- 
gence, was fact question for jury.— 
Kurn y, Freeman, 113 P.2d 194." 

8.C. In action for death of motorist 
and wife resulting from collision at 
grade crossing in city, where evidence 
most favorable to plaintiffs showed s 
that train crew failed to give sign ’ 


als : | 


_ drawn, whether motorist and wife were 


contributorily negligent and whether 
such negligence was the ‘proximate 
cause” of their death was for jury.— 
Harrison y. Atlantic Coast Line R. Co., 
» 13" S:H.2d 137,196 S.C. 259. 
S.C. Where automatic signal light 
and bell are maintained at railroad 
crossing, a motorist approaching the 
crossing is not negligent as a matter 
of law if he enters crossing without 
listening at time when signals are not 
in operation.—Ballard vy. Southern Ry. 
BE Conlo, Said 184099197) SiG, 288: 


§ 2070 

_C.C.A.Ark. In action against railroad 
for injuries sustained by passenger in 
truck which was struck by train at 
grade crossing in Arkansas, refusal to 
direct verdict for railroad was error 
where it was established so clearly 
that reasonable minds could not differ 
that truck came to a stop, or nearly 
so, at a point from which railroad 
tracks and approaching train were in 
plain view, and that train remained 
within scope of vision while truck 
proceeded slowly in second gear onto 
crossing in front of train, and that 
engine operatives were not at fault in 
failing to stop train before they did 
stop train, and that negligent opera- 
tion of truck was sole proximate cause 
of accident. Pope’s Dig. Ark. §§ 11135, 
11153.—Missouri Pac. Co. v. Bald- 
win, 117 F.2d 510. 

Ga.App. In action for death in 
crossing collision between train and 
automobile, charge that plaintiff could 
not recover if deceased by ordinary 
care could have prevented injury to 
himself, from railroad company’s neg- 
ligence, should be qualified by state- 
ment that deceased’s duty to exercise 
due care did not arise until negligence 
of company was apparent, or could 
have been apprehended by deceased in 
exercise of reasonable’ diligence.— 
Chandler y. Pollard, 12 S.E.2d 190. 

Ga.App. In motorist’s action against 
railroad arising out of crossing colli- 
sion in city, where view was obstruct- 
ed and motorist approached crossing 
at speed of about 12 or 15 miles per 
hour and did not see train approach- 
ing at speed of about 25 or 30 miles 
per hour until he was on tracks, and 
he then attempted to avoid collision 


by increasing speed of automobile, 
whether an emergency existed, and 
whether motorist was contributorily 


negligent in increasing speed or in al- 
legedly failing to exercise due care to 
avoid consequences of railroad’s alleged 
negligence, was for jury.—Luke_v. 
Powell, 12 S.H.2d 196, 63 Ga.App. 795. 


§ 2071 

Conn. In action for death of woman 
struck by defendants’ train while run- 
ning across track to stop her minor 
daughter approaching it from opposite 
side, whether decedent’s conduct was 
that of reasonably prudent person in 
like circumstances, so as to absolve 
her from guilt of “contributory negli- 
gence’ under “rescue doctrine’, held 
for jury.—Cote v. Palmer, 16.A.2d 595. 
12% ‘Conn, 1321. 


Ga.App. In motorist’s action against 
railroad arising out of crossing col- 
lision in city, where view was obstruct- 
ed and motorist approached crossing 
at speed of about 12 or 15 miles per 
hour and did not see train approach- 
ing at speed of about 25 or 30 miles 
per hour until he was on tracks, and 
he then attempted to avoid collision 


by inereasing speed of automobile 
whether an emergency existed, and 
whether motorist was contributorily 


negligent in increasing speed or in al- 
legedly failing to exercise due care to 
avoid consequences of railroad’s al- 
leged negligence, was for jury.—Luke 
rere 12 S.B.2d 196, 63 Ga.App. 
795. 


‘ § 2072 
Ill, In action for death of minor 


Sprague v. 


ce. 11176, § 62.— 
Goodrich, 32 N.E.2d 897, 
376 Ill. 80, reversing Goodrich y. Spra- 
gue, 26 N.W.2d 884, 304 Ill.App. 556. 

S.C. Where complaint against rail- 
road was based on theory that deceased, 
while in a weakened, helpless and 
dazed condition, because of loss of 
blood from cuts received in an auto- 
mobile accident and which condition 
was gradually growing worse, attempt- 
ed to avail himself of railroad’s invita- 
tion to cross its track in order to se- 
eure help in returning to city for medi- 
eal treatment, but that before he was 
able to get across train struck him and 
inflicted injuries which resulted in his 
death, whether deceased was guilty of 
contributory negligence was for the jury 
under the evidence.—McMillan v. South- 
ern Ry.-Carolina Division, 13 S.H.2d 
9115 1 9GHSCuy oro. ‘i 


§ 2074 

_ ©.C.A.Ind. An 11-year-old girl rid- 
ing in the rear seat of an automobile 
was not guilty of contributory negli- 
gence as a matter of law, so as to pre- 
elude recovery from railroad for in- 
juries sustained when the automobile 
was struck by a train, because the 
girl did not take more decisive and 
effective action to prevent her mother 
from driving onto the track, where it 
did not even appear that the girl knew 
whether her mother was going on or 
would stop.—Constantine. y. Pennsyl- 
vania R. Co., 114 F.2d 271. 

Cal.App. In action for death of par- 
ents in railroad crossing accident, 
where there was some evidence that 
train at time of collision was travel- 
ing at 70 miles an hour in violation 
of ordinance, that no whistle warning 
was sounded, that flashing red lights 
did not operate, that wigwag signal 
installation violated order of Railroad 
Commission, and that all signals were 
jnadequate, whether defendants were 
negligent was for the jury, unless con- 
tributory negligence was established as 
a matter of law.—Boellaard v. Crabbe, 
107 P.2d 951, 41 Cal.App.2d 792. 


Minn. In action against railroad to 
recover for death of occupant of au- 
tomobile as result of collision between 
train and automobile at crossing in 
city, evidence was insufficient to es- 
tablish as a matter of law that the 
occupant of the automobile was con- 
tributorily negligent.—Lang y. Chicago 
& ON. W. Ry. Co, 295 NW. 57, 

Mo. In action against railroad and 
operator of motor train for death of 
trailer truck occupant in collision, evi- 
dence made a prima facie case of con- 
tributory negligence of occupant for 
the consideration of the jury, and fact 
that occupant was a guest did not mili- 
tate against that proposition.—State 
ex rel. Alton R. Co. v. Shain, 143 S.W. 
2d 233, quashing record Brown y. Al- 
ton R. Co., 132 S.W.2d 713. 

Mo.App. In action against railroad 
and operator of motor train for death 
of trailer-truck occupant in collision, 
occupant was not bound as a matter of 
law to know in what distance the truck 
could be stopped, and whether occu- 
pant’s conduct in failing to caution 
driver or to remonstrate against rate 
of speed and manner of driving ren- 
dered him guilty of contributory neg- 
ligence was question for jury and not 
“question of law’ for court, under evi- 
dence that occupant had no control or 
right of control over operation of truck 
but was present merely to assist stock 


owner for whom cattle were being 
hauled.—Brown vy. Alton R. Co., 151 
S.W.2d_727. 

Pa. In action against a railroad and 
driver and owner of automobile for 
damages allegedly sustained in a 


erossing collision 
automobile in which minor, plaintiff 
was a guest passenger, whether minor 
wag contributorily negligent was for 
jury under minor’s testimony that he 


between train and - 


D 


Z obile 
dozing at time of accid espec 


where minor was not famil v 
locality of accident.—Anstine 
Pennsylvania R. Co., 20 A.2d 77 
Pa, 423: ‘i “4 
The fact that minor plaintiff. 
was a guest passenger in autom 
was asleep while automobile wa 
operated, did not convict minor 
tributory negligence as a matte 
precluding recovery from railroad 
driver of automobile for injuries — 
tained in crossing accident.—Anstir 
v. Pennsylvania R. Co., 20 A.2d- 
342 Pa. 428. , 
The fact that minor plaintiff, 
was a guest passenger in automo 
was asleep while automobile was be’ 
operated, was for jury’s consider: 
in determining whether minor was Col 
tributorily negligent so as to be pre 
cluded from recovering against dr 
and railroad for injuries sustained 
crossing accident.—Anstine vy. Penns 
vania R. Co., 20 A.2d 774, 342 Pa. 42 
§ 2075 = 
S.C. Whether right of way of t 
at railroad crossing may be pre-em 
by train at rest for its own conven 


mined in light of peculiar facts, and 
issues of due care, negligence, willful 
ness and recklessness on part of 
fendant and plaintiff must ordinar:’ 
be submitted to jury for determinati 
under proper instructions.—Bingha 
Powell, 11 S.H.2d 275, 195 S.C. 238 
S.C. In action by husband for 

sequential damages for injuries to wi 
who was a passenger in automobi 
struck by freight train at crossing 
in which evidence showed failure t 
give statutory signals, presence of d 
and smoke, noise, and vibration o 
another freight train which had ji 
passed in opposite direction, and pr 
ence of obstructions to view of tr: 
from where automobile stopped bef« 
erossing tracks, whether plain 
wife was guilty of gross or willf 
negligence was question for jury. Code 
1932, § 8377.—Cook vy. Atlantic Coas 
Line R. Co., 13 S.H.2d 1, 196 S.C. 


§ 2076 % 4 a 
C.C.A.Okl. To charge a railroad with > 
negligence in leaving train at night 
across highway without lights or oth- 
er signals to disclose its presence, bur 
den is upon plaintiff to establish a set 
of circumstances that will warrant 
jury’s consideration of question of rea 
sonable care on part of trainmen, and — 
if trial court is of opinion that rea- — 
sonable men might differ as to wheth-— 
er trainmen, in exercise of reasonabl 
care, might have anticipated acciden 
jury should be allowed to decide ques 
tions of primary negligence and of | 
proximate cause.—Holt v. Thompson, — 
115 F.2d 1018. f 


D.C.1H. In -action 
motorist resulting from injuries sus-_ ; 
tained in automobile-train collision — 
which occurred at night, at crossing — 
at which wigwag signal was main- 
tained by railroad, whether the wig- 
wag, as result of railroad’s negligence, 
failed to operate at the time of the col- 
lision, and whether failure of the wig- 
wag to operate directly caused or con- 
tributed to cause the collision, were 
questions for jury.—Spreitler v. Louis- 
ville & N. R. Co., 36 F.Supp. 117. 

Conn. Alleged negligence in going 
upon railroad tracks when train was 
approaching, under such circumstanc- 
es that the person knew or should have 
known that there was danger that he 
would be struck, was not related to 
the risk of injury from being run over 
by another train proceeding in the op- 
posite direction after the person had 
been thrown upon the track and was 
lying there in unconscious condition 
for some minutes and hence the original 
negligence would not bar recovery 
from railroad as a matter of law, but 
jury could find that it was not a 
“proximate cause” of the subsequent 


for death of 


Sepals Sater. : 
. t bd 4 2 BO aK 4 "a 
Kinderavich vy. Palmer, 15 A 
Conn. 85. feet ates! 
App. In action against railroad 
any for injuries sustained in colli- 
between plaintiff’s automobile and 
ndant’s train, plaintiff’s evidence 
at train was moving at to 60 
miles an hour over much used street 
crossing in city of 11,000 population at 
: t 6:45 o’clock in half dark, misty 
rainy morning when factory whis- 
S were customarily blown and that 
ipproached crossing around curve 
out assistance of crossing watch- 
or electric warning device and 


ented question for jury as to proxi- 
e cause of injuries, where evidence 
horized finding that plaintiff, ap- 
ching crossing at speed of 15 to 20 
Ss per hour, applied brakes on seeing 
1 and stopped automobile complete- 
Vestern & Atlantic R. R. v. Mathis, 
20 457. 
owa. Hvidence that automobile col- 
ng with train approached railroad 
‘tossing on a pavement which occu- 
jants knew to be icy, that they knew 
tt nh was due at any moment and 
d car window down in order to hear 
ee uy beard none, and that be- 
al f obstruction they did not see 


until 40 feet from track, and 


of danger. Code 1939, § F 
gling v. Scandrett, 296 N.W. 787. 


F ry was properly submitted to 
ee oitioen v. Boston & M. R. R., 
H.2d 254, 309 Mass. 363. 
mn. In action against railroad to 
ecover for death of occupant of au- 
obile as result of collision between 
ilroad’s train and automobile at 
Ssing in city, whether railroad’s vio- 
lation of city ordinance limiting the 
dof railroad trains to six miles 
“proximate cause” 
he death of the occupant of the 
omobile, was for the jury.—Lang v. 
jicago. & N. W. Ry. Co., 295 N.W. 


As regards engineer’s negli- 
gence in failing to stop or reduce speed 
of passenger train which struck milk 
truck in IMllinois traveling 10 miles per 

hour, whether truck would not have 
 » been struck if engineer had applied 
emergency brake at time he applied 
_—s service brake, and whether an emer- 
«gency stop would have endangered pas- 
_ sengers on train, were for jury.—Wolf 
meeevaswew York,,C. & St. Li-R. Coj0148 
— 8.W.2d 1032. 

- Mo.App. In action for injuries sus- 
ained by occupant of wagon when 
truck by train at country road cross- 
ng, evidence that engineer, when 125 
feet from crossing, saw driverless wa- 
gon, drawn by team of run-away mules, 
. approaching crossing, raised a question 
for jury whether had engineer applied 
- air-brakes 75 or more feet from cross- 
ing instead of waiting until 50 feet 
therefrom wagon might have crossed 
safely ahead of train and occupant not 
been injured.—Wolverton y. Kurn, 149 
S.W.2d 62. 


, 


of trailer-tr - occup 
whether violation of the speed ord 
nance by train was proximate cause 
of collision was for the jury.—Brown 
Vic Alton ReiCone ibd SW 2d wale ee 

S.C. In action for death of motorist 
and wife resulting from collision at 
a grade crossing in city, where plain- 
tiff’s evidence showed that train was 
moving three times as fast as speed 
fixed by ordinance and that statutory 
crossing signals were not given, viola- 
tion of ordinance and statute consti- 
tuted negligence as a matter of law, 
but whether such negligence was 
“proximate cause” of injury was for 
the jury.—Harrison vy. Atlantic Coast 
Line) Rx 'Co; 13 S.Hi2d 1137, 1196S: 
259. 

Tex.Civ.App. Evidence that plain- 
tiff’s husband was struck by defend- 
ant’s train while crossing tracks about 
4 a. m. on a pathway ordinarily used 
by public, and that defendant’s em- 
ployees were negligent in operating 
train in excess of speed limit and in 
failing to give warning by whistle or 
bell, did not raise fact issue for jury, 
in absence of evidence that defendant’s 
negligence was proximate cause of ac- 
cident where ‘‘res ipsa loquitur” doc- 
trine was ° inapplicable.—Sterling _ v. 
Texas & N. O. R. Co., 148 S.W.2d 886. 
Hrror dismissed. 

Tex.Civ.App. Where there was evi- 
dence tending to show that crossing 
collision was an unavoidable accident, 
refusal of trial court to submit such is- 
sue to the jury was error.—St. Louis 
Southwestern Ry. Co. of Texas v. Barr, 
148 S:W.2d 924, error dismissed, judg- 
ment correct. © 

Where the evidence would support a 
finding that crossing collision was the 
result of some unknown cause or that 
it happened in some manner not ex- 
plained or under circumstances differ- 
ing from those relied upon by plaintiff 
and that such circumstances rebut the 
charge of alleged negligence and that 
neither plaintiff nor defendant was 
negligent, the issue of “unavoidable 
accident’? is presented and should be 
affirmatively submitted.—St. Louis 
Southwestern Ry. Co. of Texas v. Barr, 
148 S.W.2d 924, error dismissed, judg- 
ment correct. 


Tex.Civ.App. In suit against railroad 
for injuries sustained by plaintiff whose 
automobile struck moving freight car 
at crossing on foggy night, testimony 
that fog was more dense close to the 
ground, that street lights were visible, 
and that lights at crossing could have 
been seen, was sufficient for jury on 
question of whether railroad’s negli- 
gence in failing to comply with city 
ordinance requiring illumination of 
crossings was proximate cause of plain- 
tiff’s injuries—Texas & N. O. R. Co. v. 
Skeen, 149 S.W.2d 1060, error dis- 
missed, judgment correct. 
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C.C.A.Ark. In action against rail- 
road for injuries sustained by pas- 
senger in truck which was struck 
by train at grade crossing in Arkan- 
sas, refusal to direct verdict for rail- 
road was error where it was estab- 
lished so clearly that reasonable minds 
could not differ that truck came to a 
stop, or nearly so, at a point from 
which railroad tracks and approach- 
ing train were in plain view, and that 
train remained within scope of vision 
while truck proceeded slowly in sec- 
ond gear onto crossing in front of 
train, and that engine operatives were 
not at fault in failing to stop train 
before they did stop train, and that 
negligent operation of truck was sole 
proximate cause of accident. Pope’s 
Dig.Ark. §§ 11135, 11153.—Missouri 
Pac, R. Co. v. Baldwin, 117 F.2d 510. 

Ga.App. In action against railroad 
company for injuries sustained in col- 
lision between plaintiff’s' automobile 
and defendant’s train at street crossing, 
defendant’s evidence that plaintiff drove 
automobile at 40 miles per hour and 
struck train, which came on crossing 
jue ahead of automobile, without heed- 
ng sound of bell or whistle and in 


jury. 
Mathis, 10 S.H.2d 
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Ky. Where negligence of railroad’s — 
employees is shown, question whether | 
person injured when struck by train 
was guilty of negligence but for which 
the injuries would not have been sus- 
tained, is ordinarily for jury.—Louis- 
ville & N. R. Co. v. Jackson, 151 S.W. 
2d 386, 286 Ky. 595. ; 

S.C. In action for death of motorist 
and wife resulting from collision at 
grade crossing in city, where evidence 
most favorable to plaintiffs showed that 
train crew failed to give signals of 
approach of train to crossing, and that. 
train was being operated at a speed 
in excess of limit fixed by city or- 
dinance, and that train was behind 
schedule, and there was evidence from 
which an inference that driver used 
slight care for his safety could be 
drawn, whether motorist and_ wife were 
contributorily negligent and whether 
such negligence was the “proximate 
cause” of their death was for jury.— 
Harrison v. Atlantic Coast Line R. Co., 
13 S:Wi2a'137, 196)\8:C).259. 

S.C. In action for injuries sustained 
by minor when struck by freight train 
while crossing railroad tracks, wheth- 
er sole “proximate cause’? of minor’s 
injury was his own gross negligence 
in allegedly attempting to catch a ride 
on train was for the jury where the 
evidence was conflicting.—Coleman v. 
wen Ry. Co., 13 S.H.2d 142, 196 
S.C. i 
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C.C.A.N.Y. In automobile passen- 
ger’s action against railroad for in- 
juries sustained in grade crossing col- 
lision on rainy night, where it ap- 
peared that locomotive was properly 
lighted and was not coming too fast, 
but there was testimony that cross- 
ing signals were not given, failure to 
give those signals was _ actionable, 
however adequate warning signs at 
crossing were, and the District Judge 
erred in giving charge allowing jury to 
find railroad independently guilty of 
negligence because signs were not ade- 
quate. Railroad Law N.Y. 53.— 
ate ie Lehigh Valley R. Co., 116 F, 


Mo. In action against railroad for 
truck driver’s death resulting from 
collision in Illinois, an instruction was 
not erroneous as declaring the Mis- 
souri rule and not the Illinois rule un- 
der which case was to be determined, 
where instruction expressly required 
jury to find as prerequisite to verdict 
that deceased was exercising ordinary 
eare for his own safety and that rail- 
road was negligent.—Wolf v. New 


York, C. & St. L. R. Co., 148 S.w.2 
1032. seer: 
Mo.App. In action for injuries sus- 


tained by oceupant of wagon when 
struck by train at country road cross- 
ing, court erred in refusing to instruct 
jury that plaintiff’s right of recovery 
depended upon negligence of railroad 
company’s employees, and that burden 
rested upon plaintiff to establish such 
negligence by a preponderance of the 
evidence, and such error required re- 
versal of judgment for plaintiff.—Wol- 
verton y. Kurn, 149 S.W.2d 62. 

8.C. Instruction that 
arose that failure to give statutory sig- 
nals was proximate cause of injury, 
which could be overcome by proof to 
the contrary, followed by instruction 
that, even if railroad failed to give 
signals, jury should not find verdict 
against railroad for negligence unless 
Jury found that but for failure to give 
signals injuries would not have oc- 
curred, held not erroneous as permit- 
ting presumption as to proximate cause 
arising from failure to give signals to 
be taken as evidence to be weighed 
against evidence to contrary and as 
shifting burden of proof as to proxi- 
mate cause from plaintiff to defendant. 
Code 1932, § 8377.—Cook y. Atlantic 
Rpaat Line R; Co., 13 S.H.2d 1, 196 S. 


- 230, 


presumption ; 
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Ala. In action for injuries resulting 
when truck collided with train on 
crossing within corporate limits of 
city of Birmingham, which was author- 
ized by statute to regulate crossings 
including appliances on grade cross- 
ings for safety of the public, statute 
requiring every railroad company to 
erect at crossing a sign giving notice 
of the proximity of the railroad, and 
to warn persons of the necessity of 
looking out for the cars, was inappli- 
cable, and instruction charging that 
statute was applicable was erroneous. 
Code 1923, §§ 2020, 9954.—Sloss-Shef- 
field Steel & Iron Co. v. Willingham, 
199 So. 28, 240 Ala. 294, remanding 
eause 199 So. 15, 29 Ala.App. 569. 


Ala. In action by motorist for dam- 
ages from railroad crossing collision 
in city of Birmingham, where there 
was proof tending to show that boxcar 
was being backed across intersection 
with no flagman on end and no red 
lantern or other signal of approach 
thereon, charges that there was no 
duty to have a light on any portion 
of lead car, and that if a crew member 
was walking. across street in advance 
of lead boxcar with a lighted lantern 
in his hand, then no duty existed to 
have a person stationed on lead boxcar 
as a lookout were properly refused, in 
view of the facts and of provisions 
in city code, particularly as to the 
latter charge because it was argu- 
mentative.—Southern Ry. Co. v. Norris, 
2 So.2d 899. 


Ala.App. Where railroad sought to 
defeat liability for injuries to truck 
driver in grade crossing collision on 
ground that driver failed to stop, look, 
and listen before going on track, oral 
charge that statute requires that every 
railroad must erect at grade crossing 
a sign to give notice of proximity of 
railroad and warn persons of necessity 
of looking out for cars, was not er- 
roneous; where undisputed testimony 
showed that there was no sign at rail- 
road crossing, and driver was unfami- 
liar with the street and did not know 
railroad crossed street at point where 
collision occurred. Code 1923, § 9954. 
—Sloss-Sheffield Steel & Iron Co. v. 
Willingham, 199 So. 15, 29 Ala.App. 
569, cause remanded 199 So. 28, 240 
Ala. 294. 

Where undisputed evidence showed 
that there was no stop sign at rail- 
road crossing, and that truck driver 
was unfamiliar with the street and did 
not know railroad crossed street at 
point where collision occurred, oral 
charge that if truck driver did not 
know that there was a track crossing 
street, and could not in exercise of 
reasonable care ascertain that fact, 
there was no duty on him to stop, look, 
and listen, and that railroad was li- 
able for all injuries resulting from fail- 
ure to comply with statutory require- 
ments, and that burden of proof was 
on railroad to show compliance with 
requirement and that there was no neg- 
ligence, was not erroneous. Code 1923, 
§ 9954.—Sloss-Sheffield Steel & Iron 
Co. v. Willingham, 199 So. 15, 29 Ala. 
App. 569, cause remanded 199 So. 28, 
240 Ala. 294. 

Requested charge that it was duty of 
truck driver, before attempting to 
eross railroad track at crossing, to 
stop, look, and listen for approaching 
train, and that Jack of railroad cross- 
ing sign at crossing would not relieve 
driver of such duty, was properly re- 
fused, where there was evidence that 
truck driver had no knowledge of exist- 
ence of the railroad crossing, and duty 
of the driver to stop, look, and listen 
was fully and correctly covered by 
written charge given by the court.— 
Sloss-Sheffield Steel & Iron Co. vy. Wil- 
lingham, 199 So. 15, 29 Ala.App. 569, 
cause remanded 199 So. 28, 240 Ala. 
294. 

Requested charge that a person wish- 
ing to cross track of railroad at pub- 
lie crossing who sees a train approach- 
ing and who for himself measures the 
distance and time it will take to cross, 
and acting upon his own judgment, 
undertakes to cross, assumes the risk 
if injured, and cannot hold railroad 
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responsible for negligence unless his’ 


intention was apparent to employees 
of the defendant operating the train 
and after such perilous intention and 
conduct became apparent by the exer- 
cise of due care the injury could have 
been avoided, was properly refused, 
where it was not established that truck 
driver saw approaching train, and 
charge was also argumentative and 
misleading.—Sloss-Sheffield Steel & 
Iron Co. v. Willingham, 199 So, 15, 
29 Ala.App. 569, cause remanded 199 
So. 28, 240 Ala. 294. 

Where there was evidence that truck 
driver had no knowledge of existence 
of a railroad crossing which was not 
marked by stop sign, and crossing was 
difficult to discern, refusal of request- 
ed charge that operators of railroad 
train, operating over public crossing, 
are charged with duty of operating 
trains with due care, but they may 
assume, until contrary becomes clear- 
ly apparent to them, that persons ap- 
parently adult driving automobiles will 
exercise due care to prevent a collision 
with the train by not going upon the 
track at time when train is approach- 
ing the crossing, was proper.—Sloss- 
Sheffield Steel & Iron Co. v. Willing- 
ham, 199 7 Sov? 15,29) Ala. App.s 569, 
cause remanded 199 So. 28, 240 Ala. 


Cal.App. Evidence showing that 
train was proceeding over heavily trav- 
eled crossing within city limits dur- 
ing a severe storm at speed of at least 
40 miles per hour at time the train 
struck automobile was _ sufficient to 
warrant giving of instruction regarding 
necessity for operating train at a speed 
which was reasonable in view of all cir- 
cumstances, and to support a finding of 
negligence on part of railroad.—Gallo 
v. Southern Pac. Co., 110 P.2d 1062. 

In action for death of motorist whose 
automobile was struck by train at rail- 
road crossing, giving of instruction 
that jury was not bound to decide in 
conformity to declarations of any num- 
ber of witnesses, which did not pro- 
duce conviction in minds of jurors, 
against a less number or against a 
presumption or other evidence satisfy- 
ing minds of jurors, was not error, 
where the presumption that motorist 
when he started across the railroad 
track exercised ordinary care for his 
own safety was not as a matter of law 
dispelled. Code Civ.Proc. § 2061, subd. 
2.—Gallo v. Southern Pac. Co., 110 P.2d 


1062. 
Conn. In action against railroad for 
injuries suffered when run. over by 


train while lying unconscious on the 
track, wherein plaintiff's claims of 
proof were that train had stopped about 
1,000 feet from crossing, had been 
started and at time of accident had at- 
tained a speed of about 10 miles an 
hour, court properly charged that there 
were no special circumstances impos- 
ing any duties upon railroad beyond 
those required by statute.—Kinderavich 
v. Palmer, 15 A.2d 83, 127 Conn. 85. 

Ga.App. In action for death of mo- 
torist in collision with passenger train 
at railroad crossing, where testimony 
relied on to show willful and wanton 
negligence by railroad employees was 
given by engineer who at time of ac- 
cident was in control of the second en- 
gine of a double-header without any 
control over the train, failure to charge 
the law of willful and wanton neghi- 
gence was proper under evidence.—Wd- 
wards y. Atlanta, B. & C. R. Co., 10 S. 
H.2d 449. 

Ga.App. In pedestrian’s action for 
injuries sustained when she fell while 
erossing defendant railroad company’s 
tracks, court erred in charging jury as 
to railroad company’s duty towards an 
invitee, in that thereby was presented 
an issue not made by the evidence, 
which disclosed as matter of law that 
pedestrian was crossing a switch yard, 
as to which there is no inference that 
public is impliedly invited to cross 
tracks.—Pollard y. Holland, 13 S.H.2d 
682. 

Ga.App. Under evidence that, as 
truck driver was going over railroad 
track, watchman ran out suddenly in 
front of truck, held up ‘his hands, and 
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shouted ‘Stop’, which caused driver 
to stop truck directly in path of on- 
coming engine, instruction as to de- 
gree of care required of person con- | 
fronted with sudden emergency was 
proper.—Southern Ry. Co. v. Jackson, 
16 S.E.2d 147. | 
Ga.Avp. In action for injuries sus- 
tained by truck occupant in collision 
between truck and train, charge that 
defendants were required to sound bell 
as they passed crossing approaching 
scene of accident was not improper on 
ground that defendants were thereby 
required to ring bell not merely in- 
approaching crossing at which collision 
occurred but also in approaching next 
prior crossing 625 feet distant, and 
that failure to ring bell at such other 
crossing had not been assigned as con- 
tributing to collision, since jury, as 
intelligent men, could not have under- 
stood charge to refer to any crossing 
other than that at which collision oc- 


Tome v. Jarrell, 16 S.H.2d 
Idaho. In action for injuries sus- 


tained by driver of delivery truck in 
collision. with switch engine at cross- 
ing, where testimony of eyewitnesses 
to establish that driver was not in ex- 
ercise of ordinary care and was ex- 
ceeding speed limit was indefinite, in- 
structions that, if driver suffered lapse 
of memory as to collision, driver was 
presumptively exercising due care and 
instruction defining prima facie evi- 
dence, were proper. Code 1932, § 48- 
504, subd. b, par, 1.—Department of 
Finance of State v. Union Pac. R. Co., 
104 P.2d 1110. 

Ind.App. In action for death of boy 
who was struck by train, under testi- 
mony that train was traveling “at 
about twenty or twenty-five miles per 
hour” or “between twenty and twenty- 
five miles per hour”, instruction direct- 
ing verdict denying recovery if jury 
found that train was being operated 
in careful and prudent manner and not 
in violation of any statute or ordinance 
was not erroneous on ground that all 
evidence Showed train was traveling in 
excess of 20 miles per hour, which was 
in violation of ordinance.—Henry vy. 
Baltimore & O. R. Co., 33 N.EH.2d 828. 

In action for death of boy who was 
struck by train, wherein testimony of 
at least: one witness showed that boy 
was struck while on railroad’s private 
right of way, instructions as to rail- 
road’s duty to licensee or trespasser 
were not erroneous on ground that 
evidence conclusively showed that boy 
was on public sidewalk, and not on 
private right of way, when _ struck.— 
Henry v. Baltimore & O. R. Co., 33 N. 
H.2d 828. 

Ky. In action for death of deceased 
who was struck by train when he mo- 
mentarily stooped to tie his shoe, and 
then stepped in front of train, instruc- 
tion on contributory negligence was 
improperly qualified by statement in 
effect excusing deceased from contrib- 
utory negligence if in stepping in front 
of train he momentarily forgot where 
he was, where the evidence disclosed 
that deceased fully knew of the near 
approach of the train—Louisville & N. 
R. Co. v. Mitehell’s Adm’x, 148 S.W.2d 
1048, 285 Ky. 576. 


Mo. In minor’s action against trus- 
tee of railroad for injuries received 
when stock truck in which minor was 
riding was struck by train at cross- 
ing, refusal of trustee’s instruction 
which would have withdrawn from jury 
all evidence respecting alleged condi- 
tions and obstructions in roadway be- 
hind point where truck stopped before 
starting across crossing was not er- 
ror, on theory that truck had stopped 
in a safe place, thereby rendering ques- 
tions as to obstruction of view imma- 
terial, where fireman, who was witness 
for trustee, testified that as far back 
as a quarter of a mile along track fire- 
man could see truck moving across 
right of way until it stopped.—Smith 
vy. Thompson, 142 S.W.2d 70. 

Mo. Where railroad was negligent 
in failing to install automatic electri¢ 
bell signal or danger lights or to take 
other steps to make grade crossing 
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‘reasonably safe for use of motorists, 
but there was nothing to indicate that 

railroad willfully injured truck driver 
who drove truck upon grade crossing, 

ich was obscured by high bank and 
evidence raised the issue of the 

k driver’s contributory negligence, 

ubmission of the issue of contribu- 

tory negligence subject to being disre- 
garded if railroad’s failure to make 
crossing safe was found to be ma- 
cious, willful, intentional and reckless 

der instructions given was error 

_if truck driver was guilty of 

ibutory negligence, there could be 

alicious, wilful or intentional con- 

t on railroad’s behalf in maintain- 

rossing or in injuring truck driver. 

fate ex rel. Kurn yv. Hughes, 153 

7.2d 46, quashing opinion Mason v. 

, 145 S.W.2d 465. 

In action for injuries sus- 


epi? bee" ‘ 


-App. 


struck by.train at country road cross- 
*, court properly gave instruction 
unc evidence, submitting to jury 
question whether engineer could have 
roided collision by applying  air- 
immediately on realizing peril 
cupant of driverless wagon drawn 
un-away team approaching cross- 
Wolverton vy. Kurn, 149 S.W.2d 


In action against railroad 
operator of motor train for death 
trailer-truck occupant in collision, 
are jury could have found that 
erators of train could have seen 
as it approached track 70 feet 
refrom at which time train was 178 
et from point of collision and that 
rain was actually stopped in 140 feet, 
. instruction predicating recovery on 
aanitarian theory of slackening 
speed of the train was not erroneous 
because of alleged lack of evidence on 
ich to base negligence in failing to 
acken speed.—Brown y. Alton R. Co., 
1 S.W.2d 727. 
S.C. In action for death of motorist 
d wife resulting from collision on 
de crossing on highway in city, giv- 
ing of an instruction on sudden and im- 
minent peril based on circumstances 
nd conditions was not error under evi- 
dence.—Harrison y. Atlantic Coast Line 
Co., 13 S.H.2d 137, 196 S.C. 259. 
ah. In action for death resulting 
om grade crossing collision, complaint 
alleging that railroad negligently al- 
wed wig-wag signal to get out of 
repair so that at time of accident sig- 
mal gave no warning, and that accident 
was caused by negligence of railroad 
in failure and neglect to keep wig-wag 
signal at crossing in proper repair so 
that it would operate properly and 
é ve reasonable warning of presence of 
- trains upon the tracks in the immediate 
vicinity of the crossing, was sufficient 
to charge railroad with negligence and 
warranted instruction that if railroad 
failed to use ordinary care to keep 
signal in good repair, and that if 
signal failed to operate at time of ac- 
ident, railroad was guilty of negli- 
- gence.—Parker v. Bamberger, 116 P. 
mee od 425. ) 
Where it was alleged that grade 
crossing collision Was caused by rail- 
road’s failure to keep wig-wag signal 
at crossing in proper repair so that it 
would give reasonable warning of pres- 
ence of trains upon the tracks, and 
there was evidence that wig-wag signal 
failed to operate on occasions prior to 
accident, instruction concerning failure 
z of signal device to operate on prior 
~~ -oecasions, and that evidence of such 
failure was not introduced for pur- 
pose of showing any liability beyond 
_ “this case’ but only as to whether the 
- device was defective or out of order at 
time of collision accident was not er- 
_ vor.—Parker v. Bamberger, 116 P.2d 


oe 


ue In action for death of intestate re- 
sulting from grade crossing collision, 
- evidence warranted instruction present- 
ing to jury the issue of whether the 
train was being operated at such high 
. and excessive speed as was not rea- 
sonable and prudent under the circum- 
stances.—Parker y, Bamberger, 116 P. 

2d 426, 
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Ala. In motorist’s action for injuries 

sustained in grade crossing collision, 


instruction that the burden of proof 
was upon the plaintiff to reasonably 


satisfy jury from the evidence that 


plaintiff was entitled to recover before 
verdict could be found in his favor was 
not error.—Johnson y. Louisville & N. 
1835 OR WOKS, Shon asus 

Ala.App. Where there was evidence 
that truck driver had no knowledge of 
existence of a-railroad crossing which 
was not marked by stop sign, and 
crossing was difficult to discern, re- 
fusal of requested charge that opera- 
tors of railroad train, operating over 
public crossing, are charged with duty 
of operating trains with due care, but 
they may assume, until contrary be- 
comes clearly apparent to them, that 
persons apparently adult driving auto- 
mobiles will exercise due care to pre- 
vent a collision with the train by not 
going upon the track at time when 
train is approaching the crossing, was 
proper.—Sloss-Sheffield Steel & Iron 
Co. v. Willingham, 199 So. 15, 29 Ala. 
App. 569, cause remanded 199 So. 28, 
240 Ala. 294. 

Ala.App. Requested charge that a 
person wishing to cross track of rail- 
road at  publie crossing who sees a 
train approaching and who for him- 
self measures the distance and time it 
will take to cross, and acting upon his 
own judgment, undertakes to cross, 
assumes the risk if. injured, and can- 
not hold railroad responsible for neg- 
ligence unless his intention was ap- 
parent to employees of the defendant 
operating the train, and after such 
perilous intention and conduct became 
apparent by the exercise of due care 
the injury could have been avoided, 
was properly refused, where it was 
not established that truck driver saw 
approaching train, and charge was also 
argumentative and misleading.—Sloss- 
Sheffield Steel & Iron Co. v. Willing- 
ham, 199 So. 15, 29 Ala.App. 569, cause 
remanded 199 So. 28, 240 Ala. 294. 

Ga.App. In motorist’s action against 
railroad company’s receiver for dam- 
ages to automobile in crossing colli- 
sion, refusal to charge that engineer 
discovering presence of person on rail- 
road track must use every care and 
diligence to prevent doing injury to 
such person after such person’s pres- 
ence is discovered was not error, since 
charge did. not include in its language 
the 50 feet beyond the crossing provid- 
ed by the Safe and Unsafe Crossing 
Act. Code 1933, § 95-1808.—Powell vy. 
Crowell, 11 S.E.2d 918, 63 Ga.App. 890. 

Ga.App. In action for injuries sus- 
tained by truck occupant in collision 
between truck and train, a charge that 
as to other acts of negligence alleged 
by plaintiff, jury should determine 
whether they were acts of negligence in 
the exercise of ordinary care and that 
jury should determine whether failure 
to blow whistle or to have a watchman 
or a signal device or somebody in front 
of train was a failure to exercise or- 
dinary care was not erroneous as au- 
thorizing jury to consider personal 
knowledge or information regardless 
of source from which it was derived, 
or as authorizing jury to consider as 
an act of negligence the mere fact that 
somebody did not go in front of the 
train.—Powell v. Jarrell, 16 S.E.2d 198. 

Ga.App. In action for injuries sus- 
tained by truck occupant in collision 
between truck and train, charge that 
defendants owed occupant ordinary care 
to protect her from injury and that oc- 
cupant likewise owed defendants ordi- 
nary care to avoid placing herself in 
a position which would result in in- 
jury inflicted by them was not im- 
proper as placing on defendants bur- 
den of exercising such care as would 


prevent injury to plaintiff.—Powell vy. 
Jarrell, 16 S.H.2d 198. 
Minn. An instruction that engineer 


or fireman on railroad train who sees 
an automobile approaching crossing, 
has right to assume, until contrary be- 
comes apparent, that automobile will 
stop in time to avoid the accident, and 
engineer is not required to slacken 
speed to avoid a collision until he re- 


at a coll 
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a collision is imminent, it bec 


duty to do what is reasonably possible 

to avoid a collision, did not submit 

issue of ‘willful negligence” or “wan- 

ton negligence.’—Lang yv. Chicago & © 

N. W. Ry. Co., 295 N.W.. 57. 
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W.Va. The trial court erred in re- 
fusing to charge that, when trolley car 
motorman entered upon crossing and 
saw truck approaching, motorman had 
right to assume that truck driver 
would slow down or stop in time. to 
avoid collision and to proceed relying 
on that assumption, and that, if motor- 
man sounded alarm, truck was at a 
safe distance from crossing, and truck 
driver had ample time to stop and 
avoid collision but proceeded and ran 
truck against front of car, jury should 
find for traction company and assess 
its damages at reasonable cost of re- 
pairing injury to car.—Tri-City Trac- 
15 S.H.2d 592. 


Mo.App. In crossing collision case, 
instruction regarding railroad’s duty 
to maintain crossing, which stated that 
railroad was negligent if crossing was 
not constructed of planks and macadam 
or gravel, without requiring jury to 
find that crossing was not constructed 
of other equally durable materials, was 
erroneous. Rey.St.1939, § 5214, Mo.St. 
Ann. § 4757, p. 2140.—Wilks v. Thomp- 


tion Co. v. Shepherd. 
§ 2083 


son, 150 S.W.2d 514. 
§ 2084 
Ga.App. In action for death in 


erossing collision between train and 
automobile, refusal to charge that en- 
gineer must signal approach of train 
at crossing in city by constantly toll- 
ing bell and that failure to so toll bell 
would be negligence per se, was error. 
Code 1933, § 94-507.—Chandler vy. Pol- 
lard, 12 §.B.2d 190. 

Ga.App. In action for injuries sus- 
tained by truck occupant in collision 
between truck and train, at crossing 
within municipality, a charge that de- 
fendants had duty to have some mem- 
ber of crew keep a lookout down the 
track in front as a matter of ordinary 
care was erroneous as an expression of 
opinion and as an improper statement 
of the law with respect to duty of de- 
fendants in approaching a public cross- 
949508, 94-507. Powell Y Jascen’ 48 

3 4 = -—Powell v. Jarr 
S.E.2d 198. enti gr 


§ 2085. 

App.D.C. In action for death of mo- 
torist in collision at crossing between 
automobile and train, instruction that 
failure of lights and bells at crossing 
to work lessened motorist’s obligation 
to discover the approaching train in 
time was proper.—Baltimore & O. R. 
R. vy. Corbin, 118 F.2d 9. 

Mo. In action against railroad for 
truck driver’s death resulting from col- 
lision in Illinois, an instruction was 
not erroneous as declaring the Mis- 
souri rule and not the Illinois rule un- 
der which case was to be determined, 
where instruction expressly required 
jury to find as prerequisite to verdict 
that deceased was exercising ordinary 
care for his own safety and that rail- 
road was negligent—Wolf v. New 
pores Ci GaStaslieek. Con 4SaS.vaod 


In action against railroad for truck 
driver’s death resulting from collision 
in Illinois, an instruction which re- 
quired jury to find, as prerequisite to 
verdict, that deceased was exercising 
ordinary care for his own safety and 
defendant was negligent, was not er- 
roneous because it also required jury 
to find that deceased was oblivious of 
his position of peril and thus alleged- 
ly required finding of inconsistent 
facts, where under circumstances find- 
ing that deceased was exercising ordi- 
nary care was not necessarily consist- 
ent with finding that he was oblivious. 
—Wolf vw. New Mork 10 Si Stason 
Co., 148 S.W.2d 1032. 

§ 2090 f 

Ga.App. Instruction that the rule 
requiring one to avoid the consequences 
of another’s negligence does not apply 


or, 


‘* 


Y 

r ha 

oe pec 
— qualificat 


road’s engine and plaintiff's ensuing 
damage were caused by failure of driv- 
er of automobile to exercise ordinary 
eare, or if jury believed that collision 
and ensuing damage, if any, were the 
result of an accident as _ previously 
charged, it was jury’s duty to find 
for railroad, was proper and did not 
limit the defense by withdrawing from 
the jury other portions of the charge 
in which the court properly instructed 
the jury as to the doctrine of compara- 
tive negligence and burden of proof.— 
Sone Ry. Co. v. Maddox, 11 S.B.2d 


§ 2091 

Ala. In motorist’s action for injuries 
sustained in grade crossing collision, 
special charge that if jury were rea- 
sonably satisfied from the evidence that 
the plaintiff sustained his injuries as 
the proximate result of an unavoidable 
accident, verdict should be for the rail- 
road, was properly given, where it was 
pertinent to the issues and the evidence. 
—Johnson y. Louisville & N. Cor, 
198 So. 350. 


94 

Ala. Instructions that if plaintiff 
was in such place of safety near tracks 
on which train was approaching so that 
he could have safely stopped automobile 
in place of safety by reasonable care, 
and if plaintiff saw train approaching 
at rapid rate of speed and knew that 
he would probably collide with the 
train if he continued to drive automo- 
bile toward the tracks, and_ plaintiff 
with such knowledge continued to drive 
automobile toward tracks, plaintiff 
could not recover, were not erroneous.— 
Johnson vy. Louisville & N. R. Co., 198 
So. 350. 

Ala.App. Requested charge that a 
person wishing to cross track of rail- 
road at public crossing who sees a 
train approaching and who for him- 
self measures the distance and time 
it will take to cross, and acting upon 
his own judgment, undertakes to cross, 
assumes the risk if injured, and can- 
not hold railroad responsible for neg- 
ligence unless his intention was ap- 
parent to employees of the defendant 
operating the train, and after such 
perilous intention and conduct became 
apparent by the exercise of due care 
the injury could have been avoided, 
was properly refused, where it was not 
established that truck driver saw ap- 
proaching train, and charge was also 
argumentative and misleading.—Sloss- 
Sheffield Steel & Iron Co. v. Willing- 
ham, 199 So. 15, 29 Ala.App. 569, cause 
remanded 199 So. 28, 240 Ala. 294. 

Cal.App. In action for personal in- 
juries and property damage sustained 
in collision between automobile and 
train, instruction regarding duty to 
stop, look, and’ listen was proper.— 
cao ber v. Southern Pac. Co., 111 P.2d 
689. 

Ga.App. In motorist’s action against 
railroad company’s receiver for dam- 
ages to automobile in crossing colli- 
sion, refusal to charge that Georgia 
law requires motorist to stop 50 feet 
from crossing designated as_ unsafe 
crossing, and that failure to so stop, 
if proximate cause of collision, would 
bar recovery, was not error, since 
charge was equivalent to instruction 
that violation of Safe and Unsafe 
Crossing Act is negligence per se, and 
such charge would itself violate the 
statute. Code 1933, § 95-1808—Pow- 
ell y. Crowell, 11 S.E.2d 918, 63 Ga. 
App. 890. 4 

Ga.App. Charge that failure of per- 
son approaching railroad crossing and 
unaware of approach of train to stop, 
look or listen is not lack of ordinary 


neous.—Atla & 
Thomas, 12 S.W.2d 494, 
ction against railroad for death 
of plaintiff's husband resulting from 
railroad crossing accident, charge that 
it was not “negligence per se’ for one 
not aware of approach of train to at- 
tempt to cross track without stopping, 
looking and listening, and that it was 
for jury to determine whether the hus- 
band was negligent if he failed to stop, 
look or listen before attempting to 
cross track, was not erroneous,—At- 
lanta, B. & C. R. Co. vy. Thomas, 12 S 
H.2d 494. \ 

Ind.App. An instruction that pres- 
ence of railroad tracks is warning of 
danger to anyone attempting to cross 
them, that person about to cross tracks 
has continuous duty to use eyes and 
ears to learn that crossing is safe, that 
such duty must be performed at any 
point from which presence of approach- 
ing trains or cars might have been de- 
tected, and that failure to perform duty 
would bar recovery, was not erroneous, 
as against contention that instruction 
was erroneous in requiring ‘constant 
lookout’’.—Henry v. Baltimore & O. R 
Co., 33 _N.H.2d 828. 

Mo. Instruction that it was driver’s 
duty while driving truck on highway 
when approaching railroad crossing to 
realize and have in mind that driver 
was approaching place of danger and 
to be alert and to use his sense of 
sight and hearing was improper, since 
driver was required to use such pre- 
eaution only after he knew or should 
have known that he had reached a place 
where such precautions were neces- 
sary. Mo.St.Ann. § 3262, p. 3353.— 
ae Nine vy. Thompson, 148 S.W.2d 
784, 

Mo.App. An _ instruction regarding 
motorist’s duty to look and listen be- 
fore entering crossing should state that 
motorist should look and listen at a 
place where train could have been seen 
or heard, if there was such a place.— 
Wilks v. Thompson, 150 S.W.2d 514. 

W.Va. The trial court erred in re- 
fusing to charge that, when trolley car 
motorman entered upon crossing and 
saw truck approaching, motorman had 
right to assume that truck driver 
would slow down or stop in time to 
avoid collision and to proceea@ relying 
on that assumption, and that, if motor- 
man sounded alarm, truck was at a 
safe distance from crossing, and truck 
driver had ample time to stop and 
avoid collision but proceeded and ran 
truck against front of car, jury should 
find for traction company and assess 
its damages at reasonable cost of re- 
pairing injury to car.—Tri-City Trac- 
tion Co. v. Shepherd, 15 S.H.2d 592. 

§ 2095 

Ga.App. Charge that if jury did not 
believe that plaintiff was entitled to a 
verdict, if jury believed that collision 
between plaintiff’s automobile and rail- 
road’s engine aud plaintiff's ensuing 
damage were caused by failure of driv- 
er of automobile to exercise ordinary 
eare, or if jury believed that collision 
and ensuing damage, if any, were the 
result of an accident as previously 
charged, it was jury’s duty to find for 
railroad, was proper and did not limit 
the defense by withdrawing from the 
jury other portions of the charge in 
which the court properly instructed 
the jury as to the doctrine of compara- 
tive negligence and burden of proof. 
—Southern Ry. Co. v. Maddox, 11 S8. 
B.2d 501. 

§ 2096 


Ala. In action against railroad for 
injuries sustained by automobile guest 
in crossing collision, where railroad’s 
plea raised issue of contributory neg- 
ligence, the giving of instruction that 
if jury should find that railroad or 
railroad’s servants were guilty of any 
negligence, then verdict should be in 
favor of plaintiff, notwithstanding 
driver of automobile was guilty of neg- 
ligence, and notwithstanding such neg- 
ligence of. driver proximately con- 
tributed to collision and plaintiff’s re- 
sulting injuries, was error.—Southern 


for injuries sustained by 


59 . ey er 4 x 
_Ala.App. In action against rail 
J autom 
guest in crossing collision, an ins 
tion that if jury should find that 4 
fendant or defendant’s i 
agents were guilty of any neg 
then jury should return their ver 
in favor of plaintiff, notwithstan 
driver of automobile was guilt; 
negligence, and notwithstanding — 
negligence of driver proximately | 
tributed to cause train to collide w 
automobile and proximately cor 


Ala. 
Ga.App. 
torist 


the danger of which is so obvious 1 
the act of taking the risk amounts 
a failure to exercise ordinary care, ¢ 
not hold another liable for dama; 
was correct and was not ereone ome 
an expression of opinion as to w. 
acts charged against motorist amou 
ed to _a failure to exercise ordin 
eare.—Edwards y. Atlanta, B. & C. 
Co., 10 S.H.2d 449. ret | 


Ga.App. In motorist’s action aga 
railroad company’s receiver for dar 
ages to automobile in crossing coll 
Sion, refusal to charge that Geor: 
law requires motorist to stop» 5! 
from crossing designated as u 
crossing, and that failure to so — 
if proximate cause of collision, — 
bar recovery, was not error, — in 
charge was equivalent to instruction 
that violation of Safe and Un 
Crossing Act is negligence per se, and 
such charge would itself violate 
statute. Code 1933, § 95-1808.—P 
Rt nO as 11 S.E.2d 918, 63 G 


Ind.App. In action for death of b 
who was struck by train, contrib 
negligence instruction should ha 
eluded the word “proximate” and r 
quired that boy’s negligence be s 
to have proximately contributed to his 
death, but jury was not misled whel 
another instruction expressly embodie 
such element.—Henry vy. Baltimore 
0. R. Co., 33) N.B.2d> 823° Palak: 


Mo.App. In action against railr 
and operator of motor train for deat 
of trailer-truck occupant in collisi 
an instruction that, if negligence 
truck driver combined with negligence 
of railroad and train operator so as to 
directly injure and cause the death of 
occupant, then negligence of the truck — 
driver would not constitute a defense, — 
was not improper because stating th: t 
negligence of driver would constitu 
no defense under the conditions named. 
—Brown y. Alton R. Co., 151 S.W.2d — 
LOM fe : 5 f , 


In action against railroad and opera- — 
tor of motor train for death of trailer-— 
truck occupant in collision, instruction 
that negligence of truck driver woul 
not constitute a defense if negligen 
of truck driver combined with negli- 
gence of railroad and train operator so _ 
as to directly injure and cause the 
death of occupant was not misleading, | 
as permitting jury to believe that no 
act of negligence would constitute a 
defense to railroad and train operator. 
—Brown v. Alton R. Co., 151 S.W.2d 


727. 
§ 2097 

Cal. In action against railroad and ~ 
its employees for death resulting from 
grade crossing collision, where verdict 
exonerated the engineer and fireman 
from liability and gave rise to implied 
finding that train was traveling at a 
proper speed, and that employees gave 
proper warnings at crossing, railroad 
could not be held liable on asserted 
negligence in allowing an embankment 
on its right of way which to some 
extent obstructed view of its tracks — 
in one direction—Will vy. Southern 


4 


n of the defendant railroad com- 
the company contended, 
that because the jury did not ren- 
1 verdict against another defendant 
‘as the driver of the car in which 
minor was riding, it should not have 
endered a verdict against the railroad. 
d, this is not a valid reason for a 
7 trial, because the minor was a 
‘in the car, and the negligence, if 
f the driver cannot be imputed to 
Anstine v. Pennsylvania R. Co., 


to special issues, that deceased 
keep proper lookout for train 
hat failure to keep lookout was 
mate cause of accident; and that 
eased had kept a proper lookout 
uld not have seen train in time to 
avoided accident, and jury found 
railroad was guilty of negligence 
oximately causing accident, and rail- 
sad did not procure an effective find- 
hat deceased was guilty of con- 
tory negligence proximately caus- 
death, answers were in irreconcila- 
- conflict and neither plaintiffs nor 
ad was entitled to judgment on 
dict and a mistrial should have been 
clared.—Texas & N. O Como: 
ng, 148 S.W.2d 229. 
Tex.Civ.App. Where action for 
yssing collision was predicated on 
ure to ring bell, blow whistle, give 
di ate warning or maintain signals, 
watchman or flagman at crossing, find- 
s in response to special issue that 
was no employee giving any 
ning of the approach of the defend- 
switch engine and box cars and 
such failure was negligence and 
yximately caused collision were in ir- 
neilable conflict with findings that 
endant’s employees were not guilty 
negligence in failing to ring bell or 
w whistle—St. Louis Southwestern 
y. Go, of Texas v. Barr, 148 S.W.2d 
2: error dismissed, judgment correct. 
5 1 
‘ 


5 § 2105 

Railroad tracks and right of 
in absence of special conditions, 
as re- 


respasser”’.—Louisville & N. R. Co. 
riswold, 1 So.2d 393. 

*, A pedestrian lying in a drunken 
i i ; was a 
spasser’” to whom railroad owed 
- of ordinary care to avoid injur- 
him after his peril was discovered. 
incinnati, N. O. & T. P. Ry. Co. v. 
ing’s Adm’x, 145 S.W.2d 1053, 284 
cy. 694. 


Ashe 
if ihe Ul 


sae 


2106 
An officer of the law, acting in 
line of duty, is not a “trespasser’’ 
railroad tracks and right of way, 
; d is not an “invitee” to whom rail- 
road owes duty to keep premises in a 
easonably safe condition, but is a 
-“licensee’’, free to enter on the premises 
as they are, and caring for his own 
safety as respects any hazards on the 
premises, such as channel of a stream. 
J —Louisville & N. R. Co. yv. Griswold, 
1 So0.2d 393. 

§ 2111 


Ky. Where a suflicient number of 
- people, however, not less than 150 each 
ra day, use railroad track in thickly set- 
tled community as passageway with 
knowledge and acquiescence of rail- 
road, or where practice has been con- 
tinued for a sufficient length of time to 
justify inference that railroad was 
aware thereof and acquiesced therein, 
perators of train must anticipate the 
"presence of persons on the track at 
such place and exercise the necessary 
and preseribed precautions for their 
safety, notwithstanding they would 
otherwise be treated and regarded as 
unqualified ‘“trespassers’’.—Louisville & 
N. R. Co. v. Bush’s Adm’x, 148 S.W.2d 
1050, 285 Ky. 645. 


jabilit h of o 
struck by train while on track, cannot 
be taken from it over a long section of 
track in open country which is com- 
pletely fenced and guarded, merely be- 
cause people climb over or through 
fences or guards and use the track for 
travel parallel to direction of the right 
of way, and the rule of ‘waiver’ of 
right to expect a clear track may be 
applied only to places of limited extent, 
such as are used for access to shops, 
mines, industries and work camps, out- 
side of cities or concentrations of pop- 
ulation. Rev.St.1939, § 3652, Mo.St.Ann. 
§ 3262, p. 3353.—Cochran vy. Thompson, 
148 S.W.2d 532. 

A railroad was not liable for death 
of one struck while lying down on 
track in open country which was com- 
pletely fenced and guarded, on theory 
of “waiver” of right to expect a clear 
track, in absence of evidence to estab- 
lish use of the track for lying down 
at such point. Rev.St.1939, § 3652, 
Mo.St.Ann. § 3262, p. 3353.—Cochran v. 
Thompson, 148 S.W.2d 532. 

§ 2119 

Mo.App. Railroad owed passenger 
and all other persons properly using 
railroad station platform duty of exer- 
cising ordinary care to keep the plat- 
form in a reasonably safe condition.— 
West v. pagtaBson Tet S.W.2d 129. 


§ 

C.C.A.N.J. Where cable of crane 
used by wrecking contractor in wreck- 
ing buildings came in contact with edge 
of gondola car provided by railroad to 
earry away metal scraps, wrecking con- 
tractor’s employee who sought to soften 
the contact by placing plank between 
eable and car top and who while so en- 
gaged, was injured when car rolled for- 
ward was acting outside scope of in- 
vitation extended to wrecking contrac- 
tor’s employees, and was not entitled 
to recover from railroad for injuries 
sustained.—Hanson y, Lehigh Valley 
R. Co., 120 F.2d 498. 


Ark. Railway company had the duty 
towards one engaged in unloading a 
boxcar to exercise ordinary care to fur- 
nish a boxcar in such repair that it 
could be unloaded with reasonable 
safety to those engaged in that work. 
—Chicage, R. I. & P. Ry. Co. v. Samp- 
son, 142 S.W.2d 221, 200 Ark. 906. 

Ark. Where member of switching 
crew informed warehouse operator of 
desire to move car, railway company 
had duty to allow time for removal of 
stage plank which was used in unload- 
ing the car, and to permit operator to 
get out of danger.—St. Louis South- 
weeuern Ry. Co. v. Brummett, 143 S.W. 


Ga.App. A railroad which was ac- 
customed to place loaded cars for con- 
signee at place on its tracks, with 
knowledge that they would be moved 
therefrom by consignee’s employees to 
another place on tracks for unloading 
by crane maintained by consignee, was 
bound to exercise ordinary care to fur- 
nish cars reasonably sate for employees 
in moving cars.—Weeks vy. Pollard, 16 
S.B.2d 225. 

Ky. Where a car is placed on a 
railroad track for the purpose of be- 
ing loaded or unloaded, railroad com- 
pany is under duty to anticipate the 
presence of persons on or about the 
car for that purpose and to take prop- 
er precautions for their safety, not only 
by giving reasonable warning of any 
intended movement of the car, but by 
exercising ordinary care in the move- 
ment of the car itself.—Louisville & 
Wi Re COs. Vig HLOUCK Seto diNaVy.e dno, 
286 Ky. 644. 

Ky. Where a car is placed on rail- 
road track for the purpose of being 
loaded or unloaded, whether the rail- 
road is under the duty to anticipate the 
presence of persons on or about the 
car depends on whether the facts are 
sufficient to charge it with notice.— 
Louisville & N. R. Co. vy. Houck, 151 §, 
W.2d 432, 286 Ky. 644. 

Where distillery employee was in- 
jured when struck by an empty freight 
car behind which he was working when 


5 he 
existed 


S bility wi 
t was sho 
whereby distille mployee 
worked about cars temporarily placed 
on the siding in the course of switching 
operations and that railroad employees _ 
knew or could have known of such Ps 
custom by ordinary care.—Louisville & — te 
N. R. Co. v. Houck, 151 S.W.2d 432, ax 
286 Ky. 644. s \ 
Ky. Where a car is placed on a 
railroad track for the purpose of being 
loaded or unloaded, railroad company , 
is under duty to anticipate the presence ‘ 
of persons on or about the car for that 57d 
purpose and to take proper precautions. £ 
for their safety, not only by giving 
reasonable warning of any intended 
movement of the car, but by exercising 
ordinary care in the movement of the 
ear itself—Louisville & N. R. Co. v. 
Houck, 151 S.W.2d 482, 286 Ky. 644. , 
Mo.App. Railroad owed to _ night 2h 
watchman of storage and ice company S 
who inspected freight cars, only the 
same duty that railroad owed to its 
own employees who worked on, the - 
tracks, and in absence of any showing = 
that switching crew knew or had cause 
to believe that moving of freight cars F 
would injure watchman, watchman ‘4 
could not recover from railroad for in- ‘ 
juteS ar amet vy. Thompson, 148 S.W. : 
Mo.App. That standing freight cars oS 


were struck with great force by cars 
pushed by switch engine, causing inju- ree 
ries to night watchman of storage and 
ice company who had been examining ro 
the standing freight cars, was not 
actionable negligence in so far as # 
watchman was concerned, since the 
railroad owed no duty to watchman to re 
couple freight cars in any particular iY 
manner.—Landes v. Thompson, 148 S.. { 
W.2d 78. , 
_§ 2123 as 
S.C. A railroad company may owe a 
duty to anticipate the presence of per- 
sons along or crossing its tracks at a 
well-defined pathway at a place in 
which it has acquiesced in a somewhat 
general use thereof not amounting to 
a legally established public use, or 
where the circumstances have been such 
that the presence of persons on or 
along the tracks at that particular 
place may reasonably be expected.— 
Hayes v. Atlantic Coast Line R. Co.,. 
13 S.H.2d 921, 196 S.C. 386. 


§ 2124 

Ala. A railroad has no primary duty ; 
to conserve safety of police officer on 
tracks or right of way as against haz- 
ards on the premises, either by night 
or by day.—Louisville & N. R. Co. vy. ‘ 
Griswold, 1 So.2d 393. : 


Ark, Where plaintiff, who was walk- 
ing near defendants’ railroad tracks 
when injured by defendants’ train, was. 
either a trespasser or iicensee, defend- 
ants owed plaintiff no more duty as a 
licensee than as a trespasser, which 
was not to injure him willfully or 
wantonly after discovering his peril, 
or if his peril could have been dis- 
covered in time to have prevented in- 
jury by exercise of reasonable care 
after discovery of such peril.—Missouri 
Pac. R. Co. v. Merrell, 143 S.W.2d 51, 
200 Ark. 1061. 

Mo. As respects liability for injuries 
to an invitee, as soon as a railroad car 
came into. the possession and control 
of railroad company, it was bound to 
discover such defects as an inspection 
would disclose before using railroad 
car in traffic.—Turner vy. Missouri-Kan- 
sas-Texas R. Co., 142 S.W.2d 455, 129. 
A.L.R. 829. 

Mo. A pedestrian standing on plat- 
form of railroad station, where he in- 
tended to send a telegram, wag an “in- 
vitee” of railroad, and it was bound to 
protect him from negligent injury.— 
Turner v. Missouri-Kansas-Texas R. 
Co., 142 S.W.2d 455, 129 A.L.R. 829. 

S.C. The relation to the railroad 
company of one injured at a path 
alongside or crossing tracks at a well- 
defined pathway at a place in which 
railroad company has acquiesced in a 


Coast Line R. Co., 13 $.H.24 921, 196 


xercise ordinary eare so as to prevent 
injury to him.—Hayes v. Atlantic 


Ss. Cc. 386. 
§ 2152 

D.C.La. Where train which struck 
decedent who was sitting on track at 
night had not been traveling in excess 
of, 55 miles per hour in the open coun- 
try, speed was reduced to 45 miles 
per hour before crossing tracks of an- 
other railroad, and speed was further 
reduced in suburbs of city when engi- 
meer was partially blinded by auto- 


“mobile lights so that train was going 


about 30 to 35 miles per hour when 
decedent first became visible to en- 
gineer, train was not traveling at an 
excessive or neglectful speed.—Shaw v. 
Missouri Pac. R. Co., 39 F.Supp. 652. 

D.C.La. Where evidence showed that 
area surrounding place where decedent 
was struck by train while sitting on 
track at night was fully settled in 
only one direction and that use of rail- 
road track by trespassers was largely 
by school children in the daytime, with 
very few people using tracks at night, 
area was not such that speed of train 
should have been reduced below rate 
of 30 to 85 miles per hour at which 
train was traveling at time of acci- 
dent.—Shaw v. Missouri Pac. Co., 
39 F.Supp. 652. 

8 2155 

Where police officer was 


Ala. in- 


-jured by falling into creek near rail- 


road tracks, in trying to escape when 
flagman shouted that switch engine 
was about to collide with caboose, flag- 
man had no duty to anticipate officers’ 
running into a hazard from a condition 
of the premises that it was their duty 
to look out for, and was not negligent 
in not giving further warning, and 
hence railroad was not liable to officer. 
—Louisville & N. R. Co. v. Griswold, 
1 So.2d 393. 
§ 2157 


Mo. The mere discovery of an object 
on the track not discernible to be a 
human being does not require em- 
ployees in charge of train to stop or 
slacken speed “unless circumstances 
would lead a reasonably prudent man 
to believe that the object was probably 
a human being, and hence there is no 
“negligence” making railroad liable. 
Rev.St.1939, § 3652, Mo.St.Ann. § 3262, 

3353.—Cochran vy. Thompson, 148 §S. 


V.2d 532. 
§ 2159 

Ark. Even if train operatives ob- 
served an experienced  railroadman 
walking on straight stretch of track at 
night with train 1,500 feet away, no 
duty was imposed on train operatives, 
since they could reasonably presume 
that railroadman would exercise normal 


faculties and step aside to let train 
pass. Pope’s Dig. § 11144.—Missouri 
Pac. R. Co. v. Campbell, 143 S.W.2d 


ey 
9, 200 Ark. 1056. 
Ark. Operatives of a train had right 
to assume that a normal person, walk- 
ing between two sets of tracks in a 
place of safety, would keep out of way 
of train.—Missouri Pac. R. Co. vy. Mer- 
rell, 143 S.W.2d 51, 200 Ark, 1061. 
Operatives of.a train were not bound 
to stop or slow down train for a tres- 
passer or lieensee who was in a place 
of safety near tracks, or for one in a 
place of danger who knew of danger 
and had ample time to get away, un- 
less it could be done after discovery 
of peril, or peril could have been dis- 
covered by keeping lookout. meres 
Dig. § 11144.—Missouri Pac. R. 
Merrell, 148 S.W.2d 51, 200 Ark. 1661, 


§ 2162 

Ky. A pedestrian lying in a drunk- 
en condition on railroad tracks was a 
“trespasser” to whom railroad owed 
duty of ordinary care to avoid injur- 
ing him after his We was occ: 
—Cintinnati, N. 0. & P. Co. v. 
King’s Adm’x, 146 SAW. 2d cree 284 
Ky, 694. 


neg 


another car in which injured party was 
working, 
liable even if company was negligent in 
spotting the first car at point from 


liable for 
trucker.—Arkansas-Louisiana Gas 
v. Tuggle, 146 S.W.2d 154. 
§ 2190 
Ark. Where trucker, during unload- 
ing of railroad car, negligently released 
brake and permitted ear to collide with 
another car in which injured party was 
working, railroad company was not lia- 
ble even if company wag negligent in 
spotting the first car at point from 
which it rolled, since company was not 
liable for intervening negligence of 
trucker.—Arkansas-Louisiana Gags Co. v. 
Tuggle, 146 S.W.2d 154. 
§ 2194 
Ark. Where member of switching 
erew informed warehouse operator of 
desire to move car which was being 
unloaded, but, before stage plank used 
in unloading was removed, switch en- 
gine without lookout or warning 
caused the car to move resulting in in- 
jury to operator as_ she was assisting 
in removing the plank, contributory 
negligence was not _a defense. Pope’s 
Dig. § 11144.—St. Louis Southwestern 
Ryze Corlve La ergee 143 S.W.2d 555. 
216 


Gor 


Mo. The rule reunite: employees 
working on railroad tracks in the coun- 
try to look out for their own protection 
from trains is applicable to persons 
who climb fences and go over cattle 
guards or other obstructions to walk 
the track through open country, as af- 
fecting railroad’s liability for death of 
such persons. Rev.St.1939, § 3652, Mo. 
St.Ann. § 3262, p. 3353—Cochran vy. 
Thompson, 148 S.W.2d 532. 

§ 2217 
See Jacobson v. Vancouver, Victoria & 


Hastern Ry. & Nav. Co. [1941] 3 Dom. 
L.R. -140. 
§ 2225 
Tex.Civ.App. That deceased, when 


struck by railroad motorcar was lying 
unconscious on right of way was not 
a circumstance neutralizing negligence 
of deceased but was itself the cir- 
cumstance to be neutralized.—Gulf, C. 


& §S. F. Ry. Co. v. Snow, 146 S.W.2d 
ieee error dismissed, judgment cor- 
rect. 


Where deceased was struck by rail- 
road motorcar while lying unconscious 
on right of way, he was guilty of con- 
tributory negligence as matter of law 
in being on railroad track at time 


and place where he was injured.— 
Gulf, C & S. F. Ry. Co. vy. Snow, 146 
S.W.2d 1040, error dismissed, judg- 


ment correct. 

Tex.Civ.App. Deceased, who volun- 
tarily, whether drunk, asleep or un- 
conscious, sat on railroad track, or 
intentionally remained in that position, 
and was struck by train, was guilty 
of contributory negligence as a matter 
of law, precluding recovery from rail- 
road for his death.—Boyd v. Chicago, 
Rf. & Pe Ry.) Coy 149-8. W.2a 1058 

§ 2235 

Tex.Civ.App. Deceased, who volun- 
tarily whether drunk, asleep or uncon- 
scious, sat on railroad track, or inten- 
tionally remained in that position, and 
was struck by train, was guilty of 
contributory negligence as a matter of 
law, precluding recovery from railroad 
for his death—Boyd vy. Chicago, R. I 
& PP. Ry. Co., 149 8.W.2d 1053. 

§ 2241 

Ga.App. A petition against railroad 
for injuries to and death of consignee’s 
employee, who was struck in abdomen 
by brake lever while moving car near 
erane for unloading, was not subject 
to general and special demurrers filed 
to each count.—Weeks v. Pollard, 16 
§.H.2d 225. 

§ 2249 


Ark. In action against railroad for 
death of trespasser, whose body was 
found near or on the track, where tes- 
timony has been offered sufficient to 


permitted car to collide with. 


railroad company was not 


which it rolled, since company was not 
intervening negligence of 


in reasonab 
cedent’s © Nanas co 
overed had 
quired by law been ept by 
burden devolves upon eailrond 


that such a lookout was kept 


by a preponderance of the evid 


Dig § 11144.—Missouri: Pac. R. ce ) 


Severe, 150 S.W.2d 42. 
Mo. Where cireumstances su 


injury pedestrian was exer 


absence of evidence to the cont 
Darby v. Henwood, 145 S.W.2d _ 


Where circumstances Sowebd}r6 [ 
ference that pedestrian was struck tk 
one of two freight trains that pa 


through town a short time befo 
was found lying by track fatall) 
jured, 


sought to recover for pedestrian 
to adduce evidence that one 
railroads were negligent in resps 
one or more of acts of negl 
eS may Et v. Henwood, 1 
W.2d 376. 

Wier circumstances supporte 


freight trains p 
through town a short time befo 


was found lying by track fatally 
jured, the presumption that pedesi 
was in exercise of due care did 


carry with 4t the presumption 
railroad companies, or either of 
were negligent, and no presumpt 
negligence as to either railroa 


is 
ordinary care for his own safety, 


presumption of due car 
part of pedestrian and against su 
coupled with duty of railroads to | 


4 


from fact that pedestrian was Ae 


and killed by one of the trains. 
by v. Henwood, 145 S.W.2d 376 


N.C. Where liability is sough t 
imposed on railroad for death of 
he 


son on track under “last clear 


doctrine, the burden is on plainti 


show by proper evidence that, 


time the injurea party was struck b Z 
train, injured party was down or in ¢ 


apparently helpless condition o 


track, that the engineer saw or by t 


exercise of ordinary care in keepinigs ae 
he- 


proper 
injured party in 


striking him, 


eurred.—Justice v. Southern Ry. 

13 S.H.i20d 553, 219 N.C. 273, 
Tenn, In wrongful death 

statute 


violation of requiring 


whistle be sounded, brakes put do 


lookout could have seen 

such condition t 
time to have stopped the train b or 
and that the enginee 
failed to exercise such care as the prox 
imate result of which the injury o 


actio. 
against railroad based upon allege 


Co 


and every possible means employed 4 pe 


stop train when any person, animal 
upon 
track, plaintiff had burden of establisl 
appeared upon t 
Code ee 


other obstruction appears 


ing that deceased 
oes as “ obstruction. 


L. “Ry. 148 S.W.2d 371. 


In action against railroad for death ee 


oF _Derson allegedly struck by 


use of every SS esipiet means ie 


train upon discovery of an obstruction — ie 


upon the track, railroad does not 
burden of showing compliance 
statute until plaintiff has 
prima facie case by establishing 
deceased 
obstruction. Code 1932, 
Meador y. Nashville, C, 
148 S.W.2d 371. 

Tex.Civ.App. 


& St. L. 


made out 


appeared upon track as an t* 
§ 2628(4)— 


trax 


ae 


have 
with — 


that. 


yes 


Where man was killed 
lying on 


by railroad motorcar while 
railroad right of way, there was no 
presumption that deceased was 


cising ordinary care for his prote 


exer- 
etion 


and ‘did not voluntarily place himself 
in position of peril, since deceased was 
a “trespasser” and burden rested on 
plaintiffs, suing for damages for des ath, 
to establish existence of excusing cir- 


cumstances.—Gulf, C. & 25ers 
v. Snow, 146 


missed, judgment correct. 


S.W.2d 1040, error 


Ry. Co. aaa ; 


dis- 


re deceased, 
d track with 


, circumstance that deceased’s head 

bloody before train hit him, with- 
; explanation, could not support con- 
ion that injury rendered him un- 
cious, and that because, being a 
deceased was not entitled 


Snow, 040, 
‘dismissed, judgment correct. 
Tex.Civ.App. In action by employee 
inst railroads for injuries sustained 
en car was derailed, employee's al- 
mative plea that if he was mistaken 
- to nature of alleged negligence of 
1ilroads previously mentioned, then 
gence consisted in some other neg- 
t acts unknown to him but known 
the railroads, and that tracks, en- 
and cars were all in immediate 
“ol of railroads when accident hap- 
d, and that accident would not 
occurred but for some negligent 
the exact nature of 


COMING 


y. Co. v. Cassaday, 148 S.W.2d 
rror dismissed, judgment correct. 
: 2251 


it 

Mo. In action by invitee who was 
uck by open door of refrigerator car, 
hile he was standing on platform of 

oad station, doctrine of “res ipsa 
oquitur’” was applicable where train 
j | been made up in railroad yards 
than a.mile from scene of acci- 
—YJurner v. Missouri-cKansas-Tex- 
Co., 142 S.W.2d 455, 129 A.L.R. 


[ Where circumstances supported 
ence that pedestrian was struck 
r one of two freight trains that 
passed through town a short time be- 
yre he was found lying by track fa- 
lly injured, the presumption that 
destrian was in exercise of due care 
not carry with it the presumption 
t railroad companies, or either of 
em, were negligent, and no presump- 
of negligence as to either railroad 
se from fact that pedestrian was 
‘ick and killed by one of the trains. 
arby v. Henwood, 145 S.W.2d 376. 
hei” § 2265 
“Ark. In action by shipper’s em- 
yee against shipper and railroad for 
riés sustained by employee when 
fell while unloading 250-pound ties 
‘om boxcar when he slipped on some 
mp grass or hay at edge of large 
hole in bottom of boxcar while walking 


ence was insufficient to show neg- 
gence on the part of the shipper.— 
Shicago, R. I. & P. Ry. Co. v. Sampson, 
142 S.W.2d 221. 200 Ark. 906. 
Ark. In action against railway com- 
any for injuries, where member of 
switching crew informed warehouse 
operator of, desire to move car which 
was being unloaded, but before opera- 
tor was able to remove stage plank 
switch engine caused the car to move, 
- evidence that no lookout was kept, and 
that switchman did not signal engine 
nor notify engineer that plank was 
being moved, sustained finding of neg- 
- jigence.—St. Louis 
> Co. v. Brummett, 143 S.W.2d 555. 
_  Ga.App. Evidence warranted widow’s 
recovery of damages for death of rail- 
road employee who was killed in ter- 
minal station when struck by engine 
¢ operated by another railroad company. 
 -—Southern Ry. Co. v. De Foor, 11 S.EH. 
He 2d 922, 63 Ga.App. 650. 
£ Ga.App. In action against railroad 
for injuries and death of consignee’s 
- employee, who was struck in abdomen 
by brake lever while moving car near 
crane for unloading, evidence did not 
prove plaintiff’s case as laid in count 
i in that it failed to show any ex- 
press authority from railroad to move 
ear as alleged, and court did not err 
in directing verdict for railroad under 
such count.—Weeks v. Pollard, 16 S.B. 
2d 225. 
_In action against railroad for inju- 
ries to and death of consignee’s em- 


ound hole with a tie on his shoulder, 


Southwestern Ry.. 


dict for railroad on such count.—Weeks 
v. Pollard, 16 S.H.2d 225. 

Mo.App. Where evidence of night 
watchman of storage and ice company, 
whose duty it was to inspect freight 
cars on tracks of railroad, failed to 
show that switching crew or any of its 
members knew or had cause to believe 
that the watchman was in the railroad 
yard, watchman was not entitled to re- 
cover from railroad for injuries when 
struck by freight car, notwithstanding 
that foreman of switching crew admit- 
ted that he had seen the watchman in 
the yard at previous times.—Landes v. 
Thompson, 148 S.W.2d 78. - 

Pa.Com.Pl. The railroad’s contention 
that it was not negligent if “a proper 
mathematical formula” is applied, can- 
not be accepted because the testimony 
was conflicting with regard to the time, 
place and frequency of the sounding of 
the whistle, and the ringing of the bell. 


—Anstine v. Pennsylvania R. Co., 50 
Dauph. 196. 
S.C. Even though the use of a path- 


way alongside railroad track was not 
for such length of time nor of such 
character as to give a legal right to so 
use it, and even though the evidence 
falls short of showing any positive 
consent by railroad company to such 
use, yet if there is evidence tending to 
show knowledge of and acquiescence 
in such use without protest, such evi- 
dence would tend to show that the 
railroad company had reason to expect 
the presence of persons along or on the 
track who were not there as_ tres- 
passers, but whose presence at the 
particular place might reasonably be 
anticipated.cHayes v. Atlantic Coast 
ae Ry (CommlsntS B2dr 92 felon se. 
386. : 
VTex.Civ.App. Evidence that deceased 
struck by railroad motorcar was ly- 
ing on right-hand side of railroad 
track with head on end of protruding 
railroad tie and one hand over rail 
had no evidentiary weight in excusing 
deceased’s negligence, but was eviden- 
tiary only on issue whether railroad’s 
servants kept proper lookout.—Gulf,.C. 
& S. BF. Ry. Co. v. Snow, 146 S.W.2d 
1040, error dismissed, judgment correct. 


§ 2270 

D.C.La. In action against railroad 
for death of decedent who was struck 
by train while sitting on track at 
night, evidence relating to amount of 
intoxicating liquors consumed by de- 
cedent and others and to decedent’s 
apparently sober appearance while in 
barber shop between time of drinking 
liquor and time of accident, and testi- 
mony of engineer that decedent moved 
his head, established that decedent was 
not drunk and so was not in ‘‘passive 
negligence’ at time of accident—Shaw 
pe re PaCwuh.CO. soo mE ps 

Ky. In action for death of pedes- 
trian struck by train, evidence that 
pedestrian was traveling between rails 
of railroad track and not in safe path 
paralleling track, and that he was fac- 
ing the approaching train, established 
that the pedestrian was guilty of the 
grossest kind of neglect for his own 
safety and did not sustain judgment 
against railroad.—Louisville & aeokUs 
Co. v. Bush’s Adm’x, 148 S.W.2d 1050, 
285 Ky. 645. 

N.C. There could be no_ recovery 
against railroad for death of person on 
track under “last clear chance” doctrine 
where there was no evidence as to how 
long such person was prone upon the 
track before he was struck by train, 
since the jury could not have found 
that the engineer saw or by exercise of 
ordinary care could have seen such 
person in such position in time to stop 
the train before striking him.—Justice 
be ee Ry. Co., 13 S.H.2d 553, 219 


road tie — one rd 
had no evidentiary weight i 
ing deceased’s negligence, but was 
evidentiary only on issue whether 
railroad’s servants kept proper 1look- 
out.—Gulf, C. & S. F. R. Co. v. Snow, 
146 S.W.2d 1040, error d 
ment correct. 

§ 2273 


Ky. Evidence that totally deaf pe- 
destrian was struck and injured by 
coal train while walking on track with 
his back to approaching train in a 
remote and sparsely settled section, was 
not sufficient to warrant submission of 
railroad’s duty ‘to anticipate the pres- 
ence of persons on the track, notwith- 
standing that it was estimated by cer- 
tain witnesses that 150 persons used 
tracks as pathway each 24 hours.— 
Louisville & N. R. Co. v. Wilson, 149 
S.W.2d 545, 285 Ky. 772. 

S.C. The relation to the railroad 
company of one injured at a path 
alongside or crossing tracks at a well- 
defined pathway at a place in which 
railroad company has acquiesced in a 
somewhat general use not amounting 
to a legally established public use is 
not necessarily that of a naked “tres- 
passer,” but his status may be that of 
a “licensee,” and as such it would be 
the duty of the railroad company to 
exercise ordinary care so as to prevent 
injury to him.—Hayes v. Atlantic 
Soaan ae R. Co., 13 Sibi2d. 9215 196 


ismissed, judg- 


§ 2276 

C.C.A.Ky. In motorist’s action 
against railroad for injuries allegedly 
caused by coal falling from train of 
gondola cars while automobile was be- 
ing driven through underpass, where- 
in motorist testified positively that the 
coal which struck sutomobite came 
from the train overhead, negligence of 
railroad was for jury, as against con- 
tention that evidence required finding 
that accident could - have happened 
from several causes, for some of which 
railroad would not be liable.—Norfolk 
a Ry. Co. v. McKenzie, 116 F.2d 


§ 2277 

Ark. The mere finding of the body 
of a trespasser, apparently killed by a 
train, near or on ‘the track, does not, 
of itself, make a case for the jury, but 
it must be further shown, by testi- 
mony sufficient to raise a reasonable 
inference, that the decedent’s danger 
might have been discovered and the 
injury averted by the trainmen if a 
proper lookout had been kept as re- 
quired by statute. Pope’s Dig. § 
11144.—Missouri Pac. R. Co. v. Severe, 
150 S.W.2d 42, 


In action against railroad for death 
of intoxicated man, whose body was 
found near track and whose only in- 
jury was a fractured skull, it was error 
to submit to jury question whether an 
efficient lookout had been maintained 
by trainmen, and whether injury would 
have been averted had such lookout 
been maintained, under testimony. 
Pope’s Dig. § 11144.—Missouri Pac. R. 
Co. v. Severe, 150 S.W.2d 42. 


Ky. Whether employees in charge 
of train could have discovered trespass- 
er on track in time to avoid injuring 
him by. exercising ordinary care is 
for the jury where the evidence is con- 
flicting.—Cincinnati, N. O. Te Beye 
Co. v. King’s Adm’x, 145 S.W.2d 1053. 
284 Ky. 694. 

_ Mo. Where circumstances supported 
inference that pedestrian was struck 
by one of two freight trains that 
passed through town a short time be- 
fore he was found lying by track fa- 
tally injured, presumption of due care 
on part of pedestrian and against sui- 
cide coupled with duty of railroads to 
keep a lookout would not of them- 
selves make a case, but burden was on 
wife who sought to recover for pedes- 
trian’s death to adduce evidence that 
one or both railroads were negligent 
in respect to one or more of acts of 


ne 


{ 


ah jan_ uck by 
ne ¢ 0 freight trains that passed 
rough town a short time before he 
was found lying by track fatally in- 
jured, but there was no evidence as 
to speed of either train, or of how far 
pedestrian might have been seen if he 
was walking on or near the tracks, or 
evidence as to distance in which either 
train might have been stopped, evi- 
dence did not make submissible case 
for recovery of damages for his death, 
either on ground of failure to sound 
signals or on ground of excessive speed. 
Darby v. Henwood. 145 S.W.2d 3876. 
Fex.Civ.App. In action for death of 


1 
of two 


‘man struck by railroad motorcar while 


lying on railroad’s right of way, 

whether train operators failed to keep 

proper lookout held for jury.—Gulf, 

Cc. & S. BF. Ry. Co. v. Snow, 146 S.W.2d 

1040, error dismissed, judgment correct. 
= 2278 

Ky. In action for death of deceased 
who was lying in drunken condition 
on tracks, where there was conflicting 
evidence whether train could have 
been stopped after it was discovered 
that object was a man, instruction that 
if trainmen saw the man or_ object 
which they knew “or should have 
known” was a human being in time 
to have avoided striking and killing 
him, and trainmen failed to do _ s0, 
railroad was liable for his death, was 
erroneous because of inclusion of 
quoted words, but instruction would 
have been adequate if quoted words 
were omitted and word “‘believe’ sub- 
stituted for word ‘‘knew’’.—Cincinnati, 
N. O. & T. P. Ry. Co. v. King’s Adm’x, 
145 S.W.2d 1053, 284 Ky. 694. 

Mo. Where circumstances supported 
inference that pedestrian was struck 
by one of two freight trains that 
passed through town a short time be- 
fore he was found lying by track fa- 
tally injured, but there was no evi- 
dence as to speed of either train, or 
of how far pedestrian might have been 
seen if he was walking on or near the 
tracks, or evidence as to distance in 
which either train might have been 
stopped, evidence did not make submis- 
sible case for recovery of damages for 
his death, either on ground of failure 


- to sound signals or on ground of exces- 


sive speed.—Darby v. Henwood, 145 8. 
W.2d 376. 
§ 2279 

Mo. Where circumstances supported 
inference that pedestrian was struck 
by one of two freight trains that 
passed through town a short time be- 
fore he was found lying by track fa- 
tally injured, but there were no eye 
witnesses to indicate manner in which 
injury occurred, evidence did not make 
submissible case under the ‘“humani- 
tarian doctrine’.—Darby v. Henwood, 
145 S.W.2d 376. 

Mo. In action for death of one struck 
by train in open country while lying 
on track, wherein engineer testified that 
he saw object on track half a mile 
away but did not recognize it as a hu- 
man being until it was too late to stop 
train, evidence of experiments wherein 
observers were able to recognize a man 
at a greater distance did not amount 
to “substantial evidence”, so as to make 
a jury case on actually discovered 
peril, and did not warrant recovery 
from railroad. Rev.St.1939, § 3652, Mo. 
StAnn, § 3262, p. 3353.—Cochran vy. 
Thompson, 148 S8.W.2d 532, 

Tenn, In action against railroad for 
death of deceased based upon alleged 
violation of statute requiring that rail- 
road sound whistle and endeavor to stop 
train upon appearance of an obstruc- 
tion upon track, evidence that de- 
ceased left home late at night, that he 
was later seen on road about two miles 
from his home and that his dead body 
was found on following day on rail- 
road track was insufficient for jury, in 
absence of evidence that deceased ap- 
peared alive on track in front of a moy- 
ing train. Code 1932, § 2628(4).—Mead- 
or v. Nashyille, C. & St. L. Ry., 148 8. 
W.2d 371. p 

Tex.Civ.App. In action for death of 


dark cl and s tin 
between the banisters of a 
run over by a train, evidence held in- 


sufficient to raise the issue of ‘‘discov-— 


ered peril’ so as to require submission 
of the cANRe EO the jury.—Boyd v. Chi- 


cago, R. I. P. Ry. Co., 149 S.W.2d 
LOSS. : 
§ 2280 
Mo. Where circumstances supported 


inference that. pedestrian was struck 
by one of two freight trains that 


passed through town a short time be-. 


fore he was found lying by track fa- 
tally injured, presumption of due care 
on part of pedestrian and against sui- 
cide coupled with duty of railroads to 
keep a lookout would not of them- 
selves make a case, but burden was on 
wife who sought to recover for pedes- 
trian’s death to adduce evidence that 
one or both railroads were negligent 
in respect to one or more of acts of 
negligence charged.—Darby v. Hen- 
wood, 145 S.W.2d 376. 
§ 2281 

Tex.Civ.App. In action for death of 
man struck by railroad motorcar in 
which there was evidence that de- 
ceased was lying unconscious on side 
of railroad track with head on end of 
protruding railroad tie and one hand 
over rail, evidence held insufficient to 
raise issue for jury of whether cir- 


cumstances neutralized negligence of 
deceased.—Gnlf, C. & S. F. Ry. Co. v. 
Snow, 146 S.W.2a 1040, error dis- 


missed, judgment correct. 
2284 

Mo. In action by invitee who, while 
standing on platform of railroad sta- 
tion, was allegedly either struck by 
open door of passing freight car, which 
projected 26 inches or by door lever 
projecting 18144 inches beyond edge of 
door, invitee’s contributory negligence 
was for jury.—Turner v. Missouri- 
Kunsas-Texas R. Co., 142 S.W.2d 455, 
129° ALLER: 829. 


§ 2285 

Ark. In action by shipper’s em- 
ployee against shipper and railroad for 
injuries sustained by employee when 
he fell while unloading 250-pound ties 
from boxcar when he slipped on some 
damp grass or hay at edge of large 
hole in bottom of boxcar while walking 
around hole with a tie on his shoulder, 
evidence as to negligence of railroad 
was for jury under the evidence.— 
Chicago, R. I. & P.. Ry. Co. v. Samp- 
142 S.W.2d 221, 200 Ark. 
action by shipper’s employee 
against shipper and railroad for in- 
juries sustained by employee when he 
fell while unloading 250-pound ties 
from boxcar when he slipped on some 
damp grass or hay at edge of large 
hole in bottom of boxcar while walking 
around hole with a tie on his shoulder, 
whether employee assumed the risk or 
was guilty of negligence was for jury.— 
Chicago, R. I. & P. Ry. Co. v. Sampson, 
142 S.W.2d 221, 200 Ark. 906. 

Ark. In action against railway com- 
pany for injuries sustained by ware- 
house operator when car was moved by 
switch engine as operator sought to as- 
sist in removal of stage plank, refusal 
to submit contributory negligence to 
jury was proper, in absence of eyi- 
dence.—St. Louis Southwestern Ry. Co. 
v. Brummett, 143 S.W.2d 555. 

Ga.App. In action against railroad 
for injuries and death of consignee’s 
employee, who was struck in abdomen 
by brake lever while moving car near 
erane for unloading, evidence did not 
prove plaintiff's case as laid in count 
1 in that it failed to show any express 
authority from railroad to move car as 
alleged, and court did not err in di- 
recting verdict for railroad under such 
count.—Weeks v. Pollard, 16 8.H.2da 
225. 

In action against railroad for inju- 
ries and death of consignee’s employee, 
who was struck in abdomen by brake 
lever while moving car near crane for 
unloading conflicting evidence was suffi- 
cient for jury under counts 2 and 3 of 
petition, and court erred in directing 
verdict for railroad under such count 
and in overruling plaintiff's motion for 


a 4 
bridge was 


Weeks » 
action against railroad 
ries to and death of consig 
ployee, who was struck in ab 
brake lever while moving 1 
crane for unloading, evidence was 
sufficient to authorize recovery un 
count alleging that car being opera 
by employee was run into by © 
loaded cars getting away fro 
of cars which had been left by rath 
and court did not err in directing ve 


1 
La 


from one car, whether icing cre 
man, in accordance with usual to 
which was known to employee, — 

fied foreman of switching crew th 
was ready for cars to be moved w 
for _jury.—Nashville, C. & St. L. R 
pee ty 147 S.W.2d 93, 285 Ky 


Ky. Where partially loaded fr 
car was temporarily moved from di 
tillery loading platform so that 
empty car could be placed on siding, 
and after empty car was temporaril 
placed on siding distillery employ: 
knowing that car would have 
moved so that partially loaded 
could be returned to loading platfo 
began taking measurement of en 
car and was injured when empty 
behind which he was working, — 
struck by partially loaded ca 
was switched on siding, distillery 
ployee was not contributorily neg! 
gent as a matter of law notwithstan 
ing that he had knowledge that empty 
car would be moved ang that he 
neither see nor be seen by engin 
after placing himself in position of - 
il.—Louisville & N. R. Co. v. Houc 
151 S.W.2d 432, 286 Ky. 644. 


2288 


ears 
whether 


that foreman was ready for cars to 
moved was for jury.—Nashville, C,_ 
St. L. Ry. v. Williams, 147 S.W.2d 9 
235 Ky. 211. , 
In action by ice company’s employee — 
against railway for injuries alleged y 
caused when switch engine connect $ 
with string of cars at icing platforn 
while employee was removing ice fron 
one car, instructing that if jury be- 
lieved that railway gave notice to 
employee that it was about to mov 
ears, or that icing crew fereman direct 
ed railway’s servants to move car, an 
employee knew that foreman had so 
directed servants, the law was for rail- 


way was error, where question - of 
whether icing foreman notified rail- 


way’s agents, in accordance with cus- 
tom, that he was ready for cars to be | 
moved was for jury.—Nashville, CG. & — 
St. L. Ry. y. Williams, 147 S.W.2d 93). = 
285 Ky. 211. 

Ky. Instruction which in substance 
informed jury that if peril of pedestri- 
an walking on railroad with back toe 
approaching train was discovered it 
was duty of trainmen to use all rea- 
sonable means at their command to 
avoid striking him, if warranted by 
the evidenee, should have been limited 
to exercise of ordinary care in use of 
all reasonable means within trainmen’s 
command consistent with safety of 
train to avoid striking pedestrian.— 
Louisville & N. R. Co. v. Wilson, 149 
S.W.2d 545, 285 Ky. 772. 


_ It was not error to affir 
oint to the effect that if the jury 
nd that the driver of the car was 


ot negligent, it must render a verdict, 


“as he is concerned, in his favor, 
though it rendered a verdict in 
of the minor against the railroa 
y—Anstine v. Pennsylvania R. 


ve 
fav 


ag not error to affirm a point to 
ie effect that if the jury found that 
he driver of the car was not negligent, 

f must render a verdict, so far as he 

is concerned, in his favor, even though 
dt rendered a verdict in favor of the 
minor against the railroad company.— 
Anstine v. Pennsylvania R. Co., 50 


; § 2296 : 
A.Ky. Railroad transporting 
al in gondola cars was required to 
ercise reasonable care in loading the 
and, if coal became displaced 
ereafter, to exercise reasonable care 
readjust the load so as to prevent 
ing and to exercise reasonable 
are seeing that train was trans- 
orted in such condition as to avoid 
reasonable probability of injury to 
ersons on underpass highways.—Nor- 
4 W. Ry. Co. v. McKenzie, 116 


2313 ; 
Where plaintiff, while a li- 
: on railroad 
, lost a hand when struck by 
ifter plaintiff stumbled in at- 
g to avoid train, and plaintiff 


x 2314 : 
Ark. Where plaintiff, while a_li- 
ensee or trespasser on railroad tracks, 
s hand when struck by train after 
iff stumbled in attempting to 
d train, and plaintiff was bound to 
e known that train was coming and 
tracks on which it was approach- 
even if headlight of locomotive 
ot burning until locomotive was 
n 25 feet from plaintiff, and plain- 
had been in place of safety be- 
m tracks or could have moved off 
t of way in time to have avoided 
nt, plaintiff was guilty of negli- 

which was sole “proximate 
ause’ of injuries, relieving railroad of 
lity. Pope’s Dig. §§ 11069, 11144. 
—Missouri Pac. R. Co. v. Merrell, 143 
.W.2d 51, 200 Ark. 1061. 


i. “316 
-).C.La. Where engineer of 
ihe which struck decedent, who was seated 
on railroad track at night, was blinded 
by automobile headlights until train 
traveling from 30 to 35 miles per hour 
reached spot 267 feet from decedent, 
and emergency brakes were then set 
so as to stop train within 600 to 650 
feet, operators of train could not have 
avoided accident, and railroad was 
not liable for decedent’s death under 
‘last efear chance’’ doctrine.—Shaw_ vy. 
Missouri Pac. R. Co., 39 F.Supp. 652, 
Ark. Operatives of a train were not 
bound to stop or slow down train for 
a trespasser or licensee who was in a 
place of safety near tracks, or for one 
in a place of danger who knew of dan- 
4 ger and had ample time to get away, 
_ unless it could be done after discovery 
of peril, or peril could have been dis- 
_  .¢overed by keeping lookout. Pope’s 
‘Dig. § 11144.—Missouri Pac. R. Co. v. 
 +Merrell, 148 S.W.2d 51, 200 Ark. 1061. 
“) § 2318 


oO 


train 


: N.C. In action for death of child al- 
legedly resulting from negligence of 
_ railroad, allegations that street at point 


where spur track was located had been 
used by public for long period of time 
under continued observation of defend- 
ant and its eriployees, who had knowl- 


ft stand 
across street, persons us 


using street in-— 
cluding minors were accustomed to go 
under the cars or through the point of © 


connection of cars and knew, or should 
have known, that children of tender 
years were accustomed to play under 
and around the cars, set up facts suf- 
ficient to justify inference of negligence 
and to entitle plaintiff to make proof 
thereof—Thomas y. Atlantic & N. C, 
R. Co., 10 8.H.2d 722, 218 N.C. 292. 
~~ § 2322 

Ark. In action for death of one 
struck by train in nighttime allegedly 
caused by failure of train operatives to 
keep a proper lookout, evidence of rail- 
road’s negligence was insufficient for 
jury, where there was no evidence in- 
dicating how deceased was struck by 
train or what position he was in at the 


time. Pope’s Dig. § 11144.—Missouri 
Pac. R. Co. v. Campbell, 143 S.W.2d 
9, 200 Ark. 1056. 

§ 2323 


Ark. The fact that operatives of 
train did not see plaintiff, who was 
walking near tracks, and fact that 
plaintiff’s hand was run over by train 
when plaintiff fell while attempting to 
avoid train, did not make a case for 
jury on theory that such facts showed 
that operatives were not keeping a 
lookout, as required by lookout stat- 
ute, where operatives, if they. had seen 
plaintiff, would haye observed that he 
was in a place of safety, and plaintiff 
would not have been injured if he had 
not fallen with hand on track. Pope’s 
Dig. § 11144.—Missouri Pace. R. Co. v. 
Merrell, 143 S.W.2d 51, 200 Ark. 1061. 

§ 2324 

Ark. In action for injuries received 
when plaintiff suffered loss of hand 
when struck by train while walking 
near tracks, plaintiff’s testimony that 
headlight on locomotive was not oper- 
ating until locomotive came within 25 
feet of plaintiff, when headlight sud- 
denly came on and blinded plaintiff, 
and that plaintiff stumbled in attempt- 
ing to avoid train, was not suflicient to 
take case to jury on question of viola- 
tion of lookout statute, where plaintiff 
knew, in ample time to have protected 
himself, that train was approaching. 
Pope’s Dig. § 11144.—Missouri Pac. R, 
ode Merrell, 143 S.W.2d 51, 200 Ark. 

The fact that operatives of train did 
not see plaintiff, who was walking near 
tracks, and fact that plaintiff's hand 
was run over by train when plaintiff 
fell while attempting to avoid train, 
did not make a case for jury on theory 
that such facts showed that operatives 
were not keeping a lookout, as required 
by lookout statute, where operatives, if 
they had seen plaintiff, would have 
observed that he was in a place of 
safety, and plaintiff would not have 
been injured if he had not fallen with 
hand on track. Pope’s Dig. § 11144,— 
Missouri Pac. R. Co. v. Merrell, 143 S. 
W.2d 51, 200 Ark. 1061. 


RAPE 


§ 2 

Cal. The statute defining rape, which 
eontains six subdivisions enumerating 
circumstances under which an act of 
intercourse may be deemed an act of 
rape, creates but one offense. Pen.Code, 
§§ 261, 263.—People v. Craig, 110 P.2d 
403, prior opinion 104 P.2d 864. 

Cal.App. ‘The statute which contains 
a definition of rape, followed in six 
subdivisions by enumeration of cir- 
cumstances under which the offense of 
rape may be committed, creates but 
one offense. Pen.Code, § 261.—People 
v. Craig, 104 P.2d 864. 

N.C. The statute providing that 
every person who is convicted of rape 
shall suffer death is “mandatory”, C., 
8S. § 4204—State v. Wagstaff, 12 S.H. 
207565757 299 N Cent. 

Pa.Super. The statute defining felo- 
nious rape as the unlawful carnal 
knowledge of a woman forcibly and 
against her will was declaratory of the 


common law, P.S. § 2261.—Com- 
monwealth y. Stephens, 17 A.2d 919, 
143 Pa.Super, 394, 


S.W.2d 1099. 

Under statute authorizing defense in 
eonsent rape eases that victim was not 
of previous chaste character, ‘‘chaste” 
is used in its ordinary meaning, as ap- 
plied to an unmarried woman, signi- 
fying one who has had no_ carnal 
knowledge of men. Pen.Code 1925, art. 
1183.—New v. Saar a S.W.2d 1099. 


§ 2 
Ariz. The slightest penetration of 
the vulva is sufficient to complete the 
offense of “rape’’ and emission is not 
necessary. Code 1939, § 43-4901.—State 
v. Pollock, 114 P.2d 249. ; 
Wis. Any actual penetration is suffi- 
cient to constitute rape where other 
essentials of the crime are present, and 
degree to which the person of the fe- 
male was entered is immaterial.—State 
v. Crabtree, 296 N.W. 79, 237 Wis. 16. 

5 


§ 2 
Ariz. The slightest penetration of 
the vulva is sufficient to complete the 
offense of “rape”? and emission is not 
necessary. Code 1939, § 43-4901.— 
State v. Pollock, 114 P.2d 249. 
27 


Pa.Super. 


Force is a necessary in- 


gredient in the crime of “‘rape’’, and the — 


only relaxation of that rule is that the 
force may be constructive or implied. 
18 P.S. § 2261.—Commonwealth vy. 
BEV are 17 A.2d 919, 143 Pa.Super. 


Tex.Cr.App. Rape can be committed 
by both force and threats combined. 
Vernon’s Ann.P.C. art. 1183.—Lomax vy. 
State, 144 S.W.2d 555. 

§ 28 | 

CalApp. A man its guilty of “rape 
by force and violence’ when he has 
carnal knowledge of a woman forcibly 


and against her will, and when a man 


employs force with intent to effect an 
act of copulation against a woman’s 
will, notwithstanding her resistance, he 
thereby commits an “assault with in- 
tent to rape’ provided that his intent 
is coupled with the present means of 
accomplishing his purpose, and if pene- 
tration is accomplished, it is “rape” 
and if not it is assault with intent to 
rape by force.—People y. Mullen, 114 
Pi2ditis 

Kan. The mere fact that female 
ravished was under 18 years old does 
not avoid statutory penalty for forcible 
rape. Gen.St.1935, .21-424.—State vy. 
McCrady, 106 P.2d 696, 152 Kan. 566. 

29 


§ 

Mo. In rape prosecutions, the “ut- 
most resistance doctrine” does not ap- 
Ply where the woman is put in fear 
of personal violence and her will there- 
by overcome.—State vy. Moore, 143 S.W. 
2d 288. 

30 


§ 

Ky. The crime of “rape” at common 
law involved the element of force, a 
ravishment, and it was no erime to 
have carnal knowledge of a female 
with her consent no matter how young 
she may have been.—Merriss v. Com- 
Bete 151 S.W.2d 1030, 287 Ky. 


§ 31 

i Pa.Super. Under the definition of 
rape” as the offense of having carnal 
knowledge of a woman by foree and 
against her will, the act of sexual in- 
tercourse is “against her will” or ‘‘with- 
out her consent’? when from any cause 
she is not in a position to exercise any 
judgment about the matter. 18 P.S. § 
2261.—Commonwealth yv. Stephens, 17 
A.2d 919, 143 Pa.Super. 394. 

_ Carnal knowledge of a woman who is 
incapable through unsoundness of 
mind, whether temporary or permanent, 
of giving rational legal consent, is 
“against her will” and is ‘rape’, where 
the actor knows of such incompetency. 
18 P.S. § 2261—Commonwealth  y. 
eee 17 A.2d 919, 143 


Pa.Super. | 


ae y 


ous 
‘hough he uses no more force th 
involved in the carnal act, and though 
the woman offers no resistance to the 
consummation of his purpose. 18 PS. 
§ 2261—Commonwealth vy. Stephens, 17 
A.2d 919, 143 Pe eopers 394. 


§ 
Tex.Cr.App. Rape can be committed 
by both force and threats combined. 
Vernon’s Ann.P.C. art. 1188.—Lomax vy. 
State, 144 S.W.2d Pas 


Ky. The misdemeanor of attempting 
to have carnal knowledge of a female 
with her consent is a degree of the 
common-law crime of rape.—Merriss Vv. 
Spon en 151 S.W.2d 1030, 287 

y. u 


§ 35 

Cal.App. A man is guilty of “rape 
by force and violence’ when he has 
earnal knowledge of a woman forcibly 
and against her will, and when a man 
employs force with intent to effect an 
act of copulation against a woman’s 
will, notwithstanding her resistance, he 
thereby commits an ‘assault with in- 
tent to rape” provided that his intent 
is coupled with the present means of 
accomplishing his purpose, and if pen- 
etration is accomplished, it is “rape” 
and if not it is assault with intent to 
rape by force.—People v. Mullen, 114 
Pood LA. 

Ga.App. Since an ‘assault’ is an at- 
tempt to commit unlawfully a violent 
injury on the person of another, one 
can be legally convicted of an ‘‘as- 
sault with intent to rape’’, although he 
may not actually touch the female in 
Pbeep ones Onder v. State, 13 S.H.2d 


Ill. Specific intent is gist of offense 
of “assault with intent to commit 
rape’, and in prosecution for such of- 
fense intent is a question of fact to 
be determined by trial court or jury 
from declarations of assailant or from 
eharacter, manner, and circumstances 
of assault.—People v. Yukich, 29 N.BH. 
2d 603, 374 Ill. 375. 

§ 40 

Cal.App. Persuasions, caresses and 
embraces of a woman by a man are not 
evidences of a felonious intent for pur- 
poses of determining whether the man 
is guilty of assault with intent to com- 
mit rape, since a man may employ such 
arts with force, hoping to persuade, 
and finally abandon his prey, in which 
event he is guilty of nothing more than 
epee eople v. Mullen, 114 P.2d 


That defendant might have been guil- 
ty of lewdness, indecency and even of 
lasciviousness was not sufficient to war- 
rant finding that defendant was guilty 
of an “assault with intent to rape’.— 
People v. Mullen, 114 P.2d 11. 

Before a finding that defendant is 
guilty of an ‘assault with intent to 
rape” can be justified, it must appear 
beyond reasonable doubt that defend- 
ant’s acts were such as to clearly indi- 
cate a felonious intent to ravish a 
woman notwithstanding her most vio- 
lent resistance.—People v. Mullen, 114 
Pi2d 11. 

The finding of intent to commit rape 
is the sine qua non of a judgment of 
guilty of an assault with intent to 
ort rape.—People v. Mullen, 114 P. 

Pa.Super. To warrant conviction of 
assault and battery with intent to com- 
mit rape, the conduct of accused must 
have been such as to justify inference 
that he intended forcibly and against 
will of woman to have unlawful carnal 
knowledge of her. 18 P.S. § 4722.— 
Commonwealth v. Heaton, 20 A.2d 921. 
145 Pa.Super. 223. 


§ 49 
Cal.App. Whatever the extent and 
however rough a man’s acts in fondling 
a woman may be, if the man without 
fear of interruption voluntarily aban- 
dons his endeavor to ravish her sexual 
organs, the force he employed was not 
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: oo ea f 
; pp. If conspirators, 
present at scene of offense with or 
without preconcert, entered into a com- 
mon illegal purpose, and one or more 
of them committed deed of violence, and 
others were present, aiding, abetting, 
encouraging, sanctioning, or giving 
countenance to the unlawful act, or 
ready to lend assistance if necessary, 
other conspirators are guilty if the 
actor or actors be found guilty.—Gandy 
ae ae 198 So. 265, affirmed 198 So. 


§ 51 

Cal.App. The fact that victim of al- 
leged rape failed to make complaint of 
defendant’s relations with her during 
preceding five years was not ground 
for setting aside verdict of guilty.— 
People v. aon ar yt 115 P.2d 45. 

2 

Neb. Information which charged 
that accused on or about certain date 
in certain county feloniously assault- 
ed prosecuting witness and forcibly 
and against her will ravished prosecut- 
ing witness, who was not the accused’s 
sister or daughter, was _ sufficient. 
Comp.St.1929, §  28-408—Guerin vy. 
State, 295 N.W. 275. } 

Pa.Super. An indictment charging 
common-law rape need not set out the 
means or the method employed.—Com- 
monwealth v. Stephens, 17 A.2d 919, 
143 Pa.Super. 394. 


Ky. Indictment charging defendant 
with carnal knowledge of a female 
under 18 years of age and oyer 12 
years of age with her consent was not 
defective because it did not assign the 
female’s age to one of the brackets set 
up by statute ereating the offense, 
since the age graduations appearing in 
the statute are merely for purpose of 
fixing the punishment. Ky.St. § 1155. 
—Merriss v. Commonwealth, 151 S.W.2d 
1030, 287 Ky. 58. \ 

Indictment charging the crime of 
rape was not defective because it did 
not allege that the accused was over 
age of 14 years, since indictment 
charging rape need not allege the age 
of the accused. Ky.St. § 1154.—Mer- 


riss v. Commonwealth, 151 S.W.2d 
1030, 287 Ky. 58. 
Under an indictmert for rape the 


accused may -be convicted under a stat- 
ute making it an offense to have carnal 
knowledge of a female under 18 years 
of age and over 12 years of age with 
her consent although the indictment 
contains no allegation regarding the 
age of the prosecutrix or the accused. 
Ky.St. §§ 1154, 1155.—Merriss v. Com- 
monwealth, 151 S.W.2d 1030, 287 Ky. 
5 


8. 

Tex.Cr.App. An indictment for rape, 
alleging that prosecutrix was under 15 
years of age, was sufficient under stat- 
ute fixing age of consent at 18. Pen. 
Code 1925, art. 1183.—New vy. State, 
148 S.W.2d 1099. 


§ 56 
Pa.Super. The office of the words 
“against her will” in an indictment 
charging felonious rape is merely to 
negative consent. 18 PS. 2261.— 
Commonwealth vy. Stephens, 17 A.2d 
919, 143 Pa.Super. 394. 
§ 59 
Kan, An information, alleging that 
accused willfully, forcibly, and feloni- 
ously ravished named female under age 
of 18 years, charged forcible rape, not 
statutory rape, since recital as to age 
of person ravished was surplusage. 
Gen.St.1935, 21-424.—State vy. McCrady, 
106 P.2d 696, 152 Kan. 566. 
§ 61 
Ky. Indictment charging defendant 
with having carnal knowledge of a 
female under 18 years of age and over 
12 years of age with her consent 
charged only a misdemeanor where it 
did not allege that defendant was over 
21 years of age. Ky.St. § 1155.—Mer- 


riss v. Commonwealth, 151 S.W.2d 
1030, 287 Ky, 58. 
Tex.Cr.App. Under indictment charg- 


being» 


t 
4 


itt 


§ 62 : 

Pa.Super. An indictment char 
commission of felonious rape fo 
and against the will of the allege 
tim was sufficient without allegin 
the victim was insane and incapa 
giving her conscious consent, si 
insane woman lacks capacity t 
sent and it is presumed that | 
was done without her consent. 
§ 2261.—Commonwealth vy. Step 
A.2d 919, 143 Pa.Super. 394. — 
Pa.O.&T. Where intercourse 
with a non-resisting and consenti 
sane woman who has not the 
to understand the nature of 


West, 31. 
§ 67 


Ok1.Cr.App. Where defendan 
charged by indictment under 
with crime: of attempted rape in 
degree, allegation that defendant 
then and there “attempt” to have — 
lawful sexual intercourse with 
ecutrix was not equivalent of 
an “intent”? to commit the crime, 
failure to allege “intent” to ¢ 
the crime rendered indictment defe 
21 OkKlLSt.Ann. § 42.—Temple vy. 
T11, P.20524. 

74 


against her will have unlawful carn 
knowledge of female such person 
be guilty of a misdemeanor, com1 
wealth was not required to shov 
actual physical attempt to commit 
to sustain charge. 18 P.S. § 4 
Commonwealth y. Meu 16 A.2d 32 


Ga. Burden is on state in rape prose- 
cution, to establish that a female over 
14 years of age did not possess suffi. 
cient mentality to consent to sexual 
tercourse.—Mitchell v. State, 9 S.H 


892, 190 Ga. 571. 


§ 79 : 
Tex.Cr.App. The fact of previous w 
chastity of a female over 15 years 
less than 18 is an affirmative defe 
the burden of proving which is upoi 
the accused in rape prosecution,—T ck- 

er v. State, 150 Sek 1025. _ 
81 : 
Ala. In prosecution for rape, permit- 
ting prosecutrix to state that she was 

19 years of age and that her mot 
had been dead since prosecutrix was 
15 was not error.—Mosley v. State, 1 
So.2d 593. rs 


Ga. In prosecution for rape of ? 
cused’s daughter under age of 14 years, — 
court properly refused to allow a 
cused’s attorney to ask daughter wheth- 
er another named gir! had accused the 
latter’s father of “the same thing”. 
Code 1938, § 26-1304.—Pylant v. State 
13 S.H.2d 380, 191 Ga. 587. : 


Tex.Cr.App. In rape prosecution, 
evidence of all of the transaction be- , 
tween complaining witness and defend- i 
ant, and of her prompt outcry, was 
admissible-—Mowery v. State, 146 S.W. 
2d 988. 

Tex.Cr.App. In rape prosecution, tes- 
timony of state highway patrolman 
that he had visited place where alleged 
offense was committed and found certain 
articles which he sent to state chemist 
for examination and that he found 


tracks at scene of the alleged offense 
and that the tires on accused's auto- 
mobile made similar tracks was _ ad- 


missible—Lamar y. State, 149 S.W2dad 
89. : : 


ot oie § 90 é 
Towa. In trial for statutory rape, 
_ prosecutrix’ complaint must be part 
of res gests to be admissible in evi- 
dence, where testimony concerning her 
declarations includes details of com- 
- plaint, but her testimony solely that 
- complaint was made within reasonable 
time after assault is competent as af- 
fecting her credibility, though not part 
woe. Be geo State v. Strable, 293 N. 


In trial for statutory rape, prosecu- 
trix’ testimony that she told her sis- 
ter about having had sexual intercourse 
‘ith defendant in conversation occur- 
ng on “first night he was there,” 
without stating details of complaint, 
‘ ras competent as affecting prosecu- 
Bs vee eredibility.—State yv. Strable, 293 
ab ex.Cr.App. In trial for rape, evi- 
dence that prosecutrix came home after 
dark on day of alleged offense and said 
she had been raped, and evidence of 
her physical condition and condition 
of her clothing, were admissible—Hall 
State, 150 S.W.2d 404. 
Tex.Cr.App. In statutory rape pros- 
- ecution of father whose 15 year old 
daughter allegedly had act of inter- 
- course with negro at the connivance and 
uggestion of the father, testimony as 
to statement made by the daughter 
o sister relative to physical discom- 
rt on the morning after the alleged 
et of intercourse, which statement was 
made in the presence of father and 
other, without objection, was admis- 
ble-—Tucker v, State, 150 S.W.2d 


In a prosecution for rape, the 
act that the woman ravished made 
complaint at the first opportunity is 
roper evidence, because the gravamen 
of the crime of “rape” is the outrage 
f the feelings and sensibilities of the 
male.—State v. Tellay, 110 P.2d 342. 
The statement and words used in 
aking complaint are usually not prop- 
r evidence in the case of carnal knowl- 
dge, and court erred in admitting evi- 
dence of complaint made in prosecution 
for having carnal knowledge of a fe- 
iale under 18.—State v. Tellay, 110 P. 
2d 342. } 
In prosecution for having carnal 
nowledge of a female under 18, moth- 
er of the child could testify as to ap- 
- pearance and physical condition but 
not as to any statements or declarations 
made by prosecuting witness unless 
_ they were within the rule of res gestae. 
State v. Tellay, 110 P.2d 342. 
‘ata § 91 

Tex.Cr.App. In prosecution for stat- 
utory rape, admitting in evidence that 
prosecutrix complained to her grand- 
mother of defendant’s treatment, but 

without stating details, was not error. 
—Hanks vy. State, 151 S.W.2d 808. 

§ 93 

Ala. In prosecution for rape, delay 
on part of prosecutrix in making com- 
plaint is material——Mosley v. State, 1 
So.2d 593. 

§ 95 


 Cal.App. In rape prosecution, per- 
mitting examination of prosecutrix and 
eross-examination of her mother on 
whether defendant, before his marriage 
to the mother, lived ‘at’ mother’s 
home, was not erroneous as implying 
wrongdoing by defendant, where trial 
court indicated that the question 
merely implied that defendant was liv- 
ing in the house.—People v. Zemavas- 
ky, 115 P.2d 45, 
97 


N.Y. In rape prosecution, if com- 
plainant, an unmarried female under 
the age of 18 was pregnant, proof of 
such fact would have been admissible 
to show that a crime had been com- 
mitted, although it would not, stand- 
ing alone, satisfy statutory require- 
ment of “other evidence’. Penal Law, 
§ 2013.—People v. Croes, 34 N.B.2d 320, 


t 
‘ 


‘ 
‘ 285 N.Y. 279, reversing 23 N.Y.S.2d 283° 
; 260 App.Div. 939. 
Tex.Cr.App. In trial for rape, eyi- 


dence that prosecutrix came home after 
‘dark on day of alleged offense and 
said she had been raped, and evidence 
of her physical condition and condition 


zi 


yale aes er bee 
tion for having ca 


tah. In prosecu 


nal knowledge of a female under yen 
mother of the child could testify as to 


appearance and physical condition but 
not as to any statements or declarations 
made by prosecuting witness unless 
they were within the rule of res gestae. 
—State v. Tellay, ree 342. 

9) 


Tex.Cr.App. In trial for rape, evi- 
dence that prosecutrix came home after 
dark on day of alleged offense and said 
she had been-raped, and evidence of 
her physical condition and condition of 
her clothing, were admissible—Hall v. 
State, 150 S.W.2d os" 


§ 

Ga. In prosecution for rape of ac- 
cused’s daughter under age of 14 years, 
court properly refused to allow ac- 
cused’s attorney to ask daughter on 
cross-examination whether she was ac- 
quainted with a named boy, or whether 
she had “some boy friends”, purpose 
of such interrogation being to show 
other acts of intercourse, since evidence 
sought to be elicited would not have 
tended to establish the contention. 
Code 1933, § 26-1304.—Pylant v. State, 
13 S.H.2d 380, 191 Ga. 587. 

Utah. Where a person is charged 
with the crime of carnal knowledge, 
the chastity or general character of 
the prosecutrix may not be attacked.— 
State v. Olson, 111 P.2d 548. 

§ 111 

Tenn. In prosecution for having il- 
licit relations with girl under age of 
consent, evidence that girl was un- 
chaste, bawd, and lewd before and at 
time when it was contended by the 
state that accused had been guilty of 
illicit relations with her, was admis- 


sible—Buchannon vy. State, 146 S.W. 
2d 952. 
Tex.Cr.App. In prosecution for rape 


allegedly committed on 13 year old 
prosecutrix, evidence that prosecutrix 
played with negro boys, was so brazen 
to them that their parents were afraid 
for them to play with prosecutrix, and 
that prosecutrix’ family lived among 
and associated with negroes was inad- 
missible-—West v. State, 147 S.W.2d 


Tons 
§ 118 

Evidence supported conviction of rape. 

—Cal.App. People v. Kerfoot, 112 P. 
2d 937; People v. Zemavasky, 115 
P.2d 45; People vy. Buck, 116 P.2d 
160; 

N.C. State v. Johnson, 14 §.H.2d 792, 

2 VOMENE Cea Os 

Ala.App. Evidence held to authorize 
conviction of rape, committed pursuant 
to conspiracy.—Gandy v. State, 198 So. 
265, affirmed 198 So. 267. 

Ala.App. Evidence was insufficient to 
sustain conviction for rape.—Pierce v. 
State, 2 So.2d 112, certiorari denied 2 
So.2d 115. 


Cal. Evidence held not to sustain 
conviction of kidnapping for purpose 
of robbery, robbery and rape, in view 
of inherent improbability of testimony 
for prosecution and evidence indicat- 
ing consent of alleged victims.—People 
vy. Headlee, 115 P.2d 427, prior opin- 
ion 108 P.2d 933. 

Cal.App. In prosecution of. negroes 
for rape of white woman, medical tes- 
timony of county jail physician would 
sustain conclusion that one of negroes 
was physically able to accomplish act 
of intercourse notwithstanding his con- 
trary testimony.—People v. Hannon, 
abil) DEO TLS) 

In prosecution of negroes for rape 
of white woman, evidence sustained 
convictions.—People v. Hannon, 112 P. 
2d 719. 

Ga. Evidence sustained. conviction 
for rape.—Mitchell v. State, 9 S.H.2d 
892, 190 Ga. 571. 

Neb. Evidence sustained conviction 
under indictment charging rape and 
assault with intent to commit rape. 
Comp.St.1929, §  28-408.—Guerin  y. 
State, 295 N,W. 274. 

N.J.Sup. Verdict of guilty of rape 
was not against the weight of conflict- 
ing evidence. N.J.S.A. 2:195-19.—State 
v. Allison, 18 A.2d 718, 126 N.J.L. 76 


imis of the crime. | ce 
2013.—People v. Croes, 34 N 
285 N.Y. 279, reversing 23 .N. 
260 App.Div. 939. _ iy mK ie fy 
N.Y.App.Div, Evidence sustained con- 
viction of robbery in the first degree, 
grand larceny in the first degree, and 
rape in the _ first degree—People_ v. 
Miller, 26 N.Y.S.2d 701, 261 App.Div. 


OKLCr.App. Evidence was _ sufficient 
to sustain conviction for first degree 
rane.—Smith v. State, 115 P.2d 925. 

Tex.Cr.App. Evidence sustained con- 
viction for rape.—Muldrow v. State, 
145 S.W.2d 196; West vy. State, 147 
S.W.2d 79T. 

Tex.Cr.App. Evidence held to au- 
thorize conviction of rape.—Griffin vy. 
State, 146 S.W.2d 746. 

Tex.Cr.App. In rape prosecution, 
proof of previous unchastity of female 
over 15 and less than 18 years of age 
is sufficient if it raises a reasonable 
doubt in the jury’s mind.—Tucker v. 
State, 150 S.W.24a 1025. 


§ 119 
Cal.App. Evidence, including bat- 
tered and bruised condition of prosecu- 
trix as testified to by herself and cor- 
roborated by police officers and receiv- 
ing hospital physician, sufficiently es- 
tablished “corpus delicti” of offense of 
forcible rape, as against contention that 
evidence failed to show resistance on 
part of prosecutrix nnd use of force 
and violence by defendant.—People y. 
Ogden, 107 P.2d 50. 
125 
Cal. Evidence supported conviction 
of rape, based on an act of intercourse 
committed without consent and against 
will of a 16-year-old girl. Pen.Code, § 
261, subds. 1, 3.—People v. Craig, 110 
P.2d 403, prior opinion 104 P.2d 864. 
Cal.App. Victim’s testimony that she 
entered cabin upon defendant’s order, 
undressed at his order when he point- 
ed a gun at her, and permitted him to 
have intercourse with her because she 
feared he would harm her if she resist- 
ed, sustained conviction for 
People v. Headlee. 108 P.2d 933. 
Cal.App. In prosecution of negroes 
for rape of white woman, evidence that 
husband of prosecutrix was bruised and 
battered, that prosecutrix was menaced 
with a knife by assailant who threat- 
ened to cut her husband’s throat if she 
opened her mouth, and that physical 
facts at scene of crime indicated a 
struggle, was sufficient to show reluct- 
ance and resistance on part of prosecu- 
trix.—People v. Hannon, 112 P.2d 719. 
Cal.App. Evidence that defendant 
took prosecutrix into unlocked room in 
close proximity to passersby during 
afternoon and that defendant embraced 
prosecutrix but failing to show that 
defendant intended to use all his force 
to commit rape against any physical 
opposition offered by prosecutrix or 
that defendant made any threat of per- 
sonal violence against prosecutrix and 
showing that defendant did not state 
that he desired to gratify his sexual 
desires or expose his person and that 
prosecutrix walked from room without 
molestation, did not authorize convyic- 
tion for “assault with intent by force 
and violence to commit rape’’.—People 
vy. Mullen, 114 P.2d 11. 
_ Ill. In prosecution for rape, evidence 
justified conviction on ground that sex- 
ual intercourse was had forcibly and 
against wat Of Rroserulery, a 16 year 
girl.—People vy. owell, 31 N.E.2 
292, 375 Ill. 263. a 
I. Whe particular acts which will 
show that carnal knowledge of a female 
was against her will are not fixed by 
rule of law but to prove that fact.evi- 
dence must. show that the act was com- 
mitted by force and against her will, 
and if she has the use of her faculties 
and physical powers, the evidence must 
show such resistance as to demonstrate 
that the act was against her will.—Peo- 
ple v. Rickey, 31 N.E.2d 973, 375 Ill. 
In prosecution of taxicab driver for 
forcible rape of passenger, evidence 


sustained conviction—People yv. Rickey, 


“rape”? .— \ 


Pay ae 


monwealth, 1518. 
58 


q 

1 know of prosecuting 1 
s by fo: and against her will. 
Ky.St. §§ 1154, 1155—Merriss v. Com- 
W.2d 1030, 287 Ky. 


Mo. Evidence that defendant, who 
had previously told proseeutrix that he 
had been in workhouse for stabbing his 
brother, gained entrance to prosecu- 
trix’ room about 2:00 a. m., and that 
defendant threatened to cut prosecu- 
trix’ throat if prosecutrix screamed, 
and that prosecutrix tried to push de- 
fendant away but had intercourse with 
defendant because ‘he scared me_ so 
and threatened to hurt me and choked 
me’’, warranted conviction of rape on 
charge under Habitual Criminal Act, as 
against contention that evidence was 
insufficient to show that prosecutrix 
made the utmost resistance of which 
she was capable. Mo.St.Ann. § 4461, p. 
3063.—State v. Moore, 143 S.W.2d 288. 
_ N.C. Evidenee warranted conviction 
for rape of defendant who entered 
dwelling house and had sexual inter- 
course with married woman living 
therein, on ground that intercourse 
was obtained by force.—State v. Wag- 
staff, 12 S.H.2d 657, 219 N.C. 15. 
‘Tex.Cr.App. Evidence of threats to 
kill victim unless she consented to act 
of intercourse warranted conviction for 
rape. Vernon’s Ann.P.C. arts. 1183, 
1185.—Lomax y. State, 144 S.W.2d 555. 
Tex.Cr.App. Evidence held sufficient 
to sustain conviction of rape by force 
and threats.—Hall vy. State, 150 S.W.2d 


4 


§ 126 
Iowa. In trial for statutory rape, 
state’s failure to show complaint by 
prosecutrix affects only her credibility 
as witness.—State v. Strable, 293 N.W. 


§ 127 

Cal. Evidence supported conviction 
of rape, based on an act of intercourse 
committed without consent and against 
will of a 16-year-old girl. Pen.Code, § 
261, subds. 1, 3—People v. Craig, 110 
P.2d 403, prior opinion 104 P.2d 864. 

Cal.App. Evidence sustained convic- 
tion for statutory rape as against con- 
tention that it would have been physi- 
eally impossible for acts to have been 
accomplished in manner described by 
prosecutrix.—People v. Stangler, 111 P. 
DAES OL: 


Cal.App. Evidence held sufficient to 
support court’s judgment convicting ac- 
eused of statutory rape and lewd and 
lascivious acts with girl under 14 years 


of age. Pen.Code, § 288.—People v. 
Nobles, 112 P.2d 651. 
Cal.App. Evidence was sufficient to 


support conviction of rape and of vio- 
Jations of Seetion 288 of the Penal 
Code, arising out of acts alleged to 
have been committed on 8-year old girl 
and on a 10-year old girl, as against 
contention that testimony given by two 
girls was inherently improbable. Pen. 
Code, § 288.—People v. Giminiani, 114 
P.2d 392. 


Ky. Evidence sustained misdemean- 
or conviction for having carnal knowl- 
edge of a female under 18 years of age 
and over 12 years of age with her con- 
sent. Ky.St. § 1155.—Merriss v. Com- 
monwealth, 151 S.W.2d 1030, 287 Ky. 
58. 

Miss. HWvidence was sufficient to sus- 
tain conviction for rape of a 12-year- 
old girl.—Boyd v. State, 198 So. 561. 

Okl.Cr.App. A conviction for statu- 
tory rape will not be sustained where 
testimony of prosecutrix is obtained 
through fear, coercion, or duress, and 
is not corroborated by other competent 
evidence.—Alcorn vy. State, 106 P.2d 838. 

Evidence held insufficient to sustain 
conviction for second degree statutory 
rape.—Aleorn vy. State, 106 P.2d 838. 

Tex.Cr.App. Evidence corroborating 
negro whom defendant allegedly per- 
mitted to have intercourse with young 
girl held not to sustain conviction of 
rape.—New, v. State, 148 S.W.2d 1099. 

Tex.Cr.App. In rape prosecution evi- 
dence held to raise reasonable doubt 
concerning age of prosecutrix, requir- 


ad — pre 
-wit- consent 


in view of 
prosecutrix. Pen. 


reviously unchaste, 
given by 

Code 1925, art, 
148 S.W.2d 1099. 

Tex.Cr.App. Evidence that at the 
connivance and suggestion of the father 
15 year old daughter had an act of 
intercourse with a negro, sustained 
conviction of the father for statutory 
rape, notwithstanding that the daugh- 
ter denied that such an act had been 
committed.—Tucker y. State, 150 S.W. 
2d 1025. ; 

Evidence did not show that female 
was unchaste so as to preclude con- 
viction for statutory rape.—Tucker y. 
State, 150 S.W.2d 102 

Tex.Cr.App. Evidence supported 
conviction for rape upon a girl under 
18 years of age, as against defense that 
the girl falsely accused defendant of 
mistreating her to force defendant to 
marry her.—Flanagan v. State, 151 S. 
W.2d 803. 

Tex.Cr.App. In prosecution for stat- 
utory rape, evidence sustained convic- 
tion.—Hanks v. State, 151 S.W.2d 808. 

Utah. Evidence sustained conviction 
of carnal knowledge of female under 
18.—State v. Tellay, 110 P.2d 342. 

Va. Bvidence was sufficient to sus- 
tain conviction for statutory rape.— 
Mann v. Commonwealth, 14 S.B.2d 283. 
177 Va. 875. ' 

Wash. Where accused was charged 
with having had carnal knowledge of 
a female child 15 years of age between 
July 15, 1939, and September 15, 1939, 
and accused rested his defense solely 
upon denial of any wrongdoing and 
did not seek to prove alibi, evidence 
was sufficient to sustain conviction of 
offense charged between the dates al- 


leged in the information. Rem.Rev. 
See | 2060.—State v. Jordan, 108 P. 


§ 131 

Ga.App. Hvidence sustained convic- 
tion for assault with intent to rape.— 
Hendrix vy. State, 11 S.H.2d 51. 

Ga.App. To authorize conviction of 
“assault with intent to rape,” evidence 
must show beyond all reasonable doubt 
an assault, an intent to have carnal 
knowledge of the female, and a purpose 
to carry into effect such intent with 
force and against consent of the female, 
and if any one element is lacking, of- 
fense is not made out.—Scott v. State, 
11 S.H.2d 64. 

Evidence did not sustain conviction 
of assault with intent to rape.—Scott v. 
State, 11 S.B.2d 64. 

Ga.App. Evidence sustained convic- 
tion for assault with intent to rape.— 
Ponder v. State, 13 S.E.2d 388. 

Neb. Evidence sustained conviction 
under indictment charging rape and 
assault with intent to commit rape. 
Comp.St.1929, § 28-408.—Guerin  v. 
State, 295 N.W. 274. 

Tex.Cr.App. Evidence sustained con- 
viction for assault with intent to rape. 
—Kline v. State, 144 S.W.2d 548. 


Tex.Cr.App. Conflicting evidence sus- 
tained conviction for assault with in- 
tent to rape—Hankins y. State, 146 


S.W.2d 195. 


§ 133 
Ariz. In a statutory rape prosecu- 
tion, conviction may be had upon the 


uncorroborated testimony of the pros- 
ecutrix, unless her story is physically 
impossible or so inctedible that no rea- 
sonable man could believe it. Code 
1939, § 43-4901.—State v. Pollock, 114 
P.2d 249. 

Cal.App. One may be convicted of 
rape upon uncorroborated testimony of 
prosecutrix, if jury believes her testi- 


mony.—People vy. Stangler, 111 P.2d 
397. 
Cal.App. In rape cases, substantial 


eonflict in evidence will not necessitate 
reversal, since weight of evidence and 
credibility of witnesses are for jury, 
and testimony of prosecutrix need not 
be corroborated but may sustain con- 
viction considered alone, despite dis- 
crepancies therein.—People vy. Zemavas- 
ky, 115 P.2d 45. 

Iowa. The statute requiring testi- 
mony of prosecutrix to be corroborated 
by other evidence tending to cennect 


oe FP 


1183.—New v. State, 


i 


defendant with 
to sustain convi 
acted for purpos ; 
who might be accus si 
from conviction without I 
evidence of guilt. Code 1939, § 1390( 
—State v. Lehman, 296 N.W. 819. | 
Iowa. Prosecutrix’ testimony enaes 
cused assaulted her, in the absenc 
corroborating evidence that accused 
present at the place where alleged 


Code 15 
13900.—State v. Howard, 297 } - 
821, 230 Iowa 365. aan. 
Miss. In rape prosecution, the vic- 
tim’s evidence is sufficient to sustair 
conviction without corroboration if con 
sistent with surrounding circumstance 
and conditions shown by the evidence 
—Boyd v. State, 198 So. 561. 
N.Y. Corroboration of prosecu 
witness is necessary to sustain ¢ 
tion of rape.—People v. Yannu 
N.E.2d 185, 283 N.Y. 546, rey 
N.Y.S.2d 865, 258 App.Diy. 1' 
denied 22 N.Y.S.2d 928. en 
OkLCr.App. Conviction for statuto 
rape may be had on the uncorrobor 
testimony of the prosecutrix, but wh 
her testimony is contradictory, inco 
sistent, and unreasonable, and bear: 
its face inherent evidence of imp: ‘ob. 
bility, it is insufficient to sustain a co 
viction.—Alcorn v. State, 106 P.2d 8: 
Conviction for statutory rape on | 
uncorroborated testimony of prosec’ 
trix is warranted only when the cir 


contradictory—Alcorn y. State, 101 


2d 838. 

Idaho. In prosecution for rape, 
opportunity to commit the offense doe 
not constitute the corroboratio 
quired, and to so hold would aut! on 
conviction upon uncorroborated t 
mony of prosecutrix, aided onl 
evidence of an opportunity to co 
the crime.—State v. Jones, 113 P. 


1106 fe 
In prosecution for statuto 
0) 


§ 135 


Idaho. 
rape, evidence that pair of b 
was found in defendant’s automobile 
by deputy sheriff did not sufficiently 
corroborate testimony of prosecutrix, 
in absence of testimony by prosecutr ; 
identifying the loomers as ho 
which she claimed defendant remov 
from her, particularly where for 
wife of defendant testified that the — 
bloomers belonged to her or her dra F 
ter, and prosecutrix when thereaf 
ealled to the witness stand was n o 
asked whether they belonged to her.— — 
State v. Jones, 113 P.2d 1106. q 


N.Y. Where prosecutrix testified tha 
her resistance was prevented by fe 
of immediate and great’ bodily harm 
which she had reasonable cause to be- 
lieve would be inflicted upon her, and 
she was corroborated by admission ¢ 
defendants, conceded fact that she 
confronted by a number of men in a ~ 
lonely lot in a place where no help was — 
likely to be available, testimony of 
physician that her physical condition — 
could not have resulted from any 
amount of prolonged normal sexual in- 
tercourse, and her appearance imme-— 
diately after the crime and her prompt 
complaint, evidence of force or fear of 
bodily harm and evidence corroborat- — 
ing testimony of prosecuting witness 
was sufficient to sustain conviction of | 
rape.—People v. Yannucci, 29 N.H.2d 
185, 283 N.Y. 546, reversing. 15 N.Y.S. 
2d 865, 258 App.Div. 171, motion de- 
nied 22 N.Y.S.2d 928. - 

N.¥Y.App.Div. In rape _ prosecution, 
evidence that defendant paid for a 
pregnancy test for complaining witness 
was sufficient corroboration of the pros- 
ecuting witness’ testimony as to an 
act of intercourse on the day alleged 
in the indictment, notwithstanding that 
prosecuting witness allegedly testified 
as to intercourse on two separate days. 
—People v. Croes, 23 N.Y.S.2d 283. 

OkLCr.App. In prosecution for stat- | 
utory rape, opportunity may be con-— 
sidered as one of the circumstances, but — 
it is not “corroboration,” and cannot be: 
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< § 136 
considered on the subject of corrobora- 
_tion.—Alcorn y. State, 106 P.2d 838. 


Baie : § 136 
Jowa. In trial tor statutory rape, 
 defendant’s admissions of his sexual 
_ intercourse with prosecutrix and 
knowledge of her age, as testified to 
; by sheriff and his deputy, constituted 
sufficient corroboration of prosecutrix’ 
testimony to warrant submission of 
ease to jury. Code 1935, § 13900.— 
State v. Strable, 293 N.W. 441. 
Towa. Testimony of prosecutrix was 
sufficiently corroborated. to sustain 
nviction for rape. Code 1935, §8§ 
a ete vy. Lahmon, 295 


Iowa. Testimony of prosecutrix’ 
brother identifying defendant’s automo- 
2 as one that he saw his sister enter, 
- hout purporting to identify defend- 
ant as driver of automobile, the find- 
ing of bobby pins of kind prosecutrix 
testified that she wore, but which had 
no special mark, in defendant’s auto- 
obile 12 days after alleged_crime was 


* 


in conviction of statutory rape. 
1939, Oe Beas v. Lehman, 296 N. 
Iowa. Generally, under statute pro- 
iding that no person can be convicted 
yon the uncorroborated testimony of 
e person injured, that an accused has 
the opportunity to commit rape is 
sufficient ‘corroboration’? to war- 
‘ant conviction. Code 1939, § 13900.— 
tate v. Howard, 297 N.W. 821, 230 
wa 365. 
omplaints made by prosecutrix to 
rl companion on same evening follow- 
ng claimed assault, and to school au- 
orities and physician on following 
Monday, were not sufficient “corrobora- 
me? of statement of prosecutrix that 
accused assaulted her, to sustain con- 
iction of rape. Code 1939, § 13900.— 
State v. Howard, 297 N.W. 821, 230 


N.Y. The ‘other evidence” required 
by statute providing that no convic- 
jon can be had for rape upon testi- 
ony of female defiled unsupported by 
her evidence must be of such char- 
acter as tends to establish first that 
crime of rape was committed by some- 
body, and second that defendant was 
_ the one who committed the crime, and 
- whether consisting of acts or admis- 
sions, must extend to every material 
facet essential to constitute the crime. 
Penal Law, 2013.—People v. Croes, 
4 N.H.2d 320, 285 N.Y 279, reversing 
| 28 N.Y.S.2d 288, 260 App.Div. 939. 
In rape prosecution, if complainant, 
an unmarried female under the age of 
18 was pregnant, proof of such fact 
would have been admissible to show 
that a crime had been committed, al- 
_ though it would not, standing alone, 
satisfy statutory requirement of ‘other 
evidence’. Penal Law, § 2013.—People 
vy. Croes, 34 N.B.2d 320, 285 N.Y. 279, 
sate Sy Vhaba 23 N.Y.S.2d 283, 260 App.Div. 


x i § 140 

i Ala.App. In prosecution for rape al- 

legedly committed pursuant to con- 
Spiracy, whether in fact the violence 
was done by one or more than one, and 
whether conspirators went to the scene 
of the offense with a common purpose 
to do violence, to see it done, to aid and 
encourage doing of violence, or to lend 
assistance if necessary, were questions 
for jury.—Gandy v. State, 198 So. 265, 
affirmed 198 So. 267. 

Ala.App. Guilt of 63 year old de- 

fendant of having carnal knowledge of 
his stepdaughter under 12 years of age 

was for jury. Code 1928, § 5410.— 

Youngblood vy. State, 200 So. 577. 

Ariz. Where prosecutrix testified di- 
rectly and positively to the completed 
erime, physician’s testimony that the 
condition of the prosecutrix at the time 
of his examination of her was such 

that he did not think the crime of rape 
a, could have been completed upon her 
two hours before, based on a definition 
of ‘rape’ as meaning acomplete pene- 
tration of and emission in the yagina, 
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did not show that the story of the — 


prosecutrix was physically impossible 
so as to require instructed verdict of 
acquittal. Code 1939, § 43-4901.—State 
v. Pollock, 114 P.2d 249. 

Where prosecutrix’ testimony set up 
a state of facts which, if true, indi- 
cated that the crime of rape had been 
completed and prosecutrix’ condition as 
described by a physician was not nec- 
essarily incompatible with prosecutrix’ 
story and there was evidence corrob- 
orating the prosecutrix, question of ac- 
cused’s guilt was for the jury. Code 
1939, § 43-4901.—State v. Pollock, 114 
P.2d 249. 

Cal.App. In forcible rape prosecu- 
tion, the sincerity and genuineness, as 
well as extent, of prosecutrix’ resist- 
ance or nonconsent are questions ad- 
dressed solely to jury.—People vy. Og- 
den, 107 P.2d 50. 

Ga. In prosecution for rape of ac- 
cused’s daughter under age of 14 years, 
whether evidence sufficiently corrobo- 
rated testimony of the daughter was 
for jury. Code 1933, § 26-1304.—Py- 
iene v. State, 13 S.H.2d 380, 191 Ga. 

Ill, Specific intent is gist of offense 
of “assault with intent to commit rape”, 
and in prosecution for such offense 
intent is a question of fact to be deter- 
mined by trial court or jury from 
declarations of assailant or from char- 
acter, manner, and circumstances, of as- 
sault.—People v. Yukich, 29 N.B.2d 603, 
374 Ll. 375. 

Ky. Evidence presented jury ques- 
tion as to defendant’s guilt of carnally 
knowing a female under age of con- 
sent.—Hall v. Commonwealth, 143 S.W. 
2d 495, 283 Ky. 778. 

Mo. In rape prosecution, evidence 
was sufficient for jury on question of 
extent of prosecutrix’ resistance.—State 
v. Moore, 143 S.W.2d 288. 

N.Y. In determining whether prose- 
eutrix failed to resist attack because 
of fear of immediate and great bodily 
harm which she had reasonable cause 
to believe would be inflicted upon her, 
jury must consider surrounding cir- 
cumstances.—People v. Yannucci, 29 N. 
BH.2d 185, 283 N.Y. 546, reversing 15 
N.Y.S.2d 865, 258 App.Div. 171, motion 
denied 22 N.Y.S.2d 928. 

N.Y. In view of defendant’s testi- 
mony that defendant did not commit 
rape, and his reply when first accused 
that he “did not believe it—did not 
see how it was possible’’, his conduct in 
taking complaining witness to a doctor 
for examination and paying for a preg- 
nancy test could not be said as matter 
of law to constitute an admission of 
guilt, since defendant might have been 
attempting to prove thereby his own as- 
sertion of innocence, and hence infer- 
ence to be drawn from defendant’s acts 
was properly left for jury. Penal Law, 
§ 2013.—People v. Croes, 34 N.H.2d 320, 
285 N.Y. 279, reversing 23 N.Y.S.2d 283, 
260 App.Div. 939. 


Pa.Super. In prosecution for assault 
and battery with intent to commit 
rape, evidence that girls were picked 
up in automobile by defendants who 
promised to take girls home, that de- 
fendants knowingly took wrong road, 
and that codefendant attempted to re- 
move clothing of one of the girls 
against her will justified submitting 
to jury question of intent to ravish and 
authorized conclusion that defendants 
intended to forcibly ravish girls and 
were defeated in their purpose by the 
girls’ resistance. 18 P.S. § 2263.— 
Commonwealth vy. Moll, 16 A.2d 324. 


Pa.Super. In prosecution for feloni- 
ous rape, whether defendant knowing- 
ly had sexual intercourse with an in- 
sane woman who was incapable of con- 
senting, or whether she possessed suf- 
cient mental capacity to comprehend 
the nature and consequence of the act, 
was for the jury. 18 P.S. 2261.— 
Commonwealth v. Stephens, 17 A.2d 


Pa.Super. Accused’s guilt of assault 
with intent to ravish was for jury. 18 
P.S. § 4722.—Commonwealth v, Heaton, 
20 A.2d. 921, 145 Pa.Super. 223. 

Tex.Cr.App. In rape _ prosecution, 
whether there was penetration was for 


the prosecutrix, even though the issue 
of her unchastity might have heen rais- 
ed.—Fletcher v. State, 147 S.W.2d 233. 

In prosecution for rape of female un- 
der age of years, evidence that 
prosecutrix drank whisky and permit- 
ted young men to kiss and hug her was 
insufficient to raise issue of her previ- 
ous unchastity.—Fletcher v. State, 147 
S.W.2d 233. 

Tex.Cr.App. In statutory rape prose- 
cution of father whose 15 year old 
daughter allegedly had act of inter- 
course with negro at the connivance 
and suggestion of the father, refusal 
to direct a verdict of not guilty at the 
close of all the testimony was not error, 
where there was evidence indicating ac- 
cused’s guilt.—Tucker v, State, 150 S. 
W.2d 1025. 

§ 143 


Tex.Cr.App. Instructions relative to 
amount of resistance necessary on part 
of female in resisting commission of 
alleged rape were not required, where 
alleged injured female was under 18 
years of age and there was no testi- 
mony which questioned her previous 
chastity, since act of intercourse was 
“rape” regardless of whether she re- 
sisted or consented thereto. Vernon’s 
Ann.P.C, art. 1183.—Fletcher v. State, 
147 S.W.2d 233. 


44 

Ky. In prosecution for having car- 
nal knowledge of a female under 18 
years of age and over 12 vears of age 
with her consent, instruction to find 
defendant guilty if jury believed that 
defendant did carnally know prosecu- 
trix a female under 18 years of age, 
not his wife, was not objectionable be- 
cause it did not more specifically sub- 
mit question regarding age of female 
and whether she was defendant’s wife, 
where evidence was conclusive that she 
was 16 years of age and defendant did 
not question her sage and there was 
no intimation that she was his wife. 
Ky.St. § 1155.—Merriss v. Common- 
wealth, 151 S.W.2d 1030, 287 Ky. 58. 

Tex.Cr.App. Where indictment for 
rape alleged that prosecutrix was un- 
der age of 15, though statute fixed age 
of consent at 18, greater burden was 
placed upon the state than was _ re- 
quired by law, and jury should have 
been instructed to acquit if they enter- 
tained reasonable doubt whether pros- 
ecutrix was under 15. Pen.Code 1925, 
art. 1183.—New v. State, 148 S.W.2d 


1099 
§ 148 

Ky. In rape prosecution, failure to 
instruct on common law misdemeanor 
of attempting to have carnal knowledge 
of female, under age of consent, with 
her consent was error requiring re- 
versal in view of the fact that the 
girl’s testimony was subject to the leg- 
itimate inference that carnal knowl- 
edge was not actually consummated 
and that if it was, it was with her con- 
sent. Ky.St. § 1154—Merriss v. Com- 
Dron weaith; 151 S.W.2d 1030, 287 Ky. 


In a rape prosecution, when an in- 
struction is given under statute as to 
detaining a woman against her will 
with intent to have carnal knowledge 
of her, there is no necessity for giving 
an instruction as to the common-law 
crime of attempted rape. Ky.St. § 
1158.—Merriss yv. Commonwealth, 151 
S.W.2d 1030, 287 Ky. 58. 

An attempt to commit crime of ecar- 
nally knowing a female under the age 
of consent is a crime at common law, 
and where indictment is for the com- 
mon-law crime of rape, an instruction 
on such subject should be given when 
the evidence justifies it.—Merriss v. 
Commonwealth, 151 S.W.2d 1030, 287 
Ky. 58. 

§ 154 


Ky. In rape prosecution, there was 


Pena 
ars of age and over 12 years of age 
with her consent, to misdemeanor, if 
- prosecutrix is sexually immoral or has 
general reputation for sexual immoral- 
ity, where there was no evidence that 
the prosecutrix was sexually immoral, 
or of immoral reputation, but the error 
in giving such instruction was not 
prejudicial to accused. Ky.St. §§ 1154, 
1155.—Merriss v. Commonwealth, 51 
S.W.2d 1030, 287 Ky. 58. 
§ 155 
Ala. In prosecution for rape, court’s 
charge that “although it is admitted 
that the offense was committed on the 
night of April 30, 1939, and that it was 
reported by’’ prosecutrix ‘fon May 2, 
1939, just two days intervening—just 
one whole day intervening, I will say,” 
was error, where neither the offense 
nor that complaint was actually made 
at time alleged was admitted.—Mosley y. 
State, 1 So.2d 593. 
§ 157 
N.Y. Where evidence in rape prose- 
eution, aside from conduct of defendant 
in taking complainant to a physician 
to be examined, and paying for preg- 
nancy test, did not show that a crime 
of rape had been committed, refusal 
to charge that if jury found defendant’s 
conduct in that respect to be consistent 
with innocence, then defendant should 
be acquitted was error. Penal Law, § 
2013.—People vy. Croes, 34 N.H:2d 320, 
285 N.Y. 279, reversing 23 N.Y.S.2d 2838, 
260 App.Div. 939. 
§ 158 
Cal.App. In rape prosecution, cau- 
tionary instruction that law does not 
require prosecuting witness to be sup- 
ported by another witness or by cor- 
roborating circumstances, but does re- 
quire that jury examine her testimony 
with caution, was sufficient where jury 
was also fully and correctly instructed 
on presumption of innocence and rea- 
sonable doubt.—People v. Zemavasky, 
115 P.2d 45. 
§ 160 


Ky. In rape prosecution, instruction 
that if accused was found guilty but 
jury had reasonable doubt as to the de- 
gree of his guilt they should find him 
guilty of the lower degree, should have 
defined meaning of degrees, or at least 
should have explained to jury what 
was meant. Ky.St. § 1154.—Merriss v. 
pemopw cal ty, 151 S.W.2d 1030, 287 


_ Ky 
W here 


N.J.Sup. indictment in two 
separate counts charged rape and as- 
sault and battery, aud evidence was 
conflicting as to whether offense of rape 
was committed, an instruction which 
removed from jury question of assault 
and battery was reversible error re- 
gardless of whether count charging as- 
sault and battery had been eliminated 
from indictment, and notwithstanding 
verdict of guilty of rape was not 
against the weight of the evidence.— 
State v. Allison, 18 A.2d 713, 126 N. 
Jae) 7-6; 

OklL.Cr.App. Where accused was 
charged with rape in the first degree, 
and information alleged that accused 
through threats and by force overcame 
resistance of prosecutrix and had sex- 
ual intercourse with her, trial court 
should have submitted case to jury 
for consideration upon every degree of 
assault which the evidence in any rea- 
sonable view of it suggested. 21, Oki. 
St.Ann. § 681; 22 Okl.St.Ann. § 916.— 
Kilpatrick v. State, 109 P.2d 516. 

Where accused was charged with 
first-degree rape and information al- 
leged and state relied on evidence that 
accused overcame resistance of prose- 
eutrix and had sexual intercourse with 
her and it could be concluded from 
accused’s evidence that he assaulted 
prosecutrix bunt stopped short of rape, 
eourt should have given instructions 
on assault with intent to commit rape 
and the offense of assault and battery. 
21 Okl.St.Ann. § 681; 22 Okl.St.Ann, ¢ 
916.—Kilpatrick v. State, 109 P.2d 516 

OkLCr.App. In prosecution under in- 
dictment charging defendant with crime 
of attempted rape in first degree, fail- 


wludt 


to. commit Tape was 


tion nedey the included. Ceatate, eit 
Ok1.St.Ann, ‘8 42, 681—Temple v. State, 
111 P.2d 524. 

§ 164 


Ala.App. In prosecution under an 
indictment charging an assault with 
intent to rape, verdict finding accused 
“guilty with assault to rape as charged 
in the indictment” was sufficient to 
support judgment of conviction for as- 
sault with intent to rape, and to sup- 
port indeterminate sentence of from 
18 to 20 years in the penitentiary. 
Code 1923, §§ 3303, 3307.—Wilkins v. 
enn noe So. TS, certiorari denied 197 
Oo. E 


§ 166 

Neb. In determining selection of 
penalty between minimum of three 
years and maximum of twenty years 
for rape, the prior character of ac- 
cused, the extent of actual physical 
injuries sustained by the prosecuting 
witness, and all surrounding circum- 
stances may be taken into considera- 
tion Comp.St.1929, § 28-408—Guerin 
v. State, 295 N.W. 274. 

Where record in rape prosecution in- 
dicated that accused, who was 25 years 
of age at time of offense, was indus- 
trious and of fair character, the rape 
prosecution being the only charge of 
criminal nature ever brought. against 
him, a sentence of 15 years was ex- 
eessive and under the circumstances 
was reduced to 5 years. Comp.St.1929, 


Henge 408.—Guerin v. State, 295 N.W. 
§ 171 
N.C. In girl's action against boy 


and his father to recover damages for 
lustful assault on plaintiff by boy, 
complaint alleging that automobile, in 
which such boy and plaintiff were rid- 
ing at time of attack, was owned by 
father and being operated with his 
knowledge and consent by boy, and 
that father had advised and counseled 
boy to indulge in illicit sexual inter- 
course, thereby instigating and _ in- 
fluencing him to assault plaintiff, stated 
no cause of action against father. C. 
S. § 511, subd. 6—Bowen v. Mewborn, 
11 8.H.2d 372, 218 N.C..423. 


REAL ACTIONS 


§ 18 

La.App. A _ petition, Which alleged 
that plaintiff was owner of timber 
standing and growing on described 
lands, and that defendants had illegal- 
ly entered upon lands and were cut- 
ting and appropriating timber to their 
own use, contained sufficient allega- 
tions of ownership to state cause of 
action, regardless whether suit was 
classed as petitory in nature, or as an 
action in trespass.—Weaver Bros. Real- 
ty Corporation verso 197 So. 436. 

30 

La. In petitory actions and in stat- 
utory suits to establish title to realty, 
plaintiffs carry burden of proving title 
in themselves and must rely on strength 
of their own title and not on weakness 
of that of their adversaries. Act No. 
38 of 1908.—Dugas v. Powell, 1 So.2d 
677, 197 La. 409. 

La.App. Constructive possession of 
owner of unoccupied land is ‘actual 
possession’’ within statute requiring a 
petitory action to be brought by per- 
son who is in actual possession of the 
land. Code Prac. art. 43.—Henderson 
v. Graham, 199 So. 439. 

The term ‘actual possession’, as ap- 
plied to possession required in the law 
governing petitory and possessory ac- 
tions, is used in contradistinction to 
the possession which is purely civil and 
legal and entirely devoid of the qual- 
ity of having its source in or being 
derived from a previous actual and 
corporeal possession. Code Prac. art. 
43.—Henderson v. Graham, 199 So, 439. 

La.App. In petitory action, title 
deeds which antedated the unrecorded 
promise of sale by another to defend- 
ant in possession were sufficient as 
against defendant who had no title at 
all.—Guinea Realty Co. v. Battle, 1 So. 
2d 153, 


ae 


pend upon certain ig oeomee: pa 
port his title need not seek to hi 
such proceedings set aside before 
bringing the petitory action, but maj 
bring his action and treat the proc 
ings on which defendant may depen: 
absolute nullities. oie yee v. Powel 
So.2d 677, 197 La. 409. = 


= 


§ 36 
“La.App. Where petitory rene be 
brought against a tenant, the — 
has the duty to declare to the plat 
the name and residence of the 1 le 


Code Prac. art. 43.—Henderson 
ham, 199 So. 439. 
Where possession of land wa 
lished in jactitation suit and t 
of Appeal ordered the defenda 
that suit to bring action against 
possessor in revindication of the 
fendants’ rights and claims t 
within 60 days or be barred fr m | d 
ing so, the defendants who subsequer 
ly brought petitory action in accord 
ance with the directions of the Co 


action against tenant instead of agai inst 
the possessor, as provided ‘by sta ut 
Code Prac. art. 43.—Henderson y. G 
ham, 199 So. 439. 
§ 42 ; 
La. In petitory actions and in 
utory suits to establish title to r ithe 
plaintiffs carry burden of proving ie 
in themselves and must rely on stre¢ 
of their own title and not on weak 
of that of their adversaries. Ac 
88 of 1908.—Dugas y. Powell, 1 
677, 197 La. 409. 
La.App. In petitory action to r coy- 
er an undivided one-fifth intere 
land, deed purporting to be signe 
acknowledged by plaintiff before no’ 
public in Texas made out a prima fac 
case for defendants and warrantors | 
plaintiff's disavowal supported — 
sworn testimony neutralized the pri 
facie case and the burden of proof | 
the issue then shifted to defend: 
and warrantors under the cardinal ru 
of evidence that he who affirms 
charged with the duty of proving 
facts forming the basis of his affirma- 
tion. Civ.Code, art. 2244; Code Pr 
arts. 324-326.—Reeves v. Southern K 
Corporation, 1 So.2d 824. 


44 
A possessor : 
owes rents on or an amount equal t 
the rental value of the thing possesse 
by him, but owner. who made no p 
of rental value could not complain 
judgment disallowing claimed rent.— 
Coes Realty Co. v. Battle, 1 So.2d 


§ 45 : 
petitory action where | 
judgment was silent as regards t 
demand for rents and revenues, ther 
was a rejection of such demand. 
Guinea Realty Co. v. Battle, 1 So.2¢ 


153 
§ 45 
La.App. One who took possession o 
lot under an unrecorded contract prom 
ising a deed when a certain amount 
had been paid acted in contemplation of 


law in “bad faith’ even though he be- 


lieved that he was the owner, since a 
misconception of law, be it ever so 
honest, or of the legal effect of an in- 
strument under which possession is 
held, is not sufficient to characterize 
such possession as being ‘‘bona fide”. 
Civ.Code, arts. 3451, 3452.—Guinea 
Realty Co. v. Battle, 1 So.2d 153. 

A possessor in bad faith owes rents 
on or an amount equal to the rental 
value of the thing possessed by him, 
but owner who made no proof of rental 
value could not complain of judgment 
disallowing claimed rent.—Guinea Real- 
ty Co. vi Battie, 1°So.2d 153. 


In petitory action where the houses 
rented belonged to person in possession 
of real estate, person in possession 


owed owner of realty nothing therefor. 
—Guinea Realty Co. v. Battle, 1 So.2d — 
153. 


g g Aq 


§ 47 

_ La.App. In pettory action to have 
plaintiff's ownership of land recog- 
nized and to recover possession of land 
- where defendant sued to recover value 
of improvements made by defendant on 
part of the land, and defendant’s pos- 
session of land, which belonged to 
plaintiff was in good faith, vaiue of 
‘ improvements would serve as measure 
of plaintiff’s liability therefor where 
plaintiff adduced no proof to establish 
enhanced value of soil resulting from 
improvements placed thereon by de- 
fendant. Civ.Code, art. 508.—Peters v. 
Crawford, 199 So. 433. ; ‘ 
- La.App. In petitory action, allowance 
of $250 for value of improvements to 
- person in possession was sustained by 
the evidence—Guinea Realty Co. v. 
B ttle, 1 So.2d 153. 
In petitory action -where it was held 


+n 


attle, 1 So.2d 153. ; i 
fa.App. In petitory action, plaintiff 
vould be recognized as owner of the 
property, but defendant would be rec- 
ognized as owner of store building, 
moke house and car shed located on 
e property, and would be permitted 
o remove them unless plaintiff within 
30 days paid defendant their values as 
{ fixed at $25, $10 and $5, respectively. 

Ciy.Code, arts. 3451, 3452.—Levy v. 
‘lemons, 3.S0.2d 440. 


RECEIVERS 


5 § 3 
U.S.Okl. Receiverships for conserva- 
ciun of property are to be jealously 
watched lest their function be pervert- 
d.—IKelleam v. Maryland Casualty Co. 


C, 

€.C.A.La. In Louisiana, receiverships 
are strictly statutory, and equity re- 
-ceiverships were unknown to the local 
law.—Mayer v. Gros, 116 F.2d 7338, af- 
firming International Shoe Co. v. Pi- 
' rd & Geismar, 30 F.Supp. 570. 

G.A.N.Y. A receivership under New 
k statute authorizing appointment 
of receiver to take possession of and 
title to property derived by defendant 
by means of fraudulent practices in 
sale of stock does not contemplate a 
liquidation for creditors of bankrupt 
defendant but for defrauded persons 
who established their rights as owners 
of the property seized by the receiver. 

General Business Law N.Y. § 353-a.—In 
re Koch, 116 F.2d 243. 
 €.C.A.Puerto Rico. The appointment 
of a receiver is a drastic remedy and 
calls for the exercise of the greatest 
care and judgment, and that is especial- 
ly true where it is sought to take not 
only from the parties themselves the 
management of their own property but 

roperty in the hands of a_trustee.— 

ubert Hermanos, Inc. v. People of 
Puerto Rico, 118 F.2d 752. 

Cal.App. When it appears that no 
reasonably certain benefit will result 
to one litigant and a distinct disad- 
vantage will result to another through 
appointment of a receiver, the court 
should weigh carefully the propriety of 
appointing a receiver.—Elson v. Nyhan, 
113 P.2d 474. 

S.C. The power to appoint a re- 
ceiver should be exercised with great 
circumspection.—Parker Peanut Co. v. 
M. H. Helder & Co., 13 S.E.2d 143, 196 
RG 211. 
Tex.Civ.App. 


Receivership is one of 
the harshest remedies known to the 
Jaw and should never be awarded 
where adequate legal or less onerous 
, equitable remedy is available, especial- 
-ly since an applicant for a receiver is 
not required to give bond indemnifying 
the owner of the property in case the 
application is improperly granted.— 
Joy v. Joy, 153 $.W.2d 180, error dis- 
missed. 


85; rat fa 

U.S.0Okl. A “receivership” is only a 
means to reach some legitimate end 
sought through the exercise of power 
of a court of equity, and is not an end 
in itself.—Kelleam y. Maryland Casual- 
ty Co. of Baltimore, Md., 61 S.Ct. 595, 
reversing 112 F.2d 940, certiorari 
granted 61 S.Ct. 48. : : 

D.C.Pa. A “receivership” is not final 
relief and the appointment determines 
no substantive right and is not a step 
in the determination of such a right, 
but the receivership is only a means 
to reach some legitimate end sought 
through the exercise of extraordinary 

owers of a court of equity.—Isaac v. 
Jilton Mfg. Co., 33 F.Supp. 732. 

There is no occasion for a court of 
equity to appoint a receiver of prop- 
erty of which it is asked to make no 
further disposition.—Isaac v. Milton 
Mfg. Co., 33 F.Supp. 732, 

D.C.Pa. The allegations rather than 
the prayer determine whether the sole 
object of a suit is a receivership.— 
Davidson y. Bankers Bond & Mortgage 
Susaney. Co. of America, 38 F.Supp. 


Mo. Receivership of a corporation is 
only ancillary relief, and the court can 
only have jurisdiction of such a pro- 
ceeding in a case where there is a 
cause of action stated for ultimate re- 
lief which would warrant it.—Straus 
v. Tribout, 146 S.W.2d 617. 

Mo.App. In equity suit in circuit 
court against administrator for ac- 
counting of plaintiff's portion of prof- 
its earned by defendant in conduct of 
intestate’s business after his death, 
Plaintiff not being entitled to such ac- 
counting under petition was not en- 
titled to appointment of receiver as 
prayed for therein. Rev.St.1939, §§ 63 
to 67, 84, 89, 90, 2487, Mo.St.Ann. §§ 
63 to 67, 84, 89, 90, 2046, pp. 38 to 
43, 51, 54, 55, 2641; Mo.St.Ann.Const. 
art. 6, § 34.—Metzger y. Metzger, 153 S. 
W.2d 118, transferred 145 S.W.2d 380. 

Ohio App. A receiver appointed by 


- the court, who harvested a wheat crop 


which was the subject of litigation, was 
an “officer of the court’ and was ap- 
pointed and continued to operate in 
an ancillary proceeding wholly and 
collateral to the main action.—Lebanon 
Production Credit Ass’n vy. Feldhaus, 
34 N.H.2d 463. 

Tex.Civ.App. The appointment of a 
receiver for a corporation cannot be 
made the sole purpose of a suit but 
can only be ancillary to a well pleaded 
cause of action properly maintainable 
by the plaintiff—Joy v. North Vexas 
Compras & Warehouse Co., 151 S.W.2d 


Tex.Civ.App. A receivership is never 
an end within itself, but merely an 
incident to a cause of action seeking 
other relief, and whether an apptica- 
tion for appointment of a receiver is 
based on statute or usages of equity, 
an appointment is only justitied when 
it is necessary to preserve the subject- 
matter of the litigation during penden- 
cy of the suit—Joy y. Joy, 153 S.W. 
2d 180, error dismissed. 


§ 6 

Ga, Petition alleging that shares of 
plaintiff had been placed in escrow 
with a person to be held as pledge for 
return of assets if plaintiff did not 
agree to exchange of such shares for 
such assets, that plaintiff notified all 
parties of decision not to consummate 
exchange and tendered what it had 
received, and demanded return of 
shares which had been unlawfully is- 
sued to knowledge of defendants who 
were insolvent and intended to transfer 
shares to third persons, stated a cause 
of action for an injunction and tem- 
porary restraining order against such 
transfer, and court was authorized 
to impound the stock pending litiga- 
tion and to appoint a receiver for that 
limited purpose. Ga.Code Ann., §§ 22- 
1903, 22-1904, 22-1907, 22-1908—Ful- 
ton Land Co. v. Armor Insulating Co., 
15 S8.H.2d 848. 

§ 10 


Tex.Civ.App. A receivership is a 
harsh remedy, which should never be 
ordered unless property involved is in 
present danger of being lost, removed, 


afford the needed protection._Rogers _ 
v. Rogers, 150 Bess 139. J 


§ : 
Tex.Civ.App. In an action for title 

to land, a court of equity may in a 
proper case appoint a receiver regard- 
less of whether action is by the vendor 
to vacate a fraudulent purchase or that 
it be between partners or others joint- 
ly owning or interested in any prop- 
erty or fund. Rev.St.1925, art. 2293, 
subds. 1, 4.—Gilmer y. Ferguson, 148 S. 
W.2d 984. 

§ 20 


D.C.Pa. Where a final decree inyolv- 
ing the disposition of property is ap- 
propriately asked, the court in its dis- 
cretion may appoint a receiver pend- 
ing its final disposition.—Isaac y. Mil- 
ton Mfg. Co., 33 F.Supp. 732. 

Cal. The appointment of a receiver 
pending a litigation rests largely in 
discretion of trial court, and _ trial 
court’s action in appointing a receiv- 
er will not be disturbed by an appel- 
late court in absence of showing of 
abuse of discretion.—Goes v. Perry, 115 
P.2d 441, prior opinion 108 P.2d 719. 

Cal.App. Appointment of receiver 
rests entirely within the discretion of 
the trial. court,—Elson vy. Nyhan, 113 
P,2d 474. 

Del. Generally, the court has a large 
discretion in appointing receivers, and 
where appointment is conditioned on 
complainant’s giving a bond, obligor 
in such bond ig liable thereon.—Brill 
v. Southerland, 14 A.2d 408. 

Fla. Generally, the appointment of 
a receiver is within the judicial dis- 
cretion of the chancellor.—Wilkins v. 
Wilkins, 198 So. 335. 

Fla. The appointment of a receiver 
being within trial court’s discretion, 
petition for certiorari to review order 
appointing receiver’ for defendants 
would be denied where there had not 
been an abuse of discretion.—Dixie Tire 
Co. v. Moseley, 198 So. 824. 

Kan. The appointment of a receiver 
rests ordinarily in the sound discretion 
of the trial court. Gen.St.1935, 60- 
1201, subds. 1, 5, 6.—Lewis v. Inde- 
pendence Hotels Co., 113 P.2d 149, 153 
Kan. 678. 

Okl. An application for the appoint- 
ment of a receiver is addressed to the 
sound judicial discretion of the trial 
court.—Brady v. Oklahoma City ex rel. 
Domb, 108 P.2d 144. 

Unless a showing is made by a party 
applying for the appointment of a re- 
ceiver, entitling that party to have a 
receiver appointed on some theory reec- 
ognized by courts of equity, or au- 
thorized by statute, the appointment 
is an abuse of discretion. 12 Okl.St. 
Ann. § 1551.—Brady v. Oklahoma City 
ex rel. Domb, 108 P.2d 144. 

_In action to foreclose a paying bond 
lien against certain lots which were in- 
cumbered with tax liens far in excess 
of their value and which were vacant 
and unimproved, but which were rent- 
ed to a nursery and were producing 
an income, the trial court abused its 
discretion in appointing a receiver to 
collect the rents. 11 Okl.St.Ann,. § 107; 
12 OklSt.Ann. § 1551.—Brady v. Okla- 
homa City ex rel. ee, 108 P.2d 144. 

2 


Mo. A court has power to appoint 
a receiver to take charge of land pend- 
ing appeal from a judgment in a quiet 
title suit.—Hoffman vy. Hogan, 152 S. 
W.2d 1046. 

Ohio App. In ejectment action where 
defendants claimed under oral lease, 
appointment of receiver before adjudi- 
cation of defendant’s right to posses- 
sion was improper especially where 
there was no showing that defendant 
was TURN ABT aay eruseeey v. Dang- 
ler, 31/N.E.2d 175, 65 Ohio App. 528. 

An injunction will not lie nor will a 
receiver be appointed to dispossess one 
in possession of property under a claim 
of right.—Langenderfer vy. Dangler, 31 
N.W.2d 175, 65 eal App. 528, 


_ D.C.Pa. Where a final decree inyolvy- 
ing the disposition of property is ap- 
propriately asked, the court in its dis- 


that plaintiff has some interest in the 
property, or that plaintiff’s right there- 
to or to some portion thereof is rea- 
sonably certain, trial court may, in ex- 
ercise of its discretion, appoint a re- 
ceiver to take custody of the prop- 
erty pending the litigation.—Goes_ Vv. 
Perry, 115 P.2d 441, prior opinion 108 
eRe), 


Kan. Equity permits the appoint- 
ment of a receiver whenever property 
is threatened with loss. Gen.St.1935, 
60-1201, subds. 1, 5, 6.—Lewis v. In- 
dependence Hotels Co., 113 P.2d 149, 
153. Kan. 678. 


Tex.Civ.App. Where unexpended bal- 
ance of fund collected without statu- 
tofy authority by Texas Racing Com- 
mission for benefit of injured jockeys 
and trainers was upon abolition of 
Commission deposited in state treasury 
“suspense cash account”, district court 
had general power to appoint a _ re- 
ceiver to distribute fund to rightful 
owners. Vernon’s Ann.Civ.St. art. 
4388: Vernon’s Ann.P.C. arts. 645, 648 
—1, 648—2, 655a.—Daniel vy. Richcreek, 
146 S.W.2d 206, error dismissed, judg- 
ment correct. 


Tex.Civ.App. Under first subdivision 
of statute providing for appointment 
of receivers, a vendor in an action to 
vacate an alleged fraudulent purchase 
of property to be entitled to appoint- 
ment of recéiver must first show by 
pleading and proof that his right to 
the property involved is probable and 
that the property is in danger of be- 
ing lost, removed or materiall in- 
jured. Rev.St.1925, art. 2293, subd. 1. 
—Gilmer v. Ferguson, 148 S.W.2d 984. 


Where purchaser of property holding 
under trustee’s deed collected rents 
and excluded mortgagor’ therefrom, 
that purchaser might convey property 
to an innocent purchaser did not con- 
stitute ‘“‘material injury’ to property 
so as to authorize mortgagor to se- 
cure appointment of a receiver under 
statute authorizing appointment of a 
receiver where the right of plaintiff to 
the property involved is probable and 
property is in danger of being ‘‘ma- 
terially injured’, since filing of lis 
pendens would protect mortgagor. Rey. 
St.1925, art. 2293, subd. 1.—Gilmer v. 
Ferguson, 148 S.W.2d 984. 


Where purchaser holding under trus- 
tee’s deed collected rents of property 
and excluded mortgagor therefrom and 
there was nothing to show that pur- 
chaser made or contemplated changes 
in property or that land or structures 
thereon were being damaged, mort- 
gagor in action to set aside trustee’s 
deed on ground of fraud was not en- 
titled to appointment of receiver un- 
der statute, since within the statute 
mortgagor could maintain action for 
rental value and was not ‘materially 
injured” by being deprived of rents. 
Rev.8t.1925, art. 2293, subd. 1.—Gilmer 
y. Ferguson, 148 S.W.2d 984. 


To justify the appointment of a re- 
ceiver in a suit for title to land, prob- 
able irreparable loss of the rents must 
appear unless a receiver can be ap- 
pointed under provision of the statute 
authorizing appointment of receiver in 
all cases where receivers have been 
appointed by the usages of court of 
equity. Rey.St.1925, art. 2293, subds. 
1, 4.—Gilmer v. Ferguson, 148 S.W.2d 
984. 

Tex.Civ.App. A receivership is a 
harsh remedy, which should never be 
ordered unless property involved is in 
present danger of being lost, removed, 
or materially injured, and should never 
be ordered if some other remedy less 
harsh, either legal or equitable, would 


"objec 


on statute or usages of equity, an ap- 
pointment igs only justified when it is 
necessary to preserve the subject-mat- 
ter of the litigation during pendency 
of the suit—Joy v. Joy, 153 S.W.2d 
180, error dismissed. 
§ 31 
Tex.Civ.App. In beneficiaries’ suit to 
secure a judicial construction of will, 
appointment of receiver was error where 
will specifically provided that five years 
should be taken to wind up the estate 
and longer if necessary to preserve es- 
tate from waste and there was no show- 
ing of any bad faith or fraud or dis- 
honesty on part of executor named in 
will. Vernon’s Ann.Civ.St. art. 3456-a 
et seq.—Henderson v. Stanley, 150 S.W. 
2d 152, error granted. 


§ 32 

Ga. A plaintiff claiming title to land 
is not without remedy in cases in which 
insolvent defendant under invalid claim 
of title gets into possession of proper- 
ty and establishes an occupancy, not- 
withstanding that plaintiff will not be 
granted an interlocutory injunction re- 
straining defendant from remaining on 
the premises, since court ean appoint 
receiver to hold property pending final 
decision of case, and the defendant, 
though a bona fide claimant, may be 
compelled to deliver property into pos- 
session of receiver pending final ad- 
judication of defendant’s rights. Code 
1933, § 55-301.—Braswell y. Palmer, 11 
S.H.2d 889, 191 Ga. 262. 

§ 36 

Ala. There cannot be more than one 
receivership at the same time over the 
same property.—Parker y. Farish, 1 


So.2d 


La. Prior to the adoption of any 
statutory provision for the appointment 
of receivers, such appointments were 
made by the courts in the exercise of 
their equitable and inherent powers, 
the relief by way of receivership being 
equitable in its nature and being con- 
trolled by and administered upon equi- 
table principles.—Foster v. F. H. Koret- 
ke Brass & Manufacturing Co., 3 So.2d 
668, 198 La. 402. - 

The statutory provisions for the ap- 
pointment of receivers relate to perma- 
nent receivers only and the appoint- 
ment of a temporary or interim re- 
ceiver, if circumstances require such 
appointment, is not prohibited by stat- 
ute. Act No. 159 of 1898, as amended; 
Act No. 26 of 1900—Foster v. F. H. 
Koretke Brass & Manufacturing Co., 3 
So.2d 668, 198 La. 402. 

Notwithstanding the absence of stat- 
utory provision for the appointment of 
temporary receiver, such appointments 
may be made by the court in exercise 
of its inherent equitable power where 
the exigencies of the case require it 
upon a petition showing urgent neces- 
sity and supported by necessary al- 
legations of fact. Act No. 159 of 1898, 
as amended; Act No. 26 of 1900.— 
Foster v. F. H. Koretke Brass & Man- 
ufacturing Co., 3 So.2d 668, 198 La. 
402. 


Tex.Ciy.App. In a proper case, dis- 
trict court in exercise of its general 
powers may appoint a receiver and _ re- 
tain jurisdiction once properly acquired 
in order to grant full and final relief 
to parties at interest. Vernon’s Ann. 
Ciy.St. art. 3456-a et seq.—Henderson vy, 
Stanley, 150 S.W.2d 152, error granted. 


§ 42 

Tex.Civ.App. Under statute provid- 
ing that a receiver may be appointed 
by a court of competent jurisdiction in 
all cases where receivers have hereto- 
fore been appointed by usages of a 
court of equity, to be entitled to ap- 
pointment of a receiver, pleading and 
proof must negative solvency and the 
existence of other adequate remedies. 
Rev.St.1925, art. 2293, subd. 4.—Gil- 
mer v. Ferguson, ees S.W.2d 984. 


D.C.Pa. The allegations rather than 


Bi. 
pra 
Davidson y. Banke 
Gharaaty, Co. of Ame 
bi bj SBS, mae 
Mo. Though in exceptional cir 
stances a receiver may lawfully 
pointed without notice to the adv 
party, there must be shown, to ju 
fy such drastic action, an imper 
necessity therefor to prevent a 
of justice.—State ex rel. Scho 
v. Owen, 152 S.W.2d 60. wip 

Tex.Civ.App. In trespass to try 
tle suit, appointment,” on an ex 
hearing without notice to defen 
of a receiver to take charge o 
involved in controversy was an 
of discretion and unauthorized.—S 
Oil Co. v. Turnbow, 142 S.W. 

60 


§ 

Miss. Ordinarily, 
should not be granted wi 
ing, but in emergency ; 
should be granted.—Refrigeratio 
count Corporation y. Turley, 1 


Woe : 
PeLSheS , 

Ga. In equity suit by creditor, 
an estate to recover on claims due 1 
for services rendered to a 


ce t 


ge 


cash for dealers engaged in selli 
electric appliances, installment sa 
contracts for unpaid balances thereo 
to recover indebtedness allegedly 4d 
on installment contract notes assign 
to it, allegations that defendant h 
sold refrigerators and appliances 
various persons, on the installm 
plan, and that each of the contra 
was in default from 3 to 14 months 
true, authorized receivership.—Ref 
eration Discount Corporation " 
ley, 198 So. 73a: 
§ 69 
Del. Generally, a  receiver’s 
pensation and expenses are p: 
from funds in his hands, and n 
is taxable against party at who 
stance receiver was appointed ia 
where there is no fund out of which 
expenses can be paid, or fund is insufl 
cient, party at whose instance rece 
is appointed should be required to pr 
vide means of payment.—Brill y. Sou 
erland, 14 A.2d 408. 
§ 72 “ 
Ill.App. The words “Receiver o 
court’s order appointing named perso 
receiver of the premises of the Will 
County National Bank, did not defin 
or limit such person’s appointment 
receiver of the bank building or pr 
scribe his powers or duties as such 
but were merely ‘“descriptio personam”, 
—Goff vy. Will County Nat. Bldg. Cor- 


poration, 35 N.H.2d 718, 311 Ill.Ap 5 
207. Pee 
D.C.Pa. 


ter could not be raised again on 
subsequent petition for the eile 
ment of a receiver.—Application of Hel- 

ler, 39 E.Supp. 310. RAs. 


See Rex v. Davis [1941] 1 Dom.L.R. — 


557 
§ 94 

Ala. Where receiver appointed to 
succeed another failed and declined to 
qualify, court without notice to such 
appointee and without notice to com- 
plainant in the cause had the authority 
to vacate the appointment and appoint 


a successor. Code 19238, § 10123.— 
Parker v. Farish, 1 So.2d 596. 
8 
R.I. The general rule that receiver 


is to be paid from funds in his hands 
is subject to exception that expenses 
of receivership may be taxed as part of. . 
eosts against complainant where there 
is good ground for finding that be has — 


' 
7 


— -§ 98 % ae 


. brought suit in bad faith, or where it 


sonable basis for suit and that applica- 
ex: tion of general rule would be inequita- 
ble-—Onorato v. Mancini, 17 A.2d 867. 
ee Where it appeared that it would be 
inequitable to impose burden of receiv- 
er’s fees on respondent who had pre- 
vailed in proceeding, trial justice did 
not abuse his discretion in charging 
complainant with receiver’s fees as part 
of costs, but charging of receiver’s ex- 
-penses to complainant was improper.— 
Onorato y. ee ee A.2d 867. 


 ©.0.A.Puerto Hico. Where receiver 
had diligently performed his duty and 
rried out all orders of the court and 
ad accounted for all property and 
money coming into his hands as re- 


Be 


People of Puerto Rico v. Bank of Nova 
Seotia, 116 F.2d 379. 

Ala. A discharge is granted when 
there is no further use for the office of 
a receiver and a removal of a receiver 

affects only the person and not the 
necessity for a receiver and the one 
removed is succeeded by another. Code 
1923, § 10123.—Parker v. Farish, 1 So. 
2d 596 


- N.Y.Sup. Receiver appointed for prop- 
tty fraudulently obtained would not 
be discharged because of adverse de- 
cisions of federal court against receiv- 
] , who intends to carry case to Su- 
preme Court of United States. General 
usiness Law, § 352 et seq.—People v, 
Reinforced Paper Bottle Corporation, 
26 N.Y.S.2d 251. 


is § 11 

Ala. A discharge is granted when 
there is no further use for the office 
of a receiver and a removal of a receiv- 

er affects only the person and not the 
necessity for a receiver and the one re- 
moved is succeeded by another. Code 
peewee 10123.—Parker v. Farish, 1 So. 
2d 5 


The codal provision providing for re- 
moval of receivers at the pleasure of 


person who shall perform the duties 
of such office. Code 1923, § 10123.— 
Parker v. Farish, 1 So.2d 596. 

\ laintiff in suit for cancella- 
: of mortgages and accounting 
wherein a receiver had been appointed 
contested removal of receiver on hear- 
ing, complainant could not collaterally 
attack the order for want of notice 
to receiver. Code 1923, § 10123.—Par- 
ker vy. Farish, 1 So.2d 596. 

Where it was not plain that removal 
of receiver was an arbitrary, capricious 
or covinous exercise of power the attack 
on the decree removing receiver was not 
well grounded and there being a va- 
eancy, the court had power to appoint a 
successor. Code 1923, § 10123.—Parker 
vy. Farish, 1 So.2d 596, 

§ 117 

Tll.App. A receiver appointed in a re- 
ceivership proceeding became an officer 
of the circuit court, and the assets of 
the company, while in his hands, as re- 
eeiver, were in the possession of the 
court for the benefit of its creditors, 
stockholders, and all parties in interest. 
—People, for Use of Commercial Nat. 
Bank & Trust Co. of Peoria, v. Furey, 
29 N.H.2d 612, 306 Ill.App. 607. 

S.C. The appointment of receiver 
works no metamorphosis in title or in- 
terest to or in assets of insolvent, and 
receiver takes possession of assets as 
arm of court, subject to all existing 
liens and incumbrances, to be admin- 
istered under direction of court, hay- 
ing due regard to legal and equitable 
rights of parties represented by receiy- 
er.—Claffy v. Mechanics Building & 
Loan Ass’n, 15 §.E.2d 142, 197 S.C. 198, 

§ 118 
J La. Property in the hands of a ‘‘tem- 
porary receiver” is property in the 
custody of the court, since the receiver 
is but the agent through whom the 


- elearly appears that there was no rea-— 


TRECHIVERS \ 


court acts to preserve the assets of a 


concern until a hearing can be had on 
the application for the appointment 
of a permanent receiver.—Foster v. F. 
H. oretke Brass & Manufacturing 


Co., 3 So.2d 668, ae La. 402 
Cal.App. Possession of realty by re- 
ceivers, regularly appointed by trial 


court in owner’s unlawful detainer ac- 
tion against tenant thereof, cannot be 
disturbed without court’s permission.— 
Townsend v. Perry, 110 P.2d 1019. 
§ 122 

C.C.A.N.Y. Where judgment appoint- 
ing receiver under New York statute 
to take possession of and title to prop- 
erty derived by defendant by means of 
fraudulent practice committed in sale 
of stock did not purport to decide 
what property defendant had derived 
by means of fraudulent practices, nor 
to vest receive? with title to all of de- 
fendant’s property, the receiver would 
have no right to take any specific prop- 
erty from defendant’s possession with- 
out a judicial finding that such prop- 
erty was the proceeds of defendant’s 
fraud or resulted from intermingling 
such proceeds with other property that 
identification of the proceeds themselves 
was impossible. General Business Law 
one § 353-a.—In re Koch, 116 F.2d 


Where receiver has been appointed 
under New York statute to take pos- 
session of and title to property derived 
by defendant by means of fraudulent 
practice in sale of stock, without iden- 
tification of property, no title can vest 
in receiver, and, until receiver or some 
intervening victim of the defendant’s 
fraud makes claim in the action to 
some specific property in defendant’s 
possession, it cannot be deemed a ‘suit 
in rem” and as such have precedence 
over bankruptcy proceeding, on the is- 
sue of summary jurisdiction of bank- 
ruptey court. General Business Law 
N.Y. § 353-a; Bankr.Act § 301 et seq., 
11 U.S.C.A. § 701 et seq.—In re Koch, 
116 F.2d 243. 

N.Y¥.Sup. Under the New York Gen- 
eral Business Law, in proceeding to re- 
strain selling of securities by reason of 
fraudulent practices, the court is em- 
powered to identify the property ob- 
tained by fraud and to vest its re- 
ceiver with title thereto that will sur- 
vive any bankruptcy proceeding insti- 
tuted after judgment in state court, 
and such power may be exercised at 
trial of the main issues. General Busi- 
ness Law, § 353a; “Bankr.Act, § 301 
et; seq.) 11 U.S CcAyn $2701. 5 6t i. sed.— 
People v. Reinforced Paper Bottle Cor- 
poration, 26 N.Y.S.2d 251. 

Under the General Business Law, in- 
tervention by defrauded stockholders 
and establishment of their claims are 
not “conditions precedent” to perfection 
of title in receiver to property obtained 
by fraud, but after the property is 
obtained by receiver, defrauded stock- 
holders may prove their claims. Gen- 
eral Business Law, § 353a.—People vy. 
Reinforced Paper Bottle Corporation, 
26 'N.Y.S.2d 251. 

N.¥.Sup. Under General Business 
Law empowering Attorney General to 
institute an action to enjoin fraudulent 
practices in sale of securities, the ac- 
tion authorized is not a “proceeding in 
rem’, and while judgment invests re- 
ceiver with title to property derived by 
fraud, identification of such property 
must be determined, and until in such 
proceeding property derived by fraud 


of defendant is established, receiver 
has no right to it. General Business 
Law, § 352 et seq., §§ 353, 353-a— 


People v. Reinforced Paper Bottle Cor- 
poration, 27 N.Y.S.2d 14, 176 Misc. 268. 

In proceedings under General Busi- 
ness Law empowering Attorney Gen- 
eral to institute an action to enjoin 
fraudulent practices in sale of securi- 
ties, after defendants are enjoined 
and receiver is appointed, it is nec- 
essary to litigate in a subsequent pro- 
ceeding the question as to what assets 
receiver is entitled. General Business 
Law, § 352 et seq., §§ 353, 353-a.— 
People v. Reinforced Paper’ Bottle 
Compere Hon, 27 N.Y.S.2d 14, 176 Misc. 


xe) 0 ce} 
-preme Court which | 
General — ness Law t 
ing of securities by rea 
lent practices entered a_ 
pointing a receiver was without au- 
thority to incorporate in such judg- 
ment an adjudication that assets of 
defendant corporations existing at 
time of appointment of permanent re- 


on of frau 


fraudulent practices notwithstanding 
court had made a finding of fact that 
all assets of defendant corporations 
had been derived from fraudulent 

General Business Law, § 
§§ 353, 353-a—People v. 


practices. 
352 et seq., 
Reinforced Paper Bottle Corporation, 
27 N.Y.S.2d 14, 176 Mise. 268. 


125 
Pa.Com.Pl. A receiver holds his com- 
pany’s property by the same right and 
title as that of the corporation itself. 
—Young v. National Roofing Co., 
York 77. 


§ 126 

D.C.Wash. Under Washington law, 
buyer’s receiver has no greater rights 
as against seller of an unfiled condi- 
tional sale contract than buyer. Rem. 
Rev.Stat.Wash. § 3790.—In re Gunning, 
39 F.Supp. 706, supplementing opinion 
38 F.Supp. 500. 


134 
C.C.A.Fla. One wuo claims a right 
in or to property held by a receiver | 


must submit his claim to the court, 
and if he willfully disturbs the receiv- 
er’s possession by force, though under 
a claim of right he is guilty of ‘“con- 
tempt’’.—Southeastern Pipe Line Co. v. 
Powell, 113 F.2d 434. 

‘The district judge properly held con- 
temptuous the construction, under an 
alleged easement, of a pipe line for 
gasoline under tracks and across right 
of way of railroad operated by and 
in possession of receivers and the post- 
ing of guards to protect pipe line, 
where railroad was known to be in 
general possession of receivers and op- 
erated by them under court authority, 
permission to cross was asked of them 
and denied, and no request to construct 
pipe line was made to the court.— 
Southeastern Pipe Line Co. y. Powell, 
113 F.2d 434. 

The knowing and willful interference 
with property of lessor railroad in 
possession of lessee railroad’s receivers 
was enough to warrant adjudging the 
intruders in contempt of court, and it 
was immaterial that the general injunc- 
tion attending lessor railroad’s receiv- 
ership in another court was exhibited 
to the intruders rather than that at- 
tending the lessee’s receivership, where 
it was done in the name and behalf 
of lessee’s receivers and to protect their 
possession, and the two injunctions 
were almost exactly alike, since nei- 
ther injunction was necessary to the 
contempt.—Southeastern Pipe Line Co. 
v. Powell, 113 F.2d 434. 

Where owners of easement knowing 
that railroad was in the general pos- 
session of receivers and was operated 
by them under court authority, with- 
out consent of court and over protest 
of receivers, by force constructed a 
pipe line under tracks and across right 
of way and posted guards to protect 
pipe line, it was no answer in defense 
of contempt proceedings that track was 
not disturbed, that no train was 
stopped, and that no actual damage to 
railroad was done, and the district 
court did not ask too much in requir- 
ing the undoing of what was done, 
leaving the way open for an orderly 
presentation of owners’ claim of right. 
—Southeastern Pipe Line Co. v. Powell, 
113 F.2d 434. 


§ 147 

D.C.Ohio. The court takes charge of 
assets of bankrupt or receivership es- 
tate subject to valid existing liens and 
property interests, whether the same 
are created by. contract or agreement 
or by applicable state law. Bankr.Act 
§ 67, sub. b, 11 U.S.C.A. § 107, sub. b. 
—In re Hrie R. Co., 37 F.Supp. 237. 

Liens or other property interests cre- 
ated by state statute are recognized 
and enforced in equity receivership 
and bankruptcy proceedings. Bankr. 


judgment ap- 


ceiver were derived by them through 


ee err ~ 


Ark. A receiver becomes entitled to 
‘custody and contro] of all of debtor’s 
property, and is under duty to secure 
all assets available for payment of 
ereditors, but ordinarily has no right 
through summary proceedings, or in 
summary manner, to take into custody 
property found in possession of stran- 
gers to the suit claiming adversely.— 
Pees v. Wooten-Epes Co., 149 S.W.2d 


§ 153 

Ark. A receiver could not proceed 
in summary manner to enforce land- 
lord’s lien on cotton against subse- 
quent purchaser of cotton, who was 
never a party to the original suit 
against tenant, without the formality 
of a separate suit with proper sum- 
mnons and service against such pur- 
chaser.—Brooks vy. Wooten-Epes Co., 
149 S.W.2d 553. 

§ 156 

Ind.App. If chattel mortgage on 
drugstore stock was a valid lien on the 
stock taken by mortgagor’s receiver, 
mortgagee was entitled to the amount 
of the chattel mortgage from funds in 
the receiver’s hands, even if foreclosure 
of chattel mortgage before appointment 
of receiver should be deemed to have 
been irregular.—White v. Snyder, 31 
N.E.2d 61. 

Where chattel mortgages on stock of 
drugstore provided that, in case mort- 
gagee was compelled to pay to bank 
mortgagor’s note on which the mort- 
gagee was surety, the mortgage should 
be enforceable in law, and mortgagee 
was compelled to and did pay mort- 
gagor’s note on August 26, 1938, and 
right of mortgagee under mortgage to 
take possession of stock was exercised 
by her before any rights of receiver to 
take possession attached, mortgage cov- 
ered all additions made to stock of 
merchandise until drugstore was closed 
by appointment of receiver on Septem- 
sae ef 1938.—White v. Snyder, 31 N.H. 


Wis. Upon his appointment, receiv- 
er stands in shoes of the debtor and 
is obliged only to act to protect and 
secure debtor’s interest in mortgaged 
property, and whatever rights of title 
and possession debtor may have at 
time of receiver’s appointment go to 
receiver, but mortgagee can no more 
be deprived of right of possession by 
receiver than by debtor’ himself.— 
VS v. Holtz, 297 N.W. 387, 237 Wis. 


16 

Mich. Ordiuarily, it is not receiver’s 
duty to litigate as between adverse 
pee are ex rel. Ketcham y, Lapeer 

armers Mut. Fire Ins. Ass’n, 297 N. 
Wi, 282, 297. Mich: 174. 

N.Y.Sup. A receiver acts both as an 
“officer of the court’’ and as a “fiduci- 
ary” and is held to the strict responsi- 
bility placed upon any trustee in the 
administration of his trust.—Slack v. 


Need 23 -N.Y.S.2d 785, 175 Mise, 
393. 
N.Y.Ct.Cl. A receiver is an Officer 


of appointing court, subject to its 
regulation and control, and he must 
administer and account for property 
of judgment debtor coming 
possession. Civil Practice Act, § 804. 
—Thellusson v. State, 26 N.Y.S.2d 765. 
176 Misc. 301. 


Wis. The receiver has some free- 
dom of action in his effort to ac- 
eomplish the object sought to_ be 
reached by his appointment, and if 
he does not offend against law, he 
may proceed without securing a rule 
in court at every step, and approval 
of creditor at whose behest he was 
appointed may be sufficient ratification 
ahead his act be called in question. 


—Nick v. Holtz, 297 N.W.. 387, 237 
Wis. 407. 
8 168 
D.C.Minn. In Judicial Code section 


providing that every receiver or man- 
ager of any property appointed by any 
court of the United States may be sued 
in respect of any act or transaction of 
his in carrying on the business con- 


‘dom of action 


into his» 


aly, 


nected with such property, without. 


previous leave of the court in which 
such receiver or manager was appoint- 
ed, but “such suit shall be subject to 
the general equity jurisdiction of the 
court in which such manager or re- 
ceiver was appointed so far as the same 
may be necessary to the ends of jus- 
tice’, the quoted provision merely re- 
serves to the appointing court the sole 
power over the matter of satisfaction 
of the rights determined in such oth- 
er courts. Jud.Code § 66, 28 U.S.C.A. 
§ 125.—Kennison y. Philadelphia & 
Reading Coal & Iron Co., 88 F.Supp. 


980. 
§ 170 } 

N.Y.App.Div. In action in equity to 
recover money taken from receivership 
funds, where motion for summary 
judgment was made, court should not 
have permitted parties by consent to 
try out on a reference an ostensible 
issue of fact, holding the motion for 
summary judgment in abeyance pend- 
ing determination of facts, since proce- 
dure was wholly inconsistent with pro- 
cedure prescribed by the Civil Practice 
Act and rules thereunder, and gave an 
unwarranted preference.—3105 Grand 
Corporation v. City of New York, 27 
N.Y.S.2d 544, 262 App.Div. 17, vacating 
19 N.Y.S.2d 444, 259 App.Div. 354, ap- 
peal denied 22 N.Y.S.2d 822, 260 App. 
Div. 811, appeal dismissed 33 N.E.2d 
242, 285 N.Y. 559, reargument granted 
27 N.Y.S.2d 546, 262 App.Div. 751, ap- 
peal denied 28 N.Y.S.2d 741, 262 App. 
Div. 850. 


§ 174 
Mont. The statute authorizing re- 
ceiver to do such acts respecting the 
property as the court may authorize 
gives the court broad discretion. Rev. 
Codes 1935, § 9306.—State ex rel. Per- 
ry: v. District Court of First Judicial 
Dist. in and for Lewis and Clark Coun- 
ty; 104’ P.2d 175 
Mont. A “receiver”, being merely a 
ministerial officer or instrument of the 
court by which he is appointed, has 
no original or inherent authority, but 
has only such authority as may have 
been conferred upon him by statute 
or by proper order of the court, and 
such as may reasonably or necessarily 
be implied from such orders, or from 
the statute by which his express pow- 
er is defined.—Parcells vy. Price, 104 
P.2d 12 
§ 176 
Wis. The receiver has some free- 
in his effort to ac- 
complish the object sought to be 
reached by his appointment, and if 
he does not offend against law, he 
may proceed without securing a rule 
in court at every step, and approval 
of creditor at whose behest he was 
appointed may be sufficient ratification 
should his act be called in question.— 
Nick v. Holtz, 297 N.W. 387, 237 Wis. 


407. 
181 
Okl. Receiver could be surcharged 
for depreciation in value and losses of 
property in his hands as result of want 
of ordinary care and judgment in the 
keeping of the property.—Morris v. 
Pierce, 110 P.2d 294. 
§ 190 
D.C.1ll. A receiver is entitled to a 
reasonable time to elect to adopt or 
repudiate contracts.—Texas Co, v. Chi- 
cago & A, R. Co., 36 F.Supp. 62. 
What constitutes a reasonable time 
for a receiver to elect to adopt or re- 
pudiate a contract is a matter to be 
determined in each case.—Texas Co. v. 
Chicago & A. R. SAP F.Supp. 62. 


U.S.Conn. The obvious purpose of 
the statute requiring a federal receiy- 
er or manager in possession of any 
property to manage it according to the 
valid laws of the state was to negative 
the idea that a federal receiver or trus- 
tee could ignore the rules of law of 
the state of operation affecting the con- 
duct of the business committed to his 
charge. Jud.Code § 65, 28 U.S.C.A. § 
124.—Palmer v. Webster & Atlas Nat. 
Bank of Boston, 61 S.Ct. 542, revers- 
ing Webster & Atlas Nat. -Bank of 
Boston v. Palmer, 111 F.2d 215, cer- 
tiorari granted Palmer v. Webster & 


Atlas Nat. Bank of Boston, 61 S.Ct. 
Rehearing ss oe S:Ct.- 7280 ‘ 


Pa.Com.Pl. The Court’s decree au- 
Heprinioe the receiver to borrow mone 
on certificates specified that they sho 
be a first lien upon all the property) 
subject only to costs and expenses of 
the receiver. Exceptant, a salesman om 
commission, was not an employe. H 
claim was not for wages and cannot b 
included under the head of expenses 0 
the receiver.—Seip v. DeLong Furniture — 
Co., 32 Berks 275. elem 

252 ea 

Pa.Com.Pl. The holder of receive 
certificates is not estopped from cla 
ing priority over other creditors on 
distribution of the fund in the receiv- 
er’s final account merely because the — 
receiver paid current expenses during 
operation of the business, without ol 
jection by the holder. As long as thi 
receiver was operating the business an 
had sufficient funds, it was his duty t 
pay debts incurred by him in the op- 
eration. The holder of receiver’s B =) 
tificates owed no duty to _ pre ve 
against payment by the receiver of hi 
just obligations.—Seip v. DeLong Ft 
niture Co., 32 Berks 275. ee 


+? 
§ 317 i eet 
W.Va. In receivership proceeding, a_ 
decree passing on the report of a come 
missioner in chancery, decreeing debts, 
and fixing their priorities, and provi 
ing for a sale of the corporate debtor’ 
property by special commissioners, ap- P 
pointed by the court, was under statute — 
an “appealable decree,” ae EF 


_ 


i 


and  hene 
could not, after adjournment of th 
term at which it was entered, he } 
opened and modified by the trial court, 
except on a bill of review or motion as 
provided by statute. Code 1931, 58- oe 
to 58+2-6, 58-5-1—C. H. Sprague & 
Son v. Price Hill Colliery Co., 10 S.E. 
2d 574, Fe i 
§ 320 Sees 
Il.App. A valid order of court is a 
requisite to a receiver’s sale-—Schmahl 
v. Aurora Nat. Bank, 35 N.E.2d 689, 
311 IlLApp. 228. hee 


§ 341 pee 
D.C.N.J. A bid of $2,950 for asset 
of receivership estate was confirmed 
where the bid was the result of a pub- 
lic sale and there was real cause to | 
doubt that a higher figure could be — 
realized.—Foulke v. C. Pardee Works, — 
35 F.Supp. 734. ee 
§ 374 (3s 
D.C.Ill. Though proceedings before 
the Interstate Commerce Commission _ 
by a railroad for authority to purchase 
the properties of another railroad in 
receivership did not alone constitute an 
adoption of a certain lease, the pur- | 
chasing railroad’s pleadings before the © 
commission and its subsequent actions, 
which were of record in the instant 
case, should be considered in_ deter- | 
mining how such railroad regarded the 
lease, aS regards its right to elect not 
to adopt the lease.—Texas Co. v. Chi- ; 
cago & A. R. Co., 36 F.Supp. 62. ae 
As regards the right of a railroad, — 
purchasing the properties of another — 
railroad in receivership, to elect not — 
to adopt a lease covering about one- 
sixth of the latter’s main line, the re- 
ceivers’ use thereof for almost nine 
years established adoption of the lease 
by the receivers.—Texas Co. v. Chi- 
cago & A. R. Co., 36 F.Supp. 62. 
A railroad purchasing the properties 
of another railroad in the hands of re- 
ceivers, who for almost nine years had 
used a line of railroad leased from an- 
other company and constituting about 
one-sixth of the main line, had no 
right, after using the leased property 
for another nine-year period, to elect 
not to adopt the lease.—Texas Co. v. 
Chicago & A. R. Co., 36 F.Supp. 62. 
A lease of a line of railroad, used by 
the lessee railroad’s receivers for al- 
most nine years and used for another 
nine years by the purchaser of such 
railroad’s properties at judicial sale, 
was within a provision in the final 
decree requiring the purchaser to dis- 
charge all leases, etc., adopted by the 
receivers, and not within general terms 
of the decree preserving the right of 


-§ 386 
disavowal.—Texas Co. v. Chicago & A. 
BRST. 486 eT eP Poe 


©.C.A.La. Where creditor subordi- 
mated notes, which were secured by 
mortgage on plantation " 
pledged by corporate debtor to creditor, 
o certificates issued by receiver of 


ubordination, claim against corporate 
btor’s receiver by either creditor or 
ditor’s assignee purchasing notes 
after maturity would be denied, Acts 
a. No. 7 of 1926, amending Act No. 
159 of 1898, § 5—Mayer y. Gros, 116 

2d 733, affirming International Shoe 
y. Picard & Geismar, 30 F.Supp. 


Ne 387 
©.C.A.N.J. In receivership proceed- 
ing, compensation of receivers an 
their counsel is given priority in pay- 
ment over taxes, receivers’ certificates 
hy nd other receivership creditors.—In re 
Columbia Ribbon Co., 117 F.2d 999. 
D.C.Ill. In an equity receivership of 
road, in order to entitle a claim to 
riority, it must appear that the origin 
of the claim was a current expense of 
ordinary operation of railroad neces- 
‘sarily incurred to keep it a going con- 
rn, that the claim accrued within a 
asonably brief time, generally con- 
‘ued to be six months, prior to ap- 
ointment of receiver, and that the 
laim represented a debt contracted 
with the expectation or intention that 
it was to be paid out of current earn- 
- ings of the railroad.—In re Chicago M., 
St. P. & P. R. Co., 36 F.Supp. 193. 
Claims for personal injury against 
- railroad do not constitute “current ex- 
_-pense”’ of ordinary operation necessari- 
' ly incurred to keep railroad a going 
? oncern within rule that in an equity 
eceivership, in order to entitle a claim 
0 priority, the origin of the claim 
- must be a current expense.—In re Chi- 
vee StcPoe&) RP. Rie. Con /s6y H. 
Dp 


se SB 
bs.Com.Pl. Where counsel for a re- 
siver served for five years, prepared 
cores of reports and petitions, at- 
tended monthly conferences, and. took 
the legal steps effecting liquidation, 
6,000.00 is a just compensation for 
‘is services.—Seip vy. DeLong Furniture 
( 33 Berks 153. 
 \y.Wa. In suit for appointment of a 
receiver for an insolvent debtor, costs 
and expenses, including reasonable at- 
torney’s fees, may be decreed by the 
court appointing the receiver, and shall 
be paid out of the fund or property 
within the custody of the court, and 
take precedence over all other liens 
-  thereon.—C, H. Sprague & Son v. Price 
Hill Colliery Co., 10 S.E.2d 574; Moran 
-_-v. _Leccony Smokeless Coal Co., 10 S.E 
pee2dib78. 
§ 392 


C.C.A.Ky. Where orders were enter- 
ed in receivership proceeding barring 
ereditors who did not file claims within 
certain time, and creditors of subsidi- 
ary of corporate debtor had no notice 
of the receivership proceeding, and sub- 
sequently debtor claimed title to prop- 
erties of the subsidiary and the dis- 
trict court after the date set by the 
final bar order, entered order author- 
izing conveyance of such properties as 
assets of debtor, creditor of the sub- 
sidiary was not bound by the bar order 
and was not precluded from asserting 
claim against subsidiary after the debt- 
or claimed title to the properties and 
eonveyance of the properties as assets 
of the debtor was authorized.—Hospel- 
ati v. Circle City Coal Co., 117 F.2d 
166. 

Ill.App. Where court ordered credi- 
tors to file claims at office of receiver at 
at a designated address and employees of 
receiver at named address informed 
ereditors that receiver might be found 
at his own office at another address at 
which creditors presented claims to re- 
ceiver who acknowledged receipt of 
claims in his own handwriting during 
business hours, receiver waived portion 


and were ; 


rea Ot 
a) 


of the order designating the receiver’s — 


office as place for filing claims, and re- 
ceiver and his surety were liable for re- 
ceiver’s inadvertent neglect to present 
claims for payment in receivership pro- 
ceedings. Smith-Hurd Stats. ¢c. 32, 
157.89.—People, for Use of Commercial 
Nat. Bank & Trust Co. of Peoria, v. 
Furey, 29 N.H.2d 612, 306 Il.App. 607. 

Mo. Proper procedure in a receiver- 
ship is to give notice to all creditors, 
permitting them before a specified day 
to file claims with the court and allow 
a hearing on all such claims.—Schnei- 
der v. Schneider, 146 S.W.2d 584. 

N.Y.Sup. In proceeding under state 
statute for appointment of receiver for 
property fraudulently obtained, period 
to be allowed for stockholders to in- 
tervene and file claims is for state 
court to prescribe and it may adopt 
such reasonable rules with respect to 
notice and filing as the case demands. 
General Business Law, § 352 et seq.— 
People v. Reinforced Paper Bottle Cor- 
poration, 26 N.Y,S.2d 251, 


§ 396 

C.C.A.La. In equity  receiverships, 
creditors whose debts had been recog- 
nized need not bring suits to establish 
their claims.—Mayer y. Gros, 116 F.2d 
733, affirming International Shoe Co. 
v. Picard & Geismar, 30 F.Supp. 570. 

Iowa. A creditor, submitting claim 
in receivership proceedings, submits 
himself to court’s jurisdiction and must 
take notice of and is bound by sub- 
sequent proceedings relative thereto, 
and allowance or disallowance of claim 
without appeal therefrom constitutes 
final legal adjudication, having force 
and effect of ‘‘judgment’.—Heinz v. 
Davenport Bank & rust Co., 298 N. 
W. 785, 230 Iowa 546. 

W.Va. In receivership proceeding, a 
decree passing on the report of a com- 
missioner in chancery, decreeing debts, 
and fixing their priorities, and provid- 
ing for a sale of the corporate debtor’s 
property by special commissioners, ap- 
pointed by the court, was under stat- 
ute an “appealable decree,’ and hence 
could not, after adjournment of the 
term at which it was entered, be re- 
opened and modified by the trial court, 
except on a bill of review or motion 
as provided by statute. Code 1931, 58- 
2-2 to 58-2-6, 58-5-1.—C. H. Sprague 

Son vy. Price Hill Colliery Co., 10 
S.E.2d 574. 


§ 406 

C.C.A.Va. Under amended statute re- 
quiring that claims. for personal in- 
juries to railroad employees shall be 
preferred and paid out of assets as 
operating expenses, the term ‘‘claim’’ 
includes both the principal amount of 
judgments of injured employees and 
also interest thereon at the prescribed 
statutory rate until payment by re- 
ceivers. Bankr.Act § 77, sub. n, 11 U.S. 
C.A. § 205, sub. n.—Powell vy. Link, 114 
F.2d 550. 


D.C.Pa. In order that a landlord’s 
claim be entitled to priority from the 
proceeds of the sale of tenant’s chat- 
tels, it is not necessary that the land- 
lord should have distrained on the chat- 
tels prior to levy, assignment, receiver- 
ship, or bankruptcy, and if the goods 
were on the demised premises liable to 
distress of the landlord at time of levy, 
assignment, receivership, or bankrupt- 
cy, the proceeds are charged under 
Pennsylvania statutes with the prior 
payment of the landlord’s claim for 
rent not exceeding one year. 39 P.S.Pa. 
§ 96.—In re Goldstein, 34 F.Supp. 876. 

Mo.App. Claims of laborers were en- 
titled to payment, in distribution of as- 
sets by receiver of an insolvent corpora- 
tion in preference to claim of the Unit- 
ed States, based on a note acquired 
through the Federal Housing Adminis- 
tration. Mo.St.Ann. § 1168, p. 1429; 31 
U.S.C.A. § 191; Bankr.Act § 64, 11 U.S. 
C.A. §°104 5°12 U.S.C.A. .§§ 1701-173'2/— 
Kmory vy. St. James Distillery, 143 S.W. 
2d 318. 

Mont. Authorization for the borrow- 
ing by receiver of a private, as distin- 
guished from a public or quasi pub- 
lic, corporation, for the purpose of con- 
tinuing business, is subject to restric- 
tions, and indebtedness thus created 


cannot be ‘given preference over 
of secured creditors.—State ex rel. I 
ry v. District Court of First Judic 
Dist. in and for Lewis and Clark 
County, 104 P.2d 1. ZOE. Hara 

An indebtedness incurred by receiver 
of private corporation for the purpose 
of continuing the business, when di- 
rected by the court, has priority over 
unsecured creditors.—State ex rel. Per- 
ry vy. District Court of First Judicial 
Dist. in and for Lewis and Clark Coun- 
ty, 104 P.2d 1 ‘ 

W.Va. In receivership proceeding, a 
decree passing on the report of a com- 
missioner in chancery, decreeing debts, 
and fixing their priorities, and provid- 
ing for a sale of the corporate debt- 
or’s property by special commissioners, 
appointed by the court, was under 
statute an ‘‘appealable decree,’ and 
hence could not, after adjournment of 
the term at which it was entered, be 
reopened and modified by the trial 
court, except on a bill of review or mo- 
tion as provided by statute. Code 
1931, 58-2-2 to 58-2-6, 58-5-1—C. H. 
Sprague & Son y. Price Hill Colliery 
Co., 10° S.H.2d 574, 


§ 407 

D.C.N.J. The word “debts’? in stat- 
ute providing that debts due the Unit- 
ed States shall be first satisfied, in case 
of insolvency of debtor, includes in- 
come taxes. 31 U.S.C.A. § 191.—Foulke 
v. C. Pardee Works, 35 F.Supp. 734. 

On issue of priority of income tax 
claim, where action was instituted for 
appointment of receiver and defendant, 
by answering and joining in prayer of 
complaint, co-operated with plaintiff to 
secure appointment of receiver to whom 
defendant immediately handed over 
possession and control of all its prop- 
erty and business, the defendant in ef- 
fect, made a “voluntary assignment” 
of its property within meaning of 


statute giving priority to claims of. 


the United States when debtor having 
insufficient property to pay debts 
makes voluntary assignment of proper- 
LEN ABS: Pel BISSIX OI 
Pardee Works, 35 F.Supp. 734. 

Where receiver is appointed for de- 
fendant and its assets turn out to be 
less than its debts, the creditors are 
entitled to have the assets dealt with 
as a trust fund and distributed among 
them according to their rights and 
priorities and, under statute, claims 
of the United States such as claims for 


income taxes must first be satisfied. 31 


ULS. CLA. 8 1.91. -——Moulkessyss, Ce 
Works, 35 F. Supp. 734. 

_ Claims of the United States against 
insolvent debtor for delinquent income 
taxes are prior to claim of city for de- 
linquent personal property taxes. 31 
U.S.C.A. § 191.—Foulke vy. ©. Pardee 
s, 36 F.Supp., 734, 

Mo. The interest acquired by corpo- 
ration which purchased real estate sub- 
ject. to mortgage debt was merely an 
equity of redemption, and, after mort- 
gagor had defaulted and property was 
turned over to receiver, state could not 
assert against the property a lien for 
corporation franchise taxes superior to 
the mortgage. Mo.St.Ann. §§ 4598a, 
4641, 4647, 4648, pp. 2039, 2057, 2063. 
—Straus v. Tribout, 146 S.W.2d 617. 


Pardee 


§ 41 

RI. The federal statute providing 
that debts due to United States shall be 
first satisfied, in receivership proceed- 
ing, should he liberally construed in 
favor of ‘the United States. 31 U.S.C. 
A. § 191.—Rivard y. Bijou Furniture 
Coiy 21 A.2d' 568: 

The federal statute, providing that 
debts due the United States shall be 
first satisfied, is applicable in receiver- 
ship proceedings and not in bankrupt- 
cy cases, and hence federal claims are 
generally preferred in equity receiver- 
ships without regard to order of pay- 
ment established by the Bankruptey 
Act or state priority, laws. 31 U.S.C. 
A. § 191; Bankr.Act § 1 et seq. 
U.S.C.A. § 1 et seq.—Rivard y, 
Furniture Co., 21 A.2d 563. 

The rule, that the purpose of fed- 
eral statute providing that debts due 
the United States shall be first satis- 


, 


ala) 
ijou 


fied in receivership proceeding is not 


191.—Foulke’ v.itCh 


; ng, d 
of the U j i ; 
ed priority in equity receiverships 
without regard to existing circum- 
stances and in disregard of interrelat- 
ed social legislation by federal and 
state governments which is designed 
to accomplish a common purpose. 31 
U.S.C.A. § 191.—Rivard vy. Bijou Fur- 
niture Co., 21 A.2d 563. 

R.I. The word “debts”, in federal 
statute providing that debts due to the 
United States shall be first satisfied in 
receivership proceeding includes taxes. 
Si. U.S/CcA, 191.—Rivard v. Bijou 
Furniture Co., 21 A.2d 563. N 

In equity receivership, nonlien tax 
claims of United States, arising before 
appointment of receiver, have priority 
over all other competing claims of a 
similar character, 


in view of federal 
statute providing that debts due to the 
United States shall be first satisfied. 
31. U.S.C.A. 191.—Rivard v. Bijou 
Furniture Co., 21 A.2d 563. 


435 

Cal.App. Wher an application has 
been made for the appointment of ja re- 
ceiver for a corporation, attorneys’ fees 
and expenses in resisting such applica- 
tion, ix made in good faith and upon 
reasonable grounds, may become a valid 
claim against the receiver, and whether 
such attorneys’ fees and expenses are to 
be allowed and, if allowed, the amount 
thereof, rests in the sound discretion of 
the court.—Anderson v. Great Republic 
Life Ins. Co., 106 P.2d 75. " 

The claim of officers of a corporation 
in receivership or of attorneys em- 
ployed by such officers to be paid out 
of funds in hands of receiver is not an 
absolute right, but it is entirely in the 
discretion of the court administering 
the fund to determine the good faith 
and justification for the application 
and, if warranted, the amount to be al- 
lowed.—Anderson v. Great Republic 
Life Ins. Co., 106 P.2d 75. 

Conn. Allowances to a corporation 
against a receiver for the reasonable 
expense to the corporation of defend- 
ing in good faith an action for the ap- 
pointment of a receiver are in the 
eourt’s sound discretion.—Masterton Vv, 
Lenox Realty Co., 1873, 15 A.2d 16, 
127 Conn. 35. ( 

N.Y.App.Div. Where Appellate Divi- 
sion had reduced prior order of Su- 
preme Court at Special Term making 
an allowance of $4,000 to receiver’s at- 
torney to $2,500, and it appeared that 
excess had not been refunded by at- 
torney to receiver and no reason had 
been assigned by receiver for his fail- 
ure to obtain the repayment, no addi- 
tional allowance should have been 
made to receiver or his attorney.— 
Ferguson v. Ferguson, 27 N.Y.8.2d 
149, 262 App.Div. 701. 

W.Va. In suit for appointment of a 
receiver for an insolvent debtor, costs 
and expenses, including reasonable at- 
torney’s fees, may be decreed by the 
court appointing the receiver, and shall 
be paid out of the fund or property 
within the custody of the court, and 
take precedence over all other liens 
thereon.—C, H. Sprague & Son v. Price 
Hill Colliery Co., 10 S.E.2d 574; Moran 
y. Leccony Smokeless Coal Co., 10 S.E. 
2d 578. 

§ 449 

C.C.A.Va. Congress had power to 
make claims of injured railway em- 
ployees prior to existing lien obliga- 
tions of railway company in equity 
receiverships of. railroad companies in 
federal courts, including the mortgages 
constituting liens upon the properties 
of the railway company and the re- 
eeivers’ certificates issued under previ- 
ous .decrees of District Court which 
provided that such certificates should 
be secured by a paramount lien upon 
all the fixed properties of the railway 
company and also upon all its sur- 
plus earnings and income not used in 
maintenance and operation of its prop- 
erties. Bankr.Act § 77, sub. n, 11 U.S. 
(CVA. 205, sub. n; U.S.C.A.Const. 


Ame 
2d 


i bbOL Tue ‘nee 
The amended statute requiring that 
claims for personal injuries to rail- 
road employees shall be preferred and 
paid out of assets as operating ex- 
penses is a “remedial statute’ and 
should be liberally interpreted. 
Bankr. Act. § "77, sub.in, 11° U.S:G:4." § 
ges sub. n.—Powell v. Link, 114 F.2d 

Cal.App. The claim of officers of a 
eorporation in receivership or of attor- 
neys employed by such officers to be 
paid out of funds in hands of receiver 
is not an absolute right, but it is en- 
tirely in the discretion of the court ad- 
ministering the fund to determine the 
good faith and justification for the ap- 
plication and, if warranted, the amount 
to be allowed.—Anderson vy. Great Re- 
public Life Ins. Boe ae P.2da 75. 

9 


Del. Where order made by New Jer- 
sey_court fixing amount of allowances 
to Delaware receiver of insolvent Dela- 
ware corporation and his counsel was 
entered ex parte, and had no binding 
force in Delaware, but receiver prop- 
erly petitioned Delaware court for al- 
lowances, that allowances’ fixed by Del- 
aware court were in amounts as were 
deemed just by the New Jersey court 
did not make allowances invalid.—Brill 
vy. Southerland, 14 A.2d 408. 

Del. Generally, a receiver’s. compen- 
sation and expenses are payable from 
funds in his hands, and no part is 
taxable against party at whose instance 
receiver was appointed, but where 
there is no fund out of which expenses 
can be paid, or fund is insufficient, 
party at whose instance receiver ig ap- 
pointed should be required to provide 
means of payment.—Brill vy. Souther- 
land, 14 A.2d 408. 

A stockholder of a Delaware corpo- 
ration, at whose instance temporary 
receiver was appointed, and who signed 
cost bond, as principal, could not es- 
cape liability for costs and expenses 
in receivership, where there was no 
fund out of which such expenses could 
be paid, on ground that suit was a 
class suit, where no other members of 
the class joined therein. Rev.Code 
1915, § 3884.—Brill y. Southerland, 14 
A.2d 408. 


Pa.Com.Pl. Where receivers are in 
possession of property subject to a lien 
which became fixed prior to the re- 
ceivership, the fund arising therefrom 
cannot be diminished by the allowance 
of receivers’ commissions and counsel 
fees.—Young y. National Roofing Co., 
64 York 77. 

R.I. A receiver, as an officer of the 
court ordinarily is to be paid from the 
funds in his hands as a part of the 
expenses of the proceedings.—Onorato 
v. Mancini, 17 A.2d 867. 

§ 527 

Cal.App. In unlawful detainer ac- 
tion, holder of notes secured by trust 
deed of realty sold on foreclosure to 
note holders’ agent, had right to file 
petition for order directing receivers, 
regularly appointed by trial court, to 
surrender possession of realty to such 
holder, without intervening in or being 
made party to action.—Lownsend vy. 
Perry, 110 P.2d 1019. 

In unlawful detainer action, where 
holder of notes, secured by trust deed 
on property involved, appeared, filed 
verified petition, gave notice of inten- 
tion to move for order directing re- 
ceivers to surrender property to pe- 
titioner, recited in such notice that mo- 
tion would be supported by her veri- 
fied petition, and made such motion and 
read petition at time stated in notice, 
no affidavit in opposition was presented 
or filed, and defendant’s answer al- 
leged no facts showing that he held 
title to property superior to lien of 
trust deed, trial court properly granted 
relief asked in petition, though peti- 
tioner did not intervene. Code Civ. 
Proc. §§ 1003, 2009.—Townsend vy. Per- 


ipa AON a ekexol. altpale)e 
§ 543 
Ill.App. A suit against receiver ig 


not a proceeding against receiver per- 
sonally, but is in nature of a ““pro- 
ceeding in rem” against res which re- 


ceiver holds 
and any 


Corporation, 35 N.H.2d 718, 
207. 


ray 
Talene 
A suit against a named perso 
receiver of bank was in effect a 
against assets of bank, and 
against such person ag receiver 0: 
building in foreclosure proceedin 
in effect a suit against the assets 
such proceeding.—Goff v. Will Co 
Nat. Bldg. Corporation, 35 N.H.2d 
311 IllApp. 207, BRAS: 
546 jae 


§ , 
N.J. An action in tort may not 
brought against a receiver or a 
questrator without first obtaini 
consent of the court appointing 
judicial officer.—State of Ohio e 


Lien v. Tartalsky, 19 A.2d 62 
N.J.Eq. 372. A ea 
§ 553 oa 
C.C.A.Tex. The discretion of a co 


to refuse to grant leave to sue the 
receiver in other courts is not an 
solute but a regulated discretion wh: 
may not be abused and the princip 
is of such force as between state a 
federal courts that permission to su 
unless upon strong considerations, — 
practically never refused in mode 
practice—State of Texas, for and o 
behalf of Itself and Permanent Schoo 
Fund vy. Campbell, 120 F.2d 191 
Where State of Texas sued f al 
court receiver in state court for oil and 
gas bonuses and rentals due u 
leases taken pursuant to Texas R 
quishment Act and later applied to 
eral court for leave to sue re 


»l 
i 


discretion’. Vernon’s Ann.Ciy.S 
5367, 5368.—State of Texas, for 
on behalf of Itself and Perm 


N.J.Ch. A receiver or trustee m 
assert by way of counterclaim an 
claim which he may have agai 
petitioner who has invoked ju 
tion of the court by the filing of a 
tion wherein petitioner seeks affir 
tive relief against receiver or tr 
when subject matter of counterclaim 
is relevant to subject matter of pet 
tion. N.J.S.A. 14:14-2, 14:14-7; Ban 
Act §§ 60, 67, 70, 11 U.S.C.A. §§ 96, 107, 
110.—Tager v. Coronet Curtain Corp 
ration, 17 A.2d 468, 128 N.J.Hq. 537. — 
§ 560 : 
Ga. The rule that an _ interven 
takes a case as he finds it would no 
prevent an intervenor from seeking i 


such decree.—Johnson vy. Giraud, 13 S$ 
H.2d 365, 191 Ga. 577. ae 


593 & 


court.—Corell vy. Reliance © 
ME een 294 N.W. 92, 295 Mich. © 


While receiver is held to strict re- 
sponsibility of any trustee in admin- 
istration of trust and burden is on him 
to sustain accuracy and correctness of 
his account in face of exceptions there- — 
to, examination into his accounts is 
conducted in spirit of equity, assuming 
him to be honest until contrary appears, 
and from standpoint of benefit or in- 
jury to estate rather than strict and 
technical adherence to form.—Corell v. 
Reliance Corporation, 294 N.W. 92, 295 
Mich. 45, 

Where one experienced in operating 
hotels under receivership and attorney 
for city hotel association testified that 
$500 per month, paid by corporation’s 
receiver to experienced hotel manager 
for services occupying his entire time 
and attention in operation of hotel and 
apartment buildings owned by corpora- 
tion, was reasonable, circuit court prop- — 


13 


fair and reasonable, so that receiver 
ould not be surcharged with sum paid 
Tom receivership fund to such man- 
- ager.—Corell vy. Reliance Corporation, 
(294 N.W. 92, 295 Mich. 45. 
_ To obtain court’s approval of receiv- 
- er’s expenditure not previously author- 
ized by court, receiver must show that 
_ expense was reasonable and not within 
_ ordinary duties which he _ himself 
should perform, that amount paid is 
_ fair and reasonable and that it has 


<= § COL: 
Where vice chancellor found no 


ee: 
ee purpose of permitting objecting 
x BE rty to examine receiver, but objecting 
; tty decided not to proceed with the 
examination before the special master, 
ey e chancellor thereupon properly ad- 
vised order confirming receiver’s report. 
las Fence Co. v. West Ridgelawn 
etery Co., 15 A.2d 783, 128 N.J.Eq. 


.Ch. An exception to a receiver’s 
as unt must make specific objection to 
the justness of the account in charge 
or discharge and not merely seek the 
recovery ot a demand by exceptant 
against the receiver.—Second Nat. Bank 

Paterson v. Cowega Realty Co., 18 
2d. 272, 129 N.J.Eq. 75. 

§ 607 


eh Mich. Where kinds of service per- 
formed by, or reasonableness of com- 
_ pensation allowed to, one employed by 
orporation’s receiver without court’s 
- authorization and not produced as wit- 
lesS in proceeding for accounting by 
- receiver are not shown, receiver must be 
surcharged with sums paid from re- 
ceivership fund to such employee— 
Corell vy. Reliance Corporation, 294 N. 
 W. 92, 295 Mich. 45. 
A corporation’s receiver held not sur- 
- chargeable with sum paid from receiv- 
hip fund for use of automobiles at 
-e of seven cents per mile to transport 
~ agents and servants in operation of cor- 
-_ poration’s apartment houses and_ hotel 
in large city.—Corell v. Reliance Corpo- 
ration, 294 N.W. 92, 295 Mich. 45. 
_ Pa.Com.Pl. A creditor of the Receiv- 
er who gave services as salesman on a 
ontract based on gross profits has no 
standing to ask for a surcharge of the 
eceiver by reason of his having paid 
in full for other goods and _ services 
urnished him, where, if the surcharge 
s allowed, the resulting fund would 
o to others entitled to priority.—Seip 
. DeLong RGN ass 32 Berks 219. 
6 


— ©.C.A.W.Va. Allowances of compen- 
sation for receiver and for his attorney 
, rest in the sound discretion of the 
trial judge—Wyant v. U. S. Fidelity 
& Guaranty Co., 116 F.2d 83. 

: Where property in hands of receiver 
was bought by bondholder for $2,650 
and sold by him for $7,000, which rep- 
resented reasonable value of the prop- 
erty, and the sum of $1,862.52 in cash 
which was in hands of receiver was in- 
sufficient to pay all costs and allow- 
se ances, allowance of $850 to receiver 
Epes who gave much time to his duties 
+ which were troublesome and detailed 
oS and who actually received only $692 
under plan of pro rata distribution of 
the $1,862.52, and allowance of $569 
to receiver’s attorney whose services 
were in almost constant demand in 
controversies arising during the re- 
ceivership, and who actually received 
only $463, did not constitute an abuse 
of discretion.—Wyant v. U.S. Fidelity 
& Guaranty Co., 116 F.2d 83, 

TiApp. Where _ receiver collected 
gross sum of $13,078.39 and total ex- 
pense of receivership including the 
payment of $4,000 on account of fees 
of receiver and his counsel was $11,- 
218.44, and, during period between 
date of last current account and date 
§ of receiver’s final account and report, 


receiver collected $3,075.61, denying 
receiver’s petition for allowance of 
fees to himself and his attorney for 


last 
ac- 


services rendered from date of 
- current account to date of final 


erly found that such compensation was 


count was improper since receiver was 


entitled to allowance for himself and 
his attorney of reasonable fees, but 
in determining what was reasonable 
compensation, the court could consider 
the allowances theretofore made, as 
well as net amount of assets of receiver- 
ship.—Caward v. Wilk Clarke & Co., 33 
N.E.2d 646, 309 IllApp. 579. 
Tex.Civ.App. The measures to be 
weighed in fixing attorney’s fees in 
receivership proceedings are, to a large 
extent, the same which are considered 
in fixing receiver’s fees, and in fixing 
the allowances to either the governing 
principle is that compensation so al- 
lowed should be measured by _ reason- 
able value of services rendered.—uv. S. 
ac an Refining Co., 146 S.W.2d 
Allowances made to receiver and at- 
torneys were unwarranted by _ services 
rendered where total amount allowed to 
each was calculated on a monthly ba- 
sis extending over a period of approxi- 
mately 42 months at a monthly rate 
of $250 to receiver, $100 to two attor- 
neys, and $25 to another attorney, 
plant was not operated and no attempt 
to operate it was made other than un- 
der a 2 months’ lease, receivership con- 
tinued in an inactive status after the 
first 12 months and litigation growing 
out of the receivership had practically 
been concluded during the first 
months.—U. S. vy. Admiral Refining Co., 
146 S.W.2d 830. : 
Where attorneys employed by receiv- 
er had theretofore been employed by 
plaintiff and defendant, respectively, in 
suit in which receiver was appointed 
and their respective fees from such 
source were not shown, ascertainment 
funds in his hands as a part of the 
thereof was a consideration to be 
weighed in fixing their fees in the re- 
ceivership proceeding.—U. S. v. Admir- 
al Refining Co., S.W.2d 830. 
W.Va. In suit for appointment of a 
receiver for an insolvent debtor, costs 
and expenses, including reasonable at- 
torney’s fees, may be decreed by the 
court appointing the receiver, and shall 
be paid out of the fund or property 
within the custody of the court, and 
take precedence over all other liens 
thereon.—C. H. Sprague & Son v. Price 
Hill Colliery Co., 10 S.H.2d 574; Moran 
v. Leecony Smokeless Coal Co., 10 8.H. 


2d 578. 
§ 618 
Ill.App. Where receiver collected 
gross sum of $13,078.39 and total ex- 
pense of receivership including the 


payment of $4,000 on account of fees 
of receiver and his counsel was $11,- 
218.44, and, during period between 
date of last current account and date 


of receiver’; final account and report, 
receiver collected $3,075.61, denying 
receiver’s petition for allowance of 


fees to himself and his attorney for 
services rendered from date of last 
current account to date of final ac- 
count was improper since receiver was 
entitled to allowance for himself and 
his attorney of reasonable fees, but 
in determining what was reasonable 
compensation, the court could consider 
the allowances theretofore made, as 
well as net amount of assets of re- 
pecans Io) eae Deh y. Wilk Clarke & 
Co; #33 .H.2d 646, 309 ll.App. 579. 
The amount of compensation of 
receivers rests in the sound discretion 
of the trial court, and unless there has 
been an abuse of discretion, the amount 
of compensation determined by the trial 
court will not be disturbed on appeal.— 
Liberty Royalties Corporation vy. Watts, 
106 P.2d 798. 


Trial court did not abuse its discre- 
tion in fixing the compensation for re- 
ceiver of corporation at $3,500 per an- 
num.—Liberty Royalties Corporation v. 
Watts, 106 P.2d 798. 


Pa.Com.Pl, Where it was _ testified 
that receiver bank official had under- 
taken to carry on business to protect 
family of owner, who was also former 
president of bank, making loan on re- 
ceivership certificate; had reported ex- 
cellent prospects for disposing of the 
property providing it was kept up, but 
such offer faded, and supplemented by 


§ 620 é 
Where Appellate Divi- 
sion had reduced prior order of Su- 
preme Court at Special Term making 
an allowance of $4,000 to receiver’s 


N.Y.App.Div. 


attorney to $2,500, and it appeared 
that excess had not been refunded by 
attorney to receiver and no reason 
had been assigned by receiver for his 
failure to obtain the repayment, no 
additional allowance should have been 
made to receiver or his attorney.— 
Ferguson vy. Ferguson, 27 N.Y.8.2d 
149, 262 App.Div. 701. 
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C.C.A.W.Va. Auowances of compen- 
sation for receiver and for his attor- 
ney -rest in the sound discretion of 
the trial judge—Wyant v. U. S. Fi- 
delity & Guaranty Co., 116 F.2d 83. 

Where property in hands of receiver 
was bought by bondholder for $2,650 
and sold by him for $7,000, which rep- 
resented reasonable value of the prop- 
erty, and the sum of $1,862.52 in cash 
which was in hands of receiver was 
insufficient to pay all costs and allow- 
ances, allowance of $850 to receiver 
who gave much time to his duties which 
were troublesome and detailed and who 
actually received only $692 under plan 
of pro rata distribution of the $1,862.- 
52, and allowance of $569 to receiver’s 
attorney whose services were in almost 
constant demand in controversies aris- 
ing during the receivership, and who 
actually received only $463, did not 
constitute an abuse of  discretion.— 
Wyant vy. U.S. Fidelity & Guaranty Co., 
116. F.2d 83. 

Pa.Com.Pl. Where a receiver served 
for a year and a half spending five or 
six hours daily at the plant and per- 
forming all executive duties, and his 
conduct of the business resulted in 
a profit, $4,000.00 is a fair and proper 
compensation for his services.—Seip v. 
DeLong Furniture Co., 33 Berks 153. 

Tex.Civ.App. All of the material 
facts and circumstances of the particu- 
lar case are to be considered in fixing 
fees and salaries in ‘receivership pro- 
ceedings.—_U. S. vy. Admiral Refining 
Co., 146 S.W.2d 830. 

In fixing fees and salaries in receiv- 
ership proceedings, the considerations 
that should be controlling are value 
of property, practical benefits derived 
from receiver’s efforts, and attention, 
time, labor, and skill needed or ex- 
pended in ‘proper performance of du- 
ties imposed, and their value measured 
by common business standards and the 
degree of activity, integrity, and dis- 
patch with which the work of the re- 
ceivership was conducted.—vU. S. vy. Ad- 
miral Refining Co., 146 S.W.2d 830. 

The measures to be weighed in fix- 
ing attorney’s fees in receivership pro- 
ceedings are, to a large extent, the 
Same which are considered in fixing re- 
ceiver’s fees, and in fixing the allow- 
ances to either the governing principle 
is that compensation so allowed should 
be measured by reasonable value of 
services rendered.—U. S. v. Admiral 
Refining Co., 146 S.W.2d 830. 

Allowances made to receiver and at- 
torneys were unwarranted by services 
rendered where total amount allowed 
to each was calculated on a mouthly 
basis extending over a period of ap- 
proximately 42 montlis at a monthly 
rate of $250 to receiver, $100 to two at- 
torneys and $25 to another attorney, 
plant was not operated and no at- 
tempt to operate it was made other 
than under a 2 months’ lease, receiver- 
ship continued in an inactive status 
after the first 12 months and litiga- 
tion growing out of the receivership 
had practically been concluded during 
the first 12 months.—U. S. v. Admiral 
Refining Co., 146 S.W.2d 830. 

Tex.Civ.App. Orainariy, allowances 
of fees and salaries in receivership 
proceedings are within sound discre- 
tion of trial court and are presuimp 


_ receiver 


Where. 
gross sum of $13,078.39 and total ex- 


IlL.App. 


pense of receivership including the 
payment of $4,000 on account of fees 
of receiver and his counsel was $11,- 
218.44, and, during period between 
date of last current account and date 
of receiver’s final account and report, 
receiver collected $3,075.61, denying 
receiver’s petition for allowance of 
fees to himself and his attorney for 
services rendered from date otf last 
current account to date of final ac- 
count was improper since receiver was 
entitled to allowance for himself and 
his attorney of reasonable fees, but 
in determining what was reasonable 
compensation, the court could consider 
the allowances theretofore made, as 
well as net amount of assets of re- 
ceivership.—Caward v. Wilk Clarke & 
Co., 33 N.E.2d 646, 309 IllApp. 579. 
636 


Del. The purpose of an ancillary re- 
ceivership is to assist in carrying out 
purpose of the court at the place of 
domicile.—Brill v. Southerland, 14 A, 
2d 408. 

639 


§ 

N.Y.Sup. The rights of a foreign re- 
ceiver are recognized in New York by 
eomity, and such a receiver may sue 
In New York courts.—Gerdes y. Rey- 
nolds, 28 N.Y.8.2d 622. 

§ 699 

Del. A bond hinding obligors to 
eomply with all orders of the court of 
chancery relating to payment of costs 
of a receiver and cost and “expense” 
of temporary and permanent receiver- 
ships, if receivership should be made 
permanent, was not merely a “cost 
bond” to secure payment of statutory 
costs of register in chancery, but em- 
braced allowances and fees to receivers 
and counsel, since the word ‘expense” 
means not only an actual expenditure, 
outlay, or disbursement of money, but 
also obligations therefor, and included 
in broad significance of word are rea- 
sonable charges and incurrences neces- 
sary for proper functioning of receiv- 
ership. Reyv.Code 1935, § 5352.—Brill 
y. Southerland, 14 A.2d 408. 

W here appointment in Delaware of 
a receiver of a Delaware corporation, 
which had no property in the sfate, 
was sought solely to obtain appoint- 
ment of an ancillary receiver in New 
Jersey, so that suit against corpora- 
tion in New Jersey could be defend- 
ed, in the successful defense of which 
suit lay the sole possibility of creat- 
ing a tund from which expense of re- 
ceivership could be paid, party at 
whose instance Delaware receiver Was 
appointed and who executed cost bond 
as principal could not contend that al- 
lowances to Delaware receiver, to New 
Jersey ancillary receiver, and to solici- 
tors for receiver and ancillary receiv- 
er were not “expenses of the receiver- 
ship.” Rey.Code 1915, § 3884.—Brill 
vy. Southerland, 14 A.2d 408. 

Generally, the court has a large dis- 
cretion in appointing receivers, and 
where appointment is conditioned on 
complainant's giving a bond, obligor 
in such bond is liable thereon.—Brill 
y. Southerland, 14 A.2d 408. 

Where corporation adjudicated bank- 
rupt in West Virginia brought suit in 
New Jersey and recovered assets trans- 
ferred to a Delaware corporation, re- 
ceiver of Delaware corporation, who 
was denied payment of receivership 
expenses out of property claimed by it, 
and awarded to bankrupt corporation, 
was justified in refusal to apply to 
West Virginia court for compensation 
for himself and his counsel, and such 
refusal did not affect obligation of sure- 
ty on cost bond filed in receivership 
proceedings.—Brill y. Southerland, 14 
A.2d 408, 

Ill.App. Where court ordered credi- 
tors to file claims at office of receiver at 
a designated address and employees of 
receiver at named address informed 
ereditors that receiver might be found 
at his own office at another address at 
which creditors presented claims to re- 
epiver who acknowledged receipt of 


collected 


% 
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Clatine® in his own handwriting during 
business hours, receiver waived portion — 
of the order designating the receiver’s 
office as place for filing claims, and re- 
ceiver and his surety were liable for 
receiver’s inadvertent neglect to present 
claims for payment in receivership pro- 
ceedings, Smith-Hurd Stats. ¢, 32, 

157.89.—People, for Use of Commercial 
Nat. Bank & Trust Co. of Peoria, v. 
Furey, 29 N.H.2d Pak 306 Ill.App. 607. 


Del. Where appointment in Dela- 
ware of a temporary receiver for a Del- 
aware corporation was sought solely 
for purpose of obtaining appointment 
of an ancillary receiver in New Jer- 
sey to defend suit against Delaware 
corporation in that state, a decision of 
New Jersey court depriving Delaware 
corporation of all property and assets 
claimed by it, and disallowing claim 
of Delaware receiver and his counsel 
for payment out of assets claimed by 
Delaware corporation, was not “res 
judicata’ of suit by Delaware receiy- 
er to recover costs and expenses of re- 
ceivership from stockholder signing 
cost bond, as principal, and the surety 
Pere Far a8 v. Southerland, 14 A.2d 

Del. A receiver of an insolvent Del- 
aware corporation was entitled to re- 
cover receivership. expenses, where 
there was no property out of which 
they could be paid, from stockholder 
executing cost bond, as principal, and 
her surety, without notice to another 
stockholder who joined in a bill for the 
appointment of a receiver, but who did 
not join in the cost bond.—Brill vy. 
Southerland, 14 A.2d 408. 


RECEIVING STOLEN GOODS 


§1 

Conn, The essential elements of the 
offense of ‘‘receiving stolen goods” are 
that property was stolen, that it was 
received by accused with knowledge 
that it was stolen, that it was con- 
ecealed within meaning of law, and that 
it was received and concealed by ac- 
cused with a felonious intent. Gen.St. 
1930, § 6116.—State v. Newman, 17 A. 
2d 774, 127 Conn. 398. 

La. If dettendants knew, before or 
at time when they received scrap iron, 
that it had been stolen, the crime of 
receiving or possessing stolen property 
was not committed until property was 
received by the defendants.—State v. 
Blotner, 1 So.2d 74, 197 La. 192. 


§ 2 
Ala. Defendant charged with offense 
of receiving and concealing stolen prop- 
erty must be shown to have had con- 
trol over the property for an appre- 
ciable moment of time. Code 1928, 
4912.—Milam vy. State, 198 So. 863, 34 
Ala. 814, denying certiorari 198 So. 
860, 29 Ala.App. 494 


§ 18 

Ky. Guilty knowledge is an essen- 
tial element in prosecution for “re- 
ceiving stolen property’? and must be 
proved on the trial, but may be shown 
by circumstances. Ky.St. § 1199. 
Blusinsky v. Commonwealth, 144 S.W. 
2d 10388, 284 Ky. 395. 

Tex.Cr.App. Where defendant was 
charged with receiving and concealing 
stolen property, which consisted ot 
rings, guilty knowledge by defendant 
that rings had been acquired by theft, 
at the time he received and concealed 
them, was a necessary element of of- 


fense.—Thames y. State, 143 S.W.2d 
606. 

§ 37 
Ky. An indictment which charged 


accused with having received stolen 
property was not defective because it 
failed to charge that the taking of the 
property by the theft was against the 
will or without consent of owner of 
the property. Ky.St. § 1199.—Blusin- 
sky v. Commonwealth, 144 S.W.2d 
1038, 284 Ky. 395. 

Ky. An indictment for receiving sto- 
len goods need not specifically allege 
that original taking was without the 
eonsent, or against will, of owner. Ky. 
Stag 1 1199.—Gossett_v. Commonwealth, 
145 S.W.2d 10638, 284 Ky. 766. 


8 66 4 


Tex.Cr.App. In proaeeationt for re- 
ceiving and concealing stolen pipe, it 
was not necessary to validity of indict. 
ment to fully deseribe the pipe and 
give the name by which it was com 
monly known,—Jowers vy. State, 145 


W.2d 593. i 
47 : 4 


§ 1 
Tex.Cr.App. Where there was no anh 
dence that defendant stole rings, and 
grand jury was unable from its investi- 
gation to determine who did, and coul 
not charge name of party from whos 
defendant received rings, indictment ea 
properly alleged that defendant re 
ceived rings trom _a party unknown te 
the grand jury.—Haynes v. ead 14: 
S.W.2d 617. 
§ 53 


Cal.App. In prosecution for recei 
ing stolen goods, it was immaterial 
that goods were stolen by and tha 
defendant received them from one 
dividual rather than from such indiv 
ual and another as alleged in the in- 
formation, since all that the statute re- — 
quires in such regard is proof that th 
goods were stolen and that the accus 
received them knowing the same t 
have been stolen. Pen.Code, § 
People v. Murray, 108 P.2d 748. 

Ky. Guilty knowledge is an essential 
element in prosecution for rece 
stolen property’? and must be proved 
on the trial, but may be shown by ci - 
cumstances. Ky.St. § 1199.—Blusinsky 
v. Commonwealth, 144 §.wW.2d 1038, 284 
Ky. 395. 

Tex.Cr.App. There was no ore 
ance’’ between allegation of indictment 
for receiving stolen property that de- 
fendant received property from one of 

two joint thieves thereof and proof 5 
testimony of other thief, who was 
carrying property at time and too 
from defendant money received there- 
for, that both thieves delivered proper- 
ty ‘to Hea —Coltey y. State, 143 

S.W.2d 59 

Tex.Cr. an Where indictment a 
receiving and concealing stolen goods 
does not go into minute deseription ©: 
the stolen article, the state may never 


identify the missing article, and state’s 
act in so doing does not constitut 
“variance” from the indictment.—Jow- 
ers v. State, 145 S.W.2d 593. 
Tex.Cr.App. In prosecution 
knowingly receiving and concealing 
stolen lubricating oil and grease, proo. 
that the property belonged to petrole . 
um company, but that husband and 
wife looked after it, and that it was 
in care, custody and control of wife, 
was not at variance with allegation 
that the property was that of wife—_ 
Robinson y. State, 148 S.W.2d 1115. 


§ 66 
Ala. Guilty kuowledge of person’ 
charged with statutory offense of re- 
ceiving and concealing stolen property | 


may be inferred from facts and cir- 
cumstances, in the absence of proof of — 
actual knowledge. Code 1928, § 4912. 


—Milam y, State, 198 So. 868, 240 Ala. 
314, denying certiorari 198 So. 860, 29 
Ala-App. 494, ; 

Cal.App. Under Penal Code section — 
providing that if property is purchased 
from a person under 18 years of age 
it shall be presumptive evidence that 
the property was stolen, a dealer in 
secondhand merchandise who deals with 
the minor in the sale of stolen property 
does so at his own risk, and has the 
burden, when the sale is challenged, of 
proving a-reasonable inquiry of sel- 
ler’s right of sale. Pen.Code, §§ 496, 
496bb, subds, 2, 3—People v. Scerman 
111 P.2d 457. 

Ky. Possession of 
wire placed burden on 
proving rightful ownership. 
1199 —Gossett v. Commonwealth, 
S.W.2d 10638, 284 Ky. 766. 

Tex. Cr.App. In prosecution for re- 
ceiving and concealing stolen personal- 
ty wherein the witness accounted for 
property found on defendant’s land, 
and it was not shown that defendant 
knew it was there, it was not in- 
cumbent upon defendant to explain 


stolen fencing 
possessor of 
Ky.St. § 
145 


Br a8) 66 . 

- ~why stolen property was found on his 
Eo mreimices.—Dixon vy. State, 144 S.W.2d 
by a's 


Ort 


Tex.Cr.App. In trial for receiving 
and eeceatine stolen shoes, it was 
incumbent on state to prove beyond 
reasonable doubt that shoes were stolen 
and that defendant, knowing that they 


e so acquired, received or con- 
Py nied them.—Schwartz v. State, 149 


— S.W.2d 96. 


§ 73 : 
a.Super. In prosecution for recelv- 
8 Selon, merchandise, testimony re- 
lating to accused’s failure and inability 
to disclose where he had acquired cer- 
tain merchandise found in his BtOre, 
which according to testimony of the 
‘state’s witness resembled merchandise 
‘witness had stolen and_ sold to ae 

cused, was admissible—Commonwea 
vy. Zimmerman, 17 A.2d 714, 143 Pa. 


were stolen by same person 
time and transactions of sale were had 
t approximately same time, and de- 
fendant did not deny having had rings, 
and owner thereof tesfified, without ob- 
jection, that rings were stolen.—Thames 


v. State, 143 S.W.2d 606. 
; 89 


 €.C.A.Mo. Evidence that prosecuting 
witness was robbed of numerous arti- 
eles of jewelry in Texas, and that such 
stolen property was found about 20 
hours later in an automobile in_ St. 
‘Louis county, Mo., in which defendant 
and two other men were riding, was 
sufficient to support finding that prop- 
erty was stolen and that it was im- 
mediately transported in interstate 
-- ecommerce to point where it was found, 
so as to support conviction for trans- 
portation of stolen property in inter- 
state commerce. 18 U.S.C.A. 415.— 
Russell vy. U. S., 119 F.2d 686. — 
Evidence that jewelry stolen in Tex- 
as was in part of automobile occupied 
solely by defendant at time automobile 
was sighted in Missouri, that defendant 
-_ placed a covering over rear window 
when he knew officers were pursuing 
automobile in an attempt to halt it 
while occupants were endeavoring to 
escape, that a pistol was in open view 
in place in rear of automobile where 
defendant alone could reach it, and 
that defendant fled from ambulance 
after automobile had overturned, suf- 
ficiently established transportation of 
stolen property by defendant, so as to 
authorize conviction for transportation 
of stolen property in interstate com- 
merce. 18 U.S.C.A. § 415.—Russell v. 
U. S., 119 F.2d 686. f 
_  Ala.App. Evidence held sufficient to 
: support conviction of buying, receiving, 
concealing, or aiding in concealing, 
stolen money.—Martin v. State, 200 So. 
575. 
Cal.App. Evidence was sufficient to 
sustain conviction for receiving stolen 
goods, Pen.Code, § 496.—People  v. 
Murray, 108 P.2d 748. 


Where information alleged that type- 
writers were stolen by two individuals 
and that defendant feloniously and for 
his own gain and to prevent the owner 
from again possessing his personal 
property received’ the typewriters 
knowing the same to have been stolen, 
evidence was sufficient to prove allega- 
tion that defendant received the goods 
for his own gain and to prevent the 
owner from again possessing the same. 
Pen.Code, § 496.—People v. Murray, 108 


> 
i) 


P.2d 748. 
Cal.App. Where accused, who was 
employed by pawn shop, purchased 


stolen wrist watch from a minor whom 
accused did not know and who fur- 
nished note purporting to give minor, 
under a fictitious name, authority to 
sell watch for mother, which note was 
signed under fictitious name, and ac- 
cused made no attempt to ascertain 
whether names were names of actual 
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RECEI 
persons or minor’s right of sale, and 
accused filled out form required by 
statute describing fictitious person as 
the seller, evidence warranted convic- 
tion of receiving stolen property. 
Pen.Code, §§ 496, 496bb, subds, 2, 3.— 
People v. Seerman, 111 P.2d 457. 

Ky. Hvidence sustained conviction 
of receiving stolen fencing wire. Ky. 
St. § 1199.—Gossett y. Commonwealth, 
145 S.W.2d 1068, 284 Ky. 766 


Neb. Hvidence held sufficient to sup- 
port conviction of receiving stolen 
prebertyegornell y. State, 294 N.W. 

N.Y.App.Div. The conscious exclu- 


Sive possession of goods recently stol- 
en, if unexplained or falsely explained, 
permits inference that possession is 
guilty and is sufficient to sustain con- 
viction of criminally receiving stolen 
property.—People v. Berger, 23 N.Y.S. 
2d 739, 260 App.Div. 687. 4 
Evidence of defendant’s possession of 
recently stolen goods and inconsistent 
explanations thereof held to authorize 
conviction of criminally receiving stol- 
en property.—People v. Berger, 23 N.Y. 
8.2d 739, 260 App.Div. 687. 
Okl.Cr.App. Conflicting evidence, in- 
cluding testimony of police officers as 
to search of accused’s wife’s automo- 
bile and finding of chickens in pack- 
age therein, sustained conviction for 
receiving stolen property consisting of 
ce chickens.—Camp y. State, 104~P.2d 


Ok1.Cr.App. Evidence sustained con- 
viction for crime of receiving stolen 
Bs i ane vy. State, 115 P.2d 
258. 


Tex.Cr.App. Evidence was _ insuffi- 


cient to sustain conviction for receiving ' 


and concealing stolen sheep, knowing 
the sheep to have’ been stolen. Wright 
v. State, 143 S.W.2d 394. 


Tex.Cr.App. Evidence that defendant 
on three or four occasions acted with 
companion in attempting to dispose of 
stolen rings, and that he was acting 
with companion when companion swal- 
lowed rings in presence of officers, sup- 
ported conviction of receiving and con- 


cealing stolen property.—Haynes vy. 
State, 143 S.W.2d 617. 
Tex.Cr.App. Hvidence held to au- 


thorize conviction of receiving and con- 
cealing stolen property of the value of 
more than $50.—Jowers v. State, 145 


S.W.2d 593. 
Tex.Cr.App. The fact that certain 
property was stolen from automobile 


and that accused was subsequently 
found in possession thereof would be 
sufficient to justify his conviction for 
theft, but would not justify his con- 
viction for receiving stolen property 
from alleged thief, and concealing it— 
Patterson y. State, 146 S.W.2a 993. 

Tex.Cr.App. Where accused purchas- 
ed stolen grease cups, faucets and pipes 
taken from a cotton gin from boys 
who were not likely to own such equip- 
ment and requested sellers to break 
up the alleged stolen property, evi- 
dence was sufficient to warrant convic- 
tion of knowingly receiving stolen 
property, since the changing of the 
appearance of the property by break- 
ing it up so that the owners would not 
likely be able to recognize it when 
they saw it was in effect tantamount 
to ‘‘concealment”.—Pieratt y. State, 146 
S.W.2d 997. 


Tex.Cr.App. Testimony of a police- 
man that accused told him that he re- 
ceived $250 of stolen money and that 
accused had hidden it was insufficient 
to sustain conviction of receiving and 
concealing stolen property.—Scott vy. 
State, 148 S.W.2d 418. 


Tex.Cr.App. In prosecution for know- 
ingly receiving and concealing lubricat- 
ing oil and grease which had _ been 
stolen from warehouse, proof that oil 
stolen was valued at more than $50, 
and that all the stolen oil was de- 
livered to accused, sustained convic- 
tion of a felony, though only a portion 
was recovered and could be identified 
as that taken from warehouse, since 
jury could infer receipt of whole 
from possession of a_part.—Robinson 
v. State, 148 S.W.2d 1115. 


Sane 


cles of jewelry in Texas, and that such 
stolen property was found about 20 
hours later in an automobile in St. 
Louis county, Mo., in which defendant 
and two other men were riding, was- 
sufficient to support finding that prop- 
erty was stolen and that it was im- 
mediately transported in interstate 
commerce to point where it was found, 
so as to support conviction for trans- 
portation of stolen property in inter- 
state commerce. 18 U.S.C.A. § 415.— 
Russell v. U. S., 119 F.2d 686. 

Ohio App. In prosecution for receiv- 
ing stolen property, evidence was suffi- 
cient to show that the property in 
question was in fact stolen.—State v. 
Sweet, 36 N.E.2d 13. 


§ 92 
_Ky. Guilty knowledge is an essen- 
tial element in prosecution for “re- 
ceiving stolen property” and must be 
proved on the trial, but may be shown 
by circumstances. Ky.St. § 1199.—Blu- 


sinsky v. Commonwealth, 144 S.W.2d 
1038, 284 Ky. 395. | : 
Pa.O.&T. On motions in arrest of 


judgment and for a new trial by a de- 
fendant who had been convicted on a 
charge of receiving stolen goods, know- 
ing them to have been stolen, the evi- 
dence indicated, inter alia: that the 
defendant and another man had yari- 
ous conversations relative to the sale 
of some cigars to a third party; that 
the defendant rented a truck, and re- 
ceived the cigars from the other man 
who with two unknown men, brought 
them in a car to an agreed upon meet- 
ing place; that the defendant hauled 
the cigars to the store of the third par- 
ty and asked $260 for them although 
their wholesale price would have been 
$345; that the cartons containing the 
cigars were mutilated in that all names 
on them had been scratched off; and 
that the cigars were identified as stolen 
property. Held, that the jury had suf- 
ficient evidence to find that the de- 
fendant received the goods knowing 
them to be stolen; the motions must, 
therefore, be overruled.—Commonwealth 
vy. Jones, 50 Dauph. 336. 

The jury may infer, from circum- 
stances tending to show knowledge on 
the part of a defendant, that he knew 
that the goods he was buying were 
stolen, but in order to find him guilty 
of an offense charged they must be 
satisfied beyond a reasonable doubt. 
that he knew they were stolen. It is 
not sufficient for them to find that the 
defendant should have suspected they 
were stolen.—Commonwealth y. Jones, 
50 Dauph. 336. 


Tex.Cr.App, Evidence warranted 
conviction for receiving and concealing 
stolen rings, as against contention that 
evidence was insufficient to show that 
defendant knew that rings were stolen. 
—Thames vy. State, 143: S.W.2d 606 


§ 97 

Ala.App. Whether accused was guil- 
ty of buying, receiving or concealing 
a stolen ox was for jury. Code 1928, 
§§ 4905, 4912—Wasden y. State, 198 
So. 260, certiorari denied 198 So. 261. 

Fla. In prosecution for buying, re- 
ceiving and aiding in the concealment 
of an automobile motor knowing that 
it had been stolen, disputes and con- 
flicts in the testimony presented merely 
jury questions to be settled by it 
under appropriate instructions.—Bryan 
v. State, 3 So.2d 509. 

Ky. Whether stolen property was 
received with guilty knowledge on the 
part of accused so as. to authorize his 
conviction for “receiving stolen prop- 
erty’ was for jury. Ky.St.. § 1199.— 
Blusinsky v. Commonwealth, 144 S.W. 
2d 1038, 284 Ky. 395. 


N.C. Evidence that two persons 
stole cigarettes from boxcar and hid 
them and on following day sold ciga- 
rettes to defendant’s brother-in-law 
who in turn sold cigarettes to defend- 
ant, presented question for jury as to 
whether. defendant was guilty of re- 
pelvuaat cigarettes knowing them _ to 
have been feloniously stolen, CS. -§ 


_ roborated was not error where accused 


pir 
t cor- 


testified and supplied the necessary 
evidence corroborating testimony of the 
state’s witnesses.—Pieratt vy. State, 146 
S.W.2d 997. 


§ 110 

Fla. Under statute relating to pun- 
ishment of one receiving stolen goods, 
trial court had duty to require jury to 
fix value of property stolen in event 
of conviction, since under the statute 
if the larceny is a misdemeanor, a first 
offender has the right after conviction 
to make restitution and thereby re- 
duce his offense from a felony to a 
misdemeanor. Comp.Gen.Laws 1927, § 
7240. Vaughn v. State, 2 So.2d 122. 


- 112 
_ Cal.App. In prosecution for receiv- 
ing stolen goods, verdict, ‘‘we the 


jury, find’ defendant ‘guilty of crime 
of felony, to-wit, receiving stolen prop- 
erty as charged in the information’’, 
necessarily included an implied affirma- 
tive finding on each of the elements of 
crime as defined by statute and as al- 
leged in the information. Pen.Code, § 
496.—People v. Murray, 108 P.2d 748. 

N.C. Where defendant was charged 
with larceny of cigarettes, and in an- 
other count with receiving cigarettes 
knowing them to have been _ stolen, 
verdict finding defendant guilty of re- 
ceiving, without alluding to indictment 
or using language to show a conviction 
of the offense charged therein, was in- 
sufficient to support judgment. C.S. § 
4250.—State v. Cannon, 11 §.H.2d 301, 
218 N.C. 466. 


8 116 

Ala. Under statute, the offenses of 
larceny and of buying, receiving and 
eoncealing stolen property are punish- 
able alike. Code 1928, §§ 4905, 4912.— 
Milam v. State, 198 So. 863, 240 Ala. 
314, denying certiorari 198 So. 860, 29 
Ala.App. 494. 

Under statute relating to offense of 
buying, receiving and concealing stolen 
property, the person who conceals or 
aids the thief in concealment of stolen 
property is equally guilty with person 
who first feloniously takes the prop- 
erty. Code 1928, § 4912.—Milam vy. 
State, 198 So. 863, 240 Ala. 314, deny- 
ing certiorari 198 So. 860, 29 Ala.App, 
494, 

Ala.App. Accused who was convicted 
of buying, receiving or concealing a 
stolen ox, which was described as “an 
animal of the cow kind,’ was subject 
to punishment prescribed for grand 
larceny. Code 1928, §§ 4905, 4912.— 
Wasden v. State, 198 So. 260, cer- 
tiorari denied 198 So. 261. 

Neb. In _ prosecution for receiving 
stolen property, consisting of truck 
tire, with tube and attached wheel, 
worth $41.75, purchased by defendant 
at his store from two youths, who 
told defendant that they had stolen 
property, sentence to state penitentiary 
for four years on verdict of conviction 
held excessive by two years:—Cornell 
v. State, 294 N.W. 851. 


RECORDS 


§1 

Cal. For entry or record of publie 
officer’s official acts to be “public rec- 
ord”, it is not necessary that such 
record be expressly required by law 
to be kept, but it is sufficient if it be 
necessary or convenient to diseharge 
of official duty.—People v. Shaw, 112 
P.2d 241, 17 Cal.2d 778, prior opinion 
107 P.2d 59. 


2 

C.C.A.Pa. he statutes are for 
protection, not for punishment, and 
their interpretation should be to help 
their beneficiaries and not, as in the 
eriminal law, tempered with mercy 
toward those they strike down.—In re 
Brownsville Brewing Co., 117 F.2d 463. 


Colo. The purpose of the statute re- 


lating to receiving-books and indices 


cer i ‘t ¥ operty co 
rey! e noted therein is to furnis! 
a ready and generally convenient means 
of reference to the matters contained in 
the books of record. ’35 C.S.A. e@. 45, 
§§ 84, 85.—People, to Use of Federal 
Land Bank of Wichita, Wichita, Kan., 
v. Ginn, 106 P.2d 479. 

28 


§ 

In. A record cannot be changed to 
state that a certain action was taken 
which in fact was not taken, and can- 
not be amended on uncertain parol tes- 
timony.—People ex rel, Toman vy, Chi- 
cago Heights Terminal Transfer R. Co., 
32 N.H.2d 161, 375 Ill. 590. 

La. A document offering to sell roy- 
alty interest ‘‘upon perfection of title 
defects now being straightened out’, 
at a price of $30 per acre base, was 
accepted by offeree’s recordation there- 
of, and offeror could maintain action 
for specific performance on _ perfection 
of title, but could not maintain action 
to have the document removed from 
conveyance records. Rev.Civ.Code, art. 
2462, as amended.—Cerami y. Haas, 
197 So. 752,195 La. 1048. 


§ 34 

La. Persons contracting to sell land 
had no right to proceed by mandamus 
or summary process to ‘compel pur- 
chaser and recorder of conveyances to 
cancel contract from conveyance record 
without first bringing ordinary suit to 
annul contract.—State ex rel. Hymel’s 
Heirs v. Johness, Inc., 198 So. 890, 196 
La. 159. 

A summary proceeding or proceeding 
by mandamus is not available to cancel 
or annul contract for sale of real es- 
tate-——State ex rel. Hymel’s Heirs v. 
Johness, Inc., 198 So. 890, 196 La, 159. 

La. Where the rights of third par- 
ties are affected, the reinscription of a 
mortgage after ten years from date of 
original inscription takes rank only 
from date of reinscription and it is 
the mandatory duty of the recorder of 
mortgages on the application of a sec- 
ondary mortgage creditor or the other 
interested party, to cancel such mort- 
gage insofar as it affects the appli- 
cant’s rights. Rev.Civ.Code, art. 3369; 
Act No. 87 of 1843; Rev.St. § 2239.— 
State ex rel. Pickett v. Bullock, 2 So. 
2d 209, 197 La. 776. 

Where senior mortgage was not re- 
inscribed within ten years from date 
of original inscription, secondary mort- 
gage creditors were entitled to have 
the senior mortgage canceled from rec- 
ord, as against contention of senior 
mortgage creditors that in view of fact 
that mortgage debtor had applied to 
mortgage commissioner to stay fore- 
elosure proceeding and that mortgage 
debtor was in receivership the seconda- 
ry mortgage creditors were relegated 
to an opposition to receiver’s account 
when finally filed at which time rank 


of creditors could be determined. Rev. 
Civ.Code, art. 3369; Act No. 87 of 
1843; Rev.St. 2239.—State ex rel. 


Pickett v. Bulloek, 2 So.2d 209, 197 La. 
776. 


Mich. Where foreclosure sale under 
a mortgage on a farm located in ad- 
joining counties was conducted as pro- 
vided by statute, and separate bids 
were received for the portion of land 
in each county, and separate deeds 
were issued and each deed was de- 
posited in office of register of deeds for 
county in which the particular land 
was located, and mortgagor redeemed 
that part of land located in one county, 
and there was no evidence that redemp- 
tion price was less than fair market 
value of land redeemed, mortgagees 
could not maintain a suit against mort- 
gagor to remove from record the ree- 
ord of redemption which was recorded 
in office of register of deeds in county 
wherein redeemed land was located. 
Comp.Laws 1915, § 14959; Comp.Laws 
1929, § 14433, and § 14435, as amended 
by Pub.Acts 1937, No. 62.—Heimer- 
dinger v. Heimerdinger, 299 N.W. 844. 
299 Mich, 149. ae 


Cal.App. Pager teers notice” by 
record or registration was unknown to 
the common law, and is matter of stat- 
utory origin and in absence of statute 


of Am 
ssn Vv 


v. Universal 
408. Lees Pe 
A plaintiff seeking to establish t: 
in oil royalties and to establi 
title to royalties which pla 
claimed to have purchased from p 
to whom the United States had i 
a prospecting permit, was char, 
with ‘notice’ that the various tra 
fers of interests in permit pr 
were of record in land office, th: 
was discovered, that wells were plac 
in production, that leases base 
production were granted, that ro 
were paid, and that an association w 
organized to manage property — 
which the permit property was a 
Oil Land Leasing Act, 
181 et seq.—Arnold vy. 4 
Land Co., 114 P.2d 408. : et 
App.D.C. Recordation gives ‘| 
structive notice” only to those persor 
bound to take notice thereof.—Mille 
Schwinn. -Inc., 1ISkE2d 743. ee 
App.D.C. A primary purpose for r 
cording an instrument is to give n 
tice of its existence to those about to 
deal with the property involve 
such persons are protected by, and 
charged with, notice of the recorde 
instrument, but the purpose in mo: 
cases is not to inform those vieh oat 
ing interests of events purportedly af 
fecting their property and to cha 
them with such knowledge.—You 
Howard, 120 F.2d 712. ee 
A recordation operates prospective 
not retrospectively.—Young v. H 
120), E20. 712. ; te 
The recording of an in 
ment, reading of which would re 
the existence of fraud or put reader | 
inquiry, is notice to entire world of 
eontents of instrument including bo 
residents. and nonresidents—Hay v. 
Denver Sav. Bank, 295 N.W. 176. — 
Ky. The proper recordation of 
deed is notice to every one of its ex 
istence.—Whitaker v. Whitaker, 150 S. 
W.2d 899, 286 Ky. 282. ; 
La.App. Persons without 
knowledge of registered i 


Credit Ass’n vy. Horn, 199 So. 430. 

Minn. Persons dealing with prope 
ty are bound to know what record di 
closes concerning it.—Conner vy. Cal 
well, 294 N.W. 650. 

Tex.Civ.App. 
ment, not proved or acknowledged 
as to entitle it to registration, will, n 
constitute constructive notice theteot anime 
ty of Abilene y. Fryar, 143 my) 

The filing or recording of instrument 
in violation of express statutory pro- 
hibition will not constitute construc- — 
tive notice thereof.—City of Abilene v. | 


Fryar, 143 S.W.2d 654. S 
§ 33 - 
Ala. Where no i:inpeachment proceed- 


ing has been instituted against a sheriff, 
public or quasi public reeords kept 
as official records by the sheriff, al- 
though such records might be material 
evidence against sheriff, cannot be im- 
pounded in the absence of statute so 
authorizing or an order of court hay- 
ing jurisdiction to determine the issue 
presented in a pending cause.— Watford 
v. Lawson, 199 So. 692, 240 Ala. 468. 


§ 39 
La.App. Although the clerk of court 
is ex officio recorder, records of the 
recorder’s office are not ‘court records” 


within. statute providing that the 4 
judge may. direct the clerk of court to mM 
produce any record belonging to the 


y 
ry 


yy 


39 


files or records of the court in order 
- that it may be used in evidence and 
that it shall not be necessary for the 
clerk to make a copy of the record un- 
less the case is appealed to the Supreme 
Court. Act No. 43 of 1870, Ex.Sess., §§ 
ae reereon vy. Graham, 199 So. 
439. 
"Under statute providing that the 

judge may direct the clerk of court to 
- produce any record, paper, or docu- 
ment belonging to the files or records 
of the court in order that it may be 
used in evidence and that it shall not 
be necessary for the clerk to make a 


tify it with the case, and the records 
0 not become competent evidence in 
‘ase when simply offered by reference. 
Act No. 43 of 1870, Ex.Sess., §§ 1, 2.— 
Ylenderson v. Graham, 199 So. 489. 
In petitory action involving claims to 
land, instruments and records, which 
were necessary to substantiate plain- 
iffs’ case and were offered in evidence 
y reference with leave to substitute 
copies and were not physically pro- 
duced and filed, were not properly in 
he record and should not have been 
considered by the trial judge in render- 
ng judgment. Act No. 43 of 1870, Bx. 
Sess., §§ 1, 2.—Henderson v. Graham, 
199 So, 439. 
he § 40 
Ala, In absence of a statute to the 
contrary, the public generally have no 
absolute right of access to or inspec- 
tion of records other than judicial 
records, and one who demands that 
ight can properly be required to show 
that he has an interest in the document 
which is sought, and that the inspec- 
tion is for a legitimate purpose.—Hol- 
-combe y. State ex rel. Chandler, 200 
So, 739, 240 Ala. 590. 
The custodian of official documents 
is a “trustee” for the public and for 
individuals showing a right of inspec- 
tion, and though he may and should 
preserve them against impertinent in- 
Tusion, he should allow ready access 
o those who have an interest in them 
and claim access for the purpose of 
promoting or protecting that interest. 
- —Holeombe y. State ex rel, Chandler, 
200 So. 739, 240 Ala. 590. 
. If a document furnishes evidence or 
information relative to any action or 
proceeding which a party is qualified 
to bring, or may be called on to de- 
fend, whether actually pending or not, 
the party is entitled to inspect the 
document, and it is not necessary that 
the interest be private, capable of sus- 
taining a suit or defense on the per- 
sonal behalf of the party desiring in- 
spection, but he has the right of in- 
spection whenever by reason of his 
relation to the common interest he may 
act in such a suit as the representative 
of a common or public right.—Hol- 
combe vy, State ex rel. Chandler, 200 
So. 739, 240 Ala. 590. 
x: The publie generally have the right 
of a reasonable and free examination 
3 of public records required by law to 
r be kept by public officials, except where 
the purpose is purely speculative or 
from idle curiosity, or unduly interferes 
or hinders the discharge of an officer’s 
duties—Holeombe y. State ex rel. 
Chandler, 200 So. 739, 240 Ala. 590. 
In the absence of a statute, the pub- 
‘ lisher or editor of a newspaper has 
the right to inspect public records to 
acquire material for the purposes of his 
a business of selling news, but that right 
; does not extend to the records of a 
t divorce case.—Holeombe y. State ex rel. 
Chandler, 200 So. 739, 240 Ala. 590. 
j Under statutes providing for the in- 
_ spection of public records, the pub- 
_ jisher of a newspaper or a reporter 
is entitled to inspection for the pur- 
oses of his business to the same ex- 
ent that the right of inspection ig 
given to the public by the statutes.— 
Holeombe y. State ex rel. Chandler, 
200 So. 789, 240 Ala. 590. 

The publisher of a newspaper has a 
“public interest” entitling him or his 
duly accredited representatives to in- 


be} 


ed 
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spect public records and, on denial, to’ 


invoke the aid of a court by writ of 
mandamus to compel the public of- 
ficial involved to allow a reasonable in- 
spection of the public records in his 
charge so that the publisher may dis- 
seminate correct information therefrom 
to the public interest thus served.— 
Holcombe vy. State ex rel. Chandler, 200 
So. 739, 240 Ala. 590. 

Ark. Public access to an_ audit of 
records of county sheriff and collector 
relating to collection and disposal, of 
tax money was_not to be denied on 
ground that audit had been used be- 
fore grand jury as basis for prepar- 
ing an indictment for embezzlement, 
since audit was a “public record.”’— 
Collins v. State, 143 S.W.2d 1, 200 Ark, 
1027. 

Miss. If sheriff who resigned several 
weeks before return day of execution 
delivered execution to successor on re- 
signing, there was presumption that 
successor gave him a receipt, as re- 
quired by statute, and judgment credi- 
tor who moved to recover damages for 
failure of former sheriff and his suc- 
cessor to return execution according to 
its command could have obtained an in- 
spection of receipt in hands of former 
sheriff or could have had an inspection 
of public records in sheriff's office to 
ascertain facts which records are pre- 
sumed to disclose. Code 1930, §§ 744, 
3317, 3323.—W. T. Rawleigh Co. v. Hes- 
ter, 200 So. 250. 

Miss. At common law, there was no 
general or public right to inspect and 
make copies of public land records, and 
one seeking to do so had to possess 
some special interest in such records.— 
LOeany ie Mississippi Abstract Co., 200 
So. 716. 


The public poliey of Mississippi to 
encourage small holdings in fee, equal- 
ity among heirs, activity of sales and 
freedom of transfers of realty requires 
that the common-law rule as to right 
to inspect and make copies of public 
land records be liberalized if the pub- 
lic is to be charged with notice of 
such records. Code i930, § 350.—Logan 
y. Mississippi Abstract Co., 200 So. 716. 

Under statute regarding inspection 
of records of the office of the chan- 
cery clerk, an abstract corporation 
chartered to own, use, make and keep 
a full set of abstract books and records 
by which to make and compile ab- 
stracts of title and ownership maps 
covering realty in the state of Mis- 
sissippi, and in connection therewith 
to make copies of public records by 
all means and devices, had the right 
to examine and make _ photographic 
copies of records of Coahoma county, 
notwithstanding that it had no special 
interest in the records. Code 1930, § 
350.—Logan v. Mississippi Abstract Co., 
200 So. 716. 

Under statute providing that chan- 
cery clerk shall show to any person in- 
quiring for it where any record in his 
office can be found and shall allow 
him to make any “copy’’, note or mem- 
orandum he desires to make of it, 
where use of electric photographic ma- 
chine would not increase fire hazard 
and would not damage books and was 
not disagreeable to persons in whose 
proximity it was operated, and would 
not interfere unduly with use of rec- 
ords by public, or with clerk in dis- 
charge of duties and would not ma- 
terially lessen compensation of clerk, 
abstract company was entitled to use 
photographic machine operated by elec- 
tricity in the office where the records 
were situated to make copies of the 
records, since the word “copy” includes 
photographic copy. Code 1930, § 350.— 
Logan v. Mississippi Abstract Co., 200 
So. 716. 

N.Y.Sup. Where truck of city de- 
partment of sanitation allegedly backed 
into lamppost causing it to fall upon 
plaintiff who did not see accident, 
plaintiff's application to inspect rec- 
ords, papers, and documents in depart- 
ment of sanitation to enable him to 
prepare for trial could not be denied on 
ground that description of papers and 
documents sought to be inspected was 
not sufficiently definite. New York 


-v, Carey, 22 N. 
361 ? 


City Charter 1936, § 894.—Birenb 
¥.8.2d 722, 175 2 

Provision of New York City charter 
regarding inspection of city records 
should be liberally construed in favor 
of the right of inspection by taxpayers. 
New York City Charter 1936. § 894.— 
Birenbaum vy. Carey, 22 N.Y.S.2d 722, 
175 Mise. 351. 

Where truck of city department of 
sanitation allegedly backed into lamp- 
post causing it to fall upon plaintiff 
who did not see accident, plaintiff was 
entitled to inspect records, documents, 


‘and papers in department of sanitation 


to enable him to prepare for trial of 
case, but was not entitled to inspect 
papers prepared by counsel or specifi- 
cally and solely prepared for counsel 
for use in action or proceeding in 
which city was a party. New York 
City Charter 1936, § 894.—Birenbaum 
wee 22 N.Y.S.2d 722, 175 Misc. 


§ 42 

Ala. The jury roll and jury box are 
not “public records’ subject to inspec- 
tion by members of the public, but are 
matters which the statutes and rules 
ot public policy require to be kept 
secret for the use of the jury commis- 
sion and its clerk and cannot be pro- 
duced in evidence except on the order 
of the court. Gen.Acts 1939, p. 90, § 
18.—Wilson v. Brows 1 So.2d 914. 


§ 

N.C. In proceeding for registration 
of’ title to land, evidence warranted 
submission of issue as to location of 
grant under which defendants claimed. 
C.S. § 2377 et seq.—Perry v. Morgan, 
14 S.B.2d 46, 219 N.C. 377. 

In proceeding for registration of ti- 
tle to land, evidence was sufficient for 
jury on question as to whether the 
locus in quo was not navigable and 
therefore subject to entry and grant. 
C.S. §§ 2377 et seq., 7540.—Perry v. 
Morgan, 14 §.H.2d 46, 219 N.C. 377. 


§ 54 

Miss. The object of statute provid- 
ing that a lost, stolen or destroyed 
record shall not constitute ‘“construc- 
tive notice’ longer than three years 
from the loss, theft or destruction 
thereof unless within that time the in- 
strument is again placed on record 
or proceedings commenced to perfect 
the record is to restore constructive 
notice. Code 1930, § 2346—Vanland- 
ingham vy. Meridian Creek Drainage 
Dist., 2 So.2d 591. 


: § 55 

Miss. A proceeding to restore lost 
records respecting organization of a 
drainage district under statute provid- 
ing that a lost, stolen or destroyed rec- 
ord shall not constitute constructive 
notice longer than three years from 
the loss, theft or destruction thereof 
unless within that time the instrument 
is again placed on record or procced- 
ings commenced to perfect record nei- 
ther validated nor invalidated de- 
stroyed records. Code 1930, § 2346.— 
Vanlandingham y. Meridian Creek 
Drainage Dist., 2 So.2d 591. 

: 66 

Ind.App. Ordinarily, lost papers, 
such as instructions, may be substi- 
tuted by proper procedure 
court.—Keeshin Motor Express Co. vy. 
Glassman, 32 N.E.2d 122. 


§ 97 
Ill. Under statute making it a crime 
for any “public officer, or any person 


whatsoever”, to deface or falsify any — 


public record, defendants need not be 
officials to come within statute, since 
use of words “or any person whatso- 
ever” following designated officers in- 
dicates that offense is not confined to 
public officials. Smith-Hurd Stats. ec. 
38, § 401.—People v. Ulrich, 34 N.E.2d 
393, 376 Ill. 461. 
§ 98 

Iu. The cards kept by supervisor of 
town with reference to poor relief con- 
stituted “official records’? within stat- 
ute prohibiting falsification of official 
records, as against contention that 
cards were not such records because 
statute did not require keeping of pau- 
per accounts on cards where cards by 


, ©) 23 


in trial. 


Na" Ne ‘ oe +! 24 
constituted the method 

) ch accounts of expenditures of 
emergency relief funds of town were 
‘kept and such cards were kept under 
supervision of supervisor, Smith- 
Hurd Stats. c. 23, §§ 393, 394; c. 38, § 
40Ls cs) LOT 8§.16, 20,524, 25:3). ¢, 0139, 
103.—People v. Reiter, 85 N.H.2d 
364, 377 Ill. 27, 

That medical bills for services ren- 
dered to paupers in town were not pre- 
sented for some years after they were 
incurred did not affect liability of 
town to pay them and they could not 
be said to be for that reason bills for 
which town was not liable, on issue 
whether town supervisor and physi- 
cian sending bills for services could be 
convicted of falsifying records of office 
of town supervisor. Smith-Hurd Stats. 
Crp2osy she 893.1394 F se. ys8y, $5404 « ch 107, 
§§ 15, 20, 24, 25; c¢. 139, § 103.—Peo- 
ple v. Reiter, 35 N.E.2d 364, 377 Ill. 


In determining whether town super- 
visor and physician rendering bills for 
services rendered to paupers could be 


convicted of falsifying records, that re- - 


cipients of medical services did not ask 
supervisor for aid did not affect va- 
lidity of claims against town where 
physician before rendering services 
asked supervisor to ‘“O. K.” them and 
supervisor did so and agreed to pay 
for services if physician could not col- 
lect from recipients, and recipients ad- 
mitted that they could not pay for 
services received. Smith-Hurd Stats. 
ce. 38, § 401; c. 107, §§ 15, 20, 24, 25.— 
Peon v. Reiter, 35 N.H.2d 364, 377 


Town supervisor and _ physician 
whose bills for medical services ren- 
dered to paupers were paid by town 
could not be convicted of falsifying 
records because record made by super- 
visor did not identify the ills as old 
bills, where bills presented by physi- 
cian were for balance due and indicat- 
ed that they were not current bills and 
alleged dereliction at most amounted 
to an irregularity. Smith-Hurd Stats. 


ce. 38, § 401; c. 107, §§ 15, 20, 24, 25.— 
Paar v. Reiter, 35 N.E.2d 364, 377 


A town supervisor could not be con- 
victed of falsifying records with ref- 
erence to payment of bills for medical 
services rendered by physician to pau- 
pers because there was no investiga- 


tion, where cases involved were emer-— 


gency ones and supervisor testified 
that he knew that recipients of services 
were unable to pay and there was 
nothing in statute in force at time of 
rendering such services requiring an 
investigation. Smith-Hurd Stats. ¢. 
38, § 401; ¢. 107, §§ 15, 20, 24, 25.— 
People v. Reiter, 35 N.W.2d 364, 377 
TZ 7: 
102 


§ 

Til. An indictment charging falsifica- 
tion of records belonging to supervisor 
of town was not deficient for failure to 
allege that particular papers falsified 
were public records, since statute re- 
quires only that they belong to “any 
public office within this state’ which 
was comprehended within allegation of 
indictment ‘which said disbursing or- 
der then and there belonged to the of- 
fice of the supervisor of said town of 
Centreville’. Smith-Hurd Stats. c. 38, 
§ 401.—People v. Ulrich, 34 N.E.2d 393, 
376 Ill. 461. 

§ 103 


Ill. Evidence failed to sustain con- 
viction of falsifying a town disbursing 
order issued to a dentist, claimed to be 
for dental work rendered to a poor per- 
son receiving relief from town, and of 
entering the order upon a relief card 
earrying the account of such poor per- 
son. Smith-Hurd Stats. c. 38, § 401.— 
People yv. Ulrich, 34 N.E.2d 393, 376 
Tll. 461. 

Iu. In prosecution for falsifying rec- 
ords of office of town supervisor in 
payment of bills for medical services 
rendered to paupers, question pro- 
pounded to one of investigators for the 
state whether there was a uniform sys- 
tem in administration of relief in state 
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by local units relative to employment of 


case workers and their duties as pre- 
scribed by state Emergency Relief 


‘Commission was objectionable where at 


time involved an overseer of the poor 
was not required to follow rules laid 
down by commission in administration 


of relief. Smith-Hurd Stats. ¢. 23, §§ 
393, 394: .¢..88,:§$.401: c..107) $815, 
20,. 24, 225. 9e.e 139 103.—People v. 


§ 
Reiter, 35 N.B.2d 364, 377 Ill. 27. 


REFERENCES 


§ 10 
_ Cal.App. Where no long account was 
involved in transaction, there was no 
a hoy. to direct referee to hear and 
decide the whole issue. Code Ciy.Proe. 
§ 639, subd. 1.—Dunner y. Hooyer, 111 
P.2d 737. 

Mo. The court should look to the 
pleadings in determining the propriety 
of a reference and must assume that 
testimony on accounts and issues in- 
volved will take the fullest latitude 
embraced within the pleadings. Rev. 
St.1939, § 1142, Mo.St.Ann, § 976, p. 
1249.—Hancock v. State Highway 
Commission, 149 S.W.2d 823. 

N.C. A plea in bar will repel a mo- 
tion for compulsory reference, and no 
order of reference should be entered 
until the issue of fact raised by the 
plea is first determined, except when 
such plea extends to the whole cause 
of action, so as to defeat it absolutely 
and entirely. C.S, § 573.—Grimes_ v. 
Beauford County, 10 S.H.2d 640. 218 
N.C, 164. 

To defeat a reference, a plea in bar 
must be such that, if found in favor 
of the pleader, it will operate to bar 
the entire cause of action and put an 
end to the case, leaving nothing further 
to be determined, and it must be a 
plea that denies the plaintiff’s right 
to maintain the action, and which, if 
established, will destroy the action. C. 
S. § 573—Grimes v. Beaufort County, 
10 S.H.2d 640, ae N.C, 164. 

11 

C.C.A.8.C. The appointment of an 
auditor in an action at law for goods 
sold and delivered, involving a counter- 
claim. and many items of cross account 
between the parties, is entirely proper 
under certain conditions.—Sutton vy. 
Johnson Cotton Co., 114 F.2d 302. 

Mo. In action by sheriff and the 
surety on his official bond against 
county for a declaratery judgment that 
they were not liable to county for 
repayment of certain moneys which 
county claimed were illegally paid, 
wherein county filed a counterclaim for 
reimbursement, trial court did not err 
in ordering a reference, where county’s 
counterclaim was purely a legal one, 
being in the nature of indebitatus as- 
sumpsit and maintainable as such, and 
it did not appear that the parties were 
in substantial agreement as to the 
items of the account, and the account 
was long and involved.—Maxwell v. 
Andrew County, 146 S.W.2d 621. 

Mo. Where determination of loss 
from alleged breach of contract re- 
quired comparison between estimated 
reasonable unit labor cost using quali- 
fied men, with actual cost using: men 
furnished by labor agency, as well as 
a consideration of technical graphs, 
and evidence pertaining to rental cost 
of machinery, insurance premiums 
paid, cost of fuel, etc., the cause was 
one for a compulsory reference under 
statute permitting court to direct @ 
reference where the trial of an issue 
of fact requires the examination of a 
long account. Rev.St.1939, § 1142, Mo. 
St.Ann. § 976, 1249.—Hancock vy. 
State aHeeway sommission, 149 S.W. 
2d 823. 


Mo.App. Where petition charged that 
during five-year period filling station 
operator had purchased from _ petrole- 
um company for resale more than 230,- 
000 gallons of gasoline, and answer 
contained a general denial and a plea 
that company had paid operator all it 
ever owed him, cause was properly re- 
ferred, since it appeared from the 
pleadings that trial would involve a 
long account of debits and credits. 


eh i 
be es § 67 
Mo.St.Ann, § 976, p, 1249.—Minter v. — 
Mid-Continent Petroleum Corporation, 
147 S.W.2d 120. aaa Sl 

N.C. Where attorney sought to re-_ 
cover compensation for services ren- 
dered in a number of different trans- 
actions, and his cause of action re- — 
quired consideration of a long account, 
order of reference was proper. CS, 
§ 573.—Grimes v. Beaufort County, 10 _ 
S.H.2d 640, 218 N.C. 164. wags 


ee te 


§ 12 GSS eg 
N.J.Sup. Suit wy building contrac- — 
tor’s assignee against owner of build- 
ing to recover balance of contract price 
was properly sent to a referee under th 
statute providing that all actions in 
which matters of account are in con- 
troversy may by rule be referred to 
some competent person or persons as 
referee or referees to state and report — 
an account between the parties and — 
the amount that may be due from either | 
party to the other. N.J.S.A. 2:27-178. 
—Rogers Ebert Co. v. Century Cons 
Co., 15 A.2d 94, 125 N.J.L. 125. ae 
3 


sane would not be made on the plead 
ings, but issue would be referred to an 
official referee for trial unless applica- 
tion were resubmitted on stipulation 
regarding facts with respect to the in 
sanity adjudication. Civil Practice Act, 
§ 1295; Public Officers Law, § 305 : 
Mental Hygiene Law, § 74.—Sullivan — 
vy. Whitney, 25 Neen 173. eae. 


N.Y.App.Div. Whether  defendan 
corporation was doing business withi 
the state of New York so as to k bad 
amenable to the service of process 
could not properly be resolved on affi- — 
davits on motion to vacate service of 
summons, but a reference, at which a | 
full and adequate presentation of the 
testimony could be had, should be or- 
dered to aid the court in determining 
the factual issue—Rubinstein v. Bou- 
ard, 28 N.Y.S.2d 403, 262 App.Div. 
835, modifying 28 N.Y.S.2d 264, 176 
Mise. 680. re 


§ 39 iva 

N.Y.Sup. Where nonresident defend 
ant denied ownership of property lev- 
ied upon as basis for obtaining juris- 
diction through service by publication 
and plaintiff required testimony of de- 
fendant, who was in switzerland, on 


mined upon a reference, since testimo- 
ny of defendant could not be obtained | 
on such a reference, which is a pre-- 
liminary motion separate and apart ~ 
from a trial. Civil Practice Act, § 309; 
§ 917, as amended by Laws 1940, « | 
625, § 8—Dalinda v. Abegg, 29 N.Y.S. — 
2d 5. gk ee 
§ 49 tae 
Mo.App. The court may of its own ~ 
motion order a reference. Mo.St.Ann, § 
976, p. 1249.—Minter v. Mid-Continent — 
Petroleum PO EROF aOR 147 S.W.2d 120. © 
50 


Mo.App. A referee may be appoint- 
ed on oral motion without formality. — 
Mo.St.Ann, §§ 976, p. 1249.—Minter vy. ~ 
Mid-Continent Petroleum Corporation, 
147 S.W.2d J 

Whether cause should have been re- 
ferred would be determined by the na- 
ture and scope of the pleadings, Mo.St. 
Ann. § 976, p. 1249.—Minter v. Mid- 
Continent Petroleum Corporation, 147 
S.W.2d 120. 


§ 57 

Mo.App. Facts developed on hearing 
before referee, and showing that cause 
should not have been referred, could 
not be considered in determining 
whether court committed error in re- 
ferring the cause. Mo.St.Ann. § 976, p. 
1249.—Minter y. Mid-Continent Petrole- 
um Corporation, 147 S.W.2d 120. 


§ 67 
Mo. Defendant which, so far as ree- 
ord revealed, did not challenge ref- 
erence as violation of right to trial by 
jury until immediately before taking 
of evidence by the referee could not 


the objection should have been made 
to the court itself at time case was 
ed. Revy.St.1939, § 1142, Mo.St. 


and materials, where construction com- 
pany filed no answer, but entered 
a general appearance before referee to 
hom were referred matters raised by 
- owner’s answer, proceeded before ref- 
- eree on the merits, and failed to de- 


5 ae § 80 
_N.Y.Sup. The provision of Judiciary 
Law that a judge shall not sit in de- 
- cision of a cause to which he is a party 
or in which he is interested applies to 
a referee. Judiciary Law, § 15.—Moers 
")v. Gilbert, 25 N.Y.S.2d 114, 175 Misc. 
ose 


* 
af 


' § 86 
Cal.App. Notice before appointment 
a referee is not necessary, since the 
atute provides for no formal notice 
of a hearing before a referee. Code 
Proc. § 639.—Baumann y. Harri- 

115 P.2d 530. 
et § 97 ; 
_N.Y.App.Div. Where referee, prior to 
ing of report, requested that defend- 
ants consent to fixing of his fees in 
excess of those to which he was legal- 
ly entitled, and referee notified at- 
-torneys for defendants of assignment 
to a bank of his fee before any fee 
was due, referee disqualified himself 
from continuing to act as referee and 
would be removed at instance of de- 
fendants, though defendants ( 
moving for his disqualification until 
after his decision was published, where 
reason for delay was that it was neces- 
sary to have defendants’ attorney of 
record pass upon the situation and 
he was not immediately available. 
; 'ivil Practice Act, § 1545.—Miles Lab- 
oratories v. American Pharmaceutical 
Co., 24 N.Y.S.2d 405, 261 App.Div. 108. 
- N.Y.Sup. Proof that attorneys for 
respective parties had reached an agree- 
ment concerning referee’s fees prior to 
rendition of his report would not dis- 
4 qualify referee to act, where it appeared 
* that referee knew nothing about agree- 
ment and that he was in no way a par- 
ty thereto. Judiciar 
Moers v. Gilbert, 25 
BeMase? 733.” 

- Where referee becomes disqualified to 
act by becoming a party to the litiga- 
tion or by becoming interested in its 
- outcome, the effect thereof is to deprive 
referee of jurisdiction, and whole pro- 
ceeding before him is void. Judiciary 
Law, § 15.—Moers v. Gilbert, 25 N.Y.S. 
2d 114, 175 Misc. 733. 

If a referee has become disqualified 
' to act by becoming a party to the 
litigation or by becoming interested in 
its outcome, consent of parties cannot 
overcome disqualification. Judiciary 
Law, § 15.—Moers v. Gilbert, 25 N.Y.S. 
2d 114, 175 Mise. 733. 

The provision in judgment settled 
by referee that plaintiff recover of de- 
fendants $2,000, referee’s fees, did not 
disqualify referee for interest in the 
cause or as being a party thereto, where 
it appeared that referee had had no 
discussion with anyone concerning his 
compensation, either before or after 
his report was filed. Judiciary Law, § 
15.—Moers v. Gilbert, 25 N.Y.S.2d 114, 
175 Mise. 733. 


99 

N.Y.App.Div. Where referee, prior to 
filing of report, requested that defend- 
ants consent to fixing of his fees in 
excess of those to which he was legal- 
ly entitled, and referee notified attor- 
neys for defendants of assignment to 
a bank of his fee before any fee was 


Law, 


§ 15.— 
.Y.8.2d 114, 175 


effectively object at that time, sinee 


‘ 7 
* 


_REFE 


due, referee disqualified himself from 


continuing to act as referee and would 
be removed at instance of defendants, 
though defendants delayed moving for 
his disqualification until after his de- 
cision was published, where reason for 
delay was that it was necessary to have 
defendants’ attorney of record pass up- 
on the situation and he was not im- 
mediately available. Civil Practice Act, 
§ 1545.—Miles Laboratories v. Ameri- 
can Pharmaceutical Co., 24 N.Y.8.2d 
405, 261 App.Div. 108. F 

Where a referee places the parties 
to a controversy in position of having 
either to grant or refuse his applica- 
tion for fees in excess of those to 
which he is legally entitled, referee 
will be removed at the instance of the 
party refusing his request. Civil Prac- 
tiee Act, § 1545.—Miles Laboratories vy. 
American Pharmaceutical Co., 24 N.Y. 
S.2d 405, 261 App.Div. 108. 

03 


§ 1 

Me. Referees appointed under a rule 
of superior court, by agreement of the 
parties, act judicially, but they are not 
the court, and they. constitute a special 
tribunal of parties’ own choosing, 
whose report must be accepted by court 
before any judgment can be rendered 
Lean en hth v. Stanley, 15 A.2d 


Me. The parties to action may not 
by agreement empower referee to de- 
termine issues not covered by plead- 
ings.—Ford v. Inhabitants of Town of 
Whitefield, 15 A.2d 857. 

Parties to action cannot by agree- 
ment confer jurisdiction on referee to 
determine any matter which may arise 
between them.—Ford v. Inhabitants of 
Town of Whitefield, 15 A.2d 857. 


N.Y. The parties to a proceeding to 
review determination of board of trus- 
tees of police pension fund of city of 
Yonkers denying application of widow 
of deceased policeman for a pension did 
not “waive” any limitation imposed by 
law upon questions which might be 
considered by referee in reviewing 
board’s decision, by joining and sub- 
mitting to the referee questions which 
otherwise the board alone would have 
had power to determine. Civil Practice 
Act, § 1283 et seq.; Loc.Laws 1931, p. 
197.—Newbrand v. City of Yonkers, 33 
N.E.2d 75, 285 N.Y. 164, modifying 21 
N.Y.S.2d 70, 259 App.Div. 1089, mo- 
toe denied, 31 N.H.2d 204, 284 N.Y. 


N.Y.App.Div. A referee, though he 
was appointed to hear and determine 
issues, had no power to fix allowances 
to any of the parties or attorneys 
where referee’s statutory fee was 
waived by stipulation and it was 
agreed that the court should fix rea- 
sonable compensation for his services, 
since the fixation of that fee thus be- 
came subject to suggestions to be 
made to the court by the parties and 
their attorneys—Chemical Bank & 
Trust Co. v. Williams, 26 N.Y.S.2d 
682, 261 App.Div. 581. 


§ 104 

N.Y. In proceeding to review deter- 
mination of board of trustees of police 
pension fund of city denying pension to 
widow of deceased policeman, wherein 
parties submitted to referee controver- 
sy arising from rejection by board of 
trustees of the widow’s claim on rehear- 
ing, though the rehearing was held and 
controversy arose after order of refer- 
ence was entered, any irregularity -or 
defect in manner in which issues were 
brought before the referee for determi- 
nation was “waived” by the parties. 
Civil Practice Act, § 1283 et seq.; Loe. 
Laws 1931, p. 197.—Newbrand_ v. City 
of Yonkers, 33 N.H.2d 75, 285 N.Y. 164, 
modifying 21 N.Y.S.2d 70, 259 App. 
Div. 1089, motion denied 31 N.H.2d 
204, 284 N.Y. 737. 

N.Y.App.Div. In action by common 
stockholder of dissolved foreign corpo- 
ration to recover value of stock on 
ground that dissolution and transfer of 
assets to domestic corporation was in 
fraud of her rights, where matter was 
sent to a referee to take and state an 
account, the only question properly be- 
fore referee was value of corporation 
at time of transfer and the worth of 


stockholder’s re 
tian Herald Corporati 
372, 261 App.Div. 115. 

ae a, ‘7g 216%) 


N.J. In action against owner of 
building and construction company to 
recover under contract to furnish labor 
and materials, where construction com- 
pany filed no answer, but entered a 
general appearance before referee to 
whom were referred matters raised by 
owner’s answer, proceeded before ref- 
eree on the merits, and failed to de- 
mand a jury trial during term at 
which referee’s report was filed, con- 
struction company thereby ‘“waivyed’’ 
error, if any, in referring the case to a 
referee over company’s dissent to the 
reference. N.J.S.A. 2:27-178, 2:27-179. 
—Rogers-Hbert Co. v. Century Const. 
Co., 18 A.2d 8, 126 N.J.L. 68, affirming 
15 A.2d 94, 125 N.J.L. 125, 
§ 120 

Ga. Where erroneous rulings of 
auditor upon the pleadings had the 
effect of denying plaintiff the right of 
attempting to prove the major portions 
of his case, further proceedings before 
the auditor were nugatory.—Phillips 
Me Hightower, 10 S.H.2d 854, 190 Ga. 
785. 
Ill. App. Upon a re-reference to en- 
force terms and provisions of a final 
decree, new claims by way of set-off 
or counterclaim are properly dis- 
allowed.—Walker v. Walker, 30 N.E.2d 
109, 307 Il.App. 121, transferred 26 
N-E2d 1I7 373 W339: 

Me. The court alone, not referee, 
has authority to allow_amendment of 
declaration—tord yv. Inhabitants of 
Town of Whitefield, 15 A.2d 857. 


§ 128 
Me. Where evidence was received 
conditionally by referees, the party 


offering the evidence could not take 
exception to alleged erroneous exclu- 
sion thereof in the absence of a formal 
ruling excluding the evidence, and 
statement in referees’ report that a 
valid enforceable claim had not been 
established by a fair preponderance of 
the competent evidence could not be 
regarded as a rejection of any particu- 
lar evidence.—Brann y. City of Ells- 
worth, 19 A.2d 425. 
$2132) e4 
N.H. Referee did not abuse his dis- 
cretion in denying defendant’s. motion 
to strike certain portions of a witness’ 
testimony from the record, where no 
objection was made by the. defendant 
to the witness’ testimony until his 
direct examination had been completed 
in great detail—Wik vy. Sears, Roe- 
buck & Co., 15 A.2d 870. 


§ 135 
Cal.App. Where defendant stood on 
breach of contract and not on perform- 
ance thereof, taking of ‘account’ by 
referee was wholly unauthorized. Code 


Ciy.Proc. § 639, subd. 2.—Dunner vy. 
Hoover,. 111 P.2da 737: 
§ 164 


N.Y.App.Div. In making his decision 
a referee is required to comply with 
the requirements as to a decision by a 
court in a like case. Civil Practice Act, 
§ 440.—In re Special Franchise Assess- 
ments, Town of Lloyd, 1922, 1923, 1924, 
26_N.Y.8S.2d 425, 261 App.Div. 416. 

Findings of fact and conclusions of 
law said to have been made by the ref- 
eree could not be accepted as his where 
they were never signed or initialed by 
him before his death.—In re Special 
Franchise Assessments, Town of Lloyd, 
1922, 19238, 1924, 26 N.Y.S.2d 425, 261 
App.Div. 416. p 


In proceeding on relation of rail- 
way company against State Tax Com- 
mission to review franchise assess- 
ments in certain municipalities where 
matter was referred to referee who 
wrote and signed an opinion showing 
why he intended to grant respondents’ 
motions to dismiss the proceeding and 
stated that findings submitted by re- 
spondent had been passed upon, and 
record showed that referee apparently 
intended to make his own findings of 
fact and conclusions of law but never 
signed them, and that respondents’ pro- 
posed findings of fact and conclusions 
of law had been marked but never ini- 


ti wr 


J a a ie ee 
laled o by referee before his 
F ath, t was not sufficient to 
sustain order dismissing the proceed- 
ings. Civil Practice Act, §§ 440, 470; 
Tax Law, § 293-a.—In re Special Fran- 
chise Assessments, Town of Lloyd, 1922, 
eee 26 N.Y.S.2d 425, 261 App. 
iv. 


§ 170 

_Me. A stipulation of counsel for par- 
ties to action that, under pleadings, 
question whether plaintiff was entitled 
to recover on either express or implied 
eontract might be determined by ref- 
eree, did not authorize referee to pass 
on merits of case and make such find- 
ings as facts warranted regardless of 
pleadings.—_Ford y. Inhabitants of 
Town of Whitefield, 15 A.2d-857. 


172 

_Mass. Auditor’s finding that opera- 
tion of amendment to zoning ordinance 
of the City of New Bedford which 
changed a parcel of land from resi- 
dential to business district would not 
result in uniformity of regulations and 
restrictions for zones, districts or 
streets having substantially the same 
character, was warranted by subsidiary 
findings, including finding setting forth 
the character and use of various prop- 
erties in the vicinity of the parcel. 
G.L.(Ter.Ed.) c¢. 40, §§ 25-30B, as 
amended by St.1933, c. 269, St.1935, c. 
388, St.1938, ec. 133; Const. Amend. art. 
60.—Leahy v. Inspector of Buildings 
of City of New Bedford, 31 N.H.2d 
436, 308 Mass, 128. 

§ 184 

Ill.App. The conclusions of a master 
in chancery who heard the evidence 
concerning alleged pledge of wife’s 
stock by husband were entitled to great 
weight.—People ex rel. Nelson v. De- 
positors State Bank, 28 N.H.2d 825, 306 
Ill.App. 365. 

Mass. The ultimate findings of audi- 
tor in action for injuries sustained in 
automobile accident in New York that 
guest exercised due care, that injuries 
were caused solely by host’s negli- 
gence, and that guest was not guilty 
of contributory negligence imported 
findings of subsidiary facts sufficient 
to support such ultimate findings show- 
ing that accident happened in such a 
way even if different from that de- 
seribed by guest who was entitled to 
benefit, of implied and express find- 
ings.—Murphy v. Smith, 29 N.E.2d 726. 

Mass. An ultimate finding of auditor 
in action for injuries to policeman re- 
sulting from negligence in removing 
milk wagon with aid of a towing car, 
that policeman was in exercise of due 
care when accident happened, which 
finding did not purport to be based 


solely upon subsidiary findings of 
auditor, imported findings of sub- 
sidiary facts not necessarily incon- 


sistent with express subsidiary find- 
ings sufficient to support ultimate find- 
ings.—Runnells v. Cassidy, 29 N.E.2d 
732. 

The finding of auditor that police 
officer was in exercise of due care was 
not necessarily inconsistent with his 
having relied to some extent on defend- 
ant’s acting without negligence toward 
him in removing milk wagon from hole 
in street with aid of a towing car.— 
Runnells v. Cassidy, 29 N.E.2d 732. 

Mass. Where cases were consolidated 
for trial and referred to an auditor, 
who made subsidiary findings in detail 
and summarized the findings in each 
ease and upon them based his genera! 
findings in that particular case, but 
the subsidiary findings pertaining to 
each case were not inconsistent with 
each other nor with the conclusion 
reached by the auditor in that case, the 
findings ‘were required to be accepted 
as true, and no error was committed 
iby trial judge in finding the facts as 
stated in the report and in ordering 
judgment in each case in accordance 
with the general findings of the audi- 
tor.—Levovsky v. Horvitz, 30 N.H.2d 
411, 307 Mass. 475. 

Mass. In action against bank for 
loss sustained in connection with pur- 
chases and sales of securities in reli- 
‘ance upon .advice of bank’s president, 
court properly directed verdict for 
bank on count alleging deceit and 


Peele eK t 


REFERENCES 
fraudulent representations, where au- 
ditor found no evidence of any imtent 
to defraud plaintiff, of any false rep- 
resentations, or that damage suffered 
by plaintiff resulted from any act of 
bank or its agents.—Snow v. Mer- 
chants Nat. Bank of New Bedford, 35 
N.E.2d 213, 309 Mass. 354. 

Minn. If a reference be to report 
facts, the report has the effect of a 
Special verdict. Mason’s Minn.St.1927, § 
9319.—Ferech y. Hiller, 295 N.W. 504. 

N.Y.Sup. The effect of a referee’s de- 
cision is akin to that of the verdict of 
a jury before the entry of judgment 
thereon, and the judgment itself is the 
embodiment in legal procedure of the 
result of the decision.—In re National 
pUnery. Co., 26 N.Y.S.2d 370, 176 Mise. 


§ 185 t 

Mass. A_ general conclusion of an 
auditor and findings of fact that it im- 
ports, even if not necessarily incon- 
sistent with subsidiary facts, may be 
found by fact finding tribunal to have 
been met or overcome by subsidiary 
findings or evidence outside the report, 
warranting a finding contrary to the 
general conclusion or the findings of 
fact that it imports—Town of Lake- 
ville v. City of Cambridge, 30 N.E.2d 
266, 305 Mass, 256. 


§ 186 

Me. Facts found im reference under 

rule of court are final when supported 
by any evidence.—Bove v. Feroci, 17 
A.2d 148. 
- Mass. In aetions for damages, in- 
juries and death resulting from auto- 
mobile collision in Florida, the effect of 
auditor’s findings of fact being matter 
of ‘procedure’ is governed by the 
law of the forum.—Stiles v. Wright, 32 
N.H.2d 220, 308 Mass. 326. 

Mass. Where case was referred to an 
auditor whose findings of fact were to 
be final, and auditor filed a report and 
supplemental report, trial judge was 
bound to make a correct decision on 
facts found by auditor which in effect 
constituted a “case stated’, and hence 
plaintiff’s requests for rulings were im- 
material and were not required to be 
considered by Supreme Judicial Court 
on plaintiff's appeal—Old Mill Point 
ee v. Paine, 33 N.H.2d 257, 308 Mass. 

Mass. Ultimate findings of auditor, 
in action for injuries to pedestrian re- 
sulting from negligence of driver of 
truck which had blocked sidewalk and 
was rolling down grade toward street, 
that pedestrian was not contributorily 
negligent, which findings did not pur- 
port to be based solely on subsidiary 
findings, imported findings of sub- 
sidiary facts not necessarily incon- 
sistent with express subsidiary find- 
ings, sufficient to support the ultimate 
findings—Tagerman y. Railway Dx- 


press Agency, 83 N.H.2d 569, 3808 
Mass. 517. 
Mass. Where case was referred to 


auditor whose findings of fact were to 
be final, the auditor’s findings became 
a “case stated’’ and were binding upon 
the trial court if not inconsistent with 
each other or vitiated by any error of 
law apparent on the face of the report. 
G.L.(Ter.Ed.) ¢. 231, § 126—Galluzzi 
v. City of Beverly, 34 N.B.2d 492, 309 
Mass. 135. 

Mass. The trial judge and the Su- 
preme Judicial Court could draw per- 
missible inferences from facts stated 
in report of auditor whose fact find- 
ings the parties agreed should be final. 
G.L.(Ter.Ed.) ¢. 231, § 126.—Galluzzi v. 
City of Beverly, 34 N.H.2d 492, 309 


Mass. 135. 
§ 191 
Me. Where facts from which referees’ 
conclusions were drawn. were indis- 


putable, correctness of referees’ decision 
was a matter of law and an exception 
reserved to the acceptance of the report 
by the trial court was open for con- 
sideration by the law court.—City of 
Lewiston vy. All Maine Fair Ass’n, 21 
A.2d 625. 


§ 195 
The effect of evidence of 


Mass. an 
auditor’s report introduced at trial of 
case to jury is governed by the law of 


2d 726. , at 
An auditor’s ultimate findings in ac- — 
tion for injuries sustained in auto- 
mobile accident in New York that guest 
exercised due care and that there was — 
nothing she could have done in ad- 
dition to what she tried to do to pre- 
vent the accident, i 
were caused 


solely by host’s negli 


oe eae 
the forum.—Murphy v. Smith, 29 N.E. 


that her injuries 


gence, and that guest was not guilty of 


contributory negligence, constituted 


some “evidence” that guest was in ex- 


ercise of due care and was not guilty — 
of contributory negligence, where there a 


was nothing in record to show that — 
ultimate findings were based on errone- — 
ous view of the law of New York.— 
Murphy v. Smith, 29 N.H.2d 726.° — 

Mass. The affirmative y 
auditor that plaintiff was in exercise 
of due care tended to rebut any testi. 
mony to the contrary, and plaintiff wa: 
entitled to benefit of such finding a 


“evidence” to be weighed by jury even 
as against his own testimony.—Run- — 


nells vy. Cassidy, 29 N..2d 732. 18s 


Mass. 


where certain claims were submitted 10. 
auditor whose findings of fact were 


In statutory proceeding based 
on contract for construction of bridge, ft 


: 


finding of iM 


ear 


agreed to be final, auditor’s report was re 


evidence only of matters submitted to 
him, and his findings were not “res 
audieate as to matters not submitted — 
o him, 


2 


but submitted to a second ~ 


auditor whose findings of fact were 


not agreed to be final, 


N.E.2d 832. : 


Mass. An auditor’s general conclu- _ 


sion imports a finding of facts neces- — 


sary to support it where general con- 


clusion does not purport to be based 
solely upon subsidiary findings, but 
subsidiary findings necessarily incon- 
sistent with a general conclusion are 


G.L.(Ler.Ed.) — 
ec. 258, §§ 1, 2; ¢. 221, § 56—Colemam © 
Bros. Corporation vy. Commonwealth, 29 


ers 


superior to it and in such a situation 
the general conclusion has no evidential _ 


value.—Town. of: Lakeville y. City of 
Cambridge, 30 N.B.2d 266, 305 Mass 


The weight to be given by the trial oa: 


judge as trier of facts, to auditor’s 
general conclusion as evidence in con- — 


nection with all of the evidence, is a 


matter within the scope of the function — 
of the judge as the fact trier.—Town ~ 
of Lakeville v. City of Cambridge, 30 
N.E.2d 266, 305 Mass, 256. : ; 
Mass. In action ot pedestrian for — 
injuries sustained when struck by au- 
tomobile, where general findings 
auditor did 
solely upon the subsidiary findings 
and none of the subsidiary findings 
were necessarily inconsistent with the 
general findings, the general findings 
had evidential value when the auditor's 
report was introduced in evidence at 
the trial before jury. 
Fanning, 31 N.H.2d 536, 308 Mass. 162. 
Mass. The subsidiary and ultimate 
findings of auditor which were not so 
inconsistent that they could not stand 
together remained ‘evidence’ through- 
out the trial to be considered by jury 
together with other evidence.—Stiles v. 


of 
not purport to be based ~ 


Tookmanian vy. — 


Wright, 32 Beer 308 Mass. 326. 
9 . 


Mass. General or ultimate findings 
of an auditor, whose findings are not 
to be final, as well as his subsidiary 
findings, constitute “prima facie evi- 
dence” which retains its artificial legal 
force and compelling effect until evi- 
dence appears from within the report it- 
self or from without that warrants a 
finding to the contrary. G.L.(Ter.Hd.) 
ec. 221, § 56—Aromando y. Leach, 28 
N.E.2d 534. 

Mass. An auditor’s findings of fact 
are “prima facie evidence’’.—Russell v. 
Holland, 34 N.H.2d 668, 309 Mass. 187. 

Where auditor’s findings were not 
made final by the rule appointing him, 
but no evidence contradicting the au- 
ditor’s subsidiary finding of fact was 
introduced, the jury was required to 
accept as true the subsidiary finding.— 
Russell v.. Holland, 34 N.H.2d 668, 309 
Mass. 187. 


In action for damage to automobile 
where auditor’s findings were not 


made final by rule appointing him, the 


-jary was not obliged to accept the au- 
ditor’s general finding that the plain- 
tiff did not have a residence at place 
stated in application for registration 
of automobile and that automobile was 
not properly registered in her name 
with the mail address given on the 
application, where the subsidiary find- 
ings of the auditor warranted the 
drawing of contrary inferences as to 
such matters. G. L.(Ter.Ed.) c. 90, § 
—Russell v. Holland, 34 N.H.2d 668, 
09 Mass. 187 


= injuries to 
plaintiff when wheel of truck in which 
he was riding fell into a pit around a 
cellar window, grating over pit being 
loose, which truck was operated by 
aintiff’s fellow servant in employ of 
fendant, auditor’s finding that truck 
erator was negligent, which finding 
d not purport to be a mere conclu- 


wi outside the report tended to support 
general finding of negligence.—Lefieur 

Liberty Laundry Co., 35 N.H.2d 482, 
06 Mass. 618. 


jections to the report in accordance 
with court rule instead of allowing 
report to be confirmed. Rules of the 
Superior Court, rule 90.—Kolasinski v. 
aczkowski, 29 N.H.2d 747. 

A Hehe § 206 

Where case was referred to 


Old Mill Point Club v. Paine, 33 N.E. 
2d 257, 308 Mass. 505. 
Where case was referred to an audi- 
tor whose findings of fact were to be 
final, and auditor filed a report and 
supplemental report, and no motion to 
recommit report for correction of errors 
of law was filed by plaintiff, plaintiff’s 
objections to supplementary report had 


33 N.H.2d 257, 308 Mass. 505. 
Rye § 224 
Ga. The neglect of party, excepting 
to auditor’s report on matters of fact 
or on matters of law dependent on evi- 
dence, to set forth evidence necessary 
to be considered in passing on excep- 
tion or to point out portions of evidence 
relied on to support exception, is suf- 
ficient reason in equity case for refus- 
ing to approve exception of fact or 
_oyerrnling of exception of Jaw.—Hobbs 
vy. Houston, 9 §.H.2d 749, 190 Ga. 505. 
~ Ga. «an auditor’s report being prima 
facie correct, and burden being on one 
excepting thereto to show error, it is 
incumbent, upon him to set forth or at- 
tach evidence necessary to pass upon 
any exception of law or fact that re- 
quires consideration of evidence, or at 
least to point out location of such evi- 
dence in auditor’s report. Code 1933, 
§ 10-402—Brown y. Parks, 9 S.E.2d 
897, 190 Ga. 540. 
§ 254 


sy Me. Where exception was taken to 
. acceptance of referee’s reports in favor 
of plaintiffs in personal injury action, 
exceptant was bound to show that as a 
matter of law facts did not warrant 
award against him.—Wood y. Balzano, 
15 A.2d 188. 
§ 256 


hs Mass. Under court rule providing 
_ that a party shall have right to intro- 
duce evidence other than auditor’s re- 
port only as to issues upon which he 
or some other party, by writing, re- 
serves right to introduce such _ evi- 
dence, where after an auditor’s report 
in favor of defendant plaintiffs re- 
served their rights to introduce fur- 
ther evidence and defendant did not re- 
serve its right, defendant could not be 
deprived of the right to meet outside 
evidence introduced on part of the 
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plaintiffs. Superior Court Rules, rule 
88.—French vy. Jordan Marsh Co., 29 N. 
H.2d 706. 

§ 266 ave) 

Mass. Where cases were consolidated 
for trial and referred to an auditor, 
who made subsidiary findings in de- 
tail and summarized the findings in 
each case and upon them based his 
general findings in that particular case, 
but the subsidiary findings pertaining 
to each case were not inconsistent with 
each other nor with the conclusion 
reached by the auditor in that case, the 
findings were required to be accepted 
as true, and no error was committed 
by trial judge in finding the facts as 
stated in the report and in ordering 
judgment in each case in accordance 
with the general findings of the auditor. 
—Levovsky v. Horvitz, 30 N.H.2d 411. 
307 Mass. 475. 


§ 274 
Wash. The court may adopt por- 
tions of a referee’s report by reference 
and thereby make them the findings of 
the court, but the findings of the ref- 
eree will become findings of the court 
only to the extent that there appears 
a clear intention to make them such.— 
Thompson y. Short, 106 P.2d 720. 
§ 276 
Mass. Where case was referred to 
an auditor whose findings of fact were 
to be final, and auditor filed a report 
and supplemental report, denial of 
plaintift’s motions to discharge refer- 
ence and reject supplemental report 
rested in sound judicial discretion of 
trial judge.—Old Mill, Point Club y. 
Paine, 33 N.H.2d 257, 308 Mass. 505. 
Where case was referred to an audi- 
tor whose findings of fact were to be 
final, and auditor filed a report and 
supplemental report, denial of plain- 
tiff's motions to discharge reference 
and reject supplemental report was not 
an abuse of discretion where motions 
were not accompanied by affidavits and 
record did not show what evidence, if 
any, was presented to trial court.—Old 
Mill Point Club y. Paine, 33 N.H.2d 
257, 308 Mass. 505. 
§ 279 ; 
N.Y.App.Div. ‘to warrant setting 
aside referee’s report on ground that 
referee had disqualified himself from 
acting as referee or rendering any de- 
cision because of his application for 
fees in excess of those to which he is 
legally entitled, it is not necessary that 
actual corruption on part of a referee 
is shown, but it is sufficient to show 
indiscreet action from which improper 
inferences may be drawn. Civil Prac- 
tice Act, § 1545.—Miles Laboratories y. 
American Pharmaceutical Co., 24 N.Y. 
$.2d 405, 261 App.Div. 108. 


N.Y.Sup. The report of a_ referee 
should be set aside upon even slight 
proof of improper dealings between him 
and the successful side, provided such 
dealings are shown to have had a ten- 
dency, no matter haw remote, to in- 
fluence action of such referee in favor 
of such party. Judiciary Law, § 15.— 
Moers v. Gilbert, 25 N.Y.S.2d 114, 175 
Mise. 733. 

§ 281 

N.C. A final judgment confirming 
the report of a referee and overruling 
defendants’ exceptions thereto entered 
out of the county and out of the dis- 
trict and without notice or opportuni- 
ty to the defendant to be heard is con- 
trary to the usual course and practice 
in such cases, and will be set aside on 
motion duly made.—LEverett v. John- 
son, 14 S.H.2d 520, 219 N.C. 540. 


§ 302 

Mass. Where auditor’s report did not 
set forth the evidence and motions to 
recommit, setting forth no _ specific 
grounds were filed, but record did not 
indicate that a report of any part of 
the evidence had been requested, and 
the motions were not accompanied by 
affidavit purporting to set forth any 
instance in which it was contended that 
auditor’s finding was not based on evi- 
dence, denial of motions to recommit 
Was not error.—Levovsky v, Horvitz, 
30 N.H.2d 411, 307 Mass. 475. 


306 
Mass. Contention that findings of 


pp r e 
teste 


evidence.—Levovsky v. Horvitz, 30 N.E. 
2d 411, 307 aN ages f 


N.Y.App.Div. Where referee to whom 
case had been submitted disqualified 
himself to continue to act as referee, 
the parties, if they desired to avoid un- 
due delay and additional expense, could 
submit record of testimony as taken 
by. referee to new referee to be ap- 
pointed by the court and add such ad- 
ditional competent testimony as they 
deemed necessary.—Miles Laboratories 
v. American Pharmaceutical Co., 24 N. 
Y.S.2d 405, 261 App.Div. 108. ; 

N.Y.App.Div. In special franchise 
proceedings, where record taken before 
referee was insufficient after referee's 
death, appointment of another referee 
was proper.—State Tax Commission y. 
People ex rel. Central New England 
Bees 25 N.Y.S.2d 844, 261 App.Div. 


1015. 
§ 339 

Mass. In collision case, facts found 
by auditor that on dark night in coun- 
try during rain and snow, which caused 
poor visibility and slippery road sur- 
face, plaintiff, who had windshield wip- 
er and a “defroster” in operation, and 
could see from 15 to 25 feet ahead, 
drove truck at a speed of 15 to 20 miles 
per hour and collided with rear of 
defendant’s truck which was parked 
partially on highway, and which dis- 
played no red light, did not require 
finding that plaintiff was contributorily 
negligent as a matter of law. G.L.(Ter. 
Ea.) ¢. 90, § 7.—Cutler v. Johansson, 
28 N.E.2d 529. 

Mass. The finding of auditor whose 
findings of fact were not to be final 
for detendants did not preclude judge 
from finding for plaintiff if such a find- 
ing was warranted by other facts found 
by the auditor.—Mason v. Wylde, 32 
N.H.2d 615, 308 Mass. 268. 


Where there was no general finding of 
auditor for plaintiff importing finding 
of subsidiary facts necessary ,to sup- 
port it not inconsistent with subsidiary 
tacts expressly found, the finding of 
judge-for the plaintiff could not stand 
unless warranted by subsidiary find- 
ings of the auditor.—Mason y. Wylde, 
32 N.W.2d 615, 308 Mass. 268. 


§ 341 


Mass. In application for mandamus, 


-submitted to an auditor whose findings 


of fact were not to be final, evidence 


in addition to auditor’s report was 


properly received at trial in superior 
court under provisions of court rule. 


G.L.(Ter.Ed.) ¢. 233, § 25; Superior 
Court Rules (1932), rules 39, 88.— 
Scudder v. Board of Selectmen of 


Sandwich, 34 N.H.2d 708, 809 Mass. 


373. 
§ 344 

Mass. Where cuditor whose findings 
were not to be final found that intersec- 
tional automobile collision occurred 
when plaintiff's automobile started to 
make right turn, and subsequently 
turned to proceed down street on which 
it had been traveling, and collided with 
oncoming automobile of defendant who 
was making a left turn from that street, 
but plaintiff’s evidence would warrant 
finding that collision occurred when de- 
fendant’s automobile entered intersec- 
tion at speed of 30 miles an hour in 
violation of statute, and suddenly col- 
lided with plaintiff's automobile which 
had made no turn and was proceeding 
to cross the intersection, auditor’s re- 
port lost its effect as ‘prima facie evi- 
dence” and issues of plaintiff’s due care 
and defendant’s negligence were for 
jury. G.L.(Ter.Hd.) e¢. 90, le Boe er 
221, § 56.—Aromando y. Leach, 28 N.Q. 


2d 534. 
§ 365 

Ill. Where master, in claim for sery- 
ices, did not show the time that he 
necessarily employed in each of the 
various duties recited in claim, claim 
was not properly itemized.—Litwin v. 
Litwin, 30 N.H.2d 619, 875 Ill. 90. 

Where a charge is made by a master 
in a lump sum, and there is no state- 


ae 


count of each, in order that master 
may be decreed the sum that could 
properly have been allowed him had he 
complied with law in reference to stat- 
ing his claim, and in such instance 
nothing will be allowed by Supreme 
Court for services covered by gross 


echarge.—Litwin vy. Litwin, 30 N.W.2d 
(ilveeeasy Olly. 

N.Y.Sup. Under ordinary  circum- 
stances, a referee’s right to his fees 


does not accrue until he has completed 
the reference and filed or delivered his 
report.—Moers v. Gilbert, 25 N.Y.S.2d 
114, 175 Mise, 733. 


REFORMATION OF INSTRUMENTS 


§1 

Ala. Reformation of instruments is 
to make the writing conform to what 
the executing party intended it to ex- 
press.—Baker v. Hendricks, 200 So. 
615, 240 Ala. 630. 

N.Y.Sup. “Reformation” of a _ writ- 
ten contract, as distinguished from 
“rescission”, presupposes that parties 
have come to an understanding which, 
when reduced to writing, omitted some 
provision agreed upon, or inserted one 
not agreed upon by reason of mutual 
mistake or mistake on one side and 
fraud on the other.—Perry v. Bentler 
Corporation, 28 N.Y.S.2d 560. 


§ 2 

C.C.A.11]1. A court of equity is with- 
out power to make a new contract un- 
der the guise of reformation.—Uhl- 
mann Grain Co. y. Fidelity & Deposit 
Co. of Maryland, 116 F.2d 105 

A court of equity may reform a con- 
tract so that it may conform to the in- 
tention of the parties and the agree- 
ment between them.—Uhimann Grain 
Co. v. Fidelity & Deposit Co. of Mary- 
land, 116 F.2d 105. 

D.C.Mass. Where parties because of 
a mistake with respect to an antecedent 
or existing situation make a written 

_ instrument which they might not have 
made except for the mistake, a court 
cannot reform the writing into one 
which it thinks they would have made 
but in fact never agreed to make.—H. 
Clemens Horst Co. v. Federal Mut. Li- 
ability Ins. Co., 33 F.Supp. 598. 

D.C.N.J. The right to the recovery 
of money damages under the reinstated 
or reformed contract as an incident to 
equitable relief does not affect the in- 
herent nature of the suit and will not 
deprive the court of jurisdiction even 
though damages might have been re- 
covered in an action at law.-—Fitzpat- 
rick v. Sun Life Assur. Co. of Canada, 
HR Dias. 

Alaska. Where there was no evi- 
dence of inadvertence, mistake or error 
in execution of mortgage which did 
not contain a seal, the court was with- 
out power to order that the mortgage 
be made into a sealed instrument.— 
Carklin v. Grigsby, 9 Alaska 378. 

Del.Ch. A court of equity cannot 
make a new contract for the parties, 
and therefore cannot change or reform 
an agreement which was actually made 
by the parties —Home Life Ins. Co. of 
America v. McCarns, 16 A.2d 587. 

. In order that a written instrument 
may be reformed in equity, it is essen- 
tial that the parties thereto shall have 
reached a complete mutual understand- 
ing with respect to all of the essential 
terms of their bargain before reducing 
it to writing, since otherwise there 
would be no standard by which the 
writing could be reformed.—Home Life 
pe Co. of America v. McCarns, 16 A.2d 
thee 

Ky. Action seeking correction of a 
deed by elimination therefrom of a 
grantee’s name which had been fraudu- 
Jently added was an action of equitable 
cognizance.—Sears v. Sears, 147 S.W.2d 
1035, 2865 Ky,.-371. 

Mo. Court could not decree reforma- 


specified in policy at time he applied 


for it, where no grounds for reforma- 
tion were stated. Mo.St.Ann. § 5751, 
p. 4406.—Johnson y. Central Mut. Ins. 
Ass’n, 148 S.W.2d 257, reversing 132 
S.W.2d 674. d 


N.C. The court cannot under the 
guise of reformation enforce a con- 
tract which the parties have not made. 
—Reynolds v. Wood, 14 S8.H.2d 642, 
219) SNCs) 62165 


§ 4 
Del.Ch. The purpose of reformation 
of written instrument by equity is to 
make the alleged erroneous writing ex- 
press correctly the real transaction be- 
tween the parties—Home Life Ins. Co. 
of America y. Mec gins, 16 A.2d 587. 


Tex.Civ.App. Where no cloud would 
be cast on grantee’s title and grantee 
would be invested with complete, clear 
and unclouded title without the neces- 
sity of any court decree, if deed to 
grantee should be reformed by strik- 
ing therefrom a mineral reservation 
provision allegedly inserted by fraud, 
grantee’s suit was not “‘suit to remove 
a cloud” from grantee’s title resulting 
from inclusion of such reservation in 
deed, but was “suit for reformation of 
deed” by elimination of such provi- 
sion, and hence judgment in favor of 
grantee would be reversed and cause 
remanded, where case and issues of 
fraud and limitations were tried on 
mistaken theory that suit was one to 
remove ‘a cloud from title. Rev.St. 
1925, art. 5529.—Bell v. Esterak, 150 
S.W.2d 301. 


§ 8 

C.C.A.Tex. Where deed conveying 
interest in mineral rights correctly 
stated acreage conveyed, date of filing 
and recording of grantor’s deed, and 
book in which it was recorded but 
incorrectly stated that the deed was 
recorded on page 434 instead of on 
page 436, and there was no evidence 
that another deed conveying another 
tract of same acreage was recorded on 
page 434, the description was sufficient 
to identify and convey the interest in 
accordance with the intention of the 
parties, and reformation of the deed 
was unnecessary.—Vaughn. vy. Continen- 
tal Royalty Co., 116 F.2d .72. 

§ 26 

La. Either party to a contract may 
be permitted to correct any error in the 
instrument purporting to evidence the 
contract so as to make it express truly 
and correctly the intention of the par- 
ties.—Tate v. Ludeau, 197 So. 612, 195 
La. 954. 


§ 27 

Ala. An insurer’s right to plead age 
adjustment clause in life insurance pol- 
icy to limit recovery thereon in action 
at Jaw after insured’s death affords no 
present, complete, and adequate remedy 
at law barring suit by insurer during 
insured’s life to reform policy by sub- 
stituting sum payable under such 
clause for sum stipulated as death 
benefit on face of policy.—Ginsberg v. 
Union Central Life Ins. Co., 198 So. 
855, 240 Ala. 299. 


§ 29 
N.H. Contracts which are free from 
legal attack on grounds of fraud and 
mistake cannot be reformed because of 
equitable  considerations.—Lemire  y. 
Haley, 19 A.2d 436. 


§ 34 

Ala. When instrument, through igno- 
rance or mistake of one party thereto 
and other party’s fraud or inequitable 
conduct, does not accurately state their 
agreement, reformation thereof is au- 
thorized.—Ginsberg y. 
Ibife’ Ins: Co., 198 *So. 
299. 

Ga. Equity has jurisdiction to grant 
relief to parties against agreements 
made under a misconception of their 
rights.—Cheatham y. Palmer, 13 8..2d 
674, 191 Ga. 617. 

Mass. Where both parties have an 
identical intention as to terms to be 
embodied in proposed written convey- 
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855, 240 Ala. 


at their direction is 
ance with that inte 
can get a decree that 
reformed so that it shall . 
tion of parties, if innoce 
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strument as executed is 1 
effectuate their intention. 
Franz, 32_.N.E.2d 205, 308 ~ 

Pa.Com.Pl. Where a conve 
real estate is made by mistake 
estate not contemplated by a 
parties to the conveyance is vy 
one of them, who later dies 
the court will grant the relief 
ed in_a bill in equity and d 
defendants to execute and — q 
deed conveying whatever interest 
may have in the premises. bi 
Henne, 8 Sch.Reg. 93. ‘ F 
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inquiry is whether 
contained what parties 


originated.—Chea 
Palmer, 13 S.H.2d 674, 191 Ga. 
_ Ga. A “deed” is a ‘contract,’ 
is subject to reformation in eq 
make it truly speak the legal] 
tained intention of the parties— 
er cases, such as the case whe 
writing, by reason of mistake, di 
truly express what the parties 
on.—Sawyer Coal & Ice Co. vy. K 
Odom Co., 14 S.E.2da 879. — 
The word ‘mistake’ in r1 
deed can be reformed u 
make it truly speak the legall 
tained intention of the parties + 
the writing, by reason of mistake 
not truly express what the partie 
agreed on, means an unintentional acl 
or omission, or error, arising from i 
norance, surprise, imposition, or 
placed_ confidence. Code 1933, © 
202.—Sawyer Coal & Ice Co. vie 
nett-Odom Co,, 14 S.B.2d 879... = 
_.Md, If both parties to release ha 
identical intention as to terms to b 
embodied therein, and writing executed 
by them is materially at va 
with such intention, either part 
have writing reformed so as to | 


press parties’ intention.—Vincent vy. 
Palmer, 19 A.2d 183. i 
N.Y¥.Sur. A  ‘‘mistake’’ preven 


consent is a mistake of intention 


ment, in which case a court of equ 
may reform the agreement to make 
written contract, in its altered form, 
express the true agreement of the p: 
ties, but, since even a court of equi Vilas 
cannot make a contract for the par- 
ties in order for reformation to be — 
decreed, the mistake must be mutual. 
—In re Bedell’s Estate, 29 N.Y.S.2d 

L756) 176" Mise,’ 913, es 


53 i aoe 
Vt. Courts of equity often interfere 
for the purpose of correcting agree- 
ments of almost every description where 
the legal effect is entirely different 
from what the parties intended at the 
time it was made, and they do so in 
cases where the mistake of the parties 
was relative to the legal effect and so 
might be said to be rather a mistake 
regarding the law than regarding a 
fact.—Burlington suilding & Loan 
Ass’n y. Ce en A.2d 319. 


D.C.N.J. To secure reformation of a 
contract on the ground of “‘mistake,” 
the mistake must be mutual or a mis- — 
take by one party together with fraud — 
or at least inequitable conduct by the 


§ 59 
other party.—Metropolitan Life Ins. 
Co. vy. Asofsky, 38 F.Supp. 464. 
_ Del.Ch. Where written instrument is 
intended to record a prior, definite, 
and specific oral understanding between 
the parties, but, because of their mu- 
tual mistake, the instrument fails to 
set out prior agreement correctly in 
some material respect, a court of equity 
will ordinarily reform such written in- 
-_ strument.—Home Life Ins. Co. of Amer- 
ica v. McCarns, 16 A.2d 587. 
Each case for the reformation of a 
written instrument because of mutual 
- mistake depends largely on its own 
_ facts and circumstances rather than on 
‘any general principles.—Home Life Ins, 
. of America v. McCarns, 16 A.2d 587. 
5 To justify reformation 
ritten contract on ground of mistake, 
the mistake must be mutual between 
the parties and must be shown by 
’ satisfactory and convincing 
White, 298 N.W. 


sence of fraud, or imposition, is no 
ground for reformation of an_instru- 
ment.—Parrette vy. Citizens’ Casualty 
Co., 15 A.2d 802, 128 N.J.Eq. 206, re- 
versing 8 A.2d 828, 126 N.J.Hq. 327. 
A mutual mistake is ground for ref- 
ormation of an instrument when the 
minds of the parties have met con- 
_tractually but because of a mutual mis- 
take the written contract between the 
arties is wanting in expression or 
ecution to evince the actual and bind- 
g contractual intent of the parties.— 
-arrette v. Citizens’ Casualty Co., 15 A. 
802, 128 N.J.Eq. 206, reversing 8 
1d 828, 126 N.J.Eq. 327. 
~J.Ch. In a suit to reform mort- 
ages on ground of mistake, the mis- 
take must be mutual.—Binns vy. Csik, 
15 A.2d 808, 128 N.J.Eq. 188. 

Or. Mistake by vendor alone would 


tract for sale of realty and deed is- 
sued pursuant thereto, but the mistake 
must be mutual.—LHley vy. Miller, 110 
>.2d 587. 

enn.App. Where agent of automo- 
bile host’s liability insurer and injured 
uest in executing an instrument in- 
tended to execute a covenant not to 
sue, they had a right to reform the in- 
strument or substitute another for it 
hen they discovered that the language 
they had used had been construed to 
be a release, to make the written con- 
tract conform to their real intention, 
and they would have had a right to 
_ go into chancery and have the instru- 
ment reformed on the ground of mu- 
tual mistake.—Wright y. Fischer, 148 
 §.W.2d 49. 
Tex.Civ.App. As between original 
parties to deed, a mutual mistake as 
to date of delivery of deed authorizes 
_ reformation of deed in such manner as 
will effectuate the agreement of the 
parties.—Wilson v. Curry, 151 S.W.2d 
356, error dismissed, judgment correct. 


60 

Ala. If it was agreed between par- 
ties, before signing lease, that lease 
should stand corrected by eliminating 
certain clause, and by inadvertence this 
was neglected, lease did not express 
true intention of parties, and was sub- 
ject to reformation as for a ‘‘mutual 
mistake’. Code 1940, Tit. 9, § 59.— 
Great Atlantic & Pacific Tea Co. v. 
Engel Realty Co., 2 So.2d 425. 

Del.Ch. A “mutual mistake” such as 
will warrant the reformation of a writ- 
ten instrument is a mistake which is 
common to both parties to the agree- 
ment, where each party labors under a 
misconception with respect to the same 
terms of the written instrument sought 
to be corrected, and therefore a clear 
mistake by one party, coupled with 
ignorance thereof by the other party, 
does not constitute a mutual mistake 
within this rule-—Home Life Ins. Co. of 
America v. McCarns, 16 A.2d 587. 

Mo. Where the parties to a deed 
: have agreed upon the land to be con- 

veyed and intrust the preparation of 
. deed to a scrivener who makes a mis- 
take in drawing deed, and grantor ex- 
ecutes and grantee accepts deed be- 
lieving it expresses their true inten- 
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tion, mistake in deed is “mutual mis- 
take” of parties and reformation may 
be had.—Steger vy. Seabaugh, 142 S.W. 
2d 1001. 

Where grantor intended to convey to 
wife unincumbered 40-acre tract upon 
which house and improvements were 
located and not one-half of an adjoin- 
ing incumbered 80-acre tract on which 
there was no house and which, if con- 
veyed, would have divided grantor’s 
lands into two tracts separated by a 
long narrow strip and scrivener, who 
was advised -of grantor’s intention, 
copied wrong description from a deed 
from which grantor told scrivener to 
copy description, grantee’s heirs were 
entitled to reformation of deed to de- 
scribe tract upon which house and im- 
provements were located on ground of 
“mutual mistake.”—Steger v. Seabaugh, 
142 S.W.2d 1001. 

§ 61 

N.Y.Sur. A mistake on the part of 
one of the parties as to the legal effect 
of a contract, the terms of which he 
knows, is generally not ground for 
reformation of the contract.—In_ re 
Bedell’s Hstate, 29 N.Y.S.2d 175, 176 
Mise. 

If executrix and the other party to 
general release intended that release 
should be limited to discovery proceed- 
ing, general release would be reformed 
to express such intention, but if one 
party thought that the legal effeet of 
the release would include statutory ex- 
emption for benefit of family, and the 
other party thereto did not, and no 
fraud was established, such _ relief 
would not be_ granted. Surrogate’s 
Court Act, § 200.—In re Bedell’s Es- 
tate, 29 N.Y.S.2d 175, 176 Misc. 913. 


Where petitioner knew of provision 
in Surrogate’s Court Act relating to 
exemption for benefit of family, and 
petitioner was the only party mistaken 
as to his legal rights under such provi- 
sion, and there was no fraud or de- 
ception on part of executrix at time 
of execution of general release, and 
petitioner did not sustain his burden of 
showing that there was a mistake in 
reducing to writing the agreement re- 
lating to the release, or that the re- 
lease did not express the agreement 
made, or that there was a mutual mis- 
take, or a mistake on one side and 
fraud on the other, the general release 
would not be reformed to show that 
it was not intended to embrace such 
exemption. Surrogate’s Court Act, § 
200.—In re Bedell’s Estate, 29 N.Y.S. 
2a 175, 176 Mise. 913. 


§ 65 
Til. A wife who was given a condi- 
tional life estate under deed as origi- 
nally drawn could not deny equity’s 
power to reform the deed so as to 
make it read according to its legal 
effect where discrepancy whereby deed 
was altered so as to conyey an absolute 
estate was the result of wife’s own 
fraudulent act.—Dunn v. Heasley, 30 

N.E.2d 628, 375 Ill. 43. 


Md. If one party to release knows, 
at time of execution thereof, that it 
does not accurately express the other 
party’s intention, and also knows what 
such intention is, such other party can 
have release reformed so as to express 
such intention.—Vincent vy. Palmer, 19 
A.2d 183. 


W.Va. Fraud affords basis for ref- 
ormation or cancellation of any instru- 
ment which it contaminates.—LaFol- 
lette v. Croft, 14 S.E.2d 917. 


§ 66 

W.Va. An oil lessor’s passive silence 
concerning supplemental agreement for 
royalty of 4% of oil from any well pro- 
ducing over 30 barrels per day in ad- 
dition to customary royalty of % of 
all oil produced under oil lease was 
not fraud warranting reformation of 
compromise agreement, whereby ad- 
verse clainrant of title to leased land 
released all interest therein and con- 
firmed lease, with reservation to him of 
364 royalty interest in oil produced 
therefrom, by increasing such interest 
to % royalty, as lessor and such 
claimant dealt at arm’s length and les- 
sor was not obligated to inform claim- 
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ant of supplemental agreem 
Follette v. a ie S.H.2d 9 
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Ky. Where testimony positively sus- 
tained allegations of wife’s_ petition 
seeking a reformation of deed to wife 
by having husband’s name expunged as 
a grantee, that wife was the sole gran- 
tee in the deed at the time of execution 
and delivery, and there was proof that 
whoever inserted the husband’s name as 
grantee did so without the knowledge 
or consent of the wife, court of equity 
properly expunged the name of the 
husband from the deed.—Sears v. Sears, 
147 S.W.2d 1035, ao8 Ky. 371. 


Cal.App. Refusal to reform a writ- 
ten contract with respect to ownership 
and use of index cards and cabinets 
containing trade information to be 
used for procuring sales of real estate 
was proper, where language of con- 
tract was too clear and explicit to 
leave any doubt regarding intention of 
parties thereto concerning ownership 
and right of possession or use of cards. 
—Palm Springs-La Quinta Develop- 
ment Co. vy. Kieberk Corporation, 115 
P.2d 548. 

Md. Generally, a_ release, though 
general in terms, will be reformed so 
as to cover merely the right with re- 
spect to which parties were actually 


Gente ar NLAGeRe v.. Palmer, 19, A.2d 
{ hee 
La, In action to reform deeds so.as 


to correctly describe land involved, de- 
fense that reformation can only be 
allowed of the immediate deed between 
the parties and not the other two acts 
of sale was without merit, since the 
fact that plaintiffs were the owners of 
the property in dispute gave them the 
right to reform the deed by whieh 
their author held by having the de- 
scription corrected.—Haas v. Opelous- 
ea Mencautile Co., 2 So.2d 3, -197 La. 


Mass. A wife was entitled to have 
deed running to “husband and wife, as 
joint tenants’, reformed so as to run 
to them ‘‘as joint tenants, but not as 
tenants by the entirety”, where deed 
did not embody clear intent of parties 
as expressed to scrivener that convey- 
ance was to be such as to give to each 
equal rights under deed, and in accept- 
ing deed husband and wife were acting 
under mutual mistake as to legal effect 
of language in deed.—I‘ranz v. Franz, 
82 N.H.2d 205, 308 Mass. 262. 

95 


La, Where land intended to be mort- 
gaged and actually mortgaged has not 
been described correctly in the mort- 
gage, the error may be corrected, but 
court’ must be satisfied that property 
involved in the alleged error was ac- 
tually the subject of the mortgage.— 
Federal Land Bank of New Orleans y. 
Bankston, 198 So. 886, 196 La. 146. 

§ 100 

Mont. Acquiescence in a _ contract, 
after learning that it does not repre- 
sent the actual agreement, destroys the 
right of reformation either on ground 
of mutual mistake or on ground of 
fraud. Rev.Codes 1935, § 8745.— 
Krueger vy. Morris, 107 P.2da 142. 

If a party acquiesces in a written in- 
strument after becoming aware of a 
mutual mistake therein, he loses his 
right to reformation, and the acquies- 
cence may be direct or implied, and 
may be implied from an unreasonable 
delay in applying for redress after get- 
ting notice of the mistake, but there 
can be no acquiescence unless the party 
knows of the error in the instrument 
or the circumstances are such that he 
will be presumed to know of it.— 
Krueger v. Morris, 107 P.2d 142. 


§ 101 
_Mont. The purchasers of Jand in ir- 
rigation district from a partnership, 
which had purchased a majority of 
acreage in district at tax sale and had 
also acquired outstanding bonds issued 
by district, were “estopped” to seek 
reformation of purchase contract to. 
show that parties did not intend that 
purchasers were to pay interest on 
outstanding bonds, where purchasers. 


Or. Where provision 
agency contract relating to commis- 
sions, which stated that furniture man- 
ufacturer was entitled to retain 2 per 
cent. of the commission of 15 per cent. 
of net invoice price of furniture sold to 
apply toward payment of certain 
notes, did not conform to intention of 
the parties who meant that %5 of the 


-commissions should be retained, and 


so long as the contract was being 
performed, both parties construed pro- 
vision as though it was written as mu- 
tually intended, and after corporation 
to which agency contract had been 
assigned terminated agreement and 
was adjudged a bankrupt, the trustee 
in bankruptcy brought action for com- 
missions, the manufacturer was not 
barred by “estoppel”, “laches”, or un- 
reasonable delay from seeking refor- 
mation of the provision to conform 
with intention of parties—Kontz vy. 
B, P. John Furniture Corporation, 115 
P.2da 319. 
§ 106 


Ala. A request to correct instrument 
is not necessary before filing bill for 
reformation thereof.—Ginsberg v. Union 
Central Life Ins. Co., 198 So. 855, 240 
Ala, 299. 

§ 108 


Mass. That parties accepted deed 
phrased in language not in accord with 
their Gérections and intentions is not a 
ground, for refusing reformation of 
deed which does not accurately express 
conveyance that scrivener was directed 
by parties to prepare—Franz y. Franz, / 
32 N.H.2d 205, 308 Mass. 262. 


110 

Cal.App. Alleged knowledge on part 
of motion picture producer’s agent, 
that provision .of contract with dis- 
tributor relating to amount to be de- 
ducted by distributor from proceeds of 
each picture for advertising costs was 
ambiguous, did not preclude court 
from granting reformation of provision 
so as to conform with true intention of 
the parties.—Jones v. Universal Pic- 
tures Co., 114 P.2d 723. 

g§ 111 

Ala. Where agreement to eliminate 
clause from lease authorizing lessee to 
terminate lease on 30 days’ notice was 
not carried out because of mutual mis- 
take, only culpable and injurious neg- 
ligence or neglect amounting to vio- 
lation of positive legal duty on the 
part of lessor’s assignee would bar 
reformation of lease in suit by as- 
signee. Code 1940, Tit. 9, § 59.— 
Great Atlantic & Pacific Tea Co. v. 
Engel Realty Co., 2 So.2d 425. 

Del.Ch. Where culpable negligence 
appears, court of equity will ordinarily 
not reform a written instrument in or- 
der to correct a mistake wholly caused 
by the complainant’s own negligence, 
but this general principle is not ap- 
plicable to all eases for reformation 
because of mutual mistake, particularly 
where no element of fraud or bad faith 
is alleged, and neither the defendant 
nor any third person is in any way 
prejudiced by the complainant’s negli- 
gent act.—Home Life Ins, Co. of Amer- 
ica v. MeCarns, 16 A.2d 587. 

Or. The negligent failure of a party 
to know or to discover facts as to 
which both parties are under a mis- 
take does not preclude rescission or 
reformation on account thereof—Kontz 
vy. B. P. John Furniture Corporation, 
AA SIP 2Ad28 19: 

Where provision of furniture agency 
contract relating to commissions which 
stated that furniture manufacturer was 
entitled to retain two per cent. of the 
commission of 15 per cent. of net in- 
yoice price of furniture sold, to apply 
towards payment of a certain note, did 
not conform to intention of the parties 
who meant that “45 of the commissions 
should be so retained, and no rights of 


rd p Ww 
e had changed his position — 


on 
under belief that the provision meant 
what it literally said, failure of man- 
ufacturer’s officers to discover mistake 


did not preclude manufacturer from 


obtaining decree reforming the provi- 
sion so as to give the terms the con- 
struction which the parties intended.— 


Kontaz v. B. P. John Furniture Corpo- 
ration, 115 P.2d 319. 
Pa.Com.Pl. While negligence, if it 


shall have been prejudicial to a defend- 
ant, will bar relief in equity the negli- 
gent failure of a party to know or dis- 
cover the facts as to which both parties 
are under a mistake, does not preclude 
rescission or reformation on account 
thereof.—Ackley vy. Kemp, 19 Leh.L.J. 


243. 
§ 113 

Cal.App. Failure to read a contract 
does not necessarily prevent a reforma- 
tion of contract on ground of mistake. 
—Hanlon v. Western Loan & Bldg. Co., 
116 P.2d 465. 

La.App. An act of sale, whereby 
absolute title to realty was conveyed, 
would not be set aside or reformed on 
the ground that grantor, having con- 
fidence in the grantee, who was her 
nephew, did not read the act of gale 
which the grantee requested her to 
sign. but signed such instrument be- 
lieving it to be a donation inter yivos 
with reservation of usufruct to the 
grantor, since grantor’s failure to read 
the instrument was such negligence as 
would preclude recovery.—Fontenot vy. 
Coreil, 2 So.2d 97%. 

§ 114 

Ala. Where parties agreed, before 
signing of lease, to eliminate certain 
objectionable clauses, including clause 
authorizing lessee to terminate lease on 
30 days’ notice, negligence of agent of 
lessor’s assignee, who stamped out oth- 
er objectionable clauses, but failed to 
eliminate termination clause, would not 
bar reformation of lease so as to elimi- 
nate such clause in suit by assignee. 
Code 1940, Tit. 9, § 59.—Great Atlantic 
& Pacific Tea Co. v. Engel Realty Co., 
2 So.2d 425. 
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§ 

C.C.A.U1l. Generally a bill to reform 
a written instrument can be maintained 
only by a party to the instrument or 
one who is in privity thereto.—Uhlmann 
Grain Co. v. Fidelity & Deposit Co. of 
Maryland, 116 F.2d 105. 

Or. Where both parties to a pro- 
posed contract have an identical inten- 
tion concerning terms to be embodied 
in it and a writing executed by them 
is materially at variance with that in- 
tention, either party, with certain ex- 
ceptions can get a decree that the 
writing shall be reformed so that it 
shall express the intention of the par- 
ties, if innocent third parties will not 
be unfairly affected thereby.—Kontz v. 
B. P. John Furniture Corporation, 115 
P.2d 319. 


-§ 119 

Ala. One intending to purchase dif- 
ferent tract of land than that described 
in deeds to him and his grantor was 
not purchaser for value of tract de- 
scribed, so that another, to whom such 
tract was intended to be conveyed, was 
entitled to reformation of such deeds 
and deed erroneously describing as 
conveyed to her tract intended to be 
conveyed to such grantor.—Walling vy. 
Moss, 197 So. 30. 

The possession of tract of land 
through tenant by one to whom such 
tract was intended to be conveyed by 
deed erroneously describing another 
tract was constructive notice of lessor’s 
claim of ownership leased tract to per- 
son to whom grantee in another deed, 
erroneously deseribing such tract, con- 
veyed land by same description, so that 
lessor was entitled to. reformation of 
her deed’ as against such person, who 
claimed to be purchaser of leased tract 
for value.—W alling v. Moss, 197 So. 30. 


§ 129 
Ohio App. A judgment creditor may 
not object to reformation of debtor’s 
mortgage, given to savings and loan 
company as security for repayment of 
loan, on ground of error and mistake 


in stating weekly du 
agreed amount, especi 
gee has lien for entire amo 
gage debt remaining unpaid, 
less of due rate.—Sharonville 
& Loan Co. vy. Browne, 34 N.B 


, d 
cumbered land but in the direction 
sell, notice and report of sale, 
in the deed the land was erroneous! 
referred to as being in range 22 y¥ ; 
instead of in range 20 west w 
was actually located, and the 1 
gagor owned no land in range 22 wi 
the purchaser acquired the land 
range 20 west which was in 
be sold, and the defective deve 
in the deed would be correcte 
against mortgagor’s heirs, who | 
in_no better position than phe 

d 


tiff’s predecessor in title was inser 
through inadvertence and mistake, 
fendants were not entitled to hay 
reformed, where record failed to C 
that plaintiff was not a bona fide p 
chaser for value.—Cities Service Oi) 
v. Dunlap, 115 F.2d 720. e 

An innocent purchaser is prote 
from reformation of deed in equity, 
not from construction at law of t. 
deed as written, and, if munim s 
title held, by 


Co. v. Dunlap, 115 F.2d'720. 


144 i » 
Ala. A court of law cannot gr: 
reformation of instrument, such as 
deed.—Bradley vy, Gordon, 200 So 
240 Ala. 556. : 
149 


§ . 

D.C.N.J. Reformation of an i 
ment on ground of mistake is 
sively within field of equity —Metro 
itan Life Ins. Co. v. Schneider, 3 
Supp. 220. tae 


omitting from granting clause 10-year 
limitation agreed on and inserted — 
habendum clause held not barred 
“laches”, as it was not srantor’s | 1 
to ask for reformation until such li 
tation was questioned.—Stewart — 
Warren, 153 S.W.2d 545. By 
La. In action to reform deeds so 
as to correctly describe land involved, | 
where plea of prescription was ove 
ruled, the plea of laches passed out of — 
the ease—Haas v. Opelousas Mercan- | 
tile Co. 2'8012d)3,°197 Ta. 1500/7 
Mont. Reformation of an instrument 
under statute on ground of fraud must 
be sought with reasonable diligence 
after the discovery of the fraud. Rey. 
Codes 1935, § 8726.—Krueger y. M 
ris, 107 P.2d 142, : 
Or. Where provision of furnit 
agency contract relating to commis- 
sions, which stated that furniture ma 


of net invoice price ; 
to apply toward payment of certain © 
notes, did not conform to intention of 
the parties who meant that 245 of the 
commissions should be retained, and so 
long as the contract was being per- 
formed, both parties construed provi- 
sion as though it was written as mu- 
tually intended, and after corporation 
to which ‘agency contract had been as- 
signed terminated agreement and was 
adjudged a bankrupt, the trustee in 
bankruptcy brought action for commis- 
sions, the manufacturer was not barred 
by ‘estoppel’, ‘laches’, or unreason- 
able delay from seeking reformation of 
the provision to conform with inten- 
tion of parties—Kontz v. B. P. John 
Furniture Corporation, 115 P.2d 319. 
Pa.Super. Where the elements re- 
quired for the reformation of a deed 
on the ground of mutual mistake of 
fact were present, plaintiffs’ failure 
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to discover mistake until eight years 
after deed was executed, even if neg- 
- ligent, was not fatal to their right to 
have deed reformed.—Schwartz vy. Gin- 
- gerich, 14 A.2d 623, 141 Pa.Super. 298. 
Delay which injured no one furnished 
- no reason for refusing to reform a deed 
for mutual mistake of fact on _ the 
ground of laches.—Schwartz v. Ginge- 
rich, 14 A.2d 623 os. Pa.Super. 298, 


La. A homestead association, as 
‘holder of mortgage note and payee un- 
der standard mortgage clause of fire 
insurance policy covering mortgaged 
premises, had interest in and claim 
against proceeds of policy, and hence 
was ‘necessary party’’ to suit by pur- 
aser of mortgaged premises for refor- 
ation of policy by substituting plain- 


surance Co. of State of 
200 So. 267, 196 La. 822 
A homestead association, named as 
payee under standard mortgage clause 
of fire insurance policy, was not ‘‘indis- 
_ pensable party” to suit for reformation 
and recovery of face value thereof so 
- far as plaintiff’s claim for amount ex- 
ceeding balance due on mortgage note 


Pennsylvania, 


ceeding such balance after association’s 
elimination from case by judgment of 
dismissal as to it on failure to amend 
etition within time allowed by order 
aintaining its exceptions thereto.— 
Randazzo vy. Insurance Co. of State of 
ennsylvania, 200 So. 267, 196 La. 822. 


a tract of land, and join all necessary 
arties, upon appropriate allegations.— 
awyer Coal & Ice Co. v. Kinnett-Odom 
, 14 §.B.2d 879. 
Ga. Reformation of a deed is essen- 
tially equitable relief, and in an action 
r that purpose it is proper, if not in- 
dispensable, that plaintiff should join 
as defendants dll who would be ad- 
versely affected by the reformation.— 
s v. Lifsey, 15 S.H.2d 440. 


so as to make description in deed in- 
elude lands held adversely by the heir 
and his tenant for years, it was proper 
to enjoin as defendants the tenant and 
- persons to whom the heir had executed 
eeds to secure a debt. Code, § 37-105. 
Mims v. Litvey, 15 S.E.2d 440. 
§ 166 

Where corporation engaged 
in general grain business had caused 
; panerebip to be formed to do broker's 
business in stock, and sought reforma- 
tion of fidelity bonds, covering part- 
nership, to include the corporation as 
an insured, complaint which set forth 

- corporation’s letter expressing hope 
that bonds could be issued covering 
both corporation and partnership, and 
letter, written after issuance of bonds, 
stating impression that bonds would 
be made out to cover both partnership 
and corporation, and that insurer failed 
to act on request, but which did not 
allege that premium was in an amount 
greater than that required to furnish 
ee) ty protection for partnership, nor that 
4 offer had been made to pay additional 
premium for extra coverage desired, 
was properly dismissed for failure to 
state a cause of action.—Uhlmann Grain 
Co. v. Fidelity & Deposit Co. of Mary- 
land, 116 F.2d 105. 

In action to reform fidelity bonds to 
include plaintiff as an insured and to 
recover on bonds as reformed, com- 
plaint alleging that at time loss was 
discovered plaintiff and insurer were 
represented by same attorneys, that 
attorneys advised plaintiff that there 
could be no recovery under bonds be- 
eause of certain provisions, that plain- 
tiff was induced thereby not to bring 
action until after expiration of limita- 
tion period fixed by bonds, that at- 
torneys’ statements were incorrect, that 


toppel” precluding it from taking ad- 
vantage of bond provisions requiring 
action to be brought within one year 
from loss and that plaintiff did not 
know it was entitled to recover until 
court decision some eight years later, 
was fatally defective—Uhlmann Grain 
Co. v. Fidelity & Deposit Co. of Mary- 
land, 116 F.2d 105. 

Ala. In suit for reformation of lease 
for mutual mistake, particularity of 
averment in bill was required, but 
there was no necessity for strained 
and unreasonable construction of lan- 
guage used, or undue refinement or 
nicety of pleading. Code 1940, Tit. 9, 
§ 59.—Great Atlantic & Pacific Tea 
Co. v. Engel Realty Co., 2 So.2d 425, 

Ga. A petition for reformation of 
deed alleging omission therefrom by 
mutual mistake of provision of assump- 
tion by grantee of paving assessments 
did not show “laches’’, where it ap- 
peared that petition was filed in less 
than two years after execution of deed 
sought to be reformed, especially in 
view of pending litigation between the 
parties, which if it had been deter- 
mined in favor of present plaintiffs, 
would have rendered petition for ref- 
ormation unnecessary.—Cheatham vy, 
Palmer, 13 S.E.2d 674, 191 Ga. 617. 

Ga. Considerable strictness of plead- 
ing as well as of proof is required to 
give equity jurisdiction to reform con- 
tracts for mistake of fact. Code 1938, 
§§ 37-202, 37-207, 37-208, 37-210.— 
Sawyer Coal & Ice Co. v. Kinnett-Odom 
Co., 14 S.H.2d 879. 

§ 167 

Cal.App. In action to reform a deed, 
it was unnecessary for plaintiff to al- 
lege in his complaint, or for trial 
court to find, that deed was given for 
a consideration, since the written in- 
strument was itself presumptive evi- 
dence of consideration. Civ.Code, § 
1614: Code Civ.Proe. § 1963, subd. 39. 
—Belletich y. Belletich, 105 P.2d 954. 


§ 168 

Ga. In suit to reform Ueeds convey- 
ing land and machinery and equipment 
located thereon, on ground that by mu- 
tual mistake the deeds failed to de- 
scribe 22144-foot strip on which certain 
of the machinery and equipment were 
located, complaint which did not allege 
that parties ever actually agreed that 
deeds should include the 2214-foot 
strip, which grantor did not own, but 
merely that because it was subsequent- 
ly discovered that some of the machin- 
ery and equipment were located on 
such strip, it must be inferred that 
there was a contract and an intention 
to include such strip in deed, was in- 
sufficient to state cause of action.— 
Sawyer Coal & Ice Co. v. Kinnett-Odom 
Co., 14. 8.5.20 379. 


§ 174 

Ala. A bill alleging that insured mis- 
stated his age as 35 years, instead of 
45 years, in application for life insur- 
ance policy, through mistake or fraudu- 
lently, that policy for specified sum, 
with stated annual premium based on 
age of 35 years, was issued on such ap- 
plication, and that amount which pre- 
mium paid would have purchased at 
insured’s correct age was stated smaller 
sum, and praying that stipulated 
amount and stated age be stricken, and 
such smaller sum and correct age in- 
serted, made case for reformation of 
policy.—Ginsberg vy. Union Central Life 
Ins. Co., 198 So, 855, 240 Ala. 299. 

Ala. To warrant the intervention of 
equity to reform written instruments 
on account of alleged mistake or fraud 
in their execution, the mistake, unless 
admitted, must be alleged with preci- 
sion and proved by clear, exact, and 
satisfactory evidence, that the mistake 
exists, and that the writing deviates 
from the intention and understanding 
of both parties at the time of its ex- 
ecution.—Harper vy. Kansas City Life 
Ins. Co., 199 So. 699, 240 Ala. 472. 

Cal.App. An amended complaint al- 
leging that insured and insurer agreed 
to have automobile policy describe 
1934 automobile rather than 1933 auto- 
mobile, and that through insured’s mis- 
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such action of insurer created an “es- policy issued described the 193 


mobile instead of the 1934 automobile, 


stated cause of action for reformation — 


of policy. Civ.Code, § 33899.—Genuser 
vy. Ocean Accident & Guarantee Corpo- 


. ration, 109 P.2d).753. 


Del.Ch. In a suit for the reformation 
of a written contract, where a mutual 
mistake is relied on, it must clearly 
appear from the allegations of the 
complainant’s bill that such a mutual 
mistake was made.—Home Life Ins. Co. 
of America vy. McCarns, 16 A.2d 587. 

Where a bill in equity for reforma- 
tion of a life insurance policy alleged 
an understanding between the parties 
that insurer should issue a 20-payment 
life insurance policy, if any, and that 
such a policy was issued in the estab- 
lished form approved by the insurance 
commissioner, except that in the blanks 
left for the insertion of the uniform 
cash values of the policy at the end 
of the several policy years, which 
values were determinable according to 
mortality tables, depending on age of 
insured, an erroneous value for the end 
of the twentieth year was entered due 
to clerical error, such bill of com- 
plaint set out facts which clearly 
showed a “mutual mistake’’, and there- 
fore stated a cause of action for refor- 
mation not subject to demurrer.—Home 
Life Ins. Co. of America vy. McCarns, 16 
A.2d 587. 

N.C. A complaint, charging fraud 
and conspiracy whereby plaintiffs were 
induced to execute a deed containing 
description of valuable property not in- 
tended to be conveyed, and whereby 
plaintiffs were induced to believe that 
deed conveyed only property of value of 
$2,000, whereas, without  plaintiff’s 
knowledge or consent, deed included de- 
scription of other properties valued 
at $15,000, which allegations where fol- 
lowed by allegations showing manner 
and means by which fraud was accom- 
plished, stated cause of action for cor- 
rection of deed by striking description 
alleged to have been fraudulently in- 
cluded.—Griggs v. Griggs, 11 S.H.2d 
878, 218 N.C. 574. 

§ 175 

Ala. A bill alieging that, notwith- 
standing agreement before signing of 
lease that clause authorizing lessee’s 
termination of lease on 30 days’ no- 
tice should be eliminated, such clause 
was left in lease through mistake, and 
alleging, in language of statute, that 
lease contained mutual mistake of par- 
ties thereto or mistake of lessor and 
her assignee which lessee knew or sus- 
pected, stated cause of action for re- 
formation of lease so as to eliminate 
termination clause. Code 1940, Tit. 9, 
§ 59.—Great Atlantic & Pacific Tea Co. 
vy. Engel Realty Co., 2 So.2d 425, 


§ 

Cal.App. When circumstances war- 
rant reformation, it may be had by 
means of a cross-complaint in a suit 
to quiet title—Hanlon v. Western Loan 
& Bidg. Co., 116 P.2d 465. 


§ 188 
Cal.App. In action to reform a deed, 
defendants had burden of pleading that 
the deed was not based on a sufficient 
consideration, and where defendants did 
not so plead no issue as to consid- 
eration was raised and no finding re- 
lating thereto was necessary. Civ. 
Code, § 1614; Code Civ.Proc. § 1963, 
subd. 39.—Belletich v. Belletich, 105 P. 
2d 964. 
§ 194 


Ky. In action by insurer to recoy- 
er under subrogation provision of fire 
policy from railroad the amount paid 
by insurer to insured for fire loss 
caused by railroad and for reformation 
of release given by insured to railroad 
and releasing railroad entirely on pay- 
ment of only part of fire loss, insurer 
sufficiently pleaded mutual mistake so 
as to be entitled to introduce proof 
of mutual mistake, where insurer’s re- 
ply averred that, by fraud of railroad 
and mistake of insured, there was 
omitted from release a clause that set- 
tlement was only for loss in excess of 
insurance, and amended reply averred 
that omission was either because of 


take, which was known to insurer, the fraud or fraud or mistake of railroad. 


i: 6 § 196 ' 
_C.C.A.Tex. In suit to remove cloud 
from title to Texas realty wherein de- 
fendants filed cross-bill alleging that 
call in deed conveying realty to plain- 
tiff’s predecessor in title was inserted 
through inadvertence, burden of prov- 
ing that plaintiff was not a bona fide 
purchaser for value was on defendants, 
—Cities Service Oil Co. y. Dunlap, 115 
F.2d 720. 

Ala. In suit to reform deeds, errone- 
ously describing tract intended to be 
conveyed to complainant as conveyed 
to respondent’s grantor and tract pur- 
chased from such grantor by respond- 
ent as conveyed to complainant, re- 
spondent must show that he purchased 
tract described in deeds to him and 
his grantor for value in order to deprive 
complainant of right to reformation, 
and when respondent does so complain- 
ant must prove notice to respondent of 
complainant's equity, either actually or 
enc ncely ely i WV 2: ling v. Moss, 197 
Soo. 50. 
Neb. The burden rests on party 
seeking reformation of instrument to 
overcome strong presumption, arising 
from terms thereof, that it correctly 
expresses parties’ intention, and, if 
proofs are doubtful and unsatisfactory 
or presumption is not overcome by tes- 
timony entirely plain and convincing 
beyond reasonable controversy, writing 
will be held to express parties’ inten- 
tion correctly.—Beideck v. National 
Fire Ins. Co., 296 N.W. 873. 

N.Y.Sur. A _ petitioner seeking ref- 
ormation of general release given to 
executrix must show what agreement 
of parties to general release was, and 
that general release did not express 
such agreement.—In re Bedell’s Estate, 
29 N.Y.S.2d 175, 176 Mise. 913. 

To overcome the presumption that 
the writing contained entire agreement 
of parties thereto, the party seeking 
reformation of writing must prove by 
elear and convincing testimony. that 
a mutual mistake had been made or 
that there was a mistake on one side 
and fraud on the other.—In re Bedell’s 
Hstate, 29 N.Y.S.2d 175, 176 Misc. 913. 

Or. There was a strong presump- 
tion that written contract for sale of 
realty and deed issued pursuant there- 
to expressed what the parties had in 
mind, and burden of overcoming such 
presumption rested upon party ete | 
es ae aaer vy. Miller, 110 P.2 

Te 


§ 197 
In action to reform deeds so 


La. 
as to correctly describe property in- 
volved, evidence showing that’ the 


property could be readily located and 
that this had been actually done by 
plaintiffs and their ancestor in title 
taking possession of land was proper- 
ly admitted.—Haas v. Opelousas Mer- 
cantile Co., 2 So.2d 3, 197 La. 500. 


§ 198 

Cal.App. The rule that the descrip- 
tion of property conveyed is an es- 
sential part of a deed and if insuffi- 
cient or incomplete cannot be made 
good by parol evidence does not apply 
to actions for reformation of a deed.— 
Hanlon v. Western Loan & Bldg. Co., 
116 P.2d 465. 


In suit to quiet title to realty as 
against loan company which had pur- 
chased realty at trustee’s sale under 
foreclosure of a deed of trust, where 
company filed cross-complaint for 
reformation of deed of trust with re- 
spect to description of realty, a decree 
of reformation was proper, as against 
contention that statute of frauds pre- 
vented reformation because proper de- 
scription of realty rested on _ parol 
testimony, where maker of deed of 
trust admitted that the instrument was 
intended to describe certain premises 
and correct description did not depend 
entirely on oral testimony. Ciy.Code, 
§ 3399.—Hanlon yv. Western Loan & 
Bldg. Co., 116 P.2d 465. 

Miss. Parol evidence is unavailing to 
contradict or vary a written instrument 
except in a direct proceeding in equity 


¥ 
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to reform the instrument.—Stone -Y. 
Grenada Grocery Co., 1 So.2d 229. — 


Ala. To warrant the intervention of 


equity to reform written instruments 
on account of alleged mistake or fraud 
in their execution, the mistake, unless 
admitted, must be alleged with preci- 
sion and proved by clear, exact, and 
satisfactory evidence, that the mistake 
exists, and that the writing deviates 
from the intention and understanding 
of both parties at the time of its ex- 
ecution—Harper vy. Kansas City Life 
Ins. Co., 199 So. 699, ‘240 Ala. 472. 

A writing must remain the sole ex- 
positor of the intent and agreement of 
the parties thereto until, beyond rea- 
sonable controversy, an alleged mistake 
in execution thereof is made to appear. 
—Harper y. Kansas City Life Ins. Co., 
199 So. 699, 240 Ala. 472. 

Ill, Where reformation or cancella- 
tion of an instrument is claimed be- 
cause of fraud, the evidence must be so 
clear and convincing that the mind is 
satisfied that the charge is true.—Cra- 
eee v. Hubble, 30 N.H.2d 622, 375 Il. 


Neb. A written instrument is not 
subject to reformation, except on proof 
that clearly, convincingly, and _ satis- 
factorily overcomes its positive recita- 
tions and provisions.—Jacobson v. For- 
ster. 298 N.W. 336. 

Neb. The burden rests on _ party 
seeking reformation of instrument to 


overcome strong presumption, arising 
from terms thereof, that it correctly 
expresses parties’ intention, and, if 


proofs are doubtful and unsatisfactory 
or presumption is not overcome by tes- 
timony entirely plain and convincing 
beyond reasonable controversy, writing 
will be held to express parties inten- 
tion correctly.—Beideck v. National Fire 
Ins. Co., 296 N.W. 873. 

N.Y.Sur. To reform an instrument 
for mistake or fraud, the proof must 
be of the highest quality, since courts 
of equity do not grant the high rem- 
edy of reformation upon a probability 
nor even upon a mere preponderance, 
but only upon a certainty of error.— 
In re Bedell’s Hstate, 29 N.Y.S.2d 175, 
176 Misc. 913. 

Pa, To warrant reformation of doc- 
ument on ground of mutual mistake, 
evidence thereof must be clear, pre- 
cise, and indubitable—Weightman v. 
Weightman, 20 A.2d 215, 342 Pa. 8. 

8.C. A written instrument, especial- 
ly one relating to realty, will not be 
reformed on ground of mutual mistake, 
unless both mistake and mutuality 
thereof are proved by clear and con- 
vincing testimony.—Moore vy. Jeffords, 
LES Hid ous Looe ce bil2. 

Wis. In action for reformation and 
specific performance, the judgment of 
the circuit court was affirmed, where 
three justices were of the opinion that 
the judgment should be affirmed, and 
three justices were of the opinion that 
the judgment should be reversed, and 
one justice took no part.—Nick  v. 
American Lumber & Manufacturing Co.. 
296 N.W. 66, 237 Wis. 379. 


§ 204 

Ala. A court of equity will exer- 
cise power to reform written contract 
for mistake with caution, and bur- 
den rests on complainant to establish 
his case for reformation by clear, 
convincing and sattsfactory evidence. 
Code 1940, Tit. 9, § 59.—Great Atlan- 
tic & Pacific Tea Co. v. Engel Realty 
Co., 2 So.2d 425. 

Ala. Evidence, which showed that 
parties, before signing lease, agreed 
that clause authorizing lessee to ter- 
minate lease on 30 days’ notice should 
be eliminated, but that agent of les- 
sor’s assignee negligently failed to 
eliminate such clause, and that  sim- 
ilar clauses had been eliminated be- 
fore execution of two prior leases, and 


which was contradicted only by eva- 
sive and unimpressive testimony of 
corporate lessee’s officer, authorized 


reformation of lease so as to eliminate 
such clause in suit by assignee. Code 
1940, Tit. 9, § 59—Great Atlantic & 
Pacific Tea Co. v. Engel Realty Co., 2 
So. 2d 425. 


Ark, Evidence warranted reforma- 


MN tk 


RUMENTS 


145 S.W.2d 352. 5; 
Cal.App. Evidence justified reforma 
tion of trust instrument so that trust 
property remaining at settlor’s death 
would be distributed to children, on 
ground that agreement, by which the 
interest of each child was limited 1 
life estate in one-half of income only, 
was the result of a mistake.—Lissauer | 
v. Union Bank & Trust Co. of Los An- — 
geles, 114 P.2d 367. ne _ 
Cal.App. Wvidence sustained decre 

reforming provision of contract for di ia 
tribution of motion jictures, that dis 
tributor should expend and “advan 
such sum that it might deem necess: 
for advertising and that it might d 
duct $5,000 for each picture furnish 
by producer, as the distributor’s ad- 
vertising charge, so that distributor 
was entitled to deduct only amounts 
actually expended and not the fi 
$5,000. charge for each picture, on — 
ground that the provision was ambigu- — 
ous, that producer was mistaken ¢ » 
cerning terms set forth in contr: F 
that distributor had known producer — 
was laboring under mistake, and that — 
true meaning of contract was that cos ie 
of advertising only should be charged 
fan 


2 


against producer.—Jones y. Universal 
Pictures’ Co., 114 P2d 723. = ee 

Cal.App. In suit against a corpora. 
tion to reform a written contract r 


information for use in procuring sal 
of realty, consolidated with action 


ranted judgment denying reformation 
of contract and awarding damages to 
corporation for conversion of personal 
ty on ground that corporation was sole 


propriated part of the cards and ha 
willfully used the cards and inform: 
tion thereon in a manner not design 
ed and agreed upon in contract and i 
violation thereof.—Palm  Springs-La 
Quinta Development Co. yv. Kieberk 
Corporation, 115 P.2d 548. : othe 


Cal.App. In suit to quiet title to — 
realty as against loan company which — 
had purchased realty at trustee’s sale — 
under foreclosure of a deed of trust, 3 
where company filed cross compa aaa 
for reformation of deed of trust with 
respect to description of realty, evi- ey 
dence authorized reformation of deed — 
of trust on ground that negligence of © 
company in failing to discover mis: 
take in description when preparing 
deed of trust was not so gross as to 
forfeit right of company to relief from | 
mistake, especially where intent of © 
parties regarding property intended to | 
be covered could not be disputed.— 
Hanlon vy. Western Loan & Bldg. Co., 
116 P.2d 465. ye 
Fla, In suit to reform a deed and | 
remove cloud from title caused by 
clerical error by the scrivener, reforma- _ 
tion was improperly denied under the 


aN pe Duane: v. Grover, 198 So. ‘wa 
Iowa. One seeking to reform a note 


must adduce evidence showing so clear- 
ly, satisfactorily, and convincingly, that 
a mutual mistake, or its equivalent, 
was made, that the conscience of the 
chancellor will be unwillingly moved to 
accord relief.—Lovejoy v. Euclid Ave- 
nue M. H. Church, 294 N.W. 911. 

In suit against members of board of 
trustees of church individually to re- 
cover on note, which had been signed 
by board members, and which was for 
balance owed for church building, 
wherein board members sought refor- 
mation of note to show that note was 
signed by them as trustees rather than 
as individuals, board members’ evi- 
dence was insufficient to show clearly, j 
satisfactorily, and convincingly a mu- t 
tual mistake which would entitle them — 


he \ - 
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to reformation—Lovejoy vy. Euclid 
Avenue M. E. Church, 294 N.W. 911. 
Iowa. To justify reformation of a 
written contract on ground of mistake 
the mistake must be mutual between 
the parties and must be shown by 
clear. satisfactory and convincing 
-proof.—Allemang v. White, 298 N.W. 
658, 230 Iowa 526, 
. _ Evidence relating to contract under 
which holder of tax deed was to insti- 
tute proceeding to quiet title to land 
and upon obtaining decree was to quit- 
claim to plaintiff his interest in the 
land was insufficient to justify refor- 
mation of written contract on ground 
that there had been an additional oral 
agreement that quiet-title action would 
be so conducted that title would be ap- 
roved by examiner of titles for par- 
icular loan 


provided for payment in advance of 
_ rental for one year, but that in execut- 
ing oil and gas lease a form providing 
for payment in advance for only six 
months was used, and that provision 
authorizing lessee to surrender lease 
as to any portion of premises was 
stricken after lease was executed, en- 
‘titled lessees to reformation.—Tate v. 


not described in mortgage on ground 
land was omitted from the description 
by error or fraud of mortgagor, where- 
in description in the mortgage of the 
land mortgaged was not ambiguous 
and bank relied upon the application 
for the mortgage and report of bank’s 
- appraiser, neither of which documents 
affirmatively showed any agreement 
_ different from that set forth in the 
_ mortgage, evidence did not establish 
~~ any error warranting correction.—Fed- 
eral Land Bank of New Orleans y. 
_ Bankston, 198 So. 886, 196 La. 146. 

Neb. ~+Evidence held insufficient to en- 
title husband, by way of reformation, 
to have the name of his deceased second 
‘ wife stricken from a deed as one of 
the ear apes v. Forster, 293 


fy / 
ry 
_  =NJ.Ch. Evidence held not to show 
i - mutual mistake in making of agree- 
ment whereby grantees of mortgaged 
i 14 - premises assumed the mortgage, as 
ground for reformation.—Fidelity Union 
_ Trust Co. v. Prudent Inv. Corporation, 
19 A.2d 224, 129 N.J.Eq. 255. 


N.Y.Sup. Evidence was_ insufficient 

to authorize reformation of written 
contract wherein defendant corporation 
agreed to issue plaintiffs shares of its 
- stock in consideration of certain pay- 

“SS ments by plaintiffs, so as to provide 
that at no time should stock interest of 
ae individual defendants and such others 
as might in the future receive stock of 
defendant corporation be greater than 
stock interests of plaintiffs, and that 
one of plaintiffs was to have a voice 
in management of defendant corpora- 
tion equally with one of individual de- 
fendants, especially where plaintiff who 

4 was to have voice in management of 


defendant corporation testified that he 
read over agreement and it seemed to 
3 contain everything that it should.— 
q Perry v. Bentler Corporation, 28 N.Y.S. 
r 2d 560. , 
 : Or. Preponderance of evidence is in- 
id sufficient to prove right to reformation 
“fy of written contract, it being necessary 
! to prove certainty of error in existing 
form of contract.—Hley vy. Miller, 110 
P.2d 587. 
Or. A contracting party who seeks 
reformation of the written embodiment 
of his agreement must sustain his con- 
__ tentions with evidence having a high 
degree of cogency, and a mere prepon- 
i derance of the evidence does not suf- 
fice.—Kontz v. B. P. John Furniture 
ads Corporation, 115 P.2d 319. 
dy In action against furniture manufac- 
turer by trustee in bankruptcy of cor- 
poration for alleged unpaid balance of 
commissions earned by the corporation 
as the manufacturer’s sales agent, evi- 
dence entitled manufacturer to decree 


REFORMATION. 


reforming provision of agency contract, 


‘relating to commissions, which as writ- 


ten stated that manufacturer was en- 
titled to retain two per cent. of com- 
missions of 15 per cent. of the net in- 
voice price of furniture sold, to apply 
toward payment of a certain note, on 
ground that through mutual mistake 
the words ‘2% of said commission” 
were written when ‘45s of said com- 
mission’? was intended.—Kontz v. B. 
te John Furniture Corporation, 115 P. 
2d. 319. > ; 

Pa.Super. Evidence supported chan- 
eellor’s findings that agreement and 
intention of parties to deed was_ that 
only land comprising a farm should be 
conveyed, that a certain lot was includ- 
ed in the description in error and by 
mutual mistake of fact, and that all of 
the parties believed that description did 
not include lot and warranted reforma- 
tion of deed restricting conveyance to 
farm alone.—Schwartz vy. Gingerich, 14 
A.2d 623, 141 Pa.Super. 298. 

Tex.Civ.App. Hvidence of real agree- 
ment between parties to written con- 
tract is insufficient to warrant reforma- 
tion thereof on ground of mutual mis- 
take, in absence of proof of terms of 
agreement which differ from plaintiffs’ 
version of true agreement and were 
placed in written agreement by mutual 
mistake.—Dunn y. Duval Texas Sul- 
phur Co., 153 S.W.2d 484, conforming 
to answer to certified question 152 S. 
W.2d 1080. BHrror refused. 

§ 207 

Ark. Where grantor who owned a 
tract of land carried on assessor’s 
books as 100 acres and _ generally 
thought to contain such acreage con- 
veyed the “north 70 acres’ under mis- 
take that the tract contained 100 acres 
when in fact, it contained less than 70, 
and land was not purchased by the 
acre and acreage was not the essence 
of the contract, and subsequently the 
grantor conveyed 15 acres on the south 
end of the tract to another, evidence 
did not justify decree reforming the 
deed to convey the entire tract includ- 
ing the portion last conveyed.—Schnid- 
er v. Eldridge, 152 S.W.2d 565. 

Ill, In suit in equity to have war- 
ranty deed reformed by inserting there- 
in provision that it was subject to an 
oil and gas royalty interest in favor of 
grantors, on ground that grantee fraud- 
ulently represented that it was not 
necessary to have exception contained 
in deed, to enable grantors to retain 
royalty interest, evidence sustained de- 
cree denying reformation.—Cravens y. 
Hubble, 30 N.H.2d 622, 375 Ill. 51. 

Ill In suit to reform deed which 
as originally executed conveyed prop- 
erty to grantor’s wife until her remar- 
riage, evidence that wife after husband’s 
death caused deletion of portion of deed 
which cut down her estate from an ab- 
solute to a conditional life estate, and 
had the deed so altered recorded sus- 
tained finding of “fraud” justifying 
reformation of deed.—Dunn y. Heasley, 
30 N.H.2d 628, 375 Ill. 43. 


Ind.App. Evidence including recitals 
in deed showed that at time of transac- 
tion resulting in execution of deed and 
of contract for purchase of remainder 
of tract when title could be given, it 
was not parties’ intention that any 
realty be conveyed except that situated 
east of the easterly United States gov- 
ernment meander line easterly of the 
center line of the Wolf River and that 
there was no agreement or intent to-in- 
clude in the description any realty to 
which grantor claimed title under a 
claim which was being challenged in 
pending litigation, and hence deed 
would not be reformed to include a 
small tract lying westerly of the mean- 
der line and constituting part of acre- 
age claimed by the state, expressly re- 
served by grantor.—City of Hammond 
v. Parker, 32 N.E.2d 116. 

Ky. Where sale of residence was 
negotiated by sureties on sale bond ex- 
ecuted by grantor after she had bid in 
residence at commissioner’s sale in ac- 
tion to foreclose mortgage covering res- 
idence but not grantor’s adjoining lot 
and all of parties other than grantor 


I property in 
g evidence was ins 

cient to entitle grantees to ref 
of deed for mutual mistake or fraud 
of grantor, but entitled grantor to 
judgment quieting her title to adjoin- 
ing lot and enjoining grantees from 
trespassing thereon.—Dotson v. Horn, 
147 S.W.2d 400, 285 Ky.: 246. 

La. Evidence of mutual error, to 
justify reformation of deed, must be 
clear and strongest possible to produce. 
—Akard v. Hutton, 200 So. 1387, 196 
La. 758. : 

In suit for reformation of deed, it is 
incumbent on plaintiffs to establish 
their claim for reformation thereof by 
adequate evidence.—Akard y, Hutton, 
200 So. 137, 196. La. 758. 

La. Evidence held insufficient to jus- 
tify reformation of deed on ground of 
mutual error in failing to include prop- 
erty not mentioned therein.—Akard v. 
Hutton, 200 So. 137, 196 La. 758. 

Where deed, sought to be reformed, 
specifically describes tract of land con- 
veyed, court cannot indulge in any in- 
ference or fanciful theory for purpose 


_of changing description .so as to in- 


clude tract not covered thereby.—Akard 
v. Hutton, 200 So. 137, 196 La. 758. | 

La. In action to reform deeds, evi- 
dence showed that errors in descrip- 
tion of property were mutual errors 
and that. plaintiffs were entitled to 
have the deeds reformed so as to con- 
form to the true intention of the par- 
ties—Haas v. Opelousas Mercantile 
Co., 2,So.2d 3; 197 ‘La. 500. 

In action to reform deeds so as to 
correctly describe property involved, 
exceptions of no right and no cause of 
action on ground that description of 
property was so uncertain and fatally 
defective in the advertisement and 
sheriff's deeds that property could not 
be located and that therefore sale was 
a nullity were properly overruled 
where record of title to property and 
evidence dehors the record title showed 
that property could be readily located 
and that this was actually done by 
plaintiffs and their ancestor in title 
taking possession of land.—Haags v. 
Opelousas Mercantile Co., 2 So.2d 38, | 
197 La. 500. 


La.App. In suit to reform a deed 
wherein both parties conceded descrip- 
tion in deed to be incorrect, but dif- 
fered as to description which should 
have been placed therein, it was only 
necessary that plaintiff prove his peti- 
tion by preponderance of the evidence, 
and recitals of the deed need not be 
overcome by specific proof, nor the 
usual presumption as to its correctness 
sae i nd ati v. Smythe, 197 So. 
702. 

In suit to reform deed which de- 
seribed lands not owned by grantor, 
evidence warranted reformation of de- 
seription in deed so as to describe 
lands which plaintiff went into pos- 
session of after execution of deed and 
on which he paid taxes and _ install- 


ments due under mortgage on such 
Wands GPURROUS v. Smythe, 197 So. 
N.J.Ch. In suit to reform mortgages — 


and other documents on ground of mis- 
take, evidence warranted conclusion 
that defendants’ acts did not constitute 
such an acquiescence or estoppel as to 
entitle complainant to relief.—Binns v. 
Csik, 15 A.2d 808, 128 N.J.Haq. 188. 
N.Y.App.Div. In action to reform a 
deed because of allegedly mutual mis- 
take, evidence failed to show that there 
was any mutual mistake.—Hart v. 
bees ob 26 N.Y.S.2d 92, 261 App.Div. 


N.C. One who seeks to rectify a 
deed on ground of mistake must es- 
tablish in the clearest and most satis- 
factory manner that the alleged inten- 
tion to which he desires it to be made 
conformable continued concurrently 
in the minds of all the parties down 
to the time of its execution.—Reynolds 
v. Wood, 14 §8.H.2d 642, 219 N.C. 626. 

N.C, Evidence failed to sustain find- 
ing of mutual mistake in description 
of lot conveyed so as to entitle ven- 
dors, who purported to convey lot to 


mation | 


of the d 

- another lot to 
had title—Reynol 
2d 642, 219 N.C. 626: , 
_ Or. Burden was upon vendor, seek- 
ing reformation of written contract for 
sale of realty and deed issued pursu- 
ant thereto on ground of mutual mis- 
take in aescription of property, to es- 
tablish by clear, satisfactory and con- 
vincing proof that contract and deed 
were result of mutual mistake.—Hley v. 
Miller, 110 P.2d 587. 

Evidence failed to establish a ‘‘mu- 
tual mistake’ in description of prop- 
erty in written contract for sale of 
realty and deed issued pursuant there- 
to, so as to authorize vendor to secure 
a reformation of deed, where it was 
not established by clear, satisfactory 
and convincing evidence that purchaser 
knew of mistake—Hley y. Miller, 110 


P.2d 587 
held insufficient to 


S.C. HEvidence 
show mutual mistake warranting ref- 
ormation of timber deed by extending 
time for cutting timber from date speci- 
fied therein to date fixed by parties’ 
previous oral contract for sale of tim- 
ber.—Moore y. Jeffords, 12 S.H.2d 737, 
295S.C..512. 


209 

D.C.Mass. Plas was not entitled 
under California statutes or otherwise 
to kave riders attached to workmen’s 
compensation policies relating to the 
fixing of premium rates reformed to 
provide that premiums should be paid 
at rate which plaintiff contended the 
California inspection rating bureau 
should have promulgated, where plain- 
tiff did not show that the parties in fact 
agreed on any contract other than that 
expressed in riders, that instruments 
were intended to mean anything differ- 
ent than language indicated, or that 
parties contemplated any legal conse- 
quences other than those inhering in 
the instruments. themselves. St.Cal. 
1917, p. 831; Pol.Code Cal. § 602b; 
Civ.Code Cal. §§ 1565, 1567, 1576-1578. 
3399-3401.—B. Clemens Horst Co. v. 
Federal Mut. Liability Ins. Co., 33 F. 
Supp. 598. 

D.C.N.J. In action by insurer to 
perform insurance policy on ground 
of “mistake”, evidence showed that 
mistake was unilateral and by the 
plaintiff, and that there was no fraud 
or inequitable conduct on the part of 
defendant, and hence alleged mistake 
did not exist.—Metropolitan Life Ins. 
Co. v. Asofsky, 38 F.Supp. 464. 

D.C.Pa. In action by insurer to re- 
form four annuity certificates in con- 
formity with Pennsylvania statute, by 
reducing amount of the monthly an- 
nuity specified in each, on account of 
misstatement of age of the insured, 
evidence showed that insured was born 
on February 13, 1874, instead of Au- 
gust 6, 1879, as stated in application 
for the policies. 40 P.S.Pa. § 410(e). 
—New York Life Ins. Co. v. Arunson, 
88 F.Supp. 687. 


Ala. Evidence required reformation 
of automobile liability policy on ground 
of mutual mistake in inserting serial 
and motor numbers of insured’s old 
truck in policy which was intended to 
insure new truck. Code 1923, § 6825. 
—U. 8. Guarantee Co. vy. Harrison & 
Owen Produce Co., 198 So. 240. 

Ala. In wife’s action to reform life 
insurance policy after insured hus- 
band’s death, where designation of ben- 
eficiaries in application for insurance 
was reasonably subject to interpreta- 
tion placed thereon by insurer in desig- 
nating in face of policy insured’s wife 
and mother as joint equal beneficiaries, 
and all the evidence failed to show be- 
yond controversy mistake or fraud in 
execution of contract of insurance, wife 
failed to sustain burden of proof re- 
quired in such case and therefore was 
not. entitled to reformation of insur- 
ance policy.—Harper v. Kansas City 
Life Ins. Co., 199 So. 699, 240 Ala. 472. 

Ga. Evidence that spouses agreed 
that wife would purchase endowment 
policy naming husband as_ beneficiary 
if wife died within twenty years, and 
that husband would pay premiums, 


cy reserved no right to change 
ciary, that husband agreed that 


if wife would pay premiums she could — 


hold policy until he repaid her amount 
advanced, and if he did not repay she 
could have the policy, that wife paid 
premiums husband repeating his prom- 
ise, and that spouses were divorced 
some 14 years after a policy was is- 
sued, failed to show an “equitable as- 
signment’’ of policy to wife or any 
right on wife’s part to have policy re- 
formed or to have a decree excluding 
husband from any claim right or de- 
mand under policy.—Blount v. Metro- 
politan Life Ins. Co., 15 S.H.2d 4138. 

Minn. To warrant reformation of 
public liability policy, insured’s evi- 
dence was required to be clear, persua- 
sive, and convincing.—Langford Wlec- 
tric Co. v. Employers Mut. Indemnity 
Corporation, 297 N.W. 843. 

In action for reformation of public 
liability policy, whereby insurer agreed 
to pay on behalf of insured all sums 
which insured should become obligat- 
ed to pay by reason of liability im- 
posed by law, for damages because of 
injury to or destruction of property 
caused by accident, evidence was in- 
sufficient to warrant reformation of 
the policy so as to cover wilful and in- 
tentional trespass in guts trees.— 
Langford Hlectrie Co. v. mployers 
Ang Indemnity Corporation, 297 N.W 

Mo.App. Equity will reform a writ- 
ten instrument, such as a fire policy, 
which, through the mutual mistake of 
the parties to it, does not express their 
true understanding and agreement, but 
reformation will not be decreed unless 
the evidence showing mutual mistake 
is clear, cogent, and convincing.— 
Harley vy. Automobile Ins. Co. of Hart- 
ford, Conn., 144 S.W.2d 860. 

In action to reform fire policy, which 
contained provision that it should be 
void if the insured did not own the 
realty in fee simple, and to recover 
thereon, evidence required reformation 
of the policy so as to show the correct 
location of insured’s property and to 
show that insured did not own the 
realty in fee simple but held merely a 
20-year lease.—Earley v. Automobile 
one Co. of Hartford, Conn., 144 S.W.2d 


Neb. Evidence held insufficient to 
warrant reformation of fire insurance 
policy on household goods in insured’s 
residence on ground of fraudulent mis- 
representation by insurer’s agent that 
policy covered such goods wherever 
they might be.—Beideck v. National 
Fire Ins, Co., 296 N.W. 873. 


N.Y.App.Div. Where evidence in ac- 
tion to reform policy showed intention 
of parties to have issued to insured a 
life policy for $1,000 face value as 
designated in insurer’s rate book and 
rate book figures showed $1,000 as 
largest paid-up value that could be- 
come available to such a policy, there 
was an “implied agreement’? between 
the parties for paid-up value of $1,009, 
in view of law prohibiting discrimina- 
tion by insurers between individuals 
in life policies as to any conditions of 
the policies. Insurance Law, § 89.— 
Metropolitan Life Ins. Co. vy. Oseas, 27 
N.Y.S.2d 65, 261 App.Div. 768. 

Evidence established that placing of 
figure ‘$2,000 instead of “$1,000” in 
column of paid-up life insurance value 
of $1,000 life policy, on twentieth, 
twenty-fifth and thirtieth years, was 
mistake of scrivener which insurer was 
entitled to have corrected in action for 
reformation of policy. Insurance Law, 
§ 89.—Metropolitan Life Ins. Co. v. 
Oseas, 27 N.Y.S.2d 65, 261 App.Div. 
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Pa. A wife, expressly repudiating 
any charge of fraud or misrepresenta- 
tion in procuring release of her claims 
against husband and trustees of es- 
tates, of which he was spendthrift 
trust beneficiary, to portion of his in- 
come for her support, and failing to 
establish mutual mistake or defend- 
ants’ fraud or bad faith in remaining 
silent with knowledge of plaintiff's 
mistake as to scope of release, was 
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“not entitled to reformation thereof 
even if broader than it should have- y 
been.—Weightman v. Weightman, 2 
A.2d 215, 342 Pa. 8. FAN 
W.Va. In suit wherein defend: 
filed cross-bill for reformation of ¥ 
ten agreement, whereby he _ releasec 
claim of title to land and confirmed oi 
lease, theretofore executed by plain 
with reservation of oil royalty to de- 
tendant, by increasing amount of such ~ 
royalty, where defendant’s testimony — 
that plaintiff told defendant or created 
impression on his mind that such 1 
was full contract between plaintiff 
lessee was denied by plaintiff and d 
fendant’s testimony respecting collat 
al circumstances rested solely on infe: 
ence and failed to point vut any un 
truth uttered by plaintiff to defendant 
concerning lease, there was no proof 


tional royalty.—LaFollette v. 
.S.H.2d 917. 


§ 217 , 

lil, In suit in equity for refo 
tion of deed verdict of jury was ac 
visory only.—Dunn v. Heasley, 30 N.. 
2d 628, 375 Ill. 43. ‘ 


§ 219 ‘y 

Cal.App. Whether, after foreclosur 
of a mortgage or sale under a deed 
of trust, where there is a_ defectiv 
description and reformation is soug 
the trial court should order a n 
sale of the property rests in 
court’s discretion, and if the court , 
of opinion that under circumstances, — 
a new sale should be ordered, it may 
order such sale, but if the court, 
considering circumstances, is of op 
that a new sale is not equitably 
essary, it may reform the deed 
out ordering a new _ sale.—Hanlon 
Php Loan & Bldg. Co., 116 P. 
465. 


Croft, 


+ 


f 


Where error in description of real 
in trust deed was obvious and woul 


tained a ‘proper description of realty 
and trustee’s deed contained a proper 
description, and no prospective p . 
chaser at trustee’s sale was or coul 
have been misled or discouraged fro: 
bidding, trial court could proper] 
reform trust deed and other documents 
with respect to mistake in description 

; 


‘i 


of realty after foreclosure sale with- 
out ordering that a new sale should be © 
had, especially where no purchasers 
without notice were involved. Civ. 
Code, § 3399.—Hanlon vy. Western Li 
& Bldg. Co., 116 P.2d 465. 

Il.App. Where record disclosed th. 
if west boundary of property described 
in trust deed was the middle of a_ 
street, as contended by defendant and 
extended 127 feet east, east line woul ‘ 
pass through a one-story brick build-— 
ing owned and occupied by mortgagor, 
and trust deed conveyed property de- 
scribed “except streets’ together with 
all buildings, improvements and appur- | 
tenances, the circuit court was warrant- — 
ed in decreeing that the 127 feet com- 
menced at east curb line of street, but 
it was improper to direct that the trust Ase, 
deed should be reformed to provide 
that it conveyed the ‘west 160” feet 
beginning at the center of the street.— 
Lawndale Nat, Bank y. Carlson, 35 N. 
H.2d 434, 311 DllApp. 245. 


REFORMATORIES 


§ 2 

N.Y.Co.Ct. The New York State Vo- 
cational Institution at Coxsackie for the 
care of Wayward minors is a state in- 
stitution taking over the activities of 
the New York House of Refuge and 
offers a state-wide service rather than 
one of a municipal character. Correc- 


tion Law, § 330 et seq.—People v. Glo- 
wacki, 22 N.Y.S.2d 22, 174 Mise. 416. 
The New York State Vocational In- 


stitution at Coxsackie was intended to 
be maintained as an institution for 
youthful offenders offering a place sep- 
arate and apart from mature criminals, 
or those experienced in crime, or Of (a 
vicious or at least disturbing nature 
and disposition, Correction Law, § 330 


ua 


et seq.—People v. Glowacki, 22 N.Y.S. 
2d 22,174 Mise. 415. . 


§ 7 
Colo. Where applicant took valid 
civil service examination for employ- 
ment at State Industrial School for 
Boys at Golden, and as a result appli- 
cant was certified by the Civil Service 
Commission cor such employment, ap- 
- plicant was entitled to salary.—Board 
of Control of State Industrial School 
for Boys v. O’Farrell, 112 P.2d 1039. 


ey 


A supervisor of one of 
KACO schools for reception of 
wards of juvenile court maintained by 
-. state under Welfare and Institutions 
ode, placed by department of institu- 
ons in charge of some of inmates of 
chool, could, except as restrained by 
uperior authority, exercise all the 
- powers of the department over inmates. 

St.1937, pp. 1056, 1058, §§ 1000, 1001, 
ee Rey Sole v. McMillan, 114 P. 
ae . 44 x 


; Ree 89 

- Cal.Super. A correctional school for 
reception of wards of juvenile court 
‘maintained by state under supervision 
of state department of institutions was 
thin scope of Penal Code prohibit- 
corporal, cruel or unusual punish- 


r health of persons confined. St. 
37, pp. 1056, 1058, §§ 1000, 1001, 1004, 
01; Pen.Code, § 681.—People v. Mc- 
lan, 114 P.2d 440. 


f ‘any corporal punishment in institu- 
ions mentioned, no matter how moder- 
ate or reasonable, and words 
would injure or impair the health” re- 
e only to provision in Penal Code 
prohibiting any treatment or lack of 
care which would injure or impair 
health of persons confined, in view of 
use of disjunctive “for” in statute. Pen. 
Code, § 681.—People vy. McMillan, 114 
P.2d 440. 


- The provision of Penal Code prohib- 
iting cruel, corporal or unusual punish- 
ment in certain institutions, was not 
repealed, in so far as it applied to cor- 
rectional schools, by subsequent enact- 
ment of provision of Welfare and In- 
stitutions Code giving state department 
of institutions general powers of disci- 
pline, government, etc., without specifi- 
e@ally authorizing use of any particular 
- means for those purposes, but rather 
_ provisions would be construed together 
and effect given to both. St.1937, p. 


iting cruel, corporal or unusual punish- 
ment in certain institutions relates only 
to acts done by way of punishment, 
and does not prohibit force used to 
=f keep order or prevent misconduct by 
ay: persons confined. Pen.Code, § 681.— 
People v. McMillan, 114 P.2d 440. 
Hyidence that supervisor of correc- 
tional school, on discovering that in- 
mate committed infraction of rules, 
asked inmate if he did not know it was 
against the rule, to which inmate re- 
plied that he did, and supervisor then 
slapped inmate three times across face 
t with open hand, established infliction 
on inmate of ‘corporal punishment,” 
in violation of provision of Penal Code 
prohibiting corporal punishment in re- 
formatories, and, being an unlawful use 
of force upon person of inmate, act of 
---~—s supervisor was also a “battery” with- 
in Penal Code. Pen.Code, §§ 242, 681. 
—People v. McMillan, 114 P.2d 440. 
A In prosecution of supervisor of cor- 
rectional school for violating statute 
prohibiting corporal punishment in re- 
formatories, allegation in complaint 
that punishment administered ‘did in- 
jure and impair the health of” the vie- 
tim was “surplusage’’, and hence no 
proof of it was necessary to sustain a 


Lory fr 


ing of a minor to the House of Reform 
at Greendale for one year, contrary to 
statute requiring courts committing 
minors to houses of reform to commit 
them until they arrive at the age of 21, 
was purely a “ministerial act,’’ and the 
imposition of the proper sentence could 
have been compelled by mandamus, and 
the superintendent of the House of Re- 
form would have been justified in re- 
fusing to receive the minor thus ille- 
gally committed. Ky.St. §§ 2095b-18, 
2095c-1 et seq.—Commonwealth _v. 
Craw ends 147 S.W.2d 1019, 285 Ky. 


§ 12 

N.Y.App.Div. <A 14 year old boy, who 
had been adjudged a juvenile delin- 
quent and committed to custody of pri- 
vate institution, was not entitled to 
recover from private institution for in- 
juries allegedly sustained as result of 
negligence of the supervisor of the 
institution. Laws 1921, ec. 330.—Bloom 
v. Jewish Board of Guardians, 24 N. 
Y.S.2d 547, 261 Ra 143. 


App.D.C. One who was under the 
age of 18 at time of his violation of 
law and of adjudication by the juvenile 
court committing him to the National 
Training School for Boys in the Dis- 
trict of Columbia for period of his 
minority was and continued to be for 
that violation subject to orders of the 
juvenile court and not to orders of the 
Attorney General, and he could not be 
legally transferred to the District Re- 
formatory at Lorton, Va., by order of 
the Attorney General under statute em- 
powering the Attorney General to 
transfer prisoners from one institution 
to another. 18 U.S.C.A. § 753 et seq., 
and § 753f; D.C.Code Supp. V, T. 18, 
§§ 251a, 256(d).—Huff v. O’Bryant, 121 
F.2d 890, 

‘Ill. An out of state parolee who had 
never received a discharge from the 
State Board of Parole and who in 
1929 violated his parole was not en- 
titled to release from custody reac- 
quired in 1939, on ground that he was 
sentenced to prison in a reformatory 
and that by change of laws effected 
in 1933 all penal institutions were 
designated as penitentiaries, since a 
sentence of imprisonment may only be 
satisfied by actual service unless re- 
mitted by some legal authority. Smith- 
Hurd Stats. c. 38, §§ 807, 808—Purdue 
v. Ragen, 30 eee 637, 375 Il. 98. 


§1 

N.Y. Under statute providing for 
retention of mentally defective prison- 
ers at state training school after ex- 
piration of their terms and directing 
payment of fees of the two examiners 
therein provided for, allowance of com- 
pensation to a third examiner was un- 
authorized. Correction Law, §§ 440, 
451, subd. 3.—In re Naylor, 30 N.BH.2d 
468, 284 N.Y. 188, reversing 20 N.Y.S. 
2d 4, 259 App.Div. 962. 

In a proceeding for retention of a 
mentally defective prisoner at state 
training school after expiration of her 
term, the court was without power to 
appoint a special guardian for the 
prisoner or to make provision for spe- 
cial guardian’s compensation. Correc- 
tion Law, §§ 440, 451, subd. 3; Civil 
Practice Act, §§ 69, 207.—In re Naylor, 
30 N.H.2d 468, 284 N.Y. 188, reversing 
20 N.Y.S.2d 4, 259 App.Div. 962. 


REGISTERS OF DEEDS 


§ 3 

Mo. In view of statutory provisions 
expressly creating office of recorder of 
deeds in counties of 20,000 or more 
population and providing that circuit 
clerk shall be ex officio recorder of 
deeds in counties of less than 20,000 
and requiring circuit clerk to give a 
bond conditioned for faithful perform- 
ance of his deeds as recorder of deeds, 
an increase of population of county to 
more than 20,000 inhabitants would not 
immediately create a new office, since 
a circuit clerk could not perform duties 
of an office that did not exist. Rev.St. 


AI §§ 11526, 11528, 
11666, pp. 6696, 6697, 1800.— 
inf. Lamkin ex rel. Harrison v. Tenny- © 
son, 151 S.W.2d 1090. : ; te 

Under statutory provisions expressly 
creating office of recorder of deeds in 
counties of 20,000 or more population 
and providing that circuit clerk shall 
be ex officio recorder of deeds in coun- 
ties of less than 20,000, in absence of 
express provision, it would be_ held ™ 
that Legislature intended, on a statu- 
tory increase in population, that cir- 
cuit clerk would continue as ex officio 
recorder of deeds until.end of his term, 
and not that there should be an instant 
separation of offices on official notice 
of change in population. Rev.St.1939, 
§§ 18147, 13149, 138154, 13155, Mo.St. 
Ann. §§ 11526, 11528, 11534, 11535, pp. 
6696, 6697, 6698.—State ex inf. Lam- 
kin ex rel. Harrison v. Tennyson, 151 
S.W.2d 1090: 


y. §.15 

La. The clerk of the district court 
as ex officio recordcc of mortgages 
cannot be required to deliver to the 
sheriff a general unrestricted mortgage 
certificate showing privileges, mort- 
gages, or encumbrances on property 
offered by sheriff at public auction 
under execution upon furnishing clerk 
a description of the property and the 
names of the judgment debtors only. 


Code Prac. art. 678; Rev.Civ.Code, 
art. 3393; Act No. 261 of 1855, wes 
Act No. 170 of 1867; Act No. 76 of 
1908; Act No. 334 of 1936, § 6, as 


amended by Act No. 228 of 1938, § 6. 
—State ex rel. Flournoy v. Simmons, 1 
So.2d 525, 197 La. 299, answers to cer- 
paed questions conformed to 1 So.2d 
850. 


Where sheriff requests a general un- 
restricted mortgage certificate showing 
privileges, mortgages, or encumbrances 
on property offered by sheriff at public 
auction under execution, the clerk of 
the district court as ex. officio recorder 
of mortgages discharges his duty by 
furnishing sheriff a mortgage certifi- 
cate covering the property, but re- 
stricted solely to such encumbrances 
as may have been placed on the prop- 
erty by the judgment debtors. Code 
Prac. art. 678; Rev.Civ.Code, art. 3393; 
Act No. 261 of 1855, § 7; Act No. 170 
of 1867; Act. No. 76 of 1908:  Aet 
No. 334 of 1936, § 6, as amended by 
Act No. 228 of 1938, § 6.—State ex 
rel, Flournoy vy. Simmons, 1 So.2d 525. 
197 La. 299, answers to certified ques- 
tions conformed to 1 So.2d 850. 

Where property is offered by sheriff 
at public auction under execution and 
sheriff wishes a mortgage certificate 
by clerk of district court as ex officio 
recorder of mortgages, sheriff must 
furnish recorder a list of names of 
only the owners and former owners of 
the property involved as shown by the 
record and written information in his 
possession, and such additional names 
as the interested parties or their at- 
torneys may furnish sheriff in writing 
in order that mortgage certificate shall 
be as complete as possible covering all 
privileges, mortgages, or encumbrances 
against the property, and the sheriff 
performs his duty under codal provi- 
sion upon reading such certificate pre- 
ceding the adjudication of the prop- 
erty. Code Prac, art. 678; Rev.Civ. 

Act No. 261 of 1855, 
erie . 170 of 1867; Act No. 
TOOL LI0Ss VACCINO. ood Ole LOO um Ese Oy 
as amended by Act No. 228 of 1938, § 
6.—State ex rel. Flournoy vy. Simmons, 
1 So.2d 525, 197 La. 299, answers to 
certified questions conformed to 1 So. 
2d 850. x 
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§ 

La. Where father, as natural tutor 
of minor children of himself and de- 
ceased wife, sold community property 
at fair price to pay judgment creditor 
of community, judgment of trial court 
ordering cancellation of recordation of 
general and special mortgage in favor 
of minor children, in so far ag general 
and special mortgage affected the prop- 
erty sold, protected recorder of mort- 
gages from any liability resulting from 
the cancellation in view of fact that 
trial court was court of competent ju- 


* tent. 


Code Prac. art. 
OB th 3 So.2d 555. 


; ‘ Lig 25 
Cale. Contdct! entries fn receiving- 
books and indices do not excuse a mis- 
take made in transeribing an instru- 
ment on the record proper, and hence 
failure of prospective mortgagee to 
search and examine those books and 
indices did not relieve a clerk and 
recorder from liability for neglect in 
failing to correctly transcribe on the 
record proper a trust deed on the real- 
ty. *85 C.S.A. @. 45, §§ 84, 85.—Péo- 
ple, to Use of Federal Land Bank of 
Wichita, Wichita, Kan., v. Ginn, 106 P. 

That a mortgagee had ‘‘constructive 
notice’ of a prior trust deed, though 
the trust deed had not been correctly 
recorded by the elerk and _ recorder, 
would not relieve clerk and recorder 
from liability to the mortgagee for fail- 
ure to correctly record the trust deed. 
730..C.S.A., C., 405,98 § 36, 114% “e; (45, §'§ 
84, 85 -—People, to Use of Federal Land 
Bank of Wichita, Wichita, Kan., v. 
Ginn, 106 P.2d 479, 


§ 35 

N.Y.Sup. The statute providing for 
a fee of 10 cents for filing and entering 
statement of satisfaction of a condi- 
tional sale contract was not repealed 
by implication in so far as it atfected 
the counties in the city of New York 
by a statute providing that fee in New 
York City for filing, examining, and 
entering any instrument affecting chat- 


tels is $1.25. County Law, § 177; Per- 
sonal Property Law, 72.—Rudolph 
Wurlkltzer Co. v. Byrne, 22 N.Y.S.2d 


Sila (oy Mise. ¥S 1. 

The statute providing for a fee of 
$1.25 for filing, examining, and enter- 
ing any instrument affecting chattels 
in the city of New York, construed in 
pari materia with the statute providing 
for a fee of 10 cents for filing a cer- 
tificate of satisfaction of conditional 
sale contract under principles of ‘‘ejus- 
dem generis’ and ‘‘noscitur a_ sociis’’, 
refers only to instruments which create 
rights in chattels and not to a cer- 
tificate of satisfaction which  ex- 
tinguishes such right, so that register 
of county of New York is not entitled 
to fee of $1.25 for filing a certificate 
of satisfaction of conditional sale con- 
tract. County Law, § 177; Personal 
Property Law, § 72.—Rudolph Wur- 
lituer Co. v. Byrne, 22 N.Y.S.2d 871, 175 
Mise. 81. 


REGISTRATION OF LAND TITLES 


§3 
N.C. The Torren’s Law is not in 
derogation of common right, but is of 
a remedial character and should be 
liberally construed according to its in- 
COS S23 TE et peer aaa. y. 
Morgan, 14 §8.H.2d 46, 219 N.C. 377 
§ 27 
See In re Goodhouse [1941] 2 Dom.L, 
R. 795. B 
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§ 

Ill The Torrens law does not re- 
quire party seeking to establish title 
in fee simple to allege and prove 
premises were vacant and unoccupied 
or that they were occupied by plain- 
tiff or some one claiming under plain- 
tiff. Smith-Hurd Stats. ec. 30, 55.— 
Sundstrom v. Village of Oak Park, 30 
N.E.2d 58, 374 Ill. 632. 

In proceeding against village and 
park district under Torrens law to es- 
tablish title in fee simple to certain 
premises, application stating that land 
was occupied by park district suffi- 
ciently complied with statutory  re- 
quirement as to occupation. Smith- 
Hurd Stats. c. 30, § 55.—Sundstrom v. 
Village of Oak Park, 30 N.H.2d 58, 
374 Ill. 632. 


§ 45 
Ga. In order to cast on applicant 
seeking to register title under Land 
Registration Act, the burden of proving 
genuineness of deed shown in prelimin- 
ary report of examiner, affidavit of 
forgery must be filed. Code 1933, §§ 


La 60-101. et “seq, e MeCaltt: fae “As- 


2, 
- bury, ‘9 S.E.2d 765, 190 Ga. 493 


In proceeding for registration of tite 
under Land Registration Act, written 
objections averring that deeds shown 
in preliminary report of examiner were 
forgeries did not amount to ‘affidavit 
of forgery” which would cast on ap- 
plicant the burden of proving genuine- 
ness of such deeds, notwithstanding 
that objections were verified. Code 
1933, §§ 29-415. 60-101 et seq.—McCall 
v. Asbury, 9 S.E.2d 765, 190 Ga, 493. 

Mass. Petitioner to register title to 
land has burden of proving that he has 
proper title for registration. G.L. 
(Ter.Ed.) c. 185, § 1.— Hopkins v. Hol- 
combe, 380 N.B.2d 824, 308 Mass. 54. 

In proceeding to register land title, 
burden was on petitioner to show 
that decision in another proceeding in 
which petitioner was respondent was 
“Tes judicata’ by showing that the 
ownership of the locus was a material 
issue in such other proceeding and 
that issue was decided in respondent’s 
favor and that such finding was essen- 
tial to the decision made and the de- 
cree entered. G.L.(Ter. Ed.) CUS Sy Le 
—Hopkins v. Holcombe, 30 N.B.2d 824, 
308 Mass. 54. 


§ 47 

Il. Where plat attempting to con- 
vey land to village recited that it was 
made on condition that village should 
by its acceptance of plat agree to in- 
sure to railroad permanent right to 
use for depot grounds portion of 
street, and the condition rendered the 
grant void, in subsequent proceeding 
by successor to railroad’s title to regis- 
ter title under Torrens act, excluding 
evidence that premises were not carried 
on tax rolls was not error, since the 
law did not demand forfeiture of plain- 
tiff’s title merely because she and her 
predecessors did not cause it to be 
listed for taxation. Smith-Hurd Stats. 
e. 30, § 45 et seq.—Sundstrom y. Vil-’ 
lage of Oak Park, 30 N.H.2d 58, 374 
Tk 632, 

N.C. In proceeding for registration 
of title to land, where question of fact 
was presented as to location of grant 
under which defendants claimed, both 
record and parol evidence was permis- 
sible to aid in identification of the 
locus in quo. C.S. § 2377 et seq.— 
EE v. Morgan, 14 S.H.2d 46, 219 N. 

OM Alte 


§ 49 
Minn. In proceeding to register title 
to realty, which both mother and 


daughter claimed to own, evidence sus- 
tained finding that taxes against the 
realty for certain years were paid with 
funds belonging to the daughter.— 
Cloutier v. Charest, 294 N.W. 457. 
See In re Eastview and Local Master 
Ne at Ottawa [1941] 3 Dom.L.R. 


§ 50 

Ga. Under provision in Land Regis- 
tration Act that preliminary report of 
examiner shall be prima facie evidence 
of contents thereof, applicant secking 
to register title under such act could 
rely on what was shown in preliminary 
report containing abstract of title ‘‘as 
shown by the public records and so far 
ns obtainable from other trustworthy 
sources”, without introducing in evi- 
dence the conveyances specified in re- 
port. Code 1933, §§ 60-101 et seq., 60- 
302.—McCall y. Asbury, 9 S.E.2d 765, 
190 Ga. 493. 


Ga. Where examiner on application 
to register prescription title under the 
Land Registration Act, was discovered 
to have conducted ag attorney the sale 
of realty by foreclosure, to have pre- 
pared the advertisement and to have 
drawn the foreclosure deed, and the 
foreclosure deed was relied on by ap- 
plicants as a muniment of title and was 
attacked by the objector, it was error 
to refuse to sustain objector’s excep- 
tion of law asserting examiner’s dis- 
qualification. Code 1933, §§ 24-102, 60- 
101 et seq.—Burgess v. Simmons, 12 S. 
H.2d 323, 191 Ga. 322. 

Minn. Where referee’s report in pro- 
ceeding to register title to lots con- 
tained a recommendation that a stay 
be granted for ten days so that ap- 


try of any order based on the 


piieunt. might file. Gurecdons fo! the i 
OFT, 
and a copy of the report was served 
on applicant’s counsel, but no ob 
tions were filed, applicant was not | 
titled to notice of an application 
the entry of a decree made more Re 
ten days after service of the report. 
Mason’s Minn.St.1927, § 8266.—Fer« 
v. Hiller, 295 N.W. 504. 2 
In application to have registered € 
title to two lots, trial court’s conclu 
sion that applicant had no title to 
interest in the lots, was sustained ~ q 
referee’s findings. Mason’s Min mt 
Lea: § 8266.—Ferch v. Hiller, 295 N 


60 
Mass. In prdeostine to register la 
title, respondent could not as such e: 
tablish his ownership in any of 
land described in the petition an 
cure affirmative relief in the form of_ 
decree determining his owner 
any part of the land. G.lL.(Ter. 
185, § 1.—Hopkins v. Holcombe, 3 
B.2d 824, 308 Mass. 54. 


§ 81 ; 
Mass. Where ownership of pea bi 
not in issue in prior proceeding to 
ister land title and respondent in > 
proceeding instituted another proce 
ing to register land title, decision 
the prior proceeding was not “re 1 
dicata”’ as to the ownership of the é 
in subsequent proceeding. G.L.(T 
Ed.) ¢. 185, § 1.—Hopkins v. Holco he, 
30 N.B.2d "324, 308 Mass. 54. 
In proceeding to register land title 
respondent was not “estopped” by d 


in question was 
from claiming and proving tha 
was the owner of the locus in quest 
G.L.(Ter.Ed.) ¢. 185, § 1—Hopkins 
Holcombe, 30 N.H. od 824, 308 - Ss 
4, * 


§ 92 re 

Ill. In proceeding under Torrens lay 
to establish title in fee simple ae Se 
at time abstract of title was offered : 
evidence only objection interposed ; 
as to sufficiency of the certificate, an 
objection that finding that abst 
showed i 
plaintiff was 
Supreme Court, 
that fee-simple title was ’ 
could not be disturbed. ith- 
Stats. c. 30, § 45 et seq.—Sundstro 
v. Village of Oak Park, 3) N.H.2d 58 
374 Tl, 632 : 


§ 94 

Mass. The defendant’s appeal ftom 
decision of judge of land court order- 
ing judgment for defendant resisting 
plaintiff's claim to strip of land 
brought before Supreme Judicial Court 
only questions of law apparent on the 
record.—Horowitz v. People’s Say. 
Bank, 29 N.E.2d 770. ‘ 

The findings of fact in decision of eae 
judge of land court ordering Judg- o 


ment for defendant resisting puiaintift’s 
claim to strip of land must De accepted | ie ‘ 

defendant’s appeal from  — 
decision, and if, upon all facts thus 
disclosed and reasonable inferences or Ie 
which they are susceptible, ultimate 
finding is justified as matter of law, 
finding must stand.—Horowitz vy. Peo- — 
ple’s Sav. Bank, 29 N.E.2d 770. 


Mass. Where controversy in registra- 
tion proceeding concerned location of 
northeast corner of lot, trial judge's 
finding against respondents’ claim to 
land between a brook and a wood road 
on filed plan, in conjunction with fur- 
ther finding that respondents had no 
right of way over wood road from re- 
spondents’ land to mountain road over 
locus sought to be registered was con- 
clusive that respondents had no rights 
in northeast corner of petitioner’s lot.— 
Trudeau v. Williams, 30 N.H.2d 237. 

Respondents, w hose appeal from land 
court’s decision that petitioner had 
title proper for registration to certain 
land was based on trial judge’s find- 
ing made in locating corner of peti- 
tioner’s land, could not attack validity 
of finding "where respondents were 
claiming under deed from third party 
which was recorded subsequent to fil- 
ing of petition, and there was nothing 


as 


\ 

§ 94 

in record to show what land was in- 

eluded in deed.—Trudeau vy. Williams, 
*¥30_N.H.2d: 237. 
me Mass. Ordinarily, question whether 
description in instrument of taking for 
nonpayment of taxes of each parcel of 
land taken is sufficient is a question of 
Semdtact for judge of land court! G.L. 
_ (Ter.Ed.) ec. 60, § 54, as amended by St. 
+1933, c. 325, § 7.—Town of Franklin v. 
‘Metcalfe, 30 N.H.2d 262. : 
On appeal from land court’s decision 
which ruled that tax title was valid, 
no error of law apparent on record was 

shown in conclusion of land court 
judge that description in the ‘“‘tax tak- 


ing” was substantially accurate, where 
facts found by judge in his decision, 
and reasonable inferences of which 
chs they were susceptible, supported the 
- conclusion. G.L.(Ter.Ed.) ¢. 60, § 54, 
=) as amended by St:1933, ¢. 325, § 7.— 
eee, o* Franklin vy. Metcalfe, 30 N.E. 


§ 99 
Ga. Where Supreme Court reversed 
judgment in favor of objectors in land 
_ registration case, holding that exam- 
__ iner’s preliminary report which dis- 
closed record title in applicant, and 
which was ruled inadmissible by ex- 
__ aminer to show title, constituted prima 
facie evidence of title, the proper pro- 
cedure on remittitur was to remand the 
+ case to the examiner for a de novo in- 
vestigation, and court erred in deny- 
-. ing a motion to that effect, and in en- 
tering a judgment granting registra- 
tion of the land. Code 1933, §§ 60-302, 
Bene 8. Asbury v. McCall, 14 S.E.2d 


Z. § 113 
Il.App. A Torrens certificate of ti- 
_ tle issued to assignee of foreclosure 
_ sale purchaser was not conclusive evi- 
dence of assignee’s right to possession, 
but was no more than prima facie evi- 
dence thereof, and assignee who sought 
to recover possession in forcible entry 
and detainer action had burden of 
proving facts regarding occupancy of 
the premises. Smith-Hurd Stats. c. 30, 
Meson 62,;60;:1¢.) 57, § 2, subds. 2,) 6— 
* Cohn y. Litwin, 35 N.H.2d 410, 311 Ill. 
7) vApp. 5b. 
er } F § 128 

j Minn. Where mechanic’s lien for ma- 
terials used in erection of house on lot 
registered under the Torrens Act was 
duly filed with the registrar of titles, 
Bh the lien attached to the lot as of date 
improvement was commenced and con- 
ferred rights superior to those ac- 
quired under an intervening mortgage. 
)  £Mason’s Minn.St.1927, §§ 8248, 8271, 
8309, 8494.—Armstrong v. Lally, 296 
N.W. 405. 


§ 163 

Cal.App. Where lots had been regis- 
tered under the ‘Torrens Land Title 
Law but subsequent conveyance was 
not registered though it was recorded, 
and grantor in an attempt to remedy 
the situation, and before judgment was 
entered in creditor’s favor against gran- 
tor, conveyed the property to his neph- 
ew in trust for grantee, and had lat- 
ter conveyance registered under Jand 
title law, the judgment and other credi- 
tors were in no better position than 


grantor and at least as between the 
parties, the original conveyance was 
valid. St.1915, p. 1932.—Fawell vy. 


woop Bldg: ‘Co... 116 -P:2a" 8s; 


§ 177 


Mass. The recorder of land_ court 
and assistant recorder for district 
wherein land is registered are of- 


ficers of such court, performing duties 
therefor, and their acts in so doing 
are subject to court’s direction. G.L. 
-(Ter.Ed.) c. 185, § 60.—Petition of In- 
stitution for Savings in Newburyport 
and its Vicinity, 33 N.H.2d 526, 309 
Mass. 12. 


RELEASE 


§ 1 

Mo.App. The words ‘any contract’ 
im statute providing that any contract 
exempting common carrier from liabili- 
ty under Federal Hmployers’ Liability 
Act is void, and authorizing carrier to 
set off in action under the act, any 
sum contributed to insurance, relief 
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benefit, or indemnity ‘paid to injured. 


Sh ek 


yf fort 


) 


employee on account of injury for 
which action is brought, are broad 
enough to cover an accord and satisfac- 
tion, but when read in connection with 
words “insurance’’, “relief benefit,” or 
“indemnity”, do ‘not cover contract of 
settlement after cause of action has 
accrued. Federal Employers’ Liability 
Act, § 5, 45 U.S.C.A. § 55.—Duncan y. 
Thompson, 146 S.W.2d 112. 

A compromise and an accord and sat- 
isfaction of an existing cause of action 
under Federalt-Hmployers’ Liability Act 
does not exempt employer from liabili- 
ty, but expressly recognizes such lia- 
bility and renders to the employee a 
quid pro quo therefor. Federal Em- 
ployers’ Liability Act, 45 U.S.C.A. § 51 
et seq.—Duncan v, Thompson, 146 S.W. 
Pole tale i 

The obligation of employer under 
Federal Employers’ Liability Act does 
not arise solely out of employment but 
out of injury or death through negli- 
gence of employer, and an “accord 
and satisfaction” is a separate and in- 
dependent contract and agreement only 
incidently connected with original con- 
tract of employment. Federal Employ- 
ers’ Liability Act, 45 U.S.C.A. § 51 et 
seq.—Duncan y. Thompson, 146 S.W. 
2d) 112. 

An agreement between injured shop 
laborer and railroad trustee that labor- 
er, in consideration of trustee’s pay- 
ment of $600, would endeavor to ad- 
judicate claim against trustee without 
recorting to litigation, and would re- 
turn $600 before filing suit on claim 
against trustee, was unambiguous and 
was valid, and hence laborer could not 
maintain action under Federal Employ- 
ers’ Liability Act without first return- 
ing the $600. Federal Employers’ Lia- 
bility Act, 45 U.S.C.A. § 51 et seq.— 
Duncan vy. Thompson, 146 S.W.2d 112. 
. An agreement between injured shop 
laborer and railroad trustee that labor- 
er, in consideration of trustee’s pay- 
ment of $600, would endeavor to ad- 
judicate claim without resort to litiga- 
tion and would return $600 before filing 
suit on claim against trustee, did not 
finally bar the cause of action, but only 
suspended cause of action until restitu- 
tion of $600 was made by employee, and 
failure of employee to return $600 
would not bar his cause of action but 
merely his right to bring a particular 
suit against trustee. Federal Employ- 
ers’ Liability Act, 45 U.S.C.A. § 51- et 
seq.; Mo.St.Ann. § 782, p. 1036.—Dun- 
can v. Thompson, 146 S.W.2d 112. 

3 


D.C.S.C. A settlement with and a re- 
lease of one tort-feasor, in which the 
right is expressly reserved against the 
other tort-feasors, is not technically a 
“release” but is a “covenant not to 
sue’.—McWhirter v. Otis Elevator Co., 
40 F.Supp. 11. 

Tenn.App. Contract, whereby plain- 
tiff agreed and covenanted with de- 
fendants to dismiss-and not to further 
prosecute further personal injury ac- 
tion and agreed to hold harmless the 
defendants from all claims, was a 
“covenant not to sue’ and not a re- 
lease and discharge amounting to an 
“accord and satisfaction’.—Summers y. 
Bond-Chadwell Co., 145 S.W.2d 7. 

Tenn.App. An instrument executed 
by injured automobile guest stating 
that it was merely a covenant not to 
sue host and was not a release of 
guest’s damages or right of action 
against parties legally liable, especially 
owher of other automobile involved in 
collision, was a “covenant not to sue” 
and not a “release”, where instrument 
further provided that it should be treat- 
ed as a covenant not to sue and could 
be pleaded in set-off or recoupment, but 
not as a defense in bar or. abatement.— 
Wright y. Fischer, 148 S.W.2d 49. 

Wash. Where an instrument is exe- 
cuted for benefit of one joint tort- 
feasor, it is a ‘covenant not to sue” 
if it gives to joint tort-feasor in return 
for payment made by him nothing 
more than a right of action against 
the covenantor in event of breach of 
such agreement by the institution of an 
action, but it is a ‘release’ if it may 
be pleaded as a defense to defeat the 
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cumstances 


moved to 


4 ” 9 Pr ” 
action brought by covenanto 
vy. Cheatham, 111 P.2d 1003. 
In determining whether a ents 
is ‘release’ of joint tort-feasor, or 
“covenant not to sue’, court may look 
to its consideration, effect, and_ cir- 
attending the execution, 
and cannot accept recitals of parties 
as conclusive——Haney v. Cheatham, 111 
P.2d 1003. Z 

Even if writing is appropriately 
drawn to make it a “covenant not to 
sue” joint tort-feasor, the court must 
construe writing in light of facts and 
circumstances surrounding its execu- 
tion to ascertain whether it was in sub- 
stance and effect given for a consid- 
eration which is reasonably compensa- 


tory.—Haney v. Cheatham, 111 P.2d 
1003. 
D.C.N.Y. An injured seaman conld 


contract to release steamship company 
from responsibility for possible future 
harm, and though he could not actually 
release it from such _ responsibility, 
since release acts in presenti, release 
therefrom will be construed as a ‘‘con- 
tract” and enforced when harm subse- 
quently develops.—Hume y. American- 
West African Line, at F.Supp. 880. 


_ N.Y.Sup. The absence of actual con- 
sideration or of a seal did not invali- 
date a release from all claims and de- 
mands given by a branch-manager to. 
his employer upon severing the em- 
ployment relation by one week’s notice 
as provided for by contract. Debtor 
and Creditor Law, § 243.—Holland 
Furnace Co. v. Beers, 29 N.Y.S.2d 876, 
177 Misc. 29. an 


§ 

N.Y.Sup. The absence of actual con- 
sideration or of a seal did not invali- 
date a release from all claims and de- 
mands given by a branch-manager to 
his employer upon severing the em- 
ployment relation by one week’s notice 
as provided for by contract. Debtor 
and Creditor Law, § 243.—Holland 
Furnace Co. v. Beers, 29 N.Y,S.2d 876. 
177 Mise. 29. 

N.Y.Sur. Where no consideration 
indemnitee in connection 
with certain correspondence relied up- 
on by personal representatives of de- 
ceased indemnitor as constituting mu- 
tual general releases among the par- 
ties, such correspondence did not dis- 
charge estate of indemnitor from lia- 
bility under indemnity agreement.— 
In re Campbell’s Estate, 27 N.Y.S.2d 
831, 176 Mise. 543. 

§ 12 

D.C.N.Y. Although a release under 
seal is ordinarily a good defense at 
law, a court of law is not bound there- 
by if it is so much a part of an illegal 
transaction as to be void in its incep- 
tion.—Westmoreland Asbestos Co. vy. 
Johns-Manville Corporation, 39 F.Supp. 


abi 
§ 15 

Tex.Civ.App. The payment of an un- 
disputed item, which is fully liquidated 
and admittedly due and owing, will 
not constitute a consideration for the 
release of a disputed item between the 
same parties.—Woodmen of World Life 
Ins. Soc. v. Smauley, 153 S.W.2d. 608. 


16 
Tex.Civ.App. Where one employed 
on public works contract was entitled 
to wages as skilled laborer but ac- 
cepted amount tendered him for un- 
skilled or intermediate labor and 
signed releases solely to obtain checks 
tendered and no dispute existed as to 
amounts due him under contract at the 
time and he was not paid any consid- 
eration for releases other than amount 
tendered for unskilled or intermediate 
labor, there was no “consideration” for 
releases and no “estoppel” on part of 
laborer to claim amount due for skilled 
labor. Vernon’s Ann.Ciy.St. art. 5159a. 
—Austin Bridge Co. v. Teague, 149 §. 
W.2d 674, pean Sars 152 S.w.2d 1091. 

(e) 


Wash. Where the parties to suit 
were making various claims against 
each other, there,was sufficient “econsid- 
eration” for mutual reieases of each 
other by the  parties—Thuimlert  y, 
Jarvis, 111 P:2d 597. 


a qui "4 
- cancellation 


Ark. While mere inadequacy of con- 
sideration for release is insufficient to 
avoid it, such inadequacy may be con- 
sidered, with all other circumstances 
surrounding procurement of release, in 
determining whether it is valid.—Har- 
mon vy. Harrison, ae S.W.2d 739. 


D.C.N.Y. There is no law limiting 
injured seaman’s right to contract for 
release of steamship company from 
every cause of action against it for 
damages, if he acted intelligently, free- 
ly, and without fraud.cHume vy, Amer- 
pagers African Line, 386 F.Supp. 


There is no rule of publie policy for- 
bidding injured seaman’s exercise of 
his own judgment in releasing his em- 
ployer from claims for damages when 
it is result of full consideration and 
understanding of his act in dealing at 
arm’s length with employer’s repre- 
sentatives—Hume v. American-West 
African Line, 36 SY 880. ; 


C.C.A.N.Y. One who claims that a 
seaman has signed away his rights to 
what in law is due him must be pre- 
pared to take burden of sustaining re- 
lease as fairly made with and fully 
comprehended by seaman, but a release 
.fairly entered into and fairly safeguard- 
ing rights of seaman should be sus- 
tained.—Sitchon y. American Export 
Lines, 113 F.2d 830. 

A settlement made by a seaman after 
full investigation and with independent 
advice cannot be held invalid, and ques- 
tion in any case is whether seaman, if 
he is acting alone, has intelligence 
enough to fully understand situation 
and risk he takes in giving up right to 
prosecute his claim or whether, if he 
is acting under advice, that advice is 
disinterested and based on a reasonable 
investigation._Sitchon vy. American Ex- 
port Lines, 113 F.2d 830. : 

C.C.A.N.Y. Where seaman who had 
been injured because of shipowner’s 
negligence, acting without lawyer or 
other competent independent adviser, 
signed release of all rights, which ex- 
pressly included injuries, illnesses, 
rights and claims not mentioned or 
known to seaman, release was not con- 
clusive against seaman’s recovery for 
tuberculosis not known to seaman at 
time of executing release-——Hume_ v. 
Moore-McCormack Lines, 121 F.2d 336, 
reversing Hume v. American-West Afri- 
can Line, 36 F.Supp. 880. 

D.C.N.Y. An injured seaman’s execu- 
tion of release of steamship company 
from all claims for damages, with 
knowledge, indicated by words, ‘This 
is a release’, under his signature and 
his answers to questions in instrument 
that it was such a release, after being 
warned by company’s claim agent that 
he was “signing his life away’, held 
his own understanding deliberate act, 
performed after free, untrammeled and 
comprehending meeting of his mind 
with that of company’s representative, 
so as to bar his recovery of damages 
from company for tuberculosis discov- 
ered shortly after delivery of release.— 
Hume vy. American-West African Line, 
36 K.Supp. 880. “ 

Pa. Where plaintiff injurea in auto- 
mobile accident affixed her signature 
to a release which was filled out sub- 
sequently in a manner which did not 
provide for payment to plaintiff for 
injuries as allegedly agreed upon, 
plaintiff was justified in ignoring the 
release and suing in trespass on her 
original cause of action for injuries.— 
Lucas v. Gibson, 19 A.2d 395, 341 Pa. 
427. 

Utah. A release may 
releasor is at time of its execution 
mentally incompetent, and such _in- 
competence may be caused by various 
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fraud. and misrepresentation, but to so 
make a release void it must be clearly 
shown that releasor did not possess at 
time of execution of release sufficient 
understanding to know nature and ef- 
fect of the agreement, or to be able to 
earefully consider her rights, or that 
she signed release under a misappre- 
of the facts, which was in- 
duced by the false and fraudulent rep- 
resentations of party released, made 
for purpose of deceiving releasor and 
actually deceiving her as to the facts.— 
Kelley vy. Salt Lake Transp. Co., 
P.2d 383. 
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C.C.A.N.Y. A A ae who signed a 
written release of all present and fu- 
ture claims for damages arising out of 
accident on shipboard, solely on advice 
of his doctor and lawyer, could not sub- 
sequently have release set aside on 
ground of mistake as to nature and ex- 
tent of his injuries.—Sitchon y. Ameri- 
can Export Lines, 113 F.2d 830. 

C.C.A.N.Y. In determining validity 
of release of all rights and claims for 
injuries, executed by seaman to ship- 
Owner for a meager consideration, 
whether seaman had any knowledge or 
intimation when he signed the release 
that he was suffering from tuberculosis 
would be significant.—Hume v. Moore- 
McCormack Lines, 121 F.2d 3386, re- 
versing Hume vy. American-West Afri- 
ean Line, 36 F.Supp. 880. 

D.C.N.Y. Where injured seaman’s re- 
lease of steamship company from claims 
for damages explicitly postulated un- 
known or future damage, but released 
company from liability for even future 
effect of earlier acts or omissions, and 
neither party was aware of existence or 
imminence of tuberculosis, from which 
seaman discovered that he _ suffered 
shortly after delivering release, but he 
knew of facts and conditions which 
brought on such disease when he ex- 
ecuted release, he could not recover 
damages from company for tuberculo- 
Sis, even if he relied on marine hos- 
pital’s failure, omission or neglect to 
discover existence thereof and accepted 
its report of his discharge therefrom 
“fit for duty.’”—Hume v. American- 
West African Line, 36 F.Supp. 880. 

The fact that neither party to injured 
seaman’s release of steamship company 
from all claims for both past and fu- 
ture damages knew of imminence or ex- 
istence of tuberculosis, from which he 
discovered that he suffered soon after 
delivering release, did not constitute 
“mutual mistake” rendering release 
voidable-—Hume vy. American-West Af- 
rican Line, 36 F.Supp. 880. 

An injured seaman’s mistake, if such 
it were assumed to be, in releasing 
steamship company from all claims for 
both past and future damages, without 
knowing of imminence or existence of 
tuberculosis, from which he discovered 
that he was suffering shortly after de- 
livering release, was a “unilateral mis- 
take’, which did not render release 
voidable-—Hume v. American-West Af- 
rican Line, 36 F.Supp. 880. 

Cal. Under statute plaintiff suffering 
cuts and bruises around the eye did 
not, by cashing and endorsing draft 
which was delivered at time of execu- 
tion of release covering all his injuries, 
release claim for impairment of vision 
and ultimate blindness resulting from 
optic nerve injury and not from cuts 
and bruises, where plaintiff had no 
knowledge of optic nerve injury at 
time of executing release or at time 
of endorsing and cashing draft, wheth- 
er or not other parties to release had 
knowledge of optic nerve injury. Civ. 
Code, § 1542.—Backus vy. Sessions, 110 
P.2d 51, prior opinion 104 P.2d 719. 

Cal.App. If an injury is known at 
time a release of claims for damages 
for such injury is signed, the release 
is binding, even if unknown or unex- 
pected consequences result therefrom 
but if injury is unknown and parties 
purport to settle for all injuries sus- 
tained then the release will not be bind- 
ing on the parties as to the unknown 
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Los Ss 
A release may be invalidated by proof — 
of fraud or mutual mistake of fact. 
Backus vy. Sessions, 104 P.2d 719. — 
Ill.App. In a suit to set aside a 
lease for mutual mistake of existi 
fact, it is not enough to prevent rel 
that the party might, had he done : 
within his power, have ascertained 
truth, but only reasonable diligence | 
required.—Fraser v. Glass, N. 
953, 311 Ill:App. 336. 
A general release for personal 
juries may, under “proper _ circur 
stances”, be avoided on ground of mu 
tual mistake as to nature and serious- 
ness of injuries, and quoted word 
used in the rule include cases where 
release can be set aside without inj 
tice to the other party.—Fraser_ 
Glass, 35 N.E.2d 953, 311 Tll.App. 3 
Kan. For mistake of fact to per ai 
avoidance of release of claim for per- 
sonal injuries, mistake must be as t 
present existing fact or condition, no 
mere mistake in prophecy as to 
ture condition.—Hodgson vy. u ‘ 
Ben. Health & Accident Ass’n, 112 P. — 
2d 121, 153 Kan. 511. pe Re 
Pa.Mun. Where in the course 
mortgage foreclosure proceedings i 
tuted after the effective date of the Ac 
of July) 2, 1937; P2775 hand before 
it had been declared unconstitutional, 
plaintiffs, in order to avoid delay in» 
proceedings, executed and filed a re-— 
lease releasing defendant from, inter — 
alia, its tax liability, and in conse- 
quence defendant did nothing for its 
own protection at the _ sheriff’s sal 
plaintiffs are estopped from thereafte 
enforcing defendant’s tax liability on 
the theory that because the act bad: im 
proved to be invalid the release was — 
void.—Fidelity-Philadelphia Trust Co. 
v. Harry Weinmann. Building & Loan 
Ass’n, 39 D. & C, 329. a 
Wis. Where physician’s representa- 
tions as to existing facts regarding: 
plaintiff's physical condition were be- 
lieved to be true and relied upon in 
good faith by plaintiff and defendant 
in connection with release and parties 
were in unconscious ignorance of mis- e 
take of fact, rule that a settlement and © 
release effected under such circum- — 
stances can be set side by trial court 
on ground of mistake of fact was ap- — 
plicable-—Schmidtke v. Great Atlante 
& Pacific Tea Co. of America, 294 N.W. 
828, 236 Wis. 283. Nh 
§ 30 A 
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Md. A person having an)ple time to 
read, and capacity to understand, re- 
lease, but negligently and without good _ 
excuse failing to inform himself of its i 
exact contents before executing it, can- 
not subsequently impeach it because of 
his own carelessness or failure to ap- 
preciate legal effect of his signature 
thereof, in absence of fraud, duress, or 
imposition.—Vincent v. Palmer, 19 
2d 183. 

N.J. A party executing written re- 
lease is conclusively presumed to have 
read, understood, and assented to it, 
in absence of showing that his signa- 
ture was obtained by fraud or imposi- 
tion practiced upon him with intent to 
deceive as to the purport of paper 
signed. N.J.S.A. 2:98-4.—Kearney Vv. 
National Grain Yeast Corporation, 19 
A.2d, 19, 126 N.J.L. 307. 

To avoid consequences of a release 
pleaded by a defendant in an action at 
law, plaintiff must base his attack upon 
fraud or deceit of party who procured 
its execution, and not upon plaintiff’s. 
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failure to comprehend the significance 


or :_ effect of his act in signing it. | E 

— «§, AL 2:98-4.—Kearney vv. National 

os Grain Yeast Corporation, 19 A.2d 19, 
: 126 N.J.L. 307. 


N.J.Sup. Where general release is 
pleaded as a defense in an action for 
injuries, plaintiff’s attack on the release 
must rest on the fraud or deceit of the 
party who procured execution of the 
release and not upon plaintiff’s failure 

to comprehend the significance of sign- 
ing it—Mannion y. Hudson & M. R. Co., 
(17 A.2d 546, 125 N.J.L. 606. . 
N.Y.App.Div. Under release in stand- 
ard form whereby building owner re- 
leased contractor constructing subway 
from ciaims owner ‘‘ever had, now has 
or which it hereafter can, shall or may 
have for, upon or by reason of any 
matter, cause or thing * * *”, con- 
tractor was released from liability for 
additional damage after the giving of 
the release caused by failure to under- 
- pin building prior to or during the 
—eourse of construction of which failure 
owners had no knowledge at the time 
of giving of release thyugh they were 
aware that property had been dam- 
-aged.—Rector, Church Wardens and 
-Vestrymen of St. James Church —in 
City of Brooklyn vy. City of New York, 
26 N.Y.S.2d 762, 261 App.Div. 614, 
While recovery may be had for con- 
tinuing or recurrent tortious invasions 
of land of another, in the absence of 
mistake on one side or fraud on the 
other, the effect of a release may not 
be avoided because of the lack of 
knowledge of the true extent of the 
- jinjury sustained or of the existence 
of a cause of action.—Rector, Church 
Wardens and Vestrymen of St. James 
Church in City of Brooklyn y. City 
of New York, 26 N.Y.S.2d 762, 261 App. 
Div. 614, 
N.Y.Sup. 


A release from all claims 
and demands, given by a branch man- 
ager to employer upon terminating his 
employment barred any counterclaim 
by manager for expenses and_ over- 
charges in connection with his ac- 
counts notwithstanding he _ testified 
that he did not read the release.—Hol- 
* Jand Furnace Co. y. Beers, 29 N.Y.S.2d 

876, 177 Mise. 29. 

Utah. A releasor, having ability and 
understanding, must familiarize herself 
with contents of written release and 
exercise prudence in signing it.—Kelley 
vy, Salt Lake Transp. Co., 116 P.2d 3838. 
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D.C.N.Y. If release given to defend- 
ants by plaintiffs, which claimed that 
defendants were carrying on activities 
injurious to plaintiffs in violation of 
anti-trust laws, was obtained by fraud, 
deceit and trickery, it would not con- 
stitute a defense to action against de- 
fendants for damages. suffered by 
plaintiffs prior to its execution. 15 U. 

es 1 et seq.—Westmoreland As- 
bestos Co. v. Johns-Manville Corpora- 
tion, 39 F.Supp. 117. 

Cal.App. A release may be invali- 
dated by proof of fraud or mutual mis- 
take of fact——Backus v. Sessions, 104 
P.2d 719. 

Idaho. Generally, a release induced 
by the fraudulent or honestly mistaken 
statements by a physician representing 
a releasee, as to the present nature or 
i circumstances of an injury, is not bind- 
ing on the releasor.—Hstes v. Magee, 


. 109 P.2d 631. 
ect Statements to patient by physician 
a from whom patient sought to recover 


for personal injuries, notwithstanding 
that the patient had signed a release, 
on ground that the physician had mis- 
represented the degree of patient’s in- 
juries, that the injuries were not seri- 
b ous and that the patient would entirely 
si recover in a short time, were more than 
mere “opinions,’’ where closer than or- 
re dinary relationship of confidence, 
; friendship, and respect existed between 
the patient and the physician.—Estes 
vy. Magee, 109 P.2d 631. 

N.J. Where plaintiff brought an ac- 
tion to recover damages against cor- 
poration and individual defendants 
which he claimed to have suffered by 
reason of loss of value of his original 
action against corporation for amount 


presse 
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of loan ag result of signing of release 
and discontinuing action against corpo- 
ration upon alleged fraudulent repre- 
sentations of individual defendants that 
corporation was in a hopeless financial 
condition, fraud allegedly practiced up- 
on plaintiff related to ‘‘fraud in con- 
sideration” and not ‘fraud in execu- 
tion” of release, and hence release was 
bar to action against corporation and 
individual defendant to whom the re- 
lease was executed.—Kearney v. Na- 
tional Grain Yeast Corporation, 19 A. 
2d 19, 126 NIL. 307. 

N.J.Sup. Where fraud is shown to 
have been practiced by a defendant in 
misrepresenting contents or the execu- 
tion of a release, plaintiff may, in an 
action at law, avoid consequences of 
the release.—Mannion v. Hudson & M. 
R. Co., 17 A.2d 546, 125 N.J.L, 606. 

N.C. Failure of a literate person to 
read a release before he signed it could 
not constitute grounds for setting aside 
release, unless such person was_ pre- 
vented from reading the release.—Pres- 
a y. Liner, 10 S.H.2d 6389, 218 N.C. 

2, 

Pa.Com.Pl. Evidence that, after 
plaintiff had sustained an eye injury in 
defendant’s beauty shop, defendant in- 
troduced into plaintiff's home his sister- 
in-law, who purported to act as plain- 
tiff’s nurse, although in fact she was 
not qualified; that, at a time when 
plaintiff was unable to see and in a 
semi-comatose condition, defendant and 
his sister-in-law persuaded her to ex- 
ecute a release of all liability, which 
they represented to be a receipt for $25 
which he then gave her, and that two 
days later plaintiff refused to execute a 
release for the manufacturer of the ar- 
ticle which had caused the injury, is 
sufficient to sustain a finding that the 
release was obtained by fraud.—Pirrung 
v. Weisbrod, 39 D. & C. 196. 


Utah. The inadequacy of considera- 
tion for a release may be so gross as to 
clearly indicate fraud.—Kelley y. Salt 
Lake Transp. Co., 116 P.2d 383. 


Where insurance adjusters for taxi- 
cab companies gave taxicab passenger 
$20 and agreed to pay all medical ex- 
penses in settlement of passenger’s 
claim for alleged injuries, consideration 
for release executed by passenger was 
not so grossly inadequate as to indi- 
cate fraud.—Kelley v. Salt Lake Transp. 
Co., 116 P.2d 383. 
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Tex.Com.App. Where fraud induces 
execution and delivery of release, the 
release is voidable even though it con- 
tains statement that no representations 
induced its making and that no prom- 
ises not expressed therein were made, 
and the party signing release read it 
and knew its contents.—Texas & P. Ry. 
Co. v. Presley, 152 S.W.2d 1105. 


Injured carpenter employed by rail- 
road could avoid release which provid- 
ed that no representations induced its 
making and no promises not expressed 
therein were made, upon proof that 
railroad’s physician falsely represented 
extent and duration of carpenter’s in- 
juries, and that railroad’s claim agent 
and foreman promised carpenter per- 
manent employment with railroad for 
purpose of obtaining release and with 
intention not to fulfill the promise.— 
Texas & P. Ry. Co. vy. Presley, 152 S. 
W.2d 1105. 


Tex.Civ.App. In order to avoid ef- 
fect of release on ground of misrepre- 
sentations or fraud on part of physi- 
cian, the releasor must show that the 
physician was employed by the re- 
leasee, since otherwise the latter would 
not be responsible for the represen- 
tations and advice.—Lipscomb y. Hou- 
ston Hlectrie Co., 149 S.W.2d 1042. 

Where it is sought to set aside a 
release for personal injuries on ground 
of fraudulent representations by re- 
leasee’s physician, it must appear that 
the representations were made by a 
physician who was authorized to settle 
the claim, or that they were fraudu- 
lently used by the releasee or_ his 
agent taking advantage of the releas- 
or’s confidence in the physician’s judg- 
ment to effect a settlement disadvan- 
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S-W.2d 252, error granted. 

As affecting the binding effect of a 
release executed in reliance on repre- 
sentations of a physician, though an 
estimate of time required for recovery 
from injuries may properly be consid- 
ered a matter of opinion, representa- 
tions of physician who has examined 
releasor’s injuries concerning nature 
and extent of injuries are representa- 
tions of existing facts, even if coupled 
with expressions of opinion concerning 
length of time which may be required 
for recovery.—Fort Worth & R. G. Ry. 
Co. v. Pickens, 153 S.W.2d 252, error 
granted. 

Where releasee’s physician makes 
representations concerning nature, ex- 
tent, or degree of existing injuries for 
purpose of inducing injured person to 
settle his claim against releasee, in- 
jured person may avoid release if he 
relied on representations and they in 
fact proved false, and fact that repre- 
sentations were innocently made is no 
barrier to avoidance of release.—Fort 
Worth & R. G. Ry. Co. v. Pickens, 153 
S.W.2d 252, error granted. 

In section hand’s action against rail- 
road for injuries sustained when motor 
handcar on which he was riding collid- 
ed with automobile at highway cross- 
ing, whether physician who examined 
section hand and advised him to take 
money offered by claim agent in settle- 
ment of injuries made representations 
concerning the extent or degree of ex- 
isting injuries was for the jury.—Fort 
Worth & R. G. Ry. Co. v. Pickens, 153 
S.W.2d 252, error granted. 


Utah. A releasor, in order to avoid 
release on ground of fraud or misrepre- 
sentation, must show that she had a 
right to rely on misrepresentation, and 
that she did in fact rely on it in ex- 
ecuting the release—kKelley v. Salt 
Lake Transp. Co., 116 P.2d 383. 
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Utah. Where releasor has consulted 
her attorney with respect to a release, a 
misrepresentation of law which is not a 
representation as to facts will not make 
it possible to avoid the release.—Kelley 
sale Lake Transp. Co., 116 P.2d 

A releasor has right to rely upon re- 
leasee’s material statements of fact, but 
she has no right to rely on usual chaf- 
fering statements of release on which a 
prudent man would not rely.—Kelley 
v. Salt Lake Transp. Co., 116 P.2d 383. 

In absence of a confidential relation, 
a misrepresentation of law does not 
vitiate a release unless it is made reck- 
lessly or without belief of its truth.— 
Kelley v. Salt Lake Transp. Co., 116 
P.2d 383. 
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Fla. A release procured from a re- 
leasor with knowledge of his mental 


incapabilities, incapacity or inecompe- 
tency, or of his bodily and mental in- 
capacity, is ‘fraudulent’? and _ void- 
able, although arguments and_ tactics 
in securing release would not be suf- 
ficient to constitute fraud as applied 
to person possessing his normal mental 
powers.—Putnam Lumber Co. y. Ber- 
ry, 2 So.2d 133. 

Utah. A release may be. avoided if 


of its exe 
it, and such ineom- 
pe caused by various. 
things such as disease or physical in- 
juries, nervous shock, extreme mental 
pain, ete., or if release is obtained by 
fraud and misrepresentation, but to so 
make a release void it must be clearly 
shown that releasor did not possess at 
time of execution of release sufficient 
understanding to know nature and ef- 
fect of the agreement, or to be able to 
carefully consider her rights, or that 
she signed release under a misappre- 
hension of the facts, which was induced 
by the false and fraudulent representa- 
tions of party released, made for pur- 
pose of deceiving releasor and actually 
deceiving her as to the facts.—Kelley v. 
Salt Lake Transp. is 116 P.2d 383. 
2 
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Ct.Cl. There is no showing that 
there was any duress or coercion 
brought to bear on the plaintiff to 
execute the release which plaintiff ex- 
-ecuted but said release was executed 
in due compliance with the terms of 
the contract.—H. B. Nelson Const. Co. 
v. U. S., 91 Ct.Cl. 476. 
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release of claims 
against parties who instituted bank- 
ruptcy proceedings was executed in 
consideration of such parties’ dismiss- 
ing the bankruptcy proceedings, and 
one releasor allegedly gave oral notice 
of election to rescind the release short- 
ly thereafter, but accepted benefits ac- 
cruing through subsequent dismissal 
of the bankruptcy proceedings and res- 
toration of property held by bankrupt- 
ey receiver, such conduct amounted to 
“waiver” by releasor of right to assert 
that release was invalid because of 
“duress,” and amounted to “ratifica- 
tion” of its terms. Civ.Code, § 1691.— 
Eustace v. Lynch, 111 P.2d 372.. 

N.Y.App.Div. A voidable release is 
an absolute bar to an action where the 
party executing the release expressly 
elects to affirm the release.—Goldsmith 
v. National Container Corporation, 27 
N.Y.S.2d 887, 262 App.Div. 772. 

N.C. Where aq plaintiff, after he had 
learned that he had signed a release 
of his claim for injuries in automobile 
accident, collected and used money 
from draft given in accord with re- 
lease, and failed to make additional de- 
mands on defendants for nearly two 
years, action of plaintiff constituted a 
“ratification” of the release, and plain- 
tiff was “estopped” to deny its validity 
on ground of fraud.—Presnell v. Liner, 
10 S.H.2d 639, 218 N.C. 152. 

A release, originally invalid or void- 
able for any reason, may be ratified 
and affirmed by subsequent acts. of 
persons interested, and, where one has 
been induced by fraud to execute a 
release and subsequently learns true 
import thereof, and knowingly takes 
benefits of it, he thereby ratifies and 
gives it force and_effect.—Presnell v. 
Liner, 10 S.E.2d 639, 218 N.C. 152, 


A person, having full knowledge of 
contents of*a release, cannot accept 


§ 
Cal.App. Where 


benefits of release and deny its_lia- 


bilities, and he cannot ratify release 
in part and reject it in part.—Pres- 
nell vy. Liner, 10 S.H.2d 639, 218 N.C. 
152. 

N.C. A release. signed by_ patient 
and his wife which was_ thereafter 
ratified by them precluded recovery 
from physician for injuries alleged to 
have been caused by an excessive dos- 
age of X-ray administered to patient.— 
Salmon v. Wyatt, 15 S.H.2d 273, 219 
N.C. 822. 
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Cal.App. Where a husband and wife 
conveyed property to defendant as 
security, and thereafter wife brought 
divorce action, joined defendant, and 
judgment awarded her property con- 
veyed and money judgment for rents 
collected by defendant, which money 
judgment,was paid by defendant, and 
thereafter husband executed a general 
release of all claims against defendant, 
it was not necessary that husband re- 
turn to defendant amount paid by de- 
fendant in satisfaction of wife’s judg- 
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ment. as a prerequisite to the repudia- 
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tion of release-—Watson v. Poore, 106 


§ 50 | ‘ 
Cal. Where plaintiff received $800 


and executed release covering known 


injuries but not covering unknown in- 
jury to optic nerve resulting in. pro- 
gressive loss of vision, plaintiff could 


subsequently .sue for injury to optic” 


nerve without rescinding release and 
offering to restore the $800. Civ.Code, § 
1542.—Backus v. Sessions, 110 P.2d 51, 
prior opinion 104 P.2d 719. 

Idaho. Where the one rescinding a 
release would be entitled to retain the 
money received, even though the release 
be set aside, he is not required to 
return the money paid in settlement, 
since the same result can be accom- 
plished by crediting the amount paid 
in partial satisfaction of the judgment. 
—Estes v. Magee, 109 P.2d 631. 

Ky. One seeking to avoid a com- 
promise settlement and to be remitted 
to his original rights must return or 
offer to return whatever he has _re- 
ceived under the settlement, whether 
the action is one in tort or one grow- 
ing out of contract.—Baker’s Adm’x v. 
Louisville & N. R. Co., 152 S.W.2d 
276, 287 Ky. 18. : 

Mo.App. An injured employee re- 
ceiving money from employer as part 
payment on a full settlement thereafter 
to be agreed upon has implied duty to 
return money where full settlement is 
not reached and employee wishes to 
bring suit on his claim.—Duncan vy. 
Thompson, 146 S.W.2d 112. 

Where injured shop laborer and rail- 
road trustee entered into agreement 
that laborer in consideration of trus- 
tee’s payment of $600 would endeavor 
to adjust claim without resort to litiga- 
tion and would return $600 before filing 
suit on claim against trustee, the duty 
to make restitution of the $600 as a 
condition to rescinding contract was 
question of procedure and not of sub- 
stantive law, and was not governed by 
Federal Employers’ Liability Act but 
by law of the forum. Federal Employ- 
ers’ Liability Act, 45 U.S.C.A. § 51 et 
ri esa ia vy. Thompson, 146 S.W.2d 

Where injured shop laborer and rail- 
road trustee entered into agreement 
that laborer in consideration of trus- 
tee’s payment of $600 would endeavor 
to adjust claim without resort to liti- 
gation and would return $600 before fil- 
ing suit on claim against trustee, fraud 
relating to the treaty and not to the 
factum would not relieve laborer of ob- 
ligation to return or tender $600 as 
prerequisite to bringing suit against 
trustee. Federal Employers’ Liability 
Act, 45 U.S.C.A. § 51 et seq.; Mo.St.Ann, 
§ 782, p. 1036—Duncan v. Thompson, 
146 S.W.2d 112. 


Under agreement between injured 
shop laborer and railroad trustee that 
laborer in consideration of trustee’s 
payment of $600 would endeavor to ad- 
judicate claim without resort to litiga- 
tion and would return $600 before filing 
suit on claim against trustee, the $600 
was to be treated as partial payment of 
larger amount thereafter agreed upon, 
but in absence of such _ subsequent 
agreement, laborer was required to re- 
turn the $600 before maintaining action, 
in which event the $600 was not a par- 
tial payment in settlement of laborer’s 
elaim. Federal Hmployers’ Liability 
Act, 45 U.S.C.A. § 51 et seq—Duncan 
v. Thompson, 146 8.W.2d 112. 

An agreement between injured shop 
laborer and railroad trustee that labor- 
er, in consideration of trustee’s pay- 
ment of $600, would endeavor to ad- 
judicate claim without resort to litiga- 
tion and would return $600 before filing 
suit on claim against trustee, was:a 
complete ‘‘accord and satisfaction” so 
long as laborer retained the $600 and 
refused to return it to trustee. Federal 
Employers’ Liability Act, 45 U.S.C.A. § 
51 et seq.—Duncan v, Thompson, 146 
S.W.2d 112. 

N.Y. In action for accounting of 
partnership moneys received by defend- 
ant, plaintiff, admitting by reply execu- 


-leged in answer was induced by fraud, — 


a oS BO aaa 
tion of release alleged in defendant’s 
amended answer, cannot treat such in- 
“strument as void.—Kamerman vy. Cur- 
tis, 38 N.H.2d 530, 285 N.Y. 221, re- 
yersing 24 N.Y.S.2d 148, 260 App.Div. — 
ae oh and 24 N.Y.S.2d 149, 260 App. 

iv. 4 in need 

In action for dissolution of broker- 
age partnership and accounting for 
partnership moneys received by defend- __ 
ant, where complaint stated that plain- — 
tiff did not know amount actually re- ~ 
ceived and alleged that defendant failed — 
to account for moneys. received as re- — 
sult of sale, on which commissions 
were due partnership, and answer de- 
nied existence of partnership and any 
indebtedness of defendant to plaintiff — 
because of such sale, plaintiff, alleging 
in reply that execution of release al- 


e) 


could not proceed further without hay- — 
ing rescinded release or restored con- — 
sideration paid therefor before com- 
mencing action or asking for rescission — 
thereof and offering to return consid- — 
eration as part of equitable relief de- 
manded, .as pleadings disproved any 
eertainty of plaintiff's right to retain 
consideration, regardless of whether he 
was successful in action—Kamerman ~ 
vy. Curtis, 33 N.H.2d 530, 285 NY. 221, 
reversing 24 N.Y.S.2d 148, 260 App. 
Div. 919, 920 and 24 N.Y.S.2d 149, 260 
App.Div. 920. i Selb 
N.Y.App.Div. Avoidable release Ase 
an absolute bar to an action unless the > 
release is rescinded and unless the re- — 
scission is accompanied by proper res- 
titution. or tender.—Goldsmith vy. Na- 
tional. Container Corporation, 27 N 
8.2d 887, 262 App.Div. 772. —— | 
A plaintiff who sought damages b 
cause of defendants’ alleged fraud i 
inducing him to enter into a contract 
pursuant to which he sold his stock _ 
in defendant corporation, cancelled — 
his contract of employment with cor- 
poration, resigned as an officer and di- — 
rector thereof, and delivered penetra } 
releases for a consideration, was re- — 
quired, as a condition to relief, to 
rescind releases and to make restitu-— 
tion, since it could not be said that 
before execution of the releases, plain- 
tiff had a valid or subsisting claim 
against defendants.—Goldsmith yv. Na-— 
tional Container Corporation, 27 N.Y. 
S$.2d 887, 262 App.Div. 772. i 


Pa.Com.Pl. Where a release is ob- — 
tained by fraud upon the payment of 
a small sum, the retention of the sum 
may be regarded, not as part of the tS 
consideration of a contract the execu- 
tion of which is denied, but as partial — 
indemnity for the fraud perpetrated, 
and failure to return or tender the re-— 
turn of the sum, while a factor to be 
.taken into consideration in determining 
whether or not the sum actually ac- — 
cepted as settlement, does not neces- 
sarily preclude setting aside the alleged © 
release. on the ground of fraud.—Pir- — 
rung y. Weisbrod, 39 D. & C. 196. ; 


Pa.Com.Pl. A release executed by a 
plaintiff is binding upon her unless she 
has returned or offered to return the 
consideration and proves by a com- ~~ 
‘petent legal evidence that it was ex- 
ecuted and given by reason of fraud, 
accident or mistake and the evidence 
to prove that fact must be clear, pre- 
cise or indubitable-—Oakes y. McGuinn, 
23 Erie 310. + 

8.C. The rule that party to a com- 
promise seeking to set aside or avoid 
release and to be remitted to his origi- 
nal rights must place the other party in i 
statu quo by returning or tendering re- 
turn of whatever has been received 
under such compromise, if of any value, 
and so far as possible any right lost 
by the other party in consequence 
thereof, obtains even though contract of 
settlement was induced by fraud or 
false representations of the other party. 
—Taylor'v. Palmetto State Life Ins. 

Co., 12 S.H.2d 708, 196 S.C. 195. t z 

The rule that party to a compromise 
seeking to set aside or avoid release 
and to be remitted to his original rights 
must place the other party in statu quo 
by returning or tendering return of 
whatever has been received under such 


Ke 


i 
t 


. 


' retain the mone 


him under such agreement.—Texas Em- 


ment of complainant’s claims against 


_ her 


§ 50 


compromise, if of any value, and so far 

as posible any right lost by the other 

party in consequence thereof, applies to 

actions ex contractu as well as to ac- 

tions ex delicto.—Taylor v. Palmetto 

See jae Ins. Co., 12 S.E.2d 708, 196 
1 


‘Ordinarily, consideration received for 
a release should be returned or ten- 
dered before or contemporaneously with 


institution of action attacking validity 


of the release.—'Taylor v. Palmetto 
rae” Ins. Co., 12 S.H.2d 708, 196 
Where party seeking rescission of re- 
lease would be entitled in any event to 
or property received 
and admittedly due, he need not return 
-or tender back such money or property 
as a condition precedent to relief.— 
‘Taylor v. Palmetto State Life Ins. Co., 
12 S.H.2d 708, 196 S.C. 195, 


Tex.Com.App. In common-law ac- 


tion to recover damages for personal 


injuries and cancel release and _ settle- 
ment agreement executed by parties, 
plaintiff need not tender or offer to 
tender back consideration received by 


ployers Ins. Ass’n v. Kennedy, 143 S. 
W.2d 583, affirming Kennedy v. Texas 
Employers Ins. cee 121 S.W.2d 434. 
aed < 51 

Il.App. Where proceeds of a settle- 


defendant for personal injuries were 


allocated to complainant, her husband 


and a physician, complainant was not 


f bith pound to tender back money allocated 
_ to husband and physician before bring- 


ing a suit to set aside release executed 
by complainant in connection with set- 
tlement.—Fraser vy. Glass, 35 N.H.2d 
953, 311 LllLApp. 336. 


5 § 54 
N.Y.App.Div. In passenger’s action 


' for injuries sustained when bus sud- 


denly stopped, where carrier pleaded a 
general release and passenger in reply 


alleged that she made settlement for 


‘certain injuries, minor in nature for 


$40, that she and carrier’s representa- 
tive mistakenly believed that she had 


suffered but minor injuries only, that 


she did not read the alleged general 
release, and that it was obtained from 
upon false representation, she 
could maintain action to recover for 
additional injuries without returning 
the $40 she had received in settlement. 
—Cleary v. Brooklyn Bus Corporation, 
28 N.Y.S.2d 908, 262 App.Div. 896. 
Pa. Where plaintiff affixed her mark 
to a release. which was subsequently 
filled out in a manner which did not 
provide for the payment to plaintiff 
for her injuries sustained in automo- 
bile collision as allegedly agreed upon, 
and defendant’s liability insurer paid 
no money to plaintiff under release 
but sent payments to hospital and doc- 
tors, and plaintiff knew nothing of 
actual making of such payments, plain- 
tiff as a ‘condition precedent” to insti- 
tuting action for injuries was not re- 
quired to repay to the insurer what 
it had expended on plaintiff’s behalf. 
—Lueas y. Gibson, 19 A.2d 395, 341 Pa. 
427. . 
§ 56 

Pa.Com.Pl. A release given upon 
artial payment of a milk bill will not 
Be set aside as violative of the Milk 
Control Law of April 28, 1937, P.L. 
417, 31 P.S. § 700j—101 et seq., on the 
theory that it in effect granted a dis- 
count or rebate, in the absence of spe- 
cific proof that the account involved 
was one arising from transactions un- 
der the jurisdiction of the Milk Control 
Board and that it was computed at 
prices fixed by the board.—Rutz y. Hof- 
fower, 39 D. & C. 47. 


§ 64 
D.C.N.Y. Merged corporations and 
other defendants sued by former em- 
ployee for treble damages under the 
anti-trust laws were not ‘estopped’ 
from charging that former employee 
was guilty of disloyalty in secretly 
planning to produce a competing stock 
quotation projection machine while still 
in employ of corporations on ground 
that former employee had brought an 
action for back salary, that corpora- 


ing disloyalty, 
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tions had set up counterclaims charg- 
and that action had 
been settled and releases exchanged, 
where there was no trial or adjudica- 
tion of any of the issues in that action. 
Sherman Anti-Trust Act, §§ 1, 2, 7, 15 
U.S.C.A. sf 1, 2, 15 note; Clayton Act, 
§ 4, 15 U.S.C.A. § 15.—Morny v. West- 
ous Union Telegraph Co., 40 F.Supp. 


74 

C.C.A.9.. Under A riitorit law, an ob- 
ligation of two or more persons is pre- 
sumed to be-a joint obligation rather 
than several, in absence of evidence to 
the contrary, and the release of one of 
the joint obligors does not extinguish 
the obligation. Civ.Code, Cal. §§ 1431, 
1543.—Uhl Estate Co. v. Commissioner 
of Internal Revenue, 116 F.2d 403. 

N.M. The release of one codebtor re- 
leases the other codebtors, and such 
rule applies to a release of one or 
more of the obligors on a note.-—Wood 
v. Eminger, 107 P.2d 557, 44 N.M. 636. 

N.Y.App.Div. Satisfaction operates 
to discharge from liability not only 
the one who makes the payment and in 
whose favor the release runs but all 
others jointly or severally liable—Rec- 
tor, Church Wardens and Vestrymen of 
St. James Church in City of Brooklyn 
v. City of New. York, 26 N.Y.S.2d 762, 
261 App.Div. 614. 

N.Y.Sup. All parties to note were 


tr 


“several obligors” within Debtor and 


Creditor Law defining ‘several obli- 
gors’” as obligors severally bound for 
the same performance and providing 
that release or discharge of one or 
more of “several obligors” does not dis- 
charge co-obligors against whom the 
obligee in writing as. part of same 
transaction as the release or discharge 
Negotia- 
§ 201, subd. 3; 
234. 


S.2d 

The Debtor and Creditor Law provid- 
ing that release or discharge of one or 
more of several obligors does not dis- 
charge co-obligors against whom obli- 
gee in writing reserves his rights and 
repealing all acts or parts of acts-in- 
consistent therewith superseded part of 
Negotiable Instruments Law inconsis- 


tent with such provision. Negotiable 
Instruments Law, § 201, subd. 3; 
Debtor and Creditor Law, §§ 231, 234, 


240.—Brill y. Brandt, 26 N.Y.S.2d 477. 

The release by bank of principal 
debtor on note did not discharge per- 
sons secondarily liable on note, where 
bank’s right against persons secondari- 
ly liable was expressly reserved in 
writing. Negotiable Instruments Law, 
§ 201, subds. 3, 5; Debtor and Credi- 
tor Law, § 234,—Brill v. Brandt, 26 
N.Y.S.2d 477, 

The provision of Debtor and Creditor 
Law authorizing an obligee to dis- 
charge one or more of several obligors 
and reserve his rights against othgrs 
applies to judgment debtors as well‘as 
other debtors. Debtor and Creditor 
Ser 234.—Brill vy. Brandt, 26 N.Y.S. 


Ohio. At common law, when a credi- 
tor of codebtors, jointly indebted in the 
same manner or in the same relation- 
ship, makes settlement with one of 
them, he thereby releases the other 
joint debtors from the obligation.— 
Gholson vy. Savin, 31 N.H.2d 858, 187 
Ohio St. 551. 

Under statute, where a creditor set- 
tles with one joint debtor, though such 
settlement is for’ less than the latter’s 
proportionate share of the obligation, 
his full share of the obligation is cred- 
ited as a payment on the. common debt, 
so far as his codebtors are coneerned, 
and loss incident to such settlement, if 
any, falls upon the creditor and not up- 
on the other codebtors. Gen.Code, § 
8082.—Gholson v. Savin, 31 N.H.2d 858, 
137 Ohio St. 561. 


+4 a ees i > ty 4: 
Under statute, where one or more co 
debtors are obliged to pay their com- 
mon creditor more than his or their 
“proportionate share of common obliga- 
tion remaining unpaid after a settle- 
ment by one of their number, he or 
they still have right to call on the co- 
debtor who has settled, for equitable 
contribution, and. hence the other joint 
debtors are not released because of the 
settlement as at common law, since 
under the statute the equivalent of 
their common-law right of contribution 
is preserved. Gen.Code, §§ 8082, 8083. 
—Gholson y. Savin, 31 N.H.2d 858, 137 
Ohio St. 551. ; 
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C.C.A.Idaho. Generally, whether 
tort-feasors are joint or independent, 
injured party is entitled to no more 
than compensation for his injury, and 
consideration received from one tort- 
feasor for release of any claim against 
him operates to reduce pro tanto the 
amount recoverable from the other tort- 
feasor.—Husky Refining Co. v. Barnes, 
119 F.2d 715, 134 ALR, 1221. . 

The settlement or release of a claim 
which might be prosecuted against em- 
ployer under the Federal Employers’ 
Liability Act does not bar an action 
against an independent  tort-feasor 
whose negligence has concurred with 
that of employer in causing injury 
or death. Federal Hmployers’ Liabil- 
ity Act, 45 U.S.C.A. § 51 et seq.—Hus- 


ky Refining Co. v. Barnes, 119 F.2d 
716, 134° A DR 221: 
C.C.A.Miss. Where suit for wrong- 


ful death resulting from collapse of 
bleachers at city playground, at which 
city soft ball league had been permit- 
ted by city authorities to play soft ball 
games, was brought against city and 
members of league, members’ payment 
of money to plaintiff and dismissal of 
suit as to them did not operate as a 
discharge of city.—Harllee v. City of 
Gulfport, 120 F.2d 41. 

C.C.A.Okl. A plaintiff could compro- 
mise his claim against one of several 
joint tort-feasors, could dismiss his ac- 
tion against such joint tort-feasor, re- 
lease him, or covenant not to sue him, 
and could at the same time reserve his 
right to sue others of the joint tort- 
feasors.—Eberle y. Sinclair Prairie Oil 
ri 120 F.2d 746, affirming 35 F.Supp. 


D.C.N.Y. A  seaman’s release of 
steamship company from all causes of 
action for injuries caused by its neg- 
ligence while he was on its vessel also 
released another steamship company, 
on whose vessel seaman made earlier 
trip, from liability’ for such part of 
his damage as resulted from coales- 
cence of wrongs inflicted on him by 
both companies, but such other com- 
pany was solely responsible for any 
injury to him and its natural conse- 
quences, caused solely by such com- 
pany’s negligence without contribution 
of causation by company expressly re- 
leased. Debtor and Creditor Law N. 
Y. § 231, et seq—Hume y. American- 
West African Line, 36 F.Supp. 880. 

D.C.S.C. A general release of one 
joint tort-feasor discharges all other 
joint tort-feasors.—MeWhirter y. Otis. 
Hlevator Co., 40 F.Supp. 11. 


An amount paid by one tort-feasor 
to an injured person in consideration 
of a covenant not to sue, or a release 
not effective as a full release of the 
other tort-feasors, is to be regarded as 
a “satisfaction pro tanto” as to another 
or other tort-feasors liable for the same 
injury, or wrong, so as to reduce the 
amount of damages recoverable from 
such other tort-feasor or tort-feasors, 
since a party can have but one satis- 
faction for his damages.—McWhirter v. 
Otis Elevator Co., 40 F.Supp, 11. 

D.C.8S.C. An injured employee could 
settle with his employer and em- 
ployer’s insurer and reserve his right 
to sue an elevator company also al- 
legedly liable for such injuries.—Mc- 
Whirter v.-Otis Elevator Co., 40 F 
Supp. 11. 

Mich. A sailor’s execution of cove- 
nant not to sue owner of boat for 
injuries. sustained when struck by 
crane used by steel company in load- 


sag ts ie a a 

A ttatye-. 9 oR ae = “ak . «ee 
ng steel onto boat did not release 
steel company from liability, for sail- 
ors injuries.—Garstka _v. Republic 
Steel Corporation, 293 N.W. 691, 294 
Mich, 387, 

Mich. Where injury results from 
concurrent negligence of two or more 
persons, each proximately contributing 
to the result, recovery may be had 
against one or more of such persons, 
although but one satisfaction may be 
had.—Barkman y. Montague, 298 N.W. 
273, 297 Mich. 538. 

Mich. The release of one joint tort- 
feasor releases all.—Erkiletian v. Devle- 
tian, 299 N.W. 821,°299 Mich. 95. 

Minn, One who accepts satisfaction 
for a wrong done, from whatever 
source, and releases his cause of action, 
cannot recover thereafter from any one 
for the same injury or any part there- 
of.—Driessen v. Moening, 294 N.W. 206. 

Landowners who, pursuant to statu- 
tory authorization, received from _ the 
state an amount in settlement of dam- 
age resulting from construction of 
dam by the game and fish department 
of the state, and executed release, 
eould not subsequently recover from 
third parties damages resulting from 
eonstruction of the dam, in absence of 
claim of fraud, overreaching or mistake 
in reference to the settlement and re- 
lease. Laws 1935, c. 392, §§ 73, 74.-— 
Driessen v. Moening, 294 N.W. 20 

Mont. Generally, a release of one 
joint tort-feasor is a release of all, 
since if concurrent negligence of two 
or mofe persons causes injury, they 
are jointly and severally liable, and in- 
jured party may sue them jointly or 
severally, but there can be but one 
complete satisfaction, and, if the con- 
- sideration is paid by one of the joint 
tort-feasors, other tort-feasors are dis- 
eharged.—Lisoski vy. Anderson, 112 P. 
2d 1055. . ; 

Where taxicab passenger injured in 
collision with automobile executed doc- 
ument reciting release of: owner of au- 
tomobile with which taxicab collided 
“and all other persons, firms or corpo- 
rations’ from all claims of every na- 
ture and kind both known and un- 
known, suspected, and unsuspected, in- 
strument was sufficient to release taxi- 
eab company and driver from liability 
for passenger’s injuries.—Lisoski Vv. 
Anderson, 112 P.2d 1055. ‘5 

Where taxicab passenger injured in 
collision with automobile released au- 
tomobile owner ‘“‘and all other persons, 
firms or corporations” from all claims 
for injuries, a showing that no consid- 
eration moved from taxicab owner and 
driver and that they were not parties 
to release could not be made to con- 
trovert clear and unambiguous lan- 
guage of release that taxicab owner 
and driver were released from liability. 
Rev.Codes 1935, § 7529 et seq.—Lisoski 
y. Anderson, 112 P.2d 1055. 

Where taxicab passenger injured in 
collision with automobile released au- 
tomobile owner ‘and all other persons, 
firms or corporations” from all claims 
for injuries, it was not necessary that 
any consideration move from taxicab 
owner and taxicab driver to effect their 
release from liability under terms of 
instrument.—Lisoski v. Anderson, 112 
P.2d 1055. 


Mont. Generally if from the lan- 
guage of release it appears that it is 
not intended as full satisfaction of 
claim arising out of a ‘tort for which 
several tort-feasors’ are jointly and sev- 
erally liable, it does not have that ef- 
fect, but, to save the right of recourse 
against the other tort-feasors, the re- 
lease must be in the nature of a cov- 
enant not to sue or there must be 
words in the release which show that it 
is not in full satisfaction of the claim 
and that it is not intended to discharge 
others from liability.—Lisoski v. Ander- 
son, 112 P.2d 1055. 

N.Y.App.Div. Generally, release of 
one joint tort feasor with reservation 
of rights against another joint tort 
feasor will not discharge other joint 
tort feasor.—McTigue v. Levy, 23 N.Y. 
$.2d 114. 

N.Y.App.Div. Under release in stand- 
ard form whereby building owner re- 
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leased contractor. constructing subway 


from claims owner “ever had, now has~ 


or which it hereafter can, shall or may 
have for, upon or by reason of any 
matter, cause or thing * * *”, the 
city of New York as well as the con- 
tractor was discharged from liability 
notwithstanding that release was ex- 
ecuted solely in behalf of contractor 
since there could be but one satisfac- 
tion of owner’s claims and the release 
was such.—Rector, Church Wardens 
and Vestrymen of St. James Church in 
City of Brooklyn v. City of New York, 
26 N.Y.S.2d 762, 261 App.Div. 614. 

Satisfaction operates to discharge 
from liability, not only the one who 
makes the payment and in whose fa- 
vor the release runs but all others 
jointly or severally liable.—-Rector, 
Church Wardens and Vestrymen of St. 
James Church in City of Brooklyn vy. 
City of New York, 26 N.Y.S.2d 762, 261 
App.Div. 614. 

Where damages arising out of a tort 
are unliquidated and release given a 
joint obligor contains no reservation, 
Debtor and Creditor Law provisions re- 
lating to the discharge of the obliga- 
tions of joint obligors are not applica- 
ble. Debtor and Creditor Law, §§ 231- 
235.—Rector, Church Wardens and 
Vestrymen of St. James Church in City 
of Brooklyn v. City of New York, 26 N. 
Y.S.2d 762, 261 App.Div. 614. 

_ N.Y.Sup. A release of one of several 
joint tort-feasors without reservation 
operates as a release to other tort- 


feasors as well.—Lindley. v. Cusson, 
22 N.Y.S.2d 518. 
Ohio App. In negligence action 


against three defendants, if one of de- 
fendants had alleged in his supple- 
mental answer plaintiffs’ joint settle- 
ment with other two defendants, re- 
serving right to sue the third, such 
defendant would have been entitled to 
have trial court charged jury that it 
should deduct amount paid each plain- 


-tiff from any amount otherwise found 


due that plaintiff, and return a verdict 
for the balance, and, if it was found 
that payment fully compensated that 
plaintiff, to return verdicts for the de- 
fendant, as to such plaintiff. Gen.Code, 
§ 11368.—Butcher v. Johnson, 29 N.EH. 
2d 636, 65 Ohio App. 263. 

Ohio App. If full satisfaction is a 
complete release, a pro tanto satisfac- 
tion is a pro tanto release of another 
liable for a portion of the damages.— 
Hutchinson v. Rubel Baking Co., 34 N., 
H.2d 472 

A pedestrian who was struck by au- 
tomobile, and who was thereafter run 
over by a truck, had a right of action 
against both the owner of the truck 
and the owner of the automobile and 
could sue either or both, but was en- 
titled to be paid only once for her in- 
juries.—Hutchinson v. Rubel Baking 
Co., 34 N.H.2d 472. 

Pa.Com.Pl. A bill, growing out of a 
labor dispute, alleging that defendants 
maliciously and unlawfully conspired 
and agreed together to destroy plain- 
tiff’s business by unlawfully preventing 
retail cleaners and dyers from doing 
business with plaintiff, was dismissed, 
where plaintiff had released, for a con- 
sideration, one of the joint tort feasors, 
This released all the other defendants, 
and prevented any further proceeding 
against, them.—Main y. Columbia Clean- 
ers, 88 P.L.J. 543, 


Tenn.App.. A release of one joint 
tort-feasor for a consideration will op- 
erate as a release of all others jointly 
liable-—Price-Bass Co. v. Owen, 146 
$.W.2d 149. 

The payment to owner of automobile 
by bailee of automobile for damage to 
automobile in collision of automobile 
with a truck did not constitute an “ac- 
cord and satisfaction” and did not pre- 
vent the owner of the automobile from 
bringing an action against the owner 
of the truck, where owner of automo- 
bile, in accepting payment from the 
bailee made no agreement, gave no re- 
lease, and entertained the belief that 
the owner of the truck was liable.— 


Price-Bass Co. v. Owen, 146 S.W.2d 
149 
Tenn.App. The release of one of two 


a ea mS ay ae 


or more joint tort-feasors releases all 


if joint liability is established, since 
where a person has received full com- 
pensation for a wrong, no matter from 
which wrongdoer or from what source, 
RNA wit not Pe ah tO eco ras 
er damages.—Wri Vs Huscheriaaas 
148 S.W.2d_ 49. 4 Bast 
A release obtained as the result of a 
basic mistake, or of fraud or duress 
may be rescinded, and after rescission __ 
the claim against all the tort-feasors 
anna teat yv. Fischer, 148 SW.2d 


he 


§ 738 , 
.C.C.A.Idaho. Where motorman was 
killed in collision between motor coach 
and truck, allegedly through concur- 


rent negligence of railroad in failing Beh) 
to provide safe crossing and negligence _ 
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N.¥.Sup. Where release by wife of i, 
tortious acts was a nullity in so far as ih 


band, as husband was not liable to 
wife because of status of parties, re- 
lease would not operate to exonerate — 
alleged joint tort-feasors of husband.—_ 
Lindley v. Cusson, 22 N.Y.S.2d 518. — 
In passing on question | 
whether two persons are joint tort- — 
feasors so that a release by one for 
a consideration will operate as a release. 
of the other where the negligent act 
of two persons who pursue independent 
courses and objects results in a single — 
injury, they are both liable but are not 
joint tort-feasors”.—Price-Bass Co. vy. 
Owen, 146 S.W.2d 149. wydbicing 
Though persons may be jointly and 
severally liable although several and 
not joint tort-feasors, as where there 
is ho concert of action or unity of pur- 
pose, but their acts concur in bringing 
about injury, other persons may also 
be jointly and severally liable, although 
not joint tort-feasors, as where their 
acts are separate and distinct, but cul- 
minate in producing injuries to the per- 
son or property of another.—Price-Bass 
Co. v. Owen, 146 peli eS ; 


§ 

C.C.A.N.Y. The plaintiffs’ 
of one of alleged patent infringers — 
after patent infringement suit was 
brought had no effect upon liability of 
the other alleged infringer under law 
of New York, in which state the “re- so 
lease’ was executed, where “release” — 
was in fact an agreement not to bring hs 
suit rather than a release.—Gillman vy. i) 
Stern, 114 F.2d 28. ra, 

D.C.Pa. A covenant not to sue does 0 
not affect covenantor’s rights against 
other joint tort-feasors.—Insuranshares 
Corporation oft Delaware v. Northern 
Fiscal Corporation, 35 F.Supp. 22. : 

Where one of joint tort-feasors set- 
tled its liability to corporation for 
negligence in permitting control of 
corporation to pass into hands of group 
which looted assets of corporation, 
and an instrument was delivered to it 
by corporation releasing it from lia- 
bility, instrument would be construed 
as a coverfant not to sue, rather than 
a general release extinguishing corpo- 
ration’s rights against other tort- 
feasors, though instrument at its be- 
ginning used technical words of re- 
lease, where instrument read as a 
whole showed intention to reserve cor- 
poration’s rights against all other par- 
ties.—Insuranshares Corporation of 
Delaware v. Northern Fiscal Corpera- 
tion, 35 F.Supp. 22. 

D.C.S.C. Where a covenant not to 
sue employer and employer’s insurer 
eontained expressions showing that 
amount received by employee was not 
jn full satisfaction of all his claims, 


iid 
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any implication of full compensation 
was negatived, and employee was en- 
titled to proceed against another tort- 
_feasor.—McWhirter vy. Otis Wlevator 
Co., 40 F.Supp. 11. 
An amount paid by one tort-feasor 
to an injured person in consideration 
of a covenant not to sue, or a release 
not effective as a full release of the 
other tort-feasors, is to be regarded as 
a “satisfaction pro tanto” as to anoth- 
‘er or other tort-feasorg liable for the 
_ same injury, or wrong, so as to reduce 
the amount of damages recoverable 
from such other tort-feasor or ,tort- 
feasors, since a party can have but one 
a satisfaction for his damages.—McWhir- 
ter y. Otis Dlevator Co., 40 F.Supp. 11. 
Ark. A covenant not to sue one of 
two joint tort-feasors does not operate 
as a release of the other from lability. 
_—Arkansas Power & Light Co. v. Lie- 
be, 144 S.W.2d 29. 
_ Tenn.App. A covenant not to _ sue 
‘was not a defense to nonresident plain- 
_tiff’s action on original cause of action 
for personal injuries, but such cove- 
nant was available to the resident 
- eovenantees only by way of an action 
to recover damages for breach of cove- 
nant which might have been brought 
as a cross action. Code 1932, §§ 8745- 
-$749.—_Summers vy. Bond-Chadwell Co., 
145 S.W.2d 7. 


fi 84 
.-. D.@.N.Y. The trey of injured sea- 
man’s release of steamship company 
from every cause of action “I now. have 
or may hereafter have on account of 
njuries and illness suffered by me as 


n -—Hume sv. 
Line, 36 F.Supp. 880. 
A elause in injured seaman’s release 
a Wot claims against steamship company 
for damages, “Do you know that sign- 
ing this paper settles and ends every 
right or claim you have for damages 
as well as for past and future main- 
tenance, cure and wages’, with sea- 
man’s affirmative answer cannot be 
narrowly construed to subvert and de- 
- stroy effect of other broader clauses 
of instrument and shows that release 
~~ was not intended by either party to 
release no more than seaman’s claim 
for maintenance and cure—Hume vy. 
t American-West African Line, 36 F. 
— Supp. 880 
4 Md. Where employee executed re- 
lease of his contractual claim against 
employer for stated percentage of em- 
- ployer’s net profits in consideration of 
sum which he understood to be a bo- 
nus, without reading release, at party 
where he was drinking heavily, after 
being told by employer’s bookkeeper, 
who produced form of release and wit- 
; nessed it, that it was nothing and must 
be executed because of income tax, it 
ag must be held to have been intended to 
‘ cover only payment of bonus, though 
purporting to discharge employee’s 
claims of every nature.—Vincent y. Pal- 
mer, 19 A.2d 183. 


7 Mich, Where plaintiff, having claim 
7 against estate of a decedent on con- 
3 tractual: obligation of moneys due for 
rent, and also a claim for damages for 
loss of part of his ear as result of dece- 
dent’s biting off a piece of his ear in 
argument, signed a release stating that 
plaintiff agreed to accept a_ specified 
sum in full payment of all his claims 
against estate of decedent, plaintiff, in 
an action at law against joint tort- 
feasors of decedent, could not show 
that only the contractual obligation 
was intended to be covered by the re- 
lease, in absence of any allegation of 
fraud, concealment or duress.—Hrkile- 
tian y. Deviletian, 299 N.W. 821, 299 
Mich. 95. 

N.Y.App.Div. Where allegations of 
complaint indicated that defendants in- 
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curred distinct and separate Mability 


as individuals in addition to their lia- 


bility as partners, general releases bar- © 


ring the liability allegedly arising out 
of their membership in the partner- 
ship did not bar liability asserted in 
the same cause of action against them 
individually.—Fulton Service Corpora- 
tion v. Richter, 23 N.Y.S.2d 297. 

N.Y.Sup. The comprehensive lan- 
guage of release executed by plaintiffs 
must be deemed to include their claim 
for bonus as provided in contract, 
where defendant’s affidavit incontro- 
vertibly alleged that work was unsat- 
isfactory and that defendant would not 
recommend a bonus and that final pay- 
ment would be made only upon execu- 
tion of release.—Giamboi v. Von Schrei- 
ber, 21 N.Y.S.2d 625. 

Wash. Where plaintiffs and defend- 
ants were, in a former action, sued as 
codefendants by a third person who 
alleged that they were jointly guilty of 
misrepresentation in acquiring through 
an exchange certain realty and all par- 
ties to the former ,action entered into 
an agreement providing that it con- 
stituted a settlement of all claims of 
every character between them, plaintiffs 
were precluded from recovering title 
to the realty from defendants.—Thum- 
lert v. Jarvis, 111 P.2d 597. 
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D.C.N.Y. Where attempt was made 
to settle disputes existing between de- 
fendants and plaintiffs, which claimed 
that defendants were carrying on ac- 
tivities injurious to plaintiffs in viola- 
tion of anti-trust laws, by the ex- 
change of mutual releases, plaintiffs’ 
release, which spoke as of the day of 
its date, did not operate to discharge 
defendants from liability for wrongful 
acts subsequently committed, in ab- 
sence of any showing that release con- 
templated future wrongs. 15 U.S.C.A. 
§ 1 et seq.— Westmoreland Asbestos Co. 
v. Johns-Manville Corporation, 39 F. 
Supp. 117. 


§ 90 

Ohio App. In a _ negligence action 
against three defendants, failure of one 
defendant to plead in diminution of 
damages plaintiffs’ joint settlement 
with the other two defendants, reserv- 
ing right to pursue the third, but 
without any allocation between plain- 
tiffs of amount received, such defend- 
ant knowing of the release at the time 
of trial, constituted a “waiver” of such 
defense, in absence of satisfactory rea- 
son for failure to make the defense. 
Gen.Code, § 11368.—Butcher y. John- 
son, 29 N.H.2d 636, 65 Ohio App. 263. 


§ 91 

N.J.Sup. Where complaint counted 
on fraud and malicious interference 
with plaintiff's business and contract 
rights, and averred that plaintiff had 
been forced thereby to surrender those 
rights, without stating the precise 
feature of the surrender, and defendant 
claimed to have a release in writing 
under seal, the proper method of. set- 
ting up the release was by pleading it, 
and not by invoking it in a motion 
to strike out the complaint as sham.— 
Standard Radio Corporation v. Triangle 
Bade Tubes, 14 A.2d 768, 125 N.J.L. 


§ 92 

Ky. Where administratrix suing 
railroad for death of intestate admit- 
ted that she released her claim for 
damages and received a consideration 
therefor, but asserted that she was 
induced to execute a contract of set- 
tlement by railroad’s fraud, duress, 
and coercion, the trial court did not 
err in refusing to permit administra- 
trix to file a second amended reply 
pleading duress, constraint, and undue 
influence on part of railroad in ob- 
taining contract of settlement, in ab- 
sence of an allegation that administra- 
trix had returned to railroad the mon- 
ey which it had paid. to her under 
the contract or that she had offered to 
do so.—Baker’s Adm’x y. Louisville & 
Ne R. Co., 152 S,W.2d 276, 287 Ky. 


Tenn.App. In personal injury action 
if contract, which was in fact a cove- 
nant not to sue and which defendant’s 


fense to plaintiff’s action or tender a 


material issue—Summers v.  Bond- 
Chadwell Co., 145 S.W.2d 7. 

In personal injury in absence of an 
appropriate cross-action for damages 
for alleged breach of covenant not to 
sue, purely defensive pleadings aver- 
ring that such covenant was procured 
by fraudulent representations and evi- 
dence relating to such averments were 
immaterial and were irrelevant to de- 
terminative issues in the case.—Sum- 
mers v. Bond-Chadwell Co., 145 S.W.2d 

Ay 


In automobile oeccupant’s action for 
personal injuries sustained when au- 
tomobile struck road grader being 
drawn by truck, verdict against truck 
owner could not be permitted to stand 
on theory that jury found truck driver 
was negligent and that verdict in favor 
of truck driver should be referred to 
his special plea of covenant not to sue 
because there was no evidence that 
covenant was not fairly obtained by 
truck driver, where as evidence showed 
that covenant was fraudulently obtain- 
ed by truck owner, in view of. fact 
that special plea of owner and driver, 
if treated as plea of covenant not to 
sue, was an irrelevant plea and, if 
treated as plea of accord and satisfac- 
tion, was not supported by evidence. 
Code 1932, §§ 8824, 10343.—-Summerg 
v. Bond-Chadwell oe 145 S.W.2d 7. 


Mo.App. In absence of plea that shop 
laborer was under disability when he 
entered into agreement with railroad . 
trustee to endeavor, in consideration of 
trustee’s payment of $600, to adjust the 
claim without resort to litigation and 
to return $600 before filing suit on 
claim against trustee, allegation that 
trustee knew that laborer would never 
be able to repay the $600 as provided 
in the contract if laborer desired to 
assert cause of action for damages, was 
insufficient to avoid contract. Federal 
Employers’ Liability Act, 45 U.S.C.A. § 
51 et seq.—Duncan v. Thompson, 146 
S.W.2d 112. 
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Tenn.App. In personal injury action, 
if contract, which was in fact a cove- 
nant not to sue, was not technically 
a part of special plea and plea could 
be treated as a plea of accord and 
satisfaction, the contract did not sup- 
port the plea.—Summers y. Bond-Chad- 
well Co., 145 S.W.2d 7. 

§ 99 

C.C.A.N.Y. One who claims that a 
seaman has signed away his rights to 
what in law is due him must be pre- 
pared to take burden of sustaining re- 
lease as fairly made with and fully 
comprehended by seaman, but a release 
fairly, entered into and fairly safe- 
guarding rights of seaman should be 
sustained.—Sitchon y, American Export 


Lines, 113, F.2d 830. 
Md. Generally, one signing release 
or other instrument is presumed to 


have read and understood its contents, 
and will not be protected against un- 


wise agreement.—Vincent y. Palmer, 19 
A.2d 183. 
Oxl. Burden of proof is on party 


alleging fraud in procurement of a 
release, and fraud must be proved by 
clear and, satisfactory evidence.—Na- 
Sonat tt Life Ass’n v. Krow, 107 P. 
2 A 


§ 1 

D.C.S.C. In action by employee 
against allegedly negligent elevator 
company, defendant was entitled to al- 
lege and prove that plaintiff had re- 
ceived substantial compensation for his 
injuries and had released his employer 
and employer’s insurer regardless of 
whether the agreement with employer 
was a covenant not to sue or an out- 
right release.—MeWhirter y. Otis Ble- 
vator Co., 40 F.Supp. 11. 

_N.H, In action for death of plain- 
tiff’s intestate as alleged result of in- 
juries sustained in collision between 
motor vehicle, owned by city and op- 


: d 
caer 
y intestate as it 
motor vehicle owned and operated by 
defendant, who filed motion to dismiss 
action because of intestate’s release of 
city from liability for such injuries, 
evidence that insurance company ob- 
tained release for city in settlement of 
assumed liability under Employers’ Li- 
ability and Workmen’s Compensation 
Act was admissible. Pub.Laws 1926, c. 
178, § 1 et seq.—Hubley v. Goodwin, 
17 A:2d: 96. 
f § 101 


Cal. Evidence warranted finding that 
injured plaintiff, at hospital on day 
after accident, was not competent and 
was not aware of what transpired 
when he signed release because of his 
physical and mental condition, so that 
release was void.—Backus v. Sessions, 
110 P.2d 51, prior opinion 104 P.2d 
he 

Cal.App. Evidence sustained finding 
that at time release was signed, party 
signing release of his claim for dam- 
ages in automobile accident wags not 
in possession of his faculties and was 
in a semiconscious condition, was 
wholly without capacity to contract and 
that he was unaware of contents of 
release and did not know its contents 
until time of trial—Backus v. Sessions, 
104 P.2d 719. 

Cal.App. In action for materials and 
services, findihg that agreement made 
by parties after auditing their books, 
providing that “this is to satisfy both 
party of the first part and party of the 
second part, and there shall be no more 
claims made,” constituted a complete 
release from each party to the other, 
held -sustained either by unambiguous 
language of the agreement or by evi- 
dence adduced concerning intention of 
parties.—Daluiso v. Nicassio, 107 P.2d 


460. 
§ 105 3 

Fla. Conflicting evidence authorized 
finding that plaintiff who had been 
taking large doses of sedatives for six 
months prior to signing release was in- 
competent to execute release.—Putnam 
Lumber Co. v. Berry, 2 So.2d 133. 

§ 106 é 

Cal. In action for injuries sustained 
by plaintiff asserting that release ex- 
ecuted by him did not cover impair- 
ment of vision resulting from unknown 
injury to optic nerve, evidence war- 
ranted finding that plaintiff, who knew 
of cuts and bruises about his eye when 
he executed release, did not, when he 
cashed and endorsed draft delivered to 
him at time of execution of release, 
know of injury to optic merve and of 
permanent impairment to  vision,— 
Backus v. Sessions, 110 P.2d 51, prior 
opinion 104 P.2d 719. 

Ill.App. In suit to set aside a re- 
lease signed by complainant in settle- 
ment of claims for personal injuries, 
evidence justified conclusion that re- 
lease was signed under a mutual ‘“‘mis- 
take as to an existing fact” respecting 
complainant’s physical condition at 
time of settlement.—Fraser y. Glass, 
85 N.H.2d 953, 311 Ill.App. 336. 


Evidence that a release signed by 
eomplainant in settlement of claims 
against defendant for personal injuries 
was signed under a material, mutual 
mistake of existing fact as to complain- 
ant’s physical condition at time of set- 


tlement was sufficiently clear and con- °‘ 


vinecing to warrant setting aside the 
release on ground of mistake of fact, 
especially where complainant was not 
negligent in failing to ascertain her 
true condition and an injustice did not 
result to defendants by setting release 
aside.—Fraser v. Glass, 35 N.H.2d 953, 
311 Tll.App. 336. 

Under the evidence, the cashing of a 
draft by complainant on the day after 
a settlement of complainant’s claims 
against defendant for personal injuries 
was made was not a “‘ratification” of 
settlement so as to preclude complain- 
ant from maintaining suit to set aside 
a release executed by complainant in 
connection with settlement on ground 
of mutual mistake of existing fact re- 
specting complainant’s physical condi- 
tion when release was executed.—Fra- 


servant, and 


Se ie ee fede } 

aS > > z 4 . +4 

RELEASE ! 
ser v. Glass, 85 N.H.2d 953, 311 M1. 
App. 336. ' 
-La.App. In _ tenant’s suit against 
landlord and his insurer for personal 
injuries, evidence held to show that 
plaintiff was fully aware that in exe- 
cuting release of claim for damages, as 
requested by insurer’s claim adjuster, 
and accepting, indorsing and collecting 
insurer’s check for amount of consid- 
eration, she was sacrificing something 
of real or possible value, so as to bar 
recovery on ground that release was 
executed by plaintiff because of error 
or fraud, Civ.Code, arts. 3078, 3079.— 
Jackson vy. U. S. Fidelity & Guaranty 
Co., 199 So. 419. 

Wis. In action for personal injuries 
where release was executed in reliance 
on physician’s statement as to plain- 
tiff’s condition, evidence justified set- 
ting aside release on ground that 
physician was mistaken as to plain- 
tiff’s condition and that but for such 
mistake claim would not have been 
settled, and that physician’s statement 
was not a mere “expression of opinion” 
as to future events, but was a repre- 
sentation made in good faith as to ex- 
isting facts upon which parties had 
right to rely.—Schmidtke v. Great At- 
lantic & Pacific Tea Co. of America, 
294 N.W. 828, 236 Wis. 283. 


§ 107 : 

C.C.A.Mo. In action for rent due 
under long-term lease wherein: lessee’s 
defense was based on a release ex- 
ecuted in Missouri, lessor’s prima fa- 
cie proof of misrepresentation and co- 
ercion by lessee in stating that he 
was ‘‘broke”’ and that he would pro- 
ceed in bankruptcy if lessor proceeded 
to collect full amount of rent was suf- 
ficient to put lessee on his proof in 
respect to the release——Johnston v. 
Hawkinson, 119 F.2d 110. 

Cal, Hvidence supported finding, on 
which judgment setting aside deeds 
and release was based, that there was 
no delivery thereof and that they were 
executed on fraudulent representation 
of defendant to plaintiff that their exe- 
cution was necessary for plaintiff to 
clear up his wife’s end of divorce ac- 
tion, in which defendant was joined, 
and that plaintiff had no intention to 
convey property to defendant.—Watson 
v. Poore, 115 P.2d 478, prior opinion 
106 P.2d 235. 

Cal.App. To support a finding of 
fraud in procuring’ a release, evidence 
of fraud must be clear and_convinc- 
ing.—Backus vy. Sessions, 104 P.2d 719. 

Evidence was insufficient to warrant 
finding that a release of claims for in- 
juries was procured by fraud and con- 
cealment of fact that optic nerve of 
person signing release was injured.— 
Backus vy. Sessions, 104 P.2d 719. 

Idaho. In action by patient against 
physician for personal injuries sus- 
tained by the patient when his heel was 
burned by a hot water bottle while he 
was under the influence of a general 
anesthetic, wherein the physician set up 
a release signed by the patient, but 
wherein the patient contended that he 
had signed the release because of mis- 
representations by the physician, evi- 
dence sustained trial court’s finding 
that the release should be set aside.— 
Estes v. Magee, 109 P.2d 631. 

Okl. Burden of proof is on party al- 
leging fraud in procurement of a 
release, and fraud must be proved 
by clear and _ satisfactory evidence.— 
National Aid Life Ass’n y. Krow, 107 
P.2d 177. 


Utah. Pvidence that insurance ad- 
justers for taxicab companies stated to 
passenger allegedly injured while riding 
in taxicab that taxicab companies were 
not liable to her in damages for her 
injuries, and that unless she signed the 
release they would not pay her medical 
bills, was insufficient to show that re- 
lease executed by passenger, upon pay- 
ment to her of $20 and medical ex- 
penses, was obtained as result of ad- 
justers’ fraud, so that passenger could 
avoid effect of the release, where pas- 
senger testified that she had consuited 
an attorney, and had discussed with her 
brother the advisability of making a 
settlement, and negotiations for settle- 


and resulting death of such servant 


ee hee REGIE Pa 
ment were commenced by her and were 
at a time when she was et Trecov- — ‘s 
ered from her injuries.— ets v. Salt ie 
Lake Transp. Co., _ P.20 1383.8 Wh aes 
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©.0.A.Mo. In action for rent due un- 
der long-term lease wherein lessee’s de- 
fense was based on a release executed 
in Missouri, lessor’s prima facie proof 
of misrepresentation and coercion by 
lessee in stating that he was “broke” — 
and that he would proceed in bank- _ 
ruptcy if lessor proceeded to collect full 
amount of rent was sufficient to put _ 
lessee on his proof in respect to the 
release.—Johnston y. Hawkinson, 119 
F.2d 110. ie 
112 ee 
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D.C.N.Y. Whether a party, even a 


et 


West African Line, 36 F.Supp. 880. 
Ark. Under evidence that injured 


he ha 
reading, 
ee ere vy. Harrison, 147 S.W. 


paid him by city was in full aceord — 
and satisfaction of disputed claim econ- — 
tained some evidence that release was 
obtained for city by insurance com- 
pany in settlement of assumed liability 
under Employers’ Liability and Work- _ 
men’s Compensation Act, and hence did 
not discharge driver of other auto-- 
mobile from liability for injuries to 


as matter of law or bar common-law 
action against such driver by adminis-— 
tratrix of decedent’s estate for negli- 
gence causing his death. Pub.Laws 
1926, e 178, § 1 et seq.; Laws 19387, 
Ge 147._Hubley v. Goodwin, 17 A.2d 


2 ral 
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Pa. In action for injuries sustained 
in automobile collision wherein defend- — 
ant pleaded release which was given to — 
liability insurer, whether release was 
filled out in aecordance with agreement 
with plaintiff after she had affixed her 
mark to release was for jury where 
evidence was conflicting.—Lucas y. Gib- 
gon, 19 A.2d 395, 341 Pa. 427. : 

Wash. Whether plaintiff attacking — 
release set up by defendant on ground ~— 
of fraud or of mental incompetency ~ 
has met burden of proving fraud or 
mental incompetency by clear, cogent, — 
and convincing evidence is a question — 
for jury.—Cameron y, Benefit Ass’n of 
Railway Employees, 107 P.2d 1096. ~ 
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Iowa, Whether release of debt was 
fairly obtained is fact question, which 
mex be raised in any action wherein 
such release ig made basis of defense. 
—Noble vy. United Ben. Life Ins. Co., 
297 N.W. 881, 230 Iowa 471. 

N.J.Sup. Where general release igs 
pleaded as a defense in an action for 
injuries, whether release was procured 
by fraud is for the jury.—Mannion vy. 

udson & M. R. Co. 17 A.2d 546, 
125 N.J.L. 606. 

Where railroad pleaded general re- 
lease as defense in passenger’s action 
for injuries and passenger alleged that 
release was procured by fraud of rail- 
road’s employees, whether release was 
executed as result of fraud and deceit 
allegedly practiced by railroad’s em- 
ployees was for the jury, where evi- 


dence was  conflicting.—Mannion  v, 
Hudson & M. R. Co., 17 A2d 546, 125 
N.J.L. 606. 


Tex.Civ.App. Whether release which 
railroad employee signed was induced s 


Railway Employees, 


corporation prevails.—Master v. 


§ 115 ee 


by false statements of claim agent and 
ysicians as to the extent of his in- 
uries was for jury.—Texas & Pac. Ry. 
Co. v. Cassaday, 148 S.W.2d 471, error 
dismissed, judgment correct. 
Tex.Civ.App. In section hand’s ac- 
tion against railroad for injuries sus- 
tained when motor handcar on which 
he was riding collided with automobile 
at highway crossing, whether physi- 
cian in treating section hand and in 
advising him concerning his injuries 
and the execution of a release was act- 
ing under the control and direction of 
railroad was for the jury.—Fort Worth 
& R. G. Ry. Co. v. Pickens, 153 S. 
W.2d 252, error granted. : 
Wash. Whether plaintiff attacking 


release set up by defendant on ground 


of fraud or of mental incompetency 
has met burden of proving fraud or 


mental incompetency by clear, cogent, 
and convincing evidence is q question 


for jury—Cameron v. Benefit Ass’n of 
107 P.2d 1096. 
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 Tex.Civ.App. Whether injured rail- 


h road employee who executed and de- 


livered a release on April 10, 1937, 
and filed suit against railroad on Oc- 


‘tober 8, 1938, delayed for an unreason- 


able length of time before attempting 


to repudiate release, was an issue for 


the jury to determine—Fort Worth 
& R. G. Ry. Co. v. Pickens, 153 S.W. 


2d 252, error granted. 


RELIGIOUS SOCIETIES 


; § 4 

Del.Ch. The purpose of acts en- 
abling religious denominations to. ap- 
point trustees who would constitute a 
body corporate to take care of their 


temporalities of their respective con- 


gregations is wholly of a temporal na- 
ture, 2 Del.Laws, c. 144b, Rev.Code 
1829, p. 459.—Gibson vy. Trustees of 


Ne Pencader Presbyterian Church in Pen- 


eader Hundred, 20 A.2d 134. 


§ 22 

D.C.Me. Under congregational form 
of church government, with concur- 
rence of a religious society incorpo- 
rated under statutes and a church for 
the observance of sacraments, corpora- 
‘tion and church are indissolubly as- 
sociated but separated by distinct line 
of demarcation, with result that in 
case of disagreement the power of ite 
ec- 
ane. Parish of Portland, 36 F.Supp. 
Mich. A church assembly, incorpo- 
rated under statute authorizing forma- 
tion of corporations to purchase and 
improve grounds for meetings of a*- 
semblies organized to promote religion 
for terms not exceeding 30 years, 
adopting articles of association fixing 
such period as its term of existence, 
obtaining initial capital by selling to 
general public shares of stock and 
latted lots in summer resort prem- 
ises owned by it, assessing and col- 
lecting from lot owners their propor- 
tionate shares of taxes levied on such 
premises, building and renting store 
building .thereon, and_ assessing lot 
owners for upkeep and improvement 
of premises, was summer resort as- 
sociation, with mundane and pecuniary 
considerations so predominant as to 
bar holding it a religious adjunct with 
right of corporate existence in per- 
petuity, so that its existence expired 
30 years after date of incorporation. 
Comp.Laws 1929, §§ 9973, 10327 et 
seq.; Const. art. 12, § 3.—Terpening 
vy. Gull Lake Assembly of Michigan 
Conference of Methodist Protestant 
Church, 299 N.W. 165, 298 Mich. 510. 


§ 24 

N.Y. The trustees of a religious cor- 
poration are not themselves the corpo- 
ration, but the members of the as- 
sociation form the legal entity, which 
is represented by the trustees who 
are merely the managing officers of the 
corporation. Religious Corporations 

Ww, 5.—Walker Memorial Bap- 
tist Church v. Saunders, 35 N.E.2d 42, 
285 N.Y. 462, reversing 21 N.Y.S.2d 
512, 259 App.Div. 1010, affirming 17 
N.Y¥.S8.2d 842, 173 Mise, 455, appeal 
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denied 22 N.Y.S.2d 462, 259 App.Div. 
1077. Appeal Cias 


N.Y. Under provision of Religious 
Corporations Law stating that at a 
meeting of an incorporated Baptist 
church the qualified voters should be 
all persons of full age, who were mem- 
bers of church in good standing, or had 
statedly worshipped with church and 
contributed thereto, members of the 
spiritual body of the church could not 
be expelled from membership in the re- 
ligious corporation by the corporation, 
Religious Corporations Law, 134.— 
Walker Memorial Baptist Church v. 
Saunders, 35 N.E.2d 42, 285 N.Y. 462, 
reversing 21 N.Y.S.2d 512, 259 App.Div. 
1010, affirming 17 N.Y.S.2d 842, 173 
Mise. 455, appeal denied 22 N.Y.S.2d 
462, 259 App.Div. ake Appeal denied. 


N.Y. The trustees of a religious cor- 
poration are not themselves the corpo- 
ration, but the members of the asso- 
ciation form the legal entity, which 
is represented by the trustees who 
are merely the managing officers of the 
corporation. Religious Corporations 
Law, § 5.—Walker Memorial Baptist 
Church v. Saunders, 35 N.H.2d 42, 285 
N.Y. 462, reversing 21 N.Y.S.2d 512, 
259 App.Div. 1010, affirming 17 N.Y.S. 
2d 842, 173 Misc. 455, appeal denied 


22 N.Y.S.2d 462, 259 App.Div, 1077. 
Appeal denied. 

Tex.Civ.App. An order granting 
plaintiffs a temporary injunction 


against defendants pending trial on 
merits of a case wherein plaintiffs 
sought to set aside a church election 
for pastor and officers was invalid for 
lack of ‘‘necessary parties’ defendant, 
where only four out of forty-six offi- 
cers chosen at election were made par- 
ties, and all officers were interested 
in and affected by efforts to set aside 
election and by injunction.—Davis v. 
Turner, 145 S.W.2d 258. 

Tex.Civ.App. Where only controver- 
sy was whether a purported election 
for officers and other functionaries of a 
church was valid under church rules, 
practice, and policy, an order granting 
a temporary injunction closing the 
church pending determination of the 
suit was improyident, in absence of 
showing that any property rights were 
CP ssemin vy. Turner, 148 S.W.2d 

Where, in suit involving validity—of 
election for church officers and other 
functionaries, it was neither alleged nor 
shown that election had not been held 
in the customary manner of choosing 
such funetionaries, nor that it was 
fraudulent or irregular, an order grant- 
ing a temporary injunction closing the 
church was improper.—Davis v. Turner, 
148 S.W.2d 256. 

Evidence held insufficient to show any 
irregularity or violation of customs and 
regulations of church in regard to elec- 
tion of church officers and other func- 
tionaries, and it was, therefore, error 
to grant temporary injunction closing 
the church pending determination of 
the suit attacking validity of the elec- 
tion.— Davis v. Turner, 148 S.W.2d 256. 

Where, in suit attacking validity of 
election for church officers and other 
functionaries, the only relief prayed for 
in plaintiffs’ pleadings was that de- 
fendants be restrained from converting 
an alleged church building fund and 
from declaring the result of the election 
as a valid church election, an order of 
the court which granted neither prayer, 
but provided for a temporary injunc- 
tion closing church itself and that keys 
thereto be turned over to clerk of court, 
thereby depriving all litigants and 
other members of the church of a place 
to worship pending final trial of the 


‘major controversy on the merits, was 


improvidently granted as going beyond 
the pleadings.—Davis v. Turner, 148 
S.W.2d 256. 
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§ 

La. Two church organizations, each 
having sovereign powers in the man- 
agement of its affairs, had the power 
to merge the two organizations as 
such without the necessity of admit- 
ting each member separately into the 


art 


‘new church.—Housing Authority 


New Orleans vy. Merritt, 200 So. 311, 
196 Wa. 955. * ” papas ‘ 

N.Y. The general provisions of Re- 
ligious Corporations Law that meetings 
for removal of a minister and matters 
reer worship are to be governed 
by practice, discipline, rules and us- 
ages of particular denomination are not 
applicable to Baptist churches. Re- 
ligious Corporations Law, §§ 25-27.— 
Walker Memorial Baptist Church v. 
Saunders, 35 N.H.2d 42, 285 N.Y. 462, 
reversing 21 N.¥.S.2d 512, 259. App. 
Div. 1010, affirming 17 N.Y.S.2d_ 842, 
173 Misc. 455, appeal denied 22 N.Y.S. 


2d 462, 259 App.Div. 1077. Appeal 
denied. . 
Ohio App. A member of a ladies’ aid 


society of a church, who opened. a door 
into a dark hallway of a church and 
walked into it while seeking the 
women’s rest room, was guilty of con- 
tributory negligence, so as to preclude 
recovery from the church for injuries 
sustained when she fell down steps 
through an open door into a_ boiler 
room.—Burgie y. Muench, 29 N.E.2d 
439, 65 Ohio App. 176. 

Ohio App. The section of the build- 
ing code dealing with stairways for 
theaters does: not apply to church 
buildings. Gen.Code, § 12600-21.— 
Goldberg v. Agudath B’nai Israel Con- 
Se taut 34 N.H.2d 73, 66 Ohio App. 


The statute requiring handrails for 
stairways ‘in’? certain buildings does 
not create a duty to provide a handrail 
on the outside steps leading from the 
ground level of a church building to the 
first floor entrance. Gen.Code, §§ 1006, 
1007.—Goldberg v. Agudath B’nai Is- 
rael Congregation, 34 N.E.2d 78, 66 
Ohio App. 379. 

In action against religious corpora- 
tion for injuries sustained by plaintiff 
when she fell while leaving church 
building by steps leading from ground 
floor to street level, petition charging 
that. corporation failed to provide a 
handrail, constructed and maintained 
steps with a rise of more than seven 
inches, a doorway opening directly on 
stairway instead of on a platform or 
landing equal in length to the width of 
the door, and failed to construct and 
maintain the steps in a safe and ade- 
quate manner, and to remedy defective 
condition constituting a nuisance, was 
insufficient to allege facts showing a 
duty. owing to _plaintiff.—Goldberg v. 
Agudath B’nai Israel Congregation, 34 
N.H.2d 73, 66 Ohio App. 379. | 

Wis. In action for injuries sus- 
tained in a hall owned by defendant 
where complaint simply alleged the 
corporate character of defendant and 
no facts showing immunity of defend- 
ant from liability for common-law neg- 
ligence were alleged as a defense, de- 
fendant could not escape liability on 
the ground that it was a religious so- 
ciety and not liable for common-law 
Ree eeuce ae nomee v. Gemeinde, 298 
N.W. 587, 238 Wis. 204. 

§ 62 

Ohio App. An unincorporated re- 
ligious society had no capacity to ap- 
point an agent to act on its behalf in 
the purchase of an organ and could 
not be held liable on contract of pur- 
ported agent.—Congregation of St. 
Augustine Roman Catholic Church of 
Minster v. Metropolitan Bank of Lima, 
32 N.H.2d 518. 


Pa.Com.Pl, Plaintiff, a religious cor- 
poration, prayed for decree directing 
attorneys to convey certain real estate 
and to pay back proceeds of a mort- 
gage kept by attorneys who had been 
retained to institute foreclosure pro- 
ceedings against mortgagors. Answer 
alleged that defendants had executed 
deed transferring title to real estate, 
and further that services rendered by 
defendants had to do with seating of 
delegates at an annual convention of 
the plaintiff corporation, and prepara- 
tion of proposed amendments to plain- 
tiff’s charter and by-laws. The attor- 
neys also instituted mandamus as a re- 
sult of which certain delegates were 
seated. Held, in order that defendants 
may have retaining lien against prop- 


Gaara te ee 


erty in their hands, essential that they 
establish they were legally retained by 
the plaintiff corporation, to render cer- 
tain services, and such services must 
have been furnished to plaintiff society 
rather than to individual delegates. If 
plaintiff corporation is liable for serv- 
ices rendered, liability must be predicat- 
ed on theory that association was bound 
by action of majority of delegates. 
When the right of majority of delegates 
to act was contested by opposing 
minority, former were justified in en- 
gaging counsel, which counsel though 
acting primarily for such delegates 
rendered services for the benefit of the 
corporation.—Greek Catholic Union of 
Russian Brotherhoods of U. S. A. Y. 
Russin, 34 Luz.L.Reg.Rep. 165. 

Where right of a corporation or duly 
constituted representative to do a par- 
ticular thing is challenged by an op- 
posing minority, such minority having 
moral and legal right to stand by their 
judgment, and such status brings chal- 
lenge to majority to defend in court, 
it is proper to respond to such attack. 
The right to defend also includes the 
right to employ counsel, and obviously 
the duty _to pay counsel for services.— 
Greek Catholic Union of Russian 
Brotherhoods of U. S. A. v. Russin, 34 
Luz,L.Reg.Rep. 165. 


§ 65 

D.C.Me. A _ national religious body 
could not claim, as arising from agree- 
ment between local religious bodies, 
by implication or otherwise, any rights 
inconsistent with privileges enjoyed 
by local body as a religious society. 
Const.Me. art. 1, § 3.—Master v. Sec- 
ond Parish of Portland, 36 F.Supp. 
918. 

N.Y.App.Div. Where evidence show- 
ed that founders intended to organize 
an independent Greek Catholic Church 
not united with Rome, and refused 
to convey property to local authori- 
ties representing the Vatican, and they 
reserved right to fix salary, and to 
terminate pastorate of a priest ap- 
pointed by representative of Vatican, 
subject to approval of congregation, 
the church organized was independent 
and not subject to the ecclesiastical 
governing body of the Roman Catholic 
Church, and trustees could not be re- 
strained from interfering with occu- 
paney and control of church property 
by a priest selected by authority rep- 
resenting the Vatican. Membership 
Corporations Law, § 1 et seq., Laws 
1895, ¢c. 559; Const.N.Y. art. 1, § 3; 
U.S.C.A.Const. Amend. 1.—Drozda LY. 
Bassos, 23 N.Y.S.2d 544, 260 App.Div. 
408. 

Pa. That there were omissions at 
times on the part of a congregation 
properly found to be a Greek Catholic 
Church united with Rome to follow 
strictly in every particular all provi- 
sions of church laws applicable to the 
Greek Catholic Church united with 
Rome without objection by the authori- 
ties of the church was not conclusive on 
question of its submission or nonsub- 
mission to those authorities, and could 
have no effect whatever to change the 
original status of the congregation.— 
Morris y. Featro, 17 A.2d 403, 340 Pa. 
354. 


69 

D.C.Me. nae omesine constitutional 
provision that all religious societies 
shall at all times have the exclusive 
right of electing their “public teach- 
ers,” the quoted words include pastors 
of a church. Const.Me. art. 1, § 
Master v. Second Parish of Portland, 
36 F.Supp. 918. ne 

The constitutional provision that re- 
‘ ligious societies shall have exclusive 
right of electing their public teachers 
is applicable to local parish and other 
religious societies in the state, and 
does not apply only to larger body, as 
Presbyterian judicatory, which selects 
pastors for the local churches of its 
denomination, but choice of public 
teachers is a matter of local self-gov- 
ernment. Const.Me. art. 1, § 3.—Mas- 
ter v. Second Parish of Portland, 36 
F.Supp. 918. 


§ 73 
D.C.Me. A local parish had inherent 
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obligations as holder of a charitable 


‘ 


trust, and rights as a religious society, _ 


including inalienable privilege to have 
a minister of its own. choosing, of 
which it could not divest itself. Const. 
Me. art. 1, § 3—Master v. Second Par- 
ish of Portland, 36 F.Supp. 918. 
The Maine constitutional provision 
giving religious societies the exclusive 
right of electing their “public teach- 
ers’ gives right to religious society to 
have minister in its own church, not 
in the street or in the building of an- 
other person. Const.Me. art. I, § 3.— 
Master v. Second Parish of Portland, 
36 F.Supp. 918. 


§ 34 

N.J.Ch. In suit by church members 
for injunction against usurpation of the 
office of pastor, complaint eging that 
defendant’s conduct resulted’ in disturb- 
ances and threatened existence of the 
congregation and church property, that 
revenues had fallen off and members 
had absented themselves from services, 
did not sufficiently show “irreparable 
damage” to any pecuniary right of 
members, where church edifice remained 
open and services continued, and there 
was no allegation that change in doc- 
trine was involved or that complain- 
ants and those associated with them 
had been denied access to the church.— 
Scott v. Cholmondeley, 18 A.2d 617, 129 
N.J.Hq. 152. 

Church members had full and ade- 
quate remedy at law, by quo warranto, 
against alleged usurpation of the office 
of pastor, and hence were not entitled 
to injunction against such usurpation. 
N.J.S.A. 2:84-1.—Scott v. Cholmondeley, 
18 A.2d 617, 129 N.J.Eq. 152 

Pa. In suit to restrain church offi- 
cers from interfering with pastor’s 
performance of his duties, evidence 
sustained finding that church was or- 
ganized and dedicated as, and was, 
a Greek Catholic church, independent of 
all ecclesiastical authority other than 
the congregation, which had exclusive 
right to appoint and discharge pastors. 
—Moneta vy. Varnak, 15 A.2d 350, 339 
Pa. 479. 

Tex.Civ.App. An order granting 
plaintiffs a temporary injunction 
against defendants pending trial on 
merits of a case wherein plaintiffs 
sought to set aside a church election 
for pastor and officers was invalid for 
lack of “necessary parties’? defendant, 
where only four out of forty-six offi- 
cers chosen at election were made par- 
ties, and all officers were interested in 
and affected by efforts to set aside 
election and by injunction.—Davis v. 
Turner, 145 S.W.2d 258. 

Tex.Civ.App. Where only controver- 
sy was whether a purported election for 
officers and other functionaries of a 
ehurch was valid under church rules, 
practice, and policy, an order granting 
a temporary injunction closing the 
church pending determination of the 
suit- was improvident, in absence of 
showing that any property rights were 
Be ae aes v. Turner, 148 S.W.2d 
Evidence held insufficient to show any 
irregularity or violation of customs and 
regulations of church in regard to elec- 
tion of church officers and other func- 
tionaries, and it was, therefore, error 
to grant temporary injunction closing 
the church pending determination of 
the suit attacking validity of the elec- 
tion.—Davis v. Turner, 148 S.W.2d 256. 

Where, in suit attacking validity of 
election for church officers and other 
functionaries, the only relief prayed for 
in plaintiffs’ pleadings was that defend- 
ants be restrained from converting an 
alleged church building fund and from 
declaring the result of the eléction 
as a valid church election, an order of 
the court which granted neither prayer, 
but provided for a temporary injunc- 
tion closing church itself and taat keys 
thereto be turned over to clerk of court, 
thereby depriving all litigants and oth- 
er members of the church of a place to 
worship pending final trial of the ma- 
jor controversy on the merits, was im- 
providently granted as going beyond 
the pleadings.—Davis v. Turner, 148 
S.W.2d 256. 
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See Ukrainian Greek Orthodox 

Church v. Trustees of Ukrainian Greek _ 

Orthodox Cathedral of St. Mary the 

Protectress [1940] 3 Dom.L.R. 670. — ; 
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N.Y. The general provisions of Re- 
ligious Corporations Law that meetings — 
for removal of a minister and matters 
yeser ding worship are to be governed 
by practice, discipline, rules and us- 
ages of particular denomination are not 


applicable to Baptist churches, Re- 
ligious Corporations Law, 25-27.— 
Walker Memorial Baptist hurch vy. 


Saunders, 35 N.E.2d 42, 285 N.Y. 462, 
reversing 21 N.Y.S/2d 512, 259 App. 
Div. 1010, affirming 17 N.Y.S.2d_ 842, 
173 Mise. 455, appeal denied 22 N.Y.S. 
Ch Net 259 App.Div. 1077. Appeal de- 
ied. Bec 
The provision of Religious Corpora- — 
tions Law contained in article appli- 
cable to Congregational and Independ- — 
ent churches, relating to removal of 
ministers had no application to Baptist — 8 
churches, which were governed by an- 
other article, since for purposes of — 
provisions contained therein the arti- 
cles were mutually exclusive. Re- | 
ligious Corporations Law, §§ 130-140, 
170.—Walker Memorial Baptist Church 
v. Saunders, 35 N.E.2d 42, 285 N.Y. 


ee 


* 
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462, reversing 21 N.Y.S.2d 512, 259 7 
App.Div, 1010, affirming 17 N.Y.S.2d 
842, 173 Misc. 455, appeal denied 22 N. mn 
Y.S.2d 462, 259 App.Div. 1077, Ap- “i 
peal denied. 8 2 a 
; 92 <5 

N.Y. Where, under the customs, 
practices and usages of the Baptist 
faith, there was a distinction between 
the spiritual body of which the minis- 


ter was the chief officer and the incor- — 
porated church which was managed by — 
the trustees, the minister of an incorpo- 
rated Baptist church was not an officer 
of the religious corporation and could 


not be discharged by it. Religious. 
Corporations Law, §§ 2, 134, 139-—— 
Walker Memorial Baptist Church v. 7 


Saunders, 35 N.E,2d 42, 285 N.Y. 462, % 
reversing 21 N.Y.S.2d 512, 259 App. 
Div. 1010, affirming 17 N.Y.S.2d 842, 
173 Mise. 455, appeal denied 22 N.Y.S. 


2d 462, 259 App.Div. 1077. Appeal de- __ 

nied. . " 
§ 98 

C.C.A.Tenn. In suit by church Y 


against Sunday School Union, which 
church had organized, involving right . 
to control properties held by Union, 
but in which church had beneficial in- 
terest, the Union could not raise ques- ; 
tion of church’s right to hold land un- i 
der Tennessee Code, but that was a > 
question which could be raised only by ‘iE 
the state. Code Tenn.1932, § 4407— — 
Sunday School Union of African M, B, 
Church v. Walden, 121 F.2d 719. \ 


§ 99 

C.C.A.Tenn. In suit by church 
against Sunday School Union, which’ 
church had organized, involving right 
to control properties held by Union, 
but in which church had beneficial in- 
terest, the Union could not raise ques- ; 
tion of church’s right to hold land un- f 
der Tennessee Code, but that was a 
question which could be raised only by 
the state. Code Tenn.1932, § 4407.— 
Sunday School Union of African M. HE. 
Church v. Walden, 121 F.2d 719. 


§ 101 

Del.Ch. The statute requiring that 
property dedicated to purposes of re- 
ligious worship be held by corpora- 
tion organized under the statutes re- 
lating to religious societies does not 
require that the property be held by 
such a corporation after the property 
ceases to be used as a place for re- 
ligious worship and is appropriated 
to other religious or charitable pur- 


~ 


poses. 11 Del.Laws, ec, 275, 2— 

Marvel vy. Sadtler. 18 A.2d 231. 
§ 102 

Ky. A devise of land to a trustee 
for the benefit of several churches did 
not violate the statute prohibiting 
churches from owning more than 60 
acres of land, since under such a 


devise no title vests in any one church 
nor is the trust for the benefit of any 
one church. Ky.St. § 319.—Shrader vy, 


Erickson’s Hx’r. 145 S.W.2d 63, 284 
Ky. 449. 
§ 110 


<a) _ D.0.Me. Where parish. as corporate 
S body of Congregational church, ac- 
quires title to property without ex- 
pression of any trust or provision for 
any particular use, a ‘public charity” 
or “religious trust’? is created, not 
necessarily for any particular denomi- 
nation, and the property must*be used 
for religious purposes, but with con- 
siderable discretion in the parish as 
trustee as to what shall be embraced 
in that term.—Master v. Second Par- 
ish of Portland, 36 F.Supp. 918. 
- Yhe presumption arising from a deed 
to a church organization is that gran- 
tor or purchasers of the property in- 
tended the property to be devoted to 
religious purposes in such manner as 
the governing body. should determine, 
and so long as any religious organiza- 
tion can be reasonably ascertained to 
be that governing body or its regular 
successor, it is entitled to possession 
and use of the property.—Master v. 
eae Parish of Portland, 36 F.Supp. 
1 


- Under laws of.Maine and of Massa- 
- chusetts, a religious society holds its 
‘property as a ‘“publie charity” or ‘‘re- 
jigious trust’. Const.Me. art. 1, § 3. 
_—Master v. Second Parish of Portland, 
86 F.Supp. 918. 


Ae g § 111 

Neb. An act of the legislature dedi- 
eating realty to the use of a particular 
church, providing that .church should 
within a year use and occupy realty 
: and that, if 


hence mortgagee was not entitled to 
_ have mortgage on church building fore- 
closed, since church building was part 
of “realty’’, Laws 1883, c. 92.—Home 
Savings & Loan Ass’n vy. Mount Zion 
Baptist Church, 299 N.W. 287. 


§ 122 

- Pa.Com.Pl. Under Act 1935, P.L. 
$53, 10 P.S. §§ 81, 81a, control of 
church property is vested in officers 
having authority according to the rules 
and canons of the church. Such Act 
applies to all property of the church, 
is constitutional as to property ac- 
- quired prior to enactment, and does not 
divest lay members of a vested interest 
in church property without due process. 
—St. Volodmir Greek Catholic Church 

vy. Kutsky, 34 Luz.L.Reg.Rep, 132. 
eh Pa.Orph. Since the act of June 20, 
aie Loao, P1353, 10 P.S.°§ 81, the civil 
law no longer requires control of 
church property to vest in lay mem- 
bers, but permits each individual 
church or society to determine for it- 
\ self in what authorifies this power shall 
vest. Property control, as well ag all 
other ecclesiastical matters, is now 
»’ governed by church law. Churches are 
now no longer differentiated from oth- 
er voluntary organizations in this re- 
= aes re Keefe’s Estate, 89 P.L.J. 


§ 123 
Pa.Orph. Since the act of June 20, 
1935, P.L. 353, 10 P.S. § 81, the civil 


Ew law no longer requires control of 
church property to vest in lay mem- 
bers, but permits each individual 


church or society to determine for itself 
in what authorities this power shall 
vest. Property control, as well as all 
other ecclesiastical matters, is now gov- 
erned by church law. hurches are 
now no longer differentiated from oth- 
er voluntary organizations in this re- 
7 \ il re Keefe’s Estate, 89 P.LJ. 


§ 128 

C.C.,A.Ark. Under the laws of Arkan- 
ay sas, an unincorporated religious asso- 

ciation had authority to authorize itg 
: trustees to execute note and mortgage 
on association’s property in their ca- 
pacity as trustees. Pope’s Dig. Ark, §§ 
8874, 8875, 11368, 11369.—Mercantile- 
Commerce Bank & Trust Co. vy. Howe, 
113 V.2d 893. 
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Ala, A deed of church manse and — 


lot to former pastor sufficiently com- 
plied with statute authorizing church 
trustees to convey church property pur- 
suant to authority of resolution adopted 
at regular meeting, or special meeting 
of which ten days’ notice has been giv- 
en, and with rules of Presbyterian 
Church, where deed was authorized to 
be executed by trustees by unanimous 
vote of members present at Sunday 
meeting, and it had been announced 
from pulpit on two previous Sundays 
that question of deeding property to 
pastor would be taken up at church on 
the particular Sunday in question. 
Code 1928, §§ 7167, 7172.—Goodhope 
Colored Presbyterian Church y. Lee, 
1 So.2d 911. i 
Pa.Orph, The bishop, as ordinary, 
had the ri€éht to control and dispose of 
church property under the canons of 
the church which he represented. Had 
he made his deed for the property, re- 
citing his canonical authority, the ti- 
tle of the grantee could not be ques- 
sons ts re Keefe’s Estate, 89 P.L. 


§ 139 

Neb. An act of the legislature dedi- 
cating realty to the use of a particu- 
lar church, providing that church 
should within a year use and occupy 
realty for church purposes, and that, 
if church should abandon use of re- 
alty for one year, title should revert 
to the state, was applicable to church 
building thereafter constructed on the 
realty, so that power to mortgage 
church building was non-existent, and 
hence mortgagee was not entitled to 
have mortgage on church building fore- 
closed, since church building was part 
of “realty”. Laws 1883, ec. 92.—Home 
Savings & Loan Ass’n v. Mount Zion 
Baptist Church, 299 N.W. 287. 

§ 151 

Neb. The fact that mortgagee erro- 
neously thought that limitation as to 
use of realty given to church by Legis- 
lature for church purposes only would 
not apply to church building, would 
not entitle mortgagee to relief in equi- 
ty. Laws 1883, c. 92.—Home Savings & 
Loan Ass’n yv. Mount Zion Baptist 
Church, 299 N.,W. 287. 

Neb. Where church building was a 
permanent improvement on lot at time 
mortgage was executed, it was prop- 
erly considered as “realty” and a com- 
ponent part of the premises described 
in the instrument, and decree enjoining 
the mortgagee from diverting the prop- 
erty to any use other than its use as 
a church, unequivocally disclosed the 
intent to extend the protection of the 
injunctive process to the building as 
well as to the earth on which the 
building was situated.—State ex rel. 
Home Savings & Loan Ass’n vy. Davis, 
299 N.W. 291. 

Pa. Where bond and mortgage in 
nominal sum of $50,000 were executed 
to refinance church’s debts, under trust 
agreement providing that any creditor 
who had not already signed could be- 
come a party within six months and 
that real sum due was only the total 
of debts owing to participating credi- 
tors, there was no intent to defraud 
creditor who refused to participate, and 
such creditor could not resist foreclo- 
sure sale. 12 P.S. §§ 2511, 2512; 39 
P.S. §§ 351 et seq., 353.—Peoples-Pitts- 
burgh Trust Co. vy. Holy Family Polish 
Nat. Catholie Church, Carnegie, 19 A. 
2d 360, 341 Pa. 390. 


§ 168 

D.O.Me. Where merger agreement 
between local Congregational and Pres- 
byterian churches provided that new 
church should be used as a Presby- 
teriah church, and that in event of 
dissolution of the Presbyterian parish 
and abandonment of its property, pra- 
ceeds should be divided between Con- 
gregationalist and Presbyterian de- 
nominations, and the new church sub- 
sequently seceded from national Pres- 
byterian body, court could not enjoin 
use of the property by minister se- 
lected by the local body, at the suit 
of the national Presbyterian body in 
view of Maine constitutional provision 
giving religious societies exclusive 


the merger agreement. 


3.—Master vy. Second Parish of 


1, § 
Portland, 36 F.Supp. 918. ; 


173 ‘ 
‘| Del.Ch. Where church building was 
erected on land conveyed to ‘‘Ministers 
& Elders of the Presbyterian Congrega- 
tion at Penecader” which title vested in 
the ‘Trustees of Pencader Presbyterian 
Church in Pencader Hundred” when 
corporation was organized and until 
1936 church was used to promote, and 
teach doctrines established by proper 
judicatory of the “Presbyterian Church 
in the United States of America’, “im- 
plied trust” in favor of such use was 
created and members of national organ- 
ization who were not members of local 
congregation. could enjoin religious 
corporation, which seceded from na- 
tional organization, from using church 
in connection with new and different 
religious organization notwithstanding 


Jack of trust provisions in deeds to 
church, 2 Del.Laws c. 144b, Rev.Code 
1829, p. 459.—Gibson y. Trustees of 


Penecader, Presbyterian Church in Pen- 
eader Hundred, iva’ 134, 


Tex.Civ.App. Where property rights 
are involved, the rules of procedure 
made by church functionaries or long- 
established customs and uses not in 
conflict with some civil law on the sub- 
ject become matter for consideration of 
civil courts, but if, to determine a 
property right, it becomes necessary to 
adjudge an ecclesiastical question, the 
courts will go only so far as is neces- 
sary to pass on effect of the church 
law on property rights.—Davis vy. Turn- 
er, 148 S.W.2d 256. . 

§ 175 b 
. N.J.Ch. The statutes providing that 
Court of Chancery shall determine, in a 
summary manner, on the filing of a 
verified petition, whether a Baptist 
church is extinct, and to enter an order 
declaring it to be extinct and to have 
its property transferred to the Baptist 
Convention, gave executor of testatrix 
who had given her residuary estate to 
allegedly extinct Baptist church, for 
erection of a new church, no interest or 
right to litigate question whether 
church was extinct, and until a decree 
to that effect was entered, Baptist Con- 
vention had no right to call on Court of 
Chancery to construe the will or to 
bring the executor in for that or any 
other purpose, since the executor was 
not a “proper party.” N.J.S.A, 16:2- 
19, et seq., 16:2-20.—New Jersey Bap- 
tist Convention y. Fidelity-Philadelphia 
poet Co.,, 20° A.2d' 67, 129 N.J.Eq. 

N.Y.App.Div. Where evidence show- 
ed that founders intended to organize 
an independent Greek Catholic Church 
not united with Rome, and refused to 
convey property to local authorities 
representing the Vatican, and they re- 
served right to fix salary; and to ter- 
minate pastorate of a priest appointed 
by representative of Vatican, subject 
to approval of congregation, the church 
organized was independent and not 
subject to the ecclesiastical governing 
body of the Roman Catholic Church, 
and trustees could not be restrained 
from interfering with occupancy and 
control of church property by a priest 
selected by authority representing the 
Vatican. Membership Corporations 
Law, § 1 et seq., Laws 1895, c. 559; 
Const.N.Y. art. 1, § 3; U.S.C.A.Const. 
Amend, 1.—Drozda-v. Bassos, 23 N.Y.S. 
2d 544, 260 App.Div. 408. 

§ 177 


Ala, In suit to cancel a deed by’ 
church of the church manse and lot to 
pastor, evidence relating to indebted- 
ness of church to pastor was suffi- 
cient to show that deed was supported 
by ‘consideration’.—Goodhope Colored 
Presbyterian Church y. Lee, 1 So.2d 


§ 189 
Del.Ch. Ordinarily which of two con- 
tending groups in a religious congrega- 
tion represents the true faith is for the 
superior judicatory of the organization 
with which the local congregation is as- 


_ Church in P 
Or 134 


{ courts.—Gibson 
NER paustece t Of Aig ecader Presbyterian 
c encader Hundred, 20 A.2d 


Where property has been acquired by 
a society which constitutes a subor- 
dinate part of a general religious or- 
ganization with established tribunals 
for ecclesiastical government, such 
tribunals must decide all questions of 
faith, discipline or ecclesiastical govern- 
ment.—Gibson v. Trustees of Pencader 
Presbyterian Church in Pencader Hun- 
dred, 20 A.2d 134. 
§ 190 

D.C.S.C. Unless property rights are 
involved, civil courts have no jurisdic- 
tion to pass on purely ecclesiastical is- 
auger EMEC, vy. Summers, 34 F.Supp. 


§ 191 
N.Y. The sphere of legal activity of 
a religious corporation in so far as its 
corporate activities can ke separated 
from its ecclesiastical activities is gov- 
erned and limited by the Religious 
Corporations Law.—Walker Memorial 
Baptist Church v. Saunders, 35 N.B.2d 
42, 285 N.Y. 462, reversing 21 N.Y.S.2d 
612, 259 App.Div. 1010, affirming 17 
N.Y.S.2d 842, 173 Misc. 455, appeal 
denied 22 N.Y.S.2d 462, 259 App.Div. 
1077. Appeal denied. 
§ 196 
Tex.Civ.App. Where property rights 
are involved, the rules of procedure 
made by church functionaries or long- 
established customs and uses not in 
conflict with some civil law on the sub- 
ject become matter for consideration of 
eivil courts, but if, to determine a 
property right, it becomes necessary to 
adjudge an ecclesiastical question, the 
courts will go only so far as is neces- 
sary to pass on effect of the church 
law on property rights.—Davis v. Tur- 
ner, 148 S.W.2d 256. 


§ 197 

D.C.Me. Where merger agreement 
between local Presbyterian and Con- 
gregational churches, ratified by all 
interested parties, including religious 
societies holding the churches’ property 
and Presbyterian governing body, pro- 
vided that Presbyterian church build- 
ing should be sold and that Congrega- 
tional church building should be used 
for church purposes, situation of the 
Congregational parish as trustee re- 
mained unchanged, and the property 
did not become subject to Presbyterian 
judicatory control when the _ local 
church seceded from national Presby- 
terian organization.—Master v. 
Parish of Portland, 36 F.Supp. 918. 

An agreement for merger of Maine 
churches must be construed subject 
to the Constitution of Maine, as much 
so as if stated in the instrument, 
Const.Me. art. 1, § 3.—Master v. Sec- 
oud Parish of Portland, 36 F.Supp. 

Under agreement for merger of 
local Presbyterian and Congregational 
churches, providing that church prop- 
erty should be divided between the 

* denominations, in event of dissolution 
of the new church, and Maine consti- 
tutional provision giving religious so- 
cieties exclusive right of electing their 
public teachers, state Congregational 
organization could receive nothing from 
the property until dissolution of hold- 
ing corporation which held title and 
abandonment of its property. Const. 
Me. art. 1, § 3.—Master v. Second Par- 
ish of Portland, 36 F.Supp. 918. 

§ 204 

Mich. The property of incorporated 
assembly of a church uniting with 
other churches was not impressed with 
a trust for the united church as ec- 
clesiastical. and lawful successor of 
original] church. Comp.Laws 1929, § 
10327 et seq.—Terpening v. Gull Lake 
Assembly of Michigan Conference of 
Methodist Protestant Church, 299 N.W. 
165, 298 Mich. 510. 

§ 205 _ 

Mich, Purchasers of incorporated 
church assembly’s membership stock 
were entitled to liquidation of corpora- 
tion and participation in final distribu- 
tion of its assets after expiration of 
term of its corporate existence as fixed 


Second . 


WOR NRC 


ta f 
i) - = 


Nc ih aa ah. if ‘ Wen) 
REMOVAL OF CAUSES 
by statute and its articles of associa-. 
tion, Comp.Laws 1929, § 10327 et seq. 


' —Terpening v. Gull Lake Assembly of 


Michigan Conference of Methodist. 
Protestant Church, 299 N.W. 165, 298 
Mich. 510. 


§ 206 . avi 

N.Y.App.Div. The absence of statu- 
tory procedure for dissolution of_ re- 
ligious corporation did not preclude 
state from seeking dissolution of re- 
ligious corporation for abuse of cor- 
orate powers and violation of state 
aws. Religious Corporations Law, §§ 
18, 160 et seq.; General Corporation 
Law, § 130; Civil Practice Act, § 1217, 
subds. 1, 2.—People v. Volunteer Res- 
cue Army, 28 N.Y.S.2d 994, 262 App. 
Div. 237, affirming 27 N.Y.S.2d 632. 
An action in equity is the proper 
vehicle for the lawful dissolution of a 
religious corporation for misuser of 
franchise. Religious Corporation Law, 
§§ 18, 160 et seq.; General Corporation 
Law, § 130; Civil Practice Act, § 1217, 
subds. 1, 2.—People v. Volunteer Res- 
cue Army, 28 N.Y.S.2d. 994, 262 App. 
Diy. 237, affirming 27 N.Y.S.2d 632. 
Complaint stating that defendant 
corporation was organized under char- 
ter which specified as the corporate 
object only religious, charitable and 
eleemosynary purposes, but that the 
corporation conducted business not au- 
thorized by its charter and used cor- 
porate funds “ultra vires’ for personal 
advantage to officers and others, and 
had failed to keep proper books, stat- 
ed a cause of action for dissolution of 
the corporation. Rules of Civil Prac- 
tice, rule 106; Religious Corporations 
Law, §§ 18, 160 et seq.; General Cor- 
poration Law, § 130; Civil Practice 
Act, § 1217, subds. 1, 2.—People vy. Vol- 
unteer Rescue Army, 28 N.Y.S.2d 994, 
SE RCor es ire 237, affirming 27 N.Y.S. 


The Supreme Court had jurisdiction 
of action in equity for dissolution of 
religious corporation for misuser of 
its franchise.—People vy. Volunteer Res- 
cue Army, 28 N.Y.S.2d 994, 262 App; 
Div. 237, affirming 27 N.Y.S.2d 632. 

N.Y.Sup. The absence of any statu- 
tory procedure for dissolution of a re- 
ligious corporation did not require dis- 
missal of action by the state, acting 
through attorney general, for dissolu- 
tion of a religious corporation which 
had allegedly engaged in activities not 
authorized by its certificate of ineorpo- 
ration. Religious Corporations Law, § 
160 et seq.; Rules of Civil Practice, 
rule 106.—People v. Volunteer Rescue 
Army, Ine., 27. N.Y.8.2d 632, affirmed 
28 N.Y.S.2d 994, 262 App.Div. 237. 


§ 207 

N.J.Ch. The statutes providing that 
Court of Chancery shall determine, in a 
summary manner, on the filing of a 
verified petition, whether a Baptist 
church is extinct, and enter an order 
declaring it to be extinct, and trans- 
ferring to the Baptist Convention any 
property of such church, is single in 
its purpose, and an order thereunder 
merely vests the Convention with the 
property of the church, and does not 
affect adverse claims of strangers to 
the church or Convention to ownership 
or possession, but such claims must be 
litigated in appropriate plenary actions. 
N.J.S.A. 16:2-19 et seq., 16 :2-20.—New 
Jersey Baptist Convention y. Fidelity- 
Philadelphia Trust Co., 20 A.2d 67, 129 
N.J.Eq. 525 


8 209 

C.C.A.Tenn. In Tennessee, a religious 
association may sue and be sued.— 
Sunday School Union of African M. HB, 
Church v. Walden, 121 F.2d 719, 

D.C.S.C. A class action appropriate- 
ly brought in behalf of a church does 
not of necessity require the action of 
some supreme body which apparently 
is entitled by its resolutions and duly 
adopted motions to guide and carry on 
the work of a church.—Purcell vy. Sum- 
mers, 34 F.Supp. 421. 

Ala. Under the averments of a bill 
alleging that defendant acquired deeds 
purporting to convey church lot and 
ehurch building executed by persons 
other than actual or acting trustees 
of church, that deeds were clouds on 


greatly damaged _ building, 


‘ed by persons other than actual or act- 
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pear 
title, that defendant entered upon prem- — 
ises, tortiously removed benches, and 
and, that — 
church was being regularly used as a 
place of worship as it had been for 
more than 40 years, suit for an injunc- 
tion and an accounting was properly 
brought in the name of the trustees _ 
and members of the church.—Ashworth _ 
v. Brown, 198 So. 135. aa Bee os 
A church member has a personal — 
right in his place of worship, and a suit — 
for the protection of that right by in- 
junctive relief against diversion to oth- 
er uses by a stranger may be brought aa 
by church officials or church members — 
Ce ROR REA WORE v. Brown, 198 So. 
Pa.Com.Pl. In suit by religious cor- 
poration, preliminary objections set 
forth by defendants dismissed.—Greek - 
Catholic Union of Russian Brotherhoods ~ 
of U. S. A. v. Russin, 34 Luz.L.Reg.Rep, 


165. 
§ 212°. : 
C.C.A.Tenn, In Tennessee, a re- 
ligious association may sue and be 
sued.—Sunday School Union of African 
M. EH. Church v. Walden, 121 F.2d 71 
Ohio App. An unincorporated r 
ligious society cannot sue or be sued 
in its own name.—Congregation of S 
Augustine Roman Catholic Church of 
Minster v. Metropolitan Bank of Lima, ~ 
32. N.E.2d bb 


§ 216 a tae 8 

Pa.Com.Pl. It was held, under the 
evidence, that certain members of a 
church were not such principal de- 


age a 


fendants as to justify service upon the 
church outside the jurisdiction under 
the act of 1859, supra, 12 P.S. §§ 1254, 
1255.—Papakostas v. Stephano, 56 
Montg. 353. za 


§ 217 : ieee 
A bill, alleging that defendant 
acquired deeds purporting to conve 
ehurch lot and church building execut- — 


ing trustees of church, that deeds were 
clouds on title, that defendant entered — 
upon premises, tortiously removed 
benches, and greatly damaged building, 
and that church was being regularly 
used as a place of worship as it had 
been for more than 40 years, disclosed 
a case for equitable relief by injunction 
to prevent further interference with use 
and enjoyment of property for church 
purposes and incidentally for account- 
jing for injuries done to the property.— 
Ashworth v., Brown, 198 So. 1385, 
§ 221 es 
Wis. In action to foreclose mortgage 
given by church to secure loan for 
purchase of parsonage, evidence sus-— 
tained judgment of foreclosure and sale 
of both the parsonage and church prop- — 
erty covered by the mortgage on ground — 
that members of congregation had au- 
thorized president and secretary to exe- 
cute mortgage covering the church © 
property as well as the parsonage prop- 
erty,—Bahr v. Evangelical Lutheran St. 
John’s Soc. of Poynette, 295 N,W. 700, — 
236 Wis. 490. a Ceres 


N.Y.App.Div. he safeguards pro- — 
vided by the Legislature against volun- — 
tary sale, mortgage, or lease of realty — 
by religious corporation do not exempt 
the realty of a religious corporation ‘ 
from sale by operation of law. Religi- f 
ous Corporation Law, § 12.—Rector, 
Churchwardens and Vestrymen of 
Church of Nativity v. Fleming, 23 N. . 
Y.S.2d 46, affirming 20 N.Y.S.2d 597, 
174 Mise. 473. 


REMOVAL OF CAUSES 


§ 1 

N.J.Sup. The legislative design by 
the statute relating to removal of 
causes from state to federal courts was 
to contract the jurisdiction of federal 
courts, enlarged by intermediate en- 
actments beyond that conferred by the 
act of 1789, and to restrict it more 
nearly within limits of earliest statute. 
Jud.Code §§ 28, 29, 28 U.S.C.A. §§ 71, 
72.—Brooks-Wright, Inc., vy. Maryland 
Casualty Co., 17 se 51, 126 N.J.L. 32. 


U.S.Tex. The power reserved to the 
states under the Constitution to pro- 


§ 2 

vide for the determination of contro- 

versies in their courts may be restrict- 
_ ed only by the action of Congress in 

conformity to the judiciary articles of 

the Constitution.—Shamrock Oil & Gas 

Corporation y. Sheets, 61 S.Ct. 868, 

313 U.S. 100, 85 L.Ed. —, affirming 
~ Sheets v. Shamrock Oil & Gas Corpo- 
ration, 115 F.2d 880, certiorari granted 
Shamrock Oil & Gas Corporation vy. 
Sheets, 61 S.Ct. 739, 312 U.S. 675, 85 
L.Ed. Go 

U.S.Tex. The removal statute, which 
_ is nationwide in its operation, was in- 
tended to be uniform in its application 
_ unaffected by local law definition or 
eharacterization of the subject matter 
to which it is to be applied. Jud.Code 
§ 28, 28 U.S.C.A. § 71.—Shamrock Oil 
a .& Gas Corporation v. Sheets, 61 S.Ct. 
= 868, 313 U.S. 100, 85. L.Hd. —,, affirm- 
ing Sheets v. Shamrock Oil & Gas Cor- 
poration, 115 F.2d 880, certiorari grant- 
. ed Shamrock Oil & Gas Corporation v. 
i; eee, 61 S.Ct. 739, 312 U.S. 675, 85 


The removal statute must be con- 
strued as setting up its own criteria, 
irrespective of local law, for determin- 
ing in what instances suits are to be 
-. removed from the state court to the 
_ federal court. Jud.Code § 28, 28 U.S. 

GA. § 71.—Shamrock Oil & Gas Corpo- 

ration v. Sheets, 61 S.Ct. 868, 313 U.S. 
100, 85 L.Hd. —, affirming Sheets v. 
-  $Shamrock Oil & Gas Corporation, 115 
_ F.2d 880, certiorari granted Shamrock 
Oil & Gas Corporation v. Sheets, 61 S. 
—. Ct. 739, 312 U.S. 675, 85 L.Ed. —. 
The removal statute is to be given a 
strict construction. Jud.Code § 28, 28 
-U.S.C.A. 71.—Shamrock Oil & Gas 
Corporation v. Sheets, 61 S.Ct. 868, 313 
U.S. 100, 85 L.Hd. —, affirming Sheets 
' v, Shamrock Oil & Gas Corporation, 115 
 ¥#.2d 880, certiorari granted Shamrock 
. Oil & Gas Corporation v. Sheets, 61 S 
> .Ct. 739, 312 U.S. 675, 85 L.Ed. —. 


ity 
ae 
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he 


‘ § 5 

_ p.C.Va. Under the removal statute, 
the right of removal is for the benefit 
of nonresident defendants who have 
been brought into a local court against 
their will, but does not extend to liti- 
gants who by their own affirmative and 
voluntary act have invoked the jurisdic- 
tion of the local court. Jud.Code § 28, 
28 U.S.C.A. § 71—Haney vy. Wilcheck, 
38 F.Supp. 345. 


 _NJ.Ch. If a state court wrongfully 
- denies a petition of removal of cause 
to federal court, defendant can remain 
and defend himself without losing his 
right of removal, and he can -appeal 
from such denial.—Woulfe vy. Atlantic 
City Steel Pier Co., 20 A.2d 45, 129 N. 


J.Eq. 510. 


©.C.A.N.Y. As a plenary suit, 
brought into federal district court by 
removal, to enforce attorney’s statutory 
lien on judgment rendered by Surro- 
gates’ Court in New York in favor of 
attorney’s clients as testamentary trus- 
tees, the federal district court had ju- 
: risdiction of the subject-matter, and 
% where jurisdiction of the person of the 
: trustees and beneficiaries of the trust, 
who were nonresidents, was acquired 
by service outside,the state pursuant 
" to the New York Civil Practice Act, dis- 
missal for want of jurisdiction was er- 
roneous. Civil Practice Act N.Y. § 235. 

: —Lazenby v. Codman, 116 F.2d 607, re- 
rs) versing 30 F.Supp. 441. 


Attorney’s right of exoneration out 
of nonresident testamentary trustees’ 
* judgment in Surrogate’s Court in New 
York was a sufficient ‘interest in or 
lien on specific personalty’”’ within the 
state to come within that section of the 
New York Civil Practice Act providing 
for personal service out of the state 
without order, where complainant de- 
mands judgment that defendant be ex- 
cluded from a vested or contingent ‘“‘in- 
terest in or lien on specific personalty” 
within the state, so as to give the fed- 
eral District Court, on removal, juris- 
diction of attorney’s action in New 
York to enforce attorney’s equitable 
lien, rather than his statutory | lien, 
Judiciary Law N.Y. § 475; Civil Prac- 
tice Act N.Y. § 235.—Lazenby v. Cod- 


+ 


REMOVAL OF CAUSES — 


man, 116 F.2d 607, reversing 30 F. 
Supp. 44 i 
C.C.A.Okl. Where statute authorized 


suit to which restricted member of the 
Five Civilized Tribes is a party and 
claims title to or interest in restricted 
lands or proceeds, issues, rents and 
profits derived therefrom, presumption 
existed that Congress chose the broad 
language which extended to any case 
in which any interest in restricted 
land is in issue-with deliberation. Act 
April 12, 1926, § 3, 44 Stat. 240.—U. 
S. v. Fixico, 115 F.2d 389. gtk 
Any cause fairly coming within 
reach of federal statute authorizing the 
United States to have suit to which 
restricted member of the Five Civilized 
Tribes is a party and claims or is en- 
titled to claim any interest in restricted 
land may be removed under provisions 
of such statute. Act April 12, 1926, § 
a Bene 240.—U. S. v. Fixico, 115 F. 


An action for recovery of damages 
for permanent injury by pollution to 
restricted land of a member of the 
Five Civilized Tribes involves an “‘in- 
terest in land” within statute authoriz- 
ing the United States to remove from 
Oklahoma state court to federal court 
any suit in which a member of the 
Five Civilized Tribes claims an inter- 
est in restricted land. Act April 12, 
3, 44 Stat. 240.—U. S. v. Fixico, 
115 F.2d 889._ 

In respect to the removal of a case 
coming within scope of federal statute 
authorizing removal from Oklahoma 
state court to federal District Court of 
action in which a member of the Five 
Civilized Tribes claims interest in re- 
stricted land, the statute is tomplete, 
independent and distinct from the gen- 


eral removal statute. Act April 12, 
1926, § 3, 44 Stat. 240; Jud.Code § 
28, 28 U.S.C.A. § 71—U. S. v. Fixico, 
115 F.2d 389. 


Where federal statute authorizing 
the United States to remove from Okla- 
homa state court to federal court any 
suit in which a member of the Five 
Civilized Tribes claims interest in re- 
stricted land was silent respecting re- 
mand of a case removed under its 
provisions or the re-examination of an 
order of remand, presumption existed 
that Congress, in the enactment of the 
statute in that manner, was cognizant 
of the long-established general ruie 
that an order of remand in a Case re- 
moved under the general removal stat- 
ute could not be re-examined in any 
form, Act April 12, 1926, § 3, 44 Stat. 
240; Jud.Code § 28, 28 U.S.C.A. § 71. 
—U. S. v. Fixico, 115 F.2d 389. 


§ 10 

C.C.A.Okl. Where plaintiffs were citi- 
zens of Iowa, and defendant corporation 
was a citizen of Delaware, and in- 
dividual defendants were citizens of 
Oklahoma, and action against indi- 
vidual defendants was in nature of a 
stockholder’s suit and sought recovery 
in behalf of corporation of assets of a 
value in excess of $3,000, action was 
within original jurisdiction of District 
Court of United States for Eastern 
District of Oklahoma under statute and 
might properly have been brought in 
that court. Jud.Code, § 24(1) (b), 28 
U.S.C.A. § 41(1) (b).—Lopata v. Hand- 
ler, 121 F.2d 938, dismissing appeal 37 
F.Supp. 871. 

D.C.Ohio. ‘The potentiality of origi- 
nality is a condition precedent to re- 
movability” of an action from state to 
federal courts and, with exceptions as 
to change in amount or.change in 
separable nature of controversy, case 
will be remanded or dismissed when- 
ever potentiality of originality disap- 
pears. Jud.Code, §§ 24(1) (a,b), 28, 
37, 28 U.S.C.A. §§ 41(1) (a, b), 71,.80.— 
Solanics*v. Republic Steel Corporation, 
34 F.Supp. 951. 

D.C.Pa. The federal courts have orig- 
inal jurisdiction and hence likewise 
have jurisdiction by removal in mat- 
ters affecting the Federal Deposit In- 
surance Corporation in view of statu- 
tory provision that all suits of a civil 
nature at common law or in equity to 


which corporation shall bea party shall 


be deemed to arise under the laws of — 
the United States. Jud.Code, § 
U.S.C.A. § 71; 12 U.S.C.A. § 264j(4)— 
Conners v. Federal Deposit Ins. Corpo- 
ration, 39 F.Supp. eee ; 


D.C.Pa. Controversies arising in an 
in rem proceeding in a state court are 
not removable where removal would in- 
terfere with court’s exclusive juris- 
diction of the res. Jud.Code, § 28, 28 
U.S.C.A. § 71.—Conners v. Federal De- 
posit Ins. ae 39 F.Supp. 812. 

6 


D.C.Pa. A cause not removable to 
federal court when commenced may be- 
come removable by the voluntary act 
of the plaintiff, such as by amending 
his pleadings so as to change nature of 
cause of action. Jud.Code, § 28, 28 U. 
S.C.A. 71.—Conners vy. Federal De- 
posit Ins. Corporation, 39 F.Supp. 812. 


§ 27 

D.C.La. A motion to dismiss action 
removed to federal court from state 
court must be sustained where state 
court had no jurisdiction of the sub- 
ject matter, as shown by analysis of 
the petition, since federal court’s ju- 
risdiction on removal is in a limited 
sense a derivative jurisdiction, and 
federal court acquires no jurisdiction 
if the state court lacks it, though fed- 
eral court might have had jurisdiction 
in a like suit originally brought in 
federal court.—Abraham Land & Min- 
eral Co. v. Marble Sav. Bank, 35 F. 
Supp. 500. 

D.C.N.Y. The denial by state court 
of motion to strike out defense raising 
question of jurisdiction by allegations 
that the United States had an interest 
in the subject matter did not constitute 
a “trial’ or determination that state 
court had no jurisdiction, so as to pre- 
clude removal to federal court, and 
hence require remand to _ state court 
after such removal. 12 U,S.C.A. § 632. 
—Steingut v. National City Bank of 
New York, 36 F.Supp. 486. 

If action is brought in state court 
upon a subject matter of which federal 
court had exclusive jurisdiction, such 
action cannot be removed to federal 
court, 12 U.S.C.A. § 632.—Steingut v. 
National City Bank of New York, 36 F. 
Supp. 486. 

Where federal court and state court 
have concurrent jurisdiction of the sub- 
ject matter, action may be removed to 
federal court even though state court 
may be unable to obtain jurisdiction of 
the person of certain additional parties. 
12 U.S.C.A. § 632.—Steingut v. National 
see Bank of New York, 36 F.Supp. 


D.C.Okl. The jurisdiction on removy- 
al of a cause from state to federal 
courts is, in a limited sense, derivative, 
and if state court lacks jurisdiction, 
federal court acquires none upon re- 
moval, although it might have. orig- 
inal jurisdiction.—Hargrave v. Mid- 
Continent Petroleum Corporation, 36 
F.Supp. 233 ; 

The district court of Seminole Coun- 
ty, Oklahoma, a court of “general ju- 
risdiction,” was a “court of competent 
jurisdiction” within provision of Fair 
Labor Standards Act that an action to 
recover an employer’s liability under 
the act may be maintained in any court 
of competent jurisdiction, and hence 
Oklahoma court had jurisdiction of 
employees’ action to recover overtime 
compensation and liquidated damages 
under the act prior to removal of ac- 
tion to federal District Court. Fair 
Labor Standards Act of 1988, §§ 6(a), 
7(a), 16(b), 29 U.S.C.A. §§ 206(a), 207 
(a), 216(b).—Hargrave yv. Mid-Conti- 

FB. 


nent Petroleum Corporation, 36 
Supp. 238. 
D.C.Ok1. Where state court was 


without jurisdiction of action by public 
corporation created as instrumentality 
of state of Oklahoma, to condemn a 
right of way for use in construction 
of electric transmission lines across re- 
stricted Indian lands, the federal court 
was also without jurisdiction upon re- 
moval of case to that court, notwith- 
standing if action had been originally 
brought in federal court, such court 
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t, 47-50, and pp. 47, 49; Act April 
26, 1906, § 25, 34 Stat. 146; Act May 
27° 1908 35 Stat. 312: Act. May 


82. 

§ 28 

-D.C.Mo. Even where amount in con- 
troversy is within jurisdiction of. fed- 
erale court at removal, such amount 
may be reduced so as to compel a re- 

mand of case if it appears that amount 

was mistakenly or fraudulently stated. 

—Oblak v. Armour & Co., 1 F.R.D. 648. 

D.C.Okl. If nothing is contained in 
pleadings, in suit in state court, show- 
ing amount and value of matter in 
dispute, or no facts are alleged from 
which it ean be ascertained that matter 
in dispute exceeds jurisdictional sum, 
it may be shown by direct allegations 
in petition for removal to Federal Dis- 

trict Court. Jud.Code § 28, 28 U.S.C. 

A. § 71.—Seber v. Spring Oil Co., 33 

F.Supp. 805. 

Ark. Where two suits to recover 

* disability benefits under two life poli- 
cies were consolidated to avoid un- 
necessary costs and delay, and 
throughout pleadings and trial, iden- 
tity of separate causes based upon the 
policies was maintained, petition for 
removal to federal court on ground 
that amount in controversy was in ex- 
cess of $3,000 was properly denied, 
amount involved under each policy be- 
ing less than $3,000. Pope’s. Dig. § 
1289.—American United Life Ins. Co. 
vy. Goodman, 146 S.W.2d 907. 
§ 29 ! 

_ D.C.La. Whether a case is remov- 
able from a state to a federal court 
because of the amount in controversy 
should be determined by the claim of 
the plaintiff as shown by the record 
at the time of filing the petition for 
removal.—Harrison y. Grandison  Co., 
34 F.Supp. 356. : 

Where a litigant seeks to obtain 
certain remedial relief, including eom- 
pensatory damages, the pecuniary 
value of the matter in controversy for 
the purpose of deciding the question 
of a federal court’s jurisdiction vel 
non may be arrived at by considering 
the increased or diminished value of 
the property directly affected by the 
remedial relief prayed for or the pe- 
cuniary result to one of the parties im- 
mediately flowing from the judgment, 
—Harrison vy. Grandison Co., 34 F. 
Supp. 356. 

The whole value of the property, 
the enjoyment of which is at issue, is 
the measure of the value of the matter 
in controversy, for the purpose of de- 
termining the jurisdictional amount in 
a case removed from a state to a 
federal court.—Harrison v. Grandison 
Co., 34 F.Supp. 356. i 

The amount or value of that which 
the plaintiff seeks to recover or the 
amount or value which the defendant 
will lose if the plaintiff obtains the 
recovery that he seeks, determines the 
question of jurisdiction of a federal 
court in a case removed from a state 
court.—Harrison y. Grandison Co., 34 
F.Supp. 356. se 5 { 

D.C.La. Where plaintiff’s claim in 
action for slander of title was for $3, 
000 compensatory damages and also 
for the eventual reincorporation of a 
reserved and excluded mineral estate 
of the value of $5,000 to his landed 
estate, the Federal District Court had 
jurisdiction notwithstanding plaintiff’s 
prayer for judgment in the sum of no 
more than $3,000, in view of value of 
mineral rights of $5,000 alleged by 
petition for removal and admission of 
that value specifically made on trial of 
motion to remand.—Harrison v,. Grand- 
ison Co., 34 F.Supp. 356. 

D.C.Pa. Where object of bill by 
stockholder for herself and all other 
stockholders was to secure appoint- 
ment of a receiver to gain control of 
corporation’s entire assets which ad- 
mittedly amounted to about $5,000, the 
‘Jurisdictional amount” involved was 
value of entire assets rather than pos- 
sible recovery. which complainant indi- 


_ REMOVAL OF CAUSES 


y ‘vidually might receive, and hence fed- 


eral court had jurisdiction as against 
motion to remand to state court.— 
aioe v. Gottschalk & Co., 39 F.Supp. 


§ 34 
D.C.Va. Where one is made defend- 
ant in a state court in an amount in- 
sufficient to give federal jurisdiction, he 
cannot, by filing a counterclaim in a 
sufficient amount, thereafter seek re- 
moval on the basis of a claim which 
had been brought into _the_ litigation 
by his voluntary act. Jud.Code § 28, 
28 U.S.C.A. § 71.—Haney v. Wilcheck, 
38 F.Supp. 345. 

Where plaintiff instituted action in 
state court for $2,500 for personal in- 
jury and damage to his _ automobile 
against nonresident defendants, some 
of whom filed counterclaims for more 
than $3,000, the counterclaimants were 
not entitled to remove the case to Ked- 
eral District Court notwithstanding 
contention that the counterclaims and 
the claimeof plaintiff were such that 
one action must necessarily determine 
both, since the claim of the counter- 

® claimants, which raised the issue made 
the basis of the removal, was one as to 
which the counterclaimants themselves 
voluntarily invoked the jurisdiction of 
the state court. Code Va.1936, $5 6046, 
6097a; Jud.Code §§ 28, 29, 28 U.S.C.A. 
§§ 71, 72.—Haney v. Wilcheck, 38 F. 
Supp. 345, 


§ 36 

D.C.Wash. Where three causes of ac- 
tion based on warehouseman’s conver- 
sion of 1937 apple crop of one mort- 
gagor and upon warehouseman’s con- 
version of 1936 and 1937 apple crops 
of another mortgagor were united by 
mortgagee in one complaint, even 
though only the aggregate of the 
amounts claimed exceeded jurisdiction- 
al amount of $3,000, federal District 
Court had jurisdiction and would not 
remand cause to state court. Rules 
of Civil Procedure for District Courts, 
rule 82, 28 U.S.C.A. following section 
723c.—Cashmere Valley Bank v. Pacific 
Fruit & Produce Co., 33 F.Supp. 946. 


§ 33 

C.C.A.Tex. Where plaintiff acted in 
good faith in filing suit in a Texas 
court for $3,499.50, with legal interest 
thereon and costs of suit, the federal 
District Court upon removal acquired 
jurisdiction which was not lost by an 
amendment to the complaint reducing 
the amount claimed to $1,884.56 after 
a plea in bar had been filed, and that 
was true without regard to whether the 
parties consented to federal jurisdic- 
tion.—Service Finance Corporation v. 
Coppard, 116 F.2d 488. 

D.C.Ohio. Under United States Su- 
preme Court’s decisions, if a case has 
been properly removed to a_ federal 
court from a state court, it will not be 
remanded merely because plaintiff re- 
duces amount of his demand below ju- 
risdictional requirement, or because he 
changes the cause of action to make it 
no longer separable as between defend- 
ants of diverse citizenship. Jud.Code, 
§§ 24(1) (a, b), 28, 37, 28 U.S.C.A. §§ 


41(1) (a, b), 71, 80.—Solanics v. Re- 
Bue Steel Corporation, 34 F.Supp. 
Ga.App. In action against resident 


defendant who was mayor of city and 
agent for nonresident telegraph com- 
pany and against the company, for 
$100 damage to roof of plaintiff’s 
building allegedly caused by the com- 
pany’s employees while running a guy 
wire over the building at request of 
resident defendant, and without plain- 
tiff’s permission, and for injuries sus- 
tained by plaintiff when she was trip- 
ped by the guy wire which was at- 
tached to ground on plaintiff’s lot, the 
case was not removable to _ federal 
court on ground that a “separable con- 
troversy” existed between resident 
plaintiff and nonresident company as 
to the claim for damages to the roof, 
in view of fact that controversy con- 
cerning roof did not involve the $3,000 
federal jurisdictional amount. Code 
1933, §§ 105-1207, 105-1401, 105-2011; 
Jud.Code, §§ 24(1), 28, 28 U.S.C.A. §§ 


Oe gee 
41(1), 71.—Belt v. Western Union Tele- 
graph Co., 11 Bae cs t ‘ 


’ | 
D.C.Ky. For a case to “arise under 


* 


the Constitution or laws of the United ~ 


States” within removal statute, right 
or immunity created by constitution or 
laws of the United States: must be an 

essential element of plaintiff’s cause of. 
action, and right or immunity must be — 
supported if constitution or laws of the 
United States are given one construc- 

tion or effect and defeated if they re- 
ceive another, and genuine and present — 
controversy, not merely a possible or ~ 
conjectural one, must exist with refer- — 
ence thereto and controversy must be © 


disclosed on face of petition, unaided =f 


by answer or petition for removal, 
Jud.Code § 28, 28 


39 F.Supp. 33. i 
D.C.Mo. 
from a state to a federal court because ~ 
of diversity of citizenship or because of — 
existence of a federal question. Jud. — 
Code 28, 28 U.S.C.A. 71.—Stewart — 
v. Hickman, 36 F.Supp. 861. peg” 
A suit must substantially involve a 


U.S.C.A. § T1— 
Downey v. Geary-Wright: Tobacco Co., b! 


A ‘case may be removed ~ 


a4 


i 


: 


dispute or controversy as to the effect — j 
or construction of constitution or laws 
of the United States, upon the deter- 


mination of which the result depends, a 


if it is to constitute a suit “arising — 


under the constitution or laws of the 


United States’? within provision for re- 
moval of causes to federal court. Jud. — 
Code § 28, 28 U.S.C.A. § 71.—Stewart _ 
v. Hickman, 36 SUD De 861. re 


D.C.Cal. An injunction action by 
owner of ‘surface rights for alleged 
trespass to oil development and ex- 
traction operations was remoyable to — 
federal District Court as an “action © 
arising under laws of United States” 


where complaint alleged that owner ac- — 


quired title through a patent reserving 


mineral rights to United States, and 
that defendants were operating under 


oil and gas prospecting permits, and 
government leased subsurface rights, 
and that defendants entered on prem- 


ises and erected certain structures with- 


30 U.S.C.A. §§ 121-123; 48 U.S.C.A, §$ - 


291-301; Leasing Act 1920, 30 U.S.C.A. 
§§ 22, 48, 181 et seq.; Rules of Civil 
Procedure for District Courts, rule 12 . 
(b), 28 U.S.C.A. following section 723¢c. 
—Ter Haar v. 
Ass’n, 34 F.Supp. 823. : 
D.C.Okl. A suit by member of the 
Creek Nation for an accounting for 
value of casing-head gas obtained and 
sold by oil company, as lessee under 
an oil and gas lease covering lands al- 
lotted to the plaintiff, in which issues 
presented could not be disposed of 
without applying federal statute and. 
rules and regulations of the Secretary 
of the Interior with respect to casing- 
head gas, was removable from _ state 
court to federal court, under removal 
statute. Jud.Code § 28, 28 US.C.A. § 
71; Act May 27, 1908, 35 Stat. 312.— 
Seber v. Spring Oil Co., 33 F.Supp. 805. 
56 . 


§ 

D.C.Ky. That plaintiff, instituting 
action in state court, does not rely up- 
on law regulating commerce does not 
preclude removal to federal court if, as 
a matter of law, his case must stand 
or fall or its correct determination de- 
pend upon. the effect or validity of ap- 
plicable congressional legislation en- 
acted under the commerce clause of the 
constitution. Jud,Code §§ 24(8), 28, 28 
U.S.C.A. §§ 41(8), 71; U.S.C.A.Const. 
art. 1, § 8,.cl. 3.—Downey v. Geary- 
Wright Tobacco nee F.Supp. 33. 


D.C.Del. A suit in equity in state 
court to restrain defendant corporation 
from exercising its majority control in 
another corporation to block refinanc- 
ing of such corporation did not consti- 
tute an interference with the operation 
of federal court’s consent decree in two 
anti-trust actions against defendant 
corporation, which decree was primar- 
ily designed to prevent defendant _cor- 
poration and its affiliates from domi- 
nating corporation in which it had ma- 


Kettleman North Dome ~ 


. Y 


; 


§ 74 
c jority.control in such manner as to 
F eliminate competition between it and 
other companies and so monopolize in- 
terstate commerce in natural gas in 
certain sections of country, so as to au- 
thorize removal of suit to federal court. 
15 U.S.C.A, § 1 et seq.—Missouri-Kan- 
sas Pipe Line Co. v. Columbia Oil & 
Gasoline Corporation, 38 F.Supp. 401.. 
Where it was determined that a suit 
in equity in state-court, to restrain de- 
_ fendant corporation from exercising its 
majority control in another corporation 
to block refinancing of such corpora- 
tion, did not effect federal court’s con- 
sent decree in two anti-trust actions 
against defendant corporation, in which 
the United States was a party, the 
United States was not an “indispensable 
party” to present suit, and it could be 
iN maintained in state court. 15 U.S.C.A. 
: oe et seq.—Missouri-Kansas Pipe Line 
Co. v. Columbia Oil & Gasoline Corpo- 
ration, 38 F.Supp. 401. 
A suit in equity in state court to re- 
strain defendant corporation from ex- 
ercising its majority control in another 
- eorporation to block refinancing of such 
- eorporation would not be removed to 
- federal court, on ground that federal 
- court’s consent decree, in two anti-trust 
actions against defendant corporation, 
might be subsequently modified in such 
manner that one of prayers of suit in 
state court might interfere with its op- 
eration in some particular. 15 U.S.C.A. 
- § 1 et seq.—Missouri-Kansas Pipe Line 
Co. vy. Columbia Oil & Gasoline Corpo- 
ration, 88 F.Supp. 401. 
§ 75 


. 


§§ 


¥. 


, A case cannot be removed 
from a state court into the federal 
court on sole ground that it is one 
arising under the Constitution, laws, 
or treaties of the United States, unless 
_ §uch ground so appears from plaintiff’s 
petition and claim, and, if it does not 
‘so appear, want of it cannot be sup- 
plied by a statement in the petition 
for removal or in subsequent plead- 
“eae ase Jud.Code § 28, 28 U.S.C.A. § 71. 
Be3 Bees vy. Spring Oil Co., 33 F.Supp. 
mh 05. 


§ so 

D.C.Ky. Complaint of tobacco grow- 
er against company, conducting public 
warehouse and engaged in selling to- 
bacco for growers and collecting pro- 
- eeeds, alleging that the company made 
- illegal and_ confiscatory deductions 
from amount realized for grower’s crop 
and praying for an accounting and for 
judgment declaring rights and duties 
of parties, disclosed upon its face with- 
out anticipating defenses and unaided 
by petition for removal that it involved 
a controversy “arising under law reg- 
wlating commerce” within statute con- 
ferring original jurisdiction on federal 
district courts and, therefore, author- 
ized removal from state court. Agri- 
cultural Adjustment Act of 1938, §§ 
311-322, 7 U.S.C.A. §§ 1311-1322; Jud. 
Code §§ 24(8), 28, 28 U.S.C.A. §§ 41(8), 
71; U.S.C.A.Const. art. 1, § 8, cl. 3.— 
Downey v. Geary-Wright Tobacco Co., 
39 F.Supp. 38. 

Where federal district court could 
take judicial notice of federal law in- 
volved in action by tobacco grower 
against company conducting — public 
warehouse and engaged in selling to- 
bacco for growers and collecting pro- 
‘ceeds, the omission of specific refer- 
ence to the federal law in the pleadings 
Was immaterial on question of whether 


oe the action was removable from state 
Io court to federal court on ground that it 
£ arose under law of the United States 
> regulating commerce, Agricultural Ad- 


justment Act of 1938, §§ 311-322, 7 U. 
S.C.A, §§ 1311-1322; Jud.Code §§ 24 
(8), 28, 28 U.S.C.A. §§ 41(8), 71; U.S, 


BAN I a 


' june 


REMOVAL OF CAUSES — 


C.A.Const. art. 1, § 8, cl. 3.—Downey v. 
Geary, Winleet Tobacco Co., 39 F.Supp. 


Where petition disclosed _that the ac- 
tion arose under law of United States 
regulating commerce, 
removable from state court to federal 
court and it was immaterial that the 
case might be ultimately decided upon 
some other issue. Jud.Code §§ 24(8), 
28, 28 U.S.C.A. §§ 41(8), 71.—Downey 
v. Geary-Wright Tobacco Co., 39 F. 
Supp. 33. 


§ 122 ( 

D.C.N.Y. Where a native of Russia 
who migrated to Italy in 1914 became 
a naturalized subject of the King of 
Italy in 1934, such naturalization ter- 
minated his Russian citizenship, as 
regards whether such person whose 
Italian citizenship was subsequently 
revoked was a Citizen or subject of a 
foreign state so as to authorize re- 
moval of his action to a federal court. 
Jud.Code, § 24(1) (c), 28 US.C.A. § 
41(1) (ce); U.S.C.A,Const. art. 3, § 2. 
—Medvedieff v. Cities Service Oil Co., 
85 F.Supp. 999. 

An alien’s arrival in the United 
States in possession of an Italian pass- 
port did not establish alien’s Italian 
citizenship 'so as to authorize removal 
of alien’s action against American cor- 
poration to a federal court on ground 
that alien was a “citizen or subject of 
a foreign state,’ where it did not ap- 
pear when passport was issued or when 
it expired and was presumptively regu- 
lar on its face, and there was nothing 
to show that a naturalized Italian 
whose citizenship had been revoked 
would not be entitled to a passport or 
permit to visit another country. Jud. 
Code, § 24(1) (c), 28 U.S.C.A. 41(1) 
(ec); U.S.C.A.Const. art. 3, § 2.—Medve- 
dieff v. Cities Service Oil Co. 35 FE. 
Supp. 999. 

A naturalized Italian subject. whose 
citizenship was revoked by royal decree 


revoking citizenshi bestowed upon 
alien Hebrews could not be considered 
as a “citizen” or “subject” of Italy 


so as to authorize removal of his ac- 
tion against American corporation to a 
federal court on ground that recogni- 
tion of royal decree opened door to 
irrational discrimination against aliens 
which was repugnant to American 
principles, since however revolting acts 
of a sovereign state may be American 
courts must recognize comity estab- 
lished by international law and leave 
solution of political questions of in- 
ternational character to those upon 
whom Constitution devolves that duty. 
Jud.Code, § 24(1) (c), 28 U.S.C.A. 
41(1) (c); U.S.C.A.Const. art. 3, § 2; 
Amend. 14,—Medvedieff v. Cities Serv- 
ice Oil Co., 85 F.Supp. 999. 


§ 127 

D.C.La. A summary proceeding 
brought by Collector of Revenue for 
the State of Louisiana to recover occu- 
pational-license or privilege taxes from 
corporation which was not a resident 
of Louisiana was not subject to remov- 
al to federal court on ground of diver- 
sity of citizenship, since the state and 
not the Collector individually was the 
“real party in interest” in the proceed- 
ing. Acts La. No. 15 of 1934, 3d Ex. 
Sess., § 41, as amended by Act No. 333 
of 1936; Acts La. No. 14 of 1935, 24a 
Ex.Sess.; Const.La.1921 art. 6, § 26, 
see Act No. 69 of 1936.—State of Lou- 
isiana v. Texas Co., 38 F.Supp. 860. 

Since the state is not a “citizen”, a 
suit in which state is a party to the 
controversy is not removable on ground 
of diverse citizenship.—State of Lou- 
isiana v. Texas Co., 38 F.Supp. 860. 

D.C.Wash. A state is not a “citizen”, 
and therefore a suit by or against a 
state cannot be removed to federal Dis- 
trict Court on ground of ‘diversity of 
citizenship”. Jud.Code, § 24, 28 U.S.C. 

. § 41.—Langlie v. United Fireman’s 
Ins, Co., 40 F.Supp. 24, 


§ 129 
D.C.Okl. The fact that plaintiff, a 
Delaware corporation, and defendan 
a ‘Texas corporation, both compli 
with Oklahoma law and qualified to do 
business therein, did not amount te a 
“consent” by each to become residents, 
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the action was, 


-of diversity of citizenship, 
eorporation would be regarded as a 


W ine af 


atk 


and therefore domiciled, in Okl 


catne 


for purposes of venue and jurisdiction — 


so as to prevent defendant from remoy- 


ing cause to federal court on ground 


of diversity of citizenship.—Rudco Oil 
& Gas Co. y. Traders & General Ins. 
Co., 37 F.Supp. Rea { 


N.J.Ch. On an application for remov- 
al of a cause to federal court on ground 
a private 


citizen of state under laws of which it 
was created, and a municipal corpora- 
tion of New Jersey would be considered 
as a citizen of New Jersey.—Woulfe v. 
Atlantic City Steel Pier Co., 20 A.2d 
45, 129 N.J.Hq. Pe 


D.C.Ill. The question of a litigant’s 
rightful status as a party in an action 
at law for purpose of determining the 
right of removal of the action from 
state to federal court is to be deter- 
mined by the law of the state-—Ford v. 
Adkins, 39 F.Supp. 472. 


§ 145 
D.C.Wash. All the defendants must 


be citizens of different states from all © 


the plaintiffs to constitute a ‘‘diversity 
of citizenship’, authorizing removal of 
a cause from state court to federal Dis- 
trict Court. Jud.Code, § 24, 28 U.S.C.A. 
§ 41.—Langlie v. United Fireman’s Ins. 
Co., 40 F.Supp. 24, 
§ 146 

D.C.Mo. A case may be removed 
from a state to a federal court because 
of diversity of citizenship or because 
of existence of a federal question. 
Jud.Code § 28, 28 U.S.C.A. § 71.—Stew- 
art v. Hickman, 36 F.Supp. 861. 


§ 147 

N.J.Ch. Where decree was sought by 
residents of state against municipality, 
as trustee of legal title to land, and a 
nonresident corporation, to restrain al- 
leged violations of covenants contained 
in trust deed resulting from a violation 
by municipality of its trust and a viola- 
tion of covenants by municipality and 
nonresident corporation, municipality 
was properly made a defendant, and 
fact that municipality was invited to 
join in bill as complainant, which in- 
vitation was declined, did not require 
Chancery Court to regard municipality 
as a party complainant for purpose of 
determining nonresident corporation’s 
petition for removal of cause to federal 
court on ground of “diversity of citizen- 
ship”.—Woulfe v. Atlantic City Steel 
Pier Co., 20 A.2d 45, 129 N.J.Hq. 510. 

In removal proceedings, actual con- 
troversies must be. ascertained and 
court may disregard particular position 
assigned to parties by draftsman of bill 
of complaint.—Woulfe v. Atlantic City 
pe Pier Co., 20 A.2d 45, 129 N.J.Eq. 


Where decree was sought by resi- 
dents of state against municipality, as 
trustee of legal title to land, and a non- 
resident corporation, to restrain alleged 
violations of covenants contained in 
trust deed resulting from a violation 
by municipality of its trust and a viola- 
tion of covenants by municipality and 


nonresident corporation, fact that pres-. 


ence of municipality as a defendant in 
suit would prevent removal of cause to 
federal court on ground of diversity of 
citizenship was not alone sufficient to 
move Chancery Court to regard munici- 
pality as a complainant rather than a 
defendant, especially where allegations 
of bill imported a conspiracy between 
municipality and nonresident corpora- 
tion to violate an injunctive decree of 
Chancery Court as well as to violate 
covenants in instrument creating trust. 
—Woulfe v. Atlantic City Steel Pier 
Co., 20 A.2d 45, see iting: 510. 


D.C Ml. In determining jurisdiction 
and the right of removal of causes, in- 
dispensable parties only are considered 
and court in ascertaining whether con- 
troversy upon which application for 
removal is based is wholly between 
citizens of different states will disre- 
gard the citizenship of all parties who 
are dispensable.—Ford v. Adkins, 39 F. 
Supp. 472, 

In action by grantor. and others 
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ainst grantee and grantee’s succes- 
sors in interest to quiet title and to re- 
form warranty deed, the grantee who 


_ was no longer the owner of any of the 
property involved was not an “indis- 


pensable party’ and he was to be ig- 
nored in determining whether the cause 
was removable from state to federal 
court.—Ford v. Adkins, 39 F.Suppe 472. 

Whether parties are indispensable 
and therefore to be considered in de- 
termining whether cause is removable 
from state to federal court must be de- 
termined by federal court according to 
federal rules rather than state rules 
Since the question of jurisdiction is one 
which the federal courts must deter- 
mine for themselves.—Ford v. Adkins, 
39 F.Supp. 472. 

D.C.Wash. An “indispensable party”, 
as regards remoyability of cause of ac- 
tion on ground of diversity of citizen- 
ship, means one who has such an in- 
terest in the subject matter of the con- 
troversy that a final decree cannot be 
rendered between the other parties to 
the suit without radically affecting his 
interest. Jud.Code, § 24, 28 U.S.C.A. § 
41.—Langlie v. United Fireman’s Ins. 
Co., 40 F.Supp. 24. 

Where Washington Toll Bridge Au- 
thority brought action under Uniform 
Declaratory Judgments Act against 22 
insurance companies, two of which were 
residents of state of Washington, to de- 
termine rights under insurance policies 
insuring toll bridge, which policies were 
written by insurance companies agree- 


ing together to underwrite $5,200,000 


insurance on bridge by several policies, 
all identical in form, each company 
writing amount noted in respective poli- 
cies, all insurance companies were “‘in- 
dispensable parties” to action, and is- 
sue was inseparable, and hence action 
could not be removed to federal Dis- 
trict Court on ground of “diversity of 
citizenship” on motion of insurance 
companies not residents of state of 
Washington. Jud.Code, § 24, 28 U.S.C. 
A. § 41; Rem.Rev.Stat.Wash. §§ (hike k 
to 784—16, 784—11, 784—12.—Langlie 
NE Sie Fireman’s Ins. Co., 40 F.Supp. 


§ 168 

D.C.Ark. In action for injuries to pe- 
destrian who stepped into depression in 
street where a pipe had been laid by 
nonresident gas company, a_ resident 
pipe line company, which owned no 
mains in city and which sold gas to the 
gas company was fraudulently joined 
as a defendant for purpose of preclud- 
ing removal of cause to federal court, 
where pipe line company had no inter- 
est in or connection with gas main up- 
on which gas company’s employees had 
been working and proof showed that 
stockholders of gas company and pipe 
line company were separate groups.— 
Hoge v. Fort Smith Gas Co., 37 F.Supp. 
ral 


In action for injuries to pedestrian 
who stepped into depression in street 
where nonresident gas company’s em- 
ployees had laid a pipe, gas company’s 
construction and maintenance resident 
foreman was not fraudulently joined as 
a defendant for purpose of precluding 
removal of cause to federal court, not- 
withstanding he took no part in actual 
digging of hole in pavement and mere- 
ly directed members of crew to dig a 
hole at the point of depression, where 
he was in charge of the workmen at 
time as foreman and was on the ground 
giving them some instructions.—Hoge 
vy. Fort Smith Gas Co., 37 F.Supp. 71. 

D.C.Mo. A plaintiff may join a resi- 
dent with a nonresident defendant in 
good faith, even though the facts might 
subsequently show nonliability of the 
resident defendant or plaintiff’s inabili- 
ty to recover against such resident. de- 
fendant, but plaintiff’s good faith may 
be challenged if the facts with re- 
spect to the relationship of the resi- 
dent defendant are palpable and con- 
clusively show nonliability.—Lee v. 
Ford Motor Co., 38 # Supp: 852. 
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D.C.Mo. Where defendants manifest- 
ly not jointly liable are nevertheless 
joined, it may reasonably be presumed 
that the act of joinder was not an act 


Cee fact 
OF 
of “good faith,” but was done for some 


ulterior purpose.—Lee v. Ford Motor 
Co., 38 F.Supp. 852. | 


If there is any doubt whether the al- 


legations with respect to the resident 
defendant are false, as when that ques- 
tion depends upon the credibility of 
witnesses and the weight of the evi- 
dence, the joinder is not “fraudulent.” 
fc v. Ford Motor Co., 38 F.Supp. 

D.C.Pa. In action by association of 
performing artists against foreign radio 
broadcasting company to restrain use 
of phonograph records embodying ren- 
ditions, interpretations, and perform- 
ances of any members of plaintiff for 
radio broadcast or other commercial use 
without the consent or permission of 
the plaintiff, a joinder of advertisers 
who were residents of the state with 
foreign broadcasting company on 
ground of joint liability was without 
colorable grounds and motion to re- 
mand cause to state court would be de- 
nied.—National Ass’n_ of _ Performing 
Artists v. Wm. Penn. Broadcasting Co., 
88 F.Supp. 531. 

D.C.S.C, A civil action at law or in 
equity Veisaaetis a 5 a controversy be- 
tween citizens of different states and 
involving the requisite jurisdictional 
amount may be removed from a state 
court to a federal District Court by the 
defendant if not a resident of the state 
in which the action is brought, and 
that right of removal cannot be defeat- 
ed by a fraudulent joinder of a resi- 
dent defendant having no real connec- 
tion with the controversy.—Good vy. 
Hartford Accident & Indemnity Co., 39 
F.Supp. 475. f 

In insured’s action against nonresi- 
dent insurers and their resident agent 
to recover damages for conspiring to 
induce insured to withdraw any claims 
he had under automobile accident and 
disability policies at a time when he 
was in ill health, where it appeared 
that agent’s representative made an en- 
gagement with insured for insurers’ 
representatives to see him about insur- 
ance claims and that agent’s represent- 
ative had sold and delivered policies to 
insured and collected premiums there- 
for, it could not be said that joinder of 
resident agent as a defendant was a 
fraudulent device to prevent removal of 
cause from a state to a federal District 
Court.—Good v. Hartford Accident & In- 
demnity Co., 39 F.Supp. 475. 


8 1741, ; 
D.C.Mo. Where state court action 
was brought by resident plaintiff 


against resident defendant for $5,000 
for alleged wrongful attempts to col- 
lect a debt which was not that of 
plaintiff, and subsequently a nonresi- 
dent corporation replaced the original 
defendant on motion of plaintiff who 
sought to charge corporation on 
ground that it had assumed liabilities 
of original defendant, the case was 
removable to federal court on motion 
of the corporation, since corporation 
was not a “substitute defendant’? and 
did not voluntarily enter the litigation, 
and the action against it was an ‘‘ex 
contractu” as distinguished from “ex 
delicto” action brought against the 
original defendant. Jud.Code §§ 24, 28, 
28 U.S.C.A. §§ , T1—MeCann  v. 
Bentley Stores Corporation, 34 F.Supp. 
231. 


§ 175 

N.J. In action by New Jersey cor- 
poration against a railroad company, a 
foreign corporation, and individual, a 
resident of New Jersey, for damages 
from loss of property by fire, where 
eause of action as pleaded was, in ab- 
sence of fraudulent joinder, nonremov- 
able on face of complaint and individu- 
al’s motion, at end of New Jersey cor- 
poration’s case, for nonsuit as to indi- 
vidual was granted over objection of 
New Jersey corporation, denial of sub- 
sequent motion by railroad company 
for removal of case from state to fed- 
eral court was proper. Jud.Code § 29, 
28 U.S.C.A. § 72.—Beaver Dam _ Cran- 
berry Co. v. Pennsylvania R. Co., 15 
A.2d 6138, 125 N.J.L. 369. 

The right to remove a cause from 
state to federal court is not revived 
when there is a nonsuit or direction of 


and nonresident defendant stands alone 


hy wie Mack 
| § 180 
verdict in favor of resident defendant 


unless nonsuit or direction was ren- — 
dered upon plaintiff's consent. Jud, — 
Code § 29, 28 U.S.C.A. 12:— Beaver 15 
Dam Cranberry Co. v. Pennsylvania R. 
Co., 15 A'2d 613, 125 NJ.L. 369. | 

A ruling on merits in favor of resi- 
dent defendant. does not ipso facto 
render a cause removable from state to — 
federal court.—Beaver Dam Cranberry | 
Co. v. Pennsylvania R. Co., 15 A.2d 613, 
125 N.J.L. 369. ip Ee 
A dismissal as to resident defendant. 


Where a _ plaintiff, in good faith, 
brings a joint action against two or 
more defendants, one of whom is a ~ 
resident in state where action is insti- us 
tuted, a nonsuit or directed verdict as — 
to resident. defendant over objection of 


after 
was granted over objection of New Jer. 
sey corporation, record did not support 

averment in petition that New Jersey — 
corporation improperly joined individu- | 
al as a defendant to avoid removal of — 


cause to federal court and that New 
Jersey corporation consented to entry 
of Judgment of nonsuit as to individua 
at conclusion of New Jersey corpora- 
tion’s case.—Beaver Dam Cranberry C 
v. Pennsylvania R. Co., 15 A.2d 613, 
125 N.J.L. 369. : Fay: 
§ 178 ‘ec 
N.J. A case wherein the cause of ac- 
tion as pleaded is, in absence of fraudu. 
lent joinder, nonremovable on face of 


required to answer complaint, subse- 
quently become removable by amend- 
ment to complaint or other action 
which would make the case one of com- 
plete diversity of citizenship between i 
parties, assuming that requisite juris- 
dictional amount is involved. Jud.Code 
§ 29, 28 U.S.C.A. § 72.—Beaver Dam 
Cranberry Co. v. Pennsylvania R. Co. 
15, A.2d 61351255 Nd. 83695 ie + 
§ 180 ; 

€.C.A.Okl. Unless petition filed in 
Oklahoma district court by minority 
stockholders, who were citizens of Iowa, 
against corporation, which was a citizen — 
of Delaware, and individual defendants 
set up a separable controversy between 
minority stockholders and corporation, 
the action was not removable to federal 
district court under statute where in- 
dividual defendants were residents of 
Oklahoma. Jud.Code, § 28, 28 U.S.C.A, — 
§ 71.—Lopata v. Handler, 121 F.2d 938, 
dismissing appeal 37 F.Supp. 871. 19 

D.C.Ky. Where plaintiff, a Kentucky 
resident, brought action against min- 
ing company, also a Kentucky resident, 
on an employment contract, for salary, 
expenses and liabilities incurred in be- 
half of company, for enforcement 
against the company of lien on land al- 
legedly created by instrument executed 
by company, and for enforcement of the 
lien against a nonresident stockholder 
who had signed a separate statement 
reciting that she was owner of fee-sim- 
ple title to mining land and agreed to 
abide by the terms of the instrument 
which allegedly created the lien, a 
“separable controversy” existed _be- 
tween the plaintiff and the nonresident 
stockholder which authorized removal 
of the cause to the federal court. Jud. 
Code § 28, 28 U.S.C.A. § 71.—Holm y. 
Hickory Cane Mining Co., 36 F.Supp. 
441. 

D.C.Ky. Where action was removed 
to federal court because of existence of 
a separable controversy between plain- 


F,§ 1180 


tiff and a nonresident defendant, the 
whole action was removed. Jud.Code 

§ 28, 28 U.S.C.A. § 71.—Holm v. Hick- 
ory Cane Mining Co., 36 F.Supp. 441. 
D.C.Mo. Where a separable contro- 
versy was involved in second count of 
petition, nonresident defendant had 
right to remove entire cause from state 
court to federal District Court.—Oblak 


~~ v, Armour & Co., 1 F.R.D. 648. 

ay) _ D.C.N.Y. As regards right to remove 
ie cause from state court to federal court, 
mg the controversy in suit is the one which 


not one that 


les, 37 F.Supp. 881. 
n suit which is not remov- 


as a whole, because not wholly between 
-- eitizens of different states, may have 
within it a “separable controversy” 
that is wholly between citizens of dif- 
ferent states, and defendants in such 
separable controversy can exercise the 
right of removal, in which event the 
entire suit will be removed.—C. I. T. 
- Corporation v. Ambrose, 36 F.Supp. 


§ 181 } 
C.C.A.Tex. A Delaware corporation 
which brought action in Texas state 
court for over $3,000 on an open ac- 
- count did not become entitled to re- 
move cause to federal court because 
a set-off or counterclaim was asserted 
against it_by resident defendants, since 
-~—s right to remove is given only to a non- 
resident defendant who has not volun- 
 tarily submitted himself to jurisdiction 
‘of the state court. Jud.Code § 28, 28 
 +U.S.C.A. § 71.—Sheets v. Shamrock Oil 
.& Gas Corporation, 115 F.2d 880. 
Where procedural statute fixed no 
- time within which a plaintiff or cross- 
defendant might petition to remove, 
and indicated that exercise of such 
right by plaintiffs and cross-defend- 
- ants was not within legislative contem- 
_ plation, court would not ascribe to 
Congress an implied intention to’ ac- 
_ eord right of removal to cross-defend- 
ants. Jud.Code §§ 28, 29, 28 U.S.C.A. 
— «-§§ 71, 72.—Sheets v. Shamrock Oil & 
Gas Corporation, 115 F.2d 880. 
 p.c.La. A petition charging two de- 
 fendants in one civil action with one 
slander of title of the same land, and 
' praying for a judgment in the singular 
though against both defendants, pre- 
sented a ‘‘joint cause of action” and not 
a “separable controversy’, and each de- 
_ fendant was an “indispensable party”, 
even though the word ‘joint’ was not 
used in the petition, and hence the fail- 
ure of one defendant to make timely ap- 
lication for removal of action from a 
ouisiana to a federal court; causing 
him to lose his right of removal, sub- 
jected the other defendant to the same 
disability. Code Prac.La, art. 180; 
Jud.Code, § 29, 28 U.S.C.A. § 72.— 
Zeagler v. Hunt, 38 F.Supp. 68. 


D.C.N.Y. Where complaint in stock- 
holders’ derivative action, alleged con- 
spiracy between individual defendants 
a majority of whom were citizens of 
New York and corporate defendants 
which were foreign corporations, to de- 
fraud corporation on behalf of which 

. the action was brought and to loot it 
of its assets, and alleged that all de- 
fendants actively participated in the 
conspiracy, complaint did not state a 
“separable controversy” as to either of 
the foreign corporations and they were 
not entitled to a removal from state 
court to federal court, Jud.Code § 28, 
28 U.S.C.A. 71.—Lissauer y, Bertles, 

Minor LY .supp., 8381. 


_ + D.C.N.Y. An action by New York 
resident to recover under insurance 
policy subscribed by 16 insurance com- 
' panies separately, which included 
claims against three nonresident in- 
surers for amounts exceeding $3,000 
each, was “separable” as to the three 
insurers, and the federal court had 
jurisdiction of the action as to them.— 
Henjes vy. Altna Ins. Co., 39 F.Supp. 
D.C.Pa. 


That a so-called “petition 
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-supplemental” in state court bore the 


same court and term number as the 
original petition did not make the two 
actions a single one so as to preclude 
removal to federal court of matter cov- 
ered by the ‘petition supplemental’ in 
view of established practice in state 
courts to assign the same court and 
term number even to a new suit if it 
relates to or grows out of an existing 
action. Jud.Code, § 28, 28 U.S.C.A. 

71.—Conners v. Federal Deposit Ins. 
Corporation, 39 F.Supp. 812. Hal 

D.C.Pa, A plaintiff cannot by joining 
several causes of action under state 
statutes or state court rules, ‘“estop” 
defendant from removing an action to 
federal court. Jud.Code, § 28, 28 U.S. 
OLA 71.—Conners v. Federal Deposit 
Ins. Corporation, 39 F.Supp. 812 

Where substituted trustees of mort- 
gage certificate pool instituted proceed- 
ing in state court to determine owners 
of interest in pool, amount of each 
participant and priorities or subordina- 
tions among participants, and the Fed- 
eral Deposit Insurance Corporation 
sought to share in‘smoney and property 
held by the trustees, a supplemental 
petition which sought recovery or res- 
titution of distributions already paid 
to the corporation under alleged mis- 
take of law was a “separate” and ‘“‘dis- 
tinct action’ against the corporation 
and hence was removable to federal 
court. Jud.Code, § 28, 28 U.S.C.A. § 71. 
—Conners v. Federal Deposit Ins. Cor- 
poration, 39 F.Supp. 812. 

That Federal Deposit Insurance Cor- 
poration submitted: to jurisdiction of 
state court the issue of corporation’s 
right to future dividends out of mort- 
gage certificate pool did not ,prevent 
corporation from removing to federal 
court the action against corporation to 
recover past dividends already received 
where corporation took prompt action 
as soon as new issue was_ presented. 
Jud.Code, § 28, 28 U.S.C.A. § 71.—Con- 
ners v. Federal Deposit Ins. Corpora- 
tion, 89 F.Supp. 812. 

D.C.S.C. Counterclaims may furnish 
ground of removal to federal court, al- 
though case stated in complaint is not 
within jurisdiction of federal court.— 
C. I. T. Corporation v. Ambrose, 36 F. 
Supp. 311. 

A cause of action set forth in coun- 
terclaims by resident defendant only 
against nonresident plaintiff was in 
law and in fact a “‘separable controver- 
sy” removable to federal court.—C. I. 
eet apes vy. Ambrose, 36 F.Supp. 
311, 


D.C.S.C. A petitioner to be entitled 
to remove a cause as involving a ‘‘sep- 
arable controversy” must show that 
the plaintiff hag a separate cause of 
action against it, and that two or more 
causes of action are united in the com- 
plaint.—Good v. Hartford Accident & 
Indemnity Co., 39 F.Supp. 475. 

D.O.8.C. Insured’s action charging 
nonresident insurers and their resident 
agent with an unlawful conspiracy to 
induce insured to withdraw any claims 
he had against insurers under auto- 
mobile accident and disability policies 
when he was in ill health was an ac- 
tion “ex delicto’, even though com- 
plaint referred to the contracts of in- 
surance, where that reference was only 
easual, and complaint did not purport 
to allege a cause of action for breach 
of contract, and hence the action was 
not removable from a state to a federal 
District Court as involving a “separable 
controversy.”—Good v. Hartford Acci- 
dent & Indemnity Co., 39 F.Supp. 475, 

N.J.Ch, In removal proceedings, sev- 
erability of a controversy exists only 
where there is a separate and distinct 
cause of action, on which a separate 
and distinct suit might have been 
brought and complete relief afforded as 
to such cause of action, .with all the 
parties on one side of that controversy 
citizens of different states from those 
on the other side.—Woulfe v. Atlantic 
City Steel Pier Co., 20 A.2d 45, 129 
N.J.Eq. 510... 

Where subject matter of suit cannot 
be justly and equitably, completely, and 
finally determined, without presence of 
all those originally made parties to 
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suit, severability of controversy for 
purpose of removal of cause to federal — 
court does not exist.—Woulfe v. Atlan-_ 
tic City Steel Pier Co., 20 A.2d 45, 129 


N.J.Eq. 510 
N.J.Ch. In removal proceedings, test 
of separability is the cause of action 
stated by complainant, and a defendant 
hasgno right to state that an action 
fi be several which a complainant 
elects to make joint.—Woulfe v. Atlan- 
tie City Steel Pier Co., 20 A.2d 45, 
129 N.J.Eq. 510. 


82 

D.C.Ark. The allegations of com- 
plaint. are controlling on question of 
separable controversy as basis for re- 
moval of cause to federal court.—Hoge 
v. Fort Smith Gas Co., 37 F.Supp. 71. 

In action against nonresident gas 
company and resident employee for in- 
juries to pedestrian who fell in depres- 
sion in street in city in Arkansas 
where gas company’s employees had 
laid a pipe, allegations charging negli- 
gence of employee with reference to 
failure to inspect did not constitute a 
“separable controversy” so as to au- 
thorize removal of cause to federal court 
on ground that allegations charged a 
breach of obligation to the company 
and not to pedestrian, where allegation 
relative to inspection was with refer- 
ence to a dangerous condition left by 
the employee, which two acts concurred 
to bring about the injuries—Hoge vy. 
Fort Smith Gas Co., 37 F.Supp. 71. 


D.C.La. The question whether a 
slander of title action presented a sepa- 
rate controversy as between plaintiff 
and each of the two defendants, so that 
cause was removable from a Louisiana 
to a federal court, even though one 
defendant had lost the right of removal 
by failing to make timely application 
therefor, was required to be decided 
from examination of the petition itself, 
to the exclusion of the language in the 
removal pleas and briefs tending to add 
to or enlarge the actual content of the 
petition. Code Prac.La. art. 180; Jud. 
Code, § 29, 28 U.S.C.A. § 72.—Zeagler 
v. Hunt, 38 F.Supp. 68. 


D.C.N.Y. The existence of a separa- 
ble controversy entitling one of defend- 
ants to remove cause to federal court 
was question to be determined upon 
state of pleadings at time of removal, 
which were to be taken as true. Jud. 
Code § 28, 28 U.S.C.A. § 71.—Kuhn vy. 
Pacific Mut. Life Ins. Co. of California, 
87 F.Supp. 100. 


A complaint setting forth insured’s 
right to recover disability benefits from 
nonresident insurer which issued policy 
and alleging that upon insolvency of 
that insurer its business and assets 
were transferred to a second. nonresi- 
dent insurer which specifically agreed 
to reinsure policy liabilities of first in- 
surer, and that second insurer breached 
its assumption contract, set forth a 
“separable controversy” entitling the 
second insurer to remove cause to fed- 
eral court. Jud.Code § 28, 28 U.S.C.A. 
§ 71.—Kuhn y. Pacific Mut. Life Ins. 
Co. of California, 37 F.Supp. 100. 


Ga.App. Whether case was remova- 
ble to the federal court was required 
to be determined from allegations of 
petition.—Belt v. Western Union Tele- 
graph Co., 11 8.0.2d 509. 


N.J.Ch, A bill of complaint which 
alleged that sales of commodities had 
been and were to be made on New 
Jersey property of a nonresident de- 
fendant as result of issuance of a mer- 
cantile license by defendant resident 
municipality, in violation of its trust 
duty, and in violation of covenants in 
such trust deed and of an injunctive 
decree of Chancery Court, did not state 
a separable cause of action, so as to 
require granting of nonresident defend- 
ant’s dee te for removal of cause to 
federal court.—Woulfe v. Atlantic City 
Rie Pier Co., 20 A.2d 45, 129 N.J.Eq. 


N.C. Upon a motion to remove a 
cause from state to federal court on 
ground of diversity of citizenship and 
separability of the action, the test of 
separability lies in the complaint and 
statement of action therein found.— 


i # wey + Wee acne bs 
_ Lackey y. Southern Ry. Co., 13 8.H.2d 
; 334, 219 INC. V9 bees : : 

_ In action under Federal Employers’ 
‘Liability Act by brakeman against rail- 
road, wherein another company was 
made a party defendant on motion of 
defendant railroad both under statute 
as a joint tort-feasor, and by reason 
of a contract of indemnity, and it ap- 
peared that no cause of action had ac- 
cerued against the additional defendant 
by virtue of the indemnity contract, 
additional defendant was not entitled 
to have cause removed to federal court, 
Since question as to nature of contro- 
versy and whether there was a sepa- 
rable controversy so as to authorize re- 
moval of cause to federal court would 
be determined by complaint. C.S. § 
618, as amended ty Pub.Laws 1929, ec. 
68; Kederal Employers’ eS Act, 
45 U.S.C.A. §§ 51-59.—Lackey v. South- 
ern Ry. Co., 13 S.E.2d 234, 219 N.C. 


195. 
§ 186 

C.C.A.Cal. Where death action was 
brought by California residents in Cal- 
ifornia court against railroad, a Kan- 
sas corporation, and against individu- 
als who were residents of California 
and tort charged was based on joint 
negligence, federal district court to 
which the action was removed on _peti- 
tion of the railroad was without juris- 
diction and should have remanded the 
action to state court since there was 
no “separable controversy” or ‘“sever- 
able cause of action’ against the rail- 
road, and upon the failure of the fed- 
eral district court to do so the case 
must be reversed and remanded to the 
federal district court with instructions 
to remand to the state court unless the 
plaintiffs below dismiss the cause as to 
California defendants, which dismissal 
will entitle the plaintiffs to a new trial. 
—Atchison, T. & S. F. Ry. Co. v. Fran- 
com, 118 F.2d 712. 

D.C.Cal. Action against nonresident 
corporation and two of its resident em- 
ployees whose negligence caused death 
of plaintiff’s minor son did not involve 
a “separable controversy” authorizing 
removal from state court.—Morris Vv. 
pasate T. & 8S. F. Ry. Co., 35 F.Supp. 


D.C.Ky. In tort action against truck 
owner, truck driver and operators of 
truck under lease contract, all of whom 
were nonresidents, for damages sus- 
tained in automobile accident, no ‘‘sep- 
arable controversy”' exists between 
plaintiff and any of such defendants 
within rule that all defendants must 
join in petition for removal from state 
to federal court if no separable contro- 
versy exists between the plaintiff and 
any of the defendants.—Morris v. Argo- 
Collier Truck Line, 39 F.Supp. 602. 


D.C.N.Y. Where bill of complaint 
brought in New York court by citizen 
of New York against citizen of New 
York and three citizens of Massa- 
chusetts alleged participation of all 
four defendants in a common scheme to 
defraud plaintiff out of her share of 
proceeds received by Massachusetts de- 
fendants for an invention, which share 
plaintiff was allegedly entitled to under 
contract by which plaintiff and, New 
York defendant agreed to take care 
of legal matters in connection with in- 
vention, bill stated a cause of action in 
tort in which all four defendants were 
“necessary parties,” and hence cause 
was not separable, so as to authorize 
removal to federal District Court on 
motion of one of Massachusetts defend- 
ants. Jud.Code § 28, 28 U.S.C.A. § 71. 
—Hennock v. Silver, 34 F.Supp. 894. 

Ga.App. In action against resident 
defendant who was mayor of city and 
agent for nonresident telegraph com- 
pany and against the company for 
damage to roof of plaintiff’s building 
allegedly caused by company’s em- 
ployees while running guy wire over 
the building at request of resident 
defendant, and without plaintiff’s per- 
mission, and for injuries sustained by 
plaintiff when she was tripped by the 
wire which was attached to ground on 
plaintiff’s lot, allegations regarding 
damage to roof did not present “sepa- 
rable controversy’ between plaintiff 
and nonresident company so as to au- 


thorize removal to federal court, since 


under the allegations the company and 
the resident defendant were 
trespassers’”” who could be sued _ joint- 
ly. Code 1933, §§ 105-1207, 105-1401, 
105-2011; Jud.Code § 28, 28 U.S.C.A. 
§ 71.—Belt v. Western Union Telegraph 
Co., 11 S.B.2d 509. 

N.J. Where complaint, in action by 
New Jersey corporation against rail- 
road company, which was a foreign 
eorporation, and individual, who was 
resident of New Jersey, for damages 
caused by fire, showed that individual 
was joined as a defendant on aver- 
ment that he was employed by com- 
pany to supervise work of railroad em- 
ployees who were burning underbrush 
on railroad land, and complaint alleged 
joint negligence of railroad and in- 
dividual, cause of action as pleaded 
was, in absence of fraudulent joinder, 
nonremovable on face of complaint.— 
Beaver Dam Cranberry Co. v. Pennsyl- 
pane R. Co., 15 A.2d 613, 125 N.J.L. 


§ 188 
D.C.La. Where Louisiana corpora- 
tion filed suit against corporation of 
same state to annul assignment of in- 
terest in mineral lease and against non- 
residents to annul transfers to them 
of interests in mineral lease made by 


defendant corporation, a “separable 
controversy” did not exist between 
Louisiana corporation and _  nonresi- 


dents which would entitle nonresidents 
to have cause which involved more than 
$3,000 transferred to Federal District 
Court, since defendant Louisiana cor- 
poration was an “indispensable party” 
to the action.—Iberia Petroleum Corpo- 
ration v. Acadian Production Corpora- 
tion of Louisiana, won ee 995. 


U.S.Tex. Where citizen.of Texas and 
defendant in Texas court set out, by 
way of counterclaim or _ cross-action, 
against noncitizen plaintiff a cause of 
action for damages in excess of $3,000 
for breach of contract which was sep- 
arate and distinct from the alleged in- 
debtedness sued upon by the nonciti- 
zen plaintiff, the plaintiff was not en- 
titled to remove the cause from the 
state court to federal court and the 
amount of plaintiff's demand in the 
state court was immaterial, since the 
plaintiff was not a “defendant”? within 
statute authorizing removal only by 
defendant. Jud.Code § 28, 28 U.S.C.A. 
§ 71.—Shamrock Oil & Gas Corpora- 
tion v. Sheets, 61 S.Ct. 868, 313 U.S. 
100, 85 L.Ed. —, affirming Sheets v. 
Shamrock Oil & Gas Corporation, 115 
F.2d 880, certiorari granted Shamrock 
Oil & Gas Corporation y. Sheets, 61 S. 
Ci (20 es12-ULs, ee L.Ed. —. 


D.C.La. Where a defendant loses the 
right to remove a cause from a state to 
a federal court by failing to make time- 
ly application, the other defendants are 
subject to the same disability in the ab- 
sence of a separable controversy. Jud. 
Code, § 29, 28 U.S.C.A. § 72.—Zeagler 
v. Hunt, 38 I.Supp. 68. 

D.C.W.Va. he removal statute is 
not “mandatory” or jurisdictional in 
the sense that the time within which to 
plead may not be waived by the parties 
or extended by the court. Jud.Code §§ 
29, 37, 28 U.S.C.A. §§ 72, 80.—Ciccarel- 
lo v. Jos. Schlitz Brewing Co., 1 F.R.D. 
491 


N.J.Sup. Ordinarily, the arrival of 
time for entry of judgment by default 
terminates right to remove cause from 
state to federal courts, and plaintiff’s 
failure to enter judgment does not 
serve to extend time for exercising 
right of removal. Jud.Code §§ 28, 29, 
28 U.S.C.A. §§ 71, 72.—Brooks-Wright, 
Inec., v. Maryland Casualty Co., 17 A.2d 
61, 126 N.J.L. 32. ° 

, § 206 

D.C.La. The statute requiring a peti- 
tion to remove a cause from a state to a 
federal court to be filed before the ex- 
piration of the time within which the 
defendant is required to answer or to 
plead to the petition in the state court 
is mandatory and is strictly applied. 
Jud.Code, § 29, 28 US.C.A. § 72.— 
Zeagler v. Hunt, 38 F.Supp. 68. 

D.C.Va. Under the removal statute 
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permitting removal up until the time 
the defendant is required by the laws 


‘of the state or the “rule of the state — 


court” to answer or plead, the rule re- 

ferred to is a rule of general application — 

to courts of the state and not a special 
rule or order of a particular court or © 
in a particular case. Jud.Code § 29, 28 
U.S.C.A. § 72.—Bolling v. Merchants & 
Business Mens Mut, Fire Ins. Co., 39 F. _ 

Supp. 625. if 
The interpretation placed on the Vir- 
ginia notice of motion statute by the ~ 
highest court of the state as authorizing __ 
the court on maturity of notice to fix ~ 
the time when defendant is required to _ 
plead and making that requirement 
binding is of general application and 
is the “law of the state’ within the — 
removal statute permitting removal.up | 
until the time the defendant is required 
by the laws of the state to answer or 
plead, the same as if it were embodied | 
in the language of the Virginia statute. 
Code Va.1919, § 6046, as amended by 
Acts 1928, c. 121; Jud.Code § 29, 23 
U.S.C.A. § 72.—Bolling v. Merchants & — 
Business Mens Mut. Fire Ins. Co., 39 F. ei 
Supp. 625. Zi : ae 
Par 
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Where defendant in an action insti- — 
tuted under the Virginia notice of mo- 
tion statute was directed by court or-  — 
der to plead not later than May 3, 1941, 
and defendant did not file statement of 
grounds of defense on that date, de- 
fendant’s right to plead expired on May ~ 
3, 1941, under Virginia law, and its — 
petition for removal filed on May 5, 
1941, was filed too late under removal 
statute permitting removal up until 
time defendant is required by the laws 
of the state or the rule of the state 
court to answer or plead. Code Va. 
1919, § 6046, as amended by Acts 1928, 
ce, 121; Jud.Code § 29, 28 U:S.C.A. §) — 
72.—Bolling vy. Merchants & Business 
es Mut. Fire Ins. Co., 39 F.Supp. — 

D.C.W.Va. 


Where action of assump- 
sit was removed from West Virginia 
court to Federal District Court and a © ‘ 
default judgment would require an in- ~ 
quiry of damages, the time afforded 
defendant within which to plead _de- ~ 
pended on West Virginia law. Fad. 
Code §§ 29, 37, 28 U.S.C.A. §§ 72, 80— 
Ciccarello v. Jos. Schlitz Brewing Co, — 
1 F.R.D. 491. 77") tae 
N.J.Sup. A petition for removal of — 
case from state to federal courts for 
diversity of citizenship under federal 
statute, presented after filing of an 
affidavit of merits in accordance with 
demand made pursuant to Supreme 
Court Rule and also after expiration 
of period limited therefor but before 
formal answer and within the term ap- 3 
pointed for pleading, is not timely un- 
der federal statute. Rules of Supreme 
Court, rule 77, NiJ.S.A. tits (2325 Sud: 
Code §§ 28, 29, 28 U.S.C.A. §§ 71, 72.— 
Brooks-Wright, Ine., v. Maryland Cas- 
ualty.\Co., 17, A.2d'51, 126 Nid. Lyes2s 
Under federal statute providing that 
petition for removal of causes from 
state to federal courts may be filed at 
the time or any time before defendant ‘ 
is required by laws of the state or rule 
of state court in which suit is brought 
to “answer or plead’ to declaration 
or complaint of plaintiff, quoted phrase « 
is not used in a strictly technical sense. 
Jud.Code § 29, 28 LS. CA as 
Brooks-Wright, Inec., v. Maryland Casu- 
alty 'Co., (17 A.2d 51, 126° N.J.EL 32% 
N.J.Sup. The filing of an affidavit of 
merits is an ‘‘answer’ within federal 
statute that petition for removal of 
cause from state to federal courts may 
be filed at the time or any time before 
defendant is required by laws of state 
or rule of state court in which suit is 
brought to answer or plead to declara- 
tion or complaint of plaintiff. Rules 
of Supreme Court, rule 77, N.J.S.A. tit. 
2; Jud.Code § 29, 28 U.S.C.A. § 72.— 
Brooks-Wright, Inc., v. Maryland Cas- 
ualty Co., 17 A.2d 51, 126 N.J.L. 32. 
Pa.Com.Pl. Application to remove a 
cause from the state court to the fed- 
eral court will be denied where the ac- 
tion was instituted on February 25, 
service made on March 7, no affidayit 
of defense filed and the case listed for 
trial at the next term of court which 
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made.—Serfass v. Martz Coach Co., 3 
Monroe L.R. 66. 
The petition for the removal of a 
case from the state court to the federal 
court should be filed before the time 
expires within which defendant is re- 
quired to file an affidavit of defense.— 
- Serfass vy. Martz Coach Co., 3 Monroe 


LR 
§ 207 

N.J.Sup. In absence of an agreement 
or waiver or circumstances creating an 
estoppel, an extension of time to an- 
- swer, by rule of court or stipulation 
of parties before occurrence of default, 
made or entered after a default en- 
titling plaintiff to Judgment, does not 
operate to revive lost right to remove 
ease from state to federal courts. Jud. 


51, 126 N.J.L. 32. 
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‘Pa.Com.Pl, Where preliminary ob- 
ctions are filed to a bill-in equity 
uestioning plaintiff's standing to 
maintain the. action, and _ thereafter 
laintiff voluntarily files an amended 
ill to overcome this and other objec- 
- tions, adding new parties in interest as 
plaintiffs and stating a new cause of 
action, a petition for removal of the 
cause to the United States district 
court is seasonable, under § 29 of the 


86 Stat. at L. 1087, if filed within 20 
days after service of the amended Dill, 
for under an Ghat Equity Rule 49 
defendant has 20 days after such serv- 
ice within which to answer the aver- 
ments of the amended bill.—Philadel- 
phia Retail Jewelers Ass’n v. L. & C. 
Mayers Co. 40 D. & C. 5 
‘Oe / § 212 
- ©.C.A.Tex. Removal of cause, either 
for diversity of citizenship or because 
a federal question is involved, must be 
‘sought by all defendants except where 
there is a separable controversy wholly 
between citizens of different states. 
ud.Code § 28, 28 US.C.A. § ‘ 
Sheets v. Shamrock Oil & Gas Corpo- 
ration, 115 F.2d 880. 
D.C.N.Y. The removal of cause by 
ne of defendants brought the other 
defendant into federal court. Jud.Code 
-§ 28, 28 U.S.C.A. § 71.—Kuhn v. Pacific 
Mut. Life Ins. Co. of California, 37 
 BP.Supp. 100 > 
D.C.S.C. Where nonresident defend- 
ants’ attorney wrote letter to plaintiff’s 
_ attorney stating that defendants’ attor- 
ney represented defendants and would 
serve answer in a few days, and letter 
notifying plaintiff’s attorney that if he 
would indulge defendants’ attorney a 
few days defendants’ attorney would 
file answer or demur, defendants en- 
tered a “general appearance” within 
South Carolina circuit court rule relat- 
ing to notice of appearance or retain- 
er, and hence fact that defendant did 
not join in petition for removal from 
state to federal court of action which 
was brought against defendant and an- 
other nonresident on a joint tort ren- 
dered removal improper. South Caro- 
lina Circuit Court Rules, rule 17.— 
~ Hensley v. Green, 36 F.Supp. 671. 
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D.C.Ky. Where a state court action 

against several defendants is subject 
- to removal, all defendants who are 
necessary parties must join in removal 
proceedings, if the action presents a 
nonseparable controversy as to all of 
the defendants.—Morris v. Argo-Collier 
Truck Line, 39 F.Supp. 602. 

Under Kentucky statutes making 
Secretary of State agent of nonresident 
motorist for service of process, nonresi- 
dent truck owner and truck driver 
who did not actually receive notice of 
pendency of action were before the 
state court, and therefore were re- 
quired to join in petition of other de- 
fendants for removal to federal court 
of action for injury to property and 

, for death in automobile accident, where 
--—~—s «procedure outlined by statutes was 
: eorrectly followed. Ky.St. §§ 12-1, 12- 
2.—Morris v. Argo-Collier Truck Line, 
39 F.Supp. 602. 

; D.C.N.Y. An action cannot be re- 


begins one week after such application 
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on ground that diversity of citizenship 
exists between petitioning defendant 
and the plaintiffs, and there must be 
diversity of citizenship between all the 
plaintiffs and all the defendants, unless 
the controversy is separable as to the 
resident defendant, in which case the 
action may be removed.—Oneto v. Con- 
solidated Motor Lines, 35 F.Supp. 139. 

In negligence action* against resident 
defendant and nonresident corporate 
defendant, the fact that the resident de- 
fendant had not been served with sum- 
mong did not entitle the corporate de- 
fendant to remove the action from the 
state to the federal court.—Oneto y. 
Couneligatey Motor Lines, 35 F.Supp. 
139. 
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D.C.Ky. Under! Kentucky statutes 
making Secretary of State agent of 
nonresident motorist for service of 
process, nonresident truck owner and 
truck driver who did not actually re- 
ceive notice of pendency of action were 
before the state court, and therefore 
were required to join in -petition of 
other defendants for removal to federal 
court of action for injury to property 
and for death in automobile accident, 
where procedure outlined by statutes 
was correctly followed. Ky.St. §§ 12-1, 
12-2.—Morris vy, Argo-Collier Truck 
Line, 39 F.Supp. 602. 

Where there is a nonseparable con- 
troversy with respect to several non- 
resident defendants, and the defend- 
ants who do not join in the petition 
for removal have not been served with 
process and have not entered their ap- 
pearance in the action, the nonresident 
defendants who were not before the 
court can be disregarded and the cause 
can be removed from state to federal 
court if a petition for removal is joined 
in by all the defendants before the 
court.—Morris vy. 
Line, 39 F.Supp. ie 

3 
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U.S.Mich. Where a petitioner makes 
timely application for removal to a 
federal court and properly. objects to its 
denial by the state court, participation 
in subsequent proceedings in the state 
court is not a “waiver” of his claim 
that the cause should have been litigat- 
ed in the federal court. Jud.Code § 
28, 28 U.S.C.A, § 71.—Metropolitan Cas- 
ualty Ins. Co. v. Stevens, 61 S.Ct. 715, 
affirming Stevens v. Northway, 291 N. 
W. 211, 293 Mich. 31, certiorari grant- 
ed Metropolitan Casualty Ins. Co. of 
New York v. Stevens, 61 S.Ct. 74. 

D.C.S.C. In action against two de- 
fendants on joint tort where petition 
for removal to federal court alleges that 
both defendants are nonresidents, the 
Peados should be made on behalf of 

oth, unless one of the defendants has 
not been served with process and has 
not BP DATES Memeley, v. Green, 36 F. 
Supp. 671. 

Pa.Com.Pl. Where Reconstruction 
Finance Corporation applies for removal 
of proceedings involving injunction 
from the county court to the District 
U.S. Court, and plaintiff applying for 
injunction resists such removal on the 
ground that the District Court lacks 
jurisdiction to grant injunctive relief 
sought in his bill, and the application 
of the R. F. C. for removal of proceed- 
ings is in proper form and complies 
with the requirements of the U. S. 
statutes, a removable cause is shown 
prima facie.—Payne v. Reconstruction 
sence Corporation, 34 Luz.L.Reg.Rep. 


§ 238 
NJ. If a resident defendant is 
joined with a nonresident defendant, in 
good faith, the cause on its face is not 
removable from state to federal court, 


but, where resident defendant is fraud-. 


ulently joined, etition for removal 
should state such facts as to compel 
conclusion that resident defendant has 
been joined with nonresident defend- 
ant, who petitions for removal fraudu- 
lently and in bad faith, and such pe- 
tition cannot be supported by mere in- 
ferences or legal conclusions of pleader. 
—Beaver Dam Cranberry Co. vy. Penn- 
ee R. Co., 15 A.2d 613, 125 NJ. 
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moved from state to federal court solely. 


Argo-Collier Truck © 
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D.C.S.C. Where a resident defendant 
is joined with a nonresident defendant, 
the joinder, though fair on its face, 
may be shown by a petition for removal 
to be only a-sham or fraudulent device 
to prevent removal, but the showing 
must consist of a statement of facts 
rightly leading to that conclusion apart 
from the pleader’s deductions.—Good v. 
Hartford Accident & Indemnity Co., 39 
F.Supp. 475. 

To make out a “fraudulent joinder’’ 
of a resident defendant to prevent re- 
moval of a cause from a state to a fed- 
eral court, the nonresident defendant 
petitioning for removal must show 
more than: that no relief could be 
granted against the resident defendant 
in the state court, and must show that 
the plaintiff could not reasonably sup- 
pose that no such relief could be given.. 
—Good v. Hartford Accident: & Indem- 
nity Co., 39 F.Supp. 475. 

D.C.8.C. Where a removal is effected 
on the petition of a nonresident de- 
fendant showing that a resident de- 
fendant was fraudulently joined to pre- 
vent removal, plaintiff. may by a mo- 
tion to remand, plea, answer, or tra- 
verse take issue with the statements in 
the petition, and if he does, the issues 
so arising must be determined by the 
District Court, and at the hearing the 
petitioning defendant must take and 
carry the burden of proof.—Good vy. 
Hartford Accident & Indemnity Co., 39 
F.Supp. 475. 

Merely to traverse the allegations up- 
on which the liability of a resident 
defendant is rested or to apply the 
epithet ‘fraudulent’? to the joinder of 
the resident defendant does not suffice 
to show that the joinder was only a 
sham or fraudulent device to prevent 
removal of a cause from a state to a 
federal court, but the showing must be 
such as compels the conclusion. that 
the joinder is without right and made 
in bad faith.—Good y. Hartford: Acci- 
dent & Indemnity Co., 39 F.Sunp. 475. 

N.J. An averment, in nonresident de- 
fendant’s petition for removal of case 
from state to federal court, alleging 
that resident defendant was improperly 
joined as a defendant, was a pleader’s 
“conclusion” and inadequate where not 
founded on any facts.—Beaver Dam 
Cranberry Co. vy. Pennsylvan'a R. Co., 
15 A.2d 613, 125 N.J.L. 369. 
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D.C.8.C. The statutory bond given 
by removing party is intended for re- 
moval costs, not for costs of the case, 
and is sufficient if costs of removal can 
be collected if the case is held to be 
improperly removed. Jud.Code § 29, 
28 U.S.C.A. § 72.—C. I. T. Corporation 
vy. Ambrose, 36 F.Supp. 311. 

In action to recover balance due un- 
der installment automobile contract, 
wherein defendant counterclaimed and 
third party was made a defendant for 
the sole purpose of compelling third 
party to disclose that it and not plain- 
tiff took possession and disposed of 
the automobile, the original defendant, 
alone was the “party aggrieved” by 
removal to federal court, and hence 
removal bond running to original de- 
fendant only was sufficient. Jud.Code 
§)29,.:28 U.S.C.A. §:72.—G." I. | "T) Cor= 
poration v. Ambrose, 36 F.Supp. 311. 

Permitting amendment of removal 
bond so _as to make it run in favor 
of both defendants instead of one only 
was within trial court’s discretion, even 
after time allowed to remove the cause 
has expired. Jud.Code § 29, 28 U.S.C. 
A. 72.—C, I. T. Corporation vy. Am- 
brose, 86 F.Supp. ane 


D.C.Iowa. The federal court will not 
enforce rigidly the 30-day period for 
filing transcript on removal of cause 
from state court if any reasonable ex- 
cuse is offered.icFuegen v. Miller, 37 
F.Supp. 213. 

D.C.Ky. A party petitioning for re- 


hie even 


ral of cau 
the record in the federal court requir- 
ing plaintiff to litigate with him there, 
while state court proceedings are 
_ pending.—Holm y. Hickory Cane Min- 
ing Co., 36 F.Supp. 441. ott 
D.C.N.Y. On defendant’s petition for 
removal of cause to federal court, state 
eourt was required to accept as true 
the allegation that plaintiff was a na- 
tive of Russia who, by naturalization, 
had become and still was a citizen ot 


the Kingdom of Italy. Jud.Code, § 
24(1) (ce), 28 USCA. § 411) te); 
U.S.C.A.Const. art. _ 3, 2,—Medvedieft 

35 E.Supp. 


v. Cities Service Oil Co., 
999 


N.J.Ch. <A cause of action is not, ip- 
so iacto, removed from a state to a 
federal court by filing of required peti- 
tion and bond therefor, but rather re- 
moval is result of exercise of judicial 
discretion by a court, eo nomine, and 
not the act of a clerk.—Woulfe v. At- 
lantic City Steel Pier Co., 20 A.2d 45, 
129 -N.J.Bq. 510. 


On defendant’s application for remov- 
al of cause to federal court, all allega- 
tions of complainants’ bill are to be 
taken as confessed.—Woulfe v. Atlantic 
City Steel Pier Co., 20 A.2d 45, 129 N. 
J.Eq. 510. 
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U.S.Mich. Where a petition for re- 
moval to a federal court is denied by a 
state court, the petitioner may object to 
the ruling, save an exception, and liti- 
gate the cause in the state courts, may 
remove the cause to the federal court 
despite the ruling of the state court, or 
may proceed in both courts at the same 
time. Jud.Code § 28, 28 U.S.C.A. § 71. 
—Metropolitan asualty Ins. Co. jv. 
Stevens, 61 S.Ct. 715, affirming Stevens 
v. Northway, 291 N.W. 211, 293 Mich. 
31, certiorari granted Metropolitan Cas- 
ualty Ins. Co. of New York v. Stevens, 

61 S.Ct. 74. 
-Where a petitioner whose petition for 
_ removal to a federal court is denied by 
a state court litigates the cause in the 
state court and preserves an exception, 
‘he may have the order of the state 
court denying his petition for removal 
reviewed in the state appellate court, 
and in proper cases he may come to 
the United States Supreme Court as- 
serting a denial of his right of removal. 
Jud.Code § 28, 28 U.S.C.A. § 71.—Metro- 
politan Casualty Ins. Co. v. Stevens, 61 
S.Ct. 715, affirming Stevens v. North- 
way, 291 N.W. 211, 293 Mich. 31, cer- 
tiorari granted Metropolitan Casualty 
Bh 8 of New York v. Stevens, 61 S. 


Where a petitioner whose petition for 
removal to a federal court is denied 
by a state court removes the cause to 
the Federal District Court despite the 
state court ruling, and the federal court 
assumes jurisdiction over the objection 
of his adversary, the latter, after final 
judgment, may contest that assumption 
of jurisdiction in the Circuit Court of 
Appeals or in the United States Su- 
preme Court in proper cases. Jud.Code 
§ 28, 28 ULS.C.A. 71.—Metropolitan 
Casualty Ins. Co. v. Stevens, 61 S.Ct. 
715, affirming Stevens v. Northway, 291 
N.W. 211, 293 Mich. 31, certiorari 
granted Metropolitan Casualty Ins. Co. 
of New York v. Stevens, 61 S.Ct. 74. 

Where a petitioner whose petition 
for removal to a federal court is denied 
by a state court proceeds simultane- 
ously in the state and federal courts 
and both render final judgments, the 
petitioner in proper cases may come 
to the United States Supreme Court as- 
serting a denial of his right of removal, 
and his adversary may obtain review of 
the question of removability in the Cir- 
euit Court of Appeals and in the United 
States Supreme Court in proper cases. 
Jud.Code § 28, 28 U.S.C.A. § 71.—Metro- 
politan Casualty Ins. Co. v. Stevens, 
61 S.Ct. 715, affirming Stevens v. North- 
way, 291 N.W. 211, 293 Mich. 31, cer- 
tiorari granted Metropolitan Casualty 
Co. of New York v. Stevens, 61 


"U.8.Ohio. A decision of Su 
Court of Ohio that cause should 
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moved from state to federal District 
Court on ground that a separable con- 
troversy existed did not preclude feder- 
al District Court from considering the 
entire record and passing upon ques- 
tion of separability and remanding 
cause to the state court upon determin- 
ing that there was no separable contro- 
versy. Jud.Code §§ 28, 29, 37, 28 U.S. 
C.A. §§ 71, 72, 80.—Kloeb v. Armour & 
Go., 61' S.Ct. 213,:321' U.S. 199, 85... 
Ed. —, reversing Armour & Co. Y. 
Kloeb, 109 F.2d 72, certiorari granted 
Kloeb v. Armour & Co., 60 S.Ct. 1099, 
310 U.S. 621, 84 L.Hd. 1394. 

C.C.A.Cal. Where state court denied 
nonresident defendant’s petition for 
removal and a certified transcript of 
record was filed in federal court which 
denied petition for stay of proceedings 
in state court on ground that there 
was no separable controversy within 
the terms of removal statute, order 
was not appealable either under sec- 
tion of the Judicial Code providing 
that no appeal or writ of error from 
decision of District Court remanding 
cause to state court shall be allowed, 
or under section providing for appeal 
from an interlocutory order or decree 
refusing to grant an injunction. Jud. 
Code, §§ 28, 129, 28 U.S.C.A. §§ 71, 227. 
—Borden Co. vy. Zumwalt, 120 F.2d 69. 

D.C.Ky. If a case is a removable one, 
upon the filing of petition for removal 
in due time with sufficient bond and 
upon proper notice, the case is auto- 
macaly removed and state court in 
which it is pending will lose jurisdic- 
tion to proceed further and all subse- 
quent proceedings in that court are 
void, regardless of whether the state 
court judge signs the order of removal. 
—Holm y, Hickory Cane Mining Co., 
86 F.Supp. 441. 3 

Decision concerning whether case is 
removable to federal court is for the 
federal court and not for the. state 
court.—Holm vy. Hickory Cane Mining 
Co., 36 F.Supp. 441. 

D.C.Ky. State court decision that 
case is not removable to federal court 
is reviewable by the Supreme Court, 
and the state court judgment will be 
set aside if ‘the question has been prop- 
erly raised and preserved in the state 
court proceeding, and the state court 
ruling is found by the Supreme Court 
to be erroneous.—Holm y. Hickory Cane 
Mining Co., 36 F.Supp. 441 


Federal District Court’s ruling that 
ease is removable is binding on the 
state court unless reversed by the Cir- 
cuit Court. of Appeals.—Holm y. Hick- 
ory Cane Mining Co., 36 F.Supp. 441. 

If the Circuit Court of Appeals re- 
verses decision of federal District Court 
that case is removable, the state court 
in order to prevent unseemly conflict 
of jurisdiction should withhold its fur- 
ther exercise of jurisdiction until deci- 
sion of the Circuit Court of Appeals 
is reviewed in the Supreme Court, and 
if the federal jurisdiction is not sus- 
tained there the case will be remanded 
with instructions that it be sent back 
to the state court as if no removal had 
been had.—Holm y. Hickory Cane Min- 
ing Co., 36 F.Supp. 441. 

D.C.Mo. The statutory requirement 
of written notice of petition and bond 
for removal to be given adverse party 
or parties prior to filing thereof was 
made because of fact that instantly 
upon filing of petition and bond the 
state court was forbidden to proceed 
further and ipso facto the cause stood 
removed to the federal court. Jud.Code 
§ 29, 28 U.S.C.A. § 72.—Pyatt v. Pru- 
gota Ins. Co. of America, 38 F.Supp. 
Although the right and propriety of 
removal of cause to federal court must 
be resolved finally by the federal court, 
the state court as a matter of comity 
should have the same questions pre- 
sented to it. Jud.Code § 29, 28 U.S.C.A. 
§ 72.—Pyatt v. Prudential Ins. Co. of 
America. 38 F.Supp. 527. 

The statute requiring written notice 
of petition and bond for removal to be 
given the adverse party prior to filing 
thereof is not “‘mandatory’’ and juris- 
dictional. Jud.Code § 29, 28 U.S.C.A. § 
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72.—Pyatt v. Prudential Ins. Co. of 
America, 38 F.Supp. 4 i ay 
N.J.Ch. On application for removal 
of a cause to federal court, the state 
courts have duty to examine the record, 
and to determine whether statutory re- 
quirements have been complied with — 
and whether cause is removable, and, 
if not, to refuse to surrender jurisdic- — 
tion.—Woulfe v. Atlantic City Steel Pier 
Co., 20 A.2d..45, 129). N Jiao Ore 
In removal proceedings, sole question 
presented for decision by state court is 
sufficiency of the petition, and sufficien- - _ 
ey depends upon whether bill of com- — 
plaint discloses a separable controver~ 
sy involving’ nonresident petitioner-de- 
fendant and an indispensable resident 
Pathe, See v. Atlantic City Stee 
ier Co., 20 A.2d 45, 129 N.J.Eq. 51 
N.J.Ch. If a state court wrongfully 
denies a petition of removal of cause 


right of removal, and he can appe 
from such denial.—Woulfe v. Atlantic 
Steel Pier Co., 20 A.2d 45, 129. 
N.J.Eq. 510. nea 
Okl. Before the Supreme Court can 
review the alleged errors in tri Ie 
court’s refusal to remove a cause to — 
the federal district court and refusa 
to quash a garnishment order, such — 
alleged errors must be presented to the 
trial court by motion for a new trial. 
Tees Ins. Co. v. Potter, 105 P.2d 


28, 28 U.S.C.A. 
Casualty Ins. Co. v. Stevens, ICts 
715, affirming Stevens v. Northway, 291 — 
N.W. 211, 293 Mich. 31, certiorari” 
granted Metropolitan Casualty Ins. Co. 
of New York v. Stevens, 61 S.Ct. 74. 


D.C.Ky. If a case is a removable — 
one, upon the filing of petition for re- — 
moval in due time with sufficient bond | 
and upon’ proper notice, the case is 
automatically removed and state court 
in which it is pending will lose juris- 
diction to proceed further and all sub- — 
sequent proceedings in that court are — 
void, regardless of whether the state 
court judge signs the order of removal. 
—Holm y. Hickory Cane Mining Co., 
86 E.Supp. 441... 

Aer 
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If an action is one which is not re- — 2 
movable, the state court does not lose a 
jurisdiction upon the filing of petition 
for removal accompanied by sufficient — 
bond and proper notice—Holm y. -— 
Bey Cane Mining Co., 36 F.Supp. 

D.C.N.Y. On presentation of petition — 
for removal and bond to state court, 
the latter court loses jurisdiction, and a 
the action is removed to the federal 
court and the removal is effected im- 
mediately upon presentation of the pe- — 
tition and approved bond, regardless Bas 
of whether the state court enters an ~ 
order or approves the bond. Jud.Code, 
§ 29, 28 U.S.C.A. § 72.—Henjes vy. Aitna  ~ 
Ins. Co., 39 F.Supp. 19. ewe 


D.C.Tex. Where action was filed in | 
state court in Texas to determine heirs 
of intestate, whose estate had not been y 
administered, the res was then in the 
quasi possession of the state court, 
and it had the power to determine to 
whom the estate belonged, and then 
to distribute it, and, on removal to 
the Federal District Court, that pos- | 
session was in the Federal District 
Court. Vernon’s Tex.Civ.St.1936, arts. 
3590, 3591.—Peterson v. Demmer, 34 F. 
Supp. 697. 

§ 266 


U.S.Mich. Proceedings in a_ state 
eourt subsequent to a petition for re- 
moval are void if the cause was remov- 
able and are valid if the cause was not 
in fact removable. Jud.Code § 28, 28 
U.S.C.A. § 71.—Metropolitan Casualty 
Ins. Co. v. Stevens, 61 S.Ct. 715, affirm- 
ing Stevens v. Northway, 291 N.W. 211, 
293 Mich. 31, certiorari granted Metro- 


me Co.) 186 F.Supp. 


-*FSupp. 500. 


§ 266 


politan Casualty Ins. Co. of New York 
-y. Stevens, 61 S.Ct. 74. : 

D.C.Ky. In absence of any federal 
eourt ruling concerning whether cause 
is removable, the state court may pro- 
ceed with its hearing under its view 
_ that the action is not removable, but 
the plaintiff takes the chance of having 
all the state court proceedings declared 
invalid by a Jater final holding of the 
federal court that the action is remov- 
able.—Holm vy. eae Cane Mining 

D.C.N.Y. Where petition and bond 
for removal of cause to federal court 
which had jurisdiction thereof was sub- 
mitted on April 14, 1941, and at that 


time plaintiff submitted’ proposed ex 


parte order discontinuing the action 
against the defendants who filed peti- 
tion for removal, order of the state 
Supreme Court purporting to allow 
discontinuance of the action was inef- 
_ fective, since the case was removed to 
the federal court upon presentation of 
the petition and bond. Jud.Code § 29, 
28 U.S.C.A. § 72.—Henjes v. Atna Ins. 
Co., 39 F.Supp. 19. 
: § 274 


Pa.Com.Pl. Issues arising on appli- 


- eation for removal are to be determined 


by the Federal Court and where State 
Court refuses to give effect to proper 
petition and bond, defendant may re- 
‘sort. to certiorari from the Federal 
Court to obtain transcript of the rec- 
ord, which court hag jurisdiction to 
grant injunction staying further pro- 
eeedings in State Court.—Payne v. Re- 
construction Finance Corporation, 34 
Luz.L.Reg.Rep. 206. 


75 
D.C.La. Where study of petitory ac- 
tion removed from state court and of 
previous action in state court showed 
a thing adjudged, but there was no 
plea of res judicata filed, federal court 
could not declare it—Abraham Land & 
Mineral Co. v. Marble Sav. Bank, 35 


 D.C.N.Y. Federal Rules of Civil Pro- 
cedure apply to civil actions removed 
to the federal court from the state 
court. Federal Rules of. Civil Pro- 
cedure, rule 81(c), 28 U.S.C.A. follow- 
ing section 723¢c.—Lissauer v. Bertles, 
37 F.Supp. 881. 
§ 277 


D.C.N.Y. Where case was removed to 
federal court by one of nonresident in- 
surers which had two more days to an- 
swer under federal rule than other in- 
surer, motion to vacate ex parte exten- 
sion order extending time to answer of 
both insurers to same date was denied. 
Federal Rules of Civil Procedure, rule 
81(¢c), 28 U.S.C.A. following section 
723e—Kuhn y. Pacific Mut. Life Ins. 

Co. of California, 37 F.Supp. 100. 
§ 278 


Pa.Com.Pl. Injunction on removal is 


e ‘not to be granted any U. S. tribunal 


except where it may be authorized by 
any law relating to bankruptcy pro- 
ceedings.—Payne v. Reconstruction 
Banence Corporation, 34 Luz.L.Reg.Rep. 
206. 


§ 279 

D.C.Pa. Where, after removal of ac- 
tion from Pennsylvania court of com- 
mon pleas, defendant filed an answer 
with new matter and plaintiff filed a 
reply as under Pennsylvania Practice 
Act, the reply was a superfluous plead- 
ing which in. no manner bound the 
plaintiff or afforded a basis for judg- 
ment on the pleadings and its merits 
were of no concern, since after removal 
pleadings must conform to federal rules 
of practice. 12 P.S.Pa, § 382 et seq.; 
gud.Code, § 38, 28 U.S.C.A, § 81; 
Federal Rules of Civil Procedure, rules 
7(a), 12(c), 28 U.S.C.A. following sec- 
tion 723c.—Geist v. Prudential Ins. Co. 
of America, 35 F.Supp. 790. 

D.C.Tenn. Pleadings which are filed 
in state court before removal of cause 
to federal court may stand to make 
the issue in the federal court, but if 
the pleadings are not filed until after 
removal, the pleadings must conform to 
the Federal Rules. Federal Rules of 
Civil Procedure, rules 8(a), 10, 84, 28 
U.S.C.A. following section 723e.—Wild 
y. Knudsen, 1 F.R.D. 646. 
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REMOVAL OF CAUSES — 


Where cases based on negligence 


were removed from the state court be- 
fore initial pleading was filed, and the 
substance and form of declarations as 
prepared for state court did not com- 
ply with spirit and letter of the Fed- 
eral Rules, the declarations would be 
stricken in their entirety with leave 
granted plaintiffs to file within 15 days 
complaints conforming to the federal 
rules, and official form provided in 
Appendix of Forms. Federal Rules of 
Civil Procedure, rules 8(a), 10, 84, and 
Appendix of Forms, form 9, 28 U.S. 
C.A. following section 723¢.—Wild 
Knudsen, 1 F.R.D. 646. 


§ 280 

D.C.La. All points relating to state 
jurisdiction and venue, as respects both 
subject matter and person, may be 
raised after removal of a case from 
state court to federal court.—Abraham 
Land & Mineral Co. v. Marble Sav. 
Bank, 35 F.Supp. 500. : 

Where all characteristics of petitory 
action appeared in action removed from 
Louisiana state court, but analysis of 
petition showed that real object was 
to attack title obtained by foreclosure 
process via ordinaria, and thus to ob- 
tain a declaration of the nullity of a 
judgment of the District Court of an- 
other parish, the state court and ‘hence 
the federal court had no jurisdiction 
of the subject matter. Code Prac.La. 
arts. 43-45, 604-613.—Abraham Land 
& Mineral Co. v. Marble Sav. Bank, 35 
F.Supp. 500. 

§ 281 


D.C.Pa. The pleadings in a case re- 
moved from state court must conform 
to federal rules of practice. Jud.Code, 
§ 38, 28 U.S.C.A. § 81.—Geist v. Pru- 
yee Ins. Co. of America, 35 F.Supp. 


v. 


D.C.W.Va. Where West Virginia as- 
sumpsit action was removed to Federal 
District Court before effective date of 
Rules of Civil Procedure for District 
Courts and under West Virginia law 
entry of default judgment would re- 
quire inquiry of damages and entitle 
defendant to plead to issue at any time 
before execution of order for inquiry, 
defendants were not in default in plead- 
ing at any time either before or after 
new rules went into effect, and there- 
fore plaintiff was not entitled to entry 
of default. Rules of Civil Procedure 
for District Courts, rules 6(b), 12(a), 
55(a, b), 81(c), 28 U.S.C.A, following 
section 723c; Jud.Code §§ 29, 37, 28 U. 


S.C.A. §§ 72, 80—Ciccarello v. Jos. 
Schlitz Brewing Co., 1 F.R.D. 491, 
§ 294 
D.C.Mo. Where action which was in- 


stituted in state court was removed to 
federal court, and motion to remand 
was overruled, plaintiff's subsequent 
motion to dismiss without prejudice 
would be granted only on condition 
that plaintiff compensate defendant for 
the expense to which it had been put. 
Rules of Civil Procedure for District 
Courts, rule. 41(a) (1, 2), 28 U.S.C.A. 
following section 723¢c—McCann ° vy. 
pracy Stores Corporation, 34 F.Supp. 


§ 298 

D.C.Tenn. Under rule authorizing 
District Court to make and amend rules 
governing practice not inconsistent 
with federal rules, and local rule pro- 
viding that a removed case should 
stand for trial at first stated term 
commencing 60 days from entry of-rec- 
ord, a suit removed from state court 
and record of which was filed in Fed- 
eral District Court on August 23, 1940, 
was stricken from trial calendar on 
ground that it was not commenced 
within time to stand for trial during 
term commencing September 16, 1940. 
Rules of Civil Procedure for District 
Courts, rule 838, 28 U.S.C.A. following 
section 723c.—Stockton vy. Consolidated 
Feldspar Corporation, 1 F.R.D. 411. 


§ 302 

C.C.A.Tex. The Federal District 
Court must, with or without a motion, 
dismiss original suit or remand a re- 
moved suit, where suit does not really 
and substantially involve a controversy 
of which the court has jurisdiction. 
Jud.Code, § 87, 28 U.S.C.A. § 80.—Gir- 
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D.C.Ohio. Under United States Su- 
preme Court’s decisions, if a case has 
been properly removed to a federal 
court from a state court, it will not be 
remanded merely because plaintiff re- 
duces amount of his demand below 
jurisdictional requirement, or because 
he changes the cause of action to make 
it no longer separable as between de- 
fendants of diverse citizenship. Jud. 
Code, §§ 24(1) (a, b), 28, 37, 28 U.S.C.A. 
§ 41(1) (a, b), 71, 80—Solanics v. 
ante aes Steel Corporation, 34 F.Supp. 


Be 


A change in the cause of action after 
removal of a case from state to federal 
courts will bring about a dismissal or 
a remand of case if such change re- 


moves basis of federal jurisdiction. 
Jud.Code, §§ 24(1) (a, b), 28, 37, 28 
U.S.C.A. §§ 41(1) (a, b), 71, 80.—So- 


Janics v. Republic Steel Corporation, 
34 F.Supp. 951. 4 

D.C.Pa. The character of cases deal- 
ing with removability to the federal 
courts is always open to examination to 
determine whether federal courts are 
competent to take jurisdiction, or if 
relief sought by removal is merely in- 
cidental, but where federal courts are 
properly appealed to in cases where 
they are invested with jurisdiction, they 
are duty-bound to exercise such juris- 
diction and are without power to re- 
mand. Jud.Code, § 28, 28 U.S.C.A. § 71. 
—Conners v. Federal Deposit Ins. Cor- 
poration, 39 F.Supp. 812. 


§ 303 

D.C.lowa. That case removed from 
state court might. have been tried in 
federal court in Southern District of 
Iowa by consent was not sufficient to 
warrant defendant’s counsel in assum- 
ing that such consent on part of plain- 
tiff would be forthcoming.—Fuegen v. 
Miller, 37 F.Supp. 213. 

Where cause within federal jurisdic- 
tion was erroneously removed from 
state court to federal court in Southern 
District of Iowa instead of Northern 
District and transcript was not filed in 
Northern District court for 97 days aft- 
er filing of original petition for remov- 
al, cause would be remanded to state 
court in view of rule requiring filing of 
transcript within 30 days after filing 
of petition for removal.—Fuegen vy. 
Miller, 87 E:Supp. 213. 

D.C.Mo. Where it was not contend- 
ed that there was a separable contro- 
versy as between corporate defendants, 
and there was no diverse citizenship 
to confer jurisdiction upon District 
Court, motion to remand. action to 
state court would be sustained.—State 
of Missouri ex rel. and to Use of Darr 
vy. A. B. Collings & Co., 34 F.Supp. 549. 

D.C.N.Y. Where negligence action 
was brought in state court against resi- 
dent defendant. and nonresident corpo- 
rate defendant and action was removed 
to federal court on application of the 
corporate defendant, motion to remand 
was granted because of failure to show 
diversity of citizenship between the 
plaintiffs and both of the defendants, or 
to show existence of a separable con- 
troversy as to the resident defendant.— 
Oneto v. Consolidated Motor Lines, 35 
F.Supp. 139. 


D.C.S.C. Where a removal is effected 
on the petition of a nonresident de- 
fendant showing that a resident de- 


fendant was fraudulently joined. to 
prevent removal, Pp may by a 
motion to remand, plea, answer, or 


traverse take issue with the statements 
in the petition, and if he does, the is- 
sues so arising must be determined by 
the District Court, and at the hearing 
the petitioning defendant must take 
and carry the burden of proof.—Good 
v. Hartford Accident & Indemnity Co., 
39 F.Supp. 475. 
§ 304 

D.C.Mo. Congress in enacting statute 
requiring written notice of petition 
and bond for removal to be given ad- 
verse party prior to filing thereof did 
not contemplate that, where otherwise 
jurisdiction existed, the federal court 
should remand a case on theory that 
it was wrongfully or improperly re- 


ue eee a 


had not been given that the petition 
and bond for removal would be filed. 
Jud.Code § 29, 28 U.S.C.A. § 72.—Pyatt 
v. Prudential Ins. Co. of America, 38 
Fisupp.2 527: =: en 

Where defendant which desired to 
remove cause to federal court experi- 
enced difficulty in finding plaintiff and 
his counsel and plaintiff’s counsel was 
notified by letter mailed on day that 
petition and bond for removal were 
filed that on a certain day thereafter 
the petition and bond would be present- 
ed to the state court, and the present- 
ment was made at date convenient to 
plaintiff’s counsel who appeared and re- 
sisted the application which was grant- 
ed, the federal court would not remand 
the cause because there had not been 
strict compliance with statute requir- 
ing written notice of petition and bond 
for removal to be given adverse party 
prior to filing thereof. Jud.Code § 29, 
28 U.S.C.A. § 72.—Pyatt v. Prudential 
Ins. Co. of America 38 F.Supp. 527. 

3 


§ 

D.C.Mo. Where because of separable 
controversy involved in second count 
of petition nonresident defendant prop- 
erly removed entire cause from a state 
court to federal District Court, and aft- 
er removal plaintiff, while acting with- 
in his rights, dismissed action as to 
second count, and a joint cause of ac- 
tion was stated against nonresident 
and resident defendants on all other 
counts, and resident defendant was not 
propenty joined as to second count, 

istrict Court lost jurisdiction and 
would remand case on motion. Federal 
Rules of Civil Procedure, rules 18, 20, 
28 U.S.C.A. following section 723c.— 
Oblak vy. Armour & Co., 1 F.R.D, 648. 


§ 320 

C.C.A.Okl. Where an:action is one of 
which a federal court Sia take juris- 
diction, that is, a case which plaintiff 
might properly bring in a federal court, 
ad defendant procures its removal 
from a state court, and plaintiff ac- 
quiesces in removal, the federal court 
acquires jurisdiction although such re- 
moval is unauthorized.—Lopata Vv. 
Handler, 121 F.2d 938, dismissing ap- 
peal 37 F.Supp. 871. : 

Where action by minority stockhold- 
ers, who were citizens of Iowa, against 
a corporation, which was a citizen of 
Delaware, and individual defendants, 
who were citizens of Oklahoma, was 
commenced in Oklahoma district court 
but could properly have been brought 
in Federal district court for Oklahoma, 
and defendants had the cause removed 
to Federal district court where counsel 
for plaintiffs affirmatively stated in 
open court that they would not seek 
to have cause remanded and proceeded 
to trial on merits, plaintiffs “waived 
the right to have cause remanded. Jud. 
Code, § 24(1) (b), 28 U.S.C.A. § 41(1) 
(b).—Lopata v. Handler, 121 F.2d 938, 
dismissing appeal 37 F.Supp. 871. 

322 

D.C.N.Y. Where action on policy, 
which was subscribed to severally and 
not jointly by 16 insurers, was orig- 
jnally commenced in state court, and, 
on motion of three insurers which 
were foreign corporations as to each 
of which there was a separable con- 
troversy involving more than _ $3,000, 
action was removed to federal court, 
plaintiff’s motion for an order grant- 
ing leave to discontinue action without 
prejudice as against the three foreign 
corporations and to remand remainder 
of action to state court would be de- 
nied. Federal Rules of Civil Procedure, 
rule 41(a), (2), 28 U.S.C.A. following 
section 723c.—Henjes y. Adtna Ins, Co., 
39 F.Supp. 418. : . 

D.C.Ohio. Where plaintiff filed an 
amended petition in Ohio court claim- 
ing damages for assault and battery 
which plaintiff alleged resulted from 
defendants’ conspiracy to violate Na- 
tional Labor Relations Act, and defend- 
ants removed case to federal District 
Court, and thereafter, before defendants 
filed answer, plaintiff filed a second 
- amended complaint which omitted all 
allegations concerning National Labor 
Relations Act and reduced plaintift’s al- 
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REMOVAL OF CAUSES 


leged cause of action to one simply for 
damages for assault and battery, ques- 
tion of federal jurisdiction was to be 
determined by reference to second 
amended complaint, and hence plain- 
tiff's motion to remand action to state 
court would be sustained. National 
Labor Relations Act, § 1-et seq., 29 U. 
S.C.A. § 151 et seq.; Jud.Code, §§ 24 
(1) (a, b), 28, 87, 28 U.S.C.A. §§ 41(1) 
(a, b), 71, 80.—Solanics v. Republic 
Steel Corporation, 34 F.Supp. 951. 
§ 324 


D.C.Iowa. A petition for removal 
which shows sufficient grounds therefor 
can be corrected by amendment as to 
irregular matters relating to venue— 
Fuegen v. Miller, 37 F.Supp. 213. 

D.C.La. Where petition to remand 
suit by lessors and assignees for can- 
cellation of oil and gas lease did not 
mention or deny allegation of removal 
petition, as to lessors’ and assignees’ 
acquiescence and consent to continued 
enjoyment of benefits under lease by 
defendants other than petitioner for 
removal, effect was to admit it.—Jones 
v. Amerlagene, Inc., 39 F.Supp. 495. 

Where petition for cancellation of 
oil and gas lease did not allege any 
breach or bad faith by anyone except 
nonresident defendant as basis for can- 
cellation, except to extent that it was 
based on legal conclusion of agency 
flowing from agreement whereby lease 
was to be operated for benefit of all 
concerned, agreement and other con- 
tracts alleged upon were not attached 
to petition, and allegations of removal 
petition that, as evidence of fraudulent 
making of parties defendant to defeat 
transfer, plaintiffs consented and ac- 
quiesced in continued exercise of all 
rights of ownership by resident de- 
fendants, was not denied, motion to 
remand was denied.—Jones v. Amerla- 
gene, Inc., 39 F.Supp. 495. 

D.C.Minn. That defendants will be 
deprived of procedural rights afforded 
by federal rules, such as right to ex- 
amine plaintiff under discovery prac- 
tice, does not constitute such prej- 
udice to defendants as will warrant 
denial of plaintiff’s motion to dismiss 
without prejudice, even though plain- 
tiff’s only motive is to recommence ac- 
tion in state court. Federal Rules of 
Civil Procedure, rule 41(a) (2), 28 U. 
S.C.A. following section 723¢c.—Welter 
v. EH. I. Du Pont De Nemours & Co., 1 
F.R.D. 551. 


Where action which was instituted 
in state court was removed to federal 
court and motion to remand was 
overruled and no affirmative relief 
was sought in answer and case had 
not progressed to a point where de- 
fendant sought a judgment on the 
merits and dismissal would result in 
prejudice solely monetary, plaintiff’s 
subsequent motion to dismiss without 
prejudice would be. granted only on 
condition that plaintiff reimburse de- 
fendants for reasonable costs and at- 
torneys’ fees incurred in preparing 
the case. Federal Rules of Civil Pro- 
cedure, rule 41(a) (2), 28 U.S.C.A. fol- 
lowing section 723¢c.—Welter v. E. I. 
pe Pont De Nemours & Co., 1 F.R.D. 

D.C.N.Y. Where it would have been 
simple for plaintiffs to state with par- 
ticularity the grounds of motion to re- 
mand to state court, but plaintiffs 
failed to do so notwithstanding due 
notice of defendant’s objection to the 
form of notice of motion, and plaintiffs 
were attempting to maintain two ac- 
tions for the same relief, motion was 
denied for failure to state grounds 
with particularity as required by fed- 
eral rule. Federal Rules of Civil Pro- 
cedure, rule 7, 28 U.S.C.A. following 
section 723¢e.—Steingut vy. National City 
Bank of New York, 36 F.Supp. 486. 

§ 328 

D.C.N.Y. For purposes of motion to 
remand cause to state court from which 
it was removed to federal District 
Court, the allegations of bill of com- 
plaint must be taken at their face value. 
—Hennock v. Silver, 34 F.Supp. 894. 

§ 330 

D.c.Ark. A defendant objecting to 

remand of case to state court had bur- 
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87 F.Supp. 71. | 


plaintiffs seeking cancellation of oil 


- causes were remanded to state -court.— 
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den to prove a fraudulent joinder of — 


parties.—Hoge vy. Fort Smith Gas Oy 
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D.C.La. On motion to remand, since _ 


nF 


see 


and gas lease were required to allege 
all necessary facts and petition did 
not annex lease, but alleged more than 
one assignment, it might be assumed 
that lessee could have transferred his 
entire rights thereunder to any. other 
individuals as to any separate part of 
lands in question.—Jones vy. Amerla- — 
gene, 495. rp aa 


the 
evidence and averments of petitions 
which showed a joint liability against Ay 
resident defendants and nonresident de-' 
fendant did not justify the conclusion as 
that the plaintiffs acted in bad faith 
in joining such defendants.—Lee v. i) 
Ford Motor Co., 38 F.Supp. 852. “Heat 

The fact of fraudulent joinder must 
not only be compelling under the aver- 
ments of the removal petition, but it 
must be compelling by the proof, and 
the question must not be left in doubt. 
oer v. Ford Motor Co., 38 F.Supp. 


On motions to remand causes which 
had been removed from state court Vata 
on ground of fraudulent joinder, where ~ iH 


evidence was conflicting as to the re- 
to the nonresident removing defendant, aby 


s 


lationship of the resident defendants ~ 


Lee v. Ford Motor Co., 38 K.Supp. 852. 


D.C.N.Y. On plaintiff's motion to 
remand cause to state court challeng- 
ing statements set forth in defendant’s. 
removal petition, defendant had bur- 
den of proof that plaintiff was a citi- 
zen or subject of a foreign state. Jud. 
Code, § 24(1) (c), 28 U.S.C.A. § 4171) 
(c); U.S.C.A.Const. art. 3, § 2—Med- 
vedieff v. Cities Service Oil Co, 35 BF, 
Supp. 999. teen ao 

Where native of Russia of Jewish | 
parents migrated to Italy in 1914 and % 
in 1934 became a naturalized subject 
of the King of Italy and in 1938 such 
citizenship was revoked by royal de- 
eree which revoked grants of citizen- 
ship bestowed upon alien Hebrews, and 
evidence disclosed that such alien was 
not a citizen of Soviet Russia, and a 
American corporation sued by alien, 
failed to’ establish whether there was ; 
a distinction in Italian law between 
“citizen” and ‘‘subject,’’ corporation 
failed to establish that alien was a 
“citizen or subject of a foreign state” 
so as to authorize removal of action 
from state to federal court. | Jud.Code, 
§ 24(1) (c), 28 U.S.C.A. § 41(1) (e); 
U.S.C.A.Const. art. 3, § 2.—Medvedieff 
Hee es Service Oil Co., 35 F.Supp. 


x 


D.C.S.C. Where a removal is effected _ 
on the petition of a nonresident de- © 
fendant showing that a resident defend- 
ant was fraudulently joined to prevent 
removal, plaintiff may by a motion to 
remand, plea; answer, or traverse take 
issue with the statements in the peti- 
tion, and if he does, the issues so aris- 
ing must be determined by the Dis- 
trict Court, and at the hearing the 
petitioning defendant must take and 
carry the burden of proof.—Good v. 
Hartford Accident & Indemnity Co., 39 
F.Supp. 475 


§ 333 

D.C.Ark. While it is duty of federal 
court, on motion to remand to state 
court, to hear evidence on question of 
fraudulent joinder of parties, it is not 
the duty of court to go into the merits. 
—Hoge v. Fort Smith Gas Co., 37 F. 
Supp. 71. 

D.C.Mo. The federal courts must ex- 
ercise the same care to protect the ju- 
risdiction of the state courts as should 
be exercised in protecting the juris- 
diction of the national courts.—Lee vy. 
Ford Motor Co., 38 F.Supp. 852. 

Doubtful questions of facet must be 
tried in the court which has jurisdic- 
tion, and they are not to. be determined 


‘§ 333 
in the removal proceedings.—Lee vy. 
Ford Motor Co., 38 F.Supp. 852. 


istence of separable controversy justify- 
ing removal of cause to federal court 
by one defendant, the case should be 
remanded. Jud.Code § 28, 28 U.S.C.A. 
; -§ 71.—Kuhn vy. Pacific Mut. Life Ins. 
— ~ Co. of California, 37 F.Supp, 100. 

pas D.C.N.Y. An application to have ac- 
ot tion remanded from federal court to 
: state court cannot be based upon an 
Ass amendment to complaint made after ac- 
eh} tion was removed from the state court. 

$ —Lissauer vy. Bertles, 37 F.Supp. 881. 

_ Where a motion to. remand a case to 
_ state court is under consideration, the 
complaint must be taken at its face 
value. Jud.Code § 28, 28 U.S.C.A. § 71. 
_—Lissauer v. Bertles, 37 F.Supp. 881. 
D.C.S.C. If action was not properly 
removed from state to federal court, the 
federal court had no jurisdiction to de- 
cide other questions.—Hensley yv. Green, 
36 E.Supp. 671. 
-p.c.8.C. On plaintiff’s motion to re- 
mand a cause removed from a_ state 
court, the District Judge was limited 
_ solely to the question of jurisdiction, 
and he could not pass on the sufficien- 
ey of the allegations of the complaint 
as on demurrer or on the sufficiency 
of the testimony as in nonsuit.—Good 
vv. Hartford Accident & Indemnity Co., 
$89 F.Supp. 475. 
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Mo.App. Where cause by _nonresi- 
dent plaintiff against nonresident cor- 
poration, nonresident individual and 
resident individuals was remanded to 
state court from the federal court and 
thereafter peremptory instructions 
were given for resident defendants, 
cause did not then become removable 
to federal court on ground that plain- 
tiff acquiesced in the ruling because 
counsel stated that the did not care 
to argue the demurrers, since such 
statement could not be construed as 
Tas aed | in ruling thereafter made 
and when counsel took involuntary 
- mnonsuit with leave to set it aside, he 
told court and his adversary that he 
was not acquiescing in the ruling.— 
McCormick v. Lowe & Campbell Athlet- 
ic Goods Co.. 144 S.W.2d 866 
Where cause by nonresident plaintiff 
against nonresident corporation, non- 
resident individual and resident indi- 
viduals was remanded to state court 


‘plaintiff took an involuntary nonsuit 
as to each of resident individuals with 
leave to move to set the order aside, 
refusing nonresident corporation’s re- 
quest for time in which to prepare pe- 
tition and bond for removal did not 
constitute an abuse of discretion even 
if case were removable to the federal 
court.—McCormick v. Lowe & Camp- 
pee Athletic Goods Co., 144 S.W.2d 
866. 
Where cause by nonresident plaintiff 
against nonresident corporation, non- 
resident individual and resident indi- 
viduals was remanded to state court 
from the federal court and thereafter 
plaintiff took an involuntary nonsuit 
as to resident individuals, the subse- 
_quent dismissal of nonresident indi- 
vidual defendant did not affect the 
removability of the cause.—McCormick 
v. Lowe & Campbell Athletic Goods 
Co., 144 S.W.2d 866. 


§ 339 
U.S.Ohio. The statute providing that 
whenever federal District Court shall 
decide that cause was improperly re- 
moved, and order cause remanded to 
state court,’ such remand shall be im- 
mediately carried into execution and no 


appeal or writ of error from decision so 
it remanding shall be allowed, and statute 
.. requiring District Court, when satisfied 
iS that suit removed from state court does 
iW not really involve dispute properly 
¥ within federal court’s jurisdiction, to 
z dismiss suit or remand it to state court, 


were designed to limit possible review 
of orders remanding causes and thus 
prevent delay, and such statutes entrust 
determination concerning such matter 
to informed judicial discretion of Dis- 
trict Court and cut off review. Jud. 
Code §§ 28, 37, 28 U.S.C.A, §§ 71, 80.— 


D.C.N.Y. In case of doubt as to ex-. 


from the federal court and thereafter . 


: nt, oN an atm Rick, 
_ REMOVAL OF 
Kloeb v. Armour & Co., 61 S.Ct. 213, 
811 U.S. 199, 85 L.Wd. —, reversing 
Armour & Co. y. Kloeb, 109 F.2d 72, 
certiorari granted Kloeb v. Armour & 
Co., 60 S.Ct. 1099, 310 U.S. 621, 84 
L.Ed. 1394. ; 

Where, after Supreme Court of Ohio 
decided that action against meat pack- 
er which was a citizen of a foreign 
state, and against resident retailer for 
damages for trichinosis allegedly con- 
tracted by pisinns after eating sau- 
sages made by retailer from meat pur- 
chased from packer, should be removed 
from state to federal court, causes went 
to the federal District Court and addi- 
tional facts were there presented and 
the District Court after considering all 
the revelant facts, petitions and_ affi- 
davits exercised its discretion and or- 
dered causes remanded to the state 
court on ground that there was no 
separable controversy, the Circuit Court 
of Appeals lacked power to review such 
remands. Jud.Code, §§ 28, 29, 37, 28 U. 
S$.C.A, §§ 71, 72, 80.—Kloeb v. Armour 
& Co., 61 S.Ct. 213, 311 U.S. 199, 85 
L.Ed. —, reversing Armour & Co. VY. 
Kloeb, 109 F.2d 72, certiorari granted 
Kloeb v. Armour & Co., 60 S.Ct. 1099, 
310 U.S. 621, 84 L.Hd. 1394. 


C.C.A.Cal. Where state court denied 
nonresident defendant’s petition for re- 
moval and a certified transcript of rec- 
ord was filed in federal court which 
denied petition for stay of proceedings 
in state court on ground that there 
was no separable controversy within 
the terms of removal statute, order was 
not appealable either under section of 


_ the Judicial Code providing that no 


appeal-or writ of error from decision of 
District Court remanding cause to state 
court shall be allowed, or under 6ec- 
tion providing for appeal from an in- 
terlocutory order or decree refusing to 
grant an injunction. Jud.Code, §§ 28, 
129, 28 U.S.C.A. §§ 71, 227.—Borden 
Co. v. Zumwalt, 120 F.2d 69. 


C.C.A.Okl. An order remanding a 
case which was removed from a state 
to federal court under the general re- 
moval statute cannot be re-examined 
in Circuit Court of Appeals on appeal, 
by mandamus, or otherwise. Jud.Code 
§ 28, 28 U.S.CA. § 71.—U. 8. v. Fixico, 
115 F.2d 389. 

Where there was nothing in statute 
authorizing the United States to re- 
move from Oklahoma state court to 
federal court any suit in which a mem- 
ber of the Five Civilized Tribes claims 
interest in restricted land, in reports 
of congressional committees, or other- 
wise, which indicated a legislative in- 


tent to depart from general rule that. 


an order of remand was- not subject 
to review or re-examination, either by 
appeal or mandamus, the statute would 


-be construed to fit harmoniously into 


the general system on the subject. Act 
April 12, 1926, § 3, 44 Stat. 240; Jud. 
Code § 28, 28 U.S.C.A. § 71.—U. S. v. 
Fixico, 115 F.2d 389. 

Where after establishment of general 
Tule that an order of remand in case 
removed under general removal statute 
could not be re-examined either by ap- 
peal or mandamus, Congress enacted 
statute authorizing United States to 
remove from Oklahoma state court a 
suit in which a member of the Five 
Civilized Tribes claims interest in re- 
stricted land, but statute was silent 
respecting remand of case or re-ex- 
amination of order of remand, order 
remanding action to recover damages 
for permanent injury by pollution to 
restricted land of member of the Five 
Civilized Tribes was not open to re- 
examination in Circuit Court of Ap- 
peals on appeal or by mandamus. 
Act April 12, 1926, § 3, 44 Stat. 240; 
Jud.Code § 28, 28 U.S.C.A. § 71.—U. S. 
v. Fixico, 115 F.2d 389. 

C.C.A.Tex. An order remanding a 
cause to the state court after removal 
to the federal District Court is not “ap- 

ealable”.—Thomas v. Texas & N. O. R 

o,, 118. F.2d 75. 

D.C.Va. An order remanding a case 
from Federal District Court to state 
court is not reviewable, Jud.Code § 28, 
28 U.S.C.A, § 71.—Haney vy. Wilcheck, 
38 F.Supp. 345. 


ay FF 


CAUSES 


negligence, federal y 
which the action was removed on peti- 
tion of the railroad was without juris- 
diction and should have remanded the 
action to state court since there was no 
“separable controversy” or ‘severable 
cause of action’ against the railroad, 
and upon the failure of the federal dis- 
trict court to do so the case must be 
reversed and remanded to the federal 
district court with instructions to re- 
mand to the state court unless the 
plaintiffs below dismiss the cause as to 
California defendants, which dismissal 
will entitle the plaintiffs to a new trial. 
—Atchison, T. & S, F. Ry. Co. v. Fran- 
com, 118 F.2d 712. : 

C.C.A.Ohio. Where it appeared to re- 
viewing court that there was no preju- 
dicial error in overruling appellant’s 
motion to remand to state court, in 
exclusion of testimony, in charge to 
jury, in refusal to give special instruc- 
tions, or otherwise, judgment was af- 


firmed.—Lesh v, Prudential Ins. Co. of» 


America, 121 F.2d 446. 


§ 343 

U.S.Mich. Where a Federal District 
Court refuses to assume jurisdiction 
and remands a cause, the issue of re- 
movability is closed, and the removal 
statute precludes review of the remand 
order directly or indirectly after final 
judgment in the highest court of the 
state in which decision could be had. 
Jud.Code § 28, 28 U.S.C.A. § 71.—Metro- 
politan Casualty Ins. Co. v. Stevens, 61 
S.Ct. 715, affirming Stevens v. North- 
way, 291 N.W. 211. 293 Mich, 31, certi- 
orari. granted Metropolitan Casualty 
he ae of New York v. Stevens, 61 S. 


RENT INSURANCE 


§ 4 A 

Ga.App. Where rider attached to fire 
policy provided indemnity against loss 
of rents upon insured building as re- 
sult of loss or damage by fire, the 
insurance against loss of rents con- 
stituted ‘insurance’ within meaning of 
fallen palling clause which was con- 
tained in body of policy and which 
provided that if the building or any 
part thereof falls, except as a result 
of fire, all insurance on such building 
or its contents shall immediately cease. 
—Aitna Ins. Co. v. Martin, 14 §.H.2d 
161, 64 Ga.App. 789. 

Where rider attached to fire policy 
provided indemnity against loss of 
rents, but body of policy contained a 
fallen building clause stating that if 
the building or any part thereof fell 
except as a result of fire, all instrance 
should immediately cease, and where 
25 per cent. of building was caused to 
fall because of a tornado, the policy 
including the rider ceased to be in 
force so that even though fire which 
afterwards occurred destroyed remain- 
ing portion of building, there was no 
liability for loss of rents.—Attna Ins. 
ra v. Martin, 14 S.W.2d 161, 64 Ga.App. 

REPLEVIN 


§ 2 

Conn. Replevin is a purely statutory 
remedy. Gen.St.1930, § 5942 et seq.— 
M. Itzkowitz & Sons v. Santorelli, 21 
A.2d 376, 128 Conn, 195, 

ill, Replevin is a statutory proceed- 
ing and must be strictly followed. 
Smith-Hurd Stats. ec. 119, § 18.—Uni- 
versal Credit Co. v. Antonsen, 29 N.R. 
2d 96, 374 Ill. 194, 130 A.L.R. 626, re- 
versing 22 N.E.2d 790, 301 Ill,App. 334, 
transferred 19 N.H.2d 366, 370 Ill, 509. 

Ind.App. An action of replevin is 
an “‘action in tort’ and is a ‘“‘possessory 
action”, and in order for plaintiff to re- 
cover it is necessary that he prove that 
he is the owner of the property de- 
scribed and entitled to its possession or 
that he is entitled to the possession 
thereof and that the defendant has 
wrongfully taken the property from 
plaintiff and detained it, or that defend- 


~ 
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_ Ky. An action of claim and delivery 
is in ordinary, and is but a substi- 
tute for the common-law action of re- 
plevin, and the plaintiff must recover 
on the strength of his own title by 
proving a general or special ownership 
entitling him to lawful possession.— 
| Stimson’s Ex’x v. Tharp, 144 S.W.2d 
1031, 284 Ky. 389. 

Ohio. An action to recover the pos- 
session of specific personal property is 
subject to the same general rules as 
other civil actions. Gen.Code, § 12051. 
—Automobile Finance Co. v. Munday, 
30 N.H.2d 1002, 137 Ohio St. 504. 


Mich. An action of “replevin”’ is a 
personal one ex delicto brought to re- 
cover goods unlawfully taken or de- 
tained.—John J. Gamalski Hardware v. 
Baird, 299 N.W. 757, 298 Mich. 662. 


4 

Pa.Com.Pl. Bepenie was not the 
proper remedy, where the whole trans- 
action seemed to be one in which plain- 
tiff sought by replevin to recover pos- 
session of property after having divest- 
ed himself of title and possession for a 
new model.—Vereb y. Yellow Truck & 
Coach Co., 89 P.L.J. 290. 


§ 38 
_Pa.Com,Pl. Replevin will 
stock certificates, papers, deeds for 
cemetery lots and insurance policies. 
—Barbano v. Barbano, 30 Del.Co. 195, 
affirmed 16 A.2d 649, 142 Pa.Super. 


371. 
§ 24 

Iowa. Money may be such specific 
and identifiable property that the right 
to its possession may be tried out in 
5 A Aa v. Myers, 294 N.W. 

Okl. Where fence was accepted and 
believed for many years by all persons 
to be boundary, and in good faith a 
small house was moved close to the 
fence, where the house remained four 
years without objection, and thereafter 
it was discovered that the fence was 
not the correct boundary, whereupon 
those claiming under the one who had 
placed the house there, removed it, the 
circumstances were sufficient to consti- 
tute ‘implied acquiescence’ in the 
placement of the house, so as to pre- 
clude replevy of the house by those 
on whose realty it had previously been 
Jocated. 60 Okl.St.Ann. § 334.—Revell’s 
Hstate v. Herron, 105 P.2d 426, 130 A. 
L.R. 1029. 

Tex.Cr.App. There are no property 
rights in gambling paraphernalia, but 
such paraphernalia are a “public nui- 
sance” and possession thereof or dam- 
age for destruction thereof cannot be 
recovered. Vernon’s Ann.P.C. art. 634. 
—Reese v. State, 143 S.W.2d 395. 

§ 46 

Cal.App. To sustain an_ action for 
recovery of specific personalty, plaintiff 
must have the right to immediate and 
exclusive possession of the personalty 
at the time of the commencement of the 
action, although it is not essential that 
he should show that he ever had 

*actual possession of it.—Commercial 
Discount Co. vy. Cowen, 109 P.2d 391. 


Conn. In _ replevin, plaintiff must 
show an immediate right to possession 
at time of bringing the action. Gen. 
St.1930, §§ 5942, 5944——M, Itzkowitz 
& Sons vy. Santorelli, 21 A.2d 376, 128 
Conn. 195. 

Ga.App. In_ bail-trover proceeding 
for an automobile, plaintiff was requir- 
ed to recover, if at all, on the strength 
of her title to the automobile.—Mc- 


lie for 


_ Day v. Long, 11 8.E.2d 395. 


Ga.App. While at common law and 
by statute in Georgia mere possession 
of a chattel will give a right of action, 
such as bail trover, for any interfer- 
ence therewith, such possession must be 
in plaintiff's own right and not as 
agent of another. Code 1933, §§ 105- 
1702, 105-1704.—Zugar v. Glen Falls In- 
cept Co., 11 8.E.2d 839, 63 Ga.App. 


Ky. An action of claim and deliv- 
ery is in ordinary, and is but a sub- 
stitute for the common-law action of 
replevin, and the plaintiff must recoy- 


ins it—Isbell ¥, 
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er on the strength of his own title by 


proving a general or special ownership 
entitling him to lawful possession.— 
Stimson’s Ex’x v. Tharp, 144 8.W.2d 
1031, 284 Ky. 389. 

Miss. Plaintiff could not maintain 
replevin action for recovery of slot 


machines and similar machines and de-. 


vices which had been seized by police, 
since under statute no property right 
could exist in the plaintiff and the pos- 
session by the plaintiff. of such ma- 
chines was unlawful. Laws 1938, ¢ 
pap §§ 1-3.—Clark v. Holden, 2 So.2d 


Miss. Right of plaintiff in replevin 
to recover slot machines and similar 
articles held by the.defendants depend- 
ed upon the plaintiff’s ability to show 
that he had such a property right or le- 
gal interest therein as to be entitled 
to immediate possession thereof without 
regard to whether the possession of the 
defendants was wrongful.—Clark vy. 
Holden, 2 So.2d 570. 

N.J.Sup. “Replevin” is an action in 
which plaintiff’s right to recovery is 
based on strength of his own title 
rather than weakness of. defendant’s 
title—Grimbilas v. Linfair, Ine, 18 
A.2d 412, 126 N.J.L. 82. 

Okl. Plaintiff in replevin must re- 
eover, if at all, on strength of his own 
title or right of possession, and not 
on the weakness of his adversary’s title 
or right of possession.—Revell’s Estate 
yy crnon, 105 P.2d 426, 180 A.L.R. 


9. 

Or. Plaintiffs who were in possession 
of land under claim of right at time 
grain was planted and harvested were 
the owners and entitled to the immedi- 
ate possession of the grain.and could 
maintain replevin for its recovery 
against defendants who allegedly owned 
the land on which the grain was pro- 
duced, and who had hauled away the 
grain which had been stacked in the 
field.—Wodecki v. West, 108 P.2d 521. 


Pa.Com.Pl. A plaintiff in replevin, 
to recover, must prove Y Oe or spe- 
cial property in himself together with 
the right to immediate and exclusive 
possession as against the defendant. 
He cannot rely upon the weakness of 
defendant’s title-—Barbano v, Barbano, 
30 Del.Co. 195, affirmed 16 A.2d 649, 
142 Pa.Super. 371. 

8 47 

Cal.App. To sustain an action for 
recovery of specific personalty, plain- 
tiff must have the right to immediate 
and exclusive possession of the person- 
alty at the time of the commencement 
of the action, although it is not essen- 
tial that he should show that he ever 
had actual possession of it.—Commer- 
oa Discount Co. v. Cowen, 109 P.2d 

A plaintiff who seeks recovery of 
specific personalty must have a gen- 
eral or special property in the person- 
alty, entitling him to right of immedi- 
ate and exclusive possession, but it is 
not essential that he be the absolute 
owner.—Commercial Discount Co. v. 
Cowen, 109 P.2d 391. 

Ga.App. Acts with reference to an 
“agreement and will’? whereby an in- 
valid bequeathed his automobile to 
nurse, and alleged bill of sale by nurse 
to another, and the acquisition and 
possession of the automobile by such 
other person’s daughter, were imma- 
terial in determining question concern- 
ing title to the automobile acquired 
by the nurse from the invalid under 
the bill of sale, and were immaterial 
in determining the rights of: invalid’s 
widow in bail-trover proceeding for 
the automobile, on ground that it was 
set apart as a year’s support for her. 
—McDay v. Long, 11 S.H.2d 395. 

Ga.App. Where the uncontradicted 
evidence, in action in trover to recover 
possession of an automobile, showed 
that neither the plaintiff nor her de- 
ceased husband had title to automobile, 
but that title was in the defendant until 
the defendant sold the automobile to a 
third person, trial court did not err in 
rendering a judgment for the defend- 
ant, nor in: overruling the motion for 
new trial based on general grounds on- 
ly.—MeKinney v. Mechanics Loan & 


ae § 98 
Thrift Corporation, 12 S.H.2d 208, 63 
Ga.App. 795 , 


‘Miss.. Plaintiff could not maintain 
replevin action for recovery of slot 


_ machines and similar machines and de-. | 


vices which had been seized by police, 
since under statute no property right 
could exist in the plaintiff and the pos- 
session by the plaintiff of such ma- 
chines was unlawful. Laws 1938, ¢. . 
Be §§ 1-3.—Clark v. Holden, 2 So.2d 


§ 49 Tita x 
Conn, In replevin, plaintiff must pre- pe 
vail by the strength of his title rather 
than by the weakness of defendant’s — 
title. Gen.St.1930, § 5956.—M. 


Itzko- 
witz & Sons vy. Santorelli, 21 A.2d 
376, 128 Conn, 195. j i 
N.D. In claim and delivery proceed- — 
ings, the plaintiff must depend on the 
strength of his own title-—Sax Motor — 
Co. v. Mann, 299 N.W. 691. bao phe 
Okl. In  replevin action, plaintiff — 
must recover upon the strength of his 
own title or right to possession.—Carte- — 
Caldwell v, Berryhill. 112 P.2d 370. 


§ 68 Fis Seater 
N.J.Sup. Where landlord purchased ~ 
tenant’s machinery in distraint proceed- 
ings, but permitted tenant to continue Py. 
to use machinery and premises, and 
judgment creditor of tenant purchased 
machinery at subsequent execution sale 
and obtained order for possession and ~ 
informed landlord’s attorney that it 
was taking possession of machinery 
unless it was rebonded, landlord’s fai 
ure to make demand for possession of 
machinery before issuance of writ oft 
replevin in favor of creditor did not 
preclude recovery of machinery by 
landlord._Hyman v. Hild, 15 A.2d 326. 
125 N.J.L. 265. ree 
N.Y.App.Div. A judgment restoring 
personalty to the possession of per- 
sons allegedly aggrieved by fraudulent 
transfer could be predicated only on 
demand and refusal as a prerequisite 
to the maintenance of an action. Debt- 
or and Creditor Law, § 279.—Fairfield 
Junior Corporation yv. Standard Plati- 
num Co., 23 Beiee 231, fad te 


Wyo. Where possession of personal 
ty has been acquired lawfully, a de- 
mand for the return thereof is neces-— 
sary to make a defendant liable in an 
action in replevin or in troyver and 
conyersion Helm v. Marcante, 113 P.- 


§ 81 ; 

N.J. Where defendant in replevin- 
suit had rightly acquired possession of 
dairy company’s bottles and boxes for 
whom defendant acted in collecting and 
servicing the bottles and boxes, no no- 
tice was given defendant of revocation 
of such authority or that plaintiff had — 
been made agent of dairy company j 
with power to obtain possession of its 
bottles and boxes, and defendant as-. 
serted claim for compensation for serv- — 
ices rendered in connection with the 
bottles and boxes, defendant’s right to | 
possession was superior to plaintiff’s.— — 
Greten v. Passaic-Bergen Bottle Co., 15. 
A.2d 644, 125 N.J.L. 387, affirming 10 
A.2d 157, 123 N.J.U. 572. ; 

§ 86 

Ga.App. Where the uncontradicted 
evidence, in action in trover to recover 
possession of an automobile, showed 
that neither the plaintiff nor her de- 
ceased husband had title to automobile, 
but that title was in the defendant until 
the defendant sold the automobile to a 
third person, trial court did not err in 
rendering a judgment for the defend- 
ant, nor in overruling the motion for 
new trial based on general grounds 
only.—McKinney v. Mechanics Loan & 
Thrift Corporation, 12 S.H.2d 208, 63 
Ga.App. 795. ae 


D.C.N.Y. Where object of suit is to 
recover possession of personalty, the 
one in possession is a “necessary par- 
ty’, and not a ‘formal party.’’—Hen- 
nock v. Silver, 34 F.Supp. 894. 


Cal, Generally, in an action where 
right to possession of personal prop- 
erty is sole issue, one not claiming 
right to possess such property has no 
right to intervene therein; however, 


A 


Jeg 

§ 93 

such rule has exceptions. Code Civ. 
Proc. § 387.—Goes v. Perry, 115 P.2d 
441, prior opinion: 108 P.2d 719. 

In action to recover possession of 
_personalty, where each party based his 
right of possession upon claim of own- 
ership, one seeking to impose a trust 
upon property standing a 
plaintiff had such an interest in _sub- 
ject matter in litigation as would en- 
‘title her under statute to intervene 
therein, notwithstanding that  inter- 
vener was not claiming right to pos- 
session of property. Code Civ.Proc. § 
887.—Goes v. Perry, 115 P.2d 441, 
prior opinion 108 P.2d 719. 

Minn. Where it appeared in actions 
to replevy life policies that a third 
person was probably entitled to pos- 
session of the policies, he should have 


been brought in as a party by inter- 


vention or impleader. Mason’s Minn.St. 
1927, § 9181.—Braman vy. Wall, 299 
NW. 243. 
aN i § 97 
i. “Jurisdiction in replevin” is ju- 
risdiction to try the dispute as to the 
‘right to possession of property, and 
until officer to whom writ is directed 
obtains possession of the property, de- 
scribed in the writ, the court does not 
have jurisdiction over the property so 
as to be able to enforce a writ of re- 
--plevin by contempt proceedings. Smith- 
‘Hurd Stats. c. 119, § 18.—Universal 
Credit Co. vy. Antonsen, 29 N.E.2d 96, 
874 Til. 194, 130 A.L.R. 626, reversing 
22 N.W.2d 790, 301 Ill.App. 334, trans- 
ferred 19 N.H.2d 366, 370 Ill. 509. 

In a replevin suit, the property is 
_ not within jurisdiction of the court un- 
til the court takes possession through 
its officers.—Universal Credit Co. v. 
Antonsen, 29 N.H.2d 96, 374 Ill. 194, 
1380 A.L.R. 626, reversing 22 N.E.2d 
790, 301 IllLApp. 334, transferred 19 


-N.H.2d 366, 370 Ill. 509. 


§ 99 
Miss. An affidavit averring that the 
_ person seeking to recover property is 
entitled to the immediate possession 
' thereof is a “condition precedent” to 
issuance of a valid writ of replevin. 


» Code 1930, § 3079—Tatum vy. Sciscoe, 


199 So. 70, 189 Miss. 803. 


§ lol 

Miss. An affidavit in replevin show- 
ing that it was made by attorney, on 
behalf of plaintiff, and stating the prop- 
erty to be the property of the affiant, 
and that affiant was legally entitled to 
immediate possession, whereas property 
belonged to plaintiff rather than to at- 
torney, was defective and did not give 
trial court jurisdiction to try the suit. 
Code 1930, § 3079.—Tatum vy. Sciscoe, 
199 So. 70, 189 Miss. 803. 

Ohio App. An affidavit tendered by 
plaintiff in replevin suit was not de- 
fective because notary who signed af- 
fidavit was allegedly also on the bond, 
in absence of showing that at time 
affidavit was made notary signed the 
bond, or that bond had been received. 
—M, & M. Hotel Co. v. Nichols, 32 
N.H.2d 463. 


§ 111 

Ohio App. The filing of a redelivery 
bond, by one from whom personalty is 
sought to be replevied, constitutes a 
“waiver” of any untruthfulness in the 
affidavit for writ of replevin contained 
in a statement required by statute deal- 
ing with affidavit for order of delivery. 
Gen.Code, § 12052.—City Loan & Sav- 
ings Co. v. Sheban, 29 N.H.2d 171, 65 
Ohio App. 7. 


§ 116 
Pa.Com.Pl, Prerequisite of replevin 
is execution of replevin bond in ac- 
cordance with statute, such bond signed 
by plaintiff, and approved by prothono- 


tary. JTailure is ground for quashing 
the writ.—Jones v. Eckenrode, 34 Luz. 
L.Reg.Rep. 28. 
§ 146 
Mich. Where corporation brought 


action in replevin against a_ sheriff 
whose defense was that corporation had 
no standing in court because of its 
charter having been voided, on motion 
to dismiss the ‘writ it was required to 
be assumed that corporation was owner 
of the property replevied and entitled 
to possession.—John J. Gamalski Hard- 


in name of. 
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yay vy. Baird, 299 N.W. 757, 298 Mich. 


Pa.Super. Where a writ of replevin, 
for an automobile which was in pos- 
session of a constable by virtue of levy 
for debt under execution on judgment 
obtained by defendant against a person 
other than plaintiff, was quashed and 
treble costs were awarded under stat- 
ute prohibiting the replevy of goods 
taken in execution by an officer, defend- 
ant was not thereafter entitled to a 
writ of inquiry for a sheriff’s jury to 


assess his damages, since upon quash- — 


ing of writ it was void from its in- 
ception and possessed no further vitali- 
ty for additional proceedings. 12 PS. 
§§ 1836, 1845, 1846.—Oppenheim v. 
Kreimer, 21 A.2d 94, 145 Pa.Super. 283. 


§ 147 est 

N.J. Whether to allow plaintiff in 
replevin suit to amend writ and state of 
demand was within sound discretion of 
trial court.—Greten v. Passaic-Bergen 
Bottle Co., 15 A.2d 644, 125 N.J.L. 387, 
affirming 10 A.2d 157, 123 N.J.L. 572. 

Trial court’s refusal to allow plaintiff 
in replevin suit to amend writ and state 
of demand so as to show right to pos- 
session of goods sought to be recovered 
was not an abuse of discretion.—Greten 
v. Passaic-Bergen Bottle Co., 15 A.2d 
644, 125 N.J.L. 387, affirming 10 A.2d 
157, 123 N.J.L. 572. 

8 154 i$ 

N.Y.City Ct. Where papers on which 
requisition was issued to sheriff who 
took possession of dog involved in re- 
plevin action were sufficient in_ law, 
there was no authority for an order to 
vacate requisition by means of a motion 
by one which was not a party to ac- 
tion. Rules of Civil Practice, rule 61; 
Civil Practice Act, § 1103 et seq.—Fu- 
celli v. American Soc. for Prevention of 
Cruelty to Animals, 23 N.Y.S.2d 983. 


172 

Ga.App. The “Jack Jones” form for 
a trover suit is sufficient in all cases 
within provisions of statute. and no 
additional .averments are mecessary, 
and practitioner pursuing such simpli- 
fied form should not, by demurrer, be 
forced into using a repetitious, circum- 
locutionary, and verbose common-law 
form of pleading. Laws 1847, p. 203, 
§ 2.—Crews y. Roberson, 10 S.H.2d 
114, 62 Ga.App. 855. 

Mont. A complaint alleging that 
plaintiff was owner of oil well pipe, 
the taking of pipe by sheriff under 
search warrant, release of pipe pur- 
suant, to order of release, as result 
of which pipe was lost to plaintiff, was 
insufficient to state cause of action 
against sheriff in ‘‘claim and delivery.” 
—Harri v. Isaac, 107 P.2d 137. 

§ 182 


Ga.App. In an action of trover, if 
description of property in pleadings is 
altogether general and there is nothing 
in description by which the thing at- 
tempted to be described can be sepa- 
rated from general mass of similar ar- 
ticles, requirement of law is not met. 
—Crews v. Roberson, 10 S,H.2d 114, 62 
Ga.App. 855. 

Ga.App. In an action of bail trover, 
the petition must definitely identify the 
property by a particular description or 
by a general description coupled with 
such additional allegations concerning 
time and place or manner of taking or 
conversion that the thing sued for is 
plainly isolated from the general class 
to which it belongs.—Sadler v. Harri- 
son, 14 S.H.2d 485. 

In an action of bail trover, a peti- 
tion containing a detailed description 
of property and allegations regarding 
the taking of the property by defend- 
ant from a certain named farm of 
plaintiff and the conversion thereof by 
defendant was sufifciently definite to 
identify the property and enable the 
sheriff to seize it, and hence was not 
demurrable.—Sadler v. Harrison, 14 §. 
H.2d 485, 

Iowa. Because money may be re- 
plevined only in, the exceptional case 
where replevin of specific identifiable 
money is sought, a plaintiff’s petition 
in suit to replevin money must bring 
case within the exception, and other- 
wise it is demurrable on ground that 
it shows on its face that plaintiff is not 
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titled to relief in replevin. Code 
1935, abd. i—Bler 


oneys held ‘by . 


1935, § 11141; § 12177, su 
v. Myers, 294 N.W. 232. — 

In action to replevin m eld | 
clerk of the municipal court, petition 
was demurrable as failing to show on 
its face that plaintiff was entitled to 
relief, where petition failed to allege 
that eer sought to be replevined was 
specifically 
Code 1935, §§ 11141, 11142; § 12177,. 
subd. 1.—Eller v. Myers, 294 N.W. 232. 

In action to replevin moneys held by 
clerk of municipal court, allegation that 
defendants were estopped from assert- 
ing that money was not segregated so 
as to be subject of replevin, by state- 
ment of clerk that he would not de- 
liver the money until he had a court or- 
der or until parties had agreed concern- 
ing disposition of the money, did not 
obviate’ requirement that plaintiff af- 
firmatively show in his pleadings that 
money was segregated and hence a 
proper subject of replevin.—Eller v. 
Myers, 294 N.W.. 232. 


§ 184 

Kan. A petition alleging that certain 
of the defendants ‘‘purloined”’ deceased’s 
shares of stock in corporation, and 
caused them to be transferred on. the 
books of the corporation from the name 
of the deceased, and praying for a sur- 
render of the stock, stated a cause of 
action for the recovery of property al- 
legedly stolen.—Manka y. Martin Metal 
Mfg. Co., 113 P.2d 1041, 153 Kan. 811. 

Mont. To state a cause of action in 
“claim and delivery,’ the complaint 
must allege not only the ownership or 
right of possession in. plaintiff, but 
that defendant is wrongfully in pos- 
session.—Harri v. Isaac, 107 P.2d 137. 


: § 
Pa.Com.Pl. In replevin the defend- 


ant is required to set forth in his af-— 


fidavit of defense averments denying 
plaintiff’s.title, and such as show his 
own title to the property.—Rasmussen 
v. Preston, 30 Del.Co. 394. 
§ 191 
Pa.Com.Pl, In replevin an affidavit 
of defense is sufficient to require a 
trial before a jury, where it sets forth 
ownership by the defendant which is 
inconsistent with the plaintiff’s claim. 
It is not. necessary to set forth a 
veritable chain of title—Rasmussen y. 
Preston, 30 Del.Co. 394. 


§ 199% 

Kan. The statute authorizing judg- 
ment in favor of a defendant in re- 
plevin claiming a right to the return of 
the property does not necessarily mean 
that he must plead his claimed right 


-by answer rather than. cross-petition. 


Gen.St.1935, 60-1010.—Brandtjen & 
Flues vy. Lucas, 109 P.2d 197, 153 Kan. 


§ 203 
N.J. Whether to allow plaintiff in 
replevin suit to amend writ and state 
of demand was within sound discretion 
of trial court.—Greten vy. Passaic-Ber- 
gen Bottle Co., 15 A.2d 644, 125 N.J.L. 
eee affirming 10 A.2d 157, 123 N.J.L. 


_Trial court’s refusal to allow plain- 
tiff in replevin suit to amend writ ande 
state of demand so as to show right to 
possession of goods sought to be tre- 
covered was not an abuse of discretion. 
—Greten v. Passaic-Bergen Bottle Co., 
15 A.2d 644, 125 N.J.L. 387, affirming 
LOVAL2d'157,- 123 (N Situ, “572% 
Tex.Civ.App. In action to recover 
goats which were allegedly unlawfully 
seized and sold in proceeding for al- 
leged violation of local stock law where 
defendants specifically pleaded justice 
court judgment as authority for the 


sale of goats, defendants thereby put. 


directly in issue the validity of judg- 
ment relied upon to sustain their con- 
duct, and attack on validity of judg- 
ment by plaintiffs was properly made 
by supplemental _pleadings.—Childers 
v. Johnson, 143 S.W.2d 123. 


§ 236 

Ind.App. An action of replevin is an 
“action in tort” and is a ‘“possessory 
action”, and in order for plaintiff to 
recover it is necessary that he prove 
that he is the owner of the property 
described and entitled to its possession 
or that he is entitled to the possession, 


identified and set apart... 


rary 


ant wrongfully 
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thereof and that the defendant has 
wrongfully taken the property from 


plaintiff and detained it or that defend- 
4 detains it.—Isbell v. 
Heiny, 29 N.B.2d 793. ; ; 

_ Ky. An action of claim and delivery 
is in ordinary, and is but a substitute 
for the common-law action of replevin, 
and the plaintiff must recover on the 
strength of his own title by proving 
a general or _ special ownership. en- 
titling him to lawful possession.—Stim- 
son’s Hx’x vy. Tharp, 144 8.W.2d 1081. 
284 Ky. 389. 

La. In suit in quasi contract to re- 
cover property unlawfully taken from 
plaintiff, burden rightly falls on shoul- 
ders of defendant, if he seeks to avoid 
judgment for return of property, to 


“produce proof to show what disposition, 


if any, he has made of it, particularly 
where defendants have steadfastly 
maintained that they never had posses- 
sion of property sued for.—Kramer v. 
Freeman, 3 So.2d 609, 198 La. 244. 

Miss. Proof of ownership by plain- 
tiff of title to property which plain- 
tiff sought to recover in replevin from 
manager of plantation on which plain- 
tiff and wife had resided was not es- 
sential to entitle him to the possession 
thereof for purpose of having it moved 
to new domicile selected y hin.— 
Ouzts v. Carroll, 199 So. 76. 

Mo.App. Where plaintiff in replevin 
shows a previous possession of the 
property in defendant, plaintiff satis- 
fies his initial obligation, and burden is 
then on defendant to show that he had 
parted with possession prior to institu- 
tion of suit—Maier Vv. Henson Motor 
Co., 151 S.W.2d 452. 

N.J.Sup. In replevin action, burden 
is on plaintiff to establish by com- 
petent proof absolute or qualified own- 
ership -and right to exclusive posses- 
sion of chattels involved, where such 
ownership is  denied.—Grimbilas_ v. 
Diptale, Ine., 18 A.2d 412, 126 N.J.L. 

2 


Ohio. In replevin action, defendant 
did not have burden of showing title or 
right of possession, but burden was on 
plaintiff to show an unlawful detention 
by defendant of a chattel of which 
plaintiff was owner or in which he had 
some interest, and of which plaintiff 
was entitled to immediate possession. 
Gen.Code, §§ 12051, 12052, 12069.—Au- 
tomobile Finance Co. v. Munday, 30 N. 
H.2d 1002, 137 Ohio St. 504. 

§ 238 a hae 

Mo.App. In replevin action, plain- 
tiff must show as an essential element 
of his case that defendant had pos- 
session of and was wrongfully detain- 
ing the property at time of institution 
of action.—Maier v. Henson Motor Co., 
151 S.W.2d 452. 

§ 240 

Ind.App. In replevin for possession 
of property found by jury to have been 
wrongfully taken from defendant by 
plaintiff, the law will infer some dam- 
age from such invasion of defendant’s 
rights.—Anchor Stove & Furniture Co. 
v. Blackwood, 35 N.W.2d 117. 

243 

Minn. In actions to replevy from 
sheriff insurance policies, the sheriff 
could, under the general denial of his 
answer, prove that judgment creditors 
of one of the plaintiffs, were entitled 
to possession as against the plaintiffs, 
where the judgment creditors of plain- 
tiffs had obtained the policies from 
bank with which they had been pledged, 
by payment to bank of amount of judg- 
ment debtor’s indebtedness to the bank, 
since a defendant in replevin may 
prove that a third person is entitled 
to possession as against a plaintiff. 
Mason’s Minn.St.1927, § 9376.—Braman 
v. Wall, 299 N.W. 248. 


§ 249 

Cal.App. In suit against a corpora- 
tion to reform a written contract re- 
specting custody and use of ‘‘lead 
cards” and cabinets containing trade in- 
formation for use in procuring sales of 
realty, consolidated with action by cor- 
poration to replevin cards and cabinets 
and for damages for appropriation an 
loss thereof, evidence warranted judg- 
ment denying reformation of contract 


’ 
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and awarding damages to corporation 
for conversion of personalty on ground 
that corporation was sole and exclusive 


owner of cards and cabinets, and that 
those against whom judgment was ren- 


‘dered had lost or appropriated part 


of the cards and had willfully used the 
ecards and information thereon in a 
manner not designated and agreed upon 
in contract and in violation thereof.— 
Palm Springs-La Quinta Development 
i v. Kieberk Corporation, 115 P.2d 

Ga.App. In _ bail-trover’ proceeding 
by widow for an automobile on ground 
that it was set apart as a year’s sup- 
port for her, evidence was insufficient 
to authorize finding that title to the 
automobile was in the widow, but de- 
manded a finding that the title was 
in intervener ag security for defend- 
ant’s indebtedness to intervener.—Mc- 
Day v. Long, 11 S.E.2d 395. 

Ohio. A plaintiff cannot recover in 
replevin unless he has proved by a pre- 
ponderance of the evidence either his 
right of property or right of possession 
at commencement of the action. Gen. 
Code, §§ 12051, 12052.—Automobile Fi- 
mance Co. v. Munday, 30 N.E.2d 1002, 
137 Ohio St. 504. 

Pa.Super. That stock certificate and 
deed for cemetery lot were issued in 
name of plaintiff in replevin action, and 
that he was the insured in life policy, 
was prima facie evidence of his title 
and right of possession of such docu- 
ments sought to be recovered.—Barbano 
aa 16 A.2d 649, 142 Pa.Super. 

R.I. In replevin to recover automo- 
bile, where defendants answered and 
plaintiff was defaulted, evidence sup- 
ported decision for defendants for re- 
turn and _ restoration of automobile 
and $150 damages.—Petrucelli v. Gins- 
berg, 14 A.2d 505. 

Wis. In replevin action to recover 
eattle seized and sold by sheriff on 
execution ‘issued on judgment against 
third party, evidence failed to sustain 
finding that third party owned the 
cattle, and established ownership of the 
eattle in the plaintiff.-Laabs v. Heit- 
zinger, 294 N.W. 537. 

§ 250 

Ark. In replevin to recover machin- 
ery, levied on by defendant deputy 
sheriff under execution on judgment 
against corporation, plaintiff’s positive 
undisputed evidence eld to show, as 
matter of law, that plaintiff became 
owner of machinery by purchase from 
officer of such corporation before levy 
and was owner and entitled to posses- 
sion thereof at time of trial.—Industrial 
yi mecgaet Co. v. Timbrook, 151 8.W.2d 


§ 253 
N.Y.App.Div. In action to replevy 
certain personalty which was allegedly 
wrongfully withheld by wife, evidence 
failed to establish value of the person- 
alty sought to be replevied or that any 
demand had ever been made on the 
wife for its  delivery.—Gibbons v. 
Schwartz, 27 N.Y.S.2d 214, 261 App. 

Div. 794. 
255 


§ 

Fla. Where possession of personalty 
involved in replevin was redelivered 
to defendants on posting of forthcom- 
ing bond, and defendants thereafter 
filed motion to dismiss on ground that 
copy of cause of action upon which 
the action was based was not attached 
to declaration and copy of declaration 
was not served on defendants on or be- 
fore rule day succeeding filing of dec- 
laration, order dismissing the action 
was void. Comp.Gen.Laws 1927, § 
5341.—Friedrich v. PLOW Bs 198 So. 701. 

61 


Or. In replevin to recover possession 
of grain, wherein complaint was not 
challenged by demurrer setting forth 
specific objection that complaint con- 
tained no allegation that grain was 
wrongfully detained by defendants in 
county of trial at time of commence- 
ment of action, and defendants answer- 
ed on the merits, granting of motion 
for judgment of involuntary nonsuit on 
ground that complaint contained no 
such allegation was error.—Wodecki v. 
West, 108 P.2d 521. 


§ 311 

j § 272 Ve 
Or. In replevin action for possession 
of grain, the pertinent inquiry was who 
was the owner and entitled to immedi- 
ate possession of the grain, which was 
stacked in the field when defendants 
hauled it away, and the ownership of 
the field was not an issue.—Wodecki v.. 
West, 108 P.2d 521. i 

§ 276 " 

OkI. In replevin action, 
dicted testimony by plaintiff that he 


had purchased the property in con- 


troversy, that he had rented it to cer- 
tain parties, and later found the prop-_ 
erty in possession of defendant in an- 
other county, was sufficient as against 


demurrer,—Smith yv. Bogart, 107 P.2d id 


173. 
§ 277 
Tex.Civ.App. In judgment creditor’s 
action for title and possession of per- 
sonalty including soda fountain, which 
was levied on by constable as property 


uncontra- — 


so 
ra 


F 


of judgment debtor and was sold to 


the creditor at execution sale, whether 
the soda fountain was purchased by 
the judgment debtor with his own 
money and whether he had any interest 


therein when it was sold by the con- — 
Butler kas 


stable was for jury.—YFoster v. 
Bros., 153 S.W.2d 623. ; ‘ 
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Okl. Where evidence supported plain- 
tiff’s right to possession of chattel in-— 
volved in replevin, and no sufficient evi- 


dence for jury’s consideration was of- — 


fered in defense, instructed verdict for 
plaintiff was proper.—Jones v. | 
Three Welding Equipment Co., 107 P. 
2d 1015. <A gti 
Tex.Civ.App. Where evidence _ per- 
taining to controlling issue as to who - 
was entitled to title and possession of 
personalty was without conflict, trial 
court was required under rules of prac- 
tice to give a peremptory instruction 
in favor of one or the other of the 


parties.—Denny v. White House Lum- 

ber Co., 150 S.W.2d 296, error dis- — 

missed, judgment correct. ‘ 
8 290 


Ga.App. Verdict for plaintiff in 
trover should have been for a lump 
sum, but, where verdict was returned 


for plaintiff for ‘$98.88 as principal and 


$7.64 as hire’, judgment for plaintiff 
would be affirmed with direction that 
Plaintiff write off from verdict the 
amount of $7.64.—Keel v. Attaway, 15 
S.E.2d 562. 

Wis. A 
should be so drawn that jury may 
find whether plaintiff has title or right 
to possession of the property involved, 
whether defendant unlawfully took or 
detained the property, and may de- 
termine the value of the property, and 
the damages sustained y successful 
party from any unlawful taking or un- 
just detention of the property other. 


than the costs of the trial. St.1939, §§ 
265.13, 270.59.—Laabs v. Heitzinger, 
294 N.W. 5387. 
305 
Wis. A verdict in repleyin action 


should be so drawn that jury may 
find whether plaintiff has title or right 
to possession of the property involved, 
whether defendant unlawfully took or 
detained the property, and may de- 
termine the value of the property, and 
the damages sustained by successful 
party from any unlawful taking or un- 
just detention of the property other 
than the costs of the trial. St.1939, 


§§ 265.18, 270.59.—Laabs v. Heitzing- 
er, 294 N.W. 537. 
§ 310 
Wis. A verdict in replevin action 


should be so drawn that jury may find 
whether plaintiff has title or right to 
possession of the property involved, 
whether defendant unlawfully took or 
detained the property, and may de- 
termine the value of the property, and 
the damages sustained by successful 
party from any unlawful taking or un- 
just detention of the property other 
than the costs of the trial. St.1939, §§ 
265.13, 270.59.—Laabs v. Heitzinger, 
294 N.W. 537. 
311 


Okl. In replevin action, judgment for 
plaintiff for sum certain as the value 
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§ 312 
of the property in controversy, in case 
delivery of the property could not be 
had, was error, where there was no 
- evidence adduced to show value.—Jones 
v. Big Three Welding Equipment Co., 
. 107 P.2d 1015. 
5 § 312 


‘Mo.App. Where no finding of facts 
was requested or made in replevin ac- 
tion tried before the court sitting as 
a jury, judgment for plaintiff in sub- 
stantial compliance with statute but 
containing no finding on the question 
of damages was not erroneous since it 
was presumed that trial court found 
that plaintiff was not entitled to dam- 
ages. Rey.St,1939, § 1801, Mo.St.Ann. 
§ 1637, p. 1786.—Interstate Securities 
Co. v. Barton, coe 393. 


f 9 
RI. Where defendants in_replevin 
‘answered and plaintiff was defaulted, 
defendants were entitled not only to a 
decision, but also to prove damages, 
if any, on day appointed for _ trial.— 
-Petrucelli v. Ginsberg, 14 A.2d 505. 
Where defendants in replevin to re- 
- eover automobile answered under gen- 
- eral issue and filed a joint special plea 
alleging that title and right to pos- 
session was in: codefendant, and plain- 
tiff defaulted, and defendants proved 
_ damages, decision should have been 
for both defendants for costs, and for 
_ codefendant for return and restoration 
of automobile and damages, but de- 
fect, due to failure of decision to be 
in such form, could be corrected by 
superior court on entry of judgment. 
—Petrucelli v. yaad 14 A.2d 505. 
i Zs 
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. Wash. Plaintiff in replevin must, to 
satisfy condition of replevin bond and 
_ judgment for a return of property to 
defendant, return or offer to return 
identical property replevied and not 
other property of like kind and value. 
—Kampendonk v. American Bonding 
Co. of Baltimore, 107 P.2d 588. 
Where judgment in action in claim 
and delivery to recover truck ordered 
that truck be returned to defendants, 
defendants were entitled to have iden- 
_ tical property taken under writ of 
- replevin returned to them, regardless 
of whether property was particularly 
described in writ, and defendants were 
warranted in refusing to accept return 
Sot truck without top and body and 
_ spare parts, which. were on truck when 
seized under writ, notwithstanding that 
writ did not mention top or body.— 
- Kampendonk y. American Bonding Co. 
of Baltimore, 107 oes 

aa. If evidence warranted finding 
that defendants did unlawfully take 
possession of property, then by com- 
mon justice they ought to be con- 
demned, not only to return property, 
but also to pay plaintiff sum equiva- 
lent to its value in event they cannot 


produce it. Civ.Code, art. 2312.—Kram- 
a: Freeman, 3 So.2d 609, 198 La. 


The defendant is liable in quasi con- 
tract for value of thing if he is unable 
to restore it to its owner because of its 
destruction or injury through his fault, 
and in addition burden is upon unlaw- 
ful possessor to account for thing, and 
in case he fails to do so he should be 
ordered to return it or to pay owner 
for its value. Civ.Code, art. 2312.— 
Kramer y. Freeman, 3 So.2d 609, 198 
La, 244. 

§ 352 

N.Y.Sup. In an action to recover a 
chattel, plaintiff is entitled to costs of 
course, upon rendering of a final judg- 
ment in his favor. Civil Practice Act, 
§ 1470, subd. 2; § 1473.—Wagner vy. 
Charrier, 29 N.Y.S8.2d 315. 

RI. Where defendants in replevin 

' to recover automobile answered under 
general issue and filed a joint special 


plea alleging that title and right to 
possession was in codefendant, and 
plaintiff defaulted, and defendants 


proved damages, decision should have 
been for both defendants for costs, and 
for codefendant for return and restora- 
tion of automobile and damages, but 
defect, due to failure of decision to be 
in such form, could be corrected by 
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superior court on entry of judgment.— — 


Petrucelli vy. Ginsberg, 14 A.2d 505, 
353 


N.Y.Sup. In replevin action, defend- 
ants were not entitled to recover costs 
though they succeeded with respect to 
a substantial part of plaintiff’s claim. 
Civil Practice Act, § 1483.—Wagner v. 
Charrier, 29 N.Y¥.$8.2d 315. : 

Where a complaint contains but one 
count to recover possession of several 
chattels, and both parties succeed as 
to part of the property replevied, the 
defendant isnot entitled to costs.— 
Wagner vy. One N.Y.S.2d 315. 

3 

N.Y.Sup. In an action to recover a 
chattel, in order for plaintiff to recover 
costs, the value of the chattel must be 
fixed as well as the amount of damag- 
es, if they are awarded. Civil Practice 
Act, § 1470, subd. 2; § 1473.—Wagner 
v. Charrier, 29 N.Y.S.2d 315. 

§ 355 

N.Y.Sup. In replevin action, where 
no testimony was adduced as to value 
of chess board and part of checkers 
which were replevied, apart from value 
of complete set, only a nominal value 
could be placed thereon in computing 
eosts to which plaintiff was entitled.— 
Wagner v. Charrier, 29 N.Y.S.2d 315. 


§ 359 

Cal.App. The misuse of “lead cards”, 
which contained trade information to be 
used for procuring sales of realty, con- 
trary to terms of an agreement between 
parties; was a proper element to con- 
sider in determining amount of damages 
for misuse of index card system in ac- 
tion to replevin cards and for damages 
for appropriation and loss thereof.— 
Palm Springs-La Quinta Development 
Co. v. Kieberk Corporation, 115 P.2d 


548, 
§ 360 

Ky. Though successful defendant’s 
claim for damages in action to recover 
possession of a team of mules, harness, 
and a wagon might have been spe- 
cifically made in his answer and coun- 
terclaim and brought down to date of 
restitution by amendment, defendant 
took an appropriate course to_ secure 
consideration of his claim by filing a 
motion on the day judgment was en- 
tered that the court hear evidence and 
fix damages suffered by him through 
plaintiff's taking and_ detention of 
property under an order of delivery 
15 months before. Civ.Code Prac. §§ 
180 et seq., 330, 388.—Stimson’s Ex’x 
i Tharp, 144 S.W.2d 1031, 284 Ky. 

Pa.Com.PI. In replevin, a motion to 
quash the writ was granted, where it 
had been issued to seize an automobile 
in the possession of a constable, levied 
by him in a proper execution for the 
non-payment of a judgment, whereupon 
defendant had a rule granted on plain- 
tiff to show cause why the order of 
court quashing the writ should not be 
amended by adding thereto an award 
to defendant of-treble costs.—Oppen- 
heim y. Kreimer, 88 P.L.J. 668, 

The act of April 3, 1779, 12 P.S. § 
1846, provides that the court ‘‘may and 
shall’ award treble costs to defendant 
in a void writ of replevin. Under this 
provision of the statute, the word 
“may” confers jurisdiction on the court 
to award treble costs, and the word 
“shall” directs the court to exercise 
that jurisdiction in favor of defend- 
ant. Read in that sense, both these 
words, ‘‘may” and “shall,” have a spe- 
cific meaning, and makes the awarding 
of treble costs mandatory.—Oppenheim 
v. Kreimer, 88 P.LJ. 668, 

The imposition of treble costs as 
damages is necessary in order to carry 
out the evident intent of the legisla- 
ture to punish a plaintiff who would 
sue out a writ of replevin against an 
officer of the law, despite a statutory 
prohibition. Such punishment by the 
assessment of treble costs is not un- 
reasonable, and is designed to prevent 
the issuance of such writs.—Oppenheim 
v. Kreimer, 88 P.L.J. 668. 

Pa.Com.Pl. Where plaintiff’s writ of 
replevin to recover possession of an 
automobile had been quashed, because 
the automobile was then in the hands 
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or determination of the rightful owner 
of the car.—Oppenheim y. Kreimer, 88 
PLS: 670. ; 


On the quashing of a void writ of 


replevin, the act of 1779, 1 Sm.L. 470, 
12 P.S. §§ 1845, 1846, provides for three 
remedies: first, for the quashing of 
the writ; second, for the awarding of 
treble costs as damages to the defend- 
ant; and third, the issuance of an at- 
tachment against the prothonotary or 
elerk who shall make out or grant any 
such writ, knowing the goods to be 
taken in execution.—Oppenheim vy. 
Kreimer, 88 P.L.J. 670. ; 

R.I. In replevin to recover automo- 
bile, where defendants answered and 
plaintiff was defaulted, 
ported decision for defendants for re- 
turn and restoration of automobile and 
$150 damages.—Petrucelli v. Ginsberg, 
14 A.2d 505. 

“S.C. In action in claim and delivery, 
where plaintiff gave the required un- 
dertaking when it seized the personal- 
ty in claim and delivery, defendant 
‘could not recover punitive damages in 
counterclaim for loss caused by the 
seizure.—Florence-Mayo Nuway Co. v. 
Eaddy, 9 S.H.2d 727, 194 S.C, 277, 


§ 366 
Mo.App. In replevin, value of prop- 
erty is ordinarily to be assessed as of 
date of trial and not as of date it came 
into possession of defendant, but rule 
is otherwise where, after acquiring pos- 
session, defendant thereafter parted 
with possession. so that no opportunity 
was available for putting a value on 
property. at time of trial.—Maier v. 
enson Motor Co., 151 S.W.2d 452. 
§ 367 


Mo.App. In replevin, value of prop- 
erty is ordinarily to be assessed as of 
date of trial and not as of date it came 
into possession of defendant, but rule 
is otherwise where, after acquiring pos- 
session, defendant thereafter parted 


evidence sup- 


with possession so that no opportunity © 


was available for putting a value on 
property at time of trial—Maier vy. 
Henson Motor Co., ged S.W.2d 452, 


5 
Cal.Apm In suit against a corpora- 
tion to reform a written contract re- 
specting custody and use of ‘lead 
ecards” and cabinets containing trade 
information for use in procuring sales 
of realty, consolidated with action by 
corporation to replevin cards and cabi- 
nets and for damages for appropriation 
and loss thereof, an award of damages 
to corporation in amount of $6,500 for 
destruction or loss of cards and misuse 
of index card system contrary to ternis 
of agreement between parties was. not 
excessive under the evidence.—Palm 
Springs-La Quinta Development Co. y. 
Kieberk Corporation, 115 P.2d 548. 

In suit against a corporation to re- 
form a written contract respecting cus- 
tody and use of “‘Jead cards” and cabi- 
nets containing trade information to be 
used for procuring sales of realty, con- 
solidated with action by corporation 
to replevin cards and cabinets and for 
damages for appropriation and loss 
thereof, evidence sustained finding that 
2,000 master cards had been lost or de- 
stroyed by those against whom judg- 
ment was rendered and that cards were 
worth $3.25 a piece, and hence, judg- 
ment for corporation for $6,500 for de- 
struction or loss of master cards was 
proper.—Palm Springs-La Quinta De- 
velopment Co, vy. Kieberk Corporation, 
115 P.2d 548. 

La, The defendant is liable in quasi 
contract for value of thing if he is 
unable to restore it to its owner be- 
cause of its destruction or injury 
through his fault, and in addition bur- 
den is upon unlawful possessor to ac- 
count for thing, and in case he fails 
to do so he should be ordered to return 
it or to pay owner for its value. Civ. 
Code, art. 2312.—Kramer vy. Freeman, 
3 So.2d 609, 198 La. 244. 


§ 394 
Wash, Plaintiff in replevin must, to 


pan 


an 


Co. of Baltimore. 107 P.2d 588. 


22 

Kan. In action on bond for rede- 
livery of livestock and other chattels, 
seized by sheriff under writ of replevin, 
issued at instance of plaintiff as chat- 
tel mortgagee, and surrendered _ to 
mortgagor of part of chattels on giving 
of such bond, plaintiff’s recovery is 
not limited to value of livestock not 
returned to him, but he may recover 
fair value of all such chattels not 
forthcoming according to terms of 
-bond.—Niebauer vy. Bivins, 112 P.2d 
118, 153 Kan. 455. 

Miss. Attorney’s fees are not recoy- 
erable from the sureties on a replevin 
bond unless the facts show such gross 
or wilful wrong as to justify infliction 
of punitive damages, in absence of stat- 
ute.—Ouzts v. Carroll, 199 So. 76. 

Where it was averred in affidavit in 
replevin that property had been wrong- 
fully taken from possession of plaintiff 
within preceding 30 days, whereas in 
fact plaintiff had been in possession 
and enjoyment of the property within 
the preceding 30 days as head of fami- 
ly, but plaintiff was being deprived of 
its use and enjoyment by his wife and 
by manager of plantation on which 
plaintiff and wife had resided, unless 
plaintiff should return to the planta- 
tion, plaintiff’s action was not so wilful, 
oppressive or malicious, when consider- 
ed in light of fact that he acted on ad- 
vice of attorney, as to justify recovery 
of attorney’s fees from sureties on re- 
plevin bond.—Ouzts v. Carroll, 199 So. 


§ 432 5 

_Okl. A justice of the peace has ju- 
risdiction of an action to recover dam- 
ages for breach of the conditions of a 
redelivery bond filed and approved in 
a replevin action in another court, 
where the damages claimed do not ex- 
ceed $200. 39 OkI.St.Ann. § 82-84.— 
Holland vy. General Motors Acceptance 
Corporation, 109 P.2d 502. 


§ 460 

Kan. In action on bond for rede- 
livery of livestock and other chattels, 
seized by sheriff under writ of replevin, 
issued at instance of plaintiff as chattel 
mortgagee, and later surrendered to 
mortgagor of part of chattels on giving 
of such bond, instruction, rehearsing 
terms of bond and adding that only 
property left for jury to consider was 
livestock therein described, was _ er- 
roneous in failing to tell jury that they 
should find fair and reasonable value 
of every chattel so surrendered and not 
redelivered to plaintiff or otherwise 
properly accounted for pursuant to 
terms of bond,—Niebauer v, Bivins, 112 
P.2d 118, 153 Kan. 455. 


RESCUE 


7 

Ky. To rescue . assist in the rescue 
of another who has been unlawfully ar- 
rested is not a criminal offense if done 
without the use of violence.—Woods v. 
Commonwealth, 152 S.W.2d 997, 287 
Ky: 312. 

Where an arrest is illegal, third par- 
ties have no right to assault an officer 
to effect a rescue of the person arrested. 
—Woods v. Commonwealth, 152 S.W.2d 
997, 287 Ky. 312. 


REVIEW, WRIT OF 


§ 2 

Mass. Where plaintiff was informed 
by attorney for one of other plaintiffs 
whose cases were being tried before au- 
ditor that other plaintiffs had aban- 
doned their cases and plaintiff told 
such attorney, who had been told by 
plaintiff’s attorney to “follow the case 
for him’ during plaintiff's attorney’s 
absence, to use his own judgment, en- 
try of agreement for judgment for 
“neither party” was authorized by 
plaintiff and he was not entitled to a 
writ of review to bring forward and 


try the case—Whalen vv. Worcester 
Hlectrie Light Co., 29 N.E.2d 763. { 


§3 
Me. Under statute authorizing a 
justice of superior court to grant re- 
view upon showing that witness tes- 
tified falsely to material facts against 
party who was surprised and then 
unable to prove falsity, the granting 
of review is discretionary, and excep- 
tions will not be sustained as to find- 
ings of fact, but only upon rulings of 
law, but when case is barren of proof 
of statutory requirements, and there is 
nothing to justify the decision grant- 
ing review, ruling is contrary to law 
and is an abuse of discretion. Rev. 
St.1930, ¢, 103, § 1, par. 2.—Scott v. 

St. Pierre, 16 A.2d 473. 


§ 18 

Mass. Where action was terminated 
by entry of agreement for judgment 
for neither party, upon which no judg- 
ment could be rendered by -court, and 
no final judgment was entered, petition 
for a writ of review to bring forward 
and try the action as if the agreement 
for judgment for neither party had not 
been filed could not be granted.—Whal- 
en vy. Worcester BHlectric Light Co., 29 
N.E.2d 763. 


REWARDS 


§ 25 
N.Y. To constitute a contract for a 
reward, there must be mutual: assent 
or an offer and consent to the offer, 
and though the motive inducing con- 
sent may be immaterial, the consent is 
vital—Reynolds v. Eagle Pencil Co., 35 
N.BH.2d 35, 285 N.Y. 448, reversing 23 
N.Y.S.2d 101, 260 App.Div. 482, appeal 
granted 24 N.YS.2d 985, 260 App.Div. 

924. Appeal denied. - 


§ 28 

N.Y.App.Div. Where defendant pub- 
lished in newspapers an offer of re- 
ward for information leading to ar- 
rest and conviction of persons respon- 
sible for assault upon certain of de- 
fendant’s employees by pickets and 
strikers, plaintiff was not precluded 
from accepting offer by fact that plain- 
tiff was one of employees who was as- 
saulted.—Reynolds v. Eagle Pencil Co., 
23 N.Y.S.2d 101, 260 App.Div. 482. 

Where defendant published in news- 
papers an offer of reward for infor- 
mation leading to arrest and convic- 
tion of persons responsible for assault 
upon defendant’s employees, if plain- 
tiff, who was one of assaulted em- 
ployees, intending to accept offer, took 
action which plaintiff was under no 
legal obligation to take, by causing ar- 
rest of perpetrator of crime, unless 
other circumstances prevented, plain- 
tiff would not be denied recovery of 
reward because plaintiff may also have 
been animated by a desire to cause hig 
assailant to be punished.—Reynolds v. 
Eagle Pencil Co,., 23 N.Y.S.2d 101, 260 
App.Div. 482. 


N.Y.App.Div. 
lished in newspapers an offer of reward 
for information leading to arrest and 
conviction of persons responsible for 
assault upon defendant’s employees, 
including plaintiff, by pickets and 
strikers, if information given by plain- 
tiff to police concerning description 
of assailant before reward was offrred 
had led to assailant’s arrest, plaintiff 
would not have been entitled to re- 
ward.—Reynolds v. agile Pencil Co., 
23 N.Y.S.2d 101, 260 App.Div. 482. 


Where defendant published in news- 
papers on July 13 an offer of reward 
for information leading to arrest and 
conviction of persons responsible for 
assault upon defendant’s employees, 
including plaintiff, on July 8, and 
plaintiff's act on July 13, with knowl- 
edge of offer, in identifying assailant 
and in communicating information to 
police with intention of earning reward 
caused assailant’s arrest and convic- 
tion, plaintiff could recover reward, 
notwithstanding that on July 8 plain- 
tiff had given police a genera] descrip- 
tion of assailant.—Reynolds v. Eagle 
Pencil Co., 23 N.Y.S.2d 101, 260 App. 
Div. 482. 


§ 39 
Where defendant pub- ~° 


§.W.2d 577, 287 Ky. 246. 


Ky. Where bankers’ } 
fered a reward for the “arrest and con- 
viction” of bank robbers, and confed- 
erate implicated a named person aS 
one of the bank robbers and federal 
agents went with federal warrant tone 
county where bank robber lived, and 
jailer of that county, who was ac- 
guainted with the bank robber and — 
knew where he lived, and one of the 
federal agents, and a deputy sheriff ve 
sought out the bank robber, and when 
the bank robber was found, .jailer ar- 
rested and searched him, and bank ro 
ber confessed to jailer, jailer did not — 
comply substantially with the terms of — 
the offer of the reward, and was not ~ 
entitled to the reward.—Miles v. Booth, 
152 S.W.2d 577, 287 Ky. 246. Fe ane 

The fact that jailer told bank robber | 
who was already under arrest and who 
had been indicted for bank robbery that 
bank robber’s brother had confessed to 
jailer that brother participated in bank 
robbery, and bank robber thereafter — 
pleaded guilty as his three confederates — , 
had done, to robbing bank, did not — 
entitle jailer to reward offered by 
bankers’ association for the “arrest an 
conviction’ of each person robbing — 
bank.—Miles v, Booth, 152 S.W.2d 5 
287 Ky. 246. i 3 


defendant’s offer of a reward for infor- — 
mation leading to arrest and conviction — 
of any person responsible for assault 
committed on plaintiff and ancl nen er 
son defeated plaintiff’s legal right to 
reward,—Reynolds y. Eagle Pencil Co., 
35 N.E.2d 35, 285 N.Y. 448, reversing _ 
23 N.Y.S.2d 101, 260 App.Div. 482, ap-— 
peal granted 24 N.Y.S.2d 985, 260 App. 
Div. 924. Appeal denied. vi Pines 1h et 


viction of his assailants did not act on ts 
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RIOT 


§1 eeNagy 
Pa.Super. A “riot’’ is commonly de- 
fined as a tumultuous disturbance of 
the peace by three or more persons as-_ 
sembled and acting with a common in- 
tent either in executing a lawful pri- 
vate enterprise in a violent and turbu- — 
lent manner to the terror of the people 
or in executing an unlawful enterprise © 
in a violent and turbulent manner.— 
Commonwealth y, Paul, 21 A.2d 421. 
Pa.Quar.Sess. A riot is commonly 
defined as a tumultuous disturbance of 
the peace by three or more persons 
assembled and acting with a common ~ 
intent; either in executing a lawful ~ 
private enterprise in a violent and turb- — 
ulent manner, to the terror of the 
people, or in executing an unlawful — 
enterprise in a violent and turbulent — 
manner.—Commonwealth y. Paul, 8 Sch, 
Reg. 74. 


§ 3 

Pa.Super. That the common purpose 
or intent to commit an unlawful act 
has been realized or carried out without 
actual violence or property damage does 
not negative the presence of a “riot”, 
since actual force or violence is not an 
indispensable element of riot,—Common- 
wealth v. Paul, 21 A.2d 421, 

Pa.Quar.Sess. Personal injury or vi- 
olence to any individual or damage to 
property is not an essential element to 
the crime of riot.—Commonwealth v. 
Paul, 8 Sch.Reg. 74. 

Tex.Cr.App. Any set of men who 
prevent another from pursuing his 
daily vocation are interfering with a le- 
gal right, which makes the interference 


unlawful.—Ralph y. State, 148 8.W.2d 
401, 
Tex.Cr.App. An unlawful assembly 


is a necessary element of the offense of 
engaging in a ‘riot’. Vernon's Ann.P. 
C. arts. 455, 464.-Henry v. State, 149 
S.w.2d 115. 
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§ 4 

Tex.Cr.App. For purpose of prosecu- 
tion of accused for engaging in a riot, 
tonversation commenced by accused 
and others with nonunion men, in an 
unsuccessful attempt to get nonunion 
workers to join union, and beatings 
administered by the accused and some 
of the others who had engaged in the 
conversation, to the nonunion men after 
they had left their work at night and 
were traveling on a public highway, 
-were parts of the same continuous 
Aa he ot v. State, 148 S.W. 

2d We 


; § 18 
| ex.Cr.App. Information charging 
that defendant and others unlawfully 
assembled with purpose and intent to 
“aid each other by violence and. by use 
of hatchets, wrenches, etc., to interfere 
with, intimidate and prevent a named 
individual and others from lawfully 
pursuing his and their labor, occupa- 
tion and employment, charged offense 
af engaging in a riot and was not objec- 
_ tionable on ground that the allegations 
were too uncertain and indefinite and 
were confusing.—Ralph v. State, 148 
S.W.2d 401. 


§ 33 
Pa.Super. Evidence that there was 


FS 
'-an assembling together in a riotous, 


tumultuous, and disorderly manner of 
200 or 300 persons led or directed by 
defendants, that their conduct tended to 
and did terrify and alarm peaceful citi- 
zens, and that they proceeded with a 
common intent and purpose to stop the 


mining of coal by threats of violence, 


intimidation, and menacing attitude of 
large numbers assembled together, was 

sufficient to sustain convictions for 
“riot”, even though evidence did not 
‘show that there was any property dam- 
age or that anyone was injured.—Com- 
-monwealth v, Paul, 21 A.2d 421. 

- Tex.Cr.App. Evidence was sufficient 
' to sustain conviction for engaging in a 
- riot.—Ralph v. State, 148 S.W.2d 401. 


ROBBERY 


i §1 
Ia. ‘‘Robbery” is defined at common 


Jaw as the felonious taking of money or 


goods of value from the person of an- 
other or in his presence, against his 
‘will, by violence or putting him in fear. 
“aoa y. Cooper, 3 So.2d 118, 197 La. 


§ 11 
App.D.C. “Larceny” is an _ offense 
against the possession, whereas ‘“rob- 
bery” is an offense against the person, 
—Neufield v. U. S., 118 F.2d 375. 
Ok1.Cr.App. The distinction between 
“robbery” and “larceny from the per- 
son’? is very close, but there is the dis- 
tinguishing element in that to consti- 
tute “robbery” either force or fear must 
be exercised, while to constitute “‘lar- 
ceny from the person” force or fear is 
- umnecessary. 21 OklISt.Ann. §§ 791, 
801.—Cannon Vv. poole 107 P.2d 809. 
C.C.A.Wash. The _ statute defining 
the term ‘bank’, within statute mak- 
jug it a crime to rob a bank, ag any 
member bank of the Federal Reserve 
System and any bank, banking asso- 
ciation, trust company, savings bank, 
or other banking institution organized 
or operating under the laws of the 
United States, was intended to cover 
offenses against banks organized or op- 
erating under the laws of the United 
States, regardless of whether they are 
members of the Federal Reserve Sys- 
tem. 12 U.S.C.A. §§ 588a, 588b.— 
Cossack v. Swope, 114 F.2d 998. 
§ 14 
Ala.App. The telonious taking of 
slot machines which were not owned 
by accused, from the possessor, con- 
stituted “robbery” regardless of 
whether the possessor owned the ma- 
chines. Code 1923, 5460.—Key vy. 
State, 197 So. 360, reversed 197 So. 
363 and 197 So. 364. 


§ 16 
Cal.App. Robbery does not depend 
upon the value of the property taken, 
and, the other elements veray present, 
the crime is made out even though the 
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property taken is of slight value— 
People v. Thomas, 113 P.2d 706. i 


23 
App.D.C. The word “possession” in 


‘robbery statute is not used in strict 


larcenous sense, but is used in a col- 
loquial sense, meaning nothing more 
than custody or control. D.C.Code 
1929, T. 6, § 34.—Neufield v. U. S., 118 
F.2d 375. 


§ 24 

I. The gist of the offense of “armed 
robbery” is the force or intimidation 
used in taking from the person of an- 
other, against his will, the property be- 
longing to him or in his care.—People 
v. Guinto, 29 N.H.2d 602, 374 Ill. 404. 

Ok1.Cr.App. The violence or intimi- 
dation in a robbery must be contem- 
poraneous with or precede the taking 
of the property. 21 Okl.St.Ann. §§ 791, 
801.—Cannon vy. State, 107 P.2d 809. 

Violence necessary to constitute rob- 
bery must be actual, personal violence, 
but the degree of force used is immate- 
rial, except under statutes providing for 
a punishment varying with the violence 
which accompanies the taking, 21 Okl. 
St.Ann. §§ 791, 801.—Cannon y. State, 
107 P.2d 809. 

Tex.Cr.App. The offense of robbery 
may be committed by an assault or 
violence or by putting the victim in 
fear of life or serious bodily injury. 
for the purpose of fraudulently tak- 
ing from him or his possession any 
property with the intent to appro- 
priate the property to the use of the 
taker. Pen.Code 1925, art. 1163.— 
Bird v. State, 147 S.W.2d 6500. 

3 


3 

IW. The gist ofthe offense of “armed 
robbery” is the force or intimidation 
used in taking from the person of an- 
other, against his will, the property 
belonging to him or in his care.—Peo- 
ple v. Guinto, 29 N.H.2d 602, 374 Ill. 
404. 

Tex.Cr.App. The offense of robbery 
may be committed by an assault or 
violence or by putting the victim in 
fear of life or serious bodily injury 
for the purpose of fraudulently tak- 
ing from him or his possession any 
property with the intent to appro- 
priate the property to the use of the 
taker. Pen.Code 1925, art. 1163.— 
Bird v. State, 147 pac 500. 


§ 

App.D.C. The purpose of Congress 
in enacting the robbery statute for 
District of Columbia was to expand the 
common-law definition of robbery so 
that it would comprehend the taking 


by sudden or stealthy seizure or 
snatching. D.C.Code 1929, T. 6, § 34.— 
Neufield v. U. S., 118 F.2d 375. 


§ 49 

Miss. Under statute making robbery 
a capital offense under certain condi- 
tions, the particular intent of the ac- 
cused must be one in which substantial 
gain in money or property was the 
dominant or primary purpose and the 
accused must be the aggressor both as 
to means and the stated intent. Laws 
1932, c. 328, §§ 1, 2.—Fortenberry y. 
State, 1 So.2d 585, 190 Miss. 729. 


§ 51 
Cal.App. Neither deliberation nor 
premeditation is an element of crime of 
TOOT acca tae ae v. Thomas, 113 P.2d 


§ 54 
Cal.App. Proof of motive or conspir- 
acy to commit robbery is not essential 
to conviction for robbery.—People vy. 
Thomas, 113 P.2d 706. 
55 
Ga. Robbery by open force and rob- 
bery by intimidation are not separate 
offenses, but two grades of the same of- 
fense,—Harris y. State, 12 S.H.2d 64, 
191 Ga, 243. 
65 


§ 

Ky. Under statute denouncing of- 
fense of “armed robbery”, it is suffi- 
cient that deadly weapon be displayed 
or referred to by accused in such a 
manner as to convey threat of its em- 
ployment upon victim if he offers re- 
sistance or fails to obey command of 
accused, and it is not necessary that 
deadly weapon with which robbery is 
accompanied or accomplished be point- 


ag a, *~\ 


ed or pressed against victim during 


any specified period of time. Ky.S8t. 
1159a—Peck v. Commonwealth, 150 
.W.2d 919, 286 Ky. 347." - 


. § a : 
Ark. To warrant conviction for “rob- 
bery’”, it was not essential that it')be 


shown that defendant was present at 


place of commission of robbery, but it 
was sufficient if defendant had con- 
spired to commit robbery and_ aided 
and abetted its commission by driving 
robbers to point where robbery could 
be and was committed.—Lindsey y. 
State, 143 S.W.2d 573. 
§ 80 

Ill, An accused who acted as a look- 
out while his confederates armed with 
guns, robbed tavern would be punish- 
able as a “principal’’ for the acts of 
his confederates. Smith-Hurd Stats. ec. 
38, §§ 582, 583.—People v. Canino, 35 
N.H.2d 76, 376 ae baie 

1 

Cal.App. In prosecution for robbery 
against defendant whose alleged ac- 
complice entered defendant’s apartment 
and robbed defendant’s mistress, where 
it appeared that defendant planned 
and helped to execute the robbery, it 
was not necessary that defendant him- 
self should have personally resorted 
to force or that he should have acted 
in a manner to create fear on part of 
owner of property, but the force and 
fear exercised by accomplice would be 
imputed to defendant. Pen.Code, 211, 
—People v. ee Pile P.2d 527. 


Tex.Cr.App. In case of robbery by 
assault or violence, or both, it is not 
necessary to set out in the indictment 
the means used, but only where the 
use of firearms or other deadly weap- 
ons were used in the commission of 
the offense and the extreme punish- 
ment is sought. Pen.Code 1925, art.: 
1163.—Bird v. cigs 147 S.W.2d 500. 


Ga. An indictment charging robbery 
by force, and enumerating the proper- 
ty ‘alleged to have been taken as one 
lady’s diamond ring, one man’s dia- 
mond ring, one .38-caliber Smith & 
Wesson pearl-handle pistol, one stick- 
pin with diamond and green emerald, 
one flashlight, two baby pins on chain, 
one baby ring, one kodak, 205 cases of 
assorted whisky, and $257 in lawful 
United States currency, denominations 
unknown to the grand jury, all to the 
value of $3,659, was not demurrable 
on ground that the property was: not 
described with sufficient particularity. 
—Burns v. State, ae S.H.2d 350 


§ 3 : 

App.D.C. In robbery prosecution, it 
was not necessary for the government 
either to describe in detail in either in- 
dictment or proof the number of coins, 
bills, notes, items of currency or bonds 
taken or face value of each or date of 
issue or numbers thereof or other spe- 


cial identifying features. D.C.Code 
LOOT. (6), 3 34, 362.—Neufield v. U. 
S., 118° Bi2d* 37.6. 


Mo. A description of check in infor- | 
mation, charging that accused did 
‘“feloniously rob, take, steal and carry 
away * * * check for the payment 
of money in the amount and of the 
value of about $200.00’, was sufficient 
after verdict of conviction for “rob- 
bery”, that is, stealing by force, of 
check. Rey.St.1939, §§ 3945, 3947, 3952, 
Mo.St.Ann, §§ 3556, 3558, 3563, pp. 
3154, 3155, 3160.—State v. Biven, 151 
S.W.2d 1114. 

§ 89 


App.D.C. In robbery prosecution, it 
was not necessary for the government 
either to describe in detail in either in- 
dictment or proof the number of coins, 
bills, notes, items of currency or bonds 
taken or face value of each or date of 
issue or numbers thereof or other spe- 


eas 16. 6 84 anne D.C. Code 

ie tases -—Neufield vy. U. 

S., 118 ¥.2a°375. Yea 
§ 93 

Ga, Indictment charging robbery by 


force, and enumerating various articles 
alleged to have been taken, was not 
subject to demurrer for the reason 
that the articles were valued collective- 
ly.—Burns v. State, 11 S.H.2d 350. 


* , ~ Tt 


ies shat ste 
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Mo. An information, charging that 
accused did ‘‘feloniously rob, take, steal 
- and carry away about - dollars, 
good and lawful money of the United 
States of the value of dollars’, 
was not fatally defective in failing to 
allege amount of money taken, as_ it 
used language amounting to allegation 
that some money was taken and amount 
thereof was immaterial. Rey.St.1939, § 
3952, Mo.St.Ann. § 38563, gp. 3160.— 
State v. Biven, 151 S.W.2d 1114. 


105. 

©.C.A.Tex. An indictment for assault 
in attempt to commit bank robbery, 
mentioning use of dangerous weapon, 
but not saying that assault was made 
with it or that anyone’s life was put 
in jeopardy, was insufficient and did 
not authorize imposition of sentence. 
12 U.S.C.A. § 588b(b).—Meyers v. U. 
S., 116 F.2d 601. 


; § 108 . 
Mo. An information, charging that 
named person did ‘“‘feloniously rob, take, 


steal and carry away about dol- 
lars, good and lawful money of the 
United States of the value of dol- 


lars and check for the payment of mon- 
ey in the amount and value of about 
$200.00 dollars, same being the money” 
of named. corporation, ‘‘by then and 
there putting’ named servant of such 
corporation “in fear of some immediate 
injury to his life, limb and person by 
* * * pointing at and toward the 
said” servant ‘“‘an automatic pistol”, ete., 
was sufficient after verdict of conviction 
to charge first-degree robbery commit- 
ted by means of dangerous and deadly 
weapon. Rev.St.1939, §§ 3945, 3947, 
3952, Mo.St.Ann. §§ 3556, 3558, 3563, 
pp. 3154, 3155, 3160.—State v. Biven 
151 S.W.2d a a ; 


20 
Where indictment 
charged ordinary robbery and then 
averred use of a firearm, state could 
abandon the charge of robbery with 
firearm and conviction for ordinary 
robbery would be valid notwithstand- 
ing evidence may have shown that 
in fact a firearm was used. Pen.Code 


Tex.Cr.App. 


1925, art. 1408.—Ex parte Layman, 146_ 


S.W.2d 405. 
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Ga. In prosecution for robbery by 
force, wherein the articles alleged to 
have been taken were not valued sepa- 
rately in the indictment, but an ag- 
gregate value of all of the articles 
was stated, there was no error in ad- 
mitting evidence as to the separate 
value of each of the articles, since 
there was an implied averment that 
each of them was of some _ value.— 
Burns v. State, 11 S.E.2d 350. 

Mo. In robbery prosecution, it is un- 
necessary to prove value of property 
taken, if it appears that it had some 
value,—State v. nek eae S.W.2d 1114. 

Cal.App. A witness may describe 
the firearms used by person accused 
of robbery, whether the witness saw 
the firearms during the commission 
of the crime or whether subsequently 
the accused identified them as_his 
property.—People v. Best, 110 P.2d 
504. 

In prosecution for robbing banks, 
action of the trial court in allowing 
police officer to ‘describe dark glasses 
and revolvers which the officer had 
seen and which the accused had ad- 
mitted to the officer were the _ac- 
cused’s property was not error.—Peo- 
ple v. Best, 110 P.2d 504. 

Okl.Cr.App. In prosecution of two 
defendants for conjoint robbery with 
firearms of driver of a taxicab, testi- 
mony of witness that he arrested the 
defendants and that the taxicab was 
parked near the place where the de- 
fendants were arrested, and that one 
of the defendants told him that it be- 
longed to his mother, was admissible. 
21 Okl.St.Ann. § 800.—Johnson V. State, 
106 P.2d 149. 


JTex.Cr.App. Where defendant was 
charged in one count with robbery by 
assault and in another with theft from 
the person, exclusion of testimony that 
defendant had not assaulted complain- 
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ing witness was error, but harmless, 
where jury acquitted defendant of rob- 
bery by assault and convicted him of 
theft from the person.—Rodriguez v. 
State, 148 S.W.2d 436. 


8 166 i 
Hyidence supported robbery convic- 


tion.» 

—Cal.App. People v. White, 112 P.2d 
60; People v. Marvich, 113 P.2d 
ane People y. Thomas, 113 P.2d 

greed | Wharton v. State, 152 
S.W.2d 756. 
Ala.App. Evidence held to author- 


ize conviction of robbery. Code 1923, 
§ 5460.—Brown v. State, 200 So. 637, 
ce iararh denied 200 So. 640, 240 Ala. 


Ark. Evidence that defendant ad- 
mitted driving codefendants to a point 
near scene of robbery in defendant’s 
automobile and that defendant  re- 
mained with automobile for approxi- 
mately an hour while crime was being 
eommitted was sufficient to establish 
defendant’s connection with robbery, 
aside from codefendants’ confessions, 
and warranted convicting defendant 
for ‘‘robbery.”—Lindsey v. State, 143 
S.W.2d 573. Z 

Cal.App. Evidence sustained  con- 
viction for robbery and attempted 
robbery.—People v. Hightower, 104 P. 


rhea 378; People v. Pearson, 107 P.2d 
Cal.App. Evidence sustained robbery 


conviction.—People v. Wilt, 104 P.2d 
887; People v. Pearson, 107 P.2d 463. 

Cal.App. Evidence showing that de- 
fendant planned and participated in 
robbery of his own mistress by means 
of trickery supported conviction of 
robbery _of second degree. Pen.Code, 
§ 211.—People v. Ward, 104 P.2d 537. 

Cal.App. Where only evidence 
against accused consisted of a deposi- 
tion of a witness who was shown to be 
ill but not shown to have been dead, 
insane, or not with due diligence to be 
found in the state as required by stat- 
ute to permit reading of deposition, 
evidence was insufficient to sustain con- 
viction of robbery. Pen.Code, § 686.— 
People vy. Rinesmith, 105 P.2d 1021. 

Cal.App. Evidence of possession of 
the stolen property by accused and his 
sister and identification of accused by 
victim of robbery held sufficient to 
support conviction of robbery.—People 
v. Chavez, 106 P.2d-922. 

Cal.App. Where evidence established 
that motorist prevented completion of 
robbery by accused by striking accused 
and that after motorist departed, ac- 
cused entered motorist’s automobile and 
drove it away, jury could reasonably 
infer that separate offenses of attempt- 
ed robbery and theft and unlawful 
driving or taking of automobile had 
been committed. Vehicle Code, § 503, 


8t.1935, p. 174.—People v. Pearson, 
107 P.2d 4638. 
Cal.App. JEvidence that defendant by 


his acts took taxicab from driver into 
his own immediate possession and con- 
trol and that he directed movements of 
taxicab from time he placed gun in 
driver’s back until they arrived at auto 
court showed a “taking” of taxicab by 
defendant constituting ‘‘robbery” and, 
together with other evidence, was suf- 
ficient to sustain conviction for kid- 
napping for purpose of robbery. Pen. 
Code, § 211.—People v. Headlee, 108 
P.2d 933. i ‘ 

Bvidence that taxicab driver at de- 
fendant’s direction and through fear 
gave $2.50 to proprietor of auto court 
for rental of cabins sustained convic- 
tion for “robbery’’ even though de- 
fendant at no time had the $2.50 in 
his own hands. Pen.Code, § 211.— 
People v. Headlee, 108 P.2d 933. 

Cal.App. In prosecution for robbery 
and burglary, evidence was sufficient 
to sustain conviction.—People v. Ad- 
dington, 111 P.2d 356. 

Cal.App. Evidence held sufficient to 
sustain conviction of robbery.—People 
v. Kaye, 111 P.2d 679. 

In prosecution of several persons for 
murder and robbery on theory of con- 
spiracy to rob decedent, evidence held 
sufficient to sustain conviction of de- 
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fendant not present when_ offenses 


were committed.—People v. Kaye, 111 | 
P.2d 679, 


Cal.App. Evidence sustained convic- 
tion of robbery of service station. 
People v. Bingham, 112 P.2d 941. 

Cal.App. 
sion that victim was robbed of small 
amount of money he had in his. pocket, 


his wallet, and his valise, established 


a case of robbery.—People v. 


Thomas, 
113) P2ds 7.06; 7 


Ill. Evidence held sufficient to sus- — 


‘i 


tain conviction of robbery unarmed, 
without basing it on improbability of 
defendant’s testimony, so as to pre- 
clude reversal thereof on ground that 

trial judge based his finding of guilt 
principally on “silliness” of defend- — 
ant’s testimony, though judge felt that 


People’s evidence was weak.—People y. — 


Cullotta, 33 N.H.2d 601, 376 Ill. 333. 
Mo. Corroborated testimony of pros- 
ecuting witness that accused and two 
others knocked prosecuting witness 
down at night, and that accused cut 
pocket loose from prosecuting witness’ 


trousers with a knife and took money — 


therefrom, sustained conviction for rob- — 
bery in the first degree with a deadly 
weapon. Mo.St.Ann. § 4058, p. 2856.— 
State v. Ford, 143 S.W.2d 289. : 

Mo. Evidence sustained conviction 
for armed robbery in first degree un- 
der information charging that defend- — 
ant had been previously convicted of — 


Ee ORermrabe v. Held, 148 S.W.2d — 


Okl.Cr.App. Evidence sustained con- 


viction of two defendants for conjoint 
robbery with firearms. 21 Okl.St.Ann. 
§ 800.— Johnson v. State, 106 P.2d 149; 
Johnson y. State, 106 P.2d 155. * 

Okl.Cr.App. Hvidence sustained con- 
viction of robbery with firearms.—Mar- 
tin v. State, 108 P.2d 191. 


Tex.Cr.App. Evidence sustained con- 
¥7. 


viction of robbery by assault.—Solsona 


v. State, 144 S.W.2d 270. 

Tex.Cr.App. In prosecution for rob- 
bery, conflicting evidence was for the 
jury, and was sufficient to sustain ver- 


dict of conviction.—Sandoval vy. State, — 
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151 $.W.2d 207, 


Ill. In prosecution for armed rob- 
bery of salesman, evidence sustained 
conviction, notwithstanding failure to 
prove that money taken was property 
of employer or to prove corporate ex- 
istence of employer.—People y. Guinto, 
29 N.H.2d 602, 374 Ill. 404, 
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Cal.App. Evidence held to sustain 
conviction of robbery with deadly 
weapon and assault with deadly weap- 
on.—People v. Knight, 113 P.2d 226. — 

Ga. Evidence sustained conviction 
for robbery by force.—Burng y. State, 
11 8.E.2d 350. t 

Ga. Hvidence, showing only defend- 
ant’s association and 
principals, conversations with princi- 
pals and another alleged accessory be- 
fore the fact on subject not shown, and 
defendant’s attempts to procure false 
testimony and find weapon for princi- 
pal, held not to sustain conviction of 
being accessory before the fact to rob- 
bery by open force.—Harris v. State, 12 
S.H.2d 64, 191 Ga. 243 

Ga.App. Evidence sustained convic- 
tion for robbery by force and intimida- 
tion.—Meriwether v. State, 11 S.H.2d 
816, 63 Ga.App. 667, transferred 8 S.E. 
2d 72, 189 Ga. 746; Prater v. State, 
11 S.H.2d 822, 63 Ga.App. 675. 

Ill. Conflicting evidence supported 
conviction of robbery while armed with 
a dangerous weapon.—People v. Canino, 
35 N.BH.2d 76, 376 Ill. 640. 

Miss. Evidence sustained conviction 
of robbery with a deadly weapon.— 
Moore v. State, 2 So.2d 832. 

The evidence in prosecution for rob- 
bery with deadly weapon should be 
scrutinized carefully.—Moore v. State, 2 
So.2d 832. ‘ 

Mo. Evidence held sufficient to sup- 
port conviction of first degree robbery 
committed by means of dangerous and 
deadly weapon.—State v. Biven, 151 

.2a 1114. 
DO ELonape: Evidence that defendant 
entered prosecuting: witness’ automobile 


Evidence justifying conclu- — 
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without his consent with a bright ob- 
ject concealed under her coat sleeve 
that she placed the instrument agains 

his side and commanded him to drive 
his automobile to a certain place, that 
he did as she told him, believing that 
the instrument was a gun, and a 
for his life, and that defendant took $2 

from prosecuting witness, sustained 
 eonviction for “robbery with firearms”. 
21 OKLSt.Ann. §§ 791, 801.—Cannon v. 
State, 107 P.2d 809. 

_ Yex.Cr.App. Evidence that defend- 
ant struck prosecuting witness over 
the head and knocked him down, and 
while the prosecuting witness was 


defendant struck the 


left, 


was 
for robbery of the person by assault. 
-—Talamantez v. State, 147 S,W.2d 799. 


ES § 174 
- Cal. Evidence held not to sustain 
conviction of kidnapping for purpose of 
robbery, robbery and rape, in view of 
inherent improbability of testimony for 
' prosecution and evidence indicating con- 
sent of alleged victims.—People v. Head- 
eg on P.2d 427, prior opinion 108 P. 


° 


Jaan 


- fendants removed a large knife from 
victim and that victim later missed $2 
from his person was insufficient to sus+ 
tain conviction under statute making 
robbery a capital offense, where the 
defendants had no premeditated thought 
of robbery. Laws 1932, c. 328, §§ 1, 
2; Code 1930, § 1126.—Fortenberry v. 
State, 1 So.2d 685, 190 Miss. 729. 

tis 8 176 

 N.Y.App.Div. Hvidence sustained 
- eonviction of robbery in the first de- 
gree, grand larceny in the first degree, 
and rape in the first degree.—People 
ree Conte 26 N.Y.S.2d 701, 261 App.Div. 


aa § 177 

\ Ala.App. Evidence authorized find- 
ing by jury that accused was driver of 
~ automobile in which robbers were tak- 
en to and away from scene of robbery 
so as to sustain conviction of robbery. 
Code 1940, Tit. 14, §§ 14, 415.—Cost v. 

State, 2 So.2d 466. 

Cal.App. Evidence identifying ac- 
cused as being one of three men en- 
gaged in robbery was sufficient to sus- 
tain conviction of robbery.—People v. 
' Randall, 106 P.2d 38 
in Cal.App. Evidence warranted convic- 
\ tion for second degree robbery on 
ground that victim sufficiently identi- 

ed defendant as the. robber.—People 
v. Deal, 108 P.2d 103. : 

Cal.App. Evidence sustained convic- 
tions for first degree robbery as against 
contention that it was not established 
that defendants participated in the 
Peas copie v. Pianezzi, 108 P.2d 


Cal.App. Evidence identifying ac- 
cused as party who entered banks and 
by the use of firearms took away mon- 
ey, sustained conviction for grand 
par eee v.') Best; ‘10 SPi2d 
Cal.App. In prosecution for robbery 
and burglary, to sustain conviction, it 
was not necessary that the identifica- 
tion of defendant as perpetrator of the 
erimes be made positively or in a 
manner free from inconsistencies. — 
People y. Addington, 111 P.2d 356. 

Cal.App. Evidence, including testi- 
mony of person robbed identifying de- 

4 fendant’s companion as one who per- 
oF sonally robbed her, together with 
of sworn testimony of defendant and com- 
; panion~ that they continuously re 
4 mained together, authorized jury to in- 
fer that defendant was with companion 
when robbery was committed, and that 
he was the one who drove automobile 
away from robbery, and sufficiently 
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established “corpus delicti” of the of- 
fense.—People v. L’Hommedieu, 111 P, 
2d 921, 

Cal.App. In robbery prosecution, 
evidence with respect to identification 
of defendant as the man who com- 
mitted the robbery was sufficient to 
sustain conviction.—People v. Harsch, 
112 P.2d 654. 

Cal.App. The fact that lower part 
of robber’s face was covered with a 
cloth did not nullify testimony that 
witnesses recognized defendant as the 


ime) 


eo ver rae LG v. Knight, 118 P.2d 
Cal.App. In robbery prosecution, 


evidence identifying defendant as one 
of the participants was sufficient to 
sustain conviction.—People v. Pianezzi, 
114 P.2d 601. 

Cal.App. Evidence that defendant 
conspired with two others to burglarize 
and rob victim, that he drove automo- 
bile to place of crime, pointed out 
house to be entered and directed the 
others to enter and that he disposed of 
property taken in robbery after his 
co-conspirators had entered the house 
and taken it by force sustained convic- 
tion of robbery and burglary.—People 
vy. Derenzo, 115 P.2d 858. 

il. In robbery prosecution, evidence 
of identity sustained conviction, not- 
withstanding alleged inability of prose- 
cuting witness to identify accused be- 
cause of poor vision.—People v. Ladas, 
29 N.W.2d 595, 374 Ill. 419. 

Ii. In robbery trial, victim’s testi- 
mony, supported by that of another 
witness, identifying defendant as rob- 
ber, held sufficient to sustain convic- 
tion.—People v. Cullotta, 33 N.B.2d 
601, 376 Ill. 333. 

Okl1.Cr.App. In prosecution for rob- 
bery with firearms, second offense, evi- 
dence was sufficient, independent of tes- 
timony given by accomplice, to connect 
defendant with commission of crime 
charged.—Scott v. spa 115 P.2d 763. 


1 

Cal.App. The identification of ac- 
cused as the person who committed 
robberies was not required to be posi- 
tive-—People v. White, 112 P.2d 60. 

Cal.App. In robbery prosecution, it 
is not necessary that the identification 
of a defendant be made positively by 
any number of witnesses.—People v. 
Pianezzi, 114 P.2d 601. 
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Cal.App. The question of identity 
of bank robber was solely for deter- 
mination of jury where there was sub- 
stantial evidence to support it.—Peo- 
ple v. Best, 110 P.2d 504. 

Cal.App. In prosecution for robbery 
and burglary, it was the function of 
the jury to pass upon the strength 
or weakness of the identification of 
defendant and the uncertainties of the 
witnesses in giving their testimony.— 
People v. Addington, 111 P.2d 356. 

Cal.App. In prosecution for robbery 
and unlawful possession of pistol 
against. two defendants, where each 
defendant at trial attempted to testify 
to a set of facts at variance with his 
admissions previously made to officers, 
defendants’ evidence merely created 
conflicts which were addressed to jury 
for determination. St.1931, p. 2316, § 
aire apie v. L’Hommedieu, 111 P.2d 

Cal.App. Whether alleged robbery 
and burglary were the natural and 
probable consequences of unlawfulde- 
sign of conspirators was within proy- 
ince of jury to determine from all the 
yeaa orci tos v. Derenzo, 115 P.2d 

App.D.C. In robbery prosecution, 
where evidence showed that at’ time 
of robbery bank was an operating con- 
cern in District of Columbia and bank 
teller testified that he ascertained that 
money was missing, that approximate- 
ly $9,030 was missing throughout the 
bank, and that the deficit in his drawer 
was $3,304.23 in the shape of cash, 
the jury was entitled to draw rea- 
sonable inferences from the facts 
proved and to take language at its or- 
dinary meaning and eould take the 
words “money,” “cash” and ‘dollars’ 
to mean what they ordinarily mean in 


1929," T. .6, $$ 3 
S., 118 F.2d 375. : ; 

Ky. Evidence held sufficient for ju- 
ry in prosecution for robbery.—Blake- 
more y. Commonwealth, 143 S.W.2d 
1055, 284 Ky. 112. ; 

Miss.’ Iné trial for robbery, where 
there was’ substantial evidence of de- 
fendants’ guilty, court did not err 
in refusing their request for directed 
verdict of not guilty.—Cunningham v. 
State, 200 So. 248. 

Mo. In prosecution for robbery in 
the first degree by means of a dan- 
gerous and deadly weapon, identifica- : 
tion of defendant as one participating 
in the robbery was for jury.—State v, 
Madole, 148 S.W.2d 793. 

Tex.Cr.App. In prosecution for rob- 
bery, conflicting evidence was for the 
jury, and was sufficient to sustain ver- 
dict of conviction—Sandoval v. State, 
151 S.W.2d 207. 
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Ala.App. In prosecution for assault 
with intent to rob, evidence that ac- 
cused got in front seat of automobile 
with chauffeur and told chauffeur to 
“get going” and threatened chauffeur 
and automobile owner, who was in 
back seat, was for jury on issue of 
accused’s intent to assault and to rob. 
Code 1928, § 3303.—Porter v. State, 1 
Be 309, certiorari denied 1 So.2d 


§ 186 
til. In robbery prosecution, evidence 
showing that accused was in cafe when 
robbery victim displayed his money, 
and permitting inference that accused 
conceived plan of robbing victim and 2 
had an accomplice follow accused and 
victim to help in the robbery was sufli- 
cient for jury.—People vy. Ladas, 29 N. 
H.2d 595, 374 Ill. 419, 
Miss. In robbery prosecution iden- 
tity of accused whose defense was an 
alibi was for jury.—Moore v. State, 2 


So.2d 832, 


. § 187 

Mo. In_ first-degree robbery prose- 
cution where every essential element 
of offense of robbery as charged, as 
well as use of the word ‘fraudulent- 
ly”, were hypothesized in the con- 
junctive in instruction, the instrue- 
tion did not authorize conviction upon 
finding that defendant fraudulently 
obtained the property, since the word 
“fraudulently” could not be isolated 
from its setting in the instruction and, 
at most, state assumed an unneces- 
sary burden of which defendant could 
not complain. Mo.St.Ann.: § 8563, p. 
8160; §§ 4058, 4061, pp. 2856, 2863,.— 


State v. Reinke, 147 S.W.2d 464. 
§ 198 
Ky. In prosecution for armed rob- 


bery where evidence tended to show 
that defendant forced victim to enter 
automobile operated by defendant and 
companion by pressing pistol into his 
side, and that victim was driven to 
point about a mile away and allowed 
to leave automobile upon surrendering 
the money on his person to defend- 
ant, defendant was not entitled to an 
instruction on robbery unaccompanied 
by display of a deadly weapon, not- 
withstanding that it did not appear 
that defendant displayed his pistol aft- 
er victim entered automobile. Ky.St. § 
1159a.—Peck y. Commonwealth, 150 S. 
W.2d 919, 286 Ky. 347. 
F § 202 

Mo. A ate verdict, finding defend- 
ant “guilty of robbery with firearms 
as charged in the information”, was 
not erroneous as not in due form.— 
State vy. Biven, fewer a0 1114. 

4 


C.C.A.Tex. “Putting in fear’ with a 
pistol, within terms of statute defining 
attempted bank robbery, is  distin- 
guishable from “puts in jeopardy the 
life of any person” in statute defining 
assault in bank robbery, and hence 
indictment charging only “putting in 
fear’ did not support sentence for as- 
sault in bank robbery. 12 U.S.G.A.\§ 


* hi Gr Sa eae 
Meyers v. U. S., 116 F.2d 
App.Div. Additional 


LW sentence 


-- was justified where conviction was for 


robbery, third degree, while armed.— 
People ex rel. De Bernardo v. Martin, 
24 N.Y.S.2d 804, 261 gee iy 870. 
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OkLCr.App. Sentences of 25 years 
imposed on those who were convicted 
of robbery with firearms were excessive 
and would be reduced to five years 
where the defendants were only 21 
years old and 20 years old, and in an- 


other robbery prosecution the defend- — 


ants had been given sentences, of 10 
years to run consecutively with the sen- 
tences of 25 years. 21 OkI.St.Ann. § 
800; 22 OklSt.Ann. § 1066.—Johnson v. 

~ State, 106 P.2d 149. 

' Yex.Cr.App. <A sentence to imprison- 
ment for a term of 30 years on con- 
viction of robbery by assault did not 
constitute “excessive punishment”, 
where punishment was within limits 
prescribed by law for offense for which 
conviction was had and if state tes- 
timony was to be believed case was 
an aggravated one and if accused’s tes- 
timony was to be _ believed he should 
have been acquitted.—Solsona v. State, 
144 S.W.2d 270. not 


§ 

C.C.A.Tex.. An indictment charging 
that defendant, by the use of a dan- 
gerous weapon, to wit, a pistol, by 
putting bank officer in fear for his life, 
attempted to take certain property 
of bank was sufficient under statute 
penalizing attempted bank 
12 U.S.C.A. § 588b(a).—Meyers y. 
S., 116 F.2d 601. 
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Ala. Evidence that defendant made 
the demand “get going’ with a threat 
to kill, not to stop until he so directed, 
and not to turn into a side road, 
coupled with a vile threat to kill, justi- 
fied an inference that defendant in- 
tended to rob so as to sustain convic- 
tion for assault with intent to rob.— 
Porter vy. State, 1 So.2d 310, denying 
certiorari 1 So.2d 309. 

Tex.Cr.App. In prosecution for as- 
sault with intent to rob, evidence sus- 
tained conviction on ground that ad- 
mitted assault on drugstore delivery 
boy was made with intent to rob.— 


U. 


Brown vy. State, 147 S.W.2d 788. 
§ 237 i 
Ala.App. Whether accused was guil- 


ty of robbery was for jury. Code 1923, 
§ 5460.—Key v. State, 197 So. 360, re- 
versed 197 So. 363 and 197 So. 364. 


§ 242 
C.C.A.Cal. Where 1934 statute penal- 
izing the entering of banks with in- 
tent to commit larceny, as first enacted, 
did not apply to state banks, but was 
amended in 1935 to include them, the 
act of 1937 purporting to amend the 
act of 1934, without stating that it was 
the 1934 act “as amended’’, was ap- 
plicable to state banks insured by Fed- 
eral Deposit Insurance Corporation, as 
against contention that the 1937 act 
was applicable only to original 1934 
statute. 12 U.S.C.A. §§ 588a, 588b.— 

Steffler v. Johnston, 121 F.2d 447. 
24 


§ 243 

App.D.C. Under indictment charging 
that defendants took from the posses- 
sion of named individual money and 
property of bank, it would be pre- 
sumed that the individual’s possession 
of the money and property was lawful, 
and it was not necessary to charge in 
the indictment that the individual was 
servant of bank so that it would ap- 
pear from the averments that his pos- 
session was lawful. D.C.Code 1929, T. 
ey 34.—Neufield v. U. S., 118 F.2d 

App.D.C. Evidence that over $9,000 
was taken at time of robbery of bank, 
that $3,304.23 was taken from cash 
drawer of a named teller, that re- 
mainder was taken from cash drawers 
of other tellers, that each teller was 
responsible for his own money, and 
that. money in drawer of each teller 
could be handled only by him, sus- 
tained indictment charging that de- 
fendants took from the person and 
from the immediate, actual possession 
of the named teller a certain sum of 


robbery. . 
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money, to wit, $9,021 in money, and 


there was no ‘variance’, as against 
contention that the money in_ the 
teller’s drawer was not in his ‘“pos- 
session” within. robbery statute, but 
was in possession of bank or of officer 
in charge of the bank. D.C.Code 1929 
T..6, § $4.—Neufield v. U. S., 118 F.2d 


i SALES 


81 

Mo.App. The word “sale” is not a 
word of fixed meaning, but may be 
given a narrow or broad meaning ac- 
cording to connection in which it is 
used, and ordinarily means contract 
to give and to pass rights of property 
for money, which buyer pays or prom- 
ises to pay to seller for thing bought 
or sold, or as exchange of goods or 
property for money paid or to be paid, 
or as the transfer of absolute or gen- 
eral property in a thing for a price in 
money, and is broad enough to include 
the transfer of property for any sort 
of valuable consideration.—Freund Mo- 


tor Co. v. Alma Realty & Investment 
Co., 142 S.W.2d ae 
C.0.A.8. A “sale” is a transfer of 


property for a price in money or its 
equivalent, and an “exchange” is a 
transfer of property for other property 
of value, and where a transfer of prop- 
erty takes place without transferor’s re- 
ceiving anything of value for the prop- 
erty transferred, the transaction is not 
a “sale” or ‘‘exchange’.—Helvering Vv. 
Nebraska Bridge Supply & Lumber Co., 
115 F.2d 288. 

D.C.Conn. Agreement whereby own- 
er wag to make shipments from time to 
time of linseed oil which debtor would 
store for owner and would draw upon 
as needed to fill demands of customers, 
the owner was to bill the debtor for 
five drums forthwith and thereafter at 
end of each month the debtor was to 
report the amount of its withdrawals 
for the past month whereupon the 
owner was to bill the debtor for the 
amount thus withdrawn constituted 
“bailment’”’ rather than ‘‘sale’’.—In re 
H. M. Hodges & Bro., 88 F.Supp. 597. 

Fla. An agreement providing that fer- 
tilizers, consigned by manufacturer to 
storekeeper, and proceeds of consignee’s 
sales thereof should be consignor’s ex- 
clusive properly and held by consignee 
in trust for consignor, did not pass 
title in fertilizers to consignee, but at 
most made him consignor’s agent.—Lee 
v. Smith, 198 So. 197. 

Il.App. The sale of wheat by ele- 
vator operator to various purchasers 
with bills of lading attached in the 
usual course of trade did not evidence 
that wheat had been taken in trust by 
operator and sold by him for one who 
had delivered wheat to operator and 
received check for price of wheat, but 
the transaction was a “purchase” of 
wheat by operator.—Gillett v. Wil- 
liamsville State Bank, 34 N.H.2d 552, 


310 IL.App. 395. 


§ 11 

Mass. The regulation of sales of ar- 
ticles im order to prevent fraud is 
within the legislative power.—Mueller v. 
Bae anee of Public Health, 30 N.E. 

N.Y.City Ct. An agreement between 
milk dealer and army and navy asso- 
ciation by which association advised 
members to buy milk from dealer, and 
dealer paid to association 5 per cent. 
of amount so purchased, which was to 
be passed along to members after de- 
ducting overhead expenses, was void 
under subsequently enacted New York 
Milk Act prohibiting rebates. Agricul- 
ture and Markets Law, § 3812(e), as 
added by Laws 1933, ce. 158.—Associa- 
tion of Army and Navy Stores, Inc., 
ae H. 8S, Chardavoyne, Inc., 23 N.Y.S8.2d 

2. ; 


§ 12 ’ 

Ala. A sale, whether legal or illegal, 
requires two parties and a sale re- 
quires concurrent acts, one the_ sale 
and delivery of the property, and the 
other the purchasing and receiving the 
same.—Geneva Gin & Storage Co. yv. 
Rawls, 199 So. 734, 240 Ala, 320, re- 
versing 199 So. 732, 29 Ala.App. 606. 


§ 13 ay il Oe 
Vt. Where lessee of farm purchased _ 
merchandise on credit and lessor did = _ 
not become a party to the contract of | 
purchase, lessor was not liable as a 
“joint contractor” to pay for purchases — 
made by lessee.—C. EH. Johnson & Co. | 
v. Marsh, 15 A.2d 577. . VST Aaa TN 
1 


: 


haa 


§ 17 ee = a 
C.C.A.Il], In action for breach of 
contract to deliver machinery pased 
upon manufacturer’s letter to con- — 
tractor containing information to en- 
able contractor Fo make bid, which ~ 
was based upon its construction of — 

price set forth in letter as referring — 

to two machines instead of one ma- 
chine as contended by manufacturer, — 
it was incumbent upon contractor to 
show that letter could be regarded as a 
a promise and that a reasonable per- | 


in 
that contracts were subject to ap- 
proval by an officer of manufacturer. 
—Robert Gordon, Ine., v. Ingersoll. 
Rand Co., 117 F.2d 654. Ea 


§ 20 ETT hag a 
Ky. Evidence sustained finding that 
packer entered into contract to sell to — 
retailer ‘“‘country cured” hams, but that. 
he breached contract by failing to deren 
liver ‘country cured” hams or hams 
cured according to best practices and 
usage known to people in business — 
of curing hams.—Pearl Packing Co. v. © 
Ransdell, 148 S.W.2d 350, 285 Ky. 456. 
Mont. In action against father and 
son for purchase price of goods de- © 
livered to son, evidence warranted find- 
ing that plaintiff extended sole credit 
to father for goods delivered to so: 


ater 


accept delivery of shipment of cocoa- fs 
nut oil after time specified in contract — 
which was evidenced by cables, | evi-o% 
dence held insufficient to justify judg- 
ment for plaintiff on ground that there — 
was in effect a uniform force majeure © 
clause customary in trade, so as to ~ 
permit seller to make shipment at a 
later date.—Wise & v. Wecolins 


0. e 
Products, 25 N.Y.S.2d 205, 261 App. 
Diy. 886 : 


- § 22 ta VER 
Tenn.App. The question whether a 9 : 
party to be charged has signed a 
memorandum of a sale or has adopted _ 
his name already appearing on the 
memorandum as his signature with the 
intention of authenticating the writing, — 
and thus making it evidence of the © 
contract, is a fact question to be deter- 
mined from the memorandum and all 
circumstances.—Gessler v. Winton, 145 — 
S.W.2d 789. ; DE, 
§ 23 1% 
Cal.App. A growing crop of oranges 
could be sold upon the trees, after in- 
spection and prior to severance there- 
of, and was so sold under contract pro- 
viding that “the Seller has sold and © 
the Buyer has bought the entire crop 
of Wash. Navels now growing and ~ 
maturing on Tillis Grove’. Civ.Code, 
§§ 1738, 1739.—Tillis y. Western Fruit 
Growers, 113 P.2d 267. 


§ 30 ; 

Ga.App. Testimony that, and provi- 
sion in contract that, as part of con- 
sideration of sale of personalty, seller 
was to get 30 per cent. of commissions 
which buyer should receive from oper- 
ating agency, meant, in absence of eyvi- 
dence to the contrary, that agreement 
to pay the commissions was made at 
the time of the sale, and that the sale 
was a consideration for the promise 
to pay the commissions.—Bryant v. 
Hayes, 11 8.H.2d 360. 

If agreement on part of buyer of 
personalty to pay to seller certain per- 
centage of commissions received by 
buyer in operating agency was not in 
contemplation of the parties at the 
time of the sale, a later promise to pay 
them would be without ‘‘consideration.” 
—Bryant v. Hayes, 11 §.E.2d 360. 

If agreement of buyer of personalty 


a 


to pay to the seller certain percentage 
of commissions received by the buyer in 
- operating agency was intended at time 
of sale as part of consideration for the 
sale, the sale was a valid “considera- 
tion” for the promise to pay the com- 
missions, and it was immaterial that 
the seller did not sell the agency to the 
defendant and that he was not instru- 
mental in procuring it for the defend- 
ant,—Bryant v. Hayes, 11 S.E.2d 360. 
UiLApp. An agreement by which 
foreclosure period was extended and 
principal holder of stock of corporate 
mortgagor transferred _ stockholder’s 
' personalty in mortgaged premises to 
trustee was supported by ‘‘considera- 
_ tion”, and stockholder was not en- 
titled’ to return of personalty in fore- 
closure proceeding.—Chicago Title & 
rust Co. v. Two-O-One East Dela- 
ware Place Bldg. Corporation, 32 N.H. 
2d 352, 308 Ill.App. 673. 


§ 33 , 

Wis. Price is an essential ingredient 
of every contract for transfer of prop- 
erty or rights therein or for rendering 
of services, and in order that execu- 

tory agreement may be valid, price 
must generally be certain or capable 
of being ascertained from the agree- 
ment itself—Wendt vy. Starkweather, 
295 N.W. 779, 236 Wis. 530. 


§ 37 
 ©.C.A.Wis. An agreement, obligating 
automobile manufacturer to sell, and 
dealer to purchase, manufacturer’s au- 
tomobiles, accessories and parts f. o. 
b. named city “at such net list price, 
or at such discounts from published 
list prices as are from time to time 
fixed by’’ manufacturer, was sufficient- 
ly definite as to prices and not uni- 
-Yateral, but valid and binding, and 
hence subject to cancellation by either 
party on giving of written notice.— 
-. Buggs v. Ford Motor Co., 113 F.2d 
618, certiorari denied 61 S.Ct. 65. 


§ 45 

©.C.A.111. A  manufacturer’s letter 
to contractor stating that information 
. contained therein was _ furnished to 
enable contractor to make bid did not 
constitute a promise By manufacturer 
to deliver machinery at prices quoted 
‘in letter, in absence of convincing 
evidence of usage in the trade of 
treating a price quotation as an offer 
of sale or of any evidence that manu- 
facturer knew of or had adopted such 
usage.—Robert Gordon, Inc., v. Inger- 
 goll-Rand Co., 117 F.2d 654. 
_ Where manufacturer’s letter to con- 
tractor containing information con- 
cerning machinery to enable contrac- 
tor to make bid contained one state- 
ment indicating that one of prices 
quoted was for two machines, but 
other information in letter necessarily 
indicated that such price was for one 
machine, and contractor had before it 
for comparative purposes a substan- 
tially higher price of another manu- 
facturer for two machines, contractor 
eould not recover from manufacturer 
for breach of contract on theory that 
price stated in letter referred to two 
machines.—Robert Gordon, Ine., v. In- 
gersoll-Rand Co., 117 F.2d 654. 

Although contractor had submitted 
bid for installation of air-conditioning 
machinery based upon its construction 
of price quoted in manufacturer’s let- 
ter to contractor as referring to two 
machines instead of one machine as 
contended by’ manufacturer, there was 
an insufficient showing of irreparable 
detriment to contractor to enable con- 
tractor to recover from manufacturer 
for breach of contract under doctrine 
of “promissory estoppel”’.—Robert 


Gordon, Inc., v. Ingersoll-Rand Co., 
117 B.2d 654, 
C.C.A.Pa. A railroad’s request of the 


consignor of coal which had spilled 
when car was derailed that it sub- 
mit a claim for coal was too indefi- 
nite to be considered an “offer”, since 
a mere indication of a desire to make 
an arrangement does not constitute an 
“offer’.—Reading Co. v. Larkin, 114 
F.2d 416, affirming Larkin vy. Reading 
Co., 28 F.Supp. 292. 


C.C.A.Pa. To support a contract nec- 
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essary for the transference of title by 
sale, an unqualified acceptance of an 
offer must be manifested. 69 P.S.Pa. § 
1.—Reading Co. v. Larkin, 114 F.2d 


416, aftirming Larkin. v. Reading Co., 
28 F.Supp. 292, 


6 
Iowa. Mere opportunity of grantees 
to exercise undue influence would not 
warrant setting aside deed and bill of 
sale—Coyle v. Coyle, 299 N.W. 407, 
230 Iowa 902. &y 


Sas 

Minn. Buyer’s independent investiga- 
tion before sale, without more, may 
suggest, but does not always establish, 
nonreliance on seller’s false representa- 
tions, but it is enough if the false rep- 
resentations were a substantial induce- 
ment to purchase.—Goldfine v. Johnson, 
294 N.W. 459. 

The fact that buyer of used tractor 
casually observed the tractor and made 
short test runs of a few feet on sellers’ 
sales floor to hear the motor, did not 
necessarily establish mnonreliance on 
sellers’ alleged false representations.— 
Goldfine v. eae ae oe N.W. 459. 


Ga.App. Fraud by which the con- 
sent of a party has been obtained to 
a contract of sale renders the sale 
voidable at election of injured party, 
and in such case it is not necessary 
that moral fraud be shown. Code, §§ 
20-502, 96-201.—Kimbrough y. Adams, 
16 S.H.2d 96. 

§ 96 


Tex.Civ.App. Promises to be per- 
formed in future by seller of combine 
were insufficient as elements of action- 
able “fraud” warranting rescission and 
eancellation of sale contract for false 
and fraudulent representations,—Chas- 
tain y. Gilbert, tata ae Vr 938. 


§ 105 

Minn. Alleged false representation, 
relied on by buyer, that used tractor 
was just what the buyer wanted, was 
in good shape, and in condition to go 
to work, was actionable—Goldfine vy. 
Johnson, 294 N.W. 459, 

§ 110 

App.D.C. Where buyer has equal 
and available means for information 
and no fraud or artifice was used to 
prevent inquiry or investigation re- 
specting seller’s representations, rule 
of ‘caveat emptor” applies.—Lester vy. 
Superior Motor Car, 117 F.2d 780. 

Where seller makes statements —of 
fact concerning matters peculiarly 
within his knowledge for the purpose 
of inducing action by buyer, rule of 
“caveat emptor” has no application.— 
Lester v. Superior Motor Car, 117 F. 
2d 780. 

Where buyer, relying on seller’s rep- 
resentation that used automobile was 
in first-class shape and that if any- 
thing about it proved wrong seller 
would promptly put it in good shape, 
purchased the car and almost immedi- 
ately thereafter found that the repre- 
sentation was untrue and next day re- 
turned car and demanded that it be 
put in condition, which seller declined 
to do, rule of “caveat emptor’ did 
not apply.—Lester v. Superior Motor 


Car, 117 F.2d 780. 
§ 111 
Ga.App. Fraud by which the con- 


sent of a party has been obtained to 
a contract of sale renders the sale 
voidable at election of injured party, 
and in such case it is not necessary 
that moral fraud be shown. Code, §§ 
20-502, 96-201.—Kimbrough y. Adams, 
16 S.H.2d 96. 
§ 114 


La.App.~ Where ignorant negro 
brought diamond ring found by him 
to jeweler to be ‘‘tested”, jeweler and 
his employees were in a fiduciary or 
quasi-fiduciary relationship towards 
negro, and negro had right to expect 
the information which he had been in- 
vited to seek there, and no one of them 
had right’ to take advantage of negro 
and attempt to buy the ring at a 
price much less than its true value, 
Civ.Code, arts. 1819, 1832, 1847.—Grif- 
fing v. Atkins, 1 So0.2d 4465. 

La.App. The fact that ignorant ne- 
gro, selling $1,250 ring found by him 


As Vie aerate oe 


to emvloyee of jeweler to whom he had ~ 


brought ring to be tested for $130, did 
not make further effort to find out 


real value of the rine, did not miti- i 


gate against his right to rescind the 
sale for error and fraud. Civ.Code, 


arts. 1819, st 1847.—Griffing v. At- 


kins, 1 So.2d 44 
123 


©.C.A.N.Y. A purchase of goods on 
credit by one hopelessly insolvent and 
knowing that payment can never be 
made may be held fraudulent without 
proof: of specific representations, so as 
to authorize seller to rescind contract 
of sale, but charge of “fraud’’, being 
in effect one of a “crime”, must be 
thoroughly proven.—Rochford v. New 
York Fruit Auction Corporation, 116 
F.2d 584, ae es se F.Supp. 932. 

2 


Ga.App. In seller’s action to recover 
balance of purchase price of a used 
truck where buyer alleged that con- 
tract of sale was procured by seller’s 
fraud, burden wags on buyer to show 
fraud in seller inducing making of con- 
tract, and to show restoration of truck 


.to seller on discovery of fraud and 


after attempts of seller to remedy. de- 
fects had failed, but there was no bur- 
den on buyer to show that he did not 
waive fraud. Code, §§ 20-502, 96-201. 
—Kimbrough y. Adams, 16 S.H/2d 96. 


§ 129 

C.C.A.N.Y. A purchase of goods on 
eredit by one hopelessly insolvent and 
knowing that payment can never be 
made may be held fraudulent without 
proof of specific representations, so as 
to authorize seller to rescind contract 
of sale, but charge of “fraud”, being 
in effect one of a ‘crime’, must be 
thoroughly proven.—Rochford y. New 
York Fruit Auction Corporation, 116 
F.2d 584, affirming 33 F.Supp. 932. 

To justify nalaing purchase of goods 
on credit by one hopelessly insolvent 
as fraudulent without proof of specific 
representations, so as to authorize Sell- 
er to rescind contract of sale, there 
must be eyidence from which it can 
reasonably be inferred that buyer had 
both a knowledge of insolvency and a 
present intent not to pay forthe 
goods.—Rochford v. New York Fruit 
Auction Corporation, 116 F.2d 584, 
affirming 33 F.Supp. 932.' 

Iowa. Evidence established that ie¢e 
cream freezing equipment purchased by 
buyer under conditional sales contracts 
was of no value to the buyer and that 
he was justified in rescinding the con- 
tract, because of misrepresentations 
and guaranties made by seller.—Heyl v. 
Beadel, 294 N.W. 335, 130 A.L:R. 994. 

Ky. In buyer’s action on contract 
for purchase of automobile, to re- 
cover amount allegedly paid out by 
buyer in repairs and difference be- 
tween what she paid for automobile 
and what she contended its value to 
have been at time purchase was made, 
evidence as to fraud or mistake was 
insufficient to entitle buyer to re- 
eover, where contract contained provi- 
sion that automobile was subject to 
no guarantee, there was no claim of 
fraudulent obtention of signatures, 
there existed no confidential relations 
between the parties, and there was no 


showing of any untair advantage 
taken of buyer.—Barrett v. Leyman 
Mcvas Co., 147 S.W.2d 51, 285 Ky. 


Minn. In action by sellers against 
buyer to recover the balance of the pur- 
chase price of a tractor, wherein the 
buyer filed a counterclaim alleging 
fraud in the sale and seeking rescission 
and recovery of down payment, evi- 
dence sustained verdict for buyer.— 
Goldfine v. Johnson, 294 N.W. 459. 

Tenn.App. Where contract for gale 
of exchange business required seller 
to pay debts of exchange, evidence re- 
garding seller’s misrepresentations re- 
garding amount of debts and failure 
to pay debts: authorized rescission of 
contract.—Cannon vy. Chadwell, 150 S. 
W.2d 710. 

135 


8 
Iowa. In action to set aside deed and 
bill of sale, where grantor was 75 years 
old with physical powers much weak- 
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was given whisky in eggnog or in 


water, at direction of physician, would 
not support charge that grantees had 
plied him with whisky to weaken his 
mentality and make him more amenable 
to their importunities and influence.— 
cove vy. Coyle, 299 N.W. 407, 230 Iowa 

In action to set aside deed and bill 
of sale, evidence warranted denial of 
relief on ground that alleged mental 
unsoundness of grantor had not been 
established.—Coyle v. Coyle, 299 N.W. 
407, 230 Iowa 902. 

La.App. Evidence held to establish 
right of ignorant negro to rescind sale 
to jeweler’s employee of $1,250 ring 
found by negro for $130, on ground 
that buyer suppressed part of the 
truth in disclosing value of the ring, 
and thus led negro to error of fact 
coming under the head of fraud. Civ. 
Code, arts, 1819, 1832, 1847.—Griffing 
v. Atkins, 1 So.2d_ 445. 

§ 136 

Ga.App. The buyer of a used truck 
was justified, before rescinding contract 
of sale on ground of alleged fraudulent 
representations by seller as to condi- 
tion of truck whieh induced sale, in 
giving seller opportunity to correct 
defects, and on seller’s failure to do so, 
buyer was justified in rescinding sale 
and returning truck to seller, and the 
making of payment, if any, by buyer 
to seller on purchase price before truck 
was finally returned, and pending sell- 
er’s efforts to make repairs, would not 
as matter of law constitute a ‘‘waiver” 
by buyer of any fraud of seller in- 
ducing contract. Code, §§ 20-502, 96- 
201.—Kimbrough v. Adams, 16 §8.H.2d 


96. 
§ 140 
Cal.App. An “invoice,” standing 
alone, is not evidence of title to goods 
sold, is neither bill of sale nor evidence 
of sale, does not transfer title, and is 
as appropriate to bailment as to sale.— 
Universal Credit Co. v. M. C. Gale, Ine., 
105 P.2d 1003. ae 


§ 

R.I. Evidence presented question for 
jury as to whether defendant had au- 
thorized installation of oil burner in 
house owned by defendant and occu- 
pied by a tenant, so as to entitle plain- 
tiff to recover purchase price therefor.— 
John R. White & Son y. MeNicholas, 
16 A.2d 499. 

; 157 


§ 

D.C.S.C. Where written contracts for 
sale of personalty were consummated 
in North Carolina, the contracts were 
to be interpreted according to the law 
of North Carolina.——Parks-Cramer Co, 
v. Mathews Cotton Mills, 36 F.Supp. 
236. 

159 

N.Y.App.Div. In action to rescind 
sale of garage business for vendor’s 
fraud, where trial justice found that 
defendants knew of illegal situation, 
against which they had warranted, on 
premises, but that plaintiff continued to 
conduct business thereon after learning 
of such situation and did not demand 
rescission within reasonable time, judg- 
ment dismissing complaint on merits 
was proper.—United Garage v. F. and 
B. Holding Corporation, 22 N.Y.S.2d 
881. 


§ 163 

C.C.A.N.Y. The victim of a_ fraud 
may commit himself irretrievably to 
the bargain in other ways than by 
bringing suit; one way being where a 
defrauded seller files a claim in in- 
solvency for dividends due on_ the 
price.—Albert v. Martin Custom Made 
Tires Corporation, 116 F.2d 962. 

§ 164 

C.C.A.Pa. Where agreement of inter- 
state railroad, sued by brakeman under 
the Fe@eral Employers’ poets Act 
for injuries sustained in switching 
operations in Pennsylvania, to purchase 
coal which had spilled and had been 
reloaded in car being switched, con- 
templated performance in Pennsylvania, 
the law of Pennsylvania controlled in 
determining when railroad’s title to 
coal became consummate and consign- 
or’s title ceased so as to divest ship- 


ened by sickness, evidence that he 


y 


ment of its interstate character. Fed- 
eral Hmployers’ Liability Act § 1, 45 
U.S.C.A. § 51.—Reading Co. v. Larkin, 
114 F.2d 416, affirming Larkin v. Read- 
ing Co., 28 F.Supp. 292. 

Md. Where negotiations for pur- 
chase of motor benzo! all occurred in 
New York, the law of that state would 
apply, but where the statute involved 
was substantially the same in New 
York as in Maryland, and the Mary- 
land Court of Appeals was not shown 
and did not find any decisions of New 
York courts applying or construing 
the statute at variance with decisions 
of the Maryland court, that court ap- 
plied Maryland law. Code 1939, art. 
83, § 22(1).—Coastwise Petroleum Co. 
v. Standard Oil Co. of New Jersey, 19 
A.2d 180. 


Ohio App. A Kentucky sales con- 
tract, valid under laws of Kentucky, 
may be enforced in Ohio.—General Mo- 
tors Acceptance Corporation v. Craw- 
ford, 31 N.H.2d 689, appeal dismissed 
21 N.Hi2d 677,135 Ohio St. 569. 


§ 167 

Mo.App. Where manager of roofing 
company’s branch office in St. Louis, 
Mo., brought siding and roofing con- 
tract to Illinois home of owner of 
Illinois building, and was present when 
owner signed contract, and stated after 
the signing that a good job would be 
done and that company would proceed 
with job, contract was accepted by 
company in Illinois, and notice of ac- 
ceptance was given to owner in [Il- 
linois, and hence rights of parties to 
contract must be determined under II- 
linois law, notwithstanding that con- 
tract was not signed by any one for the 
company.—Nemeth v. Becker Roofing 
Co., 151 S.W.2d 559. 

N.J.Sup. Where written order was 
signed in New Jersey, transmitted to 
New York for acceptance, and accepted 
by letter addressed to buyer in New 
Jersey, contract was completed in New 
York and not in New Jersey and seller 
could maintain an action on the con- 
tract in New Jersey notwithstanding 
that it was a foreign corporation which 
was not qualified to transact business 
in that state. N.J.S.A. 14:15-3, 14 :15- 
4.—Manhattan Overseas Co. v. Camden 
County Beverage Co., 15 A.2d 217, 125 
N.J.L. 239. 

§ 168 


Conn. Where seller drew contract for 
sale of gasoline, if instrument was so 
drawn as to leave room for two con- 
structions, the words used would be in- 
terpreted most strongly against seller. 
—Ciarleglio v. Benedict & Co., 16 A.2d 
593, 127 Conn. 291. 


§ 169 
C.C.A.Puerto Rico. Contract for sale 
of rice containing an arbitration clause 
was required to be construed as a 
whole and all of its parts reconciled as 
far as possible-——B. Fernandez & Hnos., 
5 ae C., v. Rickert Rice Mills,,119 F. 


§ 171 

Colo. Where contract for sale of 
stoker installed in buyer’s house, the 
document which provided that unpaid 
balance due seller should follow the 
house if sold, ‘“‘without any further 
liability’, and a note executed by buyer 
to bank which advanced balance of pur- 
chase price of stoker, which note was 
dated two days after the document, 
were parts of a single transaction, all 
details of which were known to all 
parties, all documents were required to 
be considered together in determining 
liability on note of buyer who sold 
house under contract which provided 
that sale was subject to balance due 
on stoker.—Baum yv. National Finance 
Co., 114 P.2d 560. 

Fla. A statement, in request for 
quotation of price for conveyor belt, 
that ‘You have the complete informa- 
tion as to the installation and opera- 
tion of this belt’, was not sufficient 
as a description of or reference to 
data sheet accompanying prior. re- 
quest for quotation, so as to include 
such data sheet as pane of the ccon- 
tract, as affecting extent of warranty 
of the belt.—U. S. Rubber Products v. 
Clark, 200 So. 385. 
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§ 176 : 
'€.C.A.Mass. A coal dealer’s contract | 
to purchase coal, made in contemplation 
of the likelihood of dealer’s selling out 
its business during the year, required 
dealer under New York law to buy not 
a definite tonnage, but its requirements 


during the year not to exceed 150,000 


tons, in view of wording of contract, 
circumstances of its execution, and sub- 
sequent conduct of the parties,—Wil- 
liam C. Atwater & Co. v. Terminal Coal 
Corporation, 115 F.2d 887, affirming 32 
F.Supp. 178. 

Where requirement contract for sale 
of coal to dealer was negotiated in con- 
templation of the likelihood of dealer’s 
selling out its business during the year, 


= 


and hence dealer was unwilling to com- 


mit itself to take a definite tonnage, im- 


plied obligation on dealer to continue — 


in business in usual manner should not 
be read into the contract,—William C. 
Atwater & Co. v. Terminal Coal Corpo- 
ration, 115 F.2d 887, affirming 32 F. 
Supp. 178. gone 

Requirements contracts cannot all be 
lumped together in a single category 
and given an identical legal _effect.— 
William C. Atwater & Co. y. Terminal 
Coal Corporation, 115 F.2d 887, affirm- 
ing 32 F.Supp. 178 


An obligation of good faith is ims/ a 


plied in contracts for sale of buyer’s 
requirements.—William C. Atwater & 
Co. vy. Terminal Coal Corporation, 115 
F.2d 887, affirming 32 F.Supp. 178. 

_ Where coal dealer’s business did not 
involve the consumption of coal, 


y 


a 


Aa 
Wat 


a: 


bute 


the sale of coal, its “requirements” for 


the year, which dealer was obliged to 
take under contract to buy coal, would 
mean the tonnage needed by it to sup- 
ply its customers, 
of executory contracts for resale of 


coal was evidence of potential require- — 


ments.—William C. Atwater & Co. v. 
Terminal Coal Corperation, 115 F.2d 
887, affirming 32 F.Supp. 178. 

Where coal dealer assigned to third 
party its rights under executory con- 


and the existence — 


tracts to resell coal, its obligations to — 


its customers thereunder remained in 
effect, and it still had “requirements” 
which it satisfied by having third par- 
ty deliver the tonnages contracted for, 
but the contracts ceased to be dealer’s 
“requirements” within terms of dealer’s 
contract to purchase its requirements 
for the year from particular producer. 
—William C. Atwater & Co. v. Terminal 
Coal Corporation, 115 F.2d 887, affirm- 
ing 32 F.Supp. 178. % 

Though mere assignment of execu- 
tory contract may not under New York 
law warrant implication of promise by 
asSignee to assume performance of as- 
signor’s duties, such undertaking by 
assignee would be implied where as- 
signor sold out its entire business and 
good will and agreed to close its ofnce, 
and at least assignee acquired an op- 
tion to perform the executory contracts 
on its own account,—William C. At- 
water & Co. vy. Terminal Coal Corpora- 
tion, 115 F.2d 887, affirming 32 FB, 
Supp. 178, 

C.C.A.Puerto Rico. Where contract 
for sale of rice provided that, where 
rice is sold on grade or description, 
rice millers’ association’s certificate, 
when furnished, shall be final as to 
quality, condition, and grade, if cer- 
tificate ‘discloses rice to be inferior to 
that ordered, the buyer may refuse 
to accept it, but, if the certificate 
favors the seller, the buyer must acs 
cept the rice.—B. Fernanaez w pros. 
S. Bn C., v. Rickert Kice Mills, 119 F. 
2d 809. 

Cal.App. Under contract for sale 
and purchase of grade A milk pro- 
duced by sellers, they were not re- 
quired to produce grade A raw milk, 
but only grade A pasteurized milk, in 
view of statutory provisions. St.1933, 
pp. 132, 138, §§ 471(b), 488(b).—O’- 
Hare y. Peacock Dairies, 110 P.2d 90. 

Tex.Civ.App. Where automobile 
dealer in exchange for a used automo- 
bile agreed to allow a designated 
amount as a credit on the purchase of 
a new automobile at any future date, 
automobile dealer’s liability thereunder 
was not discharged by subsequently 
offering to sell to assignee of such 


Adhay 
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DR is rg 
agreement an automobile allowing a 
_eredit in designated amount on the 
purchase price thereof, since under the 
terms of the agreement, the person en- 
titled to the credit had the option to 
choose the time of performance, pro- 
vided it was not an unreasonable time. 
—Williams y. Finley, 152 S.W.2d 468, 
: error, dismissed, 
Bett § 178 
e N.J. Where written order was for 
25 bales of Prima 1936 Polish hops 
and there was no designation of a par- 
ticular lot in existence or segregated 
at the time, subject matter of contract 
was Polish hops of a certain quality of 
the 1936 crop, irrespective of lot from 
which they chanced to come.—Manhat- 
tan Overseas Co. v. Camden County 
- Beverage Co., 19 A.2d 828, 126 N.J.L. 
421, affirming 15 A.2d 217, 125 N.J.L. 


239. 

fies § 182 

_-N.Y.App.Div. Where agreement for 
sale of new truck was prepared by 
_ seller, and provided that if used truck 
to be traded in should not be de- 
livered until new truck was delivered, 


appraisal, there was an implied agree- 
ment that seller would not change val- 
ue of used truck arbitrarily where 
_ there had been no change in its condi- 
- tion.—Price v. Spielman Motor Sales 
Co., 26 N.Y.S.2d 836, 261 App.Div, 626. 
- Where contract for sale of new truck 
was prepared by seller, and provided 
that if used truck to be traded in 


_ Pa.Com.Pl. A provision in a contract 
providing that should a tax included 
in the purchase price be decreased or 
abated, a deduction in that amount 
would be made from the sale price, 
does not cover sales completed under 
contract prior to the time when the 
_ Act was changed or declared uncon- 
 stitutional.—Sheridan Flouring Mills v. 
Uniontown Baking Co., 3 Fay.L.J. 274. 


i : § 189 

C.C.A.Wis. Where contracts between 
milling company and distributor of 
flour for sale of flour to distributor, 

declared that purchase price to be 
paid by distributor reflected amount of 

_ processing tax paid by company and 
provided against contingency of an in- 
crease or decrease in processing tax, 
+4 contracts could not be construed as con- 
gtituting agreements by company to re- 
> fund to or to reimburse distributor in 
event that tax was declared unconstitu- 
tional. Agricultural Adjustment Act §§ 
Memoet. sed... 10(¢);, 7 US.C.A.. §§) 609 et 
— geq., 615(c).—Consolidated Flour Mills 

-v. Ph. Orth Co., 114 F.2d 898. 

In milling company’s action against 
distributor of flour to compel payment 
for flour delivered to distributor, where 
distributor counterclaimed for money 
included in price of flour purchased 
from company under former executed 
contracts and paid to cover processing 
taxes levied pursuant to Agricultural 
Adjustment Act, which had been de- 
elared unconstitutional after distribu- 
tor had made payments to company 
covering taxes, evidence warranted con- 
clusion that an oral agreement by com- 
pany to refund to or reimburse dis- 
tributor for payments of processing 
taxes had not been made. Agricultural 
Adjustment Act §§ 9 et seq., 15(c), 7 
U.S.C.A. §§ 609 et seqg., 615(c); Revenue 
Act 1936, § 501 et seq., and § 902 et 
seq., 26 U.S.C.A.Int.Rev.Code, § 700 et 
seq., and 7 U.S.C.A. § 644 et seq.— 
Consolidated Fiour Mills v. Ph, Orth 
Co., 114 F.2d 898. 

.In determining right of distributor of 
f flour to recover from milling company 
* money included in price of flour and 
; paid to cover processing taxes levied 

pursuant to Agricultural Adjustment 
Act, rights of parties were measured by 
contracts under which flour was sold, 
and hence evidence, in action between 


company and distributor, that bakers 
bore incidence of tax, that distributor 
promised its customers benefit of re- 
fund by company, and that distributor 
had contracts with its customers which 
were similar or dissimilar to contracts 
in issue, was of no avail to distributor. 
Agri¢ultural Adjustment Act §§ 9 et 
seq., 15(c), 7: U.S.C.A. §§. 609 et. seq., 
615(c); Revenue Act 1936, § 501 et 
seq., and § 902 et seq., 26 U.S.C.A.Int. 
Rev.Code, § 700 et seq., and 7 U.S.C.A. 
§ 644 et seq.cConsolidated Flour Mills 
v. Ph. Orth Co., 114 F.2d 898. 

Where executed contracts under 
which distributor purchased flour from 
milling company did not indicate that 
third parties should have rights there- 
under, distributor could not recover 
from company processing taxes levied 
pursuant to Agricultural Adjustment 
Act and paid to company by distribu- 
tor as part of purchase price of flour on 
theory that contracts were for benefit 
of distributor’s customers. Agricultur- 
al Adjustment Act §§ 9 et seq., 15(ce), 
7 U.S.C.A. §§ 609 et seq., 615(c); Rev- 
enue Act 1936, § 501 et seq., and § 902 
et seq., 26 U.S.C.A.Int.Rev.Code, § 700 
et seq., and 7 U.S.C.A. § 644 et seq.— 
Consolidated Flour Mills v. Ph. Orth 
Co., 114 F.2d 898. 

Conn. Where written contract for 
sale of gasoline by wholesaler to retail- 
er provided that price was to be 5144 
cents under wholesaler’s posted retail 
price, subject to proviso.that price 
would not be less than 1% cents per 
gallon over New York Harbor price for 
gasoline of equal quality, the posted re- 
tail price would be construed as includ- 
ing the state and federal tax, in view 
of statutes. Gen.St.Supp.1935, §§ 649c, 
654¢e, 655c; Act Cong. June 6, 1932, § 
619, 47 Stat. 267.—Ciarleglio v. Bene- 
dict & Co., 16 A.2d 593, 127 Conn. 291. 

Ky. Buyer’s recovery, if any, of 
processing taxes collected by seller of 
flour, ‘must be under express contracts 
of sale providing for contingency of 
increase or decrease in taxes.—Sparks 
Milling Co. v. Powell, 143 S.W.2da 75. 
283 Ky. 669. 

Price named in contracts for the 
sale of flour as including processing 
taxes, which were not billed separately 
was a composite price, and, though 
taxes collected by the seller were later 
declared unconstitutional, the buyer 
contd hot eteyes ene from the seller. 
—Sparks Milling Co. v. Powell, 143 S. 
W.2d 75, 283 Ky. 669. 

In contracts for the sale of flour, 
providing that the price specified in- 
cluded taxes under the Agricultural 
Adjustment Act, and that, if any tax 
included in the price shall be decreased 
or ‘abated’, such decrease or “abate- 
ment” shall be deducted from the price, 
the quoted words were used in the 
same sense that they were used in the 
act, and hence did not include a judi- 
cial declaration of invalidity, and theré- 
fore the buyer could not recover such 
taxes from the seller. Agricultural Ad- 
genet ee aes § 601 et seq.— 

parks Milling Co. v. Powell, 143 S.W. 
2d 75, 283 Ky. 669. 

Buyer of flour held not entitled to 
recover from the seller processing taxes 
collected by the seller and later de- 
clared unconstitutional, as against the 
contention that unjust enrichment 
would result, since the express con- 
tracts of sale must be construed to as- 
certain the parties’ intention, regardless 
of the equities, and when so construed 
did not include a judicial declaration of 
invalidity of the taxes. Agricultural 
Adjustment Act, 7 U.S.C.A. 601 et 
seg.—Sparks Milling Co. vy. Powell, 143 
S.W.2d 75, 283 Ky. 669. 

§ 190 

Neb. The letters “f. 0. b.” are an 
abbreviation of the words “free on 
board”, and standing alone in a con- 
tract of sale simply mean that the 
subject of the sale is to be loaded for 
shipment without expense to the buy- 
er.—Olsen v. McMaken & Pentzien, 297 
N.W. 830. 

Va. A firm contracting to sell hotel 
equipment, including draperies, vene- 
tian blinds, and carpet ‘quoted in- 
stalled”, to be shipped “f. 0. b. re- 
spective factories’, held not liable to 


buyer for amount paid for t 


tion, delivery, and installation of equip- — 


ment ag offset against such balance, 
though contract provided that seller 
agreed to deliver and install equip- 


ment on or about certain date, espe- 


cially in view of. parties’ construction 
of contract by their own actions.—Bott 
v. N. Snellenburg & Co., 14 S.H.2d 372. 
177 Va. 331. 

The trade or mercantile term, “f. 0. 
b. respective factories’, when used in 
connection with price of goods sold, is 
commonly construed as fixing only 
price, not as relating to time, place, or 


mode of delivery.—Bott v. N. Snellen- 
pure Co.,. 14. S.H.2d 372, 177 Va. 
gui 


8 193 

C.C.A.N.Y. Restrictions on the use of 
chattels once absolutely sold are at 
least prima facie invalid, and _ they 
must be justified for some exceptional 
reason, since normally they are repug- 
nant to the transfer of title—-RCA 
Mfg. Co. v. Whiteman, 114 F.2d 86, 
reversing 28 F.Supp. c 

Tex.Civ.App. In a contract for the 
sale of crude oil, a provision, which ob- 
ligated the seller to ship and the buyer 
to take a fixed number of barrels daily 
“as and if produced’’, excused seller for 
shipping less oil than contract calle 
for, unless more was actually produced 
than was shipped, and therefore a 
short shipment due to short production 
did not constitute a breach of con- 
tract of which buyer could complain.— 
White v. Cooper, 145 S.W.2d 298, error 
dismissed, INSTR Bcortech: 


Mass. In action for prices of two 
items of sandpaper ordered by defend- 
ant corporation and such corporation’s 
action for breach of warranty in sale 
of two other items of sandpaper under 
prior order, and damages sustained in 
purchasing other sandpaper at price ex- 
ceeding that fixed in second order after 
refusing to accept paper included there- | 
in because of such breach, trial court 
did not err in ruling that two orders 
constituted separate, entire, and dis- 
tinct contracts, or in giving seller’s re- 
quested instruction to that effect.—Ni- 
cholson y. American Hide & Leather 
Co., 30 N.H.2d *itge | Mass. 456. 


Tex.Civ.App. Where seller accepted 
buyer’s order for 60 dozen hats and 
eaps of different patterns, sizes and 
colors and shipped all except 5 dozen. 
to buyer who refused to accept ship- 
ment, and it was not shown that con- 
tract called for delivery of whole or- 
der at one time, buyer could not escape 
liability for merchandise actually 
shipped to him because of nonship- 
ment of the 5 dozen hats and caps, 
since the order ealling for hats and 
eaps of different patterns, sizes and 
colors, constituted a ‘severable con- 
tract’’.—Silberstein v. Radio Cap Co., 
153 S.W.2d 279. 

207 


§ 

C.C.A.Mo. Supplemental agreement 
relating to sale of scrap iron, and pro- 
viding that buyers would remove ma- 
terial purchased on or before May 1, 
1938, or pay for it under terms of orig- 
inal contract, was construable as re- 
quiring payment on May ist, regard- 
less of whether the material’ was re- 
moved, time being of the essence of the 
contract.—Sonken-Galamba Corporation 
Fae et Iron & Steel Co., 119 F.2d 

Where supplemental agreement relat- 
ing to sale of scrap iron and provid- 
ing that buyers would move material 
on or before May 1, 1938, or pay for it 
under terms of original contract was 
construable in manner that “time was 
of the essence” thereof, and letter re- 
lied on as evidence of waiver of per- 
formance at the fixed time, itself fixed 
a definite date for performan®, such 
date likewise became of the essence. 
Sonken-Galamba Corporation y. Butler 
Iron & Steel Co., 119 F.2d 288. 

D.C.D.C. Contract providing for de- 
livery of cement “as required” within 
a 90-day period and within three 
days, “if required,” followed by direc- 
tion to notify named representative of 
buyer when cement was ready to be 


transporta-_ 
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oy 


Vas 


ific ; 
--seller’s readiness to n livery un- 
til. buyer ‘had first requested delivery. 
Steiner v. U. S, 36 F.Supp. 496. | 
_ . Fla. A contract for sale of fruit to 
‘be, removed by specified date, subject 
to right to extension of time under 
certain circumstances, which specifical- 
ly excluded damaged fruit, could rea- 
sonably be taken as excluding any 
fruit damaged between time of ex- 
ecution of contract and date for re- 
moval of fruit—Givens v. Vaughn- 
Griffin Packing Co., 1 So.2d 714. 
Under contract for sale of fruit re- 
quiring buyer to remove fruit. within 
specified time, but giving buyer right 
to extension of time if removal were 
prevented by act of God, buyer’s re- 
quest for extension of time because of 
freeze and consequent frost damage 
need not be for any stated length of 
time, gbut buyer was entitled to such 
time as it was actually. delayed in 
picking and shipping the fruit because 
of the freeze.—Givens y. Vaughn-Grif- 
fin Packing Co., 1 So.2d 714. ‘ 

A contract for sale of fruit, provid- 
ing that damaged fruit of specified 
types was not included in the con- 
tract, contemplated that risk of dam- 
age from frost should fall on seller and 
not on buyer, and buyer was_ not 
obliged to gather frost-damaged fruit. 
—Givens v. Vaughn-Griffin Packing Co., 
1 So.2d_ 714. a 

Ky. Where buyer was not required 
by sales contract to pay balance of 
purchase price other than in monthly 
installments, the first of which became 
due on day action was begun to re- 

*  eover all of unpaid balance, contract 
did not entitle seller to precipitate in- 
stallments because finance company re- 
fused to ‘accept conditional sales con- 
tract, nor to maintain action for more 
than the amount of any installment in 
arrears at time of instigfuting action.— 
Patton v. Clay Motor Co., 144 S.W.2d 
503, 284 Ky. 294. 

N.Y.App.Div. Under typewritten pro- 
vision of contract for sale of 175 
drums of cod liver oil that all of them 
were to be taken by buyer “as want- 
ed” during contract period ‘in mini- 
mum lots of 20 drums’, buyer was 
entitled to take all drums at any time 
during such period within his discre- 
tion, if he took minimum of 20 drums 
each time he applied for delivery, and 
hence eould recover damages for sell- 
er’s breach of contract by failure to 
deliver 54. drums, notwithstanding 
printed monthly quota provision, which 
provided that it was applicable “unless 
otherwise specified’. Rules of Civil 
Practice, rule 113.—Nostane Products 
Corporation v. Chas. L. Huisking & 
Co.,.27_N.Y.S8.2d Ae ie App.Div. 754. 
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C.C.A.Ga. A provision in contract 
for sale of flour to be delivered in ac- 
eordance with buyer’s shipping instruc- 
tions, automatically extending contract 
from day to day until buyer furnished. 
shipping instructions, did not keep 
contract in foree until midnight on 
day of which seller terminated con- 
tract, and buyer did not have right to 
furnish shipper instructions after ter- 
mination and until midnight of day of 
termination, where such provision ex- 
pressly stated that extension should 
only continue until seller ‘exercised 
right to. terminate-——Acme Mills, Inc., 
v. Tanner-Brice Co., 112 F.2d 910. 

C.C.A.Wis. An agreement, obligating 
automobile manufacturer to sell, and 
dealer to purchase, manufacturer’s au~ 
tomobiles, aceessories and parts f. o. 
b. named city “at such net list price, 
or at such discounts from published 
list prices as are from time to time 
fixed. by’ manufacturer, was sufficient- 
ly definite as to prices and not unilat- 
eral, but valid and binding, and hence 
subject to cancellation by either party 
on giving of written notice.—Buggs v. 
Ford Motor Co., 113 F.2d 618, certiorari 
denied 61 §.Ct. 65. ae 

Mich. A bilateral contract consisting 
of mutual promises to sell or buy, to 
be decermined in future by an event 
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certain to occur, is not terminated by 
‘death of either party unless contrac 
is personal in nature.—tIreland v. Les- 

‘ter, 298 N.W. 488, 298 Mich. 154, 


3 § 211 ; 

Fla. Where contract for sale of gar- 
ment bag machinery constructed for 
buyer contained no provisions from 
which the court could determine wheth- 
er sale was a “‘sale or return” or “sale 
on approval’, the correspondence be- 
tween the parties prior to execution of 
the contract was admissible to deter- 
mine whether the buyer had the op- 
tion to purchase if he was satisfied 
with the property or the option to re- 
turn if dissatisfied.—Jacksonville Paper 


Co. v. Smith & Winchester Mfg. Co., 2- 


So.2d 890. 
§ 214 
La.App. Where dealer allowed buy- 


er credit for full purchase price of. 


used automobile title to which failed 
on another used automobile, and buyer 
subsequently returned the other auto- 
mobile to dealer and sought to recover 
amounts paid on theory that the other 
automobile was taken merely on trial, 
evidence supported finding that sale 
of the second used automobile was 
unconditional and that the automobile 
was accepted by the buyer without 
any warranty except as to title—Wein- 
berger Sales Co. v. Truett, 2 So.2d 699. 

N.Y.App.Div. In action for price of 
goods sold and delivered where buy- 
er pleaded a written contract provid- 
ing that buyer accepted merchandise 
with understanding that it was to be 
paid for after season if it brought in 
business that buyer’s president ex- 
pected, otherwise “‘the payment is to be 
left to the entire discretion of’ the 
buyer’s president, which contract was 
drawn by the buyer, oral testimony 
to explain the meaning of the quoted 
phrase was properly admitted, and jus- 
tified finding that discretion intended 
related to the right to make a limited 
reduction as agreed upon between the 
parties and not a right to refuse any 
payment.—Reliable Press v._ Bristol 
Carpet Cleaning Co., 25 N.Y.S.2d _70, 
261 App.Div. 256, reversing 21 N.Y.S. 
2d 76, 174 Mise. 521. 


§ 215 
C.C.A.Puerto Rico. The construction 
of a sales contract to determine what 
questions the parties thereto agreed 
to submit to arbitration is one for the 
court to decide and not: for the arbi- 
trators.—B. Fernandez & Hnos., 8S. Hn 
yah Rickert Rice Mills, Inc., 119 F.2d 


Fla, Under contract for sale of fruit 
giving buyer right to an extension of 
time for picking fruit if act of God 
prevented removing and shipping of 
fruit within time specified, freeze and 
consequent frost damage was an “act 
of God” such that buyer’s right to ex- 
tension of time was for jury.—Givens 
v. Vaughn-Griffin Packing Co., 1 So.2d 


714. 
§ 216 

C.C.A.Puerto Rico. Where contro- 
versy existed between buyer and seller 
as to just what questions they agreed 
to submit to arbitration, the arbitra- 
tion committee did not have author- 
ity, at request of seller, to decide the 
controversy where contract provided 
that buyer and seller agreed to sub- 
mit to arbitration all questions of 
quality, complaints, disputes, or con- 
troversies that might arise out of or 
in connection with the contract, and 
differences in quality and all other dif- 
ferences regarding terms of contract 
including time of shipment.—B. Fern- 
andez & Hnos., S. Hn C., v. Rickert 
Rice Mills, 119 F.2d 809. 

If the parties to sales contract pro- 
viding for arbitration intend that the 
arbitrators should have power finally 
to decide what was to be submitted 
to them, they may do so, but courts 
do not readily infer such an agreement. 
—B. Fernandez & Hnos., S. Hn C., v. 
Rickert Rice Mills, 119 F.2d 809. 

Where agreement between buyer and 
seller was to arbitrate all questions of 
quality, complaints, disputes, or con- 
troversies, and all other differences as 


he 
| Ip OUT 
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regards the terms of the contract in- 
cluding time of shipment, the agree- 
ment did not require buyer to submit — 
to arbitration committee the question 
whether it had agreed to arbitrate the 


difference in value when it was fur- 


nished.a certificate showing the rice 


shipped to be of an inferior quality — 


a 


There can be no arbitration for qual- — be, 
a a ‘ 


is a conclusive certificate of quality — 


furnished, since a specific clause such 


as one for furnishing of certificate 


re 


overrides a general one for arbitration 


as to quality.—B. Fernandez & H 
S:., Ha €, 
2d 809. 


nos., 


quired seller to furnish conclusive cer- 
tificate as to quality but also provided 


for arbitration of questions of quality, 


the contract meant that there was to ‘ip 


be een for all 
quality except when there was a cer- 
tificate furnished and ia: be 
no arbitration for difference of grade 
where conclusive certificate was 
nished.—B. Fernandez & Hnos. 


differences of — 


fur 


me . 
C., y. Rickert Rice Mills, 119 F.2d 809. RY 


Where contract for sale of rice re- 


quired seller to furnish conclusive cer- i: 
ate Want: 
? * or aN 
submission to arbitration of all ques. rt 
tions of quality, and required ‘beyeel 


tificate as to quality, condition, 
grade, arbitration clause provided 


to accept rice at an allowance for dif- 
ference in grade, in case of arbitration, 


quired to submit to arbitration the dif- 
ference in value when the rice shipped 
was certified to be inferior in grade 


to that ordered and was not required 
to accept the rice at an allowance for 


v. Rickert Rice Mills, 119 FPF. 
Where contract for sale of rice re- 


Aba) 
eat 
ne. 


Xion 


there could be | 


A 


difference in value. Rev.St. and Codes 
of Puerto Rico 1913, § 7886.—B. Fern- 

andez & Hnos., S. En C.; v. Rickert Ba 
Rice Mills, 119 F.2d 809. b3 
Where contract for sale of rice prot ie 
vides that buyer and seller agree to 


submit to arbitration all questions of 


quality and that rice millers’ associa- 
tion certificate when furnished shall be — 
final as to quality, condition, and 
grade, where rice is sold’ on grade or 
description, a dispute as to difference 
in quality, grade, or condition must be 
submitted to arbitration when rice is 
ordered by description as well as when — 


be 


ordered by sample except in case a 


certificate is furnished in which case 
there is nothing to arbitrate—B. 
Fernandez & Hnos., S. En C., v. Rickert 
Rice Mills, 119 F.2d 809. 


§ 217 
©.C.A.Mo. Where buyers were in de- 
fault under supplemental agreemené re- 
lating to sale of scrap iron, which pro- 
vided that buyers would move the iron 
on or before fixed date or pay for it — 
under terms of original contract, and 


attorneys for buyers and seller had 


conversation in which seller’s attorney 
stated that if buyers did not take re- 
maining iron and pay for it the at- 
torney would sell it at private sale and 
eredit buyers with proceeds, the con- 
versation did not have the effect of 


making a new “contract” nor consti- | 
tute a “compromise” nor an ‘accord ~ 
and satisfaction”.—Sonken-Galamba 


Corporation v. Butler Iron & Steel Co., 
119 F.2d 2838. 

C.C.A.N.C, Delivery period of con- 
tract to furnish creosoted piling and 
lumber to contractor constructing high- 
way bridge was not extended by revi- 
sion in lengths of piling required sent 
to the seller in order to comply with 
certain changes made by the State 
Highway Commission in structure of 
bridge occasioned by unexpected con- 
ditions where the change was made 
under authority of bridge contract of 
which seller had notice and seller ac- 
cepted the change without protest and 


i ny notice from buyer, 


§ 217 : 
without requesting modification of de- 
livery period.—Gulf States Creosoting 
Co. v. Loving, 120 F.2d 195. 
Delivery period of seller’s contract 
to furnish ecreosoted piling and lumber 
to enable contractor to construct part 
of highway bridge was not extended 


by subsequent agreements regarding 
‘special terms of payment and fixing | 


% 


ie _ for first time shipping points of ma- 


terial to be delivered where seller ac- 
cepted the changes, neither of them 
affected the seller’s ability to make 
- deliveries as originally agreed, and evi- 
dence did not indicate that parties 
contemplated a change in delivery peri- 
od.—Gulf States Creosoting Co. v. Lov- 
ing, 120 F.2d 195. : 
 C.C.A.Wis. A seller’s action in per- 


‘Cal. Where supplemental agreement 
between seller of hotel equipment and 
buyer entered into at time when there 
remained unpaid balance of \ $11,845, 
roviding for assignment of notes by 
uyer to seller and appointment of 
trustee to collect notes, contained pro- 
vision that when there had been collect- 
ed upon notes a sufficient sum so that 
there remained a balance payable to 
‘seller of $11,000, seller would execute 
bill of sale and release buyer from ob- 
ligations on conditional sales contract, 
the provision would not be construed as 
a release by seller of $11,000, but rath- 
er would be construed as referring to 
the gross amount, less authorized de- 
- ductions collected by trustee and pay- 
“able by him to seller, in view of other 

provisions of supplemental agreement. 
_  —Ghirardelli v. Peninsula Properties 
 Co., 107 P.2d 41, prior opinion 98 P.2d 

734, \ 


. 


“Ky. Where contract. for sale of 
packing house machinery provided for 


ti 90-day guaranty and return of claimed 


defective parts to seller for replace- 
ment free of charge f. 0. b. point of 
manufacture if found defective, and 
that contract could not be modified ex- 
cept by writing, if seller subsequently 
orally agreed to send agents to buyer’s 


plant to examine equipment and cor- 


rect defects within 90-day period, after 
written provision 
for return of defective parts was 
“waived” and, if oral agreement was 
- preached by seller, buyer was entitled 
to such damages as it sustained as re- 
sult of breach. Ky.St. § 2651b-15(1).— 
Cincinnati Butchers Supply Co. v. Ken- 
ony pueky, Packers, 147 S.W.2d 48, 285 Ky. 

(104. 

Pa.Super. Where defendant agreed 
to buy set of books from plaintiff to 
be paid for in monthly installments, 
the mere exchange of one set of books 
for another after a complaint had been 
made by defendant was not a “rescis- 
sion” of original contract, but was 
merely a pro tanto modification of origi- 
nal contract, the other terms remaining 
in effect.—Encyclopaedia Britannica y. 
Cowan, 16 A.2d 433. 

§.C. In action for purchase price of 
merchandise delivered to retail corpo- 
ration, wherein corporation contended 
that it had delivered the merchandise to 
third party under instructions from 
plaintiff's salesman who represented 
that corporation’s account would be 
properly credited, evidence, including 
letters written by representative of cor- 
poration to the plaintiff, established 
that corporation did not rely upon al- 
leged representations of the salesman.— 
Esslinger’s, Inc., v. Murray Bros., 11 S. 
H.2d 381, 195 S.C. 340. 

Tex.Civ.App. Where plaintiff sold 
and delivered oil to pipe line company 
under oral contract which was fully 
executed except for payment by com- 
pany, alleged subsequent written con- 
tract which allegedly required plaintiff 
to furnish abstracts of title of oil in re- 
turn for company’s promise to pay, 
which company was already -bound to 
do under its oral contract, was with- 


out “consideration” and was not bind- _ 
ing upon plaintiff.—Fisher County Pipe 
Line Co. v. Snowden & McSweeney Co., 


143 S.W.2d 675. 


Tex.Civ.App. In action for balance © 


due on purchase price of truck seques- 
tered by plaintiff, court erred in over- 
ruling plaintiff's exceptions to defend- 
ant’s pleading and objections to his 
testimony concerning oral _ contract, 
changing installment payments provid- 
ed for in original written contract 
from stated sum monthly to same sum 
bi-monthly, in absence of allegation or 
evidence of change in provision of orig- 


inal contract that installments should 


bear interest at highest legal contract 
rate after maturity or of any consid- 


‘eration for oral contract, as such con- 


tract, if made, was. not binding on 
plaintiff and its breach could not inflict 
on defendant any injury for which he 
could recover damages in cross-action 
filed by him for conversion of truck.— 
vee Credit Co. v. Cole, 146 S.W. 


In action for purchase price of truck, 
where defendant did not allege or in- 
troduce testimony showing any con-. 
sideration for alleged oral contract 
changing purchase-money installments 
provided for in original written con- 
tract from specified sum monthly to 
same sum bi-monthly, court erred in 
submitting to jury question as to ex- 
istence of such oral contract.—Universal 
Credit Co. v. Cole, 146 S8.W.2d 222. 

Where written contract for sale of 
truck provided that, on buyer’s failure 
to pay purchase-money installments as 
they matured, contract should be in de- 
fault and full amount remaining unpaid 
should. immediately become due and 
payable, fact that buyer.made and sell- 
er accepted number of payments in 
manner provided by alleged oral con- 
tract, changing installment payments 
from monthly sum fixed by original 
contract to same sum bimonthly with- 
out consideration therefor, did not vi- 
talize and validate such oral contract. 
—Universal Credit Co. v. Cole, 146 S. 
W.2d 222. , 

Va. Whether parties to written con- 
tract of sale have modified its terms'by 
conduct or subsequent statements is 
generally for jury.—John H. Maclin 
Ecanut Co. v. Pretlow & Co., 11 S8.H.2d 


‘§ 219 ' 
N.J.Sup. A buyer of building under 
contract providing that building was 
sold in its present condition, could not 
recover from seller the amount ex- 
pended in repairing roof, notwithstand- 
ing that seller, when sale was closed 
and at insistence of buyer, undertook 
in writing to have roof repaired, where 
such further undertaking was not sup- 
ported by any consideration.—Rex Dis- 
tributors v, Jensen & Mitchell, 21 A. 
2d 327.1127 Nw. 82; 
§ 223 ‘ 
N.Y.App.Div. Where: parties reduced 
terms of their agreement to writing, 
they are presumed to have merged all 
sales talks and negotiations into the 
written contract.—Lee v. Industrial 
Laundry Mach. Co., 27 N.Y.S.2d 202, 
261 App.Div. 741. 
Tex.Civ.App. Where oral contract 
for sale of oil to pipe line company 
was fully executed except for payment 
by company, there was no “merger” of 
the oral contract with alleged subse- 
quent written contract which allegedly 
required seller to furnish abstracts of 
title before company would be obligat- 
ed to pay for oil delivered under the 
oral agreement.—Fisher County "Pipe 
Line Co. v. Snowden & McSweeney Co., 
143 S.W.2d 675. 
8 224 
D.C.Ky. Where contract under which 
claimant sold malt to distillery, which 
subsequently became bankrupt, provid- 
ed that failure of distillery to give 
shipping orders should entitle claimant 
to charge distillery with carrying 
charges and that claimant should have 
privilege of canceling contract as to un- 
delivered portion of malt, contract gave 
claimant an election to either continue 
contract in effect and charge carrying 
charges or to cancel contract when 
distillery failed to give shipping in- 


tillers of 


iy etl , me ; 
ructions, a1 imant’s fail to 

exercise option did not result. in ‘can 
celi e contcer a Ff, TaGepenaeae Dis- | 
* cy, ! 7 * 7 ° . 
Tex.Civ.Ap n action on note given 
by buyer for purchase price of auto- 
mobile, evidence whether seller accepted 
automobile which buyer ‘“‘turned back,” 
as full and complete payment and sat- 
isfaction of note, was for jury. Rev.St. 
1925, art. 2211.—Schumaker vy. White- 
Pie et gen Motor Co., 144 S.W.2d 


. § 228 
D.C.Del. Under contract for sale of 
used airplanes, failure of buyers to 
demand delivery of airplanes and to 
tender payment therefor constituted an 
“abandonment” of the contract, and 
precluded buyers from maintaining ac- 
tion for breach of contract.—Vidal vy. 
Transcontinental & Western Air, 34 F., _ 
Supp. 955. . 
230 


8 

Fla. Where seller of fruit imptoper- 
ly refused to permit buyer an extension — 
of time in which to gather fruit, so 
that buyer might determine what fruit 
had been damaged by frost, buyer 
could treat such attitude as an offer 
to rescind and act thereon without re- 
storing the executed portion of the 
contract, consisting of merchantable 
fruit which buyer had already picked, 
shipped and paid for in accordance- 
with the contract, where seller did not 


‘offer to return the payments.—Givens 


v. Vaughn-Griffin Packing Co., 1 So.2d 


714, 
§ 238 
Ga.App. Where buyer purchased 
washing machine on open account, and 
traded in a sewing machine, and there- 
after returned washing machine to 
seller for repairs, seller’s refusal to 


‘return washing machine to buyer until 


buyer had paid installments which 
were in arrears did not constitute a 
breach of contract of sale, which would 
entitle buyer to rescind contract and 
sue in trover for recovery of sewing 
machine.—Osborn vy. Irwin, 9 S.E.2d 
56, 62 Ga.App. 769. Pe 


§ 241. 

Ga.App. Where washing machine 
was sold on open account with buyer: 
to make weekly payments, seller could 
not cancel contract on buyer’s default 
in payment of installments.—Osborn vy. 
Irwin, 9 §.H.2d 856, 62 Ga.App. 769. / 


§ 242 . : . 

Cal.App. Allegations of complaint, 
including allegation of plaintiff’s serv- 
ice on defendant of notice of rescis- 
sion and cancellation of agreement, 


-stated cause of action for rescission of 


contract for sale of milk route and‘ 
equipment to  defendant.—Dunner — y, 
Hoover, 111 P.2d 737, 

Fla. Under contract for sale of fruit, 
requiring buyer to pick and pay for all 
merchantable fruit by specified date 
unless he was entitled to extension of 
time for picking under specified cir- 
cumstances, seller’s insistence that 
buyer pick first the fruit from most 
badly damaged grove, after freeze, and 
refusal to grant extension of time for 
such picking, was sufficiently material, 
if unwarranted, to entitle’ buyer to 
treat the contract as rescinded.—Givens 
pe Vaughn-Griffin’ Packing Co., 1 So.2d 


. 


§ 249 

Mass. A seller’s breach of warranty 
in one transaction is not sufficient 
ground for buyer to rescind a second 
independent and separate sale.—Nichol- 
son _v. American Hide & Leather Co., 
30 N.H.2d 376, 307 Mass. 456. é 

Tex.Civ.App. If sales order is to be 
set aside for si yy neither party may 
rely upon any of its provisions for any 
purpose, and plaintiff cannot repudiate 
the contract in so far as it places: ob- 
ligation upon him and at the same time 
treat it as a_ binding obligation upon 
defendant.—Wiesehan v. Chapapas, 142 
S.W.2d 557. 

Tex.Civ.App. If sales order is to be 
set aside for fraud, neither party may 
rely upon any of its provisions for 
any purpose, and plaintiff cannot re- 
pudiate the contract in so far as it 
places obligation upon him and at the 


; 


F.Supp. 708. 


e time t a binding oblit- 
y Fi tion upon defendant,—Wiesehan vy. 

é hapapas, 142 S.W.2d 557. ~ , 
property pur- 


; “A 
time treat it as 


Tex.Civ.App. Where 
chased proves wholly unsuitable for the 
:: use or purpose to which seller knows 
: that buyer intends to place it, or the 
property proves to be something other 
than what was purchased, it may be re- 
turned and the contract of purchase re- 
scinded upon agreement of warranty, 
but if warranty goes to degree of fit- 
ness or quality of the property and 


it proves inferior in quality, no re- 
scission is allowed and the only rem- 
edy is for damages.—Dillard v. Clutter, 


145 S.W.2d 632, error refused. 
In action on notes given for purchase 
3 price of cattle, and to foreclose chattel 
- .-mortgages, buyers of cattle could not 
rescind the sale on ground of breach 
of warranty because of fact that cattle 
had diseases reducing price available 
for their milk, and court properly re- 
stricted buyers’ relief to allowance of 
damages against balance due on notes. 
—Dillard yv. Clutter, 145 S.W.2d 632, 

error refused. , 

§ 252 


Ark. A purchaser of an_ article 
‘ought on order who uses article after 
he has had reasonable opportunity to 
inspect and test it cannot thereafter re- 
secind his purchase, but is remitted to 
an action for damages.—W. C. Nabors 
Ce. vy. Ball Chevrolet Co., 145 S.W.2d 


Kan. A buyer of machinery desiring 

- to rescind for failure of warranty must 
: return or offer to return the property 
_ within a reasonable time, and waives 
his right to rescind by retaining pos- 

-- gession- and using the machinery with 
- knowledge of the defect.—Brandtjen & 
pone vy. Lucas, 109 P.2d 197, 153 Kan. 
Tex.Civ.App. Where buyer contin- 
uously used refrigeration equipment for 

_ approximately eight months after pur- 
chase, defense to action on purchase 
notes and mortgage should have been 
bottomed on difference, if any, between 
value of property as represented by sel- 
ler and actual value, rather than on 
breach of warranty justifying cancella- 


tion of notes and mortgage.—C. V. Hill | 


& Co. vy. Parker, 145 S.W.2d 330. 


§ 255 
Pa.Com.Pl. The act of defendant in 
giving a promissory note and in mak- 


ing payment on account of the goods, | 


as delivered, long after his alleged 
claim of set-off and counter-claim had 
accrued, tend to show his ratification 
of the transaction.—Bernstein v. Klen- 
sin, 41 Lack.Jur, 161. 


§ 257 : 

Fla. In action by buyer of fruit to 
recover money paid under sales con- 
‘tract | toy tac rescinded by seller, 
seller could not invoke rule that there 
could be no rescission unless both par- 
ties could have been restored to the 
condition they were in before contract 
was made, where seller did not deny 
that he had been paid for all fruit 
picked before the alleged rescission and 
never offered to return such payments, 
and did not. charge buyer’s prior fail- 
ure to live up-to the contract.—Givens 
po en ehuaGe tie Packing Co., 1 So.2d 


§ 260 
\ D.C.Pa. Under Pennsylvania law, a 
buyer who wishes to rescind the con- 
tract instead of suing for breach of 
warranty must rescind with the re- 
turn of the goods received or an offer 
to return. 9 P.S.Pa. § 314.—Manley 
MS Northumberland County, 32 F.Supp. 


Fla. A contract for sale of fruit, 
providing that fruit which had been 
damaged in specified manner was not 
included, was ‘‘severable’’ and under it 
buyer’s duty was to pick only good 
merchantable fruit, discarding the 
frost-damaged fruit which he was un- 
der no obligation to pick or pay for, 
and hence buyer was not obliged to re- 
store executed portion of the contract 
before treating arbitrary and unjustifi- 
able demand of seller as an offer to re- 
seind.—Ciivens vy. Vaughn-Griffin Pack- 
_ing Co., 1 So.2d 714. 
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Kan. A buyer of machinery desiring 
_to rescind for failure of warranty must 


return, or offer to return, the property 


within a reasonable time, and waives 


his right to rescind by retaining pos- 
session and using the machinery with 
knowledge of the defect.—Brandtjen & 
Hoge v. Lucas, 109 P.2d 197, 153 Kan. 

N.Y. The right of a party to a sale 
to avoid the transaction for fraud or 
misrepresentation is conditioned upon 
an offer made promptly after acquiring 
knowledge thereof to return the subject 
matter of the sale and any avails there- 
from.—Stauss vy. Title Guarantee & 
Trust Co., 29 N.H.2d 462, 284 N.Y. 41, 
reversing 16 N.Y.S.2d 1018, 258 App. 
Div. 874, reargument denied 17 N.Y.S. 
2d 863, 258 App.Div. 944. 

N.Y.Sup. Where it could not be de- 
termined, in action to recover for 
breach of warranty arising out of the 
purchase of furniture, whether the ac- 
tion was in rescission or for damages, 
and there was no evidence to show 
the difference between the value of the 
goods as delivered and as warranted, 
and plaintiff continued to use the fur- 
niture, complaint .should have been 
dismissed, since continued use of the 
furniture was inconsistent with any 
claim of prior rescission.—Mizrahi_v. 
John Mullins & Sons, 28 N.Y.S.2d 198. 

N.Y.Sup. Buyer’s continued use of 
furniture was inconsistent with claim 
of prior rescission for breach of war- 
paren atestl vy. Lee Bros., 28 N.Y.S.2d 
Pa.Super, In seller’s action to recov- 
er balance allegedly due on purchase 
price of set of. books, buyer’s defense 
that contract of sale had been rescind- 
ed was unavailing in view of buyer’s 
retention of books.—Encyclopaedia Bri- 
tannica v. Cowan, 16 A.2d 433. 

Pa.Com.Pl. Contract of purchase in- 
duced by fraud of the vendor cannot 
be rescinded by vendee unless on dis- 
covery of fraud he promptly elects to 
rescind, and return or tender return of 
property purchased,—Landau’s, Inc. v. 
Averill, 34 Luz.L.Reg.Rep. 455. 

In case above defendants knew that 
goods bought had been used, and made 


no notification of being dissatisfied. aft-. 


er several months, still later permitting 


repairs and retaining the goods.—Lan- 


dau’s, Inc. v. Averill, 34 Luz.L.Reg. 
“Ren. 455. 
Wis. Where buyer of tanks, which 


were allegedly not as warranted, used 
the tanks, the retention of the tanks 
showed an intention not to rescind, 
and buyer failed to comply with one 
of the essential requirements of re- 
scission which is that an unconditional 
offer to return the property should be 
made.) St.1939, §§ 121.48, 121.69(1) 
(d), (3).—Dunek Tank Works v. Suth- 
erland, 294 N.W. 519, 236 Wis. 83. 


§ 262 

N.Y.App.Div. Where buyer did not 
give notice of rescission of sale with- 
In a reasonable time, and did not of- 
fer to return the property in sub- 
stantially as good condition as when 
received, buyer was not entitled to 
judgment for payments made on the 
theory of rescission. Personal Prop- 
erty Law, § 150.—Rubin v. Rex Cole, 


Inc., 28 N.Y¥.S.2d 168, 261 App.Div. 
640. 

§ 263 
Miss. Where purchaser of mule and 
farm implements executed one note 


for purchase price and_ purchaser did 
not offer to return the implements 
when he offered to return the mule for 
alleged breach of warranty, purchaser 
was not in a position to treat the sale 
as haying been rescinded and_ hence 
was left to his remedy of suing, for 
damages for breach of warranty as to 
fitness of the mule—Boehm vy. Fried- 
man, 1 So.2d 508, 190 Miss, 664. 


§ 268 

D.C.Pa. The provisions of the Penn- 
sylvania sales act requiring a buyer to 
exercise his right to rescind within a 
reasonable time apply with equal force 
to express and implied warranties. 69 
P.S.Pa. § 314.—Manley v. Northumber- 
land County, 32 F.Supp. 775. 

Iowa. Where buyer who purchased 


‘entitled 


ice cream freezing equipment under 
conditional sales contracts promptly i 
complained to seller concerning the 
equipment and in response to the com- ~ 
plaint the seller made replacements and _ 
attempted to make the equipment con- — 
form to representations which had been 
made by the seller, and where the buy- i 
er discontinued use of the equipment as — NG 
soon as it became apparent that seller 
would not or could not remedy the de- 
fect, rescission of the conditional sales 
contracts a few days after his discon- — 
tinuance of use of the equipment was 
made within a “reasonable time”.—Heyl 
A het 294 N.W. 335, 130 ALR. 
Buyer who purchased ice cream freez- 
ing equipment under conditional sales 
contracts had duty to rescind the con- 
tract within reasonable time after dis- ne 


covering that representations and guar-— 

anties relied on by him were false, and 

what constituted a “reasonable tine 

HED Gee to be Geter mined from all 
mstances,—Heyl vy. Beadel, 294 

N.W. 335, 130 A.L.R. 994, et ane 

N.Y.App.Div. In absence of one 


warranty or fraud in sale of cooling 
device, where buyer made payments for 
fourteen months after installation of 
the device and did not give notice of 
rescission and to remove the property 
until more than three years after in- — 
stallation, notice of rescission was_not — 
given within a reasonable. time. Persia: 
sonal Property Law, § 150.—Rubin vy. 
Rex Cole, Inc., 28 N.Y.S.2d 168, 261 ~~ 
App.Div. 640. Yy> plte® Seeant 
Where buyer did not give notice of 
rescission of sale within a reasonable 
time, and did not offer to-return the 
property in substantially as good con- 
dition as when received, buyer was not 
to judgment for payments. 
made on the theory of rescission, Per- 


sonal Property Law, § 150.—Rubin v. 
Rex Cole, Ine., 


28 N.Y.S.2d 168, ae 
App.Div. 640, Sad TEs eae 


Ohio App.’ Where a contract was _ 

made on August 23, 1933, whereby 
plaintiff undertook to install an air- 

cooling system in a theater, and plain- 
tiff guaranteed to produce certain re- At ae 
sults, and defendant made a down pay-- 

ment, and system was installed in Sep- | 
tember and failed to produce results _ 
guaranteed, and defendant permitted 
plaintiff to make changes through 1934 
and up to December 1935, and on De- 
cember 5, 1935, city notified defendant 
to pucentnne ee of system, defend- — ihe 
ant’s notice to plaintiff on December 
20, that defendant elected to Feel a ne 
contract, was given within “reasonable _ 
time” as a matter of law, and hence ~ 
defendant could rescind contract and 
recover down payment.—Rudolph Wur- 

ieee Oe vy. Strand Enterprises, 32 N. _ 


§ 269 ; 

Pa.Com.Pl. The defendant buyer’s ~ 
notice or offer to return the goods 
five months after sale and delivery 
thereof was not'made within a reasona- 
ble time.—Gray Co. y, D. G. Nicholas — 
Co., 41 Lack.Jur. 157. “f 


§ 271 ra 

Kan. There being evidence that an 
automatic printing press, warranted to — 
have accurate register, was kept for 
about 16 months by the buyer, who 
tried repeatedly but unsuccessfully to 
obtain satisfactory results, because of 
the seller’s representations that it could 
and would be made to perform under 
the warranty, the questions whether 
the buyer retained possession an un- 
reasonable time, and waited too long 
to’ rescind, were for the jury.—Brandt- 
jen & Kluge v. Lueas, 109 P.2d 197, 
153 Kan. 138. 

Ohio App. Where upon breach of 
warranty a buyer elects to rescind 
contract of sale, notice of election to 
rescind must be given to seller with- 
in a reasonable time, and question of 
“reasohable time’ is generally’ a 
“mixed question of law and fact’’ for 
jury under proper charge, but where 
there is no dispute of essential facts, 
question of “reasonable time” becomes 
a “question of law’ for the court.—Ru- 
dolph Wurlitzer Co, v. Strand Enter- 
prises, 32 N.W.2d 62. pie 


§ 273. POs eens Por 

' Ga.App. Where a buyer purchased 

washing machine on open account, and 
thereafter returned it to seller for re- 

pairs, seller’s breach of contract. to 
repair and redeliver to buyer would 

not amount to a “rescission” of the 
sale contract.—Osborn v. Irwin, 9 S. 

H.2d 856, 62 See a 


N.Y.App.Div. In absence of express 
warranty or fraud in sale of cooling 
device, oral complaints by buyer in 
connection with requests for adjust- 
ments and renairs did not amount to 
_“rescission”.—Rubin v. Rex Cole, Inc., 
28 N.Y.S.2d Sy LC en UE a 640 
: 2 


N.Y.Sup. In buyer’s action for 
breach of warranty, arising out of pur- 
- chase of furniture, wherein entire pur- 
_ chase price was sought to be recovered, 
proof which did not show difference 
between value of goods as delivered 
and as claimed to have been warranted 
and which showed buyer’s continued 
- use of furniture did not. sustain. re- 
_ covery either on theory of rescission. or 
of breach of warranty.—Presti v. Lee 
RH Bros! 22° N.Y.S.2a 212. ; 
~~ -ex.Civ.App. In action to rescind 
- eontract for sale of tractor on ground 
of fraud, permitting plaintiff to recover 
the agreed trade-in value of tractor 
: given in part payment was error in 
absence of evidence of the reasonable 
cash yalue of nlaintiff’s equity in the 
old tractor.—Wiesehan vy. Chapapas, 142 
me SS. W.2a) 557. F 
ot) In action to rescind sale contract for 
‘fraud, plaintiff had burden of offering 
evidence of the cash market value of 
_ the property traded in by him, and un- 
x Jess the evidence of such value was con- 
elusive, the question should be submit- 
‘ted to jury.—Wiesehan y. Chapapas, 
) | 142 S.w.2d 557. 
|. fPex.Civ.App. In action on notes for 
purchase price of combine, defendant’s 
- eross-complaint, not alleging that 


ae 


plaintiffs made promises alleged there- 
in without intention to perform them, 
was insufficient to state cause of action 
for rescission of sale contract and can- 
- cellation of notes and chattel mortgage 
securing them.—Chastain v. Gilbert, 
145 S.W.2d 938. 
- In action on notes for purchase price 
_ of combine sold to defendant, who filed 
-eross-action for cancellation of notes 
and chattel mortgage securing them, 
defendant had burden of pleading and 
proving that defendant’s promises, al- 
- jJeged in cross-complaint, were made 
without intention to perform them in 
order to be entitled to rescission and 
cancellation of contract for fraud in 
making such promises.—Chastain  v- 
Gilbert, 145 S.W.2d 938. 


§ 278 

Tex.Civ.App. The proper measure of 
damage where sales contract was re- 
scinded is ordinarily the difference be- 
tween the reasonable cash market value 
of the property traded in and that re- 
ceived at the time of the exchange of 
the properties.—Wiesehan vy. Chapapas, 
142 S.W.2d 557. 

In action to rescind contract for sale 
of tractor on ground of fraud, allow- 
ing damages for cost of renting an- 
other tractor when the tractor sold 
failed to run was error.—Wiesehan y. 
Chapapas, 142 S.W.2d 557. 


§ 279 
Iowa, Where conditional sales con- 
tracts were not enforceable in state 
courts because conditional seller which 
was a foreign corporation had failed 
to comply with statute requiring for- 
eign corporation to obtain permit to do 
business in the state and buyer re- 
scinded the contracts, because of false 
representations, buyer by rescinding 
the contracts reinvested title to prop- 
erty in sellor or its assignee and after 
rescission the interest of the seller was 
the same as before execution of the 
; contract. Code 1939, §§ 8426, 8427.— 
J Heyl v. Beadel, 294 N.W. 335, 130 A, 
L.R. 994, 
" 282 


4 Tenn.App. Where a seller refuses to 
3 accept return of property, buyer who 
ig justified in rescinding may, at sell- 
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er’s expense, resell the property for the 


seller’s account, at the best price ob- 


tainable and account and give credit 
for the proceeds, after giving prior no- 


tice to seller of the contemplated sale — 


for his account. Code 1932, § 7262,— 
Cannon vy. Chadwell, 150 S.W.2d 710. 


§ 290 
Ga.App. Whether bill of sale for au- 
tomobile was executed in the. presence 
of witnesses was immaterial, where 
question of notice to third persons as 
to execution of the bill of sale was 
not involved.—McDay vy. Long, 11 S.B. 

2d 395. 

The requirements that a bill of sale 
be recorded and be executed in the 
resence of witnesses are essential only 
or the purpose of imparting notice to 
others as to the execution of the bill 
of sale.-—McDay v. pong, 11° 8.H.2d 395. 

1 


Ark. In suit by certain heirs against 
other heirs to set aside certain deeds 
and bill of sale executed by deceased, 
evidence supported trial court’s finding 
that deeds and bill of sale were never 
delivered*to defendants, and that title 
did not pass to them,—Hllis v. Shuffield, 
152 S.W.2d 535. 

§ 292 

Ga.App. The _ title to automobile 
passed to transferee by bill of sale ir- 
respective of the fact that bill of sale 
was_ never recorded.—McDay v. Long, 
11 S.B.2d 395. 

The requirements that a bill of sale 
be recorded and’ be executed in the 
presence of witnesses are essential only 
for the purpose of imparting notice to 
others as to the execution of the bill of 
sale.—McDay v. ree 11 S.H.2d 395. 

ie 7 


N.J.Sup. To -etfectuate a merger of 
a contract. providing for sale of store 
with stock and good will into bill of 
sale, the bill of sale must cover the 
whole subject matter embraced in the 
contract.—Lefkowitz v. Cohn,.19 A.2d 
674, 126 N.J.L. 377. 

§ 296 ; 

N.Y.App.Div. Where title to ma- 
chine which defendant was to build for 
plaintiff vested in defendant by force 
of a contract, although defendant was 
thereafter willing to deliver machine 
to plaintiff’s assignor, defendant had 
right to impose conditions of delivery. 
—Gold v. Lake Brie Engineering Cor- 
poration, 25 N.Y.S.2d 430: 


§ 302 , 
Tex.Civ.App. In action to foreclose 
chattel mortgage notes given in part 
payment for laundry. equipment, where 
petition. stated that equipment sold 
had a water condensation capacity of 
400 units per hour, and judgment re- 
cited that capacity was 4,000 units 
per hour, and inconsistency as to such 
specifications appeared in various pur- 
portedly true copies of sales contract 
introduced at trial, such variance 
raised a fact issue for jury as to buy- 
er’s right to rescind contract or sue 
for breach thereof, in the absence of 
proof that equipment delivered ‘was 
the same as called for in sale con- 
tract.—Morrison vy. Morehead Mfg. Co.,, 
148 S.W.2d 917. 


§ 303 

D.C.D.C. Where. accepted bid pro- 
vided for delivery of cement “as re- 
quired, within ninety (90) days of re- 
ceipt of order’, and purchase order 
provided for delivery, ‘‘as requested”, 
within the 90-day period, ‘‘time was of 
the essence” of contract which not only 
bound seller to furnish cement when 
requested within 90 days, but also re- 
quired. buyer to order delivery of ce- 
ment within the same _ period.—Steiner 
vy. U. S., 36 F.Supp. 496. 


§ 312 

C.C.A.Mo. Where supplemental agree- 
ment relating to sale of scrap iron pro- 
vided that buyers agreed to move ma- 
terial on or before May 1, 1938, or 
pay for it under terms of original con- 
tract and seller waived time of per- 
formance up to July 7, 1938, when let- 
ter was sent to buyers demanding per- 
formance by July 15, 1938, the notice 
of July 7, requiring performance gave 
the buyers “reasonable time” in which 
to perform under the circumstances.— 


ae 
delivery of goods contains n 


D.C.D.C. Wher 


: ». Speci 
requirement for tender, the law es 


‘not require tender to be made unless 


necessary to put a party in default.— 
Steiner v. U. S., 36 F.Supp. 496. : 


“ Cal.App. Under contract for sale of ; 


growing crop Of. oranges, providing 
that picking and hauling should be 
done as directed by buyer, there was 
no duty resting on seller to tender 
oranges before cause of action for 
breach of contract arose, since buyer 
could not remain silent and then prof- 
it by its own wrong.—Tillis v. Western 
Fruit Growers, ie Satan 267. 

Neb. If delivery of goods under con- 
tract of sale ig made by the carrier, 
the place of. shipment is ordinarily 
deemed the place of delivery, unless a 
contrary intention appears. Comp.St. 
1929, § 69-446.—Olsen yv. McMaken & 
Pentzien, 297 iia poe 


Tex.Civ.App. In action by seller for 


breach of contract for sale of oil, which 


contract obligated seller to ship and 
buyer to take a fixed number of bar- 
rels daily “as and if produce@”’, where 
buyer relied on seller’s breach of con- 
tract in making short shipment to jus- 
tify cancellation of contract, burden 
Was on seller, who claimed a waiver of 
such breach, to establish that buyer ac- 
cepted short shipments with knowledge 
that default was deliberate, and not be- 
cause of insufficient production.—White 
v. Cooper, 145 S.W.2d 298, error dis- 
missed, judgment Sails o% 


Ky. In baker’s action for damages 
resulting from loss of cakes because 
of alleged defects in substance pur- 
chased from defendant for use in mak- 
ing icings, evidence held insufficient to 
take to jury question whether soapy 
taste of icings made with such sub- 
stance was caused by substance itself 
rather than chemical reaction pro- 
duced by excess of bicarbonate of 
soda in cakes.—Willenborg vy. Capital 


City Products Co., 152 S.W.2d 941, 287° 


Ky, 800.00 h 
 \§ 327 

D.C.D.C.' In executory contracts for 
the delivery of goods, “time is of the 
essence” of the contract, and, in deal- 
ing with goods in respect of which the 
value fluctuates from day to day, stip- 
ulation as to time of delivery is equal- 
ly as binding upon buyer as upon sell- 
er.—Steiner v. U. S., 36 F.Supp. 496. 
‘Where accepted bid provided for de- 
livery of cement ‘fas required, within 
ninety (90) days of receipt of order’, 
and purchase order provided for deliv- 
ery, ‘‘as requested”, within the 90-day 
period, “time was of the essence” of 
contract which not. only, bound seller 
to furnish cement when requested with- 
in.90 days, but also required buyer to 
order. delivery of cement. within the 
same period.—Steiner v. U. S., F 
Supp. 496. 
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§ 

Tex.Civ.App. Where seller accepted 
buyer’s order for 60 dozen hats and 
caps of different patterns, sizes and 
colors and shipped all except 5 dozen 
to buyer who refused to accept mer- 
chandise which was returned to car- 
rier, and it was not shown that con- 
tract called for delivery of whole or- 
der at one time or that buyer rejected 
shipment because entire order was not 
shipped at one time buyer acquiesced 
in, or “waived” the delayed delivery of 
balance of merchandise and himself: de- 
faulted in performance of contract by 
refusing to accent merchandise shipped, 
and could not escape liability. for mer- 
chandise shipped because of the nonde- 
livery of part of merchandise.—Silber- 


sige y., Radio Cap Co., 153 S.W.2d 
: § 347 
Va. In buyer’s action against sell- 


er for breach of contract which re- 
quired delivery of burlap bags by cer- 
tain date, wherein buyer claimed a 
waiver of contractual terms of deliy- 
ery, evidence of course of dealing be- 
tween parties was properly admitted 


ot to vary terms of. Ronteact, but to 
show whether there had been a waiver 


of any of its conditions.—Goldstein v. 


Old Dominion Peanut Corporation, 15 
S$.B.2d 103, 177 Va. 716. . ’ 


! § 348 Ue 

C.C.A.Mass, In action for coal deal- 
er’s breach of contract to buy its re- 
quirements of coal, evidence held to au- 
thorize finding that sale of dealer’s 
business was made in good faith for 
purpose of preventing further financial 
losses, and not to defeat seller’s right 
under the contract.—William C. At- 
water & Co. v. Terminal Coal Corpora- 
tion, 115 F.2d 887, affirming 32 F.Supp. 
178. 

La.App. In action to recover for 
clothing allegedly sold and delivered 
to defendants, evidence supported trial 
judge’s finding that the agreement be- 
tween the parties was one of sale or 
return and that because the clothes 
were returned immediately after they 
were received and inspected by defend- 
ants, there was_no liability on the part 
of defendants.—A. L, Kornman Co. v. 
Newman Clothiers, 200 So. 678. 

Mo.App. In action on account for 
rugs sold and delivered, uncontroverted 
evidence that buyer returned to plain- 
tiff rugs which buyer was not willing 
to pay for, and that when pressed for 
payment the buyer did not deny the 
account, made out a prima facie case 
Showing a sale and delivery of the rugs 
to the buyer.—Breslin-Griffitt Carpet 
Co. v.. Asadorian, 145 S.W.2a 494 


R.I. In action by buyer deainst sel- 
-ler for breaches of warranty with re- 
spect to waste yarns, evidence did not 

require finding that seller was not con- 
* tinuously able, ready, and willing to 
deliver the yarns to the buyer, if the 
buyer would pay for them, which the 
buyer refused to do.—Dwares v. Clifton 
Yarn Mills, 16 A.2d 501. 


Tex.Civ.App. In action by seller for 
breach of contract for sale of oil, which 
eontract obligated seller to ship and 
buyer to take fixed number of barrels 
daily “as and if produced”, where buy- 
er relied on seller’s breach of con- 
tract in consistently making short ship- 
ments as justifying cancellation of con- 
tract, and seller, who claimed waiver 
of such breach, failed to establish that 
buyer accepted the short shipment with 
knowledge of the material fact that the 
default was deliberate, seller was not 
entitled to recover damages-for cancel- 
lation of contract.—White v. Cooper, 
145 S.W.2d 298, error dismissed, judg- 
ment correct, 

349 


Va. In buyer’s action for breach of 
contract by seller who failed to de- 
liver burlap bags, evidence that seller 
had delivered bags on day which was 
126 days after delivery date designated 
in contract, that it was 7 months and 
23 days from last day of contract date 
for delivery until repudiation of con- 
tract by seller, during which interim 
there were two deliveries of bags un- 
der contract, that there were at least 
three verbal assurances by seller that 
contract would be lived up to, was suf- 
ficient. for jury on issue of ‘ “waiver” by 
seller of contractual terms of delivery 
so as to entitle buyer to recover dif- 
ference between contract price and 
price paid for bags in open market.— 
Goldstein v. Old Dominion Peanut Cor- 
poration, 15 S.B.2d 108, 177 Va. 716. 


§ 364 

Ariz. Where parties have agreed that 
seller may ship from central depot in 
given city, a delivery by seller to a 
earrier at such depot is a ‘‘delivery” to 
the buyer and constitutes full perform- 
ance of seller’s obligation to make de- 
livery, and such delivery passes title 
to the buyer and risk of loss or injury 
in transit is on buyer. Revy.Code 1928, 
§ 2822.—State ex rel. Frohmiller v, 
Hendrix, 107 P.2d. 1078. 


§ 392 
Ark. A purchaser is entitled to have 
delivered to him the article which he 
contracted to buy, and he cannot be 
compelled to accept another or a differ- 
ent one.—W. . Nabors Co. v. Ball 
Chevrolet Co., 145 S.W.2d 25. 
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§ 394 
N.C. In ‘contracts of purchase and 
sale, the fundamental undertaking is 
that the article offered or delivered 
Shall answer the description of it con- 
tained in the contract.—Primrose Pe- 
troleum Co. y. Allen, 14 S.H.2d 402, 

219 N.C. 461. 2 
410° 


§ 

Neb. What constitutes. a reasonable 
opportunity for examination within 
meaning of statute providing that 
where goods, which buyer has not 
previously examined, are delivered: to 
the buyer, he is not deemed to have 
accepted them unless and until he has 
had a reasonable opportunity of ex- 
amining them for the purpose of ascer- 
taining whether they are in conformity 
with the contract, depends on the facts 
in each case. Comp.St.1929, § 69-447.— 
Olsen v. McMaken & Pentzien, 297 N. 
W. 830. 

Where articles are sent to a buyer 
at distant point, “reasonable oppor- 
tunity of examination’ does not or- 
dinarily exist at point of loading, with- 
in meaning of statute providing that, 
where goods are delivered to buyer 
without previous examination, buyer is 
not deemed to have accepted them un- 
less and until he has had a reasonable 
opportunity of examination, and, in 
absence of special circumstances © or 
agreement otherwise, the buyer is en- 
titled to examine the goods when they 
arrive. Comp.S8t.1929, § 69-447.—Olsen 
v. MeMaken & papas 297 N.W. 830. 


4 

Fla. Contract for sale of garment 
bag machinery constructed for buyer 
was, in view of prior correspondence 
between the parties construable as con- 
stituting a “‘sale on approval’ so that 
in view of fact that machinery was not 
acceptable to the buyer, the seller 
could effect its return by way of. re- 
plevin.—Jacksonville Paper Co. v. Smith 
& Winchester Mfg. “se” 2 So.2d 890. 


D.C.Ky. Where et under which 
claimant agreed to sell distiller’s bulk 
malt to distillery, which subsequently 
became bankrupt, in monthly install- 
ments provided .that distillery would 
order malt shipped and claimant would 
ship malt in carload quantities, failure 
of claimant to demand performance 
and failure of distillery to renounce 
contract obligation, even though after 
time of performance stipulated by con- 
tract, left contract a valid and continu- 
ing one until it was thereafter breached 
by some action on either side——In re 
Independent Distillers of Kentucky, 34 
F.Supp. 708. 

Ark. A purchaser of an _ article 
bought on order is entitled to a reason- 
able opportunity to inspect and test the 
article purchased without being held to 
have accepted it, but, when such oppor- 
tunity has been afforded and has been 
exercised, purchaser must then accept 
or reject the article-—W. C. Nabors Co. 
v. Ball Chevrolet Co., 145 S.W.2d 25. 

Mass. A corporate buyer, specifying 
that it refused to accept sandpaper or- 
dered by it solely because other such 
paper, purchased by it on prior order, 
was not of same quality as paper pre- 
viously supplied and damaged leather 
manufactured by buyer, was precluded 
from raising point that paper included 
in such prior order did not comply 
with implied warranty that it had 
abrasive qualities of reasonable. uni- 
formity, in seller’s action for price of 
paper subsequently ordered.—Nicholson 
v. American Hide & Leather Co., 30 
N.H.2d 376, 307 Mass. 456. 

8 431 

Ga.App. Where buyer executed a re- 
newal note for the balance of the pur- 
chase price of goods and made a $50 
payment on the note after he actually 
knew of the defect in the goods, part 
payment of purchase price was a 
“waiver” of the defects in the goods.— 
Se cunae o8 Inv. Co, v. Jett, 11 S.H.2d 


§ 434 
Ky. In baker’s action for damages 
resulting from loss of cakes because of 
alleged defects in substance purchased 
trom defendant for use in making ic- 
ings, burden was on plaintiff to estab- 


Uw ET aan 
lish that such Wee siince a was “dateeure : 
—Willenborg vy. Capital City. Products 


Co., 152 S.W.2d 941, 287 Ky. 307. 


La.App. Under statute, buyer of | 
paint could avoid sale on account of 
redhibitory defects and vices in the 
paint sold, but where the vices or de-- 
fects complained of did not make acre 
appearance within three days after the 
sale and, therefore, statutory presump- 
tion that defect or vice existed prior to. ¥. 
sale did not arise, buyer had burden of RG 
proving that the vices or defects exist- 
ed prior to sale. Civ.Code, arts. 2475, 
2476, 2520, 2530.—Acorn Refining Cosy) 


Ringgold, 198 So. 394. vee 
§ 441 leit 
C.C.A.N.Y. In seller’s action for = 


breach of contract for sale of clothes- 
line cord to jobber who attempted to — 
justify repudiation of contract on — 
ground tenSile strength of cord was — 
lower than samples, evidence that seller 
had expressly refused to be bound by 
the 200 and 192-pound tensile strengths 
of the two samples submitted, and that — E 
cord delivered was of same quality an ea 
standard as samples but averaged only 
180-pound strength, and that jobber 
accepted cord and merely stated prefa\7. . 
erence that strength be kept from 180 
to 200 pounds, sustained judgment for 
seller.—Southern Mills Corporation 1N- eee 
against dairy 


Regan, 116 F.2d 474. ri 

Cal.App. In action u4 
company for breach of contract to 
purchase grade A milk produced by x 
plaintiffs from tuberculin tested cows, 
dairy farm score cards, made by repre- _ 
sentative of approved milk inspection — aly 
service of state and indicating that _ 
plaintiffs’ dairy received ratings” ‘show- e 
ing .that their cows were inspected, 
found healthy and tested for tubercu- 
losis, that.re-actors were removed, and are 
that milk produced from such cows 
was at least grade A pasteurized dur- | 
ing all of period in which defendant 
took such milk and succeeding period 
in which another dairy company took wa 
it, constituted evidence supporting 
finding that milk was of quality re- © 
quired by contract during such periods. _ 3 
$t.1933, pp. 132, 138, §§ 471(b), 488(b). a 
Prd Hare v. Peacock Dairies, 110 P.2d 3 

In action for bréach of contract to. 
purchase grade A milk produced _ ae 
plaintiffs, testimony of laboratory tech-— ; 
nician of creamery company, to which — 
plaintiffs delivered milk during certain 
period after defendant ceased to take 
it, that witness tested such milk every . 
week and found it grade A so far as i 
bacteria count was concerned, and tes- 
timony of such company’s production 
manager that state inspectors’ certifi- 
cates showed milk to be of such grade, 
held sufficient to support finding that 
plaintiffs’ milk was grade A _ during 
such period.—O’ Hare v. Peacock 
Dairies, 110 P.2d 90. 

Ky. Evidence sustained finding that 
packer entered into contract to sell 
to retailer ‘country cured” hams, but 
that he ‘breached contract by failing 
to deliver ‘country, cured” hams or 
hams cured according to best prac- — 
tices and usage known to people in 
business of curing hams.—Pearl Pack- 


¥ 


ing Co. v. Ransdell, 148 S.W.2d 350, 
285 Ky. 456. ; 
La.App. In _ seller’s action against 


buyer for paint sold, evidence. that 
paint was applied by buyer in accord- 
ance with directions on can to surfaces 
which were dry and ready to receive 
it, but that paint cracked and roughed 
off soon after its application, sustained 
denial of recovery on ground that fail- 
ure of the paint to hold up was due to 
a latent defect on account of which 
buyer could avoid the sale. Civ.Code, 
arts. 2475, 2476, 2520, 2530.—Acorn Re- 
fining Co. v. Ringgold, 198 So. 394. 
La.App. In redhibitory action 


brought by purchaser of used auto- 
mobile, evidence sustained judgment 
for purchaser on ground that the 


automobile possessed “defects rendering 
its use so inconvenient and unsatisfac- 


tory that purchase would not have 
been made had the defective condition 
been known to purchaser. Ciy.Code, 
art. 2520.—Kivans v, Crumley, 1 So.2d 
137. 


PART «02 


N.J. Evidence justified recovery by 
seller for breach of contract to buy 
certain quantity of prime Polish hops, 
1936 crop, on ground that bulk cor- 
responded with sample in quality.— 
Manhattan Overseas Co. v. Camden 
County Beverage Co., 19 A.2d 828, 126 
NJ.L. 421, affirming 15 A.2d 217, 125 
RoloUNG Jus 239. 

a Tex.Civ.App. Admission of member 
of partnership to which wind-charger 
was sold in connection with sale of an 
electric light system, that the wind- 
charger supplied ranch with sufficient 
_ electricity during 90 per cent. of the 
time it was used, established as a mat- 
ter of law that it was not wholly 
worthless for purpose for which it was 
sold and warranted, and hence estab- 
lished that there was no such failure of 
“consideration” as would totally defeat 
‘right of the seller to recover the pur- 
chase price of the wind-charger.—Alli- 
on Ranch Co. v. Angelo Auto Electric, 
45 S.W.2d 645, error dismissed. 
‘Mere fact that machinery sold does 
ot come up to the seller’s warranty 
does not prove that it is worthless so 
s to entitle the buyer, in seller’s suit 
or the purchase price, to defend upon 
ground of total failure of ‘considera- 
tion.’’—Allison Ranch Co. v. Angelo 
Auto Electric, 145 S.W.2d 645, error 
dismissed. 

_In action for purchase price of wind- 
harger which was sold to partnership 
‘in connection with sale of an electric 
light system, wherein defense was total 
-. failure of consideration because of 
worthlessness of the wind-charger, 
partnership which did not show that 
_ the wind-charger was wholly worthless 
and therefore did not establish total 
‘ailure of consideration, could not have 
- deducted from amount of seller’s recov- 
Ty, an amount representing, partial 
failure of consideration, in absence of 
proof of the extent of such partial fail- 
ure.—Allison Ranch Co. v. Angelo Auto 

‘Blectric, 145 S.W.2d 645, error dis- 
missed. 
|. Tex.Civ.App. Where seller accepted 
_buyer’s order for 60 dozen hats and 
caps of different patterns, sizes and 
olors, all except 5 dozen were shipped 
to buyer who refused to accept ship- 
ment, evidence sustained finding that 
_ merchandise shipped to buyer sub- 
stantially correspondent in size, shape 
and shade with order given by the 
_. buyer.—Silberstein v. Radio Cap Co., 
. 153 S.W.2d 279. 


; ; § 442 
 N.J.Sup. In action for breach of con- 
tract to buy certain quantity of “prime 
Polish hops, 1936 crop,’ where part of 
the hops purchased were delivered, 
whether the remaining undelivered hops 
were of the kind specified by the con- 
tract was for the _ jury.—Manhattan 
Overseas Co. v. Camden County Bever- 
age Co., 15 A.2d 217, 125 N.J.L. 239. 
In action for breach of contract to 
buy ‘Polish hops, 1936 crop,’’ where 
buyer was obliged under custom of 
_ eprewing trade to call for the entire lot 
efore October 1, 1937, but failed to do 
so and made no claim of the alleged 
inferiority of the undelivered hops but 
advised the seller not to ship hops and 
that if seller could possibly dispose of 
the remaining hops on contract else- 
where it should do so, whether buyer 
breached contract was for the jury.— 
Manhattan Overseas Co. v. Camden 
County Beverage Co., 15 A.2d 217, 125 
N.J.L. 239. 


§ 446 

Wa. A seller who waived conditions 
of contract requiring delivery of bur- 
lap bags by certain date could not 
claim that it would be inequitable to 
require him to pay to buyer difference 
between contract price and price paid 
by buyer who purchased bags in open 
market, because European war occa- 
sioned a large advance in price of bur- 
lap, and such fact could not have been 
rah in contemplation by parties at time of 
executing contract, since obligor under 
contract is not discharged because it 
turns out to be difficult or burdensome 
to perform.—Goldstein vy. Old Domin- 
ion Peanut Corporation, 15 S8.H.2d 103, 

Pit Vas TL. 
A seller who waived provisiong of 
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contract requiring delivery of burlap 
bags by certain date could not claim 
that it would be inequitable to require 
him to pay to buyer difference between 
contract price and price paid in pur- 
chasing bags in open market, because 
European war occasioned large advance 
in price of burlap, where evidence dis- 
closed that at time war broke out 
seller had burlap on hand, that he had 
other contracts in force at a comparable 
price and that he filled them, and that 
seller always bought burlap for future 
delivery to protect himself against 
the market.—Goldstein v. Old Dominion 
yee corporis 15 S.H.2d 103, 177 

a. 3 


§ 465 

N.Y.App.Div. Under contract for sale 
of peaches which provided that sellers 
should receive; immediate payment for 
each truckload of peaches delivered, 
action of buyer in stopping payment 
on check given in payment for peaches 
delivered constituted a breach of con- 
tract and excused sellers from making 
further deliveries under the contract.— 
Michaelson y. Thomas, 22 N.Y.S.2d 364. 
260 App.Div. 832. 


§ 471 

Tex.Ciy.App. A provision of contract 
between manufacturing company and 
distributor that no merchandise deliv- 
ered to distributor should be returned 
for exchange or credit unless previous- 
ly authorized in writing by the com- 
pany could be waived by the company 
or anyone representing it in its cor- 
porate capacity, since such provision 
was for the exclusive benefit of the 
company.—Keith vy. B. F. Goodrich Co., 
153 S.W.2d 625, error dismissed. 

Where tire manufacturing company 
through its agent took possession of 
tires and tubes returned by distributor 
as part of final settlement between dis- 
tributor and company and kept such 
merchandise in storage several months, 
until practically all of it was stolen so 
that distributor could not be placed 
in status quo, company was “estopped” 
to deny validity of settlement on the 
ground that distributor’s contract re- 
quired previous written authorization 
for the return of merchandise for 
credit.—Keith v. B. F. Goodrich Co., 
153 S.W.2d 625, error dismissed. 


§ 480 
D.C.Ky. When renunciation of a 
contract of sale comes before date of 
performance, seller is not bound to ac- 
cept anticipatory breach.—In re Inde- 
endent Distillers of Kentucky, 34 FB. 
upp. 708 


§ 481 
C.C.A.Mo. Buyers who were in de- 
fault under terms of supplemental 


agreement relating to sale of scrap 
iron, which required buyers to move 
the scrap iron on or before a certain 
date or pay for it under terms of orig- 
inal contract, could claim no right to 
pectoris as against the seller after the 
reach, and seller’s alleged refusal to 
permit removal of the iron after buy- 
ers’ default was immaterial.—Sonken- 
Galamba Corporation y. Butler Iron & 
Steel Co., 119 F.2d 283, 


§ 491 
©.C.A.Ind. Buyers who used coal 
stokers for 15 months before request- 
ing removal did not act within a “rea- 
sonable time,’’ and such use constituted 
in law an “acceptance” of such stokers. 
ep S. v. Lux Laundry Co., 118 F.2d 


Tex.Civ.App. Where a buyer of ma- 
chinery relies upon defense of failure 
of consideration, he must make out his 
defense in accordance with the usual 
rules, and if the buyer has made any 
use of the machinery, he may not con- 
tend that there is a total failure of con- 
sideration.—Allison Ranch Co. y. An- 
gelo Auto Hlectric, 145 S.W.2d 645, er- 
ror dismissed, ; 

§ 495 


Ga.App. Where goods deliverable 
April 15 under contract for sale thereof 
were tendered and accepted February 
20, and buyer did not complain of pre- 
mature. delivery until approximately 
nine months later when he was sued 
by seller, right to object to premature 
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delivery was “waived”.—Leigh v. Cor- ooh 
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Ga.App. Where letterheads and en- 
velopes: deliverable April 15 under or- 
der therefor were tendered and ac- 
cepted February 20, and bore the same 
business address borne by sample given 
with order, and buyer did not move — 
from such address for approximately 
six months and made no objection that 
address was improper until nine 
months after delivery when he was sued 
by seller, right to object that_address 
was improper was “waived’’.—Leigh Y. 
Cornelius, 15 S.H.2d 827. 

Nev. Where, pursuant to contract of 
sale of an engine to mining company, 
engine was installed and a test run 
made as provided by contract, and 
thereafter officer of company executed 
receipt for engine, any defect in en- 
gine existing at time of its installa- 
tion was “waived” by company. Comp. 
Laws, §§ 6749(3), 6783.—Chiquita Min- 
ing Co. v. Fairbanks, Morse Co., 104. 
5 eo Ie a) Bs 

N.Y.App.Div. In action to recover 
down payment on motorbus and dam- 
ages for failure of defendant to de- 
liver to plaintiff a completed motorbus, 
judgment for defendant was proper, 
where plaintiff accepted delivery of 
chassis, made down payment, and 
agreed to pay later the balance due 
thereon, and plaintiff delivered the 
chassis to a coachmaker to have a body 
built thereon, and then failed, to pay 
for the body or the balance due on the 
chassis.—Calkins v. Gramm Motor 
Truck Corporation, 23 N.Y.S.2d 492. 

N.Y.Sup. A buyer having accepted 
dresses was entitled at most to dam- 
ages sustained as result of breach of © 
warranty.—Nicole de Paris, Ine, vy. 
Ackerman, 24 N.Y.S.2d 744, ; 

Tenn.App. The sections of the Uni- 
form Sales Law relating to buyer’s ac- 
ceptance of goods which pertain more 
to quality than to quantity had no 
application in action to recover balance 
allegedly due on contract for sale and 
delivery of mixed concrete where the 
question involved in the suit was as to 
the quantity of concrete delivered and 
there was no complaint as to the quali- 
ty. Code 1932, §§ 7241, 7242.—Knox- 
ville Sangravel Material Co. v. Dunn, 
151 S.W.2d 174. 


Tex.Civ.App. In seller’s action for 
breach of contract for sale of oil, which 
obligated seller to ship and buyer to 
take fixed number of barrels daily “as 
and if produced”’, unless it was made to 
appear affirmatively that buyer accept-. 
ed consistently short shipment with 
knowledge that sufficient oil had been 
produced to comply with the contract 
and had thereby intentionally relin- 
quished a known right, buyer, by such 
acceptance of short shipments did not 
“waive” the breach.—White v. Cooper, 
145 S.W.2d 298, error dismissed, judg- 
ment correct. son 


§ 

R.J. Where pur¢haser of business 
expressly assumed and agreed to pay 
six specific bills which had been in- 
curred by the vendor, the purchaser 
was persomutly liable for the payment 
of such bills.—Albanese y. Cashman, 20 
A.2d 256. 

503 


D.C.Del. Unaes contract for sale of 
used airplanes, buyers were not: ex- 
cused from making tender of payment 
because they may have believed that 
seller would not perform on the date 
or dates stipulated.—Vidal y. Trans- 
con aentat & Western Air, 34 F.Supp. 


Colo. Under document evidencing 
sale of stoker which provided that, if 
apartment house where stoker was in- 
stalled was sold before stoker was 
fully paid’ for, any unpaid balance 
should follow the house and become due 
from new owner or purchaser, and that 
sale of house should be subject to un- 

aid balance ‘‘without any further lia- 

ility”, the quoted words were intended 

to relieve buyer of stoker if he sold 
the house.—Baum v. National Finance 
Co., 114 P.2d 560. , 

Where contract for sale of stoker in- 
stalled in buyer’s ‘house, the document 


ad unsuccessfully sued grantee for 
balance, was bound by bank’s inter- 
pretation of transaction and could not 
recover on note from buyer on theory 
that buyer was obligated to require his 
grantee to specifically agree to pay 
balance due.—Baum y. National Finance 
Co., 114 P.2d 560. , 

Neb. Where one purchases property, 
agrees to pay therefor and accepts de- 
livery, performance of contract to pay 
is not excused by fact that purpose for 
which goods were purchased turned out 
to be unprofitable, nor by fact that 
Legislature repealed law upon which 
business venture depended and for 
which the property ‘wags purchased.— 
Kunkel Auto Supply Co. v. Leech, 298 
N.W. 150. 

Garageman who, after learning that 
automobile testing equipment was in- 
adequate, purchased additional equip- 
ment instead of rescinding initial pur- 
chase, and who made partial payment 
to indorsee of purchase note, could not 
avoid liability for payment of balance 
to seller after seller made good to in- 
dorsee, either because of the nature of 
the transaction leading up to execu- 
tion and delivery of note, or because 
parties at time of execution contem- 
plated that law as it then existed would 
be continued in effect, whereas the 
law was later in fact repealed, or be- 
cause purpose of purchase turned out 
to be unprofitable. Laws 1937, c. 141. 
—Kunkel Auto Supply Co. v. Leech, 
298 N.W. 150. ‘ 

Pa.Com.Pl. When Arthur G. Schmidt 
converted the goods in suit to his in- 
dividual use, he took the goods of the 
Kraemer Hosiery Company, and the 
latter cannot set up Schmidt’s act as a 
defense in this suit to the payment of 
plaintiff's account.—W. C. Downey & 
Co. v. Kraemer Hosiery Co., 27 North. 
243, affirmed 7 A.2d 492, 136 Pa.Super. 
553. \ 


§ 506 

D.C.Md. Under Maryland law, a 
rovision in a contract of sale where- 
ee buyer agrees to secure payment 
of purchase price by keeping on de- 
posit to seller’s credit a certain sum 
is of the very essence of the contract, 
and breach of such a provision entitles 
the seller to recover unless compliance 
with the provision is dependent on 
some act by the seller which he has 
failed to perform.—Foster yv. Hudson 
Valley Lumber Co., 37'F.Supp. 381. 


§ 514 

N.Y¥.Mun.Ct. Where seller in Belgium 
delivered to buyers in New York an in- 
voice for rugs for a certain number of 
Belgian francs payable against docu- 
ments through bank in New York, and 
documents were sent to bank with in- 
structions that they should be delivered 
against payment only, and that after 
collection, bank should credit a Belgian 
bank, and buyers obtained from Treas- 
ury Department in accordance with 
Bxecutive Order of the President a li- 
cense permitting payment in Belgian 
francs to bank on behalf of seller, and 
thereafter buyers tendered to bank Bel- 
gian francs in agreed amount together 
with license and demanded delivery of 
documents, there was sufficient ‘‘ten- 
der” of payment to entitle buyers to 
obtain possession of. the documents, 
though WHxecutive Order prevented 
transmission of the credit to Belgium 
because of the war. WPxecutive Order 
No. 6560, 12 U.S.C.A. § 95 note; Exec- 
utive Order No. 8389, 12 U.S.C.A. § 95 
note.—Herzfeld vy. National City, Bank 
of New York, 24 N.Y.S.2d 69, 175 Misc. 
534. 

Tex.Civ.App. In action for balance 
due on nurchase price of truck, plain- 
tiff’s exceptions to defendant’s plead- 
jing alleging tender of balance due, 


‘BALBS Eg 


without. showing. ‘amount tendered or 


continuance of tender, and objections to 


evidence that defendant offered to pay 


small portion of indebtedness and in- 
formed plaintiff’s agent that defend- 


-ant’s wife had balance of money and 


would pay it to such agent, if he would 
see her, and wife’s testimony concern- 
ing amount of money she had on day 
of alleged tender and her willingness 
to pay it to plaintiff's agent, if he had 
called on her for it, should have been 
sustained, as such acts and conduct did 
not constitute legal tender of amount 
due.—Universal Credit Co. v. Cole, 146 
S.W.2d 222. 
§ 521 


Tex.Civ.App. Where a buyer resists 
a purchase-money suit for warranted 
machinery by a plea of partial fail- 
ure of consideration, he is entitled 
to have deducted from the amount 
agreed to be paid the difference be- 
tween the value of machinery as it is 
and the agreed price thereof as it was 
warranted to be.—Allison Ranch Co. v. 
Angelo Auto Electric, 145 S.W.2d 645. 
Error dismissed. 


§ 523 

C.C.A.Wis. In seller’s action for bal- 
ance of price of flour, where contracts 
for sale of flour provided that terms 
of payment were “net cash draft with 
bill of lading attached”, it was proper 
to compute interest on shipments, 
which arrived at destination between 
June 14 and July 1, 1937, from their 
respective dates of arrival to date of 
buyer’s partial payment of purchase 
price and to allow seller interest on 
balance of purchase price from date of 
partial payment to date of judgment, 
notwithstanding that seller permitted 
purchaser to take possession of flour 
without prior payment and that state- 
ment of account sent to buyer by sell- 
er on September 380, did not include 
interest.—Consolidated Flour Mills vy. 
Ph. Orth Co., 114 F.2d 898. 

Where contract for sale of flour re- 
quired payment of purchase price to be 
made upon delivery of. flour, the fact 
that interest was not charged in sub- 
sequent statements of account which 
seller sent to buyer was evidence that 
seller was then willing to waive its 
legal right to interest, but, in absence 
of a settlement upon such statements, 
seller was not deprived of right to re- 
cover interest on unpaid purchase price. 
—Consolidated Flour Mills y. Ph. Orth 
Co., 114 F.2d 898. 

Wash. In absence of a statute or 
agreement, the risk of loss or injury 
as between the buyer and the seller 
must be borne by the one who has the 
title to the property at the time such 


loss or injury occurs.—Gillingham y. 
Phelps, 105 P.2d 825. 
528 

La.App. Mere fact that buyer 


showed that she had paid balance due 
on note evidencing her indebtedness 
for balance of purchase price for re- 
frigerator to a third person, to whom 
the seller had negotiated note, did not 
preclude seller from submitting evi- 
dence to show that, as a matter of 
fact, buyer had not fully extinguished 
pla Sg due it for purchase price. 
Civ.Code, art. 1762.—Oak Appliance Co. 
y. Clayton, 1 So.2d 157. ; 


§ 529 

Ga.App. In action by fertilizer com- 
pany on a written dealer contract for 
sum allegedly due for fertilizer pur- 
chased by defendant from company, 
wherein defendant alleged that he had 
not received credit for corn which al- 
legedly should have been credited on 
the contract price of the fertilizer, evi- 
dence was insufficient to authorize find- 
ing by jury that representative of com- 
pany agreed to accept corn in payment 
for fertilizer.—Reliance Fertilizer Co. 
v. Perry, 11 S.H.2d 708. 

Ill.App. In assumpsit for value of 
building materials sold to defendants, 
burden of proof was upon plaintiff to 
establish its case by preponderance of 
evidence.—Wisconsin Lime & Cement 
Co. v. Hultman, 28 N.H.2d 801, 306 Ill, 
App, 347. 

Ii.App. In action by seller against 
buyers for balance due on safe, trial 


‘ 


os are) 


court was justified in entering judg- 
ment for seller, where evidence showed | 
that contract was entered into be- — 
tween the parties, that a down payment 
was made. that there was a balance 
due, that after receiving safe buyers 
requested the seller to take the safe 
back, that seller refused to take safe 


H.2d 91, 307 Ill.App. 246. Le aa 
Mo.App. Evidence failed to show — 
that agreement leasing amusement de- — 
vice theretofore turned over to buyer 
for stated percentage of gross receipts - — 
was executed or taken in payment of — 
notes theretofore issued and outstand 


was fully executed except for payment 

by the company, and that company’s — 
right, if any, under alleged subsequent 
written contract to demand abstracts of __ 
title to the oil, was ‘“‘waived” by com-_ :) 
pany’s agreement not to demand abe 
stracts but to accept instead copies of fg. 7 
division orders which had been fur- — 
nished by plaintiff to other purchasers. 
—Fisher County Pipe Line Co. vy. 
Sao ack & McSweeney Co., 143 S.W. 


§ 531 2 pou 
C.C.A.Ill. Where there is a contract 
to sell specific or ascertained goods, 
the property in them is transferred to © 
the buyer at such time as the parties ~ 
to the contract intended it to be trans- — 
ferred.—In re Globe Varnish Co., 114 
F.2d 916. ; "RS 
Ohio App. Title to goods sold passes 
when nothing remains to be done by — 
the seller before delivery. Gen.Code, § 
8381 et seq—Bluebell Importing Cor- 
poration v. Myers, 31 N.E.2d 227. Orca, 
Ohio App. In replevin by purchaser 
of automobile who gave trade-in auto thes 
mobile and check in full payment, leay 
ing bill of sale with dealer to be re- 
corded by dealer, and stopped payment __ 
on check pending repairs of defects in) irs 
automobilé, evidence justified judgment 
for purchaser on ground that sale was 
consummated and_ title passed, as 4 
against claim of finance company to 
which the dealer mortgaged automobile 
but misdescribed automobile in the © 
mortgage.—Schafstall _v. Hastbourne — 
eee 30 N.E.2d 571, 65 Ohio App. 


f 
gas 


§ 533 al 

Ga.App. The title to automobile 
passed to transferee by bill of sale ir- 
respective of the fact that bill of sale mi 


was never recorded.-McDay y. Long, 
11 S.H.2d 395. 7M 

Tex.Civ.App. A “sale” and a “con- 
tract to sell” are to be distinguished, 
the essence of a “sale’’ being the pres- 
ent transfer of title to property to pos- — 
sessor, whereas the essence of a “‘con- 
tract to sell” is that present passage 
of title is not contemplated but title is 
to pass in future——Elder Chevrolet Co, 
ey atau! County Motor Co., 151 S.W.2d 
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§ 536 

Ala, A “sale” is a transfer of the 
absolute or general property in a thing 
for a price in money, and, if anything 
remains to be done by either party to 
the transaction before delivery, the 
title does not vest in the buyer and 
the contract is merely executory:—Mc- 


renee Mfg. Co. v. Curry, 2 So.2d 
: 5 
D.C.U. Provision of Illinois Uni- 


form Sales Act that where there is an 
unconditional contract to sell specific 
goods in a deliverable state, the prop- 
erty in the goods passes to the buyer 
when the contract is made, is a re- 
statement of the rule at common law 
that title may pass between the parties 
to a sale although possession is re- 
tained by the seller, but the rule is 
not applicable when the rights of sell- 
er’s creditors are involved and does not 
change the rule that if seller remains 


wae a ry J . ’ leben 
y a9 552 ‘ 
in possession of goods the ‘sale is 
fraudulent as to creditors of the_seller 
_. without notice of the sale. Smith- 
‘ Hurd Stats.IN. c. 121%, § 19, rule 1; 
§ 26.—In re Enterprise Foundry Co., 
37 F.Supp. 745. 
ss Ala. ~Byery sale of personalty re- 
quires a delivery, actual or_construc- 
 tive—Murphy v. Merchants Nat. Bank 
of Mobile, 200 So. 894, 240 Ala. 688. 
-Ga.App. Where sale of a washing 
“machine was on open account, and buy- 
er received credit for a sewing ma- 
chine traded in, title to washing ma- 
é chine passed to buyer immediately on 
delivery, and title to sewing machine 
passed to seller.—Osborn v, Irwin, 9 S. 
~——s*#H.2d 856, 62 ee Dae 
——s« <@.C.A-Wis. Under Wisconsin | law, 
where goods were consigned to buyer 
put were to be assembled and installed 
as a complete unit in buyer’s plant un- 
der supervision of seller’s engineer, and 
__ performance was to be demonstrated by 
i the seller who reserved the right to 
- make changes necessary to fulfill war- 
-_-ranty, finding that it was the intention 
of the parties that title should not pass 
until the property should be accepted 
by buyer was justified. St.Wis.1939, §§ 
421.19, 121.69(1) (c)—Hudson Rug Re- 
finishing & Cleaning Corporation Vv. 
Prime Mfg. Co., 115 F.2d 615. 
-_ Pa.Mun. Where a _ prospective pur- 
chaser of an automobile has it in his 
‘possession and: subsequently returns it 
to the dealer for the purpose of buying 
it, which he does, and in the instru- 
‘ment of sale both parties acknowl- 
edge delivery and acceptance of the 
automobile, there is in fact a delivery 
and acceptance even though the pur- 
’ chaser leaves the car with the dealer for 
_ the purpose of making body_changes.— 
- Atlas Automobile Finance Corporation 
_y. Greenberg, 39 D. & C. 539. 


oo 
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pact § 561 ‘ 
_ Ark. Where contract between land- 
owner and contractor provided for 
_ construction of improvements on land 
. for consideration of certain sum “less 

salvage deducted $140”, and quoted 
phrase was understood to mean cld 
7 dwelling house on land, and subse- 
quently landowner exercised his right 
to terminate contract and entered into 
new contract with defendant for com- 
pletion of improvements, contractor 
and not defendant became owner of 
house, and econtractor’s sale of house 
to plaintiff deprived defendant, know- 
ing of provision in’ contract and of 
contractor’s sale of house, of right 
to possess house, notwithstanding that 
house was not removed after its pur- 
chase by fe ere v. Pen- 
nington, 152 S.W.2d 537. 

An actual manual delivery of house 
. sold separately from land was not nec- 
essary to pass title to buyer.—Heine- 
mann v. Pennington, 152 S.W.2d 537. 

In the case of the sale of bulky or 
ponderous articles which from their 
nature are not capable of a manual 
possession, the same indicia of a deliv- 
ery and change of possession is not re- 
quired to sustain the sale as against 
ereditors of the seller as in case‘ of 
articles readily movable.—Heinemann y. 
Pennington, 152 S.W.2d 537. 


§ 565 : 
C.C.A.Ill. Generally, title to property 
passes to a buyer when it is delivered 
by a seller to a carrier f. 0. b., but such 
rule applies only where there is an 
absence of a different intention.—In re 
Globe Varnish Co., 114 F.2d 916. 
Ariz. Where parties have agreed that 
seller may ship from central depot in 
given city, a delivery by seller to a 
earrier at such depot is a “delivery” 
to the buyer and constitutes full per- 
formance of seller’s obligation to make 
_ delivery, and such delivery passes title 
to the buyer and risk of loss or injury 
in transit is on buyer. Rev.Code 1928, 
2822.—State ex rel. Frohmiller vy. 
Hendrix, 107 P.2d 1078. 
Ohio App. Delivery of goods to a 
3. earrier ordinarily passes title to the 
goods, but whether it does depends on 
the seller’s intention. Gen.Code, §§ 
8398, 8399.—Bluebell Importing Corpo- 
ration v. Myers, 31 N.H.2d 227. 
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“'pa.Com.Pl. When the plaintiff de- 
livered the goods in suit to a Common 
Carrier under a Uniform Bill of Lading, 
consigned to the defendant at Nazareth, 
Pa., title of the said goods passed to 


the _ Kraemer _ Hosiery 
W. C. Downey & Co., Inc. v. Kraemer 
Hosiery Co., 27 North. 248, affirmed 7 
A.2d 492, 136 ye-P uber. 553. 

566 


D.C.Cal, Undes the terms of a con- 
tract whereby carload of carrots of a 
specified grade and size was sold at a 
designated price per bag, “f. 0. b. ship- 
ping point, Stockton, California’’, title 
and risk passed to buyer when carrots 
were shipped from Stockton, California, 
and normal deterioration losses, arising 
in transit, would fall upon buyer.—A. J. 
Conroy, Inc., v. Weyl-Zuckerman & Co., 
39 F.Supp. 784. 

Where under the terms of a contract 
for sale of carload of carrots title and 
risk passed to buyer when carrots were 
shipped, buyer must bear the loss due 
to decay of carrots in transit, if such 
decay resulted from improper refriger- 
ation, but if decay was result of latent 
defect which became manifest only in 
the course of shipment, then loss must 
fall upon seller. Perishable Agricultur- 
al Commodities Act of 1930, § 7, 7 U.S. 
C.A. § 499¢g—A, J. Conroy, Ine, v. 
Weyl-Zuckerman + Gas 39 F.Supp. 784. 


§ . 

Ky. The fact of payment or nonpay- 
ment of purchase price of personalty 
has no bearing on the question of title 
unless payment is a condition to pass- 
ing title—Stimson’s Hx’x v, Tharp, 144 
S.W.2d 1031, 284 Ky, 389. 

Ouio App. Where purchaser of auto- 
mobile gave trade-in automobile and 
check in absolute payment of purchase 
price, dealer’s reservation of. title in 
bill of sale until the price should be 
paid in full and purchaser’s stoppage 
of payment on the check pending re- 
pairs to automobile did not defeat pur- 
chaser’s title-—Schafstall v.. Eastbourne, 
Gare she 30° N.H.2d 571, 65 Ohio App. 


. § 577 

Colo. Where mortgagor’s sale of 
mortgaged calves was a cash gale, and 
draft received from purchaser was dis- 
honored, title did not pass to purchaser, 
and purchaser’s creditor acquired no 
right to calves by virtue of levy of an 
execution thereon as against mortgagor 
and mortgagee.—Johnston vy. First Nat. 
Bank of Otis, 115 P.2d 56. 


§ 592 

La.App. A sale may be made under 
@ suspensive condition, in which case 
effect of condition is to be governed by 
provisions of .Civil Code relating to 
conventional obligations. 
2043, 2457.—H. T.. Cottam & Co. v. 
Sonnier, 2 So.2d 283. 

Where _buyer’s liability for price of 
tires and tubes was made subject to 
a “suspensive condition’ that buyer 
would use all or part of tires and 
tubes during cane season, and after 
using part of tires buyer notified seller 
to take out the tires remaining on hand 
at end of cane season, and tires were 
subsequently destroyed by fire for 
which buyer was not responsible, the 
tires were held by buyer at risk of 
seller, and buyer was only liable for 
tires and tubes used by him. Civ. 
Code, arts. 20438, 2044, 2457, 2471.— 
ead; Cottam & Co. y. Sonnier, 2 So.2d 


§ 593 

Ariz. A consignment of goods for 
sale does ‘not pass the title at any 
time and does not contemplate that 
it should be passed, and the title re- 
mains in the consignor, since the con- 
signee is consignor’s ‘‘agent.’’—State 
Tax Commission of Arizona y. Mar- 
tin, 113 P.2d 640. 

N.H. The term “consignment” im- 
ports an “agency”’.—Rogers y. U. 8, 
Rubber Co,, 20 A.2d 626. 


§ 602 
Ga.App. Acts with reference to an 
“agreement and will’ whereby an in- 
valid bequeathed his automobile to 
nurse, and alleged bill of sale by nurse 
to another, and the acquisition and 
possession of the automobile by such 


Company.— » 


Civ.Code, arts. 


vy. 
Long, 11 8.H.2d 395. ' Ay 

Or. In action against buyer’s trans- 
feree to recover balance due on sale 
of truck and trailer, inconsistency on 
transferee’s, part regarding value of 
truck and trailer, as stated in bank- 
ruptey schedule and in claim against 
a deceased seller for conversion of the 
truck and trailer, bore on credibility 
of the transferee’s testimony, but did 
not show that he was chargeable with 
amount represented by down payment 
whieh buyer had agreed to pay.—First 
Nat. Bank of Portland v. Ayoutt, 110 
P.2d. 243. 

In action against buyer’s transferee 
to recover down payment on sale of 
truck and trailer evidenced by. note 
executed by buyer, evidence was insuf- 
ficient to establish that transferee ob- 
ligated himself to pay any part of 
down payment which buyer had agreed 
to pay so as to authorize recovery 
against transferee.—First Nat. Bank of 
Portland v. Ayoutt, 110 P.2d 243, 

§ 603 


D.C.Pa. The purchaser of property 
wrongfully converted acquires no other 
title than the seller had.—First Cam- 
den Nat. Bank & Trust Co. v. J. R. 
Watkins Co., 36 Riad 416. 

6 


Tex.Civ-App. A pre-existing debt 
was not ‘valuable consideration’ for 
debtor’s bill of sale to creditor, and was 
insufficient to constitute the creditor a 


“bona fide  purchaser’.—Duncan _ vy. 
Jones, 153 S.W.2d 214, 
§ 643 
Ga.App. An innocent owner of prop- 


erty is not to be deprived of his prop- 
erty merely because some other per- 
son may be the purchaser thereof, 
innocent or ignorant of owner’s interest 


in the property.—Burpee v. Athens 

Production Credit Ass’n, 15 S.H.2d 
: § 644 

Cal.App. Possession of personal 


property is, prima facie, not conelusive, 
evidence of possessor’s title thereto, 
and maxim caveat emptor applies in 
dealing with him as to such property. 
—Metropolitan Finance Corporation of 
California v. Morf, 109 P;2d 969. 


§ 647 

Tenn.App. A seller who parted with 
possession of cows solely on strength 
of forged check of buyer who fraudu- 
lently impersonated himself as an- 
other person, was holder of legal title, 
and could maintain action for conver- 
sion against packing company which 
was a bona fide purchaser in due course 
of trade for value paid, where fraud 
of buyer in representing himself as 
another was only incidental, and pos- 
session was not obtained as a result of 
the impersonation but as the proximate 
and immediately recurring result of 
the forgery. Code 1932, § 7347.—Cow- 
an v. Thompson, 152 S.W.2d 1036. 

§ 650 

App.D.C, Generaiiy, a seller of chat- 
tels can confer no better title than he 
himself has, but if owner of chattel per- 
mits another, particularly a licensed 
dealer, to hold himself out to the world 
as owner of goods, to place them with 
similar goods in a public showroom, 
and to offer them for sale to the pub- 
lic, he will be “estopped’’ by -his con- 
duct from asserting ownership against 
a purchaser for value and without no- 
tice.—Associates Discount Corporation 
v. Hardesty, 122 F.2d 18. 

§ 653. 

Ala. A person who has stolen goods 
of another cannot pass title thereto to 
another, whether such other knew, or 
did not know, that the goods were 
stolen.—Geneva Gin & Storage Co. v 
Rawls, 199 So. 734, 240 Ala. 320, re- 
versing 199 So. ee 29 Ala.App. 606. 

638 


Mich, A guarauty or warranty is a 
matter of contract and must be a part 


um ultz, 297 N.W. 243. 
axe) y” in the sale of 


v. 

Oh | “warranty” 
commodities is a statement or repre- 
sentation having to do with the kind, 
quality, variety or title of the goods 
sold.—State ex rel. Herbert v. Stand- 
ard Oil Co., 35 N.H.2d 4387, 138 Ohio 
St. 376. 

§ 675 


Nev. A “warranty” can only exist 
where subject matter of sale is ascer- 
tained and existing, so as to be capable 
of being inspected at time of con- 
tract, but where subject matter is not 
in existence, or not ascertained, an’ en- 
gagement that it shall, when existing 


--or ascertained, possess certain qualities, 


is not a mere “warranty” but a ‘‘con- 
dition,” performance of which is prece- 
dent to any obligation upon buyer un- 
der contract, since existence of these 
qualities, being part of description of 
thing sold, becomes essential to its 
identification, and buyer cannot be 
obliged to receive and pay for a thing 
different than that for which he con- 
tracted. Comp.Laws, §§ 6749(3), 6783. 
—Chiquita Mining Co. y. Fairbanks, 
Morse & Co., 104 P.2d 191. > 

A provision in contract of sale of a 
used engine to mining company that 
seller, a foreign corporation, would dis- 
mantle engine from its location, rein- 
stall it on mining company’s property, 
and run a test, was a “guaranty” 
which was fulfilled, and was not a 
“condition” intended to survive its ac- 
ceptance and give purchaser further 
time for trial and examination. Comp. 
Laws, §§ 6749(3), 6783; § 8603, as 
amended by St.1931, ¢. 148.—Chiquita 
Mining Co. v. Fairbanks, Morse & Co., 
104 P.2d 191. 
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Mo.App. Generally, damages cannot 
be recovered for breach of warranty of 
fitness of chattels sold, in absence of 
privity of contract between parties to 
action therefor.—Finks v. Viking Re- 
frigerators, 147 S.W.2d 124. 

N.Y.City Ct. In action for damages 
from eating canned salmon | which 
caused illness, evidence that plaintiff 
had given wife necessary money with 
which to purchase the salmon warrant- 
ed conclusion of law that there was 
contractual relationship between plain- 
tiff as buyer and retajler as seller with 
necessary implied warranty as_ inci- 
dental thereto warranting recovery of 
damages against retailer for breach of 
implied warranty.—Singer v. Zabelin, 


24 -N.Y.S.2d 962. 


In order for child in family to re- 
cover damages for illness caused by 
canned salmon bought from retailer, it 
Was necessary that there be a con- 
tractual relationship upon which im- 
plied warranty could attach, since such 
@ warranty does not run with the chat- 
tel.—Singer v. Zabelin, 24 N.Y.S.2d 962. 

Where father gave mother money and 
mother bought salmon at retail store 
which caused daughter’s illness, daugh- 
ter could sue retailer on theory of con- 
tract made for her benefit, carrying 
with it an implied warranty.—Singer 
vy. Zabelin, 24 N.Y.S.2d 962. ‘ 

Ultimate consumer who was injured 
by eating canned salmon had no cause 
of action against middleman which had 
nothing but unopened can of salmon in 
its custody until sold to retailer where 
there was no contractual relationship 
shown between middleman and con- 
sumer to support an implied warranty. 
—Singer y. Zabelin, 24 N.Y.S.2d 962. 

S.D. There is no warranty rendering 
manufacturer, packer or bottler of 
foods or beverages liable to subpur- 
chaser thereof for injury caused by 
their unwholesomeness or unfitness, in 
absence of representation to public in 
advertisements, labels, or other similar 
forms, but such liability is based on 
negligence.—Whitethorn vy. Nash-Finch 
Co., 293 N.W. 859. 

Wash. Where articles of food are 
sold for domestic use and immediate 
consumption, the law implies a war- 
ranty that articles are sound, whole- 


some and fit to be consumed, and if 


e consumer is made sick through con- 


rh i i 


‘sumption of food, he has a right..of 
action against the vendors, thereof, 
either for breach, of implied warranty 
or for negligence, and in such action 


‘it is unnecessary either to allege or 


prove scienter, and consumer’s right of 
recovery is not limited to an action 
against his own immediate vendor, but 
reaches retailer, wholesaler, producer, 
and all others who participate in sale 
and distribution of deleterious articles, 
—Nelson v. West Coast Dairy Co,, 105 
P.2d 76, 130 A.L.R. 606. 
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Mass. Where wife bought vinegar 
for use of family with money supplied 
by' her husband for support of family, 
if the position of the wife in the trans- 
action was that of a principal or that 
of an agent for her husband as an un- 
disclosed principal, there was a con- 
tract between the wife and the selling 
store which would render store. liable 
for injuries caused to the wife by for- 
eign substance in the vinegar,—Colby 
v. First Nat. Stores, 29 N.H.2d 920. 

N.H. Under agreement under which 
tire manufacturer consigned tires to 
“warehouse dealer” for sale, which pro- 
vided that dealer should not be manu- 
facturer’s agent for any Burpose other 
than those _ specified, and which pro- 
hibited dealer from making any war- 
ranty other than in accordance with 
manufacturer’s current warranty, deal- 
er was merely manufacturer’s “agent”, 
and.buyer of tire from dealer was an 
“Immediate purchaser’ from manufac- 
turer and hence could recover from 
manufacturer for breach of implied 
warranty of fitness. Pub.Laws 1926, 
ce. 166, § 15.—Rogerg v. U. S. Rubber 
Co., 20 A.2d. 626. 

N.J.Sup. Where mother, presumably 
under agency from her husband to pro- 
vide the family table, purchased a seal- 
ed can of pineapple juice from food 
store, infant child had no cause of 
action against store for illness result- 
ing from drinking such juice which 
was deleterious, since implied warranty 
of fitness ran to the purchaser and not 
to the child.. N.J.S.A. 46 :30-21.—Stave 
v. Giant Food Arcade, 16 A.2d 460, 125 
Nid. 612. 

Where mother, presumably under 
agency from her husband to provide 
the family table, purchased sealed can 
of deleterious pineapple juice which 
caused illness of their child, the par- 
ents had a cause of action against food 
store for expenses incurred in curing 
their child because of breach of implied 
warranty, of fitness. N.J.S,A. 46 :30-21. 
—Stave v. Giant Food Arcade, 16 A.2d 
460, 125 N.J.L. 512. 

Tex.Civ.App. A sale of sausage creat- 
ed an implied warranty between manu- 
facturer and retailer that sausage was 
free from injurious substances and was 
fit for consumption, and such implied 
obligation inured to benefit of custom- 
ers who purchased ard from retail- 
er.—Jacob E. Decker & Sons v. Capps, 
144 §.W.2d 404, error granted. 

§ 681 

Ga.App. Where salesman in explain- 
ing absence of label on suit stated that 
manufacturer would not permit suit to 
be sold at reduced price with its label 
in it, and in response to buyer’s ques- 
tion whether there was anything wrong 
with the suit, stated “I will guarantee 
on my word of honor there is nothing 
to be alarmed about, with that label 
out of there, you can rest assured that 
the suit is all right, You would be 
perfectly safe in wearing this suit,” 
statement could not be construed as 
meaning anything beyond warranty 
that quality and workmanship would 
prove satisfactory and hence seller was 
not liable for buyer’s injuries caused 
by alleged poisonous dye and_chemi- 


eals in suit—Meyer vy. Rich’s, Ine., 12 
S.E.2d 123, 63 Ga.App. 896. 
Ill. An “express warranty” is one 


imposed by ‘parties to sale contract 
and is part thereof, whereas “implied 
warranty” is not contractual element 
of agreement, but is imposed by law.— 
Beckett v. F. W. Woolworth Co., 34_N. 
B.2d 427, 376 Ill. 470, reversing 28 N. 
H.2d 804, 306 Tll.App. 384, 

The fact that article has trade-name 


par. 4.—Beckett v. 


does not preclude. retailer sellir 
from making express warranty th 
of. Smith-Hurd oe e, 121%, — 

: “Woo 


"e- 

ce 4 
5 . Wool t 
84 N.H.2d 427, 376 Tl, 470 


th 


Co., sy r 

versing 28 N.E.2d 804, 306 TI11.Ap) 

eh e tea Lae bis 
Mo.App.' A statement by _ selle 


agent to purchaser of hog feed that the 


feed was a whole and complete feed 
was a “warranty”, especially w. 
feed was furnished under an exp } 
agreement that it would be fed to pur- 
chaser’s hogs which would be sent to 
market and proceeds of sale paid to 
seller by purchaser.—Ralston Purina 
Co. v. Swaithes, 142 §.W.2d 340. 
Mo.App. In seller’s replevin sui 
recover possession of printing presst 
from buyer which filed a counterclaim 
alleging violation of warranty to re 
place allegedly defective parts which, 
upon return to seller for inspection, 
seller determined were defective, 
fact that the warranty was a “spec 
warranty” and not a ‘general war: 
ranty”’ did not of itself prevent buyer 
from recovering on its counterclaim 
Brandtjen & Kluge v. Hunter, 145 S.W 
2d 10.09. ‘ 
Mo.App. Where contract for sale o 
blue grass seed was evidenced by tele- 
grams and correspondence between the © 
parties, and the telegrams and writ 
ten portions of the correspondence st 
ed that the seed would germinate 8 
per cent., and printed portions of th 
correspondence expressly excluded war ef 
ranty, all of the telegrams and. ? 
respondence ‘passing between the pa 
ties relating to the warranty were re 
quired to be considerea and construed 
together.—Belt Seed Co. v. Mitchelhill 
Seed: Co.,, 153 S.W.2d 106. Bt 
Where the word “warranty” or a 
equivalent does not appear in a sale 
contract, but there is some languag a 


J 


ace i 
of positive and explicit language in — 
other parts of the contract showing 
that no warranty was given or intend 
ed.—Belt Seed Co. v. Mitchelhill See 
Co., 153 S.W.2d. 106. to = 
Mo.App. Whether a _ representation ~ 
constitutes a warranty depends on its — 
having been aftirmed as a fact, and it 
must have been understood by the © 
parties as having that character and — 
must be positive and unequivocal, and ~ 


not merely a vague, ambiguous, and 
indefinite statement of the seller re- ute 
garding the property.—Belt Seed Co. 
Pp i Seed Co., 153 S.W.i2d 
( : a ac 
R.I. Where samples of waste yarns a 
were not shown to or examined by Me 
prospective buyer as representing the 
condition of the waste yarns, no war- 
ranty of condition of waste yarns waS 
shown by description of them in sell- — 
er’s written statement to buyer as  — 
“Miscellaneous .novelty yarns, twists G 


and raw yarns as per samples shown 
to” buyer on certain date, particularly - 
where there appeared in the same — 
statement “Yarns purchased by you ‘as — 
is’ ‘no guarantee.’’’? -Dwares v. Clif+ 
ton Yarn Mills, 1¢ a.°9d 501. 

Tex.Civ.App. A purehase order 
which required manufacturer to furn- 
ish buyer ‘fone complete double unit, 
Morehead back-to-boiler system”, 
suitable “for a 126 HP boiler at 150- ° 
pound steam pressure’, was tanta- 
mount to express warranty that equip- 
ment had actual practical fitness for 
the service it was manufactured to 
perform.—Morrison v. Morehead. Mfg. 
Co., 148 S.W.2d 917. 

Wash. Generally, a “warranty” is a 
statement or representation by seller 
having reference to character, quality, 
or title of goods. sold.—Letres_  v. 
Washington Co-op. Chick Ass'n, 111 P. 
2d 594. 


§ 682 

Ill, To create “express warranty” of 
goods sold, no particular words or 
forms of expression are necessary, but 
positive assertion of matter. of fact 
by seller at time of sale for purpose 
of assuring buyer of such fact and in- 
ducing him to make purchase consti- 


ee 
f 


ane 


bas 
Fea 
hig es 
re Ny 


_. the seller 
- . 60.—Belt 


ie 


het 


tions that employee of copartnership 
stated th 


it was pure, 


ALi 


_ warranty and 


if relied on by. fae 
121%, § 


Mo.App. 


warranty” the term 


not be used and no technical set of 


words are required, and it may be in- 
Wrecked from the affirmation of a fact 
which induces the purchase and on 
which the buyer relies and on which 
intended that he should do 
Seed Co. v. Mitchelhill Seed 
., 153 S.W.2d 106. 
isos ae § 68 


4. 
The affirmation of a_ seller 
eoncerning quality or constituting a 


Seed Co. v. Mitchelhill Seed 

S.W.2d 106. } 
Sa uations by buyer of quality 
or kind do not necessarily of em- 
: constitute ‘‘warranties”.—Belt 
Seed Co. vy. Mitchelhill Seed Co., 153 


S.W.2d 106. 
_ Ga.App. 
5 


such, and knew that the buyer was so 
relying, | 


 doing.—Bel v. Adler, 11 8.H.2d 495. 


4 pees: 

ran a 
ue be reed and no technical set of 
words are required, and it may be in- 
erred from the affirmation of a fact 


which induces the purchase* and on 


which the buyer relies and on which 
tie seller intended that he should do 
so.—Belt Seed Co. v. Mitchelhill Seed 
Co., 153 S.W.2d 106. 

Neg § 690 


 Ga.App. In action against copartner- 
ship Goerating a department store by 
eustomer for injuries allegedly caused 
by a cold cream purchased at the store 
in original unbroken package, allega- 


' 


at store was highly recom- 
mendin 

‘its it was wonderful, that 
meen pia cnancial: harmless, and 
that it would not harm the most tender 


skin, were insufficient to show an ‘“ex- 


press warranty” on the part of the co- 


ttnership, and amounted to no more 
A tes “A eeepmmien dation of the cold 
eream.—Bel v. Adler, 11 S.H.2d 495. 
Mo.App. Where telegrams and type- 
written portions of correspondence be- 
tween parties to contract for sale of 
blue grass seed stated that the seed 
would germinate 80 per ecent., but 
printed matter in body of the letter, 
~ which pomseeuved part phne contra tls 
; ate a e 
ey that the seller would pot 
sponsible for crop, the statements 
Rercrning germination were merely 
statements of opinion of the seller, and 
there was no “warranty” for the breach 
of which the seller could be held li- 
able.—Belt Seed Co. v. Mitchelhill Seed 
Co., 153 S.W.2d 106. 


§ 692 
Mo.App. To constitute an “express 
warranty” the term “warranty” need 


“not be used and no technical set of 
words are required, and it may be in- 
ferred from the affirmation of a fact 
which induces the purchase and on 
‘which the buyer relies and on which 
the seller intended that he should do 
so.—Belt Seed Co. v. Mitchelhill Seed 
Co., 153 S.W.2d 106. 


§ 693 

Ga.App. A dealer does not impliedly 
warrant that an article or goods in a 
perfect appearing original package, 
manufactured by a reputable manufac- 
turer, and in practical use in retail 
trade so as not to be examinable for 
imperfections, are suitable for the pur- 
oses intended, and the only warranty 
ty the dealer in such circumstances is 
that the article or goods are manufac- 
tured by a reputable manufacturer,— 
Bel v. Adler, 11 S.H.2d 495. 


the use of the cold cream to. 


eee 


parts failing thro 


§ 695 : pM 
Miss. A purchaser of mule was not 
precluded from recovering for breach of 


- warranty that it was a working mule 
because purchaser selected mule in pref-. 


erence to either of other three in the 
lot before representation was made, 
where completed transaction including 
purchase of farm implements and ex- 
ecution of note for total purchase price 
as well as delivery of all of the prop- 
erty transpired subsequent to repre- 
sentation—Boehm y. Friedman, 1 So.2d 
508, 190 Miss. 664. ; 


§ 701 

Ill, An “express warranty” is one 
imposed by parties to sale contract and 
is part thereof, whereas “implied war- 
ranty” is not contractual element of 
agreement, but is imposed by law.— 
Beckett v. F. W. Woolworth Co., 34 
N.H.2d 427, 376 Ill. 470, reversing 28 
N.H.2d 804, 306 Ill.App. 384. 

Mo.App. “Implied warranties” un- 
like express warranties are arrived at 
by operation of law and conclusions an- 
nounced by the court upon established 


facts—Belt Seed Co. vy. Mitchelhill 
Seed Co.,. 153 S.W.2d 106. . 
“Implied warranties” are based 


wholly on implications of law as dis- 
tinguished from inferences or implica- 
tions of fact.—Belt Seed Co. v. Mitchel- 
hill Seed Co., 153 S.W.2d 106. 

Mont. “Provisions for consumption” 
within statute providing that one who 
sells provisions for domestic use war- 
rants to one who buys for actual con- 
sumption that they are sound and 
wholesome has reference to something 
in a condition to be consumed as food, 
and the statute does not apply to a 
douche or tube to be used for internal 
drainage purposes. Rev.Codes 1935, § 
7618.—Harrington v. Montgomery 
Drug Co., 111 P.2d 808. 

A retail seller does not impliedly 
warrant to buyer the soundness or fit- 
ness of ordinary merchandise other 
than provisions or food bought for ac- 
tual consumption. Rey.Codes 1935, §§ 
7607, 7613, 7614, 7618.—Harrington 
Leg eo ers Drug) Co, 111 YP24 


§ 705 

Ariz, Under Uniform Sales Act provi- 
sion that seller who knows the purpose 
for which article is required and also 
elas that buyer relies on seller’s skill 
n regard to the fitness impliedly war- 
rants that it shall be reasonably fit 
for such purpose, and provision that 
implied right may be negatived by ex- 
press agreement, where contract of 
purchase of used harvester thresher 
and tractor expressly stated that there 
was no warranty of any character in 
regard to the goods and that they were 
used machinery, implied warranties of 
fitness were negatived, Code 1939, §§ 
52-515, 52-582.—O. S. Stapley Co. Y. 
Newby, 110 P.2d 647. : 

Where parties to sale have by their 
express agreement negatived any war- 
ranties, implied warranties are also 
negatived. Code 1939, §§ 52-515, 52- 
582.—O. S. Stapley Co. v. Newby, 110 
P.2d 547. 

Ga.App. Provision of conditional 
sale contract for the sale of a mule 
against implied or express warranties, 
and later expression of conditions on 
which the buyers might take advantage 
of a failure of consideration, rendered 
the contract ambiguous, and required 
construction in favor of the buyers, 
and there was an implied warranty 
that mule should be suitable for the 
purposes intended.—_Smith y. Davis, 13 
8.E.2d 213. 


Mo.App. The terms of a warranty 
limited to replace allegedly defective 
parts of printing presses which, upon 
return to seller for inspection, seller 
determined were defective excluded an 
implied warranty of general fitness and 
capacity, and evidence of rated speed 
of press in controversy on  buyer’s 
counterclaim charging violation of war- 
ranty was inadmissible.-~Brandtjen & 
Kluge v. Hunter, 145 S.W.2d 1009. 

Nev. Under contract for sale of a 
used engine to mining company proyid- 
ing that liability of seller on all -guar- 
anties was limited to replacement of 


SRA a ne 


to mining company, 1 
liability under all guaranties, either 
express or implied, to replacement of 
parts failing through defect in work- 
manship or material did not admit con- 
sideration of a duty or liability on part 
of seller by implication of law. Comp. 
Laws, §§ 6749(3), 6783—Chiquita Min- 


limiting seller’s 


ing Co. v. Fairbanks, Morse & Co., 104 ~ 


P.2d 191. f 

Where a contract of sale of an engine 
to mining company expressly excluded 
all-implied warranties, company could 
not claim benefit of implied warran- 
ties, and was bound by limitations ex- 
pressed in written contract.—Chiquita 
Mining Co. vy. Fairbanks, Morse & Co., 
104 P.2d 191. 

N.Y.App.Div. Provision in contract 
for lease of piling with option to pur- 
chase that Jessee represented to lessor 
that materials were suitable for pur- 
poses for which lessee intended to use 
them and that lessee unde1took full 
responsibility for representation, bar- 
red an action by the lessee to recover 
damages for breach of warranty of 
suitability of the materials 
the work contemplated.—Hockensmith 
Contracting Co. v.  Carnegie-Illinois 
Steel Corporation, 25 N.Y.S.2d 636, 
261 App.Diy. 349, reversing 22 N.Y.S. 
2d 280. 

N.C. Where contract for the sale of 
asbestos roof coating contained a spe- 
cial warranty of roof protection evi- 
denced by a “Guarantee Bond,” buyer 
and seller were bound by the special 
warranty, and the warranties ordi- 
narily implied in contracts of purchase 
and sale were excluded thereby.—Prim- 
rose Petroleum Co. y. Allen, 14 S.H.2d 
402, 219 N.C, 461. 


RI. Where prospective buyer had 
opportunity to examine and did exam- 
ine all waste yarns that he cared to 
examine, and memorandum of agree- 
ment to buy waste yarns provided that 
the yarns were purchased ‘ag is” and 
that there was “no guarantee’, buyer 
failed to prove any breach of warranty. 
—Dwares v. Clifton Yarn Mills, 16 A. 
2d 501. 
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Conn. Where contract for sale of 
furnaces and air conditioners provid- 
ed “there is no agreement verbal or 
otherwise which is not set down here- 
in”, undertakings which were not stat- 
ed in the contract or incorporated 
therein by reference were excluded.— 
Willson v. Riddle, 20 A.2d 402, 128 
Conn. 100. t 


Where contract for the sale of fur- 
nances and air conditioners, after indi- 
cating by letter and number the equip- 
ment to be installed, added “as out- 
lined in our proposal’ and provided 
that there was no agreement verbal or 
otherwise which was not set down in 
the contract, reference to the installa- 
tion of heating units “as outlined in 
our proposal’ did not refer to any- 
thing more than matters of descriptive 
nature and did not incorporate as war- 
ranties under contract statements con- 
tained in proposal.—Willson y. Riddle, 
20 A.2d 402, 128 Conn. 100. 

Mo.App. Under Illinois law, contrac- 
tual disclaimer of warranties by seller 
includes warranties imposed by opera- 
tion of law.—Nemeth v. Becker Roofing 
Co., 151 S.W.2d 559. 

The purpose of contractual “disclaim- 
er of warranties” by seller is to further 
desire of seller to avoid bearing risk 
of success of particular transaction in- 
volved, and is an attempt by stipula- 
tion of parties to impose rule of “caveat 
emptor’’.—Nemeth vy. 
Co., 151 S.W.2d 559, 

Under Illinois law, owner of building 
entering 


Becker Roofing 


for 


into contract with company 


are suitable for purposes for which 
lessee intends to use them and under- 
takes full responsibility for represen- 
tation realizing that lessor relies there- 
on, barred an action by lessee to re- 
cover damages for breach of warranty 
as to suitability of materials furnished 
under contract.—Hockensmith Contract- 
ing Co. v. Carnegie-Illinois Steel Corpo- 
ration, 22 N.Y.S.2d 280. 

kl.. Where contract of sale of farm 
machinery stated that machinery was 
sold with warranty to repair “and no 
other” and that ‘this BARES REY to re- 
pair is the only warranty, either ex- 
press, implied or statutory, upon which 
the undersigned purchased said ma- 
chinery”, the rule of implied warranty 
of fitness did not apply, since parties 
may contract against implied warran- 
ties.—Allis-Chalmers Mfg. Co. v. Haw- 
hee, 105 P.2d 410. 


Pa.Com.Pl. On bailment lease con- 
taining proviso—‘No warranties ex- 
pressed or implied, representations, 
romises or statements have been made 
y the lessor, unless endorsed herein in 
writing’—A sold B a truck, which was 
delivered the same day. B, having 
made several payments according to 
terms of lease and used truck for over 
four months, rescinded contract by re- 
turning truck and, alleging defective 
motor and breach of alleged oral war- 
ranty by A’s agent, sued A in assump- 
sit to recover payments made under 
lease. Held, that judgment will be 
rendered in favor of defendant, as 
statement of claim does not disclose 
valid cause of action and cannot be 
eured by amendment.—Krashinski vy, 
Stauffer, 41 Lack.Jur. 196. 


§ 717 
Fla. Where a buyer makes known to 
the seller the purpose for which he 
buys an article and relies upon the sell- 
er’s skill and judgment, an implied 
warranty of fitness for which the ar- 


ticle is purchased as a matter of law 
arises.—Smith v. Burdine’s, Inc., 198 
So. 223. 

La.App. Under statute relating to 


seller’s warranty, seller of paint war- 
ranted materials sold as fit for the 
purposes intended, in absence of an ex- 
press waiver of warranty. Civ.Code, 
arts. 2475, 2476.—Acorn Refining Co. 
vy. Ringgold, 198 So. 394. 


La.App. The seller of a refrigerator 
counter for preservation of perishable 
products is conclusively presumed to 
know the purposes for which a pur- 
chase is made and warrants that the 
counter will function in the manner 
and to the degree of efficiency expect- 
ed of it—vViking Refrigerators v. Win- 
barg, 198 So. 540. : 


Nev. A mining company purchasing 
a used engine could not rely on an im- 
plied undertaking that engine would be 
reasonably suited to uses for which 
seller knew it. was bought, where com- 
pany actually used engine for purpose 
for which it was purchased. Comp. 
Laws, §§ 6749(3), 6783.—Chiquita Min- 
ing Co. v. Fairbanks, Morse & Co., 104 
P.2d 191. 
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Ga.App. A seller of commercial fer- 
tilizer must deliver to purchaser a com- 
modity which fulfills the warranty, im- 
plied by law, that fertilizer is reason- 
ably fitted for use contemplated by par- 
ties to sale, and which also complies 
with statutory requirements as to in- 
gredients and guaranteed chemical 
analysis. Code, § 5-1117.—Griffin yv. 
Taylor, 16 S.H.2d 186. 

Mass. An implied warranty that 
goods sold shall be reasonably fit for 
the purpose contemplated must be rea- 
sonably construed in light of common 
knowledge in reference to nature of 
the article sold. G.L.,Ter.Bd., ec. 106, § 


> 17(1),—Cavanagh._y. 


tor, 


Am i 


F, W. Woolworth 
0., 32 N.H.2d 256, 308 Mass. 423. ‘ 
The seller of a bottle stopper did 
not, by virtue of statutory implied 
warranty of fitness for intended use, 
become an insurer that stopper could 
be used with absolute safety, and 
stopper was not required to be per- 
fectly adapted for its intended use 
but only reasonably fit therefor. G.L., 
Ter.Ed., c. 106, § 17(1).—Cavanagh vy. 
F. W. Woolworth Co., 32 N.H.2d 256. 
308 Mass, 423. 
_N.H. Under agreement under which 
tire manufacturer consigned. tires to 
“warehouse dealer” for sale, which pro- 
vided that dealer should not be manu- 
facturer’s agent for any purpose other 
than those specified, and which prohib- 
ited dealer from making any warranty 
other than in accordance with manu- 
facturer’s current warranty, dealer was 
merely manufacturer’s ‘agent’, and 
buyer of tire from dealer was an ‘‘im- 
mediate purchaser’ from manufacturer 
and hence could recover from manufac- 
turer for breach of implied warranty of 
fitness. Pub.Laws 1926, c. 166, § 15.— 
EBeEe v. U. S. Rubber Co., 20 A.2d 


§ 720 : 

D.C.Mass. Where subcontractor of 
company constructing federal post of- 
fice bought a water heater by descrip- 
tion from dealer in goods of descrip- 
tion ordered, dealer knew purposes for 
which heater was required, and sub- 
contractor relied on dealer’s skill and 
judgment in buying heater, there was 
an “implied warranty” that heater was 
reasonably fit to satisfy requirements 
of contract, but subcontractor who 
knew or should have known defects in 
heater and installed it could not _ re- 
cover damages from dealer. G.L.(Ter. 
Ed.) Mass. c.' 106, §§ 17(1), 58(3); 40 
U.S.C.A. §§ 270a to 270d.—U. S. for 
Use and Benefit of Brown-Wales Co. v. 
Leff, 36 F.Supp. 930. 

Miss. On executed sale of existing 
article by seller who is neither ‘man- 
ufacturer nor dealer possessed of ex- 
pert knowledge, either actual or pre- 
tended in regard thereto, there is no 
“implied warranty” in the absence of 
seller's fraud, unless defects com- 
plained of are latent and seller knows 
that buyer has not relied on his own 
judgment, but on that of seller, who 
knew or might have known of ex- 
istence of defects.—Christenberry v. 
Saik, 2 So.2d 142. 

N.J. The seller of liquid gold, which 
seller knew was to be used by buyer 
for decorating china by compounding 
it with a secret formula of buyer’s own, 
was not liable for damage caused by 
decorations “crackling” on an “implied 
warranty of suitability’ for the pur- 
poses of the buyer, where it appeared 
that buyer did not rely on seller’s skill 
or judgment as to the suitability when 
the gold was mixed with buyer’s se- 
eret formula. N.J.S.A. 46:30-21.—Tat- 
ler, Inc., v. H. I. Du Pont De Nemours 
& Co., 19 A.2d 830,126 N.J.L, 369, 
affirming 12 A.2d 144, 124 NJ.L. 353. 

Tex.Civ.App. Where laundry opera- 
relying upon seller’s judgment 
and skill, purchased equipment  in- 
tended for a special*use in connection 
with operation of laundry, of which 
the seller had knowledge or notice at 
time of sale, there was an “implied 
warranty” that equipment was reason- 
ably adapted to the purpose of buyer. 
SMorrson vy. Morehead Mfg. Co., 148 
S.W.2d 917. 

§ 723 

Conn. The statute raising an implied 
warranty that goods shall be of mer- 
chantable quality, when goods are 
bought by description from a_ seller 
who deals in goods of that description, 
whether he be the grower or manufac- 
turer or not, has effect of placing bur- 
den of warranty on seller for protec- 
tion of anyone who buys. Gen.St.1930, 
§ 4635(1, 2), as amended, Gen.St.Supp. 
1939, § 1276e—Naumann v. Wehle 
Brewing Co., 15 A.2d 181, 127 Conn. 
44 


Mass. An implied warranty or con- 
dition of merchantability of goods sold 
according to trade-name obtains, not- 
withstanding statutory provision that 


der patent or trade-name there is no 
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in case of sale of specified article un- 
implied warranty as to its fitness for 
any particular purpose. G.L.(Ter.Hd.) — 


ce. 106, § 17(2, 4) —Botti v. Venice Gro- 
ay Co., 35 N.E.2d 491, 309 Mass. 


That an article sold has a trade-name nar 
does not in and of itself bring sale un- Gr 


der statutory provision that in sale of 
specified article under patent or other 
trade-name there is no implied war- 
ranty as to fitness for any particular © 
purpose, but if it does, the warranty ~ 
contained in other statutory provision 
that where goods are bought by de-— 
scription from seller dealing in such 
goods, there is an implied warranty 
that they shall be of merchantable 
quality is not excluded. G,L.(Ter.Hd.) 
ce. 106, 17(2, 4).—Botti v. Venice © 
Grocery 0., 35 N.H.2d 491, 309 Mass. 


§ 724 ena 
Ga.App. In seller’s suit for price of 
commercial fertilizer, where buyer set 
up in defense that fertilizer was unfit 
for use intended by reason of mechan- ek 
ical defect and improper manufacture 
or mixing, and there was no contention fs 
that fertilizer was deficient in ingredi- — 
ents or in guaranteed chemical analysis 


d, there would be no breach of war- ate 
ranty by seller and he would be en- 

titled to recover for agreed sale price, 
that where known or specified kind of 
fertilizer is ordered, there is no warran- 
ty implied that it will answer partic 
lar purpose intended by buyer, or that 
it will produce good results. Code, § 5- 5) 
1117.—Griffin v. Taylor, 16 S.H.2d 186. 


lil. There was no “implied war- — 


121%, § 15, par. 4.—Beckett v. F. W. 
Woolworth Co., 34 N.H.2d 427, 376 Ill. | 
470, reversing 28 N.E.2d 804, 306 Ill. 
Mass. Although customer ordinarily 
is bound to rely upon skill and experi- 
ence of seller in determining kind of — 
goods in packages that he will pur- | 
chase, such is not the rule where hea 
demands the goods of a definite brand 
or trade-name, in absence of knowledge 
of seller that goods are unsound or un- 
wholesome. G.L.(Ter.Ed.) ¢. 106, § 17 
(1).—Botti v. Venice Grocery Co., 35 
N.B.2d 491, 309 Mass. 450. j 
That an article sold has a trade-name 
does not in and of itself bring sale un- — 
der statutory provision that in sale of © 
specified article under patent or other 
trade-name there is no implied warran- 
ty as to fitness for any particular pur- 
pose, but if it does, the warranty con- — 
tained in other statutory provision that | 
where goods are bought by description 
from seller dealing in such goods, there 
is an implied warranty that they shall | 
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be of merchantable quality is not ex- ry 
cluded. G.L.(Ter.Ed.) c. 106, § 17(2, — 
4).—Botti v. Venice Grocery Co., 35. Nee 
B.2d 491, 309 Mass. 450, Soil 


Mich. Where a known, described, — 
and defined article is agreed upon and 
is furnished, there is no “implied war- 
ranty”’ of fitness, even though the sell- 
er is the manufacturer and the buyer is 
disclosed to him the purpose for 
which the article was purchased, since. 
the essence of the rule of “implied 
warranty” is that the contract is exec- 
utory, that the particular article is 
not designated by the buyer, that only 
his need is known, and that he does 
not undertake or is not able to deter- 
mine what will best supply his needs, 
and therefore necessarily leaves the 
seller to make the determination and 


take the risk.—F. M. Sibley Lumber 
Co. v. Schultz, 297 N.W. 243. 
: § 727 


Iu.App. By an express warranty of 
mascara sold under a trade-name in & 
sealed tube attached to a card, which 
tube and card contained words “run- 
proof-harmless’’, retailer assumed risk 
that the mascara was sound, whole- 
some, and free from defects and was 
“harmless” for the use that it was in- 


. ~~ igin, the shipper, who was a licensed 
“dealer in vegetable products, must sus- 


‘ 


- attached to the goods, 


ys - defective, 


§ 733 


tended; that is, that it would not sub- 
ject user to injuries.—Beckett v. F. W. 
Woolworth Co., 28 N.H.2d 804, 306 Ill. 
App. 384. : : 


§ 733 

- D.C.Cal. Where food products do not 
come up to requirements of contract 
for the sale thereof, the shipper must 
bear the loss resulting from deteriora- 
tion in transit, and the fact that defect 
in commodity is not discernible at the 
point of shipment does not alter the 
liability which falls on the shipper by 
reason of an implied warranty which is 
Civ.Code Cal. § 
1735(1).—A: J. Conroy, Ine., v. Weyl- 
Zuckerman & Co., 39 F.Supp. 784. 


Under provision of Perishable. Agri- 


eultural Commodities Act making it un- 
jawful for any dealer to fail to deliver 
‘in accordance with terms of contract 
without reasonable cause any perish- 
able agricultural commodity sold in in- 
terstate commerce, the seller, who was 
a Heensed dealer in vegetable. products, 
was liable to buyer for loss resulting 
from shipment of carload of carrots, 
which passed inspection prior to ship- 
ment, but due to latent defect of wa- 
tery soft rot were spoiled when deliv- 
ered so that they did not then meet the 
implied warranty of quality attached 
to contract of sale. Perishable Agricul- 
tural Commodities Act of 1930, § 2(2), 
7 -U~LS.C.A. § 499b(2)3 Civ.Code Cal., § 
1735(1).—A. J. Conroy, Inc., v. Weyl- 


- -Yuckerman & Co., 39 F.Supp. 784. 


Where decay of carload of carrots, 
which apparently met requirements of 
sales contract when shipped f. 0. b. 
Stockton, California, destined for Mil- 
waukee, Wisconsin, was due to watery 
soft rot, which is a disease of field or- 


‘tain loss, since carrots, being inherently 
de failed to meet the implied 
warranty, of quality attached to such 
products. Perishable Agricultural 
Commodities Act of 1930, § 2, 7 U.S.C. 


1 K.'§ 499b(2) ; ‘Civ.Code Cal., § 1735 (1) 
i : de AC Ine., v. Weyl-Zucker. 


man & Co., 39 F.Supp. 784. 


Conn. The furnishing by a bottler 
to a store owner of a bottle of ale 


which was so defective that it exploded 
without fault on part’ of owner consti- 


tuted under the statute and at com- 
mon law a breach of implied warranty 
that bottled goods were of merchanta- 
ble quality. Gen.St.1930, 4635(1, 2), 
as amended, Gen.St.Supp.1939, § 1276e. 
-~-Naumann v. Wehle Brewing Co., 
“A.2d 181, 127 Conn. 44 

Application of the statute providing 
that, when goods are bought by de- 
scription from a seller who deals in 
goods of that description, whether he 
be the grower or manufacturer, there 
is an implied warranty that goods shall 
be of merchantable quality, is not con- 
fined to foods, but applies to bottled 
goods. Gen.St.1930, § 4635(1, 2), as 
amended, Gen.St.Supp.1939, § 1276e.— 
Naumann v. Wehle Brewing Co., 
A.2d 181, 127 Conn. 44. 

Mass. A customer who was made ¥ilt 
by eating macaroni purchased in pack- 
ages in store could not recover on the- 
ory of store owner’s breach of “im- 
plied warranty” under statutory provi- 
sion that where buyer makes known 
to seller particular purpose for which 
goods are required, and buyer relies 
on seller’s skill, there is implied war- 
ranty of fitness, where customer did not 
rely on store owner’s skill, but asked 
for packages of “Iua Rosa” macaroni 
and received what he asked for. G.L. 
(Ter.Ed.) c, 106,:°$ 17(1).—Botti” v. 
Venice Grocery Co., 35 N.H.2d 491, 309 
Mass, 450. 

Customer’s inability to recover from 
store owner for illness resulting from 
eating macaroni purchased in packages 
under statutory provision that where 
buyer makes known to seller particular 
purpose for which goods are required, 
and buyer relieg on seller’s skill, there 
is implied warranty of fitness, did not 
necessarily preclude recovery for breach 
of warranty under statutory provision 
that where goods are bought by de- 
script*on from seller who deals in such 
goods there is implied warranty that 


SALES — 
they shall be of merchantable ‘quality, 
G.U.(Ter.Ed.) ¢. 106, § 17(1, 2).—Botti 
y. Venice Grocery Co., 35 N.H.2d 491, 


309 Mass. 450. 
‘The’ sts.tutory provision that in sale 


of specitied article under its patent or. 


other trade-name, there is no implied 
warranty as to its fitness for any par- 
ticular purpose, did not preclude a 
finding that there was a breach of “im- 
plied warranty” of macaroni purchased 
by trade-name as to merchantability 
under statutory provision that where 
goods are bowght by description from 
Seller dealing in such goods, there is 
implied warranty that they shall be 
of merchantable quality, G.l.(Ter.Ed.) 
c. 106, § 17(2, 4).— Botti v. Venice Gro- 
cery Co., 35 N.EH.2d 491, 309 Mass. 450. 

N.Y.Sup. There is an “implied war- 
ranty’” accompanying every sale of 
food that it is of merchantable quality 
and fit for human consumption.) Per- 
sonal Property Law, § 96.—Catalanello 
paren Packing Co., 27 N.Y.8.2d 


Where evidence established that 
acker sold to retailer and retailer sold 
o customer a processed pork product 
which was prepared for consumption 
without further processing or cooking 
and. which contained trichinae spiralis, 
because process was not properly ap- 
plied, the packer was guilty of com- 
mon-law negligence in not properly 
applying the process, and packer and 
retailer were guilty ‘of a breach of 
“implied warranty” of merchantable 
quality of the product and of violation 
of provisions’ of Agriculture and Mar- 
kets Law relating to adulteration of 
food, -which were ‘proximate cause” 
of trichinosis contracted by consumers 
of the product, and hence retailer was 
liable for damages resulting from the 
contracting of trichinosis and the pack- 
er was liable over to the retailer. Ag- 
riculture and Markets Law, §§ 199-a, 
200; Personal Property Law, § 96.— 
Catalanello v. Cudahy Packing Co., 27 
N.Y.S.2d 637. 

N.Y.Sup. Where pork product sold 
for consumption without cooking or 
processing is in fact unfit for human 
consumption, there is a breach of the 
“implied warranty” imposed by Per- 
sonal Property Law, and the seller is 
liable to the ‘purchaser for damages 
which follow as a proximate result of 
such breach.—Catalanello v, Cudahy 
Packing Co., 27 N.Y.S.2d 637. 


N.Y.City Ct. In order to have an im- 
plied warranty on the sale of a can 
of salmon, it was not necessary that 
the word “warranty” be used or that 
Seller intend to give warranty.—Singer 
vy. Zabelin, 24 N.Y.S.2d 962. 


Where proof showed that can of 
salmon was put up in state of Wash- 
ington by canner and that it reached 
ultimate consumers in New York in un- 
broken condition and evidence regard- 
ing care used at cannery in preparing 
salmon lacked probative force, ultimate 
consumers, father and daughter,’ in- 
jured by eating salmon bought from 
retailer, were entitled to damages from 
retailer for breach of implied warran- 
ty.—Singer v. Zabelin, 24 N.Y.S.2d 962. 

N.C. Where drug store sold barbe- 
cued beef sandwich to customer, and 
sandwich was wrapped up by one of 
clerks in store and taken out by cus- 
tomer, there was an impliéd warranty 
that Pees fit for human con- 
sumption.—Williams y. Elson, 10:°S.B.2 
668, 218 N.C, 157. t : 

Pa.Super. The seller of food is no 
liable for breach of implied Vanier 
solely because of harmful effect due to 
buyer’s individual idiosynerasy. 69 P, 
S. § 124—Barrett v. S. S. Kresge Co., 
19 A.2d 502, 144 Pa.Super. 516, 

Tex.Civ.App. A sale of sausage ere- 
ated an implied warranty between man- 
ufacturer and retailer that sausage was 
free from injurious substances and 
was fit for consumption, and such im- 
plied obligation inured to benefit of 
customers who purchased sausage from 
retailer._Jacohb BH. Deeker & Sons vy. 
Capps, 144 S.W.2d 404, error granted. 

Wash. Where articles of food are 
sold .for domestic use and immediate 
consumption, the law implies a warran- 
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ty that articles are 
and fit to be consumed, and if con- 
sumer is made sick through consump- 
tion of food, he has a right of action 
against the vendors thereof, either for 
breach of implied warranty or for neg- 
ligence, and in such action it is unnec- 
essary either to allege or prove scien- 
ter, and consumer’s right of recovery 
is not limited to an action against his 
own immediate vendor, but reaches re- 
tailer, wholesaler, producer, and all 
others who participate in sale and dis- 
tribution of deleterious articles.—Nel- 
son vy. West Coast Dairy Co., 105 P.2d 
76, 130 A.L.R. 606: 

§ 735 

Pa.Super. In enacting provision of 
the Sales Act relating to implied war- 
ranty of fitness, Legislature did not in- 
tend that seller of wearing apparel 
should obligate himself by implied war- 
ranty that merchandise offered for sale, 
although harmless to practically all 
the public, did not contain any sub- 
stance or ingredient that might in- 
juriously affect some individual buyer, 
who had a peculiar susceptibility un- 
known to the seller. 69 P.S. —_— 
Barrett v. S. S. Kresge Co., 19 A.2d 
502,,144 Pa.Super. 516. 

Where dermatitis which buyer suf- 
fered after wearing dress was: due to 
her ‘individual allergic nature, and dye 
in dress. would not have harmed a 
normal person, seller of dress was not 
liable to buyer under provision of Sales 
Act relating to implied warranty of fit- 
ness. 69 P.S. § 124.—Barrett v. S. S. 
Kresge Co., 19 A.2d 502, 144 Pa.Super. 


516. 
§ 743 

R.I. Under conditional sales contract 
providing that automobile sold was ac- 
cepted without: express or implied war- 
ranties unless written on contract at 
time of delivery but stating that title 
to property ineluding all parts and 
equipment at any time substituted or 
added shall remain. in seller or. as- 
signs until purchase price has: been 
fully paid, seller’s retention of title 
constituted a ‘warranty of title’ at 
time. contract was entered into and 
when automobile was delivered, and 
seller not having title to automobile 
when it was delivered, buyer. was en- 
titled to rescission of the contract and 
to recover the price paid. Gen.Laws 
1938, c.\459, § 13(1, 3)3 (¢464;°'§ (71) 
(d).—Yattaw v. Ormorato, 17 A.2d 430, 
132 A.L.R. 334. 

Where conditional sales contract for 
sale of automobile provided that prop- 
erty was accepted without express or 
implied warranties unless written in 
contract at time of delivery and that 
title to property. ineluding all parts 
and .equipments at any time substitut- 
ed or added shall remain, in seller or 
assigns until purchase price has been 
fully paid, and at time delivery was 
made title wags in a-third person, sell- 
er’s retention of title constituted a 
“warranty of title’ which was breached 
when seller not having title delivered 
automobile to buyer. Gen.Laws 1938, 
CASO SNS” USC S)is CHA O40) SETAC ie Cae 
Yattaw v. Onorato, 17 A.2d 430, 132 
A.L.R. 334, 

Tenn.App. Where one in possession 
of a chattel sells it as owner, the law 
implies a warranty of title by him. 
Code 1932, § 7206.—Gessler v. Winton, 
145 S.W.2d 789. 7 
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§ 

Fila, A warranty made in ‘sale of 
conveyor belt, ‘that belt would “earn 
its cost against the average of the last 
six belts used on this installation”, 
such average being shown by perform- 
ance record attached, and that ‘belt 
would earn its cost when credited 
with the average cost per ton of the 
last six belts, when operated under 
the “same” conditions, meant condi- 
tions under which former belts oper- 
ated and not those described in a data 
sheet attached to prior request for quo- 
tation, which was not. sufficiently de- 
scribed or referred to.—U. S. Rubber 
Products y. Clark, 200 So. 385. 

Ga.App. As regards liability of sell- 
er of suit for buyer’s injuries caused 
by poisonous dye and chemicals, -war- 
ranty of salesman that buyer would be 


Ae RR TO te 


etal) at 


sound, wholesome, — 
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Mass. A 


for breach of implied warranty. MI Op 
Ter.Ed,,' ¢c. 106, § 17(1).—Cavanagh ‘v. 
F. W. Woolworth Co., 32 N.H.2d 256, 
308 Mass. 428. 

The mere “popping” of rubber stop- 
per from bottle of sparkling water did 
not show that stopper was unable to 
withstand gas pressure up to a rea- 
sonable extent nor that stopper was 
not reasonably fit for particular pur- 
pose for which it was used, and hence 
seller of stopper was not liable for 
breach of implied warranty, to buyer 
injured by the stopper. G.L.,Ter.Wd., 


ec. 106, § 17(1).—Cavanagh vy. F. W. 
Woolworth Co., 32 N.H.2d 256, 308 
Mass. 423. 

Mo.App. Where warranty did not 


warrant that: printing press would not 
make an excessive noise in its opera- 
tion or that press would be of any par- 
ticular capacity, but warranty was lim- 
ited to replace allegedly defective parts 
which, upon return to seller for inspec- 
tion, seller determined were defective, 
the mere fact that press made excessive 
noise in its operation or that its ca- 
pacity was Jess than the rated capac- 
ity or the capacity of other presses 
sold by seller did not entitle buyer to 
recover. damages’ therefor.—Brandtjen 
& Kluge v. Hunter, 145 S.W.2d 1009. 


: § 757 i 
D.C.Cal. The purpose. of statute pro- 
viding that buyer accepting goods must 
give notice to seller of breach of war- 
ranty within reasonable time is to re- 
quire buyer seeking to fix liability on 
seller to give seller timely informa- 
tion of buyer’s intention to seek dam- 
ages. for breach of warranty. Civ.Code 
Cal. § 1769.—Silvera v. Broadway De- 
partment Store, 35 F.Supp. 625. 
A buyer of. hat giving notice to de 
partment store of discoloration of fore- 
head from hatband seven months after 
appearance of discoloration did, not 
give notice under statute within a “‘rea- 
sonable time,” and hence could | not 
maintain action against store for 
breach of warranty. Civ.Code Cal. 
1769.—Silvera v. Broadway Departmen 
Store, 35 F.Supp. 625. 
D.C.Cal. A hat buyer’s conversation 
with department store salesman, in 
which buyer exhibited discoloration of 
forehead and stated that discoloration 
was caused by hatband, and salesman 
stated that hathband would be replaced 
if buyer would bring hatband into 
store, was insufficient “notice” under 
statute to store of breach of promise or 
warranty. Civ.Code Cal. § 1769.—Sil- 
vera v. Broadway Department Store, 35 
F.Supp. 625. 
Mass. A. notice to sellers by buyer 
ahat sandpaper purchased was scratch- 
ing leather manufactured by buyer be- 
cause of lack of impliedly warranted 
uniformity. of abrasive qualities, was 
. not given within reasonable time in 
October after spring during which buy- 
er discovered such fact.—Nicholson v. 
American Hide & Leather Co., 30 N.B. 
2d 376, 307 Mass. 456. 


§ 758 

Pa.Com.P]. In a suit in assumpsit 
for gasoline tanks and other equipment 
sold and shipped in June, 1938, affi- 
davit of defense filed in May, 1939, 
while not denying the price agreed 
upon but stating that it was not a fair 
market price because the merchandise 
was not as warranted, would require 
expense and labor to make it fit for 
use, sets up new matter to effect that 
the tanks were defective in material 
and workmanship. and, when placed 
underground, did not operate properly 
and would have to be removed; but 
there is no averment of any _ specific 
item of defective material and work- 
manship, or that merchandise was in- 
spected upon arrival and notice of de- 


fects given to plaintiff in reasonable 
time, or of offer to return the goods or 
hold it subject to plaintiff's instruc- 
tions. Held, the real defense is that as 
the tanks and equipment were not as 
warranted, the case comes under the 
Sales Act, 69 P.S. § 1 et seq., and if no 
notice were given plaintiff in reasonable 
time as to defects in material or.work- 
manship until affidavit of defense was 
filed, defendant cannot claim the bene- 
fit of allegation of defective material 
or breach of warranty. The new mat- 
ter set up in the affidavit of defense 
will be stricken off, and defendant al- 
lowed to file amended averments as to 
new matter and counter-claim therefor. 
—Graver Tank & Manufacturing Co. v. 
Dushney, 41 Lack.Jur. 107. 

_Pa.Com.Pl, Notice of defects must be 
given the seller within reasonable space, 
and must be clear, affidavit designating 
time when defects were discovered and 
how notice of* defects was. given to 
Seller.—Arenberg-Plotkin Shoe Co. v. 
Goodman, 35 lLuz.J, Reg.Rep. 45 


§ 759 

Pa.Com.Pl, Notice of defects must 
be given the seller within reasonable 
Space, and must be clear, affidavit des- 
ienating time when defects were dis- 
covered and how notice of defects was 
given to seller.—Arenberg-Plotkin Shoe 
Co. y.. Goodman, 35 Luz.L.Reg.Rep. 45. 


§ 763 

C.C.A.Wis. Where on February 19, 
1937, buyer contracted to buy. rug dry- 
ing machine to be assembled and in- 
stalled as a complete unit in buyer’s 
plant under supervision of seller’s en- 
gineer, seller’s supervisor left buyer’s 
plant in September, 1937, without plac- 
ing the machine in operation, buyer 
agreed to wait tor another test in fol- 
lowing spring, in March, 1938, seller 
wrote that it was still considering 
what steps to take and in August, 
1938, conducted another test with un- 
satisfactory results after which buyer 
ordered the machine taken out and re- 
fused to accept it, there was no: ‘‘ac- 
ceptance”, and refusal to accept. was 
within a “reasonable time,” under Wis- 


consin law... St.Wis.1939, §$ 121.19, 
121.69(1) (c).—Hudson Rug. Refinish- 
ing & Cleaning Corporation v. Prime 


Mfg. Co., 115 F.2d 615. 

nder Wisconsin law, where contract 
gave seller reasonable opportunity to 
make changes in order to make rug 
drying machine produce satisfactory 
results, until seller had exhausted op- 
portunities or had refused to make fur- 
ther effort, there was no obligation up- 
on buyer to declare that it would not 
accept machine. St.Wis.1939, §§ 121.19, 
121.69(1) (c).—Hudson Rug Refinishing 
& Cleaning Corporation v. Prime Mfg. 
Co., 115 F.2d 615. 


Under Wisconsin law, where contract 
for sale of rug drying machine provid- 
ed that seller was to have reasonable 
opportunity to make changes in order 
to produce satisfactory results, until 
reasonable time for opportunity ~ to 
make all necessary changes had ex- 
pired, and not until then was buyer 
bound to elect whether it would receive 
the machine or return it. St.Wis.1939, 
§§ 121.19, 121.69(1) (c).—Hudson Rug 
Refinishing & Cleaning Corporation v. 
Prime Mfg. Co., 115 F.2d 615. 


§ 765 

Ga.App. Where contract for sale of 
machinery required buyer to give ma- 
chine fair trial for two days, and to 
give prompt notice of failure to work 
properly and to render friendly as- 
sistance to seller’s agent sent to fix 
machine, and required seller to refund 
purchase price if machine still failed 
to work properly and buyer promptly 
returned. machine and provided that 
retention of possession or continued 
use was an acceptance and_ satisfac- 
tion of warranty, buyer would not 
be let in to plead that machine was 
worthelss unless he had complied with 
conditions named in contract.—Wade 
y. Hinson, 13 S.H.2d 393. 

Where contract for sale of power 
unit for sawmill required buyer to 
give. unit a fair trial for two days, 
and to give prompt notice of failure 
to work properly and to render friend- 
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ly assistance to seller’s agent sent to 
fix machine, and ‘required seller to re- va 


fund purchase price if unit still failed — 
to work properly and buyer promptly | 
returned unit, and provided that re- 
tention of possession or continued use 
was an acceptance and satisfaction of 
warranty, buyer, not returning unit 
and using unit in sawing small-dimen- 
sional timber, could not avoid pay- — 
ment of unpaid balance of purchase 

price on ground of total failure of © 
consideration, in that unit was worth- 
less for service which seller repre- 
sented that unit would perform.— - 
Wade v. Hinson, ys SiE-2d) oven. nee 


Ky. Where contract for sale 0 
packing house machinery provided for 
90-day guaranty and return of claimed 


er notice from buyer, written provi- 
sion for return ‘of defective parts was 
“waived” and, if oral agreement was — 


Le 
breached by seller, buyer was entitled ‘i 


Butchers Supply Co. y, — 
Kentucky Packers, 147 S.W.2d 48, 285 
Ky. 104. : a et eon 

§ 774 ’ ea ae 

D.C.Mass. Where subcontractor of 
company constructing federal post of- 
fice bought a water heater by descrip-— 
tion from dealer in goods of deserip- 
tion ordered, dealer knew purposes for 
which heater was required, and ae 


té 


contractor relied on dealer’s skill and 
judgment in buying heater, there was 
an “implied warranty” that heater was __ 
reasonably fit to satisfy requirements 
of contract, but subcontractor who 
knew or should have known defects in __ 
heater and installed it could not re-— ne: 
cover damages from dealer. G.L.(Ter. 
Hid.) Mass. c. 106, §§ 17(1),.58(3); 40 
TCA 88 2704 tg oa. S.)( LOR. eae 
n ene. (0) rown-Wales Co. ii 
v. Leff, 36 F.Supp. 930. ae Ga 
Tex.Civ.App. Where tractor, pur- 
chased by county, began to fail in | 
proper performance of its work short- 
ly after purchase and broke down and _ 
was repaired several times during ere, 
period of several months, and county __ 
finally ceased any efforts to use if, 
county did not ‘waive’ defenses of 
breach of warranty and failure of con- _ 
sideration in action on county war- > 
rants, issued in part payment of pur-  _ 
chase price, by waiting over four 
years before formally repudiating con- 
tract, in absence of showing of coun- 
ty officers’ intention to relinquish 
right to assert such defenses.—De Witt  _ 
v., Kent County, 148 S.W.2d 213, error ‘- 
dismissed, judgment correct, y 
§ 789 


La.App. Where 


ee 


4 \ imperfect function- ~ 
ing of refrigerator counter was re- a 
sult of inherent defects therein and 
payments by buyer on purchase price 
after the defects had manifested them- 
selves were made immediately after 
seller had: attempted to remedy the 
defects and after buyer was assured 


- by seller’s agent that counter would 


operate satisfactorily thereafter, buyer 
was not barred by such payments from 
asking for a dissolution of the sale 
or a diminution in price.—Viking Re- 
frigerators v. een 198 So. 540. 


Mo.App. Under warranty limited to 
replace allegedly defective parts of 
machinery which, upon return to seller 
for inspection, seller determines are 
defective, if seller stands strictly on 
the terms of its warranty and in good 
faith determines that the parts are not 
in fact defective, the determination is 
conclusive on the buyer.—Brandtjen & 
Kluge v. Hunter, 145 S.W.2d 1009. 

Where there was substantial evidence 
that seller did not stand on its war- 
ranty to replace allegedly defective 
parts of printing press which, upon re- 
turn to seller for inspection, seller de- 
termined were defective, but undertook, 


Ay, t fue a 4 
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hf to satisfy dissatisfied buyer. by fur- 
ahi nishing parts to replace allegedly de- 
fective parts and installed them at buy- 
-er’s place of business, seller could not 
successfully invoke provision in war- 
‘ranty that its liability thereunder 
should cease if goods to which war- 
-ranty applied were altered or repaired 
contract existed, and was breached by 
outside seller’s factory.—Brandtjen & 
Kluge v. Hunter, 145 S.W.2d 1009. | 
ss The seller of printing presses by in- 
stalling new parts at buyer’s place of 
_ business in place of parts which buyer 
contended were defective “waived” the 
‘provision of special warranty that if 
alterations were made outside seller’s 
own factory, seller’s obligation should 
cease and the provision in the war- 
_yanty making seller the sole judge of 
_ whether the parts contended by buyer 
to be defective were in fact defective, 
even though seller in good faith after 
inspecting allegedly defective parts, de- 
termined that they were not defective. 
, —Brandtjen & Kluge v. Hunter, 145 S. 
; ~ W.2d 1009. pe yl 
Where seller of printing presses 
Bah would have performed its special war- 
-.ranty contained in contract of sale by 
merely furnishing to buyer new parts 
‘to be installed by buyer in place of 
allegedly defective parts, but seller 
made the alterations itself, seller there- 
by “waived” its right merely to furnish 
the new parts to. be installed by buyer. 
_—Brandtjen & Kluge v. Hunter, 145 
$.W.2d 1009. 


for breach of warranty should be to 
- require seller to replace defective parts. 
Personal Property Law, §§ 150, 152.— 
Lee vy. Industrial Laundry Mach. Co., 
(27 N.Y.8.2d 202, nen App.Div. .741. 
ea La.App. Where imperfect function- 
-. ing of refrigerator counter was caused 
~~~ by inherent defects which seller was 
unable to remedy, and denial of price 
reduction prayed for by buyer in an- 
-. swer to seller’s appeal from judgment 
_ denying recovery on note for purchase 
_ price would have been inequitable, if 
not unjust, price reduction would be 
granted on basis of buyer’s . uncon- 
_tradicted testimony respecting value of 
‘counter, with allowance made in ad- 
_---—s« judication for the cash paid thereon, 
- and trade-in value of old counter, Civ. 
4 - Code, art. 2541.—Viking Refrigerators 
- . -y. Winbarg, 198 So. 540. 
Tia ' Pa.Com.Pl. Sale of goods by sample, 
ry where buyer claims bulk does not cor- 
: respond with sample, or if any other 
breach of warranty, he must elect ei- 
ther to retain goods and defend action 
for the price by setting up his dam- 
ages, or rescind contract, and offer to 
. return goods.—Arenberg-Plotkin Shoe 
Co. vy. Goodman, 35 Luz.L.Reg.Rep. 45. 


Pa.Com.Pl, The defendants having 
alleged a breach of warranty would 
3 have been within their rights in seek- 
.ing recoupment against the balance 
iN due upon the purchase price.—Holland 
. Furnace Co. y. Davis, 7 Sch.Reg. 297. 
| Tex.Civ.App. In action on notes giv- 
en for purchase price of cattle, and to 
foreclose chattel mortgages, buyers of 
eattle could not rescind the sale on 
ground of breach of warranty because 
, of fact that cattle had diseases reduc- 
ing price available for their milk, and 
court properly restricted buyers’ relief 
to allowance of damages against bal- 
ance due on notes.—Dillard v. Clutter, 
145 S.W.2d 6382, error refused. 


a? § 801 

’ C.C.A.Wis. Under Wisconsin law 
where goods were consigned to buyer 
but were to be assembled and installed 
as a complete unit in buyer’s plant un- 
der supervision of seller’s engineer, and 
performance was to be demonstrated 
by seller who reserved right to make 
ehanges necessary to fulfill warranty, 
and where property was not put into 
deliverable or acceptable state and buy- 


_N.W. 510, 286 Wis. 83. 


er did not accept property, buyer had 
right to maintain an action against 
seller for damages as well as to refuse 
to accept the property and recover the 
purchase price, St.Wis.1939, §§ 121.19, 
121.69(1) (c).—Hudson Rug Refinish- 
ing & Cleaning Corporation vy. Prime 
Mfg: Co}; 115 F.2d 6155" ts ay We 
Pa.Com.Pl. The Act of May 19, 1915, 
P.L. 543, section 69, (69) P.S. § 314), 
provides remedies for a purchaser in 
the event of a breach of ‘warranty on 
the part of the seller.—Holland Furnace 
Co. v. Davis, 7 Sch.Reg. 297. 
Tex.Civ.App. Where Dropeny. pur- 
chased proves wholly unsuitable for 
the use or purpose to which seller 
knows that buyer intends to place it, 
or the property proves to be something 
other than what was purchased, it may 
be returned and the contract of pur- 
chase rescinded upon agreement of 
warranty, but if warranty goes, to de- 
gree of fitness or quality of the prop- 
erty and it proves inferior in quality, 
no rescission is allowed and the only 
remedy is for damages.—Dillard v. 
Clutter, 145 S.W.2d 632, error refused. 
Wis. Where there is a breach of 
warranty by a seller, buyer may, at his 
election, accept and keep the goods, 
and maintain an action against the 
seller for damages for breach of war- 
ranty. St.1939, § 121.69(1) (b).— 
Dunck Tank Works v. Sutherland, 294 


§ 803 , 

C.C.A.Dél. Where contract promises 
delivery by seller to buyer of specified 
goods at a definite time and place, 
payment and delivery are concurrent 
conditions, since both parties are bound 
to render performance at the same time 
and in such case neither party can 
maintain an action against the other 
without first making an offer of per- 
formance.—Vidal y. Transcontinental & 
Western Air, 120 F.2d 67. 


Mass. A letter, notifying restaura- 
teur that writer thereof had been re- 
tained by named persons in their 
claim for damages resulting. from res- 
taurateur’s negligence in serving food 
which was unfit for human consump- 
tion, and specifying the day, hour, 
and place when and where such food 
was eaten, which was approximately 
a week prior to date of letter, was 
a sufficient “notice of breach of war- 
ranty’’ required by:statute to be given 
to seller. G.L.(Ter.Hd.) c. 106, § 38. 
—Morin v. Stromberg, 34 N.H.2d 495, 
309 Mass. 146. i 

A breach of warranty may be the 
result of negligence, and ‘hence effect of 
a letter as notice of breach of war- 
ranty was not destroyed by reference 
therein to damages sustained by pa- 
trons of restaurant as a result of res- 
taurateur’s negligence in serving food 
which was unfit for human consump- 
tion. |, G.L.(Ter.Bd.)" .¢, (106). §.438:— 
Morin v. Stromberg, 34 N.H.2d 495, 309 
Mass. 146. ‘ 

A notice, which informed seller of 
buyers’ claim that there had been vio- 
lations of buyers’ legal rights which 
amounted to breaches of warranty and 
that buyers were informing seller of 
that fact, served the purpose for which 
the law requires notice of breach of 
warranty to be given and hence was 
a sufficient notice thereof. G.L.(Ter. 
Ed.) ec. 106, 38.—Morin v. Strom- 
berg, 34 N.H.2d 495, 309 Mass. 146. 

A letter, which was a sufficient-notice 
of breach of warranty, was not ren- 
dered ineffective as such, because so 
drawn that buyers could, consistently 
therewith, have sued for negligence 
rather than breach of warranty, nor 
because so framed as to’ serve addi- 
tional purpose of inaugurating pos- 
sible negotiations for a settlement. @G, 
L.(Ter.Ed.) -c. 106, § 38-Morin y. 
SE ae 34 N.W.2d 495, 309 Mass. 


§ 804 

Conn. Grocer could not avoid lia- 
bility for injuries allegedly sustained 
by customer by eating macaroni in- 
fested with weevils, which had been 
purchased from grocer, on ground that 
customer was of a nervous tempera- 
ment. Gen,.St.1930, § 4635(1).—Sapi- 
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ente v, Waltuch, 15 A.2d 
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~ Customer who allegedly sustained in-— 
juries by eating macaroni infested with 
weevils which had been purchased from 
defendant grocer, and who allegedly 
observed the weevils after having eaten 
a portion of the macaroni, 
guilty of contributory negligence so as 
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to preclude recovery from the grocer - - 


on ground of breach of warranty. Gen. 
St.1930, § 4635(1).—Sapiente v. Wal- 
tuch, 15 A.2d 417, 127 Conn. 224. 
La.App. Where dealer allowed buyer 
credit for full purchase price of the 
used automobile title to which failed 
on another used automobile, and buyer 
subsequently returned the other auto- 
mobile to dealer and sought to. recover 
amounts paid on theory that the other 
automobile’ was taken merely on trial, 
the transaction as to the first used 
automobile did not amount to a “‘com- 
promise’ but payment in full of 
amount claimed, and contentions which 
might have been based on the defective. 
title passed out of consideration.— 
Weinberger Sales Co. v. Truett, 2 So. 
2d 699. 4 
Tex.Civ.App.’ The fact that manufac- 
turer had complied with all federal 
government regulations with reference 
to manufacture, inspection and ship- 
ment did not absolve manufacturer . 
from liability. for breach of implied 
warranty that sausage was fit for con- 
sumption. 21 U.S.C.A. § 71.—Jacob E. 
Decker & Sons v. Capps, 144 S.W.2d 
404, error granted. : 


' § 80 

‘C.C.A.Cal. In action under California 
law against seller of hot water bag for 
injuries sustained by 14-day old baby 
when scalded by hot water’ leakiné* 
from bag, complaint which alleged that 
when seller sold and delivered bag to 
plaintiff’s father, seller represented to 
him that it was in safe condition and fit 
to. use for purposes aforesaid, and that 
plaintiff’s father believed such repre- 
sentations and relied thereon in pur- 
chasing the bag, was insufficient to 
authorize recovery on ground of breach 
of implied warranty, where there was 
no allegation that plaintiff’s father told 
seller of particular purpose for which 
bag was required. Civ.Code Cal. § 1735 
(1).—Sears, Roebuck & Co. vy. Marhen- 
ke, 121 F.2d 598. 

Conn. Complaint which alleged that © 
macaroni purchased by. customer from 
grocer was unfit for human consump- 
tion, in that if was wormy and in- — 
jurious to any one eating it, that cus: 
tomer ate some of it and as a result 
thereof became violenty ill, suffered 
gastronomic disturbances, became high- 
ly nervous, and suffered great pain and 
mental anguish, was sufficient to sup- 
port recovery for plaintiff. based on. 
breach of warranty. Gen.St.1930, § 
4635(1).—Sapiente v. Waltuch, 15 A.2d 
417, 127 Conn. 224. : . 

N.¥Y.App.Div. Where contract for 
lease of piling with option to purchase 
provided that lessee would inspect the 
materials promptly upon arrival and 
report any damage and that any ma- 
terials which ‘should prove to be de> 
fective should be replaced by lessor 
and that its liability in this regard was 
limited to such replacement only, the 
lessee could not maintain action on 
warranty of merchantable quality and - 
condition of the piling when delivered, 
in absence of allegation that any no- 
tice of damaged piling was given. to 
the lessor or that it failed to replace 
any such defective piling.—Hocken- 
smith Contracting Co. v. Carnegie-Illiz 
nois Steel Corporation, 25 N.Y.S.2d 636, 
261 App.Div. 349, reversing 22 N.Y. 
S.2d 280. j ye 


§ 814 ' 

Pa.Com.Pl. In a suit in assumpsit 
for gasoline tanks and other equipment 
sold and shipped in June, 1938, affi- 
davit of defense filed in May, 1939; 
while not denying the price agreed 
upon but stating that it was not a fair 
market price because the merchandise 
was not as warranted, would require 
expense and labor to make it fit for 
use, sets up new matter to effect that 
the tanks were defective in material 
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was not’ — 
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derground, did not operate properly 
and would have to be removed; — 


_ there is no averment of any_ specific 
item of defective material and work- 
-Manship, or that merchandise was in-- 


_ spected upon arrival and notice of de- 


m 


material or breach of warranty. 


fects given to plaintiff in reasonable 


time, or of offer to return the goods or 
hold it subject to plaintiffs instruc- 
tions. Held, the real defense is that as 
the tanks and equipment were not as 


warranted, the case comes under the 


Sales Act, 69 P.S. § 1 et seq.; and if 
no notice were given plaintiff in rea- 
sonable time as to defects in material 
or workmanship until affidavit of de- 
fense was filed, defendant cannot claim 
the benefit of allegation of eget 

e 
new matter set up in the affidavit of 
defense will be stricken off, and de- 
fendant allowed to file amended aver- 
ments as to new-matter and counter- 


claim therefor.—Graver Tank & Manu- 


a eae Co. v. Dushney, 41 Lack,Jur. 
Mo.App. In seller’s replevin suit to 
recover possession of printing presses, 
buyer’s counterelaim based on violation 
of warranty alleging that seller’s me- 
chanics and agents installed new gears 
and parts at buyer’s place of business 
was a sufficient allegation, in absence 
of a special demurrer or motion to 
make more definite and certain of sell- 
er’s “waiver” of provision in warranty 
stating that seller’s liability should 
cease if goods to which warranty ap- 
plied were altered or repaired outside 
seller’s factory.—Brandtjen & Kluge vy. 
Hunter, 145 S.W.2d 1009. 

Tex.Civ.App. Where sale of equip- 
ment was made orally and after sale 
was made purchase notes and chattel 
mortgage were executed but mortgage 
did not purport to be a bill of sale 
or a contract to sell, an action to re- 
eover on the notes, and to foreclose the 
mortgage was not an action on a writ- 
ten contract of sale, and answer alleg- 
ing that equipment was defective, that 
agent had orally represented that the 
property was new whereas it was used, 
and that the equipment was not suit- 
able for the purposes for which it was 
sold, was not subject to general demur- 
rer on theory that action was on writ- 
ten contract and that answer stated no 
defense because failing to set up fraud, 
accident dr mistake.—C. V. Hill & Co. 
v. Parker, 145 Race 330. 


§ 318 
Pa.Com.Pl. Detense of set-off, as a 
claim for damages because of dissat- 
isfied customers must be stated pre- 
cisely and in detail. Defendant in case 


of returned goods must give the amount 


and specify them clearly.—Arenberg- 
Plotkin Shoe Co. v. Goodman, 35 Luz. 
L.Reg.Rep. ° 45. 


‘8 823 
Mo.App. In seller’s replevin suit to 


‘recover possession of printing presses 


from, buyer which filed a counterclaim 
alleging violation of special warranty 
to replace allegedly defective parts 


_ which, upon return to seller for inspec- 


tion, seller determined were defective, 
trial court erred in trying the case on 
the theory that the special warranty 
had been converted into a general war- 
ranty by seller’s acts, where buyer 
pleaded no new contract of warranty, 
and there was no evidence showing the 
making of a new contract or any con- 
sideration for such a new contract, if 
it was made.—Brandtjen & Kluge v. 
Hunter, 145 S.W.2d 1009. 


§ 826 

C.C.A.Cal. Under California law, a 
buyer, in order to recover from seller 
for breach of implied warranty, must 
plead and prove that buyer informed 
seller of particular purpose for which 
goods were intended to be used, and 
that buyer relied upon seller’s skill or 
judgment. Civ.Code Cal. § 1735(1).— 
Sears, Roebuck & Co. v. Marhenke, 121 
F.2d 598. 


833 
Conn. In store owner’s action based 
on breach of warranty against bottler 
to recover for injuries suffered when 
bottle of ale exploded, “res ipsa loq- 


ip and, when placed un-. 


x 


uitur” doctrine did not apply, since the 
bottle was not under exclusive manage- 


ment and control of bottler.—Naumann 


v. Wehle Brewing Co. 15 A.2d 181, 
127 Conn. 44. 

In store owner’s action based on 
breach of warranty against bottler to 
recover for injuries suffered when bot- 
tle containing ale exploded in store, 
it was permissible to infer that there 
was a defect in the bottle, and a find- 
ing based on such inference was prop- 
er, where evidence tended to eliminate 
all other possible causes for explosion. 
Gen.St.1930, § 4635(1, 2), as amended, 
Gen.St.Supp.1939, § 1276e—Naumann vy. 
Wehle Brewing Co., 15 A.2d 181, 127 
Conn. 44 

Ill, To recover damages for breach 
of warranty of mascara by retail seller 
thereof, it was incumbent on buyer to 
prove such affirmation of fact concern- 
ing mascara by seller as naturally 
tended to induce buyer to purchase it 


‘and, buyer’s actual reliance on such 


affirmation. Smith-Hurd Stats. c¢ 
121%, 12.—Beckett v. F. W. Wool- 
worth Co., 34 N.E.2d 427, 376 Ill. 470, 


sor ing 28 N.H.2d 804, 306 IllApp. 


Mass. In action for price of sand- 
paper, where corporate buyer elected 
to rely on its cross-action to recover 
damages for injury to leather manufac- 
tured by it because of alleged breach of 
warranty of reasonably uniform abra- 
Sive qualities of sandpaper previously 


purchased from plaintiff and necessity | 


of paying more than price of paper 
subsequently ordered after refusing to 
accept it because of defective paper fur- 
nished under prior order, rather than 
on its answer in recoupment, burden 
was on buyer to show breach of war- 
ranty and damages arising therefrom, 
So as to be entitled to credit on pur- 
chase price.—Nicholson v. American 
Hide & Leather Co., 30 N.H.2d 376, 307 
Mass. 456. 


§ 834 
Wis. In action by seller to recover 
balance due on price of pressure tanks, 
wherein trustee in bankruptcy of buy- 
er filed a counterclaim for. breach of 
warranty, on ground that the tanks 
were only storage tanks, question con- 
cerning repairs of the tanks after they 
were installed in buyer’s brewery was 
immaterial, since buyer had no duty 
to request seller to make good breach 
of warranty before being entitled to 
damages, and a defect amounting to 
breach of warranty places on the seller 
the duty to remedy defect without con- 
stant requests by buyer.—Dunck Tank 
Works v. Sutherland, 294 N.W. 610, 
236 Wis. 83. 
§ 835 


Mo.App. Where parties to sale of 
blue grass seed, in their correspondence 
agreed that all the terms of the sales 
contract. had not been agreed upon 
until letter written by seller after the 
seller’s confirmation of sale, and buy- 
er’s petition in suit for alleged breach 
of warranty and its conduct of the 
trial proceeded on such theory, all of 


the telegrams and correspondence be- ' 


tween the parties, including printed 
matter on the seller’s letters, disclaim- 
ing warranty, were part of the sales 
contract,-and, the trial court erred in 
excluding such printed portions of the 
correspondence.—Belt Seed Co. eV. 
Mitchelhill Seed Co., 153 S.W.2d 106. 
§ 836 

S.D. In action for breach of war- 
ranty that roosters sold to buyer were 
healthy and free from disease, evidence 
that several months after the roosters 
were delivered buyer purchased a 
rooster from same flock from which 
roosters delivered to him were taken 
and had it examined by a veterinarian 
who pronounced that the rooster had 
then the disease of diphtheritic roup 
was admissible, where there was evi- 
dence that the disease could exist in 
chronic form.—Johnson v. Worthington 
Creamery & proguce C0 299 N.W. 69. 


Ala. In seller’s action against buyer 
for conversion of new automobile sold 
to buyer and automobile which buyer 
turned in on new automobile and 


‘against dealer to which buyer traded 
both automobiles, where defendants’ — 
special pleas pleaded breach of war-— 
ranty, deceit in sale of new automobile, 
set-off and recoupment, permitting wit- 
ness to testify regarding what it would 
cost to buy and install a new driver — 
shaft in the new automobile which 
evidence showed was defective and out — 
of line, was proper and refusal to 
exclude answer that it would cost $15 
was not reversible error.—Bentley v. 
Smith, 2 So.2d 107. ree j 
Mo.App. In purchaser’s action for 
breach of implied warranty of refrig- 
erated meat showcase, evidence of loss 
‘of profits, based on experiences in | 
other localities as to reasonable profits” 
of like kind of store or calculations — 
of volume of trade generally, wherein 
there are divergent influences affecting 
same, was inadmissible as too specu- 
lative—Finks y. Viking Refrigerators, 
147 S.W.2d 124. : bye 
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In action on note given Ae 
in payment for coal stokers, Wee aaa 
defendants filed a third-party complaint — 
against manufacturer and seller of 
stokers on ground of breach of express 
warranty, finding that agreement con- — 
taining warranty was not authorized — 
by manufacturer or seller, and was not — 
accepted by defendants was sustained — 
by the evidence.—U. S. v. Lux Laundry ~ 


Co. A138 FY 2d 8483, sigs 
C.C.A.Wis. In buyer’s action under 
Wisconsin law to recover purchase price _ 
paid and damages incurred as result — 
of misrepresentations or breach of wa Utes) 
ranty, evidence justified finding that 
sale covered property upon which speci 
fied work was to be done to put it into. 
deliverable or acceptable state, that the 
work was not done, and that buyer did _ 
not accept the property. St.Wis.1939, 
§§ 121.19, 121.69(1) (c)—Hudson Rug 
Refinishing & Cleaning Corporation vy. : 
Prime Mfg. ‘G€o,, 115" F.2d) 610) ee 
Ark. The rule that there is an im- 
plied warranty of fitness for human 
consumption and wholesomeness 


DY? 
owner of eating place to customer of 
food purchased therein for immediate 
consumption does not dispense with’ 
necessity of proof that food so sold is 
deleterious or unwholesome.—Frankes, 
Ine., v. Bennett, 146 S.W.2d 163. : 

The mere fact that a person eats 
food in restaurant, hotel or cafeteria 
and thereafter becomes ill is not of it- — 
self sufficient to establish liability on 
the owner, but proof must go further 
and show that some particular article 
of food consumed was in fact unwhole- — 
some and unfit for human consumption. _ 
Fe eee Inec., v. Bennett, 146 S.W.2d — 

Evidence warranted denial of recov- 
ery for illness sustained by patron aft- — . 
er eating sea scallops in cafeteria, on 
ground that patron failed to prove that — 
scallops were unwholesome and unfit | 
for human consumption,—Frankes, Inc., im 
v. Bennett, 146 S.W.2d 163. M i 

Conn. In ecustomer’s action, based on | 
alleged breach of warranty, for in- ~ 
juries sustained by eating macaroni ~ 
infested with weevils, which was pur-  — 
chased from grocer, facts which jury — 
might reasonably have found from evi- 
dence negatived grocer’s claim that 
customer did not rely on grocer’s skill 
or judgment, and that there was a con- 
tract to sell specified article under its 
trade-name. Gen.St.1930, § 4635(1, 4). 
—Sapiente v. Waltuch, 15 A.2d 417, 127 
Conn, 224, 

Conn. In customer’s action, based 
on alleged breach of warranty, for in- 
juries sustained by eating macaroni in- 
fested with weevils, which was pur- 
chased from grocer, jury was author- 
ized to believe testimony of the cus- 
tomer that she became violently ill 
after eating the macaroni and subse- 
quently observed the weevils, rather 
than testimony of customer’s physician 
that customer’s illness resulted from 
effect of sight of the weevils after she 
had eaten the macaroni.—Sapiente y. 
Waltuch, 15 A.2d 417, 127 Conn. 224. 

I.App. In action against retailer 
for breach of alleged express warranty 
that mascara sold under a trade-name 
in a sealed tube attached to a card, 
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which tube and card contained words 
“runproof-harmless”, was harmless, ev- 
idence sustained verdict for plaintiff on 
ground that there was an express war- 
ranty by retailer and that the mascara 
was poisonous and caused loss of sight 
in plaintiff’s eye—Beckett v. F. W. 
Woolworth Co., 28 N.H.2d 804, 306 Ill. 


Kan. Evidence that an automatic 
_ printing press would not register ac- 

curately was sufficient to show breach 
- of warranty, since the buyer was not 


bound to prove any particular defect 


in the press, or the cause of its failure 
to register accurately.—Brandtjen 
Ainge .y. Lucas, 109 P,2d 197, 153 Kan. 


In action by wife for personal 
injuries caused by foreign substance 
~ eontained in vinegar purchased from 
defendant store evidence that wife 
bought vinegar for use of family with 

money supplied by her husband for 
support of family authorized inference 
that wife in buying vinegar acted as 
- principal or as agent for her husband 
‘as: undisclosed principal so that con- 
_ tract existed between wife and store.— 
e “a v. First Nat. Stores, 29 N.H.2d 
Mass. In action for price of sand- 
_ paper, where there was no evidence that 
_ paper did not comply with implied war- 

ranty that it had abrasive qualities of 


- reasonable uniformity, trial judge did 


not err in finding for sellers, even if 
corporate buyer asserted in specifica- 


| _- tions of grounds for refusal to accept 


paper that breach of such warranty of 
sandpaper purchased by it under pre- 
vious order justified it in believing that 


_—s-«;paper received under subsequent order 


' 


it served to patrons of 


would not correspond with such war- 


' ranty.—Nicholson v. American Hide & 


- Leather Co., 30 N.H.2d 376, 307 Mass. 
456. 
Mass. 


Evidence warranted finding 


that there was an implied warranty 


of fitness for consumption of clams 
restaurant, that 


clams served to patrons were not fit 


to eat and that patrons were made ill 


thereby, G.L.(Ter.Ed.) ¢c. 106, § 17( 


1). 
—Morin vy. Stromberg, 34 N.H.2d 495. 


309 Mass. 146. 


__ Mass. On issue of store owner’s lia- 
bility for illness to customer by eating 
macaroni purchased in packages, cus- 
tomer must be held to have asked for 
and purchased ‘La Rosa” macaroni, 
where testimony. regarding purchase of 
such macaroni was not inconsistent. or 
contradictory.—Botti v. Venice Grocery 
Co., 35 N.H.2d 491, 309 Mass. 450. 
Mass. In action against store owner 
for customer’s illness caused by eating 
macaroni purchased in packages, cus- 
tomer did not fail to sustain burden of 
showing that macaroni was subjected 
to ordinary household cooking, where 
it did not appear that cooking was 
necessary unless it was to make mac- 
aroni palatable, and evidence showed 
that customer’s wife “cooked” the 
macaroni that was eaten, and inference 
would be drawn that wife knew how 
to cook it.—Botti v. Venice Grocery 
Co., 35 N.H.2d 491, 309 Mass. 450. 
Mich. A buyer could not recover 
from seller for any extra expense 
growing out of purchase and use of 
certain ordinary concrete form ply- 
wood, where record failed to show that 
there was any express or implied war- 
ranty with respect to the plywood, and 
buyer had had experience with ordi- 
nary plywood on the job before the 
particular orders were placed and knew 
what to expect from it—F. M. Sibley 
Lumber Co. v. Schultz, 297 N.W. 2438. 
Mo.App. Evidence that seller’s agent 
told purchaser that feed was a whole 
and complete feed, that hogs, such as 
owned by purchaser, when fed a whole 
and complete feed would each gain 1% 
to 2 pounds each day, that hogs sold 
by purchaser gained, while fed the 
feed, approximately a pound each day, 
warranted finding that there was a 
“warranty”, that warranty was not ful- 
filled, and that such failure resulted in 
injury to purchaser.—Ralston ‘Purina 
Co. vy. Swaithes, 142 S.W.2d 340. 
Mo.App. In seller’s action against 
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purchaser of hog feed for balance of — 
purchase price wherein purchaser coun- 
terclaimed for damages, evidence that 
hogs scoured after feed was fed to 
them warranted finding that hogs were 
damaged by feed.—Ralston Purina Co. 
vy. Swaithes, 142 S.W.2d 340. 

Mo.App. In seller’s replevin suit to 
recover possession of printing presses 
from buyer which filed a counterclaim 
alleging violation by seller of special 
warranty to replace allegedly defective 
parts which, upon return to seller for 
inspection, seller determined were de- 
fective, evidence was sufficient for jury 
to find that even though original parts 
were not defective one of the presses 
was rendered defective by the installa- 
tion of new parts by seller.—Brandtjen 
& Kluge v. Hunter, 145 S.W.2d 1009. 

Mont. One who alleged a purchase 
from retail seller of a douche or tube 
to be used for internal drainage pur- 
poses under a warranty that it was 
suitable for her desired use, and al- 
leged injury from breaking of the ap- 
pliance as result of defect, but who 
offered no, proof of an express war- 
ranty, was not entitled to recover, since 
no warranty could be implied. Rev. 
Codes 1935, §§ 7607, 7618, 7614, 7618.— 
Harrington vy. Montgomery Drug Co., 
111 P.2d 808. 

N.H. In action by buyer for breach 
of warranty that rebuilt stone-crushing 
equipment was in first-class condition, 
evidence supported subsidiary finding 
that plant was operated at first by. 
inexperienced persons.—Manchester 
Sand, Gravel & Cement Co, vy. Acme 
Road Machinery Co., 18 A.2d 188. 

N.Y.Sup. In buyer’s action for 
breach of warranty, arising out of pur- 
chase of furniture, wherein entire pur- 
chase price was sought to be recov- 
ered, proof which did not show differ- 
ence between value of goods as deliv- 
ered and as claimed to have been 
warranted and which showed buyer’s 
continued use of furniture did not sus- 
tain recovery either on theory of. re- 
scission or of breach of warranty.— 
Presti v. Lee Bros., 28 N.Y.S.2d 212. 

S.D. In buyer’s action for breach of 
warranty that hogs were long-term 
treated against cholera, evidence sup- 
ported finding that the hogs had been 
warranted as claimed by buyer.—Grom- 
mes v. Anderson, 297 N.W. 687. 

§.D. In buyer’s action for breach of 
warranty that hogs were long-term 
treated against cholera, evidence that 
sellers represented the hogs as coming 
from two certain farms when in fact, 
they did not come from such farms, 
that certificates of veterinarians which 
sellers furnished did not in fact cover 
hogs which sellers sold to buyer, and 
that hogs died from cholera within a 
very few days after they were received 
by buyer, established a “prima facie 
case’? which meant that evidence suf- 
ficient to justify but not to compel an 
inference. of liability had been pro- 
dueced—Grommes vy. Anderson, 297 N. 
W. 687. 

S.D. Where seller of roosters alleg- 
edly warranted them to be healthy and 
free from disease and owner of flock 
from which seller procured roosters 
testified that about a month after 
roosters were delivered his flock was 
suffering from a disease which he diag- 
nosed as a cold and the symptoms de- 
scribed were similar to those described 
by the veterinarians as being symptoms 
of diphtheritic roup from which buyer’s 
roosters died, jury was warranted in 
finding that roosters when delivered to 
the buyer were contaminated with 
diphtheritic roup.—Johnson y. Worth- 
ne toe Creamery & Produce Co., 299 N, 

Wis. In action by seller to recover 
balance due on purchase price of pres- 
sure tanks, wherein trustee in bank- 
ruptey of buyer filed a counterclaim 
for breach of warranty, on ground 
that the tanks were only storage tanks, 
evidence sustained trial court’s find- 
ings that the warranty was made by 
the seller and that the tanks failed 
to meet the requirements of that war- 
ranty.—Dunck Tank Works v. Suther- 
land, 294 N.W. 510, 236 Wis. 83. 
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Wis. In action by seller to recover 


balance due on purchase price of pres- 


sure tanks, wherein trustee in bank- 
ruptcy of buyer filed a counterclaim for 
breach of warranty, on ground that — 
the tanks were only storage tanks,’ evi- 
dence established that the tanks were 
retained and used by the buyer as_ 
storage tanks and that they were suit- 
able for that purpose.—Dunck Tank 
Works v. Sutherland, 294 N.W. 510, 
236 Wis. 83. ‘ ; 
 § 845 : 

Fla. Existence or nonexistence of a 
implied warranty of fitness for particu- 
lar purpose is question of fact, depend- 
ing upon whether the buyer relied upon 
his own judgment at the time of the 
purchase or relied on the skill or judg- 
ment of the seller.—Smith v. Burdine’s, 
Inc., 198'So. 223. c 

Where buyer requested of saleslady 
at cosmetic counter a good lipstick and 
saleslady not only selected a certain 
lipstick but recommended it for in- 
tended use, and lipstick was not sold 
by trade-name and was shown to have 
contained poisonous substance which 
allegedly injured health of buyer, 
whether buyer relied on judgment of 
saleslady and whether there was a 
breach of implied warranty of fitness, 
were for jury.—Smith y. Burdine’s, Inc., 
198 So. 223. 

JILApp. In action against retailer 
for breach of express warranty that 
mascara sold to plaintiff under:-a trade- 
name was “harmless,” whether there 
was an express warranty, and whether 
mascara was harmful and caused loss 
of sight in plaintiff's eye, was for jury 
under evidence of words “‘runproof- 
harmless” on card to which sealed tube 
was attached and of saleslady’s state- 
ment that tube said’ the mascara was 
harmless, and evidence that the mas- 
cara was poisonous and caused a “ser- 
piginous uleer” on _ plaintiff's eye. 
Smith-Hurd Stats. e«. 121%, § 15(4).— 
Beckett v. F. W. Woolworth Co., 
N.E.2d 804, 306 Ill App. 384, 
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C.C.A.Wis. In buyer’s action to re- 
cover purchase price paid and to re- 
cover damages incurred as result of 
misrepresentations or breach of warran- 
ty in contract for sale of rug drying 
machine, evidence regarding misrepre- 
sentation of fact inducing execution of 
purchase contract was_ sufficient for 
jury.—Hudson Rug Refinashing & 
Cleaning Corporation v. Prime Mfg. Co., 
115 F.2d 615. 


Ala. In action for breach of implied 
warranty in sale of chicken brooder 
which exploded, issues were for the 
jury under the evidence. Code Supp. 
1936, § 10466(15).—Ray v. Sears, Roe- 
buck & Co., 200 So. 608, 240 Ala. 614, 

Ga.App. In. suit to foreclose .as a 
mortgage a conditional sale contract 
for sale of mule, evidence authorized 
a finding that the buyers were in- 
duced to sign the contract by the rep- 
resentation that the mule was suitable 
for plowing and farm work, that the 
representation was false, and that the 
buyers were injured thereby, so as to 
render erroneous trial court’s direction 
of a verdict for sellers —Smith y. Da- 
vis, 13 S.E.2d 213. 

Mass. On issue of store owner’s lia- 
bility for customer’s illness caused by 
eating macaroni purchased. in pack- 
ages, .whether transaction necessarily 
involved a purchase of food to. be eaten, 
although nothing was said about pro- 
posed use of the macaroni, was for 
jury.—Botti v. Venice Grocery Co., 35 
N.H.2d 491, 309 Mass. 450. 

Mich. Where 5,000 square feet of 
ordinary concrete form plywood was 
used by buyer once and re-used sey- 
eral days later, buyer thereafter noti- 
fied seller that it was not getting good 
results, buyer’s superintendent knew 
that the material was ordinary ‘“ply- 
wood before it was used, and it ap- 
peared that seller. never handled or 
sold concrete form plywood before, 
buyer was entitled to no damages as 
a matter of law for breach of an ex- 
press or implied warranty with re- 
spect to that plywood.—k. M. Sibley 
Lumber Co. v. Schultz, 297 N.W. 243. 


mi 


ether b = 
plywood to be used as a liner for pan- 
els in constructing concrete forms on 
state hospital dormitories relied on 


the job and hence whether there was 
an implied warranty of fitness of ply- 
wood furnished was for the jury under 
the evidence. Comp.Laws 1929, § 9454. 
—KF. M. Sibley Lumber Co. v. Schultz, 
~ 297° NW, 248. 

Mo.App. In seller’s replevin suit to 
recover possession of ‘printing presses 
for which buyer had executed notes 
secured by a chattel mortgage, seller’s 
right to recover possession or to recover 
/on buyer’s counterclaim alleging viola- 
tion of warranty to replace allegedly 
defective parts which, upon return to 
seller for inspection, seller determined 
were defective, presented a jury case.— 
Brandtjen & Kluge v. Hunter, 145 S.W. 
2d 1009. j 

In seller’s replevin suit to recover 
possession of printing presses from 
buyer which filed a counterclaim al- 
leging violation by seller of special 
warranty to replace allegedly defective 
parts which, upon return to_ seller 
for inspection, seller determined were 
defective, whether parts were in fact 
defective as contended by buyer or 
whether, although not defective, seller 
voluntarily undertook to satisfy buyer 
by substituting new parts was for jury. 
—Brandtjen. & Kluge vy. Hunter, 145 
S.W.2d 1009. | 

Mo.App. In purchaser’s action for 
breach of implied warranty of refrig- 
erated meat showcase, evidence held 
sufficient to take to jury queStion of 
contractual relationship or privity of 
eontract between plaintiff and defend- 
ant.—Finks yv. Viking Refrigerators, 
147 S.W.2d 124. 

§ 847 


Iu. In action for breach of warranty 
of mascara, purchased by plaintiff from 
defendant retailer, evidence, that words 
“runproof” and ‘harmless’ appeared 
at bottom of small printed card, to 
which tube of mascara and brush were 
attached, and that saleswoman said 
after completion of sale that mascara 
was harmless, good, and. ‘supposed to 
be the best”, was insufficient to take 
case to jury, in absence of evidence 
that plaintiff was thereby induced. to 
purchase mascara or relied on such 
statements. Smith-Hurd Stats. « 
121%, § 12.—Beckett v. F. W. Wool- 
worth Co., 34 N.E.2d 427, 376 Ill. 470, 
eae 28 N.E.2d 804, 306 I1l.App. 


Iil.App. In buyers’ action against 
sellers of corn for damages from al- 
leged breach of representations and 
warranties that corn was good feed 
corn and was grown in a certain year 
and had a certain germination test, 
conflicting evidence of buyers and sell- 
ers as to whether such representations 
and warranties were made was_ for 
jury.—Vollbracht v. Renken, 32 N.H.2d 
646, 309 IllLApp. 435. 

Ill.App. In action for injuries sus- 
tained by plaintiff when a metal air 
pressure sprayer bought from defend- 
ant burst while plaintiff was using 
sprayer to apply liquid aluminum 
paint, whether defendant through its 
salesman sold sprayer under an oral 
express warranty that it was of su- 
perior quality, fit for the purpose in- 
tended, was for the jury.—Killey v. 
Brown Lynch Scott Co, 382 N.H.2d 
671, 309 LllApp. 432. 


§ 849 
' Fla. Where buyer requested of sales- 


lady at cosmetic counter a good lip-. 


stick and saleslady not only selected a 
eertain lipstick but recommended it for 
intended use, and lipstick was not sold 
by trade-name and was shown to have 
contained poisonous substance which 
allegedly injured health of buyer, 
whether buyer relied on judgment of 
saleslady and whether there was a 
breach of implied warranty of fitness 
were for jury.—Smith vy. Burdine’s, Inc., 
198 So. 223. i 
Ga.App.’'In.action on open account 
for gasoline sold, wherein buyer de- 
fended on ground of, and sought. re- 
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‘seller to furnish suitable material for 
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covery for, breach of warranty, wheth- 
er gasoline which was sold to buyer as 


high-test gasoline was in fact high-test — 


gasoline or was merely regular gaso- 
line colored differently than the other 
gasoline purchased by the buyer ;as reg- 
ular gasoline, was, for jury.—Davis y. 


Tank Car Service Stations, 15 S.H.2d 


829. 

Ill.App. In action against retailer 
for breach of express warranty that 
mascara sold to plaintiff under a 
trade-name was “harmless,” whether 
there was an express warranty, and 
whether mascara was harmful and 
caused loss of sight in plaintiff’s eye, 
was for jury under evidence of words 
“runproot-harmless’” on card to which 
sealed tube was attached and of sales- 
lady’s statement that tube said the 
mascara was harmless, and evidence 
that the mascara was poisonous and 
caused a “serpiginous ulcer” on plain- 
tiff’s eye. Smith-Hurd Stats. c. 121%, 
§ 15(4).—Beckett v. FF, W. Woolworth 
Co., 28 N.H.2d 804, 306 Ill.App, 384. 

Mass. In action against store owner 
for customer’s illness caused by eating 
macaroni purchased in packages, 
whether it was the unwholesome condi- 
tion of macaroni that caused illness 
was for jury.—Botti v. Venice Grocery 
Co., 35 N.H.2d 491, 309 Mass. 450. 

Whether macaroni purchased in pack- 
ages in store was not of ‘‘merchantable 
quality” so as to render store owner 
liable for customer’s illness caused by 
eating the macaroni, under statute pro- 
viding that where goods are bought by 
description from seller who deals in 
such goods there is implied warranty 
that they shall be of merchantable 
quality, was for jury. G.L.(Ter.Hd.) ec. 
106, § 17(2).—Botti v. Venice Grocery 
Co., 35 N.H.2d 491, 309 Mass. 450. 

Miss. Whether purchaser of mule 
which was sold under assurance that 
it was a “good working mule’ was 
entitled to damages for breach of war- 
ranty because mule could not be in- 
duced to work was for jury.—Boehm 
Paes 1 So.2d 508, 190 Miss. 


N.J.Sup. Whether food store breached 
implied warranty of fitness of sealed 


ean of pineapple juice, so as to enti-: 


tle parents of child which was made 
ill by drinking juice which was dele- 
terious, to recover expenses incurred 
in curing the child, was for jury un- 
der proper instruction. N.J.S.A. 46 :30- 
21.—Stave v. Giant Food Arcade, 16 A. 
2d 460, 125 N.J.L. 512. 

N.Y.Sup. Where defendant did not 
offer evidence showing a breach of war- 
ranty with respect to merchandise 
which was subject of counterclaim, and 
no expert testimony was offered to 
support the claim of breach of war- 
ranty, denial of motion to dismiss 
counterclaim was error.—Krasnow vy. 
Williamsburg Knitting Mills, 28 N.Y. 
S.2d 854. | 


N.C. Where drug store sold barbe- 
cued beef sandwich to customer, and 
sandwich was wrapped up by one of 
clerks in store and taken out by cus- 
tomer, finding of glass in sandwich was 
evidence of breach of warranty that 
sandwich was fit for human consump- 
tion, and presented an issue for the 
jury.—Williams v. Elson, 10 S.E.2d 
668, 218 N.C. 157. 

Ohio App. Verdict was properly in- 
structed for defendant in action for 
balance of contract price of an air-cool- 
ing system which plaintiff undertook 
to install in a theater under a con- 
tract with defendant where plaintiff’s 
evidence established that cooling sys- 
tem as installed did not produce result 
warranted by plaintiff in contract.— 
Rudolph Wurlitzer Co. v. Strand En- 
terprises, 32 N.H.2d 62, 

S.D. In action against seller for 
breach of warranty that roosters sold 
to buyer were healthy and free from 
disease, whether roosters were diseased 
at time they were delivered to the 
buyer was for jury where evidence was 
conflicting.—Johnson v. Worthington 
Creamery & Produce Co., 299 N.W. 69. 

Tex.Civ.App. In action by consumers 
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against manufacturer for injuries from 
eating contaminated sausage, whether 
Sausage became contaminated while in 
hands of manufacturer, prior to sale 
to retailer, was for the jury, notwith- 
standing manufacturer’s evidence. that 
it used the latest methods in its plants, 
to prevent contamination.—Jacob HB. — 
Decker & Sons y. Capps, 144 S.W.2d 
404, error granted. Pe aioe 
foreclose — 


Tex.Civ.App. In action to 
chattel mortgage notes given in part 
payment for laundry equipment, evi- 
dence that equipment utterly failed* in 
performance under contract conditions ~ 
raised fact question for jury as to 
breach of implied warranty that equip- 
ment was reasonably adapted for serv- — 
ice it was manufactured to perform — 
and, buyer’s consequent right of rescis- 
sion.—Morrison vy. Morehead Mfg. Co., 
148 S.W.2d 917. : 


§ 850 : 
C.C.A.Wis. In buyer’s action, under ~ 
Wisconsin law, to recover purchase 
price paid and damages incurred as re- 
sult of misrepresentations or-breach of 


warranty, credibility of controverted 


evidence regarding whether buyer re-- ¥ 
fused to accept goods was for the jury. — 
St.Wis.1939, §§ 121.19, pee ere (ec) — 


and sellers promised to make an ad- ~ 
justment, jury in suit by sellers to — 
foreclose the contract as a mortgage, 
were authorized to find that sellers — 
waived written notice of defects and — 
the provision of the contract that re- 
tention of the mule for 30 days would 
constitute acceptance and be deemed ~ 
to be a conclusive admission as to the Ke 
truth of all representations.—Smith -v. — 
Davis, 13 S.H.2d 213. ‘Ore foe 
; i 8 851 ata : 
Ga.App. In seller’s suit to recover 
price of commercial fertilizer with de-- 
fense that fertilizer was unfit for use 
intended, charge that measure of dam- — 
ages for breach of warranty in sale of — 
personalty is difference between con- 
tract price and actual value of goods 
at time and place of delivery was an — 
incorrect statement of the Taw as ap- 
plicable to the. case.—Griffin v. Taylor, 
16 S.E.2d_ 186. sien 
Mich. Failure to instruct jury that 
if buyer, made known to seller the pur-- 
pose for which it desired concrete form 
plywood and it appeared that buyer — 
relied on seller’s judgment, there was — 
an implied warranty of fitness of ply- 
wood furnished that if material was — 
inherently defective, resulting in loss — 
to buyer, buyer could recover from 
seller amount of damages actually sus-. 
tained, and that fact that seller was 
not the manufacturer would in no way 
relieve seller, was prejudicial error. — 
Comp.Laws 1929, § 9454.—F. M. Sibley 
Lumber Co. v. Schultz, 297 N.W. 243. — 
N.C. Where there was no evidence 
that roof coating was applied as direct- 
ed in special warranty or that buyer — 
applied to seller for additional like 
material to keep roof in leak proof con- — 
dition as required by warranty, charge 
that if roof coating was generally good 
for roofing purposes, that it was not 
suitable and fit to be used on the par- 
ticular roof of the building of the buyer 
would not enable the buyer to escape 
liability for purchase price was proper. 
—Primrose Petroleum Co. y. Allen, 14 
S.E.2d 402, 219° N.C. 461. 


§ 852 

§.D. In buyer’s action against seller 
of roosters for breach of warranty that 
roosters were healthy and free from 
disease, finding that roosters were 
diseased at time they were delivered 
to the buyer was not irreconcilable 
with evidence that buyer sold. as 
healthy birds, capons with which the 
roosters were housed, since fact that 
capons failed to contract disease in a 
virulent form was not determinative 


(§ 855 


of whether disease was communicated 
_. to buyer’s flock by roosters purchased 
. from defendant.—Johnson vy. Worthing- 
+ en Creamery & Produce Co., 299 N.W. 
. its § 855 

'Conn. The measure of damages for 
breach of warranty in sale of macaroni 
was not merely the difference between 


i 


- yalue, where there was proof of spe- 
~ cial damage. Gen.St.1930, § 4635(1)— 
 §Sapiente v. Waltuch, 15 A.2d 417, 127 
* Conn, 224, 
Mo.App. A purchaser using refrig- 
erated meat showcase purchased for 
specific purpose of keeping meats prop- 
erly cooled, after discovering its unfit- 
ness for such purpose, is precluded 
from recovering special damages from 
seller for loss of profits and spoilage 
from and after such discovery.—Finks 


_ vy. Viking Refrigerators, 147 S.W.2d 


ce helt yh Tae 


i eae ‘§ 857 

“Mo.App. Where defendant executed 
- notes secured by chattel mortgage for 
_ purchase price of printing presses and 
paid to plaintiff a large part of pur- 
\ _ chase price, and defendant did not seek 
to rescind contract of sale but sought 
- only to recover damages for violation 
of warranty on a counterclaim inter- 
posed in plaintiff's replevin suit, cor- 
 yect measure of defendant’s damages 
_ was ‘the difference between value of 
presses at time of sale and what would 
have been their value had they been as 
 _warranted, and it would be an injustice 
to defendant to permit plaintiff to re- 
‘over possession by first paying amount 


of damages thus ascertained.—Brandtjen 
_ & Kluge v. Hunter, 145 S.W.2d 1009. 
In seller’s replevin suit to recover 
possession of printing presses from 
. buyer which filed a counterclaim charg- 
-- ing violation of special warranty to re- 
place allegedly defective parts which, 


seller determined were defective, buy- 
DA Rer's damages under its counterclaim 
were to be limited to the difference, if 
: any, between the sum of $2,000, which 
counterclaim alleged would have been 
the value of the allegedly defective 
+N press if it had been free of defects, 
and the value of press in its defective 
 eondition.—Brandtjen & Kluge v. Hun- 
ter, 145 S.W.2d 1009. 
- Wis. In action by seller to recover 
balance due on price of pressure tanks, 
wherein trustee in bankruptcy of buy- 
er filed’ a counterclaim for breach of 
; - warranty, on ground that tanks were 
only storage tanks, wherein no spe- 
cial damages were pleaded or shown 
to have resulted, 
_ merely that the tanks had less value as 
_, Storage tanks than they had as pres- 
_' sure tanks, correct measure of damages 
was difference between the contract 
price and the actual value of tanks at 
time of delivery. St.1939, § 121.69(1) 
 (b) (7).—Dunck Tank Works y. Suth- 
-erland, 294 N.W. 510, 236 Wis. 88. 
Where seller failed to deliver pres- 
sure tanks to buyer in accordance with 
warranty, but merely delivered tanks 
good as storage tanks, and buyer re- 
tained the tanks and used them for 
storage, there was an “acceptance” of 
the tanks by the buyer as delivered, 
and the buyer was obligated to pay 
the reasonable value of the tanks.— 
Dunck Tank Works yv. Sutherland, 294 
N.W. 510, 236 Wis. 83. 


§ 859 

C.C.A.Wis. Where buyer was justi- 
fied in refusing to accept rug drying 
machine, award of damages for amount 
expended by buyer for freight, material, 
and labor in installation and alteration 
of and testing the machine, and in al- 
tering buyer’s building to accommodate 
the installation was justified under 
Wisconsin law, regardless of whether 
the damages were considered as result- 
ing from breach of warranty or from 
fraud inducing execution of contract, 
since the damages allowed were only 
those which directly and naturally re- 
sulted from the breach, St.Wis.1939, §§ 
121.69(6), 121.70.—Hudson Rug Refin- 
ishing & Cleaning Corporation y. Prime 
Mfg. Co., 115 F.2d 615, 


the cost of the macaroni and its actual © 


upon return to seller for inspection, 


and ‘it was shown’ 


\ 


SALES. 


. Ga.App. ] 
of fertilizer, with defense that fertilizer 
was worthless, court did not err in ex- 
cluding testimony offered by grower to 
show expenses incurred by him in 
producing certain crops with alleged 
worthless fertilizer purchased of seller 
and to show value of such crops, since 
net loss sustained by grower on Crops, 
under which worthless fertilizer is 
used is not recoverable by grower from 
seller as damages.—Griffin v. Taylor, 16 
$.H.2d 186. - 


§ 866 

Conn. An award of $100 to customer 
for injuries allegedly caused by breach 
of warranty in sale of food to the cus- 
tomer was not excessive where evidence 
established that the customer, as result 
of eating the food, vomited repeatedly, 
was made nervous and apprehensive, 
was treated eight times by physician, 
and was required to discontinue nurs- 
ing her baby. Gen.St.1930, § 4635(1). 
—Sapiente v. Waltuch, 15 A.2d 417, 127 
Conn. 224 

Miss. $750 was excessive by $375 
for plaintiff who allegedly swallowed a 
roach in beverage manufactured by de- 
fendant, where there was no substan- 
tial loss from inability to work and 
damages suffered were chiefly those re- 
sultant from emotional reaction of 
plaintiff, who vomited and suffered 
nausea for some time.—Hattiesburg Co- 
ca, Cola Bottling Co. v. Cawley, 2 So. 
2d 1438. 

N.Y.CityCt. In an action for breach 
of warranty, the usual rule of damages 
in a breach of contract action does not 
apply, but plaintiff may recover for 
all personal injuries, sustained by him 
as result of the breach just as if the 
action were in negligence.—Schlick v. 


New York Dugan Bros., 22 N.Y.S.2d 
238, 175 Mise. 182. 
§ 869 
Fla. Judgment for damages from 


failure of warranty as to variety and 
quality of certain bean seed would be 
affirmed on writ of error.—Phillips v. 
Beamer, 198 So. 695. 
§ 872 

Cal.App. Where lessee agreed to 
Open and equip on leased premises a 
liquor and drug sundries store, and to 
conduct it for a period not to exceed 
sixty days, and lessor agreed to pur- 
chase fixtures and equipment and stock 
in trade, and lessee thereafter per- 
formed his obligation, but lessor re- 
fused to purchase the stock in trade 
and fixtures and equipment, lessee 
properly instituted action to recover 
purchase price of fixtures and equip- 
ment, and was not required to bring 
an action for damages. Civ.Code, §§ 
1784; 3302.—Union Liquors y. Finkel & 


Lasarow, 113 P.2d 19. | 
§ 879 . 
D.C.La. Under Louisiana statute con- 


cerning an oil laborer’s lien on mova- 
bles, laborer’s lien is subordinate to a 
vendor’s lien on movables if laborer is 
on notice that purchase price of equip- 
ment which laborer used in his work 
was totally or partly unpaid or if 
laborer went on the job knowing of 
existing lien. Act La. No. 145 of 1934, 
§ 2—In re Lent, 34 F.Supp. 700. 

Under Louisiana statute concerning 
an oil laborer’s lien on movables, it was 
intended to protect an unpaid vendor 
of such movables. Act La. No. 145 of 
1934, § 2.—In re Lent, 34 F.Supp. 700. 

The Louisiana constitutional provi- 
sion that privileges on moyable prop- 
erty shall exist without registration 
refers only to the existence and not to 
the rank of vendor’s liens. Const.La. 
1921, art. 19, § 19.—In re Lent, 34 F. 
Supp. 700. 


8 884 

Conn. In customer’s action, based on 
alleged breach of warranty, for in- 
juries sustained by eating macaroni in- 
fested with weevils, which was pur- 
chased from grocer, jury was authorized 
to find that notice of claim of breach 
of warranty which was given to grocer 
slightly more than three weeks after 
injury was sustained was given within 
“reasonable time’ as ae by stat- 
ute. Gen.St.1930, § 4669.—Sapiente v. 
Waltuch, 15 A.2d 417, 127 Conn, 224, 


§ 860 ns De Aa Ne 
In seller’s action for price 


Paes Ven ae ck OOD ae Ate tent ais Oe eo 
C.C.A.N.C.. Where contractor pur- — 
chasing creosoted piling and lumber for | 


use in construction of part of highway | 


bridge formed corporation and _ trans- 
ferred all assets and rights of his con- 
tracting business to the corporation 
which assumed al] liabilities, the as- 
signment without notice to the seller, 
did not preclude recovery for seller's . 
breach of contract since notwithstand- 
ing the corporation’s assumption of 
liabilities under the contract, the con- 
tractor remained personally obligated 
to pay for the goods which, without no- 
tice of assignment, the seller delivered , 
to the corporation and seller was pro- 
tected by bond given by the contractor. 
—Gulf States Creosoting Co. v. Loving, 
120. F.2d,195. 

Where contractor purchasing creo- 
soted piling and lumber for use in con- 
struction of part of highway bridge 
organized a corporation .and_ trans- 
ferred to it all assets and rights of his 
contracting business, without knowl- 
edge of seller, the assignment of the 
contract and joining of both the con- 
tractor individually and the corpora- 
tion as parties laintiff in action 
against seller for breach of contracts 
and rendition of joint judgment in 
their favor did not harm the seller.— 
Gulf States’ Creosoting Co. v. Loving, 
120 F.2d 195. 

Contracts for sale and purchase of 
merchandise, not involving a personal 
element or a relation of personal con- 
fidence, are assignable by either party. 
—Gulf States Creosoting Co. vy. Loving, 
120 F.2d 195. : 


§ 916 
Fla. In seller’s replevin action to re- 
cover garment bag machinery which 
was constructed for buyer and sold on 


“approval, and which was not acceptable 


to buyer, expenditures made by buyer 
in attempting to improve the machin- 
ery were so interwoven with the ef- 
forts of the seller for the same purpose | 
that buyer’s claim for such expendi- 
tures could be litigated by way of re- 
coupment in replevin action. Acts 
1931, c. 14823.—Jacksonville Paper Co. 
ea ceo & Winchester Mfg. Co., 2 So. 


§ 930 y 
Ga.App. Before a buyer who has re- 

fused to take and pay for goods pur- 
chased will be liable for the difference 
between the contract price of the goods 
and the price on resale by the seller, 
he must be notified of the seller’s in- 
tention to resell the goods. Code 1933, 
§ 96-113.—Tybee Amusement Co. vy. 
Acorn Refining Co., 10 S.H.2a 224. 

§ 936 

C,C.A.Puerto Rico, Where buyer was 

justified in refusing to accept rice, 
which was inferior to rice ordered and 
rice was sold to buyer at public auc- 
tion, the rice was the property of the 
buyer and proceeds of sale were prop- 
erly ordered paid to the seller but sell- 
er was not entitled to deficiency judg- 
ment against buyer.—B. Fernandez & 
Hnos., 8S. En C., v. Rickert Rice Mills, 
119 F.2d $09. 

§ 946 


Mass. Sellers may recover purchase 
price on account annexed for goods 
bargained and _ sold after title has 
passed and nothing remains to be done 
except to pay price, in absence of evi- 
dence of breach of implied warranty of 
goods sold, even if breach of such war- 
ranty of like goods previously pur- 
chased justified buyer in believing that 
goods subsequently ordered would not 
correspond with warranty.—Nicholson 
v. American Hide & Leather Co., 30 N. 
H.2d 376, 307 Mass. 456. 

§ 954 

C.C.A.Del. Where contract promises 
delivery by seller to buyer of specified 
goods at a definite time and place, 
payment and delivery are concurrent 
conditions, since both parties are 
bound to render performance at the 
same time and in such case neither 
party can maintain an action against 
the other without first making an of- 
fer of performance.—Vidal v. Transcon- 
tinental & Western Air, 120 F.2d 67. 

§ 960 

Cal.App. Where 


lessee agreed to 


8” 
chase Biers 


equipment and all stock in trade, and 


lessee thereafter equipped store and 
operated it until lessor refused to re- 
ceive an inventory of stock or to dis- 
cuss matter of purchase further, after 
which lessee removed stock from store, 
castes right to recover for fixtures 
an 
on ground that it failed to operate 
store for full sixty days, since con- 
tract did not require lessee to do so.— 
Union Liquors v. Finkel & Lasarow, 
113 P.2da 19. 

Where lessee agreed to open and 


equip on leased premises a liquor and 


grag sundries store, and to conduct 
it for a period not to exceed sixty 
days, and lessor agreed to buy stock 
in trade and fixtures and ‘equipment, 
and after lessee had .equipped store 
and conducted business for some time, 
lessor informed lessee that it could do 
what it wanted with stock and lessee 
disposed of the entire stock, lessee’s 
right to recover for fixtures and equip- 
ment could not be defeated on ground 
that contract did not give lessee the 
Rien to remove stock in trade.—Union 
patmors vy. Finkel & Lasarow, 113 P.2d 

N.Y.App.Div. Where individual signed 
notes as comaker in consideration of 
payee’s promise to deliver goods to 
corporate comaker, such individual co- 
maker may plead in defense to action 
on the notes a breach of payee’s prom- 
ise as constituting a failure of con- 
sideration for notes.—Pennsylvania 
Rubber Co. v. Miller, 23 N.Y.S.2d 613, 
260 App.Div. 485. 

Pa.Com.Pl. Plaintiff brought suit to 
recover a balance due on a trade ac- 
ceptance arising out of the purchase 
of flour. Defendant contended that be- 
cause the purchase was under a con- 
tract which provided that should any 
processing taxes included in the price 
be rebated, then such rebate should be 
deducted from the purchase price set 
up in the contract. The tax in ques- 
tion was imposed under the Agricul- 
tural Adjustment Act, 7 U.S.C.A. §§ 
601-620, which approximately one year 
after the sale of the flour, was declared 
unconstitutional. Held, that plaintiff 
was entitled to recover as the contract 
did not provide that plaintiff was to re- 
fund taxes imposed should the Act un- 
der which they were imposed be subse- 
quently declared  unconstitutional.— 
Sheridan Flouring Mills y. Uniontown 
Baking Co., 3 Fay.L.J. 274. 

Tex.Civ.App. In suit on notes for 
purchase price of combine, defendant, 
testifying that combine had some value, 
could not, in absence of agreement, re- 
turn the machine and thereby absolve 
himself from liability on notes solely 
on theory that notes were given with- 
out. consideration.—Chastain v. Gilbert, 
145 S.W.2d 938. 


§ 964 

Tex.Civ-App. If machinery is sold 
for a particular purpose and it will 
not perform any of its functions, the 
buyer may set up total failure of “con- 
sideration” as defense to the sgeller’s 
suit for the purchase price, but if it 
only performs them badly, the remedy 
is to recover for a partial failure of 
consideration, showing clearly the ex 
tent of such failure—Allison Ranch 
Co. v. Angelo Auto Electric, 145 S.W. 
2d 645, error dismissed. 


8 968 

N.J.Sup. In action for goods sold 
and delivered, defendant’s claim for 
eredit for automobile tire tubes pur- 
chased from plaintiff which allegedly 
were returned because they were not 
satisfactory was proper item for set-off 
in favor of the defendant.—Schwartz 
& Nagle v. Central Brewing Co., 17 A. 
2d 166, 125 N.J.L. 565. 

In action for goods sold and deliy- 
ered, claims in favor of defendant, re- 
sulting from alleged fact that automo- 
bile tires belonging to the defendant 
were sent to the plaintiff for retread- 
ing and were not returned, involved 


equipment could not be defeated. 


alleged “conversion” of the defendant's. 
tires and were not proper items of set- 


off in favor of defendant.—Schwartz & - 
Nagle v. Central Brewing Co., 17 A.2d 


166, 125 N.J.L. 565. 

In district court action on contract 
for goods sold and delivered, a coun- 
terclaim or set-off based on a tort may 
not be set up.—Schwartz & Nagle v. 
Central Brewing Co., 17 A.2d 166, 125 
N.J.L. 565. 

Pa.Com.Pl. Where defendant has re- 
turned goods to plaintiff, he can at 
most set off against the claim of plain- 
tiff the amount, he paid, but not this 
much if there is no motion to permit. 
In above, ae under § 20, Practice 
Act, 12 P.S. § 471, is not whether coun- 
terclaim is clear enough to entitle de- 
fendant without amendment to proceed 
to trial, but whether it shows as a mat- 
ter of law that defendamt is not entitled 
to recover. Any doubt should be re- 
solved against entering summary judg- 
ment, such power being intended only 
for clear cases.—U, S. Rubber Products 
v. Roth, 34 Luz.L.Reg.Rep. 340. 

Tex.Civ.App. In action on account 
for reasonable price of engine-héad al- 
leged_ to have been furnished defend- 
ant, defendant’s claims for damages as 
result of collapse of engine manufactur- 
ed by plaintiff and for refusal of plain- 
tiff to furnish defendant a cylinder for 
an engine until account upon which 
present suit was brought was paid, 
which claims involved engines other 
than one for which plaintiff was seek- 
ing to recover reasonable price, could 
not be pleaded as counterclaims or set- 
offs over plaintiff's objection, since 
plaintiff's claim was on a contract, 
while defendant’s claims sounded in 
tort. Vernon’s Ann.Civ.St. art. 2017.— 
Chisos Mining Co. v. Chicago Pneu- 
matic Tool Co., 142 S.W.2d 549, error 
dismissed, judgment correct. 


977 ‘ 

Okl. A petition which alleged sale 
and delivery of certain goods, wares, 
and merchandise to defendant and pay- 
ment by defendant of a part of pur- 
chase price and its neglect and failure 
to pay balance of such purchase price, 
and that defendant was justly indebted 
to plaintiff for balance unpaid, was 
sufficient to state a cause of action.— 
Town of Watonga v. Crane Co., 114 P. 
2d 941. : 

Pa.Com.P1. Where statement of 
claim sets forth that defendant owes 
on book account, and on a series of 
checks, defendant to plaintiff, but aver- 
ring that plaintiff at defendant’s re- 
quest sold and delivered merchandise, 
of amounts, kinds, and for prices fully 
set forth, such statement not vague, nor 
does it include two causes of action, 
especially where checks covered items 
embraced in book account, to apply on 
such indebtedness, and indicated some 
recognition of defendant’s obligation.— 
General Shoe Corporation v. Schectman, 
35 Luz.L.Reg.Rep. 75. 

Pa.Com.Pl. When a defendant in an 
action for goods sold and delivered al- 
leges as his defense that the goods are 
defective, it is necessary that he set 
forth in his affidavit of defense in a 
specific manner the nature of the al- 
leged defects.—Chalfont Hosiery Milis 
y. Guzinsky, 7 Sch.Reg. 158. 

Tex.Civ.App. In suit to . recover 
amount due for oil sold and delivered 
to pipe line company, petition was 
sufficient to sustain judgment for 
plaintiff.—Fisher County Pipe Line Co. 
ee & McSweeney Co., 143 S.W. 


§ 979 

Mont. In action against father and 
son for purchase price of goods deliv- 
ered to son, complaint, alleging that 
plaintiff sold goods to father and son 
and not suggesting liability of father 
as a guarantor, was sufficient to ap- 
prise father that plaintiff was relying 
upon father’s original promise to pay 
for goods.—McCay v. Butler, 114 P.2d 
617, 


980 
Pa.Com.Pl. ne statement of claim 
in an action to recover the purchase 
price of a furnace is insufficient if it 
identifies the furnace only by a brand 


hain Co. v. T. W. 
* 296 N.W. 106, 237 Wis. 383. 


, Leh - , 4 


Vig eer ap ip bals Sau\ 20 A Mi 
Saat son > SDDS a 
name descriptive of several sizes of 
euare aay v. Tuccelli,.40 D. & C. 
The statement of claim in an action 
to recover the cost of installing a fur- 
nace complete with pipes and registers, 
in accordance with an oral contract of — 
sale, should specifically describe the — 
Pipes and registers contracted for— — 
Hall v. Tuccelli, 40 D. &)C, 533, 


981 ee eee 
‘Pa.Com.Pl. An averment that work © 
called for in a contract was fully com- © 
pleted “in strict accordance with the ~ 
oral contract both as to materials and ~— 
workmanship” is a mere conclusion of — 
law: the facts upon which such con- ~ 
clusion is based should be_ pleaded.— 
Hall v. Tuccelli, 40 D. & C, 533. : 


86 ivuere 
Pa.Com.Pl. Defense set forth in af: 
fidavit, in suit for typewriters, unsuc-— 
cessful adjustments and unsatisfactory _ 
condition of machines, but “without 
specifying defects or averring offer tO. fe 
return, affidavit obviously insufficient. — 
—Underwood Elliott Fisher v. Bloomer, — 
84 Luz.L.Reg.Ren. 367. fy ae 
§ 988 


y ae 
Ga.App. In action on note given as ; 
part payment for automobile, answer 
alleging that there had been a rescis- — 
sion by agreement of the contract. fore 
the sale of the automobile, was good — 
as against general demurrer.—Dobson 
v. Monk, 11 S.B.2d 70. { janes 
; § 991 pea 
Ga.App. In seller’s action for bal- 
ance of purchase price of used truck, 
an answer alleging that buyer pur 4 
chased truck in reliance upon repre. 
sentations of seller’s authorized agent — 
respecting condition of truck and that — 
it was reasonably suited for hauling ~ 
logs to  buyer’s sawmill, that truck, — 
when purchased, had certain latent de= ia 
fects which could not haye been dis- 
covered by buyer, and of which he was — 
ignorant, was sufficient to allege fraud 
in procurement of contract of sale, es- 
pecially where it did not appear that — 
uyer waived alleged:fraud by making _ 
a payment on purchase price after dis- _ 
covering defects in truck. Code, §§ 20- — 
502, 96-201—Kimbrough y. Adams, 16 
S.H.2d 96. a 


§ 996 eect: 

Wis. In action for purchase price of — 
merchandise sold and. delivered, de- 
fendant could incorporate, in his coun- ~ 
terclaim for breach of contract in- ~— 


s 
. 


Bt 
a 


volved, a claim, for fraud whereby con- | 
allegedly was 
Chain C . Meiklejohn, Inc., st 


t 


tract induced.—Morse _ 


§ 998 é 
Although defendant’s testi- 
mony that she had paid entire pur- 
chase price due on refrigerator, and re- | 
ceipt showing payment of note executed 
for purchase price which plaintiff had — 
negotiated to a third party, if unex- 
plained, would be sufficient to establish _ 
plea of payment, plaintiff had right to 
offer any evidence which might be | 
available to it tending to disprove de- — 
fendant’s evidence, and it was unnec- 
essary that plaintiff allege in its plead- — 
ings any fact concerning advances it — 
made to third party to whom note had 
been negotiated for the account of de- — 
fendant.—Oak Appliance Co. v. Clay- 
ton, 1 So.2d 157. ; 


In action by seller against buyer to 
recover balance of purchase price of 
refrigerator, seller, under its allegation 
that there was a balance due on pur- 
chase price, was entitled to show that 
it negotiated note evidencing buyer’s 
indebtedness for balance of purchase 
price to a third person with recourse, 
and that it was thereafter required 
to make advances to the third party 
for buyer’s account which had effect 
of reducing buyer’s liability on note, 
and that buyer had never reimbursed 
seller for such advances. Civ.Code, art. 
1762.—\Oak Appliance Co. vy. Clayton, 
1:80.24..157, 

Tex.Civ.App. A buyer of warranted 
machinery may recover for partial fail- 
ure of consideration by reason of de- 
fects or deficiencies under a plea of to- 
tal failure of consideration, provided 
the extent of the partial failure is 


§ 999 


clearly shown—Allison Ranch’ Co. v. 
Angelo Auto Electric, 145 S.W.2d 645. 
Error dismissed. 


Ohio App. To recover on’ petition 
seeking recovery of balance of contract 
price of an air-cooling system which 
plaintiff undertook to install in a thea- 
ter under a contract with defendant, 
plaintiff was bound to allege and prove 

_ substantial performance of contract.— 
Rudolph Wurlitzer Co. v. Strand En- 
terprises, 32 N.B.2d #2. 

§ 1004 

‘Ga.App. In seller’s action to recover 
balance of purchase price of a used 
truck where buyer alleged that contract 
of sale’ was procured by seller’s fraud, 
burden was on buyer to show fraud in 
seller inducing making of contract, and 

to show restoration of truck to seller 


on discovery of fraud and: after at- 


tempts of seller to remedy defects had 
failed, but there was no burden on buy- 


er to show that he did not waive fraud. 


Adams, 16 S.H.2d 96. 
- Tenn.App. In suit to collect balance 
allegedly due on a contract for sale 


Code, §§ 20-502, 96-201.—Kimbrough vy. 


and delivery of mixed concrete, burden 


“was on, defendants to establish that 


terial Co. v. Dunn, 151 S.W.2d 174. 


; § 1010 
- _Ind.App. In action to recover in- 
_ debtedness allegedly due under contract 
for purchase of farm equipment and to 
foreclose chattel mortgage securing 
mote evidencing part of the indebted- 


-- ness, evidence sustained judgment in 


yp! 


tis C 
| La,App. 


i 


a 


hin 


fs) 


customer at a discount, and hence fur- 
niture seller could not recover from 
customer the full retail price of fur- 
niture sold notwithstanding customer 
dealt directly with furniture seller, and 
said nothing about discount. _Civ.Code, 


- art. 1890.—Kusin. v. Miller, 199 So. 457. 
Tua. App. 


; In seller’s action to recover 
price of roofing material purchased by 
unconditional written order, where 
buyer defended on ground that he 
made verbal agreement with salesman 
that buyer. could cancel order by giv- 
ing notice before material was shipped, 


—American Asbestos Products Co. 
' Perrone, 200 So. 651. 
 ~N.Y.App.Div. In action for balance 

due on an alleged account stated for 

goods sold and delivered wherein de- 
fendants pleaded a counterclaim or set- 
off for goods sold and delivered, where 

‘the evidence produced in support of 

counterclaim or set-off was neither clear 

nor satisfactory, jury had right to re- 
ject. such evidence.—American Oil Co. 
vy. Coughlin, 24 N.Y.S.2d 731, 261 App. 

Div. 852. 

N.Y.App.Div. In action for goods 
gold and delivered, evidence was insuf- 
ficient to sustain judgment for plaintiff. 
-—Abbey Sales Co. v. Johnson, 28 N.Y. 
$.2d 299, 262 App.Div. 864. 

Ohio App. In action to recover price 
or value of machines which were not 
embraced within terms of written con- 
tract which specifically enumerated ar- 
ticles sold, verdict was properly direct- 
ed for defendant, where evidence raised 
no inference that parties intended to 
consummate a sale by delivering such 
machines, and failed to show reason- 
able value of the machines when they 

_were delivered.—Spayd Bros. vy. Black- 

Clawson Co., 31 N.E.2d 487. 

§ 1011 

Tenn.App. In suit to recover bal- 
ance allegedly due on a contract for 
sale and delivery of mixed concrete, 
dray tickets or receipts which were 
signed by defendants were “prima 
facie evidence” of the amount of con- 
erete delivered by complainant and 
received by defendants, but were not 


Vv. 


and that he had given notice by letter. 
_. which seller allegedly did not receive, 
evidence sustained judgment for seller. 


en vee is eee ee ae 
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conclusive and could be shown to be 

erroneous.—Knoxville Sangravel Mate- 
rial Co. v. Dunn,'151 S.W.2d 174. |. 

In ‘suit to collect balance allegedly 
due on contract for sale and delivery 
of mixed concrete used by defendants 
in construction of addition to build- 
ing, evidence justified denial of re- 
covery on ground that dray tickets or 
receipts which’ were signed by defend- 
ants, and which showed that complain- 
ant had delivered the amount of yard- 
age contended by complainant, were 
incorrect and that only amount of 
yardage as contended by defendant 
was in fact delivered—Knoxville San- 
gravel Material Co. vi Dunn, 151 S.W.2d 


174, 
§ 1012 

Cal.App. In action for balance due 
for goods, wares, and merchandise sold 
and delivered, record justified trial 
judge’s conclusion that no definite ar- 
rangement for credit had ever been 
reached between the parties.—BDagle Oil 
Sor ke Co. v. Prentice, 114 P.2d 


§ 1015 

Ga.App. In action by fertilizer com- 

pany on a written dealer contract for 
sum allegedly due for fertilizer pur- 
chased by defendant from’ company, 
wherein defendant denied that he had 
received proper credits under the con- 
tract, the amount due under the con- 
tract was for the jury under the evi- 
dence.—Reliance Fertilizer Co. v. Perry, 
11: S.H.2a 708. 
‘Mo.App. In action on notes for pur- 
chase price of amusement device, in- 
troduction of notes in evidence made 
out a prima facie case for seller and 
direction of ‘verdict for plaintiff upon 
the notes was proper where defend- 
ant’s sole defense had failed as a mat- 
ter of law.—Wright v. Dodson, 147 S, 
W.2d 180. ! 

In action on notes given in payment 
of amusement device, where there was 
no controversy concerning amount due 
after defendant’s sole defense had 
failed as .a matter of law, court had 
power to direct verdict for total 
amount due plaintiff including interest 
where notes sued on called for inter- 
est at a stated rate from specified time, 
so that ascertainment of amount of 
interest due was a matter) of mathe- 
matical computation.—Wright vy.’ Dod- 


Mo.App. In. suit to ‘recover. for 
petroleum products sold and delivered 
and for taxes and penalties on gasoline 
where seller testified that uncle stated 
that his nephew wanted to open up a 
station, that the. petroleum | products 
sold were charged to the uncle, and 
that uncle promised to pay, tax, ques- 
tion regarding uncle’s. liability was 
for jury, so that. giving instruction 
that if nephew bought and promised to 
pay for the petroleum products and to 
pay the tax jury would find for seller 
against the nephew but that jury 
must find for the uncle was error as 
to the nephew _as well as to the uncle, 
-—Spickard v. Wyatt, 147 S.W.2d 672. 

Pa.Com.Pl. Where on a suit to recoy- 
er the contract. price of cattle sold and 
delivered and for which it was alleged 
payment was not received the only evi- 
dence offered at the trial was that of 
plaintifi’s books of original entry. A 
nonsuit was entered which the court re- 
fused to take off—Jacob vy. Bleiberg’s 
Ex’rs, 23 West. 77. 

Tex.Civ.App. In suit to recover on 
notes and foreclose chattel mortgage on 
& combine, in payment for which notes 
were given by defendant, where there 
was no evidence to support issue of 
want of consideration for notes and 
mortgage and defendant testified that 
combine had some value, trial court 
should have granted plaintiffs’ motion 
for instructed verdict.—Chastain y.. Gil- 
bert, 145 S.W.2d 938. 

§ 1016 

Mass. In action for price of gsand- 

aper, trial court did not err in grant- 
ng plaintiff's requested instruction 
that defendant, not having examined 
any of such paper, was not justified in 
refusing to accept it on assumption 
that it was defective, nor in denying 
defendant’s requested instruction that 


‘son, 147, S.W.2d 180. 


request contained reference to particu- 


feky woe 
defendant was justified in ‘reft i 
accept delivery because. some of sa 
‘paper received from plaintiff under pre-— 
vious order did not correspond with 
such order, especially where defendant’s 


lar warranty which judge found was 
not made.—Nicholson v. American Hide 
een Co., 30 N.E.2d 376, 307 Mass. 


; § 1017 — ; 

Ga.App. In seller’s suit for price of 
commercial fertilizer with defense that 
fertilizer was unfit for use intended, it 
was not error to charge the law re- 
specting partial failure of considera- 
tion, as against buyer’s contention that 
instruction was inapplicable, in that 
there was no contention or evidence 
tending to show partial failure of con- 
sideration, but that buyer contended 
that there was total failure of consid- 
eration as respects some of fertilizer. 
Griffin 'v. Taylor, 16 S.H.2d 186. 

Neb.’ Where, in seller’s action for 
balance allegedly due for rock alleged- 
ly shipped f. 0. b. a considerable dis- 
tance to buyer, there was evidence 
from which jury might have found that 
contract called for rock of ‘a specific 
quality, instruction that, if jury found 
that agreement was for shipment f. 0. 
b. then, in absence of other agreement 
for inspection, at place other: than point 
of loading, buyer was presumed to 
have accepted shipments at point of 
loading, and that, if buyer made no in- 
spection at that point seller would not 
be liable for any loss suffered by buy- 
er due to refusal of engineers to ac- 
cept rock at place of unloading, was 
erroneous, since, if jury believed buy- 
er’s evidence, buyer would have had 
right of inspection at point of unload- 
ing. Comp.St.1929, § 69-419, rule 5; 
$§ 69-446, 69-447.—Olsen v. McMaken 
& Pentzien, 297 N.W. 830. , 

§ 1018 aM 

Tex.Civ.App. In action for price of 
hats and caps shipped by seller to buy- 
er, jury’s finding in response to: spe- 
cial issue that shipments complied with 
order did not conflict with another 
finding that a part of the shipment sub- 
stantially complied with the order, 
since if all of the goods complied with 
the order then a part of them also com- 
plied with the order.—Silberstein v. 
Radio Cap’ Co., 153 S.W.2d 279. 

In action for price of hats and caps 
shipped to buyer pursuant to order, 
where sole. disputed issue’ was wheth- 
er merchandise complied with the order, 
and jury in response to special issue 
found ‘that entire shipment complied 
with order, and in response to subse- 
quent special issue found that part of 
shipment substantially complied with 
order,’ and that buyer offered to take 
goods which complied with order and 
pay market value therefor and return 
the remainder to the seller, findings in 
response to subsequent special issue 
were merely evidentiary of an ultimate 
fact and no judgment could be ren- 
dered upon them in the absence of a 
special issue as to the amount or value 
of such goods.—Silberstein v. Radio 
Cap Co., 153. S.W.2d 279. 

In action for price of hats and caps 
shipped to buyer pursuant to order, 
jury’s answer to special issues in sub- 
stance that buyer offered to accept 
goods which complied with order and 
to return goods which did not so com- 
ply, and that he and saleslady dis- 
cussed matter with seller, and that buy- 
er offered to display to seller the goods 
which did not comply with order, did 
not show that the jury intended to find 
for buyer, since issues related to evi- 
dentiary matters and not to ultimate 
issue of whether goods shipped com- 
plied with order, and in consequence no 
judgment could have been rendered on 
findings.—Silberstein v. Radio Cap Co, 
153 S.W.2d 279. 

§ 1019 

Tex.Civ.App. In action for balance 
due on sale price of sewing machines, 
defendant’s pleading, alleging that ma- 
chines not sold by defendant at retail 
belonged to plaintiff, tendering’ such 
machines to plaintiff . with ‘contract 
price of machines sold by defendant, 
and praying defendant’s discharge, was 


uth 
gz Byeany ) 
sold Toachines, ‘wi 


in 
yn titre t co) et posses- 
sion. “of such machines.—New 
a Mach. Co. v. Withrow, 143 S.W. 


8 1020 

Cal.App. Where contract to deliver 
property and render services has been 
performed, and purchaser fails to com- 
ply with the terms of the contract, 
contract price is the measure of dam- 
age as it accurately represents the ven- 
dor’s loss.—Union Liquors v. Finkel & 
Lasarow, 113 P.2d 19. 

Ky. In seller’s’ action to recover 
price of packing house machinery sold 
to buyer who filed set-off alleging that 
machinery purchased at prior time was 
defective, any finding in favor of buy- 
er on jits set-off should have been 
eredited with amount due seller who 
was entitled to judgment for the 
amount: claimed in its petition.—Cin- 
cinnati_ Butchers Supply Co. v. Ken- 
ae Packers, 147 S.W.2d 48, 285 Ky. 
1 


§ 1022 

C.C.A.Pa. Where contract for sale of 
machines was performable in Pennsyl- 
vania over a period of four months and 
entire first month went by without 
performance, tender of performance or 
indication of willingness of perform- 
ance by the buyer, there was . oe 
stantial breach of contract” niges 
buyer.—In re Oscar Nebel Co., 117 F. og 
326. 

Under Pennsylvania law, where there 
was_a substantial breach of contract by 
buyer of machines, seller was justified 
in refusing to go further with the 
contract and to make a claim for dam- 
ape -—In re Oscar Nebel Co., 117 F.2d 


§ 1024 

C.C.A.Del. Where contract promises 
delivery by seller to buyer of specified 
goods at a definite time and place, pay- 
ment and delivery are concurrent con- 
ditions, since both parties are bound 
to render performance at the same time 
and in such case neither party can 
maintain an action against the other 
without first making an offer of per- 
formance.—Vidal v. 
Western Air, 120 F.2d 67. 


1027 : 
Ala. In action for breach of de- 
pendent covenant or agreement by re- 
fusal to receive and pay for crossties 
purchased from plaintiff, counts of com- 
piaint substantially following statutory 
orm for complaints on dependent cov- 
enants, or agreements held sufficient as 
declaring on contract which was ex- 
ecuted on plaintift’s part and executory 
on defendant’s part. Code 1923, § 9531, 
form 9.—Gulf States Creosoting Co, v. 
Jones, 1 So.2d 379. 


§ 1035 i 

N.Y. In action by sellers for breach 
of buyer’s obligation to take and pay 
for goods, the sellers must supply evi- 
dence of the difference between the con- 
tract price and the market price or of 
other facts which would justify use of 
a different measure of loss. Personal 
Property Law, § 145, subd. 3.— 
Haughey vy. Belmont Quadrangle Drill- 
ing Bose ae 29 N.H.2d 649, 284 N. 
Y/13'6, 130 A.L.R. 1331, reversing 10 
Ni¥.S.2d 245, 256 App. Div. 1008, re- 
argument denied 12 N.Y.S.2d 769, 257 
App.Diy. 884, 


§ 1036 

Ala. In action for breach of contract 
by refusal to receive and pay for cross- 
ties purchased from plaintiff, testimony 
as to character, number, and weight of 
ties remaining in stacks at place of 
plaintiff's delivery thereof two years 
after defendant rejected them as not 
conforming to contract ‘specifications 
and insufficient in number to constitute 
minimum carload, was admissible as 
relevant to issues, though of little 
weight.—_Gulf States Creosoting Co. v. 
Jones, 1 So.2d 379. 

Cal.App. In seller’s action for buy- 
er’s breach of contract for sale of flour, 
whether seller had all the undelivered 


Home ~ 


Transcontinental & 


a? in Bist ‘possession on date of 


breach and thus could have delivered 
‘the flour was immaterial where evi- 


dence indicated that buyers had not 
furnished shipping instructions as re- 
quired by contract, and seller could 
have secured the necessary flour with- 
in time limited by the contract. —Rice 
v. Schmid, 108 P.2d 68. 
§ 1037 
Cal.App. In action for buyer’s 
breach of contract to purchase entire 
growing crop of oranges, part of 
which buyer refused to accept because 
market price had broken, evidence 
supported judgment allowing recov- 
ery of difference between contract price 
of pran ges which buyer refused to ac- 
cept and price realized by seller, who, 
to mitigate damages, sold oranges 
through Bet a exchange.—Tillis v. 
Western Fruit Growers, 113 P.2d 267. 
Ga.App. In action for breach of con- 
tract to buy particular kind of oats at 
$1.50 per bushel delivered in the fall 
of 1932, where breach of the contract 
was admitted but buyer’s evidence re- 
lated to the price of oats generally, 
and did not purport to show market 
price of particular. kind of oats either 
at time of attempted cancellation or 
at time when shipment was to be 
made, seller’s uncontradicted evidence 
that market price of the particular oats 
was 50 cents per bushel at time de- 
livery was to be made, demanded ver- 
dict in his favor.—L. P. Gunson & Co. 
v. Garrett, 14 S.H.2da 578. 
VG 10338 
Va. Where seller resold peanuts aft- 
er giving buyer who failed to give 
shipping instructions for ‘the peanuts 
written notice and notice by telephone 
conversation of intention to resell, 
whether the parties by their actions 
“waived’’ requirement of strict ecompli- 
ance with rules of peanut association 
which were made a part of the sales 
contract and which required  tele- 
graphic notice to buyer of proposed re- 
sale was for jury.—John H. Maelin 
oa aun Co. v. Pretlow & Co., 11 S.E. 


. § 1039 f 

Ala. In action for breach of contract 
by refusal to receive and pay for cross- 
ties purchased from plaintiff, conflict- 
ing evidence as to whether ties deliv- 
ered by plaintiff conformed to contract 
specifications and were sufficient in 
number to constitute minimum carload 
warranted trial court’s charge to find 
verdict for plaintiff if jury was rea- 
sonably satisfied from all evidence that 
plaintiff cut or manufactured minimum 
earload of ties of contract specifica- 
tions.—Gulf States *Creosoting Co. v. 
Jones, 1 So.2d 879. 

In action for breach of contract by 
refusal to receive and pay for crossties 
purchased from plaintiff, defendant’s 
requested charge to jury that measure 
of damages was difference between 
price quoted by defendant to plaintiff 
and price for which plaintiff could have 
sold ties within reasonable time after 
defendant refused to take them was 
properly refused as not correctly stat- 
ing rule for admeasurement of dam- 
ages.—Gulf States Creosoting Co. v. 
Jones, 1 So.2d 379. 


§ 1040 

Cal.App. In action for breach of con- 
tract to purchase grade A milk pro- 
duced by plaintiffs, trial judge’s find- 
ings that plaintiffs were able, willing 
and ready to deliver milk according to 
terms of agreement, that they duly per- 
formed all conditions thereof to be per- 
formed by them, and that all denials 
of defendant’s answer to complaint 
were untrue, held sufficient on ques- 
tion whether plaintiffs’ milk was of 
quality required by contract.—O’Hare 
vy. Peacock Dairies, 110 P.2d 90. 


§ 10 

C.C.A.Mo. Seller which unsuccess- 
fully attempted to resell scrap iron 
after buyers’ breach of contract for 
purchase thereof was not barred under 
“election of remedies” doctrine from 
proving as measure of damages in ac- 
tion against buyers the difference be- 
tween the contract price and the mar- 
ket value of the iron, a resale being 
but one method of determining market 
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price.—Sonken-Galamba iGatpaahiaie 


ore Iron & Steel, Co., 119- “Fi2d 4 
D.C.Ky. Where buyer of goods 


breaches his contract of purchase by 
refusing to accept and pay for goods, 
seller is entitled to damages in amount — 
of difference between contract ‘price: 
and the then current market price. — 
Ky.St. § 2651b-64.—In re’ Independent — u 
Distillers of Kentucky, 34 F.Supp.. 708. 
Cal.App. The statutory measure oth). 
damages for buyer’s refusal to accept 
goods is the difference between con- 
tract price and market price on the | 
date of breach. Civ. Code, ee. 1784(3). = a 
Rice v. Schmid, 108 P.2d "eh Tag 
Cal.App. Where buyer ee “fruit crop — . 
refuses to accept crop and pay there-— : 
for, seller may sue for breach of con- — 
tract and recover difference - -between ayy 
price agreed to be paid by buyer un- 
der contract and price realized from 
sale of fruit in open market at ue 
rent rates.—Tillis v. Western” Fruit — 
Growers, 113 PB.2d 267. Mate 
| Ga.App. Where buyer refuses to ‘take 
and pay for goods purchased, and sell- 
er resells the goods, the seller is not 
entitled to recover from the buyer ex- — 
penses incurred in making the resale _ 
such as freight, storage, and commi: 
sion paid to agent in making resa 
Code 19338, § 96-113.—Tybee Amuse- 
ment Co, v. Acorn Refining Co., 10 SE. 
2a 224. i 
Mo.App. Where a portion of gobs, 
which had been sold and delivered, 
were returned to the seller, the seller — 
could refuse to accept the goods and 
sue for the full purchase price, accept { 
the goods at the invoice price and so 
credit the buyer’s account, or sell the a 
goods for defendant’s account at. the 
best price obtainable and sue for the 
difference between the proceeds of. such | 
sale and the invoice price of the goods. — 
—Breslin-Griffitt Carpet Co. v. pea. 
rian, 145 S.W.2d 494 tiny 
Where | seller upon the return f 
goods, which had been sold and deliy- 
ered, elected to sell the goods for the ~ 
buyer’s account, such sale was _.re- Me 
quired to be, if at ‘public sale, after 
due notice and advertisement, or, if at 
private sale, for the fair reasonable Mf 
market value or for the best price ob- — 
tainable.—Breslin- Cra Capek Co. v. m 
Asadorian, 145 S.W.2d 4 . 
N.Y. Where title to Osea passes « 
from seller to buyer, the loss caused — 
by failure to pay for the goods is the 
amount of the purchase price.— 
Haughey yv. Belmont Quadranae Drill- 
ing Corporation, 29 N.H.2d 649, 284 N. 
Y. 136, 130 A.L.R. 1331, reversing 10.0% 
N.Y.S.2d 245, 256 App. Div. 1008, rear- 
gument denied 12 N.Y.S.2d 769, 257 ” 
App.Div. 884. re 
N.Y. The measure of damages which, 
in the absence of special circumstances, yuh 
must.be applied in action for breach of 
buyer’s contract to take and pay for | 
goods where there is an available mar- _ 
ket, is the difference between the mar- 
ket price at the time and place of de- — 
livery and the contract price. Personal — 
Property Law, § 145, subd. 3.— 
Haughey vy. Belmont eee Drill- | 
ing Ler ROL aL On 29 N.H.2d 649, 284 N. | 
¥., 186,130) ALE Ress reversing 16 
N.Y.S.24 245, 256 App. Div. 1008, rear- — 
gument denied 12 N.Y.S.2d 769, 257 
App.Div. 884, ‘ 
Va. If buyer wrongfully refused to 
accept and pay for cars of peanuts in 
accordance with terms of sale contract 
and if rules of peanut association re- 
lating to resale of peanuts in such 
cases Were waived by parties after the 
contracts were entered into, seller 
which did not comply with such rules 
had right to resell peanuts, and, if it | 
made reasonable effort to dispose of 
them at best price obtainable, it was 
entitled to recover any damage sus- 
tained by it—John H. Maclin ' Peanut 
Co. v. Pretlow & Co., 11 S.H.2d 607. 
Wash. Seller could not recover, as 
damages for breach of contract for 
purchase of boat, expenses alleged to 
have been necessarily incurred in mak- 
ing trip for purpose of attempting to 
collect amount of buyer’s check for 
purchase price; payment upon which 
check buyer had ordered stopped.— 


—  § 1042 
-—- Roberts v. Williams, 108 P.2d 334, 181 
ALR. 1246. 

‘ * § 1042 


C.C.A.Mo. Under Kansas law meas- 
ure of damages for breach of contract 
to purchase is generally the difference 
between the contract price and the 
market value of the goods which were 
“not paid for.—Sonken-Galamba_ Corpo- 
ration v. Butler Iron & Steel Co., 119 

/ B.2d 283. 

prt Cal. Under uniform sales act pro- 
-_-vision that where buyer fails to accept 
_- goods for which he has _ contracted, 
measure of damages is difference be- 
tween contract price and market price 


at the time when the goods ought to 
ae have been accepted, it is \not neces- 
_ sary that there be an organized ex- 
- change for determining market price. 
_. Civ.Code, § 1784(3).—Rice v. Schmid, 
Bh P.2d 498, prior opinion 108 P.2d 


68. 
In seller’s action for breach of con- 
tract for sale of flour it was error to 
allow the seller to recover sum _repre- 
. senting profit which he would have 
made calculated on basis of contracts 
which he had with flour mills for pur- 
chase of the flour since the measure of 
damages was the difference between the 
contract price and market price at the 
_ time when the goods should have been 
- accepted, notwithstanding that such 
__ measure of damages might authorize 
a larger recovery. Civ.Code, § 1784.— 
a Rice vy. Schmid, 115 P.2d 498, prior 
opinion 108 P.2d 68. 


gas 


rise § 1056 

; C.C.A.Wis. Under Wisconsin law, 
- buyer justifiably refusing to accept 
property may recover the purchase 
price paid—Hudson Rug Refinishing & 
_ Cleaning Corporation vy. Prime Mfg. 
Co., 115 F.2d 615. 

_« Ohio App. Upon breach of warranty, 
_ the buyer may, at his election, rescind 
contract of sale, return or offer to 
return goods and recover 
_. part thereof which has been paid.— 
- Rudolph Wurlitzer Co. v. Strand En- 
__terprises, 32 N.H.2d 62. 


Tex.Civ.App. Under contract for sale 
of a new automobile providing that if 
buyer failed to take it, and 
a should sell buyer’s old automobile 
_ traded in, seller would pay to buyer 
- amount seller received for traded-in au- 
_ tomobile less expenses incurred there- 
in, which contract was subsequently 
extended by defendant who took over 
_ the seller’s business for a period of six 
-. months, and buyer failed to take a new 
automobile within such period and the 
_ traded-in automobile was sold, buyer 
was entitled to recover the amount re- 
ceived by defendant from the sale of 
the traded-in automobile, less expenses 
- deductible therefrom, the subsequent 
time extension provision not being ap- 
plicable to the provisions of the orig- 
inal contract.—Stafford v. Shillingburg, 
Hee 1 1528.W.2d. 777. 

. See Eberle v. Oliver, Ltd. [1940] 8 
 Dom.L.R. 229. ‘ 


i ; § 1060 

% Conn. Payments made by retailer to 
a wholesaler for gasoline purchased un- 
i‘ der a written contract were not made 
‘i under circumstances indicating that re- 
. tailer ‘‘waived” her right to a lower 


price, or that she was ‘estopped’ by 
her conduct to recover any portion of 
sum paid, where it appeared that 
wholesaler had made a definite promise 
“that the overcharge would be fixed 
up’, and that retailer acted in reliance 
upon such promise in making pay- 


ments.—Ciarleglio yv. Benedict & Co., 
16 A.2d 593, 127 Conn. 291, 
§ 1063 
See Silver vy. Cummings [1940] 4 
Dom.L.R, 529. 
; § 1066 


Tex.Civ.App. In absence of fraud or 
express agreement to take back prop- 
erty sold under warranty, buyer can- 
not return the property and recover 
back all of the purchase money or that 
part of it which he has paid, except 
where the property proves wholly un- 
suitable for the use or purpose to 
which seller knows that buyer intends 
to place it, or the property proves to 
be something other than what was pur- 


C2 ae eee ee 


rice or any. 


seller, 


SALES 


chased.—Dillard v. Clutter, 145 S.W.2d 
632, error refused. 

See Cork v. Greavette Boats, 
[1940] 4 Tom tel ene: 


067 ; 
C.C.A.Pa, Under Pennsylvania law, 


a party to a contract who is himself — 


in default cannot recover against an- 
other who is not in default for pay- 
ments made upon the contract.—In re 
Oscar Nebel Co., 117 F.2d 326. 

A. buyer who defaulted under con- 
tract of sale of used knitting machines 
in Pennsylvania could _ not recover 
amount of deposit which under con- 
tract was to be considered liquidated 
damages upon. buyer’s default, on 
ground that seller lulled buyer into a 
false sense of security to his detriment 
by conversations concerning buyer’s 
ability to perform, where the conver- 
sations were such that if followed out 
would have enabled buyer to take over 
machines, but conversations came _ to 
nothing and buyer was not_ misled 
thereby.—In re Oscar Nebel Co., 117 
F.2d 326. ee 

Pa.Com.Pl. Where the contract is in 
writing and a specified date for final 
settlement is therein set forth, with a 
stipulation that if the purchaser fails 
to make settlement the hand money 
should be forfeited as liquidated dam- 
ages, it was the duty of the purchaser 
to make settlement or to tender the bal- 
ance of the purchase money, on the 
specified date, and having failed to do 
so, he was not entitled to recover the 
hand money.—Jizmajian v. Papazian, 30 
Del.Co. 145. 


§ 1070 

Mass. The whole effect of agreement 
or arrangement for sale of such milk 
as plaintiffs might order was to fur- 
nish price basis on which it might be 
inferred that parties contracted in mak- 
ing subsequent sales and purchases of 
milk, and, so long as sales were made 
on such price basis, overpayments be- 
yond such basis were recoverable as 
abiira 9 been made under mistaken be- 
lief that bills paid conformed to such 
price basis.—Gill v. Richmond Co-op. 
Ass’n, 34 N.E.2d 509, 309 Mass. 73. 

Where defendant supplied milk with 
imputed notice that first agent had 
made price on butter-fat price basis, 
that second agent had agreed that 
such arrangement as to price should 
be extended, and that plaintiffs had 
been led by defendant’s agents to be- 
lieve that milk was sold on butter-fat 
price basis, plaintiffs were entitled to 
recover overcharge beyond such price 
basis.—Gill v. Richmond Co-op. Ass’n, 
34 N.E.2d 509, aC? eee (E33 


07: 

C.C.A.Del. Where contract promises 
delivery by seller to buyer of specified 
goods at a definite time and place, pay- 
ment and delivery are concurrent con- 
ditions, since both parties are bound to 
render performance at the same time 
and in such case neither party can 
maintain an action against the other 
without first making an offer of per- 
formance.—Vidal v. Transcontinental & 
Western Air, 120 F.2d 67. 


§ 1076 

Pa.Com.Pl. The plaintiff’s delay in 
rescinding the contract and by return- 
ing truck after such long use consti- 
tutes laches which will bar his action 
under Uniform Sales Act of 1915, 69 
P.S. § 1 et seq.—Krashinski v. Stauffer, 
41 Lack.Jur. 195. 


‘ 108 

Pa.Com.Pl. In an action to recover 
back hand money paid at the time of 
the execution of a contract for the pur- 
chase of a business, the burden is on 
the plaintiff to prove the essential facts 
by a fair preponderance of the testimo- 
ieee tae oo vy. Papazian, 30 Del.Co. 


§ 1082 

C.C.A.Pa. A buyer who defaulted 
under contract of sale of used knitting 
machines in Pennsylvania could not re- 
cover amount deposited with seller 
which under contract was to be con- 
sidered liquidated damages upon buy- 
er’s default, on ground that there was 
impossibility of performance, where al- 
though contract was made subject to 
delivery free from labor troubles, there 


Ltd. . 


m Oy 
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Fla. In action by buyer of fruit to 
recover money paid under sale contract 
allegedly rescinded by seller, instruc- 
tion that contract provision excluded 
particular classes of damaged fruit and 
that buyer was not required to pick 
fruit which was within any of such 
classes on or before the date of per- 
formance was not erroneous,—Givens Vv. 
be rai Packing Co., 1 So.2d 


In action by buyer of fruit to recov- 
er money paid under sale contract al- 
legedly rescinded by seller, instruction 


. that court would instruct jury as to 


meaning of “frost damaged” fruit as 
used in contract, but jury should de- 
termine whether substantial part of the 
fruit was frost damaged, was not er- 
roneous.—Givens Vv. Vaughn-Griffin - 
Packing Co., 1 So.2d 714. 

In action by buyer of fruit to re- 
cover money paid under sale contract 
allegedly rescinded by seller, instruc- 
tion that “frost damaged” fruit meant 
individual oranges showing any per- 
ceptible amount of damage resulting 
from climatic temperatures of 32 de- 
grees Fahrenheit or less. was not er- 
roneous.—Givens v. Vaughn-Griffin 
Packing Co., 1 So.2d 714. 

In action by buyer of fruit to re- 
cover money paid under sale contract 
allegedly rescinded by seller, instruc; 
tion that if jury found that substan- 
tial percentage of the fruit covered by 
contract was frost damaged, and that 
seller insisted upon removal of dam- 
aged fruit and payment therefor at 
contractual rate, buyer was excused 
from performing with respect to any 
part of remaining crop and could re- | 
cover deposit, was not erroneous.—Giv- 
ens v, Vaughn-Griffin Packing Co., 1 
So.2d 714. . 

In action by buyer of fruit to recov- 
er money paid under sale contract al- 
legedly rescinded by seller, instruction 
that mere “breaching” of contract is 


% 


not necessarily a “rescinding” of the 


contract, and that when contract is 
“reseinded” it is done away with and 
ceases to be a contract, but when it is 
‘“Dbreached” it continues to live and par- 
ties have right to damages for the 
breach instead of on theory of rescis- 
sion, was not erroneous.—Givens v. 
po at onrea rt Packing Co., 1 So.2d 


In action by buyer of fruit to recover 
money paid under sale contract alleg- 
edly rescinded by seller, instruction 
that seller’s sale or disposition of the 
fruit involved after. time for perform- 
ance had arrived, or after buyer’s fail- 
ure to perform, would not rescind the 
contract, was not erroneous.—Givens v. 
BE iettaaey Sy Packing Co., 1 So.2d 

In action by buyer of fruit to recover 
‘money paid under sale contract al- 
legedly rescinded by seller, instruction 
that generally a contract of sale may be 
rescinded only in its entirety, and can- 
not be affirmed in part and disaffirmed, 
repudiated or rescinded in part by 
either seller or buyer, was not errone- 
ous.—Givens v. Vaughn-Griflin Packing 
Co., 1 So.2d 714. 

In action by buyer of fruit to re- 
cover money paid under sale contract 
allegedly rescinded by seller, instruc- 
tion that in sale contracts time is 
usually a material and essential ele- 
ment of the contract, and if a period is 
fixed during which contract is to con- 
tinue, the time will be strictly limited 
to that fixed by the contract, especial- 
ly where subject of contract is of flue- 
tuating value, was not erroneous.—Giy- 
ens yv. Vaughn-Griffin Packing Co., 1 
So.2d 714. 
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_ §1 
Fla, In action by buyer of fruit to 
recover money paid under sale contract, 
evidence held to make jury question 
whether seller had rescinded: the con- 


_tract by refusing to permit buyer an 
extension of time in which to pick 
fruit, so that buyer might determine 
what fruit had been damaged by frost. 
—Givens y. Vaughn-Griffin Packing Co., 
1 So.2d 714. ; ; 


§ 1089 ’ ‘ 

©.C.A.Del. Where contract promises 
delivery by seller to buyer of specified 
goods at a definite time and. place, pay- 
ment and delivery are concurrent con- 
ditions, since both parties are bound to 
render performance at the same time 
and in such case neither party can 
maintain an action against the other 
without first making an offer of per- 
formance.—Vidal v. Transcontinental & 
Western Air, 120 F.2d 67. | 


§ 1099 ' 

Wash. Provision of Uniform Sales 
Act relating to remedy of buyer for 
breach of warranty did not prevent 
bringing of an action on express agree- 
ment to reimburse buyer of chicks for 
all losses that He might sustain in 
event chicks became diseased. Rem. 
Rey.Stat. § 5836—69.—Letres vy. Wash- 
qeaton Co-op. Chick Ass’n, 111 P.2d 


See Browne y. British American Oil 
Co. Ltd. [1941] 1 Dom.L.R. 799. 


§ 1106 

C.C.A.Del. Where contract promises 
delivery by seller to buyer of specified 
goods at a definite time and place, pay- 
ment and delivery are concurrent con- 
ditions, since both parties are bound 
to render performance at the same time 
and in such ease neither party can 
maintain an action against the other 
without first making ,an offer of per- 
formance.—Vidal v. Transcontinental & 
Western Air, 120 F.2d 67. 

Where it appeared that contract for 
sale of used airplanes provided for de- 
livery on June 1, 1937, with qualifica- 
tion that if seller had not received suf- 
ficient number of new airplanes, air- 
planes were to be delivered within five 
days after notice, that buyers were giv- 
en privilege of withdrawing if seller 
was unable to make delivery on or. be- 
fore July 1, that in reply to buyers’ 
telegrams seller telegraphed buyers that 
delivery of one airplane could be made 
on June 1, and others by July 10, sub- 
ject to further delay by manufacturer, 
the conduct of the parties fixed definite 
delivery dates, so that where seller had 
airplanes ready for delivery on dates 
agreed upon, it was buyers’ duty to 
make some offer of performance to put 
seller in default before.buyer could sue 
seller for breach.—Vidal v. Transconti- 
nental & Western Air, 120 F.2d 67. 


§ 1119 

Ky. In baker’s action for damages 
resulting from loss of cakes because of 
alleged defects in substance purchased 
from defendant for use in making ic- 
ings, defendant’s counterclaim for pur- 
chase price of such substance was prop- 
er as stating cause of action “connected 
with the subject of the action” within 
statute defining “counterclaim.” Civ. 
Code Prac. § 96.—Willenborg v. Capital 
City Products Co., 152 S.W.2d 941, 287 


Ky. 307. 
§ 1129 


Tenn.App. Where contract for sale 
of exchange business required seller to 
pay debts of exchange, in buyer’s ac- 
tion for breach of contract, buyer’s 
testimony regarding complaints of un- 
paid members of exchange, number 
of debts and amounts thereof, and 
their nonpayment, as result of which 
business was destroyed, was admis- 
sible, where the buyer had told seller 
all about such claims, and seller had 
agreed to pay them.—Cannon y. Chad- 
well, 150 S.W.2d 710. 


8 1131 

Pa.Super. In buyer’s action for breach 
of contract for sale of beer, wherein 
evidence established that beer, which 
was subsequently purchased by buy- 
er as result of seller’s breach, was 
billed to company in which buyer was 
sole stockholder, but buyer testified 
that he paid for the beer out of his 
own funds, testimony of buyer concern- 
ing price paid for the beer was admis- 
sible in order to show damage sus- 


Neue puting 


tained—Abrams v. C. Schmidt & Sons, 


t 
17 A.2d 681, 143 Pa.Super. 339. 
§ 1137 


Minn, Findings that defendant 
agreed to sell plaintiff a new automo- 
bile for future delivery, to take in 
plaintiff's used automobile and to 
eredit him with $250 therefor, exclusive 
of the balance due a finance company, 
and. that defendant breached the con- 
tract by selling plaintiff's used auto- 
mobile and failing to deliver the new 
automobile were sustained by evidence. 
—Stanton vy. MeHugh, 296 N.W. 521. 

Pa.Super. Hyidence , sustained judg- 
ment for buyer for difference between 
contract price for purchase of beer, and 
amount required to be paid by buyer 
upon seller’s breach of contract, plus 
transportation costs, on ground that 
contract existed, and was breached by 
seller, and that there was no local mar- 
ket from which buyer could obtain beer. 
—Abrams yv. C. Schmidt & Sons, 17 A. 
2d 681, 143 Pa.Super. 339 

§ 1140 

Mo.App. The rule that proper meas- 
ure of damages for breach of contract 
for sale of a job lot of merchandise is 
reasonable value instead of reasonable 
market value of merchandise was not 
applicable in action for damages for 
breach of contract for sale of mer- 
echandise to plaintiff, where there was 
positive testimony by witnesses for 
plaintiff and defendant respecting rea- 
sonable market value of merchandise, 
and hence instructions respecting meas- 
ure of damages and referring to rea- 
sonable market value of merchandise 
were proper.—Weil Clothing Co. v. 
National Garment Co., 148 S.W.2d 586. 

In action for damages for breach of 
contract for sale of merchandise, in- 
structions respecting measure of dam- 


ages were not objectionable as being. 


confusing in that instructions assumed 
that there was a contract in evidence, 
a point at issue during trial, and 
then qualifying such assumption by 
leaving it to jury to determine that 
fact—Weil Clothing Co. v. National 
Garment Co., 148 S.W.2d 586. 

In action for damages for breach of 
contract under which defendant al- 
legedly agreed to sell merchandise to 
plaintiff, defendant could not complain 
of instruction that measure of plain- 
tiff’s .damage was difference between 
price which plaintiff agreed to pay de- 
fendant and reasonable value of mer- 
chandise at time of breach of contract 
where theory of reasonable market 
value was applicable under evidence 
with respect to measuring damages.— 
Weil Clothing Co. v. National Garment 
Co., 148 S.W.2d 586. 

Wash. In action to recover purchase 
price of chicks and for damages as 
result of chicks contracting chick bron- 
chitis, where defendant agreed that it 
would be responsible for all losses in 
ease chicks developed the disease, re- 
fusal to give instruction that if, when 
chicks were taken back, there was an 
understanding that defendant would 
pay purchase price to plaintiff, and 
that thereafter defendant tendered 
amount of such purchase price to plain- 
tiff, the sale was thereby rescinded, 
was not error, under evidence.—Letres 
v. Washington Co-op. Chick Ass’n, 111 
P.2d 594. 


§ 1144 : 

Kan. In buyer’s action to recover 
for shortages of materials specifically 
described in bill of sale, wherein seller 
cross-petitioned for removal of different 
articles than those specifically de- 
scribed, if in the necessary salvaging 
process by buyer seller was incidental- 
ly benefited by getting articles which 
she had not sold into a condition in 
which they would sell for a _ better 
price, buyer could not complain.—Ga- 
lamba y. Steinberger, 112 P.2d 78, 153 
Kan. 501. 

Mo.App. The rule that proper meas- 
ure of damages for breach of contract 
for sale of a job lot of merchandise is 
reasonable value instead of reasonable 
market value of merchandise was not 
applicable in action for damages for 
breach of contract for sale of merchan- 
dise to plaintiff, where there was posi- 
tive testimony by witnesses for plain- 


buyer was to organize a corporation 
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tiff and defendant respecting reason- 


able market value of merchandise, and _ 
hence instructions respecting measure 
of damages and referring to reasonable — 
market value of merchandise were — 
proper.—Weil Clothing Co. v. National — 
Garment Co., 148 S.W.2d 586. 

Mont. Where cattle were purchased — 
with the view of commencing a herd of — 
registered purebred cattle, and it was 
not possible to register the cattle after — 
they were one year : 
damages for seller’s failure to produce — 


old, restricting a 
ve 
ae 


certificates of registration pursuant to — 
the sales contract to $5 per head, on 
theory that the only damage was the 
cost of obtaining such certificates, was — 
ae ane Oh v. Niece, 105 P.2d_ 

The actual value of registered live- 
stock depends upon the uses to which 
the owner intended to put them, in de- 
termining damages for seller’s failure — 
to furnish certificates of registration. _ 
—Coffman v. Niece, 105 P.2d 661. — | 

N.J.Sup. Where by contract for sale ~ 
of store with stock and good will 
seller agreed to undertake to obtain — 
for buyer a retail liquor license and 


which was to be the applicant for 
license, the futile expenditure by 
buyer of $100 to effect incorporati 
could properly be considered as da 
ages which naturally arose from s¢ 
er’s breach of contract relating to t 
procuring of liquor license.—Lefkow 
vy. Cohn, 19 A.2d 674, 126 N.J.L. 377. 

Pa.Super. Where there was no local 
market in which buyer could supply 
himself with beer at time of seller’s 
breach of contract for sale of beer 
measure of buyer’s damages was differ- — 
ence between contract price and higher 


deliver personalty pursuant to sales 
contract, measure of damages is ‘usual- As 
ly the difference between the contract — 
price and the market price at the time — 
and place with interest—John M. Mac- 
lin Peanut Co. v. Pretlow & Co., 11 
H.2d 607. bie : 
Wash. Where evidence was offered 
to show that a disease known as chick _ 
bronchitis had broken out in defend- — 
ant’s hatchery, and that an agreemen we 
was entered into whereby plaintiff — 
would take chicks which he had con- 
tracted to purchase when five days ~ 
old instead of when ten days old as) 
originally agreed upon, so as to avoid — 
danger of their being exposed to the © 
disease, and defendant agreed that — 
it would be responsible for all losses a 
in case chicks developed the disease, § 
if jury found that there was an ex- — 
press agreement that defendant would ~ 
be responsible for all losses, plaintiff 
had right to recover purchase price 
as well as losses after the chicks had | 
been returned.—Letres vy. Washington © 
Co-op. ‘Chick Ass'n, 111 P20) 594s 
In action to recover purchase price — 
of chicks and for damages as result 
of chicks contracting chick bronchitis, © 
where defendant agreed that it would 
be responsible for all losses in case 
chicks developed the disease, measure 
of damages would be such damages as | 
directly and naturally would result in 
ordinary course of events, including 
loss which plaintiff sustained by rea- 
son of balance of his ehickens having 
become infected, many of which died. 
—tLetres v. Washington Co-op. Chick 
Ass'n, 111 P.2d 594. ‘ 


§ 1151 

Kan. In buyer’s action to recover for 
shortages of materials specifically de- 
scribed in bill of sale, wherein seller 
cross-petitioned for removal of different 
articles than those specifically de- 
scribed, measure of plaintiff’s damages 
was not the market value of missing 
articles after they should have been 
made ready for sale on the leases, but 
rather the market value at the time of 
sale.—Galamba v. Steinberger, 112 P.2d 
78, 153 Kan. 501. 

Pa.Super. Ordinarily, measure of 
damages for breach of contract to sell 
beer would be difference between con- 


= 


» <§ 1156 


+ 
( tract price and market price maintained 
by local brewers at the time of the 
; breach.—Abrams y. C. Schmidt & Sons, 
Peedueaod 681) 143 ‘PalSuper./ 339. 

ei § 1156 

C.C.A.N.C. Where seller breached 
contracts by failing to deliver creosoted 
piling and lumber to highway bridge 
contractors according to schedule, con- 
tractors could recover reasonable ex- 
penses incurred in attempting to secure 
proper performance of the contracts and 
in trying to minimize injuries due to 
seller’s breach.—Gulf States Creosoting 
' Co. v. Loving, 120 F.2d 195. 
Va. Where seller fails to deliver per- 
sonalty pursuant to sales contract, the 
_ buyer may for his own protection buy 
_ the goods in the open market and 
a charge the difference in price to the 


—  seller’s account, and, since the law im- 


_  debitatus assumpsit will lie to re- 
cover the difference in price.—John H. 
_ Maclin Peanut Co. v. Pretlow & Co., 
11 S.BH.2d 607. 
} § 1162 


- €.C.A.N.C. Where seller of creosoted 
piling and lumber to be used by buyer 
_ in constructing part of state highway 
bridge breached contract by delay in 
0% delivery, damages recoverable included 
_ the added salaries and wages of 
_ straight time employees, including ex- 
i Ke pense of workmen’s compensation, pub- 
lie liability and property damage in- 
‘surance, social security and unemploy- 
oy). ment insurance, added costs of con- 
| struction during winter months, in- 
cluding injury. done by storms to 
bridge and equipment, interest on per- 
_ centages of contract price retained by 
_ state, expenses incurred in efforts to 
_ obtain. deliveries in accordance with 
contract, extra expenses of buyer in 
looking after the bridge contract, and 
__ inerease in buyer’s unemployment in- 
surance rate.—Gulf States Creosoting 
-. Co. yv. Loving, 120 F.2d 195. 

pales ere seller of creosoted piling and 
lumber to be used by buyer in con- 
_ structing part highway bridge 
_ breached contract, by delay in delivery, 
the damages for which seller was li- 
able included buyer’s cost of extra 
supervisory employees and of extra 
' full time employees, extra rental on 
- barges, interest on percentages of con- 
tract price retained by the state, cost 
of piles purchased in open market, 
added cost of maintenance of bridge 
and replacements, demurrage charges, 
caused by failure of seller to ship piles 
_ according to contract, extra employee 
at seller’s plant to inform buyer of 
conditions there, builder’s risk insur- 
ance and marine insurance and addi- 
. tional fuel for boats.—Gulf States Cre- 
osoting Co. v. Loving, 120 F.2d 195. 

: Where seller breached contracts by 
- failing to deliver creosoted piling and 
lumber to highway bridge contractors 
according to schedule, the contractors 
were entitled to recover for losses actu- 
ally suffered as the result of seller’s 
conduct and the contractors aere not 
required to prove what it would have 
cost them to build the bridge if there 
had been no delay and what it actually 
did cost them to complete their work.— 
Gulf States Creosoting Co. v. Loving, 
120 F.2d 195. 

Additional overhead expense of buyer 
is a proper element of damages for 
seller’s breach of contract by delay 
in delivering material—Gulf States 
Creosoting Co. v. Loving, 120 F.2d 195. 

Method used by trial court in com- 
puting additional overhead expense of 
buyer resulting from seller’s breach of 
contracts by failing to deliver material 
according to schedule was proper.— 
Gulf States Creosoting Co. v. Loving, 
120 F.2d 195. 

Increased labor costs of buyer due 
to delay caused by seller’s breach of 

* contract are proper element of dam- 
ages.—Gulf States Creosoting Co. y. 
Loving, 120 F.2d 195. 

Where substantial injury has been 
suffered by buyer because of seller’s 
failure to deliver material according to 
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schedule, redress, will not be denied 
because precise limits of the injury 
cannot be ascertained, since the law 
does not require absolute exactness in 
fixing damages, and no higher degree 
of certainty is required than the nature 
of the case admits,—Gulf States Creo- 

soting Co. v. Loving, 120 F.2d 195. 
Under North Carolina law, where 
seller of creosoted piling and lumber 
breached contracts by failing to make 
deliveries according to schedule, addi- 
tional ownership expense of equipment 
maintained by ~purchasing contractor 
on the job was properly allowable as 
part of the damages where contractor 
was ywnable to engage in other large 
operations because its equipment was 
tied up at the bridge.—Gulf States 
Creosoting Co. v. HONE: 120 F.2d 195. 
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3 
Pa.Super. The Conditional Sales Act 
applies to contracts between buyer and 
seller and is not unconstitutional. 69 
P.S. § 361 et seq.—W. K. Wetherill & 
Co. v. Scheffel, 18 A.2d 680. 
§ 1169 


Cal.App. Trust receipts, given by 
automobile retailer to finance corpora- 
tion loaning him money on automobiles 
befure title thereto passed to him from 
wholesalers, vested no legal title to au- 
tomobiles in such corporation, especial- 
ly where retailer had not approved 
mechanical condition of automobiles 
or received properly indorsed certifi- 
eates of ownership thereof, as contem- 
plated by his contracts with wholesal- 
ers for purchase thereof, at time of 
execution of trust receipts. Vehicle 
Code, § 186, St.1935, p. 118; Civ.Code, 
§ 17395 rule 3 (2) _—Metropolitan 
Finance Corporation of California v. 
Morf, 109 P.2d 969. 

Ga.App. Provision in conditional 
sale. contract that all prior negotia- 
tions and representations in regard to 
mule which was sold conditionally 
were merged into contract and -that 
eontract set forth the full and final 
agreement between the parties was 
but a statement of the law, and was 
not a “contract”? that no representa- 
tions induced the signing of the con- 
tract.—Smith v. Davis, 13 S.E.2d 213. 

Mass. The name “trust receipt’ giv- 


en to a document expressing the under- . 


standing between an automobile dealer 
and a company financing his purchase 
of an automobile is a misnomer, since 
the dealer held no title for the benefit 
of the finance company, G.L.(Ter.Hd.) 
ec. 255A, § 1, as added by St.1936, e. 
264.—Associates Discount Corporation 
v. C. E. Fay Co., 30 N.E.2d 876, 307 
Mass. 577, 132 A.L.R. 519. 

The Uniform Trust Receipts Act cov- 
ering only transactions involving de- 
livery by the trustee of a writing is 
inapplicable to an action for conversion 
of an automobile, where it appeared 
that, although the understanding be- 
tween an automobile dealer and the 
plaintiff company which financed his 
purchase of the automobile was that 
expressed in the form of a trust receipt, 
no receipt or other writing was execut- 
ed with regard to the particular auto- 
mobile; the pre-existing law being ap- 
plicable. G.L.(Ter.Ed.) ¢c. 255A, §§ 1, 2, 
1(b) (i) (ii), 2, 4, 17, as added by St. 
1936, ¢. 264.—Associates Discount Cor- 


poration vy. C. HE. Fay Co., 30 N.W.2d 

876, 307 Mass. 577, 132 A.L.R. 519. 
1174 

C.C.A.Ga, Contract which was in 


terms a contract of leasing of a tractor 
with an option to purchase and an 
agreement to credit such payments on 
the total was in legal effect a “‘condi- 
tional contract of sale’’.—Austin-West- 
ern Road Machinery Co. v. Veal, 115 
F.2d 112. 

Cal.App. Where lessor of mining ma- 
chinery under written rental agreement 
subsequently informed lessee that sell- 
ing price of machine was $700, and that 
lessor would allow, as a credit, 100 
per cent. of initial payment, and 75 
per cent. of other rentals, if lessee de- 
sired to purchase machinery, and lessee 
failed to make payments equal to 
agreed purchase price, a ‘conditional 
sales contract’? did not exist between 
parties, so as to require recordation of 


. 
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the agreement. Civ.Code, §§ 1698, 2980. — 
—Western Machinery Co. v. Graetz, T08 
PG ld eee lee ah eb reel ey Aeon 
Mass. A transaction expressed in the 
form. of a trust receipt giving posses- 
sion of an automobile to a retail dealer 
with power to sell.as a finance com- 
pany’s agent was not a “conditional 
sale’, since the dealer was not to gain 
title on paying the price to the com- 
pany as a vendor, but the event on 
which the company was to lose title 
was either the payment of an advance 
represented by .a draft, or a sale by 
the dealer to some third person under 
his power to sell.—Associates Discount 
Corporation v. C. H, Fay Co., 30 N.E.2d 
876, 307 Mass. 577, 182 A.L.R. 519. 


/ Pa.Super. In the case of a “bail- 
ment” the bailee receives possession 
but not title to the goods for a par- 
ticular purpose and usually on an 
agreement to redeliver them to the 
bailor after the purpose has been ful- 
filled while under a “conditional sales 
contract” possession is delivered upon 
an agreement to sell and buy, the 
property in the goods to remain in the 
seller until the payment of the price 
or the performance of some condition. 
69 P.S. § 361.—W. K. Wetherill & Co. 
y. Scheffel, 18 A.2d 680. 


Pa.Super. A contract providing for 
the leasing of an automobile to lessee 
for a definite term, for which he was 
to pay a stipulated rental, for return 
of the automobile to the lessor at the 
expiration of the term and for lessee’s 
purchase of automobile during term of 
lease for stated amount, was a “‘bail- 
ment”? lease and was to be so consid- 
ered in determining rights of parties 
notwithstanding stipulation of counsel 
in action on the contract that it was 
a “conditional sales contract”’.—W. K. 
Ri etd & Co. v. Scheffel, 18 A.2d 


The fundamental distinction between 
a “bailment” lease and a “conditional 
sales contract” is that in one the par- 
ties stand in the relation of lessor and 
lessee and in the other of buyer and 
seller.—W. K. Wetherill & Co. y. Schef- 
fel, 18 A.2d 680. 


§ 1178 

Conn. The gist or statutory proyi- 
sion that conditional sales contract 
shall describe “all conditions of such 
sale” is that contracts conditioned that 
title shall remain in the vendor after 
delivery must state terms of the sale 
and not merely that it is a conditional 
sale. Gen.St.1930, § 4697.—Standard 
Acceptance Corporation v. Connor, 15 
ae 314, 127 Conn. 199, 130 A.L.R. 

Under statute requiring that: condi- 
tional sales contract shall describe ‘all 
conditions of such sale’ the terms of 
conditional sale, performance or non- 
performances of which determines 
whether title shall be in vendee or 
vendor, constitute a . “condition” in 
commonly accepted meaning of © the 
word, and hence include provisions for 
payment at a certain date, failure to 
make which would end estate of the 
vendee. Gen.St.1930, § 4697.—Standard 
Acceptance Corporation v. Connor, 15 
are 314, 127 Conn, 199, 130 A.L.R. 

That mistake in stating date when 
payment under conditional sales con- 
tract was to begin was due to mere in- 
advertence was immaterial in determin- 
ing rights of attaching creditor, but 
as between the parties to the contract 
who were not misled sale still remained 
conditional. Gen.St.1930, §§ 4697, 4699. 
—Standard Acceptance Corporation vy. 
Connor, 15 A.2d 314, 127 Conn. 199, 
130 A.L.R. 720. 

An automobile conditional sales con- 
tract executed on December 2, 1938, 
which provided that the purchase price 
was payable in cash and by 17 monthly 
installments “commencing Jan. 10, 
1938” did not reasonably describe “all 
conditions of such sale” as required, by 
statute in failing to designate date of 
payment, and hence constituted an ‘‘ab- 
solute sale’ authorizing a deputy sher- 
iff to attach the automobile on behalf 
of purchaser’s attaching creditor. Gen. 
St.1930, §§ 4697, 4699.—Standard Ac- 


trac ditional 
8a. 1 retention of title,is shown 
_ by an instrument which recites that a 
part of the purchase money is paid 
{n cash and that notes therein embodied 
for stated sums payable in installments 
are given for balance of purchase price 
of property described and that title to 
such property is to remain in seller un- 
til fully paid for.—Blackmar Co. v. 
yuehh Co., 10 §.H.2d 117, 62 Ga.App. 

A conditional sales contract covering 
dishes and giving the stock number of 
each piece contained a sufficiently defi- 
nite description of property covered by 
contract to render contract enforceable 
as against conditional vendee’s credi- 
tor which had subsequently levied a 
distress warrant upon the property.— 
Blackmar Co. v. Wright Co., 10 S.H.2d 
117, 62 Ga.App. 861. 

Ga.App. <A written offer to buy cash 
register, the title to which was re- 
served in the seller until payment of 
purchase price, and which was_ exe- 
cuted and signed by the buyer and wit- 
messed as provided by law for execution 
of bills of sale to personalty and au- 
thorizing their record, was not a “bill 
of sale,” and did not become one until 
acceptance of the offer by the seller, 
and hence recordation of the offer be- 
fore its acceptance without due attesta- 
tion or probate as required by record- 
ing statute was not ‘constructive no- 
tice’ to company instituting distraint 
for rent against buyer. Code 1933, §§ 
29-108, 29-410, 67-105, 67-111, 67-112, 
67-1301, 67-1302, 67-1401 to 67-1403,— 
A. O. Blackmar Co. vy. National Cash 
Registey Co., 14 S.H.2d 153, 64 Ga.App. 
1395 


Kan. In either a conditional sale or 
a chattel mortgage, the property to be 
affected must be sufficiently described 
to enable third persons to identify the 
property from an inspection of the 
public records and such reasonable in- 
quiry as may be suggested by the re- 
corded instrument. Gen.St.1935, 58- 
314.—International Harvester Co. Vv. 
Champlin Refining Co., 110 P.2d 779, 
153 Kan. 414. 

Not only must the property on which 
security is claimed by a mortgagee or 
a vendor in a chattel mortgage or con- 
ditional sale be described, but some in- 
dication of the amount of the debt to 
be secured must be stated in the in- 
strument. Gen.St.1935, 58-314; Gen. 
St.Supp.1939, 58-322, 58-323.—Interna- 
tional Harvester Co. v. Champlin Re- 
fining Co., 110 P.2d 779, 153 Kan. 414. 

Conditional sales contracts between 
manufacturer and dealer notifying the 
public that if the dealer should during 
the ensuing year decide to purchase 
any of the various implements, tools, 
and machines offered for sale by manu- 
facturer, and if dealer did not pay 
cash for them as he had a right to 
do under the contracts, then in that 
event manufacturer retained title to 
the goods until whatever should be 
due on the purchase price was paid, 
were inadequate to include goods, or- 
dered after execution of the contracts, 
as against an execution creditor of the 
dealer. Gen.St.1935, 58-314.—Interna- 
tional Harvester Co. v.,.Champlin Refin- 
ing Co., 110 P.2d 779, 153 Kan, 414. 

§ 1180 

D.C.Wash. Under Washington law, 
an oral contract of conditional sale not 
filed is good as between the parties. 
Rem.Rey.Stat.Wash. § 3790.—In re Gun- 
ning, 39 F.Supp. 706, 
opinion 38 F.Supp. 500. 

N.Y.App.Div. Where parties to oral 
contract of sale understood that seller 
was to reserve title to automobile until 
payment in full by buyer, there was a 
“conditional sale’’ notwithstanding 
buyer’s failure to execute note for bal- 
ance of purchase price.—Mott v. Mol- 
denhauer, 27 N.Y.S.2d 563, 261 App. 


Div. 724. 
§ 1182 . 

Minn. A description of oil furnace 
in a reeorded instrument in the nature 
of a conditional sales contract, by 
trade-name, without mention of factory 


supplementing 


4t 
- at ; 


A. serial number, was insufficient and 


hence the instrument was not construc- 
tiye notice of seller’s reserved title to 
one buying the furnace from retail 
stock displayed Py conditional vendee, 
—A,. Y. McDonald Mfg. Co. v. Read, 297 
N.W. 739: 

A description in a recorded instru- 
ment is sufficient if it will enable third 
persons, aided by inquiries which the 
instrument itself reasonably suggests, 
to identify the property.—A. Y. c- 
Donald Mfg. Co. v. Head, 297 N.W. 739. 

11 


§ 

D.C.Conn. Under Connecticut law, 
while only one party need execute a 
conditional sales contract, where both 
parties execute contract both must ac- 
knowledge it. Gen.St.Conn.1930,  §§ 
4697, 4699.—In re Connecticut Frosted 
Foods Co., 38 F.Supp. 449. 

8 1191 

Ohio App. In an action involving a 
Kentucky conditional sales contract, in 
which record was silent on question 
whether Kentucky law required return 
of 50 per cent. of money paid under the 
sales contract in case conditional: seller 
elected to retake possession of the 

roperty sold, the Ohio statute requir- 
ng such return governed. Gen.Code § 
8570.—General Motors Acceptance Cor- 
poration v. Crawford, 31 N.E.2d 689, 
appeal dismissed 21 N.H.2d 677, 135 
Ohio St. 569. 


§ 1195 

Wis. Where automobile was sold 
and_ delivered in Minnesota under a 
conditional sales contract and buyer 
removed automobile’ to 
where it was retaken by seller’s ' as- 
signee, on buyer’s default, Minnesota 
statute relating to assignee’s right to 
retake the automobile on buyer’s de- 
fault governed the rights of the par- 
ties, and not the Wisconsin Statutes. 
St.1939, §§ 122.17, 122.18; Mason’s 
Minn.St.Supp.1940, § 8363-3.—Magoon 
v. Motors Acceptance Corporation, 298 
N.W. 191, 238 Wis. 

Where automobile was sold and de- 
livered in Minnesota under conditional 
sales contract and automobile was re- 
moved to Wisconsin where seller’s as- 
signee repossessed it on buyer’s default 
and returned it to Minnesota where 
buyer was given an opportunity to re- 
deem under Minnesota’ statute, which 
did not require that automobile be re- 
tained in state in which it was retaken 
for ten days, but only that seller 
should retain property for ten days 
after retaking, assignee was not liable 
for removing automobile to Minnesota 
without complying with Wisconsin 
statute requiring repossessed automo- 
bile to be held for ten days in the 
state, since Minnesota statute governed 
rights of parties. St.1939, §§ 122.17, 
122.18; Mason’s Minn.St.Supp.1940, § 
8363.3.—Magoon v. Motors Acceptance 
peau aD 298 N.W. 191, 238 Wis. 


§ 1198 

Pa.Super. Under a “conditional sales 
contract” when the buyer performs the 
conditions of the sale his title becomes 
absolute. 69 P.S. § 361.—W. K. Weth- 
erill & Co. v. Scheffel, 18 A.2d 680. 

§ 1199 

C.C.A.Mo. Although a conditional 
buyer cannot convey or encumber prop- 
erty acquired under conditional sales 
contract so as to defeat title retained in 
seller, buyer does acquire an interest in 
property, and may, without seller’s con- 
sent, sell, mortgage, or give away that 
interest prior to forfeiture under con- 
tract, subject to seller’s rights therein. 
—Manufacturers Bank,& Trust Co. of 
St. Louis v. Lauchli, 118 F.2d 607. 

Idaho. Provision of contract for sale 
of a dredge for retention of title in 
sellers of any parts of dredge used by 
purchasers in constructing a new 
dredge applied only to such parts and 
not to the new dredge itself upon which 
parts were used, hence, upon default, 
sellers could recover in claim and de- 
livery only such parts and not the new 
dredge.—Saboe v. Gold Dredging, 105 
Peds 0. 

Pa.Com.PI. The bailee under a bail- 
ment lease is entitled to possession of 
the leased article, even after default, 
until a forfeiture is declared by the 


Gorporation, 19 Leh. LJ. 169. 


Wisconsin | 


. ae 


WO on 6 Agia a 


bailor.—Heicklen oy General Miner rad 


y. ny ees 
eat of eee 
Cal. Notes given in connection with a 
a conditional sales contract are but evi- 
dence of promises to pay certain sums F 
at specified dates, and, upon default — 
by purchaser in complying with terms 
of notes, seller is not restricted to an — 
action based upon notes, but may ; 
take possession of the property, or r: 

fy the contract as one for an abso- 
lute sale and sue for recovery of allie 
moneys payable thereunder.—Ghirar- — 
delli v. ‘Peninsula Properties Co., 107 — 
P.2d 41, prior opp op 98 P.2a T3407 | 


Py u 
D.C.Pa. Where seller of three® scales — 
and one meat chopper under condi- — 
tional sales contract secured a judg- — 
ment for unpaid balance and had writ 
of execution issued against assets of 
buyer, seller could not thereafter claim — 
title to scales and meat chopper under — 
Pennsylvania conditional sales act, not- — 
whee aie clause in contract pro- — 
viding that seller’s remedies were — 
cumulative and not in the alternative, 
since such clause did not constitute — 
a “waiver” of provision of act making © 
resort to a lien, attachment or levy ie 
inconsistent with claim of title by con-_ 
ditional seller. 69 P.S.Pa. § 4 —Iny 
re Elkins, 38 F.Supp. 250. = 
Under Pennsylvania law, even in ab- 
sence of conditional sales act, the en- 
try of a judgment for unpaid balance 
of purchase price on article condi- — 
tionally sold, even without issuance of. 
execution, and retaking of possessio1 
are inconsistent remedies and the re 
sort to one excludes the other. 69 P.S. 
§ 459.—In re Elkins, 38 F.Supp. 250. 


t 


a 
eet 
a 


_Cal.App. Where assignee of condi- 
tional sales contract brought. action 
against . conditional buyer on notes — 


representing balance of purchase pee 
of tractor and dise which perk 
sought to attach, and prosecuted the — 
action to judgment, the assignee, un- i 
der doctrine of ‘election of remedies’, 
was precluded from maintaining action _ 
against the conditional seller for con- i 
version of the property which the buy 
er had traded in to the seller on pur 
chase price of another tractor.—Ravizza 
v. Budd & Quinn, 111 P.2d 720. Se 

Where assignee of conditional sales 
contract covering tractor and disc 
brought action against buyer for pur- — 
chase price and subsequently ‘brought 
action against, seller for conversion of: — 
the property which buyer’ had traded — 
in on new tractor, the seller was not — 
a “stranger” to the transaction in view 
of ‘‘privity of estate’ between assignor 
and assignee, so as to preclude appli- 
cation of doctrine of “election of rem- 
edies’’ in its favor, as defense to as- 
signee’s action for conversion.—Ravizza 
v. Budd & Quinn, 111 P.2d 720. ‘ 

Where assignee of conditional sales 
contract brought action against con- 
ditional buyer on notes evidencing pur- 
chase price of conditionally sold tractor 
and dise, alleged fact that buyer was 
insolvent and judgment against him 
was worthless did not render inap- | 
plicable the doctrine of “election of. 
remedies’ which precluded bringing of 
action against conditional seller for 
conversion of the property based on 
fact that seller had accepted it as part 
payment of purchase price of another 
tractor, since election was made and 
“estoppel” arose when complaint was . 
filed against buyer and assignee had 
duty to investigate buyer’s solvency 
prior to commencement of such action. 
—Ravizza v. Budd & Quinn, 111 P.2d 
720. 

Where assignee of conditional sales 
eontract brought action against condi- | 
tional buyer for balance of purchase 
price of conditionally sold tractor and 
dise, assignee thereby transferred to 
and vested in buyer title to the prop- 
erty and could not thereafter prevail 
in an action against conditional seller 
for conversion thereof based on fact 
that seller had accepted such property 
as part payment of purchase price of 
another tractor, since assignee had nei- 
ther ownership, possession nor right 
to possession of the property.—Rayizza 
vy. Budd & Quinn, 111 P.2d 720. 


§ 1212 
__).C.Ga. Under Pennsylvania condi- 
tional sales act, resort to either a lien, 
attachment or levy is inconsistent with 


and is an admission of title in vendee. 
69 P.S.Pa. § 459.—In re Elkins, 38 F. 
Supp. 250, 

; 1214 


‘ § 
_ _p.C.Pa. Under Pennsylvania  con- 
ditional sales act, resort to either a 
lien, attachment or levy is inconsist- 
ent with claim of title by conditional 
_ yendor, and is an admission of title in 
_ vendee. 69 P.S.Pa. § 459.—In re El- 

at _ kins, 38 F.Supp. 4 


3 
- Cal.App. Conditional seller’s accep- 
tance of overdue installments on pur- 
chase price of tractor and acceptance 
of partial payment of installments due 
on truck did not constitute ‘‘waiver” 


, where contracts provided 
that time was of the essence thereof.— 
Ray vy. Mercantile Acceptance Corpora- 
_ tion of California, pees Tend 295. 


Extension of time for the 


upon default in payment of second in- 
stallment.—Fageol Truck & Coach Co. 
y. Pacific Indemnity Co., 110 P.2d 1085. 
- Utah. Holder of conditional sales 
contract on electric refrigerator, by 
giving buyer additional time within 
which to pay installments without tak- 
ing possession of refrigerator for de- 
fault as authorized by contract, did not 
_ “waive” future defaults.—Fausett v. 
General Electric Contracts Corporation, 
Pies te P.2d 149, rehearing denied 114 P.2d 
Poke . 
si uk § 1229 
Conn. Under statutes relating to con- 
_. ditional sales, contracts of conditional 
~ gale which do not meet statutory re- 
quirements constitute ‘‘absolute sales” 
as to creditors and bona fide purchas- 
ers. Gen.St.1930, §§ 4697, 4699.—Stand- 
ard Acceptance Corporation v. Connor, 
i erate 14, 127 Conn. 199, 130 A.L.R. 


'Mass. A transaction, such as that in 
which the understanding between an 
automobile dealer and a company fi- 
- nancing his purchase of an automobile 
was expressed in the form of a trust 
receipt under which the company had 
full legal title, is valid at common law 

to the extent that the title of the fi- 
nance company is protected, except 
as against the vendee in some instances 
under the Factor’s Act and general 
principles of agency. G.L.(Ter.Hd.) ¢. 
104.—Associates Discount Corporation 
v. C. BE. Fay Co., 30 N.B.2d 876, 307 
Mass. 577, 132 A.L.R. 519. 

W.Va. The vendor under a duly re- 
corded . conditional sales contract, 
. wherein title to property sold was re- 
-_. tained by vendor until full payment of 
-_ purehase price, so that vendee had 

no legal or equitable property interest 

in the property, was entitled to have 
aid any balance due him thereon be- 

ore payment of any lien on the prop- 

‘ erty except the lien of a levy for a 
, property tax, and vendor's lien was 
- * thus superior in priority to state’s lien 
for gross sales and consumer’s sales 
taxes. Code 1937, 11-13-12, 11-15-17, 

40-3-1 et seq., 40-3-5—Moran v. Lec- 
cony Smokeless Coal Co., 10 S.B.2d 578. 


§ 1230 

Iil.App. Where plaintiff purchased 
printing machinery from a third party 
and received an absolute bill of sale, 
and then resold property to defendant’s 
judgment debtor delivering to him a 
conditional sales agreement reserving 
title in plaintfff pending payment of 
purchase price, transaction between 
plaintiff and defendant’s judgment 
debtor was a “conditional sales agree- 
ment” and not a “chattel mortgage,” 
and, being in conformity with Uniform 
Sales Act, title of plaintiff prior to time 
when price was to be paid was superior 


elaim of title by conditional vendor,. 


“personal propert 


2 


to that of creditors of judgment debtor, 
in absence of some conduct by which 


plaintiff would be precluded from as- 
serting its rights. Smith-Hurd Stats. 
ce. 95, § 1; e. 121%, §§ 20, 23.—La Salle 
Mortgage & Discount Co. v. Horan, 30 
N.E.2d 785, second case, 307 11l.App. 


548, 
§ 1233 : 

Cal.App. Where purchaser paid for 
automobile to be delivered in future 
and, after dealer disappeared, automo- 
bile upon which finance company held 
trust receipt was delivered to purchas- 
er, the taking of the automobile in sat- 
isfaction of the’ pre-existing claim 
against dealer was “new. value” within 
trust receipt law defining a ‘‘buyer in 
the ordinary, course of trade’ not af- 
fected by limitations imposed by trust 
receipt as a person to whom goods are 
sold and delivered for ‘new value’’. 
Civ.Code, § 8013, subds. 1, 7, 153. § 
3016.5(2) (a) (i, ii)—Commercial Dis- 
count Co. v. Mehne, 108 P.2d 735. 

Where purchaser paid for automobile 
to be delivered in future and, after 
dealer disappeared, automobile upon 
which finance company held trust re- 
ceipt and which was same as automo- 
bile ordered except for color was de- 
livered to purchaser, the purchaser took 
the automobile under a_ pre-existing 
mercantile contract with dealer to buy 
“goods delivered, or like goods” within 
trust receipt law making one who so 
takes a “buyer in the ordinary course 
of trade” not affected by limitations 
imposed by trust receipt. Civ.Code, § 
3013, subd. 1; § 3016.5(2)(a)(i, ii)— 
Commercial Discount Co. vy. Mehne, 10 
P.2d 735. 

Under trust receipt law, automobile 
dealer had liberty of sale and purchas- 
er in good faith was unaffected by limi- 
tations imposed by trust receipt held by 
finance company, notwithstanding au- 
tomobile delivered to purchaser was 
taken from dealer’s stockroom or ware- 
house rather than from sales room. 
Civy.Code, § 3016.5(2)(c).—Commercial 
Discount Co. vy. Mehne, 108 P.2d 735. 

Cal.App. A finance corporation, loan- 
ing money to automobile retailer in 
exchange for trust receipts reciting 
that he held certain automobiles as 
trustee for such corporation, was not 
in position of “bona fide purchaser” 
of automobiles within Uniform Trust 
Receipts Law, as it did not obtain valid 
security interest in automobiles, but 
was nothing more than ‘‘pledgee” of 
without change of 
possession. Civ.Code, § 3013, subd. 11. 
—Metropolitan Finance Corporation of 
California vy. Morf, 109 P.2d 969. 


§ 1239 

D.C.Ky.. A conditional sales contract 
must be recorded to be valid against 
certain creditors of the vendee, and in 
order for a creditor to prevail over a 
conditional sales vendor who has not 
recorded his instrument, creditor must 
be either an antecedent creditor who at 
some time prior to recording of mort- 
gage has secured some equity in the 
property, or a subsequent creditor 
without notice of vendor’s claim, and 
burden is on creditor to prove that he 
comes within necessary ‘classification. 
Ky.St §§ 496, 1908.—In re Independent 
Distillers of Kentucky, 34 F.Supp. 708. 

Ala. Where debt which resulted in 
judgment was contracted prior to pur- 
chase of automobile by debtor under 
conditional sales contract’ which was 
not recorded as required by statute 
and after registration of judgment by 
judgment creditor seller’s transferee ac- 
quired automobile and sent it out of 
state, judgment creditor who was with- 
out notice of existence of conditional 
sales contract could recover from trans- 
feree for destruction of lien on the au- 
tomobile, as against contention that 
judgment creditor was not within pro- 
tection of recording statute because 
debt was contracted prior to_time that 
automobile was purchased. Code 1923, 
§§ 6898, 7874.—Aitna Auto Finance v. 
Kirby, 198 So. 356. 
_ Conn. The purpose of statutes relat- 
ing to conditional sales is to protect 
those. who from the fact of possession 
and apparent ownership by vendee may 


of facts as to true ownership of prop- 
erty in possession of conditional ven- 
dee. Gen.St.1930, §§ 4697, 4699,— 


Connor, 15 A.2d 314, 127 Conn. 199, 
130 A.L.R. 720. 

N.J.Sup. The filing of conditional 
sales contract constitutes “constructive 
notice” of the state of the title to sub- 
sequent purchaser from the conditional 
buyer. N.J.S.A. 46:32-10, 46 :32-11,— 
Duro Co. vy. bapa te abot 16 A.2d 64. 


§ 

D.C.Wash. Under Washington law, 
an oral contract of conditional sale 
not filed is good as between the par- 
ties. Rem.Rey.Stat.Wash. § 3790.—In 
re Gunning, 39 Fr Supe: ‘706, supple- 
menting OOP a at upp. 500. 

1 

D.C.Conn. The purpose, of Connecti- 
cut-statute providing that conditional 
sales contracts shall be acknowledged 
before some competent authority and 
filed in town clerk’s office in town 
where vendee resides is to provide no- 
tice from official records for protection 
of creditors and bona fide purchasers 
of vendee, Gen.St.Conn.1930, §§ 4697, 
4699.—In re Connecticut Frosted Foods 
Co., 38 F.Supp. 449. i 

1246 

See Vowles v. Island Finances Ltd. 

[1940] 4 Dom.L.R. 357. 
§ 1250 

See Commercial Credit Corporation of 
Canada v. Niagara Finance Co. [1940] 
3 Dom.L.R. 1. 

§ 1251 

N.Y.Co.Ct. Judgment-debtor’s  state- 
ment to deputy sheriff attaching auto- 
mobile that automobile was not fully 
paid for and was not owned by judg- 
ment-debtor was not notice of existence 
of unrecorded conditional sales contract 
reserving property in seller, which no- 
tice was necessary under Personal 
Property Law to defeat right of judg- 
ment-creditor under levy. Personal 
Property Law, § 65.—N. B. I. Corpora- 
pon v. Keller, 23 N.Y.S.2d 59, 175 Misc. 


Judgment-debtor’s notice, if any, to 
deputy sheriff attaching automobile of 
existence of conditional sales contract 
reserving property in the automobile in 
the seller was not notice to judgment- 
creditor so as to defeat judgment-credi- 
tor’s right under levy. Personal Prop- 
erty Law, § 65.—N. B. I. Corporation 


bide vy eh 23 N.Y.S.2d 59, 175 Misc. 
; § 1267 
Ga.App. Where conditional sales 


contract was recorded in county where 
buyer resided at time of execution of 
contract and the recordation was made 
some six months before the automobile 
covered by the bill of sale was sold by 
the buyer in another county, the con- 
tract was properly recorded and the 
holder of the conditional sales contract 
could recover the automobile or its 
value, which was less than balance due 
on the contract, from the buyer’s yven- 
dee as against contention that at time 
of buyer’s sale buyer was resident of 
county in which sale was made, but 
in which county contract was not re- 
corded. Code 1933, §§ 67-108, 67-1403. 
—Eastern Motor Co. v. Commercial 
Credit Co., 13 S.B.2d 195. 

Minn. Where there was no evidence 
to impugn the good faith of a duly 
recorded conditional sales contract for 
the sale of automobile, assignee of the 
contract could recover the automobile 
from a good faith purchaser who 
bought the automobile from a regis- 
tered automobile owner who had 
bought the automobile after the re- 
cording of the contract. Mason’s Minn, 
St.1927,  $§ 8360-8362.—Slawik vy, 
Christensen, 296 N.W. 496. 

N.C. Tt nan 

.C. he general rule of comity, i 
the absence of a modifying statnte, pro: 
tects the lien of a retention title con- 
tract or chattel mortgage on person- 
alty, duly registered and indéxed in 
the state wherein it was executed and 


Standard Acceptance Corporation vy. ~ 


v 


alan tan 


removal thereof to another state with- 
out registration in the latter state— 
Mack International Truck Corporation 
aa oaths 13 S.H:2d 529, 219 N.C. 


; _§ 1279 

NJ. The New York statute, requir- 
ing that conditional sale contract be 
filed for record to render reservation of 
property in seller good against buyer’s 
lien creditors, does not follow property 
‘sold into New Jersey, wherein New 
Jersey law applies. N.J.S.A. 46 :32-1 
et seq., 46:32-20; Personal Property 
Law N.Y. § 60 et seq.—Commercial 
Credit Corporation v. Colando, 15 A.2d 
762, 125 N.J.L, 285, affirming Commer- 
cial Credit Corporation vy. Hild, 11 A.2d 

. 428, 18 N.J.Mise. 72. . 

The statute providing that provision 
of conditional sale contract, reserving 
property in seller .after delivery of 
goods to buyer, shall be valid as to all 
persons, except as thereinafter other- 
wise provided, applies to contract, 
made in another state, but not filed for 
record therein as required by local 
law, for conditional sale of automobile 
subsequently brought into New Jersey 
as merely transitory matter without 
being ‘‘removed” to filing district there- 
in in statutory sense, so that seller’s 
assignee, after buyer’s default, is en- 
titled to possession thereof as against 
one recovering judgment against buyer 
before automobile was brought into 
state. N.J.S.A. 46:32-10; Personal 
Property Law N.Y. § 60 et seq.—Com- 
mercial Credit Corporation v. Colando, 
15 A.2d 762, 125 N.J.L. 285, affirming 
Commercial Credit Corporation v. Hild, 
11 A.2d 428, 18 N.J.Mise. 72. 


281 

Cal.App. Unde conditional sales 
contract by which title is not to pass 
until price is paid, possession being 
given to buyer and seller having right 
to take possession upon default in 
payment, seller upon default generally, 
in absence of statute, is put to his 
election either to retake possession 
and relinquish any right to price or 
to recover price and relinquish right 
to retake possession, and if he pursues 
one remedy, he loses the right to the 
other.—Ravizza v. Budd & Quinn, 111 
Pi2d 720. 

N.Y.City Ct. A conditional vendor 
has a conditional title in chattels, not 
a lien, and, if unable to retake chattels 
peaceably, he should bring an action 
in replevin—McManus Laboratories Vv. 
Madelon Condon Aesthetics Salon, 21 N. 
Y.S.2d 826. : a 

Statutory remedies of conditional 
vendor on conditional sales contract 
are intended to be exclusive and the 
procedure therein set forth is compre- 
hensive and should be followed every 
where except in Municipal Court. Per- 
sonal Property Law, §§ 76-80.—McMan- 
us Laboratories v. Madelon Condon 
Aesthetics Salon, 21 N.Y.S.2d 826. ; 

Pa. Where agreement gives the les- 
sor or conditional seller right either 
to repossess the property upon default 
or collect the rental or unpaid pur- 
chase price, the lessor or seller can 
either collect amount due under terms 
of agreement in affirmance thereof or 
rescind the contract and repossess the 
property, but he cannot do both.— 
Scull v. Reiley, 19 A.2d 76. 

' 1282 


Mo.App. Under conditional sale con- 
tract, on default in payment of balance 
of purchase price, the seller may, at 
his option or election, either retake 
the property, with or without suit, or 
sue for purchase price, or by proper 

' suit foreclose his equitable lien, but 
seller cannot pursue all of such reme- 
dies, but he must elect which action 
he will take, and when he has elected 
and pursued such cause of action to 
a final judgment, he cannot, if unsuc- 
cessful, again elect to pursue a different 
cause of action,—Keystone Press vV. 
Bovard, 153 S.W.2d 130. 


7 § 1287 
C.C.A.Mich. An agreement that upon 
default payments may be retained by 
eonditional seller as compensation for 
use of property or as damages for 


pee es ie cy say? 
onalty was then located, after 


7 


tion that reclamation shall terminate all 
rights of both parties under the con- 
tract.—In re Voight-Pros’t Brewing Co., 
T15 -B.2d 738. 

Iowa. Where seller repossessed au- 
tomobiles by replevin writ upon buy- 
er’s default under conditional sales con- 
tract, buyer could not thereafter re- 
deem the automobiles by tendering bal- 
ance due on the contract.—Bagnard v. 
ee Finance Corporation, 294 N. 

Utah. Holder of conditional sales 
contract for electric refrigerator, after 
repossessing refrigerator under terms 
of contract for default in payments, 
was under no obligation to accept buy- 
er’s tender of balance due upon the 
contract and to return refrigerator.— 
F'ausett vy. General Electric Contracts 
Corporation, 112 P.2d 149, rehearing 
denied 114 P.2d 205. 

See In re Commercial Textiles [1940] 
38 Dom.L.R. 774. 


§ 1288 

Ala. A seller who exercises his op- 
tion under conditional sale contract to 
take back the property sold cannot 
thereafter enforce payment of the pur- 
chase price, since the assertion of either 
right is an “abandonment” of the other, 
Sa ae Bowser & Co. v. Harris, 1 So. 

Mo.App. A seller electing, on default 
of buyer under conditional sale con- 
tract, to file replevin ‘action, and prose- 
cuting the replevin action to a final 
judgment, was bound by such election, 
and could not thereafter pursue the in- 
consistent remedy of treating the sale 
as absolute and suing for purchase 
price and for an equitable lien. Rey. 
St.1939, § 3516, Mo.St.Ann. § 3126, p. 
1965.—Keystone Press v. Bovard, 153 
S.W.2d 1380. . 

Pa. Where a lease or conditional 
sales agreement gives lessor or seller 
the right to repossess property upon 
default and to collect rental or unpaid 


purchase price, or it is a necessary’ 


implication from terms that remedies 
are cumulative, the lessor or seller can 
repossess property and can also collect 
rental or unpaid Pirchare price.—Scull 
v. Reiley, 19 A.2d 76. 

Under agreement for rental or condi- 
tional sale of newspaper business pro- 
viding for retention of title, that upon 
default in payment of installments of 
rent or interest sellers might repossess 
property and that, upon the determina- 
tion of agreement, sellers might collect 
rental up to time of repossessing prop- 
erty, sellers, after repossessing prop- 
erty, were entitled to recover amount 
of installments due and unpaid at time 
of repossession and interest on the 
total amount payable—Scull vy. Reiley, 
19 A.2d 76. 


§ 1290 

Ga.App. Where conditional seller re- 
possessed property for purpose of pro- 
tecting it after it appeared that the 
property had been abandoned by buy- 
er, but seller thereafter merely stored 
the property and never treated it as his 
own, the contract was not rescinded 
so as to preclude seller from suing 
thereon even though repossession for 
any purpose other than immediate sale 
may have been wrongful under terms of 
the contract.—Reynolds vy. Wilson, 13 
§.E.2d 853, 64 Ga.App. 723. 


§ 1293 

Pa.Com.Pl. On a petition to open a 
judgment entered on a note executed in 
connection with a bailment lease of a 
car, the record indicated: that on Oc- 
tober 5, 1931, the defendant purchased 
the car, which was financed by the 
plaintiff; that the parties executed a 
bailment lease and the defendant signed 
the note; that the amount involved in 
the lease and note was $400.00 to be 
paid in monthly installments of $40.00; 
that the defendant made one payment 
of $15.00, and the car was repossessed 
on December 9, 1933, and sold by the 
plaintiff to a third party for $50.00, 
which sum was credited on the note; 
that on June 7, 1940, the plaintiff en- 
tered the note, and issued execution; 
that on November 7, 1935, the defend- 
ant had been adjudged a voluntary 


breach of contract indicates an inten- 
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bankrupt, and was discharged on July 
9, 1937 from all his debts, it being dis- 
puted as to whether this claim was 
scheduled in the bankruptcy proceed- 
ings; and that the lease provided that ~ 
there could be both repossession and — 
an action to recover on the note. Held, — 

that the judgment will not be opened.— | 
Kines vy. Grossman, 51 Dauph. 58. | ot 
} § 1294 be Ag! 
Ga.App. The sellers’ repossession 
and sale of automobile to third person — 
on buyer’s default in payment 0 
monthly installment was not a “rescis- 
sion’”’ of contract of sale so as to en 
title buyer to recover his old automo 
bile which buyer gave to sellers as 
a part of purchase price, where sales 
contract authorized sellers to repossess _ 
automobile on default and to sell auto- 
mobile and to apply proceeds on bal- — 
ance due under contract.—Kilgore v. 
Williams, 15 $.H.2d 558. } Nene 
seller who / 


= 


Ga.App. A conditiona 
had right on default by buyer to re- 
possess automobile and sell it and ap- 
ply proceeds on unpaid purchase price, | fk 
could not, after ‘acquiring possession ae 
for a purpose other than sale under the — 
contract, sell the property without no- — 
tice to buyer and apply proceeds on 
unpaid purchase price, and such act 
of seller amounted to a rescission and — 
would permit buyer to recover from 
Seller the amount theretofore paid on ~ 
the purchase price, less value of hire ~ 
of automobile while in possession of © 
buyer.—Southern Auto Finance Co. v._ 
Chambers, 15 S.H.2d 903. ie, Soe 

Where automobile was retaken fro 
buyer by agent of conditional seller 
under express agreement that repos- ~ 
session was for a purpose other than ~ 
for resale because of default in pay 
ment of installments, the repossession 
was not a repossession for purpose of 
sale under terms of conditional sales 
contract, though only authority in th 
agent to’ repossess was to repossess for 
purpose of sale under terms of the con 
tract.—Southern Auto Finance Co. vy. 
Chambers, 15 S.H.2d 903, ; Ge 


§ 1303 d ne] 
C.C.A.Mo. The requirement of Mis- 
souri statute that a conditional seller 
may not repossess property without 
tendering to buyer amount paid less ~ 
reasonable compensation for use of 
property, not exceeding 25 per cent. 
of amount paid, is “mandatory.” Mo. 
St.Ann. § 3126, p. 1965.—Manufactur- 
ers Bank & Trust Co. of St. Louis vy. 
Lauchli, 118 F.2d, 607. , eS 


§ 1304 4 
D.C.Pa. The positive requirements of — 
Pennsylvania conditional sales act for 
resale of repossessed goods cannot be ~ 
validly waived by conditional buyer ~~ 
either by a stipulation in conditional 
sales agreement or by waiver before, 
at or after default in payment by con- 
ditional buyer. 69 P.S.Pa. § 361 et 
seq.—Waverly, Sayre & Athens Transp. 
Co. v. General Motors Truck Co., 36. | 
F.Supp. 285. 


The provisions of Pennsylvania con- 
ditional sales act for resale of repos- 
sessed goods are clear and positive, are 
there for the protection of conditional 
buyers from oppression by their sellers, 
and cannot be waived generally. 69 P. 
S.Pa. §§ 460, 461.—Waverly, Sayre & 
Athens Transp. Co. v. General Motors 
Truck Co., 36 F.Supp. 285. 

Where upon default of conditional 
buyer, the parties to conditional sales 
contract enter into an agreement for 
the settlement of their rights for new 
consideration passing between the par- 
ties, provisions of Pennsylvania condi- 
tional sales act against waiver of pro- 
visions for resale of repossessed goods 
no longer apply. 69 P.S.Pa. 461.— 
Waverly, Sayre & Athens Transp. Co. 

v. General Motors Truck Co., 36 F., 
Supp. 285 

Iowa. Where conditional sales econ- 
tract provided that upon buyer’s de- 
fault, seller could repossess automo- 
biles sold and could resell them at 
publie or private sale, with or with- 
out notice to buyer, sale without no- 
tice to buyer after repossession by 
seller was valid.—Bagnard y, Inter- 
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state Finance Corporation, 
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- account, 


' to satisfy 


§ 1304 
tat 294 N.W. 


In buyer’s action to recover proceeds 
of resale of automobiles repossessed by 
seller under conditional sales contract, 
buyer had burden of proving amount of 
expenses of repossession and_ resale 
which seller was entitled, under the 
contract, to deduct from the proceeds, 
and buyer could not recover in ab- 
sence of evidence of amount of such 
expenses.—Bagnard v. Interstate Fi- 
nance Corporation. 294 N.W. 790. 
N.Y.App.Div. Where less than 50 
per cent. of purchase price of automo- 
bile was paid by conditional buyer and 
conditional seller repossessed the auto- 
mobile upon repudiation of agreement 
by conditional buyer and claimed to 
haye retained automobile for account 
of conditional buyer until voluntarily 
sold by conditional seller without com- 
_pliance with statutory provision goy- 


-erning compulsory resale, the sale was 


a nullity and conditional buyer was 
discharged from any obligation under 
alleged agreement. Personal Property 
Law, §§ 79, 80, 80-c, 80-e—Mott vy. 
Moldenhauer, 27 N.Y.S.2d 563, 261 App. 
Div. 724 

In case of a voluntary sale by con- 
ditional seller who repossessed prop- 
-etty, sale need not be within 30-day 
_ period cectibed for compulsory re- 
sale, but may be made within a reason- 
able time after the retaking, otherwise 


an inference may arise that the seller 


has retained the property on his own 
Personal Property Law, § 79. 
“—Mott vy. Moldenhauer, 27 N.Y.S.2d 
563, 261 App.Div. ‘724. 


MSF Ad 76) . 

Tenn. In action by buyer of auto- 
“mobile on a conditional sale contract 
to recover from assignee of contract 


- purchase money paid, petition alleging 


that, after default in payment by buy- 
er, buyer returned automobile to as- 
signee for express purpose of advertise- 
ment and sale, as provided. for by 
conditional sales law, but that assignee 
failed to advertise and sell, stated a 
good cause of action under condition- 
al sales law. Code 1932,.§§ 7287-7291. 
—B A C Corporation v. Francis, 144 8S. 
W.2d 1098. 

Repossession by conditional seller 
under section of the conditional sales 
law relating to advertisement of con- 
ditionally sold property seized by sell- 
er must be for enforcement of claim 
for balance of purchase money, not for 
repairs or for safekeeping, in storage 
or otherwise, or for exchange or pri- 
vate sale, or any purpose other than 
the enforcement of seller’s rights aris- 
ing out of a default under a condi- 
tional sale contract. Code 1932, § 7287. 
—B A C Corporation v. Francis, 144 S. 
W.2d 1098. 

The drastic remedy under section of 
the conditional sales law providing that 
it is conditional seller’s duty, having 
regained possession of property be- 
cause of consideration remaining wun- 
paid at maturity, within 10 days aft- 
er regaining possession, to advertise 
the property for sale, otherwise buyer 
may recover ‘entire consideration paid 
does not apply, unless it appears that 
seller has regained possession of the 
property because of consideration re- 
maining unpaid at maturity, that is, 
for the purpose of enforcing contract 

balance unpaid thereon. 
Code 1932, § 7287.—B A C Corporation 
y. Francis, 144 S.W.2d 1098. 

In action by buyer of automobile on 
a eonditional sale contract to recover 
from assignee of contract purchase 
money paid, on ground that assignee 
did not advertise for sale within 10 

‘days after repossession of automobile, 


as required by the conditional sales 
law, buyer could recover only on es- 
tablishing that, when assignee repos- 


sessed automobile in buyer’s absence, 


SALES 

it was because buyer was in default, 
and for purpose of foreclosure. Code 
1932, §§ 7287-7291.—B A C Corpora- 
tion v. Francis, 144 S.W.2d 1098. _ 

Buyer of automobile on a conditional 
sales contract was not entitled to re- 
cover froém assignee of contract pur- 
chase money paid, on ground that as- 
signee did not advertise automobile for 
sale within 10 days after reposses- 
sion, as required by statute, where evi- 
dence showed that buyer lost his posi- 
tion and left the state, that buyer’s 
mother called assignee on the telephone 
and informed assignee of such facts 
and requested assignee to come and get 
automobile, and that assignee sent a 
garage operator who took automobile 
to his garage where it was held in 
safekeeping, since there was no “repos- 
session” of the automobile by assignee 
within the meaning of the statute. 
Code 1932, §§ 7287-7291.—B A C Cor- 
poration v. Francis, 144 S.W.2d 1098. 


§ 1309 

Ark. Where, under conditional sales 
contract covering automobile, seller had 
right to repossess automobile upon 
default in payment unless such right 
was waived by extension of time for 
payments, seller could not exercise the 
right through force or fraud, and it 
was “fraud” if seller gained possession 
of automobile from buyer by promis- 
ing to repair it after a collision and 
return automobile to buyer for an 
agreed chargé.—Barham y. Standridge, 
148 S.W.2d 648. 

Ga.App. Where purehaser of auto- 
mobile prevailed in trover suit brought 
by holder of retention of title contract, 
but automobile had been sold under 
“short order’ pending trial, holder 
of retention of title contract was not 
entitled, before foreclosure of such 
eontract and in absence of allegation 
of purchaser’s insolvency or other fact 
establishing equity jurisdiction, to com- 
pel sheriff to turn over proceeds of the 
sale to it, by money rule proceedings. 
—Smith vy. C. I. T. Corporation, 13 S. 
BH.2d 731. 

An unforeclosed retention of title 
contract cannot, at law, be the basis 
for a claim’ to money. which is in 
court for distribution.—Smith y. C. I, 
T. Corporation, 13'S.E.2d 731. 
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Miss. Provision in conditional sales 
contract of automobile that if for any 
reason seller should deem itself or au- 
tomobile insecure, seller might. with- 
out notice or demand and without legal 
process, take possession of automobile, 
is known as the “insecurity. clause’ 
and is reasonable and valid.—Commer- 
cial Credit Co. v. Cain, 1 So.2d 776, 190 
Miss. 866. 

Under “insecurity clause’ of condi- 
tional sales contract covering automo- 
bile, it is not necessary that there be 
any present default: in payment or 
any breach of the contract in the strict 
sense of that term in order that the 
clause may be brought into operation, 
—Commercial. Credit Co. v. Cain, 1 So. 
2d 776, 190 Miss. 866. 

The seller may proceed under the ‘‘in- 
security clause’ of conditional sales 
contract covering automobile upon such 
circumstances of presently apparent 
danger as would furnish probable cause 
for the belief that the security is un- 
safe when viewed in good faith by a 
man of reasonable prudence.—Commer- 
cial Credit Co. y. Cain, 1.S0.2d,776, 190 
Miss. 866. 

Under the “insecurity clause’ of con- 
ditional sales contract covering automo- 
bile, seller may take possession over 
the objections of the buyer so long as 
it is done openly at a proper place and 
without force or violence or any threat 
thereof and when the circumstances are 
such as to create no apprehension of 
any violence on the part of the buyer 
or any other person from whom the 
possession is being taken.—Commercial 
Credit Co. v. Cain, 1 So.2d 776, 190 
Miss. 866. 

Where possession of automobile is 
taken under the insecurity clause of 
conditional sales contract, one so taking 
possession must deal with the automo- 
bile as security and with reference to 
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1 So.2d 776, 190 Briss AOR: 
1 

Pa.Com.Pi. Force may not_be used to 
effect a repossession of the leased arti- 
cle after the bailee is in default.— 
Heicklen. v. General Acceptance Cor- 
poration, 19 Leh.L.J. 169. : 

§ 1318 


Idaho. In claim and delivery by sell- 
ers upon purchasers’ default under con- 
tract for sale of a dredge which provid- 
ed for retention of title in sellers of any 
parts of old dredge used in construc- 
tion of a new dredge, sellers’ demand 
for the new dredge itself, instead of 
only the parts of the old dredge used, 
covered property to which sellers never 
had title so that sellers could recover 
no damages for purchasers’ refusal to 
deliver the new dredge.—Saboe y. Gold 
Dredging, 105 P.2d 330. 

1331 

Pa. Recovery could not be had for 
injury to property repossessed under 
agreement for lease or conditional sale 
thereof or for expense in repossessin 
it, where statement of claim containe 
no allegation that property was dam- 
aged or that expense had been. incurred 
in securing repossession.—Scull _ vy. 
Reiley, 19 A.2d 76. 

§ 1332 

Ala, In detinue against county to re- 
cover mechanical shoyel, shovel bucket 
and steel enclosing cab, under sugges- 
tion that plaintiff claimed title to prop- 
erty as vendor under conditional sales 
contract, and request. that jury ascer- 


tain unpaid balance of purchase jrice, © 


amount of unpaid future installments 
not due at time suit was brought could 
be put in issue, to enable defendant 
county to make just compensation and 
retain the property in question. Code 
1923, § 7400.—Young & Vann Supply 
Co. v. Crenshaw County, 197 So. 897. 
Miss. In replevin action, plea of “not 
guilty” put in issue allegation of, dec- 
laration that prior to filing of affidavit 
in replevin defendant was in default in 
payinient of installment due on,;automo- 
ile and for that reason under condi- 
tional sale contract.and note the plain- 
tiff was entitled to immediate posses- 
sion of the. automobile.—Commercial 
Credit Co. v. Newman, 198 So. 303. 


§ 1334 

Ala. In detinue to recover mechani- 
eal. shovel, shovel bucket. and. steel 
enclosing cab, under suggestion that 
plaintiff claimed title to property as 
vendor under conditional sales contract 
and request that jury ascertain unpaid 
balance of purchase price, evidence of 
payments made. under contract, that 
machine was sold as new when in fact 
it was a used machine, and that plain- 
tiff. breached other implied and ex- 
press warranties, could be . shown. 
Code 1923, § 7400.—Young & Vann Sup- 
ply Co. y. Crenshaw County, 197 So. 


897. 
§ 1335 

Ind.App. In replevin for possession 
of household goods sold to defendant 
by plaintiff under conditional sale con- 
tracts, evidence held sufficient to jus- 
tify jury’s determination that goods 
were. worth: $240, which judgment 
awarded defendant if plaintiff failed 
to return goods to defendant as ordered 
thereby.—Anchor Stove & Furniture Co, 
v. Blackwood, 35 N.H.2d 117. 

§ 1343 

Ala. In detinue for recovery of ma- 
chinery sold under a conditional sales 
contract or its alternative value and 
damages for its detention and assump- 
sit for purchase price, under plea of 
general issue it. was permissible to 
show rescission of contract and_ basis 
thereof.—S. F. Bowser & Co. v. Harris, 
1 So.2d 14, 

Ok. In a conditional sale contract 
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cause of buyer’s default.—Welles v. 
Acree Motor Co., 107 P.2d 175. 

In action on contract for sale of au- 
tomobile which provided that seller 
could retake and resell automobile up- 
on default and. hold buyer for de- 
ficiency, where it appeared that buyer 
defaulted after payment of several in- 
Stallments, and that seller retook au- 
tomobile and properly sold it at public 
auction and applied amount received 
from the sale, together with amount of 
installments paid by buyer as a credit 
upon. obligation created by the con- 
tract, a judgment for the deficiency aft- 
er such credits would be sustained.— 
eae v. Acree Motor Co., 107 P.2d 


352 


§ 1 
N.Y.City Ct. Provision of Municipal 


Court Code relating to foreclosure of 


a conditional sales contract provides a 
method of procedure for Municipal 
Court only and creates no substantive 
rights enforceable in any other court. 
Municipal Court Code, § 70:—McManus 
Laboratories v. Madelon Condon Aes- 
thetics Salon, 21 N.Y.S.2d 826. - 
Court of Equity in exercise of its in- 
herent powers should not accord a con- 
ditional vendor a remedy by action to 
foreclose right of redemption since his 
legal remedies are entirely adequate. 
Personal Property Law, §§ 76-80.—Mce- 


‘Manus Laboratories v. Madelon Condon 


Aesthetics Salon, 21 N.Y.S.2d 826. 


§ 1361 

Ind.App. A conditional vendor has 
no cause of action against tort-feasor 
for wrongful destruction of the sub- 
ject-matter of sale, in absence of show- 
ing that conditional vendee was in 
default in performance of conditional 
sales contract, since conditional] vendor 
has suffered no damage until there is 
default by vendee.—Universal Credit Co. 
vy. Collier, 31 N.E.2d 646. 

A conditional vendee has cause of ac- 
tion for wrongful destruction of, the 


subject-matter of the sale, and may re-. 


cover the full amount of damage re- 
sulting.—Universal Credit Co. v. Collier, 
31 N.E.2d 646. 

Upon default in terms of conditional 
sales contract, both conditional vendee 
and conditional vendor may maintain 
action against wrongdoer for wrongful 
destruction of the subject-matter of 
sale—Universal Credit Co. y. Collier, 
31 N.E.2d 646. 


After default in conditional sale con- 
tract, amount of recovery by condition- 
al vendor from wrongdoer for destruc- 
tion of the subject-matter of sale is lim- 
ited to unpaid balance, but conditional 
vendee may recover the entire amount 
of damage occasioned to the property, 
and such recovery, in absence of fraud 
or. collusion, will bar conditional ven- 
dor from recovering from wrongdoer.— 
Universal Credit Co. v. Collier, 31 N. 
H.2d) 646. 


Pa.Com.Pl. Plaintiff claimed certain 
machinery, while under control of de- 
fendant had been disposed of to others, 
though plaintiff's title had been recog- 
nized by defendant and permission giy- 
en to remove said machinery; but on 
going to the building, plaintiff and his 
assistant were forbidden by custodian 
to remove machinery, and such ' re- 
fusal approved by president of defend- 
ant bank. Held, bank, owner of build- 
ing where goods had been placed, hay- 
ing recognized plaintiff’s title and hav- 
ing released goods to plaintiff. was re- 
sponsible for their loss after refusing 
to let rightful owner remove them. De- 
fendant’s offer to show goods sold on 
fraudulent, debtor’s attachment against 
bank’s lessee of building, irrelevant and 
incompetent. Even if such case had 
been. submitted to jury with - verdict 
for defendant, Court would have been 
constrained to grant new trial.—Free- 
man vy. Miners Nat: Bank, Pittston, 35 
Luz,L..Reg.Rep. 42, reversed Freeman, 


_— B Ht ae : . 
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to Use. Of Mwelnstock, v. Miners Sav. 
Bank, Pittston, 19 A.2d 514, 144 Pa. 


Super, 540. — j 
; Reet wr S-1875") ‘ 
Conn. In_ replevin by conditional 

Seller against deputy sheriff and attach- 

ing creditor of buyer, seller had bur- 

den of showing that there had been 

a default under conditional bill of sale. 

Gen.St.1930, §§ 5942, 5944, 5956.—M. 

Itzkowitz & Sons v. Santorelli, 21 A.2d 

376, 128 Conn, 195. 

§ 1376 

Pa,Super. In action by conditional 
sellers against landlord for conversion 
of machinery placed in Jeased building 
after landlord released right to levy on 
machinery for rent, evidence was ad- 
missible to show that tenant’s creditors 
issued fraudulent debtor’s attachment, 
levied on machinery, bought it in at 
sale, and sold it.—Kreeman, to Use of 

Weinstock, v. Miners Say. Bank, Pitt- 

ston, 19 A.2d 514, a ee 540. 

13 


Cal.App. In action by finance com- 
pany holding trust receipt to recover 
automobile purchased from retail deal- 
er, evidence sustained finding for pur- 
chaser on ground he acted in good faith 
and without actual knowledge of com- 
pany’s interest and, therefore, under 
trust receipt law, was a “‘buyer in the 
ordinary course of trade’ not affected 
by limitation on dealer’s liberty of sale. 
Civ.Code, § 3013, subd. 1; § 3016.5(2) 
(a) (i, ii) —Commercial Discount Co. v. 
Mehne, 108. P.2d 735. 

Conn. In _ replevin by conditional 
seller against deputy sheriff and at- 
taching creditor of buyer, seller could 
not recover for want of proof of default 
under conditional bill of sale, where 
buyer’s first note was not due until 
after replevin action was begun, and, 
although bill of sale recited that cer- 
tain checks were given, seller failed to 
prove that checks were in fact given, 
and hence there was no basis. on 
which seller could claim default in fail- 
ure to pay cliecks. Gen.St.1930, §§ 
5942, 5944, 5956.—M. Itzkowitz & Sons 
Yap ones 21 A.2d 376, 128 Conn. 


Miss. In action by conditional, buy- 
er against credit company for wrong- 
ful taking of automobile under the in- 
security clause, evidence showed _ that 
eredit company properly proceeded un- 
der the insecurity clause,and that tak- 
ing. was in accordance therewith.—Com- 
mercial Credit Co. v. Cain, 1 So.2d 776. 
190 Miss. 866. 

Pa.Com.P!. Plaintiff claimed certain 
machinery, while under control of de- 
fendant had been disposed of to others, 


though plaintiff’s title had been rec- 


ognized by defendant and permission 
given to remove said machinery; but 
on going to the building plaintiff and 
his assistant were forbidden by cus- 
todian to remove machinery, and such 
refusal approved by president of de- 
fendant bank. Held, bank, owner of 
building where goods had been placed, 
having recognized plaintiff’s title and 
having released goods to plaintiff was 
responsible for their loss after refusing 
to let rightful owner remove them. 
Defendant’s offer to show goods sold 
on fraudulent debtor’s attachment 
against bank’s lessee of building, ir- 
relevant and incompetent. ven if 
such case had been submitted to jury 
with verdict for defendant, Court would 
have been constrained to grant new 
trial—Freeman v. Miners Nat. Bank, 
Pittston, 35 Luz.L.Reg.Rep. 42, re- 
versed Freeman to Use of Weinstock vy. 
Miners Sav. Bank, Pittston, 19 A.2d 
514, 144 Pa.Super. 540. 
: § 1378 : 
Pa.Super. In action by conditional 
sellers against landlord for conversion 
of machinery placed in leased building 
after landlord released right to levy 
on machinery for rent, contradictory 
and oral evidence as to whether ma- 
chinery was in fact converted by land- 
lord was for jury.—Freeman to Use of 
Weinstock, v. Miners Sav. Bank, Pitt- 
ston, 19 A.2d 514, 144 Pa.Super. 540. 
Pa.Com.Pl. Plaintiff claimed certain 
machinery, while under control of de- 
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fendant had been disposed of to others, _ 
though plaintiff's title had been rec- — 
ognized by defendant and permission 
given to remove said machinery; but 
on going to the building plaintiff and 
his assistant were forbidden by custodi- — 
an to remove machinery, and such re- 
fusal approved by president of defend- 
ant bank. Held bank, owner of build- — 
ing where goods had been placed, hav- 

ing recognized plaintiff’s title and h v- ; 
ing released goods to plaintiff was re. 
sponsible for their loss after refusin Ne 
to let rightful owner remove them. De- 
fendant’s offer to show goods sold on ~ 

fraudulent debtor’s attachment against’ 
bank’s lessee’ of building, irrelevant and at 
incompetent. BWven if such case had 
been submitted to jury with verdict for © 
defendant, Court would have been con- ie 
strained to grant new trial—Freeman — bee 
v. Miners Nat. Bank, Pittston, 35 Luz. 
L.Reg.Rep, 42, reversed Freeman to 


~ 


Pittston, 
540. Tae 
§ 1385 Fey 

N.Y.App.Div.’ Buyer of refrigerator — 
under conditional sales contract would 


Use of Weinstock v. Miners Sav. Bank, € 


19 A.2d 514, 144 Pa.Super. a3 


Rey ir 
RI. Where seller of automobile un- 
der conditional sales contract by Balan 
tention of title warranted that title to 
automobile was in seller, whereas title “ 


¥.8.2d 431, :260. App.Div. 1030.5 9 © 


was in a third person at time the au- — 
tomobilé was delivered to buyer who | 
upon learning that title was in another — 4 
returned it within 14 days after sale £4 
was made, and a week later requested Re 
seller to return amounts paid, that sell- 
er; shortly thereafter acquired title to 
automobile did: not prevent buyer from _ 
exercising statutory right to elect to 
rescind contract for breach of warran- 
ty of title and recover amount paid. 
Gen.Laws 1938, ¢. 464, § 7.—Yattaw v. 
Onorato, 17: A.2d 430. 132 A.L.R. 334. 
§ 1393 Crepe 
Ark. In buyer’s action against con 
ditional seller for damages for alleged 
unlawful conversion of . automobile ~ 
which had been sold on contract giving — 
seller right to repossess automobile in 
case of default in monthly payments, 
where evidence was conflicting as to 
amount allowed buyer for buyer’s old — 
automobile, evidence as to value of old 
automobile was proper to corroborate’ 
buyer, and testimony of ‘seller’s book- 
keeper respecting how much seller ob- | 
tained'for old automobile was relevant 
on question of value of automobile — 
which buyer purchased.—Barham vy. 


Standridge, 148 S.W.2d 648. a 
1395 hata? 
Ark. If conditional seller’s conver- 


sion of automobile was unlawful, buy- — 
er could recover from seller the value | 
of converted automobile at time of con- ; 
version, less balance of purchase money 
Speen vy. Standridge, 148 S.W. — 
2 : Sees 


§ 1396 ' 

Ind.App. Upon default in terms of 
conditional sales contract, both con- 
ditional vendee and conditional vendor 
may maintain action against wrong- 
doer for wrongful destruction of the |! 
subject-matter of sale.—Universal Credit 
Co. v. Collier, 31 N.E.2d 646. 

After default in conditional sale con- 
tract, amount of recovery by condition- 
al vendor from wrongdoer for destrue- 
tion of the, subject-matter of sale is 
limited to unpaid balance, but condi- 
tional vendee may recover the entire ' 
amount of damage oceasioned to the , 
property, and such recovery, in absence 
of fraud or collusion, will bar condi- 
tional vendor from _ recovering. from 
wrongdoer.—Universal Credit Co. vy. 
Collier, 31 N.H.2d 646. 

§ 1406 

Cal.App. A finance corporation, lend- 
ing money to retail automobile dealer 
on automobiles previously obtained by 
him from wholesalers and receiving in 
exchange trust receipts reciting that 
retailer held automobiles as trustee for 
such corporation, had no eause of ac- 
tion against registered legal owner, 


§ 1409 i 


who financed wholesalers’ acquisition 
of automobiles under trust receipt 


_ transactions, for conversion thereof, as. 


such owner had right to possession of 
automobiles prior in time and superior 


to that of finance corporation.—Metro-— 


politan Finance Corporation of Cali- 
fornia v. Morf, 109 P.2d 969. 
F § 1409 
_ ©.C.A..daho. A provision in condi- 
tional sales contract that it might be 
assigned to named bank without no- 
tice to purchaser, and when assigned 
should be free from any defense, coun- 
terclaim, or cross-complaint by pur- 
chaser was valid and barred the de- 
fense of breach of implied warranty, in 
action by Federal Housing Administra- 


| tion as insurer of the note and con- 


Benefit of Administrator of Federal 


Housing Administration, v. Troy-Pari- 


Since parties 
ao 
i 


and for Benefit of Administrator of 
_ Federal 
_ roy-Parisian, Inc, 115 F.2d 224. 


tional sales contract whereb 
es Or admitted notice of intended assign- 


sian, Inc., 115 F.2d 224. 
to conditional sale 
might originally have put their con- 
_ tract in negotiable form, they could 


_ by agreement impart to it limited ele- 


} 


ments of negotiability—U. S. ex rel. 


Housing Administration v. 
C.C.A.Tenn. A provision of condi- 
purchas- 


‘ment of contract and waived all his 
rights against seller in any action by 
assignee was invalid as against ‘‘public 


_ policy,’ and would not prevent pur- 


a 


-\ secured note by fraudulent misrepre- 
- gentation of a material fact.—HKquip- 


chaser from defending action by as- 
‘signee on a note given pursuant to 
contract on ground that original payee 


ment Acceptance Corporation y. Ar- 
wood Can Mfg. Co., 117. F.2d 442. 

_ Ariz. Where automobile dealer who 

transferred automobile conditional sales 


h 


- eontract to finance corporation agreed 


that, if automobile was repossessed by 
corporation and delivered to dealer, 


dealer would assume payment of obli- 


gations of the purchaser, dealer as- 
sumed liability as a “principal debtor” 
and not as a “guarantor’’ or “surety”, 
notwithstanding instrument whereby 


contract was transferred to corporation 


was denominated at the top “Assign- 


- ment with Guaranty of Payment.”—Pa- 


cific Finance Corporation of California 


y. Burkhart, 108 P.2d 380. 


In action by assignee of automobile 


-. eonditional sales contract against auto- 
_. mobile dealer who agreed to pay, bal- 
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By 
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} 
+ 
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‘ 
r 


sf 


ance of purchase price after assignee 
delivered automobile to dealer upon 
purchaser’s default except that if any 
installment was delinquent for more 
than 45 days before assignee made de- 
mand for repossession or took legal 
steps to secure automobile dealer would 
be relieved from liability, allegation 
that default occurred on one day and 
possession of automobile was taken 

more than 45 days later was sufficient 
to raise presumption that possession 
was delivered as soon as demand was 
made as regards whether dealer was 
relieved from liability.—Pacific Finance 
Corporation of California v. Burkhart, 
108 P.2d 380. 


Where automobile dealer, who as- 
signed automobile conditional sales con- 
tract to finance corporation, agreed 
that, if automobile was repossessed and 
delivered to dealer, dealer would as- 
sume payment of purchaser’s obliga- 
tions, except that dealer was to be re- 
lieved from liability if any installment 
was delinquent for more than 45 days 
before corporation made demand for 
repossession or took legal steps to se- 
cure the automobile, complaint which 
alleged that purchaser was in default 
on January 5, 1937, and that corpora- 
tion repossessed the automobile on fol- 
lowing April 18, and delivered automo- 
bile to dealer, was subject to general 
demurrer for showing on its face that 
more than 45 days elapsed between 
default and repossession.—Pacific Wi- 
nance Corporation of California y. Burk- 
hart, 108 P.2d 380. 

Where automobile 


dealer, who as- 


¥ ad 


‘sares 


signed automobile conditional sales con- 


tract to finance corporation, agreed 
that, if automobile was repossessed and 
delivered to dealer, dealer would as- 
sume purchaser’s obligations, except 
that dealer would be relieved if any 
installment was delinquent for more 
than 45 days before corporation made 
demand for repossession or took legal 
steps to secure the automobile, and cor- 
poration did not repossess within 45- 
day period, dealer’s letter requesting 
corporation to sell automobile and 
agreeing that such sale did not release 
dealer from liability on contract and 
that. dealer agreed to pay deficiency, 
constituted a “waiver” of 45-day clause. 
—Pacific Finance Corporation of Cali- 
fornia v. Burkhart, 108 P.2d 380. 

N.Y.Sup. In action by buyer against 
assignee of conditional sales agreement 
to recover possession of automobile, or 
value thereof, and damage for loss of 
its use, where buyer’s evidence showed 
that buyer signed in blank a condition- 
al bill of sale and note which seller 
subsequently assigned, and that there- 
after buyer entered into a new ar- 
rangement with seller without knowl- 
edge of seller’s assignment of original 
papers, charge to find for assignee if 
assignment to it of original papers 
was made before seller and buyer 
agreed on different terms was error.— 
Coceiardo vy. N. B. I. Corporation, 25 
N.Y.S.2d 588. . 

§ 1419 


Wis. Where truck buyer to correct 
incorrect statement of motor and serial 
numbers of truck in original~ condi- 
tional sales contract executed a _ sec- 
ond conditional sales contract which 
was assigned to finance company, aft- 
er which seller assigned first con- 
tract to bank, “seller had no rights 
under first contract which had no 
legal existence after execution of sec- 
ond contract, and bank in taking as- 
signment of first contract which was 
non-negotiable acquired no greater 
rights than seller had and was not 
entitled to recover the truck as against 
finance company holding’ second con- 
tract, notwithstanding that first con- 
tract was first filed of record in coun- 
ty of buyer’s residence. St.1939, § 
116.02.—Marathon Finance Corporation 
v. Matheos, 298 N.W. 61, 238 Wis. 351. 

§ 1437 


Pa.Super. In replevin action against 
lessee to recover an automobile by as- 
signee of bailment lease executed by 
automobile dealer, burden was on as- 
signee to prove his immediate right of 
possession against lessee.—Commercial 
Credit Co. v. McDermott, 19 A.2d 622. 
144 Pa.Super. 281. 

Utah. Where conditional sales con- 
tract contained provision -authorizing 
holder of contract upon buyer’s failure 
to make payment of ary installment 
when due to take possession of re- 
frigerator, and retain all moneys paid 
thereon for reasonable use thereof, and 
sell refrigerator to satisfy unpaid bal- 
ance, evidence established that holder 
of contract was justified in taking pos- 
session of refrigerator for buyer’s de- 
fault.—Fausett v. General Electric Con- 
tracts Corporation, 112 P.2d 149, re- 
hearing denied 114 P.2d 205. 

Utah. Where conditional sales con- 
tract contained provision authorizing 
holder of contract upon buyer’s failure 
to make payment of any installment 
when due to take possession of re- 
frigerator and retain all moneys paid 
thereon for reasonable use thereof, and 
sell refrigerator to satisfy unpaid bal- 
ance, evidence showed that holder of 
contract upon buyer’s default gave no- 
tice that buyer was required to comply 
with terms of contract to avoid for- 
feiture, and that holder of contract did 
not take possession of refrigerator for 
buyer’s default until some 18 days aft- 
er notice was given to buyer.—Fausett 
vy. General Hlectric Contracts Corpora- 
tion, 114 P.2d 205, denying rehearing 
112 P.2d 149. 

§ 1439 


Ind. In order to render penal sale 
or encumbrance by conditional buyer, 
of property which is subject of condi- 
tional sale, the sale or encumbrance 


( , Sip eA heer Mos 
“must be made without y- 
proval of conditional seller, and a sale 

or encumbrance made by conditional 
buyer by virtue of a conditional per- 
mission to sell given by conditional 
seller is not criminal even though the 
condition attached to the permission is 
violatedi-Sheets v. State, 30 N.H.2d 


309. 
1440 
Fla. A suit of clothes was “personal 
property” within statute defining 


offense of disposing of personal prop- 
erty under lien, and hence warrant 
eharging that relator purchased suit 
under a retain title contract and did 
unlawfully hide and conceal and trans- 
fer suit with intent to defeat, hinder 
and delay recovery of such property by 
sellers thereof, charged an _ offense. 
Comp.Gen.Laws 1927, § 7316.—Hayes 
v. Jones, 2 So.2d 588. ' 


Proof that personal wearing apparel 
purchased under a retain title contract 
had been completely worn out by pur- 
chaser in ordinary usage of articles 
would constitute a defense to prosecu- 
tion under statute defining offense of 
disposing of personal property under | 
lien, Comp.Gen.Laws 1927, § 7316.— 
Hayes v. Jones, 2 So.2d 588. 

In determining whether disposing of 
property obtained under retain title 
contract constitutes an offense within , 
statute defining offense of disposing of 
personal property under lien, character 
of property, aside from its being per- 
sonal property, has no_ controlling 
effect. Comp.Gen.Laws 1927, § 7316.— 
Hayes v. Jones, 2 So.2d 588. y 


SALVAGE 


, §3 

D.C.Pa. Notwithstanding general 
custom on local rivers by which steam- 
boats mutually assisted each other in 
ease of accident without claim of sal- 
vage for service rendered, and notwith- 
standing master of boat in distress 
ealled for assistance with such custom 
in mind and master and crew of assist- 
ing boat rendered assistance in adher- 
ence to the custom, the owner of the 
assisting boat was not bound to par- 
ticipate in the custom and was entitled 
to claim salvage.—Costanzo ‘Transp. 
Co. v. American Barge Line Co., 35 
F.Supp. 929, 


5 
See The Shanalion v. The Dr. Brink- 
ley II [1940] 3 Dom.L.R. 420. 


§ 21 
Alaska. Evidence held to show that 


the work of ‘bringing into place of 


safety a vessel which was in helpless 
condition and adrift and in lantnent 
danger of being carried onto reef, was 
“salvage’’ operation, entitling salvors 
to compensation.—The Caleb Haley, 9 
Alaska 110. 

§ 42 


D.C.Pa. Where owner of assisting 
steamboat filed libel on its behalf and 
on behalf of crew for salvage for sery- 
ices rendered in answer to distress 
signal, but master and pilot of libel- 
ant’s boat stated on witness stand that 
they had not authorized filing of libel 
on their behalf and did not desire to 
claim a salvage allowance, a salvage 
allowance would not .be awarded G 
either of them.—Costanzo Transp. Co. 
Xe American Barge Line Co., 35 F.Supp. 


§ 113 

D.C.Pa. Where crew of libelant’s 
steamboat spent two hours and forty 
minutes in securing and mooring seven 
drifting barges in answer to distress 
signal by steamboat from which barges 
had broken away, barges and freight 
thereon were valuable but they and 
libelant’s boat were in slight peril, 
cost of operating libelant’s boat was 
less than $8 per hour and ordinary 
towing charges were about $20 per 
hour, libelant would be allowed $300 
salyage, mate would be allowed $10, 
and seven members of crew $5 each,— 
pee aO ed Ey ee es Co. v. American Barge 
Line Co., 35 F.Supp. 929. 


See Liddl ve YG d 
iddle v. M. V. Gra 
Dom.L.R. 148. Ag thesthie 


SAR ee ahd FE Net bah gU at ae na ed 
“consent or ap- 


Winn Gon eS AOl lip tia oa @ 
-Del.Ch. In suit to forfeit charter of 


educational corporation where it ap- 


peared that a majority of trustees con- 
veyed part of land on which was lo- 
eated a school building to the United 
States which also acquired title by 
condemnation but did not take posses- 
sion and disposal to United States 
would prevent carrying out corporate 
purpose and a conflict of interest ap- 
peared between corporation and_ trus- 
tees, receiver was appointed during 
pendency of litigation to safeguard 
rights and property of corporation and 
of persons concerned with it, where it 
was not perceived that substantial 
damage would result from granting re- 
lief.—Morford ex rel. Gray v. Trustees 
of Middletown Academy, 14 A.2d 382. 

: 20 


Miss. The statute making an ap- 
propriation for the state textbook fund 
to pay expenses of the State Textbook 
Rating and Purchasing Board and to 
purchase free textbooks for distribu- 
tion to pupils in all qualified elementa- 
ry schools in the state, including pri- 
vate and sectarian schools, did not 
create a use or diversion of “school or 
other educational funds” by the state 
in violation of the Constitution, the use 
of the textbook fund constituting no 
charge against any public school funds 
nor against any trust funds available 
for particular schools or educational 
purposes, and such funds not being 
“appropriated for the support of any 
sectarian school’, Laws 1940, ec. 18; 
e. 202, 23; Const.1890, § 208.— 
Chance v. Mississippi State Textbook 
Rating and Purchasing Board, 200 
So. 706. 

The lending of textbooks to pupils in 
elementary schools, including private 
and sectarian schools as well as public 
schools, as authorized by statute, does 
not constitute a “pledging or loaning 
of the credit of the state in aid of any 
person, association, or corporation”, in 
violation of the Constitution, since 
books belong to and are controlled by 
the state and are merely loaned to the 
pupils designated, and their preserva- 
tion is fostered by: the exaction of a 
suitable compensation for their loss or 
damage. Laws 1940, ec. 202, §§ 10, 13, 
15, 23; Const.1890, §§ 201, 208, 258.— 
Chance v. Mississippi State Textbook 
Rating and Purchasing Board, 200 So. 
706. 
The statute granting qualified private 
or sectarian schools the privilege of 
requisitioning the loan of textbooks to 
their pupils from the State Textbook 
Rating and Purchasing Board, which 
textbooks are paid for by state ap- 
propriation, does not give such schools 
the “control of any part of the school 


or other educational funds of the 
state” within the constitutional pro- 
hibition. Laws 1940, c. 202, PAA 


Const.1890, § 208.—Chance v. Missis- 
sippi State Textbook Rating and Pur- 
chasing Board, 200 So. 706. 
eae 
Mass. The statute requiring every 
school committee to purchase American 
flag for each school house under its 
control, and requiring teacher to dis- 
play flag and cause pupils under his 
charge to salute flag and give a pledge 
of allegiance to the flag, is applicable 
only to public schools. G.L.(Ter.Ed.) 
ce. 71, § 69, as added by St.1935, c. 258. 
—Commonwealth v. Johnson, 35 N.E.2d 
801, 309 Mass. 476 


Mass. The statute requiring every 
school committee to purchase American 
flag for each school house under its 
control, and requiring teacher to dis- 
play flag and cause pupils under his 
charge to salute flag and give a pledge 
of allegiance to the flag, is applicable 
only to public schools. G.L.(Ter.Hd.) 
CL; 69, as added by St.1935, ¢. 
258.—Commonwealth vy. Johnson, 35 N. 
H.2d 801, 309 Mass. 476. 


§ 28 i 
Ga. The amended Equalizing Oppor- 
tunities Act repealed by implication so 
much of the special act as declared a 
basis for apportionment of the state 


school fund to Bibb county, and placed 


5 Oil 


Pa 


AND 


SCHO 


Bibb county on a different and gen- 


"eral basis: than that prescribed by the 


tee ae Opportunities Act. Laws 
1937, p. 882, as amended by Laws 1939, 
p. 408; Laws 1872, p.. 389, § 3.— 


Board of Public Education and Or- 
phanage for Bibb County v. State 
Board of Education, 10 S.H.2d 365, 190 
Ga. 581. 

The amended Equalizing Opportun- 
ities Act did not violate the constitu- 
tional provision that existing local 
school systems shall not be affected by 
the Constitution, because of the fact 
that it repealed by implication so much 
of the special act as declared a basis 
for apportionment of the state school 
fund to Bibb county, and placed coun- 
ty on a different and general basis 
than that prescribed by the amended 
Equalizing Opportunities Act, since the 
constitutional provision is not a pro- 
hibition against legislative enactment 


changing such local systems. Laws 
1937, p. 882, as amended by Laws 
1939, p. 408; Laws 1872, p. 389, § 3; 


Const. art. 8, § 5, par. 1.—Board of 
Public Education and Orphanage for 


Bibb County vy. State Board of Educa- : 


tion, 10 S.W.2d 365, 190 Ga. 581. 

Ga, The statute establishing the 
Richmond county board of education 
and providing that no general law on 
subject of education in force in the 
state, or thereafter to be enacted 
should be so construed as to interfere 
with, diminish or supersede the rights, 
powers, and privileges conferred on the 
board of education of Richmond coun- 
ty by the act, unless it should be so 
expressly provided by designating the 
county and board under their respec- 
tive names, did not prevent the Gen- 
eral Assembly from repealing by im- 
plication a part of that act by the 
amended Hqualizing Opportunities Act. 
Laws 1937, p. 882 et seq., as amended 
by Laws 1939, pp. 408, 409; Laws 
1872, p. 462, § 20.—State Board of 
Education v. Board of Education of 
Richmond County, 10 S.H.2d 369, 190 
Ga. 588, followed in State Board of 
Education v. Board of Public Hducation 
for Savannah and Catham Counties, 10 
S.H.2d 374, 190 Ga. 597. ‘ 


The amended Equalizing Opportun- 


ities Act applies to independent school - 


systems, such as the school system of 
Richmond county, and hence it im- 
pliedly repeals previous inconsistent 
special and general laws applicable to 
such independent school systems. 
Laws 19387, p. 882 et seq., as amended 
by Laws 1939, pp. 408, 409.—State 
Board of Education v. Board of Educa- 
tion of Richmond County, 10 S.H.2d 
369, 190 Ga. 588, followed in State 
Board of Education v. Board of Public 
Education for Savannah and Catham 
Counties, 10 §.H.2d 374, 190 Ga. 590. 


29 

Iowa. The establishment and mainte- 
nance of educational system through 
public schools is indispensable obliga- 
tion and function of state, and system 
should be so maintained as to keep 
abreast with progress generally and to 
meet needs of the times, principle ap- 
plying not only to courses of study but 
also to teaching force, and policy with 
respect to either should not be an in- 
flexible one.—Talbott v. Independent 
School Dist. of Des Moines, 299 N.W. 
556, 230 Iowa 949. 

Kan. The act relating to junior col- 
leges in certain school districts main- 
taining a high school in cities of the 
third class does not violate the sec- 
tion of the Constitution providing that 
the legislature shall encourage the pro- 
motion of intellectual, moral, scientific, 
and agricultural improvement, by es- 
tablishing a uniform system of common 


schools, and schools of a higher grade, 


embracing normal, preparatory, col- 
legiate, and university departments. 
Laws 1937, ¢c. 302; Const. art. 6; § 2. 


—Rural High School No. 6, Doniphan 
County y. Board of Com’rs of Brown 
County, 109 P.2d 154, 153 Kan. 49, Rur- 
al High School No. 6, Doniphan County 
vy. Board of Com’rs of Brown County, 
110 P.2d 748, 153 Kan. 49. 

N.J.Sup. The general school law is 
“prospective” in all its features and not 


a 


OL DISTRICTS 


principally agricultural—School Dist. — 


‘islature may impose.—School Dist, No. 


population of which is no longer be- 


LP ik Re a - € f. nee ¥ 
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§ 34 


aT: ee 


“retroactive,”—Board of ‘Education of 


Lumberton Tp., in Burlington County 
v. New Jersey State Board of Educa- 
tion, 17 A.2d 78, 125 N.J.L. 590. ie 
-Pa.Super. The vocational high | 
schools are intended to supplement the : 
common educational system of the state 
but not to supplant any part of it and ~ 
are designed for special purposes and 
to fit pupils for particular vocations, q 


a 


of City of New Castle, Now for Use of 
Sherer, v. School Dist. of North Beaver _ 
Tp., 14 A.2d 855, 141 Pa.Super, 401. 
Pa.Super. The statutory provisio 
that whenever the average term attend- — 
ance of pupils regularly enrolled at 
any one-room school in any school dis- — 
trict of the fourth class is ten, or less 
than ten, the board of school directors — 
shall closesuch school requires the 
board of any school district of the 
fourth class to close a one-room 


small number of pupils they deem it 
necessary or advisable in the public in- 
eet cae ue soe be closed. 24 — 
3s. -—Crist v. Rayne Tp. School 
Dist., 21 A.2d 417. J Hh. 3 peg ge 
Tenn. Hducation is a ‘governmental Be 
function”.—Knox County y. State ex 
rel. Nighbert, 147 S.W.2d 100. muh nS 
Wis. The establishment of sys % 
of public instruction in state is “‘gov- 
ernmental function” as to f 


immediately by Legislature © 
or by subordinate bodies to which the 
matter is delegated, subject to such 
conditions, and without notice, as Leg 


3 of Town of Adams y. Callahan, 297 _ 
N.W. 407, 237 Wis. 560. eee 


§ 33 “ ; 
Fla. The distribution of state racin 
tax fund accruing to Charlotte county, 


tween 4,000 and 4,050, is controlled, 
not by statute providing for payment 
of certain percentages of moneys re-- 
mitted to counties with such popula- 
tion to county board of instruction, ~— 
named city in such county, and board © 

of county commissioners, but by stat- 
ute giving commissioners of all ‘state 
counties power and discretion to deter- 
mine whether such funds shall be 
converted into county school fund or ~ 
other lawfully authorized fund or be. | 
apportioned to two or more of such 


funds. Acts 1931, ¢. 14832, as amend- 
ed by Acts 1939, cc, 19106, 19170; 
Acts 1987, .c. 18091.—State ex rel, — 


Sparks v. Lee, 200 So. 909. a 
Fla. The Legislature may, by prop- 
er enactment, designate lawful county 
purposes. to which county funds may 
be devoted, or for which they may be | 
expended, provided that such funds 
have not been raised for a particular 
county purpose, and the maintenance 
of county free schools is a proper 
county purpose.—State ex rel. Board 
of Public. Instruction of. Sarasota 
County v. Lee, 1 So.2d 166 teed 
Ohio App. The primary purpose of 
the School Foundation Act was to pro- 
vide for the creation of a publie school 
fund in the state treasury and a system 
of distribution to schools in such a 
way as to promote efficiency and econ- 
omy. Gen.Code, §§ 7600-1 to 7600-8,— 
Board of Education of Berea Rural 
School Dist. of Hamilton County y. 
Board of Education of Hamilton Coun- 
ty, 31 N.H.2d 702, 66 Ohio App. 267. 


3 
Idaho. The omission of the word 
“state’ from the enumeration of securi- 
ties that might be accepted on the loan- 
ing of permanent endowment funds 
other than funds arising from disposi- 


§ 35 
tion of university land could not be 
held to be a mistake on part of Legis- 
lature, where language used in pro- 
posed amendment was not ambiguous 
or uncertain, notwithstanding that Leg- 
islature subsequently enacted statutes 
in terms contrary or contradictory to 
constitutional amendment which was 
submitted to and adopted by the peo- 
ple. Const. art. 9, § 11, as amended 
; in 1928; Const. art. 20, § 1.—State ex 
1 rel. Kinyon v. aes 115 P.2d 97. 
; I 3. 


Idaho. Under the Constitution as 
amended, the permanent educational 
fund other than funds arising from the 
disposition of university land cannot be 
 joaned on state bonds. Laws 1933, Ex. 
- Sess., c. 18, as amended by Laws 1941, 
e123; Const. art. 9,'§ 11, as amend- 
ae ed, see Laws 1941,'p. 480; Const. art. 
20, § 1—State ex rel. Kinyon v. En- 
King, 115. B.2d,97. f j 

N.D. The Board of University and 

School Lands is vested with discretion 

in the performance of directing the in- 
- yestment of the moneys of the perma- 
; nent school fund. Comp.Laws 1913, § 
—-284; ~Const. § 156.—Moses v. Baker, 
: 299 N.W. 315. ; , 

The Board of University and School 
Lands was entitled to invest a portion 
of the money in the permanent school 
fund in buying United States govern- 

ment bonds at a price greater than 
par, since the board may purchase 
aie securities for investment at a premium, 
if, in the exercise of its discretion, it 
Bais is deemed proper to do_so. Const. 
eg Amend. art. 39; Comp.Laws Supp. 
G:,! 1925, § 287, as amended by Laws 1929, 
_——s @.-215.—Moses v. Baker, 299 N.W. 315. 
ss Where the Board of University and 
te School Lands purchased securities for 
investment of moneysin the permanent 
‘’school fund at a premium and interest 
accrued to the date of the purchase, 
the amount of the interest accrued is 
part of the purchase price, and the 
, payment therefor must be made out of 
-—s the _~permanent fund. Comp.Laws_ 19138, 
—s« S$ 133, 293, 295; Const. § 154.—Moses 
Bh v. Baker, 299 N.W. 315. 
Beane § 39 
Ne Okl. Where commissioners of state 

land office held mortgage to secure a 
loan of public funds on land acquired 
. by county at tax resale, commissioners 

- eould maintain an action to foreclose 
the mortgage, and in such an action, it 
was mandatory duty of court to ap- 
point a receiver to take charge of such 
jJand, where property was not actually 

hic] occupied as a homestead by the fee 
- owner: 19 OkI.St.Ann. § 1; 64 OkI.St. 
Ann. § 58; 68 OkI.St.Ann. §§ 353, 394, 

; 432-432p.—State ex rel. Commission- 
ers of Land Office v. Passmore, 115 P. 


is 
ves 


2d 120. 
§ 41 
Ky. Under constitutional provision 
By requiring sums produced for purposes 
4 of common ‘school education to: be 
appropriated to the common schools 


oe only,’ what are purposes of common 
school education is a matter of opin- 
{ ion, and unless particular item of ex- 
penditure is extreme or clearly other- 
wise, legislature may declare it to be a 
/ purpose of common school education. 
. Const. § 184.—Board of Education of 
Kenton County v. Talbott, 151 S.W. 

2d 42, 286 Ky. 543. 
» By failing to exclude specific excise 
tax on gasoline from amount paid for 
purchase of fuel for transportation of 
school children, legislature intended 
that such tax should be included as 
part of the cost of transportation, and 
hence could be regarded as an ap- 
propriation of a portion of the school 
fund for that purpose, especially in 
view of statutes expressly excluding 
school busses and school children from 
other taxes. Ky.St. §§ 1342a-1, 2739g- 
7, 2739j-1, 4399-18, 4399-20; § 4281g-1 
et seq.—Board of Education of Kenton 
County v. Talbott, 151 S.W.2d 42, 286 
Ky. 543. 
Nev. The statutory provision gov- 
erning apportionment of money from 
. state school reserve fund was not so 
conflicting with later provision, adopt- 
ed by the same legislative act, pre- 
scribing amount of county school tax 


‘Sam * at es 
hou x x ¥ 
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to be levied, as to make the later, pro- 
vision control the earlier one. Comp. 
Laws § 5798, subd. 4(a); § 5799, subd. 
2.—Board of School Trustees of Las 
Vegas Union School Dist. No. 12 v. 
Bray, 109 P.2d 274. : ; 

Under statute providing that when- 
ever county shall have levied 35 cents 
on the $100 assessed valuation for ele- 
mentary school purposes, superintend- 
ent of public instruction shall appor- 
tion to said county from the_ state 
school reserve fund a sum _ sufficient, 
with the amount raised by the levy, to 
make the sum required by law for ele- 
mentary school purposes, and statute 
prescribing minimum levy to be made 
by board of county commissioners, a 
county required to levy more than 35 
cents on the $100 is nevertheless en- 
titled to apportionment from school re- 
serve fund on basis of 35-cent levy. 
Comp.Laws, § 5798, subd. 4(a); § 5799, 
subd. 2.—Board of School Trustees of 
Las Vegas Union School Dist. No. 12 
v. Bray, 109 P.2d 274. 

There is a difference between ‘“as- 
sessment” or “levy” of school tax and 
“apportionment” or “distribution” 
thereof, and hence provision requiring 
higher levy of school tax than 35 cents 
on the $100 is not necessarily repug- 
nant to or in conflict with provision 
granting state aid on basis of 35-cent 
levy. Comp.Laws, § 5798, subd. 4(a); 
§ 5799, subd. 2.—Board of School 
Trustees of Las Vegas Union School 
Dist. No, 12. v. Bray, 109: P.2d 274. 

The statutory provision for giving 
special apportionment to school district 
from state school reserve fund, under 
special and limited conditions, does not 
override previous provision for state aid 
to counties under other. conditions, 
when county levy is insufficient. Comp. 
Laws, § 5798, subds. 4(a), 5(a).—Board 
of School Trustees of Las Vegas Union 
Swale Dist. No. 12 vy. Bray, 109 P.2d 


N.J.Sup. The object of the stat- 
ute providing for apportionment of 
state school funds to districts which 
have paid tuition of pupils of district 
attending high school in another dis- 
trict is to provide funds for such pur- 
pose for the ensuing year rather than 
to reimburse district for tuition paid 
out during preceding year, although 
apportionment is made on basis of at- 
tendance during preceding year. N.J. 
S.A. 18:10-41, subd. m.—Board of Edu- 
eation of Lumberton Tp., in Burlington 
County v. New Jersey State Board of 
Education, 17 A.2d 78, 125 N.J.L. 590. 


OhioApp. The statutes regulating 
the terms and conditions under which 
schools could become eligible to partici- 
pate in a state publie school fund do 
not require individuals, as distinguish- 
ed from boards of education, to con- 
tract pursuant to them, but enjoin ob- 
ligations on boards of education as pre- 
requisites to state aid for local school 
districts. Gen.Code, § 7595-1¢ et seq.— 
Roberts v. Board of Education of Ross 
Tp. Rural School Dist., Greene Coun- 
ty, 30 N.H.2d 359, 65 Ohio App. 392. 

Ohio App. The primary purpose of 
the School Foundation Act was to pro- 
vide for the creation of a public school 
fund in the state treasury and a system 
of distribution to schools in such a 
way as to promote efficiency and econ- 
omy. Gen.Code, §§ 7600-1 to 7600-8.— 
Board of Education of Berea Rural 
School Dist. of Hamilton County y. 
Board of Education of Hamilton Coun- 
ty, 31 N.H.2d 702, 66 Ohio App. 267. 

The main purpose of provision of 
School Foundation Act that a district 
that has failed to comply with the act 
shall not be entitled to participate in 
distribution of funds under the act was 
to give the state director the power to 
grant or withhold state aid to insure 
an economical operation of the school 
system, and not to vest in him a prior 
control of the discretion of the local 
county board of education in the exer- 
cise of the power vested in it by then 
existing laws. Gen.Code, § 7595-1le— 
Board of Education of Berea Rural 
School Dist. of Hamilton County vy. 
Board of Education of Hamilton Coun- 
ty, $1 N.E.2d 702, 66 Ohio App, 267. 
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trust for the same purpose, and any 


‘vancement of youth of district but for 


‘dar Rapids, Linn County, v. State Ap- 
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Ariz. School districts 


‘the state for the sole purp 


20Se 
moting education and all their power 
are given them and all the property 
which they own is held by them in 


contract of cats nature which they may. 
enter into, which shows on its face that 
it is not meant for educational ad- 


some other purpose, no matter how 
worthy in its nature, is “ultra vires” 
and void.—Prescott Community Hospi- 
tal Commission v. Prescott School Dist. 
No. 1 of Yavapai County, 115 P.2da 160. 
Ill. A “sehool district” is a ‘‘quasi- 
municipal corporation” and a quasi- 
municipal corporation is not liable for 
breach of duty of its officers.—Leviton 
v. Board of Education of City of Chi- 
cago, 30 N.H.2d 497, 375 Ill. 594. 
Iowa. The Independent School Dis- 
trict of Cedar Rapids is a legislative 
ereation, operating as a part of its 
political organization, and is not a 
“person” within the meaning of any 
bill of rights or constitutional limita- 
tion.—Independent School Dist. of Ce- 


peal Board, 299 N.W. 440, 230 Iowa 


§ 47 

Pa.Super. A school district is an 
agency of the commonwealth and, as 
such, a “quasi-corporation” for the sole 
purpose of administering the system of 
public education —Walsh v. School 
Dist. of Philadelphia, 19 A.2d 598, 144 
Pa.Super. 321. 
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Ohio App. The School Foundation 
Act of 1935 did not repeal by implica- 
tion statute relating to power of coun- 
ty board of education to create a school 
district from one or more school dis- 
tricts or parts thereof. Gen.Code, §§ 
4736, 7600-1 to 7600-8.—Board of Edu- 
cation of Berea Rural School Dist. of 
Hamilton County v. Board of Bduca- 
tion of Hamilton County, 31 N.H.2d 
702, 66 Ohio App. 267. 

Tex.Civ.App. «The action of a county 
school board in attempting to change 
a school district from a common dis- 
trict to an independent district was 
void in view of failure of Legislature 
to re-enact section of statute, which 
had been held unconstitutional because 
title or caption of statute did not men- 
tion subject matter as required by Con- 
stitution, purporting to confer power 
on county board to change a common 
school district into an independent dis- 
trict. Vernon’s Ann.Civ.St. art. 2742b; 
Vernon’s Ann.St.Const. art. 3, § 35.— 
Pleasant Valley Common School Dist. 
No. 7 v. Story, 142 S.W.2d 258, error 
refused. 

Wis. Where act creating an appeal 
board to hear appeals from orders of 
school and town boards detaching and 
attaching territory was repealed, by act 
taking effect upon passage and publi- 
cation, in absence of saving clause in 
repealing act, appeal board ceased to 
exist on day repealing act went into 
effect, nor was board continued by op- 
eration of statute providing that civil 
and criminal actions pending should 
not be defeated by the repeal of a 
statute, since a proceeding before the 
appeal board was not an “action” or 
a ‘special proceeding”. St.1937, 8§ 
40.85, 370.04; Laws 1939, ¢. 342, §§ 1, 
2.—State ex rel. Sanderson vy. Amund- 
son, 295 N.W. 691, 236 Wis. 523. 

Where an order of an appeal board 
setting aside orders of school and town 
boards detaching and attaching certain 
territory was dated 16 days after act 
creating appeal board had been re- 
pealed, order was void, and orders of 
school and town boards not having 
been legally vacated remained stand- 
ing. St.1937, § 40.85; Laws 1939, e. 
342, §§ 1, 2.—State ex rel. Sanderson v. 
pepunasen, 295 N.W. 691, 236 Wis. 


Wis. The duty of forming and alter- 
ing school districts is purely ‘“muniei- 
pal,” “administrative,” and ‘ministeri- 
al,” although involving the exercise of 
judgment and discretion, and has no re- 
spect whatever to personal or property 
rights.—School Dist. No, 3 of Town of 


"The pelbiieleneat sah Byeten of, pera 
‘lic instruction in state is “governmental 
function” as to which the state reserves 
to itself the means of giving the system 
“complete effect and full efficiency with- 
out regard to wishes of the people, 
-and power to create, alter, or abolish 
school districts can be exercised im- 
mediately by Legislature or by subor- 
dinate bodies to which the matter is 
delegated, 
and without notice, as Legislature may 
impose.—School Dist. No. 3 of Town of 
Adams v. Callahan, 297 Nw. 407, 237 
Wis. 560. 
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Wis. The establishment of system 
of public instruction in state is “‘gov- 
ernmental function” as to which the 
state reserves to itself the means of 
giving the system complete effect and 
full efficiency without regard to wishes 
of the people, and power to create, 
alter, or abolish school districts can be 
exercised immediately by Legislature or 
by subordinate bodies to which the 
matter is delegated, subject to such 
conditions, and without notice, as Leg- 
islature may impose.—School Dist. No. 
3 of Town of Adams vy. Callahan, 297 
N.W. 407, 237 Ween” 

Ill. Under constitutional provision 
requiring Legislature to provide ef- 
ficient system of free schools, territory 
of district must be sufficiently compact 
to enable children to travel from their 
respective homes to school building in 


reasonable length of time and _ with 
reasonable degree of comfort. Smith- 
Hurd Stats.Const. art. 8, § 1.—People 


ex rel. Tudor v. Vance, 39 N.B.2d 673, 
374 Ill. 415. 

A “compact school district” is one so 
closely united and so nearly adjacent 
to the school building that all the 
students residing in the district may 
conveniently travel from their homes 
to the school building and return the 
same day in a reasonable length of 
time and with a reasonable degree of 
comfort. Smith-Hurd Stats.Const, art. 
8, § 1.—People ex rel. Tudor v. Vance, 
29 N.B.2d 673, 374 Ill. 415. 

The fact that a student may occa- 
sionally miss school on account of road 
conditions does’ not establish that 
school district doés not comply with 
law requiring territory of school dis- 
trict to be sufficiently compact to en- 
able students to travel from their re- 
spective homes to school building in 
reasonable length of time and. with 
reasonable degree of comfort. Smith- 
Hurd Stats.Const. art. 8, § 1.—People 
ex rel: Tudor yv. Vance, 29 N.B.2d 673, 
874 Ill. 415. 

Court will not hold a school district 
invalid for lack of compactness or con- 
tiguity unless it appears from the evi- 
dence that the children of school age 
residing in the district cannot reasona- 
bly avail themselves of the purposes of 
the school.—People ex rel. Tudor vy. 
Vance, 29 N.E.2d oe 3874 Ill. 415. 
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Fla. Under the Constitution, the 
Legislature has full power to provide 
for the division of a county or counties 
into school districts, and the inhibition 
of the Constitution is against the levy 
ing and collection of a tax without-the 
consent and approval of the qualified 
electors of the district. Const. art. 12, 
§ 10.—State ex rel. Ball v. Robinson, 
1 So.2d 621. 

Tex.Civ-App. The statute authoriz- 
ing county school trustees to form ru- 
ral high school district by annexing 
common school district to contiguous 
independent school district on approval 
of board of trustees of each district 
is not unconstitutional as repugnant to 
“due process of law’ clauses of fed- 
eral and state constitutions, Vernon’s 
Ann.Ciy.St. art. 2922a.—Phillips v. Min- 
den Independent School Dist., 152 S.W. 
2d 1114. 

Wis. The statute authorizing state 
superintendent of public instruction by 
his order to attach school districts with 
valuations of less than $100,000 to 
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contiguous school districts is not an 
unconstitutional ‘delegation of legis- 
lative power” to the superintendent. 
St.1939, § 40.30(1).—School Dist. No. 3 
of Town of Adams v. Callahan, 297° N. 
W. 407, 237 Wis. 560. 

The exercise of power to attach 
school districts to contiguous school 
districts was a matter involving “public 
instruction’, and hence delegation of 
such power to state superintendent of 
public instruction was not violative of 
constitutional provision that supervi- 
sion of public instruction shall be 
vested in state superintendent. St.1939, 
§ 40.30(1); Const. art. 10, § 1.—School 
Dist. No. 3 of Town of Adams v. Cal- 
lahan, 297 N.W. 407, 237 Wis. 560. 

‘he absence of any standard from 
statute authorizing state superintendent 
of public instruction by his order to 
attach school districts to contiguous 
school districts, excepting in so far as 
superintendent’s authority was limited 
to exercise of power in districts having 
valuations of less than $100,000, did 
not render statute invalid. St. 1939, § 
40.30(1)._School Dist. No. 3 of Town 
of Adams y. Callahan, 297 N.W. 407, 
237 Wis. 560. 

The statute authorizing state superin- 
tendent of public instruction by his 
order to attach school districts. with 
valuations of less than $100,000 to con- 
tiguous school districts was valid as 
against contention that statute failed 
to provide a standard which was “ger- 
mane” to purposes of act and as not 
affording a proper basis for classifica- 
tion. St.1939, § 40.380(1).—School Dist. 
No. 3 of Town of Adams v. Callahan, 
297 N.W. 407, 237 Wis. 560. 

The statute authorizing state superin- 
tendent of public instruction by his 
order to attach school districts with 
valuations of less than $100,000 to con- 
tiguous school districts did not, by rea- 
son of difference in treatment which 
eould be accorded to persons under the 
provision as to valuation; deprive school 
districts, which were abolished and at- 
tached to another district by order of 
superintendent, of property without 
“due process of law” and deny such 
districts “equal protection of the law,” 
since the valuation provision was justi- 
fied because districts with valuations of 
less than $100,000 were apt to be less 
able than districts with larger valua- 
tions to maintain properly a school. St. 
1939, § 40.30(1); U.S.C°:A.Const. Amend. 
14.—School Dist. No. 8 of Town of 
Adams v. Callahan, 297 N.W. 407, 2387 
Wis. 560. 
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Fla, Where the Legislature provides 
a method for the designated subordi- 
nate agency to change the prevailing 
school district boundaries, that method 
must be adhered to strictly. Const. art. 
12, § 10.—State ex rel. Ball v. Robin- 
son, 1 So.2d 621. 


Ohio. The mandatory provision of 
statute relating to transfer of part or 
all of one school district to another 
has no application to the territory of 
centralized school districts. Gen.Code, 
§ 4696.—State ex rel. Apple vy. Pence, 
31 N.H.2d 841, 137 Ohio Be. 569. 

Under statutes, a board of education 
of a county school district is author- 
ized to transfer territory from a cen- 
tralized school district to another dis- 
trict upon the petition of two-thirds of 
the qualified electors of the territory 
sought to be transferred, but is not 
required to make such transfer, even 
though the petition therefor is signed 
by 75 per cent, of such qualified elec- 
tors. Gencode:$ §§ 4696, 4727.—State 
ex rel, Apple v. Pence, 31 N.B.2d 841, 
137 Ohio St. 569. 


Ohio. The use of the word “shall” 
in statute providing that a county 
board of education may, on petition of 
a majority of electors residing in ter- 
ritory to be transferred, transfer a part 
or all of a school district of the coun- 
ty school district to an exempted vil- 
lage, city or county school district, the 
territory of which is contiguous there- 
to, and that on petition of 75 per cent, 
of the electors in the territory pro- 
posed to be transferred, the county 


fo 


board of education “ghall” make such > 

transfer, imposes a mandatory duty — 
without qualification where the petition — 
is signed by 75 per cent. of the elec- 
tors. Gen.Code, § 4696.—Anderson v. 

Hancock County Board of Berne, 
31 N.H.2d 850, 437 Ohio St. 578. 

The statute ‘providing that a county 
board of education may, on petition ore hi 
a majority of the electors residing ings 
territory to be transferred, transfer a 
part or all of a school district of the 
county school district to an exempted — 
villeiges city, or county school distric 
the erritory of which is cone 
thereto, and on petition of 75 per cent, ~ 
of the electors in the territory proposed 

yoard of | 
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to be transferred, the county 
education shall make such transfer, has 
no application to a centralized school 
district. Gen.Code, § 4696.—Anderson 
v. Hancock County Board of Education, 
31 N.E.2d 850,\187 Ohio St. 578. idl 
Under statute providing that when — “ 
schools of a rural school district haved eae 
been centralized, such a ig 
shall not be discontinued within three 


ine submission of question of Beth 
zation to vote, a county board of ed 


centralized school district on petition 
of two-thirds of the resident electors, 
but no mandatory duty is imposed 

though three-fourths or more o the 
electors join in the petition. Gen. Code, 
§ 4727.—Anderson v. Hancock County — 
Board of Education, 31 N.E. 2d 850, 137 

Ohio St. 578. 

Where, during school year tor which 
a plan of organization had been PLES oa 
viously adopted under the provisions 
of the school foundation law, a peti- — 
tion for transfer of territory w. : 
signed by 75 per cent. of the elector: 
residing in the territory sought to be 
transferred, and was filed with th 


by a ate ee a rural school district, 
mandatory duty rested on the county ~ 
board of education to grant a petition — 
to transfer territory therefrom or to — 
give recognition to such petition in 
subsequently adopting a plan of or- 
ecndes for the ensuing school year. — 
en.Code, §§ 7600-1 to 7600-9.—Ander- — 
son v. Hancock County Board of Bdu- 
coe: 31 N.H.2d 850, 137 Ohio St. 


Ohio. Under the provisions of the 
school foundation law, a county board. 
of education may modify or change a 
plan of reorganization previously adopt- 
ed only in the same manner provided 
for its adoption. Gen.Code, §§ 7600-1 
to 7600-9.—Anderson v. Hancock Coun- | 
ty Board of Education, 31 N.H.2d 850, 
137 Ohio St. 578. 

Ohio App. Where county board of 
education during 1937 passed resolu-- 
tion providing for consolidation of three 
school districts, the sending, in 1938, 
to state director of education of a let- 
ter stating that board had passed res- 
olution adopting recommendation con- 
tained in a study of a schools of 
eounty, accompanied map showing 
a new district eohaletine of the three 
districts and three additional districts, 


did not establish intention to ‘aban- 
don” the 19387 resolution, but only 
showed intent on part. of board to 


make school district eventually conform 
to the map rather than to have them 
conform immediately or during the year 
1938. Gen.code §§ 4736, 7600-1 to 
7600-8.—Board of Hducation of Berea 
Rural School Dist. of Hamilton County 
v. Board of Education of Hamilton 
Seorende 31 N.H.2d 702, 66 Ohio App. 


7B Nihere county board of education, in 
1937, passed resolution providing for 
consolidation of three school districts, 


- was met on November 


~ sehool 
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alleged adoption and approval, in 1938, 
of an inconsistent map showing district 
composed of the three districts re- 
ferred to in the resolution of consolida- 
tion and three additional districts, dis- 
closed no intention to “abandon” the 
consolidation but would merely show 
an intent to postpone completion and 
operation under it during that year, 
and would be no basis for granting of 
a permanent injunction against the put- 
ting into effect of the resolution. Gen. 
Code, §§ 4736, 7600-1 to 7600-8.—Board 
of Education of Berea Rural School 
Dist. of Hamilton County v. Board of 
Education of Hamilton County, 31 N. 
H.2d 702, 66 Ohio App. 267 

Pa. Where approval of plan of con- 


- golidating five school districts was ob- 


tained from state council of education 
prior to July 1, 1937, and all steps re- 


- quired to be taken by School Code, as 


amended, relating to consolidating dis- 
tricts were taken prior to July 1, 1938, 
and requirement of filing of certificates 
of election returns showing majority 
vote of electors in each district vot- 
ing in favor of forming union district 
, 1937, consoli- 
dation proceedings were valid, notwith- 
standing that consolidation embraced 
two districts employing no _ teachers 
for school year 1936-1937 and that first 
Monday of July in 1938 fell on July 4. 
'24 P:S. §§ 61, 81-85.—Driskel v. O’Con- 
nor, 15 A.2d 366, 339 Pa. 556. 

Tex. The county school trustees of 
Orange County in detaching territory 


- from common school district and in 


transferring the territory to a con- 
tiguous independent school district was 


required to follow the 1929 statutes re- 


garding county board of school trus- 
tees’ authority to change boundaries of 
school districts generally and regarding 
changing of boundaries of common 
district, construed together. 
Vernon’s Ann.Civ.St. arts. 2742e, § 2, 
2742f, § 1.—School Trustees of Orange 
County v. District Trustees of Prairie 
View Common School Dist. No. 8, 153 
S.W.2d 434. 


Tex.Civ.App. The act of instrumen- 


 talities charged with duty of determin- 


ing as to area and establishment of 


school districts should receive a fair, 
liberal 
Pleasant Valley Common School Dist. 


and _ practical construction.— 
No. 7 v. Story, 142 S.W.2d 258, error 
refused. 
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Ohio App. Where county board of 
education passes resolution providing 
for consolidation of school districts, the 
eounty board is authorized to disre- 
gard a purported remonstrance filed by 


‘any electors less than a majority of the 


qualified electors of the territory affect- 
ed by the consolidation, and may pro- 
eeed to complete the creation of the new 
district. Gen.Code, 4736.—Board of 
Education of Berea Rural School Dist. 
of Tamilton County v. Board of Edu- 
eation of Hamilton County, 31 N.E.2d 
702, 66 Ohio App. 267. 

Where county board of education 
passed resolution providing for con- 
solidation of certain school districts, 
and a purported remonstrance was 
filed, the county board had jurisdic- 
tion to decide whether purported re- 
monstrance was signed by majority of 
qualified electors of the territory affect- 
ed by the consolidation, so as to pre- 
vent the action of the county board 
from taking effect. Gen,Code, § 4736. 
—Board of Education of Berea Rural 
School Dist. of Hamilton County vy. 
Board of Education of Hamilton 
ante 81 N.H.2d 702, 66 Ohio App. 

Tex.Civ.App. The chapter of the 
statutes entitled ‘Rural High Schools” 
authorized annexation of common 
school district to independent school 
district by County Board of School 
Trustees with consent of majority of 
trustees of common school district and 
of independent school district, and 
without any election on question of 
annexation. Vernon’s Tex.Ciy.St.1936, 
arts. 2922a to 29221(1).—County Board 
of School Trustees v. Gray, 142 S.W. 
2d 697, error refused. 

The annexation of common _ school 
district to independent school district 
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requires a majority of board of each 
district, and not all members of board 
of each district, to sign petition con- 
senting to the annexation. Vernon’s 
Tex.Civ.St.1936, arts. 2922a to 29221 
(1).—County Board of School Trustees 
v. Gray, 142 S.W.2d 697, error refused. 

Tex.Civ.App. Under statute provid- 
ing that when it is proposed to consoli- 
date school districts having territory 
in two or more adjoining counties, peti- 


tions and election orders shall be ad-. 


dressed to and issued by county judge 
of each county and that commissioners’ 
court of each county shall canvass re- 
turns of election and declare results, it 
was not necessary that the consent of 
the commissioners’ court of Gray Coun- 
ty be obtained before an independent 
school district lying wholly within 
Wheeler County and a contiguous com- 
mon county line district lying partly 
within Wheeler and partly within Gray 
County could be legally consolidated. 
Vernon’s Ann.Civ.St. art. 2742b, § 5b; 
arts. 2744, 2806—Hunt y. Trimble, 145 
S.W.2d 659, error recused: 


Wis. The failure of statute authoriz- 
ing state superintendent of public in- 
struction by his order to attach school 
districts with valuations of less than 
$100,000 to contiguous school districts, 
to require notice to be given on hear- 
ing before superintendent, or absence 
of such notice to school districts which 
were abolished and attached to an- 
other district by orders of superintend- 
ent, did not render statute unconstitu- 
tional or orders invalid on ground of 
want of “due process of law’’, since 
property rights are not involved in 
consolidation of school districts. St. 
1939, § 40.30(1, 2).—School Dist. No. 3 
of Town of Adams y. Callahan, 297 
N.W. 407, 287 Wis. 560. 

: § 69 

Tex.Civ.App. The consent of majori- 
ty of trustees of common school district 
and independent school district, but not 
an election, is necessary to permit 
county Board of School Trustees to or- 
der annexation of common school dis- 
trict to independent school district. 
Vernon’s Tex.Civ.St.1936, arts. 2922a to 
29221(1).—County Board of School 
Trustees v. Gray, 142 S.W.2d 697, error 
refused. ; 


§ 70 

Ariz. Where after formation of union 
high school district a common school 
district within the high school dis- 
trict enlarged its boundaries without 
submitting the matter to vote of elec- 
tors and the area annexed to the com- 
mon school district contained rail- 
road’s property, the area containing 
the railroad’s property did not auto- 
matically become a part of the union 
high school district, and taxes for union 
high school district were improperly 
levied on railroad’s property. Rev.Code 
1928, §§ 999, 1003.—Southern Pee. Co. 
v. Maricopa County, 107 P.2d 212. 

Fia. Under the statute, an election is 
to be held when two districts are con- 
solidated, and any attempted consolida- 
tion is not effective until such election 
is held. Acts-1939, c. 19355, § 423(13) 


(a).—State ex rel. Ball v. Robinson, 
1 So.2d 621. 
Ga. Under statute giving county 


boards of education power to consoli- 
date school districts, it was not con- 
templated that an election should be 
held in every consolidation ordered by 
boards. Code 1933, § 32-917.—Davis v. 
Haddock, 13 8.H.2d 657, 191 Ga. 639. 

Mo. The statute requiring that meet- 
ing for dissolution of consolidated 
school district be held at schoolhouse 
in such district means that meeting 
must be held at central schoolhouse 
where district high school is main- 
tained. Mo.St.Ann. § 9331, p. 7171.— 
State at Inf. McKittrick ex rel. Martin 
v. Stoner, 146 S.W.2d 891. 

An election, in which only 29 votes 
were cast, to dissolve consolidated 
school district at meeting held at six 
a, m. in rural school house, instead 
of district high school, without posting 
of notice thereof in town of district, 
was fraudulent and void, so that sub- 
sequent proceedings to organize and 
elect directors of common school dis- 
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trict, embracing part of territory of — 
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consolidated district, were also void. 
Mo.St.Ann. §§ 9331, 9345, pp. CLG 
7182.—State at Inf. McKittrick ex rel. 
Martin vy. Stoner, 146 S.W.2d 891. 

Ohio. The filing of a petition to 
transfer territory from -rura’ school dis- 
trict during a school year for which a 
plan of. organization had been previ- 
ously adopted did not. frevent the 
board of education of the 1ural school 
district, from which the transfer of 
territory was sought, from calling an 
election on centralization to be held 
during the same school year in which 
the petition was filed, and, on a favor- 
able vote, the centralization was valid. 
Gen.Code, §§ 7600-1 to 7600-9.—Ander- 
son v. Hancock County Board of Hduca- 
tion, 31 N.H.2d 850, 137 Ohio St. 578. 

Okl. Citizens, or a group. of citi- 
zens eo nomine, cannot maintain a pro- 
ceeding to contest an election held for 
the purpose of consolidating a common 
school district and a consolidated school 
district—McGowen v. Board of Educa- 
tion of Union Graded School Dist. No. 
25, 112 P.2da 355. 

Tex.Civ.App. The power delegated 
to voters of school districts to deter- 
mine question as to consolidation of 
districts under conditions imposed by 
law is legislative in character.—Pleas- 
ant Valley Common School Dist. No. 7 
v. Story, 142 S.W.2d 258, error refused. 

Where, after a county school board 
attempted to change a school district 
from a common district to an inde- 
pendent district, elections were held 
in counties wherein such district and 
an adjoining independent district were 
located to determine whether purported 
independent district should be con- 
solidated with adjoining district, and 
procedure prescribed by _ statute au- 
thorizing consolidation of a common 
school district in one county with a 
contiguous independent district in an- 
other was. complied with, and results 
of elections favored consolidation, elec- 
tion in county wherein purported in- 
dependent district was situated was ef- 
fective to consolidate districts. Ver- 
non’s Ann.Ciy.St., 2742b, § 5b.—Pleas- 
ant Valley Common School Dist. No. 
: ae 142 S.W.2d 258, error re- 
used. 


Tex.Civ.App. The chapter of the 
statutes entitled “Rural High Schools” 
authorized annexation of common 


school district to independent school 
district by County Board of School 
Trustees with consent of majority of 
trustees of common school district and 
of independent school district, and 
without any election on question of 
annexation. Vernon’s Tex.Civ.St.1936, 
arts. 2922a to 29221(1).—County Board 
of School Trustees v. Gray, 142 S.W. 
2d 697, error refused. 

The consent of majority of trustees 
of common school district and inde- 
pendent school district, but not an elec- 
tion, is necessary to permit county 
Board of School Trustees to order an- 
nexation of common school district to 
independent school district. Vernon’s 
Tex.Civ.St.1936, arts. 2922a to 29221(1). 
—County Board of School Trustees vy. 
Gray, 142 S.W.2d 697, error refused. 

Tex.Civ.App. In action to contest an 
election consolidating two school dis- 
tricts, a complaint which alleged that 
contestants were at the time of: election 
legally qualified resident property tax 
paying voters of the district, and that 
consolidation would increase the tax 
burden and inconvenience their chil- 
dren. showed the right of the contest- 
ants to institute the action. Vernon’s 
Ann,.Civ.St. arts. 3069, 3070.—Owens v. 
Barham, 145 S.W.2d 937. 

In action to contest election consoli- 
dating school _ districts, a _ petition, 
which alleged that one of the persons 
who voted ‘was not 21 years of age 
and was not a legally qualified voter’ 
on the day of the election, was not sub- 
ject to general demurrer on ground that 
petition alleged no facts showing that 
such voter was disqualified, since the 
only reasonable intendment of the al. 
legation was that the voter had not yet 
attained the age of 21 years.—Owens vy 
Barham, 145 S.W.2d 987. 

Tex.Civ.App. Where witness on di- 
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mat ta) ; 


rect examination 


in election contest 


testified that he voted for consolidation 


of school districts, and on cross-ex- 
amination testified that he marked out 
that part of the ballot which read ‘For 
Consolidation”, so that it was obvious 
that ballot read ‘Against Consolida- 
tion”, contradictory testimony on cross- 
examination did not destroy testimony 
as a whole, but raised a question of 
fact with burden of proof on contestant 
to show that witness voted for consoli- 
datos Pippin vy. Holland, 146 S.W.2d 

In contest of school district consoli- 
dation election, evidence, that witness 
did not know what was printed on 
ballot nor what was on it after she 
had marked out part of it, warranted 
finding that contestant had not dis- 
charged burden of showing that wit- 
ness voted for consolidation as alleged, 
and hence it was immaterial to the is- 
sue as to whether witness was in fact 
legal voter.—Pippin y. Holland, 146 8S. 
W.2d 266. 

Evidence sustained finding that al- 
leged illegal voters were entitled to 
vote in election for consolidation of 
school districts.—Pippin y. Holland, 146 
S.W.2d 266. : 

Evidence sustained finding that cer- 
tain yoters were not qualified electors 
of school district and were not entitled 
to vote in election for consolidation of 
school districts.—Pippin v. Holland, 146 
S.W.2d 266. 

Evidence ,sustained finding that cer- 
tain voters were not entitled to vote in 
election for school district consolidation 
on ground that voters had not resided 
in county for six months next pre- 
ceeding the election.—Pippin v. Holland, 
146 S.W.2d 266. 

Trial judge’s findings in contest of 
election for consolidation of school dis- 
tricts was conclusive on appeal where 
supported by evidence, since credibility 
of the witnesses and weight of their 
testimony was for trial judge sitting 
without jury.—Pippin v. Holland, 146 
S.W.2d 266. 


Tex.Civ.App. School district elec- 
tions, resulting in favor of consolida- 
tion of two districts and assumption 
of outstanding bonded indebtedness of 
one of such districts by consolidated 
district, were not void merely because 
election was not held at same time to 
determine whether tax should be levied 
to discharge bonds assumed. Vernon’s 
Ann.Civ.St. art. 2807;  Vernon’s Ann. 
St.Censt. art. 7, § 3.—Lightner v. Mc- 
Cord, 151 S.W.2d 362, 

Where two school district elections 
on questions of consolidation of two 
districts and assumption of one dis- 
trict’s bonded indebtedness by con- 
solidated district were held simultane- 
ously, but separate ballots and tally 
sheets were used for each question, and 
ballots plainly informed voters that 
they were voting on two. separate 
propositions and were not so mixed 
as to create confusion, or any ques- 
tion ag to number of ballots cast for 
and against each proposition, though 
deposited in. single box, elections were 
not void as constituting in practical ef- 
fect only single election on both propo- 
sitions. Vernon’s Ann.Civ.St. art. 2807. 
—Lightner v. McCord, 151 S.W.2d 362. 

Where school district election of- 
ficials failed to prepare, execute and 
return official documents showing total 
number of votes polled and number for 
and against each of two separate 
propositions submitted, but merely re- 
turned tally sheets, ballots and regis- 
ter of official ballots, county commis- 
sioners’ acts in determining number of 
legal votes cast and results of elec- 
tions by examination of tally sheets 
and ballots did not invalidate elections 
as amounting to alteration of returns, 
though their figures differed from those 
entered on tally sheets by election of- 
ficials. Vernon’s Ann,Civ.St. art. 3026. 
—Lightner v. McCord, 151 S.W.2d 362. 

The faets that ballots cast in school 
district elections were not securely en- 
cased in wooden or metallic box, were 
delivered to county judge instead of 
county clerk, and were not signed by 
election judge, that person who pre- 
sided as election judge was not one ap- 
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pointed by county judge, and that elec- 
tion officials made no returns on blanks 
furnished for tabulating results of 
elections, in disregard of statutory 
provisions, did not render elections 
void. Vernon’s Ann.Civ.St. art. 3026. 


‘—Lightner v. McCord, 151 S.W.2d 362. 


In. suit contesting school district 
elections, trial judge did not abuse his 
discretion in refusing to permit plain- 
tiff to file amended petition, alleging 
for first time that propositions sub- 
mitted to electors were not those con- 
tained in county judge’s order calling 
elections or posted notices thereof, 
after close of testimony and conclusion 
of defendant’s argument, especially 
where such order and copy of notice 
was on file in county clerk’s office be- 
fore filing of original petition, and 
there was no showing that plaintiff’s 
counsel did not know of such new 
matter or could not easily have ascer- 
tained it before close of evidence and 
argument.—Lightner v. McCord, 151 
S.W.2d 362. 


Where there was no contention that 
any voter in school district was not 
informed of time, place and purposes 
of district elections, register of of- 
ficial ballots, signed and returned by 
presiding judge of election, showed 
that election officers received 62 bal- 
lots, tally sheets and ballots returned 
to county judge showed that 60 of 
such ballots were actually voted, and 
there was no intimation in record that 
any elector failed to attend elections 
and cast vote because of lack of in- 
formation concerning time, place and 
purposes of election, trial court’s re- 
fusal to permit election contestants to 
file amended petition, alleging submis- 
sion of different propositions to elec- 
tors than those contained in county 
judge’s order calling elections and 
posted notices thereof, was not error 
warranting reversal of judgment up- 
holding validity of elections. Vernon’s 
Ann.Civ.St. art. 2984.—Lightner v. Mc- 
Cord, 151 S.W.2d 362. 


§ 73 

Ark. Orders of county board of edu- 
eation creating school- districts are re- 
viewable on appeal, and such orders 
when void upon their face may _ be 
quashed on certiorari—Magnolia Spe- 
cial School Dist. No. 14 of Columbia 
County v. Rural Special School Dist. 
ne 8 of Columbia County, 149 S.W.2d 
won 

Oki. County superintendents’ order 
finding sufficient a petition for annexa- 
tion of territory to an independent 
school district was not fatally defec- 
tive because it recited that superintend- 
ents met to consider a petition of ‘“‘pa- 
trons” of petitioning district for pur- 
pose of “consolidating” the district 
with independent school district, in 
view of clear purpose of the petition as 
one for annexation of territory and 
finding in the order that it was signed 
by a “majority of the qualified elec- 
tors” residing in the petitioning dis- 
trict and further recitation that super- 
intendents proposed to call election for 
purpose of letting the voters of peti- 
tioning district determine whether it 
should be annexed to the independent 
school district. 70 Okl.St.Ann. § 182.— 
Standish Pipe Line Co. y. Cleveland 
County Excise Board, 114 P.2d 9465. - 
Order of county superintendents find- 
ing sufficient a petition for annexation 
of territory to an independent school 
district was not required to set the 
date of the election to be held on the 
question of annexation. 70 Okl.St.Ann. 
§ 182.—Standish Pipe Line Co. v. 
cayciang County Excise Board, 114 P. 


Where there was nothing in the rec- 
ord to show that voters were misled in 
casting their ballots for annexation of 
territory to independent school dis- 
trict, reference in order of annexation 
to the votes cast at the election as for 
and against “consolidation” instead of 
“annexation”, which was sufiiciently 
refuted by fair consideration of other 
portions of the order itself together 
with the whole proceedings, did not 
render the order void. 70 Okl.St.Ann. 
§ 182.—Standish Pipe Line Co. Vv. 


$780 
Cleveland County Excise Board, 114 P. 
2d 945. , ; 


Tex.Civ.App. Under statute stating 
that when results. of an election on the 
question of consolidating school dis- 
tricts are declared by the commission- 
ers’ court, the consolidation shall there- 
by become effective, and statute stating 
that the commissioners’ court shall de- 
clare the districts consolidated if votes 
cast show a majority in each district 
holding separately in favor of consoli- 
dation, as construed together, an order 


4 


of consolidation was necessary after 


the declaration of the results of an 
election, particularly where there was 
no intimation that members of commis- 
sioners’ court, who declared results of 


election after issuance of temporary re- 


straining order prohibiting court from 
issuing an order of consolidation, in- 
tended to disobey temporary restrain- 
ing order. Vernon’s Ann.Ciy.St. art. 
2742b, § 5b; art. 2806.—Hunt v. Trim- 
ble, 145 S.W.2d 659, error refused. - 
Wis. The power of superintendent of 
public instruction under statute to 
make an order in relation to consolida- 
tion of school districts must be exer- — 
cised by superintendent in person and ~ 
not by a subordinate, but superintend- 


ee 


san 


ent can utilize, as a matter of practical — ; 


administrative procedure, 
subordinates directed by him to inves- 
tigate and report facts, and to make a 
recommendation, in relation to advisa- 
bility of the order and to draft order 
in the first instance. St.1939, § 40.30 
(1).—School Dist. No. 3 of Town of Ad- 


poe 


the} aid; of 
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ams v. Callahan, 297 N.W. 407, 237 


Wis. 560. 
The orders of superintendent of pub- 


lic instruction abolishing and attach- 
ing school districts to contiguous school — i 


district were not invalid by reason of > 
superintendent’s delegation of the mat- 


ter to subordinate who made report and 


recommendation to superintendent and — 
who drafted orders and affixed superin- 
tendent’s signature thereto, and by rea- 
son of superintendent’s omission to con-- 
sider facts and objections which were 
subsequently alleged in complaints filed — 
on appeals to circuit court, where judg- — 
ment and discretion finally exercised — 
and orders finally made by superin- 
tendent were actually superintendent’s 
own, and subordinate affixed superin- 
tendent’s signature at superintendent’s 
direction, in view of presumption of 
regularity and good faith of superin- 
tendent. St.1939, § 40.30(1).—School 
Dist. No. 3 of Town of Adams v. Calla- 
han, 297 N.W. pple Wis. 560. 


§ 
Okl. The signing, filing, and posting 
of a written notice by the county super- 


why 
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intendent that on the preceding day 


he had changed the boundaries of a 
common school district by attaching it 
to a consolidated school district, pursu- 
ant to an unprotested petition for such 
change, was a valid ‘order’ or “deci- 
sion’ of annexation. 70 Okl.St.Ann. §$§ 


596, 597._In re Alteration of School »— 


Dist. Boundaries of Dist. No. 42, 105 P, 
2d 536. 4 5 s 


§ 

Tex. The Legislature has power by 
general act to validate invalid school 
districts—School Trustees of Orange 
County v. District Trustees of Prairie 
View Common School Dist. No. 8, 153 
S.W.2d 434. Ln 


§ 

Ark. Where county board of educa- 
tion passed order creating rural special 
school district described as including 
two certain sections of land and by a 
subsequent order dismembered another 
district of which the two sections were* 
part and annexed territory to a special 
school district which thereafter en- 
larged its school facilities to accom- 
modate children living on the two sec- 
tions and incurred indebtedness on 
theory that land was included in spe- 
cial school district and for 10 years 
lands were assessed as being in the 
special school district and orders were 
never questioned, rural special school 
district was not entitled to accounting 
of taxes collected by special school 
district, since relief prayed for, if 
granted, would be _ inequitable.—Mag- 
nolia Special School Dist. No. 14 of 


— § 80 
{ School Dist. No, 3 of Columbia County, 
149 S.W.2d 579. . 

hio. A school district is a ‘‘central- 
ized school district” from the time of 
the election resulting in favor of prop- 
osition of centralization. Gen.Code, ; 
_ 4727.—State ex rel. Apple v. Pence, 3 
- N.E.2d 841, 137 Ohio St. 569, 
Pa. Where plaintiffs, as directors of 
-_ two school districts, joined with defend- 


plaintiffs partici-’ 
pated in a meeting called for purpose 
of agreeing on matters concerning new 
istrict, plaintiffs could not attack va- 
dity of consolidation proceedings. 24 
.S. §§ 81-85.—Driskel v. O’Connor, 15 
2d 366, 339 Pa. 556. 
Tex.Civ.App. Where the county com- 
missioners’ court declared the results of 
an election on the question of consoli- 
dating two school districts by an order 
_ made after the issuance of a temporary 
restraining order prohibiting the court 
- from issuing a consolidation order, the 
- consolidation was not complete under 
statutes, so as to prohibit a collateral 
attack on the validity of the election 
suit to enjoin county judge, county 
ttorney, and county commissioners 
from issuing orders of consolidation. 
ernon’s Ann.Civ.St. art. 2742b, § 5b; 
rt. 2806.—Hunt v. Trimble, 145 S.W.2d 
59, error refused. 


and, after election, 


Ark. In proceeding for formation of 
a single school district out of three 
districts lying in two counties, wherein 
unty court after election ordered that 
two of districts which were in separate 
counties should be combined and that 
atus of third district should remain 
unchanged, signers of original petition 
_ for special election in third district who 
were not parties to proceeding in coun- 
ty court, and who gave no notice to 
third district, could maintain an ap- 
peal to circuit court from the order, 
as against contention that circuit court 
vas without jurisdiction because judg- 
ment of county court did not constitute 
an allowance against the county, and 
signers therefore had no right to ap- 
peal merely as citizens and taxpayers. 
Pope’s Dig. § 11486.—Ozark School 
66 v. Jackson, 145 S.W.2d 


for consolidation of school districts, de- 
cision of county board that document 
purporting to be a remonstrance was 
not signed by majority of electors in 
territory affected by the consolidation, 
s required by statute, was subject to 
judicial review, but, in absence of evi- 
dence that the document did. conform 
to statutory requirements, the court 
would not disturb decision of the coun- 
i i ty board to the contrary. Gen.Code, § 
- 4736.—Board of Education of Berea 
Rural School Dist. of Hamilton County 
vy. Board of Education of Hamilton 
tae 31 N.EH.2d 702, 66 Ohio App. 
267. 


+5 § 82 
ee Okl. Under statute, the appeal from 
; an order or decision of the county su- 
perintendent annexing a common school 
district to a consolidated school district 
is to the district court. 70 OkKlSt. 
Ann. §§ 596, 597.—In re Alteration of 
School Dist. Boundaries of Dist, No. 
42, 105 P.2d 536. 
we. . Under statute, the period of time for 
ey" filing notice of appeal from an order or 
ners! decision of the county superintendent 
attaching a common school district to 
mae a consolidated school district is five 
_ days from the date of rendition of the 
order or decision. 70 OkI.St.Ann. §§ 31, 


_ +597,—In re Alteration of School Dist? 
ory Be raetics of Dist. No, 42, 105 P.2d 
Pur (536. 

ba Where, at time district court set for 
hearing at a future date the trial of 


an appeal from county superintendent’s 
order attaching a common school dis- 
trict to a consolidated school district, 
the transcript had not yet actually been 
filed in the court clerk’s office, but was 
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Columbia County v. Rural Special 
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filed on same day within a few hours 


thereafter, the court’s setting date for 


hearing before transcript was filed was 
not an abuse of discretion. 70 OkI.St. 
Ann. §§ 596, 597.—In re Alteration of 


School Dist. Boundaries of Dist. No. 42, | 


105 P.2d 536. ; 

The statute providing that actions 
shall be triable at the first term of 
court after or during which the issues 
therein, by the time fixed for the 
pleadings, are or shall have been made 
up, does not apply to appeals de novo 
from orders or decisions of the county 
superintendent changing the boundaries 
of school districts. 12 Okl.St.Ann,  § 
666; 70 Okl.St.Ann. §§ 596, 597.—In 
re Alteration of School Dist. Bounda- 
ries of Dist. No. 42, 105 P.2d 536. 

Wis. The possibility of dual action 
by state superintendent of public in- 
struction and town or municipal board 
in regard to abolition and attachment 
of school district to contiguous school 
district would not be considered on ap- 
peal from circuit court’s decision on 
appeal from  superintendent’s orders 
abolishing and attaching districts to 
contiguous district, where superintend- 
ent and town or municipal board had 
not both acted. St.1939, § 40.30(1, 6).— 
School Dist, No. 3 of Town of Adams v. 
Callahan, 297 N.W. 407,237 Wis. 560. 

The word “appeal,” in statute au- 
thorizing appeal to circuit court from 
order of state superintendent of pub- 
lie instruction abolishing and attaching 
school district to contiguous school dis- 
trict, did not mean a “trial de novo,” 
but meant that court was to exercise 
its appropriate judicial power in. re- 
spect to acts done by superintendent in 
excess of superintendent’s power or in 
the unlawful abuse of such power. St, 
1939, § 40.30(6).—School Dist. No. 3 of 
Town of Adams v. Callahan, 297 N.W. 
407, 237 Wis. 560. 

§ 84 

Ark. Where county board of educa- 
tion passed order creating rural special 
school district described as including 
two certain sections. of land and by a 
subsequent order dismembered another 
district of which the two sections were 
part and annexed territory to a special 
school district which thereafter en- 
larged its school facilities to accommo- 
date children living on the two’ sec- 
tions and incurred indebtedness on 
theory that land was_ included in 
special school district and for 10 years 
lands were assessed as being in the 
special school district and orders were 
never questioned, rural special school 
district was not entitled to accounting 
of taxes collected by special school dis- 
trict, since relief prayed for, if granted, 
would be inequitable-—Magnolia Special 
School Dist. No. 14 of Columbia Coun- 
ty v. Rural Special School Dist. No. 3 
of Columbia County, 149 S.W.2d 579. 

Ill. A presumption exists that school 
district established by authority of 
Legislature department of government 
is valid.—People ex rel. Tudor y. 
Vance, 29 N.H.2d 673, 374 Ill. 415. 


Kan. A school district had no right 
to maintain action for purpose of, chal- 
lenging the validity of organization of 
another school district and to question 
its boundaries.—School Dist. No. 14 v. 
Board of Commissioners of Shawnee 
County, 110 P.2d 744, 153 Kan. 281, 


§ 88 

Neb. The statutory presumption as 
to the regularity of the organization of 
a school district does not extend to the 
question of what land is included with- 
in such district. Comp.St.1929, § 79- 
308.—Majerus v. School Dist. No. 52 of 
Richardson County, 299 N.W. 178. 


§ 92 

Ohio App. Whether proposed trans- 
fer of part or all of a school district 
to another district is initiated by the 
electors under statute dealing with the 
transfer of part or all of a school dis- 
trict to another district on petition to 
the county board of education by a ma- 
jority of the electors, or by the county 
board of education itself under statute 
authorizing a county board of educa- 
tion to transfer a part or all of one 
school district to another district, can- 
not in any measure change the nature 
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and effect of. 
statute providing for the decentral 


tion of schoo! districts and the transfer 


trict by a county board of education. 


Gen.Code, §§ 4692, 4696, 4727.—Board 


of Education of Muhlenberg Tp. Rural 
(Centralized) School Dist. v. Pickaway 
County Board of Education, 29 N.H.2d 
233, 65 Ohio App. 92. ; 
The provisions of the statute vesting 
in county boards of education authority 
to transfer part or all of a school dis- 
trict of the county school district to an 
adjoining district or districts of the 
county district have no application to 
centralized school districts, and the 
provisions of the statute providing 
for the decentralization of school dis- 
tricts and the transfer of territory 
of a centralized school district by a 
county board of education constitute 
an exception. thereto. Gen.Code, §§ 


4692, 4727.—Board of Education of 
Muhlenberg Tp. Rural (Centralized) 
School Dist. v. Pickaway County 


Board of Education, 29 N.H.2d 233, 65 
Ohio App, 92, 


§ 95 

Ill, Where a community high school 
district constitutes a community for 
school purposes, it complies with the 
requirements of Constitution requiring 
Legislature to provide a thorough and 
efficient system of free schools even 
though some of those residing in the 
district may trade at cities or villages 
outside thereof. Smith-Hurd 
Const. art. 8, § 1.—People ex rel. Tudor 
vy. Vance, 29 N.E.2d 673, 374 Ill. 415. 

Ill A “compact ‘school | district’ 
within statute authorizing organization 
of high school districts composed of 
contiguous and compact territory is 


one so closely united and so nearly | 


adjacent to the building that all the 
students residing in the district may 
conveniently travel from their homes 
to the school building and return the 
same day in a reasonable length of 
time in a reasonable degree of comfort. 
Smith-Hurd Stats. «. 122, 97.—Peo- 


ple ex rel. Fraile “of McNeely, 32 N.E. 


2d 608, 376 Ill. 

Every reasonable presumption will be 
indulged in favor of the validity of a 
high school district established by au- 
thority of the legislative department of 
the government. Smith-Hurd Stats. e. 
122, 97.—People ex rel. Frailey vy. 
McNeely, 32 N.H.2d 608, 376 Ill. 64. 

Courts will not hold a high school 
district invalid for lack of compactness 
or contiguity unless it clearly appears 
from the evidence that the children of 
school age residing in the distriet can- 
not reasonably avail themselves of the 
privilege of the school, Smith-Hurd 
Stats. ec. 122, 97.—People ex rel. 
apace v. McNeely, 32 N.H.2d 608, 376 

In view of statute providing that the 
state shall reimburse a schoel district 
for three-quarters of cost of trans- 
porting mon-high school’ students to 
school providing they lived more than 
a mile and a half from the school 
building, it is a fair inference that the 
legislature considered it reasonable to 
require children to walk a mile and a 
half. to school, if necessary, and it is 
reasonable to require them to walk 
that distance to a bus line. Smith- 
Hurd Stats. ce. 122, § 705.—People ex 
rel. Frailey v. McNeely, 82 N.H.2d 608, 
3876 Ill. 64. 

Where community high school dis- 
trict was of irregular shape, its longest 
measurement from east to west being 
12 miles and greatest north and south 
length being approximately 8 miles, 
and city near geographical center of 
district was chosen as location of com- 
munity high school, evidence that chil- 
dren of school age could reasonably 
avail themselves of privileges of school 
sustained circuit court’s determination 
that district was not illegal because 
not composed of “compact and contigu- 
ous territory” as required by statute. 
Smith-Hurd Stats. ¢. 122, § 97.—Peo- 
ple ex rel. Frailey vy. McNeely, 32 N.E. 
2d 608, 876 Ill. 64. 


The fact that people residing in com- 


munity high 
stores, 


: school district trade at 
deliver grain to elevators, do 


Stats. © © 
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their banking business and attend 
church in cities or villages outside the 
district does not, of itself, establish 
that the territory in which they live 
is not a part of the community chosen 
as location of community high school 
for high school purposes. Smith-Hurd 
Stats. e. 122, 97.—People ex rel, 
Pron v. MeNeely, 32 N.H.2d 608, 376 
Organization of community high 
school district would not be held ille- 
gal because only two polling places 
Were designated by county superin- 
tendent of schools, as against conten- 
tion that if more polling places had 
been. provided for more people would 
have voted against community high 
school district, where there was no 
proof that anyone who wanted to vote 
against the proposition was prevented 
from doing so. Smith-Hurd Stats. c. 
122, § 97—People ex rel. Frailey v. 
McNeely, 32 N.B.2d 608, 376 Ill. 64 
Tex.Civ.App. The statutes authoriz- 
ing the consolidation of rural high 
school districts with contiguous com- 
mon school districts, and providing 
for elections to consolidated contiguous 
common or independent school dis- 
tricts, relate solely to the matter of 
consolidation of school districts of 
various types and have no application 
to the matter of annexing or grouping 
of school districts of various types to 
form rural high school districts which 
are authorized by other statutes. Ver- 
non’s~ Ann.Civ.St. arts. 2806, 2922a, 
2922aa, 2922c—Mt. View Common 
School Dist. v. Blanco County Board 
of School Trustees, 149 S.W.2d 224, 
error dismissed, judgment correct. 
Where rural high school district and 
three contiguous coommon school dis- 
tricts embraced a territory. of more 
than 100 square miles and had an 
agreed scholastic population of less 
than 400, and the county school board 
called an election to determine whether 
the contiguous common school districts 
should he annexed to and grouped with 
the rural high school district, the 
poard, which canvassed the returns 
and found them favorable to annexing 
or grouping, had specific authority un- 
der statute to annex or group the four 
districts. - Vernon’s Ann.Civ.St. arts. 
2922a, 2922b, 2922c_—Mt. View_Com- 
mon School Dist. v. Blanco County 
Board of School Trustees, 149 S.W.2d 
224, error dismissed, judgment correct. 


Where a proposed rural high school 
district does not contain more than 
seven elementary districts but does 
contain more than 100 square miles, 
the issue is governed by the majority 
will of the entire proposed district as 
expressed by the qualified voters at an 
election called by the county School 
board for the purpose of annexing or 
grouping, and it is not necessary that 
the majority of the voters nor of the 
school trustees in each district in- 
volved consent to the formation of the 
proposed rural high school district. 
Vernon’s Ann.Civ.St. arts. 2922a, 2922b, 


2922c.—_Mt, View Common School Dist. 
v. Blanco ounty Board of School 
Trustees, 149 S.W.2d 224, error dis- 


missed, judgment correct. 

Where a rural high school district 
was formed by grouping three contigu- 
ous common school districts with an 
independent school district, the rural 
high school district after its formation 
continued as a common school district 
under statute, and hence the annexation 
or grouping of three contiguous com- 
mon school districts with rural high 
school district pursuant to an election 

“could not be objected to on ground 
that statutes do not authorize the 
grouping of common and independent 


school districts to form rural high 
school district. Vernon’s Ann.Civ.St. 
arts. 2922a, 2922b, 2922c.—Mt. View 


Common School Dist. v. Blanco County 
Board of School Trustees, 149 S.W.2d 
224, error dismissed, judgment correct. 

Tex.Civ.App. The statute authoriz- 
ing county school trustees to form ru- 
ral high sehool district by annexing 
common school district to contiguous 
independent school district on approval 
of board of trustees of each district re- 


quires only a majority of common 


geod district trustees to sign petition 


o county school board for annexation 
of district to independent district, 
Vernon’s Ann.Civ.St. art. 2922a.—Phil- 
lips v. Minden Independent School 
Dist., 152 S.W.2d 1114. 

Tex.Civ.App. The county board of 
trustees in proper exercise of discretion 
had authority to order an election to 
determine whether a, majority of legal- 
ly qualified voters of each of several 
districts desired to form a rural high 
school district and to refuse to group 
districts into a rural high school dis- 
trict unless a majority of qualified 
voters in each of districts desired a 
grouping and could not be compelled 
to enter an order recognizing proposed 
district as legally established on face 
of returns which showed a majority of 
proposed district for grouping but a 
majority vote against grouping in each 
of five out of six of the component dis- 
tricts. Vernon’s Ann.Civ.St. arts. 
2922a, 2922c.—Gibson v. Couch, 153 S. 
W.2d 288. 


§ 96 : 
Ga. The word ‘schools’, as used in 
statute dealing with consolidation or 
rearrangement of school districts, must 
be construed to mean “school districts’’, 
in view of the fact that the statute pro- 
vides for consolidation of districts, and 
not of schools. Code 1933, § 32-917.— 

Bramlett v. Callaway, 14 S.E.2d 454. 
County board of education acted 
within powers conferred on it by stat- 
ute dealing with consolidation of schools 
in consolidating two schools in one 
school district with school Jocated in an 
adjoining district, where the consolida- 
tion resulted in more efficient operation, 
afforded better educational opportuni- 


_ties to pupils of the three schools, and 


the two schools which were discontinu- 
ed were in bad state of repair and 
without adequate facilities, and the 
school which was continued was in good 
repair and was centrally located _ be- 
tween the other two schools. Code 
1933, § 32-915.—Bramlett v. Callaway, 
14 S.W.2d 454. 

Ky. Under statute providing that all 
independent districts other than those 
in cities of the first five classes shall 
have a school census enumeration of at 
least 250 white children, no action was 
necessary on part of state board of 
edueation if, after annexation of town 
of Clifton by city of Newport, the 
census enumeration of white children 
of the Clifton independent school dis- 
trict fell below 250. Ky.St. § 4399-3. 
—Board of Education of Campbell 
County v. Board of Education of New- 
port, 146 S.W.2d 30, 284 Ky. 774. 


Where in November, 1935, town of 
Clifton, which constituted part of 
Clifton Independent School District, 


was annexed by city of Newport, and 
in March, 1936, state board of educa- 
tion transferred Clifton Independent 
School District _.to Campbell County 
School District, a “merger” resulted of 
Clifton district with Newport and 
Campbell county districts, regardless of 
whether part of Clifton district re- 
maining after annexation of town of 
Clifton by city of Newport simultane- 
ously merged with Campbell county 
district or not until the time state 
board of education so directed. Ky.St. 
§§ 4399-3 to 4399-5; Acts 1934, c. 65, 
—Board of Education of Campbell 
County v. Board of Education of New- 
port, 146 S.W.2d 30, 284 Ky. 774. 
Ohio App. The alleged fact that map, 
showing location ‘of school districts in 
county as required by school founda- 
tion act, was adopted and approved, 
and controlled the school activities of 
1936, did not deprive county board of 
education of power during the year to 
prepare for merger of school districts 
shown on the map ag separate districts, 
and would only constitute a bar to 
actual completion of merger and opera- 
tions thereunder until such time as bar 
was removed by adoption and approval 
of a map to which it would conform or 
until the expiration of the bar by lim- 
itation as provided in the act itself. 
Gen.Code, §§ 4736, 7600-1 to 7600-8.— 
Board of Hducation of Berea Rural 
School Dist. of Hamilton County v. 
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Board of Education of Hamilton Coun- 
- ty, 31 N.H.2d 702, 66 Ohio App. 267. 
The duty of county board of educa 
tion to prepare and file map as provid: 


ed by School Foundation Act, and the 
duty of state director of education to 
approve or adopt another map was lim- 
ited to the years 1935, 1936, 1937, and 
board of education — 


38, and 


the completion of the consolidation had 
disappeared. Gen.Code, §§ 4736, 7600- 
1 to 7600-8.—Board of~Education of — 
Berea Rural School Dist. of Hamiltor 
County v. Board of Education of Hamil- — 
ton County, 31 N.E.2d 702, 66 Ohio — 


App. 267. a 
statute providing thai 


Pa. Th 
whenever two or more school districts — 
are consolidated into a union district, 
debts of the several districts shall be- — 
come debts of union district, unless — 
otherwise provided by agreement in 
writing, does not violate Fourteenth © 
Amendment of Federal Constitution or 
the State Constitution, 24 P.S. § 84; 
U.S8.C.A.Const. Amend. 14—Driskel y. 
O’Connor, 15 A.2d 366, 339 Pa. 556, 

Pa. When read in connection 


become effective, the saving clause’ : 
statute providing that from and after — 
July 1, 1938, all school districts in- 

which no teacher has been employed — 
prior to January 1, 1937, for school — 
year 1936-1937, shall be merged with © 
other districts, manifests an intention — 
that districts which might otherwise pers 
affected by statute concerning merger _ 
‘of districts, shall be excepted from its — 
provisions, provided that they have met — 
certain conditions. 24 P.S. §§ 61, 83. 
Driskel v, O’Connor, 15 A.2d 366, 3 


Pa. 556 t 
June 28, 1939, plaintiffs 


Pa.Com.Pl, 
by bill for injunction, seek to preve:! 
directors of new merged district B from 
levying any taxes for school purposes, 
or performing any administrative acts, 
as to that part which was formerly dis- 
trict A, and also to dissolve the merger _ 
on the grounds that Sections 108, 809 
and 814 of the School Code, as amended — 
by Act of May 13, 1937, 24 P.S. §§ 61, 
859, 864, are unconstitutional in so far 
as they attempt to order such mergers 
and require county boards of school 
directors to effect such mergers, On 
due petition by County Board of School 
Directors under Act of May 18, 1937, — 
amending Section 108 of the School 
Code, 24 P.S. § 61, Court orders merger | 
of School District A into School Distriet 
B on April 27, 1938. Defendants file — 
preliminary objections to bill, alleging, 
inter alia, that plaintiff’s proper rem-_ 
edy was by quo warranto. Held, that | 
preliminary objections will be sustained 
and the bill dismissed, as any uncon- ~ 


stitutionality in the Act of May 13, — 
1937, is cured by the Act of June 20, 
1939, 24 P.S. §§ 859, 864, which Teast 


pealed or amended the former Act and 

provided a new method of effecting such — 

mergers.—Thomas vy, County Board of — 

School Directors and Himhurst School 

Directors, 41 spec 177. j 
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Mont. If there fis any conflict be- 
tween statute providing for consolida- 
tion of school districts and statute re- 
garding abandonment of school dis- 
tricts when no school has been held 
therein within prescribed time, the 
statute regarding abandonment con- 
trols, since it was later in point of 
time. Rev.Codes 1935, §§ 970, 1034.— 
State ex rel. McDonnell vy. Musburger, 
111 P.2d 1038, 111 Mont. 579, : 

Wis. The establishment of system of 
public instruction in state is ‘‘govern- 
mental function’ as to which the state 
reserves to itself the means of giving 
the system complete effect and full 
efficiency without regard to wishes of 
the people, and power to create, alter, 
or abolish school. districts can be ex- 
ercised immediately by Legislature or 
by subordinate bodies to which the 


te 
Bs matter is delegated, subject to such 
conditions, and without notice, as Leg- 
- islature may impose.—School Dist. No. 
8 of Town of Adams v. Callahan, 297 N. 
W. 407, 237 Wis. on 


9 

: Wis. The establishment of system of 
public instruction in state is ‘govern- 
mental function” as to which the state 
reserves to itself the means of giving 

- the system complete effect and full effi- 
- ciency without regard to wishes of the 
people, and power to create, alter, or 
' abolish school districts can be exercised 
- immediately by Legislature or by sub- 
ordinate bodies to which the matter is 
delegated, subject to such conditions, 
and without notice, as Legislature may 
-impose.—School Dist. No. 3 of Town of 
Adams vy. Callahan, 297 N.W. 407, 237 
Wis. 560. 
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& The validity of order of coun- 
ty superintendent of schools for aban- 
_ donment of school district and _ for 

transfer of territory comprising aban- 
Joned school district to another district 
epended entirely upon statute regard- 
ing abandonment, without reference to 
statute regarding consolidation of 

school districts. Rev.Codes 1935, §§ 
- €79, 1034.—State ex rel. McDonnell v. 
-Musburger, 111 P.2d 1038, 111 Mont. 
579. 


0 ae i 8 111 
Mont. Where the statute conferred 
authority on county superintendent of 
schools to determine whether sufficient 
facts existed upon which to make an 
order for abandonment of school dis- 
trict, the superintendent had ‘‘jurisdic- 
tion’ to determine the facts, and where, 
if abandonment order was not proper, 
_ it was because facts did not exist jus- 
_ tifying abandonment, mandamus would 
not lie to determine validity of order in 
view of fact that statute permitted ap- 
_ peal to state superintendent and if dis- 
satisfied there to have matter reviewed 
in court by writ of review on proper 
showing. Rev.Codes 1935, §§ 966, 970, 
— 9849.— tate ex rel. McDonnell v. Mus- 
_ burger, 111 pies 111 Mont. 579. 
Na 1 
Ky. Where city school board resolu- 
tion directing the employment of su- 
_ perintendent of school for four years 
- provided that in event of merger with 
county school system, city board’s lia- 
_ bility under employment contract 
should terminate, upon merger with 
. county system the city board’s lia- 
bility under contract ceased, and there- 
_ fore under statute, which provides that 
in case of merger legal!) liabilities of the 
merged districts should be taken over 
by resulting district, no legal liability 
under employment contract was 
posed on county board. Ky.St. § 4399- 
_ 4,.—Martin v. Board of Education of 
ech County, 146 S.W.2d 12, 284 Ky. 


Where contract of employment of 
_ principal of city school for four years 

provided that in event of merger with 
-.  eounty school system, city board’s lia- 
bility under contract should cease, the 
; action of principal in providing in 
contract of merger, drawn by prin- 
eipal, that principal should be em- 
ployed by county system for only one 
year indicated that all parties to con- 
tract intended liabilities thereunder 
should cease upon merger, as against 
principal’s contention that the provi- 
sion for termination was merely a dec- 
laration of the law that liabilities of 
merged districts should be assumed by 
district resulting from merger. Ky.St. 

4399-4.—Martin v. Board of Educa- 
ion of Bath County, 146 S.W.2d 12, 
284 Ky. 818. 

Ky. The Legislature in enacting 
statute providing that title to school 
property in territory transferred from 
one school district to another shall re- 
main vested in board of education of 

district from which territory was 
transferred contemplated a situation in 
whieh district from which territory 
was transferred would continue to op- 
erate as a school district. Ky.St. § 
4399-5.—Board of Education of Camp- 
bell County v. Board of Education of 
Newport, 146 S.W.2d 30, 284 Ky. 774. 


im-, 


The Legislature intended an equita- 
ble disposition of school properties 
when a part of one school district ist 
transferred to another, or when dis- 
tricts are merged. Ky.St. §§ 4399-3 to 
4399-5; Acts 1934, ¢c. 65.—Board of 
Education of Campbell County v. Board 
of Education of Newport, 146 8.W.2d 
80, 284 Ky. 774. ; 

Where in November, 1935, town of 
Clifton, which constituted part of Clif- 
ton Independent School District, was 
annexed by city of Newport, and in 
March, 1936, state board of education 
transferred the Clifton Independent 
School District to Campbell County 
School District, and school buildings 
formerly belonging to Clifton district 
were located within boundaries of 
Newport district, such buildings were 
required to be divided between New- 
port and Campbell county districts\ on 
basis of relationship of school popula- 
tion of part of territory which became 
a part of Newport district to the school 
population of old Clifton district. Ky. 
St. §§ 4399-3 to 4399-5; Acts 1934, c¢. 
65.—Board of Education of Campbell 
County v. Board of Hducation of New- 
port, 146 S.W.2d 30, 284 Ky. 774. 

N.J.Sup. Where a_ regional school 
district was created by combination of 
township districts before state school 
funds were apportioned for the year, 
one of combining districts was not en- 
titled to a reapportionment thereof 
on an equitable basis under statute 
expressly providing for such reappor- 
tionment only where apportionment 
had been made before creation of new 
district. N.J.S.A. 18:8-1 et seq. 18: 
10-26.1.—Board of Education of Lum- 
berton Tp., in Burlington County v. 
New Jersey State Board of Education, 
17 A.2d.78, 125 N.J.L. 590. 

Where a township school district, 
which had no high school, combined 
with other districts to provide high 
school facilities, under express statu- 
tery provision, after the creation of 
such new regional district, state school 
funds intended to provide moneys for 
the payment of tuition fees for pupils 
from one district attending high school 
in another district were apportioned to 
the new regional district. as against 
asserted right of township district to 
the fund as reimbursement for tuition 
paid by township district during pre- 
ceding year. N.J.S.A. 18:8-1 et seq., 
18 :8-18, 18:10-41, subd. m.—Board of 
Hducation of Lumberton Tp., in Bur- 
lington County v. New Jersey State 
Board of Education, 17 A.2d 78, 125 
N.J.L. 590. 

Okl. Where common school districts 
form a consolidated district, the assets 
and property of the common _ school 
districts should first be applied in pay- 
ment of outstanding indebtedness, if 
any, and the residue, if any, becomes 
the property of the consolidated dis- 
trict. 70 OklI.St.Ann. § 255.—Lennon 
v. School Dist. No. 11, Greer County, 
1232.20 382) 

Tex.Civ.App. Generally, where a 
school district is dissolved, and a new 
school district is created by incorpora- 
tion of the same territory, the new 
school district is entitled to all proper- 
ty and is liable for all obligations of 
the old district, in absence of some 
statute to the contrary.—Rocky Mount 
Independent School Dist. v. Jackson, 
152 S.W.2d 400. error refused. 

Generally, where a school district is 
dissolved, and a new school district is 
ereated by incorporation of the same 
territory, the new school district is en- 
titled to all property and is liable for 
all obligations of the old district, in 
absence of some statute to the con- 
trary.—Rocky Mount Independent 
School Dist. v. Jackson, 152 S.W.2d 
400, error refused. 


§ 114 

Okl. An independent school district 
to which another district is wholly or 
partly annexed does not become liable 
for bonded indebtedness or outstand- 
ing unpaid obligations of annexed dis- 
trict.—Texas-Hmpire Pipe Line Co. vy. 
Tulsa County Excise Board, 104 P.2d 


441. 
Tex.Civ.App. The fact that teacher’s 


— § 99 SCHOOLS AND SCHOOL DISTRICTS  =—— 


‘so ae 
ane oe we 
inh eS 


‘ 


+ 


common school district which by in- 
corporation subsequently became inde- 
pendent school district, would not re- 
lieve the independent school district 
from liability for failure to comply 
with that contract, as against conten- 
tion of independent school district that 
it was not liable on the contract be- 
cause neither the statute authorizing 
incorporation of common school dis- 
tricts into independent school dis- 
triets nor any other statute, expressly 
provides that a school district on be- 
coming incorporated remains liable on 
contracts which such district entered 
into while operating as a common 
school district. Vernon’s _Ann.Civ.St. 
art. 2757.—Rocky Mount Independent 
School Dist. v. Jackson, 152 S.W.2d 


400, error refused. 
115 
Ohio App. Where a part of a rural 


school district has been annexed by an 
adjoining city school district, the an- 
nexing district must assume its propor- 
tionate share of the rural district’s in- 
debtedness.—State ex rel. Board of Ed- 
ucation of Van Buren Tp. Rural School 
Dist. v. Board of Education of Oak- 
wood City School Dist., Montgomery 
county, 29 N.H.2d 878, 65 Ohio App. 


The statute dealing with title to 
property where territory is annexed to 
a city or village, and providing that, if 
there be any indebtedness on ‘‘school 
property” in the territory annexed, the 
annexing district shall assume such in- 
debtedness and shall levy a tax suffi- 
cient to pay such indebtedness, relates 
to all taxable property in the annexed 
district, and the fact that the property 
annexed does not contain any school 
buildings or equipment, does not affect 
the duty of the annexing district to as- 
sume its proportionate share of the in- 
debtedness. Gen.Code, § 4690.—State 
ex rel. Board of Hducation of Van 
Buren Tp. Rural School Dist. v. Board 
of Education of Oakwood City School 
Dist., Montgomery County, 29 N.B.2d 
878, 65 Ohio App. 273. \ 

A rural school district’s payment of 
bonds after annexation of a part of the 
rural school district by adjoining city 
school district, and as the bonds came 
due, did not relieve the annexing school 
district of its positive statutory duty 
to assume and to pay off its propor- 
tionate amount of the indebtedness, and 
a writ of mandamus would issue com- 
manding the performance of the statu- 
tory duty of the city school district to 
levy and collect taxes and to pay such 
proportionate share, even though rural 
school district had already paid the 
debt in part, and even though such 
levies should have been made during 
prior years. Gen.Code, § 4690.—State 
ex rel. Board of Education of Van 
Buren Tp. Rural School Dist. v. Board 
of Education of Oakwood City School 
Dist., Montgomery County, 29 N.E.2d 
878, 65 Ohio App. 2738. 

The annexation of certain territory 
of a rural school district by one city 
school district did not affect the obliga- 
tion originally attaching to another 
city school district to pay its propor- 
tionate share of the indebtedness of the 
rural school district assumed by the 
city school district by a prior annexa- 
tion of different territory of the rural 
district. Gen.Code, § 4690 et seq.— 
State ex rel. Board of Hducation of Van 
Buren Tp. Rural School Dist. v. Board 
of Education of Oakwood City School 
Dist., Montgomery County, 29 N.H.2d 
878. 65 Ohio App. 2738. 

Okl. Consolidated school district was ~- 
the owner of surplus funds pending its 
appeal after detachment of two common 
school districts from the consolidated 
school district notwithstanding that the 
funds were carried on the books of the 
county treasurer to the credit of the 
common school districts. 70 Okl.St. : 
Ann. § 598.—Lennon y. School Dist. No. 
11, Greer County, 113° P.2d 382. 
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Okl. Where it affirmatively  ap- 
peared that applicant for writ of cer- 
tiorari to review county superintend- 
ent’s order dividing the property of 
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school districts after an order had been and to whom, any expense incurred public instruction of the common-— 
made creating separate districts, did in connection therewith, and the rec- wealth has duty to classify the high © 
_ hot sustain a substantial wrong or in- ords would become the property of the schools of the state. 24 P/S. § 910.—- 
jury, the trial court abused its dis- state. Rev.Code 1928, 1048, as School Dist. of City of New Castle, 
cretion in issuing writ of certiorari— amended by Laws 1933, c. 20; §§ 1049, Now for Use of Sherer, v. School Dist. — 


Lennon v. School Dist. No. 11, Greer 


County, 113 P.2d ee 


§ 12: 

Ariz. School districts are created by 
the state for the sole purpose of pro- 
moting education and all their powers 
are given them and all the property 
which they own is held by them in 
trust for the same purpose, and any 
contract of any nature which they may 
enter into, which shows on its face 
that it is not meant for educational ad- 
vancement of youth of district but for 
some other purpose, no matter how 
worthy in its nature, is “ultra vires” 
and void.—Presecott Community Hospi- 
tal Commission yv. Prescott School 
Dist. No. 1,of Yavapai County, 115 P. 
2d 160. 

Cal.App. <A _ legislative declaration 
that every incorporated city is a school 
district does not import into the or- 
ganization of the school district any 
of the provisions of the city charter, 
or limit the powers and functions 
which, as a school district, it has by 
virtue of the Political Code.—Kelso vy. 
Board of Education of City of Glen- 
dale, 109 P.2d 29. 

Ky. The maintenance, management, 
and control of the public school sys- 
tem is a “governmental function’, and 
the Legislature in enacting statutes re- 
lating to those matters may provide ex- 
clusive remedies for the infringement 
of any rights that may be perpetrated 
by any officer in the maintenance of 
the system.—Marshall v. Whitt, 152 S. 
W.2d 945, 287 Ky. 290. 

La.App. The motive for and under- 
lying principle of an act relating to 
administration of public school system 
should be for improvement and_ad- 
vancement of cause of education.—Ken- 
nington v. Red River Parish School 
Board, 200 So. 514. 

NJ. The statute authorizing em- 
ployees of boards of education in school 
districts in counties of first class, not 
otherwise entitled to pensions under 
any other statute, to associate them- 
selves as a corporation for purpose of 
providing a fund for their retirement 
on pension, which provides for creation 
of board of trustees of corporation and 
defines duties of board, is not invalid 
on ground that it constitutes an uncon- 
stitutional ‘delegation of legislative 
power.” N.J.S.A. 18:5-68 to 18 :5-82.— 
Board of Education of Montclair v. 
Board of Education Employees’ Pension 
Fund of Essex County, 17 A.2d 780, 
126 N.J.L. 66, affirming 14 A.2d 783, 
125 N.J.L. 164. 

Tex. The powers of such govern- 
mental agencies as counties, townships, 
and school districts are generally more 
strictly construed than those of incor- 
porated municipalities.—Tri-City Fresh 
Water Supply Dist. No. 2 of Harris 
County v. Mann, 142 S.W.2d 945. 


§ 130 
N.J.Sup. The statute authorizing 
employees of boards of education in 
school districts. in counties of first 
class, not otherwise entitled to pen- 
sions under any other statute, to as- 
sociate themselves as a corporation for 
purpose of providing a fund for their 
retirement on pension, which provides 
for creation of board of trustees of cor- 
poration and defines duties of board, is 
not invalid on ground that it consti- 
tutes an unconstitutional “delegation of 
legislative power.’ N.J.S.A. 18:5-68 to 
18:5-82.—Board of Education of Mont- 
clair v. Board of Education Employees’ 
Pension Fund of Essex County, 14 A, 

2d 783, 125 N.J.L. 164. 

§ 132 
Ariz. Where textbooks purchased by 
state board of education became the 
property of the state at point of de- 
livery to carrier for transportation to 
the state, the state had duty through 
an officer, employee or agent, to re- 
ceipt for the books from the carrier 
and thereafter distribute the books ac- 
cording to law, keeping a record of 
their disposition and on what account 


1050, 2822.—State ex rel. Frohmiller vy. 
Hendrix, 107 P.2d 1078. 

The state superintendent of public 
instruction with whom the state board 
of education left duty of calling for 
bids for purchase of textbooks for 
common schools, and arrangement for 
care and distribution of the books, had 
duty in behalf of the board to receive 
the books, attend to their proper dis- 
tribution, and to keep any records, 
books and accounts necessary in that 
connection. Rev.Code 1928, § 1048, as 
amended by Laws 1933, c. 20; 
1050, 2822; Const. art. 11, § 4.—State 
ah Frohmiller v. Hendrix, 107 P.2d 

If the state board of education and 
the state superintendent of public in- 
struction found it necessary to appoint 
some one to perform duties in their 
place, in regard to dispensing text- 
books. purchased for the common 
schools, they had a right to do so and 
to fix the salary of the appointee. Rev. 
Code 1928, § 62.—State ex rel. Froh- 
miller v. Hendrix, 107 P.2d 1078. 
_Under statutes, the state auditor had 
right to audit accounts of the board 
of education as kept by the superin- 
tendent of public instruction, pertaining 
to purchase and distribution of free 
textbooks for common schools, which 
had been purchased by the state from 
publishers and had been dispensed 
through a depository, the manager of 
which acted for the state in dispensing 
its books and for the publishers in 
selling‘ their books to the general trade. 
Rev.Code 1928, § 27, as amended by 
Laws 1937, c. 31; § 1048, as amended 
Dy. Laws 1933, c. 20; §§ 36, 1049, 1050, 
2822; Const. art. 11, bee hes ue 


relate center v. Hendrix, 107 
N.Y.Sup. Under the Education Law, 


commissioner of education is bound to 
examine and decide an appeal with 
respect to a controversy within the 
education system but is not required 
to conduct a trial or hearing, and pro- 
cedure to be followed rests with com- 
missioner and not with Supreme Court. 
Education Law, §§ 890, 891.—Cochran 
ee 25 N.Y.S.2d 960, 175 Misc. 


The Supreme Court will not intrude 
into a debatable field in reviewing an 
appellate determination of the state 
commissioner of education. Education 
Law, §§ 890, 891.—Cochran v. Levy, 25 
N.Y.S.2d 960, 175 Misc. 666. 

The scope of a direct judicial review 
of a subordinate officer or body within 
the education system is greatly re- 
stricted in reviewing a final determina- 
tion in respect of a controversy within 
the education system by state commis- 
sioner of education upon appeal to 
him by one aggrieved. Education Law, 
§§ 890, 891.—Cochran v. Levy, 25 N.Y. 
S.2d 960, 175 Misc. 666. 

Unless commissioner’s determination 
depends upon such arbitrary and naked 
power that no person could make the 
determination, a determination by com- 
missioner of education upon appeal to 
him with respect to a controversy with- 
in the education system is final and 
not subject to judicial review. Hduca- 
tion Law, §§ 890, 891.—Cochran v., 
Levy, 25 N.Y.S.2d 960, 175 Mise. 666. 


§ 133 

Ind. The statute amending a former 
statute by abolishing the old State 
Board of Education, setting up a new 
board of eight members, four to be ap- 
pointed by the Governor and four by 
the Lieutenant Governor, except where 
the Governor and Lieutenant Governor 
are both of the same political party, in 
which case the Governor shall appoint 
all of the members, is unconstitutional 
in so far as it seeks to place the ap- 
pointing power in the Lieutenant Gov- 


ernor. Acts 1941, c. 182; Const.Ind. 
art. 5, §§ 1, 10.—Tucker v. State, 35 
N.E.2d 270. 
136 
Pa.Super. The superintendent of 


§§ 1049,, 


of North Beaver Tp., 14 A.2d 855, 141 
Pa.Super. 401, 


§ 140 a 
Ky. A county board of education is 
@ “quasi municipal corporation” goy- 


erned by rules applicable to strict mu- — 
nicipalities, Ky.St. § 4399-18—Board 
of Education of Kenton County vy. Tal- — 
bott, 151 S.W.2d 42, 286 Ky. 543. he 
Wash. Where county commissioners ~ 
pursuant to statute provided for the © 
employment in the superintendent of — 
schools’ office of extra clerks at desig-— 
nated salary, county superintendent of 
schools was authorized to employ 
clerks at designated salaries. Rem.Rev. 
Stat. § 4200—5a.—State v. Hurd, 106 
P.2d 323. ty es 


141 or 
Ky. Where no member of county ~ 
board of education made any threats 
to file charges against county superin- — 
tendent of schools or any statement 
that he would be removed ‘ag result of — 
hearing on such charges, and charges of — 
misconduct in office were filed against 
him before board about a month before 
he tendered his resignation because of 
rumors that circuit judge would decide 
pending suit for settlement of dispute — 
as to which of two persons was legal — 
member of board in favor of person ~ 
opposed to superintendent’s retention, — 
with result that majority of board — 
would be against him, no such “duress” — 
was imposed on him as entitled him to 
withdraw resignation after its accept. 
ance by board.—Board of Hdueation of © 
Wolfe County v. Rose, 147 S.W.2d 83, — 
285 Ky. 217, 132 A.L.R. 969. ava 
§ 143 Eytoag 
Ky. Under statute authorizing divi- 
sion of county school district for pur- 
pose of electing school board members, _ 
it was not competent for a board to di- — 
vide district into election divisions © 
which were not contiguous. Ky.St. 
Supp.1941, § 4399-24——Marshall _ v. — 
Whitt, 152 S.W.2d 945, 287 Ky. 290. 


§ 144 

Cal.App. Under rule “expressio uni- 
us est exclusio alterius”, legislature in © 
enumerating types of certificates which | 
might be granted by county board of 
education intended to exclude authority — 
to grant certificates for other types of — 
employment. School Code, §§ 5.150, 
5.160 to 5.167.—Brintle v. Board of 
Education of City of Long Beach, 110 
P.2d 440. 

Ky. Where undisputed facts estab- 
lished that candidate for county board | 
of education indorsed note, which had 
been executed to him by board as part 
of purchase price for school bus sold 
by partnership consisting of candidate — 
and ‘this son, to son upon dissolution 
of partnership, which dissolution oc- 
curred prior to election of candidate to — 
board, and that son agreed not to look 
to candidate for payment of note in | 
event of its nonpayment by board, — 
candidate retained no “interest” in col- — 
lection of note, which would disqualify 
him _ under statute from holding office. 
Ky.St. § 4399-22.—Commonwealth, by 
Meredith v. Hardin, 150 S.W.2d 477, 
286 Ky. 404. 

Ky. The provisions of statute pre- 
scribing qualifications of members of 
county board of education are ‘‘manda- 
Cory ee Vote 4399-22.—Common- 
wealth v. Mullins, 150 S.W.2d 668, 286 
Ky. 242 

An examination, conducted by coun- 


ty board of examiners and _ school 
superintendent, for elementary and 
common school diploma and admis- 


sion to high school, before adoption of 
school code, which included act pre- 
scribing method of establishing sat- 
isfaction of educational requirements 
to hold office of member of county 
board of education, did not supply 
place of examination, required by 
such act, under rules and regulations 
adopted by State Board of Education, 
to show required completion of eighth 
Ky.St. § 


grade in common schools. 
Mullins, 


4399-22.—Commonwealth y, 
150 S.W.2d 668, 286 Ky. 242. 


Sd 


_ Ky. Under statute providing that 

member of couuEy: board of education 

must have completed at least eighth 
- grade in common schools, as shown by 
'_ records of school in which eighth grade 
was completed, or by aflidavits of 
teacher or teachers under whom work 
‘was completed, or by examination held 
- under rules of state board of education, 
Legislature intended to permit proof of 
eligibility in ane one of such three 
methods. Ky.St.Supp.1939, § 4399-22. 
—Commonwealth ex rel. Meredith v. 
Bogie, 152 S.W.2d 286, 287 Ky. 103. 
_—sLa.App. A duly elected member of 
_ the Caldwell Parish Schoo] Board from 
Ward 5 was an ‘‘actual bona fide resi- 
ent” of that ward when the Governor 
pointed another person to fill an as- 
-serted vacancy, even though member 
ented his farm in that ward, sold some 
of his livestock, and stayed in room- 
ng houses and furnished apartments 
ith his wife while working for rail- 
ad in various cities and states, where 
mber carried none of his furniture or 
canned foods with , him, retained all 
arming implements and livestock, con- 
ducted banking at frequent and regu- 
lar intervals in Caldwell parish, sought 
‘to exercise voting franchise only in 
_ his native precinct, and returned each 
month for a few days to Ward 5 and 
to hig farm, and hence no vacancy ex- 
sted and the Governor’s appointment 
was ineffective. Act No. 122 of 1921, 
.Sess.; Act No. 100 of 1922, § 17; 
ionst.1921, art. 8, §§ 1, 13.—State ex 
‘rel Carr yv. Steele, 200 So. 496, 
-‘La.App. Under statute, ability to 
ad and write is a qualification for 
eligibility to peer ih on parish 
‘school board. Act No. 100 of 1922, § 
.—State ex rel. De Bellevue v. Le- 
doux, 3 So.2d 188, 


i § 145 

Ky. Under statute providing that 
member of county board of education 
must have completed at least eighth 
rade in common schools, as shown by 
cords of school in which eighth grade 
was completed, or by affidavits of 
hers under whom work 


03. 
§ 147 : 

 La.App. A duly elected member of 
the Caldwell Parish School Board from 
Ward 5 was an ‘‘actual bona fide resi- 
dent” of that ward when the Governor 
appointed another person to fill an asg- 
serted vacancy, even though member 
rented his farm in that ward, sold some 
of his livestock, and stayed in BUSAN 
houses and furnished apartments wit 
- his wife while working for railroad in 
various cities and states, where mem- 
ber carried none of his furniture or 
canned foods with him, retained all 
farming implements and livestock, con- 
- ducted banking at frequent and regular 
intervals in Caldwell parish, sought to 
exercise voting franchise only in his 
native precinct, and returned each 
month for a few days to Ward 5 and 
to his farm, and hence no vacancy ex- 
isted and the Governor’s appointment 
was ineffective. Act No. 122 of 1921, 
Hx.Sess.; Act No. 100 of 1922, § 17; 
Const.1921, art. 8, §§ 1, 13.—State ex 
rel, Carr v. Steele, 200 So. 496. 


§ 149 

La.App. In suit instituted by dis- 
trict attorney at written request of res- 
ident citizens and taxpayers to remove 
member of parish school board for ina- 
bility to read and write, where special 
attorney employed by taxpayers made 
motion that defendant be suspended 
from office during pendency of the suit 
and district attorney did not sign mo- 
tion but urged no objection to the fil- 
ing of rule to show cause nor to its 
trial when it came up for hearing, the 
trial judge had right to assume that 
district attorney had tacitly consented 
to its em and acquiesced in the trial 
and the trial judge properly heard evi- 
dence and rendered judgment thereon. 


SCHOOLS AND 8 


Const.1921, art. 9, § 6.—State ex rel. 
DeBellevue v. Ledoux, 3 So.2d 188. | 

Under constitution regarding suspen- 
sion of an officer for “incompetency” 
during pendency of suit to remove of- 
ficer, trial judge’ made an improper use 
of his discretion in suspending member 
of parish school board during pendency 
of suit to remove the member for in- 
ability to read and write. Act No. 100 
of 1922, § 17: Const.1921, art. & §§ 6, 
7; art. 12, § 10.—State ex rel. DeBel- 
levue v. Ledoux, 3 So.2d 188. 


§ 152 
Ala. The county board of education 
speaks through its -records, or writ- 
ten memorials of its actions.—Board of 
Education of Marshall County  v. 


Baugh, 199 So. 822, 240 Ala. 391. 


Ala. In the location of consolidated 
schools and the transportation of pupils 
as part of such system, the county 
board of education acts in a quasi- 
legislative capacity. Code 1940, Tit. 52, 

76.—Shores vy. Elmore County Board 
of Education, 3 So.2d 14. 

Ga. Generally, equity will not inter- 
fere with administration of public 
school laws under which local contro- 
versies arise but will leave such con- 
troversies to county boards of educa- 
tion which are established under legis- 
lative scheme as tribunals for handling 
of school affairs and administration of 
public school laws.—Davis v. Haddock, 
13 8.H.2d 657, 191 Ga. 639. 

Ky. Where county superintendent 
nominated teachers, and Board of Ed- 
ucation illegally rejected nominations, 
rejected teachers were entitled to re- 
cover from individual board members 
whose acts were illegal the amount 
each would have received had he or she 
in fact taught during school term, less 
any sum as might be shown did, or 
might have, minimized the sum in 
damages sought.—Cottongim y. Stew- 
art, 142 S.W.2d 171, 283 Ky. 615 


Where county superintendent nomi- 
nated teachers, and Board of Educa- 
tion illegally rejected nominations, re- 
jected teachers were entitled to reeover 
individually against substitute teach- 
ers appointed by board for money had 
and received by substitute teachers on 
illegal contracts, and jointly against 
bicpait Aol Fpcioe ea and He substitute 

-—Cottongim vy, ewart, 142 
S.W.2d 171, 383 Ky. 615. : 

Miss. In action ne ens county super- 
intendent of education and surety on 
his official bond to recover face value 
of pay certificates issued by superin- 
tendent to plaintiff's assignors, proof 
that some kind of budget was made 
and filed at some indefinite time, na- 
ture of which was so obscure as to 
render record practically unintelligible, 
was insufficient to uphold a judgment 
on such certificates. Laws 1936, ¢. 
255, §§ 4, 14.—National Surety Corpo- 
ration vy. State, for Use of Rogers, 198 
So. 299. 

A surety on bond of county superin- 
tendent of education could not disclaim 
liability on ground that bond was ex- 
ecuted several months prior to effective 
date of statute imposing upon superin- 
tendent a penalty for issuing pay cer- 
tificates in excess of the budget, where 
duties and liabilities imposed by such 
statute were in no way different from 
those imposed by law existing at time 
bond was executed. Code 1930, § 6732; 


Laws:1936, c. 255, § 14.—National Sure- - 


ty Corporation v. 
Rogers, 198 So, 2 

An assignee of pay certificates issued 
by county superintendent of education 
was not precluded from maintaining 
action on superintendent's official bond, 
on ground that action was to recover 
a penalty which was not assignable 
where statutes conferred right to sue 
upon holders of such certificates and 
fixed liability of superintendent on 
bond to holders of certificates, and as- 
signee was the “holder” of such _ cer- 
tificates. Code 1930, § 6732; Laws 
1936, c. 255, § 14.—National Surety, Cor- 
poration y. State, for Use of Rogers, 
198 So. 299. 

Statute imposing a penalty on county 
superintendent of education and his 
Surety for issuing pay certificates in 


age for Use of 


get, burden is on holder of certificate 
to establish by competent evidence that 
issuance of particular certificate was at 
that time in violation of statute, and 
that certificate was then in excess of 
funds received for fiseal year and not 
the funds on hand at date of its issu- 
ance. Laws 1936, c. 255, § 14.—Na- 
tional Surety Corporation v. State, for 
Use of Rogers, 198 So. 299. 

Tenn.App. The law contemplates an 
orderly judicial procedure, and not 
summary judicial action by an admin- 
istrative board, such as a schoo! board, 
acting both as litigant and judge.— 
Little v. Carter County Board of Edu- 
cation, 146 S.W.2d 144. ; 

Tex.Civ.App. Where county board of 
school trustees exercises power condi- 
tionally delegated to it by law, it must 
exercise the authority in compliance 
with conditions prescribed.—Gibson v. 
Couch, 153 S.W.2d 288. 

§ 164 

Conn. Where there is no provision 
that an officer, such as a superintend- 
ent of schools in a’ town, shall hold 
over until his successor is elected and 
qualified, the officer is entitled to hold 
his office until his successor is ap- 
pointed or chosen and has qualified, in 
absence of express or implied consti- 
tutional or statutory provision to the 
contrary, but where, by Constitution or 
statutes, a fixed term is specified, with- 
out provision for continuance of of- 
fice, an incumbent ceases to hold of- 
fice de jure after expiration of the 
term.—Alcorn ex rel. Hoerle v. Thomas, 
17 A.2d 614, 127 Conn. 426. 

A superintendent of schools appoint- 
ed by board of education of town pur- 
suant to authority of statute provid- 
ing that a board of education of each 
town shall provide for supervision of 
schools by a superintendent and shall 
fix his salary and term of office, which 
shall not exceed three years, was not, 
after expiration of his term, entitled 
to hold his office until] a successor was 
appointed, and quo warranto proeeed- 
ing lay to test superintendent’s right 
to hold office de jure and to oust him. 
Gen.St.Supp.1935, § 243¢—Aleorn ex 
rel. Hoerle v. Thomas, 17 A.2d 614, 
127 Conn. 426. 

La. School boards and other boards 
and commissions, although not “local 
subdivisions of the state,” are, like such 
subdivisions, created by the legisla- 
ture.—State v. Coulon, 3 So.2d 241, 197 
La. 1058. 

Mass. Under statute requiring mem- 
bers of retirement systems, under cer- 
tain circumstances, to file with retire- 
ment boards statements or certified 
records, and providing that if member 
failing to file statement or record is 
a head of a department, the Governor, 
mayor, selectmen, county commission- 
ers or -school committee shall suspend 
him, the phrase “head of a depart- 
ment,” with reference to schools, is 
used to designate an official subordi- 
nate to a school committee. G.L.(Ter. 
Ed.) ¢. 32, § 37A(2), as inserted by 
St.1936, ¢e. 318, 3.—Davis v. School 
Committee of Somerville, 30 N.H.2d 
401. 307 Mass. 354. 

Pa.Com.Pl. Under the provisions of 
Sections 119 and 123 of the School 
Code of 1911 P.L. 309, 24 P.S. §§ 30, 
34, the School District of Pittsburgh 
is a body corporate.—Commonwealth v. 
School Dist. of Pittsburgh, Allegheny 
County, 49 Dauph. 417. 

Pa.Com.Pl. School Districts are 
agencies of the State, and, as such, are 
subject to legislative control.— Thomas 


v. County Board of School Directors 
and Elmhurst School Directors, 41 
Lack.Jur, 177. 

Pa.Com.Pl, Three judges of the 


common pleas court, sitting en bane, 
after having been designated by the 
president judge to hear petitions for 


the appointment of new members to fill 


xistin tric 
ay 1 t onl f the persons them-_ 
Me of citizens who vouched for 
their qualifications. The fact that 

many of these petitions were signed 
by more than ten resident taxpayers, 
aS required by the act of May 18, 1911, 
«PL, 309, 24 P.S. § 1 et seq., did net 
‘invalidate the petitions, but was simply 
-surplusage—In re Appointment of 
School Board, 89 P.L.J. 171. 

166 

Ky. The amendatory act authoriz- 
ing division of school district into di- 
visions for purpose of electing mem- 
bers of school board manifests intent 
to return to the original method of 
election in effect before adoption of 
the School Code. Ky.St.Supp.1940, §§ 
4399-24 to 4399-26.—Snelling v. Frank- 
lin County Board of Education, 142 S. 
W.2d 147, 283 Ky. 572. - 

In amendatory act authorizing divi- 
sion of school district into divisions 
for purpose of electing members of 
school board, wherein the words ‘“‘divi- 
sion” and ‘district’? are improperly in- 
: terchanged, the word ‘district’? should 
-. be construed to mean “division’’ when 
such construction is necessary to give 
full effect to the act, as in the words 
“in making the first division into dis- 
tricts.”” Ky.St.Supp.1940, §§ 4399-24 
to 4399-26.—Snelling v. Franklin Coun- 
ty Board of Education, 142 S.W.2d 
147, 283 Ky. 572. 

N.Y.App.Div. A school district is a 
“civil division” of the state within Con- 
stitution providing that appointments 
in Civil service of the state and of all 
the civil divisions thereof shall be made 
according to merit and fitness. Const. 
art. 5, § 6—Madden vy. Reavy, 21 N.Y. 
S$.2d 382, 260 App.Div. 355. 

5 § 187 

N.Y.App.Div. Employees of school 
district who held positions in classified 
service but who had not _ taken_ or 
passed examination provided by Civil 
Service Law or Rules for the Classified 
Civil Service had no legal rights under 
the Civil Service Law and were subject 
to removal at will. Rules for Classified 
Civil Service, McKinney Consol.Laws 
Book 9, Appendix; Civil Service Law, § 
bi 9; Const. art. 5, § 6.—Madden v. Reavy, 
21 N.Y.S.2d 382, 260 App.Div. 355. 

Pa.Com.Pl. Where directors of a 
public school district have been re- 
moved from office and their successors 
are to be appointed, it is a responsi- 
bility of the judges of the common 
pleas court te be shared by all the 
judges sitting en banc, or as many of 
them as are available for the purpose. 
—In re Appointment of School Board, 
rohit) 9 S00 Os jae bs 

§ 189 


F Okl. A proceeding for removal of 
memberss of school board by grand 
jury’s accusation and trial thereon, as 
prescribed by statute, was civil in na- 
ture and not criminal. 22 OkI.St.Ann. 
3 1181-1193.—In re Bowling, 106 P.2d 


. 


§ 191 

Pa.Super. Under statute authorizing 
board of school directors to remove its 
employees after due notice and after 
hearing if demanded, discharge of sec- 
retary of school superintendent who 
was present at board meeting at which 
she was discharged, but who had no 
prior notice of board’s intention of 
terminating her employment, was un- 
lawful, notwithstanding sufficient causes 
actually existed for her removal, since 
procedure for removal of employees is 
mandatory, and failure to comply with 
it nullified board’s action in discharg- 
ing secretary. 24 P.S. § 341.—Hetkow- 
ski vy. School District of Borough of 
Dickson City, 15 A.2d 470, 141 Pa. 
Super. 526. 


Under constitutional provision pro- 
viding for the removal of officers with- 
out notice or prior hearing at the pleas- 
ure of the power by which they were 
appointed, secretary to superintendent 
and. school board was not an “officer’’ 
but merely a subordinate ministerial 
employee acting under orders of others 
and could not be summarily dismiss 
without prior notice and hearing. 24 


in ‘ dis ’ C 
tors, took testi- H 


alec : pa 
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School 
City, 15 A.2d 470, 141 


Hert 192 
- In proceeding for removal of members 
of school board by grand jury’s accusa- 
tion and trial thereon, state’s evidence 
as to members’ acts of habitual and 
wilful neglect of duty, gross partiality 
in office, oppression in office and wilful 
maladministration in office, was suffi- 
cient to constitute a prima facie case 
and to require members to controvert 
the evidence introduced. 22 Okl.St.Ann. 
ON er oR ae re Bowling, 106 P.2d 
Where district judge, sitting in trial 
of a proceeding for removal of members 
of school board by grand jury’s ac- 
cusation and trial thereon, without aid 
of a jury, overruled demurrer to state’s 
evidence, judge could not, after mem- 
bers had introduced some evidence on 
his own motion, recur to his previous 
ruling on the demurrer to state’s evi- 
dence, set aside his previous ruling and 
sustain demurrer upon consideration of 
state’s evidence as modified by the sub- 
sequent testimony introduced by the 
members. 22 Okl.St.Ann. §§ 1181-1192. 
—In re Bowling, 106 P.2d 824. 
Pa.Com.Pl, Petition is filed to re- 


move school director for alleged viola- 


tion of mandatory provisions of the 
School Code, 24 PS. 1 et seq., in 
that he had received a share of the 
salary of the secretary of the School 
District, and by pre-arranged written 
agreement had bound himself to vote 
as a unit with certain other members 
of the Board and ‘‘to share with them 
all moneys and emoluments. pertaining 
to the oifice of school director which 
might be due him or them as commis- 
sions.” At the hearing he denied that 
the signature to the agreement was his, 
but petitioners offered to prove its 
genuineness by witnesses familiar with 
his handwriting and by comparison 
with other admittedly genuine signa- 
tures; but testimony on both of peti- 
tioners’ contentions was uncertain and 
contradictory, and no clear explanation 
was given as to the place, time, manner 
or circumstances of the execution of the 
agreement, in whose custody it had 


been, or how it came into petitioners’ 


hands to be produced in Court. Held, 


-that rule to show cause why respond- 


ent should not be removed as _ school 
director will be discharged, as it does 
not appear that he had violated manda- 
tory provisions of the School Code, 24 
P.S. § 1 et seq. In these cases Court 
will be guided solely by the provisions 
of the Code. The circumstances under 
which alleged agreement was offered in 
evidence materially affects its authen- 
ticity and value, and does not furnish 
convincing proof of an unlawful agree- 
ment to vote regardless of his convic- 
tions or in violation of his duty to ad- 
minister affairs of School District.—In 
re Removal of School Director of 
Throop Borough, 41 Lack.Jur, 127. 


§ 200 

Pa.Com.Pl. Plaintiffs sought an in- 
junction to restrain defendant school 
board and its directors from paying 
salaries to its secretary and treasurer 
on the ground that the secretary’s sal- 
ary had been increased by a vote of 
four of the seven members, including 
himself, and the treasurer by a vote 
of five of the seven members, including 
himself. Held: That an injunction 
should issue as to the secretary because 
his vote was necessary to make a ma- 
jority in order to increase his own 
salary as an officer of the board, and 
such vote was ilegal and the resolu- 
tion so increasing his own salary was 
void, but that since the vote of the 
treasurer was not necessary to make 
the majority of four to increase his 
salary as treasurer, even though his 
vote was unlawful, the resolution was 
still carried by a majority of the 
board and was valid.—Reckner  v. 
pean Dist. of German Tp., 4 Fay.L. 
J, 2 


"A school director may not vote to 


increase his own salary as an officer 
of the board, where his vote is neces- 
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sary for a majority.—Reckner y, Schoel — 


f° Se 4 
was not prevented from fixing the pay _ 
or salaries of its employees in the va- xg / 
rious years at a percentage or propo! f 
tion of a base rate or schedule dete. 
mined prior thereto by resolution or or 
dinance or in manner provided by la 
where reductions were made _ before 


Ohio App. A city board of educa 


ployees commenced. Gen.Code, 33 ; 
5625-38, 7689.—Pemberton vy, Aa 


Where city board of educatio 
cause of lack of funds made a percent-— 
age reduction of pay from the so-called 
base pay or schedule for the year be 
fore the contemplated service by vari- 
ous employees was rendered and non 
educational employees voluntarily ce 
eepted reduction by acquiescence and 
rendered services, such employees could 
not thereafter recover base salary o 
wage. GenCode, §§ 486-8, 5625- 
7689,—Pemberton v. Board of Educ 
tion of City School Dist. of City 
pee 36 N.E.2d 170, 67 Ohio Ap 


175. , ere 
Pa.Super. Where secretary to a ty) 
superintendent was i 


a 


readiness and willingness to ps 
would be  assumed,—Hetkowski~ 
School District of Borough of Dick 
City, 15 A.2d 470, 141 Pa.Super. 

A secretary to school superinten 
could not recover salary stipulated 
her contract of employment to end_ 
school year as damage for breac 
her contract on her summary dismi 
without notice or hearing, where sec 
retary was, at time of discharge, unabl 
to perform duties of her employment 
due to emotional disturbance and physi- 
cal condition. 24 P.S. § 341.—Hetkow. 
ski v, School District of Borough of ~ 
Dickson City, 15 A.2d 470, 141 Pa. ~ 
Super. 526. . Mas roal Be 

Where board of school directors sum 
marily discharged secretary to scho 
superintendent when she was unable to 
perform any of the duties of her em- 
ployment due to emotional and physi+ — 
cal condition, performance of duty to 
render services was not waived so as to 
authorize recovery of damage by secre- 
tary for breach of contract.—Hetkowsk e 


v. School District of Borough of Dick- 
Ae City, 15 A.2d 470, 141 Pa.Super. | 
Tenn. In action for salary allegedly — 
due under contract with county board ~ 
of education for services rendered as a 
clerical employee, evidence did not sus- 
tain defense that salary provided by 
contract exceeded allowance of budget 
for that purpose.—Hyder y. Morgan, — 
144 S.W.2d 786. eps 
Where school 


WNte Ee 
budget was sufficient 


the time stipulated.—Hyder y. Morgan, 
144 S.W.2d 785. : me 
§ 202 

D.C.Ill. School trustees derive all 
their. authority from the statute, and 
can exercise no power not expressed . 
thereby. Rey.St.Il.1881, ¢c, 122, §§ 39, 
41, 48.—Superior Oil Co. v. Harsh, 39 
F.Supp. 467. 

Conn. A town board of education is 
agency of state and beyond control by. 
town or any officers thereof in exercise 
of broad powers granted such board by 
legislature or incurring of expense 
necessitated thereby, except for limi 
tations in statutory provisions. Gen. 
St.Supp.1935, § 297¢c—Board of Hdu- 
eation of Town of Stamford y. Board of 
Finance of Town of Stamford, 16 A.2d 
601, 127 Conn. 345. 

Mass. Under established legislative 
policy, school committees are given 
general management of public schools, 
including election and dismissal of 
teachers, and such committees bave 


+. 


By 


ea 
 N.B.2d 878. 65 Ohio App. 273 
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§ 202 


administrative control of school systems 
and are responsible for proper func- 
tioning of schools. G.L.(Ter.Ed.) ¢. 
32, §§ 37C(2), 38A, as inserted by St. 
1938, c. 439, §§ 2, 4; ¢. 71, §§ 37, 38; 
§ 42, as amended by St.1934, ¢. 123.— 
Davis y. School Committee of Somer- 
ville, 30 N.E.2d 401, 307 Mass. 354. 
The power of management placed by 
statutes in school committees and the 
statutory power of school committees 
to discharge teachers are to be broadly 


construed. G.L.(Ter.Ed.) ¢. 32, §§ 387C 


2), 838A, as inserted by St.1938, ec. 
+439, §§ 2, 4; «71, §§ 37, 38; § 42, 
as amended by St.1934, ¢. 123.—Davis 
_w. Schoo] Committee of Somerville, 30 
N.E.2d 401, 807 Mass. 354. 

Where Legislature’s previous limita- 
tions on powers of school committees 
had been in express terms, it was to 
be assumed that a radical departure by 

_ Legislature from previous policy would 
be expressed in clear language and not 


left to doubtful implication, G.L.(Ter. 


- -F.) c. 71, §§ 38-45.—Davis v. School 


ered 
4 


Committee of Somerville, 30 N.H.2d 401. 


N.J.Sup. Local boards of education 


ae ‘may not evade state laws.—Board of 


Education of City of Trenton v. State 


Board of Education, 17 A.2a 817, 125 
wh. 611. 


_Pa.Com.Pl. There is no provision in 


the School Code, 24 P.S. § 1 et seq., 


which prevents a director from voting 
for himself as an officer of the board. 
—Reckner v. School Dist. of German 


’ Tp., 3 Fay.L.J. 244. 


Side sf § 203 

Ohio App. The statute requiring a 
biennial examination of school offices 
does not require that an action under 


_. the statute dealing with what report 


of examination by the Bureau of In- 


_ spection and Supervision of Public Of- 


fices shall set forth, where report is 
filed, where certified copies are filed, 
and how transmitted, shall be based on 
the first report of the examination filed 
within two years of the transaction 
_ complained of, even though such report 
was incorrect, but the action may be 
- based on the first report filed showing 
such transaction. Gen.Code, §§ 284, 


« 286.—State ex rel. Board of Education 


of Van Buren Tp. Rural School Dist. 
v. Board of Education of Oakwood City 
School Dist., Montgomery County, 29 


Pa.Com.Pl. A duly-elected school di- 


rector may not, under section 226 of 


the School Code of May 18. 1911, P.L. 
309, as amended by Section 1 of the 
Act of May 26, 1933, P.L. 1070, 24 P.S. 
§ 187, be employed by the school dis- 

trict in any capacity, including that of 
janitor, during the term for which he 
was elected, even though prior to his 
employment he has resigned from the 
board and his resignation has been 
duly accepted.—School Dist. of Monon- 
gahela Tp. v. Eberhart, 38 D. & C. 586. 

§ 209 
Me. A school board is a “delibera- 

_ tive body’, every member of which is 
entitled to be present at every meeting 
to counsel and advise on any action 
which the board is required or author- 
ized by law to take, and hence some 
definite requirement of notice for the 
convening of school board meetings is 
essential.—Elsemore vy. Inhabitants of 
Town of Hancock, ane P.2d 692, 


Pa.Super. The discretion exercised 
by board of school directors in closing 
school because of small attendance of 
pupils is not reviewable in absence of 
fraud or arbitrary abuse of discretion. 
24 P.S. § 13878.—Crist v. Rayne Tp. 
School Dist., 21 A.2d 417. 

§ 216 

Cal.App. The legislature in enacting 
codal proviso that in case the consoli- 
dation of two or more school districts 
results in a district in which under 
provisions of code the certificated em- 
ployees are entitled to probationary or 
permanent classification, the employees 
of such consolidated district shall be 
entitled to such classification on same 
basis as certificated employees in other 
districts of like average daily attend- 
ance, did not intend to take away 
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rights from the school employees, nor — 


to give them any new rights. School 
Code, § 5.667.\Kauke v. Lindsay Uni- 
fied School Dist., 115 P.2d 576. 


§ 217 

N.Y.Sup. The judiciary will not in- 
terfere with executive or administrative 
school officers in the performance of 
their duties which are discretionary in 
their nature or involve the exercise of 
judgment, unless such judgment and 
discretion bear distinct earmarks of ei- 
ther malicious or arbitrary action.— 
Fabricius v. Graves, 22 N.Y.S.2d 226, 
174 Mise. 130, affirmed Fabricius vy. 
Cole, 23 N.Y.S.2d 524, 

Under statute making decision of the 
Commissioner of Education final and 
conclusive, commissioner’s decision is 
not reviewable by the courts unless ac- 
tion is arbitrary. Civil Practice Act, 8 
1298; Education Law, § 890.—Fabricius 
v. Graves, 22 N.Y.S.2d 226, 174 Misc. 
130, affirmed Fabricius v. Cole, 23 N. 
Y.S.2d 524, 


§ 219 

Pa.Super. In trial of school district 
directors for misbehavior in office by 
purchasing paint and painting supplies 
without competitive bidding or duly 
recorded affirmative vote of majority of 
school board members, it was unneces- 
sary for Commonwealth to establish 
fraud or favoritism in letting contract, 
district’s failure to receive fair value 
for expenditure or defendants’ criminal 
intent, but it was sufficient to prove 
that they wilfully breached positive 
statutory duty of ministerial nature, 
as charged in indictment. 24 P.S. § 1 
et seq.—Commonwealth v. Zang, 16 A.2d 
741, 142 Pa.Super. 566. 

The act validating school district di- 
rectors’ authorized contracts for pur- 
chase of supplies used by district, 
though legally void because of failure 
to advertise for bids or other defects 
in compliance with school laws, and 
providing that school directors shall 
not be subject to surcharge for pay- 
ments made on such contracts, has no 
bearing on school directors’ wilful 
breach of positive statutory duty by 
purchasing supplies’ without competi- 
tive bidding or duly recorded affirma- 
tive vote of majority of school board 
members after enactment of such act. 
24 P.S. § 1 et seq. § 337a.—Common- 
wealth v. Zang, 16 A.2d 741, 142 Pa. 
Super. 566. 


§ 220 
Neb. School district treasurer was 
an “insurer” of funds that came into 


his hands.—Thurston County, to Use of 
Vesely, v. Chmelka, 294 N.W. 857. 

School district treasurer who suc- 
ceeded himself to that office had duty 
to require that funds of office be paid 
to him in money, or its equivalent evi- 
denced by some medium immediately 
convertible into money, but that he 
did not require payments to be so 
made and treated bank deposit as 
funds of his new office did not ipso 
facto relieve him or his surety from 
liability for loss of such funds. Comp. 
St.1929, §§ 79-404, 79-406.—Thurston 
County, to Use of Vesely, v. Chmelka, 
294 N.W. 857. 

A school district treasurer must pay 
over to his successor the money re- 
maining in his hands at conclusion of 
his term and successor must require 


payment in money. Comp.St.1929, §§ 
79-404, 79-406.—Thurston County, to 
we of Vesely, v. Chmelka, 294 N.W. 


§ 224 
Il.App. In suit against sureties on 
township school treasurer’s bond, tes- 
timony of notary, who signed and 
sealed certificate of acknowledgment of 
bond, and two handwriting experts as 
to genuineness of sureties’ signatures 
thereon, photostatic exhibits, and fact 
that defendants first made contention 
that they did not execute bond in 
amended answers filed over two years 
after filing of original bill, warranted 
chancellor’s finding that defendants ex- 
ecuted bond.—Trustees of Schools of 
Township 36 North, Range 10 East of 
Third P. M., Will County, v. American 
Surety Co. of New York, 30 N.BH.2d 

513, 307 Il.App. 398. 


aM 


Sureties on bond, executed by town-— 
ship school treasurer after his reap- 
pointment, are jointly and severally li- 
able with surety on his previous bond 
for only such portion of sum, which 
treasurer charged himself with having 
on hand in his annual report before 
executing bond, as was not actually on 
hand, not for all of his misappropria- 
tions during his preceding terms, 
though estopped to deny such report. 
—Trustees of Schools of Township 36 
North, Range 10 East of Third P. M., 
Will County, v. American Surety Co. 
of New York, 30 N.H.2d 513, 307 Ill. 
App. 398 

Township school trustees, failing to 
examine school treasurer’s accounts 
and vouchers as required by statute, 
did not exercise degree of diligence 
imposed on them by law and hence 
were guilty of laches barring recovery 
in their suit against surety on treas- 
urer’s bond for amounts misappro- 
priated by treasurer over ten years be- 
fore commencement of suit, notwith- 
standing their lack of knowledge of 
true state of his accounts. Smith-Hurd 
Stats. c. 122, § 38.—Trustees of Schools 
of Township 36 North, Range 10 Hast 
of Third P. M., Will County, v. Ameri- 
can Surety Co. of New York, 30 N.B.2d 
513, 307 Ill.App. 398. 

Hach successive surety on township 
school treasurer’s bonds is liable for 
not only shortage actually occurring 
in treasurer’s accounts during period 
covered by particular surety’s bond, 
but for any difference between amount 
reported by treasurer as on hand when 
such bond -was. given and amount 
turned over by him at end of his pre- 
vious term, no matter when shortage 
oceurred.—Trustees of Schools of Town- 
ship 36 North, Range 10 East of Third 
P. M., Will County. vy. American Sure- 
ty Co. of New York, 30 N.E.2d 513, 
307 Ill.App. 398. 

In township school trustees’ suit 
against sureties on school treasurer’s 
successive bonds, evidence held sufii- 
ecient to show shortage in treasurer’s 
accounts, so as to justify decree order- 
ing accounting, not only against surety 
on bond when shortage was discovered, 
but against sureties on prior bonds.— | 
Trustees of Schools of Township 36 
North, Range 10 East of Third P. M., 
Will County, v. American Surety Co. 
of New York, 30 N.H.2d 5138, 307 Ill. 
App. 398. 

Neb. Where school district treasurer 
was re-elected to and assumed duties 
of his office for a second term, he 
changed his official personality and be- 
came another officer with respect to 
liability of him and surety on his bond 
for funds that came into his hands.— 
Thurston County, to Use of Vesely, v. 
Chmelka, 294 N.W. 857. ss 

School district treasurer who _ suc- 
ceeded himself to that office had duty 
to require that funds of office be paid 
to him in money, or its equivalent evi- 
denced by some medium immediately 
convertible into money, but that he did 
not require payments to be so made 
and treated bank deposit as funds of 
his new office did not ipso facto relieve 
him or his surety from liability for loss 
of such funds. Comp.St.1929, §§ 79- 
404, 79-406.—Thurston County, to Use 
of Vesely, v. Chmelka, 294 N.W. 857. 

Where school district treasurer suc- 
ceeded himself in office, furnished bond 
with new surety, treated funds of office 
on deposit in bank as funds of office for 
second term and bank, which was in- 
solvent but continued to receive de- 
posits and honor withdrawals, recog- 
nized treasurer’s continued authority 
and control over the funds, the funds 
were thereby transferred by treasurer 
to himself as treasurer for second term 
so as to render him and his surety for 
second term liable for loss of the funds 
during second term. Comp.St.1929, §§ 
79-404, 79-406.—Thurston County, to 
he: of Vesely, v. Chmelka, 294 N.W. 

Where school district treasurer who 
succeeded himself in office transferred 
funds of office on deposit in bank to 
himself as treasurer for second term, 
the mere fact that bank was insolvent 


at beginning of second term and that 
its liabilities were in excess of its as- 
sets did not relieve treasurer and sure- 
ty on his bond for second term from 
liability for loss of the funds where 
the particular deposit could have and 
would have been paid in money upon 
demand by treasurer at beginning of 
second term, and, therefore, loss upon 
subsequent closing of bank occurred 
during second term and not during 
first term. Comp.St.1929, §§ 79-404, 
79-406.—Thurston County, to Use of 
Vesely, v. Chmelka, 294 N.W. 857. 

The guaranty required by statute and 

bond of “faithful” discharge of school 
district treasurer’s duties is a guaran- 
ty not only of treasurer’s personal hon- 
esty but also of his competency, skill 
and diligence in discharge of his duties. 
Comp.St.1929, §§ 79-404, 79-406.—Thur- 
ston County, to Use of Vesely, v. 
Chmelka, 294 N.W. 857. 
- A school district treasurer and his 
surety are accountable as ‘insurers’ of 
money or its equivalent received by 
treasurer, except as relieved by statute, 
and'if treasurer accepts something else 
in lieu of money, he has failed in the 
“faithful” discharge of duties of his of- 
fice as required by statute and bond 
and he and hig surety are responsible 
for any resulting loss. Comp.St.1929, 
§§ 79-404, 79-406.—Thurston County, to 
Use of Vesely, v. Chmelka, 294 N.W. 
857. 

Where school district treasurer who 
succeeded himself in office did not re- 
quire funds on deposit in bank at _be- 
ginning of second term to be paid to 
him as successor treasurer in money 
but instead accepted the deposit as 
funds of the office for the second term, 
treasurer and surety on bond for sec- 
ond term were liable for resulting loss 
for breach of guaranty under bond 
and statute of “faithful” discharge of 
duties of office. Comp.St.1929, §§ 79- 
404. 79-406.—Thurston County, to Use 
of Vesely, v. Chmelka, 294 N.W. 857. 

The obligee of bond for second term 
of school district treasurer who suc- 
ceeds himself in office may recover for 
breach of duty during second term 
notwithstanding there may have been 
a different breach of duty by treasurer 
during first term arising out of han- 
dling of funds in such manner that 
surety of first term might be liable.— 
Thurston County. to Use of Vesely, v. 
Chmelka, 294 N.W. 857. 

Pa. Where comptroller of city, as 
auditor of accounts of school district, 
made surcharges against member of 
board of school directors of city, who 
was treasurer of the board, and one of 
the surcharges was made as result of 
disbursements of money by member as 
treasurer without approval at meeting 
of school board, contrary to statute, 
judgment against the member in 
amount of surcharge was conclusive 
against surety on member’s bond cov- 
ering faithful performance of his duties 
as treasurer. S. 301.—School 
District of City of Carbondale v. Fidel- 
ity & Deposit Co. of Maryland, 21 A.2d 
83, 342 Pa. 322. 

The fact that after judgment was en- 
tered against treasurer of board of 
school directors of city for amount of 
surcharge made as result of payments 
made by treasurer which were not ap- 
proved at meeting of school board as 
required by statute, the legislature 
passed an act validating under certain 
‘circumstances payments by officers of 
schoo! boards when such payments are 
not approved by the boards and pro- 
hibiting surcharges based thereon did 
not alter liability of the treasurer’s 
surety on the treasurer’s official bond. 
24 P.S. §§ 301, 335a.—School District 
of City of Carbondale v. Fidelity & De- 
posit Co. of Maryland, 21 A.2d 33, 342 
Pa, 322. 

258 
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Iowa. The establishment and main- 
tenance of educational system through 
public schools is indispensable obliga- 
tion and function of state, and system 
should be so maintained as to keep 
abreast with progress generally and 
to meet needs of the times, principle 
applying not only to courses of study 
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but also to teaching force, and policy 
with respect to either should not be 
an inflexible one—Talbott vy. Inde- 
pendent School Dist. of Des Moines, 
299 N.W. 556, 230 Iowa 949, ; 

Mass. The adoption of a _ policy 
against the employment of married 
teachers in public schools is not ar- 
bitrary or irrational and lies within 
the field of discretion of the school 
committee intrusted with the deter- 
mination of questions of policy.— 
Houghton yv. School Committee of 
Somerville, 28 N.H.2d 1001. 

Since a new policy often cannot be 
put into full force immediately without 
extreme hardship on certain individ- 
uals, which in turn may reflect dis- 
astrously on the reputation and wel- 
fare of a service, such as a school serv- 
ice, as a whole, in such instances a 
gradual introduction of the innovation 
may be reasonable and_ permissible, 
even though for a time some discrim- 
inations result—Houghton v. School 
one of Somerville, 28 N.H.2d 


Rule of school committee that the 
marriage of a permanent woman teach- 
er should operate as an automatic 
resignation, that no married woman 
should thereafter be elected as a per- 
manent teacher, and that no married 
woman already in the service shall 
thereafter be employed as a permanent 
teacher, unless she proves to the satis- 
faction of the school committee that 
she is living apart from her husband 
and receiving no support from him, or 
that her husband is physically or 
mentally disabled, so that he is unable 
to provide for her support, is within 
the policy-making power of school 
committee, and is not unconstitutional 
on ground of discrimination—Hough- 
ton vy. School Committee of Somerville, 
28 N.B.2d 1001. 

N.Y.App.Div. The purpose of section 
of Education Law prohibiting a teacher 
in New York City public schools from 
occupying or retaining more than one 
position under the Board of Education 
is to eradicate the evil of dual employ- 
ment in city’s school system. Educa- 
tion Law, § 872, subd. 8.—Cohen v. 
Board of Education of City of New 
York, 24 N.Y.S.2d 519, 261 App.Div. 


820. 

§ 263 
N.Y.Sup. Where, at time when a 
deputy commissioner of education 


heard petitioner’s appeal from a deter- 
mination of New York City Board of 
Hxaminers as acting commissioner of 
education, due to commissioner’s ab- 
sence or disability, the commissioner 
had adopted a rule of practice author- 
izing deputy to hear arguments and 
conduct hearings when authorized by 
commissioner, presence, absence, or 
disability of commissioner was imma- 
terial upon question of deputy’s pow- 
ers to conduct hearing on _ petitioner’s 
appeal. Hducation Law, § 891, subd. 1. 
—Cochran yv. Levy, 25 N.Y.8.2d 960, 
175 Mise. 666. 

Where, at time when a deputy com- 
missioner of education heard petition- 
er’s appeal from a determination of 
New York City Board of Examiners 
as acting commissioner of education 
due to commissioner’s absence or dis- 
ability, the commissioner had adopted 
a rule of practice authorizing deputy 
to hear arguments and conduct hear- 
ings when authorized by commission- 
er, when commissioner’s alleged dis- 
ability and absence ceased, commission- 
er had jurisdiction to determine appeal. 
Education Law, § 891, subd. 1.—Coch- 
ran v. Levy, 25 N.Y.S.2d 960, 175 
Misc. 666. } 

A petition for an order against the 
board of examiners of board of educa- 
tion of City of New York and commis- 
sioner of education to review commis- 
sioner’s determination of petitioner’s 
appeal from a determination of board 
of examiners would be dismissed on 
defendants’ motion where statements 
pleaded in petition presented merely a 
debatable question in petitioner’s ob- 
jection to determination of board of 
examiners, and relief sought against 
defendants constituting board of re- 
view was barred by statute. Hduca- 
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§ 287 
tion Law, §§ 890, 891; Civil Practice 
Act, § 1286.—Cochran v. Levy, 25 N.Y. 
8.2d 960, 175 Misc. 666. ; 

Wis. Where up until July 1, 1939, 
county superintendent of schools had 
power to issue appropriate certificates 
to teachers in rural schools, but stat-— 
ute effective on such date vested the 
power in state superintendent instead, ~ 
the county superintendent had author- — 
ity on June 17, 1939, to issue a new 
five-year certificate to a teacher whose © 
old certificate expired on July 5, 1939. — 
S$t.1937, § 39.08; ° St.1939, § 39:40.— 
State ex rel. Schmidt v. District No. — 
2, Town of Red Springs, 295 N.W. 36. 
237 Wis. 186. ; ‘a 

. § 275 : j 

_N.Y.Sup. A resolution adopted by | 
city Board of Education authorizing — 
Board of Superintendents to assign — 
“qualified”? teachers not licensed in a 
particular subject to teach such subject’ — 
to extent of 49 per cent. of their teach: 
ing assignments, was violative of pr 
vision of Education Law which speci- — 
fies that appointment of eligibles to | 
vacancies shall be made only from ~ 
among persons holding licenses in the © 
position to be filled, and of constitu- 
tional mandate that state civil service — 
appointments shall be made according — 
to merit and fitness ascertained by — 
competitive examinations so far as 4 
practicable. Education Law, § 872, — 
subas. l-a, 5; Const. art. 5, § 6— 
Sokolove v. Board of Education of — 
City of New York, 29 N.Y.S.2d 581, 176 
Mise. 1016. sie fae 


§ a 
D.C.N.Y. The New York “tenure act” — 
changed common-law right of boards of — 
education to contract with teachers for © 
their employment, by changing system 
from one of tenure by contract ter- 
minating automatically at expiration of © 
contract, to one of permanence. Bduca- — 
tion Law N.Y. § 312-a.—High vy. Board | 
of Education of Union Free School Dist. 
No. 7 of Town of North Hempstead, 
Nassau County, 35 F.Supp. 849. ayy 
Recommendation by superintendent of — 
schools was essential before appoint- — 
ment of principal with tenure status, — 
and agreement to appoint such prin-— 
cipal, made without such recommenda. 
tion, violated the New York tenure act. — 
Education Law N.Y. § 312-a—High v. — 
Board of Education’ of Union Free 
School Dist. No. 7 of Town of North 
Peepstead; Nassau County, 35 F.Supp. 


sh 


Under New York law and law ap- 
Plicable in United States courts, board 
of education could appoint principal © 
only under New York tenure act wheth-- 
er for one year or for a permanent 
term. Education Law N.Y. § 312-a.— 
High vy. Board of Education of Union 
Free School Dist. No. 7 of Town of 
North Hempstead, Nassau County, 35 
F.Supp. 849. i 

Ala. The purpose of the ‘Teacher 
Tenure Act was to insure teachers some — 
measure of security in their important — 
work and to free them at least to a 
measurable extent from the vicissitudes | 
of politics or the likes or dislikes of © 
those charged with the administration — 
of school affairs. Gen.Acts 1939, p. 
761, § 10—Board of Education of 
Marshall County v. Baugh, 199 So. 
822, 240 Ala. 391. 

The Teacher Tenure Act should be 
liberally construed in favor of the 
teachers who constitute the class desig- 
nated as primary beneficiaries of the 
act. Gen.Acts 1939, p. 761, § 10.—Board 
of Education of Marshall County vy. | 
Baugh, 199 So. 822, 240 Ala, 391. ; 

Cal.App. A teacher einployed but on 
leave of absence is an “employee” of 
the board of education.—_Fry v. Board 
of Education of City and County of 
San Francisco, 107 P.2d 468. 

Cal.App. The position of a “teacher” 
in the public schools of California is 
not an “office” but is strictly and es- 
sentially an “employment”, and such 
employment is initiated by a contract. 
—Kacsur v. Board of Trustees of South 
Whittier Hlementary School Dist., 109 
Pi2d 2731. 

Cal.App. One who was occupied in 
educational research during practical- 
ly all of nine years, did no classroom 


§ 287 
teaching, and held no credentials or 
certification authorizing him to teach, 
did not acquire permanent tenure even 
as a classroom teacher. School Code, 
 $§ 5.500, 5.502, 5.770 et seq.—Brintle 
v. Board of Education of City of Long 
Beach, 110 P.2d 440. ¢ 
- Cal.App. Under city charter requir- 
ing employment in any one capacity 
for probationary period of three years 
for school teacher to establish tenure 
as permanent employee in such posi- 
tion, a teacher, who was employed for 
‘two years as principal and for two pre- 
ee ‘“viece-principal in 


and County of San Francisco, 111 P. 
d 698 


here teacher failed to serve proba- 
‘tionary period of three years as prin- 
pal as required by city charter to 


i plan of 
consolidation of schools for sole pur- 
se of defeating her permanency as 
inci since she was. deprived of 


City and County of San Francisco, 111 
20 


“Under provision of school code re- 
iring city and county boards of edu- 
tion to employ a principal for each 


lidated 
school code. School Code, § 5.410.— 
Constantine vy. Board of Education of 
‘ity and County of San Francisco, 111 
P.2d 698. 
Ga. The Teachers’ Tenure Act is 
designed to protect competent qualified 
eachers of public schools of the coun- 

in the security of their positions, 
hus accomplishing the dual object of 
ecurity of teachers in their positions 
and benefit to the public resulting 
‘rom placing tenure of positions on 
demonstrated qualification and merit. 
Laws 1937, p. 879.—King yv. Wells, 10 
2d 832. 190 Ga. 776. 
Ky. Common _ school teachers are 
tate ‘‘employees,” and in discharging 
heir duties they render services for a 
pubis purpose.—Cottongim y. Stewart, 
42 S.W.2d 171, 283 Ky. 615. : 
A “school teacher” is not properly 
speaking a “public officer,” yet his em- 
_ ployment is.in a public capacity, and 
he is treated in some cases as a public 
official, and in others he is_not.—Cot- 
tongim v. Stewart, 142 S.W.2d 171, 


Ral 
aal 
283 Ky. 615 

Ky. One who has been legally nom- 
inated as a teacher by proper officer 
and whose name has not been legally 
withdrawn acquires a vested right to 
teach, as much so as if the contract 
-had been actually signed.—Wisdom’s 
Adm’r vy. Sims, 144 S.W.2d 232, 284 


Ky. 258. 

; Failure of qualified teacher, whose 
application had been rejected by county 
board, to assert her right to appoint- 
ment, by reason of her recommenda- 
tion by county superintendent, until 
institution of injunction suit seven 
months later, could not be construed as 
a “ratification” of appointment of an- 
other teacher so as to estop rejected 
applicant from then asserting her 
_ rights.—Wisdom’s Adm’r y. Sims, 144 
_ S.W.2d 232, 284 Ky. 258, 
: behind the 


La.App. The motive 
Tenure Act was to protect 

'' teachers against political vengeance 
and reprisals, and hence such act must 
ta be liberally construed in favor of 
- those it is intended to protect. Act No. 
58 of 1936.—Kennington v. Red River 
Parish School Board, 200 So. 514. 
- +he school board should be held to 
a strict compliance with ‘Teachers’ 
_ ‘Yfenure Act, Act No. 58 of 1936.— 
Kennington v. Red River Parish School 
Board, 200 So. 514. 

Mass. Under established legislative 
policy, school committees are given 
general management of public schools, 
including election and dismissal of 
teachers, and such committees have ad- 
ministrative control of school systems 


Teachers’ 


ona of schools. G.L.(Ter.Hid.) ¢. 32, 
§§ 37C(2), 88A, as inserted by St.1938, 
c. 439, §§ 2, 4; ec. 71, §§ 37, 38; § 42, 
as amended by St.1934 
y. School Committee of Somerville, 30 
N.H.2d 401, 307 Mass. 354. he 

N.Y.App.Div. Where determination 
of _Commissioner of Education on 
teacher’s appeal from adverse ratings 
in ‘‘ecooperation” and “control of class- 
es” was neither arbitrary nor unrea- 
sonable, it should be confirmed. Edu- 
cation Law, § 890; Civil Practice Act, 
§ 1283 et seq.—Fabricius v. Cole, 23 N. 
Y.8S.2d 524, aftirmin Fabricius v. 
Graves, 22 N.Y.S.2d 226. : 

N.Y.Sup. The dismissal of teacher’s 
appeals from action of Board of Edu- 
cation in transferring teacher from one 
school to, another and adverse or weak- 
ness citations given teacher by prin- 
cipal was not arbitrary or unreason- 
able, where from the record it could 
not be said that either the decision of 
the Board of Superintendents of the 
Board of Education or that of the 
Commissioner of Education was made 
through malice. Education Law, § 870, 
subd. 4.—Fabricius v. Graves, 22 : 
Y.S.2d 226, 174 Mise. 130, affirmed 
Fabricius v. Cole, 23 N.Y.S.2d 524, 

In proceeding by teacher for an or- 
der to review determination of the 
Commissioner of Education, the Board 
of Education of the City of New York 
was properly admitted as a party de- 
fendant by stipulation between the par- 
ties, since the board was an “interested 
party”. Civil Practice Act, §§ 1283 et 
seq., 1298.—Fabricius v. Graves, 22 N 
Y.S.2d 226, 174 Mise. 130, affirmed 
Fabricius v. Cole, 23 N.Y.S.2d 524. 

Pa. In absence of clear legislative 
mandate, courts will not ‘curtail effi- 
cient conduct of educational program 
by interfering with legitimate exercise 
of sound discretion of school board in 
filling vacancies. 24 P.S. § 1121 et seq. 
—Mazzei v. School Dist. of City of 
Scranton, 19 A.2d 155, 341 Pa. 255. 

Pa.Com.Pl. Where a _ teacher’s en- 
trance into the service of a school dis- 
trict antedates the Tenure Act, 24 P.S, 


§§ 1121, 1126, 1126.1°and he has taught — 


under valid contracts of employment 
every school term since his original ap- 
pointment, the fact that one or more 
of his pre-Tenure contracts were for- 
mally terminated by the school dis- 
trict at the close of a school term and 
a new contract made with him before 
the beginning of the next school term, 
does not limit the basis of his seniority 
rights to the period since the date of 
the last appointment under which he 
was serving when the Tenure Act be- 
came effective.—Roberts v. School Dist. 
of Luzerne Tp., 3 Fay.L.J. 188. 

As used in*the Act of June 20, 1939, 
P.L. 482, 24 P.S. §§ 1121, 1126, 1126.1, 
the word ‘‘seniority” means superiority 
in standing to another of equal station, 
by reason of earlier entrance into con- 
tinuous service; its substance is con- 
tinuity of actual service.—Roberts v. 
Ronee Dist of Luzerne Tp., 3 Fay.L.J. 


Pa.Com.Pl. The seniority rights of a 
teacher under the Tenure Act, 24 P.S. § 
1126, are to be calculated upon the 
basis of her total continuous service in 
the public school system of the com- 
monwealth, and not solely upon her 
service in the schools of a particular 
district.—Lazaran v. School Dist. of 
Luzerne Tp., 3 Fay.L.J. 199. 

There is no legislative enactment un- 
der the terms of which a teacher may 
have a leave of absence so that he shall 
be considered in regular full time daily 
attendance during the period of such 
leave for the purpose of determining 
his length of service to establish his 
seniority rights, except after ten years 
of satisfactory service as a teacher,— 
Lazaran v. School Dist. of Luzerne, Tp., 
3 Fay.L.J. 199. 

Pa.Com.Pl. The Act of May 29, 1931, 
P.L. 243, § 26, page 260, 24 PS. § 1126, 
does not make the granting of one 
year teaching contracts mandatory up- 
on the School Board of this Common- 
wealth. Neither does the Act require 
that the ‘form presented be followed 
in the preparation of teachers’ con- 


and are responsible for proper func- 


e, 123.—Davis . 


8 Sch. Rey. 


Sones Dist. of Kline Tp., 


, Wis. The statute amending teachers’ 
tenure statute by exempting from its 
operation common school. districts op- 
erating one-room schools would , be 
construed to operate prospectively, and 
hence would not affect rights of rural 
teacher in district coming within ex- 
emption, which rights had been ac- 
quired prior to enactment of amending 
statute. St.1939, § 39.40.—State ex rel. 
Schmidt v. Dist. No. 2, Town of Red 
Springs, 295 N.W. 36, 237 Wis. 186.,. 


§ 299 
Cal. A teacher employed but 
leave of absence is an “employee” of 
the board of education.—F ry’ v. Board 
of Education of City and County of 
San Francisco, 112 P.2d 229, 17 Cal.2d 
763, prior opinion 107 P.2d 468. 


§ 300 

Cal.App. Under tenure law, if schoo] 
district had an average daily attend- 
ance of more than 850 pupils, teachers 
employed for more than three consecu- 
tive years were entitled by operation 
of law to classification as permanent 
employees, and action of school board 
in making yearly contracts with pur- 
pose. of employing teachers for one 
year only would not prevent the clas- 
sification.. School Code, §§ 5.500, 5.501. 
—La Rue v. Board of Trustees of 
Baldwin Park School Dist. in Los 
Angeles County, 104 P.2d 689. 

In construing tenure law provisions, 
whose application depends upon the 
average daily attendance of pupils in 
a school district, kindergartens are a 
part of the elementary school system, 
and kindergarten attendance must be 
included in computing the average 
daily attendance of the district. School 
Code, §§ 2.811, 2.877, 2.931, 2.1220, 
3.110, 3.530, 3.570, 3.634, 3.667, 5.500, 
5.501; Const. art. 9, § 6—La Rue vy. 
Board of Trustees of Baldwin Park 
School Dist. in Los Angeles County, 


104° P.2d. 689. 

'Cal.App. Provisions of the school 
code, applying specifically to school 
districts having an average daily at- 
tendance of less than 850 punils, must 
be held to limit general ‘enactments to 
schools having larger average daily at- 
tendance by removing the smaller 
schools from their provisions where the 
specific provisions are inconsistent with 
them. St.1931, p,  1394.—Kauke  v. 
Tiare. Unified School Dist., 115 P.2d 


Cal.App. Teachers in school districts 
having average daily attendance of less 
than 850 pupils can only attain per- 
manent tenure by affirmative action of 
school board, and permanent tenure is 
not a matter of right arising from con- 
tinuous service, but is a matter of 
grace extended to the teacher by the 
board. School Code, § 5.501.—Kauke vy, 
Pa aeey Unified School Dist., 115 P.2d 


In schoo] districts having average 
daily attendance of 850 pupils or more, 
permanent tenure is a matter of right 
following continuous service for three 
years and re-employment by the school 
board. School Code, 5.500.—Kauke 
v. Lindsay Unified School Dist., 115 
P.2d 676, 

The provision of School Code that. 
any probationary employee of school 
district having average daily attend- 
ance of less than 850, who becomes an 
employee of unified district having total 
average daily attendance of 850 or 
more, at end of his third complete suc- 
cessive school year of service in the 
school district shall not become a per- 
manent employee of the unified district 
until he has served therein for com- 
plete school year immediately follow- 
ing effective date of formation of the 
unified school district and has been re- 
employed for succeeding school year, is 
“Nermissive’” and when read in connec- 
tion with statute relating to teachers’ 
tenure in case of teachers in schoo] dis- 
tricts having less than 850 pupils, per- 


ES aaa 


ae hs rv Ay 
mits board of trustees of the unified 
district to cYassify teacher as perma- 


- nent employee when requirements of 


the provision are met. School Code, §§ 
2.2102, 5.501.—Kauke v. Lindsay Uni- 
fied School Dist., 115 P.2d 576. 

Where school teacher had served only 
two years as a probationary employee 
of school district having less than 850 
average daily attendance at time of 
unification of the district into a school 
district having more than 850 average 
daily attendance, the teacher could gain 
permanent tenure status only by serv- 
ing as a probationary employee of the 
unified school district three years and 
being employed for a fourth year, and 
could not gain such a status under 
statute dealing with teacher who has 
served three years as a probationary 
employee in a smaller district at time 
of its unification into a larger district, 
School Code, §§ 2.2102, 5.667.—Kauke 
vy. Lindsay Unified School Dist., 115 
Pi2de 5.76: : 

The codal proviso that in case con- 
solidation of two or more school dis- 
tricts shall result in a district in which 
under the provisions of the code the 
certificated employees are entitled to 
probationary or permanent classifica- 
tion, the employees of such consoli- 
dated district shall be entitled to such 
classification on same basis as certifi- 
eated employees in other districts of 
like average daily attendance, refers to 
unification of one or more districts hav- 
ing average daily attendance of less 
than 850 pupils with another district 
so that resulting unified district has an 
average daily attendance of 850 pupils 
and requires the classification of the 
teachers by the unified districts on 
same basis as that used in other dis- 
tricts of the same class, namely the 
larger districts which must give a per- 
manent classification only to proba- 
tionary teachers who have served that 
district as such for three years and are 
employed for a fourth year. School 
Code, §§ 5.500, 5.667.—Kauke v. Lind- 

_ say Unified School Dist.. 115 P.2d 576. 

The ecodal proviso that in case the 
consolidation of two or more school dis- 
tricts results in a district in which, un- 
der provisions of code, the certificated 
employees are entitled to probationary 
or permanent classification, the em- 
ployees of such consolidated district 
shall be entitled to such classification 
on same basis as certificated employees 
in other districts of like average daily 
attendance, is not subject to literal in- 
terpretation so as to require that a 
three-year probationary period must be 
served by teacher in a unified district 
of average daily attendance greater 
than 850 created out of three or more 
districts each with an average daily 
attendance of less than 850 pupils. 
School Code. § 5.667.—Kauke vy. Lind- 
say Unified School Dist., 115 P.2d 576. 

Where school district having average 
daily attendance of less than 850 pu- 
pils was united with another district 
and the unified district bad an average 
daily attendance of more than 850 pu- 
pils, and a school teacher who had been 
employed for two years in the smaller 
district was employed for three years 
in the unified district, the school teach- 
er who was not offered a contract for 
the fourth year did ‘not attain the 
status of a permanent teacher and her 
dismissal by the board of trustees of 
the unified school district was not im- 
proper. School Code, §§ 5.500, 5.501, 
5.667.—Kauke _v. Lindsay Unified 
School Dist., 115 P.2d 576. 

N.J. A teacher’s right to tenure 
does not come into being until pre- 
cise condition laid down in statute has 
been met. N.J.S.A. 10:1-1, 18:13-10. 
—Ahrensfield v. State Board of Educa- 
tion, 19 A.2d 656, 126 N.J.L. 543, af- 
firming 11 A.2d 414, 124 N.J.L. 231. 

N.J. Under Teachers’ Tenure Act, it 
was right of either party to terminate 
service before tenure, rights had been 
acquired under the act, and service for 
total of more than prescribed period 
with breaks in continunity by volun- 
tary act of teacher is not to be deemed 
the equivalent of the statutory sine 
qua non. N.J.S.A, 10:1-1, 18:13-10. 
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—Ahrensfield vy. State Board of Edu- 


eation, 19 A.2d 656,126 N.J.L. 5438, af-_ 


firming 11 A.2d 414, 124 N.J.L. 231. 
Pa. The Teachers’ Tenure Act was 
enacted for the purpose of insuring 
continuous employment to capable and 
competent professional employees 
whenever reasonably possible. 24 P.S. 
§§ 1121, 1126, 1428a, 1161, 1201, 1202. 
—Streibert v. Board of Directors of 
School Dist. of City of York, York 
County, 14 A.2d 303, 339° Pa. 119. 
Pa.Super. The Teachers’ Tenure Act 
must be considered in the light of the 
fundamental public policy to obtain 
better education for the children of the 
commonwedlth and to provide the best 
educational facilities for them. 24 P.S. 
§§ 1121, 1126, 1128a, 1161, 1201, 1202. 
—Swick v. Schoo] Dist. of Borough of 
Ly approves 14 A.2d 898, 141 Pa.Super. 


In construing Teachers’ Tenure Act, 
court must proceed on presumption 
that legislature did not intend a result 
which is absurd, impossible of execu- 
tion or unreasonable, and that legisla- 
ture intended to favor public inter- 
est as against any private interest. 46 
PS. § 552; 24 PS. -§§ 2921). 1126, 
1128a, 1161, 1201, 1202.—Swick vy. 
School Dist. of Borough of Tarentum, 
14 A.2d 898, 141 Pa.Super. 246. 

Pa.Super. The School Code of 1911 
remains in force in so far as it is not 
affected by the amendatory Teachers’ 
Tenure Act of 1937. 24 PS. §§ 1 et 
seq., 1126, “1378.—Crist v. Rayne Tp. 
School Dist., 21 A.2d 417. 

§ 315 

D.C.N.Y. Recomniendation by super- 
intendent of schools was essential be- 
fore appointment of principal with 
tenure status, and agreement to appoint 
such principal, made without such 
recommendation, violated the New York 
tenure act. Hducation Law N.Y. 
312-a.—High v. Board of Education of 
Union Free School Dist. No. 7 of Town 
of North Hempstead, Nassau County, 
35 F.Supp. 849. 

An agreement by board of education 
to appoint principal on a tenure status, 
made without recommendation of su- 
perintendent of schools, was indivisible 
and was void under New York law as 
a whole as well as with respect to pro- 
vision for tenure. Education Law N.Y. 
§ 312-a.—High v. Board of Education of 


‘Union Free School Dist. No. 7 of Town 


of North Hempstead, Nassau County, 35 
F.Supp. 849, 

Mo.App. Where teacher allegedly 
employed by two of three school direc- 
tors knew that one of such two. direc- 
tors was not qualified for his position 
when elected and knew that ouster pro- 
ceedings had been instituted, teacher 
could not recover compensation even if 
unqualified director was a de_ facto 
officer.—Alleger v. School Dist. No. 16, 
Newton County, 142 S.W.2d 660. 

Pa.Com.Pl. Where the alleged teach- 
ing contract is not evidenced by a 
written agreement it clearly does not 
come within the statutory requirements. 
—McCann v. School Dist. of Kline Tp., 
8 Sch.Reg. 98. 


§ 317 

S.D. An amendment, whereby con- 
tracts for the employment of teachers 
were excepted from provisions of stat- 
ute that no contract binding on school 
district shall be made except by school 
board acting as such, disclosed legisla- 
tive intent to make provision for em- 
ployment of a teacher in common school 
district without the formal action of 
the board as such, notwithstanding 
statutory provision, in effect at time of 
adoption of amendment, by which 
power to employ teacher was vested in 
school board. Laws 1893, c. 78, sube. 
5, § 1; subc. 8, § 2; Laws 1897, ec. 57, 
sube. 8, § 2.—Beach v. Ellis School Dist. 
No. 87 of Minnehaha County, 298 N.W. 
eae 

Under provision of statute excepting 
contracts for employment of teachers 
from statutory provision that no con- 
tract binding on school district shall 
be made except by school board, acting 
as such, a teacher of a common school 
district may be employed either by the 
school board, acting as such, or by a 
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written contract signed by the teacher _ 
i by two members of the board, _ 
without any action by the board as 
such, notwithstanding such contract in- — 
volves the expenditure of money. SDC _ 
15.2024, 15.2025, 15.8801.—Beach y. Hl- ~ 
lis School Dist. No. 87 of Minnehaha 

County, 298 N.W. 727. roa here 


education and a letter to f: 

signed by superintendent but not pur-— 

porting to be from or authorized by 
parish school board, and not purport- — 
ing to be the acceptance of any of- 
fer, could not be construed into a 
written contract between plaintiff and | 
board enpoying plaintiff as a teacher, 
and plaintiff had no cause of action for 
unpaid salary allegedly due, since to 
be employed by a parish school board 
as a teacher for an annual school ses 
sion, there must be a written contrac 
of employment between the board and 
the teacher. Act No. 100 of 1922, § 49. 
—Riche y. Ascension Parish School — 
Board, 200 So. 681 eee 
: § 321 s ties tak 
8.D. Under statute providing for em- — 
ployment of school teacher, the employ- — 
ment of a teacher consisted in the mak- 
ing of a written contract, which in com- — 
mon school district was required to be 
signed by the teacher and two mem- 
bers of the school board, and there _ 
could be no such employment without — 
a written contract. SDC 15,3801, oe 
Beach y. Ellis School Dist. No. 87 of 
Minnehaha County, 298 N.W. 727. 
; § 323 Bere 
Miss. An agreeinent that consolidat- 
ed school superintendent should receive a 
p 


increase in salary above monthly 
salary. definitely specified if funds 
available should be sufficient was in- 


4 


oO 
was not specified before the 


services were rendered. 


Laws 1936, 


§ 324 eer 

Cal. The relation between board of — 
education and teacher is that of “em- 
ployer’ and “employee”, and the Te- 
lationship is created by contract.— 
ry v. Board of Education of City and 
County olen geet aoe 112 Peds 

‘ ‘al, , Prior opini ] 
P.2d 468. = B an ioe 

The rules and regulations of board 
of education and resolutions fixing 
status of teachers are integral parts 
of contract between board and teach- — 
ers.—Fry v. Board of Education of 
City and County of San Francisco, — 
112 P.2d 229, 17 Cal.2d 753, prior opin- 
ion 107 P.2d 468 : 

The contract between board of edu- 
cation and teacher is contained in © 
statute, rules, and regulations of ~— 
board of education, resolution appoint- 
ing teacher, and resolutions of the 
board.,—Fry v. Board of Education of 
City and County of San Francisco, 112 
P.2d 229, 17 Cal.2d 753, prior opinion 
107 P.2d 468. 


Cal.App. The relation between board 
of education and teacher is that of 
“employer” and “employee” and the ~ 
relationship is created by contract.— 
Fry v. Board of Education of City 
and County of San Francisco, 107 P. 
2d 468. 

The rules and regulations of board 
of education and resolutions of board 
of education fixing status of teachers 
are integral parts of contract between 
board and teacher.—Fry v. Board of 
Hducation of, City and County of San 
Francisco, 107 P.2d 468. : 

The contract between board of edu- 
eation and teacher is contained in stat- 
ute, rules and regulations of board of 
education, resolution appointing ,teach- 
ers, and resolutions of board.—Fry vy. 
Board of Education of City and Coun- 
ty of San Francisco, 107 P.2d 468. 

Cal.App. The contract of employ- 
ment is governing factor in determin- 
ing question of teacher’s tenure.— 
Constantine v. Board of Education of 


- rectors’ 


permanent employment 
for the one semester for which he was 
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City and County of San Francisco, 111 
P.2d 698. 

Cal.App. Teachers’ tenure has its 
foundation in employment under con- 
tract_by a school district. School Code, 
§§ 5.500. 5.501.—Kauke v. Lindsay Uni- 
fied School Dist., 115 P.2d 576. 

Ind. The provision requiring teach- 
ers’ tenure act to be construed as sup- 
plementary to prior statute required 
court to harmonize tenure act with 
general legislative policy of the state 
on administration of the common school 
system, and especially as the tenure 


act relates to subject of teachers’ con- 
_ tracts, if this can be done. 


Acts 1927, 
ec. 97; Burns’ Ann.St. § 28-4312,—Haas 
v. Holder, 32 N.E.2d 590. 

Ky. Where contract of employment 
of principal of city school as contained 
in form provided by state board of 
education and finally adopted by the 
parties, did not contain a provision for 
the termination of liabilities thereunder 
in event of merger of city. school with 
county school system, which was ex- 


nt pressly provided for in city board’s 


resolution directing employment of the 
principal, such provision for termina- 
tion was considered a part of the con- 
tract actually executed between the 
parties.—Martin v. Board of Education 
of Bath County, 146 S.W.2d 12, 284 Ky. 
818 


Me. Where town became party to 
oral contract whereby teacher was em- 
ployed to teach during ensuing year 
in free high school of town, town’s 
liability under contract was not ter- 


 minated by action of town meeting, 


subsequently held, abolishing the high 
school, since an implied understanding 


_ that such contract might be thus abro- 


gated, without liability on the part 
of the town, would not be presumed.— 
Eisemore v. Inhabitants of Town of 
Hancock, 18 A.2d 692. 

Pa. Where unusually large attend- 
ance required increase in number of 
teachers for only one semester, and di- 
resolution and teacher’s con- 
tract expressly provided that teacher 
should only be employed for one sge- 


_. mester and should acquire no tenure 


rights, teacher had not right to have 
his name placed on list of eligibles for 
after serving 


employed. 24 P.S. § 1121 et seq.— 
Mazzei v. School Dist. of City of Scran- 
ton, 19 A.2d 155. 341 Pa. 255. 
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Ky. Where cout.act of employment 
of principal of city school for four 
years provided for termination of lia- 
bility thereunder in event of merger of 


_ city school with county school system, 


the employment of the principal by the 
county board two years after merger 
did not constitute an adoption or “rati- 
fication” by the county board of prin- 
cipal’s contract with city board.—Mar- 
tin vy. Board of Education of Bath 
County, 146 S.W.2d 12, 284 Ky. 818. 

La.App. Where an alleged contract 
between a teacher and parish school 
board has not been made in the man- 
ner required by law, the board can- 
not be “estopped” from questioning its 
legality. Act No. 100 of 1922, § 49.— 
Riche vy. Ascension Parish School 
Board, 200 So. 681. 

Mo.App. Where validity of teacher’s 
contract was disputed by school board 
and another teacher was employed, it 
was first teacher’s duty to seek similar 
employment after beginning of school 
district’s term of school.—Alleger v. 
School Dist. No. 16, Newton County, 
142 S.W.2d 660. 

Tex.Civ.App. Where it appeared 
from terms of “tenure-plan”, adopted 
by school board, which provided that 
teachers should be dismissed only for 
certain sfated causes, that it should be 
signed both by board and individual 
teachers affected thereby, and that it 
was only signed by individuals pur- 
porting to be officers of a voluntary 
teachers’ association, the membership 
of which constituted only a litle more 
than one-third of all teachers in dis- 
trict, board was not “estopped” from 
denying that it had a contract with a 
teacher whom it failed to re-engage, 
since thére having been no such con- 
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tract pre-existing, “estoppel” alone 
could not create a cause of action for 
one.—Fromen v. Goose Creek Independ- 
ent School Dist., 148 S.W.2d 460, er- 
ror dismissed, peter correct. 

Cal.App. The board of trustees of 
elementary school district which had 
under 850 pupils average daily at- 
tendance was empowered to transfer 
permanent teachers to other duties 
when in so doing board did not impair 
teachers’ status in violation of the 
School Code. School Code, §§ 5.731, 
5.751.—Kacsur v. Board of Trustees of 
South Whittier Blementary Schoo] Dist., 
109) Bi20e7315 

A school board, despite permanency 
of a teacher’s tenure, is clothed with 
authority to change such teacher’s as- 
signment and to prescribe his or her 


duties from time to time, when such. 


power is exercised reasonably and the 
duties prescribed are in line with teach- 
er’s profession, and such teacher is not 
required to teach outside the district. 
School Code, §§ 5.731, 5.751.—Kaesur vy. 
Board of Trustees of South Whittier 
Hlementary School Dist., 109 P.2d 731. 

Teachers, who had attained status of 
permanency prior to effective date of 
statute by which it was made optional 
with boards in school distriet of cer- 
tain classification to classify certificated 
employees as “permanent”, had right 
to continue as permanent teachers, but 
school board had right, if it acted 
in good faith as well as reasonably 
and without discrimination, to reclas- 
sify duties to be performed by teachers 
and to fix their compensation under 
new contract. School Code, §§ 5.731, 
5.751.—Kacsur v. Board of Trustees of 
South Whittier Elementary School Dist., 
109: P:2d ‘731. 

That two out of twenty-five teachers 
employed by elementary school district 
were the only permanent teachers, 
standing by itself, did not establish 
such fact as the motive behind school 
board’s action in fixing such teachers’ 
salaries at a lower figure than they 
had received and in reclassifying their 
duties School Code, §§ 5.731, 5.751.— 
Kacsur v. Board of Trustees ‘of South 
Whittier Elementary School Dist., 109 
P2der3d: 

Evidence was not insufficient to show 
that action of school board in fixing 
permanent teachers’ salaries at a lower 
figure than they had received and in 
reclassifying their duties was taken in 
“good faith’? because no charges were 
made against teachers and it was not 
alleged that they were incompetent, 
since board was vested with discretion 
in fixing their salaries and in reclas- 
sifying their duties and it was not 
necessary to prefer charges against 
teachers as a prerequisite to exercise 
of such discretion. School Code, §§ 
5.731, 5.751.—Kacsur v. Board of Trus- 
tees of South Whittier Hlementary 
School Dist., 109 P.2a 731. 

Evidence was not insufficient to show 
“good faith’ on part of school board 
in fixing permanent teachers’ salaries at 
a lower figure than they had received 
and in reclassifying their duties be- 
cause board was opposed to the ten- 
ure law, since such alleged opposition to 
teachers’ tenure did not impair exercise 
of reasonable discretion in fixing sal- 
aries, if under all circumstances such 
action was not motivated by injustice 
or discrimination, School Code, 
5.731, 5.751.—Kaesur v. Board of Trus- 
tees of South Whittier Hlementary 
School Dist., 109 P.2d 731. 

Evidence was not insufficient to show 
“good faith” on part of school board 
in fixing permanent teachers’ salaries at 
a lower figure than they had received 
for preceding year and in reclassifying 
their duties because teachers had been 
requested to resign when board had 
been advised that teachers were per- 
manent and could not be dismissed on 
acccunt of marriage, where personnel 
of buacd at time of request for resigna- 
tions was entirely changed when salary 
decrease was made and there was no 
showing that attitude of board mem- 
bers who had requested resignations 
had anything to do with influencing 
changed personnel of the board six 


years later. 
5.751.—Kacsur v. Board of Trustees of | 
South Whittier Elementary School Dist., 
109 P.2d 731. i ; 

The alleged facts that salary of a 
probationary teacher was maintained at 
previous level while salaries of perma- 
nent teachers were reduced, that rates 
for other teachers were increased, that 
substitutes were paid practically the 
same salaries as those paid to perma- 
nent teachers, that new teachers were 
employed at higher salaries than the 
permanent teachers, that salaries of re- 
employed teachers were increased, and 
that permanent teachers were trans- 
ferred to other grades, were not de-— 
terminative of good or bad faith of 
board in reducing permanent teachers’ 
salaries and reclassifying their duties 
in view of broad discretionary power | 
vested in board to fix teachers’ salaries. 
School Code, §§ 5.731, 5.751.—Kacsur 
v. Board of Trustees of South Whittier 
Elementary School Dist., 109 P.2d 731. 

The action of board of trustees of 
elementary school district in fixing per- 
manent teachers’ salaries at a lower 
figure than they had _ received for 
preceding year and in reclassifying 
their duties was not an abuse of dis- 
cretion, in view of evidence disclosing 
that school | superintendent advised 
board that such teachers were not car- 
Tying out superintendent’s philosophy 
of teaching and that in his opinion a 
reclassification would be to their bene- 
fit. School Code, §§ 5.731, 5.751.— 
Kacsur v. Board of Trustees of South 
Whittier Hlementary Schoo] Dist., 109 
Za ole 

Ind. The right of a tenure teacher 
to employment is made continuing by 
Statute and failure to assert such 
right when it is violated is not neces- 
sarily “waiver” of the tenure status.— 
Haas v. Holder, 32 N.B.2d 590. 

Mass. That the teachers’ retirement 
system is expressly excepted from 
statute requiring that a certificate of 
membership be issued to members of 
other three retirement systems cannot 
be taken to mean that teachers’ retire-— 
ment system is necessarily included in 
all other sections of statute appearing 
under heading “General Provisions” in 
General Laws. (Tercentenary Edition). 
G.L.(Ter.Ed.) ec. S20 8 a3 » as in- 
serted by St.1938, ¢, 439, § 23 ec TL; § 
41.—Davis vy. School Committee of Som- 
erville, 30 N.H.2d 401, 307 Mass, 354. 


Pa.Com.Pl. The amendment of June 
20, 1939, P.L. 482, of the Teacher’s 
Tenure Act of April 6, L937) Pee i3e 
2A IE. Se Sitio’ creates, inter alia, as a 
new category of employes, “temporary 
professional employes”, who are. per- 
sons employed to perform for a limited 
time the duties of a newly-created posi- 
tion or of a regular professional em- 
ploye whose services have been ter- 
minated by death, resignation, suspen- 
Slon, Or removal; the term “limited” as 
so used means “fixed”, “circumscribed’’, 
or “restricted”: It is doubtful that 
it must not be construed to mean the 
two-year probationary period provided 
for elsewhere in the act.—Appeal of 
Steinberg, 39 D. & GC. 706. 
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La.App. The ‘leachers’ Tenure Act 
deprives the school boards of discre- 
tionary powers they formerly had to 
discharge a teacher at will or at least 
for any reason in the board’s discre- 
tion it deems for best interests of the 
echo Mes a of 1936.Kenning- 
on v. Re iver Parish School ; 
200 So. 514. abi. 
Mass. Under established legislative 
policy, school committees are iven 
general management of public sec ools 
including election and dismissal of 
teachers and such committees have ad- 
ministrative control of school Systems 
and are responsible for proper fune- 
tioning of schools. G.L.(Ter.Wa.) ¢. 32, 
§§ 37C(2), 38A, as inserted by St.1938, 
c. 439, §§ 2,4; ©. 71, §§ 37, 38.5 1'8) 419) 
as amended by St.1934, c. 123. Davis 
v. School Committee of Somerville, 30 
N.F 2d 401, 307 Mass. 354. 

The power of management placed by 
statutes in school committees and the 
statutory power of school committees 


School. Code, §§ 5.731," ° 
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to discharge teachers are to be broadl 

construed. G.L.(Ter.Ed.) c. 32, §§ 37 
- (2), 838A, as inserted by St.1938, e. 439, 
$8) kt GAT e829. OSs, 08. 42,88 
amended by St.1934, c. 123.—Dayis v. 
School Committee of Somerville, 30 N. 
E.2d 401, 307 Mass. 354.. 

Under statute imposing certain du- 
ties on, and limiting powers of, the 
head of a department, county commis- 
sioners, mayor, or selectmen, with re- 
spect to removal or discharge of mem- 
bers of retirement systems, it cannot be 
inferred from language of statute that 
Legislature intended to change its es- 
tablished policy that power of control 
of dismissal of teachers should_ be 
vested in school committees. G.L.(Ter. 
Hd.) c. 32, §§ 37C(2), 38A, as inserted 
by St.1938, ¢. 439, §§ 2, 4; c. 71, §§ 
37, 38, ‘ 42, as amended by St. 
1934, ¢. 123-—Davis vy. School Com- 
mittee of Somerville, 30 N.H.2d 401, 
307 Mass. 354. 

N.J. Under Teachers’ Tenure Act, it 
was right of either party to terminate 
service before tenure rights had been 
acquired under the act, and service for 
total of more than prescribed period 
with breaks in continuity by volun- 
tary act of teacher is not to be deemed 
the equivalent of the statutory sine 
qua. non. N.J.S.A. 10:1-1, 18:13-10. 
—Ahrensfield v. State Board of HEduca- 
tion, 19 A.2d 656, 126 N.J.L. 543, af- 
firmgmng 11 A.2d 414, 124 N.J.L. 281. 

Pn. The abolition of office of dean 
of girls did not terminate contract of 
plaintiff who occupied that position, 
where there was a position available 
for which she was qualified and to 
which the school board assigned her, 
subject to her signing a new contract 
at a lower salary. Act April 6, 1937, 
P.L. 216, 24 P.S, § 1126(a).—Streibert 
v. Board of Directors of School Dist. 
of City of York, York County, 14 A.2d 
SVS; e500 Pan Ad 9, 

Where school board abolished office 
of dean of girls and notified plaintiff 
who held that office of termination of 
her contract, but tendered new contract 
at lower salary, plaintiff was not ar- 
bitrary or unreasonable in refusing to 
sign a new contract, since if she had 
signed new contract all her rights un- 
der old contract would have been 
Swept away, not the least valuable of 
which was the guaranty of her senior- 
ity rights. 24 P.S. § 1126(b).—Strei- 
bert vy. Board of Directors of School 
Dist. of City of York, York County, 
14 A.2d 303, 339 Pa. 119. 

Pa.Com.Pl, Where a legally binding 
and effective contract existed petece a 
board of school directors and a profes- 
sional employe on the date on which 
the Teachers’ Tenure Act of April 6, 
1937, P.L. 218, 24 P.S. § 1126, became 
effective, the employe’s seniority of em- 
ployment for purposes of determining 
the board’s right to dismiss him be- 
cause of a substantial decrease in pupil 
population must be calculated from the 
date of the original valid contract, even 
though the contract for the school year 
1937-1938 was executed only by the 
secretary of the board and the employe, 
and that for the school year 1938-39, 
while properly executed by both the 
secretary and president of the board, 
was not executed by the employe until 
January of 1939.—Askey v. Henderson, 
38 D. & C. 581. 

Pa.Com.Pl. In the suspension of 
teachers by reason of decrease in pupil 
enrollment among equals in station, 
preference in continuance of employ- 
ment must be accorded to those who 
have served longest until a substantial 
difference in ratings becomes officially 
established by the county superintend- 
ent of schools.—Roberts v. School Dist. 
of Luzerne Tp., 3 Fay.L.J. 188. 
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Cal.App. Where school district hav- 
ing average daily attendance of less 
than 850 pupils was united with anoth- 
er district and the unified district had 
an average daily attendance of more 
than 850 pupils, and a school teacher 
who had been employed for two years 
in the smaller district was employed 
for three years in the unified district, 
the school teacher who was not offered 
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a contract for the fourth year did not 
attain the status of a permanent teach- 
er and her dismissal by the board of 
trustees of the wumnified school district 
was not improper. School Code, §§ 
5.500, 5.501, 5.667.—Kauke v. Lindsay 
Unified School Dist., 115 P.2d 576. 


Ga. The statute authorizing county 
school board to enact rules to insure 
the continued service of employees 
during good behavior and efficient serv- 
ice and so that they shall not be dis- 
charged without notice being given to 
them, charges preferred, and an op- 
portunity to be heard, prevents the 
removal of any employee by the board 
except on the grounds stated in the 
act and then only after notice of dis- 
charge and opportunity to be heard 
in defense. Laws 1937, p. 880, § 3.— 
King v. Wells, 10 S.H.2d 832, 190 Ga. 


776. 

La.App. Under’ express’ statutory 
provisions, a permanent teacher may 
not be removed except upon written 
charges, sustained by proof, of willful 
neglect of duty, incompetency, or dis- 
honesty, and such enumerated causes 
for dismissal are exclusive. Act No. 
58 of 1936.—State ex rel. Penny v. 
epee Parish School Board, 1 So.2d 


Mass. That the portion of statute 
imposing certain duties on, and_limit- 
ing powers of, the head of a depart- 
ment, county commissioners, Mayor, or 
selectmen, with respect to removal or 
discharge of members of retirement 
systems, was placed in General Laws 
under heading ‘General Provisions” 
does not show that such portion of 
statute applies to teachers’ retirement 
system. G.L.(Ter.Ed.) c. 32, § 37C(2), 
as inserted by St.1938, c. 439, § 2; ¢. 
71, § 41.—Davis vy. School Committee 
of omens; 30 N.E.2d 401, 307 Mass. 
out. 

Under statute providing that a school 
committee may dismiss teachers em- 
ployed at discretion only for inef- 
ficiency, incapacity, conduct unbecom- 
ing a teacher, insubordination, or oth- 
er good cause, “good cause’’ includes 
any ground which is put forward by 
committee in good faith and which is 
not arbitrary, irrational, unreasonable, 
or irrelevant to committee’s task of 
building up and maintaining an ef- 
ficient school system. G.L.(Ter.Ed.) c. 
71, § 42, as amended by St.1934, c, 123. 
—Davis v. School Committee of Somer- 
vilie, 30 N.E.2d 401, 307 Mass. 354. 

Minn. Under statute, a school teach- 
er cannot be discharged during the 
last four months of a school year for 
inefficiency in teaching or in manage- 
ment of a school class. Mason’s Minn, 
St.1927, § 2935-10.—State ex rel. Coch- 
rane v. Peterson, 294 N.W. 203. 

Efficiency in teaching and discipline 
is required of teachers in public 
schools, and lack thereof is sufficient 
ground for discharge. Mason’s Minn. 
St.1927, § 2935-6(c).—State ex rel. 
Cochrane v. Peterson, 294 N.W. 203. 

Pa.Super. The purpose of the Teach- 
ers’ Tenure Act of 1937 was to insure 
competent and efficient school system 
by preventing dismissal of capable 
and competent professional employees 
without just cause, to insure them con- 
tinuous employment whenever reason- 
ably possible, to prevent arbitrary ac- 
tion by board of school directors, to 
afford a fair hearing to professional 
employee before dismissal and to pro- 
vide for full, impartial and unbiased 
consideration by board of testimony 
produced. 24 P.S. § 1126(d, j).—Swick 
v. School Dist. of Borough of Taren- 
tum, 14 A.2d 898, 141 Pa.Super. 246. 


Pa.Super. A substantial decrease in 
the number of pupils due to natural 
causes suflicient to justify the closing 
of a one-room school is a valid cause 
for terminating a contract between a 
school board and professional employee 
who taught in the closed school. 24 
P.S. § 1126(a).—Crist v. Rayne Tp. 
School Dist.. 21 A.2d 417. 

Pa.Com.Pl. Under the Teachers’ Te- 
nure Act of April 6, 1937, as amended 
by the Act of June 20, 1939, P.L. 482, 
24 P.S. § 1126, incompetency as a 


ground for dismissal must be based up- 
on the rating of the teacher as disclosed 
by records in the office of the Superin- 
tendent of Public Instruction.—Appeal — 
of Batrus, 41 D. & C. 47. 

Immorality, as a ground for dismis- 
sal of a teacher under the provisions of 
the Teachers’ Tenure Act of April 6, 
1937, as amended by the Act of June 
20, 1939, P.L. 482, 24 PS. § 1126, is 
not confined to a deviation from sex 


morality, but includes any course. of i 


conduct which is offensive to the morals 


of the community and a bad example a 


to the youth whose ideals the teacher 
is supposed to foster and to elevate.— 
Appeal of Batrus, 41 D. & C, 47. 4, 

Dismissal of a teacher on the ground 
of immorality will be sustained, where 
it is shown that during the time she 
was so employed she held a license 
from the Liquor Control Board for dis- 
tribution of malt beverages; that in 


y 


successive sworn applications for re- 


newal of such licens 
that she was engage 
ness and was the only person pecun- 
iarily interested in that 
whereas the liquor business was in fact 
carried on by her father, who received 


she falsely stated 


in no other busi- _ 


business, 


the net proceeds, the license being ob- _ 


tained 
her father would not have been granted ~ 


in the teacher’s name because — 


a license due to the large number of — 


judgments against him; and that she 


concealed from the school board the 
fact that she was engaged in any other _— 


pean ere of Batrus, 41 D. & C. 


Tenn. Under general statute specify- 
ing grounds on which a teacher may ~ 
be dismissed, which grounds do not 
include marriage, county board of © 
Knox county was without authority © 


to adopt a resolution providing that a — 


teacher should lose her position on ~ 
marriage. Code 1932, § 2325(10).— 
Knox County v. State ex rel. 
bert, 147 S.W.2d 100. Xs 
Tenn.App. Under statute defining 
how and for what causes a teacher or 
principal may be dismissed, a school 
board cannot discharge, for financial or 


economic reasons, a duly elected teacher 


holding a contract to teach. Code 1932, 
§ 2325, subd. 10.—Little v. Carter Coun- 


Nigh- 


4 
+‘ 
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x 


ty Board of Education, 146 S.W.2d 144. % 


A school board was not justified in 


dismissing teacher which it had hired, — 


merely because the school board had 
allegedly employed too many teachers 
and teacher’s services were not neces- 
sary. Code 1932, §§ 2325, subd. 10, 
2327a.—Little v. Carter County Board 
of Education, 146 S.W.2d 144. : 

Tex.Civ.App. A ‘tenure plan” pro- 
viding that teachers should be dis- 
missed only for certain stated causes, 
which was adopted by school board, 
was void, as being opposed to statute 
specifying length of terms for which | 
teachers may be employed by school 
district, and “public policy” of state., 
Vernon’s Ann.Civ.St. art. 2781.—Fro- 
men v. Goose Creek Independent School 
Dist., 148 S.W.2d 460, error dismissed, 
judgment correct. 


Wis. The amendment to teachers’ 
tenure act providing that after July 1, 
1940, provisions of act should not 
apply to teacher after the close of 
the school year during which teacher 
shall have attained age of 65 years, 
or to any teacher who shall have at- 
tained theeage of 65 years prior to 
July 1, 1940, is construable as mean- 
ing that teachers on permanent tenure 
may be retired when they become 65 
years of age, and provision relating to 
those attaining age of 65 years prior 
to July 1, 1940, is not required to be 
taken to refer only to teachers who 
obtained employment after July 1, 
1940, or who had not at that time com- 
pleted a probationary period of em- 

loyment. St.1939, § 39.40(2, 5).— 
forrison v. Board of Education of City 
Geass Allis, 297 N.W. 383, 237 Wis. 
Wis. The teachers’ tenure act, pro- 
viding that teachers who have been 
in employment for a five-year period 
of successful probation shall not there- 
after be dismissed except for cause, 
did not create a “contract”, and hence 


i 


“ 


i 
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A ‘an amendment to the act, authorizing 
_--— retirement of teachers on permanent 
tenure when they reach the age of 65 
- years, was not invalid as “impairin 
obligations of contract”. | St.1939, 
39.40(2, 5); . Const.Wis. art. 1, § 12; 
U.S.C:A.Const.. art. 1, 10.—Morrison 
-v. Boa: 4d of Education of City of West 
Allis, 297 N.W. 383, 237 Wis. 483. 
The teachers’ tenure act, authorizing 
retirement of teachers on permanent 
tenure when they become 65 years of 
age, which provides that it shall not 
apply to principals, superintendents or 


system. St.1939, § \ 
ras vy. Board of Education of City of 
_ West Allis, 297 N.W. 383, 237 Wis. 
E483... 
‘Wis. Under amendment to statute 
elating to teachers’ retirement fund in 
cities of, first class of which Milwaukee 
igs one, providing that any teacher 
“eoming under the provisions of this 
tion” who has attained or shall at- 
tain the age of 70 years shall be re- 
ired at end of school year in which 
Vener has reached age of 70, the 
word “coming”? means ‘“‘who is” and by 
implication covers those teachers cov- 
ered by statute before amendment was 
ected and those who should come un- 
r statute thereafter, and it was in- 
‘tended that every teacher in Milwaukee 


me under it theretofore, and no mat- 
ter whether the teacher was 70 when 
- the act was passed or thereafter became 


RED 


tired, use of the expression “coming 
under” in the provision relating only 
to pension payments .and_ privileges 
could not be deemed to limit the mean- 
ing of the term to a status to be ac- 
quired in the future, since the phrase 
as used in other sections has no bear- 
mg on the meaning to be. given the 
- phrase as used in the amendment. St. 
1939, § 42.55(1, 3), (12) (k).—Morgan 
“is avamaadl 298 N.W. 763, 238 Wis, 
246. 


The compulsory retirement provision 
___.applicable to teachers in the cities of 
‘the first class, of which Milwaukee is 
one, is not void under the contract 


—elause of the United States Constitu- 

tion on ground that it impairs ‘‘vested 
rights” acquired under the permanent 
tenure provisions since teacher was not 
obligated by her contract to remain in 
her employment and the state in grant- 
ing the tenure privilege required noth- 
ing of the teacher and the grant was 

without consideration and could be 
taken away by the state., St.1939, § 
42.55(12) (k), (18).—Morgan y, Potter, 
298 N.W. 763, a Wis. 246, 
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Mass. Rule of school committee that 
the marriage of a permanent woman 
teacher should operate as an automatic 
resignation, that no married woman 
should thereafter be elected as a per- 
manent teacher, and that no married 
woman already in the service shall 
thereafter be employed ag a permanent 
teacher, unless she proves to the satis- 
faction of the school committee that 
she is living apart from her husband 
and receiving no support from him, or 
that her husband is physically or men- 
tally disabled, so that he is unable 
to provide for her support, is within 
the policy-making power of school 
committee, and is not unconstitutional 
on ground of discrimination,—Hough- 
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ton y. School Committee of ; Somerville, | 


N iF, 


ND SCHOOL DIST! 


AY 


28 N.B.2d 1001. i a 

A married woman, who was dismiss- 
ed from her position as a teacher in the 
public schools in accordance with a 
tule of the school committee because of 
the fact that she. was married, was 
dismissed for “good cause’ in the 
manner provided by statute. G.L.(Ter. 
Eid.) -¢., 71, 42, as amended by St. 
1934, e. 123.—Houghton v. School Com- 
mittee of pone 28 N.E.2a@ 1001. 


Ala. The Teacher Tenure Act was 
intended to secure to the teacher a 
continuing service for the succeeding 
year unless given written notice to the 
contrary under the direction of the 
county board not later than the first 
day of May. Gen.Acts 1939, p. 761, § 
10.—Board of Education of Marshall 
County vy. Baugh, 199 So. 822, 240 
Ala. 391. 

Written notice of the termination of 
teacher’s employment involves a delicate 


exercise of a wise discretion by the. 


county board which could not delegate 
the matter to the county superintendent 
of education or any one else. Gen.Acts 
1939, p. 761, § 10.—Board of Education 
of Marshall County v. Baugh, 199 So. 
822, 240 Ala. 391. 

Where resolution purporting to au- 
thorize superintendent to terminate em- 
ployment named no teacher the resolu- 
tion was a nullity. Gen.Acts 1939, p. 
761, 10.—Board of Education of 
Marshall County v. Baugh, 199 So. 
822, 240 Ala. 391. 

Where resolution attempting to dele- 
gate to superintendent power to termi- 
nate employment of teachers was void, 
county board could not thereafter rati- 
fy action of superintendent in giving 
notice of termination to certain teach- 
ers. Gen.Acts 1939, p. 761, § 10.—Board 
of Education of Marshall County v. 
Baugh, 199 So. 822, 240 Ala. 391. 

The county board of education is 
the “employing board” within the 
Teacher Tenure Act and if the teacher 
is not to be retained for another year 
such teacher has right to expect that 
such matter be determined upon the 
judgment of the county board as ex- 
pressed in its written memorials and at 
a meeting where the board acts as a 
board and not as individuals. Gen.Acts 
1939, p. 761, § 10.—Board of Education 
of Marshall County v. Baugh, 199-So. 
822, 240 Ala. 391. 

A “meeting” of the county board 
of education presupposes consultation 
and discussion by a deliberative body 
looking to the best interest of the 
school system with due regard like- 
wise for justice and fairness to the 
teachers. Gen.Acts 1939, p. 761, § 10. 
—Board of Wducation of Marshall Coun- 
ty v. Baugh, 199 So. 822, 240 Ala. 391. 

Superintendent giving teachers notice 
that services will not be desired for 
succeeding year is acting as the voice 
of the county board of education and 
not otherwise and a teacher receivin 
such notice has a right to assume tha 
preceding its issuance the county board 
has duly considered and acted upon the 
matter. Gen.Acts 1939, p. 761, 10.— 
Board of Education of Marshall County 
v. Baugh, 199 So. 822, 240 Ala. 391. 

That notice given by superintendent 
of termination of services of teacher re- 
ferred to a recommendation of the local 
board of trustees added nothing to the 
legality of the notice given by super- 
intendent as result of unauthorized 
delegation of power by county board of 
education, Gen.Acts 1939, p. 761, § 10. 
—Board of Education of Marshall Coun- 
ty v. Baugh, 199 So. 822, 240 Ala. 391. 

La.App. The Teachers’ Tenure Act 
grants to courts the right to inquire 
into actions of school board to deter- 
mine if reasons assigned for discharge 
of a teacher were valid ones. Act No. 
58 of 1936.—Kennington vy. Red River 
Parish School Board, 200 So. 514, 

La.App. Under express statutory 
provisions, a permanent teacher may 
not be removed except. upon written 
charges, sustained by. proof, of will- 
ful neglect of duty, incompetency, or 
dishonesty, and such enumerated caus- 
es for dismissal are exclusive, Act 
No. 58 of 1936.—State ex rel. Penny 
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Mass. The provision of 
school committee to the effect that 
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satisfaction of the committee that she 
has no husband supporting or capable 
of supporting her is not inconsistent 
with the requirement of the statute 
that the charges against a teacher must 
be substantiated, and it is not un- 
reasonable to require the teacher to 
prove herself within an exception for 
her possible benefit contained in the 
rule... GiL.(Ter.Ed.) > e'%d, 5§$2425icas 
amended by St.1934, ¢. 123.—Houghton 
v. School Committee of Somerville, 28 
N.E.2d 1001. 

Mass. The statute imposing certain 
duties on, and limiting powers of, the 
head of a department, county commis- 
sioners, mayor, or selectmen, with re- 
spect to removal or discharge of mem- 
bers of retirement systems, does not 
apply to discharge by a school commit- 
tee of a member of teachers’ retire- 
ment system. G.L.(Ter.Hd.) ¢. 32, § 
87C(2), as inserted by St.1938, e. 439, 
§ 2; ¢. 71, § 41.—Davis v. School Com- 
mittee of Somerville, 30 N.H.2d. 401, 
307 Mass. 354. 

Under statute imposing certain duties 
on, and limiting powers of, the head 
of a department, county commissioners, 
mayor, or selectmen, with respect to re- 
moval or discharge of members of re- 
tirement systems, it cannot be implied 
that duties and limitations concerning 
discharge of members of retirement 
systems shall apply to school commit- 
tees. 'G.L.(Ter.Eid.) ¢.'32;°§ 37C(2), ‘as 
inserted by St.1938, c. 439, § 2; e@. 71, 
§ 41.—Davis v. School Committee of 
prirepy ae 30 N.H.2d 401, 307 Mass. 

A school committee’s dismissal of a 
teacher in city schools who was a mem- 
ber of teachers’ retirement system was 
valid, notwithstanding that’ committee 
did not give notice of its action to 
teachers’ retirement board within five 
days after dismissal, since statute im- 
posing certain duties on, and limiting 
powers of, the head of a department, 
county commissioners, mayor, or select- 
men, with respect to removal or dis- 
charge of members of retirement sys- 
tems, does not apply to a school com- 
mittee’s action in discharging a mem- 
ber of teachers’ retirement system, be- 
cause committee is not a “head of a 
department” within the statute. G.L. 
(Ter.Ed.) ¢. 32, §§ 37C(2), 388A, as-in- 
serted by St.1938, ce. 439, §§ 2, 4: e@ 71, 
§§ 37, 38, 41; § 42, as amended by St. 
1934, ¢. 123.—Davis vy. School Commit- 
tee of Somerville, 30'N.W.2d 401, 307 
Mass. 354. 


N.Y.Sup. The medical inspectors of 
the Board of Education of New York 
City and the Medical Board of the 
Teachers’ Retirement Board of New 
York City have no power to examine 
teachers aside from powers delegated 
to them by the Legislature. Education 
Lew, is ee) gt yeogen of 

ity o ew York v. Graves, 2 bn’, 
2d 644, 175 Misc. 205. 


Pa.Super. Evidence and findings es- 
tablished petitioner’s lack of ability or 
fitness to discharge required duties of 
a teacher, and supported finding of 
incompetency as a cause for termina- 
tion of teacher’s contract. 24 PS. § 
1126(a); Act. April 6, 1937, §  2(a), 
24, 2P.S, 1126(d).—In re Lane, 14 
A.2d 573, 141 Pa,Super. 259. 

Where teacher petitioned court of 
common pleas for hearing de novo on 
charges of incompeteney. against him, 
the procedure before the school board 
was not involved in the hearing before 
the court of common pleas, and on 
appeal to the superior court records 
allegedly showing insufficiency of no- 
tice of hearing before the board would 
not be reviewed. Act April 6, 1937, 
§ 2(d), 24 P.S. § 1126(d).—In re Lane, 
14 A.2d 5738, 141 Pa.Super. 259, 

Pa.Super. On a hearing de novo of 
the charges against professional em- 
ployee of school district, objections 
to the procedure before the board of 
school directors cannot be raised. 24 
PS.) § 1126(a, j).—Swick y. School 


married teacher must prove to the 


ti arti 

arings Deford board 
ool directors which dismissed 
teacher was submitted to court of 
iy common pleas, on hearing de novo of 
' charges against teacher, court of com- 
mon pleas could not as a matter of 
law reverse action of board of school 
directors and direct retention of teach- 
er without making findings of fact or 
conclusions of law on merits of charg- 
es, but court should have made a de- 
termination on merits with such order 
as it considered just either affirming 
or reversing action of board and stat- 
ing plainly whether teacher be _ dis- 
charged or retained. 24 P.S. § 1126(d, 
_j).—Swick vy, School Dist. of Borough 
of Tarentum, 14 A:2d 898, 141 Pa.Su- 

per. 246. 

The purpose of the Teachers’ Tenure 
Act of 1937 was to insure competent 
and efficient school system by prevent- 
ing dismissal of capable and competent 
professional employees without just 
eause, to insure them continuous em- 
ployment ‘whenever reasonably possible, 
to prevent arbitrary action by board 
of school directors, to afford a fair 
hearing to professional employee _ be- 
fore dismissal and to provide for full, 
impartial and unbiased consideration 
by board of testimony produced. 24 
P.S. § 1126(d, j).—Swick v. School 
Dist. of Borough of Tarentum, 14 A, 
2d 898, 141 Pa.Super. 246. 

The provision of the Teachers’ Ten- 
ure Act that hearings on charges 
against employees may be postponed, 
continued or adjourned by agreement 

- of the person charged and board of 
school directors does not require that 
consent of person charged be obtained 
before the postponement, continuance 
or adjournment may be had, since 
statute was intended to prevent unwar- 
ranted delay in the disposition of 
charges made and to assure employee 
the opportunity to be heard either in 
person or by counsel or both before 
board and was not intended to cir- 
cumvent a warranted dismissal by ar- 
pre action of employee. 24 P.S, 

1126(d, j); 46 P.S. § 552(2).—Swick 
y. School Dist. of Borough of Taren- 
tum, 14 A.2d 898, 141 Pa.Super. 246. 

Where hearing of charges against 
teacher was adjourned on account of 
illness of a member of the board of 
school directors and teacher com- 
menced equitable proceedings to re- 
strain board from proceeding with 
hearings on the charges, after which 
board discontinued action on charges 
and thereafter similar charges were 
again preferred against teacher by a 
former member’ of board, and after 
some delay caused by teacher, hearing 
was had and teacher dismissed, -and 
no prejudice resulted, discontinuance 
and adjournment did not invalidate 
dismissal after a full hearing of 
charges. 24 P.S. § 1126(d, j).—Swick 
vy. School Dist. of Borough of Taren- 
tum, 14 A.2d‘898, 141 Pa.Super. 246. 

Under statute providing for hearing 
of charges or complaints against pro- 
fessional school employee, prior to a 
full hearing, board of school’ directors 
has no authority to dismiss a com- 
plaint against an employee. 24 P.S. § 
1126(d, j).—Swick v. School Dist. of 
Borough of Tarentum, 14 A.2d 898, 141 
Pa.Super. 246. 

atc ane Pl. The amendment of June 
20, 1939, P.L. 482, to the Teacher’s 
Tenure Act of April 65 LOS Ps. 213), 
24 P.S. § 1121, fails to provide any 
procedure for suspending either pro- 
fessional employes or temporary pro- 
fessional employes, or for dismissing a 
temporary professional employe, but 
provides only for dismissal of a_pro- 
fessional employe.—Appeal of Stein- 
bers, 39 De ac. 7.06. 

A teacher who has been engaged for 
one semester is not entitled, upon ter- 
mination of her services, to a hearing 
before the board of public education, 
before the Superintendent of Public In- 
struction, or before a court.—Appeal 
of Steinberg, 39 D. & C. 706. 
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roceeding for di 


Mi) Pl. In a p h 
missal of a teacher, where the detailed 


statement of complaint in the resolution 


notice given to the teacher contains the 
constituent elements of a charge of im- 
morality, it is immaterial that the word 

“immorality” itself is not used.—Appeal 
of Batrus, 41 D. & C. 47. 

Pa.Com.Pl. Where a court of equity 
restrained a school district from paying 
for teachers salaries more than a cer- 
tain amount, and, for the purpose of 
restraining ‘the school district from 
making alleged extravagant and unnec- 
essary expenditures, ordered consolida- 
tion of schools and elimination of 
eleven teachers from the teaching staff, 
the school directors are required to sus- 
pend the teachers in accordance with 
the provisions of the Teachers’ Tenure 
Act and its amendments, 24 P.S. § 1121 


-et seq.—Menapace v. Mt. Carmel py. 


School Dist., 15 Northumb.L.J. 97. 

In such a case the necessity for de- 
ereasing the teaching staff was the re- 
sult of consolidation of schools and 
whether such consolidation was the re- 
sult of the action of the school district 
or a decree of court, it comes within 
the third cause for suspension enum- 
Shan by the Act of June 20, 1939, P. 

482, Section 2, sub-section b, 24 PS. 

1setb). Suspension of teachers must 
be on the basis of seniority rights 
which are given consideration in ac- 
cordance with the principles and stand- 
ards of weighting—Menapace y. Mt. 
Carmel Tp. School Dist., 15 Northumb. 
L.J. 97. 
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Ga. The statute authorizing county 
school board to enact rules to insure 
the continued service of employees 
during good behavior and efficient sery- 
ice and so that they shall not be dis- 
charged without notice being given to 
them, charges preferred, and an oppor- 
tunity to be heard, prevents the re- 
moval of any employee by the board 
except on the grounds stated in the 
act and then only after notice of dis- 
charge and opportunity to be heard 
in defense. Laws 1937, p. 880, § 3.— 
ne v. Wells, 10 S.H.2d 832, 190 Ga. 
77 

Under statutes authorizing county 
board of education to formulate regu- 
lations for employees so that they shall 
serve during good behavior and effi- 
cient service and shall not be dis- 
charged without notice of charges pre- 
ferred and opportunity to be heard, 
failure of county board of education 
to formulate rules was not sufficient 
to warrant interference with decision 
of board removing a teacher on ground 
of inefficiency, where teacher was given 
notice of charges, and appeared at the 
hearing in person and by counsel. 
Laws 1937. p. 880, § 3.—King v. Wells, 
10 S.E£.2d 832, 190 Ga. 776. 

La.App. Under the teachers’ tenure 
law, the pregnancy of a married per- 
manent teacher did not justify her dis- 
missal by parish school board without 
notice or hearing or making of any 
written charges against her, and 
board’s resolution providing generally 
for dismissal of any teacher upon as- 
certainment of her pregnancy had no 
effect upon her status as a permanent 
teacher. Act No. 58 of 1936; Act No. 
100 of 1922, § 20, as amended by Act 
No. 59 of 1936.—State ex rel. Penny v. 
apes Parish School Board, 1 So.2d 


Pa.Super. Where termination of 
teaching contract is based on closing of 
one-room school, because of the small 
attendance of pupils, without any at- 
tack being made on character of fitness 
of the teacher, no charges or hearing 
are required, since termination of the 
contract follows by operation of law 
after exercise of board’s discretion in 
matter of .closing school. 24 P.S. 


1126(a, c-j).—Crist y. Rayne Tp. School 
Dist., .21 A.2d 417, 
Pa.Com.Pl. Plaintiff, continually em- 


ployed as teacher in one district over 
twenty years and for four years last 
past in charge of all the high school 
music having authority over three as- 


isistants: wis: by. authortty “Ot. ne board 


adopted by the school board and in the > 


‘the musical interests of the school, sal- 


‘relating to discharge of a teacher. 


put in charge instead of the instru-_ ee 
mental music, another given charge of ike 
the vocal department, and this pro- 
fessedly for the better integration of 


ary, advanced at the time he was put 
in charge of all the music, not reduced _ een 
at the change to instrumental ee 


vision, and claim of the board ag testi- 
fied by the supervising principal wa: 
that the object was to have the entire 
time given to the teaching of instru-— 
mental music and no demotion implied — 
or intended. Plaintiff sought perem- — 
tory mandamus to compel the board to. 
give him a hearing on the complaint 
urging that the change considering the © 
possibility of a shrinkage in the num-_ 

ber of teachers, assented as possible — 
by the supervising principal, might re 
sult in his losing his position and that 
his demotion in the circumstances un- 
warranted and forbidden by the Tenu 
Act of 1937. Held, action of board a 
fecting change in plaintiff's position 
supervisor of music, to supervisor 
instrumental music only, was a demo- 
tion in the type of employment and a 
violation of Section 1205-A, School 
Code, as amended by Act 1937, E 
218, Teachers’ Tenure Law, 24 P. 
1161; that as said action was_ tau by 
board without plaintiff’s consent he w. : 
entitled to hearing; that. refusal uF 

board to grant a hearing being violé 
tion of a statutory duty, the Court h 
jurisdiction. Peremptory mandam 
awarded. Hearing to be had at su 
time and place as board may fix.—R 
bel v. Hanover Tp. ah J es 
Luz.L.Reg.Rep. “ 
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Mass. The fact that panctaae at 
which teacher was ‘discharged be 
she was married, was held in the 
ing, or because her case was 
reached until 10:15 o’clock, did not ren 
der the hearing illegal. G.L.(Ter.E: 


4 


c. 71, § 42, as amended by St.1934, « 
123.—Houghton y. School ommittee 0 
Somerville, 28 N,E.2d 1001. snarl 


Minn. In _ proceeding under stat 
school board or commissioner of edue 
tion is not required to follow the strict 

practice of the courts in respect to. De 
form and language of complaints, | find 


ings, or decisions. Mason’s Minn.$ Gi 
1927, §§ 2935-6 to 2935-10. * State ex 
rel. Cochrane v. Peterson, 294 NW. ; 


203. ‘ 
Complaint which was filed by the 
superintendent of schools of the city 4 
of St. Paul, with the commissioner ‘ot lay 
edueation of the city, and- which charg- — 
ed school teacher with inefficiency tm 
teaching and in management of classes, 
resulting from inability to maintain he 
discipline, refusal to accept correction 
from supervisors, and use of language 
to children which was.unfitting and 
unladylike in a teacher, was sufficient are 
to give the commissioner jurisdiction — : 
to hear and determine the charges 
made against the _ teacher. Mason's — sl 
Minn.St.1927, § 2935-6(c).—State ex 
Eel, Cochrane y. Peterson, 294 NW.) 
oO. yh 
On hearing of charge of inefficiency — ha 
filed against school teacher who has — 
attained permanent employment under — 
the ‘Teachers’ Tenure Act, teacher’s 
past conduct as a teacher is open to | 
Merge Mason’s Minn.St.1927, § 
2935-6(c)._State ex rel. Cochrane Ve 
Peterson, 294 N.W. 208. 4 
On hearing by city commissioner of 
education of charges of inefficiency in 
teaching and management of school 
classes which were filed by superin- 
tendent of schools against school teach- 
er, there was no jurisdictional objec- 
tion to receiving evidence concerning 
teacher’s teaching ability since her 
permanent employment. Mason’s Minn. 


St.1927, §§ 2935-6 to 2935- 10.—-State 
ex rel. Cochrane v. Peterson, 294 N. 
W. 208. 

Where hearing on charges of. in- 


efficiency in teaching and in manage- 
ment of school classes which were filed 
by city superintendent of schools 


cipal was not 
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against school teacher was had and 
decision in writing was filed by com- 
missioner of education within 25 days 
after the giving of notice of the charg- 
es filed, and in the decision the teacher 
was found guilty of inefficiency in 
teaching and in management of her 
school classes, Tact that it was not 
stated in the decision that teacher 
should be discharged, demoted or sus- 
pended did not render void the pro- 
ceeding for discharge nor vitiate the 
decision of the commissioner. Mason’s 
Minn.St.1927, §§ 2935-6 to 2935-10.— 
State ex rel. Cochrane v. Peterson, 294 
N.W. 203. 

Evidence sustained finding of com- 
missioner of education of the city of 
St. Paul that school teacher was guilty 
of inefficiency in teaching and in the 
management of her classes. Mason’s 


Minn.St.1927, § 2935-6(c).—State ex 
ie Cochrane y. Peterson, 294 N.W. 
" N.Y.Sup. The dismissal of teacher’s 


appeals from action of Board of Edu- 
eation in transferring teacher from one 
school to another and adverse or weak- 
ness citations given teacher by prin- 
i arbitrary or unreason- 
able, where from the record it could 


. not be said that either the decision of 


a 


Se Pe Me Oe ees 


‘ 


the Board of Superintendents of_ the 

Board of Education or that of the Com- 

_ missioner of Education was made 

- through malice. Education Law, § 870, 

4.—Fabricius v.. Graves, 22 N. 

3 174 Mise. 130, affirmed 
Fabricius v. Cole, 23 N.Y.S.2d 524. 
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N.J. A teacher who to avoid effect of 


resolution by board of education op- 


posing the placing of married female 
teachers under tenure of office, tendered 
resignations for several years was not 
entitled to command her re-employment 


@ for period that would confer right of 


tenure under statute, even if board’s 
_ resolution violated constitutional limi- 
tations, although the rule of action thus 
tainted with illegality would be re- 
viewable on certiorari. N.J.S.A. 10:1-1, 
18 :13-10.—Ahrensfield v. State Board 
- of Education, 19 A.2d 656, 126 N.J.L. 
ce affirming 11 A.2d 414, 124 N.J.L. 


§ 349 

Ind. A_ tenure teacher’s indefinite 
contract is not per se enforceable, but 
teacher whose contractual rights have 
been violated must resort to a court 
of equity for redress. Acts 1927, c. 97; 
Burns’ Ann.St. § 28-4312.—Haas_ v. 
Holder, 32 N.E.2d 590. 

Me. In school teacher’s action for al- 
leged breach of oral contract of em- 
ployment, conflicting evidence whether 
contract entered into by superintendent 
under authorization by school board 
was ratified or repudiated by member 
of school board, who was absent from 
meeting at which such authority was 
given and had no actual notice thereof 
until after meeting had been held, war- 
ranted finding that contract was legally 
“ratified” and enforceable-—Elsemore v. 


Inhabitants of Town of Hancock, 18 A, 
2d 692. 
Pa.Com.Pl. In the _ public school 


system of the commonwealth where a 
number of teachers employed by a 
school district have equal seniority 
Tights, any of them are subject to sus- 
pension at the election of the board, 
and those who are suspended are not 
prejudiced by the failure of the board 
to suspend others than themselves.— 
Lazaran yv. School Dist. of -Luzerne Tp., 
Bm Aay.li0. 199. 

Pa.Com.Pl. In such a case where a 
teacher who is suspended is awarded a 
writ of mandamus in the alternative 
form, a motion to quash for the reason 
that the action in suspending the teach- 
er was not taken in pursuance of the 
Teachers’ Tenure Act, 24 P.S. § 1121 et 
seq., but pursuant to a decree of court, 
was denied, and the school district was 
permitted to file its answer.—Menapace 


v. Mt. Carmel Tp. School Dist., 15 
Northumb.L.J. 97. 
Tex.Civ.App. Where teacher who 


was dismissed by trustees of independ- 
ent school district on ground that his 
contract was void, appealed to county 


¥ 


superintendent, and thereafter to coun- 
ty board of school trustees which up- 
held his contract, and independent 


school district appealed to state super- 


intendent and to state board of educa- 
tion, which sustained state superintend- 
ent’s ruling, district court had jurisdic- 
tion thereafter to hear teacher’s claim 
under contract and to issue mandamus 
to enforce payment, though teacher had 
not secured process from state board of 
education to enforce process from state 
board of education, since state board of 
education does not have implied power 
to issue writs to enforce such a judg- 
ment.—Rocky Mount Independent 
School Dist. v. Jackson, 152 S.W.2d 
400, error refused. 

District court had jurisdiction of ac- 
tion against independent school dis- 
trict by teacher whose contract had 
been held valid by the state board of 
education, to recover amount due under 
his contract and for mandamus to en- 
force payment of the salary, and for 
injunction, notwithstanding that issues 
whether teacher was entitled to dam- 
ages for breach of contract, and for 
mandamus and injunction, had not been 
submitted to and passed on by the 
school authorities. Vernon’s Ann.Ciyv. 
St. arts. 2656, 2686, 2749.—Rocky 
Mount Independent School Dist. v. Jack- 
son, 152 S.W.2d 400, error refused. 
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Ga. The decision of the county 
board of education removing a teacher 
upon one of the statutory grounds 
may be reviewed by the courts, where 
the board has acted outside of its 
jurisdiction or in excess of power 
granted by statute. Laws 1937, pp. 
879, 880, §§ 1-8.—King y. Wells, 10 
S.E.2d 832, 190 Ga. 776. 

N.J. Where evidence supported find- 
ing of state board of education which 
sustained dismissal of teacher, finding 
was conclusive on reviewing court.— 
Ahrensfield v. State. Board of Educa- 
tion, 19 A.2d 656, 126 N.J.L. 5438, af- 
firming 11 A.2d 414, 124 N.J.L. 231. 

N.Y.App.Div. A decision of the 
commissioner of education that board 
of education of city of New York did 
not have power to dismiss teacher was 
final and conclusive and not subject to 
question or review unless it was purely 
arbitrary.—Application of Board of Hd- 
ucation of City of New York, 27 N.Y. 
S.2d 404, 261 App.Diy. 1115, affirming 
Board of Education of City of New 
York y. Graves, 24 N.Y.S.2d 644, 175 
Misc. 205. 

Pa.Com.Pl. Under the Teachers’ Te- 
nure Act of April 6, 1937, P.L. 213, 24 
P.S. § 1126, the hearing before a court 
on a teacher’s appeal from dismissal is 
a proceeding de novo, and the case 
must be decided on the record made 
by the evidence offered before the 
court; matters of procedure before the 
school board are not subject to review. 


—Appeal of Batrus, 41 D. & C. 47. 
§ 352 
Ky. Where county superintendent 


nominated’ teachers and Board of Ed- 
ucation illegally rejected nominations, 
if money rightfully due to rejected 
teachers was earmarked and not paid 
to substitute teachers, rejected teach- 
ers would be entitled to judgment di- 
recting payment from the fund for the 
amount each would have received had 
he or she in fact taught during school 
term, less any sum as might be shown 
did, or might have, minimized the sum 
in damages sought, but if money was 
not set aside, no judgment should go 
against the school funds.—Cottongim 
acme Atte 142 S.W.2d 171, 283 Ky. 


Ohio App. The proceeding required 
by statute authorizing teacher, dismis- 
sed by board of education of school 
district for frivolous or insufficient 
reason, to bring suit against district, 
is in order to give the teacher a right 
of action under statute requiring school 
board to reduce charges against teacher 
to writing and to give teacher an op- 
portunity to make a defense before the 
board before dismissing teacher, and 
such statutes should be considered ‘in 
pari materia” and the second statute 
does not give any rights additional to 


the rights provided for in the first stat- 


icy 


ras 
a a 


ve 


ute. Gen. Code, §§ 7701, 7708.—O'Con- — 

nell vy. Bamberg, 34 N.H.2d 299, 67 © 

Ohio App. 389. ‘ : “2 
Under statute authorizing teacher, 


ficient reason, to bring suit against 
district, teacher, not challenging suf- 
ficiency of reasons of board for dis- 
pensing with teacher’s services or desir- 
ing to offer any evidence to show that 
his dismissal was for a frivolous or in- 
sufficient reason, could not recover 
salary from board for balance of year 
for which teacher was hired, notwith- 
standing that board did not comply 
with statute requiring board to reduce 
charges against teacher to writing and 
to give teacher an opportunity to make 
a defense before the board before _dis- 
missing teacher. Gen.Code, §§ 7701, 
7708.—O’Connell v. Bamberg, 34 N.B. 
2d 299, 67 Ohio App. 389. 

Tenn.App. Where state commissioner 
of education performed his duty of 
examining school budget, together with 
list of teachers elected, and copies of 
their contracts of employment showing 
any increase of salary above the state 
minimum, the presumption was that the 
contracts did not exceed budget, and 
burden rested on school board in suit 
by teacher for breach :of contract to 
prove that teacher’s contract and other 
contracts exceeded the budget.—Little 
v. Carter County Board of Education, 
146 S.W.2d 144. 

In action by one who had been hired 
by a school board as teacher, to recover 
for breach of contract because she 
was summarily dismissed for the as- 
signed reason that the salary carried 
under her contract, when added to all 
other expenditures, exceeded limit fixed 
by budget and that her contract was 
therefore void, school board’s evidence 
was insufficient to establish that the 
budget was exceeded.—Little v, Carter 
sae Board of Education, 146 S.W.2d 


Wis. A teacher wrongfully  dis- 
eharged by school district was under 
duty to mitigate damages by seeking 
employment of like character at a place 
reasonably convenient to her.—State ex 
rel. Schmidt v. Dist. No. 2, Town of 
ae Springs, 295 N.W. 36; 237. Wis. 


Evidence established that rural school 
teacher wrongfully discharged by 
school district made a reasonable effort 
to get employment of like character 
at a place reasonably convenient to her 
and that she was unable to do so, so as 
to be entitled to damages computed on 
basis of salary provided for in breached 
contract for full teaching year, subject 
to no deductions.—State ex rel. Schmidt 
v. Dist. No. 2, Town of Red Springs, 
295- N.W. 36, 237 Wis. 186. 

Where married rural school teacher 
was wrongfully discharged by school 
district and was unable to secure an- 
other teaching position, that teacher 
was able to dispense with employment 
of maid by reason of not being em- 
ployed was not a proper item in miti- 
gation of damages.—State ex rel. 
Schmidt v. Dist. No. 2, Town of Red 
Springs, 295 N.W. 36, 237 Wis. 186. 

Where rural school teacher’s contract 
for 1938-1939 school year called for 
salary of $80 a month, but she was in 
fact paid $85 a month, and contract of 
teacher for 1939-1940, which was never 
delivered, called for $85 a month, teach- 
er’s damages for breach of 1939-1940 
contract were properly assessed at $80 
per month.—State ex rel. Schmidt y. 
Dist. No, 2, Town of Red Springs, 295 
N.W. 386, 237 Wis. 186. 

§ 361 

Ala. Bill by teachers discharged not 
in accordance with the Teacher Tenure 
Act for specific performance of em- 
ployment contracts sufliciently disclosed 
that action of county board in the mat- 
ter was embraced in proceedings set out 
and not otherwise. Gen.Acts 1939, p. 


761, 10—Board of Education of 
Marshall County v. Baugh, 199 So. 
822, 240 Ala. 391, 

The Teacher Tenure Act intended 


that teachers generally situated might 


maintain one suit for specific perform- 
ance of employment contracts where 
their rights were dependent upon a 
common question of law and fact, and 
that in such cases Equity Rule 31 
should not apply, since such bill bears 
some analogy to a suit by a creditor 
for himself and all other creditors 
similarly situated who choose to come 
in and share in the expense of liti- 
gation. Gen.Acts 1939, p. 761, § 10.— 
Board of Education of Marshall County 
v. Baugh, 199 So. 822, 240 Ala. 391. 
Cal.App. Where teachers were enti- 
tled to classification as permanent em- 
Ployees of school district and their 
dismissal at end of school year was 
not in accordance with provisions of 
_tenure law, they were by operation of 
law automatically re-elected to their 
positions for the following school year, 
and were entitled to reinstatement for 
that year at the same salary as_re- 
ceived for the preceding year. School 
Code, §§ 5.500, 5.501, 5.650 et seq., 
5.681._La Rue v. Board of Trustees 
of Baldwin Park School Dist. in Los 
Angeles County, 104 P.2d 689. 


Ind. An equity court may grant 
adequate relief in action for rein- 
statement of wrongfully discharged 
tenure teacher, by awarding legal dam- 
ages resulting from delay in perform- 
ance in addition to decreeing equita- 
ble relief, under maxims “equity will 
not suffer a wrong to be without a 
remedy” and “equity delights to do 
justice and not by halves”. Acts 1927, 
e. 97; Burns’ Ann.St. § 28-4321.—Haas 
v. Holder, 32 N.E.2d 590. 

The measure of damages to be al- 
lowed a tenure teacher as incident to 
equitable relief in action for rein- 
statement is limited to compensation 
fixed in the definite contract to which 
the teacher is found entitled for the 
period between commencement of the 
action and reinstatement, during which 
teacher is deprived of opportunity to 
serve, with proper deductions for other 


earnings which teacher might have 
enjoyed in the meantime. Acts 1927, 
ce. 97; Const.Ind. art. 8, § 1; U.S.C.A 


Const. art. 1, § 10.—Haas v. Holder; 32 
N.E.2d 590. 


Where tenure teacher demanded and 
was denied a position for school year 
beginning in 1930, taught in 1931 and 
1932, but was refused a school in 1933, 
and demanded a_ school each year 
thereafter, making written demand 
June 14, 1938, and bringing action for 
reinstatement June 16, teacher was not 
guilty of “laches” as a matter of law 
in prosecuting action for the last. year 
for which she sought relief, but denial 
of relief for years prior to 1938 was 
not an abuse of discretion. Acts 1927, 
ec. 97.—Haas v. Holder, 32 N.H.2d 590. 

N.J.Sup. Under teachers’ tenure stat- 
utes, in effect when elementary teach- 
ers vested with statutory tenure were 
dismissed in 1932 by the local board 
of education for reasons of economy 
and diminution in number of pupils, 
teachers were not entitled, in order of 
seniority, to teaching positions which 
were vacated subsequent to their dis- 
missal. N.J.S.A, 18:13-16 et_seq., 18: 
13-19.—Downs v. Board, of Education 
of District of Hoboken, ig A.2d 197. 

Laws of 1935 providing that in event 
of a reduction of the teaching staff 
due to diminution of number of pupils 
in the district, teacher dismissed shall 
remain upon the preferred eligible list 
so that she shall be qualified whenever 
a vacancy shall occur, with full recog- 
nition for previous years of service 
which is prospective only, evidences a 
legislative intent that such preference 
was not implicit in the prior statutes. 
N.J.S.A. 18:13-19.—Downs y. Board of 
Education of District of Hoboken, 16 A. 
leant. 

N.Y.App.Div. Where school teacher 
was dismissed on ground of insubordi- 
nation, because of her refusal to sub- 
mit to physical examination by medical 
division of the board of education of 
the city of New York, but was not 
known to render inefficient or incom- 
petent service, and consented to other 
physical examination, reinstatement of 
such teacher by commissioner of edu- 
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cation was warranted. Wducation 
Law, §§ 575, 890.—Application of Board’ 


of Education of City of New York, 27 


N.Y.S.2d 404, 261 App.Div. 1115, affirm- 
ing Board of Education of City of New 
York v. Graves, 24 N.Y.S.2d 644, 175 
Mise. 205. 

N.Y.Sup. Whether decision of Com- 
missioner of HWducation directing rein- 
statement of suspended teacher was 
arbitrary and capricious was a ‘“ques- 
tion of law” properly before court in 
proceeding against commissioner under 
statute relating to proceedings against 
a body or an officer. Civil Practice Act, 
§ 1283 et seq.—Board of Education of 
City of New York vy, Graves, 24 N.Y.S. 
2d 644, 175 Mise. 205. 

The decision of Commissioner of Edu- 
cation that Board of Education of New 
York City possessed neither statutory 
nor implied power to compel teacher 
to appear before its medical board for 
physical examination, and that per- 
manent teacher suspended for refusal 
to appear for examination should be re- 
instated, was neither arbitrary nor 
capricious, but was a “final decision” 
which would not be disturbed by court. 
Education Law, §§ 575, 872, 890, 1109- 
a; Civil Practice Act, § 1283 et seq.— 
Board of Education of City of New 
York v. Graves, 24 N.Y¥.S.2d 644, 175 
Mise. 205. 


§ 363 
Ky. A substitute teacher, illegally 
appointed by County Board of Educa- 
tion, would have no right to collect 
from school fund for teaching under 
illegal contract.—Cottongim v. Stewart, 


142 S.W.2d 171, 283 Ky. 615 
§ 374 
Cal.App. Teachers who were entitled 
to classification as permanent em- 


ployees under tenure law and who were 
prevented by school board from per- 
forming their contracts or rendering 
any services were not bound to seek 
other employment during period when 
question of reinstatement was being 
litigated. School Code, §§ 5.500, 5.501, 
5.650 et seq.—La Rue v. Board of 
Trustees of Baldwin Park School Dist. 
in Los Angeles County, 104 P.2d 689. 
_ Where teacher was employed as prin- 
cipal with reserved right in school 
board to change his assignment of du- 
ties and he acquired permanent classifi- 


cation under tenure law as a class-~ 


room teacher and acted as principal 
until time of ineffective dismissal, he 
was entitled upon reinstatement as a 
permanent employee in capacity of a 
classroom teacher to same salary for 
the school year in question as he re- 
ceived for the preceding school year. 
School Code, §§ 5.500, 5.501, 5.502, 
5.650 et seq., 5.681.—Lia Rue v. Board 
of Trustees of Baldwin Park School 
rene in Los Angeles County, 104 P.2d 
_ Where teachers were entitled to clas- 
sification as permanent employees of 
school district and their dismissal at 
end of school year was not in accord- 
ance with provisions of tenure law, 
they were by operation of law auto- 
matically re-elected to their positions 
for the following school year, and were 
entitled to reinstatement for that year 
at the same salary as received for the 
preceding year. School Code, §§ 5.500, 
5.501, 5.650 et seq., 5.681.—La Rue v. 
Board of Trustees of Baldwin Park 


School Dist. in Los Angeles County, 
104 P.2d 689. 
§ 380 
Cal. Within the limits fixed by 


school code, board of education has 
discretionary control over salaries of 
teachers.—Fry v. Board of Education 
of City and County of San Francisco, 
112 P.2d 229, 17 Cal.2d 753, prior opin- 
ion 107 P.2d 468. 

The legislative limitation requiring 
boards of education to apply princi- 
ple of uniformity of treatment concern- 
ing salaries for those performing like 
services with like experience does not 
prevent boards from making reason- 
able classifications.—Fry v. Board of 
Education of City and County of San 
Francisco, 112 P.2d 229, 17 Cal.2d 753, 
prior opinion 107 P.2d 468. 

In fixing salaries of school teachers, 
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§ 380 
board of education of .city could rea-_ 
sonably classify teachers with teaching 
experience in city and ‘those with 
teaching experience outside city.—Fry 
v. Board of Education of City and 
County of San Francisco, 112 P.2d 
229, 17 Cal.2d 753, prior opinion 107 
P.2d 468. J 
Resolution of board of education 
that, in setting salary ratings for in- _ 
coming teachers, no credit for outside 
experience should be granted, was 
within power of board.—Fry v. Board — 
of Education of City and County of | 
San’ Francisco, 112) P.2d 229/17 Called 
753, prior opinion 107 P.2d 468. Hees 
Where newly appointed school teach- 
ers were granted leaves of absence — 
to end of school year and while they bis 
were on such leaves hoard of educa- 
tion adopted resolution that in set- 
ting salary ratings for incoming teach- _ 
ers no outside experience would be ~ 
credited, duly appointed teachers were 
not “incoming teachers’ within reso- 
lution and vvere entitled to advanced 
rating based on outside experience, 
since, when resolution was passed, they 
were in employ of board of education. — 
—Fry_v. Board of Education of City 
and County of San Francisco, 112 P. 
2d 229, 17 Cal.2d 753, prior opinion 107 
P.2d 468 Ps: 
Resolution of board of education 
that, in setting salary ratings for in- 
coming teachers, no outside experience 
would be credited, would not be con- — 
strued as applying to teachers who | 
had been employed but were on leaves 
of absence——Fry v. Board of Educa- — 
tion of City and County of San Fran- 
cisco, 112 P.2d 229, 17 Cal.2d 753, prior 
opinion 107 P.2d 468. i 
Where, after appointment of six . 
teachers two of whom were granted — 
leaves of absence to end of school | 
year, June 22, 1932, board of educa- 
tion adopted resolution that, in set- 
ting salary ratings for incoming teach- 
ers, no outside experience would be | 
eredited, and in May, 1932, all six | 
were dismissed but were re-employed 
in August, 1933, action of board of 
education in refusing to consider out- 
side experience of the two teachers 
and in denying them advanced ratings 
and in restoring the cther four to their © 
original advanced ratings, based upon — 
their gutside experience was arbitrary, — 
unreasonable, violated rules of uni- — 
formity and was not justified by the 
resolution.—_Fry v. Board of Education 
of City and County of San Francisco, — 
112 P.2d 229, 17 Cal.2d 753, prior opin- 
ion 107 P.2d 468. 


Where resolution of the board of 
education, providing that in setting 
salary ratings for incoming teachers 
no outside experience would be cred- 
ited, was inapplicable to school teach- 
ers appointed before adoption of reso- 


5 


lution, but assistant director of per- | 
sonnel erroneously informed teachers 
that resolution applied to them, fact — 


a 


that teachers thereupon accepted em-_ 
ployment without credit for outside ex- 
perience did not defeat right to ad- © 
vanced rating based on outside ex- 
perience.—Fry v. Board of Education 
of City and County of San Francisco, — 
112 P.2d 229, 17 Cal.2d 758, prior opin- — 

ion 107 P.2d 468. re 

Cal.App. Within the limits fixed by 
the School Code, board of education — 
has discretionary contro] over the sal- 
aries of teachers—Fry v. Board of 
Bducation of City and County of San 
Francisco, 107 P.2d 468. 

Legislative limitation requiring 
boards of education to apply principle 
of uniformity of treatment concerning 
salaries for those performing like serv- 
ices with like experience does not pre- 
vent board from making reasonable 
classification.—_Fry_ v. Board of Hduca- 
tion of City and County of San Fran- 
cisco, 107 P.2d 468. 

In fixing salaries of school teachers, 
board of education of city could rea- 
sonably classify between teachers with 
teaching experience in the city and 
those with teaching experience outside 
the city.—Fry v. Board of Education 
of City and County of San Francisco, 
107 P.2d 468. ” 

Resolution of board of education that, 


§ 380 
ia setting salary ratings for incoming 
teachers, no credit for outside experi- 
ence should be granted, was within 
power of board.—Fry v. Board of Edu- 
-eation of City and County of: San 
Francisco, 107 P.2d 468. 
Where newly appointed school teach- 
ers were granted leaves of absence to 
end of school year, and while they 
were on their leaves of absence .the 
board of education adopted resolution 
that in setting salary ratings for ‘in- 
coming teachers” no outside experience 
would be credited, the newly appointed 
_ teachers were not “incoming teachers’ 
within the resolution and were entitled 
to advanced rating based on outside 
experience, since at the time the reso- 
lution was passed they were in the em- 
ploy of the board of education.—Fry 
. Board of Education of City and 
ounty of San Francisco, 107 P.2d 468. 
_ Resolution of board of education that, 
in setting salary ratings for incoming 
teachers, no outside experience would 
‘be credited, could not be construed as 
' applying to teachers who had_ been 
_ employed but were on leaves of ab- 
sence.—Fry vy. Board of Education of 
ity and County of San Francisco, 107 
.2d 468. 
- Where, after appointment of six 
eachers, two of whom were granted 
leaves of absence to end of school year, 
June, 1932, board of education adopted 
resolution that in setting salary rat- 
ings for incoming teachers no outside 
experience would be credited, and in 
_ May, 1932, all six were dismissed but 
were reemployed in August, 1933, ac- 
tion of board of education in refusing 
to consider outside experience of the 
two teachers and denying them advance 
ratings but in restoring the other four 
to their original advance ratings based 
upon their outside experience was ar- 
bitrary, unreasonable, violated rules of 
uniformity, and was not justified by 
the resolution._Fry v. Board of Hdu- 
cation of City and County of San 
Francisco, 107 P.2d 468. 
Where resolution of board of educa- 
on provided that in- setting salary 
atings for macortaing teachers no out- 
de experience would be credited was 
applicable to school, teachers appoint- 
ed before adoption of resolution, but 
assistant director of personnel errone- 
ously informed teachers that resolution 
applied to them, the fact that teachers 


not defeat right to advance rating based 
on outside experience.—Fry v. Board 
‘of Education of City and County of 
San Francisco, 107 P.2d 468. 

_ Cal.App. The law does not require 
that all certificated employees of a 
school district should be paid the same 
salary. School Code, §§ 5.731, 5.751.— 
. Kaesur v. Board of Trustees of South 
_ Whittier Elementary School Dist., 109 
ae Peza. 731. 


discriminatory or 
School Code, §§ 5.731, 5.751.—Kacsur 
v. Board of Trustees of South Whittier 
Hlementary School Dist., 109 P.2d 731. 
The Schoo] Code, which empowers 
school boards to “fix” the compensation 
of permanent teachers, confers upon 
such boards discretionary power to 
regulate such compensation and in ex- 
ercise of such power to decrease as 
well as increase such salaries, provided 
that when reductions in salary are 
made such decreases are not unjust, 
but made in good faith and without 
any purpose to discriminate. School 
Code, §§ 5.731, 5.751.—Kacsur v. Board 
of Trustees of South Whittier Ele- 
mentary School Dist., 109 P.2d 731, 
The legislative enactments which give 
to teachers under certain Conditious a 
tenure permanency carry with them no 
assurance against change in salary. 
School Code, §§ 5.731, 5.751.—Kacsur 
vy. Board of Trustees of South Whittier 
Elementary School Dist., 109 P.2d 731. 
Teachers, who had attained status of 
permanency prior to effective date of 
statute by which it was made optiona 
with boards in schoo) district of certain 
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classification to classify certificated em- 
ployees as “permanent’’, had right to 
continue as permanent teachers, but 
school board had right, if it acted in 
good faith as well as reasonably and 
without discrimination, to reclassify du- 
ties to be performed by teachers and to 
fix their compensation under new con- 
tract. School Code, §§ 5.731, 5.751.— 
Kacsur v. Board of Trustees of South 
Whittier Elementary School Dist., 109 
P20 731. 

That two out of twenty-five teachers 
employed by elementary school district 
were the only permanent. teachers, 
standing by itself, did not establish 
such fact as the motive behind school 
board’s action in fixing such teachers’ 
salaries at a lower figure than they had 
received, and in reclassifying their du- 
ties. School Code, §§ 5.731, 5.751.— 
Kacsur vy. Board of Trustees of South 
Whittier Elementary School Dist., 109 
P.2d 73}. 

Evidence was not insufficient to show 
that action of school board in fixing 
permanent teachers’ salaries at a lower 
figure than they had received and in 
reclassifying their duties was taken in 
“sood faith’ because no charges were 
made against teachers and it was not 
alleged that they were incompetent, 
since board was-vested with discretion 
in fixing their salaries and in reclas- 
sifying their duties and it was not 
necessary to prefer charges against 
teachers as a prerequisite to exercise of 
such discretion. School Code, §§ 5.731, 
5.751.—Kacsur v. Board of Trustees of 
South Whittier Elementary School Dist., 
109 "P20, 731. 


Other.than restriction as to minimum 
salary to be paid teachers, school board 
is free to contract with teacher as to 
salary to be paid, and hence, when 
permanent teachers’ contracts as to sal- 
aries for year expired, board was au- 
thorized in exercise of its discretion to 
offer either a higher or lower salary 
in the contracts for the ensuing year. 
School Code, §§ 5.731, 5.751.—Kacsur v. 
Board of Trustees of South Whittier 
Elementary School Dist., 109 P.2d 731. 

Except for a clear abuse of discretion 
exercised by schoo] board, amount of 
salary allowed by the board to per- 
manent teachers may not be interfered 
with by the courts. School Code, §§ 
5.731, 5.751.—Kacsur v. Board of Trus- 
tees of South Whittier Elementary 
School Dist., 109 P.2d 731. 

Hvidence was not insufficient to show 
“good faith” on part of school board in 
fixing permanent teachers’ salaries at a 
lower figure than they had received and 
in reclassifying their duties because 
board was opposed to the tenure law, 
since such alleged opposition to teach- 
ers’ tenure did not impair exercise of 
reasonable discretion in fixing salaries, 
if under all circumstances such action 
was not motivated by injustice or dis- 
crimination. School Code, §§ 5.731 
5.751,—Kacsur vy. Board of Trustees of 
South Whittier Elementary School Dist., 
109) P.2di 731. 

Evidence was not insufficient to show 
“good faith’ on part of school board 
in fixing permanent teachers’ salaries at 
a lower figure than they had received 
for preceding year and in reclassifying 
their duties because teachers had been 
requested to resign when board had 
been advised that teachers were per- 
manent and could not be dismissed on 
account of marriage, where personnel 
of board at time of request for resigna- 
tions was entirely changed when salary 
decrease was made and there was no 
showing that attitude of board mem- 
bers who had requested resignations 
had anything to do with influencing 
changed personnel of the board six 
years later. School Code, §§ 5.731 
5.751,.—Kacsur v. Board of Trustees 0 
South Whittier Elementary School Dist., 
109) P2dk73i, 

The alleged facts that salary of a 
probationary teacher was maintained at 
Previous level while salaries of per- 
manent teachers were reduced, that 
rates for other teachers were increased, 
that substitutes were paid practically 
the same salaries as those paid to per- 
mnanent teachers, that new teachers were 
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employed at higher alaries than the_ 


permanent teachers, that salaries of — 


re-employed teachers were increased, 
and that permanent teachers were 
transferred to other grades, were not 
determinative of good or .bad faith of 
board in reducing permanent teachers’ 
salaries and reclassifying their duties 
in view of broad discretionary power 
vested in board to fix teachers’ salaries. 
School Code, §§ 5.731, 5.751.—Kacsur v. 
Board of Trustees of South Whittier 
Hlementary School Dist., 109 P.2d 731. 

In view of broad discretionary pow- 
er vested in school board to fix teach- 
ers’ salaries, there must be clear and 
convincing evidence of abuse of such 
discretion before a court will vitiate 
the action of the board. School Code, 
§§ 5.731, 5.751.—Kacsur v. Board of 
Trustees of South Whittier Hlementary 
School Dist., 109 P.2d 731. 

The action of board of trustees of 
elementary school district in fixing 
permanent teachers’ salaries at a_ low- 


‘er figure than they had received for 


preceding year and in reclassifying 
their duties was not an abuse of dis- 
cretion, in view of evidence disclosing 
that school ‘superintendent advised 
board that such teachers were not 
carrying out superintendent’s philoso- 
phy of teaching and that in his opin- 
ion a reclassification would be to their 
benefit. School Code, §§ 5.731, 5.751. 
—Kacsur v. Board of Trustees of 
South Whittier Elementary School 
Dist,, 109° P: 2d) 731. 

A permanent teacher whose duties 
were transferred to “home teaching”, 
which required teacher to go into 
homes of pupils throughout the district 
for purpose. of teaching them, was en- 
titled to recover from school board 
traveling expenses necessarily incurred 
in such travels throughout the district. 
School Code, 5.532.—Kacsur .v. 
Board of Trustees of South Whittier 
Elementary School Dist., 109 P.2d 731. 


Ind. The tenure act does not pre- 
clude employing agency from reducing 
teacher’s compensation below what it 
was before breach occurred, so long ag 
salary to be paid equals or exceeds the 
minimum fixed by law and _ teacher’s 
classification for that purpose is not 
arbitrary or unreasonable. Acts 1927, 
e. 97; Burns’ Ann.St.. § 28-4812.— 
Haas v. Holder, 32 N.@.2d 590. 


Ind. Determination of basis for 
classification of school teachers for pur- 
pose of fixing salaries is left to school 
board’s discretion by statute, and any 
method of classification, which is rea- 
sonable, natural, and based on substan- 
tial difference germane to subject or 
something reasonably related to work 
St os" igs permissible. Burns’ Ann. 
St. 28-4307.—Board of School Trus- 
tees, School City of Peru y. Moore, 
33 N.H.2d 114, 

A provision in teachers’ salary sched- 
ule, adopted by school city board of 
trustees, that final decision as to teach- 
er placement in class including teach- 
ers deficient in one or more of enu- 
merated respects shall rest with the 
board, does not invalidate such classifi- 
cation, as school authorities’ deter- 
mination of class in which teacher is 
placed igs always final and conclusive. 
Burns’ Ann.St, 28-4307.—Board of 
School Trustees, School City of Peru 
v. Moore, 33 N.E.2d 114. 

School authorities, adopting sched- 
ules regulating teachers’ salaries on 
basis of grades in which employed, 
have arbitrary power, vested in them 
by. Legislature, to assign teacher to 
primary, intermediate, or high gchool 
service, and courts may not inter- 
fere with, and substitute their discre- 


tion. for, school board’s discretion in 
such matter, Burns’ Ann.St. § 28-4307. 
—Board of School Trustees, School 


City of Peru Y. Moore, 33 N.E.2d 114, 

i In determining validity of clause, 
any other justifiable cause’, in class 
of teachers deficient in one or more 
of stated particulars, as defined by 
teachers’ salary schedule adopted by 
school city board of trustees, causes 
which may be gathered into such omni- 
bus Prova need not be enumerated, 
but it ig sufficient to construe it as 


mum requirement, without assignin 
reasons for its action, which will no 
be reviewed or questioned in courts. 
Burns’ Ann.St. § 28-4307.—Board of 
School Trustees, School City of Peru 
v. Moore, 33 N.E.2d 114. 
‘The vesting of discretion in school 
. officers by Legislature to maintain 
school system for good of community 
requires that they consider teachers’ 
efficiency, control over teaching tech- 
nique, classroom discipline, initiative, 
effort, professional attitude, co-opera- 
tion in carrying out superiors’ recom- 
mendation, additional training required 
from time to time, qualifications for 
service, and other matters naturally in- 
dicating teachers’ value and usefulness 
to school system, in classifying teach- 


ers and fixing their compensation. 
Burns’ Ann.St. § 28-4307.—Board of 
School Trustees, School City of Peru 


v. Moore, 33 N.E.2d 114. 

Whether method of classifying teach- 
ers for purpose of fixing their salaries 
on basis of grades in which they serve 
or method based on their degree of 
technical training, with classification 
whereby teacher may continue in same 
grade of work to which accustomed, 
but at lower salary, if it is believed 
that he has not put forth sufficient 
effort, will procure best results, is 
within school authorities’ + discretion 
and not for court to decide. Burns’ 
Ann.St. § 28-4307.—Board of School 
Trustees, School City of Peru v. Moore, 
33 N.E.2d 114. : 
“The fixing of teacher’s salary on 
- basis of his inclusion in class of teach- 
ers deficient. in one or more of enu- 
merated particulars under clause re- 
ferring to ‘‘any other justifiable cause’ 
in salary schedule adopted by school 
city board of trustees does not deprive 
him of any right protected by statute, 
as it must be assumed that action 
under such clause will be limited to 
things of like kind and _ class with 
those designated in preceding specific 
provisions. Burns’ Ann.St. § 28-4307.— 
Board of School Trustees, School City 
of Peru v. Moore, 33 N.E.2d 114. 


N.J.Sup. A resolution of board of 
education of city of Trenton which, 
for purposes of saving money for tax- 
payers, sought to compel tenure teach- 
ers in Trenton school system to ac- 
cept increments for school years 1938- 
1939 and 1989-1940 in lieu of com- 
plete restoration of contractual sala- 
ries for school years 1937-1938 and 
1938-1939 was unauthorized. N.J.S.A. 
18:2-4, 18:138-5, 18:13-17.—Board of 
Education of City of Trenton vy. State 
Board of Education, 17 A.2d 817, 125 
N.J.L. 611. 


Teachers in the public school system 
Jose no salary rights because others in 
the system agree to a reduction in 
their salary. N.J.S.A. 18 :18-5, 18:13- 
17.—Board of Education of City of 
Trenton vy. State Board of Education, 
17. A.2d 817, 125 N.J.L. 611. 

School teachers may waive their 
right to a portion of their salary.— 
Board of Education of City of Tren- 
ton v. State Board of Education, 17 A. 
2d 817, 125 N.J.L. 611. 

The acceptance by teachers who had 

acquired tenure in Trenton school sys- 
tem of less salary than that fixed by 
Jaw for their positions did not cre- 
ate a “waiver”, “estoppel” or an “ac- 
cord and_ satisfaction” precluding 
teachers from recovering salary to 
which entitled, where teachers accept- 
ed lesser amount as result of attempt- 
ed coercion under a_ resolution of 
board of education of city of Trenton 
respecting salaries. N.J.S.A. 18:13-5, 


tion, 17 A.2d 817, 125 N.J.L. 611. 

A teacher in public school system 
having acquired tenure may not suffer 
a reduction in salary except by waiv- 
er or as the legislature may _ provide. 
N.J.S.A. 18:18-5, 18:13-17.—Board of 
Education of City of Trenton vy. State 
Board of Hducation, 17 A.2d 817, 125 
N.J.L. 611 

Tenure teachers in Trenton school 
system were not subject to a reduction 
in salaries under statute providing that 
salary of a school teacher can only 
be reduced after proved charge of in- 
efficiency, incapacity, conduct unbe- 
ek a teacher or other just cause. 
N.J.8S.A, 18:138-17.—Board of Education 
of City of Trenton y. State Board of 
yduea jon, 17 A.2d 817, 125 N.J.L. 


N.J.Sup. Where all teachers who 
were granted increases of salary by 
resolution of township board of edu- 
cation were females and no increases 
were granted to male teachers, and 
not all of the single teachers were 
given increases, resolution was not vio- 
lative of statute providing that no 
“discrimination based on sex” shall 
be made in the formulation of a scale 
of wages for teachers. N.J.S.A. 18:13- 
10.—Liva v. Board of Education of 
ponahurst Tp., 18 A.2d 704, 126 N.J. 


Under statute empowering board of 
education to make rules governing em- 
ployment of teachers, local board was 
authorized to provide for _ teachers’ 
committee empowered to recommend 
increase or decrease of compensation 
of teachers and to adopt report of 
the teachers’ committee recommending 
certain salaries for named _ teachers, 
and in doing so board did not violate 
statute providing that no discrimina- 
tion based on sex shall be made in 
formulation of a scale of wages for 
teachers. N.J.S.A. 18:13-5, 18:13-10.— 
Liva v. Board of Education of Lynd- 
hurst Tp., 18 A.2d 704, 126 N.J.L. 221. 

Where local board did not grant 
increases in salary based on 1928 
schedule after 1930, and thereafter 
provided for a_ teachers’ committee 
to recommend increase or decrease of 
compensation of teachers, submission 
of any changes in salary by teachers’ 
committee effected a repeal of the 1928 
schedule which wag no longer in ef- 
fect. N.J.S.A. 18:13-5.—Liva v. Board 
of Education of Lyndhurst Tp., 18 A. 
2d 704, 126 N.J.L. 221. 

In absence of statute, the fixing of 
a salary of a teacher is entirely in 
the discretion of local board.—Liva v. 
Board of Education of Lyndhurst Tp., 
18 A.2d 704, 126 N.J.L. 221. 

There is no prohibition against dis- 
crimination in the fixing of salaries 
as between married and unmarried 
teachers.—Liva v. Board of Education 
of Lyndhurst Tp., 18 A.2d 704, 126 
N.J.L. 221, 

Pa. Where school board abolished 
office of dean of girls and notified 
plaintiff who held that office of ter- 
mination of her contract of employ- 
ment but tendered her a new contract 
at lower salary, which she rejected, 
action of board did not result in re- 
ducing plaintiff’s salary, since salary 
could be reduced only in compliance 
with statute. 24 P.S. §§ 1121, 1126, 
1128a, 1161, 1201, 1202.—Streibert v. 
Board of Directors of School Dist. of 
City of York, York County, 14 A.2d 
303, 339 Pa. 119. 


§ 381 

Pa.Super. The act of 1939 author- 
izing school boards of first class dis- 
tricts to reduce salaries from one per 
cent. to five per cent. of compensations 
fixed by law for employees receiving 
$2,500 or more per annum did not im- 
pair the “obligation of contract” of 
teacher who had received a written 
contract pursuant to the teachers’ ten- 
ure act, wherein her annual salary was 
fixed at $2,800, and whose annual sgal- 
ary was reduced by five per cent. by 
board of education of school district. 
24 P.S. §§ 571, 1121, 1126, 1128a, 1161, 
1165, 1201, 1202; P.S.Const. art. 1, § 
17; U.S.C.A.Const art. 1, § 10, cl, 1.— 


duca- 


19 A.2d 598, 144 Pa.Super. 321. 
The act of 1939 authorizing school 
boards of first class districts to re- 
duce salaries from one per cent. to 
five per cent. of compensations fixed by 
law for employees receiving $2,500 or 
more per annum, does not deprive a — 
teacher whose salary has been re- ~ 
duced of property without ‘due proc- — 
ess of law’ in violation of the state 


thin 


and federal constitutions. 24 P.S. § — 
671; P.S.Const. art. 1, ; US. CAaara 
Const. Amend. 14.—Walsh vy, School =~ 


Dist. of Philadelphia, 19 A.2d 598, 144 Cian 
Pa.Super, 321. aa oem suet 

That the Act of 1939 authorizing ~ — 
school boards of first class districts 
to reduce salaries from one per cent. 
to five per cent. of compensation fixed 


19 A.2d 598, 144 Pa.Super. 321. i 
The Act of 1939 authorizing school 
boards of first class districts to re- 
duce salaries from one per cent. to five 
per cent. of compensations fixed by law — 
for employees receiving $2,500 or more — 
per annum jis not arbitrary, discrimina- 
tory, and unreasonable, because teach- 
ers of long service suffer reductions 
while juniors in years of service, re- 
ceiving less salary, suffer no reductio) 
24 P.S. § 571.—Walsh v. School Dist. 
of Philadelphia, 19 A.2d 598, 144 Pa. 
Super. 321. i nee 
The Act of 1939 authorizing school — 
boards of first class districts to reduce — 
salaries from one per cent. to five per 
cent. of compensation fixed by law for 
employees receiving $2,500 or more 
per annum, is not arbitrary, discrim- 
inatory, and unreasonable because it — 
permits a junior high school teacher 
previously entitled to $2,550 per year 
to have salary reduced to $2,422.50, 
while a fellow teacher of one year’s 
less service continues to be entitled to 
$2,425, since a classification is not nec- — 
essarily invalid because borderline cas- RY 
es may present situations which, Bb aaa 
they stood alone, might constitute ar- 
Funes against adopted classification. 
4 P.S. § 571 et seq.—Walsh v. School ; 
Dist: of Philadelphia, 19 A.2d 598, 144 
Pa.Super. 321. 4 
Pa.Super. The Act of 1937 provid- © 
ing that an appeal and a review may ~ 
be had before the superintendent of 
public instruction and in the court of 
common pleas in case of “demotion in 
salary” of a teacher did not au- 
thorize an appeal to superintendent of 
public instruction by teacher whose — 
salary was reduced under Act of 1939 — 
authorizing school boards of first class — 
districts to reduce salaries from one _ 
per cent. to five per cent. of compen- 
sations fixed by law for employees — 
receiving $2,500 or more per annum, 
since reduction.of salary was not a ae 
“demotion in salary.” 24 P.S. §§ 571 
et seq., 1126, 1161.—In re Walsh, 19 
A.2d 608, 144 Pa.Super. 342. ; 


8 386 y 
Cal.App. The salaries due teachers, | 
who have attained status of permanent 
employees under tenure law, are ob-  — 
ligations of school board which cannot = 
be defeated by fact that board does 
not have money available for payment 
of salaries. School Code, §§ 5.500, 
5.501.—La Rue vy. Board of Trustees 
of Baldwin Park School Dist. in Los 
Angeles County, 104 P.2d 689 


§ 388 

La.App. Evidence showed that the 
reasons assigned for discharge of pro- 
bationary teacher were fictitious and 
that discharge was attempted because 
of grudge which member of school 
board had against teacher’s husband, 
and hence school board was liable for 
salary to such teacher. Act No. 58 of 
1936.—Kennington v. Red River Parish 
School Board, 200 So. 514. 

Mo.App. Where teacher obtained a 
joint and several judgment for salary 
against five common school districts, 
each district was liable for the entire 


‘ 


- Ariz. 


quired by statute. 


§ 388 


amount and when judgment became 
final it was the duty of each district, 
acting through its directors, to take 
such steps as the Constitution author- 
izes for immediate payment of_ the 
judgment.—State ex rel. Black v. Ren- 
ner, 148 S.W.2d 809, followed in State 
a rel. Markwell v. Renner, 148 S.W.2d 

2. 

Tex.Civ.App. Burden was on school 
teacher seeking to recover on alleged 
contract of employment of showing 
that school district, through its board 
of trustees, promised to employ her 


and that she accepted such employ- 


ment._Fromen vy. Goose Creek Inde- 
pendent School Dist., 148 S.W.2d 460, 
error dismissed, judgment correct. 
Where it appeared from terms of 
“tenure-plan’’, adopted by school board, 
which provided that teachers should be 


dismissed only for certain stated caus- 


es, that it should be signed both by 
board and individual teachers affect- 
ed. thereby, and that it was only 
signed by individuals purporting to be 
officers of a voluntary teachers’ asso- 
ciation, the membership of which con- 
stituted only a little more than one- 


third of all teachers in district, evi- 


dence failed to show that plan was 
put into effect by a binding contract, 
so as to entitle a teacher who was_ not 


-re-engaged to recover thereon.—Fro- 


men y. Goose Creek Independent School 
Dist., 148 S.W.2d 460, error dismissed, 
judgment correct. 


397 
Where p.a.ntiff had contract 
to teach school during school year of 
1939-40, but was discharged by board 


of trustees of school district, and sub- 
sequently plaintiff in 


suit -against 
school district recovered damages for 
breach of contract, plaintiff could not 
thereafter present a claim covering 
same period of time to State Board 
of Education asserting that he was 
during such period physically unable 


to teach and therefore entitled to a 


§ 1046, as 


pension. Rev.Code 1928, Bs 


amended by Laws 1933, ec. 


Dean vy. State Board of Education, 104 


P.2d 157. 
The statute providing how person 


asking for a teacher’s pension must 
show to State Board of Education that 


he has become incapacitated through 
physical or mental disability to per- 
form duties of a teacher is exclusive, 
and State Board of Education’s juris- 
diction to grant a pension is dependent 
on such proof. Rey.Code 1928, § 1046, 
as amended by Laws 19338, c. 65, § 5. 


-—Dean v. State Board of Education, 


104 P.2d é 

The State Board of Education was 
without jurisdiction to grant plaintiff 
a teacher’s pension, where neither rec- 
ord nor stipulated facts showed that 


' plaintiff’s inability to teach was testi- 


fied to by three physicians, as_re- 
Rev.Code 1928, § 
1046, as amended by Laws 1933, «. 
65, § 5.—Dean vy. State Board of Ed- 
ucation, 104 P.2d 157. 

Under statute authorizing State 
Board of Education to grant pension 
to teachers not less than 60 years of 
age who have served for 30 years or 
more as teacher in public schools, 15 
years of which has been in public 
schools of state, or who have served 
as teacher in public schools of state 
for 20 years, and who have_become in- 
capacitated through physical or men- 
tal disability to perform duties of a 
teacher, board has no power to grant 
pension tor a temporary incapacity. 
Rey.Code 1928, § 1046, as amended by 
Laws 1933, c. 65, § 5.—Dean v. State 
Board of Education, 104 P.2d 157. 

Cal.App. Under act authorizing dis- 
trict school board to devise plan for 
payment of pensions to teachers, and 
to fix minimum benefits, and provid- 
ing that benefits should not be based 
upon any amount of salary in excess 
of $500 monthly, board had power to 
fix maximum benefits. School Code, § 
5.1100 et seq., as added by St.19387, p. 
153 et seq.—Bowman vy. Los Angeles 
yd Board of Education, 115 P.2d 


The statutory authority of district 
school board to devise plan for pay- 


(haa Oy 
t ’ 


ment of pensions to teachers includes 
power to prescribe all details not ex- 
pressly prohibited. School Code, § 
5.1100 et seq., as added by St.1937, p. 
153 et seq—Bowman v. Los Angeles 
City Board of Education, 115 P.2d 906. 

Under act authorizing district school 
board to devise plan for payment of 
pensions to teachers from district, and 
providing that such pensions shall be 
in addition to pensions received by 
teachers from the state, board may 
consider pension received from _ the 
state in determining maximum pension 
pavable by district. School Code § 
5.1110, as added by St.1937, p. 159.— 
Bowman vy. Los Angeles City Board of 
Education, 115 P.2d 906. ° 

A school board’s plan for payment of 
pensions to teachers and other em- 
ployees of school district, under which 
certificated teachers who also received 
pensions from the state could receive 
maximum of $600 annually, whereas 
noncertificated employees who received 
no pensions from the state could re- 
ceive maximum of $1,200 annually, was 
not invalid for discrimination against 
certificated teachers. School Code, 
5.1100 et seq., as added by St.1937, p. 
153 et seq—Bowman vy. Los Angeles 
City Board of Education, 115 P.2d 906. 

Colo, The statutory right of a school 
teacher to a pension may be waived or 
released by her. ’385 C.S.A..c. 146, § 
250.—School Dist. No. 1 in City and 
County of Denver v. Faker, 105 P.2d 
406. 

Where school teacher released dis- 
trict from any and all claims or de- 
mands which she might have or claim 
to have against district for any pen- 
sion by reason of her employment as 
a teacher by the district and by agree- 
ment of parties teacher’s mandamus 
suit against district was dismissed 
with prejudice, release barred teacher 
from claiming right to pension, since 
school district had the power to com- 
promise and settle mandamus case and 
accept release from teacher. ’35 C.S. 
A. ¢.'146, §§ 73, 250, and c. 163,.§ 83 
Const. ,art. 20, § 7.—School Dist. No. 1 
in City and County of Denver v. Faker, 
105 P.2d 406. 


N.Y.Sup. A retirement application 
served on the State Teachers’ Retire- 
ment System by brother of member of 
the system, who was an incompetent, 
prior to appointment of committee for 
the member, was not made in behalf of 
member within statute authorizing re- 
tirement on application of member or 
other person “acting in his behalf”, 
and committee: subsequently appointed 
eould upon death of member recover 
contributions accumulated by member 
as authorized in case of a member’s 


death occurring before’ retirement. 
Education: Law, §§ 1109-a, 1109-b; 
Mental Hygiene Law, et seq.— 


Hunn v. New York State Teachers’ Re- 
tirement System, 28 N.Y.S.2d 356, 176 
Misc. 643. 

The statute relating to disability re- 
tirement of a member of the school 
teachers’ retirement system and author- 
izing application for retirement to be 
made by member or a person ‘acting 
in his behalf’, is intended: to provide 
for cases of temporary retirement in 
appropriate cases and for permanent 
retirement in others, but it gives no 
authority to another person to make an 
election for a member who is an incom- 
petent, before office found, which may 
result in the disposition of the incom- 
petent’s property or property rights. 
Education Law, § 1109-a; Mental Hy- 
giene. Law, § 1 et seq.—Hunn y. New 
York State Teachers’ Retirement Sys- 
tem, 28 N.Y.S.2d 356,.176 Misc. 643. 

Where retirement application was 
served on State Teachers’ Retirement 
System by brother of member of sys- 
tem, who wags an incompetent, prior 
to appointment of a committee, and 
subsequently brother was appointed 
committee, and upon member’s death 
brought an action to avoid purported 
retirement of member, and to recover 
death benefits, under statute relating to 
recovery of accumulated contributions 
of a member who dies before retire- 
ment, fact that brother, who had as- 
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sumed to act for member in seeking 
her retirement was appointed .commit- 
tee and brought the action was immate- 
rial, and neither “waiver” nor ‘“estop- 
pel” could be invoked by the Teachers’ 
Retirement System. Mental Hygiene 
Law, seq.; Education Law, § 
1109-a.—Hunn v. New York _ State 
Teachers’ Retirement System, 28 N.Y. 
$.2d 356, 176 Misc. 643. a 

Under statute relating to disability 
retirement of a member of school teach- 
ers’ retirement system and providing 
that application for retirement may be 
made by member on his own applica- 
tion or on that of another person ‘‘act- 
ing in his behalf’, the quoted words 
meant in the interest of or to the ad- 
vantage of member, from her viewpoint, 
and not from viewpoint of some unau- 
thorized volunteer. Education Law, § 
1109-a—Hunn v. New York State 
Teachers’ Retirement System, 28 N.Y. 
S$.2d 356, 176 Misc #43. 


§ 402 

Iowa. Notwithstanding teacher. was 
eligible for retirement prior to resolu- 
tion of board of directors of school 
district, raising retirement age to 65 
years, her pension rights were not ab- 
solutely ‘‘vested’, but were subject to 
amending resolution. Code 1939, §&§ 
4345-1°47.—_Talbott we Indenendent 
School Dist. of Des Moines, 299 N.W. 
556, 230 Iowa 949. 

Where teacher’s contract referred to 
pension and retirement system and 
stated that it was agreed that contract 
was subject to all the rules and regu- 
lations adopted by board of directors, 
there was no ‘‘contract’”’ for payment of 
pensions, but right to pension was de- 
pendent on statute and right of board 
to modify it. Code 1939, §§ 4345-4347. 
—Talbott v. Independent School Dist. 
eto Moines, 299 N.W. 556, 230 Iowa 


Where schoel board on April 16, 
1935, adopted plan of raising retire- 
ment age to 65 to strengthen reserve 
fund and some method of fortifying 
financial security of system was neces- 
sary, trial court was in error in grant- 


ing teacher pension from June 5, 1935, © 


when she was not then 65 years old, 
notwithstanding that she was eligible 
for retirement prior to resolution rais- 
ing retirement age. Code 1939, §§ 
4345-4347.—Talbott v. Independent 
School Dist. of Des Moines, 299 N.W. 
556, 230 Iowa 949. 

Where school board by resolution 
of March 6, 1936, 
age from 65 to 60 and teacher on 
May 29, 1936, was 60 years old and 
met other requirements for retirement 
allowances, she was entitled to retire- 
ment allowances for period from May 
29, 1936, to December 20, 1938, al- 
though board did not know she had 
reached retirement age because of er- 
ror in school records, where board 
when it approved superintendent's ap- 
plication for teacher’s retirement on 
December 20, 1938, knew that teacher 
had in fact been eligible for retirement 
on and since May 29, 1936. Code 1939, 
§§ 4345-4347.—Talbott v. Independent 
School Dist. of Des. Moines, 299 N.W. 
556, 230 Iowa 949. 


§ 405 
Ga. The statule, providing that 
teachers and other employees of a 


board of education of a county with 
more than 200,000. population shall 
serve during good behavior and effi- 
cient service under rules established 
by the board of education, confers up- 
on the board of education power to 
make rules for the benefit of the school 
system and rules, if any, which should 
be formulated are left to the judgment 


of the board. Laws 1937, p. 880, § 3. 
—King v. Wells, 10 S.E.2d 832, 190 
Ga. 776. 

Ky. Common school teachers are 


state “employees,” and in discharging 
their duties they render services for a 
public purpose.—Cottongim v. Stewart, 
142 S.W.2d 171, 283 Ky. 615. 

Where county superintendent nom- 
inated teachers, and Board of Educa- 
tion illegally rejected nominations, re- 
jected teachers were entitled to re- 
cover 
teachers appointed by board for mon- 


reduced retirement 


individually against substitute 


ey had and received by substitute 
teachers on illegal contracts, and joint- 
ly against the board members and the 
substitute teachers.—Cottongim v. 
Stewart, 142 S.W.2d 171, 283 Ky. 615. 
Ohio App. A teacher is liable for 
misfeasance or nonfeasance, if his acts 
or neglect are the direct proximate 
cause of injury to a pupil.—Guyten v. 
Bredss; 29 N.H.2d 444, 65 Ohio App. 
A teacher of a class of defective and 
incorrigible youths in a public school 
was not liable for pupil’s injuries 
caused by milk bottle thrown by an- 
other pupil while teacher was absent 
from classroom, even though teacher 
knew of previous assaults upon injured 
pupil, did not place anyone in charge 
of room during his absence, furnished 
milk to pupils, and allowed them to re- 
tain bottles, since teacher’s actions 
were not the “proximate cause” of 
pupil’s injuries.—Guyten v. Rhodes, 29 
N.E.2d 444, 65 Ohio App. 163. 
Pa.Com.Pl. A public school teacher 
is civilly liable for any tortious con- 
duct given to any pupils of the school 
district of which he or she is a teach- 
er.—Guerrieri v. Tyson, 27 North. 405. 
Section 1410 of the School Code of 
Pennsylvania, 24 P.S. § 1382, does not 
exempt school teachers from_ civil 
liability for their torts to pupils at- 
tending the public schools in the dis- 
trict in which such teacher teaches.— 
Guerrieri v. Tyson, 27 North. 405. 
There is no common law rule that a 
child cannot sue its parent. But there 
4s substantial decisional authority that 
such a suit is not permitted. How- 
ever, a school teacher cannot take ad- 
vantage of such decisional authority 
and apply the theory of in loco paren- 
tis to his or her tortious conduct 
towards a pupil of the school district 
in which the teacher teaches.—QGuerrieri 
v. Tyson, 27 North. 405. 


§ 406 

Ariz. School districts are created by 
the state for the sole purpose of pro- 
moting education and’ all their powers 
are given them and all the property 
which they own is held by them in 
trust for the same purpose, and any 
eontract of any nature which they may 
enter into which shows on its face 
that it is not meant for educational ad- 
vancement of youth of district but for 
some other purpose, no matter how 
worthy in its nature, is ‘ultra vires” 
and void.—Prescott Community Hos- 
pital Commission v. Prescott School 
Dist. No. 1 of Yavapai County, 115 P.2d 


160. 
§ 407 
Ky. A deed describing land in grant- 
ing clause as ‘‘on which the new school- 
house or site now stands in said dis- 
trict, but for no other purpose what- 
ever, and not to be conveyed by sec- 
ond party to use, or uses of no in- 
dividuals,” reciting in habendum clause 
“with or on conditions specified above,” 
end reciting consideration of $10 in- 
cluding future school taxes, stated a 
limitation or condition and resulted in 
reverter upon conveyance of the lot to 
individual.—Devine v. Isham, 145 S.W. 
2d 529, 284 Ky. 587. 
§ 408 A 
Ky. Where statute in effect at time 
school district acquired land as site for 
a schoolhouse required that title should 
be made in fee simple to the trustees, 
and owner of tract conveyed who was 
also a school trustee had inserted in 
deed a provision that land should re- 
vert to donors, their heirs and assigns 
as soon as the public school site of the 
district was changed, on abandonment 
of the tract for use for school purposes, 
successor in interest of the owner was 
not entitled to recover the land, since 
the reversion provision, being contrary 
to the statute, was void.—Keeton v. 
Wayne County Board of Education, 152 
S.W.2d 595, 287 Ky. 174. 
§ 409 
Mass. When the school committee of 
city of Quincy has determined that re- 
quested use of public school property 
is for interest of community, any dis- 
cretion to disallow such use is at an 
end. G.L.(Ter.Ed.) c. 43, §§ 33, 46-55; 
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LS AND SCHOOL DISTRICTS 


-e. 71, § 68, as amended by St.1934, c. 
97, and § 71, as amended, by St.1935, 
e. 193—Warburton vy. City of Quincy, 
34 N.E.2d 661, ae Mee: fil bas 

if 


4 
Ariz, Any disposition of school prop- 
erty must be for the benefit of the 
school district and_not a gift to other 
parties.—Prescott Community Hospital 
Commission y. Prescott School Dist. No. 
1 of Yavapai County, 115 P.2d 160. 


§ 413 

Ariz. In construing lease of school 
district property, Supreme Court must 
look through the form to the substance 
of the instrument.—Prescott Communi- 
ty Hospital Commission v. Prescott 
School Dist. No. 1 of Yavapai County, 
115 P.2d 160. 


The statute authorizing board of 
trustees of school district to rent, fur- 
nish, repair and insure school property 
of district, did not authorize lease of 
school property, which in effect gave 
away the property of the district. Code 
1939, § 54-416.—Prescott Community 
Hospital Commission v. Prescott School 
Dist. No. 1 of Yavapai County, 115 P.2d 


160. 
§ 426 

Wash. Where county superintendent 
of schools employed clerk at agreed 
wage and pursuant to agreement clerk 
on being paid gave part of salary to 
ehief clerk, who placed money in en- 
velope in safe and money subsequently 
came into hands of superintendent’s 
wife, indictment, alleging in one count 
that superintendent was charged with 
being beneficially interested in contract 
with clerk and in the other with accept- 
ing compensation, gratuity, or reward 
from another person beneficially inter- 
ested in the contract in violation of 
statute, was sufficient without alleging 
that the superintendent had authority 
to enter into employment contract. 
Rem.Rey.Stat. § 2334, subd. 2; § 4200— 
5a.—State v. Hurd, 106 P.2d 323. 

Where county superintendent of 
schools employed clerk at agreed wage 
and pursuant to agreement clerk on 
being paid gave part of salary to chief 
clerk, who placed money in envelope 
in safe and money subsequently came 
into the hands of superintendent’s wife, 
superintendent, in the absence of evi- 
dence that money in hands of wife was 
not community property, could not es- 
cape conviction for misdemeanor on 
ground that he was not beneficially in- 
terested in the contract and did not 
accept directly or indirectly any com- 
pensation, gratuity, or reward from 
person beneficially interested therein 
within purview of statute. Rem.Rev. 
Stat. § 2334, subd. 2; § 6892.—State v. 
Hurd, 106 P.2d 323. 


Where county superintendent of 
schools employed clerk at agreed wage 
and pursuant to agreement clerk on 
being paid gave part of salary to chief 
clerk, who placed money in envelope 
in safe and money subsequently came 
into hands of superintendent’s wife, 
and superintendent was charged with 
being beneficially interested in the con- 
tract made through his office and with 
having accepted compensation, gratuity, 
or reward trom person beneficially in- 
terested in contract, superintendent had 
burden to prove by evidence sufficient 
to raise reasonable doubt that property 
owned by the wife was separate prop- 
erty by agreement made in good faith, 


Rem.Reyv.Stat. § 2334, subd. 2; § 6892. 
—State v. Hurd, 106 P.2d 323. 
Where county superintendent of 


schools employed clerk at agreed wage 
and pursuant to agreement clerk on 
being paid gave part of salary to chief 
clerk, who placed money in envelope in 
safe and money subsequently came into 
hands of superintendent’s wife, evidence 
warranted finding that money received 
by wife was ‘community property” of 
herself and husband and that husband 
was beneficially interested in contract 
with clerk and accepted compensation, 
gratuity, or reward from person bene- 
ficially interested therein contrary to 
statute making such acts a gross mts- 
demeanor. Rem.Rev.Stat. § 2334, subd. 
2; § 6892.—State v. Hurd, 106 P.2d 
3 
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§ 494 


§ 461 
* Ga. Where deed to school board con- 
veyed land for school purposes with 
provision that it should be held as 
long as land was used for educational 
purposes, and that after that land 
should return to grantor, his heirs and 
assigns, mere facts that board subse- 


quently built a larger school on nearby 


land and that during school term in a 
country district board permitted one or 
more teachers to live in original school- 
house on land in question did not show — 
an abandonment of property for 
“school purposes” or ‘educational pur- 
poses’ so as to cause a_reverter.— 
Board of Education of Appling County 
v. Hunter, 10 S.H.2d 749, 190 Ga. 767. 


§ 4 

Ariz. A school district’s lease of 
schoolhouse to community hospital was 
“ultra vires” and void, where lease in 
substance secured a gift of the school-_ 
house to the hospital.—Prescott Com- 
munity Hospital Commission v. Pres- 
cott School Dist. No. 1 of Yavapai 
County, 115 P.2d 160. 

Mass. Under statute respecting right 
of a school committee to conduct edu- 
cational and recreational activities upon 
school property, the reference to school 
property “under its (the School com- 
mittee’s) control’ refers to the ‘control 
of all school buildings and grounds 
connected therewith” contained in stat- | 


ute providing that school committees — 
shall have control of all school build- © 


ings and grounds connected therewith, 


; 


a 


t 
ot 
n 
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and legislature, by use of “such regula- — 


tions” in former statute, had reference 
to “such terms and conditions” appear- 
ing in earlier statutes and did not in- 
tend any change in meaning. Gen.Laws _ 
(Ter.Hd.) ec. 43, 33 3). Ca UL Sn ie 
Warburton v. City of Quincy, 34 N.H.2d 
661, 309 Mass. 111. } 
The statute providing that, for pur- 
pose of promoting usefulness of public 
school property, 
of any town may conduct such educa- 
tional and recreational activities in or 
upon school property under its control, 
and subject to such regulations as it — 
may establish, requires the committee, 


without interference with use of prem- — 


ises for school purposes, to turn. over 
buildings erected under peremptory 
statutory requirements as public school 
buildings to individuals and associa- 
tions, and Legislature did not intend 
to provide that a regulation requiring 
a reasonable charge for use of school | 
property could not be made by com- 
mittee. 
—Warburton v. City of Quincy, 34 N. 
H.2d 661, 309 Mass. 111. 

Mass. The right of sole control and 
the duty of management, including 
maintenance, of the Haverhill High 
School stadium, having been conferred 
upon the school committee of City of 
Haverhill by Legislature, members of ~ 


the school committee 


> ee 


pu! 


Sr 


Gen.Laws (Ter.Ed.) ec. 71, § 71. © 


the committee act as “public officers,” 


in the exercise and performance of such 
duty. Sp.St.1918, ec. 56; St.1939, ¢c. 168. 
—Reitano v. City of Haverhill, 34 N.B. 
2d 665, 309 Mass. 118. 

§ 494 

Mass. The right of sole control and 
the duty of management, including 
maintenance, of the Haverhill High 
School stadium, having been conferred 
upon the school committee of City of 
Haverhill by Legislature, members of 
the committee act as ‘public officers,” 
in the exercise and performance of such 
duty. Sp.St.1918, c. 56; St.1939, ce. 168. 
—Reitano v. City of Haverhill, 34 N.E. 
2d 665, 309 Mass. 118. 

N.Y.Sup. Under provisions of Educa- 
tion Law requiring Board of Education 
to fix compensation of custodians and 
custodian-engineers, and to file copy 
of schedule and schedule conditions 
with State Commissioner of Education, 
and providing that salaries shall not be 
less than fixed by schedule on file with 
Commissioner on March 5, 1931, board 
did not have power to reduce custodial 
salary below that fixed in schedules 
filed with Commissioner in sgschocls 
which were heated by oil fuel, notwith- 
standing that no schools were equipped 
with oil burners, when schedules were 
adopted. Laws 1927, ¢. 572, amending 
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— § 504, 
‘Education Law, §§ 491-a, 491-b; Edu, 


~~! eation, Law, 889.—Putnam v. Mar- 
‘ shall, 23 N.Y.S.2d oat 175 Mise. 76. 


-Pa.Super. The need for purchase of 
such a supply or appliance as a motor 
truck for use in connection with oper- 
ation of schools in school district is 
question to be answered by the school 
board in exercise of cautious discretion. 

24 P.S. § 821—Commonwealth v. Zang, 

16 A.2d 745, 142 Rear 673. 


_ Pa.Super. Where school district 
board of directors took no action on 
question of purchasing paint and paint- 
ing supplies for customary summer 
painting of portions of school build- 
~ ings at board’s last regular meeting in 
June before school term began in Sep- 
tember, there were two special board 
meetings with quorums present in July, 
and no attempt was made to call spe- 
al meeting to consider such question, 
By possibility of getting quorums for 
regular meetings during July and Au- 
gust and necessity of repainting certain 
sectious of buildings gave rise to no 
imperative emergency requiring im- 
mediate purchase of paint and supplies 
foramount exceeding $300 without com- 
petitive bidding or duly recorded af- 
firmative vote of majority of board 
qecembers. 24 PS. § 1 et seq—Com- 
monwealth v. Zang, 16 A.2d 741, 142 
a.Super. 566. : 
_ Yhe provisions of School Code that 
- Work on school buildings at cost ex- 
ceeding $300 shall be done under con- 
tract by school district with lowest re- 
sponsible bidder, that specified class 
of school supplies costing $300 or more 
- shall be purchased only after public 
notice by advertisement, and that duly 
recorded affirmative vote of majority of 
‘school board members shall be required 
_ to enter into contracts for purchase of 
supplies, where amount involved ex- 
ceeds $100, are “mandatory’’, not ‘‘dis- 
cretionary”. 24 P.S. §§ 334, 763, 828, 
830.—Commonwealth v. Zang, 16 A.2d 
741, 142 Pa.Super. 566. 
The purpose of and) public policy be- 
hind School Code provisions that work 
on school buildings at cost exceeding 
$300 shall be done under contract by 
school district with lowest responsible 
cs bidder and that certain class of school 
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and insure that material or supplies 
costing over $300 will be obtained at 
best possible price. 24 P:S. §§ 364, 
63, , 880.—Commonwealth v. Zang, 
6 A.2d 741, 142 Pa.Super. 566. 
§ 534 
Pa.Com.Pl. In assumpsit against a 
school district to recover damages as 
loss of profits for the alleged breach of 
a plumbing contract before any work 
was done, binding instructions for de- 
4 fendant were given and new trial re- 
- fused, where, after awarding plaintiff 
‘a contract as the lowest bidder, the 
eontract was cancelled when a labor 
union protested to the board the award- 
ing of the contract, which had~ never 
been formally signed. Acceptance of: 
plaintiff's bid did not alone establish 
a contractual relationship between the 
_ parties.— Wayne Crouse, Ine., v. Brad- 
dock School Dist., 89. P.U.J, 419, 55 
York 101, affirmed 19 A.2d 843, 341 
Pa. 497. 


§ 535 

Ariz. The statutory method of pur- 
chasing and distributing free textbooks 
for the common schools of state is ex- 
elusive. Rev.Code 1928, § 1048, as 
amended by Laws 1933, ¢. 20; $§ 1049, 
1050.—State ex rel. Frohmiller vy, Hen- 
drix, 107 P.2d 1078. 
' Miss. Where a particular method of 
contracting is prescribed for contracts 
which in their nature are public, the 
manner is the measure of power and 
must be followed to create a valid con- 
: tract.—Gordon vy. Trustees Tuscumbia 
School Dist., 1 So.2d 234. 
J Pa.Super. Where school district 
A board of directors took no action on 
question of purchasing paint and paint- 


ing supplies for customary summer 
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painting of portions of school build- | 


ings at board’s last regular meeting in 
June before school term began in Sep- 
tember, there were two special board 
meetings with quorums present in July, 
and no attempt was made to call spe- 
cial meeting to consider such question, 
impossibility of getting quorums for 
regular meetings during July and Au- 
gust and necessity of repainting certain 
sections of buildings gave rise to no 
imperative emergency requiring imme- 
diate purchase of paint and supplies for 
amount exceeding $300 without com- 
petitive bidding or duly recorded af- 
firmative vote of majority of board 
members. 24 P.S. § 1 et seq.—Com- 


_monwealth y. Zang, 16 A.2d 741, 142 


Pa.Super. 566. 

The provisions of School Code that 
work on school buildings at cost ex- 
ceeding, $300 shall be done under con- 
tract by school district with lowest 
responsible bidder, that specified class 
of school supplies costing $300 or more 
shall be purchased only after public 
notice by advertisement, and that duly 
recorded. affirmative vote of majority 
of school board members shall be re- 
quired to enter into contracts for pur- 
chase of supplies, where amount in- 
volved. exceeds $100, are ‘‘mandatory”’, 
not “discretionary”. 24 P.S. §§ 334, 
763, 828, 830.—-Commonwealth vy. Zang, 
16 A.2d 741, 142 Ee Super: 566. 


Pa. The school code requires a writ- 
ten contract to bind school board, 24 
P.S. § 1 et seq.—Wayne Crouse, Inc., v. 
School Dist. of Borough of Braddock, 
19 A.2d 843, 341 Pa. 497. 


Where school board, by motion, made 


an award of plumbing job on new 
school building no written contract was 
executed, and thereafter board rescind- 
ed the award and notified bidder of its 
action, no contractual relation existed 
between bidder and school district, so 
as to entitle bidder to recover for 
breach of contract. 24 P.S. § 1 et seq. 
—Wayne Crouse, Ine., v. School Dist. 
of Borough of Braddock, 19 A.2d 
848, 341 Pa. 497. : y 

In formation of public contracts, the 
formalities required by law or by re- 
quest for bids, such as.a written con- 
tract, or the furnishing of a_ bond, 
often indicate that even after acceptance 
of the bid no contract is formed, until 
the requisite formality has been com- 
plied with—Waynhe Crouse, Ine., v. 
School Dist. of Borough of Braddock, 19 
A.2d 843, 341 Pa. 497. 

Where a school board advertises for 
bids for public work and receives what 
appears to be a satisfactory bid, it is 
within contemplation of both bidder 
and acceptor that no contractual rela- 
tion shall arise therefrom until a writ- 
ten contract embodying all material 
terms of the offer and acceptance has 
been formally entered into. 24 P.S. §1 
et seq.—Wayne Crouse, Inc., v.. School 
Dist. of Borough of Braddock, 19 A.2d 
843, 341 Pay 497. 


§ 533 

Pa.Com.Pl. It could not be argued 
that the adoption of a motion to award 
the contract on plaintiff’s bid was suf- 
ficient to maké the defendant school 
district liable in damages for the rea- 
son that the form of the contract later 
to be executed was attached to the 
specifications upon which the plaintiff 
company bid. Until it is actually 
signed, the board had discretionary 
power to revoke the award.—Wayne 
Crouse, Ine., v. Braddock School Dist., 
89 P.L.J. 419, 55 York 101, affirmed 
19 A.2d 848, 341 Pa. 497. » 

§ 540 

Il.App. Where public construction 
bond, taken by board of education 
from principal contractor on contract 
to erect an addition to school building, 
contained a recital that a copy of the 
construction contract ‘igs hereto an- 
nexed’’, and a copy of contract was 
attached to bond, contract and bond 
constituted a single instrument and 
would be considered as a single obliga- 
tion.—Fodge v. Board of Education of 
Village of Oak Park, Dist. 97, 32 N.R. 
2d 650, 309 Ill.App. 109. 

Where contract with board of edueca- 


for e& 

building provided t 
should pay subcontractors, and co 
bond. given to board was that contrac- 
tor should faithfully perform contract 
and pay obligee all losses and damages 
sustained by reason of any default of 


contractor, subcontractor did not have 


right of action on bond against surety 
as a common law obligation on ground 
that subcontractor was a “third party 
beneficiary” under principal contract, 
which was attached to and made part 
of the bond.—Fodge v. Board of Bdu- 
cation of Village of Oak Park, Dist. 97, 
32 N.B.2d 650, 309 Ill.App. 109. 

The board of education, principal 
eontractor on contract to erect an addi- 
tion to school building, and surety on 
public construction bond furnished by 
contractor to board, were chargeabte 
with knowledge of provisions of stat- 
ute requiring public bodies and officials 
in making contracts for public work to 
see that bonds are furnished by con- 


tractors which will protect materialmen 


and subcontractors, and a subcontrac- 


tor had right to assume that the re- © 


quirements of statute would be com- 
plied with when bond was executed by 
surety. Smith-Hurd Stats. c. 29, §§ 
15, 16.—Fodge v. Board of Education 
of Village of Oak Park, Dist. 97, 32 
N.B.2d 650, 309 Ill.App. 109. 

Ill.App. Where contract with board 
of education for erection of addition to 
school building provided that contrac- 
tor should pay subcontractors, and con- 
dition of public construction bond 
given to board was that contractor 
should faithfully perform contract and 
pay obligee all damages sustained by 
reason of any default of the contractor, 


and the principal contract was made. 
part of bond, payment of subcontrac- 
tor’s claim was within guaranty of 
in view of statute requiring - 


bond, 
public bodies and officials: in making 
contracts for public work to see that 
bonds are furnished by contractors 
which will protect materialmen and 
subcontractors. Smith-Hurd Stats. ec. 
29, §§ 15, 16.—Fodge v. Board of Edu- 
cation of Village of Oak Park, Dist. 97, 
32 N.E.2d 650, 309 Ill.App. 109;° Fodge 
v. Board of Education of Village of 
Oak Park, Dist. 97, 32 N.H.2d 659, first 
case, 309 Ill.App. 137; Fodge v. Board 

f Education of Village of Oak Park, 

ist. 97, 32 N.H.2d 659, second case, 
309 Ill.App. 137. 

Minn. The purpose of the statute 
requiring contractor engaged in public 
work to give bond to state or other 
body contracted with for use of obligee 
and of all persons doing work or fur- 
nishing materials conditioned for pay- 
ment as they become due of all just 
claims for work and material is to pro- 
tect laborers and materialmen who per- 
form labor or furnish material for ex- 
ecution of a public work to which 


mechanics’ lien statute does not apply, © 


and the bond required to be given 
stands as security for payment of all 
obligations incurred by contractor in 
prosecution of work, and general prin- 
ciples of law of suretyship apply to and 
govern rights of parties. Mason’s Minn. 
St.Supp.1940, § 9700.—Ceco Steel Pro- 
ducts Corporation v. Tapager, 294 N. 
W. 210. 

A bond given pursuant to statute re- 
quiring contractor engaged in doing 
public work to give bond conditioned 
for the payment of claims for work 
and material cannot be severed from 
the statute with reference to which 
parties are deemed to have contracted. 
Mason’s Minn.St.Supp.1940, § 9700.— 
Ceco Steel. Products Corporation vy, 
Tapager, 294 N.W. 210. 

_Under statute providing that no ac- 
tion shall be maintained on a con- 
tractor’s bond unless, within 90 days 
after completion of the contract and 
acceptance thereof by proper public 
authorities, claimant shall file written 
notice as directed, no action may be 
maintained on any contractor’s bond 
unless the claimant files a notice in tho 
manner and within the time directed 
and limited, and requirements must be 


met before right to bring an action on’ 


bond accrues. Mason's Minn.St.Supp. 


tion of contractor’s public construction — iis 


A iy ae eee aN aS 0 ie ! 
940, S§ 9705.—Ceco- teel Pro 
poration v. Tapager, 294 N.W. 210. 

Actions by materialmen, who fur- 
nished materials for construction of 
schoolhouses, against contractor and 
surety upon bonds furnished by the 
contractor pursuant to statute requir- 
ing bond from contractor doing public 
work, arose by virtue of statute, and 
rights of materialmen and liability of 
surety on bond were conditioned upon 
use of statutory remedy. Mason’s Minn. 
St.Supp.1940, §§ 9700, 9705.—Ceco Steel 
Products Corporation v. Tapager, 294 
N.W. 210. 

Where materialmen, who furnished 
materials for construction of school 
buildings, filed claims with surety on 
bond urnished by contractor but 
failed to file a written notice specify- 
ing nature and amount of claim in the 
office of county auditor, and evidence 
was not sufficient to show that surety 
waived statutory requirement with re- 
spect to filing of notice, surety was 
not liable on bond. Mason’s Minn.St. 
Supp.1940, §§ 9700, 9705.—Ceco Steel 
Products Corporation vy. Tapager, 294 
N.W. 210. 

N.M. Surety on faithful performance 
bond of contractor constructing school 
building was not liable for premiums 
on workmen’s compensation and public 
liability insurance by reason of pro- 
vision in contract betweeg, the con- 
tractor and board of education requir- 
ing contractor to “maintain’”’ insurance, 
since word ‘maintain’ did not mean 
“to pay for.’—Anderson v. U.S. Fidel- 
ity & Guaranty Co., 104 P.2d 906, 44 
N.M. 483, 129 A.L.R. 1084. 

Premiums on workmen’s compensa- 
tion and publie liability insurance, both 
of which were required under build- 
ing contractor’s contract with board 
of education for construction of school 
pbuilding, were not “supplies” within 
meaning of contractor’s faithful per- 
formance bond providing for payment 
of just claims for labor performed and 
_ materials and supplies furnished upon 
or for work under contract, so as to 
render surety on bond liable therefor. 
Comp.S8t.1929, 17-201.—Anderson Vv. 
U. S. Fidelity Guaranty Co., 104 P. 
2d 906, 44 N.M. 483, 129 A.L.R. 1084. 


§ 545 

Ky. The mere falsity of contractor’s 
affidavit to regents of state normal 
school as to payment of bills for ma- 
terial and labor incurred by contractor 
was immaterial to liability of contrac- 
tor’s surety for money expended in dis- 
eharge of subcontractors’ liens, where 
proper performance of contractor was 
guaranteed by bond.—Fidelity & Casu- 
alty Co. of New York v. Board of Re- 
gents of Eastern Kentucky State Nor- 
mal School and Teachers College, 152 
S$.W.2d 581. 

As respects liability of contractor’s 
surety for amount: expended by re- 
gents of state normal school in dis- 
charge of subcontractors’ liens, where 
it was not shown that contractor was 
not entitled to payment made by. re- 
gents gauged by value of completed 
work, surety’s right to have 10 per 
cent. of value of completed work re- 
tained was not shown to have been vio- 
lated.—Fidelity & Casualty Co. of New 
York v. Board of Regents of Bastern 
Kentucky State Normal School and 
Teachers College, 152 S.W.2d 581. 

Where provision respecting archi- 
tects’ certificate in plumbing contract 
with regents of state normal schoo] did 
not prohibit payment to contractor 
without presentation of architects’ cer- 
tificate that labor and material claims 
had been paid, contractor’s surety was 
not released from liability for money 
paid by regents to discharge subcon- 
tractors’ liens because of payment to 
contractor by regents without presen- 
tation of architects’ certificate, in ab- 
sence of evidence that architects would 
have refused to issue certificate had it 
been applied for.Fidelity & Casualty 
Co. of New York y. Board of Regents 
of Eastern Kentucky State Normal 
Seu and Teachers College, 122 S.W. 
2d i 

La.App. Liability under statutory 
bond executed in connection with con- 
tract for public work is limited to the 


£ 


Act No. as 
amended by Act No. 271 of 1926.—Ter- 
rebonne Lumber & Supply Co. v. Fav- 
ret, 2 So.2d 256. LS 

§ 558 


La.App. Lumber company — which 
furnished to defaulting subcontractors 
material which was used for scaf- 
folding, etc., and was not consumed in 
actual construction of school building, 
was not entitled to lien on funds due to 
contractor and had no lienable claim 
against the contractor’s surety under 
statute, even though bond contained a 
provision beyond the requirement of 
the law which would cover the com- 
pany’s claim. Act No, 224 of 1918, as 
amended by Act No. 271 of 1926,—Ter- 
rebonne Lumber & Supply Co. v. Fav- 
ret, 2 So.2d 256. 

§ 576 

La.App. In lumber company’s suit 
involving question of liability of con- 
tractor who had contract for construc- 


tion of school building, and his surety, 


for materials furnished by company to 
defaulting subcontractors for use: in 
building scaffold, ete., evidence that 
eontractor had agreed to pay the sub- 
contractors’ indebtedness when contrac- 
tor took over subcontract was inadmis- 
sible, in absence of an allegation in the 
pleadings that contractor had assumed 
the debt. Act No. 224 of 1918, as 
amended by Act No. 271 of 1926.—Ter- 
rebonne Lumber & Supply Co. v. Fay- 
ret, 2 So.2d 256. aa 


Ariz. School districts are created by 
the state for the sole purpose of pro- 
moting education and all their powers 
are given them and all the property 
which they own is held by them in 
trust for the same purpose, and any 
eontract of any nature which they may 
enter into, which shows on its face that 
it is not meant for educational advance- 
ment of youth of district but for some 
other purpose, no matter how’ worthy 
in its nature, is ‘‘ultra vires’? and void. 
—Prescott Community Hospital Com- 
mission v. Prescott School Dist. No. 1 
of Yavapai County, 115 P.2d 160. 

Neb. A contract of a school district 
is “ultra vires’ only when the school 
district has no power under existing 
legislation under any circumstances to 
enter into such contract—Harms v. 
School Dist. No. 2, 298 N.W. 549. | 


Neb. Action of school authorities in 
having a schoolhouse built without a 
vote of two-thirds of the legal voters as 
required by statute, and without com- 
plying with technicalities contained in 
statute dealing with tax for school- 
house building purposes, was not “ultra 
vires”, and did not preclude action 
against school district to recover the 
value of materials and services fur- 
nished to school district for use in 
erecting a school building. Comp.St. 
1929, §§ 79-208, 79-216-—-Harms  v. 
School Dist. No. 2, 298 N.W. 549. 

Pa.Com.Pl. Plaintiff brought suit 
against school district for balance due 
on contract for services as stenograph- 
er, plaintiff having started secretarial 
duty as a minor and while a pupil at- 
tending school in the building. After 
appointment she continued as pupil in 
said school. Her father was a member 
of the school board and voted for such 
appointment. Members of board mak- 
ing such appointment afterward —re- 
moved from office by the Court for 
abuse of discretion. Held, plaintiff’s 
elaim defeated by contract of employ- 
ment, unlawful as public policy; and 
abuse of discretion on the part of 
board. As law prohibited the father as 
director from accepting any salary, 
money, or award, he could not lawful- 
ly receive indirectly what he could not 
take otherwise.— Wynne v. Jenkins Tp. 
School Dist., 34 ea 191. 


§ 5 
C.C.A.Ind. Under contract between 
general contractor and a school city for 
eonstruction of school buildings, a pro- 
vision in specifications applicable to 
general contractor that contractor 
should be held responsible for protec- 


ie 


t 
by him did not require contractor to | 


furnish temporary heat while contrac- F 
tor was plastering buildings, in view — 
of provision in heating contractor’s 
contract requiring heating contractor — 
to have his work sufficiently completed 
so that temporary heat could be fur-— 
nished during and after plastering, 
notwithstanding specification, which 
applied to all contractors, providing — 
that if impractical, in architect’s judg=— 
ment, to use permanent heating plant 
while work was being performed other — 
satisfactory equipment should be fur- 
nished by “contractor,” since quoted — 
word meant heating contractor.—Mate- er : 
rial Service Corporation v. School City 
as Hammond, Lake County, 116 F.2d 


Rae 


Under Indiana law, courts were not 
foreclosed from making their own in- 
terpretation of contract between general 
contractor and a school city for con- . 
struction of school buildings, where 
fact basis was undisputed, and a de- 
termination of question depended en- 
tirely on a legal construction of provi- 
sions of contract, notwithstanding that 
contract provided that architect’s deci- 
sion as to proper interpretation of | 
specifications should be final.—Material a 


ey 


0. b. cars at central depot Chicago, 
the books shipped became the property 
of the state when they were delivered — Ks? 
to the carrier at any central depot in 
Chicago, and the state became respon 
sible for transportation charges fro: 
point of delivery to point of destina- 
tion, and if the books were lost or 
destroyed in transit the loss would be — 
that of the state.—State ex rel. Froh- 
miller v. Hendrix, 107 P.2d 1078. — 
Pa.Super. Under building eontra i 
imposing on contractors the obligation | 
to furnish labor and materials neces- 
sary for full completion of addition to , 
high school building including all in- 
cidental work, contractors were bound 
to supply finish hardware, particularly 
where specifications, made a part of 
contract, required contractors to fur- 
nish finish hardware and contained an ~ 
itemized list thereof.—De Chicchis v, 
School Dist. of Borough of Elizabeth, 
15 A.2d 492, 142 Pa.Super. 94. an 
Wash. A contract with a school dis- 
trict for performance of electrical work 
in construction of school building im- 
pliedly obligated district to have and 
keep building in such state of for- — 
wardness as to enable electrical con- | 


tractor to complete contract within 
time specified therein.—Byrne y. Bell- — 
ingham Consol. School Dist. No. 301, 


Whatcom County, 108 P.2d 791. 
Under provisions of contract with 
school district for performance of elec-— 
trical work in construction of school ‘ 
building, that if contractor were de- © 
layed in progress of work by act or ae 
neglect of building owner or specified 
contingencies, time of completion should 
be extended for period. deemed reason- 
able by architect, but that such provi- | 
sion did not exclude recovery of dam- 
ages for delay under other provisions, ( 
and that party damaged because of 
other party’s wrongful act or neglect 
should be reimbursed by such other 
party, sole remedy of contractor’s as- 
signee for delay caused by general con- 
tractor’s delay in construction of build- 
ing was not right to extension of time 
for completion of electrical work, but 
he could also recover actual damages 
from district, especially as such pro- 
visions were reconcilable.—Byrne vy. 
Bellingham Consol. School Dist. No. 
301, Whatcom County, 108 P.2d 791. 

Any ambiguity as to whether provi- 
sion in contract with school district for 
performance of electrical work in con- 
struction of school building that time 
for completion of work should be ex- 
tended by architect, if contractor were 
delayed by act or neglect of building 
owner, but that contractor could re- 
cover damages for delay under other 
provisions, made time extensions con- 
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§ 588 


tractor’s sole remedy for delays or also 
entitled him to recover actual dam- 
ages from district, which prepared 
contract, must be resolved in contrac- 
tor’s favor under rule that ambiguities 
in written instrument must be resolved 
against party who prepared it.—Byrne 
v. Bellingham Consol. School Dist. No. 
301, Whatcom County, 108 P.2d 791. 
While contracting Pear ued may pro- 
vide for limitation on right to recover 
damages, harsh result of construing 
provision in contract with school dis- 
trict for performance of electrical work 
in construction of school building that 
time for completion of work should be 
extended by architect, if progress there- 
of was delayed by act or neglect of 
building owner, as making time exten- 
sions contractor’s sole remedy for de- 
lays, calls for strict construction there- 
of, so that ambiguity therein as to 
whether that is sole remedy or con- 
tractor may also recover actual dam- 
ages from district for delays, must be 
resolved in contractor’s favor.—Byrne 
v. Bellingham Consol. School Dist. No. 
301, Whatcom County, 108 P.2a 791. 
In construing contract with school 


_ district for performance of electrical 
~work in construction of school build- 


ing, court must consider not merely 
single provision thereof, but all of its 
provisions as a whole.—Byrne v. Bell- 
ingham Consol. School Dist. No. 301, 
Whatcom County, 108 P.2d 791. 

§ 590 


‘Pa.Com.Pl. Where architect and in- 
spector orally permitted contractor to 
use extra labor and materials, not with 
knowledge or assent of. school board, 
as written contract provided, contrac- 
tor cannot recover for such extras.— 
Bender v. Hanover Tp. School Dist., 34 


. Luz.L.Reg.Rep. 198. 


§ 592 
La.App. Fact that contractor who 
had contract for construction of school 
building used material purchased by 
subcontractors for construction of scaf- 


folds, ete., in completing job after it 


was abandoned by subcontractors, did 
not render the contractor liable for 
payment of purchase price of the mate- 
rial.—Terrebonne Lumber & Supply Co. 
v. Favret, 2 So.2d 256. 

N.Y.App.Div. Where plaintiff con- 
structed buildings for defendant Board 
of Education under contract wherein 
plaintiff agreed to pay workmen _pre- 
vailing rates of wages, a schedule of 
wage rates being part of contract, and 
during progress of work prevailing 
wage rates increased, and plaintiff 
could have obtained labor at_ rates 
specified in schedule, defendant, by re- 
quiring that wages be paid at in- 
ereased prevailing rates, did not be- 
come liable to plaintiff for breach of 
contract.—D. M. W. Contracting Co. v. 
Board of .Eduecation of City of New 
York, 21 N.Y.S.2d 299, 259 App.Div. 
1081, appeal, granted 22 N.Y.S.2d 927. 

Wasik. The fact that delay in per- 
formance of contract with school dis- 
trict to do electrical work in construc- 
tion of school building because of 
breach of district’s implied obligation 
to have and keep building in such 
state of forwardness as to enable elec- 
trical contractor to complete work with- 
in time specified in contract may have 
been caused by general building con- 
tractor did not absolve district from 
liability to. electrical contractor’s as- 
signee for damages caused by such de- 
lay, especially in view of contract pro- 
vision for reimbursement of party suf- 
fering damages because of wrongful 
act or neglect of other party or any 
one employed by him.—Byrne y. Bell- 
ingbam Consol. School Dist. No, 301, 
Whatcom County, 108 P.2d 791. 

Adverse weather and labor condi- 
tions were insufficient to excuse breach 
of school district’s implied. obligation 
or promise to keep construction of 
school building in sufficient state of 
progress to allow completion of elec- 
trical work thereon within time speci- 
fied by contract for such work, and 
hence did not bar recovery of damages 
from district by electrical contractor's 
assignee for delay in completion of 
electrical work because of such breach, 
—Byrne y. Bellingham Consol. School 
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Dist. No. 301, Whatcom County, 108 
1 oA G eta ke 

The fact that assignee of contract 
with school district for performance 
of electrical work in construction of 
school building knew or should have 
known at time of taking assignment 
that it was impossible to complete 
building by date specified in contract 
for completion of such work did_not 
affect assignee’s right to recover dam- 
ages from district for delay in com- 
pletion thereof because of breach of 
district’s implied obligation to keep 
construction in sufficient state of prog- 
ress to allow timely completion of elec- 
trical work.—Byrne v. Bellingham Con- 
sol. School Dist. No. 301, Whatcom 
County, 108 P.2d 791. 


§ 607 

C.C.A.Ind. Where contract between 
general contractor and school city for 
construction of school buildings did 
not require contractor to furnish tem- 
porary heat while plastering buildings, 
and architect and school city mistaken- 
ly assumed that contractor was obli- 
gated to do so and insisted upon con- 
tractor furnishing temporary heat 
while plastering, and contractor, being 
confronted with situation that penal- 
ties might be incurred if work was de- 
layed, furnished temporary heat under 
protest, contractor could recover from 
school city reasonable expense incurred 
in furnishing heat.—Material Service 
Corporation v. School City of Ham- 
mond, Lake County, 116 F.2d 98. 

A general contractor which was not, 
by terms of contract with school city 
for construction of school buildings, 
obligated to furnish temporary heat 


while plastering buildings did not 
“waive” its right to recover from 
school city reasonable expenses in- 


curred in furnishing temporary heat 
while plastering by fact that contrac- 
tor furnished heat after protesting to 
architect and school city that contrac- 
tor was not obligated to do so.—Ma- 
terial Service Corporation v. School 
City of Hammond, Lake County, 116 
F.2d 98. 

Where a general contractor which 
had contracted with school city to con- 
struct school buildings undertook to 
furnish temporary heat while plaster- 
ing, although contractor was not obli- 
gated to do so, contractor could not 
at same time recover from school city 
reasonable expenses of furnishing tem- 
porary heat and also damages for fail- 
ure to furnish adequate temporary 
heat.—Material Service Corporation v. 
School City of Hammond, Lake Coun- 
ty, 116 F.2d 98. 

Where general contractor which had 
contracted with school city to con- 
struct school buildings began about 
October 15, to furnish temporary heat 
while plastering, although contractor 
was not obligated by terms of con- 
tract to furnish heat, contractor could 
not recover damages from school city 
for delay in furnishing heat between 
October 15 and December 31.—Material 
Service Corporation vy. School City of 
Hammond, Lake County, 116 F.2d 98. 

Where District Court, in contractor’s 
action against school city to recover 
balances allegedly due under contract 
for construction of school buildings, 
included a general allowance to con- 
tractor of a certain percentage of items 
as overhead expense, and certain items 
were not recoverable, overhead allow- 
ance would fail proportionately.—Ma- 
terial Service Corporation vy. School 
re Hammond, Lake County, 116 F. 


In contractor’s action against school 
city to recover balances claimed due 
under contracts for erection of school 
buildings and damages and extras oc- 
casioned by delays, District Court’s 
findings of fact supported conclusion 
of law permitting recovery to contrac- 
tor, except in certain particulars.— 
rate ator nee ormenation v. School 
sity oO ammond, Lake 
reine County, 116 

Where contract between contractor 
and school city for construction of 
school buildings under arrangement 
with Federal Emergency Administra- 


A # \ 
tion was approved in its entirety by 
administration, and, under terms of 
contract, school city had option to re- 
instate work covered by alternates, 
and school city exercised option, and 
specifications concerning alternates had 
been covered by contract approved by 
administration, contractor could not re- 
cover from school. city damages al- 
legedly sustained by contractor on ac- 
count of delay in obtaining confirming 
orders from administration for instal- 
lation of work covered by alternates.— 
Material Service Corporation v. School 
City of Hammond, Lake County, 116 F. 
2d 98. 

Wash. An electrical contractor’s ac- 
ceptance of time extensions, requested 
by him at instigation of school dis- 
trict’s architect, for performance of 
electrical work in construction of 
school building under contract requir- 
ing such extensions by architect, if 
work was delayed by act or neglect 
of building owner or other contractor 
employed by owner, did not constitute 
“waiver”? of his right to recover dam- 
ages from district for delay, caused 
by general building contractor, in per- 
formance of such work.—Byrne v. Bell- 
ingham Consol. School Dist. No. 301, 
Whatcom County, 108 P.2d 791. 


§ 614 

Ky. Were plumbing subcontractor 
completed its work on June 13, imme- 
diately notified regents of state normal 
school in writing of its intention to 
elaim lien on funds in regents’ hands, 
and on August 18 filed statement of 
lien in clerk’s office, subcontractor ac- 
quired valid Ken on funds in regents’, 
hands under statute prescribing time 
for filing statement, unless subcontrac- 
tor was precluded from furnishing la- 
bor and materials after bankruptcy of 
principal contractor. Ky.St. §§ 2492, 
2494.—Fidelity & Casualty Co. of New 
York v. Board of Regents of Eastern 
Kentucky State Normal School and 
Teachers College, 152 S.W.2d 581. 

Notwithstanding contractor’s bank- 
ruptcy, subcontractor had right to 
complete contract at request of regents 
of state normal school, regents had 
right to make such request with or 
without approval of contractor’s surety, 
and having taken necessary steps to 
perfect its lien within prescribed period. 
following last day on which it fur- 
nished material or performed labor 
pursuant to such request, subcontrac- 
tor acquired lien which regents were 
protected in discharging by contrac- 
tor’s bond. Ky.St. §§ 2492, 2494.—WFi- 
delity & Casualty Co. of New York vy. 
Board_of Regents of Hastern Kentucky 
State Normal School and Teachers Col- 
lege, 152 S.W.2d 581. 

La.App. Lumber company which 
furnished to defaulting subcontractors 
matérial which was used for scaffold- 
ing, etc., and was not consumed in 
actual construction of school building, 
was not entitled to lien on funds due 
to contractor and had no lienable claim 
against the contractor’s surety under 
statute, even though bond contained a 
provision beyond the requirement of 
the law which would cover the com- 
pany’s claim. Act No. 224 of 1918, as 
amended by Act No. 271 of 1926.—Ter- 
rebonne Lumber & Supply Co.’ v. Fay- 
ret, 2 So.2d 256. 


; § 619 

Ky. In subcontractor’s action to en- 
force lien, filing by another subcon- 
tractor of cross-petition seeking merely 
enforcement of its lien, within pre- 
scribed period of limitation was suffi- 
cient to stop running of limitation stat- 
ute, though no summons was issued, 
and regents of state normal school by 
filing answer to cross-petition without 
pleading limitation did not prejudice 
rights of contractor’s surety. Ky.St. § 
2495.—Fidelity & Casualty Co. of New 
York y. Board of Regents of Eastern 
Kentucky State Normal School and 
Teachers College, 152 S.W.2d 581. 


§ 621 
, Cal. The Public Liability Act impos- 
ing liability on a county, town, munici- 
pality and school district for injuries 
caused by defective or dangerous con- 
dition of public property mentioned in 


as 


= I i i a7 - 
: es not Drortae an exemption from 
_ liability where certain defects are pa- 
tent, or where person suffering injuries 
is a_licensee rather than an invitee. 
Gen.Laws 1937, Act 5619, § 2.—Gibson 
v. Mendocino County, 105 P.2d 105, 
superseding 96 P.2d 1005. 
Cal. School authorities must super- 
vise at all times conduct of children 
on school grounds and must enforce 
such rules and regulations as are nec- 
essary to their protection.—Taylor v. 
Oakland Scavenger Co., 110 P.2d 1044, 
prior opinion 103 P.2d 605. ; 

A school district is liable for injuries 
resulting from failure of officers and 
employees to use ordinary care in su- 
pervising conduct of children on school 
grounds and enforcing rules and regu- 
lations necessary for protection of 
school children.—Taylor v. Oakland 
Seavenger Co., 110 P.2d 1044, prior 
opinion 103 P.2d 605. 

The question whether there has been 
negligence in permitting vehicles on 
school premises subject only to pro- 
visions of Vehicle Code relating to traf- 
fic on highways should be determined 
on the facts of each case. Vehicle Code, 
§ 511, St.1935, p. 176.—Taylor v. Oak- 
land Scavenger Co., 110 P.2d 1044, pri- 
or opinion 103 P.2d 605. 

The negligence of school authorities 
in permitting vehicles on school prem- 
ises subject only to provisions of Ve- 
hicle Code relating to traffic on high- 
ways is established if reasonably pru- 
dent person would foresee that injuries 
of same general type would be likely 
to happen in absence of additional safe- 
guards, and it is not necessary to 
prove that the very injury which oc- 
curred must have been foreseeable by 
school authorities in order to establish 
that their failure to provide additional 
safeguards constituted negligence. Ve- 
hiecle Code, § 511, St.1935, p. 176.— 
Taylor v. Oakland Scavenger Co., 110 
P.2d 1044, prior opinion 103 P.2d 605. 

A 15-year-old high school girl suing 
school district and owner and driver 
of garbage truck and company under 
contract with city to collect garbage, 
for injuries sustained when she was 
struck by truck on*school grounds was 
bound only to that duty of care which 
a normal child of the same age would 
be expected to exercise in such a situa- 
tion.—Taylor v. Oakland Scavenger Co., 
110 P.2d 1044, prior opinion 103 P.2d 
605. 

In’ determining contributory negli- 
gence of 15-year-old high school girl 
suing for injuries sustained when she 
was struck by truck while running 
from gymnasium to athletic field on 
school grounds, question was whether 
girl, as a 15-year-old girl in physical 
education class on grounds of high 
school used mainly for school activi- 
ties and not as thoroughfare for auto- 
mobiles, exercised proper caution in 
running to athletic field without being 
on the alert for sudden appearance of 
motor vehicle—Taylor vy. Oakland Scay- 
enger Co., 110 P.2d 1044, prior opin- 
jon 103 P.2d 605. 

Cal.App. The liability of municipali- 
ties, counties, and school districts for 
tortious acts or omissions of their serv- 
ants is a matter of general state con- 
cern and not a ‘municipal affair’’. 
Const. art. 11, §§ 6, 8—Kelso v. Board 
of Education of City of Glendale, 109 
P20 929. 

A board of education or school dis- 
trict, if not liable for injuries to a 
junior high school student who fell 
against a century plant on the school 
premises, would not be liable to com- 
pensate his father for any damages 
sustained by the I 
Board of Education of City of Glen- 
dale, 109 P.2d 29. 

Cal.App. Where regular school cred- 
it was given for participation on junior 
college tennis team, school district had 
authority to furnish transportation to 
students who participated therein, and 
district, in defending action for death 
of one student and injury to another 
in automobile accident while riding 
home from tennis practice with another 
student as directed by teacher in 
charge of practice, could not rely on 
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quired by statute. 


father.—Kelso’ v. - 
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defense that no bid for furnishing 
transportation was called for as_re- 
School Code, § 1.70. 
—Hanson y. Reedley Joint Union High 
School Dist., 111 P.2d 415. 

Regardless of whether it was school 
district’s duty to furnish transporta- 
tion to students participating on junior 
college tennis team, which was a class 
conducted for regular school credit, 
district was liable for any negligence 
of its employees in handling such 
school activity. School Code, § 2.801.— 
Hanson _v. Reedley Joint Union High 
School Dist., 111 P.2d 415. 

Where one student was killed and 
another injured in automobile accident 
while riding home with another student 
from practice of junior college tennis 
team, as directed by teacher in charge 
of practice, the basic question in de- 
termining liability of school district 
was whether district and its employees, 
in conducting tennis team, used ordin- 
ary care under circumstances in view 
of general situation and knowledge of 
parties. School Code, § 2.801.—Han- 
son vy. Reedley Joint Union High School 
Dist., 111 P.2d 415. 

Regardless of whether teacher in 
charge of junior college tennis team 
was authorized to provide transporta- 
tion to their homes for students partici- 
pating therein, if teacher undertook to 
do so as part of his conduct of the 
class and as a thing essential to con- 
tinuance of class, it was his duty to use 
such ordinary care in connection there- 
with as would have been exercised by 
a reasonably prudent person under the 
circumstances, and, if he failed to do 


F, ‘ 


.80, he would be guilty of negligence 


for which district would be liable. 
School Code, § 2.801.—Hanson v. Reed- 
ley Joint Union High School Dist., 111 
P.2d 415. 

Cal.App. A rule of state board of 
education that where special play- 
ground supervision is not provided, 
teachers shall direct play of pupils dur- 
ing intermission did not apply to a 
ten-minute interval between high 
school classes, and hence violation, if 
any, of rule by a county board of edu- 
eation and union high school district 
did not render board and district liable 
for injuries received by high school 
student when a fellow student willfully 
caused student to fall from. seat on 
window ledge in school building during 
interval between classes.—Reithardt y. 
Board of Education of Yuba County, 
111 P.2d 440. 

Under rule of state board of educa- 
tion that where special playground su- 
pervision is not provided, teachers shall 
direct play of pupils of their classes in 
school or on school grounds during “‘in- 
termission”’, quoted word refers to a 
general cessation of all teaching activ- 
ity in school, and board’s intent under 
rule was to deal with supervision at 
intervals which might be used for 
schoo] play.—Reithardt v. Board of Wd- 
ucation of Yuba County, 111 P.2d 440. 

Under rule of state board of educa- 
tion that where special playground su- 
pervision is not provided, teachers 
shall direct play of pupils of their 
elasses in school or on school grounds 
during intermission, board did not in- 
tend to place upon governing body of 
a school the burden of employing ad- 
ditional teachers to follow students 
from class to class during ten-minute 
intervals between classes.—Reithardt v. 
Board of Education of Yuba County, 
111 P.2d 440, 

¥f a rule of state board of education 
respecting supervision of play on 
school grounds had a doubtful mean- 
ing, in construing rule, court could 
consider any inconvenience which 
might result from a given construction. 
—Reithardt vy. Board of Education of 
Yuba County, 111 P.2d 440. 

The court was bound to place a rea- 
sonable interpretation upon rule of 
state board of education respecting su- 
pervision of play on school grounds 
during intermission. Civ.Code, § 3542. 
—Reithardt v. Board of Education of 
Yuba County, 111 P.2d 440. 

Where it was conceded that a rule 
of state board of education respecting 
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supervision of play on school grounds 
during intermission had the force of 


law, in construing rule, court was gov-- 


erned by rules of statuto 
tion.—Reithardt v. Board of Hducation 
of Yuba County, 111 P.2d 440. 
_ The liability of a school district for 
injuries to its students rests upon stat- 
ute which permits recovery only when 
injuries arise from negligence of dis- 
trict or its officers or employees. 
School Code, § 2.801.—Reithardt v. 
Board of Education of Yuba County, 
111 P.2d 440. 

The statute authorizing recovery 
against a school district for injuries to 
students which arise from negligence 


of district or its officers or employees — 


does not create a liability upon district 


for injuries arising from unlawful or — 


willful misconduct of its students, nor 


for injuries arising from negligence of 


a fellow student. School Code, § 2.801. 
—Reithardt v. Board of Education o 
Yuba County, 111 P.2d 440. A 
A school district, although required 
to exercise reasonable supervision over 


its students while school is in session, — 
is not an “insurer” of safety of stu- 
- School — 


dents at play or elsewhere. 


Cede, § 2.801.—Reithardt v. Board of 


vieniae of Yuba County, 111 P.2d- 


A union high school 
county board of education were not li- 
able for injuries received by high 


district and 


construc- — 


school student when a fellow student 


willfully caused student to fall from 
seat on window ledge in school build- 
ing during ten-minute interval between 
classes, since fellow 
could not reasonably have been fore- 
seen by a person of ordinary prudence. 
School Code, 


2.801.—Reithardt v. 


student’s acts _ 


Board of Education of Yuba County, 


111 P.2d 440. 

Ill. A “school district” is a ‘‘quasi- 
municipal corporation” and a quasi- 
municipal corporation is not liable for 


breach of duty of its officers.—Leviton | 


v. Board of Education of City of Chi- 
cago, 30 N.H.2d 497, 374 Ill. 594. 
Iowa. School district had obligation 


of supervising and conducting use of 
playground so that it would not essen- 
tially interfere with the comfortable en- 
joyment of life and property by tax- 


payer or substantially injure taxpayer, 
or in other words to so conduct the 
games that “private nuisance” 
not result. Code 1939, § 12395.—Ness 
v. Independent School Dist. of Sioux 
City, 298 N.W. 855, 230 Iowa 771. 


would © 


The playing of baseball on school — 


district’s playground is not a “nuisance 
per se’, and property owner must sub- 
mit to the annoyance incident to living 
close to school playground properly 
used, and decree restraining school dis- 
trict from so conducting the games as 
to trespass upon property owner’s 
property and from throwing and bat- 
ting balls upon the premises, and re- 


straining students under the control | 


and supervision of school district from 
retrieving any balls from _ property 
owner’s premises, was too stringent. 
Code 1939, § 12395.—Ness v. Independ- 


ent School Dist. of Sioux City, 298 N. 


W. 855, 230 Iowa 771. 

In action by property owner against 
school district to enjoin maintenance of 
private nuisance, trial court properly 
refused to enjoin defendant from cre- 
ating artificial dust storms on the play- 
ground, in view of natural soil condi- 
tions and district’s efforts to overcome 
such conditions. Code 1939, § 12395.— 
Ness v. Independent School Dist. of 
Sioux City, 298 N.W. 855, 230 Iowa 
(ek 


N.Y.App.Div. The statute making it 
duty of certain boards of education to 
save harmless all teachers and members 
of supervisory and administrative staff 
from any claims for accidental bodily 
injuries, does not create a new cause 
of action in favor of an injured person, 
but is only a statute of ‘“indemnifica- 
tion’. Education Law, § 569-a.—Massi- 
milian v. Board of Education of School 
Dist. of City of Niagara Falls, 25 N.Y. 
S.2d 978, 261 App.Div. 428. 

N.Y.App.Div. “Hquipment”’, within 
statute requiring board of education to 


% . , § 621 
___ provide such apparatus, maps, globes, 
Pata and other “equipment” as may be neces- 


_-—s gary for proper management of the 
yd schools and other educational activities 
under its control, includes only articles 
such as machines, tools, and appliances, 
- and does not include clothing worn by 
the students. Education Law, § 868, 
subd. 4.—Edkins v. Board of Education 
of City of New York, 26 N.Y.S.2d 996, 
261 App.Div. 1096, resettled 28 N.Y.S. 
2d 741, 262 Ann.Div. 849. 
= ee Where there was proof that students 
 eustomarily wore aprons or coveralls 
while working in machine shop in vo- 
- eational schools, but there was no proof 
of custom that authorities furnish 
such clothing, and where board of edu- 
-eation had provided two competent 
teachers to take charge of machine shop 
class, the board could not be held lia- 
- ble to minor student whose thumb was 
erushed in effort to disentangle sweater 
from lathe or to father for loss of 
services and expenses, on theory that 
' poard had duty to furnish aprons or 
coveralls to students or that board had 
failed to provide sufficient supervision. 
 Bdueation Law, § 868, subd. 4.—Edkins 


 App.Div. 849. : 
_ ~-N.Y.App.Div. The state, having per- 
mitted a student at state normal school 
to be in auditorium on second floor of 
_ school building after 5 o’clock in the 
-_ evening for purpose of attending a 
musical rehearsal, which was an extra- 
curricular activity, was under a duty to 
_ provide a safe exit for such student, 
and the failure to illuminate the hall 
and stairway together with omission of 
handrail along a portion of the wall at 
left-hand side of stairway constituted 
‘negligence,’ rendering the state liable 
for injuries sustained by student, who 
fell while groping in the dark for hand- 
rail at the point where such rail had 
been omitted—Hovey v. State, 27 N. 
a ~Y¥.S.2d 195, 261 App.Div. 759, 791. 
‘In determining liability _of state for 
- injuries sustained by student at state 
normal school, when she fell at night 
on an unilluminated stairway of school 
building, the fact that student went up 
down the stairs daily in daylight 


the absence of proof that she had ever 
- gone down the stairway under the cir- 
 eumstance of darkness existing at the 
time of the accident.—Hovey v. State, 
_ 27 N.Y.S.2d 195, 261 App.Div. 759, 791. 


Be ‘N.Y.App.Div. Board of Education 
which kept school playground open 

after school hours was under no duty 
_to provide supervision of public users 
of the playground, and was not liable 
for damages resulting from injuries 

sustained by an infant who was not a 

student of the school, and who was 

struck by a stick which was being used 
ina game being played at a time when 
there was no supervisor present in the 
| playground.—Lutzker v. Board of Ed- 
ucation of City of New York, 28 N.Y. 

‘4 8.2d 496, 262 App.Div. 881. 
rk Board of Education which permitted 
‘ce school playground to be open after 
Be school hours could not be held liable 
y for injuries to an infant who was not a 
student at the school, caused by con- 
duct of a participant in a game which 
was being played at the playground at 
a time when there was no supervisor 
present.—Lutzker v. Board of Educa- 
tion of City of New York, 28 N.Y.S.2d 

496, 262 App.Div. 881. 

An infant who entered playground 
adjoining public school near infant’s 
home although he was not a student at 
the school, ‘assumed risks’ of game be- 
ing played on the playground, which 
were Py visible to the infant, who 
was struck by a stick used in the game 
when the stick slipped out of the hands 
of a participant.—Lutzker v. Board of 
Education of City of New York, 28 N., 
Y.8.2d 496, 262 App.Div. 881. - 

Wash. Generally a school district is 
not liable for negligence in perform- 
ance of its governmenta] functions in 
absence of statutory provision for such 
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liability.—Read y. School Dist, No. pti! 


of Lewis County, 110 P.2d 179. ‘et 

The physical education of children is 
a “governmental function” of a school 
district, within general rule that a 
school district is not liable for negli- 
gence in performing a governmental 
function in absence of statutory provi- 
sion for such liability—Read y. School 
Dist. No. 211 of Lewis County, 110 P. 
2d 179. 

The statute providing that counties 
and other public corporations shall be 
liable for injuries which they inflict 
upon individuals abrogates the general 
rule that a school district is not liable 
for negligence in performance of its 
governmental functions, but the abro- 
gation is not complete in view of leg- 
islative exclusion from its operation of 
injuries produced by use of certain 
equipment maintained by school dis- 
tricts. Rem.Rev.Stat. §§ 951, 4706.— 
Read v. School Dist. No. 211 of Lewis 
County, 110 P.2d 179. 

School districts are not “insurers” of 
safety of those who participate in ath- 
letic activities of schools and before lia- 
bility can be imposed upon school dis- 
tricts there must’ be a showing of 
fault on the part of the districts or 
their agents. Rem.Rey.Stat. 951.— 
Read v. School Dist. No. 211 of Lewis 
County, 110 P.2d 179. 
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Cal. The statute imposing liability 
upon a school district for any judg-- 
ment against the district on account of 
injury arising out of negligence of 
the district or its officers, or employees, 
must be liberally construed with a 
view to effect its objects and promote 
justice. School Code, § 3; § 2.801, as 
amended by St.1937, p. 414.—Kline v. 
San Francisco Unified School Dist., 105 
iad 362, denying hearing 104 P.2d 


Cal.App. The statute imposing lia- 
bility upon school district for any 
judgment against the district on ac- 
count of injury arising out of negli- 
gence of the district or its officers or 
employees ts in derogation of the com- 
mon law and must be strictly con- 
strued. School Code,- § 2.801, as 
amended by St.1937, p. 414.—Kline v. 
San Francisco Unified School Dist., 104 
P.2d 661, hearing denied 105 P.2d 362. 

Cal.App. The purpose of school law 
requiring supervision of pupils on 
playgrounds and on school property 
during school hours is to regulate their 
conduct so as to prevent disorderly and 
dangerous practices which are likely 
to result in physical injury to imma- 
ture scholars. School Code, § 5.543.— 
Forgnone y. Salvadore Union Elemen- 
tary School Dist., 106 P.2d 932. 

Iowa. A school district is a “quasi 
corporation” and an instrumentality of 
the state exercising a “governmental 
function’, and is not liable for negli- 
gence of its officers and employees.— 
Ness v. Independent School Dist. of 
Rous City, 298 N.W.. 855, 230 Iowa 


N.M. Driver of school bus had duty 
to use reasonable care and diligence 
for protection of children in her charge, 
and in Giecherelne that duty was re- 
quired to guard them against collision 
with automobiles.—Krametbauer y. Mc- 
Donald, 104 P.2d 900, 44 N.M. 473, 

Wash. A school district is not liable 
for negligence in performance of goy- 
ernmental functions in absence of stat- 
ute, and the rule of nonliability of a 
school district for negligence in per- 
formance of its “governmental func- 
tions” applies to the maintenance of 
playgrounds, athletic and manual 
training equipment.—Casper y. Long- 
vey School Dist. No. 122, 105 P.2d 

Under the statute barring an action 
against any school district for any non- 
contractual acts or omissions relating 
to any manual training equipment 
situated in or about any school house, 
an action could not be maintained 
against a school district to recover for 
death of a boy resulting from negli- 
gent maintenance and operation of 
manual training equipment in a high 
school. Rem.Rey.Stat. § 4706.—Casper 
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Ariz. Where bonus were issued for 


purpose of paying for new school build- | 
ing, and evidence was conclusive that 


at all times from voting of the bond 
up to time of bringing suit .against 
district for materials used in construct- 
ing new building, the indebtedness 
against district exceeded 4 per cent. of 
value of taxable property within. dis- 
trict, under statute, only county su- 
pervisors were authorized to incur in- 
debtedness against building account of 
district, and hence store owner coufd 
not recover against district for goods 
furnished for construction of new build- 
ing on order of board of trustees of 
district. Rev.Code 1928, §§ 1011, 1012, 
1014-1016, 2657 et seq., 2666.—School 
Dist. No. 1, Apache County v. Whiting, 
107 2P.2d: 1075: 

Ark. Under statute authorizing 
school district to borrow money for 
building of “school buildings’, borrow- 
ing of money for construction of build- 
ing to be used as gymnasium, library, 
and auditorium was not improper as 
being for an illegal purpose. Laws 
1931, Act 169, § 59.—Gibson v. State 
Board of Education, 148 S.W.2d 329. 


Conn. A‘ town board of education is 
agency of state and beyond control by 
town or any officers thereof in exercise 
of broad powers granted such board 
by legislature or incurring of expense 
necessitated thereby, except for limita- 
tions in statutory provisions. Gen.St. 
Supp.1935, § 297¢.—Board of Education 
of Town of Stamford vy. Board of Fi- 
nance of Town of Stamford, 16 A.2d 
601, 127 Conn. 345. 


Idaho. The statute relating to hous- 
ing authorities does not provide for 
electors or elections and does not au- 
thorize or permit levy or collection of 
tax by housing authority, and such au- 


thority is not a “county”, “city”, 
“town”, “township”, “board of educa- 
tion”, or “school district” or other 


“subdivision of state” within constitu- 
tional provision limiting indebtedness 
incurred by such subdivisions unless 
two-thirds of electors approve indebted- 
ness and unless provision for payment. 
be made, and hence statute is not void 
as conflicting with such constitutional 
provision. Laws 1939, c. 234; Const. 
art. 8, § 3.—Lloyd v. Twin Falls Hous- 
ing Authority, 113 P.2d 1102, 


Ky. The statutory power of each 
board of education throughout the state 
to use school funds and property to 
promote public education as it may 
deem necessary and proper is sufficient- 
ly broad to authorize the boards of 
Fayette county and the city of Green- 
ville to pay out of publie school funds 
annual membership dues in the Ken- 
tucky School Boards Association or- 
ganized to promote the educational in- 
terests of the state. Ky.St. § 4399-20; 
Const. § 184.—Schuerman y, State Board 
OO ate 145 S.W.2d 42, 284 Ky. 


The statutory power of each board 
of education throughout the state to use 
school funds and property to promote 
public education as it may deem neces- 
sary and proper is limited by the con- 
stitutional inhibitions prohibiting the 
appropriation of public school funds 
for other than common school purposes. 
KY Sts: 8). 4399-200 Conshur§ ad Ara 
Schuerman v. State Board of Educa- 
tion, 145 S.W.2d 42, 284 Ky. 556. 

The test to be applied in determining 
whether a contemplated expenditure of 
school funds is for purposes of com- 
mon school education within the Con- 
stitution is whether the contemplated 
expenditure is for the interest of the 
schools comprising the districts mak- 
ing the expenditure. Ky.St. § 4399-20: 
Const. § 184.—Schuerman v, State Board 
Cee nba 145 S.W.2d 42, 284 Ky. 


N.J.Sup. A board of education may 
borrow against its appropriation for 
an ensuing year, and it may include, in 
its next application for funds to the 
board of school estimate, the amount 
80 borrowed, N.J.S.A. 18 :6-58.—Steck 


f te 
their salaries during previous years. 
N.J.S.A. 18:6-58.—Steck v. Board of 
Education of City of Camden, 15 A.2d 
454, 125 N.J.L. 261. 
N.Y¥.Sup. The “purpose” contemplat- 
ed by the constitutional provision pro- 
hibiting a county, city, town, village or 
school district from contracting any 
indebtedness except for county, city, 
town, village or school district purpos- 
es is something for the common good 
and general welfare of the municipality, 
sanctioned by its citizens, pubis in 
~ character and authorized b he legis- 
lature. Const. art. 8, § 2.—Hoyt v. 
Broome County, 25 N.Y.S.2d 527, 175 
Mise. 896. 
Under. statute prohibiting a county, 
city, town, village or school district 
from giving or loaning money in aid 
of an individual or from contracting 
any indebtedness except for county, 
city, town, 
purposes, actual services must’ be ren- 
dered to the political subdivision before 
pay ean. be given. Const. art. 8, §§ 1, 
2.—Hoyt v. Broome County, 25 N.Y.S. 
2d 527, 175 Misc. 896. 
Okl. The various methods, in addi- 
tion to constitutional method of raising 
tax rate by vote of the people, whereby 
a school district may raise funds to 
erect school building and purchase 
seats and desks therefor, are not ex- 
elusive but cumulative, and_ school 
board may follow any one of them. 68 
Okl.St.Ann. § 289; Okl.St.Ann.Const. 
art. 10, §§ 9, 16, 26.—Oklahoma Coun- 
ty Excise Roard v. Kurn, 115 P.2d 113. 
Tex.Civ-App. A school district did 
not loan its credit, in violation of Con- 
stitution, to mutual insurance company, 
from which it contracted to purchase 
fire insurance policy, on theory of part- 
nership among policyholders, as mu- 
tual insurance corporation is not “‘part- 
nership” and the policyholders are 
neither ‘“‘partners’’ of each other nor 
of corporation. Vernon’s Ann.Civ.St. 
art. 4860a—8; Vernon’s Ann.St.Const. 
art. 8, § 52; art. 11, § 3.—Lewis_v. 
Independent School Dist. of City of 
Austin, 147 S.W.2d 298, error granted. 


Tex.Civ.App. The statute authoriz- 
ing public corporations, such as school 
districts, to contract with mutual in- 
surance companies for fire insurance 
policies, is not unconstitutional as au- 
thorizing such districts to lend their 


eredit to such companies. Vernon’s 
Ann.Civ.St. art. 4860a—8;  Vernon’s 
Ann.St.Const. art. 3, § 52; art. 11, § 3. 


—Lewis v. Independent School Dist, of 
City of Austin, 147 S.W.2d 298, error 
granted. 

The statute authorizing public cor- 
porations, such as school districts, to 
contract with mutual insurance com- 
panies for fire insurance policies, is 
not unconstitutional as authorizing 
such a district to become a ‘‘stockhold- 
er’ in, or ‘subscriber to capital stock” 
of, private corporation. Vernon’s Ann. 
Civ.St. art. 4860a—8; Vernon’s Ann. 
St.Const. art. 3, § 52; art. 11; § 3.— 
Lewis v. Independent School Dist. of 
City of Austin, 147 S.W.2d 298, error 
granted. 

§ 625 

Wyo. Payment by school district of 
its proportionate share of special as- 
sessment for sewer line constructed by 
city in vicinity of school building, 
would not constitute a misappropria- 
tion of school funds, since the funds 
would be used to increase and preserve 
the health and welfare of pupils and 
teaching staff of the school. Rev.St. 
1931, § 22-146—In re Improvement 
Under Special Assessment Statutes by 
Sanitary Sewer, City of Cheyenne, 113 
P.2d 958. 

627 


§ 

©.C.A.Fla. In determining yalidity of 
statute authorizing county board of 
public instruction to issue bonds for 
purpose of purchasing a building site 
and erecting and furnishing a high 
school building, constitutional] provi- 
sion authorizing Legislature to em- 


village or school district 


; 7 t i 
p any special tax se 
to issue bonds when properly vo 
les8 bonds together with all existing 
indebtedness of district should aggre- 
gate more than 20 per cent. of assessed 
value of taxable property therein was 
inapplicable. Sp.Acts — Fla.1925, c. 
10655; Const.Pla. art. 12, § 17.—Mere- 
dith v. Board of Publie Instruction 
for Hernando County, 112 F.2d 914. 
Florida etatute authorizing county 
board of public instruction to issue 
bonds for purpose of purchasing a 
building site and erecting and furnish- 
ing a high school building does not 
violate Florida constitutional provi- 
sions authorizing assessment and col- 
lection of taxes for “support of free 
public schools’ and requiring school 
funds to be disbursed solely for “sup- 
port and maintenance of free public 
schools’, since such provisions could 
not be construed as prohibiting the 
purchase of land and construction and 
furnishing of school buildings. Sp. 
Acts Fla.1925, c. 10655; Const.Fla. art. 
12, §§ 8, 9—Meredith v. Board of 
Public Instruction for Hernando Coun- 
ty, 112 F.2d 914. ae 


Pa. The lower court erred in hold- 
ing that architects’ contractswith school 
district executed on October 9, 1937, 
was effective as of September 23, 1936, 
when original resolution. selecting ar- 
chitects was passed, and therefore, was 
not illegal as exceeding debt limitation 
because there wag no evidence of dis- 
trict’s financial condition on that date, 
but execution date was controlling 
where one architect himself testified 
that he did not expect to be compen- 
sated unless a PWA grant was obtain- 
ed and electorate approved proposed 
bond issue, and district did not ac- 
cept grant until October 4, 1937, when 
it also authorized execution of contract, 
53 P.S. § 1871 et seq.; P.S.Const. art. 
9, § 8—Innes v. School Dist. of City of 
Nanticoke, 20 A.2d 225, 342 Pa. 433. 

Where statement of school district’s 
financial condition filed pursuant to 
statute showed Sree aT one Crane 


net indebtedness to be 7,226.17 and 
last preceding assessed valuation of 
taxable property to be $12,000,206, so 
that district had a borrowing capacity 
of only $2,777.95, and evidence showed 
that no current funds could have been 
available to pay architects’ fee of ap- 
proximately $20,000 under contract, ar- 
chitects’ contract with district was void 
as creating an indebtedness in excess 
of 2 per cent. limitation, P.S. §§ 
491° 409° 4445 500, 11860. 538), PS. § 
1871 et seq., and § 1872; P.S.Const. art. 
9, § 8—Innes v. School Dist. of City 
of Nanticoke, 20 EG aa 342 Pa. 433. 


Ariz. Under provision of budget, law 
requiring county and city officers to 
make annual statement and estimate of 
amounts which might be required to 
meet public expense for the ensuing 
year, final budget adopted by board 
of supervisors for school purposes is 
included in estimate, notwithstanding 
that board has no power to alter 
amount of money to be raised for each 
school district, and it was intended 
that the limitations of the budget law 
in regard to amount expended and the 
obligations to be incurred would apply 
to school districts in the same manner 
as it does to general county and mu- 
nicipal expenditures. Rev.Code 1928, 
§§ 3097, 3098.—Yanke v. School Dist. 
No. 65 of Maricopa County, 105 P.2d 
966. 

Where school district budgeted $720 
for janitor’s services, which sum was 
paid to him, and at the end. of the fis- 
cal year during which janitor per- 
formed services district had on hand 
surplus which was not the proceeds of 
taxes for such fiscal year, and which 
sum was neither expended nor obligat- 
ed for any particular purpose, janitor 
was not entitled to recover in addition 
to sum paid to him wages alleged to 
be due under minimum wage law, since, 
when amount budgeted by the district 
for payment of janitor had been ex- 
pended, district could not legally ex- 
pend any further sum from the current 
year’s taxes for such services. Rev. 


necessary 
with its educational needs. } 
1930, §§ 413-422, as amended by Gen. 
St.Supp.1935, §§ 85¢ to 87c: Gen.St. — 
Supp.1935, § 275c—Board of Education ~— 
of Town of Stamford v. Board 
nance of Town of Stamford, 16 A.2 
601, 127 Conn. 345. ; 

A town board of finance must exer- 
cise its sound judgment in determin- 
ing whether or to what extent estimate: 
of town board of education for ex- 
penditures for purposes which it is 
duty or within discretion of such 
board to effectuate exceed sums rea- 
sonably necessary, and, if finance board > 
properly exercises it 


its discretion and 
town approves budget, board of edu 
cation has no power to exceed appro- 
priations made. Gen.St.1930, §§ 13d 0 
422, as amended by Gen.St.Supp.1935, 
§§ 85¢c to 87c;_Gen.St.Supp.1935, § 275¢. — 
—Board of Education of Town of 
Stamford y. Board of Finance of Town 
of Stamford, 16 A.2d 601, 127 ‘Conn. — 
345. Et wee 
The estimates of town board of edu-- 
cation should be itemized, so as to — 
indicate whether proposed expenditures _ 
are for purposes effectuation of which 
is such board’s duty or for it to de-"7 
termine in its independent discretion 
or whether they are for purposes not 
within such classes, and town board — 
of finance must consider various items 
separately before reducing estimates, — 
Gen.St.Supp.1935, § 275c.—Board of — 
Education of Town of Stamford y. — 
Board of Finance of Town of Stam- ~ 
ford, 16 A.2d 601, 127 Conn, 345. 
A town board of finance may prop- 
erly make suggestions to town board — 
of education as to changes deemed — 
desirable in estimates submitted by — 
board of education, but can act only ~ 
on estimates ultimately submitted. Gen. 
St.Supp.1935, § 275¢e.—Board of Wdu- 
eation of Town of Stamford y. Board — 
of Finance of Town of Stamford, 16 
A.2d 601, 127 Conn. 345, i 
Neither town board of finance nor 
town itself can impose any condition ~ 
as to way in which money appropriated 
for certain purpose to town board of — 
education shall be spent thereby, nor 
prevent such board from making trans- 
fers of appropriations within power 
given it by statute. Gen.St.Supp.1935, 
§ 275¢c.—Board of Education of Town 
of Stamford vy. Board of Finance of 
Town of Stamford, 16 A.2d 601, 127 
Conn, 345, 


One purpose of legislature in estab- 
lishing town boards of finance was to 
afford a check against incurring of 
school expenses, which are not. reason- 
ably necessary to serve educational in- 
terests of people of town and which 
town can ill afford to meet, by town 
board of education. Gen.St.1930, §§ 
413-422, as amended by Gen.St.Supp. 
1935, §§ 85c to 87c; Gen.St.Supp.1935, 
§ 275¢c.—Board of Hdueation of Town 
of Stamford v. Board of Finance of 
Town of Stamford, 16 A.2d 601, 127 
Conn, 345. 
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right that it gives a taxpayer. 


WPS. § 2272, provides that it shall be 
_ the duty of the Court after hearing 
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N.J.Sup. A board of education may 
borrow against its appropriation for 
an ensuing year, and it may _ include, 
in its next application for funds to the 
board of school estimate, the amount 
so borrowed. N.J.S.A. 18:6-58.—Steck 
v. Board of Education of City of Cam- 


den, 15 A.2d 454, 195 N.J.L. 261. 
§ 668 F 
Fla. Where judgment was obtained 


on bonds issued by board of public in- 
struction, the bonds became merged in 
the judgment, and thereafter ceased to 
exist as lawful obligations, and hence 
funds of special tax school district 
could not be paid to the holder of the 
judgment under statute providing that 
county board may invest sinking fund 
eollected for retirement of any bonds 
of any school district in the bonds of 
district of the same 
county, since the statute did not au- 
thorize the purchase of judgments but 
: Acts 1939, 
e. 19355, § 1055; Sp.Acts 1923, c. 9374. 
—Board of Public Instruction for Brad- 
ford County v. Gibbs, 197 So. 443, 143 
LVI Oe 


§ 669 Sas 
The Act of 1939 providing 
in part that board of school directors 
shall, at least 15 days prior to time final 
action is taken on any budget, publish, 
- by advertisement at least once in two 


- newspapers of general circulation, no- 
tice that proposed budget is open to 


public inspection, and that advertise- 
ment shall include a notice of public 
hearing on proposed budget, gives an 
employee of a_ school aisinlels every 
§ 571.—Walsh vy. School Dist. of Phila- 


_ delphia, 19 A.2d 598, 144 Pa.Super. 321. 


Pa.Com.Pl. Section 2626 of the 
School Code, contained in the Act of 
_ May 18, 1911, P.L. 309, as amended, 24 


argument, to file its findings of fact and 
law, and enter judgment in accordance 
therewith: Provided, that if, after 
argument, the court shall deem any 


question or questions of fact so doubt- 


ful under the evidence submitted, as to 

render it desirable that an issue should 

be directed as to such question or ques- 

tions to be tried by a jury, the court 

may direct such an issue.—Appeal from 
Audit of Blythe Tp. School Dist., 8 
Sch.Reg. 217. 

The Commonwealth, any school dis- 
trict of the fourth class, or any inde- 
pendent school district, or any taxpayer 
thereof on behalf of said Common- 
wealth, district, or any person or per- 
sons against whom any sum has been 
charged in any report filed by the audi- 
tors of such school district, may appeal 
from any auditors’ report.—Appeal 
from Audit of Blythe Tp. School Dist., 
8 Sch.Reg. 217. 

The statutes are silent as to the 
manner of bringing before the court 
interested parties in appeals from re- 

orts of auditors, but it can readily 
he done by a citation.—Appeal from 
Audit of Blythe Tp. School Dist., 8 Sch. 
Reg. 217. Be 


§ 6 

Miss. Under statute prohibiting coun- 
ty superintendent of education from is- 
suing pay certificates to teachers, school 
earriers or other persons in excess of 
amount received on account of public 
schools for current fiscal year, or in 
excess of budget estimates for current 
fiscal year, legislature did not intend 
to have the schools operate a month 
more or less and close down until 
funds allocated were actually paid in- 
to the county treasury. Laws 1936, c. 
255, § 14.—National Surety Corporation 
y. State, for Use of Rogers, 198 So. 
290. 
Miss. Under statute expressly re- 
quiring that contract for transportation 
of pupils be in writing, certificates is- 
sued to a carrier whose contracts are 
not in writing are invalid. Code 1930, 
§ 6639(a).—Gordon vy. Trustees Tus- 
cumbia School Dist., 1 S0.2d 234. 

The amended statute relating to the 
expenditure of school funds is for the 
benefit of those who hold valid obliga- 
tions of school districts and is not a 
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curative statute in sense which would 


permit granting relief to the holder of 
teachers’ and carriers’ certificates which 


were invalid because the contracts un- 


der which the services were performed 
were not in writing as required by 
statute. Code 1930, § 6639(a); Laws 
1936, ce. 255.—Gordon v. Trustees Tus- 
cumbia School Dist Bene 234. 
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Tex.Civ.App. Where evidence showed 
that defendant school district did not 
at time contract was entered into with 
plaintiff or during the scholastic year 
have available or accruing to it funds 
necessary to meet two vouchers which 
were the basis of plaintiff's cause of 
action, vouchers were void.—Stewart v. 
Newton Independent School Dist., 153 
S.W.2d 270. 
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Til. Where it appeared that numer- 
ous judgments were obtained, at about 
the same time, against board of edu- 
cation, that the judgments were ren- 
dered on unpaid school warrants for 
1929 or for breach of duty by officer 
of a quasi-municipal corporation, that 
board knew fund created to pay 1929 
warrants had been held invalid, and 
that judgments were allowed on theory 
not approved by Supreme Court, the 
judgments ‘were presumptively fraud- 
ulent and taxpayers were not barred 
from contesting validity of statute au- 
thorizing bonds to be issued as means 
of paying the judgments. Smith-Hurd 
Stats. c. 122, § 327.62 et seq.; Smith- 
Hurd Stats.Const. art. 9, § 9.—Leviton 
v. Board of Education of City of Chi- 
cago, 30 N.E.2d 497. 374 Ill. 594. 


§ 690 
Tex.Civ.App. Under Constitution and 


statutes providing that bonds may be’ 


voted and taxes levied and collected 
by rural high school districts for con- 
structing and equipping ‘school build- 
ings,’ the question of fact as to what 
sort of a building would be necessary 
or useful for purpose of conducting a 
public free school must be left to de- 
termination of governing authorities 
of school district. Vernon’s Ann.Ciy. 
St. art. 29221; Vernon’s Ann.St.Const. 
art. 7, § 3.—ULandrum vy. Centennial 
Rural High School Dist., 146 S.W.2d 
799, error dismissed, judgment correct. 


§ 695 

Ark. The right of a school district 
to issue bonds is wholly dependent 
upon statutes.—Lakeside Special School 
Dist. of Chicot County v. Gaines, 153 
S.W.2d 149. 

Miss. Under a statute authorizing 
board of supervisors, on petition of ma- 
jority of qualified electors in a consoli- 
dated school district, to issue bonds of 
district for specified purposes, a peti- 
tion, which after naming certain of 
such ‘purposes concluded with the term 
“et cetera,” should not have been grant- 
ed by the board, as such petition did 
not show with certainty the purpose 
for which the bonds were to be issued 
in that it failed to disclose that such 
purpose was definitely within the statu- 
tory authority, the term “et cetera’, 
when following things particularly 
named, meaning “and other things of 
like kind or purpose as compared with 
those immediately theretofore mention- 
ed.” Code 1930, § 6643.—Hisaw vy. Dlli- 
eee Ridge Consol. School Dist., 198 So. 


Proceedings for the issuance of bonds 
of a consolidated school district on pe- 
tition by electors, as authorized by 
statute, must show on their face the 
purpose for which such bonds are to 
be issued with such certainty as will 
distinctly disclose that their issuance 
will be definitely within the statutory 
authority. Code 1930, § 6643.—Hisaw 
v. Hllison Ridge Consol. School Dist., 
198 So. 557. 
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Fla. Where bonds of special tax 
school district proposed to be refund- 
ed were also refunding bonds issued 
in exchange for original bonds and 
bore deferred interest coupons, board 
of public instruction was authorized 
to issue refunding bonds in exchange 
for outstanding bonds without refer- 
ence to payment of any portion of de- 


‘i 
7 


ye 


143 Fla. 557. ; 
Fia. The act permitting use of mu- 
nicipality’s past-due obligations to pay 
taxes levied for payment of interest on, 
and sinking fund to pay principal of, 
municipal Conde and statutes provid- 
ing for budget and readjustment, re- 
funding and liquidation of indebtedness 
of financially embarrassed political sub- 
divisions of state, are inapplicable to 
refunding bonds of county and special 
road and bridge districts and special 
tax school districts therein. Acts 1931, 
Ex.Sess., c. 15772; Acts 1935, ce. 16838, 
16965, 17401; Const. art. 9, § 6.—State — 
v. South Lake County Special Road 
and Bridge Dist. in Lake County, 198 
So. 832. 
Special road and bridge districts’ and 
special school tax districts’ regularly 
validated bonds, refunded by issuance 
of other bonds, were not invalid be- 
cause acts authorizing them did not 
limit amount of bonds or tax to sup- 
port them. Acts 1931, Ex.Sess., ec. 
15772; Const. art. 9, § 6.—State v. 
South Lake County Special Road and 
Piece Dist. in Lake County, 198 So. 


Tex.Civ.App. Statements made by a 
representative of bondholders, to the 
effect that he would save school dis- 
trict interest on bonds and a consid- 
erable sum of money and make the in- 
debtedness on bonds payable in fu-- 
ture instead of having it in default, 
were not binding on holder of interest 
coupons, where it was not shown that 
the representative was the agent of or 
connected with or in any wise au- 
thorized to represent coupon holder.— 
Simpson v. Williams Rural High 
School Dist., 153 S.W.2d 852. 

Where agent of holder of interest 
coupons met with trustees of rural 
high school district and represented 
that interest coupons were valid obli- 
gations and that, unless the coupons 
were refunded, holder would sue dis- 
trict and close school for that year, 
as result of which school district 
passed an order reciting issuance of 
district schoolhouse bonds of a certain 
series, the refunding thereof, and in 
effect that interest coupons held by 
holder had matured and were unpaid 
and that board deemed it advisable to 
refund, unpaid coupons and provided 
for issuance of refunding bonds, dis- 
trict could not refuse to issue such 
bonds on ground that statements made 
by coupon holder’s agent showed “du- 
ress of property” since demands of the 
agent were not wrongful or unlawful. 
—Simpson y. Williams Rural High 
School Dist., 153 S.W.2d 852. 

Where right to recover on interest 
coupons was barred by limitations and 
rural high school district thereafter 
ordered the issuance of refunding 
bonds to refund interest coupons, mor- 
al obligation to pay original indebted- 
ness was sufficient “consideration” for 
refunding bonds, and limitation was 
not a defense to the contract to refund. 


—Simpson y. Williams Rural High 
School Dist., 153 S.W.2d 852. 
Board of trustees of rural high 


school district was authorized by stat- 
ute to issue bonds with which to re- 
fund matured interest coupons held 
by holder, and it could not by an ex 
parte order repudiate or rescind the 
order which was a valid contract. Ver- 
non’s Ann.Ciy.St. art. 2789.—Simpson 
v. Williams Rural High School Dist., 
153 S.W.2d 852. 
§ 698 

Ark. Under statute giving school 
district authority to issue bonds to 
fund valid outstanding bonded indebt- 
edness, and giving right of conversion, 
where school district proposed to issue 
4 per cent. funding bonds which with 
outstanding bonds was less than 8 per 
cent. of the assessed valuation of prop- 
erty in the district for which district 
was authorized to issue bonds, and 
buyer of bonds proposed to convert 
the 4 per cent. bonds to 3 per cent. 
bonds of an increased amount which 


ai .“ , fe 
would exceed the limitation on dis- | 
trict’s indebtedness, the converted 
bonds would be valid in view of fact 
that principal and interest on conver- 
sion of the 3 per cent. converted bonds 
was the equivalent of the total amount, 
principal and interest, of the 4 per cent. 
bonds. Pope’s Dig. § 11493, as amend- 
ed by Laws 1941, Act 393; §§ 11495, 
11496, 11498; Acts 1941, Act 91, §§ 1, 
2.—Lakeside Special School Dist. of 
Cathe County v. Gaines, 153 S.W.2d 


§ 699 
tll. An act attempting to validate 
claims against a school district and 
bonds issued to pay them is invalid, 
-where the Supreme Court held the 
bonds invalid in a prior decision be- 
cause the claims exceeded the district’s 
statutory debt limit. Smith-Hurd 
Stats. ¢. 113, § 44; c. 122, § 406s; 
Laws 1935, p. 1335, Smith-Hurd Stats. 
ce. 122, § 406y.—People ex rel. Leaf v. 

Orvis, 30 N.H.2d sea Til. 536, 
6 


Cal.App. In action to have_ school 
district bond election declared void, 
evidence sustained findings that plain- 
tiff taxpayers were intimidated by 
force and violence and threats of ad- 
ditional violence from bringing to the 
polling place four qualified voters of 
district who would have voted against 
proposed bond issue, and that four 
additional votes against issue would 
have defeated proposed bond issue.— 
Williams v. Venneman, 109 P.2d 757. 

Findings that on day of school bond 
election plaintiffs were intimidated by 
force and violence and threats of ad- 
ditional violence from bringing to poll- 
ing place four qualified voters of school 
district who would have voted against 
proposed bond issue, and that the ad- 
ditional votes against bond issue would 
have defeated proposed bond issue, 
sustained judgment declaring the elec- 
tion void.—Williams v. Venneman, 109 
P.2d. 757. 

Fla. Where bonds of special tax 
school district proposed to be refunded 
were also refunding bonds issued in 
exchange for original bonds and bore 
deferred interest coupons, board of 
public instruction was authorized to 
issue refunding bonds in exchange for 
outstanding bonds without reference 
to payment of any portion of deferred 
interest coupons, and without an ap- 
proving vote of freeholders. Acts 1931, 
Ex.Sess., ¢. 15772; Const. art. 9, § 6.— 
State v. Snecial Tax School Dist. No. 
3 of Pinellas County, 197 So. 127, 143 
Fla. 557. 

Tex.Civ.App. In taxpayers’ action 
against school district and board of 
trustees to restrain issuance and sale 
of bonds, irregularities in the bond 
and tax election were concluded against 
taxpayers by adverse judgment in elec- 
tion contest suit in which questions re- 
lating to such irregularities were 
raised.-Landrum vy. Centennial Rural 
High School Dist., 146 S.W.2d 799, 
error dismissed, judgment correct. 
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Mont. A reference, in resolution for 
submission of question of issuance of 
county bonds for school purposes, to 
statute which was erroneously thought 
to govern the proceedings could be dis- 
regarded as surplusage, and did not 
make bonds invalid, where resolution 
was sufficient to meet conditions pre- 
scribed by statute which in fact gov- 
erned the proceedings. Rev.Codes 1935, 
§§ 1301.1, 1301.2, as amended by Laws 
1937, c. 16; Laws 1937, c. 115, § 5(b).— 
Hendrickson v. Powell County, 112 P. 
2a199: 
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Mont. Where Pie of election on 
question of issuance of county bonds 
for school purposes was posted in each 
precinct and published in four issues 
of weekly newspaper, but did not con- 
tain copy of resolution for submission 
of question, as provided by statute, and 
there was no showing that anyone was 
deprived of right to vote or that result 
of election was affected by defect in 
notice, the legislature had the right to 
validate proceedings for bond issue by 
subsequent legislation. Laws 1937, e. 


. 
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115, § 5(c); Laws 1941, c. 45.—Hen- 
drickson v. Powell County, 112 P.2d 


N99 
§ 715 

Mont. The contention that issue pre- 
sented to voters at bond election con- 
tained two purposes, namely, “to erect 
a high school gymnasium’ and “to 
make improvements upon the present 
high school building”, so that bonds 
Were invalid, would not be upheld 
where it was not raised until after the 
election. Laws 1937, ¢. 115.—Hendrick- 
son v. Powell eee 112 P.2d 199. 


Mont. That election on issuance of 
county bonds for school purposes was 
not held until about eight weeks after 
adoption of resolution for submission 
of the question to voters did not in- 
validate bonds, notwithstanding statu- 
tory provision that election should not 
be held more than 25 days after date of 
adoption of resolution, where no objec- 
tion to time of election was raised 
until after election. Laws 1937, c. 115, 
§ 5(b) (3).—Hendrickson v. Powell 
County, 112 P.2d 199. 

§ 731 

Fla. Where petitions by Lake Coun- 
ty board of commissioners and board 
of public instruction to validate re- 
funding bonds of such county and spe- 
cial road and bridge districts and 
special tax school districts therein com- 
plied with all legal requirements and 
were regularly filed, required notice 
was given, each petition was regularly 
submitted to duly constituted judge of 
Fifth Judicial Circuit, and everything 
else prerequisite to issuance of bonds 
was regularly done, circuit court of 
such county had jurisdiction of parties 
and subject matter. Acts 1931, Ex. 
Sess. c. 15772; Const. art. 9, 
State v. South Lake County Special 
Road and Bridge Dist. in Lake County, 
198 So. 832. 

Fla. Where original bonds issued 
by the Board of Public Instruction 
of Brevard County were validated by 
a circuit court decree from’ which no 
appeal was taken, and all proceedings 
with reference to the issue were vali- 
dated by statute, a decree validat- 
ing refunding bonds could not be 
challenged on ground that statute un- 
der which original bonds were issued 
was invalid. Sp.Acts 1927, cc. 12539, 
12540; Acts 1931, Ex.Sess., ec. 15772.— 
McGlaun v. Board of Public Instruc- 
tion for Brevard County, 1 So.2d 464. 

Where it was conclusively shown 
that refunding bonds issued by the 
Board of Public Instruction of Bre- 
vard County were clearly within the 
purview of the statute under which 
they were issued, that was sufficient 
to sustain validation decree. Acts 
1931, Ex.Sess., ¢c. 15772.—McGlaun_ v. 
Board of Public Instruction for Bre- 
vard County, 1 So.2d 464 

Tex.Civ.App. The state board of 
education to which school district 
bonds had been sold is a “necessary 
party” to suit contesting validity of 
bond issue.—Landrum vy. Centennial 
Rural High School Dist., 146 S.W.2d 
799, error dismissed judgment correct. 
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Ark. Statutes providing that no 
bonds shall be sold by school districts 
for less than par on basis of bonds 
bearing interest at rate of 6 per cent. 
per annum, and that bonds may _ be 
sold with privilege of conversion into 
bonds bearing a lower rate of interest, 
but the terms of sale of bonds sold at 
discount shall be such that the district 
shall receive no less and would pay no 
more than substantially the same as 
par for bonds bearing interest at rate 
of 6 per cent. per annum is still 
the law and no school bond may be 
sold for less than par based on a 6 
per cent. rate. Pope’s Dig. § 11496.— 
Lakeside Special School] Dist. of Chicot 


County v. Gaines, 153 S.W.2d 149 
§ 744 
Fla. Where original bonds issued 


by the Board of Public Instruction of 
Brevard County were validated by a 
circuit court decree from which no 
appeal was taken, and all proceedings 
with reference to the issue were vali- 
dated by statute, a decree validating 
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refunding bonds could not be chal- 
lenged on ground that statute under 
which original bonds were issued was | 


invalid, Sp.Acts 1927, cc. 12539, 
12540; Acts 1931, Hx.Sess., ec. 15772. 
—McGlaun v. Board of Public Instruc- 


tion for Brevard County, 1 So.2d 464. — 
_ Jil. The manifest intent of the Leg- _ 
islature in enacting act validating re- 
funding bonds of school district was — 
to place refunding bonds in the same 
category as original bonds and to pre- 
vent an additional reduction in build- 
ing tax on account of refunding bonds. _ 
Smith-Hurd Stats. c. 122, § 406.11—~ 
People ex rel. Hartman v. Terminal R. ; 
Ass’n of St. Louis, 30 N.H.2d 743, 375 
Ill. 186. Vi 
Miss. Where bill of exceptions to 
order of county board of supervisors, — 
which adjudicated all the necessary ju- 
risdictional facts to entitle board to is- — 
Sue school ‘bonds, stated merely 
ees of objections made before the 
oard as being contrary to recitals of 
the board’s order and failed to embody _ 
the facts and decisions of the board, as 
required by statute providing for or as 
peal to circuit court, such order of the — 
board which was attached to bill of ex- | 
ceptions as an exhibit and by statute — 
made a part thereof, was affirmed. 
Code 1930, §§ 61, 6643.—Adcock y. — 
Board of Sup’rs of Winston County, 2 — 
So.2d 556. inte 
_ President of board of supervisors, by 
signing bill of exceptions to board’s or- i 
der providing for issuance of certain 
school bonds, acknowledged that ob- — 
jections set out in bill of exceptions 
were in fact made at meeting of board, 
but did not thereby acknowledge that _ 
facts recited in bill of exceptions as 
grounds for such objections were true. . 
Code 1930, §§ 61, 6643.—Adcock ‘vides 
Board of Sup’rs of Winston County, 2 ine 
So.2d 556. ' e 
Mont. Where county bonds were is- 
sued to match federal funds for im- 
provement of county high school and — 
it was not shown that district high _ 
school within county needed improve- 
ment, failure to divide proceeds of — 
bond issue with district wherein dis- 
trict high school was located did not — 
invalidate bonds. Rev.Codes 1935, § 
1262.15; Laws 1937, ¢c. 115, § %7— ~ 
Biepes v. Powell County, 112 P. 


i 
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Ark. The purpose of the Legislature — 
in adopting statute providing that on 
proposed issue of bonds by any school 
district, directors shall submit to the 
electors the question of the number of 
mills to be set aside in the building | 
fund to pay the bonds and interest on 
the proposed issue, was to provide a 
fund, called a building fund, into which 
the tax voted to pay bonds by a con- 
tinuing levy should be credited. Pope’s . 
Dig. § 11498.—Lakeside Special School 
Dist. of Chicot County v. Gaines, 153 | 
S.W.2d 149. 
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C.C.A.Ark. Under Arkansas law, 
where urban special school district | 
issued bonds for building purposes and ~*~ 
gave lien upon school buildings, if elec- 
tors of district failed or refused to vote 
funds for payment of bonds, the bond- 
holders were entitled to enforce the lien 
upon the real property of the district. 
Crawford & Moses’ Dig.Ark. §§ 8977, 
8978, 9010; Const.Ark. art. 14, § 3, as 
amended, Amend, No. 11.—Morton vy. 
Dardanelle Special School Dist. No. 15 
of Yell County, Ark., 121 F.2d 423. 

Okl. Lien of improvement bonds 
payable from money raised by assess- 
ments against school property may be 
extinguished by mere lapse of time, 
and is extinguished by lapse of time 
within which under provisions of civil 
procedure an action or the equivalent 
of a_ civil action can be brought to 
liquidate the obligation. Comp.St.1921, 
§ 4583 et seq., and § 4593; 11 OkI.St. 
Ann. § 107; 42 OklSt.Ann. § 23.— 
Board of Education of City of Duncan 
v. Johnston, 115 P.2d 132. 

§ 749 

Idaho. Where all property in a 
county was in either an organized or 
an unorganized school district, the 
words “school district”, within stat- 


ute relating to taxation in those coun- 
_ ties where property assessed at more 
than 67 per cent. of the total assessed 

- valuation of such counties is situate 
_ outside of the boundaries of school dis- 
tricts, would not be construed as mean- 
ing all school districts in the county 
or all organized school districts, since 
such construction would render the 
statute wholly ineffective, and the 
words were properly construed to re- 
Bae ter o ‘any number of counties having 
the school population specified in the 
statute and less than 67 per cent. of 
8 ion. Code 1932, §§ 
32-301, 32-401, 70-114, and § 61-806b, 
is added by Laws 1939, ec. 124.— 
Northern Pac. Ry. Co. v. Shoshone 

_ County, 116 P.2d yee 
Petey 


respective of number of school children 
therein, and to provide for turning the 
money so raised over to the county at 


-tricts only without extending such tax 
to all of the same class of subjects 
ithin the territorial limits of the au- 
Wo hority levying the tax, and because 
attempting to authorize county com- 
missioners as trustees of unorganized 
‘school districts to raise legislative levy 
above three mills and to turn the 
money received therefrom into general 
ounty school fund. Code 1932, §§ 
32-406, 32-702, as amended by Laws 
oe 939, c. 249; § 8, c. 241, § 1; § 61-806, 
+ ag amended by Laws 1937, c. 205, § 3; 
Const. art. 7, §§ 5, 6.—Scandrett. v. 
eS _ Shoshone County, 116 P.2d 225. 
- Il. School districts have only such 
ai taxing power as is given them by stat- 
ute—People ex rel. Leaf vy. Orvis, 30 
 N.W.2d 28, 374 Ill. 536. 
Iu. The inclusion of amounts for 
abatements and deferred collections in 
board of education tax levies was 
fk valid, as against contentions that ap- 
_- propriations for abatements and de- 
' ferred collections violated constitution- 
a al provisions requiring due process and 


niformity of taxation, and were dou- 

in. Smith-Hurd Stats. 

Rye _§ 102; Smith-Hurd Stats.Const. 

Pie art.ri2, DE ATi. o SS ails Mel Sepa. 

Const. Amend. 14.—People ex rel. To- 

man y. 1500 Lake Shore Drive Build- 

'. ing Corporation, 38 N.H.2d 455, 376 

‘Tl. 301. 

Mo. The specific inclusion of and 
_ reference to school taxes in defining 
“other purposes” in statute providing 

that the words “and for other pur- 

© poses” in statutes relating to taxation 

Y. of railroad companies, included all tax- 

es, the levy of which shall have been 
- Jawfully directed by a school meeting, 

-sehool officer, or school board, other 

_ than taxes for school purposes and for 

erection of public buildings therein 

Ei provided for, reveal a legislative intent 


to make such definition applicable only 
7 to taxes ordered or authorized by 
school districts. Mo.St.Ann. § 10036, 
p. 8045.—State ex rel. Halferty v. Kan- 
t sas City Power & Light Co., 145 S.W. 
y 2d 116. 
2 Okl. School districts within the state 
a are authorized to levy ad valorem taxes 
i for school purposes.—Standish Pipe 
; Line Co. v. Cleveland County Excise 
Board, 114 P.2d 945. 
Pa.Com.Pl. A school district may 
not levy both a per capita tax and an 
occupation tax.—North Sewickley Tp. 
School Dist. v. Smith, 38 D. & C. 242. 
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‘ Pa.Com.Pl. A school district may 
7 properly levy a per capita tax under 
the provisions of section 542 of the 
4 School Code of May 18, 1911, P.L. 309, 
} as amended by the Acts of July 17, 
4 1919, P.L. 997, sec. 1, and May 11, 
1921, P.L. 508, sec. 4, 24 P.S. § 631.— 
North Sewickley Tp. School Dist. y¥, 
Smith, 38 D. & C. 242. 
§ 754 
©.C.A.Ark. Under Arkansas statute, 
the authority of board of directors of 
an urban special school district to is- 
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sue bonds on behalf of district without — 


Bar abe of its electors does not include 
the power to pledge the general tax 
revenues of the district, and an attempt 
by the board to create a lien upon any 
part of such revenues is void. Craw- 
ford & Moses’ Dig.Ark. §§ 8977, 8978, 
9010.—Morton v. Dardanelle Special 
School Dist. No. 
Ark., 121 F.2d 423. 

Even if decision of Supreme Court of 
Arkansas that board of directors of ur- 
ban special school district did not have 
authority to pledge general tax rev- 
enues of district without a vote of elec- 
tors, changed rule, existing at time of 
issuxnce of bonds, to bondholders’ prej- 
udice, the change in statutory construc- 
tion would not “impair obligation of 
contract” or violate “due process of 
law” clause of Federal Constitution. 
Crawford & Moses’ Dig.Ark. $5 8977, 
8978, 9010; U.S.C.A.Const, art. 1, § 103 
Amend. 14, § 1.—Morton v. Dardanelle 
Special School Dist. No. 15 of Yell 
County, Ark., 121 F.2d 423. 

Where, at time urban special’ school 
district of Arkansas issued bonds, the 
Constitution provided that the General 
Assembly might by general law au- 
thorize school district to levy by a vote 
of qualified electors a tax for school 
purposes, but after issuance of bonds 
the Constitution was amended so as to 
authorize school district to levy by vote 
of qualified electors a tax for mainte- 
nance of schools, erection and equip- 
ment of school buildings and the re- 
tirement of existing indebtedness for 
buildings, amendment did not ‘impair 
obligation of contract” of the _ bond- 
holders. Crawford & Moses’ Dig.Ark. 
§§ 8977, 8978, 9010; Const.Ark, art. 14, 
§ 3 as amended, Amend. No. 11; U.S. 
C.A.Const. art. 1, § 10.—Morton v. Dar- 
danelle Special Schook Dist. No. 15 of 
Yell County, Ark., 121 F.2d 423. 

Fla, Under the Constitation, the 
Legislature has full power to provide 
for the division of a county or coun- 
ties into school districts, and the .in- 
hibition of. the Constitution is against 
the levying and collection of a tax 
without the consent and approval of 
the qualified electors of the district. 
Const. art. 12, § 10.—State ex rel. Ball 
v. Robinson, 1 So.2d 621. 
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N.Y.Sup. An order of state commis- 
sioner of education directing district 
board of education to submit a proposi- 
tion to voters in district as to whether 
a school should be erected on a site 
already acquired for such purpose at a 
cost of at least $285,000 and not to ex- 
ceed 10 per cent. of assessed valuation 
of district, so as to require approval 
by a two-thirds vote of district and 
consent of board of regents, in settle- 
ment of controversy which had) divided 
district, would not be set aside as ar- 
bitrary, if commissioner was vested 
with power to enter order. Education 
Law, § 480, subd. 1.—Board of Hduca- 
tion of Central School Dist. No. 1 of 
Towns of Hadley, Day and Edinburgh, 
Saratoga County, v. Cole, 29 N.Y.S.2d 
59, 176 Misc. 509. 

Under Hducation Law, state commis- 
sioner of education had authority to is- 
sue orders requiring district board of 
education to submit proposition to vot- 
ers of district as to whether a school 
should be erected on a site already ac- 
quired for such purpose at a cost of at 
least $285,000 and not to exceed 10 
per cent. of assessed valuation of dis- 
trict, so as to require approval by a 
two-thirds vote of district and consent 
of board of regents, which proposition 
board had refused to submit. Educa- 
tion Law, §§ 90, 94, 480, subd. 1, 890, 
891, subd. 4.—Board of Education of 
Central School Dist. No. 1 of Towns of 
Hadley, Day_and Edinburgh, Saratoga 
County, v. Cole, 29 N.Y.S.2d 59, 176 
Mise. 509. 
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Ark, The word “funding” as used in 
ballot informing electors of school dis- 
trict that two-mill tax levy would be 
used to pay proposed funding issue of 
bonds means to convert into a more or 
less permanent debt bearing regular in- 
terest, as to fund floating debt, Acts 
1941, Act 91, §§ 1, 2; Const.Amend.No. 
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15 of Yell County, © 


school 
would expend funds only for necessary 
equipment which would permanently 
become part of building. Ok1.St.Ann. 


court presumed that 


Const. art. 10, § _10.—Pottawatomie 
County Excise Board vy. Standish Pipe 
Line Co., 115 P.2d 118. 
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Ark. The statute authorizing school 
district that has valid outstanding non- 
bonded indebtedness to _ sell school 
bonds for purpose of funding the in- 
debtedness does not violate Constitu- 
tion which authorizes electors of school 


districts to vote tax for maintenance . 


of schools, erection and equipment of 
school buildings and retirement of ex- 
isting indebtedness for buildings but 
providing that no tax shall be appro- 
priated for any other purpose, Acts 
1941, Act 91, 83 1-3; Const.Amend.No. 
11.—Lakeside Special Schoel Dist. of 
Chater County v. Gaines, 153 S:W.2d 


Idaho. Where there were no chil- 
dren of school age within unorganized 
district and no Mayiaca ira) claims, the 
statutory purpose of providing for levy 
of special tax on unorganized school 
districts never arose, and there could 


be no lawful tax, since there was no. 


lawful purpose and the people cannot 
be taxed except for a lawful purpose. 
Code 1932, §$ 32-406, 32-408, as amend- 
ed by Waws 1939, e: ‘249, §§ 3, 5; 
Const. art. 7, §§ 5, 6.—Scandrett v. 
Shoshone County, 116 P.2d 225. 

Ill. The constitutional requirement 
that a rate to pay maturing principal 
and interest on bonds of school dis- 


tricts must be extended is “mandatory” 


and self executing. Smith-Hurd Stats. 
Const. art. 9, § 12.—People ex rel. Mil- 
ler vy. Mobile & O. R. Co., 29 N.K.2d 
604, 374 Ill. 376. 

The first sentence of the statute di- 
recting county clerk to extend a tax 
sufficient to es principal, interest and 
sinking fund requirements of school 
district bonds falling due before first 
delinquent tax date must be construed 
to embrace all school district bonds. 
Smith-Hurd Stats. c. 122, § 212, subd. 
B.—People ex rel. Miller v. Mobile & 
O. R. Co., 29 N.E.2d 604, 374 Ill: 376. 

“Any bonds’’, as used in first sen- 
tence of statute directing county clerk 
to extend a tax sufficient to pay prin- 
cipal, interest and sinking fund re- 
quirements of school district bonds 
falling due before first delinquent tax 
date, means educational and building 
bonds, and ‘‘any such bonds” as used in 
third sentence of statute refers to both 
educational and building bonds. Smith- 
Hurd Stats. c. 122, § 212, subd. B— 
People ex rel. Miller v, Mobile & O. R. 
Co., 29 N.E.2d 604, 374 Ill. 376. 

Ill, Act to the extent it authorizes 
bonds to be issued and sold to. dis- 
charge judgments based on_ liability 
arising out of unpaid tax anticipation 
warrants is void because of violation 
of constitutional provision prohibiting 
a board of education from levying taxes 
to be used for other than corporate 
purposes, Smith-Hurd Stats. ec. 122, § 
327.62 et seq.; Smith-Hurd Stats.Const. 
art. 9, § 9.—Leviton v. Board of Edu- 
cation of City of Chicago, 30 N.H.2da 
497, 374 Tl. 594. 

Il, The statute authorizing munici- 
palities and taxing districts to issue 
refunding bonds, the statute authoriz- 
ing the issuance of school bonds, the 
levy of taxes to pay them, and the de- 
duction of the rate for those taxes 
from the rate applicable to the building 
fund tax, and the statute enacted to 
validate refunding bonds of school dis- 
tricts and to provide for the levy of a 
tax to pay them indicate that the Leg- 
islature intended that the county clerk 
should extend a tax sufficient to pay 
maturing obligations of a school dis- 
trict’s refunding bonds and did not 


fun ns. Smith-Hurd Stats. 

ce. 24, §$§ 662.1, 662.2; c¢. 122, §§ 212, 
406.11; Laws 1935-36, 1st Sp.Sess., p. 
37, § 2—York Community High School 
Dist. No. 88 v. Wagemann, 30 N.E.2d 
oy, 375 Ill. 193. 

1, Statute providing for an annual 
levy for building and educational pur- 
oses and prescribing a maximum rate 
or each purpose and providing for ex- 
tending a separate tax for bond pur- 
poses does not authorize a levy of 
taxes to pay bonds, but merely re- 
lates to the duties of the county clerk 
in poate tax. Smith-Hurd Stats. 
ec. 122, § 212.—People ex rel. Hartman 
vy. Terminal R. Ass’n of St. Louis, 30 
N.E.2d 7438, 375 Ill. 186. 

Il. Taxes included in appropriation 
set out in school budget for purpose 
of furnishing material and supplies for 
painting and decorating school build- 
ing could not be objected to on ground 
that levy was not for a ‘“‘corporate pur- 
pose” notwithstanding project was to 
be carried out in conjunction with W. 
P. A. by which labor was to be fur- 
nished, where expenditure of school 
funds was to be under control of board 
of education.—People ex rel. Toman _ v. 
Onis Estate, 33 N.E.2d 202, 376. Ill. 
112. 


Tenn. A city is excepted from Gen- 
eral Educational Act, so as to be au- 
thorized to continue operating under its 
charter, only where city operating un- 
der its charter levies an elementary 
school tax for operating expenses other 
than for grounds, buildings and equip- 
ment. Pub.Acts 1925, ce. 115, § 15.— 
State ex rel. Smith v. City of Chatta- 
nooga, 144 S.W.2d 1096. 


Tex.Civ.App. Under Constitution 
and statutes providing that bonds 
may be voted and taxes levied and col- 
lected by rural high school districts 
for constructing and equipping “school 
buildings,’ the question of fact as to 
what sort of a building would be 
necessary or useful for purpose of 
conducting a public free school must 
be left to determination of governing 
authorities of schoo] district. Vernon’s 


Ann.Civ.St. art. 29221; Vernon’s Ann. 
St.Const. art. 7, § 3.—Landrum_ v. 
Centennial Rural High School Dist., 


146 S.W.2d 799, error dismissed, judg- 
ment correct. 
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Ark. Under’ constitutional amend- 
ment authorizing electors of school dis- 
trict to vote tax for maintenance of 
schools, “‘maintenance of schools” is not 
limited to future maintenance but in- 
cludes valid existing indebtedness for 
maintenance that has been incurred. 
Const.Amend. No, 11.—Lakeside Special 
School Dist. of Chicot County v. Gaines, 
153 S.W.2d 149. 

The fact that constitutional amend- 
ment authorizing electors of school dis- 
trict to vote a tax for maintenance of 
schools, erection and equipment of 
school buildings and retirement of ex- 
isting indebtedness for buildings made 
specific mention of existing indebted- 
ness for buildings did not exclude the 
right to vote a tax for any other exist- 
ing indebtedness. Const.Amend. No, 11. 
—Lakeside Special School Dist. of Chi- 
cot County y. Gaines, 153 S.W.2d 149. 
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Ill, Under 1935 amendment to sec- 
tion of school law concerning county 
elerk’s duties in relation to school dis- 
trict taxes, Legislature intended to 
re-enact the section as it stood after 
1934 amendment and to make certain 
that there would be no reduction in 
educational purpose rate, regardless of 
what bonds and interest rate had to be 
levied, and that levy necessary to meet 
installments of educational and build- 
ing bonds and interest would be ex- 
tended without regard to maximum 
rates and that if necessary bond rate, 
when subtracted from maximum build- 
ing purpose rate of a particular dis- 
trict, left a remainder, such part of 
pbuilding purpose rate could also be 
levied. Smith-Hurd Stats. ¢«. 122, 
212, subd. B.—People ex rel. Miller y. 


42 C.J. ANNO.—305 
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Mobile & O. R. Co., 29 N.H.2a 604, 374 
Msiecenen ee 


Where 1936 taxes were levied in one 
school district at rate of $1 for educa- 
tional purposes, 18 cents for building 
purposes, 389 cents for 
bonds, and 82 cents for building bonds, 
and in second district at rate of $1 
for educational purposes, 33 cents for 
building purposes and 58 cents for 
educational bonds, and in third dis- 
trict at rate of $1 for educational pur- 
poses, 37 cents for building purposes, 
and 51 cents for educational bonds, and 
maximum building purpose rate of 50 
cents was authorized by referendum in 
first district, and maximum in other 
districts was that fixed by statute, and 
25 cents of levy in second district for 
educational bonds was illegal, sustain- 
ing objections to taxes levied for build- 
ing purposes, ert for 4 cents of 
building purpose rate levied _by second 
district, was proper. Smith-Hurd Stats. 
e. 122, § 212, subd. B.—People ex rel. 
Miller v. Mobile & O. R. Co., 29 N.E. 
2d 604, 374 Ill. 376. 


Ill. Provision of school tax statute 
that bond tax shall be extended with- 
out limitation as to rate or amount 
prevents any scaling down from im- 
pairing the obligation of contract cre- 
ated by an existing bond issue and the 
possible sealing down of other portion 
of tax avoids a conflict with or an im- 
plied repeal of statute fixing maximum 
rate for building purposes. Smith- 
Hurd Stats. c. 122, § 212.—People ex 
rel, Hartman v. Terminal R. Ass’n of 
St. Louis, 30 N.E.2d 7438, 375 Il. 186. 

Under statute providing for an an- 
nual school levy for building and edu- 
eational purposes and prescribing the 
maximum rate for each purpose, pro- 
viding for extending a separate tax for 
bond purposes, and providing that if 
rate for building purposes when added 
to rate necessary to pay maturing prin- 
cipal and interest on “any such bond’ 
equals or exceeds the maximum rate for 
building purposes which district may 
levy, then the same shall be extended 
notwithstanding the fact that it does 
exceed the building rate, but in such 
event no building taxes shall be ex- 
tended, the aggregate rate for building 
purposes and for all bonds, including 
bonds for educational purposes, can- 
not exceed maximum rate. Smith-Hurd 
Stats. c. 122, § 21%2.—People ex rel. 
Hartman vy. Terminal R. Ass’n of St. 
Louis, 30 N.W.2d 743, 375 Ill. 186. 

School tax statute under which ag- 
gregate rate for building purposes and 
for all bonds of school district includ- 
ing bonds for educational purposes 
cannot exceed maximum rate does not 
violate constitutional provision requir- 
ing General Assembly to provide a 
thorough and efficient system of free 
schools. Smith-Hurd Stats. ¢c. 122, § 
212; Smith-Hurd Stats.Const. art. 8, § 
1.—People ex rel. Hartman v. Terminal 
R. Ass’n of St. Louis, 30 N.H.2d 743, 
375 Ill. 186. 

Statute providing for an annual 
school levy for building and education- 
al purposes and prescribing the max- 
imum rate for each purpose, provid- 
ing for extending a separate tax for 
bond purposes, and providing that if 
rate for building purposes when added 
to rate necessary to pay maturing prin- 
cipal and interest on “any such bond” 
equals or exceeds the maximum rate 
for building purposes which district 
may levy, then the same shall be ex- 
tended notwithstanding the fact that it 
does exceed the building rate, but in 
such event no building taxes shall be 
extended, is clear and unambiguous, 
and the words ‘‘any such bond” refer 
to bonds previously mentioned in the 
statute and inelude bonds for both 
educational and building purposes. 
Smith-Hurd Stats. ec. 122, § 212,—Peo- 
ple ex rel. Hartman v. Terminal R. 
Ass’n of St. Louis, 30 N.H.2d 743, 375 
Ill. 186. 

The manifest intent of the Legisla- 
ture in enacting act validating refund- 
ing bonds of school district was to 
place refunding bonds in the same eate- 
gory as original bonds and to prevent 
an additional reduction in building tax 


Mie 


educational 
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on account of refunding bonds. Smith- 
Hurd Stats. c. 122, 406.11.—People — 
ex rel. Hartman vy. Terminal R. Ass’n- 
teat Louis, ,30 N.H.2d 748, 375 Ill. 
The statute validating refunding ‘a 
bonds of school district and providing — 
that building tax should not be reduce i 
by reason of extension of such tax to 
pay principal and interest of refund- 
ing bonds was not applicable in case — 
where taxpayer claimed that “taxes 
levied for building purposes by boards _ 
of education of school district were in-— 
valid on theory that aggregate rates — 
for building purposes and for all — 
bonds, including bonds for educational © 
purposes, could not exceed maximum | 
rate, but the excess rate objected to — 
by taxpayer did not include rate for | 
refunding bonds. Smith-Hurd Stats. ¢ i 
122, §§ 212, 406.11—People ex rel. — 
artman v. Terminal R. Ass’n of S 
Louis, 30 N.H.2d 743, 375 Ill. 186. -— 
Where paragraph A of school 
statute provided for annual levy 
building and educational purposes a1 
prescribed maximum rate for each, am 
paragraph B_ provided for extending 
separate tax for bond purposes, but 
did not authorize board of education t 
levy tax, the provision in paragraph 
that rate authorized should be in addi- 
tion to maximum of all other taxes — 
could not be deemed to be in addi- — 
tion to a separate tax provided for in ~ 
paragraph B, since bond tax_ referred 
to in paragraph B was not levied as 
a separate tax but was merely to be 
extended separately. Smith-Hurd Stats. _ 
ce. 122, § 212.—People ex rel. Hartman ~ 
vy. ‘Cerminal R, Ass’n of St. Louis, 3: 


Kan. Where total levies in sch 
district forming a part of a rural hig 
school district, and in school districts 


tio 


—Thompson_ vy. oe 
Beno County, 106 P.2d 700, 152 Kan. 

Minn. 
rule charter of Minneapolis on the tax- _ 
ing power of the board of education of — 


The limitation in the home — 


the city of Minneapolis is effective to 
restrict efforts to exceed it. Const. art. 
4, § 36.—Board of Education of City — 
Brn RCaPOls v. Erickson, 295 NW. — 


jets 


. t NE 
The board of education of the city it 
of Minneapolis has no emergency pow- | 
er whereby the levy limit for taxes | 
fixed by the Minneapolis home rule | 
charter may be exceeded. Const. art. — 
F 62) art i8se§ , 38.—Board of — 
Education of City of Minneapolis v. — 
Erickson, 295 N.W. 302. eT a: 
Mo. The words “and for other pur- — 
poses” in statutes relating to rate of — 
taxation of railroad property for school: — 
purposes and for erection of public — 
buildings and for other purposes, have 
reference only to taxation for school — 
purposes. Mo.St.Ann. §§ 10029-10031, — 
pp. 8040-8043.—State ex rel. Halferty — 
v. Kansas City Power & Light Co., 
145 S:w.2d 116. uae 
Ohio App. A. writ of mandamus — 
would not be denied in proceeding by ~ 
rural school district, a part of which 
had been annexed by an adjoining city 
school district, to compel the city 
school district to levy and coliect sucn 
taxes necessary to pay the portion of 
the rural school district’s indebtedness 
which the city school district should 
have assumed, on ground that the 
granting of the writ would compel a 
tax levy in excess of the constitutional 
and statutory limitations, since the 
money sought to be secured was to be 
used for the payment of primary obli- 
gations of the city school district. Gen. 
Code, § 4690 et seq.—State ex rel. 
Board of Education of Van Buren Tp, 
Rural School Dist. v. Board of Educa- 
tion of Oakwood City School Dist., 
Montgomery County, 29 N.E.2d 878, 65 
Ohio App. 278. 

Okl. The constitutional provision for 
allocation of the 15-mill limit of ad 
valorem tax leyy among county, school 


pet oO Fy Ae ene ee 
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_ districts, and municipalities, does not 


require county excise board to appor- 
tion some part of the 15-mill limit of 
levy to each of the three subdivisions, 
: irrespective of the relative needs there- 
. of. Okl.St.Ann.Const. art. 10, 9— 
State ex rel. City of Mangum v. Greer, 
ee isla (ade dee Li7,8. ah 

i Under constitutional provision for al- 
location of the 15-mill limit of ad val- 
orem tax levy among county, school 
districts and municipalities, county ex- 
ise board had authority to allocate 10 
s 


mills to county, 5 mills to school dis- 
- tricts and no mills to cities and towns. 
- Ok1.St.Ann.Const. art. 10, § 9.—State ex 
rel, City of Mangum vy. Greer, 111 P.2d 
WLS: 
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Ariz. Where atter formation of un- 
jon high school district a common 
- sehool district within the high school 
district enlarged its boundaries with- 
out: submitting the matter to vote of 
electors and the area annexed to the 
common school district contained rail- 
‘% road’s property, the area containing the 
ae -railroad’s property did not automatical- 
ly become a part of the union high 
sehool district, and taxes for union 
high school district were improperly 
levied on railroad’s property. Rey. 
Code 1928, §§ 999, 1003.—Southern Pac. 
Co. v. Maricopa County, 107 P.2d 212. 

_ Kan. Lands in school district at 
_ time of issuance of district bonds are 
subject to taxation for full payment 
of principal of and interest on_ bonds, 
which have all properties of liens on 
_ property in territory within municipal- 

ity when bonds were issued. Gen.St. 

1935, 10-101, 10-105, 10-112, 72-404, 

+ 72-2001, 72-2003, 72-2004.—Hunziker v. 
School Dist. No. 26, Sheridan County, 
)) 109 P.2a°115, 153 Kan: 102. 
- The fact that statute, providing for 
4 attachment of territory of disorgan- 
' ized school district to adjacent dis- 
_ trict does not expressly excuse prop- 
erty in such territory from liability 
for taxes to pay principal of, and in- 
terest on, bonds subsequently issued 

-- by adjacent district for refunding of 
-» its bonded indebtedness outstanding at 
i shows no 
to impose. such liability, in absence 
of provision that property in attached 
territory shall be liable for such taxes, 
my Laws 191'7,\c. 275; § 1; Gen.St.1935, 
| 72-809, 72-812 to 72-814, 72-819, 72- 
—  §20, 72-2004.—Hunziker v. School Dist. 
No. 26, Sheridan County, 109 P.2d 115, 
fotos wan, 102. 

: ‘Okl. The property in school district 
annexed to independent school district 
is subject to taxation for obligations of 
i annexed district, notwithstanding that 
4 property is burdened with share of ob- 
. ligations of independent district.—Tex- 

‘as-Empire Pipe Line Co. v. Tulsa Coun- 
ty Excise Board, 104 P.2d 441. 
' A levy by county excise board 
against property within bounds of four 
school districts as districts existed pri- 
or to their annexation to independent 
school district, to pay obligations out- 
eranding against annexed districts at 
time of annexation, was legal.—Texas- 
Empire Pipe Line Co. v. Tulsa County 
Excise Board, 104 P.2d 441. 
§ 789 
Okl. Where territory was annexed to 
independent school district as permit- 
ted by statute after the voters of the 
independent school district had by vote 
authorized additional school levies pro- 
vided by statute, the taxable property 
within the annexed territory became 
liable to such levy since taxpayers of 
annexed territory were deemed to have 
acquiesced in the taxes to be levied by 
the annexing district. 70 Okl.St.Ann. 
; 182; Okl.St.Ann.Const. art. 10, § 9.— 
tandish Pipe Line Co. v. Cleveland 
County Excise atnon 114 P.2d 945. 


Pa. The purchase of lot by church 
at a cost of over $50,000 for primary 
purpose of erecting an addition to 
church at some future time was not 
ground for exemption of lot from 

- municipal taxation under constitutional 
provision ana statute exempting from 
city and school taxation actual places 
of religious worship and churches and 
grounds thereto annexed necessary for 
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occupancy and enjoyment of church. 
2 PS. § 5020—204; P.S.Const. art. 9, 
§ 1—First Baptist Church of Pitts- 
burgh y. City of Pittsburgh, 20 A.2d 
209, 341 Pa. 568, 134 A.L.R. 1169. 
The word ‘‘necessary’”’ in statute ex- 
empting from city and school taxes all 
churches with ground thereto annexed 
necessary for occupancy and enjoy- 
ment thereof does not import an ab- 
solute necessity and is not so broad as 
to comprehend.that which is_ merely 


desirable, and means a reasonable nec- - 


essity, and contemplates among other 
matters the’ inclusion of sufficient 
ground for entrance and exit and for 
light and air. _72 P.S. § 5020—204.— 
First Baptist Church of Pittsburgh vy. 
City of Pittsburgh, 20 A.2d 209, 341 
Pa. 568, 1384 A.L.R.. 1169. 

A church purchasing large lot at rear 
of church at a point where there was 
the least need for light, air and ap- 
preach and part of which was used 
or parking lot for church members, 
and part of which was intended to be 
used for future expansion of church, 
was not in its entirety exempt from 
city and school taxes, on ground that 
entire lot was not reasonably neces- 
sary for occupancy and enjoyment of 
church building. 72 P.S. § 5020—204; 
P.S.Const, art: |, 95 1.—First Baptist 
Chureh of Pittsburgh v. City of Pitts- 
burgh, 20 A.2d 209, 341 Pa. 568, 134 
A.L.R. 1169, . 
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Ill Where recorcs of high school 
district disclosed that board of educa- 
tion voted in 1921 to eall election on 
increase in tax rate, but records did 
not include the resolution then adopt- 
ed nor show form of ballot used at 
the election, different persons com- 
prising the board of education in 1940 
could not amend records to supply 
such defects on basis of testimony of 
a few who participated in the earlier 
proceedings, and hence increase in levy 
for 1938 was not warranted by 1921 
election authorizing increase. Smith- 
Hurd Stats. ce. 122, § 1 et seq., and §§ 
120, 212; Laws 1927,-p. 745—People 
ex rel. Toman vy. Chicago Heights Ter- 
minal Transfer R. Co., 32 N.EH.2d 161, 
375 Til 590. 

Under statute requiring that record 
be kept of essential steps in levying 
tax for school district, such matters 
cannot be left to the uncertain memory 

f clerks or _ officers. Smith-Hurd 
tats. e. 122, § 120.—People ex rel. To- 
man yv. Chicago Heights Terminal 
Transfer R. Co., 32: N.H.2d 9161, 375 
T11;1590. 

Ohio App. Where a board of educa- 
tion of a township rural school district 
ascertained that it had a surplus in 
the accumulated school operating fund 
sufficient to operate district schools 
for the year and recommended to coun- 
ty budget commission that no school 
taxes be levied in district for that year, 
the county board of education had no 
power under statute to thereafter order 
that a three-mill general property tax 
levy be placed on tax duplicate of such 
township district. Gen.Code, § 7610-1. 
—Saul vy. Williams County Board of 
rial 29 N.H.2d 907, 65 Ohio App. 
oO ° 

The acts which a county board of 
education may do under section of 
statute authorizing county board to 
act when a township board of educa- 
tion fails to act are limited by phrase 
“by this title,” contained in section, to 
acts which a township board may do 
under title in which section is placed, 
which title confers no authority to levy 
a general property tax. Gen.Code, §§ 
7577 et seq., 7610-1.—Saul v. Williams 
County Board of Education, 29 N.H.2da 
907, 65 Ohio App. 343. 

Pa.Super. Where assessors’ records 
for years 1931 to 1934, inclusive, de- 
scribed land as 6.75 acres, although .95 
of an acre had been dedicated to public 
use, but taxpayer did not appeal and 
took no action until 1936 when it ap- 
plied to board of assessors for correc- 
tion of assessment and board of as- 
sessors corrected assessment but school 
board demanded full payment of orig- 
inal levy, board of assessors did not 
have power to make the change in 
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2036, we 
School Dist. of Pittsburgh v. EB. S. S. | 


assessment retroactive. — 
564-566: 53 P.S. § 2021 et s 
O99T Was Pes! 8a 
Sete Co., 14 A.2d 619, 140 Pa.Super. 
590. 

Where assessors’ records for years 
1931 to 1934, inclusive, described land 
as 6.75 acres, although .95 of an acre 
had been dedicated to public use, and 
board of. assessors on application of 
taxpayer made in 1936 corrected as- 
sessment by reducing total valuation, 
even if the reduction were the rectifi- 
eation of an error, it would take the 
consent of the school board to make 
it effective to reduce school taxes 

roperly levied for former years. 24 
Bs. §§ (562, 565: 53 P.S. §) 9991.— 
School Dist. of Pittsburgh v. EB. S. 8. 
Land Co., 14 A.2d 619, 140 Pa.Super. 
590. 
Tex.Civ.App. Fees’ as received by 
sheriff and tax collector for assessing 
and @ollecting taxes for school districts 
tentatively belong to the sheriff and 
tax collector, subject to his duty to 
account therefor to the county under 
the fee bill. Vernon’s Ann.Civ.St. arts. 
2792, 3891.—Taylor v. Brewster County, 
144 S.W.2d 314, error dismissed, judg- 
ment correct. 

Tex.Civ.App. A taxpayer, who ad- 
mitted that he placed a valuation up- 
on his property which was below what 
he regarded as the true market val- 
ue for the alleged ‘purpose of raising 
the issue of true taxable value of prop- 
erty before independent school dis- 
trict’s board of equalization, was pre- 
cluded from making a settlement of his 
tax liability upon basis of his rendi- 
tion. Vernon’s Ann.St.Const. art. 8, § 
1.—Harlingen Independent School Dist. 
v. Dunlap, 146 S.W.2d 235, error re- 
fused. 

In suit against independent school 
district to cancel tax assessment, the 
fact issue whether the property had a 
market value during years involved 
was properly taken from jury, where 
evidence relied upon as presenting a 
fact issue was so general and incon- 
elusive when applied to the property 
that it could properly be considered 
as no evidence at all. Vernon’s Ann. 
Civ.St. art. 7211; Vernon’s Ann.St. 
Const. art. 8, 1.—Harlingen Inde- 
pendent School Dist. v. Dunlap, 146 S. 
W.2d 235, error refused. 

Where valuation is arbitrary for any 
reason, assessment is void notwith- 
standing that other property in inde- 
pendent school district of same char- 
acter was uniformly assessed in same 
way, and valuation of property is an 
“arbitrary valuation” where board re- 
fuses to hear pertinent evidence, in- 
cluding estimate of competent witness- 
es which is not objectionable as_stat- 
ing a conclusion. Vernon’s Ann.St. 
Const. art. 8, § 1.—Harlingen Inde. 
pendent School Dist. v. Dunlap, 146 8S. 
W.2d 235, error refused. 

A taxpayer was entitled to cancel- 
lation of assessment for tax purposes 
made by independent school district 
on ground that valuations were based 
upon the “intrinsie value” rather than 
the “market value” of the property and 
board refused to hear evidence relating 
to market value of property, even if it 
could be found that property had no 
market value for the years involved, 
since under statute board of equaliza- 
tion had duty to determine whether the 
property had a market value for the 
years involved. Vernon’s <Ann.Ciy.St. 
art. 7211; Vernon’s Ann.St.Const. art. 
8, § 1.—Harlingen Independent School 
Dist. v. Dunlap, 146 S.W.2d 235, error 
refused. ; 


_Vt. Collection of village and school 
district taxes, assessed on grand lists 
and quadrennial appraisals, made by 
listers not elected by ballot, but cho- 
sen by casting of single ballot by per- 
son instructed to do so by viva voce 
vote, and town tax assessed on grand 
list by selectmen chosen in same man- 
ner, cannot be enforced, in absence of 
validating act. P.L. 3432.—Richford 
Sav. Bank & Trust Co. v. Thomas, 17 
A.2d 239. 

Taxes are assessed on municipality’s 


Tr 
rb: r officers, are town 
selectmen, villag » trustees, and school 
district prudential committee. | 
3484, 4382; Laws 1886, No. 195, § 
10.—Richford Sav. Bank & Trust Co. v. 
Thomas, 17 A.2d 239. 

Wash. A special tax which notice of 
election and official ballot recited was 
for construction of an addition to high 
school building was not illegal on 
ground that sole purpose of the tax 
was to match a grant of PWA funds 


pond eiteren Aine recital in minutes of 
board of directors that a special elec- 
tion would be held on matter of tax 
to match federal grant in event gov- 
ernment should see fit to extend offer 
of grant.—Weyerhaeuser Timber Co. v. 
School Dist. No. 118 of Pacific County, 
110 P.2d 872. 


§ 795 

‘Idaho. The statute authorizing the 
levy of a tax sufficient to provide a 
county equalization program not in 
excess of 35 per cent. of the state mini- 
mum educational program does not re- 
quire that performance of preliminary 
steps by county commissioners and 
county superintendent of schools be 
made a matter of record, and, if the 
underlying facts justifying such steps 
exist, their existence is controlling. 
Code 1932, § 61-806a, as added by 
Laws 1939, ce. 81, and §§ 61-806b, 61- 
806c, as added by Laws 1939, c, 124. 
—Northern Pac. Ry. Co. v. Shoshone 
County, 116 P.2d 221. 

Ili. The inclusion of amounts for 
abatements and deferred collections in 
board of education tax levies was val- 
id, as against contentions that  ap- 
propriations for abatements and_ de- 
ferred collections violated constitution- 
al provisions requiring due process and 
providing for tax by valuation and 
for uniformity of taxation, and were 
double and_ uncertain. Smith-Hurd 
Stats. ec. 24, § 102; Smith-Hurd Stats. 
Constimart.- 2.) $2 arty 9) S671, Os 
U.S.C.A.Const, Amend. 14.—People ex 
rel. Toman v. 1500 Lake Shore Drive 
Building Corporation, 33 N.H.2d 455, 
376 Ill. 301. 

Oki. When a levy is made by gov- 
erning board of school district and 
approved by excise board of county to 
which governing board properly sub- 
mits its budget and tax levy is there- 
after extended to’ and upon property 
within the district, but lying within 
an adjoining county, the levy is not 
made in violation of constitutional pro- 
vision relating to amount of ad val- 
orem tax, unless it is shown that such 
levy exceeds the allocation of limit 
made by the excise board of such ad- 
joining county. Okl.St.Ann.Const. art. 
10, § 9.—Standish Pipe Line Co. v. 

- Cleveland County Excise Board, 114 P. 
2d 945. ~ 


Where school district was situated 
partly in one county and partly in an- 
other, and levy was made by governing 
board of school district and approved 
by excise board of the county to which 
the governing board properly submit- 
ted its budget, and tax levy was there- 
after extended to and upon property 
within the district, but lying within 
the other county, the levy which was 
not shown to exceed the allocation of 
limit made by the excise board of the 
other county was not void. 70 OkI.St. 
Ann. § 182; Okl.St.Ann.Const. art. 10, 
§ 9.—Standish Pipe Line Co. v. Cleve- 
jJand County Excise Board, 114 P.2d 
945. 


§ 796 

Jil. Where county clerk made an ex- 
cessive abatement before extending tax 
for board of education bond and in- 
terest purposes, items in the levy which 
were illegal because issued to refund 
tax anticipation warrants should have 
been deducted from the levy as extend- 
ed by county clerk, and it was improp- 
er for county court, in passing on tax- 
payer’s objections to levy, to rectify 
county clerk’s error and ignore amount 
extended by county clerk, by starting 
with the total amount of levy before 
any abatements and deducting there- 
from illegal items and authorized abate- 


Leh OU © 


and that the grant had been denied,. 


-eople ex rel. Toman 
i otel Corporation, 30 
2d 670,. 2) Ags ia Be Mera 
J. Under. statute requiring school 
districts to levy and expend taxes in 
accordance with the annual budget in 
the district, the purpose of requiring a 
budget is to insure that taxes levied 
for specific’ school purposes shall be 
expended for those purposes. Smith- 
Hurd Stats. c. 122, § 158a.—People ex 
rel. Toman vy. Otis’ Estate, 33 N.E.2d 
202, 376 Ill. 112. 

To accomplish the object of the 
school budget statute requiring school 
taxes levied for a definite purpose to be 
applied to that purpose, the statute re- 
quires that object of the appropriation 
be stated, the amount necessary to ac- 
complish that object be specified, and 
the fund out of which it is to be paid 
named, but does not require the state- 
ment of each particular purpose for 
which a tax is levied where each pur- 
pose is properly embraced in one gen- 
eral designation. Smith-Hurd Stats. ¢. 
122, § 158a.—People ex rel. Toman v. 
ae Hstate, 33 N.H.2d-202, 376° Ill. 


Itemization requirements in school 
budget statute must be accorded a 
practical and common sense construc- 
tion, particularly where it is difficult to 
determine in advance the = precise 
amount of the several items. . Smith- 
Hurd Stats. ec. 122, § 158a.—People ex 
rel. Toman y. Otis’ Estate, 33 N.E.2d 
202, 376 Tl. 112. ; 

Taxes included in appropriation set 
out in school budget designating the 
organization units of appropriation to 
be “special accounts not appropriated 
for elsewhere’, and indicating appro- 
priation was to be paid out of build- 
ing fund for the purpose of plant main- 
tenance, or more specifically for materi- 
als, supplies, and expenses incident to 
painting and decorating school proper- 
ty for which labor would be furnished 
by the W. P. A., could not be object- 
ed to on ground that appropriation was 
insufficiently itemized, particularly 
where more particular itemization was 
practicably inadvisable, if not impos- 
sible. Smith-Hurd Stats. c. 122, § 158a. 
—People ex rel. Toman y. Otis’ Hstate, 
83 N.H.2d 202, 376 Ill. 112. 

Ill. Where a school district director 
testified that extra expenditure was 
contemplated by district when district 
tax levy was made, objection to such 
levy on ground that sufficient sum of 
money was in directors’ possession at 
time thereof was properly overruled, 
in absence of showing of gross abuse of 
directors’ discretion.—People ex rel. 
Fisher v. Illinois Cent. R. Co., 35 N.E. 
2d, 60,, 376 111. , 682. 


Kan. Where school district compris- 
ing land in two counties was organized, 


- and budget was adopted for the dis- 


trict, county clerk of county having 
smaller amount of land in the district 
should furnish clerk of other county, 
upon request, the assessed valuation of 
property in that county within the dis- 
trict. Gen.St.1935, 72-3508, 79-1801, 79- 
1958.—School Board of Rural High 
School Dist. No. 4, Russell County v. 
Rupp, 106 P.2d 669, 152 Kan. 636. 

The county clerk of county in which 
the greater part of new schoo} district 
was located had duty to ascertain as- 
sessed value of all property in the dis- 
trict, to determine exact rate of levy 
necessary or amount that would be 
raised by six-mill levy. Gen.St.1935, 72- 
3508, 79-1801, 79-1958.—School Board 
of Rural High School Dist. No, 4, 
Russell County y. Rupp, 106 P.2d 669, 
152 Kan. 636. 


The statutory provision that tax 
levies of cities, townships and school 
districts should be certified by August 
38 is “directory”? and not “mandatory.” 
Gen.St.1935, 79-1801.—School Board of 
Rural High School Dist. No. 4, Russell) 
County v. Rupp, 106 P.2d 669, 152 
Kan. 636. 

The budget of a rural high school 
district must be determined by the 
electors of the district, substantially in 
accordance with statute governing post- 
ing budget and notice, and school board 


could not pt | 
providing for meeti B ( 
ers’ objections. Gen.St.1935, 72-3 
3507, 79-2929, 79-2931.—School 1] 
Suse oda SE, Reed 
ounty v. Ru 
162 Kan, -636.°1 o1 phort ain nae 


§ 798 my 
Ill. School districts which elected — 
pass combined budget and appropri 


amounts extended for building p 
es were void to the extent that t 
exceeded amount appropriated for suc 
purposes in budget and appropriatio 
ordinance. Smith-Hurd Stats. e 2 
§§ 365.8-365.4.—People ex rel. Larso 
Nieuwe’ 35 N.E.2d 355, 377 U 
Okl. Where school district 
and proper county officials unde 
levy a tax to make up a deficit i 
sinking fund caused by worthles; 
vestments of sinking tina no: 
was not a proper ground of ; 
that school districts may have a caus 
of action against some third person 
recoup the money lost in such inve 
ments. 62 OkI.St.Ann. § 431.—Sta 
lind Pipe Line Co. v. Jefferson Count 
Excise Board, 114 P.2d 925. ys 
§ 799 
Okl. Where part of money of schi 
districts’ sinking fund was investe 
securities that were later judicially | 
termined to be unenforceable an 
worthless, it was improper to cari 
such investments in the sinking | 
as having value and to. calcula 


making of levies therefor, and h 
county treasurer properly reduced th 
eredit appearing on his books as 


in the worthless securities.'| 62 Okl. 
Ann. § 431.—Stanolind Pipe Line Co 
Jefferson County Excise Board, 1 


2d 925. 
§ 803 


dence.—Stanolind Pipe Line Co. vy. Je 
Aya County Excise Board, 114 P. d : 

If the record on appeal from an or- 
der of the court of tax review denyin, 
a protest against levies made by a — 
school district is incomplete, or there i: 
not sufficient evidence therein for the 
Supreme Court to judge the correctness _ 
of the figures and calculations therein, 
the order of the court of tax review 
will not be disturbed.—Stanolind Pipe 
Line Co. v. Jefferson County Excise 
Board, 114 P.2d 925. - f 

Okl. A tax protest relating to levies 
against property for benefit of school 
district is prosecuted for the benefit © 
of all taxpayers within the taxing uni! — 
alike-—Standish Pipe Line Co. v. Cleve- 
wae County Wxcise Board, 114 P.2d_ 


945. ne 
If additional territory purportedly 
annexed to school district did not be- 
come a part of the district, the addi- 
tional valuations represented by the 
territory did not become a part of the 
total valuation of the district, and ap- 
propriations based upon the total valu- 
ations are excessive and should be re- , 
duced upon protest of taxpayer own- © 
ing taxable property within the dis- 
trict.—Standish Pipe Line Co. v. Cleve- 
ee County Excise Board, 114 P.2d 
The Court of Tax Review had juris- 
diction of protest complaining that to- 
tal appropriations for school district 
were excessive because of attempt to 
finance them by levy against total as- 
sessed valuation of taxable property, 
including property within territory 
purportedly annexed to the district, 
which valuation was allegedly greater 
than the total valuation properly cal- 


 -§ 807 


- culated. 70 OkLSt.Ann. § 182.—Stan- 
. dish Pipe Line Co, vy. Cleveland Coun- 
- ty Excise Board, 114 P.2d 945. 


§ 807 
Ill, Where statute enacted April 3, 
- 1919, purporting to authorize certain 
school districts to hold elections for 
purpose of increasing amount of levies 
for educational and building purposes 
- authorized by previous statute, was 
not effective on April 19, 1919, at time 
district voted to increase its levies be- 


~ §§ 212, 407.1; Smith-Hurd Stats.Const. 
art. 9, §§ 9, 10.—People ex—rel. Birch 
‘vy. Pennsylvania R. C>., 30 N.B.2d 739, 
S23/(5. Wl, 85: ’ 
Ji. An election authorizing increase 
in levy for educational purposes was 
necessarily void if a separate and un- 
related proposition appeared on the 
same ballot, Smith-Hurd Stats. ec. 122, 
‘1 et seq., and § 212; Laws 1927, 
_ p, 745.—People ex rel. Toman v. Chi- 
_eago Heights Terminal Transfer R. 
MeO age, N.2d 161, 875: Tl 3590. 
~~ Gex.Civ.App. In taxpayers’ action 
against school district and board of 
trustees to restrain issuance and sale 
of bonds, irregularities in the bond 
and tax election were concluded against 
taxpayers by adverse judgment in elec- 
tion contest suit in which questions re- 
*. Jatin to such irregularities were 
- raised.—Landrum v, Centennial Rural 
. High School Dist., 146 S.W.2d 799, er- 
ror. dismissed, judgment correct. 
- Wash. The legality of a school elec- 
tion in matter of a special tax for 
school house construction should not 
be made to depend upon. statements 
published in a newspaper for which 
the school district directors are not 
- responsible.—Weyerhaeuser Timber Co. 
vy, Sehool Dist. No. 118 of Pacific Coun- 
mety, 110 P!2d° 872. 
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§ 812 
See Board of Education of Windsor v. 
Ford Motor Co. ee 3 Dom.L.R. 721. 


5 Under constitutional provision 
‘authorizing Orleans Parish School 
Board to levy taxes based on assessed 
valnation of all property within city 
of New Orleans assessed for city taxa- 
y tion and designating city as agent to 
collect tax, school board was author- 

. ized to adopt whatever percentage of 
assessment they might desire in levy- 
ing its taxes, and, therefore, school 
board was authorized to collect its 
taxes on 100 per cent. of assessed val- 
uation of property in city, notwith- 
standing that city collected tax on 85 


per cent. of assessed valuation of 
property. Act No.. 45 of 1896, as 
amended; Act No. 100 of 1922, as 


amended; Const.1921, art. 10, § 1; art. 
we § 16+ art. 14, §, 25.—Parker,-yv. 
Cave, 3 So.2d 617, 198 La. 267. 

The constitutional provision author- 
izing Orleans Parish Schoo] Board to 
levy taxes based on assessed valuation 
of all property within city of New 
Orleans assessed for city taxation and 
designating city as agent to collect 
tax, is free from ambiguity, and there- 
fore there is no reason for applying 
doctrine of contemporaneous construc- 
tion in construing provision. Const. 
1921, art. 12, 16.—Parker y. Cave, 
3 So.2d 617, 198 La. 267. 

Under constitutional provision au- 
thorizing Orleans Parish School Board 
to levy taxes based on assessed valua- 
tion of all property within the city 
of New Orleans assessed for city taxa- 
tion and designating city as agent to 
collect tax, school board was author- 
ized to adopt whatever percentage of 
assessment they might desire in levy- 
ing its taxes, and fact that predeces- 
sors in office of present board might 
not have seen fit to levy taxes based 
upon full 100 per cent. of assessed 
valuation of property and that consti- 
tutional provision had been incorrect- 


, 
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ly construed by individual city attor- 
ney could not deprive present board of 
tight to levy taxes based upon the 
full 100 per cent. of the assessed valu- 
ation of property. Const.1921, art. 12, 
§ 16.—Parker y. Cave, 3 So.2d 617, 198 
La. 267. ted 
The intent of framers of Constitu- 
tion, in enacting provision authorizing 
Orleans Parish School Board to levy 
taxes based on assessed valuation of 
all property within city of New Or- 
leans passed. for city taxation and 
designating city as agent to collect 
tax, was to vest power in school board, 
and not in municipality, to adopt 
whatever percentage of assessment they 


might desire in levying its taxes. 
Const.1921,. art. 12, 16.—Parker v. 
Cave, 3 So.2d 617, 198 La. 267. 


Where constitutional provision au- 
thorizing Orleans Parish School Board 
to levy taxes based on assessed valua- 
tion of all property within city of New 
Orleans assessed for city taxation and 
designating city as agent to collect tax, 
granted school board authority to 
adopt whatever percentage of assess- 
ment they might desire in levying its 
taxes, fact that voters refused to adopt 
proposed eonstitutional amendment 
clarifying right of school board could 
not affect right granted school board 
under constitutional provision. Const. 
1921, art. 12, § 16.—Parker v. Cave, 
8 So.2d 617, 198 La. 267. 


§ 319 

Iowa. The Independent School Dis- 
trict of Cedar Rapids and the State 
Appeal Board are both creatures of the 
state, with the school district in a 
position subordinate to that of the 
board in so far as its tax levies are 
concerned. Code 1939, §§ 351 et seq., 
390.5, 390.7.—Independent School Dist. 
of Cedar Rapids, Linn County, v. State 
ag ay Board, 299 N.W. 440, 230 Iowa 


A decision of the State Appeal Board 
reducing the general fund tax levy 
certified to it by the Independent 
School District of Cedar Rapids was 
final and could not properly be chal- 
lenged by the district on certiorari. 
Code 1939, §§ 351 et seq., 390.5, 390.7, 
12456.—Independent School Dist. of 
Cedar Rapids, Linn County, v. State 
epee Board, 299 N.W. 440, 230 Iowa 
24, 

§ 821 

N.M. In statute providing in effect 
that assessment for conservancy dis- 
trict improvement shall constitute a 
“perpetual lien” in an amount not in 
excess of benefits severally appraised 
upon all the lands and property against 
which assessments shall be levied and 
that no sale of property to enforce any 
general or special state, county, city, 
town, village, school tax shall extin- 
guish the perpetual lien of such assess- 
ment, all the legislature intended by 
employing the phrase “perpetual lien’ 
was that the assessment Jien should be 
perpetual as against current and future 
recurring ad valorem taxes. Laws 
1927, c. 45, § &15(1) (c).—City of Al- 
buquerque v. Middle Rio Grande Con- 
Berra Gy, Dist., 115 P.2d 66, 45 N.M. 


Pa.Com.Pl. Where lien for 1931 taxes 
could have been first satisfied from 
fund realized at sheriff’s sale 1937, but 
no claim made, or notice given of such 
lien, it will be struck off.—Home Own- 
ers’ Loan Corporation yv. School Dist: 
of Avoca, 34 Luz.L.Reg.Rep. 432. 

822 

Fla. The act permitting use of mu- 
nicipality’s past-due obligations to pay 
taxes levied for payment of interest 
on, and sinking fund to pay principal 
of, municipal bonds, and statutes pro- 
viding for budget and readjustment, 
refunding and liquidation of indebted- 
ness of financially embarrassed political 
subdivisions of state, are inapplicable 
to refunding bonds of county and 
special road and bridge districts and 


special tax school districts therein. 
Acts 1931, Ex.Sess., ¢. 15772; Acts 
1935, ce, 16838, 16965, 17401; Const, 


art, 9, § 6.—State v. South Lake County 
Special Road and Bridge Dist. in Lake 
County, 198 So. 832. 


4 
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Pa.Com.Pl. Plaintiff filed it 
aut title, seeking the remov I 
the record of tax liens against prop 
erty, filed by a school district. The 
bill averred that plaintiff purchased 
the premises involved and at the time 
its grantor produced tax receipts for 
taxes, to which receipts plaintiff gave 
full force and legal effect and relied 
upon the integrity thereof. School dis- 
trict was enjoined from proceeding to 
collect, and the liens were stricken 
from the record.—Algon Realty Co. v. 
Pittsburgh School Dist., 89 P.L.J. 193. 
Defendant, a school district, filed a 
responsive answer to plaintiff’s quia 
timet bill in which it denied the valid- 
ity of tax receipts and averred that 
they had been fraudulently issued on 
a worthless check and that the tax 
was never marked paid on the treas- 
urer’s books. Motion to dismiss bill 
refused.—Algon Realty Co. v. Pitts- 
burgh School Dist., 89 P.LJ. 195. 
A purchaser of real estate may, with- 
out notice either actual or implied, of 
any defect, rely upon tax receipts for 
an unencumbered title. It cannot be 
said there was any duty upon plaintiff. 
when it purchased the property, of 
resorting to the treasurer’s books for 
verification of the receipts, and should 
not be prejudiced by the failure of 
public officers to perform their duty 
concerning a matter exclusively within 
their control.—Algon Realty Co. v. 
Pittsburgh School Dist., 89 P.L.J, 198. 
BHquity had jurisdiction to quiet title 
to real estate, where plaintiff was a 
bona fide purchaser for value and in 
purchasing the property relied upon 
and had a right to rely upon the tax 
receipts issued by the collector of de- 
linquent taxes. Quia timet bills have 
long been a branch of our equity ju- 
risdiction. It is not taken away hy 
similar jurisdiction subsequently con- 
ferred upon courts of law.—Algon 
Realty Co. v. Pittsburgh School Dist., 
cS Te 2-1 Bd fs ek TAS De ; P 
Wash. The _ statute providing that 
taxes for public revenue may be paid 
under written protest and an action 
brought to recover back the amount 
thereof applied to special tax for con- 
struction of an addition to high school 
building and action for recovery back 
of sach tax could not be maintained 
on behalf of taxpayers who had not 
paid the tax under written protest. 
Rem.Rev.Stat. §§ 11315—2, 11315—7.— 
Weyerhaeuser Timber Co. v. School 
Dist. No. 118 of Pacific County, 110 
P.2d 872. 
824 
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Mich. Where school district voted 
to have school taxes collected by city 
in installments in same manner as city 
taxes, the city charter provision au- 
thorizing city to retain fees and penal- 
ties for collection of all taxes did not 


authorize city to retain the interest 


charges added to unpaid school taxes 
pursuant to statute, and city was re- 


quired to account to school district 
for such interest charges. Comp.Laws 
1929, § 3480, and §§ 3481, 3483, as 


amended by Pub.Acts 1931, No. 87.— 
Board of Education of School Dist. of 
City of Pontiac v. City of Pontiac, 294 
N.W. 141, 294 Mich. 708. 

Where school district voted to have 
school taxes collected by city in in- 
stallments in same manner as city 
taxes, the one per cent. per month 
charge on unpaid school taxes levied 
under city charter provision was a 
“collection fee’? and not an “interest 
charge,” and hence city was entitled 
to retain such charge by virtue of city 
charter provision authorizing city to 
retain fees and penalties for collection 
of taxes. Comp.Laws 1929, §§ 7463, 
7480.—Board of Education of ‘School 
Dist. of City of Pontiae y. City of 
Pontiac, 294 N.W. 141, 294 Mich. 708. 

Where school district voted to have 
school taxes collected by city in in- 
stallments in same manner ag city 
taxes, provisions of city charter would 
prevail except where contrary to state 
law. Comp.Laws 1929, § 7480.—Board 
of Education of School Dist. of City of 
Pontiac v. City of Pontiac, 294 N.W. 
141, 294 Mich. 708. 


the same manner 


‘sum of $1,300,000 for unpaid real es- 
tate taxes on a certain shipyard and 
school district and city, in effort to 
recover on account of their claims what 
was considered to be the fair market 
value of the property pursuant to stat- 
ute providing for sale where market 
value is less than municipal tax claims, 
procured certificate of the Board of Re- 
vision of Taxes setting forth valuation 
of the fair market value of the realty 
at $100,000, action of the school dis- 
trict and city was in accordance with 
statutory procedure and valid. 72 P.S. 

5941.1 et seq.—Burkley v. City of 
Philadelphia, 15 A.2d 201, 339 Pa. 426. 

Pa.Super. Where for years 1931 to 
1934, inclusive, assessors’ records de- 
scribed land as 6.75 acres, although .95 
of an acre had been dedicated to public 
use, and taxpayer did not appeal but 
in 1936 applied to board of assessors 
for correction of assessment, board of 
assessors corrected assessment but 
school board demanded full amount of 
original levy and issued a scire facias 
on claim for taxes, defense setting up 
correction of assessment by board of 


assessors was_insufficient. 24 P.S, §§ 
564-566; 53 P.S. § 2021 et seq.; G 
2036, 9991; .72. P.S.—-§+5020—519,— 


School Dist. of Pittsburgh v. EB. S. S. 
pat Co., 14 A.2d 619, 140 Pa.Super. 

Pa.Super. Where property was sold 
to first mortgagee at sheriff’s sale for 
an amount representing record court 
costs and taxes, calculated with inter- 
est and penalties, city, school district, 
and county properly refused a tender 
by first mortgagee of an amount suffi- 
cient to satisfy their respective tax 
claims without penalties and interest, 
calculated in aceordance with Tax 
Abatement Act of 1938. 72 P.S. § 
5571 et seq.—Keystone State Building 
& Loan Ass’n v. Sabo, 14 A.2d 831, 140 
Pa.Super. 599. 

A mortgagee can take advantage of 
tax abatement statutes by paying taxes 
before sheriff's sale and having taxes 
so paid included in his judgment, and 
mortgagee is in no sense a “volunteer.” 
72 P.S. § 5571 et seq.—Keystone State 
Building & Loan Ass’n y. Sabo, 14 A. 
2d 831, 140 Pa.Super. 599. 


Under Tax Abatement Act of 1938, 
the benefits of the act are extended to 
a mortgagee, but this means a mort- 
gagee who has an existing mortgage 
on realty, and not a person whose lien 
has been discharged by a sheriff's sale 
and whose claim is transferred to the 
fund in sheriff’s hands. 72 P.S. § 5571 
et seq.—Keystone State Building & 
Loan Ass’n v. Sabo, 14 A.2d 831, 140 
Pa.Super. 599. : 


Pa.Super. Per capita and _ occupa- 
tion taxes levied and assessed for the 
year 1939 against employee were not 
“delinquent” on December 30, 1939, 
within meaning of act defining the 
rights, powers, and duties of collectors 
of county, city, borough, town, town- 
ship, school district, and institution 
district taxes, and providing for the 
eollection of such taxes from employ- 
ers of delinquent taxables, where no 
previous demand had been made on 
the employee for the payment thereof. 
020 PS: 5544.1 et seq.—Martin v. 
Danko, 18 A.2d 324, 143 Pa.Super. 106. 


Pa.Com.Pl. Under section 503 of the 
School Code of May 18, 1911, P.L. 309, 
24 PS. 384, a school district may 
properly enforce payment of a duly- 
levied per capita tax by an action in 
assumpsit before a justice of the peace. 
—North Sewickley Tp. School Dist. v. 
Smith, 88 D. & C. 242. : 

Tex.Civ.App. Under statute creating 
the Sour Lake Independent School 


ity taxes was | 
hool taxes were — 


‘and collecting taxes for school 


nd author- 
ue 


suit may be conducted by the board in 
corporate name of the district. Sp. 
Acts 1923, ¢. 17, § 6; Vernon’s Ann.Civ. 
St. arts. 7297, 7343:—Sour Lake In- 
dependent School Dist. v. Basterling, 
142 S.W.2d 237, error refused. 

Tex.Civ.App. The statute providing 
that the state or any county or other 


subdivision of the state, except those’ 


which do not adopt the provisions of 
the statute, shall collect penalty on a 
different basis, had no application to 
suit by state to recover state and 
county taxes, wherein city and inde- 
pendent school district intervened seek- 
ing judgment for delinquent taxes, 
where record failed to show — that 
statute was adopted by city or inde- 
pendent school district, and therefore 
the penalty would be calculated ac- 
cording to statute providing for a pen- 
alty of ten per cent. and statute as 
amended, reducing the penalty to eight 
per cent. Vernon’s. Ann.Civ.St. arts. 
7336, 7336d.—Love v. Spur Independ- 
ent School Dist., 143 S.W.2d 793. 

Tex.Civ.App. Fees as received by 
sheriff and tax collector for assessing 
dis- 
tricts tentatively belong to the sheriff 
and tax collector, subject to his duty 
to account therefor to the county under 
the fee bill. Vernon’s Ann.Civ.St. arts. 
2792, 3891.—Taylor v. Brewster Coun- 
ty, 144 S.W.2d 314, error dismissed, 
judgment correct. 

Tex.Civ.App. In school district’s 
suit for delinquent taxes and tax lien 
foreclosure, judgment directing sale of 
individual defendants’ lot, subject to 
judgment for taxes due to plaintiff 
and to state, county and city which 
were impleaded as defendants, and re- 
quiring application of proceeds, first to 
liquidation of judgment for another in- 
dividual defendant on his alternative 
plea in cross-action against one of lot 
owners for debt and foreclosure of 
vendor’s lien, thereby in effect award- 
ing cross-complainant right of redemp- 
tion from tax sale and two years’ pos- 
session or occupancy of property, was 
not prejudicial to state, plaintiff and 
such other municipalities. Vernon’s 
Ann.Civ.St. art. 7319 et seq.—Garza v. 
Ringold, 146 S,W.2d 464, error refused. 

§ 826 

Pa.Com.Pl. Where a board of school 
directors fixes the compensation of a 
duly elected tax collector at a grossly 
inadequate amount, which is less than 
the expenses of collecting the tax, a 
court of equity has jurisdiction to re- 
strain the action, it being in conflict 
with public interest in that its arbi- 
trary and capricious action adversely 
affects the ability of the elected tax col- 
lector to perform his duties.—Fornwalt 
Veeshime.o 40 tay. das Loo: 

Equity has jurisdiction to restrain 
action by the members of a board of 
school directors which is in conflict 
with the publie interest.—Fornwalt vy. 
Riffle, 4 Fay.L.J. 192. 

It is proper practice for a_ school 
board to take into consideration the 
cost of the collector’s bond in fixing 
his compensation.—_Fornwalt vy. Rif- 
fle, 4 Fay.L.J. 192. 

Although a court of equity may re- 
strain action of a school board fixing 
a tax collector’s compensation at too 
low a figure, it cannot determine what 


the compensation should be, but the 
board itself must fix a reasonable 
amount.—Fornwalt v. Riffle, 4 Fay.L. 


SheMet ie 

A commission of two per cent for 
collecting a school tax duplicate of 
$192,000.00, the collector’s out-of-poc- 
ket expenses amounting to approxi- 
mately $1200.00, is reasonable.—Forn- 
walt v. Riffle, 4 Fay.L.J. 192. 

§ 842 

Pa. Where city tax collector, who 
handled sehool and county taxes and 
placed all his funds in one account, 
concealed his misappropriation of 


funds b 
in whic 


_that no misappropriations were 


,cer County v. Cantelupe, 19 A 


Meta } 

Ve aa au yi ees 4 
applying to accounts for : 
: Sopaee occurred, collec 
for following year, it was presu 
in absence of clear proof I 


by transferring monies from 
to another fund, and that. re: 
to cover shortages in any pa 
fund were made from subseq 
lections for that fund and 
one of the other funds.—Mercer C 
ai Cantelupe, 19 A.2d 474,— 
Where city tax collector ha 
ent sureties for each of three ye 
during which he misappropriated scho 
and other funds and for a time con. 
cealed misappropriations by a in 
to shortages for particular year 
tions made for following year, liabi 
was properly apportioned among 1 
surety companies, all of which wer 
before court, according to actual yr 
ages applicable to each year, n 
standing that most of the fu 
cover previous deficiencies were 
from the last year’s collection 


341 Pa. 454. ia 
§ 8383 f 

Ariz. Under statute providin 
surplus funds of a school distric 
be used for repairing school house 
improving grounds, for purchase 
school furniture and fixtures, eq 
ment, and supplies, janitor wh 
ceived $720 budgeted for his serv 
could not recover in addition wages al 
leged to be due him under the | 
mum wage law on ground that sur 
of school funds existed at the end 


rendered. Rev.Code 1928, § 102 as 
amended by Laws 1936, 1st Sp.Sess., ¢._ 
4: § 1350, as amended by Laws 19: 
c, 12.—Yanke v. School Dist. No 
Maricopa County, 105 P.2d 966. 
Tex.Civ.App. A “teacherage,” ie } 
vided for in statute providing for 
of school funds in consbras ee a teac 
er’s home and schoolhouses in ¢ 
school districts, comes i 
meaning of ‘a_‘‘schoolhouse” or “school 
building”. Vernon’s _Ann.Civ.St._ 
2797,—Landrum y. Centennial Ru 
High School Dist., 146 S.W.2d 
error dismissed, judgment correct. 


§ esos : 
Ark. Where ballots submitted to 
electors of schoo] district question of — 
a two-mill building fund tax to_ 
collected to pay principal and interest — 
of proposed bonds to be issued for — 
purpose of funding nonbonded indebt- 
edness incurred for maintenance of 
school, proposed bonds were not void | 
because school district had pledged _ 
two-mill building fund tax for their re-| 
tirement, since the electors could not — 
have been misled regarding the pur 
pose of the two-mill tax levy. Pope’ 
Dig. § 11498; Acts 1941, Act 91, § 
2; Const.Amend, No. 11,—Lakeside Spe 
cial School Dist. of Chicot County vy 
Gaines, 153 S.W.2d 149. : 
Where electors of school district — 
thorize two-mill building fund tax t 
pay principal and interest of proposed 
bonds to be issued for purpose — 


re: 


Const.Amend. No. 11.—Lake- 
side Special School Dist. of Chicot 
County v. Gaines, 153 S.W.2d 149. 

Ky. Where board of education issued 
school bonds for building purposes in 
excess of amount found necessary, ap- 
plication of surplus funds to payment 
of principal and interest of such bonds 
was not prohibited by constitutional 
provision against diversion of tax 
funds. Const. § 180.—City_ of Ashland 
y. Board of Education of City of Ash- 
land, 149 S.W.2d 728, 286 Ky. 69 

891 

Okl. The constitutional provision au- 
thorizing increase in tax rate by vote 
of the people for purpose of erecting 


See Sal 5 


§ 891 
- public buildings carries with it implied 
- power to apply part of the proceeds of 
such increase to purchase of necessary 
equipment, such as seats or desks, 
which permanently becomes part of 
new school building, but unless in- 
stalled when erection takes place, such 
equipment would be in the nature of 
. “repairs” not covered by such consti- 
tutional provision. 68 OkI.St.Ann. §§ 
289, 290; Okl.St.Ann.Const. art. 10, § 


10.—Oklahoma County Excise Board v. 
Kurn, 115 P.2d 113. 
Okl.. The constitutional provision au- 


of the people for purpose of erecting 
public buildings carries with it implied 
power to apply part of the proceeds of 
such increase to purchase of. necessary 
ke equipment which permanently becomes 
part of new school building. Okl1.St. 
ao Knn.Coust, art. 10, § 10.—Pottawatomie 
_ County Excise Board v. Standish Pipe 
") Wine /Co., 115 P.2d 118. 
«OKI. »s- The constitutional provision au- 
K _ thorizing increase in tax rate for pur- 
pose of erecting public buildings car- 
os ries with it implied power to apply 
' part of the proceeds of such increase to 
purchase of necessary equipment, such 
as seats or desks, which permanently 
- beeomes part of new school building. 
 OkK1.St.Ann.Const. art. 10, § 10,—Potta- 
- watomie County Wxcise Board v. Low- 


ae 115 P.2d. 119. 
hi § 895 : 
ae Under constitutional provision 


authorizing suit by citizen to protect 
against enforcement. of illegal exac- 
tions, borrowing of money by school 
district from revolving loan fund to 
aid in construction of building to be 
used as a gymnasium, library and au- 
 ditorium on school grounds did not 

constitute an “illegal exaction” so as 
: Const. art. 16, § 13.—Gibson v. State 
~ Board of Education, 148 S.W.2d 329. 

- Where taxpayers seeking to enjoin 


to authorize taxpayers to maintain suit 

‘to enjoin State Board of Education and 

‘state treasurer from making loan. 
‘state board of education from making 
loan to school district from revolving 
loan fund to aid construction of a 
- pbuilding to be used as a gymnasium, 
library and auditorium alleged sub- 

- stantial compliance with statute regu- 
lating procurement of loans but that 
& ‘provision of statute requiring applica- 
tion for loans to be accompanied by 
if certificate of president and secretary of 
e district was_not complied with, com- 
_ plaint was demurrable since it would 
7 Pyatnsiuined that state board would re- 
fi quire a substantial compliance with 
provision for certificate, before loan 
‘would be made. Pope’s Dig. § 11552 et 
i) -seq., and §§ 11553, 11557; Const, art. 
16, § 13.—Gibson v. State Board of Hd- 
-ucation, 148 S.W.2d 329. : 

Ga. In taxpayers’ suit: to enjoin 
holding of election for school trustees 
in territory of a new school district 
formed by consolidation of old dis- 
tricts, plaintiffs’ allegations that values 
of plaintiffs’ property would be un- 
favorably affected as result of consoli- 
dation were not sufficient to assert vio- 
lation of a ‘property right” giving 
equity jurisdiction to interfere. Code 
1938, § 32-917.—Davis v. Haddock, 13 
$.H.2d 657, 191 Ga. 639. 


Kan. In suit to restrain consolidated 
school district from using school bus 
to convey students to places outside the 
district, statutes providing for trans- 
portation of students residing in out 
of way places and provisions for trans- 
portation of students to other districts 
under contract with another district 
were not applicable. Gen.St.1935, 72- 
: 603, 72-604.—Carothers v. Board of 
i Education of City of Florence, 109 P. 

2d 63, 153 Kan. 126. 
7 Resident taxpayers of consolidated 
‘school district were authorized to main- 
; tain an action to enjoin the district 
board from using school bus to convey 
students to places outsider the dis- 
trict. Gen.St.1935, 60-1121.—Carothers 
vy. Board of Education of City of 
Florence, 109 P.2d 63, 153 Kan. 126. 
Mass. A petition in action against 
City of Brockton alleging that peti- 
tioners were ten taxable inhabitants of 
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- thorizing increase in tax rate by vote. 


-pearing as citizens, 


Tih he Ue 


the city, and that amount of money ap- 


propriated by city for support of city 


schools in 1940 was insufficient for sup- 
port of schools as required by statute, 
stated a cause of action under statute 
requiring cities to annually provide an 
amount of money sufficient for support 
of public schools, and petition was not 


“multifarious”. G.L.(Ter.Ed.) ¢. 43, §§ 
56-63; c. 71, § 34, as amended by St. 
1939, ec. 294.—O’Connor v. City of 


Brockton, 30 N.H.2d 842, 308 Mass. 34. 
Where petition in action against City 
of Brockton stated a cause of action 
under statute providing that every city 
shall annually provide an amount of 
money sufficient for support of public 
schools as required by statute, petition 
was not demurrable on ground that 
statute did not refer to school janitors 
as to whom petitioners claimed that 
city. authorities had failed to provide 
funds to pay an increase in janitors’ 
salaries. G.L.(Ter.Hd.) ec. 43, §§ 32, 56- 
63; c. 71, § 34 as amended by St.1939, 
ec. 294, and § 68.—O’Connor y. City of 
Brockton, 30 N.E.2d 842, 308 Mass. 34. 
Miss. A suit to enjoin State Text- 
book Rating and Purchasing Board 
from distributing free textbooks to 
private and sectarian schools, in which 
suit bill deseribed complainants as 
adult resident citizens of county ap- 
property owners, 
and taxpayers, for themselves and ‘all 
other citizens, property owners, and 
taxpayers similarly situated who might 
desire to join and who were thereby 
requested to join as complainants, and 
alleging that complainants had applied 
to Attorney General to bring the suit, 
that he was the only public official au- 
thorized as such to do so, and that he 
had not only refused to do so but had 
appeared as representative of the 
Board, was maintainable as a taxpay- 
ers’ suit. Const.1890, §§ 201, 208: 
Laws 1940, ¢..18;:¢. 202, § 23.—Chance 
v. Mississippi State Textbook Rating 
and Purchasing Board, 200 So. 706. 

Tex.Civ.App. Where school district 
and board of trustees successfully de- 
fended taxpayers’ action to restrain is- 
suance and sale of bonds, and obtained 
judgment declaring bonds valid and 
authorizing their sale, school district 
and trustees were free, pending appeal 
by taxpayers from such judgment, to 
proceed to complete sale of bonds un- 
ess restrained by some proper method 
from doing so.—Landrum vy, Centennial 
Rural High School Dist., 146 S.Ww.2d 
799, error dismissed, judgment correct. 

Where school district and board of 
trustees successfully defended taxpay- 
ers’ action to. restrain issuance and 
sale of bonds, and obtained judgment 
declaring bonds to be valid and au- 
thorizing their sale, taxpayers could 
obtain, pending the appeal, a temporary 
injunction or order to preserve status 
quo, or could supersede the judgment. 
Vernon’s Ann.Civ.St. art. 1823—Land- 
rum y. Centennial Rural High School 
Dist., 146 S.W.2d 799, error dismissed, 
judgment correct. 

Where school district and board of 
trustees successfully defended taxpay- 
ers’ action to restrain issuance and sale 
of bonds, and obtained judgment de- 
claring bonds to be valid and authoriz- 
ing their sale, taxpayers not taking any 
proper steps to prevent issuance and 
sale of bonds pending appeal could not 
obtain an injunction prohibiting sale 
of bonds which had already been sold, 
delivered and paid for pending the 
appeal.—Landrum v. Centennial ural 
High School Dist., 146 S.W.2d 799, 
error dismissed, judgment correct. 

A judgment declaring bonds invalid 
as between school district and taxpay- 
ers suing to restrain issuance and sale 
of bonds, if stch a judgment had been 
entered, would not be binding on state 
board of education purchasing bonds 
pending appeal, where board was not 
a party to the suit—Landrum v. Cen- 
tennial Rural High School Dist., 146 
S.W.2d 799, error dismissed, judgment 
correct. 

In taxpayers’ suit against school dis- 
trict and board of trustees to restrain 
issuance and sale of bonds, wherein 
judgment was entered declaring bonds 
valid and authorizing their sale, all 


DISTRICTS 


Le ee Ne gh 
‘uestions with respect to taxes 
were -an incident of the bonds were 
“moot questions,” if state board of 


education purchasing school district 


bonds pending taxpayers’ appeal from 


judgment was an innocent purchaser.— 


‘Landrum v. Centennial Rural High 
School Dist., 146 S.W.2d 799, error 
dismissed, sndeey eorrect. vi 


Neb. In suit to enjoin the levy and 
collection of taxes for school district 
purposes upon lands alleged to lie out- 
side defendant school district, the bur- 
den of proving that lands were situated 
outside the district was upon plaintiffs. 
— Majerus vy. School Dist. No. 52 of 
Richardson County. 299 N.W. 178. ~ 

§ 922 : 

Colo. A school district which is by 
statute a body corporate may sue or 
be sued and has the power to compro- 
mise actions and claims. ’35 C.S.A. ec. 
146, § 78, and ec. 163, § 8; Const. art. 
20, §»7.—School Dist. No. 1 in City 
and County of Denver v. Faker, 105 
P.2d 406. 
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§ 

Colo. A school district which is by 
statute a body corporate may sue or 
be sued and has the power to compro- 
mise actions and claims. ’35 C.S.A) e. 
146, § 73, and c. 1638, § 8; Const. 
art. 20, § 7.—School Dist. No. 1 in City 
and County of Denver v. Faker, 105 
P.2d 406. 

Where school teacher released dis- 
trict from any and all claims or de- 
mands which she might have or claim 
to have against district for any pen- 
sion by reason of her employment as 


a teacher by the district and by agree- | 


ment of parties teacher’s mandamus 
suit against district was dismissed 
with prejudice, release barred teacher 
from claiming right to pension, since 
school district had the power to com- 
promise and settle mandamus case and 
accept release from teacher. °’35 C.S.A. 
c., 146, §§ 73, (250, and ce. 163,;'§ 8; 
Const. art. 20, § 7.—School Dist. No. 1 
in City and County of Denver y. Faker, 
105 P.2d 406. 
8 928 


Cal.App. The public school system 
is a matter of general concern and not 
a “municipal affair”, and hence an or- 
dinanee was invalid as conflicting with 
the state law if the ordinance allowed 
only one month instead of the 90 days 
limited by statute for the filing of 
claims for damages against school dis- 
tricts;- ete)! St1921, p. 2227) art. 11048 
53 §8$t.1931, p. 2475, : 
ConstParti! Sle "art it 765.6" 8: 
v. Board of Education of City of Glen- 
dale, 109 P.2d 29. 

An ordinance requiring the timely 
presentation of a claim ag a condition 
precedent to an action against the City 
of Glendale or against any board, com- 
mission, officer or employee thereof, 
does not apply to claims or actions 
against the Glendale Unified School 


-District, which is a corporate entity 


distinct from the municipal corporation 
of Glendale.—Kelso v. Board of Wduca- 
tion of City of Glendale, 109 P.2da 29. 

A city has no power to shorten the 
time limited by statute for the filing of 
claims for damages against municipali- 
ties, school districts, ete., nor to ex- 
tend the time fixed by the state law in 
a matter affecting a school district, 
since the school district is a separate 
entity from the city, and is not a 
“municipal affair’, even though oc- 
cupying exactly or substantially 
same territory. St.1931, p. 2475, § 1; 
Const. art.:9; art. 11, §§ 6, 8—Kelso 
v. Board of Education of City of Glen- 
dale, 109 P.2d 29. 

Members of the board of education of 
a city are not “city officers’ within an 
ordinance limiting the time for filing 


claims for damages. St.1921, p. 2221, 
art. 11, §.5.—Kelso v. Board of Edu- 


cation of City of Glendale, 109 P.2d 29. 

A claim signed by a father and stat- 
ing that his son named therein, a 
junior high school student, while leav- 
ing school on a certain date at about 
3:15 p. m., fell against a century plant 
on the premises, and that his right eye 
was punctured and was subsequently 
removed, and that the son resided with 


t in am ti 
tect itself 


amount as da i 
eye by the son, w 

_, the statute requirin 

the claimant’s n address, the 


ims to specify cover from ‘school district for 


an 
date and place o accident, and the 
extent of the injuries or damages re- 


ceived. St.1931, p. 2475, § 1.—Kelso v. 
Board of Education of City of Glendale, 


1089.20 (29. wi 
A claim signed and verified by the 
father, who was described in the verifi- 
eation as the claimant, stating that his 
son fell against a century plant on 
the premises of a junior high school 
and injured his right eye which was 
subsequently removed, and that claim 
was thereby made for $25,000 damages 
for the loss of an eye by the son, was 
not objectionable as being merely a 
claim for damages sustained by the 
father; it being the.claim itself rather 
than the verification which should be 
looked to.—Kelso v. Board of Educa- 
tion of City of Glendale, 109 P.2d 29. 

Colo. A school district which is by 
statute a body corporate may sue or 
be sued and has the power to com- 
promise actions and claims. ’35 C.S.A. 
ec. 146, § 173, and ec. 168, § 8; Const. 
art. 20, § 7—School Dist. No. 1 in 
City and County of Denver v. Faker, 
105 P.2d 406. : 

Il.App. Under statutory ‘provision 
with respect to passage of title to 
property owned by school district up- 
on annexation of portion of district by 


. § 933 
Mo. School district could maintain 
suit to prevent disbursement outside 


the district of taxes which should be: 


paid to the district, on theory that 
statute providing that all pipes and 
- other equipment constituting part of a 
single distributing system for supply- 
ing water to two or more incorporated 
municipalities belonging to any water 
company should be treated for taxation 
purposes as personal property, and 
should be taxable as such where situat- 
ed was: unconstitutional and individual 
taxpayers in the district were ‘proper 
parties” but not “necessary parties” to 
such suit. Mo.St.Ann. § 9977, p. 8015. 
—School Dist. No. 24 of St, Louis 
County v. Neaf, 148 S.W.2d 554. 
Where if main and other equipment 
of water company was taxed as realty, 
the taxes would go to plaintiff school 
district, but if such property was taxed 
as personalty the taxes would go to 
district and municipalities where the 
property was located, and plaintiff dis- 
trict brought suit to restrain disburse- 


sustained by pupil when fellow 
dent twisted her arm, which all 
district was negligent in failing t 
vide for supervision of students 
they were eating their lunch in a 
room on school premises du 
intermission of school, as required 
School Code, was sufficient to state 
cause of action, without reciting detail 
of just how accident would ~hav e 
avoided if supervisor had been presen 
School Code, §§ 2.801, 5.543.—Forgno 
v. Salvadore Union Hlementar ( 
Dist., 106 P.2d 932. Vath 

§ 970 fas 
In action against school distri 
for injuries sustained by 15-year-old 
high school girl who was struck é 


garbage truck while running ~ " 
gymnasium to athletic field, eviden 
that principal had known for 
years of practice of physical educ 
students to run to field, and that s 
authorities permitted 18 trucks to d 
on school grounds subject to no s 
requirements other than general 
visions of Vehicle Code, warranted 
ing that school district was negli 
Vehicle Code, § 511, St.1935, p. 
Taylor v. Oakland Scavenger Co. 
P.2d 1044, prior opinion 103 P.2: 
In 15-year-old high school girl’ 
tion for injuries sustained when 


city, and in regard to division of ment outside plaintiff district of the wag struck by truck while runnil 
such property, the circuit court of taxes on theory of unconstitutionality from gymnasium to athletic field, ev 
county in which annexing city was of statute providing that mains and dence that girl had never seen auto 
located had jurisdiction to determine other equipment should be taxed as_ piles or trucks pass gymnasium w 
question as to right of school dis- personal property the municipalities children were on school grounds, and — 


trict to compensation from annexing 
city for proportionate share of value 
of annexed property, where it appeared 


Schools of Tp. No. 38 North v. City 
of Chicago, 32 N.EH.2d 180,-308 I1l.App. 


n 
school trustees and city could not to complete determination of issues aS that girl was not contributoril egli 
agree thereon. Smith-Hurd Stats. c. was also the water company, Mo.St. gent-—Taylor v. Oakland S vere 
24, §§ 389, 393, 398.—Trustees" of Ann. § 9977, p. 8015.—School Dist, No. Co., 110 P.2d 1044, prior opinion 10 


391, transferred 26 N.Hi2d 839, 3873 : § 940 

Tl. 508. Cal.App. Where statute requiring un 
Il.App. School trustees could not presentation of verified claim, within personal injuries, student was boun¢ 

recover value of school section ac- 90 days after accident, for injury aris- Show that injuries were received a 


quired by city by annexation in event 
amount found due therefor was not 
paid. Smith-Hurd. Stats. c. 24,.§ 386 
et seq.; §§ 389, 393, 398—Trustees of 
Schools of Tp. No. 38 North v. City 
of Chicago, 32 N.H.2d' 180, 3808 Til. 
App. 391, transferred 26 N.H.2d 839, 
373 Ill. 508. 


Mo. School district could maintain 
suit to prevent disbursement outside 
the district of taxes which should be 
paid to the district, om theory. that 
statute providing that all pipes and 
other equipment constituting part of a 
single distributing system for supply- 
ing water to two or more incorporated 
municipalities belonging to any water 
company should be treated for taxation 
purposes as personal property and 
should be taxable as such where situ- 
ated was unconstitutional and individu- 
al taxpayers in the district were ‘‘prop- 
er parties’ but not “necessary parties” 
to such suit. Mo.St.Ann. § 9977, p. 
8015.—School Dist. No. 24 of St. Louis 
County vy. Neaf, 148 S.W.2d 554. 

Wash. An electrical contractor, giv- 


‘ing school district notice of his claim 


for damages for delay in completion of 
electrical work on school building’ as 
result of general contractor’s delay in 
construction of building, gave. reason- 
able notice of claim, as required by 


contract, though such notice did not year statutes of limitation and by of $300 for plaintiff. Code 1939, 
designate contractor responsible for de- “laches”, where no public or state 12395.—Ness v. Independent School 
lay, as district was legally liable there- right was involved and it was not Dist. of Sioux City, 298 N.W. 855, 230 


for and designation of such contractor 
would have been useless formality.— 
Byrne vy. Bellingham Consol. School 


-Dist. No. 301, Whatcom County, 108 P. 


Bee v9 

Where assignee of company contract- 
ing with school district to do electrical 
work in construction of school building 
did not give district written notice of 
his claim for damages for delay in 
completion of work because of general 
building contractor’s delay until over 
four months after completion date fixed 


in contract, but district was already 


and school districts in which were lo- 
cated mains and other property of wa- 
ter company were “necessary. parties” 


24 of St. Louis County v. Neaf, 148 S. 
W.2d 554, 


ing out of negligence of school district 
or its officials was~passed prior to ac- 
eident in which student’ was injured 
and became effective two and one-half 
months, following the: injury and no 
verified demand was made by the stu- 
dent for injury until lapse of more 
than eight months after injury and no 
facts were pleaded to excuse noncom- 
pliance with statute, and there was 
nothing to show that time allowed for 
compliance was unreasonable, failure 
of student to file claim for injury with- 
in ninety days after injury was sus- 
tained barred an action for injuries, 
School Code, § 2.801, as amended by 
St.1937, psi 414.—Kline v. San Fran- 
cisco Unified School Dist., 104 P.2d 
661, hearing denied 105 P.2d 362. 


§ 942 

Tll.App. In statutory suit by school 
trustees to recover proportionate value 
of school section acquired by city by 
annexation, which was commenced in 
apt time but not prosecuted with dili- 
gence, cause of action seeking to re- 
cover value of the section or return 
thereof and an accounting for use of 
such section and for proceeds of sale 
of portion thereof, which was stated in 
amended and supplemental petition 
filed 24 years after date of annexation, 
was barred by the five and twenty- 


contended section was not used for 
school purposes. Smith-Hurd Stats. 
e. 24, § 386 et seq.—Trustees of Schools 
of Tp. No. 88 North vy. City of Chi- 
cago, 32 N.W.2d 180, 308 Ill.App. 391, 
transferred 26 N.H.2d 839, 373 Ill. 508. 
§ 950 

Cal.App. To hold a_ school district 
liable for injuries which a_ student 
received from willful misconduct of a 
fellow student, it is necessary to allege 
and prove that district was guilty of 
some act of commission or omission 
amounting to negligence. School Code, 


that it was customary for most of ch e 
dren in physical education classes to 
run to athletic field, warranted findir 


P.2d 605. 


direct and proximate result of negli- 
gence on part of district, board, or — 
their officers or agents. School Code, 
§ 2.801.—Reithardt v. Board of Educa- 
tion of Yuba County, 111 P.2d 440. — 
Evidence held not to authorize rece 
ery by high school student from eo 
ty board of education and union h 


school district for injuries st 


ledge in school building during te 
minute interval between classes upon 
theory that allowing students to sit 
upon ledge was negligence. School | 
Code, § 2.801.—Reithardt v. Board of 
Education of Yuba County, 111 P.2d 
440. bia ‘ 
lowa. In action by property owner 
against school district for damages on 
account of way playground was run, 
evidence sustained conclusion of trial 
court that defendant had created and 
maintained a private nuisance which 
caused plaintiff special damages for 
which school district was liable. Code ; 
1939, § 12395.—Ness v. Independent — 
School Dist. of Sioux City, 298 N.W. — 
855, 230 Iowa 771... ; i 
In action by property owner against 
school district for damages resulting 
from manner in which playground was 
maintained, evidence sustained verdict 


Iowa 771. 


N.Y. In action against board of ed- 
ucation for injuries sustained by in- fie 
fant pupil who was hit in eye by E 
tennis ball thrown by another pupil 
in second floor corridor, where charge 
had established as law of the case that 
no recovery could be had unless failure 
by board to adopt rule was proximate 
cause of accident, evidence would not 
sustain recovery in absence of showing 
that prior to accident the board or its 
agents in immediate charge of school 
had permitted ball playing inside 


i § 970 ie | 


school or proof that there had been 
ball throwing indoors or other be- 
havior: by its pupils which in charac- 
_. ter was so dangerous as to render cor- 
_ ridors unsafe or from which danger 
to pupils could be foreseen, Education 
Law. §§ 275, subd. 9 and 310, subds. 
_ 2, 12.—Berner v. Board of Education, 
Union Free School Dist. No. 1, North 
Tonawanda, 36 N.H.2d 100, 286 N.Y. 
- 174, reversing 26 N.Y.S.2d 855, 261 
/ App.Div. 885. } 
br Okl. Evidence supported judgment 
against school district for contract price 
of certain school equipment alleged to 
have been sold and delivered to school 
district by. plaintiff—Consolidated 
a School Dist. No, 97 v. Jasper Sipes Co., 
et A09 P.2d 829, 
rey ; ’ 8 971 
 Cal.App. Where one student was 
killed and another injured in an auto- 
mobile accident while riding home with 
another student from practice of junior 
college tennis team, as directed’ by 
_ teacher in charge of practice, evidence 
_ that teacher knew that automobile of 
student with whom he arranged to 
- have other students ride was in an un- 
safe condition and that driver thereof 
' had tendency toward recklessness, and 
that accident occurred as _ result of 
ondition of automobile and reckless- 
ness of driver, presented questions for 
jury as to whether teacher was negli- 
gent, and as to whether such negli- 
gence was “proximate cause” of acci- 
dent, so as to authorize recovery 
against school district. School Code, § 
- 2.801.—Hanson v. Reedley Joint Union 
_ High School Dist., 111 P.2d 415. _ 
‘ In action by school ‘board to 


was error to qualify charge by 
- structing that under deed board could 
operate a school on premises and in 
- doing so could operate and maintain 
any other activity proper and neces- 
sary in operation of school.—Board of 
Education of Appling County v. Hunt- 
er, 10 S.H.2d 749, 190 Ga. 767. 


‘ 


N.Y. In action for loss of eye sus- 
tained by student when a_- scriber 
which had been inserted into and 


lamped in place in a chuck, which was 
‘part of a speed lathe, flew from its 
fastening, based on alleged failure of 
Board of Education in its duty to stu- 
dents in permitting them to use broken 
and defective machine with notice of 
- its condition, whether prima facie case, 


mh 
= wae 


made by plaintiffs concerning defect in 
the lathe and board’s notice thereof, 
_- was overcome by testimony of the 

_ board’s witnesses was for jury.— 


Thomas v. City of New York, 35 N.E. 
2d 617, 285 N.Y. 496, reversing 24-N.Y, 
 §$.2d 987. 260 App.Div. 996. 
N.Y.App.Div. Liability of a_ city 
board of education for death of a 
high school boy who was allowed to 
engage in basketball scrimmage and 
thereafter collapsed and died in gym- 
nasium was for jury under evidence 
that boy, who had had heart disease 
from birth, had been examined by 
school authorities who knew boy’s con- 
dition and prescribed no exercise, and 
that any form of violent exercise would 
tend to hasten progress of boy’s ail- 
ment.—Mancini v. Board of Education 
of City of Ithaca, 28 N.Y.S.2d 130. 
os Wash. In action for damages result- 
ing from injuries sustained by high 
school student while he was engaged in 
playing ‘touch football” during a 
physical education class period, evi- 
dence of causal relation between alleged 
negligence in conducting the game in 
ymnasium in which there were de- 
ective floor boards, and in failure of 
instructor to conduct the game prop- 
erly, and the injury which was the re- 
sult of impact of foot, elbow or knee 
of one of the other students upon in- 
jured student’s back, was insuflicient 
for jury. Rem,.Rey.Stat. § 951.—Read 
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SSA Sp Ra oy MIR Le Oa Ree 


ce 


y. School Dist, No. 211 of Lewis Coun- — 
ty, 110 P.2d.179 a 


§ : 
Pa.Com.Pl. Section 514 of the School 
Code of. May 18, 1911, P.L. 309, 24 P. 
S. § 365, providing for the enforcement 
of judgments against school districts 
by writ of mandamus execution, is 
not limited in its execution to personal 
judgments but applies to all types of 
final judgments, including judgments 
de terris entered under section 23 of 
the Municipal Lien Act of May 16, 
1923, P.L. 207, as amended, 53 P.S. 
§ 2043.—City of Philadelphia, to Use 
of, v. School Dist. of Philadelphia, 40 
Dii& C462! 
§ 982 


Mass. The power of a school com- 
mittee to exclude children from school 
is very broad and is to be exercised for 
best interests of pupils and of all the 
people. G.L.(Ter.Ed.) c. 71, § 37.—Com- 
monwealth v. Johnson, 35 N.H.2d 801, 
309 Mass. 476. t ’ 

The power of a school committee to 
exclude children from school may be 
exercised where there is no misconduct 
on part of children excluded. G.L. 
(Ter.Ed.) ec. 71, 37.—Commonwealth 
v. Johnson, 85 N.H.2d 801, 309 Mass. 
476. 

The failure of a child to maintain 
a standard of scholarship may justify 
exclusion of such child from scltbol by 
school committee, though such fact is 
not misconduct in itself. G.L.(Ter. 
Hay cia: 37.—Commonwealth v. 
Johnson, 85 N.H.2d 801, 309 Mass. 476. 

The fact that attendance of a child, 
wholly independent of such child’s 
misconduct, would impair efficiency of 
school may be _ sufficient ground for 
exclusion of such child by school com- 
mittee. G.L.(Ter.Ed.) ec. 71, § 37.— 
Commonwealth v. Johnson, 35 N.E.2d 
801, 309 Mass. 476. 


§ 983 

Kan, The seventh and eighth grades 
of publie school education are not a 
part of a “high school” within meaning 
of statute providing: that no discrimina- 
tion on account of color shall be made 
in high schools, except as provided by 
statute, in view of the fact that at time 
of enactment and. amendment of stat- 
ute no junior*high school had been es- 
tablished. Gén.St.1935, 72-1724.—Gra- 
ham v. Board of Education of City of 
Topeka, 114. P.2d 313, 153 Kan, 840 

Mo. It is state’s policy establishd by 
constitution and statutes, to segregate 
white and negro races for purpose of 
education in common and high schools 
and also institutions of higher educa- 
tion.—State ex rel. Bluford vy. Canada, 
153 S.W.2d 12. 

It is State Supreme Court’s duty to 
maintain state’s policy of segregating 
white and negro races for purpose of 
education so long as it does not ‘come 
in conflict with Federal Constitution.— 
ae S rel. Bluford y. Canada, 153 §. 


§ 986 

D.C.D.C. Congress had power to 
provide for free education within the 
District of Columbia of adult students 
whose parents are employed in the 
District as well as for free education 
of an infant student, notwithstanding 
parents resided out of the District. 
Act .March 3, 1915, . 38: Stat.° (910,— 
Cavanagh y. Ballou, 36 F.Supp. 445. 

Under statute, nonresidents of the 
District of Columbia, whether adults 
or minors, may under certain condi- 
tions be admitted to any public school 
in the District, graduate or under- 
graduate, and, when their parents are 
employed in the District of Columbia, 
no tuition shall be charged them, 
whether adults or minors. Act March 
8, 1899, 30 Stat. 1056; Act March 3, 
1915, 38 Stat. 910.—Cavanagh y. Bal- 
lou, 36 F.Supp. 445. 


§ 990 

D.C.D.C. Under statute providing 
that all ‘pupils’ whose parents are 
employed in the Distriet of Columbia 
shall be admitted and taught free of 
charge in the schools of the District, 
the quoted word includes those who 
might be admitted to graduate schools, 
such as Wilson Teachers College, as 


ISTR: 
- v. Ballou, 36 F.Supp. 445 


ployed 


as to undergraduate sch 
March 3, 1915, 38 Stat. 910 


—— 
. 


An adult nonresident student in Wil- 


son Teachers College in the District of — 


Columbia, whose father, who was em-_ 
in the District of Columbia. 
educated and supported the student, 
was entitled to attend the college free 


of charge. Act March 8, 1915, 38 Stat. 
910.—Cavanagh v. Ballou, 36 F.Supp. 
445. 


Where legislation relating to public 
schools of the District of Columbia 
showed that Congress assumed to deal 
with the subject specifically and in 
mandatory language, statute permit- 
ting the board of education of the 
District of Columbia to fix terms for 
admission and graduation of pupils in 
normal schools did not authorize the 
board in its discretion to impose a 
charge on a nonresident Wilson Teach- 
ers College student, whose father was 
employed in the District of Columbia. 
Act March 3, 1899, 30 Stat. 1056; Act 
March 3, 1915, 38 Stat. 910;. D.C. 
Code 1929, T. 7, § 17.—Cavanagh y. 
Ballou, 36 F.Supp. 445. 
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Mass. The protection of health of 
other pupils may furnish a ground for 
exclusion of a child by school eommit- 
tee, though there is no wrong conduct 
on part of such child. G.L.(Ter.Ed.) c. 
Td, 37.—Commonwealth v. Johnson, 
35 N.E.2d 801, 309 Mass. 476. 

Pa.Super. The enforcement of the 
Compulsory School Code is a matter 
of paramount importance, to which 
views of the individual must yield, ir- 
respective whether such views are 
based on a prejudice against legisla- 
tive requirements, or a conscientious 
difference of opinion as to a _ health 
regulation. 24 P.S. §. 1421.—In re 
Marsh, 14 A.2d he Pa.Super. 472. 

1 


Pa.Super. The construction and ap- 
plication of acts relating to the vac- 
cination of school children, as a valid 
exercise of the police power, has not 
been affected by an amendment to the 
compulsory attendance provisions of 
the school code. 24 P.S. § 1421; 53 
P.S. § 2181-—In re Marsh, 14 A,2 
368, 140 PR PORT daas 


§ 7, 

N.J.Sup. Undér %&fatute providing 
that high school tuition to be paid. by 
sending districts shall be fixed by 
boards of education of receiving. dis- 
tricts, provision that in no case shall 
tuition rate exceed actual cost per 
pupil refers to actual cost of educa- 
tion, taking into consideration cost of 
school buildings in receiving districts, 
irrespective of where money came from 
with which to construct buildings. 
N.J.S.A. 18:14-7.—Board of Education 
of Hohokus 8 v. Board of Education 
of Borough of Ramsey, 15 A.2d 332, 
125° N.J-L. 317. 

Where part of funds for constructing 
school building in borough of Ramsey 
was contributed as a grant by Public 
Works Administration, in calculating 
tuition to be paid by board of educa- 
tion of township of Hohokus for high 
school pupils attending school in bor- 
ough of Ramsey, rental factor was 
properly based on total cost of build- 
ing, rather than on net cost to bor- 
ough. N.J.S.A. 18:14-7.—Board of 
Hducation of Hohokus Tp. v. Board of 
Education of Borough of Ramsey, 15 
A.2d/ 332, 125 N. Ji 3 BT. 

Pa.Super. Where action was orig- 
inally brought in name of father alone 
against school district wherein no pub- 
lic high school other than a vocational 
high school was located, to recover 
tuition paid by the father to another 
school district wherein the student at- 
tended high school, the trial court 
properly allowed an amendment nam- 
ing the school district wherein the 
student attended high school as legal 
plaintiff to the use of the father.— 
School Dist. of City of New Castle, 
Now for Use of Sherer, v. School Dist. 
of North Beaver Tp., 14 A.2d 855, 141 
Pa.Super. 401. 

School district which maintained no 
public high school other than a voca- 
tional high school was liable for tui- 


7 


o resid ri 

tended most con 

ademie high school 
in another district, even though 
would have been “possible for student 
to receive academic instruction in the 
vocational high school. 24 P.S. §§ 910, 
1586, 1589.—School Dist. of City of 
New Castle, Now for Use of Sherer, v. 
School Dist. of North Beaver Mp U4 
A.2d 855, 141 Pa.Super. 401. 
A parent may send his child to a 
high school where - academic educa- 
tion is the chief interest where the 
school district of his residence main- 
tains no public academic high school, 
and the cost of the child’s education 
must be borne by the school district 
of his residence. 24 P.S. §§ 910, 1586, 
1589.—School Dist. of City of New 
Castle, Now for Use of Sherer, v. 
School Dist. of North Beaver Tp., 14 
A.2d 855, 141 Pa.Super. 401. 

Wis. Under statute providing that 
every person of school age maintained 
as a “public charge” shall for school 
purposes be deemed a resident of dis- 
trict in which he lives, and providing 
for payment of tuition by county if 
county system of poor relief is in effect, 
phrase ‘public charge’? means a person 
for whom support and care are provid- 
ed at the expense of the public. Sts. 
1933, 1935, 1937, § 40.21(2).—City of 
Madison y. Dane County, 294 N.W. 5644, 
236 Wis. 145. 


Under statute providing that every 
person of school age maintained as a 
pee charge shall for school purposes 

e deemed a resident of district in 
which he lives and providing for pay- 
ment of tuition of indigent pupils by 
the county if county system of poor 
relief is in effect; children who were 
totally dependent’ upon parents who 
were dependent on direct relief pro- 


- vided by county operating under the 


county system of poor relief were ‘“in- 
digent pupils” maintained as a “‘pub- 
lie charge” and school district was 


entitled to payment of tuition werent : 


ty. Sts.1933, 1935,’ 1937, § 40 
City of Madison v. Dane Oui ey 
N.W. 544, 236 Wis. 145. 

Under statutes defining “relief? and 
providing that every person of school 
age maintained as public charge shall 
for school purposes be deemed resi- 
dent of district in which he lives and 
providing for payment of tuition by 
county if county system of Wael relief 
is in effect, children whose father, up- 
on whom they were totally ad a 
was employed by W. P. A. or W. R. 
A. or some other form of work wallet 
project were “indigent pupils” and 
“public charges’, and county operating 
under county system of poor relief 
was liable for their tuition. Sts.1933, 
1935, 1937, 8: 40:21(2):; “Laws 1933, \¢. 
203 C8 6.—-City of Madison y. Dane 
County, 294 N-W. 544, 236 Wis. 145. 

Under statute providing that every 
person of school age maintained as a 
public charge shal]} for school purposes 
be deemed a resident of the district in 
which he lives and providing for pay- 
ment of tuition by county if county 
system of poor relief is in effect, coun- 
ty was liable for tuition of a boy of 
school age whose legal settlement was 


in ies city where boy was an_ indi- 
gent pupil. «Sts.1933," 1985) 1937," § 
0.21(2).—City of Madison v. Dane 


County, 294 N.W. 544, 286 Wis. 145. 

Under constitutional provision pro- 
viding for free schools to all children 
between the ages of 4 and 20 years, 
and statute providing for payment of 
tuition by county for every person of 
school age who is a public charge, 
county was liable to school district 
for tuition of indigent children not- 
withstanding that some of the indigent 
pupils attended high school and others 
attended kindergarten where all were 
between the ages of 4 and 20 years of 
age, since there is no limitation under 
the statute as to grades but ‘only as 
to legal school age. Sts.1933, ae. 
1937, § 40.212); Const. art. 10; 
City of Madison y. Dane Gbanty 354 
N.W. 544, 236 Wis, 145. 

Under statutes providing that every 
person of school age maintained as a 
public charge shall for school purposes 


be deemed resist of. district ai Srtiten 


he shall live and providing for payment 
of tuition by county if county system 
of poor relief is in effect, where father 
applied for and received relief for 
himself and his family which was 
charged to the father and public as- 
sistance granted was based upon needs 
of and for use and support of children 
and their parents, children were’ main- 
tained as “publie charges’? and county 
operating under county system of poor 
relief was liable to school district for 
tuition for children. Sts.1933, 1935, 


1937, § 40.21(2).—City of Madison v. 
Dane ounty, 294 N.W. 544, 236 Wis. 
; § 1009 
Kan. Under equalization statute re- 


quiring that rate of tuition paid by 
high school district be that prevailing 
at high school which the pupils attend, 
where rural high school district had 
fixed rate for nonresident students at 
$3 per week and had at all times main- 
tained ‘such rate, community high 
school district was liable at such rate 
for tuition of pupils residing within 
the community high school district but 
attending the rural high school, not- 
withstanding provision in prior statute 
fixing tuition rate of $2 per week for 
pupils attending a high school outside 
boundaries of community high school. 
Gen.St.1935, 72-2501 et seq., 72-2601 et 
seq., 72- 3804, 72-3805.—Miltonvale Ru- 
ral High School No. 1, Counties of 
Cloud and Ottawa vy. Clay County Com- 
munity High School, 113% Bl2d' 41095; 
153 Kan. 756. , 
§ 1014 


Mo. Where there was a negro con- 
solidated high school district in coun- 
ty of St. Louis which was available to 
negro children residing therein, City of 


St. Louis was under no statutory duty 


to furnish high school training for 
negro children residing in a district in 
the county in which there was no ne- 
gro consolidated high school, and hay- 
ing done so, could not recover under 
statutes, from county, tuition fees for 
such children attending city negro high 
school. Rev.St.1939, §§ 10489- 10492, 
Mo.St.Ann. §§ 9347- 9350, pp. 7185— 
7187; Mo.St.Ann. Const. art. 10, § 11. 
—Board of Education of City of St. 
Tos v, St. Louis County, 149 S.W.2d 


§ 1038 
Ind.App. Previous to passage of 
statute requiring advertisement for 


bids for services of school bus drivers 
and awarding of contract by township 
trustee and advisory board, it was not 
necessary for the trustee of a school 
township to give notice of the letting 
of contracts for the transportation of 
school children nor was it necessary 
that the advisory board co-operate in 
the awarding of such contract. Burns’ 
Ann.St. §§ 28-3901 to 28-3904.—Cali- 
fornia School Tewnship, Starke County, 
v. Kellogg, 33 N.E.2d 368. 

Under statutes in force when act re- 
quiring township trustee to advertise 
for services of school bus drivers and 
awarding of contracts by trustee and 
advisory board, it was duty of town- 
ship trustee to transport school ite 
dren that came under such statutes but 
schools to which certain pupils were 
transported and the method of trans- 


porting them were matters largely 
within trustee’s discretion. Burns’ 
Ann.St. §§ 28-3901 to 28-3904.—Cali- 


fornia School Township, Starke County, 
v. Kellogg, 33 N.E.2d 363. 

The purpose of statute requiring 
township trustee to advertise for bids 
for services of school bus drivers and 
awarding of contracts by township 
trustee and advisory board was to re- 
quire competitive bidding in connec- 
tion with the letting of contracts to 
school bus drivers and to obtain the 
cooperation of the advisory board and 
the township trustee in the award- 
ing of such contracts. ‘Burns’ Ann. 
‘St. §§ 28-3901 to 28-3904.—California 


School Township, Starke County, v. 
Kellogg, 33 N.E. 2d 363. 
Under statute requiring township 


trustee to advertise for bids for serv- 
ices of school bus drivers and the 
awarding of contracts by township 


Ann. St. iy 

fornia School Township, 
ty, v. Kellogg, 33 N.H.2d 3 
Where Ss ae between 


ties so that contract was consistent! 
with the terms of the advertised notice 
to bidders, it could not be contend 
by township school district sue 
breach of employment contract. 
the contract was inconsistent with no- 
tice given to bidders. Burns’ A 
§§ 28-3901 to 28-3904.—Ca 
School Township, Starke Cou 
Kellogg, 33 N.H.2d 363. aon 
A township trustee of school 
trict had power to require the giving 
of a performance bond by achepi ry 
driver and also had power to. ve 
the giving of a performance bond. 
where such waiver was made, act 
by bus driver for breach of cont: 
could be maintained. Burns’ Ann.S ue 
§§ 28-3901 to  28-3904.—Cali: 
School Township, | oe ‘Count 
Kellogg, 33 N.H.2d 36 , 
The fact that ene truste 
school, district. discharged schoo 
driver contrary to contract witho 
active cooperation of the a 
board did not prevent action | 
driver for breach of contract 
the township school district. _ 
Ann.St., §§ 28-3901 to 28-3904.—¢ 
fornia School Township, Starke C 
ty, v. Kellogg, 33 N.E.2d 363. — 
Kan. Under. statute. providi 
transportation of pupils who live | 
or more. miles from schoolhouse ne 


trict which purchased and o 
with money raised by taxation a. 
to transport pupils to school h 
statutory or implied authority 
the bus in conveying students to 
and towns outside the district. 
St.1935, 72-602.—Carothers vy. Board 
Education of City of Florence, 
P.2d 63, 153 Kan. 126. 

Mass, The statute providing that ae 
contracts made by any department, 
board, or commission, 


amount involved is $500 or more, must 
applie bile 


be approved by the mayor, 
to contract, of school committee | 
volving more than $500 for the fu 
nishing of transportation of « 
children, where the mayor’s good faith 
in refusing to approve the contract: 
was not in issue, and the reason give 


by him for refusal to approve the 
contract was not unreasonable, arbi- 
trary, or capricious, and court could 


not 
further action. 
> 8 4, as amended by St.1932, 
Se 0.003C: ‘i 
T9388. OG SiS Sl Ome Teo 
Eastern Massachusetts St. Ry. 
Mayor of Fall River, 31 
308 Mass. 232. 


™he application of statute meee 
made by any de- — 


all contracts 


partment, board, or commission where 


the amount involved is $500 or more, | 


must be approved by the mayor, to a 


contract by a school committee for the i 
furnishing of transportation of school — 


children for more than $500, did not 


encroach on or derogate from the time- 


honored authority of school committees 
over public education, since the con- 
tract was a mere business transaction 
which did not directly relate to meth- 
ods of education or to the policy, con- 
duet, regulation, and discipline of 
schools. G.L.(Ter.Ed.) ¢. 40, § 1; § 
4, as amended by St.1932, ¢@ 271, S 
ec. 43, § 29, as amended by St.1938, ¢ 
378, § 10; ¢. 71, § 37.—Eastern Massa- 
chusetts St. Ry. Co. v. Mayor of Fall 
River, 31 N.E.2d 548, 308 Mass. 232. 
N.J.Sup. -The_ statute empowering 
district school boards to adopt rules 
and regulations not inconsistent with 
the rules and regulations of the state 
board did not prevent local boards 
from requiring more in the way of 
security from contractors for transpor- 
tation of pupils than was required by 
state board regulation, although. Jocal 


St 


intervene to compel him to take 
G.L. (Ter. Ed.) a =o SYR 


-§ 1038 


boards could not require less. N.J.S.A. 
--18:6-19.—American Fidelity & Casualty 
Ins. Co. v. State Board of Hducation, 
i 18 A.2d 414, 126 N.J.L. 210. 
1 Local school board could properly re- 
quire that bus contractors for trans- 
: portation of pupils be required to fur- 
nish liability insurance in company 
having an A plus rating with a guide 
-- recognized as reliable in insurance 
circles and generally accepted in de- 
J termining financial standing of liability 
 imsurance companies, as against con- 
tention that board’s action was arbi- 
_ trary and unreasonable and constituted 
a “delegation of power’ and authority 
to such guide.—American Fidelity & 
Casualty Ins. Co. v. State Board of 
Bducation, 18 A.2d 414, 126 N.J.L. 210. 
Local school board’s requirement that 
bus contractor for transportation of 


_ with insurance guide was a proper an 

- legitimate business precaution and its 
refusal to accept a policy of an insur- 
ance company authorized by the Com- 
missioner of Banking and Insurance to 
- do business in the state was not illegal 
or confiseatory, since a public body 
_ may in the public interest make reason- 
able requirements as to the financial 
4 standing of an insurer.—American Fi- 


- ey in company having an A plus rating 


 delity & Casualty Ins. Co. 'v. State 
- Board of Education, 18 A.2d 414, 126 
NEIL i210. 
Wt. By express statutory provision, 
the matter of the transportation of 
-  sehool pupils resident in a town is 
~ Placed under the control and manage- 
ment of the board of school directors 
of the town in the exercise of the 
 board’s official discretion. P.L. 4268 
and 4269 as amended by Laws 1935, 
; No. 89, § 6.—Proctor v. Hufnail, 16 A. 
ty 


A 


ty SP 


Ae 


_) 2a°518; 

Evidence that distance 12-year-old 
boy had to connection with bus route 
2 provided by board was 1% miles and 
i no greater than boy previously walked 
9 to the old school held to sustain board’s 


‘2 


. finding that such partial transporta- 
tion was all that was reasonable and 
necessary to enable the boy to attend 
school, and that the decision to furnish 
only such partial transportation was 
made in the exercise of the board’s 
sound discretion, as provided for by 
statute which intrusts the regulation of 
transportation of pupils to school to 
the board of school directors. P.L. 
4268 and 4269 as amended by Laws 
_ 1935, No. 89, § 6.—Proctor v, Hufnail, 
ero a 2d 518.” 
The statute which authorizes school 
board to provide transportation for 
pupils to and from school contemplates 
a contract or understanding with such 
- poard by person furnishing transporta- 
tion, and therefore, where parents 
transported their son to school without 
4 any contract therefor with the board, 
~ school board had no authority to com- 
-pensate the parents for such transpor- 
tation. P.L. 4269 as amended by 
Laws 1935, No. 89, § 6.—Proctor v. 
Hufnail, 16 A.2d 518. 


§ 1039 

Ala. The county board of education 
may adopt policy of contracting with 
individuals to transport school children 
in their own vehicles under proner and 
adequate regulations. Code 1940, Tit. 
52, § 99.—Shores v. Elmore County 
Board of Education, 3 So.2d 14. 

The county board of education on ad- 
vice of county superintendent may 
adopt policy of transporting school 
. children in its own vehicles with ap- 
5 propriate safeguards, Code 1940, Tit. 

52, § %76.—Shores v. Elmore County 
Board of Edueation, 3 So.2d 14. 

Where advice of county superintend- 
ent of education in determining policy 
of county board of education was con- 
templated by school laws, resolution 
passed by board, on recommendation 
of outgoing superintendent, for re-em- 
ployment of school bus drivers owning 
their own busses, and contracts made 
in pursuance thereof which were to run 
for three years, were violative of public 
policy evinced by school laws, and it 
was within board’s power within a year 
to adopt a new policy of replacing pri- 


ue as: a, tea | 


vate busses with new busses dane haces 
by board. Code 1940, Tit. 52, §§ 62, 
63, 65, 67, 69, 73, 74, 76, 86, 99, 102, 
103, 111, 114, 119, 128—Shores v. Hl- 
more County Board of Education, 3 
So.2d 14, 

See United Counties of Northumber- 
land & Durham y. Murray & Brighton 
Tps. Public School Trustees [1941] 2 
Dom.L.R. 273. 


§ 1046 
Ala. In the location of consolidated 
schools and the transportation of pupils 
as part of such system, the county 
board of education acts in a quasi-leg- 
islative capacity. Code 1940, Tit. 52, § 
76.—Shores v. Elmore County Board of 
Education, 3 So.2d 14. 
t 1 


N.Y.App.Div. Where contract be- 
tween board of education of school dis- 
trict and individual provided that in- 
dividual should receive a certain sum 
each school day for providing trans- 
portation from a certain farm ‘when 
occupied” to main bus line, and return, 
and it was conceded that the farm was 
not occupied during certain period, in- 
dividual was not entitled to recover 
compensation for furnishing transpor- 
tation during that period.—Haner vy. 
Board of Education of Central School 
Dist. No 1 of Town of Gilboa, 23 N.Y. 

Ohio App. Regulations governing 
methods and means of transportation 
of school children, issued by the di- 
rector of education under authority of 
statute did not become part of contract 
betwéen school bus driver and local 
board of education, and bus driver’s 
failure to comply with such regulations 
was no defense to board of education 
in action against it by driver to re- 
cover damages for breach of the con- 
tract. Gen.Code, § 7595-1¢c.—Roberts v. 
Board of Education of Ross Tp. Rural 
School Dist., Greene County, 30 N.H. 
2d 359, 65 Ohio App. 392. 


§ 1071 

Ariz. The statutory method of pur- 
chasing and distributing free textbooks 
for the common schools of state is ex- 
clusive. Rev.Code 1928, § 1048, as 
amended by Laws 1933, c. 20; §§ 1049, 
1050.—State ex rel. Frohmiller y. Hen- 
drix, 107 P.2d 1078. 

Plan whereby depository was estab- 
lished by textbook publishers to dis- 
pense books which had been purchased 
by the state from the publishers and 
title to which had passed, as well.as to 
sell books for the publishers to the 
general trade, and whereby manager of 
depository who was acting for the state 
in dispensing its books, received from 
the publishers compensation based 
upon sales, was against “publie policy” 
and was illegal. Rev.Code 1928, § 1048 
as amended by Laws 19338, c. 20; §g 
62, 1049, 1050, 2822; Const. art. 11, § 
4.—State ex rel. Frohmiller y, Hendrix, 
107 P.2da 1078, 

Iowa. The establishment and main- 
tenance of educational system through 
public schools is indispensable obliga- 
tion and function of state, and system 
should be so maintained as to keep 
abreast with progress generally and to 
meet needs of the times, principle ap- 
plying not only to courses of study 
but also to teaching force, and policy 
with respect to either should not be 
an inflexible one.—Talbott v. Independ- 
ent School Dist. of Des Moines, 299 
N.W. 556, 230 Iowa 949. 


Mass. The statute requiring every 
school committee to purchase Ameri- 
can flag for each school house under 
its control, and requiring teacher to 
display flag and cause pupils under 
his charge to salute the flag and give 
a pledge of allegiance to the flag, is 
designed to inculcate patriotism and to 
instill a recognition of the blessings 
conferred by orderly government under 
constitutions of state and nation, and 
the study of such instruments is a 


proper subject for instruction in the’ 


public schools. G.L.(Ter.Hd.) ec. 71, § 
69, as added by St.1935, e. 258—Com- 
monwealth vy. Johnson, 35 N.E.2d 801, 
309 Mass. 476. 

§ 1088 


Tenn, The siate has power to pro- 


Scatais "ss 


Math A Ni Na hit ohne, 
es 4 is \ 3 ? 


ian 


eae Oe ; ' ; NE lee 
‘hibit students in any of its schools — 


state may restrict appearances or per- 
formances of the bands to limited occa- 


sions, as a matter of discipline to pre- - 


vent the time and interest of the stu- 
dents from being too greatly diverted 
from their schoolwork proper.—Gentry 
v. Memphis Federation of Musicians, 
Local No. 71, 151 S.W.2d 1081, 177 
Tenn. 566, 134 A.L.R.. 1270. 
Students in state schools are not “‘em- 


ployees”’ of the state so as to be subject - 


to state regulation as such.—Gentry v. 
Memphis Federation of Musicians, Lo- 
eal No. 71,:151 S.W.2d 1081, 177 Tenn. 
566, 134: A.L.R. 1270. 

Tenn. An act purporting to prohibit 
bands and orchestras of public insti- 
tutions, supported in whole or part by 
the state, county or municipal taxes, 
from~competing with the employment 
of civilian musicians, which is intended 
to control state school bands, is void 
as attempting to penalize certain con- 
duct of students in state institutions, 
having no relation to the welfare or effi- 
ciency of the institutions. Pub.Acts 
1939. ce, 124,-§§ 1-3; Const. art. 1, § 
8; art. 11, § 8—Gentry v. Memphis 
Federation of Musicians, Local No. 71, 
151 S.W.2d 1081, 177 Tenn. 566, 134 
A.L.R, 1270. 


SEALS 


§1 

Alaska. A “seal” is something more 
than a mere formality in execution of 
an instrument and is a matter of sub- 
stance and not of surplusage, and gives 
or imparts to the instrument certain 
legal effects which do not attach to 
unsealed instruments.—Carklin v. 
Grigsby, 9 Alaska eae 


Mass. A seal ou an instrument may 
be disregarded where the substantive 
rights of the parties are not impaired 
by disregarding it.—Stern v. Lieber- 
man, 29 N.H.2d 839. ; 


§ 4 

Alaska. Whether an instrument is 
under seal is a question for the. court 
upon an inspection and whether a 
mark or character shall be held to be 
a ‘“‘seal” depends upon the intention of 
the executant as shown by the paper. 
—Carklin, v. Grigsby, 9 Alaska 378. 

Del.Orph. Under common law. of 
Delaware, the use of wax or a similar 
substance is not necessary for a ‘seal’. 
—In re Beyea’s Estate, 15 A.2d 177. 

Mass. The letters “LS” appearing 
after a signature on an instrument re- 
citing that a seal is attached are an 
appropriate method of showing in a 
record on appeal that the document 
was sealed.—Stern v, Lieberman, 29 N. 
H.2d 839. 


Pa.Super. One is not obliged to ex- 
ercise his immemorial right to have a 
distinctive and identifying seal of his 
own, and any kind of flourish or mark 
will be sufficient if it is intended for a 
seal.—Collins v. Tracy Grill & Bar Cor- 
poralion, 19 A.2d 617, 144 Pa.Super. 


Pa.Super. A natural person in exe- 
cuting a specialty on a printed form 
usually signs his name on a line with 
the printed word “(Seal)” appearing 
thereon, thereby adopting it as his seal 
for the purpose, but with an individual, 
sealing has long since become construc- 
tive rather than actual, and is now 
largely a matter of intention.—Collins 
vy. Tracy Grill & Bar Corporation, 19 
A.2d 617, 144 Pa.Super. 440. 

Writing the word “seal” or the let- 
ters “L. §8.”, meaning the place of the 
seal, after the signature or signing 
opposite such or similar devices in the 
printed form, characterizes the writing 
a sealed instrument.—Collins v. Tracy 
Grill & Bar Corporation, 19 A.2d 617. 
144 Pa.Super. 440. 


8 
Del.Orph. It is common knowledge 
that custom has sanctioned use of 
printed forms of notes and other con- 
tracts with ‘seal’ printed on form 
immediately to right of place intended 
for signatures, and that when such a 


. for 
er, to person for whom it) was intended, 


-paper.—Carklin y, 


‘Si aL l delivery of execut- — 


obligat r on behalf of mak- 
or to his authorized agent, character 
of obligation of maker is that of an 
“obligation or contract under seal”, 
irrespective of whether there is any in- 
dication in body of. obligation itself 
that it was intended to be_a sealed 
instrument.—_In re Beyea’s Estate, 15 
A.2d 177. 

_Mass. Where there is affixed to note 
signed by two makers a seal opposite 
the name of first signer, note is a 
“sealed instrument’ as to both signers. 
—Mindell v. Goldman, 35 N.E.2d 669, 
309 Mass. 472. 

N.¥.Sup. One party to a contract 
which is under seal may adopt the seal 
of the other party to the contract with- 
out independently affixing a seal.— 
Futherer. vy. Agnew, 24 N.Y.S.2d 273). 
affirmed Futherer v. Angelidis, 25 N.Y. 
S$.2d 207, 261 App.Div. 876. 

Pa. Writing maker’s name to the 
jeft of printed word ‘seal’ on note 
sufficiently showed maker’s adoption of 
ohe seal.—In re Koleff’s Estate, 16 A.2d 


§ 10 
Alaska. Whether an instrument is 
under seal is a question for the court 
upon an inspection and whether a 
mark or character shall be held to be 
a ‘seal’ depends upon the, intention 
of the executant as, shown by the 
Grigsby, 9 laska 


378. 
SEAMEN 


§1 

The word ‘‘seaman” has a 
plain, ordinary meaning. universally 
applied, depending on character of 
person’s duties, and if they are mari- 
time in character and rendered on a 
vessel in commerce in navigable waters, 
the person is a “seaman”. 46 U.S.C.A. 
§ 713; 24 U.S.C.A. § 1.—Gale v. Union 
Bag & Paper Corporation, 116 F.2d 27, 
affirming Lowrimoore v. Union Bag & 
Paper Corporation, 30 F.Supp. 647; cer- 
tiorari denied Gale v. Union Bag 
Paper Corporation, 61 §8.Ct. 837. 

N.J.Sup. Persons referred to as the 
“crew’’ of a vessel in maritime law 
are those persons who are on board 
the, vessel aiding in her navigation, 
without reference to nature of arrange- 
ment under which they are on board.— 
Shore Fishery: v. Board of. Review of 
Unemployment. Compensation Commis- 
sion, 21 A.2d. 634, oe N.J.L. 87. 


D.C.Mass. A stevedore 
aboard a vessel in harbor is a 


C.C.A.Ga. 


working 
““sea- 


man” within meaning of the Jones Act, 


entitled to sue his employer and obtain 
benefits provided in the Jones Act, but 
such right is limited now by the Long- 
shoremen’s Act. Jones Act, 46 U.S.C.A, 
§ 688; Longshoremen’s and Harbor 
Workers’ Act § 1 et seq., 33 U.S.C.A., § 
901 et seq.—The New Brooklyn, 37 F. 
Supp. 955. 

D.C.N.Y. Where plaintiff, as a work- 
away, had signed articles as member 
of crew, he was subject to proper dis- 
cipline.—Dick v. U. S. Lines Co., 38 F. 
Supp. 685. 

N.Y.Ct.Cl. A stevedore whose em- 
ployment puts him on boats afloat in 
navigable waters is a “seaman” within 
Jones Act. Jones Act, 46 U.S.C.A. 
688.—Otis v. State, 27 N.Y.S.2d 527, 17 
Mise. 389. 


§6 

C.C.A.Md:. A provision in contract 
for withholding portion of seamen’s 
wages at end of voyage in the United 
States was unenforceable because con- 
trary to the Seamen’s Act, notwith- 
standing provision might be valid un- 
der law of foreign country to which 


vessel and seaman belonged. Seaman’s 
Act 1915, § 4, 46 U.S.C.A, § 597.— 
Lakos v. Saliaris, 116 F.2d 440, re- 


versing The pees: 32 F.Supp. 738. 


D.C.Cal. On a libel by a Roumanian 
seaman against a Roumanian ship sub- 
sequently changed to Panamanian reg- 
istry, to recover wages, etc., where it 


a4 mi oe yy ty tae fi : 2 
ppeared that the contract of employ. 
ment Se written in Roumanian and 
entered into in Italy before the Rou- 
consul, the Roumanian law 
eee —The Prahova, 38 F.Supp. 


tion is’ assumed in a suit by foreign 
seaman against a foreign vessel, the 
law of foreign country where vessel is 
registered controls.—The Astra, 34 F. 
Supp. 152. ’ 


§ 1s 

C.C,A.N.Y. The statute regulating 
space and accommodations for crew of 
vessel applies only to vessels construct- 
ed_ subsequent to its enactment, 46 U. 
8.C.A. § 80.—Rey v. Colonial Nay. Co., 
116 F.2d 580. 

D.C.Mich. The primary purpose of 
the Seamen’s Act was to promote safe- 
ty at sea, and its effect as a regulator 
of working conditions was of subor- 
dinate interest. 46 U.S.C.A. § 673)— 
Buttimer y. Detroit Sulphite Transp. 
Co., 39 F.Supp. 222. 


D.C.N.Y. The period of limitation 


prescribed in the statute governing all 


penalties and forfeitures imposed by 
the chapter relating to merchant sea- 
men, for the recovery whereof no spe- 
cific mode is provided, must be con- 
fined to those sections of the chapter 
relating to merchant seamen which 
were contained in the act of 1872, or 
in the equivalent provisions of the Re- 
vised Statutes, before the Code had 
rearranged them. 46 U.S.C.A. § 711.— 
U.S. v. Argonaut Hae 33 F.Supp. 833. 
2 


8 

C.C.A.N.Y. Under statute requiring 
division of sailors at sea into equal 
watches, ‘“‘equal watches” means suc- 
cessive and continuous watches to be 
constituted in numbers as nearly equal 
as the sum of the whole number will 
permit. 46 U.S.C.A. § 673.—New York 
& Cuba Mail S.:S. Co. v. Continental 
Ins. Co. of City of New York, 117 F.2d 
404, reversing 32 HPP 25. 


C.C.A.9. A ship’s captain is negli- 
gent if he fails to see that the crew 
is a true complement sufficient for safe 
conned, of voyage, as required by stat- 
ute, 
through union or other hiring halls, 
and, if the crew is not first chosen by 
the captain, he must promptly weed 
out any who constitute a menace to his 
general discipline or to safe navigation 
of his ship. 46 U.S.C.A. §§ 222, 226, 
228, 229, 239.—Texas Co. vy. National 
Labor Relations Board, 120 F.2d 186. 

A ship’s crew is not a ‘‘complement’’ 
or “sufficient” simply because there 
are enough individuals to fill all posi- 
tions required by the United States In- 
spectors under statute. 46 U.S.C.A. § 
222,.—Texas Co. v. National Labor Re- 
lations Board, 120 F.2d 186. 


§ 29 
C.C.A.N.Y. The liberty of individual 
employee to bind himself firmly, in 
absence of fraud, coercion, or the like, 
in a contract with an employer, no 
matter how harsh or unusual its terms, 
is not to be strictly applied to work- 
ers who go-to sea, who are “wards of 
admiralty.’—Hume  v. Moore-McCor- 
mack Lines, 121 F.2d 336, reversing 
Hume v. American-West African Line, 
36 F.Supp. 880. 
§ 30 


C.C.A:3. The statute requiring that 
seamen sign shipping articles at begin- 
ning of ‘each voyage and sign off arti- 
cles at its conclusion: was intended for 
protection of seamen, and was not 
intended to -forbid parties from mu- 
tually undertaking to assure the crew 
right to continue as employees and to 
re-sign if it desired after signing off 
articles at end of voyage. 46 U.S.C.A. 


§§ 563, 574.—Southern S. S. Co. v. 
National Labor Relations Board, 120 
B.2d 505. 


D.C.N.Y. Contract whereby seamen, 
citizens of the Philippine Islands, were 
engaged to serve on vessel of foreign 
registry from port of United States 
to destination within combat area de- 
fined by President of the United 
States pursuant to Neutrality Act, was 


D.C.Md. If discretionary jurisdic- 


though the sailors. are supplied, 


ce tanding the shi 
cles were signed at office of 
Consul, and the seamen who we 
charged could not recover dam 
breach of contract nor wages 


Centroamericana, 8. 
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§ 37 sey 
_N.Y.App.Div. Shipping article: 
viding for a final port of discha 
the United States comply w 
federal statutes requiring that t 
cles state the nature and, so fa 
practicable, the duration of — 
tended voyage and the port or ou 
in which the yoyage is to termin 
46 U.S.C.A. § 564,—Hellevik v. An 
can Sugar Transit Corporation : 
Y.8.2d 724, 261 App.Div. 591. — 


§ 64 Ava ted Ty 
D.C.N.Y. Evidence showed that | 
dissatisfied sailors and cook of aux 


and also to transportation to ci 
which they had commenced voyage 
hence they could not maintain I 


§ 73 y 
C.C,A.9. Order of the Nation: 
bor Relations Board would not 
forced in so far as order purporte 
hold that habitual drunkard who he 
been elected as a labor leader shou 
have been retained as boatswai yf 
gas and oil tanker and in so fa 
employer was directed to make good t 
him. any back. pay. National Labor 
Relations Act, 29 U.S.C.A. § 151 et seq. 
—Texas Co. v.. National Labor Rel: 
tions Board, 120 F.2d 186. 
§ 75 al 
D.C.Cal, A Roumanian seaman’s 
peated breaches of discipline and 
ing the ship without permission wl 
he should have been on duty would j 
tify his discharge or detachment f: 


. 46 ULS.C.A. 
38 F.Supp. 418. 
80 ; 


8 Marta) 
D.C.Cal. Where a Roumanian sea- 
man on a Roumanian ship, though 
had repeatedly requested his discharge, 
and had been suspended for miscon-— 
duct, had never actually been dis- 
charged because the necessary auth 
jzation had not been received from the 
Roumanian authorities, and because, 
under American law, he could not be — 
paid off except for the purpose o 
shipping, the relationship created | 
the contract of employment contin 
until the ship ceased to fly the 
manian flag, and at that time the. 
man became entitled to_his discharge 
under American law. 8 U.S.C.A. § 168; 
46 U.S.C.A. § 596.—The Prahova, 38 F., 
Supp. 418. Mica: 
D.C.Md. Danish seamen who joined 
Norwegian ship under six months’ con-_ 
tract, at Limerick, Ireland, about June 
26, 1940, were not, under Norwegian 
law, entitled to discharge and payment 
of wages in full when_ ship reached 
United States port on July 21, 1940, — 
on ground that danger of seizure of — 
ship by belligerent powers or of war 
damage to ship was materially in-— 
ereased after engagement of the sea-. 
men,—The Austvard, 34 F.Supp. 431. — i 
In order to entitle seamen to dis- | 
charge and payment of accumulated 
wages under Norwegian law, because 
of fact that war risk has been ‘‘ma- 
terially increased” after engagement 
of seamen, there must be some new de- 
velopment which is capable of ascer 
tainment by proof of fact, rather tham 
susceptible only of divergent opinion, 
and there must be something more 
than mere fluctuation of intensity of 
an already existing warfare—The 
Austvard, 34 F.Supp. 431, 


ss 


a 


epee ana § 87 : 
 p.C.Md. Actions of captain of Nor- 
 wegian vessel in departing from convoy 
under which it had left England and in 
failing to maintain during daytime a 
lookout from the masthead were with- 
in judgment and discretion of the 
_ master,.and did not constitute “ill- 
treatment” of the seamen, so as_ to 
entitle them to discharge from services 
and payment of accumulated wages, 
under applicable Norwegian. law.—The 
_ Austvard, 34 F.Supp. 431. 


~ § 131 
D.C.Md. Where seaman was employ- 
ed as second cook by articles signed 
at Texas City, Tex., for a voyage from 
_ there to Halifax, Nova Scotia, and 
such other ports and places coastwise 
as the master might direct, and back 
to a final port of discharge in _the 
~ ‘Unitea States, and after vessel arrived 
at Halifax the Neutrality Act was 
passed by Congress, and owner of 
vessel sold it to a foreign company, and 
voyage was terminated, and seaman 
as transported from Halifax to New 


York and paid off there, the statute 
dealing with the right to wages in case 
of improper discharge did not apply 
~ because of the statute dealing with 
vessels in Coastwise trade, and hence 
- seaman was not entitled to an addi- 
tional month’s wages and transporta- 
tion to Texas City, Tex. 22 U.S.C.A. 
' § 245j et seq.; 46 U.S.C.A. §§ 544, 594, 
—Johnson y. Standard Oil Co. of New 
Jersey, 33 F.Supp. 982. 
-  ).C.Md. A seaman, definitely shown 
to have elected not to return to home 
epkDort, from which vessel started on 
voyage during which he left vessel be- 
cause of illness, or to have intended to 
- do something uirectly contradictory to 
his claim for transportation back to 
een ‘port, is not entitled to such 
5 Sapp 888. Hawaiian, 33 EF, 


Supp. 985. 
A seaman, leaving yessel during voy- 
age because of illness, cannot be al- 
_ lowed transportation back to home 
ort, from which voyage started, where 
his conunct belies necessity for, or 
reasonableness of, allowing such trans- 
ee ene ne Hawaiian, 33 F.Supp. 
A seaman, who obtained work on ves- 
sel for short trip after his discharge 
from hospital, to which he went be- 
-eause of illness during voyage for 
which he had signed articles on an- 
other ship, but was out of employment 
when his counsel subsequently _ re- 
quested owner of such ship for trans- 
portation back to port from which 
_ voyage started, and filed libel to re- 
- eover such transportation shortly after 
such request, did not make “election” 
not to return to such port or do any- 
thing contradictory of his claim for 
such transportation free of charge.— 
‘The Hawaiian, 33 F.Supp. 985. 
A seaman, leaving ship during voyage 
because of illness, need not show that 
he actually incurred expense of trans- 
portation back to home port, from 
- which voyage started, in order to re- 
cover cost of such transportation from 
ship owner or be transported back to 
such port free of charge.—The Hawai- 
jan, 33 F.Supp. 985. 


A seaman, leaving vessel during voy- 
age because of injury or illness, is en- 
titled to free transportation back to 
port where he originally signed on 
for voyage, if he makes demand for 
such transportation within reasonable 
time after recovering his health and 
has not assumed position directly con- 
tradictory of his asserted desire to 
seek employment at such port.—The 
Hawaiian, 33 F.Supp. 985. 

A seaman, leaving vessel because of 
illness before end of voyage for which 
he signed articles and not making elec- 
tion not to return to home port from 
which voyage started or doing any- 
thing contradictory of his claim for 
free transportation back to such port, 
is entitled to such transportation with- 
in reasonable time, but has no right 
to demand cash or equivalent in rail- 
road fare to such port, if ou owner 
proffers him free transportation and 
maintenance on one of its vessels with- 


SEAMEN — 


in such time—The Hawaiian, 33 F. 


Supp. 985. é 


§ 137 ie 
N.Y.App.Div. Where shipping arti- — 


cles, signed at New York, provided that 
termination of voyage was to be a final 
port of discharge in the United States 
and at termination of voyage at New 
Orleans, La., seamen signed articles of 
discharge and release, there was no 
wrongful or improper discharge of sea- 
men and the nature of the voyage and 
provisions of the shipping articles neg- 
atived seamen’s contention that con- 
tract was that they would be returned 
to New York, where the voyage began 
or port of Philadelphia. 46 U.S.C.A. 
§§ 541-713.—Hellevik vy. American Su- 
gar Transit Corporation, 26 N.Y.S.2d 
724, 261 App.Div. 591. 

Where seamen signing shipping arti- 
cles at New York which provided that 
termination of voyage was to be a final 
port of discharge in the United States 
and, on termination of voyage at port 
of New Orleans, La., the seamen signed 
articles of discharge and release with- 
out making complaint that they were 
entitled’ to transportation and wages 
to New York, in seamen’s actions for 
wrongful discharge evidence was in- 
sufficient to establish a good cause for 
which the release could be set aside. 
46 U.S.C.A. § 597.—Hellevik v. Ameri- 
ean Sugar Transit Corporation, 26 N. 
Y.S.2d 724, 261 App.Div. 591. 

N.Y.App.Div. Where seamen signed 
shipping articles at New York for voy- 
age on coastwise cargo steamer under 
a voyage charter providing that the 
termination of voyage was to be a final 
port of discharge in the United States 
and the discharge of the seamen at 
port of New Orleans, La., was in ac- 
cordance with their written and bind- 
ing contract and they signed release 
without force or fraud, duress or com- 
pulsion, they could not recover trans- 
portation to New York and wages on 
theory of wrongful discharge. 46 U.S. 
C.A. §§ 541-713.—Hellevik v. American 
Sugar Transit Corporation, 26 N.Y.S.2d 
724, 261 App.Div. 591. 

138 

D.C.Cal. Under Roumanian law, on 
the sale of a Roumanian ship, the 
owners become liable to the seamen 
only for repatriation at the expense of 
the ship, and “plata salariilor,” or pay- 
ment of salaries; the word ‘plata” 
meaning payment, and “salariilor’ be- 
ing the genitive plural of ‘salariu,’’ 
which, like the English word ‘‘salary,” 
means fixed compensation regularly 
paid.—The Prahova, 38 F.Supp. 418. 

A Roumanian seaman, becoming en- 
titled to his discharge when the ship 
ceased to fly the Roumanian flag, was 
entitled under Roumanian law to be 
repatriated at the expense of the own- 
ers, but was not entitled to the cost 
thereof in lieu of repatriation, where 
it did not appear that repatriation was 
tmaposel ble adhe Prahova, 38 F.Supp. 


§1 

D.C.N.Y. Where member of crew 
was arrested in Germany and ‘served 
prison sentence, his former position as 
member of crew gave him no right to 
have vessel owner repatriate him and 
transport him without charge to the 
United States after he was released 
from German prison, and if he was 
destitute, the obligation rested by 
statute upon the United States to pro- 


vide subsistence and passage. 46 U.S. 
C.A, 3 678, 679.—Dick v. U. 8. Lines 
Co., 38 F.Supp. 685. 


§ 153 

C.C.A.Md. Where voyage of Greek 
vessel ended in a port of the United 
States, the vessel by entering that 
port became subject to laws of United 
States and no wage contract in con- 
travention thereof could be given effect. 
Seamen’s Act 1915, § 4, 46 U.S.C.A. § 
597.—Lakos v. Saliaris, 116 F.2d 440, 
Beg) The Leonidas, 32 F.Supp. 


D.C.Md. Where seaman was employ- 
ed as second cook by articles signed 
at Texas City, Tex., for a voyage from 
there to Halifax, Nova Scotia, and 
such other ports and places coastwise 


voyage was terminated, 

was transported from Halifax to New 
York and paid off there, the statute 
dealing with the right to wages in case 
of improper discharge, did not apply 
because of the statute dealing with ves- 
sels in coastwise trade, and hence sea- 
man was not entitled to an additional 
month’s wages and transportation to 
Texas City, Tex. 22 U.S.C.A. § 245j et 
seq.; 46 U.S.C.A. §§ 544, 594.—John- 
son v. Standard Oil Co. of New Jersey, 
33 F.Supp. 982. 

The statute dealing with vessels in 
coastwise trade should be read as though 
it provided that none of the provisions 
of the Shipping Commissioner’s Act 
shall-apply to vessels engaged in coast- 
wise trade, or in the lake-going trade, 
touching at foreign ports or otherwise, 
or in the trade between the United States 
and the British North American posses-, 
sions, or in any case where the seamen 
are by custom or-agreement entitled to 
participate in the profits or result of 
a cruise, or voyage, with the single 
exception of the coastwise trade be- 
tween: the Atlantic and Pacifie coasts. 
46 U.S.C.A. § 544.—Johnson v. Stand- 
ae Oil Co. of New Jersey, 33 F.Supp. 


Where seaman was employed as sec- 
ond cook by articles signed at Texas 
City, Tex., for a voyage from there to 
Halifax, Nova Scotia, and such other 
ports and places, coastwise as the mas- 
ter might direct, and back to a final 
port of discharge in the United States. 
and after vessel arrived at Halifax the 
Neutrality Act was passed by Congress, 
and owner of the vessel sold it to a 
foreign company, and voyage was ter- 
minated, and seaman was transported 
from Halifax to New York and paid 
off there, seaman was not entitled to 
an allowance of extra wages, on ground 
that owner of vessel had breached the 
terms of employment, notwithstand- 
ing that it was customary for the ves- 
sel to return only .to Gulf or Texas 
ports and not to New York.—Johnson 
vy. Standard Oil Co. of New Jersey, 33 
F.Supp. 982. 

D.C.N.Y. Seaman who was not en- 
titled to recover from vessel owner 
for maintenance and eure of injuries 
sustained while on shore leave in for- 
eign port was not entitled to recover 
wages to end of voyage after his later 
return to home port.—Smith v. Amer- 
teat South African Line, 37 F.Supp. 


§ 155 
N.Y.App.Div. A voyage is ended and 
wages are due seamen when vessel is 
moored and cargo discharged at her 
final port of destination.—Hellevik y. 
American Sugar Transit Corporation, 
26 N.Y.S.2d 724, 261 App.Div. 591. 
Where seamen signed shipping arti- 
cles at New York for voyage on coast- 
wise cargo steamer under a voyage 
charter providing that the termination 
of voyage was to be a final port of 
discharge in the United States and the 
discharge of the seamen at port of 
New Orleans, La., was in accordance 
with their written and binding con- 
tract and they signed release without 
force or fraud, duress or compulsion, 
they could not recover transportation 
to New York and wages on theory of 
wrongful discharge. 46 U.S.C.A. §§ 
541-713.—Hellevik v. American Sugar 
Transit Corporation, 26 N.Y.S.2d 724, 
261 App.Div. 591. 
§ 156 
D.C.Cal. .A Roumanian seaman, sus- 
pended on January 3 because of disobe- 
dience, became entitled to his discharge 
when the ship ceased to fly the Rou-, 
manian flag on January 25, and was 
entitled to the wages becoming due be- 
tween January 25 and the date of the 
decree, at the original contract rate, 
without penalty. 46 U.S.C.A. § 596 
The Prahova, 38 F.Supp. 418. 
161 


D.C.Cal, Where the original writ- 


e 1 
Tien ship, 
Ttaly before the Rou- 
co iat never been modi- 
ed, the payment of wages for two 
months | at an increased rate agreed 
to following negotiations when the 
ship reached the Atlantic Coast, did 
not constitute an executed oral agree- 
ment entitling the seaman to recover 
the higher sum as wages due him on 
discharge. 46 U.S.C.A. §§ 596, 597— 
The Prahova, 38 F.Supp. 418. 
§ 173 
D.C.Cal. Under Roumanian law, on 
the sale of a Roumanian ship, the own- 
ers become liable to the seamen only 
for repatriation at the expense of the 
ship, and “plata salariilor,” or pay- 
ment of salaries; the word ‘plata’ 
meaning payment, and “salariilor”’ be- 
ing the genitive plural of ‘“salariu,” 
which, like the English word “salary, hu 
means fixed compensation regularly 
paid._The Prahova, 38 F.Supp. 418. 
Under the Roumanian law making 
the owners, on the sale of a ship, lia- 
ble for repatriation and salaries, the 
salaries contemplated are the wages 
during the repatriation. —The Prahova, 
38 F.Supp. 


§ 215 

D.C.Mich. Under Seamen’s Act per- 
mitting division of officers and certain 
members of crews of tugs and barges 
into two watches when engaged on a 
voyage of less than 600 , miles, the 
meaning of term “voyage” is to be 
ascertained not from procedure fol- 
lowed by barge owners in paying 
crews, but by considering context in 
which term is used in the Act and 
purpose which Congress sou of to ac- 
complish in enacting it. U.S.C.A. 
§ 673.—Buttimer vy. Detroit Sulphite 
Transp. Co., 39 F.Supp. 222. 

In enacting proviso permitting divi- 
sion of officers and certain members of 
crews of tugs and barges into two 
watches when engaged on a voyage of 
less than 600 miles, Congress had in 
mind not the regulating of working 
conditions, but factor of safety at sea 
and that on voyages of less than 600 
miles made by tugs and barges division 
of officers and members of crew into 
two instead of three watches would not 
militate against safety factor. 46 U.S. 
C.A. § 673.—Buttimer v. Detroit Sul- 
phite Transp, Co., 39 F.Supp. 222. 

Where before departing from Detroit, 
barge cleared for Canadian port and 
on arrival at port of loading, entry 
was made and barge remained in port 
of loading taking on cargo for more 
than a week before clearing on voyage 
to Detroit, and on arrival there entry 
was made at United States Customs 
and barge remained in Detroit for more 
than a week before clearing for a lake 
port to again load cargo, the trip from 
Detroit to Canadian port of loading 
constituted a ‘voyage’ and the trip 
from Canadian port to Detroit also 
constituted a ‘‘voyage’’ within the Sea- 
men’s Act permitting division of offi- 
cers and certain members of crews of 
tugs and barges into two watches when 
engaged on a voyage of less than 600 
miles, as against contention that the 
round trip constituted the ‘voyage.’ 
46 U.S.C.A. § 673.—Buttimer y, Detroit 
Sulphite Transp. Co., 39 F.Supp. 222. 

Under Seamen’s Act permitting divi- 
sion of officers and certain members 
of crews of tugs and barges into two 
watches when engaged on a voyage of 
less than 600 ‘miles’ the distance on 
a voyage on the Great Lakes is to be 
measured in nautical miles rather than 
in land or statute miles, notwithstand- 
ing that on charts of the Great Lakes 
the distances are given in statute or 
land miles. 46 U.S.C.A. § 673.—Butti- 
mer v. Detroit Sulphite Transp. Co., 39 
F.Supp. 222. 

Persons on barges who looked after 
a donkey boiler which furnished steam 
‘for running a generator, the steering: 
engine, heating and any other auxiliary 
purposes, and who were not required 
to have certificates as firemen issued 
by Bureau of Marine Inspection and 
Navigation were not “firemen” within 
exception to two-watch system on tugs 


en pe gaged 


nd barges wh nm a voyage 
of less than 600 nile, and hence such 
persons were not required to be di- 
vided into three watches. 46 U 


S.C.A. 
§ 673.—Buttimer v. Detroit Guin bite 
Transp. Co., 39 F. Supp. 222, 


8" 216 9 

N.Y.City Ct. Seamen who had signed 
articles for voyage on defendant’s ves- 
sel and who were discharged before 
having earned one month’s wages could 
recover a month’s wages from defend- 
ant under federal, statute only if sea- 
men were wrongfully discharged. 46 


U.S.C.A. § 594.—Hopkins v. Moore-Mc- 
Cormack Lines, 22 N.Y.S.2d 72, 175 
Mise. 109. 


The federal statute concerning right 
of seamen to wages in case of improp- 
er discharge affords a remedy only for 
breach of contract by master or owner 
of vessel. 46 U.S.C.A. § 594.—Hopkins 
v. Moore-McCormack Lines, 22 N.Y.S.2d 
72, 175 Mise. 109. 

Where seamen signed articles for 
voyage to Norway on defendant’s ves- 
sel which sailed from New York port 
on April 7, 1940, under American flag, 
and on April 10 President issued proc- 
Jamation declaring Norway within a 
“combat area’ pursuant to Neutrality 
Act, under which proclamation vessel 
could have proceeded at its own risk, 
and under regulation of Department of 
State issued November 10; 1939, vessel 
could not proceed into Norwegian wa- 
ters, defendant’s act in ordering vessel 
to return to New York where seamen 
were discharged before having earned a 
month’s wages was not a breach of 
contract authorizing seamen to recover 
a month’s wages under federal statute, 
even though regulations of department, 
making proclamation applicable to ships 
which had already cleared port, tran- 
scended scope of Neutrality Act. 46 
U.S.C.A. § 594; Neutrality Act of 1939, 
§ 1 et seq. and § 2(k), 22 U.S.C.A. $§ 
245j et seq., and § 245j—1(k).—Hop- 
kins vy. Moore-McCormack Lines, 22 N. 
Y.S.2d 72, 175 Mise. 109. 


Where seamen , signed articles for 
voyage to Norway on defendant’s ves- 
sel which sailed from New York port 
on April 7, 1940, under American flag, 
and on April 10 "President issued proc- 
lamation declaring Norway within a 
“combat area” pursuant to Neutrality 
Act, and defendant ordered vessel to 
return to New York where seamen were 
discharged before having earned one 
month’s wages, in determining defend- 
ant’s liability to seamen for a month’s 
wages, defendant was not under a duty 
to seamen to examine into question of 
law whether regulations of Department 
of State forbidding vessel under Presi- 
dent’s proclamation to proceed to Nor- 
way exceeded authority conferred on 


executive branch of government by 
Neutrality Act. 46 U.S.C.A. § 594; 
Neutrality Act of 1939, § 1 et seq., 


and § 2(k), 22 U.S.C.A.'§ 245j et seq., 
and § 245j—1(k) .—Hopkins vy. Moore- 
McCormack Lines, 22 N.Y.S.2d 72, 175 
Mise. 109. 


§ 321 

C.C.A.Md. The statute entitling sea- 
men to one-half earned wages at every 
port is intended to guarantee to sea- 
men the payment of their wages. Sea- 
men’s Act 1915, § 4, 46 U.S.C.A. § 597. 
—Lakos v. Saliaris, 116 F.2d 440, re- 
versing The Leonidas, 32 F.Supp. 738. 

The protection of statute entitling 
seamen to one-half earned wages at 
every port extends to foreign seamen 
on a foreign vessel within a port of the 
United States, and the statute secures 
to them the payment of their wages 
upon completion of a voyage ending in 
such port. Seamen’s Act 1915, § 4, 46 
U.S.C.A. § 597.—Lakos vy. Saliaris, 116 
F.2d 440, reversing The Leonidas, 32 
F.Supp. 738. 


Calling portion of wages received by 
seamen a “war bonus” would not alter 
essential character thereof as ‘‘wages’’ 
within statute entitling seamen to one- 
half earned ‘“‘wages’’ in every port. 
Seamen’s Act 1915, § 4, 46 U.S.C.A. § 
597.—Lakos v. Saliaris, 116 F.2d 440, 
eRe The Leonidas, 32 F.Supp. 
738, 

A so-called 


“war bonus’? payable to 


Greek Jeamen yon 


sti 

voyage and return to. a. Unit i 

under a contract for payment 
wages plus a “war bonus’ acco 
Greek law, constituted merel 
tional wages for extrahazardous 
ice, and constituted ‘wages’ 
provision of the Seamen’s 


titling seamen to one-half 
“wages” at every port. Seam 
1915, § 4, 46° U.S:G:A, § pee 


Vv. Saliaris, 116 F.2d 440, 
The Leonidas, 32 F.Supp. 738. 

An agreement by Greek seame 
portion of wages denominated ‘ 
bonus” be deposited in Bank of G@ 
instead of being paid to the se: 
themselves contravened provisio 
Seamen’s Act requiring that at e1 
of voyage seamen be paid remaind 
of wages due them, and where voya, 
ended in a port of the United 
payment to seamen of such porti 


Tisauitae: 32 F.Supp. 738. 


C.C.A.N.Y. Under statute 
seamen to receive at any por 
eargo is laden or delivered d 
voyage, one-half of wages earned 
remaining unpaid at time of such 
mand, master must be given a reason 
ble time, at least if he requests it, i 
which to ascertain the situatio1 
meet the demand, and the demand © 
be made in good faith, and ma 
be used to obtain a technical bi 
the articles in order to enab 


U.S.C.A 
F.2d 833. 
§ 354 


C.C.A.Conn. Where there 
shadow of overreaching in proc 
release of seaman’s claim for wa 
doctrine requiring court to jes lou 


sons they no, longer 
8 597,-U. 


Sui ave 


seaman would not be applied — vf ) 
validate the release, since to set sid 
the release would in effect de 
seamen the freedom to settle 
controversies upon their own ter 
Johnson v. Andrus, 119 F.2d 287. 


§ 359 : j 

C.C.A.Conn. Where seaman released 
claim for wages with full knowledge of 
what he was doing and for an ade er 
consideration, the release discharged fis 
lien upon the ship as well as. m- 
against owner personally, in absence of 
reservation of lien, though the rele se 
in form purported only to discha Bee 
owner.—Johnson vy. Andrus, 119 F.2d 


287. 
§ 362 § 
C.C.A.Tex. Under seamen’s contrac 
to pay bonuses should ships call 


Spanish ports, “Spanish ports’ mig 
mean either ports in Spain or por 
belonging to Spain.—The India Arrow, 
LG) E288 

Santa Cruz de Tenerife in the Can 
Islands off the eet coast of Africe 


seamen’s union, which signed con- 
tracts, intended them to have the 
same substantial scope as action of the 
Maritime Commission, which had de- 
fined Spanish waters under its bonus 
agreements as territorial waters of 
Spain, Spanish Morocco, and the Ba- 
learie Islands, and union and_ ship 
owner’s representative had agreed with ~ 
respect to one voyage that a similar 
bonus contract did not include that 
port.—The India Arrow, 116 F.2d 8. 
D.C.Cal. The inclusion of commercial 
marine officers in a Roumanian law es- 
tablishing labor tribunals does not 
alone extend to such officers the bene- 
fits of prior Roumanian labor laws, and 
hence the third officer on a Roumanian 
ship was not entitled to vacation pay; 
the Roumanian maritime code being si- 
lent on ie subject.—The Prahoya, 38 


F.Supp. 418. 
oe § 378 


D.C.Pa. A merchant 


seaman, justi- 
fiably discharged by 


master of coast- 


ee ey 


oe 


os 
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s ing vessel, is not entitled to recover 
two days’ pay for each day’s delay in 
paying his wages, in absence of evi- 
dence of unreasonable, arbitrary or 
willful delay by master or ship owner. 
46 U.S.C.A. § 596.—The Panama City, 
35 F.Supp. 64. An i 

The statute requiring coasting ves- 
- gel’s master or owner, refusing or 
neglecting to pay discharged seaman's 
wages without sufficient cause, to pay 
such seaman two days’ pay for each 
_ day’s delay in paying wages, does not 
entitle seaman to recover double wages 
for delay which was not arbitrary 
~ willful or unreasonable. 46 U.S.C.A, § 
596.—The Panama a 85 F.Supp. 64. 


C.C.A.Va. Where after master of 
vessel had been notified by immigra- 
tion authorities not to permit the 
landing of alien seamen, master em- 
ployed a watching company to hold 
them in custody for return to vessel, 
- when master was forced to put the 
seamen ashore in order that the vessel 
might be fumigated by public health 
authorities, the vessel was not liable 
for “false imprisonment” and where 
the wages earned by the seamen were 
promptly paid into court pursuant to 
court’s order, there was no basis for 
awarding “waiting time” as such de- 
jay as occurred was not without jus- 
tification under the _ circumstances.— 
» ‘The Hdit H, 119 F.2d 4. 


ray 
j 


— -vidin 
| meaning remuneration for loss, dam- 
age, or injury sustained, in case of 
discharge without good cause, is inap- 
- plicable-—The Prahova, 38 F.Supp. 418. 
The indemnity of a certain number 
of months’ wages provided by Rou- 
_ manian law in case of the discharge of 
a seaman without good cause is in 
eh the nature of liquidated damages for 
wrongful discharge, and is not con- 
sidered as “wages earned” within the 
contemplation of the American law 
entitling the seaman thereto on dis- 


charge. .8.C.A. §§ 596, 597.—The 
a ' Prahova, 38 F.Supp. 418. 

Biel § 437 

p.C.N.Y. Allegations of Belgian sea- 


men that voyage was abandoned in 
-_-yiolation of terms of employment, that 
ey their demand on master for less than 
half of balance of wages earned was 
: refused in violation of statute, and that 
‘> master was also liable for statutory 
i penalties for double wages brought 
- seamen’s libel against Belgian vessel 
: within statutes and gave the district 
; ‘court jurisdiction, where occupation of 
Belgium by armed forces of Germany 
; deprived seamen of a forum in Belgium, 
and there was no suggestion that ves- 
sel was immune as a public vessel 
im the service of the Belgian govern- 
ment. 46 U.S.C.A. §§ 596, 597.—The 
Gandia, 34 ea aap 


§ 

D.C.Md. Norwegian seamen who 
joined Norwegian ship on December 
28, 1939, under 18 months’ contract 
and sought discharge and payment of 
accrued wages when ship entered Unit- 
ed States port on July 21, 1940, had 
burden of proving material increase 
in war risk so as to entitle seamen 
under Norwegian law to discharge and 
payment of the accumulated wages. 
46 U.S.C.A, § 701.—The Austvard, 24 
F.Supp. 431. 

§ 470 

C.C.A.Tex. In seamen’s libel to re- 
cover bonuses under contracts to pay 
bonuses should ships call at Spanish 
ports, the expression “Spanish ports” 
was fairly ambiguous, and it was 
proper to consider evidence of the 
circumstances and intentions of the 
parties in their use of that term.—The 

India Arrow, 116 F.2d 8. 
§ 475 
D.C.N.Y. Evidence showed that five 
dissatisfied sailors and cook of auxilia- 
ry schooner yacht voluntarily terminat- 
ed their employment and thereby re- 
linquished any claim to compensation 
from time they refused to turn to and 


i i ? Sf 


SEAMEN 


also to transportation to city from 
which they had commenced voyage, and 


hence they could not maintain libel to. 


recover for wages, transportation, sub- 
sistence, and damages.—The Marie An- 
na, 36 F.Supp. 889. 


4 

D.C.La. BHvidence established that 
original employment contract under 
which chief mate was entitled to re- 
eeive $75 for first month’s work, $100 
for second month’s work, and $125 per 
month thereafter, was changed by 
agreement of the parties, so that mate 
was entitled to receive only $75 per 
month, and he could not recover the 
difference between $75 per month which 
was paid to him and the amount which 
would have been due under the original 
contract.—The Dolphin, 34 F.Supp. 248. 

Evidence established that a claim 
of chief made for wages due covered 
wages maturing during period when 
ship was under seizure, so that the 
claim could not be enforced by a pro- 
ceeding in rem against the ship.—The 
Dolphin, 34 F.Supp. 248. 

Bvidence established that first mate 
who signed receipt which stated that 
amount received by him for wages con- 
stituted full and final settlement of 
all wages due, had knowledge of the 
nature of the receipt, which became a 
bar to subsequent proceeding against 
the ship for wages allegedly due for 
period prior to date of execution of the 
receipt.—The Dolphin, 34 F.Supp, 248. 

D.C.Md. Norwegian seamen who 
joined Norwegian ship on December 28, 
1939, under 18 months’ contract and 
sought discharge and payment of ac- 
crued wages when ship entered United 
States port on July 21, 1940, failed to 
sustain burden of proving material in- 
crease in war risk so as to entitle sea- 
men under Norwegian law to discharge 
and payment of the accumulated wages. 


46° U.S.C.A. 701.—The Austvard, 34 
F.Supp. 431. 
Evidence established that seamen 


failed to demand one-half of wages due 
tu them when ship reached United 
States port, so as‘to be entitled to 
payment of such wages pursuant to 
federal statute. 46 U.S.C.A. Boe 
The Austvard, 34 F.Supp. 431. 


§ 582 

C.C.A.N.Y. If a seaman falls sick 
while in service, the shipowner is re- 
sponsible for maintenance and cure, 
even though the germs of the disease 
were in the seaman’s system when he 
joined the ship, since illness need not 
be caused by his service.—Rey v. 
Colonial’ Nav. ‘Co., 116 F.2d 580. 

C.C.A.N.Y. Seaman’s action for 
maintenance and cure could not be 
defeated on ground that seaman’s vol- 
untary departure from hospital barred 
recovery where seaman told hospital 
physician that seaman would spend 
summer on farm and physician ad- 
vised him to. return for a check-up 
during the fall and ordered his dis- 
charge.—Rey v. Colonial Nav. Co., 116 
F.2d 580. 

C.C.A.N.Y. Seaman, who falls sick 
or is injured while in service, can 
recover an award from employer of 
small amounts to cover future main- 
tenance and cure of.a kind and for a 
period definitely ascertained or ascer- 
tainable, but cannot recover a lump 
sum to provide for an unpredictable 
period of  incapacity.—Campbell ~—y. 
American Foreign §. 8S. Corporation, 
116 F.2d 926. 

C.C.A.Pa. The obligation of an em- 
ployer under maritime law of ‘‘mainte- 
nance and cure’’ really means mainte- 
nance and care.—Loverich v. Warner 
Co., 118 F.2d 690, remanding case 36 
F.Supp. 943, certiorari denied Warner 
Co. v. Loverich, 61 S.Ct. 1104, 313 U.S. 
577, 85 L.Hd. — and 61 S.Ct. 1105, 313 
U.S. 577, 85 L.Ed. 

The duty of an employer to make 
provision for maintenance and cure of 
seaman falling ill or injured during 
service is imposed by law and is an- 
nexed as an inseparable incident to the 
relation of the parties.—Loverich v. 
Warner Co., 118 F.2d 696, remanding 
case 36 F.Supp. 9438, certiorari denied 
Warner Co. v. Loverich, 61 S.Ct. 1104, 
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313 U.S. 577, 85 L.Ed. —— and 61.8.Ct. 
1106, 313° U.S; 577, 85 Ld... —...- - 

D.C.Md. It is vessel’s duty to provide 
maintenance and cure for seaman leay- 
ing vessel because of injury or illness 
during voyage and hence to pay him 
full wages to end of voyage, though 
such injury or illness was not con- 
nected with his employment.—The 
Hawaiian, 33 F.Supp. 985. 

D.C.N.Y. A seaman who was. struck 
by motoreyele and injured while on 
shore leave in Africa and remained in 
hospital there until cured was not en- 
titled to recover from owner for main- 
tenance and cure,.since he was not en- 
gaged in service of ship or owner 
when injured.—Smith vy. American 
South African Line, 37 F.Supp. 262. 

D.C.Pa. The right to maintenance 
and cure is a contractual one engrafted 
by the policy of law upon the contract 
of employment between seaman and 
shipowner.—Loverich y. Warner Co., 36 
F.Supp. 943. 

A seaman falling ill or injured while 
in service is entitled to maintenance 
and cure at expense of vessel and her 
owner, provided that such illness or 
injury did not result from the_ sea- 
man’s own willful misconduct.—Love- 
rich v. Warner Co., 36 F.Supp. 943. 

Duty of shipowner to furnish main- 
tenance and cure to seaman falling ill 
or injured while in service is imposed 
by the law and is inextricably annexed 
to the employment and does not.rest 
upon negligence or culpability on part 
of owner or master.—Loverich v. Warn- 
er Co., 36 F.Supp. 943. 

Right of seaman falling ill or injured 
while in service to maintenance and 
cure is not restricted to those cases 
where the seaman’s employment is the 
cause of the injury or illness.—Loverich 
v. Warner Co., 36 F.Supp. 9438. 

Right of seaman falling ill or injured 
during service to maintenance and cure 
is not one to compensation for disa- 
bilities suffered.—Loverich v. Warner 
Co., 36 F.Supp. 943. 

A shipowner’s duty to provide main- 
tenance and cufe first arises . when, 
during the course of his employment, a 
seaman is so injured or becomes so ill 
that he is obliged to cease his work, 
and thereafter as long as his employer 
secures him with maintenance and pro- 
vides him with care, including such 
nursing and medical attention as may 
be necessary, no breach of duty has oc- 
curred.—Loverich v. Warner Co., 36 F. 
Supp. 943. 

Tex.Civ.App. Under the Jones Act, 
a@ seaman has right to maintenance and 
care under’ contract of employment, 
right of action for injuries received 
through unseaworthiness of vessel, and 
right to recover indemnity for personal 
injury suffered in course of employ- 
ment. Jones Act, 46 U.S.C.A. § 688.— 
Lykes Bros.-Ripley S. S. Co. v. Pluto, 
146 S.W.2d 414, error dismissed, judg- 
ment correct. 

§ 5384 


,_ C.C.A.Pa. The right of seaman, fall- 
ing ill during service, to maintenance 
and cure, is not restricted to those cases 
where the seaman’s employment is the 
cause of the illness, and the employer’s 
obligation may continue after the ter- 
mination of the voyage in which injury 
is sustained or illness begins.—Loverich 
v. Warner Co., 118 F.2d 690, remand- 
ing case 36 F.Supp. 943, certiorari de- 
nied Warner Co. y. Loverich, 61 S.Ct. 
1104, 313 U.S. 577,.85 L.ed. — “and 
61 S.Ct. 1105, 313 U.S. 577, 85 Ld. 

If seaman acquired malignancy in 
throat while employed as a seaman, 
duty of maintenance and cure arose 
even though it was not caused by any- 
thing incidental to the seaman’s work. 
—Loverich v. Warner Co., 118 F.2d 
690, remanding case 36 H.Supp. 948, 
certiorari denied Warner Co. v. Lov- 
erich, 61 S.Ct. 1104, 313 U.S. 577, 85 


ud an dw owes Ct. 105,033 sors: 


577, 85 L.Ed. —. 


§ 585 
Wash. Liability of operator of ves- 
sel to seamen for wages, maintenance, 
care and cure is absolute, and comes 
into being when seaman falls ill or is 


1 a 
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ough his illness _ 
vation of long-existing 
cause of hi 
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x sease, or 
injury may. be his 
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§ 587 
D.C.Pa. A seaman injured, while in 
the service of a ship is entitled to 
maintenance and cure, but where the 
disability arises after the has left the 
ship there is ordinarily no right to 
Maintenance and cure, although it is 


generally held that a seaman’s right to. 


maintenance and the employer’s cor- 
responding duty extend for a reason- 
able time after the end of the voyage or 

eriod of employment.—The W. i 

oodless, 38 F.Supp. 432. 

A seaman may recover for mainten- 
ance and cure of a condition incapaci- 
tating him after discharge if it was 
proximately caused by treatment while 
in the service, but mot if such proxi- 
mate relation is not shown.—The W. H. 
Hoodless, 38 F.Supp. 432. 


§ 590 

Wash. Liability of operator of ves- 
sel to seamen for wages, maintenance, 
care and cure is absolute, and. comes 
into being when seaman falls ill or is 
injured while in service of the ship, 
even though his illness may be mere 
aggravation of long-existing disease, 
or sole cause of his injury may be his 
own ncen ence cri cenme Fisheries Co, 
Buia ut idelity & Guaranty Co., 115 


§ 592 

D.C.Pa. If injury or illness of sea- 
man outlasts voyage, the right to main- 
tenance and cure continues for a rea- 
sonable time thereafter, depending on 
the particular | circumstances, but 
should the disease prove incurable, the 
period is not thereby indefinitely pro- 
longed, but the duty still extends only 
a fair time beyond the termination of 
the voyage.—Loverich v. Warner Co., 
36 F.Supp. 943. 

The period during which a seaman is 
entitled to maintenance and cure after 
the termination of the voyage because 
of disabilities suffered which render 
him, for the time being, unfit. to obtain 
other employment and thereby to main- 
tain himself, will end when he has re- 
covered sufficiently from his disabilities 
to be employed once more.—Loverich v. 
Warner Co., 36 F.Supp. 943. 

§ 596 ¢ 

C.C.A.Pa. The right of seaman, fall- 
ing ill during service, to maintenance 
and cure, is not restricted to those 
cases where the seaman’s employment 
is the cause of the illness, and the em- 
ployer’s obligation may continue after 
the termination of the voyage in which 
injury is sustained or illness begins.— 
Loverich y. Warner Co., 118 F.2d 690, 
remanding case 36 F.Supp. 943, certi- 
orari: denied Warner Co. v. Loverich, 
61. S.Ct. 1104, 318 U.S. 577, 85 L.Ed. 
Sees 61 S.Ct. 1105, 813 U.S. 577, 85 

.Ed. —. 


Where seaman’s illness arose during 
his employment by respondent employ- 
er but the illness was not caused by 
such employment, the seaman was en- 
titled to an award for maintenance and 
eure for a reasonable period following 
the term of his employment.—Loverich 
vy. Warner Co., 118 F.2d 690, remand- 
ing case 36 F.Supp. 948, certiorari de- 
nied Warner Co. v. Loverich, 61 S.Ct. 
1104, 313 U.S. 577, 85 L.Ed. — and 61 
8.Ct. 1105, 313 U.S. 577, 85 L.Ed. —. 

D.C.Md. It is vessel’s duty to pro- 
vide maintenance and cure for seaman 
leaving vessel because of injury or 
illness during voyage and hence to pay 
him full wages to end of voyage, 
though such injury or illness was not 
connected with his employment.-—The 
Hawaiian, 33 F.Supp. 985. 

D.C.N.Y. An employer’s obligation 
to furnish maintenance and cure to an 
injured seaman does not cease upon 
the termination of the voyage.—Frame 
y. City of New York, 34 F.Supp. 194. 

D.C.Pa. A ship is not an “insurer” 
and is not obligated to provide mainte- 
nance and cure beyond a reasonable 
period nor for an indefinite length of 


f the ship, 
seat be mere 
1 
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‘time or where a cure has been effected 


as nearly as possible in a particular 


- case.—The W. H. Hoodless, +s F.Supp. 


AOR rr wie yess, Fw 
A chronic disorder is not a ‘“dis- 
ability” for the indefinite treatment of 
which the ship is bound.—The W. H. 
Hoodless, 38 F:Supn. 432. 
; § 608 

_C©.0.A.Pa. Where seaman’s illness 
arose during his employment by re- 
spondent employer, but illness was not 
caused by such employment, and sea- 
man was dismissed on recommenda- 
tion of respondent’s physician, seaman 
was not precluded from recovering 
maintenance and cure from respondent 
because seaman worked successively 
for two other employers.—Loverich v. 
Warner Co., 118 F.2d 690, remanding 
case 36 F.Supp. 943 certiorari denied 
Warner Co. v. Loverich, 61 S.Ct. 1104, 
313 U.S. 577, 85 L.Ed. — and 61 S.Ct. 
1105, 318 U.S. 577,.85-I.Hd. —. 
D.C.Pa. Where seaman continued 
to work for more than a year and a 
half after injury sustained while em- 
ployed on one ship and was accepted 
y another employer as able, and no 
medical attention seemed necessary to 
him, and seaman failed to accept full 
benefit of medical service throughout 
his successive employment suit for 
maintenance and cure on ground that 


-it arose out of original injury was re- 


quired to be denied for want of proof 
of ‘‘proximate cause” and for failure 
to accept full benefit of medical serv- 
ice—The W. H. Hoodless, 38 F.Supp. 


432. 
§ 609 

D.C.Pa. After tender and refusal of 
proper maintenance and cure, a seaman 
can no longer hold his employer there- 
for, especially where he leaves the ves- 
sel for employment elsewhere.—The W. 
H. Hoodless, 38 F.Supp. 432. 

§ 619 

C.C.A.N.Y. In seaman’s action for 
maintenance and cure where X-rays of 
seaman’s lungs showed both a chronic, 
fibroid tuberculosis and active tuber- 
culosis and medical testimony justified 
finding that the active type had devel- 
oped during service of seaman on the 
ship, dismissal of action for mainte- 
nance and cure was improper.—Rey v. 
Colonial Nav. Co., 116 F.2d 580. 

In seaman’s action for maintenance 
and cure where certificate of hospital 
stated as reason for seaman’s discharge 
“Maximum improvement from hospital- 


ization,” but physician testified that 
in his opinion the seaman _ should 
have remained in hospital for six 


months or a year longer, issue regard- 
ing need of further. hospitalization 
should have been submitted to’ the 


jury.—Rey v. Colonial Nav. Co., 116 
F.2d 580. 
©.C.A.N.Y. Medical testimony was 


too indefinite to justify an award to 
seaman of cure and maintenance at 
$2.50 a day for period of three years, 
where no physician predicted that sea- 
man would be incapacitated for three 
years beyond date of trial.—Campbell 
vy. American Foreign S. 8S. Corporation, 
116 F.2d 926. 

D.C.N.Y. The New York statutory 
requirements that notice of intention to 
sue New York City must be served on 
corporation counsel and comptroller, 
that action must be commenced within 
one year after accrual of cause of ac- 
tion, and that a claim for adjustment 
must be presented to comptroller, are 
inconsistent with the uniform operation 
of the maritime law and do not apply 
in an action for maintenance and cure, 
since an injurea seaman’s right’ to 
maintenance and cure is implied in law 
as a contractual obligation arising out 
of the nature of the employment and 
is founded on the general maritime 
law. Greater New York Charter, § 
261, as amended By Laws N.Y.1912, 
ec. 452; Laws N.Y.1933, c. 484; Jones 
Act, 46 U.S.C.A. § 688.—Frame vy. City 
of New York, 34 F.Supp. 194. 

D.C.N.Y. A cause of action, alleged 
in complaint, for maintenance and cure 
of seaman, injured while working as 
member of crew of defendant corpora- 
tion’s vessel, was within federal Dis- 
trict Court’s jurisdiction—Serbokov v. 


vin may cubes 
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Great Lakes Transit Corporation, 87 
B.Supp. A POR, sy te SNe Wi ‘ q 
_D.O.N.Y. Injured seaman was | 
titled to maintain action at law 
maintenance and cure based 
tract of employment and general 
time law without alleging ne 
or unseaworthiness, since suc 
of recovery for maintenance an 
springs essentially from contr: 
employment. 
S.C.A. 


libel his employer from time to tim 

during the continuance of the oblig: 

tion.—Loverich vy. Warner Co., 36 1 

Supp. 943. Wy Soe 
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g : 
D.C.Pa. A claim. for damages 
juries sustained as the result o go) 
ligence is a separate cause of action — 
which does not affect the ri, or 
claim of a seaman for main 
and cure uncer the general maritin 
law, since action, for “negligence” — 
based exclusively on tort, whereas 
claim “maintenance and — e 
arises out of contract of employment 
independent of any consideration ot 
negligence or culpability. Jones Ac 
46 U.S.C.A 688.—The W. H. Ho 
less, 38 F.Supp. 432. Ue 
Wash. A seaman injured while e 
ployed on a vessel has one remedy a 
law under Jones Act to recover 
ages for personal injury, and an 
contractual remedy under gene! 
maritime law for maintenance, w 
and cure, irrespective of neglisene 
fault. Jones Act, 46 U.S.C.A. §. 
Oceanic Fisheries Co. v. U. S. 
& Guaranty Co., pe ed W14E 4 


D.C.N.Y. The _ provisions i 
York law prohibiting the maintena 
of an action against New York City — 
unless a notice of intention to sue is _ 
served on corporation counsel i 
comptroller within six months 
accrual of cause of action and u 
action is commenced within one yé¢ 
after accrual are in conflict, with th 


that an action thereunder may be mai 
tained as a substantive right, if com 
menced within two years from the da 
the cause of action accrued. _ 
1933, c. 484; Federal Employers’ Lia- 
bility Act, 45 U.S.C.Av § 51 et seq.; 
Jones Act, 46 U.S.C.A. § 688.—Frame ~ 
v. City of New York, 34 F.Supp. 194. 

Even if the requirement that an ac- © 
tion against New York City must be 
commenced within one year after ac- 
crual of cause of action could be con- — 
sidered the applicable state statute of 
limitations for the purpose of deter- 
mining whether an injured seaman’s ~ 
action for maintenance and cure was 
barred by laches, the action was not ~— 
barred where the defendant’s obligation 
to furnish maintenance and cure wus ~ 
still, in existence. Laws N.Y.1933, e 
484._KFrame v. City of New York, 34 F. 
Supp. 194. iy 


§ 622 AP: 
C.C.A.N.Y. Where seaman brought 
action under Jones Act for injuries 
sustained while he was working for 
city, and for maintenance and cure, 
and seaman was entitled to recover 
only on cause of action for mainte- 
nance, and his counsel refused to ac- 
cept judgment for loss of wages only, 
district court erred in dismissing the 
count based on maintenance and should 
have given no effect to the refusal to 
accept judgment to which the _ sea- 
man _ was entitled. Jones Act § 33, 46 4 
U.S.C.A. § 688.—Jacob v. City of New 
York, 119 F.2d 800. 
§ 623 
©.C.A.N.Y. In action by seaman em- 
ployed on defendant’s vessel for per- 
sonal injuries allegedly caused by de- 
fendant’s negligence and for seaman’s 
maintenance and cure where seaman 
had offered testimony showing bodily 
injuries, including a brain injury, and 


ST ee 


ni 
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— § 623 
_ defendant attacked seaman’s credibil- 
_ ity, United States Marine Hospital rec- 
_ords covering hospitalization received 
by seaman after injury were relevant 
on issue of seaman’s credibility and 
were admissible to support claim that 
i no blow was received on seaman’s 
head, and exclusion of such records re- 
_ quired reversal of judgment for defend- 
ant. 28 U.S.C.A. § 695.—Ulm v. Moore- 
McCormack Lines, 115 F.2d 492. 
In action by seaman employed on 
_defendant’s vessel for personal injuries 
allegedly caused by defendant’s: negli- 
- gence and for seaman’s maintenance 
and cure, where seaman complained of 
injury to nose and a brain injury, 
- United States Marine Hospital records 
~ concerning hospitalization received by 
_ seaman prior to accident were relevant 
where records showed that seaman pre- 
viously had a deviation of nasal sep- 
tum; and such records, showing that 
_ plaintiff had been given morphine and 
_ demanded more, were admissible in 
support of defendant’s claim that sea- 
man’s symptoms of brain injury came 
_ from use of narcotics. 28 U.S.C. 
| 695.—UIm y. Moore-McCormack Lines, 
- 115) F.2d 492. } 

 C.C.A.Pa. In action in admiralty by 
seaman for maintenance and cure, evi- 
_ dence was sufficient to support conclu- 
- sion that seaman’s illness arose during 
_ his employment by respondent employ- 
er, but not that it was caused by such 
~ employment.—Loverich v. Warner Co., 
118 F.2d 690, remanding case 36 F. 
Supp. 943, certiorari denied Warner 
_ Co. v. Loverich, 61 §.Ct. 1104, 313 U.S. 
677, 85 L.Ed. — and 61 S.Ct. 1105, 313 
U.S. +577, 85 L.Ed. —., 


aes ‘ § 640 
 ©.C.A.Ala. A seaman suing owner of 
_ vessel for injuries suffered while vessel 
was chartered to alien was not aided 
by fact that it was unlawful to charter 
a vessel of United States registry to an 
alien, Merchant Marine Act 1916, § 9, 
46 U.S.C.A. § 808; Merchant Marine 
Act 1920, § 33, 46 US.C.A. § 688.— 
Oe Star Fish & Oyster Co., 118 
_ Where jury did not find that injured 
- seaman was in the employ of owner of 
‘vessel, it was immaterial, as respects 


- injuries, who was in charge of the 
ze essel. Merchant Marine Act 1920, § 
83, 46 U.S.C.A. § 688.—Osland v. Star 


it Fish & Oyster Co., 118 F.2d 772. 

-._ €©.0.A.N.Y. Where shipowner’s neg- 
iy ligence is not sole cause of injury to 
seaman but is accompanied by other 
‘concurring causes, 
not for. that 
- from liability, but it is necessary that 
the negligent conduct be a substantial 
factor in causing the injury. Jones 
Act, 46 U.S.C.A. § 688.—Rey v. Colonial 
' Nav. Co., 116 F.2d 580. 

C.C.A.Pa. The Jones Act extends to 
a seaman who has suffered injuries dur- 
- ing course of his employment the right 
of action which Federal Employers’ 
- Liability Act confers upon railway em- 
- ployees, and hence negligence is the 

; Hasts of an injured seaman’s action for 
damages under the Jones Act. Jones 
Act, 46° U.S.C.A. 688; Federal Em- 
ployers’ Liability Act, 45 US.C.A. § 
ar seq.—Armit y. Loveland, 115 F.2d 
3 


the shipowner is 
reason alone absolved 


The right of action conferred by the 
Jones Act accrues only where an em- 
ployer and employee relationship exists. 
Jones Act, 46 U.S.C.A. § 688.—Armit yv. 
Loveland, 115 F.2d 308. 

On issue whether seaman could re- 
cover for injuries from individual and 
two corporations, it was possible for 
seaman to have more than one employ- 
er. Jones Act, 46 U.S.C.A. § 688,.— 
Armit v. Loveland, 115 F.2d 308. 

A yerdict for injured seaman was 
_ permissible against individual and two 
corporations, notwithstanding one cor- 
: poration was not incorporated until two 
months after accident resulting in in- 
jury, where such corporation took over 
business and assets of other corpora- 
tion, and individual became president 
of newly formed corporation which was 
the embodiment of individual’s activi- 
ties in respect of the tug where seaman 
sustained injuries and also the succes- 


sor to the other corporation. Jones 


Act, 46 U.S.C.A. § 688.—Armit v. Love- 
land, 115 F.2d 308. j 

C.C.A.Pa. An injured seaman may 
maintain an action in admiralty under 
the Jones Act, as distinguished from 
an action at law. Jones Act, 46 U.S. 
C.A. § 688.—Brown v. C. D. Mallory 
& Co., 122 F.2d 98, reversing The 
Swiftarrow 34 F.Supp. 541. 

The Jones Act in effect created a new 
cause of action at law, as distinguished 
from admiralty, for personal injuries 
sustained by seaman by reason of an 
employer’s negligence as distinguished 
from the causes of action of ancient 
origin which arose from defective 
equipment or  unseaworthy vessel. 
Jones Act, 46 U.S.C.A. § 688.—Brown 
v. C. D. Mallory & Co., 122 F.2d 98, 
Hyitedae The Swiftarrow 34 F.Supp. 


Although in effect a new cause of 
action, or at least a cause of action to 
which the employer’s old defenses of 
fellow-servant rule, assumption of risk 
and contributory negligence were no 
longer available to him was given to 
injured seaman by the Jones Act, upon 
the law side of the court as distin- 
guished from the admiralty side, in 
admiralty new rules drawn from an- 
other system were simply superim- 
posed by the Jones Act upon existing 
admiralty law. Jones Act, 46 U.S.C.A. 
§ 688.—Brown y. C. D. Mallory & Co., 
122 F.2d 98, reversing The Swiftarrow 
34 F.Supp. 541. 

The right of a seaman to proceed 
under the Jones Act against the em- 
ployer for injuries sustained by the 


seaman, without trial by jury, is a 
right to proceed under an _ existing 
modified system of maritime law. 


Jones Act, 46 U.S.C.A. § 688.—Brown 
v. C. D. Mallory & Co., 122 F.2d 98, 
taverns, The Swiftarrow 34 F.Supp. 


D.C.Mass. The Jones Act and the 
Federal Employers’ Liability Act 
which it incorporates are concerned 


with the relative rights and obligations 
of seamen and their employers arising 
out of personal injuries or death sus- 
tained by seamen in course of employ- 
ment, and neither has to do with right 
of action which a seaman or his repre- 
sentative may have against anyone 
other than the employer of the seaman. 
Jones Act, 46 U.S.C.A. § 688; Federal 
Employers’ Liability Act, 45 U.S.C.A. 
fue nhe New Brooklyn, 37 F.Supp. 


D.C:Mass. An action could not be 
brought against a vessel under the 
Jones Act to recover damages for in- 
juries suffered by and for death of a 
stevedore employed by a _ stevedoring 
company but working on the libeled 
vessel, since the ‘“‘employer and em- 
ployee relationship” did not exist be- 
tween the libelant and the _libelee. 
Jones Act, 46 U.S.C.A. § 688.—The New 
Brooklyn, 37 F.Supp. 955. 

D.C.N.Y. The right created by the 
Jones Act must be accepted with the 
limitations imposed thereon in the act 
itself. Merchant Marine Act 1920, § 33, 
46 U.S.C.A. § 688.—Joralemon vy. South 
Atlantic §. 8. Co., 39 F.Supp. 116. 

D.C.Pa. The Jones Act authorizing 
seamen to recover from employer for 
personal injuries sustained in course 
of employment made available to sea- 
men injured in course of their employ- 
ment the benefits of existing federal 
statutes relating to :personal injury to 
railway employees. Jones Act, 46 U.S. 


C.A. § 688.—The Swiftarrow, 34 F., 
Supp. 541. 
D.C.Pa. For injuries sustained be- 


cause of culpable conduct of shipowner, 
a seaman may secure complete redress 
either by seeking indemnity, under the 
old admiralty practice, or by securing 
damages under the Jones Act, Jones 
Act,, 46 U.S.C.A, § 688.—Loverich vy. 
Warner Co., 36 F.Supp. 943. 

La.App. The Jones Act, which in 
providing for recovery of damages in 
action at law for death of a seaman 
makes applicable to such action. all 
statutes of the United States regulat- 
ing right of action for death of rail- 
way employees, refers to the Federal 


Employers 


2d 114. 

Fact that messboy was employed by 
steamship company with actual or 
constructive knowledge, derived from 
examination made by company’s phy- 
sician, that employee was physically 
unfit for the work on account of a 
heart ailment would not constitute 
such negligence as would render com- 
pany liable under the Jones Act for 
damages for death of messboy result-- 
ing from a stroke sustained while in 
company’s employ. Federal Employ- 
ers’ Liability Act, § 1 et seq., 45 U.S. 
C.A. § 51 et seq.; Jones Act, 46 U.S. 
C.A. § 688.—Ducombs v. Lykes Bros. 
S. S. Co., 1 So.2d 114. 


N.Y.Ct.Cl. In proceeding for death 
of person on board ship who was a 
seaman under Jones Act, the exact de- 
scription of work done by decedent 
was immaterial, since law of mari- 
time torts is governed by locality. 
Jones Act, 46 U.S.C.A. § 688.—Otis Vv. 
State. 27 N.Y.S.2d 527, 176 Misc. 

Tex.Civ.App. Under Jones Act, a 
seaman can recover for injuries re- 
ceived in course of his employment re- 
sulting from shipowner’s negligent fail- 
ure to furnish reasonable, safe, suita- 
ble or proper appliances or equipment. 
Merchant Marine Act 1920, § 33, 46 U. 
S.C.A. 688.—Maldonado v. lLykes 
Bros. 8. S. Co., 142 S.W.2d 544, error 
dismissed, judgment correct. 

Under Jones Act, the common-law 
rules do not apply to relationship of 
shipowner and seaman, among other 
things, in that seamen are bound to 
use equipment or appliances which 
owners furnish for them to do particu- 
lar work with and, in turn, owners are, 
for their part, bound to furnish and 
maintain equipment and appliances rea- 
sonably free from defects, as well as 
reasonably proper and_ suitable for 
special kinds of work being done and, 
in such respect, shipowners, while not 
insurers of seamen’s safety, are bound 
by the requirements of the act to a 
higher degree of care than is re- 
quired by employers of shore-servants. 
Merchant Marine Act 1920, § 33, 46 
U.S.C.A. § 688.—Maldonado v. Lykes 
Bros. 8. 8. Co., 142 S.W.2d 544, error 
dismissed, judgment correct. _ 

A tool furnished seaman by ship- 
owner should be reasonably safe and 
suitable for particular work seaman 
was required to do with it. Merchant 
Marine Act 1920, § 33, 46 U.S.C.A. § 
688.—Maldonado vy. Lykes Bros. 8. S. 
Co., 142 §.W.2d 544, error dismissed, 
judgment correct. 


A seaman had right to assume, in 
absence of knowledge on his part to 
contrary, that when shipowner. fur- 
nished him an implement, with direc- 
tion to him to use it in doing a speci- 
fic piece of work, that implement was 
reasonably safe, suitable and adapted 
to doing of that particular work and, 
if, in using such an appliance by his 
owner’s order, seaman was injured by 
reason of its not being safe- and not 
being adapted to accomplishment of 
the work for which it had been fur- 
nished him, owner was liable to sea- 
man for the consequences. Merchant 
Marine \Act 1920, § 33, 46 U.S.C.A. § 
688.—Maldonada yv. Lykes Bros. 8S. 8. 
Co., 142 S.W.2d 544, error dismissed, 
judgment correct. 


Tex.Civ.App. An injured seaman has 
cause of action under Jones Act only 
against one to whom the seaman oc- 
cupies the relationship of employee. 
Jones Act, 46 U.S.C.A. § 688,—Lykes 
Bros.-Ripley 8S. S. Co. v. Pluto, 146 
S.W.2d 414, error dismissed, judgment 
correct. 

Under the Jones Act, a seaman has 
right to maintenance and care under 
contract of employment, right of action 
for injuries received through unsea- 
worthiness of vessel, and right to re- 
cover indemnity for personal injury 
suffered in course of employment. 


BCA) $216" 
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 D.C.N.Y. A seaman’s. release of 


steamship company from all causes of 
action for injuries caused by its negli- 
gence while he was on its vessel also 
released another steamship company, 
on whose vessel seamen made earlier 
trip, from liability for such part of 
his damage as resulted from coales- 
cence of wrongs inflicted on him by 
both companies, but such other compa- 
ny was solely responsible for any in- 
jury to him and its natural conse- 
quences, caused solely by such compa- 
ny’s negligence without contribution 
of causation by company expressly re- 
leased. Debtor and Creditor Law N.Y. 
§ 231, et seq.— Hume v. American-West 
African Line, 36 F.Supp. 880. 


§ 653 

C.C.A.N.Y. Under the Jones Act, the 
negligent failure of a shipowner to 
furnish a seaman safe appliances and 
a safe place in. which to work is ac- 
tionable. Jones Act, 46 U.S.C.A. § 688. 
“ae v. Colonial Nav. Co., 116 F.2d 

A shipowner is under duty to provide 
safe quarters for the crew. Jones Act, 
46 U.S.C.A. 688.—Rey v. Colonial 
Nav. Co., 116 F.2d 580. 

C.C.A.Pa. A ‘standard of conduct es- 
tablished by law with respect to em- 
ployers of seamen is that they shall 
provide their employees with a safe 
place in which to work. Jones Act, 46 
U.S.C.A. § 688.—Armit v. Loveland, 
115 F.2d 308- 

The common law rules respecting 
proof of employer’s negligence should 
not be visited too figorously upon sea- 
men and hence a higher degree of care 
is required of employers of seamen 
than is required of employers of sery- 
ants for work ashore. Jones Act, 46 
U.S.C.A. § 688.—Armit y. Loveland, 115 
F.2d 308. 

A seaman on tug whose request for 
splash plates or material with which to 
make them was denied was bound, to 
use the equipment and _ appliances 
which his employer furnished as _ re- 
gards employer’s liability for injuries 
sustained by seaman in falling from 
ladder splashed with oil from engine, 
Jones Act, 46 U.S.C.A. § 688.—Armit v. 
Loveland, 115 F.2d 308. 


The want of statutory requirement 
for splash plates on tug operating in 
inland waters did not relieve owners 
from their common law duty to fur- 
nish seamen with a safe place in which 
to work so as to preclude recovery for 
injuries sustained by seaman who fell 
from ladder splashed with oil from en- 
gine. Jones Act, 46 U.S.C.A. § 688.— 
Armit v. Loveland, 115 F.2d 308.) 

A certificate of government inspection 
and approval does not relieve owners 
of a boat for a proven negligent condi- 
tion thereof. Jones Act, 46 U.S.C.A. § 
688.—Armit vy. Loveland, 115 F.2d 308. 

La.App. In action under Jones Act 
against ship owner for injuries to 
seaman struck by Lyle gun which 
broke loose from its lashings when 
fired by him, where ship owner was 
charged with negligence in failing to 
furnish a powder bag which could 
have contained only proper quantity 
of powder, failure to eomply with 
recommendation of federal department 
of commerce concerning furnishing of 
powder bags was not proximate cause 
of and did not contribute to acciden* 
where seaman himself used the bag 
which was made on the ship out of 
materials furnished by the ship and it 
was seaman’s duty to see that there 
was placed in the bag no more than 


the proper quantity of powder. Jones 
Act, 46 U-S.C.A. 8.—Fegan  v. 
Lykes Bros. S. 8S: Co., 199 So. 680, 
conforming to mandate 199 So. 635, 


ane La. 541, remanding cause 195 So. 

La.App. In action under Jones Act 
for death of messboy resulting from 
heat stroke sustained while in defend- 
ant ship company’s employ, alleged 


42 C,J. ANNO.—306 


unseaworthiness of. 
ley in which messboy was obliged 


where ship was at anchor when mess- 


f vessel, in tha’ 


work was too hot, was immaterial 
Jones Act, 46 U.S. 


boy was stricken. 
C.A Lykes Bros. 


688.—Ducombs -y. 


8. 8. Co. 1 So.2d 114, 
Si 8 654 
C.C.A.Mass. The mere’ fact that a 


seaman has been ordered to do a dan- 
gerous thing does not establish “un- 
seaworthiness’” of the = vessel.—The 
Josephine & Mary, 120 F.2d 459, 


§ 655 

C.C.A.N.Y. In a seaman’s_ action 
against employer, brought under the 
Jones Act, the employer may rely on 
the ‘‘simple tool doctrine”, on ground 
that the employer has not been. guilty 
of negligence with respect to the tools 
used by the seaman, Jones Act § 33, 
46 U.S.C.A. § 688.—Jacob v, City of 
New York, 119 F.2d 800. 

Where employee of city who was 
engaged as a water tender on city’s 
ferryboats sustained an injury while 
he was using open end wrench to 
tighten a nut on a manifold head, 
when the wrench slipped because its 
jaws had become worn by use, caus- 
ing employee to lose his balance and 
fall from platform, the employee who 
was at liberty to select such tools as 
he thought suitable for the work in 
hand and who was not acting under 
orders in using the particular wrench, 
nor under necessity of using it, could 
not maintain action against city under 
the Jones Act for injuries sustained in 
the accident, since under the ‘simple 
tool doctrine” city had no duty to in- 
spect the wrench and warn employee 
against its use. Jones Act § 33, 46 

"S.C.A. § 688.—Jacob v. City of New 
York, 119 F.2d 800. 

La. The regulations of the ‘com- 
meree department recommending, as 
‘precautions’ and “procedure” for use 
of mounted type line-carrying guns 
and equipment, that service powder 
charge ‘‘should” be about five ounces, 
and that powder bags “‘should”’ be fur- 
nished to vessel containing not more 
than such quantity of black powder, 
are “mandatory”, and shipowners owe 
seamen duty of complying therewith.— 
Fegan v. Lykes Bros. 8S. 8. Co., 3 So.2d 
632, 198 La. 812, modifying 199 So. 
680, conforming to mandate 199 So. 
gp: aay La. 541, remanding cause 195 
0: 302. 
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C.C.A.N.Y. A cook and deckhand, 
who were leaving tugboat on which 
they were employed after receiving 
instructions that no work was. re- 
quired of them until repairs on boat 
were completed were acting ‘in course 
of employment”, and therefore deck- 
hand’s acts, in assisting cook to leave 
boat, were imputable to shipowner, so 
as to render shipowner liable for in- 
juries sustained by cook as result of 
deckhand’s negligence in assisting him. 
Jones Act, 46 U.S.C.A. § 688.—Wong 
Bar v. Suburban Petroleum Transport, 
119 F.2d 745. 


La.App. A suit for damages under 
the Jones Act for death cf seaman is 
based on negligence, and by such act 
the fellow-servant rule is abolished, 
the “assumption of risk’ doctrine is 
greatly modified, and contributory 
negligence is made not necessarily a 
complete defense, but merely ground 
for reduction of damages. Jones Act, 
46 U.S.C.A. § 688.—Ducombs y. Lykes 
Bros. 8. 'S. Co., 1 So.2d 114. 


§ 

C.C.A.N.Y. In action for injuries 
sustained by a seaman brought under 
the Jones Act, contributory negligence 
and assumption of risk are excluded 
as defenses. Jones Act § 33, 46 U.S, 
C.A. § 688.—Jacob v. City of New 
York, 119 F.2d 800. 
- C.C.A.Pa. Assumption of risk is not 
available as an affirmative defense to 
an action under the Jones Act notwith- 
standing complaining seaman’s injuries 
are result of his use of a known un- 
safe appliance or method although he 
had a free choice to avoid use thereof. 


“Jones Act, 46 U.S.C.A. § 688. 
Loveland, 115 F.2d 308. | 


. ng? : SER hai 


N.J.Sup. Under the Jones Act, ¢ 
tributory negligence and assumpt: ne 
risk on part of seaman are trea a 
comparative negligence is treated Ve 


common law action, and may 


Lehigh Vall 
Nd 210 


Wash. A 


were open, 
Jones Act, 46 U.S.C.A. § 688.— 
Xitco, 113 P.2d 26. 
§ 683 , 

Or. In an action under the 
Act for failure of the master to 


normally incident to his calling, 
not that of negligent failure to prov! 
a seaworthy ship and safe appliane 
Jones Act, 46 U.S.C.A. § 688.—Kul 


vy. Xitco, 113° P.2d) 26. 
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C.C.A.N.Y. The choice of a 
tive appliance when a more appr 
ate one is available does not r SY 
assumption of risk a defense pote 


Jones Act, 46 U.S.C.A. § 688.—' 


Bar v. Suburban Petroleum Tran 
119 F.2d 7465. . f 
Where it appeared that a 


ladder properly held by deckhan 
as appropriate means for cook to 
tugboat as would have been a 1] & 
ladder, fact that cook chose short lad- 
der when a longer ladder was avail- 
able did not render assumption of ris! 
a defense in action under Jones . 
for injuries sustained by cook when 
deckhand let go of ladder causing cook 
to fall with ladder. Jones Act. 
U.S.C.A. § 688—Wong Bar v. S 
pas Petroleum Transport, 119 Ef 
745, : 

Or. In an action under the Jones A 
for failure of the master to provide | 
safe appliances or a safe place in which 
to work, assumption of risk is no HB 
defense. 


AVG BR 2as07: , 
Wash. A seaman assumes the risks_ 
normally incident to his calling, but no 
that of negligent failure to provide a 
seaworthy ship and safe appliances 
Tones Act, 46 U.S.C.A. § 688.—Kuljis v 


Xiteo, 113 P.2d 26. 
' § 691 
C.C.A.N.Y. In action for injuries sus 


tained by a seaman brought under the 
Jones Act, contributory negligence and — 
assumption of risk are excluded as | 3 
fenses. Jones Act § 33, 46 U.S.C.A. 
688.—Jacob. vy. City of New York, 1 
F.2d 800. ; 


a 


Act, and under the former act con- 
tributory negligence of an employee 
does not bar recovery, but it is ground 
for apportionment of damages between 
employer and employee. Federal Em- 
Liability Act, 45 US.C.A, §§ 
51-59; Jones Act, 46 U.S.C.A. § 688. — 
—McCauley v. Pacific Atlantic S. S. 
Con titb P20 307. 
§ 700 
C.C.A.N.Y. In fireman’s action has- 
ed on theory that by reason of failure 
to provide suitable sleeping quarters 
for crew fireman contracted tuber- 
culosis, in absence of proof regarding 
age of vessel, charge that vessel was 
operated in violation of statute regu- 
lating space and accommodations for 
crew could be disregarded. 46 U.S. 
C.A. § 80.—Rey y. Colonial Nay. Go.. 
116 F.2d 580. 
To prove a ventilating system so in- 


A 


§ 700 


sufficient as to render a shipowner 
liable for negligence in providing un- 
suitable quarters for crew, some ex- 
pert testimony was required. Jones 
Act, 46 U.S.C.A. § 688.—Rey v. Colonial 
Nay. Co., 116 F.2d 580. z ‘ 
In fireman’s action for indemnity 
under Jones Act for failure to provide 
suitable sleeping quarters for crew as 
result of which fireman allegedly con- 
tracted tuberculosis, evidence regarding 
improper ventilation was too slight to 
I be submitted to jury. Jones Act, 46 
 ULS.C.A. § 688.—Rey v. Colonial Nav. 
eon 16 20-580, \ ; 
Where a shipowner’s negligence is 
not sole cause of injury to seaman but 
is accompanied by other concurring 
causes, to establish that shipowner’s 
conduct is a substantial factor in 
causing the injury, the seaman must 
by the weight of evidence indicate that 
the negligent act of itself was or could 
be material in causing the injury. 
Jones Act, 46 U.S.C.A. § 688.—Rey v. 
Colonial Nav. Co., 116 F.2d 580. 
=) “Where evidence most favorable to 
_ fireman regarding causal connection 
between shipowner’s negligence as to 
: dampness of crew’s quarters and the 
- ineurring of tuberculosis by fireman 
was testimony of physician that in his 
opinion conditions of the fireman’s em- 
ployment which included factors other 
than the dampness were more likely 
to have lowered the resistance of fire- 
man than his latent tubercular or 
syphilitic condition and there was no 
evidence that the dampness alone was 
a vital factor in bringing on the dis- 
ease, cause of action for failure to 
‘furnish proper suitable quarters for 
Hy | terew; was properly withdrawn from the 
jury. Jones Act, 46 U.S.C.A. § 688.— 
A Rey v. Colonial Nav. Co., 116 F.2d 580. 
Bir In fireman’s action for indemnity 
under Jones Act for failure to provide 
ay suitable sleeping quarters for crew as 
: result of which fireman allegedly con- 
A tracted tuberculosis, the burden was 
on the fireman to establish by a pre- 
ponderance of the evidence that the 
| negligence of the shipowner caused or 


i 
: 
. 

i 
i 


~ 
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was a substantial factor in causing 
the illness. Jones Act, 46 U.S.C.A. § 
688.—Rey v. Colonial Nav. Co., 116 F. 
2d 580. 

D.C.N.Y. Rights under the Jones Act 
may be asserted and enforced in actions 
in personam against employers in fed- 
eral or state courts administering com- 
mon-law remedies with the right of 


G 
: 
' 
y 
i 
H 
# 


Pp 


? trial by jury, or in suits in admiralty 
: in courts Rodina pte 3 maritime rem- 
} edies, without trial by jury. Jones 


iz Act, 46 U.S.C.A. § 688.—Frame vy. City 
i of New York, 34 F.Supp. 194. 
i The provisions of New York law 
prohibiting the maintenance of an ac- 
tion against New York City unless a 
notice of intention to sue is served on 
corporation counsel and comptroller 
within six months after accrual of 
cause of action and unless aetion is 
commenced within one year after ac- 
crual are in conflict with the provisions 
of the Federal Employers’ Liability 
Act, incorporated by reference in the 
Jones Act, necessarily implying that an 
action thereunder may be maintained 
as a substantive right, if commenced 
within two years from the day the 
cause of action accrued. Laws N.Y. 
1933, c. 484; Federal Employers’ Lia- 
bility Act, 45 U.S.C.A. § 51 et seq.3 
Jones Act,:46 U.S.C.A. § 688.—Frame 
vy. City of New York, 34 F.Supp. 194. 
The requirement of the Greater New 
York Charter that a claim for adjust- 
ment must be presented to the comp- 
troller of New York City before the 
commencement of any action against 
the city is inconsistent with the uni- 
form operation of the maritime law 
within all states and is not applicable 
in an action under the Jones Act, since 
the maritime law cannot be deflected 
or impaired by state statutes. Greater 
New York Charter, § 261, as amended 
ye Laws N.Y.1912, c. 452; Jones Act, 
46 U.S.C.A. § 688—KFrame y. City of 
New York, 34 F.Supp. 194. 

D.C.N.Y. Provision of Jones Act that 
all statutes of the United States modi- 
fying or extending common-law right 
or remedy in cases of personal injuries 
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to railway employees should. apply in 
an action by an injured seaman was 
remedial legislation requiring a liberal 
construction thereof so as to cover later 
changes in the Employers’ Liability 
Act, including amendment of Employ- 
ers’ Liability Act increasing limitation 
period for commencement of an action 
from two to three years. Jones Act, 
46 U.S.C.A. § 688; Employers’ Liability 
Act § 6, as amended, 45 U.S.C.A. § 56. 
—Chisholm y. Cherokee-Seminole S. S. 
Corporation, 36 F.Supp. 967. 

Where cause of action for personal 
injuries under the Jones Act, which 
had accrued prior to amendment of the 
Employers’ Liability Act extending the 
period of limitation from two to three 
years, was not barred by _ existing 
limitation at effective date of amend- 
ment, and no property rights were in- 
volved, an action commenced within 
three years after the injury was not 
barred by limitations, since the amend- 
ment extending period of limitation to 
three years was applicable to action 
under Jones Act. Jones Act, 46 U.S.C. 
A. § 688; Employers’ Liability Act § 
6, as amended, 45 U.S.C.A. § 56.—Chis- 
holm vy. Cherokee-Seminole S. 8S. Cor- 
poration, 36 F.Supp. 967. 

D.C.N.Y. In seaman’s action to re- 
cover $2,000 damages for injuries sus- 
tained while working on a dock as 
member of crew of defendant corpora- 
tion’s vessel, where neither diversity 
of parties’ citizenship, nor required 
amount of $3,000, was shown, com- 
plaint stated no cause of action under 
Jones -Act or cause of action at law 
for defendant’s failure to obtain in- 
surance required by state Workmen’s 
Compensation Law. Jones Act, § 33, 
46 U.S.C.A. § 688; Workmen’s Com- 
pensation Law of N. Y., § 1 et seq.— 
Serbokov v. Great Lakes Transit Cor- 
poration, 37 F.Supp. 411. ’ 

D.C.N.Y. In an action for personal 
injuries under the Jones Act, the right 
of foreign attachment was not author- 
ized to be issued, and hence no. juris- 
diction over corporate defendant was 
obtained where service was made by 
foreign attachment. Jones Act, 46 U.S. 
C.A. § 688.—The M. E. Farr, 38 F. 
Supp. 8. 

D.C.Pa. The benefits of the Jones 
Act authorizing seamen to recover from 
employer for personal injuries  sus- 
tained in course of employment are 
available not only on the law side but 


Le 


also on the admiralty side in an ay 


personam action. 
C.A. § 688.—The Swiftarrow, 
Supp. 541. 

In admiralty prior to enactment of 
Jones Act, authorizing seamen to re- 
cover from employer for personal in- 
juries sustained in course of employ- 
ment, a seaman could libel a ship in 
rem as a means of instituting a suit 
for indemnity for personal. injuries. 
Jones Act, 46 U.S.C.A. § .688—The 
Swiftarrow, 34 F.Supp. 541. 


D.C.Pa. In libel of maritime worker 
for indemnity on account of personal 
injuries, evidence was insufficient to 
show a causal connection between 
fumes and exposure in 1926 during a 
fire and cancerous condition of his 
throat in 1939.—Loverich v. Warner 
Co., 36 F.Supp. 943. 

D.C.Pa. A claim for damages for in- 
juries sustained as the result of negli- 
gence is a separate cause of action 
which does not affect the right or claim 
of a seaman for maintenance and cure 
under the general maritime law, since 
action for “negligence’’ is based ex- 
clusively on tort, whereas a claim for 
“maintenance and cure” arises out of 
contract of employment independent of 
any consideration of negligence or cul- 
pability. Jones Act, 46 U.S.C.A. § 688. 
—The W. H. Hoodless, 38 F.Supp. 432. 

La.App. In action under Jones Act 
against ship owner for injuries to 
seaman struck by Lyle gun which 
broke loose from its lashings when 
fired by him, evidence was insufficient 
to establish that ship owner was guilty 
of negligence which contributed to the 
accident. Jones Act, 46 U.S.C.A. § 688. 
—Fegan v. Lykes Bros. S. 8. Co., 199 
So. 680, conforming to mandate 199 


Jones Act, 46 U. 
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So, 635, 196 La. 541, remanding cause 
195 So. 392! ty A RUSS RTT 
La.App. A suit for damages under 


the Jones Act for death of seaman is 
based on negligence, and by such act | 
the fellow-servant, rule is abolished, 

the “assumption of risk’? doctrine is 
greatly modified, and contributory 
negligence is made not necessarily a 
complete defense, but merely ground 
for reduction of damages. Jones Act, 
46 U.S.C.A. § 688.—Ducombs v. Lykes 
Bros.) 'S.'S. '\Co., 1:$o.2d 114: : 

Tex.Civ.App. A seaman’s action for 
injuries under Jones’ Act was amenable 
to rules inhering in and enjoined by 
such act, rather than those appertain- 
ing to a master and servant relation- 
ship in general. Merchant Marine Act 
1920, § 33, 46 US.C.A. § 688.—Mal- 
donado v. Lykes Bros. 8. 8S. Co., 142 
S.W.2d 544, error dismissed, judgment 
correct. 

Tex.Ciy.App. A seaman suing under 
Jones Act must prove that he was in- 
jured as alleged by him, and that he 
was an employee of defendant or that 
ship on whieh he was working was 
owned or operated by defendant. Jones 
Act, 46 U.S.C.A. § 688.—Lykes Bros.- 
Ripley S. S. Co. v. Pluto, 146 S.W.2d 
414, error dismissed, judgment correct. 

In seaman’s action under Jones Act 
for injuries sustained on board ship, 
defendant need not make proof of 
any facts relied on as defense until 
seaman established prima facie the 
liability of defendant for injuries al- 
leged to have been sustained by sea- 
man by proof of seaman’s employment 
by defendant. Jones Act, 46 U.S.C.A. 
§ 688.—Lykes Bros.-Ripley S.'\S. Co. 
vy. Pluto, 146 S.W:2d 414, error dis- 
missed, judgment correct. 

A seaman suing under Jones Act for 
injuries sustained on board ship al- 
legedly owned by defendant while sea- 
man was allegedly employed by de- 
fendant, could not recover from de- 
fendant, in absence of proof that 
seaman was an employee of defendant 
or that defendant owned ship. Jones 
Act, 46 U.S.C.A. § 688.—Lykes Bros.- 
Ripley S. S. Co. v. Pluto. 146 S.W.2d 
414, error dismissed, judgment correct. 


Wash. A seaman injured while em- 
ployed on a vessel has one remedy at 
law under Jones Act to recover dam- 
ages for personal injury, and another 
contractual remedy under general mar- 
itime law for maintenance, wages and 
cure, irrespective of negligence or fault. 
Jones Act, 46 U.S.C.A. § 688.—Oceanie 
Fisheries Co. v. U. S. Fidelity & Guar- 
anty, Co., 115 P.2a 714. 


A seaman’s remedy under Jones Act 
for damages for personal injury, and 
under general maritime law for main- 
tenance, wages and cure, may be en- 
forced in a single action at law in a 
state court, but seaman may bring ac- 
tion in admiralty for wages, mainte- 
nance and cure, and at the same time 
or later pursue remedy for damages 
for personal injuries in a separate ac- 
tion at law. Jones Act, 46 U.S.C.A. § 
688.—Oceanic Fisheries Co. v. U.S. 
Fidelity & Guaranty Co., 115 P.2d 714. 
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C.C.A.Pa. A seaman, both before and 
after the passage of the Jones Act, 
could enforce his substantive rights un- 
der the maritime law by a libel in ad- 
miralty or by any available common- 
law remedy. Jud.Code § 24(3), 28 U.S. 
C.A. § 41(3); Jones Act, 46 U.S.C.A. § 
688.— Brown v. C. D. Mallory & Co., 122 
F.2d 98, reversing The Swiftarrow 34 
F.Supp. 541. 


The Jones Act neither withdraws in- 
juries to seamen from the reach and 
operation of the maritime law nor en- 
ables the seaman, to do so, and on the 
contrary it brings into that law new 
rules drawn from another system and 
extends to injured seamen a right to 
invoke at their election either the relief 
accorded by the old rules or that pro- 
vided by the new rules, the election be- 
ing between alternatives accorded by 
the maritime law as modified and not 
between that law and some nonmari- 
time system. Jones Act, 46 U.S.C.A. § 
688.—Brown v. C. D. Mallory & Co., 122 


 inju 
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Act, 46 U.S.C.A. § 688.—The M. B. Farr, 

38 F.Supp. 8. : 

_ A crew member suing for personal 
injuries having elected to proceed un- 
der the Jones Act was bound by its 
terms, whether his action was on the 
law side of the court or in admiralty. 
Jones Act, 46 U.S.C.A. § 688.—The M. 
H. Farr, 38 F.Supp. 8. 

D.C.Pa. Although injured seaman 
may elect to proceed under Jones Act 
authorizing seaman to recover from em- 
ployer for personal injuries sustained 
in course of employment, or under ad- 

- Mmiralty remedies as they existed prior 

to Jones Act, if seaman elects to pro- 

eeed under Jones Act, he is bound by 
all of provisions of Jones Act regard- 
less whether action is instituted on 
law side or in admiralty. Jones Act, 
46 U.S.C.A. § 688—The Swiftarrow, 
34 F.Supp. 541. 


04 

D.C.Md. The. Jones Act providing 
for recovery for injuries to or death 
of seaman was inapplicable to suit 
¢ by foreign seaman against a foreign 
vessel for injuries sustained while em- 
ployed on the vessel, where suit was 
one in rem against the vessel. 46 U.S. 
C.A. § 688.—The Astra, 34 F.Supp. 152. 
The Jones Act providing for recovery 
for injuries to or death of a seaman 
does not apply to suits between a for- 
eign seaman and a foreign vessel. 46 
we § 688.—The Astra, 34 F.Supp. 
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D.C.N.Y. The benefits of the Jones 
Act are available at law and in ad- 
miralty, but the venue requirements 
of the act must be complied with in 
} either forum. Merchant Marine Act 
1920, § 33, 46 U.S.C.A. § 688.—Jorale- 
mon v. South Atlantic S, S. Co., 39 F. 

Supp. 116. 
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C.C.A.Pa. An injured seaman who 
x has right to bring an action in person- 
am in admiralty invoking benefits of 
Jones Act in a district where his em- 
ployer neither resides nor has his prin- 
cipal office has right to advance that 
action by all means legally available. 
Jones Act, 46 U.S.C.A. § 688.—Brown v. 
C. D. Mallory & Co., 122 F.2d 98, re- 
gels The Swiftarrow, 34 F.Supp. 
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D.C.Pa. Under Jones Act authorizing 
seamen to recover from employer for 
personal injuries sustained in course of 
employment, there exists a three-year 
statute of limitations which is inflexible 
and controlling. Jones Act, 46 U.S. 
C.A. § 688.—The Swiftarrow, 34 F. 
Supp. 541. 

The three-year statute of limitations 
applies to an action under the Jones 
Act authorizing seamen to recover from 
employer for personal injuries sustain- 
ed in course of employment, regardless 
whether action is at law or in ad- 
miralty. Jones Act, 46 U.S.C.A. § 688. 
—The Swiftarrow, 34 F.Supp. 541. 


D.C.Pa. Where cause of action for 
personal injuries under the Jones Act, 
which had accrued prior to amending 
of Employers’ Liability Act extending 
period of limitation from two to three 
years, was not barred by existing limi- 
tation at effective date of amendment, 
an action commenced within three 
years after the injuries was not barred 
by limitation. Jones Act, 46 U.S.C.A. 
§ 688; Federal Employers’ Liability 
Act, § 6, and as amended, 45 U.S.C.A. § 
56.—Gahling v. Colabee S. S. Co., 37 F. 
Supp. 759, . 

Fact that Congress made no excep- 
tion with respect to existing rights 
when it amended Employers’ Liability 
Act, which also applied to seamen’s 
actions under Jones Act, by extending 
period of limitation from two to three 


_Yaised a strong J 
it intended to make none. Jones 


th 
Act, 46 U.S.C.A. § 688; Federal Bm- 


ployers’ Liability Act, § 6, and as 
amended, 45 U.S.C.A. § 56.—Gahling v. 
Colabee S. S. Co.. Se: TBO. 

1 : 


Tex.Civ.App. In action under Jones 
Act by messboy of steamship for loss 
of portion of index finger, a petition 
which alleged that— injury occurred 
while plaintiff was slicing bread with 
large butcher knife in performance of 
his duties, that plaintiff had been or- 
dered to use butcher knife for such 
purpose by steward, and that bread- 
knife usually used for slicing bread had 
become misplaced and lost at time of 
accident, was sufficient to state cause of 
action aS against general demurrer. 
Merchant Marine Act 1920, § 33, 46 U.S. 
C.A. § 688.—Maldonado v. Lykes Bros. 
8S. 8S. Co., 142 S.W.2d 544, error dis- 


missed, judgment correct. 
§ 715 
C.C.A.Ala. A.seaman suing owner of 


vessel for injuries suffered because of 
eook’s negligence on ground that he 
was in owner’s employ, though vessel 
was chartered to another, had burden 
of showing by preponderance of evi- 
dence that he and the cook were in 
owner’s employment and that he was 
injured as result of cook’s negligence. 
Merchant Marine Act 1920, § 33, 46 U.S. 
C.A. § 688.—Osland v. Star Fish & 
Oyster Co.,.118 F.2d 772. 

C.C.A.N.Y. Employee who worked as 
water tender on city ferry boats, in 
electing to bring action under the 
Jones Act for injuries sustained while 
performing work for the city, was 
obliged to establish that his injuries 
were caused by the city’s negligence. 
Jones Act § 33, 46 U.S.C.A. § 688— 
Jacob v. City of New York, 119 F.2d 


800. 

C.C.A.N.Y. In actions for injuries 
to seaman, defended on ground of re- 
lease of all rights and claims for inju- 
ries executed by seaman to shipowner, 
shipowner had burden of sustaining the 
release as fairly made with and fully 
comprehended by the _seaman.—Hume 
v. Moore-McCormack Lines, 121 F.2d 
336, reversing Hume vy. American-West 
African Line, 36 F.Supp. 880. 
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C.C.A.N.Y. In action by seaman em- 
ployed on defendant’s vessel for per- 
sonal injuries allegedly caused by de- 
fendant’s negligence and for seaman’s 
maintenance and cure where seaman 
had offered: testimony showing bodily 
injuries, including a brain injury, and 
defendant attacked seaman’s credibili- 
ty, United States Marine Hospital rec- 
ords covering hospitalization received 
by seaman after injury were relevant 
on issue of seaman’s credibility and 
were admissible to support claim that 
no blow was received on seaman’s head, 
and exclusion of such records required 
reversal of judgment for defendant. 28 
U.S.C.A. § 695.—Ulm yv. Moore-McCor- 
mack Lines, 115 F.2d 492. 

In action by seaman employed on de- 
fendant’s vessel for personal injuries 
allegedly caused by defendant’s negli- 
gence and for seaman’s maintenance 


and cure, where seaman complained of’ 


injury to nose and a brain injury, 
United States Marine Hospital records 
concerning hospitalization received by 
seaman prior to accident were relevant 
where records showed that seaman pre- 
viously had a deviation of nasal sep- 
tum; and such records, showing that 
plaintiff had been given morphine and 
demanded more, were admissible in 
support of defendant’s claim that sea- 
man’s symptoms of brain injury came 
from use of narcotics. 28 U.S.C.A. § 
695.—Ulm v. Moore-McCormack Lines, 
115 F.2d 492. , 
C.C.A.Pa. Whether employers were 
negligent in failing to furnish, upon 
request, splash plates or material to 
make them, to seaman who fell from 
ladder splashed with oil from engine 
was for jury. Jones Act, 46 U.S.C.A. § 
688.—Armit v. Loveland, 115 F.2d: 308. 
In action for injuries to seaman who 
fell from ladder splashed with oil from 


engine, whether emphysema and other 


a A 
presumption 
suffered were caus 


chest. involvements 


the fall was for jury. — 
U.S.C.A. § 688.—Armit vy. Lo 
F.2d 308. 4 


§ 718 ) bey 
C.C.A.Pa,. In action for inj 
seaman who fell from ladder, testi 
of seaman’s expert witnesses that t 
trauma could and probably did aps 
emphysema was sufficient to. nee om 
ry’s finding to that effect since the law 
does not require that testimony amoun 
to dogma or that it foreclose exercise 
by jury of its function to determin 
the ultimate fact. Jones Act, a: 
a § 688.—Armit y. Loveland, 115 F.:! 


C.C.A.Va. In proceeding by seam 
to recover damages on account 
leged mistreatment, evidence susta: 
findings exonerating vessel from t! 
charges.—The Edit H, 119 F.2d 4, fet 
La. In action under the Jones_ 
for injuries to seaman struck by L; 
gun which broke loose from its lashing 
when fired. by him, evidence establish 
that defendant shipowner failed 
comply with regulations requiring 
to furnish powder bags properl 
for use in gun. Jones Act, 46 U.S.C.A. 
§ 688.—Iregan v. Lykes Bros. S. or 
3 So.2d 632, 198 La. 312, modifying 1 
So. 680, conforming to mandate | 
So. 635, 196 La. 541, remanding 
195 So. 392. j 
_ In action under the Jones Ac 
injuries to seaman struck bv Lyle gt 
which broke loose from its dash 
when fired by him, evidence es 
lished that accident was cause 
joint and -concurrent negligence 
shipowner and seaman, the form 
having failed to furnish powder ba 
containing correct quantity of powder, 
and the latter having placed too large 
a quantity of powder in powder bs 
used in firing gun. Jones Act, 46 U.S. — 
C.A. § 688.—Fegan v. Lykes Bros. S. S. _ 
Co., 3S$0.2d 632, 198 La, 312, mo 
ing 199 So. 680, conforming to ma 
199 So. 635, 196 La. 541, remanding 
cause 195 So. 392. ’ 
t] 


Or. A seaman’s action under 
Jones Act for injury to his right eye | 
sustained while scraping paint and 
rust from under side of forecastle head 
deck of steamship was governed. by 
the rule of the federal courts that the 
negligence of the defendant must be 
established by substantial evidence, 
and the provisions of the Oregon Con- | 
stitution relating to appellate proce 


Act for injury to his right eye sus- 
tained while scraping paint and rust 
from under side of forecastle head deck 
of steamship, evidence was sufficient — 
for jury to find that defendant knew 
or should have known that there were _ 
no goggles available to seaman, and 
therefore was negligent in ordering 
seaman to proceed with his work with- 
out being equipped with goggles, and 
that injury was not caused by sea- — 
man’s own inexcusable neglect. Jones ae 
Act, 46 U.S.C.A. § 688.—McCauley v.— 
Pacis Atlantic S. S.\,Co., 115. P2d 5 


8 

C.C.A.N.Y. In action by seaman em- 
ployed on defendant’s vessel for in- 
juries allegedly received from a fall 
down a companionway ladder from 
main deck to sleeping quarters of 
crew, evidence of lack of light in com- 
panionway and that ladder was not 
secure at its foot justified submitting 


ease to.jury.—UIm y. Moore-McCormack 4 
Lines, 115 F.2d 492. = 
C.C.A.N.Y. Whether a fellow servant = 


who was holding ladder on which sea- 
man was climbing from deck of tug en 
which he worked to deck of barge ly- 
ing at stern of tug was guilty of neg- t 
ligence in letting go of ladder when 
seaman was about two-thirds of the a 
way up the ladder, without warning 
seaman, so as to render shipowner lia- a 
ble for injuries sustained by seaman ; 
when he fell with ladder, was for jury. 


- 


§ 719 
Jones Act, 46 U.S.C.A. § 688.—Wong 
Bar v. Suburban Petroleum Transport, 
119 F.2d 745. yaa 
 Cal.App. In action for injuries sus- 
tained by engineer on fishing boat who 
was burned by escaping ammonia when 
‘hose used to drain oil trap attached to 
ammonia receiver burst, whether hose 
- eontrivance was furnished as part of 
boat equipment, whether other materi- 
als were on board from which engineer 
might have made a suitable and safe 
device for draining oil trap, and wheth- 
er engineer breached his contract with 
boat owners by failing to construct and 
use such a safe piece of equipment, 
were for jury under conflicting evi- 
 dence.—Hollinger v. Medina, 104 P.2d 
91, 39 Cal.App.2d 753. 
 NJ.Sup. In ‘action brought under 
the Jones Act for death of floatman on 
tugboat which resulted when the float- 
man fell from steel car float which 
tugboat was taking in tow, while float- 
man was receiving the bight of a 
_ hawser thrown from the tug for the 


. 


purpose of making it fast to the float, 


_ whether the defendant’s servants were 
- guilty of negligence.in the throwing 
a the bight of the line was_ for 
- Jones Act, 46 U.S.C.A. § .688.— 
i Lehigh Valley R. Co., 15 
“A.2d 344,125. N.J.L. 211. 
- JIn action brought under the Jones 
Act for death of floatman on tugboat 
which resulted when floatman fell 
from steel car float which tugboat was 
taking in tow, nonsuit or directed Vern 
as dict on ground of assumption of risk 
was properly denied. Jones Act, 46 
U.S.C.A. § 688.—Stahlin v. Lehigh Val- 
ley R. Co., 15-A.2d 344, 125 N.J.L. 211, 
Or. In seaman’s action under the 
- Jones Act for injury to his right eye 
sustained while scraping paint and rust 
from under side of forecastle head 
deck of steamship, evidence was. suffi- 
cient to warrant submitting to the 
jury issue whether defendant had com- 
pelled seaman to go to work without 
Jones Act, 46 U.S.C.A. § 688. 
Pacific Atlantic S. S. 


- Wash. In action under Jones Act for 
death of member of fishing crew as re- 


sult of drowning when skiff, in which 


- he and another were running out lead 
line, capsized, whether decedent was 
guilty of contributory negligence in 


failing to tie lead line to skiff was for 


jury. Jones Act, 46 U.S.C.A. § 688.— 
WekKuljis v,. Xiteo, 113. P.2d- 26. 

In action under Jones Act for wrong- 
ful death of member of fishing crew as 
result of drowning when = skiff, in 
whieh he and another were taking out 
lead ‘line, capsized, whether decedent 
as a skiffman was ordered into a place 
of danger by captain, or whether he 
assumed the risk normally incident to 
his calling was for jury. Jones Act, 46 
U.S.C.A. § 688.—Kuljis v. Xitco, 113 P. 
20:26. 
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C.C.A.Pa. In action for seaman’s in- 
juries, defendants could not complain 
of charge regarding negligence on 
ground that court did not say that al- 
leged negligence had to be found in the 
violation of a duty owing to seaman 
where court instructed jury that ‘‘The 
negligence in this case is alleged to 
consist in not providing a safe place 
for the plaintiff to work’ which could 
only mean that negligence consisted of 
defendants’ violation of their duty to 
plaintiff. Jones Act, 46 U.S.C.A. § 688, 
—Armit vy. Loveland, 115 F.2d 308. 

Wash. In action under Jones Act for 
wrongful death of member of fishing 
erew, instruction defining comparative 
negligence, which by illustration told 
jury that if defendants were 90 per 
cent. negligent and decedent was 10 per 
cent. negligent then jury should reduce 
the recovery by plaintiff by 10 per 
cent., and, if jury found that defend- 
ants were 10 per cent. negligent and 
decedent was. 90 per cent. negligent, 
they should reduce recovery by 90 per 
cent., was proper, though it would have 
been better not to have used such ex- 
treme percentages. Jones Act, 46 U.S. 
C.A, § 688.—Kuljis v. Xitco, 113 P.2d 


aD, 


§ 727 
D.C.Mass. A seaman’s cause of ac- 
tion under the Jones Act is not a lien 
upon the ship and its enforcement in 
admiralty cannot be by a suit in rem. 
Jones Act, 46 U.S.C.A. § 688.—The New 
Brooklyn, 37 Eager 


D.C.Cal. Under Roumanian law, the 
third officer of a Roumanian ship could 
properly be laid off or suspended from 
service by the captain as a penalty for 
disobedience.—The Prahova, 38 F.Supp. 


418. 
§ 753 

D.C.Cal. On a libel by a Roumanian 
seaman against a Roumanian ship for 
wages, etc., the claimant of the ship 
was not entitled on a cross-libel to re- 
cover the cost of guarding the seaman, 
whom the immigration authorities or- 
dered detained on board ship; there 
being enough members of the crew 
available for guard duty without em- 
ploying high-priced outside guards,— 
The Prahova, 38 F.Supp. 418. 
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D.C.N.Y. Where plaintiff who had 
served jail sentence in Germany was 
permitted to sign articles as member 
of crew aS a workaway and under di- 
rection of German officials and as one 
of the conditions of transfer of plain- 
tiff to ship he was confined to a room 
aboard the ship, under the circum- 
stances the master of the vessel was 
justified in confining plaintiff to a room 
in order to enforce the orders of the 
German officials and the ship owner 
was not liable for “false imprison- 
ment’”’.—Dick v. U. S, Lines Co., 38 F. 
Supp. 685. 

Where plaintiff had signed articles as 
member of crew, as a workaway, and 
after vessel left German port the chief 
officer was informed by other members 
of crew that plaintiff intended to de- 
sert ship at French port, and the chief 
officer had plaintiff confined. to his 
room while vessel was at the French 
port until his status could be deter- 
mined by French authorities, who in- 
structed that plaintiff was not to be 
permitted to go ashore at the French 
port, the chief officer was justified in 
continuing plaintiff's confinement while 
the vessel was in the French port and 
the vessel owner was not liable for 
false imprisonment,—Dick vy. U. ’ 
Lines Co., 38 F.Supp. 685. 

§ 762 

D.C.Cal. Under Roumanian law, a 
fine of 10 days’ wages was rightly im- 
posed by the captain of a. Roumanian 
ship on the third officer for repeated 
breaches of discipline, and for leaving 
the ship when he should have been 
on duty, without provicing a_relief.— 
The Prahova, 38 F.Supp. 418. 

840 


C.C.A.N.Y. In prosecution for en- 
deavoring to make a revolt on board 
an American vessel, in violation of 
statute, a charge that to constitute an 
“endeavor to make a revolt or mutiny” 
it was necessary that there should be 
some effort or acts to stir up members 
of the crew to disobedience of master 
was an adequate definition of the. of- 
fense charged. Cr.Code § 292, 18 U.S. 
aa § 483.—U. S. v. Albers, 115 F.2d 
To constitute an “endeavor to make a 
revolt or mutiny” within meaning of 
statute making it an offense to en- 
deavor to make a revolt on board an 
American vessel, it is not necessary 
that the accused shall intend to usurp 
master’s: command and put another in 
his place, but rather concerted dis- 
obedience by only part of crew or an 
effort by only one member to incite or 
encourage disobedience by others is 
enough. Cr.Code, § 292, 18 U.S.C.A. § 
483.—U. S. v. Albers, 115 F.2d 833. 

Hyidence supported conviction of en- 
deavor to make a revolt on board an 
American yessel in violation of statute. 
Cr.Code § 292, 18 U.S.C.A. § 483.—U. 8S, 
v, Albers, 115 F.2d 833. 


SEARCHES AND SEIZURES 


Ok1.Cr.App. A search warrant is 
“process” within meaning of the con- 


stitutional and statutory p 


rovisions re 
quiring that the style of all “process” 
shall be “The State of Oklahoma”, an 
must run in the name of the state and 
be directed to a peace officer of the 
county in which it is issued for serv- 
ice. 12 Okl.St.Ann. § 51; 87 OKILSt. 
Ann. § 84; OkI.St.Ann.Const. art. 7, § 
19.—Esliek v. ee ea P.2d%554. 


Utah. The statute requiring issuance 
of a search warrant when affiant de- 
poses that he has reason to_ believe 
and does believe that certain articles 
are wrongfully held or used, and states 
facts upon which such belief is based, 
and it appears that there is probable 
eause that such property is unlawfully 
possessed, does not violate constitution- 
al provision that no search warrant 
shall issue but upon “probable cause”, 
since necessary implication of statute 
is that warrant shall issue only when 
court shall have found that there is 
probable cause, Rey.St.1933, 95-2-10, 
as amended by: Laws 1939, e. 110; 
Const. art. 1, § 14.—Allen vy. Trueman, 
110) Pi2d'°355: 
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©.C.A.Kan. The prohibition of the 
Fourth Amendment applies only to the 
Federal government and its agencies. 
U.S.C.A.Const. Amend. 4.—Taylor vy. 
Hudspeth, 113 F.2d 825. 

Ga. The Fourth and Fifth Amend-. 
ments prohibiting unreasonable search- 
es and seizures and compulsory self- 
incrimination apply only to federal 
action and proceedings in federal 
courts and have no application to the 
use in state court trials of evidence 
obtained by state officers from accused 
without a search warrant. U.S.C.A. 


Const. Amends. , 5.—MeIntyre - vy. 
State, 11 S.H.2d 5, 190 Ga, 872. 

Pa.Super. The Fourth and _ Fifth 
Amendments to Federal Constitution 


were not applicable in determining 
whether personalty and money seized 
by police officers without search war- 
rants were admissible in evidence 
against defendants in criminal prosecu- 
tions in state courts. U.S.C.A.Const. 
Amends. 4, 5.—Commonwealth v. Dug- 
an, 18 A.2d 84, 143 Pa.Super. 383. 


§ 11. 

N.Y.Sup. A search warrant cannot 
issue except for the causes and in the 
manner stated in statutes authorizing 
warrant. Code Cr.Proec. §§ 791-796.— 
In_re Atlas Lathing Corporation, 29 
N.Y.S.2d 458, 176 Mise. 959. 


§ 14 

C.C.A.Cal. The search for and seiz- 
ure of narcotics and personal effects in 
apartment by federal narcotic agents 
did not violate defendant’s rights un- 
der Fourth and Wifth Amendments. 
where evidence showed that apartment 
was leased by defendant’s codefendant, 
and that defendant was residing else- 
where. U.S.C.A.Const. Amends, 4, 5.— 
Ingram v. U. S.. 113 F.2d 966. 

App.D.C. In framing the Fourth and 
Fifth Amendments, the framers had 
specific abuses of governmental power 
in mind and the amendments treat 
separate problems, the Fourth securing 
one type of privacy while the Fifth 
protects against testimonial compul- 
sion. U.S.C.A.Const. Amends. 4, 5.—. 
Nueslein v, District of Columbia, 115 F. 
2d 690. 

The constitutional protection afford- 
ed by the Fourth and Fifth Amend- 
ments and the rules of evidence travel 
on different planes, since the amend- 
ments are directed toward thwarting 
oppression by the federal government, 
and the rules of evidence for the most 
part toward probabilities of truth, and 
apart from duress and the like, illegal 
acquisition of evidence does not weaken 
its reliability, and hence at common 
law, method of obtainment usually had 
no bearing upon the admissibility. U. 
S.C.A.Const. Amends. 4, 5.—Nueslein y. 
District of Columbia, 115 F.2d 690. 

Although the Fourth Amendment was 
written against the background of gen- 
eral warrants in England and writs of 
assistance in American colonies, the 
right of the people to be secure in their 
houses under the amendment gives a 
protection wider than these abuses. WU. 


Y 


9 Columbia, 1 
che penny eS rap pITeA 


mi the innocent, the misdemeanants and 


—the- 


‘elons, what is an “unreasonable 
search” depends upon the nature and 
importance of the crime suspected, if 
any. U.S.C.A.Const. Amend. 4,—Nues- 
ya vy. District of Columbia, 115 F.2d 


. 


Ga. The admission in evidence of 
articles taken from defendant and his 
automobile by state officers without a 
search warrant, for purpose of showing 
that defendant was guilty of operating 
a lottery, and the admission of oral 
testimony relating to such articles, did 
not violate the constitutional prohibi- 
tion against “unreasonable searches 
and seizures.” Const.Ga. art. 1, § 1, 
par, 16.—McIntyre v. State, 11 §.B.2d 
5, 190 Ga. 872, 


N.Y.Sup. Supreme Court was with- 
out power to grant an order, on mo- 
tion by State Department of Mental 
Hygiene, directing safe deposit com- 
pany to search a safe deposit box 
leased by person who was a patient in 
Brooklyn State Hospital but who had 
never been judicially declared incom- 
petent and for whom no committee had 
been appointed, notwithstanding that 
purpose of motion was to determine 
whether such person had _ sufficient 
property to warrant application for ap- 
pointment of a committee, since to 
grant requested relief would constitute 
an unauthorized invasion of the per- 
son’s personal rights. Civil Rights 
Law, § 8; Civil Sas: Act, §§ 1358, 
1377-a; Mental stir gicne Law, § 50. 
In re Lehr, 24 N.Y¥.S.2d 653, 175 Mise. 
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OkLCr.App: Whether a search of or 
seizure from an automobile, parked 
on a public street, without a warrant, 
is unreasonable within the’ meaning 
of the constitutional provision forbid- 
ding unreasonable searches and _ seiz- 
ures, is a judicial question to be de- 
termined in each case, viewing all facts 
and circumstances under which the 
search or seizure was made. OkKI.St. 
Ann.Const. art. 2, § 30.—Hoppes y. 
State, 105 P.2d 433. 

A search of an automobile without a 
search warrant and not as an incident 
of a lawful arrest, and not on any 
probable cause of the commission of a 
felony, but on mere suspicion, violates 
the constitutional provision forbidding 
unreasonable searches or seizures, and 
evidence obtained by such a search is 
inadmissible. OkI.St.Ann.Const. art. 2, 
§ 30.—Hoppes v. State, 105 P.2d 433. 

The search of motorist’s automobile 
without warrant of arrest, or. search 
warrant, or knowledge that automobile 
contained intoxicating liquor, after 
motorist was unlawfully arrested, was 
an “unreasonable search” within mean- 
ing of the Constitution giving the right 
to be secure against ‘unreasonable 
searches,’ and evidence obtained from 
the motorist should have been excluded 
in prosecution for the unlawful trans- 
portation of intoxicating liquor. Okl. 
St.Ann.Const. art. 2, § 30.—Hoppes v. 
State, 105 P.2d 433. 

OkI.Cr.App. A search warrant must 
be based upon evidential facts, but 
the quantum of evidence necessary to 
show probable cause may be insuffi- 
cient to support a verdict, of guilty. 
ORL St.Ann.Const. art. Pas § 30.—Boggess 

. State, 105 P.2d 44 


“Probable cause,” as used in consti- 
tutional provision prohibiting issuance 
of search warrant except upon ‘‘prob- 
able cause,” is the existence of such 
facts and circumstances as would ex- 
eite an honest belief in a reasonable 
mind, acting on all the facts within the 
knowledge of the magistrate, that the 
charge made by the applicant for the 
warrant is true. Okl.St.Ann.Const. art. 
2, § 30.—Boggess v. State, 105 P.2d 446. 

Ok1.Cr.App. Under the Constitution, 
a search and seizure is not reasonable 
and lawful unless search warrant is 
‘supported by oath or affirmation, show- 
ing probable cause, and affidavits made 
on information and belief, or merely 


alleging legal conclusions, are insuffi- 


~ amended by Laws 1939, 


kl. St. ‘Ann.Const. aiiehen § 
Boeeess v. State, 105 P.2d 44 if 
OkL.Cr.App, Whether a search of, 


and seizure from, an automobile parked 


on a public street or other public 
place, without a warrant, is unreason- 
able within the meaning of the consti- 
tutional provision forbidding unreason- 
able searches and seizures, is to be de- 
termined as a judicial question in view 
of all the circumstances. OkI.St.Ann. 
Const. art. 2, § 30.—Arnold y. State, 
105 Prod 556. 

Okl.Cr.App. Whether search of, and 
seizure from, an automobile parked on 
a public highway or other public 
place, without a warrant, is an “un- 
reasonable search” within meaning of 
constitutional provision forbidding un- 
reasonable searches and seizures, is to 
be determined as a judicial question, in 
view of all circumstances under which 
it was made. Okl.St.Ann.Const. art. 2, 
§ 30—Nott v. State, 107 P.2d 366. 


Pa.Super. The constitutional provi- 
sion that the people shall be secure 
in their persons, houses, and posses- 
sions from unreasonable searches and 
seizures does not forbid searches and 
seizures without a warrant, but is only 
directed against “gnreasonable” search- 
es and seizures, and what is ‘‘unreason- 
able” is left to judicial determination, 
P.S.Const. art. § 8.—Commonwealth 
Lee 18 A.od 84, 143 Pa.Super. 
3 


' Pa.Quar.Sess. Section 214(h) oe @) 
of The Game Law of June 3, 1937, 
1225, 34 B.S. § 1311.214, providing vies 
inspection by State officers, without 
warrant, at any time, of vehicles or 
conveyances, their occupants or con- 
tents, in order to determine whether an 
unlawfully loaded firearm or unlawful- 
ly killed game is being carried or con- 
veyed, does not contravene article I, 
sec. 8, of the Constitution of Pennsyl- 
vania, prohibiting unreasonable search- 
es and seizures.—Commonwealth  v. 
Butler, 40 D. & C. 358. 

Tenn. A warrant to search “house 
or building on the premises located in 


'2nd Civil District of Bradley County, 


Tennessee and described as follows: 
A one story framed building with 
basement and bounded as_ follows: 
North by Creek, East by Creek, South 
by Haven, and West by Lee Highway” 
adequately described the premises to 


be searched.—Lawson vy. State, 143 S. 
W.2d 716. 
Tenn. The constitutional provision 


relating to searches prohibits search 
of occupied premises of another with- 
out a warrant. Const. art. 1, § 7.— 
Lawson v. State, 143 S.W.2d 716. 

The search of automobile parked 
near building and on premises describ- 
ed in search warrant was not an ‘“un- 
reasonable search’, notwithstanding 
that warrant designated only the 
building on the premises to be search- 
ed.—Lawson v. State, 143 S.W.2d 716. 

Utah. The statute relating to issu- 
ance of warrants for search and seizure 
upon certain conditions of specified re- 
ceptacles distinguished by trade-marks 
or trade-names is unconstitutional as 
authorizing an “unreasonable search 
and seizure”, since statute gives owners 
of trade-marks or trade-names the use 
of an essentially criminal procedure for 
attainment of civil ends, and bears no 
actual relationship to objects sought 
by statute in a proper exercise of the 
police power. Rey.St.1933, 95-2-10, as 
ec. 110; Const. 
art. 1, § 14.—Allen v. Trueman, 110 
P.2d 355, 

Presumption is always in favor of 
validity of legislative enactments which 
must be sustained unless clearly in 
violation of fundamental law, but court 
must guard fundamental rights, privi- 
leges and immunities of persons guar- 
anteed by Constitution generally, and 
guaranty of immunity from unreason- 
able searches and seizures particularly, 
against any kind of legally unjustified 
encroachment. Const. art. ae §§ 14, 24; 
art. 6, § 26, subd. 16; U.S.C.A.Const. 
Amend. 14, § 1.—Allen v. Trueman, 110 
P.2d 355. 

§ 15 


C.C.A.Hawaii. Where one of police 


officers was. electrocuted in course 
an attempt to suppress house of 
titution, and police noted at time w 
ing which led from door se trans rn 
n 


Hawaii, 119 F.2d 936. 
_C.C.A.01. When Congress, 

cise of its power under 

clause, has created an admini 
agency with power to regulate a 
pervise the conduct of an industry, a 
has authorized such administra 
agency to “rec 


form 
same Peaies that have Desi a] 
to inspection of books and reco 
the Interstate Commerce Com issiol 
are applicable to inspections b j 
other administrative agency. 
Const. Amends. 4, 5.—Fleming vy. 
gomery Ward & ‘Co., 114 F.2d 38 
firming 30 F.Supp. 380. 

When Congress, acting in the 1 
interest, 


agency may be authorized to 
books and records, and to requir 
closure of information regardless 0 
whether business is a public utility 
and regardless of whether there 
pre-existing probable cause for 
that there has been a violation 
law. U.S.C.A.Const. Amends. — 
Fleming v. Montgomery Ward 


protection against’ unreasonable sea 
es and seizures of its papers un i 
Fourth Amendment. U.S.C.A.Con: 

Amends. 4, 5.—Fleming v. Montgomery 


Ward & Co. 114 F.2d 384, affirming 
30 F.Supp. 380. 
C.C.A.Il. Under Fair Labor Sta 


dards Act of 1938, investigatory pow- 
er of Administrator of Wage and Hi 
Division of Department of Labor 
limited to inspections of books and ree: 
ords in cases in which Administrator: 
has reasonable cause to believe an e 
TeGY 2h is violating the provisions of t 
ac 
and §§ 4-7, 11(a, c), 29 U.S.C.A. §§ 20: 
et seq., 204— 207, 208,, 211(a, ¢) ; 
A.Const. Amends. 4, 5. —Fleming 
Montgomery Ward & Co., 114 F.2d 
affirming 30 F.Supp. 380. : 
Generally, for an order of production 
of records of a corporation to be valid 
there must be a demand suitably made 
by duly constituted authority, which 


Saf 


must be expressed in lawful process, 
the lawful process must limit its re- 
aaa 


quirements to certain described docu 
ments and papers which are easily di 
tinguished and clearly described, an 
there must be relevancy to the sub-— 
ject of investigation. U.S.C.A.Const. 
Amends. 4, 5.—Fleming vy. Montgomente 
Ward & Co., 
30 F.Supp. 380. 


Under Fair Labor Standards Act. Ce 


1938, an order of Administrator o 
Wage and Hour Division 


company to produce records which 
would enable Administrator to deter- 
mine hours actually worked 
ee hred the hours scheduled for each 
epartment, and wages actually paid 
employees, disclosure of such informa- 
tion being restricted to a limited period 
of time, did not constitute an unlawful 
“search and seizure’ within prohibition 
of Federal Constitution, notwithstand- 
ing that administrator did not show 
reasonable cause to believe company 
was violating provisions of the act. 
Fair Labor Standards Act 1988, and 
§§ 4-7, 11(a,c), 29 U.S.C.A. §§ 201 et 
seq., 204-207, 208, 211(a,c); U.S.C.A. 
Const. Amends. 4, 5.—Fleming v. Mont- 
gomery Ward & Co., 114 E.2d 384. 
affirming 30 F.Supp. 380. 

D.C.Ill. When a subpoena issued by 
National Labor Relations Board sets 
forth the purpose of investigation as 
being a determination of whether re- 


Fair Labor Standards Act pe 


114 F.2d 384, gone 


of Depart- 
ment of Labor requiring mail order | 


ema 9 


gs 45 


a 


y 


Ae OkI.Cr.App. 


ys ‘es 
_ gure, as finding of incriminating evi- 


aa) 


a \ki D.C.Pa. 
member of 


not remove him 


 spondent is engaged in interstate com- 
merce, subpoena does not request a 
“blanket investigation” such as is re- 


ferred to as being contrary to Federal 


Constitution. National Labor Rela- 
- tions Act §§ 2, 6-8, 11, 29 U.S.C.A. §§ 
152, 156-158, 161.—National Labor Re- 


; lations Board y. Barrett Co., 35 F.Supp: 


588. 
D.C.Md. The Fourth Amendment 
prohibiting unreasonable searches and 
seizures does not forbid arrest without 
warrant by duly authorized. officers 
- where misdemeanors are committed in 
their presence or they have reasonable 
ground for belief in commission of a 
felony by person arrested. U.S.C.A. 


May Const. Amend. 4.—U. 8S. v. Lerner, 35 


F.Supp. 271. 


 -p.C.Pa. A search of political party 


‘headquarters and seizure of property 


_ therein by: congressional committee’s 
investigators and city police officers 
under warrants issued by city magis- 
trate, who delivered them to one of 
such investigators, though directed for 


execution to any police officer of city, 


constituted a federal undertaking, val- 


idity of which must be tested by fed- 


eral law. 18 U.S.C.A. § 613; U.S.C.A. 


Const. Amend. 4.—Reeve vy. Howe, 33 


_ F.Supp. 619. 

bi Whether property seized under war- 

rant to search for and seize seditious 

_ matter was seditious or not has no 
bearing on legality.of search and sei- 


- dence among archives seized does not 
validate unlawful search and seizure. 
_ 18U.8.C.A. '§ 613;::18:° P:S.Pa. -§§ 121, 
(122; U.S.C.A.Const. Amend, 4.—Reeve 
'y. Howe, 33 F.Supp. 619. 

The right to freedom from unrea- 
sonable search and seizure stands on 
parity with freedom of religion, speech, 
press and assembly, which are pro- 
tected from abridgement by federal 
government under First and Fourth 
_ Amendments to Constitution and by 
states under Fourteenth Amendment. 
Hy US.C.A-Const.. Amends.: 1,4," 14.— 
_ Reeve v. Howe, 33 F.Supp. 619. 

The mere fact that person is 
incorporated society and 
duly accredited officer thereof in law- 
ful possession, custody and control of 
its property and paraphernalia, does 
rom protection of 
_ constitutional provision prohibiting un- 
reasonable searches .and seizures and 
issuance of search warrants except on 
probable cause supported by affidavit 
and particularly describing place to be 


a searched and things to be seized.’ U.S. 


C.A.Const. Amend, 
33 F.Supp. 619. 

_ A duly constituted corporation offi- 
cer, to whose care is committed books, 
papers, records, money and other prop- 
erty, for proper use of which he is 
personally responsible within scope of 

- corporate powers, has a “right’’ therein 

within constitutional provision secur- 

ing people’s right to be secure in their 

persons, houses, papers and_ effects 
' against unreasonable searches and 
seizures, though he has no legal title 
as individual to corporation’s papers 
and records. U.S.C.A.Const. Amend. 4. 
—Reeve vy. Howe, 33 F.Supp. 619. 

OkL.Cr.App. The. constitutional guar- 
anties against unreasonable searches 
and seizures, and_ self-incrimination, 
should be liberally construed. Ok1.St. 
Ann.Const. art. 2, §§ 21, 30.—Kuhn y. 
State, 104 P.2d 1010. 

Ok1.Cr.App. A “search”, within 
meaning of the constitutional provision 
giving the right to be secure against 
unreasonable searches and _ seizures, 
implies a quest by an officer of the 
law acting on the things themselves, 
and quest may be secret, intrusive, or 
accomplished by _ force. Ok1.St.Ann. 
Const. art. 2, § 30.—Hoppes v. State, 


105 P.2d 43838. 

The Criminal Court of 
Appeals will zealously guard the con- 
stitutional rights of citizens of the 
state in the protection of their homes 
and property from unreasonable search 
and seizure, but will not place a nar- 
row, technical construction on the con- 
stitutional provisions, which were 
adopted to protect the rights of the 
good citizens of the state, so as to 


4.—Reeve v. Howe, 


SEARCHES AND SEIZURES 


shield a citizen who has so far forgot 
his citizenship as to attempt to use his 
home or property for A Gaba | the 
law. OklSt.Ann.Const. art. 2, § 30; 
U.S.C.A.Const. ._ Amend. 4.—Nott  v. 
State, 107 P.2d 366. 

Pa.Super. The right to be, secure 
from unwanted intrusion in one’s home 
is implied in federal and state consti- 
tutional provisions against unreason- 


able search and seizure. U.S.C.A.Const. 
Amend. 4:1) .Pss.Consty art. Ay. $28. 
Commonwealth v. Palms, 15 A.2d 481. 


141 Pa.Super. 430. po bahe 
Pa.Quar.Sess. Section 8, Constitution 
of Pennsylvania prohibits unreasonable 
searches and seizures and provides that 
no search warrant shall issue without 
proper cause.—Commonwealth v. Pit- 
taro, 34 Luz.L.Reg.Rep. 91. ne 
Tenn. The constitutional provision 
relating to searches prohibits only un- 
reasonable searches. Const. art. 1, § 
7.—Lawson y. State, 143 S.W.2d 716. 


§ 16 

C.C.A.Il]l. A valid search of  ae- 
cused’s premises may result in seizure 
of papers, as well as other kinds of 
property, as test of validity of search 
is not nature of property seized, but 
whether such property was used by 
accused in perpetrating crime.—U. S. 
vy. Thomson, 113 F.2d 643. 

Where papers of one accused or-sus- 
pected of crime are seized on search 
of his premises solely for use as evi- 
dence of such crime, search is unrea- 
sonable. U.S.C.A.Const. Amends. 4, 5. 
—U. S. v. Thomson, 113 F.2d 643. 


§ 23 

D.C.Md. Officers who had definite in- 
formation that particular automobile 
would be loaded with untax-paid whis- 
ky at particular house, and who ob- 
served with aid of flashlight through 
open door of garage loading of automo- 
bile by man who fled upon being in- 
formed that they were officers, had 
probable cause for attempting to arrest 
the fleeing man, who was pursued into 
house in which defendant was found, 
and seizure without warrant of untax- 
paid whisky in automobile, in garage, 
and in house was not unreasonable, and 
evidence thereof was admissible. 26 
U.S.C.A. Int.Rev.Code, §§ 2803, 29138; 
U.S.C.A.Const. Amend. 4.—U. S. -v. 
Lerner, 35 F.Supp. 271. 

Federal revenue agent before making 
an arrest or search without warrant 
for untax-paid liquor must have some 
evidence that ‘suspected | contraband 
liquor is in fact untax-paid, and mere 
odor of whisky is of itself not suffi- 
cient. U.S.C.A.Const. Amend. 4.—U. S. 
v. Lerner, 35 F.Supp. 271. 

Okl. Officer’s testimony that he knew 
automobile belonged to defendant, that 
it circled the block where raid was 
being made and finally stopped, and 
that officer had information automobile 
was being used to haul liquor, did not 
establish “probable cause’ for search 
of automobile without: warrant, in ab- 
sence of information by officer that 
defendant at the time in question was 
hauling liquor. 87 OklSt.Ann. § 111; 
OkI.St.Ann.Const. art. 2, § 30.—Dade v. 
State, 112 P.2d 1102. 

_OkLCr.App. The constitutional pro- 
vision against unreasonable searches 
and seizures does not preclude the 
making of a seizure of intoxicating liq- 
uor without a warrant previously pro- 
cured, where there is no need of a 


search for the liquor because the liquor . 


is fully disclosed to the eye. 
Ann.Const. art. 2, 
State, 105 P.2d 556. 

Where highway patrolmen saw a 
liquid dripping out of the side of au- 
tomobile, and officers examined the 
liquid and found that it was intoxicat- 
ing liquor, there was an offense com- 
mitted ‘‘in the presence of an officer’, 
so as to justify a search of the auto- 
mobile and seizure of the liquor with- 
out a warrant. 22 OkLSt.Ann. § 196; 
OkLSt.Ann.Const. art. 2, § 30.—Arnold 
v. State, 105 P.2d 556. 

Ok1.Cr.App. The constitutional pro- 
vision against unreasonable searches 
and seizures does not preclude the 
making of a seizure of intoxicating liq- 
uor without a warrant previously pro- 


Ok1.St. 
30.—-Arnold  v. 


the liquor because the liquor is drip- 
ping from an automobile and is fully 
disclosed to the eye. Ok1.St.Ann.Const. 
art. 2, § 30.—Hutson v. State, 112 P. 
2d 1109. 

§ 26 


C.C.A.Hawaii. Where one of police 
officers secured admission to house sus- 
pected of being operated as a brothel 
as a guest, officer’s failure to state to 
procuress that he did not want her to 
furnish him a prostitute did not estab- 
lish that officer’s entry was § by 
“stealth”, so as to render entry in vio- 
lation of constitutional amendment con- 
cerning unreasonable searches and seiz- 
ures. U.S.C.A.Const. Amend. 4,—War- 
ren vy. Territory of Hawaii, 119 F.2d 


936. 
§ 39 

D.C.Mass. An order compelling em- 
ployer to produce records in connection 
with investigation of employer under 
Fair Labor Standards Act would not 
violate employer’s right to freedom 
from unlawful ‘‘search and _ seizure’ 
guaranteed by Federal Constitution, on 
ground that order was not based on 
complaint or charge of violation of 
law. Fair Labor Standards Act of 
1938, § 1 et seq., and §§ 6, 7(a), 9, 
(a, c), 15(a), (1, 2, 5), 29 U. 2 
et seq., and §§ 206, 207(a), 
GC), 215 (a) AC 2,15) 55. US C2A Const 
Amend, 4.—Fleming v. Lowell Sun Co., 
36 F.Supp. 320. 

Records containing information con- 
cerning wages paid to employees and 
hours worked by them were sufficient- 
ly relevant to investigation to deter- 
mine whether employer was violating 
the Fair Labor Standards Act in ‘re- 
gard to minimum wages and maxi- 
mum hours to authorize order requir- 
ing production of such records. Fair 
Labor Standards Act of 1938, §§ 6, 7 
(a), 9, 11(a, c),:29 U.S.C.A. §§ 206, 207 
(a), 209, 211(a, e)—Fleming v. Low- 
ell Sun Co., 36 F.Supp. 320. 

An order requiring employer to pro- 
duce records in connection. with investi- 
gation,of employer conducted under 
the Fair Labor Standards Act would 
be granted only as to records for ‘pe- 
riod of time beginning October 24, 
1938, and ending on or about July 13, 
1940, which was reasonable under the 
circumstances. Fair Labor Standards 
Act of 1938, §§ 6, 7(a), 9, 11(a, e), 29 
U.S.C,A. §§ 206, 207(a) 


: 209, 211(a,''e). 
—Fleming vy. Lowell Sun Coxe sore, 
Supp. 320. i 

D.C.Pa. An administrative agency 


_ may be authorized to inspect books and 


records regardless of whether there is 
any pre-existing probable cause for be- 
lieving that there has been a violation 
of the law.—Fleming y. Easton Pub. 
Co., 38 F.Supp. ies 

N.Y.Sup. Where Assistant Attorney 
General, accompanied by a police of- 
ficer in plain clothes and an investiga- 
tor appeared at corporation’s offices 
and, uyder the cloak of a subpoena 
duces tecum, demanded and acquired 
possession of all of corporation’s 
books, papers and documents, which 
remained under the control of the At- 
torney General’s office, the seizure was 
not authorized by law, and a return 
of the books, papers and documents 
would be directed. U.S.C.A.Const. 
Amend: 4; 'Const:N.Y.) art. 1,) §) 12; 
Civil Rights Law, 8.—In re Atlas 
Lathing Corporation, 29 N.Y.S.2d 458, 
176 Mise. 959. 


§ 54 
©.C.A.Cal, The right to complain be- 
cause of an illegal search and seizure is 
a privilege personal to the injured par- 


ty. U.S.C.A.Const. Amends. 4, 5.—In- 
gram v, U. 8., 113 F.2d 966. 
C.C.A.N.Y. Only defendant in pos- 


Session of premises allegedly illegally 


lated.—U.. 


N onal privi- 
palrisk wrongful search and sei- 
zure of papers is one that can only be 
invoked by the person subjected to the 
search.—U. §. v. Seeman, 115 F.2d 3871. 

Md. In prosecution for violation of 
statute relating to gaming, defend- 
ants could not object to the admis- 
sion in evidence of articles found in 
basement of premises adjoining prem- 
ises described in search warrant, where 
there was no showing nor contention 
that. they were the lawful occupants of 
those premises, since immunity from 
illegal search and seizure is a _ privi- 
lege personal to those whose rights 
have been infringed, and they alone 
may invoke it. Code Pub.Gen.Laws 
1939, art. 27, §§ 288-307.—Frankel v. 
State, 16 A.2d 93. 
. OkLCr.App. The immunity against 
“unreasonable searches’? under Consti- 
tution is personal, and hence an ac- 
cused will not be heard to object that 
a search of the premises of some third 
person violates the constitutional in- 
hibition. - Okl.St.Ann.Const. art. 2, 
30.—Coburn v. State, 106 P.2d 533. 

In prosecution for possession of in- 
toxicating liquor, where greater part 
of liquor was found on premises of 
third person where defendant had al- 
legedly hidden it, defendant could 
not complain that search of premises 
without warrant violated  constitu- 
tional inhibition against ‘‘unreason- 
able searches.”  OklI.St.Ann.Const. art. 
2, § 30.—Coburn y. State, 106 P.2d 533. 

OkLCr.App. The right conferred by 
the constitutional provision guarantee- 
ing one immunity from unlawful 
search and seizure is personal, and an 
accused cannot object to the search of 
the property or premises of a third 
person. as being in violation of his con- 
stitutional rights, Okl.St.Ann.Const. 
atts ;2; 30.—Tacker v. State, 113 P. 
2d 394. ‘ 

Okl1.Cr.App. A person, not being the 
owner or proprietor of the premises 
searched by virtue of a search warrant, 
and not claiming any interest in the 
property found in such search, cannot, 
upon the trial, complain of the alleged 
illegal search, nor object to the in- 
troduction of evidence thus obtained.— 
Rogers v. State, 113 P.2d 606. 


Ok1.Cr.App. The constitution’ pro- 
vision guaranteeing one immunity 
from unlawful search and seizure is 
personal to the occupant of the prem- 
ises involved, and hence an accused 
cannot object that a search is unlaw- 
ful if he does not contend that he 
owns or has possession of the premises 
searched. OkI].St.Ann.Const. art. 2, § 
30,—Freeman v. State, 113 P.2d 843. 


Okl1.Cr.App. The constitutional pro- 
vision guaranteeing immunity from un- 
lawful search and seizure is personal 
to occupant of premises involved, and 
one accused of crime will not be heard 
to object that search is unlawful where 
he denies that he owns or has posses- 
sion of property or premises searched. 
Ok1.St.Ann.Const. art. 2, § 30.—Sparks 
y. State, 116 P.2d 219. 

In prosecution for unlawful posses- 
sion of liquor, accused could not com- 
plain of admission of evidence of find- 
ing of whisky in vacant house adja- 
cent to lot on which accused’s house 
was situated on ground that evidence 
was obtained by illegal search where, 
according to accused’s own testimony, 
vacant house did not belong to him, 
was not rented by him, and was not in 
his possession. Okl1.St.Ann.Const. art. 
2, § 30.—Sparks v. State, 116 P.2d 219. 


§ 

C.C.A.1H. Post office inspectors’ 
search without warrant of place of 
business of cosmetics merchandisers, 
subsequently indicted for using mails 
in furtherance of scheme to defraud 
their agents, in order to ascertain 
facts and obtain agents’ names and 
_ addresses, was legal, and records ‘se- 
cured thereby were admissible in evi- 
dence, where one of defendants not 
only waived right to object to use of 
such evidence, but invited inspector to 


x < 
at con- 
— § 338.—0U. 


4 1 7 ¥ 
aur ‘ Baage ta 
[RCHES AND SEIZUR. 
ony indar panties 
~§ 215, 18. 0U.S.C.A. 
8. v. Thomson, 113 F.2d 643. 
C.C.A.Kan, Right to object on the 
ground of illegal seizure is waived un- 
less there is a timely motion to sup- 
press the evidence. U.S.C.A.Const. 
Amend. 4.—Taylor v. Hudspeth, 113 F. 

2d 825. : 
App.D.C. Before a court will hold 
that a defendant has waived his protec- 
tion under Fourth Amendment, there 
must be convincing. evidence to that 
effect. U.S.C.A.Const. Amend, 4.—Nues- 
his v. District of Columbia, 115 F.2d 


examine it and get 
desired. Cr.Code 


he 
WAY 


A confession does not make good a 


search illegal at its inception, since an 
illegal search cannot be legalized by 
what it brings to light, and such rule 
should not be narrowed even though 
an admission or confession is obtained. 
U.S.C.A.Const. Amend. 4.—Nueslein y. 
District of Columbia, 115 F.2d 690. 
Where police officers while conducting 
a general investigation of an automo- 
bile accident entered a private home 
without warrant and without being con- 
fronted at the door by the possessor 
and while in the home the possessor 
made a voluntary declaration of fact 
that he was driver of taxicab involved 
in accident, whereupon officers took 
possessor into custody on charge of 
driving while under influence of liquor, 
possessor by making such declaration 
did not “waive” the infringement of 
his rights under the Fourth Amend- 
ment. U.S.C.A.Const. Amend. 4.—Nues- 
con v. District of Columbia, 115 F.2d 
Ky. Where officers looked around 
premises to determine how and with 
what weapons murder had been com- 
mitted and for clues, without suspect- 
ing defendant of the murder of his 
wife, and defendant subsequently vol- 
untarily delivered his bloody under- 
wear, etc., to the officers, iron bar, 
rag or handkerchief, on which blood 
was found, and other exhibits, found 
by officers at defendant’s home and 
taken away by the officers, were not 
found or taken through an ‘unrea- 
sonable search and seizure” prohibited 
by the state and federal constitutions, 
and were admissible in murder prose- 
cution. Const.Ky. § 1.0); S.CA 
Const. Amend. 4.—Davenport v. Com- 
Patiee yeod 148 S.W.2d 1054, 285 Ky. 
Where a search is made without 
objection on the part of the owner of 
property, the search is legal and not 
an “unreasonable search and seizure’’ 
as forbidden by the state and federal 
constitutions, and evidence obtained 
thereby is competent. Const.Ky. § 10; 
U.S.C.A.Const. Amend. 4.—Davenport 
v. Commonwealth, 148 S.W.2d 1054, 
285 Ky. 628. 
Ky. Where a search is made with- 
out objection by owner of property, 
search is legal and evidence obtained 


thereby is competent.—Hightower v. 
Commonly, 151 .S.W..2d' 39, 286 
Ve 7 


Md. The fact that the defendant tes- 
tified in his own behalf and attempted 
to justify his possession of articles 
seized in illegal search did not consti- 
tute a “waiver” of objection previously 
made to the introduction of such arti- 
cles in evidence, since articles involved 
consisted of drugs and surgical instru- 
ments which were not ‘contraband” 
within rule that a witness who admits 
unlawful possession of contraband 
waives error in admission of evidence 
illegally obtained. Code 1939, art. 35, 
$ 5; U.S.C.A.Const. Amend. 5; Const. 
Md. Declaration of Rights, art. 22.— 
Riley v. State, 18 A.2d 583. 

Ohio App. A_ landlord, 
tenant operating beer arlor under 
beer license to tenant, did not thereby 
impliedly “waive” constitutional rights 
against unreasonable searches and sei- 
zures of premises remaining under 
landlord’s control. Gen.Code, § 6064- 
8, subds. 7, 8; §§ 6064-61, 6064-63; 
Const.Ohio art. 1, § 14; U.S.C.A.Const. 
Amend. 4.—Antoszewski v. State, 31 N. 
H.2d 881. 

Okl. Generally, a defendant’s consent 


renting to 


fs ee, Vey ot 8 tt Mate 


to an officer’s search without 


oan 


warrai 


constitutes a “waiver” of constitutional 
immunity from such search, and . 
-fendant cannot thereafter « 
challenge admissibility of the ev 
obtained thereby. Ok1St,Ann.Co: 
ae 2, § 30.—Dade vy. State, 112 


; he 
Okl.Cr.App. The right to immun 
from a search and seizure without a 
search warrant may be waived.--Camp_ 
v. State, 104 P.2d 572. eu y 
_Where police officers observed s 
cious actions of accused and hi 
and stopped wife for purpose of 
ing inquiries and requested and 
given permission to examine a pac 
in wife’s automobile, such perm 
constituted a “waiver” of constitu 
al right to immunity from a seare 
seizure without a search warrant, and 
officers’ testimony as to the search an¢ 
as to chickens found in the packag 
was therefore admissible in subsequent 
prosecution for receiving stolen chick 
ens.—Camp y. Maen P.2d 672. — 
6 


of ; 


i 


@ 


rather than to avoid resistance to offi 
cial authority. Okl.St.Ann.Const. art. 
2, § 30.—Dade v. State, 112 P.2d 1102. 

An automobile owner, who w: 
carcerated in jail after a liquor 
on his place of business, 4d 
“waive” immunity from search of h 
automobile without warrant by ther 
after surrendering key of his autom 
bile to deputy sheriff o 1 demand there- 
for. 87 Okl.St.Ann. § 111; Okl.St:An 
Const. art. 2, § 30.—Dade v. State, 1 2 
P.2d 1102. hit 
§ 71 in 


N.¥.Sup. A seizure of property 
be effectuated through medium of a 
“search warrant,’? which is an order of 
the court to search for and seize stol no 
or embezzled property, or that used in | 
commission of a felony, or intended for 
commission of publie offense or in pos 
session of one to whom it may have — 
been delivered for purpose of conceal- 
ing or preventing its discovery.—In re © 
Atlas Lathing Corporation, 29 N.Y.S.2d 
458. 176 Mise. 959. pie BORE 

Utah. While statutes of similar gen- 
eral import may be upheld as a valid ~ 
exercise of the police power, incidents 
to enforcement of such acts such as the 
use of search warrants, must not vio- 
late fundamental constitutional guaran- — : 
ties, nor exceed legitimate exercise of — 
police power by having no real rela- 
tion to the ends sought to be attained. 
—Allen vy. Trueman, 110 P.2d 355. 


dei 


7) 


Utah. The purpose of interdiction 
against unreasonable. searches and ~~ 
seizures is primarily the protection of 
the individual against oppressive in- 
vasion of his personal rights, and © 
hence use of such warrants should be fy 
earefully limited and controlled to | 
attain object sought by constitutional ~ 
guaranties, “search warrants” being a 
species of process exceedingly arbi- 
trary in character. Const. art. 1, § 14. 
—Allen y. Trueman, 110 P.2d 355. ~ 

The legitimate use of the ‘search 
warrant” is restricted to publie prose- 
cution and in no event may such pro- c 
ceeding be invoked for protection of 
any mere private right, since it is a 
police weapon and its use constitutes 
a valid exercise of the “police power’. 
Const. art. 1, § 14.—Allen v. Trueman, 
110 Pi2d) 355. \ 


§ 

App.D.C. An automobile may be 

searched without a warrant if officers 
have ‘probable cause’ to believe that ‘ 

contraband is concealed in it, and 
“probable ecause’’ necessarily varies 
with circumstances since it is measured f 
by judgment of a man of reasonable a 
caution.—Coupe v. U. S., 113 B.2d 145, 3 
certiorari denied 60 8.Ct. 1105, 310 U. j 
S. 651, 84 L.Ed. —. " 
The discovery of an automobile and 4 

persons described in a “tip” from a 
a 


ee 

age § 7 

source known to be reliable at place 
indicated by informant is at least sig- 
nificant, if not sufficient justification 


for search of automobile without war- 
rant.—Coupe v. U. 113 F.2d .145, 


EX 


Sis 
certiorari denied 60 S.Ct. 1105, 310 
U.S. 651, 84 LE®& —. 
Ohio App. The protection afforded 


j _ by Fourth Amendment guaranteeing 
 right.of the people to be secure in their 
: houses, papers, and _ effects 
against unreasonable searches and 
seizures, extends not only to search of 
dwelling houses, but also to search of 
offices and other premises. U.S.C.A- 
Const. Amend. 4.—Antoszewski v. State, 
31 =N.B.2d 881. ity 

The constitutional provision guaran- 
teeing right of people to be secure in 
heir persons, houses, papers, and pos- 
sessions against unreasonable searches 
nd seizures, and forbidding issuance 
f search warrants except upon prob- 
able cause, supported by oath or af- 
 firmation, particularly describing place 
to be searched and persons and things 
o be seized, protects private posses- 


persons, 


ee 


3 


er is regarded as a ‘‘place’’. 
P4157 § Fie Asitonzewsich y. State, 31 
.H.2d 881. 


Under state and federal constitution- 
al provisions prohibiting unreasonable 
searches and seizures, garage, occupied 
by landlord and located in rear of 
peers ecoutaiming store occupied by 
tenant as beer parlor, could not be 
searched without a search warrant or 
consent of landlord, and search with- 
out warrant or consent was tanta- 
mount to ‘trespass’, and evidence ob- 
ained without warrant or consent was 
llegally obtained and could not be 
used in prosecution against landlord 
for illegal possession of intoxicating 
liquor, where there was no connection 
between garage and beer parlor, and 
no trafficking in liquor in garage, and 


“61, 6064-63; 


search warrant, or special permission, 
to justify or authorize admission to 


premises to which the public is_ in- 
- vited.—McCanless v. Evans, 146 S.W. 
2d 354. 

 Tex.Cr.App. Evidence that game 


warden had been called by ranchmen 
on previous occasions in vicinity where 
defendant was hunting, that on one 
-oceasion warden had attempted to stop 
defendant but was unable to do so, and 
that at time of offense warden saw a 
gun in defendant’s automobile, war- 
ranted conclusion that warden had 
“probable cause’ for searching automo- 
bile without a search warrant or war- 
rant of arrest. Pen.Code 1925, art. 
Bee u monies v. State, 145 S.W.2d 


§ 90 
C.C.A.Tex. The search of ‘one who, 
after sentence under plea of guilty, 
was in jail awaiting transportation to 
the penitentiary was not illegal.—Cline 

VarUseS., 116, F.2d 275; 

§ 107 
©.C.A.Ky. A search warrant issued 
. by _a state court of record, containing 
sufficient allegations of fact as to vio- 
lation of law, and issued upon an af- 
fidavit setting forth reasonable 
grounds for belief that at time of af- 
fidavit and of issuance of warrant an 
offense was being committed on prem- 
ises, was sufficient. 18 U.S.C.A. § 611; 
Ky.St. § 1088.—Harris v. U. S., 117 F. 

2d 988. 

D.C.N.Y. A search warrant must 
conform to the constitutional provision 
for its issuance, and rigid rules are 
applicable before issuance of a warrant 
for search of a dwelling.—U. 8S, v. Mil- 
ler, 36 F.Supp. 391. 

Md. The question of probable cause 
for issuance of search warrant must be 
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IZURES” 
determined by the judge or magistrate 
before whom the complaint is filed, and 
not the person who files or verifies the 
complaint and asks for the warrant. 
Code'1939, art. 27, § 306; art. 35, § 5.— 
Mazer v. State, 18 A.2d 217. 

A defect in search and seizure war- 
rant, reciting only that affiant had 
probable cause to believe that law was 
being violated, without reciting that 
judge issuing the warrant had probable 
cause to so believe, was not cured by 
recital that “The reasons and probable 


cause, as above set forth, are grounds . 


for requesting the issuance of this war- 
rant”, Code 1939, art. 27, § 306; art. 
35, § 5.—Mazer v. State, 18 A.2d 217. 
Md. Statutory requirement that the 
question of probable cause for the issu- 
ance of a valid search warrant should 
be determined by the judge or justice 
of the peace who issued the warrant, 
and not by the person who verified the 
complaint and applied for the warrant, 
is ‘mandatory’. Code 1939, art. 27, § 
306.—Riley v. State, 18 A.2d 583. 
Ok1.Cr.App. A search warrant must 
not be issued except on a showing of 
probable cause, supported by oath or 
affirmation, which must set forth the 
facts tending to establish probable 
cause, and a search warrant is void, if 
issued without an oath or affirmation, 
as required®by -the Constitution. 12 
OkLSt.Ann, § 422; Okl.St.Ann.Const. 
pane § 30.—Kuhn v. State, 104 P.2d 
1 d ' 
Ok1.Cr.App. A search warrant con- 
taining the name of the state as plain- 


tiff and the name of defendant and 
addressed “To any Peace Officer of 
Coal County’? was “‘process’’ and was 


void for failure to run in the name of 
the state. 12 OklSt:Ann. § 51; OKl. 
St.Ann.Const. art. 7, § 19.—Stewart v. 
State, 111 P.2d 200. 

OklLCr.App. A search warrant is 
“process” and must run in the name 
of the state, and one which did not 
run in the name of the state was 
void. 12 Okl.St.Ann. § 51; OklLSt.Ann. 
Const. art. 7, § 19.—Hodges v. State, 
111: Pi2d 202: 

Tenn, In statute authorizing magis- 
trate to issue search warrant to any 
peace officer, “peace officer” is an ex- 
ceedingly comprehensive term, embrac- 
ing public officials of practically every 
class and position, judges of all de- 
grees, policemen, mayors, aldermen, etc., 
whether county, municipal or state rep- 
resentatives. Code 1932, § 11901.— 
Vickers v. State, 142 S.W.2d 188, peti- 
tion dismissed 145 S.W.2d 768. 

Officers of the state highway patrol 
are ‘peace officers’ within statute au- 
thorizing magistrate to issue search 
warrant to any peace oflicer. Code 
1932, § 11901.—Vickers yv. State. 142 S. 
W.2d 188, petition dismissed 145 S.W. 
2d 768. 

Utah. The determination of exist- 
ence of probable cause with respect to 
issuance of a search warrant is a ‘‘ju- 
dicial function.’—Allen v. Trueman, 
ITO. Pd (355. 

See Imperial Tobacco Sales Co. vy. A. 
G. Alta., [1941] 2 Dom.L.R. 673. 


114 

Md. “Reasonable cause’ and “proba- 
ble cause’ are interchangeable and 
synonymous, and fact that affidavit 
for issuance of search warrant used 
the phrases “reasonable ground” and 
“reason to believe’ instead of the 
statutory phrase ‘probable cause’ was 
immaterial. Code 1939, art. 27, § 306. 
—Riley v. State, 18 A.2d 583. 


“Probable cause” is a ‘mixed ques- 
tion of law and fact”, and the test for 
the issuance of a search and seizure 
warrant is that, if the information as 
to the facts and circumstances acquired 
by the applicant are such as to justify 
a man of prudence and caution to be- 
lieve that an offense is being commit- 
ted, a sufficient basis for the oath 
and application is established. Code 
1939, art. 27, § 306.—Riley v. State, 18 
A.2d 583. 

Wis. ‘Probable cause’ for issuance 
of search warrant is such apparent 
state of facts as would lead discreet 
and prudent man to believe that prem- 
ises or place sought to be searched 


4 trl) 
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a LOE OR f 
contain character of prope 
which search under warrant — 
lawfully made.—Mannery v. S 
N.W. 683, 236 Wis. 575. aie = 

A police officer’s testimony that he 
saw known policy writers enter certain 
premises, and that one of them dropped 
sheets of paper on which policy num- 
bers were written, was sufficient to 
show ‘‘probable cause’ for issuance of 
warrant to search such premises for 
policy paraphernalia.—Mannery VS 
State,.295 N.W. en Wis. 1575.05 


1 i 

Ok1.Cr.App. Although recital “ :. 
being first duly sworn, on oath, states 
* * *” at beginning of affidavit for 
search warrant and recital “Signed in 
my presence and sworn to before me,” 
appearing above signature of justice 
of the peace thereon, are “prima facie 
evidence” that affidavit was duly sworn 
to by the affiant, the fact that affiant 
was not sworn may be shown by clear. 
proof thereof—Farrow v. State, 112 
P.2d 186 HE 

No set formula is required as to an 
oath verifying an affidavit for a search 
warrant if there is an unequivocal act 
whereby affiant consciously takes on 
himself the obligation of an oath.— 
Farrow v. State, 112 P.2d 186, 

Where a deputy sheriff read an affi- 
davit for search warrant, signed it, and 
handed it to the justice of the peace to 
procure a search warrant and justice 
of the peace placed his jurat upon the 
affidavit and issued a search warrant 
based thereon, search warrant was not 
subject to objection that affidavit there- 
for was not made under oath, notwith- 
standing deputy sheriff was not formal- 
ly sworn to the affidavit by raising his 
hand and invoking the deity.—Farrow 
v. State, 112 P.2d 186. 


122 13 
D.C.Pa. 


§ 

The validity of search for 
and seizure of alleged seditious or sub- 
versive matter depends on whether sup- 
porting warrant was itself’ supported 
by sworn facts competent to be sub- 
mitted to jury as reasonably affording 
probable cause for belief that such 
matter was to be found at place 
searched. 18 U.8.C.A.-§ 613; 18 PS. 
Pa. §§ 121, 122; U.S.C.A.Const. Amend. 
4.—Reeve v. Howe, 33 F.Supp. 619. 

An affidavit, on which search warrant 
issued, that affiant, “upon information 
received, believed that books, records, 
writings,” etc., of seditious or subver- 
sive nature were on premises searched, 
was inadequate, since belief that state- 
ments in affidavit are true is insuffi- 
cient. 18 U.S.C.A. § 613; 18 P.S.Pa. 
§§ 121, 122; U.S,C.A.Const. Amend. 4.— 
Reeve v. Howe, 33’ F.Supp. 619. 

§ 123 


D.C.Pa. A search warrant, issued on 
defective affidavit based on information 
and belief only, is unlawful. 18 U.S.C. 
A. § 613; U.S.C.A.Const. Amend. 4.— 
Reeve v. Howe, 33 F.Supp. 619. 

A search warrant, issued by city. 
magistrate on federal officer’s defective 
affidavit that he believed, on informa- 
tion received, that seditious or sub- 
versive writings were on _ premises 
searched, constituted no basis for fed- 
eral search and seizure, regardless of 
whether warrant was good under state 
law. 18 U.S.C.A. § 613; 18 P.S.Pa. §§ 
121, 122; U.S.C.A.Const. Amend, 4,— 
Reeye v. Howe, 33 F.Supp. 619. 


§ 126 

D.C.N.Y. An affidavit by deponent, 
who was experienced in matters con- 
cerning opium and had knowledge suf- 
ficient to form belief as to odor he 
smelled being that of opium, to effect 
that acting on information and _ belief 
deponent placed premises under sur- 
veillance and that in passing in front 
of premises deponent obtained a strong 
pungent odor of smoking opium, was 
sufficient. on’ which to authorize the 
United States Commissioner to issue 
search warrant and all evidence dis- 
covered pursuant to the warrant was 
admissible in prosecution for violation 
of narcotic laws. Harrison Anti-Nar-« 
cotic Act § 1,.26 U.S.C.A. Int.Rev,Code,. 
§§ 2550(a), 2553(a); Nareotie’ Drugs 
Import and Export Act § 2, 21 U.S. 
C.A. §§ 173, 174.—U. S, vy. Rellie, 89 F. 
Supp. 21. 


ra 


a. 
i. 


seribed.—Denmark y. State 
550. i 


‘tel building, 


y essential, | 

hould be set out, 
hould be so_de- 
108 P.2d 


Okl.Cr.App. The — description of 
premises to be searched is sufficient if 
it enables the officers executing the 
search warrant to locate the premises 
to be searched without the aid of any 
other information except that contain- 
ed in the search warrant.—Pickens y. 
State, 110 P.2a 319. 

Ok1.Cr.App. A John Doe search war- 
rant designating place to be searched 
by a single street address describes 
more than one place and is ihsufficient 
where two or more separate family es- 
tablishments are maintained at same 
address, but only one place is de- 
scribed and warrant is sufficient where, 
at a single street address, occupants 
reside as one family even though rooms 
are rented and tenants of such rooms 
are not, under circumstances, shown 
to be keeping separate establishments 
within home of occupants.—Gill v. 
State, 110 P.2d 926. 

Okl.Cr.App. Before a private resi- 


if unknown, he 


' dence may be searched, a search war- 


rant must be secured, and affidavit up- 
on which warrant is based should state 
‘that residence is used as a store, shop, 
hotel, boarding house, or place for 
storage or a place of public resort. 37 
OK1.St.Ann. § 88.—Thomas v. State, 113 
P.2d 609. 
§ 135 


Okl1.Cr.App. Evidence of probable 
cause on which search warrant is is- 
sued must be made permanent record 
in form of verified complaint or af- 


. fidavit, and complaint or affidavit and 


search warrant should be matters of 
public record in office of justice of 
peace who issued the warrant.—Kuhn 
y. State, 104 P.2d 1010. . 
§ 138 

OkL.Cr.App.’ A search warrant must 
eonform strictly to the constitutional 
and statutory provisions for its issu- 
ance, and no presumptions of regular- 
ity are to be invoked in aid of process 
under which an officer, obeying its 
commands, undertakes to justify. 22 
OklSt.Ann. § 1224; Ok1.St.Ann.Const. 
ane 2; § 30.—Kuhn y. State, 104 P.2d 


101 
8% 147 

D.C.N.Y. Search warrant must con- 
form to the Constitution as well as to 
the spirit of the statute by particular- 
ly describing the person or thing to 
be searched. U.S.C.A.Const. Amends. 
4, 5.—U. S. v. Rellie, 39 F.Supp. 21. 

OkL.Cr.App. A search warrant must 
so particularly describe place to be 
searched that officer to whom it is 
directed may determine it from war- 
rant, and no discretion as to place to 
be searched should be left to the offi- 
cer.—White v. State, 114. P.2d 958. 


Tex.Cr.App. Where officers, upon 
whose affidavit search warrant was 
sworn out, acknowledged that they 


erred in. describing defendant’s private 
residence, which was a tent, in that 
they described tent in which defendant 
had previously lived, and which had 
been located on same property, error 
made in- description of property in 
search warrant. rendered warrant in- 
valid.—Combs vy. State, 149 S.W.2d 971. 


§ 148 
Tex.Cr.App. A search warrant which 
contained an accurate description of 
the premises to be searched was not 
defective on account of failure to al- 
lege who was in possession of such 
premises, where it was alleged that 
such premises were occupied by a par- 
ty or parties whose names and descrip- 
tions were unknown to affiant, and 
such allegations were uncontradicted 
by the record.—Gallagher y. State, 151 
S.W.2d 819. 
§ 149 


OKLCr.App. A search warrant, 
which named defendant and authorized 
the search of an entire apartment ho- 
instead of particularly 
describing apartment occupied by de- 


t N 


: ty * 
s void as being 
arrant” covering t! Ti 

é bode of several people, where 
efendant occupied only an apartment 
in the described building and other 
families occupied apartments in same 
building.—Aldridge vy. State, 115 P.2d 


275. pee 
§ 152 

Okl.Cr.App. A search warrant incor- 
rectly naming place of business to be 
searched, and further describing it as 
“A one story frame building, located 
south and west of Ardmore, City_lim- 
its, just west of Highway No. 77 in 
said County and State,’ was void for 
Beer ntte y. State, 114 :/P. 


§ 162 
Md. In absence of statute making it 
illegal for an officer with a search 


warrant to break down doors until 
having announced that he possesses 
such a warrant, an officer in executing 
a warrant, valid on its face, to enter 
a house may break open doors if de- 
nied admittance, and he will be pro- 
tected against an action for damages 
by the owner or occupant of the prem- 
ises, but a demand is necessary before 
breaking doors where the premises are 
in charge of someone. Code Pub.Gen. 
Laws 1939, art. 27, § 306.—Frankel y. 
State, 16 A.2d 93. 

A search warrant was validly exe- 
cuted, even though officers knocked 
down doors, where they received no 
response to their knocking on door and 
window shutters at rear of premises 
and admittance was denied at front 
door. Code Pub.Gen.Laws 1939, art. 
27, § 306.—Frankel v. State, 16 A.2d 


Oe 


§ 164 

Md. Where flight of persons from 
basement of premises described in 
search warrant to that of adjoining 
premises through a partition was a 
continuous operation in effort to thwart 
officers in apprehending them and in 
seizing evidence to convict them of vio- 
lating the statute relating to gaming, 
search of adjoining premises was per- 
missible, and articles found there were 
admissible in evidence in prosecution 
for violation of statute, since those ex- 
ecuting a warrant have the right to 
prevent a removal of articles of an evi- 
dential nature during the progress of 
the search. Code Pub.Gen.Laws 1939, 
art. 27, §§ 288-307,—Frankel yv. State, 
16 A.2d 93, i 


§ 173 
Tex.Cr.App. Refusal to permit ac- 
cused to ask justice of peace who is- 
sued the search warrant whether he 
had read the affidavit upon which the 
warrant was based and to show that 
officers making affidavit for the warrant 
made a false statement was not error, 
since the affidavit and search warrant 
could not be attacked in such manner, 

—Harkey y. mir 150 S.W.2d 808. 
174 


Ok1.Cr.App. A search warrant which 
particularly describes the place to be 
searched will not be set aside, where 
the officers know the owner of the 
place to be searched and where the 


owner lives by reason of previous 
searches.—Pickens yv. State, 106 P.2d 
127, 


Tex.Cr.App. A motion to quash affi- 
davit and search warrant is improper 
procedure.—Harkey y. State, 150 S.W. 


2d 808. 
§ 177 
D.C.N.Y. Burden is not upon the 
government to sustain the search war- 
rant if on its face there is reasonable 
cause for its issuance, and in such case 
burden rests on defendant to show lack 
of probable cause.—U. 8S, v. Rellie, 39 
F.Supp. 21. 
204 


§ 

Ga.App. Where petition seeks re- 
eovery for alleged unlawful search of 
plaintiff's person in which there is a 
laying on of the hands and false im- 
prisonment, the plaintiff's right to re- 
cover for the unlawful search is not 
dependent upon subsequent false im- 
prisonment.—Sinclair Refining Co. vy. 
Meek, 10 S.H.2d ata Ga.App. 850. 

Ohio App. The 


legal custody of 


ket property seized’ by an , 
valid search warrant is determ 


Cr 


] office 
the statute requiring such proper 
-be kept by the judge, clerk, or 
trate to be used as evidence, 
where property is seized by th 
iff without a search warrant 
as evidence, the rule is the sam c 
the sheriff is an ‘‘executive officer o 


1 


iE 


ye 


Jacobs, 32 N.E.2d 574, 66 Ohi 
151, affirmed 30 N.H.2d 432, 13 
St. 363. ee Fe, 
Regardless of the manner in whi 
an officer, such as the sheriff, com 
into the custody of property hay 
an evidential bearing on a_ proceedi 
in court, a person unlawfully de] 
thereof may petition the court fc 
restitution, since the court ha 
herent and disciplinary power ove 
officers and can thus enforce its « 
against them. Gen.Code, 
134380-6.—State v. 
574, 66 Ohio App. 151, 
N.E.2d. 432, 137 j : 
After property seized by the gs 
or other officer has served its — 
as evidence, or could have been 
used, the owner is entitled to its 
turn, unless the mere possess i 
such property constitutes an 
—State v. Jacobs, 32 N.E.2d 57 
Ohio App. 151, affirmed 30 > 
432, 137 Ohio St. 363. : 
Tenn. Property, the possess 
which is illegal, cannot be re 


would make the accused 
when he became repossessed 
property.—McCanless y. Evans, 
W.2d 354. ied 


SEDUCTION — 


85 ihe : 
See Brownlee vy. MacMillan [1 40]. 
Dom.L.R. 353. seh 


§1 ma 
N.C. The essential elements 
duction”’ i 
of prosecutrix, 
riage, and intercourse induced b 
promise. C.S. § 4339.—State v. 
ett, 11 S.E.2d 146. 218 N.C. 369 
§ 218 
N.C. In seduction cases, paternit: 
the child is an issue and resembl : 
of child to defendant is some evidence 
of the paternity, C.S. § “ 


prosecutrix and was the father of h 
child, that prosecutrix was an i 
cent and virtuous girl, and that a 
cused again promised to marry her aft- 
er she became pregnant, but did not — 
appear on date set for marriage, and — 
was not seen by prosecutrix until pre- 
liminary hearing, supported conviction — 
of seduction.—State v. Jessup, 14 S. 
2d 668, 219 N.C. 620. 


§ 226 Be 

N.C. The unqualified testimony o 
at least two witnesses that prosecutrix — 
in seduction prosecution was of good — 
character at time of alleged seduction | 
was sufficient supporting evidence 
issue of innocence and virtue of pros- — 
ecutrix. C.S. § 4339.—State v. Brackett, — 
11 S.E.2d 146, 218 N.C. 369. ‘ 


§ 238 

N.C. The testimony of prosecutrix 
in seduction prosecution as to promise 
of marriage was supported by testi- 
mony of prosecutrix’ mother that ac- 
cused asked her approval of marriage 
of himself and her daughter and that 
subsequent to birth of child he aec-. 
knowledged his paternity and reiter- ' 
ated intention to marry prosecutrix. 
C.S. § 4339.—State yv. Brackett, 11 S. 
S.2d 146, 218 N.C. 369. 

The testimony of prosecutrix in se- 
duction prosecution as to intercourse 
induced by promise of marriage was 
supported by testimony of prosecutrix’ 
mother as to statements made by ac- 
cused, and the actions of accused, such 
as assiduous attention paid prosecu- 
trix, accompanied by giving to her of a 
ring, a watch and a dress. C.S. § 4339. 


: --§ 267 
—State v. Brackett, 11 §.H.2d 146, 218 
N.C. 369. } ‘ 


§ 267 

N.C. A charge in seduction prosecu- 
tion that statute requires that the un- 
supported testimony of prosecutrix 
shall not be sufficient to convict and 
that statute means that prosecutrix 
must be supported by evidence of in- 
dependent facts and circumstances add- 
ed to her testimony as to each of 
elements of crime was proper. C.S. § 
4339—State vy. Brackett, 11 S.H.2d 146, 
218 N.C. 369. 


- SEQUESTRATION 


§ 8 

~~ +p.C.Va. The primary object of se- 
- questration is usually to maintain the 
' status quo of specific property until 
rights of contestants thereto can he 
_ determined.—Applegate v. Applegate, 
39 F.Supp. 887. 

mie f p § 13 


Del. The primary purpose of stat- 
ute providing for compelling appear- 
ance of nonresident defendants by seiz- 

- ing property is to compel appearance 
of a nonresident defendant in an_ac- 
tion in Court of Chancery. Rev.Code 
1935, § 4874.—Loft, Inc., v. Guth, 19 
A.2d 721, affirming oe A.2d 706. 

2 


 D.C.Va. A _ plaintiff asserting the 
right of sequestration must show some 
right of ownership in, privilege to, or 
lien upon specific property sought to 
be reached.—Applegate v. Applegate, 
39 F.Supp. “887. 


a, 36 

La.App. The act, authorizing issu- 
ance of writs of provisional seizure and 
sequestration by courts of other par- 
ishes than that of debtor’s domicile to 
enforce liens and privileges against 
property situated in such courts’ juris- 
dictions being exception to and in de- 
rogation of general rule that defendant 
must be sued in court of his own domi- 
i cile, must be strictly construed. Code 
Hy Prac. art. 163, as amended by Act No. 
64 of 1876.—Robin v. J. Thomas Dris- 
coll, Inc., 197 So. 307. 


§ 70 
oe Del. Under statute providing for 
compelling nonresident defendant’s ap- 
a pearance by seizing his property, a 
_-—-~person directed by court to make such 
seizure is usually calicd 2 “sequestra- 
_ tor,’’ who is merely the court’s auxil- 
lary, its executive agent to hold pos- 
y, _ session of property seized under direc- 

tion of court for purpose of accom- 
bn plishing the statutory purposes, and 
the property when so seized is in “‘cus- 


 todia legis.’—Loft, Ine., v. Guth, 19 
en aed 721, affirming’ 18 A.2da''706. 

i § 78 

Bh D.C.La. Where state court of Louisi- 


), ana had jurisdiction of suit to annul 

assignment of working interest in min- 

" eral lease, the court had power to ap- 

A point an administrator under judicial 
sequestration to take possession of the 
lease and producing wells, either of 
his own motion or at insistence of any 
of the parties, to preserve and protect 
the property pending the outcome of 
the litigation, and appointment as ad- 
ministrator of the one who had there- 
tofore been in charge was not a nullity 
which could be assailed collaterally in 
federal court action to procure appoint- 
ment of a receiver, but was at most an 
error which could be corrected through 
appeal to the appellate courts of the 
state. Code Prac.La. arts, 274, 283.— 
Buxton v. Acadian Production Corpo- 
ration, 35 F.Supp. 

Del. Under statute providing for 
compelling nonresident defendant’s ap- 
pearance by seizing his property, a 

! person directed by court to make such 
seizure is usually called a “sequestra- 

x tor,’ who is merely the court’s auxili- 

ie! ary, its executive agent to hold pos- 
session of property seized under direc- 
tion of court for purpose of accom- 
plishing the statutory purposes, and 
the property when so seized is in “cus- 
todia legis.”—Loft, Inc., v. Guth, 19 
A.2d 721, affirming fe A.2d 706. 


1 
Tex. Sureties on reply bond execut- 
ed by parties replevying land involved 


>) MESS ee Ges som 
SEDUCTION — 
in suit to recover the land are ‘‘par- 
ties” to the suit in a limited sense so 
as to authorize judgment against them 
on their bond in event of judgment 
against the principal, but generally in 
absence of default on part: of princi- 
pal or an allegation of fraud, collusion 
or the like, such sureties must leave 
the conduct of the case to their prin- 
cipal.—Lawyers Lloyds of Texas Vv. 
Webb, 152 S.W.2d 1096, reversing 150 
S.W.2d 181. : 
Tex.Civ.App. The ordinary rule is 
that sureties upon a bond given to 
replevy property in .a_ sequestration 
proceeding must leave the conduct of 
the litigation to, and abide by, the 
judgment rendered against the princi- 
pal for the reason that that is precise- 
ly what they undertake to do.—Law- 
yers Lloyds of Texas v. Webb, 150 S. 
W.2d 181, never eat S.W.2d 1096. 


N.Y.App.Div. ‘he court had power 
to permit substitution of surety com- 
pany bond for property subject to: se- 


questration.—_Kupfer v. Kupfer, 23 N. 


Y.S.2d 576. 


§ 160 
Tex.Civy.App. An affidavit for writ 
of sequestration which was in the al- 
ternative subjected writ to being 
quashed.—Gordon v. Mortgage Realty 
Co., 153 S.W.2d gi 


86 
La.App. In proceeding for writ of 
provisional: seizure or sequestration to 
enforce lien and privilege against debt- 
or’s property, judgment may be in per- 


sonam, but must be limited as to en-— 


forcement to property seized and its 
value, and no act of defendant, tacitly 
or expressly, can extend or enlarge such 
limitation, so that defendant in such 
proceeding did not waive right to’ de- 
cline jurisdiction ratione personae as to 
amount exceeding value of property in- 
volved by failing to file plea to jurisdic- 
tion in limine litis or otherwise! Code 
Proc. art. 93; art. 163, as amended by 
Act No. 64 of 1876.—Robin v. J.-Thom- 
as Driscoll, Inc., 197 So. 307. 
§ 189 


Tex.Civ.App. In corporation’s action 
for balance due on purchase price of 
truck, levied on under writ of seques- 
tration sued out by plaintiff, which 
replevied it, court erred in overruling 
plaintiff's exception to  defendant’s 
pleading merely alleging truck’s value 
when levied on, and objections to tes- 
timony as to value thereof without 
reference to any particular time or 
place, and in submitting to jury special 
issue as to its value. Rev.St.1925, art. 
6857.—Universal Credit Co. v. Cole, 146 
S.W.2d 222. 

The statute requiring that “value” of 
property replevied ‘in sequestration 
proceeding be proven either as of time 
of execution of replevy bond or time of 
trial, as defendant may elect, refers to 
market value, which value at either of 
such times constitutes measure of dam- 
ages for conversion by sequestration 
and sale of such property. Rev.St.1925, 
art. 6857.—Universal Credit Co. v. Cole, 
146 S.W.2d 222. 

§ 190 

N.J. An action in tort may not be 
brought against a receiver or a seques- 
trator without first obtaining the con- 
sent of the court appointing such judi- 
cial officer.—State of Ohio ex rel. Lien 
Wray esky 19 A.2d 625, 129 N.J.Eq. 

N.J. Before an action could be 
brought against a sequestrator ap- 
pointed by court for injuries sustained 
on account of alleged improper execu- 
tion of process, the consent of court 
by which the sequestrator was ap- 
pointed was required to be obtained on 
a verified petition, alleging therein the 
manner in which it was claimed se- 
questrator had committed a wrong. 
N.J.S.A, 2:29-89.—State of Ohio ex rel. 
Lien vy. Tartalsky, 19 A.2d 625, 129 N. 
J.Eq. 372. 

§ 192 


Tex.Civ.App. In action for damages 
for alleged wrongful sequestration, de- 
fendant was not liable for alleged col- 
lateral wrongdoing to plaintiff, and the 
only legitimate bearing it had was on 
his motives in suing out the writ of 
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-sequestration.—S¢é 
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Tex.Civ.App. In action for damages 
for wrongful sequestration, defendant’s 
contention that plaintiff should have 
paid to defendant the purchase price 
of realty in question under contract to 
purchase from defendant’s grantors, 
though defendant contended that plain- 
tiff did not own the realty because she 
‘had forfeited her interest therein, was 
not ‘a. good defense.—Scott v. Molter, 
149 S.W.2d> 642. iy 


Tex.Civ.App. In action for actual 
and exemplary damages for alleged 
wrongful sequestration, evidence as to 
plaintiff’s nonperformance of her con- 
tract to purchase the realty in question 
from defendant’s grantors was admis- 
sible to show that the sequestration 
was not a wanton act of the defendant 
notwithstanding that the ground of 
nonperformance for the sequestration 
was held to be inadequate—Scott v. 
Molter, 149 S.W.2d 642. 

In action for damages for wrongful 
sequestration, evidence that defendant 
about five years before he filed affidavit 
for sequestration took away from the 
realty plaintiff’s gas and water meters, 
though as to a rather remote matter, 
was admissible as showing that de- 
fendant by persistent course of con- 
duct, was seeking to drive plaintiff 
away from the realty and acquire it 
for himself.—Scott vy. Molter, 149 S.W. 
2d 642. ] 

In action for, damages for alleged 
wrongful sequestration, testimony that 
there was a lack of harmony between 
plaintiff and defendant was only. rele- 
vant as to defendant’s purpose in \su- 
ing out the sequestration.—Scott v. 


Molter, 149: S.W.2d 
In action for damages for alleged . 
wrongful sequestration, provocative 


conduct of plaintiff toward defendant 
before the suing out of the writ of se- 
questration was admissible to show de- 
fendant’s motives in suing out the writ. 
—-Scott v. Molter, 149 S.W.2d 642. 

In action for actual and exemplary 
damages for alleged wrongful seques- 
tration, conduct of plaintiff and defend- 
ant toward each other prior to the su- 
ing out of the sequestration, before be- 
ing admissible, should have some rela- 
tionship: to the realty sequestered.— 
Scott v. Molter, Bars aa 642. 


Tex.Civ.App. Where a court of com- 
petent jurisdiction had previously es- 
tablished that defendant had no title to 
or right. to possession of realty, plain- 
tiff in action for damages for alleged 
wrongful sequestration was entitled to 
recover actual damages from defendant. 
—Scott v. Molter, 149 S.W.2d 642. 


§ 225 
Tex.Civ.App. The fact that a writ of 
sequestration was wrongfully sued out 
does: not necessarily. establish that the 
writ of sequestration was maliciously 
sued out so that plaintiff is entitled to 
exemplary damages.—Scott vy. Molter, 
149 S.W.2d 642. 
To warrant a recovery of exemplary 
damages for wrongful sequestration, 
the act must be malicious.—Scott vy. 
Molter, 149 S.W.2d 642. 
§ 235 
Tex.Civ.App. In action for damages 
for alleged wrongful sequestration, re- 
covery could not be had by plaintiff for 
mental distress of plaintiff’s daughter 
who was removed from the premises at 
the same time as was the plaintiff.— 
Scott v, Molter, LN ae 642 
ts 


Tex.Civ.App. In action for actual 
and exemplary damages for alleged 
wrongful sequestration, defendant had 
the right to plead facts, as distin- 
guished from evidence, going to the 
mitigation of damages as showing a 
lack of malice.—Scott v. Molter, 149 S8. 
W.2d '642. 

In action for damages for alleged 
wrongful sequestration, defendant was 
entitled to an allowance for payment 
of taxes, where there was a substantial 
portion of, the purchase price owed by 
plaintiff on the realty, since the de- 
fendant in payment of the taxes was 


“tes acti 
damages for alleged wrongful seques- 
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nd exemplary 


tration, evidence that defendant 
taxes on the realty after suing out of 
the writ of sequestration was admis- 
sible to negative malice, or at least to 
tend to mitigate exemplary. damages. 
—Scott y. Molter, 149 S.W.2d 642. 

In action for actual and exemplary 
damages for wrongful sequestration, 
testimony that defendant made im- 
provements of the alleged value of $1,- 
100 on the realty was admissible on 
the issue of malice, or, in any event, in 
mitigation of exemplary damages, were 
malice shown, since it might be rea- 
Sonably inferred that defendant be- 
Hered that he was entitled to the real- 
y, or else he would not have expended 
the money on improvements.—Scott v. 
Moltere 149 S.W.2d 642. : 


SET-OFF AND COUNTERCLAIM 


§1 
Fla. Pleas of ‘set-off and recoup- 
ment are distinct in themselves, and 
the burden of proof is upon the de- 
fendant who presents them. Acts 1931, 
e. 14823.—Jacksonville Paper Co. v. 
Si & Winchester Mfg. Co., 2 So.2d 


: 82 

Fla. “Set-off” is in legal effect the 
equivalent of a separate suit by de- 
fendant against plaintiff, in answer to 
which plaintiff can by reply or re- 
joinder give facts which will avoid 
such plea upon equitable’ grounds. 
Comp.Gen.Laws 1927, § 4302.—Proodi- 
an y. Plymouth Citrus Growers Ass’n, 
197 So. 540, 143 Fla. 788. 

Fla. Pleas of set-off and recoupment 
are distinct in themselves, and the bur- 
den of proof is upon the defendant 
who presents them. Acts 1931, c¢. 
14823.—Jacksonville Paper Co. v. Smith 
& Winchester Mfg. Co., 2 So.2d 890. 

Mass. A “set-off” is an incident of 
judicial proceedings in which both 
parties become actors and is accom- 
plished only by judicial action as dis- 
tinguished from the extinguishment of 
eross-demands up to the amount of the 
smaller by mutual agreement presently 
to be executed, for equitable relief or 
in a mutual and open account current 
requiring such a mutual agreement. 
GG (LELG)i mes GLO25 4 88 nds) G00), el 
Lane vy. Volunteer Co-op. Bank, 30 N.H. 
2d 821, 307 Mass. 508. 

N.J. “Set-off’, both at law and in 
equity, is that right which exists be- 
tween two parties, each of whom un- 
der an independent contract owes an 
ascertained amount to the other, to set 
off his respective debt by way of mu- 
tual deduction, so that in any action 
brought for the larger debt the residue 
only, after such deduction, shall be re- 
covered.—John Wills, Inc., v. Citizens 
Nat. Bank of Netcong, 16 A.2d 804, 125 
N.J.L. 546. 

Tex.Civ.-App. Where defensive mat- 
ter constitutes independent cause of 
action and does not go to foundation 
of plaintiff’s claim, it cannot operate 
as reduction of demand, except by 
way of set-off and counterclaim, which 
plaintiff may avoid under proper plea 
of limitation, but where it is purely 
defensive and operates merely as nega- 
tion of plaintiff’s demand, statute of 
limitations does not apply,—De Witt 
v. Kent County, 148 S.W.2d 213, error 
dismissed, judgment correct. 


Tex:Civ.App. A “set-off” or “coun- 
terclaim’’ occupies the same position 
as an independent suit by the defend- 
ant in the original suit against the 
plaintiff—Weisz -v. Horton, 148 S.W. 
9d 219, error dismissed, judgment cor- 
rect. ‘ 

Tex.Civ.App. Defensive matter inter- 
posed by defendant cannot operate as a 
reduction of the demand except by way 
of set-off or counterclaim, where such 
matter constitutes an independent 
eause of action. and does not go to the 
foundation of plaintiff’s claim.—Teni- 
Wilson, 151 S.W.2d 327, error 
dismissed. | ; 

Wis. The moratorium acts relate to 


proceedings or actions on an 
of indebtedness and a “set-off” is not 


a “proceeding” or an “action”, within 


such rule. St.1935, § 
Milwaukee Commercial 
538, 236 Wis. 105. 


§ 

N.Y.App.Div. The right to assert 
set-off at law was not recognized at 
common law, but it is of statutory ere- 
ation, though the jurisdiction of eq- 
uity to adjust in one suit all conflict- 
ing demands between the parties read- 
ily capable of such adjustment, is not 
based on any statutes of set-off.—Sieg- 
el v. State, 28 N.Y.S.2d 958, 262 App. 
Div. 388, affirming 24 N.Y.S.2d 120, 
175): Mise. 515. 


§ 7 i 

N.Y. The distinction between an 
equitable counterclaim and an equita- 
ble defense lies in whether the facts 
stated in the so-called counterclaim 
show a need for affirmative relief for 
complete protection of the defendants 
or if proven would merely defeat. the 
plaintiff’s cause of action—U. S. Fi- 
delity & Guaranty Co. v. Goetz, 32 N. 
H.2d 798, 285 N.Y. 74, reversing 19 N. 
Y.8.2d 656, 259 App.Div. 808, appeal 
comes 20 N-Y.S.2d 402, 259 App.Div. 


269.58.—In re 
Bank, 294 N.W. 


§ 9 

Neb. Insolvency of a party, against 
whom set-off is sought, may be suf- 
ficient ground for a court of equity 
to allow a set-off which is not provid- 
ed for by statute.—Sherwood vy. Salis- 
bury, 299 N.W. 185. 

N.Y.App.Div. Equity will allow a 
set-off in insolvency provided the claim 
of the party asserting the set-off has 
matured, but it is of no consequence 
that the claim against the party as- 
serting the set-off has not matured. 
—Siegel v. State, 28 N.Y.S.2d 958, 262 
App.Div. 388, affirming 24 N.Y.S.2d 


120, 175 Mise. 515. 


§ 10 
Ky. In seller’s action to recover 
price of machinery sold between cer- 
tain dates, buyer could maintain a 
set-off for defective machinery pur- 
chased prior to such date where seller 
was.a nonresident. Civ.Code Prac. § 
96, Subd. 2.—Cincinnati Butchers Sup- 
ply Co. v. Kentucky Packers, 147 S.W. 

2d 48, 285 Ky. 104. 


§ 11 

Ariz. The term “counterclaim” is a 
general and comprehensive term and 
means a cause of action in favor of 
defendant on which he might have sued 
the plaintiff and recovered judgment 
in a separate action.—Valley Gin Co. 
vy. McCarthy, 106 P.2d 504. 

A “eounterclaim”’ is not, strictly 
speaking, a defense to an action, but 
is an independent claim which in order 
to avoid a multiplicity of suits is per- 
mitted to be litigated in the original 


action.—Valley Gin Co. yv. McCarthy, 
106 P.2d 504. 
Ariz. A counterclaim is a purely 


statutory remedy and was not known 
to the common law.—Valley Gin Co. 
vy. McCarthy, 106 P.2d 504. 

Minn. A counterclaim must be a 
complete and independent cause of ac- 
tion, either legal or equitable, and in 
pleading a counterclaim all material 
facts constituting a cause of action 
must be alleged, with a demand for 
relief as in a complaint, and general 
rules governing statement of a cause 
of action in a complaint apply to the 
statement of a counterclaim.—HVitzke y. 
Fitzke, 298 N.W. 712. 

Neb. A ‘counterclaim’ is an offen- 
sive as well as a defensive plea, which 
is not necessarily confined to the jus- 
tice of plaintiff's claim, and it repre- 
sents the right of the defendant to 
have the claims of the parties counter- 
balanced in whole or in part, with 
judgment to be entered for the excess, 
if any.—Olsen y. McMaken & Pentzien, 
297 N.W. 880. 

8.C. In county treasurer’s action 
against county for tax execution fees 
collected and paid into county treas- 
ury, county’s claim for amount allowed 
by county for clerical help in treasur- 
er’s office was not a proper: “counter- 
claim” but was a “plea of partial pay- 
ment’, Code 1932, §§ 2854, 4728.—Gil- 
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900107 SC ore ; 1 BD 
Tex.Civ.App. Defensive matter 
posed by defendant cannot operate 
reduction of the demand except by 
of set-off or counterclaim, where s 
matter constitutes an independent ca’ 
of action and does not go to the fou 
dation of plaintiff's claim.—Tenison 
Wilson, 151 S.W.2d 327, erro i 

missed. ’ 
13 


8 § 
Fla. The purpose of statute provid- 
ing that plea in recoupment should — 
have the same force and effect and er ; 
ate the same right of recovery to the 
defendant as a plea of set-off is t 
remove the restriction by which the 
pleader was formerly prevented fro 
recovering amount established by h 
over that found to be due to the plain 
tiff, in the case of a plea of recoup- 
ment, and other feature differentiatin 
the pleas of set-off and recoupment v 
not intended to be extinguished. — ’ 
1931, c. 14823.—Jacksonville Paper Co. — 
pie eee & Winchester Mfg. Co., 2 


§ 38 

N.Y.Sur. Debts to be applied agains 
each other must be mutual, and to 
mutual they must be due to and fr 
the same persons in the same capa 
—In re Schwarzmann’s Estate, 21 
Y.S.2d 912, 174 Mise. 834. hee 

Vt. The statute making the act 
account at law in form an action 
contract does not make such ac 
pleadable as a complaint in set-off. 
L. 1572 et seq., 1605 et seq.; 189 
seq.—Vaillancourt v. Gover, 20 | 
122; '112 Vien 24, f 

The Practice Act, before the ena 
ment of which there was no provis: 


Court Rule a 
11, § 5.—Vaillancourt v. Gover, 20 A.2d 
122, 112 Vt. 24, i ¥ 


tf 
ey 


§ 43 

i.App. Trial Court did not ere 
dismissing a’ counterclaim whieh w 
not between parties to the suit, or 
regarded as between parties, set u 
merely a possible future contingent 
ability. Smith-Hurd Stats. ec. 110, 
162.—Countiss _v. Whiting, 29 N.H.2d — 
277, 306 Il.App. 548. ih ay 


i st 


§ 44 , aa 

Conn. Under statute providing that 
in any action brought for recovery of 

a debt, mutual debts may be set off, — 
and that if it appears at the trial that ts 
the plaintiff is indebted to the defend- 
ant the court may give judgment that ; 
defendant recover the balance due him, ] 
4 


where no equitable considerations are 
involved, a defendant may set off only | 
debts presently due him. Gen.St.1930, — 
§ 5551.—Bridgeport-City Trust Co. v. ~ 
Niles-Bement-Pond Co., 20 A.2d 91, 128 — 
Conn, 4. Ri 
§ 49 FM iE 

D.C.N.Y. The doctrine of “recoup- 
ment” is not limited to a claim aris- 
ing directly from the particular con- 
tract sued upon, but it is sufficient if a 
it arises out of same subject-matter — 
and the claims are susceptible of ad- 
justment in one action—Mills vy. U. 
S., 35 F.Supp. 738. 


N.C. Independent and unrelated 
causes of action cannot be litigated by. 
cross action.—Bost v. Metcalfe, 14 S. . 
WH.2d 648, 219 N.C. 607. 


51 

Colo. In action on account for goods 
sold and delivered, counterclaim alleg- 
ing breach of contract giving defend- 
ant exclusive agency as distributor of 
plaintiff’s products in certain city was 
properly dismissed without prejudice 
since it constituted an independent 
cause of action which could be ad- 
judicated in another proceeding.— 
Rocky Mountain Beverage v. Walter 
Brewing Co., 108 P.2d 8865. 

Mo.App. Any liquidated debt may 
be brought into a case as a set-off, 
but to bring in a counterclaim for 
an unliquidated debt sounding in con- 
tract or tort, the counterclaim must 
relate to the same © transaction.— 


ey 


gat 


ne 

_-Brandtjen & Kluge v. Hunter, 145 S. 
W.2d 1009. 

Okl. In action against city to en- 


- join hunting on lake used by city as 
source of water supply and lands of 
plaintiffs adjoining lake, city was en- 
titled, under statutes dealing with con- 
. tents of an answer and with counter- 
_elaims, to establish the rights of the 
parties to certain lands covered by 
_ waters of lake under deed and contract 


inherited, and 


whom the plaintiffs ; 
j in answer, 


which was referred 


of Ardmore, 112 P.2d 372. 
In suit for injunction, a defendant 
may properly assert in his answer, as 
efensive matter or by counterclaim 
any rights arising out of a contract or 
transaction set forth in the petition as 
the foundation of plaintiffs’ claim, 
where the defensive matter is neces- 
sarily involved in the settlement of the 
_ questions raised by the petition, or is 
necessary to the complete determina- 
tion and controversy. 12 Okl.St.Ann. § 
Co y. City of Ardmore, 112 


' Va. In action on partly ‘performed 
contract, defendant can set up plain- 
— tiff's breach of contract as basis for 
counterclaim for damages.—American 


Heine ertz, 11 $.B.2d 625. 


§ 55 ; 
manufacturer’s action in 
aim and delivery for tobacco oil cur- 
ers, defendant who alleged that he pur- 
hased the curers for resale purposes 
nd rented a warehouse and incurred 
expenses in demonstrating and adver- 
peing, the curers could counterclaim 


a 
not counterclaim for future profits or 
injury to reputation. Code 1932, § 468 
(1)—Florence-Mavo Nuway Co. Y. 
Eaddy, 9 S.H.2d 727, 194 S.C. 277. 


pare ek? § 57 

 WLApp. Conditional vendor of fur- 
nace which wife of vendee sought to re- 
strain vendor from removing from 
' house of wife in which it was installed 
was entitled to recover on counterclaim 

' for conversion of the furnace.—Swan- 
gon v. Rock Island Stove Co., 31 N.E. 
2d 85, 308 Ill.Apn. 315. 


2 7 
v 
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 —- Tex,Civ.App. Where plaintiff sought 
actual. and exemplary damages on 
- ground that defendant fraudulently and 
maliciously and in wanton disregard 
of plaintiff's rights obtained possession 
of plaintiff’s property in an effort to 
collect an alleged debt, defendant could 
not offset such damages by counrter- 
claim for his debt.—Wilson v. English, 
144 S.W.2d 946. 


§ 80 
, Pa.Com.P!i. Act of April 4,.1929, P. 
 . 140 amending the Practice Act 12 
PS. § 412. In a claim for damages 
based upon an automobile collision the 
defendant cannot set up as a counter- 
claim in his affidavit of defense a claim 
for damages arising from the fact that 
' plaintiff had attached defendant’s auto- 
mobile by a writ of foreign attachment 
in a Justice of the Peace Court. The 
Act of April 4, 1929, P.L. 140, amend- 
ing the Practice Act allows a defendant 
in a trespass case to aver negligence 
on the part of plaintiff as well as deny- 


ing his own and to claim damages 
therefore. This is in the nature of a 
eross-suit, but it does not allow de- 


fendant to set up a claim for damages 
based on a trespass vi et armis.—Rose 
y. De Chesere, 2 hs L.R. 154, 

8: 


Mo.App. An unliquidated claim must 
be brought into a case as a counter- 
claim and a debt as a set-off.—Brandt- 
jen & Kluge vy. Hunter, 145 S.W.2d 


§ 83 

liquidated debt may 
be brought into a case as a set-off, 
but to bring in a counterclaim for 
an unliquidated debt sounding in con- 
tract for tort, the counterclaim must 
relate to the same transaction,—Brandt- 


Mo.App. Any 


which was executed by those from. 
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jen & Kluge y. Hunter, 145 S.w.2d 
1009. i : ; 3 
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Pa.Com.Pl. No claim of an un- 
liquidated nature can be used as a 
set-off—Pennsylvania Turnpike Com- 
mission to Use of Albright v._U. S. 
Fidelity & Guaranty Co., 51 Dauph. 
256. 
Pa.Com.Pl. Unliquidated damages 
arising from a tort growing out of a 
separate transaction cannot be set-off 
in a claim of assumpsit.—Pennsylvania 
Turnpike Commission to Use of Al- 
bright v. U. S. Fidelity & Guaranty 
Co., 51 Dauph. 256. rahe 

Vt. An offset need not be liquidated 
to be pleaded in set-off under statutes, 
as is the rule at common law, but the 
plea is a mere declaration and may 
cover any matters of contract not ex- 
pressly excepted in the statutes. P.L. 
1605, 1612, 1613.—Vaillancourt v. Gov- 
er, 20 A.2d 122, 112 Vt. 24. 

Va. A claim for unliquidated dam- 
ages cannot be used as a set-off in an 
action for a liquidated demand, but if 
the damages do not lie in mere opinion, 
but can be readily ascertained by cal- 
culation or by computation, they may 
be set off against a liquidated claim.— 
John H. Maclin Peanut Co. y. Pretlow 
& Co., 11 8.H.2d 607. 


§ 91 

Wis. A right of equitable set-off at- 
taches where mutual demands exist, 
where insolvency has intervened even 
though one of the demands has not 
yet matured, and where no equities of 
other claimants are shown to exist. — 
In re Milwaukee Commercial Bank, 294 
N.W. 538, 236 Wis. 105, 


§ 95 

I.App. Under civil practice act re- 
lating to counterclaims a counterclaim 
must be a personal liability between 
parties to the suit. Smith-Hurd Stats. 
e. 110, §§ 157. 162, 201.—Countiss v. 
Whiting, 29 
548 


Trial court did not err in dismissing 
a counterclaim which was not between 
parties to the suit, or if regarded as be- 
tween parties set up merely a possible 
future contingent liability. Smith- 
Hurd Stats. c. 110, § 162.—Countiss v. 
Wtine) 29° N.H.2d 277, 306 I11.App. 

N.Y.App.Div. Offset is permissible 
where mutual debts and credits exist. 
Insurance Law, § 538, subd. 1.—In re 
New York Title & Mortgage Co. (Series 
ae 23 N.Y.S.2d 303, 260 App.Div. 

Debts and credits to be “mutual” so 
as to authorize a set-off must be due 
from the same persons in the same 
eapacity, and they cannot be liabilities 
held in inconsistent relations.—In re 
New York Title & Mortgage Co. (Series 
Woe” 23 N.Y.S.2d 303, 260 App.Div. 


N.Y.Sup. The statute relating to 
new parties set up in counterclaims 
provides a method whereby a defend- 
ant having a cause of action against 
a plaintiff along with any other per- 
sons may cause such persons to be 
brought in. Civil Practice Act, § 271. 
—Hall vy. Crailo Sweets, 29 N.Y.S.2d 
381, 177 Mise. 120, affirmed 29 N.Y.S. 
2d 512, 262 App.Div. 866. 

N.Y¥.Sur. In order to be enforceable, 
a counterclaim or set-off must exist 
between the parties having reciprocal 
claims against each other and the debts 
to be applied against each other must 
be “mutual’, which means that. they 
must be due to and from the same 
persons in the same capacity.—In re 
Proffen’s Hstate, 24 N.Y.S.2d 889, 175 
Mise. 447. 

Pa.Com.PI. A cardinal rule in the 
interpretation of the law of set-off is 
that there must be mutuality of de- 
mands, both as regards the quality of 
the right and the identity of the par- 
ties; a defendant may not use as a set- 
off a demand against a third party not 
a. party to the action—Duddy y. Cic- 
warone, 57 Montg. 7. 


§ 98 
N.Y.Sup. In stockholders’ derivative 
action, defendants could not interpose 
counterclaim which sought relief not 


-2da 512, 262 App.Div. 866. 


N.E.2d 277, 306 Ill.App. 


to be impleaded. Civil Practice Act, 
271.—Hall v. Crailo Sweets, 29 N:Y.S. 
381,177 Mise. 120, affirmed 29 N.Y. 


= 
ee 


In stockholders’ derivative action, 
defendants could not maintain a coun- 
terclaim which sought relief not 
against the plaintiffs or a plaintiff, but 
against defendant corporation and one 
of the plaintiffs as an individual. 
Civil Practice Act, § 271.—Hall v. Crai- 
lo Sweets, 29 N.Y.S.2d 381, 177 Misc. 
120, affirmed 29 N.Y.S.2d 512, 262° App. 
Diy. 866. 
100 


§ 

N.Y.Sup. In stockholders’ derivative 
action, defendants could not maintain a 
counterclaim which sought’ relief not 
against the plaintiffs or a plaintiff, but 


against defendant corporation and one — 


of the plaintiffs as an individual, Civil 
Practice Act, § (271—Hall v. Crailo 
Sweets, 29 N.Y.S.2d 381, 177 Misc. 120, 
ae 29 N.Y.S.2d 512, 262 App.Div. 


§ 118 

Iowa. In action, by’ Jandlord’s as- 
signee against copartnership for rent, 
it was not error to permit individual 
defendants to plead a counterclaim of 
which they claimed to be joint owners. 
where the court could dispose of all 
the issues raised by the pleadings. 
Code 1935, § 11151.—Read vy. Fergu- 
son, Barnes & Ferguson, 293 N.W. 474. 

§ 1438 

D.C.Ohio, Where buyer placed order 
knowing that the order word be as- 
signed as collateral security for loan 
to seller and subsequently executed 
instrument acknowledging delivery of 
goods to be held by seller subject to 
shipping instructions, in’ lender’s ac- 
tion against buyer, after seller’s default 
and bankruptcy, buyer’s claim against 
seller, based on separate instrument 
stating that buyer’s order was condi- 
tional upon seller ordering from buy- 
er certain goods on which the seller 
had defaulted, could not be used as a 
set-off.—Reconstruction Finance Corpo- 


ration v. Globe Wernicke Co., 35 F. 
Supp. 906. 
Conn. Where plaintiff made loans to 


machine company and took company’s 
notes secured by written assignments 
of amounts receivable on account of 
orders given by defendant for other 
parties, defendant, in plaintiff's action 
to enforce assignments, had no right of 
set-off on account of machine which 
defendant paid for on ground that or- 
der was cancelled by purchaser, in view 
of referee’s report finding that when de- 
livered machine conformed to contract, 
that there was no breach of warranty, 
and that purchaser had no. right to 
cancel order, and showing in record 
that purchaser retained machine. Gen. 
St.1930, § 5551.—Bridgeport-City Trust 
Co. v. Niles-Bement-Pond Co., 20 A.2d 
91, 128 Conn. 4, \ 


Conn. Where plaintiff made loans to 
machine company and took company’s 
notes secured by written assignments 
of amounts receivable on account of 
orders given by defendant for other 
parties, defendant received purchase 
price of some machines but did not pay 
it to company, and referee found that 
machines as delivered complied with 
order, defendant, in plaintiff’s action 
to enforce assignments, could not re- 
coup price paid by defendant for addi- 
tional power units bought by it and 
furnished to purchasers of those ma- 
chines. Gen.St.1930, § 5551.—Bridge- 
port-City Trust Co. yv. Niles-Bement- 
Pond Co., 20 A.2d 91, 128 Conn. 4. 

Mass. Assignments of plaintiffs” 
cause of action were subject to defend- 
ant’s right of set-off.—Gill v, Richmond 


Co-op. Ass’n, 34 -N.H.2d 509, 309 
Mass. 73. ; “: 
Utah. Under statute providing that 


neither party can be deprived of the 
benefit of cross-demands by the as- 


signment or death of the other, a de- 


fendant. sued by an assignee of: a chose 


in action may offset to the extent of 


defeating assSignee’s claim 
that defendant may 
assignor, and should the claim against 


any claim 


have against the | 


Sis go 


t 


L 
suing, even though 
against the assignor could be offset 
against the claim of the assignee to 
the extent of the assignee’s claim, and 
the assignor could be subject to a fur- 
ther suit for the balance of the coun- 
terclaim, the assignee could not be sub- 
ject to an affirmative judgment for the 
surplus of the counterclaim or to an- 
other suit to recover the excess. Rev. 
St.1933, 104-9-4.—Chesney y. District 
Court of Salt Lake County, 108 P.2d 
514 


The assignee of a note after maturi- 
ty for the purpose of collection alone 
could sue as the “real party in in- 
terest’’ and defendants under statute 
could offset their claim against the 
assignor to the extent of the assignee’s 
elaim, and hence the assignor was not 
an “indispensable party” and the dis- 
trict court did not exceed its juris- 
diction in denying a motion for an 
order requiring the assignor to come 
ineas a party plaintiff. Rev.St.1933, 
104-9-4.—Chesney y. District Court of 
Salt Lake County, 108 P.2d 514. 


§ 156 < 

Conn. Where plaintiff made loans to 
machine company and took company’s 
notes secured by written assignments 
of amounts receivable on account of 
orders given by defendant for other 
parties, defendant, in plaintiff’s action 
to enforce assignments, had no right 
of set-off with respect to machines 
which defendant had paid for on 
ground that there were breaches of 
warranty and that parties cancelled or- 
ders as found by referee, in view of 
showing that cancellations were not 
made until after notice of assignments 
was given to defendant. Gen.St.1930, 
§§ 4689, 5551.—Bridgeport-City Trust 
Co. v. Niles-Bement-Pond Co., 20 A.2d 
91, 128 Conn. 4. 

Where plaintiff made loans to ma- 
chine company and took company’s 
notes secured by written assignments 
of amounts receivable on account of 
orders given by defendant for other 
parties, defendant, in plaintiff's action 
to enforce assignments, could not set 
off amounts of advances made to com- 
pany before defendant received notice of 
assignments and applied by company 
to the account of a machine which 
company had shipped on defendant’s 
order, where it did not appear that de- 
fendant’ had a right to recover those 
amounts when notice of assignments 
was given. Gen.St.1930, §  5551.— 
Bridgeport-City Trust Co. vy. Niles-Be- 
ment-Pond Co., 20 A.2d 91, 128 Conn. 
4 


Wash. The payment to assignor, or 
discharge or release by assignor, after 
notice to debtor of the assignment, is 
no defense to claim of the assignee, 
nor may the debtor, after receiving 
such notice, acquire new obligations 
of the assignor and offset them to the 
prejudice of the assignee.—Ropes, Inc., 
v. Rubinstein, 104 P.2d 329. 

Where agreement by which defend- 
ants loaned money to company to as- 
sist in company’s fishing operations 
provided that .defendants would ad- 
vance up to 65 per cent. of net market 
value of salmon consigned to them by 
company, and defendants accepted an 
assignment by company to plaintiff of 
advance money coming from first ship- 
ment of salmon up to an amount of 
$2,000 at time when none of the 65 
per cent. had been advanced, subse- 
quent advances by defendants to com- 
pany prior to first shipment, which 
exceeded net market value of first 
shipment, did not exonerate defendants 
from liability .to plaintiff on assign- 
ment. Rem.Rey.Stat. § 266.—Ropes, 
Inc., v. Rubinstein, 104 P.2d 329. 

§ 184 


Cal.App. In action for false repre- 
sentations which concerned incum- 
brances on property and which alleg- 
edly induced plaintiff to make a loan, 


tion with an excessive payment of tax- 
es by lessee, it was barred by lessee’s 
“laches” in neglecting to assert its 
claim for 16 years and by its neglect 
to claim a set-off against the charges 
of the lease and also by the statute of 
limitations.—Gilberton Fuels v. Phila- 
delphia & Reading Coal & Iron Co., 20 
A.2d 217,342 Pa. 192. 


8 187 
Mo.App. A statutory set-off can be 
brought into a case only for the pur- 
pose of discharging the original debt, 
and if it exceeds the original debt, a 
verdict and judgment may be rendered 
in favor of the defendant, asserting the 
set-off for the difference, the same as 
if it were a counterclaim.—Brandtjen 
& Kluge v. Hunter. 145 §.W.2d 1009. 

838 


§1 

Fla. The purpose of statute provid- 
ing that plea in recoupment should 
have the same foree and effect and 
create the same right of recovery to the 
defendant as a plea of set-off is to 
remove the restriction by which the 
pleader was formerly prevented from 
recovering amount established by him 
over that found to be due to the phain- 
tiff, in the case of a plea of recoup- 
ment, and other feature differentiating 
the pleas of set-off and recoupment 
was not intended to be extinguished. 
Acts 1931, ec. 14823.—Jacksonville Pa- 
per Co. v. Smith & Winchester Mfg. 
Co., 2 So.2d 890. 

In seller’s replevin action to recover 
garment bag machinery constructed for 
and sold to buyer on approval, the 
buyer which filed plea in recoupment 
and established amounts due it in ex- 
cess of damages for detention of the 
machinery, as a result of expenditures 
in attempting to improve the machin- 
ery, was entitled to recover the favor- 
able. balance. Acts 1931, c¢. 14823.— 
Jacksonville Paper Co. v. Smith & Win- 
chester Mfg. Co., 2 So.2d 890. 

§ 189 . 

Neb. A ‘counterclaim’? is an offen- 
sive as well as a defensive plea, which 
is not necessarily confined to the jus- 
tice of plaintiff's claim, and it repre- 
sents the right of the defendant to have 
the claims of the parties counterbal- 
anced in whole or in part, with judg- 
ment to be entered for the excess, if 
any.—Olsen v. McMaken & Pentzien, 297 
N.W. 830. ; 


SHERIFFS AND CONSTABLES 


$1 
A sheriff is a ‘public officer’’.— 


Mo. 
State, on Inf. of McKittrick, v. Wil- 
liams, 144 S.W.2d_ 98. 
14 
Pa.Super. A _ sheriff’s “recognizance” 


is a security or obligation entirely dis- 
tinct from the ‘“‘bond,”’ but both are to 
secure the faithful performance and 
execution of the sheriff’s official duties. 
16 P.S. § 54-—Keating v. White, 15 A. 
2d 396, 141 Pa.Super. 495. 
§ 24 

Mich. Jurisdiction of county pro- 
bate judges, district attorney and coun- 
ty clerk, to fill vacancy in office of 
sheriff, did not depend on notice men- 
tioned in the statute providing that 
notice of vacancy in a public office 
shall within ten days be given in writ- 
ing to those having power of appoint- 
ment, since such notice is intended to 
bring action, and, if action is had in 
a proper instance without such notice, 
the purpose of the statute, of not leay- 
ing a public office vacant, is accom- 
plished. Comp.Laws 1929, § 3380.— 
Attorney General ex rel. Baird v. John- 
son, 293 N.W. 545, 294 Mich. 250. 

That only three of the four county 
probate judges participated in the 
making of an appointment to fill va- 
cancy in office of sheriff did not make 
appointment invalid under the statute 


wer =A Hint Hi Tipriats if 
‘relating to the filling of vacancies 


‘of city 


; ai ae 2 


county offices. Comp.Laws 


3369.—Attorney General ex rel. B 
v. Johnson, 293 


N.W. 545, 294 Mic 
250 pty 


. | if Olt 
N.Y.Sup. A provision continuing i 
cumbent sheriff's term to the end ¢ 
odd-numbered year could not be im- 
plied in the amended section of the 
Constitution dealing with the election 

officers and certain cou! 
officers to be held in odd-numbe 
years, particularly in view that 
the adoption of like constitutional — 
amendments in the past, provision was 
expressly made for the extension — 
an incumbent’s term of office until the 
end of the odd-numbered year. Const. — 

art. 9, § 15; Const. 1894, art. 12, § 6, 
as added in 1923.—Fitzgerald Co 
hen, 22 N.Y.S.2d 863, 175 Mis 48, 
affirmed 22 N.Y.S.2d 527, 

Lhe term of the sheriff of 
county, ( 
three years in the general electio 
1937, would expire at the end o 
notwithstanding that under the 
tution an election for that office coul< 
be held only in odd-numbered years. 
Const. art. 9, § 15.—Fitzgerald vy. Co- 
hen, 22 N.Y.S.2d 863, 175 Mise. 148, 
affirmed 22 N.Y.S.2d 527. spar) 


§ 29 py 
_N.¥.Sup. Since, under the Cons 
tution, the office of sheriff can be fille 
only in an election to be held in o 
numbered years, vacancy, in th 
of sheriff of Quéens county, if a 
should occur on January 1, 1941, woul 
be required to be filled by gubernat 
rial appointment. County Law, § 
Public Officers Law, § 30; Const 
95788 53°8)-15 3) artis 838) fine 
gerald v. Cohen, 22 N.Y.S.2d 86 
Mise. 148, affirmed 22 N.Y.S.2d 
§ 37 Once 
Mo. A sheriff is a “county offic 
within meaning of constitutional p 
vision authorizing General Asse Diy, 
in addition to. other penalties, to pro- 
vide for removal from office of county, 
city, town and township officers on 
conviction of willful, corrupt or fra ; 
ulent violation or neglect of official — 
duty. Mo.St.Ann.Const. art. 14, § 7.—~ 
State, on Inf. of McKittrick, vy. ; 
liams, 144 S.W.2d 98, ; 
Under constitutional provision 
sheriff shall serve for four years and 
until his successor is duly elected and 
qualified, unless svtoner removed fo 
malfeasance in office, the phrase “u 
less sooner removed for malfeasance in 
office’ is but a limitation of term of — 
office which it modifies, and is not a 
provision for removal, and hence con- 
stitutional amendment authorizing Gen- 
eral Assembly to provide for removal 
from office of county, city, town and ~ 
township officers, on conviction of will- 
ful, corrupt or fraudulent violation or — 
neglect of official duty applies to a 
Sheriff, although amendment is limited | 
to removal of officers “not otherwise 
provided for in this constitution.” Mo. — 
St.Ann.Const. art. 7, § 1; art, 9, § 10 Pt 
art. 14, § 7.—State, on Inf. of McKit- — 
trick, v. Williams, 144 S.W.2d 98 es 
A sheriff is subject to removal for 
causes set out in statute, as against 
contention that sheriff is a constitu-_ 
tional officer and can be removed only — 


on ground provided in Constitution. 
Mo.St.Ann, § 11202, p. 6143; Mo.St. 
Ann: Const.” art. (\7,.-§ Lis arto .O gsm 


art. 14, § 7.—State, on Inf. of McKit- — 
trick, v. Williams, 144 S.W.2d 98. ‘ 

Under constitutional provision that — 
sheriff shall serve for four years and 
until his successor is duly elected and 
qualified, “unless sooner removed for 
malfeasance in office,’ the designation 
of malfeasance as a ground for removal 
does not exclude all other grounds un- 
der doctrine ‘‘expressio unius est ex- 
elusio alterius.’”’ Mo.St.Ann.Const. art. 
9, § 10.—State, on Inf. of McKittrick, 
vy. Williams, 144 S.W.2d 98. 

§ 90 

Mo. A sheriff's deputies are “public 
officers’? who perform the duties of the 
sheriff, and who are subject to the li- 
abilities imposed on the sheriff him- 
self by law.—Maxwell vy. Andrew Coun- 
ty, 146 S.W.2d 621. 


§ 91 : 
77H" § 91 syytee 
Mich. Under the statute providing 
that the judge of probate, county clerk 
and prosecuting attorney shall fill va- 
cancies in county offices, an undersher- 
iff, after sheriff's removal for mis- 
Y _ feasance and nonfeasance in office, was 
not entitled to hold office of sheriff 
until a successor sheriff was elected. 
Comp.Laws (1929, 3369.—Attorney 
General ex rel. Baird vy. Johnson, 293 

 N.W. 545, 294 Mich. 250. 

_ In original quo warranto proceeding 
to secure ouster of undersheriff refus- 
: “a4 to vacate office of sheriff, where 
- information-alleged that an appointee 


to the office had qualified by taking 
constitutional oath and filing his bond, 
and answer did not deny such allega- 
tion, but alleged purported qualifica- 
Wis tion of appointee was wholly void, 
contention that appointee was 
+ qualified to ‘assume duties of office, 
| because of failure to take and file oath 
of office and file bond, was without 
merit. Comp.Laws 1929, § 1323 et seq. 
_ Attorney General ex rel. Baird v. 
Johnson, 293 N.W. 545, 294 Mich, 250. 
f “Tex. Neither the sheriff nor the 
commissioners’ court alone may select 
but they 


A ay , Wood, 
Wood y. Anderson, 143 S.W.2d 9 
_ Tex.Civ.App. Under statute provid- 
-. ing for employment of regular deputies 
_ known as county traffic officers to en- 
force highway laws, commissioners’ 
court has authority, acting in conjunc- 
tion with sheriff, to determine whether 
_ it is desirable to have traffic officers in 
particular county, and, if so, how many 
are to be employed and at what salary, 
and court may dispense with service 
as whole whenever it is no longer 
3 needed, but such officers being deputy 
sheriffs should be appointed by sher- 
iff with approval of commissioners’ 
-eourt to be directed and controlled by 
sheriff, and it is mandatory duty of 
commissioners’ court to discharge such 
traffic officers if recommended by sher- 
iff, and right to appoint traffic officers 
and to discharge them is not vested in 
commissioners’ court. Vernon’s Ann. 
Civ.St. art. 6699b.—Wood v. Anderson, 
143 S.W.2d 96. 


; § 93 
-  ex.Civ.App. Under statute provid- 
ing for employment of regular deputies 
known as county traffic officers to en- 
force highway laws, commissioners’ 
court has authority, acting in conjunc- 
tion with sheriff, to determine whether 
it is desirable to have traffic officers in 
particular county, and, if so, how many 
are to be employed and at what salary, 
‘and court may dispense with service as 
- whole whenever it is no longer needed, 
but such officers being deputy sheriffs 
should be appointed by sheriff with 
approval of commissioners’ court to be 
directed and controlled by sheriff, and 
it is mandatory duty of commissioners’ 
court to discharge such traffic officers if 
recommended by sheriff, and right to 
appoint traffic officers and to discharge 
them is not vested in commissioners’ 
court. Vernon’s Ann.Civ.St. art. 6699b. 
—Wood v. REO S.W.2d 96. 


9 , 

Ga.App. Although deputy sheriff 
acts on behalf of sheriff, his is a sep- 
arate office, and he must take oath of 
such office, which is the same as that 
of the sheriff. Code, § 89-309.—Hidson 
v. State, 15 S.H.2d 452. 


§ 97 

Tex. Neither the sheriff nor the com- 
missioners’ court alone may select or 
discharge traffic officers, but they must 
act in conjunction. Vernon’s Ann.Civ. 
‘ St. arts. 6699, 6699b.—Anderson vy. 
} Wood, 152 S.W.2d 1084, reversing 

Wood y. Anderson, 143 S.W.2d 96. 
Tex.Civ.App. Under statute provid- 
ing for employment of regular deputies 
known as county traffic officers to en- 
force highway laws, commissioners’ 
vourt has authority, acting in conjunc- 
tion with sheriff, to determine whether 
it is desirable to have traffic officers in 
particular county, and, if so, how many 
are to be employed and at what salary, 
and court may dispense with service 
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as whole whenever it is no longer need- 
ed, but such officers being deputy» sher- 
iffs should be appointed by sheriff with 
approval of commissioners’ court to be 


directed and controlled by sheriff, and 


it is mandatory duty of commissioners’ 
court to discharge such trafic officers if 
recommended by sheriff, and right to 
appoint traffic officers and to discharge 
them is not vested in commissioners 
court. Vernon’s Ann.Civ.St. art. 6699b. 
—Wood v. Anderson, 143 S.W.2d 96. 

W.Va. The purpose of statute relat- 
ing to deputies and assistants of sher- 
iffs and clerks of the courts is to pro- 
vide for fixing of aggregate amounts 
necessary for salaries of deputies and 
assistants of sheriffs and clerks of va- 
rious courts of record and to provide 
for employment and discharge of such 
deputies and assistants. Code 1931, 7- 
7-7 as amended by Laws 1939, ec. 19. 
—Raleigh County Court y. Painter, 15 
S.E.2d 396. 


§ 124 

Mo. A sheriff’s authority is county 
wide, and he is not restricted by mu- 
nicipal limits. Mo.St.Ann. §§ 11516, 
11518, p. 7435.—State, on Inf. of Mc- 
Kittrick, v. sg seed 144 S.w.2d 98. 

1 

Me. Under common law, sheriff was 
conservator of the peace within the 
county, had safe-keeping of county 
jail and commanded the posse comita- 
tus.—State, on Inf. of .McKittrick, v. 
Williams, 144 S.W.2d 98. 

Although it has become custom for 
sheriff to leave local policing to local 
enforcement officers, such practice can- 
not alter sheriff’s responsibility under 
the law. Mo.St.Ann. §§ 11516, 11518, 
p. 7435.—State, on Inf. of McKittrick, 
vy. Williams, 144 §.W.2d 98. 

A sheriff may assume that a city 
police department will do its duty in 
enforcing the law and hence will not 
be guilty of any serious neglect of duty 
if he gives little attention to police 
matters in. such city, but if sheriff 
knows that police are ignoring or per- 
mitting offenses, his duty to prevent 
and suppress such offenses is the same 
as it would be if there was no munici- 
pality and no police force. Mo.St.Ann. 
§§ 11516, 11518, p. 7435.—State, on Inf. 
oe McKittrick, y. Williams, 144 S.W.2d 


Sheriff could not excuse his neglect 
of duty in failing to enforce liquor, 
vice and gambling laws in Kansas City 
by placing responsibility on Kansas 
City police department, where evidence 
showed that police department was 
permitting, knowingly and without in- 
terference, such violations, that police 
department had done so over a period 
of time, and that sheriff had knowledge 
both of such violations and of willing 
neglect of police to enforce the law. 
Mo.St.Ann. §§ 11516, 11518, p. 7435,— 
State, on Inf. of McKittrick, vy. Wil- 
liams, 144 S.W.2d 98. 

Mo. A sheriff is under a legal duty 
to investigate crimes and to suppress 
crime and arrest felons. Mo.St.Ann. § 
11518, p. 7435.—Maxwell y. Andrew 
County, 146 S.W.2d 621. 


§ 133 - 

Pa.Com.Pl. While no_ statute ex- 
pressly provides for residence of. the 
sheriff in the county jail, hig duty, 
either personally or by deputy, to be 
constantly in attendance upon the jail 
carries with it, in the absence of stat- 
utory provision to the contrary, the 
reciprocal right to residence therein.— 
on eee ex rel. v. Elliott, 40 D. 


§ 142 

Ariz. An officer whose duty it is to 
serve process is bound to serve process 
when it is regular on its face, and 
process is “regular on its face’? when 
it proceeds from a court, officer, or 
body having authority of law to issue 
process of that nature, and which is 
legal in form and contains nothing to 
notify or fairly apprise any one that 
it is issued without authority.—Schus- 
ter y. Merrill, 106 P.2d 192. 

Mont. A sheriff or other ministerial 
ofticer is justified in execution of and 
must execute all process and orders 
regular on their face and issued by 
competent authority, whatever may be 


Ber 


Ree ny, 

‘the defect in the proceedings 
which they were issued. Rev. 
See § 4788.—Harri y. Isaac, 107 


N.Y.Sup. Sheriff could not refuse to — 
accept execution for collection of mo- 
tion costs on ground that the costs 
were recoverel more than five years 
previously and that execution did not 
recite either that a previous execution 
had been issued within five years from 
date of recovery of costs and returned 
either wholly or partially unsatisfied 
or that leave of court to issue execu- 
tion had been obtained, since there is 
no time limitation under statute with- 
in which execution for collection of mo- 
tion costs must be issued. Civil Prae- 
tice Act, §§ 651, 1283 et seqg., 1520.— 
Lamont v. Fitzgerald, 26 N.Y.S.2d 888. 
176 Mise. 534. PS 


§ 

Tex.Civ.App. The statute providing 
that the county commissioners’ court 
shal. provide a courthouse and jail for 
the county and keep the same in repair 
does not affect sheriff’s charge and con- 
trol over courthouse under statute ex- 
pressly making the sheriff custodian of 
the courthouse. Vernon’s Ann.Civ.St. 


arts. 16038, 6872.—Wood v. Anderson, 
143 S.W.2d 96. e 

§ 163 » 

Ariz. Where writ of execution did 


not contain provision for the collection 
of costs, no duty devolved upon the 
sheriff, to collect costs.—Schuster v. 
Merrill, 106 P.2d 192. 
§ 180 

Miss. Where sheriff resigned several 
weeks before return day of execution, 
it was his duty to deliver the writ to 
his successor, if it remained unexecut- 
ed at expiration of his term of office or 
on resigning. Code 1930, §§ 3317, 3323. 
—W. T. Rawleigh Co. v. Hester, 200 So. 


250. 
§ 183 

Mo. A sheriff's deputies are “public 
officers” who perform the duties of the 
sheriff, and who are subject to the li- © 
abilities imposed on the sheriff, him- 
self by law.—Maxwell vy. Andrew Coun- 
ty, 146 S.W.2d 621. : : 
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Ga.App. A _ sheriff would not be re- 
lieved of liability for improper conduct 
of deputies merely because they ex- 
ceeded their authority, since an im- 
proper act done under a pretended or 
supposed right which does not exist 
would, as a “colore officii’”’ act, render 
him liable to any one aggrieved.—Haw- 
kins v. National Surety Corporation, 11 
S.BE.2d 250. 

Kan. In action against sheriff and 
two deputies for injuries allegedly re- 
ceived by plaintiff in connection with 
his arrest and incarceration, allegations 
that the two deputies, one of whom 
was also a constable, assaulted plain- 
tiff while making arrest in capacity as 
peace officers stated cause of action 
against sheriff for misconduct of dep- 
uties, notwithstanding return. on writ 
authorizing arrest was signed by one 
of deputies as constable.—Pfannenstiel 
v. Doerfler, 105 P.2d 886, 152 Kan. 479. 

Sheriffs are responsible for acts of 
their deputies performed or committed 
in discharging their official duties. 
Gen.St.1935, 19-805.—Pfannenstiel  v. 
Doerfler, 105 P.2da hh 152 Kan, 479. 

196 


§ 
Tex.Com.App. Sheriffs and their of- 
ficial sureties are bound only by the 


“official” acts of their deputies, and 
not by other acts of deputies. Ver- 
non’s Ann.Civ.St. arts. 6866, 6870.— 


Aitna Casualty & Surety Co. v. Clark, 
150 S.W.2d 78, 136 Tex. 238, reversing 
Clark v. West, 126 oe oan 569. 

1 


Tex.Com.App. A sheriff and surety 
on his official bond were not liable to 
motorist for damages sustained when 
deputy sheriff, who was negligently 
driving his automobile, collided with 
motorist’ while deputy’ was transport- 
ing to place of detention a third person 
whom deputy was authorized to arrest 
without warrant on charge of drunken- 
ness in a public place, since deputy sus- 
tained no official relationship to motor- 
ist and was performing no official act 
as to motorist, and there was no mis- 


and 


: AP, f. 
ver Ann.Civ.St } 
_ #itna Casualty & Surety Co. v. Clark, 
150 S.W.2d 78, 136 Tex. 238, reversing 
‘Clark v. West, oe 569. | 
: 4: 


Ariz. Where execution issued some 
6% years after entry of judgment 
showed that judgment was one for ali- 
mony or support money, or both, sher- 
iff and his surety could not escape lia- 
bility for not serving execution on 

round that it was not regular on its 
ace, in that statute provides that no 
execution shall be issued upon a judg- 
ment after expiration of five years from 
date of its entyy unless such judgment 
be revived, since a judgment for sup- 
port does not become dormant as a 
whole and_ statute would apply. to 
each installment as it became due, 
Rev.Code 1928, §§ 2188, 4210.—Schuster 
v. Merrill, 106 P.2a 192. 

Sheriff and his surety could not es- 
cape liability for failure to carry out 
the commands of a writ of execution 
on ground that execution was uncer- 
tain in its direction as to the amount 
of ‘the judgment, interest and costs 
required to be collected from judgment 
debtor, where principal of the judg- 
ment was named and the interest due 
could be easily ascertained.—Schuster 
v. Merrill, 106 P.2d 192. 

§ 254, 

Mont. A _ sheriif’s possession under 
warrant, whether actual or construc- 
tive, is not wrongful unless sheriff is 
not justified in executing warrant be- 
cause it is not regular on its face or 
not issued by competent authority, or 
unless. property held is not that de- 
scribed by writ, or unless writ, if or- 
iginally effective, is no longer so.— 
Harri y. Isaac, ei na 13%. 

2 


Ohio App. A sneriff, who seizes and 
sells on execution goods not belonging 
to the judgment debtor, is guilty of 
a trespass and is liable in conversion. 
—Schanh v. Welfare Finance Corpora- 
tion, 29 N.H.2d 223, oe Ohio App. 68. 

1 


81 

Del. The rule derived from the com- 
mon law is that a sheriff is absolutely 
liable for the forthcoming of property 
levied on unless he has been deprived 
of it by the act of God, the public 
enemy, or through inevitable accident. 
—State, to Use of Henderson, v. Clark, 
20 A.2d 127, reversing 13 A.2d 445, 1 
Terry 441. 

That owners of crane left it where 
it was levied on, unguarded and unpro- 
tected, is not, of itself, material in de- 
termining whether sheriff was negli- 
gent in leaving crane unguarded and 
unprotected after levy.—State, to Use 
of Henderson, v. Clark, 20 A.2d 127, 
reversing 13 A.2d 445, 1 Terry 441. || 

Incident to the office of sheriff as a 
primary and official responsibility is 
the duty to exercise reasonable care in 
the safekeeping of property levied on, 
and an execution creditor is not bound 
to instruct the sheriff in his duty, but 
it is for the sheriff to judge of neces- 
sities of the case.—State, to Use of 
Henderson, v. Clark, 20 A.2a 127, re- 
versing 13 A.2d 445, 1 Terry 441. 


§ 318 

Del. The modern rule is that a sher- 
iff is in a position analogous to that 
of a bailee for hire and is bound to 
exercise that degree of care in the 
keeping of property under levy which 
men in general exercise in their own 
concerns.—State, to Use of Henderson, 
y. Clark, 20 A.2d 127, reversing 13 A.2d 
445, 1 Verry, 441. 


The sheriff was charged with the 
duty to exercise that degree of care in 
the keeping of crane levied on which 
men in general exercise over property 
of like class, and evidence, in action on 
sherifi’s bond for non-forthcoming of 
the crane after levy, concerning care 
customarily exercised by sheriffs of the 
county over ponderous property under 
levy, should not have been received, 
since to take the conduct of others as 
furnishing a sufficient legal standard 
of negligence would be. to abandon 
standard set up by the substantive law. 


oe 
o mis- —State, 
; ; to the office. 

St. arts. 6866, 6870.— | 


20 A.2d 
Terry 441, | 

Sheriffs in their keeping of property 
under levy are actors, and their con- 
duct is not to be measured by the 
standard set up by themselves but by 
standard fixed by the law, which is an 
external one, or that degree of care ex- 
ercised by a reasonably prudent. per- 
son in a like situation —State, to: Use of 
Henderson, ‘v.. Clark, 20: A.2d 127, re- 
versing 13 A.2d 445, 1 Terry 441. 

N.H. An officer who makes a com- 
mon-law attachment and takes actual 
possession has duty of due care to 
protect attached goods from damage or 
loss, even though by act. of a_ tres- 
passer.—Claremont Gas Light Co. v. 
Wooster, 21 A.2d.171. 
_ The degree of care required of officer 
in protecting goods attached by _him 
is the same as men of average prudence 
would exercise in conduct of their own 
affairs.—Claremont Gas Light Co. v. 
Wooster, 21 A.2d 171. 

_An officer obtaining right to posses- 
sion of property attached under stat- 
ute providing for bulky article attach- 
ments has duty of due eare to protect 
property even though he does not have 
actual possession, and that care must 
be exercised in pursuing property aft- 
er he has learned of its removal with- 
out his consent as well as before. Pub. 
Laws 1926, ¢c. 332, § 23.—Claremont 
Ce Light Co. v. Wooster, 21 A.2d 
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Miss. Though statute providing for 
recovery of damages for failure of sher- 
iff to return an execution according to 
its command does not require either 
allegation or proof of damages, never- 
theless it is necessary to allege and 
prove that sheriff violated his duty by 
not making a return on the writ on 
the return day thereof, and his liability 
cannot arise until he has failed on that 
day to make the return. Code 1930, § 
3317.—W. T. Rawleigh Co. v. Hester, 
200 So. 250. 

Where sheriff resigned several weeks 
before return day of execution, duty 
imposed on him by statute of making 
return on return day was not violated 
while he was in office and, therefore, 
neither he nor his surety could be held 
liable under the statute for failure to 
make return on return day. Code 1930, 
§ 3317.—W. T. Rawleigh Co. v. Hester, 
200 So. 250. 

The statute providing for recovery of 
damages from sheriff on motion for 
sheriff’s failure to return an execution 
according to its command is highly 
‘penal’ and one seeking to recover 
thereunder must bring his case clearly 
within its terms, and very slight cir- 
cumstances exempt officers from_ its 
operation. Code 1930, § 3317.—W. T. 
Rawleigh Co. v. Hester, 200 So. 250. 

Where a process or writ is placed in 
hands of a sheriff or constable for 
service or execution, he is liable if he 
fails to return it within time allowed 
by law for making return, and fact 
that return is made after expiration of 
such time does not relieve him of liabil- 
ity, but to enforce such liability, it 
must be shown that the writ was actu- 
ally placed in his hands for execution 
and that he actually failed to return it 
on return day. Code 1930, § 3317.— 
W. T. Rawleigh Co. v. Hester, 200 So. 
250. : 


§ 512 
Kan. The failure or refusal of a 
sheriff or other officer having official 
eustody of a prisoner to provide or to 
make effort to provide medical atten- 
tion plainly and urgently needed by 
the prisoner constitutes failure to dis- 
charge faithfully and with ,humanity 
the statutory duties imposed upon the 
sheriff or other officer, for which fail- 
ure prisoner may recover. Gen.St,1935, 
19-1919.—Pfannenstiel v. Doerfler, 105 
P.2d 886, 152 Kan, 479, 
§ 514 
©.C.A.Mich. Michgan has _ adopted 
the common-law rule that nothing but 
the act of God or enemies of the coun- 
try will excuse the sheriff for an_ es- 
cape.—American Surety Co. of New 
York v. Van Gilder, 115 F.2d 200. 


sy ieee ass ts ae tae ESS yas 9 
EB BENS ene ay 


z is Parse sa5inn Ti Fone uy vey 
Okl. An officer ucung under a valid hg 
execution issued out of a justice court — 
pursuant to a valid and final judgment | 


ing his duties under the writ by vir- — 
tue of statute providing that judg- — 
ments either: before a justice or in the ~ 
district court, in_ actions brought un- 

with ea le ‘ 
entry and detainer, shall not be a bar 


v. Wallace, 104 P.2d 432. Suet 
Or. The verdict of sheriff’s jury or 
adjudication of court out of which at- 
tachment issued on trial of adverst 
claim to attached property is comple 
indemnity to sheriff proceeding in a 
cordance therewith and, if against — 
claimant, is complete defense to his ac- 
tion against sheriff for property seized. 
O.C.L.A. §§ 6-1402, 6-1403, 7-213.— 
Francisco vy. eer 114 P.2d 1026. 
5: eps 

Mont. A sheriiti or other ministerial 
officer is justified in execution of and © 
must execute all process and orders 
regular on their face and issued by 
competent authority, whatever may be ~ 
the defect in the proceedings upon ~ 
which they were issued. Revie b 


1935, § 4788.—Harri y. Isaac, 107 al 


. 


regular on their face and issued Db. 
competent authority, whatever may be — 
the defect in the proceedings upon — 
which they were issued. Rev.Codes 
ee § 4788.—Harri v. Isaac, 107 P.2d 4 


( § 537 Was 
Mo.App. A sheriff seeking to justi: 
his acts by a claim that he acted under — 
legal process must show that he was ~ 
authorized to execute such process— 
Adams y. ag ot ae S.W.2d 127. 
6 - 
Ga.App. An action for damages will — 
not lie against a sheriff and his bonds- _ 
man, for alleged failure of sheriff to 
serve a process or make a levy, in 
favor of a person not a party to pro- 
ceeding calling for exercise of such 
duty.—Zugar v. Glen Falls Indemnity 
Co., 11 S.H.2d 839, 63 Ga.App. 660. 
A plaintiff in a trover action whose — 


interest in property is not that of es 
holder of title, but only that of bailee 
or a special interest, may bring an, — 


action against sheriff for alleged fail- 
ure to seize property or make bond 
required in a trover action brought 
by such holder of special interest. — 
Code 1933,. §§ 105-1702, 105-1704.— A 
Zugar v. Glen Falls Indemnity Co., 11 — 
8.H.2d 839, 63 Ga.App. 660. Sy 
Where real owner of property was — 
not a party to. bail-trover action 
against third parties to recover prop-— 


-erty, real owner had no cause of ac- 


tion against sheriff for sheriff’s alleged 
failure to make a levy or take a bond 

in bail-trover action, since real own- 
er’s rights were not affected by sher-- 
iff’s failure to act.—Zugar y. Glen Falls 
Indemnity Co., 11 S.E.2d 839, 63 Ga. 
App. 660. 


Pa.Com.Pl. If a plaintiff has caused 
an Officer of the law to commit an il- 
legal act, under the forms of the law, 
which results in damage, the processes 
of the law should be available for re- 
covery.—Hdwards v. Dauphin Deposit. 
Trust Co., 49 Dauph. 129. 


643 

Ga.App. In action against sheriff 
and his bondsman, by holder of spe- 
cial interest in property, for damages 
allegedly caused by sheriff’s failure to 
make levy and seizure of property un- 
der a bail-trover proceeding, plaintiff 
must allege extent of plaintiff’s inter- 
est in property in order to determine 
amount of damages, which are given 
as compensation for injury, and failure 
to make such allegations as to damage 
to special interest will subject petition 
to demurrer.—Zugar v. Glen Falls In- 
roa Co., 11 S.H.2d 839, 63 Ga.App. 


-§ 643 


- pruperty involved in previous bail-troy- 
er action by plaintiff against third 
parties wherein plaintiff recovered ver- 
dict for property, an amended petition, 
whereby plaintiff. disclaimed any dam- 
age to his special interest and sued 
for use of real owner who was not a 
party to bail-trover action, was de- 
- murrable for failure to allege any 
measure of damages to plaintiff. Code 
1938, §§ 105-1702, 105-1704, 107-1038. 
_—Zugar y. Glen Falls Indemnity Co., 


t 
warrant, 
order of release, as result of which 
person making affidavit for search war- 
rant was put in a position to take and 
did take the pipe, was insufficient to 
tate eause of action against sheriff in 
ature of ‘‘conversion” in absence of 
allegation showing that sheriff insti- 
gated, assisted or participated_in affi- 
-ant’s alleged wrongful act.—Harri v. 
Isaac, 107 P.2d 137. eae 
A complaint alleging that plaintiff 
was owner of oil well pipe, the taking 
of pipe by sheriff under search war- 
ant, sheriff’s acquiescence in motion 
resulting in order releasing pipe from 
sheriff's custody, acceptance of order 
and release of pipe in disregard of law 
and plaintiff’s rights, negligent deliv- 
ery of copy of order to person making 
affidavit or search warrant, with 
knowledge that affiant desired to ob- 
tain property, as result of which affiant 
was placed in position to and did ob- 
tain possession of pipe, was insufficient 
to state cause of action against sheriff 
in nature of “trespass” or “trespass on 
ease,’”’ since sheriff's acts were not 
“proximate cause’ of plaintiff’s loss, 
Rev.Codes 1935, §§ 10542, 10544.—Har- 


eh 


ie 


ri y. Isaac, 107 P.2d 137. 
Cot § 673 
_ Miss. Though statute providing for 


‘ef recovery of damages for failure of 
oe sheriff to return an execution according 
- to its command does not require eith- 
er allegation or proof of damages, 
nevertheless it is necessary to allege 
and prove that sheriff violated his duty 
by not making a return on the writ on 
the return day thereof, and his liability 
- eannot arise until he has failed on that 
' day to make the return. Code 1930, § 
3317.—W. T. Rawleigh Co. v. Hester, 
200 So. 250. , 
: : § 677 
Del. Where, in an action against a 
sheriff for the negligent keeping of 
property levied on, it is proved or ad- 
mitted that the property has been dam- 
aged, destroyed, or stolen, it becomes 
the duty of the sheriff to go forward 
_—s- with the proof to show if he can that 
| proper care in the keeping of the prop- 
: erty was in fact exercised by him.— 
State, to Use of Henderson, v. Clark, 20 
A.2d 127, reversing 13 A.2d 445, 1 Ter- 
payee 1? 
§ 681 
: Mo.App. In tenant’s action for tres- 
t pass against sheriff and deputy evict- 
ing tenant in proceeding instituted in 
justice court by landlord under land- 
Jord and tenant act, admission of re- 
turn to writ of restitution and writ of 
restitution issued by justice directed 
to sheriff and executed by sheriff was 
error, since sheriff had no authority to 
execute writ and writ afforded no jus- 
tification for sheriff’s acts thereunder, 
© in view of statute providing that writ 
should have been issued solely to con- 
: stable and not to sheriff. Rev.St.1939, 
§§ 2994, 2996, Mo.St.Ann. §§ 2607, 2609, 
_ pp. 4847, 4849.—Adams v, Stockton, 
ww 820 °8.W.2d 127. 


§ 685 
eo Ala. Whether sheriff, to whom writ 
of possession was issued, exercised 
eare and discretion which reasonable 
- man would exercise under like condi- 
tions and circumstances, and whether 
sheriff, in executing writ, was guilty 
of conversion in removing personal 
property from premises and storing 
such property in a _ building, were 


(SHERIFFS AND CONSTAB 


In action against sheriff and his 
bondsman for damages allegedly | 
caused by sheriff’s failure to seize 


) au 


one eed 
questions for jury.—Barnhill v. Light- 
ner, 2 So.2d 779.) ae ; 


: 696 : : 

Miss. On a statutory motion to re- 
cover damages for failure to return exe- 
cution on return day against former 
sheriff, and his successor, allegations 
that if former sheriff ever turned execu- 
tion over to his successor, movants did 
not know when, nor whether it was in 
person or by mail, that neither the 
execution nor notation on writ showed 
when successor sheriff received it, that 
movants did not have knowledge of 
facts, and that defendant sheriffs re- 
fused to give information, were insuffi- 
cient as against demurrers, since pre- 
sumption that former sheriff performed 
duty by delivering execution to succes- 
sor was neutralized by presumption of 
equal dignity that successor would 
have performed his duty by making re- 


turn at time required by law. Code™ 


1930, § 3317.—W. T. Rawleigh Co. v. 
Hester, 200 So. 250. 

Tex.Com.App. The proceeding au- 
thorized by statute providing that any 
officer, such as a sheriff, who shall sell 
any property without proper notice or 
in an improper manner, shall forfeit 
and pay to the party injured not less 
than $10 nor more than $200 in -addi- 
tion to such other damages as the par- 
ty may have sustained, to be recovered 
on motion, after five days’ notice, is, as 
compared to the ordinary suit for dain- 
ages, a special and summary proceed- 
ing, and hence a somewhat strict con- 
struction may justifiably be given to 
the allegations of the motion. Revy.St. 
1925, art. 3819.—Randerson vy. Dallas 
Joint Stock Land Bank of Dallas, 147 
S.W.2d 769, reversing Dallas Joint 
Stock Land Bank of Dallas v. Rander- 
son, 127 S.W.2d 593. 


§ 714 
Ga. Former sheriff of Clayton coun- 
ty did not. discharge his indebtedness 
to county for money collected by him 
by waiving collection of fees, commis- 
sions, and other indebtedness owed to 
him by county in amount more than 
amount of execution issued against him 
by county commissioners for money 
collected by him, since such an ar- 
rangement would be contrary to ‘‘pub- 
lic policy’, and trial court properly re- 
fused to grant an interlocutory re- 
straining order in former sheriff's eq- 
uitable action against commissioners to 
enjoin levy of the execution. Laws 
1910, p. 259, § 10; Laws 1937-38, Hx. 
Sess., p. 786; Code 1933, §§ 23-701, 92- 
3808, 92-3809, 92-3810.—Adamson vy, 
Turner, 14 8.H.2d 445. 
§ 715 
Ga. The board of commissioners of 
roads and revenues for Clayton county 
had jurisdiction to issue execution 
against former sheriff for county’s 
money which came into his hands as 
sheriff and which was due the county. 
Laws 1910, p. 259, § 10; Laws 1937- 
38, Ex.Sess., p. 786; Code 1933, §§ 23- 
701, 92-3808, 92-3809, 92-3810.—Adam- 
son y. Turner, 14 S.H.2d 445. 
§ 795 
A sheriff’s failure, through 


Ga.App. 
deputies, to faithfully perform the 
duties of his office, although it may 


give rise to a cause of action ex de- 


licto, constitutes a breach of sheriff’s 
official bond, and right of action 
against surety arises ex contractu. 


Code 1933, § 89-418.—Hawkins yv. Na- 
tional Surety Corporation, 11° S.H.2d 


250. 
Tex.Com.App. Sheriffs and their of- 


ficial sureties are bound only by the 


“official” acts of their deputies, and 
not by other acts of deputies. Ver- 
non’s Ann.Ciy.St. arts. 6866, 6870.— 


Aitna Casualty & Surety Co. y. Clark, 
150 S.W.2d 78, 186 Tex. 238, reversing 
Clark v. West, 126 S.W.2d 569. 

A sheriff and surety on his official 
bond were not liable to motorist for 
damages sustained when deputy sher- 
iff, who was negligently driving his 
automobile, collided with motorist 
while deputy was transporting to place 
of detention a third person whom dep- 
uty was authorized to arrest without 
warrant on charge of drunkenness in 
a public place, since deputy sustained 
no Official relationship to motorist and 


best gee) Bap ay Stee 3 yf 
was performing no 


motorist, and there was n sfeasance 
“in official conduct, and no misuse of 
powers belonging to the office, Ver- 
non’s Ann.Ciy.St. arts. 6866, 6870.— 


AMtna Casualty & Surety Co. v. Clark, ° 


150 S.W.2d 78, 136 Tex. 238, reversing 
Clark v. West, 2 S.W.2d 569. 


31 

C.C.A.Mich. A sheriff's sureties were 
not liable to judgment creditor for 
escape of an imprisoned debtor who 
was at large within the jail limits un- 
der a jail limits bond, where the only 
breach of duty was that inferred from 
statute imposing absolute liability on 
sheriff for what the statute deems an 


escape. Comp.Laws Mich.1929, — §$ 
14729-14732, amended Pub.Acts 1933, 
No. 213; §§ 14736-14738, 14752. 


American Surety Co. of New York vy. 
Van Gilder, 115 F.2d 200. 

The surety on sheriff’s official bond 
did not contract to indemnify any one 
for -an escape except as such escape 
might be due to some breach of sher- 
iff’s obligation to well and faithfully 
perform and execute the duties of his 


office. Comp.Laws Mich.1929, §§ 14729- 
14732, amended Pub.Acts 1933, No. 
213; §§ 14736-14738, 14752.—American 


Surety Co. of New York vy. Van Gilder, 
115 F.2d 200. 

The statute making sheriff liable for 
the debt for which prisoner was com- 
mitted to jail, if prisoner shall go or 
be at large without the jail limits, is 
not to be read into sheriff’s official 
bond. Comp.Laws Mich.1929, § 14752. 
American Surety Co. of New York v. 
Van; Gilder, 115 F.2d 200. 

The custody of a prisoner within the 
jail limits is not the custody of the 
sheriff, but the custody of prisoner’s 
sureties. as respects liability of sher- 
iff’'s sureties to judgment creditor. 
Comp.Laws Mich.1929, §§ 14729-14732, 
amended Pub.Acts 1933, No. 213; §§ 
14736-14738, 14752—American Surety 
Co. of New York vy. Van Gilder, 115 
F.2d 200. ; 

Ariz. Where execution issued some 


6% years after entry of judgment 
showed that judgment was one for 
alimony or support money, or both, 


sheriff and his surety could not es- 
cape liability for not serving execu- 
tion on ground that it was not regular 
on its face, in that statute provides 
that no execution shall be issued upon 
a judgment after expiration of five 
years from date of its entry unless 
such judgment be revived, since a 
judgment for support does not become 
dormant as a whole and statute would 
apply to each installment as it became 
due. Rey.Code 1928, §§ 2188, 4210.— 
Schuster v. Merrill, 106 P.2d 192. -: 

Sheriff and his surety could not es- 
cape liability for failure to carry out 
the commands of a writ of execution 
on ground that execution was uncer- 
tain in its direction as to the amount 
of the judgment, interest and costs 
required to be collected from judgment 
debtor, where principal of the judg- 
ment was named and the interest due 
could be easily ascertained.—Schuster 
v. Merrill, 106 P.2d 192. 

Ariz. When a sheriff goes hunting 
or fishing, he acts as a private citizen 
and his surety is not liable for his 
torts while he is on such expedition.— 
Truog y. American Bonding Co. of. 
Baltimore, 107 P.2d 203. 

Generally, official bond of sheriff or 
constable imposes liability only for 
what the officer unlawfully does or 
omits to do in the execution of his of- 
fice or of some official duty imposed by 
law, and does not cover any act or 
omission done without authority of law 
or in his private or personal capacity. 
—Truog y. American Bonding Co. of 
Baltimore, 107 P.2d 203. 

IiLApp. Where creditor secured val- 
id judgment against debtor and a 
valid execution was issued on such 
judgment and delivered to constable 
to execute, the constable did not breach 
his official bond by serving execution 
upon debtor, giving him notice to file 
a schedule of all his personal prop- 
erty, and by seizing his automobile, 
notwithstanding fact that automobile 
was subject to a prior lien, and that 


wD 


0) i 
Stats, c. 52, § 14.—People, 
of Boerger.v. Martin, 29 N. 
2d 119, 306 Ill.App. 505. — 

Kan. Under statute, surety on sher- 
iff’s bond is liable not only for proper 
handling cf funds and delivery of pa- 

pers and property to successor in of- 

fice, but also for faithful performance 
and execution of the duties of the of- 
fice including the making of arrests 
and care of prisoners. Gen.St.1935 

19-802.—Pfannenstiel v. 105 

P.2d 886, 152 Kan. 479 

Miss. Where sheriff resigned several 

weeks before return day of execution, 
duty imposed on him by statute of 
making return on return day was not 
violated while he was in office and, 
therefore, neither he nor his surety 
could be held liable under the statute 
for failure to make return on return 
day. Code 1930, § 3317—W. T. Raw- 

leigh Co. v. Hester, 200 So. 250. 

Mo. The surety on sheriff's official 
bond was not liable to the county for 
the amount of illegal items of com- 
pensation which had been paid to the 
sheriff under a mistake of law honestly 
made by county.—Maxwell v. Andrew 
County, 146 S.W.2d 621. 

§ 841 } 

Ga.App. Where levy on _ plaintiff’s 
crop was illegal because crop was un- 
matured, alleged acts of plaintiff in 
turning his hogs in upon the crop 
were not criminal in character, and 
therefore sheriff had no probable cause 
for arresting and _ prosecuting the 
plaintiff. Code 1933, §§ 39-119, 85- 
1903.—_Hester v. Shrouder, 13 S8.H.2d 
875, 64 Ga,App. 572. 


Doerfler, 


§ 877 — 

Del. In action on bond of former 
sheriff for the nonforthcoming of pon- 
derous property levied on, where there 
was nothing in record to suggest the 
existence of statutes judicially no- 
ticed by the trial court and relating to 
permission to be issued by state high- 
way department and local authorities 
for operation over public highways of 
vehicles exceeding certain maximum in 
size and weight was considered by the 
sheriff, statutes had no _ pertinency, 
since they were enacted in the general 
public interest and not for the protec- 
tion of sheriffs in the discharge of 
duties relating to the care of property 
under levy. Rev.Code 1935, §§ 5657, 
5700.—State, to Use of Henderson, v. 
Clark, 20 A.2d 127, reversing 13 A.2d 
445, 1 Terry 441. 


2382 

Del. In action on bond of former 
sheriff for the nonforthcoming of prop- 
erty levied on, it was not the duty of 
plaintiff to request the sheriff to place a 
watchman on the premises, and it was 
likewise immaterial that there is no 
statutory duty imposed on sheriffs to 
employ a watchman to safeguard prop- 
erty taken in execution.—State, to Use 
of Henderson v. Clark, 20 A.2d 127, 
reversing 13 A.2d 445, 1 Terry 441. 


§ 965 

Tex.Com.App. In proceeding against 
sheriff and his surety to recover .dam- 
ages under statute making officer, who 
improperly sells any property, liable to 
injured party for penalty, as result of 
allegedly unlawful foreclosure _ sale, 
complaint alleging that sheriff made 
sales in absence of plaintiff's agent for 
nominal considerations at 11 o’clock 
after having promised that sales should 
be made at 11:30 and that sales were 
made at side entrance of courthouse, 
tested by demurrer, was insufficient un- 
der statute, in view of fact that statute 
provides that sales may be made_be- 
tween 10 o’clock a. m. and 4 o'clock p. 
m., and that statute defines ‘“‘courthouse 
door” as either of the principal entranc- 
es to the courthouse provided by prop- 
er authority for holding of district 
court. Rev.St.1925, arts. 3804, 3809, 
3819.—Randerson v. Dallas Joint Stock 
Land Bank of Dallas, 147 S.W.2d_769, 
reversing Dallas Joint Stock Land Bank 
of Dailas v. Randersen, 127 S.W.2d 593. 
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nst a sheriff and surety on 
a trespass upon plaintiff's person by a 
deputy sheriff under « ‘or of office and 
in scope of deputy’s authority al- 
though surety is sued jointly and is 
liable by virtue of its contract.—Leath 
v. Smith, 200 So. 623, 240 Ala. 639. 
8 1013 \ 
Tex.Civ.App. county could main- 
tain suit against sheriff and tax col- 
lector, and his surety, for failure to 
account for excess official fees, without 
necessity that sheriff’s accounts be 
first settled and audited by commis- 
sioners’ court, since claim for expenses 
incurred was not a claim against the 
county and sheriff had burden of pre- 
senting such claim.—Taylor vy. Brew- 
ster County, 144 8.W.2d 314, error dis- 
missed, judgment correct. 
027 


N.D. In action by execution creditor 
against sheriff and the surety on his of- 
ficial bond to recover damages for sher- 
iff's failure to sell property levied on 
under the execution, it was a good 
defense that the execution. creditor 
failed to advance moneys sufficient to 
discharge the fees of the printer for 
publishing the notice of sale on demand 
therefor by the sheriff. Comp.Laws 
1913, § 7767.—Smith v. Hanson, 293 
N.W. 551, 129 A.L.R. 31356. 

§ 1042 

D.C.S.C. A sheriff and his deputy 
were not ‘necessary parties” and 
‘Droper parties” to an action against 
surety on sheriff’s joint and _ several 
bond, since where the liability on a 
bond is joint and several all who are 
liable may be joined, or one or more 
or any number less than all may be 
sued at the option of the plaintiff, and 
an action may be maintained against the 
sureties, or one or more of them with- 
out joining the principal, or against 
the principal alone as well as against 
the principal in conjunction with any 
of the sureties, as the plaintiff may de- 
cide. Code §.C.1932, § 407; Federal 
Rules of Civil Procedure, rule 21, 28 
U.S.C.A, following section 723¢.—Mc- 


Alister v. Fidelity & Deposit Co. of 
Maryland, 37 F.Supp. 956. 
§ 1046 


Ala. In action against a sheriff and 
surety on sheriff’s bond for damages 
allegedly sustained when plaintiff was 
shot by a deputy sheriff while deputy 
was attempting to arrest plaintiff, 
complaint was not fatally defective 
for failure to allege that deputy was 
acting under color of office where 
complaint alleged that a duly author- 
ized deputy, appointed by _ sheriff, 
while acting within scope of employ- 
ment as deputy and while attempting 
to arrest plaintiff, wrongfully shot 
plaintiff.cLeath v. Smith, 200 So. 623. 
240 Ala. 639. 

Kan. In action for injuries allegedly 
received by plaintiff in connection with 
his arrest and incarceration, where 
complaint was sufficient to state cause 
of action against sheriff, it also stated 
cause of action against surety on 
sheriff's bond, notwithstanding com- 
plaint contained no allegation of fraud, 
deceit or oppression in connection with 
the incarceration of plaintiff. Gen.St. 
1935, 19-802,—Pfannenstiel v. Doerfler, 
105 P.2d 886, 152 Kan, 479. 

§ 1093 

Del. In action on bond of former 
sheriff for the non-forthecoming of prop- 
erty levied on, testimony with respect 
to custom of having ponderous prop- 
erty guarded only if attorney for plain- 
tiff in the writ so directed after being 
notified should not have been con- 
sidered where there was no proof that 
attorney for the plaintiff in the writ 
was notified.-State, to Use of Hender- 
son, v. Clark, 20 A.2d 127, reversing 
13 A.2d 445, 1 Terry 441. 

The sheriff was charged with the 
duty to exercise that degree of care 
in the keeping of crane levied on which 
men in general exercise over property 
of like class, and evidence, in action 
on sheriff’s bond for non-forthcoming 


_ of the crane after levy, concernin 
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sheriff's bond for damages caused by 
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levy, should en ived 
since to take the conduct of others ai 
furnishing a sufficient legal standard 
of negligence would be to abando! 
standard set up by the substantive la 
—State, to Use of Henderson, v. Cla: 
20 A.2d 127, reversing 13 A.2d 4 
Terry 441, : tee: 
Ga.App. Where first count alle; 
that chattel mortgage fi. fa. had bee 
levied by sheriff on growing crops it 
plaintiff's field, that plaintiff allo 
hogs to get into the field, that bec 
thereof sheriff became incensed — 
obtained a warrant charging plain 
with a misdemeanor contempt of 
that sheriff arrested plaintiff und 
warrant and lodged him in jail 
that the arrest and confinement wer 
without probable cause and malicious! 
done, and that charges against plaintiff | i 
had terminated favorably to him by 
reason of return by grand jury of a 
“no bill”, refusal to permit witnes: 
of defendant sheriff and his s 
which witness was clerk of grand ju 


grand jury to return the no b as 

not error.—Hester v. Shrouder, 13 S.E 

2d 875, 64 Ga.App. 572. ; f 
1094 


Ga.App. Where a chattel mortg: 
fi. fa. was levied by sheriff on person- 
alty including growing crops in plain 
tiff’s field as plaintiff's property, pl: 
tiff permitted his hogs to get into the | 
field and to destroy the crops so levie 
on, sheriff became incensed and ob 
tained a warrant charging plain’ 
with misdemeanor contempt of ¢ 
and arrested plaintiff under warra 
and lodged him in jail, evidence i 
suit on sheriff’s official bond autho 
ized verdict for plaintiff either on th 
ory of malicious prosecution or 
false imprisonment.—Hester vy. Shr 
er, 13 S.H.2d 875, 64 Ga.App. 572. — 

§ 1097 ie 


Ga.App. 


Nf 
1933, 


§§ 89-4 -1308— 
Hawkins v. National Surety Corpora- | 
tion, 11 S.B.2d 250. fs 
§ 1106 1 «ae 
Ga.App. Where there was evidence ~ 


which authorized jury to find damages © 
growing out of act of sheriff in ar- — 
resting, i i i 
plaintiff 


from which jury could infer that crops, 
after being levied upon by sheriff, were 
by his negligent failure to protect and — 
preserve them, damaged in amount of © 
$2,800, verdict for plaintiff for $2,350 
was supported by evidence.—Hester cae 
Shrouder, 18 S.E.2d 875, 64 GaApp.  — 
1 by aii 


572. ' 
§ 1132 ee 

Mo. The right of a public officer, 
such as a sheriff, to be compensated __ 
by salary or fees for the performance 
of duties imposed on him by law, does ~ 
not rest on any theory of contract, ex- 
press or implied, but is purely a crea- — 
ture of the statute.-—Maxwell v. Andrew 
County, 146 S.W.2d 621. 


§ 1134 
_ Ala. Where “enabling act” provid- 
ing for employees in county sheriff’s 
office was passed at same session of 
Legislature, but at later date than 
Mobile County Civil Service Act, the 
“enabling act” would be considered as 
having amended Civil Service Act. 
Loc.Acts 1939, pp. 298-818, 355, 356. 
—Mobile County v. State ex rel. Farm- 
er, 3 So.2d 485. 
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§1 
Tex.Civ.App. Under statute provid- 
ing for employment of regular depu- 
ties known as county traffic officers to 
enforce highway laws, commissioners’ 
eourt has authority, acting in econjunc- 
tion with sheriff, to determine whether 


it is desirable to have traffic officers in 
ae particular county, and, if so, how many 
: are to be employed and at what salary, 
and court may dispense with service 
as whole whenever it is no longer need- 
ed, but such officers being deputy sher- 
- iffs should be appointed by sheriff with 
approval of commissioners’ court to be 
directed and controlled by sheriff, and 
it is mandatory duty of commissioners’ 
court to discharge such traffic officers 
if recommended by sheriff, and right to 
appoint traffic officers and to discharge 
‘ them is not vested in commissioners’ 
court. Vernon’s Ann.Civ.St. art. 6699b. 
 —Wood v. engage S.W.2d 96. 
j 1 


_—~—Ss«*Fenn. The private act_applicable on 
a population basis to Tipton county 
alone ‘fixing sheriff’s salary at $3,600 
per annum and in effect guaranteeing 
minimum compensation to sheriff of 
such county without guaranteeing like 
salary to sheriffs of other third class 
counties who under general law are 
wholly dependent for compensation on 
fees of their office is unconstitutional 
on ground that it violates provisions 
against partial legislation. Priv.Acts 
-—«-:19389, c, 416, §§ 1-4; Const. art. 1, § 8, 
> art. 11, § 8.—Tipton County v. Scott, 
- 9151 S.W.2d 167,177 Tenn. 507. 


by § 1138 : 
oe Ky. An officer, such as a sheriff, 
elected or appointed for a term, whose 
salary or fees are fixed by law, can- 
not be required to accept a_ less 
amount, even by agreement, but the 
‘rule ig not applicable to deputy of- 
ficers, such as a deputy sheriff, or one 
who holds office at the pleasure of the 
appointing power, and who may_be 
removed at any time—Hodges v. Da- 
viess County, 148 S.W.2d 697, 285 Ky. 
i 50S. 

a4 § 1148 

Tex.Civ.App. Under conditions pro- 
vided in statute, relating to allowances 
for ex. officio services, commissioners’ 
court may authorize payment of ex 
officio compensation to sheriff and tax 
-  eollector in its discretion. Vernon’s 
- -Ann.Ciy.St. art. 3895.—Taylor v.: Brew- 
ster County, 144 S.W.2d 314, error dis- 
oD missed, judgment correct. 
NG § 1150 

_  -‘Tex.Civ.App. County was not enti- 
tled to recover penalty from sheriff for 
alleged failure to file statement regard- 
ing fees collected, etc., in absence of 
; showing of willful intent to violate 
the statute. Vernon’s Ann,.Ciy.St. art. 
3897.—Cook v. Nacogdoches County, 
. 147 S.W.2d 943, error dismissed, judg- 
- ment correct. 
§ 1152 


j Ala. Where petitioner was not clas- 
ay sified as a chief clerk in Mobile county 
sheriff’s office at salary of $200 per 
month under Mobile County Civil Serv- 
4 ice Law until after effective date of 
B “enabling act” passed at same session 

of Legislature providing for employees 


erty, « 


. in sheriff's office and salaries to be 
4 paid, but containing no provision for 
; petitioner at $200 per month, petitioner 
) was not entitled to that salary, but 
only to such amount and for such posi- 
tion as was authorized in the ‘enabling 
act”. Loc.Acts 1939, pp. 298-318, 355, 
fe 356.—Mobile County y. State ex rel. 
Farmer, 3 So.2d 435. 
. Ky. An officer, such as a_ sheriff, 
‘ elected or appointed for a term, whose 
¥ salary or fees are fixed by law, can- 
not be required to accept a_ less 
. amount, even by agreement, but the 
5 rule is not applicable to deputy of- 
d ficers, such as a deputy sheriff, or one 
4 who holds office at the pleasure of the 
appointing power, and who may be re- 
i moved at any time—Hodges v. Da- 
viess County, 148 S.W.2d 697, 285 Ky. 


R39, 
: 508. 
Sheriff, though entitled under stat- 
i ute to $1 for each dog seized and im- 
pounded and to $1 for each dog killed, 
had the right y agreement to fix 
the compensation of deputy sheriff ap- 
ointed by him to seize, impound, 
eep, and kill dogs, at $1 for each dog 
seized, impounded, and killed. Ky.St. 
§ 68b-19 et seq.—Hodges y. Daviess 
County, 148 S.W.2d 697, 285 Ky. 508. 
Where neither county judge nor 


any member of fiscal court knew about — 


alleged secret arrangement between 
sheriff and deputy sheriff for pay- 
ment to deputy sheriff at end of sher- 
iff's term of fee for seizing and im- 
pounding dogs, and the county judge 
and members of fiscal court were led 
to believe that claims presented and 
paid were all that were intended, and 
live stock fund from which fees for 
seizing and impounding dogs were 
primarily payable was practically de- 
pleted, and deputy sheriff’s claim for 
fees was not taken into consideration 
in making county’s general fund puges 
et, deputy sheriff was ‘estopped’ to 
recover claim from cqunty. Ky.St. § 
68b-19 et seq.—Hodges vy. Daviess 
County, 148 S.W.2d 697, 285 Ky. 508. 

W.Va. ‘The purpose of statute relat- 
ing to deputies and assistants of sher- 
iffs and clerks of the courts is to pro- 
vide for fixing of aggregate amounts 
necessary for salaries of deputies and 
assistants of sheriffs and clerks of -va- 
rious courts of record and to provide 
for employment and discharge of such 
deputies and assistants. Code 1931, 7- 
7-7 aS amended by Laws 19389, c. 19. 
—Raleigh County Court y. Painter, 15 
8.H.2d 396. i 
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N.Y.Sup. The term “vacated’’-within 
statute providing that in all counties 
where levy has been made under a war- 
rant of attachment and warrant is va- 
cated by order of court, sheriff is en- 
titled to poundage upon value of prop- 
erty attached not exceeding amount 
specified in warrant, includes an ‘an- 
nulment” which results when an action 
in which a warrant of attachment has 
been granted terminates in a judgment 
for the defendant, since the words “an- 
nulled”’ and “vacated”? are not technical 
words and there is nothing which pre- 
vents identical idea conveyed by both 
from being expressed by use of either 
word. Civil Practice Act, §§ 7, subd. 4, 
1558, subd. 18.—Dempsey v. John A 
Lynch Co., 25 N.Y.S.2d 164, 175 Misc. 
710, affirmed 25 N.Y.S.2d 166, 261 App. 
Div. 829. 

N.¥.Sup. Levy of attachment made 
for $51,046.80, with interest, costs and 
disbursements, instantly operated and 
became effectively impressed on what- 
ever property in hands of trust com- 
pany was subject to levy, and mistake 
of trust company in issuing statutory 
certificate reciting that levy was im- 
pressed on $4,296.33, which was subse- 
quently corrected by amended certifi- 
cate stating that levy was impressed on 
$55,000, could not change legal effect 
of the levy but the levy was impressed 
on entire amount of $55,000 and pound- 
age fees of sheriff were legally assess- 
able on the larger sum. ‘Civil Prac- 
tice Act, § 918.—Buxbaum y. Assicura- 
zioni Generali, 25 N.Y.S.2d 357, 175 
Mise. 785. 

Even if it is necessary for sheriff to 
file an inventory on attaching property 
his omission to do so does not affect 
the validity of the levy or his right to 
poundage fees. Civil Practice Act, § 
921.—Buxbaum y. Assicurazioni Gener- 
ali, 25 N.Y.S.2d 357, 175 Misc. 785. 

Pa.Com.Pl. A institutes ‘before an 
alderman several suits on all of which 
judgments are obtained but in some of 
which execution did not realize the 
amount of these costs. B, the~con- 
stable, sued for his legal costs in sery- 
ing the various writs. Held, that B is 
entitled to his costs irrespective of the 
results of suits begun by A.—Ehrhardt 
v. Kaplan Bros. & Co., 42 Lack.Jur. 7. 

The constable, having performed his 
duty in serving writs in A’s cases, is 
entitled to his costs in so doing and 
can maintain action therefor.—Ehrhardt 
v. Kaplan Bros. & Co., 42 Lack.Jur. 7. 

§ 1176 

Ohio App. Under the statute dealing 
with the fees of a county sheriff, the 
right of the sheriff to poundage is lim- 
ited to moneys actually made and paid 
to the sheriff, and even on money actu- 
ally made and paid to the sheriff, his 
right to poundage is limited to the 
amount over and above the claim of a 
purchaser who is entitled to a part of 
the proceeds of the sale, and where 
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those limitations, the sheriff is not e 
titled to poundage. Gen.Code, § 2845. 
—Union Joint Stock Land Bank v. Sef- 
den, 28 N.H.2d 567, 64 Ohio App. 182. 


§ 1181 

Mo. Payments made by county to 
sheriff for mileage for use of personal 
automobile in investigating alleged vio- 
lations of the criminal law, and in- 
vestigating and reporting on automo- 
bile and other accidents, and for sery- 
ices in election, were unauthorized in 
view of statutory specifications as to- 
when mileage is to be paid which did 
not include the instances mentioned, 
thereby constituting an implied prohi- 
bition .upon collection of mileage in Sa 
other instances, and fact that statutes 
do not provide any compensation for 
the work which a sheriff may have to 
do in preserving the public peace, and 
that the sheriff’s: services rendered in 
the election were without statutory au- 
thority. Mo.St.Ann. §§ 11518, 11791, 
11792, 11793, pp. 7435, 7014, and 7017. 
FMaxwell y. Andrew County, 146 S.W. 
2 3 


§ 1185 

Mo. Even if it should be assumed 
that there exists a quasi-contractual 
right not based on statute under which 
an officer, such as a sheriff, may be 
reimbursed for expenses, such right 
should be limited to the recovery of 
money actually paid out in the pur- 
chase of equipment which was rea.on- 
ably essential for the performance of 
the officer’s duties.—Maxwell v. Andrew 
County, 146 S.W.2d 621. 

W.Va. The purpose of statute relat- 
ing to deputies and assistants of sher- 
iffs and clerks of the courts is to pro- 
vide for fixing of aggregate amounts 
necessary for salaries of deputies and 
assistants of sheriffs and clerks of va- 
rious courts of record and to provide 
for employment and discharge of such 
deputies and assistants. Code 1931, 7- 
7-7 as amended by Laws 1939, ec. 19.— 
Raleigh County Court y. Painter, 15 
S.H.2d. 396. 

§ 1192 

Ky. Fiscal court was liable for long- 
distance telephone calls made by sher- 
iffs over telephone in office on official 
business for the purpose of the appre- 
hension of criminals. Ky.St. § 1840.— 
Barkley v. Gatewood, 147 S.W.2d 373, 
Creed Deen a HE 

The fiscal court was liable for per- % 
manent record books~ purchased by 
sheriffs to use in showing collection of 
state and county taxes. Ky.St. § 1840; 
Ky.St. § 4139.—Barkley v. Gatewood, 
147 S.W.2d 3738, 285 Ky. 179. 


§ 1198 

Mo. Payments made by county to 
sheriff for mileage for use of personal 
automobile in investigating alleged vio- 
lations of the criminal law, and inves- 
tigating and reporting on automobile 
and other accidents, and for services in 
election, were unauthorized in view of 
statutory specifications as to when 
mileage is to be paid which did not in- 
clude the instances mentioned, thereby 
constituting an implied prohibition up- 
on collection of mileage in other in- 
stances, and fact that statutes do not 
provide any compensation for the work 
which a sheriff may have to do in pre- 
serving the public peace, and that the 
sheriff's services rendered in the elec- 
tion were without statutory authority. 
Mo.St.Ann. §§ 11518, 11791, 11792, 
11793, pp. 7435, 7014, and 7017.—Max- 
yh v. Andrew County, 146 S.W.2d 

§ 1216 

Tex.Civ.App. Agreed statement that 
amount sued for represented difference 
between sheriff's automobile expenses 
at four cents per mile and amount paid 
him by the commissioners’ court, and 
that claim was rejected by the commis- 
sioners’ court, established every fact 
essential for recovery, as against con- 
tention that sheriff failed to prove that 
he had filed sworn report or presented 
his account for audit and allowance as 
required by statute. Vernon’s Ann. 
Civ.St. art, 3899(b).—Cook v. Nacog- 
doches County, 147 S.W.2d 948, error 
dismissed, judgment correct, 


‘ 


set forth in his statement is a con- 
clusion of law; (3) the agreement upon 
which plaintiff seeks to recover is 
nudum pactum. Defendant’s conten- 
tion that the statement set forth wheth- 
er the agreement between the parties 
was oral or written, cannot be raised 
under the rule as taken, but on motion 
to strike off statement. Held, that 
plaintiff’s statement, disclosing a good 
cause of action and containing suffi- 
cient notice to defendant as to extent 
and nature of claim, complies with the 
Practice Act of 1915, 12 P.S. § 382 et 
seq. Neither can the question of 
nudum pactum be considered as_ de- 
fendant’s proper course would have 
been by affidavit of defense and not by 
attack on the form of plaintiff's plead- 
ings.—Erhardt vy. Kaplan Furniture Co., 
41 Lack.Jur, 92. 
§ 1230 

Tex.Civ.App. Action of county sher- 
iff in erroneously charging and collect- 
ing from state fees for services per- 
formed by sheriff in going out of coun- 
ty and making arrests and returning 
defendants to the county before they 
were indicted, and in taking such sums 
into consideration in sheriff’s account- 
ing with county was taken under mu- 
tual ‘mistake of law” and sheriff could 
not recover from county the amount 
paid by the sheriff in settlement of the 
state’s claim against him, in absence 
of fraud or duress.—Stegall vy. McLen- 
nan County, 144 S.W.2d 1111, error 
dismissed, judgment correct. 

The county had right to examine the 
account of the county sheriff to deter- 
mine extent of county’s liability to the 
sheriff.—Stegall vy. McLennan County, 
144 S.W.2d 1111, error dismissed, judg- 
ment correct. 

Where it was brought to attention 
of county sheriff that he had collected 
illegal fees from the state, which were 
taken into consideration in sheriff’s 
accounting with county, sheriff had 
duty to report such fact to the com- 
missioners’ court of the county within 
a reasonable time in order that it could 
use such means as it had at its com- 
mand to determine, if it so desired, 
what off-sets or claims, if any, it had. 
—Stegall v. McLennan County, 144 S. 
W.2d 1111, error dismissed, judgment 
correct. 


SHIPPING 


§ 4 

D.C.Pa. The statute prohibiting for- 
eign yessels from transporting passen- 
gers between ports in the United 
States, either directly or by way of a 
foreign port, under a penalty of $200 
for each passenger transported, is de- 
signed to exclude ships of foreign reg: 
istry from carrying on coastwise or 
other domestic traffic by direct or in- 
direct carriage of passengers from one 
United States port to another. 46 U. 
$.C.A. § 289.—The Granada, 35 F.Supp. 


892. 
§ 10 J 
Wash. Vessel only 62.2 feet in 
length and propelled by a Diesel en- 
gine was a “motorboat” within Motor 
Boat Act providing that word ‘‘motor- 
boat’ includes every vessel propelled 
by machinery and not more than 65 
feet in length except tugs and tow- 
boats propelled by steam. Motor Boat 
Regulations Act, § 1, 46 U.S.C.A, § 511. 
—National Grocery Co. v. Olsen, 108 
P.2d 320. 
§ 29 
C.C.A.9. The maritime safety laws 
are paramount to the National Labor 
Relations Act to the extent that any 
proposed order of the National Labor 
Belations Board may increase the dan- 
ger which the safety legislation seeks 
to prevent or lessen. National Labor 


Cr. 
46 U.S.C § 70 
Co. v. National L 
Board, 120 F.2d 186. 
Order of the National Labor Rela- 
tions Board would not be enforced in 
so far as order purported to hold that 
habitual drunkard who had been elect- 
ed as a labor leader should have been 
retained as boatswain of gag and oil 
tanker and in so far as employer was 
directed to make good to him any 
back pay. National Labor Relations 
Act, 29 U.S.C.A. § 151 et seq.—Texas 
Co. v. National Labor Relations Board, 
120 F.2d 186. 


abor Relations 


§ 41 
C.C.A.Cal. The use of vessel in oc- 
cupation not permitted by its registry 
did not warrant forféiture of vessel to 
the United States under statute au- 
thorizing forfeiture of vessel for which 
registry has been fraudulently ob- 


tained or used, since use of vessel for~ 


purposes other than authorized by 
registry is not necessarily a fraudu- 
lent obtaining nor use of certificate of 
registry: 746 “U.S:CrAius 60-20 2=8, *y; 
Worthington, Ine., 117 F.2d 936. 
The statute authorizing forfeiture of 
vessel for which registry has been 
fraudulently obtained or used is high- 
ly “penal” and cannot be liberally con- 


strued. 46 U.S.C.A. § 60—U. S. vy. 
Worthington, Ine, 117 F.2d 936. 
D.C.Pa. Where Honduran vessel, 


which had as its principal business im- 
portation of bananas from tropics, but 
which also as incident to main busi- 
ness carried a limited number of trop- 
ical cruise passengers, sailed from New 
York to Mexico where a cargo was 
taken on and ship proceeded home- 
ward, but to get bananas into a port 
for sale while in a saleable condition, 
vessel put into port at Philadelphia 
and cargo and passengers were dis- 
charged there, railroaa fare to New 
York being given passengers, owner of 
vessel was not subject to fine for vio- 
lation of statute prohibiting foreign 
vessels from “transporting passengers 
between ports in the United Scates.” 
46 U.S.C.,A, § 289.—The Granada, 35 
F.Supp. 892. 


§ 73 

D.C.La. Where the Union of Soviet 
Socialist Republics invaded the Re- 
public of HWstonia and set up govern- 
ment which was not recognized by the 
United States and such government 
eonfisecated shipping enterprises in Es- 
tonia, a corporation organized for pur- 
pose of protecting rights of owners of 
an Hstonian ship as those rights exist- 
ed prior to the invasion was entitled 
to possession of the ship for that pur- 
pose, and neither a former owner, who 
was under surveillance of the govern- 
ment set up after the invasion, nor a 
corporation organized under laws of 
such government to take over the ship 
and other similar property, could 
maintain libel to recover possession of 
the ship.—The Signe, 39 F.Supp. 810. 


§ 103 © 
D.O.N.Y. The seller was not bound 
by an alleged contract for sale of ves- 
sel to purchaser by persons who had 


no title to vessel—Munson Line vy. 
Vervliet, 39 E.Supp. 945. 
§ 118 
D.C.N.Y. An oral agreement that 


purchaser of vessel would pay for sup- 
plies on board and for insurance pre- 
miums for insurance protecting pur- 
chaser pending transfer, and that seller 
should have a maritime lien therefor, 
constituted a new promise, and seller 
was not “estopped” from recovering 
for supplies and insurance premiums 
by provisions in the written agreement 
of sale.—Munson Line vy. Vervliet, 39 F. 
Supp. 945. 

A written declaration by seller of 
vessel that vessel was free of any ob- 
ligations whatsoever against others did 
not ‘estop” seller from enforcing pur- 
chaser’s verbal agreement to pay for 
supplies on vessel, cost of moving ves- 
sel and insurance premiums, since dec- 
laration related to obligations from 
seller to others, and seller could have 
no lien against vessel or claim against 


. ? 
subds. 5, 6.— 


A purchaser of vessel could not | 
seller’s claim based on ps Diag te 
pay for supplies on ship, cost of t ir > 
ferring vessel and insurance premiums, — 
on ground that all prior agreements — 
were merged in formal instrument of — 
title, where recovery was being so 
under agreement which could no 


e- ha 


sufficient to clothe attorne 
er to execute agreement of sale.—Mun- 
son Line v. Vervliet, 39 F.Supp. 945. 
The agreement of purchaser’s attor- 
ney in fact to pay for cost of mov 
vessel purchased, if unauthorized, 
ratified by payment made on account. 
Episiesecey Line v. Vervliet, 39 F.Sup 
An attorney in fact for purchas 


Munson Line v. Vervliet, 
945. 2 . 
A purchaser’s direction to his att 

ney in fact to turn over papers re. 
ing to purchase to captain of ve: 
constituted a ratification of attorney 


vessel Munson Line v. 3d 
F.Supp. 945. (53 


§ 123 ee’. 

C.C.A.N.Y. The Ship Mortgage Act 
was designed to make ships’ m 
gages desirable investments, and p 
pose of act was to make such mo. 
gages as available for investment 
other securities with which the public | 
ig accustomed to deal, and to render 
that class of securities attractive which 
had been unmarketable before. Ship 
Mortgage Act 1920, § 30, subds. A- 
46 U.S.C.A, 911 et seq.—The F 
vorite, 120 F.2d 899, affirming 34 . 
Supp. 324. be 
D.C.N.Y. The Ship Mortgage Act 
was enacted in order to attract in- 
vestors to loan money on a ship, an 
to liberalize old rules governing bo 
tomry bonds and maritime liens. Ship 
Mortgage Act of 1920, 46 U.S.C.A. § 
911 et seq.—The Favorite, 34 F.Supp. ¢ 
324, ae 
§ 126 hae 

Wash. A bill of sale of a vessel 
must be recorded in office of Collector 
of Customs to permit purchaser named 
in bill of sale to execute a_mortgage 
on the vessel.—Whiting v. Rubinstein, _ 
116 P.2d 305. Ba 


132 a 

C.C.A.N.Y. The statutory require- 
ment that the date of maturity of a 
ship’s mortgage be entered in custom- 
house record and endorsed on ship’s © 
documents does not limit the time 
when the security may be enforced — 
and lien may have priority, since such 
requirement is to enable persons mak- © 
ing advances or furnishing repairs to — 
vessels to know when mortgage ma- 
tures in order that they may deter- 


subd. C, 
U.S.C.A. § 921.—The Favorite, 120 F.2d 
899, affirming 34 F.Supp. 324, 

D.C.N.Y. Under the Ship Mortgage 
Act, the lien of a mortgage on a ship, 
and, if it is a preferred mortgage, the 
preferred status thereof, remains so 
long as the mortgage is unpaid, un- 
less lost by reason of provisions of the 
act itself. Ship Mortgage Act of 1920, 
46 U.S.C.A. § 911 et seq.—The Favorite, 
34 B.Supp. 324. 

In order to determine whether pre- 
ferred status of a mortgage on a ship 
is waived or lost by laches because of 


- court was. required to look to the 
-.  $Ship Mortgage Act itself and not out- 
side the act. Ship Mortgage Act of 
‘ea 1920, 46 U.S.C.A. § 911 et seq.—The 
_ Favorite, 34 F.Supp. 324. 

<e The words “or otherwise”, as used in 
_  $hip Mortgage Act providing that 
nothing contained in the act should 
--~-‘+be construed to prevent mortgagee from 
waiving right to lien or preferred sta- 
‘tus thereof by agreement “or other- 
wise’, do not mean waiver by delay 
jn foreclosing, which is of no conse- 
Sah quence in determining whether there 
has been a waiver. Ship Mortgage Act 
§ 30, subd. S, 46 U.S.C.A. § 974.—The 
Favorite, 34 F.Supp. 324. 


ae “Delivery” of vessel to pur- 
chaser from mortgagee bank which 
had purchased vessel at foreclosure 
- gale did not occur when vessel was re- 
myanized to be retained for improve- 

mts and repairs to make it sea- 
worthy, when it was 
being used in the shipping 
and it was from the date 


terest should be calculated on pur- 
chase price as affecting mortgagor’s 
indebtedness to bank.—Murphy ~ v. 
Merchants Nat. Bank of Mobile, 200 
So. 894, 240 Ala. 688. 

_A mortgagee bank in foreclosing un- 
i first mortgage on a vessel 


ae vessel at foreclosure sale 
did not commit a breach of trust in 
changing name of vessel, where mort- 
ih gagor had changed its name after 
he had purchased vessel, but expenses 
- and attorney’s fees incurred in ef- 
_fectuating change of name should. be 
borne by bank and not by mortgagor. 
-—Murphy v. Merchants Nat. Bank of 
Mobile, 200 So. 894, 240 Ala. 688. 
Where mortgagee bank which pur- 
chased mortgaged vessel at foreclosure 
- sale resold vessel for a stated sum, 
bank was not entitled to receive in ad- 
dition a further sum in the nature of 
an interest in the purchaser’s  busi- 
ness, and the mortgagor was entitled 
to a credit for both sums as of date 
of sale and actual delivery of vessel.— 
- Murphy v. Merchants Nat, Bank of 
Mobile, 200 So. 894, 240 Ala. 688. 
Reduction of purchase price of fore- 
closed vessel by mortgagees without 
knowledge, consent, or approval of 
‘ mortgagor was improper, and_ that 
I reduction would not be allowed in de- 
termining credit to which mortgagor 
; was entitled on his indebtedness.— 
wal Murphy v. Merchants Nm. Bank of 
Mobile, 200 So. 894, 240 Ala. 688. 


Where conditioning of foreclosed 
vessel postponed time of actual de- 
livery to purchaser of vessel from 


mortgagee bank which had purchased 
vessel at foreclosure sale mortgagor 
was not entitled to credit on his debts 
and assumed obligations as for rentals 
before date of actual delivery.—Mur- 
phy y. Merchants Nat. Bank of Mo- 
bile, 200 So. 894, 240 Ala. 688. 
; Where mortgagee bank bought 
: mortgaged vessel at foreclosure sale 
f and resold vessel, mortgagor was en- 
titled to have sale price credited on 
* his indebtedness to bank, less neces- 
sary. expenses and reasonable attor- 
oe neys’ fees incurred in foreclosure and 


elearing vessel of liens in federal 
court, and state and municipal tax 
liens —Murphy v. Merchants’ Nat. 


Bank of Mobile, 200 So. 894, 240 Ala, 
688. 

Where mortgagee bank bought 
mortgaged vessel at foreclosure sale 
and resold vessel on credit, that sale 
was at bank’s risk, and hence interest 


- mortgagee’s delay in foreclosing, the 


; Oy ie TF BRON Sar Re aa ae OE 6 te 
charges after sale were not charge- ted 
city as 


able to mortgagor.—Murphy v. Mer- 
chants Nat. Bank of Mobile, 200 So. 
894, 240 Ala. 688. | . 

Where mortgagee bank purchased 
mortgaged vessel at foreclosure sale 
and resold vessel, mortgagor was 
properly allowed credits on his indebt- 
edness to bank for purchase price of 
property embraced in mortgage given 
to bank by company whose notes 
were indorsed by mortgagor, for pay- 
ment of insurance premiums, for un- 
earned premiums, and for a watch- 
man’s salary touching vessel to date 
of delivery.—Murphy v. Merchants 
Nat. Bank of Mobile, 200 So. 894, 240 
Ala. 688. 

Where mortgagee bank purchased 
mortgaged vessel at foreclosure sale 
and resold vessel, bank was. properly 
allowed reasonable attorneys’ fees for 
its suit against mortgagor as indorser 
and maker of mortgage notes.—Mur- 
phy v. Merchants Nat. Bank of Mo- 
bile, 200 So. 894, 240 Ala. 688. 

§ 139 

C.C.A.N.Y. A mortgagee having a re- 
corded preferred mortgage on ships was 
not barred from foreclosing mortgage 
by “laches”, although mortgagee .de- 
layed approximately nine years after 
expiration of date of maturity of mort- 
gage before commencing foreclosure 
proceedings and no extension of date of 
maturity of mortgage was ever made, 
recorded or endorsed, where mortgagor 
had reduced principal and kept up 
payment of interest until shortly be- 
fore foreclosure proceedings were filed. 
Ship Mortgage Act 1920, § 30, subds. 
A-W, 46 U.S.C.A. § 911 et seq.; Mer- 
chant Marine Act 1920, § 1 et seq., 46 


U.S.C.A. 597 et seq.—The Favorite, 
ane F.2d 6899, affirming 384 F.Supp. 


§ 143 

D.C.N.Y. The provisions of the Ship 
Mortgage Act relating to recording, 
ete., are intended as notice to the en- 
tire world, and one dealing with the 
ship has duty to ascertain. whether 
there is any incumbrance on the ship 
and, if he fails to do so, he does so 
at his peril. Ship Mortgage Act § 30, 
subds, D, H, J, 46 U.S.C.A. §§ 922, 923, 
941.—The Favorite, 34 F.Supp. 324, 


§ 149 ’ 

C.C.A.La. A contract, whereby tow- 
ing company agreed to lease barges to 
oil company at certain rate per month 
and to furnish tug to tow barges at 
certain rate for each trip, and where- 
by no receipt or bill of lading was is- 
sued by towing company and oil com- 
pany retained custody and control of 
oil until it was delivered to its cus- 
tomer, was one of ‘“‘charter’ of barges 
and a separate contract for towing 
whenever called upon to do so, and 
was not a contract of ‘affreightment.” 
—The Independent, 122 F.2d 141, re- 
versing 37 F.Supp. ae 


53 

D.C.N.Y. The provision in a char- 
ter for the hire of a derrick for use on 
a pier demolition project exempting 
New York City from liability for dam- 
ages to derrick was valid if charter 
was made by city as principal.—Phoe- 
nix Const. Associates v. City of New 
York, 33 F.Supp. 666. 

A charter is a “contract’’ and in ab- 
sence of some statutory limitation or 
considerations of an accepted public 
policy the parties to a charter may in- 
clude such waiver provisions as may 
constitute their bargain.—Phoenix 
Const. Associates v. City of New York, 
83 B.Supp. 666. 


? § 186 
See Australian Dispatch Line y. An- 
glo-Canadian Shipping Co. [1940] 4 
Dom.L.R. 104. 
§ 194 


D.C.N.Y. Where New York City pro- 
posed to the Works Progress Adminis- 
tration a pier demolition project and 
sponsored project, Administration was 
to provide funds and also do the work, 
charter for use of derrick contained 
clause exempting city from liability 
for damages to derrick, and derrick 
was under direction and control of 
Administration and not of any one con- 


vit) y ( 
a principal or as agent 

undisclosed principal, even though 

chase order for use of derrick was 


putas 
aS eXe- 
cuted by city.—Phoenix Const. Asso- 
ciates v. City of New York, 33 F.Supp. 


§ 222 : , 

D.C.La. Owner repudiating charter 
party by demanding irrevocable guar- 
anty against possible seizure or deten- 
tion of vessel was not entitled to stay 
of proceedings in charterer’s libel for 
breach of-charter party pending ar- 
bitration under clause therein. . United 
States Arbitration Act § 1 et seq., 9 U. 
S.C.A; 1 et seq.—Mitsubishi Shoji 
Kaisha, Limited, yv. Nicolaou, 38 F. 
Supp. 156. 


§ 224 

©.C.A.La. The chartering by towing 
company of barges to oil company 
amounted to a “demise’, notwithstand- 
ing that an employee of towing com- 
pany was on barges as watchman and 
pumpman.—The Independent, 122 F.2d 
141. reversing 37: F.Supp. 106. 

D.C.Md. The distinction between a 
“demise charter” and a “contract of af- 
freightment” lies in the point of man- 
agement, and if the vessel is furnished . 
with a crew paid by and under the con- 
trol of the owner, the nature of the 
charter is ordinarily not a demise char- 
ter, which results when the vessel is 
hired or rented out for a specified pe- 
riod or voyage without a crew, or with 
a crew paid by and responsible to the 
charterer, and in accordance with such 
distinction a demise charter is often 
called a “bare boat charter,’—The Steel 
Inventor, 35 F.Supp. 986. 


666. 


§ 

C.C.A.N.Y. The usual oral harbor 
contract for shipping carries an implied 
warranty of seaworthiness.—U. 8S. Gyp- 
PET v. Conners Marine Co., 119 F. 


3 

D.C.Me. Where ship was entitled to 
abandon voyage but did not prevent 
partial loading of cargo, although cap- 
tain stated to charterers bills of lading 
would not be signed, and there was 
partial loading of cargo pending nego- 
tiations which fell through, ship was 
not entitled to recovery of freight.—The 
George J. Goulandris, 36 F.Supp. 827, 


§ 300 

D.C.Me. That cargo agreed to be car- 
ried was declared to be contraband by 
one nation after declaration of war is 
important principally as affecting the 
danger of seizure or destruction, as re- 
gards rights and liabilities of char- 
ter parties on ship’s refusal to proceed, 
since there is nothing inherently un- 
lawful in the carrying of contraband 
merchandise by a neutral.—The George 
J. Goulandris, 36 F.Supp. 827. 

D.C.Me. Where the “restraint of 
princes” clause or similar language is 
found in the contract, a reasonable ap- 
prehension of capture or destruction of 
the ship or cargo will justify nonper- 
formance of the agreement to carry.— 
foots George J. Goulandris, 36 F.Supp. 


Whether apprehension of attack on a 
ship in time of war is to be considered 
reasonable and‘ therefore a justification 
for not performing a contract of car- 
riage depends on circumstances, éspe- 
cially upon the degree of danger shown 
to be present.—The George J. Goulan- 
dris, 36 F.Supp. 827. 

In determining rights and liabilities 
of parties to charter party on refusal of 
ship loaded with contraband to pro- 
ceed following a declaration of war, it 
is immaterial whether captain used his 
sole judgment! or whether he first used 
his own judgment in informing ship’s 
agents he would not sign bills of lading 
and was afterwards supported by his 
owners.—The George J. Goulandris, 36 
F.Supp. 827. 

Shipowners and captains with protec- 
tive clauses in contracts are not obliged 
fo gamble with death to themselves or 
their ships, even if the chances are 
considerably in their favor, and if a 
real danger is present, apprehension of 
it cannot be said to be “unreasonable” 
because many vessels voluntarily take 


iron for England was signed in peace 
time, ship was justified in abandoning 
voyage upon declaration of war by 
England and France against Germany 
who declared that serap iron was con- 
traband, on account of danger to ship, 
erew and cargo from German submar- 
ines.—The George J. Goulandris, 36 F. 
Supp. 827. 

D.C.N.Y. Where owner orally agreed 
to charter vessels to another for a pe- 
riod of two to about five months, but 
when written charter party was pre- 
_sented for execution, owner because of 
unusual conditions regarding availabil- 
ity of ships for foreign service insisted 
on limiting use of each vessel to one 
round voyage to South Africa, the oral 
agreement was breached, but where 
charterer because of its urgent need 
for bottoms acquiesced in the limita- 
tion, rights under the oral agreement 
were “abandoned,” and libels to recov- 
er damages for alleged- breach could 
not be maintained.—U. S. Nav. Co. v. 
Black Diamond Lines, 37 F.Supp. 1005. 


§ 30 

U.S.Or. Charter’s lien against a ves- 
sel for damages from breach of charter 
to carry lumber does not attach before 
the cargo is delivered to and received 
on board the _ yessel.—Osaka Shosen 
Kaisha v. Pacific Export Lumber Co., 
43 S.Ct. 172, 260. U.S. 490, 67-%.Hd. 
364, reversing, C.C.A., The Saigon 
Maru, 272 F. 799, affirming, D.C., 267 
F. 881. : 

Receipt of part of the cargo called 
for by charter does not entitle the 
charterer to a lien on the vessel for 
damages caused by its refusal to re- 
ceive the rest of the cargo called for 
by the charter.—Osaka Shosen Kaisha 
vy. Pacific Export Lumber Co., 43 S.Ct. 
172, 260 U.S. 490, 67 L.Ed. 364, re- 
versing, C.C.A., The Saigon Maru, 272 
F. 799, affirming, D.C., 267 F. 881. 

D.C.Pa. Where an executory contract 
of charter party was breached before 
vessel had entered into performance of 
the charter party, the charterer had a 
right to a lien for groceries and sup- 
plies put aboard the vessel for provi- 
sioning of its crew and was entitled to 
an action in rem to the extent of that 
lien,—The Valmar, 38 F.Supp. 618. 

In libel by charterer for breach of 
executory contract of charter party, the 
charterer was not entitled to lien 
against the vessel, which had not en- 
tered upon performance of the charter 
party, for the consideration paid under 
the charter party, for the amount ex- 
pended for the hire of men to prepare 
the cargo for voyage, for estimated 
loss of revenue available from cargo 
that the vessel owner refused to accept 
for the trip, nor for the estimated loss 
of profit from sales of cargoes in 


scheduled trips.—The Valmar, 38 F, 
Supp. 618. 

§ 308 
C.C.A.N.Y. A ‘‘deviation” strips a 


ship of all excuses in her charter party 
and imposes upon her at least the li- 
ability of a common earrier, which is 
the liability of an ‘‘insurer”’.—Farr_ v. 
Hain S. S. Co., 121 F.2d 940, reversing 
The Tregenna, 35 F.Supp. 118. 

A shipper learning of deviation while 
voyage is in progress, and without pro- 
test or reservation of his rights, al- 
lowing ship to make good her fault, as 
far as she can, cannot afterwards as- 
sert that the remainder of the voyage 
was not performed under the charter. 
— Farr v. Hain S. S. Co., 121 F.2d 940, 
reversing The Tregenna, 35 F.Supp. 
118. 
D.C.Md. Failure of lighterman to 
discover increasing water in hold of 
lighter and the precarious condition of 


dies 
fr 
to consignee was proper or not, | 
shipowner exercised due diligence 
make vessel seaworthy. Carriage 
Goods by Sea Act § 4, 46 U.S:G, 
1304.—-Mente & Co. y. Isthmian + 
Co., 86 F.Supp. 278. ae 


309 
See Shell Petroleum Co. v. Dom 
Tankers Ltd. [1940] 3 Dom.L.R. ~ 
Bla 16 That 


determining whether 
company owning tug or company own- 
ing lighter was liable for damage to 
cargo when lighter capsized, whether 
there was a demise charter of the ligh- 
ter or a contract of affreightment where 
the owner of the lighter breached its 
implied obligation to furnish a _ sea- 
worthy vessel.—The Steel Inventor, 35 
F.Supp. 986. 

Where lighter was unseaworthy when 
first delivered by owner to tug owner 
furnishing towing service, the owner_ 
of the lighter was liable to the tug 
owner for damages sustained by it 
under its contract with another to fur- 
nish proper lighterage as result. of 
damage to cargo when lighter capsized. 
—The Steel Inventor, 35 F.Supp. 986. 

Even if relationship between owner 
of lighter and tug owner furnishing 
towing service was a demise charter, 
and lighter was seaworthy when first 
picked up by tug, owner of lighter was 
liable for damage sustained by cargo 
owners when lighter capsized where 
lighterman, an agent of the owner of 
the lighter, was negligent in the man- 
agement of the lighter.—The Steel In- 
ventor, 35 F.Supp. 986. 

Where lighter was unseaworthy 
when delivered to charterer and dam- 
age sustafned by ‘cargo owner when 
lighter capsized was due to negligence 
of owner of lighter and no negligence 
of charterer was shown, the ultimate 
loss was required to be borne by the 
owner of the lighter.—The Steel In- 
ventor, 35 F.Supp. 986. 

D.C.N.Y. When a ship makes an in- 
excusable deviation from its agreed 
voyage, the ship becomes liable as an 
insurer for any damage to cargo.—The 
Tregenna, 35 F.Supp. 118. 

Where vessel made ‘unjustified deyia- 
tion from its agreed voyage, shipper 
could either cancel voyage charter or wind at 6 P.M. to be unattended 
eontract of affreightment and treat whole of the next day was guilt 
goods as converted, or accept goods negligence and liable for 
and hold vessel responsible for dam- damages when scow broke ad 
ages subsequent to warranty broken.— Arthur R., 36 F.Supp. 31. 
The Tregenna, 35 F.Supp. 118. ; Where damages to scows occur 

When a deviation by vessel from its while under charter and were attri 
agreed voyage takes place, and shipper table to handling of lines, by or un , 
affirms the voyage charter or contract direction of charterer, charterer was li- 
of affreightment, thus preserving his able for such damages notwithstand 
rights because of deviation, shipowner jing they were insignificant—The Arth- 
becomes an insurer of cargo and liable wr R., 36 F.Supp. 31. Sah 12 
for all damages subsequent to warranty 8 339 + 
broken, without any reference to ques- Fla, In action to recover for breac 


tion whether deviation had any bear- of a contract to charter a vessel, owner 


ing on particular loss of which com- 7). ig : 
; ‘ ship of vessel was required to be show 
Baan Ag maders The’ Tregenna, 35° 8. in plaiatitts by clear and \definigs @ 


is} 


ry burlap to destination under 
agreement therefor ineluding lighterag 
which the second company engages 
owner to perform and tug ov 
turn subcontracted work to owner 
lighter, even though second compan: 
usual bill of lading contained prov 
giving carrier full benefit of ins 
effected upon property shipped, — 
owner of the lighter was not entitle 
benefit of shipper’s insurance in deter- 
mining amount of damages for which 
owner of lighter was liable w1 
lighter capsized with cargo of burl: 
—The Steel bh eT F.Supp. 986. 
31 eS 


§ d 
D.C.N.Y. Though no fault was 
eribed to tub towing scow which 
allegedly caused to go aground at 
signee’s dock and damaged as a res 
of having been directed to an uns. 
berth by those in authority —-con-— 
signee’s plant, the charterer of th 
seow had a secondary liability th 
owner thereof.—The Henry I 
35 F.Supp. 936. : vacate! c 
D.O.N.Y. A scowman who ep 
the berth designated by the consig 
was under no. obligation t 
soundings, since the consignee is b 
to provide a safe berth.—The Henry 
McNamee, 35 F.Supp. 986. 8 = 
D.C.N.Y. A charterer which  faile 
to inquire about weather conditions 
it was required to do and iled— 
have a tug at hand and wh 
scow loaded with ammunition ~ 


ritt.—=7 


Where vessel deviated from its agreed veer yee Me COOPER gate an 
voyage, and cargo was damaged as re- i F pips 
sult of stranding of vessel, charterer § 341 a 


was not “estopped” from claiming that 
vessel deviated by fact that charterer 
thereafter affirmed the charter party. 
—The Tregenna, 35 F.Supp. 118. 

Where vessel engaged under voyage 
charter showing that vessel was to 
load cargo of sugar at three ports to 
be designated by charterer deviated 
from its agreed voyage after loading 
at second port, and vessel later re- 
turned to third port for further load- 
ing, and cargo was damaged when ves- 
sel was stranded after leaving third 
port, even though “proximate cause” 
of damage to cargo was the stranding, 
entirely independent of deviation, char- 
terer was entitled to an interlocutory 
decree against owner of vessel for dam- 
ages to sugar loaded prior to loading 
at third port, with usual reference to 
prove its damages.—The Tregeuna, 35 
F.Supp. 118. 

D.C.N.Y. Where charter party be- 
tween charterer and shipowner incor- 
porated by reference the United States 
Carriage of Goods by Sea Act, where- 
by obligation to charterer with respect 
to claims based on cargo shipment was 


before it was completely loaded and — 
soon after it had been picked up by a © 
tug and transported to place of loading © 


definite accident- or injury which 
damage cargo of burlap for which re- 
covery was sought.—The Steel Inven- 
tor, 85 F.Supp. 986. 

D.C.N.Y¥. Where chartered scow was 
damaged during period of bailment and 
scow owner sought recovery therefor 
from bailee, owner had burden of prov- 
ing that scow was damaged through 
fault of the bailee—The Match Light, 
39 F.Supp. 908. 


§ 343 

©.C.A.N.Y. In libel for damages 
sustained by barge as result of storm 
which occurred while barge was under 
charter to respondent, evidence sus- 
tained decree for libelant on ground 
that respondent was negligent in fail- 
ing, both before and after storm warn- 
ings were received, to move barge 


D.C.Md. The capsizing of a lighter 


caused lighter to capsize and thereby 


raised an inference of fact that it was 
unseaworthy at time it was picked upy ie 
in absence of evidence showing some 


a 


§ 343 


from her berth, which was not safe in 
view of severity of the storm.—McAl- 
- lister Bros. vy. Pennsylvania R. Co., 

(118 F.2d 45. . 

- €.C.A.N.Y. On libel by owner of car- 
go for loss of cargo through sinking 
of lighter, evidence supported findings 
that lighter was unseaworthy_ when 
delivered, was properly loaded, and 
that her sinking was caused solely 
by her unseaworthy condition, so as 
to justify recovery by owner of cargo. 
—U. 8S. Gypsum Co, v. Conners Marine 
Co., 119 F.2d 689. 

; D.C.Me. In libels resulting from 
abandonment of voyage by neutral ship 
to England following declaration of 
war against Germany by England and 

France because cargo was contraband 

and there was danger from submarines, 
evidence showed that danger was_ real 

aud substantial.—The George J. Goul- 
_andris, 36 F.Supp. 827. 

p.©.Md. In libel to recover damage 
ra vo cargo of burlap which was on a 
lighter that capsized, evidence estab- 
lished that the lighter was unsea- 
worthy when received from owner on 
Ae morning of day of accident.—The Steel 
“ an Inventor, 35 F.Supp. 986. 

' ‘In libel to recover damage to cargo 
of burlap which was on a lighter that 
- eapsized, evidence established that 

lighterman in charge of the lighter was 

negligent in not discovering the in- 

-ereasing water in the hold and the pre- 

carious condition of the lighter until a 

comparatively short time before the ac- 

tual capsizing.—The Steel Inventor, 35 
F.Supp. 986. ; 
- D.C.N.Y. BHvidence that captain of 
~ yessel which stranded. after leaving 
port, had copy of charter showing that 
vessel was to proceed to a third port 
to be ordered by charterer for further 
loading, that captain did not wait out 
his lay days at second port or obtain 
further instructions before sailing un- 
_derladen from second port, plus other 
evidence, warranted conclusion that 
' there was a ‘‘deviation” by vessel from 
its agreed voyage and that owner was 
‘liable to charterer for loss of and 
damage to cargo after deviation.—The 
Tregenna, 35 F.Supp. 118. 
D.C.N.Y. In libel for damages to 
scow which was caused to go around at 
- consignee’s dock, evidence was suffi- 
©.C.A.N.Y. Under contract for the 


ecient to show that scow was directed 
She 
installation of oil-burner equipment 


* 
' 
’ 

ee 


i 
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ity at the consignee’s plant.—The Hen- 
ry McNamee, 35 eogee. 936. 


to an unsafe berth by those in author- 
393 
‘See Fraser v. The Jean & Joyce 
[1941] 3 Dom.L.R. 440. 
. 411 
x and alterations, repairs and renewals 
y in connection therewith for a ferry- 
| boat, where removal of coal from the 
bunkers of the boat disclosed that re- 
%, verse bars were badly corroded and 
Pe they were condemned by the steamboat 
inspectors, contractor was required by 
the contract to supply renewals of the 
reverse bars to which new foundations 
were to be attached if inspectors re- 
quired them to be renewed, where tes- 
timony disclosed that the renewals 
were of bars that were used in the 
work contracted to be done, and were 
not required merely to make the ves- 
sel seaworthy in general.—The Presi- 
dent Roosevelt, 116 F.2d 420. 
§ 416 


C.C.A.Fla. Where owner of yacht 
was familiar with gasoline motors and 
was told at time he purchased vessel 
that port exhaust pipe should be re- 
newed, and twice before, to owner’s 
knowledge, persons aboard the yacht 

,) had been affected by carbon monoxide 

4 gas, owner was charged with knowl- 

f edge of dangerous condition and of the 
possibility of injury to gratuitous in- 
vitees whom he assigned to stateroom 

into which exhaust fumes were es- 
eaping from bilge, and was responsible 
for failure to remedy the defect or at 
least to warn invitees of its existence.— 
The Friendship II, 113 I'.2d 106. 

D.O.N.Y. Where bill of lading cov- 
ering cargo of steel ingots required 
steamship to deliver cargo to a _ steel 
corporation or its assignee, and steam 
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SHIPPING 


ship was bound to make delivery in 


a manner which would not injure cargo 
or place where cargo was delivered and 
cargo was transferred from steamship 
to barges for delivery to destination, 
the. steamship owed the duty to barge 
owners of furnishing dunnage for use 
in distributing weight of cargo on 
barges, but such duty did not relieve 
stevedoring company, which was hired 
to load cargo on barges, from_ liability 
to owners for damages to _barges.— 
Smith y. Nicholson Transit Co., 39 F. 
Supp. 795. 

tevedores employed to transfer a 
cargo of steel ingots from a steamship 
to barges owed the duty to barge own- 
ers of properly loading the barges, and 
if they knew or should have known 
that method of loading was causing 
damage to barges, they should have 
stopped work, and stevedores were not 
given the right to use improper rollers 
or dunnage merely because they were 
furnished by a third person.—Smith v. 
Nicholson Transit Co., 39 F.Supp. 795. 

The bargee is not required to give in- 
structions on the proper method of 
loading the cargo when he may _ fairly 
rely upon belief that those undertak- 
ing to load barge know the proper 
method of loading.—Smith vy. Nicholson 
Transit Co., 39 F.Supp. 795. 

Where a stevedore company was em- 
ployed to transfer a cargo of steel in- 

ots from a steamship to libellants’ 

arges, and barge master could have 
reasonably believed that company could 
load barges without instructions, 
whether master made complaint to 
company and steamship respecting 
loading of barges was immaterial in 
determining liability of company and 
steamship to libellants for damages to 
barges.—Smith y. Nicholson Transit 
Co., 39 F.Supp. 795. 

§ 417 

D.C.Fla. A corporation which 
owned vessel which caught fire follow- 
ing gasoline explosion was liable for 
damages to other vessels by fire, where 
although there was no negligence in 
original installation of gasoline tanks, 
with passage of time some part of ma- 
chinery or equipment did leak and 
there was no evidence of intervening 
third person agency.—Coryell vy. Pil- 
kington, 39 F.Supp. 142. 

D.C.N.J. Even though the duties of 
a scow captain embrace protecting and 
safeguarding the property of his mas- 
ter, they do not include expressly or 
impliedly inflicting a wanton assault 
on boys hanging onto scow while 
swimming in river so as to render mas- 
ter liable for resulting injury or death. 
wee S. Inc. No. 72, Xo F.Supp. 

Even if boys hanging onto deck scow 
while swimming in river were “tres- 
passers’, scow captain could use only 
reasonable and necessary force to re- 
move them from scow as regards scow 
owner’s liability for death of boy who 
drowned when captain hit him with a 
rubber hose while hanging onto scow. 
ae H. S. Ine. No. 72, 39 F.Supp, 

D.C.N.Y. Under operating agreement 
whereby defendant operated ship owned 
by United States Maritime Commission, 
a governmental agency, and had au- 
thority to select officers and crew, sub- 
ject to approval of Commission, master 
of ship was ‘‘subagent”’ of defendant, 
and: hence responsibility for master’s 
negligent operation of ship would rest 
upon defendant.—Quinn y. Southgate 
Nelson Corporation, 36 F.Supp. 873. 

D.C.N.Y. As respects shipowner’s li- 
ability, a special skill is demanded of 
stevedores and their employees.—La 
Guerra vy. Brasileiro, 39 F.Supp. 668. 

D.C.N.Y. Where a _ stevedore com- 
pany was employed to transfer a cargo 


of steel ingots from a steamship to 
libellants’ barges, and barge master 
could have reasonably believed that 


company could load barges without in- 
structions, whether master made com- 
plaint to company and steamship re- 
specting loading of barges was imma- 
terial in determining liability of com- 
pany and steamship to libellants for 
damages to barges.—Smith y. Nichol- 
son Transit Co., 39 F.Supp. 7965. 


Es Ao 5 > ; Maly Pe o - 
D.C.Tex. A proceeding in rem under 
the Rivers and Harbors Act to pxee, 


damages for injury to harbor or rive 
improvements may only be maintained 
where the property injured or de- 
stroyed is used for the preservation or 
improvement of the navigable waters 
of the United States or for the other 
purposes stated in the statute. Navi- 
gation Act §§ 14-16, 33 US.GA. §§ 


408-412.—_The Dixie, 89 F.Supp. 395. 
§ 418 
C.C.A.N.Y. The “managing agent’ 


operating a steamship owned by the 
United States Maritime Commission 
under a contract requiring agent to 
“manage, operate and conduct the bus- 
jness of the line’ and to “man, equip, 
victual, supply and operate vessels’, 
was liable for death of bridge tender 
which resulted when steamship 
crashed into bridge, even if the United 
States or the Commission was also lia- 
ble and the Commission selected of- 
ficers, and even though compensation 
received by agent was relatively small, 
where there was no showing that the 
Commission substituted itself as man- 
ager either generally or at time’ of 
accident.—Quinn yv. Southgate Nelson 
Corporation, 121 F.2d 190, affirming 36 
F.Supp. 873. 

D.C.N.Y. Where tug approached ba- 
sin at five miles per hour with scow in 
tow and with favoring ebb tide at- 
tempted to enter basin by shaving end 
of pier, without rounding to and ob- 
serving what was in basin, and collid- 
ed with pier in avoiding collision with 
barge in tow of second tug which had 
proper lights and had stopped after 
giving signals and hearing signal from 
damaged tug, second tug was not at 
fault, but cause of damage was failure 
of damaged tug to round to and ob- 
serve what was in basin.—The Isabel A. 
McAllister, 38 F.Supp. 585. 

D.C.Tex. Where bridge across Bay- 
ou Teche at or near Jeanerette, Louisi- 
ana, was not used for the preservation 
and improvement of navigable waters 
of the. United States, nor did it have 
any connection, direct or remote, with 
navigation or preservation or improve- 
ment of navigable waters, nor was it 
used for any of the other purposes 
enumerated in provision of the Rivers 
and Harbors Act relating to injury to 
harbor or river’ improvements, but 
bridge was built and apparently main- 
tained by the Department of Agricul- 
ture in connection with one of its ex- 
perimental stations, proceeding in rem 
against vessel could not be main- 
tained by the United States for dam- 
ages to bridge from collision, but dis- 
missal of proceeding would be without 
prejudice to proceed against vessel 
owners. Navigation Act §§ 14-16, 33 
U.S.C.A. §§ 408-412; Act May 16, 1928, 


45 Stat. 567; Act March 4, 1929, 45 
eee 1635.—The Dixie, 39 F.Supp. 
‘ § 429 


D.C.N.Y. In action against opera- 
tor of steamship for death of bridge 
tender as result of steamship’s crashing 
into bridge, evidence that only a short 
while before another steamship of sub- 
stantially same size as the one operated 
by defendant had successfully passed 
through bridge without difficulty, and 
that hundreds of uneventful trips had 
been made through the bridge by ves- 
sels of equivalent size, and some by the 
ship operated by defendant, made ap- 
plicable the doctrine of “res ipsa loqui- 
tur’.—Quinn v. Southggte Nelson Cor- 
poration, 86 F.Supp. 873. 


§ 431 

D.C.N.Y. In proceeding for damage 
to tug which collided with pier in 
avoiding collision with barge in tow 
of second tug, at entrance to basin, 
evidence established that whistles were 
blown by second tug before damaged 
tug entered basin.—The Isabel A. Me- 
Allister, 38 F.Supp. 585. 

D.C.N.Y. In libel by owners of 
barges against a steamship and_ its 
owner impleaded with stevedoring com- 
pany, which was hired to load cargo of 
steel ingots from steamship upon barg- 
es, for damages to barges from alleged 
negligent operation of steamship’s 


a 
’ 


or libellant 
ansit Co., 39 


N, af § 436 — 

D.C.Pa. Contributory negligence is 

not a defense nor bar to recovery under 

the Jones Act, but is ground only for 
“apportionment of damage. Jones Act § 
33, 46 U.S.C.A. § 688.— Olszewski v. Unit- 
ed Fruit Co., 34 F.Supp. 113. 

bee independent contractor’s employee, 
who admitted that he noticed warped 
and crooked condition of plank fur- 
nished by shipowner before employee 
used plank in construction of scaffold, 
was also aware of the risk, but never- 
theiess used the defective plank, re- 
covery from ghipowner for injuries 
sustained when employee fell from scaf- 
fold would be barred because of the 
employee’s voluntary assumption of a 
known risk. Jones Act § 33, 46 U.S. 
C.A. § 688.—Olszewski v. United Fruit 
Co,. 34 F.Supp. 

Voluntary assumption of a known 
risk is available as a defense under the 
Jones Act, as respects actions by long- 
shoremen and harbor workers who 
serve on the vessel merely during the 
day and live ashore.—Jones Act § 33, 
46 U.S.C.A. § 688.—Olszewski v. United 
Fruit Co., 34 F.Supp. 113. 

§ 443 2.80) 

D.C.Fla. As respects vessel’s liabili- 
ty for death of longshoreman, the safe 
place to work rule is subject to limita- 
tion that master of vessel is not re- 

‘ quired to eliminate all the danger at- 
tendant on work that is inherently 
dangerous, neither is master required 
to warn experienced servant of dan- 
gers with which servant thoroughly 
familiar. Comp.Gen.Laws Fla.1927, § 
7047.—The Hllenor, 39 F.Supp. 576. 

D.C.N.Y. If  ship’s shackle, .the 
breaking of which resulted in injury 
to longshoreman, belonged to long- 
shoreman’s employer rather than to 
ship, on which longshoreman~ was 
working, longshoreman could not re- 
cover for his injury against owner of 
the ship, nor could longshoreman re- 
cover at law or in admiralty against 
employer, since only remedy against 
employer is provided by lLongshore- 
men’s Compensation Act. Longshore- 
men’s and Harbor Workers’ Compensa- 
tion Act, § 1 et seq., and § 5, 33 U.S.C. 
A. § 901 et seq., and § 905.—Paolillo v. 
Rederi A/B Disa, 38 F.Supp. 833. 

If injuries of longshoreman on board 
ship were caused without fault on ship 
owner’s part, but were due solely to 
longshoreman’s contributory negligence 
and to the negligence of longshore- 
man’s employer, longshoreman could 
not recover in admiralty against either 
his employer or the ship owner. Long- 
shoremen’s and Harbor Workers’ Com- 
pensation Act, § 1 et seq., 33 U.S.C.A. 
§ 901 et seq.—Paolillo v. Rederi A/B 
Disa, 38 F.Supp. 833. 

N.Y.App.Diy. On question of lighter 
owner’s liability for injuries sustained 
by plaintiff while working on lighter 
when it was in possession and_con- 
trol of plaintiff's employer under a 
charter party, that captain was carried 
on owner’s payroll, that gasoline used 
to operate machinery was _ furnished 
by owner, and that duty of repairing 
lighter rested on owner, gave rise to 
no “fact questions” having legal signifi- 
cance in connection with charter par- 
ty, evidenced in writing and by oral 
testimony, ; : ) 
pay was a segregated item in hire of 
lighter and was paid by employer who 
had complete dominion and control of 
lighter and captain during period of 
charter.—Kohrn y. Boyer Lighterage 
Corporation, 27 N.Y.S8.2d 635, 262 App. 
Div. 762, reargument denied 29 N.Y.S. 
2a 718, 262 App.Div. 863. 


§ 444 

D.C.Fla. As respects vessel’s liabili- 
ty for death of longshoreman, the safe 
place to work rule is subject to limita- 
tion that master of vessel is not re- 
quired to eliminate all the danger at- 
tendant on work that is inherently dan- 
gerous, neither is master required to 
warn experienced servant of dangers 
with which servant is: thoroughly fa- 


establishing that captain’s ” 


gas in hold. Comp. 
Gen. Laws Fla.1927, § 1947—The El- 
lenor, 39 F&upp. 576. 

Vessel was not liable for death of 
longshoreman who was asphyxiated by 
carbon dioxide gas generated from car- 
go of castor pomace in hold, where 
loading and unloading was matter in- 
trusted entirely by contract by shipper 
to stevedoring company, since if there. 
was duty to investigate it was duty of 
stevedoring company. Comp.Gen.Laws 
Fla,1927, § 7047.—The Ellenor, 39 F. 
Supp. 576. 

The furnishing of a “safe place to 
work” rule is generally applicable in 
cases of master and servant or in cases 
where work is being done on property, 
vessel, or otherwise, of owner, and 
rule was inapplicable to question of 
liability of vessel for death of long- 
shoreman where work being done by 
stevedore and its employees was being 
done not for vessel but for shippers. 
Comp.Gen.Laws: Fla.1927, § 7047,—The 
Ellenor, 39 F.Supp. 576. 

D.C.Fla. A vessel was not liable for 
death of longshoreman who was as- 
phyxiated by carbon dioxide gas gen- 
erated by castor pomace in hold on 
ground that fact that vegetable matter 
decays and gives off carbon dioxide is 
matter of cominon knowledge which 
master of vessel should have known, 
since in such case longshoreman 
should also have known such fact and 
he would have been. guilty of con- 
tributory negligence which would pre- 
clude recovery under Florida Death 
Act. Comp.Gen,Laws Fla.1927, § 7047. 
—The Bllenor, 39 F.Supp. 576. 


D.C.Md. The owner of a vessel owes 
to stevedores the duty of exercising rea- 
sonable: diligence to furnish a reason- 
ably safe place in which to perform 
their work, a reasonable safe passage- 
way to and from their work, and ap- 
pliances reasonably suited to purposes 
for which they are to be used and such 
as are customary and usual for ships 
of the particular kind, and is found to 
give employees notice of any latent 
danger or defects in ship or her ap- 
Re sece esate Anderson, 37 F.Supp. 


D.C.Pa. Shipowner, undertaking to 
supply bars and planks for construc- 
tion of scaffold for use of independent 
contractor’s employees in cleaning out 
boilers aboard steamship, owed no duty 
to notify independent contractor’s em- 
ployee of a patent defect whose danger, 
if any, readily was ascertainable from 
a mere casual looking over of plank, 
unless the circumstances were such 
that it was probable that even such 
a casual inspection would not be made. 
—Olszewski v. United Fruit Co., 34 F. 
Supp. 113. 


§ 445 

D.C.Md. Generally, the owner of a 
vessel is not negligent in permitting 
the hatches to remain open unless a 
custom of closing them has grown up, 
on particular vessel or type of vessel, 
upon which custom a stevedore has a 
right to, and does rely, or unless con- 
ditions under which they are left open 
amount to a hazard so latent as to im- 
pose a duty upon vessel’s owner to 
give warning of hazard or protection 
eeeney it.—The Anderson, 37 F.Supp. 
695. 


A ship was bound to supply adequate 
and safe planking, in so far as question 
of liability for injuries received by 
stevedore who fell through an open 
space in planking of hatch in ’tween 
deck while ship was being unloaded 
was concerned.—The Anderson, 37 F. 


Supp. 695 
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able by a reasonable inspection, whi 
might constitute a source of danger 
which was unlikely to be discov Ls. 
or its danger realized by those to whom. 
the equipment was supplied.—Olszew-- 
oe v. United Fruit Co., 34 F.Sup 


gence of the defendant was 
mate cause of intestate’s death.- 
mel v. Coney Tange oe N.B.2d 


D.C.F la. 


Evidence -warranted 


and, in absence of any other expl. 
tion or source from which gas ¢ 
have come, that carbon dioxide 
was generated from cargo of casto 
pomace in hold. .Comp.Gen.Laws Fla 
Lets § 7047.—The Ellenor, 39 F.St 
. rae ai 
D.C.Md. An injured stevedore’s tes 
mony, corroborated by members © 
gang of stevedores, that a custom ex- 
isted with respect to vessel on whic 
stevedore was injured by — fallin; 
through open space in planking o 
hatch in ’tween deck which might hay 
entitled stevedore to believe that | 
could tread anywhere along forepart of 
movable planking in hatch and find it | 
at all times safe was insufficient to es- 
tablish such custom, in view of testi- 
mony by vessel’s officers and others 
The Anderson, 37 F.Supp. 695. 
D.C.N.J. Evidence showed that dec 
eaptain willfully, deliberately, 
and with utter disregard of the con= 
sequences, and with an independent — 
malicious purpose not intended on be- 
half of scow owner, struck at boy 
hanging onto scow while swimmi ; 
in river, and hit him with a rubbe 
hose, and that. boy drowned as |, ot 
proximate result of captain’s act, and 
hence owner was not liable for death 
of boy,—The H. S. Inc, No. 72, 39 F 


ry m4 


Supp. 855. Chey eed 
D.C.N.Y. In action against ship-  — 
owner by stevedore’s employee who 


was injured when bags fell from top 
of pile which was part of cargo being 
unloaded by stevedore as independent — 
contractor, employee’s evidence, show- — 
ing that ship was in safe condition 
when turned over to stevedore, that no — 
officer of ship gave any orders with 
reference to discharge of cargo that 
stevedore’s hatch boss permitted steve- 
dore’s employees to remove some bags — 
from dangerous pile but overruled their — 
bequest that more bags be removed, 
and that, when accident occurred, cargo i 
was not in same condition it had been 

in when ship was turned over to steve- ‘ 
dore, authorized dismissal of complaint. \ 
—La Guerra v. Brasileiro, 39 F.Supp. ': 
668 5 


Ohio App. Where it was alleged that 
deceased in attempting to deliver pack- 
age to defendant’s boat drowned while 
using a temporary gangplank which a 
was alleged to have been negligently 
constructed and maintained and only 
justifiable inference from evidence was 7 
that deceased was somewhere in gen- 
eral neighborhood of defendant’s boat 
with a package which was addressed to 
defendant and which he had been in- 
structed to deliver and that in some 
way he was drowned near defendant’s | 
wharfboat, evidence was not sufficient 
to authorize recovery for death of de- 
ceased.—_I‘rommel vy, Coney Island, 36 
N.E.2d 9. ' 
§ 455 
D.C.Pa. In personal 


injury action 


S 


against shipowner by independent con- 
_ tractor’s employee who fell from scaf- 
fold while cleaning boilers aboard ship, 
evidence that employee, who was an ex- 
-_-perienced workman, noticed the warped 
and crooked condition of plank before 
construction of scaffold, and that defect 
was patent and easily discernible from 
a easual inspection, entitled shipowner 
to judgment on the record, since the 
1: evidence was insufficient to permit 
_ jury finding of breach of duty on part 
of shipowner. Jones Act § 33, 46 U.S. 
 C.A. § 688; Rules of Civil Procedure for 
District Courts, rule 50(b), 28 U.S.C.A. 
following ~section 7238¢.—Olszewski Vv. 
a nited Fruit Co., rea F.Supp. 113. 
hh 


€.C.A.N.Y. The United States Mari- 
ime Commission was not without ju- 
isdiction of proceeding in which ex- 
orter sought reparations from com- 
mon carriers by water in foreign com- 
merce for unjust discrimination in re- 
pect to cargo space accommodations 
for automobiles to be shipped, on 
ground that issue was uncomplicated 
by technical and intricate factual mat- 
ters which needed action of any expert 
ommission to bring about uniformity 
administration and prevent discrim- 
ion, where facts called for techni- 
cal knowledge in solution of problem 
' deciding whether carriers were 
ilty of unjustly discriminatory prac- 
‘es in light of the tonnage and man- 
r r in which vessels should be loaded 
# with automobiles which were to be 
shipped uncrated. Shipping Act of 
1916, § 22, 46 U.S.C.A. § 821.—Rober- 
0 Hernandez, Inc., v. Arnold Bernstein 
chiffahrtsgesellschaft, M. B. H., 116 
.2d 849, reversing 31 F.Supp. 76. 
' Under Shipping Act, where involved 
_ questions of fact must bé determined 


to Hernandez, i 
stein Schiffahrtsgesellschaft, M. B. H., 
116 F.2d 849, reversing 31 F.Supp. 76. 
- Where findings of United States Mar- 
itime Commission are supported by 
evidence, and where no 


duced by either party at the trial, it 
ig duty of court to accept and give 
such findings effect, Shipping Act of 
1916, § 30, 46 U.S.C.A. § 829.—Rober- 
to Hernandez, Inc., v. Arnold Bern- 
stein Schiffahrtsgesellschaft, M. B. H., 
116 F.2d 849, reversing 31 F.Supp. 76. 
Pi In action by automobile exporter for 
damages from common carriers by 
water for unjust discrimination with 
respect to cargo space accommodations 
accorded to exporter, the burden to 
- show failure to mitigate damages was 
upon the earriers, Shipping Act of 
1916, § 30, 46 U.S.C.A. § 829-—Rober- 
to Hernandez, Inec., v. Arnold Bern- 
stein Schiffahrtsgesellschaft, M, B. H., 
116 F.2d 849, reversing 31 F.Supp. 76. 
An automobile exporter was not pre- 
eluded from recovering damages from 
common carriers by water for unjust 
discrimination in respect to cargo 
space accommodations accorded ex- 
porter because there was space for 
such shipments during the period of 
contract on other vessels not going di- 
: rectly to country of importer and that 
{ any automobiles so sent would have 
been transshipped at same _ through 
freight rates, where exporter intro- 
duced evidence before Maritime Com- 
mission that one reason for refusal of 
carriers to furnish space was the 
opposition of manufacturers of auto- 
mobiles, and whether allotment of 
space generally available in ships not 
operated by carriers would have been 


prevented by the same opposition re- 
Mained an untouched subject. Ship- 
§ 30, 46 U.S.C.A, 


ping Act of 1916, 
§ 829.—Roberto Hernandez, 
Arnold Bernstein Schiffahrtsgesell- 
schaft, M. B. H., 116 F.2d 849, revers- 
ing 31 F.Supp. 76. 

An automobile exporter claiming 
reparations from common e¢arriers by 
water for unjust discrimination in re- 


Tne), — Ve 


ys 
ot 
" 


accorded exporter was not precluded 


from recovering damages for failure to — 


attempt to mitigate damages by re-. 
questing Spanish importer, who had 
contracted with exporter for the auto- 
mobiles, for permission for transship- 
ment by another route, where there 
was no proof of-reasonable ground 
for belief that such attempt would 
have been successful, and hence fail- 
ure to attempt to secure modification 
could not be held to be a breach of 
duty. to take reasonable steps to avoid 
or diminish damages. Shipping Act 
of 1916, § 30, 46 U.S.C.A. § 829.—Ro- 
berto Hernandez, Inc., v. Arnold Bern- 
stein Schiffahrtsgesellschaft, M. B. H., 
116 F.2d 849, reversing 31 F.Supp. 76. 
An automobile exporter was not pre- 
cluded from recovering damages from 
common carriers by water for unjust 
discrimination in respect to (cargo 
space accommodations accorded ex- 
porter because there was space_ for 
such shipments during the period of 
contract on other vessels not going 
directly to country of importer, and 
that any automobiles so sent would 
have been transshipped at same 
through freight rates, where exporter 
would have broken its contract in de- 
livering automobiles by transshipment 
by another route, and there was_noth- 
ing to show that importer would have 
consented to the change; the route 
contracted for being a ‘‘material”’ part 
of exporter’s contract.—Roberto Her- 
nandez, Ine. v. Arnold Bernstein 
Schiffahrtsgesellschaft, M. B. H., 116 
F.2d 849, reversing 31 F.Supp. 76. 
D.C.Cal. A steamship company is not 
forbidden either by common law or 
by the Shipping Act from separating 
a freight charge into some of its com- 
ponent elements if the tariff clearly 
so provides. Shipping Act of 1916, § 
17, 46 U.S.C.A. § 816.—Sun-Maid Rais- 
acre Ass’n y. U. S., 33 F.Supp. 
The District Court, in reviewing de- 
cision of Maritime Commission under 
provision of Shipping Act, is not au- 
thorized to substitute its judgment for 
that of the commission, nor to decide 
the matter de novo upon evidence sub- 
mitted to commission, but court’s task 
is confined to determining whether de- 
cision of the commission is supported 
by evidence. Shipping Act of 1916, § 
31, 46 U.S.C.A. § 830.—Sun-Maid Rai- 
et Growers Ass’n v. U. S., 33 F.Supp. 


Evidence supported Maritime Comniis- 
sion’s finding that steamship companies’ 
practice of making a separate charge 
for handling of freight after delivery 
on dock from point of delivery to ship’s 
tackle, instead of including such hand- 
ling charge in freight rate, was not an 
unjust or unreasonable practice in vio- 
lation of the Shipping Act. Shipping 
Act of 1916, §§ 17, 31, 46 U.S.C.A. §§ 
816, 830.—Sun-Maid Raisin Growers 
Ass’n y. U._S., 33 F.Supp. .959 

D.C.S.C. Under provision in Ship- 
ping Act against common carriers by 
water discriminating between shippers, 
shippers seeking recovery for damage 
to shipment of melons could not rely 
on alleged breach of agreement to pre- 
cool space on vessel in which melons 
were to be put, and to transport them 
under refrigeration, in absence of pro- 
vision for such service in the published 
tariffs or payment of additional com- 
pensation therefor. Shipping Act of 
1916, 16,46 U:S.C.A.. § 815.—S. Li. 
Shepard & Co, v. Agwilines, Ine., 39 F. 
Supp. 528. 

The Shipping Act igs a comprehensive 
measure bearing a relation to common 
carriers by water substantially the 
same as that borne by the Interstate 
Commerce Act to interstate common 
carriers. by land, and the settled con- 
struction in respect of the latter must 
be applied to the former. Shipping 
Act of 1916, § 16, 46 U.S.C.A. § 315.— 
S. L. Shepard & Co. v. Agwilines, Inc., 
39 I.Supp. 528. 

Any special arrangement between a 
common carrier and a shipper ealling 
for service other than that provided 
for in the published tariffs and bills 
of lading is unenforceable as violative 


spect to cargo space accommodations o: 


arate a 


obligation 


§ 49 
Primary 
ship was to fulfill the contracts of 
carriage—The Maui, 113 F.2d 1018) — 


C.C.A.Cal. 


D.C.La. A contract to transport 
goods constitutes a contract of |‘‘af- 
freightment,” although there is tow- 


age service connected therewith.—The 
Independent, 87 F.Supp. 106. 

D.C.Md. Where burlap received by 
carrier at Calcutta, India, for delivery 
at Norfolk, Virginia, was being placed 
on lighter of lighterage company at 
Baltimore, Maryland, for delivery to 
vessel of another steamship company 
for reshipment to Norfolk, when the 
lighter capsized, the responsibility of 
the original carrier was to be deter- 
mined by the Carriage of Goods by 
Sea. Act. Carriage of Goods by Sea 
? 1-16, 46 U.S.C.A. §§ 1300-1315. 
Steel Inventor, 35 F.Supp. 986. 

D.C.Md. The distinction between a 
“demise charter” and a “contract of 
affreightment” lies in the point of 
management, and if the vessel is fur- 
nished with a crew paid by and un- 
der the control of the owner, the na- 
ture of the charter is ordinarily not a 
demise charter, which results when 
the vessel is hired or rented out for a 
specified period or voyage without a 
crew, or with a crew paid by and re- 
sponsible to the charterer, and in ac- 
cordance with such distinction a de- 
mise charter is often called ‘a ‘bare 
boat charter.’’—The Steel Inventor, 35 
F.Supp. 986. 

§ 492 


©.C.A.Lia. A contract, whereby tow- 
ing company agreed to lease’ barges to 
oil company at certain rate per month 
and to furnish tug to tow barges at 
certain rate for each trip, and whereby 
no receipt or bill of lading was issued 
by towing company and oil company 
retained custody and control of oil un- 
til it was delivered to its customer, was 
one of ‘‘charter” of barges and a sepa- 
rate contract for towing whenever 
called upon to do so, and was not a 
contract of “affreightment.”—The In- 
dependent, 122 F.2d 141, reversing 37 
F.Supp. 106. 


§ 511 

D.C.Md. Where bill of lading issued 
by carrier by sea contained printed 
paramount clause but in margin of 
the hill of lading there was placed by 
a rubber stamp a paramount clause 
stating that the bill of lading should 
have effect subject to the provisions 
of the Carriage of Goods by Sea Act, 
the physical appearance of the bill of 
lading indicated that it was the inten- 
tion of the parties to supersede the 
printed so-called paramount clause by 
the United States Carriage of Goods 
by Sea Act. Carriage of Goods by 
Sea Act §§ 1-16, 46 U.S.C.A. §§ 1300- 


1315.—The Steel Inventor, 35 F.Supp. - 


986. 

D.C.N.Y. Where bills of lading were 
on charterer’s regular forms and bore 
signature of charterer’s agent over the 
words “agents for Master’, and such 
agent had been authorized in writing 
by captain to sign bills of lading on 
behalf of vessel, and agent had attend- 
ed to detail work of clearing ship- 
ments for charterer, and issuance of 
bills had been preceded by freight 
contracts entered into by charterer in 
the United States covering more than 
90 per cent. of the cargo from Incia, 
such bills were binding not only on 
vessel and owner but also on charter- 
er. Carriage of Goods by Sea Act, 46 
U.S.C.A. §§ 1300-1315.—Mente & Co. y. 
Isthmian 8. 8S. 29) iat F.Supp. 278. 

2 


§ 

C.C.A.N.Y.. The provision, in origi. 
nal through bills of lading which pro- 
vided for transhipment and _ on-car- 
riage of cargo of wool, that forwarding 
shipment should be subject to condi- 
tions of bills of lading at present in 
use by on-carrying steamers, incor- 
porated into original bills whatever 
terms were to be found in regular 


‘0 was of no 
help to on-car ing Sh mer with re- 
spect to its liability for damage to 
cargo stowed on deck where provision 
for on-deck carriage in its bills was 
typed over printed form for the par- 
ticular contract of affreightment.—The 
Idefjord, 114 F.2d 262, reversing 31 
F.Supp. 667. 

The provision, in original through 
bills of lading, stating that goods tran- 
shipped, overcarried, or destined for 
ports where ship does not call will 
be forwarded at ship’s expense, but 
subject to conditions and exceptions 
of forwarding conveyance, had to be 
construed in light of provision that 
forwarding shipment should be sub- 
ject to conditions of bills at present 
in use by on-carrying steamers, and 
it did not mean that the second carrier 
might propose, and the initial carrier 
might agree to, any sort of harsh, ar- 
bitrary ‘conditions of carriage——The 
Idefjord, 114 F.2d 262, reversing 81 
F.Supp, 667. 

A provision in original through bills 
of lading that goods transhipped, over- 
carried, or destined for ports where the 
ship does not call will be forwarded 
at ship’s expense, but subject to the 
conditions and exceptions of the for- 
warding conveyance, meant at most 
that by the express provisions of the 
original bills the initial earrier or its 
representative and the on-ecarrying 
steamer might arrange reasonable 
terms for carriage of the goods in line 
with on-carrying steamer’s ordinary 
forms of contract and not fundamen- 
tally inconsistent with original bills — 
The Idefjord, 114 F.2d 262, reversing 
31 F.Supp. 667. . 

The reasonableness of a variation in- 
serted into a contract of carriage by 
an on-carrying conveyance depends on 
the circumstances of the particular 
case and on whether a clean negotiable 
document of title is outstanding.—The 
Idefjord, 114 F.2d 262, reversing 31 F. 
Supp. 667. 

An on-carrying steamer by accepting 
a cargo of wool for carriage on deck 
with knowledge of clean negotiable 
through bills of lading made the is- 
suer of those bills its agent, and it 
could not then accept the goods under 
its own conditions, and it was bound 
in rem for right delivery.—The Idef- 
jord, 114 F.2d 262, reversing 31 F. 
Supp. 667. 


§ 541 
D.C.Md. Provisions of Carriage of 
Goods by Sea Act that carrier shall 
not be liable in an amount exceeding 
$500 per package unless the value is 
inserted in bill of lading, that by 
agreement a greater maximum but not 
a smaller may be fixed, and that in 
no event shall carrier be liable for 
more than amount of damages actual- 
ly sustained and that carrier may in- 
crease extent of its liability, consti- 
tute “limitations of liability” rather 
than a ‘measure -of liability’ which 
is more particularly the function of a 
true valuation clause. Carriage of 
Goods by Sea Act §§ 4(5), 5, 46 U.S. 
C.A. §§ 1304(5), 13805.—The Steel In- 

ventor, 35 F.Supp. 986. 


Under the Carriage of Goods by Sea 
Act, a carrier may increase but not de- 
crease the extent of its liability... Car- 
riage of Goods by Sea Act § 5, 46 U. 
S.C.A. § 1305.—The Steel Inventor, 35 
F.Supp. 986. 

A provision in bill of lading undcr- 
taking to limit maximum liability of 
earrier to invoice cost is substantially 
repugnant to Carriage of Goods by 
Sea Act prohibiting carrier from con- 
tracting for limitation of liability in 
an amount less than $500 per package 
but providing that carrier should not 
be liable for. more than amount of 
dainages actualty sustained, as applied 
to case where current market price of 
cargo at time and place of delivery 
exceeded invoice cost, but $500 per 
package greatly exceeded either invoice 
cost or market price of packages of 
burlap involved. Carriage of Goods 
by Sea Act §$ 4(5), 5, 18, 46 U.S.C.A. §§ 


‘ta 


ading undertook to 
] y nt of carrier’s liability to 
invoice cost but Carriage of Goods by 
Sea Act prohibited carrier from con- 
tracting for limitation of liability in 
an amount less than $500 per pack- 
age, which greatly exceeded either in- 
voice cost or market price of pack- 
ages of burlap involved, shipper was 
free to recover his actual Camages, 
Carriage of Goods by Sea Act §§ 4(5), 
5, 138, 46 U.S.C.A, §§ 1804(5), 1305, 
dgarsTiaee Steel Inventor, 35 F.Supp. 
D.C.N.Y. The Carriage of Goods by 
Sea Act applied and governed disposi- 
tion of suit in rem in admiralty to re- 
cover cargo, damage, wherein claimant 
contended that it was relieved from li- 
ability because damage resulted from 
sweat occasioned by perils of the sea. 


Carriage of Goods by Sea Act, §§ 1-16, — 


46 U.S.C.A. §§ 1300-1315.—The Asturi- 
as, 40 F.Supp. 168. 

The purpose of the Carriage of Goods 
by Sea Act is to create international 
uniformity, and it is a counterpart of 
the British Carriage of Goods by Sea 
Act, 1924, and the Barbadoes Carriage 
of Goods by Sea Act of 1926. Carriage 
of Goods by Sea Act, § 1 et seq., 46 U. 
S.C.A, § 1300 et seq.—The Asturias, 40 
F.Supp. 168, 

Wash. The absence of any of the 
enumerated conditions precedent to ex- 
emption from liability provided in the 
Harter Act will deprive owner of ves- 
sel of benefit granted by the act re- 
gardless of lack of existence of any 
causal connection between the owner’s 
neglect and the subsequent disaster. 
Harter Act, § 3, 46 U.S.C.A, 192.— 
National Grocery Co. y. Olsen, 108 P. 
2d 320. 

542 


§ 

D.C.Fla. In libel for damage to car- 
go caused by unseaworthiness of lighter 
against private contract carrier, the 
Harter Act did not apply. Harter Act, 
46 U.S.C.A. § 190 et seq.—A®tna Ins. 
Co. vy. Florida Towing Corporation, 37 
F.Supp. 781. 

D.C.N.Y. ‘The Harter Act provisions 
exempting shipowner under certain cir- 
cumstances from liability for damage 
which otherwise would exist if owner 
exercised due diligence to make ship 
seaworthy do not apply in case owner 
or any of owner’s agents fail to use due 
diligence to make vessel seaworthy. 
Harter Act § 3, 46 U.S.C.A. § 192.—The 
Venice Maru, 39 F.Supp. 349 

D.C.N.Y. Before a carrier, can ex- 
empt himself from liability for damages 
to cargo under the Harter Act, as a 
condition to exemption, he must estab- 
lish affirmatively that he exercised due 
diligence to make the vessel in all re- 
spects seaworthy. Harter Act § 3, 46 
U.S.C.A. § 192.—The Heddernheim, 39 
F.Supp. 558. 

The establishment of fitness of vessel 
to carry cargo, or due diligence to make 
vessel so fit, is never left to presump- 
tion, but is a “condition precedent’’ be- 
fore any exemption under the Harter 
Act can be claimed. Harter Act § 3, 
46 U.S.C.A. § 192.—The Heddernheim, 
89 I’.Supp. 558. 


§ 543 

C.C.A.Mich. If unseaworthiness of 
vessel is not the proximate cause of 
loss of cargo, the vessel, may not be 
charged with damages for the loss, re- 
gardless of the fact that the vessel is 
unseaworthy. Harter Act § 3, 46 US. 
C.A. § 192.—Interlake Iron Corporation 
v. Gartland S.-S- Co., 121 F.2d 267. 

D.C.N.Y. To render shipowners lia- 
ble for damage to cargo there need be 
no causal relation between defect or un- 
seaworthiness and ensuing loss. Har- 
ter Act § 3, 46 U.S.C.A. § 192.—The 
Heddernheim, 39 F.Supp. 558. 

§ 545 

C.C.A.N.Y. The Harter Act, relieving 
from liability shipowner using due dili- 
gence to make vessel seaworthy, gives 
shipowner an excuse for a fault which 
by hypothesis the shipper has proved, 
and owner must prove such excuse. 
Harter Act § 3, 46 U.S.C.A. § 192.— 
Commercial Molasses Corporation v. 


ao 


145." 
» CO. Vs eae 
Coal Co., 61 S.Ct. 65. Bee 
The violation of section 2 


as the maximum is 10 hours 
and the average is 8 hours — 
not an average of 12 hours. 46— 
A. § 223.—The Denali, 112 F.2d 
hering to 105 F.2d 413, rev 
F.Supp. 145, certiorari denie 
S. 8. Co. vy. Pacific Coast Coa 
S.Ct. 65. A nk 
If a first mate stands 12-hour w: 
in two 6-hour watches per day ins 
of but 8 hours per day in watches a 
ternating with two mates, the 
is navigated in violation of Act May 13 
918, § 2. 46 US.C.A, § 223.—The 
Denali, 112 F.2d 952, adhering t 
F.2d 413, reversing * 23°. 
certiorari denied Alaska S. | 
Pacific Coast Coal Co., 61 S< 
The statutory three-watch 
ment for mates on vessels of | 
1,000 gross tons is safety legisla 


vent loss of cargo. : 12 
he Denali, 112 F.2d 952, adhering 
to 105 F.2d 413, reversing 23 F.Supp. 
145, certiorari denied Alaska S. an ek 
v. Pacific Coast Coal Co., 61 S.Ct. 65. 
An owner consciously sends a ves 
to sea in an unseaworthy conditio 
respect to the safe carriage of sa 
passengers, and cargo if he violate 
provisions of Act of May 11, 1918, 
46 U.S.C.A. § 223.—The Denali, 11 
2d 952, adhering to 105 F.2d 418, | 
versing 23 F.Supp. 145, certiorari d 
nied Alaska S. S. Co. y. Pacific Coa 
Coal ‘Co; 61-S:Ct> Go. ! 


8S. 8. Co. v. Pacific Coast Coal Co.,; 
SC 7/65: fee ig 
In the matter of violation of a s 
ute to prevent loss of life and property 
by attempting to secure absence ¢ 
fatigue from a vessel’s navigators, the 
comparatively stable institutions on te 
ra firma on which our common law 
was developed is not being dealt with 
but the peculiar class of relationship | 
human beings and cargo afloat on a 
vessel, always likely to be in danger- — 
ous waters.—The Denali, 112 F.2d ‘952, 
adhering to 105 F.2d 413, reversing 
23, E.Supp,. 145; certiorari denied — 
Alaska S. S. Co. v. Pacific Coast Coal — 
Coy," 61 S'Ct:- 65: § \ 
In the causal and contributing chain 
of events leading to the wreck of a ves- 
sel being navigated by a mate in viola- 
tion of the requirements of a statute 
to prevent fatigue in navigation, the " 
Jast link was the mind and body of the 
navigator affected by the violation.— 
The Denali, 112 F.2d 952, adhering to 
105 F.2d 413, reversing 23 F.Supp. 
145, certiorari denied Alaska S. §S. Co. 
v. Pacific Coast Coal Co., 61 S.Ct. 65. 
D.C.N.Y. Where steamship sank, by 
flooding following a break in main 
injection pipe and concurrent jamming 
of main injection valve, steamship was 
“unseaworthy” within’ Catriage of 
Goods by Sea Act as to the pipe and 
valve. Carriage of Goods by Sea Act, 


main. 
jamming of main 


} 


> =~ 
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celia le oe 
~ 


- 


examine 


* valve. 
§ 4, 46 US.C.A. § 1304.—Mente & Co. 


resulted from fluctuations 
pressures when valve was nearly in 


respect 


— * |} os Ltie a 
. 


§ 545 


§ 4, 46 U.S.C.A. § 1304——Mente & Co. 
v. Isthmian S$. 8. Co., 36 F.Supp. 278. 
_ Under the Carriage of Goods by Sea 
Act providing that vessel shall not be 
liable for  unseaworthiness unless 
caused by want of due diligence and 
specifically exempting vessel from lia- 


bility for latent defects, not discover- 


able by due diligence, the duty to ex- 
ercise due diligence is not delegable. 
Carriage of Goods by Sea Act § 4, 46 
U.S.C.A, § 1304.—Mente & Co. v. Isth- 
mian 8S. 8. Co., 36 F.Supp. 278. 

_ Where steamship was stranded near 
harbor and remained upright without 
any motion or pounding and there was 
no indication that steamship had been 
under any strain, and soundings were 
continued after ship floated without 


finding any leaks, and it was not even 
-mecessary during or after the strand- 


ing to operate the pumps, and a diver 
the rudder, turnpost, and 
propeller and found them undamaged, 


and the usual certificate deferring dry- 


docking to the owner’s convenience 
was issued by a surveyor, shipowner 
used “due diligence’, as regards lia- 
bility for loss of cargo when steam- 
ship sank by flooding following a 
break in main injection pipe and con- 
eurrent jamming of main injection 
Carriage of Goods by Sea Act 


v. Isthmian S. S. Co., 36 F.Supp. 278. 

A shipownér did not fail to use “due 
diligence’ and hence was not preelud- 
ed under the Carriage of Goods by 


Sea Act from seeking exoneration from 


liability for loss of cargo by sinking 
of steamship following a _ break in 
injection pipe and concurrent 
injection valve be- 
cause of evidence of rattle or chatter- 


ing noise which was heard on voyage, 


where there was, nothing abnormal in 
the noise which was one commonly 
heard with a reciprocating pump, and 
of water 


equilibrium. Carriage of Goods by 
Sea Act § 4, 46 US.C.A. § 1304.— 
Mente & Co. v. Isthmian S. S. Co., 36 
F.Supp, 278. 

 p.C.Or. If steamship did not have 
up-to-date navigating information 


aboard when voyage was commenced, 
then it, was “unseaworthy’’, so as to 


require denial of owner’s petition for 


exoneration from liability for loss of 
cargo. Harter Act, 46 U.S.C.A. §§ 190- 
195.—The Iowa, 34 F.Supp. 843. 

‘The duty of owner of steamship to 
employ competent persons for the duty 
of rendering steamship seaworthy and 
to exercise all due diligence to render 
the steamship seaworthy was nondel- 
egable, and included the furnishing of 
local notices as to aids to navigation. 
—The Iowa, 34 F.Supp. 843. 

Where owner of steamship did not 
use any care to have information as to 
local conditions in the hands of master 
of steamship at either its home port 
or at port where it loaded on the 
Columbia River, the ship was in that 
“unseaworthy”’, so as to re- 
quire denial of petition for exoneration 
from liability when the ship was lost 
during a storm with all hands. Harter 
Act, > 46 U.S.C.A. §§ 190-195.—The 
Iowa, 34 F.Supp. 843, 

A steamship which was not equipped 
with a communication system with its 
emergency steering gear was not rea- 
sonably equipped for its contemplated 
voyage, so as to require exoneration 
of owner of steamship from liability 
for loss of cargo. Harter Act, 46 U.S. 
ie §§ 190-195.—The Iowa, 34 F.Supp. 


Wash. Due diligence is all that is 
required by the Harter Act. Harter 
Act, 8, 46 U.S.C.A. § 192.—National 
Grocery Co. y. Olsen, 108 P.2d 320, 

The word “seaworthy” as used in the 
Harter Act means reasonable fitness of 
a vessel to carry the cargo which the 
owner of such vessel has undertaken 
to transport. Harter Act, § 3, 46 U. 
8.C.A. § 192.—National Grocery Co. vy. 
Olsen, 108 P.2d 320. 

Under the Harter Act, proper man- 
ning is one of the “conditions prece- 
dent” to exemption from liability. 
Harter Act, § 3, 46 U.S.C.A. § 192.— 
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National Grocery Co. v. Olsen, 108 P. 
2d 320. : so ' 


Motorboat only 62.2 feet in length 
and propelled. by Diesel engine was 
not required by Motor Boat Act to 
have licensed pilot and therefore fail- 
ure to have licensed pilot on board 
did not preclude exemption from lia- 
bility under Harter Act. Motor Boat 
Regulations Act, §§ 1, 5, 46 U.S.C.A. 
§§ 511, 515; Harter Act, § 3, 46 U, 
S.C.A. § 192.—National Grocery Co. vy. 
Olsen, 108 P.2d 320. 


§ 546 

D.C.N.Y. Byidence established that 
petitioning corporation was entitled to 
exoneration from liability as owner of 
fishing vessel which failed to return to 
port after a hurricane, on ground that 
the vessel was not shown to_ have 
been unseaworthy. 46 U.S.C.A. § 183 et 
seq.—The Ariel, 33 F.Supp. 573. 


§ 547 

C.C.A.N.Y. The fact that lighterage 
company, which was carrier’s agent, 
was exonerated from liability under the 
fire statute for damage to cargo as re- 
sult. of the negligence of crew of light- 
er, would not relieve the carrier from 
liability as palngipeal to shippers. Fire 
Statute, 46 U.S.C.A. 182.—Fyfe v. 
Fan Ablentic S. S. Corporation, 114 F, 

The Harter Act dealing with stipula- 
tions relieving the master or owner 
of a vessel from liability for negligence 
does not weaken the immunity granted 
to the owner of a vessel under the 
Fire Statute providing that no owner 
of any vessel shall be liable for loss 
or damage to merchandise by reason 
of fire, unless fire is caused by the 
design or neglect of the owner. Harter 
Act § 1, 46 U.S.C.A. § 190; Fire Stat- 
ute, 46 U.S.C.A. § 182.—Kyfe vy. Pan- 
Atlantic §. 8S. Corporation, 114 F.2d 72. 

Wash. The terms “dangers of the 
sea’ or “perils of the sea’’ within Har- 
ter Act providing exemption from lia- 
bility denote all marine’ casualties re- 
sulting from the violent action of the 
elements, as distinguished from their 
natural silent influence upon the fab- 
rie of the vessel, casualties which may, 
and not consequences which must, oc- 
eur. Harter Act, ~§ 3; (46 U.S:CcA: 
192.—National Grocery Co. v. Olsen, 
108 P.2d 320. 

§ 548 


D.C.Fla. Private contract carriers 
were not relieved of liability by Car- 
riage of Goods by Sea Act for damage 
to cargo of fertilizer placed on lighter 
which had hole about six feet long and 
ten inches wide about three feet above 
normal draft line of lighter when not 
loaded and which sank when loaded 
sufficiently to lower the opening to the 
water line, since due diligence to make 
the lighter seaworthy was not used and 
the defect was open and patent. Car- 
riage of Goods by Sea Act, § 4, 46 U. 
S.C.A. § 1304.—A¢tna Ins, Co. v. Flor- 
ee Towing Corporation, 87 F,Supp. 

D.C.N.Y. That usual inspection was 
made of vessel boilers and condensers 
before sailing from original port and 
from port of departure was not “due 
diligence” when it was known to own- 
ers of vessel that consenser tubes were 
constantly breaking down prior thereto 
and that boilers were not in a _ sea- 
worthy condition, and hence owners 
could not claim exemption from liabili- 
ty for damage to cargo under Harter 
Act. Harter Act § 3, 46 U.S.C.A. § 192. 
—The Heddernheim, 39 F.Supp. 558. 

Where evidence established that vessel 
was unseaworthy and that owners did 
not use due diligence in making yessel 
seaworthy before sailing from original 
port, owners lost right to exemption 
under Harter Act for damages for loss 
resulting from faults or errors in nay- 
igation or in management of the vessel. 
Harter Act §° 3,546. U.SiC:Ay $7 192:—— 
The Heddernheim, 39 F.Supp. 558. 

A vessel on sailing from Swedish port 
and striking a rock near lighthouse in 
Swedish waters was not “unseaworthy’’” 
because master did not have on board 
the Swedish chart instead of or in 
addition to the German chart, where, at 
time of grounding, vessel was being 


Pug sth A ; 
navigated by government 
tain without a chart, both arts wel 
serviceable, and difference in scale was 
not of great consequence, since, on both, 
important objects could be ascertained 
without difficulty, and German chart 
gave notice to captain of general situ- 
ation around the lighthouse, and dan- 
gers to be encountered. Harter Act § 3, 
46 U.S.C.A. § 192.—The Heddernheim, 39 
F.Supp. 558. 
§ 551 


D.C.N.Y. As respects exemption from 
liability for cargo damage under Car- 
riage of Goods by Sea Act, attending 
hatches and ventilators is not a matter 
of ship’s management but care of car- 
go. Carriage of Goods by Sea Act, § 
4(2),, 46 .U.S.C.A., § 1304(2).—The As- 
turias, 40 F.Supp. 168. 

D.C.N.Y. Since sweat is not specifi- 
eally included in classifications from 
(a) to (p), inclusive in section of Car- 
riage of Goods by Sea Act enumerating 
clauses of exemption from. liability, 
ship is not relieved of liability of sweat 
damage per se, but if under subdivision 
(q) it can be shown that sweat damage 
results from perils of the sea, it would 
constitute a complete defense. Carriage 
of Goods by Sea Act, § 4(2) (a-p, and 
qa), 46 U.S.C.A, § 1304(2) (a-—p, and q). 
—The Asturias, 40 F.Supp. 168. 

Under Carriage of Goods by Sea Act, 
exception as to sweat damage contained 
in bill of lading was null and void and 
of no effect. Carriage of Goods by Sea 
Act, § 3(8), 46 U.S.C.A. § 1303(8).—The 
Asturias, 40 F.Supp. 168. 

Under Carriage of Goods by Sea Act, 
where presence of sea water and heat 
resulting from insufficient ventilation 
contributed to produce’ sweat, and 
hence both sea water and sweat dam- 
aged cargo, if claimant were liable for 
one and not the other, on the proof or 
lack of it, carrier would bear entire 
loss. Carriage of Goods by Sea Act, § 
4(2), 46 U.S.C.A. § 1304(2).—The As- 
turias, 40 F.Supp. 168. 


§ 552 

D.C.N.Y.. Where evidence disclosed 
that vessel was passing too close to 
lighthouse when it was known that 
many rocks were in neighborhood of 
lighthouse, striking of rock off the 
lighthouse was a ‘‘fault or error in nay- 
igation” and not a “‘peril of the sea,” 
and hence owners who did not exercise 
due diligence in making vessel _ sea- 
worthy were not exempt from liability 
for damage to cargo under Harter Act. 
Harter Act § 3, 46 U.S.C.A. § 192.—The 
Heddernheim, 39 F.Supp. 558. 

Owners of vessel, which was negli- 
gent in passing too close to lighthouse 
when it was known that many rocks 
were in neighborhood of lighthouse, 
could not claim exemption from liability 
for damage to cargo on ground that 
blame for striking rock should be 
passed to government pilot on board 
the vessel, where owners issued direc- 
tions instructing ships’ officers to keep 
check on the pilot on basis of sea 
charts, special charts and sailing manu- 
als. Harter Act § 3, 46 U.S.C.A. § 192. 
~The Heddernhbeim, 39 F.Supp. 558. 

D.C.Or. Master in charge of -steam- 
ship had the duty to know all local 
conditions before he. discharged the 
river pilot and started down the Co- 
pbs River.—The Iowa, 34 F.Supp. 

§ 564 

C.C.A.N.Y. In  shipowner’s proceed- 
ing for exoneration from and limitation 
of liability to charterer of ship for 
loss of and damage to cargo of sugar 
occurring when ship stranded, ship was 
excused, even though strand was due to 
master’s negligence in not having the 
latest charts of the harbor in which the 
strand occurred, where ship went 
ashore upon some rock or shoal which 
the new charts showed as little as the 
old charts. Harter Act § 1 et seq., 46 
ULS.C.A. § 190 et seq.—Farr v. Hain §S. 
S. Co,, 121 F.2d 940, reversing The 
Tregenna, 35 F.Supp. 118. 

§ 577 

C.C.A.N.Y. In shipowner’s proceed- 
ing for exoneration from and limitation 
of liability to charterer of ship for 
loss of and damage to cargo of sugar 


Woedey 

hird port, m 
advised, when he was ready to leave 
‘second port, to call at a particular 
third port, and who had copy of charter 
party at second port showing that ship 
was to call at some third port, and 
who knew that ship had only _five- 
sevenths of cargo called for by charter 
party, had duty before leaving second 
port to try to learn why the venture 
had apparently so changed, and his 
starting on the return journey and 
then proceeding to third port on re- 
ceipt of instructions naming the third 
port, was a “deviation’”—Farr v. Hain 
S. S. Co., 121 F.2d 940, reversing The 
Tregenna, 35 F.Supp. 118. 

In shipowners’. proceeding for exon- 
eration from and limitation of liability 
to charterer of ship for loss of. and 
damage to cargo of sugar occurring 
when ship stranded while leaving third 
port after a deviation by master, who 
was not advised when he was ready to 
leave second port to call at a particular 
third port, and who started on the re- 
turn journey and then proceeded to 
third port on receipt of instructions 
naming the third of the three ports at 
which the charter party required the 
ship to stop, charterer’s discovery of 
deviation a few hours after ship began 
to load in the third port and allowing 
ship to complete her lading without 
protest or reservation of any rights 
arising from deviation, barred shippers 
from taking advantage of the deviation. 
—Farr v. Hain S. §. Co., 121 F.2d 940, 
avereias The Tregenna, 35 F.Supp. 
118. 


§ 580 

D.C.N.Y. <A libel for damage to car- 
-go of grain damaged by heat or fire 
was not governed by the Harter Act. 
Harter Act, 46 U.S.C.A. § 190 et seq.— 
The Buckeye State, 39 F.Supp. 344. 

On issue whether damage to cargo of 
grain was caused by fire for which mo- 
torship and its owner were not liable 
or by heat for which they were liable, 
“fire”? is caused by ignition or combus- 
tion and includes the idea of visible 
heat or light, and damage may be done 
by heat alone without fire. 46 U.S.C.A. 
§ 182.—The Buckeye State, 39 F.Supp. 
344, 

Evidence that large holds of motor- 
ship were filled almost to extreme Ca- 
pacity with corn, that lights and globes 
amidship in such holds were buried 
within two or three inches of points on 
deck where they were attached, that en- 
tire fixtures were being almost entirely 
smothered by the corn, that no visible 
flame or glow was produced and that 
experiments of. subjecting corn to heat 
produced a condition similar to that 
found when damaged corn was exam- 
ined required finding that damage was 
caused by “heat” and not by “fire” 
within the Fire Statute exempting 
owner of vessel from liability for fire 
unless caused by design or neglect and 
hence shipper could recover damages 
sustained. 46 U.S.C.A. § 182.—The 
Buckeye State, 39 F.Supp. 344. 


§ 581 

D.C.N.Y. The word ‘design’? within 
statute exempting owner of vessel and 
vessel from liability for damage caused 
by fire unless fire is caused by the de- 
sign or neglect of such owner means 
with intent. 46 U.S.C.A. § 182.—The 
Buckeye State, 39 F.Supp. 344. 

The words ‘‘neglect of such owner” 
within statute exempting owner of ves- 
sel and vessel from liability for dam- 
age by fire unless such fire is caused by 
the design or neglect of such owner 
mean personal negligence of the owner, 
or in case of a corporate owner, negli- 
gence of its managing officers or agents, 
and ‘‘negligence’ of what in other con- 
nections is held to be a nondelegable 
duty, does not take away the exemp- 
tion. 46 U.S.C.A. § 182.—The Buckeye 
State, 39 F.Supp. 344. _ 

Where there was nothing to show de- 
sign or neglect on part of owner of mo- 
torship, it was immaterial on issue 
of liability for damages to cargo wheth- 
er fire, if any, was caused through neg- 
ligence of crew in loading the cargo or 
‘whether vessel was unseaworthy. 46 


-182.- 
44. 


46 U.S.C.A. 
Gees a Venice Maru, 39 F.Supp. 

The owner of a steamship was not 
negligent in delegating the duty to plan 
and supervise stowage of gargo of 
Japanese sardine meal, which was to 
be carried from a Japanese port to 
United States Atlantic Coast ports, to 
an independent, experienced Lloyd’s 
agent marine surveyor who was quali- 
fied to perform the service, as respects 
owner’s right to exoneration from lia- 
bility for cargo loss and damage aris- 
ing out of a fire aboard steamship. 46 
U.S.C.A. § 182.—The Venice Maru, 39 
F.Supp. 349. 

Where steamship owner delegated 
the ‘duty to supervise stowage of cargo 
of Japanese sardine meal, which was 
to be carried from Kobe, Japan, to 
United States Atlantic Coast ports via 
Panama Canal, to an independent, ex- 
perienced Lloyd’s agent marine sur- 
veyor qualified to perform the service, 
and surveyor was not a marine super- 
intendent, general agent or managing 
officer of charterer, and had no power 
to control movement or crew of ship, or 
to bind charterer by contract, survey- 
or’s negligent stowage was not neglect 
of owner personally, and did not de- 
prive charterer of its right to exonera- 
tion under fire statute after cargo was 
damaged by fire aboard ship. 46 U.S. 
C.A. § 182.—The Venice Maru, 39 F. 
Supp. 349. 

Where steamship owner delegated the 
duty to supervise stowage of cargo 
of Japanese sardine meal, which was to 
be carried from Kobe, Japan, to United 
States Atlantic Coast ports via Panama 
Canal, to an independent, experienced 
Lloyd’s agent marine surveyor quali- 
fied to perform the service, the bareboat 
charterer was justified in relying upon 
surveyor’s expert knowledge as to what 
was proper method of stowing and ven- 
tilating the meal—The Venice Maru, 
39 F.Supp. 349. 

Where steamship owner delegated 
duty to supervise stowage of cargo of 
Japanese sardine meal to an independ- 
ent, experienced Lloyd’s agent marine 
surveyor, and bareboat charterer had no 
reason to suspect that surveyor did not 
have information respecting overheating 
of meal, even when rice ventilators were 
used, on similar voyages, charterer’s 
general manager was not negligent in 
failing to inform ‘surveyor respecting 
charterer’s previous experiences with 
fire on similar voyages, and manager 
was not required to issue special in- 
structions as to stowage to officers of 
steamship. 46 U.S.C.A. § 182.—The 
Venice Maru, 39 F.Supp. 349. 

Where steamship owner delegated 
duty to supervise stowage of cargo of 
Japanese sardine meal to an independ- 
ent, experienced Lloyd’s agent marine 
surveyor, and bareboat charterer’s gen- 
eral manager did not know that cargo 
was stowed on weather deck until after 
ship had sailed from Japan, and man- 
ager did not know details of stowage, or 
that deck cargo would affect ventila- 
tion of lower hold, manager was not 
negligent in failing to make arrange- 
ments to have cargo shipped under deck 
after ship reached Los Angeles, or in 
failing to consult surveyor concerning 
deck cargo, as respects charterer’s right 
to exoneration from liability for cargo 
loss and damage arising from fire after 
ship left Los Angeles. 46 U.S.C.A. § 
182.—The Venice Maru, 39 F.Supp. 349. 


§ 583 

D.C.N.Y. The stowage on deck of 
cargo shipped under clean bills of lad- 
ing constituted a “deviation,” but such 
deviation did not deprive shipowner of 
his right to exoneration under fire stat- 
ute unless it was a cause of fire, and 
not even then, unless deviation was 
result of neglect or design of owner 
personally. 46 A waar § 182.—The 
Venice Maru, 39 F.Supp. 349.. 


C.C.A.Mich, — 
at entrance to a harbor, which res 
in loss of cargo, was ‘‘unseaworthy 
at all, before she broke ground, and t 
damage to and loss of cargo was not — 
within exception of bill of lading, as re-- 
sulting from ‘dangers of navigation” o 
a “peril of the sea’’.—Interlake Iron 
Corporation v. Gartland S. S. Ore 2 


¥.2d 267. E 
§ 612. Peeme Ni 43. 
_ ©.C.A.N.Y. Where shippers had been ~ 
issued a through bill of lading, car- — 
riers could not contract against their 
liability during transshipment, in view 
of the Harter Act, so as to be reliey 
from liability for negligence of ¢ 
of lighter engaged in transferring 
go from vessel of one carrier to vess 
of another carrier, by stipulating i 
bill of lading that carriers were ex 
empted from liability for damag 
cargo while on lighters. Harter 
§ 1, 46 U.S.C.A. § 190.—Fyfe vy... 
Atlantic S. S. Corporation, 114 F.2d 
in view of the 


Carrier could not, 
Harter Act, contract against liability 
to shippers for damage to cargo | 
result of fire in lighters, due to neg! 
gence of the lighter’s crew, so as 
relieve the carrier from  liabilit 
such damage. Harter Act § 1, 46 
C.A. § 190.—Fyfe v. Pan-Atlantic 
Corporation, 114 F.2d 72, iz 

A main carrier may not stip 
away liability to shipper for loss 
to negligence of a lighter’s employ 


114 F.2d 72, 
§ 617 


C.C.A.Cal. In cargo owners’ 
for damage to cargo, where car o 
relied on bill of lading provision that 
carrier should not be liable for damag 
resulting from strikes, and trial cour 
found that no element of unseaworthi 
ness contributed to the damage, ca 
rier was not precluded from relying ~ 
upon the bill of lading provision be - 
cause of absence of affirmative proof — 
of the general seaworthiness of the 
vessel or that due diligence had been 
exercised to make her seaworthy. Har- 
ter Act §§ 1-8, 46 U.S.C.A. §§ 190-19. Taree 
—The Maui, 113 F.2d 1018. (i 


Unseaworthiness alone displaces co 
tract of affreightment only in so f: 
as damage is caused by the unsea- 
worthiness of vessel.—The Maui, 113 F. | 
2d 1018. 3 

§ 660 


C.C.A.N.Y. Where on-carrying 
steamer of cargo of wool had notice o 
existence and terms of clean negotiable 
through bills of lading and knew 
therefore, that commercial drafts wer 
being or might be honored in reliane 
on normal conditions of carriage set 
forth in bills which did not contain 
permission for on-deck carriage, steam- __ 
er was not free to arrange carriage of 
cargo in substantial disregard of origi- ; 
nal agreement, as against contention 
that steamer’s liability for damage to 
cargo stowed on deck must be meas- 
ured by its own contract of carriage as 
expressed in nonnegotiable bills of lad- 
ing which it prepared with statement 
“on deck at shippers’ risk” typed there- 
on.—The Idefjord, 114 F.2d 262, re- 
versing 31 F.Supp. 667. 

Where  on-carrying steamer was 
chargeable with notice of existence of ’ 
outstanding clean negotiable through 


“bills of lading containing no permis- 


sion for on-deck carriage of a cargo of 
wool and also with knowledge that 
bills might be transferred to innocent 
parties in the regular course of trade, 
steamer by carrying eargo above deck 
allowed a fraud to be worked on any 
one who might innocently pay value 
for bills, and its contract for on-deck 
stowage was not consistent with origi- , 
nal bills, or reasonably within contem- d 
plation of the parties, and hence steam- 
er was liable for damage to cargo by 


5 eA eeaten ’ 
rain and spray.—The Idefjord, 114 F. 
es — 2d 262, reversing oh F.Supp. 667. | 


§ 738 arate 

* ,_ ©.C.A.N.Y, The owner of a_ vessel 
impliedly covenants that she is sea- 
_ worthy unless fie expressly stipulates 
the contrary.—Commercia Molasses 
Corporation vy. New York Tank Barge 
Corporation, 114 F.2d 248. 

 D.C.Fla. Private contract carriers 
owe to their employer the duty to pro- 
-yide a seaworthy. vessel for the carriage 
of cargo and reasonable and ordinary 


37 F.Supp. 
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Where entire cargo had not been 
_ loaded on lighter when it sank because 
of unseaworthy condition, there was a 
“delivery” pro tanto of that portion of 
cargo which had been loaded and lia- 
bility of private contract carriers as 
 bailees had attached so that they were 
liable for the damage to the cargo.— 
Aitna Ins. Co. v. Florida Towing Corpo- 
ration, 37 F.Supp. 781. 
 D.C.Pa. If capsizing of a lighter is 
caused both by unseaworthiness and 
improper loading of the cargo, the own- 
er of the lighter and the company load- 
ing the cargo are jointly and severally 

liable to the’ owner of the cargo, but 
neither of the wrongdoers can recover 
ything against the other.—The S. C. 
“ a . 9, 87 F.Supp. 386, affirmed 114 


it § 739 

-€.C.A.Mich, Seaworthiness of a ves- 
sel is warranted at the beginning of a 
voyage upon which the vessel embarks. 
—Interlake Iron’ Corporation yv. Gart- 


laid §S. 8. Co.,°121 F.2d’ 267. 
: 740 


ine of lighter when not loaded.—Atna 
. Co. y. Florida Towing Corporation, 
7 F.Supp. 781. yas 


zh '©.C.A.Cal. Whether vessel was sea- 
worthy for purpose of port maneuver 
was to be determined from the nature 
are movement.—The Maui, 113 F.2d 
-_€.6.A.Mich. A vessel is “unseawor- 
_ thy” so as to render her owner liable 
for damage to and loss of cargo re- 
_ sulting from stranding of the steamer, 
. if she could not reasonably have been 
expected to make the voyage on which 
she was embarked.—Interlake Iron 
- Corporation v. Gartland S. S. Co., 121 
F.2d 267. 
746 


ey 8 ; 

-_€.0.A,Pa. Where evidence — estab- 

lished that capsizing of lighter was 

~ due solely to negligence of company 

which loaded the lighter with the car- 

go, liability of the company for the re- 

sulting damages attached as a matter 

Bh jiwe—The Ss, Cl). “Now 9,7 104h.2¢a 
964. 

Company which engaged in steyedor- 
ing had duty to load cargo on lighter 
in a prudent manner.—The §. C. L. No, 
9, 114 F.2d 964, 

Protests of master of lighter to fore- 
man of steyedoring company against 
the manner in which lighter was being 
joaded constituted ‘‘notice’ of the 
fault for which the company was_ re- 

; sponsible and for which it was alone 
answerable upon capsizing of the light- 
_ er as the result of improper loading.— 
Miers.) C. lL. No.9; 114 F.2d, 964: 
D.C.N.Y. A shipowner is under a 
duty to give information to those who 
tJhave to operate or repair his ship, and 
a similar duty may in certain cirecum- 
stances be imposed upon an owner re- 
garding stowage.—The Venice Maru, 
39 F.Supp. 349. " 
D.C.Pa. If capsizing of a lighter is 
eaused both by unseaworthiness and 
improper loading of the cargo, the 
owner of the lighter and the company 
loading the cargo are jointly and sev- 
erally liable to the owner of the cargo, 
but neither of the wrongdoers can re- 
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cover anything against the other—The 


. C. L. No. 9, 37 F.Supp. 386, affirmed | 
114 F.2d 964, — o 2 

A cargo of sulphur being loaded on a 
deck lighter should have been trimmed 
by the stevedoring company, or loading 
stopped when the lighter began to list 
badly and when the captain protested, 
as regards the company’s liability to 
the owner of the cargo and owner of 
the lighter which subsequently _cap- 
sized.—The S. €. L. No. 9, 37 E.Supp. 
386, affirmed 114 F.2d 964. ; 


§ 747 ; 
C.C.A.N.Y. A clean. bill of. lading 
negatives on-deck carriage of goods 
such as wool,—The Idefjord, 114 F.2d 
262, reversing 31 F.Supp. 667. 
§ 749 


C.C.A.Mich. Where steamer was too 
heavily laden to negotiate channel in 
lake which would be required, to com- 
plete voyage, the fault in) this respect 
was the “proximate cause’ of. the 
stranding of the steamer which  oc- 
curred at entrance to harbor and before 
she reached the channel in the lake, in 
view of fact that if steamer had been 
of such draft as would have made 
traverse of the lake reasonably safe, 
including fair margin for error in cal- 
culation and seasonal variation, it was 
reasonable to: conclude that she would 
not have stranded at the entrance to 
the harbor.—Interlake Iron, Corpora- 
tion v. Gartland S. S. Co., 121 F.2d 267. 

C.C.A.Pa. in determining whether a 
vessel is loaded properly for purpose 
of fixing liability for damage resulting 
from capsizing of vessel, the “carrying 
eapacity” of the vessel, is not the 
amount necessary to bring her decks 
awash, but the amount she could car- 
ry with safety allowing adequate free 
board for security. against. swamping. 
—The 8S, C. L. No. 9, 114 F.2d 964. 

D.C.S.C.. Recovery of damages. to 
shipment of melons could not be based 
on rough handling, in absence of sub- 
stantial showing that damage to. the 
melons was caused by rough handling. 
—S. L. Shepard & Co. v. Agwilines, 
Inec., 39 F.Supp. 528. 


§ 750 

C:C.A.La. In libel in rem against tug 
for loss of cargo of oil, where shipment 
was pursuant to a charter of barges 
and a separate contract for towing, tug 
and barges were not one vessel in law, 
so that negligence of one could be at- 
tributed to the other.—The Independ- 
To8 122 F.2d 141, reversing 37 F.Supp. 


751 

C.C.A.Cal. The shifting of vessel 
from one loading place to another was 
not the commencement of voyage, as 
against contention that conduct of car- 
rier in commencing voyage while the 
ship was unseaworthy because she 
lacked a full crew constituted a volun- 
tary deviation rendering carrier liable 
as an insurer.—The Maui, 113° F.2d 
1018. 

C.C.A.N.Y. A “deviation” is no more 
than a breach of the contract of car- 
riage.—Farr v, Hain’ S. S. Co., 121 F.2d 
940, reversing The Tregenna, 35 F. 
Supp. 118. 

7738 


§ 

C.C.A.N.Y. A shipper not learning of 
deviation until after goods arrive, and 
then accepting goods, does not thereby 
lose his privilege of treating ship as 
an insurer because of such deviation. — 
Farr v. Hain S, S. Co., 121 F.2d 940, 
pipers The Tregenna, 35 F.Supp. 


§ 785 
D.C.S.C.. Recovery of damages to 
shipment of melons could not be based 
on rough handling, in absence of sub- 
stantial showing that damage to. the 
melons was caused by rough handling. 
Shepard & Co. v. Agwilines, 
Inc., 39 F.Supp, 528: 


= 


§ 788 

C.C,A.N.Y. That buyer of wool af- 
fected insurance when it received ship- 
per’s letter, advising buyer of damage 
to cargo and did not seek to disaffirm 
its. purchase could have, no, bearing, on 
on-carrying steamer’s. liability under 
clean negotiable through bills of lading 
for damage to cargo stowed on deck 


r 
a 
F.2d ° 
: § 793 Me 
©.C.A.N.Y. Where one carrier for 60 
per cent of freight charge was to carry 
cargo from Manila to New York, and 
second carrier for 40 per cent of the 
freight charge was to carry the cargo 
from New York to New Orleans, and 
together they bore the expense of hir- 
ing lighterage company to ferry the 
cargo from one ship to another in New 
York, and cargo was damaged by fire 
while on the lighter allegedly because 
of the negligence of the lighter’s crew, 
lighterage company was second carri- 
er’s agent, so as to render the second 
carrier liable to the shipper for the 
damage.—Fyfe v. Pan-Atlantie 8S. 'S. 
Corporation, 114 F.2d 72. 
D.C.La, Evidence established that 
company which managed corporate 
owner of vessel did not own or operate 
the vessel and entered into no contract 
either for itself or the owner as undis- 
closed principal, ‘for carriage of lum- 
er on the vessel, and that contract of 
affreightment was issued by third par- 
ty as agent of the owner, so that the 
company was not liable for damage 
to the lumber which oceurred during 
the voyage.—Alabama Sawmill Co. y. 
N: V. Gebr. Van Uden’s Scheepvaart En 
Agentuur Mij, 37 F.Supp. 897. 
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D.C.Fla. Where lighter’ became un- 
seaworthy while in hands of private 
contract carriers and before cargo was 
taken on board, the lighter in rem and 
the carriers as bailees were liable for 
damage to the cargo resulting when 
the lighter sank because of the unsea- 
worthy condition.—Astna Ins. Co. v. 
Florida Towing Corporation, 37 F.Supp. 


781; 
§ sol 

N.Y.Sup. Plaintiffs. who failed to 
bring their action within one year after 
delivery of goods as required by one- 
year statute of limitations contained in 
bill of lading, which was in conformity 
with the Carriage of the Goods by Sea 
Act, could not recover.’ Carriage of 
Goods by Sea Act § 3(6), 46 U.S.C.A. 

1303(6).—Scala ov. Italia . Societa 
Anonima Di Navigazione of Genoa, 26 
N.Y.S.2d 667. ties 
§. 806 

C.C.A.Cal. In cargo owners’ action 
for damage to cargo, carrier, by prov- 
ing that loss arose from a strike and 
that bill of lading contained exception 
as to liability. for damage resulting 
from strike, discharged. the burden 
resting immediately upon it.—The Maui, 
113 F.2d 1018. : 

C.C.A.La.. In libel in rem against tug 
for loss of cargo of oil, where shipment 
was pursuant to a charter of barges 
and a separate contract for the towing, 
burden was on libelant to prove negli- 
gence of the tug as the offending ves- 
sel.—The Independent, 122 F.2d 141, 
reversing 37 F.Supp, 106. 

C.C.A.N,Y. Where shippers in libel 
against carrier for damage to cargo 
alleged that employees of Jlighterage 
company were negiigent, and carrier 
not only admitted the truth of the al- 
legation, but in its answer set up the 
negligence as an affirmative defense, 
shippers were not bound to prove the 
negligence, notwithstanding that an- 
swer was filed before lighterage com- 
pany succeeded in extricating itself 
from the _ litigation under the Fire 
Statute. Fire Statute, 46 U.S.C.A. § 
182.—Iyfe v. Pan-Atlantic 8. S. Cor- 
poration, 114 F.2d 72. 

C.C.A.N.Y. Corporation. operating 
barges as a private carrier was only a 
“bailee” of cargo, and burden rested 
on bailor, seeking to recover for loss 
of cargo, to prove some breach of duty 
by bailee other than its meré failure to 
return cargo.—Commercial Molasses 
Corporation vy. New York Tank Barge 
Corporation, 114 F.2d 248, 


807 
D.C.N.Y. In libels 


in personam by 


consignee upon order ocean bills of 


lading for cargo, damage to shipments 


a eel 


loss where it apes 


Bae bear entire 
that injury to 
cargo is due either to sea peril or neg- 
ligent stowage or both, and carrier 
fails to show what damage is attribu- 
table to sea peril—Cox y. Farley, 34 
F.Supp. 446. 

D.C.N.Y. Apart from Carriage of 
Goods by Sea Act, it is carrier’s duty 
under general maritime law when cargo 
is not delivered in the like order as re- 
ceived, to show affirmatively that the 
damage arose from an excepted peril. 
Carriage of Goods by Sea Act, § 4(2), 
46 U.S.C.A, 18 1304(2).—The Asturias, 
40 F.Supp. 168. 


10 

D.C.Fla. Fact that cargo was in 
good condition when placed on board 
lighter of private contract carriers and 
that it was there damaged raised a re- 
buttable presumption of negligence on 
the part of the carriers and placed bur- 
den on them to exculpate themselves.— 
AStna Ins. Co. v. Florida. Towing Corpo- 
ration, 37 F.Supp. 781. 

D.C.S.C. In action for damages to 
shipment of melons, the mere fact that 
melons were not made as cold as ship- 
pers woudl have liked to have had 
them raised no presumption of negli- 
gence on part of carrier.—S. L. Shep- 


ard & Co. v. Agwilines, Inc, 39 F. 
Supp. 5628. 
§ 812 
C.C,A.N.Y. Where a shipper must 


show that ship was unseaworthy 

order to recover from shipowner for 
loss of cargo, such duty does not shift 
but remains with shipper throughout 
action, but it is enough on shipper’s 
case in chief if he shows that ship 
developed an unaccounted for defect 
early in voyage, since it is reasonable 
to infer from that that the defect 
must have existed before, but shipper 
must lay any doubts which remain 
when the whole evidence is in.—Com- 
mercial Molasses Corporation v. New 
vaioiet Barge Corporation, 114 F, 

The so-called ‘‘presumption” of unsea- 
worthiness resulting from the unex- 
plained sinking of a ship is a rational 
inference and not a true “presump- 
tion’, which presupposes that no in- 
ference can safely be drawn from the 
facts which make it up, and which 
merely relieves the party from proving 
the issue unless his antagonist moves. 
—Commercial Molasses Corporation v. 
New York Tank Barge Corporation, 114 
F.2d 248. 

D.C.La. A steam tug and owner sued 
for loss of cargo of oil being transport- 
ed in barges attached to tug, pur- 
suant to contract of affreightment for 
transportation of oil, had burden of 
establishing seaworthiness of tug and 
barges furnished by owner. Harter 
Act, 46 U.S.C.A. §§ 190-195.—The Inde- 
pendent, 37 F.Supp. 106. 

D.C.Pa. The sinking of a vessel in 
calm weather and smooth water raises 
an inference of unseaworthiness, which 
may be overcome by testimony showing 
some other cause, such as improper 
loading.—The §. Cc. TP NOR eO I MST i ay 
Supp. 386, affirmed 114 F.2d 964. 

The overcoming of the inference of 
unseaworthiness arising from the cap- 
sizing of a lighter in calm weather 
while alongside a wharf is aided by 
testimony of trips successfully made 
by the lighter both before and after 
the capsizing.—The S. C. L. No. 9, 37 
F.Supp. 386, affirmed 114 F.2d 964, 


§ 813 

C.C.A.Pa. When a tight. boat cap- 
sizes in calm water, inference is al- 
most irresistible that her action is due 
to the Rh ete ee of her load.—The §. 
Cc. L. No! 9; 114 P.2d 964. 

Where unseaworthiness of lighter 
was eliminated as a possible cause for 
capsizing, a strong presumption re- 
mained ‘that improper loading was the 


See aap EC} No. 9, 114 F.2d 
964. 
D.C.La. Libelant suing for damage 


by shipsweat to 9 chests of a shipment 


g . 
Beg VO: 
ad d burden 
evonderance of 
tea ana 
properly, where bills of lading -cover- 
ing the shipment specifically exempted 
vessel and its owner for any loss or 
damage occasioned by perils of sea and 
sweat.—Eppens, Smith Co. vy. Silver 
Line, 37 F.Supp. 684. 
D.C.N.Y. 
go, damaged by causes unknown or 
unexplained, which had been received 
in good condition, carrier is subject to 
rule applicable to bailees that such 
evidence makes a prima facie case of 
liability, and it is sufficient, if carrier 
fails to show that damage is from an 
excepted cause, to cast on carrier fur- 
ther burden of showing that damage is 
not due to failure properly to stow or 
sare for cargo during yoyage.—Cox v. 
Farley, 34 F.Supp. 446. 
§ 817 
D.C.La. Evidence warranted recovery 
for loss by foundering of barges in 
which oil was being transported, on 
ground that barges were unseaworthy 
for transportation of oil in Mississippi 
river under prevailing conditions of 
current, wind and choppy water sur- 
face.—The Independent, 37 F.Supp. 106. 
D.C.Pa. Evidence held to show that 
the capsizing of a deck lighter resulted, 
not from unseaworthiness as testified 
to by an expert witness, but solely 
from improperly loading a cargo of 
sulphur largely on one side of the 
lighter, and hence the stevedoring com- 
pany was liable to the owner of the 
lighter and owner of the cargo.—The S. 


L. No. 9, 37 F.Supp. 386, affirmed 
114 F.2a 964, 
§ 818 
C.C.A.Cal. Where because | of strike, 


vessel which had undertaken to shift 
from one loading place to another was 
compelled to anchor in bay, and carrier 
sought to avoid liability for damage 
to cargo by relying on bill of lading 
provision that carrier should not be 
liable for damage resulting from strike, 
but shipper complained of the dispatch 
of the vessel from dock and of failure 
to return her there as requested for 
unloading of cargo, evidence sustained 
trial court’s finding that the dispatch 
of the vessel from one loading. place 
to another was a move reasonably cal- 
culated to enable the vessel to complete 
her crew, and that the carrier used 
diligence.—The Maui, 113 F.2d 1018. 

C.C.A.La. In libel in rem against tug 
for loss of cargo of oil, where shipment 
was pursuant to a charter of barges 
and a separate contract for towing, 
evidence failed to show that tug was 
guilty of any negligence that caused or 
contributed to sinking of barges and 
loss of their cargoes.—The Independent, 
122 W.2d 141, reversing 37 F.Supp. 106. 

C.C.A.La. In libel in rem against tug 
for loss of cargo of oil, if burden was 
on towing company which was owner 
of tug, to show that tug was seaworthy, 
towing company sustained the burden. 
—The Independent, 122 F.2d 141, re- 
versing 37 F.Supp. 106. 

C.C.A.Mich. Evidence established 
that steamer was unseaworthy for voy- 
age on which she embarked at the time 
she sailed in that she was so heavily 
laden she could not be expected safely 
to navigate to her destination, so that 
owner of steamer was not entitled to 
exoneration from liability under bill of 
lading for loss of cargo resulting from 
stranding of steamer at entrance to 
harbor. 46 U.S.C.A. §§ 183, 185.—In- 
terlake Iron Corporation v. Gartland S. 
S. Co., 121. F.2d-267. 


C.C.A.N.Y. That a barge, operating 
as a private carrier, sank because crew 
had negligently left her hatches open 
during lading, did not establish that 
barge was ‘“unseaworthy,’ so as_ to 
entitle shipper to recover value of lost 
cargo. Admiralty Rule 56, 28 U.S.C.A. 
following section 723.-Commercial 
Molasses Corporation yv. New York 
Tank Barge Corporation, 114 F.2d 248. 

C.C.A.Pa. Hvidence sustained Dis- 
trict Court’s finding that lighter which 
eapsized, causin “loss of cargo and 
damage to the lighter, was seaworthy 


If a carrier delivers a car-. 


wa that ne ce 
to negligence 


ed the pa with’ t 
| Cat No. 


5114 &. bd 6 iy 
C.C.A ae A strong presump' 
improper loading caused caps! 
vessel which resulted from. Bite 
of unseaworthiness as a possible ca 
was sufficient to overcome opini 
expert witness that it was physic: 
impossible for the lighter to hay. 
sized as result of the manner 
she was loaded.—The 8. C. L. 
114 F.2d 964. 
D.C.F la. Where lighter furnis 
private contract carriers for transpo 
tion of fertilizer had a hole six 
long and ten inches wide abou 
feet above normal draft line : 
lighter when not loaded and li 
sank when loaded sufficiently to. 
the opening to the water line, evi 
established carriers’ negligence — 
reasonably diligent inspection 
have disclosed the hole which 
the lighter when the cargo was L 
—AStna Ins. Co. v. Florida Towing ; 
poration, 37 F.Supp. 781. 
Where lighter was in good co! 


tract carriers and where, Rewer 
as soon as a substantial part o 
cargo of fertilizer was placed ab: 
her, evidence, in libel for damag 
cargo, established that the lighter | 
came unseaworthy while in the h. n 
of the carriers.—A®tna Ins. Co. 
da Towing Corporation, 37 F.Sup} 
D.C.La. Evidence was inuatoun 0 


ehests covered by bills of lading 
empting vessel and its owner for 


‘that 
tact of ehipeweet @ could have been i 
vented by the exercise of proper ¢ 
and skill—Eppens, Smith Co. v. il 
Line, 37 F.Supp. 684. 

D. C.N N.Y. A ‘carrier was liable 
consignee of order ocean bills of ladi i 
for cargo damage to asparagus shipped 
from Argentina to New York City, al 
though asparagus might have begun to 
deteriorate irrespective of neglige 
by carrier, where there was proof tha 
asparagus was delivered to carri 
good condition and each shipment wa 
stored in a refrigerating chambe 
which was not adapted to preservat 
of vegetables, and evidence justifi 
inference that alternate freezing and 
thawing were competent producing 
causes of damage, and there was proof 
that carriage of asparagus from the 
Argentine was not inherently hazard 
ous and carrier did not show that 
damage was due to improper pre-coo 
ing of asparagus.—Cox y. Farley, — 
F.Supp. 446. 

D.C.N.Y. In libel by owners of 
barges against a steamship and its — 
owner impleaded with stevedoring com-— 
pany, which was hired to load cargo | 
steel ingots from steamship upon. 
barges, for damages to barges from a 
leged negligent operation of steam- 
ship’s crane and use of insufficient roll- 
ers and inadequate dunnage, evidence 
warranted decree for libellants.—Smith 
Vv. Bry ee Transit Co., 39 F.Supp. 
1) 


D.C.N.Y. Mere proof of damage to 
cargo by sea water ‘is insufficient to 
show that damage arose from excepted 
peril, but efficient cause must be sought 4 
in those conditions or events which i 
account for entrance of sea water. Car- / 
riage of Goods by Sea Act, § 4(2), 46 
U.S.C.A. § 13804(2).—The Asturias, 40 
F.Supp. 168. 

D:C.S.C. In action for damages to ~ 
shipment of melons, evidence failed to 
establish mishandling of shipment in 
matter of refrigeration.—S. L. Shepard 
& Co. v. Agwilines, Ine, 39 F.Supp. 

528. 

In action for damages to shipment of 
melons, evidence established that dam- 
age was caused by anthracnose and 


zee 


§ 818 

stem end rot with which the melons 
were infected at time carrier received 
them. Harter Act §§ 1, 3, 46 U.S.C.A. §§ 
190, 192.—S. L. Shepard & Co. v, Agwi- 
lines, Inc., 39 F.Supp. 528. 

D.C.S.C. In action for damages to 
shipment of melons, evidence failed to 
establish improper storage.—s. 3 
Shepard & Co. v. Agwilines, Inc., 39 F. 
Supp. 528. . : 

_ Fla. Judgment rendered against 
--earrier for damage to telephone wire 
on theory that wire was by earrier’s 
negligence exposed to salt water and 
by reason thereof damaged was sus- 
tained by evidence that wire was de- 
__ jivered to carrier in Baltimore in good 
condition to be transported by ship to 
Tampa, Florida, that wire was received 
by consignee in a defective condition, 
that such defects could have been and 
- probably were caused by exposure to 
salt water, and that there was_ salt 
water in same compartment of ship in 
which wire was carried.—Bull S. 8S. 
pains vy. Graybar Electric Co., 3 So.2d 


’ 

ic 
e. 
>". 


me! § 819 

C.C.A.N.Y. Whether lighters carry- 
ing cargo to a main carrier are acting 
on behalf of the main carrier, so that 
/ he receives the goods when they do, 

and is liable as principal for damage 
as result of the lighters’ negligence, is 
a fact question—Fyfe vy. Pan-Atlantic 
- §. S Corporation, vig ee 72. 


- p.C.Pa. The owner of cargo lost by 
reason of the capsizing of an improper- 
ly loaded lighter, having -recovered 
damages against the stevedoring com- 
_ pany, was entitled to interest, even 
- though the cargo owner had joined the 
company in appealing from the decree 

-exonerating the owner of the lighter, 

which the cargo owner contended was 
- unséaworthy.—_The S. C. L. No. 9, 37 
F.Supp. 396. ' 

A delay of six months in filing a libel 
_ against a stevedoring company for loss 

of a cargo caused by the capsizing of 

an improperly loaded lighter was not 
so unreasonable as to deprive the cargo 
owner of the right to recover interest. 
i —The §. C..L. No. 9, 37 F.Supp. 396. 
ha 829 

D.C.Cal. The duty of moving freight 
from place of delivery on dock to ship’s 
3 tackle and thence to a place on dock 
at port of delivery is a part of duty 
+ of carrier transporting freight from 
port to, port, and in absence of special 
handling charge the freight rate would 
cover such duty.—Sun-Maid Raisin 
Growers Ass’n v. U. S., 33 F.Supp. 959. 
§ 842 

D.C.Cal. A steamship company is not 
forbidden either by common law or by 
: the Shipping Act from separating a 
33 freight charge into some of its compo- 
: ‘ 
- nent elements if the tariff clearly so 
A provides. Shipping Act of 1916, § 17, 
t 46 U.S.C.A. § 816.—Sun-Maid~ Raisin 
7 Sea ad Assn vy. U: )S., ‘83° BSupp: 


7) 


Maun, «t 
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N.Y.Sup. Under contract of passage 
entitling plaintiff not taking passage 
to refund of reichsmarks in Germany 
or elsewhere depending upon where 
demand. therefor was made, internal 
laws of German reich were not appli- 
cable to demand for refund made by 
plaintiff in New York, since all matters 
connected with performance of con- 
tract are regulated by law of place 
Ve where contract is to be performed.— 
} Kassel v. N. V.* Nederlandsch Ameri- 
4 kaansche Stoomvaart Maatschappij, 24 
N.Y.S.2d 450. 

A plaintiff demanding in New York 
a refund under contract of passage 
entitling plaintiff not taking passage 
to refund of reichsmarks in Germany 
or place. where demand is made, was 
¥ entitled to judgment in dollars meas- 
ured by rate of exchange prevailing at 
- date of defendant’s breach of contract, 
—kKassel v. N. V. Nederlandsch Ameri- 
kaansche Stoomvaart Maatschappij, 24 
N.Y.S.2d 450. 

N.Y.City Ct. The purchaser of 
steamship tickets for passage of him- 
self, wife, and daughter from France 
on French ship could not recover dam- 


-_— a 


SHIPPING 


ages from carrier for breach of con- 
tract resulting from fact that before 
date of sailing France and Germany 
were at war and Jrench government 
directed that ship should not sail, par- 
ticularly where carrier’s nonperform- 
ance was excused in event of war by 
terms of tickets—Schostal v. Com- 
pagnie Generale Transatlantique, 22 N. 
Y.S.2d 345. ‘ f 

The provision, in steamship ticket 
for passage from France, which pro- 
vided that, in event of unforeseen cir- 
cumstances or if a steamer was unduly 
delayed or prevented by any cause 
from sailing or proceeding in ordinary 
course or from continuing or complet- 
ing her voyage, carrier could at its 
option either refund such proportionate 
part of passage money as carrier’s 
rates would represent the value of the 
unperformed voyage or portion thereof, 
or could transship the passenger and 
his baggage by another vessel or car- 
rier to port of destination, merely 
meant that if carrier chose not to re- 
fund passage money it could instead 
“transship the passenger and his bag- 
gage by another vessel or carrier to 
the port of destination’, and did not 
impose upon carrier any liability in 
excess of passage money it received.— 
Schostal v. Compagnie Generale Trans- 
atlantique, 22 N.Y.S.2d 

§ 904 

N.Y.Sup. In interpreting particular 
provision of contract between steamship 
company and passenger, all other pro- 
visions of contract must be considered. 
—Goldarbeiter v. Cunard White Star 
Limited, 27 N.Y.S.2d 920. 


§ 911 
N.Y.Sup. A plaintiff paying defend- 
ant in Germany a sum of money for 
passage to America and return in 
“blocked reichsmarks”’, which were pre- 
scribed and restricted by law and were 
not free for general or external use, 
and obtaining in Holland a cancella- 
tion of the two-way passage and buy- 
ing a one-way, non-return passage, 
was entitled to refund of excess pur- 
chase price in the dollar equivalent of 
free reichsmarks.—Rosenblueth y. N. V. 
Nederlandsch Amerikaansche Stoom- 

vaart RLS ARCS N.Y.S.2d > 922. 
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_N.Y¥.Sup. Purchaser of steamship 
tickets for passage of himself, wife and 
daughter from France on French ship 
was not entitled to damages for breach 
of contract, performance of which was 
rendered impossible by war, where 
damages were limited to value of trans- 
portation from the place of departure 
given in the contract to that of de- 
barkation qualified by type of payment 
made for the transportation.—Schostal 
v. Compagnie Generale Transatlantique, 
a Acree 688, reversing 22 N.Y.S. 


8 932 

C.C.A.N.Y. A steamship company is 
not an ‘insurer’ of passenger’s safety 
but owes the duty to exercise a very 
high degree of care for safety of pas- 
sengers.—Moore y. American Scantic 
Line, 121 F.2d 1767, affirming 30 F. 
Supp. 843. 


D.C.N.Y. A boat, 48 feet 8 inches 
long with beam of 14 feet 8 inches and 
registered depth of 5 feet between per- 
pendiculars and tonnage of 21.65 and 
equipped with Diesel engines was ‘‘sea- 
worthy” and owners thereof were not 
culpably negligent in undertaking trip 
to fishing grounds in 15-mile wind 
and intermittent rain, and hence re- 
covery could not be had for death of 
passenger who fell overboard due to his 
own negligence in sitting on bulwark, 
where everything reasonable and pos- 
sible was done to rescue passenger and 
life-saving equipment was adequate 
and in proper condition.—The America, 
35 F.Supp. 413. 


8 935 

N.Y¥.Sup. The transportation of 1,000 
passengers distributed over several 
decks of a boat licensed to accommo- 
date 2,783 passengers, did not create 
such a danger of overcrowding as to 
require supervision by boat. company 
in order to discharge its duties toward 
an infant passenger who was injured 
allegedly as a result of being pushed 


around by the surging crowd of other Bs 
passengers.—Preston v. Hudson River 
Day Line, 27 N.Y.S.2d 597, 176 Mise. 

412. : j . 

p36) § 958 

'D.O.N.Y. A boat, 48 feet 8 inches 

long with beam of 14 feet 8 inches 

and registered depth of 5 feet between 
perpendiculars and tonnage of 21.65 

and equipped with Diesel engines was 
“seaworthy”? and owners thereof were 

not culpably negligent in undertaking 

trip to fishing grounds in 15-mile wind 

and intermittent rain, and hence re- 
covery could not be had for death of 


’passenger who fell overboard due to his 


own negligence in sitting on bulwark, 
where everything reasonable and pos- 
sible was done to rescue passenger and 
life-saving equipment was adequate and 
in proper condition—The America, 35 
F.Supp. 413. : ; 
§ 968 

6.C.A.N.Y. Where box on face of 
steamship ticket, where signature for 
the carrier appeared, referred directly 
to terms and conditions which were 
printed on the ticket’s face and which 
were carried back into the box itself, 
provision of ticket requiring suits for 
injuries to be brought within a year 
was part of the contract of carriage and 
binding on passenger.—Foster v. Cu- 
nard White Star, 121 F.2d 12. 


Where brother purchased steamship 
ticket for sister as well as for himself 
and had it in his possession 17 days 
before voyage commenced, sister was 
charged with notice of limitations in 
ticket requiring suits for injuries to 
be brought within a year.—Foster v. 
Cunard White Star, 121 F.2d 12. 

Where intent of steamship ticket was 
to emphasize necessity of compliance 
with requirement for suit within a year 
and of notice of claim within 40 days, 
rather than to make one dependent on 
the other, illegality of the provision 
for notice did not invalidate the provi- 
sion for suit within a year. 46 U.S.C.A. 
§ 1838b(a).—Foster v. Cunard White 
Star, 121 F.2d 12. 

C.C.A.N.Y. Ordinarily, a stipulation 
in steamship ticket excluding liability 
for loss, death, damage or delay caused 
or contributed to by carrier’s negli- 
gence is void. 46 US.C.A. § 183¢— 
Moore v. American Scantie Line, 121 F. 
2d 767, affirming 30 F.Supp. 848. 

Where words ‘special rate’ were 
printed on steamship ticket, but fol- 
lowing blank space was not filled in 
and there was no reference to reduced 
fare in clause purporting to limit lia- 
bility, court could not assume that re- 
duced rate was given as ground for 
giving effect to limitation of liability. 
46 U.S.C.A. § 183¢.—Moore v. American 
Scantic Line, 121 F.2d 1767, affirming 
30 F.Supp. 843. 

Where steamship ticket was express- 
ly written subject to all provisions of 
named statutes, including statute gov- 
erning amount of liability, and on its 
face all limitation clauses were express- 
ly modified in accordance with statu- 
tory requirements, limitations in. the 
ticket on liability to passengers were 
either void because contrary to the 
statute or nonexistent because excluded 


by_express reference to statute. 46 U. 
S.C.A. § 183¢.—Moore vy. American 
Scantic Line, 121 F.2d 767, affirming 


30 F.Supp. 843. 

Where steamship ticket was express- 
ly made subject to named statutes, in- 
cluding statute invalidating provisions 
limiting liability to passengers, defense 
based on clause requiring notice was 
properly stricken in action by passen- 
ger for injuries. 46 U.S.C.A. § 183¢c.— 


Moore y. American Scantie Line, 121 
¥W.2d 767, affirming 30 F.Supp. 843. 
§ 982 
N.Y.Mun.Ct. Where — plaintiff, who 


was required to leave Germany, paid 
for transportation from Germany to 
United States which defendant, a Ger- 
man corporation, failed to furnish be- 
cause of outbreak of war, plaintiff 
could maintain action for money had 
and received against the defendant not- 
withstanding the so-called ‘Devisen” 
laws of Germany by which transfer of 
money out of the country was pro- 


th 
. ticket was 


‘ i] : at “- 
Sup. der contract providing 
, if port of debarkation named in 
eanceled before sailing, 
steamship company, at passenger’s op- 
tion, would refund full amount of pas- 
sage money, or furnish passenger or- 
ders, tickets, or vouchers by sea and/or 
rail to port of debarkation, and provid- 
ing that no suit should be maintain- 
able for breach of contract unless writ- 
ten notice of claim was given within 40 
days of termination of voyage, passen- 
ger who did not rescind and demand 
passage money or express option for 
refund before day given for sailing, 
and who did not deliver required no- 
tice, could not recover for breach of 
contract, notwithstanding shipping 
company’s offer to get passage on an- 
other ship of its own line.—Goldar- 
beiter v. Cunard White Star Limited, 
27 N.Y.S.2d 920. 


987 
D.C.N.Y. The claims of libelant su- 
ing for death of passenger who fell 
overboard and was drowned must be 
supported by fair preponderance of 
credible evidence.—The America, 35 F. 


Supp. 413 
§ 992 


N.Y¥.Sup. In infant passenger’s ac- 
tion against boat company for injuries 
sustained in a fall allegedly resulting 
from being pushed about by a surging 
crowd of passengers on the highly 
polished deck of a steamship, conflict- 
ing evidence failed to establish in- 
fant’s right to recover, particularly 
where infant’s account of occurrence 
was a palpably studied and rehearsed 
story, contradicted by all the inherent 
probabilities of the situation.—Preston 
vy. Hudson River Day Line, 27 N.Y.S.2d 
597, 176 Misc. 412. 

i 8 993 

C.C.A.N.Y. Evidence that passenger 
tripped over tarpaulin which was lying 
flat on the deck, without being fastened 
down, was insufficient to present jury 
question as to steamship company’s 
negligence.—Weill v. Compagnie Gen- 
erale Transatlantique, 113 F.2d 720. 

C.C.A.N.Y. Evidence held to make 
jury question on steamship company’s 
negligence in permitting floor of deck 
used by passengers for exercise to be 
uneven, causing injuries to passenger 
while skipping rope, and passenger’s 
contributory negligence.—Moore v. 
American Scantic Line, 121 F.2d 767, 
affirming 30 F.Supp. 843. 


§ 995 

N.Y.Sup. Where deposit with defend- 
ant was made in Germany in reichs- 
marks restricted by German law and the 
contract, and the only refund thereun- 
der which plaintiffs could collect was 
in reichsmarks similarly restricted, 
which must be repaid in a Jewish Aus- 
wanderer blocked account in Germany 
having no market value in the United 
States, plaintiffs were not entitled to 
judgment against defendant in dollars. 
—Zimmern vy. N. V. Nederlandsch Amer- 
ikaansche Stoomvaart Maatschappij, 28 
N.Y.S.2d 824, 177 Misc. 91. 


N.Y.Mun.Ct. The ‘Devisen’ laws of 
Germany which merely forbid volun- 
tary payment of marks by residents of 
Germany to persons outside of that 
country would not preclude plaintiff, 
who was required to leave Germany, 
from recovering judgment in New York 
for amount paid for transportation 
from Germany, to the United States 
which defendant, -a German corporation, 
failed to furnish because of outbreak of 
war.—Branderbit v. Hamburg-American 
Line, 29 N.Y.S.2d 488. 

§ 1047 

D.O.N.Y. Liability for “general aver- 
age” arises, not from general contract, 
but from participation in the common 
venture, arising as an equity out of a 
sacrifice made or expenditure incurred 
for the common benefit.—Charles Pfizer 
& Co. v. 912 Bags of Tartar and 58 
Bags of Uva Ursi Leaves, 40 F.Supp. 


1:23. 
§ 1051 
D.C.N.Y. An owner who is exonerat- 
ed from liability by the fire statute does 


Where Jason Clause in bills of lading 
referred to due diligence of shipowner 
to make vessel seaworthy in words al- 
most identical with those used in Harter 
Act, it could be assumed that words 
were used with same meaning and ef- 
fect, and that owner was not entitled to 
contribution after being exonerated 
under fire statute from liability for fire 
loss and damage to cargo if owner’s 
agents failed to exercise due diligence. 
Harter Act §§ 2, 3, 46 U.S.C.A. §§ 191, 
192,—The Venice Maru, 39 F.Supp. 349. 

D.C.N.Y. Where evidence disclosed 
that vessel was unseaworthy in respect 
to boilers which collapsed, that strand- 
ing was due to negligent navigation, 
and that in any event shipowners did 
not exercise due diligence in making 
vessel in all respects seaworthy, cargo 
owners and guarantors of the general 
average were not liable for general 
average. Harter Act § 3, 46 U.S.C.A. § 
oe Heddernheim, 39 F.Supp. 


§ 1082 

D.C.N.Y. A provision in bills of lad- 
ing, whereby parties agreed that in 
ease of general average liquidation 
should be made in Barcelona extra- 
judicially by experts appointed by 
shipowner to be made up according 
to certain provisions of the York-Ant- 
werp Ruwes of 1924, constituted merely 
a valid arbitration agreement as to 
general average and was not in viola- 
tion of provisions of Carriage of Goods 
at Sea Act making any agreement re- 
lieving the carrier or the ship from 
liability for loss or damage to or in 
connection with the goods arising from 
negligence or fault or lessening such 
liability otherwise than as prescribed 
by such act null and void. Carriage 
of Goods by Sea Act, 46 U.S.C.A, § 
1300; § 3(8), 46 U.S.C.A. § 1303(8). 
—Charles Pfizer & Co. v. 912 Bags of 
Tartar and 58 Bags of Uva Ursi 
Leaves, 40 F.Supp. 123. 

Where bills of lading provided that 
in case of general average liquidation 
should be made in Barcelona extra- 
judicially by experts appointed by the 
shipowner, the consignee could not ob- 
ject to a liquidation in Spain by ad- 
justers strictly in accordance with such 
terms of bills of lading, since consignee 
had no stronger position than its con- 
signor.—Charles Pfizer Cow ve) 912 
Bags of Tartar and 58 Bags of Uva 
Ursi Leaves, 40 F.Supp. 123. 

y § 1083 

D.C.N.Y. Liability for general aver- 
age is to be determined by the law 
of the port of destination in the ab- 
sence of limiting clauses in the bills 
of lading.—Charles Pfizer & Co, v. 912 
Bags of Tartar and 58 Bags of Uva 
Ursi Leaves, 40 F.Supp. 123, 

§ 1085 

D.C.N.Y. Where bills of lading cov- 
ering cargo of Japanese sardine meal 
contained a Jason Clause, and ship- 
owner delegated duty of supervising 
stowage to a qualified, independent and 
experienced Lloyd’s agent marine sur- 
veyor, and meal was negligently stowed 
on ship rendering ship unseaworthy, 
“due diligence’ was not exercised by 
surveyor, and hence, Jason Clause did 
not apply and bareboat charterer was 
bound to return to cargo owners general 
average deposits, with interest, exacted 
by charterer before delivering cargo to 
owners, the charterer and shipowner 
having been exonerated under fire stat- 
ute from liability for cargo loss and 
damage arising out of fire on ship. 
46 U.S.C.A. § 182; Harter Act §§ 2, 3, 
46 U.S.C.A. §§ 191, 192.—The Venice 
Maru, 39 F.Supp. 349. 
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D.C.N.Y. Under bills of lading pro- 
viding that, in order to secure payment 
of the share of the cargo owners to- 
ward the general average contribution, 
the consignees and, should they fail 
to do so, the shippers agreed to deposit 
with ship’s agent an amount equal to 
their share toward the general average 


C such 
e made © 
entitled 


toward the general average contribu- 
tion and could refuse delivery o eC 
cargo until cargo owners executed g 
eral average bond in a form strict 
in accordance with provisions of bi 
of lading and the rights arising the 
under.—Charles Pfizer & Co. v, 91 
Bags of Tartar and 58 Bags 
Ursi Leaves, 40 F.Supp. 123. — 

Carrier, which under provisions 
bills of lading was entitled to prepay- — 
ment of cargo owners’ share toward — 
the general average contribution, could — 
not require as a condition prec ti 
to the delivery of cargo the exec 
by cargo owners of general avera 
bonds which contained an admission 
the obligors that the ship suffered d: 
age during its trip due to stran 
and which in providing for the meth 
of allotment of contribution omitt 
reference to the provisions of Yo 
Antwerp Rules of 1924 according — 
which, as provided in the bills of 
ing, the general average was 
calculated.—Charles Pfizer & Co. v. } 
Bags of Tartar and 58 Bags of 
Ursi Leaves, 40 pa 123.088, 4 


U.S.Fla. The statutory provis 
limitation of liability in admiralt 
acted in light of maritime law of 
ern Europe and of legislation in Hn; 
land, is broadly and liberally constru 
to achieve its purpose to encourage in- 
vestments in shipbuilding and to afford — 
an opportunity for determination ¢ 
claims against the vessel and its owne! 
46 U.S.C.A. § 183.—Just v. Chambe1 
61 S.Ct. 687, reversing The Friendship 
II, 113 F.2d 105, certiorari granted 
Just v. Chambers, 61 S.Ct. 63. | i 

D.C.Or. A shipowner is entitled 
have the law administered, so as to 
give the full benefit of immunities in- 
tended to be secured by the acts eal- 
ing with limitations on liability, in 
order to_encourage commercial ope 
ations. Harter Act, 46 U.S.C.A. §§ 190- 
195.—The Iowa, 34 F.Supp. 8438. 


§ 1103 ; 
D.C.Mass. 


The statutes providing | 
limitation of liability of owners — 


and prevent discouragements to mer 
chants and others from being interested 
in and concerned therein and in ord 


equality 
nations. 
§ 1105 Mier, 
U.S.Fla. The statutory provision for 


limitation of liability in admiralty looks i 
to a complete disposition of what may 
be a many cornered controversy, thus — 
applying to proceedings in rem against 
the ship as well as to proceedings in 
personam against the owner, the lim 
tation extending to owner’s property as 
well as to his person. 46 U.S.C.A. §— 
183.—Just v. Chambers, 61 S.Ct. 687, 
reversing The Friendship IJ, 113 F.2d 
105, certiorari granted Just vy. Cham- 
bers, 61 S.Ct. 63. iA aa 

D.C.Mass. A wooden motor yacht 
was not used in maritime commerce 
was a “seagoing vessel” within mean- — 
ing of statutes providing for limita- 
tion of liability of owners of such 
vessels. 46 U.S.C.A. §§ 1838, 188, 189.— 
The Trim Too, Bry Sane: 271. 

al 


D.C.Mass. The statutory right of an 
owner of f: vessel to limit liability 
which applies in the case of all sea- 
going vessels does not depend upon 
the use of the vessel in maritime com- 
merce, 46 U.S.C.A. §§ 183, 188, 189— 
The Trim Too, 39 F.Supp. 271. 

§ 1122 


U.S.Fla. The statutory provision for 
limitation of liability in admiralty looks 
to a complete disposition of what may 
be a many cornered controversy, thus 
applying to proceedings in rem against 
the ship as well as to proceedings in 
personam against the owner, the limita- 
tion extending to owner’s property aa 
well as to his person. 46 U.S.C.A. § 
183.—Just v. Chambers, 61 S.Ct. 687, s 


; 
. 
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§ 1122 


an 

reversing The Friendship II, 113 F.2d 
105, certiorari granted Just v. Cham- 
Seisbers; 61 S.Ct. 63... \ ; 

The statutory provision for limita- 


tion of liability in admiralty applies 
to cases of personal injury and death 
ag well as to cases of injury to proper- 
ty. 46 U.S.C.A. § 183.—Just v. Cham- 
feaetbers, 01, S.Ct. 687, \reversing. “Che 
' Friendship II, 118 F.2d 105, certiorari 
granted Just v. Chambers, 61 S.Ct. 63. 
~~ -'The statutory provision for limita- 

tion of liability in admiralty extends 
to tort claims even when tort is non- 
maritime. 46 U.S.C.A. § 183.—Just_v. 
- Chambers,-61 S.Ct. 687, reversing The 
_ Friendship Il, 113 F.2d 105, certiorari 
granted Just vy. Chambers, 61 S.Ct. 63. 


-_ 6.C.A.Wash. Where the statutory 
three-watch requirement for mates on 
vessels of over 1,000 gross tons has 
been violated, and the vessel owner is 
affirmatively found to be privy to the 
jiolation, the owner cannot.escape ap- 
plication of presumption that violation 
‘was cause of wreck, by compelling the 
injured persons to litigate their claims 
in a limitation proceeding. 46 U.S.C.A. 
- § 223.—The Denali, 112 F.2d 952, ad- 

hering to 105 F.2d 4138, reversing 33 BF. 

: 145, certiorari denied Alaska S. 
vy. Pacific Coast Coal Co., 61 


t. 65. 
- D.C.N.Y. Under. statute providing 
that whenever a right of action is 
granted by the law of any foreign 

_ state on account of death by wrong- 
ful act upon the high seas, such right 
may be maintained in an appropriate 
action in admiralty in courts of the 
United States without abatement in re- 
spect to amount for which recovery is 

‘ authorized, the right to sue without 
limitation of liability is applicable only 

to suits in admiralty. 46 US.C.A. § 
 764.—Egan v. Donaldson Atlantic Line, 
37 F.Supp. 909. 
ile  D.C.N.Y. Where tug and sand scow 

Bers in tow were bound on steady course a 
safe distance off second tug, and cap- 
-tain of second tug planned to cross 200 
feet under stern of scow, but collided 
with scow when strong ebb tide made 
turning difficult, although two men 
were at wheel of second tug, owner and 
- charterer of second tug were not en- 
titled to exoneration from liability on 
ground that captain had made an “‘hon- 
est error of judgment’, since captain 
was negligent in handling wheel and in 
failing to give his tug sufficient dis- 
tance to cross astern of the scow.—The 
Mattie, 38 F.Supp. 745. 

p.C.0Or. The Harter Act does not 
deny limitation of liability where un- 
seaworthiness in some respect not con- 
nected with the loss exists. Harter Act 
46 U.S.C.A. §§ 190-195.—The Iowa, 3 
F.Supp. 843. 

“Where the proximate cause of loss 
of steamship was not lack of commu- 
nication system to emergency steering 
gear but the negligence of the master, 
failure of owner of steamship to com- 
ply with order of board of supervising 
inspectors requiring such a communi- 
eation system would not preclude lim- 
: itation of, liability, because this viola- 
‘ tion neither did contribute nor could 

have contributed to the loss. Harter 
Act, 46 U.S.C.A. §§ 190-195.—The Iowa, 
34 F.Supp. 848. 

See Donaldson Line Ltd. v. Hugh 
Russell & Sons Ltd., [1940]' 3 Dom.L. 
R. 693. 
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§ 

D.C.Mass. The statute extending the 
operation of statute providing for limi- 
tation of liability of an owmer of a ves- 
sel, by removing restrictions on the 
, character of the liability against which 

limitation might be asserted, was en- 

acted to encourage shipbuilding and in- 

, duce investment in sea-going vessels 

by limiting to an owner’s investment, 

liability of the owner not at fault, 

whether claim was based on maritime or 

non-maritime wrong. 46 U.S.C.A. §§ 

183, 188, 189.—The Trim Too, 39 F. 
Supp. 271. 

Admiralty jurisdiction extends to non- 

maritime torts in statutory proceeding 

to limit liability. 46 U.S.C.A. §§ 183, 

tb 189,—The Trim Too, 39 F.Supp. 
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The court of admiralty had ‘jurisdic: 


tion of proceeding by owner of yacht to 


limit Hability for damages resulting 
from an explosion which occurred on 
the yacht notwithstanding fact that the 
explosion occurred while the yacht was 
in a shed where she had been stored 
during the winter. 46 U.S.C.A. §§ 183, 
188, 189—The Trim Too, 39 F.Supp. 


271. 
§ 1129 

D.C.N.Y. Where plaintiff is suing for 
damages resulting from death upon 
high seas under Lord Campbell’s Act, 
and wishes to avoid limitation of lia- 
bility by invoking statute providing 
that whenever a right of action is 
granted by the law of any foreign state 
on account of death by wrongful act 
occurring upon the high seas, such 
right may be maintained in an appro- 
priate action in admiralty in United 
States courts without abatement in re- 
spect to amount for which recovery is 
authorized, admiralty is exclusive for- 
um in which plaintiff may assert his 
Tights. 46 U.S.C.A. § 764.—Egan v. 
PE a Atlantic Line, 37 F.Supp. 


§ 1138 

C.C.A.Fla. Where proper inspection 
of yacht would have revealed defective 
condition of exhaust pipes from which 
carbon monoxide gas escaped into 
stateroom, and owner of yacht was him- 
self present and in charge, the owner, 
because of failure to make an inspec- 
tion, was not entitled to limitation of 
liability for injuries from carbon 
monoxide poisoning sustained by pas- 
Fp SUES Friendship II, 113 ¥.2d 

5 


_C.C.A.Mich. Where contract of car- 
riage is personal, there is a warranty 
of seaworthiness, and lack of the own- 
er’s privity or knowledge concerning 
loss or damage to cargo will not au- 
thorize limitation of liability. 46 U.S. 
C.A. §§ 183, 185.—Interlake Iron Cor- 
pomon v. Gartland S. S. Co., 121 F.2d 
C.C.A.Tex. “Privity’” in legal litera- 
ture means partaking of, having part or 
interest in, or cognizance of any action, 
matter or thing, and under statutes 
providing exemptions from or limita- 
tions on, liability in connection with 
carriage by sea, means some fault or 
negligence of which owner of vessel is 
personally cognizant or in which he 
personally participates. 46 U.S.C.A. § 
183.—Continental Ins. Co. vy. Sabine 
Towing Co., 117 F.2d 694. 
_ The phrases “privity or knowledge” 
in limitation of liability statute and 
“fault or privity” in marine policy cov- 
ering loss, damages. or expenses for 
which assured should become liable, 
without fault or privity of assured, re- 
lieve owner of personal liability where 
he has not been personally negligent 
or privy to negligence of his servants 
or agents, and negligence or fault caus- 
ing injury is attributable to owner not 
personally but only under the doctrine 
of respondeat superior, and such phras- 
es. are concerned with liability for 
simple fault and simple negligence not 
merely with wilful, deliberate and in- 
tentional action or gross negligence. 46 
U.S.C.A. § 183.—Continental Ins. Co. v. 
Sabine Towing Co., 117 F.2d. 694. 
C.C.A.Wash. The owner of a _ ves- 
sel was privy to the navigation of the 
vessel when wrecked when it was by 
the owner’s regulation and established 
practice that the navigating mate’ in 
the maneuvers leading to the strand 
commanded the vessel while he was and 
had been violating the three-watch re- 
quirement of Act May 11, 1918, § 2, 
by standing 12 hours per day in navi- 
gation during the entire voyage. 46 
U.S.C.A. § 223.—The Denali, 112 F.2d 
952, adhering to 105 F.2d 413, revers- 
ing 23 F.Supp. 145, certiorari denied 
Alaska 8. S. Co. v.. Pacific Coast Coal 


Co.,. 61. S.Ct... 65% 

D.C.Md. Where owner of lighter 
had made a_ so-called personal con- 
tract for use of lighter with tug own- 
er furnishing towing service, and own- 
er impliedly warranted that lighter 
was seaworthy when it was not, the 
owner of the lighter was not entitled 
to limit its liability under applicable 


‘ ~~ 


Ss 

demnity by the tug owner. 4! 
DNS UES 783.--The Steel Inventor, 
Supp. 986. , babs ness ; 

D.C.N.Y. Where actual operation of . 
fishing vessel including engagement of - 
her crew was in hands of competent 
master, and overhauling and construc- 
tion work were intrusted to the master, 
and alleged unseaworthiness of vessel 
was not so obvious as to meet the eye - 
of officer of corporate owner of the 
vessel on his occasional visits to the 
vessel at dock, the owner was entitled 
to limitation of liability upon failure 
of the vessel to return to port: | 46 
U.S.C.A. § 183 et seq.—The Ariel, 33 F. 
Supp. 573. 

D.C.N.Y. An application by owner 
of steamship for limitation of liability 
to charterer of ship for loss of and 
damage to cargo of sugar would be 
granted, where there was no. definite 
proof that loss was occasioned or in- 
curred with the privity or knowledge 


LG ae oe Tregenna, 35 F.Supp. 
D.C.Or. On petition of owner of 
steamship for limitation of liability 


for loss of cargo when the steamship 
was lost with all hands, privity or 
knowledge of master’s error could not 
be established or imputed to the owner 
in chancing the steamship in terrific 
storm in cramped quarters of channel, 
since complete control and responsi- 
bility was the master’s. Harter Act, 
46 U.S.C.A. §§ 190-195.—The Iowa, 34 
F.Supp. 843. 


§ 1140 

D.C.N.Y. Under the Limited Liabil- 
ity Act, providing that owner of ship 
shall not be liable beyond his interest 
in ship and freight for acts of master 
or crew done without his privity or 
knowledge, ‘privity’ or “knowledge” . 
must be actual and not merely con- 
structive and must be that of manag- 
ing officers of corporate owner, and 
personal knowledge or means of per- 
sonal knowledge of conditions likely to 
produce or contribute to loss or injury 
must be shown. 46 U.S.C.A, § 183.— 
The Mattie, 38 F.Supp. 745, 


§ 1141 
D.C.N.Y. That tug was old-fashioned 
and that its hand gear was antiquated 
and outmoded did not make tug “un- 
seaworthy’? so as to bar limitation of 
liability of owner and charterer of tug 
for damage from collision. 46 U.S.C.A. 

§ 183.—The Mattie, 38 F.Supp. 745. 
4! 


§ 1147 

U.S.Fla. While equitable rule for re- 
taining jurisdiction in order completely 
to dispose of a cause does not usually 
apply in admiralty, proceeding for limi- 
tation of liability is different from or- 
dinary admiralty suit and, by reason 
of statute and rules governing it, court 
of admiralty may grant an injunction 
and bring litigants into the admiralty 
court, and thus equity may be done 
claimants by furnishing them a com- 
plete remedy although limitation is 
refused. 46 U.S.C.A. 183.—Just. oy. - 
Chambers, 61 S.Ct. 687, reversing The 
Friendship II, 113 F.2d 105, certiorari 
granted Just v. Chambers, 61 S.Ct. 63. 

‘Yrhe Death on the High Seas Act was 
inapplicable to action for limitation of 
liability of yacht owner for injuries 
from. carbon monoxide poisoning sus- 
tained by passengers on yacht on nav- 
igable waters within territorial limits 
of Florida as result of owner’s negli- 
gence, since the act occupies a limited 
field and even as to wrongful death pro- 
vides that provisions of state statutes 
shall not be affected. 46 US.C.A, §§ 
183, 761-768.—Just v. Chambers, 61 S. 
Ct. 687, reversing The Friendship II, 
113 F.2d 105, certiorari granted Just 
v. Chambers, 61 §8.Ct. 63. 

C.C.A.N.Y. In admiralty, finding 
that cause of accident had been left 
in doubt meant that evidence as to 
whether a barge sank because of un- 
seaworthiness was so evenly matched 
that the judge could come to no con- 
clusion upon the issue, and although 
negative in, form, was aS much a 
“finding”? as an affirmative finding. Ad-« 
miralty Rule 46%, 28 U.S.C.A. follow. 
ing section 723; Rules of Civil’ Pro- 
cedure for District Courts, rule 52(2), 
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1S OE i, Badal i 
d. rpose of amendment 

93 the uthorizing shipown- 
r to file petition fo jtation of lia- 
y ¢ wner to file petition 
within six months after a claimant 
shall have given him written notice of 
a claim is to cut down the rights and 
privileges of shipowner by setting a 
time limit where none existed before. 
46 U.S.C.A, §§ 183-185.—The Bright, 
38 F.Supp. 574. 

In libel by master of barge for dam- 

ages as result of collision, claimant 
was entitled to amend its answer so 
as to invoke benefits of limitation of 
liability statute, where claim embodied 
in amended answer was made within 
six months’ period, and claimant was 
not required to set up right to limit 
liability by a separate petition. 46 U. 
S.C.A. §§ 183-185.—The Bright, 38 F. 
Supp. 574. 
D.C.N.Y. Where owner of steam- 
lighter did not receive any claim from 
injured deckhand and longshoreman 
or from’ any one in his behalf, until 
libel was filed on February 19, 1940, 
owner’s petition for limitation of lia- 
bility filed on June 4, 1940, was filed 
within statutory period of six months. 
46 U.S.C.A. § 185.—The Belleville, 35 
F.Supp. 934. 

A letter from wife of injured deck- 
hand and longshoreman to shipowner, 
written in Norwegian language and 
reciting that deckhand and longshore- 
man needed money and pay and was 
in hospital ‘and I hope I get what he 
is asking for,” was not such notice 
of claim as would toll running of stat- 
utory period of limitation applicable 
to filing of shipowner’s petition for 
limitation of liability. 46 U.S.C.A. § 
185.—The Belleville, 35 F.Supp. 934. 


'D.C.N.Y. The six months’ period un- 
der statute within which vessel owner 
could petition for limitation of liability 
began to run when original libel was 
filed and not when amended libel was 
filed, and hence petition for limitation 
of liability set up in answer filed more 
than six months after date when orig- 
inal libel was filed was too late. 46 U. 
8.C.A. § 185.—The Joseph O’Donnell, 
The S & H No. 1, 37 F.Supp. 120. 


D.C.Or. Appropriate weight should 


be given to the findings of a commis-_ 


sioner on conflicting evidence. on ex- 
ceptions thereto on petition for exon- 
eration from and limitation of liability 
under the Harter Act. Harter Act, 46 
U.S.C.A. §§ 190-195.—The Iowa, 34 F. 
Supp. 843. 

On petition of owner of steamship 
for limitation of mae aa for loss of 
cargo when the steamship was lost 
with all hands, the finding of.the com- 
missioner who heard the testimony and 
saw the witnesses was of great weight 
on exceptions to his report. Harter 

Act, 46 U.S.C.A. §§ 190-195.—The Iowa, 
34 F.Supp. 843. ©. 

D.C.Pa. Where owners of vessel filed 
petition for limitation of liability with- 
in six months of receipt of written no- 
tice of claim, fact that their affidavit of 
ownership was not filed until more than 
six months after receipt of notice of 
claim did not invalidate their petition. 
46 U.S.C.A. § 185.—The Chickie, 39 F. 
Supp. 200. 

§ 1150 


D.C.N.Y. Claimant was not entitled 
to dismissal of tug owner’s petition for 
limitation of liability on ground that 
owner had replaced steering wheel and 
part of steering gear of tug, which 
was surrendered to a trustee, after col- 
lision eausing claimant’s damage but 
prior to filing of petition, and that 
owner thereby failed to comply with 
statute concerning right of a _ vessel 
owner to surrender vessel to a trustee 
in a limitation proceeding, since under 
statute a vessel owner does not lose 
right’ to repair or maintain vessel 
which has been in a collision and has 
been surrendered to a trustee. 46 U.S. 
C.A. § 185.—The Mattie, 34 F.Supp. 
856. 
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aie 
precluded from asserting limitation 
of liability in libel for damages caused 
other vessels by fire, statute providing 
six months’ limitation being inap- 
plicable, 46 U.S.C.A, a 183, 185.— 
Coryell vy. Pilkington, 39 F.Supp. 142. 
§ 1157 
U.S.Fla. When jurisdiction of court 
of admiralty has attached to a petition 
for limitation of liability, jurisdiction 
to determine claims is not lost merely 
because shipowner fails to establish 
his right to limitation. 46 U.S.C.A. § 
183.—Just v. Chambers, 61 S.Ct. 687. 
reversing The Friendship II, 113 F.2d 
105, certiorari granted Just vy. Cham- 
bers, 61 S.Ct. 62. 
D.C.Mass. Where jurisdiction of the 
district court was assailed in a motion 
to dismiss petition in admiralty for lim- 


itation of liability, brought by owner~ 


of a power yacht, the decision was fe- 
quired to rest on the allegations of 
the amended petition. 46 U.S.C.A. §§ 
183, 188, 189.—The Trim Too, 39 F. 
Supp. 271. ; 

D.C.N.Y. Where District Court deter- 
mined that vessel owner was not en- 
titled to limitation of liability, court 
had duty to proceed to adjudicate all 
claims after the manner of a court of 
equity and render judgment both in 
rem and against the owner in personam., 
—Petition of Union Castle Mail S. S. 
Co., 35 F.Supp. 458. 

Where petition of owner of steam- 
ship for exoneration from or limitation 
of liability was denied, the District 
Court had jurisdiction to pass upon 
all claims arising out of the loss of 
the steamship, presented for considera- 
tion, and to restrain their enforcement 
in any other court.—Petition of Union 
Castle Mail S. S. Co., 35 F.Supp. 458. 

§ 1162 

D.C.La. Under the admiralty prac- 
tice, libellant could not set up against 
the United States in limitation proceed- 
ing an affirmative claim for its colli- 
sion damages even though it had to 
defend in such proceeding claim of 
the United States for its collision dam- 
ages.—The Belanttbes, BS F.Supp. 658. 


U.S.Fla. In admiralty action for lim- 
itation of liability of yacht owner for 
injuries from carbon monoxide poison- 
ing sustained by passengers on yacht 
as result of owner’s negligence on nav- 
igable waters within territorial limits 
of Florida whose legislation provided 
that the cause of action should survive, 
passengers who were brought into ad- 
miralty were entitled to have their 
elaims against yacht owner’s estate 
heard and determined. 46 U.S.C.A. § 
183: Comp.Gen.Laws Fla.1927, § 4211. 
—Just v. Chambers, 61 S.Ct. 687, re- 
versing The Friendship II, 113 F.2d 
105, certiorari granted Just v. Cham- 
bers, 61 (S:Ci ceo 

D.C.N.Y. Where petition of owner of 
steamship for exoneration from or lim- 
jtation of liability was denied, the in- 


terlocutory decree would not bar claim-- 


ants who were in default in presenting 
their claims, and the claimants would 
be afforded right to apply to excuse 
the default for good and _ sufficient 
cause.—Petition of Union Castle Mail 
S. S. Co., 35 F.Supp. 458. 

§ 1166 

D.O.N.Y. The owner of steamlighter 
was entitled to limitation of liability 
for injury to the hand of deckhand 
and longshoreman employed on steam- 
lighter, where evidence warranted find- 
ings that deckhand and longshoreman 
was negligent in that he improperly 
grasped hook at end of rope sling used 
in raising bales, and» that winch was 
not defective——The Belleville, 35 F. 
Supp. 934. 

D.C.N.Y.. Where steamship sank by 
flooding following a break in main In- 
jection pipe and concurrent jamming 
of main injection valve which were 
caused by latent defects, in order to 
obtain exemption from liability steam- 
ship was required to show that due 
diligence was exercised and burden 


a 
Carriage of. 
USCA. § 1 
mian S. S. 
—Dp.©.N.Y. a 
was caused by ignition o 
fumes at or near bilge pump in en, 
space of motorboat by sparks pro 
by electric motor, that fume 
to presence of liquid gasoline w 
leaked from slow leak in starbc 
oline supply line, 
of slow leak was unknown to 0 
did not occur through any fault 
his part, but as result of causes y 
arose without his knowledge, | 
strated right of owner to limit h 
bility for damages suffered by 1 
claimants.—The Spare Time II, 36 
Supp. 642. ‘ . 

Wash. The question whether, 


a particular occasion 
seaworthy or 


carrier or owner of vessel to | 
that vessel was seaworthy. Harter Act, 
§ 3, 46 U.S.C.A. § 192.—National Gr 

cery Co. y. Olsen, 108 P.2d 320 


evidence presented jury | 
tion, which was specifically Sr 
under appropriate instructions, r¢ 
ing proper loading of vessel anc 
dict for owner of vessel was 
conclusive to effect that vess 
overloaded, improperly loade 
heavy. Harter Act, § 3, 46 
192.—National Grocery Co. 
108 P.2d. 320. 7 
In action for loss of cargo sust 
when glass in porthole broke perm 
ting water to pour into hold f 
cause boat to capsize and sink es 
tion of proper construction i ha 
portholes were not provided with pac 
ers or shutters' was one of fé f 
was properly submitted to jury 
appropriate instructions, and th 
tion was foreclosed by verdict 
vor of owner of vessel. Harter | 
3, 46 U.S.C.A. § 192.—National — 
cery Co. y. Olsen, 108 P.2d 320. | 
In action by shippers for loss 
cargo on boat which capsized a 
sank, on issue regarding whether b 
was. lost as result of dangers of — 
sea, the burden of proof was on < 
ers of boat. Harter Act, § 8, 46 
C.A. § 192.—National Grocery Co. 
Olsen, 108 P.2a 320. Chet 
Where it appeared that as vessel — 
was moving forward slowly one of 
crew serving as lookout observed 
log directly ahead, that he called ou 
to helmsman to swing to port, that 
as vessel swung in that direction 
took a starboard list, and became 
volved in a whirlpool, that the hel 
man endeavored to bring boat bi; 
to right but without success, that boa 
maintained starboard list to such ex- 
tent that porthole on starboard side 
was awash, that while boat wa taal 
that position, some object from outside 
struck and broke glass in starbo: 
porthole, that water immediately 
oured into hold and that boat sank, 
jury was entitled to find that the loss 
of the boat was attributable to “perils 
of the sea” or ‘‘dangers of the sea” 
within Harter Act entitling owners of 
boat to exemption from liability. 
Harter Act, § 3, 46 US.C.A. § 192.— — 
Erie Grocery Co. vy. Olsen, 108 P. 
20. 


§ 1170 ? 

©.C.A.Wash. Where the vessel has 
violated the positive command of a 
safety statute designed to prevent fa- 
tigue in the navigating officer who is 
controlling her navigation at the time 
that’ navigation caused injury, pre- 
sumption is applicable that violation of 
statute was a contributing cause so as 
to impose burden on vessel owners of 
proving that violation could not have 
caused the error in navigation, irre- 
spective of whether vessel collided with 
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another vessel or with reef on which 
: she stranded. 46 U.S.C.A. § 223.—The 

Denali, 112 V¥.2d 952, adhering to 105 
4 F.2d 413, reversing 23 F.Supp. 145, cer- 
- tiorari denied! Alaska S, S. Co. v. Pa- 
 eifie Coast Coal Co., 61 S.Ct. 65. 
--—*D=«.C.N.Y. In determining liability for 
i - damage to cargo, a presumption existed 
¢ that vessel was unseaworthy as to boil- 
ers which collapsed, notwithstanding 
‘ vessel was 45 days from sailing at time 
of collapse, where it was admitted that 
the starboard boiler, which was in the 
- -worse condition, was used for only 
eight days. Harter Act § 3, 46 U.S.C.A. 

§ 192—The Heddernheim, 39 F.Supp. 
558. 

The owner of vessel whose boilers 
collapsed causing damage to cargo, to 
rebut presumption of unseaworthiness, 
or to come within exemptions of Har- 
ter Act, was required to show that 
_ owner exercised due diligence in_ re- 
spect to making boilers seaworthy. 
Harter Act § 3, 46 U.S.C.A. § 192.—The 

_Heddernheim, 39 F.Supp. 558. 
 +p.C.Or. On petition of owner of 
steamship for exoneration from and 
limitation of liability for loss of cargo 
when the steamship was lost with all 
iA hands, it would be assumed that the 
-. master of the steamship knew the state 
of local aids to navigation and the 
storm conditions prevailing when ‘he 
put to sea. Harter Act, 46 U.S.C.A. §§ 
- 190-195.—The Iowa, 34 F.Supp. 843. 
> A reconciliation between the doctrine 
that the owner on petition for limita- 

tion of liability had the burden of 
proving that a violation of order of 
board of supervising inspectors not 
* only did not cause or contribute to the 
Joss of the steamship but could not 
have done so, and the doctrine that if 
\ geaworthiness is not established claim- 
- ant has the burden of proving a causal 
connection with the foundering, can 
only be made by an inquiry into the 

hy of loss——The Iowa, 34 F.Supp. 

On petition of owner of steamship 
é for exoneration from liability for loss 
of cargo when the steamship was lost 
with all hands, owner could not rely 
on presumption of performance of duty 
to render the steamship seaworthy, but 
\ was required to establish “due, dili- 
- gence’ or “seaworthiness”. arter 
Act, 46 U.S.C.A. §§ 190-195.—The Iowa, 
34 F.Supp. 843. 
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C.C.A.Tex. In admiralty suit against 
ship ‘and owner thereof for damages 
to cargo by sea water, burden was on 
owner to show that ship was seaworthy 

at beginning of voyage—The Point 
Chico, 122 F.2d 1, affirming 32 F.Supp. 
«484, 

-  ©.C.A.Wash. If a ship strands while 
being navigated by a mate who stands 
12 hours watch in 6-hour watches per 
day instead of but 8 hours per day in 
¢ watches alternating with the other two 
i mates, the burden of proof is on the 


owner of the vessel privy to the navi- 

gation when wrecked to show that the 

violation was not a direct or contribut- 
: ing cause to the stranding.—The De- 
nali, 112 F.2d 952, adhering to 105 F. 
2d 413, reversing 23 F.Supp. 145, cer- 
tiorari denied Alaska 8S. 8S, Co. v. Pa- 
cific Coast Coal Co., 61 S.Ct. 65. 


In violations of legislation to prevent 
fatigue in navigators, if anywhere, the 
rule that a ship violating a statutory 
provision must show that her fault 
could not have been one of the causes 
of the injury is necessary to enforce 
obedience to the mandate of the statute. 
° —The Denali, 112 F.2d 952, adhering 
7 to 105 W.2d 4138, reversing 23 F.Supp. 
‘ 145, certiorari denied Alaska S. S. Co. 

vy. Pacific Coast Coal Co., 61 S.Ct. 65. 
In a limitation proceeding, the bar- 

den of proof, in absence of privity, as 
: to cause of a stranding, is on the owner 
G of the vessel claiming the right of limi- 
tation—The Denali, 112 W.2d 952, ad- 
4 hering to 105 F.2d 418, reversing 23 
F.Supp. 145, certiorari denied Alaska 
S. S. Co. v. Pacific Coast Coal Co., 61 
S.Ct. 65. 

Just as the owner of a ship libeled 
directly by the survivors of drowned 
sailors or owners of lost cargo as the 
result of the wreck of the vessel nayi- 
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gated in violation of a statute to pre- 
vent fatigue has to meet the burden 
of the Pennsylvania rule, so he has to 
meet it in a proceeding to limit liabili- 
ty. 46 U.S.C.A. § 183.—The-Denali, 112 
F.2d 952, adhering to 105 F.2d 4138, re- 
versing 23 B.Supp. 145, certiorari de- 
nied Alaska S. S. Co. y. Pacific Coast 
Coal Co., 61 S.Ct. 65. ihe 

D.C.N.Y. In proceeding for limita- 
tion of liability for damage from _ col- 
lision, burden of proving right to limi- 
tation was on petitioners. 46 U.S.C.A. 
§ 183.—The Mattie, 38 F.Supp. .745. 

D.C.N.Y. In libel for damage to car- 
go of grain wherein it appeared that 
cargo when loaded was in good condi- 
tion and that damage was done in 
transit, respondents had burden of es- 
tablishing by a fair preponderance of 
evidence that damage was occasioned by 
a cause for which they were not liable. 
46 U.S.C.A, § 182.—The Buckeye State, 
89 F.Supp. 344. 


D.CO.N.Y. The burden of affirmatively 
establishing seaworthiness of vessel 
or that due diligence has been exer- 
cised to make her so, as a condition to 
exemption from liability under the 
Harter Act, is on the vessel owner, and 
if he fails to carry the burden or if 
efficiency of vessel is at all left in 
doubt, such doubt must be resolved 
against the vessel owner and in favor 
of cargo owner. Harter Act § 3, 46 
U.S.C.A. § 192.—The Heddernheim, 39 
F.Supp. 558. 

D.C.N.Y. Under section of Carriage 
of Goods by Sea Act enumerating 17 
clauses of exemption from liability, 
shipper has burden of proof under 
first 16 subdivisions, and burden is on 
earrier as to seventeenth subdivision 
relating to any other cause arising 
without actual fault and privity of 
earrier and without fault or neglect 
of agents or servants of carrier. Car- 
riage of Goods by Sea Act, § 4(2) (a-p, 
and q), 46 U.S.C.A. § 1304(2) (a-p, and 
q).—The Asturias, 40 F.Supp. 168. 

The carrier’s obligation is not lim- 
ited merely to careful stowage of car- 
go, but also to ‘keep, care for and 
discharge goods carried’, and if a 
eargo shipped in good condition is 
delivered damaged in manner preventi- 
ble by reasonable precaution, burden 
to show exemption from liability rests 
on carrier. Carriage of Goods by Sea 
Act, §§ 3(1) (a-c), (2), 4(2) (q), 46 
U.S.C.A. §§ 1303(1) (ac), (2), 1304(2) 
(q).—The Asturias, 40 F.Supp. 168. 


D.C.Or. On petition of owner. of 
steamship for exoneration from liabil- 
ity for loss of cargo when the steam- 
ship was lost with all hands, owner 
was required not only to show that 
competent persons were employed and 
charged with the duty of rendering the 
steamship seaworthy, but that all due 
diligence was exercised to render the 
ship seaworthy. Harter Act, 46 U.S. 
Se §§ 190-195.—The Iowa, 34 F.Supp. 


On petition of owner of steamship 
for exoneration from liability for loss 
of cargo when the steamship was lost 
with all hands, owners of lost cargo 
were not required to show causal con- 
nection between steamship’s unsea- 
worthiness and the loss. Harter Act, 
46 U.S.C.A. §§ 190-195.—The Iowa, 34 
F.Supp. 843. 

On petition of owner of steamship 
for limitation of liability for loss of 
cargo when the steamship was lost 
with all hands, the burden placed upon 
the owner of proving that violation of 
order of board of supervising inspec- 
tors with respect to communication to 
emergency steering gear, not only did 
not cause or contribute to the loss of 
the steamship, but could not have done 
so, was satisfied by proof that the 
eause of loss was entirely independent 
of the violation. Harter Act, 46 U.S. 


C.A. §§ 190-195-—The Iowa, 34 F. 
Supp. 843. 
§ 1173 
€.C.A.N.Y. In proceeding by owner 


of Brazilian steamer for exemption 
from or limitation on liability as result 
of collision with German steamer 
which occurred in Brazilian waters, 
evidence did not support finding that 


granting exoneration to owner of fish- 

ing vessel from all claims for losses, 

damages or injuries growing out of 

loss of the vessel at time of hurricane, 

on ground that loss was through perils 

of the sea and not unseaworthiness.— 

The Ariel, 119 F.2d 866, affirming 33 

F.Supp. 573. ; 
C.C.A.N.Y. In shipowner’s proceed- ; 

ing for exoneration from and_ limita- 

tion of liability to charterer. of. ship 

for loss of and damage to cargo of 

sugar SCCUEINS, when ship stranded 

while leaving third port after a devia- 

tion by master, who. was not advised 

when he was ready to leave second port 

to call at particular third port, and 

who started on the return journey and_ 

then proceeded to third port on _ re- 

ceipt of instructions naming the third 

of the three ports at which the charter 

party required the ship to stop, evi- 

dence held to show that ship’s broker 

had duty to advise master of ship to 

call at third port.—Farr v, Hain 8. S. 

Co., 121, F.2d 940, . reversing The 

Tregenna, 35 F.Supp. 118 


C.C.A.Tex. In suit against ship and 
owner thereof for damages to cargo by 
sea water entering hold from. bilges, 
evidence held to show that vessel was 
seaworthy when she left last loading 
port and that damage was caused by 
erew member’s negligence in leaving 
plug out of sounding pipe, a fault or 
error in navigation or management of 
ship for which owner was not respon- 
sible under statute. Harter Act, § 3, 46 
U.S.C.A. § 192.—The Point. Chico, 122 
F.2d 1, affirming 32 F.Supp. 484. 


D.C.N.Y. Evidence that owner of tug 
was not aboard when it collided with 
scow, that no officer or director of cor- 
porate charterer was aboard, that col- 
lision was. due to negligence of captain 
of tug in manner of steering, and in 
failing to give tug sufficient distance 
to cross astern of scow, without any 
privity or knowledge of owner or char- 
-terer, and that even if. outmoded. hand 
gear made tug unseaworthy, owner and 
charterer had no privity in or knowl- 
edge of such condition, authorized lim- 
pelloe pf Hap ility gf owner, and char- 

erer. -S.C.A, 183.—The Matti 
38 F.Supp. 745. Mees 


_D.C.N.Y, Evidence warranted conclu- 
sion that stowage of 665.6 tons of Jap- 
anese sardine meal in a substantially 
solid mass in lower hold of steamship 
for voyage from Kobe, Japan, to United 
States Atlantic Coast ports via Panama 
Canal constituted negligence and was. 
a “proximate cause’ of fire resulting in 
loss and damage to meal, in that, even 
assuming that rice ventilators were used 
in manner claimed by bareboat char- 
terer, insufficient ventilation was pro- 
yided.—The Venice Maru, 39 F.Supp. 

Evidence warranted conclusion that 
owner and bareboat charterer of steam- 
ship were entitled to exoneration from 
liability under fire statute for loss and 
damage to cargo of Japanese sardine 
meal caused by fire occurring on ship 
while meal was being transported from 
Kobe, Japan, to United States Atlantic 
Coast ports via Panama Canal, where 
owner had delegated duty of supervis- 
ing stowage of cargo to an independent, 
experienced Lloyd’s agent marine sur- 
veyor, and surveyor was negligent re- 
specting stowage and stowage was 
proximate cause of fire. 46 U.S.C.A. § 
182.—The Venice Maru, 39 F.Supp. 349. 

D.C.N.Y. Evidence showing that 
shipowners had knowledge of faulty 
condition of condenser tubes of boilers, 
and that furnaces of boilers were dis- 
torted, established that vessel was ‘“‘un- 
seaworthy” as to her boilers, which 
collapsed, and that owners did not ex- 


make vessel 
ers could not 


liability for dam- 
age to cargo under the Harter Act. 
Harter Act § 3, 46 U.S.C.A. § 192.— 
The Heddernheim, 39 F.Supp. 558. 
Evidence that vessel after striking 
rock was brought back to port and 
beached on clay bank, that it was 
found that one hold was filling with 
water, that upon examination by three 
surveyors it was reported that dam- 
age affecting seaworthiness was to be 
found ahead of bulkhead, that cargo 
was unloaded and that temporary re- 
pairs were made, showed that vessel 
was “unseaworthy” when she had left 
the port, notwithstanding surveyors at 
port had issued a certificate of sea- 
worthiness.—The Heddernheim, 39 F. 
Supp. 
On issue of owners’ exemption from 
liability for damage to cargo, evidence 
showed that owners and captain exer- 
cised due diligence to make vessel sea- 
worthy on sailing from port to which 
vessel had returned after striking a 
rock near lighthouse. Harter Act § 3, 


46 U.S.C.A. § 192—The Heddernheim, 
39 F.Supp. 558. 
D.C.N.Y. On claim of exemption 


.O.N.Y. 
from liability for damage to cargo of 
cocoa beans under Carriage of Goods 
by Sea Act on ground that damage re- 
sulted from sweat occasioned by perils 
of the sea, evidence warranted conclu- 
sion that cargo damage did not result 
from “perils of the sea’ and that 
claimant had not discharged burden of 
establishing that its actual fault or 
privity or neglect of its agents or sery- 
ants did not contribute to loss. Car- 
riage of Goods by Sea Act, §§ 3(1) 


(a-c), (2), 4(2), 46 U.S.C.A. §§ 1308 
(1) (a-e), (2), 1304(2).—The Asturias, 
40 F.Supp. 168. 

D.C.Or. On petition of owner of 


steamship for limitation of liability for 
loss of cargo when the steamship was 
lost with all hands, evidence required 
finding that master was guilty of neg- 
ligence proximately causing the loss 
of the steamship. Harter Act, 46 U.S. 
ire §§ 190-195.—The Iowa, 34 F.Supp. 
843. 
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C.C.A.Wash. A finding of the Dis- 
trict Court that wreck was caused by 
“faults or errors” in navigation is not 
disturbed by a finding that the act 
had been violated by the owner and 
hence imposed on the owner the pre- 
sumption and burden of proof of Penn- 
sylvania rule that the violation could 
not have caused or contributed to the 
fault or error in navigation.—The De- 
nali, 112 F.2d 952, adhering to 105 F.2d 
413, reversing 23 F.Supp. 145, cer- 
tiorari denied Alaska S. 8. Co. v. Pa- 
cific Coast Coal Co., 61 S.Ct. 65. 
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C.C.A.N.Y. In admiralty, the Circuit 
Court of Appeals was bound by a find- 
ing that no conclusion was possible on 
issue whether barge sank because of 
unseaworthiness, which it could not 
say was clearly erroneous. Admiralty 
Rule 461%, 28 U.S.C.A. following sec- 
tion 723; Rules of Civil Procedure for 
District Courts, rule 52(a), 28 U.S.C.A. 
following section 723c,—Commercial 
Molasses Corporation y. New York 
Tank Barge Corporation, 114 F.2d 248. 

D.C.N.Y. In shipowner’s proceeding 
for exoneration from and limitation of 
liability to charterer of ship for loss 
of and damage to cargo of sugar and 
to recover from charterer a balance al- 
legedly due for freight, where char- 
terer owed owner for freight, and dam- 
ages accruing to charterer by reason 
of stranding of ship after ship deviated 
from its agreed voyage would exceed 
freight owed to owner, decree would be 
entered in favor of owner for freight 
due and owing and providing that such 
sum should be surrendered by owner 
as part of limitation fund.—The Treg- 
enna, 35 F.Supp. 


U.S.Fla. A court of admiralty in pro- 
ceeding for limitation of liability ac- 
quires right to marshal all claims 
whether of strictly admiralty origin or 
not, and to give effect to them by ap- 
portionment of the res and by judg- 
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so far as the court may decree, and as 
incidental to that power, court may 
furnish a complete remedy for satis- 
faction of those claimg by distribution 
of the res and by judgment in per- 
sonam for deficiencies against the own- 
er if he is not released by virtue of 
the statute. 46 U.S.C.A. 183.—Just 
v. Chambers, 61 S.Ct. 687, reversing 
The Friendship II, 113 F.2d 105, cer- 
one er ented Just v. Chambers, 61 


§ 117 

_ C.C.A.N.Y. Even if trial court erred 
in denying owner’s motion to amend 
its answer in libel to recover for loss 
of cargo through sinking of lighter to 
pred as a defense the right to limit lia- 
ility, on ground of laches, error was 
harmless, in view of finding of breach 
of warranty of seaworthiness, since 
owner was precluded from obtaining 
limitation of liability resulting when 
ship sank as result of unseaworthiness. 
46 U.S.C.A. § 185.—U. 8S. Gypsum Co. 
vy. Conners Marine Co., 119 F.2d 689. 
C.C.A.Pa. Where cargo was de- 
stroyed as result of capsizing of light- 
er caused by negligence of company 
which loaded cargo, and owner of car- 
go appealed from decree limiting lia- 
bility of owner of lighter, in order to 
protect cargo owner’s interests, pend- 
ing disposition of appeal of the com- 
pany from decrees against it in libels 
rought ‘by the cargo owner and own- 
er of lighter, affirmance of decree in 
the limitation of liability proceedin 
would be without costs. _Jud.Code, 
129, as amended, 28 U.S.C,A. § 227.— 
The §.'C. L.. No. 9, 114 F.2d 964. 
Wash. In action for damages for 
loss of cargo, evidence presented jury 
question, which was specifically sub- 
mitted under appropriate instructions, 
regarding proper loading of vessel 
and verdict for owner of vessel was 
therefore conclusive to effect that ves- 
sel was not overloaded, improperly 
loaded or top heavy. Harter Act, § 
35/746) - UES: CAS 192.—National Gro- 
cery Co. v. Olsen, 108 P.2d 320, 


SIGNATURES 


§ 4 

Tex.Com.App. If the signature of a 
subscribing witness to an instrument 
is shown to be genuine, the legal effect 
of the presence of such signature on 
the instrument is not destroyed by tes- 
timony of such witness that the maker 
in fact did not execute the instrument, 
and, notwithstanding such testimony, 
a question of fact remains as to wheth- 
er there was in reality an execution of 
the instrument.—Southwest  Bitulithic 
Co. v. Martinez, 143 S.W.2d 116, re- 
versing Martinez v. Southwest Bitu- 
lithic Co., 119 S.W.2d 740. 


§ 17 
Tex.Civ.App. The signature or mark 
of person liable on instrument need 


not be affixed thereto by him to give 
it validity, but may be affixed by an- 
other, typewritten in, stamped in with 
rubber stamp, or adopted, if forged.— 
Stout v. Oliveira, 153 S.W.2d 590, er- 


ror refused. 
SODOMY 


§ 2 

Cal.App. The ‘crime against nature’, 
as contemplated by statute relating to 
sex perversion, is the perverted act of 
uniting the mouth of one participant 
with the sexual organ of the other, 
with a view of gratifying the sexual 
desire, and a mere kiss or lick of the 
private organ, even though lewdly done, 
is not a “copulation”? within the stat- 
ute. Pen.Code, § 288a.—People vy. An- 
gier, 112 P.2d 659. 

That accused might have been guilty 


of some reprehensible behavior not 
named in accusation charging viola- 


tion of statute relating to sex perver- 
sion, was no justification for his con- 
viction for sex perversion. Pen.Code, 
§ 288a.—People v. Angier, 112 P.2d 
659 


N.H. The statute against commit- 
ting any unnatural and lascivious act 
with another person is directed at acts 
without reference to habitual conduct, 
and repeated violations constitute dis- 


“tinct offenses, thot 


P< 


of 

plication of the offense defined by s 
ute against committing any unnatu 
and lascivious act with another perso 
is one of degree rather than characte 
and of special rather than generi 
ferentiation, but no intention to 
serve the narrow common law rule 
be ascribed to the legislature, pay 
larly in view of fact that offen 
common law was a felony punish: 
by death. Pub.Laws 1926, c. 386, 
State v. Vredenburg, 19 A.2d 414 

The statute against committin 
unnatural and lascivious act wit 
other person should be construe 
being more comprehensive tha 
common jaw in the scope of th 
duct prohibited. Pub.Laws 19 
oan § 9.—State v. Vredenburg, © 


corroboration of the testimony of 
child was not necessary. Pen.Code. 
286, 288.—People v. Karpinski, 1 
PX WB NER ioe 

Evidence sustained conviction of 
mission of crime against nature 
commission of lascivious acts 
child. Pen.Code, §§ 286, 
v. Karpinski, 111 P.2d 393. he 
Ga.App. Where two persons volur 
tarily have carnal knowledge and e 
nection against the order of na 
with each other, they are both guil 
of ‘sodomy.’—Perrvman vy. State, 
§$.H.2d 388, 63 Ga.App. 819. j 
Ga.App. Uncorroborated ‘im 
of 17 year old 


inmate of indust 
school concerning act of sodomy com 
mitted against him by an officer of thi 
school whose duties included suneryis 
ing and directing the inmate sustaine 
conviction of sodomy. Code 1933, | 
38-121.—_Perryman vy. State, 12 S.B. 
388, 63 Ga.App. 819. 13 


n 


§ 15 Pe 

Cal.App. The state had burden of — 
proving crime of sex perversion ~ 
charged against accused. Pen.Code. 
288a.—People v. pays 112 P.2d 65 


Cal.App. Evidence held sufficient to — 
sustain conviction of attempt to com- ~ 
mit infamous crime against nature, a 
against contention that no intent t 
commit such offense was proved. Pen 
Code, 8§ 21. 286.—People v. Kalpakoff, 
105) P.2d 595: ; 2a 

Cal.App. Evidence held sufficient to 
support conviction for commission of — 
lewd act on body of eight year old 
boy, as against contention that it ere- — 
ated strong doubt as to prosecuting — 
witness’ credibility and showed that ° 
he had been instructed to testify as he 
did. Pen.Code, § 288. 
Boswell, 105 P.2d 991. 


Cal.App. Evidence was insufficient 
establish an oral copulation of 
cused with sexual organ of little gir 
so as to sustain conviction for an act 
of sex perversion. Pen.Code, § 288a.— 
People v. Angier, 112 P.2d 659. ae 

‘ 
§ 20 a 

Cal.App. Trials of adults upon | 
charges of sex perversion growing out © 
of relation of adults to little children — 
require the utmost vigilance on the © 
part of the courts at every stage in 


People v. 


the consideration of the causes. Pen. 
Code, § 288a.—People vy. Angier, 112 
P.2d 659. 


§ 21 
Pa.Super. Accused’s guilt of assault 


’ 
“ 
i" 


with intent to commit sodomy was 
for jury. iS. § 4722.—Common- 
wealth v. Heaton, 20 A.2d 921, 145 Pa. 
Super. 223. 


SPECIFIC PERFORMANCE 


§ 2 
Cal.App. Whether equity will com- 
pel “specific performance” of a contract 
does not depend upon whether 


i 
” 
4 
the 
property involved is realty or personal- 


ae 
. 


cae ae 


¥ am | 


fe + ty.—Wehen y. 
; ra A city’s suit in equity to com- 


pel removal of floating hotel after ex- 
- piration of permit to moor hotel on 


and adjacent to land owned by city 


was dismissible on ground that there 
was an “adequate remedy at law”, 
where allegations that hotel constituted 
a nuisance were not supported by evi- 
dence, and suit could not be maintained 
ag, one for specific performance.—Am-, 
ae phitrite Corporation v. City of Fort 
i. 


Es 
ie 


et 


_ Lauderdale, 3 So.2d 150. 

_ Fla. The specific performance of a 

- eontract is a matter of equitable cog- 

nizance.—McAllister v. McAllister, 3 So. 

_ 2d 351, ; 

ie 8 “Specific performance” is an ac- 
tion of ancient equity _jurisdiction,—Ai- 
ken Mortg, Co. v. Jones, 15 S.E.2d 

19, 197 S:C.. 245. 

Tex.Civ.App. Specific performance of 

-a contract and a mandatory injunction 

to compel performance of contract are 

both equitable remedies.—Cleere Vv. 

- Wise, 153 S.W.2d ve 


ay § 

__ Va. Where contract has been proven 
by competent and _ satisfactory evi- 
dence, and there is nothing to indicate 
hat enforcement thereof would be in- 
_ equitable to a defendant, but refusal 
- of enforcement will work injury, spe- 
_)cifie performance will be granted in 
absence of fraud, misapprehension, or 
mistake.—Chesaneake & O. Ry, Co. V. 


Cal.App. “Specitic performance” will 
be decreed only when no other adequate 
relief is available to plaintiff, and where 
legal remedy of compensatory damages 
for breach of contract is sufficient to 
do complete justice between parties 
- equity will not assume jurisdiction.— 
- Wehen y: Lundgaard, 107 P.2d 491. 

* Equity will compel “specific perform- 
- ance’ of contract only where a judg- 
ment for damages would fall short of 
_ redress which plaintiff's situation de- 
» mands, such as where by nonperform- 
ance of contract plaintiff will be great- 
y embarrassed and impeded in his 
business plans or in a loss of profits 
. which a jury cannot estimate with any 
- degree of certainty.—Wehen y. Lund- 
_ gaard, 107 P.2da 491. : 

Ky. The equitable remedy of specific 
performance is not available to party 
having adequate remedy at law.—Kuntz 
Bp roretey 150 S.W.2d 665, 286 Ky. 


$227, 
N.J.Ch. Specific performance is 
- grounded upon the impracticability or 
inadequacy of legal. remedies to com- 
-pensate for damages which party seek- 
ng it will suffer by the default of the 
ther in keeping his bargain.—Magna 
_ Mfg. Co. v. tna Casualty & Surety 
~Co., 18 A.2d 565. 129 N.J.Eq. 142, 
: § 13 
 p.C.Del. Specific performance of a 
~ ‘contract rests entirely in court’s dis- 
Be eretion.—Motor Parts Co. v. Bendix 
- Home Appliances, 36 F.Supp. 649. 
4 D.C.La. The matter of granting spe- 
cific performance of a contract to con- 
; vey land is within the discretion of the 
Louisiana courts, and the one suing 
must show that he has performed his 
part of the contract before he can make 
out a justifiable case for specific per- 
formance or in the alternative for dam- 
ae nea vy. Daigle, 37 F.Supp. 
43. 
P= Del.Ch. The remedy of specific per- 
formance is not an absolute right but 
is controlled by the exercise of a sound 
judicial discretion based on the appli- 
cation of established principles to the 
facts of the particular case and the eq- 
uities shown thereby.—Lowe y. Wil- 
liams, 18 A.2d 424, 
Fla. Specific performance of a con- 
tract is not a matter of right, but rests 
in sound judicial discretion of the 
court, controlled by established princi- 
\ Ples of equitable jurisprudence.—Me- 
- Cuteheon y. National Acceptance Corpo- 
ration, 197 So, 475, 143. Fla. 663, 130 
AaueR, 915. 
Specific performance of a con- 
tract for sale of realty is not a mat- 
ter of right in either party to contract, 
but right to such performance rests in 


hs ftegee Aas 
| SPECIFIC 
Lundgaard, 107 Pd 


sound discretion. of chancellor.—Miller 


v. Gardner, 198 So. 21. 


Ky. The granting of specific per- 


formance of contract rests largely in 
court’s discretion, but not arbitrary 
one.—Kuntz_y. Peters, 150 S.W.2d 665, 
286 Ky.. 227, 

Mich. Specific performance is an 
equitable remedy, the granting of 
which lies within the discretion of the 
court.—Stecker y. Silverman, 293 N.W. 
703, 294 Mich. 422, 

Mich. Generally, specific perform- 
ance of an executory contract is a 
matter of grace and not of- right.— 
Marvin v. Solventol Chemical Products, 
298 N.W. 782, 298;>Mich. 296 

Mich. Specific performance is not de- 
ereed as of right by showing that an 
oral contract has been partly per- 
formed, but the remedy is a matter 
of discretion and depends on judgment 
of court. after careful examination of 
circumstances.—White v. Walper, 299 
N.W. 827, 299 Mich. 109. 

N.Y.App.Div. The right to a decree 
of specific performance of a covenant 
affecting real property rests in discre- 
tion of a court of equity.—Kew Gar- 
dens Corporation y. Ciro’s Plaza, 26 N. 
Y.S.2d 553, 261 App.Div. 576, reversing 
23 \N.Y.$.2d:.957,. 175 Mise. 475. 

N.Y.Sup. Specific performance of a 
contract is discretionary, and will not 
be decreed where it will result in great 
hardship and injustice to one party 
without any consideration, gain or 
utility to the other, or where public in- 
terest would be prejudiced thereby.— 
Bourianoff v. Metropolitan Life Ins. 
Co.; 29 SN.Y-S. 20) 50. 

Pa.Orph. Specific performance of a 
decedent’s parol contract to convey 
real estate is not a matter of right, 
and will be decreed only if enforce- 
ment of the contract appears equitable 
under all of the facts of the case.—In 
re Hwing’s HWstate, 41 D. & C. 44. 

Where the grant, of a_ petition is 
within the discretion of the orphans’ 
court, the application must be sup- 
ported by testimony that the transac- 
tion upon which the petition was based 
was fair and conscionable; relief will 
not be granted on petition and answer 
where the averments admitted are too 
meager to enable the court to deter- 
mine that question.—In re Ewing’s Hs- 
tate, 41 D. & C. 44. 

R.I. <A bill for “specific performance” 
is an application addressed to the ju- 
dicial discretion of court of equity to 
be exercised on equitable considerations 
in view of all the circumstances of the 
cause.—Gilman v. Murphy, 21 A.2d 272. 

Tex.Civ.App. Specific performance 
of a contract is not granted as a mat- 
ter of right, but whether or not such 
relief will be granted is addressed to 
the discretion of the chancellor, and 
where it is apparent that it would not 
be just to grant such relief, it will 
be denied.—W. K. Ewing Co. v. Krueg- 
er, 152 SW.2d 488. 

Va. Specific performance of a con- 
tract is not an absolute or arbitrary 
right, but is granted to promote jus- 
tice according to circumstances of par- 
ticular case in reasonable and sound 
judicial discretion of court, and will be 
refused when it would produce injus- 
tice—Chesapeake & Q. Ry. Co. vy. 
Douthat, 10 S.H.2d 881. 


§ 18 

Pa.Com.Pl. The general principle of 
equity that a contract to be enforced 
specifically must be mutual both as to 
the remedy and obligation, does not 
apply where the obligation is all on 
one party and the other party executed 
his part of the contract when the 
agreement was entered into by the 
parties.—Stonesifer v. First Nat. Bank, 
54 York 143. 

Tenn. In order for relief of specific 
performance to be granted, mutuality 
of remedy must exist, and specific per- 
formance will not be granted in fa- 
vor of one party unless it can also be 
granted in favor of the other.—Schultz 
v.--Anderson, 151° S'w.2d’" 1068, 177 
Tenn, 533. 

Provision of contract under which 
plaintiff and defendant each sold to 
the other certain realty, under which 
plaintiff agreed to convey “five cer- 


remedy. Code 1932, § 7831.—Schultz vy. 
Anderson, 151 S.W.2d 1068, 177 Tenn. 


533. , 
§ 19 : 

Md. Where contract for sale of real 
estate was in writing, vendor could not 
defeat vendee’s suit for specific per- 
formance on ground of lack of mutual- 
ity of remedy and obligation on theory 
that because. vendee was not shown to 
be possessed of property or money, 
vendor could not have specifically en- 
forced the contract. against vendee.— 
Gehan y. Crosco, Bldg, Co.,, 16 A.2d 


N.J. The test in determining whether 
there is “mutuality of contract’? within 
rule requiring mutuality to decree spe- 
cific performance is whether the reneedy 
as well as the obligation is mutual, and 
if the enforcement of the obligation may 
not be granted to both contracting par- 
ties, it should not be enforced against 
one party.—Fiedler, Inc., v. Coast Fi- 
Reece Coy 18 A.2d,. 268, 129. N.J.Eq. 

A written contract appointing com- 
plainant defendant’s exciusive agent to 
develop and sell certain property owned 
by defendant and calling for personal 
services by complainant was unenforce- 
able by specific performance for lack of 
mutuality.—Fiedler, Ine., v. Coast Fi-. 
rane Co.,j518 Ad. .268;.7129 IN. Ia. 

N.Y.Sup. The doctrine of ‘mutuality 
of remedy”? with respect to specific per- 
formance of contracts applies only to 
executory contracts.—National Surety 
Corporation v. Titan Const. Corpora- 
tion,, 26: N.Y.S.2d) 227, affirmed 24 N. 
Y.S.2d 141, 260 App.Div. 911, reargu- 
ment denied 25 N.Y.S.2d 398, 260 App. 
Divs 923. 


§ 30 

C.C.A.Ohio. Suit for specific per- 
formance of contract to sell realty could 
not be defeated on ground that the 
obligations of option to sell were not’ 
mutual where the option provided that 
the purchase price should be paid at 
the time of recording of ‘‘such deed”’, 
since by such deed was meant the gen- 
eral warranty deed which vendors 
agreed to execute and vendee had ten- 
dered purchase price at time it re- 
quested execution of deed and kept up 
the tender by depositing the purchase 
money in court.—Bastian v. U. S., 118 
F.2d 777. 


§ 33 

Il.App. A contract for the manu- 
facture and sale of machines to plain- 
tiff was not unenforceable for lack of 
mutual covenants and obligations as 
contended by defendants.—Almar 
Forming Mach. Co. v. F. & W. Metal 
Forming Machinery Co., 31 N.H.2d 415. 
308 IllApp. 151. 


N.J. Specific performance of a con- 
tract is decreed only where there is 
mutuality.—Fiedler, Inc., v.. Coast Fi- 
nance Co., 18 A.2d 268, 129 N.J.Eq. 161. 

N.Y.App.Div. An option to purchase 
realty, though unilateral in its incep- 
tion, became executory agreement of 
purchase and sale on optionee’s partial 
performance thereof, so that assignee 
of option, having invoked aid of equi- 
ty, was entitled to specific performance 
of option on proper proof, though as- 
signee assuined no obligations with ref- 
erence to option in assignment,—Brook- 
wood Parks: v., Jackson, 26. N.Y.S.2d 
127, 261 App.Div. 410, reversing 21 N. 
¥.8.2d 173. 

N.Y.Sup. Even though mutuality did 
not exist at time when contract was 
entered into, it is sufficient, for pur- 
poses of specific’ performance, if mu- 
tuality exists at time when remedy of 
specific performance is sought to be en- 
forced.—National Surety Corporation y. 
Titan Const. Corporation, 26 N.Y.S.2d 


227, affirmed 24 N,¥.S.2d 141, 260 App. 


; A ts equity : 
spe fie. Sorter aren if there is. 
doubt as to the facts on which oe 
right to the remedy depends.—Braxton 
Realty & Investment Co. y. Schellen- 
berg, 142 S.W.2d 1006. 

Mo. A want of consideration is avail- 
able to an alleged donor in an action 
by a purported donee to compel per- 
formance of a promise to make a gift. 
—Cartall v. St. Louis Union Trust Co., 
153 S.W.2d 370. 


39 
Or. Generally, specific performance 
will not be deemed against an. option- 
or who is not able, for want of title, 
to comply with option contract. —Lowe 
v. Harmon, 115 P.2d 297. 


§ 40 
N.J. Even if written contract ap- 
pointing complainant defendant’s ex- 
-clusive agent to develop and sell certain 


property owned by defendant was one. 


which could otherwise be_ specifically 
enforced, a decree compelling specific 
performance and embodying covenants 
imposed by contract on defendant 
would be a vain decree which defendant 
would find it impossible to obey, where 
contract required defendant to obtain 
the approval of the Federal Housing 
Administration, which was not made a 
party to the suit, with RESPECT: to yari- 
ous matters.—Fiedler, vy. Coast 
Harense Co,, 18 A.2d 268 “i129 N.J,Eq. 
46 


§ 

App.D.C. A cotenant who promises 
to convey more than he owns or who 
promises as agent for other cotenants 
when he actually is without authority 
to do so, may under some conditions 
be compelled to convey what interest 
he has, but even in such cases, spe- 
cific performance will not be granted 
if it would create an inequitable result 
or would unduly injure the rights of 
third parties who are neither parties 
to the. contract nor the suit.—Thalis 
v,. Wurdeman, 121 F,2d 70. 

Where property was owned in fee 
simple by mother and her three chil- 
dren as tenants in common, and where 
lease of mother’s interest alone would 
make lessee cotenant of the three chil- 
dren for a limited number of years and 
require lessee to come to some sort of 
terms with the children, specifie per- 
formance of the lease as to mother’s 
interest only would have been inequita- 
vaiiieeaa vy. Wurdeman, 121 F.2d 


N.Y.Sup. Specific performance of a 
contract is discretionary, and will not 
be decreed where it will result in great 
hardship and injustice to one party 
without any consideration, gain or util- 
ity to the other, or where publie inter- 
est would de prejudiced thereby.— 
Bourianoff y. Metropolitan Life Ins. Co., 
29; 0N. ¥.S:2d,.50. 

Pa.Com.Pl. The equitable remedy of 
specific performance is one of grace, 
not of right, and will not be granted 
where a contract was entered into un- 
der a misunderstanding, and its en- 
forcement. would work a_ hardship.— 
Bentz v. Gehret, 33 Berks 305. 

§ 54 

Del.Ch. Where a person makes a con- 
tract to sell land in which he has only 
an interest and cannot convey a com- 
plete title, he will generally be com- 
pelled to convey what interest he has, 
—Lowe vy. Williams, 18 A.2d 424, 

App.D.c. .A cotenant who promises 
to convey more than he owns or who 
promises as agent for other cotenants 
when he actually is without authority 
to do so may under some conditions 
be compelled to convey what interest 
he has, but even in such cases, specific 
performance will not be granted if it 
would, create an inequitable result or 
would unduly injure the rights of 
third parties who are neither parties 
ie the contract iy the suit.—Thalis 

. Wurdeman, 121 F.2d 70, 


N.Y.App.Div. 
to purchase’ realty assumes duty to per- 
form assignor’s obligations by. invok- 
ing aid of equity in suit against one 


' contract must be based on 


67 
An assignee of option 


ee 8.W.2d 225. 


NY / K i { 
ence to option in assignment does 
bar such remedy.—Brookwood Parks 


410, reversing 21 N.Y.8.2d, 173. 

Pa.Orph. Where a woman creates a 
trust for her own benefit for life, re- 
taining power of appointment over the 
remainder, and covenants to assign to 
the trustees all property thereafter ac- 
quired by her, her appointees have no 
standing after her death to complain 
that settlor failed to comply with the 
provisions in the deed of trust requir- 
ing her to assign subsequently acquired 
property to the trustees, and to seek 
to require her personal representatives 
to do so.—In re Hartmann’s Estate, 38 
D. & C. 310. ti fhiw 


§ 85 
Del.Ch. In the absence of other con- 


trolling circumstances, specific perform-- 


ance will be ordered when the bill “is 
filed against a subsequent grantee of 
the person who has agreed to sell if 
such grantee had notice of the gran- 
tor’s prior contract of sale—Lowe Vv. 
Williams, 18 A.2d 424. 


Where purchasers knew when con- 
tract for sale of entire tract of land by 
one of the two heirs at law of deceased 
owner was. signed that vendor’s in- 
terest therein could be wholly divested 
by partition proceedings and was told 
that good title could be obtained only 
through a sale ordered by. orphans’ 


court and partition proceedings were 


subsequently started by both heirs at 
law which resulted in the assignment 
of the entire property to the other heir 
at law, who subsequently sold the land 
to another having knowledge of previ- 
ous contract of sale, specific perform- 
ance of contract would not be decreed. 
Rev.Code 1935, §§ 8736, 3738.—Lowe 
v. Williams, 18 A.2d 424, 


§ 95 

D.C.Mo. A court of equity would 
not enforce alleged parol contract of 
adoption as authorized by Missouri 
law, where the evidence established 
that the alleged adoptive mother was 
wholly unfit to undertake to care for 
the child and established that the child 
subsequently became an inmate of a 
house. of ill fame which was main- 
tained by the alleged adoptive mother. 
—Mutual. Life Ins. Co. of New York 
vy. Benton, 34 F.Supp. 859. 


Mo. To warrant specific performance 
of an oral contract to convey, the oral 
contract must be clear, explicit and 
definite, must be proven as pleaded, 
cannot be established by conversations 
too ancient, loose or casual, must: be 
fair and conscionable, the proof must 
be such as to leave no reasonable doubt 
in mind of chancellor, performance 
must be referable solely to contract, 
adequate, 
legal consideration, and a mere testa- 
mentary disposition or inclination to 
reward for services by way of gift is 
insufficient—Sportsman v. Halstead, 
147 S.W.2d 447. 


Pa.Com.Pl. Equity decreed the spe- 
cific performance of a valid agreement 
for the exchange of real estate, where 
defendant contested the allegations of 
the bill by setting up the defense that 
he was an habitual drunkard and at 
the time of the signing of the agree- 
ment he was so completely under the 
influence of intoxicating liquor ag to be 


‘unable te appreciate the nature of the 


contract to which he had admittedly 
affixed his signature.—Miller v. Klaser, 
89 P.L.J. 249, 

A provision in the agreement regard- 
ing the payment of a commission to 
the real estate broker ,was not ger- 
mane to the issue, and could not be 
relied upon by defendant to escape his 
responsibilities by refusing to com- 
plete the transaction, where the terms 
were equitable, there being no fraudu- 
lent representations and plaintiff was 
not in default.—Miller v. Klaser, 89 
d aeal Drees w/e 

Tex.Civ.App. A party to invalid con- 
tract -has no cause of action for spe- 
cific performance, or damages for 


Jackson, 26 N.Y.S.2d ae App. Div. 


ache ‘ther! 


isee in her will only after sh 
provided for certain unspec 
quests to friends and servants 
sufficiently specific to permi' 
foreement.—Neely vy. Merchant 
Co. of Red Bank, 113 F.2d Poe, 
ing 26 GesRRBR 130, motion d 
F.2d 525, : 
D.C.Del. A decree for sp 
formance or for an injunction r 
refused where terms of alleg oO 
contract are uncertain and incomph 
and testimony leaves at leapt sul ta 
tial doubt as to whether 
contract. was entered into, Ble pee 
Co. y. Bendix Home Applian es, | 
Supp. 649. 
Ill.App. Where four types: of | 
chines in addition to the two fy 
machines specified in a contract (£2 
the manufacture. and sale of — 


an equity court could no 
force the contract as changed be 
of uncertainty.—Almar rormang 
Co. v. F, & W. Metal Forming M ig 
oy Co,, 31 N.E.2d 415, 308 Il 


Mo. An alleged oral contract 
plaintiffs should have and receive 
ever property deceased might lea 
his death, if they would live wit 
take care of, him, and administ 
his physical wants and needs so 
as he should live, was sufficient 
and definite to authorize specific 
formance.—Sportsman y. Halstead, 1: 
S.W.2d 447. ae 

An oral contract, to be ‘definite’ 
required to authorize specific p 
ance, need not necessarily be di 
7pportsman v. Halstead, 147 


§ 97 
Cal.App. Where vendor gave a 
ten option agreeing to sell ‘Tan 


es 


for a Aimniatea consideration, 
purchaser accepted the option ant 
it recorded, the vendor could not € 
cape specific performance of the con- 
tract on ground that it was so une 
tain in its terms that specific perfor 
anee could not be decreed, sine ce th 
time was definitely fixed and the sort 
conveyance required was designate 
Stough v. Hanson, 116 P.2d wh % 


§ 100. 

Ill.App. To be peeiheally: eunpeee 
able, a land contract must defini 
point out land to be conveyed, or fur- 
nish the means of identifying the land 
with certainty—Lamprecht v. Gedda, 
32 N.H.2d 955, 309 Tll-App. 197, 


To be specifically enforceable, a 
contract cannot rest partly in 
and partly in writing, and, where a 


biguity appearing on f, 
itself, the uncertainty of deseri 
cannot be cured by extrinsic eyide e. 
—Lamprecht v. Gedda, 32 Boll 24 95: 
309 Ill App. 197. 16 oe 
1 d 


Pa.Com.Pl. An eplon to Meats in = 


to base an. AUG for Aeciae pe ee 
ance because no specification of. price 
is stated. On proper evidence, the 
price to be paid for the property “could i 

be ascertained.—Driebe y. Fort Penn 


Realty Co., 2. Monroe L.R. 106, ans 
versed 200 A. 62; 331..Pa, 314, 117 A 
L.R. 1091. : ; 
§ 106 ie ne 
Cal.App. Where parties to escrow. 
instructions, providing for the secur- — 


ing by prospective lessee of an inter- 
est in federal oil and gas prospecting 
permit, failed to agree upon the time 
within which prospective lessee should 
commence drilling operations, upon the 
number of wells to be drilled and as to 
the amount of royalties, specific per- 
formance of the escrow instructions 
could not be required of the holder of 
federal permit nor could ghe be re- 


‘Us 
a) 


— § 106 
quired to execute a lJease—Beck vy. 
- Cagle, 115 P.2d 613. 
Fer! Ili. A suit by railroad to compel 
 ¢onveyance of realty on which railroad 
held option to purchase if another rail* 
road made an offer to purchase such 
realty was not dismissible on ground 
that there was no proper acceptance 
of the option where railroad alleged 
that it never received notice of amount 
which was offered or bid as required by 
the option contract, and in complaint 
railroad offered to pay amount offered 
by such other railroad when disclosed 
by the vendors, and effect of such offer 
was not destroyed by prayer to compel 
merchantable title to be conveyed since 
if prayer was too broad railroad’s re- 
lief would be limited to terms of the 
contract. Smith-Hurd Stats. c. 110, §§ 
— 166(2), 167(4); ¢ 114, § 20.—Toledo, 
mew W. KK... v. Brown, 31, N.B.2d 
Meaorg oo Tl. 438, 
- La, A document offering to. sell roy- 
_ alty interest “upon perfection of title 
_ defects now being straightened out’, 
at a price of $30 per acre base, was ac- 
_ cepted by offeree’s recordation thereof, 
and offeror could maintain action for 
_ specific performance on perfection of 
_ title, but could not maintain action to 
have the document removed from con- 
- veyance records. Rey.Civ.Code, art. 
_ 2462, as amended.—Cerami v, Haas, 197 
So. 752, 195 La. 1048. 
§ 116 
An oil company’s oral 


from certain lease, in : 
_ working interest, and all additional 
leases subsequently acquired by_ par- 
ties, held sufficiently definite and cer- 
tain in its essentials with respect to 
after-acquired leases to authorize en- 
forcement of specific performance there- 
 of.—Texas Conservative Oil Co. v. Jol- 
tly, 149 S.W.2d 266 


; § 

 §.C. Specific performance of a con- 

tract of corporation may be decreed in 

a proper case, but not where contract 

is ultra vires, or where it was entered 

into on behalf of corporation by a par- 
ticular officer without proper authoriza- 
tion, ratification, or approval.—Finklea 

__y, Carolina Farms Co., 13 §.B.2d 596. 

wn 4 119 

Fla. Alleged agreement between 

property owners and contractors where- 

by owner deeded property to building 
 eontraetors after owner shad executed 

i mortgage to lender, which was assigned 
to another, with understanding that 
when contractors sold the property they 

would immediately have owner’s liabili- 

ty on mortgage released, being entirely 
in parol, could not be enforced by 

_ deeree for specific performance since it 

- @oncerned interest and title in real es- 

 tate.—De Valencia v. Pace, 200 So. 370. 
lil.App. To be specifically enforce- 

able a land contract cannot rest partly 

in parol and partly in writing, and, 

- where a description of property con- 

tains an ambiguity appearing on face 
of writing itself, the uncertainty of de- 
scription cannot be cured by extrinsic 
evidence.—Lamprecht v. Gedda, 32 N.E. 
2d 955, 309 Ill.App. 197. 

La. An alleged agreement to trans- 
fer mineral leases which are “incor- 
poreal immovables’”’ as defined by stat- 
ute could not have been the subject 
of a valid verbal agreement which 
could be proved by parol evidence, 
since promise or agreement to trans- 
fer immovable property whether cor- 
poreal or incorporeal, must be in writ- 
ing in order to give either party right 
to enforce specific performance. Ciy. 
Code, arts. 470, 471, 2462.—Arkansas 
Louisiana Gas Co. v. R. O. Roy & 
@opeaos so, voc, 196''La. 121: 

) Mo. The right to specific perform- 
ance of an oral contract to convey de- 
ends on the facts of particular case.— 

Mporteman Vv. Geer atone 147 S.W.2d 447. 

0 


D.C.Mass. The receiver of a national 
bank was not entitled to specific per- 
formance of oral agreement to purchase 
land from the bank, though purchaser 
made deposit and receiver was willing 
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and able to fulfill the contract, where 
letter from purchaser’s attorney ‘re- 
questing return of the deposit was not 
sufficient to satisfy statute of frauds. 
G.L.Mass.(Ter.Ed.) ¢. 259, § 1, subd. 4; 
12 U.S.C.A. § 192.—Rosenberg v. Deit- 
rick, 37 F.Supp. 700. 

D.C.Mo. Where alleged oral contract 
of adoption was executed in Rhode 
Island and there was no performance 
of the contract in Missouri, federal 
court sitting in Missouri would not 
enforce the contract in view of the 
fact that it was unenforceable and for- 
bidden in Rhode Island.—Mutual Life 
Ins. Co. of New York v. Benton, 34 F. 
Supp. 859. 

Mo. The statute of frauds was en- 
acted to prevent frauds and perjuries, 
and the right of equitable intervention 
by specific performance of an oral con- 
tract constitutes an exception to pre- 
vent the statute from furthering fraud 
and perjury, and neither the statute nor 
the exception should be permitted to 
become an instrument of oppression, 
Mo.St.Ann,. § 2967, p. 1835.—Sportsman 
v. Halstead, 147 S.W.2d 447. 

Specific performance of an oral con- 
tract to convey will be granted only 
where the very justice of the thing calls 
for it—Sportsman yv. Halstead, 147 S. 
W.2d 447. 

Neb. Where in accordance with oral 
agreement childless husband and wife 
possessing separate estates executed 
reciprocal wills, each leaving his estate 
to the other and providing that the 
heirs of both should share alike in 
the residue, but wife after her hus- 
band’s death revoked her will and ex- 
ecuted another giving the residue of 
all property formerly owned by her 
husband and her to her own heirs at 
law, husband’s administratrix and his 
heirs were entitled in action against 
the wife’s executor and heirs to show 
the oral agreement notwithstanding the 
statute of frauds and to have it spe- 
cifically performed.—Mack y. Swanson, 
299 N.W.. 543. 

N.Y.App.Div. An action to compel 
the delivery of shares of stock in cor- 
poration and to account for value and 
profits, thereof and to compel the con- 
veyance of interests in certain proper- 
ties pursuant to an agreement could 
be maintained to compel the delivery 
of the shares of stock, but wag not 
maintainable to compel conveyances of 
interests in the properties, where it ap- 
peared on face of the complaint that 
such properties had been conveyed be- 
fore the agreement was entered into, 
and that, in any event, the agreement 
was oral and hence unenforceable as 
to it.—Garret vy. Bernstein, 24 N.Y.S. 
2d 902, 261 App.Div. 832. 

Wis. Generally, since adoption of 
statute of frauds, title to realty can 
be transferred only, by written instru- 
ment, but parol contract for convey- 
ance of realty or parol gift thereof 
will be enforced in equity court under 
certain conditions. t.1939, § 240.09. 
—Schmitz v. Schulenburg, 296 N.W. 
103, 236 Wis. 606. 


§ 12 

Mo. To warrant specific performance 
of an oral contract to convey, the oral 
contract must be clear, explicit and 
definite, must be proven as pleaded, 
cannot be established by conversations 
too ancient, loose or casual, must be 
fair and conscionable, the proof must 
be such as to leave no reasonable doubt 
in mind of chancellor, performance 
must be referable solely to contract, 
contract must be based on adequate, 
legal consideration, and a mere tes- 
tamentary disposition or inclination to 
reward for services by way of gift is 
insufficient.—Sportsman y, Halstead, 
147 S.W.2d 447. 


§ 123 

Cal.App. A contract must be reason- 
able and the consideration therefor 
adequate before it will be specifically 
enforced.—Lakeside Park Ass’n of Kel- 
seyville v, Keithly, 110 P.2d 1055, 

Iu. If parties, without fraud, came 
to an agreement regarding considera- 
tion, mere inadequacy would not be 
sufficient to prevent specific perform- 
ance of an agreement by deceased to 
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deceased’s property in consideration of 
complainant’s promise to take care of 
and make home for deceased.—Hicke: 
v. Hickey, 30 N.H.2d 423, 374 Ill. 614. 

Mo. Where deceased died 10 months 
after making oral agreement that 
plaintiffs should have whatever prop- 
erty deceased might leave at his death, 
if they would live with him and take 
eare of him, and deceased, who was 
an aged and feeble bachelor, soon 
after making contract became bedrid- 
den with heart trouble, so that services 
rendered by plaintiffs in caring for him 
were arduous and disagreeable, the 
contract was supported by adequate 
“consideration”, as regards right to 
specific performance.—Sportsman  v. 
Halstead, 147 S.W.2d 447, 


126 

Cal.App. A contract must be reason- 
able and the consideration therefor 
adequate before it will be specifically 
enforced.—Lakeside Park Ass’n of Kel- 
seyville v. Keithly, 110 P.2d 1055. 

Mo. Where deceased, who was about 
78 years old, after wife’s death in 
January, 1935, agreed to conyey house 
and lot, worth between $4,250 and $4,- 
500, to plaintiff if. she would do his 
housework and help him with property 
and give him meals until his death, and 
plaintiff performed, until deceased’s 
death on April 10, 1936, and deceased 
was of sound mind and under no undue 
influence, specific performance would 
not be denied on ground contract was 
unconscionable.—Bick v. Mueller, 142 S. 
W.2d 1021. 

Mo. To warrant specific perform- 
ance of an oral contract to convey, 
the oral contract must be clear, ex- 
plicit and definite, must be proven as 
pleaded, cannot be established by con- 
versations too ancient, loose or casual, 
must be fair and conscionable, the 
proof must be such as to leave no 
reasonable doubt in mind of chancel- 
lor, performance must be _ referable 
solely to contract, contract must be 
based on adequate, legal consideration, 
and. a mere testamentary disposition 
or inclination to reward for services 
by way of gift is insufficient.—Sports- 
man y. Halstead, 147 S.W.2d 447. 

§ 159 

N.Y.App.Div. When valid option to 
purchase real property is accepted, par- 
ties’ obligations and remedies become 
mutual, so as to make specific per- 
formance of option proper remedy.— 
Brookwood Parks v. Jackson, 26 N.Y. 
S.2d_ 127, 261 App.Div. 410, reversing 
21 N.Y.S.2d 173. 


§ 165 

Md. Where contract between testa- 
tor and another for purchase by other 
after testator’s demise of property 
belonging to the estate, and extension: 
agreement by executor, were mutually 
rescinded, specific performance could 
not be decreed against prospective pur- 
chaser, though, if it later appeared 
that executor was negligent in rescind- 
ing rather than enforcing the con- 
tract, he might be required to face 
the consequences. Code 1939, art. 93, § 
83.—Birckner y. Tilech, 18 A.2d 222. 


§ 170 : 

C.C.A.N.J. Though equity would 
specifically enforce a parol agreement 
to make a will at the instance of a 
complainant who has completely per- 
formed on his part, such a remedy is 
afforded on the ground that it ‘will 
work a fraud on him who, induced by 
the agreement, has in good faith go 
performed it that the situation of the 
parties would be irretrievably changed 
to his disadvantage to permit the other 
party to refuse fulfillment on his part. 
—Neely v. Merchants Trust Co. of Red 
Bank, 113 F.2d 953, affirming 26 ¥, 
Supp. 130, motion denied 110 F.2d 525. 

Ill. An oral contract to convey lands 
ony performed, may be enforced in 
equity.—Sohio Corporation vy. Gudder 
82 N.H.2d 148, 375 Ill. 622. : 

Kan. An oral contract between shus- 
band and wife to devise their realty 
to survivor and at death of survivor 
to their foster daughter was not vio- 
lative of statute of frauds, where con- 
tract was fully performed by the wife. 


Finance Corporation 
and paying proceeds thereof to mort- 
gagees, where it was mortgagors, and 
not mortgagees, who benefited by the 
alleged oral agreement, doctrine of 
“part performance” was not applicable 
to take case out of statute of frauds. 
Comp.Laws 1929, §§ 13411, 13413, 
13415—White v. Walper, 299 N.W. 
827, 299 Mich. 109. 

Neb. Specific performance of an oral 
contract to make a will will be enforced 
only where one party has wholly per- 
formed the agreement and the other 
party has partly performed it, and its 
nonfulfillment on the one hand would 
amount to a fraud on the party who 
has fully performed.—Gilgren y. Price, 
299 NW. 325. 

Wis. A parol] gift of, or promise to 
convey, realty will be specifically en- 
forced only after such part perform- 
ance thereof by donee or acts done by 
him in reliance on promise as to place 
him in situation which will result in 
fraud or prejudice to him, unless 
promise is performed.—Schmitz _v. 
Schulenburg, 296 N.W. 1038, 236 Wis. 
606. 


§ 190 

Ga. The plaintiff who was aban- 
doned by his real father was not en- 
titled to relief by way of specific per- 
formance of parol! contract entered into 
by his mother and stepfather in con- 
sideration of their marriage under 
which stepfather agreed to take plain- 
tiff into his home and keep him as his 
own child, where there was no showing 
that services rendered by plaintiff and 
filial affection bestowed would not have 
been rendered in absence of any con- 
tract. Code 1938, § 20-401, subd. 3.— 
Taylor v. Boles, 13 8.H.2d 352, 191 Ga, 
Boi? 


Mo. The fact that mortgagor con- 
tinued in peaceful possession of mort- 
gaged land and plowed it during sum- 
mer after trust deed was foreclosed 
and mortgagee bid in property did not 
take case out of statute of frauds and 
entitle mortgagor to specific perform- 
ance of mortgagee’s oral contract to 
convey land to mortgagor, as such acts 
were referable to mortgagor’s prior pos- 
session and contemplated redemption 
of land, not to subsequent agreements 
pleaded by mortgagor in suit for speci- 
fic performance. Mo.St.Ann. § 3064, p. 
1894.—Davis v. Falor, 142 S.W.2d 76. 

A vendee’s taking of possession of 
land, with vendor’s consent, under par- 
ol contract by vendor to convey it to 
vendee, takes case out of statute of 
frauds and authorizes compulsory spe- 
cific performance of contract only where 
taking is pursuant to and referable 


solely to parol contract.—Davis vy. 
Falor, 142 S.W.2d 76. 
Mo. To warrant specific performance 


of an oral contract to convey, the oral 
eontract must be clear, explicit and 
definite, must be proven as pleaded, 
cannot be established by conversations 
too ancient, loose or casual, must be 
fair and conscionable, the proof must be 
“such as to leave no reasonable doubt in 
-mind of chancellor, performance must 
“be referable solely to contract, contract 
-must be based on adequate, legal con- 
-sideration, and a mere testamentary 
-disposition or inclination to reward for 
-services by way of gift is insufficient.— 
‘Sportsman v. Halstead, 147 S.W.2d 447. 

Wis. Ordinarily, possession of real- 
-ty by donee or vendee thereof is indis- 
pensable element of part performance, 
-required to take parol contract to con- 
vey realty or parol gift thereof out of 
.statute of frauds, and such possession 
must be referable exclusively to con- 
‘tract relied on.—Schmitz yv. Schulen- 
‘burg, 296 N.W. 103, 236 Wis. 606- 

§ 197 

Mo. Payment of purchase money in 
whole or part, without anything fur- 
ther being done under parol contract 
for sale of land, will not take it out 


- compulsory” 


5 ee ELS AD ky ¢ 
of statute o auds and autho 
of.—Davis v. Falor, 

j Vet DUTT gy 4 


specific performance th 
142 S.W.2d 7 


142 S.W 


1 


pve 


session under oral contract is rec- 
ognized as a ground for specific per- 
formance, when Roeecee of purchase 
price is not, is that in one case there 
is no standard for estimate of damages 
when contract is repudiated, and in 
the other there is a standard which 
is definite and certain—White v. Wal- 
per, 299' NUW. '827,;' 299 Mich: 109. 

Mo. Mere continuance of possession 
of land by vendee thereof does not con- 
stitute part performance taking parol 
contract of sale out of statute of 
frauds, so as to authorize compulsory 
specific performance thereof, but there 
must be radical change, consisting of 
acts done, in contracting parties’ atti- 
tude toward each other, and notorious 
change indicating that some contract 
has been made between parties, in 
which Gase parol evidence is admissible 
to show details of agreement.—Davis 
v. Falor, 142 S.W.2d 76. 

Wis. Ordinarily, possession of real- 
ty by donee or vendee thereof is in- 
dispensable element of part perform- 
ance, required to take parol contract 
to convey realty or parol gift thereof 
out of statute of frauds, and such pos- 
session must be referable exclusively 
to contract relied on.—Schmitz vy. 
Schulenburg, 296 N.W. 108, 236 Wis. 


606. 
§ 215 

N.Y.Sur. Where mother, during her 
lifetime, made oral contract to sell son 
parcel of land, son paid agreed price, 
took possession of premises, and with 
mother’s consent built house, barn, 
garage, and chicken coop thereon, but 
mother refused to deliver deed, after 
mother’s death, the son was entitled to 
compel executor of mother’s estate to 
execute deed. Surrogate’s Court Act, 
§§ 40, 227,—In re Turk’s Estate, 22 N. 
Y.S.2d 4. 


§ 221 

Ga. Where, pursuant to oral agree- 
ment by third person to devise prop- 
erty to an infant girl, mother sur- 
rendered girl to third person in re- 
liance on his promise, and girl lived 
with him and his common-law wife 
as their child, using third person’s 
surname, and rendering to him filial 
devotion, such acts irrevocably changed 
status of child and were sufficient to 
justify enforcement of a promise to 
devise, by specific performance, not- 
withstanding the statute of frauds. 
Code 1933, §§ 20-401. 20-402.—Savan- 
nah Bank & Trust Co. vy. Wolff, 11 
8.H.2d 766, 191 Ga. 111. 


§ 233 

Cal.App. Where defendant made a 
written offer to buy a market from 
third parties and agreed to sublease 
vegetable department to plaintiff for 
two years, as desired by third parties, 
and later oral negotiations resulted in 
execution of lease and contract under 
which defendant bought market and 
took possession thereof, and terms of 
offer and final contract were nearly 
the same, transaction was not within 
the statute of frauds and plaintiff, as a 
“third party beneficiary”, could de- 
mand specific performance of contract 
i Se wanehi vy. Schlobohm, 112 P. 


Del.Ch. In proper cases, the right 
to enter decrees for the epee per- 
formance of contracts to sell land is a 
well recognized branch of equity juris- 
piudengeae ee v. Williams, 18 A.2d 
424. 

Mo.App. Generally, courts enforce 
specific performance of contract for 
sale of realty by purchaser, as well as 
vendor, not solely on theory of mutual- 
ity, but also on ground that recovery 
of damages in suit at. law does not 
afford adequate relief.—Rice vy. Griffith, 
144 S.W.2d 837. 

N.J.Ch, Where surety company gave 
bond to secure manufacturing com- 
pany’s performance of a contract with 
government, and third persons agreed 
to deposit collateral with surety com- 
pany in event surety company should 
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Mich. The reason why taking pos-— 


re 
deem it necess in 
with regulation of th 
partment, to set aside | 
cover any unadjusted cl: 
bond, the agreement would be speci 
cally enforced._Standard Surety — 
Casualty Co. of New York y. Car: 
Industries Corporation, 15 | 
128 N.J.Eq. 104. iat 
Ohio App. Where husband 
brought action against motorist 
juries sustained by wife in automobi 
accident, motorist’s insurer could n 
maintain action for specific perf 
ance of an alleged compromise 
ment between the motorist and tk 
husband and wife, nor action to re 
strain the husband and wife from 
prosecuting action against the motor 
since legal remedy was adequate in 
view of fact that the settlement coul 
be set up as a defense in the actio 
against the motorist. Gen,Code, 
11315.—Royal Indemnity Co. y. 
penecs 29 N.E.2d 181, 65 Ohio 
5 “ 


§ 239. i 

C.C.A.Ohio. The government 
had contract for purchase of land | 
entitled to specific performance of | 
eontract notwithstanding the gover 
ment had a remedy at law by the e 
cise of its power of eminent domai 
Executive Order, No. 7027; Feder: 
Rules of Civil Procedure, rule 5 
28 U.S.C.A. following section 723¢. 
Bastianv. US; 118) hi2d 777 eee 

Cal. A contract for the sale of r 
ty may be specifically enforced b 
purchaser.—Elliott v. McCombs, 
P.2d 329, prior opinion 100 P.2d 499 

Md. Where contract for sale of re 
estate was in writing and its natur 
and circumstances were unobjecti 
able, vendee which at all times — 
been able, ready anu willing to pe 
form was entitled to decree of specie? 
performance against vendor who had 
refused to consummate the sale. 
Mar v. Crosco Bldg. Co., 16 A.2d_ 

240 

Ala. Vendee’s causing mineral ] 
to be conveyed to vendee’s subsidi 
rather than to vendee did not of itsel 
confer any equitable right upon yer 
and vendor’s equitable remedy, if a 
upon vendee’s alleged default, was 
enforce his vendor’s lien by compell 
specific performance.—Maya Corpor 
v. Smith, 199 So. 549, 240 Ala. 371. 

Mo.App. A vendor, as well as ve ‘ 
dee, may maintain action for speci 
performance of contract for sale of 
realty on theory of ‘“mutuality,’’ under ~ 
which remedy obtainable by one party — 
is also obtainable by the other.—Rice _ 
v. Griffith, 144 S.W.2d 837. co 

In vendor’s suit for specific perform- 
ance of contract for sale of realty, 
purchaser may be compelled to accept 
deed or assignment of other subject 
matter, as well as to pay purchase ~ 
price, even when performance of no ~ 
other act than payment of money h 
been undertaken by him in contrac 
Rice v. Griffith, 144 S.W.2d 837. — 

If vendor of realty can obtain an 
advantage by compelling vendee to ac- 
cept conveyance of property, vend 
should be permitted to maintain EIU | 
against vendee for specific performance 
of sale contract by accepting such 
conyeyance.—Rice y, Griffith, 144 S. 
W.2d 837. 

As recovery of damages by vendor for | 
purchaser’s breach of contract for sale ~ 
of realty will not place vendor in same 
situation as if contract had been per- 
formed, and specific performance there- 
of by purchaser rids vendor of land 
and all burdens and liabilities attached 
thereto, vendor is entitled to specific 
performance thereof, though no other 
relief is sought than to require pur- 
chaser to accept deed of realty.—Rice 
vy. Griffith, 144 S.W.2d 837 ; 

Equity courts are not without au- 
thority to compel party to accept con- 
veyance of property against his will. 
Mo.St.Ann. § 1102, p. 1398—Rice vy. 
Griffith, 144 S.W.2d 837. 

§ 244 

Cal.App. Equity will not compel 
“specific performance” of contracts re- 
lating to personalty where there is no 
specific quality in the individual ar- ; 


re “e | ha 
San Rare : 

2 ys Sea ] 
ticles which gives them a special value 
to the contracting party and where re- 
covery of damages will enable him to 
purchase others in the market of like 
kind and quality—Wehen y. Lund- 
- gaard, 107 P.2d 491. ; 
Where purchaser of ice machine un- 
der conditional sales contract provid- 
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ing for 20 monthly installments did 
not pay any installments so that seller 
could have sued for total purchase 

any default and 


e seeking 
Civ.Code, - §§ 3387, 


specific . performance. 
3527.—Wehen _ v. 
ndgaard, 107 P.2d 491. 

Cal.App. Equity will not decree 
 “snecifie performance” of contract for 
sale of personal property except in rare 
cases where remedy at law is not ade- 
-quate—Dunner y.' Hoover, 111 P.2d 
davies. txt 

Buyer was not entitled to “specific 
performance” of contract for sale of 
milk route and equipment where seller 
failed to deliver names of number of 
customers promised, since buyer could 
prove value of names of patrons not 
delivered to him and recover damages 


§ 250 
Where articles contracted 


‘ ; § 257 ‘ 
- Ohio App. A contract to transfer pat- 
ents may be enforced in equity in a suit 
for specific performance.—Roos v. H. W. 


Roos Co., 31 N.B.24 119. 


es 


5 § 265 
Fla. Contracts for sale of. stocks 
that have no recognized market value, 
or which are not readily procurable 
except from defendant, will be speci- 
-fically enforced.—McCutcheon y. Na- 
tional Acceptance Corporation, 197 So. 
i 475, 143 Pla..663,' 130 A.L.R.915. 
-  ~N.J. A complainant, who was entitled 
to specific performance of contract 
_ whereby defendant was to advance en- 
tire purchase price of moving picture 
theater except the amount of complain- 
-ant’s commissions, and complainant was 
to receive for services rendered and 
to be rendered one-half of stock of 
theater corporation after defendant had 
been repaid his investment out of 
profits of the enterprise, was entitled to 
transfer of certain shares of stock 
which could not be acquired in the 
iY open market.—Steinberg v. Kasdin, 17 
> 


A.2d 284, 128 N.J.Hq, 503 
N.Y.App.Div. An action to compel 
the delivery of shares of stock in cor- 
poration and to account for value and 
profits thereof and to compel the con- 
veyance of interests in certain proper- 
ties pursuant to an agreement could be 
maintained to compel the delivery of the 
shares of stock, but was not maintain- 
able to compel conveyances of interests 
. in the properties, where it appeared 
on face of the complaint that such 


properties had been conveyed before 
the agreement was entered into, and 
\ that, in any event, the agreement was 
¥ oral and hence unenforceable as to it. 
. —Garret v. Bernstein, 24 N.Y.S.2d 902: 


261 App.Div. 832. 


276 
Cal. Generally, specific performance 
of arbitration award will be enforced 
only when the thing ordered by award 
to be done is such as a court of equity 
would specifically enforce if it had been 
agreed upon by parties themselves.— 
Levy v. Superior Court in. and for Los 
Angeles County, 104 P.2d 770, 129 A, 

LR, 956. 
§ 287 


App.D.C. Specitie performance will 
not be decreed if performance is of such 


MANCE 


ment unreasonably difficult or to re- 
quire such long-continued supervision 
by the court as is disproportionate to 
the advantages gained from such de- 
cree and to the harm to be suffered in 
case it is denied.—Tucker v. Warfield, 
119 F.2d..12. 
§ 297 


N.J.Ch. Specific performance may be 
decreed: against an insurance company 
to prevent it from cancelling a policy 
of workmen’s compensation insurance, 
issued under New Jersey plan for 
granting workmen’s compensation in- 
surance to employers unable to secure 
it for themselves, contrary to its con- 
tract with the insured, in view of fact 
that insured cannot get other insur- 
ance and is prohibited by law from 
continuing in business without insur- 
ance. N.J.S.A. 34:15-70 et seq., 34:15- 
77 to 84:15-79, 34:15-81, 34:15-88 to 
34:15-90.—Magna Mfg. Co. v. tna 
Casualty & Surety Co., 18 A.2d 565, 
129 N.J.Eq. 142. 


§ 298 

N.J.Ch. Where a mortgagor, without 
any fault on his part, has executed a 
mortgage for more than the amount 
received by him, the difference having 
been appropriated by a broker not au- 
thorized to receive it, specific perform- 
ance will be granted requiring Jender 
to pay difference where remedy at law 
is not adequate.—Jacobson y.. First Nat. 
Bank of Bloomingdale, 20 A.2d 19, 129 
N.J.Eq. 440. 


§ 300 

App.D.C. Where deed was executed 
for specified consideration of valuable 
aid being given by grantees, and their 
promise to provide grantor with neces- 
sities of life, including living quarters 
and with a decent and Christian burial 
after her demise, specific performance 
was impossible, since the consideration 
was to consist in large part of personal 
Spa igsagtses: Sonar v. Warfield, 119 F.2d 


N.J. Contracts which call for the 
performance of personal services. will 
not be specifically enforced, even 
though the complaining party says it 
is willing to give personal service.— 
Fiedler, Ine., v. Coast Finance Co., 18 
A.2d 268, 129 N.J.Hq. 161; 

A written contract appointing com- 
plainant defendant’s exclusive agent to 
develop and sell certain property own- 
ed by defendant and calling for per- 
sonal services by complainant was un- 
enforceable by specific performance for 


lack of mutuality.—Fiedler, Inc. v. 
Coast Finance Co., 18 A.2d 268, 129 
N.J.Eq. 161. 
§ 303 
N.Y.Sup. An agreement to give se- 


curity for the performance of another 
promise is specifically enforceable.—Na- 
tional Surety Corporation v. Titan 
Const. Corporation, 26 N.Y.S.2d. 227, 
affirmed 24 N.Y.S.2d 141, 260 App.Div. 
911, reargument denied 25 N.Y.S.2d 
398, 260 App.Div. 923. 

Where damages resulting from de- 
fendants’ failure to give security for 
performance of defendant’s agreement 
to indemnify plaintiff against loss, if 
any, sustained by plaintiff as result of 
executing a bond for defendants’ per- 
formance of a contract were not pres- 
ently ascertainable, legal remedy of an 
action at law on defendants’ agreement 
to give security was inadequate in so 
far as plaintiff's right to specific per- 
formance of such agreement was con- 
cerned.—National Surety Corporation 
vy. Titan Const. Corporation, 26 N.Y.S. 
2d 227, affirmed 24 N.Y.S.2d 141, 260 
App.Div. 911, reargument denied 25 N. 
Y.S.2d 398, 260 App.Diy. 923, ° 

Where defendants executed an agree- 
ment containing covenants to indemni- 
fy plaintiff against loss sustained by 
plaintiff as result of executing a bond 
for defendants’ performance of a con- 
tract with a third party and to deposit 
security, upon demand, with plaintiff 
for performance of. agreement to in- 


demnify, and, after third party had 
declared defendants in default under 
contract, third party and subcontrae- 


tors asserted claims against plaintiff, 
but such claims had not ripened into 


character as to make effective enforce- 


Corporation y. Titan 
ieee 26 N.Y.S.2d 227, affirmed, 24 N.Y: 
S.2d 141, 260 App.Div. 911, -reargument 
fenied 25 N.Y.S.2d 398, 260 App.Div. 
23. : 


§ 307 

Fla. Specific. performance, is. appro- 
priate relief where a separation agree- 
ment requiring monthly payments has 
been breached.—MecAllister v. McAllis- 
ter. 3 So.2d 3515 

N.J.. Court of Chancery will not en- 
force specific performance of a. con- 
tract to pay alimony, but where it has 
jurisdiction, it will regulate the amount 
of alimony from time to time, supervise 
agreements between the parties in that 
regard, and enforce them if just and 
decline to enforce them otherwise.—Cor- 
bin v. Mathews, 19 A.2d 633, 129 N.J. 


Eq. 549, reversing 11 A.2d 608, 127 
N.J.Eq. 121. 
Pa.Com.Pl. A married woman may 


maintain a bill in equity for specific 
performance of an agreement for sup- 


port.—Robinson y. Robinson, 19 Leh. 
LJ :26. 
v. § 308 

Ala. If agreement to make a will re- 


lates to certain specified property exist- 
ing and described as of the date of the 
contract, it creates a present equitable 
interest in that property which can be 
enforced as other such rights after the 
death of the promisor.—Wagar  v. 
Marshburn, 1 So.2d 308. 

Alaska. An equity court will in a 
proper case specifically enforce an 
agreement to make a will by treating 
the heirs, devisees, or personal repre- 
sentatives as trustees, and will compel 
them to convey the property in accord- 
ance with the terms of the agreement. 
—Moumal v. Walsh, 9 Alaska 656. 

Cal. An equity court cannot compel 
the making of a will pursuant to con- 
tract executed by a decedent.—Bank 
of California Nat. Ass’n y. Superior 
Court in and for City and County of 
San Francisco, 106 P.2d 879, prior 
opinion 100 P.2d 1110. 


Cal.App. When specific real estate 
has been given by promisees in consid- 
eration for promisor’s promise to make 
promisees residuary beneficiaries of 
promisor’s estate by will, and promisor 
does not perform promise, such fact 
may be considered in: determining 
whether legal remedy available to prom- 
isees would be adequate and do com- 
plete justice, or whether: exclusive ju- 
risdiction of equity to grant relief by 
way of specific performance of a con- 
tract should be exercised.—Trower v. 
Young, 105 P.2d 160. 4 


Cal.App. Where husband and. wife 
agreed to make mutual wills, agreement 
cannot be specifically enforced because 
of revocable nature of testamentary 
papers, but courts of equity will, un- 
der -“‘quasi specifie performance’. the-. 
ory, compel those on whom legal’ title 
has: descended to convey to beneficiaries. 
under agreement upon ground that 
they hold as trustees for the bene- 
ficiaries.—Sonnicksen vy. Sonnicksen,, 
113 P.2d 495, 

Where husband and wife, entered in- 
to separation agreement providing 
that, upon death of one, all of prop- 
erty of either would go to survivor, 
that upon death of survivor property 
would go to their children, and that 
they would make wills to carry out 
provisions of agreement, but husband 
after wife’s death took possession of 
all of property, remarried and exe- 
cuted will in favor of second wife, 
ehildren were entitled, under doctrine 
of “quasi specific performance”, to en- 
force their rights to property against 
second wife who was executrix of hus- 
band’s estate and who had contracted 
marriage with full knowledge of sepa- 
ration agreement, Civ.Code, §§ 159, 
1559; Code. Civ.Proe. § 369.—Sonnick- 
sen v. Sonnicksen, 113 P.2d 495. 

Where husband and wife entered in- 
to separation agreement providing that 
property would go to survivor and 


f avor of C 
to enforce their 
st second wife, 


to property 
oO was executrix 


to maintain action for breach of agree- 
ment or to seek to impress trust upon 
property after it had been distributed 
to executrix, but were entitled to en- 
force right in suit to. quiet title un- 
der prayer for a declaration of trust 
and for an order requiring executrix 
to convey to them. Ciy.Code, §§ 159, 
1559;- Code Civ.Proe. § 369.—Sennick- 
sen vy. Sonnicksen, 113 P.2d 495. 


Ga. Contracts to adopt and con- 
tracts to devise may be enforced in 
an action for specific performance.— 
Savannah Bank & Trust Co. vy. Wolff, 
11 S.H.2d 766, 191 Ga. 111. 

Though death of promissor rendered 
impossible a literal performance of his 
promise to adopt a child, equity could 
enforce a promise, which was made 
at the time of and with the promise 
to adopt, to devise realty and person- 
alty to the child, in order to prevent 
injustice to the child—Savannah Bank 
“ ot Co. v. Wolff, 11 S.H.2d 766, 191 

a. . 


Ga. The remedy of child for breach 
of contract to adopt the child is to en- 
force specifically the contract to extent 
of decreeing to child such interest in the 
estate undisposed of by will as he 
would have taken as a natural child of 
the adopting parent, since right to take 
the estate as an heir exists only by op- 
eration of law and right of child grows 
wholly out of the contract.—Parnelle v. 
Cavanaugh, 12 §.H.2d 877, 191 Ga. 464. 

Ga. Specific performance of an oral 
contract to make will leaving proper- 
ty to plaintiff will be decreed where 
the contract is established so clearly 
and satisfactorily by evidence as to 
leave no reasonable doubt on the minds 
of jury as to the contract, and its per- 
formance on the part of the plaintiff 
and breach thereof on the part of the 
decedent.—McCrary v. Salmon, 15 S.E. 
2d 442. 


Iil.App. Where settlor filed suit at- 
tacking a trust and consent decree 
was entered approving contract modify- 
ing trust by limiting beneficiary’s pow- 
er of appointment, but where the 
beneficiary’s will violated the terms of 
the contract, the settlor and an adopted 
son to whom beneficiary had agreed to 
make a bequest were entitled to spe- 
cific performance and were not limited 
to remedy of damages for breach of 
contract.—Riggs v. Barrett, 32 N.H.2d 
382, 308 Ill App. 549; Riggs v. Bar- 
rett, 32 N.H.2d 392, 368 Ill.App. 671. 


Neb. The jurisdiction of a district 
court in an action for specific perform- 
ance of a contract to leave property by 
will does not arise from any distinc- 
tion between realty and personalty, but 
arises rather from the inadequacy of 
an action at law, and hence such ac- 
tion may be maintained for specific 
performance of a contract to leave mon- 
ey as well as realty. Const. art. 5, § 
9.—Cox v. Johnston, 296 N.W. 883. 

An action against an executrix for 
specific performance of a contract by 
deceased to bequeath personalty to 
plaintiff was not such an action against 
the executrix &s is prohibited by stat- 
ute. Comp.S8t.1929, § 30-801.—Cox v. 
Johnston, 296 N.W. 8838. 

N.H. A_ bill in equity cannot be 
maintained to enforce performance of 
oral promise to make will leaving 
promisor’s estate reinaining at his 
death to another in payment for sery- 
j¢es rendered to promisor.—Lemire vy. 
Haley, 19 A.2d 436. 


N.J.Ch, Equity will specifically en- 


force a parol agreement to make 4 
will, in order to prevent a fraud on 
oie who, relying on the agreement, 


has in good faith performed his part 
and, in so doing, has changed his posi- 
tion to his disadvantage, provided the 
agreement is sufticiently proved.—Ehl- 
ing vy. Diebert, 15 A.2d 655, 128 N.J. 
Eq. 115: 

N.J-Ch. Equity has the power to 
enforce specifically a parol agreement 


of husband’s estate, were not required 


weal 
in ora 


regarded wit 


N.Y.App.Div. One who agreed to and 
aid serve as housekeeper for testator 
during his lifetime in consideration of 
his oral agreement to leave her all of 
his property, by will, could not main- 
tain an action against testator’s execu- 
tor for specific performance of the oral 
contract, but was required to find her 
remedy in an action to recover the 
value of services. Real Property Law, 
§§ 259, 270.—George v. Dobson, 25 N,Y. 
S.2d 817, 261 App.Div. 447. 


N.Y.Sup. Evidence was sufficient to 


establish. an oral agreement between 
four children and mother, entered into 
upon death of father, whereby each of 
children assigned to mother their dis- 
tributive share in estate of their father 
who died intestate, in consideration of 
mother’s promise that in event of her 
death they would each receive a one- 
quarter interest in her estate, and, upon 
mother executing a will in breach of 
contract, specific performance would be 
granted, compelling executors of moth- 
er’s estate to perform terms of contract. 
—Wahl v. Seyfried, 25 N.Y.S.2d 653, 
afipmed 25 N.Y.S.2d 656, 260 App.Div. 


Ohio App, A parol agreement to dis- 
pose of real property in a particular 
manner by last will and testament 
may be specifically enforced by a 
court of equity when the promisee has 
wholly performed his part of the agree- 
ment, and existence of the agreement 
is established by clear and convincing 
proof.—Alban vy. Schnieders, 34 N.H.2d 
302, 67 Ohio App. 397. 3 

Pa.Orph. The grant of an applica- 
tion for specific performance of a de- 
cedent’s parol contract to convey real 
estate is dependent upon the value and 
condition of the property involved and 
the nature and character of the servic- 
es alleged to constitute the considera- 
tion, and the petition will therefore be 
referred to the auditing judge for con- 
sideration and decision.—In re Hwing’s 
Hstate, 41 D. & C. 44. 
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Cal.App. The remedy for breach of 
alleged agreement to will to lodging- 
house proprietor. property of a de- 
ceased, in consideration for personal 
services rendered, was a suit in quan- 
tum meruit for value of such services. 
—Zaring v. Brown, 106 P.2d 224. 

A suit in equity to enforce an oral 
contract to will property in considera- 
tion of the unprofessional care and at- 
tention which a-lodginghouse proprie- 
tor, rendered a deceased could not be 
maintained, since services rendered 
were susceptible to pecuniary compen- 
sation, and hence there existed a clear 
remedy at law in a suit on quantum 
meruit for reasonable value of services. 
—Zaring v. Brown, 106 P.2d 224. 

Mo. Where plaintiff tendered per- 
sonal services in caring for deceased 
for several years prior to deceased’s 
death, plaintiff was not precluded from 
seeking specific performance of alleged 
oral agreement by deceased to transfer 
land and other property to plaintiff on 
theory that plaintiff had an adequate 
remedy at law by action for money 
judgment.—Maness v. Graham, 142 S. 
W.2d, 1009, 180° A-L.R. 225. 

§ 313 

Pa.Com.Pl. Preliminary objections to 
a bill for want of jurisdiction were 
dismissed, where plaintiff prayed for 
the. specific performance of a _ parol 
agreement between two brothers in the 
disposition by mutual irrevocable wills 
of their farm and dairy jointly oper- 
ated, and it was discovered after the 
death of one of them that the decedent 
had executed a later will in favor of 
other legatees.—Burrows v. Gelm, 88 
faa be ou lel 

A parol contract or agreement to de- 


suance of a contract or a compa 
tween the parties and that each 
consideration for the other. 2 
contract has been proved, the will be 
comes a writing containing the term 
of the agreement,—Burrows y. Gelm, | 
Belding Oleg, ecrgia 
Wash, A niece of wife who 
of wife’s first will, which was 
quently revoked, was to receive 
could not maintain an action to 
cally enforce a contract betw 
band and wife providing for. 
tion of their community pro 
their mutual irrevocable will 
death of both parties, agains 
ficiary named in husband’s w 
niece had no claim upon husb "Ss € 
tate. Rem.Rey.Stat. § 6894.—Peire 
Schalkenbach Home for Boys, 105— 


§ 314 re % 
The matter of granting | 


ss 


Louisiana courts, , ; x 
must show that he has performed 
part of the contract before h 


damages.—Goudeau v. 
Supp. 8438. : Bet 
D.C.Mo. Under Missouri law, a cou 
of equity will enforce a parol ec ra 
of adoption where the contract 
been fully performed by the chi 
it would be inequitable to deny ado 
tion.—Mutual Life Ins. Co. of 1 
York v. Benton, 34 F.Supp. 859 A 
Equity will only recognize the mo 
er and daughter relationship. through 
enforcement of parol contract of adop- 
tion, as authorized by Missouri — 
when the relationship actually me 
ures up to the standards fixed by 
under which the adoptive parent mu 
act the part of a normal parent and 


ter.—Mutual Life Ins. Co. of N 
v. Benton, 34 F.Supp. 859. 

Ga. One seeking specific perform 
of a contract must show substan 
compliance with his part of the a 
ment, Code 1933, § 37-806.—Lee v. 
13 S.H.2d 774, 191 Ga. 728. 

Ky. One asking for specific perform- 
ance of contract must be in condition 
to perform himself, and decree fo 
specific performance will not ordina: | 
is in 


be made in favor of party who i 
default or hag willfully violated 
part of contract, thereby depriv 
other party of substantial benefit there-— 
under.—Kuntz v. Peters, 150 S.W.2d 
665, 286 Ky. 227. ieee ae 

A party unable to carry out his guar- 
antee in stipulation added to contra 
between him and others for exchan 
of real properties that building an 
loan association then carrying m¢ 
gage on his realty should continue to — 
do so for stated monthly payments 
other parties was in no position to 
demand specific performance of con- 
tract by such parties.—Kuntz v. Peters, 
150 S.W.2d 665, 286 Ky. 227. ah! 

Neb. Specific performance of an oral 
agreement to make a will will not be — 
enforced where there has been a sub- 
stantial failure of performance by the 
party seeking enforcement of the agree- 
ment.—Gilgren v. Price, 299 N.W. 325. 

Where there has been a substantial 
failure of consideration for an oral 
agreement to make a will, the agree- 
ment will not be enforced in an action ~~ 
by the party obligated to supply the 
consideration.—Gilgren v. Price, 299 
N.W... 325: 

Where plaintiffs brought actions for 
specific performance of alleged oral 
agreement under which decedent agreed 
to give by deed or will certain land to 
plaintiffs in consideration whereof 
plaintiffs agreed to release two foreclo- *s 
sure stays, and to pay or cause to be 7 
paid to decedent a legacy of $1,000, “3 
coming to plaintiffs from the estate of 


gta ati eal 


th i I 
their mother, but evidence showed that 
gist most of such legacy was used in pay- 
ment of debts of the estate of plain- 
tiffs’ mother, plaintiffs were not enti- 
_ tled to specific performance of the 
agreement in view of plaintiffs’ failure 
‘ ie Menara their part of the agreement. 
 —Gilgren v. Price. 299 N.W. 325. 
N.Y.App.Div. Where lessee was in 
possession of realty under a lease which 
gave him an option to purchase and 
lessee failed to exercise option and 
- . failed to comply with terms of contract 
for purchase of realty, lessee could not 
compel specific performance of the 
_ contract.—Sann vy. Frederickson, 23 N. 
 Y.S.2d 493. 3 
-_N.D. In vendor’s action against pur- 
chasers for specific performance of a 
_ contract, plaintiffs seek relief on pure- 
ly equitable grounds, and in order to 
be entitled to such relief, they must 
_ show that they are ready, willing, and 
able to perform the vendor’s part of 
the contract, which means that the 
_ plaintiffs must tender to the purchas- 
- ers a marketable title by a conveyance 
containing the usual covenants, unless 
the contract provides otherwise.—Funk 
ev. baird, 295 .N.W. 87. 
: R.I. Where vendor induced purchas- 
er to sign contract for purchase of 
realty in reliance on vendor’s repre- 
sentation, through agent, that vendor 
_. would help purchaser in financing the 
- purchase, vendor seeking affirmative re- 
lief by specific performance must carry 
out the representation in a substantial 
manner, and not by way of mere token, 
such as giving the purchaser an appli- 
- cation for.a mortgage from a certain 
bank and doing nothing more.—Gil- 
man v. Murphy, 21 A.2d 272. s 
A vendor was not entitled to specific 
performance of contract for purchase 
_ of realty, where vendor induced pur- 
chaser to sign contract in reliance on 
- vendor’s representation, through agent, 
that vendor would help purchaser in 
financing the purchase, and vendor did 
not so help purchaser, and premises de- 
_ scribed in vendor’s deed were different 
- in area from description of premises 
- appearing in contract, and vendor de- 
-Mmanded performance of contract at a 
different time than was stated in con- 
_ tract, and there was still work to be 
done by vendor in connection with 
- garage which contract required vendor 
to put on the premises when vendor 
demanded performance.—Gilman vy. Mur- 
phy, 21 A.2d 272. 
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RI. A vendor was not entitled to 
specific performance of contract for 
4 purehase of realty, where vendor in- 
i duced purchaser to sign contract in 
_ reliance on vendor’s representation, 
through agent, that vendor wouid heip 


- purchaser in financing the purchase, 
; and vendor did not so help purchaser, 
and premises’ described in vendor’s 


deed were different in area from de- 
scription of premises appearing in con- 
tract, and vendor demanded perform- 
ance of contract at a different time 
than was stated in contract, and there 
was still work to be done by vendor in 
connection with garage which contract 
required vendor to put on the prem- 
ises when vendor demanded perform- 


ee vy. Murphy, 21 A.2d 
§ 328 
Ga. In suit by purchaser for spe- 


cific performance of land contract, it 
must be made to appear that before 
institution of the action purchaser 
had paid or tendered purchase money 
according to contract, or that it had 


been waived by vendor.—Roberts y. 
Mayer, 13 S8.H.2d 382, 191 Ga. 588. 
Re § 335 
4 Ga. A tender by purchaser before 


suit is excused, if vendor, by conduct 

or declaration, proclaims that, if 9 
tender should be made, acceptance 
would be refused.—Roberts v. Mayer, 
13 S.B.2d 382, 191 Ga. 588. : 

Md. Where under land contract $250 
was paid to escrow agent and balance 
of purchase price was to be paid at 
time of settlement which was to take 
place within 90 days from date of 
contract, time was not of the essence 
and vendor could not defeat vendee’s 


aD 


right to specific performance on theory 
that failure of vendee to perform with- 
in 90 days placed yendee in default 
where long after expiration of the 90~ 
day period both the vendor and his 
counsel regarded the contract as-~- be- 
ing in force——DeMar y. Crosco Build- 
ing Co., 16 A.2d 884. 

Where contract for sale of real es- 
tate provided that $250 was to be paid 
to escrow agent and balance of pur- 
chase price was to be paid at time of 
settlement which was to take place 
within 90 days from date of contract, 
even if time were of the essence in 
regard to the 90-day settlement provi- 
sion, vendor could not defeat vendee’s 
right to specific performance because 
settlement had not been made within 
the 90-day period where at exniration 
of 90 days vendor could not convey 
to vendee the character of title it had 
purchased.—_DeMar y. Crosco Building 
Co., 16 A.2d 884, ee 

3 


§ 

R.I. A vendor was. not entitled to 
specific performance of contract for 
purchase of realty, where vendor in- 
duced purchaser to sign contract in re- 
liance on vendor’s representation 
through agent, that vendor would help 
purchaser in financing the purchase, 
and vendor did not so help purchaser, 
and premises described in  vendor’s 
deed were different in area from de- 
scription of premises appearing in con- 
tract, and vendor demanded perform- 
ance of contract at a different time 
than was stated in contract, and there 
was still work to be done by vendor 
in connection with garage which con- 
tract required vendor to put on the 
premises when vendor demanded per- 
Are ad peseetaes v. Murphy, 21 A/2d 


§ 352 

Mo.App. Where letter from purchas- 
er’s attorney to vendor’s trustee on 
return of tendered deed conveying de- 
fective title to realty sold did not un- 
equivocally demand deed conveying 
title according to contract, but men- 
tioned new deed and left room for 
negotiations for adjustment, which 
failed; and vendor who had been look- 
ing after matter died, court cannot say 
that tender of corrected deed some 83 
days after trustee mailed first deed to 
purchaser and 79 days after date of 
letter was not made within reasonable 
time, in absence of evidence that pur- 
chaser was injured by delay.—Rice vy. 
Griffith, 144 S.W.2d 887. 

§ 355 

Md. Where under land contract $250 
was paid to escrow agent and balance 
of purchase price was to be paid at 
time of settlement which was to take 
place within 90 days from date of con- 
tract, time was not of the essence and 
vendor could not defeat vendee’s right 
to specific performance on theory that 
failure of vendee to perform within 
90 days placed vendee in default where 
long after expiration of the 90-day pe- 
riod, both the vendor and his counsel 
regarded the contract as being in 
force.—DeMar y. Crosco Bldg. Co., 16 
A.2d 884. 

N.J. Where vendor allowed  pur- 
chasers to make payments irregularly 
and accepted them, and when it made 
demand on purchasers in November, 
1937, for closing of contract for con- 
veyance of the realty, fixed no day for 
the transaction, and no action was 
taken until February 20, 1938, after 
which several conferences were held in 
effort to settle matter out of court, 
time was not of the essence of the con- 
tract, purchasers were not in “laches,” 
and contract was still in effect, so as 
to entitle purchasers to compel per- 
formance on payment of amount ad- 
mittedly due thereunder.—Wolpert v. 
Palisade Gardens, 15 A.2d 752, 128 N. 
J.Eq. 182, affirming 11 A.2d 318, 127 
N.J.Eq. 62. 


§ 375 

Pa.Com.Pl. In an action for specific 
performance, where the price to be 
paid for the property is a matter to 
be determined at the trial, it is fatal 
for plaintiffs to refuse to make a ten- 
der even at the trial—Driebe y. Fort 
Penn Realty Co., 2 Monroe L.R. 106, 


| SPECIFIC PERFORMANCE 


en . a 5 Aes : 
reversed 200 A, 62, 331 Pa. 31 
A.L.R. 1091. 1 DOSE 
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Mo.App. To entitle vendors to spe- 
cifie performance of contract for sale 
of realty when time for performance 
thereof by vendors is not of essence 
of contract, it is sufficient if vendee 
had title to realty at any time before 
decree for specific performance.—Rice 
v. Griffith, 144 S.W.2d 837. 

Mont. Subsequent exhibition of ven- 
dor’s title relates back to date of ex- 
ecution of contract to sell realty.—Cal- 
vin v. Custer County, 107 P.2d 134. 

N.J.Ch. If complainant’s title to an 
option to purchase realty was defec- 
tive at time suit for specific perform- 
ance was instituted, but the defect was 
cured thereafter, and the facts were 
exhibited by a supplemental bill, be- 
fore the time for exercise of the option 
had expired, the complainant was en- 
titled to a decree.—Johnson v. Bates, 
15 A.2d 642, 128 N.J.Hq. 183. 
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A contemplated purchaser 
under an agreement to sell, who is in 
default because of failure to make pay- 
ments in accordance with terms of con- 
tract, cannot compel specific perform- 
ance of the contract under Louisiana 
lai a Bendean v. Daigle, 37 F.Supp. 
843. 

In Louisiana, one who seeks perform- 
ance of a contract to convey land must 
show himself ready, desirous, prompt, 
and eager to perform the contract on 
his part, and unreasonable delay in do- 
ing the acts required of him justifies 
and requires a denial of relief.—Gou- 
deau y. Daigle, 37 F.Supp. 848. 

N.J. Where vendor allowed purchas- 
ers to make payments irregularly and 
accepted them, and when it made de- 
mand on purchasers in November, 
1937, for closing of contract for con- 
veyance of the realty, fixed no day for 
the transaction, and no action was 
taken until February 20, 1938, after 
which several conferences were held in 
effort to settle matter out of court, - 
time was not of the essence of the con- 
tract, purchasers were not in ‘‘laches,” 
and contract was still in effect, so as 
to entitle purchasers to compel per- 
formance on payment of amount ad- 
mittedly due thereunder.—Wolpert v. 
Palisade Gardens, 15 A.2a.752, 128 N. 
J.Eq. 182, affirming 11 A.2d 318, 127 
N.J.Eq. 62. 

Ohio App. In suit for specific per- 
formance of contract providing for a 
devise of certain premises to plaintiffs 
in consideration of plaintiffs’ payment 
of $25 monthly during testatrix’ life- 
time, and agreement to keep premises 
in good repair and to receive testatrix 
in plaintiffs’ home and care for her if 
testatrix should become physically dis- 
abled, wherein plaintiffs failed to es- 
tablish observance of the provision of 
the contract relating to caring for the 
testatrix, the court would not decree 
specific performance of the contract, 
especially in view of other defaults by 
plaintiffs, and fact that obligations 
performed by plaintiffs under contract 
might readily be compensated in dam- 
ages.—Mustard v. Cook, 34 N.H.2d 808. 
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Mo.App. Where both parties to con- 
tract for sale of realty treated time as 
not of essence thereof, vendor will not 
be denied specific performance of con- 
tract by purchaser’s acceptance of deed 
to realty, though contract provides 
that time is of essence thereof and 
vendor did not tender proper deed un- 
til nearly three months after purchas- 
er’s payment of last purchase-money 
installment and delinquent taxes on 
arabe tate v. Griffith, 144 S.w.2da 
Where parties to contract for sale 
of realty did not treat time as of es- 
sence thereof or performance by vendor 
within time specified was waived, con- 
tract could have been performed at any 
time before rendition of decree direct- 
ing purchaser’s. specific performance 
of contract by accepting deed tendered 
after such time, in absence of evidence 
that purchaser notified vendors of time 
at which purchaser expected them to 
perform contract after tender of deed 


was 
tender 


Ba 642, 128 N.J.Eq. 183. 
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Ga. Where brother and sister exe- 
euted contract relating to their father’s 
estate which recited that the brother 
had a $500 claim against the estate evi- 
denced by note, and would accept in 
full settlement thereof such amount as 
majority of father’s adult heirs might 
think brother entitled to, but proof 
showed that only note held by brother 
against estate was one for $350, the 
brother failed to comply substantially 
with his part of agreement, and was 
not entitled to specific performance of 
the contract, since maxim of ‘de mini- 
mis non curat lex,’ did not apply. 
Code 1933, § 37-806.—Lee v. Lee, 13 8S. 
H.2d 774, 191 Ga. 728. 

R.I. A vendor was not entitled to 
specific performance of contract for 
purchase of realty, where vendor in- 
duced purchaser to sign contract in 
reliance on vendor’s representation, 
through agent, that vendor would help 
purchaser in financing the purchase, 
and vendor did not so help purchaser, 
and premises described in vendor’s deed 
were different in area from description 
of premises appearing in contract, and 
vendor demanded performance of con- 
tract at a different time than was 
stated in contract, and there was still 
work to be done by vendor in connec- 
tion with garage which contract re- 
quired vendor to put on the premises 
when vendor demanded performance.— 
Gilman v. Murphy, 21 A.2d 272. 

§ 412. 

Ohio App. Suit for specific perform- 
ance of a contract executed in Septem- 
ber, 1933, and providing for a_ devise 
of certain premises to plaintiffs in con- 
sideration of plaintiffs’ payment of $25 
per month during lifetime of testatrix 
whose death occurred in September, 
1938, and other obligations assumed 
by the plaintiffs, ‘‘substantial perform- 
ance” of obligation to pay rent was 
proved by showing payment of all but 
three of the required monthly pay- 
To unti@an mane v. Cook, 34 N.H.2d 
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Pa.Orph. The orphans’ court has ju- 
risdiction, under section 18, of the 
fiduciaries act of June 7, 1917, P.L. 
447, 20 P.S. §§ 611-616, to decree spe- 
cific performance of an oral contract 
to devise real estate. It is a re-enact- 
ment of the act of February 24, 1834, 
P.L. 73.—In re Kuhn’s Estate, 89 P. 
L.J. 309. 


Preliminary objections to a petition 
for specific performance of an oral 
eontract to devise realty for want of 
jurisdiction in the orphans’ court and 
the bar of the statute of frauds were 
dismissed, with leave to answer to the 
merits without prejudice to the right 
to raise the defense of the statute in 
that pleading.—In re Kuhn’s Estate, 89 
P.L.J. 309: 

§ 420 


D.C.La. In Louisiana, one who seeks 
specific performance of a contract te 
convey land must institute his peion 
within a reasonable time and before 
any material change affecting the in- 
terest of the parties has taken place.— 
Goudeau v. Daigle, 37 F.Supp. 843. 

Ala. Where purchaser was placed in 
possession under contract to purchase 
realty and continued in _ possession 
thereof, fact that purchaser waited 19 
years before beginning suit for specific 
performance of contract would not 
alone foreclose his right to relief on 
theory of ‘laches’, unless special Ccir- 
cumstances had intervened which would 
make specific performance inequitable 
or work a hardship on_ defendant,— 
Johsgon vy. Delony, 1.So0.2d 11. 

Md. Where record in vendee’s suit 
against vendor for specific performance 
of contract for sale of real estate es- 


_that yendee was at all 
able y and willing to perform 
a 


sale, vendee was not chargeable with 
‘Jaches.”—DeMar y. Crosco Bldg. Co., 
16 A.2d 884. pa { 

N.J. Where vendor allowed pur- 
chasers to make payments irregularly 
and accepted them, and when it made 
demand on purchasers in November, 
1937, for closing of contract for con- 
veyance of the realty, fixed no day for 
the transaction, and no action was 
taken until February 20, 1938, after 
which several conferences were held in 
effort to settle matter out of court, 
time was not of the essence of the con- 
tract, purchasers were not in “laches,” 
and contract was still in effect, so as 
to entitle purchasers to compel per- 
formance on payment of amount ad- 
mittedly due thereunder.—Wolpert v. 
Palisade Gardens, 15 A.2d 752, 128 N. 
J.Eq. 182, affirming 11 A.2d 318, 127 
N.J.Eq. 62. 

Pa.Com.Pl, <A bill in equity for con- 
vyeyance of real estate and for account- 
ing of rents and profits, against heir of 
person with whom plaintiff has alleged 
agreement, filed fourteen years after 
conveyance by recorded deed in viola- 
tion of agreement and over four years 
after his death, will be dismissed on 
preliminary objections raising laches. 
—Maclintyre v. a 56 Montg. 219. 


Cal. In action ivr enforcement of 
agreement by which testatrix agreed to 
leave her entire estate to her niece, 
wherein only residuary Jlegatee and 
executor were served with summons, 
other parties shown by complaint to 
own interests in the property and 
against whom the niece prayed for 
judgment were merely “necessary par- 
ties” and were not “indispensable par- 
ties’”” and hence the court had jurisdic- 
tion to proceed without them to deter- 
mine the rights of the parties before 
the court. Code Civ.Proc. § 389.—Bank 
of California Nat. Ass’n y. Superior 
Court in and for City and County of 
San Francisco, 106 P.2d 879, prior 
opinion 100 P.2d 1110. 

Il.App. In suit for specific per- 
formance of agreement giving trust 
beneficiary a limited power of appoint- 
ment, the creditors of the trust bene- 
ficiary were represented through her 
administrator de bonis non with will 
annexed and were not “necessary par- 
ties”.—Riggs v. Barrett, 32 N.H.2d 
382, 308 Ill.App. 549; Riggs v. Bar- 
rett, 32 N.H.2d 392, 308 Ill.App. 671. 

S.C. Where testator bequeaths 
“whole of my property’ to wife, fol- 
lowing which he added “I do beseech 
and request” that wife should make tes- 
tamentary division of residue of joint 
property YTemaining on her death be- 
tween wife’s and testator’s brothers and 
sisters or their heirs, and wife’s execu- 
trix in accordance with terms of wife’s 
will entered into contract for sale of 
land, executrix seeking to specifically 
enforce contract was not required to 
join brothers and sisters of testator and 
his wife as parties defendant, since they 
had no interest in the property.— 
Tiencken y. Zerbst, 13 S.H.2d 483, 196 
S.C. 4388. 

S.C. In suit for specific performance 
of written contract for sale of city lot, 
where purchaser refused to accept deed 
upon ground that there was no proper 
renunciation of dower connected with 
deed, and vendor relied upon a written 
instrument purporting to be an inde- 
pendent alienation of right of dower 
in realty which might thereafter be 
acquired by husband, and it did not 
appear from such instrument that wife 
was paid a valuable. consideration 
therefor, upon purchaser’s motion, wife 
should have been made a_ party to 
eause for complete determination of 
the issue. Code 1932, §§ 8579-8581.— 
Harley v. Orvin, 14 8.H.2d 701, 197 
SiCAi8:8; 
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Ala, Where complaint in specific 
performance suit averred ownership 
and possession by respondent of land 
described by metes and bounds, and 
that a residence and filling station were 


at failure to perform was Aeaaionea, 
by vendor’s refusal to consummate 


and prices, wherein injunction pende 


§ 
22 N.Y.S.2d 390. 


part of bill, and there w 
ment in bill that proper 
in bill was only property 
fit description given in the 
the complaint did not render 
tion in contract sufficient under 
certum est quod certum reddi_potest 
maxim, and was demurrable.—Tan-} 
Oil Co. v. Danley, 198 So. 238. ~— 

Fla. In vendee’s suit for sp 
performance of contract to convey la 
where the bill of complaint descr: 
the land according to the contract a 
also according to survey which ve 
had made, lands referred to in th 
tract were the identical lands sur eC 
and vendee was put into possess ( 
such land by vendor and remained i 
possession until ejected by vendor, 
legations were sufficient to warrat 
decree for specific performance dese: 
ing the land according to the surv 
—Cantrell y. Heras 198 So. 206. 

4 


Fla. In suit for specific perforn 
ance of separation agreement wh 
usual statutory procedure was not fo 
lowed but the court below, for g¢ 
cause shown, in an orderly manne 
made its orders to govern the prog) 
of the cause, giving the defend 
ample time and opportunity to be h 
and to have his day in court, orge 
law was satisfied and justice was p 
moted. Acts 1931, c. 14658, § 6.— 
Allister vy. eters 3 So.2d 3 


§ on ’ 

N.J. In suit by operators of th 
properties against theater corporat 
an individual and executors 
cedent’s estate for specific pe 
ance of contract, evidence warrante 
imposing a pendente lite restra 
as against defendant holding cor 
tion, which claimed that it was n 
party to contract—Jacks y. Reade, J D 
A.2d 593, 128 N.J.EQ. 158. he 
N.Y.Sup. Action by secretary 
urer of barbers’ union for specific p 
formance of union’s contract relat 
to hours of labor, wages, closed shop, 


if .' 


lite to restrain defendant’s alleged 
lation of the agreement was sought, 
volved or grew out of a “labor dispute’ 
and was subject to requirements o 
the Civil Practice Act that plain 
seeking injunctive relief in labor d 
pute case must plead and prove that h 
made every reasonable effort to negoti- — 
ate, mediate, or arbitrate as provided — 
by law or contract. Civil Practice Act, — 

876-a, subd, 4.—Seafidi v. Debnan, * 


§ 462 ata 
Kan. Where there was ample evi- 
dence in vendor’s action to enforce — 
specific performance of a written con- 
tract to sell realty that defendant re- 7 
fused to pay taxes for several year: 
that they amounted to about $7,500 
that defendant took $6,000 from | 
sale of furniture located on real 
but did not apply the money to t 
es, that it withdrew $3,800 from 
and took the money to another st ‘ 
and that defendant’s president told 
plaintiff that defendant could’ no 
carry out contract because it had no 
funds and suggested that defendant 
might take bankruptcy because of its 
financial condition, trial court did not 
abuse its discretion by appointing a — 


receiver. Gen.St.1935, 60-1201, subds. — 
1, 5, 6.—Lewis v. Independence hoteis 
Co.,'113 P.2d 149, 153 Kan. 678. 


§ 466 : 
Cal.App. A compiaint, alleging that 
intestate, prior to death, made a writ- | 
ten agreement with heirs of intestate’s 
husband whereby intestate promised — 
that intestate, by will, would leave heirs ‘ 
one-half of property owned by intestate 
at time of death in consideration of 
heirs releasing their interests in hus- 
band’s estate, and that heirs had execut- 5 
ed a deed quitclaiming their interests 
to intestate, and had assigned their in- % 
terests in_intestate’s estate to plain- q 
tiffs, stated a cause of action in equity, ‘ 
irrespective of fact that heirs did not 4 
present a creditors’ claim against es- 
tate during probate proceedings. Pro- 


q 


8§ 953, 954. 
2d 160. 


ey stock to plaintiff in considera- 


within one year from a certain date 
alleged that plaintiff had worked ap- 
proximately nine months when dis- 
_ eharged by corporation, that plaintiff 
-_—- was willing to continue performing -his 
part of contract, and that stock could 
not be purchased in open market, the 


+ 


ae 


service of process on husband, 
- showing that action at law would not 
afford full, adequate and complete _re- 
aa lief was sufficient.—McAllister v. Mc- 


* 


that any improvements were made on 
realty by plaintiffs, did not allege suf- 
ficient facts to authorize enforcement 
of agreement under statute providing 
that if possession of realty has been 
given under a yoluntary agreement, 
on a meritorious consideration, and 
valuable improvements have. been 
made on the faith thereof, equity will 
decree performance of the agreement. 
Code 1933, § 37-804.—Moore v. Segars, 
14 S$.H.2d 752. 
In suit between sisters for a decree 
of title to realty on basis of a parol 
gift to plaintiffs by parties’ mother 
whose will devised realty to defend- 
ants, petition alleging that the mother 
agreed with plaintiffs and defendants 
x _ to give them jointly a described tract 
of land to be divided among them, 
- that the land was surveyed out, leay- 
ing a described remainder as share of 
_ plaintiffs, and that in accordance with 
such survey, deeds were executed and 
delivered by mother to defendants for 
their shares, but that no conveyance 
or other writing was made by mother 
to plaintiffs, was insufficient to show 
bi that parol agreement ever ripened in- 
to a completed “gift” to plaintiffs, 
enforceable as against mother.—Moore 
vy. Segars, 14 S.E.2d 752. 
Wil, In railroad’s suit for specific 
performance of contract to sell land, 
- yailroad’s right to acquire the land 
Yi eould not, be raised by motion to dis- 
miss in view of statute authorizing 
railroad to purchase land necessary 
*- for use of railway and in view of pre- 
sumption that railroad acts within its 
. charter powers. Smith-Hurd Stats. ¢« 
114, § 20.—Toledo, P. & W. R. R. y. 
Brown, 31 N.B.2d 767, 375: Ill. 438. 
_In railroad’s suit for specific per- 
_ formance of contract and damages for 
; failure to sell land on which railroad 
had an option to purchase, complaint 
was not dismissible for failure to al- 
lege that railroad had obtained a cer- 


tificate of convenience and necessity 
authorizing it to acquire the land. 
Smith-Hurd Stats. c, 111%, § 56; «a. 


114, § 20.—Toledo, P. & W. R. R. VY. 
Brown, 31 N.H.2d 767, 375 Ill. 4388. 
A complaint in railroad’s suit for 
specific performance of contract where- 
. by railroad had obtained option to 
purchase land was not dismissible on 
ground that contract contained cove- 
nant that vendors would not sell the 
land to another railroad where vendor 
had right to sell land to any one and 
option was merely a right to purchase 
in case another railroad offered to 
purchase and there was nothing to 
show that railroad sought to prevent 
another railroad from gaining access 


; ae Netlingt a Arte pure O! of 
to industries in the neighborhood 
Smith-Hurd Stats. ¢c. 114, § 20- 
Toledo, P. & W. R. R. v. Brown, 31 
N.H.2d 767, 375 Ill. 438. ee ea \ 

A suit for specific performance of 
contract whereby railroad -had option 
to purchase a tract only if another 
railroad made an _ offer to purchase 
such tract within five years from date 
of contract and if such offer was made 
railroad was entitled to purchase with- 
in fifteen days after notice in writing 
of the offer and amount thereof, and 
whereby vendors agreed not to sell 
until fifteen days’ notice had been given 
was not dismissible on ground that op- 
tion had expired «by lapse of. time, 
where complaint alleged that title to 
tract sold by vendors stood in name of 
individuals who were in open posses- 
sion and that railroad had only learn- 
ed shortly before suit was filed that 
there was a secret trust by which 
another railroad had become the pur- 
chaser. Smith-Hurd Stats. c. 114, § 20. 
—Toledo, P.. & W..R. R. v. Brown, 31 
N.H.2d) 767, 375 Ill. 438. 

Mo. A Dill for specific performance 
of oral contract between husband and 
wife to make reciprocal wills, which 
alleged oral agreement for reciprocal 
wills, performance of the agreement by 
husband, acceptance of performance by 
wife, and nonperformance of wife’s 
agreement, was sufficient to state a 
cause of action. Mo.St.Ann. § 774, p. 
1010,—Frindley v. Johnson, 142 S8.W.2d 
61. 


N.J. A bill for specific performance 
of contract appointing complainant de- 
fendant’s exclusive agent to develop 
and sell certain property owned by 
defendant, for a mandatory injunction 
requiring defendant to file a map, to 
construct streets and install water 
supply, for an injunction to prohibit 
defendant from authorizing any other 
person to develop and, sell property, 
and for the imposition of a lien for 
cost of improvements, for value of serv- 
ices, and for damages for breach of 
contract on its face did not entitle 
complainant to equitable relief sought, 
but showed that jury questions were 
presented and that the common law 
remedy for damages was entirely ade- 
quate.—Fiedler, Inc.,, v.. Coast Finance 
Co., 18 A.2d 268, 129 N.J.Hq. 161. 

N.Y.Sup. Agreement by defendant 
to take up mortgage sold by defendant 
to plaintiff, on any default up to. due 
date, and to assign or substitute there- 
for another mortgage similar in amount 
and of a like maturity, was not a 
“suaranty” but only a collateral in- 
strument to take back the mortgage, 
and where plaintiff in action for spe- 
cific performance of the agreement did 
not allege that there was a default up 
to or on the due date of the mortgage 
nor until.a long time after, during 
which time payments were regularly 
made, complaint would be dismissed 
on defendant’s motion. Rules of Civil 
Practice, rule 106.—Pezzillo v. Queens- 
boro Corporation, 28 N.Y.S.2d 214. 
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Alaska. A complaint seeking to eg- 
tablish an oral contract to make a will 
alleging that in pursuance of a mutual 
agreement plaintiff provided decedent 
with living quarters. without charge, 
did his cooking, cared for him during 
extended periods of illness, and made 
trips and stayed with decedent for 
weeks and months from time to time, 
all at plaintiff's own expense, during 
decedent’s yearly visits to the United 
States, wads suflicient, as against a de- 
murrer and a motion to dismiss, to 
state a cause of action.—Moumal y. 
Walsh, 9 Alaska 656. 

Cal.App. To entitle litigant to ‘“spe- 
cific performance’ of contract, he must 
first allege an enforceable contract and 
his passing of an adequate considera- 
tion.—Dunner v. Hoover, 111 P.2d 737. 


; § 479 

il. In suit for specific performance 
of alleged agreement of deceased to de- 
vise and bequeath to complainant all 
deceased's property in consideration of 
eomplainant’s taking care of and mak- 
ing home for deceased, the complaint 
should allege value of property in- 


374 Ti Oe 
N. pp.D An action } 
delivery of shares of stock in corpora- 
tion and to account for value and 
profits thereof and to compel the con- 
veyance of interests in certain proper- 
ties pursuant to an agreement could be 
maintained to compel the delivery of the 
shares of stock, but was not maintain- 
able to compel conveyances of interests 
in the properties, where it appeared on 
face of the complaint that such prop- 
erties had been conveyed before the 
agreement wags entered into, and that, 
in any event, the agreement was oral 
and hence unenforceable as to it.—Gar- 
ret v. Bernstein, 24 N.Y.S.2d 902, 261 
App.Div. 832, 


§ 483 

D.C.La. On question whether pur- 
ported purchaser’s complaint stated a 
eause of action for specific performance 
of contract to sell realty or in the al- 
ternative for damages, alleged payment 
of small sum as part of purchase price 
evidenced nothing more than the giv- 
ing of “earnest money” which purchas- 
er could elect to forfeit, and by. de- 
faulting on his agreement to purchase 
and pay remaining balance he did for- 
feit that sum under Louisiana law. 
Rey.Civ.Code La. art. 2463.—Goudeau 
vy. Daigle, 37 F.Supp. 843. 

A purported purchaser’s complaint, 
praying for specific performance of a 
eontract to sell realty or in the alter- 
native for damages, failed to state a 
claim on which relief could be granted 
where vendor had died more than six 
years before action was brought, pur- 
chaser asserted his own abandonment 
of contract and made no attempt to 
establish anything more than passive 
default by vendor, and: action was 
brought more than eight years after 
expiration of ultimate date in period of 
grace reserved to purchaser wherein to 
make, good on. his) offer.—Goudeau yv. 
Daigle, 37 F.Supp. 8438, 

Ga. Where alleged land contract 

to pay 


obligated purchaser “commis- 
sion for consummating this sale’, and 
it appeared from , plaintiff-purchaser’s 
petition and amendment sought to be 
made thereto that such agreement was 
not a separate promise merely in: favor 
of real estate agents, but inured to 
vendor as part of “total price’, and it 
did not appear that sum due from pur- 
chaser as commission had been paid 
or tendered to any one before institu- 
tion of action for specific performance, 
and no waiver thereof was shown, peti- 
tion, whether considered alone or in 
connection with the amendment, did 
not state a cause of action for specific 
performance.—Roberts vy. Mayer, 13 S. 
H.2d 382, 191 Ga. 588. 


N.M. Under contract whereby land- 
owner agreed to convey his interest in 
land in conflict to adjoining landowner 
who agreed to secure a patent and 
thereafter to sell the land. and. divide 
the proceeds, provision in contract 
whereby owner agreed to furnish such 
additional instruments as might be re- 
quired or deemed advisable by the 
United States Land Office was a “‘condi- 
tion subsequent” rather than a “condi- 
tion precedent’, and owner was not re- 
quired to allege performance of such 
condition in action to impress a trust 
on land resulting from the contract, or 
to obtain specitic performance of. the 
contract.—Fuller vy. Croeker, 105 P.2d 
472,44 N.M. 499. 

§ 505 
Kan. In action by nephew against 
representatives of his deceased uncle's 
estate for specific performance of an 
oral contract by the uncle to bequeath 
property to the nephew in considera- 
tion for nephew’s severing of business 
connections in another state arid asso- 
ciation with life insurance company in 
which the uncle was interested, a plea 
that nephew had abandoned the con- 
tract stated a proper defense to the ac- 
tion.—Moore y, Hayter, 108 P.2d 495, 
153 Kan, 1. 
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Cal.App. The requirements for com- 
plaint for specifie performance were ap- 
plicable to counterclaim asking such re- 


os 


An answer which failed to stat 

aintiff’s obliga yuld be reason- 
ably performed by him or that terms 
were reasonable OF 1USt failed to allege 
that defendant paid or offered to pay 
purchase price, and failed to set forth 
any reason for defendant’s inability to 
perform covenants required of him or 
that his performance was prevented by 
plaintiff's acts, was insufficient to en- 
title defendant to specific performance 
of contract for sale of milk route. Civ. 
Sareae 3391.—Dunner v. Hoover, 111 P. 


Ga. As against a special demurrer, 
a cross-petition seeking specific per- 
formance of an alleged oral contract to 
convey land in consideration of serv- 
ices should allege the time and place of 
making of contract with such precision 
that opposing party knowing what he 
is called upon to answer may be able to 
plead a direct and unequivocal defense. 
—Brogdon vy. Hogan, 13 S8.H.2d 666, 191 
Ga. 647. 

Where amended cross-petition alleged 
in effect that grantor agreed with al- 
leged grantees that if they would live 
with him and provide a home for gran- 
tor and his brother during their life- 
times, grantor would buy property for 
grantees and that under the agreement 
title to property was vested in_ the 
‘grantees and that contract was made in 
the month of December, 1930, the exact 
date of the month being unknown to 
defendants and was terminated on the 
death of the grantor, terms of the con- 
tract were sufficiently alleged to enable 
grantees to maintain cross-action for 
specific performance.—Brogdon v. Ho- 
gan, 13 S.EH.2d 666, 191 Ga. 647. 

§ 507 

Fla. The Chancery Act section re- 
quiring defendant to file his written 
appearance on rule day to which the 
summons is made returnable if he has 
been served with process ten days be- 
fore that date was not violated in suit 
for specific performance of a separa- 
tion agreement by entry of an order 
requiring defendant to file his answer 
and permitting him to incorporate 
therein a motion to dismiss less than 
ten days thereafter, where alias sum- 
mons, notice of application for tem- 
porary injunction and for writ of ne 
exeat were served considerably more 
than ten days prior to the time set 
by the chancellor, at which time chan- 
ecellor had jurisdiction of the parties 


and subject matter. Acts 1931, « 
14658, § 6.—McAllister v. McAllister, 
2 So.2d 126. 
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N.Y.App.Div. In action for specific 
performance of contract for sale of real- 
ty, amended complaint, alleging written 
contract, reciting receipt from buyer 
of stated sum as deposit on specified 
purchase price for premises owned by 
defendant at certain location and stat- 
ing terms of payment, “‘subject to fur- 
ther terms as agreed to in connection 
with fixtures,’ stated facts sufficient to 
constitute cause of action.—Lalin v. 
mpd 24 N.Y.S.2d 899, 261 App.Div. 


§ 520 

Ga. Where equitable petition for 
specific performance of a common-law 
award involving disputed matters in 
excess of $500 in value showed that 
submission was not in writing and 
made by persons acting as trustees, 
reviewing court in passing on judg- 
ment dismissing action on general de- 
murrer including ground of want of 
equity, would not consider statute re- 
quiring all submissions by trustees 
and all submissions of disputed mat- 
ters exceeding $500 in value to be in 
writing as waived, by a failure to speci- 
fically refer in demurrer to such omis- 
sion, but would affirm judgment -on 
general grounds. Code 1933, § 7-104.— 
Averitt v. Swainsboro Methodist 
Church, 9 §.E.2d 888, 190 Ga. 549. 
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Ala. Where description of property 

which was subject of specific perform-, 


e that 


ney 
rag Ww 

! ade certain, 
hare quired ta be supplic 7 
ment and proof and one without the 
other would be insufficient—Tan-Kar 
oe Co. _v. Danley, 198 So. 238. 

a. 
ter for specific performance of contract 
relating to father’s estate, wherein sis- 
ter filed cross-action on note executed 
by her father, plaintiffs by pleading 
and proving that sister, under the con- 
tract sought to be enforced, had agreed 
to accept for her note such an amount 
as majority of adult heirs of father 
might determine as fair and proper, 
did not establish defense to the cross- 
action in absence of a plea and proof 
that the adult heirs had actually de- 
termined the amount to be paid by the 
sister.—Lee v. Lee, 138 S.H.2d 774, 191 
Ga. 728. 

Il. In_ suit for specific performance 
of alleged agreement of deceased to de- 
vise and bequeath to complainant all 
deceased’s property in consideration of 
complainant’s taking care of and mak- 
ing home for deceased, where value of 
property was alleged and answer did 
not charge fraud or overreaching, 
proof of value of property was not re- 
quired to be made.—Hickey vy. Hickey, 
30 N.E.2d 423, 374 Ill. 614. 

Mo. In suit for specific performance 
of oral agreement by deceased, where 
petition alleged that, in return for 
plaintiff's caring for deceased, deceased 
agreed to pay plaintiff a monthly wage, 
to give plaintiff approximately $1,000 
on deposit in a bank, and an additional 
$1,000, a tract of land and cows, and 
that deceased agreed to construct 
bungalow and springhouse on land, and 
plaintiff's proof showed merely that 
deceased agreed to pay plaintiff a 
monthly wage, to transfer land to 
plaintiff and give plaintiff $1,000, there 
was no “fatal variance,” although bet- 
ter practice would have been to have 
required plaintiff to amend petition to 
eonform with proof of obligations as- 
sumed: by deceased, Mo.St.Ann. §$§ 
817, 818, pp. 1070, 1076—Maness’ v. 
pe 142 S.W.2d 1009, 130 A.L.R. 


Mo. ‘lo warrant specific perform- 
ance of an oral contract to convey, the 
oral contract must be clear, explicit 
and definite, must be proven as pleaded, 
vannot be established by conversations 
too ancient, loose or casual, must be 
fair and conscionable, the proof must 
be such as to leave no reasonable 
doubt in mind of chancellor, perform- 
ance must be referable solely to con- 
tract, contract must be based on ade- 
quate, legal consideration, and a mere 
testamentary disposition or inclination 
to reward for services by way of gift 
is insufficient—Sportsman vy. Halstead, 
147 S.W.2d 447. 
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Cal.App. In determining whether 
equity will compel specific performance 
of contract for the transfer of person- 
alty, a presumption prevails, under 
statute, that money damages will pro- 
vide adequate compensation for a breach 
of the contract. Civ.Code, § 3387.— 
Wehen v. Lundgaard, 107 P.2d 491. 

Ga. Where a plaintiff seeks to en- 
force a parol contract relating to land, 
he must bring his case within the stat- 
ute relating to parol contracts as to 
land and if he fails to do so, and evi- 
dence shows affirmatively that contract 
was not in writing, evidence will not 
authorize a decree for plaintiff, and 
such a decree will be reversed on ap- 
peal merely on general exceptions. 
Code 1933, §§ 37-801, 37-802.—Averitt 
v. Swainsboro Methodist Church, 9 S.E. 
2d 888, 190 Ga. 549. 


Ill. In suit for specific performance 
of alleged agreement of deceased to de- 
vise and bequeath to complainant all 
deceased’s property in consideration of 
complainant’s taking care of and mak- 
ing home for deceased, the law pre- 
sumed that consideration fixed by the 
parties was adequate and reasonable 
consideration in absence of an answer 
alleging that deceased was overreached 
or that she was taken advantage of in 


scepti 
fortainty 
lied by aver-— 


In action against plaintiffs’ sis- 


performance on his part.—Kun 
Peters, 150 S.W.2d 665, 286 K 
party seeking to enforce. 
performance of contract usua 
burden of proving that he has 
plied with its terms or is reg 
and willing to perform his con 
obligations in their entirety and 
whatever has been made a con 
precedent on hig part—Kuntz y 
ers, 150 S.W.2d 665, 286 Ky. 22 
Mich. Specific performance 
alleged contract to leave property 
will or otherwise cannot be decre 
unless a contract is shown, since, re: 
gardless of the equities in a case, 1 


courts cannot make a contract 


parties when none exists.—Bell _ 
Cramer’s Estate, 295 N.W. 5538, 2 
Mich, 44. ew 


One seeking specific perform 


for specific performance is req 
a condition precedent, to pay L 
guish’ claims of third persons, he mu 
show performance.—Braxton Realty 
Investment Co. v. Schellenber 
W.2d 1006. ince 

Ohio App. In action to specifica 
enforce agreement to devise pro 
to plaintiifs, the burden is upon pl 
tiffs to prove that they have full 
formed their part of the ~ 
agreement and could not be - 
to their prior status concerning 1 
property rights, and that there wa 
such an agreement and the ter 
such agreement.—Alban y. Schnieders 
34N.H.2d 302, 67 Ohio App. ‘397. 

Ohio App. In suit for specifi & 
formance of written contract pro 
for a devise of certain premis 
plaintiffs, plaintiffs had burden of — 
tablishing that they substantially pe 
formed every obligation enjoined u fe 


them by the  contract.—Mustard 
Cook, 34 .N.H.2d 808. y 
Wyo. In action for specific pe m 


ance of a contract to convey an inter 
est in oil and gas and for recovery 
accumulated royalty, where contrac 


Thompson, 115 P.2d 654, 
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Ii, The existence and terms of a 
oral contract to devise land may 
proved by circumstances, acts of. t 
parties and their declarations, not ma 
in the presence of each other, but 
by declarations or acts of one party 
binding on the other.—Hickey y. Hick- 
ey, 30;N.Ei2d 423, 374 Til, 614.0 

lowa. In action by state for specific 
performance of contract for conveyance 
of realty by defendants to state for 
highway purposes and for removal by: 
the state of defendants’ oil station to 
a new location, evidence of the. facts 
and circumstances surrounding the 
transaction at time of execution of the 
contract was proper to be admitted 
and considered on question of proposed 
new position of oil station, where 
eontract was not free from doubt as to 
exactly what was intended as to new 
position of oil station—State v. Butka, 
299 N.W. 420, 230 Iowa 928. 

Mo. In suit for specific performance 
of oral contract to make reciprocal 
wills, testimony of witness which had 
tendency to prove part of plaintiffs’ 
ease was admissible, although testi- 
mony might not have proved alleged 
Corer en aey, v. Johnson, 142 S.W. 
2d 61. 


se 


Mo.App. In action on contract for 
sale of realty to plaintiff by defendants, 
avho filed answer praying specific per- 
formance of contract, one vendor’s let- 
ter, offering to trade other realty for 
that sold, without intimating that ven- 
dors had conveyed part of plaintiff’s 
land to state, was properly ruled out as 
evidence that defendant did not come 
into court with clean hands, in absence 
of any material misrepresentation in 
letter or injury to plaintiff by decep- 
tion, if any.—Rice v. Griffith, 144 S.W. 
} SOS 

RI. In suit in equity by husband 
of deceased against deceased’s’ sole 
_ heir at law and next of kin for specific 
- enforcement of an agreement alleged to 


- clearly wrong in rejecting testimony of 
_  husband’s witness to the effect that de- 
_ ceased had stated to witness that de- 
ceased was going to make~a will in 
favor of her husband, where that wit- 
- ness also testified that deceased was a 
woman who kept her word, and who 
- did not discuss her private affairs with 
- witness.—Deatte v. Duxbury, 17 A.2d 


(24, 
Uae § 553 
Colo. Hyidence was insufficient to 
establish alleged agreement between 
parents not to make disposition by 
will of their property, but to hold 
it in trust for benefit of daughter, and 
that survivor would within reasonable 
time transfer to daughter one-half of 
pe LO oad and hold remainder thereof, 
to be used by survivor for reasonable 
support and maintenance until death, 
and by will or other form of transfer 
cause balance remaining to become 
 daughter’s property, and, in daughter’s 
action against father to enforce al- 
 leged agreement, motion for nonsuit 
- was properly sustained.—McCann vy. 
Doughty, 115 P.2d 395. 
Fla. In suit for specific performance 
of an alleged contract for sale of real- 
ty, plaintiff must do more than merely 
- ~prove his case by preponderance of the 
evidence, but must prove the contract 
ag alleged in his complaint by com- 
‘ petent and satisfactory proof, which 
: ust be clear, definite, and certain.— 
_ Miller y. Gardner, 198 So. 21. 


__—s*F'ila._:“~*In vendee’s suit for specific per- 
' formance of contract to convey land, 
evidence sustained decree of specific 
performance against husband and wife 
oh gis vendors as against contention that 
_ wife signed name tod husband’s contract 
sto convey but not in the presence of 
_ two witnesses and therefore that con- 
tract could not be specifically enforced 
against wife, and that vendee failed to 
perform within time named in contract, 
_ —Cantrell vy. Herring, 198 So. 206. 
Ga. Specific performance of parol 
contracts is granted only in _ those 
eases which are made out by proof 
that is clear and convincing.—Taylor 
fee vy. Boles, 13 S.H.2d 352, 191 Ga. 591. 

: Mo. In suit for specific performance 
j of oral agreement by deceased to trans- 
@ fer land and other property to plain- 


ec 


tiff for plaintiff's services in caring for 
deceased, evidence that deceased, after 
plaintiff entered upon performance of 
duties, stated that deceased “was go- 
ing’, ‘‘aimed” or “intended” to build a 
bungalow on land which deceased had 
agreed to transfer to plaintiff wag in- 
sufficient to establish a contractual re- 
lation warranting specific performance 
of alleged agreement with respect to, 
constructing a bungalow.—Maness_ v. 
ean 142 S.W.2d 1009, 130 A.L.R. 


Mo. To warrant specific perform- 
ance of an oral contract to convey, the 
oral contract must be clear, explicit 

and definite, must be proven as plead- 
ed, cannot be established by conversa- 
tions too ancient, loose or casual, must 
be fair and conscionable, the proof 
must be such as to leave no reasonable 
doubt in mind of chancellor, perform- 
ance must be referable solely to con- 
tract, contract must be based on ade- 
quate, legal consideration, and a mere 
testamentary disposition or inclination 
to reward for services by way of gift 


a 


a 


ed ge 
mas 


a He i 


tiff must establish by clear and con- 
vincing evidence existence and terms 
of contract sought to be enforced and 
the other essential facts necessary to 
recovery.—Boyers v. Boyers, 147 S8.W. 
2d 473. 

Mo. The statute of frauds is an in- 
superable barrier to enforcement of 
specific performance of an oral contract 
for sale of land unless proof of such 
contract is so clear, cogent. and _ con- 
vincing as to leave no reasonable doubt 
in mind of chancellor concerning its 
terms and conditions, and where part 
performance is relied on to take case 
out of operation of the statute, there 
must be like proof that acts performed 
refer to that contract and would not 
have been done unless on account of 
and pursuant to the very agreement 
and with a direct view to its perform- 
ance.—Mason y. Mason, 153 S.W.2d 27. 

N.J. Evidence, in suit for specific 
performance of contract, sustained com- 
plainant’s claim that under contract de- 
fendant who was a druggist was_ to 
advance entire purchase price of moving 
picture theater except the amount of 
commissions earned by complainant 
who had experience in management and 
operation of moving picture theaters, 
which commissions complainant agreed 
to contribute, and that complainant 
was to receive for services rendered and 
to be rendered one-half of the stock 
of theater corporation after defendant 
had been repaid his investment out of 
profits of the enterprise, as against con- 
tention that under contract complainant 
was required to contribute more than 
his commissions to be entitled to any 
interest in the stock.—Steinberg v. Kas- 
din, 17 A.2d 284, 128 N.J.Eq. 503. 

Pa.Com.Pl, The plaintiff was the 
owner of property adjoining several 
vacant lots on the west and defendants 
owned property adjoining the lots on 
the east. Defendants purchased, as 
tenants by the entireties, these vacant 
lots and the plaintiff filed her bill in 
equity to require a conveyance of one 
half of the lots claiming an oral con- 
tract with one of the defendants. The 
evidence showed that the plaintiff had 
occupied a portion of the lots claimed 
before they had been purchased by 
the defendants, that the only negotia- 
tions had been with the wife, and that 
no possession had been taken by rea- 
son of any oral agreement.—Sabotich v. 
Zamiska, 21 Wash. 111. 

S.C. The fundamental basis of a 
suit for specific performance is that 
there is a contract between the parties, 
and it must be established by proof 
that is clear, definite and certain.— 
Finklea y. Carolina Farms Co., 13 S.E. 
2d 596. 

S.D. Whether an agreement should 
be specifically enforced cannot be 
known until all of its material terms 
and conditions have been clearly and 
satisfactorily established.—Troutman vy. 
Bock, 295 N.W. 637. 

Va. Where there was evidence that 
contract for the sale of a stone quarry 
was never consummated, specifie per- 
formance of the alleged contract was 
properly refused.—Chesapeake & O. Ry. 
Co. v. Douthat, 10 §8.H.2d 881. 

Wash. In action for specific per- 
formance of alleged oral contract givy- 
ing tenant option to purchase building, 
which was consolidated with landlord’s 
action for unlawful detainer wherein 
tenant relied on the alleged oral con- 
tract, evidence sustained judgment for 
landlord on ground that no option to 
purchase. was. given.—Lee y. Deben- 
tures, Inc., 112 P.2d 142. 

Wis. To enforce parol gift of realty, 
gift must be established by clear, satis- 
factory and convincing evidence,— 
Schmitz v. Schulenburg, 296 N.W. 103, 
236 Wis. 606. 
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D.C.Del. In action by distributor of 
washing machines for specific perform. 


my a eee 
ance of an allege 


which manufacturer relinqu S 
right under an existing wri -con- 
tract to cancel distributor’s franchise 
at will, evidence held not sufficiently 
clear and convincing to establish oral 
contract superseding the written agree- 
ment between the parties or of any 
performance under the oral contract.— 
Motor Parts Co. v. Bendix Home Ap- 
pliances, 36 F.Supp. 649. ‘ 

Complainant seeking specific per- 
formance of contract must establish 
clearly and satisfactorily the existence 
of the contract and its terms, and if 
certainty and proof be wanting, or 
if testimony be contradictory or doubt- 
ful, decree for specific performance will 
be refused.—Motor Parts Co. v. Bendix 
Home Appliances, 36 F.Supp. 649. 

A decree for specific performance or 
for an injunction. should be refused 
where terms of alleged oral contract 
are uncertain and incomplete and tes- 
timeny leaves at least substantial doubt 
as to whether any such contract was 
entered into.—Motor Parts Co. v. Ben- 
dix Home Appliances, 36 F.Supp. 649. 

Cal.App. Where lessee cross-coin- 
plained for specific performance of op- 
tion to purchase, evidence that the 
property cost lessor $5,000, and that it 
had paid approximately $3,500 toward 
the purchase price furnished prima facie 
proof, in absence of contrary evidence, 
that $1,474.25 offered by lessee was so 
grossly inadequate as to warrant re- 
fusal of specific performance. Code Civ. 
Proc. § 1161.—Lakeside Park Ass’n of 
Kelseyville vy. Keithly, 110 P.2d 1055. 

Fla. A final decree dismissing bill 
for specific performance was affirmed 
on appeal where record supported 
echancellor’s findings that cause was 
not one in which equity could in good 
conscience grant specific performance 
i Peta 7 v. Vaughan, 2 So. 
2 - 


Ky. Evidence that purchaser of one 
of defendant’s two tracts of land en- 
cumbered by a mortgage assumed en- 
tire mortgage and defendant thereafter 
executed option contract for sale of 
other tract to plaintiff, free of any 
and, all encumbrances, and plaintiff ten- 
dered purchaser price within specified 
time, sustained judgment for specific 
performance.—Lovelady vy. Hverett, 145 
S.W.2d 62, 284 Ky. 479. 


Mo. In suit for specific performance 
of an alleged parol contract with a 
decedent, if chancellor refuses to give 
credit to some witnesses, or given por- 
tions of their testimony, or if such wit- 
nesses’ knowledge falls short of facts 
definitely establishing necessary con- 
tractual relation with respect to one or 
more of the obligations assumed by de- 
cedent, a failure of proof with respect 
to such items occurs.—Maness v. Gra- 
ham, 142 §.W.2d 1009, 1380 A.L.R. 225. 

Mo. Where specific performance of 
a parol contract for conveyance of 
land is sought to be enforced against 
a parent or after decease of person 
with whom contract is made, plaintiff 
must establish by clear and convincing 
evidence existence and terms of con- 
tract sought to be enforced and the 
other essential facts necessary to re- 
Coney Borers v. Boyers, 147 S.W.2d 

Hvidence that father allegedly agreed 
to convey an interest in a farm to son 
if the son would aid the father in 
partitioning his land among the chil- 
dren in lieu of making a last will was 
not sufficiently clear and convincing 
as to warrant judgment compelling 
specific performance of alleged parol 
contract by father.—Boyers y. Boyers, 
147 S.W.2d 473. 

Where evidence was not sufficiently 
clear and convincing to establish parol 
agreement whereby father allegedly 
agreed to convey a certain interest in 
a farm to son if son would aid in 
partitioning father’s land, decree of 
specific performance in favor of son 
could not be sustained on ground that 
father was not injured because he was 
unable to take care of all his land and 
was desirous of partitioning it among 
his. children.—Boyers y. Boyers, 147 
S.W.2d 478. 


Ohio App. In_ receivership proceed- 
ings against corporation where creditor 
which purchased corporation’s personal- 
ty at receiver’s sale filed application 
to compel guardian for corporation's 
principal stockholder to comply with 
order of sale directing stockholder to 
transfer stockholder’s patents to cor- 
poration and receiver, evidence did not 
show a specific contract by stockholder 
with creditor to convey patents to cor- 
poration or receiver, and hence creditor 
was not entitled to relief by specific 
performance of a contract to_ transfer 
patents.—Roos vy. H. W. Roos Co., 31 N. 
H.2d_ 119. 

RI. In suit for specific performance 
of contract by defendant to convey to 
complainant real estate which defend- 
ant had contracted to purchase from 
Home Owners’ Loan Corporation, evi- 
dence showing the agreement and a 
written receipt by defendant for $150 
on account of purchase price of dwell- 
ing house located at certain street 
address, the purchase price to be $4,- 
650, and reciting that purchaser agreed 
to assume mortgage and pay balance 
in cash at time of delivery of warranty 
deed, warranted court finding that 
sales agreement was clear, precise and 
complete.—Sanchirico v. Di Santo, 18 
A.2d 333. 

Wis. Evidence held to authorize’ en- 
forcing, as against lessor and purchas- 
er of leased property, specific perform- 
ance of clause in lease giving lessee 
prior right to purchase property when 
any acceptable offer should be made to 
lessor, on issues of whether lessee did 
equity, purchaser’s. knowledge of les- 
see’s rights, lessor’s communication of 
purchaser’s offer to lessee, and extent of 

roperty covered by the option.—Goerke 

otor Co. v. Lonergan, 295 N.W. 671, 
236 Wis.. 544. 

Wis. In action for reformation and 
specific performance, the judgment of 
the circuit court was affirmed, where 
three justices were of the opinion that 
the judgment should be affirmed, and 
three justices were of the opinion that 
the judgment should be reversed, and 
one justice took no part.—Nick  v, 
American Lumber & Manufacturing Co., 
296 N.W. 66, 237 Wis. 379. 

Wis. In action to quiet title to lands 
devised to one defendant by will of 
plaintiff's father, evidence held insuffi- 
cient to establish parol gift of land by 
testator to plaintiff or to show that 
plaintiff went into possession thereof in 
reliance solely and exclusively on such 
gift or made such improvements there- 
on as amounted to part performance of 
parol contract ta convey realty so as to 
take it out of statute of frauds.— 
Schmitz v. Schulenburg, 296 N.W. 103. 
236 Wis. 606. 
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C.C.A.N.J. Plaintiff, suing for spe- 
cific performance of an alleged oral 
agreement by defendant to execute and 
leave, on her death, her last will nam- 
ing plaintiff her residuary legatee and 
devisee and to make plaintiff executor 
of her will, had the burden of showing 
by clear and convincing proof the 
existence of the agreement and his per- 
formance thereunder.—Neely v. Mer- 
chants Trust Co. of Red Bank, 113 F.2d 
953, affirming 26 F.Supp. 130, motion 
denied 110 F.2d 525, 

D.C.Mo. In order for court of equity 
to enforce parol contract of adoption 
under Missouri law, proof of the oral 
agreement must be so clear, cogent and 
convincing as to leave no reasonable 
doubt in the mind of the chancellor, 
not only that a contract of the general 
nature alleged is made, but that the 
particular contract as alleged was made 
and its terms and conditions clearly 
shown.—Mutual Life Ins. Co. of New 
York v. Benton, 34 F.Supp. 859. 

Evidence failed to establish parol 
eontract of adoption and _ execution 
thereof by the child so that the con- 
tract might, under Missouri law, be en- 
forced by a court of equity.—Mutual 
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_Ark. To enforce oral contract to de- 
vise property, testimony as to making 
of such contract must be clear, satis- 
factory and convincing and in fact so 
strong as to be substantially beyond 
reasonable doubt.—Sheffield v. Baker, 
145 S.W.2d 347. 


Rc dre mcHeld v. Baker, 145 S.W.2d 
Ga. The burden is on one seeking 
specific performance of an oral contract 
to convey or devise to establish the ex- 
istence of the particular contract by 
proof so clear and strong and satis- 
factory as to leave no reasonable doubt. 
—Brogdon vy. Hogan, 13 S.H.2d 666, 191 
Ga. 647. 

Evidence was not sufficiently clear, 
strong and satisfactory as to leave no 
reasonable doubt of alleged oral con- 
tract to convey or devise land in con- 
sideration of services to be. performed, 
so as to warrant specific performance 
of the contract.—Brogdon v. Hogan, 13 
S.H.2d 666, 191 Ga: 647. 

Ga. In action against administrator 
for specific performance of an oral 
contract whereby decedent agreed to 
execute will leaving her property to 
plaintiff in consideration of plaintiff's 
looking after and caring for and nurs- 
ing decedent, evidence was insufficient 
to establish existence of alleged con- 
tract to make will.—McCrary v. Sal- 
mon, 15 S.H.2d 442. 

Wii. Courts of chancery must scrut- 
inize with scrupulous care the evidence 
offered to prove an oral contract to 
make a different disposition of proper- 
ty of a decedent from that prescribed 
by the laws of descent.—Hickey Vv. 
Hickey, 30 N.H.2d 423, 374 Ill. 614. 

To justify a decree for specific per- 
formance of an oral contract to make 
a disposition of property of decedent 
different from that prescribed by laws 
of descent, the proof must be clear and 
conclusive and all doubt must be re- 
moved not only that a contract was 
made, but also as_to what were_ its 
terms.—Hickey v. Hickey, 30 N.H.2d 
423, 374 Ill. 614. 

In suit for specific performance of 
alleged agreement of deceased to devise 
and bequeath to complainant all de- 
eeased’s property in consideration of 
complainant’s taking care of and mak- 
ing home for deceased, the circum- 
stance that complainant, after de- 
ceased’s death, paid taxes, distributed 
and received rents on basis that she 
owned: but an undivided one-third 
thereof, could be considered in deter- 
mining existence of agreement, but was 
not a bar to an asserted right to spe- 
cific performance.—Hickey v. Hickey, 
30 N.B.2d 4238, 374 Ill. 614. 

In suit for specific performance of 
alleged agreement of deceased to devise 
and bequeath to complainant all de- 
ceased’s property in consideration of 
complainant’s taking care of and mak- 
ing home for deceased, evidence was in- 
sufficient to establish existence of al- 
leged contract.—Hickey v. Hickey, 30 
N.H.2d 423, 374 Ill. 614. 

Kan. In action by nephew against 
representatives of estate of his de- 
ceased uncle for specific performance of 
oral contract to bequeath property, evi- 
dence established contract providing 
that nephew should sever business con- 
nection in California and become a 
representative of Kansas life insurance 
company and should familiarize himself 
with its affairs, with view of becoming 
president on the death or resignation 
of the uncle as president, that nephew’s 
association with the insurance com- 
pany was to be permanent and to con- 
tinue until the death of the uncle or 
until his retirement from the presiden- 
ey, and that the uncle should bequeath 
to the nephew large holdings of stock 
in the insurance company and devise 


realty.x—Moore v. Hayter, 108 P.2d 
495, 153 Kan. 1 
Kan, Evidence warranted _ specific 


performance of contract between hus- 


to survivor and at death of surv' 
their foster daughter, on groun 
such a will was made and that ht 
destroyed will after death of w: 
eet y. Sims, 109 P.2d 479, 15 


Vandercook vy. Kurtz, 297 N.W. 82, | 
Mich, 87, tee 
Byidence as to existence of calle; 
oral contract of mother to-give or b 
queath farm to one of her sons, inclu 
ing son’s failure to assert his alles 
right when rent was demanded of h 
by administrator and testimony of di 
interested witnesses as to state 
made by mother in son’s presence, _ 
tified dismissal of bill of complair 
specific performance.—Vandercook 
Kurtz, 297 N.W. 82 


: SU 
with alleged agreement to mane 
ciprocal wills, disclosed mutual prot 
ises, and where husband performe: 
promise and performance was acc 
by wife, the consideration for 1 
promise became fully executed, so 
entitle husband’s. heirs to specifi 
formance of wife’s promise.—Findle: 
Johnson, 142 S.W.2d 61. eT ni 

The principles governing suffic mH 
of evidence in specific performance ¢a 
es generally will control in suit f 
apacite qc or nan EG of contrac 
make reciprocal wills.—Find] r. b 
son, 142 S.W.2d 61. A 

Mo. In suit for specific performan 
of oral contract by deceaséd to conv: 
house to plaintiff in consideration o 
services in helping with household and 
giving deceased meals until he 4d 
evidence showing making and terms of 
contract and its fulfillment was el ane eS 
cogent, and convincing so as to Wwar- 
Fo BSG a ge eteae tea Mo.St.Ann. 2 

» .D. -—Bick v. Muell 14 2a 
8.W.2d 1021. oe a 
_ Mo. Evidence held to sustain fin 
ing that decedent orally agreed tha 
plaintiffs should receive whatever prop ‘ 
erty decedent might leave at his death, — 
if they would live with him and take | 
care of him so long as he should live, — 
and that his statements were not mere- 
ly expressions of testamentary disposi- 
tion or inclination to reward by wa 
of gift, and that plaintiffs had per 
formed contract until decedent’s dea 
10 months later.——Sportsman v. H 
stead, 147 S.W.2d 447. ‘ 

N.J. A parol agreement to make_ 
will favorable to certain party may be ~ 
enforced in equity when the proofs. are | fey 
definite, clear and convincing that such 
an agreement was made—Hhling y. 
Diebert, 17 A.2d 777, 129 N.J.Hq. 14, 
affirming 15 A.2d 655, 128 N.J.Eq. 115, 

In suit against administrator of de- | 
ceased for specific performance of al- 
leged oral agreement to make will in 
favor of complainant, evidence sus- 
tained decree dismissing bill on ground 
that proof was not definite, clear and 
convincing that such an agreement was 
made.—Ihling v. Diebert, 17 A.2d 777, 
129 N.J.Eq. 11, affirming 15 A.2d 655, 
128 N.J.Eq. 115. A 


N.J.Ch. In suit against administra- 
tor of deceased for specific performance 
of an alleged oral agreement to make 
a will in favor of complainant, evidence 
submitted by complainant was insuffi- 
cient to meet the burden necessary to 
support the allegations of the alleged 
oral agreement.—Phling yv. Diebert, 15 
A.2d 655, 128 N.J.Eq. 115. : 

N.J.Ch. The one asserting an oral s 
agreement to make a will must present 


as 


ice, 


+ 
a 
= 


He ig 

in suit to specifically enforce the will 
evidence that is definite and ‘certain 
as to the terms of the agreement, and 
elear and convincing proof of all the 
- ¢ireumstances.—Taylor v. Langenback- 
er, 21: A.2d 219, 130 N.J.Eq. 59. 


‘In suit for specific performance of 
an alleged oral agreement by deceased 


7 & 
$ 
eh 
to make a will in favor of the com- 


- plainants and others, complainants’ 
3 evidence was insufficient to establish 

the alleged agreement.—Taylor v. Lang- 
~ enbacker, 21 A.2d 219, 130 N.J.Eq. 59. 
Byidence was sufficient to 


mother’s promise that in event of her 
death they would each receive a one- 
quarter interest in her estate, and, up- 
on mother executing a will in breach 
of contract, specific performance would 
: _ be granted, compelling executors of 
mother’s estate to perform terms of 
 eontract.—Wahl v. Seyfried, 25 N.Y.S.2d 
653, affirmed 25 N.Y.S.2d 656, 260 App. 
Div. 993. 
Ohio App. A parol agreement to 
dispose of real property in a particu- 
lar manner by last will and _ testa- 
- ment may be specifically enforced by 
a court of equity when the promisee 
has wholly performed his part of the 
. agreement, and existence of the agree- 
ment is established by clear and con- 
-  yineing proof.—Alban v. Schnieders, 
_ 34 N.H.2d 302, 67 Ohio App. 397. 
is inaction to Srey, enforce al- 
; 3 


_ consideration of their turning over to 
her all property of the estate of de- 
ceased father, evidence was  insuffi- 
cient to show that such agreement 
was made or the terms _thereof.—Al- 
ban v. Schnieders, 34 N.H.2d 302, 67 
— Ohio App. 397. 
- R.I. In suit by a spouse to be de- 
clared the owner of the property of a 
- deceased spouse because of an alleged 
agreement, which was not fulfilled, to 
make a will in favor of the survivor, 
the alleged agreement must be proved 
by clear and convincing evidence. 
 Deatte vy. Duxbury, 17 A.2d 24. 
‘In suit in equity by husband of de- 
 eeased against deceased’s sole heir at 
Jaw and next of kin for specific en- 
forcement of an agreement alleged to 
have been made by deceased with her 
husband to make a will leaving him 
all her property, evidence sustained 
trial justice’s contention that husband 
failed to prove the alleged agreement 
by clear and convincing evidence— 
 Deatte v. Duxbury, 17 A.2d 24. 

S.D. A contract, such as a contract 
to adopt and make one an heir, rest- 
- ing in parol and sought to be enforced 
after the death of the other contracting 
parties, must be established by clear, 
satisfactory, and convincing evidence. 
—Rhode v. Farup, 293 N.W. 6382. 

In action for specific performance 
of an alleged contract for the adop- 
tion and heirship of the plaintiff by the 
aunt and uncle of his mother against 
the heirs of the uncle and aunt and 
the aunt’s administrator, evidence was 
sufficiently clear and satisfactory to 
warrant finding that contract to adopt 
peo rhode v. Farup, 293 N.W. 


2. 

S.D. Hyvidence sustained findings 
that decedent, pursuant to an agree- 
ment with incompetent plaintiff’s fa- 

a ther, kept plaintiff and cared and pro- 
’ vided for her and in every respect 
treated and considered and held her 
out as decedent’s child and heir, and 
that the relationship of parent and 
ehild was maintained between decedent 
and plaintiff, and the trial court prop- 
erly conferred on plaintiff the status 
of an ‘‘adopted child’’ and awarded her 
certain property of decedent.—Walsh v. 
Fitzgerald, 297 N.W. 675. 


stepmother to 


et ao oi 


§ 561 
Mo. The statute of frauds is an in- 
superable barrier to enforcement of 
specific performance of an oral contract 
for sale of land unless proof of such 


x Tae 
ales eh i 


r < 


"SPECIFIC PERFO 


‘contract is so clear, cogent and convinc- 


ing as to leave no reasonable doubt 


have been done unless on account of 
and pursuant to the very agreement 
and with a direct view to its perform- 
ance.—Mason y. Mason, 153 S.W.2d 27. 

Pa.Com.Pl, The plaintiff was the 
owner of property adjoining several 
vacant lots on the west and defendants 
owned property adjoining the lots on 
the east. Defendants purchased, as 
tenants by the entireties, these vacant 
lots and the plaintiff filed her bill in 
equity to require a conveyance of one 
half of the lots claiming an oral con- 
tract with one of the defendants. 
The evidence showed that the plaintiff 
had occupied a portion of the lots 
claimed before they had been pur- 
chased by the defendants, that the 
only negotiations had been with’ the 
wife, and that no possession had been 
taken by reason of any oral agree- 
Perea garni v. Zamiska, 21 Wash. 


§ 

C.C.A.Ohio. In action for specific 
performance of contract to sell land, 
evidence supported finding that vendors 
were not induced to sign option by 
threats and misrepresentation.—Bastian 
yO! S118 Rat 777. 

Iul.App. ‘Evidence supported decree 
refusing to specifically enforce purport- 
ed contract for sale of realty, notwith- 
standing plaintiff purchaser was in 
possession of property, where it ap- 
peared that purported contract was 
signed only by vendors and that con- 
tract failed to describe premises that 
were to be conveyed by vendors or lots 
which were to be exchanged with them. 
—Lamprecht v. Gedda, 32 N.H.2d 955, 
309 Ill.App. 197. 

Minn. In action for specific perform- 
ance of contract to convey an interest 
in land devised to defendant, in con- 
sideration of plaintiffs’ agreement not 
to oppose probate of will, evidence did 
not establish that defendant was in- 
duced to sign contract by fraud, du- 
ress or undue influence by plaintiffs but 
sustained finding that plaintiffs in 
threatening to contest the will were 
acting in good faith—Thayer v. 
Knight, 297 N.W. 625. 

R.I. In suit for specific performance 
of contract whereby vendor agreed to 
convey to purchaser real estate which 
he was purchasing under contract from 
Home Owners’ Loan Corporation, evi- 
dence showed that purchaser had not 
practiced any fraud and had not done 
anything which should prevent her 
from enforcing agreement.—Sanchirico 
v. Di Santo, 18 A.2d 333. 


§ 564 

Ii.App. In suit for specific perform- 
ance of contract to manufacture and sell 
machines, for an injunction forbidding 
defendants from violating contract, and 
for damages and loss of profits result- 
ing from alleged breach of contract, 
evidence did not show that the re- 
quirements of the contract that two 
specified types of machines should be 
manufactured and sold to plaintiff were 
waived but did show a definite abandon- 
ment of the contract.—Almar Forming 
Mach. Co. v. F. & W. Metal Forming 
Machinery Co., 31 N.B.2d 415, 308 Ili. 
App. 151. 

N.M. In action to impress a trust on 
land resulting from a contract or to 
secure specific performance of the con- 
tract whereby landowner, in settlement 
of overlapping claims to land, conveyed 
his interest in land to adjoining Jand- 
owner, who agreed to apply for a pat- 
ent, and thereafter to sell land in con- 
flict and divide proceeds equally, evi- 
dence sustained finding that parties did 
not mutually abandon the contract af- 
ter application for patent under Small 
Holdings Act was denied. Act Cong. 
Feb, 3, 1911, 36 Stat. 896.—Fuller v. 
Crocker, 105 P.2d 472, 44 N.M. 499. 

5 


§ 565 
C.C.A.N.J. Plaintiff, suing for spe- 


953, affirming 26 F.Supp. 130, motion 
denied 110 F.2d 525. 
Even if decedent orally agreed to 
make a will naming plaintiff decedent’s 
residuary legatee and devisee and to 
make plaintiff executor of her will in 
consideration of services and financial 
aid rendered and to be rendered by 
plaintiff to her evidence showed that 
performance under contract by _ plain- 
tiff was not such as entitled him to 
specific performance of alleged agree- 
ment.—Neely v. Merchants Trust. Cw. of 
Red Bank, 113 F.2d 953, affirming 26 
Bene 130, motion denied 110 F.2d 


Fla. In vendee’s suit for specific 
performance of contract to convey land, 
evidence sustained decree of specific 
performance against husband and wife 
as vendors as against contention that 
wife signed name to husband’s contract 
to convey but not in the presence of 
two witnesses and therefore that con- 
tract could not be specifically enforced 
against wife, and that vendee failed to 
perform within time named in contract. 
—Cantrell v. Herring, 198 So. 206. 

Kan. In action by nephew against 
representatives of estate of his de- 
ceased uncle for specific performance of 
an oral contract by the uncle to be- 
queath property to the nephew in con- 
sideration for nephew’s severing of 
business connections in another state 
and association with life insurance 
company in which the uncle was in- 


terested, evidence justified denial of 
specific performance on ground that 
nephew intentionally abandoned the 


contract.—Moore vy. Hayter, 108 
495, 153 Kan. 1. 

Md. In vendee’s suit against vendor 
for specific performance of contract for 
sale of real estate, evidence did not 
support vendor’s contention that ven- 
dee had abandoned the contract.—De- 
Mar v. Crosco Bldg. Co., 16 A.2d 884. 

In vendee’s suit against vendor for 
specific performance of contract for 
sale of real estate, evidence established 
that vendee was at all times able, ready 
and willing to perform and that fail- 
ure to perform was occasioned by re- 
fusal of vendor to consummate the sale. 
—DeMar y. Crosco Bldg. Co., 16 A.2d 
884. 


P.2d 


Mo. In suit for specific performance 
of oral contract by deceased to convey 
house to plaintiff in consideration of 
services in helping with household and 
giving deceased meals until he died, evi- 
dence showing making and terms of 
eontract and its fulfillment was clear, 
cogent, and convincing so as to war- 
rant specific performance. Mo.St.Ann. 
§ 2967, p. 1835.—Bick v. Mueller, 142 
$.W.2d 1021. 

In suit for specific performance of 
oral contract by deceased to convey 
house to plaintiff if she would help 
deceased with his household and give 
him his meals, evidence held sufficient 
to show that plaintiff performed her 
agreement.—Bick vy. Mueller, 142 S.W. 
2d 1021. 


Mo. Evidence held to sustain find- 
ing that decedent orally agreed that 
plaintiffs should receive whatever prop- 
erty decedent might leave at his death, 
if they would live with him and take 
care of him so long as he should live, 
and that his statements were not mere- 
ly expressions of testamentary disposi- 
tion or inclination to reward by way of 
gift, and that plaintiffs had performed 
contract until decedent’s death 10 
months later.—Sportsman y. Halstead, 
147 S.W.2d 447, 

N.M. In action to impress a trust 
on land resulting from a contract or to 
secure specific performance of the con- 
tract whereby owner, to settle over- 
lapping claims to the land, conveyed 
his interest in tract to adjoining land- 


Se eee 


ly 
hat. own 
yy failing to provide 
wher with additional 
} ng. owner’s claim 
Ginecehin or by ‘failing to furnish 


proof of occupation and improvements. 


—Fuller vy. Crocker, 105 P.2d 472,' 44 


NLM. 499. 


‘Wis. In action to quiet title to lands 
devised to one defendant by will of 
plaintiff's father, evidence held insuf- 


ficient to establish parol gift of land 


by testator to plaintiff or to show that 
plaintiff went into possession thereof in 
Teliance solely and exclusively on such 
gift or made such improvements thereon 
as amounted to part performance of 
parol contract to convey realty so as to 
take it out of statute of frauds.— 
Schmitz vy. Schulenburg, 296 N.W. 103. 
236 Wis. 606. : 


- § 568 

Cal.App. A decree awarding specific 
performance in favor of defendant of 
contract for sale of milk route to de- 
fendant was erroneous where findings 
did not specifically declare that defend- 
ant’s failure to pay purchase price of 
property was rendered impossible by 
acts of plaintiff.—Dunner v, Hoover, 111 
B20) 735 

N.J.Ch. In suit by surety company 
which had given bond to secure a man- 


-ufacturing company’s performance of 


a contract with the government, for 


specific performance of a covenant of 


third persons to deposit collateral with 
the surety company in event the surety 
company should deem it necessary, in 
order to comply with regulation of the 
insurance department, to set aside a 
loss reserve to cover any unadjusted 
elaim under the bond, the court would 
Bet attempt to decide whether the claim 
the government on the bond was 
valid._Standard Surety & Casualty Co. 
of New York y. Caravel Industries Cor- 
poration, 15 A.2d 258, 128 N.J.Eq. 104. 
8 569 
Md. Where owner of tract of land, 
in selling portions thereof to various 
purchasers, exacted from purchaser re- 
strictive covenants upon use of land, 
without obligating himself to impose 
similar restrictions upon other lots 
sold from tract, whether restrictive 
eovenants were imposed only for bene- 
fit of vendor or were intended by ven- 
dor and understood by purchaser to be 
for common advantage of the several 
purchasers was a ‘“‘question of fact” to 
‘be determined by the intention of 
vendor and purchasers under the same 
rules of evidence as any other ques- 
tion of intention.—Whitmarsh v. 
Richmond, 20 A.2d 161. 


8 572 
Tex.Civ.App. In action for specific 


performance of a purported contract 


for the sale of realty, jury’s findings, 
which included a finding that defend- 
ant signed contract because plaintiff’s 
agent represented that he desired con- 
tract only to show that he was ‘on 
the job” and that it would not be 
used against defendant, were not in- 
sufficient to support a judgment for 
‘defendant, because of the fact that 
over plaintiff’s objection jury was not 
required to find that representation in 
inducing contract was material, that 
it was “false, that it was made to in- 
duce contract, and that when plaintiff’s 
‘agent made the representation he did 
not intend to carry it out.—W. K. 
rea Co. v. Krueger, 152 S.W.2d 


§ 573 

Cal.App. In action to rescind con- 
tract for sale of milk route to defendant 
with counterclaim for specific perform- 
ance, there was no authority or evidence 
to warrant referee’s allowance of four 
and one half cent profit on sales not 
made by defendant, or to hear evidence 
and make findings respecting number of 
customers to whom defendant delivered 
milk, number ordered by plaintiff not to 
pay defendant, or to consider ex parte 
evidence of customers as to plaintiff’s 
acts in violation of agreement, and to 


"42 C.J. ANNO.—309 


agreed to” accept a 


2 erty on foreclosure 


4 
decreeing specific 
Soe aretanee: of contract for. ‘sale of 
land free of encumbrances could not 
direct special commission to shee ws 
with purchase price paid by plaintiff 
mortgage lien held on the land by fed- 
eral land bank and to obtain release 
from the bank, where bank was not a 
party to the action and there was no 
evidence that such arrangement would 
be agreeable to bank.—Lovelady v. 
Everett, 145 S.W.2d 62, 284 Ky. 479. 
Pa.Com.Pl. Where real property is 
held by husband and wife as tenants 
by the entireties and the contract al- 
leged hag been with the wife only, 
the court could not decree that the 
wife give a deed for her interest since 
it was not such interest as could be 
conveyed nor could the court order the 
husband to convey since he was not a 
party to the contract._Sabotich v. 
Zamiska, 21 Wash. 111. 

Pa.Com.Pl. Defendants were direct- 
ed to execute the deed free and clear of 
encumbrances, and the balance of the 
purchase money to be paid into court 
pending the determination of the ap- 
plication of the fund after the issuance 
of a rule upon the taxing authorities to 


join—Nuzum v. McBurney, 21 Wash. 
149. 
: § 575 

C.C.A.Fla. Where lease gave tenant 


option of renewal and provided for ar- 
bitration in case of disagreement re- 
garding renewal rental, arbiters made 
an award. without hearing and on 
Jandlord’s petition vacated the award 
and after hearing rendered a second 
award, in suit for specific perform- 
ance of the agreement to re-lease, the 
court should have ordered a new arbi- 
tration in accordance with the still 
existing terms of the agreement, since 
no valid award had been made.—Citi- 
zens Bldg. of West Palm Beach v. 
Western Union Tel. Co., 120 F.2d 982. 
§ 581 

Ala. The relief given a vendor of 
land enforcing his vendor’s lien by com- 
pelling “specific performance” is usually 
an ascertainment of the unpaid balance 
of the purchase price, a fixation of a 
time in which to pay it, and in default 
of payment a provision for a sale of 
the land.—Maya Corporation v. Smith, 
199 So. 549, 240 Ala. 371. 

Kan. Where contract was an un- 
ambiguous contract for sale of realty, 
and buyer permitted realty to be sold 
for taxes for several years so _ that 
there was a lien for taxes in the 
amount of about $12,000, and soon 
after buyer went into possession of 
the realty and sold furniture and fix- 
tures from building for a substantial 
sum, and buyer leased building for a 
period of ten -years to a third per- 
son, the contract did not constitute an 
“equitable mortgage”, and buyer was 
not entitled to 18 months’ period of 
redemption in decree in specific per- 
formance suit by seller which ordered 
sale by receiver in default of pay- 
ment within 60 days of amount found 
due plaintiff—Lewis vy. Independence 


Hotels (Co.,) 113.) Pi2a 149. 153° Kan. 
678. 
§ 602 
Mo. On refusal of specific perform- 


ance of oral contract to convey land, 
parties may ordinarily be restored to 
their original position.—Davis v.. Falor, 
142 S.W.2d 76. 

After refusal of specific performance 
of oral contract to convey land, pur- 
ehase money paid may be recovered in 
action at law or decree may be en- 
tered protecting its repayment under 
prayer by purchaser for general re- 
lief in suit for specific performance.— 
Davis v. Falor, 142 8.W.2d 76. 

On reversal of judgment for plaintiffs 
in suit for specific performance of oral 
contract to convey land, defendant 
should not be permitted to retain cash 
sum, delivered by plaintiff to bank 
cashier as defendant’s agent with new 


deed, and credit. suc 


tiffs sought to rencanire, pee 
—Davis v. Falor, eae .W. 2d 76. 


86 F 
Ill.App. Where realty purcha: 
tract provided that earnest m: 
posited was to be returned to 
er if guaranty policy showi 
and sufficient title was not fur 


part of the building 
encroached on adjoining lot, p 
was entitled to return of earne 
and costs and expenses incidental 40) 
transaction and to litigation fo: 
performance.—Winters v. Polin, 
H.2d 497, 309 Ill.App. 458. <a 
Va. In suit for specific ae, 
of contract for sale of stone qi 
wherein defendant filed cross-bil 


due for stone removed by pla nee 
was error after denial of specifi 
formance to refer cause to a 
commissioner to ascertain and 
‘what amount, if any, was owing 
:fendant for stone removed by p! 
‘since amount of indebtedness 
have been ascertained by trial b 
jury in a court of law, and 
should have been transfer 
law court for trial on the m 
1919, § 6084.—Chesapeake > 
Co. v. Douthat, 10 S.E.2d 88 
§ 62878 5 

Mich. In suit for specific p 
ance of contract for sale of real 
der terms of which plaintiff was £9 


within which to perfect his title, 
in defendant failed to file ans 
bill within time allowed by cow 
but thereafter defendant moved to 
quire plaintiff to deposit entire ~ 
chase price in accordance with his « 
to do equity, trial court had equital 
jurisdiction to enter order seven 
half months after contract had be 
entered into, requiring plaintiff. t c 
posit $15,000 within 25 days frou 
of order, and giving defendant 20 d 
to perfect title. Rules of the Supr 
Court (1933), rules 23, Nw 7 2, 
Stecker y. Silverman, 293 N 703. 
Mich. 422. ; 

N.J.Ch. A judgment, directing — 
specific performance of an agree 
to transfer corporate stock on dem ed 
to complainant, vested ‘the equitab 
title of such stock in the complains 
from the date when contract was ide, 
notwithstanding judgment arin - 
tle in stock to complainant was not e 
tered until several years later.—Mash 
lie y. River Edge BHstates, 19 A.2 
129 N.J.Eq. 228. 


§ 630 

N.Y.Sup. The interlocutory judgme 
rendered in action for specific perfor 
ance of a contract could not be availed 
of in support of plaintiff's motion to 
punish defendant for contempt for fa 
ure to comply with the final judgme 
—Robins v. Robins, 24 N.Y.S.2d_ Roe 
175 Mise. 669. 

A judgment which was rendered br 
action for specific performance of con-- 
tract between father and mother pro- 
viding for daughter’s support and edu- 
eation, and which directed father to 
make payments of money, could be en- 
forced only by execution and not by 
contempt proceedings against father for 
failure to comply with judgment. Civil 
Rights. Law, § 21; Judiciary Law, § 
753.—Robins v. Robins, 24 N.Y.S.2d 
582, 175 Mise. 669. 

Utah. Decree granting specific per- 
formance of contract under which eity 
agreed to deliver certain amount of 
water from its water system to that of 
a town was unambiguous and required 
city to deliver to the town the speci- 
fied quantity of water, from any water 
in the city’s system, regardless of 


needs, and failure of mayor and 


provided for in the decree placed them 
in “eontempt”’ of court.—Genola Town 
v. Santaquin Aree ue P.2d 372. 


Mo. In equity case for specifie per- 
“formance of decedent’s oral contract to 

@ yneaye his property to plaintiffs in con- 

sideration for their caring for him, in 

-- which both parties obtained some relief 

| on appeal, costs were taxed equally 

against them.—Sportsman v. Halstead, 
eter S.W.2d 447. 


Ns STATES 
Conn. The word “state” has been de- 
fined broadly as body of people oc- 
-cupying definite territory and politically 
_ organized under one government and 
is generally used in connection with 
constitutional law in United ~States as 
- ineaning individual states making up 
the Union in contradistinction to United 
States as a nation, but United States is 
a “state” as such word is frequently 
used in international law, the word in- 
‘ ~ eludes, in its more enlarged significa- 
tion, all republics and governments not 
-. monarchial and even monarchies, if they 
fall within reason of its use, and it may 
- include District of Columbia or United 
States, if that will carry out legislative 
intent’ expressed in statute—McLaugh- 
lin y. Poucher, 17 A.2d 767, 127 Conn. 
441, 
- Tex.Civ.App. The word ‘municipali- 
i ” is sufficiently broad in meaning to 
include a sovereign state, but in its 
general acceptation, the word is not 
given such meaning.—Welch_ v. State, 
~ 148 S.W.2d 876, purer refused. 


—Coleman y. Whipple, 2 So.2d 566. 


\ § 3 
_ U.S.Ark.& Tenn. The state of Ar- 
- kansas was not entitled to recover of 
the state of Tennessee lands described 
in the first count of its bill, but the 
i state of Tennessee, which filed an an- 
_ -swer and cross-bill, was entitled to ex- 
_ercise jurisdiction thereover.—State of 
tp Pecanses v. State of Tennessee, 61 S. 

BAC 2. ; 

Me. On the American Revolution, 
- dominion over seas washing the coast 
became vested in the several states, 
and there it still remains except in so 
far as the states may by the Constitu- 
tion have surrendered such control to 
- the federal government.—State v. Ru- 
Ba ivido; db A.2d 293. 

The jurisdiction of the United States 
courts over the seas in maritime causes 
and the powers given to Congress un- 
der the commerce clause of the Con- 
‘stitution still leave the authority of 
the several states in their dominion 
; over the waters_ substantially unim- 
paired._State v. Ruvido, 15 A.2d 2938. 

oy The state of Maine is sovereign over 

the seas which wash its coast and 
may, if it sees fit, deny to nonresi- 

y dents the right to fish in those waters. 
7 —State v. Ruvido, 15 A.2d 293. 

In determining the extent of a state’s 
_ control over the seas, islands which are 
part of the state are regarded ag nat- 
ural appendages of the mainland, and 
as a part of the coast.—State v. Ru- 
vido, 15 A.2d 293. 


U.S.Fla. Save for powers committed 
by the constitution to the Union, the 
state of Florida has retained status of 
‘ a “sovereign” since it was admitted to 
the Union on equal footing with the 
original states in all respects. U.S.C. 
A,Const. art. 4, § 3; Act of March 3, 
1845, 5 Stat. 742.—Skiriotes vy. State of 
Plorida, 61 S.Ct..924, 313 U.S. 69, 85 
L.Ed. —, affirming 197 So. 736, 144 
FWla. 220, rehearing denied 61 S.Ct. 
1093, 313 U.S. 599, 85 L.Ed. —. 

U.S.Ga. Congress following its own 
conception of public policy concerning 
the restrictions which may appropriate- 
ly be imposed on interstate commerce is 
free to exclude from the commerce arti- 
cles whose use in the states for which 


ane council to deliver quantity of water 


morals or — 


injurious to the public health ‘ 
: te has not 


the states of destination and is not pro- 
hibited unless by other constitutional 
provisions. U.S.C.A.Const. art. 1, § 8, 
cl, 3.—U. S. v..Darby, 61 S.Ct. 451, re- 
versing 32 F.Supp. 734. 

The provisions of the Fair Labor 
Standards Act requiring employers to 
conform to the wage and hour require- 
ments with respect to all employees en- 
gaged in the production of goods for 
interstate commerce do not violate the 
Tenth Amendment. Fair Labor Stand- 
ards Act. of 1938, §§ 6,.7, 15(a) (2), 29 
U.S.C.A. §§ 206, 207, 215(a) (2)3_ U.S. 
C.A.Const. art. 1, § 8, cl. 3; Amend. 10. 
—U. 8. v. Darby, 61 S.Ct. 451, reversing 
32 F.Supp. 734. : 

The Tenth Amendment is merely de- 
claratory of the relationship between 
the national and state governments as it 
was established by the constitution be- » 
fore the amendment, and‘ its purpose 
was to allay fears that the new nation- 
al government might seek to exercise 
powers not granted and that the states 
might not be able to exercise fully_their 


reserved powers. U.S.C.A.Const. Amend. 
10.—U. S. v.' Darby, 61 S.Ct, 451, re- 
versing 32 F.Supp. 734. 


The Tenth Amendment does not de- 
prive the national government of au- 
thority. to resort to all means for the 
exercise of a granted power which are 
appropriate and plainly adapted to the 
permitted end. U.S.C.A.Const. Amend. 
10. S. v. Darby, 61 S.Ct. 451, re- 
versing 32 F.Supp. 734. 

U.S.II. To maintain the balance of 
the federal system, zealous regard for 
the guaranties of the Bill of Rights and 
due recognition of the powers belong- 
ing to the states must be had. U.S. 
C.A.Const. Amends. 1 et seq. and 
Amend, 14.—Milk Wagon Drivers Union 
of Chicago, Local 753, v. Meadowmoor 
Dairies, 61 S.Ct. 552, affirming Meadow- 
moor Dairies vy. Milk Wagon Drivers’ 
Union of Chicago, No. 753, 21 N.W.2d 
308, 371 Ill. 377, certiorari denied Milk 
Wagon Drivers Union of Chicago, Lo- 
cal 753 v. Meadowmoor Dairies, 60 S. 
Ct. 128, 308 U.S. 596, 84 L.Ed. 499, 
rehearing denied Milk Wagon Drivers 
Union of Chicago vy. Meadowmoor Dair- 
ies, 60 S.Ct. 259, 308 U.S: 637, 84 L. 
Ed. 529, vacated Milk Wagon Drivers 
Union of Chicago, Local 753 v. Meadow- 
moor Dairies, 60 S.Ct. 1092, 310 U.S. 
655, 84 L.Ed. 1419, certiorari granted 
epg 1092, 310 U.S. 655, 84 L.Ed. 

U.S.Ohio. The conditions under 
which corporations shall organize and 
operate are matters within the exclu- 
sive province of the state, so long as 
those conditions do not clash with the 
national Constitution.—Voeller v. Neil- 
ston Warehouse Co., 61 S.Ct. 376, re- 
versing 26 N.H.2d 442, 136 Ohio St. 
427, certiorari granted 61 S.Ct. 11. 

U.S.Okl. The Tenth Amendment did 
not deprive the National Government 
of authority to resort to all means for 
the exercise of a granted power which 
are appropriate and plainly adapted to 
the permitted end.  U.S.C.A.Const. 
Amend, 10.—State of Oklahoma ex rel. 
Phillips v. Guy F. Atkinson Co., 61 S. 
Ct. 1050; %313 U.S. 608) 85° iL Ha. ==, 
affirming 37 F.Supp. 93. 

Where the construction of Denison 
Dam and Reservoir was a valid exer- 
cise by Congress of its ecommerce 
power, there was no interference with 
sovereignty of state. Act June 28, 
1938, and § 4, 52 Stat. 1215, and 1216, 
1219); | U.S:C] A Const. art, Vii Us) Svel: 
17; Amend. 10.—State of Oklahoma ex 
rel. Phillips vy. Guy F. Atkinson Co., 
61 S.Ct. 1050, 313 U.S. 508, 85 L.Wd. 
—, affirming 37 F.Supp. 93. 

Whenever the constitutional power 
of the federal government and those 
of the state come into conflict, the lat- 
ter must yield. U.S.C.A.Const. Amend. 
10.—State of Oklahoma ex rel. Phillips 
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thereof. U.S.C.A.Const. art. 6, el. 2.— 
Hines v. Davidowitz, 61 S.Ct. 399, af- 
poe Davidowitz v. Hines, 30 F.Supp- 


Where the federal government has en- 
acted a complete scheme for regulation 
of aliens, and has therein provided a 
standard for their registration, a state 
cannot, inconsistently with the purpose 
of Congress, interfere with, curtail, or 
complement the federal law, or enforce 
additional or auxiliary regulations.— 
Hines v. Davidowitz, 61 S.Ct. 399, af- 
firming Davidowitz v. Hines, 30 F-. 
Supp. 470 

The Supreme Court was not guided 
by any rigid formula in determining 
the validity of Pennsylvania Alien 
Registration Act in the light of federal 
alien registration act, but primary funce- 
tion of the court was to determine 
whether, under the circumstances, the 
Pennsylvania act stood as an obstacle 


_to the accomplishment and execution of 


the full purposes of Congress, giving re- 
gard to the fact that the legislation 
was in a field affecting international 
relations, wherein any concurrent state 
power that might exist should be re- 
stricted to the narrowest of limits, and 
to the fact that the legislation dealt 
with the rights, liberties, and personal 
freedom of human beings as distin- 
guished from state tax statutes or 
state pure food laws. Alien Registra- 
tion Law 1940, 8 U.S.C.A. § 451 et séq.; 
35 P.S.Pa. §§  1801-1806.—Hines v. 
Davidowitz, 61 S.Ct. 399, affirming 
Davidowitz v. Hines, 30 F.Supp. 470. 
The power to restrict, limit, regulate, 
and, register aliens as a distinct group 
is not an equal and continuously exist- 
ing concurrent power of state and na- 
tion, but whatever power a state may 
have is subordinate to supreme nation- 
al law.—Hines v. Davidowitz, 61 S.Ct. 
399, affirming Davidowitz v. Hines, 30 
F.Supp. 470. ; 
The nature of the power exerted by 
Congress, the object sought to be at- 
tained, and the character of the obliga- 
tion imposed by the law, are important 
in determining whether supreme federal 
enactments preclude enforcement of 
state laws on the same subject.—Hines 
v. Davidowitz, 61 S.Ct. 399, affirming 
Davidowitz v. Hines, 30 F.Supp. 470. 
The enactment of the Federal Alien 
Registration Act by which a standard 
for alien registration in a single inte- 
grated and all-embracing system is pro- 
vided to obtain information deemed to 
be desirable in connection with aliens 
precludes enforcement of Pennsylvania 
Alien Registration Act under which 
aliens, with certain exceptions, are re- 
quired to register and to carry iden- 
tification cards. Alien Registration 
Law 1940, 8 U.S.C.A. § 451 et seq., 35 
P.S.Pa. §§ 1801-1806.—Hines v. Davido- 
witz, 61 8.Ct. 399, affirming Davidowitz 
v. Hines, 30 F.Supp. 470. 
U.S.Va. An option in the United 
States to acquire hydro-electric dam in 
navigable river, or its acquisition, as a 
valid exercise of commerce power upon 
expiration of 50-year federal license for 
construction of the dam, is not in viola- 
tion of the Tenth Amendment as an in- 
vasion of the sovereignty of state in 
which dam is constructed. Federal 
Water Power Act of 1920, §§ 6, 14, and 
§ 4(e), as amended by Federal Power 
Act of 1935, 16. U.S.C.A. §§ 799, 807, 
and § 797(e); Code Va.1936, §§ 3581(1) 
to 3581(16), 3581(9), 4065a, 4066; U, 
8.C.A.Const. art: 1, § 8, cl. 3: Amend. 
10.—U. S. v. Appalachian Blectric Pow- 
er’. Co. e688. Chi 25k Si Urea 
L.Hd. —, reversing 107 F.2d 769, af- 


v. Guy I, Atkinson Co., 61 S.Ct. 1050, i firming 23 F.Supp. 83, certiorari grant- 
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ed 60 S.Ct. 608, 309 U.S. 646, 84 L.Ed. 
999, rehearing denied 61 S.Ct. 548. 

Actions taken by the United States 
within the states which are valid under 
the commerce power cannot be an in- 
vasion of the sovereignty of the states 
in violation of the Tenth Amendment 
under which nondelegated powers re- 
main in states. U.S.C.A.Const. art. 1, 


§ 8, cl. 83; Amend. 10.—U. S. y. Ap- 
palachian Electric Power Co., 61 S.Ct. 
291, 311 U.S. 377, 85 L.Ed. —, revers- 


ing 107 F.2d 769, affirming 23 F.Supp. 
83, certiorari granted 60 S.Ct. 608, 309 
U.S. 646, 84 L.Ed, 999, rehearing denied 
61 S.Ct. 548. 

C.C.A.Ala. To obtain relief from en- 
forcement of state police regulations 
upon the claim that federal regulations 
had pre-empted the field, it must ap- 
pear that there is in effect an express 
prohibition against state regulation, or 
that there is such an essential conflict 
between state and federal laws and reg- 
ulations as that compliance with the 
one is defiance of the other and there- 
fore a prohibition against state regula- 
tions must be implied.—Cloverleaf But~ 
ter Co. v. Patterson, 116 F.2d 227, cer- 
tiorari granted 61 S.Ct. 834. 

C.C.A.Mo. The statute making 
transportation of stolen property in 
interstate commerce an offense is not 
invalid as outside the commerce power 
or as Violative of Tenth Amendment to 
Federal Constitution, reserving to 
states or to people all powers not dele- 
gated to United States by Constitu- 
tion or reasonably to be implied from 
those expressly delegated. 18 U.S.C.A. 
§ 5; U.S.C.A.Const.. Amend, 10.— 
Russell v. U. S., 119 F.2d 686. 

C.C.A.Ohio. The Emergency Relief 
Appropriation Act is not violative of 
constitutional provision that all legis- 
lative powers shall be vested in Con- 
gress; that Congress shall have power 
to make all laws necessary to carry 
into effect the foregoing powers and 
powers vested in the government of the 
United States and the amendment that 
all powers not delegated to the United 
States are reserved to the states. Emer- 
gency Relief Appropriation Act of 1935, 
49 Stat. 115; U.S.C.A.Const. art. 1, §§ 
1, 8, cl. 18, and Amend. 10.—Bastian v. 
U. S:, 118 F.2d 777. 

C.C.A.Tex. The provisions of the Ag- 
ricultural Adjustment Act penalizing 
marketing of cotton in excess of quotas 
fixed thereunder are not invalid as not 
being a regulation of marketing, but 
rather of the agricultural production of 
cotton over which Congress has no au- 
thority, and which is reserved to the 
several states by the Constitution of 
the United States. Agricultural Ad- 
justment Act of 1938, as amended, 7 U. 
$.C.A. § 1281 et seq.; U.S.C.A.Const. 
Amend. 10.—Troppy_v. La Sara Far- 
mers Gin Co., 113 F.2d 350, affirming 
28 F.Supp. 830. 

D.C.Ala. If a wholesale grocery com- 
pany is engaged in interstate com- 
merce, the Fair Labor Standards Act 
is constitutionally applicable to it, but 
if not so engaged, the act is inap- 
plicable. Fair Labor Standards Act, § 
1 et seq., 29 U.S.C.A. § 201 et seq.; U. 
§.C.A.Const. Amend, 10.—Fleming v, 
Wood-Fruitticher Grocery Co., 87 F. 
Supp. 947. 

D.C.N.Y. The provision of the Public 
Utility Holding Company Act subject- 
ing holding companies and subsidiaries 
to control of the Securities and Ex- 
change Commission, and provision for 
enforcement of a plan for corporate 
simplification of a holding company, are 
not violative of constitutional provi- 
sion reserving to the states the powers 
not delegated to the United States, as 
applied to a Delaware _ corporation, 
even if it were assumed that Delaware 
law prohibited its corporations from 
amending their charters so as to sub- 
stitute some other right for that of 
preferred shareholders to accrued, un- 
paid, and undeclared dividends. Public 
Utility Holding Company Act of 1935, 
§§ 11(b) (2), 11(e), 15 U.S.C.A. §§ 79k 
(b) (2), 79K(e); U.S.C,A,Const, Amend. 
10.—In re Community Power & Light 
Co., 33 F.Sunp. 901. 

D.C.Pa, The Fair Labor Standards 


ia, ee lear nyo’ 4 


—_ 


STATES 


Act does not violate Tenth Amendment 
of Federal Constitution. Fair Labor 
Standards Act of 1938, § 1 et seq., 29 
USCA. .§ 201 et seq.: U.S.C.A.Const, 


Amend, 10.—Berger y. Clouser, 36 F. 
Supp. 168, ; 
Ala. An amendment to state Consti- 


tution may extend to a change in form 
of the state’s government, which may 
be in any respect except that the gov- 
ernment must continue to be a republi- 
can form of government within fed- 
eral constitutional provision that Unit- 
ed States shall guarantee to every state 
a republican form of government. U. 
8.C.A.Const. art. 4, § 4.—Downsg v. City 
of Birmingham, 198 So. 231. 

An amendment to state Constitution 
must not impair obligation of contract 
nor otherwise violate the obligation of 
contracts clause of federal Constitution 
or Fourteenth Amendment or any other 
provision of federal Constitution, in- 
cluding provision that United States 
shall guarantee to every state a repub- 
lican form of government, and except 
as thus restricted, there is no limita- 
tion on the power to amend or rewrite 
state Constitution. U.S.C.A.Const. art. 


1, § 10; art. 4, § 4; Amend. 14.— 
Downs v. City of Birmingham, 198 So. 
231. 


Ala. The laws of United States are 
as much a part of law of Alabama as 
its own local laws.—Forsyth v. Central 
Foundry Co.; 198 So. 706, followed in 
Phillips v. Zavello, 198 So. 710. 

Cal. All powers not granted by the 
Constitution of the United States to 
the federal government are reserved to 
the states, and the power of eminent 
domain is one of such reserved powers. 
—Rose v. State, 105 P.2d 302, super- 
seding 94 P.2d 1058, followed in Bet- 
tencourt v. State, 105 P.2d 316, super- 
seding 94 P.2d 1066, followed in Bran- 
don vy. State, 105 P.2d 316, superseding 
94 P.2d 1066, followed in Jones v. 
State, 105 P.2d 317, superseding 94 P. 
2d 1066, followed in Laughlin v. State, 
105 P.2d 817, superseding 94 P.2d 
1067. 

N.J.Sup. In construing provisions of 
New Jersey Unemployment Compensa- 
tion Act with respect to fishermen em- 
ployed by employers engaged in busi- 
ness of catching fish from netg set in 
Atlantic Ocean, within territorial lim- 
its of New Jersey, New Jersey courts 
were not bound by constructions which 
federal administrative agencies had 
placed upon similar federal statutes nor 
by amendment to federal Social Secu- 
rity Act excluding fishermen from coy- 
erage. N.J.S.A. 43:21-1 et seq., 43:21- 
2; Federal Social Security Act, 42 U.S. 
C.A. § 301 et seg.—Shore Wishery v. 
Board of Review of Unemployment 
Compensation Commission, 21 A.2d 634, 
LOT NS. 8, 


Where the subject of legislation is 
national in character, Congress alone 
can act, and the absence of any law of 
Congress when the subject is national 
in character is equivalent to its decla- 
ration that that particular subject 
should not be regulated by states, but 
when the subject is a local one, the 
states may legislate so long as their 
legislation is not inconsistent with fed- 
eral legislation.—Shore Fishery v. 
Board of Review of Unemployment 
Compensation Commission, 21 A,2d 
634, 127 N.J.L. 87, 

N.Y.Sup. If a state law in its terms 
and purpose is plainly in conflict with 
a federal law, the latter is paramount 
and exclusive and supersedes the state 
law within its proper sphere of action. 
—Kuris y. Pepper Poultry Co., 21 N.Y. 
8.2d 791, 174 Mise. 801. 

Under the constitutional provision 
that powers not delegated to United 
States by Constitution nor prohibited 
by it to states are reserved to states re- 
spectively, or to the people, sovereign 
power if vested in the state govern- 
ment remains unaltered except so far as 
granted to the government of the Unit- 
ed States which can claim no powers 
which are not granted to it by the Con- 
stitution, and the powers actually 
granted must be such as are expressly 
given or given by necessary implica- 
tion. U.S.C.A.Const. Amend. 10.—Kur- 
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is v. Pepper Poultry Co., 21 N.Y.S.2d 
791, 174 Mise. 801. 

The establishment of courts of justice 
within each state according to its laws, 
and of the procedure in conjunction 
therewith is within the exclusive prov- 
ince and duty of the state legislatures. 
—Kuris v. Pepper Poultry Co., 21 N. 
Y.S.2d'791, 174 Mise. 801. 

Where the question whether a fed- 
eral statute supersedes the state law 
arises, the entire statute must be con- 
sidered.—Kuris v. Pepper Poultry Co., 
21 N.Y.8.2d 791, 174 Mise, 801: 

_ The statute providing for the sery- 
ice of process does not deal with the 
subject of interstate commerce but 
deals solely with the service of process 
on a foreign corporation doing business 
within New York so as to acquire ju- 
risdiction over it, and does not inter- 
fere with the power of Congress with 


regard to jurisdiction over interstate 


commerce, and does not conflict with 
the provisions of the Motor Carrier 
Act providing for the appointment of 
an exclusive agent of motor carrier 
doing business in the state. Motor 
Carrier Act 1935, §§ 201-227 and § 221 
(a), 49 U.S.C.A. §§ 301-327 and § 321 
(a); Civil Practice Act, § 229—Kuris 
v. Pepper Poultry Co., 21 N.Y.S.2d 791, 
174 Mise. 801. : 

Ohio. The “police power” is the 
power to guard the public morals, safe- 
ty and health and to promote the pub- 
lic convenience and the common good, 
and is one of the powers not surren- 
dered to the federal government and 
therefore remains with the states.— 
Black v. City of Berea, 32 N.E.2d 1, 
137 Ohio St. 611, 1382 A.L.R. 1391: 

Pa. The provision in the Pennsyl- 
vania Unemployment Compensation 
Law for retention of surplus funds in 


custody of the state treasurer, to be. 


invested as provided under the act of 
1929, and the retention of surplus funds 
in the unemployment trust fund by 
the United States Treasurer does not 
violate Tenth Amendment to Federal 
Constitution on ground that provision 
deprives state from functioning as a 
sovereign state and that surrender of 
surplus moneys to treasury of the 
United States is, pro tanto, an uncon- 
stitutional “surrender of sovereignty’. 
43 PS. § 841 et seq.; U.S.C.A.Const. 
Amend. 10.—Commonwealth y. Perkins, 
21 A.2d 45, 342 Pa, 529. 


Wash. The state of Washington may 
not declare unlawful that which the 
Constitution of the United States, as in- 
terpreted by the United States Supreme 
Court, has expressly made lawful, but 
it is for the state to determine un- 
der the exercise of its police powers 
what conduct of its eitizens is lawful 
and what is not lawful.—Shively v. Ga- 


rage Employees Local Union No. 44, 
108 P.2d 354. 
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D.C.Mo. The organization and dis- 


solution and length of existence of cor- 
poration are governed by state laws, 
and Congress cannot supersede such 
laws by federal laws.—State of Mis- 
souri ex rel. and to Use of Darr v. A. B. 
Collins & Co., 34 F.Supp. 550. 

The dissolution of a corporation or- 
ganized under state laws, in accordance 
with state proceedure, whether legisla- 
tive or judicial, does not interfere with 
administration of bankruptey laws, and 
life of state corporation can be ended 
by state for violation of laws of state 
or by expiration of term for which it 
was chartered, notwithstanding pen- 
dency of bankruptcy proceeding.—State 
of Missouri ex rel. and to Use of Darr 
v. A. B. Collins & Co., 34 F.Supp. 550. 


Colo. Powers granted by states to 
federal government may be exercised 
by states unless prohibited by Federal 
Constitution or State Constitutions.— 
Bedford v. White, 106 P.2d 469. 

Ill, The state by enactment of the 
Factory Inspection Act and _ statutes 
dealing with the labeling of gasoline or 
benzol receptacles used in the retail 
trade, and the Federal Government by 
the Federal Pure Food, Drug and Cos- 
metic Act did not withdraw the power 
of cities to regulate the manufacture of 
cosmetics. Smith-Hurd Stats. ¢ 38, §$ 
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Cr 349; 350, c. 48, § 59%: 
By Drug and Cosmetic Act of 1938, 21 U. 

' §$.C.A. §§ 301-392.—Chicago Cosmetic 
Co. v. City of Chicago, 29 N.H.2d 495, 
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U.S. The statute imposing undis- 
tributed profits surtax, applied so as 
to allow credit to corporations prohibit- 
ed by written contract from distribut- 
ing dividends but not to corporations 
prohibited by statute from distributing 
dividends, was not unconstitutional as 
interfering with authority of states to 
yrescribe powers of corporations and 
conditions under which their powers 
may be exercised. Revenue Act 1936, 
§ 14, 26(c) (1), 26 U.S.C.A. Int.Reyv. 
Acts, pages 828, 836; U.S.C.A.Const. 
_ Amends. 10, 16.—Helvering v. North- 
west Steel Rolling Mills, 61 S.Ct. 109, 
reversing Northwest Steel Rolling Mills 
Perit commissioner of Internal Revenue, 
110 F.2d 286, certiorari granted Helver- 
ing v. Northwest Steel Rolling Mills, 
1 S.Ct. 14. 
' ©.0.A.Cal. The California statute au- 
thorizing state agencies to proceed un- 
der provisions of federal Bankruptcy 
Act relating to composition of indebt- 


a 


‘unconstitutional as repugnant to the 
“impairment of the obligation of con- 
Tract” clause of either Federal or Cali- 
ornia Constitution. Bankr.Act, §§ 81- 
84, 11 U.S.C.A. §§ 401-404; St.Cal. 
1939, p. 1009; U.S.C.A.Const. art. 1, § 
10; Const.Cal. art, 1, § 16.—West Coast 
Life Ins. Co. v. Merced Irr. Dist., 114 
2d 654, affirming In re Merced Irr. 
Dist., 25 F.Supp. 981; Bekins v. Lind- 
say-Strathmore Irr. Dist., 114 F.2d 680, 
affirming In re Lindsay-Strathmore Irr. 
‘Dist., 25 F.Supp. 988; Moody v. James 
Irr, Dist., 114 F.2d '685, affirming In 
re James Irr. Dist., 25 F.Supp. 974. 
Cal. A state may not constitutional- 
‘\y adopt and enforce laws which ma- 
_terially interfere with harmony and 
- uniformity of the maritime law in its 
international and interstate relations, 
or which contravene a_ paramount act 
Bie a oaeress. U.S.C.A.Const. art. 3, § 
Ty tox oore y. Purse Seine Net, 105 P.2d 
_ 919, superseding 98 P.2d 766. 

Mo. The right to define the practice 
of law and to regulate persons engag- 
_ ing in such practice falls within police 
power of the state, except in so far as 
such right does not run contra to an 
act made in pursuance to the Federal 
Constitution. Mo.St.Ann. §§ 11692, 
11698, pp. 621, 622.—De Pass vy. B. 
Harris Wool Co., 144 S.W.2d 146. 


The state cannot refuse to enforce a 
contract, made legal by federal law, 
on ground that such contract is against 
‘public policy, since to do so would in- 
_terfere with the exercise of a federal 
-function.—De Pass v. B. Harris Wool 
- Go., 144 S.W.2d 146. 

| Mo.App. Acts of Congress prevail 
over state statutes—Emory _v. St. 
James Distillery, 143 S.W.2d 318. 

_ *Pa.Orph. The disposition of dece- 
: dent’s estates is a prerogative of the 
_ gtates over which the Federal govern- 
ment has no control—In re Winter’s 

‘Estate, 30 Del. 56. 
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¢ i. A statute is a “public act” with- 

in meaning of federal constitutional 
provisions declaring that full faith and 
credit shall be given in each state to 
the “public acts’ of every other state. 


WesGea coust art., 4, 1.—Biddy v. 
Blue Bird Air Service, 30 N.E.2d 14, 
374 Ill. 506. 


The full faith and credit clause of 
Federal Constitution applies only to 
those acts which are within the legisla- 

tive jurisdiction of the state enacting 

them, U.S.C.A.Const. art. 4, § 1.—Bid- 

dy v. Blue Bird Air Service, 30 N.E.2d 
14, 374 Il. 506. 

Full faith and credit clause of the 
Federal Constitution does not require a 
state to subordinate its public policy 
with respect to persons and their ac- 
tions within its borders to the laws 
of any other state; where the enforce- 
ment of the right conferred elsewhere 
would be obnoxious to the public pol- 
icy of the forum, U.S.C.A.Const, art, 
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edness of local taxing agencies is not 


Louisiana courts but Louisiana act 
would be applied, notwithstanding “full 
faith and credit” clause of Federal Con- 


stitution. Act-No. 20 of .1914, as 
amended; Smith-Hurd Stats. ¢. 48, §§ 
138, 142; U.S.C.A:Const.art.. 4, § 1.— 
McKane v. New Amsterdam Casualty 


Co., 199 So.- 175. 

Wash. On admission to the Union. a 
state assumes all the rights and powers 
enjoyed by her sister commonwealths, 
each state, regardless of the date of 
its admission, standing on a basis of 
equality with other states.—State vy. 
Tulee, 109 P.2d 280. 
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U.S.Fla. YThe power given to Con- 
gress by the constitution to admit new 
states relates only to such states as are 
equal to each other in power, dignity 
and authority, each competent to exert 
that residuum of sovereignty not dele- 
gated to the United States by the con- 
stitution itself. U.S.C.A.Const. art. 4, 
§ 3.—Skiriotes v. State of Florida, 61 S. 
Ct. 924, 318 U.S. 69, 85 L.Wd. —, af- 
firming 197 So. 7386, 144 Fla. 220, re- 
hearing denied 61 S.Ct. 1093, 313 US. 
599, 85 L.Ed. —. 

U.S.I11., Mich., Minn., N.Y., Ohio, Pa. 
& Wis. In accordance with stipulation 
entered into by Great Lakes States, the 
Sanitary District of Chicago is author- 
ized to increase its diversion of water 
from the Great Lakes-St. Lawrence 
System or watershed through the Chi- 
cago Drainage Canal from 1,500 cubie 
feet per second in addition to domestic 
pumpage to 10,000 cubic feet per sec- 
ond in addition to domestic pumpage 
for one continuous period of ten days 
from an appropriate hour on December 
2, 1940, to the same hour on December 
12, 1940, to scour out Brandon Road 
Pool at Joliet, Ill., after which period 
all the provisions of a decree authoriz- 
ing diversion of 1,500 cubie feet per 
second in addition to domestic pump- 
age shall be and remain in full force 
and effect until further order of the 
United States Supreme Court.—States of 
Wisconsin, Minnesota, Ohio, and Penn- 
yeue, v. State of Illinois, 61 S.Ct. 


Del.Super. The Delaware statute 
making it unlawful for any one to en- 
gage in the business of carrying fishing 
parties for hire in a boat not propelled 
exclusively by oars, within certain wa- 
ters without a license, in view of the 
fact that it has nothing to do with the 
“catching and taking of fish’ but con- 
cerns solely the license required for 
engagement in a certain business, does 
not conflict with the compact nor uni- 
form laws enacted by Delaware and 
New Jersey concerning the “catching 
and taking of fish.” Rev.Code 1935, § 
2884; 23 Del.Laws, e@. 5; c. 216: 23 
Del.Laws Appendix, pp. 4, 5, arts. 4, 
9; P.L.1907, p. 302,-24 Del.Laws, c. 
146; N.J.S.A. 52:28-34 et seq.; Act 
Cong. Jan. 24, 1907, 34 Stat. 858.— 
Conard y. State, 16 A.2d 121, 

Ky. The constitutional provision 
prohibiting action to recover land held 
under Virginia or Kentucky patent is- 
sued before 1820 from one claiming un- 
der ‘‘title of record’, unless ' brought 
within five years after adoption of con- 
stitutional provision or commencement 
of possession, does not violate provi- 
sion of Virginia compact that all pri- 
vate rights and interests in land over 
which Virginia surrendered sovereign- 
ty, derived from the laws of Virginia, 
shall remain valid and secure under the 
laws of the proposed state of Kentuc- 
ky. Compact with Virginia, §§ 7, 9; 
Act Cong. Feb. 4, 1791, 1 Stat. 189; 
Const. § 251.—Warfield Natural Gas Co, 
vy. Ward, 149 S.W.2d 705, 286 Ky.:73. 

N.J.Sup. Under a compact between 
Pennsylvania and New Jersey for the 
construction of a subway, the Delaware 
River Joint Commission was empow- 


of amount fixed in condemna 
ceedings, but it had no obligation 


y ~ 
to con 


pursue either course, and where it has 
not done so it is under no obligation | 
by provisions of compact to compen-—  — 
sate for damages inflicted by its acts . 


‘and is subject only to such liability as 


is otherwise imposed by the laws of— 
the state. N.J.S.A. 32:3-1 et seq., 32:3-~ 
6. 32:5-1, 32:5-2 et seq—New Jersey 
Bell Telephone Co. vy. Delaware River 
Joint Commission, 15 A.2d 221, 125 N. 
Ia. 235. é f ; 
Wis. Under statute yes ues the 
collection, transportation, and rendering 
of dead animal matter, and providing 
that transportation shall not be allowed 
into other states except by reciprocal 
agreement with adjoining states or un- 
der rules of the board, a reciprocal 
agreement whereby dead animal matter 
could. be transported from Wisconsin 
into Illinois could not be entered into 
where there was no authority in Illinois 
competent to enter into such an agree- 
ment. St.1939, § 146.12 (11) (b).—La- 
eid v. State Board of Health, 296 N. 


. 


§ 15 

N.Y.Sup. In the relations of the sev- 
eral states of the United States to 
other nations, the states have what is 
termed a “clipped sovereignty”, and 
it necessarily results in a full faith and 
eredit principle, superimposed upom 
each of the several states, by reason of 
its subordination to the national gov- 
ernment.—Anderson vy. N. V. Transan- 
EG Handelmaatschappij, 28 N.Y.S.2d 


The legislation of a recognized for- 
eign state, vesting title in the state to 
property of its nationals, is not con- 
trary to “publie policy’? of the United ~— 
States or of the state of New York.— 
Anderson y. N. V. Transandine Han- 
delmaatschappij, 28 N.Y.S.2d 547. 

The Netherlands Royal Decree of May 
24, 1940, vesting in state of Nether- |. 
lands title to cash accounts and se- | ~~ 
curities belonging to natural and legal — 
persons domiciled. in territory of the —— 
Netherlands occupied by Germany, and 
deposited with American corporations. 
and firms, which had for. its purpose 
protection of the property against sei- 
gure as result of acts of pressure and 
domination by occupying enemy forces, 
was in harmony with “public policy” of 
the United States and of state of New 
York, and would be upheld by New 
York courts under principles of ‘‘ecom- 
ity’.—Anderson vy. N. V. Transandine 
Handelmaatschappij, 28 N.Y.S.2d 647. 

§ 25 

U.S.Ark. & Tenn, he boundary be- 
tween the state of Arkansas and the 
state of Tennessee at the point opposite 
lands described in the first count of a 
bill in an action by the state of Ar- 
kansas to recover certain lands is the 
thalweg or channel of the Mississippi 
river as it flowed on October 28, 1935, 
the date of the filing of the original 
bill in the cause.—State of Arkansas 
vy. State of Tennessee, 61 S.Ct. 2. 

The formation known as Bluegrass 
Towhead is under the jurisdiction and 
a part of the state of Tennessee.—State 
Arkansas v. State of Tennessee, 61 

Fla. For the purpose of fixing ma- 
rine boundaries, the states may be con- 
sidered as nations, and as a practical 
matter a marine boundary may be fixed 
by the state with the approval of Con- 
gress and need not be limited to one 
marine league.—Skiriotes v. State, 197 
So. 736. 

Any state by approval of Congress. 
has a right to fix its marine bound- 
aries, and long acquiescence in a bound- ‘ 
ary so fixed concludes the question.— 
Skiriotes v. State, 197 So. 736. 

Where Constitution of Florida at 
time of its readmission to the Union 
fixed the western boundary of Florida 
at three marine leagues from mainland 
and boundary defined was repeated in. 

a later Constitution, and state was not 
a party to any treaties or executive 
orders purporting to fix another bound- 
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ary, constitutional provision fixing 
western boundary at three marine 


leagues from the shore was conclusive, 
and state was authorized to penalize 
use of diving apparatus in the taking 
of sponge from the Gulf of Mexico 


within three marine leagues of the 
shore. Comp.Gen.Laws 1927, § 8087; 
Const.Fla. arty els U.S.C.A.Const. 


2 aes 10.—Skiriotes v. State, 197 So. 
; 30 


§ 

U.S.Ark.& Tenn. In action involving 
boundary dispute between Arkansas 
and Tennessee, a resident of Tennessee 
and one of Arkansas were appointed 
commissioners to establish the bound- 
ary designated by the court and were 
directed to go on the lands and desig- 
nate the boundary fixed by the erec- 
tion of at least four permanent sta- 
tion monuments of concrete or other 
durable material at angle points on 
line fixed and to erect four monuments 
of like permanent character as refer- 
ence monuments.—State of Arkansas Vv. 
State of Tennessee, 61 S.Ct. 2. __ 

In action involving boundary dispute 
betweén Arkansas and Téniiessee, two 
commissionérs naméd to establish 
boundary designated by the court were 
authorized to procure such assistance 
as might be deemed necessary by them 
for the effective discharge of the func- 
tions imposed on them, and, in_ the 
event of disagreement between them, 
either party to the litigation was au- 
thorized to apply to the court, if in 
session, or to the Chief Justice in vaca- 
tion for the appointment of q third 
commissioner.—State of Arkansas v. 
State of Tennessee, 61 S.Ct. 2. 

Commissioners appointed in an ac- 
tion involving a boundary dispute be- 
tween Arkansas and ‘Tennessee were 
directed to file with the clerk of the 
Supreme Court, after establishing 
boundary fixed by the court, a report 
setting forth the performance of the 
duties imposed and a schedule of their 
disbursements in the premises, and 
upon application to the clerk, the com- 
missioners or either of them would be 
furnished with a copy of the court’s 
decree as their authority for their ac- 
tions in the premises.—State of Arkan- 
sas v. State of Tennessee, 61 8.Ct. 2. 


§ 40 
Nev. The supplying of electric ener- 
gy to the inhabitants of a state, county 
or municipal corporation is a legitimate 
“municipal” or “public” purpose. St. 
1935, ec. 72.—State vy. Lincoln County 
Power Dist. No. 1, 111 P.2d 528. 
N.Y.Sup. A state cannot use a conceded 
power in order to accomplish an un- 
constitutional result.—Hoopeston Can- 
aing Co. v. Pink, 24 N.Y.8.2d $12. 


§ 44 

Ark. The intention of the people in 
adopting constitutional amendment that 
board of apportionment shall “from 
time to time” divide the state into con- 
venient senatorial districts, was to di- 
vide the state into convenient senatorial 
districts and to provide for the number 
of representatives in each county, and 
the quoted expression indicates that the 
apportionment should be made only 
when there is a change in the popu- 
lation so that, without a reapportion- 
ment, the senator would not represent 
the number specified. Const. Amend, 
No. 23, § 3.—Bailey v. Abington, 148 
S.W.2d 176. 

State’s ‘‘apportionment” and “reap- 
portionment’”’, as used in the constitu- 
tional amendment providing for ‘“ap- 
portionment” and “reapportionment” of 
the state for both representatives and 
senators, mean the dividing of the state 
into districts so that each district has 
a certain population, and dividing the 
representatives and senators so _ that 
each county shall have representation 
according to its population. Const. 
Amend. No. 28, §§ 1-6.—Bailey v. Ab- 
ington, 148 S.W.2d 176. 

Ark. Under constitutional provision 
that each of 75 counties shall have at 
least one representative in house con- 
sisting of 100 members, and that re- 
maining members shall be equally dis- 
tributed (as nearly as_ practicable) 
among the more populous counties of 


STATES 


the state, in accordance with a ratio 
to be determined by the population of 
said counties, priorities among counties 
relate only to 25 members, and divi- 
sion is to be in accordance with ratio 
to be determined by population of 
counties to which they, exclusive of the 
other 75, are —allocated. Const.Ark. 
Amend.No. 23.—Shaw vy. Adkins, 153 S. 


W.2d 415. 
Under “major fractions’ method of 
representatives, as ap- 


apportioning 

proved by statute, priority list of 
states or counties to whom represen- 
tatives in excess of one per state or 
county are to be allocated is obtained 
by dividing the population of each 
county successively by the arithmetic 
mean between succeeding representa- 
tives. 2 U.S.C.A. § 2a.—Shaw v. Ad- 
kins, 153 S.W.2d 415. 

Under “equal proportions’ method 
of apportioning representatives among 
states or counties, approved by stat- 
ute, the priority list of states or coun- 
ties among which representatives in ex- 
cess of one per state or county are 
to be allocated is obtained by dividing 
the population of each state or county 
by the geometric mean of successive 
numbers of representatives. 2 U.S.C.A. 
§ 2a.—Shaw y. Adkins, 153 S.W.2d 415. 

In apportioning 100 members of 
House of Representatives among 75 
counties as required by constitutional 
amendment, method of ‘‘equal propor- 
tions” should be used, requiring two 
counties to lose a representative each 
as compared with apportionment fixed 
by board of apportionment, and two 
counties to gain a member each. Const. 
Ark. Amend.No. 28, §§ 2, 4; U.S.C.A. 
Const. art. 1, § 2, cl. 3, and Amend, 14. 
—Shaw v. Adkins, 153 S.W.2d 415. 

Mich. The legislature has the duty 
to obey the mandate of reapportion- 
ment as expressed in the section of the 


constitution requiring rearrangement 
of senatorial districts and apportion- 
ment anew of the representatives 


among the counties and districts ac- 
cording to the number of inhabitants, 
and the members of the legislature 
were accountable to the electorate if 
they should fail to discharge that du- 
ty. Const. art. 5, § 4.—Mosier v. Co- 
wan, 294 N.W. 85, 295 Mich. 27, 
§ 51 

Ark. The constitutional amendment 
providing for reapportionment of the 
state for both representatives and sena- 
tors, does not authorize lieutenant gov- 
ernor, as presiding officer of Senate, 
to cause a determination by lot to be 
made to determine which senators 
should hold a term of four years and 
which should hold a two-year term, 
where there had been no reapportion- 
ment. Const. Amend. No. 23, §§ 1-6.— 
Bailey v. Abington, 148 S.W.2d 176. 


Nev. Under constitutional provision 
for appointment to fill yacancy in legis- 
lative office except where ‘‘general elec- 
tion” takes place between time of va- 
cancy and next session of Legislature, 
the term “general election” means the 
next general election at which the leg- 
islative officer would ordinarily be 
elected, so that where office of State 
Senator of Clark county, filled at elec- 
tion in 1938 for 4-year term, was va- 
cated by resignation of incumbent in 
1940, election for the oftice could not be 
held at the biennial general election in 
1940 but could only be held at quad- 
rennial election in 1942. Comp.Laws, 
§§ 2438, 4780; Const. art. 4, §§ 4, 12; 
art. 17, §§ 10, 22.—Grant and McNamee 
v, Payne, 107 P.2d 307 

Where constitutional proviso that 
provision for filling of vacant legisla- 
tive office by appointment shall apply 
only where no ‘‘general election’? takes 
place between time of vacancy and 
next session of Legislature was con- 
strued to mean the next general elec- 
tion at which legislative officer involved 
would ordinarily be elected, and not 
necessarily the next ‘‘biennial election,” 
that a contingency admittedly could 
arise by which the proviso could be- 
come effective under such construction 
precluded contention that proviso would 
be meaningless unless “general elec- 
tion’? was construed to mean the next 


§ 53 


“biennial election.” Const. art. 4, § 12. 
—Grant and McNamee y, Payne, 107 P. 
2d 307. 

Under constitutional provision for 
filling of vacant legislative office by ap- 
pointment except where ‘general elec- 
tion” takes place between time of va- 
cancy and next session of Legislature, 
office of State Senator of Clark county, 
whieh was filled at election in 1938 for 
4-year term and was vacated by resig- 
nation of incumbent in 1940, could not 
be filled at biennial general election in 
1940, even if term “general election’’ 
were construed to mean next biennial 
election, where there was no constitu- 
tional or legislative provision for elec- 
tion of a Senator at an intervening bi- 
ennial. Comp.Laws, §§ 2438, 4780; 
Const. arts 4, §§ 4,123) jarti sigs Sage 
See and McNamee vy. Payne, 107 P.2d 


The constitutional provision for is- 
suance of writs of election by Governor 
to fill vacancies in legislative offices 
was repealed by implication by con- 
stitutional amendment providing for 
filling of vacancies in such offices by 
appointment by county commissioners 
except where general election takes 
place between time of vacancy and next 
session of Legislature. Comp.Laws, § 
4797; Const.1864, art. 4, § 12; Const. 
art. 4, § 12.—Grant and McNamee y, 
Payne, 107 P.2d 307. 

The statute relating to election of 
county, officers every two years to fill - 
vacancies does not include State Sena- 
tors, who, in a strict legal sense, are 
“state officers,’ and therefore does not 
provide necessary machinery to elect 
a State Senator at next biennial elec- 
tion after a vacancy occurs where such 
biennial is not one at which the Sena- 
tor would ordinarily be elected. Comp. 
Laws, § 48138, as amended by Laws: 
1939, ec, 112; Const. art. 4, § 12.—Grant 
and McNamee v, Payne, 107 P.2d 307. 
_ The constitutional provision for fill- 
ing vacancy in legislative office by ap- — 
pointment where no general election 
takes place between time of vacancy 
and next session of Legislature, even 
if “general election’? were construed to 
mean “biennial election’’, did not itself 
express or imply a sufficient rule of 
legislative enforcement to provide for 
filling of vacancy in office of State Sen- 
ator of Clark county at biennial elec- 
tion in 1940 where office was for 4- 
year term which did not expire until 
1942, Comp.Laws, §§ 2438, 4780; 
Const. art. 4, §§ 4, 12; art. 17, §§ 10, 
22.—Grant and McNamee vy. Payne, 107 
P.2d 307. 

W.Va. Constitutional provision that 
no person who has been convicted of 
an infamous crime shall be eligible to 
a seat in the legislature is applicable 
only to convictions under the laws of 
West Virginia and is not applicable to 
convictions under laws of other juris- 
dictions, Const. art. 6, § 14.—Isaaes y. 
peed of Ballot Com’rs, 12 S B.2d 

Candidates for nomination for mem- 
ber of the House of Delegates, who 
had been convicted in federal court of 
crime of larceny of express package, in 
interstate delivery, of value of $140, 
was not ineligible to hold geat in the 
House of Delegates under constitution- 
al provision that no one convicted of an 
infamous crime should be eligible to 
seat in legislature, Since the constitu- 
tional provision is applicable only to 
person convicted under West Virginia 
laws. Cr.Code § 335, 18 U.S.CVA. 
409, 541; Const. art. 6, 14.—Isaacs 
v. Board of Ballot Com’rs, 12 S$.W.2d 


510. 
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Ind. Under constitutional provision 
that each House of General Assembly 
shall judge the election, qualifications, 
and returns of its own members, in- 
quiries into the qualifications of mem- 
bers of the General Assembly are con- 
fined to the bodies to which they are 
elected, and the courts are without 
jurisdiction to inquire into the quali- 
fications of such members. Const. art. 
4, §§ 7, 10.—Lucas v. McAfee, 29 N.H. 
2d 4038, rehearing denied 29 N.E.2d 
588. 

Where nomination of a candidate for 


that candidate previous to primary 


ar 


fine, and that such conviction was not 
reversed and that the candidate had not 
‘been pardoned prior to the primary 
election, the circuit court was without 
‘jurisdiction, since under Constitution 
state senate is the judge of the elec- 
tion, qualifications, and returns of its 
own members. Burns’ Ann.St.1933, § 
49-308: Burns’ Ann.St.Supp. §§ 29- 
301, 29-2302: Const. art. 4, §§ 7, 10.— 
Lucas v. McAfee, 29 N.H.2d 403, 
ing denied 29 N.B.2d 588. vie 
nd. Under constitutional provision 
at each House of General Assembly 
vhen assembled shall judge the ‘“‘quali- 
fications” of its members, the quoted 
word contemplates legislative as well as 
nstitutional provisions. concerning 
qualifications of members. Const. art. 
4, § 10.—Lucas v. McAfee, 29 N.H.2d 
8, denying rehearing 29 N.H.2d 408. 
The jurisdiction to determine con- 


ed by courts, irrespective of wheth- 
they arise out of primary or gen- 
4 elections. Burns’ Ann.St.Supp. §§ 
29-2301, 29-2302—Lucas v. McAfee, 29 
.2d 588, denying rehearing 29 N.H. 
03. 


ee 5 ot e § 59 

_ Ney. Under the constitution, the 
governor is invested exclusively with 
_ power to determine what occasion shall 
warrant convening of legislature in 
special session and to designate what 
- legislative business shall be transacted 
thereat. Const. art. 5, § 9.—In re 


Platz, 108 P.2d 858. 


4 § 74 

Gal. The statute providing for the 
- ereation of California Commission on 
nterstate Cooperation is not uncon- 
titutional so far as it deals with the 
eation of interim committees in each 
f the houses of the Legislature. St. 
39, p. 1710.—Parker v. Riley, 113 
.2d 873, 134 A.L.R. 1405. 
 Cal.App. A complaint for violation 
of statute penalizing persons who wil- 
fully refuse to be sworn or answer ma- 
terial and proper question before legis- 
lature or committee thereof was suffi- 
-eient to state a public offense and com- 
plied. substantially with penal code. 
Pen.Code, §§ 87, 1426.—Ex parte Coon, 
ibe AP 2a) 767. 
A complaint for violation of section 
of Penal Code penalizing persons who 
_ refuse to be sworn or answer questions 
before legislature or committee thereof 
was not insufficient on theory that sec- 
tion of political code requiring-commit- 
tee to report contempt to Senate or As- 
sembly was applicable. Pen.Code, § 87; 
 Pol.Code, § 302.—Ex parte Coon, 112 P. 
meade 6 7. 

A complaint for violation of statute 

penalizing persons refusing to be sworn 
4 or to answer questions before legisla- 
ture or committee thereof, which set 
i) out questions asked including question 

- yelating to membership in Communist 
Party, was not insufficient because of 
failure to recite that legislative com- 
mittee was empowered to ask such 
questions. Pen.Code, § 87.—Ex parte 
Goons Ll P.2d 7.67. 


r 
r 
i As respects conviction for refusing to 
answer questions before legislative com- 
mittee of legislature, it is not only 
' 
‘ 


right, but duty, of state particularly at 

present time, to ascertain if there are 
a any in its employ who belong to any 
_ group or organization which advocates 
and practices overthrow and destruction 
of state by subversive activities, Pen. 
ee § 87.—Ex parte Coon, 112 P.2d 
df 


N.Y. Upon inquiry by legislature to 
ascertain facts which affect public wel- 
fare and the affairs of government, leg- 
islature may compel the attendance of 
witnesses and the production of docu- 
mentary evidence to the end that it may 


mee senator was contested on ground 


A .! are, = Ai she af me os 
perform its constitutional functions by 


the enactment of laws to correct public 
either real or apprehended 


dangers, 
and this power may be delegated to a 
committee—In re Joint Legislative 
Committee to Investigate Educational 
System of State of New York, 32 N.H.2d 
769, 285 N.Y. 1, affirming 25 N.Y.S.2d 
398, 260 App.Div. 923, appeal denied 
25 N.Y.S.2d 399, 260 App.Div. 1007, 
affirming 25 N.Y.S.2d 399, 260 App.Div. 
1007, appeal denied 25 N.Y.S.2d 399, 
260 App.Div. 1007. 

Under joint resolution appointing 
joint legislative committee to investi- 
gate the educational system of the state 
and empowering committee to sit in one 
or. more parts, and empowering each 
member to administer oaths, take testi- 
mony, subpoena witnesses, and compel 
the production of records and docu- 
ments deemed material, and providing 
that each member shall generally have 
possession and exercise all the powers 
of a legislative committee as provided 
by the legislative law, a senator sitting 
as a subcommittee was empowered to 
issue subpoena duces tecum, and provi- 
sions of resolution when read with leg- 
islative law and Civil Practice Act gave 
the senator authority by contempt pro- 
ceedings to compel the production of 
membership list of teachers union speci- 
fied in subpeena. Legislative Law,-§ 62- 
a; Civil Practice Act, § 406, subd. 3.— 
In re Joint Legislative Committee to 
Investigate Educational System of State 
of New York, 32 N.H.2d 769, 285 N.Y. 1, 
affirming 25 N.Y.S.2d 398, 260 App. 
Div. 923, appeal denied 25 N.Y.S.2d 
399, 260 App.Div. 1007, affirming 25 
N.Y.S.2d 399, 260 App.Div. 1007, appeal 
denied 25 N.Y.S.2d 899, 260 App.Div. 
1007 


N.Y.Sup. A joint legislative com- 
mittee had power to issue. personal 
subpoenas in carrying on its investiga- 
tion of state educational system.— 
Application of Withrow, 28 N.Y.S8.2d 
223, 176 Mise. 597. 

A concurrent resolution of state leg- 
islature directing joint legislative com- 
mittee to investigate subversive activi- 
ties in the New York City educational 
system authorized investigation with 
respect to communist activities and as- 
sociations of teachers in the’ public 
schools and colleges.—Application of 
AELARE ON, 28 N.Y.S.2d 2238, 176 Misc. 


Persons upon whom subpoenas had 
been served in connection with investi- 
gation by joint legislative committee 
of subversive activities in New York 
City educational system were not en- 
titled to have subpoenas vacated on 
ground that a number of teachers who 
had_ testified were subsequently sus- 
pended without pay, where it appeared 
that teachers were suspended because 
of belief of boards of education that 
testimony was perjurious.—Application 
of (Withrow, 28 .N.Y.S.2d 228% 176 
Mise. 597. 


Persons served with subpoenas is- 
sued by joint legislative committee in- 
vestigating subversive activities in 
New York City educational system 
would not be entitled to have sub- 
poenas vacated because later disciplin- 
ary or penal proceedings might be un- 
fairly conducted, since if that occurred, 
petitioners could avail themselves of 
judicial remedies with respect to sub- 
sequent proceedings.—Application of 
Withrow, 28 N.Y.S.2d 228, 176 Misc. 


Persons served with subpoenas is- 
sued by joint legislative committee in- 
vestigating subversive activities in 
New York City educational system were 
not entitled to have subpoenas vacated 
because position of one of teachers 
was declared yacated because of his 
refusal to sign a waiver of immunity 
before testifying, where that action 
was required by New York City char- 
ter. New York City Charter 1936, 
908.—Application of Withrow, 28 N.Y 
S.2d 228, 176 Misc. 597. 

Persons served with subpoenas is- 
sued by joint legislative committee in- 
vestigating subversive activities in New 
York City educational system were not 
entitled to have subpoenas vacated be- 


been . 
in a legisl: e 


ve inquiry — 
right.—Application of Wi 
WS 223-9176) eMise Sora cS 
Persons who had been served with 
subpoenas L I 
committee investigating subversive ac- 
tivities in the New York City educa- 
tional system and who claimed that 
purpose of investigation was to destroy 
teachers’ unions, were not entitled to 
have subpoenas vacated, where objec- 
tions raised involved only procedure, 
and methods of inquiry adopted by 
the committee, sincé committee’s pro- 
eedure was a matter solely within its 
discretion.—Application of Withrow, 
28 N.Y.S.2d 228, 176 Mise. 597. 

The appearance of certain witnesses 
at private hearing in connection with 
investigation by joint legislative com- 
mittee of subversive activities in New 
York City educational system did not 
preclude subsequent public appearance 
of witnesses for same testimony or for 
additional or more detailed testimony. 
—Application of Withrow, 28 N.Y.S.2d 
2238 VGH NESCS 59:7 

A joint legislative committee investi- 
gating subversive activities in New 
York City educational system in a 
period of unlimited national emergency 
was required to adhere to American 
principles of fair play so far as con- 
sistent with necessities of public safe- 
ty.—Application of Withrow, 28 N.Y. 
$.2d 223, 176 Misc. 597. 


§ 78 

Cal.App. A complaint for violation. 
of statute penalizing persons who wil- 
fully refused to be sworn or answer ma- 
terial and proper question before legis- 
lature or committee thereof was suffi- 
cient to state a public offense and com- 
pied Aare ort te with penal code. 

en.Code, 1426.—Ex part 
112.2 a -767..\.., Rao ke 

A complaint for violation of section 
of Penal Code penalizing persons who 
refuse to be sworn or answer questions 
before legislature or committee there- 
of was not insufficient on theory that 
section of political code requiring com- 
mittee to report contempt to Senate or 
ce aoe Lees Pen.Code, § 

: o1.Code, .—Ex parte Coon 
112 P.2d_ 767. Dts (aan 

N.Y. Upon inquiry by legislature to 
ascertain facts which affect public wel- 
fare and the affairs of government, leg- 
islature may compel the attendance of 
witnesses and the production of docu- 
mentary evidence to the end that it may 
perform its constitutional functions by 
the enactment of laws to correct public 
dangers, either real or apprehended and 
this power may be delegated to a com- 
mittee.—In re Joint Legislative Commit- 
tee to Investigate Educational System 
of State of New York, 32 N.E.2d 769, 
285 N.Y. 1, affirming 25 N.Y.S.2d 398, 
260 App.Div. 923, appeal denied 25 
N.Y.S.2d 399, 260 App.Div. 1007, af- 
firming 25 N.Y.S.2d 899, 260 App.Div. 
1007, appeal denied 25 N.Y.S.2d 399, 
260 App.Div. 1007. 


§ 85 
governor’s powers are 
those which the constitution confers 
on him plus such additional powers as 
the legislature reposes in him.—Holmes 
v. Osborn, 115 P.2d 775. 

Ind. The constitutional provisions 
following the general grant of execu- 
tive power to the Governor relating to 
the calling out of military and naval 
forces, to giving the General Assembly 
information and recommending meas- 
ures, to the veto power, the authority 
to require information from officers of 
administrative departments, the duty to 
see that laws are faithfully executed, 
the granting of pardons and reprieves, 
the power to fill vacancies in office, the 
issuance of writs of election, and to 
the right to convene with the General 
Assembly at some other place than 
the usual meeting place, were not in- 
tended as a limitation on the grant of 
executive power, Const.Ind. art. 5, §$§ 
abe npn a v. State, 85 N.H.2d 


Ariz. The 


The “executive power” vested in the — 


Governor by the Constitution is the 


issued by joint legislative 
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power to “execute” the laws, that is, 


to carry them into effect, as distin- 
guished from the power to make the 
laws and the power to judge them, 
and the power to appoint the sub- 
ordinate officers and employees through 
whom the laws are executed is a neces- 
sary incident to the power to execute 
the laws. Const.Ind. art. 5, 1— 
Tucker v. State, 35 N.E.2d 270. 

The omission in the Constitution to 
require the confirmation by the Senate 
of appointments made by the Governor 
indicates an intention to enlarge the 
power of the Governor as it had pre- 
viously existed, and the grant of full 
executive power to the Governor in- 
eluded all of its incidents as they were 
generally understood to exist when 
the Constitution was adopted, and thus 
it was not intended that any execu- 
tive power in the generally understood 
sense should vest in any other officer 
of the government. Const.Ind. art. 5, § 
1.—Tucker vy. State, 35 N.E.2d 270. 

N.Y. Under joint resolution appoint- 
ing joint legislative committee to inves- 
tigate the educational system of the 
state and empowering committee to sit 
in one or more parts, and empowering 
each member to administer oaths, take 
testimony, subpoena witnesses, and 
compel the production of records and 
documents deemed material, and pro- 
viding that each member shall generally 
have possession and exercise all the 
powers of a legislative committee as 
provided by the legislative law, a sena- 
tor sitting as a subcommittee was em- 
powered to issue subpoena duces tecum, 
and provisions of resolution when read 
with legislative law and Civil Practice 
Act gave the senator authority by con- 
tempt proceedings to compel the pro- 
duction of membership list of teachers 
union specified in subpoena. Legisla- 
tive Law, § 62-a; Civil Practice Act, 
§ 406, subd. 3.—In re Joint Legislative 
Committee to Investigate Educational 
System of State of New York, 32 N.H.2d 
769, 285 N.Y. 1, affirming 25 N.Y.S8.2d 
398, 260 App.Div. 923, appeal denied 
25 N.Y.S.2d 399, 260 App.Div. 1007, af- 
firming 25 N.Y.S.2d 399, 260 App.Diyv. 
1007, appeal denied 25 N.Y.S.2d 399, 
260 App.Diy. 1007. 

N.Y.Sup. An application for an or- 
der directing the issuance of a warrant 
to commit witness to jail until he 
should answer questions put to him by 
Joint Legislative Committee to investi- 
gate the educational system of the state 
of New York was fatally defective 
where it did not specify which of many 
questions the witness refused to an- 
swer. Civil Practice Act, § 406; Legis- 
lative Law, § 62a.—In re Hducational 
System of New York, 29 N.Y.S.2d 890. 
177 Mise. 27. 

The statute providing that if a wit- 
ness is committed for refusing to an- 
swer a question of a legislative body 
the question must be inserted in the 
warrant was intended to enable witness 
to answer charges made against him 
and to enable court intelligently to 
pass upon them. Civil Practice Act, § 
406; Legislative Law, 62a.—In re 
Hducational System of New York, 29 N. 
Y.S.2d 890, 177 Misc. 27. 


In determining whether a witness 
testifying before a legislative body 
should be committed for contempt, the 
test is not whether he has answered 
every question put to him, but whether 
on its face and without collateral in- 
quiry the testimony is a bona fide ef- 
fort to answer the question at all. Civ- 
il Practice Act, § 406; Legislative Law, 
§ 62a.—In re Educational System of 
New York, 29 N.Y.S.2d 890, 177. Misc. 
27, 


§ 94 

Fla. A “state officer’ is a person in 
the service of the government, whose 
field for the exercise of his jurisdiction, 
duties, and powers is coextensive with 
limits of the state, who derives his po- 
sition from a legally authorized elec- 
tion or appointment, whose duties are 
eontinuous in their nature and defined 
by rules prescribed by government and 
not by contract, consisting of the exer- 
cise of important public powers, trusts, 
or duties as a part of the regular ad- 


STATES 


ministration of the government, the 
place and the duties remaining though 
the incumbent dies or is changed, and 
whose authority involves an exercise of 
some portion of the sovereign power, 
either in making, executing, or admin- 
istering the laws.—Advisory Opinion to 
Governor, 1 So0.2d 636. 

§ 103 

N.Y.Sup. An underwriting supervisor 
of the State Insurance Fund appointed 
by the executive director of the fund 
pursuant to powers given by Work- 
men’s Compensation Law and who took 
the oath of office provided for in the 
Civil Service Law, and was thereafter 
bonded, was a “public officer” as de- 
fined by the Civil Service Law and al- 
so a “state officer” as defined by the 
Publie Officers Law. Workmen’s Com- 
pensation Law, § 82, subd. 2; Civil 
Service Law, §§ 27, 30; Public Officers 
Law, §§ 2, 30, 31.—Hazelton v. Connel- 
ly, 25 N.Y.S.2d 74, 175 Mise. 765 

Va. Under provision of Constitution 
authorizing General Assembly to abol- 
ish office of secretary of commonwealth 
on or after February 1, 1930, power of 
General Assembly to abolish office was 
restricted to legislation to be enacted 
on or after February 1, 1930, and 
hence act of 1927 providing for aboli- 
tion of office of secretary of common- 
wealth was unconstitutional. Acts 
1927, Ex.Sess., c. 33, § 8; Const. § 80. 
—Jackson vy. Hodges, 10 S8.H.2d 566. 

Although Constitution authorized 
General Assembly to abolish office of 
secretary of commonwealth on or after 
February 1, 1930, the act. of 1930 did 
not abolish constitutional office of sec- 
retary of commonwealth, and create 
in its stead a statutory office of secre- 
tary of commonwealth and ex oOfiicio 
secretary to Governor, in view of fact 
that act provided no method of ap- 
pointment, term or confirmation. Acts 
1930, ec. 71, amending Acts 1927, Ex. 
Sess., c. 33, § 83; Const. § 80.—Jackson 
v. Hodges, 10 8S.H.2d 566. 

That General Assembly has made no 
direct appropriation to office of secre- 
tary of commonwealth since 1930 but 
instead has provided for payment of 
expenses of the office through appro- 
priation made for operation of Gov- 
ernor’s office, does not evidence an in- 
tent on part of Legislature to abolish 
by implication the constitutional office 
of secretary of commonwealth and cre- 
ate in its stead a statutory office, pur- 
suant to power vested in it by provi- 
sion of Constitution authorizing Gen- 
eral Assembly to abolish office of sec- 
retary of commonwealth on or after 
February 1, 1930. Const. § 80.—Jack- 
son v. Hodges, 10 8.H.2d 566. 

§ 105 


Ariz. The state constitution is a 
limitation on powers of the legislature, 
but the framers of that constitution by 
providing for certain named state of- 
ficers and for their removal by_ im- 
peachment, did not intend to prohibit 
the legislature from creating other 
offices thought to be necessary and in 
the interests of good government, and 
to fix the incidents of appointment and 
EG trae v. Osborn, 115 P.2d 
775. 

Cal. The statute creating the Cali- 
fornia Commission on Interstate Co- 
operation and providing for legislative 
and non-legislative members is not un- 
constitutional on ground that it is econ- 
trary to constitutional provision for 
“separation of powers’. St.1939, p. 
1710; Const: art. 3, § 1—Parker y. 
Riley, 113 P.2d Ae 134 A.L.R. 1405. 
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Ga. Under act approved March 25, 
1937, changing name of Department of 
Industrial Relations to that of Indus- 
trial Board, and providing that such 
board should have all power and au- 
thority theretofore vested in Depart- 
ment of Industrial Relations, the office 
of director of Department of Industrial 
Relations was abolished, and hence ad 
jnterim appointee could not recover 
salary allegedly accruing after March 
25, 1937, Laws 1937, pp. 231, 233, §§ 
2,.5.—Sims v. Tucker, 13 S.H.2d 773, 
191 Ga. 676. 


§ 118 
Ariz. The rule that state officers 


§ 118 


whose duties are fixed and functions 
limited by statute may not waive the 
terms of a statute affecting the sub- 
stantive rights of the state does not 
apply to notice of a hearing, but pur-' 
pose of notice is only to give oppor- 
tunity to be heard, and notice may be 
waived by one having full knowledge of 
the situation—In re Taylor’s Estate, 
10% P20: 217, 2 

_ Cal.App. The state personnel boar 

is a body of special and limited juris- 
diction and has ro powers except such 
as the law of its creation has given it. 
—Conover v,.° Board of Equalization, 
112 P.2d 341. 


Conn. An administrative board or 
officer, such as state police commis- 
Sioner, may review decision and re- 
voke action duly taken thereby, but 
should not ordinarily do so.—Middle- 
sex Theatre v. Commissioner of State 
Police, 20 A.2d 412, 128 Conn, 20. 

Where change of conditions has oc- 
curred since decision of administrator, 
such as state police commissioner, or 
other considerations materially af- 
fecting merits of matter before him 
have arisen, and no vested rights have 
intervened, matter may be re-exam- 
ined by him in light of altered cir- 
cumstances.—Middlesex Theatre Vv. 
Commissioner of State Police, 20 A.2d 
412, 128 Conn. 20. 

Ind. The statute providing for the 
termination of tenure of office or em- 
ployment of every officer or member 
of a board or commission and every 
employee or servant, with certain ex- 
ceptions, . creating administrative de- 
partments, boards, commissions, offices, 
and agencies, and giving powers of ap- 
pointment to the respective boards of 
the separate administrative depart- 
ments, is designed to do nothing more 
than to confer executive appointing 
power and other executive duties on 
boards in which administrative officers 
are associated with the Governor and 
are given discretionary control, and is 
therefore unconstitutional in its en- 
tirety» Acts 1941, ¢. 13: Const.Ind: 
eh 5, § 1.—Tucker v. State, 35 N.H.2d 

Jowa. Though statutes undertake to 
provide for duties of both state print- 
ing board and state superintendent of ' 
printing, legislature contemplated that 
superintendent be required to act pur- 
suant to directions of the board in per- 
formance of at least many of his duties, 
that authority be delegated from board 
to superintendent, and that superin- 
tendent have duties involving skill, 
judgment, trust, and eonfidence, not 
merely clerical in nature. Code 1939, 
§§ 178 et seq.,- £82, 183, 2113 —2i5e= 
Brown _v. State Printing Board, 296 
N.W. 719. 


N.J. Civil Service Commission can 
exercise only such authority as is legal- 
ly conferred by express provisions of 
law or such as is by fair implication 
and intendment incident to, and in- 
cluded in authority expressly conferred 
for purposes of carrying out objects 
for which commission was created and 
a reasonable doubt of the existence of 
a particular power is to be resolved 
against it, N.J.S.A. 11:22-38) 1170528 
et seq.—Tanis v. Passaic County, 17 A. 
2d 807, 126 N.J.L. 303. 

N.Y.Sup. The power of the Taconie 
State Park Commission to ereet a gaso- 
line station on the Taconic Parkway 
could not be implied from appropria- 
tion bill nor from statutes empowering 
commission to improve parks in such 
manner as not to lessen their natural 
scenic beauty and directing commission 
to pay into the state treasury all re- 
ceipts from park concessions and leases. 
Conservation Law, §§$ 674, 738; Laws 
1940, ec. $877.—Anderson vy. ‘Taconic 
State Park Commission, 25 N.Y.S.2d 
473, 175 Mise 942. 

In determining whether the Taconie 
State Park Commission possessed pow- 
er to erect a gasoline station on Ta- 
conic Parkway in Dutchess County, 
fact that power to construct, maintain 
and lease facilities for the public, ex- 
pressly conferred by statute on other 
park commissions, was not conferred 
on Taconie State Park Commission was 
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have been due to oversight.—Anderson 
. Taconic State Park Commission, 25 
~Y.8.2d 473, ae 942 


‘Fla. The Governor is authorized to 
hire and discharge, and to raise or low- 
er the compensation of employees of 
is office, or to reassign them _to other 
ork in the discretion of the Governor. 
—State ex rel. Neill v. Lee, 200. So. 701. 


ng board and state superintendent. of 
printing, legislature contemplated that 
perintendent be required to act pur- 
ant to directions of the board in per- 
ormance of at least many of his duties, 
that authority be delegated from board 
© superintendent, and that superin- 


‘tendent have duties involving skill, 
dgment, trust, and confidence, not 
3 Code 1939, 
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Ariz. Authorized acts of the Govern- 
or are generally binding on all _ per- 
ons including his successor in office.— 
paeCiniss vy. Hunt, 111 P.2d 65. 
7 eee § 136 ars 
constitutional provision 
ing that in case of the Governor’s 
th, resignation, or inability to dis- 
harge the duties of his office, the 
uties of the office of Governor shall 
volve on the Lieutenant Governor, 
dicates an intention that the Lieuten- 
; Governor shall not exercise any of 
functions of the Governor’s office 
xcept in such a contingency, and the 
eutenant Governor was not intended 
» have power equal to the powers of 
_ the Governor. Const.Ind. art. 5, § 10. 
= Tucker vy. State, 35 N.H.2d 270. 


it § 140 
Ind. The secretary, auditor, and 
reasurer of state are “administrative 
fficers”, but they may properly ex- 
x _ ercise the executive power to appoint 
_ their own deputies, who are state of- 
and other assistants and em- 


The secretary, auditor, and 

; easurer of state are not officers in the 
executive department, but are officers 

in the administrative department, which 
is included in and made a part of the 
executive department under the Con- 
stitution, as against contention that 
they are officers in the executive, in- 
- cluding the administrative department 
of the government, and that therefore 


therein. 


general powers 
Rae's TRG Rot ia GOI eee oye) 
- Tucker v. State, 35 N.H.2d 270. 
Ind, Under the constitutional provi- 
sion stating that there shall be elected 
by the voters of the state a secretary, 
i an auditor, and a treasurer of state 
- ~who shall perform such duties as may 
be enjoined by law, it was not in- 
tended to authorize the Legislature to 
enjoin on those “ministerial officers” 
judicial duties or executive duties in 
the executive department of the govern- 
ment, nor was it intended that the 
Legislature should by law enjoin on 
them legislative duties. Const.Ind. art. 
‘ art. 6, § 1.—Tucker v. State, 35 
N.H.2d 270. 
Si The framers of the Constitution in 
ereating the officers of Governor, secre- 
tary treasurer, and auditor of state 
intended that the persons filling those 
offices should fill the offices and fune- 
. tions in the manner normally and nat- 
eS: urally indicated by the meaning of the 
4 words, and hence they intended that 
Wate the ‘‘secretary of state” should perform 
secretarial duties, the ‘auditor of state” 
auditing duties, and the ‘treasurer of 
state’ those duties concerning the hold- 
ing of funds of the state which are 
usually involved in the duties of a 
treasurer. Const.Ind. art. 5, § 1; art. 
6, § 1.—Tucker v. State, 35 N.H.2d 270. 


43 
Wash. Where Washington Toll 


ignificant, even though omission may. 


Bridge Authority, while selling refun 
ing revenue bonds to refinance con- 
struction of toll bridges, did not fol- 
low procedure outlined in statute, sale 
of refunding bonds was void, and 
hence state auditor was justified in re- 
fusing to sign bonds and in refusing 
to allow a facsimile of his signature 
to be attached to the coupons. Rem. 
Rey.Stat. §§ 6524—1 to 6524—21.—State 
ex rel. Washington Toll Bridge Au- 
thority v. Yelle, pd 28 813. 


Ind. The statute authorizing state 
fire marshal to make rules for safety 
of life and property was not intended 
to convey lawmaking power upon mar- 
shal. Burns’ Ann.St.1933, § 20-807.— 
Town of Kirklin v. Hverman, 29 N.E.2d 
206, modifying ee 28 N.E.2d 73. 

6 


Tex.Civ.App. The members of the 
State Parks Board are ‘state officers”. 
Vernon’s Ann.Ciy.St. art. 6067 et seq. 
—Boyd v. Dillard, 151 S.W.2d 847, er- 
ror dismissed, ese correct. 


U.S.Mo. The Arkansas Corporation 
Commission does not act “ministerial- 
ly’ in determining value of property 
for taxation, but is a “quasi-judicial 
agency’? intrusted with wide responsi- 
bility in connection with general taxes 
of state, on which state relies for 
hearing and determination of matters 
essential to maintenance and fair func- 


tioning of a uniform tax system. 
Pope’s Dig.Ark, §§ 1930-2128.—Ar- 
kansas Corporation Commission _ v. 


Thompson, 61 S.Ct. 888, 313 U.S. 132, 
85 L.Hd..—, reversing 116 F.2d 179, 
affirming In re Missouri Pac. R. Co., 33 
F.Supp. 728, certiorari granted Arkan- 
sas Corporation Commission v. Thomp- 
son, 61 §:Ct. 733, 312 U.S. 673, 85° L. 
Hd. —. 


§ 186 

Ariz. The state constitution is a 
limitation on Powers of the legislature, 
but the framers of that constitution by 
providing for certain named state of- 
ficers and for their removal by im- 
peachment, did not intend to prohibit 
the legislature from creating other of- 
fices thought to be necessary and in 
the interests of good government, and 
to fix the incidents of appointment and 
Ee oral pone vy. Osborn, 115 P.2d 
75. 

The legislature in the creation of new 
offices may empower the governor to 
make appointments thereto, with ad- 
vice and consent of the senate, or may 
give the governor alone that power 
with right of removal, but when ap- 
pointment is to be approved by the 
senate, the governor may not remove 
except in the manner and for the 
causes named by the  legislature.— 
Holmes y. Osborn, 115 P.2d 775. 

Ga. An ad interim appointment of 
director of Department of Industrial 
Relations terminated when not con- 
firmed at the next session of the sen- 
ate. Code 19838, § 654-101.—Sims  v. 
Tucker, 13 §.H.2d 773, 191 Ga. 676. 

Ind. The constitutional provision 
vesting in the Governor the general ex- 
ecutive power of the state carries with 
it the general power to appoint to 
office, not as an incident to some other 
power, but as a principal power in it- 
self. Const.Ind. art. 5, 1.—Tucker 
v. State, 35 N.H.2d 270. 

The constitutional provision stating 
that the Governor shall appoint the 
adjutant, quartermaster, and commis- 
sary generals could not be relied on 
in support of argument that the enu- 
meration in the Constitution of the in- 
stances in which the Governor may 
make appointments excludes from his 
power to appoint all other appoint- 
ments under the rule of constitutional 
construction that “expressio unius est 
exclusio alterius’, since that provision 
was not intended as a grant of power 
to appoint those three officers and -a 
withholding of all authority to appoint 
other officers in the government. Const. 
Ind. art. 56, § 1; art. 12, § 2.—Tucker 
v. State. 35 N.E.2d 270. 

Under the constitutional provision 
stating that all officers whose appoint- 
ment is not otherwise provided for in 
the Constitution shall be ehosen in 


was 


delegate that duty to the department 
of government in which the officers 
properly function. Const.Ind. art. 15, 

1.—Tucker v. State, 35 N.B.2d 270. 

The secretary, auditor, and treasurer 
of state are ‘administrative officers’, 
but they may properly exercise the ex- 
ecutive power to appoint their own 
deputies, who are state officers, and 
other assistants and employees, though 
that power must be limited to that 
which is incidental to the constitutional 
functioning of the particular office. 
Const.Ind. art. 6, § 1.—Tucker y. State, 
85 N.H.2d 270. : 

The “executive power” vested in the 
Governor by the Constitution is the 
power to ‘‘execute” the laws, that is, 
to carry them into effect, as distin- 
guished from the power to make the 
laws and the power to judge them, 
and the power to appoint the sub- 
ordinate officers and employees through 
whom the laws are executed is a neces- 
sary incident to the power to execute 
the laws. Const.Ind. art. 5, § 1.—Tuck- 
er v. State, 35 N.H.2d 270. 

The omission in the Constitution to 
require the confirmation by the Senate 
of appointments made by the Governor 
indicates an intention to enlarge the 
power of the Governor as it had pre- 
viously existed, and the grant of full 
executive power to the Governor in- 
cluded all of its incidents as they were 
generally understood to exist when the 
Constitution was adopted, and thus it 
was not intended that any executive 
power in the generally understood sense 
should vest in any other officer of the 
government. Const.Ind. art. 5, § 1— 
Tucker y. State, 35 N.H.2d 270. 

The constitutional provision stating 
that the secretary, auditor, and treas- 
urer of state shall perform such duties 
as may be enjoined by law does not 
authorize the implication that the Leg- 
islature might in its discretion vest 
those officers with power to choose 
and appoint officers in the executive 
department of the government to assist 
in the executive function of executing 
the laws and seeing that the laws are 
faithfully executed, since that construc- 
tion would conflict with the constitu- 
tional grant of executive power to the 
Governor. Const.Ind. art. 5, § 1; art. 6, 
§ 1.—Tucker y. State, 35 N.W.2d 270. 

The statute providing for the termi- 
nation of tenure of office or employ- 
ment of every officer or member of a 
board or commission and every em- 
ployee or servant, with certain excep- 
tions, creating administrative depart- 
ments, boards, commissions, offices, and 
agencies, and giving powers of appoint- 
ment to the respective boards of the 
separate administrative departments, is 
designed to do nothing more than to 
confer executive appointing power and 
other executive duties on boards in 
which administrative officers are as- 
sociated with the Governor and are 


given discretionary control, and. is 
therefore unconstitutional in its en- 
tirety. Acts 1941, ¢, 13; Const.Ind. 


ae 5, § 1—Tucker v. State, 35 N.H.2d 

Me. The constitutional amendment, 
providing that state treasurer shall be 
chosen biennially by joint ballot of 
Senators and Representatives in conyen- 
tion, is “mandatory” and, by necessary 
implication, not only absolutely pro- 
hibits filling of such office by any other 
method, but is complete inhibition 
against enactment of legislation to that 
end, even conditionally, as on people’s 
adoption of proposed constitutional 
amendment repealing provisions re- 
specting election of such officer. Const. 
Amend, art. 27.—In re Opinion of the 
Justices, 19 A.2d 58. 

A proposed act, 
pointment of state treasurer by commis- 
sioner of finance after people’s approval 
of legislature’s resolve, proposing con- 
stitutional amendment repealing provi- 
sions as to such officer’s election, would 
not become effective as valid and consti- 
tutional exercise of legislative power if 


providing for ap- . 


then selecting until it should desire to 


7 


and 

yy legisla- 

by people. 
Spey re Opinion 
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Ariz, It was not intended that the 
veto power conferred on the governor 
should be applied to employments and 
compensations which have been ap- 
proved by a predecessor in office. Code 
BS aay ieee vy. Hunt, 111 


Fla. The Governor is authorized to 
hire and discharge, and to raise or low- 
er the compensation of employees of 
his office, or to reassign them to other 


’ work in the discretion of the Governor. 


= s- 


Thao ex rel. Neill v. Lee, 200 So. 
Mass. Under statute imposing cer- 
tain duties on, and limiting powers of, 
the head of a department, county com- 
missioners, mayor, or selectmen, with 
respect to removal or discharge of 
members of retirement systems, by use 
of term ‘head of a department’, Leg- 
islature intended to impose duties on 
and to limit owers of removal by 
heads of state departments of members 
of state retirement system, and intend- 
ed that powers of county commission- 
ers to discharge a member of county 
retirement system, and powers of may- 
or or selectmen to discharge a member 
of a municipal retirement system, 
should be similarly limited. G.L.(Ter. 
Ed.) ¢. 32, §§ 4(1), (ad), 4C(1), 4D(1), 
37C(2), as inserted by St.1938, ¢c. 439, 
§§ 1, 23 ¢. 32, §$§ 28(1), 24(1), 25(1), 
inserted by St.1936, c. 400, § 1; ¢. 32, 
§§ 29(1), 30(1), 31(1), inserted by St. 
1936, c. 318, ;uGatl, § 41-—Davis 
vy. Sehool Committee of Somerville, 30 
N.E.2d 401, 307 Mass. 354. 

N.Y.Sup. Under provision of Pub- 
lic Service Law authorizing transfer to 
city board of transportation of those 
officers and employees of State Transit 
Commission formerly exercising func- 
tions transferred by the law to board 
of transportation, person claiming 
right to transfer was required to show 
that jurisdiction over functions which 
he exercised and services which he 
performed had been transferred from 
transit commission to board of trans- 
portation. Public Service Law, § 139, 
—Felder vy. Fullen, 27 N.Y.S.2d 699. 

The provision of Public Service Law, 
permitting transfer to city board of 
transportation of those employees of 
State Transit Commission formerly ex- 
ercising functions transferred to board 
of transportation did not authorize 
transfer of assistant counsel, who had 
worked on legal matters concerning 
transit commission’s regulation of car- 


_ riers and had given legal assistance in 
grade crossing elimination, to board of 


transportation engaged only _in, operat- 
ing railway systems owned by city. 
Public Service Law, § 139.—¥Felder vy. 
Fullen, 27 N.Y.S.2d 699. 

An employee of State Transit Com- 
mission whose position had been abol- 
ished for reasons of economy and who 
failed to show that he came within 
provisions of Civil Service Law or 
Public Service Law relating to trans- 
fer to new position upon abolition of 
old position or transfer of duties 
thereof was not entitled to transfer 
to New York City Board of Transpor- 
tation, where transfer could not be 
made without ousting employees who 
had been continued in employment by 
board under mandate of the Wicks 
Law. Civil Service Law, §§ 16, 31; 
Public Service Law, § 139; Laws 1939, 
ce. 927.—Felder v. Fullen, 27 N.Y.S.2d 
699. 

Pa.Com.Pl. On a case stated, in an 
action by an individual against the 
Liquor Control Board, to retain his po- 
sition with the Board, the evidence in- 
dicated, inter alia: that the plaintiff, 
as a result of having taken a competi- 
tive examination for the position of 
clerk in a State Liquor Store, received 
a rating of No. 9 on the list of eligi- 
bles, from which list he was _ certified 
to the Board, and was offered tempo- 
rary employment on Nov, 16, 1937, 


938, he was furloughed, being re 
ealled on March 2, 1938 for temporary 


service at which he worked until Sept. 


30, 1939, when he was again fur- 
loughed; that on Nov. 1, 1939, he was 
again recalled, being informed that his 
services would be only temporary, and 
was furloughed on Jan. 16, 1940; that 
on Feb. 26, 1940 he was again recalled 
in the same manner, and has served 
eontinuously until the present time; 
that prior to the appointment of the 
plaintiff, the temporary employment 
was offered to two other persons, both 
non-veterans, who rank No. and 6 
respectively on the same eligible list, 
but those individuals refused to accept; 
that on May 1, 1940, the Board em- 
ployed, in permanent positions, three 
individuals who ranked 59, 85 and 123 
on the eligible list, because they were 
veterans, under the provisions of the 
Act of June 27, 1989, P.L. 1198, 51 P. 
S. § 491, 1 et seq., and that because of 
the cessation of the temporary condi- 
tions, the plaintiff was notified, on May 
1, 1940, that he would be furloughed 
on May 13, 1940, whereupon he secured 
the preliminary injunetion in this case. 
Held, that the Act of 1937, P.L. 1762, 
47 P.S. § 744-1 et seq., provides for but 
one class of appointments, to wit; per- 
manent ones, and that, therefore, the 
plaintiff must be considered as havi 

been a permanent employee prior to the 
enactment and effective date of the Act 
of 1:939) PU, 1108,.514 PS 48 499.2) let 
seq., relating to the preference for vet- 
erans. The plaintiff is therefore, enti- 
tled to appointment before the three 
veterans. who ranked 59, 85 and 123 


and before the two men who outranked. 


the plaintiff but who refused to ac- 
cept the positions when offered.—Nester 
v. Hitchler, 50 Dauph. 344. 
§ 190 
Ind. The constitutional provision 
that in case of vacancy in any state 
office, whether in the legislative, ju- 


dicial, or executive, including the ad- ° 


ministrative department the Governor 
shall appoint an incumbent to fill the 
vacaney until the normal constitutional 
appointive power may be exercised, evi- 
dences an intention that, except in 
cases where the power of appointment 
is merely incidental to a major power 
expressly granted, the appointing pow- 
er is to rest in the Governor. Const. 
art,: 4; § 1°) art. 5, 
art. 7, § 1—Tucker vy. State, 
35 N.H.2d 270. 

The constitutional provision that in 
ease of vacancy in any state office, 
whether in the legislative, judicial, or 
executive, including the administrative 
department, the Governor shall appoint 
an incumbent to fill the vacancy until 
a successor has been elected and quali- 
fied, was designed to cover interim 
appointments to offices which were not 
filled by executive appointments, as 


against contention that the enumera- 


tion of instances in which the Governor 
may make appointments excludes from 
his power to appoint all other ap- 
pointments under the rule of constitu- 
tional construction that ‘‘expressio 
unius est exclusio alterius’. Const. 
Ind. art. 5, § 18—Tucker v. State, 35 
N.E.2d 270. 

In absence of an express provision, 
the general executive power vested in 
the Governor by the Constitution does 
not carry with it the power to fill a 
vacancy in an elective office. Const.Ind. 
Bin 5, § 1.—Tucker v. State, 35 N.H.2d 


~ § 205 

Cal.App. The Initiative Act creating 
a State Board of-Chiropractic Examin- 
ers, which contained provisions for 
“staggered terms” of one, two, and 
three years, and which provided that 
the Governor should appoint the board 
members within sixty days from the 
effective date of the act on December 
21,1922, contemplated, in view of uni- 
form interpretation of the act that the 
terms of the original board members 
should begin on the date when they 
were appointed, which was February 
10, 1923, rather than on December 21, 
1922, and hence the terms of all board 
members expire on February 10th of 


es 
(ae 

any 

* December 21. 


articular, year, 
articular year 
n st192 
2.—People ex rel. Lab 
106: P.2d 635. ~ ; 

§ 209 


Ariz. Where there was 
tempted abolition of position of 
tive director and ex officio direc 
unemployment compensation div 
there was no “dismissal, suspens 
demotion” within regulations 0: 
ployment compensation 
and hence no necessity of alleg 
compliance with such*rules as ¢ 
tion of obtaining relief in mand 
proceeding. Code 1939, § 56-1001 
seq.—Donaldson vy, Sisk, 113 2d 

Ariz. The officers liable to i 
ment under the constitutional p 
sion subjecting the governor and oth 
state and judicial officers, exce 
tices of courts not of record, 
peachment for high crimes, misd 
ors, or malfeasance in office a 
for whom members of the const 


‘ 


convention had provided. Cons 
8, pt. 2, § 2—Holmes vy. Osbor: 
P.208 276; - 


’ 


Osborn, 115 P.2d 775. 
The state constitution is a lim 


did not intend to prohibit the legis 
ture from creating other offices thou: 
to be necessary and in the intere 
good government, and to fix t 
cidents of appointment and remova 
Holmes vy. Osborn, 115 P.2d 775. 
The legislature in the creation o 
offices may empower the gover 
make appointments thereto, wi 
vice and consent of the senate, or may 
give the governor alone that power 
with right of removal, but when p- 
pointment is to be approved by th 
senate, the governor may not remo: 


ae 


except in the manner and for the 


causes named by the legislatur 
Holmes v. Osborn, 115 P.2d 775. | 
Mass. A councillor whose office 


grounds stated in the Constitution, ev 


though he is elected by the people of 
a district and not by the people at | 


large. Const. ‘pt. 2) ce. OL SS 2 erane 
‘1, 83 § 38, art. 6; eh °2, $ "3% -Amende 
arts. 10, 18, 16, 25, 64 


33'N.B2d 27 


its related provision that the House of 
Representatives shall be the grand in- 


to carry into effect its purpose to pro- 
vide a method of removing persons 
whose misconduct and maladministra- 
tion in their offices have demonstrated 
their unfitness to continue in office. 
Const. ‘pt..2)ce.-1) § (25 artS* esas ant: 
tet es of the Justices, 33 N.H.2d 


Under the constitutional provision au- 
thorizing the impeachment of any of- 
ficer or officers of the commonwealth for 


misconduct and maladministration in © 


their offices, the words “niisconduct” 
and ‘“maladimninistration” do not de- 
scribe two elements of a single wrong- 
doing, but conduct of either description 
is a ground for impeachment, though it 
must occur “in” the office of the officer 
to be removed, and hence any ‘“miscon- 
duct” or any ‘‘maladministration” of 
any officer of the commonwealth while 


m4 


Beare a of 


maladministration in their offices, with _ 


quest of the commonwealth, and that 
all impeachments made by them ghall 
be heard and tried by the Senate, — 
should be given a construction adapted — 


§ 209 
holding his office that can be said rea- 
--sonably to render him unfit to con- 
tinue to hold the office is such miscon- 
duct ‘in” his office as _ constitutes 
ground for impeachment. Const. pt. 2, 
ce. 1, § 2, art. 8; § 3, art. 6.—Opinion of 
the Justices, 33 N.H.2d 275. 

- Acts or omissions of a councillor oth- 
erwise constituting grounds for im- 
-peachment constitute grounds there- 
_ for even if such acts or omissions oc- 
-. curred during a term of office before 
the term which he is serving when the 
- impeachment is made by the House of 
_ Representatives, since a councillor by 
successive elections continues to hold 
the same office, and any misconduct or 
--maladministration in a previous term 
eceurs “in” his office within the mean- 
ing of the Constitution, notwithstand- 
ing the intervention of one or more re- 
- elections to the office of councillor. 
"Const. pt. 2, c. 1, § 2, art..8; § 3, art. 
int ee eon of the Justices; 33. N.B.2d 
275. 
- N.Y.Sup. Under Public Officers Law 
provision that every resignation shall 
be in writing addressed to the officer 
or body to whom it is made and shall 
take effect upon delivery, where under- 
writing supervisor of the State Insur- 
ance Fund on October 16 delivered a 
writing to State Insurance Fund. ask- 
ing that the fund accept’ the super- 
__visor’s resignation “to become effective 
~ . as of November 1, 1940” and the resig- 
mation was acted upon on October 17, 
upon submission of the letter of resig- 
_ nation, office became vacated and no 
acceptance was necessary, and super- 
_ yisor could not thereafter withdraw his 
-_- resignation. Workmen’s Compensation 
- Law, § 82, subd. 2; Civil Service Law, 
pips ‘3 27, 30; Public Officers Law, §§ 2, 30, 
--—s«-:31,—Hazelton v. Connelly, 25 N.Y.S.2d 
yan el 75 Mise. 765. 


§ 222 

Ariz. “Public policy” forbids an em- 
ployee of the state from accepting re- 
- +muneration for his services from any- 
body other than the state or the de- 
partment thereof which employs him.— 
_ $State ex rel. Frohmiller v. Hendrix, 107 
fo P.2a 1078. 


id iti ¥ 9 8 226 
~—s Ariz. If plaintiff and defendant, 
_ when contract was entered into by 
plaintiff printing company with defend- 
ant, in defendant’s official capacity as 
Secretary of State, for printing publici- 
ty pamphlets concerning initiative and 
referendum measures to be submitted 
to voters at general election in 1938, 
acted in good faith and with knowl- 
edge of facts but were mistaken as to 

Jaw, defendant was not personally lia- 
ple to plaintiff for cost of printing 
rs measures which should have been sub- 
‘mitted to voters in 1936, but if parties 
nt acted with knowledge of facts but in 
Al bad faith and knowing law to be 

; against them, they were in “pari 

delicto” and plaintiff could not recover 
} from defendant for cost of printing 
4 measures that should have been sub- 
mitted. in 1936. Rev.St.1928, §§ 71, 75; 
Rev.Code 1928, § 1746, as amended by 
Laws 1935, ce. 62.—Sims Printing Co. 
v. Kerby, 106 P.2d 197. 

In action against surety on individu- 
al’s official bond as Secretary of State 
and individual to recover money al- 
legedly expended by plaintiff printing 
eompany in connection with contract 
entered into by_ plaintiff with in- 
dividual, in individual’s official capacity 
as Secretary of State, for printing pub- 
licity pamphlets concerning initiative 
and referendum measures to be sub- 
mitted to voters at 1938 general elec- 

' tion, complaint alleging that individual 
knowingly, wrongfully and without au- 
thority and without plaintiff’s knowl- 
edge included measures in pamphlets 

‘i which should have been presented to 
voters at 1936 election was not subject 
to general demurrer as against in- 
dividual. Rev.St.1928, §§ 71, 75; Rev. 
Code 1928, § 1746, as amended by Laws 
1935, ce. 62.—Sims Printing Co. v. Ker- 
by, 106 P.2d 197. 

Cal.App. The doctrine of “respondeat 
superior’ does not apply in the relation 
between state officers or officials and 
their deputies and subordinates, but a 


*e 


ih 


5; \ 
superior officer is liable for the tortious 
act of the subordinate if he participates 
in or directs the act, since in that case 
the act is in contemplation of law the 
act of the superior.—People v. Standard 
Aceident Ins. Co., 108 P.2d 923. i 

N.Y.Sup. Where savings bank paid 
amount of abandoned bank account to 
state comptroller and a claim was pre- 
sented to comptroller for amount of ac- 
count, comptroller was bound to act in 
good faith in paying out money, and 
if facts known to him should have led 
him to inquire and by inquiry comp- 
troller would have discovered real situa- 
tion comptroller acted in ‘bad faith” 
by paying it to one not entitled thereto. 
Banking Law, §, 274-a—Watterson v. 
Tremaine, 24 N.Y.S.2d 830. 

Where money in abandoned bank ac- 
count was paid over to state comp- 
troller by savings bank, and a third 
party made a claim to money and in 
support of claim filed with comptroller 
copies of alleged depositor’s death cer- 
tificate and declaration of intention to 
become a citizen, and inspection of 
declaration of intention would have re- 
vealed that signature thereon was not 
signature of person mentioned in death 
certificate, and comptroller made no in- 
quiry, comptroller did not act in “good 
faith” in paying amount of deposit to 
third party and was liable for deposit 
to administratrix who subsequently 
presented convincing roof that in- 
testate was depositor. anking Law, § 
274-a; State Finance Law. § 85, subd. 
Sai doe v. Tremaine, 24 N.Y.S.2d 


Where money in abandoned bank ac- 
count was paid over to state comp- 
troller by savings bank, and comp- 
troller paid amount of deposit to a 
spurious claimant who furnished comp- 
troller with bond agreeing to indemnify 
comptroller against claims by others 
for amount of deposit, comptroller 
could not defeat rightful owner’s claim 
for amount of deposit on ground that 
comptroller had no funds in his hands 
with which to pay rightful owner and 
that she would have to resort to Court 
of Claims. Bankin Law, § 274-a; 
State Finance Tawi 85, subds. 3, 4.— 
eget vy. Tremaine, 24 N.Y.S.2d 


i § 229 
Ill, Evidence, failing to show that 
any typhoid bacillus was found in 
drinking water at state hospital, or 
that there was any leak or defect in 
system of plumbing and sewage dis- 
posal, or that any such contamination 
entered well, but showing that infec- 
tion came from certain person, was in- 
sufficient to warrant conviction of di- 
rector of state department of public 
welfare for ‘palpable omission of 
duty.” Smith-Hurd Stats. c. 38, § 449. 
—People v. Bowen, 33 N.H.2d 587, 376 

THe S17. 
236 


§ 

Ariz. Where defendant, in his capaci- 
ty as Secretary of State, had no au- 
thority to include 1936 measures in 
publicity pamphlets setting forth initia- 
tive and referendum measures to be 
submitted to voters at general election 
in 1938, defendant’s act in contracting 
with plaintiff printing company to have 
1936 acts included in 1938 pamphlets 
was not an “official act,’? and hence 
neither defendant nor surety on defend- 
ant’s official bond was liable for such 
act in action on bond. Revy.St.1928, §§ 
71, 75; -Rev.Code 1928, § 1746, as 
amended by Laws 1935, c. 62.—Sims 
Printing Co. v. Kerby, 106 P.2d 197. 


§ 249 

Ariz. It was not intended that the 
veto power conferred on the governor 
should be applied to employments and 
compensations which have been ap- 
proved by a predecessor in office. Code 
1939, § 56-905.—McGinness v. Hunt, 111 
P.2d 65. 

Cal.App. Where personnel board ex- 
ercised authority under Civil Service 
Act and fixed probationary period of 
an employee at six months, and peti- 
tioner was appointed to position of 
personnel record officer of National 
Guard on August 13, 1938, his proba- 
tionary service terminated Fe ruary 


+? Hr iene 4 Be ~ 
fe 
tee phe cE 
12, 1939, notwithstanding duri 
weeks petitioner was confined 


pital because of personal injuries, he inal 


performed only a portion of duties im- — 
posed upon him, and notwithstanding | 
that three days before his probationary 
period expired he was served with no- 
tice that his term would expire at a 
specific date more than three weeks 
after his tenure became permanent, and 
he was entitled to reinstatement and 
compensation from time of his dis- 
charge. St.1937, pp. 2086, 2088, 2099, 
2100, 2102, 2106, 10, 35(a), 128, 122, 
150, 173.—Wiles v. State Personnel 
Board of California, 111 P.2d 928. 

Fla. Legislature may fix compensa- 
tion of state and county officers by 
fees, flat salary, or any other way, 
there being no prescribed formula for 
fixing a salary or making an appropri- 
ation for it.—State ex rel. Knott v. 
Lee, 197 So. 681. 

Fla, Where budget commission rec- 
ommended that Legislature raise state 
treasurer’s salary to $6,000 per year, 
and appropriations committee placed 
amount recommended in general appro- 
priation bill, and bill was passed car- 
rying such amount after amendment 
was added providing that where sal- 
ary of a state officer was not changed 
by act of Legislature, appropriation for 
salaries respecting such officer should 
control his compensation, and every 
member of Legislature was advised of 
amendment, and no other act changed 
treasurer’s salary, treasurer was en- 
titled to salary of $6,000 per year. 
Acts 1939, c. 19280, § 11(a); Const. 
art. 4, § 29-—State ex rel. Knott v. 
Lee, 197 So. 681. 

Fla. Where executive chairman of 
the Everglades National Park Commis- 
sion resigned as member of the com- 
mission and as chairman, but chairman 
allegedly continued to function until 
appointment and qualification of his 
successor, chairman’s incumbency of of- 
fice as member and chairman did not 
terminate until appointment and quali- 
fication of successor, and, where dur- 
ing interim between acceptance of res- 
ignation and appointment of successor 
he continued to perform the duties of 
his office, he was entitled to compensa- 
tion at statutory rate for his services 
during that period and writ of manda- 
mus requiring state comptroller to sign 
salary warrants was awarded. Acts 
1929, c. 13887, § 1, as amended by Acts 
1935, ec. 16996, § 1.—State ex rel. Coe 
v. Lee, 3 So.2d 497. 

The constitutional provision that all 
state, county, and municipal officers 
shall continue in office after expiration 
of their official terms until their suc- 
cessors are duly qualified, was not de- 
terminative of salary rights of one who 
resigned from position as member of 
Everglades National Park Commission 
but continued to function until ap- 
pointment and qualification of succes- 
sor, since constitutional provision ap- 
plied only to officers holding over after 
expiration of their official terms. 
Const. art. 16, § 14.—State ex rel. Coe 
v. Lee, 3 So.2d 497. 

Ga. Under aet approved March 25, 
1937, changing name of Department of 
Industrial Relations to that of In- 
dustrial Board, and providing that 
such board should have all power and 
authority theretofore vested in Depart- 
ment of Industrial Relations, the office 
of directo? of Department of Industrial 
Relations was abolished, and hence ad 
interim appointee could not recover 
salary allegedly accruing after March 


25, 1937. Laws 1937, pp. 231, 233, §§ 
2, 5—Sims v. Tucker, 13 S.H.2d 773, 
191 Ga. 676. 

Idaho. The statute providing for 


further compensation for speaker of 
house and president of senate for 
services performed after adjournment 
of session is unconstitutional, since 
under the constitution it was duty of 
such officers to perform all their acts 
as speaker of the house and president 
of the senate for compensation fixed 
by the constitution. Laws 1937, ec. 
167; Const. art. 3, § 23; art. 4, § 19. 
—State ex rel. Wright v. Gossett, 11 
P.2d 415. 


The actual work of preparing legis- 


speaker of the house and president of 
senate for services performed after 
adjournment of session. Laws 1937, ¢. 
16%. -Conste art..3; $5235 artie4: §§-1/8; 
19.—State ex rel. Wright v. Gossett, 
113 P.2d 415. 

The duty of signing bills and joint 
resolutions which have been passed 
by the legislature and which remain 
unsigned at time of adjournment de- 
volves on the speaker of the house of 
representatives and lieutenant gover- 
nor acting in his capacity as speaker 
of the senate, as regards validity of 
statute providing further compensa- 
tion for speaker of the house and 
president of senate for services per- 
formed after adjournment of the ses- 
sion, Laws1937,.c. 167: Const: art: 
3, §§ 21, 23.—State ex rel. Wright v. 
Gossett, 113 P.2d 415. 


The fact that the legislature desig- 
nated a speaker of house of repre- 
sentatives and chief clerk of the 
house and president and secretary of 
the senate in their official capacities 
to complete unfinished business of 
legislature and then specified the acts 
to be done by the officials and so 
many of the attachés and employees 
of either house as might be necessary 
to finish the work, indicated that it 
was not the legislative intention that 
the speaker of the house and president 
of the senate should perform the man- 
ual labor of completing the legislative 
work, or that they were required, or 
expected, to do anything not germane 
to their respective offices, as regards 
constitutionality of statute providing 
further compensation for speaker of 
house and president of senate for serv- 
ices performed after adjournment of 
the session. Laws 1937, c. 167; Const. 
art. 3, §§ 21, 23.—State ex rel. Wright 
v. Gossett, 113 P.2d 415. 

In constitutional provision fixing 
salary of governor and other state of- 
ficers, and providing that the com- 
pensation ‘‘enumerated’’ shall be in 
full for all services by said officers 
respectively, the word “enumerated” 
does not apply exclusively to the com- 
pensations which are expressed in a 
specified number of dollars per annum, 
but applies to the per diem compen- 
sation of lieutenant governor, the 
amount of which is fixed by reference 
to the per diem compensation of the 
speaker of the house of representa- 
tives, since “enumerated” as used in 
the constitutional provision expresses 
the same meaning as would have been 
conveyed had words “designated” or 
“snecifically mentioned” been used in 


its stead. Const. art. 4, § 19.—State 
ex rel. Wright v. Gossett, 113 P.2d 
415. 

N.J. The amendment to the police 


pension act having proviso that an ap- 
plicant. 40 years of age with 15 years 
of service should be eligible for retire- 
ment at one-third of his salary and al- 
lowance did not apply to a superintend- 
ent of state police whose term of office 
had expired year before the amendment. 
N.J.S.A. 53:5-1 to 53 :5-7.—Schwarzkopf 
vy. State House Commission, 17 A.2d 
165, 125 NJ.L. 508, affirming 8 A.2d 
103) 123 N.d.Ls 78. 

N.Y. The provision of the Military 
Law permitting officers and employees 
of a state, or political subdivision, to 


absent themselves for military or 
naval duty, invokes the constitutional 
provisions devised to secure continu- 


ance in public service of those found 


competent to discharge the duties 
thereof. Military Law, § 245, subd, 1; 
Ceast. art. 5, § 6—Hoyt v. Broome 


‘NE.2d 481, 
916, Se ing 2) 
Mise. 896. 

Me Under con 
that members of the Legislature shall 
receive from the public treasury a 
per diem of not exceeding $10 per 
day for the first 120 days of each ses- 
sion and not exceeding $5 per day 
for the remainder of the session, the 
right to per diem of $10 for the first 
120 days of each session is not de- 
pendent upon actual attendance on the 
sessions of the Legislature, and all 
that is required is that the Legisla- 
ture be in session and that the claim- 
ant be a member thereof. Vernon’s 
Ann.St.Const. art. 3, § 24.—Spears v. 
SDEDDATG, 150 S.W.2d 769, 186 Tex. 


Under constitutional provision fix- 
ing pay of a member of the’ Legisla- 
ture at a per diem of not exceeding 
$10 per day for the first 120 days of 
each session, compensation provided 
for covers and includes all services 
that may be required of the member 
during his entire term of office in- 
cluding the time served by him on 
committees between sessions of the 
Legislature. Vernon’s Ann.St.Const. 
art. 3, § 24.—Spears v. Sheppard, 150 
S.W.2d 769, 136 Tex. 277. 

Under constitutional provision fix- 
ing pay of member of the Legislature 
at a per diem of not exceeding $10 
per day for the first 120 days of each 
session, a member of the National 
Guard who was called into active army 
service, but who was also duly elected 
and qualified member of Texas. Senate, 
was entitled to per diem and mileage 
fees for the 73 days that Legislature 
was in session from January 14 to 
March 28, 1941, during which time the 
Senate had been in open session for 
44 days and in recess 29 days, not- 
withstanding that Senate Journal 


showed that senator had been present’ 


16 of the 44 days and absent and 
marked excused for remaining 28 
days. Vernon’s Ann.St.Const. art. 3, § 
24.—Spears vy. Sheppard, 150 S.W.2d 
469, 136: Tex. 277. 

The statute entitling all officers and 
employees of the state and its sub- 
divisions, who shall be members of 
the National Guard, to leave of ab- 
sence without loss of efficiency rat- 
ing on all days during which they 
are required to engage in training 
without loss of pay for the first 12 
days of such leave of absence, does 
not apply to members of the Legisla- 
ture, but only to those employees who 
are members of the National Guard 
and whose salary and tenure of of- 
fice are fixed by the Legislature and 
not by the Constitution. Vernon’s 
Ann.Civ.St. art. 5890a; Vernon’s Ann. 
St.Const. art. 3, § 24.—Spears v. Shep- 
pard, 150 S.W.2d oe. 136 Tex, 277. 


Fla. The Governor is authorized to 
hire and discharge, and to raise or 
lower the compensation of employees 
of his office, or to reassign them to oth- 
er work in the discretion of the Govern- 
Oram te ex rel, Neill v. Lee, 200 So. 

The Governor of the state had author- 
fty to reassign assistant secretary to 
the Governor who had received a sal- 
ary of $850 per month to work in the 
Governor’s office at a salary of $200 
per month, and the assistant secretary 
was not entitled thereafter to her orig- 
inal salary.—State ex rel. Neill v. Lee, 
200 So. 701. 

§ 251 

Cal.App. Where public employees 
holding positions in civil service are 
discharging their duties under color of 
right, a person claiming to be entitled 
to possession of position cannot main- 
tain an action against the state or 
other governmental body for the 
emoluments of the office without first 
establishing his right to the position 
by direct proceedings.—Conover _ vy. 
Board of Equalization, 112 P.2d 341. 

Idaho. An officer who claims and 
receives compensation in excess of 
amount limited by the constitution is 
liable in the amount of such excess in 
an action brought by the state to re- 


stitutional provision. 


i 


‘cover the ille 


8 


. eer 
sation in excess of that to w ey 
were entitled under the cons tate 
the state was not precluded from re-— 
covering the illegal payme! 


theory that the board of exa 
was vested with absolute power | 
termine rightly or wrongly the 
jection or payment of claims, si 
the board of examiners does not p 
on claims for salaries and com 
tion of officers fixed by law. 
1937, ¢.. 167; Const.)art. 93,9) Sms 
4, §§ 18, 19.—State ex rel. Wri) 
Gossett, 113 P.2d a 

53 


uary 7, 1939, such person did not hol 
such position before order of the p 
sonnel board, and was not entit 
salary attaching to the position 
to the date of such order. Cons 
24, § 1 et seq.—Conover v. Bo 
Equalization, 112 P.2d 341. _ 


§ 257 RIP 

Cal.App. Under constitutional — 
vision for blanketing into the 
service of certain public empk 
such employees came into the Gi 
service with the salaries which t 
were then getting and they wet 
continue to receive such salaries unt 
the personnel board should give th 
the class and grade appropriate to th 
work, and personnel board was wi 
out power to give employee retroa 
tively a salary higher than that w) 
she was receiving when she ente 
the civil service. Const. art. 24, 
et seq.—Conover v. Board of Equa 
tion, 112 Pi2d- 341, : =) 

The fact: that a position of a 
service employee was improperly cl: 


Equalization, 112 P.2d 841. Fiske ae 
N.Y.App.Div. The statute providin 
for adjustment of state employees’ 
aries to correspond with those speci 
in sections of Civil Service Law as ad 
ed by such statute did not replace se 
tion of such law providing that em- 
ployee reinstated from preferred 
after his separation from service shal 
receive at least same salary as at tim 
of such separation. Civil Service Law, 
§ 31-c; Laws 1938, c. 498, § 2—Legg 
v. Brandt, 26 N.Y.S.2d 374, 261 Ap 
Div, 819. 34 
N.Y.Sup. Under statute, a member of 
State Employees’ Retirement System to 
become entitled upon retirement to 
more than his accumulated contribu- — 
tions is required to survive for 30 days © 
date of filing with comptroller of writ- 
ten application for retirement, and ii 
application is filed and member fails to 
survive for 30 days, benefits to bene- 
ficiary are limited to payment of ae- 
cumulated contributions and death 
benefit. Civil Service Law, §§ 61, 62, — 
subd. 1; § 68.—O’Brien v. Tremaine, 22 — 
N.Y.S.2d'647, 175) Mise. 57: une Rec, 
N.Y.Ct.Cl. Former attendant at the — 
Central Islip State Hospital, who vol- 
untarily resigned her position in two  —— 
instances, was not entitled to have ; 
claim allowed against the State of New 
York for refund of contributions made 
to the State Hospital Retirement Fund, 
because of the fact that severance of 
employment was _ voluntary. Mental 
Hygiene Law, § 177.—McCann y. State, 
26 N.Y.S.2d 565, 176 Misc. 63. 
Pa. Under statute granting state em- 
ployees 15 days’ leave of absence with 
full pay each year, a leave of 15 days 
out of a full year of service was con- 
templated, and employee who was dis- 
charged in May was not entitled to 
compensation for a full 15 days’ leaye 
of absence. 71 P.S. § 82.—Raffo vy. 
Roberts, 17 A.2d 194, 340 Pa. 3438. 
The provision of statute granting 
state employees 15 days’ leave of ab- 
sence with full pay each year, that pay 


of employee should cease upon expira- 
ion of the granted leave regardless of 


the rolls of the state department, is not 
a grant but a limitation intended to 
guard against excessive payments, and 
Means that leave with pay must cease 
at expiration of period granted even 
_ though employee fails to return to ac- 
est tive service and department continues 
to carry his name on the rolls. 71 P.S. 
82.—Raffo vy. Roberts, 17 A.2d 194, 

40 Pa. 343. 
- Wash. Under statute appropriating 
‘money to reimburse members of legis- 
Jature for their expenses for subsistence 
and lodging while absent from their 
usual places of residence in service of 
the state, legislature’s intent was to 
- provide a remedy for an unfortunate 
condition respecting expenses of mem- 
bers of legislature. Laws 1941, ¢. 
as ex rel. Todd v. Yelle, 110 P.2d 


_ By refusing to approve proposed con- 
stitutional amendment which would 
have authorized legislature to raise or 
lower salaries of state officers, the vot- 


ce. 4. 
ante ex rel. Todd y. Yelle, 110 P.2d 
ames Sh . 
The doctrine of “expressio unius est 
exclusio alterius” does not apply to 
constitutional provision respecting 
- compensation and traveling expenses to 
be allowed members of legislature so 
as to preclude legislature from enacting 
_ statute appropriating money to reim- 
-burse members of legislature for their 
expenses for subsistence and lodging 
while absent from their usual places of 
_ residence in service of the state. Const. 
Peart. 2;.§ 23; Laws 1941, ‘c. 4.—State 
_ ex rel. Todd v. Yelle, 110 P.2d 162. 
_ The statute appropriating money to 
reimburse members of legislature for 
_ their expenses for subsistence and lodg- 
in while absent from their usual 


members of legislature. 
_ 23; Laws 1941, ¢. 4.—State ex rel, 
Todd v. Yelle, 110 P.2d 162. 
- A limitation upon power of legisla- 
ture to pass a statute reimbursing its 
members for their expenditures for 
lodging and subsistence while away 
from their homes in service of the state 
‘eannot by implication be read into con- 
 stitutional provision concerning com- 
pensation and allowance for traveling 
expenses of members of legislature. 
Const. art. 2, § 23.—State ex rel. Todd 
Me van elle; 110 P.2d 162. 
The statute, appropriating money to 
_~reimburse members of legislature for 
their expenses for subsistence and 
‘ lodging while absent from their usual 
fy places of residence in service of the 
state, cannot be attacked on ground 
that a subsequent legislature might 
‘pass an act providing for reimburse- 
ment for expenses up to a greater 
amount per day. Laws 1941, «. 4.— 
State ex rel. Todd v. Yelle, 110 P.2d 


162. 
§ 273 

‘ D.C.N.J. A state may create an 
agency for purpose of carrying out a 
state duty or function.—Howell y. Port 
of New York Authority, 34 F.Supp. 797. 
The Port of New York Authority, a 
bi-state corporation and a joint or 
' eommon agency of states of New York 
and New Jersey performing govern- 
mental functions which project beyond 
iv state lines, is a sovereign agency of the 
states and is immune from suit without 
' its consent. Laws N.Y.1917, c. 426; 
Laws N.J.1917, ec. 130; Laws N.Y.1921, 
ce. 154, amended Laws 1930, c. 419; 
N.J.S.A. 32:1-1 et seq.; Laws N.Y.1922, 
me 4c ana.» oO; —N:J.S.A. 321-26 to 
32 :1-35, and 32:1-33; Laws N.Y.1927, 
ec. 700; N.J.S.A. 32:2-6 to 32:2-9; 
WAaWSeIN: X,1981,° Ci 48 c:2 653, So1s NG 
J.S.A. 32:1-141 to 32:1-1438, 32 :1-144.— 


-employee’s continuation thereafter upon | 


‘supposes a liability for 


4 


Near a 


Howell v. Port of. 
34 F.Supp. 797. es 

N.J.Sup. The state may create an 
agency for the purpose of carrying 
eut a state duty or function, but a 
suit cannot be maintained against such 
state agency if the effect of the action 
is a suit against the state, unless the 
state has consented to be sued.—Miller 
v. Port of New York Authority, 15 A. 
2d 262, 18 N.J.Misc. 601. 


§ 274 

Ohio. The statute setting forth the 
powers and the purpose of the Public 
Institutional Building Authority  in- 
dicates that the primary and para- 
mount purpose cf the Authority is to 
construct buildings on _ state-owned 
property without pledging the credit of 
the state. Gen.Code, § 2332-4; Const. 
art. 7, § 1.—State ex rel. Public Institu- 
tional Bldg. Authority v. Neffner, 30 N. 
H.2d 705, 187 Ohio St. 390. 

When, in resolution of the Public In- 
stitutional Building Authority author- 
izing issuance of bonds, Authority 
agreed to apply funds received from 
the Department of Public Welfare to 
the payment of the reasonable cost of 
“maintenance” and repair of institution 
for feeble-minded, and the reasonable 
expenses of the Authority, attributable 
to that institution, the word ‘“main- 
tenance’ could not mean the medical 
care, feeding, and other expenses of 
caring for the feeble-minded, but re- 
ferred to the actual physical care of 
the buildings, since the Authority does 
not have the power to undertake the 
maintenance and care of the_ feeble- 
minded: Gen.Code, § 2332-3a.—State ex 
rel. Public Institutional Bldg. Author- 
ity v. Neffner, 30 N.H.2d 705, 137 Ohio 
St. 390. 

Okl. The mere fact that the Grand 
River Dam Authority is an agency of 
the state does not extend to it the im- 
munity of the sovereign from suit, and 
the Legislature in creating the Author- 
ity did not intend that in suing or be- 
ing sued the Authority should not be 
subject to the ordinary ‘incident’ of 
litigation in being liable for costs which 
might properly be awarded against a 
private party in a similar action. 82 
OkLSt.Ann. § 861 et seq.—Grand River 
Dam Authority v. Grand-Hydro, 111 P. 
2d 488. 

Authority of a governmental agency 
to sue and be sued without more pre- 
the ordinary 
“incidents” of an action or special 
proceeding, including the liability for 
costs. 12 Okl.St.Ann. § 921; 28 OkILSt. 
Ann. § 31.—Grand River Dam Authority 
v. Grand-Hydro, 111 P.2d 488. 

Pa. The Chester County Institution 
District, by which the Chester County 
Hospital for the Insane is operated, is 
a “state agency” performing a ‘‘govern- 
mental function’. 62 P.S. § 2201 et 
seq.—Chester County Institution Dist. 
v. Commonwealth, 17 A.2d 212, 341 Pa. 
49. 

The commonwealth, within constitu- 


tional limitations, has absolute control . 


over state agencies performing govern- 
mental functions and may add to or 
subtract from the duties to be per- 
formed by them, or may abolish them 
and take the property with which the 
duties were performed, without compen- 
sating the agency therefor.—Chester 
County Institution Dist. v. Common- 
wealth, 17 A.2d 212, 341 Pa. 49. 


§ 276 

Pa. Testatrix had right to give res- 
iduary estate to the commonwealth, and 
the commonwealth had the right to re- 
ceive the property, in absence of con- 
stitutional or statutory prohibition. 20 
P.S. § 181 et seq.—In re Edge’s Hstate, 
14 A.2d 293, 339 Pa. 67. 

A devise or bequest to the common- 
wealth is not violative of public pol- 
icy. 20 P.S. § 181 et seq.—In re Hdge’s 
Hstate, 14 A.2d 293, 839 Pa. 67. 

The validity of bequest or devise to 
the commonwealth is not dependent on 
whether Legislature has first authorized 
receipt thereof. 20 P.S. § 181 et seg.— 
In re Edge’s Estate, 14 A.2d 293, 339 
Pa. 67. 

The statute providing that bequest 
of personal property: to commonwealth 


thority, 


aia 
be received by departm 
enue and transmitted to sta E G 
ser for deposit in general fund is a pure- 


which property received by common- 
wealth under a will is to be handled, 
and is not to be construed as furnish- 
ing authority for acceptance of such 
gift, since antecedent consent on part 
of legislature is not required. 71 P.S. 
§ 1578 et seq.—In re Edge’s Estate, 14 
A.2d 293, 339 Pa. 67. : 


§ 280 

Mich. The State Land Office Board 
Act, which for purpose of administra- 
tion of state lands acquired pursuant 
to tax sales assigned to department of 
conservation lands in eounties lying 
north of a certain line, and to state 
land office board lands in counties ly- 
ing south thereof, is not unconstitu- 
tional, as constituting discrimination 
and unlawful classification in violation 
of Federal ,and State Constitutions. 
Pub.Acts 1937, No. 155, as amended, 
Comp.Laws Supp.1940, §§ 8723-1 _ to 
8723-14; Const.Mich. art. 2, § 1; U.S. 
C.A.Const. Amend. 14.—Baker vy. State 
Land Office Board, 298 N.W. 763, 294 
Mich. 587. 

Ohio App. Under statute authoriz- 
ing department of public works to 
lease unproductive and unused lands 
or other property under control of 
state government, superintendent of 
public works, as director of depart- 
ment of public works, had authority 
to sublease part of building leased 
from owner for state purposes, with 
reservation that a part of building 
could be used for cafeteria purposes, 
for use as cafeteria, and fact that 
superintendent made lease was_ suffi- 
cient evidence that he made necessary 
preliminary investigation and as a re- 
suj~ thereof determined that space 
sublet was “unproductive and unused 
lands or other property under control 
of state government”. Gen.Code, §§ 
154-40(9), 1346-5.—State v. Miller, 34 
N.E.2d 573, 66 Ohio App. 449. 


§ 281 

C.C.A.Pa. The state can direct any 
eonstitutional method for collection of 
its obligations.—In re Wm. Akers, Jr., 
Co., 121 F.2d 846, reversing 31 F.Supp. 
§60; In re Fidelity Fuel Co., 121 F.2d 
846, reversing 35 F.Supp. 919; In re 
Umans Bleachery, 121 F.2d 846, revers- 
ing 34 F.Supp. 694. 


N.Y.App.Div. ‘lie provisions of labor 
law requiring public improvement con- 
tractor and subcontractors to file state- 
ment showing amount due for wages, 
and authorizing the withholding of 
amount due for wages for benefit of la- 
borers, were not part of public im- 
provement contract executed several 
months before enactment of such pro- 
visions. Labor Law, §§ 220-a to 220-e, 
as enacted by Laws 1932, ¢«. 472.— 
Carder Realty Corporation v. State, 23 
N.Y.S8.2d 395, 260 App.Div. 459, re- 
versing 15 N.Y.S.2d 604, 172 Misc. 498. 

When the state is one of the con- 
tracting parties, it has no greater right 
or power in prescribing how the con- 
tractor shall conduct himself in refer- 
ence to obligations imposed upon him 
by the laws of the state than a private 
owner under a contract containing like 
provisions.—Carder Realty Corporation 
v. State, 23 N.Y.S.2d 395, 260 App.Div. 
459, reversing 15 N.Y.S.2d 604, 172 
Misc, 498. 

Where the state has let out the per- 
formance of work to a contractor, it 
cannot prescribe how the contractor 
shall discharge his obligation to third 
parties unless it is reserved by the 
contract.—Carder Realty Corporation v. 
State, 23 N.Y.8.2d 395, 260 App.Div. 
459, reversing 15 N.Y.S.2d 604, 172 
Mise. 498. 

Okl. The section of the Constitution 
providing that the Legislature shall 
have no power to release or extinguish, 
or to authorize the releasing or extin- 
guishing, in whole or in part, the in- 
debtedness, liabilities, or obligations of 
any corporation or individual to the 
state or any county or other municipal 
subdivision thereof, was intended to 


ly procedural act respecting manner in — 


ots dl eget ie. 
Ariz, A printing company which en- 
tered into contract with defendant, in 
defendant’s capacity as Secretary of 
State, to print publicity pamphlets set- 
ting forth initiative and referendum 
measures to be submitted to voters at 
general election in 1938, was charge- 
able with knowledge that defendant had 
no authority, in his capacity as secre- 
tary, to have printed in pamphlets 
measures which could not be submitted 
to voters, in 1938. Rev.Code 1928, § 
1746, as amended by Laws 19385, ec. 62. 
—Sims Printing Co. v. Kerby, 106 P.2d 


197. 
§ 293 ; 

N.Y.App.Div. A provision in con- 
tract for sale of milk to state hospital 
at agreed price, that in event official 
price regulations were promulgated, Di- 
vision of Standards and Purchase could 
in its discretion permit adjustment of 
price paid for milk delivered, permitted 
adjustment in discretion of only one 
party and was not definite and ex- 
plicit as to contractual obligations and 
rights of both parties to contract, and 
was not binding on the state and did 
not compel granting of price adjust- 
ment to compensate seller for price in- 
crease under official price regulations. 
Agriculture and Markets Law, §§ 258k- 
258n.—Queensboro Farm Products v. 
State, 29 N.Y.S.2d 563, 262 App.Div. 
426, affirming 24 N.Y.S.2d 413, 175 
Misc. 574, 


§ 296 

N.Y.App.Div. Under State Finance 
Law, the Commissioner of Standards 
and Purchase, in exercise of reasonable 
power necessary to efficient administra- 
tion of business of state, had power to 
make an award upon receiving tie bids 
from two equally responsible bidders 
upon similar products, especially where 
commissioner gave notice to,bidders in 
ease of a tie bid that he had power to 
make an award, and both bidders 
signed bids with full knowledge of 
general specifications and special speci- 
fications. and commissioner’s right to 
make an award in case of a tie bid. 
State Finance Law, §§ 160, 161, 164, 
172, 174; § 163, subd. 9.—Dictaphone 
Corporation v. O’Leary, 29 N.Y.S.2d 
- 352,) 262 App.Div., 359: 

- Where general specifications for bids 
on products to be furnished state pro- 
vided that preference would be given to 
resident bidders of state, other things 
being equal, act of Commissioner of 
Standards and Furchase, in making an 
award to New Jersey corporation with 
its facilities and manufacturing plant 
mostly in New Jersey, but which was 
authorized to do business in New York 
and had branch offices therein, in pref- 
erence to New York corporation, which 
had its factory and manufacturing fa- 
cilities in Connecticut, upon receiving 
tie bids pursuant to special specifica- 
tions, did not violate general specifi- 
eations, since a trading corporation 
which had filed its designation pursu- 
ant to laws of New York and had re- 
ceived its license was a “resident” of 
New York within contemplation of the 
Jaw. State Finance Law, §§ 160, 161, 
164, 172, 174; § 163, subd. 9,—Dicta- 
phone Corporation v. O’Leary, 29 N.Y. 
S8.2d 352, 262 App.Div. 359. 

The provision of State Finance Law 
requiring administrative officer or 
board to award contracts to lowest re- 
sponsible bidder was not enacted for 
benefit of bidders but for benefit and 
protection of the public, and no private 
person has an action for its violation. 
State Finance Law, § 174.—Dictaphone 
Corporation v. O’Leary, 29 N.Y.S.2d 
352, 262 App.Div. 359. 


§ 303 

Ga.App. The phrase “and for a com- 
pliance with the laws appertaining 
-thereto” as used in statute relating to 
requirement of bond from contractor on 
public works refers to lien laws or 
remedies which appertain to persons 
furnishing work, tools, machinery, skill, 


; J u 
v. Nation B. 


705. 


indemnify subcontractors for labor per- 


construction of a public building and 


requiring claimant to file notice of 


claim and stop notice and mechanics’ 
lien statute which requires claimant to 
file bill of particulars stating the bal- 
ance justly due are not analogous and 
they do not require the same applica- 
tion, since in the former, recovery is 
based on bond the conditions of which 
were voluntarily undertaken, whereas in 
the latter recovery is based solely on a 
liability imposed by statute and must 
be more strictly construed. N.J.S.A. 
2:60-207, 2:60-209, 2:60-130.—Mona- 
han v. Seaboard Surety Co., 18 A.2d 40, 
126 N.J.L. 148, 

In action on surety bond given un- 
der statute to indemnify subcontrac- 
tors for labor performed and materials 
furnished in the construction of a pub- 
lic building, plaintiff's claim was not 
illegal although it was $1,029.50 in ex- 
cess of judgment, and allowance of 
interest and counsel fees could not be 
refused on ground of illegality of 
claim. N.J.S.A. 2:60-207, 2:60-209, 2: 
60-210.—Monahan v. Seaboard Surety 
Co., 18 A.2d 40, 126 N.J.L. 148. 

Where under statute no right of ac- 
tion accrued under surety bond given to 
indemnify subcontractors for labor per- 
formed and materials furnished in con- 
struction of public building until 80 
days after acceptance of building, in- 
terest was properly computed from 
that time, notwithstanding part of 
claim was disallowed. N.J.S.A. 2:60- 
207, 2:60-209, 2:60-210.—Monahan v. 
Seaboard Surety Co., 18 A.2d 40, 126 
N.J.L. 148. : 

The purpose of statute requiring 
surety bond to indemnify subcontractor 
for labor performed and materials fur- 
nished in the construction of a public 
building is to give security to all per- 
sons furnishing labor and materials on 
public work. N.J.S.A. 2:60-207.—Mon- 
ahun v. Seaboard Surety Co., 18 A.2d 
40, 126 N.J.L. 148. 

Surety on bond given to indemnify 
subcontractors for labor performed and 
materials furnished in the construction 
of public building should not be fa- 
vored in the law as against claimants 
who furnished labor and materials on 
public work. N.J.S.A, 2:60-207.—Mon- 
ahan v. Seaboard Surety Co., 18 A.2d 
40, 126 N.J.L. 148. 

N.Y.Sup. The word “material” in 
statute providing that comptroller 
may require bond guaranteeing 
prompt payment of money due to per- 
sons supplying contractor, or subcon- 
tractor with labor and material em- 
ployed and used in carrying out con- 
tract with state for public improve- 
ment, was intended to include only 
material for which mechanics’ lien 
ean be filed. State Finance Law, § 
137.—Hub Oil Co. v. Jodomar, Inc., 27 
N.Y.S.2d 370, 176 Mise. 320. 

Pa.Com.Pl. A bond given in connec- 
tion with a public construction con- 
tract which provides that it is for the 
protection of ‘‘any person, firm or cor- 
poration who has furnished material or 
machinery to be used on, with or incor- 
porated in the work or _ prosecution 
thereof’? must be construed to protect 
persons renting machinery for use on 
the project, or furnishing materials con- 
sumed in the project, even though not 
incorporated in the finished work.— 
Pennsylvania Turnpike Commission, to 
se of, v. Girard Const. Co., 38 D. & C. 


Where a bond given to secure the 
construction of a public project pro- 
vides that it is for the protection of 
laborers and materialmen, and_ that 
such laborers and materialmen “shall 
have a direct right of action against 
the principal and surety on this bond’, 
laborers and materialmen may sue di- 
rectly on the bond even in the absence 
of statutory authority.—Pennsylvania 
Turnpike Commission, to Use of, v. 
Girard Const, Co., 38 D. & C. 1. 


J. The statute requiring bond to _ 


formed and materials furnished in the 


ae ; A ! 
§ 320 
by state 


plat.—State vy. Butka, 299 
230 Iowa 928. sie a 
In action by state for specifi 
formance of contract for conveyance 
realty by defendants to state fo 
way purposes, and for removal by 
of defendants’ oil station to ne 
tion, the statutes providing for 
with the auditor and recorde 
county a complete right of w 
completion of project, and that 
should be done in accordance wit 
veys, plans and specifications 
office of highway commission, © 
applicable in determining w. 
plans and plat of highway proje 
ferred to in contract were a part o 


contract. Code 1939, §§ 4755.09, 4% 
24.—State v. Butka, 299 N.W. 420, 
Iowa 928. is 


Ky. A contractor cannot be h 
sponsible for any damages o casion 
in the performance of a contract m 
with the state if that performance w 
without negligence and _ with : 
terms of the contract.—Johnson 
tucky-Virginia Stone Co., 149. 
496. 286 Ky. 1. oe 

N.Y.Ct.Cl. Provision in contr: 
furnishing of milk by claimant 
hospital at specified price, tha 
event official price regulations we 
mulgated, the Division of 
and Purchase could in its dis 
permit an adjustment of the pr 
milk delivered was merely a | 
to negotiate and did not cor 
“contract” enforceable upon ref 
Division of Standards and Purcl 
allow additional compensation,’ re 
less of whether the refusal was_ 
trary and capricious. Laws 1938 
158, adding Agricultural and Mar 
Law, § 300 et seq.; icultural - 


TOSI Ne 
Farm Products v. State, 
413, 175 Mise. 574. esi! 
Wash. The state should be held t 
resolute good faith in its dealings with 
individuals and in its business rela Sac 
with individuals must not expect m 
favorable treatment than is fair b 
tween individuals.—Bagles y. General 
Hlectric Co., 104 P °d 912. : 
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§ . 
Under Public Building i 
Law provision that each lease entered 
into by trustees of public buildin, 
shall contain a clause that the contract — 
of the state shall be deemed executory 
only to the extent of the moneys avai 
able and no liability shall be ineurr 
by the state beyond the money ava 
able for the purpose, leases entered i 
by the superintendent of public wor 
are subject to termination if there is 
no money available to pay rental, even 
if the statutory provision wus not em- 
bodied in the lease. i i 
Law, § 38, subd. tye wes 
Corporation y. State, 26 N.Y.S.2d_ 47, 
261 App.Div. 363, affirming 20 N.Y.S. 
2d 878. 174 Mise. 375. . 
Where office premises were leased for 
three years to the state and lease con- 
tained statutory. provision that no lia- 
bility should be ineurred by the state 
beyond the money available for the 
purpose, and thereafter necessity for 
office was eliminated and budget for — 
three-month period commencing during © 
the eighth month of the lease carried ~ 
provision for one month’s rent for the. 
premises and no further funds for rent- 
al were available, lease was properly 
terminated by state at expiration of 
month for which funds for rent were 
provided, and no liability was incurred 
for rent accruing after termination not- 
withstanding that money could have 
been made available. Public Buildings 
Law, § 3, subd. 6.—Starling Realty 
Corporation v, State, 26 N.YS.2d 47, 


Re aS oF i “aR 
— -§ 324 hee 
961 App.Div. 363, affirming 20 N.Y.S. 
2d 878, 174 Misc. 375. 


’ 


324 
: Minn. The cutee of statute, under 
which contractor with state made de- 
mand for arbitration, that arbitration 
shall not be demanded after a period 
of more than 60 days from date of com- 
pletion of the work under the contract 
is plain and does not warrant interpre- 
tation so as to read into it the condi- 
-. tion that the 60 days begin to run from 
-eompletion “and acceptance” of the 
work as provided py unrelated statute 
~~ coneerning public contractors’ bonds. 
-Mason’s Minn.St.1927, §§ 2554(17), 
+ +9705.—State vy. Wm, O’Neil Sons Co.. 
N.W. 7. 
N.Y.App.Div. Where there was no 
Janguage in Labor Law requiring pub- 
lie improvement contractor to furnish 
affidavits or certificate of unpaid wages 
‘which indicated any purpose of legisla- 
ture to adopt retroactive legislation, 
the statute was to be given prospective 
ffect only. Labor Law, 220s Ss 
ae to 220-c, as enacted by Laws 
tf 


1932, ec, 472.—Carder Realty Corpora- 
t tion v. State, 23 N.Y.S.2d 395, 260 App. 
‘Div. 459, reversing 15 N.Y.S.2d 604, 172 

Mise. 498. k 
: The statute requiring public improve- 


deprive contractor of its property with- 
out “due process of law”, since it would 
result in taking money earned by gen- 
eral contractor to be used to pay em- 
- —ployees of subcontractors even though 
no money was due or to become due 
from general contractor to the subcon- 
-. tractors. Labor Law, §§-220-a to 220-e, 
as enacted by Laws 1932, c. 472.—Card- 
er Realty Corporation vy. State, 23 N.Y. 
$.2d 395, 260 App.Div. 459, reversing 
15 N.Y.S.2d 604, 172 Mise. 498. 
A public improvement contractor is 
only bound by the terms of his con- 
 traet.—Carder_ Realty Corporation_ v. 
- State, 23 N.Y.S.2d 395, 260 App.Div. 
_ + 459, reversing 15 N.Y.S.2d 604, 172 
Misc. 498. A 
he provisions of labor law requiring 
- public improvement contractor and sub- 
»  eontractors to file statements showing 
amount due for wages, and authorizing 
- the withholding of amount due for 
+ wages for benefit of laborers, were not 
part of public improvement contract 
executed several months before enact- 
ment of such provisions. Labor Law, 
*  §§ 220-a to 220-c, as enacted by Laws 
1932, c. 472.—Carder Realty Corpora- 
ES tion v. State, 23 N.Y.S.2d 395, 260 App. 
if 
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" Diy. 459, reversing 15 N.Y.S.2d 604, 
; 172 Mise. 498. 

5 - Where neither contract nor statutory 
-_—s provisions existing when state entered 
é jnto public improvement contract ob- 
5 ligated contractor to file wage affidavits 
executed either by itself or by its sub- 
contractors, application of subsequently 
enacted labor law amendment, requir- 
ing public improvement contractor .and 
‘subcontractors to file statements show- 
ing amount due for wages and author- 
izing the withholding of amount due for 
wages for benefit of laborers, to such 
contract, would result in ‘impairing 
obligation of contract” contrary to con- 
stitutional prohibition. Labor Law, § 
220; §§ 220-a to 220-c, as enacted by 
Laws 1932, c. 472; U.S:C.A.Const. art. 1, 
§ 10.—Carder Realty Corporation vy. 
State, 23 N.Y.S.2d 395, 260 App.Div. 
459, reversing 15 N.Y-S.2d 604, 172 

Mise. 498. 
N.Y.Ct.Cl. A contractor could not re- 
a cover damages from state in connection 
_ with plumbing of vertical joints of ex- 
terior brickwork, where contractor was 
not required by state to do anything 
more than contract and practice in the 
trade required contractor to do.—Seglin 

Const. Co. y. State, 22 N.Y.S.2d :94. 
A contractor for public improvement 
can comply with demand that he do 
something. as covered by contract, and 
subsequently recover damages if the 
thing demanded was not covered by 
eontract, if there is an honest dispute, 


a fairly debatable question, and a pro- 
test by a contractor against the require- 


ment.—Seglin Const. Co. v. State, 
N.Y.S.2d 94. - 

A contractor laying brick in a bond 
not clearly called for by contract spe- 
cifications, at direction of state, could 
not recover additional expense thereby 
incurred, where contractor did not file 
written protest.—Seglin Const. Co. v. 
State, 22 N.Y.S.2d 94. i 

A contractor whose contract provided 
that joints in exterior face brick should 
be slightly raked and finished with a 
rough texture could not recover addi- 
tional expense incurred in laying up 
exterior brickwork with a joint prod- 
uced with a special tool, the design and 
use of which was dictated by state, 
whether or not contractor filed written 
protest, where required joints were 
clearly beyond limits of contract and 
there was no fairly debatable  ques- 
tion whether such joints were embraced 
within contract.—Seglin Const. Co. v. 
State, 22 N.Y.S.2d 94. 

A contractor not entitled to recover 
extra expense incurred in connection 
with additional work caused by state’s 
changes in exterior brickwork, because 
of lack of protest in respect to some 
ehanges and unavailability of protest 
in respect to other changes, could not 
recover damages for delays consequent 
on such changes.—Seglin Const. Co. v. 
State, 22 N.Y.S.2d 94. 

A contractor could not recover dam- 
ages for delays resulting from failure 
to approve details of specifications,— 
Seglin Const. Co. v. State, 22 N.Y.S.2d 
4 


94. 

A contractor could not recover in- 
creased office overhead and_ traveling 
expenses in connection with delays, 
since such items were necessary costs 
to contractor for which contractor was 
eompensated by general allowance for 
profit and overhead at the usual rates 
on any items for which contractor re- 
covered.—Seglin Const. Co. v. State, 22 
N.Y.S8.2d 94. 

A contractor could not recover cost 
of temporary heat, where contractor 
and subcontractors were responsible 
for the work going over into the second 
winter.—Seglin Const. Co. v. State, 22 
N.Y.S.2d 94, 

N.Y¥.Ct.Cl. In determining whether 
superintendent of Division of Standards 
and Purchase was arbitrary and capri- 
cious in rejecting claimant’s demand for 


additional compenstion under contract 


for furnishing milk to state hospital, 
which contract provided for adjustment 
of contract price in the discretion of the 
Division of Standards and Purchase in 
the event official price regulations were 
promulgated, it was presumed that the 
superintendent in discharging his duty 
as a public officer considered all factors 
relating to comparative prices, in ab- 
sence of evidence to contrary.—Queens- 
boro Farm Products y. State, 24 N.Y.S. 
2d 413, 175 Mise. 574. 
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N.J. The statute requiring bond to 
indemnify subcontractors for labor per- 
formed and materials furnished in the 
‘construction of a public building and 
requiring claimant to file notice of 
claim and stop notice and mechanics’ 
lien statute which requires claimant to 
file bill of particulars stating the bal- 
ance justly due are not analogous and 
they do not require the same applica- 
tion, since in the former, recovery is 
based on bond the conditions of which 
were voluntarily undertaken whereas 
in the latter recovery is based solely on 
a liability imposed by statute and must 
be more strictly construed. N.J.S.A, 
2:60-207, 2:60-209, 2:60-130.—Mona- 
han v. Seaboard Surety Co., 18 A.2d 40, 
126 N.J.L. 148. 

N.Y.App.Div. Evidence established 
that state canceled contract for con- 
struction of prison upon contractor’s 
default and as authorized by contract 
‘called upon surety to complete work, 
so ‘that surety, upon completion of 
work, was subrogated to rights of state 
to avply funds retained by state from 
contractor to cost of completion, and 
hence liens of lienors who had fur- 
nished Jabor and materials to contrae- 
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state of New 
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The 
York was liable for injuries sustained 
when young woman skiing on novice 
ski slope at Bear Mountain State Park 


was struck from behind by a= sled, 
where state did not follow generally 
accepted safe practice in permitting 
sledding and novice skiing on the same 
hill, and barrier for a short. distance 
along upper portion of sled run was 
inadequate to keep the two sports 
apart, and previous accidents gave state 
ample notice that accidents were to be 
expected, and signs maintained by 
state were inadequate to give warning 
to participants in the two. sports.—. 
Morse v.. State, 29 N.Y.S.2d 34, 262 
App.Div. 324. 

A-paying guest of the state indulging 
in skiing sports who was in a place 
where the state invited and directed 
her to be did not while in such place 
“assume the risk’ of being struck by 
any speeding sled where such danger 
came from the state’s failure to keep 
the sports separate——Morse vy. State, 
29 N.Y.S.2d 34, 262 App.Div. 324. 

N.Y.Ct.Cl. State, in maintenance of 
park, was not exercising a ‘‘govern- 
mental function’? and duty devolved 
upon it was to exercise ordinary Care. 
—Trimble v. State; 26 N.Y.S.2d 533, 176 
Mise. 70. 

N.Y.Ct.Cl. Civilian Conservation 
Corps enrollees visiting state park were 
“invitees” of the state and the state 
was bound to use reasonable care for 
their protection—Brown vy. State, 29 N. 
Y.S.2d 85, 176 Mise. 748. 

Whether Civilian Conservation Corps 
officer warned enrollees not to visit 
state park without a guide and wheth- 
er enrollees read sign near entrance 
to park stating that they proceeded 
at their own risk, would not affect 
liability for enrollee’s death 
caused fall, allegedly caused by 
want of reasonable care in barring 
path at dangerous point or giving 
warning of danger.—Brown vy. State, 
29 N.Y.S.2d 85, 176 Mise. 748. 

Ohio. App. A police officer in pre- 
serving peace and in arresting persons 
charged with crime is acting in a 
governmental capacity’, and no cause 
of action on account of acts done by 
such officer while so acting arises 
against state or political subdivision by 
reason thereof, with exception of a 
taking of property. Const.Ohio art. 1, § 
19.—Blackman y. City of Cincinnati, 
35 N.H.2d 164, 66 Ohio App. 495. 

Tex. In the absence of a constitu- 
tional or statutory provision therefor, 
the state is not liable for the torts of 
its officers or agents.—State y. Hale, 
tee S.W.2d 731, modifying 96 S.W.2d 

Tex.Civ.App. The state of Texas is 
not liable in damages for the negli- 
gence or misfeasance of its officials, 
agents or employees, unless such liabil- 
ity is voluntarily assumed by an act of 
the Legislature—Welch vy. State, 148 
S.W.2d 876, error refused. 

The “respondeat superior doctrine” 
has no. application to the state of 
Texas, its exemption being based on 
its sovereign character.—Welch y. State, 
148 S.W.2d 876, error refused. 

Maintenance by the state of hospitals 
and asylums for care and treatment of 
the insane, being specifically provided 
for in the Constitution, is the perform- 
ance of a ‘‘governmental duty” as re- 
gards liability of state for negligence 
of employee of state hospital. Const. 
art. 3, §.48; art. 16, § 54.—Welch vy. 
State, 148 S.W.2d 876, error refused. 

The Legislature is authorized to waive 
the state’s immunity from liability for 
negligence of its agents, but its inten- 
tion to do so should appear by clear 
and unambiguous language.—Welch y. 
State, 148 S.W.2d 876, error refused. 

The statute making a ‘‘municipal cor- 
poration” liable for death of any per- 
son caused by eee act, neglect, 
carelessness or default of its aRentNyeR 
servants does not waive the state’s 
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 §.W.2d 876, error refused. 
Wis. The doctrine that subordinate 
governmental agencies such as towns, 
villages, cities and counties may act in 
governmental capacity, and also in a 
proprietary capacity, does not apply 
to the state—Holzworth y. State, 298 
N.W.-1638, 238 Wis. 63. : 
The rule of “respondeat superior” 
does not apply to the state—Holz- 
woren v. State, 298 N.W. 163, 238 Wis. 


me § 337 

‘ N.Y.App.Div. The state was liable 
for state hospital patient’s death caused 
by the administration of unneutralized 
salvarsan by persons employed at the 
hospital when treatment prescribed for 
patient was neo-salvarsan, notwith- 
standing state furnished competent doc- 
tors, nurses and attendants, where it 
was undisputed that employees were 
negligent in administering the drug and 
that administration caused the death. 
Court of Claims ‘Act, § 12-a.—Liu- 
bowsky v. State, 23 N.Y.S.2d 633, 260 
App.Div. 416. 

N.Y.Ct.Cl. Under amended statute, 
state assumes liability for damages 
caused by misfeasance or negligence of 
its officers or employees whether such 
damages are sustained on a highway 
or otherwise or at any time of the 
year, and such misfeasance or negli- 
‘gence may be a failure to warn of ob- 
structions or a failure to repair after 
notice. Highway Law, § 58; Court of 
Claims Act. § 12-a, now § 8_Torrey_v. 
State, 23 N.Y.S.2d 370, 175 Misc, 259. 

See Delaney v. The King [1941] 3 
Dom.L.R. 217. 
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Cal. In determining whether an ap- 
propriation of public funds or proper- 
ty is to be considered a ‘“‘gift” within 
constitutional provision prohibiting 
Legislature from making a gift, the 
‘primary question is whether the funds 
are to be used for a public or private 
purpose, and if they are for a public 
purpose they are not a ‘‘gift’’. Const. 
Cal. art. 4, § 31,—Alameda County vy. 
Janssen, 106 P.2d 11, 130 A.L.R. 1141. 

The benefit to the state from an ex- 
penditure of public funds for a public 
purpose is in the nature of considera- 
tion, and the funds expended are there- 
fore not a “gift? within constitutional 
provision prohibiting Legislature from 
making a gift even though private per- 
sons are benefited therefrom. Const. 
Cal. art. 4, § 31.—Alameda County v. 
Janssen, 106 P.2d 11, 130 A.L.R. 1141. 

An increase in the benefits to indigent 
recipients of publie aid after the right 
to them has vested is not a ‘gift’? with- 
in constitutional provision prohibiting 
Legislature from making a gift. Const. 
Cal. art. 4, § 31.—Alameda County v. 
Janssen, 106 P.2d 11, 130 A.L.R. 1141. 

The statute providing for the release 
of liens held against the property of 
indigent recipients of public aid does 
not violate constitutional proyision pro- 
hibiting Legislature from making a 
“sift”; but, when the county board of 
supervisors has determined in accord- 
ance with statute that the purpose of 
the statute is served by the release of 
lien upon the property of a recipient 
of aid, the release becomes a “grant of 
aid’’ within constitutional provision au- 
thorizing the granting of aid to in- 
digent aged. St.1939, p. 2245, § 2227; 
Const.Cal. art. 4, §§ 22, 31.—Alameda 
County v. Janssen, 106 P.2d 11, 130 A. 
L.R. 1141. 

Cal.App. The statutes authorizing 
sale at public auction of lands acquired 
for tax delinquency are not unconstitu- 
tional as making a “gift” to individual 
by permitting former owner to buy, 
and do not violate constitutional pro- 
vision requiring all property to_be 
taxed in proportion to its value. Pol. 
Code, § 3771, and §§ 3834.20-3834.25, as 

~ added by ‘St.1939, pp. 1918, 1920; 
Const. art. 4, § 31; art. 13, § 1—Garvey 
wv. Byram, 106 P.2d: 623. 
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In. determining whether an expendi- 
ture constitutes a gift of public funds 
contrary to constitutional inhibition, 
the primary and fundamental subject 
of inquiry is whether the money is to 
be used for a public or private purpose, 
and, if it is for a public purpose with- 
in the jurisdiction of the appropriating 
board or body, it is not, generally 
speaking, to be regarded as a “gift’’. 
Const. art. 4, § 31.—People vy. Standard 
Accident Ins. Co., 108 P.2d 928. 

The question presented in determin- 
ing the constitutionality of a statute 
authorizing the expenditure of money 
to pay a premium on a policy of insur- 
ance is, not whether it is possible to 
condemn the statute, but whether it is 
possible to uphold it, and it should not 

e declared invalid because, incidental 
to the main purpose, there results an 
advantage to individuals. St.1938, Ex. 
Sess., p. 99; Const. art. 4, § 31.—People 
Rogen Accident Ins. Co., 108 P.2d 


The legislature is vested with a large 
discretion in determining what is for 
the public good and what are public 
purposes for which public moneys can 
be rightfully expended, and that dis- 
eretion cannot be controlled by the 
courts except when the legislative ac- 
tion is clearly evasive. Const. art. 4, § 
31.—People v. Standard Accident Ins. 
Co., 108 P.2d 923. 

Colo. The statute authorizing pay- 
ment of pensions to former Supreme 
Court justices, who were not members 
of court when statute was enacted, .is 
not violative of constitutional prohibi- 
tion against appropriation for charita- 
ble or benevolent purposes to persons 
not under absolute control of state, 
since pension serves “public purpose” 
by encouraging retirement of justices 
who have become incapacitated from 
performing their duties and by en- 
couraging able men to become justices. 
Laws 1939, p. 817. § 1; Const. art. 5, 
§ 34.—Bedford v. White, 106 P.2d 469. 

Ill, Under section of Retailers’ Oc- 
cupation Tax Act providing that if it 
shall appear that an amount of tax, 
penalty or interest has been paid which 
was not due, then such amount shall 
be credited against any tax due or 
to become due from the person who 
made the erroneous payment, the is- 
suance of a credit memorandum to one 
who had paid tax for which he was 
not liable would not create a ‘‘debt” 
against the state in violation of Con- 
stitution. Smith-Hurd Stats. ec. 120, § 
445; Smith-Hurd Stats.Const. art. 4, 
§ 18.—People ex rel. Swartchild & Co. 
v. Carter, 35 N.H.2d 64, 376 Ill. 590. 

Ky. The _ constitutional provision 
prohibiting the making of any grant 
of exclusive, separate public emolu- 
ments or privileges except in con- 
sideration of public services, taken 
alone, sets no iimit on the amount 
that may be paid for public services 
nor when it may be paid. Const. 
3.—Talbott v. Thomas, 151 S.W.2d 1, 
286 Ky. 786. 

The constitutional provision declar- 
ing that public emoluments shall not 
be granted to any one except for pub- 
lie services and the provision stating 
that no public officer except the Gover- 
nor shall receive more than $5,000 per 


annum as compensation for official 
services are harmonious provisions 
which complement each other. Const. 


§§ 3, 246.—Talbott v. Thomas, 151 S. 
W.2d 1, 286 Ky. 786. 

Mass. Even if proposed law creat- 
ing state insurance fund to provide 
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be given, or loaned to, or in 
any individual, or of any priv 
sociation, or of any corporation whi 
is privately owned 
G.L.(Ter.Ed.) @ 152, 
Const. Amend. art. ? 
Opinion of the Justices, 
527. : 
test 


in 


tional provision prohibiting the s 
from making donations or gra fae i 
whether the donation or grant is 
a public purpose. Const. art. 13, 
—Willett v. State Board of Exami 
115 P.2d 287. j ye 
The statute suitor ne eee 
and furnishing of a state build 
be used in part for housing of bi 
records and property of certain 
profit organizations existing for 
pose of perpetuating the memor 
war veterans and pioneers and 
cumulating and preserving data 
relics of historical interest fo 
benefit of the people of the sta 
not unconstitutional as providing f 
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Willett v. State Board of Examine 
115 P.2da 287. pike 
N.H. The governor and council 
no authority under the provisions 
the 1931 act providing a special fv 
for the rehabilitation of treasury 
ances and the retirement of stat 
debtedness, to expend money for gen- 
eral purposes authorized by law a 
to borrow sufficient money to provi 
for the payment of the difference 
tween the money called for in appro 
priation acts and the unrestricted! reve 
nue received by the state. Laws 1941, 
ce. 211, 212; Laws 1931, e@. 126, ~ 
amended.—In re Opinion of the ; 
tices, 21 A.2d 168. 
The governor and council ha 
authority under provisions of 19 
providing a special fund for the 
habilitation of treasury balances an 
the retirement of state indebtednes 
to expend for general purposes au- 
thorized by law in the total amoun 
of not in excess of $1,000,000 less s 
net amount as may be covered i 
the general funds from the _ proceed 
of temporary loans and in addition t 
approve the borrowing of money by 
the state treasurer under act permitting © 
emergency borrowing for the state in a 
sum not to exceed the sum of $1,600,00 
per annum. Laws 1931, ¢. 126 
amended; Pub.Laws 1926, ec. 15, § 1 
as amended by Laws 1935, ¢. 7, § 1. 
Sry: Opinion of the Justices, 21 A. 


N.Y.Sup. The payment of a chaplai 
for the conduct of religious ceremonies 
in a prison or reformatory does not 
come within meaning of constitution a 
provision prohibiting use of property rs 
or credit or any public money directly 
or indirectly in aid or maintenance of 
any school or institution of learning, — 
since neither ‘prison’ nor “reforma- 
tory” is a “school” or “institution of  . 
learning” within meaning of Constitu- 
tion. Correction’ Law, §§ 9, 18, 274, © 
610; Const. art. 7, § 8; art. 11, § 4—. 
People ex rel. New York League for 
Separation of Church and State y. 
Lyons, 21 N.Y.S.2d 250, 173 Mise. 821. 

The erection of chapels of a par- 
ticular religious denomination by é 
prison labor volunteered in the Clinton 
Prison and the Hlmira State Reforma- 
tory, upon funds and materials being 
supplied through gifts of such denomi- 
nation, was in keeping with the free- 
dom of worship as expressed in the 
constitution, and did not violate con- 
stitutional provision forbidding use of 
state funds for anything but state pur- 
poses. Correction Law, § 18, subd. 2; 
§ 610; Const. art. 1, § 3; art. 7, § 8. 
—People ex rel. New York League for 
Separation of Church and State v. 
Lyons, 21 N.Y.S8.2d 250, 173 Mise. 821. 

Okl. A special legislative enactment 
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sue the state for damages to PROUSEy, 
as result of the construction of a pub- 
-. lie improvement does not violate that 
section of the Constitution providing 
Sur that the credit of the state shall not 
ay 

ee 


- be given, pledged, or loaned to any in- 

- dividual, ete. Laws 1935, c. 65, art. 4; 
Oxk1.St.Ann.Const. art. 10, § 15.—State 
v. Adams, 105 P.2d 416. 

Pa. Taxes cannot be laid except 
“for some governmental purpose and 
no appropriations may be made by 
the state for benevolent purposes. 1s 
Be ene art. 3,.§ 18; art. 9,.§§ 1, 12. 
nae 


wid, 


; 
a 


—Commonwealth vy. Perkins, 21 A.2d 
45, 342 Pa.529. ae Deane 
Ry, “Appropriation”, within constitution- 
al provision against “appropriations” 
_ by the state for benevolent purposes 
means a designation of money raise 
, by taxation to be withdrawn from the 
public treasury for _a specifically des- 
ated “purpose. P.S.Const. art. 3, § 
18.—Commonwealth yv, Perkins, 21 A. 
di 45, 342 Pa. 529, 
The Pennsylvania Unemployment 
- Compensation Law does not make an 
“appropriation” of “public moneys” for 
~ a “benevolent”? purpose within consti- 
tutional prohibition, 43 P.S. § 751 et 
1 , B.S8.Const. art. 18.—Com- 


t 
A statute dealing with unemployment 
and creating an agency for that pur- 
pose, is not forbidden by Art. III, Sec. 
18, of the Penna, Constitution as an 
ippropriation for a charitable or be- 
nevolent purpose.—Commonwealth  y. 


Ms ; 
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i . 
- dividuals without constitutional au- 
thority. Vernon’s Ann.Civ.St. art. 
: Ver- 
non’s Ann.St.Const. art. 3, §§ 52, 53.— 


- Housing Authority of City of Dallas 

ee 143 S.W.2d 79, 130 

is A.L.R. 1053, answers to certified ques- 
tions conformed to 143 S.W.2d 95. 


Tex. The Unemployment Compensa- 
tion Act does not violate constitutional 
provision that the Legislature shall 
’ have no power to make any grant, or 
authorize the making of any grant, of 
public moneys to any individual, as- 
‘sociation, or municipal or other cor- 
poration whatsoever, since unemploy- 
ment benefits do not constitute a 
“gratuity”, but right to. receive bene- 
_ fits is a part of employees’ ‘‘compen- 
sation” or ‘wages’. Vernon’s. Ann. 
 Civ.St. arts. 5221b—1 to 5221b—22; 
Vernon’s Ann.St.Const. art. 3, 
; Friedman v. American, Surety Co. of 
- New York, 151 °S.W.2d 570. 


Tex.Com.App. The statute donating 
to certain counties state ad valorem 


taxes necessary to reimburse such 
counties for tax losses, sustained be- 
cause of federal government’s pur- 


chase of forest lands therein, was not 
authorized by calamity provision of 
constitution, as “public calamity” 
within such provision is calamity due 
to occurrences which are involuntary 
so far as locality affected is concerned 
and does not include occurrences re- 
sulting from counties’ voluntary dis- 
position of their forest lands. Ver- 
non’s -Ann.Civ.St. art. 7294b; Ver- 
| moms, Ann .st.Const. art. . 8, § ~61,— 
_ State v. Angelina County, 150 S.W.2d 
me odd, 100 Tex, 247. 
§ 352 
Ala. The Legislature has power to 
pay a moral claim based on equity and 
aegeldredge y. Dunlap, 197 So. 


Ark, The Housing Authorities Act 
ereated a public agency or authority 
for performance of necessary public 
purposes and uses, and not a private 
agency or authority for private pur- 
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poses and uses, and any expenditures of 
public funds permitted or required by 


act are for a “public use” in promotion 
of proper governmental functions. 
Acts 1937, p. 1074, § 2.—Hogue vy. 
Housing Authority of North Little 
Rock, 144 S.W.2d 49. 3 

Cal. The Legislature has the power 
to grant aid to indigent aged without 
imposing any lien upon their property, 
and whenever it does so it supplements 
direct aid with the benefits which at- 
tend freedom from such an incum- 
brance. Const.Cal. art. 4, § 22.— 
Alameda County v. Janssen, 106 P.2d 
11, 130 A.L.R, 1141. ; 

Iowa. Any contribution by state, or 
any subdivision thereof, by way of 
taxation or other public money, to re- 
tirement or disability funds, is not: a 
donation for a “private purpose’’, but 
is a proper outlay for a “public pur- 
pose’, which purpose is to bring about 
a better or more efficient service in va- 
rious departments by improving their 
personnel and morale through retention 
of faithful and experienced employees. 
—Talbott v. Independent School Dist. 
ores Moines, 299 N.W. 556, 230 Iowa 

Mass. The operation and establish- 
ment of state insurance fund to pro- 
vide for workmen’s compensation to 
be administered by instrumentality of 
government of the Commonwealth was 
not beyond scope of “police power’’ 
and did not involve expenditure of 
public money for anything other than 
a “public purpose’. G.L.(Ter.Ed.) ce. 
152, § 1 et seq.—In re Opinion of the 
Justices, 34 N.H.2d 527. PF 

Neb. The Legislature may make ex- 
penditures for advertising for the pub- 
lic benefit.—Power Oil Co. v. Cochran, 
295 N.W. 805. 

The statute creating advertising com- 


mission to function at public expense - 


to advertise products of state and its 
advantages with purpose of attracting 
tourists and industries is not prohibit- 
ed by Constitution and is valid as be- 
ing in interest of public welfare, and 
hence appropriation of lapsed unex- 
pended balances of motor fuel inspec- 
tion fees to the commission for its func- 
tions was valid. Laws 1933, ce. 116, § 
3; Laws 1939, c. 130.—Power Oil Co. v. 
Cochran, 295 N.W. 805. 


N.Y. A statute which has a rea-. 
sonable relation to, object of the con- 
stitutional provisions devised to secure 
continuance in public service of those 
found competent to discharge the du- 
ties thereof is basically valid though it 
may also foster war service to the 
nation or some other legitimate object 
which in itself would not constitute a 
state or municipal purpose. Military 
Law, § 245, subd. 1; Const.cart. 5, § 
6; art. 8, §§ 1, 2.—Hoyt v. Broome 
County, 34 N.W.2d 481, 285 N.Y. 402, 
134 A.L.R. 916, reversing 25 N.Y.S.2d 
527, 175 Mise. 896. 

§ 353 


Ky. The constitutional provision 
prohibiting the making of any grant 
of exclusive, separate public emolu- 
ments or privileges except in con- 
sideration of public services, taken 
alone, sets no limit on the amount 
that may be paid for public services 
nor when it may be paid. Const. § 
3.—Talbott v. Thomas, 151 S.W.2d 1. 
286 Ky. 786. 

Mont. The act authorizing Legisla- 
ture to direct issuance of state insane 
asylum bonds in sum exceeding con- 
stitutional debt limit and fix amount of 
bond issue commensurate with asylum’s 
needs constitutes suflicient authority 
from people, who approved act at gen- 
eral election, to warrant issuance of 
bonds in specified maximum amount as 
directed by act of subsequent Legisla- 
ture. Laws 1939, c. 168; Laws 1941, 
ec. 55; Const. art. 138, § 2.—Nordquist 
v. Ford, 114 P.2d 1071. 

Mont. When state bonds are made 
payable from a fund in being and will 
not involve the levy or collection of 
any additional tax, the bonds create 
no ‘‘debt” within the constitutional 
provision prohibiting creation of a debt 
in excess of $100,000 without submis- 
sion of the law authorizing it to the 


. 
y 
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Ohio. Bonds issued pursuant to and 
based on Public Institutional Building 
Authority’s resolution authorizing rev- — 
enue bonds for construction of institu- 
tional building for the housing and 
medical care of feeble-minded_ people,. 
on land of the state leased by it to the 
Authority, with the possession of such. 
building to be retained by the Author- 
ity until termination of the lease, and | 
with right to Authority to fix the 
rentals from the building and alter 
rentals from time to time, in such 
amount as it determines to be neces-. 
sary for payment of the expense of the 
Authority with relation to the insti- 
tution, created an “indebtedness” with-. 
in meaning of the debt limitations of 
the Constitution and were therefore 
void. Gen.Code, § 1815-12; Const. art. 
8, §§ 1, 3.—State ex rel, Public Insti- 
tutional Bldg. Authority v. Neffner, 30 
N.E.2d 705, 187 Ohio St. 390. 

§ 358 

Mont. Bonds issued under statute 
authorizing construction and furnishing — 
of a state building to be paid for by | 
bond issue payable from money in 
veterans’ memorial fund, and income 
from capitol building land grant after 
payment in full of certain other bonds 
paid in part from such income, would 
not create a “debt” within provision 
of constitution relating to creation of 
a debt by the legislature. Laws 1941, 
ce. 79; Rev.Codes 1935, § 4559; . Const. 
art. 13, § 2.—wWillett v. State Board 
of Examiners, 115 P.2d 287. 

N.D. The granting of relief under 
statute authorizing relief from taxes 
based on excessive valuations does not 
violate constitutional provision that at 
or before incurrence of indebtedness 
provision must be made for collection 
of annual tax sufficient to pay interest 


and principal thereof when due. Laws 
1939, c. 225; Const. § 184.—Werner v. 
Riebe, 296 N.W. 422. 


The statute authorizing relief from 
taxes based on excessive valuations did 
not repeal directly or by implication 
any law or ordinance contemplated by 
constitutional provision requiring col- 
lection of an annual tax sufficient to 
pay principal and interest on indebted- 
ness and providing that laws or ordi- 
nances providing for payment of in- 
terest or principal should be irrepeala- 
ble until debt was paid. Laws 1939, c. 


225; Const. § 184.—Werner y. Riebe,, 
296 N.W. 422. ‘ 
§ 373 : 

Mass. After expiration of time with- 


in which Constitution requires Gov- 
ernor to recommend budget to General 
Court for fiscal year, he cannot be re- 
quired by retroactive legislation to 
recommend budget for changed fiscal 
year as basis for general PREP e 


bill. Const. Amend. art. 5 — 
Opinion of the Justices, 32 N.E.2d 298. 
Mass. Where premiums received 


from employers and accretions thereto, 
under proposed law setting up state 
insurance fund to provide for work- 
men’s compensation, would be received 
by the governmental instrumentality, 
they would be “received on account of 
the Commonwealth” within constitu- 
tional amendment requiring all such 
money from any source whatsoever to. 
be paid into the treasury. G.L.(Ter.. 
Hd.) ¢.°152, § 1 et seq.; Const. Amend. 
art. 63.—In re Opinion of the Justices, 
34 N.B.2d 527, 


A proposed law creating state insur- 
ance fund to provide workmen’s com- 
pensation would not conflict with re- 
quirement of constitutional amendment 
that, all money received on account of 
Commonwealth from any source what- 
soever be paid into treasury thereof, 
nor constitutional provision requiring 
warrant of governor and couneil for 
issuing of moneys out of treasury. G. 
L.(Ter,Ed.) ce. 152, § 1 et seq.; Const. 
pt. 2, ¢. 2, § 1, art. 11, and Amend. 
arts. 62, § 1 and 63, § 1.—In re Opinion 
of the Justices, 34 N.W.2d 527. 

Mass. Where by statute the com- 
monwealthy tak over the management: 


alt! wit constit ynal amend- 
ment requiring all moneys received on 
aecount of the commonwealth from any 
source whatsoever to be paid into the 
treasury. Spec.8t.1918, ¢ 159, as 
amended; Const.Amend. art. 63, § 1.— 
sas Opinion of the Justices, 35 N.H. 


Where statute whereby the common- 
wealth took over management of pri- 
vately owned elevated railway compa- 

ny provided for commonwealth’s pay- 
ment of deficiency resulting from pub- 
lic management and reimbursement by 
_ the commonwealth through taxes as- 
sessed on cities and towns in which 
. the company is operated, money ob- 
tained by the commonwealth to dis- 
charge its obligation to the company 
-is not received on account of the com- 
pany or on account of cities and towns 
in which the company operates, but 
is “received on account of the common- 
Wealth” within meaning of constitu- 
tional amendment requiring all moneys 
received on account of the common- 
wealth to be paid into the treasury 
_ thereof, and is to be regarded as in 
the “treasury of commonwealth” with- 
in constitutional provision that no 
moneys shall be issued out of the 
treasury of commonwealth but by war- 
rant under hand of Governor with ad- 
vice and consent of council. Spec.St. 
HOPS el 159 SS2- Pa 14 | Const: pt; 
2G 2'§ De art. bbs Amend: art.’ 63; 5 
1.—In re Opinion of the Justices, 3 
N.E.2d 5. 
§ 374 


Pa. Moneys collected under the 
Pennsylvania Unemployment Compen- 
sation Law are not “moneys of the 
state” within constitutional provision 

iy requiring that moneys of the state 
_ over and above necessary reserve be 
z used in payment of the state’s debt 
either directly or through sinking fund 
and that moneys of sinking fund shall 
never, be invested in or loaned on 
security of anything except bonds of 
the United States or of the state. 43 
P.S. § 841 et seq.; P.S.Const. art. 9, 
§ 12.—Commonwealth v. Perkins, 21 A. 
2d 45, 342 Pa. 529. 

Pa.Com.Pl. The defendant contended 
that Section 6 of the Compensation 
Law, which provides for the retention 
of surplus funds in the custody of the 

- State Treasurer, to be invested as pro- 
vided under the Act of 1929, and the 
retention of surplus funds in the Unem- 

_ ployment Trust Fund by the United 
States Treasurer, violates Sec. 12 of 
Art. IX of the Pennsylvania Constitu- 

- tion, Held, that the funds are not State 

_ funds, and that, therefore, Art. IX, Sec. 
12 does not control—Commonwealth vy. 

: Perkins, 50 Dauph. 18. 
‘4 § 376 

Fla. Valid statutory authority and 
duty to disburse funds held in the 
name of the state may be enforced in 
appropriate judicial proceedings. 
Comp.Gen.Laws Supp. § 1004; Const. 
art. 3, § 22; art. 9, § 4.—Cone v. 
Waeane County, 197 So. 536, 143 Fla. 


ey 
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Ariz. The budget prepared by state 
highway commission under statute is 
only legal limitation on manner in 
which amounts budgeted shall be di- 
vided, so that where there was enough 
money in item of such budget for “gen- 
eral office division, salaries, building 
maintenance and general’ to pay mini- 
mum wage fixed by commission for any 
of highway department employees 
whose wages were payable from 
amount budgeted under such item, it 
was state highway engineer’s duty to 
approve highway department janitor’s 
claim for amount due him on basis of 
minimum wage for manual labor, 
though amount of particular item for 
janitor’s wages in commission’s subse- 
quent breakdown of expenses included 
in such item might be exceeded by 
payment of claim. Rev.Code 1928, § 
1350, as amended by Laws 1933, ce. 12; 
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N.Y. Mone _ revolving fu 
propriated | _legislature for expenses 
of Mortgage c 3 
erty of the state and remains pub- 
lic money until expended, Unconsol. 
Laws, §§ 1774, 1776.—Breen v, Mort- 
gage ommission of State of New 
York, 35 N.H.2d 25, 285 N.Y. 425, re- 
versing 23 N.Y.S.2d 948, 260 App.Div. 
753, appeal granted 25 N.Y.S.2d 781, 
261 App.Div. 816. 

_ Ohio. The obligation of the state to 
its wards, such as feeble-minded per- 
sons, is one which must be met from 
the state’s general revenues. Gen.Code, 
§ 1815-12.—State ex rel. Public Insti- 
tutional Bldg. Authority v. Neffner, 30 
N.H.2d 705, 137 Ohio St. 390. 

Tex. The unemployment compensa- 
tion fund is not “state property”, but 
is a trust fund to be held out of 
state treasury but in hands of state 
treasurer as trustee for benefit of class 
of employees whose employers pay it 
in by virtue of an excise tax levied. 
Vernon’s Ann.Civ.St. arts. 5221b—1 to 
5221b—22.—Friedman v. American 
puree, Co. of New York,-i51 S.W.2d 


Tex.Civ.App. The statute legalizing 
horse racing and creating the Texas 
Racing Commission for the regulation 
thereof did not authorize Commission 
to collect license fees for the privilege 
of participating in races in order to 
raise a\ fund for benefit of injured 
jockeys and trainers, and the state had 
no interest in such fund nor in the un- 
expended balance thereof deposited in 
state treasury ‘suspense cash account” 
upon repeal of statute and abolition of 


Commission, Vernon’s Ann.Civ.St. art. 
4388; Vernon’s Ann.P.C. arts. 645, 
648-1, 648-2, 655a.—Daniel y. Rich- 


creek, 146 S.W.2d 206, error dismissed, 
judgment correct. 


§ 380 

Ill. ‘Under statutory provision for 
payment of taxes under protest, and 
constitutional provision against pay- 
ment of money from state treasury ex- 
cept in pursuance of an appropriation, 
where taxes alleged to have been er- 
roneously paid under the Retailers’ Oc- 
cupation Tax Act were not paid un- 
der protest and no appropriation had 
been made by legislature for payment 
of refunds, suit to secure repayment 
could not be maintained. Smith-Hurd 
Stats. c. 120, § 445; ¢. 127, §§ 171, 172; 
Smith-Hurd Stats.Const. art. 4, §§ 17, 
26; art. 9, § 7.—Adams v. Nudelman, 30 
N.H.2d 742, 375 Ill. 217. 


Ky. A county tax commissioner in 
county containing first class city was 
entitled to payment of his claim un- 
der statute allowing $6,000 per month 
for necessary office expenses to tax 
commissioners in such counties, and 
mandamus would issue to compel state 
treasurer to pay warrant therefor, not- 
withstanding that legislature through 
an error failed to provide sufficient 
funds in Budget Act, Ky.St.Supp.1940, 
§ 4072; Acts 1940, e. 16.—Talbott v. 
Burke, 152 S.W.2d 586, 287 Ky. 187. 

Mass. Authorization for payment out 
of treasury must, at least ordinarily, 
be given by statute making appropria- 
tions therefor, though statute may be 
construed as making an “appropria- 
tion” even if no form of the word 
“appropriate” is used therein. Const. 
Dt. 2, ey dh Suid bbs we Db. 42,2 Cae, nSrals 
art. 11.—In re Opinion of the Justices, 
84 N.H.2d 527. 

Neb. Excesses of motor fuel inspec- 
tion fees voluntarily paid without pro- 
test and without demand for refund 
lapsed after each biennium and the first 
fiscal quarter after next regular session 
of Legislature and could not be spent 
or used for any purpose except by ap- 
propriation of legislature, and hence in 
action attacking validity of statute pro- 
viding for the inspection fees and to 


enjoin collection of excessive fees, court - 


could not determine directly the ques- 
tion of excessiveness of fees for period 
for which excesses haq@ lapsed, especial- 
ly in view of operation of state and 


ze 
ap- 


ommission is the prop- — 


1 basis 
itive appropriat 
§ 3; Comp.S 
Const. art. 


N.D. The section of the C 


tit 
tion providing that no money 
be paid out of the state ieee "y 
cept after appropriation by t 
islature, but containing a proviso 
cepting from the requirements fu 
allocated under the law to the | 
highway department for const 01 
reconstruction and maintenance ee oh 
lic roads, did not require a legi ative 
appropriation before there could 
payment of judgments against | 
state and the state highway _ 

sion for damages incurred b 

owners through the construction | 
public highways over and across. the 


property. Laws 1937, ec. 
amended by Laws 1939, ec. 169 
1931, c. 261, amending Com 


1918, § 132; Comp.Laws 1913, 
Const. § 14; Const. Amend. 
see Laws 1939, p. 497; 
art. 56, see Laws 1941, p. 5 
v. Baker, 299 N.W. 247. ie 

Tex. The Unemployment Comp 
tion Act does not violate constitutic 
provision that no money shall — 
drawn from the treasury but in | 
suance of specific appropriations — 
by law, and that no appropriatio 
money shall be made for a lo 
term than two years, since une 
ment compensation fund is not 
property and does not go into 
Vernon’s Ann,.Ciy.S 


151 S.W.2d 570. tag 
Wash. The purpose and effe 
section of the Constitution providin 
that no moneys shall ever be paid ot 
of the state treasury, or any « 
funds, or any of the funds unde 
management, except in pursuance 0: 
appropriation by law, is to prever 
penditures of public funds at the 
of those who have them in charge, ¢ 
without legislative direction. Con 
Amend. 11; Rem.Rev.Stat. §§ 11002 
11015.—Mason - Walsh - Atkinson - Kier 
Co. v. Department of Labor and Ii 
dustries, 105 P.2d 832. svt = 
§ 381 a tee . 
§.C. The act, appropriating $2,000,- 
000 of revenues from state gasoline ta: sora 
and motor vehicle license fees to pay- 


penses, 
objections that it violates section 
Constitution providing for payment 
state’s ordinary expenses and _ deficit 
and requiring statement of object of 
tax in statute levying it, by constru 1 


pay over to state. Act June 10, 1940, — 
41 St.'at Large, p. 1949; Code 1932, 7 
2505 et seq., 5893 et seq.; Const. art 
10, §§ 2, 3—State ex rel. Edwards 
Osborne, 11 S.H.2d 260, 195 S.C. 295. — 
The act appropriating $2,000,00 
revenues from state gasoline tax a 
motor vehicle license fees to payment 
of state’s deficit and general expenses— 
is invalid as violating sections of | 
Constitution providing for payment of — 
state’s ordinary expenses and deficit — 
and requiring that statute levying tax 
distinctly state its object. Act June 10, 
1940, 41 St. at Large, p. 1949; Code | 
1932, §§ 2505 et seq.; § 2507, as amend- 
ed by Act June 10, 1940, 41 St. at 
Large, p.-1950, § 2; § 2510; § 5893 et 
seq.; §§ 5893, 5969, as amended by Act © 
June, 10, 1940,..41 St. at. Large, pp, 
1951, 1952, § 43, 243 !Const.arteloyass 
2, 3.—State ex rel. Edwards v. Osborne, 
11 S.H.2d 260, 195 S.C. 295. 


§ 3384 us 
Ill, The purpose of the constitutional 
provision requiring the separation of 
items of an appropriation is to enable 
the Governor, when passing on appro- 
priation bills, to consider and act on 4 


by-t. 
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the items of the appropriation separate- 
ly. Smith-Hurd Stats.Cons 


-) apt. 2: Smith-Hurd Stats. ¢. 102, §§ 
Meas 
- 16.—Lund y. Horner, 


tay 
continuing appropriations in existence 
4 iy 
\ 
mudpp. 185, 174, 


Ca AUS Oy 
31 N.H.2d 611, 


Where the purpose for which money 


16.—Lund vy. Horner, 


 . 375 Ill. 303. 


- is appropriated is single, as in the con- 


struction of a system of roads, the con- 
_ stitutional provision requiring the sepa- 
ration of items of an appropriation does 


303. 

The sections of an act appropriating 
from the road and motor fuel tax funds 
to the department of public works and 
buildings stated sums for constructing, 


widening, reconstructing, and improv- 
in 


roads, separating 


art. 1; Smith-Hurd 
, § 16.—Lund vy. Horn- 
er, 31 N.B.2d 611, 375 Dl. 3038. 


_ The section of an act making a lump- 
sum appropriation of $1,000,000 for 
traffic surveys, maintenance of route 
markers, warning signs, direction signs, 
traffic signals, investigations, and re- 
porting of motor vehicle accidents vio- 


- Jates the constitutional provision re- 
quiring the separation of items of an 


appropriation, and the circuit court 


abused its discretion in denying leave 


to file a taxpayer’s suit to enjoin pe 
12 
mith-Hurd Stats.Const. art. 5, § 
31 N.E.2d 611, 


that section. Laws 1939, p. 222, § 


Roce Lily 303. 
“Ky. The maximum limit of $5,000 


specified in the Athletic Control ‘Act 
and continued in its later amendment 


as the amount of money that should be 


expended for the purposes indicated. in 


executing that act was a “continuing 
appropriation” within 1940 act appro- 
priating to the Division of Athletic 
Controt $6,500, and providing that all 
were discontinued and repealed, and 
the Athletic Control Act to the extent 
of making the $5,000 appropriation 


“was repealed by the 1940 act. Acts 
1934, Ex.Sess., c. 2, § 14-B; Ky.St. 
§§ 1290a-13, 4618-113; Acts’ 1940, «. 


§§ 22, 35.—Mattingly 


Kirtley, 149 S.W.2d 521, 285 Ky. 


NB 
PT95. 
Mass. The power to appropriate 
money of Commonwealth is legislative 
ower which can be exercised, under 
‘onstitution, only by General Court 
and in particular manner prescribed.— 
Opinion of the Justices, 32 N.H.2d 298. 
The Constitution does not prohibit 
appropriation of money by General 
Court to meet expenditures incurred 
before making of appropriation, nor 
restrict appropriation of money to pro- 
vide for expenditures to be made in 
future even beyond current calendar, 
political or fiscal year. Const. Amend, 
art. 63.—Opinion of the Justices, 32 
N.B.2d 298. 


The constitutional amendment re- 
specting appropriations by General 
Court does not preclude it from making 
appropriations for period beyond that 
eovered by original budget on supple- 
mentary budgets recommended by Gov- 
ernor or by special appropriation bills, 
and hence does not prevent enactment 
of statute changing fiscal year and, 

_ fiseal biennium, though six months’ pe- 
riod of previous fiscal year remains to 
be provided for outside budget on 
which eneral appropriation bill is 
based. plu ce) 4009 7, Ninth; Const) 
Amends. art. 63, §§ 2-4; art. 72, §§ 1-3. 
teens of the Justices, 32 N.W.2d 
9 


The General Court has power to inake 
appropriations for transitory period be- 
tween termination of present fiscal bi- 
ennium on November 30, 1942, and 


beginning of new fiscal biennium, pro-— 
vided for by bill pending therein, on- 


July 1, 1948, pursuant to supplementa- 
ry budget recommended by Governor 
or by special appropriation bills. 
Const. Amends. art. 63, §§ 2-4; art. 72, 
§§ 1-3.—Opinion of the Justices, 32 N. 
H.zd 298. : ; 

Pa.Com.Pl. The word ‘“appropria- 
tion,” when used in the constitutional 
or legislative sense, means a designa- 
tion of money raised by taxation, to 
be withdrawn from the public treasury 
for a specifically designated purpose.— 
Commonwealth v, Perkins, 50 Dauph. 
18. 

Inasmuch as the money in question, 
raised by taxation under unemployment 
compensation act, 43 P.S. § 751, never 
gets into the State. Treasury, but is 
paid into the Unemployment Compensa- 
tion Fund created under the Act, then 
paid over to the Unemployment Trust 
Fund, which is the Federal agency 
created under the Act of Congress, 42 
U.S.C.A. § 1101, and then, as often as 
necessary, it is requisitioned from the 
Unemployment Trust Fund bank to the 
Unemployment Compensation Fund, 
into what is known as the Compensa- 
tion Account, and thence paid to the 
recipient, the process does not have the 
earmarks of an appropriation of public 
moneys as generally understood.—-Com- 
monweath y. Perkins, 50 Dauph. 18. 

Tex. Provision in statute authorizing 
state and state highway commission to 
be sued for damages on account of con- 
struction of state highway, that upon 
the final judgment being recovered 
against defendants claim shall be paid 
out of the state highway fund, is un- 
constitutional. Sp.Laws 1931, ¢c. 72.— 
State v. Hale, 146 S.W.2d 731, modify- 
ing 96 S.W.2d 135. 


_Tex.Com.App. The statutory provi- 
sion, donating to certain counties state 
ad valorem taxes necessary to reim- 
burse such counties for tax losses sus- 
tained because of federal government’s 
purchase of lands therein, without limi- 
tation as to time, is void as violating 
constitutional inhibition of legislative 
appropriation for longer term than two 
years, especially in view of subsequent 
provision that statute should become 
void if such government reimbursed 
counties for amount of taxes lost. Ver- 
non’s Ann.Ciy.St. art. 7294b, §§ 5, 63 
Vernon’s Ann.St.Const. art. 8, 6.— 
State v. Angelina County, 150 S.W.2d 
379, 136 Tex, 247, 


The statutory provision, donating to 
certain counties state ad valorem taxes 
necessary to reimburse such counties 
for tax losses sustained because of fed- 
eral government’s purchase of lands 
therein, is void as violating constitu- 
tional provision prohibiting drawing of 
money from state treasury on other 
than specific appropriations. Vernon’s 
Ann.Ciy.St. art. 7294b, §§ 2-5; Vernon’s 
Ann.St.Const. art. 8, § 6.—State v. An- 
gelina County, 150 S.W.2d 379, 136 
Tex, 247. 


The appropriations provided for by 
statutory provision, donating to cer- 
tain counties state ad valorem taxes 
necessary to reimburse such counties 
for tax losses sustained because of fed- 
eral government’s purchase of lands 
therein, are not exempt from terms of 
constitutional provision, prohibiting 
legislative appropriations for longer 
term than two years and drawing of 
money from state treasury on other 
than specific appropriations, because 
statute directs payment of fund by 
county tax assessor-collector into coun- 
ty treasury directly, instead of direct- 
ing payment thereof into state treasury 
and from there into county treasury, 
nor because donation in general is 
authorized by constitution as conserva- 
tion measure. Vernon’s Ann.Civ.St. art. 
7294b, § 5; Vernon’s Ann.St.Const. art. 
8, § 6; art. 16, § 59, sub. a—State v. 
Angelina County, 150 S.W.2d 3879, 1386 
Tex. 247, 

Wash. Though an appropriation 
need not be in any particular form or 
words, the legislative intent must be 
clear and certain, and it cannot be in- 
ferred by a construction of doubtful 


= . 


acts ot ambigtots lai 
Walsh-Atkinson-Kier Co. y. 
moh of Labor and Industries 


§ 395 P 
Ariz. When legislature appropriates 
lump sum for department of state gov- 
ernment in general appropriation bill, 
only limitation on division thereof 
among legitimate department expenses 
is total amount appropriated.—Hutch- 

ins vy. Swinton, 108 P.2d 580. r 
Mass. An appropriation by legisla- 
ture to the service of the militia, ad- 
jutant general, did not cover contracts 


Dep. 
gp TCS Pa? 


-made by state quartermaster, and did 


not constitute a “ratification” of prior 
contracts entered into by state quar- 
termaster for alteration and repairs of 
state armory made necessary as result 
of damage caused by hurricane, not- 
withstanding that quartermaster ex- 
ecuted contracts at adjutant general’s 
direction. G.L.,Ter.Ed., c. 29, § 27, as 
amended by St.1937, ¢. 359; St.1938, 
c. 356, § 3; St.1938, Hx.Sess., c. 507.— 
Sheils v. Commonwealth, 29 N.H.2d 12. 

8.C. The Indian Agent or Coimmis- 
sioner was properly denied right to 
pay any indebtedness incurred prior to 
July 1, 1940, out of appropriation for 
Indians for the fiseal year 1940-41. 
Code 1932, § 3205;. Act June 8, 1940, 
41 St. at Large, p. 2020, § 61.—Harris 
v. Leslie, 12 S.H.2d 538, 195 S.C. 526. 
396 


S.C. The revenues from state gaso- 
line tax and motor vehicle license fees 
are levied, appropriated, and allocated 
by acts imposing such tax and fees, not 
by state highway department, which 
merely expends money appropriated for 
purposes to which allocated by stat- 
ute, and appropriation is “continuing 
appropriation’’ running on from year to 
year without further legislative action 
until purpose of levy and appropriation 
has been accomplished. Code 1932, §§ 
2505 et seq., 5893 et seq., 5969.—State 
ex rel. Edwards v. Osborne, 11 S.E.2d 
260, 195 S.C. 295. : 

§ 402 

Mass. A proposed law creating state 
insurance fund to provide workmen’s 
compensation would not conflict with 
requirement of: eonstitutional amend- 
ment that all money received on ac- 
count of Commonwealth from any 
source whatsoever be paid into treas- 
ury thereof, nor constitutional provi- 
sion requiring warrant of governor and 
council for issuing of moneys out of 
treasury. G.L.(Ter.Ed.) ¢. 152, § 1 et 
Bed. o-Const. pt... 3 s@ao eens ah, abbewakite 
and Amend. arts. 62, § 1 and 63, § 1.— 
In re Opinion of the Justices, 34 N.E. 
2d 527. 

Mass, Where by statute the com- 
monwealth took over the management 
of privately owned elevated railway 
company, the income arising under 
management of public officers was not 
in the “treasury of commonwealth” 
within constitutional provision that no 
moneys shall be issued out of the treas- 
ury of commonwealth but by warrant 
under hand of Governor with advice 
and consent of council. Spec.St.1918, 
ec. 159, as amended; Const. pt. 2, c. 2, 
§ 1, art. 11.—In re Opinion of the 
Justices, 35 N.H.2d 5. 

Where statute whereby the common- 
wealth took over management of pri- 
vately owned elevated railway compa- 
ny provided for commonwealth’s pay- 
ment of deficiency resulting from pub- 
lic management and reimbursement by 
the commonwealth through taxes as- 
sessed on cities and towns in which 
the company is operated, money ob- 
tained by the commonwealth to. dis- 
charge its obligation to the company 
is not received on account of the com- 
pany or on account of cities and towns 
in which the company operates, but 
is “received on account of the com- 
monwealth” within meaning of consti- 
tutional amendment requiring all mon- 
eys received on account of the com- 
monwealth to be paid into the treas- 
ury thereof, and is to be regarded as 
in the “treasury of commonwealth” 
within constitutional provision that. no 
moneys shall be issued out of the 
treasury of commonwealth but by war- 
rant under hand of Governor with ad- 


ion of the Justices, 35 


+ N.BL20-5., OL ae ie i 
- Where statute under which the com- 


ice pies 
: to reimbu 


a warrant under hand of Governor 
with advice and consent of council is 
a “condition precedent” to payment by 
treasurer and = receiver general of 
amount of such deficiency. Spec.St. 
TOdS ew THIN S$ -20et 14) Const. ‘nt, 
foec. 2, $i vant. dass Amend. tart. 63; 
§ 1—In re Opinion of the Justices, 
35, N.H.2d 5. : 

The purpose of constitutional provi- 
sion that no moneys shall be issued 
out of the treasury of commonwealth 
but by warrant under hand of Goy- 
ernor with advice and consent of coun- 
cil is to insure that no payments shall 
be made from the public treasury ex- 
cept for public. purposes and in ac- 
cordance with the law and it is not 
the purpose thereof to give the Gov- 
ernor and council power to veto con- 
tracts or purchases lawfully made by 
authorized officers or to refuse to hon- 
or debts and obligations lawfully in- 
eurred. Const. pt. 2, ec 2, § 1, art. 11. 

. —In re Opinion of the Justices, 35 N. 
; H.2d 5. 
. § 403 i 

Mass. Under constitutional provision 
that no moneys shall be issued out 

of the treasury of commonwealth but 
. by warrant under hand of Governor 
: with advice and consent of council 
and statute whereby the commonwealth 

2 took over management of privately 
= owned elevated railway company obli- 
aS gating commonwealth to pay over to 
eompany deficiency resulting from pub- 

lie management of the company, the 
constitutional duty of the Governor 

and council is to inform themselves 
whether payment of amount of the de- 
ficiency according to the notification 

given by company’s trustees to treas- 

urer and receiver general of common- 
wealth is in accordance with the law 

and if payment is in accordance with 

the law to issue warrant accordingly. 

Spec.St.1918, ¢. 159, § 11, as amended 

- bys St935)"e. 99; ~Const. ipt. 2, e772, 

§ 1, art. 11.—In re Opinion of the Jus- 

tices. 35 N.H.2d 5. 

Under constitutional provision that 
no moneys shall be issued out of 
the treasury of commonwealth but by 
warrant under hand of Governor with 
advice and consent of council and 
under statute whereby the common- 
wealth took over management of pri- 
vately owned elevated railway compa- 
ny, directing company’s trustees to 
notify treasurer and receiver general of 
commonwealth of amount of deficiency 
resulting from public management of 
company and that the commonwealth 
shall thereupon pay over to the com- 
pany the amount so ascertained, the 
Governor had right to withhold his 
signature to warrant for payment of 
deficiency and council had right to 
withhold advice and consent with re- 
lation to the warrant pending reason- 
able opportunity for them to inform 
themselves whether the proposed pay- 
ment was in accordance with the law. 
Spec.St.1918, ec. 159, § 11, as amended 
by St-11935,)c..99; Const. pt.-2,-c, 251 § 
1, art. 11.—In re Opinion of the Jus- 
tices, 35 N.E.2d 5. 

It is not the purpose of constitution- 
al provision that no moneys shall be 
issued out of the treasury of the com- 
monwealth but by warrant under hand 
of Governor with advice and consent 
of council, to give Governor and coun- 
cil power to refuse to pay obligations 
Jawfully incurred, but is a matter for 
the exercise by them of sound execu- 
tive judgment and discretion to deter- 
mine whether there is sufficient rea- 
son for delay by them in issuing a 
warrant in order to give reasonable 
opportunity for determining whether 
the elements entering into the compu- 
tation of the commonwealth’s obliga- 
tions are in accordance with the law. 
ee = 


nst. pt. 
oan t. 63, § 


ommon- 


council as to existence or amount, ac- 
cording to law, of obligation or lia- 
bility for elements entering’ into the 
computation of the deficiency could 
be found by them to be sufficient rea- 
son for delay in issuing a warrant, 
Spec.St.1918, ec. 159, § 11, as amended 
by St.1935 ese99 es iConsti sptis2s> 7 eters 
1, art. 11—In re Opinion of the Jus- 
tices, 35 N.E.2d 5. 
§ 408 

Pa. Moneys’ collected under’ the 
Pennsylvania Unemployment Compen- 
sation Law are not ‘moneys of the 
state” within constitutional provision 
requiring that moneys of the state over 
and above necessary reserve be used 
in payment of the state’s debt either 
directly or through sinking fund and 
that moneys of sinking fund shall 
never be invested in or loaned on se- 
curity of anything except bonds of 
the United States or of the state. 43 
P.S. § 841 et seq.; P.S.Const. art. 9, 
§ 12.—Commonwealth yv. Perkins, 21 A. 
2d 45, 342° Pa. 529: ; 

Wis. The state treasurer could not 
refuse payment of state highway com- 
mission order for semifinal estimate 
on highway construction contract on 
ground that secretary of state signed 
voucher of commission upon advice 
that his function as auditor was pure- 
ly ministerial and not to verify esti- 
mate or right to payment certified 
where voucher presented to treasurer 
conclusively disclosed that secretary of 
state had audited the claim, and al- 
leged .reasons which motivated him 
were immaterial. St.1939, §§ 82.02(9), 
84.06; Const. art. 6, § 2.—State, ex 
rel, Lathers vy. Smith, 299 N.W. 43, 
238 Wis. 291, 


410 

N.H. Such borrowings on bonds, or 
notes as are authorized by the act 
permitting emergency borrowing by 
the state in'a sum not to exceed the 
sum of $1,600,000 per annum, may, in 
the discretion of the governor and 
council, properly be paid out of the 
sinking fund, and the guide for the 
exercise of the discretion is found in 
the 1931 act providing a special fund 
for the rehabilitation of treasury bal- 
ances and the retirement of state in- 
debtedness. Laws 1931, ec. 126, as 
amended; Pub.Laws 1926, c. 15, § 12, 
as amended by Laws 1935, e 7, § L— 
a" re Opinion of the Justices, 21 A.2d 


§ 411 
Ark. The 1941 Act for refunding of 


bonded road debt is not invalid as a 


“delegation of legislative power’ to re- 
funding board created by the act, since 
act merely vests in board discretion as 
to what shall be done in execution of 
provisions of act and it is not a dele- 
gation of legislative authority to per- 
mit use of discretion in discharge of 
duties which law-making body has 
enacted. Acts 1941, Act 4.—Fulkerson 
vy. Refunding Board, 147 8.W.2d 980. 

The 1941 Act for refunding of bond- 
ed road debt does not ‘‘delegate legis- 
lative power” to the people and does 
not violate constitutional provision pre- 
venting General Assembly from refer- 
ring any measure to the people. Acts 
1941, Act 4, § 21; Const. Amend. No. 
7—Fulkerson vy. Refunding Board, 147 
S.W.2d 980. 

The 1941 Act providing for refund of 
bonded road debt does not “impair ob- 
ligation of contract”? between state and 
holders of bonds issued under prior 
act, since no holder of highway obliga- 
tions is required to surrender them 
except upon full payment of principal 
and interest, and payment of debt is 
not a repudiation but is fulfillment 
and discharge of obligation. Acts i941, 
Act 4; Acts 1934 Hx.Sess., Act 11.— 
Fulkerson vy. Refunding Board, 147 S. 
W.2d 980. yA 

The Act of 1941 providing for refund 


¥ ‘es 
=] of bonded pond 
2d 5, state’s contractual obl 
authorizes diversion of | 
Much as necessary to de! 


. election under 1941 road bond refu 


By as 


es not i 
se ; 
iE pees 
of special election provided f s 
money is first appropriated out en 
eral revenue fund, and after bonds 
thorized by act have been sold it 
made duty of state comptroller a 
state treasurer to transfer amount ¢ 
pended from state highway fu d to 
general revenue fund. Acts 1941, - 
4, § 22.—Fulkerson y. Refunding B 
147 S.W.2d 980. ) ca eh 

Ark. The Act of 1941 for the r 
ing of bonded road debt does | 
late the constitutional amendm 
hibiting bonds except to refund 
isting indebtedness, because the 
clares the public policy to appl 
fied sums to the payment phere 
ness incurred under prior acts ¢ 
expend a certain amount from its ow 
revenues in the construction and main 
tenance of roads, where before the ex 
penditures could be made, appr 
tions would be necessary, and i 
not proposed that bonds be _ issu 
Acts 1941, Act 4; Acts 1939, Acts 3 
330; Const. Amend. No. 20.—Ful 
v. Refunding Pee 147 S.W.2d 98: 

13 eke 


Miss. The 1940 amendatory act 
viding for the refunding of core 
sues of bonds of the state issued 
the act of 1938 is constitutional 
proposed bonds to refund bond: 
able from gasoline tax revenue 
be valid notwithstanding the 
1938 limited state’s right to issu 
tional bonds payable from such — 
enues. Laws 1938, c. 130, as ame: 
by Laws 1940, c. 109—Bank of Mc 
es vy. State Bond Commission, 199 § 

414 

Ark. Under provision of b 
funding act that no bonds shall b 
sued under the act except with c 
of majority of qualified electors of : 
it is not intended to, have electors of 
state determine whether the act. sha 
be a law, since it is already a law, bi 
purpose is to determine ‘whether it 
will of people that provisions | 
shall be availed of. Acts 1941, 
§ 21—Fulkerson y. Refunding 
147 S.W.2d 980. hth ig 


each county not less than 18 days be- _ 
fore election, has reference to general 
election and did not apply to spe 


ing act on question whether bonds 
should be issued, since 1941 act i 
rovides what notice shall be gi 
ope’s Dig. § 4674; Const. Anienge 
7; Acts 1941, Act 4, § 21.—Fulkerson 
v. Refunding Board, 147 S.W.2d 980. 
Special election on question whethe 
1941 road bond refunding act should b 
continued in force could be held upon 
reasonable notice and where wide pub 
licity had been given the legislation, — 
and there was general public interest 
in it manifested by fact that more thar 
64,000 electors had petitioned that a 
special election be ordered, which were 
more names than were required to c: : 
special election, reasonable notice of 
election was given. Acts 1941, Act 4; 
Const. Amend. No. 7.—Fulkerson y. Re- 
funding Board, 147 S.W.2d 980. } es 
Ark. Where Act authorized sale of 
bonds to redeem county turnback war- 
rants outstanding March 1, 1941, and 
allotted 25 per cent. of 7.7 per cent. of © 
net motor vehicle fuel tax to the pay- 
ment of such bonds over a period not 
to exceed 30 years, section 5 of the 
act pledging that state would not per- 
mit the 7.7 per cent. allotted to the 
highway turnback fund to be reduced 
prior to payment in full of all securi- 
ties issued under such act rendered the 
act violative of the constitutional : 
amendment forbidding the state to 
issue bonds pledging the faith and 
credit of the state or any of its reve- 
nue, except for certain specified pur- 
poses, without the consent of a major- 
ity of qualified electors. Laws 1934, 
2nd BEx.Sess.. Act 11, § 23 (e) ; Laws 
1941, Act 133 and § 5; Const. Amend. 


BA ell“ 
6 


§ 416 
_ Ark. General Assembly had power to 
- validate obligations incurred under pri- 
or act authorizing issuance of road 
‘0 bonds, but its exercise added nothing 
to extent of-obligations of state. Acts 
1941, Act 4, § 17; Acts 1934 Ex.Sess., 
oe Act 11.—Fulkerson vy. Refunding Board, 
‘147. S.W.2d 980. 
CE § 417 
f Ark. Where act providing for refund 
of bonded road debt required that all 
bond sales should be public, on sealed 
ies bids, after notice published not less 
- than 10 days before sale, plan of offer- 
ing bonds for sale would not prevent 


act, since it must be assumed that of- 
fer of bonds for sale would be made 
n conformity to law. Acts 1941, Act 
é , § 7.—Kulkerson v. Refunding Board, 
147 S.W.2da 980. 


Sst § 423 

_. -N.H. Such borrowings on bonds or 
| notes as are authorized by the act 
permitting emergency borrowing by 
the state in a sum not to exceed the 


‘ Laws 1931, ec. 126, /as 
"amended; Pub.Laws 1926, c. 15, § 12, 

as amended by Laws 1935, c. 7, § 1.— 
In re Opinion of the Justices, 21 A.2d 


At a 16.33 hy 
j § 425 

iu. A taxpayer may maintain a suit 
in equity to enjoin the misappropria- 
tion or waste of public money.—Reid v. 
Smith, 30 N.B.2d 908, 375 Ill. 147, 132 
MAQUAR. 1286. 

Plaintiff as a taxpayer could main- 
tain a suit to enjoin state officers from 
awarding a public works contract or 
from paying any money from the state 
treasury upon the performance of it, 
on the ground that the prevailing wage 
law requiring contractors engaged in 
‘public works to pay the prevailing 
wage per diem in the locality is un- 
constitutional. Smith-Hurd Stats. ec. 
48, § 39n et seq.—Reid v. Smith, 30 N. 
‘H.2d 908, 375 Wl. 147, 132 A.L.R. 1286. 
Til. Where a petition for leave to file 
a taxpayer’s suit to restrain the dis- 
 bursement of public moneys is sworn 
_ to, its allegations must be taken to be 
true. Smith-Hurd Stats. c. 102, § 14.— 
und y. Horner, 31 N.H.2d 611, 375 Hl: 


1 statute providing that the 
. court or judge may in its or his dis- 
- eretion grant leave to file a taxpayer’s 
suit to enjoin the disbursement of pub- 


4 ‘si 


heyy. lie moneys with respect to certain 
eur ‘items, parts, or portions of any appro- 
_.  priation act and not with respect to 
age others, the discretion to be exercised is 
ad 4 judicial discretion. Smith-Hurd 
Stats. c. 102, § 14.—Lund y. Horner, 31 


' ene 2d. G11... .37.5 51.) 303. 

The section of an act making a lump- 
sum appropriation of $1,000,000 for 
traffic surveys, maintenance of route 
markers, warning signs, direction signs, 
traffic signals, investigations, and re- 
porting of motor vehicle accidents vio- 
lates the constitutional provision re- 
quiring the separation of items of an 
appropriation. and the circuit court 
abused its discretion in denying leave 

i to file a taxpayer’s suit to enjoin the 

disbursement of funds appropriated by 

that section. Laws 1939, p. 222, § 6, 

art. 2; Smith-Hurd Stats. c. 102, §§ 12 


| 14; Smith-Hurd Stats.Const. art. 5, 
i 16.—Lund v. Horner, 31 N.E.2d 611, 
$75 Ill. 303. 


2 On petition for leave to file a taxpay- 
-_er’s suit to restrain the disbursement 
of public moneys under an allegedly in- 
valid act, it could not be successfully 
eontended that there was not a proper 
joinder of parties and that contractors 
were entitled to be made parties, where 
nothing appeared to indicate that any 
eontracts had been let to which the ap- 
propriation might be made applicable, 
Laws 1939, p. 222, § 6, art. 2; Smith- 


at _-20—Carpenter vy. McLeod, 150 S.W.2d 


CC ea BS 5} 
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Hurd Stats. ¢. 102, §§ 12, 14; 
Hurd Stats. Const. art. 5, § 
v. Horner, 31 N.H.2d 611, 375 Ill. 303. 

On petition for leave to file a tax- 
payer’s suit, seeking to enjoin the Gov- 
ernor, the auditor of public accounts, 
and the state treasurer from disburs- 
jing certain funds appropriated by an 
allegedly invalid act, the Governor was 
not a “necessary party” or a “proper 
party’. Laws 1939, p. 222, § 6, art. 
z; Smith-Hurd Stats. c. 102, §§ 12, 14; 
Smith-Hurd Stats.Const. art. 5, § 16.— 
Lund v. Horner, 31 N.H.2d 611, 375 Ill. 
303. 

Mo. A single taxpayer alone may 
bring an action on account of himself 
and other taxpayers to restrain illegal 
acts such as improper payment of 
public funds in order to determine the 
public interest—Clark v. Crown Drug 


Co., 152 S.W.2d 145, certified 146 S. 
W.2d 98. : 
Ohio App. A taxpayer of state has 


right, independent of statutory authori- 
ty, to maintain action for ejectment of 
lessee from premises leased to him by 
state Director of Public Works, cancel- 
lation of lease, and mandatory injunc- 
tion requiring lessee to restore premises 
to their condition when he took pos- 
session, as petition states cause of ac- 
tion invoking court’s equity powers.— 
Reed y. Timberman, 29 N.H.2d 446, 65 
Ohio App. 182, dismissing appeal 30 N. 
BH.2d 993, 137 Ohio St..524. 

Though state is proper plaintiff in ac- 
tion, no one may cause it to take action 
which it manifestly refuses to take.— 
Reed v. Timberman, 29 N.E.2d 446, 65 
Ohio App. 182, dismissing appeal 30 N. 
H.2d 993, 137 Ohio St. 524. 

A taxpayer’s petition, praying eject- 
ment of lessee from premises leased ‘to 
him by state Director of Public Works, 
cancellation of lease, and mandatory 
injunction requiring lessee to restore 
premises to their condition when he 
took possession, must be dismissed, in 
absence of consent by state, which is 
proper plaintiff, to bring action or 
authority in director to enter state’s 
appearance, though lease is void for 
noncompliance with statutory require- 
ments. Gen.Code, § 14153 et seq.—Reed 
v. Timberman, 29 N.E.2d 446, 65 Ohio 
App. 182, dismissing appeal 30 N.H.2d 
993, 1387 Ohio St. 524. 


Ohio App. In taxpayer’s suit against 
the superintendent of insurance and 
state auditor to enjoin the issuance of 
a license to any corporation applying 
therefor and the issuance of vouchers 
to such corporations for pay-roll de- 
ductions on ground that provision ex- 
empting charitable institutions from 
taxation was unconstitutional, where 
court. declared the provisions to be sep- 
arable and that license provision was 
valid and exemption provision invalid, 
taxpayer was not entitled to an allow- 
ance of attorney fees against superin- 
tendent of insurance and state auditor, 
notwithstanding that action increasea 
revenues, of state, since there was no 
obligation on part of defendants to pay 
costs. Gen.Code, § 669-13; Const. art. 
2, § 29.—State ex rel. Mayer v. Lloyd, 
35 N.H.2d 853. 


S.C. A taxpayer’s suit to enjoin state 
highway commissioners and state treas- 
urer from carrying out requirements of 
act, appropriating $2,000,000 of reve- 
nues from state gasoline tax and motor 
vehicle license fees to payment of 
state’s deficit and general expenses, on 
grounds that it violates sections of Con- 
stitution providing for payment of 
state’s ordinary expenses and deficit 
and requiring statement of object of 
tax in statute levying it, presents no 
question as to abrogation of legislative 
powers to deal with such tax and fees 
by General Assembly’s enactment of 
State Highway Bond Act. Act June 10, 
1940, 41 St. at Large, p. 1949; Code 
1932, §§ 2505 et seq., 5893 et seq.; 
art. 10, §§ 2, 3.—State ex rel. 
Edwards v. Osborne, 11 S.E.2d 260, 195 
S.C... 29.5% 

S.C. Generally a taxpayer may not 
maintain a suit to enjoin action of 
state officers when he has no special 
interest and his only standing is the 
exceedingly small interest of a general 


‘Smith. taxp 
16.—Lund o 


right to invoke per se a judi 


‘any citizen 


termination of the issue—Crews 
Beattie, 14 S.H.2d.351, 197 S.C. 32. | 
A taxpayer could not maintain suit 
to enjoin State Rural Hlectrification 
Authority and State Treasurer from 
paying or crediting funds to co-opera- 
tive associations, where taxpayer had © 2 
no special or peculiar interest to pro- 
tect, the funds involved did not accrue 
from taxation but from operation of 
electric system, and taxpayer’s interest 
was highly contingent, remote and in- 
finitesimal, in view of fact that no 
moneys could ever accrue to _ state \ 
treasury until Authority had ceased to 4 
exist and all its obligations satisfied, 
neither of which contingencies had 
happened or was contemplated. Act 
March (14, 1935, §§;.5,..20..,39 (St. at 
Large, pp. 74, 80.—Crews v. Beattie, 
14° S8.H.2d 351, He S.C. 32. 


9 

Ill. In absence of statutory prohibi- 
tion, claims against the government 
are assignable.—People ex rel. Stone v. 
Nudelman, 84 N.B.2d 851, 376 Ill. 535. 

§ 430 - 

Ariz. The presentation of salary 
claims approved by the head of depart- 
ment in which state employee works is 
essential to give rise to duty on part 
of auditor to approve them.—Donaldson 
v. Sisk, 113 P.2d 860. 


§ 434 
See Bradley v. The King [1940] 4 
Dom.L.R. 49. 
§ 435 


Ariz. Where statute creating the of- \ 
fice of state dairy commissioner was re- 
pealed, raising serious question as to 
the right of that officer to continue to 
discharge the duties of the office, state = 
auditor properly required judicial de- 
termination of the question whether 
expenditures made and claimed by the 
state dairy commissioner were for a 
public purpose. Code 1939, § 50-902; 
Laws 1941, c. 105.—Johnson vy. Froh- 
miller, 115 P.2d 244. 

8 436 

Ariz. Under statute, the state audi- 
tor has no duty or right to pass on 
claims that have not been approved by 
proper officer before presentation to the Fe 
auditor for allowance or disallowance. 
Rev.Code 1928, §§ 28, 2619.—State y. 
Angle, 104 P.2d 172. ° ' 


§ 440 

Ariz. Where claims for wages due 
to state employees were disapproved 
by heads of departments for which 
employees worked, the state auditor to 
whom claims were subsequently pre- 
sented properly refused to consider the 
claims until they were approved by 
the departmental heads, and _ plaintiff 
who did not seek by mandamus to 
compel such approval could not main- 
tain action on the claims. Rev.Code 
1928, §§ 28, 30, 2619, 4379; Const. 
art. 4, pt. 2, § 18—State v. Angle, 104 
P.2d 172. 


§ 441 

Ariz. Mandamus lies against state 
highway engineer to compel approval 
of State Highway Department janitor’s 
claim for wages due on basis of mini- 
mum wage fixed by highway commis- 
sion for manual labor and is proper 
and essential preliminary to further 


proceedings by claimant. Rev.Code 
1928, § 1350, as amended by Laws 
1933) 10) 12 free§$r 1679-1681) eS his 


Hutchins v. Swinton, 108 P.2d' 580. 
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N.Y.App.Div. Evidence held to au- 
thorize recovery from state for neg- 
ligence of state employee, not a physi- 
cian, in administering diathermy treat- 
ment to claimant in state hospital with 
resulting burns and amputation of 
leg.—Turack vy. State, 21 N.Y.S.2d 385, 
259 App.Div. 1105, reversing 17 N.Y. 
$.2d 443, 173 Mise. 178. 

N.Y.App.Div. Claimant’s application 
for leave to file claim against state, 
for injuries sustained while operating 
his automobile on state highway on 
ground that injuries resulted solely 
from negligence of state, after time 
within which claim was required by 


sta 
period of time, and Bled chat state 
could ae ses prejudiced by grantin 
of the application—Toof v. State, 2 
N.Y.S.2d 394, 260 App.Div. 830. 

N.Y.App. Div. Where claimant’s as- 
signee of rights under contract was 
added nune pro tune as a party to 
claimant’s action on claim against the 
state under statutory authority so that 
all matters might be settled at once, 
the Court of Claims properly awarded 
claimant damages in the sum found due 
subjeet to assignment of money due or 
to become due under contract and sub- 
ject to any interest of claimant which 
assignee might have in proceeds of 
award in full settlement of claim. 
Court of Claims Act, § 20, now § 9.— 
Mill-Rock Const. Corporation v. State, 
23 INAS. 20025 Ce 

N.Y.App.Div. Where it was unques- 
tioned that claimant’s right eye was 
enucleated because of acid burn shortly 
after date when allegedly defective 
plunger broke while claimant, a former 
convict, was attempting to clear drain 
pipe of toilet bowl in prison, allegedly 
causing lye and acid to splash into his 
right eye and onto his face, there were 
acid burns on his face in vicinity of 
right eye, and findings in claimant’s 
action against the state were incon- 
sistent, those most favorable to claim- 
ant were required to prevail on his ap- 
peal from judgment of dismissal, thus 
necessitating reversal of judgment and 
direction of judgment in favor of claim- 
ant and against the state.—White v. 
erates 23 N.Y.S.2d 526, 260 App.Div. 


N.Y.App.Div. The prosecution of 
claim in Court of Claims was in effect 
the prosecution of action in Supreme 
Court, and hence Court of Claims, un- 
der statute, could order official stenog- 
rapher to furnish claimant, who was 
authorized by Appellate Division to 
prosecute appeal from judgment of 
Court of Claims as poor person, with 
transcript of testimony taken on trial, 
and to issue to claimant a certificate 
fixing amount of stenographer’s fees. 
Civil Practice Act, § 1493; Court of 
Claims Act, § 5, subd. 3; § 9, subds. 
Brgs Sansa Soe Li 245272 iCourtwor, 
Claims Rules, rules 3-6, 13, 14, 16.— 
Ehde v. State, 23 N.Y.S.2d 616, 260 
App.Div. 511, reversing 19 N.Y.S.2d 
674. 173 Misc. 1095. 

The practice in the Court of Claims 
is the same as in the Supreme Court 
unless otherwise provided.—Ehde_ v. 
State, 23 N.Y.S.2d 616, 260 App.Div. 
511, reversing 19 N.Y.S.2d 674, 173 
Mise. 1095. 

The statute relating to furnishing of 
stenographic minutes to person’ prose- 
cuting his action or special proceeding 
as a poor person is applicable to any 
stenographer of any trial court of rec- 
ord in the state. Civil Practice Act, § 
1493.—Ehde vy. State, 23 N.Y.S.2d 616, 
260 App.Div. 511, reversing 19 N.Y.S.2d 
674, 173 Mise. 5 

Under statute relating to furnishing 
of stenographic minutes to person ad- 
mitted to prosecute his action or pro- 
ceeding aS a poor person, Court of 
Claims was not called upon to direct 
treasurer of Hrie county to pay fees 
of stenographer furnishing copy of min- 
utes to claimant prosecuting appeal 
from decision of Court of Claims as a 
poor person, and if treasurer should re- 
fuse to pay, the stenographer could in- 
voke the aid of the Supreme Court. 


Civil Practice Act, § 1493.—Ehde vy. 
State, 23 N.Y.S.2d 616, 260 App.Div. 
511, reversing 19 N.Y.S.2d 674, 173 


Mise. 1095. 

The Appellate Division, making order 
authorizing claimant to prosecute ap- 
peal from decision of Court of Claims 
as poor person, was without jurisdic- 
tion to entertain application for tran- 
seript of testimony taken in Court of 
Claims, since application for such relief 
must be made to trial court or to judge 
who presided at trial, and under such 
circumstances silence of the Appellate 
Division in respect to such part of 


tal” 

Civil Practice het, ’ 
State, 23 N.Y.S.2a_ 616, 260 
511, reversing 19 NYS2d 

674, aT Mise. 
The Appellate Division: wilk not au- 
thorize claimant to prosecute appeal 
from decision of Court of Claims as a 
poor person unless satisfied on the 
apers before Appellate Division that 
here is merit to appeal. Rules of 
Civil Practice, rule 36.—Ehde v. State, 
23 N.Y.S.2d 616, 260 App.Div. 511, re- 
Mest 19° SNGYHSi2d 6746 273 Mise: 


N.Y.App.Div. Whether the state used 
reasonable care in the maintenance of a 
path on the Saratoga Springs Reserva- 
tion and whether it was in reasonably 
safe condition for uses and purposes for 
which it was intended and maintained 
on date when claimant’s foot became 
lodged between two large stones on 
path, allegedly resulting in injuries to 
her, were for the Court of Claims under 
the evidence.—Wood v. State, 24 N.Y. 
§$.2d 305, 261 App.Div. 849. 

N.Y.App. Div. Evidence — sustained 
judgment dismissing claim for injuries 
sustained by claimant while she was en- 
deavoring to enter an elevator located 
in the state capitol.—_Stevens vy. State, 
24 N.Y.S:2d 387, 261 App.Div. 853. 

N.Y.Ct.Cl. The Court of Claims may 
determine issues of title where there is 
disputed ownership of lands only if 
the interested parties consent to such 
action. Court of Claims Act, § 22.— 
Solkat Realty Corporation v. State, 21 
N.Y.S.2d 853, 174 Mise, 808. 

The rule of Court of Claims provid- 
ing that judgment in appropriation 
claims and claims for damages to real 
property caused by the state shall not 
be entered until attorney general files 
in office of clerk of Court of Claims 
his written approval of title to the 
property appropriated or damaged, in- 
cluding his direction as to the claim- 
ants in whose name the judgment 
should be entered, unless otherwise 
ordered by the court, applies regard- 
less whether claim is considered in the 
nature of an appropriation or in the 
nature of damages to real property. 
Rules of the Court of Claims, rule 28. 
—Solkat Realty Corporation v. State, 
21 N.Y.S.2d 853, 174 Misc. 808. 

In action against state on appropria- 
tion claims or claims for damages to 
real property caused by the _ state. 
Court of Claims hag discretion to 
grant claimant’s motion asking for an 
order dispensing with approval and 
certification of title by attorney gen- 
eral of claimant’s lands adjudged to 
have been damaged, and directing clerk 
of Court of Claims to enter judgment 
in favor of claimant. Rules of the 
Court of Claims, rule 28.—Solkat Real- 
ty Corporation v. State, 21 N.Y.S.2d 
853, 174 Mise. 808. 

Where Court of Claims made sepa- 
rate awards on claim for damages to 
two parcels of land from loss of direct 
access to street in city of Syracuse 
caused by grade crossing elimination, 
and claimant’s title to one of parcels 
was disputed, claimant’s motion for an 
order dispensing with approval and 
certification of title by attorney gen- 
eral of claimant’s lands adjudged to 
have been damaged, and directing clerk 
of Court of Claims to enter judgment 
in favor of claimant was granted. 
Laws 1928, c. 825, § 9; Rules of Court 
of Claims, rule 28.—Solkat Realty Cor- 

oration v, State, 21 N.Y.S.2d 853, 174 
fise. 808. 

N.Y.Ct.Cl. Where name of corpora- 
tion, filing claim against state, was 
changed by order of Supreme Court, 
Court of Claims would allow amend- 
ment of claim, substituting new name 
of claimant.—Burrows Paper Co. y. 
State, 22 N.Y.S.2d 47, 174 Mise. 850. 

Statutory provisions limiting time for 
filing claims against the state may not 
be circumvented by an amendment of 
an original claim, since compliance 
therewith is indispensable to jurisdic- 
tion of Court of Claims. Court of 
Claims Act, § 10, subd. 3; Code Civ. 
Proc. § 264.—Burrows Paper Co. v. 
State, 22 N.Y.S.2d 47, 174 Mise. 350. 


— damages accruing 
90 days pretedine the filin 


_losses, was filed within 90-da 


‘any of its political subdivisions wh 


n trespass, recover may be } 
wi nin, a pe 


claim, pursuant to Court of Cl 
Court of Claims Peat § 10, ; 
Burrows Paper State, 22 
$.2d 47, 174 Mise. “350. pa 
A motion to amend a claim 
permit recovery of damages, ba 
trespass which accrued subseq 
the filing of the claim, would ’ 
as a matter of law by Court or. 
Court of Claims Act, § 10, sub 
Code Civ.Proc. § 264.—Burrows Pa 
le v. State, 22 N.Y.S.2d 47, 174 « 
Burden of explaining failur ee 
pose of a claim against state for 
of 23 years eed on ee 


47, 174 Misc. 850. 
The reauipaneele 
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Claims Act, § 15, subd. 3.—Inkaw. 
State, 22 N.Y. S bd 761. 


ly Meenligent “construction of high 
bridge, filed 96 days after tim 
began, but within 90 days 
on which claimant could asce 


fixed by statute and was properly 
in jurisdiction of Court of | 
Court of Claims Act, § 15, s 
Inkawhich v. State, 22 N.Y.S 


mand first had a legal existence a 
the state, Enabling Act as ap 
claimant did not violate gE l 
provision prohibiting the audit an 

lowance of a claim which as be 
citizens of state would be ses 
pres of time. 


Claims against state eee : 
moral obligation and founded in ey 
may be legalized by the Legi: 
and enforced either against the s 


the power exists to create the 
but the proper statutory proc 
were not strictly pursued or for 
reason were informal and defective 
Goldstein v. State, 22 N.Y.S.2d 7 
Mise. 114. ; A 
A “moral obligation” which is a ut 
assumed in obedience to the r of 
right conduct is essential to the va 7 4 ay 
of a statute waiving rights of the state 
to defeat a claim against it.—Goldstein — 
v. State, 22 N.Y.S.2d 767, 175 Mise. 1 : 
A decision by the Legislature 
certain facts create a moral obliga 
on part of the state so as to authoriz 
the payment of a claim against th 
state, even if such facts exist, is no 
conclusive, and the courts will stil 
called upon to decide whether deci 
of Legislature was correct, and the fing 
duty of awarding or adjudging - 
ment of a claim against the state mv 
be performed by some appropriate bo 
after consideration of the facts and 
with full power to reject as well as t 
award.—Goldstein v. State, 22 N.Y.S. 2 
767, 175 Mise. 114. : 
An Enabling Act authorizing Court of Pi 
Claims to make an award for death of 
member of National Guard who died in 
automobile accident while riding in 
truck driven by a fellow member of. 
his regiment is constitutional. Laws 
1940, c. 857.—Goldstein v. State, 22 N. — 
¥.S.2d 767, 175 Mise. 114. : ie 


N.Y,Ct.Cl. Where contract for fur- : 
nishing of milk by claimant to state 
hospital authorized adjustment of price 
by Division of Standards and Purchase 
in the event that official price regula- 
tions were made effective, such regula- 
tions were made effective and Division 
of Standards and Purchase rejected 
claimant’s demand for increased ecom- 
pensation under the contract, Civil 
Practice Act provisions relating to pro- 
ceedings against a body or officer were 
inapplicable to claimant’s situation and 
did not preclude proceeding in Court of 


te r Vine eid 

ig 442” . 

i Claims against state. Civil Practice Act, 
a § 1283 et seq., 1283-1285, 1296.— 


Queensboro Farm Products v. State, 24 

_ N.Y.S.2d 413, 175 Mise. 574. 

Where provision in contract for fur- 
nishing of milk by claimant to state 


negotiate and not an enforceable con- 
tract, state was under no ‘‘moral obliga- 
tion’? to recompense claimant, in ab- 
sence of misrepresentation or deception, 
- notwithstanding claimant lost money 
on part of milk delivered._Queensboro 
Farm Products v. State, 24 N.Y.S.2d 
me 413, 175 Misc. 574. 
Bi _ N.Y.Ct.Cl. Before one moving for 
permission to file claim against state 
. after expiration of time prescribed by 
statute for filing of notice of intention 


§ 10, subds. 4, 5—Williams v. State, 
25 N.Y.S.2d 968, 175 Misc. 972. 
A man inducing state to maintain 
incompetent woman, with whom he had 
cohabited as her husband for 14 years 
after two marriage ceremonies with 
her, by his representation that she was 
his wife and promise to pay for such 
maintenance has no cause of action 
. against state for amount paid by him 
for her support before entry of decree 
- anaulling their marriage, as he was 
under moral, if not legal, obligation to 
support wife until entry of such de- 
- eree, so that his motion for permission 
_ to file claim against state for such 
amount after expiration. of time pre- 
‘seribed by statute for filing of notice 
- of intention or claim must be denied. 
Court of Claims Act, subd. 5. 
Williams y. State, 25 N.Y.S.2d 968, 175 
Misc. 972. 
The Court of Claims may, in its dis- 
 eretion, permit filing of claim against 
state, notwithstanding default in failing 
_ to file notice of intention or claim with- 
_ in time required by statute, but only 
Koon affidavits showing reasonable ex- 
~ euse for such failure. Court of Claims 
Act, § 10, subds. 4, 5,—Williams v. 
ie State, 25 N.Y.S.2d 968, 175 Misc. 972. 
A man paying state for support of 
Bae - incompetent woman before entry of de- 
-eree annulling his marriage to her and 
-..attorney who represented him in an- 
- mnulment action must be charged with 
knowledge that claim against state for 
money paid accrued when marriage was 
dissolved, so as to require denial of his 
motion for permission to file claim over 
six months after date of such decree. 
| Court of Claims Act, § 10, subds. 4, 5. 
—Williams y. State, 25 N.Y.S.2d 968, 
175 Mise. 972. 


An affidavit of attorney, who repre- 
sented husband in action resulting in 
¥ annulment of his marriage to incompe- 
tent woman, that affiant was under mis- 

_ taken impression that limitation of 

time within which to file claim against 
state was two years from date of ac- 
-erual thereof and that it was unneces- 
sary to file notice of husband’s inten- 
tiun to file claim against state for 
moneys paid it by him for wife’s main- 
tenance, and husband’s affidayits, not 
indicating when another attorney, who 
filed motion for permission to file 
claim over six months after date of 
anuulment decree, was retained, nor 
when or by whom default was discov- 
ered, showed no reasonable excuse for 
delay, so as to require denial of motion. 
Court of Claims Act, § 10, subds. 4, 5. 
* —Williams y. State, 25 N.Y.S.2d 968, 
175 Misc. 972. 
: N.Y.Ct.Cl. Right of indemnitor of 
surety on a forfeited bail bond against 
the state on ground that state forcibly 
removed defendant from the jurisdic- 
tion of the court accrued when the 
court made its order forfeiting the bail 
and not when the one year period ex- 
rae within which an application might 

e made for remission of the forfeiture 
pursuant to a section of the Code of 
Criminal Procedure. Code Cr.Proec. § 
598.—Lopez v. State, 26 N.Y.S.2d 359, 
176 Mise. 11. 


As 
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Indemnitor of surety on forfeited bail 
bond who made claim against the state 
for amount paid to surety on ground 
that the state had forcibly removed 
the defendant from the jurisdiction of 
the court, which claim being founded 
in negligence was required to be filed 
within 90 days from the time it accrued, 
was not entitled to have the court per- 
mit the filing of the claim within two 
years after its accrual onthe ground 
that claimant proved facts sufficient to 
excuse the delay, where the state ob- 
jected to the filing of the claim. Court 
of Claims Act, § 10, subd. 3.—Lopez v. 
State, 26 N.Y.S.2d 359, £76 Mise. 11; 

A claim by indemnitor of surety on 
a forfeited bail bond. against the state 
on the ground that the state forcibly 
removed defendant from the jurisdic- 
tion of the court was required to be 
dismissed where a motion for permis- 
sion to file the claim was not made 
until more than two years after the 
claim accrued. Court of Claims Act, § 
10, subd. 3.—Lopez v. State, 26 N.Y.8.2d 
359, 176 Mise. 11. 

Indemnitor of surety on bail bont& of 
defendant who was being furnished re- 
lief by the state because he had ac- 
quired no county residence was not en- 
titled to recover from the state the 
amount paid to the surety on the for- 
feited bail bond on the ground that 
the state had removed the defendant 
from jurisdiction of the court, where 
state did not know of defendant’s in- 
dictment and merely made it possible 
for him to return to his home in Puer- 
to Rico by paying his transportation 
eosts, and the bail was forfeited to 
the City of New York and not to the 
state and all arrangements for defend- 
ant’s removal were made by county 
which was not thereby made an agency 
of the state so as to render it liable 
for the county’s action. Social Welfare 
Law, § 62, subd. 1(a); § 127.—Lopez 
v. State, 26 N.Y.S.2d: 359, 176. Mise. 


nae 

N.Y.Ct.Cl. A claimant, seeking to re- 
cover for death of his intestate result- 
ing from injuries sustained in park 
maintained by state, had burden of 
showing by fair preponderance of evi- 
dence that accident was caused by fault 
of state. Court of Claims Act, § 12-a. 
—Trimble v. State, 26 N.Y.8.2d 533, 176 
Mise. 70. 

Evidence that flood condition in 
gorge of park maintained by state 
made gorge trail dangerous, that state 
erected warning signs on trail which 
were plainly visible, that claimant’s 
intestate and companion disregarded 
sign and proceeded along trail, and 
that intestate while so proceeding was 
struck in back by some hard object, 
presumably a piece of stone, which came 
from some unidentified source, estab- 
lished a voluntary ‘‘assumption of risk” 
by intestate, so as to preclude recovery 
from state for her death. Court of 
Claims Act, § 12-a—Trimble y. State, 
26 N.Y.S.2d 533,:176 Mise. 70. 

N.Y.Ct.cl. Former attendant at the 
Central Islip State Hospital, who volun- 
tarily resigned her position in two in- 
stances, was barred by “laches” from 
obtaining from the state a refund of 
contributions made to the State Hos- 
pital Retirement Fund, where notice 
of intention was not filed within six 
months and a claim within two years 
after accrual, if any, of claim. Mental 
Hygiene Law, § 177; Court of Claims 
Act, § 15.—McCann vy. State, 26 N.Y.S. 
2d 565, 176 Mise. 63. 

N.Y¥.Ct.Cl. In proceeding on claim 
against state, alleged assignee would 
not be added as a coclaimant in ab- 
sence of any showing that interven- 
tion of assignee was necessary for de- 
termination of claim. Court of Claims 
Act, §§ 9, 15.—Thellusson v, State, 26 
N.Y.S.2d 765, 176 Mise, 301. 

_Lhe Court of Claims was without ju- 
risdiction to pass upon merits of con- 
troversy over proceeds of judgment in 
that court, either before or after its 
entry, and it would not take a spurious 
jurisdiction by recognizing, as an as- 
signment of a claim, a document 
treated by parties as an assignment of 
proceeds.—Thellusson y. State, 26 N. 
Y.S.2d 765, 176 Mise. 301. 
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‘Where alleged assignee | 
of claim against state did 
signment with state comptroller unti 
nearly five years after 
and did not seek to become a coclaim- 
ant in proceeding against state until 
over six years after receipt of alleged 
assignment and two years after sub- 
stitution of receiver of original claim- 
ant as the party claimant, motion of 
alleged assignee for leave to become a 
coclaimant was belated. Court of 
Claims Act, §§ 9, 15:—Thellusson y. 
State, 26 N.Y.S.2d 765, 176 Mise. 301. 

N.Y.Ct.Cl. Under statute permitting 
claim for wrongful death to be filed 
within two years after decedent’s 
death, where motion for permission to 
file claim was made within two-year 
period and was also returnable with- 
in that time, filing of claim gave ju- 
risdiction to the Court of Claims, 
though filing was after period had ex- 
pired. Court of Claims Act, §§ 12, 15, 
subd, 5.—Panunzio y. State, 27 N.Y.S. 
2d 158,176 Mise. 290. 

N.Y.Ct.Cl. On motion in Court of 
Claims to dismiss claim against state, 
facts alleged in claim must be con- 
ceded.—Otis v. State, 27 N.Y.S.2d 527, 
176 Mise, 389. 

A claim against state would not be 
dismissed on motion on ground that 
Court of Claims did not have jurisdic- 
tion for failure to file copy of notice 
of intention, where it was alleged in 
claim that copy of notice of intention 
was filed in office of clerk of Court of 
Claims and in office of Attorney Gen- 
eral.—Otis v. State, 27 N.Y.S.2d ‘527, 
176 Mise. 389. 

N.Y.Ct.Cl. Evidence warranted _ re- 
covery from state for death of Civilian 
Conservation Corps enrollee caused by 
fall in state park, on ground that state 
was negligent in failing to erect bar- 
rier of sufficient height to prevent or 
warn against enrollee’s continuing on 
apparent path to dangerous point, and 
that enrollee was not contributorily 
negligent.—Brown y. State, 29.N.Y.S.2d 
85, 116 Mise. 748. 

In proceeding on claim against state 
for death of visitor in state park, state 
had burden of proving contributory 
negligence.—Brown vy. State, 29 N.Y.S. 
2d 85, 176 Misc. 748. y 

N.Y.Ct.Cl. Where claim against state 
for legal services in defending a crim- 
inal prosecution against a state troop- 
er was dismissed on ground that state 
discharged its obligation, when deputy 
attorney general defended trooper, a 
motion to vacate judgment and for new 
trial on ground that one charged with 
crime has a right to secure counsel of 
his own choice, and inexperience of 
deputy attorney general assigned to 
defend trooper was a factor to be con- 
sidered in determining obligation of the 
state to pay fees of experienced counsel 
retained by trooper to assist deputy 
attorney general could not be regarded 
as a motion based on “error of law’, 
where there was no testimony of in- 
experience of counsel assigned by state 
before court when claim was tried.—- 
Spellicy Vv. State 29 N.Y.S.2d 818, deny- 
ing motion 29 N.Y.S.2d 824, 177 Misc. 

A judgment could not be set aside 
merely to permit the trial of a claim 
against the state on a new theory.— 
Spellicy v. State, 29 N.Y.S.2d 813, deny- 
ate motion 29 N.Y.S.2d 824, 177 Mise. 

A motion to set aside the judgment 
and for new trial could not be regard- 
ed as being based on newly discovered 
evidence, where the alleged newly dis- 
covered evidence was available at the 
trial of the claim against the state — 
Spellicy v. State, 29 N.Y.S.2d 813, de- 
nying motion 29 N.Y.S.2d 824, 177 
Mise. 221. 

Where court dismissed claim against 
state for legal services in defending a 
criminal prosecution against state 
trooper on ground that state dis- 
charged obligation when deputy attor- 
ney general defended trooper, motion 
to set aside judgment and for a new 
trial on ground that one charged with 
a crime has right to secure counsel of 
his own choice, and that deputy attor- 


its execution | 


§ 454 ; 

_N.Y.App.Div. A bankruptcy trustee 
applying for permission to file a claim 
against the state could not be relieved 
of his default in filing his claim unless 
the claim alleged a meritorious cause 
of action. Court of Claims Act, § 10, 
subd. 5.—Siegel v. State, 28 N.Y.S.2d 
958, 262 App.Div. 388, affirming 24 N. 
Y.S8.2d 120,175 Misc. 515. 


§ 455 

_ Tex. The general rule that the state 
is not liable for interest upon claims 
or judgments against it in the absence 
of an agreement is subject to certain 
exceptions.—State v. Hale, 146 S.W.2d 
731, modifying 96 S.W.2d 135. 

Wash. The state cannot, without its 
consent, be subjected to payment of 
interest _on its Cebts—State ex rel. 
Pacifie Bridge Co. v. Washington Toll 
Bridge Authority, 112 P.2d 185. 


§ 459 

D.C.N.Y. A sovereign cannot be 
sued without its consent even in cas- 
es arising under the laws of the 
United States—Cooper vy. Westchester 
County, 39 F.Supp. 58, 

Cal. Constitutional provision against 
faking or damaging of private property 
for public use without just eompensa- 
tion is self-enforcing, and by such 
provision state has indicated its con- 
sent to be sued thereunder. Const. art. 
1, § 14.—Rose y. State, 105 P.2d 302, 
superseding 94 P.2d 1058, followed in 
Bettencourt v. State, 105 P.2d 316, 
superseding 94 P.2d 1066, followed in 
Brandon y. State, 105 P.2d 316, super- 
seding 94 P.2d 1066, followed in Jones 
vy. State, 105 P.2d 317, superseding 94 
-P.2d 1066, followed in Laughlin v. 
State, 105 P.2d 317, superseding 94 
P.2d 1067. 


The constitutional provision that 
suits may be brought against the state 
in such manner and in such courts 
as shall be directed by law is not 
“mandatory” but is permissive, and 
decides what suits, other than those 
already provided for, might be brought 
against the state, and prescribes man- 
ner for so doing, and the courts having 
jurisdiction thereof. Const. art. 20, 
$.—Rose v. State, 105 P.2d 302, super- 
seding 94 P.2d 1058, followed in Bet- 
tencourt v. State, 105 P.2d 316, super- 
seding 94 P.2d 1066, followed in Bran- 
aon vy. State, 105 P.2d 316, supersed- 
ing 94 P.2d 1066, followed in Jones 
v. State, 105 P.2d 317, superseding 94 
P.2d 1066, followed in Laughlin v. 
State, 105 P.2d 817, superseding 94 
P.2d 1067. 

No distinction can be drawn between 
suits against agencies of the state and 
suits against state itself as affecting 
right to sue to recover compensation 
for the taking or damaging of private 
property for a public use without just 
compensation. onst. art. 1, §§ 13, 14. 
—Rose v. State, 105 P.2d 302, super- 
seding 94 P.2d 1058, followed in Bet- 
tencourt v. State, 105 P.2d 316, super- 
seding 94 P.2d 1066, followed in Bran- 
don y. State, 105 P.2d 316, superseding 
94 P.2d 1066, rollowed in Jones vy. 
State, 105 P.2d 317, superseding 94 
P.2d 1066, followed in Laughlin v. 
State, 105 P.2d 317, superseding 94 P. 
2d 1067. ip : 

‘Cal.App. State by engaging in inter- 
state commerce by rail thereby waived 
any right it may have had as a sover- 
eign state to freedom from suit with 
respect thereto without its consent, and 
was liable in civil action for injury to 
employee resulting from violation of 
Safety Appliance Act, where injured 
employee had complied with statute re- 
quiring presentment of elaim to the 
State Board of Control. _Pol.Code, § 
688; Federal Employers’ Liability Act 
§ 1 et seq. and § 51, 45 U.S.C.A. § 1 
et seq. and § 51; Federal Safety ne 
pliance Act § 1 et seq. and § 9, 45 
U.S.C.A, § 1 et seq., and § 9; U.S.C.A. 
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ime allowed by statute. 
. § 6.—Yasuna 
P.2d 34, ; - 
Statutes authorizing suits to be main- 
tained against state are in derogation 
of the sovereignty and must be strictly 
construed.—Yasunaga y. Stockburger, 
He IO Xel Bye 

Fla. The state cannot be sued with- 
out its consent even when it is trus- 
tee for a public purpose.—Cone_vV. 
aoe County, 197 So. 536, 143 Fla. 


Fla. The doctrine of nonsuability of 
state rests on public policy, and should 
be liberally construed to effectuate the 
purpose for which it was designed.— 
State Road Dept. of Florida v. Tharp, 
1 So.2d 868. 

The state’s immunity from suit does 
not relieve it from liability for any 
illegal act depriving a citizen of his 
property, and will not be permitted as 
a plea to defeat recavery of land or 
other property wrongfully taken by the 
state through its officers and held in 
the name of the state—State Road 
Dept. of Florida v. Tharp, 1 So.2d 868. 

Where the state road department 
placed fill in channels in which water 
flowed after it left millrace, . raising 
level of water in millrace and reducing 
capacity of water mill, an “implied con- 
tract” arose on part of the department 
to pay for the damage done to owner 
of mill, and hence even if owner’s suit 
to require removal of fill or to require 
the department to exercise right of 
eminent domain as means of making 
restitution to owner was a “suit against 
the State’, it was authorized by stat- 
ute authorizing suits on contracts 
against state road department. Acts 
1931, ¢ 15022; Const. art. 3, § 22.— 
State Road Dept. of Florida v. Tharp, 
1 So.2d 868. 

Fla. The only manner in which state 
ean give its consent to be made a party 
defendant to a suit is by legislative 
act. Const.Fla. art. 3, § 22.—Suits v. 
Hillsborough County, 2 So.2d 353. 

Ga. The “state immunity” granted 
by the Eleventh Amendment to the 
Federal Constitution is immunity from 
suit in the federal courts, since the 
amendment was clearly intended as a 
mere limitation upon federal jurisdic- 
tion and .not as a restriction upon 
courts of other jurisdictions and was 
not the source of rule that state can- 
not be sued without its consent, which 
rule was in existence at time of adop- 
tion of amendment and only purpose 
of amendment was to force its recog- 
nition by federal courts with respect 
to the states. U.S.C.A. Const. Amend 
11.—Florida State Hospital for the In- 
sane vy. Durham Iron Co., 15 S.E.2d 
509. 

Ind.App. A petroleum corporation 
which was the low bidder for the fur- 
nishing of gasoline and oils for one 
year for a maintenance district of the 
State Highway Commission could not 
predicate an action for damages against 
the state when commission awarded 
eontract to another,—State Highway 
Commission yv. Crystal Flash Petroleum 
Corporation, 34 N.E.2d 148. 

Ky. Actions directly against the 
state or against an officer or agency 
who are but nominal parties, and in 
which action state is real party in in- 
terest may not be maintained unless 
authorized by law. Const. § 231.—City 
of Louisville v. Martin, 144 S.W.2d 
1034, 284 Ky. 490. 

La. A state cannot be sued for a 
tort without having given its consent 
through the Legislature in conformity 
with constitutional provisions. Const. 


Const. art. 
ga v. Stockburger, 111 


1921, art. 3, § 35.—Lewis v. State, 200. 


So. 265, 196 La. 814, certiorari denied 
Lewis v. State of Louisiana, 61 S.Ct. 
830, rehearing denied 61 S.Ct. 940. 
Under constitutional provision that 
whenever Legislature authorizes suit 
against state, Legislature shall provide 
a method of procedure and the effect 
of the ppGe ents which may be ren- 
dered, it is the mandatory duty of the 


) ul. App. Su ht 
i “against state only in manner and with- 
in 


ense with pro 
re and_ eff 


vide a method of procedure and 
effect of the judgments which | y 
rendered in such suit, an act a 
izing suit against the state for p 
manent injuries sustained by an 
mate of a state institution, but 4 
ing to suggest a method of procedure 
and effect to be given the judgmen 
that might be rendered in the suit a 
thorized, was invalid. Act No. 20 


"1934; Const.1921, art; 3,)'§135.— 
v. State, 200 So. 265, 196 La. 81 

61 S.Ct. 830, 

in. Under the statute pr 
suit for any damages for persona a 
juries and property damaged, ¢ 
tion, improvement, and maintena C 
the trunk highway system, immunity i 
and the parties named in the 
Laws 1937, c. 480, § 1.—Underhi 

\ ‘statute providing that the s 

waived immunity from suit for a1 
property damage caused by the lo " 
tion, construction, reconstruction, - 


B 


tiorari denied Lewis v. State of 

that the state waives immunity eae 
by location, construction, recons 
waived only as to the claims spe 
State, 294 N.W. 643. 

damages for personal injuries | 


by one who was injured in an 
sion in a garage where trucks of t 
maintenance department of ‘the sta 
trunk highway system were stored 
repaired by employees of the | ae 
who, it was alleged, negligently spille 
large quantities of gasoline in t 
garage, causing the explosion. 
1937, c. 480, § 1.—Underhill y. § 
294 N.W. 643. PAS 
NJ.Ch. A state cannot be — 
without its consent.—Town of Irvin 
ton v. Ollemar, 16 A.2d 563, 128 N. 
Bq. 402. big 
The state cannot be joined as a 
fendant in a suit by a town to forecle 
a tax sale certificate—Town of Irving 
ton v. Ollemar, 16 A.2d 563, 128 N 
Eq. 402. i Ree 
The statute providing that whenever a 
the state has a lien and a suit arising 
out of a previous lien is brought, th 
lien of the state or its priority may 
be brought in question and defin‘ y 
settled, does not authorize the joining — 
of the state as a defendant in a t 
by a town to foreclose a tax sale ¢ 
tificate. N.J.S.A. 2:61-1.—Town of I 
ington v. Ollemar, 16 A.2d 563, 128 N 


J.Eq. 402. 

N.J.Sup. States cannot, with 
their consent, be sued in their own 
courts where no provision to the con- 
trary exists in the Constitution or by 
special enactment.—Miller vy. Port o 
New York Authority, 15 A.2d 262, 18 
N.J.Mise. 601. i 

The state may create an agency for 
the purpose of carrying out a state © 
duty or function, but a suit cannot be 
maintained against such state agency — 
if the effect of the action is a_ suit 
against the state, unless the state has 
consented to be sued.—Miller v. Port 
of New York Authority, 15 A.2d 262, 18 
N.J.Misa 601. 

Where the question of immunity of 
a state, considered as a sovereign, from 
suit arises, the nature of the particu- 
lar activity cannot be inquired into.— 
Miller v. Port of New York Authority, 
15 A.2d 262, 18 N.J.Misc. 601. 

N.J.Sup. The state and its agencies, 
such as the state highway commission- 
er, are not subject to suit without con- 
sent. N.J.S.A. 52:22-20—Strobel Steel 
Const. Co. v. Sterner, 18 A.2d 28, 126 F 
N.J.L. 622. . 
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N.Y. Statutes in derogation of sov- 
ereign immunity of state to_suit are 
strictly construed.—Breen v. Mortgage 
- Commission of State of New York, 35 
N.H.2d 25, 285 N.Y. 425, reversing 23 
N.Y.S.2d 948, 260 App.Div. 753, ap- 
peal eres 25 N.Y.S.2d 781, 261 App. 
Div. t 
_ N.Y.Sup. A legislative permission to 
gue the state must be strictly followed. 
_ —Nicholoulias vy. Regent Restaurant, 25 
+ N.Y.S.2d 181, 175 Misc. 526. 
__N.D. The state may not be sued in 
its own courts without its consent, but 
Ne the state may lay aside its sovereignty 


may pre- 
8175; 
Conse 


) Comp.Laws 1913 
sonst. § 22.—Dunham Lumber 
resz, 295 N.W. 500. 

In action to foreclose a mechanic’s 
lien on a dwelling house and for a 
_ decree directing that house. be sold 
separately from realty and removed 
_ therefrom, complaint alleging that the 
_ state, doing business as the State Land 
- Department, claimed some interest in 
ouse and realty, but that the claim 
k s inferior to that of plaintiff, and 
- praying that such interest be declared 
inferior to that of plaintiff, stated a 
cause of action against the state “re- 
_ specting title to property’ within 
meaning of statute authorizing an ac- 
ion against the state “respecting title 
Comp.Laws 1918, § 


_ Oki. The Legislature may waive the 
state's immunity from suit, where not 
prohibited by the Constitution.—State 
vy. Adams, 105 P.2d 416. : 

Authority granted by the Legisla- 
cure to one to assert a right against 
the state is not a “special right”, 
“privilege”, or “immunity”, which is 
in derogation of the common right.— 
State v. Adams, 105 P.2d 416. . 
Or. The statute giving legislative 
consent to sue state for escheated prop- 
erty does not authorize action against 
state by decedent’s heirs to recover 
“money left by decedent on deposit in 
bank of another state and sent by ad- 


ae 


_ legislative consent to be sued, but such 
- consent is of grace, and power which 


grants it may prescribe such conditions 
to its exercise as it sees fit or wholly 
__withdraw it.—Wood vy. Sprague, 106 P. 
Mie cd = 23,7. 

e S.C. The principle of strict construc- 
tion of statutes in derogation of the 
sovereign immunity from suit of state 
and its subdivisions is well established 
but the application of the principle 
must in fairness be to all of the facts 
of each case whether admitted by de- 
_ murrer or established by testimony.— 
 Athanas vy, City of Spartanburg, 12 S.H. 

2d 39, 196 S.C. 19. 


Tex. Under statute authorizing 
named persons to sue state and state 
highway commission for alleged negli- 
gence in construction of named high- 
way, and especially for constructing 
such highway so as to overflow and 
otherwise damage land of such persons, 
it was intended to authorize such per- 
sons to maintain any existing legal ac- 
tion for damages to their land by rea- 
son of the construction of such high- 


way. Sp.Laws 1931, c« 72.—State v. 
Hale, 146 S.W.2d 731, modifying 96 
S.W.2d 135. 


The consent of the state was essential 
to the maintenance by property owners 
of an action for damages to land re- 
sulting from the construction of a state 
} highway.—State v. Hale, 146 S.W.2d 
', 781, modifying 96 S.W.2d 135. 
Statute authorizing property owners 
to maintain action for damages result- 
ing from construction of a state high- 
way should not be given a narrow and 
technical construction that would pro- 
hibit the filing of the action for an ex- 


i al ~ 


isting legal claim arising from con- 


struction of the highway. Sp.Laws 
1931, ec. 72.—State v. Hale, 146 S.W.2d 
731, modifying 96 S.W.2d 135. 

Wash. A sovereign state cannot be 
sued without its consent.—State ex rel. 
Thielicke v. Superior Court for Thur- 
ston County, 114 P.2d 1001. ae 

The immunity of a state from suit is 
absolute, and when consent is given it 
may be qualified or conditional and 
may specify a particular : 
which permitted actions may be main- 
tained.—State ex rel. Thielicke v. Su- 
perior Court for Thurston County, 114 
P.2da 1001. 

Wis. Under statute providing that 
upon refusal of the Legislature to al- 
low a claim against the state, claimant 
may commence an action against the 
state by serving summons and com- 
plaint, word “claim” applies only to 
claims which if valid render the state 
a debtor and not to equitable claims 
or claims for tort by officers of the 
state, and no action can be maintained 
against the state for tortious acts of 
its officers. St.1939, § 285.01; Const. 
art. 4, § 27.—Holzworth v. State, 298 
N.W. 1638, 238 -Wis. fe 

Where statute providing that on re- 
fusal of Legislature to allow a claim 
against the state, claimant may com- 
mence an action against the state, for 
more than 50 years was construed by 
courts as not authorizing an action 
against the state for torts of its offi- 
cers, such construction would be con- 
tinued until changed by act of Legis- 
lature. St.1939, § 285.01; Const. art, 
4, § 27.—Holzworth v. State, 298 N.W. 
163, 238 Wis. 68. 

Under statute providing that on re- 
fusal of the Legislature to allow a 
claim against state, claimant may com- 
mence an action, an action would not 
lie against the state for injuries sus- 
tained by a spectator at a football 
game when pushed over edge of an 
exit in state university football stadi- 
um, since the statute does not author- 
ize an action against state for tort. 
St.1939, § 285.01; Const. art. 4, § 27.— 
Holzworth y. State, 298 N.W. 163, 238 
Wis. 68. 

No cause of action exists against the 
state on account of the wrongful acts 
of its officers or agents, unless the 
state has clearly and definitely con- 
sented that it shall be so liable. Const. 
art. 4, § 27.—Holzworth v. State, 298 
N.W. 163, 238 Wis. 63. 

See International Ry. Co. v. Niagara 
epee Commission [1941] 8 Dom.L.R. 
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C.C.A.Cal. The Board of State Harbor 
Commissioners for San Francisco Har- 
bor, as state agency, is immune from 
libels in admiralty, either ex contractu 
or ex delicto, for acts performed in ex- 
ercise of its’ state function: of dredg- 
ing such harbor’s slips and _ docks, 
maintaining them, and providing for 
safe berthing.  St.Cal.1937, pp. 828, 
852, 854, §§ 1700, 3000, 3005.—Sehl- 
meyer v. Romeo Co., 117 F.2d 996. 
_ The chief engineer of Board of State 
Harbor Commissioners for San ‘Fran- 
cisco Harbor, a state agency, cannot be 
libelled in admiralty as such officer for 
acts or neglect in connection with ex- 
ercise of state function of dredging 
such harbor’s slips and docks and 
towage connected therewith. St.Cal. 
1937, pp. 828, 852, 854, §§ 1700, 3000, 
Bas: v. Romeo Co., 117 F 


Ala. A suit against sheriff of Mobile 
County and solicitor to enjoin prosecu- 
tion of complainant under an indict- 
ment, preferred by grand jury of Mo- 
bile County charging complainant with 
commission of an indictable offense, 
was essentially a suit against the state, 
and, as such, was not maintainable, 
Code 1923, § 4247.—Montiel y. Hoal- 
combe, 199 So. 245, 240 Ala. 352. 

Fia. Where lands had been acquired 
by state in fee simple by purchase at 
sales of the lands for nonpayment of 
taxes due the state, county and other 
taxing units in the county, and trustees 
of the internal improvement fund of 
the state were authorized to sell the 


. 


court in. 


r it authorized tc 
disburse the proceeds from sales of ‘th 
have a trust decreed in favor of the 
county and other taxing units in the 
county, in the lands and in funds aris- 
ing from sales thereof, was in_ effect 
a suit against the state and could not 
be maintained in absence of statute. 
Acts 1937, ce. 18296, § 9; Const. art. 3, 

22 ATG. Os 4.—Cone v. Wakulla 
County, 197 So. 536, 143 Fla. 880. . 

Fla. Immunity of state from suit 
does not relieve state officer from _lia- 
bility for trespassing on rights of an 
individual, even if the officer assumes 
to act under legal authority.—State 
ay Pept: of Florida v. Tharp, 1 So. 
2d 868. 


A suit by owner of water mill against 
the state road department to require 
removal of fill placed in channels in 
which water flowed after it left mill- 
race, whieh raised elevation of water 
in millrace and reduced capacity of 
mill, or to require department to exer- 
cise right of eminent domain as means 
of making restitution to owner, was 
not a “suit against the state,’ and 
could be.maintained without consent 
of state. Const. art. 3, § 22.—State 
Road Dept. of Florida v. Tharp, 1 So. 
2d 868. 

Fla. A suit by lot owners in a mu- 
nicipal subdivision against the State 
Road Department to compel depart- 
ment, which had entered subdivision 
without owners’ consent and removed 
sidewalk and builder’s sand while re- 
building a highway, to restore proper- 
ty to its original condition or prosecute 
condemnation proceedings, could be 
maintained as against contention that 
suit was an unauthorized “suit against 
the state’.—State Road Department v. 
Bender, 2 So.2d 298. p 

Ill. A suit, which appeared'to be a 
combination of injunction and manda- 
inus, to compel repayment by director 
of finance of amount alleged to have 
been erroneously paid to the depart- 
ment of finance under the Retailers’ 
Occupation Tax Act wags in substance 
and effect a ‘‘suit against the state’ in 
violation of constitutional provision 
that the state shall never be made 
defendant in any court of law or 
equity. Smith-Hurd Stats. ¢«. 120, § 
445; Smith-Hurd Stats.Const. art. 4, § 
26.—Adams v. Nudelman, 30 N.H.2d 
TAs Ol Deel cegek Ge 

Ill. A suit to restrain the doing of 
any further work in connection with 
construction of highway underpass and 
to require removal of gbstructions 
placed on highway was as to defend- 
ant department of public works and 
buildings a ‘‘suit against the state” 
which was prohibited by Constitution. 
Smith-Hurd Stats.Const. art. 4, § 26.— 
Posinski_v. Chicago, M. St. P. & Pace. 
R. Co., 33 N.E.2d 869, 376 Ill. 346. 

Whether suit against director of the 
department of public works and build- 
ings was a “suit against the state” 
prohibited by Constitution, depended 
on type of suit that was brought and 
relief that was sought and if the state 
was not directly and adversely affected 
by the relief sought, the suit was not 
one against the state. Smith-Hurd 
Stats.Const. art. 4, § 26.—Posinski v. 
Chicago, M. St. P. & Pac.. R. Co., 33 
N.E.2d 869, 376 Ill. 346. 

Where the rights of the state are di- 
rectly and adversely affected by judg- 
ment or decree sought. against an of- 
ficer of the state, the suit is a “suit 
against the state’ and is prohibited by 
the Constitution. Smith-Hurd Stats. 
Const. art. 4, § 26.—Posinski v. Chica- 
£0. M. St. Ps & Pac RCo... soni. 0 
869, 376 Ill. 346. 

A suit to restrain doing of any fur- 
ther work in connection with construc- 
tion of highway underpass and to re- 
quire removal of obstructions placed on 
highway in connection therewith, was 
as to defendant director of the depart- 
ment of public works and buildings, a 
“suit against the state’ which was 


prohibited by the Constitution. Smith- 
Hurd Stats.Const. art. 4, § 26—Posin- 
ski v. Chicago, M. St. P. & Pac. R. Co., 


33 N.BH.2d 869, 376 Ill. 346. 


lands, a suit against the trustees to ibe 


ees" 


ee 
Petex lignes 
. Smith-Hurd 


a ‘ain the stat 
tats. ¢. Barter oie 
Swartchild & Co. v. 
2d 64, 376 °Til. 590. 
Iowa. A mandamus proceeding to 
compel members of state tax commis- 
Sion to convene and to use their discre- 
tion in assessing all property the com- 
mission is required by law to assess at 
its actual value and to adjust valuations 
of property assessed by local assessors, 
So that such property is assessed at its 
actual value, was not a “suit against 
the state’? and was not prohibited by 
the Eleventh Amendment of United 
States Constitution. Code 1939, §§ 
7129, 7133, 7137, 7138, 7140, 7141, 6944 
et. seq.; U.S.C.A.Const. Amend. 11.— 
Pierce v. Green, 294 N.W. 237, 65 Ohio 
App. 182. 

~Ky. Actions may be maintained to 
compel state officers or agencies to per- 
form a duty imposed upon them by 
law or to refrain from doing something 
that the law directs them not to do, 
and such actions are not regarded, 
as ‘suits against the commonwealth” 
under constitutional provision requiring 
General Assembly to direct in what 
manner such suits shall be brought. 
Const. § 231.—City of Louisville v. Mar- 
tin, 144 S.W.2d 1034, 284 Ky. 490. 

Petition by municipal authorities al- 
leging that assessment of distilled liq- 
uors was contrary to statutes and Con- 
stitution and praying that State Tax 
Commission be mandatorily enjoined to 
reassemble, set aside the assessment 
and make a reassessment of distilled 
spirits in conformity with requirements 
of the Constitution and statutes was not 
subject to special demurrer on ground 
that commonwealth is immune from 
suits unless the right of action has 
been conferred by the Constitution or 
by legislative act. Ky.St. §§ 4105, 4107, 
4114i-11; Const. §§ 172, 231.—City of 
Louisville v. Martin, 144 S.W.2d 1034. 
284 Ky. 490. 

N.J. The Public Utility Commission, 
being a body politic of the state, would 
not be subject to a common-law action. 
—Benton & Holden y. Central R. Co. 
oh plem, Jersey, 19 A.2d 672, 126 N.J.L. 

N.J.Sup. The Port of New York Au- 

thority, a bi-state corporation, created 
by compact between New Jersey and 
New York for improving of the Port 
of New York and facilitating its use by 
construction and operation of bridges, 
tunnels, terminals, and other facilities, 
the projects of which are operated on 
behalf of two states and in interest 
of the public without profit to private 
persons, is a direct “state agency” ex- 
ercising an “essential governmental 
function”, and is an alter ego of state 
which cannot be sued without consent 
of state. N.J.S.A. 32:1-1 et seq.—Mill- 
er v. Port of New York Authority, 
15 A.2d 262, 18 N.J.Mise. 601. 

N.J.Sup. The state and its agencies, 
such as the state highway commission- 
er, are not subject to suit without con- 
sent. N.J.S.A. 52:22-20.—Strobel Steel 
Const. Co. y. Sterner, 18 A.2d 28, 125 
N.J.L. 622. 

. N.Y. The Commissioner of Agricul- 
ture and Markets was not suable per- 
sonally to recover license fee which 
accompanied application for milk deal- 
er’s license, on theory that money was 
deposited conditionally with commis- 
sioner, but the state was the real de- 
fendant and action could not be main- 
tained. Agriculture and Markets Law, 
§§ 258, 258-i; State Finance Law 
121; Laws 1940, ce. 178—Samuel Ad- 
ler, Inc., v. Noyes, 32 N.H.2d 781, 285 
N.Y. 34, reversing 18 N.Y.S.2d 253, 259 
App.Div. 776, appeal denied 20 N.Y.S. 
2d 414, 259 App.Div, 941 

N.Y.Sup. The sovereign’s immunity 
from suits without its consent extends 
to public officers against whom it is 
sought to enforce an obligation of the 
sovereign.—Nicholoulias v. Regent Res- 
MN ae 25 N.Y.S.2d 181, 175 Mise. 
526. 

_ The sovereign’s immunity from suits 
without its consent precludes mainte- 
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eople “ex ‘rel. 


oD 


- maintained e state, 1 extends to — 
e- a controversy submitted by the state 
an if result might be a judgment against 


it.—Nicholoulias y. Regent Restaurant, 
25 N.Y.S.2d 181, 175 Mise. 526, 

Ohio App. An action against state 
Director of Public Works and one to 
whom he leased premises on state’s be- 
half for ejectment of lessee, cancellation 
of lease, and mandatory injunction re- 
quiring lessee to restore premises to 
their condition when he took possession 
is in effect an action against state, 
which is real party in interest.—Reed v. 
Timberman, 29 N.H.2d 446, dismissing 
appa 380 N.H.2d 998, 187 Ohio St. 


Or. An action by decedent’s heirs 
against state land board to recover 
moneys alleged to haye escheated to 
state on decedent’s death is action 
against state—Wood vy. Sprague, 106 
P.2d) 287. 

Tex.Civ.App. In owner’s action to 
compel Railroad Commission to issue 
tenders for certain oil in storage, where 
state intervened and judgment confis- 
eating oil was entered and affirmed on 
error to the Court of Civil Appeals, 
claimant of proceeds of confiscated oil 
in registry of the court could not more 
than two years after final judgment 
seek to recover the proceeds from the 
sale of the oil, since proceeding was in 
essence a “suit against the state” which 
had not given its consent to be sued.— 
eS Commission v. Dyer, 144 S.W. 


Wash. An action brought by or 
against the officers of a state affecting 
the right of the state to collect its 
revenue is in effect an “action against 
the state’.—State v. Pacific Telephone 
& Telegraph Co., ee P.2d 542, 


N.Y.Sup. The comptroller of 
state of New York may not be sued 
in equity to settle conflicting claims 
but can be sued only in mandamus,— 
Nicholoulias vy. Regent Restaurant, 25 
N.Y.S.2d 181, 175 Misc. 526. 

Wis. The statutes requiring owner 
of a public building to, so maintain 
such place as to render it safe, and 
including the state within the term 
owner, did not create cause of action 
against the state and the Board of 
Regents of the University of Wisconsin, 
in favor of a football spectator who 
was injured in university football 
stadium, since statutes merely lay 
down’a standard of care applicable to 
those who are liable for torts of their 
servants, and state is not liable for 
torts of its servants. St.1939, §§ 101.01 
(18), 101.06.—Holzworth v. State, 298 
N.W. 163, 238 Wis. 63. 
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Ariz. Under statute, actions may be 
brought on claims against the state 
only if the claims have been disallowed 
by officers having statutory .duty to 
pass upon them. Rev.Code 1928, §§ 28, 
30, 2619, 4379; Const. art. 4, pt. 2, 
§ 18.—State v. Angle, 104 P.2d 172. 

The rule that action may be brought 
on claim against the state only after 
claim has been presented to and re- 
jected by auditor twice and governor 


once and after final disapproval by 
governor, is applicable only in those 
instances in which the claimant has 


secured approval of claim by proper 
officer before presentation of the claim 
to the auditor. Rev.Code 1928, § 28. 
—State v. Angle, 104 P.2d 172. 
Where claims for wages due to state 
employees were disapproved by heads 
of departments for which employees 
worked, the state auditor to whom 
claims were subsequently presented 
properly refused to consider the claims 
until they were approved by the de- 
partmental heads, and plaintiff who did 
not seek by mandamus to compel such 
approval could not maintain action on 
the claims. Rey.Code 1928, §§ 28, 30, 


2619, 4379; Const. art. 4, pt. 2, § 18. 
—State v. Angle, 104 P.2d 172. 
Ariz. The court was without juris- 


diction of action to enforce claim 
against state, where claim had been re- 
fused by head of state board of social 
security and welfare and by state au- 


section of the General State 


the’ 


1) 
Oo en ; 
I that a second rejec 
claim by auditor had been repc¢ 
the governor.—Best v. State, 


8.476 
N.Y.Sup. The comptroller 
set any valid claim of the 


Stony 
unemployment insurance fund, a, 
one to whom money under his ¢ 
is due from the state, notwiths 
the claim of the state has not 
duced to judgment. 
519,528, 529+" Const; 
Capitol Distributors 
Kent’s Restaurant, 
173 Mise. 827. 


cludes maintenance of a coun 
in an action maintained by th 
and extends to a controversy 
by the state if result might 
ment against it.—Nicholoulia 
gent Restaurant, 25 N.Y.S.2d 
Mise. 526. : 


22, § 6.—Yasunaga v. Stockbu 
P.2d 34. 5 A Ea 
Pa.Com.Pl. The provision in the 


Act of 1935 P.L. 452 as amen 

P.S. § 1707—11, “provided the— 
is brought within one year after 
time the cause of action accrued, 
akin to a statute of limitations 
action in assumpsit.—Southern 
proofing Co. v. U. 8. Fidelity 
anty Co. of Baltimore, Marylan 
& C. 489, 50 Dauph. 420. 
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Cal. The constitutional pr 
that suits may be brought aga 
state in such manner and i 
courts as shall be directed by 1 
not ‘‘mandatory” but is permi 
decides what suits, other than — 
already provided for, might be brou: 
against the state, and prescribes 
ner for so doing, and the courts 
jurisdiction thereof. Const. art 
6.—Rose v. State, 105 P.2d 302 
seding 94 P.2d 1058, followed 
tencourt v. State, 105 P.2d 316, | 
seding 94 P.2d 1066, followed in : 
don v. State, 105 P.2d 316, superseding — 
94 P.2d 1066, followed in Jones 
State, 105 P.2d 317, superseding 
P.2d 1066, followed in Laughlin 
State, 105 P.2d 317, superseding 
2d 1067. a 
N.Y. The state can be sued onl 
it has consented to be sued in 
Court of Claims. Court of Clany 
§§ 8, 9.—Breen v. Mortgage Com 
sion of State of New York, 35 N. 
25, 285 N.Y. 425, reversing 23 N 
2a 948, 260 App.Div. 753, 
granted 25 N.Y.S.2d 781, 261 App 
816. ; 
An action against a public official 
his personal capacity can be bro 
in any court of original jurisdi 
where an action can be maintain 
against the public official as a_ private 
person, but if action is . brought 
against publie agent in his official sta- 
tus, the claim is in fact against the 
state and can be maintained only in 
accordance with the consent of the 
state, that is, in the Court of Claims, 
Court of Claims Act, §§ 8, 9.—Breen v. 


~ 


2 


i) 


Mortgage Commission of State of New 0: 
York, 35 N.H.2d 25, 285 N.Y, 425, re-7 


versing 23 N.Y.S.2d 948, 260 App.Div. 
753, appeal granted 25 N.Y.S.2d 781, 
261 App.Div. ‘ 

The provision in Mortgage Commis- 
sion Act authorizing Mortgage Com- 
mission to sue and be sued gave the 
commission a forum other than Court 
of Claims for determination of various 
elaims arising out of administration 
of certified mortgages, but did not 
amount to a consent by the state to 
answer elsewhere than in the Court of 
Claims a charge of liability for alleged 
misconduct of commission in adminis- 
tration of certified mortgages. Uncon- 


ey 


Sod 


; Sa 6: |i “fp 


pe 


¥ 
_ lands belonging to some fund of the 


ae 

og suit is absolute, and when con- 
- 

’ 


* Ltrs | ad aren eo ap » ie 
ey n vy , 


sol.Laws, § 1754, subd. 1; 
_ Claims Act, §§ 8, 9.—Breen v. Mortgage 
Commission of State of New_York, 
SopaNeH 2d. 25, 285 oN.¥.. 426)> cre: 
--versing 23 N.Y.S.2d 948, 260 App.Div. 
753, appeal granted 25 N.Y.S.2d 781, 
261 App.Div. 816. r 

In determining whether action 
against Mortgage Commission could be 
brought in any court of original juris- 
diction, or was in fact against the 
state, so as to be maintainable only 
in accordance with consent of state, 
that is, in Court of Claims, whether 
action was in contract or in tort was 


9 


753, appeal granted 25 N.Y.S.2d 781, 
261 App.Div. 816. 

Since Mortgage Commission was.a 
“mere agency of state, action against 
Mortgage Commission and its wholly 
owned subsidiary, organized pursuant 
to statutory authority of commission 
to organize a wholly owned subsidiary 
_ corporation, could not be brought in 
_ Supreme Court, but only in Court of 
due where state had consented to 
- be sued. Court of Claims Act, §§ 8, 9; 
Unconsol.Laws, §§ 1752, 1754, subd. 
-19.—Breen v. Mortgage Commission of 
State of New York, 35 N.B.2d 25, 285 
N.Y. 425, reversing 23 N.Y.S.2d 948, 
_ 260 App.Div. 753, appeal granted 25 
.Y.S.2d 781, 261 App.Div. 816. 


- - Tex.Civ.App. Pending action of tres- 
pars to try title by attorney general 
fi 


to recover public lands under statute 


$) 


xing concurrent venue in Travis coun- 


ty egnty where the 


4 Ay 
oes State, 149 S.W.2d 237. 


i ‘der statute before amendment requir- 
ing that such suits be filed in county 


__where the land is situated must be de- 


_ termined by the character of the action 
as disclosed by the allegations of the 
- petition. Vernon’s Ann.Ciy.St. art. 
BN 420.—Heard v. State, 149 S.W.2d 287. 
x Where petition showed on its face 
eer euit instituted by attorney gen- 
eral was for the recovery of public 


state, the statute prior to amendment 
fixed ‘the venue in Travis county. Ver- 


- mon’s Ann.Civ.St. art. 5420.—Heard v. 
~ State, 149 S.W.2da 237. 

4a! Tex.Civ.App. The venue of suits in 
_ trespass to try title filed by state for 
recovery of public lands, as authorized 
. by statute, is governed by statutes au- 
 thorizing suits, and not by general ven- 
ue statute. Vernon’s Ann.Civ.St. arts. 
1995, 5419, 5420.—Stanolind Oil & Gas 
Be, Co. v. State, 153 S.W.2d 614. 


Wash. The immunity of a -state 

- sent is given it may be qualified or 
conditional and may specify a particu- 
lar court in which permitted actions 

- may be maintained.—State ex rel. Thi- 
elicke v. Superior Court for Thurston 
County, 114 P.2da 1001. 


? The statute conferring right of ac- 


So 


tion against state in superior court of 
Thurston county is statute of “juris- 
diction” rather than merely one of 
“venue”, and when suit against state 
is commenced in superior court outside 
Thurston county, such court does not 
have jurisdiction of action. Rem.Rey. 
Stat. § 886.—State ex rel. Thielicke y. 
_. Superior Court for Thurston County, 
114 P.2d 1001. 

The statute conferring right of ac- 
tion against state, with exceptions 
therein specified as to actions affecting 


realty, designates superior court for 
5 Thurston county as only _ superior 
court in which actions against state 


may be either commenced or main- 
tained, and general statutes authoriz- 
ing change of venue are not applicable 
to such ‘actions. Rem.Rey.Stat. § 886, 
—State ex rel. Thielicke v. Superior 
het for Thurston County, 114 P.2d 


Court of | 


i NK 


‘ 


“indispensable party’ to suit by 
church against incorporated Sunday 
School Union based on mismanagement 
of property held by Union in trust for 
church, where the Union had_ been 
founded and financed by the church, 
and was operated as an instrumental- 
ity for the publishing work of the 
church. Code Tenn.1932, § 9337; Acts 
Tenn.1875, . ¢: 142.—_Sunday 
Union of African M. H. Church v. Wal- 
dens: 121.820) 749: 

D.C.La. Generally, a state is consid- 
ered a “real party in interest” when 
the relief sought is that which inures 
to it alone and the judgment or de- 
cree, if for the plaintiff, will effectively 
operate in the state’s favor.—State of 


Teuiblepe v. Texas Co., 38 F.Supp. 
N.Y.Sup. The comptroller of the 
state of New York is not a “proper 


party” to an action for adjudicating 
conflicting rights.—Nicholoulias y. Re- 
gent Restaurant, 25 N.Y.S.2d 181, 175 
Mise. 526. 

Okl. Where deceased landowner’s 
administrator, pursuant to legislative 
act waiving state’s immunity, brought 
an action against the state for conse- 
quential damages resulting from con- 
struction of highway across part of 
the homestead, so as to occasion the 
overflow of surface water, joinder of 
landowner’s wife as a party plaintiff 
in the action was not fatal to the trial 
court’s jurisdiction. Laws 1935, ec. 65, 
art. 17.—State ex rel. Oklahoma State 
Highway Commission vy. Horn, 105 P. 
PAS BY. 

Okl. Where landowner, pursuant to 
legislative act waiving state’s immuni- 
ty, brought an action against the state 
for consequential damages resulting 
from construction of highway across 
part of his homestead, so as to occa- 
sion the overflow of surface water, 
joinder of his wife as a party plaintiff 
in the action was not fatal to the trial 
court’s jurisdiction. Laws 1935, ec. 65, 
art. 4.—State v. Adams, 105 P.2d 416. 

§ 485 


Tex.Civ.App: In suit to compel re- 
opening of road which was closed as a 
condition of acceptance by the state of 
conveyance of land on both sides of 
road for state park, wherein members 
of State Park Board were sued as in- 
dividuals only, that title to land was 
vested in the state did not render it 
an ‘indispensable party’. Vernon’s 
Ann.Ciy.St. art. 6081d, § 9.—Boyd_ v. 
Dillard, 151 S.W.2d 847, error dis- 
missed, judgment correct. 

Utah. Where plaintiffs petitioned for, 
and were given, Governor’s consent to 
sue the Liqu:r Control Commission, but 
the action was brought against, and all 
pleadings and orders referred to, named 
individuals as the Liquor Control Com- 
mission, the names of and reference to 
the individual members of the commis- 
sion would be treated as ‘“‘surplusage’”’ 
and the action regarded as one against 
the Liquor Control Commission. Laws 
1935, c. 43, §§ 28, 30.—Hemenway & 
Moser Co. v. ice Pe2a709s 

9 


§ 48 

Ohio App. The state Director of 
Public Works has no authority to enter 
state’s appearance in any litigation 
wherein state is directly or indirectly 
sued.—Reed vy. Timberman, 29 N.B.2d 
446, 65 Ohio App. 182, dismissing ap- 
peal 30 N.H.2d 993, 1387 Ohio St. 524. 

§ 490 

N.D. In action to foreclose a me- 
chanic’s lien on a dwelling house and 
for a decree directing that house be 
sold separate from realty and removed 
therefrom, wherein state was joined as 
a defendant, on ground that it claimed 
some interest in house and_ realty, 
court, in determining sufficiency of 
complaint as against state’s demurrer, 
was required to decide whether allega- 
tions pleaded with respect to the state 
were sufficient to come within statute 
permitting suit against the state in 
an action respecting title to prop- 
erty. Comp.Laws 1913, § 8175.—Dun- 
Se Lumber Co, v. Gresz, 295 N.W. 

The 


statutory provision requiring 


5 eS OM Regge 0 Se igerOaek 
C.C.A.Tenn. The state was not an 


School - 


N.D. 
claims to realty, a complaint alleging 
that state claimed an interest adverse to 
plaintiff, but failing to allege that 
plaintiff filed an undertaking to pay 


any costs that might be adjudged 
against him in favor of the state, was 
not vulnerable to state’s demurrer al- 
leging that complaint did not state 
facts sufficient to constitute a cause of 
action. Comp.Laws 1913, §§ 8147, 8175; 
oie 22.—Brye v. Greenfield, 296 N. 


§ 495 

Pa. With respect to established 
rules of evidence, the Commonwealth 
stands upon the same footing as ordi- 
nary litigants and must meet the bur- 
den of proof with relevant, material, 
and the best obtainable evidence, 
which must be presented in due order 
and under the regular rules of pro- 
cedure.—In re Frey’s Bstate, 21 A.2d 
23, 342 Pa. 351. 

Tex.Civ.App. In suit to compel re- 
opening of road which was closed as a 
condition of acceptance by the state of 
conveyance of land on both sides of 


road for state park, wherein members ~ 


of State Park Board were sued as in- 
dividuals only, such members’ excep- 
tions to petition should have been sus- 
tained. Vernon’s Ann.Civ.St. art. 
608id, § 9—Boyd v. Dillard, 151 S.W. 
2d 847, error dismissed, judgment cor- 


rect. 
§ 496 

Pa. With respect to established 
rules of evidence, the Commonwealth 
stands upon the same footing as ordi- 
nary litigants and must meet the bur- 
den of proof with relevant, material, 
and the best obtainable evidence, 
which must be presented in due order 
and under the regular rules of pro- 
cedure.—In re Frey’s Wstate, 21 A.2d 
23, 342 Pa. 361. 


§ 497 
Ohio App. The Cvuurt of Appeals has 
no jurisdiction to make or enforce de- 
eree as to state in action to which it is 
not a party.—Reed v. Timberman, 29 
N.E.2d 446, 65 Ohio App. 182, dismiss- 
ine appeal 30 N.E.2d 993, 137 Ohio St. 


§ 501 
C.C.A.Mont. The Montana __ statute 
exempting from execution sale prop- 
erty used by county, city or town but 
not referring to property owned by 
state agencies was not intended to ex- 
clude from exemption property used 
for public purpose by sovereign au- 
thority of state but was enacted under 
some misapprehension that common- 
law exemption did not extend to coun- 
ties, cities and towns. Rev.Codes Mont. 
1935, §§ 9428, subd. 10, and 10703.— 
Ackroyd v. Winston Bros. Co., 113 B.2d 


657, remanding cause Ackroyd vy. 
Brady Irr. Co., 27 F.Supp. 503. 
§ 503 


Cal.App. Costs could not be award- 
ed against state, notwithstanding state 
was losing party on its appeal from 
judgment denying forfeiture of auto- 
mobile. Code Civ.Proc, § 1034.—People 
v. One 1937 Plymouth 6 4-Door Sedan, 
Engine No. P4-211565, 104 P.2a 372, 
modifying remittitur 98 P.2d 750, 37 
Cal.App.2d 65. 

Prevailing party on appeal ig not 
liable for other party’s costs even 
though the state is the other party. 
Code Civ.Proec. § 1034.—People v. One 
1937 Plymouth 6 4-Door Sedan, Engine 
No. P4-211565, 104 P.2d 372, modifying 
eee 98 P.2d 750, 37 Cal.App.2d 


Where state was losing party on its 


over hig veto. 
/ 


“successful or 


1937 Plymouth 6 4-Door Sedan, Wngine 
No. P4-211565, 104 P.2d 372, modify- 
ee ee 98 P.2d 750, 37 Cal.App. 


Mo. In absence of statute, costs are 
not recoverable from the state in her 
own courts, whether she has brought 
suit as plaintiff or has properly been 
sued as defendant, or whether she is 
1 defeated.—Murphy  v. 
Limpp, 147 S.W.2d 420. 

N.Y.App.Div. A proceeding to per- 
petuate testimony was a “special pro- 
ceeding’ and costs were properly al- 
lowed against the state as a party 
thereto. Civil Practice Act, §§ 313 et 
seq., 608-611, 631, 1492.—Application 
of Callahan, 28 N.Y.S.2d 980, 262 App. 
Div. 398. 

N.D. The statutory provision requir- 
ing plaintiff, in an action against the 
state, to file an undertaking for costs, 
does not make the filing of the under- 
taking a “condition precedent” to the 
existence of a cause of action against 
the state, but requires only that the 
bond be filed at the time of commence- 
ment of the action, and hence com- 
plaint in action to foreclose mechanic’s 
lien on property in which it was al- 
leged that the state claimed an in- 
terest was not demurrable for failure 
to allege the filing of such undertak- 


ing. Comp.Laws 19138, § 8175.—Dun- 
aan Lumber Co. v. Gresz, 295 N.W. 
Pa.Com.Pl. In the absence of a stat- 


ute imposing liability upon the Com- 
monwealth for the payment of costs in 
a case in which it is the unsuccessful 
litigant no liability therefore exists.— 
Addison Borough School Dist. v. Com- 
moonwealth, 47 PD, -& C. 378} 10—Som. 
263. 

Tenn. The right to collect costs 
from the state is not a common-law 
right, but wholly statutory, and the 
strictest rule prevails in construing 
liability of a state therefor, and grant 
of specific authority must be_ shown. 
Code 1932, §§ 12229, 12230.—State ex 
rel. Chanaberry v. Stooksbury, 145 S. 
W.2d 775. 


STATUTES 


§ 8 

U.S. The entire field of proper legis- 
lation need not be covered by a single 
enactment.—Helvering v. Wnright’s Hs- 
tate, 61 S.Ct. 777, reversing Hnright’s 
Estate v. Commissioner of Internal 
Revenue, 112 F.2d 919, certiorari grant- 
ed Helvering v. Enright’s Estate, 61 S. 
Ct. 134. 

Ala. A “municipal law” is a rule of 
civil conduct prescribed by the su- 
preme power of a state, commanding 
what is right and prohibiting what is 
wrong, and means laws which are 
intended for the protection of private 
rights or laws which are designed to 
secure peaceful use and enjoyment of 
property or laws affecting possession, 
use and transfer of property, and de- 
signed to secure good order and peace 
in the community and promote its 
health and prosperity.—O’Pry Heating 
& Plumbing Co. v. State, 3 So.2d 316. 

Iowa. The use of the phrase 
“and/or” in statutes should be dis- 
couraged.—Hysink v. Board of Sup’rs 
of Jasper County, 296 N.W. 376. 

N.M. The source of the material in- 
eluded in an act is immaterial, whether 
coming from old statutes, decisions of 
the court, or whether the matter ig 
entirely new.—Application of Dasburg, 
113 P.2d 569,45°-N.M. 184. 

Wash. A resolution of the house of 
representatives is not a “‘law’’, since 
a “law” must be enacted either by pop- 
ular initiative or by legislature and, 
when enacted by legislature, must be 
by bill, and a bill cannot become a 
“daw” until enacted by both houses 
and approved by governor or re-passed 

i Const, art. 2, §§ 18, 22; 


ire 


hare. 1 
_ €.0.A.Puerto Rico. ; 
ranto complaint praying dissolution of 
an agricultural corporation holding 
more than 12,000 acres of farming land 
in Puerto Rico was filed on January 
28, 1936, and an amended complaint 
was filed February 26, 1937, to which 
the corporation made answer on Au- 
gust 19, 1937, contending that the 
500-acre restriction did not apply to 
it and evincing a purpose to persist in 
holding the 12,000 acres, the statute 
passed on August 7, 1935, giving the 
people, at its option, through the same 
quo warranto proceedings, the right 
to institute the confiscation of the 
property, or the alienation thereof at 
public sale within six months from 
date on which final sentence was ren- 
dered, was not ‘‘ex post facto” as ap- 
plied to corporation in violation of the 


penalty. Laws Puerto Rico, Sp.Sess. 
1935, Act No. 33, §§ 1-8; Act No. 47, 
§§ 2; Organic Act, § 2, 48 U.S.C.A. 


§ 737.—Rubert Hermanos,’ Ine. v. Peo- 
ple of Puerto Rico, 118 ¥.2d 752. 

Alaska. The territory of Alaska can 
proceed under its taxing power to raise 
money to meet the expenses of govern- 
ment, but in order to make the exac- 
tion valid as a tax it must be in an act 
separate and apart from other acts, 
since taxation is a special subject of 
legislation and must. conform to the 
Organic Act and other laws applicable 
thereto. 48 U.S.C.A. §§ 78, 79.—Terri- 
tory of Alaska v. Alaska Juneau Gold 
Mining Co., 9 Alaska 360. 

Where original Workmen’s Compen- 
sation Act provided for payment of 
compensation to injured workmen and 
their dependents, amendatory act seek- 
ing to provide for payment of certain 
sums by employers to territory of Alas- 
ka in cases where workman dies leav- 
ing no known heirs, or where he dies 
leaving heirs or beneficiaries of certain 
classes, and making sums to be paid 


by employers payable into territorial | 


treasury to be eredited to the current 
appropriation for allowance of aged 
residents illegally imposed tax. Laws 
1935, c 843 48 U.S.CA. §§ 78,79; .U. 
S.C.A.Const. Amend. 14.—Territory of 
Alaska v. Alaska Juneau Gold Mining 
Co., 9 Alaska 360. 

Alaska, The 1939 act amending the 
1937 act imposing license tax on busi- 
ness of mining by adding provisions 
thereto which made the 1937 act oper- 
ative, it being previously inoperative 
because of vagueness, held valid when 
construed as being retrospective, since 
there is no provision in Organic Act 
of Alaska or in Constitution or laws of 
the United States prohibiting Territory 
of Alaska from passing retrospective 
legislation. Laws 1937, ¢c. 20, §§ 3, 4, 
as added by Laws 1939, c. 67.—Terri- 
tory of Alaska, by Olson, v. Hawkins, 9 
Alaska 5738. 


§ 18 
Utah. The legislature within limits 
set down by state and federal consti- 
tutions has plenary power to enact such 
laws as it sees fit—Allen v. Trueman, 
110 P.2d 355. 
8 19 


Ark. An act increasing drainage 
district benefit assessments by 50 per 
cent. held authorized by Governor’s 
eall for extraordinary session of Legis- 
lature to ratify, confirm, and validate 
special or local improvement districts 
and enlarge powers thereof. Acts 
1920, Ex.Sess., Act 138; Const. art. 
6, § 19.—Burton v. Harris, 152 S8.W.2d 
529 


Iu. The amendment to_ existing 
Sewer System Act, adopted by special 
session orf General Assembly, which au- 
thorized municipal corporations to bor- 
row money from the Public Works Ad- 
ministration for purpose of construct- 
ing and improving sewerage systems, 
is not unconstitutional as being out- 
side the call for such special session, 
which incliided authority to amend or 
repeal existing laws to enable munici- 
pal corporations to co-operate with 
and receive financial assistance from 
federal government and its agencies. 


2 ep Ae a» Ae 
Where quo war- 


Organic Act, even if the statute is a’ and’) proposed ‘legislation, haa 


of the legislature to enact legislatio 


‘ture proposed State Bar Act, 


27, 134 

Under the constitution, | 
governor is invested exclusively v 
power to determine what 
shall warrant convening of I 
in special session and to 
what legislative business 
transacted thereat. Const. art. 
—In re Platz, 108 P.2d 858. 
Under constitutional provisio 


is specially convened or 
legislative business as the go 
may call to the attention of the | 
lature’, the quoted words were | 
in their natural and ordinary se 


of an urgent nature may be calle 
the attention of the e 


9.—In re Platz, 108 P.2d 85 

The language of constitutional 
sion authorizing governor to call e 
sessions of the legislature must 
strictly construed in favor of the pow 


pursuant to the constitutional at 
ity. Const. art. 5, 9.—In re- 
108 P.2d 858. 

The State Bar Act, which 
included within the legislative | 


Platz, 108 P.2d 858. ; 
_Where the governor called to 
tion of special session of the le. 


was subsequently passed by sue 
islature, the alleged fact that th 
ernor did not show such inter 
the matter as to urge the pass 
legislation and fact that the act di 
not fall within the sphere of legisla 
tion that was circumscribed b 


original executive message calling the 


legislature into special session did- 
invalidate the act. Comp.Laws, § 
et seq.; Const. art. 5, § 9.—In re P 
108 P.2d 858. : ; 

_Pa. Under constitutional prov 
limiting General Assembly in spe 
session to enactment of legislatio 
subjects designated in proclamation ¢ 
Governor calling such session, a liber: 
construction may be given by the Le 
islature to the Governor’s proclamati 


Institution Dist. v. Commonwealth, 
A.2d 212, 341 Pa. 49. 

The statute vesting in the eomm¢ 
wealth the title to and right to oper 
all property theretofore used by cour 
ties or institution districts, for the care 
of mental patients was within Gove 
nor’s proclamation convening Legisl. 
ture in special session to consider le 


of 
a 


P.S.Const. art. 3, § 25.—Chester County 


abe 


Ne 


islation enabling the state to care for 


the mentally ill and feeble-minded. _ 
L.1938, Sp.Sess., p. 8; 50 P.S. § 105 
et seq.; P.S.Const. art. 3, § 25.—Chester 
County Institution Dist. v. Common- 
wealth, 17 A.2d 212, 341 Pa. 49. 

Pa.Orph. The Act of July 14, 1936, 
P.L. 44, 72 P.S. § 2301, does not contra- 


vene the Pennsylvania constitution, art. 
it was not 


» § 25 on grounds that 
within the scope of the special session 
of the legislature at which it was en- 
acted. The governor’s proclamation 
ealling the special session ineluded 
(§ 11) provision for legislation offset- 
ting adverse court decisions interpret- 
ing revenue statutes; and (f 13) legis- 
lation providing revenue by taxation. 
Under either paragraph, the Act of July 


¥ 


14, 1986, was properly considered.—In 
te Cochrane’s Estate, 56 Montg. 389. — 
a § 27 
_ Ala. The act providing for appoint- 
ment of a matron for county jail in 
all counties having population of not 
Jess than 100,000 and not more than 
300,000 according to the last or any 
subsequent federal census, and provid- 
ing by section 5 that act should be 
operative only until ist day of Decem- 
ber, 1940, and which could only apply 
during the effective period of the act to 
_ Mebile county, was a ‘local law” and 
invalid for failure to observe the con- 
stitutional -requirement as to enact- 
ment of local statutes. Gen.Acts 1939, 
p. 681, §§ 1, 5; Const.1901, § 106.— 
‘obile County v. State ex rel. Cam- 
mack, 197 So. 6. 
Ala. The act entitled “To provide for 
in increase in the salaries of firemen 
in incorporated cities 


overned by a commission created or 
ected under and by authority of the 
General Acts of Alabama of 1911, p. 
33 ”, is not invalid as a “local law’ for 
' failure to observe the constitutional re- 
quirement as to enactment of local stat- 
tes, because by the enactment of other 
acts providing for commission form of 
_ government applicable upon a popula- 
tion basis, the Act of 1911 as originally 
_ enacted was curtailed so as to apply 
nly to the city of Mobile, since the 
- constitutionality of the act was re- 
ee ired to be determined as of the time 
iy of its enactment, and the specific amend- 
ments thereof. Gen.Acts 1911, p. 330; 
_ Gen, Acts © 1936-37, Sp.Sess. p. 244; 
Const. § 106.——Baumhauer v. State ex 
rel, Smith, 198 So. 272, answer con- 
formed to 198 Se. 275, certiorari denied 
(198 So. 277. 
Fla, The statute purporting to au- 
thorize the county commissioners of 
Pinellas and Manatee counties to ae- 
uire and maintain a ferry from point 
n Pinellas county to point in Manatee 
-eounty across bay lying partly in 
‘Hillsborough county is a “special” or 
“local law” without any permissible 
elassification which would make it a 
“general law’ and is inoperative as au- 
thority for issuance of bonds because 


to apply for such legislation in Hills- 
‘borough county in accordance with 
constitutional requirement for publica- 
tion. of notice of proposed special or 
local laws wherever the matter or 
thing affected may be “situated”. Sp. 
- Acts 1939, ¢. 19957; Const. art. 3, § 21, 
as amended in 1938.—State v. Pinellas- 
Manatee Joint Bridge Authority, 200 
=) i180. 689. 
Ri Fla. The act respecting distribution 
of state racing tax fund, received by 
county having population of between 


it in conformity with section of Con- 
stitution requiring publication of no- 
tice of intention to apply for such a 
law in locality where matter or thing 
affected is situated at least 60 days be- 
_ fore introduction of bill in legislature. 

Acts 1937, c. 18091; Const., art. 3, 
21.—State ex rel. Sparks v. Lee, 200 

So. 909. 

Fla, The statute providing for re- 
mission of moneys to counties except 
that in counties of not less than 16,- 
— §00 and not more than 18,400, warrants 
shall be drawn in favor of superin- 
_ tendents of public instruction, and mon- 
ey so remitted shall be used exclusively 
_ for payment of salaries of teachers in 
public schools cannot be sustained as a 
“local or special law’’ where there was 
\ no publication of notice as required by 


_ Constitution. Acts 1933, ¢. 16125, and 
i § 1; Const. art. 3, § 21.—State ex rel. 
_ Blalock y. Lee. 1 So.2d 193. 
‘Statutory classification based upon 


population must have a just and rea- 
> sonable relation to subject-matter af- 
fected, and in absence of such rela- 
tionship between purposes of the stat- 
ute and population of the counties, 
statute is in reality a ‘special act” and 
cannot stand unless constitutional pro- 
vision relating to passage of special 
acts is complied with. Const, art.. 3, § 


~ 91-—State ex rel. Blalock v.. 
$4193. 000 ie 


of failure to publish notice of intention: 


rt 


Fla, The statute providing for the 


remission of moneys to the several 
counties of the state, except that in 
counties having population of not less 
than 16,000 and not more than 18,400, 
remission shall be made to superintend- 
ents of public instruction and that the 
money so remitted shall be-used to pay 
salaries of teachers in public schools 
is void because not based on a reason- 
able classification and because it can- 
not be sustained as a “local or special 
law’? where there was no publication of 
notice as required by constitution. Acts 
1933, c. 16125, and'§ 1; Const. art. 3, 
§ 21.—State ex rel. Board of Public In- 
struction for Brevard County v. Lee, 
1 So.2d 196. ‘ 

La. The waiver of immunity or ex- 
emption from suit of the sovereign 
state and the authorization by the Leg- 
islature of a person to sue the state is 
not a “law’’ within the meaning of the 
constitutional provision providing for 
the publication of notice of proposed 
special law. Const.1921, art. 4, § 6.— 
Lewis v. State, 200 So. 265, 196 La. 
814, certiorari denied Lewis v. State of 
Louisiana, 61 S.Ct. 830, rehearing de- 
nied 61 S.Ct. 940. 

Okl. The act authorizing additional 
Salary for district judges in districts 
having population in excess of 200,000 
and containing city with population ex- 
ceeding 100,000 was a ‘‘general law’’ 
and not a “‘special law’’, and publication 
of notice of intention to introduce act 
was not required under constitutional 
provision prohibiting consideration by 
Legislature of special or focal law until 
notice of intended introduction of bill 
had been published. 74 Okl.St.Ann. § 
251b; Okl.St,Ann.Const. art. 5, § 32.— 
Bell vy. Crum, 106 P.2d 518. 

Okl1.Cr.App. An order of the 
of Barber Examiners fixing a minimum 
price for barber work in the city. of 
Stillwater did not contravene the provi- 
sion of the State Constitution pro- 
hibiting the passage of a “special law” 
or a “local law’? until notice shall haye 
first been published in the city or 
county affected by such law, since the 
order was not a “law’’, but merely a 
“Subordinate rule’ promulgated under 
a policy laid down and a standard 
prescribed by the Legislature. 59 Okl. 
St.Ann, § 102; OklSt.Ann.Congu. art. 5, 
§ 32.—Tennyson vy. State, 106 P.2d 
1114, 
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‘ § 

Ala. Under constitutional provision 
requiring publication of the substance 
of a proposed local act, “substance” 
means not merely the subject of it, but 
an intelligible abstract or synopsis of 
its material an@ substantial elements, 
though the “substance” may be stated 
without recital of any details which 
are subsidiary to the stated elements, 
which details the legislature is left 
free to supply. Const.1901, § 106.— 
State, on Inf. of Murphy vy. Brooks, 
1 So.2d 370. 

Constitutional provision requiring 
publication of substance of a proposed 
local act should be liberally construed, 
and whether provision has been com- 
plied with depends upon facts of each 
particular case. Const.1901, 106.— 
State, on Inf. of Murphy v. Brooks, 1 
So.2d 370 

Notice of proposed local act which 
contained only title thereof which 
showed that it was proposed to create 
a board of reyenue and control of 
Conecuh County, to abolish existing 
board of revenue to prescribe powers, 
duties and authority of board of rey- 
enue and control, qualification of mem- 
bers, their compensation, manner of 
payment and filling of vacancies, to 
designate members thereof, to fix terms 
of office, to provide for election of suc- 
cessors, and to fix their terms of of- 
fice, was insufficient, because it failed 
to state the “substance” of the pro- 
posed act as required by the constitu- 
tion. Loc.Acts 1939, p. 349; Const. 
1901, § 106.—State, on Inf. of Mur- 
phy v. Brooks, 1 So.2d 370. 

_ Fla. Notice published in newspaper 
in city of Miami that city comission 
intended to offer local or special leg- 


Board 


: bonds. “purpose, 
not invalid because readers were no 
advised at what session of the legis- 


vr 


lature an effort would be made to se-- 


cute passage of the legislation, where 
the notice appeared for the first time 
on the 22nd day of March, 1939, in 
which year by the Constitution a 
regular session of the legislature was 
held. Const. art. 3, § 21, as amended 
in 1928.—State vy. City of Miami, 200 
So. 536. ? 

Notice published in newspaper in 
city of Miami that commission of city 
intended to offer local or special leg- 
islation. for a law to authorize city to 
purchase waterworks system, and to 
issue bonds for that purpose, was not 
invalid because it contained no state- 
ment that proposed legislation would 
be introduced .in the state legislature. 
Const. art. 3, § 21, as amended in 
1928.—State vy. City of Miami, 200 So. 
5353 
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§ 

Fla. The constitutional requirement 
for publication of notice of a proposed 
special or local law wherever the mat- 
ter or thing affected may be situated re- 
quires that publication be made in 
each and every county whose area or 
exercise of whose jurisdiction is af- 
fected by operation of the law. Const. 
art. 3, § 21 as amended in 1938.—State 
y. Pinellas-Manatee Joint Bridge <Au- 
thority, 200 So. 689. : 


§ 72 

Ark, The Act approved March 13). 
1941, authorizing sale of bonds to re- 
deem county turnback warrants out- 
standing March 1, 1941, and allotting: 
certain percentage of net motor vehicle 
fuel tax to the payment thereof, was 
constitutionally enacted. Laws 1941, 


.Act 133.—Carpenter vy. McLeod, 150 S. 


W.2d 607, ‘ : 
§ 8l 

Del. 
lishment of a department of elections 
for New Castle county was in no sense 
a part of charter of city of Wilming- 
ton nor a “special act of incorpora- 
tion” of any sort, and hence was not 
unconstitutional because it received 
less than two-thirds vote under consti- 
tutional provision that no general in- 
corporation law nor any special act of 
incorporation shall be enacted without 
the concurrence of two-thirds of all 
members elected to General Assembly. 
Rev.Code 1935, § 1745 et seq.; Const. 
art. 9, § 1—State ex rel. 
Tatnall, 21 A.2d 185. 


§ 82 

Minn. A bill for an act to establish 
a municipal court for a village which 
bill did not have on its supposed pas- 
sage the favorable vote of two-thirds 
of the Senate was a nullity in view of 
constitutional . provision requiring a 
two-thirds’ vote of the Legislature to 
establish such a court. Laws 1933-34, 
Hx.Sess;,).¢,. 35.5 Const... ark, 6, § h— 
State ex rel. Burnquist v. Welter, 296 
N.W. 582. 

N.D. No measure enacted by a vote 
of the electors under their constitu- 
tional power to initiate legislation 
shall be repealed or amended by the 
Legislature, except on roll call on a yea 
and nay vote of two-thirds of all mem- 
bers elected to each House. Const. § 
25.—State ex rel. Strutz v. Baker, 299 
N.W. 574. 

Where the Legislature amends and 
re-enacts an initiated measure of the 
electors under the Constitution, the in- 
itiative character of the measure is not 
destroyed, but remains in force, and 
any subsequent amendment of the in- 
itiated measure, or of an amended or 
re-enacted portion thereof, is subject 
to the constitutional limitation placed 
on the Legislature. Const. § 25.—State 
ex rel. Strutz v. Baker, 299 N.W. 574. 

The act known as the Motor Vehicle 
Fuel Tax Act, transferring the admin- 
istration of motor vehicle fuel tax laws 
and collection of taxes from the state 
auditor and lodging it with the state 
tax commissioner, was an attempted 
amendment of a measure initiated and 
enacted by the people, and, not having 


Morford v. . 


The act providing. for estab- ~ ; 


fier < Lae es oe 
statute provid- 
participates in 


__ ‘Tex.Civ.App. Where 
ing that no party who 


ie 
shall be entitled to review by Court 
of Civil Appeals through means of writ 


me 


of error was passed by Senate by vote 


_ of 17 to 8, emergency clause which 
provided that the statute should take 
' effect from and after its passage was 
_ not adopted because of lack of re- 
quired vote of two-thirds of the 31 
members of the Senate, and section of 
_ statute providing that the section be- 
come effective from and after fixed 
date was. operative. Vernon’s Ann.Civ. 
St. art. 2249a;: Vernon’s Ann.St.Const, 
art. 3, § 39.—Copus v. Chorn, 145 8. 
W.2d 958. ae 

Tex.Civ.App. Where act, denying 
party participating in trial right to re- 
view by Court of Civil Appeals on writ 
of error and declaring emergency, was 
passed over Governor’s veto by vote of 
17 to 8 in Senate, consisting of 31 
7 members, it did not become effective as 
emergency measure, which must be 
passed by vote of two-thirds of all 
members elected to each house of legis- 
- jature. Vernon’s Ann.Civ.St. art. 2249a; 
- -Vernon’s Ann.St.Const. art. 3, § 39.— 
Rudco Oil & Gas Co. v. Lemasters, 14 

> S.W.2d. 806. 5B 


§ 

Ark. It is essential to enactment of a 
bill into a law that both the House and 
the Senate shall concur in and pass the 
same bill.—_McDougal vy. Davis, 143 8S. 
x W.2d 571. f 
ae Where House bill was amended in 
'- Senate after its passage in the House, 
and the amendment by the Senate was 
never. considered_and concurred in by 
the House, the House _bill was _never 
-* enacted into a law.—McDougal v. Davis, 


Ge hl 43'S. W205 71. 
Ark. The 1941 Income Tax Act 
which was enrolled, approved, filed 


and printed in the printed acts is not 
invalid on ground that an amendment 
to the act in the Senate was not con- 
curred in by the House, where record 
and minutes of Secretary of Senate 
showed that amendment had _ been 
withdrawn and journal showing Sen- 
ate adoption of amendment did) not 
disclose ultimate disposition of it. 
Pope’s Dig. § 6171; Laws 1941, c. 129; 
Const. art. 5, § 22, and Amends. Nos. 
7, 19.—Hardin v. Fort Smith Couch & 
Bedding Co., 152 S.W.2d 1015. 
§ 110 ee 

Wa. Under Constitution providing 
that the Governor shall have power to 
yeto any particular item or items of an 
appropriation bill, but the “veto shall 
not affect the item or items to which 
he does not object’’, the quoted limita- 
tion cuts down the items which may be 
vetoed but does not change or qualify 
its effect, and an appropriation bill with 
an unconditional approval, together 
with valid vetoes, become a valid stat- 
ute. Const. § 76.—Commonwealth vy. 
Dodson, 11 S.H.2d 120. 

Governor’s unconstitutional vetoes of 
certain parts of appropriation bill did 
not invalidate budget bill as a whole 
which had otherwise been uncondition- 
ally approved. Acts 1940, ¢. 425; 
Const. §§ 52, 76, 186.—Commonwealth y. 
Dodson, 11 S.E.2d 120. 


: § 115 ey 
Va. Under Constitution providing 
that the Governor shall have power to 
veto any particular item or items of 
an appropriation bill, but the “veto 
shall not affect the item or items to 
which he does not object”, the quoted 
limitation cuts down the items which 
may be vetoed but does not change or 
qualify its effect, and an appropriation 
bill with an unconditional approval, to- 
gether with valid vetoes, become a valid 
statute. Const. § 76.—Commonwealth yv. 
Dodson, 11.S.H.2d 120: 
Under Constitution providing that the 
Governor shall have power to veto any 
particular item or items of an appro- 


without affecting its ot] Ses 


person or by attorney in trial of case. 


provisions, and igs 
can be lifted bodily from it rather than 
cut out. Const. 76.—Commonwealth 
v. Dodson, 11 S.H.2d 120. 
_ Under constitutional provision declar- 
ing that the Governor shall have power 
to veto any particular item or items of 
an appropriation bill, but the veto shall 
not affect the item or items to which he 
does not object, the veto power does not 
carry with it power to strike out con- 
ditions or restrictions, since that would 
be “legislation’’. Const. § 76.—Com- 
monwealth v. Dodson, 11 S.H.2d 120. 

Under constitutional provision declar- 
ing that the Governor shall have power 
to veto any particular item or items of 
an appropriation bill, but the veto shall 
not affect the item or items to which 
he does not object, an ‘titem’’ in an ap- 
propriation bill is an indivisible sum of 
money dedicated to a stated purpose 
and it is something different from a 
provision or condition, and where con- 
ditions are attached, they must be ob- 
served, but where none are attached, 
none can be added. Const. § 76—Com- 
monwealth vy. Dodson, 11 S.B.2d 120. 

Where appropriation for legal serv- 
ices for the state contained recital that 
all attorneys ‘authorized by the act to 
be employed by any department or 
agency and all attorneys compensated 
out of any moneys appropriated by the 
General Assembly should be appointed 
by the Attorney General and be in all 
respects subject to statute which placed 
the Attorney General in charge of the 
commonwealth’s department of law, the 
recital was a ‘‘provision” or ‘‘condition” 
which told by whom the attorneys were 
to be employed and from what source 
they could expect compensation, and 
was not an “item” within. Governor’s 
veto power. Acts 1940, ec. 425; Code 
1936, § 374a; Const. § 76.—Common- 
wealth v. Dodson, 11 S.E.2d 120, 

_ The part of appropriation bill provid- 
ing for a legislative director at a salary 
of $6,000, telling how he should be 
elected or appointed, and providing 
that it should be the duty of legislative 
director to co-operate with executive di- 
rector of budget and state comptroller 
in supervision of expenditures out of all 
appropriations made by the General As- 
sembly, and to assist in the preparation 
of the biennial budget, was not an 
“item” which could be vetoed by Gov- 
ernor, in view of connection with other 
items, Acts 1940, c. 425; Const. § 76. 
PE suman ath, v. Dodson, 11 S.E.2d 
120. : 

The recitals in appropriation Dill 
providing for salaries and wages of 
employees of legislative director was 
not an “item’’ which could be vetoed by 
Governor, in view of connection with 
other items, Acts 1940, ¢. 425; Const. 
§ 76.—Commonwealth vy. Dodson, 11 8. 
H.2d 120. 

Legislative declaration that no part 
of money appropriated for administra- 
tion of state planning board should be 
used for the investigation of county 
government was a ‘condition’ and 
was not an “item’’ within Governor’s 
veto power. Acts 1940, ce. 425; Const. 
§ 76.—Commonwealth vy. Dodson, 11 §. 
H.2d 120. 

Statement in appropriation bill that 
no part of money appropriated to or 
otherwise received by commission of 
fisheries should be used for operation 
of a certain boat recently purchased by 
the commission was not an “item” 
within Governor’s veto power, and if 
funds were expended upon boat, they 
would be spent for purpose not au- 
thorized by Legislature. Acts 1940, e. 
425; Const. § 76.—Commonwealth y. 
Dodson, 11 S.H.2d 120. 

Statement in appropriation bill deal- 
ing with state oflicers and employees 


“whose compensation had been increased 


by Governor to an annual rate in ex- 
eess of $4,000, and providing that 
should general reduction become neces- 
sary such salaries should be put back 
to $4,000 or to the annual rate of pay 
in effect immediately before such in- 


and ~ 
is something which 


mecti 


partment on swpbjects relating to their 
office contained declaration thai 
provision did not apply to the 
ture or to the judiciary, the di 
tion was not an “item” within t 
Governor’s veto power and was | 
keeping with the general policy 
maintaining the executive, legisla 
and judicial departments of the gov 
ment as independent entities. — 
1940, ¢. 425; Const. § 76—Commo 
wealth v. Dodson, 11 §.E.2d 120. 
Where appropriation bill ring 
Oo 


that for his assistance in carryi 
the provisions of the section, the 


and further provided “that such p 
vision should not apply to t e leg 
lative and Sy 0 


Oe 
certain parts of appropriation pill 
not invalidate budget bill as_ 
which had otherwise been uncon 
ally \approved. Acts 1940, ¢, 
Const. §§ 52, 76, 186.—Commonwe 
v. Dodson, 11 §.H.2d 120. hes 
Wash. The Governor’s vet 
ordinated wage provision 
amendment to Unemployment Com 
sation Act extending coverage of act 


or more a ; 
wages exceeding $100 per quarter. 
Laws 1937, p. 609, § 19(f), and. pases 
590, § 8(b), as amended by Laws 1939. 
p. §31, § 6.—Shelton Hotel Co. v. B 
104 P.2d 478. A 
§ 120 ; ue 
Pa. Where a remedy or method 
procedure has been provided by leg 
lative act, the provisions of such act 
must be strictly pursued and exclusive-  — 
ly applied. 46 P.S. § 156.—Bartron — 
v. Northampton County, 19 A.2d 2 3, 
342 Pa. 163. ‘E 
§ 142 43 
Mo. Ordinarily, failure to post 
general statute, as required by law, 
does not make it any less binding.— 
Ex parte Rody, 152 S.W.2d 657) 40 
§ 145 ce 
C.C.A.Puerto Rico. The statute of 
Puerto Rico imposing internal revenue — 
tax on matches under which higher t 
is imposed on square stick matche: 
which are imported from United State 
and Sweden than on round stick match- | 
es which are produced in Puerto — 
Rico, in cases where the matches are 
packed in boxes containing between 25 
and 50 matches, is violative of Or- 
ganic Act proviso prohibiting discrim- 
ination between articles imported from — 
United States or foreign countries and — 
similar articles produced or manu- 
faectured in Puerto Rico, Acts Puerto 
Rico 1925, No. 85, § 16, subd. 14, as 


amended by Acts 1938, No. 146, § 16, — 
subd. 7; 48 US.C.A. § 741a;. U.S:G)A. 
Const. :art. 4, § 3, cl.. 2.—San Juan? 


Trading Co. v. Sancho, 114 F.2d 969. , 
The statute of Puerto Rico imposing 4 
internal revenue tax on matches under 
which higher tax is imposed on square 
stick matches which are imported from 
United States and Sweden than on 
round stick matches which are pro- 
duced in Puerto Rico, in cases where 
the matches are packed in boxes con- 
taining between 25 and 50 matches, is 
not violative of provision of Organic 
Act that no law shall be enacted in 
Puerto Rico which shall deprive any 
person of. life, liberty, or property 


“without “due process of law,” or deny 


tion of law’. Acts Puerto Rico 19265. 
No. 85, § 16, subd. 14, as amended by 

146, '§ 16, subd. 73 
U.S.C.A.Const. art. 


i 
Acts 1938, No. 
'48 W.S:C.A. §-°°737; 1 
buetaseios acl. -2.—San; Juan ‘Trading! Co. 
yy. Sancho, 114 F.2d 969. 


: 158 

SAN Y. Unekitira® draftsmanship is no 
ground for declaring a_ statute void.— 
Lane v. Johnson, 28 N.H.2d_ 705, 283 
N.Y. 244, reversing 18 N.Y.S.2d 98, 
258 App.Div. 1079. 
ee _ § 160 j 
—_ €.C.A.6. The section of National La- 
_ bor Relations Act, requiring National 
Labor Relations Board to order em- 
| ployer to cease and desist from unfair 
labor practices and take such aflirma- 
ive action ag will effectuate policies of 
‘act, does not grant board absolute arbi- 
‘trary power and is not too vague and 
indefinite to be valid. National Labor 
Relations Act, § 10(c), 29 U.S.C.A. § 
~ 160(c).—National Labor. Relations 
Board v. West Kentucky Coal Co., 116 
(B20 816. - ‘ 
 €.C.A.Fla. The Fair Labor Standards 
- Act of 1938 is not invalid as against 
ae contention that it is vague, indefinite 
and uncertain. Fair Labor Standards 
Act 2938, 29 U.S.C.A. § 201 et seq:— 
Florida Fruit & Produce y. U. S., 117 
Fr. 506 
ears 


+ 


; C.C.A.N.Y. The section of New York 
Labor Law roviding for the protec- 
| tion of window cleaners is constitu- 
tional as against contention that it 
does not prescribe an intelligible stand- 
ard of duty, delegates legislative pow- 
rg, and arbitrarily discriminates be- 
ween persons engaged in hazardous 
rork of similar nature. Labor Law N 

§ 202.—Burris v. American_Chicle 
o. 120 F.2d 218, affirming 33 F.Supp. 


4, 
Md: The standard prescribed by section of 
bo reNew, York Labor Law providing for 
the safety of window cleaners is one of 
safety commensurate with the nature 
of the work, which is a_ sufficiently 


iS 


’ “industrial insurance’, is not void for 
uncertainty on ground that the phrase 
“industrial insurance” is indefinite. 
- Gen.Acts 1935, p. 555, § 848, Schedule 
 -160.17.—City of Birmingham v. Home 
i Ins. Co., 198 So. 713, certiorari denied 
erbgss So. 716. i f ; 
"Alaska. he 1937 act imposing li- 
nt ecense tax on business of mining, which 
contains no provision for ascertaining 
amount of tax due, is inoperative as 
being vague and indefinite and not pro- 
viding any means for enforcement of 
the act. Laws 1937, ce. 20.—Territory 
'. of Alaska, by Olson, v. Hawkins, 9 
Alaska: 573. 
The 1939 amendment adding two sec- 
tions to the 1937 act imposing license 
tax on business of mining held to cure 
indefiniteness of the 1987 act which had 
rendered 1937 act inoperative. Laws 
1987, c. 20, §§ 3, 4, as added by Laws 
1939, c. 67.—Territory of Alaska, by 
Olson, v. Hawkins, 9 Alaska 573. 


Ariz, The provision in Unfair Sales 
Act prohibiting retailers or wholesalers 
from selling merchandise at less than 
eost to attract patronage, that pur- 
ehases made by retailers and whole- 
-salers at prices which cannot be justi- 
fied by prevailing market conditions 
: within state of Arizona, shall not be 
i used in determining cost to the retail- 
4 er and cost to the wholesaler, is so 
indefinite and uncertain that it is ar- 
bitrary and unreasonable and therefore 
unconstitutional, since seller cannot de- 
termine thereunder just what the cost 
meant by the law is. Laws 1939, ce. 
39, § 2—State v. Walgreen Drug Co., 
113 P.2d 650. 


eS oe 
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$4 to any person therein the “equal protec- 


Ark. Statute authorizing school di 

trict that has valid outstanding non- 
bonded indebtedness ‘ 
the approval of this act” to issue and 
sell school bonds for purpose of fund- 


rectors to declare the total amount of 
nonbonded debts outstanding “at the 
time of the passage of this act” was 
not void because of uncertainty of its 
terms, since the “time of the approval” 
means the same thing as the “time of 
the passage’. Acts 1941, Act 91, §§ 
1, 2.—Lakeside Special School Dist. of 


panels County y. Gaines, 153 S.W.2d 
Conn. The words ‘control’ and 


“ownership” have a sufficiently definite 
meaning when used in statutes so that 
they can be given effect by courts in 
accordance with legislative intent ex- 
pressed in them.—New Haven Metal & 
Heating Supply Co. v. Danaher, 21 A. 
2d 383, 128 Conn. 213. : 

Fla. Courts are reluctant to vitiate 
legislative acts because they may be 
vague and indistinct, but will uphold 
act when intent: thereof can be gleaned 
from entire act.—State ex rel. Watson 
v. Bigger, 200 So. 224. a: 

Ga. The statutory provision that 
county commissioners’ judgment or or- 
der against tax collector cited to ac- 
count shall be conclusive, “unless an 
appeal be taken as herein provided”, 
is so indefinite and uncertain or in- 
complete as to be nugatory and un- 
enforceable, in absence of actual provi- 
sion by statute for appeal. Laws 1933, 
p. 87, § 9(e).—Bibb County v. Wins- 
lett, 14 S.B.2d 108, 191 Ga. 860. 

Ky. The provision of Unfair Prac- 
tices Act prohibiting the sale of com- 
modities by retailer to individual cus- 
tomers at prices below the cost to the 
retailer when done for the purpose. of 
injuring competitors and destroying 
competition was not invalid because of 
jindefiniteness as applied to defendant 
who operated a grocery and meat mar- 
ket. Ky.St. § 4748h-3.—Moore. V. 
Northern Kentucky Independent Food 
Dealers, 149 S.W.2d 755, 286 Ky. 24. 

A statute should not be stricken 
down for indefiniteness unless the in- 
tention, object, and purpose of the 
Legislature is so vaguely presented as 
to be incapable of intelligent interpre- 
tation and correct application—Moore 
v. Northern Kentucky Independent 
Ske Dealers, 149 S.W.2d 755, 286 Ky. 
24, 


Mo.App. The court should give a 
meaning to every word of the statute if 
it ig reasonably possible to do so, but 
the court cannot make a statute by 
judicial construction, and an act of the 
legislature cannot be nullified for un- 
certainty if it is susceptible of any 
reasonable interpretation, and, if any 
reasonable or practical construction can 
be given to its language, mere dif- 
ficulty as to construction will not ren- 
der it nugatory.—State ex rel. Bess 
v. Schult, 143 S.W.2d 486. 


N.J. Where the facts incorporated in 
a statute by reference are reasonably 
capable of ascertainment, they are as 
much a part of the statute as if set 
out at length therein. N.J.S.A.Const. 
art. 4, § 7, par. 4.—Jersey City v. 
Martin, 20°A.2d 697, 127 N.J.L. 18, re- 
versing 13 A.2d 227, 125 N.J.L. 103. 

N.M. That section of the Conser- 
vancy Act dealing with annual levy 
and that section of the Conservancy 
Act dealing with revenue laws of the 
state are not, when considered with 
other portions of the Conservancy Act, 
so uncertain, indefinite or blind as to 
fail. Comp.St.1929, §§ 30-101 et seq., 
30-514, 30-516—Tondre y. Garcia, 116 
P.2d 584, 45 N.M. 433. 

Ohio. The codal provisions under 
which private motor carrier’s applica- 
tion to add a contract to its permit 
involves a public hearing as on an 
original application for a permit, and 
under which the contract must accom- 
pany the application and shall be kept 
by the public utilities commission in 
a separate file for exclusive inspection 
and use by commission in performance 
of its duties, mean that contract shall 
be on file as required only when not 


“at the time of — 


ing the indebtedness and requiring di- 


614-109, 


614-92a, 
Motor 


614-111.—State ex 


rel.” Garry 


30 N.E.2d 997, 187 Ohio St. 484. 
Ohio App. The adoption code is not 
unconstitutional because of the indefi- 
niteness of the provision for the right 
of inheritance. Gen.Code, §§ 10512-9 to 


10512-25.—In re Todhunter’s Adoption, — 


35) N.H2d 992, ; 

Pa.Com.Pl. The Consumer Discount 
Act of 1937, 7 P.S.°§ 761-1 et seq. is 
not unconstitutional and uncertain as 
conflicting with the Small Loans Act, 7 
BS: $715k tet seq. The two acts can 
be read together, and if there is any 
surplus language in either, such lan- 
guage can be eliminated to give effect 
to both, particularly in view of the 
eareful severability clause of the Con- 
sumer Discount Act.—Equitable Credit 
& Discount Co. v. Geier, 49 Danph. 80. 

Tenn. The statutes providing for 
ventilation where five or more persons 
are employed and requiring employ- 
ers to protect employees against dust 
filaments or injurious gases are suf- 
ficiently definite so that a manufac- 
turer. should have no _ difficulty in 
knowing whether he igs so equipping 
and operating a plant as to give out 
poisonous vapors and fumes without 
affording adequate ventilation and _ re- 
lief therefrom and are not invalid for 
ae Ney 
—Holliston Mills of Tennes - 
Guftin, 145 S.W.2d 1. enka MS 

Tex.Civ.App. The statute imposing 
occupation tax upon cement distribu- 
tors, measured by number of hundreds 
of pounds or fractional part thereof 
sold, is not unconstitutional as vague, 
indefinite, and uncertain, and therefore 
incapable of enforcement. Vernon’s 
Ann.Civ.St. art. 10; ‘art. 7047, § 41.a; 
U.S.C,A.Const. Amends.'.5, 14; Ver- 
non’s Ann.St.Const. art. 1, § 13.—Trin- 
ity Portland Cement Co. y, State, 144 
S.W.2d 329, error refused. 


Va. An act imposing.a tax must be 
certain, clear and unambiguous, espe- 
cially as to subject of taxation and 
amount of the tax.—Williams y. City 
of Richmond, 14 S.H.2d 287, 177 Ya. 
477, 134 A.L.R. 833. 


The subject of a tax must be de- 
terminable from taxing statute or or- 
dinance and must rest upon judgment 
of the Jegislative body and not upon 
the whim of a ministerial officer, and 
intent of legislative hody must be 
found in language used.—Williams v. 
City of Richmond, 14 §.H.2d. 287, 177 
Va. 477, 134 A.L.R. 833. ‘ 


Wis. The subsection of Hmploymen 
Peace Act declaring it to be on Aare 
labor practice for an employee, in-! 
dividually or in concert with others, to 
co-operate in engaging in picketing, 
boycotting or any other overt con- 
comitant of a strike unless a majority 
in a collective bargaining unit of em- 
ployees of employer against whom such 
acts are directed have voted to. call 
a strike is not void on ground that 
“picketing” and ‘boycotting’, as used 
therein, are so vague and _ indefinite 
as to render subsection invalid. St. 
1939, § 111.06, subsee. (2)(e).—Hotel 
and Restaurant HWmployees’ Interna- 
tional Alliance, Local No. 122 v. Wis- 
consin Employment Relations Board, 
294 N.W. 632, rehearing denied 295 N, 
W. 634. 

Wis. The statute prohibiting issu- 
ance of trading stamps on resale of 
goods when price obtained, less re- 
demption value of stamps, is below 
minimum price fixed by producer or 
distributor, is not fatally vague and 
uncertain, as what constitutes fair trade 
contract is clearly and definitely de- 
scribed in Fair Trade Act and limita- 
tions thereon, type of goods involved, 
and stipulations required to permit oc- 
easional reductions below minimum 
prices are unambiguous. St.1939, §$ 


614-84, 


Lines v. Public Utilities’ Commission, | 


Code 1932, §§ 53838-5340, | 


ee tee & 
an ‘i 


nr ‘iger a 1 dates no ature as. d iS 0 Fic 
a class A’ adopting ; provision against incorporation 
de ise authorizes sales minin statute, by mere reference, of a 
my ermented m beverages only for ing law or any part thereof, not: 
- consumption away from the premises standing that the provisions 
_ where sold and in the original pack- valuation data and methods | ) 
ages, containers, or bottles and “un- | by the state tax commissioner, and th 
. refrigerated’”’ is indefinite and uncer- the valuations determined and certified. 
tain, but the term is severable within are allegedly unidentified and cannot I 
statutory provision making the several ascertained without recourse to 
_ terms and provisions of the_ statute 


eesti 


severable, and elimination of the term 
“unrefrigerated” leaves a _ workable 
provision consistent with the legisla- 
tive intent. St.1939, § 66.05(10) (f), 
.() 2.—Frank v.. Kluchesky, 297 N.W. 
Soo owe WAS: 50: 

Wis. The statute authorizing state 
superintendent of public instruction by 
his order to attach school districts 
with valuations of less than $100,000 
to contiguous school districts is not 
unconstitutional on ground of uncer- 
tainty, in that power granted to su- 
perintendent is the same as the power 
that is also granted to towns and mu- 
nicipal boards, since the mere grant of 
power which might possibly be exer- 
cised concurrently, and possibility of 
eonflict or confusion if superintendent 

and also a board should undertake to 

act concurrently, does not render stat- 
ute uncertain. St.1939, § 40.80.—School 
Dist. No.» 3 of Town of Adams _ v. 
Callahan, 297 N.W. 407, 237 Wis. 560. 
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Ala. The invalidity of the purported 
general act of 1939, which is applica- 
ble only to Mobile county, providing 
that in counties having a population of 
not less than 100,000 and not more 
than 300,000 according to last or any 
subsequent federal census the govern- 
ing board may employ a matron for 
county jail, does not invalidate the lo- 
eal act of 1939 repealing the local act 
of 1932, which authorized the sheriff 
of Mobile county to appoint a matron 
for the county jail, since the local and 
general acts of 1939 have different 
fields of operation. Loc.Acts 1932, Ex. 
Sess., pp. 23, 24;. Gen.Acts 1939, p. 
681; Loc.Acts 1939, p. 273.—Mobile 
somty y. State ex rel. Cammack, 197 
' oO. ° = 
The invalidity of purported General 
Act of 1939 which is applicable only to 
Mobile county providing that in coun- 
ties having a population of not less 
than 100,000 and not more than 300,- 
000 according to last or any subsequent 
federal census, the governing board 
may employ a matron for county jail, 
does not invalidate the General Act 
of 1939, repealing the General Act of 
1931, providing for appointment by 
sheriff and compensation for a matron 
at county jail in counties having popu- 
lation of not less than 100,000 and not 
more than 300,000 inhabitants, since 
there is a field of operation for both 
statutes. Gen.Acts 1931, p. 45; Gen. 
Acts 1939, pp. 422, 681.—Mobile Coun- 
ty.v. State ex rel. Cammack, 197 So. 6. 
Mass. A statute fixing fiscal year of 
Commonwealth cannot prevent General 
Court from enacting statute dealing 
with appropriation of public funds, 
as statute fixing such year is of no 
higher authority than appropriation 
_ pill if and when enacted. G.L. c. 4, 
7, Ninth.—Opinion of the Justices, 32 
N.B,2d 298. 
§ 167 F 
Cal.App. Generally, the ‘adoption 
of a statute by reference” is construed 
as an adoption of the law as it ex- 
isted when adopting statute was passed 
and therefore is not affected by any 
subsequent modification or repeal of 
statute adopted, but where reference in 
an. adopting statute is to the law gen- 
erally which governs the particular 
subject, and not to any specific stat- 
ute or part thereof, the reference in- 
cludes the law as it stands when it is 
sought to be applied, with all changes 
made from time to time so far at least 
as changes are consistent with pur- 


pose of adopting statute—Rancho 
Santa Anita v. City of Arcadia, 110 
P.2d 126. 


- Generally, irrespective of whether 


' 


in July, 1934, 
would not assume that Legislature in- 
tended to adopt definition or meaning 
of term ‘capital assets” applying in 
federal statute adopted in May, 1934, 
Since policy of the state under consti- 
tutional provision is that the Legisla- 
ture shall never adopt system or code 
of laws only by general reference there- 
to, but shall recite at length provi- 
sions of law enacted. Act No. 21 of 
1934, § 9(j) 3 Const.1921, art. 3, §, 18: 
—Rathborne y. Collector of Revenue, 
200 So. 149, 196 La. 795. : 


Neb. A statute may adopt part or 
all of another statute by specific and 
descriptive reference thereto, and the 
effect is the same as if the statute or 
part thereof adopted had been writ- 
ten into the adopting statute—Adams 
v. State, 294 N.W. 396. 

Where statute adopted by another 
statute is referred to merely by words 
describing its general character, only 
those parts of it which are of a gen- 
eral nature, or particularly relate to 
subject of the adopting statute, will be 
considered as incorporated into the 
adopting statute-——Adams vy. State, 294 
N.W. 396 


. 


NJ. The constitutional provision 
against incorporation in a statute by 
mere reference of any existing law or 
any part thereof constitutes a limita- 
tion on exercise of legislative power, 
and therefore must be _ strictly’ con- 
strued. N.J.S.A.Const. art. 4, § 7, par. 
4.—Jersey City v. Martin, 20 A.2d 697, 
127 N.J.L. 18, reversing 13 A.2d 227, 
125,.N.9,lu. 103. 

Where the reference in astatute to an 
existing law is not to affect or qualify 
the substance of the law or vary the 
terms thereof, but is merely for the 
formal execution of the law, the refer- 
ence is not within constitutional pro- 
vision against incorporation in a legis- 
lative enactment, by mere reference, of 
any existing law, or any part thereof. 
N.J.S.A.Const. art. 4, § 7, par. 4.— 
Jersey City v. Martin, 20 A.2d 697, 127 
N.J.L. 18, reversing 13 A.2d 227, 125 
N.J.L. 103. 

The purpose of constitutional provi- 
sion against incorporation in a legisla- 
tive enactment by mere reference of 
any existing law or any part thereof 
is the suppression of deceptive and 
fraudulent legislation, the meaning of 
which could not be discovered either 
by the Legislature or the public with- 
out an examination of and a compari- 
son with other statutes, but it is not 
intended to obstruct or embarrass 
legislation. N.J.S.A.Const. art. 4, rh 
par. 4.—Jersey City v. Martin, 20 A.2d 
697, 127 N.J.L. 18, reversing 13 A.2d 
227, 125 N.J.L. 108. 

A statute which embodies a complete 
and perfect act of legislation in itself 
may provide for ancillary proceedings 
to accomplish purposes thereof, by ref- 
erence to general laws on the subject, 
without violating the constitutional 
provision against incorporation in a 
legislative enactment by mere _ refer- 
ence, of any existing law or any part 
thereof. N.J.S.A.Const. art. 4, § 7, par. 
4.—Jersey City v. Martin, 20 A.2d 697, 
127 N.J.L. 18, reversing 13 A.2d 227, 
125 N.J.L. 103. 

The embodiment in a statute of a 
pre-existing act by specific reference is 
permissible legislative procedure, ex- 
cept as modified by the Constitution. 
N.J.S.A.Const. art. 4, § 7, par. 4.—Jer- 
sey City v. Martin, 20 A.2d 697, 127 
N.J.L. 18, reversing 13 A.2d 227, 125 
N.J.L. 108. 

The statutory provisions for the ap- 
portionment of excises levied and col- 
lected for the years 1938 and 1939 un- 


state tax commissioner himself, i 
the valuations made and certified | 
the commissioner are facts so plain 
identified as to render the legislati 
purpose definite and enforceable, 
the apportionment itself is preser 
by. the statutory provisions, pipet 
1938. ce. "7, 8s * Laws 1940; Veena 
N.J.S.A. 54:31-15.1 to 54:31-15.13 1 
54:31-29 to 54:31-44 note; N.J. 
Const. art. 4, § 7, par. 4.—Jersey 
vy. Martin, 20 A.2d 697, 127 N.J.L. 
reversing 13 A.2d 227, 125 N.J.L.. 
17 f 


6 aa: 

Alaska. The 1937 act inpeetae 
cense tax on business of mining, 
contains no provision for ascer 
amount of tax due, is inoperati 
being vague and indefinite an 
providing any meang for enforcem 
of the act. Laws 1937, ¢..20—Terr 
of Alask». by Olson, v. Ha 
Alaska 573. 


beauty culture shall be $100 w 
there is but one teacher in- ae O 
and $50 each where there are 
teachers in one school, and $40 ea 
where there are three teachers in 
school, contains such inconsistency 
discrimination as to make the par 
graph unenforceable, Acts 1935, 
eee § 17.—Gillett vy. Colson 


La. The act providing that all 
not previously conveyed to Buras 
District should be conveyed there 
cording to terms and provisi 


to provide legal means to convey 
as it did not revive or amend previov 
ly repealed. law authorizing t i 
of such lands to district. No. 
of 1938, § 1; Act No. 18 of 18 
11;. Act. No. 287 of 1924; Const.192) 
art. 3, §§ 17, 18.—Airey v. Tugwell, | 
So.2d 99, 197 La. 982. ye 
Neb. The statutory provision, tha 
sworn statement of names of thos 
sponsoring initiative petition 
tributing or pledging contributio t 
defray cost of preparing, printing, o 
circulating it shall be filed with Se 
tary of State before obtaining sign 
tures thereto, is not unconstitution 
as containing impossible requirement — 
because contributors cannot be de- | 


3, §§ 2, 
Swanson, 294 N.W. 200. 
§ 183 Pairs sw 

Ark, There is a presumption of the — 
regularity of the passage of a bill 
from the fact of its enrollment, its 
approval by the governor and its de- 
posit with the secretary of , state — 
Hardin vy. Fort Smith Couch & Bed- 
ding Co., 152. S.W.2d 1015. ‘ 

The silence of a legislative journal — 
on matters not required to be entered — 
on the journal cannot conflict with the 
presumption of the regularity of the 
passage of a bill—Hardin v. Fort  — 
Smith Couch & Bedding Co., 152 S.W. ; 
2d) L015, 

Okl. In action against the state un- 
der special act waiving immunity of- 
state, presumption, in absence of con- 
trary showing, was that the act was 
advertised as required by the Consti- 
tution. Laws 1935, c. 65, art. 4; Okl. 
St.Ann.Const. art. 5, § 32.—State v. 
Adams, 105 P.2d 416. 

197 
Ind. Where enrolled police pension 


Pen ee ee 


ek mor | 


earried into effect legislature wou 
not have passed residue independen 


ay 


“Where legislative intention in the 
first instance is plain, 
with. neep 
eeaie typographical error its inten- 


enacted with amendments, omitted the 


though officers guilty of no miscon- 
‘duct were limited to $75, the re-enact- 
ed statute must be construed as fol- 
lowing intent of original enrolled bill, 
so that one dismissed for cause after 


95 a month. Burns’ Ann.St. § 48-6403, 
ubd. 5.—Kos v. State ex rel. Metzler, 


one 29 years was entitled to only 
3 


1 N.H.2d 50 


and consistent 


ordinary rational —.conceptions, 


tion is not correctly reported in pub- 


Bay shed act, and wording of re-enact- 


- Metzler, 31 N.E.2 


~ eontext of the 
» shows the legislature did not intend 


~ elause.—Oates v. 


declared unconstitutional without af- 
' ‘fecting the remainder of statute, when 
- the result of deletion of the unconstitu- 


ments follows published act rather 
than original language of enrolled act, 
only because of inadvertence or mis- 


_ take, courts are not required to perpet- 
uate the error and ascribe to Legis- 


lature an intention which it obviously 


never had, by following language of 


the pe ec eneats. kos y. State ex rel. 
f § 205 
D.0.Fla. Where. vice of a _ statute 


CES heat v. Gibbs, 34 F.Supp. 
"D.0.N.Y. A statute will survive the 


excision of unconstitutional parts un- 
less it is apparent that the legislature 


would not have enacted it without the 
invalid parts.—Reitz v. Mealey, 34 F. 
Supp. 532. 
Ark. Where statute was unworkable 

1 absence of invalid sections thereof, 
statute would be held void in its en- 
tirety, notwithstanding severability 
Rogers, 144 S.W.2d 


portion of statute may be 


457 


tional portion will not make the stat- 


ute meaningless and it can be said 
to have been the intention of the legis- 
- lature to have the act stand with such 


deletion.—In re Childs’ Estate, 115 P. 
2d 432, prior opinion 108 P.2d 757. 

_ Cal.App. Where words, which ren- 
der a statute invalid, may be stricken 
out without in any manner affecting 
the rest of the statute, such objec- 
tionable words will be ignored, and 


the rest of the legislative enactment 


ly, then if some parts are unconstitu- 
tional, all provisions must be held un- 
constitutional.—People ex rel. Aitken 
bag a aD 85 N.H.2d 73, 376 Ill. 


The unconstitutionality of the first 


trict renders the entire statute uncon- 
stitutional.. Smith-Hurd Stats. c. 122, § 
99a; Smith-Hurd Stats.Const. art. 4, 
§ 22.—People ex rel. Aitken v. Robert- 
son, 35 N.H.2d 73, 376) Ill. 609. 

Ky. Generally, if it is manifestly 
apparent that a statute would not 
have been enacted with its unconstitu- 
tional provisions deleted, because in- 
valid, entire statute is stricken down 
by a decision holding that part of 
statute is invalid, but if court con- 
cludes otherwise, only the invalid por- 
tion becomes annulled, with remaining 
portions being untouched by decision, 
and such rule prevails although stat- 
ute contains a separable clause stating 
that if any part of statute is held in- 
valid it igs intention of Legislature that 
remaining portion shall stand.—Burrow 
v. Kapfhammer, 145 S.W.2d 1067, 284 
Ky. 753. 

When a separable clause is contained 
in a statute which is attacked as in- 
valid, the clause will be given some 
force, especially where statute is one 
dealing with subject of labor.—Burrow 
v. Kapfhammer, 145 S.W.2d 1067, 284 
Ky. 753. 

When an exemption in a statute re- 
sults in forbidden discrimination, those 
discriminated against are relieved of 
burdens imposed by statute solely be- 
cause of discrimination.—Burrow _ v. 
pant natiners 145 S.W.2d 1067, 284 Ky. 


La. If unconstitutional part of stat- 
ute is severable from the rest, consti- 
tutional portion may stand while un- 
constitutional part is stricken out and 
rejected.—Airey v. Tugwell, 3 So.2d 
99,1197 Las982° 

Mo. Where amendatory statute is 
intended to substitute a new section for 
repealed section, but new section is un- 
constitutional, the repealing clause is 
likewise invalid and the old section re- 
mains in force—Williams Lumber & 
Manufacturing Co. v. Ginsburg, 146 8. 
W.2d 604. 


N.J.Sup. Where express purpose of 
an act as stated in the title is con- 
stitutional, the act may be carried into 
effect although there may be other pro- 
visions which are_ unconstitutional, 
since a statute may be in part consti- 
tutional and in part unconstitutional, 
and if parts are wholly independent, 
that part which is constitutional may 
stand, even though constitutional and 


words “in excess,” thus apparently two clauses of the statute providing for Though the expression of legislative oe 
-—s providing for monthly pension of $150 changing the boundaries of any town- intent that if part of an act cannot take — 
for policeman who was dismissed, ship or community high school dis- effect because invalid, the remaining | 


part should be given full force and ef-  / 
fect is not always conclusive, ordinarily 
it is but little short of a mandate,— 


' Rieck-MeJunkin Dairy Co. v. Milk Con- 


trol Commission, 18 A.2d 868, 341 Pa. 
53. 

That valid and invalid provisions of 
a statute are contained in the same 
paragraph or section is not a barrier 
to the application of the principle of 
severability.—Rieck-McJunkin Dairy Co. 
vy. Milk Control Commission, I8 A.2d 
868, 341 Pa. 153. 

S.C. Where part of a statute is con- 
stitutional and part unconstitutional, 
the constitutional part may be sus- 
tained in proper case although the un- 
constitutional part is stricken out.— 
Gillespie v. Pickens County, 14 S.H.2d 
900, 197) S.C. 2h7% : 

Tex. If, by striking out a void ex- 
ception, proviso or other restrictive 
clause of statute, the remainder by rea- 
son of its generality will have a broad- 
er scope as to subject or territory, its. 
operation would not be in accord with ~ 
legislative intent, and the ‘whole is 
made void by invalidity of the part.— 
Anderson v. Wood, 152 S.W.2d 1084, 
Aa 3 Wood vy. Anderson, 143: SW. - 


Tex. Generally, a legislative act un- 
constitutional in part is unconstitution- 
al in whole if all the provisions are 
connected in subject matter, dependent 
on each other, operating together for 
the same purpose, or otherwise so ¢con- 
nected together in meaning that it can- 
not be presumed that the Legislature 
would have passed the one without the 
other.—School Trustees of Orange 
County v. District Trustees of Prairie 
View Common School Dist. No. 8, 153: 
S.W.2d 434. . 

Tex.Civ.App. If with the elision of 
an invalid portion of an act a elearly 
expressed legislative act remains, that 
is evidence, though not conclusive, that 
the balance of the aet should stand.— 
Miller y. El Paso County, 146 S.W.2d 
1027, error granted. 

- W.Va. One provision of a statute 
may be invalid by reason of not con- 
forming to the Constitution while all 
other provisions may be subject to no 
constitutional infirmity and the one 
part may stand while the other falls 
unless the two are so connected or 
dependent upon each other in subject 
matter, meaning or purpose that the 
good cannot remain without the bad.— 


will be given full effect.—Natural Milk Unconstitutional parts are in same sec- Raleigh County Court v. Painter, 15 
te Producers Ass’n of California vy, City tion of act, but if parts are inseparably S.H20 396. ‘ a 4 
meen and County of San Francisco, 112 P. connected with each other, entire stat- In determining whether an invalid 

930. 


i 


ay" 


“ 


Del.Super. A law may be invalid in 
part, and the rest will be valid, if the 
law is so separable in its terms or 
construction that the Legislature will 
be presumed to have intended the pas- 
sage of the law with the invalid part 
omitted.—Conard y. State, 16 A.2d 121. 

Il, A court will allow constitutional 
portion of partially unconstitutional 
statute to stand unless all provisions 
of statute are so dependent on each 
other that legislature would not be 
presumed to have passed the one with- 
out the other.—People ex rel. Aitken vy. 
Robertson, 35 N.E.2d 73,°376 Ill. 609. 

Although law may be void as to cer- 
tain parts and valid as to others, it 
must be clear that it was purpose of 
law to accomplish two or more objects, 
the one which is void and the one which 
is valid being complete each in itself, 
and with no difficulty. in separating 


ute is void.—Metzler v. Belcher, 15 A, 
2d 105, .125 N.J.L. 183. 


N.J.Sup. A statute may be in part 
constitutional and in part unconstitu- 
tional but, where different parts of the 
statute are so intimately connected with 
and dependent upon each other ag to 
warrant a belief that the Legislature 
intended them as a whole, and that if 
all could not be carried into effect the 
Legislature would not have passed the 
residue independently, and some parts 
are unconstitutional, all of the provi- 
sions which are thus dependent upon 
each other must fall—Wilentz v. Gal- 
vin, 15 A.2d 908, 125 N.J.L. 455, 

_ Ohio App. A statute may be invalid 
in part by reason of some provision be- 
ing repugnant to the Constitution and 
valid as to the residue, where it ap- 
pears that the invalid part is an inde- 
pendent provision, not in its nature 
and connection essential to the other 


provision of statute renders the whole 
statute invalid, the question is wheth- 
er the parts of the statute are so de- 
pendent upon each other that the whole 
cannot be carried into effect when 
one part is unconstitutional.—Raleigh 
sone Court v. Painter, 15 S.B.2d 


Wis. The enactment of a law as to 
the constitutionality of which there is 
substantial doubt, and insertion of an 
all-inclusive severability clause purport- 
ing to authorize the court to whittle 
down the law so as to bring it within 
the constitutional field, is a method of 
lawmaking not contemplated by the 
Constitution.—State v. Neveau, 294 N. 


§ 210 
lll, The unconstitutionality of pro- 
viso in statutory clause authorizing de- 
tachment of territory from one high 
school district and addition thereof to 


the bad from the good parts, but if parts of the statute, nor so related to another, provided territory remaining 
purpose of law is to accomplish only the general purpose of the enactment as in original district and district to 
a single object, if its provisions are to warrant the conclusion that the Leg- which detached territory shall be 


mutually so connected and dependent 
as conditions, consideration or compen- 
sations for each other, as to warrant 
belief that legislature intended them 
as a whole, and that if all cannot be 


islature would have refused to adopt 
the statute with the invalid part strick- 
en out.—Ohio Nat. Bank of Columbus 
v. Boone, 35 N.E.2d 893. 

Pa. Whether one part of a statute 


added each contains city or village of 

at least 2,000 inhabitants, renders the 

whole clause unconstitutional. Smith- 

Hurd Stats. e¢. 122, 99a; +» Smith- 

Hurd Stats.Const. art, 4, § 22—People 
Wy Oe 


: i Bi 
p.Div. If provision in charter 
sORN of Rochester providing that 
“assessors may add real or personal 
property to tax rolls or increase value 
of real or personal property at any 
time before verification of rolls, upon 
_ giving owner ‘an opportunity to be 
heard, is in force, notwithstanding re- 
enactment of section of charter con- 
cerning preparation of annual tax rolls, 
and if such provision is unconstitu- 
tional, it may be stricken from charter 
without preventing efficient operation 
of remainder of charter act. Laws 
1907, c. 755, § 188, as amended by Loc. 
Laws 1933, No. 9, p. 294; Loc.Laws 
1925, No. 4, p. 169, § 180, as amended 
by Loc.Laws 1938, No. 13, p. 396; 
Loc.Laws 1938, No. 11, p. 395; Loe. 
Laws 1938, No. 14, p. 397.—People ex 
rel. Powott Corporation v. Woodworth, 

21 N.Y.S.2d 785, 260 App.Div. 168. 


W.Va. The  unconstitutionality of 
statutory proviso purporting to author- 
ize an appeal from county court’s or- 
der fixing amount to be expended by 
clerk of circuit court for deputies and 
other office employees and to authorize 
circuit court to fix reasonable amount 
necessary for such purpose, did not 
prevent remaining part of the statute 
which related to the fixing of amount 
to be expended by clerk for deputies 
and office employees, from being car- 
ried into effect, since the general pur- 
pose of the statute was not dependent 
upon the proviso for its operation. 
Code 1931, 7-7-7, as amended by Laws 
1939, ec. 19; Const. art. 5, and art. 8, 
§ 24.—Raleigh County Court v. Painter, 
15 S.E.2d 396. 
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U.S.Fla. Determination of Federal 
District Court that certain sections of 
Florida statute relating to copyrighted 
musical compositions were invalid and 
that such invalidity rendered entire 
statute invalid was erroneous where the 

statute contained a severability clause 
and the sections of the statute on 
which the Federal District Court failed 
to pass were complete in themselves, 
were consistent with the purpose of the 
statute and were in reality the very 
heart of the statute, comprising a dis- 
tinct legislative plan for suppression of 
combinations declared to be unlawful. 
Act Wia.1937,_.¢c: L780, 28 1S et-aseq.s 
Jud.Code, § 266, 28 U.S.C.A. § 380.— 
Watson v. Buck, 61 S.Ct. 962, 313 U.S. 

i 387, 85 L.Ed. —-, modifying Buck v. 
Gibbs, 34 F.Supp. 510. 

Where provisions of Florida statute 
relating to copyrighted musical com- 
positions which aimed at unlawful com- 
binations was complete in itself and 
eapable of standing alone, United 
States Supreme Court considered such 
provisions as a separable phase of the 
statute in determining whether state 
officials were properly enjoined from 
enforcing the statute which contained 
a_severability clause. Act Fla.1937, ec. 
17807, § 1 et seq.—Watson vy. Buck, 61 
S.Ct. 962; 313 U.S. 387, 85 L.Ed. —, 
pen yan s Buck vy. Gibbs, 34 F.Supp. 


U.S.Neb. In suit to enjoin Nebraska 
officials from enforcing Nebraska stat- 
ute aimed primarily at _ price-fixing 
combinations operating in field of pub- 
lic performance of copyright music, 
the granting of an injunction on de- 
termination that certain sections of the 
statute were invalid, without passing 
upon other sections of the statute, was 
improper where a part of the statute 
on which the court did not pass set 
up a complete scheme for regulation 
of combinations controlling performing 
rights in copyright music. Laws Neb. 
1937, ec. 138.—Marsh v. Buck, 61 S.Ct. 
969, 313 U.S. 406, 85 L.Ed. —, revers- 
ing Buck v. Swanson, 33 F.Supp. 377. 

Ala. The invalidity of section 5 of 
the act providing for a matron for 
county jail in counties having popula- 
tion of not less than 100,000 and not 
more than 300,000, declaring that act 
shall be operative only until the ist 
day of December, 1940, invalidates the 
entire act, where it was not apparent 
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t 
f section 5 | 
from. Gen.Acts 1939, p. 681, is 
—Mobile County v. State ex rel. 
mack, 197 So. 6. 

Ariz. The unconstitutionality of pro- 
‘vision in Unfair Sales Act prohibiting 
retailers or wholesalers from selling 
merchandise at less than cost to at- 
tract patronage, that purchases made 
by retailers and wholesalers at prices 
which cannot be justified by prevailing 
market conditions within state shall 
not be used in determining cost to re- 
tailer and cost to wholesaler, did not 
invalidate the entire act, where the dif- 
ferent provisions of the act were ex- 
pressly declared to be severable, and 
the act was workable after elimination 
of unconstitutional provision. Laws 
1939, c. 39, §§ 2, 8.—State v. Walgreen 
Drug Co., 113 P.2d 650. : 

Ark. If provision of statute reliev- 
ing Missouri Pacific Railroad Com- 
pany from statutory duty to erect 
and maintain a viaduct over certain 
tracks in city of Texarkana which 
provides that after removal of viaduct 
street crossing over tracks~ shall be 
closed is unconstitutional as in viola- 
tion of constitutional provision pro- 
hibiting vacating of streets by ‘‘special 
act”, unconstitutionality of provision 
does not affect remainder of statute, 
since the statute is severable in its 
provisions and such provision of stat- 
ute may be stricken and remainder 
allowed to stand. Acts 1939, Act 145, 

2; Const. art. 5, § 24.—Greer v. City 
of Texarkana, 147 S.W.2d 1004. 

Conn. Provision of unfair sales prac- 
tiee law making proof on an offer to 
sell or sale at less than cost prima 
facie evidence of intent to injure com- 
petitors or destroy competition is pro- 
cedural in its nature and if invalid 
is separable from valid portions of the 
law. Gen.St.Supp.1939, §§ 922e to 
924e; U.S.C.A.Const. Amend. 14, § 1.— 
Carroll v. Schwartz, 14 A.2d 754, 127 
Conn. 126. 

Del. The alleged unconstitutionality 
of statutory provisions authorizing di- 
vision of election districts in year in 
which a supplementary registration is 
held and authorizing a new general reg- 
istration in district affected by change 
in boundaries did not invalidate re- 
mainder of statute providing for estab- 
lishment of department of elections for 
New Castle county and charging de- 
partment with cule. of dividing county 
into election districts quadrennially 
which at time fixed would be in ev- 
ery year in which a general registra- 
tion was held. Rev.Code 1935, § 1711, 
and § 1750, as amended by 42 Del.Laws 
e. 115, § 5.—State ex rel. Morford v. 
Tatnall, 21 A.2d 185. 

Ky. The clear intention of the legis- 
lature being to authorize issuance of 
scrip for both earned and unearned 
wages, the statute authorizing employ- 
er to deliver to employee nontransfera- 
ble scrip and instrumentalities redeem- 
able in merchandise only by employee 
to whom issued is unconstitutional in 
its entirety since court could not say 
that legislature would have enacted 
statute confined to scrip or tokens is- 
sued only as extension of credit based 
upon anticipated counter obligation or 
unearned wages or anything other than 
wages earned, which would have been 
valid. Ky.St. § 4758b-2; Const. § 244. 
—Barker vy. Stearns Coal & Lumber 
Co., 152 S.W.2d 953, 287 Ky. 340. 
‘"La, The invalidity of provision of 
statute, redefining limits of Buras Levee 
District and prescribing certain pow- 
ers and duties of board of commission- 
ers thereof, that lands not previously 
conveyed to such district shall be con- 
veyed to it according to terms and pro- 
visions of relative granting statutes, 
does not invalidate whole statute, as 
such provision is separable from other 
provisions thereof. Act No. 324 of 
1938, §§ 1, 2.—Airey v. Tugwell, 3 So.2d 
99, 197 La. 982. 

s.C. Under the constitutional provi- 
sion that no special law shall be en- 
acted where a general law can be made 
applicable, act imposing one-year lim- 
itation on action by state or city of- 
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ve been passed, fic 
other obligation for services, or 


omitted there- 


which act does not apply to counties 
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month limitation if cause of actio 
crued prior to effective date o 


having population of over 85,00 
unconstitutional as a whole and 
not be sustained in part by striking _ 
out provision making act inapplicable 
as to such counties. Acts March 17 
May 9, 1938, 40 St. at Large, pp 
1893; Const. art. 8, § 34, sub 
Gillespie v. Pickens County, 14 | 
SOO TOT SiOn soa Eayrah peal 
Tex.Civ.App. The alleged invalidity 
of the statutory provision that a = 
tablished cemetery may acquire ERe 
tional lands, and that the use of t 3 
additional lands shall be exempt from 
the provision dealing with the loca- 
tion of a cemetery, does not neces- 
sarily invalidate the entire statute la 
dealing with cemeteries. Vernon’s . 
Civ.St. arts. 930, 931b.—Faulk v. Bue 
Miata Burial Park Ass’n, 152 S. } 
x ag 
The fact that provision of stat- 
ute relating to creation and change « 
school districts, under which scho 
districts could not be established, abo’ 
ished or changed without a special ac 
of the Legislature was void becaus 
violating constitutional provision th: 
Legislature should not pass local 


valid part eliminated. 
Civ.St. ,art. 2742f; _Vernon’s 
Const. art. 3, § 56.—School Trus of 
Orange County vy. District Trustees of 
Prairie View Common School Dist. N oo 
8, 153 S.W.2d 434. ; 
_The 1935 statute relating to the 
tion and change of school distric 
which was void, repealed no law Pp 
ceding enactment of such statute, even 
though it contained a section expres 
ly repealing the former act on the same 
subject, since it would not be held that | 
the Legislature would have repealed 
the existing laws relating to formation — 
and change of school districts in the 
state without substituting some 
laws in their places. Vernon’s Ann.Ciy. 
St. art. 2742f—School Trustees 
Orange County v. District Trustee 
Prairie View Common School Dist. N 
8, 153 S.W.2d 434. {ee 
Section of 1929 statute relating t 
county board of school trustees’ au 
thority to change boundaries of co 
mon school districts which attempts to 
validate acts of county board of school — 
trustees in county having population of 
not less than 9,000 nor more than 9,010 
according to 1920 census, ete., could i 
unconstitutional be eliminated and th 
balance of the act held valid. Vernon’s— 
Ann.Civ.St. art. 2742e, §§ 1, 2.—Schoo 
Trustees of Orange County vy. Distri 
Trustees of Prairie View Comm 
School Dist. No. 8, 153 S.W.2d 434. — 
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Ark. Invalidity of Section 1 of the 
1941 bonded road debt refunding act 
which provides for appointment of — 
members of General Assembly to mem- _ 3 
bership on refunding board does not _ 
invalidate the entire act, in view of 
partial invalidity clause, and remain- 
ing persons named in act will consti- 
tute the board with all powers con- — 
ferred upon it. Acts 1941, Act 4, §§ 1, — 
23.—Fulkerson v. Refunding Board, 
147 S.W.2d 980. 

Cal. If the provision that values, 
rates and exemptions as of the date of 
transferor’s death should be applied 
to aggregated transfers to same per- 
son, which was added by Inheritance 
Tax Act of 1935 to statutory provi- 
sion for the aggregation of several 
taxable transfers to same person, con- 
tained in prior tax act, is retroactive 
as to rates and exemptions and there- 
fore unconstitutional, such added pro- 
vision may be separated from balance 
of statute without stripping statute of 
its effect as authorizing the aggregation 
of #such transfers. St.1935, pp. 1268, 
1292, §§ 2(10), 24.—In re Childs’ Es- 
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tate, 115 P.2d 432, prior opinion 108 
20° 757. ; 
Ga. As. statutory provision that 
- county commissioners’ judgment or or- 
der against tax collector cited to 
account shall be conclusive, unless ap- 
peal is taken as therein provided, is 
so indefinite and uncertain or incom- 
plete as to be nugatory and unen- 
forceable, in absence of provision by 
statute for appeal, such order or judg- 
ment would not be judicial determina- 
tion reviewable by certiorari, so that 
_collector’s right to appear and be heard 
before board in response to citation 
would not constitute remedy at law 
excluding equitable jurisdiction to en- 
join commissioners from proceeding 
further under citation. Laws 1933, pp. 
85-87, § 9(a, ¢, e).—Bibb County v. 
_ Winslett, 14 $.H.2d 108, 191 Ga. 860. 

La. he statute governing taxation 
shares, without distinction be- 
- tween state and national banks, does 
if features 


declared unconstitutional, the statute 
should stand as affecting national bank 
- shares only, and hence statute was not 
severable so as to leave provision for 
limitation in valuing stock valid as to 
national banks despite its invalidity 
as to state banks. Act No. 172 of 
- 1938; Const.1921, art. 10, § 4.—Flour- 
- noy v. First Nat. Bank of Shreveport, 


3 So.2d 244, 197 La. 1067. 


relief from county 
of Equalization, 
valuation fixed by jury, 


and State 
he may have 
is unconsti- 
- tutional so far as it attempts to im- 
- pose upon the judiciary a ‘‘govern- 


mental function’ in fact-finding mat- 


ters that properly belong to another 
department of the state government. 
Rey.Codes 1935, § 2270; «Const. art, 4. 
_ —International Business Machine Cor- 
poration v. Lewis and Clark County, 
112 P.2d 477, 111 Mont. 384. 
Fa,Com.Pl. Not decided whether the 


provision of section 10(c) of the Act of 


mone 2>, 2937, (P-L. 2063) 27y B.S. '§ 
443, limiting the evidence which the 
court may receive upon an application 
for refund of moneys paid into the 
State Treasury under the provisions of 
the act to that presented before the 
- Board of Finance and Revenue, is con- 
stitutional; but in any event its uncon- 


_ stitutionality would not: affect the bal- 
ance of the act, nor could its unconsti- 


tutionality be raised as a defense, by 
a holder of funds subject to the act, to 
a'petition to require their payment in- 
to the State Treasury.—In re Harris- 
burg Gas Co., 38 D. & C. 611. 
Any violation by the Unem- 
ployment Compensation Act, of the 
constitutional provision that no money 
shall be drawn from the treasury but 
in pursuance of specific appropriations 
made by law, and that no appropria- 
tion of money shall be made for longer 
term than two years, would not. in- 


validate the entire act. Vernon’s Ann. 


Ciy.St. arts. 5221b—i1 to 5221b—22; 
Vernon’s Ann.St.Const. art. 8, é 6.— 
Friedman y. American Surety Co. of 
New York. 151 S.W.2d 570. 


§ 215 
C.C.A.9. The repeal by the National 
Industrial Recovery Act of statute au- 
thorizing the deduction of a net loss 
for any taxable year in computing net 
_ income for succeeding taxable year was 
effectual, notwithstanding United States 
Supreme Court decision holding act 
unconstitutional, since repealing sec- 
tion did not relate to or depend on 
codes of fair competition involved in 
that decision, and the act contains a 
separability clause. Revenue Act 1932, 
117, 26 U.S.C.A. Int.Rey.Acts, page 
524; National Industrial Recovery Act, 
§ 218(a), 48 Stat. 209, and § 303, 40 
U.S.C.A. § 413.—Miller v. Commission- 
er of Internal Revenue, 115 F.2d 479, 
C.C.A.W.Va. Where a tax imposed 
by a state igs not in its nature divisible 
and some part thereof is beyond the 
taxing power of the state, and no pro- 
vision igs made for apportionment, the 
whole tax is void.—Dravo Contracting 
Co. v. James, 114 F.2d 242. 
Where income subject to a state’s 
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taxing power is separable from that 
which is not, a tax will be upheld with 
respect to the portion which is so sub- 
ject.—Dravo Contracting Co. v. James, 
114 F.2d 242. 

D.C.S.C. If certain’ provisions of 
South Carolina statute concerning emi- 
nent domain proceedings by state au- 
thorities are unconstitutional as com- 
pelling an owner of land taken in emi- 
nent domain proceedings to pay taxes 
on land between date when owner loses 
possession and date when he receives 
payment of amount ultimately awarded 
as compensation for land or to compel 
owner to accept a deduction for such 
taxes from amount ultimately paid to 
him, such unconstitutionality does not 
render entire statute invalid in view of 
statutory provision that if any section 
or provision thereof is declared uncon- 
stitutional in whole or in part re- 
mainder of statute shall not be ‘“‘effect- 
ed” thereby. Act S.C. May 31, 1939, 41 
St. at Large, p. 265.—In re South Caro- 
lina Public Service Authority, 37 F. 
Supp. 28. 

Ark. The statute purporting to cre- 
ate a separate office of collector of 
taxes and to authorize the judges of 
the circuit, chancery, and county courts 
to appoint such collector for a term of 
five years is invalid in its entirety be- 
cause violative of constitutional provi- 
sion limiting term of office of collector 
to two years, and because attempting 
to delegate nonjudicial duties to the 
judges. Acts 1939, p. 316; Const. art. 
4; art. 7, § 46.—Oates v. Rogers, 144 
S.W.2d 457. 

Minn. Chain store operator which 
was taxed under that provision of the 
act imposing a tax on chain _ stores, 
which includes stores or mercantile es- 
tablishments of which 20 per cent. or 
more of the gross revenues, net reve- 
nues, or profits are required directly 
or indirectly to be made available for 
the beneficial use of or to inure to the 
immediate or ultimate benefit of any 
person or group of persons having a 
common. interest therein, could not 
complain that the provision was dis- 
ecriminatory against those who were 
made subject to the tax, but even if 
provision were invalidated, the rest 
of the act would be complete and work- 
able, and would be enforced in view 
of provision of the act that each and 
every part and provision of the act 
is severable. Laws 19387, Ex.Sess., ¢. 
93—C. Thomas Stores Sales System 
v. Spaeth, 297 N.W. 9. 

Miss. Where unoccupied land was 
sold to the state on void tax sale for 
taxes on September 18, 1933, and land- 


owner, when land was sold, had a 
three-year redemption period, un- 
constitutionality of third section. of 


statute of 1934 limiting owner to a 
two-year redemption period, if statute 
was applied so as to limit owner’s right 
of redemption to two-year period, did 
not render statute wholly inapplicable, 
but merely required that its operation 
be so. restricted as to preserve right 
of redemption that existed when land 


was sold for taxes. Code 1930, §§ 3249, 
3264; Laws 1932, Ex.Sess., c. 383, §§ 
9, 11; Laws 1934, 1, 3.— 


ec. 196, 
Lee v. Smith, 198 So. 296. 


Pa. Even if statutory provision ex- 
empting mutual life and fire insurance 
companies but not mutual casualty in- 
surance companies from personal prop- 
erty tax was unconstitutional, mutual, 
casualty insurance company would not 
be exempt from tax on personal prop- 
erty but the exempting provision would 
fall and tax would be imposed on all 
mutual companies alike. 72 P.S. § 
3244.—Commonwealth v. Pennsylvania 
Threshermen & Farmers’ Mut, Casualty 
Ins. Co., 14 A.2d 295, 339 Pa. 62 

Tex.Civ.App. Though provision that 
one member of board of county develop- 
ment be a member of a labor union be 
declared invalid, as violative of the con- 
stitutional provision that all free men, 
when they form a social compact, have 
equal rights, and no man, or set of 
men, is entitled to exclusive separate 
public emoluments or privileges but in 
consideration of public services, the re- 
mainder of act authorizing a levy of a 


. 1s re a if sings eke aoa a . 
B-cent tax for use in advertisi 


ties would not fall, 


promotional purposes in certain 
where there re 
mained a clearly expressed and _ intelli- 
gible act in every respect though alleg- 
edly invalid provision should be strick- 
en. Vernon’s Ann.Civ.St, art. 2352b; 
Vernon’s Ann.St.Const. art. 1, § 3.—Mil- 
ler v. E] Paso County, 146 S.W.2d 1027. 
Hrror granted. a 


Wis. The valid provision of statute 
relating to unfair competition and trade 
practices in specified trades, including 
barber trade, that the statute should 
not apply to any city, town, or village 
having population of 5,200 or less, is 
“severable” from remaining part of the 
subdivision of which the valid provi- 
sion is a part, and is applicable not- 
withstanding invalidity of remaining 
part of the subdivision, in view of sev- 
erability clause of the statute. St.1939, 


§ 100.205, subds. 6(a),° 7.—State v. 
Neveau, 294 N.W. 796. 
§ 219 

D.C.La. Under Louisiana statute en- 


“to create a lien and 
privilege on * * .* drilling machin- 
ery * * * in favor of laborers 
* * *' ond providing that laborer’s 
lien shall be superior to all other 
liens and _ privileges or mortgages 
against the property, except taxes or a 
bona fide vendor’s lien and privilege, 
provided such vendor’s lien and privi- 
lege exists ‘“‘and is recorded before the 
work * * * is begun,” the latter 
quoted expression must be eliminated, 
since title of statute does not support 
the expression in the body. Act La. 
No. 145, of 1934, § 2; Const.La.1921, 
ae 3, § 16—In re Lent, 34 F.Supp. 
700. i 

Or. Where certain sections of statute 
relating to labor disputes were held in- 
valid, other sections providing civil 
remedies, providing for punishment 
for violation, and providing for repeal 
of conflicting statutes would be held 
void in so far as they were applicable 
to the unconstitutional sections. Laws 
1939, pp. 8, 9, §§ 6-8.—American Fed- 
eration of Labor v. Bain, 106 P.2d 544. 
130 A.L.R. 1278. 


titled an act 
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Del.Super. That part of the statute 
making it unlawful for any one to en- 
gage in the business of carrying. fish- 
ing parties for hire in a boat not 
propelled exelusively by oars within 
certain waters without a license, which 
is invalid under the equal protection 
clause of the Federal Constitution be- 
cause it imposes a greater license fee 
and a greater penalty on nonresidents, 
is separable from the rest of the stat- 
ute, and hence the entire statute is 
not rendered invalid. Rev.Code 1935, 


§ 2884; U.S.C.A.Const.Amend. 14.— 
Conard v. State, 16 A.2d 121. 
Fla. The invalidity of paragraph 


concerning fees to be paid for restora- 
tion of expired certificates to teach 
beauty culture does not affect validity 
of remainder of statute defining prac- 
tice of beauty culture, since statute is 
complete and workable without the 
paragraph. Acts 1935, ¢. 16800, § 17. 
—Gillett v. Colson, 198 So. 109. 

N.H. If clause of statute requiring 
a license for all open-air public meet- 
ings upon land contiguous to a high- 
way was invalid, the invalidity of such 
clause did not nullify other provisions 
requiring license for a parade or pro- 
cession upon any public street or way. 
Pub.Laws 1926, c. 145, § 2.—State v. 
Cox, 16 A.2d 508, affirmed Cox vy. State 
of New Hampshire, 61 S.Ct. 762. 

Ohio. The Code section defining a 
motor vehicle as any vehicle propelled 
or drawn by power other than mus- 
cular power or power collected from 
overhead electric trolley wires, and the 
section levying an annual license tax 
on the operation of motor vehicles on 
the public roads or highways of the 
state, are so interdependent that if one 
should fall both must fall. Gen.Code, 
§§ 6290, 6291.—State ex rel. Brunen- 
kant v. Wallace, 30 N.H.2d 696, 137 
Ohio St. 379. 

§ 221 


Wis. The word “unrefrigerated”’ in 
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r dealer’s e authorizes 
nted malt beverages only 
‘consumption away from the prem- 
ises where sold and in the original 
packages, containers, or bottles and 
“umrefrigerated” is indefinite and un- 
certain, but the term is severable with- 
in statutory provision making the sev- 
eral terms and provisions of the stat- 
ute severable, and elimination of the 
term “unrefrigerated’”’ leaves a work- 
able provision consistent with the leg- 
islative intent. St.1939. § 66.05(10) 
(f), (n) 2.—Frank y. Kluchesky, 297 
N.W. 399, 287 Wis. 510. 
§ 222 
N.H. Even if provision of statute 
prohibiting the making of any noise or 
exclamation in another’s presence and 
hearing with intent to deride, offend or 
annoy him or to prevent him from pur- 
suing his lawful business or occupation 
is unconstitutional. this invalidity 
would not affect the validity of an- 
other provision of the same _ statute 
prohibiting one person from addressing 
any offensive, derisive or annoying 
word to any other person_lawful- 
Ty in any street or any public place 
or calling him by any offensive or de- 
risive name. Pub.Laws 1926, c. 378, § 
2.—State v. Chaplinsky. 18 A.2d 754. 
N.J.Sup. W here statute which 
amended statutes relating to offenses 
against the election law by making 
such offenses mere cases of disorderly 
conduct punishable summarily with- 
out indictment or without jury trial 
was unconstitutional as to all except 
a few of the offenses specified, on 
ground that the offenses were offenses 
which under Constitution were punish- 
able only after indictment and trial by 
jury, the statute was unconstitutional 
in toto, notwithstanding a few of the 
offenses specified could validly be plac- 
ed within the domain of disorderly 


conduct. N.J.S.A. 19:34-6, 19:34-7, 
19:34-11 to 19:34-18, 19:34-15, 19:34- 
28, 1934-38; N.J.S.A.Const. art. 1, 


pars. 7, 9.—Wilentz v. Galvin, 15 A.2d 
903, 125 N.J.L. 455, 

Or. Where all provisions of statute 
were interdependent, the invalidity of 
prohibition therein against picketing 
required that all the interdependent 
provisions be held yoid. Laws 1939, 
pp. 7, 8, §§ 1, 3—American Federation 
of Labor v. Bain, 106 P.2d 544. — 

Where statutory sections prohibiting 
picketing and boycotting were uncon- 
stitutional because violating the right 
of “freedom of speech”, other sections 
against obstructions of the sale, har- 
vesting, or marketing of agricultural 
or other products, and against hinder- 
ing any person from seeking to engage 
his services to any person or corpora- 
tion desiring to employ him, would be 
held void under the rule that where 
enforcement of portions of a_ statute 
after elimination of unconstitutional 
sections would produce results not con- 
templated or desired by the Legislature, 
the entire statute is void. Laws 1939, 
pp. 7, 8, §§ 1-3, 5—American Federa- 
tion of Labor v. Bain, 106 P.2d 544, 

S.C. Even if proviso of statute di- 
rected against price discrimination by 
seller for purpose of injuring or de- 
stroying business of a _ competitor, 
which proviso provides that any de- 
scribed plan, scheme, device or agree- 
ment shall be deemed unfair discrim- 
ination, were unconstitutional as creat- 
ing an arbitrary presumption, that 
fact would not necessarily vitiate re- 
mainder of the statute if such remain- 
der were otherwise valid. Code 1932, 
§ 6626.—State vy. Standard Oil Co. of 
New Jersey, 10 §$.H.2d 778, 195 S.C. 
267. 

Tex.Cr.App. Statute punishing per- 
son knowingly permitting gaming de- 
vice to remain in his possession or on 
premises controlled or owned by him, 
to be used for gaming purposes, held 
not wholly inoperative, even conceding 
arguendo that the word “premises” is 
too indefinite. Pen.Code 1925, art. 630. 
—Lee vy. State, 143 S.W.2d 389. 


4 § 223 
Ohio App. The portion of statute 
providing that an appeal on questions 
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be made in the probate court, may be 
taken to the common pleas court, did 
not effect such a failure of uniformity 
in the operation of the statute, provid- 
ing for appeal from probate court to 
Court of Appeals, as to render the stat- 
ute in contravention of State constitu- 
tional provision requiring laws of gen- 
eral nature to have uniform application. 
Gen.Code, § 10501-56.—Ohio Nat. Bank 
of Columbus v. Boone, 35 N.H.2d 893. 

The adoption of statute, providing 
for the taking of appeals directly from 
probate court to Court of Appeals, was 
not dependent upon the inclusion there- 
in of portion of statute providing for 
the taking of appeals on questions of 
law and fact to common pleas court in 
cases where a record was not taken in 
probate court, and hence remainder of 
statute could be held valid, even though 
portion providing for appeals to com- 


mon pleas court might be held invalid. 


—Ohio Nat. Bank of Columbus v. 
Boone, 35 N.H.2d 893. 
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D.C.Fla. The Florida statute relat- 
ing to copyrighted musical composi- 
tions is unconstitutional in its entirety 
because of provisions which undertake 
to permit performance in Florida of 
copyrighted music without compensa- 
tion, notwithstanding separability pro- 
vision in the statute, in view of whole 
purpose of the act to outlaw the 
American Society of Composers, Au- 
thors and Publishers and its contracts 
and to permit Florida users to perform 
compositions dealt with in them with- 
out pay. Acts Fla.1937, c. 17807; U.S. 
c.A.Const. art. 1, § 8, el. 8; Copyright 
Act, 17 U.S.C.A. § 1 ét seq.—Buck vy, 
Gibbs, 34 F.Supp. 510. 

The provisions of the Florida stat- 


ute compelling owners of musical 
copyrights, if they issue blanket li- 
cense, to furnish schedules’- givin 


prices of compositions so licensed an 

to permit anyone desiring to do so to 
perform any piece at the price fixed, 
and prohibiting issuance of license for 
compensation based on program not 
containing such composition, which are 
invalid, are separable from rest of the 
statute which has the purpose of com- 
pelling disclosure to protect music us- 
ers against imposition in matter of 
copyrighted music, and the remaining 
portions of the statute are valid. Acts 
Fla.1939, c. 19653; U.S.C.A.Const. art. 
1, § 8, cl. 8; Amend. 14; Copyright 
Act, 17 U.S.C.A. § 1 et seq.—Buck v. 
Gibbs, 34 F.Supp. 510. 

D.C.N.Y. Provision of the Selective 
Training and Service Act of 1940 that 
if any provision of the act is invalid, 
the remainder of the act should not be 
affected thereby, creates presumption 
of separability of the provisions of the 
act and indicates congressional inten- 
tion that valid provisions of the act 
are to be effective in spite of the in- 
validity of other provisions thereof. 
Selective Training and Service Act of 


1940, § 14(b), 50 U.S.C.A.Appendix § 
314(b); U.S.C.A.Const. art. 1, § 9.— 
U. S. v. Rappeport, 36 F.Supp. 915. 


The registration provision of the Se- 
lective Training and Service Act of 
1940 is ‘separable’ from remaining 
provisions of the act and is valid and 
enforceable regardless of validity of 
other provisions of the act. Selective 
Training and Service Act of 1940, §§ 
2, 10(a). (1), 11, 14(a, b), 50 U.S.C.A. 
Appendix §§ 302, 310(a) (1), 311, 314 
(bd) U.S.GA.Const., artii1,) §)9.—U. 
S. v. Rappeport, 36 F.Supp. 915. 

D.C.Or. Under express terms of Se- 
lective Training and Service Act, the 
provisions thereof, including provisions 
relating to registration, are severable 
and the validity of no one provision de- 
pends upon another. Selective Train- 
ing and Service Act of 1940, §§ 1-18, 
50 U.S.C.A.Appendix, §§ 301-3138.— 
Stone y. Christensen, 86 F.Supp. 739. 

Ark. Invalid provisions of Housing 
Authorities: Act can be stricken down 
without invalidating the whole act, 
where the act. contains severability sec- 


fact, where no record is made or can 


{ 


or 


_ tion providing that invalidity of  por- 


tion of the act should not ‘affect: 
mainder of the act. Acts 1937, p. 10 
29.—Hogue vy. Housing Anthority 
North Little Rock, 144 S.W.2d 49. 
Colo. The fact that a provis 
stafute authorizing the organizati 
water and sanitation districts infri 
upgn the constitutional powers of cour 
ty commissioners of county in which 
water district is situated to fix the 
maximum rates for use of water wot 
not affect the validity ®f the act as a 
whole, nor of the water and sanitation 
district organized thereunder, becat 
at the most, their administration o 
would be affected. °35 C.S.A.Supp 
173A, § 13; Const. art. 16, § 8—Go ti 
aan ee es Water Dist., 109 P.2d 


_ Where act authorizing water and sa 
itation districts contained a severabilit: 
clause, the invalidity of that part ot 
act authorizing levy by district of 
tax on real estate, which tax wa 
tended to supplement other means 
providing revenue for the district 
not as the sole source thereof, would 
not affect validity of the act as a : 
35 C.S.A.Supp. ¢c. 173A, §§ 1 et seq 
16, 31.—Gordon v. Wheatridge W 
Dist., 109 P.2d 899. faux ; 
Ky. The invalidity of section 
the statute relating to employer-e 
ployee relations as applied to the op 
ator of a restaurant does not ren 
remainder of statute void, since it cz 
not be said that Legislature — 
not. have enacted remainder of s 
without such section. Acts 1940, | 
105, art. 1, § 17.—Burrow vy. Kap 
hammer, 145 S.W.2d 1067, 284 K 
_ Decision by Court of Appeals di 
ing that provisions of statute rel. 
to employer-employee relations “wh 
exempted hotels engaged in restaurant 
business from provisions of statute a 
made applicable to independent — 
taurants were void did not bring ex- 
empted hotels within statute. 
1940, c. 105, art. 1, §§ 1(h), 17; 
—Burrow v. Kapfhammer, 145 S, 
1067, 284 Ky. 753. LEP 
_Pa. Even if the proviso of the 
tion of the Milk Control Law providing 
that the Milk Control Commission shall 
fix by official order the minimum price 
to be paid by milk dealers to producers | 
for milk, provided, that fixing o 
prices to be paid by milk dealers to 
producers for milk to be used solely 
in manufacturing shall be discretionary 
with the commission, should be decla 
ed unconstitutional idi 


he 
provisions of the Act of June 5, 1937, 
P.L. 1662, 35 P.S. § 13801 et seq., regu- 
lating boiler inspection and providins 
for the inspection of boilers by ap 
proved insurance companies, violates 
article III, sec. 20, of the Constitution, 
prohibiting the delegation of the per- 
formance of a municipal function to a 
private corporation; but even if in- 
yalid, the provisions would be severable 
and their invalidity would not affect 
the remainder of the act.—Hartford — 
Steam Boiler Inspection & Insurance 
rie City of Philadelphia, 39 D. & 
Not decided, whether the variation in 
fees provided for by the Act of June 
5402937). Pils 66278350 R Sasi Omer 
seq., regulating boiler inspection, is in- 
valid under article IX, sec. 2, of the 
Constitution, requiring uniformity of 
taxation upon the same class of sub- 
jects; but even if invalid, its invalidity 
would not affect the remainder of the 
act.—Hartford Steam Boiler Inspection 
& Insurance Co, v. City of Philadelphia, 
$9. D. & C. 36. { 
Pa.,Com.Pl. The provision in Section 
2 of the Act of 1921 P.L. 1172, 63 P. 
S. § 362, giving the unlimited and un- 


yr a2 


§ 224 

divided discretion to the Board as to is- 
suance of permits may be severed from 
the Act without destroying the whole 
statute.—Soble v. State Board of Phar- 
macy, 49 Dauph. 145. ; 
Wis. The 1939 statute extending op- 
eration of Milk Control Law was a 
species of “re-enactment” of the previ- 
ous law, and virtually ineorporated by 
_ reference the earlier act’s severability 
 ¢lause, and hence unconstitutional pro- 
vision in the later statute seeking to 
impose new territorial limitations was 
_“severable’’ and did not invalidate the 
extension features. St.1939, § 100.03.— 
State ex rel. Department of Agriculture 
v. Marriott, 296 N.W. 622. 
Rye * M § 225 ; 

_  N.J.Sup. The statute providing that 
every exempt fireman holding an ex- 
- empt fireman's certificate, now em- 
ployed, or holding any office or posi- 
_ tion should continue in such employ- 
ment, office, or position during good 
_ behavior, and should not be removed 
except for good cause after hearing 
upon written charges, is constitutional 
as applied to offices, although provi- 
sions applicable to positions and em- 
-ployments are unconstitutional because 
Peyoud purview of title. N.J.S.A. 2 :84- 
“7, 40:47-63.—Metzler v. Belcher, 15 A, 
2a 105, 125 N.J.L. 183. 


ial § 227 ; 
Ark. The sufficiency of petitions for 
initiation of local option act could be 
- ehallenged by showing that the peti- 
‘tions bore the names of persons who 
had failed to pay their poll tax, and 
‘such showing could be made by _ in- 
troducing copies of the published lists 
of persons who had paid poll tax and 
- ehecking the names of the signers 
; against such lists. Pope’s Dig. § 4696, 
as amended by Acts 1939, p. 170.— 
‘Sturdy y. Hall, 143 S.W.2d 547. 
Where a person has signed a petition 
for initiation of an act as the resident 
of a particular county, but the name 
of such person does not appear on the 
_ official list of voters of that county, 
_ published pursuant to statute, a prima 
4 Dfacte: showing is made that such per- 
- son was not a qualified elector. Pope’s 
Dig. § 4696, as amended by Acts 1939, 
p. 170.—Sturdy v. Hall, 143 S.W.2d 547. 
. The published lists of voters cannot 
be accepted as showing prima facie 
the names of qualified electors, for pur- 
pose of checking the sufficiency of peti- 
tions for initiation of an act, unless 
the requirements of the statute author- 
izing pubi:cation of the lists has been 
- complied with. Pope’s Dig. § 4696, as 
amended by Acts 1939, p. 170.—Sturdy 
y. Hall, 143 S.W.2d 547. 


Where petitions for initiation of local 
option act were challenged on ground 
that petitions bore names of persons 
who had failed to pay their poll tax, 
as shown by the published lists of 
voters, but it appeared that some of 
the lists were not authenticated by the 
affidavit of the collector in person, or 
were not properly certified by the coun- 
ty clerk, tue lists could not be regard- 
ed as making a prima facie showing 
as to status of signers as voters. 
Pope’s Dig. § 4696, as amended by 
Acts 1939, p. 170.—Sturdy y. Hall, 143 
S.W.2d 547. 

Where it was possible for a small 
per cent. of the population to initiate 
an act, a substantial compliance with 
constitutional provisions conferring the 
power would be required.—Sturdy y. 
Hall, 143 S.W.2d 547. 

The affidavit of one circulating a 
petition, that to the best of his knowl- 
edge and belief each signature is 
genuine and that the person signing is 
ly a legal voter, is given prima facie ver- 
: ity, but the presumption is not con- 
clusive, Const.Amend. No. 7.—Sturdy 
v. Hall, 143 S.W.2d 547, 

The circulator of a petition for 
initiation of an act is in the nature of 
an election official to whom the elee- 
tor gives direction, by signing the peti- 


tion, that proposed act shall be gsub- 
mitted to the people. Const.Amend, 
No. 7.—Sturdy vy. Hall, 143 S.W.2d 


547. 
An elector who signs a petition for 
initiation of an act must sign his own 


yi 


STATUTES 
name in the presence of the circulator 
of the petition in order that the cir- 
culator may truthfully make the af- 
fidavit required by constitution and 
statutes as to genuineness of the signa- 
ture. Pope’s Dig. § 4696, as amended 
by Acts 1939, p. 170; Const.Amend. 
No. 7.—Sturdy y. Hall, 143 S.W.2d 547. 

Signing by the same persons of more 
than one petition for initiation of local 
option act was in legal effect a “fraud”, 
but such duplication though intention- 
ally and fraudulently done would oper- 
ate only to avoid the duplicate sig- 
natures. Pope’s Dig. § 4696, as amend- 
ed by Acts 1939, p. 170; Const.Amend, 
No. 7.—Sturdy v. Hall, 143 S.W.2d 547. 

The circulator of petitions for initia- 
tion of an act is the sole election of- 
ficer in whose presence the citizen exer- 
cises his right to sign the petition, and 
if the affidavit of circulator that each 
signature is genuine is shown to be 
false, the petition loses: its prima facie 
verity. Pope’s Dig. § 4696, as amend- 
ed by Acts 1939, p. 170; Const.Amend. 
No. 7.—Sturdy vy. Hall, 143 S.W.2d 547. 

Where petitions for initiation of 
local option act contained signatures 


“which were not made by the persons 


whose names appeared, but were put 
there by the circulator, and contained 
names of per eons whose names. ap- 
peared to have been written in the 
same handwriting by persons who had 
signed other names, all the names ap- 
pearing on such petitions would be 
excluded, since false affidavit of cir- 
culator as to genuineness of signatures 
would be regarded as no affidavit so 
as to require rejection of the entire 
petitions, Pope’s Dig. § 4696, as 
amended by Acts 1939, p. 170; Const. 
Amend. No. 7.—Sturdy v. Hall, 143 S. 
W.2d 547. 

The mistaken belief of circulator 
that signatures on petitions for initia- 
tion of an act were lawfully obtained 
would not permit counting of  peti- 
tions on which the affidavits were in 
fact false. Pope’s Dig. § 4696, 
amended by Acts 1939, p. 170; Const. 
Amend. No. 7.—Sturdy v. Hall, 143 S. 
W.2d 547. 

Ark. Under constitutional provision 
relating to referendum and providing 
that election shall be called by “proper 
official” the election must be called 
by the Governor, since no other officer 
has authority to call election to be held 
in more than one county. Const. 
Amend. No. 7; _ Pope’s Dig. § 4679.— 
Fulkerson y. Refunding Board, 147 
S.W.2d 980. 


Ill. The statutes requiring secretary 
of state to prepare such statements 
and suggestions as shall be necessary 
for proper understanding of constitu- 
tion or law submitted to vote of people 
were not inconsistent with or implied- 
ly repealed by statute relating to form 
of ballot to be used on submission of 
constitutional amendment to vote of 
people. Smith-Hurd Stats. c. 744, 8§ 
9-11; ¢. 46, § 304a.—Knappenberger vy. 
Hughes, 35 N.H.2d 317, 377 Ill. 126. 

The secretary of state would be pre- 
sumed to have obtained approval of 
attormey general as required by stat- 
ute, before making statements and 
suggestions necessary for proper un- 
derstanding of proposition submitted 
to vote of people. Smith-Hurd Stats. 
ce. 7%, §§ 9-11.—Knappenberger ~y. 
Hughes, 35 N.E.2d 317, 377 Ill. 126. 

The purpose of statute requiring 
secretary of state to prepare such 
statements and suggestions as shall be 
necessary for proper understanding 
of constitution or law submitted to 
vote of people, and to have statements 
and suggestions published and posted 
like sample ballots. and instructions to 
voters, was to enlighten voters as to 
contents of proposed amendments on 
which they were to vote in order that 
they might vote on them more intelli- 
gently. Smith-Hurd Stats. ¢. 744, §§ 
9-11.—Knappenberger vy. Hughes, 35 
N.B.2d 317, 377 Ill. 126, 

The placing on ballot, above proposi- 
tion to be voted upon, of statement as 
to purpose of proposed amendment to 
Banking Act, did not inyalidate elec- 
tion at which amendment was adopted, 


notwithstanding that statute r 


ee ee Stet 12 Be) 


Naat 
elating 
to submission of proposition to vote of 
people did not authorize such state- 
ment, where proposition was exactly in 
the form prescribed by such statute, 
and statement merely gave the voters 
more information and was not mis- 
leading to voters, and secretary of 
state was under a duty to prepare and 
have distributed in a more limited 


Way such information. Smith-Hurd 
Stats. c. 744, §§ 9-11; © 16%, §§ 11, 
12; ¢ 46, § 305; Smith-Hurd Stats. 


Const. art. 11, § 5.—Knappenberger v. 
Hughes, 35 N.H.2d 317, 377 Ill. 126. 
The failure of secretary of state pre- 
paring and placing on ballot, above 
proposed amendment, a statement as 
to purpose of proposed amendment, to 
go into greater detail, will not invali- 
date election as long as no misleading 
impression is thereby given. Smith- 
Hurd Stats. c. 744, §§ 9-11; ¢. 46, § 
305.—Knappenberger y. Hughes, 35 N. 
Be2d3n8 1 u8a7 «TS \ £962 

The statement, in suggestions of sec- 
retary of state appearing on ballot 
above proposition whether amendment 
to Banking Act should be adopted. 
that amendment required board of di- 
rectors to call a special meeting of 
stockholders for purpose of changing 
ar value of bank shares, was not mis- 
eading ag stating that amendment ab- 
solutely required that a meeting be 
called for purpose of effecting such 
change, whereas amendment in iact re- 
quired such meeting only if it was 
desired to change par value of stock, 
and hence inclusion of statement in 
suggestions did not invalidate election 
at which amendment was 
Smith-Hurd Stats. c. 714, §§ 
16%; §§ 11, 12;.¢.'46, § 
penberger v. Hughes, 35 
377 Ill. 126. 


Mass. A proposed law to allow phy- 
sicians to provide medical contracep- 
tive care to married persons. for. the 
protection of life or health is not a 
“Measure relating to religion, religious 
practices, or religious institutions” 
within constitutional provision that no 
such measure shall be proposed by ini- 
tiative petition. Const. pt. 1, art. 2; 
Amend, art. 46, §§ 1, 2, 4; art. 48, 
Initiative, pt. 2, §§ 2, 3, and General 
Provisions, pts. 3, 4.—Opinion of the 
Justices, 34 N.H.2d 431. 

“Full text’’, within constitutional re- 
quirement that full text of law pro- 
posed by initiative petition be set 
forth therein, refers to precise terms 
of proposed measure, and nothing more, 
and does not refer to effect of pro- 
posed law, if adopted, on existing law. 
Const. Amend, art. 48, Initiative, pt. 25 
§ 1.—Opinion of the Justices, 34 N.N. 
2d 431, 

An initiative petition proposing law 
to allow physicians to provide medical 
contraceptive care to married persons 
for the protection of life or health 
sufficiently complied with constitution- 
al requirement that ‘full text” of pro- 
posed law be set forth in initiative 
petition, notwithstanding that statute 
to which proposed law was to be added, 
and another statute also referred to by 
petition, were not set forth in full. 
G.L.(Ter.Ed.) ¢. 272, §§ 20, 21; Const. 
Amend. art. 48, pt. 1, and Initiative, 
pt. 2, § 1, and General Provisions, pt. 4. 
repre es of the Justices, 34 N.B.2d 


9-11; ©¢. 
305.—Knap- 
N.E.2d 317, 


A proposed law to allow physicians 
to provide medical contraceptive care 
to iuarried persons for the protection 
of life ow health does not contain sub- 
jects which are neither “related” nor 
“mutually dependent” in violation of 
constitutional requirement that measure 
aon das by initiative petition contain 
only 


y. subjects which are related or 
which are mutually dependent. G.L. 
(Ter.Ed.) c, 272, §§ 20, 21; Const. 


Amend, art. 48, Initiative, pt. 2, § 3.— 
Opinion of the Justices, 34 N.B.2d 431. 

The description of proposed law, as 
determined by the attorney general, as 
providing that certain statutes relating 
to contraception should not apply to 
treatment or prescription given to mur- 
ried persons for protection of life or 


“ 
' 


medion whoo 


nor 

1 or sale of medical treatises or 
journals, was a sufficient “description” 
within constitutional amendment relat- 
ing to initiative, where statement of 
provisions of such statutes constituted 
fair general summary, with only a 
little less detail than in the statutes 
themselves. G.L.(Ter.Ed.) ¢. 272, §§ 
20, 21; Const. Amend. art. 48, Initia- 
tive, pt. 2, § 8, and General Provisions, 
oP Os 4.-_Opinion of the Justices, 34 
N.E.2d 481. 

The “description” of a law proposed 
by initiative petition, as determined by 
the attorney general under constitu- 
tional amendment relating to initia- 
tive, should be a fair portrayal of chief 
features of proposed law in words of 
plain meaning, so that it can be under- 
stood by persons entitled to vote, com- 
plete enough to convey an intelligible 
idea of the scope and import of pro- 
posed law, and free from any mislead- 
ing tendency, whether of amplification, 
of omission, or of fallacy. Const. 
Amend. art. 48, Initiative, pt. 2, § 3, 
and General Provisions, pts. 3) 4,— 
Opinion of the Justices, 34 N.E.2d 431. 

Mass. If law proposed by initiative 
petition did not relate to an excluded 
matter, and preceding steps were taken 
in accordance with constitutional 
amendment, an initiative petition, hav- 
ing been transmitted to clerk of House 
of Representatives, would be deemed 
to be “introduced and pending” for ac- 
tion by General Court in manner pre- 
scribed by such amendment, whether 
or not proposed law was constitutional 
in every respect. Const. Amend. art. 
48, Initiative, pt. 2, § 2.—In re Opinion 
of the Justices, 34 N.E.2d 527, 


Even if proposed law is “introduced 
and pending’’, General Court is not 
thereby relieved of its duty to consider 
constitutionality of such law in deter- 
mining whether to vote for or against 
its enactment, or to pass resolution 
submitting to people substitutes for 
law introduced by initiative petition. 
Const.Amend. Pike 48, Initiative, pt. 2, 
Ripe 8 SD ts oe. 5, pt. 5, § 1.—In re 
Opinion of the Fatt 34 N.H.2d 527. 

A proposed law, though transmitted 
by Secretary of Commonwealth to clerk 
of House of Representatives, was not 
“introduced and pending” for action by 
General Court within Constitution if it 
related to an “excluded AUR Const. 
Amend. art. 48, Initiative, pt. § 2.— 
In ee Opinion of the Justices, "4 N.E. 
2d 


The mere fact that the law will re- 
quire appropriation of money from 
treasury of Commonwealth to carry it 
into effect does not of itself bring such 
law within the scope of prohibition 
against introduction, by initiative peti- 
tion of law making “specific appropria- 
tion’. Const.Amend. art. 63, § 1.—In re 
Opinion of the Justices, 34 N.H.2d 527. 

A general and indefinite burden im- 
posed upon the public treasury is whol- 
ly variant from a “specific appropria- 
tion’ forbidden by constitutional pro- 
vision to be introduced by initiative 
petition. Const.Amend. art. 63, § 1.— 
In re Opinion of the Justices, 34 NE. 
2d. 527, 

On interpretation of proposed law 
setting up state insurance fund to pro- 
vide for workmen’s compensation, that 
additional expenses of treasurer and 
other officers of the Commonwealth not 
constituting part of governmental in- 
strumentality to be created, were not 
to be included in expense to be paid 
“out of fund, and that salaries of direc- 
tor and other trustees were not to be 
So included, where there was no specific 
provision in the law for such payment 
that went beyond imposing general and 
indefinite burden on public treasury 
resulting from carrying such law into 
effect, no “specific appropriation” from 
such treasury was made for such pur- 
pose which would preclude introduction 
of law by initiative petition. G.L. (Ter. 
Ed.) c. 152, § 1 et seq.; Const.Amend. 
art: 63, § 1/—In re Opinion of the Jus- 
tices, 34 N.B.2d 527. 


hae 


fund to provide for workmen’s com- 
pensation, “expenditures” made by di- 
rector “to administer the said fund” 
and salaries and wages of subordinate 
officers and employees, appointed or 
employed by director as expressly au- 
thorized by such law, in each instance, 

“subject to appropriations”, were in- 
eluded in expense to be paid out of 
fund, no ‘‘specific appropriation” for 
such payments was made which would 
preclude introduction of law by initia- 
tive petition. G.L.(Ter.Ed.) ¢.) 152, 
1 et seq.; Const.Amend. art. 63, § 1.— 
ie Eo Opinion of the Justices, 34 NE. 

If under proposed law setting up an 
insurance fund to provide for work- 
men’s compensation benefits, fund was 
not to be in the treasury, no ‘‘specific 
appropriation” was made which would 
preclude introduction of the law by 
initiative petition. G.L.(Ter.Ed.) ~e. 
152, § 1 et seq.; Const.Amend. art. 63, 
§ 1.—In re Opinion of the Justices, 34 
N.B.2d 527. 

Where it was reasonable interpreta- 
tion of proposed law creating state 
insurance fund that further appropria- 
tions should be required for payment 
of workmen’s compensation benefits 
from fund, proposed law did not make 
a “specific appropriation of money’ 


which would preclude its introduction’ 


by initiative petition under constitu- 
tional amendment, but was subject to 
further provision of amendment that 
if law is not repealed General Court 
shall raise by taxation, or otherwise, 
and shall appropriate money necessary 
to carry such law into effect. G.L. 
(Ter.Ed.) c. 152, § 1 et seq.; 
Amend. art. 48, Initiative, pt. 2, § 

an zc OpinOR of the Justices, 34 NE. 


A proposed law dealing with premi- 
ums paid into state treasury by em- 
ployers for particular purpose of pay- 
ing workmen’s compensation benefits 
would not have effect of permanently 
laying hold of and appropriating to 
single public use all revenue derived 
from one _ source of taxation, which 
would make it a ‘specific appropria- 
tion’? within constitutional prohibition 
against introduction of such laws by 
initiative petition, and proposed law 
would not conflict with purpose of 
reserving general supervision of ways 


and means to General Court. G.L. 
(Ter.Ed.) c. 152, § 1 et seq.; Const. 
Amend. art. 48, Initiative, pt. 2, § 2.— 


In re Opinion of the Justices, 34 N.E. 
2d 527. 

A proposed law, though transmitted 
by Secretary of the Commonwealth to 
the clerk of the House of Representa- 
tives, was not “introduced and pend- 
ing” for action thereon by General 
Court within Constitution, if descrip- 
tion thereof did not meet requirements 
of constitutional amendment. Const. 
Amend. art. 48, Initiative, pt. 2, § 2.— 
In re Opinion of the Justices, 34 N.QH. 
2d 527. 

Under constitutional amendment re- 
lating to initiative and referendum, 
“description” signifies fair portrayal 
of chief features of proposed law in 
words of plain meaning, so that it can 
be understood by persons entitled to 
vote, and it must be complete enough 
to convey an intelligible idea of the 
scope and import of proposed law, and 
it ought not to be clouded by undue 
detail, nor yet so abbreviated as not to 
be readily comprehensible. Const. 
Amend. art. 48; General Provisions, pt. 
3, Initiative, pt. 2, § 8.In re Opinion 
of the Justices, 34 N.B.2d 527. 


Under constitutional amendment re- 
lating to initiative and referendum, de- 
scription of proposed law should be 
free from any misleading tendency, 
whether of amplification, of omission 
or of fallacy, and must contain no par- 
tizan coloring, and it must in every 
particular be fair to voter to end that 
intelligent and enlightened judgment 
may be exercised by ordinary person 
in deciding how to mark ballot. Const. 
Amend. art. 48, Initiative, pt. 2, § 2— 


ere on Feentead ah Gaanwatatrone ot I 
- proposed law setting up state insurance 


-to insure employer against liab 


ra provisions of 
amendment relating to_ ini 

referendum touching foes 
“mandatory” and not simply “directo- 
ry”, they are highly important and 
there must be compliance with ‘ther 
Const.Amend. art. 48, pipe yy 


§ 
N.B.2d 52 
Under constitutional amendmen 
lating to initiative and referendum 
due detail in description is to be 
ed. Const.Amend. art. 48, Init 
pty 2,48) 2:— In: de bY do. of the 
ae 34 N.E.2d " 
Description of peeistey law cr : 
state insurance fund did not f: i 908 


tics of proposed law as to ry 
initiative petition, because of st: 
that fund would not be emp 


oey anes or farm 1 
va Ea nmeancy 1525> -§ S675 
Amend. art. 48a re Opinion bs 
Justices, 34 N.H.2d 527. : 

Notwithstanding mandatory _ 
sions of constitution requiring de 
tion from which persons signing 
tive petition and persons voting 0. 
posed law may obtain accurate co 
tion of main characteristics of pr 
law, Constitution is not to be s 
preted as to place rights of nett hoe Ss 
at risk of slight deviation from tec 
cal exactness in the language of z 
seription as determined by Atto ne; 
General. ones Amend. art, 48, I 
tive, pt. § 2—In re eben of | 
Justices, 44 N.B.2d 527. 


domestic 


compensation introduced by initia 

petition, which stated that additior 
services would be required of particu 
lar officers of Commonwealth not wit 

in instrumentality of government t 
ereated by proposed law, was ‘sufficie Ee 
G.L.(Ter.Ed.) ¢. 152, § 1 et ay ae 
Amend. art. 48, Initiative, pt. 2, § 
In re Opinion of the Justices, 34 
2d) 527. ack 

Mass. The effect of legislation 
the people by the initiative method, 
of legislation by the general cour 
the enactment of a “law.” 
Amend. Art. 48, Definition pt. 1, Ini - 
tive pt. 2, §§ 1-4.—Opinion of the Ju 
tices, 35 N.H.2d 676. 

A law proposed by initiative petition 
and adopted by the people will | a 
law in the precise terms of the “full 
text” of proposed law as containe 
the original petition or as amended 
a majority of the first ten signers | 
the initiative petition. Const. Amen: as 
48, Initiative pt. 5, §§ 1, 2; Gene Ay 
Provisions, pts. 1-4.— Opinion Of SG 
Justices, 35 N.H.2d 676. : 

Legislation requiring any additi Ae 
to, change in or omission from the f 
text of a law proposed by initiat a 
petition, in accordance with a determi- — 
nation by the Attorney General, would 
be unconstitutional, since it is ‘for pe- 
titioners to determine the text of the 
law. Const. Amend. 48, Initiative ye 
5, §§ 1,25; General Provisions, pts 
a 4, 7.—Opinion of the Justices, 35° 

B.2d 676. 

The General Court could not conser: 
tutionally require a “fair title’ deter- 
mined by Attorney General to be 
placed upon a law proposed by initia- 
tive and upon copies thereof prepared 
by the state secretary, as a condition j 
precedent to the filing thereof with i 
state secretary, since such ‘fair title” 
could not be a substitute for a “de- 
scription’ expressly required by Con- 
stitution. Const. Amend. 48,  Initia- 
tive pt. 5, §§ 1, 2; General Provisions, 
pts. 1-4, 7.—Opinion of the Justices, 35 
N.B.2d 676. 

The omission of a title from initia- 
tive petition would not vitiate the peti- 
tion, but title attached to a proposed 
law contained in initiative petition is 
part of the ‘full text” thereof, and 


general court cannot authorize Attor- 
ney General to change such “full text” j 
either by adding a title where none : 
was attached by petitioners, or by 


“ae 
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; changing the title as attached. Const. 
® ainend. 48, Initiative pt. 5, §§ 1, 2; 
General Provisions, pts. 1-4, 7.—Opin- 
ion of the Justices, 35 N.E.2d 676. 
fat The constitutional provisions govern- 
ing description of laws submitted to 
d the people are applicable, not only to 
- laws proposed by initiative petitions, 
J but also to laws made the subject of 
i referendum petitions. Const. Amend. 


submission to voters. ‘ 
48, Referendum, pt. 8, §§ 3, 4.—Opin- 

ion of the Justices, 35 N.H.2d 676. 

The fact that a description of law 
submitted to the people has been de- 
termined by the Attorney-General does 
not validate it if it fails to meet the 
constitutional requirements governing 

such description. Const. Amend. 48, 
Referendum, pt. 3, §§ 3, 4.—Opinion of 
the Justices, 35 N.E.2d 676. — 

_ In proposed statute authorizing At- 
torney General to determine, prepare 
“ and file with state secretary a ‘“‘sum- 

mary description” of law to be sub- 
mitted to the people, the quoted words 
import brevity and conciseness, and do 
not necessarily import a lack of com-— 
___pleteness required by the Constitution, 
but import a difference between ‘“‘sum- 
- marized description’ and a ‘‘complete 

and comprehensive description” as re- 
quired by Constitution. Const. Amend. 
+48, Referendum, pt. 3, §§ 3, 4.—Opin- 
ion of the Justices, 35 N.H.2d 676. — 
- fhe general court cannot constitu- 
tionally regulate the length of a de- 

scription of law submitted to the peo- 

ple, which is to appear on the ballot 
pursuant to constitutional require- 
/ ment. Const. Amend. 48, Referendum, 
pt. 8, §§ 3, 4.—Opinion of the Justices, 
meso IN. 2d); 676: » 

The general court cannot constitu- 
tionally provide, for guidance of Attor- 
ney General in preparing a description 
of measure to be submitted to the peo- 

ple, that he may determine a sum- 

marized description if in his opinion a 
complete and comprehensive descrip- 

tion would be too long and complicat- 
4 ed to be easily read and understood by 
_~—-yoters during the time permitted for 
_ marking ballots. Const. Amend. 48, 
Referendum, pt. 3, §§ 3, 4.—Opinion of 
the Justices, 35 N.W.2d 676. 

Mont. Signers to an initiative peti- 
tion can exercise the right of with- 
drawal until final action is taken on 
petition by person or body created by 

law to determine the matter submitted 
by petition.—State ex rel. O’Connell v. 
Mitchell, 106 P.2d 180. 
Mont. The act authorizing Legislature 
: to direct issuance of state insane asylum 
bonds in sum exceeding constitutional 

: debt limitation is not invalid’ as hay- 

ing been submitted to and approved 
by people in violation of referendum 
provision of Constitution because act 
does not create “debt”, but simply 
delegates to subsequent Legislature 
power to authorize creation thereof, as 
sueh provision requires submission to 
people of Jaw authorizing debt, not 
law creating it. Laws 1939, c. 168; 
Laws 1941, c. 55; Const. art. 13, § 2. 
—Nordquist v. Ford, 114 P.2d 1071. 
Noncompliance with statute limiting 
number of words in title of act to 100 
did not invalidate act authorizing Leg- 
islature to direct issuanee of state 
i bonds for construction, repair and 
J equipment of buildings and acquisition 
' ef grounds therefor at state insane 
asylum. Rey.Codes 1935, § 103; Laws 
1939, c. 168—Nordquist v. Ford, 114 
P.2da L071. 

? Noncompliance with statutory re- 
quirement that title of act shall not 
exceed 100 words in enactment of stat- 
ute authorizing Legislature to direct 
issuance of state insane asylum bonds 
was merely defect in proceedings, 
which was validated by subsequent 
curative act. Rey.Codes 1935, § 103; 
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Laws 1939, c. 168; Laws 1941, c. 45. 
—Nordquist v. Ford, 114 P.2d 1071. 

Failure to publish Governor’s gen- 
eral election proclamation, stating that 
act authorizing Legislature to direct 
issuance of state insane asylum bonds 
would be submitted to electors, in 
daily or weekly newspapers published 
in each county of state, as provided by 
statutes, did not invalidate such act, 
copies of which were distributed to 
all voters, as law does not require that 
such proclamation refer to measure re- 
ferred to people by Legislature. Rev. 
Codes 1935, §§ 102, 105, 534, 535, 537.1; 
Laws 1939, c. 168.—Nordquist vy. Ford, 
114 P.2da-1071: 

Neb. The statutory provisions, that 
copy of form of initiative petition and 
sworn statement of names of those 
Sponsoring petition or contributing or 
pledging contributions to defray costs 
of preparing, printing, or circulating 
it shall be filed with Secretary of State 
before obtaining signatures thereto, 
are not ‘directory’, but “mandatory”, 
and failure to comply therewith justi- 
fies such officer in refusing to file peti- 
tion. Laws 1939, ¢c. 34, § 13.—State ex 
rel. Winter vy. Swanson, 294 N.W. 200. 

N.D. Because the Constitution pro- 
vides that a referendum petition must 
be signed by not less than 7,000 elec- 
tors of the state, a referendum petition 
signed by less than 7,000 electors is, 
in legal effect, not a referendum peti- 
tion at all, and does not operate to 
suspend the operation of a legislative 
measure, or authorize the Secretary of 
State to submit the measure for ap- 


proval or _ rejection at an election. 
Const. § 25, as amended, see Laws 
1919, p. 503.—Moses y. Thorson, 299 
N.W. 305. 


Where petition seeking referendum on 
act to create a governmental survey 
commission, and purporting to have 
been signed by 7,141 electors, was 
in fact signed by not to exceed 6,862 
electors, decision of the Secretary of 
State finding the petition to be suffi- 
cient was set aside by the Supreme 
Court. Laws 1941, c. 216; Const. § 
25, as amended, see Laws 1919, p. 503. 
—Moses v. Thorson, 299 N.W. 305. 

N.D. Where it was shown that ref- 
erendum petition seeking a referendum 
on House Bill empowering the Board 
of Administration to establish, main- 
tain and operate a central mailing bu- 
reau, and Dp eeng to have been 
signed by 17,221 electors, was signed 
by not to exceed 6,899 electors, deci- 
sion of the Secretary of State finding 
petition to be sufficient was set aside 
by the Supreme Court. Laws 1941, 
GE ae os v. Thorson, 299 N.W. 

N.D. Where it was shown that ref- 
erendum petition seeking a referendum 
on a House Bill empowering the Board 
of Administration to establish, main- 
tain and operate a central telephone ex- 
change, and purporting to have been 
signed by 7,143 electors, was signed 
by not to exceed 6,800 electors, deci- 
sion of the Secretary of State finding 
the petition to be sufficient was set 
aside by the Supreme Court. Laws 
1941, c. 213; Const. § 25, as amended, 
see Laws 1919, p. 503.—Moses v. Thor- 
son, 299 N.W. 309. 
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U.S.Ark. Where bondholders were 
parties to proceeding for readjustment 
of debts of state drainage district, 
wherein bankruptcy court rendered de- 
eree forever barring all claims, not 
presented within one year, from par- 
ticipating in readjustment plan or in 
funds paid into court, and, except for 
provision for presentation, enjoining 
bondholders from thereafter asserting 
any claim on bonds and bondholders 
failed to raise question regarding val- 
idity of statute purporting to confer 
jurisdiction on court and made no at- 
tempt to have decree reviewed, bond- 
holders were precluded by doctrine of 
res judicata, notwithstanding the un- 
constitutionality of such statute, from 
maintaining subsequent suit on bonds 
and raising question of constitution- 


ality. Gen.Acts Ark.1909, p. 829; Gen. 
Acts Ark.1920, Ex.Sess., p. 3742, 
amended Sp.Actgs 1921, p. 896. Bankr, 
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Chicot County Drainage Dist. v. Baxter 
State Bank, bo S.Ct. 317, 308 U.S. 371, 
103 F.2d 847, 
certiorari granted 60 S.Ct. 84, 308 U. 
S. 532, 84 L.Ed. 449, rehearing denied 
pores 581, 309 U.S. 695, 84 L.Ed. 
a 


i} 

C.C.A.Ark. Where amendatory stat- 
ute undertaking to confer jurisdiction 
upon District Court in reorganization 
proceedings with respect to political 
subdivisions of states was unconstitu- 
tional, the statute was void and in 
legal contemplation was inoperative. 
Bankr.Act §§ 78-80, 11 U.S.C.A. §§ 301- 
303.—Chicot County Drainage Dist. v. 
Baxter State Bank, 103 F.2d 847, cer- 
tiorari granted 60 S.Ct. 84, 308 U.S. 
532, 84 L.Ed. 449, reversed 60 S.Ct. 
317, 308 U.S. 371, 84 L.Ed. 329,  re- 
hearing denied 60 S.Ct. 581, 309 U.S. 
695, 84 L.Hd. 1035. 

Where bankruptcy court was without 
jurisdiction in reorganization proceed- 
ings involving a state drainage dis- 
trict, decree entered in such proceed- 
ing limiting bondholders to recovery of 
only $360 on each $1,000 bond out- 
standing was void and constituted no 
defense to action on bonds, notwith- 
standing decree was entered before de- 
cision holding unconstitutional statuto- 
ry provision undertaking to confer ju- 
risdiction. Bankr.Act §§ 78-80, 11 U.S. 
C.A. §§ 301-303.—Chicot County Drain- 
age Dist. v. Baxter State Bank, 103 F. 
2d 847, certiorari granted 60 S.Ct. 84, 
308 U.S. 532, 84 L.Ed. 449, reversed 60 
SiCe. ode 30 Sip Usa jon lea S4uniesniah a Op 
rehearing denied 60 S.Ct. 581, 309 U. 
S. 695, 84 L.Ed. 1035. 

Del.Super. If an act is wholly void, 
no one should be proceeded against 
criminally under the act.—Conard vy. 
State, 16 A.2d 121. 

Mich. A petition for a referendum 
under constitutional provision need not 
be dated. Const. art. 5, § 1.—People 
ex rel. Wright v. Kelly, 293 N.W. 865, 
294 Mich. 503. 

Where petitions for referendum con- 
tained genuine signatures and met all 
constitutional requirements, it will be 
presumed that the petitions were filed 
at the same time as required by the 
Constitution, in absence of evidence to 
the contrary. Const. art. 5, § 1. 
People ex rel. Wright v. Kelly, 293 N. 
W. 865, 294 Mich. 503. 

If circulator’s affidavit appears at the 
end of each section of petitions for 
referendum, it is sufficient under the 
Constitution, and it is not necessary 
that the affidavit appear at the end of 
each sheet of signatures. Const. art. 
5, § 1.—People ex rel. Wright v. Kelly, 
293 N.W. 865, 294 Mich. 503. 

In considering petitions for a refer- 
endum under the Constitution, the 
Secretary of State should reject names 
when the signature, place of residence, 
the ward, or the precinct is illegible. 


Constay arty Vib, 1.—People ex rel. 
Wright v. Kelly, 293 N.W. 865, 294 
Mich. 503. 


When the surname appears in full in 
a petition for referendum under the 
Constitution, and the given name by 
initials only, the signature must be 
accepted, Const. art. 5, § 1.—People 
ex rel. Wright v. Kelly, 293 N.W. 865, 
294 Mich. 503. 

Signatures printed by typewriter in 
petitions for referendum under the 
Constitution must be rejected, but sig- 
natures appearing in printed handwrit- 
ing of the signer should be accepted, 
since the word “signature” is compre- 
hensive enough to include the printed 
name. Const. art. 5, § 1.—People ex 
rel. Wright v. Kelly, 293 N.W. 865, 294 
Mich. 503. 

Signatures of married women who 
sign their husband’s given name or 
initials with the prefix “Mrs.’’ in peti- 
tions for referendum under the Consti- 
tution should be accepted. Const. art. 
5, § 1—People ex rel. Wright y, Kelly, 
293 N.W. 865, 294 Mich. 503, 

Signatures appearing twice or more 
on the same or several sections of a 
petition for referendum under the Con- 
stitution should be rejected. Const. 
art. 5, § 1—People ex rel. Wright y. 
Kelly, 293 N.W. 865, 294 Mich. 503. 
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_—Tribb . Vill f Marc y 
N.W. 872, 294 Mich. 607, followed 
; Rood y. City of Lapeer, 293 N.W. 87 
: .—People ex rel. Wright v. 294 Mich. 621. i ‘ 


au te 
Pa, Classification is .a_ legislative 
question, subject to judicial revis 
U fits claimed under an unconstitutional only so far as to see that it is fou 
tion for referendum under the Consti- statute will not be protected applies on real, and not merely artificial 
tution. _Const. art. 5, § 1.—People ex with peculiar force to cases involving tinctions, and. if distinctions are g \- 
rel. Wright v. Kelly, 293 N.W. 865, 294 a statute which is unconstitutional for uine, courts cannot declare the clas 


ly, 293 N.W. 865, 294 Mich. 503. 
A well-known abbreviation and ditto 
marks may properly be used in a peti- 


Mich. 503. imposing unequal taxes.—State ex rel. sification. void, though they may not 
The duties of the Secretary of State Tharel v. Board of Com’rs of Creek consider the basis sound, the test being 

are ministerial only, and hence he may County, 107 P.2d 542. not wisdom but good faith. P.S.Co1 t. 

not conduct an independent investiga- Where board of county commission- art. 1, § 1; art. 3, § 7; U.S.C.A.Cor 


ers reduced valuations and taxes of de- Amend. 14.—Equitable ” Credit. D 
linguent taxpayers under statute au- count Co. v. Geier, 21 A.2d 53, 342 P 
thorizing the reassessment of property 445 


tion to determine the genuineness of 
signatures appearing on a petition for 
referendum under the Constitution. E pees 
Const. art. 5, § 1—People ex rel. for 1936 and prior years on which taxes Tex. The legislature has broad po 
Wright v. Kelly, 293 N.W. 865, 294 were delinquent, and statute was there- -er to make classifications for legis 
Mich. 503. ' after declared unconstitutional, such re- tive purposes and enact laws for regu 

Only when the Constitution itself, or ductions, not having been made under lation thereof, though such leg { 
a statute, expressly states that Secre- any power lawfully conferred on the 
tary of State shall determine the suf- board, were void and did not divest the 
ficiency of a petition for a referendum, county of its lien for such delinquent 
is the Secretary held to have quasi ju- taxes. 68 Okl.St.Ann. §§ 184a to 184c. 
dicial power.—People ex rel. Wright v. —State ex rel. Tharel v. Board of 
Kelly, 293 N.W. 865, 294 Mich. 503. Com’rs of Creek County, 107 P.2d 542. 

Though the Secretary of State can- Since power of a board of county 
not go behind the face of a petition for commissioners is wholly dependent on 
a referendum under the Constitution, statutes, the board’s decisions, while 
he can exercise his honest judgment as acting in 'a quasi judicial capacity un- 
to the validity of the names on the face der an invalid law, are equally invalid. 


may be applicable only to partie 
class or affect only inhabitants of p 
ticular locality, but it must be inten 


of the petition, so as to reject names -—State ex rel. Tharel v. Board of 

which are _ ridiculous and obviously Com’rs of Creek County, 107 P.2d 542. general law. 

facetious. Const. art. 5, § 1.—People ex Though county commissioners may, art. 3 

rel. Wright v. Kelly, 293 N.W. 865, 294 in the performance of their statutory d 1000, 186 Tex. 370 

Mich. 503. duties, act in a quasi judicial capacity, ing 146 S.W.2d 1027. le 
Such absurd names as “Charlie po- acts done by them under an unconsti- § 30 Ze 

tatoes’’, “‘jip the blood”, ‘Lefty Louie’, tutional statute are not “res judicata,” Ala. The fact that at the 

“Highy Kababler,’ and the like, and may be collaterally attacked the passage of an otherwise g 

which appear in petitions for referen- State ex rel. Tharel v. Board of Com’rs law there may be in the state loc 

dum under the Constitution, should be of Creek County, 107 P.2d 542, not subject to present operation of 

omitted from the canvass by the Secre- Where delinquent taxpayers secured law, or that special laws were already 


tary of State. Const. art. 5, § 1.— a reduction of their taxes under statute in existence which must be repealed 
People ex rel. Wright yv. Kelly, 293 thereafter adjudged unconstitutional, fore the general law becomes operativ 
N.W. 865, 294 Mich. 503. the taxpayers were not subjected to a therein, does not render the gener 
The Secretary of State must reject “penalty,” by a judgment directing the statute any the less a general law. 
any signature on a petition for refer- correction of the tax records so as to Baumhauer v. State ex rel. Smith, 1 8 
endum under the Constitution, where reflect the original liability of the de- So. 272, answer conformed to 198 
the residence of the signer is given as linquent taxpayers to the county, and 275, certiorari denied 198 So. 277. — 
a city or county or state other than in effect decreeing them to be liable Mo. Statutes and ordinances whic 
that in which the petition was circulat- for payment of the balance due on such relate to persons or things of a ¢ 
ed. Const. art. 5, § 1—People ex rel. taxes, and rule that administrative are ‘general laws’ but statute 
Wright v. Kelley, 293 N.W. 865, 294 officers will not be penalized for acts ordinances which relate to par 
Mich. 503. done under an unconstitutional law did persons or things of a 
Where petition for referendum under not apply. 68 OkISt.Ann. §§ 184a to “special laws” setting up forbid : 

the Constitution to require submission 184ce.—State ex rel. Tharel v. Board discriminations and arbitrary classifi. 
of the State Dental Act for approval of Com’rs of Creek County, 107 P.2d cations.—City of Cape Girardeau v. 
or rejection at general election, with- 542. Fred A., Groves Motor Co., 142 S.W.2: 
out considering improper signatures, Where delinquent taxpayers secured 1040. 
contained sufficient signatures to justi- a reduction of their taxes under a law Pa. Legislation dealing with so 
fy the Secretary of State in certifying thereafter adjudged unconstitutional, and economic problems is not cons 
the act for referendum, the Secretary taxpayers who paid the full amount of tionally required to be of mathema 
properly refused to refrain from certi- their taxes were not “estopped”, be- cal exactitude. P.S.Const. art. 1, : 
fying the act for referendum, and man- cause of the reliance of the delinquent art. 3, § 7; U.S.C.A.Const. Amend. eg. 
damus would not issue to compel him taxpayers on the validity of the law —Equitable Credit & Discount Co. Ve 4 
to make a recanvass. Pub.Acts 1939, and the acts of officers done under the Geier, 21 A.2d 53, 342 Pa. 445. 0 Te 
No. 122; Const. art. 5. § 1—People ex law in accepting reduced taxes, from Tex. The purposes of constitution 
rel. Wright v. Kelly, 293 N.W. 865, 294 proceeding against county treasurer, by inhibition against enactment of local 
Mich. 503. mandatory injunction or mandamus, to special laws are to prevent granting 
Okl. Generally, an unconstitutional Cancel all tax receipts issued pursuant special privileges and secure uniform: 
statute, though having the form and to reassessments under the law, and to ity of law throughout state as far as 
name of law, is in reality no law, but estore the tax records as they were possible and to suppress practices of 
is wholly void, and in legal contempla- prior to the passage of the law. 68 trading and “logrolling”’. Vernon's | 
tion is as inoperative as. if it had Okl.St.Ann. §§ 184a to 184c.—State ex Ann.St.Const. art. 3, § 56.—Miller v. — 
never been passed.—State ex rel. Tharel Tel. Tharel v. Board of Com’rs of Hl Paso County, 150 S.W.2d 1000, 136 
y. Board of Com’rs of Creek County, Creek County, 107 P.2d 542. Tex. 370, reversing 146 S.W.2d 1027, 
107 P.2d 542. ti Where, under statute authorizing Wash, The*purpose of constitutio 
An unconstitutional statute imposes county officers to reduce delinquent al provision prohibiting the legislat 
no duties, confers no rights, bestows no taxes, such officers accepted less than from enacting any private or sp 
power or authority on any one, af- the full amount due from delinquent law releasing or extinguishing in wl 
fords no protection, and justifies no taxpayers and issued receipts showing or in part the indebtedness, liability 
acts performed under it.—State ex rel, payment in full, and thereafter statute or other obligation of any person or 
Tharel v. Board of Com’rs -of Creek Was adjudged to be unconstitutional, corporation to state or any municipal 
County, 107 P.2d 542. delinquent taxpayers would be given corporation therein is to prevent the 
Rights acquired by virtue of acts credit for amount so paid on total legislature from by special law favor- 
performed by administrative officers amount due. 68 OkLSt.Ann. §§ 184a to ing any debtor or group of debtors ob- 
under a statute that has not been ad- 184c.—State ex rel. Tharel vy. Board of ligated to the state or any municipal 

judged to be constitutional are sub- Com’rs of Creek County, 107 P.2d 542. subdivision thereof. Const. art. 2, 


ject to a subsequent adjudication that § 307 28, subd. 10.—State ex rel. Collier v. 
the statute is unconstitutional.—State Alaska. Congress, having expressed Yelle, 115 -P.2d 3738. eae ’ 
ex rel, Tharel vy. Board of Com’rs of its disapproval of special laws by act Constitutional provision prohibiting : 
Creek County, 107 P.2d 542. prohibiting Territorial Legislatures the legislature from enacting any pri- 


One asserting rights under a void from passing such laws in cases where vate or. special law releasing or ex- 
law must bring himself within some es- general law can be made applicable, tinguishing indebtedness, liability or 
tablished exception to the general rule will not be presumed to have intended other obligation of any person or cor- 
that an unconstitutional law is as in- to pass special law in such a case, un- poration to the state or any municipal 
operative as if it had never been less such intention is clear, though it is corporation therein, supplements the 
passed.—State ex rel. Tharel v. Board not limited as to special laws by Feder- provision for uniformity of taxes and 
of Com’rs of Creek County, 107 P.2d al Constitution. Comp.Laws 1933, § protects taxpayer from legislative ac- | 
542. 125, 48 U.S.C.A. § 1471.—U. S. v. Strom- tion designed to shift to one group a - 

The rule that no rights may be ac- berger, 9 Alaska 689. . i disproportionate burden of taxation by 
quired under an unconstitutional stat- Mich. A legislative classification is releasing or extinguishing by special 


ee 
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statute the tax obligations of a favored 
group. Const. art. 2, § 28, subd. 10; 
art. 7, § 2, as amended by the Four- 
teenth Amendment.—State ex rel. Col- 

lier vy. Yelle, 115 P.2d 373. . 
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Cal. The statutes relating to the li- 
censing of farm produce dealers and 
defining ‘producer’? and “dealer”? were 
intended to protect the farmer in dis- 
posing of his ‘products’? which are 
something which farmer has raised 
upon the farm, whether it be livestock 
or crops, and the term “dealer’’ means 
one who contracts for or obtains such 
products so raised, and, as so con- 
‘strued, statutes do not violate provi- 
sions of the state Constitution refer- 
ring to inalienable rights, uniform 
_ general laws, and privileges and im- 
munities, nor the federal constitution- 
al provision referring to deprivation of 
rights, privileges, and immunities by 
a state. St.1937, pp. 715, 720, §§ 1261, 
Penane; const.Cal: art: 1, $§ 4h 11, 21; 
_ U.S.C.A.Const. Amend. 14, § 1.—People 
v, Mulholland, 104 P.2d 1045, super- 
seding 98 P.2d 261. 

Cal. The provision of the California 
Personal Income Tax Act of 1935, that 
for the purposes of the act a personal 
holding company shall not be recogniz- 
ed as a legal entity separate and dis- 
tinct from its shareholders, does not 
‘violate the provision of the State Con- 
stitution that all laws of a general na- 
_ ture shall have a uniform operation, 
nor ‘due process of law’ nor “equal 
protection of law’ provisions of the 
Federal Constitution. SUL oDs oD. 
1090, 1122: Const.Cal. art. 1, § 11; U.S. 
_C.A.Const. Amend. 14.—McCreery vy. 
~McColgan, 110 P:2d 1051. 
Cal. Where existing general laws 
provided for uniform method of publi- 
eation of delinquent tax lists, an act 
setting up a special procedure for pub- 
lication of delinquent tax lists in coun- 
ties of the first class, of which Los 
Angeles County was the only one, was 
unconstitutional as violative of consti- 
tutional provision requiring that all 
Jaws of a general nature have a_uni- 
form operation and of constitutional 
provision prohibiting legislature from 
passing special laws for assessment or 
collection of taxes or in any case where 
‘a general law can be made applicable. 
> °8t.1939, pp. 1321 and 1322 to 1925, §§ 
~ 3356 and 3391 to 3403: Const, art. 1, 
- § 11, art. 4, § 25, subds. 10, 33.—Con- 
golidated Printing & Publishing Co. vy. 
_ Allen, 112 P.2d 884. 

Cal.App. The requirement that laws 
of a general nature have a uniform 
_ application does not prohibit the mak- 
ing of reasonable classifications of 
persons or objects upon which the 
laws are to operate, but the classifica- 
tion must be based on some natural, 


intrinsic, or constitutional difference 
warranting it.——Chambers vy. Terry, 
: 104 P.2d 663. 
ris Cal.App. In attempting to fix quali- 


ro fications for judges of municipal court 
i of city of San Diego in excess of those 
i provided for by section of Constitu- 
tion providing that no person shall 
be eligible to office of a _ justice or 
judge of certain court# unless he has 
been admitted to practice before Su- 
preme Court for at least five years 
immediately preceding his election or 
appointment to office, Legislature was 
not dealing with a “municipal affair’’ 
- and was bound by constitutional pro- 
visions requiring uniformity, through 
general laws, there being no natural 
or reasonable distinctions warranting 
a classification of municipal courts in 
yarious subdivisions of state based 
upon differences in required qualifica- 
tions of their judges. Gen.Laws 1937, 
mee Act = 5238, § 9(a); St.1939, p. 2122; 
Const. art. 6, § 23.—Chambers v. Ter- 
ry, 104 P.2d 668. 

Litigants, in whatever part of the 
state they may be, are entitled to have 
in courts of the same grade, the same 
standards of required learning and ex- 
perience in their judges.—Chambers y, 
Terry, 104 P.2d 663. 

Cal.App. The statute making it a 
felony to drive vehicle while under in- 
fluence of intoxicating liquor so that 
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his act or neglect proximately causes 


bodily injury to another, though same 
act by sober operator would constitute 
a misdemeanor only, does not deny 
“equal protection of the law” or ‘‘due 
process of law,” nor violate constitu- 
tional provisions requiring uniform op- 
eration of general laws and prohibit- 
ing grant of special privileges or im- 
munities. Vehicle Code, § 501, St. 
1935, p. 174; Const.Cal. art. 1, §§ 11, 
21; U.S.C.A.Const. Amend, 14.—People 
v. Chatham, 110 P.2d 704. : 

An automobile is a “dangerous in- 
strumentality” and in the hands of a 
drunken man is likely to become a 
“deadly weapon,” as affecting consti- 
tutionality of statutes penalizing driv- 
ing while intoxicated. Vehicle Code, § 
501, St.1935, p. 174; Const. art. 1, §§ 
Me 21.—People v. Chatham, 110 P.2d 
Cal.App. The section of Welfare and 
Institutions Code providing for pro- 
ceedings against kindred of recipient 
of old age payments who filed income 
tax return ig not a “special law’’ mere- 
ly because it does not include all 
classes of kindred whose spouses or 
parents have been recipients of state’s 
bounty, since it meets requirements of 
constitution if it relates to and oper- 
ates uniformly upon all those of class 
lawfully selected. St.1937, p. 1094; 
Const.Cal. art. 1, § 11.—Los Angeles 
County v. Hurlbut, 111 P.2d 963. 

A “general law” is one which oper- 
ates upon all persons to whom it ap- 
plies and applies equally to all per- 
sons in the same category. Const.Cal. 
art, 1, § 11.—lLos Angeles County v. 
Hurlbut, 111 P.2d 963. 

CaLApp. The legislature may enact 
a statute requiring certain class of 
litigants to pay not only statutory 
costs but also all other damages and 
expenses, including attorney’s fees, re- 
sulting to the defendant, without vio- 
lating Fourteenth Amendment to fed- 
eral Constitution or state constitution, 
provided that classification is based 
upon some difference bearing a reason- 
able and just relation to the act in re- 
spect to which the classification is 
attempted. Const.Cal, art. 1, §§ 11, 21; 
U.S.C.A.Const. Amend. 14.—Sacramen- 
to Municipal Utility Dist. v. Pacific 
Gas & Hlectric Co., 115 P.2d 582. 

The statute making a person or cor- 
poration bringing a suit to enjoin issu- 
ance of bonds by political subdivision 
of state for purpose of acquiring pub- 
lie utility works liable for all costs, 
damages and necessary expenses re- 
sulting to a defendant by reason of 
filing such suit, if injunction is finally 
denied, is unconstitutional as violative 
of fourteenth amendment to federal 
Constitution, and of provisions of state 
constitution that ali laws of a general 
nature shall have a uniform operation, 
and that no citizen or class of citizens 
shall be granted privileges or immuni- 
ties which, upon same terms, shall not 
be granted to all citizens. Code Ciy. 
Proc. § 526b; Const.Cal. art. 1, §$ 11, 
21; U.S.C.A.Const. Amend. 14.—Sacra- 
mento Municipal Utility Dist. v. Pa- 
cific Gas & BHlectric Co., 115 P.2d 582. 

Del. Under constitutional provision 
requiring Genera] Assembly to enact 
uniform laws for registration of voters, 
to be ‘uniform’ a law for registration 
of electors must of necessity be ‘“gen- 
eral’, ‘“‘general” and “uniform” as ap- 
plied to laws having a well-defined and 
generally accepted meaning as opposed 
to “special” or “discriminatory’’, 
Const. art. 5, § 4.—State ex rel. Mor- 
ford v. Tatnall, 21 A.2d 185. 
_ Fla. The milk control act authoriz- 
ing the milk commission to establish 
milk control area or market could not 
be held to be an unconstitutional del- 
egation of legislative authority on 
theory that order of commission effec- 
tive ins only one ‘area created by the 
commission was in effect a legislative 
act which was a “local law” or “spe- 
cial law” in violation of constitutional 
provision requiring laws to be general 
and of uniform operation throughout 
the state. Acts 1939, ¢ 19231; Const. 
art. 3, § 21.—Milk Commission y. Dade 
County Dairies, 200 So. 83, 

The milk control act authorizing 


or regulate any natural marketing 
area except upon petition of group of 
representative producers, is a ‘“gen- 
eral law’, and its provisions become 
applicable to the various areas as and 
when the commission determines in 
conformity with the law that the law 
should be enforced in that particular 
area. Acts 1939, c. 19231;- Const. art. 
3, § 21.—Milk Commission y. Dade 
County Dairies, 200 So. 83. 

_ Under the milk control act authoriz- 
ing the milk commission to establish 
milk control area or market, but pro- 
viding that the commission should not 
supervise or regulate any natural mar- 
keting area except upon petition of 
group of representative producers, the 
establishment of a market or control 
area is an administrative function te 
be accomplished pursuant to a “general 
law” and is not a “local law” or “spe- 
cial law” as contemplated under pro- 
visions of Constitution requiring all 
laws, except in enumerated instances, 
to be general and of uniform operation 
throughout state. Acts 1939, ec. 19231; 
Coust. art. 3, §§ 20, 21.—Milk. Commis- 
age v. Dade County Dairies, 200 So. 


Fla. An order duly passed by the 
Milk Commission regulating the prices 
of milk is not unconstitutional as pass- 
ed under an unlawful delegation of 
legislative authority because the order 
ls operative in only one area created 
by the commission with repect to prices 
fixed on the theory that the order, 
though having the effect of a legislative 
act, is in effect a “local act” or “special 
act” violative of the constitutional pro- 
vision requiring laws to be general and 
of uniform operation throughout the 
state. Acts 1939, c. 19231; Const. art. 
3, § 21.—Alderman v. Puritan Dairy, 1 
So.2d 177. 

Ga. The statute providing for val- 
idating bonds and proceedings for their 
authorization and issuance by cities in 
financing projects aided by loans or 
grants from federal government, is not 
unconstitutional as “special legislation” 
in violation of constitutional provision 
providing for uniform operation of gen- 
eral laws and prohibiting enactment of 
a special law in any case for which pro- 
vision has been made by an existing 
general law. Laws 1939, pp. 178, 179, 
S823 e Sse Constieart, olasns4 apar. mle 
Town of McIntyre v. Scott, 12 S.B.2d 
883, 191 Ga. 473. | 

Ill A law may be a ‘‘general law” 
and yet operate in a single place where 
the condition necessary to its operation 
exists.—People ex rel. Toman y. Wil- 
re Davies Co., 31 N.E.2d 602, 375 Ill. 

lowa. The Legislature may classify, 
but a classification may not be arbi- 
trary or unreasonable, and must be 
calculated to further some proper pub- 
lice purpose, and classification must 
provide for a basis which will effectu- 
ally single into a separate class per- 
sons or objects with which purpose of 
legislature is concerned, and_ there 
must be a reasonable relationship- be- 
tween purpose of the legislation and 
basis of classification set out in the 
act.—Keefner y. Porter, 293 N.W. 501. 

Iowa. The Agricultural Land Credit 
Act, appropriating money to lessen — 
tax burden on certain agricultural 
lands of ten acres or more, located in 
independent school districts contain- 
ing an incorporated city or town, vio- 
lated constitutional provisions requir- 
ing that laws be uniform and general 
by discriminating against agricultural 
land not located in an _ independent 
school district where land in tracts of 
10 acres or larger located within in- 
dependent school districts was of the 
same character and type and devoted 
to same use as land located outside of 
independent school districts, Acts 
48th Gen.Assem. ¢c. 109; Const. art. 1, 
§ 6; art. 3, §§ 30, 31.—Keefner vy. 
Porter, 293 N.W. 501. 

Iowa. “Uniformity” in constitutional 
sense does not depend upon the number 
of citizens affected or within the scope 


eration of 1 
the law operates 
within the relation or circumstances 
provided for in the law, the require- 
ment of uniformity is met.—Cook v. 
Hannah, 297 N.W. 262. 

The Legislature exercises a wide dis- 
cretion in determining classifications to 
which its enactments shall be made ap- 
Bue HBees Ons vy. Hannah, 297 N.W. 


Iowa. Laws which are public in 
their objects may be confined to a par- 
ticular ciass of persons if they are gen- 
eral in their application to the cases to 
which they apply, provided the distine- 
tion is not arbitrary but rests on some 
reason of public policy. Const. art. 1, 

6.—Cook v. Hannah, 297 N.W. 262. 

Iowa. Where more than 80 county 
auditors, in computing tax rate, failed 
to deduct from total budget require- 
ments tax to be derived from moneys 
and credits as required by statute, but 
in some of the counties where there 
was a noncompliance with the statute 
some refunds of the excesses were 
made, the act legalizing the erroneous 
computation, did not violate Constitu- 
tion requiring all laws of a general na- 
ture to have a ‘uniform operation” and 
requiring laws for assessment and col- 
lection of taxes to be general and of 
uniform operation throughout the state. 
Code 1935, § 7164; Acts 48th Gen. 
Assem. c. 250; Const. art. 1, § 6; art. 
Wee 380.—Cook v. Hannah, 297 N.W. 

Where more than 80 county auditors, 
in computing tax rate, failed to deduct 
from total budget requirements the 
tax to be derived from moneys and 
credits in compliance with statute, but 
in some of the counties where there 
was no compliance with the statute 
some refunds of the excesses were 
made, statute legalizing the error of 
the auditors did not amount to a denial 
of the “equal protection of laws’ and 
grant to citizens in counties where au- 
ditors made the required deduction and 
in counties where refunds were made 
“privileges” and ‘“immunities’’ which 
were denied to taxpayers in counties in 
which the curative act was operative 
and no refunds were made. Code 1935, 
§ 7164; Acts 48th Gen.Assem, c. 250; 
Const.lowa art. 1, § 6; U.S.C.A.Const. 
Amend. 14.—Cook v. Hannah, 297 N.W. 
262. 

Kan. The constitutional provision 
that all laws of a general nature shall 
have a uniform operation throughout 
the state, and that in all cases where a 
general law can be made applicable, no 
special law shall be enacted, is not 
contravened by a statute which is gen- 
eral in form, and which operates uni- 
formly on all members of a class, un- 
less the classification established is 
arbitrary and capricious. Const. art. 
2, § 17.—Thompson y. Board of Com’rs 
of Reno County, 106 P.2d 700, 152 Kan. 
610. 

A statute defining and establishing a 
class to which its provisions are made 
applicable is not to be invalidated un- 
der constitutional provision that all 
laws of a general nature shall have a 
uniform operation throughout the state, 
and that in all cases where a general 
law can be made applicable, no special 
law shall be enacted, merely by show- 
ing that a more reasonable classifica- 
tion might have been made or that 
some inequalities may exist under its 
operation. 
son v. Board of Com’rs of Reno Coun- 
ty, 106 P.2d 700, 152 Kan. 610. 

Kan. The statute limiting tax levy 
generally to 6.0 mills, but providing 
that. aggregate levy for school dis- 
trict maintaining accredited high 
school shall not exceed 14.0 mills, and 
providing that in any district in which 
high school and grade school are main- 
tained by separate levies, grade school 
may make levy which, when added to 
levy for high school purposes, will not 
exceed 14.0 mills, does not contravene 
constitutional provisions that all laws 
of a general nature shall have a uni- 
form operation throughout state, and 

i that in all cases where a general law, 
can be made applicable, no special law 
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shall. be enacted, unless classification 


established is arbitrary and capricious. 


Gen.St.Supp.1939, 79-1956; Const. art. 
2, § 17.—Thompson y. Board of Com’rs 
rene County, 106 P.2d 700, 152 Kan. 


The statute limiting tax levy gener- 
ally to 6.0 mills, but providing that 
aggregate levy for school district main- 
taining accredited high school shall 
not exceed 14.0 mills, and providing 
that in any district in which high 
school and grade school are maintained 
by separate levies, grade school may 
make levy which, when added to levy 
for high school purposes, will not ex- 
ceed 14.0 mills, does not contravene 
constitutional provisions that all laws 
of a general nature shall have a uni- 
form operation throughout state, and 
that in all cases where a general law 
can be made applicable, no special law 
shall be enacted. Gen.St.Supp.1939, 79- 
1956; Const. art. 2, § 17.—Thompson 
v- Board of Com’rs of Reno County, 106 
P.2d 700, 152 Kan. 610. 

_Kan. The act providing for an exten- 
sion of the course of study in high 
schools in certain schoo] districts main- 
taining a high school in cities of the 
third class, and in counties having a 
population of not less than 12,000 nor 
more than 15,700, is a “general law” 
and not a “special law’ within meaning 
of constitutional provision that all laws 
of a general nature shall have a uni- 
form operation throughout the state, 
and in all cases where a “general law” 
can be made applicable, no “special 
law” shall be enacted, where there were 
fourteen counties within the act. Laws 
1937, c. 302; Const. art. 2, § 17.—Rural 
High School No. 6, Doniphan County v. 
Board of Com’rs of Brown County, 109 
P.2d 154, 153 Kan. 49; Rural High 
School No. 6, Doniphan County v. 
Board of Com’rs of Brown County, 110 
P.2d 748, 153 Kan. 49. 

Kan. Special legislation is not pro- 
hibited by provision of Constitution 
that all laws of a general nature shall 
have uniform operation throughout the 
state and in cases where a general law 
can be made applicable, no special law 
shall be enacted. Const. art. 2, § 17 
Higgins v. Board of Com’rs of Johnson 
Veen 112 P.2d 128,-153 Kan. 280, 


Kan. In action to enjoin Johnson 
county from issuing bonds under act 
relating to airports, on theory of un- 
constitutionality of the act whose ap- 
plication to counties was based on a 
population basis, evidence sustained 
finding that the act applied only to 
Johnson county and was passed by the 
Legislature to meet a national emer- 
gency. Laws 1941, Senate Bill No. 387, 
§§ 1-7; Const. art. 2, § 17.—Higgins 
vy. Board of Com’rs of Johnson County, 
112 P.2d 128, 153 Kan. 280, 560. 

The act relating to airports and bas- 
ing its application to counties on a 
population basis is “special legislation” 
since, there is no reasonable proba- 
bility that any county other than John- 
son county will ever be situated so 
that it can be classified under the act, 
but the act does not violate consti- 
tutional provision requiring all laws of 
general nature to have uniform opera- 
tion throughout state and_ prohibiting 
passage of ‘“‘special law’’ where general 
law can be made applicable, since the 
act was passed for purpose of meeting 
a national emergency which purpose 
could not be fulfilled by a general law 
applicable to other counties. Laws 
1941, Senate Bill No. 37, §§ 1-7; Const. 
Bhs sen ae 17.—Higgins v. Board of 
Com’rs of Johnson County, 112 P.2d 
128, 153 Kan. 280, 560. 

Kan. The so-called equalization stat- 
ute relating to high schoo] tuition is 
not violative of constitutional provision 
that laws of a general nature shall 
have a uniform operation and_ that, 
where a general law can be made ap- 
plicable, no special law shall be en- 
acted, nor is it violative of provision 
that no law shall be amended unless 
the new statute contains the act amend- 
ed and repeals the amended sections. 
Gen.St.1935, 72-3804, 72-3805; Const. 
art. 2, §§ 16, 17.—Miltonvale Rural 
High School No. 1, Counties of Cloud 


and Ottawa v. Clay County Co 
ity High School, 113 P.2d 10 
Kan, 756. . : 
Mich. The statute, requiring that 
nominating petition shall be receiy 
for filing unless candidate also files” 
an affidavit relating to any change 
made in name of such candidate, 
not unconstitutional as “‘class legisl: 
tion’. Comp.Laws Supp.1940, § 288 
25° Const. :,art..-18; 0 $) 8+ pd eine 
Election Commission of Wayne Co 


293 N.W. 546, 294 Mich. 258. 
Minn. The provision of the U: 
pleyment Compensation Law unde 


which protection of the law is de 
to employees who perform ser 
outside of the corporate limits of citie 
of 10,000 population for an employe 
who has paid all contributions due an 


ground that they are not uniform 
equal as to the classes affected there 
y. Comp.Laws, §§ 541-547, 581, 58: 
Soe 86, 588.—In re Platz, 108 P 


Ohio. The establishin 
of 


statute, 
qualifications 

e 

$s . 


for 


probate court, which prescribes as te 
for qualification either training © d 
experience by serving in office as pro 
bate judge immediately prior to el 
tion in question, or admission to 
practice as an attorney and counsellor 
at law, is not unconstitutional on 
ground that classification is unreason- — 
able or arbitrary, or on ground that 
statute does not have uniform opera-— 
tion throughout the state. Gen.Code, — 
10501-1-; Const. art. 2, § 26; U.S.C.A. 
Const. Amend. 14, 1—State ex rel. 
Lippincott v. Metzger, 29 N.E.2d 36 


137 Ohio St. 307. i 
Ohio. The constitutional provision 
that laws of a general nature shall 


have a uniform operation throughout — 
the state is not violated by a i 
which operates uniformly throughout ~ 
the territory of the state and equally 
and alike on all persons and property 
similarly situated, and intended to be — 
brought within its operation. Const. 
art. 2, § 26.—State ex rel. 
v. Wallace, 30 N.H.2d 696, 137 Ohio St. 


The statute excluding from | 
the meaning of the term “motor vehi- | 
eles,”” which are subject to annual li- 
cense .tax, any vehicle propelled or 
drawn by power collected from over- 
head trolley wires, does not violate the 
provision of the State Constitution that 
laws of a general nature shall have a 
uniform operation throughout the 
state. Gen.Code, § 6290; Const. art. 2, 
§ 26.—State ex rel. Brunenkant v. Wal- 
lace, 30 N.H.2d 696, 137 Ohio St. 379. 

Ohio. The constitutional provision 
that all laws, of a general nature, shall 
have a uniform operation throughout 
the state, requires only that the Jaws ; 
have uniform operation on all subjects 5 
within a class reasonably established. , 
Const. art. 2, § 26.—State ex rel. Strain 
v. Houston, 34 N.H.2d 219, 138 Ohio 
St. 203. 

Ohio. The statute providing that 
cities with fire departments, not using 
the eight-hour shift system, should 
divide their firemen into not less than 
two platoons, each platoon to be on 
duty for a period of not more than 24 
hours, and that if on duty for 24 hours 
to be off duty for the next period of 
24 hours, does not, because of the 
fact that it applies to cities only, vio- 
late the constitutional provision that 
all laws of a general nature shall have 
a uniform operation throughout the 
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state. Gen.Code, § 17-1a; Const. art. 
2, § 26.—State ex rel. Strain v. Hous- 
ton, 34 N.H.2d 219. 138 Ohio St. 203. 
Ohio App. A statute is general and 
uniform, if it operates equally on every 
person and locality within circum- 
stances covered by it, and statutory 
classification having reasonable basis 
is not invalid merely because it is not 
made with exactness or may result in 
some inequality in practice—State v. 
Fields, 35 N.H.2d 744. is 
Ohio App. A statute is ‘general 
and “uniform” if it operates equally 
upon every person and locality within 
conditions covered by it, and when a 
-elassification has a reasonable basis it 
s not invalidated merely because not 
made with exactness or because it may 
‘result in some inequality. Const. art. 
: NaN 26.—Mitchell vy. Evatt, 35 N.E.2d 
Be ho Ss i 
Ohio App. The act providing for 
redemption of prepaid sales tax receipts 
is of “uniform operation” notwithstand- 
‘ing that it excludes vendors from pre- 
senting receipts for redemption and 
permits benevolent organizations in ex- 
Tefence on its passage to present re* 
eeipts without proof of assistance in 
collection of tax, although such proof 


( . Gen.Code, ; 
6546-26, 5546-26a, 5546-26b, 
‘onst. art. 2, § 26.—Mitchell v. Evatt, 
35 N.H.2d 762. 

- Ohio App. A statute is general and 
uniform within the requirement of the 
Constitution that laws of general na- 
ture have uniform application if such 
_ statute operates equally upon every 
person and locality within the circum- 
stances covered by statute—Ohio Nat. 
+ oa of Columbus v. Boone, 35 N.H.2d 


ri 


Where the classification provided for 
by statute has a reasonable basis, such 
_~» Classification is not invalid as being in 

-_ contravention of constitutional provi- 

sion requiring laws of general nature 
to have uniform application merely 
ecause such Classification was _ not 
made with exactness or may result in 
ome inequality.—Ohio Nat. Bank of 
Columbus v. Boone, 35 N.H.2d 893. y 
Oki. The statute authorizing addi- 
tional salary for district judges in dis- 
- tricts having population in excess of 
200,000 and containing a city with pop- 
‘ulation exceeding 100,000 did not vio- 
 Jate constitutional provision requiring 
laws of general nature to have a uni- 
form operation and prohibiting enact- 
ment of special laws where a general 
law can be made applicable, notwith- 
standing that statute might result in 
higher salaries for judges in certain 
districts in which ratio of population 
to number of judges was lower than 
in unaffected districts. 74 Okl.St.Ann. 
§ 251b; OkI.St.Ann.Const. art. 5, § 59. 
—Bell v. Crum, 106 P.2d 518. 


' Tenn. The act a provision of which 
authorizes State Highway Patrol to 
assist county and municipal police of- 
ficers to enforce liquor law is not a 
“local law’? in sense of being passed 
for benefit of a particular county only, 
but is a “general law”. applicable to 
entire state but effective for its gen- 
eral purposes in such counties only as 
may adopt it. Pub.Acts 1939, ¢« 49, § 
15, subd. 3.—Vickers v. State, 145 S.W. 
oe las dismissing petition 142 S.W.2d 


Tenn. It is not necessary that rea- 
sons for legislative classification appear 
on the face of legislation. Const. art. 
1, § 8; art. 11, § 8—Knoxtenn Thea- 

tres v, McCanless, 151 S.W.2d 164, 177 
2 Tenn. 497. 
Statutory classification must not be 
a arbitrary, capricious, or partial in op- 
eration, or intended to affect particular 
individuals alone, but if it bears equal- 
ly on all who may come into like situ- 
ations and circumstances, it is the 
“law of the land.” Const. art. 1, § 8; 
art. 11, § 8.—Knoxtenn Theatres y. 
McCanless, 151 S.W.2d 164, 177 Tenn, 
497. : 
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Ala. Local act regulating trials of 
misdemeanors in Lawrénce county, as 
amended, is not violative of constitu- 


STATUTES 

tional provision prohibiting L 
private or local laws’? in cases provid- 
ed for by general laws. Loc.Acts 1919, 
p. 86, as amended by Loc.Acts 1920, 
Sp.Sess., p. 171; Const. 1901, § 105.— 
England v. State,_197 So. 365, answer 
Hy Steer question conformed to 197 

0. 3 

Ala.App. Local act regulating trials 
of misdemeanors in Lawrence county, 
as amended, is not violative of con- 
stitutional provision prohibiting ‘“‘spe- 
cial, private or local Jaws” in cases 
provided for by general laws. Loc. 
Acts 1919, p. 86, as amended by Loe. 


Acts 1920, Sp:Sessi; p: 171; Const. 
1901, § 105. (Response of Supreme 
Court to certified questions.)—HEng- 


land v. State, 197 So. 369, conforming 
pees to certified question 197 So. 
oO . 


Cal. Where existing general laws 
provided for uniform method of pub- 
lication of delinquent tax lists, an 
act setting up a special pr¢écedure for 
publication of delinquent tax lists in 
counties of the first class, of which 
Los Angeles County was the only one, 
was unconstitutional as violative of 
constitutional provision requiring that 
all laws of a general nature have a 
uniform operation and of constitution- 
al .provision prohibiting legislature 
from passing special laws for assess- 
ment or collection of taxes or in any 
case where a general law can be made 
applicable. St.1939, pp. 1321 and 1322 
to 1925, §§ 3356 and 3391 to 3403; 
Const. art. 1, § 11, art, 4, § 25, subds. 
10, 33—Consolidated Printing & Pub- 
lishing Co. v. Allen, 112 P.2d 884. 

Ga. The statute providing for vali- 
dating bonds and proceedings for their 
authorization and issuance by cities in 
financing projects aided by loans or 
grants from federal government, is not 
unconstitutional as ‘special legislation” 
in yiolation of constitutional provision 
providing for uniform operation of gen- 
eral laws and prohibiting enactment of 
a special law in any case for which pro- 
vision has been made by an existing 
general law. Laws 1939, pp. 178, 179, 
$§ 3, 4;. Const. art. 1, § 4, par. 1.— 
Town of McIntyre vy. Scott, 12 S.H.2d 
883, 191 Ga. 4738. 


Ill, A law is not to be regarded as 
class legislation merely, because it 
affects one class and not another, if it 
affects all members of same Class alike. 
—Littell v. City of Peoria, 29 N.H.2d 
533,374 Ill. 344. 


Whether law is general, local or spe- 
cial, within constitutional provision 
prohibiting enactment of special laws 
where general laws can be made ap- 
plicable, does not depend upon number 
of things within scope of its operation, 
and to be ‘‘general’’ act need not op- 
erate in every place and upon every 
person in state, but it is sufficient if 
every place or person brought within 
relations or circumstances provided for 
is affected by law. Smith-Hurd Stats. 
Const. art. 4, § 22.—Littell v. City of 
Peoria, 29 N.E.2d 533, 374 Ill, 344. 

An act is not “local” or “special,” 
within constitutional provision prohib- 
iting enactment of local or special laws 
where general laws can be made ap- 
plicable, merely because it operates in 
but one place or upon a_ particular 
class of persons or things, provided 
there is a reasonable basis for legisla- 
tive classification. Smith-Hurd Stats. 
Const. art. 4, § 22.—Littell v. City of 
Peoria, 29 N.H.2d 533, 374 Ill. 344, 

A law may be ‘general,’ within con- 
stitutional provision prohibiting enact- 
ment of special laws where general 
laws can be made applicable, notwith- 
standing that it may operate in only 
a Single place, where conditions neces- 
sary to its operation exist. Smith- 
Hurd Stats.Const. art. 4, § 22.—Littell 
v. City of Peoria, 29 N.H.2d 533, 374 
Ill. 344. 

Classifications of persons or objects 
for purposes of legislative regulation 
are not open to objection under consti- 
tutional provision prohibiting enact- 
ment of special laws where general 
laws can be made applicable, if they 
are not arbitrary, but are based upon 
some. substantial difference bearing 


“special, - 
Hurd Stats.Const. art. 4 


proper relation to classification. $1 


, § 22.—Li ps 
H:2d+583, 374 

Ill, Although arbitrary legislative 
classification of municipalities based 
only on difference in population cannot 
be sustained under constitutional provi- 
sion prohibiting enactment of special 
laws where general laws can be made 
applicable, municipalities may be 
classified on population basis if it has 
some reasonable relation to purpose 
and object of legislation, and in some 
rational degree accounts for variant 
provisions of enactment. Smith-Hurd 
Stats.Const. art. 4, § 22.—Littell |v. 
oie of Peoria, 29 N.E.2d 533, 374 Il. 
344. 


Kan. The constitutional provision 
that all laws of a general nature shall 
have a uniform operation throughout 
the state, and that in all cases where 
a general law can be made applicable, 
no special law shall be enacted, is not 
contravened’ by a statute which is gen- 
eral in form, and which operates uni- 
formly on all members of a class, un- 
less the classification established is 
arbitrary and capricious. Const. art. 
2, § 17.—Thompson y. Board of Com’rs 
Depa County, 106 P.2d 700, 152 Kan. 

A statute defining and establishing a 
class to which its provisions are made 
applicable is not to be invalidated un- 
der constitutional provision that all 
laws of a general nature shall have a 
uniform operation throughout the state, 
and that in all cases where a general 
law can be made applicable, no special 
law shall be enacted, merely by show- 
ing that a more reasonable classifica- 
tion might have been made or~ that 
some inequalities may exist under its 
operation. Const. art. 2, § 17—Thomp- 
son v. Board of Com’rs of Reno Coun- 
ty, 106 P.2d 700, 152 Kan. 610. 

Kan. The statute limiting tax levy 
generally to 6.0 mills, but providing 
that aggregate levy for school district 
maintaining accredited high school 
shall not exceed 14.0 mills, and pro- 
viding that in any district in. which 
high school and grade school are main- 
tained by separate levies, grade school 
may make levy which, when added to 
levy for high school purposes, will not 
exceed 14.0 mills, does not contravene 
constitutional provisions that all laws 
of a general nature shall have a uni- 
form operation throughout state, and 
that in all cases where a general law 
can be made applicable, no special law 
shall be enacted, unless classification 
established is arbitrary and capricious, 
Gen.St.Supp. 1939, 79-1956; Const. art. 
2, § 17—Thompson v, Board of Com’rs 
of Reno County, 106 P.2da 700, 152 
Kan. 610. 

The statute limiting tax levy gen- 
erally to 6.0 mills, but providing that 
aggregate levy for school district main- 
taining accredited high school shall not 
exceed 14.0 mills, and providing that 
in any district in which high school 
and grade school are maintained by 
separate levies, grade school may make 
levy which, when added to levy for 
high school purposes, will not exceed 
14.0 mills, does not contravene con- 
stitutional provisions that all laws of 
a general nature shall have a uniform 
operation throughout state, and that in 
all cases where a general law can be 
made applicable, no special law shall 
be enacted. Gen.St.Supp.1939, 79-1956; 
Const. art. 2, § 17.—Thompson y. Board 


v. City of Peoria, 29 N 
Ill. 344. 


of Com’rs of Reno County, 106 P.2d 
700, 152 Kan. 610. 
Kan. The act providing for an ex- 


tension of the course of study in high 
schools in certain school distriets main- 
taining a high school in cities of the 
third class, and in counties having a 
population of not less than 12,090 nor 
more than 15,700, is a ‘general law” 
and not a “special law” within meaning 
of constitutional provision that all laws 
of a general nature shall haye a uni- 
form operation throughout the state, 
and in all cases where a ‘general law’ 
can be made applicable, no ‘special 
law” shall be enacted, where there were 
fourteen counties within the act. Laws 


4 3 
Rura igh School No. 6, Doniphan 
County v. Board of Com’rs of Brown 
County, 109 ‘P.2d 154, 1538 Kan, 49; 
Rural High School, No. 6, of Doniphan 
County v. Board of Com’rs of Brown 
County, 110 P.24 748, 153 Kan. 49. 

_ Kan. Special legislation is not pro- 
hibited by provision of Constitution 
that all laws of a general nature shall 
have uniform operation throughout the 
state and in cases where a general law 
can be made applicable, no special law 
shall be enacted. Const. art. 2, § 17.— 
Higgins v. Board of Com’rs of John- 
son County, 112 P.2d 128, 153 Kan. 
280, 560. 

In determining whether a_ general 
law could be made applicable in case 
for which special legislation has been 
enacted, the court must consider the 
nature and purpose of the legislation, 
and the conditions and circumstances 
under which it was enacted. Const. 
art. 2, § 17.—Higgins v. Board of 
Com’rs of Johnson County, 112 P.2d 
128, 153 Kan. 280, 560. 

Kan. In action to enjoin Johnson 
county from issuing bonds under act 
relating to airports, on theory of un- 
eonstitutionality of the act whose ap- 
plication to counties was based on a 
population basis, evidence sustained 
finding that the act applied only to 
sohnson county and was passed by the 
Legislature to meet a national emer- 
gency. Laws 1941, Senate Bill No. 37, 
§§ 1-7: Const. art, 2, § 17.—Higgins Vv. 
Board of Com’rs of Johnson County, 
112 P.2d 128, 153 Kan, 280, 560. 

The Act relating to airports and bas- 
ing its application to counties on a 
population basis is “special legisla- 
tion” since, there is no reasonable 
probability that any county other than 
Johnson county will ever be situated 
so that it can be classified under the 
act, but the act does not violate con- 
stitutional provision requiring all laws 
_of general nature to have uniform op- 
eration throughout state and prohibit- 
ing passage of “special law’ where 
general law can be made applicable, 
since the act was passed for purpose 
of meeting a national emergency which 

purpese could not be fulfilled by a gen- 
eral law applicable to other counties. 

Laws 1941, Senate Bill No. 37, §§ 1-7; 
Const. art. 2, § 17.—Higgins v. Boar 
of Com’rs of Johnson County, 112 
P.2d 128, 153 Kan. 280, 560. 

Kan. The so-called equalization stat- 
ute relating to high school tuition is 
not violative of constitutional provi- 

sion that laws of a general nature shall 
have a uniform operation and_ that, 
where a general law can be made ap- 
plicable, no special law shall be en- 
acted, nor is it violative of provision 
that no law shall be amended unless 
the new statute contains the act amend- 
ed and repeals the amended sections. 
Gen.St.1935, 72-3804, 72-3805; Const. 
art. 2, §§ 16, 17.—Miltonvale Rural 
High School No. 1, Counties of Cloud 
and Ottawa v. Clay County Commun- 
ity High School, 118 P.2d 1095, 153 
Kan. 756. 

Ky. The statute providing that 
when public improvement ordered to 

be constructed in city of first class is 
such that it may be lawfully construct- 
ed at cost of owners of adjacent land, 
the cost thereof shall be apportioned 
against realty owned by state in like 
manner as against any other land, is 
not unconstitutional on ground that 
it is “local and special legislation” 
within constitutional provisions, pro- 
hibiting local or special legislation re- 
lating to streets, and the passage of 
special laws where a general law can 
be made applicable and passage of 
special laws to take effect upon ap- 
proval of any authority other than 
the general assembly. Ky.St.1936, § 
2833a; Const. §§ 59, 60, 156—Logan 
vy. City of Louisville, 142 S.W.2d 161, 
283 Ky. 518. : 

Minn. The provision of the Unem- 
ployment Compensation Law under 
which protection of the law is denied to 
employees who perform services out- 
side of the corporate limits of cities 
of 10,000 population for an employer 
who has paid all contributions due and 


§ 17.— | 


2 28m ROTESs coe, 
periods and is not subject to the Fed- 
eral Social Security Act is not void 
as unreasonable legislative classifica- 
tion. Mason’s' Minn.St.Supp.1938, H 
4337-39; Mason’s Minn.St.Supp.1940, 

4337-22, subd. H (6) (k); Const.Minn, 
art; 4,'§§° 33, 34; art. 9,;$ 1; U/S:C.A. 
Const. Amend. 14.—Eldred v. Division 
of Employment and Security, Depart- 
meat of Social Security, 295 N.W. 

Okl. A special legislative enactment 
granting permission to an individual 
to sue the state for damages to prop- 
erty as the result of the construction 
of a public improvement, does not vio- 
late that section of the Constitution 
providing that laws of a general na- 
ture shall have a uniform operation 
throughout the state, and, where & 
general law can be made applicable, 
no special law shall be enacted. Laws 
1935, c. 65, art. 17; Okl.St.Ann.Const. 
art. 5, § 59.—State ex rel. Oklahoma 
State Highway Commission v. Horn, 
105. P.2d 234., 

Okl. A special legislative enactment 
granting permission to an individual 
to sue the state for damages to proper- 
ty as the result of the construction of 
a public improvement, does not violate 
that section of the constitution provid- 
ing that laws of a general nature shall 
have a uniform operation throughout 
the state, and where a general law can 
be made applicable, no special law 
shall be enacted. Laws 1935, c. 65, 
art. 4; Okl.St.Ann.Const. art. 5, § 59.— 
State v. Adams, 105 P.2d 416. 

Okl. The statute authorizing addi- 
tional salary for district judges in dis- 
tricts having population in excess of 
200,000 and containing a city with 
population exceeding 100,000 did not 
violate constitutional provision requir- 
ing laws of general nature to have a 
uniform operation and prohibiting en- 
actment of special laws where a gen- 
eral law can be made applicable, not- 
withstanding that statute might result 
in higher salaries for judges in cer- 
tain districts in which ratio of popula- 
tion to number of judges was lower 
than in unaffected districts. 74 Okl1St. 
Ann. § 251b; OkI.St.Ann.Const. art. 6, 
§ 59.—Bell v. Crum, 106 P.2d 518. 

Okl1.Cr.App. Special statutes may be 
enacted by the Legislature, dealing 
with certain classes of crime, though 
general statutes  exist—Wilkins  v. 
State, 104 P.2d 289. 

8.C. The object of constitutional 
provision prohibiting a special law 
where a general law can be made ap- 
plicable is to eradicate special legisla- 
tion involving a multiplicity of laws 
and to substitute general laws when- 
ever possible to do so. Const. art. 3, 
§ 34, subd. 9.—Sansing v. Cherokee 
County Tourist Camp Board, 10 S.B.2d 
LD ped ODS. Cre itis 

S.C. The statute creating the Cher- 
okee County Tourist Camp Board vio- 
lates the constitutional provision pro- 
hibiting special legislation and is un- 
constitutional, since such statute is a 


“special law’’ where a general law 
could be made applicabie. Act June 
9,7 1939, 841) St. at? arge, p. 402; 


Const. art. 3, § 34, subd. 9.—Sansing 
y. Cherokee County Tourist Camp 
Boards a0 \SHi2ai 157, LISS. C167. 

The statute creating the Cherokee 
County Tourist Camp Board could not 
be held constitutional as applied to 
plaintiffs’ tourist camps, which were 
situated in Cherokee county, on theory 
that camps were located on a high- 
way which carried a great volume of 
interstate traffic and that such would 
contribute to a character of itinerant 
patronage at camps which would not 
be common in all respects to similar 
camps located elsewhere in _ state, 
where highway carried same _ traffic 
through neighboring counties wherein 
there was no similar applicable statute 
governing tourist camps and operation 
thereof. Act June 9, 1939, 41 St. at 
Large, p. 402.—Sansing v. Cherokee 
County Tourist Camp Board, 10 S.H.2d 
157, 01950 8 Cid: 

S.C. Where subject of disposal of 
proceeds of sale of contraband liquors 


M i - - q ine , «< _— 
payable for employment during prior 


was covered by general law, 

directing sheriff to sell at publ a 

tion a quantity of liquor and o au: ; 
ra. 
a 


tomobiles seized in a particular. 
and to deposit money received 
sale with treasurer of York Cou 
to credit of general county fund 
stituted “special legislation” violativ 
of constitutional provision against en 
actment of special law, where gener 
law can be made applicable. Act 
14, 1935, § 17, 39 St. at Large, p. 335 
Act June 10, 1940, No. 1342, § 5- 
Const. art. 8, § 34.—South Carolin 
Commission v. Moss, 11 S.H,2d 44 
S.C. 321. : 

S.C. The 


constitutional 


bly is not prohibited from en 
special provisions in general laws, 
not be construed so as to nullify 
stitutional purpose to secure g 
laws having uniform operation throug! 
out the state except where there — 
some logical basis and sound reas 
for special legislation. f art 
84, subd. 9.—Gillespie vy. 


_8.C. The act imposing one-year lim 
itation on action by state or cour : 
officer or employee for salary, fees, or 
other obligation for services, or Si 
month limitation if cause of action 
crued prior to effective date of a 
which act does not apply to countie 
having population of over 85,000, v 
lated constitutional provision that 
special law shall be enacted where 4 
general law can be made applicable. 
Acts March 17, May 9, 1938, 40 St. a 
Large, pp. 1631, 1893; Const. art. 
34, subd. 9.—Gillespie v. P 
County, 14 §.B.2d 900, 197 S.c. 
Under the _ constitutional provi 
that no special law shall be enac 
where a general law can be mad 
plicable, act imposing one-year limi 
tion on action by state or city office 
or employee for salary, fees, or’ 
obligation for services, or six-mont 
limitation if cause of action accrued 
prior to effective date of act, w 
act does not apply to counties ha 
population of over 85,000, is uncons 
tutional as a whole and cannot be sus 
tained in part by striking out provision 
making act inapplicable as to such 
counties, 193% 
40 St. at Large, pp. 1631, 1893; Const. 
art. 3, § 34, subd. 9.—Gillespie v. Pick 
ens County, 14 §.B.2d 900, 197 S.C. 21 


Tenn. The statutes providing mini- 
mum salaries for teachers employed in 
schools of city of Chattanooga are un- 
constitutional as ‘special legislation’ 
for benefit of individuals, inconsisten 
with general laws, because conflictin 
with General Educational Act, in view — 
of failure to show that city, operating 
under its charter, levied elementar 
school tax for operating expenses, s 
as to come within exception in Genera ; 
Educational Act. Pub.Acts 1925, ec. — 
115; Priv.Acts 1935, c. 621, as amend- — 
ed by Priv.Acts 1935, 
Const. ‘artPl, ($8 a artee lias 
ex rel. Smith v. City of Cha 
144 S.W.2d 1096. asus 

The constitutional provisions against 
deprivation of life, liberty or property — 
except by judgment of one’s peers or 
the law of the land, and against special 
legislation for benefit of individuals, in- ) 
consistent with general laws, apply to BS 
municipalities as well as to counties. 
Const. art. 1, § 8; art. 11, § 8—State 
ex rel. Smith y. City of Chattanooga, 
144 S.W.2d 1096. ; 

In mandamus action by Chattanooga 
teachers to compel payment of mini- 


5 


mum salaries, evidence held not to 
show that city operating under its 


charter levied an elementary school tax 
for operating expenses other than for 
grounds, buildings and equipment, and 
hence city was not excepted from Gen- 
eral Educational Act and statute fixing 
minimum salaries for teachers of Chat- 
tanooga was unconstitutional ag ‘‘spe- 
cial legislation.” Pub.Acts 1925, ec. 
115; Priv.Acts 1935, ¢. 621, as amend- ‘ 
ed by Priv.Acts 1935, Ex.Sess., c. 83; 
Const. art. 1, § 8; art. 11, § 8.—State 


rag | 
§ 811 
ee | o 
ex rel. Smith y. City of Chattanooga 
144 S.W.2a 1096. iy 

Tenn. The Legislature may constitu- 
tionally enact special laws affecting a 
municipality, usually by amendment of 
its charter, but this cannot be done 
with respect to matters governed by 

general laws applicable to the entire 
state and all counties and municipali- 
ties alike. Const. art. 11, § 8.—Clark v. 
Vaughn, 146 S.W.2d 351. 

‘fire election laws are general state- 
wide laws applicable to municipalities 
as well as other subdivisions of the 
istate government, and hence the Legis- 
jature cannot constitutionally amend a 
city charter by creating a board of 

-election commissioners for the city, 
with the duty of holding elections ror 

ty officials, etc. Code 1932, § 1947 et 
sseq.; § 3368; Priv.Acts 1939, c. 317; 
Const. art. 11, § 8.—Clark v. Vaughn, 
S.W.2d 35]. 
eachers’ Tenure Act es- 


is. ap- 
3 and 


other employees not appearing in the 


general law. Priv.Acts 1937, 3d Ex, 
Sess., c. 18, § 3; Code 1932, § 2325 
Bp nGLO))s,Const.-art. 1; $8; art. 11, § 8.— 


Knox County vy. State ex rel. Nighbert, 
147 S.W.2d 100 
§ 314 


Fla. The act creating housing au- 
thorities to undertake slum clearance 
is not unconstitutional as a “special 
law” violative of constitutional provi- 
sion stating that the Legislature shall 
provide by general law for incorporat- 
- ing such educational, agricultural, me- 
chanical, mining, transportation, mer- 
aheage and other useful companies as 
may be deemed necessary, but that, it 
shall not pass any special law on any 
PACES N LO ong) Cosmin goss, 
3, § 25.—Higbee v. Housing 
Authority of Jacksonville, 197 So. 479, 
143 Fla. 560. 
fel. Constitutional prohibition 
against passage of a special law grant- 
ing to any corporation, association, or 
individual special or exclusive privilege, 
- jmmunity, or franchise is intended to 
- preyent the enlargement of the rights 
or one or more persons and the impair- 
ment of or discrimination against the 
- vights of others. Smith-Hurd Stats. 
Const. art. 4, 22.—People ex rel. 
Heydenreich y. Lyons, 30 N.H.2d 46, 
374 Ill. 557. 
To avoid falling within constitutional 
inhibition of “local legislation” classi- 
fication of subjects or objects in a stat- 
ute must be based upon some reason- 
able and substantial difference in kind, 
; situation, or circumstance bearing a 
o: proper relation to the purposes to be 
obtained by the statute. Smith-Hurd 
Stats.Const, art. 4, § 22.—People ex rel. 


Heydenreich v. Lyons, 30 N.H.2d 46, 
374 Ill. 557. 
Tenn. The Teachers’ Tenure Act es- 


tablishing a civil service system for 
; teachers ete. in public schools, and 
which on a population basis igs ap- 
plicable alone to Knox county, with 
the exception of section 3 providing 
the ground for dismissal of teachers, 
and other employees not specified in 
the general law, is not violative of 
constitutional provisions as undertak- 
i, ing to impose limitations and burdens 
. on Knox county different from those 
imposed by the general law, or because 
it undertakes to grant to teachers re- 
ferred to therein privileges and im- 
munities other than those conferred 
by the general law. Priv.Acts 1937, 
8d Px.Sess., c. 18, §§ 1, 2; Const. art. 
1, § 8; art. 11, § 8—Knox County v. 
State ex rel. Nighbert, 147 S.W.2d 100. 
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Del. A law is ‘yeneral”’ and “uni- 
form” if all persons in the same cir- 
cumstanees are treated alike.—State ex 


rel. Morford y. Tatnall, 21 A.2d 185, 


aet Sect bast » 
STATUTES 

Neb. An act is a “general law,” and 
not a “special law’’ or “local law,” if 
it operates alike on all persons or lo- 
calities of a class or who are brought 
within the relations and circumstances 
provided for, if the classification so 
adopted by the Legislature has a basis 
in reason and is not purely arbitrary. 
—Bauer vy. Game, Forestation and 
Parks Commission, 293 N.W. 282. 

If a law affects equally all persons 
who come within its operation, it can- 
not be a “local law’ or ‘‘special law” 
within the meaning of the Constitu- 
tion.—Bauer v. Game, Forestation and 
Parks Commission, 293 N.W. 282, 

“General laws’? are those which re- 
late to or bind all within the juris- 
diction of the lawmaking power, and 
if a law is general and operates uni- 
formly and equally on all brought 
within the relation and circumstance 
for which it provides, it is not a ‘lo- 
eal law” or “special law’ in the con- 
stitutional sense.—Bauer v. Game, For- 
estation and Parks Commission, 293 
N.W. 282. 

A statute is not a “special law’ or 
“local law’’ merely because it prohibits 
doing a thing in a certain locality, and 
it is notwithstanding that fact a ‘‘gen- 
eral law” if it applies to all citizens of 
the state, and deals with a matter of 
general concern.—Bauer v, Game, For- 
estation and Parks Commission, 293 
N.W. 282. 

Okl. A special legislative enactment 
granting permission to an individual 
to sue the state for damages to proper- 
ty as the result of the construction of 
a public improvement, does not violate 
that section of the Constitution pro- 
viding that laws of a general nature 
shall have a uniform operation 
throughout the state, and, where a 
general law can be made applicable, no 
special law shall be enacted. Laws 
1935, ec. 65, art. 17; Okl.St.Ann.Const. 
art. 5, § 59.—State ex rel. Oklahoma 
State Highway Commission v. Horn, 
105 P.2d 234; State v. Adams, 105 
P.2d 416. 


Tenn. Generally, a statute which re- 
lates to persons or things as a class is 
a “general law,’ whereas a_ statute 
which relates to particular persons or 
things of a class is a “special law.’— 
Nashville Gas & Heating Co. v. City 
ete ene 152 S.W.2d 229, 177 Tenn. 

A “general law” is one neither for 
one or more particular persons, nor to 
operate exclusively in particular part 
or parts of a state—Nashville Gas & 
Heating Co. v. City of Nashville, 152 
S.W.2d 229, 177 Penn. : 590. 

Tex.Civ.App. A law, to be a ‘general 
law”, and not a “special law” or ‘local 
law” within meaning of constitutional 
provision that the Legislature shall not, 
except as otherwise provided in the 
Constitution, pass any “local law’ or 
“special law’’, with respect to certain 
matters, must apply to a class as such, 
and not to only a part of such class, 
and there must be a class designated on 
some reasonable basis, having regard to 
the purpose of thé law, as distinguished 
from a Glass designated on a purely ar- 
bitrary basis, that is, one without 
logical relationship to the purposes of 
the statute. Vernon’s Ann.St.Const. art. 
3, § 56.—Miller v. El Paso County, 146 
S.W.2d 1027, error granted. 
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Alaska. A “‘special law’’ is one relat- 
ing to particular persons or things or 
to particular persons or things of a 
class or one operating on or over only 
portion of a class.—U. S. v. Stromberg- 
er, 9 Alaska 689. 

Mich. Class legislation is unconsti- 
tutional only when shown to be unrea- 
sonable, arbitrary, and capricious.— 
Jeffries vy. Blection Commission of 
Wayne County, 293 N.W. 546, 294 
Mich. 255. 

Pa.Com.Pl. The Beverage License 
Law, 47 P.S. § 84 et seq., is a general 
law and not a local or special act reg- 
ulating trade, and the provision in said 
act requiring the purchase and sale of 
malt or brewed beverages for cash is 
a reasonable regulation and ig in fur- 
therance of the general purpose of the 


act.—Crane v. (Pennsylvania 
Control Board, 50 Dauph. 401. 

Tenn. Generally, a statute which ce- 
lates to persons or things as a class is 
a “general law,’ whereas a_ statute 
which relates to particular persons or 
things of a class is a ‘“‘special law.”’— 
Nashville Gas & Heating Co. v. City 
See ale 152 §.W.2d 229, 177 Tenn. 


¢ 


§ 326 

Neb. The act creating and _ estab- 
lishing a state game refuge between 
certain counties is not a “local law” 
or “special law’ within meaning of the 
section of the Constitution providing 
that the Legislature shall not pass a 
“local law” or “special law” for the 
protection of game or fish. Laws 1939, 
ce. 43; Const. art. 3, § 18.—Bauer v. 
Game, Forestation and Parks Commis- 
sion, 293 N.W. 282. . 

§ 328 
Pa. The Pennsylvania Labor | Rela- 
tions Act is not invalid as “special leg- 
islation” regulating labor, but is valid 
“general legislation’. 43 P.S. § 211.5; 
P.S.Const. art. 3, § 7.—In re W. T. 
Grant Co., 17 A.2d 614, 341 Pa. 70. 

Pa. The Consumer Discount Com- 
pany Act, applicable by its terms to 
business of making loans in the amount 
of $1,000 or less, was not invalid as 
creating artificial classes, but merely 
recognized a real distinction in eco- 
nomic and social significance between 
loans of different sizes. 7 P.S. § 761 
—1 et seq.; P.S.Const. art. 1, § 1; art. 
3, § 7; U.S.C.A.Const. Amend, 14.— 
Equitable Credit & Discount Co. v. 
Geier, 21 A.2d 53, 342 Pa. 445. 

The Consumer Discount Company 
Act was not invalid because excluding 
individuals and partnerships from its 
privileges, nor because inapplicable by 
its terms to bona fide sales on install- 
ments or under conditional sales con- 
tracts, leases or bailments. 7 P.S. 
761—1' et seq.; P.S.Const.: art. 1} 8) 4; 
art. 3, § 7; U.S.C.A.Const. Amend, 14.— 
Equitable Credit & Discount Co. v. 
Geier, 21 A.2d 53, 342 Pa. 445. 

Pa.Com.Pl. The classification 
forth in the Consumer 
OLN ST Reta PES: 761-1 et seq., is 
valid; the Act is, therefore, general 
and not special.—Equitable Credit & 
Discount Co. v. Geier, 49 Dauph. 80. 

The Consumer Discount Act of 1937, 
7 P.S. § 761-1 et seq., is not local or 
special legislation because it extends 
only to domestic corporations organized 
under the Business Corporation Act of 
1933, 15 P.S. § 2852-1 et seq., and ex- 
cludes under its operation loans of 
$300 or less, or loans in excess of 
$1000 which may be made by individu- 
als, partnerships and foreign business 
corporations.—Hquitable Credit & Dis- 
count Co. v. Geier, 49 Dauph. 80. 


It is not a valid ground of attack 
that the business is limited to corpo- 
rations.—Equitable Credit & Discount 
Co. v. Geier, 49 Dauph. 80. 

The Consumer Discount Act, 7 P.S. 
§ 761-1 et seq., is not special legisla- 
tion because it excludes from its appli- 
cation banks, and persons and organi- 
zations selling personal property, in 
transactions wherein the purchaser may 
pay any part of the purchase price in 
installments, or wherein the sale is 
made under conditional sale contract, 
lease or bailment.—Hquitable Credit & 
Discount Co. v. Geier, 49 Dauph, 80. 

8 329 

Cal. The statute authorizing county 
boards of supervisors to release liens 
held against property of indigent re- 
cipients of public aid or to subordinate 
the liens to incumbrances executed by 
the recipients does not violate constitu- 
tional provision prohibiting the Legis- 
lature from passing any “local law” 
or “special Jaw” authorizing the crea- 
tion, extension, or impairment of liens, 
Since the classification of indigent aged 
as a group is based upon a clear dis- 
tinction between them and other in- 
dividuals and applies equally to all 
persons embraced in the class. St. 
1939, p. 2245, § 2227; Const. art. 4, 

10 
Pension Act, 


set 
Discount Act 


25.—AlJameda County v. Janssen, 
P.2d 11, 180 AIL.R. 1141 
Minn. The Old Age 


of age ‘ 
Vidiate’r the constitutional safe- 
guard of the state constitution against 
“special legislation.” Laws 1939, ec. 


315. Const: vart..44; 33.—Dimke vy. 
Finke, 295 (NOW. 75. 4 
331 

Pa. Provisions in the Pennsylvania 


Unemployment Compensation Law _ re- 
quiring that overdue contributions bear 
interest at rate of one per cent. per 
month are not violative of constitution- 
'al prohibition against passage of local 
or ‘special laws fixing rate of interest’, 
since the statute applies to all employ- 
ers and the classification is therefore 
proper, particularly since 12 per cent. 
interest has traditionally been the pen- 
pity for nonpayment of taxes. 43 P. 

$§ 788, 789; P.S.Const. art. 3, § 7.— 
“pelea ate v. Perkins, 21 A.2a 45. 
342 Pa. 529. 

Pa.Com.Pl. Since the unemployment 
compensation act, 43 P.S. 751, ap- 
plies to all persons who may be sub- 
ject to its terms, namely all employers 
in the State of Pennsylvania, there is a 
proper classification, and it cannot be 
held that Secs. 308 and 309 of the 
Act, 43 P.S. §§ 788, 789, which pro- 
vide that contributions which are un- 
paid when due shall bear interest at 
the rate of 1% per month violate Art. 
III, See. 7 of the Penna. Constitution 
which prohibits local or special laws 
fixing the rate of interest—Common- 
wealth y. Perkins, 50 Dauph. 18. 


§ 333 

Tex. The act creating a public char- 
itable non-profit corporation to be de- 
nominated ‘Navarro Community Foun- 
dation’”’, and giving the corporation the 
Same powers that were being exercised 
by unincorporated ‘‘Navarro Commun- 
ity Foundation’’ established as direct- 
ed by testator, provides for the erea- 
tion of a “private corporation” in vio- 
lation of the constitution, and is there- 
fore void and creates no corporation, 
and hence in action for construction of 
will by executors against corporation 
attempted to be created and legatees 
under will, no party was joined with 
legal authority to represent the trust 


estate. Vernon’s Ann.Civ.St. art. 
3263b; Vernon’s Ann.St.Const. art. 12, 
§§ 1, 2; Vernon’s Ann.Civ.St. art. 1319. 


—Miller v. Davis, 150 S.W.2d 973, 136 
Tex. 299, reversing 146 S.W.2d 1006. 
§ 336 
Tex. Within the meaning of the 
constitutional provisions that no pri- 
vate corporation shall be created ex- 
cept by general laws and that general 
laws shall be enacted providing for 
the creation of private corporations, 
corporations are, generally, public 
corporations and private Corer 
Vernon’s Ann.St.Const. art. 12, §§ 1, 2. 
—Miller v. Davis, 150 S.W.2d 973, 136 
Tex, 299, reversing 146 S.W.2d 1006. 


337 

Fla. An act, directing the _ state 
board of pensions to place the name of 
a designated person on the Confederate 
Pension Roll and pay such person the 
regular state pension allowed to Con- 
federate Soldiers and Sailors, did not 
create a ‘‘special pension’ but was a 
“general act’? requiring certain duties 
to be performed by the state board of 
pensions, and was effective for that 
purpose. Acts 1939, c. 19550.—State ex 
rel. Givens v. Holland, 2 So.2d 735. 


§ 338 

Ark. The statute authorizing an in- 
corporated town, irrespective of size 
and population, to become a eity of 
the second class by adoption of ordi- 
nance converting the town into second 
class city if majority of qualified vot- 
ers of the town should vote in favor 
of the ordinance, is not a “‘special law” 
or ‘local law’ prohibited by Consti- 
tution, but is a “general law” expressly 
authorized. by constitutional provision 
that General] Assembly may provide by 
general laws for organization and clas- 
sification of Sono and incorporated 
towns. Acts 1937, p. 1250, as amended 
ay Acts 1939, p. 519; Const. art. 12; 
§ 3: Amend. No, 14.—Gross y. Homard, 
144 S.W.2d 705. 


The test th 


‘Ss 
Social legislation is whether the stat- 
ute deals with matters of municipal 
government, or affects the municipali- 
ties in their governmental capacity. 
Const. art. 4, § 7, par. 11.—Board of 
Education of ‘Montclair v. Board of Hd- 
ucation Employees’ Pension Fund of 
ies County, 14 A.2d 783, 125 NiJ.L. 


The statute authorizing employees of 
boards of education in school districts 
in counties of first class, not other- 
wise entitled to pensions under any 
other statute, to associate themselves 
as a corporation for purpose of provid- 
ing a fund for their retirement on pen- 
sion, is not such “special legislation” 
as comes within inhibition of Consti- 
tution providing that» Legislature shall 
not pass special laws regulating in- 
ternal affairs of towns and counties. 
N.J.S.A. 18:5-68 to 18:5-82; Const. 


art. 4, § 7, par. 11.—Board of Bduca-— 


tion of Montclair v. Board of Educa- 
tion Employees’ Pension Fund of. Ds- 
oot County, 14 A.2d 783, 125 NJ.L. 


§ 348 

Ill, The net result of constitutional 
amendment authorizing General Assem- 
bly to pass any law, providing scheme 
or charter of local municipal govern- 
ment for city of Chicago, is to do away, 
so far as municipal government of the 
city is concerned, with the limitation 
concerning local and special laws and 
that of uniformity and to impose an- 
other, that of referendum. Smith-Hurd 
Stats.Const. art. 4, Siad-<Bcople ex rel. 
Toman v. William Davies Co., 31, N.H. 
2d. -602,..375 Ll. 397%. j : 


Mont. The statute providing for cre- 
ation by city of special improvement 
district revolving fund is not void as a 
“special law’ because not providing 
protection by general law for all hold- 
ers of all classes of municipal bonds in 
default, though part of project for 
carrying out improvement within the 
city, is outside the city. Rev.Codes 
only §§ 5277.1 to 5277.5; Const.Mont. 
art. § 26—Hansen v. City of Havre, 
114 Boa 1053. 

N.J. In determining whether a stat- 
ute is unconstitutional ‘‘special legisla- 
tion’, the legislative power to classify 
and differentiate among municipalities 
on the basis of their voluntary accept- 
ance of the Civil Service Act and to leg- 
islate with respect to them as a class is 
original with and equivalent to the 
legislative power to legislate with re- 
spect to civil service municipalities.— 
Devlin v. Cooper, 15 A.2d 630, 125 N. 
J.L. 414, affirming 11 A.2d 29, 124 N. 
J.L. 155. 


N.J. The test in determining wheth- 
er statute is unconstitutional as special 
legislation is whether the statute deals 
with matters of municipal government, 
or affects the municipalities in their 
governmental capacity. Const. art. 4, § 
7, par. 11.—Board of Education of 
Montclair v. Board of: Hducation Hm- 
ployees’ Pension Fund of Hssex Coun- 
ty, 17 A.2d 780, 126 N.J.L. 66, affirm- 
ing 14 A.2da 783, 125 NJ.L. 164. 

The statute authorizing employees 
of boards of education in school dis- 
tricts in eounties of first class, not 
otherwise entitled to pensions under 
any other statute, to associate them- 
selves ag a Corporation for purpose of 
providing a fund for their retirement 
on pension, is not such “special legis- 
lation” as comes within inhibition of 
Constitution providing that Legisla- 
ture shall not pass special laws regu- 
lating internal affairs of towns and 
counties. N.J.S.A. 18:5-68 to 18 :5-82; 
Const. art. 4, § 7, par. 11.—Board of 
HWducation of Montclair v. Board of 
Education Employees’ Pension ed 
of Essex County; 17 A.2d 780, 126 N 
L. 66, affirming 14 A.2d 783, 125 Nr 
J.u. 164. 

N.Y.Sup. The Wicks Law relating to 
employment in unification of municipal 
transit facilities, being by its terms 
applicable to all cities, was within pow- 
er of legislature to enact under con- 
stitutional provision permitting legis- 
lature to act in relation to property, 


ing 
statute is. SS COnAt GORA! ‘as. 


‘remission shall be made to superinten 


affairs or government: of. an ity 
by general laws. Laws 1939, ¢.. 9 
Const. art. 9, § 11. —McKinnon v. 
laney, 27 N.Y. 2d (30S 

Pa. The statute vesting in “the ieee i 
monwealth the title to and r ee 
operate all property theretofore 
by counties, cities or institution. 
tricts, for the care of mental pa specia 
is not. invalid as “local and 
legislation” 
counties. 
Const. art. 3, 
stitution Dist. v. Commonwealth, 
A.2d 212, 841 Pa, 49. 

Tenn. "The Legislature may Jes 
tionally enact special laws affecti 
municipality, usually by amendme 
its charter, but this cannot b 
with respect to matters path es 


general laws applicable to t 
state and all counties and m 
ties alike. Const. art. 11, 
v. Vaughn, 146 S.W.2d 351. ; 

Tenn. Special statutes affectin 
ties in their governmental or. Pp 
eapacity are not invalid under the 
tions of the Constitution prohi 
the enactment of special or local. 
—Knox County v. State ex aoe 
bert, 147 S.W.2d 100. 


Tex.Civ.App. The situation con - 
ing the Legislature at the time of th 
passage of an act is of prime i m 
portance in determining whether 
act is a special or local law within e 
stitutional prohibition against re 
ing affairs of counties by a speci at 
Vernon’s Ann.St.Const. art. 3, § 
Miller v. El Paso County, 146— 
1027, error granted. 


§ 350 

Fla. The act respecting distrib 
of state racing tax funds receive 
counties having population of not. 
than 4,000, nor more than 4,0 
void as “general law’’, since it 
have applied only to Cha otte ¢ 
Acts. 1937, c¢. 18091.—State 
Soares va Lee, 200 So. 909. : 
classification 


tionship between purposes of th 
ute and population of the counties. Se 
statute is in reality a “special act” and 
cannot stand unless constitutional p 
vision relating to passage of) speci: 
acts is complied with. Const. 
21.—State ex rel. Blalock v. Lee, 1 
2d 193. } B 
Fla. The statute providing for th 
remission of moneys to the severa 
counties of the state’ except that in 
counties having population of not less 
than 16,000 and not more than 18,40 


ents of public instruction and that th Bie 
money so remitted shall be used to pa 
salaries of teachers in public schools 
is void because not based on a reasona- 
ble classification. Acts 1933, ¢. 161 
and § 1.—State ex rel. Blalock v. Li egal 
So.2d 193. 


Fla. The statute providing for the, 
remission of moneys to the sever 
counties of the state, exeept th 
counties having population of not 
than 16,000 and not more than 18,400, 
remission shall be made to superin- 
tendents of public instruction and tha 
the money so remitted shall be used 
to pay salaries of teachers in public 
schools is void because not based on a | 
reasonable classification and because it — 


cannot: be sustained as a “local or 
special law’ where there was no publi- ay 
cation of notice as required by consti- 
tution. Acts 1933, c. 16125, and § 1; > 


Const. art. 3, § 21.—State ex rel. Board — 
of Public Instruction for Brevard Coun- — 
ty v. Lee, 1 So.2d 196. : 
Ill, The statute authorizing detach- 
ment of territory from one high school 
district and addition thereof to an- 
other, provided territory remaining in 
original district and district to which 
detached territory shall be added each 
contains city or village of at least 2,000 
inhabitants, is unconstitutional as 
pep eee! legislation”. Smith-Hurd Stats. 


CneL22 8S 99a; Smith-Hurd Stats.Const. 
art. y § 22.--People ex rel. Aitken v. 
Robertson, 35 N.E.2d 73, 376 Ill. 609. 


—§ 350. é 
Yenn. The Teachers’ Tenure Act es- 
tablishing a civil service system for 
teachers etc. in public schools, and 
which on a population basis is ap- 
plicable alone to Knox county, with 
; the exception of section 3 providing 
the ground for dismissal of teachers, 
and other employees not specified in 
the general law, is not violative of con- 
stitutional provisions as undertaking 
to impose limitations and burdens on 
Knox county different from those im- 
posed by the general law, or because it 
€ undertakes to grant to teachers re- 
_ ferred to therein privileges and im- 
- -gaunities other than those conferred 
by the general law. Priv.Acts 1937, 3d 
'Ex.Sess., c. 18, §§ Tapas (ConstiarticA, 
Bah 8; art. 11, § 8—Knox County v. 
-  $tate ex rel. Nighbert, 147 S.W.2d 100. 
ex. Resort to population brackets 
_. for purpose of classifying subjects for 
_ Jegislation is permissible where spread 
‘ of population is broad enough to in- 
elude or segregate a substantial class 
and population bears some real rela- 
in tion’ ab ‘subject of legislation and af- 
fords fair basis for classification. Ver- 
-non’s Ann.St.Const. art. 3, § 56.—Mill- 
er v. El Paso County, 150 S.W.2d 1000, 
Be, Tex. 370, reversing 146 S.W.2d 
(1027. 
Tex. The classification of municipal- 
ities by statute cannot be adopted arbi- 
_ trarily on a ground without founda- 
tion in difference of situation or cir- 
ae cumstances of municipalities placed in 
different ‘classes, but there must be 
+ gome reasonable relation between situ- 
ation of municipalities classified and 
purposes and objects to be attained or 
something which accounts in some rea- 
- sonable degree for division into class- 
es. Vernon’s Ann.St.Const. art. 3, § 56. 
-—Miller vy. El Paso County, 150 S.W.2d 
1000, 136 Tex. 370, reversing 146 S.W. 
ee 20) 1027. 
_. Tex. The, act authorizing commis- 
sioners’ court of any county having 
- population of not less than 125,000, nor 
more than 175,000, inhabitants and 
-  eontaining city with population of not 
less than 90,000 inhabitants, as shown 
by last preceding federal census, to 
levy direct tax for purpose of adver- 
_ tising and promoting growth and de- 
x velopment of such county and its coun- 
ty seat, is local law presumably intend- 
ed by legislature to apply only to El 
Paso County from time of its adoption 
until 1940, and hence void as making 
unreasonable classification bearing no 
relation to object sought to be accom- 
plished by act: Vernon’s Ann.Civ.St. 
art. 2352b, §§ 1-3; Vernon’s Ann.St. 
i Const. art. 8, § 56.—Miller v. El Paso 
County, 150 S.W.2d 1000, 136 Tex. 
370, reversing 146 S.W.2d 1027. 


Tex. The statute governing employ- 
: ment of county traffic officers, except- 
ing counties between 195,000 and 205,- 
000 population, was void as a “local 
or special law’, embodying an arbi- 
trary classification. Vernon’s Ann.St. 
Const. art. 3, § 56; Vernon’s Ann.Civ. 
aN St. art. 6699b, §§ 1, 4.—Anderson y. 
\ Wood, 152 S.W.2d 1084, reversing 
Wood v. Anderson, 143 S.W.2d 96. 
Tex.Civ.App. For some purposes of 
classification, the population of a coun- 
ty is the proper basis.—Miller y. El 
Paso County, 146 S.W.2d 1027, error 
granted. 
351 


Mich. Size and population of cities 
are not unreasonable standards for 
Legislature to adopt in classification 
of cities for purpose of application 
of laws.—Tribbett v. Village of Mar- 
cellus, 293 N.W. 872, 294 Mich. 607, 
followed in Rood v. City of Lapeer, 
293 N.W. 878, 294 Mich. 621. 

The statute authorizing disconnec- 
tion of land lying within corporate 
limits of city or village, from such 
city or village under certain circum- 
stances, which is not applicable to pro- 
osed disconnection of lands from 
ties of over 7,000 population or from 


i 


class legislation’’, Comp.Laws 
940, § 2344-1 et seq.; Const. art. 
».—Tribbett v. Village of Mar- 
B93 N.W. 872, 294 Mich. 607, 


293 N.W. 878, 294 Mich. 621. 

Mo. Population may _ be properly 
used as the basis for classification in 
a general law regulating cities and 
counties when such classification is 
reasonable and germane to the pur- 
pose of the law.—Roberts v. Benson, 
142, S.W.2d 1058. : 

Mo. That an act may apply at time 
of its enactment only to one county 
or to one city because of a classification 
on basis of population does not make 
the act an unconstitutional ‘special 
act” rather than a “general law’. Mo. 
St.Ann.Const. art. 4, 53.—Roberts v. 
Benson, 142 S.W.2d 1058. 

Mo. The statute making it a -mis- 
demeanor for a railroad to block any 
public crossing for more than five min- 
utes except in cities and towns of more 
than 10,000 inhabitants could not be 
upheld over objection that it was a 
“special law’ unless limitation of ap- 
plication was based on reasonable and 
just considerations. Mo.St.Ann. § 4830, 
p. 2200; Mo.St.Ann.Const. art. 4, § 53. 
—Carson v. Baldwin, 144 S.W.2d 134. 

The statute making it a misdemeanor 
for a railroad to block any railroad 
crossing for more than five minutes 
except in cities and towns of more than 
10,000 inhabitants is void as a “special 
law” because arbitrary in its. classifi- 
eation. Mo.St.Ann. § 48380, p. ~2200; 
Mo.St.Ann.Const. art. 4, § 53.—Carson 
v. Baldwin, 144 S.W.2d 134. 


§ 353 

Mo. That an act may apply at time 
of its enactment only to one county 
or to one city because of a classifica- 
tion. on basis of population does not 
make the act an unconstitutional ‘spe- 
cial act” rather than a “general law’. 
Mo.St.Ann.Const. art. 4, § 53.—Roberts 
vy. Benson, 142 S.W.2d 1058. 

N.J. Statutes may be operative up- 
on and limited to specified classes of 
municipalities without violating con- 
stitutional prohibition against “special 
legislation’ where the distinctions upon 
which the statutory classification is 
based are related to the object of the 
statute and are substantial rather than 
illusory.—Devlin v. Cooper, 15 A.2d 
630, 125 N.J.L. 414, affirming 11 A.2d 
29, 124 N.J.L. 155. 

The Legislature has considerable dis- 
cretion in classifying municipalities for 
purpose of applicability of a statute 
without violating constitutional pro- 
hibition against special legislation.— 
Devlin v. Cooper, 15 A.2d 630, 125 N. 
daly “ER affirming 11 A.2d 29, 124 N. 


§ 360 

D.C.Ky. The Kentucky statute limit- 
ing to 18,000 pounds, gross weight in- 
cluding load, of any truck operating 
on state highways, is not “class legis- 
lation” prohibited by Kentucky Con- 
stitution. Ky.St. §§ 2739g-80, 2739g- 
82; Const.Ky. §§ 59, 60.—Whitney vy. 
Johnson, 37 F.Supp. 65. 

Ark. The statute relieving Missouri 
Pacific Railroad Company from’ its 
prior statutory duty to erect and 
maintain a viaduct over certain tracks 
in city of Texarkana is not unconsti- 
tutional as in violation of constitu- 
tional provision prohibiting vacating 
streets by “special act’. Acts 1907, 
Act 261; Sp.Acts 1928, Act 394; Acts 
1938) uy cy op ee art. 5)17§ 24.— 
PECL AVay City: 0 exarkana, 14 WwW. 
2d 1004. War sie 
_The_ statute relieving Missouri Pa- 
cific Railroad Company from its prior 
statutory duty to erect and maintain 
a viaduct over certain tracks in city 
of Texarkana is not unconstitutional 
as violating constitutional amendment 
prohibiting enactment of “local” or 
“special legislation”. Acts 1907, Act 
261; Sp.Acts 1923, Act 394; Acts 1939, 
Act 145; Const.Amend.No.14.—Greer v. 
City of Texarkana, 147 S.W.2d 1004. 
Ky. The statute providing that 
when public improvement ordered to 
be constructed in city of first class is 
such that it may be lawfully con- 
structed at cost of owners of adjacent 
land, the cost thereof shall be appor- 
tioned against realty owned by state 
in like manner as against any other 


nT MA EATUTE Seahorse 


‘followed in Rood vy. City of Lapeer, — 


< 


the General Assembly. 


2838a; Const. §§ 59, 60, 156.—Logan 
v. City of Louisville, 142 S.W.2d 161, 
283 Ky. 518. vert 
Tenn, The statute providing that in 
all counties having a certain popula- 
tion, the only one of which was Hick- 
man county, the highway commission 
should have exclusive power to appoint 
any guards necessary for the working 
of prisoners on the publie roads of the 
county could. not be attacked on 
sround of ‘arbitrary classification’, 
where the statute affected the county in 
its governmental capacity, as a unit of | 
the government. Priv.Acts 1939, c. 610, 
§§ 1-3.—State ex rel. Horner v. Atkin- 
son, 152 S.W.2d 620, 177 Tenn. 660. 


§ 362 

Tex. Provision of statute purporting 
to preclude establishment, combination 
or abolition of existing school districts 
without special act of the Legislature, 
is void as violating constitutional pro-, 
vision that, except as otherwise provid- 
ed in the Constitution, the Legislature 
shall not pass any local or special law 
regulating the affairs of school dis- 
tricts. Vernon’s Ann.Civ.St. art. 2742f: 
Vernon’s Ann.St.Const. art. 8, § 56; 
art. 7, § 3.—School Trustees of Orange 
County v. District Trustees of Prairie 
View Common School Dist. Ne. 8, 153 
S.W.2d 434. : 
§ 363 
Kan. The act entitled an act relat- 
ing to education, providing for an ex- 
tension of the course of study in high 
schools in certain school districts main- 
taining a high school in cities of the 
third class, providing for the issuance 
of bonds, and authorizing a tax levy 
to maintain the extension, and provid- 
ing that whenever statutory provision 
is made for payment of high-school 
tuition out of public funds provision 
shall extend to tuition at same rate 
for instruction in junior college, is 
not unconstitutional on ground that 
act includes legislation by reference 
and the reference is vague and ambigu- 
ous, and that matter of tuition is not 
included in title. Laws 1937, c. 302: 
Const. art. 2, § 16.—Rural High School 
No. 6, Doniphan County vy. Board of 
Com’rs of Brown County, 109 P.2d 154, 
153 Kan. 49; Rural High School No. 
6., Doniphan County y. Board of Com’rs 
of Brown County, 110 P.2d 743, 153 

Kan. 49. 


§ 364 

Cal. The provisions of Retail Sales 
Tax Act that State Board of Equaliza- 
tion may file in county clerk’s office a 
certificate specifying amount of delin- 
quent tax, and requesting that judg- 
ment be entered against retailer in 
amount set forth in certificate, and that 
county clerk shall immediately enter a 
judgment against retailer, do not vest 
in board arbitrary or unreasonable 
powers nor constitute “special legisla- 
tion’, law being “general law’’ applica- 
ble to all retailers of tangible property. 
St.1935, p. 1262, § 26; Const. art. 4, § 
25.—People v. Skinner, 115 P.2q 488, 
prior opinion 110 P.2d 41. 

Ky. The Legislature was authorized, 
because of fact that practically all of 
state’s property in the commonwealth 
is located in city of Louisville, a city 
of the first class, and in city of Frank- 
fort, a city of the third class, to per- 
mit first and third class cities to 
make assessments against state prop- 
erty for internal improvements. Ky. 
St.1936, §§ 28338a, 3449a-1; Const. §§ 
59, 60, 156.—Logan vy, City of Louis- 
ville, 142 S.W.2d 161, 283 Ky. 518. 

Mo. The act pertaining to the col- 
lection of delinquent taxes, which con- 
tained a classification making it pre- 
sently applicable only to the city and 
county of St. Louis, is a “general law” 
based on a reasonable classification and 
is not repugnant to constitutional pro- 


t 
pl it ed 
ly only to one county or city. Mo. © 
St.Ann. § 9945 et seq., and § 9952A-1. 
; seq., p. 7988 et seq.; and p. 7995; 
Mo.St.Ann.Const, art. 2, § 30; art. 4, § 
53; U.S.C.A.Const. Amend. 14, — 
Roberts vy. Benson, 142 S.W.2d 1058. 
.Nev. The statute providing lien for 
irrigation district assessments and 
making it equal to general tax lien 
does not violate constitutional provi- 
sion against “local and special legisla- 
tion” for assessment and collection of 
taxes, or provisions requiring uniform- 
- ity and equality in matters of taxation. 
Comp.Laws, § 8042; Const.Nev. art. 4, 
§§ 20, 21; art. 10, °§ 1; U.S.CA,Const. 
eos 10.—Magee v. Whitacre, 106 P. 


N.D. Excessive taxes declared in- 
valid by statute invalidating taxes 
based on valuations in excess of full 
and true value of property do not 
constitute an ‘indebtedness’, and 
therefore statute does not violate con- 
stitutional provision prohibiting pas- 
sage of special laws relinquishing or 
extinguishing indebtedness of any per- 
son to the state or any municipal 
corporation. Laws L939. ¢. 225; 
Const. § 69, subd. 27.—Werner v. 
Riebe, 296 N.W. 422; Vaagen vy. Judt, 
296 N.W. 519. 


Pa. The statute providing for sale 
of realty where market value is less 
than total amount of municipal tax 
claims, and providing for fixing of up- 
set price and forbidding sale under 
fixed upset price, is not invalid on 
ground that it is a special law exempt- 
ing or partially exempting property 
from taxation in violation of constitu- 
tional provision forbidding the passing 
of any local or special law, since the 
statute applies to all taxables within 
state and is for benefit of creditors 
holding tax liens and can be invoked 
only by them. 72 P.S. § 5941.1 et seq.; 
P.S.Const. art. 3, § 7.—Burkley v. City 
earns elpiias 15 A.2d 201,--339°-Pa. 
426. ; 

Tex.Civ.App. If act authorizing levy 
of 5-cent tax for use in advertising and 
promotional purposes in certain coun- 
ties is a local or special law, it must 
fall in view of constitutional provision 
that the Legislature shall not, except 
as otherwise provided, pass a local or 
special law regulating affairs of coun- 
ties, and in view of the fact that the 
Constitution gives no authority to pass 
a local or special law dealing with such 
subject matter. Vernon’s Ann.Ciy.St. 
art. 2352b; Vernon’s Ann.St.Const. art. 
3, § 56.—Miller v. Hl Paso County, 146 
S.W.2d 1027, error granted. 

The fact that act authorizing the 
levy of 5-cent tax for use in advertis- 
ing and promotional purposes in coun- 
ties having a certain population and 
containing a city having a population 
of not less than 90,000 inhabitants, as 
shown by the last preceding federal 
census, applied only to one county 
according to the census of 1930, was 
not sufficient alone to condemn the 
statute as a “local law’ or “special 
law” within meaning of the constitu- 
tional provision that the Legislature 
shall not, except as otherwise provided 
in the Constitution, pass any “local 
law” or “special law” regulating the 
affairs of counties.. Vernon’s Ann.Civ. 
St. art. 2352b; Vernon’s Ann.St.Const. 
art. 3, § 56.—Miller vy. El Paso County, 
146 S.W.2d 1027, error granted. 

The statute authorizing the levy of a 
5-cent tax for use in advertising and 
promotional purposes in counties hav- 
ing a certain population and containing 
a city having a population of not less 
than 90,000 inhabitants as shown by 
the last preceding federal census, is a 
“general law’? and not a “local law” or 
“Special law’ within the constitutional 
provision that Legislature shall not, 
except as otherwise provided in the 
Constitution, pass any “local lJaw’’ or 
“special law’? regulating affairs of 
eounties, notwithstanding that at time 
of enactment of the statute, statute ap- 
plied to only one county. Vernon’s 


st.Const. art. 3, § 56.—Miller a 
"0 ity, 146 S.W.2d 1027, error grant- 
Chi gies 


a Washi Statutory ‘proviso! whereby 


proceeds of gasoline tax allocated to 


motor vehicle fund were appropriated 
to payment of unpaid assessments for 
improvement of a Seattle street which 
formed part of primary state highway, 
which assessments were valid liens 
against property in the assessment dis- 
trict, and to reimbursement of individ- 
uals who had paid such assessments, 
all of which assessments had, by judi- 
cial decree or other equally binding 
proceeding, been declared lawful, vio- 
lates constitution prohibiting the legis- 
lature from enacting any “private law” 
or ‘‘special law” releasing or extin- 
guishing indebtedness of any person or 
corporation to any municipal corpora- 
tion and constitutional amendment pro- 
viding that all taxes shall be levied 
and collected for public purposes only. 
Rem.Rey.Stat. § 6600—S3a(a, b); Const. 
art. 2, § 28, subd. 10; Amend. 14.— 
aaa ex rel. Collier v. Yelle, 115 P.2d 
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Cal.App. Although municipal courts 
of the sort contemplated by article of 
Constitution concerning the judicial de- 
partment may exist only if provided 
for by freeholders’ charters of cities 
having populations in excess of 40,- 
000, such courts must yet be estab- 
lished pursuant to general law. Const. 
art. 6, § 11.—Chambers v. Terry, 104 
P.2d 663. : 
367 


Fla. Provision in charter of city of 
Eustis requiring actions against city 
to be instituted within six months aft- 
er cause of action accrues is violative 
of constitutional prohibition against 
enactment of ‘special or local laws” 
regulating the ‘practice’ of courts of 
justice, except municipal courts, as ap- 
plied to action for damages from neg- 
ligence of city in operating a skeet 
shooting range, because giving the city 
an advantage over other defendants 
even though the suit should grow out 
of a proprietary activity as distin- 
guished from a governmental activity, 
notwithstanding constitutional provi- 
sion giving legislature power to estab- 
lish and to abolish municipalities, to 
provide for their government and to 
prescribe their jurisdiction and powers. 
SplActs 103) cs “6683. ant, lai So es 
Const. art. 3, § 20; art. 8, § 8.—Skin- 
ner y. City of Eustis, 2 So.2d 116. 

Fla. ‘Practice’ within statute 
against enacting special or local laws 
regulating the “practice” of courts of 
ustice except municipal courts means 
in general the method of conducting 
litigation involving rights and corre- 
sponding defenses. Const. art. 8, § 20. 
es v. City of Eustis, 2 So.2d 
116. 


Fla. The statute authorizing the 
state to be made a party defendant 
and have its interests represented by 
county attorney in suit by county to 
foreclose the lien of tax sale certificate 
sold to the state is not violative of con- 
stitutional provision that provision 
may be made by general law for bring- 
ing suit against the state as to all 
liabilities now existing or hereafter 
originating, since the act merely au- 
thorizes recovery of money due the 
state. Acts 1937, c. 18315, § 1 et seq.; 
Const.Fla. art. 8, §.22.—Suits v. Hills- 
borough County, 2 So.2d 3538. 


Okl. A special legislative enactment 
granting permission to an individual 
to sue the state for damages to prop- 
erty as the result of the construction 
of a public improvement does not vio- 
late that section of the Constitution 
prohibiting “local and special laws” on 
certain subjects. Laws 1935, ¢. 65, 
art. 17; Okl.St.Ann.Const. art. 5, § 46. 
—State ex rel, Oklahoma State High- 


way Commission v. Horn, 105 P.2d 
234, 
Okl. A special legislative enactment 


granting permission to an individual 
to sue the state for damages to prop- 
erty as the result of the construction 
of a public improvement does not vio- 


e that secti 
prohibiting “loc: i 
on certain subjects. Laws 1935 2 


t] e stitu 
and speci 


art. 4; OklI.St.Ann.Const. art. : 
—State vy. Adams, 105 P.2d ee 
‘Pa.Com.Pl, The Act of | Hs 


January 17, 1934, P.L. 243, or Jul: 
1935, P.L. 503, to bé begun w 
three months from its effective dat 
special legislation in violatio a 
ticle III, sec. 7, of the Constitution 
Pennsylvania, in that it appli 
to a particular group. of person 
tainable at the time it was pas: 
was designed for a particular 
—Bridesburg Bldg. Ass’n v, Ba 
D. & C. 211. 2 


ed 


§ 369 Hae 

Ala. The act providing for app. 
ment of a matron for county jai 
all counties having population « £4 
less than 100,000 and not more 
300,000 according to the last o 
subsequent federal census, and pr 
ing by section 5 that act sh 
operative only until 1st day o 
ber, 1940, and which could o 


to Mobile county, was a “loc vi 
and invalid for failure to obs th 
constitutional requirement as to enact 
ment of local statutes. Gen.Acts 193: 
p. 681, §§ 1, 5; Const.1901, § 106. 
Mobile’ County v. State ex rel. Can 
mack, 197 So. 6. : iS. 

Ala. Local act regulating tri 
misdemeanors in Lawrence count 
amended, which imposes new | 


is 


4. 


ty court and clerk of the court, | 
provides for compensation for the — 
services, is not violative of consti 
tional provision prohibiting ‘specia 
private or local laws” creating, — 
creasing, or decreasing fees or allow 
ances of public officers. —Loc.Acts 191 
p. 86, as amended by Loc.Acts 19 
Sp.Sess., p. 171; Const. 1901, § 
(24).—England v. State, 197 So. 3 
answer to certified question confo 
to 197 So. 369. ; 


A statute imposing new and add 
tional duties upon certain officers an 
providing compensation to them fo 
performance of the duties does not vi 
late constitutional inhibition ag 
“special, private or local laws” 
ing, increasing, or decreasing fees 
allowances of public officers. Co: 
1901, § 104(24).—England v. State, 1 
So. 365, answer to certified questio 
conformed to 197 So. 369. yee 


Ala. The act entitled 


on deputy solicitor, judge of the coun- 


fe) 


men and policemen in 
cities t*iat 1 F : 
ject to, or governed by a commission 
ereated or elected under and by au- 
thority of the General Acts of Ala- 
bama of 1911, p. 3380’, is not invalid 
as a “local law’ for failure to observe 
the constitutional requirement as to en- 
actment of local, statutes, because by 
the enactment of other acts providing 
for commission form of government ap- 
plicable upon a population basis, the 
Act of 1911 as originally enacted was 
curtailed so as to apply only to the 
city of Mobile, since the constitution- 
ality of the act, was required to be de- 
termined as of the time of its enact- 
ment, and the specific amendments 
thereof. Gen.Acts 1911, p. 330; Gen. 
Acts 1936-37, Sp.Sess. p. 244; Const. 
§ 106—Baumhauer y, State ex rel. 
Smith, 198 So. 272, answer conformed. 


incorporated 


ae 


Se 
: “To provide © 
for an increase in the salaries of fire- — 


now or hereafter sub- 


4 we, 
to 198 So. 275, certiorari denied 198 
So. 277. nD bat 
_ Ala, The act providing for an_in- 
crease in salaries of firemen and police- 
men in incorporated cities which are 
governed by a commission created un- 
der the act of 1911 does not violate 
 eonstitutional provision prohibiting 
legislature from enacting any law not 
applicable to all counties regulating 
commissions or allowances of public 
officers, since the constitutional provi- 
sion is only applicable to such county 
: officials as are common to all counties. 
- Gen.Acts 1911, p. 830; Gen.Acts 1936- 
) ¥3a," Sp.Sess;>p. .244; Const. ..§ 96.— 
% -Baumhauer y. State ex rel. Smith, 198 
_ So. 272, answer conformed to 198 So. 
275, certiorari denied 198 So, 277. 
ah. 


_Ala.App. The act entitled “To pro- 
vide for an increase in the salaries 
of firemen and policemen in incorpo- 
vated cities * * * now or hereafter 
subject to, or.governed by a commis- 
sion created or elected under and by 
authority of the General Acts of Ala- 
bama of 1911, p. 330’, is not invalid 
as a “local law” for failure to observe 
the constitutional requirement as to en- 
_ actment of local statutes, because, by 
enactment of other acts providing for 
commission form of government ap- 
plicable upon a population basis, the 
act of 1911 as originally enacted was 
- curtailed so as to apply only to city 
Beat Mobile. Gen.Acts 1911, p. 330; Gen. 
_ Acts 1936-37, Ex.Sess., p. 244; Const. § 
106 (Response of Supreme Court to 
Certified Questions).—Baumhauer  v. 
State ex rel. Smith, 198 So. 275, con- 
forming to answer 198 So. 272, cer- 
; _ tiorari denied 198 So. 277. 


re ' Ala.App. Local act regulating trials 
of misdemeanors in Lawrence county, 
as amended, which imposes new duties 
on deputy solicitor, judge of the coun- 
ty court and clerk of the court, and 
provides for compensation for the new 
services, is not violative of constitu- 
* _ tional provision prohibiting ‘“‘special, 

private or local laws” creating, in- 
 ereasing, or decreasing fees or allow- 
ances of public officers. Loc.Acts 1919, 
p. 86, as amended by Loc.Acts 1920, 
$p.Sess., p. 171; Const.1901, § 104(24). 
(Response of Supreme Court _to certi- 
fied questions.)—England v. State, 197 
So. 369, conforming to answer to cer- 
tified question 197 So. 365. 


A statute imposing new and addi- 
tional duties upon certain officers and 
proyiding compensation to them for 
performance of the duties does not vio- 
jate constitutional inhibition against 
“special, private or local laws” creat- 
_ ing, increasing, or decreasing fees or 
allowances of public officers. Const. 
1901, § 104(24). (Response of Supreme 
Court to certified questions.)—England 
yy. State, 197 So. 369, conforming to 
j eapree to certified question 197 So. 
365. 


* - Del. The act providing for establish- 


ay ment of a department of elections for 
New Castle county and charging de- 
partment with duty of dividing coun- 
ty into election districts quadrenially, 
which at time fixed would be in every 
year in which a general registration 
was held, was not unconstitutional as 
constituting “special legislation” for 
registration of voters in one part of 
state which is not “uniform” with law 
for registration of voters in other parts 
5 of the state. Rev.Code 1935, § 1750, 
as amended by 42 Del.Laws, c. 115, § 
5.—State ex rel. Morford vy. Tatnall, 21 
A.2d 185. 

Fla. The constitutional 
establishing a criminal 
ord in one county and authorizing 
Legislature to establish other such 
eourts at will, took subsequent legisla- 
tion, fixing compensation for county 

- solicitors of criminal courts of record 
on the basis of a classification with 
respect to population of counties, out 
of the operation of constitutional pro- 
hibition against enactment of special 
or local laws regulating fees of county 
officers, Acts 1935, ec. 16932; Acts 
1937,, cc. 17858, § 1, 17860, 17861, 
Const. art. 3, §§ 20, 21; art, 6, §§ 24 
to 27.—State ex rel, Ellars v. Board 


provision, 
court of rec- 


*, -isee Cae ae Sere 9 


Legislative acts, establishing criminal 
courts of record in pursuance of con- 
stitutional authority therefor and pro- 
viding for compensation of solicitors 
of such courts to be determined on the 
basis of a classification as to popula- 
tion of counties at last census, were 
not “special’ or “local acts” prohibited 
by Constitution, but were valid with 
respect to any county falling within 
population classification at time of en- 
actment and became applicable and 
valid as to other counties subsequently 
coming into the population classifica- 
tion. Acts 1935, ¢c. 16942; Acts 1937, 
ce, 17858, 17860, 17861; Const. art. 3, 
§§ 20, 21; art. 5, §§ 24 to 27.—State 
ex rel. Ellars v. Board of Com’rs of 
Orange County, 3 So.2d 360. 

In act establishing criminal courts 
of record and fixing compensation of 
solicitors of such courts on the basis 
of a classification according to popula- 
tion of counties at last census, such 
classification was so founded on reason 
as to constitute such acts ‘general 
laws” rather than “special” or “local” 
acts regulating fees of county officers, 
prohibited by Constitution. ets 1935, 
ec, 16932; Acts 1937, ce. 17858, 17860, 
U7S61:3; Const, ant. -diiiss) 20psedaneare. 
5, §§ 24 to 27.—State ex rel. Ellars v. 
Board of Com’rs of Orange County, 3 
So.2d 360. : 

The Legislature may classify coun- 
ties within reasonable limits for gov- 
ernmental purposes according to popu- 
lation or otherwise for the purpose of 
enactment of general laws, and where 
a proper and reasonable classification 
is made according to population or 
otherwise, such acts will be regarded 
as a ‘general law’ rather than as a 
“special” or “local act’ regulating fees 
of county officers, even though as re- 
sult of classification operation of act 
is confined to a single county. Const. 
art. 3, §§ 20, 21.—State ex rel. Bllars 
v. Board of Com’rs of Orange County, 
3 So.2d 360. 

lil, The Policemen’s Minimum Wage 
Act is not unconstitutional ag special 
legislation. Smith-Hurd Stats. ce. 24, § 
860a et seq.; Smith-Hurd Stats.Const. 
art. 4, § 22,—NLittell v. City of Peoria, 
29 N.H.2d 533, 374 Ill. 344. 

Il. The Firemen’s Minimum Wage 
Act is not unconstitutional as special 
legislation. Smith-Hurd Stats. ec. 24, § 
860c et seg.; Smith-Hurd Stats.Const. 
art. 4, § 22.—People ex rel, Gramlich 
vs oy of Peoria, 29 N.H.2d 539, 374 


iil. The Policemen’s Minimum Wage 
Act and the Firemen’s Minimum Wage 
Act are not unconstitutional as violat- 
ing section of constitution prohibiting 
the passage of “special laws.” Smith- 
Hurd Stats. c. 24, §§ 860a, 860b, 860c, 
860d; Smith-Hurd Stats.Const. art. 4 
§ 22—Morgan v. City of Rockford, 31 
N.H.2d 596, 375 Ill. 326. 


N.J. The statute which provides that 
where there is a change in form of mu- 
nicipal government, employees in un- 
classified service operating under the 
civil service laws shall be continued 
in service is not unconstitutional as 
“special legislation’, since statute ap- 
plies equally to all municipalities in 
the civil service class. N.J.S.A. 11:28-1 
et seq.—Devlin v. Cooper, 15 A.2d 630, 
125 N.J.L. 414, affirming 11 A.2d 29, 
124 N.J.L. 155. 


Tenn. The private act applicable on 
a population basis to Tipton county 
alone fixing sheriff’s salary at $3,600 
per annum and in effect guaranteeing 
minimum compensation to sheriff of 
such county without guaranteeing like 
salary to sheriffs of other third class 
counties who under general law are 
wholly dependent for compensation on 
fees of their office is unconstitutional 
on ground that it violates provisions 
against partial legislation, Priv.Acts 
£939, ef 1°46; 1=4;" Const.art. 1, § 
8, art. 11, § 8.—Tipton County y. Scott, 
151 S.W.2d 167, 177 Tenn. 507. 
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C.C.A.Tex, The 1939 Texas statute 
entitled “An Act authorizing municipal- 
ities, political subdivisions, and taxing 


sraTurES 
of Com’rs of Orange County, 3 So.2d _ 
360 a posi 


of their in % ae 
provisions of the upte; 
laws’? but providing that the statute 
should not apply to any bonds while 
held by permanent school fund of Tex- 
as, violated constitutional requirement ~ 
that no bill shall contain more than 
one subject which shall be expressed 
in its title, and hence such provision, 
seeking to withdraw state’s consent to 
composition proceedings by local bodies 
owning school fund, was void. Bankr. 
Act, § 81 et seq., 11 U.S.C.A. § 401 et 
seq.; Vernon’s Ann.Civ.St.Tex. art. 
Vernon’s Ann.St.Tex.Const. art. 
8, § 35.—Mission Independent School 
Dist. v. State of Texas, 116 F.2d 175, 
reversing In re Mission Independent 
School Dist., 35 HW.Supp. 37, certiorari 
denied State of Texas v. Mission Inde- 
pendent School Dist., 61 S.Ct. 839. 

D.C.La, Under Louisiana statute en- 
titled an act “to create a lien and priv- 
ilege on * * * drilling machinery 
es ae “in favor mol iapOrersin wet cimi a: 
and providing that laborer’s lien shall 
be superior to all other liens and privi- 
leges or mortgages against the prop- 
erty, except taxes or a bona fide ven- 
dor’s lien and privilege, provided such 
vendor’s lien and privilege exists “‘and 
is recorded before the work * * * 
is begun,” the latter quoted expression 
must be eliminated, since title of stat- 
ute does not support the expression in 
the body. Act La. No. 145 of 1934, 
§ 2; Const.La.1921, art. 3, § 16—In re 
Lent, 34 F.Supp. 700. 

Cal.App. The constitutional provi- 
sion with reference to subjects and 
titles of legislative acts should be 
liberally construed to effectuate its 
object. Const. art. 4, § 24—Powers 
Farms v. Consolidated Irr. Dist., 119 . 
P.2d LL2. 

The constitutional provision govern- 
ing subjects and titles of statutes 
should be so applied as to permit Leg- 
islature to include in an act all mat- 
ters germane to main purpose of the 
enactment, and title is only required 
to contain a reasonably intelligent 
reference to the subject to which the 
legislation igs addressed. Const. art. 
4, § 24—Powers Farms v. Consoli- 
dated Irr. Dist., 110 P.2d 112. 

Cal.App. The limitation of constitu- 
tional provision requiring that the sub- 
ject of an act be expressed in the title 
must be liberally construed, in that it 
requires but a reasonably intelligent 
reference to subject to which legisla- 
tion of act is to be addressed. Const. 
art. 4, § 24.—Los Angeles County v. 
Hurlbut, 111 P.2d 963. 

Cal.App. The constitutional require- 
ment that every act shall embrace but 
one subject which subject shall be ex- 
pressed in its title should not receive a 
narrow or technical construction, but 
should be construed liberally to uphold 
proper legislation, all parts of which 
are reasonably apparent, since the main 
object of such constitutional provision 
was to prevent legislators and the pub- 
lic from being entrapped by misleading 
titles to bills, whereby legislation re- 
lating to one subject might be obtained 
under the title of another. Const. art. 
4, § 24.—Los Angeles County y. Fris- 


bie, 115 P.2d 900. 
Cal.App. The main object of con- 
stitutional provision that every act 


shall embrace only one subject, which 
shall be expressed in its title, is to 
inform the legislators and the public 
relative to subject matter of proposed 


legislation. Const. ‘art. 4, 9§ 24.— 
Shields v. Oxnard Harbor Dist., 116 
P.2d 121 

The constitutional provision that 


every act shall embrace only one sub- 
ject, which shall be expressed in its 
title, should be liberally construed with 
the end of upholding proper legisla- 
tion which is reasonably germane to 
title of an act. Const. art. 4, § 


Shields v. Oxnard Harbor Dist., 116 
P.2d (121. q 
Del.Gen.Sess. Under constitutional 


prev e requiring statute to embrace 
ut one subject which shall be ex- 
pressed in its title, the title acts as a 
limitation on otherwise uncontrolled 
provisions of the body of the statute, 


poration v lawar 
sion, 15 A.2d 442, 
Fla. The title of a 

act relates to the town of Atlantic 
Beach, provides for construction of 
seawalls, and authorizes issuance of 
bonds and special assessments against 
abutting property and other matters 
in connection therewith or relating 
thereto authorizes legal proceedings to 
enforce the payment of any _ special 
assessment installments as provided in 
one section of the act, but does not 
authorize the recovery of reasonable 
~ attorney’s fees as provided in that sec- 
tion.; ‘Sp-Acts’1938; ci) V6311,)°§§ 9.°10; 
Const. art. 8, § 16.—Ocean Beach Hotel 
Se v. Town of Atlantic Beach, 2 So.2d 

Ky. Where statute enabling cities 
of third class to acquire electric plants 
permitted but did not require approval 
by electors, subsequent statute extend- 

ing benefits of prior statute to cities 

of other classes but making approval 
by electors compulsory without men- 
tioning compulsory election in title is 
unconstitutional as to the part of the 
statute requiring compulsory election. 
Ky.St.. § 2741L-1 et seq., 2741L-19, 
3290-5, 3290a-1, 3480b-23, 3480d-1; 
Acts 1936 C. 77; Const. § 51.—Booth v. 
City of Owensboro, 122 S.W.2d 118, 
275 Ky. 491. 

Ky. Where statute enabling cities of 
third class to acquire electric plants 
permitted but did not require approval 
by electors, a subsequent statute ex- 
tending benefits of prior statute to 
cities of second, fourth, fifth, and 
sixth classes, but making approval by 
electors compulsory without mentioning 
compulsory election in title, is uncon- 
stitutional as to part of statute requir- 


ing compulsory election. Ky.St. § 
3480d-3; Laws 1936, ¢. 77.—Jones v. 
City of Benton, 148 S.W.2d 683, 285 
Ky. 523. Abed 
Minn. The constitutional provision 


that no law shall embrace more than 
one subject, which shall be expressed 
in its title. should be practically and 
liberally construed. Const. art. 4, § 27. 
—C. Thomas Stores Sales System v. 
Spaeth, 297 N.W. 9. - ‘ 

Mo. The purpose of the constitu- 
tional provision that no bill shall con- 
tain more than one subject which shall 
be clearly expressed in its title is to 
prevent surprise or fraud upon legis- 
jators by barring from the body of a 
bill everything not indicated by the 
title. Mo.St.Ann.Const. art. 4, § 28.— 
Williams Lumber & Manufacturing Co. 
y. Ginsburg, 146 S.W.2d 604. 

Mo. The purpose of constitutional 
requirement that subject of statute 
shall be clearly expressed in title there- 
of is to prevent surprise or fraud on 
legislators by barring from body of 
biJl everything not indicated by the 
title. Mo.St.Ann.Const. art. 4, 28.— 
State ex inf. McKittrick v. Murphy, 
148 S.W.2d 527. 

Mont. The constitutional provision 
that acts, or parts of acts, are void if 
the subject is not expressed, or clearly 
expressed, in the title, sometimes justi- 
fies a finding that something in an act 
is void as not within the title, but it 
does not justify a finding that an im- 
plied amendment of other statutes must 
be construed into the body of the act, 
Simpiy to fill out the purpose express- 
ed in the title. Const. art. 5, § 23.— 
State ex rel. Jensen Livestock Co. v. 
Hyslop, 107 P.2d 1088. 


N.J. The exempt firemen’s tenure of 
office act is unconstitutional so far as 
it attempts to give tenure to such fire- 
men holding public employment, as 
distinguished from public office, be- 
cause title of act is not broad enough 
to inelude public employment feature. 
N.J.S.A. 40:47-63 et seq.—O’Connor v. 
Roberson, 15 A.2d 764, 125 N.J.L. 449, 
affirming 8 A.2d 608, 1238 N.J.L. 240. 

Okl. “Subject” within econstitu- 
tional requirement that every act em- 
brace. but one “subject” which shall 
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unreasonably cripple legislation. 


sed in it 

oad definition, not 

| e, Okl.St.Ann.Const. art. 5, 

§ 57.—National Mut. Casualty Co. v. 
Briscoe, 109 P.2d 1088. _ 

Okl. The constitutional requirement 


' that every act shall embrace but one 


subject, which shall be clearly ex- 
pressed in its title, is not to be en- 
forced in a technical manner, so aay 

KI. 
St.Ann.Const. art. 5, § 57.—Lowden v. 
Washita County Excise Board, 113 P. 
2d 370. 

$.C. The constitutional provision 
that every act shall relate to but one 
subject, expressed in the title, should 
be liberally construed. Const. art. 3, 
§ 17.—Stewart vy. Woodmen of World, 
wae Ins. Soc., 11 S.H.2d 449, 195 S.C. 
S.C. Where title of act recited that 
it was an act to amend named code 
section “by extending the application of 
the incontestability of a life insurance 
policy to agreements in the policy for 
indemnity for disability or other cov- 
erage,” the act was unconstitutional as 
relating to subject not expressed in the 
title, as respects its amendment of for- 
Mer provisions affecting time when 
waiver of misrepresentations becomes 
effective. Code 1932, § 7986, as amend- 
ed by Act May 4, 1935, 39 St. at Large, 
p. 303, § 1; Const. art. 3, § 17.—Stew- 
art v. Woodmen of the World, Life Ins. 
Soc., 11 S.H.2d 449, 195 S.C. 365. 

Tex.Civ.App. The purpose of con- 
stitutional provision that no bill shall 
contain more than one subject ex- 
pressed in its title is to require that 
bill advise both Legislature and peo- 
ple of nature thereof. Vernon’s Ann.St. 
Const. art. 8, § 85.—Eck v. Hck, 145 
S.W.2d 231, error dismissed, judgment 
correct. 

Tex.Civ.App. The provisions of adop- 
tion act that adopting parents’ chil- 
dren by birth and adoption shall in- 
herit from and through each other as 
if all were born of same parents in 
lawful wedlock are void for want of 
notice thereof in caption of act. Ver- 
nOn’s Ann.Civ.St. art, 46a, § 9; Ver- 
noon’s Ann.St.Const. art. 3, § 35.—Eck 


y. Eck, 145 S.W.2d 231, error. dis- 
missed, judgment correct. 
Va. The constitutional provision 


that no law shall embrace more than 
one object which shall be expressed in 
its title must be given a liberal con- 
struction. Const. § 52.—Commonwealth 
vy. Dodson, 11 8.H.2d 120. 

Wash, The purpose of constitu- 
tional requirement that bill shall em- 
brace but one subject which must be 
expressed in title is to prevent hodge- 
podge or log rolling legislation and to 
prevent surprise or fraud on legisla- 
ture by means of provisions in bills 
of which titles gave no intimation and 
which might therefore be overlooked 
and carelessly and unintentionally 
adopted, and to fairly apprise the peo- 
ple, through such publication of leg- 
islative proceedings as is usually 
made, of subjects of legislation that 
are being considered, in order that 
they may have opportunity of being 
heard thereon, by petition or other- 
wise. Const. art. 2, § 19.—De Cano v. 
State, 110 P.2d 627. 

The constitutional requirement that 
bill shall embrace but one _ subject 
which must be expressed in title 
should be liberally construed so as 
not to impose hampering restrictions 
on legislature. Const. art. 2, § 19.— 
De Cano y. State, 110 P.2d 627. 


Wash. The 1937 statute entitled “an 


act relating to the rights and disabili- 


ties of aliens with respect to land, and 
amending” anti-alien land law of 1921, 
and adding to definition of ‘‘alien”’ in 
1921 law by providing that alien in- 
cludes all noncitizens of United States 
and persons ineligible to citizenship 
by naturalization, was violative of con- 
stitutional requirement that statute 
embrace but one subject expressed in 
title, in so far as 1987 statute at- 
tempted to bring native Filipino citi- 
zens of Philippine Islands within def- 
inition of ‘‘aliens’. Rem.Rey.Stat. §§ 


vai Re ih 


is 


title is 10581-10588; Co 
t are G 


¥ Eo 


Cano v. State, 1 ee 
Alaska. Organic Act provisi { 
no law shall embrace more t one 
subject which shall be expressed in its — 
title is mandatory. 48 U.S.C.A. §§ 76, 
77.—Territory of Alaska v. Alaska 
Juneau Gold pene Oy 9 Alaska 360. 
; 374 spec 
La, The constitutional requirem ; 
that an act of the Legislature embrac 
but one object is not applicable to jo 
resolutions proposing constit 
amendments. Const.1921, art. 3. 


—Guillory v. Jones, 1 So.2d 
La. 165. ’ ; 
Tenn, The constitutional provision 


that no bill shall become a la’ 


shall recite in their caption or othe 

wise the title or substance of the law 
amended, applies to general r 
acts, and legislation under captior 
garding revenue must be confined 
revenue. Const. art, 2, § 17.—Nashv 
Gas & Heating Co. v. City of Nashvill 
152 S.W.2d 229, 177 Tenn. 5 : 


§ 375 , 
Wis. The statute delegating 
servation commission power t 
late fishing in the outlying w: 
the state does not contravene con 
tional provision that no private 
local bill which may be pussed b 
legislature shall embrace more 
one subject and that shall be ex 
in the title, since statute wa ‘ 
for benefit of all people and not a 
“local law’’. Laws 1937, c, 366; Con 
art. 4, § 18.—Olson vy. State Consery 
tion Commission, 293 N.W, 262, < 
Wis. 473. Ee 


§ 378 ; 

C.C.A.Tex. The 1939 Texas 
entitled “An Act authorizing m 
ities, political subdivisions, an 
districts to effect a plan for th 
position of. their indebtedness un 
the provisions of the Federal B. 
ruptcy laws” but providing that 1 
statute should not apply to any bonds 
while held by permanent school fund 
of Texas, violated constitutional 
quirement that no bill shall con 
more than one subject which sha 
expressed in its title, and hence 
provision, seeking to withdraw sta 
consent to composition proceedings 
local bodies owning school fund, was 


* 


void. Bankr.Att, § 81 et seq., 11. 
C.A. § 401 et seq.; Vernon’s Ann.Ciy, 
St.Tex. art. 1024b; Vernon’s Ann.St. 


Tex.Const. art. 3, § 35.—Mission Ind i 
pendent School Dist. v. State of Texas, | 
116 F.2d 175, reversing In re Mission — 
Independent School Dist., 385 F.Sup 
37, certiorari denied State of Texas 


Mission Independent School Dist., 
S:Ctz-839) : 
Ala.App. The statute authorizing — 


So 
sheriffs in counties having population 
of not less than 105,000 nor more than 
300,000 to appoint highway patrolm 
does not violate constitutional provi 
sion that each law shall contain 
one subject which shall be clearly e3 
pressed in its title. Code 1940, Tit. 18, 
§ 95; Wit. 62, § 48; Const.1901, § 4 
eee y. State ex rel. Lartigue, 2 So.2d 
3 ; 


Alaska. Where Workmen's — 
Compensation Act provided for pay- — 
ment of compensation to injured work- — 
men and their dependents, and amend- — 
ment entitled “An Act to amend” cer- — 
tain sections of act “relating to the 
payment of compensation to injured 
workmen, etc.,”’ sought to provide for 
payment of certain sums by the em- 
ployers to the territory of Alaska in 
cases where the workman dies leaving 
no known heirs, or where he dies leay- 
ing heirs or beneficiaries of certain 
classes, and that the sums so paid by 
employers should be paid into the tey 


ritorial treasury and credited to the 
current appropriation for allowance’ to 


original 


aged residents, the amendatory ‘act 
contained more than one subject which 
was not expressed in its title, since “a 
such provision of the amendatory act ‘ 


§ 378 
- was not within the scope either of the 
_ original act or its title and was not 
germane to the subject expressed there- 
in. Comp.Laws 1933, §§ 2161, 2162, 
, 2172, as amended by Laws 1935, c¢. ora 
* 48 US.C:A. §§ 76, 77.—Territory 0 
: Alaska Juneau Gold Mining 
 Co., 9 Alaska 360. ‘a 
Gail. App. Where all the provisions, 
however numerous, of an act have one 
general object, clearly indicated in the 
‘title of act, such act does not violate 
constitutional provision that act shall 
embrace only one subject, which shall 
be expressed-in its title. Const. art. 4, 
- § 24.—Los Angeles County v. Frisbie, 
00 


Alaska vy. 


only one subject, : 
-_-pressed in its title, matters which are 
‘ logically germane to title of the act 
and are included within its scope may 

be united, it being sufficient to declare 
general purpose of the statute, and it 
igs not necessary to set forth in title 
the details by which general purposes 
as expressed in title are to be ac- 
complished. Const. art. 
Shields v. Oxnard Harbor 
'P2d) 121, 
The section of Vehicle Code impos- 
ing liability upon a district estab- 
4 lished by law for damages resulting 
from negligent operation of a vehicle 
owned by it by its employee when act- 
ing within scope of his employment, 
is relevant and germane to ‘vehicles 
and vehicular traffic’, which according 
_ to title of Vehicle Code is subject of 
provisions of the Code, and is not un- 


Heh (ha 
Dist., 116 


constitutional on ground that it vi- 
olates constitutional provision that 
every act shall embrace only one 


Ba subject, which shall be expressed in 
' its title. Vehicle Code, § 400, St.1935, 
+ p./152; Const. art. 4, § 24.—Shields v. 
_ Oxnard Harbor Dist., 116 P.2d 121. 
Colo. Statute providing for creation 
and organization of water and sanita- 
tion district does not violate constitu- 
tional prohibition against union in one 


only the subject of creation and or- 
ganization of certain type of district, 
which may perform any one or all of 
three functions singly or in combina- 
Rerions aon C.StA:Supp: ce.) 173A, § Let 
» seqi, Const. art. 5, § 21.—Gordon _ v. 
Wheatridge Water Dist., 109 P.2d 899. 


Fla. The statute authorizing state to 
be made a party defendant and have 
its interests represented by the county 
attorney in suit by county to foreclose 
lien of tax sale certificate sold to the 
state, and authorizing the county to re- 
eover reasonable fees for the services 
of its attorney therein is not violative 
of the constitutional provision provid- 
ing that every law shall embrace but 
one subject and matter properly con- 
nected therewith, which subject shall 
be briefly expressed in the title. Acts 
m9sn, ¢: 18315 ‘Const.F la, art: 3, $16. 
—Suits y. Hillsborough County, 2 So. 
2d 358. 
; Fla. The statute limiting dower to a 
child’s share in decedent’s estate where 
decedent is survived by lineal descend- 
ants, none of whom is also a lineal de- 
scendant of decedent’s widow, does not 
at violate constitutional provision that 
each law shall embrace but one subject 
and matter properly connected there- 
with, which subject shall be briefly ex- 
Pressed in title Acts 1939, c. 1899, § 
1, amending Acts 1933, c. 16103, § 35; 
Const, art. 3, § 16—Adams y. Adams, 
2 So.2d 855. 
Ky. Two or more particular sections 
of statute may be amended by refer- 


violating 
no law 
shall relate to more than one subject 
ressed in title and that no law shall 
 be\amended by reference to its title 
only, Const. § 51.—Board of Aldermen 
of City of Ashland vy. Hunt, 145 S.W.2d 

814, 284 Ky. 720. 
Ky. The act entitled “An Act to re- 
eal, amend and re-enact” certain num- 
ered sections “of the Kentucky Stat- 


< 
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utes, all of which sections are a part 


of the charter of municipalities of the 
second class relating to councilmanic 
form of government’, is not uncon- 
stitutional as bearing title relating to 
more than one subject and not indicat- 
ing subject matter of act because 
amended sections deal with separate 
offices and official functions not ex- 
pressed in title, since matters con- 
tained in body—of act are germane to 
each other and to title, which is suffi- 
cient to give legislators and other per- 
sons interested ample notice of pur- 
pose and extent of Act. Acts 1940, ec. 
121; Const. § 51.—Board of Aldermen 
of City of Ashland v. Hunt, 145 S.W. 
2d 814, 284 Ky. 720. 

La. The “object” of a law within 
constitutional provision that every law 
shall embrace but one object, indicated 
in title, is the aim or purpose of enact- 
ment, its general purpose, or matter or 
thing forming groundwork of acet. 
Const.1921, art. 3, § 16.—Airey v. Tug- 
well, 3 So.2d 99, 197 La, 982... 

La.App. An act, otherwise properly 
entitled, is net open to objection that 
it contains more than one subject and 
one not expressed in title because it 
contains a repealing clause not men- 
tioned in the title, since the repeal 
of previous acts on the same general 
subject may be necessary to render 
effective the general purposes of the 
act and is always germane to the sub- 
ject. Const.1921, art. 3, § 16.—Ramey 
vy. Cudahy Packing Co., 200 So. 338. 

Minn. The ‘subject of statute” with- 

in meaning of constitutional provision 
that no law shall embrace more than 
one subject, which shall be expressed 
in its title, is the matter to which it 
relates and with which it deals. Const. 
art. 4, § 27.—C. Thomag Stores Sales 
System v. Spaeth, 297 N.W: 9. 
_A “subject of statute’ within mean- 
ing of constitutional provision that no 
law shall embrace more than one sub- 
ject, which shall be expressed in its 
title, embraces all provisions which are 
germane to it, and. they may be parts 
of it, incident to it, or means auxiliary 
to the end in view, and the subject 
must be single, but the provisions by 
which the object is to be accomplished 
may be multifarious. Const. art. 4, § 
27.—C. Thomas Stores Sales System v. 
Spaeth, 297 N.w. 9. 

For a statute to comply with the 
constitutional provision that no law 
shall embrace more than one subject, 
which shall be expressed in its title, 
all that is necessary is that the stat- 
ute should embrace some ‘one general 
subject,’ and by that is meant, merely, 
that all matters treated of should fall 
under some one general idea, be so con- 
nected with or relate to each other, ei- 
ther logically or in popular under- 
standing, as to be parts of, or germane 
to one general subject. Const. art. 4, 
§ 27—C. Thomas Stores Sales System 
v. Spaeth, 297 N.W. 9. 


Minn. The statute imposing a tax on 
the conducting of business by the sys- 
tem of mail order establishments and 
by the system of chain stores, and re- 
pealing a prior statute taxing chain 
stores, according to its title, and con- 
taining in the body, provisions for such 
taxation, the repeal of the prior stat- 
ute, and a saving clause relating to 
taxes levied and assessed thereunder, 
complies with the constitutional provi- 
sion that no law shall embrace more 
than one subject and that “subject of 
statute” shall be expressed in its title. 
Laws 1937, Ex.Sess., c. 93; Const. art. 
4, § 27.—C, Thomas Stores Sales Sys- 
tem v. Spaeth, 297 N.W, 9. 

Nev. The statute providing for erea- 
tion of power districts is not unconsti- 
tutional on ground that it embraces 
more than one subject not expressed in 
its title. St.1935, c. 72; Const. art. 4, 
§ 17.—State vy. Lincoln County Power 
Dist., No. 1,111 P.2d 528, } 
_N.J. Where the subject of legislation 
is single and is of a general character, 
all matters reasonably connected there- 
with and appropriate to the achieve- 
ment of legislative object may be em- 
braced therein without infringing the 
constitutional interdict that every law 


embrac ) 
be exp : a 
matters cognate to that object are not 
required to be expressly mentioned in 
the title.» N-IS)A.Const.irarts 4) Sia. 
par. 4.Jersey City v. Martin, 19 A.2¢ 
40, 126 N.J.L. 353, affirming 15 A.2d 
449, 125 N.J.L. 219. i 
N.J. The Act entitled An Act im- 
posing an excise tax on persons, CO- 
partnerships, associations, or corpora- 
tions, other than state railway, trac- 
tion, gas and electric light, heat, and 
power corporations, municipal corpora- 
tions and corporations taxable under 
certain chapters, using or occupying 
public streets, highways, roads, or oth- 
er public places. by virtue of a fran- 
chise or authority or permission from 
the state or a municipality thereof, ex- 
cept for operation of omnibuses or taxi- 
eabs, does not offend against consti- 
tutional provision that every law shall 
embrace but one ‘object’? which shall 


be expressed in its title, N.J.S.A. 
Const. art. 4, 7, par. 4, N.J.S.A. 
54:31-15.14 et seq.—Jersey City Vv. 
Martin, 19 A.2d 40, 126 N.J.L. 353, 


affirming 15 A.2d 449, 125 N.J.L. 219. 

The Act entitled An Act for taxation 
of the gross receipts of street railway, 
traction, gas and electric light, heat, 
and power corporations using or occu- 
pying public streets, highways, roads, 
or other public places, for the exemp- 
tion from taxation of the franchises, 
stock, and certain property of such 
corporations, and for the taxation of 
certain of the property of such corpo- 
rations not so exempted from taxation, 
does not violate the constitutional pro- 
vision that every law shall embrace but 
one “object” which shall be expressed 
in the title. N.J.S.A.Const. art. 4, 
7, par. 4, and 'N.J.S.A. 54:31+45 et seq. 
—Jersey City v. Martin, 19 A.2d 40, 
126 N.J.L. 358, affirming 15 A.2d 449, 
125 N.J.L. 219, 

N.J. Where the subjeet of legisla- 
tion is single, and is of a general char- 
acter, all matters reasonably connected 
therewith, and appropriate to the 
achievement of the legislative object, 
may be embraced therein without in- 
fringing constitutional requirement 
that every law embrace but one object 
which shall be expressed in the title. 
N.J.S.A.Const. art. 4,.§ 7, par. 4.—Jer- 
sey City v. Martin, 20 A.2d 697, 127 
N.J.L. 18, reversing 13 A.2d 227, 125 
N.J.L. 103. 


N.J. Statutory title outlining legis- 
lative object as ratification and con- 
firmation of excise taxes levied for the 
years 1938 and 1939, and the making 
of provision for apportionment of such 
taxes among municipalities and pay- 
ment thereof satisfied constitutional re- 
quirement that every law embrace but 
one object which shall be expressed in 
the title, as against contention that ob- 
ject of the statute was to establish and 
adopt valuations previously determined 
and certified by the state tax commis- 
sioner, and that such object was not 
expressed in the title. Laws-1938, ec. 

oon, Laws, 1 94 On eel oe Shs Ned Gove 
54:31-15.1 to 54:31-15.13 note, 54 :31-29 
to 54:31-44 note; N.J.S.A.Const. art. 
4, § 7, par. 4.—Jersey City v. Martin, 
20 A.2d 697, 127 N.J.L. 18, reversing 
13 ‘A.2d 227, 125 NJ, 103% 

N.Y.Sup. The title of Wicks Act 
reading “An Act relating to employ- 
ments in municipally unified, pur- 
chased or otherwise acquired, operated 
and maintained transit facilities’, does 
not violate constitutional provision pro- 
hibiting passage of private or local bill 
embracing more than one subject and 
requiring that subject be expressed in 
title. Laws 1939, c. 927; Const. art. 
3, § 15.—McKinnon y. Delaney, 27 N. 
Y.S.2d 718. 

Okl. Under constitutional require- 
ment that every act embrace but one 
“subject”? which shall be clearly ex- 
pressed in its title, the general ‘‘sub- 
ject” to which the act relates may be 
broad and comprehensive, and if the 
title sufficiently brings attention of 
mind to that general subject, it is 
sufficient, and there is no need of ex- 
pressing, in the title, details or sub- 
divisions of the subject to which the 


under the Workmen’s Compensation 
Act, and to 
compensation in certain cases, 


f am ry 
that it related to awards made 


“tenure” of 
C I provi- 
sion in body of act permitting an 
award for disability to be made after 
death of an injured employee, when 
death results from causes other than 
injury was sufficiently germane to the 
title to satisfy constitutional require- 
ment that every act’ embrace but one 
“subject” which shall be clearly ex- 
pressed in its title. 85 OkI.St.Ann. § 
41; Okl.St.Ann.Const: art. 5, § 57.— 
National Mut. Casualty Co. v. Briscoe, 
109 P.2d 1088. 

Okl. A particular section of the law 
may be broadened by amendment so as 
to bring within its provisions matter 
which could have been within it orig- 
inally without contravention of the 
provisions of the constitution requir- 
ing every act of the legislature to em- 
brace but one subject which shall be 
elearly expressed in its title, ete. Okl. 
St.Ann.Const. art. 5, § 57.—First Nat. 
Bank of Alex vy. Southland Produc- 
tion Co,, 112 P.2d 1087. - 

Okl. The provisions of the amenda- 
tory act dealing with gasoline excise 
tax, were, in view of the subject mat- 
ter of the sections amended, within the 
proper purview of the amendatory act 
and free from. objection that act vio- 
lated the section of the constitution 
requiring that an act, with certain ex- 
ceptions, embrace only one _ subject 
which shall be clearly expressed in its 
title. 68 Okl.St.Ann. §§ 697, 705; Okl. 
St.Ann.Const. Art. 5, § 57.—First Nat. 
Bank of Alex v. Southland Produc- 
tion Co.,.112 P.2d 1087. 

Okl. The intention of constitutional 
requirement that every act shall em- 
brace but one subject, which shall be 
clearly expressed in its title, is to pre- 
vent surreptitious and fraudulent legis- 
lation by prohibiting inclusion of pro- 
visions in body of an act that are in- 
congruous and have no proper relation 
to its subject as expressed in its title. 
Ok1.St.Ann.Const. art. 5, § 57.—Lowden 
vy. Washita County Excise Board, 113 
P.2d 370. 

Okl. The provision concerning allow- 
ance to county commissioners of trav- 
eling expenses in statute providing for 
compensation to boards of county com- 
missioners for extra and nongermane 
duties theretofore placed on boards by 
Legislature is not invalid as violative 
of constitutional requirement’ that 
every act shall embrace but one sub- 
ject, which shall be clearly expressed 
in its title. 19 OklSt.Ann. § 324a; 
Okl1.St.Ann.Const. art. 5, § 57.—Lowden 
y. Washita County Excise Board, 113 
P.2d 370. ‘ 

Pa.Super. The act of 1939 authoriz- 
ing school boards of first class dis- 
tricts to reduce salaries from one per 
cent. to five per cent. of compensa- 
tions fixed by law for employees re- 
ceiving $2,500 or more per annum, does 
not violate the constitutional provision 
that no bill shall be passed contain- 
ing more than one subject, which shall 
be clearly expressed in its. title, be- 
cause the act does not mention section 
of school code of 1911 establishing 
schedules of minimum salaries, which 
the act is in direct conflict with, or 
the minimum salary schedules thereby 
established. 24 P.S. §§ 571, 1164 et 
seq.; P.S.Const. art. 3, § 3.—Walsh v. 
School Dist. of Philadelphia, 19 A.2d 
598, 144 Pa.Super. 321. re! 

Tenn. The constitutional provision 
that no bill shall become a law which 
embraces more than one subject has no 
application where unity of subject is 
to be found in ultimate object of stat- 
ute. Const. art. 2, § 17.—Vickers v. 
State, 145 S.W.2d 768, dismissing peti- 
tion 142 S.W.2d 188. as 

Tenn. The statutery provision au- 
thorizing State Highway Patrol to as- 
sist county and municipal police of- 
ficers to enforce liquor law is not un- 
constitutional as _ violating constitu- 
tional provision that no bill shall be- 
come a law which embraces more than 


amount and 


matter depen 
ubject of act of which pro- 


§) 16, subase3 s\\Const.* art./(2, . 
Vickers v. State, 145 S.W.2d.768, dis- 
missing petition ee oe 188. 


7: 

D.C.Tex. The 1939 Texas. statute 
entitled “An Act authorizing munici- 
palities, political subdivisions, and tax- 
ing districts to effect a plan for the 
composition of their indebtedness un- 
der the provisions of the federal bank- 
ruptcy laws,” and providing for with- 
drawal of consent of Texas to a pro- 
ceeding under Bankruptcy Act for com- 
position of indebtedness of taxing 
agency whose bonds are partly 
wholly held by the free school fund, 
but not for withdrawal of consent of 
Texas to a proceeding by an agency 
none of whose bonds are held by free 
school fund, is not violative of the 
constitutional requirement that no leg- 
islative bill shall contain more than one 
subject which shall be expressed in its 
title. Bankr.Act §§ 81-84, 11 U.S.C.A. 
§§ 401-404; WVernon’s Ann.Ciy.St.Tex. 
arts. 1024a, 1024b; Vernon’s Ann.St. 
Tex.Const. art. 3, § 35.—In re Mission 
ioccperern School Dist., 35 F.Supp. 


Fla. There is no absolute rule by 
which it may be determined whether 
the requirement of the constitution that 
a law shall contain but one subject and 
matter properly connected therewith, 
has been observed. Const. art. 3, § 16. 
—Hart v. State, 198 So. 120. 

Ga, The nonresident motorist act of 
1937 appointing Secretary of State as 
nonresident motorist’s agent for effect- 
ing service and designating jurisdic- 
tion and venue of cases arising under 
the act was not violative of constitu- 
tional provision prohibiting passage of 
law referring to more than one sub- 
ject matter. Laws 1937, pp. 733, 734, 
§§ 1-3; Const. art. 3} §, 7, ‘par, 8.— 
Lloyd Adams, Inc., v. Liberty Mut. Ins. 
Co., 10 S.H.2d 46, 190 Ga. 638. 

Neb. If an act has but one general 
object, no matter how broad that ob- 
ject may be, and contains no matter 
not germane thereto, and the title fair- 
ly expresses the subject of the bill, it 
does not violate the section of the Con- 
stitution providing that no bill shall 
contain more than one subject, and 
that the subject shall be clearly ex- 
pressed in the title. Const. art. 3, § 
14.—Beisner v. Cochran, 293 N.W. 289. 

The constitutional provision that no 
bill shall contain more than one sub- 
ject and that subject shall be clearly 
expressed in the title has no applica- 
tion to an act complete in itself and 
not in effect amendatory, even though 
it may modify or destroy the effect of 
previous legislation. Const. art. 3, § 
14.—Beisner vy. Cochran, 293 N.W. 289. 

The statute imposing rigorous re- 
quirements with respect to brake and 
light equipment of automobiles, and 
repealing the provisions of a prior act 
requiring compulsory inspection and 
authorizing official inspection stations, 
does not violate the constitutional pro- 
vision that no bill shall contain more 
than one subject and that the subject 
shall be clearly expressed in the title. 
Laws 1939, ¢. 78; Comp.St.Supp.1937, 
§§ 60-435 to 60-444; Const. art. 3, § 
14,.—Beisner y. Cochran, 293 N:W. 289. 

N.J. An act entitled “An act to es- 
tablish all the public statute law of a 
general nature of the State of New 
Jersey in the form of a revision, con- 
solidation and compilation, to be known 
as the revised statutes,’? does not vio- 
late constitutional requirement that 
every law shall embrace but one object 
which shall be expressed in the title. 
P.L.1937, p. 832; N.J.S.A.Const. art. 4, 
§ 7, par. 4.—Duke Power Co. v. Somer- 
set County Board of Taxation, 15 A.2d 
460, 125 N.J.L. 431, affirming 12 A.2d 
934, 124-N.J.L. 481. a 

Okl. The purpose of the constitu- 
tional provision that every legislative 
act shall embrace but one _ subject, 
which with certain exceptions, shall be 
clearly expressed in its title, and that 
no law shall be revived, amended, or 


i otk ren 
the provisions Hekee 
ferred, by reference to it 


tee 
nt 


art. Pub.Acts 1939, a 49, 7° 


a) ie 72 


f extende 


is to forbid the join 
unconnected subjects 
same act. OkI.St.Ann.Const. 
57.—State ex rel. Oklahoma 
‘Highway Commission v. Horn, 105 
ih: 
Okl. A special legislative enactm: 
granting permission to an individ 
to sue the state for damages to [ 
erty as the result of the construction 
of a public improvement, does not v 
late the constitutional provision that 
every legislative act shall embrace 
one subject, which, with certai 
ceptions, shall be clearly expresse 
its title. Laws 1935, ce. : 
OkLSt.Ann.Const. art. 5, 
ex rel. Oklahoma State Highway | 
mission v. Horn, 105 P.2d 2) 
S.C. One purpose of const 
provision that every act shall h 3 
one subject, expressed in the title, 
to prevent surprise or fraud upon 
legislature by provisions of which 
title gives no information, which 
therefore be overlooked and car v 
and unintentionally adopted, and t 
fairly apprise the people of the su 


jects of legislation that are being 


tev 
art v. Woodmen of the World, cn 
Ins. Soc., 11 S.H.2d 449, 195 S.C. 

Wa. The generality of the titk 
statute is no objection, prov: 
that it is sufficient to give notice o 
general subject of the proposed leg 
tion and of the interests likely — 
affected, and it is not necessary th 
the connection or relationship sho 
be logical, it being sufficient if — 
matters are connected and related to 
single object. Const. § 52.—Co 
wealth v. Dodson, 11 S.H.2d 120. 


§ 3387 > ‘ 
D.C.Tex. Under Texas law, i 
subject of bill and not object t er 
that must be expressed in title, and, if 
general and ultimate subject of a par 
ticular act is as a whole expressed i 
the title, this will support provisio 
in the body of the act which are rele- 
vant, reasonably germane, comple 
tary, or auxiliary to the title. Verno 
Ann.St.Tex.Const. art. 8, § 35.—In 1 
Mission Independent School Dist., 35 F. 
Supp. 37 (SS er 
Ala, Under constitutional provision 
that each law contain but one subj 
clearly expressed in title, the title need 
not be an index to the act nor need it | 
state a catalogue of all powers intend- 
ed to be bestowed. Const.1901, § 4 
Alldredge v. Dunlap, 197 So. 36. 
Alaska. Where an amendatory act 
changes the entire object and character 
of a law the title of the act amended 
will not serve as the title of the 
amendatory act.—Territory of Alaska 
v. Alaska Juneau Gold Mining Co., 9 
Alaska 360. f rt 
Alaska. In 
titles are sufficient, court 1 
liberal construction of titles of acts.- 
YVerritory of Alaska, by Olson, v. Haw- 
kins, 9 Alaska 573. ae a 
Cal.App. The main object of con-- 
stitutional provision requiring subject 
of act to be expressed in title is to 
prevent Legislature as well as public 
from being deceived and injured b 
false, misleading and deceitful titles — 
whereby legislation relating to one ~ 
subject might be obtained under title — 
of another. Const. art. 4, § 24.—Pow- i 
ers Farms v. Consolidated Irr. Dist. 
110 P.2d 112. j 


Cal.App. It is not necessary that the 
title of an act should embrace an 
abstract or catalogue of its contents. 
Const. art. 4, § 24.—Los Angeles Coun- 
ty v. Hurlbut, 111 P.2d 963. 

So long as provisions of statute ar 
germane to subject matter of title, nm 
violence is done to Constitution jin t 
omitting from title index of all of such | 
provisions, and every provision of an 
act which is closely allied to the sub- 
ject expressed in the title is “oer- 
mane” thereto. Const. art. 4, § =_ 
Los Angeles County vy. Hurlbut, 111 P. 
2d 963. 


eee 
be 281387: 


The purpose of the constitutional 


act to be expressed in its title is 
merely to prevent legislators or public 
from being misled by titles to bills 
bY whereby legislation relating to one 
Sh subject might be obtained under title 
iS of another subject. Const. art. 4, § 
Angeles County v. Huribut, 


a 24.—Los 

111 P.2d 963. 

oy It is customary to state subject of an 
li act in the fewest possible words, and 


e such custom was known to the framers 
of the constitution. Const. art. 4, § 24. 
ais Ri —Los Angeles County v. Hurlbut, 111 
pee he eb 9 63. 
we - The Legislature should not be held 
a to technical nicety in entitling pro- 
posed legislation under penalty of hav- 
ing the enactment fail at the hands of 
a too critical court. Const. art. 4, § 
24—Los Angeles County v. Hurlbut, 
ati P2963. 
-. A reference in the title ofthe amend- 
atory act to the general subject is suf- 
ficient. Const. art. 4, 24.—Los An- 
geles County v. Hurlbut, 111 P.2d_963. 
A code section may be amended by 
~ number.—Los Angeles County v. Hurl- 
but, 111 P.2d 963. 

- Cal.App. The title of an act need not 
express all of the details found in the 
body of the act, but is usually sufficient 
when it suggests to the mind the sub- 
ject or field of legislation to be eov- 
Oe at la aes vy. Campbell, 115 P. 
Rars13. 
 Cal.App. The direct and immediate 
purpose of constitutional requirement 
that every act shall embrace but one 
ss subject which subject shall be ex- 
_—- pressed in its title was that a title 
 ghould on its face give at least some 
sort of information as to what proposed 
act was about. Const. art. 4, § — 

acs hes County v. Frisbie, 115 P. 
d 


Where all the provisions, however nu- 
merous, of an act have one general 
. object, clearly indicated in the title 
of act, such act does not violate con- 
' stitutional provision that act shall em- 
brace only one subject, whfch shall 
be expressed in its title. Const. art. 4, 
§ 24.—Los Angeles County v. Frisbie, 

115 P.2d 900. 
. The Legislature may insert in single 
act all legislation ‘germane’ to the 
general subject as expressed in. title 
and within legislative field thereby sug- 
_ __ gested, the rule being that a provision, 
- ~which conduces to the act or which is 
auxiliary to and promotive of its main 
purpose or has a necessary and natu- 
ral connection with such purpose, is 
»,» germane, Const. art...4, 24.—Los 
An eee County v. Frisbie, 115 P.2d 
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 ©Oal.App. Under constitutional provi- 
sion that every act shall embrace only 
Peis one subject, which shall be expressed 
ae in its title, matters which are logical- 
! ' ly germane to title of the act and are 
: included within its scope may be unit- 
x ed, it being sufficient to declare gen- 
eral purpose of the statute, and it is 
not necessary to set forth in title the 
/ details by which general purposes as 
expressed in title are to be accom- 
plished. Const. art. 4, § 24.—Shields 
vy. Oxnard Harbor Dist., 116 P.2d 121. 
Colo. Under constitutional require- 
ment as to titles of legislative bills, 
the title of a bill may be made as com- 
prehensive as desired, thereby covering 
legislation relating to many minor mat- 
ters so long as such matters are asso- 
, ciated. Const. art. 5, § 21.—Gordon vy. 
' Wheatridge Water Dist., 109 P.2d 899. 
: Colo. In the title of a statute, par- 
ticularity is neither necessary nor de- 
Sirable, and generality is commenda- 
' ble.—People v. Rapini, 112 P.2d 551, 
107 Colo. 363, 134 A.L.R. 6465. 
Del. Under constitutional provision 
that no bill shall embrace more than 
one subject which shall be expressed in 
ts title, the title of a bill is not re- 
quired to be an index of details of bill 
itself or synopsis of means by which 
object of bill is to be effectuated, but 
it is sufficient if title is so framed as 
to apprise those interested in subject 
matter of legislation so as reasonably 
to lead to an inquiry into body of bill. 


Const. art. 2, § 16.—State ex 
provision requiring the subject of an ; 


v 


ford v. Tatnall, 21 A.2d 185 


Fla. In determining whether subject 
matter of legislative act is expressed 
in title thereof, as required by Consti- 
tution, a mere verbal inaccuracy in title 
may. be disregarded, where the language 
used is sufficiently broad to apprise the 
public generally of the purpose of the 
act. Const. art. 3, § 16.—In re Sher- 
man’s Estate, 1 So.2d 727. 

Ga. In order to eomply with consti- 
tutional prohibition against the passage 
of any law containing matter different 
from what is expressed in the title 
thereof, the language contained in the 
body of a statute, which amends a for- 
mer statute, need only be germane to 
such former statute. Const. art. 3, § 7, 
par. 8.—National Surety Corporation v. 
Gatlin, 15 S.H.2d 180 

Iu. The Legislature when entitling 
an act has discretion to make the title 
general or specific. Smith-Hurd Stats. 
Const. art. 4, 13.—People ex rel. 
Gage v. Village of Wilmette, 31 N.E. 
2d 774, 375 Ill. 420. 

Where the title of an act is a gen- 
eral one, the Legislature may incor- 
porate as many provisions in the act 
as it deems necessary, and those pro- 
visions may be diverse, but they must 
not be inconsistent with or unrelated 
to the general title. Smith-Hurd 
Stats.Const. art. 4, § 13.—People ex 
rel. Gage v. Village of Wilmette, 31 
N.E.2d 774, 375 Ill. 420. 

Where the Legislature restricts the 
title of an act to include only a par- 
ticular branch or phase of an entire 
subject, provisions in the act which 
are not within the scope of that 
branch or phase of the subject in- 
cluded are in opposition to. the spe- 
cific title. Smith-Hurd Stats.Const. 
art. 4, 13.—People ex rel. Gage v. 
Village of Wilmette, 31 N.H.2d 774, 
375 Ill. 420. 

An act must be germane to the pur- 
pose expressed in the title thereto. 
Smith-Hurd Stats.Const. art. 4, § 13.— 
People ex rel. Gage v. Village of Wil- 
mette, 31 N.B.2d 774, 375 Ill. 420. 

Ind. The title of a legislative enact- 
ment is not required to be as specific 
as the terms of the act.—Northern In- 
ciaae Power Co. v. West, 32 N.H.2d 
lisse 


Ky. The Constitution does not re- 
quire title of an act to contain or be an 
index to or synopsis of the contents 
of the act, or to set out the details 
thereof, but title need only indicate the 
general contents and scope of the act, 
and is sufficient if it gives reasonable 
notice thereof, without pointing to re- 
sults of the act. Const. § 51.—Snelling 
v. Franklin County Board of Educa- 
tion, 142 S.W.2d 147, 283 Ky. 572. 


Ky. Two or more particular sections 
of statute may be amended by refer- 
ence thereto in act correctly identify- 
ing them and setting out in full sec- 
tions as amended, without violating 
eonstitutional provisions that no law 
shall relate to more than one subject 
expressed in title and that no law shall 
be amended by reference to its title 
only. Const. § 51.—Board of Alder- 
men of City of Ashland v. Hunt, 145 
S.W.2d 814, 284 Ky. 720. 


La. The “object”? of a law within 
constitutional provision that every law 
shall embrace but one object, indi- 
eated in title, is the aim or purpose of 
enactment, its general purpose, or mat- 
ter or thing forming groundwork of 
act. Const.1921, art. 3, § 16.—Airey y. 
Tugwell, 3 So.2d 99, 197 La. 982. 

The purpose of the title of an act is 
to give notice of legislative intent and 
purpose to those who are interested in 
or may be affected by terms of act, and 
to prevent surprise and fraud on mem- 
bers of Legislature. Const.1921, art, 3, 
§ 16.—Airey v. Tugwell, 3 So.2d 99, 
197 La. 982. ; 

While the title of an act need not be 
a complete index to every section there- 
of, it must be clear, ample and concise 
enough to direct attention to purpose 
of law. Const.1921, art. 3, § 16.—Airey 
v. Tugwell, 3 So.2d 99, 197 La. 982. 

A law, to be valid, must have a title 
indicative of its’ object. Const.1921, 


rel. Mor- ¢ 


text of the _ title, 1 
nevertheless be covered by the title. 
Const.1921, art. 3,. § 16—Ramey v. 
Cudahy Packing ‘Co., 200 So. 333. 

Since means adopted to carry out 
a law is not an “object” thereof, such 
means need not be mentioned in title 
of act. Const.1921, “art. 3, °°§ 16:— 
Ramey v. Cudahy Packing Co., 200 
So. 333. 

An act to regulate any specified 
business, or the use of property, :or 
regulating human conduct in any way, 
or to prohibit acts or things or to 
protect persons or property or public 
or private rights may include penal 
provisions, or provisions imposing a 
civil liability or giving a civil remedy 
without such penalties, liability or 
remedies being referred to in the title 
of the act. Const.1921, art. 3, § 16.— 
Ramey v.- Cudahy Packing Co., 200 
So. 333. 

An act, otherwise properly entitled, 
is not open to objection that it con- 
tains more than one subject and one 
not expressed in title because it con- 
tains a repealing clause not mentioned 
in the title, since the repeal of previ- 
ous acts on the same general sub- 
ject may be necessary to render ef- 
fective the general purposes of the act 
and is always germane to the sub- 
ject. Const.1921, art. 3, § 16.—Ramey 
v. Cudahy Packing Co., 200 So. 338. 

Mich. The title to an enactment is 
required to be expressive of the pur- 
pose and seope of the enactment, but, 
if the enactment comes fairly within 
and is reasonably a component part of 
the purpose expressed in the title, the 
title is sufficient.—Shivel v. Vidro, 294 
N.W. 78, 295 Mich. 10. 

Mich. The title to an enactment is 
required to be expressive of the pur- 
pose and scope of the enactment, and 
if the enactment comes fairly within 
and is reasonably a component part 
of the purpose expressed in its title, 
it is not an interloper but properly a 
part thereof. Const. art. 5) -§ 21.-— 
Johnson v. Michigan Milk Marketing 
Board, 295 N.W. 346, 295 Mich. 644. 

The title to an act is good if it fairly 
indicates the general subject matter 
covered by the act, and constitutional 
provision does not require title suffi- 
cient in detail to constitute a table of 
contents or an index to the various 
provisions of the act. Const. art. 5, § 
21.—Johnson v. Michigan Milk Market- 
ing Board, 295 N.W. 346, 295 Mich. 


Mich. Under constitutional provision 
that no law shall embrace more than 
one object which shall be expressed in 
its title, if an act is confined to a main 
general object or purpose which title 
comprehensively declares, though in 
general terms, and if provisions in the 
body of the act not directly mentioned 
in the title are germane, auxiliary, or 
incidental to that general purpose, title 
is sufficient, since a ‘title’ is but a 
descriptive caption directing attention 
to the subject matter which follows. 
cone es ea : mallee one” Products 

0. v. Sam’s Cu ate, N.W. : 
296 Mich, 190. ites 

Mich. Incidental details need not be 
noted in a title which covers and 
fairly reveals the general subject mat- 
ter of a particular legislative act, 
Const. art. 5, § 21.—Kull y. Michigan 
State Apple Commission, 296 N.W. 
250, 296 Mich. 262. 

The title of a legislative act is not 
fatally defective merely because it is 
somewhat broader than the body of 
the act. Const. art. 5, § 21—Kull v. 
Michigan State Apple Commission, 296 
N.W. 250, 296 Mich. 262. 

_A “title” of an act is but a descrip- 
tive caption directing attention to the 
subject matter which follows, and the 
title need not serve as an index, but 
it is sufficient if it fairly expresses 
the subject of the legislation and con- 
veys comprehension of its germane 


Const. art. 5, § 21.—Kull v. Michigan 


ute need be 


State Apple Commission, 296 N.W. 
250, 296 Mich. 262. 

Minn. The “subject of statute” with- 
in meaning of constitutional provision 
that no law shall embrace more than 
one subject, which shall be expressed 
in its title, is the matter to which it 
relates and with which it deals. Const. 


cart. 4, § 27.—C. Thomas Stores Sales 


System v. Spaeth, 297 N.W. 9. 

A “subject of statute” within mean- 
ing of constitutional provision that no 
law shall embrace more than one sub- 
ject, which shall be expressed in its 
title, embraces all provisions which are 
germane to it, and they may be parts 
of it, incident to it, or means auxiliary 
to the end in view, and the subject 
must be single, but the provisions by 
which the object is to be accomplished 
may be multifarious. Const. art. 4, § 
27.—C. Thomas Stores Sales System v. 
Spaeth, 297 N.W. 9. i 

For a statute to comply with the con- 
stitutional provision that no law shall 
embrace more than one subject, which 
shall be expressed in its title, all that 
is necessary is that the statute should 
embrace some “one general subject, 
and by that is meant, merely, that all 
matters treated of should fall under 
some one general idea, be so connected 
with or relate to each other, either 
logically or in popular understanding, 
as to be parts of, or germane to one 
general subject. Const. art. 4, § 27.— 
C. Thomas Stores Sales+ System v. 
Spaeth, 297 N.W. 9. ie 

Under constitutional provision that 
no law shall embrace more than one 
subject, which shall be expressed in its 
title, the subject may be expressed gen- 
erally or by a description of its parts 
or subdivisions. Const. art. 4, § 27.— 
Cc. YThomas Stores Sales System v. 
Spaeth, 297 N.W. 9. Aas 

Under constitutional provision that 
no law shall embrace more than one 
subject, which shall be expressed in its 
title, the general subject need not be 
stated in the title if it is clearly dis- 
closed or can be readily inferred from 
the details expressed. Const. art. 4, § 
27.—C. Thomas Stores Sales System y. 
Spaeth, 297 N.W. 9. 3 

A title of a statute for an unqualified 
repeal comprehends a qualified repeal, 
gince the greater includes the lesser.— 
C. Thomas Stores Sales System v. 
Spaeth, 297 N.W. 9. 

The title of a statute may be broader 
than the statute. Const. art. 4, § 27. 
—C. Thomas Stores Sales System v. 
Spaeth, 297 N.W. 9. 

A title which recites that the act 
contains a repeal. need not refer to a 
germane saving clause. Const. art, 4, 
§ 27.—C. Thomas Stores Sales System 
v. Spaeth, 297 N.W. 9. j 

Mo. Under constitutional provision 
that no bill shall contain more than 
one subject which shall be clearly ex- 
pressed in its title, if the title, although 
general, clearly expresses the purpose 
of the statute, any legislation reason- 
ably within the title is valid. Mo.St. 
Ann.Const. art. 4, § 28.—Williams Lum- 
der & Manufacturing Co. y. Ginsburg, 
146 S.W.2d 604. 


Under constitutional provision that 
no bill shall contain more than one 
subject which shall be clearly ex- 
pressed in its title, if the title is re- 
strictive, the statute must also be re- 
strictive and cannot include anything 
beyond the restrictive wording of the 
title. Mo.St.Ann.Const. art. 4, § 28.— 
‘Williams Lumber & Manufacturing Co. 
v. Ginsburg, 146 S.W.2d 604. 

In determining whether title of 
amendatory statute, which purported 
to repeal section of revised statutes of 
1899 and to enact a new section, ex- 
yjressed subject contained in body of 
the statute as required by Constitution, 
the title of the original statute was the 
title as it appeared in the revision of 
1899 and as quoted in title of the 
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tatute, since le. 
uired to look b nd t. 
; it appeared in the amendatory 
statute to determine purpose of the 
legislation. Mo.St.Ann, § 3225, -p. 5033; 
Mo.St.Ann,Const. art. 4, § 28.—Williams 
Lumber & Manufacturing Co. vy. Gins- 
burg, 146 S.W.2d 604. 

Mo. If title of act is restrictive, the 
act must also be restrictive. Mo.St. 
Ann.Const. art. 4, § 28.—State ex inf. 
McKittrick v. Murphy, 148 S.W.2d 527. 

Mont. The constitutional provision 
that acts, or parts of acts, are void 
if the subject is not expressed, or clear- 
ly expressed, in the title, sometimes 
justifies a finding that something in 
an act is void as not within the title, 
but it does not justify a finding that an 
implied amendment of other statutes 
must be construed into the body of the 
act, simply to fill out the purpose 
expressed in the title. Const. art. 5, § 
23.—State ex rel. Jensen Livestock Co. 
v. Hyslop, 107 P.2d 1088. 

Neb. If an act has but one general 
object, no matter how broad that ob- 
ject may be, and contains no matter 
not germane thereto, and the title fairly 
expresses the subject of the bill, it does 
not violate the section of the Constitu- 
tion providing that no bill shall con- 
tain more than one subject, and that 
the subject shall be clearly expressed 
in the title. Const. art. 3, § 14.—Beis- 
ner v. Cochran, 293 N.W. 289. 

The constitutional provision that no 
bill shall contain more than one subject 
and that subject shall be clearly ex- 
pressed in the title has no application 
to an act complete in itself and not in 
effect amendatory, even though it may 
modify or destroy the effect of previous 
legislation. Const. art. 3, § 14.—Beis- 
ner vy. Cochran, 293 N.W. 289. 


N.J. If the leading or general sub- 
ject of a statute is fairly expressed in 
its title, the constitutional mandate 
that subject shall be expressed in the 
title, is satisfied. N.J.S.A.Const. art, 4, 
§ 7, par. 4.—Jersey City v. Martin, 19 
A.2d 40, 126 N.J.L. 353, affirming 15 
A.2d 449, 125 N.J.L. 219, 

The “object” of a law within mean- 
ing of constitutional provision that 
every law shall embrace but one sub- 
ject which shall be expressed in its 
title, is not to be confused with its 
“product”, since the ‘product’? may be 
as diverse as the object requires, and 
finds its expression in the terms of 
the enactment only. N.J.S.A.Const. art. 
4, § 7, par. 4.-Jersey City v. Martin, 
19 A.2d 40, 126 N.J.L. 353, affirming 
15 A.2d 449, 125 N.J.L. 219. 

The title of a statute need not be an 
abstract or synopsis of the contents 
of the statute in order to comply with 
the ‘constitutional provision that every 


law shall embrace but one subject 
which shall be expressed in its title. 
N.J.S.A.Const. art. 4, § par, 4,— 


’ 
Jersey City v Martin, 19 A.2d 40, 126 
N.J.L. 358, affirming 15 A.2d 449, 125 
N.J.L, 219. 

The title of a statute gives expres- 
sion to the ‘object’? of the statute 
within constitutional requirement that 
every law shall embrace but one “ob- 
ject” which shall be expressed in the 
title, if it contains a mention of the 
subject matter generally, together with 
a succinct indication of the legislation 
respecting it. N.J.S.A.Const. art, 4, 
7, par. 4.—Jersey City v. Martin, 19 
A.2d 40, 126 N.J.U. 3538, affirming 15 
A.2d 449, 125 N.J.L. 219. 

Whether a statute complies with the 
constitutional requirement that every 
law shall embrace but one “object”, 
which shall be expressed in the title, 
is not to be determined by nice dis- 
tinctions of etymology or definition of 


words, but by the facts of the case 
and the history of the legislation. 
NeJ-SUA Const. arth 45$ sit, par. '4.— 


Jersey City v. Martin, 19 A.2d 40, 126 
N.J.L. 353, affirming 15 A.2d 449, 125 
N.J. En 219) 

Where the subject of legislation is 
single and is of a general character, all 
matters reasonably connected therewith 
and appropriate to the achievement of 
legislative object may be embraced 
therein without infringing the consti- 


rdict 
» embrace but one “object 
_ be expressed in the title, an 


tutional di 


cognate to that object are 
quired to be expressly men 
the title. N.J.S.A.Const. art. — 
par. 4.—Jersey City v. Martin, 1! 
40, 126 N.J.L. 353; affirming 1 
449, 125, N.dsdo. 219. 

A title comprehends, within 
nification of constitutional pr 
that every law shall embrace but 


N.J.S.A.Const. art. 
7, par. 4.—Jersey City vy. Mart 
A.2d 40, 126 N.J.L. 353; affir 
A.20 (4495-1 25-N. Ja 25:9. 2st ae 
N.J. The constitutional requirement 
that every law embrace but one object — 
which shall be expressed in the srk 
satisfied if the leading or general sub-— 
ject of the statute is fairl press 
in the title. N.J.S.A.Const. 


constitutional requirement tha 
law embrace but one object whic 


be expressed in the title. NJ 
Const. art. 4, § 7, par. 4.—Jerse: 
2d..697;, 127° NJ 


law embrace but one object which shall 
be expressed in the title is whethe 
titular expression of the object of 
statute is misleading. N.J.S.z 
art. 4, § 7, par. 4.—Jersey_City v.11 
tin, 20 A.2d 697, 127 N.J.L..18, re 
ing 13 A.2d 227, 125 NJ.L. 103 
N.D. The title to an amen 
need not point out with particula 
the exact scope of the amendment, | 
where the title to an amendatory 
indicates that it is an amenume 
an act or section specified therein, the 
title is sufficient, provided that t 
subject matter of the amendme 
germane to the subject of the act that 
is amended, and is embraced 
scope of title of act amended. C 
§ 61.—Marks y. City of Mandan, 


N.W. 39 


_Okl. The purpose of the consti 
tional provision that every legisl: 
act shall embrace but one subjec 
which with certain exceptions, shall be 
clearly expressed in its title, and that 
no law shall be revived, amended, | 
the provisions thereof extended or 
ferred, by reference to its title 
is to forbid the joining of diverse 
unconnected subjects in one an 
same act. Okl.St.Ann.Const. art. 5,_ 
57.—State ex rel. Oklahoma State High-— 
way Commission y. Horn, 105 P:2d 234. 

The constitutional provision ‘thai 
every legislative act shall embrace b : 
one subject, which, with certain | 2 
ceptions, shall be clearly expressed 
its title, does not require that the title 
of the act contain a complete abstract 
or index of its contents. OkI.St.Ann. 
Const. art. 5, § 57.—State ex rel. Okla- 
homa State Highway Commission vy. 
Horn, 105 P.2d 234. Neca” 

The constitutional provision that — 
every legislative act shall embrace but — 
one subject, which, with certain ex- 
ceptions, shall be clearly expressed in 
its title, is complied with, though the 
title of an act may express the pur- 
pose or object of the act in very gen- 
eral terms, leaving the details in con- 
nection with the accomplishment of 
the same to be set forth in its body. 
Ok1.St.Ann.Const. art. 5, § 57.—State 
ex rel. Oklahoma State Highway Com- 
mission v. Horn. 105. P.2d 234. 

Okl. The title of statute may be 
general and need not contain abstract 
of contents of bill or specify every 
clause therein, but is sufficient, if they 
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are all referable and cognate to sub- 

ject expressed. OklI.St.Ann.Const. art. 
. 5, § 57.—Crawford v. Corporation Com- 
mission, 106 P.2d 806. 4 
7 The fact that matters within title of 
act are not included in body thereof 
Si does not render it unconstitutional. 
Ok1St.Ann.Const. art. 5, § 57.—Craw- 
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ford v. Corporation Commission, 106 
P.2d 806. : 
Okl. Under constitutional require- 
ment that every act embrace but one 
i “subject” whieh shall be clearly ex- 
pressed in its title, the general ‘“sub- 
_ ject” to which the act relates may be 
broad and comprehensive, and if the 
title sufficiently brings attention of 
mind to that general subject, it is suf- 
; ficient, and there is no need of ex- 
pressing, in the title, details or sub- 
divisions of the subject to which the 
body of the act relates. Okl.St.Ann. 
Ey@oust..\art. |5, 57.—National Mut. 
Casualty Co. v. Briscoe, 109 P.2d 1088. 
——s« Oki. =A particular section of the law 
may be broadened by amendment so as 
to bring within its provisions matter 
_. which could have been within it origi- 
nally without contravention of the pro- 
- yisions of the constitution requiring 
every act.of the legislature to embrace 
but one subject which shall be clearly 
expressed in its title, ete. Okl.St.Ann. 
Const. art. 5, § 57.—First Nat. Bank of 
’ Alex vy. Southland Production Co., 112 
P.2d 1087. ke 
Oki. The intention of constitutional 
requirement that every act shall em- 
brace but one subject, which shall be 
clearly expressed in its title, is to pre- 
-_- vent surreptitious and fraudulent legis- 
_ lation by prohibiting inclusion of pro- 
visions in body of an act that are in- 
- gongruous and have no proper rela- 
tion to its subject as expressed in its 
title. Ok1.St.Ann.Const. art. 5, § 57.— 
-. Lowden vy. Washita County Excise 
Board, 118 P.2d 370. 
{ Oki. The subject expressed in the 
title of an act fixes a limit upon the 
scope of the act. Okl.St,Ann.Const. art. 
5, § 57._Oklahoma City v. Brient, 114 
owe 2'd' 459: 
The title of an act may be general 
and need not specify every clause in the 
act, but all the clauses must be refer- 
- able and cognate to the subject ex- 
pressed in the title. Okl.St.Ann.Const. 


art. 5, § 57—Oklahoma City v. Brient, 
114 P.2d 459. 
Pa.Super. The constitutional provi- 


gion requiring statute to contain but 
one subject, which shall be clearly ex- 
pressed in its title, was not intended 
to exercise a pedantic tyranny over 
the grammatical efforts of legislators, 
nor to place them between the horns 
of a constructional dilemma, namely, 
that the title of an act must be so gen- 
eral or so particularized as to include 
all of its subject-matter and yet not 
so general as to give no indication of 
its purpose, nor so particular as to in- 
ferentially exclude from its scope any 
items inadvertently omitted. P.S. 
Const. art. 3, § 3.—Harr v. Boucher, 15 
A.2d 699, 142 Pa.Super. 114. 

Under constitutional provision re- 
quiring statute to contain but one sub- 
ject which shall be expressed in its 
title, a title is sufficient when it rea- 
sonably covers the subject matter of 
the text of the statute. P.S.Const, art. 
3, § 3.—Harr v. Boucher, 15 A.2d 699, 
142 Pa.Super. 114 

Pa.Super. The title of an act need 
not furni$h an index of its contents. 
P.S.Const. art. 3, § 3.—Ribblet v. West- 
rick, 21 A.2d 510, certified 19 A.2d 394, 
341 Pa, 484. 

Where subject dealt with in statute 
was collection of delinquent taxes on 
seated lands, anything reasonably ger- 
mane to such subject could be included 
in such statute without special atten- 
4 tion being directed to it in title. 72 P. 

7 S. § 5971a et seq.; P.S.Const. art. 3, § 
‘3.—Ribblet v. Westrick, 21 A.2d 510, 
certified 19 A.2d 394, 341 Pa. 484, 

Constitutional provision requiring ex- 
pression of subject of bill in title is 
not applicable unless substantive mat- 
ter, entirely disconnected with named 
legislation, is included within folds of 
bill, and provision is intended to oper- 
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ate to exclude from measure that which 
is secret and unrelated. P.S.Const. art. 
3, § 8.—Ribblet v. Westrick, 21 A.2d 
510, certified 19 A.2d 394, 341 Pa. 484. 

Pa.Com.Pl. Under constitutional pro- 
visions requiring the subject of an 
act to be expressed in its title, the 
title must not mislead but need not 
be an index or synopsis of the act, 
and suffices if it puts the reader to 
further inquiry concerning the act’s 
contents.—Hquitable Loan Soc. v. Harr, 
49 Dauph. 182. 

Pa.Com.Pl. Article 3, Sec. 3, of the 
Constitution of Pennsylvania, does not 
require that the title of the statute 
must be an index of its contents nor 
a synopsis thereof.—Commonwealth vy. 
Sciortino, 54 York 145. 

The title of an act need only name 
the real subject of legislation and des- 
ignate that subject with sufficient clear- 
ness so that one of a reasonable inquir- 
ing state of mind would be put on 
inquiry as to the body of the act.— 
Commonwes lin v. Sciortino, 54 York 

Sec. 3, of Article 3, of the Constitu- 
tion of Pennsylvania, is not applicable 
unless a substantive matter, entirely 
disconnected with the named legislation, 
is ineluded within the folds of the 
bill; it is intended to exclude from 
the measure that which is secret and 
unrelated.—Commonwealth v. Sciortino, 
54 York 145. 


S.C. One purpose of constitutional 
provision that every act shali have but 
one subject, expressed in the title, is 
to prevent surprise or fraud upon the 
legislature by provisions of which the 
title gives no information, which might 
therefore be overlooked and_ carelessly 
and unintentionally adopted, and to 
fairly apprise the people of the sub- 
jects of legislation that are being con- 
sidered. Code 1932, § 7986, as amended 
by Act May 4, 1935, 39 St. at Large, 
Dey 3.032, $5 Consts art.aldoes di 
Stewart v. Woodmen of the World, Life 
Ins. Soc., 11 S.B.2d 449, 195 S.C. 365. 

Va. Matters unrelated and not to be 
expected should not be injected into a 
bill in order to secure support of hesi- 
tant members of General Assembly, but 
matters ‘“‘germane”’ to the object, made 
manifest by its title, may be included, 
and those things are germane which 
are allied, relative, or appropriate. 
Const. § 52.—Commonwealth y. Dodson, 
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11 S.H.2d 120. 


The constitutional provision that no 
law shall embrace more than one object 
which shall be expressed in its title 
was not intended to hamper honest leg- 
islation and does not require that the 
title should be an index or digest of 
the various provisions of the act, and 
the fact that many things of diverse 
nature are authorized or required to 
be done in the body of the act, though 
not expressed in its title, is not ob- 
jectionable if what is authorized by 
the act is germane to the objects ex- 
pressed in the title, or has a legitimate 
association therewith, or is congruous 
therewith. Const. § 52.—Common- 
wealth v. Dodson, 11 S.B.2d 120, 

The title of a statute must not be 
made a cover for surreptitious or in- 
congruous legislation, and must not be 
such as to mislead the Legislature or 
the people, but should fairly state the 
general subject covered by the body of 
the act. Const. § 52.—Commonwealth 
v. Dodson, 11 S.E.2d 120. 

If title of statute is not misleading, 
and if those things are done which are 
germane to it, that is enough. Const. § 
52.—Commonwealth v. Dodson, 11 S.B. 
2d 120. 

The generality of the title of a stat- 
ute is no objection, provided only that 
it is sufficient to give notice of the gen- 
eral subject of the proposed legislation 
and of the interests likely to be affected, 
and it is not necessary that the connec- 
tion or relationship should be logical, 
it being sufficient if the matters are 
connected and related to a single ob- 
ject. Const. § 52.—Commonwealth vy. 
Dodson, 11 8.H.2d 120. 


Wash. Words in title of statute 
must be taken in their common and 
ordinary meanings, and legislature 


eannot in body of 
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act impose anot 
or unusual meaning on term used in 
title without disclosing such special 
meaning therein. Const. art. 2, § 19.. 
—De Cano v. State, 110 P.2d 627. 

The title of statute need not be a 
complex index of provisions of statute, 
but is sufficient if it so indicates its 
substance and scope as to reasonably 
lead to an inquiry into its contents. 
Const. art. 2, § 19.—De Cano y. State, 
110 P.2d 627. 

Where legislature adopts a_ very 
broad and comprehensive title in bill, 
great liberality will be indulged to 
hold that any subject reasonably ger- 
mane to title may be embraced in 
body of bill, but where legislature 
uses restricted title in which language 
is of specific rather than generic im- 
port, title will not be regarded so 
liberally and provisions of bill not 
fairly embraced -in title cannot be 
given force. Const. art. 2, § 19.—De 
Cano vy. State, 110 P.2d 627. 

W.Va. Where statute amended prior 
statute by the omission of the name 
Wheeling therefrom and referred in its 
title specially to the chapter and sec- 
tion number of the statute it purported 
to amend, and stated that its purpose 
was to amend such statute, there was 
sufficient compliance with the consti- 
tutional provision that the object of an 
act shall be expressed in its title and 
that no law shall be amended by refer- 
ence to its title only. Acts 1935, c. 67; 
Const. art. 6, § 30.—Ebbert v. Tucker, 
15 S.EH.2d 583. 
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N.J. An act entitled “An act to es- 
tablish all the public statute law of a 
general nature of the State of New 
Jersey in the form of a revision, con- 
solidation and compilation, to be known 
as the revised statutes,’ does not vio- 
late constitutional requirement that 
every law shall embrace but one object 
which shall be expressed in the title. 
P.L.1937, p. 832; N.J.S.A-Const. art. 4, 
§ 7, par. 4.—Duke Power Co. v. Somer- 
set County Board of Taxation, 15 A.2d 
460, 125 N.J.L. 431, affirming 12° A.2d. 
234, 124 N.J.L. 481. 

N.J.Ch. The statute dealing with de- 
posits in trust in banks, savings banks, 
or trust companies is not an unconsti- 
tutional attempt to amend the statute. 
of wills and the statute of intestate suc- 
cession because the title fails to dis- 
close such purpose, but wag merely 
intended to change and define the law 
with respect to trusts set up in the 
particular form and manner stated in 
the act. N.J.S.A. 17:9-4.—Hickey  y. 
Kahl, 19 A.2d 33, 129 N.J.Bq. 233. 


§ 401 

An amendatory act, the ti- 
le of which limited its scope to 
liability of school districts for negli- 
gence of its officers for injuries to per- 
sons or property, was unconstitutional 
for failure to express the subject of 
the Act in its title, where the body of 
the act by section 1 related to liability 
of various political subdivisions for 
negligence of their officers for injuries 
to persons or property resulting, and 
was not limited to school districts. 
scioeee ee 5150, § 1; Const. 
art. 4, -—Jackman y. Patter 
108 P.2d 682. iL 

Fla. Where a reading of statute, pro- 
hibiting appointment of nonresident as 
personal representative of estate except 
in certain specified cases, left no doubt 
of state’s purpose, if the word “not” 
was supplied in portion of title reciting 
that prohibition should not apply in 
case of persons standing in specified 
degrees of relationship to decedent, the 
word “not” would be supplied so as 
to harmonize title with provision of 
statute making such exception applica- 
ble to such relatives of decedent ‘not?’ 
residing in state, thereby eliminating 
objection that title did not express sub- 
ject matter of statute as required by 
Constitution. Acts 1933, ¢. 16103, § 83, 
as amended by Acts 1939, ¢. 19671, § ite 
and subd. F; Const. art. 8, § 16.—In 
re Sherman’s Wstate, 1 So.2d 727. 

Okl. A special legislative enactment 
granting permission to an individual to 
sue the state for damages to property- 


egisla 
subject, which, with 
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struc a. 
nstitutional provision that every 
slative act shall embrace but one 
certain exceptions, 
shall be clearly expressed in its title. 
Baws 1935, c. 65, art. 17; OK1.St.Ann. 
Const. art. 5, § 57.—State ex rel, Okla- 
homa State Highway Commission v. 
Born, 105 Pd oa 
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Colo. Provision of Aeronautics Act 
relating to liability of a navigator of 
aircraft flown in such manner as to be 
imminently dangerous to persons or 
property is not unconstitutional on 
ground that it makes unlawful certain 
acts which are not covered by the title 
to the act which states that it is an 
act regulating aeronautics within the 
state, and providing for uniformity 
with federal laws regulating aeronau- 
tics. Laws 1937, p..252, § 8; Const. 
art. 5, § 21.—People v. Agnew, 113 P.2d 
424, 107 Colo. 399. 

Colo. A statute is valid although a 
punishment or penalty provided therein 
igs not mentioned in its title, if the 
punishment or penalty is connected 
with, and germane to, the subject ex- 
pressed in the title, and is a means 
of enforcing the statute or carrying out 
or giving effect to it, and is essential 
to accomplishment of object indicated 
in the title. Const. art. 5, § 21.—Peo- 
py vy. Agnew, 1138 P.2d 424, 107 Colo. 
399. 

Fla. The title of an act which de- 
fines and declares the burning or at- 
tempting to burn any property of 
value, with intent to defraud the in- 
surer of such property, to be arson 
with intent to defraud, whether the act 
should be arson at common law, or 
otherwise, was broad enough to cover 
the contents of the first section of the 
act, providing that any person who 
willfully with intent to injure or de- 
fraud the insurer burns or attempts 
so to do, or who causes to be burned, 
or who aids, counsels, or procures the 
burning of any building, structure, or 
personalty, shall be punished as stated 
therein. Acts 1931, HEx.Sess., c. 15602, 
§ 1; Const. art. 3, § 16.—Hart v. State, 
198 So. 120. 

Fla. The provisions of the act enti- 
tled “An Act relating to criminal pro- 
cedure * * *” providing that no 
sheriff, or other person employed or 
paid by the state or any county thereof 
as a law enforeement officer, shall be 
entitled to witness fees or mileage when 
summoned to testify in any court sit- 
ting in county in which he holds office, 
is employed, or has his residence, are 
not unconstitutional as not being with- 
in purview of subject as expressed in 
title of act and not a matter properly 
connected therewith, since title to act 
is sufficient to include all matters con- 
nected With criminal procedure, and 
procurement and compensation of wit- 
nesses in criminal cases are matters 
properly connected with criminal pro- 
cedure. Acts 1939, c. 19554, and § 43 
(d); Const. art. 3, § 16.—Trawick v. 
State ex rel. Rigby, 1 So.2d 641. 

Ga. Where caption recited that act 
was to amend statute so that punish- 
ment for robbery by open force or 
violence should be death or life im- 
prisonment instead of 4 to 20 years, 
“and for other purposes’, the quoted 
language embraced proviso that jury 
might recommend imprisonment for 4 
to 20 years, and the act was not un- 
constitutional as containing subject 
matter not embraced in caption. Code 
1933, § 26-2502, as amended by Laws 
P1984 p. 49029 Const, vart! 328 7 par. 
8.—Harris v. State, 12 S.H.2d 64, 191 
Ga. 243. 

Pa.Quar.Sess. <A penalty clause in 
the title of a legislative act is not es- 
sential where the provisions of the act 
are regulatory in character and where 
such regulation can only be effected by 
providing penalties—Commonwealth v. 
Kempski, 8 Sch.Reg. 105. 

A title expressing a purpose to reg- 
ulate implies that penalties will be in- 
flicted to accomplish this purpose.— 
Commonwealth y. Kempski, 8 Sch.Reg. 
105. 


"violate — 


tion of state constitutional provision. 
Ky.St. § 165a-41; Const.Ky. § 51.— 
Craig v. Western & Southern Indemnity 
Col, 119 Fi2da 592: 

Cal.App. The amendatory act of 1937 
relating to proceedings against kindred 
of recipients of old age payments was 
not void by reason of omission from 
title of purpose of Legislature to make 
adult child liable for support of his in- 
digent parents, since such provision did 
not treat of a “new subject.” St.1937, 
p. 1094; Const. art. 4, § 24.—Los An- 
geles County y. Hurlbut, 111 P.2d 963. 

The 1939 and 1940 amendments to 
section of Welfare and _ Institutions 
Code, relating to proceedings against 
children of recipients of old age pay- 
ments who filed income tax returns, 
did not violate constitutional provision 
requiring that the subject-of an act be 
expressed in its title. St.1939, pp. 2238, 
2239, and p. 2244,° § 2224; St.1940, 
Sp.Sess., c. 11, § 2224; Const. art. 4, § 
24.—Los ‘Angeles County vy. Hurlbut, 
111P.2d 963. 

Fla. The statute authorizing state to 
be made a party defendant and have its 
interests represented by the county at- 
torney in suit by county to foreclose 
lien of tax sale certificate sold to the 
state, and authorizing the county to re- 
cover reasonable fees for the services of 
its attorney therein is not violative of 
the constitutional provision providing 
that. every law shall embrace but one 
subject and matter properly connected 
therewith, which subject shall be brief- 
ly expressed in the title. Acts 1937, ¢. 
18315; Const.Fla. art. 3, § 16.—Suits v. 
Hillsborough County; 2 So.2d 353. 

Mich, The State Land Office Board 
Act is not unconstitutional on ground 
that there is nothing in title of act that 
would give owners of delinquent tax 
lands notice that they would be di- 
vested of title in 18 months after sale. 
Pub.Acts 1937, No. 155, as amended. 
Comp.Laws Supp.1940, §§ 3723-1 to 
3723-14; Const. art. 5, § 21—Baker v. 
State Land Office Board, 293 N.W. 763. 
294 Mich. 587. 

Mich. The State Land Office Board 
Act is not unconstitutional on ground 
that its title is insufficient. Comp. 
Laws Supp.1940, §§ 3723-1 to 3723-14, 
—Prince v. Auditor General of Michi- 
gan, 297 N.W. 223, 297 Mich. 157. 

Mich. Use Tax Act title, reciting 
that act was to provide for levy, as- 
sessment, and collection of specific ex- 
cise tax on storage, use, or consumption 
of tangible personal ‘property, to ap- 
propriate proceeds thereof and to pre- 
seribe penalties for violation was not 
defective as failing to express object of 
the act. Pub.Acts 1937, No. 94; Const. 
Mich. art. 5, § 21.—Banner Laundering 
ran v. Gundry, 298 N.W. 738, 297 Mich. 

19. 

Where use tax was definitely desig- 
nated in act as a specific tax for 
privilege of using, storing, or consum- 
ing tangible personal property, and act 
provided that all moneys _ received 
thereunder should be deposited in state 
treasury to credit of general fund, the 
act was not invalid for failure to state 
the nature of the tax and the objects 
to which it was to be applied. Pub. 
Acts’ 1937,-No. 94, §§ 3, 21; Const. 
Mich, art. 10, § 6.—Banner Laundering 
Co. v. Gundry, 298 N.W. 73, 297 Mich. 


419. 

N.J. Statutory title outlining legis- 
lative object as ratification and con- 
firmation of excise taxes levied for the 
years 1938 and 1939, and the making 
of provision for apportionment of such 
taxes among municipalities and pay- 
ment thereof satisfied constitutional re- 
quirement that every law embrace but 
one object which shall be expressed in 
the title, as against contention that ob- 
ject of the statute was to establish and 
adopt valuations previously determined 
and certified by the state tax commis- 
sioner, and that such object was not 


20 AL2Zd 697, 12:7 Niseduon oe re} 
U3) AL2d 5227, 1250. Sl, 08h) eae 
Okl. The provisions of the amen¢ 
tory act dealing with gasoline exe 
tax, were, in view of the subject matt 
of the sections amended, within tI 
proper purview of the amendator: 
and free from objection that act 
ed the section of the constitutio 
quiring that an act, with Rehr < 
tions, embrace only one subject w: 
shall be clearly expressed in its ti 
68 Okl.St.Ann. §§ 697, 705; Ok1.St 
Const. Art. 5, § 57.—¥First Nat. Ban 
Alex vy. Southland Production Co. 
P.2d 1087. ye 
Pa.Super. A section of tax collect: 
statute authorizing collectors to recei 
from proper taxing districts two p 
cent. comgnission on any taxes return 
by them as unpaid to county commi 
sioner which were afterwards « 
by county treasurer and paid o 
taxing district, was not unconstituti 
al on ground that title did not disclo 
or give notice of contents of act, 
title set forth that it required rece 
and collectors of taxes to make r 
of unpaid taxes to county commis 
er, *T2' PS. $5971 £3" | PSiCons 
§ 3.—Ribblet v. Westrick, 21 A 
certified 19 A.2d 394, 341 Pa. 
Va. Where appropriation for 
services for the’ state nrovided — 4 
all attorneys authorized by the act to 
be employed by any department — 
agency and all attorneys compensa 


Attorney General, the provisio 
not violate Constitution providi 
no Jaw shall embrace more than 
object which shall be expresse 
title. Acts 1940, ec. 425; Const. 
Commonwealth y. Dodson, i 8 
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Where appropriation bill made 
appropriation for supervision of prep 

ration and administration of executive 
budget and maintenance of r “d 
part of bill providing for a legislat 
director at salary of $6,000, and © 
viding that it should be the duty 


get and state comptroller in 

vision of expenditures and in a 
ing the preparation of biennial bu 
does not violate constitutional pro 
sion that no law shall embrace mx 
than one object which shall be eo 
pressed in its title. Acts 1940, ec. 425; 
Const. § 52.—Commonweaith vy. Dodson, 
Ti S'B.2d 7120: tae 

The part of appropriation bill, which — 
had created office of legislative direc- 
tor, providing for salaries and weg 
of employees of legislative direct 
does not violate constitutional proy 
sion that no law shall embrace m 
than one object which shall be 
pressed in its title. Acts 1940, « 4 
Const. § 52.—Commonwealth v. D 
son, d1 ,S.H.2d., 1120, 

Where appropriation bill made an 
propriation for administration of sta 
planning board, declaration that no ~ 
part of moneys so appropriated should 
be used for investigation or county 
government does not violate constitu-— 
tional provision that no law shall e 


brace more than one object which 
shall be expressed in its title. Acts — 
1940, e. 425; Const. § 52.—Common- 


wealth v. Dodson, 11 §.E.2d 120. 

Where appropriation bill provided 
that no part of money appropriated 
to or otherwise received by commission 
of fisheries should be used for main- 
tenance or operation of certain boat 
recently purchased by the commission, 
that provision does not violate con- 
stitutional provision that no law shall ; 
embrace more than one object which a 
shall be expressed in its title. Acts 
1940, ¢. 425; Const. § 52—Common- 
wealth v. Dodson, 11 S.H.2d 120. ‘i 

Provision of appropriation bill that ,* 
salaries of certain officers should be ~ 
reduced should the income of the state — 


% 


a 
ti 
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fall away does not violate constitu- 
oe tional provision that no law shall em- 


~ brace more than one object which shall 


be expressed in its title. Acts 1940, c. 
425; Const. § 52.——Commonwealth v. 
_ Dodson, 11 8.H.2d 120. 
aa Wash, Title of statute relating to 

_ public highways, establishing motor ve- 
-hicle fund as a permanent fund, pro- 

_ viding for distribution of funds accru- 
ing to motor vehicle fund and making 
appropriations therefrom was sufficient 
to cover subject matter of a proviso 
providing for .the appropriation of cer- 
- tain motor vehicle funds to payment of 

- assessments for improvement of certain 
street in city of Seattle. Rem.Rev.Stat. 
-§ 6600—3a(a, b).—State ex rel. Collier 
v. Yelle. 115 P.2d 373. 


E § 404 

é €.C.A.Tex. The 1939 Texas statute 
entitled “An Act authorizing munici- 
palities, political subdivisions, and tax- 
ing districts to effect a plan for the 
composition of their indebtedness under 
the provisions of the Federal Bank- 
ruptey laws’’ but providing that the 
statute should not apply to any bonds 
i while held by permanent school fund 


of Texas, violated constitutional re- 


quirement that no Dill shall contain 
more than one subject which shall be 
expressed in its title, and hence such 
provision, seeking to withdraw state’s 
onsent to composition proceedings by 
local bodies owning school fund, was 
void. Bankr.Act, § 81 et seq., 11 U.S. 
C.A. § 401 et seq.; Vernon’s Ann.Civ. 
‘St.Tex. art. 1024b; Vernon’s Ann.St. 
“Tex.Const. art. 3, § 35.—Mission Inde- 


) 


Mission Independent School Dist., 
: 39. 

p.c.Tex. The 1939 Texas statute en- 
titled “An Act authorizing municipali- 
ties, political subdivisions, and taxing 
districts to effect a plan for the com- 
position of their indebtedness under the 
provisions of the federal bankruptcy 
_ laws,” and providing for withdrawal of 
- consent of Texas to a proceeding under 


bonds are partly or wholly held by 
the free school fund, but not for with- 
| drawal of consent of Texas to a pro- 
ceeding by an agency none of whose 
bonds are held by free school fund, is 
not violative of the constitutional re- 
quirement that no legislative bill shall 
contain more than one subject which 
shall be expressed _ in its title. Bankr. 
— Act §§ 81-84, 11 U.S.C.A. §§ 401-404; 
_ Vernon’s Ann.Ciy.St.Tex. arts. 1024a, 
-  1024b; Vernon’s Ann.St.Tex.Const. art. 
3, § 35.—In re Mission Independent 
School Dist., 35 F.Supp. 37. 
Cal.App. Where act, which was en- 
titled ‘‘an act to provide for the aid 
and relief of indigents’, expressly re- 
- pealed a prior act which gave to coun- 
ty a cause of action based upon a debt 
to recover from financially able kindred 
aid money advanced to an indigent, 
constitutional provision that every act 
shall embrace but one subject which 
subject shall be expressed in its title 
was not violated by failure to ex- 
: pressly state in title that act re- 
og pealed prior act, since the repeal of 
x other acts dealing with the same sub- 
3 ject is “germane” to the purpose of 
as any act, St.1901, p. 638, § 7; St.1933, 
é p. 2007, § 13; Const. art. 4, 24,— 
Los Angeles County y. Frisbie, 115 P. 
2d 900. 
lll. Under an act entitled an act to 
provide for the annexation of unincor- 
porated territory which is entirely sur- 
rounded by incorporated territory, the 
‘Legislature could not legislate gener- 
ally on the subject of annexation, and 
ne could not even legislate generally on 
the annexation of unincorporated terri- 
ih tory unless that territory was entirely 
surrounded by incorporated territory. 
Smith-Hurd Stats. c. 24, 408b; 
Smith-Hurd Stats.Const. art. 4, § 13.— 
People ex rel. Gage v. Village of Wil- 
mette, 31 N.H.2d 774, 375 Ill. 420. 
An act entitled an act to provide for 
the annexation of unincorporated ter- 
ritory which is entirely surrounded by 


STATUTES 


incorporated territory and providing 
for the annexation of contiguous unin- 
corporated territory bounded on one 
side by a navigable body of water and 
on the other sides by two or more in- 
corporated cities, villages, or towns 
is void as violative of the constitution- 
al provision requiring the subject of 
an act to be expressed in the title, and 
an annexation ordinance adopted by 
the village of Wilmette pursuant to the 
act is also void. Smith-Hurd Stats. ¢. 
24, § 408b; Smith-Hurd Stats.Const. 
art. 4, § 13.—People ex rel. Gage v. 
Village of Wilmette, 31 N.E.2d 774, 
375 Ill. 420. ; 
Ky. Where statute enabling cities 
of third class to acquire electric plants 
permitted but did not require approval 
by electors, subsequent statute extend- 
ing benefits of prior statute to cities 
of other classes but making approval 
by electors compulsory without men- 
tioning compulsory election in title is 
unconstitutional as to the part of the 


statute requiring compulsory election. 
Ky.St. § 2741L-1 et seq., 2741L-19, 
3290-5, 3290a-1, 3480b-23, 3480d-1; 
Acts 1986 C. 77; Const. § 51.—Booth 


275 Ky. 491, 

Ky. The act entitled “An Act to re- 
peal, amend and re-enact” certain num- 
bered sections “of the Kentucky Stat- 
utes, all of which sections are a part 
of the charter of municipalities of the 
second class relating to councilmanic 
form of government’, is not unconsti- 
tutional as bearing title relating to 
more than one subject and not indicat- 
ing subject matter of act because 
amended sections deal with ‘separate 
offices and official functions not ex- 
pressed in title, since matters con- 
tained in body of act are germane to 
each other and to title, which is suffi- 
cient to give legislators and other per- 
sons interested ample notice of pur- 
pose and extent of act. Acts 1940, «. 
121; Const. § 51.—Board of Aldermen 
of City of Ashland v. Hunt, 145 S.W. 
2d 814, 284 Ky. 720. 

Nev. The statute providing for cre- 
ation of power districts is not uncon- 
stitutional on ground that it embraces 
more than one subject not expressed 
in its’ titles St:2935) Ve; Const. 
art. 4, § 17.—State v. Lincoln County 
Power Dist. No: 1, 111 P.2d 528. 

N.Y.Sup. The title of Wicks Act 
reading ‘An Act relating to employ- 
ments in municipally unified, purchased 
or otherwise acquired, operated and 
maintained transit facilities”, does not 
violate constitutional provision prohi- 


biting passage of private or local bill - 


embracing more than one subject and 
requiring that subject be expressed in 
title. Laws 1939, c. 927; Const. art. 
8, § 15.—McKinnon y. Delaney, 27 N. 
NES 20 713% 

Pa.Com.Pl. The title of the Act of 
May 16, 1923, P.L. 207, 53 P.S. § 2021, 
sufficiently gives notice of an intention 
to include municipal divisions within 
the scope of its provisions to satisfy 
the requirements of article III, sec. 3, 
of the Constitution.—City of Philadel- 
phia to Use of v. School Dist. of Phil- 
adelphia, 40 D. & Cee 32 Mun. 170. 
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§ 

Ala. A local act, providing for pay- 
ment by county to city of cost of pave- 
ment improvements abutting upon 
property of county, is not unconstitu- 
tional on ground that subject matter is 
not clearly expressed in title, which 
says nothing concerning issuance of 
certificate of indebtedness by county 
authority and a request that such cer- 
tificate be paid, since such matter is 
but a detail, title giving full notice that 
provision is to be made for payment by 
county of cost or improvement. Gen, 
and Loc.Acts 1939, p. 256; Const.1901, 
§ 45.—Alldredge v. Dunlap, 197 So. 36. 

Alaska. In the act entitled “An act 
to provide for tax on mines and min- 
ing” if considered as a licensing act, 
the part of the title referring to a tax 
on mines could be disregarded as 
surplusage, there being nothing in the 
act providing for a tax upon mines. 
Laws 1937, c. 20.—Territory of Alaska, 
by Olson, v. Hawkins, 9 Alaska 573. 

The title of the act stating that it is 


NE Ds 


mines and 


surplusage. Laws 1937, ¢. 20.—Terri- 
tory of Alaska, by Olson, v. Hawkins, 
9 Alaska 573. 

Alaska. The 1939 act amending the 
1937 act imposing a license tax on 
business of mining by adding two sec- 
tions thereto was not invalid because 
title failed to state full contents of the 
two sections, where title specifically 
stated that the act was an amendment, 
since that was a sufficient designation 
of the subject, and stating the subject 
of added sections was surplusage which 
could be disregarded. Laws 1939, c. 
67.—Territory of Alaska, by Olson, v. 
Hawkins, 9 Alaska 573. 

Fla. The second paragraph of sec- 
tion 1020 of Compiled General Laws 
eoncerning limitation of time in which 
suit may be brought to recover land in 
actual possession of holder of tax deed, 
which paragraph was attempted to be 
added to such section by ¢. 12409, Acts 
of 193%, is unconstitutional and void 
as not having been within purview of 
title to ec. 12409. Comp.Gen. Laws 
1927, § 1020; Acts 1927, ec. 12409.— 
Douglass v. Tax Equities, 198 So. 5, re- 
hearing denied 198 So. 578 

Mich. The general property tax law, 
which provides in its title for sale 
and conveyance of tax delinquent land, 
is not unconstitutional on ground that 
there is nothing in the title to indicate 
that it covers cancellation of past as 
well as future taxes and special as- 
sessments, or that municipalities which 
have borrowed in anticipation of col- 
lection of taxes or issued special as- 
sessment bonds shall have such taxes 
and assessments canceled, since stat- 
ute is not required to include such de- 
tails in its title. Comp.Laws 1929, § 
3389 et seq., as amended by Pub.Acts 
1937, No. 114; Const. art. 5, § 21.— 
Baker v. State Land Office Board, 293 
N.W. 763, 294 Mich. 587. 

Mich. The title of a statute entitled 
“An Act to provide for the imposition 
and the collection of a specific tax upon 
the ownership of intangible personal 
property; to provide for the disposi- 
tion of the proceeds thereof; to pre- 
scribe the powers and duties of the 


state tax commission with respect 
thereto; * *” sufficiently expressed 
the object of the statute. Pub.Acts 


1939, No. 301.—Shivel y. Vidro, 294 N. 
W. 78, 295 Mich. 10. 

Mich. The title of an act entitled an 
act’ relating to apples, declaring the 
public policy of the state to promote 
the consumption and sale of Michigan 
grown apples, and levying aw assess- 
ment on apple production and provid- 
ing for its collection, is broad enough 
to include the provision in the body 
of the act levying a tax on apples 
when shipped by growers and listing 
certain exemptions, Pub.Acts 1939, 
No. 87, § 9; Const. art. 5, § 21.—Kull 
v. Michigan State Apple Commission, 
296 N.W. 250, 296 Mich, 262. 


Mich. It is not essential to the val- 
idity of an act imposing a tax that its 
title should state or refer to exemp- 
tions provided in the body of the act. 
Const. art. 5, § 21.—Kull v. Michigan 
State Apple Commission, 296 N.W. 250. 
296 Mich. 262. 

Minn. The statute imposing a tax 
on the conducting of business by the 
system of mail order establishments 
and by the system of chain stores, and 
repealing a prior statute taxing chain 
stores, according to its title, and con- 
taining in the body, provisions for such 
taxation, the repeal of the prior statute, 
and a saving clause relating to taxes 
levied and assessed thereunder, com- 
plies with the constitutional provision 
that no law shall embrace more than 
one subject and that “subject of stat- 
ute’. shall be expressed in itg title. 
Laws 1937, Hx.Sess., c. 93; Const. art. 
4, § 27.-C. Thomas Stores Sales Sys- 
tem v. Spaeth, 297 N.W. 9. 


act saponins dee. 
as of business by mail 
er establishments and chain stores, 
of taxes levied and assessed under a 
prior statute imposing taxes on chain 
stores and the allowing of a credit 
on taxes paid under the prior statute, 
was “germane” to the repeal of the 
former statute by the eck eee 
Laws 1937, Ex.Sess., c. 93, pt. pues 
C. Thomas Stores’ Sales Syed v. 
Spaeth, 297 N.W. 

Mo. The title to an act amending 
an act pertaining to the collection of 
delinquent taxes did not contain more 
than one subject in violation of Con- 
stitution. Mo.St.Ann, § 9945 et seq., 
and § $952A—1 et seq., p. 7988 et seq., 
and p. 7995; Mo.St.Ann.Const. art. 4, 
once —Roberts v. Benson, 142 $.W.2d 


N.J. The Act entitled An Act im- 
posing an excise tax on persons, co- 
partnerships, associations, or corpora- 
tions, other than state railway, traction, 
gas and electric light, heat, and power 
corporations, municipal corporations 
and corporations taxable under certain 
chapters, using or occupying public 
streets, highways, roads, or other pub- 
lic places by virtue of a franchise or 
authority or permission from the state 
or a municipality thereof, except for 
operation of. omnibuses or taxicabs, 
does not offend against constitutional 
provision that every law shall embrace 
but one “object’’ which shall be ex- 
pressed in its title. N.J.S.A.Const. art. 
4, § 7, par. 4, N.J.S.A. 54:31-15.14 
et seq.—Jersey City v. Martin, 19 A. 
2d 40, 126 N.J.L. 353, affirming 15 
A.2d 449, 125 N.J.L. 219. 


The Act entitled An Act for taxation 
of the gross receipts of street railway, 
traction, gas and electric light, heat, 
and power corporations using or oc- 
cupying public streets, highways, roads, 
or other public places, for the exemp- 
tion from taxation of the franchises, 
stock, and certain property of such 
corporations, and for the taxation of 
eertain of the property of such cor- 
porations not so exempted from taxa- 
tion, does not violate the constitutional 
provision that every law shall embrace 
but one “object” which shall be ex- 
pressed in the title. N.J.S.A.Const. art. 
4, § 7, par. 4, and N.J.S.A. 54:31-45 
et seq.—Jersey City vy. Martin, 19 A.2d 
40, 126 N.J.L. 353, affirming 15 A.2d 
449, 126 NJ.L. 219. 


N.D. A _ statutory amendment enti- 
tled an act to amend and re-enact orig- 
inal statute relating to payment of de- 
ficiency in special assessments, which 
amendment broadened cause of deficien- 
ey for which a general tax could be 
levied so as to include failure to col- 
lect assessments, did not violate consti- 
tional provision declaring that subject 
of an act be expressed in its title, since 
amendment was germane to purpose of 
original statute and was not beyond 
scope of title of the act of which the 
amended section originally was a part. 
Comp.Laws 1913, § 3716, as amended; 
Const. § 61.—Marks v. City of Mandan, 
296 N.W. 39. 

Pa.Com.Pl. The title to the Act of 

1 June 25, 1937, P-L. 2063, No. 403, 27 
P.S. § 434 et seqg., sufficiently gives 
notice that it requires the payment into 
the State Treasury, without escheat, of 
all types of moneys and property spe- 
cifically enumerated therein, whether or 
not such moneys or property were in 
fact subject to escheat under existing 
law, even though the title declares, 
perhaps erroneously, that they were in 
fact subject to escheat under existing 
law.—-In re Philadelphia Electric Co., 


SON Ce 3, 
Pa.Orph. The title to the Act of 
May 16, 1929, P.L.1795, as amended 


by the Act of June 22, 1931, P.L. 690, 
sufficiently gives notice that the act 
imposes a transfer inheritance tax up- 
on transfers made in contemplation of 
death and that section 1(c) thereof, 72 
PS. § 2301(¢), raises the presumption 
that a transfer made within one year 
of death was made in contemplation of 
death, to satisfy the requirements of 
article III, sec. 8, of the Constitution, 


PS—In Te ‘Gumpert’s ‘Batate: aL D. & 


§.C. The provision in Anderson Sup- 
ply Act of 1935 that county treasurer’s 
fees should accrue to county, or, if not 
so accruing should reduce treasurer’s 
salary, was not within title stating that 
act provided for levy of taxes in And- 
erson county for county and _ school 
purposes for fiscal year beginning Jan- 
uary 1, 1935, and directed the expendi- 
ture thereof. Act May 10, 1935, 39 St. 
at Large, p. 615.—Scott v. Anderson 
County, 10 S.H.2d 359, 195 S.C. 92. 

The provision in Anderson County 
Supply Act of 1936 that total salaries 
of county treasurer should be $3,000 
was not within title stating that act 
provided for leyy of taxes in Ander- 
son county for county and school pur- 
poses for year 1936, and directed ex- 
penditure thereof and fixed salaries. 
Act May 8, 1936, 39 St. at Large, p. 
1925.—Scott v. Anderson County, 10 S. 
H.2d 359, 195 S.C. 

Tenn. The act prodiatie that gaso- 
line stored in state for period not 
longer than 60 days for export to 
points outside state shall not be in- 
cluded in measure of tax liability of 
distributor or dealer, which by its 
caption was entitled an act to amend 
“Sections 1126, 1127, etc.,” relating to 
levying of special privilege tax, in ad- 
dition to all other taxes for engaging 
in and carrying on gasoline business 
in state, amended by implication sec- 
tions 6809 et seq., imposing inspection 
fees on gasoline, notwithstanding that 
sections 6809 et seq., were not referred 
to in caption of amending act. Code 
1932, §§ 1126 et seq., 6809 et seq., ss 
1127, 1128, 6817, 6818, 6821; Pu 
Acts’ 1933, "e. 130, § 13..-Texas Co. . 
McCanless, 148 S.W.24 360. 

W.Va. The refusal to authorize de- 
duction of amounts paid to the federal 
government on account of old age ben- 
efits and unemployment compensation 
under Social Security Act and _ the 
Bituminous Coal Act of 1937, and to 
the state of West Virginia on account 
of unemployment insurance and gross 
sales tax on ground that such payments 
did not constitute “ordinary and nec- 
essary” expenses of business was not 
improper on ground that income tax 
statute as so interpreted violated con- 
stitutional provision that object of act 
shall be stated in title in that tax was 
on gross incomes rather than on net 
incomes as declared in title of the In- 
come Tax Act. Code 1937, 11-13-1 et 
Seq., 11-13B-25(1, 3), 21A-5-4; Social 
Security Act, § 804, 42 U.S.C.A, § 1004, 
as amended by 26 U.S.C.A. Int.Rev. 
Code, § 1410; Bituminous Coal Act of 

VOB ee Sins 15 U.S.C.A. § 830; Const. 
art. 10, Ps gin ere lou ner v. James, 12 


S.E.2 
§ 406 
Cal.App. The title of “An act relat- 
ing to the liability of irrigation dis- 
tricts, their officers and employees” 
was sufficiently comprehensive to em- 


brace all matters stated in the act, 
including requirement that claim 
against irrigation district be filed 


within specified time, and act was not 
invalid as having heterogeneous and 
misleading title. Gen.Laws 1937, Act 
38861: Const. art. 4, § 24—Powers 
Farms v. Consolidated Irr. Dist., 110 
Pd 112: 

Cal.App. The title to rare Boundary 
Line Act as adopted in 1911, which re- 
ferred to work on streets forming ex- 
terior boundaries of municipality, 
whether partly or wholly within such 
boundary, and to construction of sew- 
ers, drains and sidewalks thereon and 
in connection therewith, was sufficient 
to cover sewers and drains on cross- 
streets when installed in connection 
with such improvements on boundary 


line streets. SULTS pre Lore) * as 
amended.—Funk v. Campbell, 115 ’P.2d 
513. 

Cal.App. The amended title of 


amendatory City Boundary Line Act, 
which referred to three classes of work 
together with any and all appurte- 
nances and appurtenant work in con- 
nection with any of such work or im- 
provements, sufficiently embraced mat- 


ter of such work or improvements 0: 


. Act No. 


cross-streets when done in connection 
with and as part of scheme of im-_ 
provements upon and along boundary 


line streets. St.1928, p. 633.—Funk Byte. 
Campbell, 115 P.2d 513. 73 
Cal. App. The section of Vehicle “7h 


Code imposing liability upon a dis- 
trict established by law for damages | 
resulting from negligent operation of a Fue: 

vehicle owned by it by its employee — 
when acting within scope of his em 
ployment, is relevant and germane to 
“vehicles and vehicular traffic’, which 
according to title of Vehicle Code is 
subject of provisions of the Code, and 
is not unconstitutional on ground’ that 
it violates constitutional provision that 
every act shall embrace only one sub. ee 
ject, which shall be expressed in its 


title. Vehicle Code, § 400, St.1935, p. 
152; Const. art. 4, 24, ~ Shields Vee 
Oxnard Harbor Dist., 


§ 

116 P.2d 121. on 

Colo. Title of statute authorizing = 
creation and organization of water and 
sanitation district fairly expresses th 
subject matter of the act in such man 
ner as to convey to the mind an indica-— 
tion of the object to which statute ‘Tre- 
lates, and therefore sufficiently satisfies 
the constitutional requirement in re- — 
spect to titles of legislative bills. 
C.S.A.Supp. ec. 173A, § 1 et seq.; 
art. 5, § 21.—Gordon v. eh 
Water Dist., 109 P.2d 899 


cles,” el was not'invalid for as a ; 
to mention highways in title,_ nor as 


the title, since they were comprehend- — 
ed within the term “other vehicles” 
Laws 1931, p. 485; Laws 1935, p. 73 
Const. art. 5, § 2i.—People v. Rapi 
We P.2d 551, 107 Colo. 3638, 134 ALR 
545 i 
Ky. Where statute enabling cities of: 
third class to acquire electric plants | 
permitted but did not require approval | 
by electors, a subsequent statute ex 
tending benefits of prior statute to = 
cities of second, fourth, fifth, and sixth 
elasses, but making approval by elec- — 
tors compulsory without mentioning — 
compulsory election in title, is uncon- 
stitutional as to part of statute requir 
ing compulsory _ election. é 
3480d-3; Rance 1936, c. é 
ee 0 Benton, 148 §.W.2d 683, 285 
uy: oy 
La. The provision of act, entitled an 
act “to redefine the limits of the Buras” 
Levee District” and “to prescribe cer- 
tain powers and duties of the board of 
commissioners thereof,’”, that ‘‘all lands 
not heretofore conveyed to said Levee 
District shall henceforth be conveyed 
to it, according to all the terms and 
provisions of the relative granting stat- — 
utes,’ is void because title does not 
suggest or indicate that object, aim or 
purpose of act is to convey state-owned 
lands to levee district or provide meth- 
od to make conveyance thereof effective. 
324 of 1938, § 1; Act No. 18° 
of 1894, § 11; ae "No. 287 of L924 
Const.192 ale art. § 16.—Airey v. Tug: 
well, 3 So.2d 99) 3197 La, 982, e 
Neb. The statute imposing rigorou; 
requirements with respect to brake and 
light equipment of automobiles, and re- 
pealing the provisions of 4 prior act re- 
quiring compulsory inspection and au- 
thorizing official inspection stations, d 
does not violate the constitutional pro- ' 
vision that no bill shall contain more 
than one subject and that the subject 
shall be clearly expressed in the title. 
Laws 1939, ¢. 78; Comp.St.Supp.1937, 
§§ 60-435 to 60-444; Const. art. 3, § 14. 
—Beisner v. Cochran, 2938 N.W. 289. 


N.D. A statutory amendment entitled 
an act to amend and re-enact original 
statute relating to payment of deficien- 
cy in special assessments, which amend- 
ment broadened cause of deficiency for 
which a general tax could be levied so 
as to include failure to collect assess- 
ments, did not violate constitutional 
provision declaring that subject of an 
act be expressed in its title, since 
amendment was germane to purpose of 
original statute and was not beyond 


a. 


oh) aS t407' 
-—s- seope of title of the act of which the 
amended section originally was a part. 
~  Comp.Laws 1913, § 3716, as amended; 
: Cunst. § 61.—Marks v. City of Mandan, 
296 N.W. 39. 


§ 407 f 
Pa.Super. The act of 1939 authoriz- 
E ing school boards of first class districts 
--—s- to reduce salaries from one per cent. to 
i five per cent. of compensations fixed 
by law for employees receiving $2,500 
or more per annum, does not violate 
A. the constitutional provision that no 
---*+bill shall be passed containing more 
than one subject, which shall be clearly 
expressed in its title because the act 
does not mention section of school code 
of 1911 establishing schedules of mini- 
«mum salaries, which the act is in direct 
~~ eonflict with, or the minimum salary 
: schedules thereby established. 24 P.S. 
$8 571, 1164 et seq.; P.S.Const. art. 3, 
 -§ 3.—Walsh v. School Dist. of Phila- 
delphia, 19 A.2d 598, 144 Pa.Super. 
2 cys) 
 -Tex.Civ.App. The title of an act en- 
_ titled an act to provide for increasing 
or diminishing the area of an inde- 
wis pondent school district, providing for 
increasing or diminishing the area _ of 
common school districts or abolishing 
: i common school districts by the county 


hart 


" 


< 


board, and providing for the establish- 
ment or consolidation of county line 
school districts was sufficient to sup- 
AAS enactment in the body of the 
_ bill relative to the consolidation of a 
county line district with a contiguous 
independent district. Acts 1927, 1st 
Called Sess., e. 84; Vernon’s Ann.Civ. 
"St. art. 2742b, § 5b; Vernon’s Ann.St. 
Const. art. 3,'§ 35.—Hunt v, Trimble, 
ry he (145 S.W.2d 659, error refused. 
a, 
A 


408 
Ala.App. The statute authorizing 
sheriffs in counties having population 
of not less than 105,000 nor more than 
- 300,000 to appoint highway patrolmen 
does not violate constitutional provision 

Bt that each Jaw shall contain but one 
_ subject which shall be clearly ex- 
-—s-pressed in its title. Code 1940, Tit. 13, 
>) § 95; Tit. 62, § 48; Const.1901, § 45.— 
-  +~Stone v. State ex rel. Lartigue, 2 So. 
2a) 334. 

Bet Del. The act providing for establish- 
ment of a department of elections for 
New Castle county is not unconstitu- 
tional on ground that title of act was 
: insufficient to apprise of subject em- 
- braced in the bill. Rev.Code 1935, § 

1750, as amended by 42 Del.Laws, c. 

115, § 5; Const. art. 2, § 16.—State 

ex rel. Morford v. Tatnall, 21 A.2d 185. 
Ga. Where statute, making ordinary 

liable for specified forfeiture in event 
of breach of duties prescribed by stat- 
ute with respect to issuance of mar- 
riage licenses, was amended so as to 
make surety on ordinary’s official bond 
-also liable for such forfeiture, such 
amendatory statute, which contained 
the words ‘“‘and for other purposes’, 

did not violate constitutional prohibi- 
tion against passage of any law con- 
i taining matter different from what is 
§ expressed in the title thereof. Code, § 
4 


53-208; Const. art. 3, § 7, par. 8.— 
National Surety Corporation v. Gatlin, 
15 S$.H.2d 180. 

Iowa. The statute providing for the 
> employment of county engineers is not 
invalid as embracing a subject not ex- 
{ pressed in its title. Code 1939, § 
4644.17; Const. art. 3, § 29—McKinley 
y. Clarke County, 293 N.W. 449. 

Ky. The amendatory statute pro- 
viding for division of county into dis- 
tricts or divisions for purpose of elec- 
tion of members of school board is not 
unconstitutional because containing 
provision, not referred to in the title, 
for appeal to county court, since such 
provision was a mere incident in ac- 
complishment of general purpose of the 
legislation. Ky.St.Supp.1940, § 4399- 
24; Ky.St. § 1057; Const. §§ 51, 141.— 
Snelling v. Franklin County Board of 
Education, 142 S.W.2d 147, 283 Ky. 
672. 

N.J. The exempt firemen’s tenure of 
office act is unconstitutional so far as 
it attempts to give tenure to such fire- 
men holding public employment, as 
distinguished from public office, because 
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title of act is not broad enough to: in- gen 5 


clude public employment feature. _N.J. 
S.A. 40 :47-63 et seq.—O’Connor v. Rob- 
erson, 15 A.2d 764, 125 N.J.L. 449, af- 
firming 8 A.2d 603, 123 N.J.L. 246, 
Okl. The act concerning fees to be 
charged by Corporation Commission 
or its secretary is not unconstitutional 
as not clearly expressing subject there- 
of in title because title does not refer 
to rebates made through commission’s 
intervention or agency or te charges 
or deductions from rebates, nor men- 
tion such commission, as subject ex- 
pressed in title, under which legislature 
might properly have included fees to 
be eharged by other state officers, is 
broader than matters contained in body 
of act. 17.Okl.St.Ann. §§ 163, 164; 
OkLSt.Ann.Const. art. 5, 57.—Craw- 
ford v. Corporation Commission, 106 P. 
2d 806. 

The act respecting fees to be charged 
by Corporation ommission or its 
secretary is not unconstitutional as not 
clearly expressing subject thereof in 
title referring to state officers’ fees, as 
corporation commissioners are state of- 
ficers and commission is aggregate of 
such officers. 17 Okl.St.Ann. §§ 163, 
164; OkI.St.Ann.Const. ar® 5, § 57; 
art.'9, §§ 15, 17.—Crawford v. Corpora- 
tion Commission, 106 P.2d 806. 

Okl. The provision concerning allow- 
ance to county commissioners of trav- 
eling expenses in statute providing for 
compensation to boards of county com- 
missioners for extra and nongermane 
duties theretofore placed on boards by 
Legislature is not invalid as violative 
of constitutional requirement that every 


act shall embrace but one subject, 
‘which shall be clearly expressed in 
its title. 19 Okl.St.Ann. § 324a; Ok1.St. 


Ann.Const. art. 5, § 57.—Lowden v. Wa- 
shite County Excise Board, 113 P.2d 

Okl. Where title of act creating the 
firemen’s relief and pension fund dealt 
entirely with creation and administra- 
tion of the fund and there was nothing 
in the title to indicate a legislative in- 
tent to place any burden upon city 
other than burden of establishing and 
administering the fund, under the act, 
city could not be required to continue 
payment of salary to an ill or tem- 
porarily disabled employee of fire de- 
partment, since provision for continu- 
ance of payment of salary would not be 
within scope of title of act. 11 OkI.St. 
Ann, §§ 361 et seq., 367; OkI.St.Ann. 
Const. art. 5, § 57.—Oklahoma City v. 
Brient, 114 P.2d 459. 


§ 409 : 

The local act entitled “An Act To 
regulate the trials of misdemeanors in 
Lawrence County’, as amended, is not 
violative of constitutional provision that 
each law shall contain but one sub- 
ject. which shall be clearly expressed 
in its title. Loe.Acts 1919, p. 86, as 
amended by lLoc.Acts 1920, Sp.Sess., 
p. 171; Const.1901, § 45. (Response of 
Supreme Court to certified questions.) 
—Ala, Hngland y. State, 197 So. 365, 

answer to certified question con- 
formed to 197 So. 369; ° 

Ala.App. England y. State, 197 So. 
369, conforming to answer to cer- 
tified question 197 So. 365. 

Pa. The statutory provision fixing 
minimum age of 35 years as a qualifi- 
cation for magistrates is not invalid 
on ground that the provision is not suf- 
ficiently expressed in title. 42 P.S. § 
mae PES one ey arte 3, eee One 
wealth ex rel. Kelley y. Keiser, 16 A. 
2d 307, 340 Pa, 59. Nae 

§ 412 : 

La.App. The title of the general 
Uniform Business Corporation Act of 
1928, which recites among other things 
that act is to provide for the “regula- 
tion of certain corporations for profit’, 
is sufficiently indicative of the object 
of the act, which includes a provision 
for the regulation of venue of suits 
against the class of corporations there- 


in described to meet constitutional re- . 


quirement with respect to the title of 
a legislative act. Act No. 250 of 1928, 
§ 74; Const.1921, art. 3, § 16.—Ramey 
vy. Cudahy Packing Co., 200 So. 333. 
Ia.App. Language in title of the 


ll Ot 
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with the new act. 
§ 1; Act No. 250 of 1928, § 74; Const. 
1921, art. 3, § 16.—Ramey y. Cudahy 
Packing Co., 200 So. 333. 

Mo. Where title of original act au- 
thorizing incorporation of burial asso- 
ciation was limited to burial insurance 
associations, amended act could only 
authorize association whieh operated 
on an insurance basis to be incorpo- 
rated under it. Mo.St.Ann. §§ 5014, 
5015, pp. 2301, 2302; Mo.St.Ann.Const. 
art. 4, § 28.—State ex inf. Williamson 
vy. Black, 145 S.W.2d 406. 


Pa.Super. Under constitutional pro- 
vision requiring statute to contain but 
one subject which shall be clearly ex- 
pressed in title, the sufficiency of title 
of statute for the “incorporation and 
regulation of banks of discount and 
deposit’’, which statute imposed double 
liability upon stockholders of bank in 
receivership, was required to be judged 
in the light of legislation existing at 
time of passage of statute, and, in the 
light of then existing legislation, the 
word ‘corporation’ could not mean 
some kind of legal entity in which lia- 
bility of members was limited solely to 


their investment. Act May 13, 1876, 
PAL 1615.08: S015 .PS§ el etseqi— 
Harr v. Boucher, 15 A.2d 699, 142 Pa. 


Super. 114. 

Under constitutional provision requir- 
ing a statute to contain but one sub- 
ject which shall be expressed in its 
title, the title of a statute entitled “An 
Act for the incorporation and regula- 
tion of banks of discount and deposit” 
was sufficient to give notice of provi- 
sion of statute imposing double liability 
on stockholders of bank in receivership, 
since such liability was not a new type 
of liability in existing law governing 
banks and corporations, and provision 
was germane and appropriate to ‘‘regu- 
lation” of banks. Act,May 13, 1876, P. 
Ti, LOL, a8 os LbA RS! ose Cb Sed tinge Ns 
Const. art. 3, § 3—Harr y. Boucher, 15 
A.2d 699, 142 Pa.Super. 114. 


§ 413 

Alaska. Where original Workmen’s 
Compensation Act provided for pay- 
ment of compensation to injured work- 
men and their dependents and amend- 
ment entitled ‘‘An Act to amend’’ cer- 
tain sections of act “relating to the 
payment of compensation to injured 
workmen, etc.,’’ sought to provide for 
payment of certain sums by the em- 
ployers to the territory of Alaska in 
cases where the workman dies leaving 
no known heirs, or where he dies leay- 
ing heirs or beneficiaries of certain 
classes, and that the sums so paid by 
employers should be paid into the ter- 
ritorial treasury and credited to the 
current appropriation for allowance to 
aged residents, the amendatory act con- 
tained more than one subject which 
was not expressed in its title, since 
such provision of the amendatory act 
was not within the scope either of the 
original act or its title and was not 
germane to the subject expressed there- 
in. Comp.Laws 1933, §§ 2161, 2162, 
2172, as amended by Laws 1935, c. 84; 
48 U.S.C.A. §§ 76, 77.—Territory of 
Alaska y. Alaska Juneau Gold Mining 
Co., 9 Alaska 360, 

Where title of amendatory act read 
“An Act to amend” certain sections of 
act “relating to the payment of com- 
pensation to injured workmen, ete.,’’ 
the addition of “‘ete.’’ did not add any- 
thing to the title of the amendatory 
act. Laws 1935, ¢. 84.—Territory of 
Alaska vy. Alaska Juneau Gold Mining 
Co., 9 Alaska 360. 

Cal. The title to the Unfair Prac- . 
tices Act, as amended, sufficiently em- 
braces the subject-matter included 
therein to conform to the constitutional 
provision requiring the subject of an 
act to be expressed in its title. Gen. 


oe) Soha _ 
1.Gen.Sess, Statute whose 
ates that existing law is amended by 
“Prohibiting the Sale of Alcoholic Liq- 
uor in Grocery Stores, Delicatessen 
Shops or Cigar Stores”, and whose pro- 
visions made it unlawful for “any own- 
wy er, lessee or manager conducting a 
grocery store, delicatessen shop or 
cigar store to sell or dispense alcoholic 
liquors”, does not violate constitutional 
proton requiring statute to embrace 
ut one subject which shall be ex- 
pressed in its title, as against conten- 
tion that body of statute does not con- 
~ fine the prohibition to sales in the de- 
seribed stores and shops as does the 
title. 42 Del.Laws, ¢c. 186; Const. art. 
2, § 16.—United Cigar-Whelan Stores 
Corporation v. Delaware Liquor Com- 

mission, 15 A.2d 442, , 

Fla. Title of act giving notice of 
creation of Citrus Commission, of 
stabilization and protection of industry 
and of regulation of inspection and 
grading of fruit was not objectionable 
on ground that title did not give no- 
tice of power delegated to commission 
to establish standards for Se Acts 


1935, ce. 16854; Const. ar » § 16.— 
Hutchins v. Mayo, 197 So. 495, 143 
Fla. 707. 

Fla. The title of statute defining 


practice of beauty culture and requir- 
ing a license or certificate of registra- 
tion as a condition precedent to prac- 
ticing beauty culture is sufficient to 
embrace every provision of the statute, 
and hence statute is not unconstitu- 
tional as violating constitutional provi- 
sion that each statute shall embrace 

¥ but one subject which shall be ex- 
pressed in title. Acts 1935, c. 16800; 
Const. art. 3, § 16.—Gillett v. Colson, 
~198°So. 109. 

Ill, The provisions of Workmen’s Oc- 
cupational Diseases Act fixing liability 
in eases of silicosis or asbestosis on 
last employer in whose employment em- 
ployee was last exposed, during period 
of 60 days or more after effective date 
of act to hazard of such occupational 
diseases, are not objectionable on 
ground that such provisions are not in 
harmony with title of act. Smith-Hurd 
Stats. ec. 48, § 172.25.—Central Pattern 
& Foundry Co. v. Industrial Commis- 
sion, 29 N.H.2d 511, 374 Ill. 300. 

Ind. Actions for wrongful death are 
embraced in clause “‘certain personal 
injury litigation’, as used in title of 
Compensation Law stating one of ob- 
jectives of the iaw is to abolish “cer- 
tain personal injury litigation’, since 
such actions for wrongful death nec- 
essarily constitute litigation resulting 
from personal injuries. Burns’ Ann. 
St. §§ 2-404, 40-1201 et seq.—Northern 
Indiana Power Co. v. West, 32 N.H.2d 
NGS 

Mich. The Milk Marketing Act en- 
titled an act relative to the production 
and distribution of milk, to create a 
Milk Marketing Board, and define its 
powers and duties, to provide for the 
licensing of milk dealers, to prescribe 
penalties for the yiolation of the provi- 
sions of the act, and to declare the 
effect of the act, has a sufficient title, 
ag against contention that it fails to 
indicate the provision for an_assess- 
ment on milk production. Pub.Acts 
1939, No. 146; Const. art. 5, § 21.— 
Johnson v. Michigan Milk Marketing 
Board, 295 N.W. 346, 295 Mich. 644, 


N.J. An act entitled in part “An act 
to regulate the occupation of barber- 
ing’ and containing provisions relating 
to the regulation of barber schools held 
not unconstitutional as not conforming 
to constitutional provision that object 
shall be expressed in title, since ‘title’ 
to act is a label by which object is dis- 
played and not a table of contents or 
index to everything that statute enacts. 
N.J.S.A. 45:4-27 et seq., 45:4-39; N, 
J.S.A4.Const. art. 4, § 7, par. 4.—Petran- 
to v. New Jersey State Board of Barber 
Examiners, 15 A.2d 893, 125 N.J.L. 
391 


Oxk1. Where title of amendatory 
statute stated that it related to awards 
made under the Workmen’s Compensa- 


‘amo 
sation in certain 
body of act pe 


death of an injured employee, when 
death results from causes other than 
injury was sufficiently germane to the 
title to satisfy constitutional require- 
ment that every act embrace but one 
“subject” which shall be clearly ex- 
pressed in its title. 85 Ok1.St.Ann. § 
41; Okl1St.Ann.Const. art. 5, § 57.— 
National Mut. Casualty Co. v. Briscoe, 
109 P.2d 1088. 

W.Va. The title of'a statute amend- 
ing specified sections of the compensa- 
tion law “all relating to workmen’s 
compensation and the administration 
of the workmen’s compensation law,” is 
not sufficient under the section of the 
constitutional provision that no _ act 
shall embrace more than one object, 
and that object shall be expressed in 
the title, to sustain a provision in the 
statute under which non-casual em- 
ployers are made liable in an action at 
law for the injury or death of an em- 
ployee, not occasioned by the wrongful 
act, neglect, or default of the employer. 
Code 1931, 23-2-8, as amended by Acts 
LIST, HC LOS Ve CONSt. arte LO, S17 OU. 
Prager v. W. H. Chapman & Sons Co., 
9 S.H.2d 880, 129 A.L.R. 1114., 


, § 414 

Alaska. The statute entitled “An 
Act to amend Section 1648, Section 
1649, Section 1650, and Section 1651, 
of Chapter 18, of the Compiled Laws 
of Alaska, relative to the support of 
the widow and minor children of de- 
eedents and providing for a summary 
method of closing insolvent small es- 
tates’ if intended to make widow’s al- 
lowance superior to pre-existing liens 
of mortgagees would have been invalid 
since no such subject was expressed in 
the title of the act as required by 
statute. Comp.Laws 1933, § 4407, and 
§ 474, 48 U.S.C.A. 76.—First Nat. 
Ae of Fairbanks y. Stout, 9 Alaska 


Fla. The statute limiting dower to a 
child’s share in decedent’s estate where 
decedent is survived by lineal descend- 
ants, none of whom is also a lineal de- 
scendant of decedent’s widow, does not 
violate constitutional provision that 
each law shall embrace but one subject 
and matter properly connected there- 
with, which subject shall be briefly ex- 
pressed in title. Acts 1939, c. 18999, § 
1, amending Acts 1933, c. 161038, § 35; 
Const. art. 3, § 16—Adams y. Adams, 
2 So.2d 855. 

Mich. The statute entitled ‘An act 
to protect trade-mark owners, distribu- 
tors and the public against injurious 
and uneconomic practices in the dis- 
tribution of articles of standard quality 
under aé_ distinguished trade-mark 
brand or name” does not violate the 
constitutional provision that no law 
shall embrace more than one object 
which shall be expressed in its title 
on ground that title does not indicate 
that the act permits price fixing. Pub. 
Acts 1937, No. 50; Const. art..5, § 21. 
—Weco Products Co. v. Sam’s Cut Rate, 
295 N.W. 611, 296 Mich, 190. 

The statute entitled ‘an act to pro- 
tect trade-mark owners, distributors 
and the public against injurious and 
uneconomic practices in the distribu- 
tion of articles of standard quality un- 
der a distinguished trade-mark, brand 
or name” is not violative of constitu- 
tional provision that no law shall em- 
brace more than one object which shall 
be expressed in its title on ground that 
title does not mention a repeal by im- 
plication of other statutes, since it is 
not necessary that such an effect be 
expressed in the title of the statute. 
Pub. Acts 1937, No. 50; Const. art. 5, 
§ 21.—Weco Products Co. v. Sam’s Cut 
Rate, 295 N.W. 611, 296 Mich. 190. 

Wash. The 1937 statute entitled ‘‘an 
act relating to the rights and disabili- 
ties of aliens with respect to land, and 
ainending” anti-alien land law of 1921, 
and adding to definition of ‘‘alien” in 
1921 law by providing that alien in- 
eludes all noncitizens of United States 
and persons ineligible to citizenship by 
naturalization, was violative of consti- 
tutional requirement that statute em- 


rmitting an- 
disability to be made after 


race but one subj 
c so far as 193 1 
ng native 9) q ; 
Islands within de 
Rem.Rev.Stat.  §§ 
10588; Const. art. 2, § 19.—De 
State, 110° P.2d 627. : 


section “by extending the ap ion 

of the incontestability of a life insur- _ 
ance policy to agreements in the pc 4 
icy for indemnity for disability or 
er coverage,” the act was uncons 
tional as relating to subject not 
pressed in the title, as respects 
amendment of former provisions affe 
ing time when waiver of misrepres 
tions becomes effective. Code 19: 
7986, as amended by Act pe AAPL) 
39 St. at Large, p. 303, § 1; CG 

art. 3, § 17—Stewart v. Woodme 

the World, Life Ins. Soe, 11 S. 

449, 195 S.C. 365. : 


§ 418 

Mo. Where title of amendatory s' 
ute referred to mechanic’s liens agai 
railroads only and body of the stat 
referred to mechanic's liens generall 
the statute violated constitutional p 
vision that no bill shall contain mo 
than one subject which shall be cle 
expressed in its title o.St.Ann. 
3225, p. 5033; Mo.St.Ann.Const. ar 
§ 28—Williams Lumber & Man 
turing Co. y. Ginsburg, 


§ 420 re 
Mo. Under Liquor Control Ac 
taining in its title the words “pro 


which licenses are to be obtained 
prescription of conditions preceden i 
their obtention, and a requirement 
a bond as such condition is a neces 
sary incident to the provision of the 
license itself. Mo.St.Ann. § 4525g-1 
seq., p. 4689 et seq.—State vy. Vient 
147 S.W.2d 627. ibd Poke 
Pa.Com,.Pi. The title to the Pennsyl- _ 
vania Liquor Control Act of 1937, P.L. 
1762, 47 P.S. § 744-1 note, names the — 
real subject of legislation and d 
nates that subject with sufficient c 
ness so that a person of reasonable 
quiring state of mind is put on ing 
as to the body of the act, especially | 
all matters contained therein are a5 
mane thereto; therefore section 608, rr 
of the act, declaring certain places 
where liquor is sold in violation of © 
the act to be common nuisances an 
providing for proceedings in equity 
abate such nuisances is not uncons 
tutional because of a defective title 
to the act.—Commonwealth v. Scior- — 
tino, 54 York 145. Ae 
Tex.Cr.App. Under Liquor Contr 
Law, it was not necessary for captio: 
of the law to set forth in detail the 
detailed regulations necessarily ap 
pearing in body of bill. Vernon’s Ann. 
P.C. art. 666—3a.—Wypble v. State, 147 
S.W.2d 243, abe 
The Liquor Control Law is not un-— 
constitutional on ground that it has _ 
defective caption. Vernon’s Ann.P 
art. 666—3 et seq.—Wypble v. State, 147 _ 
S:W.2d 243. es 


§ 421 Nase: 

N.Y.City Ct. Wuhere a subsequent act 
in fact changes, modifies, alters or adds 
to a former act, the subsequent act is © 
an amendment of the former and not ~ 
the original, but any substantial change 
in provisions of the original enact- 
ment as well as matter which is entire- 
ly new is operative as new legislation. 
—People v. Thursam, 23 N.Y.S.2d 706. 

N.D. The “amendment” of a_stat- 
ute is an alteration or change, and an 
amendment keeps alive while a “repeal” 
destroys.—State ex rel. Strutz v. Baker, 
299 N.W. 574. 

§ 422 

Tex.Civ.App. Laws operating abso- 
lutely cannot be made to operate only 
conditionally except by statute effect- 
ing some character or degree of repeal 
of such laws.—Rudeco Oil & Gas Co. vy. 


n- 
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Lemastevs, 146 S.W 2d 806. a 
§ 434 : 
D.C.La. The Louisiana statute of 
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 § 484 . 
1934 concerning an oil laborer’s lien 
on movables, being a “special act” 
- dealing with particular privilege to be 
given to oil laborers, was an “amend- 
ment by implication’ to the general 
statute of 1918 concerning chattel 
mortgages and, as a class, establishing 
their rank and privilege, but such im- 
plied amendment was nullified when 
Legislature in 1936, re-enacted the 
1918 statute. Act La. No. 198 of 1918, 
- § 4, amended by Act La. No. 178 of 
1936; Act La. No. 145 of 1934; Civ. 
A Code La., arts. 22, 23.-~In re Lent, 34 
- F.Supp. 700. 
Ind. Under constitution, an act can- 
not be expressly amended without set- 
ting out section at full length, and 
‘there can be no amendment by implica- 
tion, but enactment of a law specifical- 
ly and fully covering same_ subject- 
matter that is covered or embraced in 
a general law, or any part-of a general 
law, may create an exception to the 
general law. Const. art. 4, § 21.— 
- Northern Indiana Power Co. v. West, 
32 N.H.2d 713. 

N.M. The amendment of a_statute 
by implication is not favored.—Ton- 
ees v. Garcia, 116 P.2d 584, 45 N.M. 

3 


enn. Neither the rule that when 

itle of an amendatory act sets out the 
proposed amendments, such act can 
include no amendments to original act 


rs 


other than those indicated in the cap- 
tion, nor constitutional provision up- 
on which the rule is based, precludes 
- additional amendments by implication. 
- Const. art. 2, § 17.—Yexas Co. v. Mc- 
‘Canless, 148 S.W.2d 360 ; 
- Repeals and amendments by implica- 
tion are recognized as a matter of 
 necessity.—Texas Co. v. McCanless, 148 
 §.W.2d 360. 
—-Lex.Civ.App. Statutes may 
1 amended by inference or by general 
- language that shows a clear intention 
of the Legislature to amend statute not 
referred to in the amendatory act, but 
_ the law does not favor the amendment 
or repeal of a statute by implication. 
—Flowers v. Pecos River R. Co., 152 
S$.W.2d 502, error granted. 
le § 435 
 OkI. A new act may extend the pro- 
visions of an old act if both relate to 
the same general subject and if the 
title of the new act and its new matter 
‘are sufficiently germane. OkI.St.Ann. 
- Const. art. 5, § 57.—National Mut. Cas- 
- ualty Co, v. Briscoe, 109 P.2d 1088. 
_ Constitutional requirement that a law 
- which is revived, amended, extended or 
conferred be re-enacted and published 
at length does not prohibit the Legis- 
lature from broadening or extending 
an old act and if title of new act re- 
lates to the same general subject as 
old act and is sufficient to cover the 
new matter, the new matter need not 
be “germane” to the precise, particular 
provisions of the old act. OkI.St.Ann. 
Const. art. 5, § 57.—National Mut. Cas- 
ualty Co. v. Briscoe, 109 P.2d 1088. 
The provision of the Workmen’s 
; Compensation Act permitting an award 
Dy for disability to be made after death of 
an injured employee, when death re- 
sults trom causes other than injury, is 
not invalid as not germane to _ provi- 
sions of old section which it purports 
to amend. 85 OkI.St.Ann. § 41; OKI. 
St.Ann.Const. art. 5, § 57.—National 
Mut. Casualty Co. v. Briscoe, 109 P.2d 


1088 
§ 437 

W.Va. Where statute amended prior 
statute by the omission of the name 
Wheeling therefrom and referred in its 
title specially to the chapter and sec- 
tion number of the statute it purported 
to amend, and stated that its purpose 
was to amend such statute, there was 
sufficient compliance, with the constitu- 
tional provision that the object of an 
act shall be expressed in its title and 
that no law shall be amended by ref- 
erence to its title only. Acts 1935, e. 
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67; Const, art. 6, § 30.—Hbbert v. 
Tucker, 15 S.H.2d 583. 
§ 439 
Tenn. An expressly amendatory act, 


reciting title or substance of act sought 
to be amended, need not recite and 


purport to amend intermediate amend- 
ments thereto, and such recital is un- 
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STATUTES: 


necessary surplusage. Const. art. 2, 
§ 17.,—State ex rel. Anderson v. City of 
Knoxville, 144 S.W.2d 758. . 

In determining whether statute re- 
peals previous act or merely amends 
it, so as not to require recital of in- 
termediate amendments to amended act 
in. amendatory statute, legislative in- 
tent controls. Const. art. 2, § 17.—State 
ex rel. Anderson vy. City of Knoxville, 
144 S.W.2d 758. 

The private act, entitled “An Act to 
amend an Act entitled, ‘An Act to in- 
corporate the City of Knoxville, * * * 
and to define the rights, powers and 
liabilities of the same; * * * and to 
repeal all Acts or parts of Acts in con- 
flict with this Act, being Chapter 412 
of the Private Acts of 1923 * * ¥*, 
and all Acts amendatory thereof’ ”’, and 
providing “That all Acts * in- 
consistent with the provisions of this 
Act, and particularly Chapters 281, 559 
and 838 of the Private Acts of 1937 
« * * are hereby repealed’, and 
that rights conferred by amendatory 
act on employees in departments under 
supervision of Knoxville Electrie Pow- 
er and Water Board should take effect 
on certain date, is constitutional as 
against contention that it repealed such 
chapter 281, which amended city char- 
ter so as to place all clerical employees 
under civil service, so that water de- 
partment cashier, discharged before 
such date, is not entitled to restoration 
to such position, in absence of compli- 
ance with requirement of amendatory 
act that aggrieved employee file written 
complaint within 30 days after his dis- 
charge. Priv.Acts 1923, c. 412; Priv. 
Aets 1939, c. 491, §§ 11, 12, and § 5, 
amending Priv.Acts 1923, c. 412, § 66; 
Const. art. 2, § 17.—State ex rel. An- 


derson v. City of Knoxville, 144 S.W. 
2d 758. 
§ 445 


Ga. The constitutional inhibition 
against amending or repealing any law 
or code section by mere reference to its 
title or to number of section of code 
is confined to express repeals and 
amendments and does not extend to 
changes made by implication. Const. 
art. 3, § 7, par. 17.—Town of McIntyre 
v. Scott, 12 S.H.2d 883, 191 Ga, 473. 

iil, The amendatory acts providing 
for an additional tax and the adoption 
of the Firemen’s Minimum Wage Act 
and the Policemen’s Minimum Wage 
Act by a referendum are invalid, as 
contravening constitutional provision 
prohibiting amendment of law by ref- 
erence to its title only without insert- 
ing amended section at length in new 


act. Smith-Hurd Stats. c. 24, §§ 860b1, 
860b2, 860e, 860f; Smith-Hurd Stats. 
Const. art. 4, § 13.—Morgan v. City of 


Rockford, 31 N.H.2d 596, 375 Ill. 326. 

Ind. Under constitution, an act can- 
not be expressly amended without set- 
ting out section at full length, and 
there can be no amendment by implica- 
tion, but enactment of a law specifical- 
ly and fully covering same_ subject- 
matter that is covered or embraced in 
a general law, or any part of a general 
law, may create an exception to the 
fencra ee Const artimiasn ism oiea 

orthern Indiana Power Co, y. 
32 N.B.24 713. Nts Wiest, 
_ Kan. The act entitled an act relat- 
ing to education, providing for an-ex- 
tension of the course of study in high 
schools in certain school districts main- 
taining a high school in cities of the 
third class, providing for the issuance 
of bonds, and authorizing a tax levy 
to maintain the extension, and provid- 
ing that whenever statutory provision 
is made for payment of high-school tui- 
tion out of public funds provision shall 
extend to tuition at same rate for in- 
struction in junior college, is not un- 
constitutional on ground that act in- 
cludes legislation by reference and the 
reference is vague and ambiguous, and 
that matter of tuition is not included 
in title. Laws 1937, ec. 302; Const. art. 
2, § 16.—Rural High School No. 6, 
Doniphan County y. Board of Com’rs of 
Brown County, 109 P.2d 154, 153 Kan. 
49; Rural High School No. 6, Doni- 
phan County y. Board of Com’rs of 


49. 
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Ky. Two or more particular sec- — 
tions of statute may be amended by © 
reference thereto in act correctly iden- 
tifying them and setting out in full 
sections as amended, without violating 
constitutional provisions that no law 
shall relate to more than one subject 
expressed in title and that no law shall 
be amended by reference to its title 
only. Const. § 51.—Board of Alder- 
men of City of Ashland v. Hunt, 1465. 
S.W.2d. 814, 284 Ky. 720. 

N.M. The attempt in that section of 
the Conservancy Act dealing with an- 
nual levy and in that section of the 
Conservaney Act dealing with revenue 
laws of the state, to extend the gen- 
eral provisions of the revenue laws to 
cover conservancy district assess- 
ments, by generai references to the 
revenue laws, does not offend against 
the constitutional provision that no 
law shall be revised or amended, or 
the provisions thereof extended by ref- 
erence to its title only, but each section 
thereof as revised, amended, or ex- 
tended, shall be set out in full. Comp. 
St.1929, §§ 30-101 et seq., 30-514, 30- 
516; Const. art. 4, 18.—Tondre v. 
Garcia, 116 P.2d 584, 45 N.M. 433. 
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Ill Whether an act amends prior 
acts so as to require setting forth of 
amended provisions must be. deter- 
mined not alone by title of later act 
or whether it purports to amend exist- 
ing laws, but also by its effect on prior 
laws and examination and comparison 
of its provisions with prior law left 
in force, and such principle applies 
whether amendatory act purports te 
be independent act or act amending an- ~ 
other act by adding new _ section, 
Smith-Hurd Stats. Const. art. 4, § 13.—- 
People ex rel. Gramlich y. City of Peo- 
ria, 29 N.H.2d@ 539, 374 Ill. 313. 

An act, which merely amends prior 
law by intermingling new and different 
provisions or adds new provisions, so 
as to create complete act out of both 
acts, taken together, and leave it in 
such condition that old act must be 
read with new to determine its provi- 
sions and meaning, is amendatory of 
old law, and Constitution requires that 
law as so amended be inserted at 
length in new act. Smith-Hurd Stats. 
Const. art. 4, § 13.—People ex rel. 
Gramlich v. City of Peoria, 29 N.B.2a 
639, 374 Ill. 313. 

The purpose of constitutional pro- 
vision that no law shali be amended by 
reference to its title only, but that 
section amended shall be inserted at 
length in new act, was to avoid neces- 
sity of referring to prior law to deter- 
mine and give meaning to amendatory 
act. Smith-Hurd Stats.Const. art. 4, § 
13.—People ex rel. Gramlich v. City of 
Peoria, 29 N.H.2d 539, 374 Ill. 313. 

The act amending Firemen’s Mini- 
mum Wage Act by adding section au- 
thorizing municipalities adopting act 
to levy additional taxes for payment of 
firemen’s salaries and suspending op- 
eration of act until adoption thereof 
by referendum is invalid as contraven- 
ing constitutional provision prohibiting 
amendment of law by reference to its 
title only without inserting amended 
section at length in new act. Smith- 
Hurd Stats. c. 24, §§ 860¢ et seq., 860e 
et seq., and §§ 860d, 860f; Smith-Hurd 
Stats.Const. art. 4, § 13.—People ex rel. 
Gramlich v. City of Peoria, 29 N.H.2da 
539, 374 Ill. 313. 

The Firemen’s Minimum Wage Act is 
not unconstitutional as amending sec- 
tions of Cities and Villages Act, em: 
powering cities to control their finances 
and properties, erect enginehouses, pro- . 
vide fire equipment and adopt regula- 
tory measures, and fix salaries and 
compensation, by reference to their ti- 
tles only. Smith-Hurd Stats. ¢. 24, §§ 
65, 65.63, 98, 860c et seq.; Smith- 
Hurd Stats.Const. art. 4, § 13.—People 
ex rel. Gramlich vy. City of Peoria, 29 
N.E.2d 539, 374 Ill. 3138. 
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Ga, The stature providing for vali- 
dating bonds and proceedings for their 
authorization and issuance by cities in 


ment or repeal of. any 

tion by mere reference 
! e number of the 
section of the code, since statute does 
not purport to expressly amend or re- 
peal any particular law or code section. 
Laws 1939, pp. 178, 179, §§ 8, 4; Const. 
art...3,°§ We par. 17_—Town of McIntyre 
v. Scott, 12 S.B.2d 883, 191 Ga. 473. 

Iu. An amendatory act, which is 
complete in itself and constitutes entire 
act of legislation on subject with which 
it purports to deal, is good and not 
subject to constitutional provision that 
no law shall be amended by reference 
to its title only, but that section 
amended shall be inserted at length in 
new act, though amendatory act may 
repeal by implication or modify provi- 
sions of prior law. Smith-Hurd Stats. 
Const. art. § 13.—People ex rel. 
Gramlich y. City of Peoria, 29 N.H.2d 
639, 374 Il. 313. 

Ti App. An act DROW TAIN that in 
computing duty disability benefit of 
municipal employee the salary of em- 
ployee affected should be assumed to 
be not less than such salary was on 
July 1, 1931, which act did not set 
out prior act providing for duty dis- 
ability benefit and child’s disability 
benefit for municipal employee, was 
not an “amendment” to such prior 
act, since Constitution requires that a 
section of prior act sought to be 
amended shall be inserted at length 
in the new act. Smith-Hurd Stats. c. 
24, §§ 1089, 1100%; Smith-Hurd Stats. 
Const. art. 4, § 13.—Oliver v. Retire- 
ment Board ‘of Maidicipal Employees’ 
Annuity & Benefit Fund of Chicago, 
35 N.E.2d 405, 311 Ill..App. 38, trans- 
ferred 32 N.E.2d 166, 375 Ill. 641. 

Ind. Under constitution, an act can- 
not be expressly amended without set- 
ting out section at full length, and 
there can be no amendment by impli- 
eation, but enactment of a law specifi- 
cally and fully covering same subject- 
matter that is covered or embraced in 
a general law, or any part of a gen- 
eral law, may create an exceptlen. to 
the general law. Const. art. 4, § 2 
Northern Indiana Power Co. y. West, 
32. N.E.2d 713. 

Kan. The so-called equalization stat- 
ute relating to high school tuition is 
not violative of ‘constitutional provi- 
sion that laws of a general nature 
shall have a uniform operation and 
that, where a general law can be made 
applicable, no special law shall be en- 
acted, nor is it violative of provision 
that no law shall be amended unless 
the new statute contains the act amend- 
ed and repeals the amended sections. 
Gen.St.1935, 72-3804, 72-3805; Const. 
BEtee DiS ekey LF —-Miltonvale Rural 
High School No. 1, Counties of Cloud 
and Ottawa v. Clay. County Community 
High School, 118 P.2d 1095, 153 Kan. 
756. 

Neb. The statute defining offense of 
larceny as bailee merely incorporates 
by reference the penalty provisions of 
general statute on larceny and is not 
invalid as an attempt to amend general 
statute on larceny without compliance 
with constitutional provision that no 
law shall be amended unless new -— 
contain the section or_ sections 
amended. Comp.St.1929, §§ 28-511, 28. 
547; Const. art. § 14 _—Adams v. 
State, 294 N.W. 396. 

Neb. The act imposing equalization 
fees on vehicles propelled by motors 
burning fuel not subject to state mo- 
tor vehicle tax laws was _in_ effect 
an independent enactment, limited in 
scope and purpose and embracing new 
but strictly limited subject not pre- 
viously covered by law, and hence is 
not invalid as not adopted. in. conform- 
ity to constitutional provision requir- 
ing that amendatory act contain 
amended sections of old law as amend- 
ed. Laws 1939, c. 80; Const. art. 3, 
§ 14.—Rocky Mountain’ Lines y. Coch- 
ran, 299 N.W. 596. 

An independent act may incorporate 
within itself by reference provisions of 
another existing act, and effect there- 
of. is same as though statute or part 


a 
Aten |g ciainite or change i 


vas wel A adopting bat 
he procedure does 
ge independent 


amendatory enactment. Const. a 

§ 14.—Rocky Mountain Lines v. “Coch: 
ran, 299 N.W. 596.- 

Nev. The Nevada Irrigation District 
Law,. providing a lien for irrigation 
district assessments and making lien 
equal to general tax lien, is an inde- 
pendent act complete in itself, and is 
not unconstitutional on ground that it 
amends provisions of General Revenue 
Law, without reference to them by title 
or otherwise, or without setting them 
out in full as amended. Comp.Laws, § 
8042; Const.Nev. art. 4, § 17.—Magee 
v. Whitacre, 106 P.2d 751. 

Okl. The purpose of the constitu- 
tional provision that every legislative 
act shall embrace but one_ subject, 
which with certain exceptions, shall be 
clearly expressed in its title, and that 
no law shall be revived, amended, or 
the provisions thereof extended or con- 
ferred, by reference to its title only, is 
to forbid the joining of diverse or un- 
connected subjects in one and the same 
act. OkI.St.Ann.Const. art. 5, 57.— 


State ex rel. Oklahoma State Sere 


Commission y. Horn, 105 P.2d 234, 
§ 477 

Kan. The so-called equalization stat- 
ute relating to high school tuition is 
not violative of constitutional provi- 
sion that laws of a general nature 
shall have a uniform operation and 
that, where a general law can be made 
applicable, no special law shall be en- 
acted, nor is it violative of provision 
that no law shall be amended unless 
the new statute contains the act amend- 
ed and repeals the amended sections. 
Gen.St.1935, 72-3804, 72-3805; Const. 
art. 2, §§ 16, 17.—Miltonvale Rural 
High School No. 1, Counties of Cloud 
and Ottawa v. Clay, County Community 


High School, 118 P.2d 1095, 153 Kan. 
; 8 479 
D.C.N.Y. A_ statute itself constitu- 


tional is not affected by an unconstitu- 
tional amendment, since the amend- 
ment drops out as ‘though never passed. 
—Reitz v. Mealey, 34 F.Supp. 

Mo. Where amendatory statute is in- 
tended to substitute a new section for 
repealed section, but new section is un- 
constitutional, the repealing clause is 
likewise invalid and the old section re- 
mains 
Manufacturing Co. vy. Ginsburg, 146 S. 
W.2d 604 

N.J.Sup. An act supplementing a 
tax act containing a provision that the 
unconstitutionality of any _ portion 
should not affect other provisions was 
valid, and the unconstitutionality of an 
amendment of the supplementary act 
did not carry the latter with it, since 
the amendment never had any validity 
and it was as though it had never 
been passed. N.J.S.A. 1:1-10, 54:4-3.- 
26.—Alpha Rho Alumni Ass'n y. City of 
pti Brunswick, 18 A.2d 68, 126 N.J.L. 
233. 

Wis. Where 1935 amendment of res- 
taurant licensing statute was unconsti- 
tutional, existing statute remained in 
force. St.1939. § 160.02(1, 2).—State ex 
rel. F. W. Woolworth Co. v._ State 
Board of Health, 298 N.W. 183, 237 
Wis. 638. 
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Cal.App. In the consolidation, revi- 
sion, or codification of statutes, intent 
of Legislature is to secure clarification, 
a new arrangement of clauses, and to 
delete superseded provisions and not 
to affect continuous operation of the 
law.—Sobey v. Molony, 104 P.2d 868. 

Ga. In codifying the Code of 1933, 
codifiers had no authority to originate 
new matter for legislative sanction, 
and it is incumbent upon one asserting 
that they went beyond their commis- 
sion to prove such contention. Code 
1933, § 102-101.—Maddox v. First Nat. 
Bank of Jefferson, 11 S.H.2d 662. 
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C.C.A.Mich. Where section 5786 of 
Virginia Code regarding action for 
death by wrongful act was amended, 
so as to require the action to be 


; 
ot al-— 


in force.—Williams Lumber &. 


~ re- ea in failing to elimi ate f 


section 5787 the inconsistent ti 
itation did not defeat the plain 
of the legislature to change the limit 
tion period for bringing of the acti 
for damages for death by yeongtaye i 
Code Va.1936, §§ 5786, 5787.—H 
Motor Car Co. v. Hertz, 121 F.2 es 
Alaska. The Compiled Laws of Al 
ka of 1933 are merely a codificati 
which is made prima facie the le 
since they were never adopted by) 
Dee as the law. Comp. am 


“Ariz. 


and the Supreme > Co ae 
ev refuse to give effect to provision 3: 
of the Code on ground that Code com- — 
missioner, in compiling and recon Bags 
laws, made an addition without ai : 
thority.—Conway y. State Consoligay 
Pub. Co.,,112) Pi2d 2187 


N.J. In view of the fact tha 
Legislature empowered the revi 
commissioners to revise all public ac 
which were general and permane 
their nature, to suggest contradic 
omissions and imperfections an 
recommend passage of new act: 
parts of acts necessary or expedie 
accomplish the desired result, and fa 
that the Legislature adopted wi 
change the commissioner’s final r 
which was in the form of revised 
ute, the revision became the public 
ute law of a general nature of the si te 
of New Jersey, so that statute, | 
ing to assessment of omitted proj 
{ncluded in the revision became 
of the law of the state. N.J.S.A 
20; P.L.1925, pp. 244, 245, §§ 1, 3 
1.1937, p. 832.—Duke Power Co. 
Somerset County Board of Taxation 
15 A.2d 460, 125 N.J.L. 431, affirmin 
12,A.2d 234, 124-NJ.L. 482.. + 

The revised statutes adopted by 
Legislature in 1937 is a wholly i 
pendent enactment superseding all 
isting general law. P.L.1937, p. 83 
Duke Power Co. v. Somerset, Coun how 


isted, but which was not included in 
revised statutes, is no longer a part 


P.L.1937, p. 832.—Duke Power Co. Y. 
Somerset County Board of Taxation 
15 A.2d 460, 125 N.J.L. 431, affirmin 
12 A.2d 2347 124 N.J.L. 481: 
The inclusion of a public statute law. i 
of a general nature not theretofore in 
existence within the revised statutes 
adopted in 19387 is in full force and rif 
effect as part of the public statute law 
of New Jersey. P.L.1937, p. 832,.— 
Duke Power Co. y. Somerset County 
Board of Taxation, 15 A.2d 460, 125 N i 
J.L. pe affirming’ 12 A.2d 234; ei: 
J.L. Py 


N.J.Sup. The statute providing that 
except as otherwise specifically pro- | 
vided by law, each criminal judicial 
district court shall have exclusive crim-— 
inal jurisdiction within territory com- $ 
prised by criminal judicial district in 
which it exists in all cases heretofore 
exercised by recorders, police justices 
and justices of the peace and in all 
matters committed to it by chapter of 
statute relating to jurisdiction of crim- 
inal judicial district courts, as written, t: 
became public law of state upon adop- 
tion of revised statute in 19387. N.J.S. 

A. 2:218—1i et seg.—Lanning v.: Hudson 
County Court of Common Pleas 21 
A.2d 295, 127 N.J.L. 10. 

N.J.Sup. The provisions of Laws of 
1887 empowering boards of freeholders 
to assume control of county jails and 
the Civil Service Law, upon being in- 
corporated in the Revision of 1937, 
were thereby reenacted as part of sub- 
sisting BLAUULO RY, law of state. N.J.S. 

A. 11:1-1 et seq., 30:8-19\ yet segue 
Hartman Board of Chosen Frechold- 
ers of Mercer County, 21 A.2d 351, 127 ; 
N.J.L. 170. " 
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Ariz. All sections of a revised code 
are entirely new measures and not a 
mere carrying forward of some pre- 
-_-yious legislation, and depend for their 
validity solely on the action of the 
2 legislature at that time and not on pre- 
vious. legislation—Southern Pac. Co. 
iy, Gila County, 109 P.2d 610. 
“a -S.D. After a statute has been re- 
enacted as a part of the Code, it is no 
longer subject to assault because of 
claimed defect in title to original act 
when it was enacted by legislature. 
Miles Laboratories v. Owl Drug Co., 
Py 8295 NW. 292. 


- ; § 493 ‘ 
—  ©.C.A.Mich. Under Virginia law, 
where legislature amends a statute by 
adding a new provision, the presump- 
tion is that it was intended to make 
- gome change in existing law.—Hudson 
Motor Car Co. v. Hertz, 121-F.2d 326. 
- €.0.A,Okl. Generally, a statutory 
amendment is indicative of a legislative 
intent to make a substantial change in 
ey but not every 


‘pated condition brought about by ju- 
- dicial interpretation of the pre-existing 
~  Jaw.—Oklahoma Tax Commission  v. 
 §tanolind Pipe Line Co., 113 F.2d 853, 
reversing, Stanolind Pipe Line Co. v. 
Oklahoma Tax Commission, 30 F.Supp. 
131, certiorari denied 61 S.Ct. 75. _ 
, The presumption that an amendment 
is intended to effect a change in sub- 
stance is fairly strong in case of an 
_ isolated, independent amendment, but 
it has much less persuasive force where 
the new enactment is a general compre- 
_ hensive tax code——Oklahoma Tax Com- 
mission v. Stanolind Pipe Line Co., 113 
F.2d 853, reversing Standolind Pipe 
Line Co. v. Oklahoma Tax Commission, 
Aes Ee aee: 131, certiorari denied 61 S. 
— Ct. fo. 
_ The adoption in 1939 of a complete 
tax code for Oklahoma containing a 
use tax act by which the use tax act 
of 1937 was repealed is not. indica- 
tive of a legislative belief that the act 
of 1937 was not sufficiently compre- 
hensive to impose an excise upon the 
use of imported tangibJe property over 
_ which attributes of ownership are ex- 
- ercised between termination of its 
movement in interstate commerce and 
the beginning of its use in a business 
_ which is interstate in character, but is 
- indicative rather of an intent that such 
_ tax should be levied. 68 OkI1.St.Ann. §§ 
(1294, 1309 et seg. and §§ 1309(h), 
—  1309f—Oklahoma Tax Commission vy. 
_ Stanolind Pipe Line Co., 113 F.2d 853, 
reversing Standolind Pipe Line Co. v. 
Oklahoma Tax Commission, 30 F.Supp. 
131, certiorari denied 61 S.Ct. 75. 

Alaska. It will not be presumed that 
legislature intended to withdraw long 
established principle of law by an 
amendment unless the intention clear- 
ly appears.—First Nat. Bank of Fair- 
banks vy. Stout, 9 Alaska 400. 

Ariz. When a _ previously existing 
law is carried forward into the Revised 
Code of 1928, it is presumed to be the 
same in legal effect as to its original 
form, even though the language be 
changed, unless it appears unmistak- 
ably that it was the intent of the leg- 
islature to make a change in its mean- 
ing.—Peterson vy. Central Arizona Light 
& Power Co., 107 P.2d 205. 

Ariz. All sections of a revised code 
are entirely new measures and not a 
mere carrying forward of some pre- 
yious legislation, and depend for their 
validity solely on the action of the 
legislature at that time and not on 
previous legislation.—Southern Pac. Co. 
y. Gila County, 109 P.2d 610. 

Ariz. In construing 1928 Code, Su- 
preme Court will not give law a mean- 
ing different than the original unless it 
is clear that the Legislature intended a 
change, since the authority of the Code 
commissioner was to collect and recast 
laws by eliminating redundancies and 
simplifying language, but if it appears 


the court cannot ignore such intention. 
—Conway y. State Consolidated Pub. 
Conia Pizzas 

‘Cal. Generally, any essential change 
in phraseology of a statute indicates 
an intention on the part of the legisla- 
ture to change the meaning of such _ 
provision rather than to interpret it.— 
In re Todd’s Estate, 109 P.2d 913, prior 
opinion 99 P.2d 690. 4 

Cal. While an intention to change 
the law, as expressed in a statute, by 
an amendment is usually inferred from 
a material change in language of stat- 
ute, a consideration of surrounding 
circumstances may indicate that amend- 
ment was merely result of a legisla- 
tive attempt to clarify meaning of 
statute—Martin v. California Mut. 
Building & Loan Ass’n, 116 P.2d 71. 

Cal.App. By codification of law ap- 
plicable to practice of medicine in the 
Business and Professions Code, Legis- 
lature did not intend to change sub- 
stantive provisions of existing statutes, 
but simply intended to codify and 
clarify existing provisions. St.1929, p. 
1427; Gen.Laws 1931, Act 4807, § 14; 
S$t.1937, pp. 1230, 1254, 1274, 1325, §§ 
2, 4, 2002, 2377, 30003.—Sobey v. Mo- 
lony, 104 P.2d 868. 

When a statute, although new in 
form, re-enacts an older statute without 
substantial change, even though it re- 
peals older statute, new statute is but 
a continuation of the old, and there is 
no break in continuous operation of old 
statute and no abatement of any of the 
legal consequences of acts done under 
old statute, and such rule applies es- 
pecially to consolidation, revision or 
codification of statutes, whether their 
subject is civil or criminal law.—Sobey 
v. Molony, 104 P.2d 868. 

The sections of Business and Profes- 
sions Code providing that no proceed- 
ing commenced before code takes effect, 
and no right accrued, shall be affected 
by code should be construed to con- 
tinue the Medical Practice Act in effect. 
Gen.Laws 1931, Act 4807, § 14; St.1937, 
ppl 123051254, 1274, 1825. $25 4: 
2002, 2377, 30003.—Sobey v. Molony, 
104 P.2d 868. 

The section of business and profes- 
sions code providing that provisions of 
code, in so far as they are substantially 
same as existing statutory provisions 
relating to same subject matter, shall 
be construed ag restatements and con- 
tinuations thereof, and not as new en- 
actments, was intended, among other 
things, as a saving elause where no 
substantial change was made in the 
law. St.1937, p. 1325, § 2.—Sobey vy. 
Molony, 104 P.2d 868. 

Cal.App. A ‘‘grant’” by Legislature 
is a “‘law’’ within meaning of provision 
of Political Code that, where a section 
or part of a statute is amended, it is 
not to be considered as having been re- 
pealed and re-enacted in the amended 
form, but the portions which are not 
altered are to be considered as having 
been the “law” from the time they were 
enacted, and the new provisions are to 
be considered as having been enacted at 
the time of the amendment. Pol.Code, 
§ 325.—City of Los Angeles v. Pacific 
Land Corporation, 106 P.2d 242. 

Cal.App. In revision of statutes, al- 
teration of phraseology or omission or 
addition of words will not necessarily 
change operation or construction of 
previous statutes, but language of stat- 
ute as revised or legislative intent to 
change previous statute must be clear 
before change in construction and op- 
eration of such statute can be pro- 


nounced.—Childs v. Gross, 107 P.2d 
424, 
Cal.App. Fact that lawmaking body 


knew decisions of appellate courts and 
made a substantial ehange in phrase- 
ology of subdivision of statute indi- 
cated an intention to effeet a change 
of its meaning.—Thomas v. Driscoll, 
108 P.2d 43. 

Cal.App. Changes introduced by 
amendment will not be assumed to have 
been without design, and usually an 
intent to change the law is inferred.— 
Vale Vena ee Club v. Johnson, 108 TP. 
2 


de provisions. recove 
for wrongful death i e Code of 19 
did not operate to change the law i 
regard to actions, for wrongful death. 
Code 1933, §§ 105-1302, 105-1304, 105- 
1309.—Bloodworth y. Jones, 11 S.H.2d 
658, answers to certified questions con- 
formed to 12 8.H.2d 111. G i 
Ga. In considering the effect of the 
codification and adoption of the Code 
of 1933, general presumption is that 
the codifiers codified existing laws rath- 
er than made new ones. Code 1933, § 
102-101.—Maddox vy. First Nat. Bank 
of Jefferson, 11 S.B.2d 662. N 

Where an intention to change exist- 
ing law appears in the Code of 1933, it 
must be given effect, not because of 
any power of legislation vested in the 
codifiers or the commission, but_be- 
eause of the adopting statute. Code 
1938, § 102-101—Maddox v. First Nat. 
Bank of Jefferson, 11 S.H.2d 662. 

In determining whether changes in 
the existing law were _ intentionally 
made by the Code of 1933, proposed 
change must have been so conspicuous 
as to demand the inference that it was 
noticed by the lawmaking body before 
the presumption against a change may 
be overthrown. Code 19338, § 102-101. 
—Maddox v. First Nat. Bank of Jef- 
ferson, 11 S.H.2d 662. 

Ga.App. In absence of language in- 
dieating that codifiers intended to cod- 
ify a rule different from law existing 
at time of adoption of Code, it will 
be presumed that legislative intent 
was to state law as it was at time of 
adoption.—Great American Indemnity 
Co. v. Jeffries; 16° S.H.2d 135. 

Ill.App. In ascertaining the intention 
of the legislature in amending a stat- 
ute the state of the law before the 
amendments must be considered, and 
the provisions of the statute as amend- 
ed so far as they are the same as those 
of the prior statute should be con- 
strued as a continuation of the prior 
provisions. Smith-Hurd Stats. ec. 131, 
§ 2.—Taman v. Marcus, 34 N.B.2d 719, 
310 Tl.App. 512, transferred 30 N.E. 
2d 640, 375 Ill. 210, 

Iowa. Where new statutes largely 
represented rearrangements of old stat- 
utes rather than new enactments, vari- 
ances in language were not necessarily 
indicative of changes in meaning.— 
Hartz v. Truckenmiller, 293 N.W. 568. 

Mass. In absence of any intent on 
the part of the legislature to change 
the substance of a law, verbal changes 
in the revision of a law do not alter its 
meaning, and it is construed as a con- 
tinuation of pre-existing law.—Commis- 
sioner of Public Works v. Cities, Serv- 
1 Oil Co., 32 N.B.2d. 277, 308 Mass. 

Mass. Where quoted words, in 1919 
statute providing that uniformed fire 
fighting force should be divided into 
two platoons to be designated as a day 
force and a night force “and the day 
force and night force shall alternate on 
tours of duty every third day”, were 
changed when general laws of common- 
wealth were enacted on December 22, 
1920, so as to read ‘‘and shall alternate 
on tours of duty every third day’’, such 
change in wording did not change the 
meaning. St.1919, ec. 132, 1 4Guln 
(Ter.Ed.) e. 48. § 59.—Hurley v. City 
of Lynn, 34 N.E.2d 520, 309 Mass. 138. 

Miss. The omission or addition of 
words in a code revision does not re- 
quire change in construction of a stat- 
ute unless legislative intent to change 
is clear.—Millwood vy. State, 1 So.zd 
582, 190: Miss. 750. : 

Neb. The mere re-enactment of 4 
statute in a code or revision does not 
change its meaning, construction, or 
effect, and such rule applies even 
though the sections of an act are sep- 
arated and arranged in different con- 
nections.—MeDonald vy. Lincoln Coun- 
ty, 296 Nowy 892. 


Nev. Where am amendment leaves 
eertain portions of original act tn- 
changed, such portions are continued 


in force with the same meaning and 

effect they had before the amendment.— 

In re Walters’ Hstate, 104 P.2d 968. 
Where an amendatory act provides 


t continuation o e existing law 


and not as a new enactment.—In re 
_ Walters’ Estate, 104 P.2d 968. 
N.J. Where defendant requested to 


be tried before a court of special ses- 
‘sions under act entitled “A Supplement 
to an act entitled ‘An act relating to 
courts having criminal jurisdiction and 
regulating proceedings in criminal 
eases,’ (Rev. of 1898), approved June 14, 
1898,” court had jurisdiction over de- 
fendant’s person notwithstanding at 
time of trial statute was known as R.S. 
2:191-1 since the adoption of statutes 
in revised form did not change statute 
involved. R.S.1937, 2:191-1.—State v. 
Rogers, 19 A.2d 886, 126 N.J.L. 428, af- 
firming 6 A.2d 207, 122 N.J.L. 490. 

N.J.Sup. There is a presumption 
against a legislative intention, by a re- 
vision of general laws, to effect a 
change of substance, and the presump- 
tion is not overcome by mere change 
of phraseology, or the addition or omis- 
sion of words in the revision, but the 
intention to alter the essence must be 
expressed in language admitting of no 
reasonable doubt of the purpose.—Ap- 
plication of Superintendent of Elec- 
tions in Hudson County, 15 A.2d 813, 
7 ONG ba1G 3 24-62 

N.J.Com.Pl, A change in the lan- 
guage of a statute, particularly after 
statute has had a settled judicial con- 
struction, ordinarily implies a purpose- 
ful alteration in substance, and re- 
quires that amended statute must be 
considered as expressing a legislative 
intent to which the courts must give 
effect, since there is a presumption 
against useless. legislation.—Greif  v. 
Betsy Ross Ice Cream Co., 20 A.2d 597, 
19 N.J.Misc; 397. 

The revision of 1937 constitutes new- 
ly enacted legislation.—Greif v. Betsy 
Ross Ice Cream Co., 20 A.2d 597, 19 
N.J.Mise. 397. 

N.M. In adopting the Code of 1915, 
the purpose of the Legislature was to 
continue in force all statutes so far as 
necessary to afford protection to those 
who had initiated rights under those 
statutes. Comp.St.1929, § 138-101.— 
Application of Dasburg, 113 P.2d 569, 
45 N.M. 184. 

N.Y.Sup. The rule that portions of 
amended sections which are merely 
copied without change are not to be 
considered as re-enacted, but as having 
been the law all along, controls as to 
the time of taking effect of various 
parts of the statute as amended, but 
not in determining whether unamended 
parts of the statute are to be read with 
the amending language to find legisla- 
tive intent as of the date of amendment. 
Marine Trust Co. of Buffalo v. Kenn- 
gott, 22 N.Y¥.S.2d 869, 175 Mise. 362. 

N.Y.Sup. Where in 1936, section of 
Highway Law making municipalities 
liable for negligence of operators of 
municipally-owned vehicles in the ex- 
ercise of their statutory duties and 
in the course of their employment was 
repealed and was re-enacted by General 
Municipal Law without change, the 
General Municipal Law was intended 
to be a continuation of the Highway 
Law. Highway Law, § 282-g, as added 
by Laws 1929, c. 466; General Munici- 
pal Law, §§ 50-a to 50-c; General 
Construction Law, § 95.—Schwartz v. 
City of New York, 25 N.Y.8S.2d 964. 

N.Y.Sup. In the revision of a stat- 
ute, a mere change in phraseology does 
not indicate a change in construction 
of the statute, but a material change 
in the phraseology is generally regard- 
ed as a legislative construction that the 
law so amended did not originally em- 
brace the amended provisions, especial- 
ly if it follows soon after controver- 


sies have arisen concerning interpreta- 


tion of original statute.—Catalanello v. 
Cudahy Packing Co., 27 N.Y.S.2d 637. 
An amendment substituting a differ- 
ent term. than that used in original 
‘statute, following a judicial interpreta- 
tion of the original statute, forcefully 
indicates that the judicial decision 


regarded — leg 
~ visions of 


Z Sais d : y 4: 
“he islature in amending the pro- 
Agriculture and Markets Law 
relating to adulterated food intended to 
conform the state law to a similar fed- 
eral statute, and the change in the law, 
even though so intended, did effect a 
change in the law as previously inter- 
preted by the courts of New York in 
view of the change by Congress in the 
federal statute. Agriculture and Mar- 
kets Law, § 199, subds. 1-6; §§ 199-a, 
200; Food and Drug Act of 1906, § 7, 
21 U.S.C.A. § 8.—Catalanello v. Cudahy 
Packing Co., 27 N.Y.S.2d 637. 

N.Y.City Ct. Where a subsequent act 
in fact changes, modifies, alters or adds 
to a former act, the subsequent act is 
an amendment of the former and not 
the original, but any substantial change 
in provisions of the original enact- 
ment as well as matter which is en- 
tirely new is operative as new legisla- 
Prt ae v. Thursam, 23 N.Y.S.2d 
N.D. That the legislature amended 
a statute and drastically changed its 
wording indicated with certainty that 
legislature intended to change mean- 
ing of the statute——Marks v. City of 
Mandan, 296 N.W. 39. 

N.D. Where the Legislature 
amends and reenacts an initiated meas- 
ure of the electors under the Con- 
stitution, the initiative character of 
the measure is not destroyed, but re- 
mains in force, and any subsequent 
amendment of the initiated measure, 
or of an amended or re-enacted portion 
thereof, is subject to the constitution- 
al limitation placed on the Legislature. 
Const. § 25.—State ex rel. Strutz v. 
Baker, 299 N.W. 574. 


Okl. The statute dealing with recov- 
ery by a warrantee and statute dealing 
with breach of covenants against en- 
cumbrances are not in conflict, the 
former applying where an action has 
been brought against a grantee to re- 
cover realty or a part thereof by some 
third person, and the grantee notifies 
the grantor to defend his warranty, or, 
having so notified the grantor, the 
grantee. brings a_ separate action 
against him, and the latter statute ap- 
piles in actions by the grantee against 
the grantor, where no action by a third 
person has been filed against the gran- 
tee. 16 OkKI.St.Ann. § 24; OK1LSt. 
Ann, § 25.—McConnell v. Goucher, 108 
P.2d 174, 


Pa.Super. A re-enacting statute 
which makes no changes in a’ substan- 
tive law should be construed as con- 
tinuing the law as it existed before 
its passage, unless legislative intent is 


b 
cking Co 


manifestly to contrary through irrecon- 


cilable inconsistencies with, or a par- 
ticular reference there made to, an in- 
termediate statute. 46 P.S. § 583.— 
Department of Highways of Pennsyl- 
vania v. Pennsylvania Public Utility 
Se eet 14 A.2d 611, 141 Pa.Super. 


Pa.Super. Where statute imposing 
liability on shareholders for corporate 
wage debt was in substance a re-enact- 
ment of prior statute, the original law 
was to be construed as continued in ac- 
tive operation in determining rights of 
shareholders who became holders of 
corporate stock before the re-enactment 
of the statute. 15 P.S. § 2852514; 15 
P.S.-§§ 351, 352; 46 P.S. §§ 581, 582.— 
Hiffert v. Pennsylvania Central Brewing 
Co., 15 A.2d 723, 141 Pa.Super, 543. 


Pa.Com.Pl, It is an elementary rule 
of statutory construction that a change 
of language indicates a change of legis- 
lative intent; also that where statutes 
conflict the latter governs.—Ives v. Reg- 
istration Commission, 22 Erie 156. 

Tex.Civ.App. Where a statutory pro- 
vision is merely duplicated by another 
statutory provision, the result is not 
two laws, but one law twice declared, 
and the intention to change the law as 
expressed in one of the duplicate pro- 
visions would necessarily imply the in- 
tention to change the law as expressed 
in the other.—Marr v. Reynolds, 151 S. 


. # fe! 
In construin 
amends or ne en 
it will be assumed that som 
in meaning was intended, and in 
light of that principle, effect sho 
be given to the amendment.—Long é 
Co.7..¥« Lynn, 108 P.2d0365. 0) saan 
Wis. Revisions of statutes do 
change the meaning of the statutes 
vised, unless the intent to chan, 
meaning necessarily and _ irresista 
follows from the changed language.—_ 
City of Milwaukee vy. Milwaukee Coun- 


ty, 294 N.W. 51, aan Wis.\7 ene 


9 F 7 
C.C.A.Neyv. There igs no rule 
which legislature cannot change 
as provided in Constitution.—Hask 
v. Roseberry, 119 F.2d 803, affirn 
29 F.Supp. 724. ion eee 
Ark. Where legislative act eont: 
valid emergency clause it is e 
from and after its passag 1 
mains in force and effect un 
vote has 
in manner provided by law. | 
Amend. No. 7.—Fulkerson y. 
ing Board, 147 S.W.2d 980. | : 
The Act of 1941 relating to r 
ing of road bonds which contain 
emergency clause became a _ 1 
specified therein when approved > 
governor, notwithstanding a p 
for referendum of the act, an 
the constitutional amendment, 
would continue as a law until rep 
by “the electors.” Act 1941) -Ae 
Const. Amend. No. 7—Fulkerson > 
funding Board, 147 S.W.2d 980. — 
Ill.App. The Legislature has — 
to repeal all legislative acts which 
not in nature of a private gran 
Cooney v. F. Landon Cartage Co., 
N.E.2d 403, 808 IllApp. 444, 
Jowa. rdinarily, in matters 
government or public policy o 
exercise of police power, one 1 
ture cannot by its legislation 
hands of future legislature respecti 
same subject matter—Talbott vy. I 
dependent School Dist. of Des Moine 
299 N.W. 556, 230 Iowa 949. ee Ae 
Court gener 


Mass. As General erally 
cannot bind its successors, appropria 


so far as it has not been carried out.- 
Opinion of the Justices, 32 N.H.2 
Minn. The statute declaring gene 
ly that the repeal of a statute shall 
not affect any right accrued, any duty 
imposed, any penalty incurred, or a 
proceeding commenced,- under or 
virtue of the law repealed, did 
prevent repeal of section of the 
erans’ Preference Act by the Act cre 
ating the Department of Civil Service. 
Mason’s Minn.St.1927, § 10930; Ma-— 
son's Minn.St.Supp.1910, §§ 4368, 4369- 
2; Laws 1939, c 441, § 38.—State 
rel, Butters v. Railroad and Warehouse 
Commission, 296 N.W. 906. Gude 
N.D. The “amendment” of a st 
ute is an alteration or change, and 
amendment keeps alive while a ‘‘repeal” 
destroys.—State ex rel. Strutz v. Bake 
299 N.W. 574. a) he 
Tex.Civ.App. Laws operating abso- — 
lutely cannot be made to operate on Aor 
conditionally except by statute effect- 
ing some character or degree of repeal 
of such laws.—Rudco Oil & Gas Co. y. ~ 


Lemasters, 146 S.W.2d 806. 
§ 502 her 
La. Prior laws are repealed by sub- 


sequent laws only in case of positive 
enactment or clear repugnanecy, and ~ 
prior law is repealed by implication — 
only in case of irreconcilable conflict. 
—Mouledoux v. Maestri, 2 So.2d 11, 
197 La. 525. 

§ 504 


Ga. The statute providing for vali- 
dating bonds and proceedings for their 
authorization and issuance by cities in 
financing projects aided by loans oF 
grants from federal. government does 
not contravene constitutional provision 
prohibiting amendment or repeal of 
any law or code section by mere refer- 
ence to its title or to the number of the 
section of the code, since statute does 
not purport to expressly amend or re-— 
peal any particular law or code section. — 


‘ 
‘ 
} f { 


Pe en cee! 
mst. art. eT. par .—To 

Metnéyre v. Scott, 12 S.B.2d 883, 191 
a. 5 

‘The constitutional inhibition against 
amending or repealing any law or code 
section by mere reference to its title or 
to number of section of code is con- 


ade by implication. Const. art. 3, § 7, 
par. 17.—Town of McIntyre v. Scott, 
2 S8.H.2d 883, tae 473. 


6 

Okl. Where title of an act included 
bject ‘‘Repealing all Laws and parts 
of law in conflict with this Act,” and 
act contained provision “All laws and 
tts of laws in conflict herewith are 
hereby repealed,” and comprehensive 
ee ton is disclosed by title and 
xt providing authority for entering 
-awards by individual commissioners, 
such act operated as a repeal of prior 
aws in’ so far as they were in conflict 
with any provision in the later act. 
Romess Oki st.Ann. §§ -71, 74,°75, 77, 78.— 
Standard Co. Dairy v. Allen, 108 P.2d 

164. - , 


a So § 508 y ‘i 
- Repeals of statutes by implication 
are not favored. 
A.Mich. Hudson Motor Car Co. 
Hertz, 121 F.2d 326; 

Ala. Board of Revenue & Road 
~ Com’rs of Mobile County v. State 
ex rel. Stone, 1 So.2d 904; 
Cal.Super. People v. McMillan, 114 


6 Forrester v. Trust Co. of 


Or. 
114 P.2d 140. 
Repeals by implication are not fa- 
ored, 
—Ala. Bates v. State ex rel. Conniff, 
__ 200 So. 779, 240 Ala. 609; 
 lowa. Buser v. Kriechbaum, 295 N. 
W. 455; 
YY. Naramore v. State, 32 N.H.2d 
i 800, 285 N.Y. 80, reversing 16 N.Y. 
~ _§.2d_ 551, 258 App.Div. 930. — 
©.C.A.Mich. Plain legislative intent 
ould not be thwarted by overstress- 
the sometimes useful canon of 


serepancy, such interpretation will be 
if practicable, that both may 
- stand together.—Stone v. State ex rel. 
 Lartigue, 2 So.2d 334. 

Ariz. A statute may be repealed by 
mplication, but repeals by implication 
are not favored and will ‘not be in- 
dulged if there is any other reason- 
able construction.—Southern Pac. Co. 
~ vy. Gila County, 109 P.2d 610. 

Cal.Super. Repeals by implication 
are not favored, and where such a re- 
peal is in question two statutes on the 
same subject will be reconciled and 
effect given to both, if reasonably pos- 
sible-—People v. Hugon, 114 P.2d 84. 

Colo. Kepeals of statute by implica- 
tion are not favored and it is only 
where there is a manifest inconsistency 
or conflict between a later and earlier 
“act that a repeal by implication will 
be held to have occurred.—People ex 
rel, Wade v. Downen, 108 P.2d 224, 
106 Colo. 557. 

A general repealing clause in a later 
statute is of little value in throwing 
light on question whether an earlier 
act was repealed by implication.—Peo- 
ple ex rel. Wade vy. Downen, 108 P.2d 
224, 106 Colo. 557, 

Ill.App. Repeal of laws by implica- 
tion is not favored, and it is only 
where there is clear repugnancy be- 
tween two statutes and provisions of 
both cannot be carried into effect that 
Jater law must prevail and provisions 
of earlier law be considered repealed by 
implication to extent that such statutes 
are inconsistent.—People ex rel. Cole- 
man y. Lipsky, 30 N.H.2d 502, 307 Ill. 
App. 137. 


p. Generally, im 
ers are not favored in the law.—Gree 


field v.. Passaic Valley Sewerage Com’rs, | 


17 A.2d 489, 126 N.J.L. 171. 

N.J.Sup. Implied repealers are not 
favored in the law, and the requisite 
intent will not arise by implication 
unless subsequent statute is plainly 
repugnant to the former, or is revisory 
in essence and designed to be a com- 
plete substitute for the former.—Hart- 
man v. Board of Chosen Freeholders 
of Mercer County, 21 A.2d 351, 127 N. 
Cl Sep Bar At 

N.C. A repeal of statute by implica- 
tion is not favored, and the presump- 
tion is against the intention to repeal 
where express terms are not used, and 
it will not be indulged if, by any rea- 
sonable construction, the statutes may 
be reconciled and declared to be op- 
erative without repugnance.—State vy. 
Caleutt, 15 S.H.2d 9, 219 N.C. 545. 

Pa.Co. A penal law may be repealed 
either expressly or by necessary impli- 
eation, and is repealed by implication 
if a later statute is so repugnant to 
the earlier statute that the two cannot 
stand together.—Commonwealth Vv. 
Gross, 89 P.L.J. 311, affirmed 21 A.2d 
238, 145 Pa.Super. 92. , 

Tenn. Repeals and amendments by 


‘implication are recognized as a matter 


of necessity.—Texas Co. v. McCanless, 
148 S.W.2d 360. 

Tenn, Repeals of statutes, by im- 
plication, are not favored, and there 
must be an irreconcilable conflict be- 
tween the earlier statute and a later 
statute to work a suspension of the 
former.—State ex rel. Holt y. Wert, 152 


S.W.2d 1032. 

Tex.Civ.App. Statutes may be 
amended by inference or by general 
language that shows a clear intention 
of the Legislature to amend statute 
not referred to in the amendatory act, 
but the law does not favor the amend- 
ment or repeal of a statute by implica- 
tion.—Flowers v. Pecos River R. Co., 
152 S.W.2d 502, error granted. 

Vt. Repeals of statutes by implica- 
tion are not favored.—Central Vermont 
Ry. v. Hanley, 17 A.2d 249. 

Wash. The repeal of statute by im- 
plication is not favored, and a later 
statute will impliedly repeal former 
statute only where the two statutes 
are irreconcilably in conflict.—State ex 
rel. Department of Finance, Budget 
and Business vy. Thurston County, 108 
P.2d 828. 

Wash. Repeals by implication are 
not favored and will not be held to 
exist where earlier and later statutes 
may stand together and both be held 
valid.—State ex rel. Washington Mut. 
Sav. Bank y. City of Bellingham, 111 
P.2da 781. 


Wash. Repeals by implication are 
not favored and will not be deemed to 
have been intended unless the implica- 
tion is a necessary one and it is clearly 
manifest that the earlier statute would 
be irreconcilably inconsistent with the 
latter.—Buell v. MeGee, 113 P.2d 522. 

Wis. While repeals of statutes by 
implication are recognized, they do not 
result except when such intent of Leg- 
islature clearly appears.—McLoughlin 
v. Malnar, 297 N.W. 370, 237 Wis. 492. 

The law does not favor repeal of 
statute by later statute by mere impli- 
cation.— McLoughlin y. Malnar, 297 N. 
W. 370, 237 Wis. 492. 
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Cal.App. The repeal by implication 
of an earlier statute by a later section 
is not effectuated unless it appears that 
there is no possibility of concurrent 
operation or that the later section is a 
complete revision of the earlier statute. 
eee of Oakland v. Hogan, 106 P.2d 


N.J.Ch, Repeals of statutes by im- 
plication are not favored, and where it 
is possible to reconcile two statutes the 
court should make every effort to sus- 
tain both.—Bednarik vy. Bednarik, 16 
A.2d 80, 18 N.J.Mise. 633. 

Pa.Super. The statute imposing dou- 
ble liability upon stockholders of banks 
of discount and deposit could be re- 
pealed by implication only by the sub- 
sequent enactment of an inconsistent 


ied repeal- 


, given effect.—Bates v. 


Ss te, fo) 
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it is manifest that the legislature so 
intended.—Harr vy. Boucher, 15 A.2d 
699, 142 Pa.Super. 114. 

Wis. Repeals by implication are not 
fiyorsd2cuty of Milwaukee vy. Milwau- 
kee County, 294 N.W. 51, 236 Wis. 7. 

§ 514 

C.C.A.Mich. The repeal of an earlier 
statute by a later enactment will be 
implied only in so far as the later law 
conflicts with the earlier law, or is 
manifestly intended as a substitute for 
the earlier law.—Starr v. O’Connor, 118 
W.2d 548, reversing Starr v. Schram, 24 
F.Supp. 888. 

C.C.A.Mich. Where confronted with 
irreconcilable inconsistency in statutes 
of a state, the courts look to the latest 
expression of the legislature to ascer- 
tain the legislative intent——Hudson 
Motor Car Co. v. Hertz, 121 F.2d 326. 

C.C.A.Tex, A general statute does 
not repeal by implication a_ special 
statute unless the conflict is plain and 
irreconcilable.—Middleton v. Hartford 
Accident & Indemnity Co., 119 F.2d 


721. 

D.C.Pa. Although “repeals by im- 
lication” are not favored and a law 
s not to be construed as impliedly re- 
pealing a prior law unless no other 
reasonable construction can be applied, 
repugnancy or inconsistency or con- 
flict between the provisions of act or 
sections of separate acts does justify 
implication of repeal, as does a mani- 
fest intention that later act is to be a 
substitute for an earlier one, but 
where the powers or directions are 
such as may well subsist together and 
are not irreconcilable, an implication 
of repeal cannot be allowed.—Safe Har- 
bor Water Power Corporation y. U. 
S.,.37 F.Supp. 9 

Ala. Only when two statutes are so 
repugnant to each other that it must be 
presumed that legislature intended that 
the latter should repeal the former will 
a repeal by implication be found to 
exist, and where there is a reasonable 
field of operation by a just construc- 
tion for both statutes, both will be 
State ex rel. 
Conniff, 200 So. 779, 240 Ala. 609. 

ln order for a subsequent statute to 
repeal a prior one, the repugnance be- 
tween the two statutes must be glar- 
ing and irreconcilable, and ‘the two 
statutes must not be able to stand 
together.—Bates v. State ex rel. Conniff, 
200 So. 779, 240 Ala. 609. 


Ala.App. Generally, an act, is not 
impliedly repealed by a later act be- 
cause of repugnancy, inconsistency or 
conflict, unless the repugnanecy, incon- 
sistency or conflict is plain, unavoidable 
and irreconcilable.-—Stone v. State ex 
rel. Lartigue, 2 So.2d 334. 

A later statute will not repeal an old- 
er one by implication unless so incon- 
sistent that both cannot stand together, 
and the repugnance between the two 
must be glaring and _ irreconcilable.— 
Syone v. State ex rel. Lartigue, 2 So.2d 

34. 

Both the terms and necessary opera- 
tion of two acts must be incapable of 
reconciliation before a later act oper- 
ates to repeal a former one by implica- 
tion.—Stone v. State ex rel. Lartigue, 2 
So0.2d 3384. 

If two statutes claimed to be incon- 
sistent may reasonably be construed so 
as to leave a field of operation for 
both, such construction will be accord- 
ed.—Stone v. State ex rel, Lartigue, 2 
So.2d 334. 

Where statute is claimed to have been 
repealed by implication, a liberal con- 
struction must be accorded the statutes, 
if necessary, in order to reconcile them. 
—Stone vy. State ex rel. Lartigue, 2 So. 
2d 334. 

Ariz. When question of repeal by 
implication arises, if the later statute 
and the former can be construed so 
that both will be operative, it is court’s 
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upon 

is court’s duty 
to hold that the later act repeals the 
former by implication—Southern Pac, 
Co. v. Gila County, 109 P.2d 610. 
_Colo. Repeals of statute by implica- 
tion are not favored and it is only 
where there is a manifest inconsistency 
‘or conflict between a later and earlier 
act that a repeal by implication will 
be held to have occurred.—People ex 
rel. Wade v. Downen, 108 P.2d 224, 
106 Colo. 557, 

If two acts may be so construed that 
an inconsistency will be avoided and 
both upheld, it is the duty of court 
to so construe them.—People ex rel. 
Wade v. Downen, 108 P.2d 224, 106 
Colo. 557. 

Del.Super. In absence of express 
words, an earlier statute is not repealed 
or qualified by later one, except where 
the inconsistency is such that reconcili- 
ation is impossible-—Pike v. Satter- 
thwaite, 15 A.2d 430. 

Fla. In order that a court may de- 
clare one statute impliedly repeals an- 
other, it must appear that there is a 
positive repugnancy between the two, 
or that the last was clearly intended to 
prescribe the only rule which should 
govern the case provided for, or that 
it revises the subject matter of the first 


act.—Voorhees y. City of Miami, 199 
So. 313. 
Il.App. Repeal of laws by implica- 


tion is not favored, and it is only 
where there is clear repugnancy be- 
tween two statutes and provisions of 
both cannot be carried into effect that 
later law must prevail and provisions 
of earlier law be considered repealed 
by implication to extent that such stat- 
utes are inconsistent.—People ex rel. 
Coleman y. Lipsky, 30 N.H.2d 502, 307 
Ill. App. 137. 

Two statutes, though apparently 
repugnant, should be so construed, if 
possible, that later statute may not op- 
erate as repeal of earlier statute by 
implication, and if construction permit- 
ting both acts to stand can reason- 
ably be adopted, they will be so con- 
strued.—People ex rel. Coleman  v. 
Lipsky, 30 N.E.2d 502, 307 Il.App. 137. 

To justify holding that statute re- 
peals earlier statute by implication, 
there must be irreconcilable repug- 
nancy between two statutes.—People ex 
rel. Coleman y. Lipsky, 30 N.E.2d 502, 
307 Ill.App. 137. 

Kan. The later of two inconsistent 
statutes must prevail—Miltonvale Ru- 
ral High School No. 1, Counties of 
Cloud and Ottawa, vy. Clay Count 
Community High School, 113 P.2d 1095, 
153 Kan. 756. 

La. Prior laws are repealed by sub- 
sequent laws only in case of positive 
enactment or clear repugnancy, and 
prior law is repealed by implication 
only in case of irreconcilable conflict.— 
Mouledoux v. Maestri, 2 So.2d 11, 197 
Tas, 525. 

Me. Inconsistency between statutes 
is not to be presumed because of some- 
what loose or ambiguous phraseology, 
but must be clearly and _ definitely 
shown.—City of Belfast v. City of Bath, 
IST A 2d 249. 

N.Y.Sup. Where there are inconsist- 
ent statutory provisions, the later ex- 
pression by the Legislature controls.— 
Marine Trust Co. of Buffalo vy. Kenn- 
gott, 22 N.Y.S.2d 869, 175 Mise, 362. 


N.C. A repeal of statute by implica- 
tion is not favored, and the presump- 
tion is against the intention to repeal 
where express terms are not used, and 
it will not be indulged if, by any rea- 
sonable construction, the statutes may 
be reconciled and declared to be opera- 
tive without repugnance.—State yv. Cal- 
cutt, 15 S.H.2d 9, 219 N.C. 545. 

Pa.Super. The statute imposing dou- 
ble liability upon stockholders of banks 
of discount and deposit could be re- 
peaied by implication only by the sub- 
sequent enactment of an inconsistent 
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‘ute. clearly mani ¥ tentio: 
aes the reise a Eaten stat re- 


by implication. Act May 13, 1876 
‘160 } 5.—Harr v. Boucher, 15 
A.2d 699, 142 Pa.Super. 114. ' 

Pa.Com.Pl. It is an elementary rule 
of statutory construction that a change 
of language indicates a change of legis- 
lative intent; also that where statutes 
conflict the latter governs.—Ives v. Reg- 
istration Commission, 22 Erie 156. 

Pa.Com.Pl. The legislature in the 
repeal section of the banking code has 
engaged in a selective process, limiting 
the effectiveness of the repeal clause as 
to the application of certain acts, while 
determining upon an absolute and com- 
plete repeal as to other acts in all of 
their application. In statutory inter- 
pretation where two sections of an act 
conflict the latter must .prevail.—Bell 
v. Abraham, 89 P.L.J. 407. 

_Pa.Co. A penal law may be repealed 
either expressly or by necessary impli- 
cation, and is repealed by implication 
if a later statute is so repugnant to 
the earlier statute that the two can- 
not stand together.—Commonwealth v. 
Gross, 89 P.L.J. 311, affirmed 21 A.2d 
238, 145 Pa.Super. 92. 

Tenn. Repeals of statutes, by im- 
plication, are not favored, and there 
must be an irreconcilable conflict be- 
tween the earlier statute and a later 
statute to work a suspension of the 
former.—State ex rel. Holt vy. Wert, 152 
S.W.2d 1032. 

Vt. There may be repeal of statute 
by implication when the two statutes 
are so far repugnant that they can- 
not stand together or when, though 
not repugnant, the later act covers the 
whole subject of the former and plain- 
ly shows that it was intended as a 
substitute therefor.—Central 
Ry. v. Hanley, 17 A.2d 249. 

Vt. A statute will not be construed 
as repealing a former act on the same 
subject in the absence of express words 
to that effect unless there is such in- 
consistency between them that they 
cannot stand together or unless the 
later act is evidently intended to su- 
versede the former in respect of the 
matter in hand and to comprise itself 
the sole and complete system of legis- 
lation on that subject.—Magwire v. Vil- 
lage of Springfield, 17 A.2d 260. 

Wash. The repeal of statute by im- 
plication is not favored, and a later 
statute will impliedly repeal former 
statute only where the two statutes are 
irreconcilably in conflict.—State ex rel. 
Department of Finance, Budget and 
Babe v. Thurston County, 108 P.2d 
28. 
Wash. Repeals by implication are 
not favored and will not be deemed to 
have been intended unless the implica- 
tion is a necessary one and it is clearly 
manifest that the earlier statute would 
be irreconcilably inconsistent with the 
Jatter.—Buell v. MeGee, 113 P.2d 522. 

Wis. An implication of repeal of 
statute by later statute must be neces- 
sary in order to be operative, and if 
it arises out of repugnancy between 
two statutes, later statute abrogates 
older one only to extent that they are 
inconsistent and _ irreconcilable—Mc- 
Loughlin v. Malnar, 297 N.W. 370, 237 
Wis. 492. 
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C.C.A.Mich. Under Virginia law, 
whether a later act is to be construed 
as repealing an earlier one on the same 
subject is a question of legislative in- 
tent to be gathered from a comparison 
of the two acts, the language used in 
the later act and the facts and cir- 
cumstances surrounding its enactment. 
—Hudson Motor Car Co. v. Hertz, 121 
F.2d 326, 

Cal.Super. Repeals by implication 
are not favored, and where such a re- 
peal is in question two statutes on the 
same subject will be reconciled and ef- 
fect given to both, if reasonably possi- 
ble.—People v. Hugon, 114 P.2d 84. 

Pa.Super. If two acts which cover 
same subject matter are repugnant in 
any of their provisions, the latter act 
operates to extent of the repugnancy 


peal 
LES 


Vermont 


eal” o 

s not necessary th: 
a provision express]; 
or act or parts thereof.- 
4s Gross, 21 A.2d 23 


Vt. There may be repeal 
by implication when the 
are so far repugnant that | 
not stand together or when, 
not repugnant, the later act covers 
whole subject of the former and 
ly shows that it was intended 
substitute therefor.—Central V 
Ry. v. Hanley, 17 A.2d 249. — 

Where the question is wheth 
statute is a substitute for a pr 
ute, the intent of the legislatur 
material element for considerat 
Central Vermont Ry. v. Hanley, |] 
2d 249, ries 

vt. A statute will not be con 
as repealing a former act on thi 
subject in the absence of express 
to that effect unless there is_ 
consistency between them t 
cannot stand together or un 
later act is evidently intended 


ter in hand and to comprise its 

sole and complete system of legi 

on that subject—Magwire v. ~ 

of Springfield, 17 A.2d 260. — 
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slid. ’ 


238, 145 Pa.Super. 92. 


e 9 Ben li potees 

D.C.Pa. The fact that Congres: 
extensively revising and amendi. 
prior act, failed to repeal or 
larly deal with a certain section 
of, indicated that such section v 
tended to be continued in fo 
Harbor Water Power Corpo 
U.S.°37 E.Supp. 9. piety 
In order that a court 

clare one statute impliedly rep 
other, it must appear that th 


or that the last was clearly in 
to prescribe the only rule which s) 
govern the case provided for, or 
revises the subject matter of th 
act.—Voorhees v. City of Miami, 
So. 313. sit 
Mo. The omission of statutes pr 
viding that appointment of officer t 
vacancy should not extend beyond | 
general election, and that at such elec- 
tion the office should be filled for re 
mainder of unexpired term, from rey 
sions of 1879 and succeeding revisio1 
did not repeal such statutes. Gen.La 
Mo.1877, ¢c. 51, §§ 101-103—Stat 
rel. Asotsky v. Hicks, 142 S.W.2d 472. 
N.J.Sup. Where an act of 1934 
omitted from the Revised Statutes of 
1937, such act was thereafter no long- 
er a part of the public statute la 
State of New Jersey, and did not o: 
erate to repeal an earlier general ui 
ute which is a part of the Revise 
Statutes of 1937. Pub.Laws 1934, p. 
392: N.J.S.A. 18:8-13.—Board of Bdu- 
cation of Lumberton Tp., in Burling- 
ton County v. New Jersey State Board 
of Bauer 17 A.20278, (125° Nedon 
590. an) 


Pa.Com.Pl. Since the Act of June 5, 
1937, P.L. 1662, 35 P.S. §§ 1301 et seq., 
providing for State regulation and in- — 
spection of boilers in cities of the first 
class, completely occupies that field of 
regulation, the Acts of May 7, 1864, 
P.L, 880, 53 P.S. §§ 3561-3564, and 
March 11, 1891, P.L. 5, 40 P.S. §§ 852- 
860, are repealed insofar as they au- 
thorize city regulation or inspection of 
boilers, and city ordinances adopted 
by virtue of the authority vested in the 
city by the earlier acts are invalidated. 
—Hartford Steam Boiler Inspection & 
Insurance Co. vy. City of Philadelphia, 
39 D. & C. 36. 
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Ariz. Where statute establishing max- — 
imum municipal tax rate was re-enact- i 


it which the various provisions of law 
d in the code first came into the 
ate law was concerned. Code 1939, § 
sags can Co. v. Gila 
unty, 109 P. B 
here municipalities contended that 
ion establishing maximum tax rate 
municipalities was impliedly re- 
ed by subsequently enacted sec- 
s but all sections were included in 
sed code, the question before court 


hardship upon un 
( d-not affect court’s decision. 
1939, § 16-213.—Southern Pac. 
Gila County, 109 P.2d 610. ] 
“Where various sections of a_ revised 
‘eode cannot be interpreted and_recon- 
ciled so that they are workable, legisla- 
- intent, legally ascertained, must 
-prevail.Southern Pace. Co. v. Gila 
County, 109 P.2d 610. 


Provisions of statutes re-enacted in 


Code 


ised code are of equal_ validity.— 
athern Pac. Co. v. Gila County, 109 
610. 
al.App. A restatement of the law 
ature through consolidation, 
or codification of statutes 


ative intent is necessary to accom- 
h such result, since intent is de- 
ved from fact and purpose of a re- 
‘statement without change.—Sobey v. 
Molony, 104 P.2d 868. 
Ga. The mere failure to include in 
the Code of 1933 the provision of the 
z 1 Code of 1910 declaring that the 
a fide holder for value of a nego- 
le instrument shall be protected 
rainst any defenses with certain ex- 
eptions would not operate to repeal it. 
 Civ.Code 1910, § 4286.—Newcomb v. 
Niskey’s Lake, 10 S.H.2d 51, 190 Ga. 
, answers to certified questions con- 
med to 12 S.H.2d 160. 
we § 526 
p.c.Ill. The mere failure of 1938 
mendment to 1936 statute, relating to 
ntinuity of residence in the United 
tes of aliens who have been absent 
om the United States while engaged 
foreign business of an American cor- 
oration to mention one section of 1936 
ct while mentioning another section, is 
not sufficient reason for considering the 
section not mentioned as being repealed 
_ by implication, especially where there 
is no conflict between the 1936 statute 
and the 1938 Amendment. 8 U.S.C.A. 
8 882, 382a.—Petition of Zaoral, 34 F. 
Supp. 930. 
 -p.C.Pa. The fact that Congress, in 
extensively revising and amending a 
prior act, failed to repeal or particu- 
Jarly deal with a certain section there- 
of, indicated that such section was in- 
tended to be continued in force.—Safe 
Harbor Water Power Corporation y. U. 
S., 37 F.Supp. 9. ‘ 
Cal.App. The general rule is that an 
amendment of an act operates as a 
repeal of its provisions to the extent 
that they are changed by and rendered 
repugnant to the amendatory act.—Cali- 
fornia Employment Commission y. Ar- 
row Mill Co., 114 P.2d 727. 
+ Oki, The purpose of the _ constitu- 
tional provision that every legislative 
act shall embrace but one _ subject, 
which with certain exceptions, shall be 
: clearly expressed in its title, and that 
no law shall be revived, amended, or 
the provisions thereof extended or con- 
ferred, by reference to its title only, 
is to forbid the joining of diverse or 
unconnected subjects in one and the 
f same act. Okl.St.Ann.Const, art. 5, § 
57.—State ex rel. Oklahoma State High- 


way Commission y. Horn, 105 P.2d 
234. 
Tenn. In determining whether stat- 


ute repeals previous act or merely 
, amends it, so as not to require recital 


x 


Sey Bee 
to am 


men men 
- ed act in amendatory statute, legislativ' 
intent controls. be ici lt ls 


‘Const/ art. 2,8: 10 — 
State ex rel. Anderson vy. City of Knox- 
ville, 144 S.W.2d 758. 
The private act, entitled “An Act to 
amend an Act entitled, ‘An Act to in- 
corporate the City of Knoxville, * * * 
and to define the rights, and 
liabilities of the same; and 
to repeal all Acts or parts of Acts in 
conflict with this Act, being Chapter 


owers 
Powers 


412 of the Private Acts of 1923 
* * *, and all Acts amendatory there- 
of” a? and providing “That all Acts 


* jineonsistent with the _ provi- 
sions of this Act, and_ particularly 
Chapters 281, 559 and 8388 of the Pri- 
vate Acts of 1937 * * *, are hereby 
repealed”, and that rights conferred by 
amendatory act on employees in de- 
partments under supervision of Knox- 
ville Electric Power, and Water Board 
should take effect on certain date, is 
constitutional as against contention 
that it repealed such chapter 281, 
which amended city charter so as to 
place all clerical employees under civil 
service, so that water department cash- 
ier, discharged before such date, is not 
entitled to restoration to such posi- 
tion, in absence of compliance with re- 
quirement of amendatory act that ag- 
grieved employee file written complaint 
within 380 days after his eres a 
Priv.Acts 1928, c. 412; Priv.Acts 1939, 
ec. 491, §§ 11, 12, and § 5, amending 
Priv.Acts 1923, ¢c. 412, § 66; Const. art. 
2, § 17._State ex rel. Anderson y. City 
of Knoxville, 144 S.W.2d 758. 
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D.C.La. The Louisiana statute of 
1934 concerning an oil laborer’s lien on 
movables, being a “special act’’ deal- 
ing with particular privilege to be 
given to oil laborers, was an “‘amend- 
ment by implication’ to the general 
statute of 1918 concerning chattel 
mortgages and, as a class, establish- 
ing their rank and privilege, but such 
implied amendment was nullified when 
Legislature, in 1936, re-enacted the 
1918 statute. Act La. No. 198 of 1918, 
§ 4, amended by Act La. No. 178 of 
1936; Act La. No. 145 of 1934; Civ. 
Code La., arts. 22, 23.—In re Lent, 34 
F.Supp. 700. 

Ind. Where enrolled police pension 
bill provided for payment of $50 per 
month to policemen dismissed after 20 
years’ service and $5 per month “addi- 
tional for each full year of service in 
excess of such twenty (20) years’ serv- 
ice,’ but the published act, and such 
act as subseauently thrice re-enacted 
with amendments, omitted the words 
“in excess,’ thus apparently providing 
for monthly pension of $150 for police- 
man who was dismissed, though officers 
guilty of no misconduct were limited 
to $75, the re-enacted statute must be 
construed as following intent of orig- 
inal enrolled bill, so that one dismissed 
for cause after serving 29 years was 
entitled to only $95 a month. Burns’ 
Ann.St. § 48-6403, subd. 5—Kos v. 
State ex rel. Metzler, 31 N.H.2d 50. 

Where legislative intention in the 
first instance is plain, and consistent 
with ordinary rational conceptions, but 
by typographical error its intention is 
not correctly reported in published act, 
and wording of re-enactments follows 
published act rather than original lan- 
guage of enrolled act, only because of 
inadvertence or mistake, courts are not 
required to perpetuate the error and 
ascribe to Legislature an _ intention 
which it obviously never had, by fol- 
lowing language of the re-enactments, 
—Kos v. State ex rel. Metzler, 31 N.E. 


2d 50 
§ 532 

Idaho, Where the reason of the law 
ceases the law _ itself also ceases.— 
Phipps v. Boise Street Car Co., 107 P. 
2d 148. ; 

N.Y.Sup. A subsequent change in 
conditions may invalidate an_ ordi- 
nance or statute validly enacted, and 
change of circumstances could be con- 
sidered in determining validity of 
amended zoning ordinance even if or- 
dinance was reasonable when amend- 
ed.—Evanns v, Gunn, 29 N.Y.S.2d 368, 


where the two acts are passed at the 
same session of the legislature on the 


‘same subject, it shows an intent that 


one is not repealed by the other, but 
that they are to be construed together, 
and in such circumstances they are pre- 
sumed not to conflict if consistent with 
clear intent.—Stone v. State ex rel. Lar- 
tigue, 2 So.2d 334. 

In construing statutes passed at the 
same session and considered at the 
same time by legislative body, the rule 
disfavoring repeal by implication is ac- 
centuated.—Stone v. State ex rel. Lar- 
tigue, 2 So.2d 334. 

Where Road Patrol Act of 1931, ap- 
plicable to Mobile county, and local en- 
abling act regarding sheriff’s office of 
Mobile county were both under con- 
sideration by the same legislature and 
enacted at approximately the same 
time, they were to be construed in 
“pari materia” and both given effect 
if possible, and unless it was manifest 
that repeal of the Road Patrol Act was 
intended. Code 1940, Tit. 62, 48.— 
poe v. State ex rel. Lartigue, 2 So.2d 
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C.C.A.N.J. The implied repeal of a 
special act or one dealing with a spe- 
cial subject is not generally effected by 
a subsequent general act or one dealing 
with a general subject.—U. S. ex rel. 
Vounas v. Hughes, 116 F.2d 171, af- 
firming 33 F.Supp. 420. 

Ala. A general law will not repeal 
by implication a local law although 
the local law is in form a general law 
and is passed as such.—Bates y. State 
ree Conniff, 200 So. 779, 240 Ala. 


Ala.App. A general law will not re- 
peal by implication a local law, though 
in form a general law and passed as 
such,—Stone v. State ex rel. Lartigue, 2 
So.2d 334. 

Cal.Super. A general statute will not 
repeal by implication a former one 
which is special or which is limited in 
its application unless there igs some- 
thing in general law that makes it man- 
ifest that Legislature intended a repeal. 
—People v. McMillan, 114 P.2d 440, 

La. A special legislative act may be 
impliedly repealed by a general legis- 
Hee TOM te en art, 23.—State v. 

umble Oi efinin : 

140, 195 La. 457. BO a eRe 

Whether special legislative act has 
been impliedly Tepealed by general leg- 
islative act is question of legislative 


intention. Civ.Code, art. 23.—State v 
Humble Oil & Refining Co. 1 : 
140, 195 La. 457. g se Seek 


N.¥.Sup. A special statute is not re- 
pealed by a subsequent general statute 


unless intent to repeal is manifest, al- | 


though terms of general statute are 
broad enough to include cases embrac- 
ed in special statute, but there is no 
rule of law which prohibits repeal of a 
special statute by a general one without 
express use of words and question is 
always one of legislative intent.—People 
ex rel, Lucas v. Warden of New York 
City Penitentiary at Riker’s Island, 
New York City, 21 N.Y.S.2d 462, 174 
Mise. 494, 

Where a prior special statute is so 
inconsistent with a subsequent general 
statute that the special statute cannot 
operate when general statute is given 
fair construction required by its lan- 
guage, the special statute is abrogated. 
—People ex rel, Lucas v. Warden of 
aw ite a ttt at Riker’s 

sland, ew Yor i 21 N.Y.S. 
462; 174 Mise, 494,015" : ah 

§ 546 

N.Y.Sup. A local law is deemed to 
supersede a general law, relating to a 
comprehensive subject matter, only 
with respect to such detailed itemiza- 
tion thereof as expressly or by fair im- 
plication specifically purports to fall 
within purview of such local law.—In 
re Ross, 21 N.Y.S.2d 848, 175 Mise. 43, 


—) 


for any taxable year in computin 


oe ‘ Sear te. i yay F ee i » 
_ €.0.A.9. The repeal by the National 
Industrial Recovery Act of statute au- 
thorizing the deduction of a Bet, teat 
ne 
income for succeeding taxable year was 
effectual, notwithstanding United States 
Supreme Court decision holding act un- 
constitutional, since repealing section 
did not relate to or depend on codes 
of fair competition involved in that de- 
cision, and the act contains a separa- 
py clause. Revenue Act 1932, § 117, 
26 U.S.C.A. Int.Rev.Acts, page 524; Na- 
tional Industrial Recovery Act § 218 
(a), 48 Stat. 209, and § 303, 40 U.S.C. 
A. § 413.—Miller v. Commissioner of 
Internal Revenue, 115 F.2d 479. | 

Mo. Where amendatory statute is in- 

tended to substitute a new section for 
repealed section, but new section is un- 
constitutional, the repealing clause is 
likewise invalid and the old section re- 
mains in force.—Williams Lumber 
Manufacturing Co. v. Ginsburg, 146 S. 
W.2d 604. : 
Wash. The 1937 fuel oil distributors’ 
excise tax statute was unaffected by 
the unconstitutional 1939 petroleum 
products tax law which contained 
clause purporting to repeal the 1937 
Jaw so as to give new statute unob- 
structed effect, since repealing clause 
fell with the unconstitutional statute 
and the 1937 law remained in full force. 
Laws 1935, ¢. 180, 78 et seq., as 
amended by Laws 1937, c. 116; Laws 
1939, ¢. 186.—Texas Co. y. Cohn, 112 
P.2d 522, followed in Inland Empire 
Refineries v. State, 112 P.2d 541 and 
Montana Headlight Oil Co. v. State, 
112 P.2d 541. 

Wash. The invalidity of the 1939 
fuel oil tax act did not affect the validi- 
tv of the 1937 fuel oil distributors’ ex- 
cise tax statute which it purported to 
repeal, and taxpayer could not recover 
tax payments made under the invalid 
act except those made on petroleum 
products which were not taxable or 
were exempt under the 1937 statute. 
Laws 1935, c. 180 78 et seq., as 
amended by Laws ig 7, ec. 116; Laws 
1939, c. 186.—Texas Co. vy. State, 112 
P.2d 543. 


§ 553 E 
Mo. Where contingencies mentioned 
in Missouri unemployment compensa- 
tion law providing that if tax imposed 
by Federal Social Security Act against 
which contributions under the unem- 
ployment compensation law may be 
credited shall become inoperative, then 
the unemployment compensation law 
shall be suspended, had not occurred, 
the unemployment compensation law 
was not suspended because employer 
was not liable in 1938 for tax under 
federal act. Mo.St.Ann. §§ 13194—1 et 
seq., 13194—23, p. 4770; Social Security 
Act § 901 et sea., 42 U.S.C.A. § 1101 et 
seq.—Murphy v. Hurlbut Undertaking 

& Embalming Co., 142 S.W.2d 449. 


§ 554 

La. The act providing that all lands 
not previously conveyed to Buras Levee 
District should be conveyed thereto, ac- 
cording to terms and provisions of rel- 
ative granting statutes, is invalid, so 
far as relating to conveyance of state- 
owned lands, because of failure to pro- 
vide legal means to convey them, as it 
did not revive or amend previously re- 
pealed law authorizing transfer of such 
Jands to district. Act No. 324 of 1938, 
§ 1; Act No. 18 of 1894, § 11; Act No. 
237 of 1924; Const. 1921, art. 3, §§ 17, 
18.—Airey v. Tugwell, 3 So.2d 99, 197 
La. 982. 

A repealed law cannot be re-enacted 
merely by reference thereto. Const. 
1921, art. 8, §§ 17, 18—Airey v. Tug- 
well, 3 So.2d 99, 197 La. 982. , 

Okl. The purpose of the constitu- 
tional provision that every legislative 
act shall embrace but one _ subject, 
which with certain exceptions, shall 
be clearly expressed in its title, and 
that no law shall be revived, amended, 
or the provisions thereof extended or 
conferred, by reference to its title only, 
is to forbid the joining of diverse or 
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e ex rel. Oklahoma Stat h- 
‘ommission Cee 105 P.2d 234, 

Cal.App. The language of a statute 
providing ‘This act and the provisions 
of this section shall be effective to and 
until September 1, 1936,” was so clear 
as to leave no opportunity for courts 
to inquire into legislative intent as to 
time limit of statute. St.1983, p. 1674, 
§ 8.—Stockton Savings & Loan Bank y. 
Massanet, 104 P.2d 712. 

§ 563 

U.S. In ascertaining scope of con- 
gressional legislation, a due regard 
for proper adjustment of local and 
national interests in the federal scheme 
must always be in the background.— 
Federal Trade Commission y. Bunte 
Bros., 61 S.Ct. 580, affirming Bunte 
Bros. v. Federal Trade Commission, 110 
F.2d 412, certiorari granted Federal 
Trade Commission y. Bunte Bros., 61 
S.Ct. 10. 

U.S.N.Y. Ambiguities in © statutory 
language should not be resolved so as 
to imperil a substantial right which 
has been granted.—Reconstruction Fi- 
nance Corporation v. Prudence Securi- 
ties Advisory Group, 61 S.Ct. 331, re- 
versing In re Prudence Bonds Corpo- 
ration, 111 F.2d 37, certiorari. granted 
Reconstruction Finance Corporation v. 
Prudence Securities Advisory Group, 
Sean oat 1101, 310 U.S. 622, 84 L.Hd. 

C.C.A.3. When use of rules of con- 
struction is indicated, they should be 
used to resolve doubt and not to con- 
fuse that which is plain—Mead Corpo- 
ration v. Commissioner of Internal 
Revenue, 116 F.2d 187, 

C.C.A.6. Where great inconvenience 
will result to persons affected by a 
statute from a particular construction, 
that construction should be avoided un- 
less the meaning of the legislature is so 
plain that no other is possible.—Nation- 
al Labor Relations Board v, Prettyman, 
117 F.2d 786. 

C.C.A.N.J. Statutory language must 
be construed in a sense of accomplish- 
ment.—U. S. ex rel. Santarelli v. 
Hughes, 116 F.2d 613. 

C.C.A.Pa. Statutory language must 
be construed as written.—Kent v. Roth- 
ensies, 120 F.2d 476, reversing 35 F. 
Supp. 291. 


C.C.A.Tex. A statute should not be 
construed to serve no useful purpose 
when it lends itself to a reasonable 
construction which supplies an im- 
portant and necessary procedural want. 
faann v. Barnsdall Oil Co., 118 F.2d 


D.C.N.C. In construing statutes, it 
is duty of court to expound the law 
and not to make it, and to that end to 
ascertain and give effect of intention 
of Legislature—Gardner v. Bank of 
Pinehurst, 35 F.Supp. 727. 

D.C.Tex. The courts will generally 
construe a legislative act in such man- 
ner as to uphold it and make it ef- 
fective, and not in such manner as to 
render it of no effect.—In re Mission 
ae aw ete School Dist., 35 F.Supp. 


way 


Ark. Statutes should receive a com- 
mon-sense construction, and, where 
one word has been erroneously used 
for another or a word omitted and the 
context affords a means of correction, 
the proper word will be deemed sub- 
stituted or supplied.—Page v. Highway 
No. 10 Water Pipe Line Improvement 
Dist. No. 1, 145 S.W.2d 344. 

Cal. Courts have duty not to be in- 
genious to find ambiguities in statutes 
because of extraneous matters, but to 
interpret them in such a manner that 
they may be free from ambiguity and 
to give, if possible, a construction 
which not only renders them constitu- 
tional, but which is consistent with 
sound sense and wise policy, with a 
view to promoting justice. Civ.Code, § 
3542.In re Todd’s Dstate, 109 P.2d 
913, prior opinion 99 P.2d 690. 

Colo. Where two constructions are 
possible by one of which the entire act 
may be harmonized and the other will 
create discord between different provi- 


ae vee 
sions, th 


be ado 


legislation intended, the effect o 
enactment must be determined no 
together by the literal sense, b 
well by the accepted principles ot 
incisions Newer Vis Sie 


. Watson v. Bigger, ( 

Ga. All statutes are presumed 
enacted by the Legislature with : 
knowledge of the existing condit 
the law and with reference to 
are therefore to be construed in ¢ 
tion and in harmony with the e: 
law, and as a part of a gene 
uniform system of jurisprudence, 
their meaning and effect is to be 
termined in connection, not onl 
the common law and the Constitt 
but also with reference to other _ 
utes and decisions of the courts. 
v. Southeastern Pipe-Line Co., 
2d 375, 190 Ga. 689 


P.2d 221. ; 

Idaho. The Supreme Court in 
struing statutes should assume t 
the Legislature intended to en 
valid and constitutional law an 
that reason should give the stati 
favorable interpretation as possible 
ere v. Shoshone County, 116 P 


Iowa. Supreme Court is bou 
give effect to lenguage of statute. 
mons Warehouse Co. v. Board of Re 
view of Sioux City, 294 N.W. 286. 

Md. The cardinal rule of constr 
tion of statutes is to ascertain int 
tion of which must 


scheme of the statute and assist in ¢ 
rying out legislative purpose.—Powe 
v. State, 18 A.2d 587. fe 

Mass. The Legislature is presum 
to understand and intend all conse 
quences of its own measures, and cour 
of justice expound the intentions of 
Legislature by its acts, construed b 
known and established. rules of con 
struction.—Spaulding vy. McConnell, 
N.B.2d 713. t 


Mich. In interpreting the State La 
Office Board Act, it wags Suprem 
Court’s duty to ascertain the meaning ~ 
of the act, to give it full force and ef- 
fect, and to draw inferences from the 
evident intent of legislature, as gath 
ered from a view of the act in its en 
tirety, and to render effectual the spe 
eific things included in broad terms an 
purposes of the act. Pub.Acts 1937 
No. 155, as amended.—Municipal 
vestors Ass’n vy. City of Birmingham 
299 N.W. 90, 298 Mich. 314. a 
Rules of construction are va 
uable only as aids to the court in ar 
riving at the legislative intent of a 
statute.—Craig v. Walker, 2 So.2d 806. 

N.J.Tax App. In construing a stat- 
ute, construction not plainly dictated 
by the legislative language should be 
avoided, and a taxing statute, particu- 
larly, should there be any doubt at- 
tending its meaning, must be strictly 
construed against the state and in 
favor of the taxpayer.—Wright Aero- 
nautical Corporation v. Martin, 19 A. 
2d 338, 19 N.J.Mise. 325. 

N.Y.Dom.Rel.Ct. A construction of 
statute enabling legislature’s evident 
purposes to be effectuated is preferred 
to construction rendering statute prac- 
tically nugatory. McK. Consol. Laws, 
Book 1, § 80.—Ketcham y. Ketcham, 29 
N.Y.S8.2d 773, 176 Mise, 993. 

A construction of statute which 
makes it operate equally on all class- 
es of persons and avoids unjust dis- 
crimination, especially in favor of non- 
residents or foreign corporations, is fa- 


rs 
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ie i ath 
eK. Consol. Laws, Bo 
cham y. Ketcham, 29 
176 Mise. 993. ir a 7 
inarily, state statutes will not be 
eted so as to give nonresidents 
eign corporations greater priv- 
ges or powers than residents and 

stic corporations. McK. Consol. 
, Book’ 1, 83.—Ketcham_ v. 
sham, 29 N.Y.S.2d 773, 176 Misc. 


hio App. Although public interests 
n never be pushed to point of a de- 
ad -a fair trial conformable to due 
cess of law, they should be conssid- 
in construing a statute under 
a defendant claims a right nev- 
re accorded and to which he has 
stitutional right.—State v. Cala, 


.20 758. 
Super. A determination of the 
meaning of a statute requires a 
ad view of the statute and a com- 
of the doubtful words with the 
ext of the law.—Keating v. White, 
A.2d 396, 141 Pa.Super. 495. 
-a.Com.Pl. If a statute is susceptible 
two constructions one of which is 
ble and one of which is not rea- 
, the reasonable one must be 
. However, where the provi- 
f a statute are plain and posi- 
re. ey must be followed.—Raffo v. 
berts, 49 Dauph. 224. 
ex. In construing a statute, the 
ute may be read in connection with 
constitutional provisions authoriz- 

enactment, and constitutional 
ons may be read into and consid- 
as part of the statute—Brazos Riv- 
Conservation and Reclamation Dist. 
stello, 143 S.W.2d_577, 130 A.L.R. 
eversing 142 S.W.2d 414. 
; A statute should not be given 
struction which creates an incon- 
ency, when reasonable interpreta- 


words of act and will carry out 
‘islature’s intention, can be adopt- 
.—Richford Savy. Bank & Trust Co. 
. Thomas, 17 A.2d 239; Wescott v. 
re, 17 A.2d 244. 


The court must construe the 
s it is written, and an erroneous 
ruction by those charged, with 
’s administration cannot be per- 

d to override the clear mandates 
of a statute—Hancock Co. v. Stephens, 
14 §.H.2d 332, 177 Va. 349. 


Wash. Rules of liberal construction 
do not contemplate that a statute shall 
so interpreted as to make abortive 
meaning of words. therein em- 
loyed.—Boyd v. Sibold, 109 P.2d 535. 
Wash. When it is necessary to con- 
ue a statute, all the rules should be 
sidered and no particular rules 
ould be followed to the exclusion of 
| others when to do so would lead 
llogical conclusions.—Procter & 
ae Co. v. King County, 115 P.2d 


e in effect cover the same 
subject matter, wholly or in part.— 
Beatty v. Union Trust & Deposit Co., 
13 S.E.2d 760. 
Wis. Allegations relating to the in- 
tent of the draftsman of statutes had 
no place in construing the statutes.— 
_ City of Milwaukee y. Milwaukee Coun- 
ty, 294 N.W. 51, 236 Wis, 7. 
Wyo. The passing of Wyoming from 
a territory to a state should not be 
emphasized in construing state statutes, 
except where difference in form of goy- 
ernment makes such necessary. Const. 
art, 21, §§ 1, 3—Drew v. Beckwith, 
Quinn & Co., 114 P.2d 98, rehearing 
- denied 115 P.2d 651. 


+ Wyo. All statutes are presumed to 
‘be enacted by the legislature with full 
= aaa of the existing condition of 
the law with reference thereto, and 
statutes are therefore to be construed 
in connection and in harmony with the 
existing law, and as a part of a gen- 
eral and uniform system of jurispru- 
dence, and their meaning and effect 
is to be determined in connection, not 
Ps only with the common law and the 
« constitution, but also with reference 
to other statutes and the decisions of 


strained construction, 
of Congress, but should rather decide 
questions in accordance with views ex- 
pressed by Congress.—Ermin v. Penn- 
sylvania R. Co., 36 F.Supp. 936. 
D.C.Tex. The court has duty to en- 
deavor to ascertain intention and policy 
of Congress in enacting a statute and 
to make practical application of that 
intention to the facts in the case.— 
Collins v. Kidd, 38 F.Supp. 634. 
Cal.App. Courts were bound to give 
effect to sections of a statute, if possi- 
ble.—Sobey v. Molony, 104 P.2d 868. 
N.Y.Sur. Trial courts should not at- 
tempt by judicial decision to expand 
statutes beyond their text.—In re Lea- 
iy Hstate, 23 N.Y.S.2d 138, 175 Mise. 
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Kan. The general statute containing 
rules for statutory construction to be 
followed if consistent with the mani- 
fest intent of the Legislature, and if 
not repugnant to the context of the 
statute, becomes a part of every re- 
pealing statute that does not specifi- 
eally state that it is to have a retro- 
snective effect. Gen.§8t.1935, 77=201.— 
Mirise v. Rathbun, 104 P.2d 420, 152 
Kan. 441, 

Neb. The <“intent statute” relates 
only to rules of construction and does 
not enlarge or limit, or modify, any 
rule of substantive law that existed 
at the time of its passage or that 
thereafter has been created. Comp. 
Laws 1929, § 76-109.—Stuehm vy. Mik- 
ulski, 297 N.W. 595. 

N.Y. Provision of General Construc- 
tion Law that the Consolidated Laws 
should not be construed to amend, re- 
peal or otherwise affect any provision 
of Penal Law unless expressly so stat- 
ed applies to all enactments of the Leg- 
islature subsequent to its adoption. 
General Construction Law, § 101. 
Town of Putnam Valley v. Slutzky, 28 
N.F.2d 860, 283 N.Y. 334, reversing 19 
N.Y.S.2d 19, 259 App.Div. 824, appeal 
granted 19 N.Y.S.2d 1021, 259 App.Div, 


834, reargument foe 29 N.H.2d 665, . 
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D.C.N.Y. A statutory definition of a 
word or phrase will be followed by 
courts regardless of what meanings 
may be attributed to it by other au- 
thorities, or even by common under- 
standing.—Suspine v. Compania Trans- 
atlantica Centroamericana, 8. A., 37 F. 
Supp. 268, 

Cal.App. Where the word ‘‘emergen- 
ey’ is defined by statute or ordi- 
nance, an interpretation thereof must 
be confined to and limited by such 
definition, and the subject-matter en- 
acted.-Fennessey v. Pacific Gas & 
Electric Co., 116 P.2d 479, 


Ind. In construing statutes, the ob- 
ject igs to ascertain the legislative in- 
tention, and that intention may be 
gathered from a construction by the 
Legislature, but a legislative intention 
concerning how the Constitution should 
operate is of little value in determin- 
ing the intention of the drafters of the 
Constitution, especially where the leg- 
islative interpretation involves’ the 
usurpation of powers which the Consti- 
tution vests in other: departments~of 
government.—Tucker v. State, 35 N.H. 
2d 270. 

Mich. A _ definition of words and 
phrases in an act carries no force un- 
less employed in the enactment.—J. B. 
Simpson, Inc., v. Gundry, 298 N.w. 
81, 297 Mich. 408. 

Or. The Supreme Court is bound by 
duly enacted statutory definitions, un- 
less obviously absurd.—Bunnell_ y, 
Parelius, 111 P.2d 88. 

Pa. The provision in Statutory Con- 
struction Act that the object of all in- 
terpretation and construction of laws is 
to ascertain and effectuate intention of 
Legislature, and that letter of law is 
not to be disregarded under pretext of 
pursuing spirit of law if words of law 
are clear and free from all ambiguity, is 
a statutory expression of an established 
canon of interpretation, 46 P.S. § 551, 


ae a a Pe RoaRue is em ? 
the ‘effect _o e language rejected.— 
. ay, 120 F.2d. 
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Ber eane Mining Co. v. Gr 


"C.C.A.6. The most rational method 
of interpreting the will of Congress is 
by exploring its intention at the time 
the questioned law was made by signs 
the most natural and probable, and 
these “signs” are either the words, 
the context, the subject-matter, the ef- 
fect and consequences, or the spirit and 
reason of the law.—Detroit Hdison Co. 


v. Securities & Exchange Commission, 


119 F.2d 730. f 

C©.C.A.Ark. An important consider- 
ation in construction of statutes is the 
ascertainment of purpose and intent 
of the legislation, where it is possible 
without distortion of fair meaning of 
the language used.—Flippin v. U. &., 
121 F.2d 742. 

C.C.A.Conn. The meaning of a stat- 
ute should be gathered from its lan- 
guage and its purport.—Western Gar- 
tridge Co. v. Smith, 121 F.2d 593. 

C.C.A.Ill. The intent of the law- 
maker must be found in the language 
he has used, and he is presumed to 
know the meaning of words and rules 
of grammar.—Tieldcrest Dairies v. City 
of Chicago, 122 F.2d 132, reversing 35 
F.Supp. 451. ; 

C.C.A.Mich. Ascertainment of legis- 
lative intent is the primary purpose of 
all statutory construction.—Hudson Mo- 
tor Car Co. v. Hertz, 121 F.2d 326. 

Under Virginia law, a statute should 
be construed with reference to its sub- 
ject matter and the objects sought to 
be obtained as well as the legislative 
purpose in enacting it and its language 
should receive such construction as will 
effectuate rather than defeat that pur- 
pose.—Hudson Motor Car Co. v. Hertz, 
121 F.2d 326. 

C.C.A.Tex. A statute must be con- 
strued in accordance with intent of leg- 
islature as expressed in language of 
statute as a whole, and its meaning 
may not be sought by court in vague 
penumbrae of wishes and desires of 
its proponents or opponents as ex- 
pressed in debates.—Fleming v. A. H. 
Belo Corporation, 121 F.2d 207, affirm- 
ing A. H. Belo Corporation vy. Street, 
36 F.Supp. 907. 


D.C.D.C. Where words of a statute 
are susceptible of different meanings, 
the intention of Congress must govern. 
—Cavanagh v. Ballou, 36 F.Supp. 445. 

D.C.Md. There is no more persuasive 
evidence of the purpose of a statute 
than the words used by the legisla- 
ture, and plain meaning of such words 
may be followed when they are suffi- 
cient in and of themselves to determine 
the purpose, but court may look beyora 
such words to the purpose, when the 
plain meaning leads to absurd or fu- 
tile results, or an unreasonable re- 
sult plainly at variance with policy 
of the legislation as a whole.—Missel 
v. Overnight Motor Transp. Co., 40 F. 
Supp. 174, 

D.C.N.Y. 
ambit of a statute, the concept which 
was in the mind of Congress when it 
adopted the statute must be determin- 
ed.—Fleming v. Arsenal Bldg. Corpo- 
ration, 38 F.Supp. 207. 

D.C.N.C. In construing statutes, it 


is duty of court to expound the law 
and not to make it, and to that end to 


ascertain and give effect of intention of 


Legislature.—Gardner v. Bank of Pine- 
hurst, 35 F.Supp. 727. 
D.C.Ohio. The function of the courts 


in interpreting statutes is to construe 


the language so as to give effect to 
intent of Congress.—Williams y. Gen- 
eral Mills, 39 F.Supp. 849. 

D.C.Okl. The construction of a stat- 
ute depends upon the language and in- 
tent of the particular statute.—Inter- 
state Commerce Commission v. A.) W. 
Stickle & Co., 36 F.Supp. 782. } 

D.C.Tenn, 


employed do not require another con- 


In a case involving the 


Courts must give effect. 
to plain legislative intent if the words. 
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struction.—Vaigneur v. Western Union 
Telegraph Co., 34 F.Supp. 92. 

D.C.Tex. The court has duty to en- 
deavor to ascertain intention and policy 
of Congress in enacting a statute and 
to make practical application of that 
intention to the facts in the case.—Col- 
lins v. Kidd, 38 F.Supp. 634. 

Ala. Statutes should be construed 
according to the manifest purpose and 
intention of the lawmakers, and such 
purpose should not be defeated by nar- 
row construction based on nice dis- 
tinctions in the meaning of words.—Hx 
ae State ex rel. Lawson, 2 So.2d 

Ariz. The several provisions of a 
statute should be considered together in 
the light of the general purpose and ob- 
ject of the act, and so as to give effect 
to the main intent and purpose of the 
legislature as therein expressed.—Hill y. 
Gila County, 107 P.2d 377. 

Ariz. The most important principle 
of statutory construction is that intent 
of Legislature should be followed if 
possible, and all other rules of con- 
struction are subsidiary and of value 
only as they aid in determining such 
intent.—Valley Nat. Bank of Phoenix 
y. Apache County, 114 P.2d 883. 

Ark. The primary rule in the in- 
terpretation of statutes is to ascertain 
and: give effect to the intention of the 
legislature, and such intention and 
meaning must primarily be determined 
from the language of the statute it- 
self, and not from conjectures aliunde. 
—McKinley v. R. L. Payne & Son Lum- 
ber Co., 143 S.W.2d 38, 200 Ark. 1114. 

Cal. The language of a statute 
should never be so construed as to nul- 
lify the will of the Legislature. Code 
Civ.Proc. § 1859.—Rose vy. State, 105 P. 
2d 302, superseding 94 P.2d 1058, fol- 
jowed in Bettencourt v. State, 105 P.2d 
316, superseding 94 P.2d 1066, fol- 
lowed in Brandon y. State, 105 P.2d 
316, superseding 94 P.2d 1066, followed 
in Jones v. State, 105 P.2d 317, super- 
seding 94 P.2d 1066, followed in 
Laughlin v. State, 105 P.2d 317, super- 
seding 94 P.2d 1067. 

Statutes must be given a reasonable 
interpretation, and one which will car- 
ry out the intent of the legislators 
and render them valid and operative, 
rather than defeat them, and sections 
of the Constitution, as well as of the 
Codes, will be harmonized where rea- 
sonably possible, in order that they 
all may stand.—Rose w. State, 105 P.2d 
302, superseding 94 P.2d 1058, followed 
in Bettencourt v. State, 105 P.2d 316, 
superseding 94 P.2d 1966, followed in 
Brandon vy. State, 105 P.2d 316, super- 
seding 94 P.2d 1066, followed in Jones 
v. State, 105 P.2d 317, superseding 94 


P.2d 1066, followed in Laughlin v. 
State, 105 P.2d 317, superseding 94 
P.2d 1067. 

Cal, In construing statute, court 


must look to the language used and 
must endeavor, if possible, to ascertain 
jntention of lLegislature.—Whitley  v. 
Superior Court in and for Los Angeles 
County, 113 P.2d 449. y 

Cal.App. The intention of the legis- 
lature will be determined so far as pos- 
sible from the language of the statute, 
read as a whole, and if the words of 
the enactment, given their ordinary and 
popular signification, are reasonably 
free from ambiguity, the courts will 
look no further to ascertain statute’s 
meaning.—Taylor vy. Lundblade, 111 P. 
2d 344. : 

Cal.App. Although it is not within 
the province of the District Court of 
Appeal to legislate by judicial decision, 
it cannot put a strained construction 
on language used nor nullify the inten- 
tion of the legislature in enacting or 
amending the statute, when its inten- 
tion ‘seems clear from all the legisla- 
tive enactments on the same subject, 
and confusion or an unreasonable re- 
sult would be reached by giving literal 
effect to exact language used in one 
section treating with subject dealt with 
in others.—Kauke vy. Lindsay Unified 
School Dist., 115 P.2d 576. 

Where language of statute is subject 
to two interpretations it is the inten- 
tion of the legislature which must be 
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given effect and not the literal inter- 
pretation of one portion of the statute. 
—Kauke y. Lindsay Unified School 
Dist., 115 P.2d 576. ; 

The intention of legislature will be 
given effect even though it may be in- 
consistent with the strict letter of the 
statute—Kauke v. Lindsay Unified 
School Dist., 115 P.2d 576. 

Colo. In construing a statute, the 
legislative intent must be ascertained 
and given effect.—People v. Rapini, 
pat P.2d 551, 107 Colo. 363, 184 A.L.R. 


_ Del.Super. The intention of the leg- 
islature in enacting a law is the law 
itself and must be enforced when as- 
certained, although it may not be con- 
sistent with the strict letter of the 
Funeria eoae v. Mitchell, 19 A.2d 


Del.Gen.Sess. In construing a stat- 
ute, the court must ascertain the legis- 
lative _intent.—United Cigar-Whelan 
Stores Corporation v. Delaware Liquor 
Commission, 15 A.2d 442. 

Fla. In arriving at intent of Legis- 
lature, meaning of language used must 
first be determined.—Jackson y. Hd- 
wards, 197 So. 833. 

Fla. The intention of a statute is the 
law and should be determined and ef- 
fectuated.—Richardson v. City of Miami, 
198 So. 51. : 

The evils to be corrected, the lan- 
guage of the act, the title, history, 
and purpose of the enactment should 
be considered in determining legislative 
intent.—Richardson y. City of Miami, 
198 So. 51. ‘ 

Fla. The intention of a statute is 
the law and should be ascertained and 
Put Vode eprmen vy. Kreidt, 199 So. 


Fla. In construction of statute re- 
lating to taxation of premiums received 
by insurance companies, the court is 
controlled by the intent of the legisla- 
ture as gleaned from the statute, and 
the history of such legislation cannot 
be of much assistance when contradic- 
tory of the plain mandates of the stat- 
ute. Acts 1939, ec. 19501.—Volunteer 
ae Life Ins. Co. v. Larson, 2 So.2d 


Fla. The intent of statute is the law 
by which court must be guided in ap- 
plication thereof—Kozak v. Ake, 3 So. 
2d 120, followed in Mazur v. Ake, 3 So. 
2a. 121. 

Ga. In construing a statute, obvious 
intention of legislature will control 
and must be given effect, and though 
seeking secretive legislative meanings 
at variance with language used is peril- 
ous, courts should look beyond the ver- 
biage and discover intent where ambig- 
uity exists.—Carroll v. Ragsdale, 15 S. 
H.2d 210. 

Idaho. Legislative intent is the 
main lode star of statutory construc- 
tion.—Northern Pac. Ry. Co. v. Sho- 
shone County, 116 P.2d 221. 


Ill, The principal object in constru- 
ing a statute is to ascertain and give 
effect to the intention of the Legisla- 
ture.—Illinois Cent. R. Co. v. Village 
of South Pekin, 29 N.B.2d 590, 374 
Ill, 431, reversing First Nat. Bank v. 
Village of South Pekin, 25 N.E.2d 87, 
303 Ill.App. 269, transferred to 21 N.B. 
2d 765, 371 Ill. 605. 


In construing statutes court should 
consider every part and give sensible 
and intelligent meaning to every pro- 
vision so far as is possible, and legisla- 
tive intent must be found in the act 
and court must take words found in 
statute according to their ordinary and 
usual meaning.—lIllinois Cent. R. Co. 
v. Village of South Pekin, 29 N.W.2d 
590, 374 Ill. 431, reversing First Nat. 
Bank v. Village of South Pekin, 25 
N.H.2d 87, 303 Ill.App. 269, transferred 
to 21 N.H.2d 765, 371 Ill. 605. 


Ill, In the construction of statutes, 
effect should be given to the legislative 
intent.——York Community High School 
Dist. No. 88 v. Wagemann, 30 N.H.2d 
675, 375 ll. 1938. 

Where the passage of a series of 
legislative acts results in confusion 
and consequences which the legisla- 
ture may not have contemplated, the 
courts must construe the acts in a 
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way reflecting the obvious intent of 
the legislature and permitting the 
hal application of the acts.—York 
ommunity High School Dist. No. 88 
res ae 30 N.E.2d 675, 375 Ill. 


Ill, The primary aim of statutory 
construction is to ascertain the legis- 
lative intent by examining not only 
language employed but evil to be rem- 
edied and end to be attained by stat- 
ute, and in determining problems con- ~ 
fronting legislature in connection with 
statute, existing circumstances and 
contemporaneous conditions may be 
considered._U. S. Industrial Alcohol 
Co. v. Nudelman, 31 N.H.2d 594, 375 
Ill. 342. 

Ill.App. In the construction of stat- — 
ute, courts should consider every part 
thereof and give sensible and intelli- 
gent meaning to every provision so far 
as possible, but legislative intent must 
be found in the statute, and the court 
must take the words found in the stat- 
ute according to their ordinary and 
usual meaning.—Oliver v. Retirement 
Board of Municipal Employees’ Annu- 
ity & Benefit Fund of Chicago, 35 N.E. 
2d 405, 311 Ill.App. 38, transferred 32 
N.H.2d 166, 375 Ill. 641. 

Ind. In construing statutes, the ob- 
ject is to ascertain the legislative in- 
tention, and that intention may be 
gathered from a construction by’ the 
Legislature, but a legislative intention — 
concerning how the Constitution should 
operate is of little value in determining 
the intention of the drafters of the 
Constitution, especially where the legis- 
lative interpretation involves the usur- 
pation of powers which the Constitu- 
tion vests in other departments of gov- 
Snake Meer v. State, 35 N.H.2d — 

Kan. In construing ‘statute, it is 
fundamental rule, to which all other 
rules are subordinate, that Legisla- — 
ture’s purpose or intent, when ascer- 
tainable from statute, governs, though 
words, phrases or clauses at some place 
in statute must be omitted or inserted. 
—Hunziker v. School Dist. No. 26, 
ppcseae County, 109 P.2d '115, 158 

an, 2 
_ Ky. In interpretation of statutes, 
intention of the Legislature should be 
ascertained and adopted, and in do- 
ing so the purpose to be accomplished 
by the statute may be considered.— 
Snelling v. Franklin County Board of 


raha ae 142 S.W.2d 147, 283 Ky. 
Ky. In interpretation of statutes, 


court must ascertain intention and 
purpose of Legislature, and in arriv- 
ing at that conclusion statute under 
consideration as a whole should be 
looked to, and, if from such compre- 
hensive view the ambiguity or confu- 
sion may be unraveled and corrected, 
it should be so adjudged.—May v. 
Clay-Gentry-Graves Tobacco  Ware- 
house Co., 145 S.W.2d 84, 284 Ky. 502. 

Md. The cardinal rule of construc- 
tion of statutes is to ascertain intention 
of legislature, which must be sought, 
first of all, in language of statute it- 
self, but if a word is fairly susceptible 
of two or more interpretations, the 
court should consider object to be ac- 
complished and adopt the meaning 
which will harmonize with the general 
scheme of the statute and assist in car- 
rying out legislative purpose.—Powell 
vy. State, 18 A.2d 587. 

Mass. The Legislature is presumed 
to understand and intend all conse- 
quences of its own measures, and 
courts of justice expound the intentions 
of the Legislature by its acts, con- 
strued by known and established rules 
of construction.—Spaulding y. MecCon- 
nell, 29 N.H.2d 718. 

Mass. The words of a statute are 
the main source for ascertainment of 
legislative purpose.—Commissioner of 
Publie Works vy. Cities Service Oil Co., 
32 N.E.2d 277, 308 Mass. 349. / 

Mich. The primary rule governing 
interpretation of statutes is to ascer- 
tain and give effect to intention of 
the Legislature.—Gardner-White Co. y. 
Dunckel, 295 N.W. 624, 296 Mich. 225. 

Mich. In construing a statute, the 
primary object is to ascertain and give 


SO yar 
o the intention of the Legisla- 
‘habre v. Page, 299 N.W. 82, 
ch. 278. ' 
In interpreting the State 
d Office Board Act, it was Supreme 
Court’s duty to ascertain the meaning 
»f the act, to give it full force and ef- 
and to draw inferences from the 
ent intent of legislature, as gath- 
ed from a view of the act in its en- 
ety, and to render effectual the spe- 
fice things included in broad terms 
purposes of the act. Pub.Acts 
No. 155, as amended.—Municipal 
] stors Ass’n v. City of Birmingham, 
299 N.W._90, 298 Mich. 314. 
: n. In construing a statute, the 
slative intent will be given effect if 
‘ean be done without violence to lan- 
lage employed, since intention of leg- 
lature is paramount.—Graybar Hlec- 
r . v. St. Paul Mercury Indemnity 
St. Paul, 294 N.W. 654, 
I In construing a statute, Su- 
eme Court was bound to keep legisla- 
intent in mind, if it could be as- 
ined, and whole act, or such por- 
s thereof as were in pari materia, 
e to be construed together.—State 
rel. McKittrick fy eanaeiene Prod- 


pressed in the language of the stat- 
—Buettner v. State ay Security 


he subject of the enactment and 
the language employed in its plain, 
ordinary, and popular sense should be 
taken into account in order to deter- 
e the legislative will.—In re Hd- 
ards’ Hstate, 294 N.W. 422. 

Nev. The prime concern in constru- 
g statutes is to ascertain intent of 
gislature, and if possible and if con- 
stent with intention of legislature to 
give effect to every part of the statu- 
ory provisions in controversy, and so 
* as practicable, reconcile the vari- 
S provisions so as to make them 
nsistent, having in mind the pur- 
_ poses sought to be accomplished and 
_ the benefits intended to be attained. 
mp.Laws, §§ 5787, 5798, 5799.— 
oard of School Trustees of Las Vegas 
Jnion Echoot Dist. No. 12 vy. Bray. 
0 


BD) 

ructions of statutes are inapplicable 
in construing the statutes where stat- 
utes are so clear, certain, and free from 
ambiguity as to require construction, 
but where their meaning is not clear 
and court must endeavor to construe 
them in conformity with real intention 
of Legislature, construction uniformly 
adopted for at least nine years by offi- 
_ eials entrusted with administration of 
the provisions in question, while not 
conclusive, is of much persuasive force. 
— Comp.Laws § 5798, subd. 4(a); § 5799, 
_ subd. 2.—Board of School Trustees of 
Las Vegas Union School Dist. No. 12 
vy. Bray, 109 P.2d 274. 

N.J.Sup. A strained construction of 
a statute cannot be adopted in order to 
give effect to what a court may think 
is unexpressed intention of the Legisla- 
ture.—Application of Superintendent of 
Elections in Hudson County, 15 A.2d 
8138, 125 N.J.L. 246. 
my N.J.Sup. The Supreme Court must 

interpret and enforce legislative will as 
_ written, and not according to some 
_ supposed unexpressed intention.—City 

of Camden vy, Local Government Board, 

= 21: A.2d 292, 127 N.J.L. 175. 

_  NJ.Sup. The Supreme Court, in con- 
_ struing a statute, is not privileged to 
speculate as to unexpressed purposes or 

intentions of legislative enactments,— 
Banning v. Hudson County Court of 
ig oe Pleas, 21 A.2d 295, 127 N.J; 


w2d0, 
i N.¥. The Court of Appeals in inter- 


preting a statute must construe it in 
view of other statutes relating to the 
same subject matter in accordance 
with the sense of its terms and the 
intention of the framers of the law, 


, Pu a. ; 
28 N.E.2d_ 860, N GE 
ing 19 N.Y.S.2d 19, 25 pp.Div. 824, 
appeal granted 19 N.Y.S.2d 1021, 259 
App.Div. 834, reargument denied 29 
N.H.2d 665. 

The intention of framers of the law 
in enacting a statute is first to be 
sought from the words employed and, 
if language of statute is unambiguous, 
and the words plain and clear, convey- 
ing a distinct idea, there is no occa- 
sion to resort to other means of in- 
terpretation—Town of Putnam Valley 
v. Slutzky, 28 N.H.2d 860, 283 N.Y. 334, 
reversing 19 N.Y.S.2d 19, 259 App.Div. 
824, appeal granted 19 N.Y.S.2d 1021, 
259 App.Div. 834, reargument denied 
29 N.H.2d 665. 

N.Y.App.Div. The intention of the 
lawmakers, as gathered from the neces- 
sity or reason of an enactment and 
the meaning of the words, enlarged or 
restricted according to their intent, is 
the law.—Commissioner of Taxation 
and Finance vy. Riger Bldg. Corpora- 
tion,. 22 N.Y.S.2d_ 378, 260 App.Div. 
358, appeal denied 23 N.Y.S.2d 832, 
Appeal granted. 

N.Y.Sup. Generally, the intent of 
the Legislature is the primary object 
sought in construction and interpreta- 
tion of statutes, and courts do not fa- 
vor a departure from literal construc- 
tion unless context or surrounding cir- 
cumstances indicate that the literal 
wording does not express the actual 
intent of Legislature-—American Dock 
Co. y. City of New York, 21 N.Y.S.2d 
943, 174 Mise. 813. 

N.Y.Sup. If the language of a stat- 
ute indicates that other things than 
those mentioned are intended to be in- 
cluded within its operation, it will be 
so construed.—Smull vy. Delaney, 25 N. 
Y.S.2d 387, 175 Misc. 795. ; 

N.C. The end of all construction is 
to discover and to effectuate the legis- 
lative intent.—In re Steelman, 13 S.H. 
2d 544, 219 N.C. 306. ? 

N.D. The intention of the legisla- 
ture must be sought first in Jane URE? 
of the statute.—Marks v. City of Man- 
dan, 296 N.W. 34. 

N.D. The purpose sought to be at- 
tained by the construction of a statute 
is to arrive at the lawmaking body’s 
intention.—_Goldberg v. Gray, 297 N.W. 
124; Goldberg v. Gray, 297 N.W. 127; 
Goldberg v. Gray, 297 N.W. 128. 

Okl. In the construction of statutes, 
the legislative intent must govern, and 
to arrive at that intent the éntire stat- 
ute must be considered.—Keck v. Okla- 
homa Tax Commission, 108 P.2d 162. 

Okl. A statute will be construed so 
as to ascertain and give effect to the 
legislative intent as expressed in the 
statute.—Clinton v. Mullens, 110 P.2d 


Ok1.Cr.App. The term “ejusdem gen- 
eris’” is recognized as a rule of con- 
struction, and its application does not 
change the rule that courts will endeav- 
or to ascertain the true legislative in- 
tent in construing statutes.—Couch v. 
State, 110 P.2d 613. 


Or. In interpretation and construc- 
tion of statutes, primary rule is to as- 
certain and give effect to intention of 
the Legislature. O.C.L.A. § 2-217.— 
pee & Trust Co. v. Wharton, 114 P.2d 

Pa.Super. In the interpretation of 
statutes, court must construe the lan- 
guage so as to give effect to the leg- 


-islative intent.—Swick v. School Dist. 


of Borough of Tarentum, 14 A.2d 898. 
141 Pa.Super, 246. 

The plain meaning of words used in 
a statute may be followed to determine 
legislative intent but where such mean- 
ing leads to absurd or futile results, 
court may look beyond the words to 
the purpose of the act.—Swick y. School 
Dist. of Borough of Tarentum, 14 A.2d 
898, 141 Pa.Super. 246. 

Pa.Super. While purpose of statute 
must be considered in construing it, 
legislative intention must be gathered 
primarily from language of act.—Com- 
monwealth y, Cohen, 15 A.2d 730, 142 
Pa.Super. 199, 

Pa.Com.P1. Legislative enactments 
are not to be construed as effecting 


consider- 
is the 

If that 
intention can be clearly gleaned from 
the language, then it must be enforced. 
—Fire Ass’n of Philadelphia v. Taggart, 
49 Dauph. 386. 5 

R.I. In construing statute, court is 
to ascertain if possible its intent and 
meaning and give it complete effect.— 
Canal St. Garage & Auto Servicing Co. 
v. Allen, 17 A.2d 850, reargument de- 
nied 18 A.2d 887. 

R.JI. The prime object in statutory 
construction is to ascertain intention of 
Legislature from a consideration of en- 
tire statute, keeping in mind its lan- 
guage, its nature and its object.—State 
v. Muldoon, 20 A.2d 687. 

8.C. The purpose of statutory con- 
struction is to determine legislative in- 
tent, and each enactment of legislature 
is to be construed in light of its own 
context.—Easler y. Blackwell, 10 S.E. 
2d 160, 195 S.C. 15. 

S.C, The precise meaning of the 
word “residence” is dependent upon 
the explanatory context, and with ref- 
erence to. statutory enactments. the 
meaning is governed by the legislative 
intent or purpose.—Phillips vy. South 
Carolina Tax Commission, 12 S§.H.2d 
13, 195 S.C. 472. 

S.C. In construing a statute, effect 
should be given to manifest intention’ 
of the legislature.—Cokeley v. Robert 
Lee, Inc., 14 S.H.2d 889, 197 S.C. 157. 

Tenn. In construing statutes Su- 

reme Court must give effect to the 
egislative intent, which is fundamental 
and paramount.—Hamilton Nat. Bank 
v. McCanless, 144 S.W.2d 768. 

Tex. The dominant rule controlling 
the construction of a statute is to as- 
certain the intention of the Legislature 
expressed in the statute.——Brazos River 
Conservation and Reclamation Dist. v. 
Costello, 143 S.W.2d 577, 130 A.L.R. 
1220, reversing 142 S.W.2d 414. 

Tex. The intention of the legisla- 
ture, once ascertained, ts the law.— 
Lone Star Gas Co. v. State, 153 S.W. 
2d 681, modifying State v. Lone Star 
Gas Co., 129 S.W.2d 1164. 

ex.Civ.App. Generally, in ascer- 
taining legislative intent, judiciary is 
bound by wording of statute—New- 
ton v. Barnes, 150 S.W.2d 72, error 
refused. 


Tex.Civ.App. In construing  stat- 
utes, it is the duty of the court to 
ascertain the legislative intent, and 
when such intent is once arrived at, 
it should be given effect, since the 
intent is the law.—Lawyers Lloyds of 
Texas v. Webb, 150 S.W.2d 181, re- 
versed 152 S.W.2d 1096. 

Vt. The intention and meaning of 
the legislature are to be ascertained 
from an examination of the whole and 
every part of the act, the subject mat- 
ter, the effects and consequences, and 
the reason and spirit of the law.—¥First 
Nat. Bank of Boston v. Harvey, 16 A. 
2d 184. 

Vt. In construing statute, intention 
of the legislature is to be ascertained 
and given effect.—In re Cornell, 18 A. 
2d 151. 

Vt. In interpreting statutes, funda- 
mental rule is to ascertain and give 
effect to intention of legislature, and 
the whole and every part of an en- 
actment must be given attention ag well 
as other statutes in pari materia.—Inu 
re Rushford’s Estate, 18 A.2d 175, 

Va. The subject of a tax must be 
determinable from taxing statute or 
ordinance and must rest upon judg- 
ment of the legislative body and not 
upon the whim of a ministerial officer, 
and intent of legislative body must 
be found in language used.—Williams 
v. City of Richmond, 14 S.B.2d 287, 
177 Va. 477, 1384 A.L.R. 833. 

Wash. The Governor, when acting 
upon bills passed by both houses of 
the Legislature, is a part of Legisla- 
ture, and acts in legislative capacity, 
and intent of House and Senate can- 
not be considered apart from intent of 
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Governor in determining legislative in- 
tention.—Shelton Hotel Co. v. Bates, 
104 P.2d 478. 

_ In construing a _ statute, legislative 
intent must be ascertained, if possible. 
Peg be Hotel Co. v. Bates, 104 P.2d 


Wash. In construing unemployment 
compensation statute, legislative intent 
is the controlling factor and must be 
ascertained from consideration of the 
entire act. Rem.Rev.Stat. §§ 9998-101 
to 9998-124.—In re Persons Hmployed 
at St. Paul & Tacoma Lumber Co., 110 
P.2d 877. 

Wash. The essence of a statute is 
the intention of Legislature, and object 
of all construction of statutes is to as- 
certain, if possible, and give effect to, 
that intention.—Layton v. Home In- 
demnity Co., 113 P.2d 538. 

In construing a statute, resort must 
first be had to its context and sub- 
ject matter, and, when from language 
of statute legislative intent is clearly 
apparent, it must prevail—Layton v. 
Home Indemnity Co., 113 P.2d 538. 

Wis. In construing a statute it is 
ecourt’s duty to give full effect to legis- 
lative intention as therein expressed. 
—City of Madison vy. Dane County, 294 
N.W. 544, 236 Wis. 145. 

Wis. Where ambiguity or doubt 
makes it necessary to construe statute, 
the sole object and most dominant prin- 
ciple of construction is to ascertain and 
give effect to intended meaning of Leg- 
islature, as determined, if possible, pri- 
marily from the statute itself—Boyn- 
ton Cab Co. v. Neubeck, 296 N.W. 636, 
237 Wis. 249. 
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U.S.N.Y. The purpose, the subject- 
matter, the context, the legislative his- 
tory, and the executive interpretation 
of a statute are aids to construction 
which may indicate an intent, by the 
use of the term “person” to bring the 
state or nation within the scope of a 
statute —U. S. v. Cooper Corporation, 
61 S.Ct. 742, affirming 114 F.2d 413, 
affirming 31 F.Supp. 848, certiorari 
granted 61 S.Ct. 141. 


U.S.Wis. The purpose of a statute 
must be determined by its natural and 
reasonable effect in whatever language 
it may be framed.—State of Wisconsin 
v. J. C. Penney Co., 61 S.Ct. 246, 311 
U.S. 435, 85 L.Ed. —, 130 A.L.R, 1229, 
reversing J. C. Penney Co. v. Wiscon- 
sin Tax Commission, 289 N.W. 677, 
233 Wis. 286, 126 A.L.R. 1333,. cer- 
tiorari granted State of Wisconsin v. 

. C. Penney Co., 60 S.Ct. 1076, 310 
U.S. 618, 84 L.Hd. 1392, followed_in 
¥. W. Woolworth Co. vy. Wisconsin Tax 
Commission, 289 N.W. 685, 233 Wis. 
305, certiorari granted State of Wis- 
consin v. F. . Woolworth Co., 60 
S.Ct. 1076, 310_U.S. 619, 84 L.Ed. 13938, 
reversed 61 S.Ct. 395, rehearing denied 
61 S.Ct. 444, followed in. Minnesota 
Mining & Manufacturing Co. v. Wis- 
econsin Tax Commission, 289 N.W. 686, 
233 Wis. 306, certiorari granted State 
of Wisconsin v. Minnesota Mining & 
Manufacturing Co., 60 S.Ct. 1077, 310 
U.S. 619, 84 L.Ed: 1393, reversed 61 
S.Ct: 2538, 311 U.S. 452, 85 L.Hdy —, 
rehearing denied 61 §.Ct. 444, peeaTite 
denied State of Wisconsin v. J. : 
Penney Co., 61 S.Ct. 444. 

6.C.A.3. Statutes must be construed 
in- the light of their purpose, and a 
literal reading of statutes which would 
jead to absurd results should be avoid- 
ed when statutes can be given a rea- 
sonable application consistent with 
their words and with the _ legislative 
purpose.—Pittston-Duryea Coal Co. v. 
Commissioner of Internal Revenue, 117 
B.2d 436. 

C.C.A.6. The words and phrases us- 
ed in the Publie Utility Holding Com- 
pany Act should have a rational con- 
struction,’ and the act as a whole 
should be construed to carry out the 
purpose of the Congress in its enact- 
ment. Public Utility Holding Company 
Act of 1935, § 1 et seq. 15 U.S.C.A. § 
79 et seq.—Detroit Edison Co. v. Se- 
curities & Exchange Commission, 119 
F.2d 730. : 

©.C.A.Ark, An important considera- 
tion in construction of statutes is the 
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ascertainment of purpose and intent 
of the legislation, where it is possible 
without distortion of fair meaning of 
the language used.—Flippin v. U. &%., 
121 F.2d 742. 

C.C.A.Ill. In determining extent and 
scope of powers granted to National 
Labor Relations Board by certain pro- 
visions of the National Labor Relations 
Act, relating to investigation and pre- 
vention of unfair labor practices, it is 
necessary to look to purpose and ob- 
jectives, generally, of the entire Act. 
National Labor Relations Act §§ 9(c), 
10(a, b), 11(1), 29 U.S.C.A. §§ 159(e), 
160(a, b), 161(1).—National Labor Re- 
ovata Board v. Barrett Co., 120 F.2d 

C.C.A.Ky. In carrying out legisla- 
tive purpose, which is sole object of all 
rules of statutory construction, courts 
are not always confined to literal mean- 
ing of statute, and to this end will dis- 
regard punctuation and literal import 
of words used, when reason of the law 
is indicated by its general terms and 
adherence to its strict verbiage or 
punctuation will defeat its purpose.— 
wey pun Supply Co. v. Boyd, 117 F.2d 


©.C.A.Mich. Under Virginia law, a 
statute should be construed with refer- 
ence to its subject matter and the ob- 
jects sought to be obtained as well as 
the legislative purpose in enacting it 
and its language should receive such 
eonstruction as will effectuate rather 
than defeat that purpose.—Hudson Mo- 
tor Car Co. v. Hertz, 121 F.2d 326. 

C.C.A.S.C. A statute should be in- 
terpreted both as a whole and in the 
light of its general scope, tenor, and 
purpose.—Berry v. Atlantic Greyhound 
Lines, 114 F.2d 255. 

D.C.Colo. The court may look to the 
reason back of an act, such as the evil 
it is designed to correct, as proper 
guidance for its interpretation.—Rich- 
oe Mfg. Co. v. Nicholas, 38 F.Supp. 

64. 

D.C.La. District Court was bound to 
give effect to plain purpose of language 
ie statute—In re Lent, 34 F.Supp. 


D.C.Md. There is no more persua- 
sive evidence of the purpose of a stat- 
ute than the words used by the legis- 
lature, and plain» meaning of such 
words may be followed when they are 
sufficient in and of themselves to de- 
termine the purpose, but court may 
look beyond such words to the pur- 
pose, when the plain meaning leads to 
absurd or futile results, or an unrea- 
sonable result plainly at variance with 
policy of the legislation as a _ whole. 
—Missel v. Overnight Motor Transp. 
Co., 40 F.Supp. 174. 

In analyzing the meaning of clauses 
or sections of general acts, court should 
appraise the purposes of Congress as 
a whole, and a few words of gen- 
eral connotation appearing in the text 
should not be given a wide meaning, 
contrary to a settled policy, except as 
a different purpose is finally shown,— 
Missel v. Overnight Motor Transp. Co., 
40 F.Supp. 174. 

D.C.Tex. The court has duty to en- 
deavor to ascertain intention and policy 
of Congress in enacting a statute and 
to make practical application of that 
intention to the facts in the case.—Col. 
lins v. Kidd, 38 F.Supp. 634. 

Ala.App. The court in determining 
the meaning of a _ statute will con- 
sider the external, historical facts 
which led to its enactment, and so 
construe it as to effect the purpose of 
the legislature.—Department of Indus- 
trial Relations v. Drummond, 1 So.2d 
395, certiorari denied 1 So.2d 402. 

The word “employee’’ within statute 
rendering an “employee” ineligible for 
unemployment compensation benefits 
for any week in which his unemploy- 
ment is directly due to a labor dis- 
pute is not so clear and unambiguous 
as to preclude application of weil- 
known rules of construction, and, in 
attempting a proper interpretation of 
the word, the court may consider the 
external, historical facts leading to en- 
actment of the statute, and consider 
that essential purpose thereof was to 
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minimize the harmful effect on society 
of unemployment. Gen.Acts 1935, pp. 
957, 958, § 6(d).—Department of In- 
dustrial Relations v. Drummond, 1 So. 
2d 395, certiorari denied 1 So.2d 402. 

Ariz. The several provisions of a 
statute should be considered together 
in the light of the general purpose 
and object of the act, and so as to 
give effect to the main intent and 


purpose of the legislature as therein — 


expressed,—Hill y. Gila County, 107 P. 
2d 377. 

Cal. In enforcing command of stat- 
ute, both policy expressed in its terms 
and object implicit in its history and 
background should be recognized.— 
Shafer v. Registered Pharmacists Un- 
ion Local 1172, 106 P.2d 403. 

Cal.App. Every statute and code 
section should be construed with ref- 
erence to its purpose and objects in- 
tended to be accomplished by it.—Reit- 
hardt v. Board of Hducation of Yuba 
County, 111 P.3d 440. h 

Conn. A court in determining legis- 


lative intent must look beyond the lit- 


eral meaning of the words of the stat- 
ute to the history of the statute, its 
language considered in all its parts, 
the mischief it was designed to remedy, 
and the policy underlying it.—Water- 
bury Sav. Bank v. Danaher, 20 A.2d 
455, 128 Conn. 78. 

Del.Super. The purpose and meaning 
of the Legislature must be ascertained 
primarily from language of a statute. 
—Wise v. Delaware Steeplechase & Race 
Ass’n, 18 A.2d 419. 

Del.Super. Courts are not compelled 
to follow the letter of a statute when 
it bears away from the true intent and 
purpose and to conclusions inconsist- 
ent with the general purpose of the 
act.—Gooden y. Mitchell, 19 A.2d 13. 

Fla. Every act of the Legislature 
should be construed with reference to 
purpose intended to be effectuated.— 
State ex rel. Knott v. Lee, 197 So. 681. 

Fla. The evils to be corrected, the 
language of the act, the title, history, 
and purpose of the enactment should 
be considered in determining legisla- 
tive intent.—Richardson y. City of 
Miami, 198 So. 51. 

Ga. A statute must be examined as 
a whole and its different provisions re- 
conciled if possible, and general scheme 
and purpose of legislation is proper 
eriterion for its construction.—Carroll 
v. Ragsdale, 15 S.E.2d 210. 


Ill. The primary aim of statutory 
construction is to ascertain the legis- 
lative intent by examining not only 
language employed but evil to be rem- 
edied and end to be attained by stat- 
ute, and in determining problems con- 
fronting legislature in connection with 


statute, existing circumstances and 
contemporaneous conditions may be 
considered.—_U. S. Industrial Alcohol 


Co. v. Nudelman, 31 N.H.2d 594, 3875 
Til. 342. 

In ascertaining legislative intent in 
a statute, significance of language in 
statute, disclosed in legislative design, 
will control rather than literal mean- 
ing of language employed, and each 
part of statute must be read and eon-. 
strued ‘in light of general intent ex- 
pressed in entire statute.—U. S. Indus- 
trial Alcohol Co. v. Nudelman, 31 N. 
BHi2d 594, 376 Til. 342. 

Kan. In construing statute, it is 
fundamental rule, to which all other 
rules are subordinate, that Legisla- 
ture’s purpose or intent, when ascer- 
tainable from statute, governs, though 
words, phrases or clauses at some place 
in statute must be omitted or insert- 
ed.—Hunziker v. School Dist. No. 26, 
Sheridan County, 109 P.2d 115, 153 
Kan. 102 

Ky. In interpretation of statutes, 
intention of the Legislature should be 
ascertained and adopted, and in do- 
ing so the purpose to be accomplished 
by the statute may be considered.— 
Snelling y. Franklin County Board of 


Education, 142 S.W.2d 147, 283 Ky. 
572. 

Ky. In interpretation of statutes, 
court must ascertain intention and 


purpose of Legislature, and in arriving 
at that conclusion statute under con- 


ambiguity or confusion may 
reled mad corrected, it should 
so adjudged—May y. Clay-Gentry- 
yes Tobacco Warehouse Co., 145 
84, 284 Ky. 502. 
Ky. All statutes are presumed to be 
ted for furtherance of a purpose 
gislature and should be construed 
to accomplish such purpose, ra- 
han to render them nugatory.— 
mmonwealth ex_rel. Martin v. Tom 
oore Distillery Co., 152 S.W.2d 962, 
fee 125. 

"When a general term is used in 
e and there is a literal defi- 
‘pecause of such generality, aid 
d in construction by the his- 
of the statute, the cause for its 
ment, the mischiefs to be cured, 
ult to be attained, the spirit 
tent of the legislature, and 
r the term used has acquired a 
led meaning through judicial 
retation.—First Auburn Trust Co. 
ick, 16 A.2d 258. 

The cardinal rule of construc- 
‘statutes is to ascertain inten- 
—legi which must be 


a 


Public Health, 830 N.H.2d 217. 

The true sense of ambiguous 
ust be gathered from consid- 
of evident purpose underlying 
uncertain provisions.—Oakland 
v. Brown, 296 N.W. 292, 296 


8. 

Statutes must be so. inter- 
is to bring them into con- 
with the manifest purpose and 
ms which lie at their foundation. 
Millwood y. State, 1 So.2d 582, 190 


50. 

. In considering the meaning 
ffect of a new and supplemental 
ment, which by an express provi- 
on disclaims the purpose of repealing 
- existing law, court must consider 
_ circumstances leading up to the 
w enactment, the developments in 
om tory of the times and the par- 
ular characteristics of ‘the specific 
vil which the new statute is designed 
curb and to apply the new statute 
at particular evil with its classi- 
ying characteristics, leaving the old 
tute to cover the cases as do not 
listinetly belong to the particular évil 
t which the new statute is directed. 
—Fortenberry v. State, 1 So.2d 6585, 
190 Miss. 729. 

Mo.App. Court in construing statute 
vas concerned with whether from lan- 
guage of statute a definite and clear 
meaning could be attached to each and 
very word thereof without doing vio- 
lence to correct and reasonable think- 
ng, rather than with seeking out the 
‘easons which actuated legislative mind 
mn adopting statute.—State rel. 
Klein v. Balsiger, 151 S.W.2d 521. 

-_ Mont. In construing a statute, court 
must look to the language employed 
and the object sought to be accom- 
_ plished. Rev.Codes 1935, § 4.—State 
; ex rel. Langan y. District Court of 
_ seventeenth Judicial Dist. in and for 
SS decane 107 P.2d 880, 131 A.L. 


f 


Ney. The prime concern in constru- 
ng statutes is to ascertain intent of 
 jegislature, and if possible and if con- 
sistent with intention of: legislature to 
give effect to every part of the statu- 
_ tory provisions in controversy, and so 
far as practicable, reconcile the vari- 
; ous provisions so as to make them 
consistent, having in mind the pur- 
poses sought to be accomplished and 
the benefits intended to be attained. 
Comp.Laws, §§ 5787, 5798, 5799.— 
Board of School Trustees of Las Vegas 


nion Sch 
PAdHat4. Fk. 

N.J.Sup.. Court, in 
construing a statute, is not privileged 


or intentions of legislative enactments. 


—Lanning y. Hudson County Court of 
Vomuy leas, 21 A.2d 295, 127 N.J.L. 
N.Y.Sur. In construing statute, 


court must consider the old law, the 
mischief and the remedy, and to so 
construe the act as to suppress the 
mischief and advance the remedy.— 
In re West’s Estate, 26 N.Y¥.S.2d 622, 
175 Mise. 1044. / 

N.Y.Sur. A statute must be read 
in the light of its history and _ pur- 
pose.—In re Cochran’s Estate, 29 N.Y.S. 
2d 249, 176 Misc, 809. 

N.Y.Dom.Rel.Ct. The general pur- 
pose and spirit underlying enactment 
of statute are material considerations 
determining meaning of its language. 
McK. Consol. Laws, Book 1, § 57.— 
Ketcham v. Ketcham, 29 N.Y.S.2d 773, 
176 Mise. 993. 

A statute is construed with purpose 
thereof constantly in view, and_nar- 
row construction which would defeat 
such purpose must be avoided. McK. 
Consol. Laws, Book 1, § 57.—Ketcham 


y.. Ketcham, 29 . N.Y.S.2d. 773, +176 
Misc. 993. 
A particular provision of statute 


must not be given special meaning at 
variance with general purpose of stat- 
ute, unless legislature clearly so. in- 
tended. _McK. Consol. Laws, Book 1, 

57.—Ketcham_ v. Ketcham, 29 N.Y. 

OTE deb Mise, 993% 

N.D. A statute must be construed in 
the light of other legislative enact- 
ments pertaining to the same matter 
and with a view of accomplishing the 
purpose that the legislature had in 
mind—Home Owners’ Loan Corpora- 
tion v. Wright, 299 N.W. 860. 

Ohio App. Where there is ambiguity 
in a statute under consideration, as an 
aid to interpretation, the purpose of 
the Legislature may: properly be con- 


epee dy Dee v. Disher, 35 N.H.2d 
Okl. Where the legislative intent is 


plainly discernible from the provisions 
of a statute when considered as a 
whole, the real purpose and intent of 
the legislative body will prevail over 
the literal import of the words em- 
ployed.—Keck v. Oklahoma Tax Com- 
mission, 108 P.2d 162. 


Okl1.Cr.App. The legislative intent 
should be sought in the ordinary mean- 
ing of the words of a statute, construed 
in view of the connection in which they 
are used, and of the evil to be rem- 
edied.—Wilkins v. State, 104 P.2d 289, 

Okl.Cr.App. The legislative intent 
should be sought in the ordinary 
meaning of the words of a_ statute, 
construed in view of the connection in 
which they are used, and of the eyil 


to be remedied.—Couch y. State, 110 
P.2d 613. 
Pa.Super. The plain meaning of 


words used in a statute may be fol- 
lowed to determine legislative intent 
but where such meaning leads to ab- 
surd or futile results, court may look 
beyond the words to the purpose of 
the act.—Swick y. School Dist. of Bor- 
ough of Tarentum, 14 A.2d 898, 141 Pa, 
Super. 246. 


Pa.Super. While purpose of statute 
must be considered in construing it, 
legislative intention must be gathered 
primarily from language of act.—Com- 
monwealth v. Cohen, 15 A.2d 730, 142 
Pa.Super. 199. 

Pa.Com.Pl. When the words of a 
statute are susceptible of more than 
one interpretation, they must be con- 
strued according to the reason, purpose 
and intendment of the Act.—Goodman 
v. Hitchler, 49 Dauph, 227. 

KI, A statute is to be construe 
with reference to its intended ‘scope in 
order to carry out apparent objects 
and purposes of Legislature, and, 
whenever the language is susceptible 
of more than one reasonable interpre- 
tation, such reasonable interpretation 
will be adopted as will best carry out 


to speculate as to unexpressed purposes Legi 


RI. | 
onstinn 


slat 
tire statute, keeping in Dh Ss lan- 
guage, its nature and its object.—_State 
v. Muldoon, 20 A.2d 687. Lato 
S.C. The precise meaning of the 
word “residence” is dependent upon- 
the explanatory context, and with 
reference to statutory enactments the 
meaning is governed by the legislative 
intent or purpose.—Phillips v. South 
Carolina Tax Commission, 12 S.H.2d 
18, 195 S.C, 472. 

S.C. A statute as a whole must re- 
ceive a practical, reasonable, and fair 
interpretation consonant with the pur- 
pose, design, and policy of the law- 
makers.—Weston v. Board of Com’rs of 
Police Insurance and Annuity Fund, 13 
S.E.2d 600. 

Tex. A statute should be given a 
fair and sensible construction in order 
to garry out the purposes for which 
it was enacted, and should not be 
construed in such manner as to nullify 
or defeat its purposes.—Brazos River 
Conservation and Reclamation Dist. v.- 
Costello, 143 S.W.2d 577, 130 ALR. 
1220,. reversing 142 S§.W.2d 414. 

Tex. The object of construing any 
statute is to ascertain the purpose for 
which it was enacted.—State vy. Hale, 
age S.W.2d 731, modifying 96 S.W.2d 
135. 

Vt. If it can fairly be done, a stat- 
ute must be so construed as to ac- 
complish purpose for which it was in- 
tended, and intention and meaning of 
legislature are to be ascertained and 
given effect, not from the letter of the 
law, but from examination of the whole 
and every part of the act, subject mat- 
ter, effects and consequences, and rea- 
son and spirit of law, although inten- 
tion and meaning thus ascertained con- 
flict with literal sense of words.—¥First 
Nat. Bank of Boston v. Harvey, 16 A. 


‘2d 184, 


Wash. Clearly stated legislative pur- 
pose should not be enlarged by judi- 
cial construction, unless such a con- 
struction is absolutely required.—Long- 
view Co. v. Lynn, 108 P.2d 365. 


W.Va. Reference should be made to 
the subject matter and the purpose of 
the statute in order to reach the proper 
construction thereof, and the whole 
statute should be considered.—Bloyd y. 
Scroggins, 15 S.H.2d 600. 


Wis. Where language of statute ig 
capable of more than one interpreta- 
tion, it must be read in sense which is 
in harmony with the subject matter 
and Legislature’s general purpose and 
object, and must be given a fair and 
reasonable construction to effect that 
purpose and object.—Boynton Cab Co. 
Pe apees: 296 N.W. 636, 237 Wis. 
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C.C.A.6. The most rational method 
of interpreting the will of Congress 
is by exploring its intention at the 
time the questioned law was made by. 
signs the most natural and probable, 
and these “signs” are either the words, 
the context, the subject-matter, the ef- 
fect and consequences, or the spirit and 
reason of the law.—Detroit Edison Co. 
v. Securities & Hxchange Commission, 
119 F.2d 730. 


Cal.App. Once the intention of the 
legislature is ascertained, it will be 
given effect, even though it may not be 
consistent with the strict letter of the 
shaped tend ott v. Black, 113 P.2d 


A statute will not always be held to 
include every case which falls within 
its literal terms.—People vy. Black, 113 
P.2d 746. 

Cal.App. The intention of legislature 
will be given effect even though it may 
be inconsistent with the strict letter 
of the statute—Kauke vy. Lindsay Uni- 
fied School Dist., 115 P.2d 576. 

Del.Super. The intention of the leg- 
islature in enacting a law is the law 
itself and must be enforced when as- 
certained, although it may not be con- 
sistent with the strict letter of the 


FB) ets 


re 


a ame vy. Mitchell, 19 A.2d 


Courts are not compelled to follow 
the letter of a statute when it bears 
away from the true intent and pur- 
pose and to conclusions inconsistent 
with the general purpose of the act,— 
Gooden y. Mitchell, 19 A.2d 13. 

Ky. A statute will not be literally 
construed when such _ construction 
would defeat its purpose and Legisla- 
ture’s intention—Commonwealth ex 
rel. Martin v. Tom Moore Distillery 
Co.,° 152 S.W.2d 962, 287 Ky. 125. 

Me. When a general term is used in 
a statute and there is a literal defi- 
ciency because of such generality, aid 
is afforded in construction by 
tory of the statute, the cause for its 
enactment, the mischiefs to be cured 
the result to be attained, the spirit and 
intent of the legislature, and whether 
the term used has acquired a settled 
meaning through judicial interpreta- 
tion.—First Auburn Trust Co. v. Buck, 
16 A.2d 258. 

Mass. A _ literal construction of 
words of a statute will not be adopt- 
ed where such a construction would 
not be consistent with the other ma- 
terial provisions of the statute and 
would defeat the apparent aim and 
object of the statute.—Cullen v. Mayor 
of City of Newton, 32 N.H.2d 201. 

Mo.App. The legislative intent must 
be determined from the statute as a 
whole, and all of its provisions har- 
monized if reasonably possible, and 
particular words may be given a 
broader or a more restricted meaning 
than the dictionary definition, and, in 
extreme cases, words may be stricken 
out of the statute in order to harmo- 
nize it, since the reason of the law 
prevails over its letter—State ex rel. 
Bess v. Schult, 143 S.W.2d 486. 

Tenn. In determining the validity of 
an act, the legislative intent will pre- 
vail over the strict letter or literal 
sense of the language used, and, in or- 
der to carry into effect such intent, 
general terms will be limited and terms 
that are narrow expanded.—Farmer vy. 
eee 151 S.W.2d 1085, 177 Tenn. 


Tex.Civ.App. In giving effect to in- 
tention of Legislature, courts are not 
controlled by the literal meaning of 
language of statute, but the spirit or 
intention of the law prevails over the 
letter thereof, since it is generally 
recognized that whatever is within the 
spirit of a statute is within the statute 
although it is not within the letter 
thereof, whereas that which is within 
the letter, although not within the 
spirit, is not within the statute——Welch 
v. State, 148 S.W.2d 876, error refused. 

Vt. If it can fairly be done, a stat- 


ute must be so construed as to ac- 


complish purpose for which it was in- 
tended, and intention and meaning of 
legislature are to be ascertained and 
given effect, not from the letter of 
the law, but from examination of the 
whole and every part of the act, sub- 
ject matter, effects and consequences, 
and reason and spirit of law, although 
intention and meaning thus ascertained 
conflict with literal sense of words.— 
First Nat. Bank of Boston v. Harvey, 
16 A.2d 184. 

The intention and meaning of the 
legislature are to be ascertained from 
an examination of the whole and every 
part of the act, the subject matter, the 
effects and consequences, and the rea- 
son and spirit of the law.—First Nat. 
Bank of Boston v. Harvey, 16 A.2d 184. 
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Cal.App. A _ statute should not be 
construed in a manner resulting in a 
palpable absurdity.—People v. Black, 
113 P.2d 746; Kauke y. Lindsay Uni- 
fied School Dist., 115 P.2d 576. 

C.C.A.3. Statutes must be construed 
in the light of their purpose, and a lit- 
eral reading of statutes which would 
lead to absurd results should be avoid- 
ed when statutes can be given a rea- 
sonable application consistent with 
their words and with the_ legislative 
purpose.—Pittston-Duryea Coal Co. v. 
Commissioner of Internal Revenue, 117 
F.2d 436. 


the his-' 


STATUTES 


C.C.A.6. The most rational method of 
interpreting the will of Congress is by 
exploring its intention at the time the 
questioned law was made by signs the 
most natural and probable, and these 
“signs” are either the words, the con- 
text, the subject-matter, the effect and 
consequences, or the spirit and reason 
of the law.—Detroit Edison Co. v. Se- 
curities & Exchange Commission, 119 
H.2d 730. 

C.C.A.Ind. All laws must be given 
sensible construction, and literal appli- 
cation of statute, which would lead to 
absurd consequences, should be avoid- 
ed whenever reasonable application, 
consistent with legislative purpose, can 
be given to it.—U. S. vy. Libichian, 113 
F.2d 368. 

D.C.D.C. A statutory construction 
leading to an unreasonable and unfair 
result will not be adopted unless such 
result is indicated in plain terms.— 
Evans v. Evans, 36 F.Supp. 12. 

D.C.Md. A fundamental rule in 
construction of statute is to consider 
effects or consequences of interpreta- 
tion placed thereon.—Maryland Dry- 
dock Co. vy. Parker, 37 F.Supp. 717. 

D.C.Md. There is no more persuasive 
evidence of the purpose of a statute 
than the words used by the legisla- 
ture, and plain meaning of such 
words may be followed when they are 
sufficient in and of themselves to de- 
termine the purpose, but court may 
look beyond such words to the pur- 
pose, when the plain meaning leads to 
absurd or futile results, or an unrea- 
sonable result plainly at variance with 
Paces of the legislation as a whole.— 

issel vy. Overnight Motor Transp. Co., 
40 F.Supp. 174. 

D.C.N.Y. A literal application of a 
statute which would lead to absurd 
consequences is to be avoided when- 
ever a reasonable application can be 
given which is consistent with the legis- 
lative purpose.—U. S. v. Stewart Truck 
Motor No. 8S. A. 63214, 36 F.Supp. 353. 

D.C.Tex. A _ particular construction 
of a statute must not produce inequali- 
ty and injustice if another and more 
reasonable interpretation is possible.— 
Collins v. Kidd, 38 F.Supp. 634. 

Cal. Statutes must be given a rea- 
sonable interpretation, and one which 
will carry out the intent of the legis- 
lators and render them valid and oper- 
ative, rather than defeat them, and 
sections of the Constitution, as well 
as of the Codes, will be harmonized 
where reasonably possible, in order 
that they all may stand.—Rose v. State, 
105 P.2d 302, superseding 94 P.2d 1058 
followed in Bettencourt v. State, 105 
P.2d 316, superseding 94 P.2d 1066, 
followed in Brandon y. State, 105 P.2d 
816, superseding 94 P.2d 1066, followed 
in Jones v. State, 105 P.2d 317, super- 
seding 94 P.2d 1066, followed in 
Laughlin vy. State, 105 P.2d 317, super- 
seding 94 P.2d 1067. 

Cal. The language of a statute must 
be given a reasonable interpretation, 
and every statute as a whole must be 
s0 construed and must, when oppor- 
tunity arises, be made compatible with 
common sense and dictates of justice. 
Civil Code, § 3542.—In re Todd’s Es- 
i Vie P.2d 913, prior opinion 99 P. 
2 ; 


Courts have duty, not to be ingenious 
to find ambiguities in statutes because 
of extraneous matters, but to interpret 
them in such a manner that they may 
be free from ambiguity and to give, if 
possible, a construction which not only 
renders them constitutional, but which 
is consistent with sound sense and wise 
policy, with a view to promoting jus- 
tice. Civ.Code, § 3542.—In re Todd’s 
Hstate, 109 P.2d 913, prior opinion 99 
P.2d 690. : 


Colo. Courts will not so construe a 
statute as to lead to absurd results. 
—People v. Rapini, 112 P.2d 551, 107 
Colo. 363, 184 A.L.R. 545. 

App.D.C. A statute should be so 
read as to avoid an absurd resuit.— 
Moran y. Cobb, 120 F.2d 16. 

Ill.App. All laws and rules are sub- 
ject to reasonable construction.—Part- 
ridge v. Enterprise Transfer Co., 30 
N.E.2d 947, 307 IlLApp. 386. 
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Iowa, If legislative intent is clear, 
Supreme Court has nothing to do with 
consequences of statute, but if statute 
is ambiguous or obscure, such court 
may properly consider results in inter- 
preting it—Iowa Public Service Co. y. 
Rhode, 298 N.W. 794, 230 Iowa 7651. 

Me. In construing statute, such a 
construction must prevail as will form 
a consistent and harmonious whole.— 
Watts Detective Agency v. Inhabitants 
of Sagadahoe County, 18 A.2d 308. 

Interpretation of statutes which 
tends to co-ordination of the work of 
separate departments, each having du- 
ties to perform in the enforcement of 
law, is a compliance with the rule of 
reasonable construction rather 
one which leads to confusion.—Watts 
Detective Agency v. Inhabitants of 
Sagadahoc County, 18 A.2d 308. 

Mich. Where language of a statute 
makes its meaning obscure, it is duty 
of courts to construe, giving statute 
a reasonable and sensible interpreta- 


tion, but where its language is clear 


and unambiguous, it is only for courts 
to obey_and enforce statute.——Gardner- 


White Co. v. Dunckel, 295 N.W. 624, 


296 Mich. 225. 

Statutes will be construed in most 
beneficial way which their language 
will permit to prevent absurdity, hard- 


ship or injustice, to favor public con- 


venience and to oppose all prejudice 
to public interests.—Gardner-White Co. 
A de a 295 N.W. 624, 296 Mich. 
Minn. In construing 


statutes, ca- 


pricious distinctions are not to be im- — 


puted to legislature, and unjust and in- 
defensible results are to be avoided if 


possible—Pomeroy v. National City 
Co., 296 N.W. 513. 
Mo.App. In determining whether 


statute is “directory” or “mandatory”, 
prime object is to ascertain legislative 
intent from a consideration of the stat- 
ute as a whole, bearing in mind itg ob- 
ject and the consequences that would 
result from construing it one way or 
the other.—State ex rel. Hay v. Flynn, 
147 S.W.2d 210. 

Nev. Where meaning of statute is 
doubtful, courts consider the effect or 
consequences of proposed  econstruc- 
tions, and if the language fairly per- 
mits, will avoid construing it in a 
manner which will lead to an unrea- 
sonable result.—Board of School Trus- 
tees of Las Vegas Union School Dist. 
No. 12 v. Bray, 109 P.2d 274. 

N.Y.Sup. An absurd purpose is not 
to be attributed to legislation, and 
such construction, if at all possible, 
will be avoided.—In re Ross, 21 N.Y. 
S.2d 848, 175 Misc. 43, affirmed Ross y. 
Cohen, 21 N.Y.S.2d 158, affirmed 28 
N.H.2d 883, 288 N.Y. 388. 

N.Y.Sup. In interpretation of stat- 
ute, a construction which will cause 
or produce objectionable results jis to 
be avoided, and the Legislature is pre- 
sumed to have intended that good and 
not bad will result from its enactments. 
—American Dock Co. y. City of New 
York, 21 N.Y.S.2d 9438, 174 Mise. 813. 

An absurd purpose is not to be im- 
puted to Legislature, and a construc- 
tion of statute which will produce an 
absurdity is to be discarded.—Ameri- 
ean Dock Co. y. City of New York, 21 
N.Y.S.2d 9438, 174 Mise. 813. 

N.Y.Sup. Since the legislature can- 
not always foresee every possible ap- 
plication of general language em- 
ployed in a statute, it becomes duty 
of a court to limit operation of stat- 
ute so as to avoid an unjust or in- 
convenient result not contemplated 
when the statute was passed.—Hennes- 
sey v. Personal Finance Corporation of 
New York, 26 N.Y.S.2d 1012, 176 Misc. 


N.Y.Sup. It cannot be presumed that 
the legislature intended unwise or in- 
jurious results to flow from its action, 
and, where one construction of a stat- 
ute would result in mischievous or 
disastrous consequences, a more for- 
tunate construction must be sought.— 
Petrucci v. Hogan, 27 N.Y.S.2d 718. 

N.Y.Sp.Sess. An absurd construction 
of a statute will be avoided whenever 
its language supports a more rational 


than 


eas ag 
Se 


Re P ae 4 
ation consonant with its 
uspose,—-People v. Gilberg, 


Of two possible 
ambiguous statute, 
cause objectionable 
McK. Consol. 


i d 920. 
Y.Y.Dom.Rel.Ct. 


BL 
iat 
‘N.Y.S.2 
enerally, statutes 
ble construction, 
1 or ridiculous | 

h might tend to bring contempt 
Be inisiration of justice, must be 
hunned. McK. Consol. Laws, Book 1, 
79.—Ketcham vy. Ketcham, 29 N.Y.S. 
3, 176 Misc. 993. 
uper. The plain 

s used in a statute may be fol- 
wed to determine legislative intent, 
ut where such meaning leads to ab- 
u r futile results, court may look 
i the words to the_purpose of 
iet.—Swick y. School Dist. of Bor- 
of Tarentum, 14 A.2d 898, 141 


intent. 
4 -78.—Ketcham v. Ketcham, 
d 778, 176 Mise. 993. 
must receive rea- 
and forced, un- 
construction, 


meaning of 


the courts should consider the con- 
ences of one interpretation or an- 
other in the light of the objects to be 
tained._Fire Ass’n of Philadelphia 
gart, 49 Dauph. 386. 
While reasonableness of result 
articular interpretation of a stat- 
ay not be controlling, it may be 
idered in ascertaining construc- 
| probably intended.—Hamilton Co. 
oring, 16 A.2d 334. 

A statute as a whole must re- 
a practical, reasonable, and fair 
terpretation consonant with the pur- 
se, design, and policy of the law- 
akers.—Weston v. Board of Com’rs of 
lice Insurance and Annuity Fund, 13 
.2d 600. 
ex.Civ.App. In interpreting a_stat- 
e, an effect which would render a 
rd meaningless is to be avoided, if 
sible—Brazos River Conservation 
- Reclamation Dist. v. Costello, 142 S. 
.2a 414, reversed 143 S.W.2d 577, 130 
ALR. 1220. 

- -¥t. If it can fairly be done, a stat- 
ute must be so construed as to ac- 
~ eomplish purpose for which it was in- 
tended, and intention and meaning of 
- legislature are to be ascertained and 
- given effect, not from the letter of the 
Jaw, but from examination of the whole 
and every part of the act, subject mat- 
er, effects and consequences, and rea- 
son and spirit of law, although inten- 
tion and meaning thus ascertained con- 
flict with literal sense of words.—First 
‘ pie of Boston v. Harvey, 16 A. 


he intention and meaning of the 
legislature are to be ascertained from 
an examination of the whole and every 
part of the act, the subject matter, the 
effects and consequences, and the rea- 
son and spirit of the law.—First Nat. 
_ Bank of Boston v. Harvey, 16 A.2d 184. 
\ Wis. Where language of statute is 
capable of more than one interpreta- 
tion, it must be read in sense which is 
in harmony with the subject matter 
and Legislature’s general purpose and 
object, and must be given a fair and 
reasonable construction to effect that 
. purpose and object.—Boynton Cab Co, 
ioe 296 N.W. 636, 237 Wis. 
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_ Where subject Lot s Aes 


oH 
; 


pressed in general terms, everyth 2B, 


which is necessary to make a comple 

enactment in regard to it or which re- 

sults in a complement of thought con- 
tained in the general expression is in- 
cluded in and authorized by it. Const. 

1901, § 45. (Response of Supreme 

Court to certified questions.) 

—Ala, England vy. State, 197 So. 365, 
answer to certified question con- 
formed to 197 So. 369; 

Ala.App. England v. State, 197 So. 
369, conforming to answer to cer- 
tified question 197 So. 365. 

Cal.App. Where general purport of 

a statute is declared, the details pro- 

vided for its accomplishment will be 

regarded as necessary incidents——Jen- 

tick v. Pacific Gas & Blectric Co., 105 

P.2d 1005. 


Cal.App. Intention of Congress to 
make regulatory act applicable to 
states, if fairly inferred from _ act, 


should not be disregarded because not 
explicitly stated, notwithstanding rule 
of construction that sovereign is pre- 
sumptively not intended to be bound 
by its own statutes unless named there- 
in.—Maurice v. State, 110 P.2d 706. 

Mich. In,interpreting the State Land 
Office Board Act, it was Supreme 
Court’s duty to ascertain the meaning 
of the act, to give it full force and ef- 
fect, and to draw inferences from the 
evident intent of legislature, as gath- 
ered from a view of the act in its en- 
tirety, and to render effectual the spe- 
cific things included in broad terms 
and purposes of the act. Pub.Acts 
1937, No. 155, as amended.—Municipal 
Investors Ass’n v. City of Birmingham, 
299 N.W. 90, 298 Mich. 314. 

N.Y.Sup. Where the provision of a 
statute is general, everything which is 
necessary to’ make such provision ef- 
fectual is necessarily implied as if 
written therein.—Smull v. Delaney, 25 
N.Y.S.2d 387, 175 Misc. 795. 


N.Y.Dom.Rel.Ct. The courts cannot 
supply matters omitted from statute 
by legislature, but whatever is neces- 
sarily implied in statute is as much 
a part thereof as if written therein. 
McK. Consol. Laws, Book 1, § 75.— 
Ketcham v. Ketcham, 29 N.Y.S.2d 778, 
176 Mise. 993. Ey, 
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N.Y.Dom.Rel.Ct. The courts cannot 
supply matters omitted from statute by 
legislature, but whatever is necessarily 
implied in statute is as much a part 
thereof as .if written therein. McK. 
Consol. Laws, Book 1, § 75.—Ketcham 
VOY east cae 29 N.Y.S.2d 773, 176 Mise. 
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U.S. In interpreting a statute, courts 
have some scope for adopting a re- 
stricted rather than a literal or usual 
meaning of its words where acceptance 
of the literal or usual meaning would 
lead to absurd results or would thwart 
obvious purpose of the statute, but 
courts are not free to reject the literal 
or usual meaning where no such con- 
sequences follow and where such mean- 
ing appears to be consonant with pur- 
poses of the statute as declared by 
Congress and plainly disclosed by its 
structure.—Helvering vy. Hammel, 61 
S.Ct. 368, 131 A.L,R. 1481, reversing 
Commissioner of Internal Revenue v. 
Hammel, 108 F.2d 753, certiorari grant- 
ed Helvering v. Hammel, 60 S.Ct. 1077, 
310 U.S. 619, 84 L.Hd. 1393. 


U.S.App.D.C. The persuasion that lies 
behind the doctrine concerning the im- 
plied enactment of a judicial construc- 
tion upon reenactment of a statute is 
merely one factor to be considered in 
the total effort to give fair meaning to 
language of a statute.—Federal Com- 
munications Commission v. Columbia 
Broadcasting System of California, 61 
S.Ct. 152, reversing Columbia Broad- 
easting System of California vy. Federal 
Communications Commission, 108 F.2d 
737, 71 App.D.C. 206, certiorari granted 
Federal Communications Commission y. 
Columbia Broadcasting System of Cali- 
fornia, 60 S.Ct. 977, 310 U.S. 617, 84 
L.Ed. 1392; Federal Communications 
Commission y, Associated Broadcasters, 


5) florari. granted. et 
eral Communications Commission 
Associated Broadcasters, 60 S.Ct. cree 
310 U.S. 617, 84 L.Hd, 1392... iy 

U.S.Cal. Congress will be presumedé 
to have used a word in its usual and 
well-settled sense.—U. S. v. Stewart, 61 
8.Ct. 102, reversing Stewart vy. U. S., 
106 F.2d 405, reversing 24 F.Supp. 
145, certiorari granted U. S. v. Stew- 
art, 60 S.Ct. 711, 309 U.S. 647, 84 L. 
Hd. 999. 

U.S.N.Y. The plain meaning of the 
words of a statute hag great weight in 
statutory interpretation.—Browder vy. 
Un Si. 6L08-Ct. 699, iaftinmings U., Saw 
Browder, 113 F.2d 97, certiorari grant- 
ed Browder v. U. S., 61 S.Ct. 39. 

U.S.Tex. The Supreme Court, in 
construing a statute, will assume that 
Congress intended to use the words 
thereof in their natural sense.—Helver- 
ing v. Hutchings, 61 S.Ct. 653, affirm, 
ing Hutchings vy. Commissioner of In- 
ternal Revenue, 111 F.2d 229, certiorari 
framed Helvering v. Hutchings, 61 S, 
A statutory construction dependent 
on an artificial meaning of the words 
of the statute and out of harmony 
with the statutory scheme is not to be 
favored.—Helvering yv. Hutchings, 61 
§.Ct. 653, affirming Hutchings v. Com- 
missioner of Internal Revenue, 111 F, 
2d 229, certiorari granted Helvering v. 
Hutchings, 61 S.Ct. 73. 

C.C.A.2._ Where language in a statute 
is not ambiguous, there is no room for 
construction.—Forrestal v. Commission- 
er of Internal Revenue, 120 F.2d 223. 


C.C.A.3. When legislative intent has 
been expressed in a statute in plain 
and unambiguous words, the courts 
must apply and enforce the statute as 
written, and there is then no room 
for construction, and resort to rules 
of construction is permissible only 
where there is doubt or ambiguity in 
statutory expression.—Mead Corpora- 
tion v. Commissioner of Internal Rev- 
enue, 116 F.2d 187. 


C.C.A.6. The words of a statute are 
generally understood in their usual and 
most ordinary signification and accord- 
ing to their general and popular use 
rather than according to strict gram- 
matical usage.—Detroit Edison Co. v. 
Sa & Exchange Commission, 119 


_C.C.A.8.. The province of construc- 
tion lies in the domain of ambiguity, 
and use by legislative body of words 
having definite meanings ‘creates no 
ambiguity, but such words are to be 
taken and understood in their plain, 
nena one popular Sense — Helventalg 

. Nebraska Bridge Suppl Lu 
Co., 115 F.2d 288. itl aay 

C.C.A.Il]. The intent of the lawmak- 
er must be found in the language he 
has used, and he is presumed to know 
the meaning of words and rules of 
grammar.—fHieldcrest Dairies y. City of 
Chicago, 122 F.2d 132, reversing 35 F. 
Supp. 451, 

The language of a legislative enact- 
ment must be construed in accordance 
with its meaning at the time used rath- 
er than by a meaning afterwards ac- 

uired.—Fieldcrest Dairies y. City of 

hicago, 122 F.2d 132, reversing 35 FB, 
Supp. 451. 

C.C.A.lowa. Where statutory mean- 
ing is clear, there is no occasion to 
resort to rules of construction—Flem- 
ing v. Hawkeye Pearl Button Co., 113 
FW.2d 52. 

C.C.A.Md, The intention of Congress 
may not be arrived at by mere sur- 
mise when plain meaning of ordinary 
words used in a statute can Jead to 
only one conclusion as to that intent. 
—Magruder v. Washington, Baltimore 
& Annapolis Realty Corporation, 120 FP, 
2d 441, affirming Washington, Balti- 
more & Annapolis Realty Corporation 
v. Magruder, 35 F.Supp. 340. 

C.C.A.Mass. Unless contrary appears, 
statutory words are presumed to 
be used in their ordinary and natu- 
ral meaning.—Massachusetts Protective 
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Ass’n v. U. S., 114 F.2d 304, reversing 
22 F.Supp. 755. 

C.C.A.Ohio. The first resort in ascer- 
taining legislative intent is to give 
words used in a statute their natural, 
ordinary and familiar meaning, and 
such meaning will be applied unless 
Congress has definitely indicated that 
the words of the statute should be 
construed otherwise.—Western 
Southern Life Ins. Co. v. Huwe, 116 
F.2d 1008. 

The plain, obvious and _ rational 
meaning of statute is always to be pre- 
ferred to any curious, narrow or 
strained construction.—Western & 
Southern Life Ins. Co. v. Huwe, 116 F. 
2d 1008. 

C.C.A.Or. The words of a _ statute 
are to be read in their natural and 
ordinary sense, giving them a mean- 
ing to their full extent and capacity, 
unless some strong reason to the con- 


trary appears.—Hinton vy. Columbia 
River Packers Ass’n, 117 F.2d 310, 
reversing Columbia River Packers 


Ass’n v. Hinton, 34 F.Supp. 970. 
C.C.A.Pa. Generally, words of stat- 
ute must be given their popular or re- 
ceived import.—U. . Vv. Fidelity & 
Sere Co. of New York, 115 F.2d 


C.C.A.W.Va. Where the words of a 
statute are plain and unambiguous, the 
statute should be construed according 
to the clear meaning of the words used, 
and resort may not be had to rules 
of construction._Stump v. New York 
Life Ins. Co., 114 F.2d 214. 


D.C.D.C. The court should not spec- 
ulate on intention of Congress in mat- 
ter of imprisonment for disobedience 
of a decree, if language of statute is 
clear. D.C.Code 1929, T. 18, 102.— 
Evans v. Evans, 36 F.Supp. 12. 


D.C.Md. When aid to the construc- 
tion of the meaning of words used in 
statute is available, there can be no 
rule of law forbidding its use, however 
clear the words may appear on super- 
ficial examination.—Missel v. Overnight 
Motor Transp. Co., 40 F.Supp. 174. 


D.C.Minn. The popular and accepted 
meaning of import of words used by 
the Legislature must be followed and 
heeded by the courts.—State of Minne- 
sota v. Ristine, 36 F.Supp. 3. 

D.C.Minn. Where a statute, such as 
a taxing statute, is free from am- 
biguity, courts are barred from explor: 
ing the realms of construction, and any 
construction or interpretation of the 
statute, save that which is the plain, 
obvious, and rational meaning of the 
statute, is forbidden.—State of Minne- 
sota v. Ristine, 36 F.Supp. 3 

D.C.Mo. Congress uses words in 
statutes as they are understood today 
in common speech, and the words are 
to be interpreted in accordance with 
that standard.—Harrison vy. Kansas 
City Terminal Ry. Co., 36 F.Supp. 434. 

D.C.N.J. Common words used in a 
statute are to be taken in their ordi- 
nary significance.—In re mans Bleach- 
ery, 34 F.Supp. 694; Howell v. Port 
of New York Authority, 34 F.Supp. 797. 


D.C.N.Y. It is not the province of 
courts to misconstrue plain language 
and there is no excuse, where there is 
no ambiguity, for not taking words in 
their accepted meaning.—U. S. v. Grub- 
er, 39 F.Supp. 291. 

D.C.N.C. Where language is clear 
and unmistakable, the courts have no 
oceasion to search elsewhere for aid 
in construction of statute——Gardner vy. 
Bank of Pinehurst, 35 F.Supp. 727. 

D.C.Pa. Ordinarily, courts are re- 
strained from construing a _ statute 
where language is unequivocal.—The 
Granada, 35 F.Supp. 5 

D.C.Pa. Words must be construed to 
earry out the manifest intent of Con- 
gress and in the sense which best har- 
monizes with the context and promotes 
to the fullest extent the desired objec- 
tive.—In re McMillan, Rapp & Co., 38 
F.Supp. 40. 

D.C.Tex. The Legislature in passing 
statutes, particularly tax statutes, must 
use descriptive terms which must be 
presumed to have intended all things 
which reasonably fall within them.— 
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General Atlas Carbon Co. v. Sheppard, 
37 F.Supp. 61. 

D.C.Tex. The legislative intention 
becomes important only when there is 
some ambiguity or doubt as to what it 
was, in which event debates or state- 
ments made in the committee or reci- 
tals in the statute may be looked to.— 
General Atlas Carbon Co. v. Sheppard, 
37 F.Supp. 51. , 

D.C.Tex. Where there is no ambigu- 
ity and language of statute is clear and 
intelligible, the statute must be con- 
strued as is written.—Collins v. 
Kidd, 38 F.Supp. 634. 

D.C.Wyo. When statutes are clear 
and unambiguous they must be con- 
strued as they read since any other 
theory of construction would be legis- 
lation by the courts and outside their 
province.—Morrison-Knudsen Co. Vv. 
State Board of Equalization of Wyom- 
ing, 85 F.Supp. 553. 2 

Ct.Cl. Statutory words are uniform- 
ly presumed, unless contrary appears, 
to be used in their ordinary and usual 
sense and with meaning commonly at- 


tributed to them.—Colemanfi v. U. S., 37 
F.Supp. 273. 
Ct.Cl. If a statute is plain and un- 


ambiguous it must be enforced as writ- 
ten though the result be illogical.— 
Third Scottish American Trust Co. v. 
U. S., 37 F.Supp. 279. 

Ala. In construing the term “per- 
manent residence’ in the statute pro- 
viding that if taxpayer is dissatisfied 
with final assessment he may appeal to 
circuit court of county in which tax- 
payer resides if the taxpayer has with- 
in the state a permanent residence, Su- 
preme Court assumed that the legisla- 
ture intended the term to apply to such 
situation as that term in ordinary legal 
parlance describes. Code 1940, Tit. 51, 
§ 140.—Jackson Securities & Invest- 
ment Co. v. State, 2 So.2d 760. 


Ala. Statutes should be construed 
according to the manifest purpose and 
intention of the lawmakers, and such 
purpose should not be defeated by nar- 
row construction based on nice distinc- 
tions in the meaning of words.—Dx 
parte State ex rel. Lawson, 2 So.2d 765. 

Ala.App. The word ‘employee’ with- 
in statute rendering an “employee” 
ineligible for unemployment compensa- 
tion benefits for any week in which 
his unemployment is directly due to a 
labor dispute is not so clear and un- 
ambiguous as to preclude application 
of well-known rules of construction, 
and, in attempting a proper interpre- 
tation of the word, the court may con- 
sider the external, historical facts lead- 
ing to enactment of the statute, and 
consider that essential purpose thereof 
was to minimize the harmful effect on 
society of unemployment. Gen.Acts 
1935, pp. 957, 958, § 6(d).—Department 
of Industrial Relations v. Drummond, 
ioe 395, certiorari denied 1 So.2d 


Ariz, Where a statute is complete, 
unambiguous, and workable on _ its 
face, court cannot read into it any 
provisions which change its apparent 
meaning because of matters outside 
the face of the statute-——Peterson v. 
Central Arizona Light & Power Co., 
107 P.2d_ 205. 

Ariz. Generally, language in a stat- 
ute is to be given the meaning in which 
it would be understood by the or- 
dinarily intelligent man, unless it is 
clearly used in a technical sense.— 
Southern Pac. Co. v. Maricopa County, 
107 P.2d 212. 

Cal. If there is no ambiguity, uncer- 
tainty, or doubt about meaning of a 
statute, and words unequivocally ex- 
press a certain definite thought, there 
is no room for interpretation or con- 
struction by the courts.—Stockton Sav- 
ings & Loan Bank v. Massanet, 114 P. 
2d 592, prior opinion 104 P.2d 712. 

Cal.App. A statute which is clear 
and unambiguous does not admit of 
judicial interpretation or construction, 
—In re De Neef, 109 P.2d 741. 

Cal.App. The intention of the legis- 
lature will be determined so far as 
possible from the language of the stat- 
ute, read as a whole, and if the words 
of the enactment given their ordinary 
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and popular signification, are reason- 
ably free from ambiguity, the courts 
will look no further to ascertain stat- 
ute’s meaning.—Taylor y. Lundblade, 
111 P.2d 344. 

Cal.Super. The natural and ordinary 
meaning of language used in statute 
will be followed, unless reason appears 
for departing therefrom.—People v. Me- 
Millan, 114 P.2d 440. 

Del.Super. Where the language of a 

statute is plain, unambiguous, and 
within the legislative power, there is 
no room for construction, and courts 
are obliged to give to the statute the 
exact meaning conveyed by its lan- 
guage, adding nothing and omitting 
nothing.—Pike y. Satterthwaite, 15 A. 
2d 430. 
, Del.Super. The purpose and mean- 
ing of the Legislature must be asecer- 
tained primarily from language of a 
statute.—Wise v. Delaware Steeple- 
chase & Race Ass’n, 18 A.2d 419, 

Del.Super. Where the language of a 
statute is plain and unambiguous and 
its meaning clear and unmistakable, 
there is no room for construction and 
the court may not search for a mean- 
ing outside of the language.—Wise v. 
Delaware Steeplechase & Race Ass’n, 
18 A.2d 419. 

Rules of statutory construction are 
useful only in cases of doubt and are 
never to be employed to ereate a 
doubt.—Wise v. Delaware Steeplechase 
& Race Ass’n, 18 A.2d 419. 

Extraneous matter, such as usage or 
custom, may be considered in connec- 
tion with a statute only in case of am- 
biguity, and where the statutory lan- 
guage indicates a plain, definite and 
sensible meaning, the usage or cus- 
tom no matter how long continued, 
or how generally acquiesced in, may 
not be seized upon to override the 
Plain meaning conveyed by the statu- 
tory language.—Wise v. Delaware 
Steeplechase & Race Ass’n, 18 A.2d 


App.D.C, Where language of a stat- 
ute is plain, there is nothing to be 
construed by the courts.——Hengesbach 
v. Hengesbach, 114 F.2d 845. ’ 

App.D.C. In absence of some domi- 
nant reason to the contrary, a word 
used in a statute should be given its 
ordinary and commonly accepted mean- 
ing.—Moran vy. Cobb, 120 F.2d 16. 

Fla. Where legislative intent is 
clear as shown by language used in 
statute, rules of construction are un- 
necessary.—Richardson y. City of Mi- 
ami, 198 So. 51. 

Via. Whenever legislative intent can 
be ascertained or determined by lan- 
guage used in a statute, considered in 
its ordinary and grammatical sense, 
rules of statutory construction are un- 
necessary.—State ex rel. Southern 
Roller Derbies v. Wood, 199 So. 262. 

Fla. Where the legislative intent is 
clearly manifest by the language used, 
considered in its ordinary grammatical 
sense, rules of construction and in- 
terpretation are unnecessary and in- 
A a a ond v. Kreidt, 199 So. 


Fla. Whenever legislative intent can 
be ascertained or determined by lan- 
guage used in a statute, considered in 


its ordinary and grammatical sense, 
rules of statutory construction are 
unnecessary.—State ex rel. Southern 


Roller Derbies vy. Wood, 199 So. 262. 

Fla.- In construing statute, court 
must give effect to plain and unam- 
biguous language of statute——Voorhees 
y. City of Miami, 199 So. 313. 


Fla. The language of a statute may 
be so plain as to fix the legislative 
intent and leave no room for inter- 
pretation or construction.—Clark  v. 
Kreidt, 199 So. 333. 

Where the legislative intent is clear- 
ly manifest by the language used, con- 
sidered in its ordinary grammatical 
sense, rules of construction and in- 
terpretation are unnecessary and in- 
applicable—Clark vy. Kreidt, 199 So. 
3 2 


vo. 

Where the language of a statute is 
plain and unambiguous and admits of 
but one construction or meaning, effect 
must be given to it accordingly and 


Legislature——Clark vy. 
1 833 
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-eourt in construing the statute would 


not be justified in departing from the 
plain and natural meaning of the lan- 
guage used in order to supply some 
Supposed omission on the part of the 

Kreidt, 199 So. 


Fla. Where language of a statute is 


epiain and unambiguous and admits of 


ut one meaning, effect must be given 
to it, and courts in construing statute 
may not depart from that meaning.— 
Forehand v. Manly, 2 So.2d 864. 

Ga. If statute is clear and unam- 
biguous, no court has right to con- 
strue it to mean other than what it 
declares, and its wisdom is a matter 
exclusively reserved to legislative 
branch of government.—New Armster- 
dam Casualty Co. v. McFarley, 12 S. 
H.2d 355, 191 Ga. 334, reversing 10 
$.H.2d 249, 63 Ga.App. 122, mandate 
conformed to 13 S.H.2d 588. 

Ill. In construing a statute, plain 
meaning of the language used by legis- 
lature is safest guide to follow and 
eourt has no right to read into stat- 
ute words that are not found therein 
either by express inclusion or by fair 
implication.—_Illinois Cent. R. Co. vy. 
Village of South Pekin, 29 N.E.2d 590, 
874 Ill. 431, reversing First Nat. Bank 
vy. Village of South Pekin, 25 N.H.2d 
87, 303 Ill.App. 269, transferred to 
21 N.W.2d 765, 371 Ill. 605. 

‘In construing statutes court should 
consider every part and give sensible 
and intelligent meaning, to every provi- 
sion so far as is possible, and legisla- 
tive intent must be found in the act 
and court must take words found in 
statute according to their ordinary and 
usual meaning.—Illinois Cent. R. Co. 
v. Village of South Pekin, 29 N.H.2d 
590, 374 Ill. 431, reversing First Nat, 
Bank y. Village of South Pekin, 25 


‘N..2d 87, 303 Ill.App. 269, transferred 


from 21 N.H.2d 765, 371 Ill. 605. 
Ii.App. In the construction of stat- 


‘ute, courts should consider every part 


thereof and give sensible and intelli- 
gent meaning to every provision so far 
as possible, but legislative intent must 
be found in the statute, and the court 
must take the words found in the stat- 
ute according to their ordinary and us- 
ual meaning.—Oliver vy. Retirement 
Board of Municipal Employees’ Annui- 
ty & Benefit Fund of Chicago, 35 N.E. 
2d 405, 311 Ill.App. 38, transferred 32 
N.E.2d 166, 375 Ill. 641. 

Ind.App. Statutory construction re- 
quires that words and phrases be given 
their plain ordinary meaning unless a 
contrary purpose appears.—Department 
of Treasury v. Reinking, 32 N.B.2d 741. 

Iowa. Courts are at liberty to apply 
rules of construction only where stat- 
ute is of doubtful or uncertain mean- 
ing.—Hysink v. Board of Sup’rs of Jas- 
per County, 296 N.W. 3876. 


Where language of statute is plain 
and unambiguous and meaning there- 
of is clear, courts are not permitted 
to search for meaning beyond express 
terms of statute—Hysink y, Board of 
pa xs of Jasper County, 296 N.W. 


iowa. It is only when statute is am- 
biguous or of uncertain meaning that 
courts may apply rules of construction, 
and where language of statute is plain 
and meaning thereof clear, courts will 
not search for its meaning beyond ex- 
press terms of statute—Iowa Public 
Service Co, v. Rhode, 298 N.W. 794, 
230 Iowa 751. 

If legislative intent is clear, Supreme 
Court has nothing to do with conse- 
quences of statute, but if statute ig 
ambiguous or obscure, such court may 
properly consider results in interpret- 
ing it.—Iowa Public Service Co. y. 
Rhode, 298 N.W. 794, 230 Iowa 751. 

Ky. In construing. statutes, after 
applying ordinary rules, courts may 
transpose or even supply words when 
it is rendered necessary in order to 
effectuate the clear and manifest in- 
tention of the Legislature in enacting 
the statute—May y. Clay-Gentry-— 
Graves Tobacco Warehouse Co., 145 S. 
W.2d 84, 284 Ky. 502. 

Ky. If confusion still exists follow- 
ing a review of the statute as a whole 
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to determine legislative intent, then 
other considerations may be resorted 
to, prominent among which is the his- 
tory of legislation from time of its 
inception when first introduced until 
it became a completed enactment by 
both Houses of General Assembly and 
considered by governor if he acts with 
reference thereto within the constitu- 
tional limit of time—May v. Clay- 
Gentry-Graves Tobacco Warehouse Co., 
145 S.W.2d_84, 284 Ky. 502, 

La.App. In the construction of a 
law, its meaning must first be sought 
in the language employed, and, if that 
is plain it is the duty of the courts to 
enforce the law as written—Ramey Vv. 
Cudahy Packing Co., 200 So. 333. 

Me. Where statute was entirely free 
from technical words or phrases, it 
was to be construed according to the 
common meaning of language used 
therein.—Publiec Utilities Commission 
v. Congdon, 18 A.2d 312. 

Md. If meaning of a statute is un- 
ambiguous, legislature must be held 
to intend what is plainly expressed 
therein, but, if its meaning is doubt- 
ful, it may be necessary to look beyond 
the express language to determine the 
legislative intent—Webb v. Mayor and 
City Council of Baltimore, 19 A.2d 704. 

Mass. The words of a statute are to 
be construed according to their natural 
import in common and approved usage. 
—Commissioner of Public Works v. 
Cities Service Oil Co., 32 N.H.2d 277, 
308 Mass. 349. 

Mass. The legislature must be pre- 
sumed to have intended .what plain, 
homely English words used by it in 
statute plainly say.—Westgate v. Cen- 
tury Indemnity Co., 35 N.H.2d 218, 309 
Mass.. 412. 


Mich. Where language of a statute 
makes its meaning obscure, it is duty 
of courts to construe, giving statute a 
reasonable and sensible interpretation, 
but where its language is clear and 
unambiguous, it is only for courts to 
obey. and enforce statute.—Gardner- 
White Co. v. Dunckel, 295 N.W. 624, 
296 Mich. 225. 

Mich. If the language employed in a 
statute is plain, certain, and unambig- 
uous, no interpretation is necessary.— 
Cagis vy. Page, 299 N.W. 82, 298 Mich. 


Minn. Where a statute is free from 
ambiguity, it is court’s duty to give to 
the chosen language its plain meaning, 
Since it is only where the language 
of an act is ambiguous and needs, by 
reason of such ambiguity, to be judi- 
cially construed, that the history of 
such act should be resorted to for aid 
in its construction.—Rice v. City of St. 
Paul, 295 N.W. 529. 


Minn. A practical construction of 
statute ig but an aid to interpretation 
and is not to be resorted to unless 
such aid is required, and when sense 
of language used is made or becomes 
plain, the process of interpretation 
ends, since extraneous matters cannot 
be used to refute what is already ap- 
parent from the statute itself.—State v. 
Wm. O’Neil Sons Co., 296 N.W. 7. 

Miss. In interpretation of statutes, 
words in common use are to be con- 
strued in their natural, plain and ordi- 
nary signification—Dunn Const. Co. v. 
Craig, 2 So.2d 166, suggestion of error 
overruled 3 So.2d 834. 

Mo. Where language of a statute is 
plain and unambiguous, it may not be 
construed, but must be given effect as 
written.—_St. Louis Amusement Co. y, 
St. Louis County, 147 S.W.2d 667. 

Mo. In absence of ambiguity in stat- 
ute imposing a 2 per cent. premium 
tax on annuity premiums collected by 
a foreign insurance company, there ig 
no excuse for considering questions of 
legislative, departmental and strict con- 
struction. Mo.St.Ann. §§ 5690, 5722- 
5725, 5892, 5898, 5979, pp. 4350, 4366, 
4367, 4498, 4494, 4556.—State ex rel. 
cies Life Ins. Co. v. Lucas, 153 S.W. 

Mo.App. The legislative) intent must 
be determined from the ‘statute ag a 
whole, and all of its provisions har- 
monized if reasonably possible, and 
particular words may be given a 
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broader or a more restricted meaning 
than the dictionary definition, and, in 
extreme cases, words may be stricken 
out of the statute in order to harmo- 
nize it, since the reason of the law 
prevails over its letter—State ex rel. 
Bess v. Schult, 143 S.W.2d 486. 

Mont. In construing a statute, court 
must look to the language employed 
and the object sought to be accom- 
plished. Rev.Codes 1935, § 4.—State 
ex rel. Langan v. District Court of 
Seventeenth Judicial Dist. in and for 
Valley County, 107 P.2d 880, 131 A.L. 
R. 1474. 

Mont. Words used in statute must 
be construed according to their ordi- 
nary meaning.—State ex rel. Dunn v. 
Ayers, 113 P.2d 785. 

Neb. In construing a_ statute, effect 
must be given, if possible, to all its 
several parts, and no sentence, clause 
or word should be rejected as meaning- 
less or superfluous, if it can be avoid- 
ed, but the subject of the enactment 
and the language employed in its plain, 
ordinary, and popular sense should 
be taken into account in order to de- 
termine the legislative will—In re 
Edwards’ Estate, 294 N.W. 422. 

Nev. Where language of a statute 
is plain and unambiguous and_ its 
meaning clear and unmistakable, there 
igs no room for construction and the 
courts are not permitted to search for 
its meaning beyond the statute itself. 
—In re Walters’ Estate, 104 P.2d 968. 

Nev. Where the language of a stat- 
ute is plain, judicial construction is 
unnecessary.—Brooks v. Dewar, 106 P. 
2d 755. 

Nev. The court has power to con- 
strue an ambiguous statute, but cannot 
substitute a different one, no matter 
how unwise or unreasonable the statute 
under consideration may seem to be, 
but where true intention of the law- 
making body is not expressed by the 
Janguage employed when that language 
is given literal meaning, court should 
adopt construction which will carry 
out legislative intention.—Board of 
School Trustees of Las Vegas Union 
pores! Dist. No. 12 v. Bray, 109 P.2d 

Where meaning of statute is doubt- 
ful, courts consider the effect or con- 
sequences of proposed constructions, 
and if the language fairly permits, will 
avoid construing it in a manner which 
will lead to an unreasonable result.— 
Board of School Trustes of Las Vegas 
Union School Dist. No. 12 v. Bray, 109 
P.2d 274, 

Executive and administrative con- 
structions of statutes are inapplicable 
in construing the statutes where stat- 
utes are so clear, certain, and free 
from ambiguity as to require con- 
struction, but where their meaning is 
not clear and court must endeavor to 
construe them in conformity with real 
intention of Legislature, construction 
uniformly adopted for at least nine 
years by officials entrusted with ad- 
ministration of the provisions in ques- 
tion, while not conclusive, is of much 
persuasive force. Comp.Laws, § 5798, 
subd. 4(a); § 5799, subd. 2.—Board of 
School Trustees of Las Vegas Union 
ponent Dist. No. 12 v. Bray, 109 P.2d 


N.J.Sup. Where there was no ambi- 
guity in language employed in statute, 
there was no room for judicial con- 
struction.—Watters v. Wengle, 15 A.2d 
330, 18 N.J.Mise. 673. 


N.J.Sup. The Supreme Court, in con- 
struing statute, is obliged to give pur- 
poseful significance to words used by 
Legislature and if at all possible to 
give effect thereto —Lanning v. Hudson 
County Court of Common Pleas, 21 A: 
2d 295, 127 N.J.L. 10. 

N.Y. The Court of Appeals in inter- 
preting a statute must construe it in 
view of other statutes relating to the 
same subject matter in accordance with 
the sense of its terms and the inten- 
tion of the framers of the law.—Town 
of Putnam Valley y. Slutzky, 28 N.W. 
2d_ 860, 283 N.Y. 334, reversing 19 N. 
Y¥.S.2d 19, 259 App.Diy. 824, appeal 
granted 1$ N.Y.S.2d 1021, 259 App.Div, 

34, reargument denied 29 N.W.2d 665. 
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N.Y. The intention of framers of 
the law in enacting a statute is first 
to be sought from the words employed 
and, if language of statute is unam- 
biguous, and the words plain and clear, 
conveying a distinct idea, there is no 
occasion to resort to other means of 
interpretation.—Town of Putnam Val- 
ley v. Slutzky, 28 N.E.2d 860, 283 N. 
Y. 334, reversing 19 N.Y.S.2d 19, 259 
App.Div. 824, appeal granted 19 N.Y. 
§.2d 1021, 259 App.Div. 834, reargu- 
ment denied 29 N.H.2d 665. 

N.Y.Sup. Where statute is clear and 
unambiguous on its face, there is no 
room for strained construction based 
on speculation as_ to what Legislature 
may have intended—Abrams v. La 


Sar aN 21 N.Y.S.2d 891, 174 Misc. 
N.Y.City Ct. In construing a statute, 


words are to be taken in their ordi- 
nary and popular sense in absence of 
anything to the contrary in context of 
statute.—Gardner v. Roosevelt Hotel, 
24 N.Y.S.2d 261, 175 Mise, 610. 

Ohio App. Language of a _ statute 
should not be given a _ strained con- 
struction.—_Sheley v. Swing, 29 N.H.2d 
364, 65 Ohio App. 109. 

Ohio App. No rule of statutory con- 
struction need be applied when there 
is no ambiguity, inconsistency, obscur- 
ity, or doubt regarding legislative in- 
tent.—Flowers v. Rotary Printing) Co., 
31 N.E.2d 251, 65 Ohio App. 543. 

Ohio App. Although the court may 
construe statutes that are ambiguous, 
it may not change the plain reading 
thereof.—Shannon y. Hendrixson, 32 N. 
BH.2d 431. : 


Okl. Where the intention of the 
Legislature can be gathered from an 
entire statute, words may be modified, 
altered, or supplied to give the statute 
the force and effect which the Legisla- 
ture intended.—Keck y. Oklahoma Tax 
Commission, 108 P.2d 162. 

Okl1.Cr.App. The legislative intent 
should be sought in the ordinary mean- 
ing of the words of a statute, construed 
in view of the connection in which they 
are used, and of the evil to be remedied. 
—Wilkins vy. State, 104 P.2d 289. 

Ok1.Cr.App. The legislative intent 
should be sought in the ordinary 
meaning of the words of a _ statute, 
eonstrued in view of the connection in 
which they are used, and of the evil to 
Re remedied.—Couch v. State, 110 P.2d 

13. 

Or. Statutory rules of construction 
cannot be employed for the purpose 
of importing ambiguity into language 
where no ambiguity exists.—Inwall v. 
Transpacific Lumber Co., 108 P.2d 522, 

Or. Where it is necessary in order 
to give effect to legislative intent to 
convert words into the plural. or 
singular, the courts: are authorized to 


do so.—Haley vy. Sprague, 111 P.2d 
1031. 
Pa. Only when words of a statute 


are not explicit may intention of Leg- 
islature be ascertained by considering 
means of construction. 46 P.S. § 551. 
—Commonwealth y. Chester County 
suet & Power Co., 14 A.2d 314, 339 
Pas 9%. 


Pa.Super. Superior Court cannot as- 
sume an ambiguity in a statute for 
purpose of applying auxiliary rules. 
—Alwine v. Pennsylvania R. Co., 15 
A.2d 507, 141 Pa.Super. 558. 

Pa.Super. In absence of doubt or 
ambiguity, effect must be given to 
plain meaning of words used in statute. 
—Commonwealth v. Cohen, 15 A.2d 
730, 142 Pa.Super. 199: 

Pa.Com.Pl. If the interpretation of 
a statute is doubtful, then there are 
eertain rules of construction to which 
the courts must resort: 1. The ad- 
ministrative interpretation given to the 
act; The contemporaneous legisla- 
tive interpretation; 38. The conse- 
quences of a particular construction; 
4. A strict interpretation if the en- 
actment is in derogation of the com- 
mon law; and 5. A construction which 
will not put more power in an adminis- 
trative officer or board than the lan- 
guage clearly warrants.—Fire Ass’n of 
a tae vy. Taggart, 49 Dauph. 
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Where there is ambiguity as to the 
meaning of a statute, recourse may be 
had to such legislative or administra- 
tive interpretation to aid in its con- 
struction.—Fire Ass’n of Philadelphia 
vy. Taggart, 49 Dauph. 3886. 

a.Quar.Sess. A statute using clear 
and unequivocal language must be giv- 
en the plainly expressed meaning re- 
gardless of consequences.—Common- 
wealth v. Echnoz, 22 Erie 158. 

Pa.Orph. In construing statutes, ef- 
fect must be given, if possible, to 
every word used, and words and 
phrases must be construed according 
to their common and approved usage, 
as required by the Statutory Con- 
struction Act of May 28, 1937, P.L. 
1019, 46 P.S.. § 501 et seq.—In re 
Balthaser’s Hstate, 40 D. & C. 322, 33 
Berks 98. 

8.c. A statute is to be read and un- 
derstood according to the natural and 
obvious meaning and import of the 
language without resorting to subtle 
and forced construction for purpose of 
either limiting or extending its opera- 
tion.— Weston v. Board of Com’rs of 
Police Insurance and Annuity Fund, 13 
S.E.2d 600. 

S.C. If terms of a statute are clear 
and unambiguous, they must be taken 
and understood in their plain, ordinary, 
and popular sense, unless it clearly ap- 
pears from the context that the legisla- 
ture intended to use such terms in a 
technical or peculiar sense——Weston y. 
Board of Com’rs of Police Insurance 
and Annuity Fund, 13 S.H.2d 600. 

It is only where the intention of the 
legislature is vaguely or inadequately 
expressed, or where the terms of an 
act are equivocal, that court may re- 
sort to construction.—Weston v. Board 
of Com’rs of Police Insurance and An- 
nuity Fund, 13°S.E.2d 600. 

Tenn. The meaning of words used in 
a statute cannot be modified, supplied, 
enlarged or expanded except when nec- 
essary to effectuate an intent otherwise 
appearing.—Nashville Gas & Heating 

o. v. City of Nashville, 152 S.W.2d 
229, 177 Tenn. 590. 

The courts are not required to depart 
from primary meaning of words and 
statutory context in which they stand 
to find and apply an intention not oth- 
erwise apparent.—Nashville Gas & 
Heating Co. v. City of Nashville, 152 S. 
W.2d 229, 177 Tenn. , 


Tex.Civ.App. The words used in 
statute are presumed to have been 
chosen advisedly.—Lawyers Lloyds of 
Texas v. Webb, 150 S.W.2d 181, re- 
versed 152 S.W.2d 1096. 

Va. No technical words in statutes 
are taken to have been used in their 
ordinary sense and acceptation.—Board 
of Sup’rs of Amberst County v. Boaz, 
10 S.H.2d 498. 

Va. Where language used is plain 
and unambiguous, courts are not per- 
mitted to interpret that which needs no 
interpretation, and general rules for 
construction of constitutional or statu- 
tory provisions of doubtful meaning 
have no application.—Town of South 
Hill vy. Allen, 12 S.H.2d 770. 

Wash, statute will be held to 
mean exactly what it says, and rules 
of construction will not be applied, 
where language of statute is free from 
ambiguity.—Shelton Hotel Co. vy. Bates, 
104 P.2d 478. 


Wash. Words in title of statute 
must be taken in their common and 
ordinary meanings, and legislature can- 
not in body of act impose another or 
unusual meaning on term used in ti- 
tle without disclosing such _ special 
meaning therein. Const. art. 2, § 19.— 
De Cano v. State, 110 P.2d 627. 

Wash. Where language of statute is 
plain, free from ambiguity, and devoid 
of uncertainty, there is no room for 
construction.—_State ex rel. Washing- 
ton Mut. Sav. Bank y. City of Belling- 
ham, 111 P.2d 781. 

The local improvement guaranty aet 
of 1927 cannot be considered in con- 
struing similar act of 1925, since 1925 
act was not ambiguous and bases for 
levies under the two acts differ greatly. 
Laws Hx.Sess. 1925, c. 183; Laws 1927, 
ec, 209.—State ex rel. Washington Mut. 
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Sav. Bank v. City of Bellingham, 111 
P.2d 781. 

Wash, Where the language of the 
statute is clear, it is conclusive and 
there can be no construction where 
there is nothing to construe.—Smith vy. 
Department of Labor and Industries, 
113 P.2d 57. 

W.Va. The meaning of a statute is 
not to be altered by a change in the 
meaning attached to its terms by popu- 
lar usage since its enactment.—Norfolk 
& W. Ry. Co. v. Mingo County Court, 


15 8.B.2d 574. 
Wis. Words in statutes should be 
given their commonly understood 


meaning.—State ex rel. Green y. Clark, 
294 N.W. 25, 235 A cE 
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C.C.A.4.. Words employed in an act 
which had at the time a well-known 
meaning in the law are used in that 
sense unless the context requires the 
contrary.—Reynolds v. Commissioner 
of Internal Revenue, 114 F.2d 804. 

C.C.A.Mass Where statute deals 
with a particular trade or business 
such as insurance, technical insurance 
terms are used therein in sense in 
which such terms are generally used or 
understood in insurance business.— 
Massachusetts Protective Ass’n vy. U. S., 
ie F.2d 304, reversing 22 F.Supp. 

N.Y.Dom.Rel.Ct. Words having pre- 
cise and well-settled meaning in the ju- 
risprudence of a country have the same ~ 
sense in its statutes unless a different 
meaning is plainly intended.—Castellani 


v. Castellani, 28 N.Y.S.2d 879, 176 
Misc. 763 
S.C. Where a statute uses a word 


having a _ well-recognized meee in 
law, the presumption is that the Leg- 
islature intended to use the word in 
that sense.—Coakley v. Tidewater 
Const. Corporation, 9 §.H.2d 724, 194 
8.C. 284. 

Wash. Where the Legislature uses a 
term without defining it, if such term 
has a well-known meaning at common 
law, it will be presumed that the Leg- | 
islature used the word in the sense in 
which it was understood at common 
law.—Northern Pac, Ry. Co. y. Henne- 
ford, 113 P.2d 545. 


§ 579 
C.C.A.Or. The color and content of 
words of statute may vary with the 
ane Sore rea v. Bennett, 116 F.2d 
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C.C.A.N.M. Where enumerated or 
designated classes of persons or things 
in a statute are followed by general 
words, the general words must be con- 
fined to persons or things reasonably 
of the same kind, under the rule of 
“ejusdem generis,” but like many other 
rules, it is merely a rule of construc- 
tion to be used as an aid in ascertain- 
ing the legislative intent—Cain vy. 
Bowlby, 114 F.2d 519. 

Conn. Where general words follow a 
particular enumeration in a _ statute, 
they are intended to apply only to mat- 
ters of the same general character.— 
Griffin v. Fancher, 20 A.2d 95, 127 
Conn. 686, 134 A.L.R. 701, 

Ill. The principle of ejusdem gen- 
eris is not applied when it would de- 
feat the larger intent of the statute.— 


Peeei ei a Ulrich, 34 N.H.2d 393, 376 
ll. : 
N.Y.Co.Ct. Where amendment elimi- 


nating words “on public conveyances’ 
from title of statute making guilty of 
a misdemeanor any person who, by 
any offensive or disorderly act or lan- 
guage, shall annoy or interfere with 
any person in any place or with the 
passengers of any public stage, rail- 
road ear, ferry boat, or other public 
conveyance made no change in statute 
itself, construction of words ‘any 
place’ as meaning any public place as 
determined by the courts, remains the 
same under the rule of “ejusdem gen- 


eris’’. Penal Law, § 720.—People vy. 
Douglas, 29 N.Y.S.2d 206. ‘ 
N.C. Where words of general im- 


port, the subject of a statute, are fol- 
lowed by words of particular or re- 
stricted import relating to same sub- 
ject matter, the latter words will oper- 
ate to limit or restrict the former.—In 


= aa be ; 
sy oc ee ae 
an, 18 $.B.2d 544, 219 N.C 


tr.App. The term “ejusdem gen- 
is recognized as a rule of con- 
struction, and its application does not 
ange the rule that courts will en- 
ror to ascertain the true legislative 
nt in construiug statutes.—Wilkins 
State, 104 P.2d 289. = 
Com.Pl. Under § 33 of the Statu- 
onstruction Act of May 28, 1937, 
1019, 46 P.S. § 533, general words 
to be construed to take their mean- 
rom and be restricted by preced- 
articular words.—Petition of My- 
Sh Dia OF : 
om.Pl. Under the doctrine of 
m generis, it appears that the 
gislature did not want to burden the 
4iquor Control Board with a situation 
having any of its employees hold- 
any other public office where there 
ht be divided attention; the Legis- 
ature did not intend, however, to pre- 
it a situation where an ambitious 
nd worthy person in the employ of the 
urd could not maintain his status 


oodman y. Hitchler, 49 Dauph. 


In determining whether to ap- 
he rule “ejusdem generis,” if spe- 
words exhaust the class, general 
is following must refer to some 
ger genus and: be construed as em- 
ng something outside of the class 
f the special words.—Knoxtenn Thea- 
tres v. McCanless, 151 S.W.2d 164, 177 
enn. 497 


The rule of “ejusdem generis’ is sim- 
y a rule of construction to ascertain 
lative intent, not a cast-iron rule 
etting aside all other rules of con- 
ction, and can never be employed 
ont real purpose of the statute.— 
Knoxtenn Theatres v. McCanless, 151 
S.W.2d 164, 177 Tenn. 497. 
: e rule “ejusdem generis” is ap- 
as an aid in ascertaining legisla- 
intention, not to subvert it when 
ertained.—Knoxtenn Theatres v. Mc- 
Canless, 151 S.W.2d 164, 177 Tenn. 497. 
enn. Where the intent of a statute 
_ clear, general words will be re- 
strained to that intent, and words of 
arrower import will be expanded to 
mbrace and effectuate that intent.— 
Nashville Gas & Heating Co. v. City of 
on hville, 152 S.W.2d 229, 177 Tenn. 
W.Va. Under statute classifying 
property for purposes of taxation and 
_ providing that Class 1 shall include all 
money, notes, bonds, bills and accounts 
receivable, stock and-any other in- 
ible personalty, and that Class 4 
Il include all realty and personalty 
uated within municipalities, exclu- 
ve of Classes 1 and 2, the phrase 
“other intangible personal property”, 
under “ejusdem generis’ rule, refers 
- to intangibles evidencing indebtedness, 
which are “chattels personal’, and does 
not include ‘chattels real’, and lease- 
hold within a municipality must there- 
ie fore be assessed and taxed under Class 
4 rather than Class 1. Code 1931, 11- 
_ 8-5, as amended and re-enacted by 
Acts 1933, 2d Ex.Sess., c. 67, § 5; 
= Const. art. 10, § 1, as amended in 
-  1932.—Greene Line Terminal Co. vy. 
in Martin, 10 S.H.2d 901. 
7 § 581 
_ _U.S.Tex. The rule of “ejusdem gen- 
__eris’’ is applied as an aid in ascertain- 
ing the intention of the Legislature 
-_ and not to subvert it when ascertained, 
and the rule gives no warrant for nar- 
- rowing alternative provisions which 
| the Legislature has adopted with the 
purpose of affording added safeguards, 
_ =v. S. v. Gilliland, 61 S.Ct. 518, re- 
-_yersing 35 F.Supp. 181. 
Cal. The doctrine of “ejusdem gen- 
eris’ is but a rule of construction to 
“4 aid in ascertaining the meaning of the 
legislature, and may be used to carry 
. out, but not to defeat, the legislative 
intent,—People y. Silver, 108 P.2a 4, 
Be ered 714, prior opinion 102 P.2d 
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Mo.App. The maxim “ejusdem gen- 
eris” like the maxim ‘expressio unius 
est exclusio alterius’” is an aid to con- 

| struction of statute, not a rule of law, 


trary evidence — 
City of Caruthersv 
W.2d 80. ‘ he ‘t t 

Where it was apparent from various 
statutes that legislature intended to 
confer upon third class city power to 
enlarge its cemetery under law of emi- 
nent domain, the rule of “ejusdem 

eneris” was inapplicable. Mo.St.Ann. 
§§ 6719, 6807, 6826, 6852, 14068, pp. 
5587, 5620, 5632, 5658, 819.—City of 
Caruthersville v. Faris, 146 S.W.2d 80. 

The rule of “ejusdem generis” is 
that where in a statute general words 
follow the enumeration of particular 
classes, the general words will be con- 
strued as applicable only to things of 
the same general nature as those enu- 
merated.—City of Caruthersville  v. 
Faris, 146 S.W.2d 80. 

In determining meaning of phrase 
“other necessary public purposes” in 
statute providing private property may 
be taken by cities of third class for 
public use for purpose of establishing, 
opening, widening, extending or alter- 
ing any street, avenue, alley, wharf, 
ereek, river, watercourse, market place, 
public park or public square, or for 
establishing market houses, or for any 
other necessary public purposes, the 
rule of ‘“‘ejusdem generis” could not 
be invoked, since each of the specifical- 
ly enumerated purposes stood as a 
representative of a distinct class and 
did not derive any color from associa- 
tion with the others. Mo.St.Ann. § 
6852, 5658.—City of Caruthersville 
v. Faris, 146 S.W.2d 80. : 

OklLCr.App. The term “ejusdem 
generis” is recognized as a rule of 
construction, and its application does 
not change the rule that courts will 
endeavor to ascertain the true legisla- 
tive intent in construing statutes.— 
Couch vy. State, 110 P.2d 613. 

Or. The rule of “ejusdem generis”, 
that is, that general words following 
an enumeration of specific things are 
usually restricted to things of the 
same kind as those specifically enu- 
merated, is resorted to only as an aid 
in case of doubt regarding construc- 
tion of statute.—In re Freitag’s Estate, 
107 P.2d 978. 


©.C.A.Mo. The doctrine “expressio 
unius est exclusio alterius’’ is not one 
of universal application, but is to be 
applied only as an aid in arriving at 
intention and should not be followed 
to extent of overriding a different in- 


ten taac FOR Cer vy. Lowden, 121 F.2d 
645. 

C.c.A.Neb. The maxim “expressio 
unius est exclusio alterius’” is useful 


as a guide in determining the intention 
of legislature, but, if it clearly appears 
from language of act itself that it was 
not intended that the express mention 
of one excluded all others, the maxim 
is inapplicable-—Collins y. Russell, 114 
F.2d 334. 

D.O.N.Y. Where specific provisions 
are made in a statute, the implication 
is that all other provisions are exclud- 
ed.—uw. S. v. Forness, 37 F.Supp. 337. 

Ala. The expression of one thing in 
a statute is the exclusion of another.— 
aad of Birmingham v. Brown, 2 So.2d 

Cal.App. In construing statutes, ex- 
pression of one thing is the exclusion 
of another.—In re Watkins’ Estate, 104 
aee 389, subsequent opinion 108 P.2d 

Cal.App. The rules of expressio 
unius, and that penal statutes must be 
strictly construed in favor of accused, 
and that a special statute controls a 
general one, do not apply where to ap- 
ply, them would operate contrary to 
legislative intent.—Sobey v. Molony, 
104 P.2d 868. 

_ Del.Super. The maxim expressio un- 
ius est exclusio alterius, like all rules 
of construction, is applicable under cer- 
tain conditions to determine intention 
of law-making body when it is not 
otherwise clear, but it should never be 
permitted to defeat plainly indicated 
purpose of Legislature, and great cau- 
tion is required in application of the 
rw ale vy. Ramey Associates, 14 


power 


Mass. In construction of statute, ex- 
press mention of one matter excludes 
other similar matters not mentioned.— 
Spence, Bryson, Ine., vy. China Prod- 
ucts Co., 30 N.H.2d 885, 308 Mass. 81. 
Miss. Under the maxim of “Inclusio 
unius est exclusio alterius’, where a 
statute enumerates and _ specifies the 
subjects or things upon which it is to 
operate, it is to be construed as ex- 
cluding from its effect all those not ex- 
pressly mentioned, or, under a general 
clause, those not of like kind or classi- 
fication as those enumerated.—State ex 
rel. Whall y. Saenger Theatres Corpo- 
ration, 200 So. 442. 
A specific mention of one 
a statute implies the exclu- 
sion of other things.—Smull v. Delaney, 
25 N.Y.S.2d 387, 175 Mise. 795. 
Where statute expressly and spe- 
cifically defines the basic powers con- 
ferred and expressly defines the ex- 
ceptions, no others can be implied.— 
Smull vy. Delaney, 
175 Mise. “7.95. 
Ohio App. The canon of statutory 
construction that expression of one 
thing is the exclusion of others, like 
other canons of statutory construction, 
is only an aid in ascertainment of 
meaning of law and must yield when- 
ever a contrary intention on part of 
law maker is apparent.—State ex rel. 
Kipker v. City of Lima, 32 N.H.2d 488. 
Where a statute contains a grant of 
A enumerating certain things 
which may be done and also a general 
grant of power which, standing alone, 
would include these things and more, 
the general grant may be given full 
effect if context shows that enumera- 
tion was not intended to be exclusive. 
—State ex rel. Kipker y. City of Lima, 
32 N.H.2d 488. 
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C.C.A.N.J. A limiting clause in a 
statute should be restrained to the last 
antecedent unless the subject matter 
requires a different construction.—U. S. 
ran Santarelli v. Hughes, 116 F.2d 


La. ) rhe doctrine of the “last ante- 
cedent”, that relative and qualifying 
words, phrases, and clauses are to be 
applied to words or phrases immediate- 
ly preceding and not construed as ex- 
tending to others more remote, is 
merely an aid to construction and will 
not be adhered to where extension to 
a more remote antecedent is clearly 
required by consideration of the entire 
act.—Buras y. Fidelity & Deposit Co. 
of Maryland, 1 So.2d 552, 197 La. 378, 
annulling 198 So, 396, transferred 196 
So. 335, 195 La. 244. 

Md. In construing statutes, subse- 
quent clauses should not be limited by 
independent precedent clauses unless 
ones. is aN expressed.— 

e v. ayor an ity Counci 
Baltimore, 19 A.2d 704. Y Sey es 

N.M. Under the ‘last antecedent 
doctrine’, relative and qualifying 
words, phrases, and clauses in a stat- 
ute should be applied to the words or 
phrase immediately preceding and 
should not be construed ag extending 
a or Fee eee more remote.— 

n_re Goldsworthy’s Hstate, 115 P, 
627, 45 N.M. 406. Nien 

N.¥. In construing statutes, where 
general words occur at the end of a 
sentence, they refer to and qualify the 
whole, while, if they are in middle of 
a sentence, and sensibly apply to a 
particular branch thereof, they ‘are not 
to be extended to that which follows.— 
ee ae Valentine, 29 N.W.2d 65, 283 

Ave , reversing 17 N.Y.S.2d 
258 App.Div. 1038. Ade 

N.¥.Sur. The word “such”, when 
used in a statute, must, in order to be 
intelligible, refer to some antecedent, 
and will generally be construed to re- 
fer to the last antecedent in the con- 
text, unless some compelling reason ap- 
pears why it should not be so con- 
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25 N.Y.S.2d 387, 


r | been recognized 
ant ated 1 the courts in_the 
construction of statutes that a qualify- 
ing and limiting phrase relates only to 
the last antecedent.—Smith v. Depart- 
ue of Labor and Industries, 113 P.2d 
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Mont. The ordinary use of the word 
“or” is in the disjunctive and unless 
purpose of statute and intention of 
legislature is clearly otherwise, courts 
ordinarily interpret the use of the word 
“or” as having been used in the dis- 
junctive.—State ex rel. Goings v. City 
of Great Falls, 112 P.2d 1071. 
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C.C.A.Mass. The precise meaning of 
the word ‘debt’ or “indebtedness” in 


statute depends on purpose of statute. 
—Hamlen v. Welch, 116 F.2d 413. 

Ark. The word “shall” is defined as 
a future auxiliary, but is frequently 
used in statutes as a synonym of 
“must”.—Fort Smith Gas Co. v. Kin- 
cannon, 150 S.W.2d 968. 

Cal. Though term “owner” is gen- 
eric and, being of general application, 
is frequently applied to one having an 
interest in, or claim on, property less 
than an absolute and unqualified title, 
the ‘precise meaning of the word and 
of the word ‘own’, in a statute when 
not modified by other words indicating 
either qualified or absolute ownership, 
depends on the subject matter and 
surrounding circumstances.—Pacific 
Coast Joint Stock Land Bank of San 
Francisco v. Roberts, 108 P.2d 439, 16 
Cal.2d 800. 

Cal.App. The context and the ap- 
parent intent of the party or parties 
responsible for the use of the definite 
article “the” control in its interpreta- 
tion and construction rather than the 
strict grammatical definition of the 
word.—City of Oakland v. Hogan, 106 
Pi2d 987. 

Cal.App. The word “emergency” as 
used in legislative enactments does not 


always have precisely the meaning 
ascribed to it by legicographers.— 
Fennessey vy. Pacific Gas & LHlectric 


Cov.I16 Pi2d 479; 

Conn. In determining meaning of 
word ‘building’, recourse must be had 
to peculiar facts and circumstances of 
each particular case and provisions of 
statute or city building code using 
such word.—Middlesex Theatre v. Com- 
missioner of State Police, 20 A.2d 412, 
128 Conn. 20. 

Del. The word “necessary” in a stat- 
ute is susceptible of various meanings 
and must be construed in connection 
with what it is used, and as an adjec- 
tive it is defined as meaning indispens- 
able, requisite or essential.—State ex 
rel. Morford v. Tatnall, 21 A.2d 185. 

N.J.Sup. The word “willful” in leg- 
islative usage generally connotes evil 
intent or legal malice in the sense that 
it presupposes a conscious purpose to 
injure, or possibly wanton indifference 
to the natural consequences of the act, 
and an act is “willful” if it is done 
intentionally and designedly without 
justificationDuro Co. v. Wishnevsky, 
16 A.2d 64. 

N.Y.Dom.Rel.Ct. Prima _ facie, the 
word “child” or “children”, when used 
in a statute, will, or deed, means legi- 
timate child or children, and bastards 
are not within the quoted terms.—Cas- 
tellani v. Castellani, 28 N.Y.S.2d 879, 
176 Mise. 763. 

Pa.Quar.Sess. The word “child” or 
“children” when used in a statute or 
will means legitimate person or persons 
standing in that relation, unless the 
illegitimate are otherwise described so 
as to leave no doubt that they are to 
be included.—Commonwealth v. Clay- 
ton, 30 Del.Co. 405. 

§.C. Where the proper construction 
of a statute indicates that the word 
“practice” as used therein applies to 
a single act, the dictionary definition 
of the word, as meaning a continued 
and habitual performance of acts, can- 
not be taken into account.—State v. 
Blackwell, 13 S.E.2d 433, 196 S.C. 313. 


aia 
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Wyo. The term “sale,” considered 
without its context, denotes every class 
of sale, and ordinarily would include 
a sale mentioned in a subsequent stat- 
ute, if not inconsistent therewith, and 
comes within general scope and policy 
of the law.—Board of Com’rs of Big 
Horn County v. Bench Canal Drain- 
age Dist., 108 P.2d 590. 
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U.S. In interpreting a statute, courts 
have some scope for adopting a re- 
stricted rather than a literal or usual 
meaning of its words where acceptance 
of the literal or usual meaning would 
lead to absurd results or would thwart 
obvious purpose of the statute, but 
courts are not free to reject the literal 
or usual meaning where no such con- 
sequences follow and where such mean- 
ing appears to be consonant with pur- 
poses of the statute as declared by 
Congress and plainly disclosed by its 
structure.—Helvering v. Hammel, 61 
S.Ct. 368, 1381 A.L.R. 1481, reversing 
Commissioner of Internal Revenue v. 
Hammel, 108 F.2d 753, certiorari grant- 
ed Helvering v. Hammel, 60 S.Ct. 1077, 
310 U.S. 619, 84 L.Ed. 1393. 

C.C.A.6. The words of a statute are 
generally understood in their usual 
and most ordinary signification and ac- 
cording to their general and popular 
use rather than according to strict 
grammatical usage.—Detroit Edison Co. 
v. Securities & Hxchange Commission, 
119 F.2d 730. 

C.C.A.Ky. In carrying out legisla- 
tive purpose, which is sole object of 
all rules of statutory construction, 
courts are not always confined to liter- 
al meaning of statute, and to this end 
will disregard punctuation and literal 
import of words used, when reason of 
the law igs indicated by its general 
terms and adherence to its strict verb- 
iage or punctuation will defeat its pur- 


pose—Hgyptian Supply Co. v. Boyd, 
117 F.2d 608. 
D.C.Md. The danger that courts’ 


conclusions concerning legislative pur- 
pose will be unconsciously influenced by 
the judges’ own views or by factors 
not considered by the enacting body, 
does not justify acceptance, of a lit- 
eral interpretation dogma which with- 
holds from the courts available infor- 
mation for reaching a correct conclu- 
sion.—Missel v. Overnight Motor Transp. 
Co., 40 F.Supp. 174. 

Cal.App. Although it is not within 
the province of the District Court of 
Appeal to legislate by judicial decision, 
it cannot put a strained construction on 
language used nor nullify the intention 
of the legislature in enacting or amend- 
ing the statute, when its intention 
seems clear from all the legislative en- 
actments on the same subject and con- 
fusion or an unreasonable result would 
be reached by giving literal effect to 
exact language used in one _ section 
treating with subject dealt with in oth- 
ers.—Kauke v. Lindsay Unified School 
Dist., 115 P.2d 576. 

Where language of statute is subject 
to two interpretations it is the inten- 
tion of the legislature which must be 
given effect and not the literal inter- 
pretation of one portion of the statute. 
—Kauke v. Lindsay Unified School 
Dist., 115 P.2d 576. 

App.D.C. Where statutory language 
imports less than the framers of the 
legislation intended, the effect of the 
enactment must be determined not al- 
together by the literal sense, but as 
well by the accepted principles of in- 
terpretation.—Neufield y. U. 8., 118 F. 
2d 375. 

Fla. Whenever legislative intent can 
be ascertained or determined by lan- 
guage used in a statute, considered in 
its ordinary and grammatical sense, 
rules of statutory construction are un- 


pretation are unnecessary a 
plicable-—Clark v. Kreidt, 199 | 
Ga. All parts of statute 
preserved, but legislative in 
be effected even though some v 
may have to be eliminated, and leg 
oS Layee Wie proved) over liter 
port of words.—Carroll v. Ragsda) 
S.H.2d 210. et 
_ ill, In ascertaining legislative inte 
in a statute, significance of langua 
in statute, disclosed in legislative 
sign, will control rather than ~ 
meaning of language employe 
each part of statute must be re: 
construed in light of gener 
expressed in entire statute.—U. 
dustrial Alcohol Co. v. Nudel 
N.E.2d 594, 375 Ill. 342. fi 


Mass. 


tive body, the history of the 
prior legislation, contemporary custo 
and conditions and the system of 
tive law of which they are part, | 
in the light of the Constitution 
common law.—Commissioner of 

Works v. Cities Service Oil Co., 32 
2d 277, 308 Mass. 349. i 


Nev. The court has power to | 0 
strue an ambiguous statute, but cann 
substitute a different one, no 
how unwise or unreasonable thi 
ute under consideration may se 


guage is given literal meaning, c 
should adopt construction which 
carry out legislative intention.—B 
of School Trustees of Las Vegas 
Sopot Dist. No. 12 v. Bray, 1 


understood primarily according to 
grammatical sense, unless it is appar 
ent that the author intended som his 
different.—In re Goldsworthy’s Hsta 
115 P.2d 627, 45 N.M. 406. Za 
N.Y.App.Div. The courts 
confined to the literal meaning of t! 
words in a statute and, when the 
tention can be collected therefrom, ma. 
modify or alter -words so as to obvia 
all inconsistency with such intention. 
—Commissioner of Taxation and i 
nance v. Riger Bldg. Corporation 
N.Y.S.2d 378, 260 App.Div. 358, appea 
denied 23 N.Y.S.2d 832. Appeal gra i 
ed. Be 
N.Y.Sup. Generally, the intent of the 
Legislature is i obj. 
sought in construction and interpre fe 
tion of statutes, and courts do not fa- 
vor a departure from literal construc- 
tion unless context or surrounding cir- 
cumstances indicate that the literal 
wording does not express the act 
intent of Legislature-—American Doe 
Co. v. City of New York, 21 N.Y.S.2d — 
943, 174 Misc. 813. : hee 
Okl. Where the legislative intent is 
plainly discernible from the provisions 
of a statute when considered as a 
whole, the real purpose and intent of Von 
the legislative body will prevail over — 
the literal import of the words em- ~ 
ployed.—Keck v. Oklahoma Tax Com- 
mission, 108 P.2d 162. \ 


Okl. Where literal meaning of a 
statute would result in great incon- 
venience or lead to absurd consequences 
which the legislature could not have 
contemplated, the courts are bound to 
presume that such consequences were 
not intented and to adopt a construc- 
tion which will promote the ends of 
justice and avoid the absurdity.—Tay- 
lor v. Langley, 112 P.2d 411. 

See Rex v. Lee Sha Fong [1940] 3 
Dom.L.R. 317. H y 
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©.C.A.2. The English doctrine that 
the punctuation of a statute shall not 
count does not apply in this country. 
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ust be found in the language he has 
resumed to know the 

g ram- 
.—Fielderest Dairies v. City of Chi- 
), ie F.2d 132, reversing 35 F. 
.Ky. Punctuation is a fallible 
d of the meaning of a statute 
resorted to only as a last resort 
nstruing doubtful statutes.— 
an Supply Co. v. Boyd, 117 F.2d 


tuation marks are no part of 
and to determine legislative in- 
unctuation will be disregarded 
phrase repunctuated if neces- 
order to arrive at natural 
g of the words employed.— 
ian Supply Co. v. Boyd, 117 F.2d 


ae : 
earrying out legislative purpose, 
ch is sole object of all rules of stat- 
ory construction, courts are not al- 
-eonfined to literal meaning of 
1 disregard 
import of 
of the law 


. The reference to section 20 
Anti-Trust Act in provision of 
Labor Standards Act giving 
federal courts jurisdiction to 
‘ain violations of the Fair Labor 
andards Act, “subject to the provi- 
f section 20 (relating to notice 
osite party}” of the Anti-Trust 
s a clerical error, the intention 
Congress being to refer to section 
the Anti-Trust Act, and hence a 
iff in injunction action under the 
abor Standards Act is not re- 
| to show irreparable injury as 
red by section 20 of the Anti- 
Act, Fair Labor Standards Act, 
, 29 US.C.A. § 217; Anti-Trust 

§°20, 29 U.S.C.A. § 52; - 28 
A, § 381.—Fleming vy. Salem’ Box 
8 F.Supp. 997. 
alpable clerical 
wn, should not override legislative 
rention.—Fleming v. Salem Box Co., 
J Supp. 997. 


Punctuation is seldom conclu- 
construing statutes, and is often 
garded entirely in order to fix 
meaning of statute—Coleman v. 
, 37 F.Supp. 273.. 

rk. Under statute providing that 
reign corporation doing business in 
_ the state shall pay annually an income 
tax ‘on the Corporation” of its entire 
net income as now determined by the 
me tax laws of Arkansas, quoted 
ds are meaningless but construed 
light of prior statute providing that 
reign corporation shall annually pay 
income tax equivalent to two per 
cent. “‘of a proportion” of its entire net 


error, clearly 


. 


‘proportion” and as so construed the 
statute is not void. Laws 1941, Act 
PAVE 1, 2(A) (B); Pope’s Dig. § 
} .—Hardin v. Fort Smith Couch 
& Bedding Co., 152 S.W.2d 1015. 
Cal.App. Where School Code provid- 
ed that on consolidation of “one or 
more” school districts in which average 
daily attendance for preceding school 
- year was less than 850 pupils with dis- 
_ trict in which average daily attendance 
was or might become 850 or more pu- 
pils, the regular three-year probation- 
ary period should be served after ef- 
fective date of consolidation by any 
obationary employee who had been 
ving in district of less than 850 
erage daily attendance, and in an 
amendment, the quoted words were 
changed to “two or more’, but in a 
later amendment the original wording 
was restored, the substitution of words 
“two or more” in the first amendment, 
was regarded as resulting from a typo- 
graphical error and as not expressing 
true intention of the ‘legislature in 


eT ee aren - 


amending the provision. School Code, 
5,667.—Kauke vy. Lindsay Unified 
¢chool Dist., 115 P.2d 676. 


! 24 
there was passe 


sentatives and certifi 
following House Bill, to wit: 


Givens, of Hillsborough County, Flor- 
ida”, the fact that closing quotation 
mark was placed at end of the act in- 
stead of after the quoted title of the 
House Bill was a “misprision’” and did 
not have the effect of making the act 
merely a recitation of a thing which 
transpired in the legislative session of 
1937. Acts 1939, c. 19550.—State ex. 
rel. Givens v. Holland, 2 So.2d 735. 

In order to give effect to the evident 
purpose of a statute as a whole or 
some phase of it which is repugnant to 
the remainder or imperfectly expressed, 
the words and phrases of statute may 
be transposed so as to accord with 
rather than defeat the manifest legis- 
lative intent.—State ex rel. Givens v. 
Holland, 2 So.2d 735. 

Ga.App. Under income tax statute 
providing that net income of an estate 
or trust shall be computed in same 
manner and on same basis as in case 
of an individual except that an exemp- 
tion of $1,000 shall be allowed ‘‘only” 
to a fiduciary acting in designated ca- 
pacities, a comma should be inserted 
after quoted word to perfect construc- 
tion of statute to express intention 
of legislature that only an exemption 
of $1,000 shall be allowed to designated 
classes of fiduciaries, and insertion of 
comma for such purpose is within 
purview of statute. Ga.Code Ann. § 
92-3106(h); Code, § 102-102(9).—¥For- 
rester v. Trust Co. of Georgia, 15 S.E. 
2d 559. 

La. Punctuation cannot control con- 
struction of statute against the mani- 
fest intent of the Legislature, and court 
will punctuate or disregard punctuation 
to ascertain and give effect to the real 
intent. Rev.Civ.Code, art. 18—Buras 
vy. Fidelity & Deposit Co. of Maryland, 
1 So.2d 552, 197 La. 378, annulling 198 
So. 396, tramsferred 196 So. 335, 195 
La. 244, 

Md. Punctuation may, when mean- 
ing of statute is uncertain, be looked 
to in ascertaining the real meaning, or, 
if punctuation gives statute a reason- 
able meaning apparently in accord with 
legislative intent, it may be used as an 
additional argument for adopting liter- 
al meaning of words of statute thus 
punctuated.—Webb v. Mayor and City 
Council of Baltimore, 19 A.2d 704. 

N.M. In construing a statute, the 
court will disregard punctuation or 
will repunctuate to arrive at the legis- 
lative meaning.—City of Roswell y. 
Hall, 112 P.2d 505, 45 N.M. 116. 

N.M. Where the purpose and intent 
of a statute has been arrived af, it 
is appropriate to transpose words and 
phrases to carry out the manifest in- 
tent. Comp.St.1929, § 139-102.—State 
ex rel. Dresden v. District Court of 
Second Judicial Dist. in and for Ber- 
eae County, 112 P.2d 506, 45 N.M. 


Pa.Super. The punctuation of a sen- 
tence in a statute is not controlling 
and does not require court to ignore 
obvious legislative intent and reach 
an absurd result.—In re Change of 
Road in Towamensing Tp., Carbon 
County, 18 A.2d 468. . 

Pa.Com.Pl, Punctuation is not part 
of a statute and should not control its 
interpretation.—Ingersoll v. City of 
Philadelphia, 37 D. & C. 648. 

Pa.Com.Pl. The punctuation of a 
statute shall not control or affect the 
determination of the Legislature’s in- 
tention in enacting the statute-—Over- 
brook Steam Heat Co. v. Common- 
wealth, 40 D,. & C. 401, 50 Dauph. 120, 

Wyo. The word “‘literally” as used 
in the provision of the Unfair Com- 
petition and Discrimination Act that 
the act shall be literally construed so 
that its beneficial purposes may be sub- 
served, is obviously a mistake, and 
should have been “liberally”. Laws 
Wyo.1937, ¢. 73, § 12.—Civie Ass’n of 
Wyoming vy. Railway Motor Fuels, 116 
P.2d 236, 
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Ark, Statutes should receive a com- 


Granting a Pension to Darwin Branch 


conte 

the p wi 
stituted or supplie Ps 
No. 10 Water Pipe Line Imp 

Dist. No. 1, 145 S.W.2d 344. ! 

Ind. Where legislative intention in 
the first instance is plain, and consist- 
ent with ordinary rational conceptions, 
but by typographical error its intention 
is not correctly reported in published 
act, and wording of re-enactments fol- 
lows published act rather than original 
language of enrolled act, only because 
of inadvertence or mistake, courts are 
not required to perpetuate the error 
and ascribe to Legislature an intention 
which it obviously never had, by fol- 
lowing language of the re-enactments. 
—Kos vy. State ex rel, Metzler, 31 N. 
E.2d 50. 

Miss. The word “and” in_ statute 
providing that judges of the Supreme, 
cireuit, and chancery courts ‘and” 
conservators of the peace throughout 
the state, and each judge of the county 
eourt and every justice of the peace is 
such within his county, should be 
“are”, Code 1930, § 1320.—Martin v. 
State, 199 So. 98. 
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D.C.N.J. Courts will not interpret 
a statute in such a manner as to re- 
gard parts thereof as surplusage unless 
no other construction is reasonably 
possible-—Howell v. Port of New York 
Authority, 34 F.Supp. 797. 

Cal.App. Unless the exigencies of a 
situation from a consideration of a stat- 
ute imperatively demand. that 
word, phrase, or sentence thereof be 
disregarded, rendered useless, or de- 
prived of meaning, no such word, 
phrase, or sentence should be consider- 
ed unnecessary or surplusage.—Los An- 
geles County v. Emme, 108 P.2d 695. 

Ga. All parts of statute should be 
preserved, but legislative 
be effected even though some verbiage 
may have to be eliminated, and legisla- 
tive intent will prevail over literal im- 
Ror of words.—Carroll v. Ragsdale, 15 

.H.2d 210. 

Kan. In construing statute, it is 
fundamental rule, to which all other 
rules are subordinate, that Legisla- 
ture’s purpose or intent, when ascer- 
tainable from statute, governs, though 
words, phrases or clauses at some 
place in statute must be omitted or 
inserted.—Hunziker y. School Dist. No. 


26, Sheridan County, 109 P.2d 115, 153. 


Kan, 102 

Mo.App. The legislative intent must 
be determined from the statute as a 
whole, and all of its provisions har- 
monized if reasonably possible, and 
particular words may be given a 
broader or a more restricted meaning 
than the dictionary definition, and, in 
extreme cases, words may be stricken 
out of the statute in order to har- 
monize it, since the reason of the law 
prevails over its letter.—State ex rel. 
Bess v. Schult, 143 S.W.2d 486. 
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Ark. Statutes should receive a com- 
mon-sense construction, and, where one 
word has been erroneously used for an- 
other or a word omitted and the con- 
text affords a means of correction, the 
proper word will be deemed substituted 
or supplied.—Page v. Highway No. 10 
Water Pipe Line Improvement Dist. 
No, 1, 145 S.W.2d 344. 

Fla. Where a reading of statute, 
prohibiting appointment of nonresident 
as personal representative of estate ex- 
cept in certain specified cases, left no 
doubt of state’s purpose, if the word 
‘not’ was supplied in portion of title 
reciting that prohibition should not ap- 
ply in case of persons standing in 
specified degrees of relationship to de- 
cedent, the word ‘not’? would be sup- 
plied so as to harmonize title with pro- 
vision of statute making such excep- 
tion applicable to such relatives of de- 
cedent ‘‘not” residing in state, thereby 
eliminating objection that title did 
not express subject matter of statute 
as required by Constitution. Acts 
1933, ¢. 16108, § 88, as amended by 
Acts 1939, c, 19671, § 1, and subd, F; 


some 


intent shall — 
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Const. art. 8, § 16.—In re Sherman’s 
Estate, 1 So.2d 727. 
Kan. In construing statute, it is 


fundamental rule, to which all other 
rules are subordinate, that Legisla- 
ture’s purpose or intent, when ascer- 
tainable from statute, governs, though 
words, phrases or clauses at some place 
in statute must be omitted or inserted. 
—Hunziker y. School Dist. No. 26, 


Sheridan County, 109 P.2d 115, 153 
Kan. 102. 

Ky. In construing statutes, after ap- 
plying ordinary rules, courts may 


transpose or even supply words when it 
is rendered necessary in order to effec- 
tuate the clear and manifest intention 
of the Legislature in enacting the stat- 
ute.—May v. Clay-Gentry-Graves Tobac- 
co Warehouse Co., 145 S.W.2d 84, 284 
Ky. 502. 

Ky. Courts may insert words or 
phrases into an act of legislation by 
construction only when it is necessary 
in order to rescue enactment from ab- 
surdity or to effectuate a purpose made 
obvious by other portions.—Barker v. 
Stearns Coal & Lumber Co., 152 S.W. 
2d 953, 287 Ky. 340. 

Okl. Where the intention of the Leg- 
islature can be gathered from an entire 
statute, words may be modified, alter- 
ed, or supplied to give the statute the 
force and effect which the Legislature 
intended.—Keck v. Oklahoma Tax Com- 
mission. 108 P.2d 162. 
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_ U.S.N.Y. The connotation of a term 
in one portion of an act may be clari- 
fied by reference to its use in other por- 
tions of the act.—U. S. v. Cooper Cor- 
poration, 61 S.Ct. 742, affirming 114 
F.2d 413, affirming 31 F.Supp. 848, cer- 
tiorari granted 61 S.Ct. 141. 

C.C.A.3. 
piecemeal 


Statutes are not to be read 
because particular phrases 


may derive content from the context.—. 


Co. v. Commis- 
117 F.2d 


C.C.A.6. The words and phrases used 
in the Publie Utility Holding Company 
Act should have a rational construc- 
tion, and the act as a whole should 
be construed to carry out the purpose 
of the Congress in its enactment. Pub- 
lic Utility Holding Company Act of 
1935, § 1 et seq., L5°US CA, § .797'et 
seq.—Detroit Edison Co. v. Securities 
& Exchange Commission, 119 F.2d 730. 

C.C.A.I1]. In determining extent and 
scope of powers granted to National 
Labor Relations Board by certain pro- 
visions of the National Labor Relations 
Act, relating to investigation and pre- 
vention of unfair labor practices, it is 
necessary to look to purpose and ob- 
jectives, generally, of the entire Act. 
National Labor Relations Act, §§ acy 
L0(a,b)y Ti), 29 U-S.C.A. §§ 159(c), 
160(a, b), 161(1).—National Labor Re- 
gious Board vy. Barrett Co., 120 F.2d 


C.C.A.Mont. The General Railroad 
Right of Way Act is to be read as 
whole and effect given, if possible, to 
all of its provisions. 43 U.S.C.A. § 
934 et seq.—MacDonald v. U. S., 119 F. 
2d 821, affirming U. S. v. Great North- 
ern R. Co., 32 F.Supp. 651. 

C.C.A.S.C. A statute should be inter- 
preted both as a whole and in the light 
of its general scope, tenor, and purpose. 
—Berry v. Atlantic Greyhound Lines, 
114? 2d" 255. 

C.C.A.S.D. The traffic laws of South 
Dakota must be considered as a whole 
and the various provisions harmonized. 
SDC 44.0309, 44.0318, 44.0321.—Nielsen 
y. Richman, 114 F.2d 343. 

C.C.A.Tex. A statute must be con- 
strued in accordance with intent of leg- 
islature as expressed in language of 
statute as a whole, and its meaning 
may not be sought by court in vague 
penumbrae of wishes and desires of its 
proponents or opponents as expressed 
in debates.—Fleming v. wit Ect elo 
Corporation, 121 F.2d 207, affirming 
A. H. Belo Corporation v. Street, 36 F, 
Supp. 907. i 

D.C.Cal. In construing statute, par- 
ticular clauses and phrases should not 
be studied as detached expressions, but 
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rae of Internal Revenue, 
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every part of statute must be consid- 
ered in fixing meaning of any of its 
parts.—In re Imperial Irr. Dist., 38 F. 


Supp. 770. 

D.C.Del. The Hlkins Act must be 
considered as a whole. Elkins Act §§ 
1-3, as amended, 49-U.S.C.A. §§ 41-43. 
—U. §. vy. Phillips Petroleum Co., 36 
F.Supp. 480. 

D.C.Ohio. The Fair Labor Standards 
Act must be looked at as a whole and 
intention of Congress arrived at there- 
from. Fair Labor Standards Act § 1 
et seq., 29 U.S.C.A. ; 201 et seq.—Wil- 
liams y. General Mills, 39 F.Supp. 849. 

Ala. The entire Jefferson County 
Civil Service Act should be considered 
in order to ascertain its meaning, and 
not just one extract from it. Gen.Acts 
1935, p. 691; Gen.Acts 1939, pp. 542, 
675.—City of Bessemer y. Personnel 
Board for Jefferson County, 199 So. 
815, 240 Ala, 411. 

Ariz. The several provisions of a 

statute should be considered together 
in the light of the general purpose 
and object of the act, and so as to 
give effect to the main intent and pur- 
pose of the legislature as therein ex- 
ey pear Nc v. Gila County, 107 P.2d 
377. 
‘If possible, a statute should be so 
construed as to render it a consistent 
and harmonious whole, and if different 
portions seem to conflict, they should, 
if practicable, be harmonized.—Hill v. 
Gila County, 107 P.2d 377. 

Ark. Generally, a tax cannot be im- 
posed except by express words indicat- 
ing that purpose, and the legislative 
intention must be gathered from con- 
sideration of entire act and any am- 
biguity or doubt must be resolved in 
favor of the taxpayer and against the 
taxing power.—Hardin v. Fort Smith 
Couch & Bedding Co., 152 S.W.2d 1015. 

Cal. A statute will be given its full 
effect, as far as possible, and will be so 
construed that the whole may stand 
and that each part thereof may have 
the meaning and effect which, from the 
act as a whole, appears to have been 
intended.—People v. Silver, 108 P.2d 4, 
eee rau 714, prior opinion 102 P.2d 

Cal.App. The intention of the legis- 
lature will be determined so far as pos- 
sible from the language of the statute, 
read as a whole, and if the words of 
the enactment, given their ordinary and 
popular signification, are reasonably 
free from ambiguity, the courts will 
look no further to ascertain statute’s 
meaning.—Taylor vy. Lundblade, 111 P. 
2d 344. 

Cal.App. Where language of statute 
is subject to two interpretations it is 
the intention of the legislature which 
must be given effect and not the literal 
interpretation of one portion of the 
statute—Kauke y. Lindsay Unified 
School Dist., 115 P.2d 576. 

Colo. Effect should be given to every 
clause and section of a statute, if pos- 
sible-—People y. Rapini, 112 P.2d 551. 
107 Colo. ‘363, 134 ACL-R. ~5if5, 


Conn. A court in determining legis- 
lative intent must look beyond the lit- 
eral meaning of the words of the stat- 
ute to the history of the statute, its 
language considered in all its parts, the 
mischief it was designed to remedy, 
and the policy underlying it.—Water- 
bury Sav. Bank vy. Danaher, 20 A.2d 
455, 128 Conn. 78. 

Fla. The statute relating to man- 
slaughter growing out of operation of 
an automobile while the operator is 
intoxicated must be read with reference 
to its manifest intent and spirit, and 
cannot be limited to the literal mean- 
ing of a single word, and must be 
construed as a whole and interpreted 
according to the sense in which the 
words are employed; regard being had 
to the plain intention of the legislature. 
Comp.Gen.Laws 1927, § 7749.—Barring- 
ton v. State, 199 So. 320. 

Fla. In construing statute, legisla- 
tive intent as gleaned from a considera- 
tion of entire enactment is to be con- 


wopred. sHoneband vy. Manly, 2 So.2d 
Ga. A statute must be examined as 
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a whole and its different provisions re- 
conciled if possible, and general scheme 
and purpose of legislation is proper 
criterion for its construction.—Carroll 
v. Ragsdale, 15 S.H.2d 210. 

Ii. In construing statutes 
should consider every part and give 
sensible and intelligent meaning to 
every provision so far as is possible, 
and legislative intent must be found in 
the act and court must take words 


found in statute accoruing to their or-- 


dinary and usual meaning.—Illinois 
Cent. R. Co. v. Village of South Pekin, 
29 N.H.2d 590, 874 Ill. 4381, reversing 
First Nat. Bank vy. Village of South 
Pekin, 25 N.H.2d 87, 308 IlLApp. 269, 
transferred from 21 N.H.2d 765, 871 
Ill. 605. 

Ill. In ascertaining legislative intent 
in a statute, significance of language 
in statute, disclosed in legislative de- 
sign, will control rather than literal 


meaning of language employed, and — 


each part of statute must be read and 
construed in light of general intent 
expressed in entire statute——U. 8. In- 
dustrial Alcohol Co. v. Nudelman, 31 
N.E.2d 594, 375 Ill. 342; 

Ill, The entire Retailers’ Occupation 
Tax Act, including all of the sections, 
must be construed together to ascertain 
the intent of the legislature. Smith- 


Hurd Stats. c, 120, §§ 441, 441a, 442,. 


443, 444, 444a, 444¢, 444e-444g, 445, 
447, 449, 451.—People ex rel. Swart- 
child & Co. v. Carter, 35 N.E.2d 64, 


376 Ill. 590. 

Il.App. All parts of a statute must 
be read together in order to arrive at 
the proper construction—Grosse vy. 
Terminal R. Ass’n of St. Louis, 29 N. 
E.2d 1018. 

IlApp. In determining the meaning 
of a particular section or part of a 
statute and the intent of the General 
Assembly, the whole of the act and all 
acts in pari materia are to be con- 
sidered.—People ex rel. Village of 
Hinsdale v. Board of Sup’rs of Du 
Page County, 33 N.E.2d 761, 309 I). 
App. 609. 

Ii.App. When words appear more 
than once in a statute, it will be pre- 
sumed that the general assembly in- 
tended to attribute to them the same 
meaning throughout, unless there is 
something to show that a different 
meaning was intended.—In re Gilbert’s 
Estate, 35 N.E.2d 400, 311 Ill. App. 28. 

The word “residing” as used in the 
section of the Administration Act deal- 
ing with the allowance to the children 
of a parent who dies without leaving a 
surviving spouse should be given the 
same meaning as when used in the sec- 
tion of the Administrative Act dealing 
with a widow’s award. Smith-Hurd 
Stats. ec. 3, §§ 75, 78—In re Gilbert’s 
Estate. 35 N.W.2d 400, 311 IllApp. 28. 


Ili.App. In the construction of stat- 
ute, courts should consider every part 
thereof and give sensible and intelligent 
meaning to every provision so far as 
possible, but legislative intent must be 
found in the statute, and the court must 
take the words found in the statute ac- 
cording to their ordinary and usual 
meaning. Oliver v. Retirement Board of 
Municipal Employees’ Annuity & Bene- 
fit Fund of Chicago, 35 N.H.2d 405, 
311 IllApp. 388, transferred 32 N.H.2d 
166, 875 Ill, 641. 

Ind. The same word used in the 
same manner in different places in the 
Same statute is presumed to be used 
with the same meaning.—Department 
of Treasury of Indiana v. Muessel, 32 
N.E.2d 596, 

Ind.App. The meaning to be given 
to a statutory phrase must be deter- 
mined by consideration of the entire 
statute——Department of Treasury v. 
Reinking, 32 N.H.2d 741. 

Iowa. In interpreting any provision 
of Unemployment Compensation: Law, 
court should consider entire act and 
construe its various provisions in light 
of their relation to whole act. Code 
1939, § 1551.07 et seq—Iowa_ Public 
Service Co. v. Rhode, 298 N.W. 794, 230 
Iowa 751. 

Kan. In 
legislative 


statute, the 
to: be deter- 


eonstruing a 
intention is 


court 4) 


* 


e 7 & re 4 * 
a general consideratio 
t, and effect must be given, 
le, to the entire statute and 
e] art thereof—Wiggans v. Ryan, 
6 P.2d 711, 152 Kan, 629. — 
ee reining legislative intent, 
ates on the same subject should 
construed as a whrole—Wiggans v. 
an, 106 P.2d. 711, 152 Kan. 629. 
interpretation of statutes, 
must ascertain intention and pur- 
e of Legislature, and in arriving at 
‘onclusion statute under consider- 
as a whole should be looked to, 
f from such comprehensive view 
mbiguity or confusion may be un- 
d and corrected, it should be so 
ged.—May v. Clay-Gentry-Graves 
obacco Warehouse Co., 145 S.W.2d 84, 
4 Ky. 502. : 
ss. The statute regarding use and 
cupation of part of public street in 
ton for purchase, sale, storage, or 
splay of merchandise or other arti- 
; must be read and construed as a 
e, St.1907, c. 584, §§ 1-9; § 10, 
amended by St.1909, ¢c. 329.—Com- 
wealth v. Pascone, 33 N.E.2d 522, 


ass. 591. 
ch. In construing a statute, the 
tire statute must be read and inter- 
ation must be given to a particular 
in one section so as to produce, if 
ible, a harmonious and consistent 
ctment as a whole.—Chabre y. Page, 
y N.W. 82, 298 Mich. 278. 

Mich. In interpreting the State Land 
Office Board Act, it was Supreme 
urt’s duty to ascertain the meaning of 

et, to give it full force and effect, 
OF draw inferences from the evident 
of legislature, as gathered from 
of the act in its entirety, and 

ender effectual the specific things in- 
uded in broad terms and purposes of 
e act. Pub.Acts 1937, No. 155, as 
ended.—Municipal Investors Ass’n v. 
eee ogham, 299 N.W. 90, 298 


n. In construing a _ legislative 
section thereof is not to be con- 
d apart from other sections of the 
ut the act is to be read and con- 
d as a whole.—Underhill v. State, 
N.W 3. 


In construing a _ statute, Su- 
e Court was bound to keep legis- 
ve intent in mind, if it could be 
certained, and whole act, or such 
tions thereof as were in pari ma- 
ria, were to be construed together.— 
sate ex rel. McKittrick v. Carolene 
ducts Co., 144 S.W.2d 153. 

o.App. The legislative intent must 
determined from the statute as a 
hole, and all of its provisions har- 
nized if reasonably possible, and 
rticular words may be given a 
broader or a more restricted meaning 
than the dictionary definition, and, in 
eme cases, words may be stricken 
t of the statute in order to harmo- 
nize it, since the reason of the law pre- 
vails over its letter—State ex rel. 
Bess v. Schult, 143 S.W.2d 486. 
Mo.App. In determining whether 
tatute is ‘‘directory’ or ‘mandatory’, 
prime object is to ascertain legislative 
intent from a consideration of the 
statute as a whole, bearing in mind its 
object and the consequences that would 
result from construing it one way or 
- the other.—State ex rel. Hay v. Flynn, 
| 147 S.W.2d 210. 


Nev. In seeking legislative intent, 
-eourt must look at entire act giving 
_ effect, if possible, to all its parts and 
endeavoring to harmonize them.— 
Brooks v. Dewar, 106 P.2d 755. 

N.M. In the construction of a stat- 
ute, in order to determine the true 
- intention of the Legislature, the par- 
ticular clauses and phrases should not 
be studied as detached and isolated ex- 
ressions, but the whole and every 
_ part of the statute, must be considered 
hh fixing the meaning of any of its 
- parts.—State ex rel. Dresden v. District 
Court of Second Judicial Dist. in and 
for Bernalillo County, 112 P.2d 506, 45 
N.M. 119. is 

N.Y. In construing provision of 
statute, court must take into considera- 
tion the ‘entire statute—People_ v. 
Dethloff, 28 N.H.2d 850, 283 N.Y. 309, 


a 
ue 


. 


a 


York, 20 N.Y.S.2d 656, 259 App.Div. 
865, appeal denied 20 N.Y.S.2d 666, 259 
App.Div. 877. 

N.Y.Sup. The use of different: words 
in the same statute implies a different 
legislative purpose.—Catalanello Vv. 
Cudahy Packing Co., 27 N.Y.S8.2d 637. 

W.Y.Sur. The statute creating a new 


‘. right must be considered in its entire- 


ty, and one availing himself of a statu- 
torily created right must submit to con- 
ditions imposed.—In re Oakley’s Estate. 
24 N.Y.S.2d 28, 175 Misc. 463. 
N.Y.City Ct. In statute authorizing 
surrender of untenantable premises, 
last sentence added by amendment, 
providing for adjustment of rent paid 
in advance or accrued, should not be 
read alone but the statute must be 
read as a whole, as inapplicable where 
there is an express agreement to the 
contrary. Real Property Law, § 227.— 
Coast Delicatessen Co. v. Cox’ Baths, 24 
N.Y.S.2d 893, 175 Mise. 928. 

N.Y.Dom.Rel.Ct. All parts of statute 
must be read and construed together 
to determine legislative intent, and few 
general expressions detached from their 
context do not reveal purpose of stat- 
ute aS a whole. McK.Consol.Laws, 
Book 1, § 59.—Ketcham vy. Ketcham, 
29 N.Y.S.2d 778, 176 Misc. 993. 


be harmonized with each other, as well 
as with general intent of whole stat- 
ute, if possible, in interpreting it. 
McK.Consol.Laws, Book 1, § 60.—Ket- 
cham y. Ketcham, 29 N.Y.S.2d 773, 176 
Mise. 993. 

Ohio App. Where the word “cross- 

walk’ was twice employed in statute 
regulating pedestrian’s use of highway, 
it was assumed that the word meant 
the same thing in both places. Gen, 
Code, § 6310-34.—Sprung v. E. I. Du- 
pont De Nemours & Co., 34 N.E.2d 
41, appeal dismissed 23 N.H.2d 947, 136 
Ohio St. 94. 
Ohio App. The statute against pass- 
ing of property to beneficiary who 
failed for three years to offer will for 
probate must be read as a whole with- 
out separating any isolated phrase or 
clause from its setting. Gen.Code § 
10504-14.—Ramsdell v. Bonser, 34 N.B. 
2d 460. 

Okl. In the construction of statutes, 
the legislative intent must govern, and 
to arrive at that intent the entire stat- 
ute must be considered.—Keck v. Okla- 
homa Tax Commission, 108 P.2d 162. 

R.I. The prime object in statutory 
construction is to ascertain intention of 
Legislature from a consideration of en- 
tire statute, keeping in mind its lan- 
guage, its nature and its object.—State 
v. Muldoon, 20 A.2d 687. 

8.C. A penal statute must be strict- 
ly construed, but the court may con- 
sider the statute as a whole and inter- 
pret its words in the light of the con- 
text.—State v. Standard Oil Co. of New 
Jersey, 10 S.H.2d 778, 195 S.C. 267. 

Tex.Civ.App. In determining the 
legislative intent, the court should not 
look to any one phrase, clause or sen- 
tence of the act, but to the entire act, 
including the caption, the body of the 
act and the emergency clause.—Law- 
yers Lloyds of Texas v. Webb, 150 S. 
W.2d 181, reversed 152 S.W.2d 1096. 

Even when the emergency clause of 
a statute cannot be given effect as 
such, its provisions may be looked to 
if they aid the court in ascertaining 
the legislative intent——Lawyers Lloyds 
of Texas v. Webb, 150 S.W.2d 181, re- 
versed 152 S.W.2d 1096. 

Vt. If it can fairly be done, a stat- 
ute must be so construed as to ac- 
complish purpose for which it was 
intended, and intention and meaning 


Generally, all parts of statute must . 


2d 184. 
The intention and meaning of the 
legislature are to be ascertained from 
an examination of the whole and every 
part of the act, the subject matter, the 
effects and consequences, and the rea 
son and spirit of the law.—First Nat. 
Bank of Boston v. Harvey, 16 A.2d 184. 
vt. In construing a statute, every 
part of the statute must be considered 
and, if possible, effect must be given 
to every word, clause and sentence.— 
In re Cornell, 18 A.2d 151. 

Wash. In construing unemployment 
compensation statute, legislative in- 
tent is the controlling factor. and must 
be ascertained from consideration of 
the entire act. Rem.Rev.Stat. §§ 9998- 
101 to 9998-124.—In re Persons Em- 
ployed at St. Paul & Tacoma Lumber 
Co., 110 P.2d 877. 


Wash. Intrinsic and extrinsic aids 
may be resorted to in statutory con- 
struction only when meaning of statute 
cannot be declared from the statutory 
language.—State ex rel. Washington 
Mut. Sav. Bank y. City of Bellingham, 
a Se 2 a Wai eek 

W.Va. Reference should be made to 
the subject matter and the purpose of 
the statute in order to reach the proper 
construction thereof, and the whole 
statute should be considered.—Bloyd v. 
Scroggins, 15 8.H.2d 600. 
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C.C.A.Mont. The General Railroad 
Right of Way Act is to be read as 
whole and effect given, if possible, to all 
of its provisions. 43 U.S.C.A. 934 et 
seq.—MacDonald v. U. §., 119 F.2d 821, 
affirming U. S. v. Great Northern R. 
Co., 32 F.Supp. 651. 


C.C.A.S.C. If possible, statute should 
be so interpreted as to give meaning to 
all of its parts and so as to prevent 
seeming contradiction between such 
parts.—Lerry vy. Atlantic Greyhound 
Lines, 114 F.2d 255. 


Ala. Every clause of the statute pro- 
viding that enforcement of tax liens 
shall not affect lien of municipality for 
Special assessment, and that tax sale 
purchaser shall take subject to such as- 
sessment, must be given effect in the 
light of the subject-matter and the con- 
text. Code 1940, Tit. 37, § 543—Down- 
ing v. City of Russellville, 3 So.2d 34. 

Alaska, An interpretation which will 
give Sire Pg SageRe Nr Oros, of a statute 
shou e adopted, i ossible.—U. 8S. 
v. Dasher, 9 Alaska 719. emisele 

Ariz. That construction of a_ stat- 
ute should be favored which will ren- 
der every word operative rather than 
a construction which makes some 
words idle and nugatory.—Hill vy. Gila 
County, 107 P.2d 377. 

Cal. A statute will be given its full 
effect, as far as possible, and will be 
s0 construed that the whole may stand 
and that each part thereof may have 
the meaning and effe¢t which, from the 
act as a whole, appears to have been in- 
tended.—People v. Silver, 108 P.2d 4, 
i eeeenad 714, prior opinion 102 P.2d 


Cal. In _ construing statute, effect 
must be given to each sentence, phrase 
and word if possible—Whitley v. Su- 
perior Court in and for Los Angeles 
County, 113 P.2d 449. 

Cal.App. Significance and effect will, 
if possible, be accorded to every sec- 
tion, clause, word, or part of an act.— 
Jentick v. Pacific Gas & Electric Co., 
105 P.2d' 1005: 

Cal.App. The rule of statutory con- 
struction requiring that effect must be 
given to each sentence, phrase, and 
word applies to an amendment which 
has evidently been enacted to abolish 
an evil or to approve a practice.—Thom- 
as v. Driscoll, 108 P.2d 43. 

_Cal.App. If possible, effect must be 
given to each sentence, word, and 


ee 
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phrase of a statute—Los Angeles Coun- 
ty v. Emme, 108 P.2d 695. 

Del.Gen.Sess. In ascertaining legis- 
lative intent, some meaning must be 
attributed to all of the language of the 
statute, if possible—United Cigar- 
Whelan Stores Corporation y. Dela- 
ware Liquor Commission, 15 A.2d 442. 

Ga. All parts of statute should be 
preserved, but legislative intent shall 
be effected even though some verbiage 
may have to be eliminated, and legisla- 
tive intent will prevail over literal 
import of words.—Carroll v. Ragsdale, 
15 S.H.2d 210. 

Ill. In construing statutes court 
should consider every part and give 
sensible and intelligent meaning to 
every provision so far as is possible, 
and legislative intent must be found in 
the act and court must take words 
found in statute according to their or- 
dinary and usual meaning.—Illinois 
Cent. R. Co. v. Village of South Pekin, 
29 N.B.2d 590, 374 Ill. 431, reversing 
First Nat. Bank v. Village of South 
Pekin, 25 N.E.2d 87, 303 Ill.App. 269, 
fe from 21 N.H.2d 765, 371 Il. 
605. 

Iowa. If possible, a clause in a stat- 
ute should be interpreted to give ef- 
fect to all language used, and, pre- 
sumably, words in statute were used 
advisedly.—Hartz v. Truckenmiller, 293 
N.W. 568. 

Towa. In construing statutes, every 
sentence, word, and phrase must, if 
possible, be given effect.—Misbach v. 
Civil Service Commission of Cedar Rap- 
ids. 297 N.W. 284. 

Kan. In construing a statute, the 
legislative intention ig to be deter- 
mined from a general consideration of 
the whole act, and effect must be 
given, if possible, to the entire statute 
and every part thereof.—Wiggans Vv. 
Ryan, 106 P.2d 711, 152 Kan. 629. 


Mass. Every word of a legislative 
enactment is to be~-given force and 
effect so far as reasonably practicable, 
and no part is to be treated as imma- 
terial or superfluous unless no. other 
rational course is open.—Commissioner 
of Public Works v. Cities Service Oil 
Co., 32 N.H.2d 277, 308 Mass. 349. 

Mich. In construing a statute, effect 
must be given, if possible, to every 
word, sentence, and section.—Chabre vy. 
Page, 299 N.W. 82, 298 Mich. 278. 

Mo. In construing a statute, every 
word, clause, sentence and section of 
statute must be given some meaning 
unless it is in conflict with legislative 
intent, and it is duty of court, in con- 
struing statutes which appear to be in 
conflict, to reconcile them, if possible, 
with general legislative purpose. 
State ex rel. McKittrick v. Carolene 
Products Co., 144 S.W.2d 153. 

Mo. Provisions of an act must be 
construed in harmony with each other 
so as to give force and effect to each. 
—State ex rel. and to Use of Public 
Service Commission v. Padberg, 145 S. 
W.2d 150. 

Mo.App. The court should give a 
meaning to every word of the statute 
if it is reasonably possible to do so, 
but the court cannot make a statute by 
judicial construction, and an act of the 
legislature cannot be nullified for un- 
certainty if it is susceptible of any 
reasonable interpretation, and, if any 
reasonable or practical construction 
can be given to its language, mere dif- 
ficulty as to. construction will not ren- 
der it nugatory.—State ex rel. Bess v. 
Schult, 143 S.W.2d 486. 

Mo.App. All of the words of a stat- 
ute must be given a meaning if it can 
reasonably be done.—City of Caruthers- 
ville v. Faris, 146 S.W.2d 80. 

Mo.App. Court in construing statute 
was concerned with whether from lan- 
guage of statute a definite and _ clear 
meaning could be attached to each and 
every word thereof without doing vio- 
lence to correct and reasonable think- 
ing, rather than with seeking out the 
reasons which actuated legislative mind 
in adopting statute.—State ex rel. Klein 
v. Balsiger, 151 S.W.2d 521. 

Neb. In construing a _ statute, effect 
must be given, if possible, to all its 
several parts, and no sentence, clause 
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or word should be rejected as meaning- 
less or superfluous, if it can be avoid- 
ed, but the subject of the enactment 
and the language employed in its 
plain, ordinary, and popular sense 
should be taken into account in order 
to determine the legislative will.—In 
re Edwards’ Hstate, 294 N.W. 422. 

Nev. In seeking legislative intent, 
court must look at entire act giving ef- 
fect, if possible, to all its parts and en- 
deavoring to harmonize them.—Brooks 
v. Dewar, 106 P.2d 755. 

Nev. The prime concern in constru- 
ing statutes is to ascertain intent of 
legislature, and if possible and if con- 
sistent with intention of legislature to 
give effect to every part of the statu- 
tory provisions in controversy, and so 
far as practicable, reconcile the various 
provisions so as to make them con- 
sistent, having in mind the purposes 
sought to be accomplished and the 
benefits intended to be attained. Comp. 
Laws, §§ 5787, 5798, 5799.—Board of 
School Trustees of Las Vegas Union 
pa Dist. No. 12 v. Bray, 109 P.2d 


N.J.Sup. The Supreme Court, in con- 
struing statute, is under stress to give 
effect to all of the words of the stat- 
ute as they are therein contained if that 
may reasonably be done.—Wathne v. 
Midland Construction & Contracting 
Co., 16 A.2d 630, 125 N.J.L. 478. 

N.M. A statute should, if possible, 
receive such reasonable construction as 
will make all parts thereof harmonize 
with one another and render them con- 
sistent with scope and object of the 
statute.—State ex rel. Dresden vy, Dis- 
trict Court of Second Judicial Dist. in 
and for Bernalillo County, 112 P.2d 
506, 45 N.M. 119. 

N.Y.App.Div. If possible, effect must 
be given to all language of a statute. 
—People ex rel. Powott Corporation v. 
Woodworth, 21 N.Y.S.2d 785, 260 App. 
Div. 168. 

One section of a statute cannot be 
read alone, but must be considered in 
connection with every other section, 
and all sections must be given effect 
and each qualified and limited by oth- 
ers so that all may operate in harmony. 
—People ex rel. Powott Corporation v. 
Woodworth, 21 N.Y.S.2d 785, 260 App. 
Div. 168. 

N.Y.Sur. In construing a statute, no 
part thereof is to be considered mean- 
ingless unless that conclusion is in- 
evitable.—In re Clonan’s Estate, 28 N.Y. 
8.2d 88, 176 Misc. 557. 

Ohio App. Effect must be given, if 
possible, to every word, clause, and 
sentence of a statute—Underwood v. 
City of Bellefontaine, 28 N.H.2d 663, 
64 Ohio App. 205. 

Pa.Super. In construing a _ statute, 
no word of the statute is to be left 
meaningless, unless no other construc- 
tion is possible-—Keating v. White, 15 
A.2d 396, 141 Pa.Super. 495. 

Pa.Super. No word of a statute is to 
be left meaningless unless no other 
construction is possible—West Penn. 
Rys. Co. v. Pennsylvania Public Utili- 
ty Commission, 15 A.2d 539, 142 Pa. 
Super. 140. 

Pa.Com.Pl. The Court should, when 
it seeks the legislative intent, construe 
all of the constituent parts of the stat- 
ute together, and seek to ascertain the 
legislative intention from the whole 
act, considering every provision there- 
of in the light of the general purpose 
and object of the act itself, and en- 
deavoring to make every part effective, 
harmonious and sensible.—Silva v. Hrie 
Forge Co., 28 Erie 77, 55 York 45. 

R.I. A statute will be so construed 
as to reasonably give effect to all its ex- 
press provisions, if possible—Jackvony 
ex rel. v. Berard, 18 A.2d 889. 

Tex.Civ.App. Every part of a stat- 
ute should be given effect, and a con- 
struction should be avoided that will 
render any part of an act inoperative, 
nugatory, or  superfluous.—Standard 
Oil Co. of Texas v. State, 142 S.W.2d 
519, error refused. 

Vt. In construing a statute, every 
part of the statute must be considered 
and, if possible, effect must be given 
to every word, clause and sentence,— 
In re Cornell, 18 A.2d 151. 
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Vt. In interpreting statutes, funda- 
mental rule is to ascertain and give 
effect to intention of legislature, and 
the whole and every part of an enact- 
ment must be given attention as well 
as other statutes in pari materia.—In 
re Rushford’s Estate, 18 A.2d 175. 

Wash. An act must be so construed 
that every part of the act and every 
legislative expression will, if possible, 
be given effect.—State ex rel. Wilson vy. 
King County, 109 P.2d 291. 

Generally, every part of an act must 
be given effect where it is possible so 
to do, and a proviso should be con- 
strued as a limitation or qualification 
upon the otherwise general application 
of a_ statute to the extent expressed 
by the proviso.—State ex rel. Wilson 
v. King County, 109 P.2d 291. 

W.Va. In the construction of a stat- 
ute, a court should seek to avoid any 
conflict in its provisions by endeavoring 
to reconcile every word, section, or part 
thereof, so that each shall be effective. 
—LEbbert v. Tucker, 15 8.H.2d 583. 

Where a statute lends itself to two 
constructions, one of which will result 
in an irreconcilable conflict between its 
provisions and the other will result in 
no conflict, the construction resulting 
in no conflict should be adopted.—Eb- 
bert v. Tucker, 15 S.H.2d 583. 
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C.C.A.Mich. Under Virginia law, 
where inconsistent and irreconcilable 
provisions are found in statute, effect 
must be given to the latest expression 
of the legislative intent—Hudson Motor 
Car Co, v. Hertz, 121 F.2d 326. 

C.C.A.Puerto Rico. All the sections 
of the Fair Labor Standards Act of 
1938 relating to exemptions are in 
“pari materia” and must be construed 
together to form a consistent whole if 
possible. Fair Labor Standards Act of 
1938, § 7%(c); 13(a), 29 US CAM Sm2Og 
SOE, aot oe v. Gonzalez, 117 F. 


Ariz. If possible, a statute should 

be so construed as to render it a con- 
sistent arfd harmonious whole, and if 
different portions seem to conflict, they 
should, if practicable, be harmonized. 
—Hill v. Gila County, 107 P.2d 877. 
, Ariz. Where statute relating to taxa- 
tion of capital stock of bank maintain- 
ing branches in more than one county 
provided for apportionment of assess- 
ment according to proportion of total 
assets in county and that amount ap- 
portioned to each county should not he 
less than value of property in county, 
and application of statute resulted in 
total assessment larger than value of 
stock, clause providing for apportion- 
ment according to assets prevailed over 
clause providing for apportionment of 
not less than value of property, and 
apportionment to county in which value 
of property exceeded proportionate val- 
ue of stock was illegal. Code 1939, § 
73-206.—Valley Nat. Bank of Phcenix y. 
Apache County, 114 P.2d 883. 

Cal.App. Where School Code, section 
2.2101, was general in its terms and 
on face seemed to apply to all school 
districts that were unified into a district 
having an average daily attendance of 
850 or more, but section 2.2102 of the 
School Code was by its terms made ap- 
plicable only to unification of smaller 
school districts into a larger district, 
section 2.2101 would be held to deal 
with unification of larger districts and 
section 2.2102 with unification of small- 
er districts into a larger district in 
order to remove apparent conflict be- 
tween the sections. School Code, §§ 
2.2101, 2.2102.—_Kauke y. Lindsay Uni- 
fied School Dist., 115 P.2d 576. 

Colo. Provision in statute relating to 
motor vehicles that no vehicle shall be 
moved on highway having protuber- 
ances of any material other than rub- 
ber on the wheels except farm ma- 
chinery with tires having protuber- 
ances which will not in the opinion of 
the state highway department injure 
the highway and provision that arti- 
cle containing first provision shall not 
apply to implements of husbandry 
must be harmonized with other provi- 
sions of the act so as to give effect to 
its purpose if possible. 735 C.S.A. ¢, 
16, §§ 241(b), 264(c).—People vy. 


dale, 15 S.H.2d 210. 
Where there is found in a stat- 
articular enactment, it is opera- 
1s against general provisions on 
ject either in the same act or in 
zeneral laws relating thereto.— 
Salomon, 34 N.H.2d 424, 376 
reversing Frank v. Newbur- 
) N.BH.2d 301, 306 Ill.App. 582. 
App. The legislative intent must 
determined from the statute as a 
ile d all of its provisions harmo- 
d reasonably possible, and par- 
r words may be given a broader 
-e restricted meaning than the 
y definition, and, in extreme 
rds may be stricken out of 
‘tatute in order to harmonize it, 
e the reason of the law prevails 
its letter—State ex rel. Bess V. 
It, 1438 S.W.2d 486. 
Wen 
tatu 


he prime concern in constru- 
tes is to ascertain intent of 
and if possible and if con- 
intention of legislature to 
to every part of the statu- 
provisions in controversy, and so 
as practicable, reconcile the various 

s so as to make them con- 
t, having in mind the purposes 
to be accomplished and the 
ntended to be attained. Comp. 
§§ 5787, 5798, 5799.—Board_ of 
Trustees of Las Vegas Union 
Dist. No. 12 v. Bray, 109 P.2d 


. Where a statute expresses first 
neral intent, and afterwards an 
tent particular intent, the latter 
ion will be taken as an excep- 
from the former and both will 
a Re. Steelman, 13 S.H.2d 544, 


e there are two provisions in a 
one of which is special or par- 
and cértainly includes the mat- 
in hand, and the other general, 
h, if standing alone, would include 
me matter and thus conflict with 
irticular provision, the special will 
en as intended to constitute an 
ion to the general provision, 
General Assembly is not to be 
umed to have intended a conflict. 
re Steelman, 13 §.H.2d 544, 219 N. 


Om 


t. Different sections of the same 
which take effect at same time, 
d be harmonized, if reasonably 
le-—Richford Sav, Bank & Trust 
Thomas, 17 A.2d 239. 

Wt. As statutory section requiring 
e of the peace to take security 
costs of prosecution before issuing 
in action before him, and section 
ibiting issuance of writ of sum- 
10ns or attachment, unless sufficient 
ecurity is given defendant by way of 
recognizance by another than plaintiff 
hat plaintiff will prosecute writ to 
effect and answer damages, if judg- 
ment is rendered against him, are parts 
of same act took effect at same 
time, Supreme Court must harmonize 
them, if reasonably possible. P.L. 1458, 


and 


-1492.—Wescott v. Briere, 17 A.2d 244. 
Wash. The first section of the local 
improvement guaranty fund act of 
1925 setting up a fund for each city in 
state, for purpose of guaranteeing pay- 
ment of local improvement district 
onds thereafter to be issued in pay- 
1ent for improvements ordered after 
\pril 7, 1926, does not conflict with the 
econd section providing for the main- 
anee of fund by a pledge of the tax 
edit of city in an amount equal to 5 
cent. of the bonds or warrants is- 
d after April 7, 1926. Laws 1925, 
‘Wx.Sess., c. 183, §§ 1, 2.—Longview Co. 
y, Lynn, 108 P.2d 365, 
Wash. Where different parts or sec- 
tions of same statute are in conflict, 
the latest in order of position will pre- 
- -yail, but, if the first of the conflicting 
clauses is clear and explicit, and the 
other less so, the former, notwithstand- 
ing its position, will prevail over the 


7, an 


be the law, as containing the latest ex- 
pression of the legislative will, but 
that rule of construction should be ap- 
plied only where there exists an ir- 
reconcilable conflict between different 
sections of the same act, and after there 
are no other means available for as- 
certaining the legislative intent.—BHbbert 
v. Tucker, 15 S.H.2d 583: 
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U.S.N.Y. The purpose, the subject- 
matter, the context, the legislative his- 
tory, and the executive interpretation 
of a statute are aids to construction 
which may indicate an intent by the 
use of the term “person” to bring the 
state or nation within the scope of a 
statute.—U. S. v. Cooper Corporation, 
61 S.Ct. 742 affirming 114 F.2d 413, 
affirming 31 F.Supp. 848, certiorari 
granted 61 S.Ct. 141. 

C.C.A.6. The most rational method 
of interpreting the will of Congress is 
by exploring its intention at the time 
the questioned law was made by signs 
the most natural and probable, and 
these ‘‘signs’” are either the words, the 
context, the subject-matter, the ef- 
fect and consequences, or the spirit and 
reason of the law.—Detroit Edison Co. 
v. Securities & Hxchange Commission, 
119 F.2d 730. 

C.C,A.Idaho. Particular words of 
statute were to be read with context 
in determining their meaning.—U. S. 
v. Oregon Short Line R. Co., 113 F.2d 
212, certiorari denied Oregon Short 
Line R. Co. v. U. S., 61 S.Ct. 47. 

D.C.Del. The provisions of the Na- 
tional Industrial Recovery Act impos- 
ing capital stock tax and excess profits 
tax must be considered together and, 
when so considered, they are largely 
self-adjusting, and produce a reason- 
able combined tax. National Industrial 
Recovery Act, §§ 215, 216, 48 Stat. 
207, 208.—Isthmian §S. S. Co. v. U. S., 
83 F.Supp. 1007. 


D.C.Pa. The section of revenue act 
concerning when income of a trust 
shall be included in computing net 
income of grantor cannot be properly 
interpreted without reference to the 
section concerning taxation of income 
of estates and trusts. Revenue Act 
1932, §§ 161, 167, 26 U.S.C.A. Int.Rev. 
Code, §§ 161, 167.—Kent v. Rothensies, 
385 F.Supp. 291. 

Ala, Hvery clause of the statute pro- 
viding that enforcement of tax liens 
shall not affect lien of municipality for 
special assessment, and that tax sale 
purehaser shall take subject’ to such 
assessment, must be given effect in the 
light of the subject-matter and the con- 
text. Code 1940, Tit. 37, § 543.—Down- 
ing v. City of Russellville, 3 So.2d 34. 

The section of the statute providing 
that right to redeem any real estate bid 
in for the state shall be forfeited unless 
such real estate is redeemed within the 
time prescribed by the act must be con- 
strued in connection with the other pro- 
visions of the same act. Gen.Acts 1935, 
p. 376, § 285.—Downing v. City of Rus- 
Sellville, 3 So.2d 34. 

Ark. Under statute providing that 
actions for damages for personal inju- 
ry or death by wrongful act shall be 
brought in the county ‘where the ac- 
cident occurred which caused the inju- 
ry or death” or in county where per- 
son injured or killed resided at time of 
injury, the quoted clause is to be read 
and interpreted in connection with re- 
mainder of sentence of which it is a 
part. Acts 1939, Act 314.—Coca-Cola 
Bottling Co, v. Kincannon, 150 S.W.2d 
193, 1384 A.L.R. 747. 

Fla, The provision that the law re- 
lating to criminal procedure should be 
in force and effect on and after 12:01 
o’clock a. m., October 10, 1939, and 
should govern the procedure in all 
criminal cases commenced or instituted 
on and after such time, must be read 
in connection with peoxieions that ap- 
peal is the only method of review and 

at all appeals provided for in the 


latest in position will be declared to trol . 34 requiring eve 
engaged in distillation or manufacture 


of liquors to pay annual permit fee 
should be read in connection with oth- 
er provisions of act. Ky.St. §§ 2554b- 
1, 2554b-9, 2554b-10, 2554b-12, 2554b- 
15, 2554b-57, 2554b-59; Ky.St.Supp. 
1938, § 2554b-114.—Commonwealth v. 
H, E. Pogue Distillery Co., 149 S.W.2d 
508, 285 Ky. 745. 

Mo. In construing a_ statute, Su- 
preme Court was bound to keep legis- 
lative intent in mind, if it could be as- 
certained, and whole act, or such por- 
tions thereof as were in pari materia, 
were to be construed together.—sState 
ex rel. McKittrick yv. Carolene Prod- 
ucts Co,, 144 S.W.2d 153. 

Mont. In determining legislative in- 
tention in use of particular word in 
statute, the context of the language 
found in the act with relation thereto 
must be considered.—State ex rel. Dunn 
v. Ayers, 113 P.2d 785. : 

N.M. All parts of an act relating to 
the same subject should be considered 
together.—State ex rel. Dresden vy, Dis- 
trict Court of Second Judicial Dist. in 
and for Bernalillo County, 112 P.2d 
506, 45 N.M. 119. 


N.Y.App.Div. One section of a stat- 
ute cannot be read alone, but must be 
considered in connection with every 
other section and all sections must be 
given effect and each qualified and lim- 
ited by others so that all may operate 
in harmony.—People ex rel. Powott 
Corporation v. Woodworth, 21 N.Y.S.2d 
785, 260 App.Div. 168. 

N.Y.App.Div. The section of Tax 
Law providing that assessors shall 
meet and hear and determine com- 
plaints in relation to assessments must 


. be read in connection with preceding 


sections in Tax Law, and such sec- 
tions contain intrinsic evidence that 
Tax Law does not relate to villages in 
so far as assessment of property and 
remedy relating thereto are concerned. 
Tax Law, § 27.—People ex rel, Hermax 
Realty Corporation v. Barker, 24 N.Y. 
S.2d 498, 260 App.Div. 1036. 

N.¥.Sup. Provision of the Public 
Service Law. applicable to the city of 
New York authorizing board of trans- 
portation thereof generally to exercise 
all requisite and necessary authority to 
manage and direct the operation and 
maintenance of rapid transit railroad 
must be read in connection with all 
other applicable and associated provi- 
sions of the law. Public Service Law, 

134%.—Smull vy. Delaney, 25 N.Y.S. 
2d 387, 175 Mise. 795. 

N.Y.Sup. The rule that context in 
which words of statute appear some- 
times suggests a restriction not ex- 
pressly stated is only a principle of ju- 
dicial construction never to be followed 
slavishly, but only so far as it helps 
to disclose lawmakers’ intent, which 
can rarely be found within narrow 
bounds of one section and. must be 
sought in larger context of statute or 
city charter as a whole.—Lattinville y. 
Ereth, 26 N.Y.S.2d 434, 175 Mise. 1076. 

N.Y.Sur. The purpose of section of 
Surrogate’s Court Act concerning pro- 
ceedings against surety or representa- 
tive of surety to enforce liability on 
an administrator’s bond is to simplify 
practice and eliminate useless multi- 
plicity of actions, and such _ section 
must be read with other sections of 
act. Surrogate’s Court Act, §§ 76, 85, 
86, 99, 100, 115-a; \§ 314, subd. 10 
In re Clemens’. Wstate, 22 N.Y.S.2d 
168, 174 Mise. 1052. 

_N.Y¥.Sur. In determining whether sec- 
tion of Public Welfare Law, authoriz- 
ing welfare official to recover against 
estate of relief recipient the cost of 
such relief, gives welfare commissioner 
preferred claim against estate, the suc- 
ceeding section of Public Welfare Law 
expressly giving welfare official such 
referred claim against proceeds of re- 
ief, recipient’s life insurance must also 
be considered. Public Welfare Law §§ 
128, 129; Surrogate’s Court Act, § 312, 


5018 
subd, 1.—In re Clonan’s Estate, 28 N. 
Y.S.2d 88, 176 Misc. : 
Ok1.Cr.App. The legislative intent 
should be sought in the ordinary mean- 
ing of the words of a statute, construed 
in view of the connection in which 
they are used, and of the evil to be 
a i amen v. State, 104 P.2d 


Pa.Super. A determination of the 
true meaning of a statute requires a 
broad view of the statute and a com- 
parison of the doubtful words with 
the context of the law.—Keating v. 
White, 15 A.2d 396, 141 Pa.Super. 495. 

R.I. The legislative intent, in second 
sentence of statute concerning widow’s 
right to allowance of household effects 
and personalty of deceased husband is 
to be ascertained by reading the entire 
sentence with relation to preceding part 
of section and other cognate statutory 
provisions. Gen.Laws 1938, c. 577, § 6. 
—Easton v. Fessenden, 14 A.2d 508. 

S.C. The purpose of statutory con- 
struction is to determine legislative 
intent, and each enactment of legis- 
lature is to be construed in light of 
its own context.—Hasler v. Blackwell, 
10 S.H.2d 160, 195 S.C. 15: 

§.C. A penal statute must be strict- 
ly construed, but the court may con- 
sider the statute as a whole and inter- 
pret its words in the light of the con- 
text._State v. Standard Oil Co. of New 
Jersey, 10 S.E.2d 778, 195 S.C. 267. 

Tenn. The courts are not required to 
depart from primary meaning of words 
and statutory context in which they 
stand to find and apply an intention not 
otherwise apparent.—Nashville Gas & 
Heating Co. v. City of Nashville, 152 
S.W.2d 229, 177 Tenn. 590. 

Wash. In construing a statute, re- 
sort must first be had to its context 
and subject matter, and, when from 
language of statute legislative intent is 
clearly apparent, it must prevail._—Lay- 
oh vy. Home Indemnity Co., 113 P.2d 

38. 

Wyo. The context may limit mean- 
ing of a term in statute—Board of 
Com’rs of Big Horn County v. Bench 
Canal Drainage prev’ P.2d 590. 
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C.C.A.lowa. The preamble of a stat- 
ute may properly be referred to for 
assistance in ascertaining the intent 
and meaning of a statute susceptible 
of different constructions.—Fleming v. 
Hawkeye Pearl Button Co., 113 F.2d 
52 


D.C.Tex. The legislative intention 
becomes important only when there is 
some ambiguity or doubt as to what it 
was, in which event debates or state- 
ments made in the committee or re- 
citals in the statute may be looked to. 
—General Atlas Carbon Co. v. Sheppard, 
37 F.Supp. 51. 

Del,Super. Where enacting part of 
statute is unambiguous, meaning of 
statute is not controlled or affected by 
anything in the _ preamble,—State v. 
Crane Hook Oil Storage Co., 18 A.2d 
427. 
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U.S. The title of an act will not lim- 
it the plain meaning of the text, but 
may be of aid in resolving an ambigui- 
ty.—Maguire v. Commissioner of Inter- 
nal Revenue, 61 S.Ct. 789, affirming 
Commissioner of Internal Revenue v. 
Maguire, 111 F.2d 843, certiorari grant- 
ed Maguire v. Commissioner of Internal 
Revenue, 61 S.Ct. 4 : 

Cal.App. The section heading of a 
statute as it appears in compilation is 
not to be held part of the statute 
or as controlling in its interpretation 
when it is not part of the statute as 
adopted by the Legislature, but merely 
heading preferred by the editor. Gen. 
Laws 1937, Act 38861, § 2.—Powers 
Farms vy. Consolidated Irr. Dist., 110 
P.2da 112. ‘ 

Del.Gen.Sess. Where any ambiguity 
exists in the purview of a statute, the 
title of the statute may be resorted to 
as an aid in ascertaining the legisla- 
tive intent.—United Cigar-Whelan 
Stores Corporation v. Delaware Liquor 
Commission, 15 A.2d 442. 

Ga, The title of an act is no part 
of it, and can be given effect only 
‘as an aid to construction in case of 
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ambiguity.—Botts Vv. Southeastern 
Pipe-Line Co., 10 S.H.2d 875, 190 Ga. 


89. 

If the body of an act contains noth- 
ing to show an intention to confer 
power, the title cannot be used as any 
evidence of such intention, since in 
the process of legislation, the body of 
an act may be reduced by amendment, 
without a corresponding change in the 
title, so that after enactment, the title 
being broader than the body, might 
indicate an intention positively con- 
trary to the legislative will.—Botts v. 
Southeastern Pipe-Line Co., 10 S.E.2d 
375, 190 Ga. 689. 

Ky. In determining legislative intent 
in enacting statute, court may take 
into consideration not only title of the 
act but likewise the headings of sec- 
tions if they are incorporated in the 
act.—May v. Clay-Gentry-Graves Tobac- 
co Warehouse Co., 145 S.W.2d 84, 284 
Ky. 502. 

Mass. A title is in a legal sense a 
part of every statute and may be con- 
sidered in determining its construction, 
but cannot extend or restrict the scope 
of the act as manifested by unambigu- 
ous language in the body _ thereof.— 
Opinion of the Justices, 35 N.H.2d 676. 

Mich. Whenever the body of an act 
contains a provision which is consid- 
ered ambiguous, there is much justifica- 
tion, when a construction is called for, 
in elving -complacsa tion to the title— 
Kalee v. Dewey Products Co., 296 N.W. 
826, 296 Mich. 540. 

Mich. The title is no part of an act. 
—Chabre v. Page, 299 N.-W. 82, 298 
Mich. 278. 

Minn. The title of an act may be 
resorted to in order to arrive at the 
Legislature’s intention.—Underhill .v. 
State, 294 N.W. 643. 

Mo. Under the Constitution, title of 
a statute is necessarily a part thereof 
and is to be considered in construction. 
Mo.St.Ann.Const. art. 4, § 28.—A. 
Meyer & Co. v. Unemployment Compen- 
sation Commission, 152 S.W.2d 184. 

N.Y.Sup. The title of an act forms 
no part of the law itself, but it may 
be resorted to as an aid in ascertaining 
the legislative intent where that intent 
is obscure.—Smull vy. Delaney, 25 N.Y, 
$.2d 387, 175 Misc, 795. 

N.Y.Sur. A note appended to bill at 
time of its enactment into law controls 
interpretation of statute.—In re 
Hutchinson’s Will, 22 N.Y.S.2d 867, 175 
Misc. 175. 

Ohio. The heading or title given by 
Legislature to a statute must be ac- 
corded consideration in construing stat- 
ute, but such heading may not be em- 
ployed to alter the meaning of language 
that is unambiguous.—State ex rel. 
Murphy vy. Athens County Board of 
ernie © 35 N.H.2d 574, 188 Ohio St. 


Ohio App. The title of section of 
statute concerning handrails for stair- 
ways in certain buildings was to be 
considered with section proper in de- 
termining whether statute imposed li- 
ability on lessors who leased rooms in 
lodge building and passageway leading 
thereto to board of elections for voting 
purposes for injuries sustained when 
voter stumbled over top step of stair- 
way which projected above sidewalk 
leading to stairway, where stairway 
was on outside of building and there 
was no handrail on _ stairway. Gen. 
Code, §§ 1006, 1007.—Carr vy. Fox, 31 
N.H.2d 713. 

Pa.Com.Pl. Liability is not imposed 
by the title of a statute-—Lewistown- 


Reedsville Water Co. v. Hughes, 49 
Dauph. 18. 
Pa.Com.Pl. A sub-heading, unlike 


marginal notes, may aid in the inter- 
pretation of a section where the lan- 
guage is ambiguous, as a title may, 
since the Constitution of 1873; but 
courts are not at liberty to enlarge ei- 
ther sub-headings or titles nor to en- 
large the plain language of a statute to 
fit either sub-headings or titles.—Fire 
Ass’n of Philadelphia v. Taggart, 49 
Dauph. 386. 

§.C. The title of an act may be re- 
sorted to for light on its construction. 
—Ponder vy. City of Greenville, 12 S. 
BH.2d 861, 196 S.C. 79. 
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Tex.Civ.App. In determining the leg- 
islative intent, the court should not 
look to any one phrase, clause or sen- 
tence of the act, but to the entire act, 
including the caption, the body of the 
act and the emergency clause,—Law- 
yers Lloyds of Texas v. Webb, 150 S. 
W.2d 181, reversed 152 S.W.2d 1096. 

Wash. The title of act may be re- 
sorted to as one means of ascertaining 
legislative intent, when such intent can- 
not be gathered from body of act be- 
cause of ambiguity in language thereof. 
Sipe v. City of Tacoma, 108 P.2d 
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U.S.Tex. In construing the removal 
statute, the Supreme Court could not 
assume that Congress, in revising the 
statute, was unaware of the history of 
the statute or that it regarded as with- 
out significance the omission from the 
earlier act of the phrase permitting 

either party” to remove cause and the 
substitution for it of the phrase au- 
thorizing removal by the “defendant or 
defendants” in the suit or the like 
omission of provision for removal at 
any time before trial and the substitu- 
tion for it of the requirement that the 
removal petition be filed by the defend- 
ant at or before the time he is re- 
quired to plead in the state court. 
Jud.Code § 28, 28 U.S.C.A. § 71.—Sham- 
rock Oil & Gas Corporation y. Sheets, 
61 S.Ct. 868, 313 U.S. 100, 85 Ld. 
—., affirming Sheets v. Shamrock Oil & 
Gas Corporation, 115 F.2d 880, certi- 
orari granted Shamrock Oil & Gas Cor- 
poration v. Sheets, 61 S.Ct. 739, 312 
U.S. 675, 85 L.Bd. —. 

C.C.A.Okl. It would be presumed that 
Congress, on enactment of the Social 
Security Act, was cognizant of well-es- 
tablished principles followed by the 
courts in determining existence of mas- 
ter and servant relationship and mas- 
ter and independent contractor relation- 
ship, and that, if different guides were 
intended, appropriate language would 
have been used to indicate such pur- 
pose. Social Security Act § 801 et sea., 
42 U.S.C.A, 1001 et seq.—Jones v. 
Goodson, 121 F.2d 176. 

D.C.Mich. On issue whether the 
Seamen’s Act permitting division of 
officers and certain members of crews 
of tugs and barges into two watches 
when engaged on a voyage of less than 
600 miles referred to nautical or to 
land or statute miles, it is presumed 
unless otherwise specified that dis- 
tances on water refer to nautical rath- 
er than land miles. 46 U.S.C.A. § 678. 
—Buttimer v. Detroit Sulphite Transp. 
Co., 39 F.Supp. 222. 

D.C.Mo. It must be assumed that in 
passing the Fair Labor Standards Act 
Congress knew the generally accepted 
meaning of simple words such as “tip” 
and that “tips” was not included in 
the meaning of the word “wages,” 
otherwise Congress would have said so. 
Fair Labor Standards Act 1938, 29 U. 
8.C.A. § 201 et seq.—Harrison y. Kan- 
Soe City Terminal Ry. Co., 36 F.Supp. 


D.C.Mo. The Missouri legislature, in 
amending statute relating to process 
against foreign insurance companies, so 
as to specifically authorize nonresident 
assignees of claims based on insurance 
policies to sue on those policies in Mis- 
souri and obtain local service on non- 
resident insurance companies, must be 
presumed to have acted with full 
knowledge of applicable court deci- 
sions, Mo.St.Ann. § 5894, p. 4495,— 
Daldy v. Ocean Accident & Guarantee 
Corporation, 38 F.Supp. 454. 

D.C.N.J. A legislature is presumed 
to be familiar with the common law 
and statutes of its own state—In re 
Umans Bleachery, 34 F.Supp. 694; 
Howell v. Port of New York Authority, 
34 F.Supp. 797. 

Ct.Cl. In enacting a new statute the 
Legislature is presumed to know the 
existing law.—Croggon v. U. S8., 91 Ct. 
Cry 35, 

Ala. Supreme Court would presume 
that Congress knew distinction between 
a penalty and liquidated damages 
when it enacted provisions of Fair 
Labor Standards Act concerning em- 


‘ right iy cane or mployer’s 
nployer in event of emp 

of Fair Labor Stand- 
Gye 161(8, Dealt g 
‘U.S.C.A. §§ 206, 207, 216(a, b), 217. 
rsyth v. Central Foundry Co., 198 
706, pence in Phillips v. Zavello, 
Ome 


. Courts should not, without clear 
ason, attribute to lawmakers purpose 
mact two closely related statutes, 
of which tends to defeat policy ex- 
essed in the other.—Ginsberg v. Un- 
ee Ins. Co., 198 So. 855, 


al. Ordinarily, courts assume from 
w enactment a legislative purpose 
nge the existing 
lub v. Johnson, 


law.—Union 
115 P.2d 425, 


App. District Court of Appeal 
bound to assume, unless a differ- 
intent was clearly expressed to 
ntrary, that Legislature did not in- 
5; codification of law relating 
edical practice to benefit offend- 
jicians at expense of general 


Conn. In enacting statute _denying 
s jurisdiction to issue in labor 
es injunctions which restrain cer- 
acts, Legislature was presumed to 
‘known that the issuance or refusal 
an injunction depends not on the 
ation at the i 
ght, but upon that found to exist 
en the case is tried. Gen.St.Supp. 
, §§ 1420e-1428e.—H. ; 
terprises v. International Alliance of 
“heatrical Stage Employees, 2 
, 127 Conn. 415 


action was 


maxim that “a thing expressed puts 
n end to implication” is imputed to 
e lLegislature.—Wise ; 
eplechase & Race Ass’n, 18 A.2d 419. 
It must be assumed that Legis- 
lature had some purpose in using par- 
lar language in a legislative act.— 
n y. Biscayne Kennel Club, 199 So. 


] In passing statute imposing tax 
gross premiums received by insur- 
e@ companies, } L 
legislature placed therein and omit- 
items and things 
ended to be taxed or omitted from 
Acts 1939, c. 19501, § 1.— 
Volunteer State Life Ins. Co. v. Lar- 
on, 2 So.2d 386. 

Ga. All statutes are presumed to be 
_ enacted by the Legislature with full 
_ knowledge of the existing condition 
of the law and with reference to it, 
and are therefore to be construed in 
connection and in harmony with the 
existing law, and as a part of a gen- 
eral and uniform system of jurispru- 
and their meaning and effect 
is to be determined 
not only with 


presumption 


; the common law and 
the Constitution, but also with refer- 
ence to other statutes and decisions 
of the courts.—Botts v. 
pyc vine Co., 10 §.H.2d 375, 190 Ga. 
689. 


Southeastern 


The Supreme Court in con- 
struing statutes should assume that the 
Legislature intended to enact a valid 
law and for that 
reason should give the statute as fa- 
Rae interpretation 

Be gorett y. Shoshone County, 116 P. 


and constitutional 


_ _ il.App. It may, be assumed that 
 Jegislature, in passing an act granting 
a right of action where no limitation 
provision is included, recognizes that 
the limitations statute adequately coy- 
ers such new right of action. 
Hurd Stats. c. 83, § 1 et seq.—Desiron 
al 82 N.H.2d 316, 308 Ill.App. 


In passing act relating to coun- 


sio _, Legis 
to have pee cuaoe ; 
zance of the well-known fact that rural 


developing as community centers, and 
that tracts of land were being platted 
into divisions and subdivisions for pur- 
poses of meeting the demand of many 
urban inhabitants to move to and live 


in a less congested community. Burns’ 
Ann.St. § 26-2301 et seq.—Board of 
Com’rs of Vanderburgh County v. San- 
ders, 30 N.H.2d 713, 131 A.L.R. 1048. 

Iowa. If possible, a clause in a 
statute should be interpreted to give 
effect to all language used, and, pre- 
sumably, words in statute were used 
egret apy y. Truckenmiller, 293 

It would not be presumed that Leg- 
islature intended that words in a stat- 
ute should be given a redundant and 
useless meaning.—Hartz v. Trucken- 
miller, 293 N.W. 568. 

Ky. In absence of definition of the 
term “labor dispute’ as included in 
Unemployment Compensation Act pur- 
suant to Federal Social Security Act, 
court presumed that Legislature in- 
tended to use the term in the same 
sense as it was used in the previously- 
enacted National Labor Relations Act 
and Norris-LaGuardia Act. Ky.St.Supp. 
1939, § 4748g-9(b) (3); National Labor 
Relations Act, § 2(9), 29 U.S.C.A. § 
152(9); Norris-LaGuardia Act, § 13 
(c), 29 U.S.C.A. 113(e); Social Secur- 
ity Act, § 908, 42 U.S.C.A. § 1103.— 
Barnes v. Hall, 146 S.W.2d 929, 285 
Ky. 160. 

Ky. All statutes are presumed to be 
enacted for furtherance of a purpose of 
Legislature and should be construed 
so as to accomplish such purpose, rath- 
er than to render them nugatory.— 
Commonwealth ex rel. Martin v. Tom 
Moore Distillery Co., 152 S.W.2d 962, 
287 Ky. 125. 

La. In construing state income tax 
law approved in July, 1934, court 
would not assume that Legislature in- 
tended to adopt definition or meaning 
of term “capital assets’ applying in 
federal statute adopted in May, 1934, 
since policy of the state under consti- 
tutional provision is that the Legisla- 
ture shall never adopt system or code 
of laws only by general reference there- 
to, but shall recite at length provisions 
of law enacted. Act No. 21 of 1934, § 
9(j)'s ‘Const-1921," art. 3, 1§ 18\—Rath- 
borne v. Collector of Revenue, 200 So. 
149, 196 La. 795. 

La. In construing statutes, court 
must assume that Legislature used 
language which conveyed legislative ob- 
ject, aim or purpose.—State v. Coulon, 
3 So.2d 241, 197 La. 1058. 

Mass. The Legislature is presumed 
to understand and intend all conse- 
quences of its own measures, and 
courts of justice expound the inten- 
tions of the Legislature by its acts, 
censtrued by known and established 


rules of construction.—Spaulding v. 
McConnell, 29 N.E.2d 713. 
Mass. The legislature must be held 


to have been familiar with law as to 
duty owed a trespasser at time of pass- 
ing act eliminating compulsory motor 
vehicle liability insurance for benefit 
of guest occupants of automobiles, G. 
L.(Ter.Ed.) ¢. 90, §§ 384A, 34D, as 
amended by St.1935, ¢. 459.—Westgate 
v. Century Indemnity Co., 35 N.H.2d 
218, 309 Mass. 412. 

Mass. In construing a statute, in- 
effectiveness to achieve a statutory aim 
is not to be attributed to the legisla- 
tive branch of government.—Burnham 
v. Mayor and Aldermen of Beverly, 35 
N.H.2d 242, 309 Mass. 388. 

Mich. Where statute, giving probate 
court jurisdiction of all matters relat- 
ing to the settlement of estates of de- 
ceased persons and “providing that 
claims in each estate shall be heard by 
probate court, did not contain defini- 
tion of the term “claims”, court was 
required to assume that the Legisla- 
ture had in mind statute providing that 
all words shall be construed and under- 
stood according to the common and 
approved usage of the language. Pub. 
Acts 1939, No. 288, ¢. 1, § 19, subd, 1; 


areas adjacent to cities were rapidly — 


c 

ie HERS a Cok 
Where statute giving 
jurisdiction of all matters relating t 
the settlement of estates of deceased 
persons and providing that claims in 
each estate shall be heard by probate 
court did not contain definition of the 
term “claims”, court was required to 
assume that the Legislature used the 
word ‘claims’ advisedly to include 
claims ex delicto as well as claims ex 
contractu. Pub.Acts 1939, No. 288, ec. 
1, § 19, subd. 1; c. 8, § 3; Comp.Laws 
1929, § 76, subd. 1.—Chabre y. Page, 
299 N.W.. 82, 298 Mich. 278. : 

Minn. In construing statutes, capri- 
cious distinctions are not to be imputed 
to legislature, and unjust and _ inde- 
fensible results are to be avoided if 
possible-—Pomeroy v. National City Co., 
296 N.W. 518. 

Miss. A construction of a _ statute 
which would be useless and serve only 
to confuse will be presumed not to 
have been intended by the legislature,. 
unless the contrary appears.—Martin v. 
State, 199 So. 98. a 

Mo. The _ legislature in amending 
provision of Social Security Act relat- 
ing to eligibility for old age assistance, 
was presumably familiar with construc- 
tion previously placed upon the orig- 
inal act. Mo.St.Ann. §§ 12967b—11, and 
subd. 6, 12967b—12, p. 7478.—Howlett. 
v. Social Security Commission, 149 S.. 
W.2d 806, certified from Howlett v. 
State Social Security Commission, 146 
S.W.2d 94. 

Nev. In construing partial re-enact- 
ment of new trials and appeals act 
which omitted statement that motion 
for new trial must be made and deter- 
mined before appeal is taken on ground 
of insufficiency of evidence, Supreme 
Court could assume that the legislature 
in making the partial re-enactment had 
full knowledge of the practice as it 
theretofore existed. St.1937, c. 82, §§ 
8, 9, 12, 34.—Snyder v. Garrett, 115 
P.2d 769. 

N.J.Sup. The presumption is against: 
useless legislation.—Lanning vy. Hudson 
County Court of Common Pleas, 21 A. 
2d 295,:127 N.J.L: 10. 

The Legislature is charged with 
knowledge of its own enactments.— 
Lanning v. Hudson County Court of 
comes Pleas, 21 A.2d 295, 127 N.J.L. 


N.Y. In construing statute, it must 
be assumed that Legislature did not 
deliberately place in statute a phrase 
which was intended to serve no pur- 
pose.—People v. Dethloff, 28 N.H.2d 
850, 283 N.Y. 309, reversing 19 N.Y.S.: 
2d 870, 259 App.Diy. 480. 


N.Y.App.Div. The statute providing 
for bringing of action against village. 
and for the filing of claims was pre- 
sumed to have been enacted in light 
of decision of Court of Appeals that 
action for continuing nuisance did not 
come within a charter requirement for: 
filing of claim against a village. Vil- 
lage Law, § 341-v.—Schenker y. Vil- 
lage of Liberty 24 N.Y.S.2d 511, 261 
App.Div. ; 

N.Y.Sup. In interpretation of stat- 
ute, a construction which will cause or 
produce objectionable results is to be 
avoided, and the Legislature is pre- 
sumed to have intended that good and ° 
not bad will result from its  enact- 
ments.—American Dock Co. y. City of 
AY York, 21 N.Y.S.2d 943, 174 Misc. 


An absurd purpose is not to be im- 
puted to Legislature, and a construc- 
tion of statute which will produce an 
absurdity is to be discarded.—American 
Dock Co. v. City of New York, 21 N. 
Y.S.2d 948, 174 Mise. 813. 

N.Y.Sup. It cannot be presumed that 
the legislature intended unwise or in- 
jurious results to flow from its action, 
and, where one construction of a stat- 
ute would result in mischievous or dis- 
astrous consequences, a more fortunate. 
construction must be sought.—Petrucei 
v.. Hogan, 27 N.Y.S.2d ‘718: 

_ N.Y.Sur. In enacting statute provid- 
ing for apportionment of burden of es-- 
tate taxes, Legislature must be presum-- 
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ed to have known what interpretation 
‘the courts had theretofore put upon the 
statutes, and new statute must be read 
in light of such previous interpretation. 
Decedent Estate Law, § 124.—In re Del 
Drago’s Estate, 23 N.Y.S.2d 943, 175 
Mise. 489. 

N.Y.Sur. Where a statute is amend- 
ed or enacted anew, the legislature will 
be assumed to have known of judici- 
al decisions interpreting the existing 
law enunciated by the courts or creat- 
ed by prior statute—In re Cochran’s 
Estate, 29 N.Y.S.2d 249, 176 Misc. 809. 

N.Y.Dom.Rel.Ct. An absurd or friv- 
olous purpose in enacting statute is 
not to be attributed to legislature. Mc- 
K.Consol.Laws, Book 1, § 81.—Ketch- 
am v. Ketcham, 29 N.Y.S.2d 773, 176 
Mise. 993. 

The intention to enact statute which 
is ineffective is not lightly to be im- 
puted to legislature. McK.Consol.Laws, 
Book 1, § 80.—Ketcham y. Ketcham, 
29: N.Y.8.2d 7738, 176 Misc. 993. 

Okl. Where literal meaning of a 
statute would result in great incon- 
venience or lead to absurd consequenc- 
es which the legislature could not have 
contemplated, the courts are bound to 
presume that such consequences were 
not intended and to adopt a construc- 
tion which will promote the ends of 
justice and avoid the absurdity.—Tay- 
lor v. Langley, 112 P.2d 411. 

Pa. In construing a statute, it will 
be presumed that Legislature intended 
what is reasonable and effectual, and 
not what is productive of absurd or 
anomalous consequences or is impos- 
sible and incapable of execution. 46 
P.S. § 552.—Driskel v. O’Connor, 15 
A.2d 366, 339 Pa. 556. 

Pa. The court which is called on to 
ascertain legislative intent may pre- 
sume that the legislature does not 
intend an unreasonable result. 46 P.S. 
§ 552.—Staller vy. Staller, 21 A.2d 16. 


Pa.Super. The Superior Court would 
assume that Congress, in enacting 
amendment to Interstate Commerce 


Act making both receiving carrier and 
delivering carrier liable for all dam- 
ages to property received for transpor- 
tation on through bill of lading caused 
by any of participating carriers, did so 
with knowledge of the practice prevail- 
ing and various decisions of the court, 
and that Congress would have ex- 
pressly extended the act so as to cov- 
er imports from foreign adjacent coun- 
tries had they deemed that public in- 
terest required it, and it was proper so 
to do. Interstate Commerce Act § 20 
(11, 12), as amended, 49 U.S.C.A. § 
20(11, 12).—Alwine v. _Pennsylvania 
R. Co., 15 A.2d 507, 141 Pa.Super. 558. 

Pa.Super. The court which is called 
on to ascertain legislative intent may 
presume that the legislature does not 
intend an unreasonable result. 46 P.S. 
§ 552.—Staller v. Staller, 18 A.2d 537. 

Pa.Super. Statutes should be con- 
strued in view of rule that Legisla- 
ture does not intend a result that is 
absurd, impossible of execution or un- 
reasonable. 46 P.S. §§ 551, 552, 558.— 
In re Laub, 21 A,2d 575. 

R.I. The Supreme Court must as- 
sume that legislature intended to have 
all statutes relating to taxation con- 
strued so as to be consistent with one 
another and to effectuate, not defeat, 
policy of law, in absence of evidence 
of different intent.—Hdwards vy. Car- 
darelli, 14 A.2d 693. 

Tex.Civ-App. In construction of a 
statute, Court of Civil Appeals must 
presume that every word was inten- 
tionally used by the Legislature for 
purpose of making its intention clear, 
—Lyles v. Oheim, 142 8.W.2d 959, error 
granted. Lise 

Utah. In determining constitutional- 
ity of statute requiring issuance of a 
search warrant when affiant deposes 
that he has reason to believe and does 
believe that certain articles are wrong- 
fully held or used, and states facts 
upon which such belief is based, it 
would be presumed that Legislature 
had full knowledge of Supreme Court 
opinion which had declared unconstitu- 
tional a prior statute on ground that 
it did not meet constitutional require- 
ment of a showing of probable cause. 


Ft 
= 


STATUTES 


Rey.St.1938, 95-2-10 as amended b 
Laws 1939, c. 110; Const. art. 1, § 14. 
—Allen y. Trueman, 110 P.2d 355. 

Wash. In construing statute govern- 
ing real estate brokers’ bonds, it must 
be presumed that legislature was in- 
formed of previous similar legislation 
and of construction given by Supreme 
Court to such previous legislation. 
Rem.Rey.Stat. §§ ,6384, 6996, 6996—1, 
8340—1 et seq.—Paulsell vy. Peters, 115 
P.2d 708. 

Where many sessions of legislature 
had been held since adoption of real 
estate brokers act, without amendment 
thereof, it must be presumed that leg- 
islature not only intended that the act 
should be given the same construction 
as was given to earlier and closely 
analogous jitney bus statute, but that 
it approved the similar construction 
given in the meantime to subsequently 
enacted warehouse act, which also par- 
alleled the brokers act. Rem.Rev.Stat. 
§§ 6384, 6996, 6996—1, 8340—1 et seq. 
—Paulsell v. Peters, 115 P.2d 708. 

Wyo. All statutes are presumed to 
be enacted by the legislature with full 
knowledge of the existing condition of 
the law with reference thereto, and 
statutes are therefore to be construed 
in connection and in harmony with 
the existing law, and as a part of a 
general and uniform system of. juris- 
prudence, and their meaning and effect 
is to be determined in connection, not 
only with the common law and the 
constitution, but also with reference to 
other statutes and the decisions of the 
courts.—Civie Ass’n of Wyoming vy. 
Railway Motor Fuels, 116 P.2d 236, 
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D.C.D.C. In determining intention of 
Congress for purpose of construing 
statute, the court would take into con- 
sideration the knowledge of the mem- 
bers of Congress, and in the light of 
such knowledge, what action they took 
or failed to take.—Cavanagh v. Ballou 
36 F.Supp. 445. 

Alaska. To ascertain Congress’ in- 
tention with reference to particular law, 
courts take advantage of information 
available, though it may lead to dif- 
ferent conclusion than that which 
would follow from narrow inspection 
of wording of act.—U, S. v. Strom- 
berger, 9 Alaska 689. 

Cal. In interpreting statute, courts 
may and should have recourse to avail- 
able extrinsic aids in order to discover 
meaning and purpose of legislation.— 
Shafer v. Registered Pharmacists Uni- 
on Local 1172, 106 P.2d 408. 

Mass. Statutes are to be interpreted, 
not alone according to their simple, lit- 
eral, or strict verbal meaning, but in 
connection with their development, their 
progression through the legislative 
body, the history of the times, prior 
legislation, contemporary customs and 
conditions and the system of positive 
law of which they are part, and in the 
light of the Constitution and common 
law.—Commissioner of Public Works v. 
Cities Service Oil Co., 32 N.H.2d 277, 
308 Mass. 349. 

Wash. Intrinsic and extrinsic aids 
may be resorted to in statutory con- 
struction only when meaning of statute 
cannot be declared from the statutory 
language.—State ex rel. Washington 
Mut. Sav. Bank y. City of Bellingham, 
111 P.2d 781. 
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D.C.D.C. The interpretation of the 
meaning of each phrase in a statute 
must be closely related to the time and 
circumstances of its use.—Railway La- 
bor Executives’ Ass’n v. U. S., 38 F. 
Supp. 818. 

Cal. Legislation should be construed 
in the light of court decisions existing 
at time of enactment.—Miller v. McCol- 
gan, 110 P.2d 419. 

Ill. The primary aim of statutory 
constructiLu is to ascertain the legis- 
lative intent by examining not only 
language employed but evil to be rem- 
edied and end to be attained by stat- 
ute, and in determining problems con- 
fronting legislature in connection with 


statute, existing circumstances and 
contemporaneous conditions ma be 
considered.—U. S. Industrial Alcohol 


§ 604 


Co. v. Nudelman, 31 N.H.2d 594, 375 
Ill. 342, 

Kan. In construing statute, best 
means of ascertaining legislative in- 
tent is to consider situation at time of 
enactment of statute.——Ruppenthal v. 
Maag, 113 P.2d 101, 153 Kan. 588. 

Me. When a general term is used in 
a statute and there is a literal de- 
ficiency because of such generality, aid 
is afforded in eonstruction by the his- 
tory of the statute, the cause for its 
enactment, the mischiefs to be cured, 
the result to be attained, the spirit and 
intent of the legislature, and whether 
the term used has acquired a settled 
meaning through judicial interpreta- 
tion.—First Auburn Trust Co. v. Buck, 
16 A.2d 258. 

Mass. Statutes are to be interpreted, 
not alone according to their simple, 
literal, or strict verbal meaning, but in 
connection with their development, their 
progression through the _ legislative 
body, the history of the times, prior 
legislation, contemporary customs and 
conditions and the system of positive 
law of which they are part, and in the 
light of the Constitution and common 
law.—Commissioner of Public Works v. 
Cities Service Oil Co., 32 N.H.2d 277, 
308 Mass. 349. 

General statutory expressions may be 
restrained by relevant circumstances 
showing legislative intent that they be 
used in a particular sense.—Commis- 
sioner of Public Works v. Cities Service 
Oil Co., 32 N.H.2d 277, 308 Mass. 349. 

Miss. In considering the meaning 
and effect of a new and supplemental 
enactment, which by an express provi- 
sion disclaims the purpose of repealing 
any existing law, court must consider 
all circumstances leading up to the 
new enactment, the developments in the 
history of the times and the particular 
characteristics of the specific evil which 
the new statute is designed to curb and 
to apply the new statute to that par- 
ticular evil with its classifying charac- 
teristics, leaving the old statute to coy- 
er the cases as do not distinctly belong 
to the particular evil at which the new 
statute is directed.—Fortenberry vy. 
State, 1 So.2d 585, 190 Miss. 729. 

N.Y.App.Div. The intention of the 
lawmakers, as gathered from the nec- 
essity or reason of an enactment and 
the meaning of the words, enlarged 
or restricted according to their intent, 
is the law.—Commissioner of Taxa- 
tion and Finance y. Riger Bldg. Cor- 
poration, 22 N.Y.S.2d 378, 260 App. 
Div. 358, appeal denied 23 N.Y.S.2d 
832. Appeal granted. 

N.D. Where the statute dealing with 
valuation of the property of a public 
utility for determining reasonableness 
of rates was enacted subsequently to 
decisions of the United States Supreme 
Court in rate cases, it was reasonably 
subject to the construction that it was 
the legislative intention to prohibit 
consideration and allowance by the 
railroad commissioners of any elements 
of intangible value which those deci- 
sions had held were not property values 
protected by the due process clause of 
the Fourteenth Amendment to the fed- 
eral constitution. Comp.Laws Supp. 
1925, § 4609¢c37; U.S.C.A.Const. Amend. 
14.—Northern States Power Co. v. 
Board of Railroad Com’rs, 298 N.W. 
423. 

Wash. In determining the legislative 
intent for the purpose of construing a 
statute, consideration may be given 
previous legislation upon the statutory 
subject and such facts, of which the 
court may take judicial notice, that 
may have prompted the Legislature in 
enacting the statute—City of Seattle 
v. Reed, 107 P.2d 239. 
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C.c.A.Or. In construing a_ statute, 
the court may consider discussion with 
reference thereto on the floor of the 
United States Senate only when terms 
of the statute are so ambiguous as to 
require recourse to such _ discussion,— 
Continental Grain Co. v. Dant & Rus- 
sell, 118 F.2d 967. 

Where discussion on floor of Sen- 
ate with reference to the Arbitration 
Act, which was invoked to sustain dis- 


onfirmed 
18 a 


_ 3-5.—Continental 

- Russell, 118 F.2d 967. 
.Tex. A statute must be con- 
in accordance with intent of 
lature as expressed in language of 
ute as a whole, and its meaning 
not be sought by court in vague 
numbrae of wishes and desires of its 
ynents or opponents as expressed 
bates.—Fleming v. A. H. Belo Cor- 
n, 121 F.2d 207, affirming A. H. 
orporation vy. Street, 36 F.Supp. 


was the intent of provision.—U. 

rnell, 36 F.Supp. 81. 
Tex. The legislative intention 
es important only when there is 
ambiguity or doubt as to what it 
which event debates or state- 
ade in the committee or recitals 
statute may be looked 'to.—Gen- 
ve aon Co. vy. Sheppard, 37 


§ 
S.N.Y. The purpose, the subject- 
er, the context, the legislative his- 
, and the executive interpretation 
tatute are aids to construction 
ich may indicate an intent, by the 
e of the term “person” to bring the 
nation within the scope of a 
ute.—U. S. v. Cooper Corporation, 61 
42, affirming 114 F.2d 413, af- 
ming 31 F.Supp. 848, certiorari 
anted 61 S.Ct. 141. 


C.A.1 Where intention of Congress 
not clear from an examination of 
he words of a statute, it is proper to 
nsider reports of the committees of 
Yongress in charge of the legislation 
L order to discover legislative inten- 
n ommissioner of Internal Reve- 
Winslow, 113 F.2d 418. 


-A.lowa. The rejection by Con- 
ss of an amendment providing for 
H exemption of employees engaged 
in the manufacture of fishery products 
from the wage and hour provisions of 
e Fair Labor Standards Act was a 
reumstance to be weighed with other 
reumstances as showing the intention 


: 8, 29 : . : 
Hawkeye Pearl Button Co., 113 F.2d 
52. 

 ©,C.A.Pa. As aid in resolving doubt 
as to meaning of statute, recourse may 
be had to relevant proceedings in Con- 
gress attending its passage—U. S. v. 
‘*‘Widelity & Casualty Co. of New York, 
» 115 F.2d 475. 
- p.C.N.C. If meaning of statute is in 
doubt, resort can be made to statutory 
history, if necessary.—Gardner v. Bank 
of Pinehurst, 35 F.Supp. 727. 

-_ D.C.Tex: Where there is ambiguity 
or uncertainty in an act of Congress, 
reports of Senate Judiciary Committee 
_ concerning act may be resorted to in 
construing act, particularly to save it 
from unconstitutionality, 


but reports 
sannot serve to overturn well-estab- 
- jished principles of interpretation.—U. 
 §. v. Gilliland, 35 F.Supp. 181. 
D.C.Tex. The legislative intention be- 
comes important only when there ig 
some ambiguity or doubt as to what it 
was, in which event debates or state- 
ments made in the committee or re- 
citals in the statute may be looked to. 
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cour 
a statu 


unemployment compensation 

for any week in which his unemploy- 
ment is directly due to a labor dispute 
is not so clear and unambiguous as to 
preclude application of well-known 
rules of construction, and, in attempt- 
ing a proper interpretation of the word, 
the court may consider the external, 
historical facts leading to enactment of 
the statute, and consider that essential 
purpose thereof was to minimize the 
harmful effect’ on society of unemploy- 
ment. Gen.Acts 1935, pp. 957, 958, § 
6(d).—Department of Industrial Rela- 
tions v. Drummond, 1 So.2d 395, certio- 
rari denied 1 So.2d 402. 

Ariz. When .an ambiguity exists in 
a statute, court in construing statute 
may consider the background which led 
up to its enactment.—Southern Pac. 
Co. v. Maricopa County, 107 P.2d 212. 

Cal. In enforcing command of stat- 
ute, both policy expressed in its terms 
and object implicit in its history and 
background should be recognized.— 
Shafer v. Registered Pharmacists Uni- 
on Local 1172, 106 P.2a 403. 

Cal.App. Committee reports and ex- 
planatory statements of. members in 
charge, made in presenting a statute 
for passage, may be considered in con- 
struing the statute if its language is 
doubtful or obscure.—Southern Pac. Co. 
v. Industrial Accident Commission, 113 
P.2d 768. 

Statements made in report of the Sen- 
ate committee on the judiciary relating 
to objectives of amendment to the Fed- 
eral Employers’ Liability Act, which 
accorded with reasonable interpretation 
of the amendment would be followed 
by the courts. Federal Employers’ Li- 
ability Act as amended by Act of 1939, 
45 U.S.C.A: §§ 51, 54, 56, 60.—South- 
ern Pac. Co. v. Industrial Accident 
Commission, 113 P.2d 763. 


Conn. A court in determining legis- 
lative intent must look beyond the lit- 
eral meaning of the words of the stat- 
ute to the history of the statute, its 
language considered in all its parts, the 
mischief it was designed to remedy, 
and the policy underlying it.—Water- 
bury Sav. Bank vy. Danaher, 20 A.2d 
455, 128 Conn.. 78. 

App.D.C. Resort to the usual evi- 
dence of Congressional intent found in 
the committee reports and debates is 
proper in interpreting the statute for 
repatriation of an expatriated wife. 
Naturalization Act of 1906, § 4, as 
amended, 8 U.S.C.A. § 381; 8 U.S.C.A. 
§ 9a.—Shelley v. U. S., 120 F.2d 734. 

Fla. The evils to be corrected, the 
language of the act, the title, history, 
and purpose of the enactment should 
be considered in determining legisla- 
tive intent.—Richardson vy. City of Mi- 
ami, 198 So. 51. 

Fla. In construction of statute re- 
lating to taxation of premiums received 
by insurance companies, the court is 
controlled by the intent of the legisla- 
ture as gleaned from the statute, and 
the history of such legislation cannot 
be of much assistance when contradic- 
tory of the plain mandates of the stat- 
ute. Acts 1939, ec. 19501.—Volunteer 
Ss Life Ins. Co. v. Larson, 2 So.2d 


Fla, Legislative history of an act 
may be investigated for purpose of 
ascertaining and applying legislative 
intent.—Forehand v. Manly, 2 So.2d 


864, 

Iowa. In construing phrase in Un- 
employment Compensation Act, court 
may consider history of the legisla- 
tion and fact that such act was adopted 
as a consequence of and in conformity 
with Federal Social Security Act, after 
publication of Treasury Regulation un- 
der the federal act, and contained iden- 
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Ky. If confusion still exists follow- 
ing a review of the statute as a whole 
to determine legislative intent, then 
other considerations may be resorted 
to, prominent among which is the his- 
tory of legislation from time of its in- 
ception when first introduced until it 
became a completed enactment by both 
Houses of General Assembly and con- 
sidered by governor if he acts with 
reference thereto within the constitu- 
tional limit of time—May v. Clay- 
Gentry-Graves Tobacco Warehouse Co., 
145 S.W.2d 84, 284 Ky. 502. 

Me. When a general term is used in 
a statute and there is a literal de- 
ficiency because of such generality, aid 
is afforded in construction by the his- 
tory of the statute, the cause for its 
enactment, the mischiefs to be cured, 
the result to be attained, the spirit 
and intent of the legislature, and 
whether the term used has acquired a 
settled meaning through judicial in- 
terpretation.—First Auburn Trust Co. 
v. Buck, 16 A.2d 258. 

Mass. Statutes are to be interpreted, 
not alone according to their simple, 
literal, or strict verbal meaning, but in 
connection with their development, their . 
progression through the legislative’ 
body, the history of the times, prior 
legislation, contemporary customs and 
conditions and the system of positive 
law of which they are part, and in the 
light of the Constitution and common 
law.—Commissioner of Public Works v. 
Cities Service Oil Co., 32 N.H.2d 277, 
308 Mass. 349. 

Minn, Where a statute is free from 
ambiguity, it is court’s duty to give to 
the chosen language its plain meaning, 
since it is only where the language of 
an act is ambiguous and needs, by 
reason of such ambiguity, to be judi- 
cially construed, that the history of 
such act should be resorted to for aid 
in its construction.—Rice v. City of St. 
Paplh 295 N.W. 529. . 


“Witss. In considering the meaning 
and effect of a new and supplemental 
enactment, which by an express provi- 
sion disclaims the purpose of repealing 
any existing law, court must consider 
all circumstances leading up to the new 
enactment, the developments in the his- 
tory of the times and the particular 
characteristies of the specific evil which 
the new statute is designed to curb 
and to apply the new statute to that 
particular evil with its classifying 
characteristics, leaving the old statute 
to cover the cases as do not distinctly 
belong to the particular evil at which 
the new statute is directed.—Fortenher- 
ry v. State, 1 So.2d 585, 190 Miss. 729. 

N.Y.Sur. A statute must be read in 
the light of its history and purpose. 
—In re Cochran’s Estate, 29 N.Y.S.2d 
249, 176 Mise. 809. 

Pa.Super. The history of an enact- 
ment may always be considered in 
construing the enactment.—Keating v. 
White, 15 A.2d 396, 141 Pa.Super. 495. 

Pa.Super. In construing statute, re- 
sort may be had to history of statute 
in_ case of ambiguity.—Alwine vy. Penn- 


sylvania R. Co., 15 A.2d 507, 141 Pa. 
Super. 558. 
Wash. The legislative history of 


laws may properly be considered as 
an aid to ascertaining legislative in- 
tent, only where statute is ambiguous. 
—Shelton Hotel Co. v. Bates, 104 P. 
2d 478. 

Wash. The legislative history of am- 
biguous act may be resorted to in de- 
termining legislative intent.—Ayers v.. 
City of Tacoma, 108 ala 348, 
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§ 
©.0.A.Minn. The contemporaneous: 
construction placed upon statute au- 
thorizing maintenance of proceeding 
to condemn lands allotted in severalty 
to Indians, and statute authorizing 
Secretary of Interior to grant permis- 
sion for opening and establishment. 


ere the Co) e en acted 

a for many S.C.A. §§ 
$11, 357.—U. S. v. State of Minnesota, 
113 F.2d 770. 


N.Y.Sup. In interpreting statute pro- 
viding that where levy has been made 
under warrant of attachment and war- 
rant is vacated by order of court, sher- 
iff is entitled to poundage upon value 
of property not exceeding amount speci- 
fied in warrant, the fact that party who 
causes issuance of warrant usually and 
customarily pays sheriff’s poundage 
- without objection places a _ practical 
construction on statute which court 
must recognize as being of great im- 
portance in case of ambiguity. Civil 
Practice Act, § 1558, subd. 18.—Demp- 
sey v. John A. Lynch Co., 25 N.Y.S.2d 
164, 175 Mise. 710, affirmed 25 N.Y.S.2d 
166, 261 App.Div. 829. 

Pa.Com.Pl. If the interpretation of a 
statute is doubtful, then there are cer- 
tain rules of construction to which the 
courts must resort: 1. The adminis- 
trative interpretation given to the act; 
2. The contemporaneous legislative in- 
terpretation; 3. The consequences of a 
particular construction; 4. A_ strict 
interpretation if the enactment is in 
derogation of the common law; and 5. 
A construction which will not put more 
power in an administrative officer or 
poard than the language clearly war- 
rants.—Fire Ass’n of Philadelphia v. 
Taggart, 49 Dauph. 386 
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U.S. Administrative practice and 
Treasury rulings cannot narrow _ the 
scope of a statute when Congress plain- 
ly has intended otherwise.—Neuberger 
v. Commissioner of Internal Revenue, 
61 S.Ct. 97, reversing 104 F.2d 649, 
eertiorari denied 60 S.Ct. 379, 308 U.S. 
623, 84 L.Ed. 520, vacated 60 S.Ct. 
1085, 310 U.S. 655, 84 L.Ed. 1419, cer- 
tiorari granted 60°S.Ct. 1085, 310 U.S. 
655, 84 L.Ed. 1419. 

U.S. That Federal Trade Commission 
for a quarter century did not claim 
that it could proscribe unfair methods 
used in intrastate sales when such re- 
sulted in handicap to interstate com- 
petitors is a powerful indication that 
effective enforcement of Trade Commis- 
sion Act is not dependent upon control 
over intrastate transactions. Federal 
Trade Commission Act, § 5(a), as 
amended, 15 U.S.C.A. § 45(a).—Federal 
Trade Commission v. Bunte Bros., 61 
S.Ct. 580, affirming Bunte Bros. v. 
Federal Trade Commission, 110 F.2d 
412, certiorari granted Federal Trade 
Commission v. Bunte Bros., 61 S.Ct. 10. 

Authority actually granted by Con- 
gress cannot evaporate through lack 
of administrative exercise, but just as 
established practice may shed. light on 
‘extent of power conveyed by general 
statutory language, so the want of as- 
sertion of power by those who pre- 
sumably would be alert to exercise it, 
is equally significant in determining 
whether such power was actually con- 
ferred.—Federal .Trade Commission y. 
Bunte Bros., 61 S.Ct. 580, affirming 
Bunte Bros. v. Federal Trade Commis- 
sion, 110 F.2d 412, certiorari granted 
Federal Trade Commission vy. Bunte 
Bros., 61 S.Ct. 10. 


The practical construction of Federal 
Trade Commission Act by those en- 
trusted with its administration that 
Commission may not proscribe unfair 
methods used in intrastate sales when 
such result in handicap to interstate 
competitors is reinforced by Commis- 
sion’s unsuccessful attempt to secure 
from Congress an express grant of au- 
thority over transactions “affecting” 
commerce in addition to Commisgsion’s 
ecoutrol of practices in commerce. Fed- 
eral Trade Commission Act § 5(a), as 
amended, 15 U.S.C.A. § 45(a).—Federal 
Trade Commission v. Bunte Bros., 61 
S.Ct. 580, affirming Bunte Bros. v. Fed- 
eral Trade Commission, 110 F.2d 412, 
certiorari granted Federal Trade Com- 
mission v. Bunte Bros., 61 §.Ct. 10. 

U.S.Cal. Statements in. circulars is- 
syed by the Farm Loan Board that 


ad 


iform — 

admini: e treatment, Bee 
claimed exemption from tax on profit 
from resale be based thereon, though 


time of purchase and reasonably be- 
lieved that profit would be exempt, 
since the Board was without authority 
to represent that capital gains were 
tax exempt. Federal Farm Loan Act 
1916, § 26, 12 U.S.C.A. § 931.—U. S. v. 
Stewart, 61 S.Ct. 102, reversing Stewart 
v. S., 106 F.2d 405, reversing 24 
F.Supp. 145, certiorari granted U. S. 
v. Stewart, 60 S.Ct. 711, 309 U.S. 647, 
84 L.Hd. 999. : 

A casual statement by the Secretary 
of the Treasury, in the course of a 
congressional hearing on the Revenue 
Act of 1918, that land bank bonds 
carry a wider exemption than Liberty 
bonds did not have authoritative weight 
in determining whether profit from sale 
of farm loan bonds was exempt income. 
Federal Farm Loan Act 1916, § 26, 12 
U.S.C.A. § 931.—U. S. v. Stewart, 61 
S.Ct. 102, reversing Stewart v. U. S., 
106 F.2d 405, reversing 24 F.Supp. 145, 
certiorari granted U. S. v. Stewart, 60 
8.Ct. 711, 309 U.S. 647, 84 L.Ed. 999. 

U.S.N.Y. The purpose, the subject- 
matter, the context, the legislative his- 
tory, and the executive interpretation 
of a statute are aids to construction 
which may indicate an intent, by the 
use of the term “person” to bring the 
state or nation within the scope of a 
statute.—U. S. v. Cooper Corporation, 61 
S.Ct. 742, affirming 114 F.2d 413, af- 
firming 31 F.Supp. 848, certiorari 
granted 61 S.Ct. 141. 

C.C.A.1 Although where an act uses 
ambiguous terms or is of doubtful con- 
struction a clarifying regulation or 
one indicating method of an act’s ap- 
plication to specific cases is to be 
given weight by the courts, interpre- 
tation of a statute always remains 
function of judiciary and regulation 
cannot change what the act originally 
meant.—Commissioner of Internal Rev- 
enue v. Winslow, 1138 F.2d 418. 

C.C.A.1. Long administrative inter- 
pretation of statute, coupled with re- 
enactment of statute so interpreted, 
should not be lightly set aside.—Com- 
missioner of Internal Revenue v. Mon- 
arch Life Ins. Co,, 114 F.2d 314. 

C.C.A.6. In construction of an am- 
biguous statute, the contemporaneous 
construction of those,who were called 
upon to act under the statute, and were 
appointed to earry its provisions into 
effect, is entitled to great respect.—Au- 
gustus v. Commissioner of Internal Rev- 
enue, 118 F.2d 38. 

C.C.A.Tex. The meaning of the Fair 
Labor Standards Act could not be 
sought by court in purely legal inter- 
pretation by wage and hour adminis- 
trator’s legal staff. Fair Labor Stand- 
ards Act of 1938, § 1 et seq., 29 U.S. 
C.A. § 201 et seq.—Fleming v. A. H. 
Belo Corporation, 121 F.2d 207, affirm- 
ing A. H. Belo Corporation v. Street, 
36 F.Supp. 907. 

Where statute is ambiguous or uncer- 
tain, practical interpretation by execu- 
tive department charged with its ad- 
ministration is entitled to the highest 
respect, and, if acted upon for a num- 
ber of years, will not be disturbed 
except for very cogent reasons.—llem- 
ing v. A. H. Belo Corporation, 121 F. 
2d 207, affirming A. H. Belo Corpora- 
tion v. Street, 36 F.Supp. 907. 

D.C.Cal. A practical construction of 
statute by public officers required to 
operate thereunder is persuasive.—In re 
Imperial Irr. Dist., 38 F.Supp. 770. 


D.C.Md, Administrative interpreta- 
tion, no matter how long continued, 
cannot give the statute a meaning 


which is contrary to binding judicial 
eonstruction.— Washington, Baltimore & 
Annapolis Realty Corporation v. Mag- 
ruder, 35 F.Supp. 340. . 

The words “carrying on or doing 
business” within capital stock tax stat- 
ute are not ambiguous or doubtful in 
sense of rule requiring adoption of the 
practical interpretation given an am- 


nor could 


taxpayer relied on the statements at. 


the words having i 
definite judicial inte pr 
Supreme Court and by 
peals, they will be applied i 
ance with such interpretation, nc 
standing contrary ‘Treasury Re 
tions that have remained substant 
the same through repeated r 
ment of the statute. Reven 
1935, § 105(a), 26 U.S.C.A. 
Acts, page 798,—Washington, Baltimo 
& Annapolis Realty Corporation 
Magruder, 35 F.Supp. 340. 
D.C.Md. Where the Interstate Com- 
merce Commission formally confirme 
ruling of the Wage and Hour Divis 
of the Department of Labor : 
employees of motor carriers other 
drivers would be subject to the 
Labor Standards Act with res 


power to establish requireme 
cerning qualifications and m 
hours of service, as limited by 
United States Supreme Court. 
Labor Standards Act of doen 

(1), 16(b), 29 U.S.C.A. §§ 21 OF 
216(b); Motor Carrier Act of 19: 
204(a) (1, 2), 49 U.S.C.A. § 30. 
2),—Missel v. Overnight Motor ' 
Co., 36 F.Supp. : i 


mitting division of officers and 
members of crews of tugs and be 
into two watches when engage 

voyage of less than 600 miles, t 
nition of such a “voyage” by Sec 
of Commerce who issued regul: 
although not controlling was p '2- 
sive, 46 U.S.C.A. § 673.—Buttimer 


Detroit Sulphite Transp. Co., 
Supp. 222. 
D.C.N.C. Administrative practice o 


interpretation has no weight wher 
unreasonable and clearly inconsi: 
with the unambiguous language of 
statute,—Carolina Freight Carriers | 
poration y. U. S., 38 F.Supp. 549. 
D.C.Ohio. An administrative regu 
tion does not become a part of the la 
if Congress has not left the iss 
question open to administrative in-- 
terpretation.—Deshler Hotel Co. v._ : 
ey, 36 F.Supp. 392. Pare 
Administrative 
tion of a statute is of great weight a 
should not be overturned unless ¢ 
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respect is not required to rise to t 
degree of acceptance of their ruling 
which plainly are not interpretations of — 
statutes, but are additions to or limita- 
tions of statutes not in the contemp 
tion of Congress which enacted them 
Diamond Alkali Co. v. Driscoll, 37 
Supp. 536 


D.C.S.C. The opinions of the Presi- 


dent of the United States and the heads — 
of the various federal departments in- 


cluding the Attorney General, the 
Comptroller of the Treasury, the Comp- 
troller General, the Postmaster Gener- 
al, the Secretary of War, the Secretary 
of the Navy, and the Commissioner of 
Internal Revenue, are given great 
weight by the courts in determining 
immunity of an agency from state tax- 
ation as a federal instrumentality. Hx- 
ecutive Order, Feb. 6, 1934, No. 6589. 
—U. 8. v. Query, 37 F.Supp. 972, af- 
firmed Query v. U. S., 121 F.2d 681. 
Ala, The administrative construction 
given by highest officials charged with — 
duty of administration of tax laws 


a 


ould be given favorable consideration 
ourts, especially where such con- 
tion has stood unchallenged for 
nsiderable time.—Jones v. Johnson, 
. So. 639, 240 Ala. 357. 

.App. The attorney general’s ad- 
inistrative construction of trial tax 
atute and statute providing for ap- 
val of workmen’s compensation set- 
ments by circuit court judges as 
‘empting such settlements from trial 
before such tax statute was chang- 
by specifying cases exempt from 
provisions, does not require such 
1d Court of Appeals in case 
Gen.Acts 


4, § 

. Cod 3 
Montevallo Coal Mining Co., rit 
82, certiorari denied 197 So. 87. 
ik. In arriving at meaning of a 
ibtful statute, weight must be given 
practical construction placed upon 
atute by executive officers of the 
ate, especially when such construc- 
ion has been unchallenged over a long 
iod of years.—Ware v. Dazey, 144 
2d 463, 
al. The administrative interpreta- 
of a statute will be accorded great 
ect by the courts and will be fol- 
awe if not clearly erroneous.—Bodin- 
| Mfg. Co. v. California Employment 
mission, 109 P.2d 935, prior opin- 
101 P.2d 165. 
_A tentative administrative interpreta- 
tion of a statute which an administra- 
f agency is charged to enforce makes 
no pretense at finality, and it is duty of 
upreme Court, when a question of law 
properly presented, to state the true 
eee of the statute finally and con- 

ively, even though this requires 
overthrow of an earlier erroneous 
inistrative construction.—Bodinson 
. Co. vy. California Employment 
mmission, 109 P.2d 935, prior opin- 
101 P.2d 165. 
|. While a course of administra- 
procedure or administrative con- 


usage, it will be accorded great respect 
by courts and upheld, if not clearly er- 
neous.—Los Angeles County vy. Su- 
erior Court in and for Los Angeles 
; nty, 112 P.2d 10, 17 Cal.2d 707. 
_ Cal.App. The contemporaneous prac- 
l construction given a statute by 
the executive officers of a state charg- 
ed with the administration of laws 
having a state-wide application is en- 
titled to consideration by a court call- 
_ed upon to construe such statutory pro- 
visions.—La Rue v. Board of Trustees 
of Baldwin Park School Dist. in Los 
Angeles County, 104 P.2d 689. 
i Cal.App. If there was uncertainty in 
the Initiative Act creating a State 
- Board of Chiropractic Examiners, with 
reference to the date when the terms of 
the board members should begin, uni- 
form construction with respect to the 
_ date of the terms, placed on the act by 
every Governor and Secretary of State 
in office since the act was adopted, was 
entitled to great respect. §t.1923, p. 
Ixxxviii, §§ 1, Sere ae ex rel. Laba- 
chotte v. Morris, 106 P.2d 635. 
Cal.App. Testimony that officers of 
tax department regarded social club 
furnishing food, liquors and cigars to 
members and their guests, as engaging 
in business of selling tangible personal 
pruperty at retail so as to be subject 
to sales tax, did not establish a con- 
_ temporaneous administrative interpreta- 
tion of Retail Sales Tax Act as it ex- 
_ isted in 1935 prior to 1939 amendment, 
which must be applied in determining 
_ whether club was subject to sales tax 
_ where department promulgated no defi- 
-. nite rules or regulations to that effect, 
and such question only arose with the 
1935 amendment to the act, and actions 
for recovery of sales tax paid under 
protest were brought almost immediate- 
y after payment of protested tax. St. 
+1935, pp. 1256, 1252, §§ 2(a-e), 3.—Un- 
18 League Club v. Johnson, 108 P.2d 


Fla, The practical construction 
laced upon statute by an administra- 
ive Bepeeene of state government, 
although not binding upon the courts, 
is of great persuasive force, when not 


_ 


rel. 
198 So. 82. 

Fla. A construction placed on a 
statute by state administrative officer 
is a persuasive force and influential 
with the courts when found not to con- 
flict with some provision of the consti- 
tution or the plain intent of the statute. 
—Volunteer State Life Ins. Co. v. Lar- 
son, 2 So.2d 386. 

Idaho. The construction given a stat- 
ute by the executive and administrative 
officers of the state is entitled to great 
weight and will be followed unless 
there are cogent reasons for a change. 
Bee TL Duce v. Johnston, 108 P.2d 


The drainage district statute does not 
authorize payment of interest on past 
due drainage district bonds after all 
attached interest coupons have been 
paid, and administrative construction to 
the contrary will be disregarded. Code 
1932, §§ 41-2552, 41-2554, 41-2556 to 
41-2558, 41-2562.—Breckenridge v. 
Johnston, 108 P.2d 833. | 

I.App. When legislative depart- 
ment in enactment of laws and execu- 
tive officers applying statutes have, by 
contemporaneous, long, uniform, and 
practical construction of statutory pro- 
vision, accepted and acted upon it as 
having a particular meaning, conclu- 
sion so reached will, in view of great 
injustice which would result from 
change in such construction and mean- 
ing, be accorded great weight by ju- 
diciary and will, in general, control 
when question is doubtful.—Village of 
Broadview v. Toman, 33 N.H.2d 619, 
309 IlLApp. 485. 

In determining whether county col- 
lector, in remitting to village special 
assessments collected, was entitled to 
deduct 50 cents per item on items re- 
turned delinquent, under statutes, cus- 
tom of county collector in making like 
charges against city and villages over 
25-year period must be given great 
weight. Smith-Hurd Stats.1935, ¢c. 53, 
§ 39, 40, 73; ¢. 120, § 174.—Village of 

roadview v. Toman, 33 N.H.2d 619, 
309 Ill.App. 485. 


In determining whether county col- 
lector, in remitting to village special 
assessments collected, was entitled to 
deduct 50 cents per item on items re- 
turned delinquent, under statutes, fact 
that county board had never made ap- 
propriations for charges like the ones 
involved must be given weight. Smith- 
Hurd Stats.1935, c. 58, §§ 39, 40, 73; 
ec. 120, § 174.—Village of Broadview’ v. 
yeyaa 83 N.H.2d 619, 309 Ill.-App. 

Mass. The rule that in interpreta- 
tion of doubtful or ambiguous statute 
the long-continued and uniform prac- 
tice of authorities charged with its 
administration is entitled to great 
weight and will not be disturbed can- 
not be invoked against the plain words 
of a statute—Modern Finance Co. v. 
Holz, 29 N.H.2d 922. 

Mo. The general rule that nonaction 
on the part of officers of the state is 
not to be treated as contemporaneous 
construction of an ambiguous law, and 
that administrative construction cannot 
prevail against the plain language of 
the statute, applies where there is an 
absolute duty on the part of officers 
to eollect taxes, but. not where the 
state auditor is vested by statute with 
a discretion to allow or to disallow the 
petition of a taxpayer for leave to al- 
locate its income between the state and 
other states for purposes of payment 
of income tax. Mo.St.Ann. § 10115, p. 
8080.—In re Kansas City Star Co., 43 
S.W.2d 1029, 130 A.L.R. 1168. 

Mo. The continuous acquiescence of 
Insurance Department and Legislature 
in interpretation of Insurance Code per- 
mitting appeals from judgments allow- 
ing attorneys’ fees, gave rise to impli- 
cation that Code was correctly inter- 
preted. Mo.St.Ann. §§ 1018, 5944, 5945, 
pp. 1286, 4532.—Robertson v. Manu- 
facturing Lumbermen’s Underwriters, 
145 S.W.2d 134. 

Mont. The fact that executive of- 


Nev. Hxecutive and administrative 
constructions of statutes are inapplic- 
able in construing the statutes where 
statutes are so clear, certain, and free 
from ambiguity as to require construc- 
tion, but where their meaning is not 
clear and court must endeavor to con- 
strue them in conformity with real in- 
tention of Legislature, construction uni- 
formly adopted for at least nine years 
by officials entrusted with administra- 
tion of the provisions in question, while 
not conclusive, is of much persuasive 
force. Comp.Laws, § 5798, subd. 4(a); 
§ 5799, subd. 2.—Board of School Trus- 
tees of Las Vegas Union School Dist. 
No. 12 v. Bray, 109 P.2d 274. 
N.J.Sup. In construing provisions of 
New Jersey Unemployment Compensa- 
tion Act with respect to fishermen em- 
ployed by employers engaged in busi- 
ness of catching fish from nets set in 
Atlantic Ocean, within territorial lim- 
its of New Jersey, New Jersey courts 
were not bound by constructions which 
federal administrative agencies had 
placed upon similar federal statutes. 
nor by amendment to federal Social 
Security Act excluding fishermen from 
coverage. N.J.S.A. 43:21-1 et seq., 43:- 
21-2; Federal Social Security Act, 42 
U.S.C.A. § 301 et seq.—Shore Fishery 
v. Board of Review of Unemployment ‘ 
Compensation Commission, 21 A.2d 
634, 127 N.J.L. 87. \ 
N.J.Prerog. The alleged fact that the 
State Tax Commissioner, in imposing 
tax under the Transfer Inheritance Tax 
Act, appraised the value of the trans- 
ferred property as of the date of the 
transfers, rather than as of the date 
of the death of the transferor, could 
be of no avail to executor of trans- 
feror, as against judicial determina- 
tion of the act to the contrary. N.J. 
S.A, 54:33-1 et seq.—Nicholas v. Mar- 
tin, 15 A.2d 235, 128 N.J.Eq. 344. 
N.Y. The practical construction put 
upon a constitutional provision as well 
as upon a statute by the legislature or 
by departments of state government for 
a long time is entitled to great weight 
if not controlling influence.—Kolb v. 
Holling, 32 N.E.2d 811, 285 N.Y. 104, 
re yers ne 21 N.Y.S.2d 134, 260 App.Div. 


N.Y.App,Div. While not conclusive 
a long standing administrative ruling 
of the Public Service Commission is 
entitled to considerable weight, even 
when the subject is not free from 
doubt.—People ex rel. Publie Service 
Commission v. New York Tel. Co., 29 
N.Y.S.2d 513, 262 App.Div. 440, af- 
firming 22 N.Y.S.2d 837, 175 Mise. 128. 

N.Y.Sup. That state Superintendent 
of Banks had been fully cognizant for 
years of method employed by licensed 
lenders of computing interest for frac- 
tion of a month on basis of a 30-day 
month, so that interest was charged 
only for 360 days of any year, and nev- 
er objected to method or sought to re- 
voke license of any lender employing 
such method, was entitled to weight in 
determining whether such method was 
authorized under Banking Law. Bank- 
ing Law §§ 340 et seq., 348, 349, 352.— 
Hennessey _v. Personal Finance Corpo- 
ration of New York, 26 N.Y.S.2d 1012, 
176 Mise. 201. 

A practical construction given a stat- 
ute by public generally, as indicated 
by uniform course of conduct over a 
considerable period of time, and ac- 
quiesced in and approved by a public 
official charged with duty of enforcing 
the act, is entitled to great weight in 
the interpretation which should be giv- 
en act, in case there is any ambiguity 


- 
ie 
oe | me 


N.C. Labor Interpretative Bulletin 
of the United States Department of 
Labor, enumerating employees’ en- 
gaged ‘in the production of goods for 
interstate commerce’ within meaning 
of federal Fair Labor Standards Act, 
was not binding on the state courts 
in suit by an employee to recover un- 
paid minimum wages allegedly due un- 
der act, but its reasonableness was 
persuasive. Fair Labor Standards Act 
of 1938, §§ 6, 7, 29 U.S.C.A. §§ 206, 207. 
_ —Hart v. Gregory, 10 S$.H.2d 644, 218 
N.C. 184, 130 A.L.R. 265. 

N.D. In construing a _ statute of 
doubtful meaning, a court will give 
weight to the long-continued practical 
construction placed thereon by officers 
charged with the duty of executing 
and applying the statute, to the judi- 
cial construction of such statute by an 
inferior court, and to the legislative 
acquiescence in both departmental and 
judicial construction.—Northern States 
Power Co. v. Board of Railroad Com’rs, 
298 N.W. 4238. 

Pa.Com.Pl. If the interpretation of a 
statute is doubtful, then there are cer- 
tain rules of construction to which the 
courts must resort: The administra- 
tive interpretation given to the act; 
the contemporaneous legislative inter- 
pretation; the consequences of a par- 
ticular construction; a strict interpre- 
tation if the enactment is in deroga- 
tion of the common law; and a con- 
struction which will not put more pow- 
er in an administrative officer or board 
than the language clearly warrants.— 
Fire Ass’n of Philadelphia v. Taggart, 
49 Dauph. 386. 

In view of the long acquiescence by 
both the legislative and the administra- 
tive departments in the practice of the 
companies in making the investments, 
the court should not lightly overturn 
this construction.—Fire Ass’n of Phil- 
adelphia v. Taggart, 49 Dauph. 386. 

Where there is ambiguity as to the 
meaning of a statute, recourse may be 
had to such legislative or administra- 
tive interpretation to aid in its con- 
struction.—Fire Ass’n of Philadelphia 
vy. Taggart, 49 Dauph. 386, 


S.C. The construction given a stat- 
ute by those charged with the duty 
of executing it is always entitled to 
the most respectful consideration, and 
ought not to be overruled without co- 
gent reasons, but this rule is usually 
restricted to cases in which the mean- 
jng of the statute is doubtful.—Caro- 
lina, C. O. Ry. of South Carolina 
v. South Carolina Tax Commission, 15 
S8.H.2d 764, 197 S.C. 529. 

The fact that tax commission accept- 
ed and approved income tax returns 
made by corporation showing no in- 
come was not such an executive con- 
struction of income tax law as to con- 
stitute a precedent requiring recogni- 
tion by court in corporation’s action 
to recover income tax subsequently as- 
sessed for the years covered by the 
returns previously approved and paid 
under protest.—Carolina, C. & O. Ry. 
of South Carolina vy. South Carolina 
Tax Commission, 15 §.H.2d 764, 197 
S.C. 529. 


The fact that executive officers de- 
layed a considerable time after income 
taxes had accrued before seeking to 
enforce the collection thereof should 
not be treated as executive construc- 
tion of the tax law.—Carolina, C. & O. 
Ry. of South Carolina vy. South Caro- 
lina Tax Commission, 15 S.H.2d 764, 
197 S.C. 529. 

Tenn. The facts that for some years 
the legal department of the state had 
advised taxing authorities by written 
opinions that statute imposing tax on 
liquid carbonic gas applied to all use 
of the gas, and that such users had 
been paying the tax, had much weight 
in determining construction of the tax- 
ing statute. Code 1938, § 1167 et seq. 
—Knoxtenn Theatres v. McCanless, 151 
S.W.2d 164, 177 Tenn, 497. 


7 
Tex.Civ.App. If statute providing 


t” are deductible in determin- 
he net value of the estate subject 


ous, departmental constructions given 
statute since its enactment in 1923 as 
not allowing deduction of federal es- 
tate taxes, in determining net value 
of the property subject to the state 
inheritance tax, should be given prop- 
er weight by the courts in construing 
statute. Vernon’s Ann.Civ.St. art. 7125; 
Revenue Act of 1935, § 203(a), 26 U.S. 
C.A. Int.Rey.Acts, page 806.—Walker v. 
Mann, 143 S.W.2d 152, error refused. 

Tex.Civ.App. If taxing statute is 
ambiguous and open to construction, 
much weight should be given to opin- 
ion of Attorney General under which 
the state collected the tax for nine 
years.—Trinity Portland Cement Co. v. 
State, 144 S.W.2d 329, error refused. 

Va. <A prior departmental construc- 
tion of statute is persuasive that such 
construction is the correct construction 
to be applied in a subsequent case.— 
Batcheller v. Commonwealth ex rel. 
Rector and Visitors of University of 
Virginia, 10 S.E.2d 529. P 

Va. In construing a statute, admin- 
istrative construction is entitled to 
weight.—Commonwealth vy. Dodson, 11 
S.E.2d 120. 

Va. The court must construe the 
law as it is written, and an erroneous 
construction by those charged with 
law’s administration cannot be permit- 
ted to override the clear mandates of a 
statute——Hancock Co. v. Stephens, 14 
S8.H.2d 332, 177 Va. 349. 

Va. Where doubt arises as to proper 
construction of a statute, the court 
should give due weight to the interpre- 
tation placed upon such statute by the 
branch of the executive department of 
state government which is specially 
charged with duty of construing and 
effectuating such statute.—Richmond 
Food Stores v. City of Richmond, 15 S. 
H.2d 328, 177 Va. 592. 

The rule of interpretation, which 
permits courts in construing a statute 
to look to the practical construction 
thereof adopted by executive officers, 
ig usually applied to cases in which 
such construction has continued and 
B n acquiesced in for a long period of 

me, but the application of the rule is 
not confined to such cases alone.— 
Richmond Food Stores v. City of Rich- 
mond, 15 §8.H.2d 328, 177 Va. 592. 

Wash. Where language of statute is 
plain and unequivocal, courts will con- 
strue it according to its true intent, 
notwithstanding contrary construction 
thereof by administrative _ officers.— 
Smith v. Northern Pac. Ry. Co., 110 P. 
2d 851. 

The construction of ambiguous stat- 
ute by department or officer charged 
with its administration is entitled to 
considerable weight in determining leg- 
islature’s intention, though not binding 
on courts.—Smith v. Northern Pac. Ry. 
Co., 110 P.2d 851. 

Wash. The interpretation of a stat- 
ute by executive and administrative of- 
ficers will be given weight when the 
statute is ambiguous, but the interpre- 
tation of a statute by executive or ad- 
ministrative officers in contravention 
of the statute’s plain terms will not be 
followed by the court.—Smith v. De- 
partment of Labor and Industries, 113 
P.2d 57. 

Wash. Where a statute is ambigu- 
ous, weight will be given to the ad- 
ministrative or executive construction 
thereof and the practice under it, where 
such practice has continued for a long 
period of time, but the rule does not 
apply where the meaning of a statute 
is unequivocal.—Northern Pac. Ry. Co. 
v. Henneford, 113 P.2d 545. 

Wis. The practical construction long 
continued, given to a statute by those 
intrusted with its administration, is of 
great weight and oftentimes decisive in 
determining its meaning.—State ex rei. 
Green v, Clark, 294 N.W. 25, 235 Wis. 


628. 
Wis. That Milwaukee county before 
1937 paid salaries and transcript fees 


of reporters of municipal and district 


to state inheritance tax was ambigu-- 


tion of statutes relating to sharing of 
expenses of courts and did not p 
clude county from asserting a co 
construction, where officers who. 
were county and city treasurers, an 
their acts were never called to atter 
tion of city council and county b 
which are the responsible autho 
Rey.St.1878, §§ 2499 
Laws 1899, c. 218, § 14; La 
c. 490; Laws 1923, ¢. 294.—Cit 
Milwaukee v. Milwaukee County, 
N.W. 51, 236 Wis. 7. , 
Though the construction of a statu 
long continued by those charged 
its administration is entitled to 
eration and is sometimes cont 


* 
Pee: 


While fact that it has n 
been considered administratively 
contract supplementing highway 
struction contract required approve 
Governor or state chief engineer is n 
conclusive, it Is an {mpoftant make 
weight in construction of statute relat- 
ing to approval of contracts by chief 
engineer and Governor, which statut 
is open to construction. St.1939, _ 
15.79.—State ex rel. Lathers vy. 
299 N.W. 43, 238 Wis. 291. 

Wyo. 


f- 


cases in which the meaning of the 
is really doubtful, and the courts ar 
not bound to follow an executive con 
struction which is clearly erroneo 
In re Sikora, 112 P.2d 557. 


ner, the word “gains” in the Revenue 
Act of 1932 allowing losses from gal 
or exchange )f securities which ar 
not capital assets to be deducted from 
gross income only to the extent of 
gains from such sales or exchanges — 
includes gains from sales or exchanges — 
of partnership securities which are n 
capital assets, is confirmed by the 
tion of Congress since 1932 denying : 
individual partners deductions ae 
partnership losses which had been dis- _ 
allowed in the partnership return and 
expressly providing for the deduction 
of individual security losses from simi- 
lar partnership gains. Revenue Act ~ 


1932, § 28(r) (1) and § 182(a), as 
amended in 1933, 26 U.S.C.A. Int.Rev. 
Acts, pages 493, 644; Revenue Act 


1938, §§ 182, 183, 26 U.S.C.A, Int.Rey. 
Code, §§ 182, 183.—Neuberger vy. Com- 
missioner of Internal Revenue, 61 S.C 
97, reversing 104 F.2d 649, 

denied 60 S.Ct. 379, 308 U.S. 


U.S. 655, 84 


L.Ed. 1419. Be 
U.S. The practical construction of 
Federal Trade Commission Act by those | 
entrusted with its administration that 
Commission may not proscribe unfair — 
methods used in intrastate sales when 
such result in handicap to interstate 
competitors is reinforced by Commis- 
sion’s unsuccessful attempt to secure 
from Congress an express grant of au- 
thority over transactions “affecting” 
commerce in addition to Commission's 
control of practices in commerce, Fed- 
eral Trade Commission Act § 5(a), as 
amended, 15 U.S.C.A. § 45(a).—Hed- 
eral Trade Commission v. Bunte Bros., 

61 S.Ct. 580, affirming Bunte Bros. v. 
Federal Trade Commission, 110 F.2d 
412, certiorari granted Federal Trade 
Commission v. Bunte Bros., 61 S.Ct. 
10. 
D.C.D.C. Where the board of educa- 
tion and superintendent of schools of 

the District of Columbia interpreted = 
for many years statute permitting pu- 


ot 
o 


nts are employed in 


he District, to be admitted 
ht free of charge in the schools 
e District, as extending the right 
raduate as well as to undergradu- 


al revenue statutes are deemed 

lave received Congressional approval 

have the effect of law.—United 

Bes Coal (Ohi fy UL TSR SRS RHE 
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0. 
he Act of 1935 concerning ex- 
an ambiguity and declara- 


> 


. Code Civ.Proc. 
 580a-580c, 725a, and Civ.Code, §§ 
924, 2924b, 2924c, re-enacted by St. 
935, p. 1802 et seq.—Stockton Savings 
oan Bank v. Massanet, 114 P.2d 
prior opinion 104 P.2d 712. 
.C. The enactment of amend- 
eclaring expressly that customs 

etions for failure to mark goods 
not be construed to be penal 
be taken as some evidence that 
to adoption of amendment exac- 
was regarded as penal in charac- 
or purposes of remission. Tariff 
1930, tit. 8, § 304(b, c), tit. 4, § 
“19 U.S.C.A. §§ 1304(b,'c), 1618. 
otonificio Bustese, S. A. v. Morgen- 
121 F.2d 884. : 

pp. When legislative department 
actment of laws and executive of- 
cers applying statutes have, by con- 
nporaneous, long, uniform, and prac- 
construction of statutory provi- 
accepted and acted upon it as 
a particular meaning, conclusion 
ehed will, in view of great injus- 
which would result from change 
1 such construction and meaning, be 
accorded great weight by judiciary and 
1, in general, control when question 
; doubtful.—Village of Broadview vy. 
Toman, 83 N.H.2d 619, 309 I1l.App. 
85 ¢ 


Ind. A legislative construction in 
one act of the meaning of certain 
words, although not conclusive, is en- 
ed to consideration in construing 
same words in another act.—Ral- 
nv. Ryan, 29 N.H.2d 202. 

d.App. If it can be gathered from 
subsequent statute in pari materia 
what meaning the legislature attached 
to the words of a former statute, a 
legislative declaration of the meaning 
of such words will be inferred and will 
govern the construction of the first stat- 
ute.—California School Township, 
pene County, v. Kellogg, 33 N.H.2d 


La. That Legislature in 1936 made 
its own definition of term “capital as- 
sets” in income tax law, where no defi- 
nition was given in 1934 act, could be 
eonsidered as showing members of 
Legislature of 1936 considered Revenue 
Act of 1934 different in such respect, or 
at least uncertain and doubtful. Act 
No. 21 of 1934, § 9(j), as amended by 
Act No. 148 of 1936.—Rathborne vy, Col- 
; lector of Revenue, 200 So. 149, 196 La. 
795. , 
La. The absence of provision in state 
luxury tax law either authorizing the 
city of New Orleans to levy a similar 
luxury tax or prohibiting it  there- 
from raised presumption that legisla- 
tors thought that proposed legistation 
. empowering the city to levy a sales or 
q use tax was ample authority for city 
; to levy a luxury sales tax. Act No. 

"159 of 1912, § 1(f), as amended by 
Act No. 338 of 1936; Act No, 75 of 


e. 
of Columbia but who _ reside 


G.L.(Ter.Ed.) ¢. 
Commissioner of Corporations and Tax- 
ation, 34 N.E.2d 611, 309 Mass. 293. 

Mo. The continuous acquiescence of 
Insurance Department and Legislature 
in interpretation of Insurance Code per- 
mitting appeals from judgments allow- 
ing attorneys’ fees, gave rise to impli- 
cation that Code was correctly inter- 
preted. Mo.St.Ann. §§ 1018, 5944, 5945, 
pp. 1286, 4532.—Robertson v. Manufac- 
turing Lumbermen’s Underwriters, 145 
S.W.2d 134, 

Mont. The rule that, in absence of 
legislative expression to contrary, sign- 
ers of initiative petition can withdraw 
therefrom at any time before final ac- 
tion thereon would be assumed to have 
sanction of Legislature, where Legisla- 
ture had seen fit to make no change in 
the face of such invitation to speak.— 
State ex rel. O’Connell v. Mitchell, 106 
P.2d 180. 

Mont. Where determination of case 
required that Supreme Court contrast 
statutory provision directing state liq- 
uor control board to issue licenses to 
qualified applicants and provision re- 
quiring applicant to first procure coun- 
ty board’s approval, the legislature’s 
subsequent action in repealing prereq- 
uisite that the county commissioners’ 
approval be obtained but not changing 
the sections relating to the state board 
was indicative of legislative intent to 
retain to that extent the rule announced 
by the court that issuance of licenses 
by the state board to qualified appli- 
cants was mandatory. Laws 1937, e. 
84, § 3; Laws 1939, c. 221; Laws 
1941, c. 163.—State ex rel. McCarten v. 
Harris, 115 P.2d 292. 


N.D. The amendment of Federal So- 
cial Security Act which brought green- 
houses within exemption applicable to 
employers of agricultural labor is an 
amendment in substance and not mere- 
ly a legislative interpretation of lan- 
guage used in original enactment, and 
amendment does not control interpreta- 
tion of Unemployment Compensation 
Act which was enacted prior to con- 
gressional amendment. Laws 1937,. ¢. 
232, § 2(f) (1), h(6) (4), as amended 
by Laws 1939, ec. 215; Social Security 
Act § 209(1), as amended in 1939, 42 
U.S.C.A. § 409(1).—Unemployment Com- 
pensation Division of Workmen’s Com- 
pensation Bureau v. Valker’s Green- 
houses, 296 N.W. 143. 

N.D. In construing a _ statute of 
doubtful meaning, a court will give 
weight to the long-continued practical 
construction placed thereon by officers 
charged with the duty of executing and 
applying the statute, to the judicial 
construction of such statute by an 
inferior court, and to the legislative 
acquiescence in both departmental and 
judicial construction.—Northern States 
Power Co. v. Board of Railroad Com’rs, 
298 N.W. 423. 


Pa.Com.Pl. In view of thi: long ac- 
quiescence by both the legislative and 
the administrative departmeuts in the 
practice of the companies in making the 
investments, the court should not light- 
ly overturn this construction.—Fire 
Ass’n of Philadelphia y. Taggart, 49 
Dauph. 386, 

Where there is ambiguity as to the 
meaning of a statute, recourse may be 
had to such legislative or administra- 
tive interpretation to aid in its con- 
struction.—Fire Ass’n of Philadelphia 
v. Taggart, 49 Dauph. 386. 

Since it appears that an amendment 
to the Act in question was presented 
to the 1937 Legislature as Senate Bill 
1060 which had for its purpose the 
amendment of the law to do the ver 
thing which the Insurance Commission- 
er has attempted to do by this Regula- 
tion in 1939, and since the Legislature 
must be presumed to have known the 
administrative interpretation which was 
put upon the Act of 1921, its failure to 


Haston v. Fessenden, 14 A.2d 508. } 
R.I. Where considerable time had 
passed after court rendered decisions 
containing dicta indicating that tax 
deed was required to be executed and 
delivered within 10 days after tax sale 
and dicta had not been questioned but 
apparently had been acquiesced in and 
no change was made in statute until 
recently, such course of conduct was 
not controlling on court but could be 
considered when court was called upon 
to construe the _ statute. Gen.Laws 
19238, c..62, § 16—Canal St. Garage 
& Auto Servicing Co. v. Allen, 17 A.2d 
850, reargument denied 18 A.2d 887. 
Tex.Cr.App. Where an opinion of the 
Court of Criminal Appeals gave strong 
intimation concerning manner in which 
the court would construe habitual 
criminal statute and the legislature in 
three regular sessions following the 
rendering of the opinion did not change 
the statute, legislature’s failure to act 
constituted an indorsement of the con- 
struction of the act which was intimat- 
ed by the opinion. Vernon’s Ann.P.C. 
a 63.—Garcia v. State, 145 S.W.2d 


Va. In judicial construction of stat- 
ute, legislative construction of legisla- 
tive action theretofore had is entitled 
to | consideration.—_Commonwealth Vv. 
Dodson, 11 S.H.2d 120. 

Wash. Where legislature hag silently 
acquiesced in administrative construc- 
tion of statute by failing to amend it, 
such construction is accepted generally 
by the courts as persuasive.—Smith y. 
Northern Pac. Ry. Co., 110 P.2d 851. 

Wash. Where many sessions of leg- 
islature had been held since adoption 
of real estate brokers act, without 
amendment thereof, it must be pre- 
sumed that legislature not only in- 
tended that the act should be given 
the same construction as was given to 
earlier and closely analogous jitney bus 
statute, but that it approved the simi- 
lar construction given in the meantime 
to subsequently enacted warehouse act, 
which also paralleled the brokers act. 
Rem.Rey.Stat. §§ 6384, 6996, 6996—1, 
8340—1 et seq.—Paulsell v. Peters, 115 
P.2d 708. 

W.Va. The cy pres statute of 1931 
was a legislative construction limiting 
operation of 1923 statute validating 
conveyance of land or personalty to 
trustees for use of educational institu- 
tions and named benevolent institu- 
tions, which, while not binding, was 
extremely persuasive. Code 1931, 35- 
2-2; Acts 1923, c. 46.—Beatty v. Union 
Trust & Deposit Co., 13 S.E.2d 760. 


§ 615 

D.C.Mo. A universal practice of a 
state officer in giving actual notice to 
defendant carrier could be considered 
in determining whether an ambiguous 
state statute providing for service of 
process upon officer in actions against 
motor carriers directed officer to give 
notice to carriers. Mo.St.Ann. 5279, 
p. 6694.—Halliday v. Burlington Transp. 
Co., 36 F.Supp. 108. 

Tex. Common knowledge aids prima 
facie findings of the legislature.— 
Housing Authority of City of Dallas v. 
Higginbotham, 143 S.W.2d 79, 130 A. 
L.R, 10538, answers to certified ques- 
tions conformed to 143 S.W.2d 95. 

§ 617 

Cal.App. Except in those instances 
where language of statute clearly dis- 
closes an intention to depart from, alter, 
or abrogate the common-law rule con- 
cerning a particular subject-matter, a 
statute purporting to embody such doe- 
trine or rule will be construed in the 
light of common-law decisions on the 
same subject. Pol.Code, § 4468.—Peo- 
ple v. Lim, 111 P.2d 429. 

Del.Orph. In determining meaning 
of the word “seal’, Orphans’ Court 
would follow rule of construction that, 
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when a statute uses words which have 
a definite and well-known meaning at 
common law, it will be presumed that 
the terms are used in sense in which 
they were understood at common law, 
and they will be so construed unless 
it clearly appears that it was not so 
intended.—In re Beyea’s Hstate, 15 A. 
DE ET, : 

Ga, All statutes are presumed to be 
enacted by the Legislature with full 
knowledge of the existing condition of 
the law and with reference to it, and 
are therefore to be construed in con- 
nection and in harmony with the exist- 
ing law, and as a part of a general and 
uniform system of jurisprudence, and 
their meaning and effect is to be deter- 
mined in connection, not only with the 
common law and the Constitution, but 
also with reference to other statutes 
and decisions of the courts.—Botts v. 
Southeastern Pipe-Line Co., 10 S.H.2d 
875, 190 Ga. 689. 

La. Weight is given to doctrine of 
contemporaneous construction only 
when statute under review is ambigu- 
ous and susceptible of two reasonable 
interpretations.—Parker v. Cave, 3 So. 
20,610) 198 La. 267, 

Contemporaneous construction is a 
rule of interpretation but is not an ab- 
solute one, and it does not preclude 
an inquiry by court as to original cor- 
rectness of such construction.—Parker 
v. Cave, 3 So.2d 617, 198 La. 267. 

La. The rule of contemporaneous 
construction of a statute can only be 
invoked where construction to be giv- 
en it is in doubt.—State ex rel. Munsch 
v. Board of Com’rs of Port of New 
Orleans, 3 So.2d 622, 198 La. 283. 

Mass. Statutes are to be interpreted, 
not alone according to their simple, 
literal, or strict verbal meaning, but in 
connection with their development, their 
progression through the legislative 
body, the history of the times, prior 
legislation, contemporary customs and 
conditions and the system of positive 
law of which they are part, and in 
the light of the Constitution and com- 
mon law.—Commissioner of Public 
Works y. Cities Service Oil Co., 32 N. 
H.2d 277, 308 Mass. 349. 

N.Y. If terms in which statute is 
couched are susceptible of two interpre- 
tations, that one ought to be adopted 
which conforms most nearly to rules of 
common law.—People v. Dethloff, 28 N. 
B.2d 850, 283 N.Y. 309, reversing 19 
N.Y.S.2d 870, 259 App.Div. 480. 

N.Y.Sup. A practical construction 
given a statute by public generally, as 
indicated by uniform course of conduct 
over a considerable period of time, and 
acquiesced in and approved by a public 
official charged with duty of enforcing 
the act, is entitled to great weight in 
the interpretation which should be giy- 
en act, in case there is any ambiguity 
in its meaning serious enough to raise 
@ reasonable doubt in any fair mind.— 
Hennessey v. Personal Finance Corpo- 
ration of New York, 26 N.Y.S.2d 1012, 
176 Mise. 201. 


N.Y.Dom.Rel.Ct. Everything  neces- 
sary to make general provision of stat- 
ute effectual is supplied by common 
law. MckK.Consol.Laws, Book 1, § 75. 
—Ketcham v. Ketcham, 29 N.Y.S.2d 773, 
176 Mise. 993. 


N.D. In construing a_ statute of 
doubtful meaning, a court will give 
weight to the long-continued practical 
construction placed thereon by officers 
charged with the duty of executing and 
applying the statute, to the judicial 
construction of such statute by an in- 
forior court, and to the legislative ac- 
iescence in both departmental and 
“dicial construction.—Northern States 
Power Co. v. Board of Railroad Com’rs, 
298 N.W. 423. 

Wyo. All statutes are presumed to 
be enacted by the legislature with full 
knowledge of the existing condition of 
the law with reference thereto, and 
statutes are therefore to be construed 
in connection and in harmony with the 
existing law, and as a part of a gen- 
eral and uniform system of jurispru- 
dence, and their meaning and effect is 
to be determined in connection, not 
only with the common law and the con- 
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stitution, but also with reference to 
other statutes and the decisions of the 
courts.—Civie Ass’n of Wyoming v. 
Railway Motor Fuels, 116 P.2d 236. 

The light needed for a just interpre- 
tation of a statute is not supplied by 
the statute itself, but comes f.».a oth- 
er statutes and from the princim-s de- 
clared by the courts of the land.—Civic 
Ass’n of Wyoming vy. Railway Motor 
Fuels, 116 P.2d 236. 
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©0.C.A.lowa, In ascertaining the 
meaning of a term in a statute, the 


Circuit Court of Appeals may resort 
to any authoritative source of informa- 
tion.—Fleming v. Hawkeye Pearl But- 
ton Co., 118 F.2d 52. 

§ 619 

C.0.A.Pa. Where subject matter of 
two venue statutes is distinct, each 
statute should be given full effect if 
possible, Jud.Code §§ 48, 52, 28 US. 
C.A. §§ 109, 113.—Melvin Lloyd Co. v. 
Stonite Products Co., 119 F.2d 883, re- 
versing 36 F.Supp. 29. 

Ala.App. The definition of “labor 
dispute” as used in the Norris-LaGuar- 
dia Act and the National Labor Rela- 
tions Act would not be torn from its 
original setting and, by judicial inter- 
polation, be read into the Alabama Un- 
employment Compensation Act so as to 
destroy the elemental purpose thereof. 
Gen.Acts 1935, p. 950 et seq.; Norris- 
LaGuardia Act § 138(c), 29 U.S.C.A. 
113(c); National Labor Relations Act 
§ 2(9), 29 U.S.C.A. § 152(9).—Depart- 
ment of Industrial Relations v. Drum- 
mond, 1 So.2d 395, certiorari denied 1 
So.2d 402. 

Colo, In ascertaining the intention 
of the legislature in passing a statute, 
the courts should consider the old 
law, the mischief and the remedy.— 
People v. Rapini, 112 P.2d 551, 107 
Colo. 368, 134 A.L.R. 545 


Ga. A statute must be construed’ 


with reference to the whole system of 
which it forms a part.—Botts v. South- 
eastern Pipe-Line Co., 10 §.H.2d 375, 
190 Ga. 689. 

All statutes are presumed to be en- 
acted by the Legislature with full 
knowledge of the existing condition of 
the law and with reference to it, and 
are therefore to be construed in con- 
nection. and in harmony with the ex- 
isting law, and as a part of a general 
and uniform system of jurisprudence, 
and their meaning and effect is to be 
determined in connection, not only with 
the common law and the Constitution, 
but also with reference to other stat- 
utes and decisions of the courts.—Botts 
v. Southeastern Pipe-Line Co., 10 S.H. 
2d 375, 190 Ga, 689. 


Kan. In determining whether there 
was a “mob” for whose actions city 
would be liable under the so-called 


“mob statute’, providing that all in- 
corporated cities and towns shall be 
liable for damages in consequence of 
the action of mobs, the statutes deal- 
ing with unlawful assembly and lynch- 
ing could not be read into the mob 
statute. Gen.St.1935, 12-201, 21-1001, 
21-1003.—Maus v. City of Salina, 114 
P.2d 808, 154 Kan. 38. 

Mass. Statutes are to be interpreted, 
not alone according to their simple, 
literal, or strict verbal meaning, but 
in connection with their development, 
their progression through the legisla- 
tive body, the history of the times, pri- 
or legislation, contemporary customs 
and conditions and the system of posi- 
tive law of which they are part, and 
in the light of the Constitution and 
common law.—Commissioner of Public 
Works v. Cities Service Oil Co., 32 N. 
B.2d 277, 808 Mass. 349. 

Mo... When a statute refers not mere- 
ly to a particular statute, but to the 
law generally governing a certain sub- 
ject, the reference includes not only the 
law in force when the referring statute 
was enacted but also subsequent laws 
on the subject, so far as consistent with 
the statute—Turner vy. Missouri-Kan- 
sas-Texas R. Co., 142 S.W.2d 455, 129 
A.L.R. 829. 

Mo. In construing a statute, every 
word, clause, sentence and section of 
statute must be given some meaning 
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unless it is in conflict with legislative 
intent, and it is duty of court, in con- 
struing statutes which appear to be in 
conflict, to reconcile them, if possible, 
with general legislative purpose.—State 
ex rel, McKittrick vy. Carolene Products 
Co., 144 S.W.2d 153. 

Mont. The Supreme Court must con- 
strue all laws together.—State ex rel. 
Jensen Livestock Co, v. Hyslop, 107 P. 
2d 1088. 

Nev. Only where there is an irrecon- 


cilable conflict and all other means of - 


ascertaining legislative intent have been 
exhausted, a later statutory provision 
will control an earlier one.—Board of 
School Trustees of Las Vegas Union 
to Dist. No. 12 v. Bray, 109 P.2d 


Okl1.Cr.App. The statute enumerating 
the cases in which the state may ap- 
peal to the Criminal Court of Appeals 
should be construed in connection with 
statutes dealing with the effect of the 
sustaining of a demurrer, the statute 
dealing with proceedings if a case is 
resubmitted, the statutes stating what 
does and does not constitute acquittal, 
and the statute providing that former 
acquittal or conviction is a bar to an- 
other indictment or information for the 
same offense. 22 Okl.St.Ann. §§ 508, 
509, 510, 520, 521, 522, 1053.—State v. 
Gragg, 110 P.2d 321. 

Wash. In determining the legislative 
intent for the purpose of construing a 
statute, 


subject and such facts, of which the 
court may take judicial notice, that 
may have prompted the Legislature in 
enacting the statute—City of Seattle 
v. Reed, 107 P.2d 239. 

Wyo. All statutes are presumed to 
be enacted by the legislature with full 
knowledge of the existing condition of 
the law with reference thereto, and 
statutes are therefore to be construed 
in connection and in harmony with the 
existing law, and as a part of a gen- 
eral and uniform system of jurispru- 
dence, and their meaning and effect is 
to be determined in connection, not 
only with the common law and the 
constitution, but also with reference to 
other statutes and the decisions of the 
courts.—Civie Ass’n of Wyoming yv. 
Railway Motor Fuels, 116 P.2d 236. 

The light needed for a just interpre- 
tation of a statute is not supplied by 
the statute itself, but comes from oth- 
er statutes and from the principles de- 
clared by the courts of the land.—Civie 
Ass’n of Wyoming v. Railway Motor 
Fuels, 116 P.2d 2386. 
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U.S.Cal. Acts in pari materia are to. 
be taken together, as if they were one 
law.—U. S. v. Stewart, 61 S.Ct. 102, re- 
versing Stewart v. U. S., 106 F.2d 405, 
reversing 24 F.Supp. 145, certiorari 
granted U. S. v. Stewart, 60 S.Ct. 711,. 
309 U.S. 647, 84 L.Ed. 999. 

The Revenue Act of 1916, which was 
enacted shortly after the Farm Loan 
Act by the same Congress at the same 
session, and which includes in taxable 
income gains, profits, and income de- 
rived from dealings in property and 
exempts interest on securities issued 
under the Farm Loan Act, is in “pari 
materia’ with the Revenue Act of 1928, 
and the latter is to be regarded as a 
legislative interpretation of the earlier 
act in the sense that it aids in ascer- 
taining meaning of words as used in 
their contemporary setting and is en- 


titled to great weight in resolving 
any ambiguities and doubts. Revenue 
Act 1916, §§ 2, 4, 39 Stat. 757, 758; 


’ 

Revenue Act 1928, § 22(a), (b) (4), 26 
U.S.C.A. Int,Rev.Acts, pages 354, 355.— 
U. S. v. Stewart, 61 S.Ct. 102, reversing 
Stewart v. U. 8., 106 F.2d 405, revers- 
ing 24 F.Supp. 145, certiorari granted 
Ue Sicv. Stewart.*60 ‘S\Cty 711, 209 sws 
S. 647, 84 L.Hd. 999. 


C.C.A.Cal. The California 
chattel mortgage recording 
construed in ‘pari materia’? with stat- 
ute declaring transfer of personalty not 
accompanied by actual delivery to be 
fraudulent ag against transferor’s cred- 
itors, as requiring an immediate re- 
cording. Civ.Code Cal. §§ 2957, 3440.— 


general 


consideration may be given — 
previous legislation upon the statutory 


statute is “% 


- Bank of America Nat. Trust & Savi 
_ Ass’n v. Sampsell, 114 F.2d 211. 
- ©.C.A.Mont. The statute authorizing 
retary of Interior to lease deposits 
oil and gas under lands embraced in 
road right of way acquired under 

of the United States is little more 
than a “self-serving declaration”, where 

it was enacted at time when ownership 


ngs 


: 


f way and referred to grant as an 
asement could be considered in inter- 
etation of the General Railroad Right 
f Way Act. 380 U.S.C.A. § 301 et seq.; 
U.S.C.A. § 934 et seq.; 43 U.S.C.A. § 
.—MacDonald v. U. S., 119 F.2d 
21, affirming U. S. v. Great Northern 
R. Co., 32 F.Supp. 651. : 
 €.C.A.Pa. If two statutes dealing 
in a broad sense with general problem 
of venue are to be deemed in pari ma- 

teria, statutes should be construed in 
_ harmony with each other so as to give 
effect to each, if reasonably possible. 
ud.Code §§ 48, 52, 28 U.S.C.A. §§ 109, 
- 113.—Melvin Lloyd Co. y. Stonite Prod- 
pee Co., 119 F.2d 883, reversing 36 


29. 
. The capital stock tax stat- 


9 

 _ D.O.N.Y. The chapter of National 
sankruptcy Act covering railroad ad- 
ustments, in so far as allowances to 
others than the petitioning railroad are 
concerned, is not “in pari materia” 
_ with section relating to allowances in 
 railroa reorganization proceedings. 
_ Bankr.Act §§ 77, 700-755, 11. U.S.C.A. 
—6©-§§ «6.205, 12 


0-1255.—In re Peoria & 
_Hastern Ry. Co., 37 F.Supp. 917. 
‘D.C.N.Y. Provision of Communica- 
tions Act that no person, not being au- 
horized by sender, shall intercept any 
ommunication and divulge or publish 
the existence of such intercepted com- 
- munication must be read in connection 
with provision, appearing in the same 
hapter, that any person who wilfully 
rT knowingly does or causes to be done 
ny act in this chapter prohibited shall 
pon conviction be punished. Com- 
lunication Act of 1934, §§ 501, 605, 47 
S.C.A. §§ 501, 605.—U. S. v. Gruber, 
39 F.Supp. 291. 


 Ct.Cl. The capital stock tax and 
excess profits tax are so interrelated 
that they cannot be properly considered 
separately, and they are in fact a com- 
bination, the effect of which cannot be 
determined by consideration of only 
one of them. Revenue Act 1934, § 701, 
+ 26 U.S.C.A. Int.Rev.Acts, page 787.— 
Chicago Telephone Supply Co. v. U. S., 
35 F.Supp. 470. 

Ct.Cl. Where several acts of Con- 

gress are passed relating to same sub- 

ject matter, subsequent legislation may 
be considered to assist in interpreta- 
tion of prior legislation.—Coleman vy. 

os. oc E.Supp. 273. 

b Ala. The statute providing that no 
fire insurance company doing business 
< in a municipality of less than 100,000 
population shall be required to pay 
municipality, for any license or license 
tax, a sum greater than 4 per cent. of 
its gross premiums, is in ‘‘pari ma- 
teria” with the statute providing that 
each fire insurance company doing 
business in city shall annually pay, in- 
to Firemen’s Pension and Relief Fund, 
a sum equal to 11% per cent. of its 
gross premiums, but that money so 
paid shall be treated as part of the 
maximum of 4 per cent, which a mu- 
¢ nicipality may impose on a fire insur- 
" ance company as a license or privilege 
tax. Gen.Acts 1935, p. 555, § 348, 
Schedule 160.17; Gen.Acts 1935, p. 852, 
§ 11.—City of Birmingham v. Home 
Ins. Co., 198 So. 716, denying cer- 
tiorari 198 So. 713. 

Ala. The statutes providing that ob- 
ligation is extinguished by lease, and 
that all receipts, releases, and the stat- 
utes in writing must have effect ac- 


nea 


= nies lated a 
cording to intention of the parties, 


on evidence. Code 1923, §§ 5643, 7669. 
—National Life & Accident Ins. Co. v. 
Karasek, 200 So. 873, 240 Ala. 660. 

Ala. The statute providing that if 
any taxpayer against whom an asseSS- 
ment is made by the state tax commis- 
sion under any assessment required by 
law to be made by the commission is 
dissatisfied, he may appeal from the 
final assessment to the circuit court of 
Montgomery county or in cases other 
than public utilities to circuit court of 
county in which the taxpayer resides 
if the taxpayer has within the state 
a permanent residence and statute pro- 
viding that either state or foreign cor- 
poration may appeal from final assess- 
ment made by state tax commission to 
circuit court of Montgomery county sit- 
ting in equity are to be construed in 
“nari materia”. Code 1940, Tit. 51, § 
140; Gen.Acts 1935, p. 394, 334.— 
Jackson Securities & Investment Co. v. 
State, 2 So.2d 760. ; 

Ala. The codal section prescribing 
penalty for unlawful possession of stills 
and section relating to transportation 
in quantities of five gallons or more 
may be applicable to the offenses de- 
nounced’ by section 51 of the Alcoholic 
Beverage Control Act, which defines in 
general the elements of the several of- 
fenses, which section must be construed 
in connection with the statutes fixing 
th arias for a misdemeanor or a f¢l- 
ee as tdse may be, and those stat- 
utes read into section 51 as to the 
quantity transported when that is ma- 
terial. Code 1940, Tit. 29, §§ 68, 133, 
173, 187.—Hardin v. State, 3 So.2d 93, 
modifying 3 So.2d 89, answers to certi- 
fied questions conformed to 3 So.2d 83, 
reversing 3 So.2d 83. 

Ala. The Mobile County Civil Service 
Act and an “enabling act” providing 
for employees of sheriff’s office and 
payment of their salaries were to be 
construed in “pari materia’, their pro- 
visions were presumed not to conflict, 
and a field of operation was to be given 
each if consistent with clear intent. 
Loc.Acts 1939, pp. 298-318, 355, 356.— 
Mobile County v. State ex rel. Farmer, 
3 So.2d 435. 

Ala.App. Where Road Patrol Act of 
1931, applicable to Mobile county, and 
local enabling act regarding sherifi’s 
office of Mobile county were both un- 
der consideration by the same legis- 
lature and enacted at approximately 
the same time, they were to be con- 
strued in “pari materia’ and both 
given effect if possible, and unless it 
was manifest that repeal of the Road 
Patrol Act was intended. Code 1940, 
Tit. 62, § 48—Stone y. State ex rel. 
Lartigue, 2 So.2d 334. 


Ariz. Where the construction of two 
or more statutes, is involved, the stat- 
utes should be so construed as to give 
meaning to all of them, if possible-— 
Industrial Commission v. School Dist. 
Noe ae of Maricopa County, 108 P.2d 


Cal. The scope and meaning of stat- 
ute permitting a married woman with- 
out joinder of her husband to sue for 
personal injuries must be determined 
by considering it in the light of other 
statutes including those defining the 
property rights and interests of hus- 
band and wife. Code Civ.Proc. § 370; 
Civ.Code §§ 161a, 172, 172a, 174.—San- 
derson v. Niemann, 110 P.2d 1025, prior 
opinion 100 P.2d 508. 

Cal.App, The statute providing that 
no action for recovery of realty, or for 
recovery of the possession thereof, can 
be maintained unless it appears that 
the plaintiff, his ancestor, predecessor, 
or grantor, was seized or possessed of 
the property in question within five 
years before commencement of the ac- 
tion, should be considered with code 
sections relating to adverse possession. 
Code Civ.Proc. § 318.—Crane y. French, 
104 P.2d 53, 39 Cal.App.2d 642, 

Cal.App. Provisions of statute relat- 
ing to adoption were required to be 
read together and to be strictly con- 
strued. Civ.Code, §§ 224, 227—In re 
Hickson’s Adoption, 104 P.2d 411, 


are 
to be considered as part of one system © 


Cal.App. The statute relating to tax 
sales made in June of each year under 
addenda to delinquent tax list, the 
statute stating that no bid for property 
sold for taxes will be accepted for less 
than amount of all taxes, penalties, and 
costs due, and the statute relating to 
tax sales of property deeded to the 
state for nonpayment of taxes, must be 
read and considered together, and a 
sale made under the latter statute must 
be made in accordance with the provi- 
siong of the two former statutes, and 
hence no bid could be received for one- 
half of amount due and a second bid 
for the other half. Pol.Code, §§ 3764, 
3771a, 3897.—Galbreath v. Dingley, 110 
Pi2d" 697. 

Cal.App. The section of the Political 
Code prescribing powers and duties of 
boards of supervisors and directing 
board to provide for surveyor all nec- 
essary expenses and transportation on 
work performed in field, and section 
making traveling and other personal 
expenses of district attorney and sher- 
iff county charges which are found 
among the general sections of the Coun- 
ty Government Act are “in pari ma- 
teria.” Pol.Code, §§ 4044, 4307.—Marin 
County y. Messner, 112 P.2d 731, pri- 
or opinion 108 P.2d 74. 

Cal.Super. The provision of Penal 
Code prohibiting cruel, corporal or un- 
usual punishment in certain institu- 
tions, was not repealed, in so far as it 
applied to correctional schools, by sub- 
sequent enactment of provision of Wel- 
fare and Institutions Code giving state 
department of institutions general pow- 
ers of discipline, government, etc., with- 
out specifically authorizing use of any 
particular means for those purposes, 
but rather provisions would be con- 
strued together and effect given to 
both. St.1937, p. 1056, § 1004; Pen. 
Code, § 681.—People v. McMillan, 114 
P.2d 440. 


Colo. A proper interpretation of leg- 
islative intent in passing statutes re- 
lating to matters of probate requires 
that they be read together. ’35 C.S.A. 
ec. 176, § 62, 63, 65.—Foster vy. Kragh, 
113 P.2d 666, 107 Colo. 389. 

App.D.C. The statutes forming com- 
plementary parts of death tax plan for 
the District of Columbia must be con- 
strued together. Revenue Act 1926, 8 
301 (a, ), 26 _U.S.C.A.Int.Rev.Acts, 
pages 225, 226; D.C.Code Supp. V, T. 
20, §§ 969-969aa.—District of Colum- 
bia v. Safe Deposit & Trust Co. of 
PHVB ORE, 116 F.2d 21, 72 App.D.C. 


Fla. If courts can by any fair, strict, 
or liberal construction find a field of 
operation and can act without destroy- 
ing the evident intent and meaning and 
preserving the force of both statutes 
applicable to the same subject, and 
can by construing both statutes togeth- 
er carry out manifest intention of leg- 
islature, it is duty of courts to do so. 
—Arnold vy. State ex rel. Mallison, 2 
So.2d 874. 

If two statutes can operate upon the 
same subject matter without positive 
inconsistency or repugnance in their 
practical effect and consequence, they 
should each be construed as to carry 
out the legislative intent—Arnold vy. 
State ex rel. Mallison, 2 So.2d 874. 

Fla. In Polen Oe whether act es- 
tablishing Criminal Courts of Record 
and fixing compensation of solicitors of 
such courts on the basis of a classifi- 
cation according to population of coun- 
ties was a ‘‘general law”, or a “local or 
special act” regulating fees of county 
officers, prohibited by Constitution, 
such act was required to be read in 
“pari materia” with other acts dealing 
with the same subject matter. Acts 


lara , poane 
es of inheritance are to 
construed in pari materia with the 
adoption statute. Code 1933, § 74-401 
et seq.; § 113-904.—Alexander v. La- 
mar, 10 $.B.2d 42, 190 Ga. 656. 

Ga. The statutes prescribing a legal 
rate of interest and defining usury are 
to be considered in connection with 
statute which declares that any person 
violating the prohibition against charg- 
ing of more than the specified rate shall 
forfeit the entire interest so charged. 
Code 1938, §§ 57-101, 57-102, 57-112.— 


. Newcomb v. Niskey’s Lake, 10 S.H.2d 


51, 190 Ga. 565, answers to certified 
question conformed to 12 S§.H.2d 160. 

The statute defining a holder in due 

course and the statute declaring that a 
holder is not deemed a holder in due 
course if the instrument is payable on 
demand and is negotiated an unrea- 
sonable length of time after its issue 
are to be considered together. Code 
1933, §§ 14-502, 14-503.—Newcomb vy. 
Niskey’s Lake, 10 S.H.2d 51, 190 Ga. 
565, answers to certified question con- 
formed to 12 S.H.2d 160. 
The statute providing for forfeiture 
of entire interest as a penalty for ex- 
action of usury must be considered in 
connection with statute protecting a 
bona fide holder for value of a nego- 
tiable instrument from defenses set up 
by the maker, acceptor, or indorer, ex- 
cept immoral and illegal consideration, 
and both must be considered in connec- 
tion with statute defining legal interest 
and usury. Civ.Code 1910, § 4286; 
Code 1933, §§ 14-101 et seq., 57-101, 57- 
102, 57-112.—Newcomb  y. Niskey’s 
Lake, 10 S.H.2d 51, 190 Ga, 565, an- 
swers to certified question conformed 
to 12 S.H.2d 160. : 

Ga. The statute authorizing an ac- 
tion for permanent alimony must be 
construed in connection with statute 
authorizing judge to grant temporary 
alimony in actions for divorce or ac- 
tions for permanent alimony where par- 
ties are living in bona fide state of 
separation. Code 1933, §§ 30-202, 30- 
213.—BHvans v. Evans, 14 §.H.2d 95, 191 
Ga. 752. 

The statute authorizing an action for 
permanent alimony must be construed 
in connection with statutes which au- 
thorize a husband by deed to make pro- 
vision for his wife in lieu of alimony, 
but on failure to make such provision 
voluntarily he may be compelled to do 
so in equity. Code 1933, §§ 30-211 to 
30-213.—Evans v. HEvans, 14 §.H.2d 95. 
191 Ga. 752. 

Ga. The provisions of the act creat- 
ing the board of. commissioners of 
roads and revenues for Clayton county, 
and providing that board should have 
exclusive jurisdiction in settling all 
elaims and accounts of officers having 
care, management or disbursement of 
funds belonging to or appropriated for 
the use and benefit of Clayton county 
and in bringing them to settlement, 
and generally should have and exer- 
cise all powers theretofore vested in the 
ordinary of Clayton county when sit- 
ting for county purposes, are to be 
considered in connection with the pro- 
visions of the general law dealing with 
the duties and powers of ordinaries 
sitting for county purposes. Laws 
1910, p. 259, § 10; Laws 1937-38, Hx. 
Sess., Dp. 786; Code 1933, §§ 23-701, 
92-3808, 92-3809, 92-3810.—Adamson 
v. Turner, 14 S.H.2d 445. 

Ga. The statute providing that equi- 
ty jurisdiction over matters of account 
shall extend to accounts between part- 
ners was not of statutory origin and 
was not taken from any decision of 
Supreme Court and was intended only 
to state a general principle, and must 
be construed and applied in connection 
with other principles, including statu- 
tory principle that equity will not take 
cognizance of a plain legal right where 
an adequate and complete remedy is 
provided by law. Code, §§ 37-120, 37- 
301.—Manry \v. Hendricks, 15 S.H.2d 
434, 

Ga.App. 


The Code sections dealing 


24 


r in determining whet 


Ill, Where the passage of a series 
of legislative acts results in confusion 
and consequences which the legislature 
may not have contemplated, the courts 
must construe the acts in a way re- 
flecting the obvious intent of the legis- 
lature and permitting the practical ap- 
plication of the acts—York Communi- 
ty High School Dist. No. 88 v. Wage- 
mann, 30 N.H.2d 675, 375 Ill. 193. 

Il.App. In determining the meaning 
of a particular section or part of a 
statute and the intent of the General 
Assembly, the whole of the act and all 
acts in pari materia are to be consid- 
ered.—People ex rel. Village of Hins- 
dale v. Board of Sup’rs of Du Page 
ere 33 N.H.2d 761, 309 I1l.App. 


Ind. In determining effect of two- 
year statute of limitation on minor’s 
action for injuries, statutes governing 
actions by minors would be construed 
together. Burns’ Ann.St.1933, §§ 2-206 
to 2-208, 2-602, 2-605; § 2-4701, subd. 
6.—Norris v. Mingle, 29 N.H.2d 400. 

Ind. The statutory provisions per- 
taining to sale of real estate for de- 
linquent taxes must be read together 
and in harmony with basic principle 
that a tax sale must be a public sale 
with opportunity for open competition. 
Acts 1919, c. 59, §§ 222-227, 260-262; § 
259, as amended by Acts 1937, c. 63, 
§ 1.—Ralston y. State, 34 N.H.2d 930. 

Ind.App. The _ statute prohibiting 
judgment holder from instituting any 
proceedings for period of one year from 
death of judgment debtor to enforce 
lien of judgment, and statute provid- 
ing that judgment holder after one 
year from granting of letters upon es- 
tate of a decedent may summon devi- 
sees or legatees to show cause why 
judgment should not be _ enforced 
against the estate of judgment debtor, 
together with statute governing the 
settlement of estates and the payment 
of claims, should be construed together. 
Burns’ Ann.St. §§ 2-2610, 6-1020.—Coats 
POR edad a State Bank, 33 N.E.2d 


Iowa. The statute providing that 
municipal corporations may grant to 
individuals or private corporations the 
authority to erect and maintain power 
plants with all necessary poles, etc., for 
a term of not more than 25 years, was 
required to be interpreted with pre- 
ceding statute conferring on municipal 
corporations the power to purchase, es- 
tablish, erect, maintain, and operate 
power plants. Code 1939, §§ 6127, 
6128.—Central States Blectric Co. vy. 
Incorporated Town of Randall, 297 N. 
W. 804, 230 Iowa 376. 

The statute regarding a city’s right 
to establish and maintain electric light 
and power plant and to grant to in- 
dividuals or private corporations au- 
thority to erect and maintain such 
plants and works and to enter into con- 
tracts regarding heat, gas, water or 
electricity must be interpreted with 
statute requiring a vote of majority of 
legal voters in any such undertaking. 
Code 1939, §§ 6127, 6128, 6130, 6131.— 
Central States Electric Co. v. Incorpo- 
rated Town of Randall, 297 N.W. 804. 
230 Iowa 376. 

Statutes authorizing towns to secure 
franchises from the State Commerce 
Commission for construction of distrib- 
ution systems outside their corporate 
limits must be considered with statute 
which provides that no electric trans- 
mission line may be erected outside of 
towns unless a franchise is obtained. 
Code 1939, §§ 83809-8311.—Central 
States LHlectric Co. v. Incorporated 
Town of Randall, 297 N.W. 804, 230 
Iowa 376. 

Kan. The entire duty of county 
treasurer with respect to payment of 
warrants of drainage district is not 
covered by provision of the drainage 


provision mu 
nection with atutes 
fining duties of treasurer. Gen.S 
24-415; Gen.St.Supp.1939, 10-806 
aes v. Edmonds, 113 P.2d 81, 153 K 
Ky. The statute defining “advar 
ment” as gift made by parent to | 
or grandparent to grandchild, and t! 
statute providing that advance 
shall not be taken as part of decede: 
personal estate in estimating dist 
utable share of widow, must be 
together, and the application of the s 
ond statute must be confined © 
vancements as defined in the firs 
ute. Ky.St. §§ 1407, 1408—Ta 
an v. Goetz, 151 S.W.2d 369, 28 
Ky. Statutes in pari materia 
be construed together so tha 
may be given to all of the provisions o 
each if fairly and reasonably such con 
struction is possible-—Pendennis 
v. Alcoholic Beverage Control B 
151 S.W.2d 438, 287 Ky. 49. 


t 


tion with statute providing that, if 
buyer of property sold under execut 
is evicted by a third party ow! 
the property, the buyer has an ac 
of warranty against the debtor and 
ereditor, but only for reimburse ent 
of the price which he paid. Rey.C 
Code, arts. 2621, 2624; Code Prac, 
711.—Little v. Barbe, 198 So. 36 
La. 1071. } 
La. The statute providing for 
eral state sales tax of 1 per 
throughout Louisiana, and conf oa 
on all cities having a population c 
400,000 or more a similar right t 
the same tax but not in excess of th 
rate fixed by the statute, does not re 
peal prior statute empowering the cit, 


use tax, and since the two statutes 
on the same subject they must be 
strued together. Act No. 159 of 12 
§ 1(f), as amended by Act No. 338 | 
1936; Act No. 2 of 1938, and § 1 
Mouledoux v. Maestri, 2 So.2d 11, 
La. 525, 7 
La. The statutory provision that 
delinquent tax debtor shall be liable 
for attorney’s fee of ten per cent. in 
cases wherein an attorney is called 
to assist in the collection of ta 
should be construed with reference to 
the provision in statutes authorizi 
collector of revenue to employ privat 
counsel to represent him in any pro- © 
ceeding in which he sees fit to employ 
private counsel. Act No. 6 of 1928, H 
Sess. § 8; Act No, 15 of 1934, Ist 
Sess. §§ 14, 15; Act No. 87 of 1936, §§ 
4, 6; Act No. 6 of 1928, Ex.Sess. § 4, 
as amended by Act No. 34 of 1934.— 
Daspit v. Sinclair Refining Co., 3 So. 
25957198 Tuas 9. ; 
La. The law with reference to disin-— 
herison and the law with reference to — 
unworthiness are in ‘‘pari materia” and — 
must be construed with reference one — 
to the other. Rev.Civ.Code, arts. 17, 21, 
975, 1624.—Successions of Lissa, 3 S 
2d 534, 198 La. 129. 
La.App. The statutes relating to lia- 
bility of parents for acts of their minor 
children must be read together. Rey. 
Civ.Code, arts. 237, 2318.—Gott v. Scott, 
199 So. 460. : 
Mass. In construing language of a 
statute, consideration must be given to 
general body of statutory law relating 
to same subject, and where practicable, 
language should be construed in har- 
mony with previous statutes dealing 
with same matters.—Davis v. School 
Committee of Somerville, 30 N.H.2d 
401, 307 Mass. 354. : 
Minn. Statutes are in “pari materia” 
when they relate to the same matter or 
subject, even though some are specific 
and some general and even though they 
have not been enacted simultaneously 
and do not refer to each other express- 
ly.—State ex rel. Carlton v. Weed, 294 
N.W. 370. f Aone “ 
The statute concerning jurisdiction of 


+ 


es of the peace in criminal pro- 
sedings, and the subsequently enacted 
statute providing that justices shall 
not have jurisdiction of offenses com- 
litted in any city or village wherein a 
unicipal court is organized and exist- 
ing, should be construed as in ‘pari 
materia”, and provisions of subsequent- 
enacted statute are not so inconsis- 
with those of prior statute as to 
indicate a purpose to repeal prior stat- 
ute with reference to jurisdiction of 
stice courts established by home-rule 
arters. Mason’s Minn.St.1927, §§ 221, 
110(4).—State ex rel. Carlton v. Weed, 
94 N.W. 370. RM Gee- 
The statutes concerning jurisdiction 
y justices, the jurisdiction of jus- 
criminal matters, the jurisdic- 
justices in villages organized 
der the general act, and making gen- 
rovisions for limitation of juris- 


ion of justices, are in “pari mate- 
. Mason’s Minn.St.1927, -§§ 1181, 
-47, 8993, 9110.—State ex rel. Carl- 
vy. Weed, 294 N.W. 370 
. All statutes concerning life in- 
e are in “pari materia” and are 
be construed together in an effort, if 
ossible, to make them work harmoni- 
ly, to effectuate their declared policy 
chieve their purposes.—John Han- 
Mut. Life Ins. Co. v. Yetka, 295 


409. 

Miss. The statute relating to loss of 
record of a pen/ling suit should be 
istrued in connection with statute 
relating to loss of a record recorded or 
enrolled in a book and the statute re- 
to loss or absence of a record 
mn loss was first discovered during 

- Code 2335-2337.— 


Miss. The chapter limiting power 
counties to impose taxes and the 
pter restricting power of counties 
d municipalities to borrow money 
d levy taxeg for payment thereof, 
which were enacted by legislature at 
same session, are parts of same legis- 
ative plan, without either of, which 
ch plan would be incomplete, and, 
herefore, must be construed together. 
Laws 1932, ee. 104, 285.—Yazoo & M. 

V. R. Co. v. Claiborne County, 2 So.2d 


Mo. Statutes fixing salaries of coun- 
officers are in effect a direction to 
unty court to include such amount 
the budget of county, and such stat- 
utes are not in conflict with the County 
udget Law, but must be read and 
onsidered with County Budget Law in 
UNA 4 it. Mo.St.Ann. §§ 12126a et 
‘seq., . 6434.—Gill v. Buchanan Coun- 
, 142 S.W.2d 665. 
“Mo. The statutes prescribing punish- 
ent for escape by persons confined in 
penitentiary or in lawful custody going 
to penitentiary, persons so confined or 
ut under guard, and persons so con- 
ned without breaking prison, and 
statute requiring discharge of any con- 
vict confined in penitentiary after serv- 
ing three-fourths of time for which he 
was sentenced in orderly and peaceable 
manner, without having any infraction 
of rules or law of prison recorded 
against him, are in “pari materia’ and 
should be construed together. MRev.St. 
1939, §§ 4306-4308, 9086, Mo.St.Ann. §§ 
3912-3914, 8442, pp. 2750, 2751, 6214. 
—Ex parte Rody, 152 S.W.2d 657. 
Mo. The statute imposing corpora- 
_ tion franchise tax and containing ex- 
oh emption in favor of insurance com- 
- panies paying annual tax on their gross 
~~ ~premium receipts in the state, and the 
= statute imposing tax on premiums re- 
+ ceived by domestic stock insurance 
+ companies and providing for allowance 
of credit to such companies for can- 
- celed or returned premiums actually 
* Wa paid during the year in the state, are 
----—s required to be construed together. Rey. 
i: St.1939, §§ 5113, 6091, Mo.St.Ann. §§ 
a 4641, 5978a, pp. 2057, 4554.—State ex 
rel. Central Surety Ins. Corporation y. 
si: State Tax Commission, 153 S.W.2d 48. 
a The courts have duty in construing 
4 two or more statutes relating to the 
same subject, to read them together 
and to harmonize them, if possible, and 
to give force and effect to each, and 
the rule applies not only to acts passed 


ey Ee eine es) 


. at the same sessiol the 
but also to the acts passed 


Mont. The Non-Partisan Judiciary 
Act and the election laws for primary 
and general elections are in pari ma- 
teria and must be construed together 
with reference to the whole subject 
matter, and must be made to har- 
monize, if such ean be consistently 
done. Rev.Codes 1935, §§ 812.1 to 
812.15.—State ex rel. MacHale vy. Ay- 
ers, 105 P.2d 686. 

Generally, all acts relating to the 
same subject, or having the same gen- 
eral purpose as a statute being con- 
strued, should be read in connection 
with such statute.—State ex rel. Mac- 
Hale v. Ayers, 105 P.2d 686. 

Mont. In determining the _ validity 
of proceedings resulting in the issu- 
ance, on notice and order to show 
cause, of an injunction pendente lite 
and of a temporary restraining order, 
which was issued without notice, the 
statutory provisions which authorize 
generally the issuance of injunction or- 
ders upon verified complaint or afltida- 
vit and those provisions, which author- 
ize the issuance of temporary restrain- 
ing orders without notice in order to 
prevent irreparable injury, must be 
construed together. Rev.Codes 1935, §§ 
9244, 9245.—State ex rel. McKenzie v. 
District Court of Fifteenth Judicial 
Dist. in and for Sheridan County. 107 
P.2d 885. 

Mont. In determining which of two 
statutes, both of which were to be con- 
strued as if enacted at the same time, 
was controlling as to matters respect- 
ing an appeal to district court from a 
justice court’s money judgment, Su- 
preme Court was bound to give both 
statutes effect, if possible. Rev.Codes 


1935, §§ 9718, 9757.—Ross v. Green- 
wald, 115 P.2d 290. 
Neb. The statute providing that 


every court of record shall have power 
to punish by fine and imprisonment, or 
by either, as for criminal contempt, 
persons guilty of certain acts including 
the willful disobedience of or resistance 
willfylly offered to any lawful process 
or order of the court, and the statute 
providing that disobedience of an in- 
junction may be punished as a eon- 
tempt of the court, are to be construed 
together, Comp.St.1929, §§ 20-1072, 
dope. Va ee v. Nelson, 293 N.W. 


Neb. In view of fact that statute im- 
posing upon county duty to hold pur- 
chaser of real estate at tax sale harm- 
less by refunding amount of payments 
made by him to county treasurer when 
title fails or sale is adjudicated void 
is silent regarding matters of limita- 
tion, it was to be construed in connec- 
tion with statute under which all rights 
other than right to refund of taxes 
paid created by tax sale are terminated 
at end of five years from date of tax 
sale, and, therefore, it does not extend 
the right of a taxpayer to reimburse- 
ment from county, in event of denial 
by court of competent jurisdiction of a 
tax foreclosure, beyond the term of five 
years from the date of the tax sale cer- 
tificate under which he claims. Comp. 
S$t.1929, §§ 77-2049, 77-2054.—McDonald 
v. Lincoln County, 296 N.W. 892. 

N.J. The statutory provisions that 
governing body of a municipality may 
by ordinance provide for office of and 
appoint a municipal superintendent of 
weights and measures and that govern- 
ing body shall fix number of assistant 
superintendents are in ‘pari materia” 
and must be read and construed to- 
gether, N.J.S.A. 51:1-43, 51:1-45.—Van 
Brookhoven y. Kennedy, 17 A.2d 152, 
125 N.J.L. 507, affirming 14 A.2d 789, 
125 N.J.L. 178. 

N.J, On question of probating will 
of a person adjudicated a lunatic under 
a writ de lunatico inquirendo, the lu- 
nacy statute providing that lunatic’s 
property shall descend to his heirs and 
next of kin is to be read in conjune- 
tion with provision of Wills Act re- 
lating to testamentary capacity. N.J. 
S.A. 3:7-33 et seq,, 3:2-3, 3:2-13.— 


J. the 
ance of a su 
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ute providing that contestant shall pay 
eosts and expenses of litigation if 
probate is granted unless it shall ap- 
pear that contestant had reasonable 
cause for contesting validity of will or 
shall not have offered at trial any 
evidence’ other than the subscribing 
witnesses to the will. N.J.S.A. 3:2-29, 
3:2-51.—In re Greenstone’s Will, 20 A. 
2d. 349, 129 N.J.Hq. 591. 

N.J.Ch. The statutes empowering a 
Court of Chancery to make an order 
touching the alimony of a wife and 
maintenance of children, and the stat- 
ute authorizing a Court of Chancery 
to decree suitable support and mainte- 
nance for wife and children by hus- 
band, are cognate. N.J.S.A. 2:50-37, 
2:50-39.—Duffy v. Duffy, 19 A.2d 236, 
19 N.J. Mise, +332: ; 

N.J.Sup. The statutory provisions 
that governing body of a municipality 
may by ordinance provide for office of 
and appoint a municipal superintendent 
of weights and measures and that gov- 
erning body shall fix number of as- 


sistant superintendents are in “pari 
materia” and must be read and con- 
strued together. N.J.S.A., 51:1-43, 


51:1-45.—Van Brookhoven vy. Kennedy, 
14 A.2d 789, 125 N.J.L. 178, affirmed 17 
A.2d.152, 125 N.J.L. 507. 

N.J.Sup. The statutes relating to au- 
to buses are an integral part of the 
utility act and are affected by all per- 
tinent provisions thereof. N.J.S.A. 
48 :2-13, 48:2-14, 48:4-1 et seq.—City 
of Bayonne vy. Board of Public Utility 
Com’rs, 19 A.2d 809, 126 N.J.L. 396. 

N.J.Sup. The = statute authorizing 
boards of freeholders, upon assuming 
control of county jails, to appoint keep- 
ers or wardens of jails and the Civil 
Service Law, are in pari materia and 
are to be construed together as a re- 
lated whole. N.J.S.A. 11:1-1 et seq,, 
30:8-19 et seq.—Hartman vy. Board of 
Chosen Freeholders of Mercer County, 
21° AL2d--361,.127° NI 1705 

N.J.Sup. In construing provisions of 
New Jersey Unemployment Compensa- 
tion Act with respect to fishermen em- 
ployed by employers engaged in busi- 
ness of catching fish from nets set in 
Atlantic Ocean, within territorial limits 
of New Jersey, New Jersey courts were 
not bound by constructions which fed- 
eral administrative agencies had placed 
upon similar federal statutes nor by 
amendment to federal Social Security 
Act excluding fishermen from coverage. 
N.J.S.A. 43:21-1 et seq., 43:21-2; Wed- 
eral Social Security Act, 42 U.S.C.A. § 
301 et seq.—Shore Fishery y. Board 
of Review of Unemployment Compen- 
sation Commission, 21 A.2d 634, 127 
N.J.L. 87. 

N.M. In determining the meaning of 
“process” as used in statute relating 
to service of process upon nonresident 
motorists, resort may be had to stat- 
utes existing at the time statute relat- 
ing to service of process upon nonresi- 
dent motorists was enacted. Comp.St. 
1929, §§ 79-301 to 79-303, 105-302 to 
105-304, 105-313; Laws 1931, e. 127.— 
State ex rel. Dresden v. District Court 
of Second Judicial Dist. in and for 
Poe County, 112 P.2d 506, 45 N. 

N.¥. The Court of Appeals in inter- 
preting a statute must construe it in 
view of other statutes relating to the 
same subject matter in accordance with 
the sense of its terms and the inten- 
tion of the framers of the law.—Town 
of Putnam Valley v. Slutzky, 28 N.1.2da 
860, 283 N.Y. 334, reversing 19 N.Y.S. 
2d 19, 259 App.Div. 824, appeal granted 
19 N.Y.8.2d 1021, 259 App.Div. 834, 
reargument denied 29 N.W.2d 665. 

N.Y.App.Div. The local laws of 1938, 
having been adopted at same time, pro- 
viding that there shall be one asses- 
sor instead of a board of assessors in 
city of Rochester, and concerning prep- 
aration of annual tax rolls and creating 
board of assessment review, must be 
read together and given effect over pre- 


u ’ 
a will contest must be read with stat- 
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in “pari materia” with provision of the 
3 Greater New York Charter that all 
property benefited by any improvement 
shall. be liable to assessment for such 
improvement. Real Property Law, § 
450; Greater New York Charter, §§ 960, 
972.—In re Woodhaven Blvd., Borough 
of Queens, 23 N.Y.S.2d 561, 260 App. 


Div. 659, affirming In re St. John’s 
~ Cemetery, Woodhaven Blvd., 17 N.Y.S. 
24 97, 173 Mise. 425. 


N.Y.App.Div. The legislative intent 
an in connection with a statute, particu- 
larly one sponsored by a department, 
may be ascertained through an exam- 
ination of earlier provisions affecting 
the same subject.—People ex rel. Ham- 
mond v. Martin, 27 N.Y.S.2d 683, 261 
App.Div. 648. 
= N.Y.Sup. If by any fair construction, 
whether strict or liberal, a reasonable 
field of operation can be found for two 
apparently conflicting acts, that con- 
struction should be adopted.—Rudolph 
Wurlitzer Co. v. Byrne, 22 N.Y.S.2d 
871, 175 Mise. 81. 

N.Y.Sup. The provisions of the Rap- 
id Transit Act and the Public Service 
‘Law together were intended to form a 
consistent and harmonious’ whole. 
Laws 1891, ¢. 4, as amended oe Laws 
1909, ce. 498; Public Service Law, § 
130 et seq._Smull v. Delaney, 25 N.Y. 
$.2d 387, 175 Misc. 795. 

N.Y.Sup. Where action was brought 
for breach of contract made in Switzer- 
land, and jurisdiction to order service 
of summons by publication was based 
on attachment of stock in accounts of 
partnership to which defendant be- 
longed, but legislation sweeping aside 
the technical objections raised to juris- 
diction did not become effective until 

ie after transactions had been consum- 
mated, court was required to read the 
statute relating to levy as it was be- 
fore the change, together with pertinent 
j provisions of the partnership law. Civ- 
of il Practice Act, § 917; Partnership 
Law, §§ 50, 51, subd. 2(c); §§ 52-54.— 
Dalinda v. Abegg, 25 N.Y.S:2d 612, 175 
Mise. 945. . 

N.Y.Sup. The section of the Civil 
Practice Act providing for determining 
adverse claims to specific personal 
property in pending action other than 
action of conversion and section of 
banking law permitting bank to file 
interpleader petition in action involving 
deposit adversely claimed are statutes 
in “pari materia,” and may be read 
and construed together as constituting 
one law. Civil Practice Act, § 287-b; 
Banking Law, § 239, subd. 6(a).— 
Marshall v. Friedman, 26 N.Y.8.2d 756, 
176 Mise. 32. 

N.Y.Sup. The anti-injunction act and 
the State Labor Relations Act are “in 
pari materia’ and should be read to- 
gether and reconciled so far as possi- 
ble, although they were passed at dif- 
ferent sessions of the legislature. Civil 
Practice Act, § 876-a; Labor Law, 
700 et seq.—Petrucci v. Hogan, 27 N. 
Y.S.2d 718. 

N.Y.Sur. In construing statute, court 
must consider the old law, the mischief 
and the remedy, and to so construe the 
act as to suppress the mischief and ad- 
vance the remedy.—In re West’s Estate, 
26 N.Y.S.2d 622, 175 Mise. 1044, 

N.Y.Sur. In determining the legisla- 
tive intent of a particular statute, all 
statutes in “pari materia’ or relating 
to the same general subject matter 
should be considered.—In re Clonan’s 
Estate, 28. N.¥.8.2d 88, 176 Mise. 557. 

N.Y.Mag.Ct. The statute requiring a 
certificate of origin for anthracite cval 
brought into New York City from out- 
side the state by motor vehicle must be 
read with the subsequent section deal- 
ing with the issuance of blank certifi- 
cates of origin and subsequent section 
roviding for forfeiture of license of 
the owner or lessee of a vehicle used 
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, 25 N.Y.S.2d 533. | | 

‘.Dom.Rel.Ct. The intent : 

se of legislative commands must 
be found from statutes relating to the 
same general subject matter taken as 
a whole—Anonymous v. Anonymous, 
22 N.Y.S.2d 598, 174 Misc. 906. ; 

N.Y.Dom.Rel.Cct. The intent and pur- 
pose of legislative commands must be 
found from statutes relating to the 
same general subject matter taken as a 
whole.—Castellani v. Castellani, 28 N.Y. 
S.2d 879. 176 Mise. 763. 

N.C. The entire body of law on sub- 
ject of municipal governing bodies’ 
powers, duties and liabilities is in pari 
materia and must be construed ag one 
and same statute, so that legislature’s 
failure to impose personal liability on 
members of such bodies for breach of 
corporate duty in one case, while im- 
posing such liability in another case, 
is equivalent. to legislative declaration 
that such liability does not exist in first 
case.—Town of Old Fort vy. Harmon, 13 
§8.H.2d 423, 219 N.C. 241. — 

N.D. A statute must be construed in 
the light of other legislative enactments 
pertaining to the same matter and with 
a view of accomplishing the purpose 
that the legislature had in mind.— 
Home Owners’ Loan Corporation v. 
Wright, 299 N.W. 860. 

Ohio. The statute requiring county 
board of education to make transfer of 
territory for school purposes upon peti- 
tion of 75 per cent. of electors therein, 
and provision of school foundation law 
prohibiting transfers unless in accord- 
ance with adopted plan of organization, 
must be construed together. Gen,Code, 
$s 4696, 7600-7.—Anderson v. Hancock 

ounty Board of Education, 31 Nh. H.2d 
850, 137 Ohio St. 578. 


Ohio. The statute dealing with the 
effect of amendment or repeal of a stat- 
ute on pending actions, prosecutions, 
or proceedings is a salutary statute 
and should be preserved against emas- 
culation by judicial interpretation, and 
it must be read in connection ‘with 
every amending and repealing statute 
which affects pending actions, prosecu- 
tions, or proceedings or existing causes 
of action, prosecutions, or proceedings, 
for purposes of statutory construction. 
Gen.Code, § 26.—State ex rel. Cleveland 
Ry. Co. v. Atkinson, 34 N.H.2d 233, 138 
Ohio St. 157. 


Ohio. Succeeding sections of statute, 
one of which provided with respect to 
organization of county boards of elec- 
tions, and the other for removal by 
secretary of state of a member or the 
clerk or other employee of a board of 
elections and for the manner of filling 
vacancies in the office of chairman or 
clerk of such board, are in ‘‘pari ma- 
teria” and must be read together. Gen. 
Code, §§ 4785-10, 4785-11.—State ex rel. 
Murphy y. Athens County Board of 
Peay ey 35 N.H.2d 574, 138 Ohio St. 


Ohio App. The provision of the com- 
pensation act specifying persons pre- 
sumed to be wholly dependent for sup- 
port upon a deceased employee is in 
“pari materia’’ and must be construed 
with the statute legitimating children 
under specified circumstances. Gen. 
Rode, §§ 1465-82, 10503-15.—Garner y. 

. EF. Goodrich Rubber Co., 28 N.B.2d 
652, 64 Ohio App. 300, modified 26 N.H. 
2d 2038, 136 Ohio St. 397. 

Ohio App. The statute requiring a 
motorist to yield the right of way at 
highway intersections to a vehicle ap- 
proaching from the right and the stat- 
ute defining right of way as the right 
to proceed uninterruptedly in a lawful 
manner in the direction in which the 
vehicle is moving in preference to an- 
other vehicle approaching from a dif- 
ferent direction into its path should be 
construed together, and as thus con- 
strued they confer an absolute right of 
way on the vehicle approaching from 
the right, qualified only by the re- 
quirement that in proceeding uninter- 
ruptedly, it must proceed in a lawful 


N. 


libel statute fixing term 


“pari materia’ with subject-matter 


Sa. s Brown, 32. 
Ohio App. “ 
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statute providing that courts impo 
sentences to Ohio penitentiary i 
make them general. Gen.Code, §§ 21 
13383.—Ex parte Thorpe, 32 N.H,2 
571, 66 Ohio App. 128, affirmed 30 
2d 335, 137 Ohio St. 325. his! SyAgag 
Ohio App. The statute requirin 
propriation measures to be so cl 
as separately to set forth amoun 
propriated for each office, dep 
and division and within e c 
amount appropriated for ~ onal — 
services is in “pari materia” with stat 
ute indicating items that must 
in tax budget, and such statutes mu 
be construed together. Gen.Co 
5625-21, 5625-29.—Priest v. 
Wapakoneta, 32 N.H.2d 758. 
Ohio App. The proceeding req 
by statute authorizing teacher, 
missed by board of education of se 
district for frivolous or insufficient r¢ 
son, to bring suit against district, 
in order to give the teacher a r 
of action under statute requiring scl 
board to reduce charges against te 
er to writing and to give teacher 
opportunity to make a defense be 
the board before dismissing tea 
and such statutes should be consider 
“in pari materia” and the second | 
ute does not give any rights addition 
to the rights provided tor in the : 
statute. Gen.Code, §§ 7701, 7708.- 
Connell vy. Bamberg, 34 N.H.2d 
Ohio App. 389. | Aih3 
Ohio App. In determining 
city council had authority to iy 
a special investigator to assist in 
vestigation of gas rate litigation exp 
ditures, statute providing that | 
of council shall be legislative 
should be considered in connection with 
statute relating to officers of council. 
Gen.Code, §§ 4210, 4211.—State ex rel. 
Holloway v. Rhodes, 35 N.H.2d 987, 
Or. The statute, providing th 
iff may summon jury to try validity 
claim to attached personalty b 
person or that court, out of wh 
tachment issued, shall try advers 
in summary manner at claimant 
tion and that same proceedings shal 
had thereon as in case of seizure on 
execution, and statute providing ft 
validity of adverse claim to personal 
seized on execution may be tried — 
sheriff's jury or summarily adjudica 
at claimant’s option in court out 
which execution issued, are in “pa 
materia’ and must be read.and con 
strued together. O.C.L.A, §§ 6-1402, 
213.—Francisco v. Stringfield, 114 P. 
1026. ee 
Or. Where statute providing that 
conveyance to two or more Creates 
tenancy in common unless expressly 
clared joint tenancies was not expressh: 
repealed by subsequent statute abolis 
ing joint tenancies, court had duty 
attempt a harmonious construction _ 
the two statutes. O.C.L.A. §§ 70-108, 
LS SPRaR wir oe v. Erickson, aa 
Pa.Com.Pl. Laws or parts of laws 
are in pari materia when they relate t 
the same persons or things or‘to the — 
same class of persons or things. The 
Liquor Control Act, 47 P.S. § 744-1 et 
seq., and the Veterans’ Preference Act, 
51 P.S. § 491.1 et seq., being laws in © 
pari materia, are to be construed to- | 
gether, and if possible, as one law. — 
The two dcts can, without difficulty be 
construed together. The Liquor Control 
Act, at § 302, 47 P.S. § 744-302, pre- 
scribes that “the persons receiving the 
highest grade shall be first appointed 
and so on.” The Veterans’ Preference 
Act merely modifies this provision, and 
when the acts are read together the net 
result of the two laws is that the per- 
sons receiving the highest grade shall 
be first appointed except where there 
ary qualified veterans on the eligible 
list, they are to be appointed first not- 
withstanding their position on the eligi- __ 
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ee list.—Nester vy. Hitchler, 50 Dauph. 
344, : 
ai R.I. The statutes under title of Gen- 
oj) weral Waws,- Of The Levy, Assessment 
a° And Collection Of Taxes,’ must be con- 
al strued with reference to one another as 
; parts of one system in ascertaining leg- 
-islative intent so far as pertinent in 
consideration of particular question in 
connection with taxation. Gen.Laws 
1923, Tit. 8, c. 58 et seq—kKHdwards v. 
 Cardarelli, 14 A.2d 693. 

_ §.C. The statute vesting public serv- 
ice commission with power to regulate 
rates and service of every public util- 
_-_-_- ity_in the state and to fix such rates 

and reasonable standards, classifica- 
tions, regulations, practices, and meas- 
urements of services to be furnished, 


“A imposed, or observed and followed by 
ya ery. public utility in state, and the 
statute defining term “public utility” 
which was enacted in same_year, must 
be construed together. Code 1932, §§ 
8248, 8252.—Darby v. Southern Ry. Co., 
~=10 S.H.2d 465, 194 S.C. 421. 

, Tenn. That section of the Levee and 


as Ar 
Pubhy (" 


sold for cash for purpose of collect- 
ing delinquent assessments, and_ that 
- section dealing with decree on redemp- 
tion and with writ of possession, must 
be construed together. Code 1932, §§ 
4362, 4364.—Weakley County ex rel. C. 
=H. Little & Co. v. Pryor, 151 S.W.2d 
161, 177 Tenn. 490. 

, Tenn. The inheritance tax law and 
gift tax law must be construed in ‘‘pari 
_materia,’”? and as so construed do not 
bring about ‘double taxation.” Code 
1932, § 1259 et seq.; Pub.Acts 1939, c. 
137, § 21.—Baker v. McCanless, 151 S. 
 W.2d 1082, 177 Tenn, 571. 


* Tex.Civ.App. The statutes providing 
that private corporations may be 
formed to supply gas and electric pow- 
er to the publie and respecting powers 
of gas and light corporations and the 
right of such corporations to condemn 
lands and making it unlawful for such 
corporations to discriminate against 
‘any person in services rendered under 
similar circumstances should be con- 
_ gtrued together, and, when so con- 
strued, amount to a legislative declara- 
tion that the business of a light and 
power company is to be regarded as 
a “business affected with a public in- 
terest,’ in consequence of which the 
company is delegated the power of 
eminent domain. Vernon’s Ann.Civ.St. 
art. 1302, subd. 14; arts. 1435, 1436, 
 1438.—Arcola Sugar Mills Co. v. Hous- 
- ton Lighting & Power Co., 153 S.W. 
‘ 2d 628, error refused. 
-  ~=+Wt. In.interpreting statutes, funda- 
mental rule is to ascertain and give ef- 
fect to intention of legislature, and 
- the whole and every part of an enact- 
ment must be given attention as well 
“as other statutes in pari materia.—In 
re Rushford’s Estate, 18 A.2d 175. 
Wash. In construing local improve- 
ment guaranty fund act, prior guar- 
anty fund acts could be considered. 
Laws 1925, Hx.Sess., c. 183.—Longview 
Co. vy. Lynn,.108 P.2d 365. 
Subsequent legislation may be con- 
sidered, at least to some extent, in in- 
terpreting prior laws.—Longview Co, vy. 
| Lynn, 108 P.2d 365. 


Where local improvement guaranty 
fund act of 1917 protected all bonds 
and act of 1923 protected bonds issued 
subsequent to the effective date of act, 
in construing 1925 act, which made es- 
tablishment of guaranty fund manda- 
tory and which provided protection 
only for bonds issued for improvements 
ordered subsequent to effective date of 
the 1925 act, with reference to cities 
which had not elected to set up any 
guaranty fund, either under act of 
1917 or act of 1923, court could consid- 
er act of 1927 which limited benefit 
of guaranty fund to bonds and war- 
rants issued in connection with local 
improvement ordered either subsequent 
3 to effective date of that act, subsequent 
‘ to creation of guaranty fund, if munic- 
ipality had established one under act 
of 1923, or subsequent to the effective 
date of the act of 1925. Laws 1925, 
Wx.Sess., c. 183; Laws 1927, c. 209, § 
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1, amending Laws 1923, c. 141, § 1— 
Longview Co. v. Lynn, 108 P.2d 365. 

Wash. The local improvement guar-~ 
anty act of 1927 cannot be considered 
in construing similar act of 1925, since 
1925 act was not ambiguous and bases 
for levies under the two acts differ 
greatly. Laws Ex.Sess.1925, ¢. 183; 
Laws 1927, c. 209.—State ex rel. Wash- 
ington Mut Sav. Bank y. City of Bell- 
ingham, 111 P.2d 781. 

Wash. Where provisions relating to 
the same subject-matter are embodied 
in different statutes, the provisions 
should be harmonized so as to main- 
tain integrity of both statutes when- 
ever possible.—Buell v. McGee, 113 P. 
2d 522. 

Wis. A statute and older statute on 
same subject will be construed togeth- 
er, if possible and reasonable, so as 
to give effect not only to distinct parts 
or provisions of older statute not in- 
consistent with new law, but to older 
law as whole, subject only to restric- 
tions or modifications of its meaning 
intended by Legislature-—McLoughlin 
v. Malnar, 297 N.W. 370, 237 Wis. 492. 

It is court’s duty to construe older 
and later statutes on same _ subject 
so that both shall be operative, if pos- 
sible—McLoughlin v, Malnar, 297 N.W. 
370, 287 Wis. 492. 

Wis. The gift and inheritance tax 
statutes are in ‘pari materia’’.—Miller 
v. Wisconsin Department of Taxation, 
299 N.W. 28, 238 Wis. 287. 

Wyo. The statute authorizing a cor- 
poration, notwithstanding dissolution, 
to prosecute an action at law in its 
corporate name for use of person en- 
titled to receive proceeds of such action 
and statute, subsequently enacted, pro- 
viding for forfeiture of corporate rights 
for nonpayment of annual taxes, should 
be construed as in “pari materia’. 
Rev.St.1931, §§ 28-1002, 28-1109.—Car- 
penter & Carpenter v. Kingham, 109 
P.2d 463, modified and rehearing de- 
nied 110 P.2d 824. 

Statutes involving same subject mat- 
ter should be construed in “pari_ma- 
teria.””—Carpenter & Carpenter y. King- 
ham, 109 P.2d 463, modified and rehear- 
ing denied 110 P.2d 824. 
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Ill. Since the act in relation to final 
judgments, decrees and orders of courts 
of record in criminal and civil pro- 
ceedings and power to modify, vacate 
or set them aside, was enacted at same 
session of General Assembly as _ the 
Civil Practice Act, the acts are requir- 
ed to be construed as “in pari ma- 
teria”, Smith-Hurd Stats. ec. 77, § 84; 
ec. 110, § 125 et seq.—F rank v. Salomon, 
34 N.H.2d 424, 376 Ill. 439, reversing 
Frank v. Newburger, 29 N.H.2d 301, 
306 IlL.App. 582. 


Miss. The chapter limiting power of 
counties to impose taxes and the chap- 
ter restricting power of counties and 
municipalities to borrow money and 
levy taxes for payment thereof, which 
were enacted by legislature at same 
session, are parts of same legislative 


plan, without either of which such plan 
would be incomplete, and, therefore, 
must be coustrued_ together. Laws 


1932, cc. 104, 235.—Yazoo & M. V. R 
Co. v. Claiborne County, 2 So.2d 548. 
Mo. The courts have duty in con- 
struing two or more statutes relating 
to the same subject, to read them to- 
gether and to harmonize them, if possit 
ble, and to give force and effect to each, 
and the rule applies not. only to acts 
passed at the same session of the legis- 
lature, but also to the acts passed at 
prior and subsequent sessions.—State 
ex rel, Central Surety Ins. Corporation 
Me State Tax Commission, 153 S.W.2d 


N.Y.Sup. The purpose of the statute 
rendering void an oral promise, the 
performance of which is not to be com- 
pleted before the end of a lifetime, and 
statute rendering void an oral promise 
to bequeath property or make testa- 
mentary provision of any kind, wag to 
prevent the assertion of oral claims 
against the estates of deceased persons 
and having been passed at same time 
they are to be read together, one being 
intended to supplement the other. Per- 
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being passed at the same session of 
the Legislature, should be construed 
together, Vernon’s Ann.Civ.St. arts. 
2742e, § 2, 2742f, § 1.—School Trustees 
of Orange County v. District Trustees 
of Prairie View Common School Dist. 
No. 8, 153 S.W.2d 434. 

Vt. Where general and special stat- 
utes are enacted at the same time, 
court must read them together and 
harmonize them if possible with view 
to giving effect to a consistent legis- 
lative policy, and to the extent of any 
repugnancy between them, _ special 
statute prevails.——Bayley v. Harvey, 16 
A.2d 192. ; 
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C.C.A.Okl, A special or isolated en- 
actment must be read in the light of 
the existing law relating to the sub- 
ject.—U. S. v. Fixico, 115 F.2d 389. 

A new statute of a fragmentary na- 
ture must be construed as intended to 
fit harmoniously into the existing sys- 
tem, unless a contrary legislative pur- 
pose is plainly indicated.—U. S. v. 
Fixico, 115 F.2d 389. 

Ct.Cl. In the case of one statute 
dealing with a subject in a general and 
comprehensive way and a later statute 
dealing with part of the same subject 
in a more definite way, the later stat- 
ute will prevail—Croggon v. U. S 
CtGl.. 35; 

Ct.Cl. The purpose of a special act 
ig to make an exception from the gen- 
eral rule and confer upon the individual 
referred to therein a special favor ex- 
empting him from general statutes and 
rules. Ralston vy. U. S., 91 Ct.Cl. 91, 
certiorari denied U. S. v. Ralston, 61 S. 
Ct. 65, 311 U.S. 687, 85 L.Ed. —. 

Ala. If there is an apparent conflict 
between general laws and those dealing 
with a specific subject, the general law 
yields to the special, and both are given 
effect so as not to conflict—Downing v. 
City of Russellville, 3 So.2d 34. 

Cal. A general provision of a stat- 
ute is controlled by one that is special, 
and such special provision is treated 
as an exception to the general provi- 
sion, and a specific provision relating 
to a particular subject will govern in 
respect to that subject, as against a 
general provision, although the gen- 
eral provision, standing alone, would 
be broad enough to include subject 
to which a more particular provision 
related.—Rose y. State, 105 P.2d 302, 


superseding 94 P.2d 1058, followed in 
Bettencourt v. State, 105 P.2d 316, su- 
perso tus 94 P.2d 1066, followed in 
randon y. State, 105 P.2d 316; su- 


perseding 94 P.2d 1066, followed in 
Jones v. State,'105 P.2d 317, supersed- 
ing 94 P.2d 1066, followed in Laugh- 
lin v. State, 105 P.2d 317, superseding 
94 P.2d 1067. 

Cal. A special statute dealing ex- 
pressly with a particular subject con- 
trols and takes priority over a gener- 
al statute.—Brill vy. Los Angeles Coun- 
ty, 108 P.2d 443, 16 Cal.2d 726, prior 
opinion 86 P.2d 869. 

Cal.App. The rules of expressio 
unius, and that penal statutes must be 
strictly construed in favor of accused, 
and that a special statute controls a 
general one, do not apply where to 
apply them would operate contrary to 
legislative intent.—Sobey v. Molony, 104 
P.2d 868. 

Cal.App. When inconsistency exists 
between statute dealing generally and 
one dealing specifically with a phase of 
same subject matter, special statute is 
controlling.—People v. Vanderpool, 114 
P.2d 608. 

Fla. Where there are valid local or 
special laws relating to powers and 
government of particular municipali- 
ties that are in conflict with general 
statutory laws, such local or special 
laws prevail.—Quigg vy. State ex rel, 
Miller, 199 So. 489. 

Ii, Where there is found in a stat- 
ute a particular enactment, it is opera- 


on 


sions on 


he sam 
ws relating there- 


i y of Freeport v. 
Kaiser, 35 N.E.2d 722, 311 Ill.App. 197. 

Kan. Where there is a regulatory 
statute, general in character and 
broadly applicable to many subjects 
within a general class, and also a regu- 
latory statute special in character and 


applicable only to and dealing minute- 


ly with some of the particular sub- 


jects within the same general class, but 


with different administrative agencies 
provided, and where -no legislative in- 
tent is apparent to impose a dual and 
conflicting control upon those subject 
to regulation under the special stat- 
ute, the jurisdiction conferred by the 
special statute is exclusive as to mat- 
ters covered by it.—State v. Reynolds, 
107 P.2d 728, 152 Kan. 762. 

Miss. Where there is special statute 
dealing particularly and _ specifically 
with part of subject matter embraced 
within general statute, special statute 
will ordinarily be regarded as excep- 
tion or qualification engrafted on gen- 
eral statute to extent that latter is in 
conflict or in apparent conflict’ with 
former.—Dunn Const. Co. vy. Craig, 2 
So.2d 166, suggestion of error over- 
ruled 3 So.2d 834. 


Mo. Where there is one statute deal- 
ing with a subject in general and com- 
prehensive terms, and another dealing 
with a part of the same subject in a 
more minute and _ definite way, the 
two should be read together and har- 
monized if possible, with view to giv- 
ing effect to a consistent legislative 
policy, but, to the extent of any neces- 
sary repugnancy between them, the 
special law will prevail over the gen- 
eral statute, and, where special statute 
is later, it will be regarded as an ex- 
ception to, or qualification of, prior 
general statute, and, where general act 
is later, the special will be construed 
as remaining an exception to its terms 
unless it is repealed in express words 
or by necessary implication.—State ex 
rel. McKittrick v. Carolene Products 
Co., 144 S.W.2d 153. 

The statute defining ‘filled milk,” be- 
ing a special statute on subject of milk 
to which has been added fat or oil 
other than milk fat, prevails to extent 
of any repugnancy between such stat- 
ute and the general statutes making 
it unlawful to manufacture, sell, or ex- 
change, or have in possession with in- 
tent to sell or exchange, milk or cer- 
tain other products to which has been 
added any fat or oil other than milk 
fat and prohibiting sale, exchange, or 
possession of adulterated milk or dairy 
products. Mo.St.Ann. §§ 12408, 12409, 
12413, pp. 404, 406.—State ex rel. Mc- 
Kittrick vy. Carolene Products Co., 144 
S.W.2d 153, 


Mo.’ Where statutes dealing with a 
common subject matter are necessarily 
inconsistent, the statute which deals 
with subject matter in a minute and 
particular way will prevail over one of 
a more general nature.—State v. Rich- 
man, 148. S.W.2d 796... - 

N.J.Sup. Where there is any conflict 
between a general statute and a spe- 
cific statute covering a subject in a 
more minute and definite way, the spe- 
cific statute will prevail over the gen- 
eral, and will be considered an excep- 
tion to the general statute—Board of 
Bducation of Lumberton Tp., in Bur- 
lington County y. New Jersey State 
Board of Education, 17 A.2d 78, 125 
IN. dd 269.03 f 

N.Y.Sup. The Civil Practice Act is 
a “general law’ which, if it conflicts 
with provisions of the Municipal Court 
Code as amended by the Laws of 1940, 
ig superseded thereby, since the Munic- 
ipal Court Code is a “special act’? which 
governs when it conflicts with a_ gen- 
eral law. Civil Practice Act; Municipal 


Court Code, § 7, subd. 38, as amended 


ie act or. 


ie 


Regan y. City of New York, 29 N.Y.S. 
2d 457, 177 Misc. 98. Liuity 

Tex.Civ.App. Where a corporation is 
organized under a special law as dis- 
tinguished from corporations organized 
under general law, the rules governing 
corporations organized under general 
law have no application where the spe- 
cial statutes provide the methods for 
the regulation and control of such_cor- 
porations.—Lone Star Building & Loan 
Ass’n of Houston v. State, 153 S.W.2d 
223, error dismissed. 

Vt. When two statutes deal with 
the same subject matter and one is 
general and the other is special, latter 
must ordinarily be given effect accord- 
ing to its terms.—Bayley v. Harvey, 
16 A.2d 192. 

Where general and special statutes 

are enacted at the same time, court 
must read them together and harmonize 
them if possible with view to giving 
effect to a consistent legislative policy, 
and to the extent of any repugnancy 
between them, special statute prevails. 
—Bayley v. Harvey, 16 A.2d 192. 
_ Wash, The statute providing that 
intent of a will be carried out must 
yield to statute providing for sale of 
real property, under court order, when 
necessary to pay obligations of the 
estate and expenses of administration. 
Rem.Rey.Stat. §§ 1415, 1494.—Farley v. 
Davis, 116 P.2d 263. 

Wyo. If a special act is inconsisteat 
with the general law, the provisions of 
the special act will control.—Carpenter 
& Carpenter v. Kingham, 109 P.2d 463. 
Tepes and rehearing denied 110 P.2d 
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U.S. The rule that Congressional re- 
enactment of certain language is an 
adoption of its previous interpreta- 
tion by an administrative agency is no 
more than an aid in statutory con- 
struction, and though it is useful at 
times in resolving statutory ambigui- 
ties, it does not mean that the prior 
construction has become so embedded 
in the law that only Congress can ef- 
fect a change.—Helvering v. Reynolds, 
61 S.Ct. 971, 313 U.S. 428, 85 L.Ed. —, 
134 A.L.R. 1155, reversing Reynolds v. 
Commissioner of Internal Revenue, 114 
F.2d 804. certiorari granted Helvering 
v. Reynolds, 61 S.Ct. 711, 312 U.S. 672, 
85 L.Ed. —. 


The rule that Congressional reenact- 
ment of certain language is an adop- 
tion of its previous interpretation by 
an administrative agency gives way 
before changes in the prior rule or 
practice through exercise by the ad- 
ministrative agency of its continu- 
ing rule-making power.—Helvering v. 
Reynolds, 61 S.Ct. 971, 313 U.S. 428, 


85 L.Ed. —, 134 A.L.R. 1155, reversing 
Reynolds v. Commissioner of Internal 
Revenue, 114 F.2d 804, certiorari 


granted Helvering v. Reynolds, 61 S.Ct. 
711, 312 U.S. 672, 85 L.Ed. —. 


U.S.App.D.C. The persuasion’ that 
lies behind the doctrine concernin 
the implied enactment of a judicia 
construction upon re-enactment of a 
statute is merely one factor to be con- 
sidered in the total effort to give fair 
meaning to language of a statute.— 
Federal Communications Commission y, 
Columbia Broadcasting System of Cali- 
fornia, 61 §.Ct. 152, reversing Columbia 
Broadcasting System of California v. 


Federal Communications Commission, 
108 F.2d 737,, 71 App.D.C.. 206, cer- 
tiorari. granted Federal Communica- 


tions Commission v. Columbia Broad- 
casting System of California, 60 §8.Ct. 
977, 310 U.S. 617, 84 L.Ed. 1392; Fed- 
eral Communications Commission v, As- 
sociated Broadcasters, 61 S.Ct. 152, re- 
versing Associated Broadcasters v, Fed- 
eral Communications Commission, 108 
F.2d 737, 71 App.D-.C, 206, . certiorari 
granted Federal Communications Com- 
mission vy. Associated Broadcasters, 60 
§.Ct., 977, 810 U.S. 617,84 L.Hd. 1392, 


C.C.A.1. In absence of exclusive lan- 
guage, general meaning of the same 
words as previously construed in prior 
revenue acts should be accepted:—Com- 


0, c. 513; 1 McKinney’s missioner of Internal, R 


ed Laws, Statutes, § 176.— 


# 


\ 
evenue vy. Mon- 
arch Jiife Ins. Co., 114 F.2d 314. 
_C.C.A.2. The re-enactment of a stat- 
ute incorporates preceding judicial 
terpretations.—Van Vranken vy. Helve 
ng, 115 F.2d 709. STL At 
_C.C.A.3.. The rule of implied congres-_ 
sional approval’of administrative inter- #, 
pretation of a statute, through re-enact-_ S 
ments of the same statute without 
terial change, does not operate to fre 
a meaning which is in evident conflict 
with the clearly expressed legislative 
intent.—Mead Corporation vy. Commi 
Bloner of Internal Revenue, 116 F.! 
C.C.A.4. Where a statute has be 
amended from time to time and lan- 
guage which has been construed by t 
courts is retained, it must be assum 
that Congress is satisfied with and . 
adopted the construction given by th 
courts.—Reynolds v. Commissioner of 
Internal Revenue, 114 F.2d 804. | 
Congress, in re-enacting in 1934 t 
language contained in the Revenue A 
of 1921, 1924, and 1926, providing - 
if property was acquired by bequ 
devise, or inheritance the adjusted b 
is for determining gain or loss shall 
the fair market value of the proper 
at the time of acquisition, did not in- 
tend that it should have a significance — 
different from that attributed to it 
the courts in construing the earl 
acts. Revenue Act 1934, § 113(a) ( 
26 U.S.C.A.Int.Rev.Code, § 113(a) (5). 
Reynolds vy. Commissioner of 
Revenue, 114 F.2d 804. 
C.C.A.10. The re-enactment 


Revenue Vv. 
F.2d 788. 
C.C.A.Mass. 


Baker, 115 F.2d 129, reversing Baker 
ve U. S.; 21. 2.Supps 67% ‘ei§ 
C.C.A.Tex. Where Act of 1789 li i 
ited right of removal to defendants 
only, but by Act of 1875 right to re- | 
move was extended to either party, 
subsequent repeal of 1875 Act and re- — 
enactment of applicable’ provision | of 
Act of 1789 re-adopted construction 
which had previously been put upon 
the 1789 Act. Jud.Code § 28, 28 UW. 
S.C.A. § 71.—Sheets v. Shamrock Oil — 
& Gas Corporation, 115 F.2d 880. ~~ 


C.C.A.Wis. Where decision of Circuit — 
Court of Appeals commenting upon fail 


before Congress at time d 
act, and Congress did not see fit to re-_ 
frame its detinition so as to exclude 
co-operatives, it would be presume 
that Congress approved judicial con-— 
struction given its prior legislation of 
substantially the same purport.—In re 
Wisconsin Co-op. Milk Pool, 119 F.2d 
999, reversing 35 F.Supp. 787. ~ 

D.C.D.C. The rule that re-enactment 
of a statute after it has been con- 
strued by officer charged with its en- — 
forcement impliedly adopts the con- 
struction applies only when construc- — 
tion is not plainly erroneous.—Rail- 
way Labor Pxecutives’ Ass’n v. U. S., 

88 F.Supp. 818. 

That Interstate Commerce Commis- 
sion for five years prior to the enact- 
ment of the 1940 Transportation Act 
had consistently taken the position that 
it had no authority to impose condi- 
tions for the benefit of labor in railroad 
abandonment cases, and called atten- 
tion of Congress thereto, and that 
Congress in rewriting essential parts 
of the Transportation Act refrained 
from making any change in the sgec- 
tions of the Interstate Commerce Act 
relating to abandonment, did not con- 
stitute an implied adoption of construc- i 


sion was to be made for railroad em- 
- ployees in case of abandonment, in view 
of a decision of the United States Su- 
-preme Court with reference to the con- 
- solidation section of the act which by 
analogy removed any ambiguity in the 
provisions of the act relating to aban- 
donment. Interstate Commerce Act § 
. §°1(18=20); § 5, 

SC! d (4) 


U. S., 38 F.Supp. 818. 
- p.0.Md. The words “carrying on or 
- doing business” within capital stock 
tax statute are not ambiguous or 
doubtful in sense of rule requiring 
adoption of the practical interpretation 
given an ambiguous or doubtful stat- 
- ute by officials charged with its ad- 
‘ministration, but, the words having 
received extensive, definite judicial in- 
erpretation by the Supreme Court and 
Court of Appeals, they will be ap- 
ied in accordance with such interpre- 
; on, notwithstanding contrary Treas- 
ury Regulations that have remained 
bstantially the same through = re- 
re-enactment of the _ statute. 
evenue Act 1935, § 105(a), 26 U.S.C.A. 
_Int.Rey.Acts, page 798.—Washington, 
Baltimore & Annapolis Realty Corpora- 
tion v. Magruder, 35 F.Supp. 340. 
D.CN.C. Where administrative inter- 
pretation placed on the term ‘business 
league’ as used in tax exemption stat- 
ute had remained the same over many 
years, Congress, by re-enacting the pro- 
vision without change, ratified that in- 
erpretation, and that interpretation 


® 
: 4 101(7).—Durham, Mer- 
hant’s Ass’n v. U. S., 34 F.Supp: 71. 

D.C.N.C. The interpretation placed 
n the Motor Carrier Act by the In- 
terstate Commerce Commission hag not 
‘Been so uniform as to justify the con- 


_ proval of Congress because Congress 
- did not legislate with regard thereto 
4 aay the Transportation Act of 1940. 
: otor Carrier Act of 1935, § 201 et 
 seq., aS amended by Transportation 
_ Act of 1940, 49 U.S.C.A. § 301 et seq. 
—Carolina Freight Carriers Corpora- 
tion v. U. S,, 38 F.Supp. 549. 
_ _D.C.Ohio. Where a statute is plain, 
he subsequent re-enactment of the stat- 
ute does not constitute adoption of its 
administrative construction.—Deshler 
Hotel Co. v. Busey, 36 F.Supp. 392. 


 D.C.W.Va. Treasury regulations and 
interpretations long continued without 
‘substantial change applying to un- 
amended or substantially re-enacted in- 
ternal revenue statutes are deemed to 
have received Congressional approval 
and have the effect of law.—United 
Pocahontas Coal Co. v. U. S., 33 F, 
Supp. 660. ‘ 

Ala, The re-enactment of homestead 
exemption statute without change in 
' 1939 constituted legislative approval of 
administrative construction that tax- 
payer must claim exemption on or be- 
fore third Monday in January of each 
tax year. Gen.Acts 1936-37, Sp.Sess., 
p. 113; Gen.Acts 1939, p. 702.—Jones 
v. Johnson, 199 So. 539, 240 Ala. 357. 
2 An amendment to unit of assessment 

statute applicable in Jefferson county, 


ay requiring taxpayer to file special in- 
yh. strument claiming -homestead exemp- 
_ tion, and making no provision as to 


time for filing such claim, constituted 
legislative approval of administrative 
rule that taxpayer in Jefferson county 
must claim right to homestead exemp- 
tion on or before third Monday in Jan- 
wary of each tax year. Gen.Acts 1936, 
_  x.Sess., p. 207, § 6, as amended by 
—  £Gen.Acts 1939, p. 830; Gen.Acts 1936- 
“ 37, Sp.Sess., p. 113.—Jones vy. Johnson, 
moe hodeSo. 639, 240 Ala. 357. 
4 : Ala, A state statute using a term 
es defined by the federal courts should 
ordinarily be construed as having the 
, meaning thus given by those, courts, 
; if consistent with state court’s con- 
4 ception of its meaning.—Jackson Secur- 
ities & Investment Co. v. State, 2 So. 
2d 763, 
Ala.App. The 


construction of a 


tion of the commission that no provi- 


clusion that it has received the ap-- 


rece oh iO a A 
schedule in a taxing statute imposing 


a privilege tax on wholesale dealers in > 


lumber, which was superseded by a 
practically identical schedule, entered 
into and became a part of the newly 
enacted schedule. Gen.Acts 1919, p. 
438, § 361, Schedules 125, 126; Gen. 
Acts 1935, p. 473, § 348, Schedules 83, 
84.—State v. Downs, 197 So. 379, re- 
versed 197 So. 382. 

Ala.App. Where, after judicial con- 
struction of statute making theft of a 
cow or animal of the cow kind grand 
larceny the statute was. re-enacted 
without substantial change, the con- 
struction placed by court upon the stat- 
ute entered into. and became a_ part 
thereof. Code 1940, Tit. 14, § 331— 
Smith v. State, 2 So.2d 341. 

Cnl, Where legislation is framed in 
the language of an earlier enactment 
on the same or analogous. subject, 
which has been judicially construed, 
there is a very strong presumption of 
intent to adopt the construction as well 
as the language of the prior enactment. 
—Holmes v. McColgan, 110 P.2d 428. 

Cal.App. The judicial interpretation 
given sections of former Vehicle Act 
applies to re-enactment of such sections 
in Vehicle Code. Vehicle Code, §§ 468, 
758, St.1935, pp. 166, 243.—Cavalli vy. 
Luckett, 104 P.2d 708. 

Cal.App. Where statutes were judi- 
cially construed and were later re- 
enacted in same or substantially same 
terms, it was presumed that Legisla- 
ture was. familiar with construction 
which had been placed upon the stat- 
utes, and that such construction was 
adopted by the Legislature, in absence 
of express provisions requiring different 
construction. Civ.Code, §§ 227-229.— 
In re Hebert’s Dstate, 109 P.2d 729. 

App.D.C. Congress by keeping in 
force for 70 years the Act of 1871 cre- 
ating the District of Columbia as a 
body corporate for municipal purposes 
and authorizing it to contract and to 
be contracted with and to sue and “be 
sued” and by re-enacting the act after 
District of Columbia courts repeated- 
ly decided that the act does not subject 
the District of Columbia to. garnish- 
ment, has in effect ratified the deci- 
sions, as against contention that au- 
thority to “be sued” as used in the 
act includes garnishment for the col- 
lection of a private judgment. Act 
Keb, 21, 1871,5 $7 1; 


2; T. 24, §§ 123, 287.—Chewning’ v. 
District of Columbia, 119 F.2d 459. 


Ill, Where legislature re-enacts a 
former statute, the effect of which has 
been judicially construed, it is pre- 
sumed to have been re-enacted in view 
of such. construction.—Frank v. Salo- 
mon, 34 N.H.2d 424, reversing Frank y. 
Dey burger, 29 N.H.2d 301, 306 Ill.App. 


Ill.Apn. The re-enactment of a law 
which has been construed by the courts 
is presumed to have been so re-enacted 
in view of such construction—City of 
Freeport v. Kaiser, 35 N.H.2d 722, 311 
Ill.App. 197. 

Me. When a general term is used in 
a statute and there is a literal de- 
ficiency because of such generality, aid 
is afforded in construction by the his- 
tory of the statute, the cause for its 
enactment, the mischiefs to be cured, 
the result to be attained, the spirit and 
intent of the legislature, and whether 
the term used has acquired a settled 
meaning through judicial interpreta- 
tion.—First Auburn Trust Co. v. Buck, 
16 A.2d 258. 

Nev. In interpreting re-enacted stat- 
utes, court will follow the construction 
which they received when reviously 
in force, under presumption that legis- 
lature knew their original effect and 
intended that they should again have 
ne Fy ie ei pais contrary inten- 
ion is clearly made to appear.—Snyder 
v. Garrett, 115 P.2d 769. va 

N.H. ‘The re-enactment of a statute 
without material change constitutes a 
legislative adoption of its prior judi- 
cial interpretation.—Dubue y, Amoskeag 
Industries, 15 A.2d 867. 

N.H. -The Supreme Court’s construc- 


of stat 
Public Service C i \] 
ly adopted by subsequer ] yn of | 


tion of 


Public Laws without changing lang e 
of statute. Pub.Laws 1926, ec. 239, Rs 
11, 12, 18—State v. Hampton Water 
Works Co., 18 A.2d 765, rehearing de- 
nied 19.A.2d 435. , : : 

N.H. The re-enactment of statute 
empowering insurance commissioner to 
approve limits of liability and premium 
rates for motor vehicle liability poli- 
cies, without substantial change, after 
judicial interpretation that commission- 
er was authorized to give his approval 
to clause in motor vehicle policy ex- 
cluding from coverage all employees of 
insured, indicated a legislative intent to 
give commissioner such power as he 
had theretofore been held to have. 
Laws 1927, ¢. 54; Laws 1937, c..161.— 
U. S. Fidelity & Guaranty Co. v. Snier- 
son, 19 A.2d 412. 

N.Y.Sup. The meaning of the terms 
“capital” and “capital stock” as fixed 
by decisions of the Court of Appeals 
eonstruing earlier statutes must be 
deemed to have been adopted by the 
Legislature in enacting 1923 statute 
stating that no stock corporation shall 
declare or pay any dividend which shall 
impair its capital or capital stock, nor 
while its capital or capital stock is im- 
paired. Stock Corporation Law, § 58, 
as enacted by Laws 1923, ¢. 787.— 
Randall v. Bailey, 23 N.Y.S.2d 173. 

Pa. Where Legislature uses same 
language in statute as in prior cognate 
statute, which has been construed by 
Supreme Court, presumption is that 
such language is to be interpreted in 
same way as it was when considerin 
earlier statute. 46 P.S.. § 551, subd. 
4.—In re Lilly, 19 A.2d 92, 341 Pa. 171, 

Pa.Super. The statutes empowering 
Public Utility Commission to determine 
and preseribe by regulation or order 
the manner in which overcrossings may 
be constructed,’ altered, relocated, or 
abolished, and providing that the ex- 
pense shall be borne by public utility 
or municipal corporations concerned or 
by a commonwealth in such proportions 
aS commission may determine, are re- 
enactments of prior statutes, and deci- 
sions interpreting the law as it stood 
prior to the act of 1937 continue to be 
applicable. 66 P.S. §§ 1179, 1181.— 
Pittsburgh & S. R. Co. v. Pennsylvania 
Public Utility Commission, 14 A.2d 903. 
141 Pa.Super. 233. 

Pa.Super. Where words employed in 
a statute had, at the time of its enact- 
ment, acquired a definite meaning as 
result of judicial interpretation of pri- 
or statutes on the same subject, such 
words were to be given a similar in- 
terpretation in the new statute. 25 P. 
eo. 2603(b).—In re Laub, 21 A.2da 


The adoption or re-enactment of a 
statute that has received judicial con: 
struction adopts the construction given. 
—In re Laub, 21 A.2d 575. 

S.D. Where registration statutes in 
substantially the same form were re- 
enacted by Legislature after original 
statutes were construed by the Su- 
preme Court, it was presumed that the 
Legislature intended to re-enact law as 
construed by the court. SDC 16.0606, 
16.0607.—Brown v. Dakota Public Serv- 
ice Co., 299 N.W. 569: 

Tex. It is presumed that the legis- 
lature intended the statute providing 
for appeals from gas rate orders of 
the Railroad Commission to be con- 
strued as the Supreme Court had al- 
ready construed an earlier similar stat- 
ute referring to railroad rates as pro- 
viding for de novo fact trials in the 
district court. Vernon’s Ann.Ciy.St. 
arts. 6059, 6453.—Lone Star Gas Co. 
v. State, 153 S.W.2d 681, modifying 
pte v. Lone Star Gas Co., 129 S.W.2d 

Tex.Cr.App. Where statute relating 
to a severance in a case where two or 
more defendants are prosecuted for an 
offense growing out of the same trans- 
action, by separate. indictments, was 
construed by the Court of Criminal Ap- 
peals as applying to case of a prose- 
cution by information as well as by in- 
dictment, re-enactment of the statute 
in substantially the same language as 


eA 


_ general form of provision ot 


e oe.1! arti 
ie Vv. State, i" 
Wash, The legislature, iene 
in- 
heritance tax law relating to the $10,- 
000 exemption, in amendments of 1923, 
1929 and 1931, would be assumed to 
have adopted the construction placed 
on such provision by the Supreme 
Court prior to 1923 amendment. Laws 
1917, ec. 438; Laws 1928, ec. 119; Laws 
1929, ce. 205, § 1; Laws 19381, ec. 134, § 
3.—In re Lindholm’s Estate, 107 P.2d 


562. 


Wyo. Where Legislature re-enacted 
statute providing for forfeiture of cor- 
porate rights for nonpayment of annual 
taxes after decision of Supreme Court 
holding that the statute should be con- 
strued as in pari materia with statute 
providing that no pending action 
against a corporation should abate by 
reason of dissolution of corporation, 
and it made no provision on such point 
other than it had made when law was 
first enacted, Legislature concurred in 
construction of the statute adopted in 
decision of Supreme Court. Rey.St. 
1931, §§ 28-1002, 28-1108.—Carpenter 
& Carpenter v. Kingham, 109 P.2d 
463, modified and rehearing denied 110 
P.2d 824, i 
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C.C.A.N.M, Where a Missouri case 
was decided by state court long after 
the Missouri statute relating to dam- 
ages for wrongful death had _ been 
adopted by New Mexico, it was entitled 
to respectful consideration in action in 
federal court under the New Mexico 
statute, but was not controlling, under 
the doctrine that where.a statute is 
adopted from another state it will be 
presumed that the construction previ- 
ously placed on it by the courts of 
that state is also adopted. Comp.St. 
N.M.1929, §. 36-101, as amended by 
Laws N.M.1931, ce. 19.—Cain v. Bowlby, 
114 F.2d 519. 

Ariz. The probate law of Arizona 
has been taken from California, and 
hence the courts of California are fre- 
quently followed by Arizona courts in 
eonstruction of the probate law.—In re 
Nolan’s Estate, 108 P.2d 391. 

Ariz. Where Arizona statute in re- 
gard to the presentation of claims 
against estate of deceased was taken 
from California, California decisions 
construing the California statute were 
highly persuasive regarding meaning of 


Arizona statute—Clark v. Sears, 108 
P.2d 559. 
Cal. The policy of the legislature in 


following federal provisions in the Per- 
sonal Income Tax Act makes available 
to the state a groundwork of relevant 
federal experience and judicial pro- 
nouncements which should be followed 
to insure effective administration of the 
act. St.1935, p. 1090.—Holmes v, Mc- 
Colgan, 110 P.2d 428. 


Where statute is patterned after leg- 
islation of another state or of the fed- 
eral government which has been judi- 
cially construed in the jurisdiction of 
its enactment, there is a strong pre- 
sumption of intent to adopt the con- 
struction as well as the language of the 
pea anne vy. McColgan, 110 P. 
d 428. 


App.D.C. A decision of the Maryland 
Court of Appeals interpreting Maryland 
statute from which a section of District 
of Columbia Code was derived was not 
controlling because rendered after law 
was adopted by the District, but was 
persuasive of proper interpretation of 
the District statute. D.C.Code 1929, 
T. 29, § 87—Hawley v. Hawley, 114 
F.2d 745, 

Idaho. Where Idaho statute defining 
“oross income” which should be includ- 
ed in determining income tax was 
eopied in the most part from federal 


statute, the fact that the Idaho statute 


did not contain provision corresponding 
to provision of the federal statute pro- 
viding for taxation of salaries of presi- 
dent and federal judges was convincing 
evidence of legislative intent not to 
tax salaries of state constitutional offi- 


sta $ 
925, 395, 413, 
48° S.W.2d 397. | 
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A statute which is adopted from an- 
other jurisdiction, including federal 
statute adopted by a state, will be pre- 
sumed to have been adopted with the 
construction placed upon it by the 
courts of that state or country before 
its adoption.—Girard v. Defenbach, 106 
P.2d 1010. 

Provision of state income tax statute 
that for purpose of determining ‘gross 
income” the decisions under federal in- 
come tax act should be the rule of 
decisions in the state courts and by the 
state tax commissioner disclosed intent 
of the state Legislature to adopt inter- 
pretation previously placed upon the 
adopted statute by the United, States 
Supreme Court to effect that salaries of 
certain officials were not considered as 
“gross income’ within the federal act. 
Code 1932, § 61-2401 et seq.—Girard v. 
Defenbach, 106 P.2d 1010. 

Iowa. In construing phrase in Un- 
employment Compensation Act, court 
may consider history of the legislation 
and fact that such act was adopted as 
a consequence of and in conformity 
with Federal Social Security Act, after 
publication of Treasury Regulation un- 
der the federal act, and contained iden- 
tical exception as the federal act. So- 
cial Security Act §§ 907(c) (3), 908, 42 
U.S.C.A. §§ 1107(e) (3), 1108; 1 U.S.C. 
A. § 3; Code 1939, § 1551.17, subd. K; 
§ 1551.25, subd. G, par. 7(f).—Woods 
Bros. Const. Co. v. Iowa Unemploy- 
eo ee a Commission, 296 N. 


La. In construing state income tax 
law, court could not consider only that 
part of federal laws which was favor- 
able to state as adopted, and ignore 
the part favorable to taxpayer. Act 


‘No. 21 of 1934, § 9(j); _Const.1921, art. 


3, § 18.—Rathborne v. Collector of Revy- 
enue, 200 So. 149, 196 La. 795. 
Court was not at liberty to indulge 
freely in assumptions in determining 
whether the Legislature of 1934, in en- 
acting initial income tax law of state, 
intended to adopt definition of capital 
assets as set forth in federal act or in 
some other state revenue statute with- 
out any definition in state law. Act No. 
21 of 1934, § 9(j); Const.1921, art. 3, 
§ 18.—Rathborne v. Collector of Revy- 
enue, 200 So. 149, 196 La. 795. 


La, The law with reference to disin- 
herison and the law with reference to 
unworthiness are to be considered in 
the light of the jurisprudence in the 
countries from which they were de- 
rived. Rey.Civ.Code, arts. 17, 21, 975, 
1624.—Successions of Lissa, 3 So.2d 
534, 198 La. 129. 


Nev. The Irrigation District Law of 
Nevada is patterned after the Wright 
Act of California, and the decisions of 
the state of California interpreting that 
act, which had been decided at the time 
of the enactment of the Nevada Irriga- 
tion District Law, will be given great 
weight in the determination of cases 
involving the Nevada Irrigation District 
Law. Comp.Laws, § 8042.—Magee vy. 
Whitacre, 106 P.2d 751. 


Nev. The Supreme Court is not ab- 
solutely bound by either the earlier or 
more recent decisions of the Supreme 
Court of California construing a pro- 
vision of the Penal Code adopted by 
Nevada legislature, but generally stat- 
ute adopted from another state will be 
presumed to have been adopted with 
the construction placed upon it by the 
courts of that state before its adoption. 
—Kramer vy. State, 108 P.2d 304. 

N.Y.City Ct. The construction given 
by court to word “rebate” in federal 
Blkins Act, which was model used in 
drafting New York Milk Act, should be 
followed by New York courts constru- 
ing such word in New York Milk Act. 
Elkins Act, 49 U.S.C.A. §§ 41-43; Agri- 
culture and Markets Law, § 312(e), as 
added by Laws 1938, ce. 158.—Associa- 


.¢ thon of Army ‘and 


ted from an-. 


Chardavoyne, In 
In enacting New or 
which was modeled afte 
Elkins Act, Legislature 
sumed to have been cogniz: 

sion of New York Court o 
construing word ‘‘rebate’’ in 


Simpson, 

Sykes, 105 P.2d 229. 
Utah. The interpretation ¢ 
federal courts to provisions of t 
ner Act, f 


111. P20) 1582 : ; be 
Vt. In interpreting Vermont C 
pensation Act, Supreme Court w 
consider as im~mortant the gl 
cases decided before passage of 
act, which cases construed similar § 
tions of British Workmen’s ee ft 
tion Act which indirectly was the bas 
of the Vermont act. P.L. 6480 et s 
—Laird v. State of Vermont Hig: 
Dept., 20 A.2d 555, 112 Vt. 67. 
Va. ee ‘ 


adopted in Virginia, since the 
Workmen’s Compensation Act 
tically a copy of the Indiana 
on that subject. Code 1936, §§ 1 
2728.—Boar 


(2) (b), 1887(15), é 
Sup’rs of Amherst County v. Boa 
S.H.2d 498. re 


Va. The holding of Indiana ¢ 
construing Indiana Workmen’s Com 
sation Act is peculiarly persuasive v 
Virginia court, because Virginia 
pensation Act is based upon th 
Indiana. Code 1936, § 1887 (40); a 
Ind.1915, ¢. 106, § 38, as amended by 
Laws 1919, c. 57—Basham y. R. H. 
Lowe, Inc., 11 8.B.2d 638. Bee 

Wash. Where statute is adopted 
from another jurisdiction the judicial © 
construction placed on the statute by 
the highest courts of jurisdiction from | 
which it was taken is also adopted a 
is considered incorporated therein, un. 
less to do so would violate the law of 
the state prior to the re-enactment 
Geraghty v. National Bank of Com 
merce of Seattle, 112 P.2d 846, 134 
A.L.R. 531, BGA. 


In construing statute permittin 
set-off of mutual debts between an in- 
solvent corporation and its creditor: 
which statute was adopted from s Lr 
Bankruptcy Act provision, decisions o 
the Supreme Court of the United State 
were applicable'in determining whethe 
a bank could apply funds on depo 
with it to payment of indebtedness due — 
the bank from a depositor within four 
months before application for appoint- 
ment of receiver for depositor. Rem. 
Rev.Stat. § 5831-3, subd. a; Bankr.Act, — 
§ 68, sub. a, 11 U.S.C.A. § 108, sub. a— 
Geraghty v. National Bank of Com- 
merce of Seattle, 112 P.2d 846, 134 A. 
LAR. 631. 
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, C.C.A.N.Y. The word ‘may’ when 
used in statute will ordinarily be in- 


terpreted as discretionary when the 
word ‘‘shall” appears in close juxtapo- 
sition in other paris of the same stat- 
ute.—Federal Land Bank of Spring- 
field v. Hlansen, 113 F.2d 82. 

C.C.A.N.Y. ‘May’ may at times sig- is 
nify “must” with reference to action of - 
a public officer for benefit of the public, 
but this is a rule of construction only, fe 
to carry out purpose and intent of ; 


statute, and the permissive construction —_ 
is quite usual.—vU. S. ex rel. Zapp vy. 
is 


ey 


Fy c . t fs. ; 
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District Director of Immigration and 
Naturalization, 120 F.2d 762. 


Ark. The word “shall” is defined as 

a future auxiliary, but is frequently 
used in statutes as a synonym. of 
“must”.—Fort Smith Gas Co. v. Kin- 
cannon, 150 S.W.2d 968. 
Cal. 
datory,” where consequences are at- 
tached to failure to act in accordance 
with direction.—Whitley v. Superior 
* Court in and for Los Angeles County, 

113 P.2d 449. 4 

‘Cal.App. Although imperative words 
are sometimes held to have only a di- 
rectory meaning, such rule of inter- 
--—s pretation is not applicable when a con- 
- -gequenee or penalty is provided by a 
failure to do the act commanded.— 
Thomas v. Driscoll, 108 P.2d 43. 

-Jowa. The word ‘‘may” under stat- 
_ ute may be construed in a mandatory 
‘sense when such construction is neces- 
sary to give effect to the clear policy 
and intention of the Legislature.— 
Whitfield v. Grimes, 294 N.W. 346. _. 
 . Md. Words of a statute by which 

acts are to be performed in the public 

interest are construed as imposing du- 
ties rather than granting discretion.— 
_ Hersh v. Welsh, 18 A.2d 202. 

Md. The ultimate rule in construing 
the word “may” used in statute is to 
arrive at the legislative intent.—Fleish- 

S.iman vy; Kremer, )20.,:A.2d, 169. 

The word “may” used in a statute 
bears its ordinary significance of per- 
mission unless the context or purpose 
of the statute shows that it is meant 
to be imperative.—Fleishman v. Krem- 
er, 20 A.2d 169. 

Mo.App. In determining whether 
‘statute is “directory” or ‘“‘mandatory”, 
prime object is to ascertain legislative 

intent from a consideration of the 
statute as a whole, bearing in mind its 
object and the consequences that would 

result from construing it one way or 
_ the other.—State ex rel, Hay v. Flynn, 
— 147, 8.W.2d 210. 
Mont. The word ‘‘may” as used in 
_.a statute means “must” or ‘shall’ de- 
' . pending on the apparent legislative 
' intent.—Hansen vy. City of Havre, 114 
oeP 2d 1053: 
. Mont. Statutory provisions may be 
considered ‘‘mandatory’”’ when attacked 
before election at which statute failing 
to. comply with such provisions was 
approved by people, but will be con- 
sidered ‘directory’ only after such 
er east v. Ford, 114 P.2d 
: rt 


Neb. Statutory requirements, enact- 
ed as safeguards against perpetration 
of frauds and deceptions, are not direc- 

tory, but mandatory.—State ex rel, 
Winter v. Swanson, 294 N.W. 200. 

Neb. The word “may”, when used in 
a statute to impose,a duty or delegate 
a power the performance, of which in- 

- volves protection of public or private 
interests, will be read as ‘‘must” and 
construed as mandatory.—State ex rel. 
Cashman y. Carmean, 295 N.W. 801. 
Neb. A statute which creates a new 
right, privilege, or immunity, and regu- 
lates the manner of its exercise, will 
be construed as mandatory, and the 
right can be exercised only in the man- 
ner and within the time prescribed.— 
eee y. Lincoln County, 296 N.W. 
N.Y.Sup. When statutory words of 
permission impose mandatory duties, 
word “may” in statute is construed 
as ‘“‘must’.—New York State Soe. of 
Professional Engineers v. Education 
ee ment, 27 N.Y.S.2d 697, 176 Misc. 
1 


Mandatory effect is given to permis- 
sive language in statute only when 


text of statute, facts surrounding 
enactment, or purposes sought to be 
served thereby, and if such context, 
facts or purposes imply permissive 
power, a mandatory duty will not be 
supplied judicially—New York State 
Soe. of Professional Engineers vy. Ed- 
ucation Department, 27 N.Y.8.2d 697, 
176 Misc. 136. 

Ohio App. Generally, the word “may”, 
when used in a statute, is “permissive” 
only and operates to confer discretion, 
while word “shall” is “imperative”, op- 


its 


A direction in statute is “man-- 


such construction is required by con-, 


STATUTES 


erating, to impose a duty which may 
“es enforced.—State v. Cala, 35 N.E.2d 


Pa. Whatever the law requires to be 
done for the protection of the taxpayer 
is usually “mandatory”’.—City of Scran- 
ton v. O’Malley Mfg. Co., 19 A.2d 269, 
3841 Pa. 200. ‘ 

Pa.Super. Statutes directing deliber- 
ative bodies to make a decision involv- 
ing judgment or discretion within a 
certain time bear no likeness to pro- 
visions directing appeals to be taken 
by _a litigant within a fixed period, 
and, except in very unusual instances, 
they will be held to be directory only. 
—Morrison v. Unemployment Compen- 
sation Board of Review, 15 A.2d 391. 
141 Pa.Super. 256. 

Pa.Super. The word “shall” when 
used by the Legislature to a court in 
a statute is usually a grant of au- 
thority and means “may”, and even if 
it is intended to be “mandatory”, it 
must be subject to the necessary lim- 
itation that a proper case has been 
made out for the exercise of the pow- 
er.—In re Laub. 21 A.2d 575. 

Pa.Com.Pl. When a thing to be done, 
or the manner of doing it, is prescribed 
by statute, it is necessary to follow 
and comply with the requirements of 
such statute—Wyoming Paint Co. v. 
Brandwene, 41 Lack.Jur. 124. 

R.I, Generally, a statute which af- 
fects the public interests in promotion 
of justice and prescribes manner in 
which such public interests are to be 
promoted is ‘‘mandatory”, and a stat- 
ute may be construed as “directory” 
when intention of Legislature can best 
be carried out by such a construction, 
but in reaching such conclusion lan- 
guage of Legislature should reasonably 
be construed, and no violence should be 
done to ordinary meaning of words 
which Legislature thas used to express 
its intention.—State y. Muldoon, 20 A. 
2d 687. 

Wash. Whether “shall” as used in 
any statute carries a mandatory or 
merely directory implication is to be 
determined by the legislative intent.— 
City of Seattle v. Reed, 107 P.2d 239. 

Wash. Statutory language which is 
ordinarily permissive is subject to a 
mandatory construction, provided the 
statute reflects such an intent upon 
part of legislature, and such an intent 
is present when legal rights can only 
be protected and enforced by a manda- 
tory construction.—Buell vy. McGee, 113 
P.2d 522. 
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C.C.A.6. “Provisos” and ‘‘exceptions” 
in statutes must be strictly construed 
and limited to objects fairly within 
their terms, since they are intended to 
restrain or except that which would 
otherwise be within the scope of the 
general language.—Detroit Edison Co. 
v. Securities & Exchange Commission, 
119 F.2d 730. 

C.C.A.lowa. The rule that a proviso 
earves special exceptious only out of 
the enacting clause of a statute and 
that those who set up any such ex- 
ception must establish it as being with- 
in the words as well as within the rea- 
son thereof is applicable even though 
the statute contains certain pcnal provi- 
sions.—Fleming v. Hawkeye Pearl But- 
ton Co., 113 F.2d 52. 

Where remedies and not penalties are 
sought to be enforced, exemptions 
should be construed strictly —Fleming 
es Hawkeye Pearl Button Co., 113 F.2d 


C.C.A.Va,. The statute prohibiting 
defense of suicide in action on life pol- 
icy, except under express provision in 
policy limiting liability in event of 
suicide within two years, is in deroga- 
tion of Virginia common-law rule pro- 
hibiting recovery in case of suicide, and 
hence the proviso preserving common- 
law rule for two years where so pro- 
vided in policy should be given a lib- 
eral construction. Code Va.1936, § 
4228.—-New England Mut. Life Ins. Co. 
v. Mitchell, 118 F.2d 414. 

Del.Super. Under automobile guest 
statute, the proviso relieving from op- 
eration of statute prospective purchas- 
ers riding in automobiles for demon- 
stration purposes, was by way of ex- 
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ample only and should be given a con- — 
struction consistent with legislation of 

which it was a part, which legislation 
was not intended to apply to those per- 
‘sons who do not occupy the status of a 
guest. Rev.Code 1935, § 5713.—Robb v. 
Ramey Associates, 14 A.2d 394. aon 

La. The operation of a ‘‘proviso’’ is 
usually confined to the clause or dis- 
tinct portion of the statute which im- 
mediately precedes it, and does not ex- 
tend to or qualify other sections, unless 
the legislative intent that it shall so 
operate is clearly disclosed.—Succession 
of Stallings, 1 So.2d 690, 197 La. 449. 

Mass. Although a ‘proviso’ in stat- 
utes, contracts, or wills not infrequent- 
ly introduces new or independent mat- 
ter, its true office and its general pur- 
pose is to restrict the sense or make 
clear the meaning of that which has 
gone before.—Sears v. Childs, 35 N.H.2d 
663, 309 Mass. 337. : 

S.C. One of the controlling principles 
in the construction of a proviso of a 
statute is that it shall be construed in 
the light of the provisions of the body 
of the statute-——State v. Standard Oil 
Co. of New Jersey, 10 S.H.2d 778, 195 
S.C. 267. 

The office of a “proviso” of a stat- 
ute is either to except something from 
the enacting clause or to qualify or re- 
strain its generality, or to exclude some 
ground of misinterpretation.—State v. 

tandard Oil Co. of New Jersey, 10 
S.B.2d 778, 195 S.C. 267. 

S.C. A proviso of a statute should 
be construed in connection with the 
body of the act.—Ponder v. City of 
Greenville, 12 S.E.2d 851, 196 S.C. 79. 

Tex.Civ.App. Generally, a proviso. is 
construed in connection with the arti- 
cle or section of which it forms a part, 
and is to be given effect, if reasonably 
possible, according to the clear mean- 
ing of the language used.—Tide Water 
Oil Co. vy. Bean, 148 S.W.2d 184, con- 
forming to mandate Tide Water Oil 
Co. v. Bond, 143 S.W.2d 751, 135 Tex. 
334, opinion supplemented 148 S.W.2d 
193, supplementing opinion Tide Water 
Oil. Co. v. Bean, 118 S.W.2d 358. 

Generally, a proviso is limited to the 
clause which next precedes it and to 
which it is attached, and hence where 
there are successive provisos the quali- 
fying terms of the last will be under- 
stood as referring to the one next pre- 
ceding.—Tide Water Oil Co. v. Bean, 
148 S.W.2d 184, conforming to man- 
date Tide Water Oil Co. v. Bond, 143 
S.W.2d 751, 135 Tex. 334, opinion sup- 
plemented 148 8.W.2d 193, supplement- 
ing opinion Tide Water Oil Co. v. Bean, 
118 S.W.2d 358. 

Wash. Proviso in statute exempting 
property of schools from taxation, that 
the property be used solely for educa- 
tional ‘purposes, is not repugnant to 
proviso that real property thereof used 
for commercial purposes shall not be 
exempt from taxation, since all provi- 
sos relate back to and modify the ex- 
emption clause, and when statute is 
read as a whole the legislative intent 
to exempt from taxation all property 
used for school purposes and to leave 
subject to taxation all parts of building 
rented to others, if susceptible of segre- 
gation, is made clear, Rem.Rev.Stat. § 
11111, subd. 5.—Wilson’s Modern Busi- 
pyre College v. King County, 104 P.2d 

0. 

Wash. At common law, a ‘proviso’ 
which is wholly repugnant to the mat- 
ter which precedes it prevails over the 
preceding matter on the theory that 
proviso is the latest expression of the 
legislative will.—State ex rel. Wilson v. 
King County, 109 P.2d 291. 

Generally, where proviso and the por- 
tion of statute it relates to are so whol- 
ly repugnant and inconsistent that they 
cannot stand together, proviso is void.— 
State ex rel. Wilson v. King County, 
LOSE P20) 291. 

Generally, every part of an act must 
be given effect where it is possible so to 
do, and a proviso should be construed 
as a limitation or qualification upon the 
otherwise general application of a stat- 
ute to the extent expressed by the pro- 
viso.—State ex rel. Wilson v, King 
County, 109 P.2d 291. 

Generally, where there is only a par- 


{ consistency between a proviso 
and the portion of statute it follows or 
relates to, proviso prevails to the ex- 
tent of the inconsistency.—State ex rel, 
Wilson v. King County, 109 P.2d 291 
Wash. Generally, a proviso which 
appears to be repugnant to the enact- 
ing clause of a statute may be treated 
as an exception thereto if it is not 
contra to the whole thereof, but merely 
limits its application.—State ex rel. Ad- 
justment Department of Olympia Cred- 
it Bureau v. Ayer, 114 P.2d 168. 
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§ 
The general terms of a 
statute are subject to implied excep- 
tions, founded on rules of public policy 
and maxims of natural justice, so as to 
avoid absurd and unjust consequences. 
—People v. George, 109 P.2d 404. 

CaLApp. Where a statute itself spec- 
ifies its exceptions, other exceptions 
cannot be added under the guise of 
judicial construction.—_In re De Neef, 
109 P.2d 741. 

Ga, An exception in a_ statute 
amounts to an affirmation of the appli- 
eation of its provisions to all other 
cases not excepted.—Barnett y. D. O. 
Martin Co., 11 S.B.2d 210. 

Mo. Ordinarily, the word “provided” 
in statute introduces a condition or ex- 
ception and is often synonymous with 
“if’, but sometimes it has only the 
meaning of the conjunction ‘“and”.— 


State ex inf. McKittrick v. Murphy, 
148 S.W.2d 527. 
N.Y.Sup. Where Legislature , has 


made no exception to positive terms of 
a statute, it is presumed that Legisla- 
ture intended to make none, and the 
court cannot introduce an exception by 
construction.—Delaware & Hudson Co. 
Vv. Utica, C..& B. R. Co., 21 N.Y.S.2d 
410, 174 Misc. 403, affirmed 20 N.Y.S. 
2d 1012, appeal granted 21 N.Y.S.2d 
So os 

An exception in a statute amounts to 
an affirmation of application of its pro- 
visions to all other cases not excepted, 
and excludes all other exceptions.—Del- 
aware & Hudson Co. v. Utica, C. & B. 
R. Co., 21 N.Y.S.2d 410, 174 Misc. 403, 
affirmed 20 N.Y.S.2d 1012, appeal 
granted 21 N.Y.S.2d 393. 

N.Y.Sup. Exceptions in a statute are 
recognized in a proper case to avoid an 
unreasonable or absurd result.—Ameri- 
can Dock Co. v. City of New York, 21 
N.Y.S.2d 943, 174 Misc. 813. 

N.Y.City Ct. An “exception” exempts 
something absolutely from ,the opera- 
tion of the statute by express words 
in the enacting clause, whereas a ‘‘pro- 
viso” defeats. its operation condition- 
a aan a a vy. Thursam, 23 N.Y.S.2d 

In determining whether provisions 
of statute are exceptions or provisos, 
within rule that exceptions contained 
in enacting clause of statute creating 
crime must be negatived while pro- 
yisos need not be so negatived, the 
true test is not whether the qualifying 
words are preceded by the terms ‘“pro- 
vided’, “exception”, ‘excepted’, etc., 
but depends on the nature and mean- 
ing and purpose of the words them- 


selves.—People y. Thursam, 23 N.Y.S. 
2d 706. 
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C.C.A.Cal. A statute amended is to 


be understood in the same sense exact- 
ly as if it had read from the begin- 
ning as it does amended.—Steffier v. 
Johnston, 121 F.2d 447. 

Cal. The portion of an amended 
statute which remains the same as it 
was prior to the amendment continues 
to be the law from, the time of its 
original enactment and any changes 
or additions are considered as having 
been enacted at the time of the amend- 
ment.—In re Childs’ Estate, 115 P.2d 
432, prior opinion 108 P.2d 757. 

Del.Super. A statute amended is to 
be construed in the same sense exact- 
ly as if it had read from the beginning 
as it does as amended.—Gooden y. Mit- 
chell, 19 A.2d 13. ; 

Ill.App. In ascertaining the inten- 
tion of the legislature in amending a 
statute the state of the law before 
the amendments must be considered, 
and the provisions of the statute as 
amended so far ag they are the same 
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as those of the prior statute should be 

construed as a continuation of the 

prior provisions. Smith-Hurd Stats. c. 
» § 2.—Taman v. Marcus, 34 N.H.2d 

719, 310 Ill.App. 512, transferred 30 

N.E.2d 640, 375 Ill. 210. ~ 

Mo. For the purpose of construction, 
an amendment is to be considered a 
part of the original act as if it had 
always been contained therein.—Turner 
v. Missouri-Kansas-Texas R. Co., 142 
S.W.2d 455, 129 A.L.R, 829. \ 

N.Y.Sup. The rule that portions of 
amended sections which are merely 
copied without change are not to be 
considered as re-enacted, but as having 
been the law all along, controls as 
to the time of taking effect of various 
parts of the statute as amended, but 
not in determining whether unamended 
parts of the statute are to be read with 
the amending language to find legisla- 
tive intent as of the date of amendment, 
—Marine Trust Co. of Buffalo v. Kenn- 
gott, 22 N.¥.S.2d 869, 175 Misc. 362. 

N.Y.Sup. Amendments: are to be 
viewed and understood in connection 
with the history and purposes of the 
acts which they amend.—Smull v. De- 
laney, 25 N.Y.S.2d 387, 175 Misc. 795. 

N.D. The amendment of Federal So- 
cial Security Act which brought green- 
houses within exemption applicable to 
employers of agricultural labor is an 
amendment in substance and not mere- 
ly a legislative interpretation of lan- 
guage used in original enactment, and 
amendment does not control interpreta- 
tion of Unemployment Compensation 
Act which was enacted prior lo con- 
gressional amendment. Laws 1937, ce. 
232, § 2(f) (1), h(6) (4), as amended 
by Laws 1939, c. 215; Social Security 
Act, § 209(2), as amended in 1939, 42 
U.S.C.A. § 409(1).—Unemployment Com- 
pensation Division of Workmen’s Com- 
pensation Bureau v. Valker’s Green- 
houses, 296 N.W. 143. 

Ohio App. The fact that amendment 
to a statute in obedience to constitu- 
tional mandate contains the entire 
amended statute does not destroy fact 
that language used in the original stat- 
ute was not enacted when it was in- 
cluded in the amended statute but at 
a prior time, and that only the new 
portion became a law at the time of the 
amendment. Const. art. 2, § 16.—Weil 
v. Taxicabs of Cincinnati, 35 N.H.2d 
613, appeal dismissed 385 N.H.2d 445, 
138 Ohio St. 414. 

Pa.Orph. After amendment a statute 
is generally to be read as if a new act 
had been adopted in the amended form. 
—In re Loughin’s Estate, 41 D. & C. 
678, 57 Montg. 243. 

R.J. The Supreme Court was bound 
to give effect, if reasonably possible, 
to general purpose of amending act 
and to interpret language thereof so 
as not to lead_to inconsistent or ab- 
surd results—In re Opinion of the 
Justices, 21 A.2d 267. 

Amending act would be so construed 
as to prevent inconsistencies and to 
give effect to purpose of the Legisla- 
ture, as disclosed by a reading of the 
whole act.—In re Opinion of the Jus- 
tices, 21 A.2d 267. 

The General Assembly was presump- 
tively aware of common law as recog- 
nized by decisions of the Supreme 
Court relating to incompatibility of 
offices, When the Assembly enacted 
amending act creating board of elec- 
tions. Laws 1939, c. 660, as amended 
by Laws 1941, c. 1040.—In re Opinion 
of the Justices, 21 A.2d 267. 

Tenn. In arriving at meaning to be 
given amendatory provision of general 
revenue law, court could consider not 
only language contained in the provi- 
sion and its context but also history 
and setting of amendatory provision 
and its position as a part of the gen- 
eral revenue laws of the state. Pub. 
Acts 1937, ¢. 108, art. 2, § 2, Item G, 
as amended by Pub.Acts 1937, e, 192, 
S19, and PubsActs' 1939) ce. 21, § 31-— 
Nashville Gas & Heating Co. v. City of 
Pane we 152 S.W.2d 229, 177 .Tenn. 

Wis. An amended statute is to be 
given the meaning that it would have 
had if it had read from the beginning 
as amended.—State ex rel. Department 
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of Agriculture v. Marriott, 296 NW. ea 
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D.C.La. The Louisiana Civil Code 
prescribes rules of action whereas the — 
Louisiana Code of Practice establishes — 
rules of practice to insure the regular- 
ity of judicial proceedings and to ~ 
serve as a guide to litigant seeking to 
enforce rights conferred upon him by _ 
the Civil Code. Rev.Civ.Code La. arts. 
3283, 3397, 3398; Code Prac.La. ‘arts. ~ 
1, 8, 9, 61, 63, 96, 97, 98, 732.—Gillson 
vy. Vendome Petroleum Corporation, 35 
F.Supp. 815. VFR iS 
Alaska. In construing statutory pro- 
vision on testamentary guardianship, 
which is put in the chapter with the — 
provisions for judicial appointment of 
guardians, all of the sections of the 
statute must be read to give a proper | 
effect to them. Comp.Laws 1933, § | 
aarti re Young’s Estate, 9 Alaska 
5 - S's 
Ariz. Where municipalities contend- 
ed that section establishing maximum 
tax rate for municipalities was im- 
pliedly repealed by subsequently en-- 
acted sections but all sections were in- 
cluded in revised code, the question be- 
fore court was whether the various 
sections of the revised code could be © 
given an interpretation which would 
reconcile them and make them all 
practicably workable, since fact that 
an interpretation might work hard- — 
ship upon municipalities could not af- | 
fect court’s decision. Code 1939, § 
16-213.-Southern Pac. Co. v. Gila 
County, 109 P.2d 610. meted A) 
Where municipalities contended be 
Ai 


section establishing maximum tax rate — 
for municipalities was impliedly re- 
pealed by subsequently enacted sec- — 

tions but all sections were included in ~ 
revised code, only if the various sec- 
tions could not be interpreted and rec- 

onciled so that they were workable and 
court was required to choose between 
them in order to determine which 
would prevail, could court review his- 
tory of. the various sections to ascer- 
tain if possible, the intent of the leg- 

islature. Code 1939, § 16-213.—South- © 
ern Pac. Co. v. Gila County, 109 P.2d 


610. 

Ariz. The Code of 1939 is a “com- 
piled” code and not a “revised” code 
like the Code of 1928.—State vy. Stewart, 
re Pa 0e et 

Where an attempt is made to use the _ 
location of a code section in a certain © ig 
article or chapter as an aid in its con- 
struction, its location in the law as ~ 
enacted by Legislature governs rather 
than its location in,a compilation.— : 
State v. Stewart, 111 P.2d 70. 5 Ke 

Ark. Digest sections which were tak- ; 
en from the same title of the Civil ’ 
Code were to be read together. Pope’s 
Div. §§ 1533, 8204.—Naperskie y. Tre- 4 
Villion, 151 S.W.2d 992. ‘i 

Cal. Statutes must be given a rea- a 
sonable interpretation, and one which z 
will carry out the intent of the legis- : 
lators and render them valid and oper- R 

1 
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ative, rather than defeat them, and~— 
sections of the Constitution, as well 
will be harmonized 
where reasonably possible, in order 
that they all may stand.—Rose vy. 
State, 105 P.2d 302, superseding 94 P. 


as of the Codes, 


2d 1058, followed in Bettencourt vy. 
State, 105° P.2d 316, superseding 94 
P.2d 1066, followed in Brandon vy. ; 


State, 105 P.2d 316, superseding 94 P. 
2d 1066, followed in Jones y. State, 
105 P.2d 317, superseding 94 P.2d 
1066, followed in Laughlin y. State, 
as P.2d 317, superseding 94 P.2d 

Cal. The several sections of Insur- 
ance Code relating to conservatorship 
for insurance companies and to trans- 
ferring proceedings to Los Angeles or 
San Francisco must be considered to- 
gether and not as_ unrelated 
sions. St.1935, p. 547, § 1040; p. 
§ 1012; p. 497, § 16; St.1937, p. 25638, 
§ 1011.—Caminetti v. Superior Court in 
and for City and County of San Fran- 
cisco, 108 P.2d 911, 16 Cal.2d 838, fol- 
lowed in 108 P.2d 919, 16 Cal.2d 852 
and Caminetti vy. Superior Court in and 
for Orange County, 108 P.2d 919, 16 
Cal.2d 853. 


_ Oal.App. The section of Business 
‘and Professions Code providing that 
no action or proceeding commenced be- 
fore code takes effect, and no right 
accrued, shall be affected by code, 
_ may be reconciled with section provid- 
_. ing that provisions of code, in so far 
as they: are substantially the same as 
existing statutory provisions relating 
to same subject matter, shall be con- 
strued as restatements, and continua- 
_ tions thereof, and effect may be given 
‘to both sections. 


poration may not construct a wharf 
thout authority from the governing 
ody, and the section making that sec- 
n applicable to natural persons, 
hould be read in conjunction with cer- 
ain sections of the Harbors and Navi- 


o the manner in which such privil 
or franchises shall ed. S 
i 883-886, 
of Oakland v. Hl 
0. 106 P.2d 1000. 


es 


‘Dorado Terminal 
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ted by one against the other, and the 
provision of Penal Code authorizing a 
pouse to testify against the other in 

criminal action involving a crime 
against either the person or the prop- 
erty of the witness, may be read to- 
ether without doing violence to either, 
and, if there is any inconsistency be- 
wi 


Pen.Code, §§ 
Code Civ.Proc. § 1881, 
-—In re Kellogg, 107 P.2d 964. 
App.2d 833, 

- In criminal cases the provisions of 
_ the Penal Code prevail over the Code 
of Civil Procedure where Code of Civil 
Procedure enacts a contrary rule of 
evidence on a particular subject. Pen. 
ode, § 1102.—In re Kellogg, 107 P.2d 
64, 41 Cal.App.2d 833. 


- Cal.App. Where no specific punish- 
ment was prescribed by section of Pen- 
al Code making failure to procure li+ 
cense prescribed by law a misdemean- 
or section must be read in conjunction 
with another section of same code pro- 
‘viding for punishment of misdemeanors 
except in cases where different punish- 
‘ment is prescribed. Pen.Code, §§ 19, 
Gears vy. Vanderpool, 114 P.2d 


Cal.Super. The section of Vehicle 
Code relating to traffic signals and du- 
ties of drivers, and section providing 
that a motorist shall obey instructions 
of any official traffic signal unless oth- 
erwise directed by police or traflic of- 
ficer are expressions of the same legis- 
lative purpose and must be construed 
together and, so far as reasonably pos- 
sible, in harmony with each other. Ve- 
hicle Code, §§ 475, 476(c) (1), (f), St. 


ane 
ite 


. 1939, p. 1607.—People v. Selbares, 107 
. P.2d 506. 
' Ga. The Code. provision that the 


words “crops” and “growing crops” as 
used in statutes declaring crops to be 
personalty shall include and embrace 
the fruits and products of all trees was 
required to be taken in connection with 
Code provision that all crops matured 
or unmatured should be _ considered 
personalty. Code 1938, §§ 85-1901, 85- 
1902.—Miller vy, Jackson, 10 S.H.2d 35, 
190 Ga. 668. 

Ga, Though act adopting Code had 
; effect of enacting’ all sections thereof 
into one statute, irreconcilable con- 
flict between two sections. derived 
from acts of Legislature must be set- 
tled by resort to original acts, and 
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control. Laws 1933, p. 31.—Thomas vy. 
Hudson, 10 §.H.2d 396, 190 Ga, 622. 

Ga. Where the Code section, proyid- 
ing that an alienation of the property 
insured and a transfer of the policy 
without consent of insurer shall void 
the policy, appeared in the Code of 
1910 with a comma following the word 
“insured” and the only change made 
in the Code of 1933 was that the com- 
ma following the word ‘“insured’’ was 
omitted, it would be presumed that the 
omission of the comma was due to an 
oversight of codifiers and was not in- 
tended by the Legislature. Code 1933, 
§ 56-825—Curtis v. Girard Fire & 
Marine Ins. Co., 11 S.E.2d 3, 190 Ga. 
he affirming 7 S.E.2d 433, 62 Ga.App. 
2 


Ga. The Code provision authorizing 
a widow, or, if no widow, a child or 
children, minor or sui juris, to recover 
for the homicide of the husband or par- 
ent, and the provision that in event of 
a recovery for death of husband, widow 
shall hold amount recovered subject to 
law of descent, should be construed to- 
gether. Code 19338, §§ 105-1302, 105- 
1304.—Bloodworth v. Jones, 11 S.H.2d 
658, answers to certified questions con- 
formed to 12 §.H.2d 111. 

Iowa. The sections of statutes cun- 
cerning safety appliances and assump- 
tion of risks cannot be construed. to- 
gether in such manner that last sen- 
tence of section concerning safety ap- 
pliances may be considered as apply- 
ing to section concerning assumption of 
risk so that such section will have no 
application to employees. and employ- 
ers eugaged in agricultural pursuits, 
notwithstanding that in the various 
codifications the two sections have al- 
ways been placed in the same chapter, 
Code 1939, §§ 1487, 1495.—Lang vy. 
Hedrick, .295 N.W. 107. 

Nev. Where two sectious of Com- 
piled Laws, in their present form, be- 
came the law at the same time, by the 
same ‘legislative act, there was a strong 
presumption that neither provision was 
intended to override the other. Comp. 
Laws, § 5798, subd. 4(a); § 5799, subd. 
2.—Board of School Trustees of Las 
Vegas Union School Dist. No. 12 v, 
Bray, 109 P.2d 274, 

Ohio. The codal. provisions under 
which private motor carrier’s applica- 
tion to add a contract to its permit in- 
volves a public hearing as on an orig- 
inal application for a permit, and un- 
der which the contract must accom- 
pany the application and shall be kept 

y public utilities commission in a 
Separate file for exclusive inspection 
and use by commission in performance 
of its duties, are in pari materia and 
must be construed together. Gen.Code, 
§§ 614-84, 614-92a, 614-105, 614-107, 
614-109, 614-111.—State ex rel. Garry 
Motor Lines _y. Public Utilities Com- 
a eetans 30 N.W.2d 997, 137 Ohio St. 


8.C. The title of Code section en- 
titled “Unlawful to Discriminate Un- 
fairly to Destroy Competitor’s Busi- 
ness” formed no part of the law. Code 
1932, § 6626.—State v. Standard Oil Co. 
eine, bee Jersey, 10 S.H.2d 778, 195 S.C. 


_Tex.Civ.App. In determining legisla- 
tive intent, it is permissible to go be- 
hind the adoption of the Code and give 
due consideration to the original act.— 
Tide Water Oil Co. v. Bean, 148 S.W.2d 
184, conforming to mandate Tide Water 
Oil Co. y. Bond, 143 S.W.2d 751, 135 
Tex. 334, opinion supplemented 148 
S.W.2d 193, supplementing opinion Tide 
Water Oil Co. v. Bean, 118 S.W.2d 358, 


; § 652 

Or. Where statute expressly repeals 
specific acts, there is presumption that 
it was not intended to repeal others 
not specified, but there’ is an implied 
approval of statutes not specified.— 
Erickson y. Hrickson, 115 P.2d 172. 
_ Pa. Where a statute is repealed and 
its provisions are at the same time re- 
enacted by the repealing act, the effect 
is that the earlier statute is not in 
fact repealed, but its provisions con- 
tinue in active operation, so that all 
the rights and liabilities incurred 
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section derived from later act. must. 


H 
\ 


eI ced. a 
Land Fronting 


Eighth and Peach Streets, | 
339 Pa. 321, y Ne ae 
; § 653 


U.S.N.Y. Since in common usage the AY 
term ‘person’ does not include the } 
sovereign, statutes employing that term 
are ordinarily construed to exclude it. 
—U. S. y. Cooper Corporation, 61 S.Ct. 
742, affirming 114 F.2d 413, affirming 
31 F.Supp. 848, certiorari granted 61 
S.Ct. 141. 


st Corn 
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The purpose, the subject-matter, the 
context, the legislative history, and the 
executive interpretation of a statute are 
aids to construction which may indi- 
eate an intent, by the use of the term 
“person” to bring the state or nation 
within the scope of a statute—U. S. v. 
Cooper Corporation, 61 S.Ct. 742, af- 
firming 114 I.2d 413, affirming 31 F. ; 
ube 848, certiorari granted 61 S.Ct. 


Ala. The general rule that statutes 
dealing with persons are not to ‘be 
construed to include the state unless 
clearly so intended applies when such 
construction would infringe upon the 
sovereignty or prerogative of the state, 
or runs counter to the settled policy of 
the state, and within such rule the 
state in the levy and collection of the 
state’s revenue and the devising of a 
system of taxation for general and 
special purposes, including enforcement | 
legislation, is acting within its “sov- 
ereign capacity”’.—Downing v. City of 
Russellville, 8 So.2d 34. j 4 

Cal, General words in a statute will 
not be construed to limit the otherwise 
valid power of the state or Hs subdivi- 
sions unless that result was specifical- 
ly intended by the legislature.—State 
Hie ay Municipal Water Dist., 111 P. 

Cal.App. Intention. of Congress to 
make regulatory act applicable to ; 
states, if fairly inferred from act, : 
should not be disregarded because not : 
explicitly stated, notwithstanding rule 
of construction that sovereign is pre- 
sumptively not intended to be bound 
by its own statutes unless named there- 
in.—Maurice v. State, 110 P.2d 706. 

Mich. The rule that a_ legislative 
change of the common law must be 
made in certain terms, and that general 
statutes are not to be construed to 
include municipalities engaged in per- 
formance of governmental functions, 
does not apply to statutes made for the 
public good and the prevention of in- 
jury and wrong.—Miller v, Board of 
Road Com’rs of Monistee County, 298 
N.W. 105, 297 Mich: 487. 

N.¥.Sup. A statute prescribing pro- 
cedural requirements in general terms is 
not applicable to the state or’its politi- 
cal subdivisions unless such entities are y 
specifically included in statute.—Petruc- 
ci, v. Hogan, 27 N.Y.S'2d ‘718: 

The anci-injunction act does not ap- 
ply to labor disputes involving em- 
ployees of the state or any of its sub- 
divisions, especially in view of express 
exclusion of such employees from the 
State Labor Relations Law. Civil Prac- 
tice Act, § 876-a; Labor Law, § 701, 
subd. 8, and § 715.—Petrucci v. Hogan, 

27 N.Y.S.2da 718. 

Wash. A general statute which tends 
to restrain or diminish rights and in- 
terests should not be construed to 
apply to sovereign government unless 
government be comprised therein ex- 
pressly by name or be included by 
necessary implication.—State .ex rel. 
Thielicke v. Superior Court for Thurs- 
ton County, 114 P.2d 1001. 

See The King y. Star Kosher Sausage 


Mfg. Co. [1940] fae Te 365. 
U.S.N.Y, Though a _ statute speaks 
from its enactment, even a criminal 


statute embraces everything which sub- 
sequently falls within its scope—Brow- 
der v, U. S., 61 8.Ct. 599, affirming U. 
S. v. Browder, 113 F.2d 97, certiorari 
granted Browder v. U. S., 61 S.Ct. 39. 

C.C.A.N.M., Generally, in the con- 
struction of statutes, legislative enact- 
ments, in general and comprehensive 
terms, and prospective in operation, 
apply to persons, subjects, and busi- 


‘ 


ci 


‘of corporate entity 
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A.N.Y.- 
does not. Ghes save as it may be 
amended, but a statute is prospective 
and its application to a given state of 
facts may change as new things or new 
uses of old things come into existence. 
—U. S. v. Browder, 113 F.2d 97. 

Mo. Ordinarily, 'a statute expressed 
in general terms will be given a pros- 
pective interpretation and will be con- 
strued to apply not only to things and 


conditions existing at its passage, | but 


will also apply ta such as come into 
existence thereafter, but the prospec- 
tive application of a statute must be 
limited to such new tines only as come 
within the logical and natural intent 
of the statute.—State ex Inf. Noblet 
er rel. McDonald v. Moore, 152 S.W.2d 


N.Y. That the lottery laws were en- 
acted before the game of policy came 
into being does not prevent a prosecu- 
tion of policy under the lottery statute. 
Penal Law, Ss} 1370, 1372.—People v. 
Hines, 29 N.E.2d 483, 284 N.Y. 98, 
modifying 17 N.Y.S.2d) 141, 258 App. 
Div. 466. 


Wyo. The term “sale,” considered 
without its context, denotes every class 
of sale, and ordinarily would include 
a sale mentioned in a subsequent stat- 
ute, if not inconsistent therewith, and 
comes within general scope and policy 
of the law.—Board of Com’rs of Big 
Horn County v. Bench Canal Drainage 
Dist., 108 P.2d 590. 


Wyo. Statutes framed in general 
‘terms apply, in absence of a contrary 
indication, to new cases and new. situ- 
ations which arise and which come 
within the general scope and policy of 
the law.—Carpenter & Carpenter v. 
Kingham, 109 P.2d 463, modified and 
rehearing denied 110 P.2d 824. 
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-Del.Super. Legislative language is 
not given a strict or literal meaning 
when it is apparent from competent evi- 
dence that such meaning was not in- 
tended by the lawmakers.—Gooden v. 
Mitchell, 19 A.2d 13. 

Ga.App. The courts should interpret 
broadly and liberally in considering the 
right to Poet cae in interests of public 
health, blie safety, and public morals. 
—Abel eA State, 13 S.E.2d 507, trans- 
ferred 10 S.E.2d 198, 190 Ga. 651. 


N.C. The “strict construction rule” 
as applied to statutes does not mean 
that a statute should be stintingly or 
even narrowly construed, but it means 
that everything should be excluded 
from its operation which does not 
clearly come within the seope of the 
language used.—Harrison v. Guilford 
County, 12 8.H.2d- 269, 218 N.C. 718. 


Wa. Where the main object of a stat- 
ute is to prevent fraud, statute should 
be liberally construed to the end that 
the legislative purpose may be carried 
into effect.—Colbert v. Ashland Const. 
Co,, 11 S.E.2d 612. 
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C.C.A.3. Where a remedial statute 
is involved, purpose of legislation must 
Be kept in view and agency rule 
should not be applied to pierce veil 
in derogation of 
plain legislative intent.— Keystone Min- 
ing? Coly, Gray, 2008.20 17 
D.C.Tex. Where a statute is both 
penal and remedial, as where it is penal 
in one part and remedial in the other, 
it should be considered as a “penal 
statute’? when it is sought to enforce 
the penalty, and as a “remedial stat- 
ute” when it is sought to enforce the 
pony .—Collins v. Kidd, 38 F.Supp. 


A statute of a remedial or curative 
nature is Pecanaed as wholesome and 
will be accorded liberal construction, 
but a statute may be remedial from one 
standpoint and penal from another, 
and in such a case, it will be applie 
with at least some degree of strictness 
as to matters beyond its immediate 


srone and object, and nothing will be 


! 


steed: in “tne” light. of the cinewiaat une: 


the law theretofore existing.— — 


an 
Tei re Chase Nat. Bank of City of New 
York, 28 N.H.2d 868, 283 N.Y. 350, af- 
firming in part and reversing in part 
Application of Chase Nat, Bank in City 
of New York, 20 N.Y.S.2d 656, 259 
~App.Div. 864, reversing 20 N.Y.8.2d 
657, 259 App. ‘Div. 865, appeal granted 
20 N.Y.S.2d 665, 259 App. Div. 877, re- 
versing In re Chase Nat. of City of 
New York, 20 N.Y.8.2d 656, 259- Wate 
Div. 865, appeal denied 26 N.Y.S.2d 
666, 259 App. Div, 877. 
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D.C.Tex. Penal provisions of a stat- 
ute must be strictly construed.—Collins 
v. Kidd, 38 F.Supp. 634. 

Where a statute is both penal and 
remedial as where it is penal in one 
part and remedial in the other, it 
should be considered as a ‘“‘penal stat- 
ute” when it is sought to enforce the 
penalty, and as a “remedial statute” 
when it is sought to enforce the remedy. 
—Collins v. Kidd, 38 F.Supp. 634. 

A statute of a remedial or curative 
nature is: regarded as wholesome and 
will be accorded liberal construction, 
but a statute may be remedial from one 
standpoint and penal from another, and 
in such a case, it will be applied with 
at least some degree of strictness as to 
matters beyond its immediate scope 
and object, and nothing will be added 
by inference or intendment.—Collins y. 
Kidd, 38 F.Supp. 634. 

Colo, All doubts are resolved against 
criminal statutes and in favor of a de- 
SN od ee Nk v. People, 108 P.2d 

Conn. The purpose of the rule of 
strict construction with respect to penal 
statutes is not to enable a person to 
avoid the clear import of a law through 
some mere technicality but to enable 
the people of the state to know pre- 
cisely what acts the- legislature has 
forbidden under a penalty, and to 
make sure that no act which the legis- 
lature did not intend to include will 
be held by courts to be within penal- 
ty of the law.—State v. Zazzaro, 20 A. 
2d 737, 128 Conn. 160. 

The rule of “‘strict construction” to be 
applied to penal statutes does not re- 
quire that the narrowest technical 
meaning be given to words employed 
in a criminal statute in disregard of 
their context and in frustration of ob- 
vious legislative intent.—State v. Zaz- 
zaro, 20 A.2d 737, 128 Conn. 160. 

App.D.C. Penal statutes must be 
strictly construed, but they are not to 
be construed so strictly as to defeat the 
ep ons intent of the Legislature.—Neu- 
field v. U. S., 118 F.2d 375. 


Ill. Laws in derogation of liberty of 
a citizen must be strictly construed, 
and to justify any imprisonment for 
tort, statutory requirements are _ to 
be meticulously observed.—Peiffer v. 
French, 33 N.W.2d 591, 376 Ill. 376, af- 
firmed 28 N.H.2d 983, 306 Ul.App. "326. 

N.Y.App.Div. A penal statute should 
be fiterpreted in light of the evil aimed 
at, and no strained construction ap- 
plied to its simple language.—People 
v. Boord, 23 N.Y.S.2d 792, 260 App. 
Div. 681 

N.Y.Sup. Statutes imposing forfei- 
tures should not be enlarged by im- 
plication, but should be confined with- 
in their legitimate scope and object.— 
Hennessey v. Personal Finance Cor- 
poration of New York, 26 N.Y.S.2d 
1012, 176 Mise, 201. 

N.Y.Co.Ct. Penal statutes must be 
strictly construed.—People v. POneeYs 
29 °N.Y.S.2d 6387, 176 Mise. 932 

Chio App. Generally, a strict con- 
struction is to be accorded to penal 
statutes and such statutes are not to 
be extended in their operation by in- 
ference, implication, or construction be- 
yond manifest intention of Legislature, 
—Pippinger v. State, 34 N.H.2d 63. 

.A statute should, if possible, be so 
construed as to avoid a penalty.—Pip- 
pinger v. State, 34 N.H.2d 63. 

Penal statutes are not to be extended 


intention of Legislature as 2g 


aD] 
in th 


Orence. v. State, 34 NJ é 
Only those transactions are in a Ms 
within penal statutes which itd Ww 
both their spirit and letter an 
in the interpretation of such stat 
are to be resolved in favor of 
—Pippinger vy. State, 34 N.H.2d 6 
Pa. Penal statutes must be — 
construed, but they must be cons 
with common sense. Prides oy 
rel. Dugan v. Ashe, 19 Add 46 1, 
Bani: 
8.C. A penal statute is su ject 
strict construction and cannot 
tended by courts, but the prop: 
struction of such a_ statute 
which finds and puts into effec 


from a reasonable interpretati 
words of statute——State Ys wok son, 
§.H.2d 24, 196 S.C. 497. 


§ 660 
Criminal statutes must Dd 
construed, 
—D.C.Ind. U.S. 
Supp. 596; 
Ind. Sheets y. State, 30 NE. 2a 
C.C.A.N.Y. Statutes creating an 
fining crimes are not to be exte 
by intendment because the court th 
the legislature should have nade 
more SOmD PEC RCUSH Grae Lene 
113 F.2d 891 
Cal.App. A statute imposing | ee 
feiture should be construed st: et 
and in a manner as favorable to 1 
person whose property is to be 
as is consistent with tains principles 
interpretation.—People One agll 
Plymouth 6 Coupe, 107. BPA le 2 
Usually, courts will give to oF 1 
providing for forfeiture such 
struction as will be consistent witl ju 
tice and the dictates of natural 
—People v. One 1939 Plymoi 
Coupe, 107 P.2d 266. " 
Ind. Statutes defining pub 
are to be strictly construed.— he, 
State, 31 N.H.2d 629. 
Pa.Quar.Sess. The pene 
June 24, 1939, P.L. 872, 
et seq., being a penal cata mui 
strictly construed.—Goldfine v. "Su 
40 D. & C. 68. ok 
8.C. A penal statute must be st i 
construed, but the court may cons 
the statute as a whole and interpret 
words in the light of the context. —Stat 
v. Standard Oil Co, of New Jersey, 
S.B.2d 778, 195 S.C. 267: 
Va. A penal statute must be con: 
strued strictly against the state and 
favorably to the liberty of citizen. 
Campbell v. Commonwealth, 11 S.] 


. 


A 
v. Mangus, 
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Cal.App. Laws in derogation of SOY 
ehell eit must be construed strictly in ; 
the “ state’s favor.—Griffin v. Sbiomae: 


Caynty, 1138 P.2d 270. 
Pa.Com.P]. If the interpretation o 
a statute is doubtful, then, there ar 


certain rules of construction to whi 
the courts must resort: 1. The ad- 
mninistrative interpretation given to t 
act; The, contemporaneous legisla- 
tive seeesantatlthe 3. The consequence. 
of a particular construction; 4, A SEEICE ce lawy 
interpretation if the enactment issn’ ee 
derogation of the common law; and ~ 
5. A construction which will not put 
more power in an administrative of- 
ficer or board than the language clearly 
warrants.—_Fire Ass’n of Philadelphia 
y. Taggart, 49 Dauph. 386. 

Statutes in derogation of the common 
law imnust be strictly construed. To the 
extent that the management of the com- 
panies is interfered with by the Legis- 
lature, the statute may be said to be 
in derogation of the common law.— 
Fire Ass'n of Philadelphia vy. Taggart, 
49 Dauph. 386. 

The grant of extra judicial powers to 
administrative officers must be strictly 
construed.—Fire Ass’n of Philadelphia 
v. Taggart, 49 Dauph. 386. t 

§ 664 ; bh 

Conn. When exceptions or special 


—Smull v. Delaney, 
‘175 Mise. 795. 


do an act, courts will 


ed, since, if : | d i 
etail could not be implied by implica- 


~ § 664 


ees are claimed under statute, 
egislature’s ordinary or presumptive 
intention that its laws shall, apply to 
all equally and not grant privileges to 
select individuals is entitled to weight 
according to circumstances in ascer- 
taining actual intention expressed by 
language used.—McLaughlin v. Pouch- 
er, 17 A.2d 767, 127 Conn. 441. 

N.Y. Statutory authorizations for 
expending public funds must be strict- 
ly construed.—In re Naylor, 30 N.H.2d 
468, 284 N.Y. 188, reversing 20 N.Y.S. 
2d 4, 259 App.Div. 962. 

N.Y.Sup. Where a statute grants the 
power to do an act, all reasonable and 


mecessary incidents’ in the manner of 


exercising the power are also granted. 
d 25 N.Y,S.2d 387, 


‘Where a statute grants the power to 
give effect to 
necessary implication that ‘reasonable 
and necessary incidents in the manner 
of exercising the power are also grant- 
such matters of minor 


tion, the legislative intent would be 
defeated and the court in supplying a 
necessary implication is merely deter- 


- mining and making effective the legis- 


lative will—Smull v. Delaney, 25 N.Y. 
S.2d 387, 175 Mise. 795. | 
Tex.Civ.App. Grants for public pur- 


- poses will be liberally construed.—Ray 
vy. State, 153 S.W.2d 660, error refused. 


Laws that make reservations for pub- 
lic purposes will be liberally construed 


so as to effectuate such reservation and 


will’ necessarily carry with them any 
use of the preperty which incidentally 


or reasonably effectuate the reserved 


right—Ray v. State, 153 S.W.2d 660, 


error refused. 
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C.C.A,Va. The statute prohibiting 
defense of suicide in action on life pol- 
icy, except under express provision in 
policy limiting liability in event of 
suicide within two years, is in deroga- 
tion of Virginia common-law rule pro- 
hibiting recovery in case of suicide, and 
hence the proviso preserving common- 
law rule for two years where so provid- 
ed in policy should be given a liberal 
construction. Code Va.1936, § 4228.— 
New England Mut. Life Ins, Co. vy. 
Mitchell, 118 F.2d 414. 

Alaska. All statutes in derogation of 
the common law are to be strictly con- 
strued._Virst Nat. Bank of Fairbanks 
v. Stout, 9 Alaska 400. 

A statute will not be construed as 
changing the common law beyond what 
is expressly declared or necessarily 
implied. Comp.Laws 1933, § 3271.— 
First Nat. Bank of Fairbanks v. Stout, 
9 Alaska 400. 

Cal.App. Under the doctrine that re- 
peals by implication are not favored, 
it must clearly appear from legislation 
that the abrogation of settled rules of 
common law was intended before it will 
be held that the statute brought that 
result.—People v. Lim, 111 P.2d 429. 

Mich, The rule that a legislative 
change of the common law must be 
made in certain terms, and that gen- 
eral statutes are not to be construed 
to include municipalities engaged in 
performance of governmental functions, 
does not apply to statutes made for 
the public good and _ the prevention of 
injury and wrong.—Miller v. Board of 
Road Com’rs of Monistee County, 298 
N.W. 105, 297 Mich. 487. 

N.Y.App.Div. Generally, a statute in 
derogation of the common law is strict- 
ly construed to the end that the com- 
mon-law system be changed only so far 
as the words of the statute require.— 
In re Fischer’s Estate, 25 N.Y.S.2d 140, 
261 app -Div. 252, reversing 25 N.Y.S. 
2d 363 


Generally, if a statute in derogation 
of the common law admits of two in- 
terpretations, that which more nearly 
conforms to the rules of the common 
law is to be adopted.—In re Fischer's 
Estate, 25 N.Y.S.2d 140, 261 App.Div. 
252, reversing 25 N.Y.S.2d 363 

Generally, an intention to change the 
rule of the common law will not be 
presumed from doubtful rovisions, 
and the presumption is that no such 
change was intended unless the enact- 
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ment is clear and explicit in that di- 
rection.—_In re Fischer’s state, 25 N. 
Y.S.2d 140, 261 App.Diy. 252, revers- 
ing 25 N.Y.S.2a 363. 

_N.Y.Sur. Where a gift depends upon 
a statutory enactment in derogation of 
the common law, such statute must be 
strictly construed and followed.—In re 
Youngs’ Estate, 25 N.Y.S.2d 811, 175 
Misc. 716. 

N.Y.City Ct. Statutes in derogation 
of the common law must be strictly 
construed.—Gardner v, Roosevelt Hotel, 
24 N.Y.S.2d 261, 175 Mise. 610. 

Pa.Com.Pl. If the interpretation of 
a statute is doubtful, then there are 
certain rules of construction to which 
the courts must resort: 1. The ad- 
ministrative interpretation given to the 
act; 2. The contemporaneous legisla- 
tive interpretation; 3. The consequence 
of a particular construction; a 
strict interpretation if the enactment 
is in derogation of the common law; 
and 5, A construction which will not 
put more power in an administrative 
officer or board than the language clear- 
ly warrants.—Fire Ass’n of Philadel- 
phia v. Taggart, 49 Dauph. 386. 

8.D. The rule of strict construction 
of statutes in derogation of common 
law does not obtain in South Dakota, 
and the function of the Supreme Court 
is to effectuate legislative purpose 
through liberal construction. SDC 65.- 
0103, 65.0202.—Scotvold vy. Scotvold, 
298 N.W. 266. 
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Me, When a statute imposing or en- 
forcing a tax or other burden on the 
citizen, even in behalf of state, is fairly 
susceptible of more than one interpreta- 
tion, the court will incline to interpre- 
tation most favorable to the citizen.— 
Maine Unemployment Compensation 
Commission vy. Androscoggin Junior, 16 
A.2d 252. 

N.Y.App.Div. A statute creating li- 
ability where otherwise none would ex- 
ist or increasing a common-law liabil- 
ity will be strictly construed.—Berger 
v. City of New York, 22 N.Y.S.2d 1006, 
260 App.Div. 402, affirming 17 N.Y.8.2d 
945, 173 Mise. 1070. 
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’ Before the court can read 
into a special procedural statute a pro- 
vision contained in a general law de- 
fining substantive rights, it should 
plainly appear that the legislative body 
clearly intended to extend to all the 
benefits of such law.—The Prahova, 38 
F.Supp. 418. 

Il.App. Generally, the Civil Practice 
Act is to be liberally construed, but 
this does not mean that a motion to 
dismiss admits inferences and conclu- 
sions of the pleader. Smith-Hurd Stats. 
c. 110, §§ 157(2), 169, 172.—Awotin y. 
es Nias 33: N.E.2d 179, 309 Il.App. 

Zl. 

Ohio App. All statutes relating to 
procedure are ‘‘remedial’’ in their na- 
ture and should be liberally construed 
and applied to effect their respective 
purposes.—Carrier v. Neal, 35 N.E.2d 
870, affirmed 33 N.H.2d 1002, 138 Ohio 
St. 131, following Snavely vy. Wilkin- 
son, 33 N.E.2d 999, 138 Ohio St. 125. 

Pa.Com.Pl, Statutes permitting 
amendments should be liberally con- 
strued to prevent a defeat of justice 
arising through an error in the name 
of the parties or the form of action— 
Williams v. Dean Phipps Auto Stores, 
41 D. & C. 430, 4 Fay.L.J. 138, 


W.Va. Where a statute provides a 
new method of procedure, it must or- 
dinarily be strictly pursued.—Shields y. 
Romine, 13 8.H.2d 16. 


Procedural statutes will be construed, 
if possible, in harmony with other rec- 
ognized procedure.—Shields vy, Romine, 
13 S.H.2d 16. 
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C.C.A.Cal. The literal meaning of 
words can be insisted upon in resist- 
ance to a taxing statute.—U. S. v. Ar- 
mature Exchange, 116 F.2d 969, revers- 
ing Armature Wxchange vy, U. S., 28 F. 
Supp. 10. 

D.C.Cal. Taxation by implication is 
not favored.—In re California Pea 
Products, Inc., 37 F.Supp. 658. 

D.C.lowa. ax laws will be inter- 


preted liberally in favor of taxpayers, 
and against the taxing body, and 
words defining things to -be taxed may 
not be extended beyond their clear im- 
port and doubts must be _ resolved 
against the taxing body.—Standard 
Oil Co. v. Green, 34 F.Supp. 30. 

D.C.Mich, The statutory provisions 
depriving Michigan property owners 
of their rights through tax sales must 
be — strictly construed. Comp.Laws 
Mich.1929, § 3537.—Schram v. Safety 
Inv. Co., 39 F.Supp. 517. 

The same interpretation cannot be 
placed on a statute aimed at perfection 
of a tax title, always strictly construed, 
as is placed on one providing for serv- 
ice of process, where substantial com- 

liance alone is necessary. Comp.Laws 

ich.1929, §§ 3537, 14092, 14094— 
See v. Safety Inv. Co., 39 F.Supp. 


D.C.Tex. Courts should not construe 
tax laws so as to balk the sovereign in 
collecting its taxes.—General Atlas Car- 
bon Co. v. Sheppard, 37 F.Supp. 51. 

Tax statutes are not to be liberally 
construed so as to include matters not 
clearly within them.—General Atlas 
ite Co. v. Sheppard, 37 F.Supp. 


Tax statutes must .be strictly con- 
strued and it must clearly appear that 
matter attempted to be taxed falls 
within the terminology of the statutes. 


—General Atlas Carbon Co. vy. Shep- 
pard, 37 F.Supp. 51. 
Ala. In construing tax statutes 


which are of doubtful effect, taxpayers 
must be given. benefit of doubt and such 
statutes must be construed in favor of 
taxpayer and against the state—State 
vy. Coastal Petroleum Corporation, 198 
So. 610. 

Ala.App. Taxation statutes are to 
be construed strictly in favor of the 
taxpayer and against the state.—State 
vy. Downs, 197 So. 379, reversed 197 
So. 382. 

Alaska. Wvery tax law must be lib- 
erally construed to sustain its con- 
stitutionality, and rule requiring strict 
construction of tax act in favor of tax- 
payer relates, to application of statute. 
—Territory of Alaska, by Olson v. Haw- 
kins, 9 Alaska 573. 

Ariz. The act entitled “An Act re- 
lating to taxation; to provide for an 
economie and fiscal survey of the de- 
veloped resources of the state and of 
all property and classes of property 
within the state; to provide for the as- 
sessment of property in accordance with 
such survey, and to provide and fix the 
method for the collection of delinquent 
taxes’ will be construed so that all 
provisions will harmonize, and so that 
the intent of the legislature will be fol- 
lowed. Laws 1931, c. 103.—Hill v. Gila 
County, 107 P.2d 377. 

Ark. Generally, a tax cannot be im- 
posed except by express words indi- 
cating that purpose, and the legislative 
intention must be gathered from con- 
sideration of entire act and any am- 
biguity or doubt must be resolved in 
favor of the taxpayer and against the 
taxing power.—Hardin v. Fort Smith 
Couch & Bedding Co., 152 S.W.2d 1015. 

Cal.App. Taxes similar to taxes im- 
posed under Retail Sales Tax Act are 
in invitum, and should be strictly con- 
strued in favor of taxpayer, and will 
not be construed beyond the plain im- 
port of the language of the statute. 
S8t.1935, pp. 1256, 1252, §§ 2(a-e), 3.— 
Union League Club vy. Johnson, 108 
P.2d 487. 

Cal.App. All laws imposing taxes on 
the person or property of an individual 
for a public purpose must find an ex- 
press statutory authority, and all such 
laws should be construed strictly in 
favor of the citizens and against the 
Se re Childs’ Hstate, 108 P.2d 

Cal.App. Tax laws are to be con- 
strued most strictly against the govern- 
ment and most favorably to the tax- 


payer.—Camden Tire Ings. Ass’n_ y, 
Johnson, 109 P.2d 447. 
Cal.App. Where doubt exists re- 


garding meaning or application of stat- 
ute levying taxes, uncertainty is to be 
resolved in favor of taxpayer.—Bekins 
Van Lines y. Johnson, 114 P.2d 684. — 


5 
A 


14 rs 


a. 


to extend their provisions by implica- 
tion beyond the clear import of the 
language used, or to enlarge their op- 
erations so as to embrace matters not 
specifically pointed out.—Bekins Van 
Lines v. Johnson, 114 P.2d 684. 

Fla. Ambiguity in a taxing statute 
must be resolved in favor of the tax- 
Re Cae oo ning Bae vy. Stefanidi, 197 

oO. 5 

Ga. A statute imposing a tax must 
be construed most strongly against the 
taxing authority and in favor of the 
taxpayer, but such rule does not ex- 
clude the cardinal rule of construction 
which is to find the intention of the 
lawmakers.—Tower Trucking Co. v. 


_ Forrester, 14 §.B.2d 714. 


Iu. Where there is uncertainty or 
ambiguity, taxing acts are to be con- 
strued in favor of taxpayer.—People ex 
rel. Miller v. Mobile & O. R. Co., 29 N. 
H.2d 604,374 Ill. 876. 

Ill. Revenue laws should be given a 
Jiberal and reasonable construction, but 
in case of doubt they must be con- 
strued strictly against the government 
and in favor of the taxpayer, and will 
not be extended by implication.— 
French v. Toman, 31 N.H.2d 801, 375 
Ill. 389. 

Ill. Tax laws must be strictly con- 
strued and are not to be extended by 
implication beyond the clear import 
of the language employed, but in case 
of doubt are to be construed most 
strongly against the government and 
in favor of taxpayer. Smith-Hurd 
Stats. ec. 122, § 212.—People ex rel. 
Toman y. Chicago Heights Terminal 
pd R. Co., 32 N.H.2d 161, 375 

590. 

Ind. Statutes levying taxes are not 
tu be extended by implications beyond 
the clear import of the language used, 
in order to enlarge their operation, so 
as to embrace transactions not specif- 
ically pointed  out.—Department_ of 
Treasury of Indiana v. Muessel, 32 N. 
H.2d 596. f 

In case of doubt, statutes levying 
taxes are to be construed more strong- 
ly against the state and in favor of the 
citizen.—Department of Treasury of In- 
diana v. Muessel, 32 N.H.2d 596. 

Towa. The unemployment compensa- 
tion law is of “‘taxing’’ nature and 
hence subject to rule that in tax cases 
statutes should be construed against 
the taxing body. Code 1939, § 1551.07 
et seq.—Moorman Mfg. Co. vy. Iowa 
Unemployment Compensation Commis- 
sion, 296 N.W. 791. , 

Though unemployment compensation 
law is remedial, general rule requiring 
liberal construction is not applicable to 
a taxing statute, and hence each indi- 
vidual case under the unemployment 
compensation ‘statute must be consid- 
ered and construed upon the facts as 
presented irrespective of the statute’s 
purpose to remedy social conditions 
that naturally develop by reason of un- 
employment. Code 1939, § 1551.07 et 
seq.—Moorman Mfg. Co. vy. Iowa Unem- 
ployment Compensation Commission, 
296 N.W._ 791. 

Jowa. Taxing statutes should be 
strictly construed.—Lichty v. Board of 
Review of Waterloo, 298 N.W. 654, 
230 Iowa 756. : 

Kan. Tax statutes will not be ex- 
tended by implication beyond the clear 
import cf language employed therein, 
and their operation will not be en- 
larged so as to include matters not 
specifically embraced.—Equitable Life 
Assur. Soe. of U, S. v. Hobbs, 114 P.2d 
871, 154 Kan. 1. 

Where there is reasonable doubt as 
to the meaning of a taxing statute, the 
statute will be construed most favora- 
bly to the taxpayer.—Equitable Life 
Assur. Soc. of U. S. v. Hobbs, 114 P.2d 
871, 154’ Kan. 1. A t 

The rule of strict construction with 
reference to a tax statute must be ap- 
plied with due regard to the intention 
of the Legislature as expressed in the 
statute, with a view of carrying out the 
Legislature's purpose and intent, and, 
in order to ascertain such purpose and 
intent, the provisions of tax laws. hike 
those of other statutes, must be given 
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In eases involving interpretation of — 
statutes levying taxes, the rule is not 
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P.2d 871, 154 Kan. 1, 
Ia. Doubt in regard to meaning of 
term “capital assets’ as used in in- 
come tax law should be resolved in 
favor of taxpayer. Act No. 21 of 
1934, § 9(j)—Rathborne y. Collector 
of Revenue, 200 So. 149, 196 La. 795. 

Me. When a statute imposing or en- 
forcing a tax or other burden on the 
citizen, even in behalf of state, is fairly 
susceptible of more than one interpre- 
tation, the court will incline to inter- 
pretation most favorable to the citizen. 
—Maine Unemployment Compensation 
Commission y. Androscoggin Junior, 16 
A.2d 252, 

Mass. Tax laws must be construed 
as imposing taxes with respect to mat- 
ters of substance, not mere matters of 
form.—Commissioner of Corporations 
and Taxation v. Second Nat. Bank of 
Boston, 30 N.H.2d 889, 308 Mass. 1. 

The right to tax, not plainly con- 

ferred by statute, must not be extend- 
ed by implication.—Commissioner of 
Corporations and Taxation y. Second 
Nat. Bank of Boston, 30 N.E.2d 889, 
308 Mass. 1. . 
The right to tax is one of the 
inherent powers of sovereignty, but ex- 
ercise of power must be plainly au- 
thorized by legislative act before any 
tax may be imposed.—Commissioner of 
Corporations and Taxation v. Tousant, 
34 N.H.2d 500, 309 Mass. 84 

Taxing statutes must be strictly con- 
strued, and liability to a tax must be 
founded in express terms of statute and 
cannot arise merely by implication.— 
Commissioner. of Corporations and 
Taxation vy. Tousant, 34 N.H.2d: 500, 
309 Mass. 84. 


Mich. Tax exactions, property or ex: 
cise, must rest upon legislative enact- 
ment, and collectors can act only with- 
in express authority conferred thereby, 
and the scope of such laws cannot be 
extended by implication or forced con. 
struction, and language, if dubious, is 
not resolved: against the taxpayer.— 
Acorn Iron Works y, Auditor Genera), 
294 N.W. 126, 295 Mich. 143. 

Mich. Tax laws are construed liber- 
ally in favor of taxpayer.—Gardner- 
White Co. v. Dunckel, 295 N.W.. 624, 
296 Mich. 225. 

Miss. Taxation should never be al- 
lowed under a statute of doubtful in- 
terpretation.—Craig v. Walker, 2 So. 
2d 806. 

Mo. Taxing statutes, such as stat- 
utes imposing income tax, should be 
construed strictly against the taxing 
authority unless a contrary legislative 
intent appears. Mo.St.Ann, §§ 10115, 
10117, pp. 8080, 8091.—In re Kansas 
City Star Co., 142 S.W.2d 1029, 130 
A.L.R. 1168. 

Mo. The taxing statutes are con- 
strued strictly in favor of the tax- 
payer, and should be applied with due 
regard to the apparent intention of the 
Legislature as expressed therein, with 
a view to promoting the apparent ob- 
jects thereof.—State ex rel. Halferty v. 
Kansas City Power & Light Co., 145 
S.W.2d 116. 

Mo. Terms used in statutes describ- 
ing objects of taxation should be con- 
strued according to their popular sig- 
nification—Union Hlectrie Co. v. Coale, 
146 S.W.2d 631. 

Taxing statutes should be construed 
strictly against the taxing authority 
unless a contrary legislative intent ap- 
pears.—Union Hlectric Co. v. Coale, 146 
S.W.2d 631. 

Mo. The unemployment compensa- 
tion act includes a ‘taxing statute’, 
and hence is subject to rule that tax 
laws be construed strictly against the 
taxing authorities. Rev.St.1939, § 9421 
et seq., Mo.St.Ann. § 13194—1 et seq., 
p. 4770 et seq.—A. J. Meyer & Co, V. 
Unemployment Compensation Commis- 
sion, 152 S.W.2d 184. 

The right of taxing authority to levy 
a particular tax must be clearly au- 
thorized by the statute, and all such 
laws are to be construed _ strictly 
against such taxing authority.—A. J. 
Meyer & Co. ¥y. Unemployment Compen- 
sation Commission, 152 §.W.2d 184. 
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_ Mo. The right of the taxing authori- 
ty to levy a particular tax must be 
clearly authorized by statute.—State ex 
rel. Central Surety Ins. Corporation v. 
State Tax Commission, 153 S.W.2d 43. F 
N.J.Tax App. Tax statutes should be F 
construed, where possible, in con- 
sonance with the popular. significa-- 
tion of the language used.—Wright 
Aeronautical Corporation v. Martin, 19 
A.2d 338, 19 N.J.Mise. 325. ea “lt 
In construing a statute, construction 
not plainly. dictated by the legislative 


language should be avoided, and a ~— 
taxing statute, particularly, should” — 
there be any doubt attending its mean- 
ing, must be strictly construed against 
the state and in favor of the taxpay- oy 
er.—Wright: Aeronautical Corporation 


v. Martin, 19 A.2d 338, 19 N.J.Mise. 325. 
N.Y.App.Div. The Tax Law is re- — Ho) 
garded as ‘‘remedial” in character and 
should be liberally construed to the © 
end that a taxpayer’s right to have his ‘yl 
assessments reviewed should not be de- Pi) 
feated by a technicality. Tax Law, oa 
290,—People ex rel. Tierney v. Wilkins, 
27 N.Y.8.2d 558, 261 App.Div. 728. 9 


N.Y¥.Sup. An ambiguous taxing stat. 
ute is construed in favor of the tax- ; 
payer.—Rudolph Wurlitzer Co. v, 


Byrne, 22 N.Y.S.2d 871, 175 Mise. 81, 
N.D. Tax. statutes are construed 
most strictly against the government 
and in favor of a citizen.—Goldberg y. 
Gray, 297 N.W. 124; Goldberg v. Gray, | a 
297 N.W. 127; Goldberg v. Gray, 297 
N.W. 128. ee 
N.D, Statutes levying taxes are not 
to be extended by implication beyond ~ 
the clear import of the language used, 
and, if such language is doubtful, the + 
doubt must be resolved against the © 
government and _in favor of taxpayer. 
—Standard Oil Co. of Indiana v. State 
Tax Com’r, 299 N.W. 447. s4 
Ohio, Taxing statutes, such as the 
intangible tax law, are to be strictly 
construed in favor of the citizen on 
whose property the burden of taxation 
is sought to be imposed. Gen.Code §§ 


5388, 5389.—Donkel v. Bvatt, 32 N.H.2d - 
841, 138 Ohio St. 76. ane 
Pa. Tax statutes should receive a@ — 
strict construction and in cases of EY 
doubt the construction should be 
against the government.—City ie 
Seranton v. O’Malley Mfg. Co., 19 A.2d 
269, 341 Pa. 200. 4 i 
Pa.Super. Generally, taxing statutes — 
should be construed most strictly 
against the government and most fa- 
vorably to taxpayer.—In re Reading © 
Trust Co.’s Assessment, 17 A.2d 625, i 
148 Pa.Super. 277. CSE so ge 
Tenn. The Hall Income Tax Law ay 


would not be given a construction 
which would effectuate an absurd re- | 
sult. Laws 1931, Ex.Sess., ¢. 20.— 
Hamilton Nat. Bank y. McCanless, 144 
S.W.2d 768. : yas 

Tex. The provision of the Unem- — j 
ployment Compensation Law that a 


where employing units are owned or 
controlled by the same interests and ; 
together employ eight or more em- is 
ployees, they constitute an employer 
and are liable for contributions under d 
the act, if open to construction, was re- 
quired to be construed strictly against 
the unemployment compensation com- 
mission, since the question of the ap- 
plicability of the provision was not a | 
question of exemption from taxation, 

but was a question as to whether the 
tax was levied in the first instance, 
Vernon’s Ann.Civ.St. art. 5221b—17(e) 4 
(f) (1, 4).—Texas Unemployment Com- 
pensation Commission vy. Bass, 151 §. 
W.2d 567, affirming Carpenter v. Bass, 

142 S.W.2d 406. 

Where a question of exemption from 
taxation is involved, a statute must be 
construed liberally in favor of the tax- 
ing authority, and strictly against the 
one claiming the exemption, but where 
the question involved is whether the 
person on whom the tax is sought to 
be imposed comes within the statutory 
provision imposing the tax, the statute 
must be construed strictly against the 
taxing authority and liberally in fayor 
of the person sought to be held.—Texas 
Unemployment Compensation Commis- 
sion v. Bass, 151 8.W.2d_567, affirming 
Carpenter v. Bass, 142 S.W.2d 406.. 


~ § 670 Bina! 
5 Tex.Civ.App. Whether partners con- 
stituting majority of members of three 
partnerships operating drug stores, in 
each of which there were less than 
eight employees, were liable as ‘“em- 
ployers” of eight or more employees 
for payment of contributions under 
Unemployment Compensation Act, did 
- not involve question of an exemption 
. from taxation, requiring liberal con- 
_ strucvion of taxing statute in favor of 
_ taxing authority, but involved question 
whether partners came within statu- 
tory provisions imposing tax, requir- 
ing that taxing statute be construed 
strictly against taxing authority and 
liberally in favor of taxpayers. Ver- 
 non’s Ann.Civ.St. arts. 5221b-1 to 
 5221b-22.—Carpenter v. Bass, 142 S. 
 W.2d 406, error granted. 
Tex.Civ.App. A revenue act, though 
t contains penal provisions, is not to 
ist be construed as strictly as other penal 
acts. Vernon’s Ann.Civ.St.. art. 10.— 
cf Trinity Portland Cement Co. y. State, 


against the taxing authority. Vernon’s 
n.Civ.St. art. 5221b—1 et seq.—State 
Ae Kenyon, Inc., 153 S.W.2d 195. 
Vt. The real meaning and purpose 
of the lawgiver is to be sought after in 
a taxing statute, and, if fair and rea- 
sonable construction discloses it, it is 


_ianguage used and doubts are to be re- 
solved against the taxing power and in 
favor of the taxpayer.—First Nat. Bank 
_ of Boston v. Harvey, 16 A.2d 184. 
Wt. Taxing statutes must be strictly 
construed and doubts if any are to be 
resolved against taxing power and in 
_ favor of the taxpayer.—Bayley v. Har- 
vey, 16 A.2d 192. 
Wt. A taxing statute cannot be ex- 
ended by implication beyond clear im- 
port of language used, and doubts must 
‘be resolved against taxing power and 
in favor of taxpayer.—Richford Sav. 
een & Trust Co. v. Thomas, 17 A.2d 
i 9. 
rs Pa. Tax laws are to be liberally 
construed in favor of taxpayer, are not 
to be extended by implication, and 
any substantial doubt must be resolved 
Tax Code, § 23 
. 15.—Williams v. 


N.J.Sup. A statute speaks as of the 
time it goes into effect, and until that 
time arrives it has no force whatever 
for any purpose.—Conklin y. Ronnie, 
tb A2d 257,125. N.J.L. 208. 
_  _ Tex.Civ.App. The passage on June 
21, 1939, of statute barring recovery 
of commissions on sale of real estate 
f unless the dealer is a licensed real 
F: estate dealer, and unless the agreement 
a for commissions is in writing, did not 
‘ give one acting under oral contract 
legal notice of anything, nor operate 
; as notice or otherwise until it became 
% law, according to its terms, 90 days 
, after adjournment of the Legislature. 
Vernon’s' Tex.Civ.St.1939 Supp. art. 
6573a, §§ 138, 22; Vernon’s Ann-St. 
Const. art. 1, § 16.—Purser v. Pool, 145 
S.W.2d 942, 

Tex.Civ.App. A statute speaks as of 
_ the time at which it takes effect.— 
- Copus y. Chorn, 145 S,W.2d 958. 
_~-*‘Wex.Civ.App. Ordinarily, statutes 
speak from dates on which they become 
effective and operate prospectively.— 

Rudco Oil & Gas Co, vy. Lemasters, 146 


S.W.2d 806. 
an Wash. A law becomes effective 90 
iy days after the adjournment of the ses- 


sion of the Legislature at which it was 
enacted, except as to appropriation 
bills and emergency acts.—Longview 
Co. v. Lynn, 108 P.2d 365. 
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Tex.Civ.App. The act denying party 


onde. i 
at 
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‘ 


participating in trial right to review by 
Court of Civil Appeals on writ of error 
did not take effect in September, 1939, 
$0 days after adjournment of Legisla- 


ture which enacted it, in view of pro- | 


vision thereof that it should take 
effect ‘from and after January 1, 1940.” 
Vernon’s Ann.Ciy.St. art. 2249a.— Rudco 
Oil & Gas Co. v. Lemasters, 146 S.W. 
2d 806. 

§ 675 


Ark. Where legislative act contains 
valid emergency clause it is effective 
from and after its passage and remains 
in foree and effect uutil adverse vote 
has been registered by people in man- 
ner provided by law. Const.Amend.No. 
7.—Fulkerson vy. Refunding Board, 147 
S.W.2d 980. 

An emergency clause may not be at- 
tached to an act if act creates a vest- 
ed right or interest however_ great 
the emergency. Const.Amend. No.7.— 
Fulkerson vy. Refunding Board, 147 S. 


W.2d 980. 
The Act of 1941 relating to the re- 
funding of road bonds, wherein until 
the election has been held and an af- 
firmative vote cast, there is no power 
to sell the bonds, does not create any 
“vested right’, and hence the legisla- 
ture could attach an emergency clause 
by which the act became effective from 
and after its passage and until an ad- 
verse vote has been registered by the 
people against it. Acts 1941, Act 4; 
Const.Amend.No.7.—Fulkerson v. Re- 
funding Board, 147 S.W.2d 980. 

The Act of 1941 relating to refund- 
ing of road bonds which contained an 
emergency clause became a law as 
specified therein when approved by 
the governor, notwithstanding a pro- 
vision for referendum of the act, and 
under the constitutional amendment, 
the act would continue as a law until 
repealed by the electors. Act 1941, Act 
4; Const.Amend.No.7.—Fulkerson  v. 
Refunding Board, 147 S.W.2d 980. 

Tex. The 1939 act. providing that, 
after January 1, 1940, no party who 
participated in -trial of case should be 
entitled to review by Court of Civil 
Appeals by writ of error became a law 
September 19, 1939, where the Legisla- 
ture adjourned June 21, 1939, and the 
act was adopted by both Houses by 
necessary two-thirds vote of all pres- 
ent to pass it over veto, but emergency 
clause was not carried because it failed 
to receive approval of two-thirds of all 
the members of the Senate. Vernon’s 
Ann.Civ.St. art. 2249a; Vernon’s Ann. 
St.Const. art. 3, § 39.—Copus v. Chorn, 
150 S.W.2d 70, 1386 Tex. 209, answer- 
ing certified questions 145 S.W.2d 958, 
mandate conformed to 153 S.W.2d 498. 

Tex.Civ.App. It is not the purpose 
and function of an emergency clause 
in a statute to express the legislative 
intention in the provisions of the stat- 
ute.—Copus vy. Chorn, 145 S.W.2d 958. 

If recitation, in emergency clause of 
statute providing that no party par- 
ticipating in person or by attorney in 
trial of case shall be entitled to re- 
view by Court of Civil Appeals through 
means of writ of error, that the statute 
should take effect from and after its 
passage, was irreconcilable with ex- 
pressed intention of the statute as dis- 
closed by provision that it should take 
effect from and after a fixed date, the 
emergency clause recitation was re- 
quired to be disregarded. Vernon’s 
Ann.Civ.St. art. 2249a.—Copus v. Chorn, 
145 S.W.2d 958. 

Wash. A law becomes effective 90 
days after the adjournment of the ses- 
sion of the Legislature at which it was 
enacted, except as to appropriation 
bills and emergency acts.—Longview 
Co. v. Lynn, 108 P.2d 365. 

§ 682 

Ark. Under express provisions of 
constitution, legislative acts, in absence 
of emergency clause, become effective 
90 days after adjournment of session 
at which enacted, and until expira- 
tion of that period they are inopera- 
tive, even though referendum is not 
invoked against them. Const.Amend. 
No.7,—Fulkerson vy. Refunding Board, 
147 S.W.2d 980. 

Tex. The 1939 act providing that, 
after January 1, 1940, no party who 


non’s Ann.Civ.St. art. 2249a; Vernon’s 
Ann.St.Const. art. 8, § 39—Copus_ v. 
Chorn, 150 S.W.2d 70, 186 Tex. 209, 
answering certified questions 145 S.W. 
2d 958, mandate conformed to 153 S. 
W.2d 498. : : 

Tex.Civ.App. The act denying party 
participating in trial right to review by 
Court of Civil Appeals on writ of er- 
ror did not take effect in September, 
1939, 90 days after adjournment of 
Legislature which enacted it, in view 
of provision thereof that it should take 
effect ‘from and after January 1, 1940.” 
Vernon’s Ann.Civ.St. art. 2249a.—Rudco 
ork & Gas Co. v. Lemasters, 146 S.W.2d 
806. 

Wash. A law _becomes effective 90 
days after the adjournment of the ses- 
sion of the Legislature at which it 
was enacted, except as to appropria- 
tion bills and emergency acts.—Long- 
view Co. y. Lynn, 108 P.2d 365. 

; § 683 

Pa.Super. The statute fixing the first 
day of September next following final 
enactment as general date upon which 
acts of .the assembly shall take effect 
s not applicable to statute providing 
hat “from and after the passage of 
this act’? all sentences for criminal 
offenses of persons who at time sen- 
tence is imposed are held in custody 
shall be computed from. date of com- 


,mitment for the offense for which sen- 


tence is imposed, the quoted words 
meaning that the act should become 
effective immediately upon its final en- 
actment. 19 P.S. § 894 et seq.; 46 P. 
S. § 155.—Commonwealth ex rel. Camp- 
bell v. Ashe, 15 A.2d 409, 141 Pa. 
Super. 408. 
§ 687 


N.J.Prerog. Generally, a statute 
which expressly provides that it shall 
become effective on a certain date in 
the future, is to be construed in the 
same manner as if it had been enacted 
on that date, and it has no effect un- 
til the arrival of that date, but there 
are certain exceptions.—Brasko y. Du- 
chek, 14 A.2d 477, 127 N.J.Eq. 567. 

Wash. A statute passed to take ef- 
fect at a later date speaks from the 
time it becomes operative and not from 
the time of its passage—Longview Co. 
v. Lynn, 108 P.2d 365. 


§ 688 

Fla. The Legislature may enact a 
statute complete in itself and provide 
therein that the statute shall go into 
effect on happening of a contingency, 
such as an affirmative vote and an 
election provided for in the statute — 
Voorhees y. City of Miami, 199 So. 313. 


§ 690 
Ky. A statute has a “retroactive ef- 
fect”’ only when it is applied to rights 
acquired prior to its enactment.—Du- 
mesnil vy, Reeves, 142 S.W.2d 132, 283 
Ky. 563. 


§ 691 
N.Y.Sup. The use of the words “has 
been” or some other expression denot- 
ing past time in a statute, is construed 
as retrospective when constitutional dif- 
ficulties do not forbid.—Nervo y. Mea- 
ley, 25 N.Y.S.2d 632, 175 Misc. 952, 


§ 692 

D.C:Del. Laws reter only to transac- 
tions occurring after their enactment 
unless they expressly provide other- 
wise.—Colgate-Palmolive-Peet Co, vy. U. 
S., 37 F.Supp. 794. 

Every statute operates on future acts 
unless a contrary intent is expressly 
declared.—Colgate-Palmolive-Peet Co. v. 
U. S., 37 F.Supp. 794. 

D.C.Ky. In the absence of an ex- 
press command or unavoidable impli- 
cation, the presumption prevails that 
statutes are intended to operate pro- 
spectively only.—Women’s Catholic Or- 
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tion is intended to act only prospective- 
y and all statutes are to be construed 
as having only a prospective operation 
unless the purpose of the legislature to 
givethem a retroactive effect is ex- 
pressly declared or necessarily implied 
from the language used.—Hardin_ v. 
Fort Smith Couch & Bedding Co., 152 
S.W.2d 1015. 

Cal. It is a general rule that a stat- 
ute is not retroactive in operation un- 
less the legislative intent to the con- 
trary is clear.—In re Childs’ Bstate, 
Aa P.2d 432, prior opinion 108 P.2d 

Conn. In construing statutes so far 
as they affect substantive rights, it is 
presumed that Legislature intended 
that statutes should not affect pending 
actions unless the contrary clearly ap- 

ears.—BH. M. Loew’s Enterprises - v. 


nternational Alliance of Theatrical 
Stage Employees, 17 <A.2d 6525, 127 
Conn, 415. 


The basis of the presumed intention 
that statutes affecting substantive 
rights shall not apply to pending ac- 
tions is the injustice of changing the 
grounds upon which an action may be 
maintained after it has been brought.—, 
E. M. Loew’s Enterprises v. Interna- 
tional Alliance of Theatrical Stage Em- 
ployees, 17 A.2d 525, 127 Conn. 415. 

. Ga. Generally, laws prescribe only 
for the future, and usually will not be 
given a retrospective operation, but 
they will be given retrospective effect, 
when the language imperatively re- 
quires it, or where an examination of 
the act as a whole leads clearly to the 
eonclusion that such was the legislative 
purpose. Code 1933, § 102-104.—Bar- 
nett v. D. O. Martin Co., 11 S.E.2d 210. 

Ga. Generally, statutes should not 
be so construed as to give them a 
retrospective operation, unless’ lan- 
guage of statutes imperatively ee 
such construction. Code, § 102-104.— 
National Surety Corporation v. Gatlin, 
15 S.E.2d 180. 

Ill. In absence of express language 
otherwise declaring, legislative enact- 
ments are construed as prospective and 
not retrospective, and they will not be 

iven retrospective operation unless 
anguage of act is so clear as to admit 
of no other construction.—Friedman v. 
ed of Chicago, 30 N.H.2d 36, 374 Il. 

Ill. A statute will not be construed 
as retrospective unless it clearly ap- 
pears from its context.—People v. Bote, 
33 N.H.2d 449, 376 Ill. 264. 

Ky. Statutes are not to be given a 
retroactive effect, even where the Legis- 
lature has power to enact such a stat- 
ute, unless such an intention clearly 
appears from the statute itself.—Du- 
mesnil v. Reeves, 142 S.W.2d 132, 283 
Ky. 563. 

Ky. A construction which gives re- 
troactive effect to a statute is not fa- 
vored, and therefore, unless the legis- 
lative intent that an* act shall have 
a retrospective effect is manifest, a 
statute will not be so construed.—Jack- 
pou y. Evans, 145 S.W.2d 1061, 284 Ky. 

should be 


La. Generally, statutes 


‘construed to operate prospectively un- 


less the words employed show a clear 
intent that they should have a retro- 
active effect—Shreveport Long Leaf 
Lumber Co. v. Wilson, 197 So. 566, 
195 La. 814. 

Mich, A statute expressly declaring 
that it is not retroactive is prospective 
only, so that statute, which by its 
terms is to apply ‘hereafter’; operates 
prospectively only.—Straub v. Andrews, 
294 N.W. 121, 295 Mich. 129. 

Mich. Generally, all statutes are to 
be treated as prospective in their op- 
eration rather than retrospective, un- 
less a legislative intent to the contrary 
clearly appears, either by express pro- 
visions or by. necessary implication.-- 
Ramey v. State, 296 N.W. 3238, 296 
Mich. 449, 

Miss, Statutes are usually con- 
strued to be prospective and operate 
only in the future—U. S. Fidelity & 


- Guara y Co 
199 So. 278. 


Bx 
. 


“NJ. Statutes are to be’ construed 


it is clear from their language that 
they are intended to operate retroac- 
tively.—Schwarzkopf -v. State House 
Commission, 17 A.2d 165, 125 N.J.L. 
ae) affirming 8 A.2d 103, 123 N.J.L. 


N.Y.App.Div. Generally, statutes are 
to be construed as prospective only and 
it takes a clear expression of legislative 
purpose to justify a retroactive appli- 
cation.—Carder - Realty Corporation Vv. 
State, 23 N.Y.S.2d 395, 260 App.Div. 
459, reversing 15 N.Y.8S.2d 604, 172 
Mise. 498. 

In determining whether a retroactive 
operation of a statute was intended 
by the legislature, it is legitimate to 
show that one construction would lead 
to hardships which another would 
avoid.—Carder Realty Corporation. v. 
State, 23 N.Y.S.2d 395, 260 App.Div. 
459, reversing 15 N.Y.S.2d 604, 172 
Misc. 498. 

N.Y.Sup. Rules of construction do 
not favor retroactive operation of -a 
statute.—Application of Long Island R, 
Co., 22 N.Y.S.2d 706, 174 Mise. 1037. 

N.Y.Sup. Generally, statutes are 
prospective in operation, unless it ap- 
pears from their express language or by 
necessary implication that Legislature 
intended to give them retroactive ef- 
fect.—Westérn New York & P. Ry. Co. 
v. City of Buffalo, 27 N.Y.S.2d 249, 
176 Mise. 350 


N.Y¥.Sup. Generally, statutes are to 
be construed as prospective only, but 
changes of procedure constitute an ex- 
ception,—People ex rel, Equitable Hold- 
ing Corporation v. Graves, 27 N.Y.S.2d 


'509, 176 Misc. 327. 


N.D. A statute should be construed 
as operating prospectively only, unless 
the contrary intention of the legisla- 
ture clearly appears. Comp.Laws 1913 
{ 4318.-Marks v. City of Mandan, 296 


N.D. In absence of legislative intent 
showing the contrary, a statute is 
deemed to act prospectively only.— 
Messersmith y. Reilly, 296 N.W. 920. 

Ohio App. Retroactive Jaws are not 
favored by the courts.—Weil v. Taxi- 
cabs of Cincinnati, 35 N.BH.2d 618, ap- 
pagel Geared 35 N.H.2d 445, 138 Ohio 


Pa.Super. Generally, legislation is to 
be construed prospectively, especially 
where it varies not merely remedies 
but existing obligations.—Martin  v. 
Danko, 18 A.2d 324, 143 Pa.Super. 106. 

Pa.Com.Pl. The general rule of con- 
struction is, that statutes, other than 
those affecting procedural matters, must 
be construed prospectively except where 
the legislative intent that they shall 
act retrospectively is so clear as to pre- 
elude all question as to the intention of 
the legislature.—Commonwealth y. Cur- 
tis Publishing Co., 50 Dauph. 99. 

A statute may be retroactive or retro- 
spective and not violative of constitu- 
tional provision or statutory law.— 
Commonwealth vy. Curtis Publishing 
Co., 50 Dauph. 99. 


Tex.Civ.App. A law will not be con- 
sidered retrospective in nature and op- 
eration unless an intention to have it 
so operate is clearly manifest by its 
terms.—Wichita Falls & S, R. Co. y. 
Lindley, 143 S.W.2d 428, error dis- 
missed, judgment correct. 

Tex.Civ.App. A statute should have 
a prospective operation only unless the 
entire statute shows clearly a legisla- 
tive intention that it should operate 
retrospectively, even in absence of con- 
stitutional prohibition, particularly 
where construction giving the statute 
retrospective operation would result in 
its invalidity... Vernon’s Ann.St.Const. 
art. 1, § 16.—Purser v. Pool, 145 S.W. 
2a 942. 

Tex.Civ.App. Statutes speak  pro- 
spectively unless the contrary is clear- 
ly indicated.—Copus v. Chorn, 145 §. 
W.2d 958. 

Tex.Civy.App. Ordinarily, statutes 
speak from dates on which they become 
effective and operate prospectively,— 


as operating prospectively only, unless- 


“8 


alty Co, Rudco Oil & Gas Co. v. Lemast 


ers, 146 


sual at 
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Wash. Legislative — pone eel will 
not be construed retroactively or retro- — 
spectively unless intent that they “Dee 
so construed is clearly shown by lan- _— 
guage of enactment, either expressl > 
or aS a matter of necessary implica- y 
tion—In re Cascade Fixture Co., Lid: te 
P.2d 991. Fier Atta ee 
Wash. Retroactivee legislation — 
looked upon with disfavor, and statutes — 
will be construed to be effective in _ 
futuro only, unless a contrary intent 
clearly appears.—Layton v. Home In- — 
demnity Co., 113 P.2d 538. Say aes 
Wash. Generally, statutes have no 
retroactive effect unless the legislative 
intent is so expressed therein.—Nelson 
vy. Department of Labor and Indus- — 
tries, 115 P.2d 1014. Gitar nee hc 


$1696, y 4d ees 
-La.App. Statutes which are purely ~ 
remedial in their nature, are not sub- — 
ject to the statutory rule of constru 
tion that a law can have no retrospe 


= 


plainly shows a_ contrary ‘ 
Civ.Code art. 8.—Young v. Staman, | 
So. 187. ds Co 

A “remedial statute” which may op- 
erate retrospectively, is one which con- 
fers a remedy, and a “remedy” is the 
means employed to enforce a right or — 
redress an injury. Civ.Code art. 8— 
Young v. Staman, 200 So. 187. — ae 


EN 


§ 696 ae 

Wash. An act has a retroactive ap- — 
plication when it relates to practice, 
procedure, or remedies and does not — 
affect a contractual or vested right.— 
Nelson v. Department of Labor ant 
Industries, 115 “Pi2d 1014.” ee 

Wis. A retroactive operation is 
to be given to a statute so as to im} 
an existing right or obligation othe: 
wise than in matters of procedure, wu 
less such effect cannot be avoided w 
out doing violence to the language 
the _enactment.—State ex rel. Schmidt 
v. Dist. No. 2, Town of Red Springs, — 
295 N.W. 36, 237 Wis. 186. a ir Bie 


§ 7 ier 

Fla, Where an_ information wai 
quashed on a confessed plea in abate- 
ment before effective date of new crim- 


tion involving same charge was filed 
after effective date of act, the act goy- 
erned trial under the new information. — 
re ptt ce. 19554.—Hall v. State, 198 

oO. 4 Oat eee 

La, Generally, a statute dealing with 
procedure only applies to actions which — 
have accrued or are pending at time of _ 
enactment of statute as well as to fu- 
ture actions, but such a statute is 
void or inapplicable if its operation — 
will necessarily result in the impairing 
of contracts or divestiture of vested 
property rights.—Shreveport 
Leaf Lumber Co. v. 
566, 195 La. 814. 

N.Y.App.Div. Statutory changes in | 
form of remedies constitute an excep- 
tion to the general rule that statutes 
are to be construed as prospective onlyae 
but that exception does not reach a — 
case where before the statute there was 
no remedy whatever.—Carder Realty — 
Corporation v. State, 23 N.Y¥.S.2d 395, — 
260 App.Div. 459, reversing 15 N.Y.S.2d 
604, 172 Mise. 498. KS 

N.Y¥.Sup. A statute relating only ta 
matters of remedy or procedure must be _ 
interpreted retroactively, subject to lim- 
itation that no retroactive effect may be 
attributed to statute granting a new 
remedy where no remedy existed be- 
fore, in absence of express words or 
necessary implication requiring such 
interpretation.—_Western New York & 
P. Ry. Co. v. City of Buffalo, 27 N.Y.S. 
2d 249, 176 Misc. 350. 

Pa.Super. Changes in procedure may 
properly have a retroactive as well as 
a prospective application, and = such 
rule is generally applied to statutes of 
limitation, aside from question of post- 
ponement of operation of the statute.— 
Seneca v. Yale & Towne Mfg. Co., 16 
A.2d 754, 142 Pa.Super. 470. 

Tex.Civ.App. Subsequent laws may 
affect remedies, but will not contravene 
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Wilson, 197 So. 
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cedure may be applied to pending 
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vested rights that have accrued to the 

arties.—Wichita Falls & S, R. Co. v. 

indley, 143 S.W.2d 428, error dis- 
missed, judgment correct. 
- Wash. An act has a retroactive ap- 
plication when it relates to practice, 
procedure, or remedies and does not 
affect a contractual or vested right.— 
Nelson vy. Department of Labor and 
Industries, 115 P.24 1014. 

§ 701 

Cal.App. Changes in rules of pro- 
rights if.a reasonable time is given 
for the commencement of proceedings 


before the bar of the statute takes ef- 


fect.—Kline y. San Francisco Unified 
104. P.2d 661, hearing 
denied 105 P.2d 362. 

Conn. The general statutes affecting 


matters of procedure are presumed to 


live been intended to apply to all ac- 
tions whether pending or not.—E. M. 
Loew’s Enterprises v. International Al- 
liance of Theatrical Stage Hmployees, 


«47 A.2d 525, 127 Conn. 415. 


La. Generally, a statute dealing with 


- procedure only applies to actions which 


have accrued or are pending at time 


of enactment of statute as well as to 


future actions, but such a statute is 


void or inapplicable if its operation 
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425, 361 App.Div.’ 416. 


will necessarily result in the impair- 
ing of contracts or divestiture of vest- 


ed property rights.—Shreveport Long 


Leaf Lumber Co. v. Wilson, 197 So. 
~—6566. 195 Ta. 814. 
- N.Y.App.Div. A statutory change in 


matters of procedure will affect pend- 


ing actions and proceedings unless the 
 janguage of the act excludes them from 


its operation, but such rule has been 


generally understood to refer only to 
those pending actions 
procedural steps changed by the new 


in which the 


law have not yet been taken.—In re 
Special Franchise Assessments, Town of 
Lloyd, 1922, 1923, 1924, 26 N.Y.S.2d 


_ The rule that a statutory change in 
matters of procedure will affect pend- 
ing actions and proceedings unless the 
lanvuage of the act excludes them from 
its operation is not so extensive that 
it may be used to validate a proceed- 
ing unauthorized by the prior statute, 
since procedure must be governed by 
the law regulating it at the time the 
question of, procedure arises.—In re 
‘Special Franchise Assessments, Town of 
Lloyd, 1922, 1928, 1924, 26 N.Y.S.2d 
425, 261 App.Div. 416. 

§ 71 

' Gal. A law, when amended, may be 
effective in its original form as to past 
transactions and effective in its amend- 
ed form as to future transactions.—In 
re Childs’ Hstate, 115 P.2d 432, prior 
opinion 108 P.2d 757. 

Colo. The statute providing that 
the amendment or repeal of any statute 
shall not have the effect to release, ex- 
tinguish, modify or change, in whole or 
in part, any penalty, forfeiture, or lia- 
bility, either civil or criminal, which 
shall have been incurred under such 
statute, and the act so amended or re- 
pealed shall be treated as still remain- 
ing in force for the purpose of sustain- 
ing all proper proceedings for the en- 
forcement of such penalty, forfeiture, 
or liability, unless the new statute ex- 
pressly provides to the contrary, is to 
be given the same effect as a saving 
clause in the repealing statute itself, 
but it has no application to acts other 
than those which relate to a penalty, 
forfeiture, or liability incurred under 
such statutes. ’35 C.S.A. c¢. 159, § 4.— 

ail vy. Denver Bldg. & Const. Trades 
Council, 115 P.2d 389. 


N.Y.Sup. Where a statute hag been 
amended, new provisions apply only 
from date of enactment.—Application 


of Long Island R. Co., 22 N.Y.S.2d 706, 
174 Mise. 1037. 

iy.¥.Sup. A procedural amendment by 
statute will affect pending actions in 
absence of words of exclusion.—People 
ex rel. Equitable Holding Corporation 
sa 27 N.Y.S.2d 509, 176 Misc. 

N.Y.City Ct. If an amendment cre- 
ates a new cause of action or substan- 
tive rights where none existed before 


ply to a state of facts occurring before 
the date the amendment took effect, but 
if it merely affects procedure or rem- 
edy for the collection or enforcement 
of previously existing rights, it may be 


held to apply to a state of facts oc-. 


curring. before amendment took effect. 
—Wilnuer Friends Credit Ass’n y. Schef- 
fres, 25 N.Y.S.2d 664, 175 Misc. 909. 

Ohio The statute dealing with the 
effect of amendment or repeal of a stat- 
ute on pending actions, prosecutions, or 
proceedings is a salutary statute and 
should be preserved against emascula- 
tion by judicial interpretation, and it 
must be read in connection with every 
amending and repealing statute which 
affects pending actions, prosecutions, or 
proceedings or existing causes of action, 
prosecutions, or proceedings, for pur- 
poses of statutory construction. Gen. 
Code, § 26.—State ex rel. Cleveland Ry. 
Co. v. Atkinson, 84 N.E.2d 233, 138 
Ohio St. 157. 

Ohio App. Where an action is com- 
menced on and after the effective date 
of an amending or repealing statute 
relating to the remedy, the amended 
or repealing, and not the prior, statute 
is applicable in the absence of any 
contrary expression of intent in the 
amending or repealing statute, regard- 
less of the time that the cause of ac- 
tion arose. Gen.Code, § 26.—In re 
Chambers’ Estate, 36 N.H.2d 175, ap- 
aia get a 24 N.E.2d 601, 136 Ohio 

t. 4 

Tex.Civ.App. An amended _ statute 
should not be so construed as to de- 
prive one party of a right of action, or 
the other of a defense that existed prior 
to the amendment.—Wichita Falls & 8. 
R. Co. v. Lindley, 143 S.W.2d 428, error 
dismissed, judgment correct. 
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Cal.App. The sections of Business 
and Professions Code providing that 
no proceeding commenced before code 
takes effect, and no right accrued, shall 
be affected by code, do not manifest 
a legislative intent, when applied to 
complaints against physicians for pro- 
fessional misconduct, to save only ac- 
tions commenced prior to repeal of 
Medical Practice Act and to remit of- 
fenses committed prior to date on 
which code became effective where com- 
plaints had not been instituted prior 
to such date. Gen.Laws 1931, Act 
4807, § 14; St.1937, pp.’ 1230, 1254, 
1274, 1325, §§° 2, 4, 2002, 2377, 30003. 
—Sobey v. moto e Tee P.2d 868. 


Cal.App. The repeal without a saving 
clause or provision of a statute impos- 
ing a license tax or fee takes away the 
right to collect an unpaid tax which is 
due even though a suit to collect the 
tax is pending.—California Employment 
Commission v. Arrow Mill Co., 114 P.2d 
Uiciie 

By the repeal of statutes which au- 
thorize the making of assessments and 
the collection thereof, not only the rem- 
edy for the collection of an assessment 
but also the lien or right is taken away, 
although expenses have been incurred 
on the faith of such assessment,—Cali- 
fornia Employment Commission y. Ar- 
row Mill Co., 114 P.2d 727. 

Colo. Generally, powers derived 
wholly from a statute are extinguished 
by its repeal, and hence no _ proceed- 
ings can be pursued under the repealed 
statute, though begun before the re- 
peal, unless such proceedings be au- 
thorized under a special clause in the 
repealing act.—Vail v. Denver Bldg. & 
Const. Trades Council, 115 P.2d 389. 

The statute providing that the 
amendment or repeal of any statute 
shall not have the effect to release, ex- 
tinguish, modify or change, in whole or 
in part, any penalty, forfeiture, or lia- 
bility, either civil or criminal, which 
shall have been incurred under such 
statute, and the act so amended or re- 
pealed shall be treated as still remain- 
ing in force for the purpose of sustain- 
ing all proper proceedings for the en- 
forcement of such penalty, forfeiture, 
or liability, unless the new statute ex- 
pressly provides to the contrary, is to 
be given the same effect as a saving 
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‘the effective date thereof, it cannot ap- clause in the repealing stat 


‘itself, 
but it has no application to acts other 
than those which relate to a penalty, 
forfeiture, or liability incurred under 
such statutes. ’35 C.S.A. ¢. 159, § 4 
Vail vy. Denver Bldg. & Const. Trades 
Council, 115 P.2d 389. 


§ 723 : 

N.Y.City Ct. An act which, when 
done, was made unlawful by_ statute, 
does not have its taint removed by the 
subsequent repeal of the statute so as 
to authorize one party to recover the 
proceeds of the illegal transaction.— 
Abrams v. Meyerowitz, 24 N.Y.S.2d 345, 
175 Mise. 625. 

Pa. The repeal of a statute cannot 
deprive plaintiff of his cause of action 
under it for damages for injury to per- 
son or property.—Rebel v. Standard 
ean eny. Mfg. Co., 16 A.2d 534, 340 

a. ; 
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Cal.App. By the repeal of statutes 
which authorize the making of assess- 
ments and the collection thereof, not 
only the remedy for the collection of 
an assessment but also the lien or 
right is taken away, although expenses 
have been incurred on the faith of such 
assessment.—California Employment 
samp isston v. Arrow Mill Co., 114 P. 


§ 727 

Ark. Whenever a statute from which 
a court derives its jurisdiction in a 
particular case is repealed, the court 
cannot proceed under the repealed stat- 
ute, even in suits pending at the time of 
the repeal, in the absence of a saving 
clause in repealing statute with re- 
spect to pending suits.—Fort Smith 
Gas Co. v.-Kineannon, 150 S.W.2d 968. 

Cal.App. The repeal without a sav- 
ing clause or provision of a statute im- 


- posing a license tax or fee takes away 


the right to collect an unpaid \tax 
which is due even though a suit to col- 
lect the tax is pending.—California 
Employment Commission y. Arrow Mill 
Co., 114 P.2d 727. ; 


Nothing less than a plain exception 
of existing cases or claims from the op- 
eration of the repealing act or a con- 
tinuance of the same system of taxa- 
tion under new regulations will save 
pending cases or claims from a repeal 
of statute authorizing the making of 
assessments and the collection thereof. 
—California Employment Commission 
v. Arrow Mill Co., 114 P.2d 727. 

_Colo. Where a statute gives certain 
rights of action on grounds of public 
policy, no vested rights as to the con- 
tinuance thereof are conferred, and 
notwithstanding the existence of a gen- 
eral saving statute, the repeal of the 
provision takes away all its benefits as 
regards incomplete actions existing at 
the time of the repeal, whether they be 
pending in appellate or trial courts.— 
Vail v. Denver Bldg. & Const. Trades 
Council, 115 P.2d 389. : 

Il.App. The unconditional repeal of 
a special remedial statute without a 
saving clause stops all pending actions 
where the repe&l finds them, and, if 
final relief has not been granted be- 
fore repeal goes into effect, it cannot 
be granted afterwards, even if. judg- 
ment has been entered and cause 
pending on appeal.—Cooney vy. F. Lan-. 
don Cartage Co., 32 N.H.2d 403, 308 Il. 
App. 444, 

Ohio The statute dealing with the 
effect of amendment or repeal of a 
statute on’ pending actions, prosecu- 
tions, or proceedings is a salutary stat- 
ute and should be preserved against 
emasculation by judicial interpretation, 
and it must be read in connection with 
every amending and repealing statute 
which affects pending actions, prosecu- 
tions, or proceedings or existing causes 
of action, prosecutions, or proceedings, 
for purposes of statutory construction. 
Gen.Code, § 26.—State ex rel. Cleveland 


Ry. Co. v. Atkinson, 34 N.B.2 3e 
138 Ohio St. 157,00" Pitee 
Ohio App. Where an action is com- 


menced on and after the effective date 
of an amending or repealing statute 
relating to the remedy, the amended 
or renealing, and not the prior, statute 
is applicable tn the absence of any con- 


trary expression of intent in the 


Dy 


amending or repealing statute, regard- 
less of the time that the cause of 
action arose. Gen.Code, § 26.—In re 
Chambers’ Estate, 36 N.H.2d 175, ap- 
peel sg saslased 24 N.B.2d 601, 186 Ohio 

5 2. : ; 

Pa.Super. Where jurisdiction of a 
cause depends upona statute, repeal of 
the statute without a reservation as to 
pending cases deprives the court of all 
jurisdiction which the act conferred. 
—Commonwealth vy. Gross, 21 A.2d 238. 
145 Pa.Super. 92. 


28 
Minn. The “saving clause’ in a stat- 
ute simply limits the scope of the re- 
peal.—C. Thomas Stores Sales System 
v. Spaeth, 297 N.W.. 9. 
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D.C.Pa. A court will take notice of 
all acts of Congress so that_in com- 
plaint to recover under the Securities 
Act, paragraph setting forth a section 
of the act defining securities was re- 
dundant, but in view of the fact that 
it did not prejudice defendant, it would 
not be stricken out. Securities Act of 
1933, ,§ 2(8), 15. U.S.C.A. § 77b(3).— 
Gross v.-Independence Shares Corpora- 
tion, 36 F.Supp. 541. 

Cal.App. In consolidated actions 
against harbor district and port di- 
rector for injuries sustained when au- 
tomobile driven by port director col- 
lided with automobile in which plain- 
tiffs were riding, plaintiffs were not 
required to allege terms of section of 
Vehicle Code imposing liability upon 
a district established by law for negli- 
gent operation of an automobile by an 
employee acting within scope of his 
employment and expressly conferring 
right to bring suit against such dis- 
trict upon such a cause of action in 
their complaints, since court would 
take ‘judicial notice of the section. 
Vehicle Code, § 400, St.1935, p. 152.— 
Shields v. Oxnard Harbor Dist., 116 P. 
2d, 121, 

Fla. The circuit court and Supreme 
Court must take judicial cognizance of 
special acts curing irregularities in mu- 
nicipal tax assessments not amounting 
to denial to due process of law, and of 
Charter Act overcoming lack, if any, 
of due process of law in connection 
with assessment of municipal tax, by 
providing that tax should be enforced 
by proceeding in chancery with notice 
duly served on property owner, and 
such acts need not be pleaded if plead- 
ing of party seeking to rely on acts 
sets forth facts bringing case within 
the acts. Acts 1911, c. 6323; Sp.Acts 
1933, ec. 16309; Sp.Acts 1939, c. 19683. 
—Jones y. City of Arcadia, 3 So.2d 


338. 

Iowa. Under statute providing that 
in negligence action by employee 
against employer or by passenger 
against common carrier, defendant 


shall have burden of proving contribu- 
tory negligence, and that in such cases 
eontributory negligence may be plead- 
ed in mitigation of damages, servant 
need not specifically plead provisions 
of statute, but it is essential only that 
pleading aver and proof establish facts 
sufficient to render statute applicable. 
Code 1939, § 11210.—Band y. Reinke, 
298 N.W. 865, 230 Iowa 515. 

Mich. The court rule, providing that 
where a breach of statutory duty is 
alleged the statute shall be cited in 
eonnection with such allegation, was 
intended to prevent surprise. Court 
Rule No. 19, § 2.—Grud v. Warren, 298 
N.W. 276, 297 Mich. 546. 
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D.C.Pa. In action for income tax 
overpayment allegedly made. by  cor- 
porate taxpayer as result of denial of 
eredit for income taxes paid to Proy- 
inee of Quebec, Canada, under the Que- 
bec Mining Act, it was necessary to 
plead the pertinent provisions of such 
act and the complaint would be sub- 
ject to motion for more definite state- 
ment, Federal Rules of Civil Proce- 
dure, rule 12(e), 28 U.S.C.A. following 
section 723¢c.—Keasbey & Mattison Co. 
v. Rothensies, 1 F.R.D. 626. 

Ala. If the law of another state is 
merely as stated in a statute, setting 


out the statute in the pleadings is suf- 
ficient, whereas if such law appears in 
one or many decisions of that state, 


the opinions should not be copied but 


an epitome of the law stated in them 
as a fact should be set out.—Equitable 
Life Assur. Soc. of U.S. v. Brandt, 198 
So. 595. 

_In action on life policies, a plea set- 
ting out certain statutes of another 
state in full, and a short extract from 
an opinion by a court of that state, 
and then quoting from other opinions 
and copying one in full, without stat- 
ing the “law altogether’, including the 
statute and its interpretation, so as 
to present an issue of fact respecting 
the exact law of that state on the sub- 
ject, was violative of requirements for 
pleading the law of another state— 
Equitable Life Assur. Soc. of U. S. v. 
Brandt, 198 So. 595. 

In action on life policies issued by 
a New York insurance company, plea 
averring that, under New York law, 
where quoted provisions of statute have 
been substantially embodied in a life 
policy, the policy lapses at expiration 
of 31 days from due date of an un- 
paid premium, except as to the right 
of policy owner to elect one of quoted 
options within three months, and the 
right to reinstate the policy, and that 
where insured dies more than 31 days 
after due date and less than three 
tmonths thereafter the insurance is con- 
tinued as, paid-up extended term insur- 
ance, conforms to requirements for 
pleading the law of another state. In- 
surance Law N.Y. §§ 88, 101.—Equita- 
ble Life Assur Soc. of U. S. v. Brandt, 
198 So. 595. 

Mo.App. Although foreign law upon 
which action or defense rests must be 
pleaded, foreign law which is not itself 
basis of cause of action or defense, but 
is merely evidentiary, may be proved 
without having been specially pleaded. 
—Gray v. Metropolitan Life Ins. Co., 
150 S.W.2d 563. 


Ala. In action on life policies is- 
sued by New York insurance company, 
where law of New York was properly 
pleaded, such law_could be proven by 
the statutes quoted in the plea, by de- 
cisions of New York courts, and by tes- 
timony of competent witnesses. Code 
1923, § 7710.—Equitable Life Assur. 
Soc. of U. S. v. Brandt, 198 So. 595. 


STEAM 


§ 6 

N.D. A complaint alleging that con- 
tract between customer and public util- 
ity for extension of steam heat mains 
to customer’s building was not ap- 
proved by or filed with the Board of 
Railroad Commissioners as required by 
statute, that at time of execution of 
contract and performance thereof cus- 
tomer was unaware that contract was 
unlawful, and that public utility false- 
ly represented that there was no other 
way in which customer could secure 
extension except by paying amount of 
money specified in the contract, and 
customer relied on such false represen- 
tations, alleged sufficient facts to enti- 
tle customer to rescind contract. Comp. 
Laws Supp.1925, § 4609c16.—Lyons v. 
Otter Tail Power Co., 297 N.W. 691. 
70 N.D. 681. : 
In action against public utility by 
customer to rescind unlawful contract 
for extension by public utility of steam 
heat mains to customer’s building, and 
for restitution of benefits conferred on 
publie utility by customer in the per- 
formance thereof, the fact that custom- 
er could not restore benefits received 
by him as result of public utility’s per- 
formance would not bar restitution by 
public utility to extent that benefits 
conferred on public utility might ex- 
ceed those received by customer. Comp. 
Laws Supp.1925, § 4609c16.—Lyons vy. 
Otter Tail Power Co., 297 N.W. 691, 
70 N.D. 681. 


7 
N.D. Where undisputed evidence in 
rate case of reproduction cost disclosed 
a substantial increase in the value of 
property of public utility maintaining 
electric, gas and steam heat depart- 


_— 


pat 


ments, over the property’s original | 
cost, it was duty of railroad commis- | 
sioners to give consideration and effect _ 
to that evidence as a major factor in 
reaching commissioners’ finding of — 
‘fair value’ on which the utility was 
entitled to earn a return. Comp.Laws 
Supp.1925, § 4609c37.—Northern States 
Power Co. v. Board of Railroad Com’rs, 
298 N.W. 423. , Ua ae 
If additions by public utility main- 
taining electric, gas and steam heat de- — 
partments were completed and in use, 
value of additions should be allowed 
by railroad commissioners in rate case 
in determining “fair value’ on which 
utility was entitled to earn a return. 
Comp.Laws Supp.1925, § 4609c37— 
Northern States Power Co, v. Board of 
Railroad Com’rs, 298 N.W. 423. re 
Where railroad commissioners in rate _ 
case had before them the entire his- — 
tory of public utility maintaining elec- 
tric, gas and steam heat departments, 
showing successful operation of utility 
over a long period of years, it was the _ 
duty of the commissioners to consider, ‘ 
determine and give effect to the go- — it 
ing concern value of the utility in es- is 
tablishing a rate base. Comp.Laws 
Supp.1925, § 4609c37.—Northern States 
Power Co. v. Board of Railroad Com’rs, _ 
298 N.W. 423. org 
The fact that depreciation of the — 
property of a public utility maintain- mele 
ing electric, gas and steam *heat de- — 
partments was computed by railroad 
4 


commissioners in rate case on the basis 
of the property’s actual physical econ- i 
dition, rather than on a salvage basis, 
could not be construed as an allowancaaien 
of “going concern value’, con Le 


Supp.1925, § 4609c37.—Northern States 
Power Co. v. Board of Railroad Com’rs, 
298 N.W. 4238. Sg 

In proceeding before the railroad — 
commissioners to determine rates for 
public utility maintaining electric, gas 
and steam heat departments, it would BY 
have been proper for commissioners to jaa 
have allowed utility’s investigation cost 
incurred in preparation for rate case, — 
apportioned over a period of years. 
Comp.Laws Supp.1925, § 4609¢c37.— | 
Northern States Power Co. v. Board of © 
Railroad Com’rs, 298 N.W. 423. sy 

In making allowances for operating 
costs or expenses of public utility — 
maintaining electric, gas and steam 
heat departments, it was duty of rail- 
road commissioners in rate case to al- 
low such amounts as in its judgment ~ 
were necessary, but the judgment ‘ 
should have been a judgment based on 
the evidence, and the commissioners 
should not have disregarded undisput- : 
ed evidence of actual expenditures, and 
should not have substituted therefor 
its opinion of what the expenditures _ 
for any specific purpose ought to have ~ 
been. Comp.Laws Supp.1925, § 
4609¢c37.—Northern States Power Co. v. . 
Board of Railroad Com’rs, 298 N.W. 
423. 

Where undisputed evidence in rate 
case disclosed that public utility, , | 
maintaining electric, gas and steam ~ 
heat departments, had expended $8,- 
476.01 for legal services during year 
immediately preceding rate case, and 
there was no evidence tending to show 
that such expenditures were wasteful 
or extraordinary, or that such services 
would cost less in the future, an an- 
nual allowance of $3,000 for attorney's 
fees was too great a departure from 
the unchallenged proof to be account- 
ed for as a reasonable exercise of f 
judgment by _ railroad commissioners. 
Comp.Laws Supp.1925, § 4609¢37.— 
Northern States Power Co. vy. Board 
of Railroad Com’rs, 298 N.W. 423. : 

Where evidence in rate case before 
railroad commissioners showed an 
itemized list of dues and donations 
by publie utility maintaining electric, 
gas and steam heat departments, to- 
falling $4,638.94 which the utility had 
paid out during the year immediately 
preceding the inquiry, a finding that 
some but not all of such dues and 
donations were properly chargeable to 
operating expenses without specifying 
which were proper and which were not, 
and an allowance of $3,000 for all the 


as 


purposes listed, was, in absence of any 


+ 


or that expenditure for any particular 
_ purpose was excessive, an attempt to 
control the management of a utility 
and beyond the powers of the rail- 
. road commissioners. Comp.Laws Supp. 
1925, § 4609c37.—Northern States Pow- 
er Co. vy. Board of Railroad Com’rs, 
_ 298 N.W. 423, 
_ In proceeding before railroad com- 
missioners to determine reasonableness 
_ of rates of public utility maintaining 
electric, gas and steam heat depart- 
ments, a “lump sum” allowance for 
operating costs at a figure substantial- 
- ly less than the amount which the 

_ utility claimed, and which it offered 
evidence to prove was necessary, made 
on findings which did not disclose the 
extent to which the utility’s claims 
had been allowed, reduced, or rejected, 
was made on insufficient findings of 
tact: Comp.Laws Supp.1925, 
~4609¢c37.—Northern States Power Co. 
v. Board of Railroad Com’rs,.298 N. 
“OW. 423. ‘ 

In investigation of a public utility 
- maintaining electric, gas, and steam 
heat departments, for purpose of es- 
tablishing a rate base, railroad com- 
Missioners were required to make find- 


. STIPULATIONS 


_ Ky. Generally, “stipulations” are of 

two classes, one relating to evidence 

and the other relating to procedure.— 

World Fire & Marine Ins. Co, v. Tapp, 
51 S.W.2d 428, 286 Ky. 650. 


a, §4 | 
_ Pa.Com.Pl. Inasmuch as Dauphin 
County Rule of Court No. 4 providing 
_ that “agreements of attorneys touching 
- the business of the Court must be in 
writing” was intended to prevent. con- 
_troversies among counsel, it need not 
‘be enforced in this case because there 
is no controversy.—General State Au- 
_ thority to Use of Myers v. U. S. Fi- 
 delity & Guaranty Co., 49 Dauph. 261. 
Bi Tex.Civ.App. Where agreements. be- 
_ tween counsel are not reduced to writ- 
ing as required by court rule, the court 
will not decide between conflicting af- 
fidavits of opposing counsel asserting 
and denying such agreements, but will 
_ leave the parties as though no agree- 
ment had been made, Rules of Courts 
of Civil Appeals, rule 46.—Hooe vy. Tex- 
_ as Fire & Casualty Underwriters, 151 
» S.W.2d 310, 


_ Cal.App,, 


8 

aes Where counsel for plaintiff 
j stated that plaintiff was 20 years of 
age at a certain time and procured a 
stipulation from opposing counsel to 
. that effect, plaintiff who knew that 
he was older should in fairness-_to 
court and his own counsel have cor- 
_ rected the error and under the cir- 
eumstances the stipulation was not 
binding upon .opposing counsel. St. 
1937, p. 271 et seq. §§ 3706-3709.— 
. Ee y. Ocean Shore R. R., 109 P.2d 

aw 032. 
N.Y.App.Div. Where the state stipu- 
lated in open court, in proceeding to 
perpetuate testimony, that reteree 
should engage stenographer and that 
- stenographer’s fees should be added to 
-  referee’s fees and taxed accordingly, 
the state could not repudiate such 
stipulation on. ground that it was not 


in writing.—Application of Callahan, 28 , 


oe N.Y.S8.2d 980, 262 App.Diy.. 398. 

nis § 12 
Cal.App. 
attorney can bind client in any of 
steps of action or proceeding by agree- 
ment filed with clerk, or entered upon 
minutes of court, and not otherwise, 
does not militate against binding ef- 
fect of stipulation entered into and 
executed by parties in open court and 
duly reported in the proceedings of the 
trial, Code Civ.Proc. § 283.—Cathcart 

y. Gregory, 113 P.2d 894, 


- @€laim of bad faith on part of utility 


The statute providing that 


RS AS ae apa rn ak 
Ved Ss 


aus 
Utah. Amounts paid by 
trix to creditors of estate who pre- 


sented no claims in probate proceed- | 


ings could not be deducted from gross 
estate for inheritance tax purposes on 


‘ground that a stipulation was entered 


into between Attorney General and at- 
torney for estate that if administra- 
trix’ petition for final distribution were 
granted no inheritance tax would be 
due, and that, as consequence, admin- 
istratrix was lulled into allowing stat- 
utory period to-run and into paying 
debts thereafter, where stipulation was 
limited to event of approval of order 
by court, which approval had not 
been given, and was dated more than 
one year after death of deceased. Rev. 


S$t.1933, §§ 80-12-8, 102-9-1, 102-9-2, 
102-9-4,—In re Jones’ Hstate, 104 P. 
2d 210. ( 
§ 1s 
Wis. An agreement, made _ before 


Public Service Commission by counsel 
for two cities, that one of them would 
pay the other for water furnished 
thereby at rate to be determined by 
commission’s order until effective date 
of such order, subject to right of ap- 
peal therefrom, was comparable_ to 
stipulation in open court and binding 
on both cities. St.1933, §§ 196.19(1), 


196.20(2).—City of Milwaukee y. City 
of West Allis, 294 N.W. 625. 
8 19 
C.C.A.10. An erroneous stipulation 


of legal effect of admitted facts regard- 
ing whether proceeds from mined ore 
constituted income was not binding 
upon court and should be disregarded. 
—London-Butte Gold Mines Co. v. Com- 
reed of Internal Revenue, 116 F.2d 


Tex.Civ.App. An agreement made by 
counsel for adverse parties that, in 
support of jury’s answer to agreed 
question, trial court should find all 
issues raised by. pleadings and with 
support in the evidence, and that de- 
fendant reserved right to insist upon 
his motion for an instructed verdict 
and to complain of trial court’s ruling 
thereon if against him was an agree- 
ment which parties had right to make, 
and it was duty of trial court to en- 
force it—Harly v. Burns, 142 S.W.2d 
260, error refused. 

§ 28 

N.Y¥.Sup. The granting of defend- 
ant’s motion to amend its answer did 
not require a new motion by plaintiff 
which had moved to strike out part of 
answer and for judgment on the plead- 
ings, where defendant’s counsel, not 
seeking mere delay, requested that an- 
sSwer as amended, be deemed one of 
the pleadings the same as though 
specified in plaintiff’s notice of motion 
since that request would be regarde 
as a stipulation, and the amended an- 
swer would be treated as defendant’s 
pléading on plaintiff’s motion to strike 
and for judgment.—Nassau County vy. 
Kensington Ass’n, 21 N.Y.S.2d 208. 


§ 30 
Cal.App. Evidence upon issues in a 
case may be limited in accordance with 
a stipulation of the respective parties. 
—Morrow v. Morrow, 105 P.2d 129. 


Ohio. A defendant who waived the 
production and preliminary proof of 
a municipal ordinance fully pleaded 
in plaintiff’s petition, and who reserved 
only the right to object to the ordi- 
nance on ground of incompetency, ir- 
relevancy, and immateriality, was 
bound as fully as if sufficient prelim- 
inary proof had been made and the 
ordinance had been offered in evidence. 
—Page y. Wieland, 28 N.E.2d 583, 137 
Ohio St. 198. 


In an action brought originally in a' 


state court, a competent, relevant, and 
material municipal ordinance, when ad- 
mitted by the parties to be in force 
and to be accurately pleaded in the 
petition, with the defendant reserving 
only the question of admissibility, be- 
comes the “law of the case’ like a 


domestic statute, and is not required‘ 


to be formally offered in evidence.— 
Page v. Wieland, 28 N.H.2d 583, 137 
Ohio St, 198. 


administra- p 


Ue 
ay rit 


_N.Y.Ct.0 


tice Act commencing with section ae 
thorizing parties to an action to stip- 
ulate in writing that testimony of a 
witness may be taken by _ deposition 
and entitled “Testimony by deposi- 
tion,” but section of Civil Practice Act 
concerning power of a court to require 
discovery is not embraced within pro- 
visions of the subdivision. Court of 
Claims Act, § 17, subd. 2; Civil Prac- 
tice Act, §§ 298, 324.—Dunbar & Sulli- 
van Dredging Co. y. State, 21 N.Y.S. 
2d 937, 174 Mise. 743. 


§ 40 

Cal.App. Where parties stipulated 
that writ of supersedeas might issue, 
the District Court of Appeal granted 
the writ staying the trial pending de- 
termination of appeal from order de- 
nying motion for change of place of 
tahoe yaar v. Pecora, 104 P.2d 


§ 41 i 

N.Y.App.Div. Parties could not stip- 
ulate to dispose of one contested item 
from an executor’s account separately, 
without waiting for such item to be 
passed upon in the final accounting.— 
In re Flanagan’s Hstate, 28 N.Y.S.2d 
818, 262 App.Div. 903. 

§ 42 

U.S.lowa. In determining whether 
the Iowa Use Tax Act applied to mail 
order sales solicited in Iowa by an Il- 
linois corporation, stipulation that ad- 
vertisements had been printed by re- 
tail stores of the Illinois corporation 
in the State of Iowa, advertising. not 
only retail merchandise, but the ability 
to complete service through the use 
of a catalog, meant that the corpora- 
tion had solicited mail order sales in 
Iowa; it being immaterial that the 
solicitation was done through local 
advertisements rather than directly by 
local agents. Code Iowa, 1939, § 
6943.102 et seqa.—Nelson v. Montgom- 
ery Ward & Co., 61 S.Ct. 593, reversing 
Montgomery Ward & Co. v. Roddewig, 
292 N.W. 142, certiorari granted Rod- 
dewig v. Montgomery Ward & Co., 61 
S.Ct. 34. 

C.C.A.3. A stipulation that son had 
lodged proof of claim for reimburse- 
ment against father’s estate, a copy 
of which was attached to stipulation, 
did not admit that payments made by 
son were made under a mistake. of 
fact merely because it was so stated 
in the son’s claim, so as. to preclude 
the Board of Tax Appeals from find- 
ing that the payments were not made 
under a mistake of fact in determin- 
ing whether the amount of the claim 
allowed by state court pro forma was 
deductible from gross estate, for pur- 
pose of federal estate tax. Revenue 
Act 1926, § 303(a) (1), as amended by 
Revenue Act 1932, § 805, 26 U.S.C.A. 
Int.Rey.Acts,. page 232.—Virst-Me- 


chanics Nat. Bank of Trenton vy. Com-— 


missioner of Internal Revenue, 117 
E.2a 2. 
©.C.A.Pa. In suit for infringement 


of copyright, a stipulation, that.accord- 
ing to records in office of recorder of 
copyrights copyrighted pamphlet was 
published on a specified date and cer- 
tificate of registration issued on a 
specified date, merely stipulated what 
such records would show and did not 
establish when edition of pamphlet 
bearing required copyright notice was 
published, where it appeared notice on 
early edition was defective.—Krafft v. 
Cohen, 117 F.2d 579, reversing Kraft 
vy. Cohen, 82 F.Supp. 821. 

D.C,N.Y. In patent infringement suit 
based on a patent for composition and 
method of using it, stipulation that all 
customers of defendant who have used 
composition were licensees or lessees of 
a machinery company from whom pat- 
ented machines were procured, and 
which machines were used by custom- 
ers pursuant to agreement granting to 
customers a right and license to use ma- 
chines in their “intended manner’’, was 
not sufficient ‘to establish license in fa- 
vor of defendant's customers to pur- 


ae chase from any source 
“tion covered by patent in suit.—B. B. 


Chemical Co. v. Cataract Chemical Co., 


35 F.Supp. 586, second case, amending 
35 F.Supp. 586, first case, adhering to 
31 F.Supp; 374. 

__ilApp. In action to recover for cut- 
ting six shade trees from plaintiff’s 
land without plaintiff’s consent, where 
at time of vacating judgment for plain- 
tiff in the sum of $100 granted in an 
ex parte hearing, parties 
that $84 was value of trees, a judg- 
ment for plaintiff asséssing damages 
of $1 and costs was improper, and 
judgment would be entered in Appel- 
late Court for plaintiff for $84 and 
eosts, but in view of stipulation, dam- 
ages would not be doubled under pro- 
visions of Criminal Code. Smith-Hurd 
Stats. c. 38, § 435.—2063 Lawrence Ave. 


Bldg. Corporation vy. Biedl, 31 N.H. 
2d 405, 308 Til.App. 320. 
Mo.App. When a stipulation of facts 


is considered with reference to defend- 
ant’s demurrer: to the evidence, the lan- 
guage used in the stipulation must be 
liberally construed and all inferences 
favorable to  plaintiff’s _ contention 
drawn therefrom.—Bradford v. Kurn, 
146 S.W.2d 644. 

Mont. Where stipulation for settle- 
ment of wife’s execution and garnish- 
ment proceeding in Washiigton to en- 
foree payment of alimony under Wash- 
ington divorce decree recited that stip- 
ulation was without prejudice to rights 
of parties in the cause or in cause 
pending in Montana Supreme Court to 
recover unpaid alimony, payments 
made by husband and accepted by 
wife under the stipulation did not re- 
sult in abandonment by wife of ap- 
peal in Montana Supreme Court.—Hs- 
peland v. Espeland, 109 P.2d 792. 


N.Y.App.Div. A stipulation of settle- 
tment did not terminate the action, but 
when motion to vacate the stipulation 
or to relieve defendants therefrom was 
made, the action was puily pending.— 
Isler vy. Isler, 24 N.Y¥.S.2d 4 

Where stipulation of settlement ob- 
ligated plaintiff to obtain a_ release 
from his former wife or an adjudica- 
tion respecting her interest in the 
property involved, provisions prescrib- 
ing what defendants should do if they 
received such release or adjudication 
did not exclude es ppieetione 
Isler v. Isler, 24 N.Y.8.2 


Okl. In view of the vid that the 
- Supreme Court has not defined the 
terms ‘‘Record” and “Records,” as ap- 


plied to proceedings before the Secre- 
tary of State to test the sufficiency of 
an initiative petition, it could not be 
said as a matter of law what the par- 
ties to a stipulation meant when they 
used those terms.—In re Initiative Peti- 
tion No. 158, State Question No. 229, 
106 P.2d 786. 

Pa.Super. A contract providing for 
the leasing of an automobile to lessee 
for a definite term, for which he was 
to pay a stipulated rental, for return 
of the automobile to the lessor at the 
expiration of the term and for lessee’s 
purchase of automobile during term 
of lease for stated amount, was a 
‘“bailment” Jease and was to be so 
considered in determining rights of 
parties notwithstanding stipulation of 
counsel in action on the contract that 


it was a “conditional sales contract’’. 
—W. K. Wetherill & Co. vy. Scheffel, 
18 A.2d 680. 


Tenn.App. Stipulations are to be 
encouraged for they save expense and 
time of counsel and the courts.—Brown 
y. McCulloch, 144 8.W.2d 1. 

Stipulations should be construed in 
view of the issues involved in the 
Dg dine— ETONE v. McCulloch, 144 S. 
W.2d 1. 


§ 47 

Cal.App. In action which was. com- 
menced by a guardian of incompetent 
and subsequently was prosecuted by 
the incompetent upon being restored 
to competency, error in designation 
of party plaintiff in the  guardian’s 
pleadings was ‘waived’? when defend- 
ant entered into stipulation substitut- 
ing incompetent as individual plaintiff, 


42, C.J, ANNO.—316 


ee ana hive: eoniBoat. 


stipulated | 


- STIPULATI( ONS 


shiantin Vv. Pacific Southwest Royalties, 
106 P.2a 443. 

Any tie in proof of authority of 
guardian for incompetent to take ac- 
tion concerning realty belonging to in- 
competent was ‘‘waived’”’ by stipula- 
tion substituting the incompetent as a 
plaintiff in the action since the incom- 
petent was the “real party in interest.” 
-—Martin y. Pacific Southwest Royal- 
ties, 106 P.2d 448, 

Ky. A stipulation that certain sum 
was due from owner to contractor for 
building house was binding, notwith- 
standing that, as a matter of fact, own- 
er did not owe the sum.—Young v. 
Porter-Leach Hardware Co., 148 S.W 
2d 718, 285 Ky. 626. 

Miss. Whatever reservations the 
highway commission could lawfully al- 
low in a deed from an owner of land, 
the commission may allow and stipu- 
late in a petition for condemnation, 
and when so stipulated the terms are 
as binding on the commission as if the 
same stipulations had been contained 
in a deed from the owner. Code 1930, 

4989 et seq.—Dantzler v. Mississippi 
pes Highway Commission, 199 So. 
N.J. Where, in action against guar- 
antor, parties stipulated that, if court 
found that guaranty agreement extend- 
ed to credit extended to principal, 
guarantor was liable for a certain sum, 
guarantor could not complain of judg- 
ment on ground that guarantor was 
deprived of any remedy by way of 
subrogation, since the court having de- 
cided matter upon pleadings and con- 
tract, and, in accordance with stipula- 
tion, parties were bound thereby pele 
shul v. Astor Coal Distributors, 16 A 
2d 619, 125 N.J.L. 643. 

N.M. In action to quiet title to 
mineral interests on theory that deed 
was a forged and altered instrument 
and to cancel deed, stipulation of par- 
ties was accepted as true.—Mosley v. 
Magnolia Petroleum Co., 114 P.2d 40, 
45 N.M. 2380. 

N.Y.Mun.Ct. Beneficiary’s stipula- 
tion, in supplementary proceedings 
brought by his judgment creditor, as- 
Signing portions of two installments 
of monthly annuities payable to bene- 
ficiary under ‘provisions of a will, 
would not “estop” beneficiary from as- 
serting invalidity of stipulation as vio- 
lative of statute prohibiting assign- 
ment by beneficiary of his interest in 
a trust for the receipt of income of 
personal SALA SIE Personal Property 
Law, § aaa Ge v. Vanneck, 25 
Ny 83a 3 

48 


8 
©.C.A.N.C. In action on accident pol- 
icy, parties were not bound by conces- 
sion made in a companion case in the 
North Carolina state courts, which 
concessions were made solely with ref- 
erence to the actions in the state courts. 
—Gorham y. Mutual Ben. Health & 
Accident Ass’n of Omaha, 114 F.2d 97. 
Utah. A _ stipulation between Attor- 
ney General for the state and attorney 
for estate that if administratrix’ peti- 
tion for final distribution were granted 
by court no inheritance tax would be 
due did me bind tax commission. Rev. 
S$t.1933 80-12-8.—In re Jones’ HEs- 

tate, ia’ P.2d 210. 


51 

App.D.C. A court cannot be deprived 
by stipulation of its power to give 
equitable relief, and wherever justice 
requires, a court may set aside a stipu- 
lation and the power to set aside ex- 
tends to a time stipulation.—Laughlin 
v. Berens, 118 F.2d 193. 

N.Y.Sup. The court has inherent 
power to interfere on motion with a 
stipulation made in the course of a 
trial which still leaves the action pend- 
ing and thus subject to the court’s 
control. Rules of Civil Practice, rule 
301.—Manufacturers Mut. Fire Ins. Co. 
of Rhode Island v. Hopson, 25 N.Y.S.2d 
502, 176 Misc. 220. 

§ 52 

C.C.A.3. Upon consideration of stip- 
ulation filed in a proceeding to review 
a decision of the Processing Tax Board 
of Review redetermining a deficiency in 


the tax imposed by the sinintamietaers 
of Internal Revenue to the effect that 
after the judgment of the Circuit Court — 
of Appeals in another case a similar 
judgment might be entered in the pro-- 
ceeding on motion by either party and 
upon consideration of another subse- 
quent stipulation filed by counsel Oni 
both sides, the decision of the board. 
was affirmed.—Lauterbach Bakery v. — 
Commissioner of Internal ‘Revenue, ue 
F.2d 898. renee ; 
8 54 Pas Lind ey 
Pa.Super. In action on notes, sepa 
rate affidavit of defense which was 
filed by one of defendants and which ee 
raised entirely new issue and an af- 
firmative defense after pleadings vere 
closed and case was at issue, could be 
considered, notwithstanding that trial 
court would not have abused its dis- — 
cretion if it had refused to allow af- Be 
fidavit to be filed 10 years after bring- 
ing of action and over 4 years after 
alleged payment of notes, where affida-— ie 
vit was filed 17 months before trial, — 
and use plaintiff to whom legal plain- — 
tiff was averred to have indorsed the 
notes did not complain of ae atid 


and use plaintiff’s counsel had entere 
into stipulation that statement of claim 

should be treated as having been. 
amended to show transfer of notes to — 
use plaintiff. 12 P.S. § 383,—Lit Bros, ay 
fo Ue of Kaplan v. Goodman, | Bn et 


§ 56 . 
Cal.Avp. If a _ stipulation between : 
plaintiff and defendant providing 
defendant should have 10 days atte’ : 
written notice from plaintiff — within — 
which to demur or answer amended > Ps 
complaint was of doubtful construction, me 
acts of parties in further conduct — S he 
proceedings could be resorted to a 
determining intent of parties! == eine Bt 
hurst Packers v. Superior Court of ‘Ala- -* 
meda County, 116 P.2d 487. ie 
4 


agreement for extension of time fOr, 
defendant to answer or plead, court — 
rule providing that no private agree- a 
ment or consent between parties to a 

cause, or their attorneys, respecting the SS 
proceedings in a cause which shall be 

denied by either party, shall be binding © : 
unless agreement shall have been made— a 
in open court or unless evidence there- — 

of shall be in writing subscribed by — 
party or his attorney against whom it. 9 
is alleged, was not applicable, Michi- — 

gan Court Rules, rule 11.—Kruizenga £ 
v. Fuller, 299 N.W. 787, 299 Mich. 9. | 3 


§ 59 f 4 
Tex.Civ.App. In trespass to try ti- 
tle to land including tract claimed by _ 
defendants under 10-year statute of 
limitations, stipulation that parties’ _ 
agreement that defendants should re- 
ceive such, tract if jury returned af- 
firmative answer to single special is- si 
sue submitted as to whether defend- — 
ants and their predecessors held adverse — 
possession of such tract, for ten eon- — 
secutive years before filing of suit, 3 
was without prejudice to plaintiff's i 
right to assert any defense which it 
would otherwise be entitled to assert, 
did not reserve to plaintiff all of ite 
defenses against deeds to defendants 
from original limitation claimant. Rey. 
8t.1925, art. 5510.—Peavy-Moore Lum- 
ber Co. v. Spreckles, 153 S,W.2d 325, 
error refused, 
60 


Fla. Where in_ stipulation parties 
agreed that proof and decree should 
be limited to sole issue as to which, 
if either of parties was entitled to ex- 


clusive use of word “Sunseald” on 
eans of citrus products, and stipula- 
tion was approved by the court, Su- 


preme Court would confine observa- 
tions to that. proposition and would 
not determine charge that bill was 
multifarious.—Sunseald Products __ vy. 
Domino Canning Ass’n, 3 So.2d 377. 


§ 61 
Where parties to action 
existence or nonexistence 
a finding contrary to 
unwarranted.—In 


Cal.App. 
stipulate to 
of certain facts, 
such stipulation is 


contract to purchase grade 
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re Watkins’ state, 104 P.2d 389, sub- 
sequent opinion 108 P.2d 417. 
Cal.App. In action for breach of 
A me 
produced b laintiffs, counsel’s stip- 
lation, fort hich defendant did not 
ask to be relieved, that a witness, if 
called, would have testified that milk 


produced by plaintiffs during period 


disregarded agreement, 


Shaver, 


when defendant took it was grade A 
milk, constituted evidence creating 
conflict and supporting finding of such 
fact—O’Hare v. Peacock Dairies, 110 
P.2d 90. y 4 

Conn. A general stipulation early in 
the trial that an objection made by 
one defendant would avail all defend- 
ants could not be construed to apply 
to testimony which was clearly admis- 
sible as to at least some of the defend- 
ants.—State v. Hayes, 18 A.2d 895, 127 
Conn. 543, 

Mo.App. Where it was agreed, by 
preliminary statements of counsel, that 
evidence offered should be restricted to 
issue of plaintiff’s right to an ac- 
counting, and plaintiff and trial court 
fact that de- 
fendant, after defendant’s objection to 


plaintiff's evidence concerning state of 


account was overruled, introduced 


‘eountervailing evidence upon issue of 


state of account, did not amount to a 
“waiver” or preclude defendant, where 
defendant saved point in motion for 
new trial, from insisting on appeal 
that trial court erred in purporting to 
state account and render a money judg- 
ment against defendant.—Robert  v. 


Davis, 142 S.W.2d 1111. 


§ 63 


Tex.Civ.App. In trespass to try title 


against mortgagor under trust deed, 


photographic copies of resignation of 
trust company and its receiver as trus- 
tees under such trust indenture, were 
not admissible under stipulation refer- 
ring to described instruments, where 
certified copy of resignation was not 
among instruments so described.—Gor- 
gon ‘ Mortgage Realty Co., 153 S.W. 
ONO 


§ 65 

Ky. Where defendant sought new 
trial on ground that action of two of 
jurors in visiting scene of accident dur- 
ing noon recess constituted ‘‘miscon- 
duct”, a stipulation showing that the 
two jurors would testify that nothing 
they saw influenced their verdict, that 
they never mentioned to other mem- 
bers of jury their visit, and that other 
members of jury would testify that 
such members never mentioned their 
visit to them, was competent for pur- 
pose of supporting verdict.—Tate vy. 
152 S.W.2d 259, 287 Ky. 29. 


La. The objections referred to in 
agreement that deposition be taken, 
with counsel reserving all rights of 
objections to be made at time testimony 
was offered in evidence, were objections 
that counsel might desire to make to 
admissibility or relevancy of testimony, 
and agreement did not reserve right to 
file exceptions or other pleading in the 
oy v. Jones, 2 So.2d 45, 197 

a. i 


8 66 
. Ark. Where attorney for state and 
accused had agreed in court’s presence 
that transcript of testimony given by 
a third person at his trial tor robbery 
and assault, at which trial accused was 
alleged to have perjured himself, might 
be used by either party in the perjury 
trial, accused could object not to the 
introduction of such transcript either 
before or after submission of the case 
to the jury on the ground that accused 
had no opportunity to cross-examine 
the witness whose testimony was thus 


offered by transcript.—Stubblefield y. 
State, 146 S.W.2d 688. 
$77 

C.C.A.Mo. In action for double in- 


demnity under policy 
one who committed 
plaintiff did not allege that insured 
was citizen of Missouri, wherein she 
alleged that policy was delivered while 
stipulated facts showed that insured 
resided, applied for policy, and was 
examined, in Illinois, sent application 
therefrom to insurer’s office in Mis- 


insuring life of 
suicide, where 


STIPULATIONS 


souri, and received policy in Illinois, 
pleadings and stipulation did not war- 
rant inference that insured was citizen 
of Missouri when policy was issued 
and delivered within Missouri statute 
declaring insured’s suicide no defense 
to suit on life insurance policy issued 
to citizen of such state. Mo.St.Ann. § 
5740, p. 4385.—Bowen v. New York 
Life Ins. Co., 117 F.2d 298, affirming 
33 F.Supp. 705. ‘ 

Ill.App. One who was charged with 
violating an ordinance ‘waived’ any 
defect there might be in the complaint, 
by entering into a stipulation from 
which all elements necessary to consti- 
tute offense appeared. Smith-Hurd 
Stats. ¢. 24, § 1 et seq.—City of Litch- 
field v. Hart, 29 N.B.2d 678, 306 IU. 
App. 621, transferred 24 N.H.2d 345, 
S020 TN 457% 

Mass. Whether an agreed statement 
is a case stated, an agreed statement 
of facts, or merely a part or whole 
of the evidence, will be determined by 
the court from the substance of the 
thing done, and not from the name 
or description used. G.L.(Ter.Hd.) ce. 
231, § 126.—Scaccia v. Boston Blevated 
Ry., 32 N.E.2d 253, 308 Mass. 310. 

Mich. An agreement between counsel 
that defendant’s decedent was “killed 
instantly’ in an automobile collision 
was construable as meaning that the 
death was instantaneous resulting from 
the collision, and not as meaning that 
death was precisely coincidental with 
the impact.—Justin v. Ketcham, 298 N. 
W. 294, 297 Mich. 592. 

N.J.Sup. In assured’s action on in- 
dcmnity policy, covering use of truck 
including the unloading thereof, where 
stipulation of facts contained, in ad- 
dition to record of action in which was 
rendered judgment for which assured 
sought indemnity, a statement of how 
accident happened, reference in record 
of original case to “damage in making 
delivery” did not “estop’’ assured from 
claiming that liability arose from dam- 
age done in “unloading” truck with- 
in coverage of policy.—American Oil & 
Supply Co. v. U. S. Casualty Co., 18 A. 
2d 257, 19 N.J.Misce. 7. 

N.Y.App.Div. In action to recover 
balance of purchase price of a refriger 
ator pursuant to conditional sales con- 
tract, a stipulation was insufficient to 
constitute a basis for determination of 
issues presented by the pleadings, 
where stipulation failed expressly to 
state that warranty which was to be 
assumed was in fact breached, or that 
the refrigerator was worthless.—Central 
Hudson Gas & Electric Corporation y. 


Denniston, 24 N.Y.S.2d 431, 260 App. 
Div. 1030. 
Pa. Where parties had _ stipulated 


that defendant was in fact a fraternal 
beneficial association or benefit society, 
beneficiary seeking recovery under cer- 
tificate could not rely -on theory that 
defendant was actually conducting a 
life insurance business and was there- 
fore subject to statute requiring that 
policy allow insured 30 days of grace 
after first year. 40 P.S. § 510(b).— 
Reid v. Sovereign Camp, W. O. W., 17 
A.2d 890, 340 Pa. 400. 

Tenn. In action on accident insur- 
ance policy, requiring submission of 
proofs of insured’s injury by “physi- 
cian satisfactory to insurer,’ stipula- 
tion of facts, showing by testimony of 
physician who signed proofs of in- 
sured’s injury and other witnesses in 
another suit against defendant that 
such physician, in filling out certificate 
of death of insured in such case, did 
not mention tuberculosis from which in- 
sured suffered, showed reasonable basis 
for defendant’s rejection of such proofs 
on ground that physician was unsatis- 
factory to defendant, so as to warrant 
dismissal of action.—Murphy v. Nation- 
al Life & Accident Ins. Co., 150 S.W.2d 
1073, 177 Tenn, 449. 

Tenn, Stipulation that insured con- 
tracted tuberculosis and before his six- 
tieth birthday, became wholly and to- 
tally disabled did not show that in- 
sured’s disability was permanent prior 
to his sixtieth birthday so as to en- 
title him to benefits under policy re- 
garding disability benefits before age 
60.—Jones y, Equitable Life Assur. Soe. 


of U. S., 152 S.W.2d 249, 177 Tenn. 
: 


Yenn.App. Stipulation that Depart- 
ment of Insurance and Banking de- 
manded execution of bond. as_ pre- 
requisite to selling stock of savings 
and loan bank, was construable as 
establishing that the bond was execut- 
ed upon a demand under threat of 
criminal prosecution, made at date of 
execution of the bond as: against con- 
tention of stockholders who sought to 
enforce the bond as a voluntarily ex- 
ecuted common-law bond that the de- 
mand was made at a prior date and 
that there was no demand at date of 
execution of the bond.—Brown vy. Mc- 
Culloch, 144 S.W.2d 1. 

In action involving question wheth- 
er bond was valid as a common-law ob- 
ligation, stipulation which was constru- 
able as establishing that the bond was 
executed on demand and under threat 


of criminal prosecution, dispensed with 


proof of incidental facts which would 
tend to establish the stipulated facts. 
—Brown v. McCulloch, 144 S.W.2d 1. 

Tex.Civ.App. In action against sher- 
iff and tax collector and his surety for 
failure to account for excess fees, 
wherein stipulation recited that com- 
missioners’ court authorized payment 
of ex officio compensation in specified 
amount to sheriff and tax collector, 
court properly construed the stipula- 
tion as meaning that there was a valid 
authorization for the collection of ex 
officio compensation, and hence that the 
money came lawfully into custody of 
sheriff and tax collector and was cov- 
ered by the bond. Vernon’s Ann,.Civ. 
St. art. 3895.—Taylor v. Brewster 
County, 144 S.W.2d 314. Error dis- 
missed, judgment correct. 


§ 78 

C.C.A.Cal. Where trapeze artist who 
had agreed, as an independent contrac- 
tor, to give her performances in circus, 
sued for injuries sustained while giving 
performance, pretrial stipulation, made 
part of pretrial order, that Florida was 
the place of making of the contract, was 
binding, notwithstanding evidence at 
trial from which it could be inferred 
that the contract was executed in Texas 
where the pretrial order was not modi- 
fied. Federal Rules of Civil Procedure, 
rule 16, 28 U.S.C.A. following section 
723c.—Ringling Bros.-Barnum & Bailey 
pombinea Shows v. Olvera, 119 F.2d 


C.C.A.Tex. Where two brothers were 
universal partners and one died in 
March, 1934, leaving all his property 
after payment of debts to his brother, 
and the survivor died in December, 
1934, question whether the survivor’s 
gross estate was to include the other’s 
gross estate less deductions for his 
share of debts or whether the other’s 
estate was to be considered reduced by 
the amount of his debts in figuring the 
survivor's estate was not foreclosed by 
stipulation that at date of the survivor’s 
death, the value of the property for- 
merly belonging to the enterprise 
without reduction for debts owing was 
a certain amount. Revenue Act 1926, § 
303(a) (2), as amended by Revenue Act 
1932, § 806(a), 26 U.S.C.A. Int.Rev. 
Acts, page 233.—Bahr v. Commissioner 
of Internal Revenue, 119 F.2d 371. 

C.C.A.Tex. Where parties had made 
stipulation as to fair market yalue 
of property acquired by taxpayer on 
foreclosure, difference between that 
amount and net amount paid by tax- 
payer for mortgage note constituted 
taxable income, as against contention 
that purchase price paid for property 
was controlling as to fair market val- 
ue thereof. Revenue Act 1932, 26 U.S. 

Int.Rev.Acts, page 482.—Commis- 


sioner of Internal Revenue y. West 
Production Co., 121 F.2d 9. 
C.C.A.Tex. While parties may fix 


facts by stipulation, they cannot thus 
change the law, and Board of Tax 
Appeals may find the facts and bind 
the Circuit Court of Appeals, but 
neither by error nor oversight can it 
alter the applicable law. 26 U.S.C.A. 
Int.Rev.Code, § 1141(c) (1).—Crabb v. 
Commissioner of Internal Revenue, 121 


ga 1015, ‘remanding case 119 F.2d 


Cal.App. In action by deceased’s 
heirs and administrator of. deceased’s 
estate to recover money and property 
that had formerly been owned by de- 
ceased, but which at time of his death 
stood in name of deceased and defend- 
ant as joint tenants with right of sur- 
vivorship, stipulation that joint tenan- 
cies were complete, that they were in 
full effect, and that all steps neces- 
sary to set forth and establish them as 
joint tenancies had been taken, con- 
ceded that there was no fraud or un- 
due influence in connection with their 
ecreation.—_Brown vy, MacDougall, 112 P. 
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defendants’ rights to. 
land involved in ejectment action were 
dependent wholly on the validity of 
their tax deed, and they stipulated that 
under the Supreme Court’s holding in 
another case the deed was void, de- 
fendants had no title to the land.— 
National Surety Corporation v. Smith, 
114 P.2d 118: 

Tex.Civ.App. In suit to enjoin sale 
of land under alias execution issued 
on judgment and to remove cloud 
from title to the land, stipulation that 
land was owned in fee simple by dece- 
dent and another party until decedent’s 
dea’h, and thot on his death his un- 
divided one-half interest vested in his 
two sons, inciuding the judgment debt- 
or, in equal proportions, subject to use 
and occupancy by decedent’s surviv- 
ing wife of homestead of decedent at 
time of his death for and during her 
natural life, established a “prima facie 
ease’ in behalf of plaintiffs and, un- 
less rebutted, warranted recovery in 
their favor, and judgment creditor 
which filed cross-action for sale of the 
land had burden of establishing its al- 
leged judgment lien.—J. M. Radford 
Grocery Co. v. Speck, 152 S.W.2d 787. 
Error refused. 


Tex.Civ.App. In trespass to try ti- 
tle, exclusion of a certificate of com- 
missioner of the general land — office 
which was in partial conflict with the 
agreed stipulations concerning title to 
land was not error. since the certificate 
could not be admitted until contrary 
stipulation was nullified by consent or 


erder of court.—Wilson v, West, 149 
S.W.2d 10°6, error dismissed, judg- 
ment correct. 
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Del. In action on bond of former 
sheriff to recover damages for the non- 
forthcoming of ponderous’ property 
levied upon, essential question for de- 
termination is whether the sheriff ex- 
ercised reasonable care in the keeping 
of the property, and stipulation leaving 
to court to determine the question of 
negligence vel non on the single fact of 
failure of sheriff to place a watchman 
over the property was improvidently 
stated and was misleading.—State, to 
Use of Henderson, v. Clark, 20 A.2d 127, 
reversing 13 A.2d 445, 1 Terry 441. 

Ohic App. Where, in colloquy  be- 
tween court and counsel, the court stat- 
ed that all facts, other than whether 
note was forged, were undisputed and 
presented a question of law for the 
court, but that evidence of forgery pre- 
sented question of fact for the jury, 
ensuing agreement by counsel that for- 
gery was only question for jury con- 
stituted an agreement that jury return 
special verdict on question of forgery 
and that court render judgment on 
basis of that finding and its own 
findings on other issues, but charge 
improperly authorizing general ver- 
dict for plaintiff if note was genuine 
‘did not prejudice defendant if judg- 
ment on general verdict for plaintiff 
was warranted by other facts, and the 
jury’s finding on question of forgery. 
Geu.Code, §§ 11420-12 to 11420-14.— 
Congregation of St, Augustine Roman 
Catholic Church of Minster v. Metro- 
politan Bank of Lima, 32 N.H.2d 518. 

‘ex.Civ-App. Where parties stipu- 
lated that defendant’s plea of privilege 
should be heard on specified date dur- 
ing term, or as soon thereafter as court 
was able, strict compliance with rule 
requiring that plaintiff procure disposi- 


_ STIPULATIONS — 


tion of plea at such term was not 
thereby “waived” by defendant, and in 


absence of showing by plaintiff that 


business of court prevented hearing 
of plea at such term, court had no ju- 
risdiction over the cause of action at 
succeeding term except to transfer 
venue in accordance with defendant’s 
lea. Rev.St.1925, art. 2008.—Stone v. 
uzier’s, Inc., 144 S8.W.2d 658, motion 
overruled 145 8.W.2ad 242. 
85 


§ 

C.C.A.N.C. Where parties to suit to 
condemn lands for Tennessee Valley 
Authority agreed to withdraw excep- 
tions to an award for a certain power 
plant and petitioner agreed to pay sum 
sufficient to increase amount paid for 
property to $110,000 and agreement 
provided that ‘petitioner shall not be 
liable for any further sum for the tak- 
ing of this plant, except as in the 
next paragraph provided”, and the 
next paragraph related solely to inter- 
est on the award, court erred in allow- 
ing severance damages with respect 
to transmission lines of the plant cov- 
ered by the agreement; under the rule 
“expressio unius est exclusio alterius” 
the reservation as to interest preclud- 
ing the reservation of questions as 
to severance damages resulting from 
the taking. U.S.C.A.Const. Amend. 53; 
Tennessee Valley Authority Act of 
1933, § 25, 16 U.S.C.A. § 831x.—U. S. 
ex rel. and for Use of Tennessee Val- 
ley Authority v. Powelson, 118 F.2d 
79, modifying U. S. ex rel. Tennessee 
Valley Authority v. Southern States 
Power Co., 33 F.Supp. 519. 

D.C.S.C. Where parties. stipulated 
that if the declaratory and injunctive 
relief sought with respect to United 
States Army Post Exchange should be 
granted, the same immunity from state 
taxation as a federal instrumentality 
should be accorded to Marine Corps 
Post Exchanges, ships’ stores, officers’ 


clubs and noncommissioned officers’ 
clubs. described in amended bill of 
complaint, the court would apply its 


findings and conclusions regarding im- 
munity of the United States Army Post 
Exchange to the other organizations 
described. 4 U.S.C.A. §§ 13(a), 15; Act 
S.C. March 10, 1928, 35 St. at Large, p. 

as amended; Jud.Code §§ 266, 
28 U.S.C.A, §§ 380, 400.—U. S. 
87 F.Supp. 972, affirmed 
« 842221 Bi2d 63h, 

Ill. Where parties to action against 
city for difference between amounts 
paid plaintiffs as police officers and 
amounts due them under Policemen’s 
Minimum Wage Act filed stipulation 
fixing amount due each plaintiff and 
providing for entry of judgment for 
such amounts if trial court held such 
act constitutional, defendant cannot 
raise any question respecting pleadings, 
such as improper joinder of all of 
plaintiffs’ causes of action in one count 
of complaint, on appeal from judgment 
for plaintiffs.—Littell v..City of Peoria, 
29 N.E.2d 538, 374 Ill. 344. 

La.App. Where it was stipulated by 
counsel that if judgment in action by 
motorist against both owner of truck 
with which motorist collided and in- 
surance carrier for injuries sustained 
went in favor of motorist, a judgment 
would likewise follow in favor of in- 
surer of motorist’s automobile in a 
suit against same defendants for dam- 
ages to automobile, stipulation did not 
intend that a judgment in action by 
motorist should also contain a decree 
in favor of motorist’s insurer for loss 
of automobile, and hence that part of 
judgment which contained decree in 
favor of motorist’s insurer would be 
eliminated.—Gaiennie _ v. Cooperative 
Produce Co., 199 So. 610, conforming to 
answers to certified questions 199 So. 
SUG, (LOG laa) 407% 

Tex.Civ.App. In trespass to at ti- 
tle to land including tract to which de- 
fendant claimed title under 10-year 
statute of limitations, parties’ agree- 
ment that if jury returned affirmative 
answer to special issue, whether de- 
fendants and those under whom they 
claimed held peaceable adverse posses- 
sion of land claimed by them for 10 
consecutive years or more before fil- 
ing of suit, defendants should receive 


specific tract described in such agree: 
ment and awarded them by judgment 
on jury’s verdict including such an- 


‘swers “estopped” plaintiff corporation 


from asserting that it was entitled to 
instructed verdict on theory that land 
described in deeds to defendants did 
not include original limitation claim- 
ant’s improvements, as such deed ~ 
passed out of case at execution of — 
agreement, Rev.St.1925, art. 5510.— — 
Peavy-Moore Lumber Co. v. Spreckles, 
153 S.W.2d 325, error refused. ~— ay | 
36 


Cal.App. In accordance with stipula- — 
tion, the District Court of Appeal 
would order that rehearing be granted, 
that appeal be dismissed, that neither 
party recover costs of appeal, and that _ 
Mideeee ae ee forthwith.—Crow vy. 

adsen, 2d 663, granting re- — 
hearing 111 P.2d 7. : ps S a 

Mich. A stipulation by counsel that 
on review of the cause the amount of 
damages as fixed by the judgment was 
not involved foreclosed further consid- — 
eration of question of damages.—Over- 
ome v. Lake, 295 N.W. 339, 295 Mich. _ 

z f < r hy! 

Miss. Where stipulation on appeal 
from judgment for plaintiff in replevin 
recited that original affidavit in repley-— 
in was lost, and that affidavit appear- 
ing in record was one written by coun- 
sel for plaintiff from memory, and that 
copy of original affidavit was annexed, 
and “is to be, by agreement, substitut-— 
ed as a part of the record”, court could 
not consider both copies in the record 
as before the court, but must treat the 
copy mentioned in the quoted language 
as the true copy, in determining suffi- 
ciency of the affidavit.—Tatum y. Scis- 
coe, 199 So. 70, 189 Miss. 803. xe 

N.M. A stipulation filed with the 
district clerk after hearing, signed by 
counsel for respective parties, and re-— 
citing that no record having been 
made at the hearing, facts set forth 
in the stipulation could be taken in | 
lieu of a bill of exceptions, could not 
be considered on appeal, where stipu- 
lation was not certified and approved 
by district judge as required by Su- — 
yore Noe se) Supreme Court Rule 

» § §—Quintana v. Quintan if 
P.2d 1011, 45 N.M. 429, = an a 

N.Y.App.Div. A verdict of $5,700 — 
for the death of a child four fae and 
ten months of age was required to be 
reduced to $5,000, where that was the _ 
amount demanded in the complaint and 
plaintiff's attorney stipulated to such 
a reduction.—Jordan v. Smyk, 29 N.Y. 
S.2d 62, 262 App.Div. 414. ; 

Okl. Where the parties in proceed-— 
ings before the Secretary of State to 
test the sufficiency of an initiative pe- 
tition for a constitutional amendment 
could not agree on appeal what was 
intended to be considered as within 
the term “records,” as used in stipula- 
tion on appeal, the stipulation would 
be disregarded by the Supreme Court, 
and trial de novo in the Supreme Court 
Voula ee Pg eee) re Initiative Pe- 
ition No. 158, State Question No. evn 
106 P.2d’ 786. ? ° ae 

Tex.Ciy.App. The stipulation upon 
which the trial court entered judemene 
is governing on appeal, and stipula- 
tion filed after perfection of appeal, on 
which no approval by trial judge ap- 
peared, had no place in the transcript 
and_ could not be considered.—Taylor 
v. Brewster County, 144 S.W.2d 314, 
error dismissed, judgment correct. 

§ 87 

Cal.App. Where purchaser stipulated 
that a confidential relationship as un- 
derstood in law existed between pur- 
chaser and vendor, for purpose of 
showing that it was the natural thing 
for the vendor to give note for unpaid 
balance of purchase price to purchaser, 
purchaser would not be permitted to 
evade the legal effect of such stipula- 
tion by urging, when alleged gift be 
challenged, that the status of the par- 
ties was not such as to place on pur- 
chaser the burden of proof applying 
between parties in a confidential rela- 
tion.— Burdick v. Wittich, 116 P.2d 90. 

Jl.App. In action on second mort- 


eae 


_ gage notes wherein defendant pleaded 
that agreement in a former foreclosure 
proceeding by first mortgagee provided 
that both the first and second mort- 

. gage notes should be canceled and that 

a decree was entered to that effect, 
: stipulation entered into between the 
parties in the prior proceeding did not 
prevent holder of second mortgage 
us notes who was not a party to oe 
- -~proceeding, from suing on e notes.— 
- Thorsch v. Haley, 35 N.H.2d 822, 311 
Il.App. 295. : 
«Ky. In determining whether a judg- 
i ment of the United States District 
Court precluded plaintiff from main- 
taining a subsequent action to compel 
sale of land which plaintiff claimed 
belonged jointly to plaintiff and de- 
al fendant, Court of Appeals would look 
Ee a-to judgment rather than to an al- 
leged stipulation in federal court, even 
Ea if such stipulation were in record be- 

fore Court of Apneals.—Triplett v. 

Bays, 149 S.W.2d wae 285 Ky. 822. 


a Ky. The right to repudiate a stip- 
ulation is recognized where it is shown 
that it was inadvertently made, pro- 

' vided notice is given to the opposite 
party in sufficient time to prevent prej- 
‘udice.— World Fire & Marine Ins. Co, 

t “Tapp, 151 SW 2d 428.286 Ky. 650. 

_ -Pa.Super. Where counsel entered in- 

to a stipulation, but that method was 
abandoned after court found the stipu- 
- jation inadequate, 2238 Fla oat 
er properly refused offer of admissions 

ae t ed qn the stipulation.—Philadel- 


issue, 


a 
pleading t and 
_ when thus abandoned, it is not “evi- 
‘4 - dence” which may be given to the jury 


subsequently and, 


on the trial of the cause.—Philadelphia 
; Sav. Fund Soc. v. City of Bethlehem, 
17 A.2d 750, 143 Pa.Super. 449. 
Bay ots § 90 

Cal.App. A stipulation between par- 
ties made in open court constitutes not 
only an agreement between the parties 
but between the parties and the court, 
and the court is bound to enforce the 
agreement for the benefit of the party 
- interested and for the protection of the 
 eourt’s own dignity. Code Civ.Proc. § 
> + 283.—Catheart v. Gregory, 113. P.2d 
894 


Hi 
went 


K Mo.App. The rule that court in 
which action is pending has power to 
enforce stipulation entered into be- 


tween the parties is only applicable 
to cases pending and undetermined, 
a and such power of court ceases with 
termination of jurisdiction over cause 
- and parties.—Bishop v. Bishop, 151 S&S. 
 W.2d 553. 


§ 96 
-  @al.App. The denial of plaintiff’s 
motion to be relieved from stipulation, 
and entry of judgment on stipulation, 
: was not abuse of discretion, notwith- 

- standing that stipulation was not en- 
tered on minutes of court and that no 
agreement was filed with clerk of court, 
where there was no question of exact 
terms, character and effect of stipu- 
lation, and it was acted on by trial 
eourt and plaintiff and defendants, and 
to such extent became an “executed 
eontract” and not an “executory con- 
tract.” Code Civ.Proc. § 283.—Cath- 
cart v. Gregory, 113 P.2d 894. 

App.D.C. A court cannot be deprived 
by stipulation of its power to give 
equitable relief, and wherever justice 
requires, a court may set aside a stipu- 
lation and the power to set aside ex- 
tends to a time stipulation—Laughlin 
vy. Berens, 118 F.2d 193. 

In suit to enjoin enforcement of mu- 
nicipal court judgment in favor of 
alleged landlord in landlord and ten- 
ant proceedings wherein alleged land- 
lord stipulated he would reconve 
property to tenants if tenants woul 
pay the money by a certain time, court 
had power to grant further extension 
of time for making payment despite 
stipulation and this required that court 
exercise its diseretion judicially, not 
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for reasons purely. personal or other- : 


wise legally insufficient.—Laughlin vy. 
Berens, 118 F.2d 193. ; Meher 
Where defendant in suit to enjoin 
enforcement of municipal court judg- 
ment agreed to reconvey property if 
plaintiffs made payment by 9:45 Fri- 


day morning but at such time plaintiff 


did not have the money but had rea- 
son to think money was on the way, 
which it actually was, and requested 
extension only until Monday at 9:45, 
there was sufficient showing made to 
warrant granting of extension to call 
for exercise of court’s judgment to 
set aside stipulation and grant exten- 
sion of time.—Laughlin v. Berens, 118 
F.2d 193. 

Ky. In action on fire policies where 
amended answer pleaded that insured 
had made false statements in deposi- 
tion and that insured had stipulated 
that statements were untrue and in- 
sured entered plea in nature of con- 
fession and avoidance alleging that at- 
torney had made stipulation without 
insured’s knowledge or consent, trial 
court in its discretion might have per- 
mitted withdrawal of stipulation ex- 
cept as it constituted an admission 
against interest—World Fire & Ma- 
rine Ins. Co. v. Tapp, 151 S.W.2d 428. 
286 Ky. 650. ‘ 

N.Y.App.Div. A court has power to 
relieve a party from a stipulation in a 
situation which is unjust or harsh, 
even when fully understood and au- 
thorized.—_Bond v. Bond, 24 N.Y.S.2d 
169, 260 App.Div. 781. 

Where a stipulation is entered into in 
open court in the presence of the par- 
ties and their counsel, it partakes of 
the nature of a contract and can be 
set aside on no less grounds.—Bond v. 
cei 24 N.Y.S.2d 169, 260 App.Div. 


The authority of a court to relieve a 
party from stipulation is a “judicial 
function” and may not be invoked ex- 
cept upon good cause shown,—Bond v. 
eae 24 N.Y.S.2d 169, 260 App.Div. 

A stipulation will not be vacated if 
the parties cannot be restored to the 
status quo ante.—Bond y. Bond, 24 N, 
Y.S.2d 169, 260 App.Div. 781. 

Where after plaintiff had completed 
her case in action for separation, par- 
ties entered into stipulation providing 
that judgment of separation should be 
entered with provision for plaintiff’s 
support and award of custody of in- 
fant son to plaintiff, granting defend- 
ant’s motion to be relieved of the stip- 
ulation on ground that defendant was 
overawed by presence of justice and 
others present was improper exercise 
of discretion in view of fact that plain- 
tiff's witnesses had been assembled 
from distant points, and at time mo- 
tion was made they had departed and 
were beyond jurisdiction of court, and 
stipulation did not. appear to be un- 
fair.—Bond v. Bond, 24 N.Y.S.2d 169, 
260 App.Div. 781. 

N.Y.App.Div. Where stipulation of 
settlement obligated plaintiff to obtain 
release from his former wife or an ad- 
judication respecting her interest in 
the property involved, and prescribed 


what defendants should do if they re- 


ceived such release or adjudication, 
court could relieve defendants from the 
stipulation because of inequitable situ- 
tion arising because of its effect and 
plaintiff's attitude toward it with re- 
spect to undetermined interest of plain- 
tift’s former wife.—Isler vy. Isler, 24 
N.Y.S.2d 401. 

Tex.Civ.App. Evidence that an un- 
ambiguous agreement was deliberately 
made by counsel for both adverse par- 
ties and was given to the judge in open 
court in the presence and hearing of 
counsel for both parties warranted re- 
fusal of trial court to strike agreement. 
—Early v. Burns, 142 S.W.2d 260, er- 
ror refused. 


§ 97 

Cal.App. A plaintiff against whom 
judgment on stipulation was entered 
could not complain that she did not 
know of provision in stipulation~ re- 
lating to payment of $500 by plaintiff 
as a part of expenses of the litiga- 
tion and that she did not authorize 


and 
$500 


judgment 
only in 
should redeem certain 


land from a 
ae et vy. Gregory, 113 P.2d 
894, 

A plaintiff against whom judgment 
on stipulation was entered could not 
complain that judgment departed from 
provision in stipulation relating to wa- 
ter rights to be conveyed to plaintiff, 
where stipulation provided that  de- 
fendant would convey to plaintiff an 
unconditional release as to her right 
to water from certain springs, and 
would grant to plaintiff an easement 
for pipe line from spring to plain- 
tiff’s house, and judgment was more 
favorable, in that defendant was or- 
dered to convey to plaintiff the land 
on which springs’ were located, and 
such easement.—Catheart v. Gregory, 
113 P.2a 894. 

Ky. In action on fire policies where 
amended answer pleaded that insured 
had made false statements in deposi- 
tion and that insured had stipulated 
that statements were untrue and in- 
sured entered plea in nature of confes- 
sion and avoidance alleging that at- 
torney had made stipulation without 
insured’s knowledge and _ stipulation 
did not contain provision making it 
conclusive, it was not error to permit 
insured to explain admission and ac- 
count for its having heen made, and 
to allow insured to respond to insur- 
ers’ pleading of alleged attempted 
fraud as relieving them from liability. 
—World Fire & Marine Ins. Co. vy. 
_ Tapp, 151 S.W.2d 428, 286 Ky. 650. 
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§ 5 
Ariz. A “street railway’, like a 
commercial railroad or an electric light 
plant or a waterworks plant, is a ‘‘pub- 
lie utility”.—City of Phoenix vy. Moore, 
113: P.2d 935. 


§ 28 

N.Y.Sup. In action by city to en- 
join operation of trolley line over 
streets, the absence of evidence that 
defendant company had previously been 
lessee of trolley line of company which 
held franchise but which surrendered 
its capital stock to defendant did not 
warrant finding that defendant was 
operating without a franchise, where 
certificate of the surrender admitted 
in evidence stated that it was given 
pursuant to statute which did not au- 
thorize transfer to railroad which was 


not a lessee. Railroad Law, § 1793 
Laws 1890, ¢@ 565, as amended by 
Laws 1892, ¢. 676.—City of New 


Rochelle v. Westchester Electric R. Co., 
29 N.Y.S.2d 805, 176 Misc. 1044, affirm- 
ed 29 N.Y.S.2d 719, 262 App. Div. 874. 
In action by city to enjoin continued 
operation of trolley line over city 
streets, although no franchise for the 
operation of defendant’s line over cer- 
tain street was produced in evidence, 
where evidence disclosed that operation 
of the line on such street was approved 
by the city by an agreement between 
the city, the defendant company, and 
another railroad company with which 
defendant’s line connected, and in the 
absence of other evidence, it was pre- 
sumed that a consent to such operation 
was obtained pursuant to law. Rail- 
road Law, § 171.—City of New Rochelle 
v. Westchester Blectric R. Co., 29 N. 
Y.S.2d 805, 176 Mise. 1044, affirmed 29 
N.Y.8.2d 719, 262 App.Div. 874, 
N.Y.Sup. Where evidence in action 
by city to enjoin continued operation 
of trolley line over city streets did not 
warrant finding that defendant com- 
pany was operating without a franchise 
or consent over certain streets of city, 
but it appeared that proof might be 
available as to the nature of defendant 
company’s rights with respect to op- 
eration on such streets, the complaint 


was. dismissed 
itl b to another action 
with respect. operation over such 
‘streets. Railroad Law, §§ 79, 171; 
Laws 1890, ec 565, as amended by 
Laws 1892, e. 676—City of New 
Rochelle v. Westchester Hlectric R. 
Co,, 29 N.Y.S.2d 805, 176 Misc. 1044, 
affirmed 29 N.Y.S.2d 719, 262 App.Div. 


§ 47 
Ind. Motorists who travel a street 
on which an interurban railway is in 
operation have as good a right to use 
of that portion of street occupied by 


the tracks as any other part, provided. 


they act with due regard for conyen- 
ience and safe moving of interurban 
ears, and operators of interurban cars 
using tracks must exercise reasonable 
care to avoid injuring persons right- 
fully using the street.—Carson vy. Per- 
kins, 29 N.B.2d 772. 


§ 95 

N.Y. Sanction of the state for 
street railway operation includes sanc- 
tion of any action reasonably inciden- 
tal to the operation of a street railroad. 
—People v. Brooklyn & Queens Transit 
Corporation, 28 N.E.2d 925, 283 N.Y. 
484. affirming 15 N.Y.S.2d 295, 258 
App.Div. 753. 


§ 124 

N.Y.Sup. Where a franchise to op- 
erate trolley line over streets. of city 
is unlimited as to time or duration, 
such franchise constitutes ‘property’, 
amd cannot be taken away, save by the 
terms therein prescribed, or by due 

_ process of law.—City of New Rochelle 
v. Westchester Electric R. Co., 29 N.Y. 
$.2d_ 805, 176 Misc. 1044, affirmed 29 
N.Y.S.2d 719, 262 App.Div. 874. 

A company, holding franchise to op- 
erate trolley lines over streets of city, 
which franchises were unlimited as to 
time or duration, had a “property 
right” in such franchises from the en- 
joyment of which company could not 
be excluded without compensation, and 
should publie necessity require, the 
termination of company’s rights in 
such franchises could be accomplished 
by purchase or by condemnation.— 
City of New Rochelle v. Westchester 
Electric R. Co., 29 N.Y.S.2d 805, 176 
Mise. 1044, affirmed 29 N.Y.S.2d 719, 
262 App.Div. 874. 


8 1zZ 

Pa.Super. The Pennsylvania Public 
Utility Commission has power, in 
granting a certificate of public con- 
venience for abandonment of tracks 
and service of street railway company, 
to impose conditions not confined to 
matter of service, but conditions may 
on proper occasion relate to the safe- 
ty of the public. 66 P.S. §§ 1122, 1123. 
—West Penn Rys. Co. v. Pennsylvania 
Public Utility Commission, 15 A.2d 
539, 142 Pa.Super. 140. 


Where superior court granted street 
railway company, appealing from or- 
der oft Pennsylvania Public Utility 
Commission which imposed conditions 
for abandonment of service, a super- 
sedeas, the supersedeas did not imply 
that discontinuance of service should 
be divorced from the conditions deemed 
reasonable in connection with the aban- 
donment of the service, in view of 
fact that it directed company to keep 
its facilities in safe condition pending 
final determination. 66 P.S. §§ 1122, 
1123,..1433.— West Penn, Rys. Co. _v. 
Pennsylvania Public Utility Commis- 
sion, 15 A.2d 539, 142 Pa.Super. 140. 

Where superior court granted su- 
persedeas to street railway company 
permitting the discontinuance of serv- 
ice pending disposition of company’s 
application for certificate for abandon- 
ment, the fact that under the super- 
sedeas the company had _ discontinued 
service did not deprive Pennsylvania 
Public Utility Commission of jurisdic- 
tion to impose conditions deemed rea- 
sonable in connection with the aban- 
donment, on theory that after the 
discontinuance of the service company 
ceased to be a utility within the com- 
mission’s jurisdiction. 66 BS. 38 T22" 
1123.—West Penn Rys. Co. vy. Pennsyl- 
vania Public Utihty Commission, 15 A. 
2d 539, 142 Pa.Super. 140. 
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“| 7. ‘ chal at ites i 
, née power of the Pennsylvania Pub- 

lic Utility Commission to act in regard 
to an application by street railway 
company for abandonment of tracks 
and service must be found in the ex- 
press words of statute or in the neces- 
sary implication thereof. 66 P.S. § 
1101 et seq.—West Penn Rys. Co. v. 
Pennsylvania Public Utility Commis- 
sion, 15 A.2d 539, 142 Pa.Super, 140. 

Under the common law, it was a 
utility’s duty, upon abandonment of 
its tracks and services, to remove the 
tracks and restore the invaded high- 
way.—West Penn Rys. Co. v. Pennsyl- 
vania Public Utility Commission, 15 A. 
2d 539, 142 Pa.Super. 140. 

The Pennsylvania Public Utility Com- 
mission, when taking into considera- 
tion what conditions are to be imposed 
before abandonment of public utility’s 
service will be allowed, should consider 
the safety of the traveling public who 
use the highways. 66 P.S, §§ 1122, 
1123.—West Penn Rys. Co. v. Pennsyl- 
vania Public Utility Commission, 15 
A.2d 539, 142 Pa.Super. 140. 

On appeal from order of Pennsylva- 
nia Public Utility Commission grant- 
ing certificate for abandonment of 
tracks and service of street railway 
company on condition that the company 
remove tracks, ties and other facilities, 
remove and burn off rail. heads, pave, 
resurface between rails where condi- 
tio.s of roadbed were hazardous to 
public travel and in some cases giving 
company option to quitclaim rails and 
ties to municipalities in lieu of remov- 
ing rails and ties and resurfacing the 
affected area and surrendering existing 
franchises, record did not disclose that 
the conditions were unreasonable. 
PS. §§ 1122, 1123.—West Penn Rys. 


Co. v. Pennsylvania Public Utility 
Commission, 15 A.2d 639, 142 Pa. 
Super. 140. 


The Pennsylvania Public Utility Com- 
mission does not have power generally 
over public safety as a policy, and 
the conditions which it imposes on 
granting certificate for abandonment of 
tracks and service of street railway 
company must be within the express 
or implied power of the commission 
conferred by statute. 66 P.S. §§ 1122, 
1123.—West Penn Rys. Co. v. Pennsyl- 
vania Public Utility Commission, 15 A. 
2d 539, 142 Pa.Super. 140. 

On granting of certificate for aban- 
donment of tracks and service of street 
railway company, the imposition of 
conditions, by Pennsylvania Public 
Utility Commission, for. removal of 
hazards and resulting dangers is prop- 
er and within the power of the com- 
mission if there is evidence to support 
them, if they are just and reasonable, 
and if they are proper under the fran- 
chises, contracts, and common-law du- 
ties of the utility. 66 PS. §§ 1122, 
11238.— West Penn Rys. Co. v. Pennsyl- 
vania Public Utility Commission, 15 
A.2d 539, 142 Pa.Super. 140. 

Pa.Super. The question of binding 
effect of contracts under which street 
railway company seeking to abandon 
service was using tracks was one of 
law not cognizable by Pennsylvania 
Public Utility Commission in passing 
on application of the street railway 
company for a certificate authorizin 
abandonment of service. 66 P.S. sg 
1122(d), 1123(a).—Borough of Irwin v. 
Pennsylvania Public Utility Commis- 
sion, 15 A.2d 547, 142 Pa.Super, 157. 

In authorizing street railway com- 
pany to abandon service, Pennsylva- 
nia Public Utility Commission did not 
commit error in refusing to require 
the company to remove certain tracks, 
where question of ownership of tracks 
involved was not clear on face of con- 
tracts and franchises under which the 
company used the tracks. 66 P.S. §§ 
1122(d), 1123(a).—Borough of Irwin v. 
Pennsylvania Public Utility Commis- 
sion, 15 A.2d i bra Pa.Super. 157. 


8 

N.Y.Sup. In action by city to en- 
join continued operation of trolley line 
over city streets, evidence failed to 
sustain city’s contention that trolley 
company’s franchises had been for- 
feited by nonuser and by failure to file 
the bonds required.—City of New 


Werk hed aes cae al aS 4s § 196 . 


Rochelle v. Westchester Electric R. Co., ; 
29 N.Y.S.2d 805, 176 Misc. 1044, af- — 
firmed 29 N.Y.8.2d 719, 262 App.Div. — 


874, : i 
§ 151 t Se 

C.C.A.Wis. Statutes, ordinances,’char- — 
ters, or franchises requiring persons — 
who use the streets for such purposes — 
as railways, crossings, drains and the 
like, to restore portions so used and 
keep them in repair during such use, — 
are merely declaratory of the common © 
Pe oe re Madison Rys. Co., 115 F.2d 
Md. The keeping open of the public — 
streets is an imperative duty resting — 
upon municipality and upon the street 
railways to which it has granted fran 
chises.—Baltimore Transit Co. v. Faul 
ner, 20 A.2d 485. ; 


Pa.Com.PI, ? mmon 
law duty of a street railway company 
to maintain the surface of a public 
highway within the trackage area, un- 
less the company has obtained its ease- 
ment subsequent to the establishment : 
of the public hithway.—Abington T 
v. Philadelphia Rapid Transit Co 
Montg. 250. ‘ ge 5: 

Such failure to maintain the roadway 
is not a nuisance.—Abington Tp. v. — 
Philadelphia Rapid Transit Co., 57 
Montg. 250. Oe PEE 

When a new way is laid across a 
other way already in use, any con- — 
struction necessary to the safety of 
those using the new way must be 

43 
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maintained by the party constructing 
and using the new wiv abies PU br aie 
vy. Philadelphia Rapid Transit Co., 5' 
Montg. 250. : ep 
Where a street railway is construct- 
RAE és 


ed upon existing streets, over which 
the street railway is granted an ease- 
ment, the duty of keeping in good cor : 
dition the portion of the street oceu- — 


pied by its right of way, even in the 
express contract or — 


absence of an ED 
statutory direction to that effect, is im- — 
posed upon the street railway.—Abing- 
ton Tp. v. Philadelphia Rapid Transit 
Co., 57 Montg. 250. Nd 
§ 196 Soe 
Ky. Provision of seven-year fran- 
chise, granted in 1936 by the city of 
Bellevue to street railway company, 
that company should operate buses — 
propelled by gasoline, electricity, or 
other approved means, when reasonably 
necessary to improve and supplement — 
its service upon all lines where street 
cars were then operated by the com 


pany under then existing grants or | 
franchises, authorized the company to ~ 


Pp 
yf 


modernize its transportation system by 
completely substituting new and mod- 
ern motor coaches for obsolete street 
ears in order to make transportation 
system more flexible than that fur- 
nished by the street cars, even though 
an increase in fare was put into effect 
upon the installation of the new trans- 
portation equipment.—Cincinnati, N. & 
C. Ry. Co. v. City of Bellevue, 151 S. — 
W.2d 1025, 286 Ky. 764. ae 

Pa.Com.Pl. In an action by a railway 
company which, for some years prior 
to 1939, had operated an electric street — 
railway between Harrisburg and the © 
borvugh of Middletown, and legally oc- — 
cupied certain of the latter’s streets, to 
enjoin the borough’s officials from in- | 
terfering with the plaintiff’s removal of 
its wire, ties, poles and other property 
from the streets of the borough, the 
‘record indicated, inter alia: that in 
1939, the plaintiff had secured the Pub- 
lic Utility Commission’s approval of the 
discontinuance of trolley service, and 
had obtained a Certificate of Public 
Convenience authorizing it to operate 
motor vehicles as a common Carrier be- 
tween the municipalities; that in the 
order of the Public Utility Commission, 
it was provided that the plaintiff should 
remove all poles and overhead con- 
struction except those used by other 
utilities, and all rails, ties and appurte- 
nances on certain streets in the bor- 
ough, and pay the cost of repaving, and 
that the work should be completed on 
or before October 31, 1939; that the 
borough refused to permit the plaintiff 
to remove its property, and the bor- 


§ 196 


ough’s Chief of Police advised the plain- 
tiff’s employees that he had_ been in- 
structed to prevent their taking down 
any of the wires, poles and appurte- 
“nances; that the presence of these 
facilities constitutes an increasing haz- 
ard to persons and vehicles on the 
streets of the borough; that the refusal 
to permit their removal places unneces- 
sary expense for maintenance and re- 
pair upon the plaintiff; and that the 
borough is attempting to secure some 
income from the plaintiff for the right 
to occupy its streets. Held, that the 
- borough has no right to bar the plain- 
tiff from proceeding with the removal 
of its facilities, and that, therefore, an 
injunction must be granted.—Harris- 
burg Rys. Co. v. McNair, 50 Dauph. 
te IS 
. The method sought to be used by the 
borough to secure some income from 
¥ the plaintiff is not a legal one, in that 
it prevents the plaintiff, which is will- 
ing and ready to comply with the or- 
ders of the Public Utility Commission 
as reasonably interpreted, from carry- 
ing out such orders according to their 
real intent, by the attempted imposition 
‘of conditions on the part of the bor- 
ough which are irrelevant to and apart 
from such orders.—Harrisburg Rys. Co. 
v. MeNair, 50 Dauph. 166. ‘ 
The attempt to impose such a license 
{4 fee indirectly by insistence upon an 
' agreement embodying such terms made 
-, in connection with the order of the Pub- 
lic Utility Commission is unreasonable 


and in violation both of the letter 
; and spirit of the Commission’s order.— 
- Harrisburg Rys. Co. v. McNair, 50 
- Dauph. 166. 


my The defendants, having thus attempt- 
ed to impose unreasonable and illegal 
conditions, as individuals and as offi- 
 eials of the borough, their servants, 
agents and employees, are estopped 
from interfering with the removal of the 
wires, ties, poles and overhead con- 
_ struction 4nd appurtenances from the 
streets of the borough by the plaintiff 
company.—Harrisburg Rys. Co. v. Mc- 
Nair, 50 Dauph. 166. 


§ 227 
N.Y.Sup. 


A 


To construe constitution- 
al and statutory enactments relating 
to unification of the transit system 
of the city of New York, it is neces- 
sary to look at the evil which they 
were designed to remedy, purpose 
‘ which motivated their enactment, and 
process which seemingly was intended 
to be provided to cure that evil and 
accomplish that purpose. Administra- 
tive Code, §§ 141—6.1, 141—6.2, as 
added by Laws 1939, cc. 475, 476; 
New York City Charter 1936, § 273-a, 

as added, and § 275, as amended by 
Laws 1939, e. 474; Const. art. 8, § 
7-a.—Bronx Chamber of Commerce v. 
Fullen, 21 N.Y.S.2d Ay 174 Mise. 524. 

22 


§ 

Mass. Provision of statute, whereby 
commonwealth took over management 
of privately owned elevated railway 
company, requiring the commonwealth 
to pay over to the company deficiency 
resulting from insufficiency of income 
of company to meet cost of service, 
created an obligation or liability of 
commonwealth that is to be dealt with 
as such by all officers of the common- 
wealth in accordance with the terms of 
the statute, subject to controlling con- 
stitutional requirements. Spec.St.1918, 
ec. 159, § 11, as amended by St.1935, ec. 
99.—In re Opinion of the Justices, 35 
N.E.2d 5. 

Under statute whereby the common- 
wealth took over the management of 
privately owned elevated railway com- 
pany, the company, through the trus- 
tees appointed by the Governor, ‘is 
managed and operated by the common- 
wealth and not by any _ subdivision 
thereof, notwithstanding the company 
is operated only in some of the cities 
and towns of the commonwealth and 
though taxes for payment of a defi- 
ciency resulting in operation of the 
company are assessed on such cities 
and towns. Spec.St.1918, ce. 159, §§ 2, 
11, 14.—In re Opinion of the Justices, 
35 N.B.2d 5. 

The statute whereby the common- 
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wealth took over management of pri- 
vately owned elevated railway company 
is constitutional. Spec.St.1918, ¢. 159, 
§§ 1-6, 8, 9, 11-14, ‘as amended; St. 
1931, c. 338, §§ 1-4, 19, 20.—In re 
Opinion of the Justices, 35 N.EH.2d 5. 

Where statute under which the com- 
monwealth took over the management 
of privately owned elevated railway 
company obligated the commonwealth 
to pay over to the company deficiency 
resulting from the public management 
so far as amount to be paid by the 
commonwealth reflects obligations or 
liabilities lawfully incurred by the 
trustees managing the company, the 
Governor and council have no right to 
refuse to honor the obligations or lia- 
bilities even though they may doubt 
the wisdom or expediency of incurring 
such obligations or liabilities. Spec.St. 
1918, ce. 159, § 11, as amended by_St. 
1935, ec. 99.—In re Opinion of the Jus- 
tices, 35 N.E.2d 5. 

The statute under which the com- 
monwealth took over the management 
of privately owned elevated railway 
company confers upon trustees ap- 
pointed to manage the company wide 
discretion in the management and op- 
eration of the company, including the 
making of expenditures in behalf of 
the company to be included in -cost 
of service and thus reflected in amount 
payable by the commonwealth under 
its obligation to pay over any operat- 
ing deficiency. Spec.St.1918, ¢«. 159, § 
11, as amended by St.1935. ec. 99.—In 
re Opinion of the Justices, 35 N.H.2d 5. 

Where statute under which the com- 
monwealth took over the management 
of privately owned elevated railway 
company required trustees appointed to 
manage the company to notify treas- 
urer and receiver general of common- 
wealth of amount to be paid by com- 
monwealth under its obligation to pay 
over to company operating deficiency, 
the trustees’ notification is not conclu- 
sive upon the commonwealth that the 
elements included in the computation 
of the deficiency are in accordance 
with the law, and the Governor and 
council have the right to consider 
whether the elements entering into the 
computation of such deficiency are in 
accordance with the law. Spec.St.1918, 
ce. 159, § 11, as amended by St.1935, c. 
99%" Const. (Pb. 2, 1G,  2n 8, Ln ate ee 
Do 3 Opinion of the Justices, 35 N.E. 


§ 231 

N.Y.Sup. Under the Rapid Transit 
Act and Public Service Law provi- 
sions for operation and maintenance 
of rapid transit facilities and the ac- 
quisition of equipment, the city of 
New York through the board of trans- 
portation had no implied power to ac- 
quire by lease omnibus equipment to 
replace existing trolley car equipment 
for transportation of passengers on 
street surface lines or to determine that 
the rental cost of omnibus equipment 
should be payable as operating expens- 
es from the operating fund of the 
system. Laws 1891, ¢ 4, as amended 
and renumbered by Laws 1909, c. 498, 
pp. 1230; 1231, 1237, 1240, 1247, 1248, 
§§ 26, subd. 4, 27, 28, 30, 35, 37, subd. 
1, and § 30, subd. 1, as amended by 
Laws 1940, ¢. 560; Public Service 
Law, § 130 et seq.—Smull v. Delaney, 
25 N.Y.S.2d 387, 175 Mise. 795. 


Under the act applicable to the city 
of New York amending the Rapid 
Transit Act providing for rapid transit 
railways and authorizing the leasing 
of the use of tracks of any railroad 
therein for the operation of cars, city 
of New York is not authorized to lease 
omnibuses to replace existing trolley 
ear equipment since the limited purpose 
of the act precludes the inference that 
the legislature intended the act to have 
a broader effect. Laws 1891, ¢« 4, as 
amended and renumbered by Laws 
1909, p. 1240, § 30, subd. 1, as amend- 
ed by Laws 1940, ec. 560.—Smull v. De- 
laney, 25 N.Y.S.2d 387, 175 Mise. 795. 

The provision of the Publie Serviee 
Law applicable to the city of New 
York authorizing the board of transpor- 
tation thereof to “purchase” all neces- 
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sary materials and supplies for opera- 
tion of transit system, read in connec- 
tion with the whole law to which it re- 
fers, does not authorize the board of 
transportation of the city of New York 
to lease omnibus equipment for opera- 
tion and maintenance of rapid transit 
facilities since a ‘‘purchase’’ of proper- 
ty involves a transfer of ownership 
and a passing of title, while a “lease” 
does not, and title remains in lessor 
and lessee only has use of property un- 
til expiration of the term. Public Serv- 
ice Law, § 13414.—Smull v. Delaney, 25 
N.Y.S.2d 387, 175 Misc. 795. 

Under provision of the Public Service 
Law applicable to the city of New York 
authorizing board of transportation of 
New York City to purchase ‘‘all neces- 
sary materials and supplies” for oper- 
ation and maintenance of rapid transit 
system, quoted words relate to acquisi- 
tion of such items as are necessary for 
operation and maintenance of existing 
“equipment” and do not include a com- 
plete.substitution of equipment, since 
word “materials” relates to such arti- 
cles only as enter into and form part of 
finished structure and are capable of 
being so used and are furnished for 
that purpose, while “‘supplies’’ relates 
to something used directly in carrying 
on of the work, something in addition 
to it, those articles necessary for en- 
abling an existing entity to function 
properly, and “equipment” is the com- 

ination of all the elements necessary to 
carry out the project. Public Service 
Law, § 1341%4.—Smull- v. Delaney, 25 
N.Y.S.2d 387, 175 Misc. 795. 


Under the Public Service Law ap- , 


plicable to the city of New York au- 
thorizing the board of transportation to 
purchase all necessary materials and 
supplies for operation and maintenance 
of rapid transit railroad in New York 
City and ‘generally to exercise all 
requisite and necessary authority to 
manage and direct the operation and 
maintenance of such road’, the quoted 
words mean the right to conduct, to 
engage in, to act authoritatively in the 
business of such transportation, to con- 
tinue that which is in existence, since 
the word ‘‘maintenance” connotes the 
acquisition of items necessary to the re- 
pair and preservation of an _ existing 
structure and incidental to the carrying 
on of the service. Public Service Law, 
§ 134%.—Smull v, Delaney, 25 N.Y.S. 
2d 387,175 Mise. 795. t 

Under provision of Rapid Transit Act 
for the issuance of bonds for construc- 
tion or equipment or both of rapid 
transit railroad, and Public Service 
Law provisions for municipal operat- 
ing fund, the board of transportation 
of the city of New York is not author- 
ized to lease omnibuses to replace exist- 
ing trolley car equipment and to de- 
termine that the rental cost under the 
leases should be considered as operat- 
ing expenses of the system to be paid 
out of the revenues comprising the op- 
erating fund. Public Service Law, 
1386; Laws 1891, ec. 4, as amended an 
renumbered by Laws 1909, ec. 498, p. 
1248, § 37, subd. 1.—Smull v. Delaney, 
25 N.Y.S.2d 387, Ag Mise. 795. 
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Cal.Super. The statute providing 
that vehicular traffic facing a red or 
“stop” signal shall stop before enter- 
ing nearest crosswalk at an intersection 
is applicable to motormen operating 
street cars. Vehicle Code, § 476 (c) 
1 (e, f), St.1939, pp. 1607, 1608.—Peo- 
ple v. Ausen, 105 P.2d 321. 

In prosecution of street car motor- 
man for violating statute providing 
that vehicular traffic facing a red or 
“stop” signal shall stop before enter- 
ing nearest crosswalk at an intersec- 
tion, denying cross-examination of 
people’s witness was error, where ques- 
tions bore directly on issue of wheth- 
er motorman’s conduct was willfully 
in violation of law, or was justified by 
an ‘emergency’ within meanin of 
statute. Vehicle Code, i 476(c) (e, 
f), St.1939, pp. 1607, 1608.—People y. 
Ausen, 105 P.2d 321. 

In prosecution of street car motor- 
man for violating statute providing 
that vehicular traffic facing a red or 
“stop” signal shall stop before enter- 
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ing nearest crosswalk at an intersec- 
tion, where traffic signals involved did 
not include a yellow or “caution’’ sig- 
nal, provisions of statute concerning 
traffic facing yellow or ‘caution’ sig- 
nals were inapplicable and motorman 
was bound to justify his conduct, if 
at all, under “emergency” clause of 
statute. Vehicle Code, § 476(b) 1(f), § 
476(c) 1 (e, f), §§ 511, 511.7, and 514, 
S$t.1939, pp. 1607, 1608, 2108, 2109, 
and St.1935, p. 178.—People vy. Ausen, 
105 P.2da 321, 

In prosecution of street car motor- 
man for violating statute providing 
that vehicular traffic facing a red or 
“stop” signal shall stop before enter- 
ing nearest crosswalk at an intersec- 
tion, objections to questions addressed 
to witness concerning weather, speed 
of street car when witness first saw it, 
and its speed when signal changed, 
should have been overruled. Vehicle 
Code, § 476(b) 1, § 476(c) 1(e, f), §§ 
511, 511.7, and 514, St.1939, pp. 1607, 
1608, 2108, 2109, and St.1935, p. 178.— 
People v. Ausen, 105 P.2d 321. 

Ohio App. The amendment of a 
penal ordinance requiring ‘vehicles 
and street cars’’ to be driven in a care- 
ful manner, so as to refer to ‘‘motor 
vehicles” only, the provision relating to 
street cars being omitted therefrom as 
amended, shows an intention not to 
have such ordinance continued to apply 
to operators of street cars, notwith- 
standing general ordinance provision 
that all ordinances by their terms ap- 
plying to vehicles shall, so far as prac- 
ticable, apply to street cars, where an- 
other ordinance defined a motor ve- 
hicle as a “self-propelled vehicle,’ and 
a vehicle as a “device not designated 
for operation upon fixed tracks or 
rails.”—City of Cincinnati v. Somagyi, 
29 N.E.2d 37, 64 Ohio App. 507. 
234 


Cal. In action to have declared un- 
constitutional and to enjoin enforce- 
ment of initiative ordinance requiring 
two-man operation of all street cars 
in city of Los Angeles, decision of 
Railroad Commission, which had ex- 
clusive control and supervision over the 
operation of the railway system and 
which permitted one-man operation of 
ears, was conclusive upon court with 
respect to question of comparative 
safety of one-man or two-man opera- 
tion. St.1915, p. 115.—Los Angeles Ry. 
Corporation y. City of Los Angeles, 108 
P.2d 430, 16 Cal.2d 779. 

The regulation and operation of 
street cars in city of Los Angeles was 
a matter of general public concern and 
not a “municipal affair’ within consti- 
tutional grant to chartered municipal 


corporations of complete autonomy 
with respect to municipal affairs, and 
hence initiative ordinance requiring 


two-man operation of street cars, even 
if considered as a police regulation, 
was ineffective as against conflicting 
order, permitting one-man operation, 
of Railroad Commission which had 
paramount power in the matter and 
whose order acquired force of law. St. 
1915, p. 115; Const. art. 11, § 8; art. 
12, § 23._Los Angeles Ry. Corporation 
y. City of Los Angeles, 108 P.2d 430. 
16 Cal.2d 779. : 
§ 241 


Ariz. The statute levying privilege 
tax measured by amount or value of 
business done, and determined by ap- 
plication of rates against values, gross 
proceeds of sales, or gross income, and 
specifying rate of one per cent. of 
gross proceeds of sales or gross income 
from business of persons engaged in 
transporting for hire freight or pas- 
sengers by “railroads” from one point 
to another point in Arizona, was broad 
enough to include receipts of city from 
sales of fares of municipal street rail- 
way, since city operated railway in its 
proprietary capacity. Code 1939, § 73- 
1303.—City of Phcenix v. Moore, 113 
P.2d 935. 

8 271 


Pa. A street railroad company does 
not have duty to anticipate and provide 
against every exigency or possible con- 
tingency that may suddenly arise in 
the operation of its lines, and_ per- 
forms its whole duty by the exercise of 
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care according to the circumstances.— 
Cox v. Wilkes-Barre Ry. Corporation, 
17 A.2d_ 367, 340 Pa. 554, 

A trolley car motorman has duty to 
keep a constant lookout ahead and to 
have such control of his car as to avoid 
dangers ordinarily incident to its oper- 
ation and such unusual and unexpect- 
ed dangers as he saw in time to avoid, 
and has only the duty to have his car 
under such control as the circumstan- 
ces seem to require-—Cox y. Wilkes- 
Barre Ry. Corporation, 17 A.2d 367, 340 
Pay 554, 

Pa. The doctrine, of ‘permissive 
crossings’ has no application to street 
railway tracks located in a public thor- 
oughfare.—Ferencz v. Pittsburgh Rys. 
Co., 19 A.2d 385, 341 Pa. 369. 

§ 288 

Pa. A trolley car motorman has du- 
ty to keep a constant lookout ahead 
and to have such control of his car as 
to avoid dangers ordinarily incident to 
its operation and such unusual and 
unexpected dangers as he saw in time 
to avoid, and has only the duty to 
have his car under such control as 
the circumstances seem to require.—Cox 
vy. Wilkes-Barre Ry. Corporation, 17 
A.2d 367, 340 Pa. 554. 


~ § 297 

D.C.Pa. Under Pennsylvania law, a 
street railroad has a superior right to 
portion of street occupied by its tracks, 
and one unnecessarily leaving his ve- 
hicle on track with knowledge that 
street car is approaching is guilty of 
contributory negligence as a matter of 
law.—U. S. v. Philadelphia Transp. Co., 
38 F.Supp. 246. 

Cal.App. A pedestrian has right to 
use portions of a street occupied by 
streetcar tracks, so long as he does not 
unnecessarily obstruct the movements 
of cars.—Amendt v. Pacific Dlectric Ry. 
Cor E15 ePi2d) 5883 

By reason of mutual rights of pedes- 
trian and streetcar to area of tracks, 
subject to necessity for pedestrian to 


yield upon signal of the car’s approach, | 


reciprocal rights obtain, and reciprocal 
duties are imposed.—Amendt vy. Pacific 
Hlectrie Ry. Co., 115 P.2d 588. 
§ 298 
Cal.App. A pedestrian has right to 
use portions of a street occupied by 
streetcar tracks, so long as he does not 


unnecessarily obstruct the movements_ 


of cars.—Amendt y.- Pacific Electric Ry. 
Co., 115 P.2d 588: 

By reason of mutual rights of pedes- 
trian and streetcar to area of tracks, 
subject to necessity for pedestrian to 
yield upon signal of the car’s approach, 
reciprocal rights obtain, and -reciprocal 
duties are imposed.—Amendt v. Pacific 
Hlectric Ry. Co., 115 P.2d 588. 
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Cal.App. Right of way alone is not 
the determining factor as to liability 
of two different street car systems for 
injuries sustained by passenger in col- 
lision of two street cars, where evi- 
dence discloses independent negligence 
of operators of both cars.—Davis v. 
City and County of San Francisco, 114 
P.2d 359. 


As respects liability of two different: 


street car systems for injuries sus- 
tained by passenger in collision of two 
street cars, operator of one car cannot 
blindly and negligently proceed for- 
ward into intersection and cause a 
eollision with another car merely be- 
cause operator had a statutory or reg- 
ulatory right of way.—Davis v. City 
ang County of San Francisco, 114 P.2d 
359. 

As respects liability of two different 
street car systems for injuries sus- 
tained by passenger in collision of two 
street cars, operator of one car exer- 
cising the right of way cannot excuse 
his negligence on that ground alone, 
but such right is available to him only 
in those instances where he has himself 
proceeded without negligence.—Davis 
v. City and County of San Francisco, 
4S Pa2d 359s 

Ohio App. A street car approaching 
an intersection had right of way over 
automobile approaching from left if 
street car was proceeding in a lawful 


manner.—Kuessner y. Cincinnati St. Ry. 
Co., 34 N.B.2d 275. Zz, 


:% § 301 ‘ 
Ind.App. In automobile occupant’s 


action for personal injuries sustained 


in collision with street car, instruction — 


imposing an absolute duty on street car 
company to maintain its road in such 
condition that it could not be rendered 
dangerous was improper as establishing 
a higher legal duty than is imposed on 


ey 


street car company by Jaw.—Gary Rys, — 


Co. v. Michael, 34 N.H.2d 159. 
A street railroad company is requir- 


ed to exercise only reasonable ‘care to 


keep its right of way in _a reasonably 
safe condition.—Gary Rys. Co. v. 
Michael, 34 N.E.2d 159. : 
316 ; 
Pa. 


a rut within and parallel to trolley car 


1 


ay 


§ sds 
Where automobile wheel struck _ 


track, and as automobile reached end | 


of rut it skidded across track and onto 
an adjoining track where it 
struck, while it was still in motion, by 
an oncoming trolley car, the failure 
of the motorman to give warning of 
the approach of the car did not con- 
stitute negligence, so as 
street railroad company liable for death 
of automobile passenger resulting from 
injuries sustained in the collision, es 
pecially since driver of automobile had 
knowledge of the approach of the car, 


of movement of automobile would not 
have been aided by the giving of a 
warning.—Cox v. Wilkes-Barre Ry. 

Corporation, 17 A 2d 367, 340 Pa. 554. — 
§ 317 ae 

Pa. 


Ing intersection, on a straight track in 
wide thoroughfare and during the ear- — 


ly morning when what little vehicular SG 
N 


traffic there was, was proceeding in 
direction opposite to that of the car, 


that the car was traveling at speed — 


as 


to render — 


are 


and since driver having lost control 


ea 


+ 


Where trolley car was approach- — 


ir 


of from 30 to 35 miles per hour when ~ 


it struck an oncoming automobile 


which had struck a rut and skidded ~ 


across an adjoining track and into the 


ah 


path of the trolley car did not consti- | 


tute negligence so as to render street 
railroad company liable for death of 


i 


automobile passenger resulting from in- 


juries sustained 


2d 367, 340 Pa. 554 
§ 322 

D.C.Pa. Where mail truck driver, up- 
on stopping to collect mail from box 
at time when there was no street car in 
sight, parked his truck as close to curb 
as possible in view of snow piled along — 
curb, and motorman of street car which — 
struck truck before driver returned 
thereto had a clear and unobstructed 
view of truck when he was 300 feet 
distant, motorman was negligent and 
truck driver was free of contributory — 
negligence.—U. s. v. Philadelphia 
Transp. Co., 38 F.Supp. 246. 

§ 324 

Pa. A trolley car motorman is not. 
bound to anticipate that an automobile 
traveling in the opposite direction may 
dash out in front of streetcar or that 
when automobile approaches an object 
in its path, it will not stop but will 
turn on track in front of the ecar.— 
Cox v. Wilkes-Barre Ry. Corporation, 
17° A.2d 367, 340 Pa. 554. 

A trolley car motorman is not bound 
to so control the car as to. avoid in- 
jury to an automobile that might sud- 
denly skid into the path of the car.— 
Cox vy. Wilkes-Barre Ry. Corporation, 
17 A.2d 367, 340 Pa. 554, ‘ 

The possibility of skidding is a mat- 
ter to be considered by all persons us- 
ing vehicles on slippery streets, but 
there is no presumption that motorist 
will so drive his automobile that it 
will land in front of an approaching 
trolley car.—Cox vy. Wilkes-Barre Ry. 
Corporation, 17 A.2d 367, 340 Pa, 564. 

Tex.Civ.App. Under the evidence, a 
street car motorman had right to as- 
sume that driver of truck in which 


plaintiff, a minor, was a passenger 
would maintain a proper lookout for 
street cars and would not approach 
crossing at a speed in excess of legal 
rate or at a greater rate than was 
reasonable in view of wet, slippery 


eondition of street.—Carrell. v. Dallas 


in collision—Cox v. 
Wilkes-Barre Ry. Corporation, 17 A. 


an 


Px 


/ 


¥ 4 
Sey: 
_ Railway & Terminal Co., 151 S.W.2d 
869, error dismissed, judgment correct. 


Ind. The speed of interurban cars 
~must be regulated to *necessities of 
traffic conditions, and operator of an 
interurban car is required to keep a 
lookout for other vehicles, and to use 
reasonable care to avoid collisions and 
- keep his car under control.—Carson v. 
Perkins, 29 N.H.2d_ 772. 
Mra 8 333 ; 
; Cal.App. When a pedestrian is law- 
_ fully within a cross-walk dedicated to 
his uses, it is incumbent upon a motor- 
man to see him and use ordinary care 
to avoid running him down,—Amendt 
, eee Electric Ry. Co., 115 P.2d 


+4 
' 
aN a 


in a cross-walk dedicated to his uses, 


" When a pedestrian is lawfully with- 


it is incumbent upon a motorman to 
see him and use ordinary care to avoid 
running him down.—Amendt y. Pacific 
_ Blectric Ry. Co., 115 P.2d 588, 
N.Y. Motorman was under duty. of 
Dy vigilance to avoid danger to _ pedes- 
_— trians crossing tracks on which his 
_ trolley car was running, but Court of 
: Appeals could not assume that motor- 
man was vigilant also to see what was 
happening on another track.—Hernan- 
dez v. Brooklyn & Queens Transit Cor- 
poration, 32 N.E.2d 542, 284 N.Y. 535, 
_ reversing 19 N.Y.S.2d 511, 259 App. 
‘Div. 853. — 


: § 334 

Ind. The speed of interurban cars 
must be regulated: to necessities of 
_ traffic conditions, and operator of an 
interurban car is required to keep a 


_ keep his car under control.—Carson v. 
ee Perkins, 29 N.B.2d_ 772. 
Weed 


§ 337 
Wash. Operators of street cars may 
rely upon assumption that those cross- 
- ing tracks will use due care, and they 
-_ may do so until the conduct of such 
persons warns them to the contrary.— 
 Hynek v. City of reese” 111 P.2d 247. 

lees 3 


re 
- Cal.App. A motorman cannot’ be 

2) charged with duty of anticipating that 
anyone would suddenly step from a 
place of safety onto tracks in front of 
an approaching car, and streetcar com- 
pany is not responsible to person who 
_ carelessly or absent-mindedly walks 
- suddenly in front of a moving car.— 
 Amendt y. Pacific Electric Ry. Co., 115 


ne 


pt § 343 

Ind. The speed of interurban cars 
must be regulated to necessities. of 
traffic conditions, and operator of an 
interurban car is required to keep a 
- lookout for other vehicles, and to use 
reasonable care to avoid collisions and 
keep his car under control.—Carson vy. 
- Perkins, 29 N.E.2d 772. 

m4 358 
Me Cal.App. In action by motorman of 
privately owned street car against city 
and county of San Francisco for inju- 
ries suffered when struck by passing 
municipal street car, motorman’s neg- 
ligence did not constitute a defense if 
not a proximate cause of his injuries. 
—Gillette v. City and County of San 
Francisco, 107 P.2d 627, 41 Cal.App. 
2d 758. 5 

Conn. Where trolley: pole on street 
ear became disengaged from _ trolley 
¥ wire and rope which was designed to 
hold it broke and pole flew up so that 
trolley wire was brought into contact 

with cable leading to traffic light, caus- 
ing a short circuit as result of which 
trolley wire broke and fell on automo- 
— bile in which plaintiff was sitting, 
j town could not be held liable for fright 
and shock suffered by the plaintiff on 
ground that maintenance of wire near 
trolley cable was a ‘nuisance’, since 
injuries were caused by an unusual 
combination of circumstances and con- 
ditions previously existing could not 
reasonably be found to be such as 
would have a natural tendency to pro- 
duce injuries.—Orlo v. Connecticut Co., 
21 A.2d 402, 128 Conn. 231. 

Ind.App. Where wife was riding in 
automobile driven by her husband, if 
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operation of the automobile was a joint 


operation, and if such joint operation 
was negligent, and the negligence prox- 
imately contributed to or caused the 
injuries sustained by wife in collision 
with street car, wife could not recover 
from street car company.—Gary Rys. 
Co.-v. Michael, 34 N.E.2d 159. 

Ohio App. The occupant of rear lug- 
gage compartment of automobile could 
not recover from street car company 
for injuries sustained when automobile 
collided with approaching street car, 
where sole proximate cause of collision 
was negligence of motorist in driving 
automobile head-on into the street car 
that had been visible for some time 
and was: proceeding in a path which 
motorist knew must be followed by 
street car and which motorist persisted 
in occupying with his automobile.— 
Schnurr y. Cincinnati St. Ry. Co., 34 
N.B.2d 525, 67 Ohio App. 225, 

W.Va. Where 14-year-old experienced 
bicycle rider was riding along a street 
30 feet wide, on which a street car was 
approaching, and, when he was about 
150 to 200 feet from street car, bicye- 
list noticed that there was an auto- 
mobile approaching on ‘the side of the 
street to his left, and bicyclist attempt- 
ed to ride through a, space 3.1 feet 
wide between street car and curb on 
bicyclist’s right, and left bicycle han- 
die came in contact with street car and 
bicyclist was injured, it was for jury 
to say whether bicyclist was negligent, 
so as to preclude recovery from street 
car company, and, if so, whether his 
negligence was a “proximate cause’ of 
the accident—Humphreys v. Charles- 
ton Transit Co., 11 S.H.2d 746. 

§ 359 


Wash. Where pedestrian crossing 
street to catch street car saw lights of 
approaching car 700 feet away, was 
at all times in position to judge its 
speed, and saw that street car was 
traveling at rapid speed, in absence of 
traffic to distract his attention, he was 
guilty of “contributory negligence” in 
continuing to cross street, precluding 
recovery for his death.—Hynek y. City 
of Seattle, 111 P.2d 247, 


§ 362 

D.C.Pa. The rule that a person ‘un- 
necessarily leaving vehicle on street 
railroad track with knowledge that 
street car is approaching is guilty of 
contributory negligence does not apply 
where there is some emergency or com- 
pelling reason for occupancy of track 
at time of collision.—U. S. v. Philadel- 
phia Transp. Co., 38 F.Supp. 246. 

W.Va. The law is not critical of the 
course pursued by one lawfully in the 
pathway of imminent danger, such as 
the imminent danger of being struck 
by a street car, where the avenue of 
escape he intended to take is. sudden- 
ly closed.—Humphreys vy. Charleston 
Transit Co., 11 S.B.2d 745. 

§ 367 

Cal.App. It is not negligence for a 
pedestrian to walk in close proximity 
to or upon streetear tracks.—Amendt 
ape sta: Hlectrie Ry. Co., 115 P.2d 


A pedestrian may rely upon street- 
ear to sound the warnings which it 
customarily sounds when approaching 
the point where he walks.—Amendt v. 
Pacific Blectric Ry. Co., 115 P.2d 588. 

Cal.App. Where a_ pedestrian is 
about to cross street railway track, he 
must use his senses before stepping 
onto the track to ascertain whether a 
ear is approaching, and if upon the 
track, he must leave it when a car 
comes near.—Amendt v. Pacific Elec- 
tric Ry. Co., Stace 588. 


388 
C.C.A.Kan. The requirement that a 
man shall “look and _ listen” before 


erossing street railroad track means 
only that he shall observe and. esti- 
mate with reasonable accuracy his dis- 
tance from the car and the speed of 
its on-coming, and then make calcula- 
tion and comparison of the time it 
will take the car to come and the time 
it will take to cross the track, and, if 
under the same circumstances: a rea- 
sonably prudent person would attempt 


to cross” 


Public | 
2337.7 ; f ; ; 
Cal.App, Pedestrian, who after look- 
ing in both directions entered street 
in pedestrian zone at intersection with 
signal in her favor, could assume that 
street car approaching intersection from 
left would act within the law and with 
reasonable care not to harm pedestrian, 
and was not contributorily negligent 
as a matter of law for failing to an- 
ticipate that street car might suddenly 
speed up and disobey traffic signal.— 
Gnesa v. City and County of San Fran- 
cisco, 105 P.2d 3876. 

Cal.App. In crossing street railway 
track, it is pedestrian’s duty to use 
such reasonable care as to avoid col- 
liding with passing vehicles —Amendt 
v. Pacific Wlectrie Ry. Co., 115 P.2da 
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Il.App. Though street car track 
may not be a “dangerous place” per 
se, such track is a “dangerous place’ 
within rule making it duty of persons 
about to cross a dangerous place to 
approach it with care commensurate 
to known danger, where a street car 
is rapidly approaching and so near at 
the time as to strike a person as soon 
as he steps upon the first rail.—Rus- 
sell v. Richardson, 31 N.H.2d 427, 308 
Tl.App. 11. : 

Pa. A pedestrian 
tempting to cross street car tracks be- 
tween regular crossings ordinarily will 
be chargeable with such carelessness 
as to prevent recovery for injuries sus- 
tained when struck by street car.— 
Ferencz v. Pittsburgh Rys. Co.; 19 A. 
2d 385, 341 Pa 369. : 

Wash. Persons crossing over street 
ear tracks may rely upon assumption 
that street car operators will exercise 
reasonable and ordinary care to avoid 
accidents, and it is not necessarily 
“contributory negligence’ as a matter 
of law for persons to enter upon car 
tracks in the path of oncoming street 
cars.—Hynek vy. City of Seattle, 111 
Pi2d 247. 

The right of persons crossing street 
ear tracks to continue to assume that 
street car operators will exercise due 
eare to avoid hitting them is not ab- 
solute, but such person must exercise 
ordinary care for his own protection 
against injury.—Hynek vy. City of Seat- 
tley WW P2247, 

Where pedestrian crossing street to 
catch street car saw lights of approach- 
ing car 700 feet away, was at all 
times in position to judge its speed, 
and saw that street car was traveling 
at rapid speed, in absence of traffic to 
distract his attention, he was guilty 
of “contributory negligence’ in con- 
tinuing to ¢éross street, precluding re- 
covery for his déeath.—Hynek v. City of 
Seattle, 111 P.2d 247. 

§ 371 

Cal.App. A _ pedestrian who, with 
knowledge of practice of railway op- 
eratives in switching across a sidewalk 
where no switchman is on duty, steps 
upon track in front of a car which he 
has observed standing near the point 
of collision, is negligent.—Amendt. v. 
Pacific Hlectric Ry: Co., 115 P.2d 588. 

Where pedestrian was familiar with 
intersection of two streets and street 
railway private right of way, and with 
custom of sounding gong before enter- 


be een in doing so.—Kansas C 


ing intersection, he had a right to rely ~ 


apon warning, and was not guilty of 
“negligence”? as a matter of law in 
crossing intersection after seeing ear 
stopped behind him at intersection, nor 
in continuing. to cross after looking 
again and seeing ear still stopped, but 
his contributory negligence as affecting 
street railroad’s liability when he was 
struck by car coming from behind 
was for jury in view of other trafic 
which he was required to watch.— 
Amendt v. Pacifie Electric Ry. Co., 115 
P.2d 588. 

A pedestrian’s right to rely upon 
giving of warning by streetcars enter- 


ing intersection as was customary at. 


such intersection should be considered 
in his behalf in determining his con- 
tributory negligence in crossing inter- 


ervice Co. v. Knight, 116 F.2d 


deliberately at-~ 


ie ek 


by street car while 


Vv 
115 P.2d 588 
“A pedestria: 


,» whe was struck 
i crossing tracks be- 
tween intersections, was guilty of con- 
tributory negligence as matter of law, 
precluding recovery from street rail- 
road company for his death, where it 
appeared from plaintiff’s own witness 
that pedestrian either failed to keep 
proper lookout for approaching cars, 
or that if he did see approavhing car 
he then walked knowingly into its 
Le EW? y. Pittsburgh Rys. Co., 

9 A.2d 885, 341 Pa. 369. 

One who walks in front of a moving 
engine or ear, which is plainly visible, 
and is immediately struck, is contribu- 
torily negligent, irrespective of having 
stopped, looked or listened.—Ferencz v. 
Pittsburgh Rys. Co., 19 A.2d 385, 341 
Pa. 369. , 

Tuat street car was traveling at a 
ranid speed did not relieve pedestrian 
of contributory negligence in attempt- 
ing to cross in front of car, especially 
where pedestrian was in position to ob- 
serve its speed, and was attempting to 
eross tracks between intersections, so 
that he had no reason to expect that 
car would decrease its speed.—Ferencz 
v. Pittsburgh Rys. Co., 19 A.2d 385, 
341 Pa. 369. 

376 


§ 

Cal.App. It is duty of person cross- 
ing or about to cross street railway 
company’s tracks to exercise his facul- 
ties of sight and hearing and watch 
and listen for cars coming from any 
direction.—Lolli v. Market St. Ry. Co., 
110 P.2d 436. . 

ill.App. Though pedestrian crossing 
street and street car had equal rights 
at intersection, a reasonably prudent 
man in such circumstances would fore- 
go his technical right to cross the 
street until it was reasonably safe to 
do so, and would take into considera- 
tion the fact that a man on foot may 
stop almost instantly upon appearance 
of danger while it requires some dis- 
tance to stop a heavy ‘street car.— 
Russell vy. Richardson, 31 N.H.2d 427. 


§ 377 

Cal.App. Where a pedestrian is 
about to cross street railway track, he 
must use his senses before stepping on- 
to the track to ascertain whether a car 
is approaching, and if upon the track, 
he must leave it when a car comes 
near.—Amendt vy. Pacific Electric Ry. 
Co., 115 P.2d 588. 

§ 378 

Pa, A pedestrian, who was struck 
by street car while crossing tracks be- 
tween intersections, was guilty of con- 
tributory negligence as matter of law, 
precluding recovery from street rail- 
road company for his death, where it 
appeared from plaintiff’s own witness 
that pedestrian either failed to keep 
proper lookout for approaching cars, 
or that if he did see approaching car 
he then walked knowingly into its 
path.—Ferencz v. Pittsburgh Rys. Co., 
19 A.2d 385, 341 Pa. 369. 

} § 379 

Cal.App. In crossing street railway 
tracks, ordinarily prudent man is un- 
der duty, before placing himself in a 


308 Ill.App. 11. 


position of danger, to look in the 
direction of the anticipated eril.— 
Amendt v, Pacific Blectric Ry. Co., 115 


P.2d 588. 

When traversing a street of congested 
traffic, pedestrian must look ahead and 
toward any quarter from which danger 
might come, in order to avoid colliding 
with others.—Amendt v. Pacific Hlec- 
trie Ry: Co) 175 Bi2d 588. 

Ill.App. A 20 year old pedestrian 
who attempted to cross. intersection 
in broad daylight after looking only 
once to his left, from which direction 
a street car was approaching at 20 to 
25 miles per hour, which was usual 
rate of speed at that intersection, and 
was struck by street car, was con- 
tributorily negligent as a matter of 
law, precluding recovery for his death. 
Smith-Hurd Stats. ec. 70, § 1 et seq.— 
Russell v. Riehardson, 31 N.H.2d 427. 
308 Ill.App. 11. 
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Pa. A pedestrian, who was struck 
by street car while crossing track_be- 
tween intersections, was under duty 
to look for approaching cars immedi- 
ately before entering upon tracks, and 
he did not discharge such duty by 
pausing on elevated roadbed of rail- 
road nearly 10 feet from street car 
tracks to look toward oncoming car. 
—Ferencz v. Pittsburgh Rys. Co., 19 A. 
2d 385, 341 Pa. 369. 

§ 380 

Cal.App. A pedestrian in a street in- 
tersection need not look continuously 
backward for a streetcar which he has 
seen standing, but must exercise only 
such degree of vigilance as would un- 
der the circumstances constitute reason- 
able care.—Amendt v. Pacific Electric 
Ry. Co., 115 P.2d 588. 

Though pedestrian crossing street 
railway tracks at intersection of two 
streets and private street railroad right 
of way was under duty to exercise 
reasonable care to look in direction of 
anticipated dangers, he was not re- 
quired to oscillate hig head like a 
elock pendulum to avoid eolliding with 
persons ahead and at the same time to 
watch approach of street car from be- 
hind.—Amendt vy. Pacifie Hlectric Ry. 
Co., 115 P.2d 588. 

384 


8 

C.C.A.Kan. In approaching _ street 
railway crossing, it was motorist’s 
duty to act as a reasonably prudent 
man would under’ similar: circum- 
stances and to take reasonable meas- 
ures for his safety.—Kansas City Pub- 
Was Service Co. v. Knight, 116 F.2d 


Wis. If motorman was’ under obli- 
gation to manage and control street 
car so as to avoid collision with auto- 


mobile that might be passing behind 


train of street cars to enter intersec- 
tion, motorist was under equal ob- 
ligation to manage and control auto- 
mobile so as to avoid collision with 
street car.—Schmidt v. Milwaukee Hlec- 
tric Railway & Transport Co., 296 N.W. 
609, 287 Wis. 220. 
§ 385 

Pa.Super. A motorist crossing inter- 
section ahead of defendant’s street car 
which he saw approaching was not 
bound to anticipate negligent operation 
of street car but was entitled to rely 
on the exercise of due care by defend- 
ant, and to assume that its street car 
would be properly - operated.—Shearer 
vy. Pittsburgh neers 21 A.2d 482. 


Mo.App. A taxicab driver, who en- 
tered intersection to cross street car 
tracks, though he saw street car ap- 
proaching about 800 feet away at 30 or 
85 miles per hour, and, instead of 
stopping to avert collision, shifted 
gears, increased his speed slightly, and 
proceeded to a point where he was 
unable to avoid collision, was guilty 
of “eontributory negligence” as a mat- 
ter of law barring recovery from street 
ear company for injuries sustained in 
resulting collision.—Smith v. East St. 
Louis Ry. Co., 152 S.W.2d 204. 


§ 392 
C.C.A.Kan. A guest in automobile 
was required to exercise reasonable 
eare for his safety, to keep a lookout 
for approaching danger, warn the 
driver, and to take such other pre- 
cautions for his safety as were rea- 
sonable under the circumstances.—Kan- 
sas City Public Service Co. v. Knight, 

116 F.2d 233. bi 


D.C.Pa. Under Pennsylvania law, a 
street railroad has a superior right to 
portion of street occupied by its tracks, 
and one unnecessarily leaving his ve- 
hicle on track with knowledge that 
street car is approaching is guilty of 
contributory negligence as a matter 
of law.—U. S. v. Philadelphia Transp. 
Co., 38 F.Supp. 246, 

Where mail truck driver, upon stop- 
ping to collect mail from box at time 
when there was no street car in sight, 
parked his truck as close to curb as 
possible in view of snow piled along 
curb, and motorman of street car which 
struck truck before driver returned 
thereto had a clear and unobstructed 


view of truck when he was 300 feet 
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distant, motorman ‘was negligent and 
truck driver was free of contributory 
negligence—U. 8. vy. Philadelphia 
Transp. Co.;°38 E.Supp. 246. ). qe 
Va. Where it appeared that motor- — 
ist intended to make a U turn, that 
automobile stalled nearly at right — 
angles across street car tracks, that — 
motorist saw street car approaching 
when it was more than 1,000 feet — 
away, that motorist had ample tea 
which to have pushed automobile off 
street car tracks, but that he remained ~ 
in automobile attempting to start — 
engine until it was too late to avoid ~— 
injury, motorist could not recover for — 
personal injury or damage to automo- ~~ 
bile sustained when street car struck 
automobile.—Harrell vy. Virginia Elec- 
tric & Power Co., 12 S.B.2d 833. 
405 c 


§ pe gets 
W.Va. Where 14-year-old experie peda t 
bicycle rider was riding along a pe ie rs: 
30 feet wide, on which a street car w: 
approaching, and, when he was about ~ 
150 to 200 feet from street car, bicyc 

list noticed that there was an automo- 
bile approaching on the side of the 
street to his left, and bicyclist at 
tempted to ride through a space 3.1 _ 

feet wide between street car and curb — 
on hieyelist’s right, and left bicycle — 
handle came in contact with street car A 
and bicyclist was iniured, it was fo 
jury to say whether bicyclist was neg- 
ligent, so as to preclude recovery from ~ 
street car company, and, if so, wheth- 
er his negligence was a ‘proximate 
cause” of the accident.—Humphreys v. — 
Charleston Transit Co., 11 S.H.2d 745. 


may be had for injuries resulting from 
a peril to which the injured person was 
exposed through his own fault or neg = 
ligence, and if pedestrian’s exposure | 
to the danger of collision with Peay, 
car was not due to any negligence Om, 
his part, doctrine was inapplicable— — 
Hernandez y, Brooklyn & Queens Tran- 
sit Corporation, 32 N.W.2d 542, 284 N. 
Y. 535, reversing 19 N.Y.S.2d 511, 259 — 
App.Div. 853. 4) agin 
Pedestrian could not, by ,Diocnee ies 
s 

ish 


xs 


heedlessly, place upon trolley car com- — 
pany the sole responsibility for acci- 
dent occurring through the continuing 
negligence of both.—Hernandez vy. — : 
Brooklyn & Queens Transit Corpora- 
tion, 32'N.Hi2d 542, 284 N.Y.7535, re- © 
ene 19 N.Y.S.2d 511, 259 App.Div. | 

; a 
Where pedestrian after passing in’ — 


pany was not liable for pedestrian’s in- — it 
jury unless motorman of moving car 
failed to exercise care to avert a a 
accident after he knew that pedes- 
trian was in a position of peril from 
which there would be no escape by Be 
the pedestrian’s own vigilance.—Her- 
nandez v. Brooklyn & Queens Transit 
Corporation, 32 N.H.2d 542, 284 N.Y. 
535, reversing 19 N.Y.S.2d 511, 259 — 
App.Div. 853. sei beAyt ea 

Where pedestrian carrying an um- ~— 
brella crossed in front of standing — 
trolley car which started as soon as 
he had passed, and while standing in 
space between eastbound and west- 
bound tracks, pedestrian noticed that 
car coming from opposite direction was 
slowly starting and in attempting to 
pass ahead of the moving car was 
struck thereby, pedestrian could not 
recover under the ‘last clear chance’’ 
doctrine if he was negligent in expos- 
ing himself to the danger, in absence 
of other evidence showing that motor- 
man knew of pedestrian’s helpless posi- 
tion, and refusal to charge that doc- 
trine was inapplicable if negligence of 
pedestrian contributed to the accident, 
was error.—Hernandez vy. Brooklyn & 
Queens Transit Corporation, 32 N.H.2d 
542, 284 N.Y. 535, reversing 19 N.Y.S. 
2d 511, 259 App.Div. 853. 

Tex.Civ.App. Under ‘discovered per- 
il” doctrine, street car motorman had 
duty after he actually discovered plain- 
tiff’s automobile on track and realized 


* 


§ 407 


-plaintiff’s perilous position to use all 


means at his command, consistent with 
his own safety and safety of the street 
ear, to avoid collision—Dallas Ry. & 
Terminal Co. v. Glenn, 144 S.W.2d 961. 
Error dismissed, judgment correct. 
Wash. Where negligence of pedes- 
trian in continuing to cross street after 
seeing street car approaching at rapid 
speed was not apparent until the mo- 
ment of impact, “last clear chance” 
doctrine was inapplicable, and sub- 
mifting such doctrine to jury was er- 


ror.—Hynek y. City of Seattle, 111 
eA 2d. 247... * 
§ 418 : 
Ala. In action for injuries sustained 


* 
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tries: 


when automobile in which plaintiff was 
riding collided with street car, motor- 
man’s acts between intersections as 
well as at street crossing could con- 
stitute wantonness.—Birmingham Elec- 
Co. v. Turner, 1 So.2d 299. 

Motorman’s failure to keep a proper 
lookout ahead would not constitute 
“wantonness’”, unless it was also shown 
that motorman knew that place col- 
lision occurred was one where vehi- 
cles would probably be passing over 
the track.—Birmingham Electric Co. v. 
Turner, 1 So.2d 299. 

8 424 

Cal.App. Failure to present claim 
against city of San Francisco for in- 
juries sustained when struck by a 
street car alleged to have been negli- 
gently operated by city in its proprie- 
tary capacity, within 60-day _ period 
prescribed by charter, precluded recov- 
ery for injuries as against contention 
that claimant was not required to file 
claim within time limit on ground that 
due to her injury and pain and suffer- 
ing incident to it, her mental faculties 
were continuously impaired until after 
the expiration of the 60-day period. 
$t.1935, p. 2421, § 87.—O’Brien v. City 


‘and County of San Francisco, 116 P.2d 
450 


Failure to present claim against city 
of San Francisco for injuries sustained 
when struck by street car alleged to 
have been negligently operated by the 
city in its proprietary capacity, within 
60 days prescribed by charter provi- 
sion precluded recovery for injuries, 
as against contention that literal com- 
pliance with the provision was not 
necessary where the officers of the 
city including the controller had full 
knowledge of the accident. St.1935, 
p. 2421, § 87.—O’Brien:v. City and 
County of San Francisco, 116 P.2d 450. 


§ 425 
Ind. In action for damages to au- 
tomobile which was struck by interur- 
ban car, complaint which alleged that 
motorist, in attempting to make a left 
turn in intersection, brought automo- 
bile to stop on interurban tracks when 
it appeared to her that she would be 
unable to clear parked automobile and 
endeayored to put automobile in re- 
verse, and that at time motorist 
stopped on track interurban car was 
about 200 feet from intersection, and 
that operator had uninterrupted view, 
was not based upon “‘last clear chance 
doctrine” and was sufficient as against 
demurrer.—Carson v. Perkins, 29 N.B. 

2d 772. 
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Ind. In action for damages to au- 
tomobile which was struck by interur- 
ban car, complaint which alleged that 
motorist, in attempting to make a left 
turn in intersection, brought automo- 
bile to stop on interurban tracks when 
it appeared to her that she would be 
unable to clear parked automobile and 
endeavored to put automobile in re- 
verse, and that at time motorist 
stopped on track interurban car was 
about 200 feet from intersection, and 
that operator had uninterrupted view, 
was not based upon “last clear chance 
doctrine’ and was sufficient as against 
demurrer.—Carson y. Perkins, 29 N.B. 
2d 772. 

See Brown vy. Toronto Transportation 
Commission [1941] 1 Dom.L.R. 806. 

§ 430 


Tex.Civ.App. In action for personal 
injuries sustained when truck driven 
by plaintiff collided with defendant’s 


STREET RAILROADS 
street car, plaintiff's trial amendment, 
the purpose of which was to allege an 
additional ground of recovery based 
on doctrine of discovered peril, was 
subject to general demurrer, where 
essential elements of such ground of 
recovery were not alleged or implied 
from any of allegations of trial amend- 
ment.—Dallas Railway & Terminal Co. 
v. Bishop, 153 S.W.2d 298. . 

In action for personal injuries SUS- 
tained when truck:driven by plaintiff 
collided with .defendant’s street car, 
plaintiff’s trial amendment was insuffi- 
cient to allege an additional ground of 
recovery based on doctrine of discov- 
ered peril, where essential elements of 
the doctrine that peril must be discov- 
ered in time, by use of all means at 
hand, to avoid injury, and that failure 
to make such discovery is ‘negligence’, 
that is, a failure to exercise ordinary 
care, and that such negligence is a 
proximate cause of injury, were not 
alleged or implied in allegations of 
trial amendment.—Dallas Railway & 
Terminal Co. v. Bishop, 153 S.W.2d 298. 


Tex.Civ.App. In action for personal 
injuries sustained when truck driven 
by plaintiff collided with defendant’s 
street car, plaintiff’s trial amendment 
alleging that defendant, after discover- 
ing alleged peril of plaintiff, failed to 
use all means at his command to pre- 
vent injury to plaintiff and particularly 
failed to apply brakes to street car or 
slow the car down so as to prevent 
striking and injuring plaintiff, elimi- 
nated any issue on general allegation 
of negligence and narrowed the proper 
inquiry to whether defendant failed to 
apply brakes to street car and to slow 
the street car down.—Dallas Railway & 
Terminal Co. v. Bishop, 153 S.W.2d 298. 

§ 437 

Cal.App. In action for death of child 
resulting when struck by street car 
where plaintiff pleaded negligence in 
general terms, plaintiff was permitted 
to prove any and all negligent acts of 
street railroad in relation to opera- 
tion of street car.—Healy vy. Market St. 
Ry. Co., 107 P.2d 488. 

In action for death of child result- 
ing when struck by street car where 
defendants’ negligence was pleaded in 
general terms evidence that after street 
ear struck child and while child was 
lying in front of wheel motorman at- 
tempted to back car up steep grade so 
that child could be released and car 
lurched down grade presumably run- 
ning over child a second time was ad- 
missible and sufficient under the “res 
ipsa loquitur” doctrine to raise an in- 
ference of negligence since plaintiff 
was entitled to inference arising out 
of the doctrine without specially plead- 
ing issue.—Healy y. Market St. Ry. Co., 
107 P.2d 488. 

N.Y.App.Div. In action by pedestrian 
for personal injuries sustained by trip- 
ping in hole alleged to have been cre- 
ated in a public sidewalk by defendant 
railroad and another, the issuance of 
permit by city to defendants to make 
the hole could not be proved unless 
pleaded.—Nuccio y. Long Island R. Co., 
27 N.Y.S.2d 28 pe App.Div. 763. 
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Cal.App. In action for death of child 
resulting when struck by street car 
where defendants’ negligence was 
pleaded in general terms evidence that 
after street car struck child and while 
child was lying in front ‘of wheel mo- 
torman attempted to back car up stee 
grade so that child could be pelenped 
and car lurched down grade presuma- 
bly running over child a second time 
was admissible and sufficient under the 
“res ipsa loquitur”’ doctrine to raise 
an inference of negligence since plain- 
tiff was entitled to inference arising 
out of the doctrine without specially 
pleading issue—Healy y. Market St. 
Rye Co.s3lor P20 ve 

1 


Cal.App. In action by motorman of 
privately owned street car against city 
and county of San Francisco for inju- 
ries suffered when struck by passing 
municipal car, fact that plaintiff was 
struck did not raise presumption that 


‘ligence.—Amendt_ v. 


defendant was negligent.—Gillette. Ae 


City and County of San Francisco, 10 
P.2d 627, 41 are ae 758. . 


Cal.App. In action for death of child 
resulting when struck by street car it 
was presumed that child’s parents and 
child exercised ordinary care in ab- 
sence of proof which would compel 
conclusion that parents were contribu- 
torily negligent in permitting child to 
play in the open unattended.—Healy v. 
Market St. Ry. Co., 107 P.2d 488. 

Cal.App. Where pedestrian steps di- 
rectly in front of approaching street 
car and is struck instantly, but one 
inference can be drawn, to-wit, his neg- 
Pacific Electric 
Ry. Co., 115 P.2d 588. 

Mass. In action for death of pedes- 
trian struck by street car, burden of 
proof rested upon street car company 
to show that pedestrian was contribu- 
torily negligent—Ambrose v. Boston 
Blevated Ry. Co., 34 N.H.2d 656, 309 
Mass. 219. 

N.Y.App.Div. If hole which defend- 
ant railroad and another created in 
public sidewalk and in which plaintiff 
tripped, sustaining personal injuries, 
was an absolute nuisance, plaintiff 
would be relieved from proving in per- 
sonal injury action, that she was free 
from contributory negligence.—Nuccio 
y. Long Island R. Co., 27 N.Y.S.2d 655. 
262 App.Div. 763: 

Pa. The presumption that deceased 
pedestrian was exercising reasonable 
care, when struck by street car must 
fall before facts, proven by plaintiff’s 
own witness in action for death, clearly 
establishing contributory negligence.— 
Ferencz v. Pittsburgh Rys. Co., 19 A.2d 
385, 341 Pa. 369. 


: 8 

Ohio App. In administratrix’ action 
against railway company for alleged 
wrongful death of intestate as result of 
collision between company’s street car 
and intestate’s automobile, where case 
was tried without jury, evidence sup- 
ported verdict for administratrix.— 
Piven Ry. Co. v. McManus, 32 N.D. 

d 66. 


§ 465 

Ind.App. In personal injury action 
of automobile occupant based on the- 
ory that truck passing on right side 
of automobile forced automobile off 
paved portion of highway and into 
sand, between edge of pavement and 
street car rail, which was lower than 
pavement, that driver was unable to re- 
turn automobile to pavement, and that 
automobile was struck by defendant’s 
street car, evidence sustained verdict 
for automobile occupant.—Gary Rys. 
Co. v. Michael, 34 N.H.2d 159. 

N.H. In action against street car 
company for injuries sustained when 
boy fell from bicycle when he rode into 
hole on macadam close to street car 
rail, evidence warranted recovery on 
ground that hole was due to instability 
of ties of roadbed and that company 
knew or should have known of the 
condition of the roadbed and the maca- 
dam. Pub.Laws 1926, c. 254, § 17; «. 
255, § 21.—Rousseau vy. Publie Service 
Co. of New Hampshire, 21 A.2d 160. 


§ 467 

N.Y.App.Div. lividenece held not to 
authorize recovery by motorist for in- 
juries suffered in collision with trolley 
car.—Ciccone y. Brooklyn & Queens 
Transit Corporation, 28 N.Y.S.2d 271, 
262 App.Div. 864. 

Pa. In action for death of automo- 
bile passenger from injuries sustained 
in collision between automobile and 
trolley car, wherein evidence estab- 
lished that automobile wheel struck 
a rut parallel to the trolley car line, 
and that as automobile reached end of 
rut it skidded across car track and 
onto adjoining track where it was 
struck by oncoming trolley car, one 
or two seconds after it came upon the 
track, plaintiff failed to sustain burden 
of showing sufficient opportunity after 
appearance of danger for motorman to 
act to avoid the accident, so as to 
warrant any inference of lack of con- 
trol by reason of his failure to do so.— 
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Cal.App. In action by motorman of 
privately owned street car against city 
and county of San Francisco for inju- 
ries suffered when struck by passing 
municipal street car, evidence held to 
authorize instructions on unavoidable 
accident and verdict for city and coun- 
ty.—Gillette v. City and County of San 
Lape ee 107 P.2d 627, 41 Cal.App.2d 


Cal.App. In action against street 
railway company and others for in- 
juries to one struck by street car while 
standing between parallel tracks in in- 
vestigating possible injuries to occu- 
pants of damaged automobile, evidence 
held sufficient to warrant implied find- 

ing by jury either that defendants 
were not negligent or that they were 
negligent, but plaintiff was also negli- 
gent, even to extent of recklessness, in 
assuming position of danger.—Lolli yv.: 
Market St. Ry. Co., 110 P.2d 436. 


§ 470 

Cal.App. In action for death of child 
resulting when struck by _ street car 
where negligence was pleaded in gen- 
eral terfns and passengers testified that 
they saw child on curb apparently 
waiting for street car to stop and mo- 
torman testified that he did not see 
child until he was directly in_ front 
of car and street was free of traffic and 
view was unobstructed and after car 
struck child motorman attempted to re- 
verse heavy car up steep grade with 
ehild lying directly under wheel as 
result of which car lurched forward 
and struck child again, evidence war- 
ranted inference of negligence authoriz- 
ing verdict for plaintiff.—Healy v. Mar- 
ket St. Ry. Co., 107 P.2d 488. 

§ 471 ; 

Ind.App. In personal injury action 
of automobile occupant based on the- 
ory that truck passing on right side 
of automobile forced automobile off 
paved portion of highway and _ into 
sand, between edge of pavement and 
street car rail, which was lower than 
pavement, that driver was unable to 
return automobile to pavement, and 
that automobile was struck by defend- 
ant’s street car, evidence sustained ver-: 
dict for automobile occupant.—Gary 
Rys. Co. v. Michael, 34 N.E.2d 159. 


Ohio App. Where evidence discloses 
such a long distance between an auto- 
mobile obviously skidding and out of 
eontrol or stalled on street car track 
of approaching street car that man’s 
common experiences are sufficient upon 
which to found a sound judgment re- 
garding whether by the exercise of 
ordinary care the street car could have 
been stopped in such distance when 
operated under a given speed and un- 
der like conditions, the absence of ex- 
pert testimony is not fatal to action to 
recover damages sustained in the colli- 
sion.— Ashbrook vy. Cleveland Ry. Co., 
34 N.H.2d 992. 

§ 475 

Tex.Civ.App. Undisputed evidence 
that street car motorman was looking 
in opposite direction from that from 
which plaintiff's automobile was ap- 
proaching intersection and did not see 
plaintiff in a position of peril on track 
until collision was inevitable, at which 
time motorman immediately applied 
brakes and cut off electric current, 
which were only available means for 
stopping street car, was insufficient to, 
impose liability on street car company 
under “discovered peril’ doctrine.— 
Dallas Ry. & Terminal Co. v. Glenn, 
144 S$.W.2d 961, error dismissed, judg- 
ment correct. 


§ 477 

Cal.App. In action against street 
railway company and others for inju- 
ries to one struck by street car while 
standing between parallel tracks in in- 
vestigating possible injuries to oceu- 
pants of damaged automobile, evidence 
held sufficient to warrant implied find- 
ing by jury either that defendants 
were not negligent or that they were 
negligent, but plaintiff was also negli- 
gent, even to extent of recklessness, in 
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assuming position of danger.—Lolli v. 
~ Market St. Ry. Ce aeae P.2d 436. 


€.C.A.Kan. In automobile  guest’s 
action against street railway company 
for injuries suffered in collision with 
street car, automobile driver’s testi- 
mony to the effect that, when he saw 
street car and estimated its speed, it 
was three times as far from the point 
of collision ag he was and was travel- 
ing approximately three times as fast 
as he was, conclusively showed driver’s 
negligence in’ attempting to cross 
track.—Kansas City Publie Service Co. 
v. Knight, 116 F.2d 283. 

§ 483 

Pa.Super. Wvidence that when mo- 
torist entered intersection, defendant’s 
street car which struck automobile was 
250 feet from him, that street car was 
about 80 feet distant and moving slow- 
ly when motorist was about 3 feet 
from street car tracks, that street was 
only 24 feet wide with tracks in the 
middle thereof, and that speed of street 
car increased when it was 50 feet from 
intersection was sufficient for jury to 
find that sudden increase of speed of 
street, car with automobile in full view 
and almost on tracks was sole cause 
of accident.—Shearer v. Pittsburgh Rys. 
Co.. 21 A.2d 482. ; 

Tex.Civ.App. Evidence warranted 
conclusion that truck driver’s failure to 
maintain a proper lookout for street 
ears and to approach intersection at a 
reasonable speed in view of wet, slip- 
pery condition of street was negligence 
and a ‘‘proximate cause” of injuries 
sustained when truck, in which plaintiff 
who was a minor was a passenger, col- 
lided with street car at street intersec- 
tion.—Carrell v. Dallas Railway & Ter- 
minal Co., 151 S.W.2d 869, error dis- 
missed, judgment correct. 

491 


Ala. In action for injuries sustained 
when automobile in which plaintiff 
was riding collided with street car, con- 
flicting evidence as to negligence of 
street car motorman and whether such 
negligence constituted a proximate 
cause of injury was for jury under in- 
structions submitting questions of 
simple negligence.—Birmingham Elec- 
tric Co. v. Turner, 1 So.2d 299. 

Ind.App. In action by automobile oc- 
cupant for personal injuries sustained 
in collision with street car, refusing in- 
struction directing verdict for street 
railroad was not error, where there was 
some competent evidence to sustain 
verdict for occupant.—Gary Rys. Co. v. 
Michael, 34 N.W.2d 159. 


N.Y.App.Diy. In action by operator 
and passenger of automobile truck for 
damages sustained as result of collision 
with trolley car, questions of negli- 
gence and contributory negligence were 
questions of fact.—Mead vy. Louer, 23 
N.Y.S.2d 249. 

Ohio Anp. Where at the conclusion 
of plaintiff’s case all of the elements re- 
quired to be established by the plain- 
tiff were supported by some evidence, 
the court properly refused to direct a 
verdict at that point in the trial of 
action of motorist for damages sus- 
tained in collision with street car.— 
Ashbrook v. Cleveland Ry. Co., 34 N.H. 


2d 992. 
§ 492 

Minn, Where city’s employee who 
was assisting in preparing street for 
resurfacing, and saw street car stop at 
intersection 150 feet away from the 
employee and proceeded to scrape dirt 
close to tracks and was struck by the 
car which ‘employee alleged was oper- 
ated at excessive speed by motorman 
who failed to keep proper lookout and 
give warning signals of car’s approach, 
negligence of street car company and 
contributory negligence of the employee 
were questions for jury.—Schuman v. 
Minneapolis St. Te 296 N.W. 174. 


Minn. Where city’s employee who 
was assisting in preparing street for 
resurfacing, and saw street car stop 
at intersection 150 feet away from the 
employee and proceeded to scrape dirt 
close to tracks and was struck by the 
car which employee alleged was oper- 
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ated at excessive speed by motorman 
who failed to keep proper lookout and 
give warning signals of car’s approach, 
negligence of street car company and 
contributory negligence of the em- 


ployee were questions for jury.—Schu- | 


man v. Minneapolis St. Ry. Co., 296 
N.W. 174, y 
Ohio App. Evidence that plaintiff’s 


automobile started to skid when street 
ear approaching from opposite direction 
was from 400 to 500 feet away,-that 
plaintiff's automobile moved forward 
about 50 feet in the skid and stopped a 
in path of oncoming street car, that — 
about two or three seconds elapsed be- 
tween the beginning and the ending of — i 
the skid, that a moment or two after 
the skid had ended the street car was 


34 N.B.2d 992. , (ee 


§ 495 avis 
Mass. In action for death of pedes- 
trian struck by defendant’s street car, | 
evidence held sufficient to take to jury 
question whether street car operator 
was negligent in violating city ordi- 
nance by failing to reduce speed of 
car.as it crossed intersecting street, — 
beyond which collision occurred, to ee 
such rate as would make immediate 
stop possible——Lydon vy. Boston dle- 
Bea Ry., 34 N.H.2d 642, 309 Mass. 
. Ohio App. In guest’s action for in- 
juries sustained when automobile in 
which he was riding collided at inter-_ ie 
section with street car which allegedly 
entered intersection on automobile 
driver’s right at an unreasonable speed, __ 
testimony of witnesses who observed — 
street car some 10 or 15 feet before it — 
collided with automobile, that street 
car was moving at a speed above limits, — * 
authorized by ordinance, was for jury, 
notwithstanding that witness may not | 
have had time to accurately estimate — “T 
speed, since such factor was addressed 
to weight of evidence rather than its { 
credibility or competency.—Kuessner v. i 
Cincinnati St. Ry. Co. 34 N.B.2d 275. 
Pa.Super. In action for injuries sus- 


tained by motorist whose automobile 
was struck by defendant’s street car at ~~ 
intersection, distances between automo- 
bile and street car at various times in- 
volved were for the jury to determine ~ 
from all the evidence.—Shearer y. Pitts- 
burgh Rys. Co., 21 A.2d 482. th 


_ § 496 

Mass. In action for death of pedes- 
trian, struck by defendant’s street car 
while crossing well-lighted street in 
full view of car operator, whether such is 
operator’s thought or judgment that he v 
was going to pass pedestrian with car i 
and that pedestrian would let him do vy 
so was reasonable under circumstances __ 
held for jury.——Lydon v. Boston Ele-  — 
yates Ry., 34 N.H.2d 642, 309 Mass. — 


In action for death of pedestrian 
struck by defendant’s street car, wheth- 
er car operator applied emergency 
brake immediately on seeing pedestri- 
an crossing street and negligently 
failed to take precautions against hit- 
ting him by reducing speed sooner held 
for jury.—Lydon y. Boston Elevated 
Ry., 34 N.H.2d 642, 309 Mass. 205. 

Ohio App. Evidence that plaintiff's 
automobile started to skid when street 
car approaching from opposite direction 
was from 400 to 500 feet away, that 
plaintiff's automobile moved forward 
about 50 feet in the skid and stopped 
in path of oncoming street car, that 
about two or three seconds elapsed be- 
tween the beginning and the ending of 
the skid, that a moment or two after 
the skid had ended the street car was 
from 100 to 150 feet away, and that 
the street car was then prodceeding at 
about 35 miles per hour on well lighted 
bridge, was sufficient for jury on ques- 
tion of negligence in operation of street 
car.—Ashbrook vy. Cleveland Ry. Co., 34 
N.E.2d 992. 

§ 501 
In automobile 


C.C.A.Kan, guest's 


 § BOL . 


action against street railroad for in- 
juries suffered in collision with street 
é car, guest’s failure to warn motorist 
_. of approaching street car Was con- 

tributory negligence, barring recovety 


as a matter of law.—Kansas City Pub-. 


jie Service Co. v. Knight, 116 F.2d 
233. 

Cal.App. Pedestrian, who after look- 
ing in both directions entered street 
- in pedestrian zone at intersection with 
- gignal in her favor, could assume that 
street car approaching intersection 
from left would act within the law 
and with reasonable care not to harm 
pedestrian, and was not contributorily 
negligent as a matter of law for fail- 


Bb 


 gignal.—Gnesa v. City and County of 
_ San Francisco, 105 P.2d 376... 
‘In action for injuries sustained by 
, . peers an, who after looking in both 
_ directions entered street in pedestrian 
H zone at intersection with traffic signal 
in her favor, when she was struck by. 
street car which entered intersection 
_ from left against traffic signal, con- 
_ tributory negligence of pedestrian was 
for jury.—Gnesa y. City and County of 
San Francisco, 105 P.2d 376. 
 Cal.App. Inaction for injuries to 
one struck by defendant’s street car 
while standing between parallel tracks 
to investigate possible injuries to occu- 
pants of damaged automobile, whether 
-- pilaintiff’s conduct constituted negli- 
gence and whether such negligence was 
slight or reckless were fact questions 
for jury under evidence.—Lolli v. Mar- 
ket St. Ry. Co., 110 P.2d 436. 
Cal.App. A pedestrian is not negli- 
gent as a matter of law in crossing a 
-\ streetcar track, merely because he 
knows a street car is approaching.— 
Amendt v. Pacific Electric Ry. Co., 115 
P.2d 588. 

Presence of a streetcar in vicinity of 
a pedestrian’s path, and pedestrian’s 
failure to look again to his right in 
presence of what he considered’ a defi- 
nite hazard in front of him, are ques- 
tions for jury.—Amendt v. Pacific Elec- 
tric. By.' Co., 115 -P.2d 588: ; 
_. Where pedestrian was familiar with 

intersection of two streets and_ street 
railway private right of way, and with 
custom of sounding gong before enter- 
_ ing intersection, he had a right to rely 
upon warning, and was not guilty of 

_ “negligence” as a matter of law in 
- crossing intersection after seeing car 
_ stopped behind him at intersection, nor 

in continuing to cross after looking 
again and seeing car still stopped, but 
his contributory negligence as affecting 

_ street railroad’s liability when he was 
struck by car coming from behind was 
for jury in view of other traffic which 
he was required to watch.—Amenat y. 
Pacific Hlectric Ry. Co., 115 P.2da 588. 


A) Il.App. In action for death of 
pedestrian who was struck by street 
‘i ear while crossing intersection, evi- 
deuce held not to make fact question 
on 
ordinary care for his own safety, on 
theory that street car had slackened 
its speed and suddenly increased speed 
without ringing gong or giving other 
, warning.—Russell v. Richardson, 31 N. 
H.2d 427, 308 Ill.App. 11. 


Mass. In action for death of pedes- 
trian struck by defendant’s street car, 
whether he was contributorily negli- 
gent in failing to look or in looking 
earelessly to see whether car was ap- 

, proaching or reasonably thought after 
: looking carefully that he could cross 
street safely, relying to some extent on 
Fi ear operator’s use of reasonable care to 
avoid collision, held for jury.—Lydon 
, vy. Boston HBlevated Ry., 34 N.B.2d 
s 642, 309 Mass. 205. 
Mass. In action for death of pedes- 
trian struck by street car while cross- 
ing street, whether pedestrian was guil- 
ty of contributory negligence was for 
jury.—Ambrose vy. Boston Elevated Ry. 
Co., 34 N.E.2d 656, 309 Mass. 219. 
Minn. Where city’s employee who 
was assisting in preparing street for 
resurfacing, and saw street car stop at 
intersection 150 feet away from the 
employee and proceeded to scrape dirt 
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close to tracks and was struck by the 
car which employee alleged was oper- 
ated at excessive.speed by motorman 
who failed to keep proper lookout and 
give warning signals of car’s approach, 
negligence of street car company and 
em- 
ployee were questions for _jury.—Schu- 
man v. Minneapolis St. Ry. Co., 296 
N.W. 174. ¢ 

N.Y.App.Div. In action by operator 
and passenger of automobile truck for 
damages sustained as result of colli- 
sion with trolley car, questions of neg- 
ligence and contributory negligence 
were questions of fact.—Mead v. Louer, 
23 N.Y.S.2d 249. 

Ohio App. In action by motorist 
against street car company for dam- 
ages resulting from a collision between 
street car and automobile which oc- 
curred when motorist was unable to 
turn his automobile out of street. car 
track, whether failure of motorist to 
attempt to turn out of track until 
within 10 feet of street car constituted 
contributory negligence was for jury. 
—Gearhart v. Columbus Ry., Power & 
Light Co., 29 N.H,2d 621, 65 Ohio App. 
228. 
Pa.Super. Whether injured motorist, 
whose automobile was struck by de- 
fendant’s street car at intersection 
when engine choked as motorist en- 
deavored to increase speed of automo- 
bile to cross in front of street car 
which he had seen approaching at an 
increased speed, acted ag a reasonably. 
prudent person would have acted under 
the circumstances or whether he was 
contributorily negligent was for th 
jury.—Shearer v. Pittsburgh Rys. Coy 
21 A.2d 482. : 

Va. In action for injuries sustained 
when pedestrian crossing street at in- 
tersection with traffic light was struck 
by street car which was making a wide 
circular turn to the left, evidence 
whether pedestrian was contributorily 
negligent was for jury.—Virginia Hlec- 
tric & Power Co. v. Steinman, 14 S.H. 
2d 318, 177 Va. 468. 

Wash. Persons crossing over street 
ear tracks may rely upon assumption 
that street car operators will exercise 
reasonable and ordinary care to avoid 
accidents, and it is not necessarily 
“contributory negligence” as a matter 
of law for persons to enter upon 
ear tracks in the path of oncoming 
street cars.——Hynek v. City of Seattle, 
111 P.2d 247. 


§ 502 

Ohio App. In motorist’s action for 
damages sustained when his automobile 
skidded on wet and slippery bridge in- 
to path of oncoming street car, ques- 
tion whether motorist’s conduct in man- 
agement of the automobile involved 
negligence causing or contributing 
proximately to the collision and wheth- 
er motorist could have abandoned au- 
tomobile before the collision and in 
time to have avoided injury to himself 
was for the jury.—Ashbrook y. Cleve- 
land Ry. Co., 34 N.B.2d 992. 


Tex.Civ.App. In action for injuries 
sustained by trucker in intersectional 
collision between truck and street car, 
issues of discovered peril and contribu- 
tory negligence were properly  sub- 
mitted to jury.—Lee v. Houston Blec- 
tric Co., 152 S.W.2d 879, error granted. 


§ 503 

Cal.App. Presence of a streetcar in 
vicinity of a pedestrian’s path, and 
pedestrian’s failure to look again to his 
right in presence of what he consid- 
ered a definite hazard in front of him, 
are questions for jury.—Amendt v. Pa- 
cific Electric Ry. Co., 115 P.2d 588, 

A pedestrian’s failure to hear street- 
car’s approach from behind, in view of 
noise created by heavy traffic at such 
intersection, entitled him to a jury’s 
finding whether his negligence barred 
recovery from street railroad for result- 
ing injuries—Amendt v. Pacific Blectrie 
Ry. Co., 115 P.2d,588. 

Mass. In action for death of pedes- 
trian struck by defendant’s street car, 
whether he was contributorily negli- 
gent in failing to look or in looking 
earelessly to see whether car was ap- 
proaching or reasonably thought after 
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looking carefully that he could cro 
street safely, relying to some exte 
on car operator’s use of reasonable 
care to avoid collision, held for jury.— 
Lydon y. Boston Elevated Ry., 34 N.E. 
2d 642, 309 Mass. 205. dy: is 

Wash. The “stop, look and listen 
rule, ordinarily applied in railroad 
cases, is not applied to street car cases, 
and it is not necessarily ‘negligence 
per se’ for one to enter upon street 
car tracks without stopping, looking 
and listening.—Hynek y. City of Seat- 
tle, 111 P.2d 247. 


§ 505 ? 

Mass. In action for death of pedes- 
trian struck py defendant’s street car, 
death certificate, giving alcoholism as 
one cause of death, did not require 
finding, as matter of law, that deceased 
was contributorily negligent, in absence 
of evidence disclosing effect of alcohol- 
ism on his movements or sensibilities.— 
Lydon v. Boston Elevated Ry., 34 N. 
H.2d. 642, 309 Mass. 205. 

Mo.App. In action against street car 
company for injuries sustained by mo- 
torist as result of collision with street 
ear, evidence presented question for 
jury as_to whether motorist was _ in- 
toxicated at time of accident.—Dillard 
Beaten St. Louis Ry. Co., 150 S.W.2d 


Mo.App. A motorist, who swerved 
his automobile to left and onto street 
ear track to avoid collision with an- 
other automobile which suddenly turned 
out from curb directly in front of him, 
was not guilty of contributory negli- 
gence as a matter of law, so as to pre- 
clude recovery, from street car company 
for injuries as result of collision with 
street car, though motorist could have 
avoided collision with other automo- 
bile by stopping his automobile or 
swerving it only slightly to the left.— . 
Dillard v. East St. Louis Ry. Co., 150 
S.W.2d 552. 


Pa.Super. Hven if injured motorist 
who continued across intersection when 
he saw defendant’s street car approach- 
ing decided incorrectly on a course of 
action when unexpectedly confronted 
with a sudden peril, his course of ae- 
tion would not be ‘“‘negligence per se’. 
—Shearer vy. Pittsburgh Rys. Co., 21 
A.2d 482. 
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§ 507 

Tex.Civ.-App. In minor’s action for 
injuries sustained when truck in which 
minor was riding collided with street 
ear. at a street intersection, evidence 
which showed that collision was due 
to truck driver’s negligence was_ in- 
sufficient to raise issue of discovered 
peril as to company and hence render- 
ing judgment for company non. ob- 
stante veredicto was proper.—Carrell v. 
Dallas Railway & Terminal Co., 151 S. 
W.2d 869, error dismissed, judgment 
correct. 


Tex.Civ.App. In action for injuries 
sustained by trucker in intersectional 
collision between truck and street car, 
issues of discovered peril and contribu- 
tory negligence were properly submit- 
ted to jury.—Lee vy. Houston Biectric 
Co., 152 S.W.2d 879, error granted. 


§ 508 

Ala. In action against street car, 
company for injuries sustained when 
automobile in which plaintiff was rid- 
ing suddenly swerved on to track in 
order to avoid hitting automobile, 
which drove out from curb in front of 
it, and collided head-on with street car, 
conflicting evidence as to whether mo- 
torman was keeping lookout ahead and 
observed the automobile and what 
means he took, if any, to avoid colli- 
sion did not raise an issue of ‘‘wan- 
tonness’”? on motorman’s part, and sub- 
mission of such issue wag reversible 


error.—Birmingham Wlectrie Co. vy. 
Turner, 1 So.2d 299. 
§ 509 


Ala. In action for injuries sustained 
when automobile in which plaintiff 
was riding collided with street car, 
conflicting evidence as to negligence of 
street car motorman and whether such’ 
negligence constituted a proximate 
cause of injury was for jury under in- 
structions submitting questions of - 


damages sustained when his automobile 

skidded on wet and slippery bridge in- 
to path of oncoming street car, ques- 
tion whether motorist’s conduct in man- 
agement of the automobile involved 
negligence causing or contributing 
proximately to the collision and wheth- 
er motorist could have abandoned au- 
tomobile before the collision, and in 
time to have avoided injury to himself 
was for the jury.—Ashbrook vy. Cleve- 
land Ry. Co., 34 N E.2d 992. 


512 

Ga.App. Charging that the degree of 
care to be exercised by operator of a 
trackless trolley must be such as would 
or could prevent injury to others 
would be error.—Georgia Power Co. v. 
Burger, 11 S.H.2d 834, 63 Ga.App. 784. 

In action for death of son who while 
riding his bicycle was involved in an 
accident with a trackless trolley, charg- 
ing that street railway was required to 
use ordinary care in the operation of 
car to prevent injury to others was not 
erroneous.—Georgia Power Co. v. Bur- 
ger, 11 S.H.2d 834, 63 Ga.App. 784. 

Mo.App. In action against street car 
eompany for injuries sustained by mo- 
torist as result of collision with street 
ear, instruction for predicating a ver- 
dict in favor of motorist upon failure 
of defendant’s motorman to keep care- 
ful watch or lookout ahead was au- 
thorized under evidence.—Dillard_ v. 
Bast St. Louis Ry. Co., 150 S.W.2d 


652. 
§ 515 

Mo.App. In action for injuries sus- 
tained by pedestrian when struck by 
street car, brought under humanitarian 
rule, instruction submitting issue of 
defendant’s negligence in failing to 
stop car or sound timely warning was 
proper, where evidence showed that 
pedestrian was not on _ defendant’s 
right of way when struck but that en- 
tire street was a public street.—Hart 
v. Kansas City Public Service Co., 142 
S.W.2d 348. 

Mo.App. In action by occupant of 
truck for injuries resulting from inter- 
section collision with street car, in- 
struction submitting case under ‘hu- 
manitarian rule’ was prejudicially er- 
roneous in unduly enlarging danger 
zone by using the phrase “in or ap- 
proaching and in close proximity to a 
position of imminent peril of a eolli- 
sion”? and similar words and phrases, 
since the rule applies only when peril 
actually exists.—Flaspoler y. Kansas 


Tae. Public Service Co., 151 S.W.2d 
us [habe de 
Cal.App. In action by motorman of 


privately owned street car against city 
and county of San Francisco for inju- 
ries suffered when struck by passing 
municipal street car, evidence held to 
authorize instructions on unavoidable 
accident and verdict for city and coun- 
ty.—Gillette v. City and County of San 
pee eet 107 P.2d 627, 41 Cal.App.2d 
758. 


§ 519 

Ohio App. In action by motorist 
against street car company for dam- 
ages resulting from a collision between 
street car and automobile which oc- 
curred when motorist was unable to 
turn his automobile out of a street car 
track, a special finding by jury that 
motorist did not attempt to turn out 
of the track until within 10 feet of the 
street car was not inconsistent with a 
general verdict for the motorist. Gen. 
Code, §§ 11420-14, 11420-16, 11420-17, 
11420-18, 11601.—Gearhart y. Colum- 
bus Ry., Power & Light Co., 29 N.H. 
2d 621, 65 Ohio App. 225. 

§ 528 

N.Y.Sup. On appraisal of value of 
transit company’s common stock held 
by stockholders objecting to sale of 
stock to New York City under unifica- 
tion plan, book value of stock, repre- 
senting company’s fixed yearly values 
made by it of its assets and liabilities 
and set up pursuant to law for public 
information, was entitled to considera- 
tion as such, though it was not neces- 
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‘sarily determinative of true value. 


Railroad Law, § 161.—Application of 


Shipway, 29 N.Y.S.2d 590. 

On appraisal of value of transit com- 
pany’s common stock held by stock- 
holders objecting to sale of stock to 
New York City under unification plan, 
perpetual franchises which were valu- 
able because of their interchangeability 
for valuable long-term bus franchises 
should have been given weight as a 
plus factor by appraisers. Railroad 
Law, § 161.—Application of Shipway, 
29 N.Y.S.2d 590. 

On appraisal of value of transit com- 
pany’s common stock held by stock- 
holders objecting {09 sale of stock to 
New York City under unification plan, 
an item of $3,000,000 for a right of 
way over and above its assessed value 
of $2,718,000 was properly disallowed 
by appraisers, even though company 
estimated value at more than 
$5,000,000, and chairman of board of 
directors in his 1931 report to stock- 
holders’ valued it at more’ than 
$6,000,000 where right of way was 
leased for a long term at $60,000 net 
per year, since assessed valuation of 
$2,718,000 was a fair value. Railroad 
Law, § 161.—Application of Shipway, 
29.N.Y.S.2d 590. 

On appraisal of value of transit com- 
pany’s common stock held by stock- 
holders objecting to sale of stock to 
New York City under unification plan, 
inelusion of estimated liability of $3,- 
502,937.45 for “reserve for damages” 
was proper, as against contention that 
claims for personal injury and proper- 
ty damage were estimated by manage- 


ment for city’s purchase to be approxi- 


mately $2,000,000 plus $533,452 for 
compensation claims, where inclusion 
was in accordance with report to and 
practices of the State Transit Commis- 
sion, and was based on experience. 
Railroad Law, § 161—Application of 
Shipway, 29 N.Y.S.2d 590. 

On appraisal of value of transit com- 
pany’s common stock held by _ stock- 
holders objecting to sale of stock to 
New York City under unification plan, 
appraisers did not. err in failing to 
make any allowance for going value 
on ground that it represented capi- 
talized excess earning power, and at the 
same time reducing tangible value of 
stock by again considering what_they 
termed intangible’ values based on 
earning record, where dividends on 
common stock were paid in only five 
of the eleven depression years from 
1930 to 1940, inclusive, since “going 
value” presupnoses earnings on com- 
mon stock. Railroad Law, § 161.— 
aupilvaben of Shipway, 29 N.Y.S.2d 


On appraisal of value of transit com- 
pany’s common stock held by stock- 
holders objecting to sale of stock to 
New York City under unification plan, 
appraisers in reducing tangible value 
of stock properly gave consideration 
to company’s matured funded debt, but 
they should also have given considera- 
tion to the fact that the moratorium 
statutes were in effect, and that com- 
pany could probably have refinanced 
its obligations advantageously. Rail- 
road Law, § 161.—Application of Ship- 
way, 29 N.Y.S.2d 590. 


On appraisal of value of transit com- 
pany’s common stock held by stock- 
holders objecting to sale of stock to 
New York City under unification plan, 
appraisers in reducing tangible value 
of stock gave undue weight to adverse 
effect of competition of city subway 
lines, where subway competed more 
directly with elevated lines owned, op- 
erated, or leased directly or indirectly 
by another company in which transit 
company had no direct interest. Rail- 
road Law, § 161.—Application of Ship- 
way, 29 N.Y.S.2d 590. 

On appraisal of value of transit com- 
pany’s common stock held by stock- 
holders objecting to sale of stock to 
New York City under unification plan, 
appraisers in reducing tangible value 
of stock properly considered fact that 
since 1935 there had been an increase 


in operating expenses, wages, 
taxes, as against contention that 
only increase had been in taxes 
temporary nature, since, under exis 
conditions, temporary taxes- soon Ne 
ere Aner ter oe Bey 5 

-—Application of Shipway, LN 
S.24 590° Mra iS 

On appraisal of value of transit com 
pany’s common stock held by sto. 
holders objecting to sale of sto 
New York City under unification” 
appraisers in reducing tangible va 
of stock properly considered fact that 
five-cent fare was an established pol- 
icy, where policy had been established 
by state legislation, by contract, 
court decisions, and by the attitu 0 
city administrations. “Railroad Law, § 
Leelee of Shipway, 29 cpa 


On appraisal of value of transit. com- 
pany’s common stock held by sto¢ a 


probably have been renewed on ter 
fair to the city and thé company 
Railroad Law, § 161.—Application of 
Shipway, 29 N.Y.S.2d 590. ig ioaenge 
On appraisal of value of transi 
pany’s common stock held by stock 
holders objecting to sale of stock 
New York City under unification plai 
=) s 

K costly to Lai i 
which depreciate in value rapidly and 
for which no market could be reac 
found when company changed tr 
lines into bus lines, and that com 


” 


of return to stockholders by way 
earnings, or on sale of company’s p 
erties other than under plan, stock 
a nominal value of not more than 5 
cents a share, where that value was 
arrived at by ignoring company’s ree- 
ords and repudiating appraisals used 
by parent company to borrow money — 
and by adopting appraisal resulting 
in a minus $2.79 as the tangible valu 
of each share of common stock. Rai 
road Law, § 161.—Application of Ship- _ 
way, 29 N.Y.S.2d 590. rs 


On appraisal of value of transit com- 
pany’s common stock held by. stock- 
holders objecting to sale of stock to 
New York City under unification plan, 
appraisers were not required to adopt — 
as the standard value the price which, 
apart from unification, would have pre- 
vailed for common stock between will- _ 
ing sellers and willing buyers. Rail- Ree 
road Law, § 161.—Application of Ship- — 
way, 29 N.Y.S.2d 590. Riri 

On appraisal of value of transit com- _ 
pany’s common stock held by stock- 
holders objecting to sale of stock to 
New York City under unification plan, 
appraisers properly considered depreci- 
ated reproduction cost in arriving at 
tangible value, Railroad Law, § 161.— 
eres of Shipway, 29 N.Y.S.2d 
590. 

On appraisal of value of transit com- 
pany’s common stock held by stock- 
holders objecting to sale of stoek to 
New York City under unification plan, 
appraisers properly included in their 
consideration of the problem the lack 
of any prospect of a return to common 
stockholders other than by sale under 
plan, though that factor was not con- 
trolling or decisive. Railroad Law, § 
161.—Application of Shipway, 29 N.Y, 
S$.2d 590. 

On appraisal of value of transit com- 
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pany’s common stock held by _ stock- 

holders objecting to sale of stock to 
a New York City under unification plan, 
. market quotations were not necessarily 
controlling, and appraisers did not err 
in finding that apart from prospect of 
confirmation of plan market quotations 
for stock as of valuation date would 
not have been more than 50 cents per 
share. Railroad Law, § 161.—Applica- 
tion of Shipway, 29 N.Y.S.2d 590. 

On appraisal of value of transit com- 
pany’s common stock held by stock- 
holders objecting to sale of stock to 
New York City under unification plan, 
appraisers, in finding that on basis of 
depreciated reproduction cost of physi- 
eal properties aliquot share of assets 
us applicable to common stock amounted 
“s to $14.09 a share, were justified in con- 
sidering valuation obtained by parent 
company and used in a _ prospectus 
issued in connection with sale of. col- 
‘ lateral notes to the general public in 
«1936. Railroad Law, § 161+—Applica- 
tion of Shipway, 29 N.Y.S.2d 590. 

On appraisal of value of transit com- 
pany’s common stock held by _ stock: 
holders objecting to sale‘of stock to 
“New York City under unification plan, 
appraisers, in finding that on basis 
of depreciated reproduction cost of 
- physical properties aliquot share of 
assets applicable to common_ stock 
amounted to $14.09 per share, cor- 

rectly refused to allow a 10 per cent. 
| premium for each share of preferred 
(aed stock, where that premium was pay- 
able only on redemption, voluntary 
liquidation, or sale of assets, and valu- 
f ation was based on the theory of a 
ss going concern. Railroad Law, § 161.— 


Application of Shipway, 29 N.Y.S.2d 
me 59.0. 
fl -. On appraisal of value of transit com- 


-- -pany’s common stock held by stock- 
holders objecting to sale _of stock to 
New York City under unification plan, 
appraisers, in finding that on basis of 
depreciated reproduction cost of physi- 
eal properties aliquot share of assets 
applicable to common stock amounted 
to $14.09 per share, did not err in fail- 
ing to find that assets, even considering 
physical properties on basis of depre- 
ciated reproduction cost, were insuffi- 
cient to leave anything for common 
stock, where there was no support in 
the record for contention that assets 


were insufficient to warrant finding any 
value for common stock. Railroad Law, 
- § 161.—Application of Shipway, 29 
: N.Y.S.2d 590. 

aN In proceedings to fix value of com- 


a mon stock of transit company held by 
stockholders objecting to sale of stock 
“4 to New York City under unification 
4 plan, prospects for the future, though 
necessarily highly speculative, must be 
weighed to give stockholders the value 
Y to which they are entitled upon the 
sale of their stock against their will. 
f Railroad Law, § 161.—Application of 
/ Shipway, 29 N.Y.S.2d 590. ‘ 
Where appraisers, in appraising value 
of transit company’s common _ stock 
held by stockholders objecting to sale 
of stock to New York City under uni- 
fication plan, gave undue weight as a 
minus faetor to expiration of bus 
franchise, company’s funded debt, com- 
petition of independent subway lines, 
and increase in operating costs and 
wages, and in addition failed to con- 
sider value of 130 franchises most of 


which were without time limit, and 
were assessed at $12,140,474, ap- 
praisers’ report was modified to the 


extent that their valuation was _ in- 
creased from $6.75 per share to $10 per 
share, and, as so modified, report was 
confirmed, Railroad Law, § 161.—Ap- 
plication of Shipway, 29 N.Y.S.2d 590. 

In proceedings to fix value of transit 
company’s stock held by stockholders 
objecting to sale of stock to New York 
City under unification plan, costs were 
allowed to stockholders, but an appli- 
eation for an additional allowance to 
counsel for one of the stockholders on 
the ground that the proceedings were 
dificult and extraordinary was denied. 
Railroad Law, § 161.—Application of 
Shipway, 29 N.Y.S.2d 590, 
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N.Y.App.Div. The Appellate Division 
was required to accept submission of 
controversy upon agreed statement of 
facts concerning the construction of an 
indenture of trust, and judgment of 
the court would be binding on parties 
thereto and bondholders.—Hmpire 
Properties Corporation v. Manufactur- 
ers Trust Co., 28 N.Y.S.2d. 376, 262 
App.Div. 166, appeal granted 29 N.Y. 
$.2d 146, 262 App.Div. 847. 


SUBROGATION 


§1 

C.C.A.Pa. “Subrogation” igs not an 
inflexible legal concept but is simply 
an exercise of equitable powers which 
will be carried out in exercise of a 
proper equitable discretion, with a due 
regard for the legal and equitable 
rights of others.—American Surety Co. 
of New York v. Bethlehem Nat. Bank 
of Bethlehem, Pa., 116 F.2d 75, re- 
versing 33 F.Supp. 722, certiorari grant- 
ed-61 S.Ct. 828. 

D.C.Ky. “Subrogation” is a creature 
of equity resting on principles of nat- 
ural justice whereby a new creditor is 
substituted for an old creditor and ac- 
quires all rights of the original credi- 
tor, or in a more general sense, where- 
by one person is put in the place of 
another.—Federal Deposit Ins. Corpora- 
tion y. American Surety Co, of New 
York, 39 F.Supp. 551. 

Generally, the right of “subrogation” 
arises where party claiming it has ad- 
vanced money to pay a debt which, in 
event of default by debtor, he would be 
bound to pay, or where.one making 
payment had some interest to protect, 
or where money advanced to pay debt 
Was under an agreement with debtor, 
or the creditor, express or implied, that 
one advancing the money should _ be 
subrogated to the rights and remedies 
of the creditor—Federal Deposit Ins. 
Corporation v. American Surety Co. of 
New York, 39 F.Supp. 551. 

D.C.N.J. There are two types of 
“subrogation,” legal and conventional, 
and “legal subrogation” is a right to 
be subrogated to creditor’s position, 
arising from the mere fact of payment 
by one who is compelled to pay debt 
to protect his own rights, or by one 
who stands in the attitude of a surety 
for the debtor, while ‘conventional sub- 
rogation” can only arise by reason of 
an express or implied agreement be- 
tween payor and either debtor or cred- 
itor.—In re Lauer, 38 I*.Supp. 691. 

D.C.Pa. The doctrine of “subroga- 
tion” is a device adopted or invented 
by equity to provide that debts will 
ultimately be discharged by those who 
in good conscience ought to pay them, 
and conversely it is an appropriate 
means of preventing unjust enrichment. 
—American Surety Co. of New York 
v. Bethlehem Nat. Bank of Bethlehem, 
Pa., 33 F.Supp. 722. 

D.C.Wis. “Subrogation” materially 
differs from legal “assignment’’ in that 
the doctrine of subrogation does not 
arise from any contractual relationship, 
but is an equitable doctrine designed 
to accomplish substantial justice—In 
re Dorr Pump & Manufacturing Co., 39 
F.Supp. 295. 

Ala. Except as provided by statute, 
“legal subrogation” is in general the 
right of a surety, though such relation 
is by construction, to pay debt on 
which he is bound, and thereby become 
the equitable assignee from creditor 
of the debt, and all remedies for its 
enforcement against principal which 
creditor had before it wag thus paid. 
Code 1940, Tit. 9, § 78, and Tit, 33, § 3. 
—Hall v. Hall, 2 So.2d 908. 

A complainant seeking right of legal 
subrogation need not be in attitude of a 
conventional surety, but if he is so by 
virtue of some equitable principle, such 
feature of the requirement is met. Code 
1940, Tit. 9, § 78, and |Tit; 33,’ § 3.— 
Hall v. Hall, 2 So.2d 908. 

Ark. Where building contractor quit 
work under remodeling contract and 
did not perfect a mechanies’ lien for 
work done, request of the owners of 
the building that lumber company 
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which furnished material for the work 
and advanced money to contractor to — 
enable him to meet labor pay rolls, re- — 
pair leak which developed in roof, even 
though accompanied by threat to sue 
for damages if the leak were not re-_ 
paired, did not operate to substitute 
the company as the original contractor 
nor to “subrogate’’ the company to the 
rights of the contractor to a_ lien. 

Pope’s Dig. §§ 8876, 8881.—Wyatt 
Lumber & Supply Co. v. Hansen, 147 

S.W.2d 366. ; 

~ Tll.App. ‘Subrogation’ originated in 
equity and is a creature of equity, 
which was adapted by equity from the 
Roman or civil Jaw, and) its object is 
the prevention of injustice on the prin- 
ciple that substantial justice should be 
attained regardless of form and is 
broad enough to include every instance 
in which one party pays a debt for 
which another is primarily answerable, 
and which in equity and good con- 
science should have been discharged by 
the latter—People ex rel. Nelson v. 
Phillip State Bank & Trust Co., 30 N. 
BH.21 771, 307 WlLApp. 464. | 

Kan. The right of ‘subrogation’ or 
of equitable assignment is not founded 
on contract alone nor on the absence of 
contract, but is founded on facts and 
circumstances of the particular case 
and on principles of natural justice, 
and generally, where it is equitable 
that a person furnishing money to pay 
a debt should be substituted for the 
creditor, that person will be so sub- 
stituted.—Katschor v. Ley, 113 P.2d 
127, 158 Kan. 569. 

Kan. The right of ‘subrogation’ is 
not founded on contract alone, nor on 
the absence of contract, but on the 
facts and circumstances of a particular 
case and on principles of natural jus- 
tice, and generally when it is equitable 
that a person furnishing money to pay 
a debt should be substituted for the 
creditor, such person will be so sub- 
stituted.—Tillotson v. Goodman, 114 P. 
2d 845, 154 Kan, 31 

“Subrogation” is founded on _ the 
principle that one cannot enrich him- 
self at the expense of another by get- 
ting free of a debt by permitting the 
other, not so primarily bound, to pay 
the debt, but the matter is one of com- 
parative equities, the root of the doec- 
trine being in justice and equity and 
not in contract.—Tillotson v. Good- 
man, 114. P.2d 845, 154 Kan. 31. 


Miss. “Subrogation” is a doctrine of 
equity, governed by equitable princi- 
ples.—_Sadler v. Glenn, 199 So. 305. 

N.J.Dist.Ct. Generally “subroga- 
tion” is the putting of one to whom 
a particular right does not legally be- 
long in the position of legal owner of 
the right.—Adelman y. Biber, 17 A.2d 
819, 19 N.J.Mise. 63. 


Pa. “Subrogation” is granted as a 
means of placing the ultimate burden 
of the debt upon the person who should 
bear it.—Gildner vy. First Nat. Bank & 
Trust Co. of Bethlehem, 19 A.2d 910, 
342 Pa. 145. 

_Pa.Super. “Subrogation” is the put- 
ting of one person in a position to ex- 
ercise the rights and remedies formerly 
enjoyed by another and no longer of 
any use to that other, and ‘contribu- 
tion” is the right enjoyed by a person 
who is jointly liable with others and 
has paid more than his proper share 
in discharge of the joint liability, to 
force them to reimburse him to the 
extent of their liability—Lit Bros., to 
ie of Kaplan, v. Goodman, 18 A.2a 

S.D. “Subrogation” is the mode 
which equity adopts to compel the w)- 
timate discharge of the debt by him 
who, in good conscience, ought to pay 
it and to relieve him whom none but 
the creditor could ask to pay, and the 
right is not dependent upon agreement 
but rests upon principles of natural 
justice and equity.—In re Petersen’s 
Hstate, 295 N.W. 494. 

Wis. The right to “subrogation” by 
reason of advances made to a debtor 
depends on party’s being secondarily 
liable, or ney for acting to protect . 
his own interests, or an agreement 
that party is to have 


es 


security.— 
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a ale v. Schuetz, 296 N.W. 70, 287 
Wis. 1. ce wie 
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: C.C.A.W.Va. The doctrines of “sub- 
rogation” and of “indemnity” are both 

based upon the principle that a bene- 

fit has been conferred upon defendant 

at the expense of plaintiff—Crab Or- 

chard Improvement Co. v. Chesapeake 

& O. Ry. Co., 115 F.2d 277, affirming 
33 F.Supp. 580. 

Pa.Com.Pl. The doctrine of subro- 
gation is invoked in favor of one who 
has been compelled to pay a debt which 
ought to have been paid by another; 
and one so paying it is entitled to ex- 
ercise all the remedies whieh the credi- 
tor possessed against that other, and 
to indemnify himself from the fund out 
of which the payment should have been 
pe ena v. Cramer, 49 Dauph. 
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D.C.N.Y. Subrogation is a_ purely 
equitable doctrine and disregards form. 
—Ewen vy. Peoria & BE. Ry. Co., 34 F. 
Supp. 332. 

D.C.Wash. The doctrine of “subro- 
gation” comes from the civil law, be- 
ing called by the civilians a species 
of spontaneous agency, and is an equi- 
table doctrine springing out of the 
right to contribution and having as its 
object the prevention of injustice.—St. 
Paul Fire & Marine Ins. Co. v. Petro- 
leum Nav. Co., 35 F.Supp. 350. 

Subrogation, having been conceived 
and administered to do justice or pre- 
vent an injustice being done, is within 
the jurisdiction of equity courts.—St. 
Paul Fire & Marine Ins. Co. v. Petro- 
leum Nay. Co., 35 F.Supp. 350. 

Ind. The right of “subrogation” is 
not founded on.contract, express or 
implied, but on principles of equity 
and justice, and includes every instance 
in which one party, not a mere vol- 
unteer, pays a debt for another, pri- 
marily liable, and which, in good con- 
science, should have been paid by the 
other.—Home Owners’ Loan Corpora- 
tion v. Henson, 29 N.H.2d 873. 

Ky. The doctrine of “subrogation” 
applies where money is advanced to 
-pay debt under express or implied 


agreement with debtor or creditor that 


party making advancement shall be 
subrogated to ecreditor’s rights.—South- 
ern Exchange Bank y. American Sure- 
ty Co. of New York, 144 S.W.2d 203, 
284 Ky. 251. 

Pa.Com.Pl. Subrogation which is 
founded upon equity and _ benevolence 
will never be granted to the prejudice 
of other rights of equal or higher 
rank.—Miller Lumber & Coal Co. v. 
Berkheimer, 54 York 141. 

§ 12 

D.C.N.J. There are two types of 
“subrogation,” legal and conventional, 
and “legal subrogation” is a right to 
be subrogated to creditor’s position, 
arising from the mere fact of payment 
by one who is compelled to pay debt 
to protect his own rights, or by one 
who stands in the attitude of a surety 
for the debtor, while ‘‘conventional sub- 
rogation’”’ can only arise by reason of 
an express or implied agreement be- 
tween payor and either debtor or cred- 
itor—In re Lauer, 38 F.Supp. 691. 

Where chattel mortgagee paid mort- 
gagors’ obligation to third party as 
part of consideration for the mortgage, 
rather than to protect its interest, its 
claim for subrogation must be based 
upon “conventional subrogation,” to be 
established by facts from which court 
might imply that subrogation was in- 
tended, rather than upon “legal sub- 
rogation.’—In re Lauer, 38 F.Supp. 


691. 
§ 16 
D.C.Ky. Subrogation should not be 
arbitrarily granted, but should be en- 
forced with due regard to the rights of 
others, and should not be invoked to 
work injustice or to defeat superior 
equities of others.—Federal Deposit Ins, 
Corporation v. American Surety Co. of 
New York, 39 F.Supp. 551 
§ 24 
Minn. Where judgment creditors 
garnished bank and on motion under 
statute paid bank the amount owed to 
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SUBROGATION © 
the bank by judgment debtor, the judg- 
ment creditors were subrogated to the 
rights of the bank as holder of judg- 
ment debtor’s notes and chattels, in- 
cluding insurance policies, which had 
been pledged as security for judgment 
debtor’s indebtedness to bank. Mason’s 
Minn.St.1927, § 9376.—Braman v. Wall, 


299 N.W. 243. 
Pa.Com.Pl. Plaintiffs’ statement of 
that the defendant deal- 


poh) 


claim averred;: 
er sold four refrigerators under lease 
agreements whereby the buyers were to 
pay a certain amount upon delivery 
and the balance in 36 monthly install- 
ments; that upon the execution of 
these agreements, the defendant as- 
signed them to a credit company under 
a contract providing that if the buyers 
failed to pay the first four monthly 
installments within thirty days after 
they were due, the credit company 
would have recourse against the de- 
fendant for the whole amount, but if 
the first four monthly installments were 
paid, the assignments would be deemed 
without such recourse; that at the 
instance of the defendant, the plaintiffs 
(distributors), in order to induce the 
credit company to purchase the lease 
agreements from the defendant, had 
executed an agreement with the credit 
company whereby plaintiffs guaranteed 
the payments to the credit company 
of all sums owing on the lease agree- 
ments for the refrigerators after each 
of the buyers shall have paid the first 
four installments; that although each 
of the four buyers failed to make the 
first four payments, the defendant 
fraudulently paid the same to the cred- 
it company and caused the accounts of 
the buyers to be credited with the 
payments, intending thus to escape re- 
course; and that the plaintiffs, in re- 
liance on the representations of the de- 
fendant that the buyers had paid the 
first four installments, paid certain 
amounts to the credit company on 
plaintiffs’ guaranty, and received from 
the credit company the refrigerators or 
“products”? which had been repossessed 
by the credit company. Plaintiffs here 
claim from defendant the amount they 
paid to the credit company, under 
either the doctrine of subrogation or 
of equitable. assignment. Held, that 
the doctrine of equitable assignment is 
applicable, that the doctrine of sub- 
rogation is not applicable, and that 
the affidavit of defense raising ques- 
tions of law must be overruled.—Trill- 
ing v. Cramer, 49 Dauph. 276. 
8 27 

D.C.Ky. A surety is not entitied to 
subrogation until he has paid the debt, 
and a volunteer is not so entitled.— 
Federal Deposit Ins. Corporation v. 
American Surety Co. of New York, 39 
F.Supp. 551. 

Ala. A mere volunteer who without 
any duty, moral or otherwise, pays the 
debt of another, cannot establish an 
equity in the property relieved by such 
payment.—Barnes vy. Powell, 3 So.2d 80. 

Ga.App. “Subrogation” is never ap- 
plied for benefit of a mere volunteer 
who pays debts of another without any 
assignment or agreement for subroga- 
tion, and who is under no legal obliga- 
tion to make payment, and is not com- 
pelled to do so for preservation of any 
right or property of his own.—Hill, for 
Use of Etheridge, v. Shaw, 9 S.H.2d 
850, 62 Ga.App. 757, transferred 5 S. 
H.2d 778, 189 Ga. 294. 

Kan. One who has no interest in 
mortgaged property and _ voluntarily 
pays the debt of another secured by 
a mortgage thereon is not entitled to 
subrogation.—Katschor y. Ley, 113 P. 
2de 12% —153 kan, 569, 

Mass. A mere volunteer is not en- 
titled to be subrogated to the rights 
of one to whom he has made payment, 
—MacAleese’s Case, 33 N.E.2d 280. 

N.J.Dist.Ct. Where automobile buyer 
burrowed money from lenders and paid 
balance due under conditional sales 
eontract held by holder who after 
marking contract as being paid in full 
executed an assignment in favor of the 
lenders, assignment was ineffective in 
equity to subrogate the lenders to the 
rights of holder since lenders in lend- 
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ing money which was used to pay 
transferee were no more than “volun- 
teers’ in favor of whom subrogation is 
2d 819, 19 N.J:Mise. 63. | 
N.Y.Sup. Where bank reserved 
writing its rights against other par- 
ties to note when it released a party 
thereto, the payment by parties not 
released was a payment for which 
they were liable, as respects their 
right to subrogation, Negotiable In- 
struments Law, § 201, subd. 3; Debtor 
and Creditor Law, §§ 231, 234.—Brill 
y. Brandt, 26 N.Y.S.2d 477. i 


never applied.—Adelman y. Biber, 17 A. 


Where holder in each case reserved — 
in writing rights against all other par- | 


ties to note, the assignment to the 
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nominee of maker of note of a judg- pas? 


ment against maker did not discharge 


other parties and payment of such © 


judgment and judgment against an- — 


other maker by other parties did not 


discharge such other parties from lia~- 


bility so as to defeat their right of 
subrogation against makers. Negotia- 


ble Instruments Law, § 201, subds. ORT un y 


5: Debtor and Creditor Law, §§ 231, 


234.Brill v. Brandt, 26 N.Y.8.2d 477, _ 
Pa.Super. 


Although subrogation is 


founded on principles of equity and 


benevolence and may be decreed where © 
it will not be de- 


no contract exists, 
ereed in favor of a mere volunteer 
who without any duty moral or other- 


wise pays the debt of another, but will © ty 


be decreed oly in favor of a party — 
who on some sort of compulsion has © 


discharged a demand against a com- | 


mon debtor.—Grambo_ v. 


South Side | 


Bank & Trust Co., 14 A.2d 925, 141 Pa. 


Super. 176. S ties 
Wis. A “volunteer” is not entitled 
to be “subrogated” even though his 


advance discharges a mortgage and 
was 
purpose.—Schuetz v. Schuetz, 296 N.W. 
TO S23 te WiSan ns 


One who, under the erroneous belief . 
induced by mistake of law that he was ~ 


releasing property of his own from a 
claim, paid the claim and thereby re- 
leased the property of another, is not a 


“volunteer’’, and is entitled to be ‘‘sub- — 


rogated” to the rights of the dis- 
charged claimant unless some superior 
equity has  intervened—Schuetz  y. 
Schuetz, 296 N.W. 70, 237 Wis. 1. 


Where land was conveyed to plain- 


tiff's husband and _ husband’s sister, 


to plaintiff’s knowledge, and thereafter © 


was almost immediately reconveyed to 
husband’s mother, plaintiff joining in 
the deed, and trial court found against 
plaintiff’s contention that she did not 
know what she was signing or 
legal effect, plaintiff was not entitled 
to “subrogation” for advances made 
by her to discharge a mortgage on 
the property, and to make improve- 
ments thereon, since she was a “volun- 
teer’’ in making the advances, in view 
of finding that she had never been re- 
quested by owners to make the im- 
provements or pay mortgage.—Schuetz 


vy. Schuetz, 296 ae 70, -23'0 ) Wisse 


©.C.A.Cal. In absence of provision 
in surety contract to the contrary, the 
surety is not entitled to anything but 
equitable subrogation as _ contrasted 
with pro tanto subrogation.—Maryland 
Casualty Co. v. Southern Pac. Co., 119 
F.2d 672. 

Where surety company gave bond in 
sum of $15,000 guaranteeing transpor- 
tation charges but there was nothing 
in bond preventing railway companies 
from extending credit in excess of 
amount of bond, which they did, agree- 
ment that in event of payment by sure- 
ty of any claim thereunder’ surety 
should be subrogated to all rights of 
the obligees with respect to such claim 
and that obligees should execute the 
necessary assignment of such subroga- 
tion provided only for ‘‘equitable sub. 
rogation”, and surety company’s re- 
quest for a declaratich of its rights of 
subrogation in action on bond was 
premature where railway companies 


had not been made whole.—Maryland 

Casualty Co. v. Southern Pace. Co., 119 

F.2d 672. : ’ \ 
D.o.Ky. A surety is not entitled to 


subrogation until he has paid the debt, 


ise. 


intended to be applied to that 
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and a volunteer is not so entitled.— 

Federal Deposit Ins. Corporation v. 
American Surety Co. of New York, 39 
.. + ¥.Supp: 
aor ea C.F a. 


Where a creditor remains 
ss unpaid in whole or in part it is un- 
- . fair and unjust to him to permit a 
surety to receive any part of the es- 
tate of an insolvent debtor, but where 
the creditor has received everything 
due him and his claim has been dis- 
charged, there is no further reason, so 
far as he is concerned, why _ surety’s 
‘right to reimbursement should be sus- 
pended, and that is true whether credi- 
tor has been paid in whole by surety 
or whether part of his claim has been 
recovered from debtor or debtor’s col- 
 jateral.—American Surety Co. of New 
York y. Bethlehem Nat. Bank of Beth- 
- Jehem;. Pa., 33 F.Supp. 722. 

Where the claim of the creditor of an 


insolvent debtor has been satisfied, 
_ from whatever source, the debtor’s 
surety is entitled to subrogation.— 


Pa., 33 F.Supp. 722. : 

A subrogated surety who has paid 
less than the entire amount of a credi- 
tor’s debt owing by an insolvent debt- 
or may not recover more than he has 
stually. advanced, but_ until he is 
made whole, he should be clothed with 
all of, the ecreditor’s rights and reme- 


of New York y. Bethlehem Nat. 
_ Bank of Bethlehem, Pa., 33 F.Supp. 
f 7122, 
‘Kan. Where subrogation is claimed 
ms on the ground that payment was nec- 
essary to protect the interests of the 
_ subrogee, the extent or quantity of 
the interest which is in jeopardy is 
not material.—Katschor y, Ley, 113 P. 
e2a 227,°153° Kan. 569. 


Kan. Where husband and wife be- 
fore’ their marriage entered into an 
-ante-nuptial agreement whereby the 
wife was to advance a certain sum to 
the husband to be applied to the pay- 
ment of a mortgage on certain realty, 
‘in order to protect it as their home- 
_ stead, and whereby the husband was to 
repay the money to the wife, adminis- 
trator of wife’s estate was entitled to 
invoke the right of “subrogation” 
against the husband in action to fore- 
close a lien against the realty in ques- 
tion, as against contention that wife in 
- making advancement acted as a mere 
 -“volunteer.’’-——Tillotson v. Goodman, 114 
pee Peoed845, 1154 Kan.131; 
~—~—s Pa. *~=Pledgee’s rights in additional 
collateral given by principal debtor 
~~ were superior to rights of indorser to 
whom subrogation would not be al- 
lowed to prejudice of pledgee who 
was required to. be paid in full before 
_ subrogation could be allowed on any 
_ terms.—Gildner v. First Nat. Bank & 
rust Co. of Bethlehem, 19 A.2d 910. 
842 Pa. 145. 
Pa. Where superior judgment cred- 
_ itor was entitled to the sole direction 
and control of his security, and all ac- 
- tions, remedies, and arrangements that 
he might desire to take thereon, so long 
as any part of his claim should remain 
unsatisfied, subrogation could not be 
allowed to junior lien ereditors on any 
terms whatever until he should be fully 
a paid.—Stofflett vy. Kress, 21 A.2d 31, 
e342) Pa, 322. 
_ _§.D. Where surety on executor’s 
bond paid part of judgments recovered 
- in actions on bond against. executor 
and sureties by beneficiaries under de- 
eree of distribution, and one of bene- 
ficiaries accepted surety’s payment in 
full satisfaction of beneficiary’s judg- 
ment, and surety did not intend to ex- 
tinguish judgment, and remaining ben- 
_ eficiaries released surety from further 
- jiability in consideration of payments 
by surety, surety was not precluded 
from being “subrogated” to such bene- 
ficiary’s rights in distribution of divi- 
dends on money which executor had on 
deposit with bank at time of bank’s 
suspension on ground that claims of 
\ ereditors had not been paid in full.— 
In re Petersen’s Estate, 295 N.W. 494. 


pas, 
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C.C.A.S.D. As affecting surety’s right 
to subrogation, a written consent by 
surety on state highway contractor’s 
bonds to contractor’s assignment of un- 
paid estimates due him on certain con- 
tracts to bank as security for loan to 
contractor held to cover unpaid esti- 
mates earned at time of such consent, 
as well as those due at completion of 
contracts thereafter—Seaboard Surety 
Co. v. First Nat. Bank & Trust Co. in 
Sioux Falls, 121 F.2d 288. E 

A bank, loaning money to state high- 
way contractor on note secured by his 
assignment of moneys due him under 
contracts, with written consent of at- 
torney-in-fact for surety on contractor’s 
bond under written power of attorney, 
appointing person executing such con- 
sent as surety’s attorney-in-fact to 
make, execute and deliver bonds guar- 
anteeing performance of contracts oth- 
er than insurance policies and referring 
to surety company’s attached by-laws, 
authorizing president thereof to ap- 
point attorney-in-fact with such powers 
as he might prescribe and declaring all 
stipulations executed by such attor- 
ney valid, was justified in relying on 
such consent as_ effective-——Seaboard 
Surety Co. v. First Nat. Bank & Trust 
Co. in Sioux Falls, 121 F.2d 288. 

The effect of instrument, wherein 
surety company, as surety on state 
highway contractor’s bond, consented 
by its attorney-in-fact to contractor’s 
assignment of moneys due him under 
contracts to bank as security for loan, 
was to make bank’s equity in amount 
of percentages, retained by state under 
contracts, superior to that of surety, as 
subrogee and assignee of deferred pay- 
ments, after contractor’s default.—Sea- 
board Surety Co. v. First Nat. Bank & 
Trust Co. in Sioux Falls, 121 F.2d 288. 


§ 35 

C.C.A.Pa. A surety which had paid 
part of commonwealth’s claim against 
a national bank in liquidation wag en- 
titled to dividends not on full amount 
of commonwealth’s claim but only on 
amount actually paid, notwithstanding 
surety received an assignment from 
commonwealth after paying the claim. 
12 U.S.C.A. § 194.—American Surety 
Co. of New York v. Bethlehem Nat. 
Bank of Bethlehem, Pa., 116 F.2d 75, 


reversing 33 F.Supp. 722, certiorari 
granted 61 S.Ct. 828. 
C.C.A.8.D. In determining whether 


amount of percentage retained by state 
of South Dakota under highway con- 
struction contract therewith and paid 
by it to surety on contractor’s bond 
is subject to equitable lien, superior to 
surety’s claims through subrogation 
and impressed with trust, in favor of 
South Dakota bank, which loaned mon- 
ey to contractor on note, secured by his 


assignment of moneys due under con-. 


tract, law of such state governs, as 
note, assignment and bond were con- 
tracts made and to be performed there- 
ee ee Co. v. First Nat. 
an rus 0. in Sioux Fall 
mvae2ess BP bt 
In determining whether amount of 
percentage retained by state of Minne- 
sota under highway construction con- 
tract and paid by it to surety on con- 
tractor’s bond, made and to be per- 
formed in such state, after contractor’s 
default, is subject to equitable lien, su- 
perior to surety’s claims through subro- 
gation and impressed with trust, in fa- 
vor of South Dakota bank, which 
loaned money to contractor on note se- 
cured by assignment to bank of mon- 
eys due him under contract, law of 
Minnesota applies, though note and as- 
signment were made and to be perform- 
ed in South Dakota, since situs of fund 
involved is located in Minnesota.—Sea- 
board Surety Co. v. First Nat. Bank & 
Trust Co. in Sioux Falls, 121 F.2d 288, 
Under Minnesota law, the equity of 
surety on defaulting state highway con- 
tractor’s bond, through subrogation, in 
amount of percentage retained by state 
under contract, is superior to that of 
bank loaning money to _ contractor, 
though such money goes into perform- 
ance of contract, unless it igs loaned un- 


fh mak 
advances, whether limited in aggregat 


performance of contract and such ad- 
vances are so used.—Seaboard Surety 
Co. v. First Nat. Bank & Trust Co, in 
Sioux Falls, 121 F.2d 288. ¢ 


Under Minnesota law, a bank making 


ordinary loan to state highway con- 
tractor on security of his assignment 
of moneys due on two of four contracts, 
without assuming any obligation in 
connection with advancements for such 
two contracts or requiring contractor 
to apply thereto proceeds. of loan, which 
went into his general checking account, 
on which he drew checks for any pur- 
pose he saw fit, had no equity superior 
to that of surety on contractor’s bond 
through subrogation in amounts of per- 
centages retained by state under con- 
tracts.—Seaboard Surety Co. v. First 
Nat. Bank & Trust Co. in Sioux Falls, 
121 F.2d 288. 

U.C.A.Tex. Where county tax collec- 
tor’s surety paid state’s claim against 
collector for shortage in collector’s ac- 
‘counts, and brought action as_ state’s 
subrogee against depository bank based 
on bank’s permitting collector to make 
withdrawals other than by checks in 
favor of treasurers, in violation of 
Jexag statute, the surety was not liable 
for and the bank was not entitled to 
set off against surety’s claim, amount 
allegedly due from tax collector as 
penalty for failure to deposit ad valor- 
em and motor vehicle fees collected by 
the tax collector. Vernon’s Ann.Ciy. 
St.Tex. arts. 2549, 7250.—Citizens Nat. 
Bank of Waco, Vex., v. Fidelity & De- 
posit Co: of Maryland, 117 F.2d 852. 

D.C.Okl. Suret on state highway 
contractor’s bond which paid claims 
for labor and material was subrogated 
to right of laborers and materialmen 
to funds in the possession of the State 
Highway Commission, and surety’s lien 
upon such funds was superior to liens 
asserted by bank for amount allegedly 
due on contractor’s notes covering loan 
and by general creditors for merchan- 
dise purchased by, and for services 
rendered to, contractor.—U. S. Fidelity 


& Guaranty Co. v. John R. Alley & - 


Co., 34 F.Supp. 604. 

D.C.Pa. Where surety on: bond giv- 
en by insolvent national bank as se- 
curity for deposit of the common- 
wealth of Pennsylvania paid part of 
the commonwealth’s claim and thus be- 
came entitled to participation in liqui- 
dation of bank as subrogee on _ basis 
of full amount of the commonwealth’s 
claim, surety was entitled to interest 
but not to counsel 
Surety Co. of New York v. Bethlehem 
Nat. Bank of Bethlehem, Pa., 33 F. 
Supp. 722. 


D.C.Pa. A subrogated surety who 
has paid less than the entire amount of 
a ereditor’s debt owing by an insolvent 
debtor may not recover more than he 
has actually advanced, but until he is 
made whole, he should be clothed with 
all of the creditor’s rights and reme- 
dies as they stood at the time of the 
debtor’s insolvency.—American Surety 
Co. of New. York v. Bethlehem Nat. 
eget: of Bethlehem, Pa., 33 F.Supp. 


Where surety on bond given by insol- 
vent national bank as security for de- 
posit of the commonwealth of Pennsyl- 
vania paid part of the commonwealth’s 
claim, surety became subrogated to the 
commonwealth’s rights and was _ en- 
titled to assert those rights as they 
stood at date of tmsolvency, and hence 
surety was entitled to participation in 
liquidation on basis of full amount of 
the commonwealth’s claim without cred- 
iting collections from collateral, but in 
no event could surety receive more than 
it had actually paid the commonwealth, 
—American Surety Co. of New York vy. 
Bethlehem Nat. Bank of Bethlehem, Pa., 
383 F.Supp. 722. 

Ark, Where part of consideration for 
conveyance of land was grantee’s un- 
pasar to support grantor, a mort- 
gage of land by grantee, wherein gran- 
tor joined, as security for loan to gran- 
tee was a valid lien upon land prior to 
a mortgage subsequently executed by 


amount or not, to contractor for use in — 


fees.—American’ 


icalgt 


successor in title a 
r » extent of debt secured 

y assignee of one who had acquired 
mortgage by assignment, and was also 


entitled to subrogation thereunder by 


reason of having paid the debt secured 
UF ha ante eas v. White, 147 S.W. 


Cal.App. Surety on former trustee 
in bankruptcy’s bond which was re- 
ye to make good former trustee’s 
efaleations was subrogated to new 
trustee’s right to recever the misap- 
propriated funds and hence, on theory 
of “subrogation”, could maintain ac- 
tion against former referee in bank- 
ruptey who allegedly participated in 
former trustee’s embezzlement and use 
ef some of the funds. Civ.Code, §§ 
2847-2849.—_Indemnity Ins. Co. of 
ore America v. Sampson, 104 P.2d 

Ind. Where widow executed note and 
mortgage on realty which had stood 
in name of widow’s former husband 
who died intestate, representing con- 
trary to the abstract that she owned all 
the realty and the money advanced was 
used in payment of prior liens on the 
realty, lenuer was not a “volunteer” so 
as to be barred frem subrogation to 
the extent uf the amount of the liens 
upon the realty which was paid off with 
the money advanced, but was not en- 


titled to subrogation as to the portion 


of the loan which covered cost of the 
loan, abstract fee, fee for examination 
of abstract, property imspection fee and 
cost of recording mortgage.—Home 
Owners’ Loan Corporation v. Henson, 
29 N.E.2d 873. i 

Ky. ‘The absence of written or for- 
mal assignment to bank of sufficient 
amount of contract price to secure 
notes given it for money loaned to state 
road contractor for payment of laborers 
and materialmen is immaterial on ques- 
tion of bank’s subrogation to their 
rights ‘in fund deposited in court by 
State Highway Commission as balance 
due contractor on contract, as ‘“‘subro- 
gation” is a consequence which equity 
attaches to any condition, where dic- 
tates of natural-justice and good con- 
science call for it, and right arises out 
of transaction itself. Ky.St. § 2463 et 
seq.—Southern Exchange Bank v. Amer- 
ican Surety Co. of New York, 144 S. 
W.2d 203, 284 Ky. 251. 


Ky. A bank, loaning money to state 
road contractor for payment of labor- 
ers and materialmen, was subrogated 
to their rights in fund, deposited in 
court by State Highway Commission as 
balance due contractor on contract, and 
entitled to priority over claim of surety 
on contractor’s bond under assignment 
of contractor’s rights in contract. Ky. 
St. § 2463 et seq.—Southern Exchange 
Bank vy. American Surety Co. of New 
York, 144 S.W.2d 208, 284 Ky. 251. 


La. Statute providing that, where a 
patient in any state-supported hospi- 
tal has been injured by the negligence 
of another person and has a right of 
action for recovery of compensatory 
damages, the hospital shall be subro- 
gated to the right of action to the ex- 
tent of reasonable charges for services 
rendered to patient, goes no further 
than to make any state-supported hos- 
pital the legal subrogee to the right 
of action of a patient treated by it 
against the tort-feasor to the extent 
of reasonable charges for services to 
the patient. Act No. 230 of 1932.— 
Peart yv. Rykoski, Inc., 197 So. 605, 
195 La, 931, affirming 195 So. 30. 

Miss. Where under arrangement be- 
tween contractor and lender, lender 
was to furnish money to finance con- 
struction job, the lender was entitled 
to “subrogation”, as against contrac- 
tor, to extent of payments made.—Sad- 
ler v. Glenn, 199 So. 305. 

Mo. Where money bid by purchaser 
at mortgage foreclosure sale does not 
discharge mortgage debt in full, pur- 
chaser is not subrogated to whole debt, 
but only pro tanto to extent of bid.— 
Nodaway County v. Alumbaugh, 153 
S.W.2d 74. 

Where money bid and paid by pur- 
chaser at school fund mortgage fore- 
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enforce- 
thereby 
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re sale did not pay school fund 


a f E 
R. 


Toan in full, she became “subrogated” 
to security of mortgage only to extent 


of bid, and deceased mortgagors’ heir, 
obtaining judgment in his suit against 
purchaser to determine title to mort- 
gaged property in accordance with 
court’s findings that notice of fore- 
closure sale and sheriff’s deed to pur- 
chaser were void, stands in purchas- 
er’s shoes as to her pro tanto interest 
in mortgage debt.—Nodaway County v. 
Alumbaugh, 153 S.W.2d 74. 

Neb. An indemnitor, by payment of 
loss occasioned by the rascality of an 
impostor who surreptitiously procured 
a bank check payable to another per- 
son, pretended to be the payee, forged 
the name of the payee as first indorser 
and received from innocent purchaser 
the proceeds of the check, became sub- 
rogated to rights of the indemnitee to 
recover loss from subsequent indorsers 
but did not acquire by subrogation 
any greater right.—Metropolitan Cas- 
ualty Co. of New York v. First Nat. 
Bank of Omaha, 297 N.W. 593. 

N.J.Dist.Ct. Where automobile buyer 
borrowed money from lenders to pay 
the balance due under a_ conditional 
sales contract which was marked by 
the holder as being paid in full and 
holder thereafter executed an assign- 
ment of contract in favor of lenders in 
order that the lenders might be se- 
cured with their “subrogation rights”, 
holder’s assignnient was ineffective to 
transfer any legal right to lenders and 
did not subrogate lenders to rights of 
holder, since at time of execution of 
purported assignment holder no longer 
had any claim against buyer of auto- 
mobile—Adelman y. Biber, 17 A.2d 
819, 19 N.J.Misc. 63. 

N.Y.Mun.Ct. Where loan made by 
licensed small loan company and evi- 
denced by note was void for viola- 
tion of statute, but proceeds of loan 
had been used to satisfy a conditional 
bill of sale on automobile, the doc- 
trine of ‘subrogation’? could not be 
applied to give small loan company a 
lien on the automobile, since the trans- 
action was merged in the note. Bank- 
ing Law, §§ 352, 3853.—Pollack v. 
Madison Long Island Personal Loan 
Co., 24 N.Y.S.2d 950. 

N.Y.Ct.Cl. One who indemnified a 
surety on a bail bond had only the 
rights of the surety in enforcing claim 
against state for the amount of a for- 
feited bail bond on the ground that 
the state had forcibly removed the de- 
fendant from the jurisdiction of the 
court.—Lopez v. State, 26 N.Y.S.2d 359. 
176 Mise. 11. 


Pa. Where highway construction 
cuntract between contractor and com- 
monwealth and city conferred no rights 
on materialmen to obtain payment of 
their bills or to file liens, and contract 
contained no provision entitling com- 
monwealth or city to withhold funds 
owing to contractor for payment of 


materialmen’s Claims, contractor’s sure--" 


ty, by paying materialmen’s claims, 
was not subrogated to any right of 
the commonwealth or city, or of the 
contractor on the contract, but was 
subrogated to the rights of the mate- 
rialmen against the contractor.—Du 
Bois y. U. S. Widelity & Guaranty Co., 
18 A.2d 802, 341 Pa. 85. 


Pa. Highway contractor’s_ surety, 
which paid claims against contractor 
for labor and materials in accordance 
with its obligation on additional bonds 
for labor and materials, could not in- 
corporate the additional bonds into 
the construction contract because of a 
general reference in the introduction of 
the contract that everything contained 
in the contract, as well ag the pro- 
posal or bid, was made part of the 
specifications and contract, in order to 
entitle it to a preference over creditors 
of contractor for money due under con- 
tract—Du Bois v. U. S. Fidelity & 
Guaranty Co., 18 A.2d 802, 341 Pa. 85. 

Agreement between highway con- 
struction contractor, who was financial- 
ly unable to continue with work on the 
contract, and another for the ‘finan- 
cing, supervision and completion of the 


| § 36 
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work” by the other for a stated com 
ensation, did not confer on con : 
or’s surety which had paid cl 
against contractor for labor and ma- 
terials in accordance with its obliga- — 
tion on additional bonds, any special — 
interest in funds due under the con- 
tract, and would not entitle surety to 
a preference over other creditors of th 
contractor.—Du Bois v. U. S. Fideli 
o Guaranty. Co., 18 A.2d 802, 341 Pz 


Pa.Super. A formal assignment of 
debt to joint debtor paying debt is not — 
necessary to protect such debtor’s righ' 
of subrogation.—Lit Bros., to Use of 
Kaplan, v. Goodman, 18 A.2d 519. — 

Pa.Super. A paying surety is favored — 
in the law and his right to subroga 
tion is not limited to judgments.— 
Bros., to Use of Kaplan, v. Good: 
18 A.2d 519. a 

Pa.Orph. Where a claim is allowed 
against a decedent’s estate upon a bond — 
and mortgage secured by premises sub- 
sequently conveyed by the mortgagor, 
the bond and mortgage must be By 
signed to the decedent’s estate by way | 
of subrogation.—_In re Smith’s state, 
40 D. & C. 342, yi 

S.D. Where a judgment entered 
against a principal and his sureties is 
paid by a judgment debtor who is 
ble as surety and there is no intention 
to extinguish judgment, such judg. 
ment debtor will be subrogated to all 
rights of creditor under judgment.. 
re Petersen’s Hstate, 295 N.W. 494 

$S.D. Where on 


executor and sureties by beneficiaries, © 
under decree of distribution was ent 
tled to be subrogated to rights of one 
beneficiary in the distribution of divi 
dends on money which executor h 
on deposit in bank at time of ban 
suspension, surety was entitled to re 
ceive dividends upon basis of amoun 
due before payments were made by 
surety upon judgment.—In re Peter- 
sen’s Estate, 295 N.W. 494. 1s SS 
on executor’s — 
s 


er 
recovered in actions on bond agai t= 


tled to be subrogated to rights of one 
beneficiary in distribution of dividends 
on money which executor had on de- 
posit in bank at time of bank’s sus- 
pension, and executor paid portion of — 
dividends to beneficiaries before surety 
asserted claim as subrogee, and notice 
of payment was not given surety, and 
there was sufficient amount of dividend’ 
payments in executor’s hands to make | 
an adjustment, surety’s claim in 
amounts paid beneficiaries could not be 
defeated by the priority in payment to — 
beneficiaries.—In re Petersen’s Hstate, — 
295 N.W. 494. ; : 
W.Va The lien of the state on 
earned income from contract for con- — 
struction of county jail, for gross sales 
taxes due the state by contractor which 
defaulted on its undertaking, was su-- 
perior to lien of laborers and material- — 
men who performed labor and fur- 
nished material in construction of the | 
courthouse, so that rights of surety — 
on contractor’s bond which completed 
construction upon contractor’s default ~ 
and was “subrogated” to rights of la- f 
borers and materialmen, were subject sy 
to the statutory priority of the state’s 
lien. Code 1931, 38-2-39; Code 1937, 
11-13-12, 11-13-16.—Fidelity & Deposit 
Co. of Maryland v. Lewis County Court, 
15 S.B.2d 302. 
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Tenn. Where life policy provided 
that advance would be made on as- 
signment of policy and on sole security 
thereof and insured borrowed on policy 
and assigned it to insurer as security 
and insurer, on insured’s death, deduct- 
ed from face of policy amount of in- 
debtedness evidenced by note with in- 
terest and paid balance to beneficiary, 
beneficiary could not recover amount 
retained by insurer from insured’s es- 
tate on theory that the loan to insured 
was an indebtedness of insured’s estate 
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payee who 
thereon, and notes were transferred to 
the three comakers’ nominee to whose 
use the action was assigned, the fourth 
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See McNicoll v. The 
[1941] 3 Dom.L.R. 354 

§ 38 

C.C.A.Tex. Where connecting carrier 
in possession of goods when loss oc- 
‘curred was liable under bill of lading 


King & C, P. R. 


to any party entitled to recover there- 


on and original carrier paid owner of 


the bill of lading for the loss, original 
carrier was entitled to 


“subrogation” 
against connecting carrier.—Keystone 
otor Freight Lines v. Brannon-Sig- 


_-naigo Cigar Co., 115 F.2d 736. 
b ie  Pa.Super. 
a 


Each joint debtor is sure- 
ty for the other as to the amount be- 
yond his agreed liability.—Lit Bros., 
to Use of Kaplan, v. Goodman, 18 A. 
Poa 9, 
A ereditor cannot prevent subroga- 
tion to his rights of the joint debtor 
who pays the debt.—Lit Bros., to Use 
of Kaplan, v. Peeas 18 A.2d 519. 
Pa.Super. Where three. out of four 
joint comakers purchased notes from 
had commenced action 


comaker was presumptively liable over 


to the three comakers, and thgpefore 
the nominee was presumptively 


en- 
Bros., 


titled to subrogation.—Lit 
18 A.2d 


Use of Kaplan, v. Goodman, 
519 


See Bergeron v. Lindsay [1940] 4 


— Dom.L.R, 81. 
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€.C.A.Tex. Where depository bank 
and county tax collector agreed that 
‘items received by collector would be 


deposited “in collection account and 


would thereafter be distributed by the 
collector to his depository accounts, 
and collector was short in highway ac- 
count at another bank and made with- 
drawals evidently to cover the short- 
age, surety company which paid short- 
age in collection account was not be- 
-eause of fact that company was also 
surety on highway account “estopped” 


“4 
Ay. - a 

a from fecoyering from bank as sub- 
iy 


--rogee of state amount of the with- 


drawals which the bank, in violation 
of Texas statute permitted to be made 


other than by checks payable to treas- 
- urers, since bank by permitting such 


withdrawals made it possible to cover 
Vernon’s Ann.Ciy.St. 


up the shortage. 

id Tex. art. 7250.—Citizens Nat. Bank of 
-+~=Waco, Tex., v. Fidelity & Deposit Co. 
Mt of Maryland, 117 F.2d 852. 

a Under Texas statute requiring coun- 
ty depository to pay tax money de- 
---—s- posited in it only to treasurers en- 
{ titled to receive it, depository was 


required to know the purpose of checks 
drawn by county tax collector. which 
were not made payable to treasurers, 
and the collector’s surety had right to 
assume that bank would require col- 
Jector to comply with the law. Ver- 
non’s Ann,Civ.St.Tex. art. 7250.—Citi- 
zens Nat. Bank of Waco, Tex., v. 
Fidelity & Deposit Co. of Maryland, 
117 F.2d 852. 


D.C.Okl. Surety on state highway 
contractor’s bond which paid claims 
for labor and material was subrogated 
to right of laborers and materialmen 
to funds in the possession of the State 
Highway Commission, and _ surety’s 
lien upon such funds was superior to 
liens asserted by bank for amount al- 
legedly due on contractor’s notes coy- 
ering loan and by general creditors 
for merchandise purchased by, and for 
services rendered to, contractor.—uU. 8. 
Fidelity & Guaranty Co. vy. John R. 
Alley & Co,, 34 F.Supp. 604. 

Ct.Cl. The surety on the bond of 
the prime contractor is entitled to all 
equities of the principal and also 
those of the creditor, under the doc- 
trine of subrogation. Prairie State 
National Bank y. United States, 27 Ct. 
Cl. 185, affirmed 164 U.S. 227, 17 S.Ct. 
142, 41 L.Wd. 412 cited.—U. S. Fidelity 
& Guaranty Co. v. U. S., 92 Ct.Cl. 144. 
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Cal.App. A guarantor is entitled to 


certain rights of subrogation as against 
the principal debtor and may enforce 
any remedy which creditor has against 
the prinetpal debtor.—Ingalls v. Bell, 
110 P.2d 1068. 


Il.App. Where funds deposited in 
bank by county treasurer and secured 
by bond were paid by surety when 
bank failed and surety sought to be 
subrogated to right of state to have 
amount paid allowed as a_ preferred 
claim, the right-of preference of the 
state over other depositors did not pass 
to the surety except to the extent that 
the surety was subrogated te the rights 
of county treasurer as depositor of 
bank having general claim.—People ex 
rel. Nelson v. Phillip State Bank & 
rele Co., 80 N.E.2d 771, 307 Ill.App. 


Where bank failed and surety on 
bond securing deposit of funds by 
county treasurer paid deposit and 
sought to establish claim to preference 
on ground of subrogation and surety’s 
contract required it to make good any 
loss sustained by the county treasurer 
on account of deposits in the bank, 
preference of the sovereign over other 
depositors did not under doctrine of 
“subrogation” pass to the surety on 
payment of the amount due the treas- 
urer, since it would be inequitable to 
permit surety which contracted to 
make good treasurer’s losses to be 
paid in full out of the assets of the 
bank and leave other depositors little 
or nothing.—People ex rel. Nelson y. 
Phillip State Bank & Trust Co., 30 N. 
H.2d 771, 307 Ill.App. 464. 


Ky. While one purchasing land 
from former sheriff was not bound by 
agreed judgment, to which purchaser 
was not party, in favor of county 
against administratrix of deceased ven- 
dor’s estate and decedent’s surety for 
amount of alleged shortages in dece- 
dent’s settlements as collector of rey- 
enues, and was entitled to show that 
decedent was not indebted to county 
when judgment was entered, so that 
no lien on such land existed in coun- 
ty’s favor, dismissal of surety’s cross- 
petition for subrogation to county’s 
lien was erroneous, in absence of such 
showing. Ky.St. § 4130.—Maryland 
Casualty Co. v. Holt’s Adm’x, 146 S.W. 
2d 940, 285 Ky. 66. 


Pa. Where contractor for construc- 
tion of highway failed to pay for labor 
and materials, ceased work on con- 
tract, and declared himself financially 
unable to continue, but the secretary of 
highways made no deciaration of de- 
fault, and construction was completed 
by means of contractor’s agreement 
with another, delay was waived, and 
surety on contractor’s bonds after pay- 
ing claims for labor and materials in 
accordance with its obligation on the 
bonds, and after contractor was adjudi- 


-cated a bankrupt, procured payment to 


it of balance due on construction con- 
tract, surety had no right by ‘“sub- 
rogation” to ‘the money superior to 
the right of the trustee in bankruptcy, 
since contractor was never in default, 
and surety was not entitled to a prefer- 
ence.—Du Bois vy. U. S. Fidelity & 
Guaranty Co., 18 A.2d 802, 341 Pa. 85. 

Pa.Super. A paying surety is enti- 
tled to subrogation to all the remedies 
and securities of the paid _ creditor 
against those benefited by his pay- 
ment.—Lit Bros.,.to Use of Kaplan, v. 
Goodman, 18 A.2d 519. 


W.Va. Where surety on bond ex- 
ecuted by defaulting contractor which 
had contract for erection of county jail 
paid an amount in excess of any sum 
due the contractor from the county 
court on completion of the work, in 
wages and materials necessary to com- 
plete the construction following default 
of the contractor, surety was ‘“subro- 
gated” to rights of laborers and ma- 
terialmen for amount paid to them. 
Code 1931, 38-2-39.—IWidelity & De- 
posit Co. of Maryland vy. Lewis County 
Court, 15 §.H.2d 302. 


§ 50 
C.C.A.Ohio. Generally, the surety on 
bond furnished by contractor under 


contract for public work may have re- 
course to the fund held by the owner, — 
on principle of subrogation, either to 
the rights of claimants or the rights 

of the owner.—Miami Conservancy Dist. 

v. New Amsterdam Casualty Co., 118 

F.2d 604. 


§ 52 - 

C.C.A.Fla. To obtain benefits of sub- 
rogation, several “conditions precedent” 
must be complied with, one of which 
is payment of the obligation owed the 
third party.—Federal Ins. Co. v, Tami- 
ami Trail Tours, 117 F.2d 794. 


Wis. Where a person, as a_ result 
of a mistake of law, supposes himself _ 
to have an interest in land, he is? 
treated as Ha 3 such an interest for} 
purposes of “subrogation’’ and as be- 
ing within the rule entitling a person 
to subrogation in cases where he of 
necessity acts to protect his own _in- 
terest.—Schuetz vy. Schuetz, 296 N.W. 
MO seAOeaVV Sete 

§ 65 

C.C.A.Tex. Where county tax col-, 
lector’s surety paid state claim against 
collector based on shortage in his ac- 
counts and as state’s subrogee brought 
action against depository bank, based 
on bank’s permitting collector to make 
withdrawals other than by checks in, 
favor of treasurers, in violation of 
Texas statute, the bank which sought 
to set off against the surety’s claim 
an amount allegedly due from. tax col- 
lector as penalty for failure to deposit 
ad valorem taxes and motor vehicle. 
fees collected by the tax collector, was 
not entitled under doctrine of subroga- 
tion to benefit of. suspension of pre- 
scription enjoyed by the state so as 
to avoid the bar of two-year limitation 
statute, since the state had-no interest 
in the claim for penalty. Vernon’s 
Ann.Ciy.St.Tex. arts. 2549, 5526, 7250. 
—Citizens Nat. Bank of Waco, Tex., v. 


Fidelity & Deposit Co. of Maryland, 
117 F.2d 852. 
Pa.Super. The right of subrogation 


is available in the distribution of funds 
in control of the court.—Lit Bros., to 
ees of Kaplan, v. Goodman, 18 A.2d 


Where three out of four joint co- 
makers purchased notes. from payee 
who had commenced action thereon, 
and notes were transferred to the three 
comakers’ nominee, the three comakers 
were entitled to the right of subroga- 
tion to all the rights of the payee, and 
had the right to have the action as- 
signed to their nominee.—Lit Bros., to 
Deg of Kaplan, vy. Goodman, 18 A.2d 


Where three out of four joint co- 
makers purchased notes from ,payee 
who had commenced action thereon, and 
notes were transferred to the three 
comakers’ nominee to whose use the ac- 
tion was assigned, entry of judgment 
against the four comakers would not 
harm the fourth comaker not joining 
in purchase of notes, since judgment 
was in no sense conclusive of rights of 
the four comakers among themselves, 
and merely put the three comakers in 
a position to enforce contribution to the 
proper extent, if any, and amount of 
any execution against fourth comaker 
was subject to control of court in ex- 
ercise of sound discretion.—Lit Bros., 
rae of Kaplan, v. Goodman, 18 A.2d 


Pa.Com.Pl. When a surety pays a 
judgment against himself and his prin- 


‘cipal it is proper practice to indicate 


the judgment satisfied as to the surety 
and then mark the judgment to the use 
of the surety who is entitled to use the 
satisfied judgment as a vehicle to en- 
force the principal’s liability over to 
himself.—General State Authority to 
Use of v. Anthony, 19 Leh.L.J. 116. 


§ 81 
Ct.cCl. The surety on the bond of the 
prime contractor is entitled to all 


equities of the principal and also those 
of the creditor, under the doctrine of 
subrogation. Prairie State National 
Bank v. United States, 27 Ct.Cl. 185, 
affirmed 164 U.S. 227, 17 S.Ct. 142, 41 
L.Ed. 412 cited—U. S. VWidelity & 
Guaranty Co. ve Us-sieo2n Cr. Clmdade 


tate, 


Hse ache) 


: rh Ses ee 
App.D.C. Normally, a fiduciary’s 
surety, on reimbursing the fiduciary es- 
is subrogated to its claims.— 
Anacostia Bank vy. United States Fidel- 
ity & Guaranty Co., 119 F.2d 455, 134 
A.L.R. 995. 
§ 92 


Pa. Where mortgagor made no pro- 
vision for payment of debts out of 
residue of estate and mortgagee of 
property which mortgagor in lifetime 
had conveyed to grantee who assumed 
payment of debt, on default of grantee, 
secured judgment against mortgagor 
by scire facias sur mortgage and no 
foreclosure sale was had, and mort- 
gagee did not file claim against mort- 
gagor’s estate within one year and did 
not bring action to continue the lien 
under the Fiduciaries Act, and there 
was not sufficient personalty in mort- 
gagor’s estate to pay judgment in full, 
mortgagee was entitled to have applied 
to debt, balance of personalty without 
deduction from claim of value of mort- 
gaged property, since on payment of 
claim, estate would be subrogated to 
mortgagees’ rights against mortgaged 
land. 20 P.S. §§ 521, 528.—In re Skol- 
nek’s Hstate, 19 A.2d 266, 342 Pa. 49. 


§ 108 

Ga. A purchaser at a void judicial 
sale made in pursuance of a judgment 
setting up a special lien under the pro- 
visions of a security deed is subrogat- 
ed to whatever rights the holder of the 
security, deed would have had if he 
had acquired possession under his 
deed, and ordinarily the one attacking 
the sale must pay or tender to the 
ereditor the amount of principal and 
interest due; but, where holder of 
junior security deed alleged that pur- 
chaser had acquired possession and 
had received large profits, and junior 
holder offered to pay amount due after 
an accounting of profits, a formal ten- 
der was not required. Code 1933, §§ 
37-104, 67-1501.—Hirsch vy. Northwest- 
ern Mut. Life Ins. Co., 13 S.H.2d 165, 
191 Ga. 524. 

§ 110 

Ill. A junior mortgagee who redeems 
from foreclosure sale is not subrogated 
to rights of first mortgagee under its 
certificate of purchase, so as to have 
same rights as an assignee of such cer- 
tificate would have. Smith-Hurd Stats. 
e. 77, § 18.—Harper v. Sallee, 34 N.H.2d 
860, 376 Ill, 540, affirming 26 N.E.2d 
987, 305 Ill.App. $5, transferred 23 N.E. 
2a 20,8 02nli. 199, 


§ 113 

D.C.N.J. Where chattel_mortgagors 
requested mortgagee to vance mon- 
ey with which to satisfy third party’s 
claim, but there were no other facts 
from which court could imply a mutu- 
al understanding that mortgagee’s se- 
curity should have the same priority 
as that held by third party, and new 
security was taken, mortgagee was in 
position of a ‘‘volunteer” and was not 
entitled to subrogation to third party’s 
rights, so_as to obtain status of se- 
cured creditor in mortgagors’ bank- 
ruptcy, notwithstanding inadequacy of 
affidavit of consideration required by 
statute for the mortgage. N.J.S.A. 46: 
28-5.—In re Lauer, 38 F.Supp. 691. 

Ala. An essential element of the doc- 
trine of “subrogation” as applicable to 
one who without interest acts in aid 
‘of a debtor at debtor’s request is that 
the alleged subrogee must at the time 
the loan is made, as against an inter- 
yening lien or encumbrance, be igno- 
rant of that lien or encumbrance, and 
that ignorance must not be the conse- 
quence of culpable negligence.—Groom 
vy. Federal Land Bank of New Orleans, 
199 So. 237, 240 Ala. 335. 


Ala, An essential element of the doc- 
trine of legal “‘subrogation” or “equi- 
table assignment” applicable to one 
who is not required to act to protect 
his own interests or rights but acts 
at the instance of a debtor to relieve 
the debtor’s embarrassment, is that the 
loan or advancement must be made 
and used to pay off the debt secured 
by a prior lien, the parties must con- 
template that the Jender shall have se- 


curity of equal dignity with the lien 


SUBROGATION — 


discharged by the payment, and it Is 
the lender’s duty to see that the money 
is so applied.—Groom y. Federal Land 
Bank of New Orleans, 199 So. 237, 240 
Ala. 335. z ’ 

Where one under no necessity to act 
to protect his own interests or rights 
acts at the instance of a debtor to re- 
lieve the debtor’s embarrassment, ‘‘sub- 
rogation” is not recognized pro tanto, 
nor does the right arise when the mon- 
ey advanced is to be applied at the dis- 
cretion of the debtor—Groom y. Fed- 
eral Land Bank of New Orleans, 199 
So. 237, 240 Ala. 335. 

Ind. Where widow executed note and 
mortgage on realty which had stood in 
name of widow’s former husband who 
died intestate, representing contrary to 
the abstract that she owned all the 
realty and the money advanced was 
used in payment of prior liens on the 
realty, lender was not a “volunteer” 
so as to be barred from subrogation to 
the extent of the amount of the liens 


- upon the realty which was paid off 


with the money advanced, but was not 
entitled to subrogation as to the por- 
tion of the loan which covered cost of 
the loan, abstract fee, fee for examina- 
tion of abstract, property inspection fee 
and cost of recording mortgage.—Home 
Owners’ Loan Corporation yv. Henson, 
29 N.H.2d 873. 

Where widow executed note and 
mortgage on realty which stood in 
name of widow’s former husband who 
died intestate representing contrary to 
the abstract that she owned all the 
realty, and money was used in payment 
of prior liens on the realty, and rights 
of no third parties were involved, equi- 
ty would take jurisdiction of lender’s 
complaint for subrogation to the rights 
of the lienors on the ground of “mistake 
of fact” where to deny subrogation 
would permit the children of the widow 
to be unjustly enriched at the expense 
of lender.—Home Owners’ Loan Corpo- 
ration v. Henson, 29 N.H.2d 873.. 


_N.J. A building and loan associa- 
tion, which in good faith mada a 
mortgage loan, the proceeds whereof 
were used to satisfy a final decree.in 
foreclosure of a prior mortgage on 
realty belon pe to an intestate’s es- 
tate was entitled to be subrogated, as 
against the intestate’s heirs, to the lien 
of the prior mortgage, notwithstanding 
that, unknown to the association, the 
one really interested in procuring the 
loan was the association’s solicitor in 
eapacity of administrator of the estate 
of the intestate-—Hudson County Cale- 
donian Building & Loan Ass’n v. Cole, 
15 A.2d 621, 128 N.J.Hq. 172. 
N.Y.Sup. Where plaintiff, under hon- 
est mistake of fact and in reliance upon 
record title and pursuant to request: of 
defendant’s wife, who had record title 
to land, and without knowledge of de- 
fendant’s incompetency, advanced mon- 
ey which was used in discharging a 
prior mortgage against land, and de- 
fendant and wife gave plaintiff a second 
mortgage on land as security for loan, 
plaintiff could be ‘‘subrogated” to pri- 
or mortgagee’s rights, notwithstanding 
that plaintiff's mortgage was invalid 
because executed after defendant had 
been judicially declared incompetent.— 
Home Owners’ Loan Corporation v. To- 
bin, 23 N.Y.S.2d 451, 175 Misc. 316. 

Tex.Civ.App. One who pays for an- 
other a debt at his request. is subro- 
gated to lien which secures the debt.— 
De Busk y. Jacksonville Building & 
Loan Ass’n, 147 S.W.2d 537, error dis- 
missed, judgment correct. 


Tex.Civ.App. The Reconstruction 
Finance Corporation after having sup- 
plied the money required to pay in 
full those having claims. against in- 
solvent bank, including creditors who 
failed to appear and make their re- 
spective claims within the several time 
limitations prescribed by law, was en- 
titled as against all others to be sub- 
rogated to the positions of such credi- 
tors. Rev.St.1925, arts. 456, 457, 463. 
—Reconstruction Finance Corporation 
vy. Brady, 150 S.W.2d 357, error re- 


fused. 
§ 114 


N.J.Ch. “On reueuption of mortgage 
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by lessee of mortgaged premises, les- 
see is subrogated to the mortgagee’s 
rights, and may enforce the mortgage of 
obligation the same as could the mort-  — 
gagee.—Sever vy. Yetter, 16 A.2d 461, 
128 N.J.Hq. 367. Pas 


§ 116 aA 

D.C.N.J. A lender is entitled to sub- 
rogation when he advances money to 
discharge securities upon request of the 
debtor and with the understanding that _ 
the security he receives shall take the 
place of the securities discharged with 
respect to priority of lien.—In re Lauer, 
38 F.Supp. 691. Z ered 

Pa.Super. Where second mortgage 
was executed to husband and wife by — 
the entireties and was expressly made ~ 
subject to lien of the first mortgage, — 
and subsequently a mortgage was exe- — 
cuted to bank which paid the first 
mortgage indebtedness, and obtained 
from husband alone an instrument pur- : 
porting to postpone lien of the second 
mortgage to that of the bank and ~ 
thereafter the second mortgage became ~ 
vested in the wife as survivor, the — 
bgnk was not entitled by virtue of itst 
mortgage to be ‘subrogated’ to the oe 
lien of the first mortgage which had 
been discharged, so as to have priority a6 
over the second mortgage.—Grambo v. 


Ps 


South Side Bank & Trust Co, 14 A2d 


925, 141 Pa.Super. 176. 


§ 118 ; M sig 

Ky. A bank, loaning money to state Gi 
road contractor for payment of laborers __ 
and materialmen, was subrogated to 
their rights in fund, deposited in court © — 
by State Highway Commission as bal- — 
ance due contractor on contract, and — 
entitled to priority over claim of surety 
on contractor’s bond under assignment 
of contractor’s rights in contract. Ky. 
St. § 2463 et seq—Southern Exchange 
Bank v. American Surety Co. of New iN. 
York, 144 S.W.2d 203, 284 Ky. 251. 

Ky. Generally, one who lends MONE Ys les 
to an employer to pay laborers, who if ta 
their wages had remained unpaid would Ie 
be entitled to a lien therefor, is not en- 
titled to be subrogated to laborers’ 
liens merely by virtue of making loan 
to employer, but rather loan must be 
made in expectation of being subro- 
gated and under an agreement to such 
effect. Ky.St. § 2487—Southern Coal 
Co. v. Martin’s Fork Coal Co., 151 S.W. 
2d 394, 286 Ky. 679. tb 

Miss. Where under arrangement be-- 
tween building contractor and lender, — 
the lender was to furnish money to 
finance construction job, when lender 
paid laborers and other claims under 
such arrangement, the lender was not, 
entitled to lien or to “subrogation”. to 
rights of parties whose claims he paid. 
Code 1930, § 2274.—Sadler v. Glenn, © 
199 So. 305. 

§ 122 


D.C.Mich. In determining whether — 
beneficiary of life policy which insured 
had pledged with other collateral as 
security for note through right of sub- 
rogation had a claim against insured’s — 
estate for amount allowed to pledgee 
and paid out of proceeds of policy, the © 
determining factor was intention of 
the insured.—Mutual Life Ins. Co. of 
New York y. Illinois Nat. Bank of 
Springfield, Ill., 34 F.Supp. 206. 

Where insured assigned life policy 
of which son was sole beneficiary to 
bank as collateral security for debt | 
which was also secured by another 
policy and other collateral, and cir- 
cumstances disclosed that insured did 
not intend that his estate should be 
benefited to detriment of son, and bank 
released other policy, such release did 
not prejudice the son, who through 
right of subrogation had claim against 
insured’s estate for amount allowed to 
the bank and paid out of proceeds of 
policy of which son was sole benefi- 
ciary.—Mutual Life Ins. Co. of New 
York vy. Illinois Nat. Bank of Spring- 


field, Ill, 34 F.Supp. 206. 
D.C.Tenn. Where bankrupt wrong- 
fully obtained possession of stock, 
pledged it with other notes to secure 
bank loan, and thereafter bank sold 
stock and applied portion of proceeds 
in payment of loan, stockholder was 
entitled to reclaim as trust property 


residue of sum received from sale of 


tee © Gin 
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stock and turned back to trustee in 
bankruptcy and was entitled to be sub- 
- rogated to right of lien that bank had 
on notes which were also returned to 
trustee.—In re Franklin Saving & Loan 
Co., 34 F.Supp. 585. ; 

N.Y.App.Div. Where after | plaintiff 
agreed to construct stables without fi- 
nancial obligation on the part of club 
-elub agreed, as inducement to plaintiff 
to pay certain charges which plaintiff 
was not bound to pay, that stables 
would be used for restricted purposes 
and kept insured against fire for plain- 
tiff’s protection, and after plaintiff had 
made payments in good faith, club vi- 
f olated covenants by leasing stables for 
- non-restricted use and by using pro- 
ceeds of fire insurance partially to 
satisfy a mortgage on the property, 
plaintiff was entitled to be subrogated 
to mortgagee’s rights to extent that 
funds to which he was entitled were 
thus diverted.—Taylor v. Smithtown 
Country, Outing & Beach Club, Inc., 
27 ‘N.Y.S.2d 624, Mee App.Div. 764. 


§ 
N.J.Dist.Ct. Where right of ‘‘subro- 
gation’ is practically conceded and only 
the right of realizing the value of the 
subject matter remains to be enforced, 
/such right may be cognizable in a 
court of law but the right of subroga- 
tion will not be recognized at law un- 
less right of action made the subject 
thereof is legal in its nature and is 
cognizable at law.—Adelman vy. Biber, 
17 A.2d 819, 19 N.J.Misc. 63. 
ee § 135 

Ala. Where compiainants’ seeking 
subrogation to lien of four prior mort- 
gages alleged that their mortgages 
were given to secure repayment of 
_ moneys advanced to debtor to pay all 
or portions of prior mortgage debts 
and that complainants paid major por- 
tion of proceeds of loans directly to 
prior mortgagees and failed to allege 
that complainants were ignorant of in- 
tervening rights and liens of judgment 
creditors or that complainants exer- 
cised reasonable diligence to ascertain 
‘true condition of debtor’s title, bill 
was demurrable for want of equity.— 
Groom v. Federal Land Bank of New 
Orleans, 199 So. 237, 240 Ala. 335. 


j § 136 
_ Ala. A complaint which alleged use 
by complainant’s brother and brother’s 
wife of a fund in which complainant 
had a trust to pay on a mortgage debt 
owed by them, without consent of com- 
an plainant, when fund was not liable to 
i such payment, merely involved right to 
Pain Meace trust funds, and did not entitle 
ahi omplainant to be “subrogated” to 
: mortgage upon paying balance due on 
He >it. Code 1940, Tit. 9, § 78, and Tit. 
38, § 3.—Hall v. serps 2 So.2d 908. 


. Pa. The presumption was that col- 
lateral genera) in character and appli- 
cable to all debts of principal debtor 
-~ -was what it purported to be, and bur- 
den of proving otherwise was on in- 
dorser claiming subrogation to 
ledgee’s rights—Gildner v. First Nat. 

ank & Trust Co. of Bethlehem, 19 A. 
2d 910, 842 Pa. 145. 

Pa.Super. Three out of four comak- 
ers paying notes after payee instituted 
action thereon and having notes trans- 
ferred to their nominee to whose use 
the action was assigned, would be pre- 
sumed to have intended to keep the 
obligation alive, as against contention 
that the three comakers paid notes with 
intent to discharge the notes.—Lit 
Bros., to Use of Kaplan, v. Goodman, 
18 A.2d 519. 


§ 141 

A Kan, Evidence that plaintiff had a 
ext right to and did make his home on 
z; mortgaged realty and that he paid 
_ taxes thereon for one year and also 
y paid premium covering insurance on 
puilding showed that plaintiff had an 
‘interest in the realty and that when 
plaintiff paid mortgage debt he did not 
do so voluntarily, and hence plaintiff 
who intended to get a transfer or as- 
signment of mortgage and did not want 
to have mortgage canceled was entitled 
to be subrogated to mortgagee’s rights. 
—Katschor vy, Ley, 118 P.2d 127, 153 

Kan. 569, 
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5) ; rare . i ret rt 
Pa. In action by indorser’s trustee 


in bankruptcy against pledgee for ac- 


counting and damages for neglect in 
selling collateral, finding that principal 
debtor gave mortgage as additional 
collateral security for all his indebted- 
ness, including that with which indorser 
was not connected, was sustained by 
the evidence, and hence pledgee was 
entitled to so apply proceeds as against 
contention that collateral was restricted 
to notes bearing indorser’s indorsement, 
and that upon payment of such notes 
indorser was entitled to be subrogated 
to pledgee’s rights in such collateral.— 
Gildner v. First Nat. Bank & Trust Co. 
of Bethlehem, 19 A.2d 910, 842 Pa. 
145. 


SUBSCRIPTIONS 


; gl 

N.J.Sup. Where the purposes of a 
nonprofit corporation were to conserve 
game birds, to establish hatcheries and 
refuges, 
such purposes were “charitable pur- 
poses,” as regards defendant’s liability 
to pay balance remaining due on an al- 
legedly charitable subscription to cor- 
poration.—More Game Birds in Ameri- 
ea v. Boettger, 14 A.2d 778, 125 N.J. 


° 


§ 8 

Mo. Generally, a subscription, as for 
endowment and payment of debts of 
college, is considered as mere offer un- 
til beneficiary accepts it or acts on 
faith thereof, so that his conduct im- 
plies acceptance, and until such ac- 
ceptance promissor generally has right 
to revoke subscription, but such right 
is lost after beneficiary has incurred 
liabilities and expenses in acting on 
faith of promise.—Missouri Wesleyan 
College v. Shulte, 142 S.W.2d 644. 


§ 9 

Ct.Cl. A subscription to hospital 
building fund in form of a note pay- 
able in installments, reciting consider- 
ation of subscription of $100,000 by 
good and solvent parties for erection 
of the hospital, was a valid, enforce- 
able obligation under Tennessee laws. 
—Brown v. U. S., 37 F.Supp. 444. 

N.J.Sup. Where publie and charita- 
ble interests are involved, courts favor 
sustaining charitable subscriptions on 
consideration which in a purely busi- 
ness contract might be questionable, 
since public policy forms a basis on 
which consideration may be spelled out 
in order to impose liability on such 
subscriptions.—More Game Birds in 
America v. Boettger, 14 A.2d 778, 125 
N.S. 97. 

Where defendant voluntarily signed 
an instrument reciting that in consid- 
eration of gifts of others to a nonprofit 
corporation organized for purpose of 
conserving game birds defendant agreed 
to pay corporation a certain amount 
in yearly installments, and defendant 
paid a substantial part of subscription 
to corporation which continued to carry 
out its objectives, defendant was liable 
to corporation, for balance of subscrip- 
tion since public policy required that 
defendant should not be permitted to 
evade subscription.—More Game Birds 
in Arence v. Boettger, 14 A.2d 778, 125 


N.Y.Sur. Generally, where recovery 
is allowed on a subscription agreement 
based on.the law of contracts whether 
of the bilateral or unilateral variety, 
a return promise or a request for the 
performance of an act is implied, not- 
withstanding there is no express coun- 
ter promise or request, provided an 
intention to that effect is reasonably 
deducible from the acts of the parties. 
—In re Lord’s Will, 25 N.Y.S.2d 747, 
175 Mise. 921. 

Where subscriber executed agreement 
to subscribe to college sum of $1,000 
for “two memorial windows—note pay- 
able in eight quarterly payments’, and 
pursuant thereto executed notes, and 
college thereafter employed and paid 
architects to draw plans for projected 
building and work in connection there- 
with was instituted, agreement was 
enforceable against subseriber’s estate 
either as a_‘‘bilateral contract,” a “uni- 
lateral contract,” or on the principle of 


and to teach vermin control, . 


hte Va Ogay ex Ea ty 
“estoppel”.—In re Lor 
8.2d 747, pans ey inc : 

Mo. There was no failure of con- 
sideration for subscription to provide 
endowment and pay indebtedness of 
college in consideration of subscriber’s 
interest in Christian sancatien and of 
others’ subscriptions, where college con- 
tinued for 12 years after subscription 
was made and spent considerable mon- 
ey to further Christian education in re- 
liance on such subscription and other 
subscriptions.—Missouri Wesleyan Col- 
lege v. Shulte, raed seat 644, 


Ct.Cl. Where printed form of note 
evidencing pledge to hospital building 
fund contained provisions for payment 
of one-sixths and for one-eighths of the 
note on specified dates, and promisor 
Was supposed to strike out one of the 
provisions, but promisor struck out 
neither provision and wrote under his 
signature “Advise us 10 days_ before 
entire pledged amount is wanted”, and 
actually paid two installments of one- 
eighth of the principal each, the note 
was payable in installments of _ one- 
eighth at date of promisor’s death, 
was nonnegotiable, and was not a “de- 
mand note’, since agreement was at 
least amended to become an _ install- 
ment note. Code Tenn.1932, § 8604.— 
Brown v. U. S., 37 F.Supp. 444. 

Mich. Where a national bank con- 
tracted to contribute $2,660 to plaintiff 
through a subscription, but obligation 
was conditioned on plaintiff’s paying 
that amount to its landlord in satis- 
faction of plaintiff’s rent, landlord of- 
fered to settle rent in full for $700, 
and bank had a direct interest in pro- 
viding that its subscription should be 
used in paying plaintiff’s rent, land- 
lord’s acceptance of slightly belated 
payments made by plaintiff totaling 
$700 constituted performance of offer 
and rental account was thereby settled, 
and hence plaintiff could recover from 
bank on its subscription only $700 and 
accrued interest.—Better Business Bu- 
reau of Detroit v. First Nat. Bank- 
Detroit, 296 N.W. 665, 296 Mich. 513. 

§ 39 3 

Mo. An attempted revocation of sub- 
scription for endowment and payment 
of debts of college after about 17 years, 
during which college spent considerable 
money in reliance on such subscription 
and other subscriptions to further 
Christian education, in consideration of 
which subscription was made, came too 
late.—Missouri Wesleyan College vy. 
Shulte, 142 S.W.2d 644. 

N.Y.Sur. Generally under the equita- 
ble doctrine of promissory ‘estoppel’ 
where action has been taken and ex- 
pense incurred by the promisee in 
reliance on _ subscription ‘agreement, 
repudiation of agreement is not permit- 
ted.—_In re Lord’s Will, 25 N.Y.S.2d 
747, 175 Mise. 921. 


43 
Mo. 


§ 

A merger of college with univer- 
sity did not preclude college from 
maintaining action against decedent’s. 
estate for amount of decedent’s sub- 
scription for endowment and payment 
of debts of college, though college 
board of trustees adopted resolution 
transferring to university trustees title 
to all of college’s endowment funds, 
where university officers testified that 
such subscription was not university’s 
property and not among college’s secur- 
ities transferred to university. Mo.St. 
Ann. §§ 698, 699, pp. 900, 906.—Mis- 
souri Wesleyan College v. Shulte, 142 
S.W.2d 644, 


§ 44 
Mo. The mere fact that a  sub- 
scription for endowment and payment 
of indebtedness of college was made 


‘payable to trustees, who conducted col- 


lege’s business affairs before and after 
it ceased to operate, did not preclude 
it from prosecuting action in its cor- 
porate name against deceased subserib- 
er’s estate for amount of subscription. 
—Missouri Wesleyan College y. Shulte,’ 
142 S.W.2d 644. 

The board of education of a church, 
annual conference of which supervised 
business affairs of educational institu- 
tions within its jurisdiction, including | 


ae ees, 


instrument provide 


ege’s action — 
Bitte for amount of Gecedentia sabe 


scription for endowment and payment 


of debts of college, though subscription 
that college and 
such board should share amount sub- 
scribed pro rata, as division thereof 
between them is for them to determine. 
—Missouri Wesleyan College v. Shulte, 
142 S.W.2d 644. 


§ 52 
Mich. Testimony that the subscrip- 
tion of each subscriber would have as 
a consideration the subscriptions of all 
other subscribers established a valid 
“consideration” for a particular sub- 


‘seription.—Better Business Bureau of 


Detroit v. First Nat. Bank-Detroit, 296 
N.W. 665, 296 Mich. 513. 


§ 53 

Neb. If the mental capacity of the 
maker of an “estate pledge” to hospi- 
tal, payable at the maker’s decease, to 
make such pledge becomes an _ issue, 
the question is one for the jury’s de- 
termination.—In Te Steininger’s Hstate, 
297 N.W. 159. 


SUNDAY 


§ 16 
N.Y.App.Div. The Sabbath Law was 
not amended or repealed by provisions 
of the Alcoholic Beverage Control Law, 
in so far as it prohibits selling of beer 
on Sunday. Penal Law, § 2147; Al- 
coholic Beverage Control Law, § 1 


- et seq.—People v. Waldman, 26 N.Y. 


§$.2d 707, 261 App.Div. 1001, 


§ 25 

Ga.App. The seuding and delivery of 
telegraphic messages does not as a 
matter of law constitute a “work of 
necessity” within the statute excepting 
works of necessity from prohibition 
against pursuit of ordinary business on 
Sunday, and whether a particular tele- 
gram is within exception is a question 
of fact to be determined from evidence 
in each particular case. Code, § 26- 
6905.—Postal Telegraph-Cable Co. v. 
Kaler. 16 S.E.2d 77. 

Pa.Super. Amendment to by-law 
whereby beneficial association reduced 
death henefit from $1,000 to $500 was 
not void because adopted on Sunday 
since work of beneficial association 
could be construed as “work of chari- 
ty” or “work of necessity” within stat- 
ute providing that if any person shall 
perform any worldly employment on 
the Lord’s day, works of necessity and 
charity only excepted, he shall be sub- 
ect to a penalty. 18 P.S. § 1991.— 
inger vy. Brith Achim Ben. Ass’n, 18 
A.2d 131, 143 Pa.Super. 372. 


§ 36 ; 

N.Y.App. Div. Act of defendant in 
selling beer on Sunday constituted a 
violation of the Sabbath Law. Penal 
Law, § 2147; Alcoholic Beverage Con- 
trol ‘Law, § 1 et seq.—People v. Wald- 
man, 26 N.Y.S.2d 707, 261 App.Div. 
1001. 


§ 48 
Ala.App. To constitute offense of 
“gaming on Sunday’ within statute 
prohibiting gaming on Sunday, there 
must be more than the mere rolling 
of dice. Code 1923, § 5539.—Jackson 
v. State, 1 So.2d 601, certiorari denied 
1 So.2d 602. 
§ 50 


Ga.App. A telegraph company is 
prohibited from receiving messages on 
Sunday unless it appears that a reason- 
able necessity for sending message ex- 
isted and company had notice of that 
necessity. Code, § 26-6905.—Postal 
Telegraph-Cable Co. v. Kaler, 16 S.E. 
20°77. 

§ 61 


Ala.App. In prosecution for gaming 
on Sunday, instruction that if two or 
more persons play a game of shooting 
dice on Sunday, that constitutes gam- 
ing within meaning of statute whether 
they bet money on the game or not 
was error, and the error was preju- 
dicial requiring reversal of conviction. 
Code 1928, § 5539.—Jackson vy. State, 
1 So.2d 601, certiorari denied 1 So.2d 


602. 


plain 
Saint aces dentts mf 


 § 66 oss 4 
| Mich. ‘The statute eae: eats 
lar work on Sunday is not applicable 
to wills, and hence a will was valid 
though executed on Sunday particu- 
larly where the testator was in a hos- 
pital suffering from personal injuries 
and speedy action was _ necessary. 
Comp. Laws 1929, § 9078.—In re Fergu- 
eae Estate, 295 ow. 318, 295 Mich. 


A will executed on Sunday does not 
violate the Sunday observance statutes, 
since it is not a “‘contract” or a ‘“pres- 
ent devise” but is an expression of de- 
sire consonant with due observance of 
the day.—In re Ferguson’s Estate, 2956 
N.W 318, 295 Mich. 576. 

Mich. Where a contract has been 
executed by one party on Sunday with- 
out the knowledge of the other party, 
it is valid as to the innocent party and 
may be enforced by him.—Hathaway v. 
Porter Royalty Pool, 295 N.W. 571, 296 
Mich, 90. 

Where landowners in certain area en- 
tered into joint adventure agreement 
for pooling of oil royalties, even if cer- 
tain landowners signed agreements on 
Sunday, agreements were enforceable 
against such owners where promoters 
and other signers of like contracts 
were ignorant of fact that any of con- 
tracts had been signed on Sunday.— 
Hathaway: v. Porter ovale Pool, “O95 
N.W. 571, 296 Mich. 90. 

§ 67 

Tex.Civ.App. While 
perform labor on Sunday is illegal, a 
party who can show complete cause of 
action without being obliged to prove 
his own illegal act in working on Sun- 
day under such agreement may recover, 
though such act incidentally appears 
and may be important as explanatory 
of other facts in case. Vernun’s Ann. 
P.C. art. 283—United Employers Cas- 
ualty Co. v. ea" ET S.W.2d 862. 


Ky. In action on a note, defense 
that note was executed on Sunday was 
not available to the defendants without 
first restoring, tendering, or offering to 


restore the. consideration.—Griffith’s 
Adm’x v. Miller, 149 S.W.2d 11, 285 
Ky. 675 


Tex.Civ.App. Alleged sale of sausage 
by retailer to consumer on Sunday in 
violation of statute did not preclude 
maintenance of action by consumer 
against manufacturer for breach of im- 

lied warranty that sausage was fit 
or consumption. Vernon’s Ann.P.C, 
arts. 286, 287.—Jacob HB. Decker & 
Sons v. Capps, 144 S.W.2d 404, error 
granted. 


§ 73 
Ga.App. In action for damages re- 
sulting from delay in transmission of 
telegram which related to purchase of 
beans by plaintiff's agent and which it 
was alleged should have been delivered 
on Sunday morning, petition was not 
demurrable on ground that telegraph 
company was not required to deliver 
telegram on Sunday, since whether 
transmission of such telegram was a 
work of necessity within exception to 
general prohibition of Sunday work 
was a question of fact. Code, § 26- 
6905.—Postal Telegraph-Cable Co. v. 

Kaler, 16 §.H.2d 77. 

§ 83 
Ga.App. The sending and delivery 
of telegraphic messages does not as a 
matter of law constitute a “work of 
necessity” within the statute excepting 
works of necessity from prohibition 
against pursuit of ordinary business 
on Sunday, and whether a particular 
telegram is within exception is a ques- 
tion of fact to be determined from evi- 
dence in each particular case. Code, § 
26-6905.—Postal Telegraph-Cable Co. v. 


Kaler, 16 8.E.2d 77 
8 87 
Il.App. At common law, Sunday 


was dies non juridicus, and no valid 
judicial proceeding could be had upon 
such day.—Pedersen v. Logan Square 
State & Savings Bank, 382 N. H.2d 644, 
309 Ill.App. 54, 

§ 88 


Ill.App. Where a notice is of such 


agreement to 


process, its Para on su day is 
unlawful, and any judgment 0) decree 
predicated upon such service is. inva: 
Smith-Hurd Stats. c. 38, § — 
sen v. Logan Square State & Sav. 
Bank, 32 ned 644, 309 IlLApp 
The service of summons on two 
defendants personally on Sunday 
representative suit in equity by 
tors to enforce constitutional ends 
utory liability of stockholders « 
funct bank, was unlawful as violat 
of “public policy” of state, and ¢ 
cree predicated thereon was inyal 
Smith-Hurd Stats. c. 38, § 549.—Pe 
sen v. Logan Square State & Savin, 
Bank, 32 Ad 644, 309 Ill. App. : 
N.Y.Mun.Ct. The service of a 
mons on Sunday is absolutely Me 
and not “voidable”. Penal Law, § 
—Taft v. Delsener, 25 N.Y.S.2d 582 
Mise. 894. et 
Where affidavit of service of 
mons showed that summons was Pee 
on a Sunday, service was void — 
could not give jurisdiction to the court 
which had no power to entertain 
motion to amend the affidavit of serv 
of summons to show that summon 
actually served on a Monday. Cir 
Practice Act, § 105; Municipal Cou 
Code, § 93, subd. 2; Penal Law, | 
2148.—Taft v. Delsener, N. 
582, 175 Misc. 894. 
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§1 4 
BEES iy “Taxes” which an 


re Wm. Akers, Jr., E 
reversing 31 F, Supp. 300s 


tional provision is not abeeintaly sila ae Ne 
ing upon the courts, but is very Be 
suasive.—McAhren y. Bradshaw, 11 
2d 932. : 
Cal. The character of a tax must if 
determined by its incidents and from be 

the natural and legal effect of the lan- — 

guage employed_in the act imposing th 
tax.—F lynn vy, ce and County of S 
Francisco, 115 P.2d 3. ; 
Tax levied by reason of ownership of 
property is a “property tax” rather 
than “occupation tax’’.—Flynn v. ae 
gna County of San Francisco, 115 ‘ 


Cal. A “tax” is an exaction by tis: 
sovereign, and the sovereign has an 
enforceable claim against every one 
within the taxable class for the amount 
lawfully due from him.—People v. Skin- _ 
eae P.2d 488, prior opinion 110 | a 
2d ; 
Conn. Neither the fact that payiioaiae 
required of employers under the Unem- — j 
ployment Compensation Act are termed — 
“contributions”, nor that those pay- — 
ments when received are segregated in | 
a separate fund to be applied to the 
purpose of the act, renders them any 
the less ‘‘taxes’’, since the ‘“contribu- : 
tions’ being compulsory, are “taxes”, 
Gen, St.Supp.1939, § 1334e et seq.—Wa- K 
terbury Say. Bank vy. Danaher, 20 A.2d +: 
455, 128 Conn. 78. ie 
Mich. A “specific tax” is one which 
imposes a specific sum by the head or 
number, or by some standard of weight 
or measurement, and which requires 
no assessment beyond a listing and 
classification of the subjects to be 
taxed.—Shivel v. Vidro, 294 N.W. 78, 
295 Mich, 10. 
Pa. Liability to pay taxes arises 
from no contractual relation .between 
the taxable and the state, and cannot 
be enforced by common-law proceed- 
ings unless a statute so provides.— 


City of Scranton v. O’Malley Mfg. Co., 
19 A.2d 269, 341 Pa 200. 

Pa. Super. “Taxes” are not “penal- 
ties” but are contributions which all 


inhabitants are expected to make, and 
may be compelled to make, for the sup- 


se 


oes 


Bo 


_ property which lessens 


a “special assessment’’ 


y : 


port of the manifold activities of the 
government, and taxation is propor- 
tional contribution by persons or prop- 
erty.—Walsh y. School Dist. of Phila- 
delphia, 19 A.2d 598, 144 Pa.Super. 321. 

Pa.Orph. A tax is an excise, impost 
or duty levied by authority of govern- 
ment and in its essential characteristic 
is not a debt or in the nature of a 
debt.—In-re Winter’s Hstate, 30 Del. 
56 


RI. A “contribution” imposed by 
law, as in the Rhode Island Unemploy- 


‘ment Compensation Act requiring con- 


tribution by employer and employee to 


“ unemployment compensation fund, may 
be a “tax’’ within the legal meaning 


of the word tax. Gen.Laws 1938, ce. 
284.—Rivard v. Bijou Furniture Co., 21 
A.2d 563. 

Tenn. A “tax” is imposed for a gen- 


a eral or public purpose, and levied for 
_ purpose of carrying on the government, 


and is a charge on lands and _ other 
its. value, so 


that owner’s pecuniary ability is di- 


-minished in the proportion in which 


he is required to pay, and in this sense 
the term “taxation’’ is understood, but 
contains none 
of the distinctive features of a ‘‘tax’’, 


since it is assessed or levied for a 


special purpose, is not a charge on 


_ property which reduces its value, and 


is made in the ratio of advantages ac- 
eruing to property as an equivalent or 


compensation for increased value, and 
hence cannot exceed the advantages ac- 


eruing. Code 1932, §§ 1588, 1601, 1609, 
1678, 1679, 4306, 4309.—Obion County, 
for Use and Benefit of North Fork 


Ne Drainage Dist. No. 2, v. Massengill, 151 
S$.W.2d 156, 177 Tenn. 477. 


Tex. “Taxes” are burdens or charges 


imposed by the legislative power of the 


state to raise money for public pur- 
poses.—Friedman vy. American Surety 


Seco. of New York, 151 S.W.2d 570. 


_ The exercise of the power of “eminent 


domain” takes property and not money, 


whereas the exercise of the power to 
“tax” takes money alone, Vernon’s 


 Ann.St.Const. art. 1, § 17.—Friedman v. 


American Surety Co. of New York, 151 


 $.W.2d 570 


Wis. The statute relating to pub- 
lic deposit guarantee fund does not 
create a “tax,” but an exaction made 
under the police power, and is not 
violative of “uniformity of taxation’’ 
elause in state constitution. St.1939, 
§ 34.01 et seu.; Const. art. 8, § 1.— 
Tesch v. Board of Deposits of Wiscon- 
sin, 297 N.W. 879, 237 Wis. 527. 

§ 3 
D.C.Md. Taxes are an annually re- 


-eurrent burden on real estate whether 


a lien or not,—Supplee v. Magruder, 36 
F.Supp. 722. ; 


Ala.App. A charge fixed by statute 
for service performed by officer is not 
a “fee,” but a “tax,” where object 
thereof is to provide general revenue, 
rather than to compensate officer, and 
amount thereof has no relation to value 
of his services and is eventually paid 
into treasury of governmental branch 
whose officers collect it.—State v. Mon- 
tevallo Coal Mining Co., 197 So. 82, 
certiorari denied 197 So, 87. 

Cal, A “tax” is an exaction by the 
sovereign, and the sovereign has an en- 
forceable claim against every one with- 
in the taxable class for the amount 
lawfully due from him.—People vy. 
Skinner, 110 P.2d 41. 

Mich. Tax exactions, property or ex- 
cise, must rest upon legislative enact- 
ment, and collectors can act only with- 
in express authority conferred thereby, 
and the scope of such laws cannot be 
extended by implication or forced con- 
struction, and language, if dubious, is 
not resolved against the taxpayer.— 
Acorn Iron Works y. Auditor General, 
294 N.W. 126, 295 Mich. 143. 

N.H.* A “tax” in itself is an eco- 
nomic charge which must be. paid in 
some way by the person affected, and 
it must either come from a_ surplus 
of the taxpayer, or the burden must 
be passed on to those with whom tax- 
payer has economic relations.—Havens 
y. Attorney General, 14 A.2d 636. 

N.J. All taxes, whether levied for 


Oa aes ward, Ya yet 
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state, county, or municipal purposes 
are “state taxes’, and can be imposed 


by no other authority than that of the — 


state—Jersey City v. Martin, 19 A.2d 
40, 126 N.J.L. 353, affirming 15 A.2d 
449,125 N.J.L. 219. 

N.D. “Taxation” is neither a penalty 
imposed on the taxpayer, nor a lia- 
bility. which he assumes by contract, 
but is rather an apportionment of the 
cost of government among those who in 
some measure are privileged to enjoy 
its benefits and must bear its burdens. 
—Jewel Tea Co. v. State Tax Com’r, 
293 N.W. 386. 


§ 4 

D.O.N.J. A “tax” in~—its essential 
characteristics is not a “debt” nor in 
the nature of a debt, and is an “im- 
post” levied by authority of govern- 
ment upon its citizens or subjects for 
support of the state—In re Umans 
Bleachery, 34 F.Supp. 694. 

Wyo. Generally, a tax is not con- 
sidered to be a “debt”? in the ordinary 
meaning of the word debt.—Board of 
Com’rs of Big Horn County v. Bench 
Canal Drainage Dist., 108 P.2d 590. 
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D.C.Ky. The activities and instru- 
mentalities of the federal government 
are immune from all‘state or local tax- 
ation which, in effect, operates to dis- 
criminate against the exercise by Con- 
gress of its constitutional powers or 
which adversely affects the use of the 
means employed to carry those powers 
into execution.—_In re Kentucky Fuel 
Gas Corporation, 37 F.Supp. 625. 

Immunity of the agencies and ac- 
tivities of the national government 
from the effect of discriminatory state 
taxation is not dependent upon con- 
gressional fiat, but rests upon clearly 
implied constitutional sanction.—In re 
Kentucky Fuel Gas Corporation, 37 F. 
Supp. 625. 

Ala. The state has the power to tax. 
—McPhillipgs Mfg. Co. v. Curry, 2 So. 
2d 600. 

Ariz. The people of the state may 
adopt any method of ‘taxation which 
they desire so long as it is not in con- 
flict with the Federal Constitution.— 
McAhren y. Bradshaw, 118 P.2d 932. 

Cal.App. All laws imposing taxes on 
the person or property of an individual 
for a public purpose must find an ex- 

ress statutory authority, and all such 
aws should be construed strictly in 
favor of the citizens and against the 


pees? re Childs’ Estate, 108 P.2d 
Colo. The power of taxation is an 


essential and inherent attribute of sov- 
ereignty, belonging as a matter of 
right to every independent government. 
—City and County of Denver vy. Lewin, 
105 P.2d 854. 


Fla. The power to impose and col- 
lect taxes upon persons and property 
is an attribute of sovereignty.—Fleisch- 
er Studios v. Paxson, 2 So.2d 293. 


Fla, Taxation of equitable property 
rights and interests at a just valuation 
is a sovereign right of the state when 
Federal or State Constitution is not 
thereby violated. Const.Fla. art. 9, § 
1; U.S.C.A.Const. Amend. 14.—Wood v. 
Ford, 3 So.2d 490. 


Ill. The power to levy taxes is in- 
herent in state, except in so far as 
authority is limited by Constitution.— 
Littell v. City of Peoria, 29 N.E.2d 533, 
374 Ill. 344. 

Ill, Tax liens exist only by reason 
of positive statutory enactments, and 
while right to revenue is inherent in 
every government, yet, in all constitu- 
tional governments, such right is regu- 
lated by law, and can only be exercised 
in manner and for purposes specified 
in constitution and statutes.—French 
v. Toman, 31 N.H.2d 801, 375 Ill. 389. 

Mass. The right to tax is one of the 
inherent powers of sovereignty, but 
exercise of power must be plainly au- 
thorized by legislative act before any 
tax may be imposed.—Commissioner of 
Corporations and Taxation y. Tousant, 
84 N.H.2d 500, 309 Mass. 84. 

Mass. In absence of statute express- 
ly granting authority to tax, there is 
no power to do so.—Welch vy. Commis- 


cannot be covered in a negative manner. 
—State ex rel. Central Surety Ins. Cor- 
poration vy. State Tax Commission, 153 
S.W.2d 43. 

N.J.Prerog. The power of a state to 
impose a tax on property, or on the 
owner of property, rests on the domin- 
ion and control of that state over the 
property or over the owner.—In re At- 
fen, Estate, 18 A.2d 45, 129 N.J.Eq. 

N.Y.Sup. In determining the power 
of a state to impose regulations or 
taxes, as on an insurance company, the 
situs of the insured person or prop- 
erty—in the state, and the obtaining of 
a license therein, are material factors. 
—Hoopeston Canning Co, v. Pink, 24 
N.Y.S.2d 312. 

N.C. The fact that the state has en- 
gaged in a cooperative scheme with the 
federal government to provide unem- 
ployment compensation does not neces- 
Sarily imply strict uniformity in in- 
cidence of tax levied by state and fed- 
eral laws. Code 1939, § 8052(1) et seq.; 
Social Security Act § 303, 42 U.S.C.A. 
§ 503.—Unemployment Compensation 
Commission y, National Life Ins. Co., 
14 S$.H.2d 689, 219 N.C. 576. 

State and federal unemployment com- 
pensation laws are sufficiently co-ordi- 
nated if there is within the state suffi- 
cient reciprocity between employment 
on which tax is levied and those who 
receive its benefits. Code 1939, § 8052 
(1) et seq.; Social Security Act § 303, 
42 U.S.C.A. § 503.—Unemployment Com- 
pensation Commission v. National Life 
Ins. Co., 14 $.0.2d 689, 219 N.C. 576. 

Because it entered field of social se- 
curity by enacting the Unemployment 
Compensation Act, the state legislature 
was not required to conform in every 
respect to the national ideology on the 
subject as expressed in the acts of 
Congress. Code 1939, § 8052(1) et seq.; 
Social Security Act § 303, 42 U.S.C.A. 
§ 503.—Unemployment Compensation 
Commission v. National Life Ins. Co., 
14 S.H.2d 689, 219 N.C. 576. 

N.D, The fact that Congress: decrees 
an exemption from a state tax is not 
in itself enough to give immunity, 
though Congress may waive immunity 
from taxation.—Federal Land Bank of 
St. Paul vy. Bismarck Lumber Co., 297 
N.W. 42. 

The entire power of taxation abides 
in the states, and except as restrained 
by the federal Constitution, the power 
of the states to impose a tax is abso- 
lute.—Federal Land Bank of St. Paul 
v. Bismarck Lumber Co., 297 N.W. 42. 

Pa. The taxing power is vested ab- 
solutely in the legislature as an at- 
tribute of sovereignty and is bounded 
only by necessity of the state and will 
of the people, with no other limita- 
tion on its exercise than the constitu- 
tions, state and federal, and laws of 
the United States. P.S.Const. art. 9, § 
1.—Commonwealth y. Perkins, 21 A.2d 
45, 342 Pa. 529. 

Tex. The power to tax is inherent in 
sovereignty.—Friedman vy. American 
Surety Co. of New York, 151 S.W.24 


570. 

Vt. The taxing power of the state 
extends to all persons and property 
within its jurisdiction not protected 
therefrom by federal supremacy.—First 
Nat. Bank of Boston v. Harvey, 16 A. 
2d 184. 

Wash. The power of taxation is 
fundamental to the existence of gov- 
ernment of the states.—Texas Co. vy. 
Cohn, 112 P.2d 522, followed in In- 
land Empire Refineries v. State, 112 
P.2d 541 and Montana Headlight Oil 
Co.. y. State).112, P.2d' 641. 


§9 
U.S.Ala. Alabama statutory scheme 
whereby inchoate lien was created on 
lands as of tax day, to be effective for 


19232. 9° 88 740—-O. Soy 


; method, nee’ 
r tax day, 
against, subsequent mort- 
ore and purchasers, was not in- 


T= valid under Federal Constitution. Gen. 


Acts Ala.1935, p. 566, § 372; Code Ala. 
State of Ala- 
bama, 61 S.Ct. 1011, 3138 U.S. 274, 85 


ae 


U.S.Wis. In passing on the consti- 
tutionality of a tax measure, the Su- 
preme Court is concerned only with the 
practical operation of the tax, and not 
with its definition or the precise form 
of descriptive words which may be ap- 
plied to it.—State of Wisconsin v.. J. 
C. Penney Co., 61 S.Ct. 246, 311 US. 


- 435, 85 L.Ed. —, 130 A.L.R, 1229, re- 


versing J. C. Penney Co. v. Wisconsin 
Tax Commission, 289 N.W. 677, 2338 
Wis. 286, 126 A.L:R. 1333, certiorari 
granted State of Wisconsin v. J. C. Pen- 
ney Co., 60 S.Ct. 1076, 310 U.S. 618, 84 
L.Ed. 1392, followed in F. W. Wool- 
worth Co. v. Wisconsin Tax Commis- 
sion, 289 N.W. 685, 233 Wis. 305, certi- 
orari granted State of Wisconsin vy. 
F. W. Woolworth Co., 60 S.Ct. 1076, 
310 U.S. 619, 84 L.Ed. 1393, reversed 
61 S.Ct. 395, rehearing denied 61 S.Ct. 
444, followed in Minnesota Mining & 
Manufacturing Co. v. Wisconsin Tax 
Commission, 289 N.W. 686, 233 Wis. 
306, certiorari granted State ‘of Wiscon- 
sin Y. Minnesota Mining & Manufactur- 
ing Co., 60 S.Ct.-1077, 310 U.S. 619, 84 
L.Ed 1393, reversed 61 S.Ct. 253, 311 
U.S. 452, 85 L.Ed. —, rehearing denied 
61 S.Ct. 444, rehearing denied State of 
pasconein y. J. C. Penney Co., 61 S.Ct. 


. 


The federal constitution does not de- 
mand of states strict observance of rig- 
id vategories nor precision of technical 
phrasing in their exercise of the power 
of taxation, but for constitutional pur- 
poses the decisive issue turns on the 
operating incidence of a saree roots tax. 
—State of Wisconsin _v. C. Penney 
Co., 61 S.Ct. 246, 311 US. T35- 85 L.Ed. 
—, 130 A.L.R. 1229, reversing J. C. 
Penney Co. v. Wisconsin Tax Commis- 
sion, 289 N.W. 677, 233 Wis. 286, 126 
A.L.R. 1333, certiorari granted State of 
Wisconsin y. J. C. Penney Co., 60 S.Ct. 
1076,-310 U.S. 618, 84 L.Ed, 4302, fol- 
lowed in F. W. Woolworth Co. v. Wis- 
consin Tax Commission, 289 N.W. 685, 
233 Wis. 305, certiorari granted State 
of Wisconsin vy. F. W. Woolworth Co., 
60 S.Ct. 1076, 310 U.S. 619, 84 L.bd. 
lays} revérsed 61 S.Ct. 395, rehearing 
denied 61 S.Ct. 444, followed in Min- 
nesota Mining & Manufacturing Co. v. 
Wisconsin Tax Commission, 289 N.W. 
686, 233 Wis. 306, certiorari granted 
State of Wisconsin vy. Minnesota Mining 
& Manufacturing Co., 60 S.Ct. 1077, 310 
U.S. 619, 84 L.Ed. 1393, reversed 61 S. 
Ct.,.253, "311 U.S. 452, 85 L.Ed. —., re- 
hearing denied 61 $.Ct, 444, Epnearine 
denied State of Wisconsin Vv 
Penney Co., 61 444, 

A state is free to pursue its own fis- 
eal policies, unembarrassed by the fed- 
eral constitution, if by the practical 
operation of a tax the state has exert- 
ed its power in relation to opportuni- 
ties which it has given, to protection . 
which it has afforded, or to benefits 
which it has conferred by the fact of 
being an orderly civilized. society.— 
State of Wisconsin vy. J. C. Penney Co., 
61 S.Ct. 246, 311 U.S. 435, 85 L.Ed. —, 
130 A.L.R. 1229, reversing J. C, Pen- 
ney Co. v. Wisconsin Tax Commission, 
289 N.W. 677, 233 Wis. 286, 126 A.L. 
Raelasss certiorari granted’ State of 
Wisconsin v. J. C. Penney Co., 60 S.Ct. 
1076, 310 U.S. 618, 84 L.Ed. 1392, fol- 
lowed in F. W. Woolworth Co. v. 
Wiseonsin Tax Commission, 289 N.W. 
685, 233 Wis. 305, certiorari granted 
State of Wisconsin vy. F. W. Woolworth 
Gos 60) SiCE. 1076), 310) U-S3-619, 84. L: 
Hd. 1393, reversed 61 S.Ct. 395, rehear- 
ing denied 61 S.Ct. 444, followed in 
Minnesota Mining & Manufacturing Co. 
vy. Wisconsin Tax Commission, 289 N 
W. 686, 233 Wis. 306, certiorari grant- 
ed State of Wisconsin v. Minnesota Min- 
ing & Manufacturing Co., 60 S.Ct. 1077, 
310 U.S. 619, 84 L.Hd, 1393, reversed 
61 ‘S.Ct, 253, 341 U.S. 452, 85 L.Ed. —, 


setearing 
A Kes Pen-_ 


-reh ing ¢ le tA, 
den ed ‘Rlate of 


Wiscon 
ney Co., 61 S.Ct. rien ie 
The Wisconsin statute impasing a 
tax for the privilege of declaring and 
receiving dividends out of income de- 
rived from property located and busi- 
ness transacted in the state does not 
take property without ‘‘due process of 
law” in violation of the Fourteenth 
Amendment as applied to locally li- 
censed foreign corporations which de- 
clare dividends in other states, but the 
substantial privilege of earrying on 
business in Wisconsin clearly supports 
the tax, notwithstanding the fact that 
the state has conditioned the demand 
of the exaction upon happenings out- 
side its own borders. Laws Wis.1935, 
ce. 505, § 3, as amended by Laws Wis. 
1935, ¢. 552;  U.S.C.A.Const. Amend. 
14,.—State of Wisconsin y. J. C. Penney 
Co., 61 S.Ct. 246, 311 U.S. 435, 85 L.Ed. 
—, 130 A.L.R. 1229, reversing et OF 
Penney Co. v. Wisconsin Tax Commis- 
sion, 289 N.W. 677, 233 Wis. 286, 126 
A.L.R. 1333, certiorari granted State of 
Wisconsin v. J. C. Penney Co., 60 S.Ct. 
1076, 310 U.S. 618, 84 L.Ed. 1392, fol- 
lowed in F. W. Woolworth Co. v. Wis- 
consin Tax Commission, 289 N.W. 685, 
233 Wis. 305, perGorayt granted State 
of Wisconsin v. F. W. Woolworth Co., 
60 S.Ct. 1076, 310 U.S, 619, 84 L.Ed. 
1393, reversed 61 S.Ct. 395, rehearing 
denied 61 S.Ct. 444, followed in: Minne- 
sota Mining & Manufacturing Co. Vv. 
Wisconsin Tax Commission, 289 N.W. 
686, 233 Wis. 306, certiorari granted 
State of Wisconsin vy. Minnesota Mining 
& Manufacturing Co., 60 S.Ct. 1077, 310 
U.S. 619, 84 L.Ed. 1393, reversed 61 s. 
Ct... 253, Bula AGERE 452, 85 L.Ed. —, re- 
hearing denied 61 S.Ct. 444, rehearing 
denied State of Piseonsli v. J. C. Pen- 
ney Co., 61 S.Ct. 
C.C.A.Ky. The eae Legislature 
had power to declare by statute what 
corporations and companies were sub- 
ject to franchise tax imposed by the 
statute. Ky.St. 4077.—Consolidation; 
Coal Co. v. Martin, 113 F.2d 813. 
C.C.A.N.J. The failure of state au- 
thorities to allow for declining earn- 
ings in valuing property of railroads 
for taxation did not violate ‘‘due proc- 
ess of law” so as to justify injunetive 
relief on ground that assessments were 
excessive. U.S.C.A.Const. Amend. 14.— 
Central R. Co. of New Jersey v. Mar- 
tin, 115 F.2d 968, reversing 30 F.Supp. 


. 


D.C.S.C. A South Carolina statute, 
seeking to compel an owner of land 
taken in condemnation proceedings to 
pay taxes on land between date when 
owner loses possession and date when 
he receives payment of amount ulti- 
mately awarded as compensation for 
land or to compel owner to accept a 
deduction for such taxes from amount 
ultimately paid to him, would violate 
the ‘due process of law’’ clauses of 
South Carolina and Federal Constitu- 
tions and is unenforceable. Act S.C. 
May 31, 1939, § 7, 41 St. at Large, p. 
272; U.S.C.A.Const, Amend. 14, § 1; 
Const.S8'C... art,..1, 5.—In re’ South 
Carolina Public Service Authority, 37 
BW.Supp. 28. 

If South Carolina statute concerning 
eminent domain proceedings by state 
authorities seeks to compel an owner 
of land taken in eminent domain pro- 
ceedings to pay taxes on land between 
date when owner loses possession and 
date when he receives payment of 
amount ultimately awarded to him as 
compensation for land or to compel 
owner to accept a deduction for such 
taxes from amount ultimately paid to 
him, so much of statute as attempts to 
reach such result is unconstitutional as 
violating ‘‘due process of law” clauses 
of South Carolina and Federal Consti- 


tutions. Act S.C. May 31, 1939, 41 
St. at We P. DAs ncaa OF 8.C.A.Const. 
Amend. 14, Const.8.C. art. 1, § 5. 


—In re Senne Carolina. Public Service 
Authority, 37 F.Supp. 28. 

D.C.Wyo. There is a denial of “due 
process of law” and inherent right of 
taxpayer has been invaded when he is 
required to pay tax before a hearing is 
had and before tax becomes irrevocably 


Maske ‘unless there is 
legal and enforceable i 
which he is entitled to be re 
his former position, —Morrison-Knuds 
Co. v. State Board of gnaliesaon ae 
Wyoming, 85 F.Supp. 553. © 
Ala. The use by the Governor 
surplus revenue derived from state | 
taxes, and which surplus © 
mained after payment of state warral 
issued under statute and after pro 
sion was made for payment of 
maturing installments of liga a 


tax on realty and personalty, 
violate constitutional provisions tha 
no power of suspending laws shall 
exercised except by Legislature a 
prohibiting one department of govern- 
ment from exercising the powers 

other departments. Code 1940, sae 

§ 34; Tit. 51, §§ 15-18, 373-424; | 
“3 ee Ex. Sess., p. 150, ad pelt 1 
9; "Gen. Acts 19S5s ups 120, 


Ee 337° § 345; Gen.Acts 1939, 
§ 2: Const.1901, art. 
3, $s 42, 43; 


’ § 
26. 4 8§ 22. of the Justices, 3 S 


Cal. A foreign corporation, op 
ing wholesale distributing house! 
various cities of different States an 
maintaining central purchasing, adyer- 
tising, accounting and management di 
visions, executive force, and gel 
system of operations, was eng 
“unitary business,’ in view of unity 
ownership, operation and use, so th 
state franchise tax commissioner co 
rectly applied statutory formula me 
od in determining portion of corpo 
tion’s net income from business do: 
within state for franchise tax p 
poses, without thereby contravening 
strictions in Fourteenth Amendment to 
Federal Constitution against taxing — 
property outside state. Gen.Laws 19 
Act 8488, § 10; U.S.C.A.Const, Amend. — 
14,—Butler Bros. vy. McColgan, 111 Se: 
2d 334, prior opinion 102 P.2d 776. ae 

Colo. A tax statute is invalid which a 
sets up an arbitrary and inflexible 
standard for valuation of property, — 
such as to prevent the assessing off. 
cers from exercising their judgmen 
and knowledge upon it.—City and 
coun of Denyer v. Lewin, 105 P.2d 


Conn. The common control provi- 
sions of the Unemployment Compensa- 
tion Act rendering an employer of less 
than five employees subject to the act © 
when the interests which either own 
or control such employer’s business si gt 
so own or control some other business 
and the total number of persons em-_ 
ployed by both businesses is five or 
more do not violate the “equal protec- — 
tion of law” clauses of the State or 
Federal Constitutions. Gen.St.Supp. | 
1939, § 1335e; U.S.C.A.Const. Amend. 
14; Const.Conn. art. 1, § 1.—New Hav- 
én Metal & Heating Supply Co. v. Dan- 
aher, 21 A.2d 383, 128 Conn, 213: 

The common control provisions of — 
Unemployment Compensation Act ren- 
dering an employer of less than five 
subject to the act when the interests 
which either own or control such em- | 
ployer’s business also own or control | 
some other business, and the total num- 
ber of persons employed by both busi-* ~~ 
nesses is five or more, were not un- tak 
constitutional as resulting in an “im- 
pairment of obligation of contract,” 
when applied to a corporation, on 
ground that provisions impaired con- 
tract between the state and corpora- 
tion by tearing the corporate veil from 
corporation and denying to its stock- 
holders the protection for which cor- 
poration contracted with the state. 
Gen.St.Supp. 1939, §§ 13834e-1349e, and 
§§ 1335e, 1336e; U.S.C.A.Const. art. 1, 
§ 10.—New Haven Metal & Heating 
Supply Co. v. Danaher, 21 A.2d 383, 
128 Conn. 213. 

Del.Super. The constitutionality of 
an act under the equal protection of law 
clause of the Federal Constitution and 
under the provision of the State Consti- 
tution requiring “uniformity of taxa- 


rf 


Bens 9: 
tion” on the same class of subjects with- 
in the territorial limits of the authority 
levying the tax is to be determined by 
e the reasonableness of the classification 
. attempted. U.S.C.A.Const. Amend. 14; 
- Const.Del. art. 8, § 1—Conard vy. State, 
Ber dA 20 121. é 
es Fla. The exercise of sovereign pow- 
er of taxation in imposing taxes and 
in exemptions from taxation is regu- 
lated by constitution and by valid 
statutes, the subjects of taxation and 
nature and extent of tax being deter- 
- mined by state law, subject to dominant 
applicable federal law.—Fleischer Stu- 
~ dios y. Paxson, 2 So.2d 293. 
Fla. The statute providing that fee- 
‘simple title to lands against which 
there remain outstanding tax sale cer- 
_tificates over two years old on effec- 
tive date of statute shall vest in state, 
and that interests of previous. owners 
thereof or persons claiming under such 
owners shall cease two years after 
_ guch date, is not unconstitutional as 
“impairing obligation of contract’’ be- 
ae tween state and tax purchaser to whom 
tax certificates were issued while stat- 
utes placing no maximum limitation 
on time to apply for tax deed were in 
effect. Acts 1935, c. 17457; Comp.Gen. 
Laws 1927, § 1008; Acts 1937, c. 18296, 
 § 9; U.S.C. A.Const, art. 1, § 10.—Ivey 
_v. State ex rel. Watson, 3 So.2d 345. 
Ind. The state Unemployment Com- 
pensation Law does not impose liabil- 
ity for excise taxes on corporation em- 
ploying less than eight persons because 
owner of majority of its stock has like 
interest in another corporation simi- 
d larly situated, and law would be void 
i if so construed. Burns’ Ann.St.Supp. 
—-§ ~«©62-1502(g) (1, 4).—Benner-Coryell 
5 _ Lumber Co. vy. Indiana Unemployment 
Compensation Board, 29 N.H.2d 776. 
‘Iowa. Where more than 80 county 
auditors, in computing tax rate, failed 
to deduct from total budget require- 
ments the tax to be derived from 
moneys and credits in compliance with 
statute, but in some of the counties 
where there was no compliance with 
the statute some refunds of the ex- 
- cesses were made, statute legalizing the 
error of the auditors did not amount 
to a denial of the “equal protection of 
- jaws” and grant to citizens in counties 
where auditors made the required de- 
; ‘duction and in counties where refunds 
were made “privileges’’ and “immuni- 
ties” which were denied to taxpayers 
in counties in which the curative act 
was operative and no refunds were 
made. Code 1935, § 7164; Acts 48th 
Gen.Assem. c. 250; Const.lowa art. 1, 
§ 6; U.S.C.A.Const. Amend. 14.—Cook 
vy. Hannah, 297 N.W. 262. 


La. The statute imposing a fran- 
chise tax on corporations doing busi- 
ness within the state and providing 
that the state shall have a first lien 
on the corporation’s property for un- 
paid taxes, does not violate the con- 
‘tract clauses of the federal and State 
Constitutions by impairing obligations 
of building and loan association’s char- 
ter and contract of security executed. 
by corporation pridr to enactment of 
statute. Act No. 8 of 1932; Act No. 
§ 9, as amended by Act 
; U.S.C.A.Const, art. 
a Const.La.1921, art. 4, § 15.— 
State v. J. Bodenger Realty Co., 19 
So. 741, 195 La. 1014. 

Mich. Laws of retroactive character, 
affecting tax liens, which attached 
prior to such an enactment, are not 

unconstitutional.—Baker vy. State Land 
om Office Board, 293 N.W. 763, 294 Mich. 
ip} 587. 
tae Statutes affecting tax liens, shorten- 
ing time previously fixed for sale or 
P redemption, affect only a remedy for 
; delinquency of taxpayer and do not 
~~ impair contract obligations or vested 
_ yights—Baker vy. State Land _ Office 
Board, 293 N.W. 768, 294 Mich. 587. 
One who owes delinquent taxes has 
no vested right to have interest there- 
on remain unchanged or to have time 
of sale or period of redemption con- 
tinue as it existed during period of 
delinquency.—Baker vy. State Land Of- 
fice Board, 293 N.W. 763, 294 Mich. 


587. 
Mich. Under statute imposing tax 


wt 
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sy 


at 


upon each owner of intangible personal 


property, the tax is a ‘‘specific tax,” be- _ 


ing levied directly by legislative enact- 
ment upon the ownership of designated 
personal property and is not arbitrary, 
discriminatory or inequitable, and the 
rule of uniformity required by Consti- 
tution in case of ad valorem tax is in- 
applicable. Pub.Acts 1939, No. 301, §§ 
1(b), 2; Const. art. 10, § 3.—Shivel’ v. 
Vidro, 294 N.W. 78, 295 Mich. 10. 

Mich. A tax statute to be valid need 
not provide for payment under protest 
and for an action to recover taxes 
paid thereunder, since those subject to 
the tax may always act to restrain the 
collection thereof.—Miller v. Michigan 
State Apple Commission, 296 N.W. 245. 
296 Mich. 248. . 

Minn. The receipts of an express 
company from “transfer” and “pick-up 
and delivery” services rendered to rail- 
roads under contract must be included 
in the express company’s gross earn- 
ings for taxation under the express 
company gross earnings tax law, 
though the receipts are received by the 
express company from a railroad which 
paid a gross earnings tax measured by 
a percentage -of all of the railroad’s 
earnings, as against contention that 
such taxation constituted ‘double tax- 
ation”, and was a violation of “equal 
protection of the law’ clauses of the 
state and federal constitutions. Ma- 
son’s Minn.St.1927, §§ 2261-2267, 2269; 
Mason’s Minn.St.Supp.1940, § 2268; 
Const.Minn. art. 1, § 7; U.8.C.A.Const. 
Amend. 14.—State vy. Railway Express 
Agency, 299 N.W. 657. 

Since express company gross earnings 
tax law authorizes taxation of receipts 
of an express company from “transfer” 
and “pick-up and delivery” services 
rendered to railroads under contract, 
the imposition of such tax for those 
services does not involve the taking 
of the express company’s property with- 
out “due process of law” in violation 
of the state and federal constitutions, 


Mason’s  Minn.St.1927, 5§ 2261-2267, 
2269;  Mason’s Minn.St.Supp.1940, § 
2268; Const.Minn. art. 1, § 7; U.S.C.A. 


Const. Amend. 14.—State v. Railway 
Express Agency, 299 N.W. 657. 


. Mont. The statute roviding that 
any tax deed shall not be held invalid 
by reason of any defect in the form, 
substance or amounts stated to be due 
in notice of application for tax deed 
does not violate the “due process of 
law” provision of the State Constitu- 
tion. Rey.Codes 1935, § 2214.2, as 
amended; Const. art. 3, § 27.—Howard 
v. Newlon, 114 P.2d 272. 

N.J. Acts imposing taxes on fran- 
chises and gross receipts of public 
utilities do not violate constitutional 
provision that property shall be as- 
sessed for taxes under general laws 
and by uniform rules, on ground that 
constitutional provision implies the 
requirement of administrative officer to 
make assessments, whether the assess- 
ments are to establish ratables, or val- 
uations for the apportionment of taxes, 
and that the legislation is deficient in 
that it attempts to dispense with as- 
Sessments by administrative assessors, 
and represents legislative encroachment 
on the executive department. N.J.S.A. 
54:31-15.14 et seq.; 54:31-45 et seq.; 
N.J.S.A.Const. art. 4, 7, par. 12.— 
Jersey City v. Martin, 19 A.2a 40, 
126 N.J.L. 353, affirming 15 A.2d 449, 
125 N.J.L. 219. 


N.J.Sup. The statutes, fixing stand=- 
ards of value of utilities companies’ 
properties in various municipalities for 
purpose of enabling state tax commis- 
sioner to use same standard for distri- 
bution of proceeds of taxes on such 
companies’ gross receipts and fran- 
chises among municipalities, are not 
unconstitutional as fixing discrimina- 
tory, arbitrary, and fanciful basic 
standards. N.J.S.A. 54:31-15.14 et 
seq., and 54:31-45 et seq.—City of 
Newark v. Martin, 15 A.2d 449, 125 
NJ.L. 219. 

N.J.Sup. Employers which engaged 
in business of catching fish from pound 
nets set in Atlantic Ocean, within ter- 
ritorial limits of New Jersey, could 
not object to state regulation under 


multifarious taxation. 


view of Unemployment Compensation 
teat 21 A.2d 634, 127 N.J.L. 


N.Y. The statute imposing a tax 
upon sales and transfers of shares 
of stock did not violate due process 
clause of United States Constitution 
when applied to transactions whereby 
stockbrokers in New York received 
written confirmation of sale of stock 
from buyers in foreign state and mailed 
the stock with draft attached to banks 
in foreign state after offer to purchase 
and memorandum of sale and agree- 
ment to sell were made in New York, 
in which city the stock was located. 
Tax Law, §§ 270, 270-a; U.S.C.A.Const. 
Amend. 14.—O’Kane v. State, 28 N.E.2d 
905, 283 N.Y. 439, affirming 16 N.Y.S. 
2d 520, 172 Misc. 829, reargument de- 
nied 29 N.H.2d 665. 

N.Y.Sup. The statute providing for 
reassessment of property erroneously 
or illegally assessed for taxes is not 
subject to attack as “curative act” in 
sense that proceedings thereunder vali- 
dated prior taxes. Tax Law, § 57.— 
Western New York & P. Ry. Co. v. 
City of Buffalo, 27 N.Y.S.2d 249, 176 
Mise. 350. ; 


Construction of statute, authorizing 
reassessment of property erroneously or 
illegally assessed for taxes, as permit- 
ting reassessment or new assessment for 
more than year immediately preceding 
that in which property is placed on 
assessment roll, does not render such 
statute unconstitutional as authorizing 
imposition of tax retroactively for first 
time. Tax Law, § 57.—Western New 
York & P. Ry, Co. v. City of Buffalo, 
27 N.Y.S.2d 249, 176 Mise. 350. 


N.C. The provision of Unemployment 
Compensation Act defining employer 
to include any employing unit which 
is owned or controlled directly or in- 
directly by the same interests, as_ap- 
plied to individual who was found to 
be operating three places of business 
employing in aggregate more ‘than 
eight employees, is not invalid on 
ground that it results in deprivation of 
property without “due process of law”, 
or constitutes a denial of the “equal 
protection of the laws’. Pub. Laws 
1936, Ex.Sess., c. 1, § 19(f) (4); Const. 
N.C. art. 1, § 917; U.S.C.A.Const. 
Amend. 14.—Unemployment Compensa- 
tion Commission yv. J. M. Willis Barber 
ee Shop, 15 S.E.2d 4; 219 N.C. 


N.D. The statute declaring void tax- 
es based on valuations in excess of full 
and true value of property is not un- 
constitutional as impairing obligations 
owing to holders of securities issued by 
state or as depriving them of their 
property without “due process of law’’, 
Since they possess no vested interests or 


property rights in excessive assess- 
ments. Laws 1939, c. 225; Const. §§ 
13, 16; U.S.C.A.Const. Amend. 14.— 


Werner v. Riebe, 296 N.W. 422; Vaag- 
en v. Judt, 296 N.W. 519. 

N.D. The statute declaring invalid 

taxes based: on valuations in excess of 
full and true value of property is not 
invalid on ground that it interfered 
with vested rights of taxpayers and 
holders of evidence of publie debt in 
assessment procedure. Laws 1939, e. 
225.—Werner v. Riebe, 296 N.W. 422. 
, Ohio. The statute authorizing issu- 
ance of certificate of immunity for col- 
lection of omitted taxes on intangible 
personal property for years prior to 
1932 to taxpayers applying therefor 
who in good faith have made full and 
complete returns for 1932 is not viola- 
tive of constitutional provisions for 
“equal protection of laws” or against 
“retroactive laws.” Gen.Code, §§ 5398, 
5398-1; Const.vart. 1, .§ 2 art. 2, § 
28.—Black y. Hvatt, 32 N.H.2d 843, 138 
Ohio St. 52; Ireland v. Evatt, 32 N.B. 
2d 847, 138 Ohio St. 61. * 


Ohio App. The statute authorizing 


et seq.—Shore Fishery v. Board of Re- — 


in violation of 
the Federal Constitution, since, though 
the act levies a “property tax,” it does 
not levy an “ad valorem tax’? in vio- 
lation of the section of the Constitution 
limiting, with certain exceptions, taxes 


_- on ad valorem basis in any one year 


to a specified millage, but the act is a 
substitute for, and in lieu of, ad va- 
lorem taxes on freight cars. 68 OkI.St. 
Ann, § 791 et seq.; OkI.St.Ann.Const. 
art. 10, § 9.—Magnolia Petroleum Co. 
a Oslahorma Tax Commission, 106 P. 
The fact that the Oklahoma Freight 
Car Tax Law provides that every rail- 
road company renting or _ leasing 
freight cars shall withhold 4 per cent. 
of the amount due but makes no pro- 
vision for payment of interest by rail- 
road on amounts withheld, did not con- 
stitute a violation of the ‘‘due process 
of law’’ clause of the Federal Constitu- 
tion. 68 OkLStAnn. § 791 et seq.; 
U.S.C.A.Const. Amend. 14,—Magnolia 
Petroleum Co. v. Oklahoma Tax Com- 
mission, 106 P.2d 829. . 


Okl. Under statute authorizing re- 
demption of property from tax resale 
by former owner thereof, such redemp- 
tion by payment of less than amount 
of delinquent taxes and special assess- 
ments against property does not cancel 
such taxes and assessments, but re- 
stores such owner to position he ocecu- 
pied before resale, except that he is 
given credit on delinquent taxes for 
amount paid to redeem, and contrary 
construction would render statute un- 
constitutional and void as authorizing 
extinguishment of tax liability. 68 
Ok1.St.Ann. §§ 432f, 432m; OkI.St.Ann. 


Const. art. 5, § 53.—Thompson_  ¥y. 
Smith, 114 P.2d 922. 
Pa. The imposition of an interest 


charge under statute which requires 
eorporate taxpayer to make self-assess- 
ment of capital stock tax and to pay 
its tax in full at time of filing its re- 
turn and imposes interest charge upon 
any tax deficiency discovered at sub- 
sequent settlement from date of filing 
of return to date of payment of defi- 
ciency, but which provides for an ap- 
peal from a deficiency settlement and 
places burden of proof upon common- 
wealth to show that taxpayer’s self- 
assessment is incorrect, is not uncon- 
stitutional as a deprivation of property 
without “due process of law.” 72 P.S. 
§§ 707, 801(d), 805(c), 806, 1871(c).— 
Commonwealth v. Southern Pennsyl- 
Nts Bus Co,, 15 A.2d 375, 339 Pa, 

Where corporate taxpayer was in 
possession of all facts necessary to 
ascertain value of taxable property at 
time of self-assessment of capital stock 
tax as required by statute, imposition 
of interest charge upon tax deficiency 
from date of filing of return, when tax 
was due, to date of payment of defi- 
ciency settlement, did not violate “due 
process of law’, as against contention 
that the statutory interest charge was 
a penalty designed solely to enforce 
prompt payment and, therefore, that 
interest should not be charged unless 
there was an intentional or inexcusable 
delay by taxpayer. 72 P.S. §§ 707, 801 
(d), 805(e), 806, 1871(¢).—Common- 
wealth v. Southern Pennsylvania Bus 
Co., 15 A.2d 375, 339 Pa. 621, 

In determining validity of statutory 
provision charging interest on deficien- 
cy of capital stock tax from date of 
filing of annual return, which is due 
date of tax owing by corporate tax- 
payer which is required to make self- 
assessment, to date of payment of tax 
deficiency discovered at subsequent 
settlement, the fact that the settlement 
of a deficiency may be delayed by the 


_fiscatory on its face. 72 P.S, §§ 707, 
.. 801(d), 805(c), 806, 1871(¢).—Common- 
wealth y. Southern Pennsylvania Bus 
Co., 15 A.2d 375, 339 Pa. 521. 


u 


niler the 


rest must be 
provision arbitrar 


Where corporate taxpayer did not 
explain substantial error of valuation 
to the extent of $250,000 in its self- 
assessment of capital stock tax or al- 
lege that Commonwealth’s delay. in 
settlement of deficiency was capricious 
or arbitrary, statutory interest charge 
of 6 per cent. of tax deficiency from 
date of filing of taxpayer’s return, 
which was due date, to date of pay- 
ment of the deficiency, was not unrea- 
sonable, confiscatory, or a violation of 
constitutional provision for “due 

Tocess of law’. 72 P.S. §§ 707, 801 
d), 805(c), 806, 1871(c).—Common- 
wealth y. Southern Pennsvlvania Bus 
Co., 15 A.2d 375, 339 Pa. 521. 

8.C. The act, appropriating $2,000,- 
000 of revenues from state gasoline tax 
and motor vehicle license fees to pay- 
ment of state’s deficit and general ex- 
penses, cannot be upheld as against 
objections that it violates sections of 
Constitution providing for payment of 
state’s ordinary expenses and _ deficit 
and requiring statement of object of 
tax in statute levying it, by constru- 
ing such act as directing state highway 
department to curtail or limit its con- 
struction projects to such extent as 
to leave sum so appropriated available 
to pay over to state. Act June 10, 1940, 
41 St. at Large, p. 1949; Code 1932, §§ 
2505 et seq., 5893 et seq.; Const. art. 
10. §§ 2, 3.—State ex rel. Edwards v. 
Osborne, 11 S.B.2d 260, 195 S.C. 295. 

The act appropriating $2,000,000 of 
revenues from state gasoline tax and 
motor vehicle license fees to payment 
of state’s deficit and general expenses is 
invalid as violating sections of Consti- 
tution providing for payment of state’s 
ordinary expenses and deficit and re- 
quiring that statute levying tax dis- 
tinctly state its object. Act June_ 10, 
1940, 41 St. at Large, p. 1949; Code 
1932, “§§ 2505, et’ seq.;'-§ 2507,: as 
amended by Act June 10, 1940, 41 St. 
p. 1950, § 2, § 2510; § 5893 et 
§§ 5893, 5969, as amended by Act 
June 10, 1940, 41 St. at Large, pp. 
1951, 1952, §§ 8, 4; Const. art: 10, §§ 
2, 3.—State ex rel, Kdwards v. Osborne, 
11 §.E.2d 260, 195 S.C. 295. 

W.Va. The assessment of a tax on 
leasehold of city-owned public wharf, 
which lessee operated as a private en- 
terprise for profit, did not result in 
unequal taxation in violation of State 
Constitution and did not deny ‘equal 
protection of law’ in violation of the 
Federal Constitution, where other leas- 
es pertaining to realty in county were 
in fact assessed, leaseholds or fran- 
chises of public service corporations 
were assessed, and private leases were 
taken into consideration by assessor 
in fixing the assessment: valuations on 
realty underlying such private leases. 
Code 1931, 11-3-9, as amended by Acts 
1938, ce. 40, art. 3; 11-83-24 and 11-3-25, 
as amended by Acts 1933, c. 41, art. 3; 
11-6-11; Const.W.Va. art. 10; U.S.C. 
A.Const. Amend, 14.—Greene Line Ter- 
minal Co. vy. Martin, 10 S.E.2d 901. 

Wyo. The statute providing that 
taxes not collected or enforced for 10 
years shall be cancelled and shall there- 
after be uncollectible is not violative of 
constitutional provision that obligation 
or liability held or owned by state or 
municipality shall not be remitted, re- 
leased, or diminished. Rev.St.1931, § 
115-2346; Const. art. 38, § 40.—Board 
of Com’rs of Big Horn County v. Bench 
Canal Drainage Dist. 108 P.2d 590. 


Ariz. In the absence of specific con- 
stitutional provisions the power of the 
state legislature in regard to taxation 
is practically plenary, subject to limi- 
tations that those in like circum- 
stances, shall bear like burdens, and 
that a reasonable opportunity shall be 
given to the citizen to be heard at 
every step imposing tax burden upon 
him or his property.—Consolidated 
Motors v. Skousen, 109 P.2d 41, 132 A. 
L.R, 1040. 


imposing an income ta 


t ) provide measures | 
particular class of. 


McColgan, 110 P.2d 1051, 3 
Colo, The Legislature. may de 
Mine method or manner in whi¢ 
ferent forms of Prope Ty. may be v: 
for taxation, and method prescrib 
it must be followed, unless shown _ 
be impossible or impracticable in 
particular case.—City and County 
Denver v. Lewin, 105 P.2d 854, i> 
Ill. Tax liens exist only by reason o 
positive statutory enactments 
while right to revenue is inhe 
every government, yet, in all c 
tional governments, such right is re; 
ulated by law, and can only be e Cla cg 
ea, 


cised in manner and for purposes s 
statutes.- 


fied in constitution and 
French y, Toman, 31 N.E.2d 801, 
Ill, 389. Ha, 

Mich. The power to levy ta 
governmental needs is in the L 
ture subject only to constitutiona 
tations and regulations.—Shivel v. 
ro, 294 N.W. 78, 295 Mich. 10. _ 

The Legislature may, by direct a 
tion, impose a specific tax upon desig 
nated personal property such as mo 


sions, such as municipal corpo 
should be raised by taxation in_ 
manner as the legislature may dir 
Const. art. 8, § 1.—Darnell v. City o 
Broken Bow, 299 N.W. 274. 9 
N.C. The legislature, for the pu 
of levying unemployment compen: 
tax, could determine what should 
stitute employment subject to tax 
without regard to existing definit 
or categories, by direct definiti 
by providing reasonable administ 
al procedure by which such em 10 
ment might be defined or ascertaine 
Code 1939, § 8052(19) (g) (6) ( 
—Unemployment Compensation _ 
mission v. National Life Ins. 
5, H20)-689,. 279) NC oi Gn nena 
Pa.Com.Pl. The taxing power i 
vested absolutely in the legislature a 
an attribute of sovereignty with no 
other limitation upon its exercise th: 
the Constitutions, State and Feder 
and the laws of the United States. 
the power to tax is bounded on 
the necessity of the State and the v 
of the people—Commonwealth v. P 
kins, 50 Dauph. A oe 
R.I. It is for legislature to say what 
shall be taxed.—Edwards vy. Cardare 
14 A.2d 6938. 3 


§ 11 ‘ 

Cal. Construction of statute, empow 
ering county treasurer to make refund 
of erroneously or illegally collected tax- 
es from moneys in his possession be- 
longing to appropriate funds of politi 
cal entities for which taxes were leviec 
as authorizing county to defend suits — 
for such refunds on behalf of other 
entities whose taxing functions have — 
been consolidated with those of coun- — 
ty, does not render it unconstitutional 
as delegating power to levy taxes or 
perform municipal functions. Pol.Code, : 
§ 3804; Const. art. 11, §§ 6, 8, 13.—Los 
Angeles County v. Superior Court in — 
and for Los Angeles County, 112 P.2d — 
10, 17 Cal.2d 707. if 

Ill. Although Legislature may not , 
directly levy a tax, it may grant to © 
municipalities power to levy taxes and 
at such rates as in its discretion are 
proper, restrained only by constitu- 
tional provision prohibiting Legislature 
from imposing taxes upon municipal- 
ities for corporate purposes. Smith- 
Hurd Stats.Const. art. 9, §§ 9, 10.— 
Littell y. City of Peoria, 29 N.H.2d 533, 
374 Ill, 344. 

til. Tax liens exist only by reason 
of positive statutory enactments, and 
while right to revenue is inherent in 
every government, yet, in all constitu- 


tional governments, such right is regu- nie 
lated by law, and can only be exer- 
cised in manner and for purposes speci- 
fied in constitution and statutes.— 
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cific tax on intangible property, 


‘ministrative. 


§ il 

amench y. Toman, 31 N.E.2d 801, 375 
Ul. 389. ‘ 

Towa. Where more than 80 county 
auditors, in computing tax rate, failed 
to deduct from total budget require- 
ments the tax to be derived from 
moneys and credits in compliance with 
statute, the act legalizing the erroneous 
action of the county auditors was not 
an unconstitutional ‘delegation of leg- 
islative power” of levying taxes. Code 
1935, § 7164; Acts 48th Gen.Assem. Cc. 
250; Const. art. 3, § 1—Cook v. Han- 
nah, 297 N.W. 262. ; 

La. The delegation of taxing power 
by the Legislature to the city of New 
Orleans, while plenary, is not a “sur- 
render” or ‘abandonment of taxing 
“power” but is rather a delegation of 
that power in sense not prohibited by 


- . constitutional provision against legis- 


lative surrender of taxing power. Act 
No. 159 of 1912, § 1(e); Const.1921, art. 
10 1, as amended.—Mouledoux v. 
2 So.2d 11, 197 La. 525. 

‘Mich. Under the Constitution au- 
thorizing the Legislature to impose a 
specific tax, provision of statute, which 
granted State Tax Commission power 
to promulgate such rules and regula- 
tions as might be necessary in the ad- 
ministration of statute, imposing spe- 
was 
valid, since the power granted was ad- 
Pub.Acts 1939, No. 301, 
Const. art. 10, §.4.—Shivel v. 
294 N.W. 78, 295 Mich. 10. 
The mere fact that there may 


Ais 
Vidro, 
Nev. 


a y 
be property escaping taxation does not 


pe 


authorize the Tax Commission to tax 
that property in a manner not author- 
ized by law. Comp.Laws, § 6544, subd. 
6.—Goldfield Consolidated Mines Co. v. 


State, 106 P.2d 613. 


N.J. The statute authorizing em- 


_ ployees of boards of education in school 


- districts in counties of first class, not 
otherwise entitled to pensions under 
any other statute, to associate them- 
selves as a corporation for purpose of 
providing a fund for their retirement 
on pension, is not unconstitutional as 
an unlawful “delegation of taxing pow- 
er,” since no taxing power is vested in 

corporation. N.J.S.A. 18:5-68 to 18:5- 
82.—Board of Education of Montclair 
v. Board of Education Employees’ Pen- 
sion Fund of Essex County, 17 A.2d 
780, 126 N.J.b. 66, affirming 14 A.2d 
783, 125 N.J.L. 164. 


N.J.Sup. The statute authorizing em- 
ployees of boards of education in school 
districts in counties of first class, not 
otherwise entitled to pensions under 
any other statute, to associate them- 
selves as a corporation for purpose of 
providing a fund for their retirement 
on pension, is not unconstitutional as 

an unlawful “delegation of taxing pow- 

er,” since no taxing power is vested in 
corporation. N.J.S.A. 18:5-68 to 18:5- 
82.—Board of Education of Montclair 
v. Board of Education Employees’ Pen- 
sion Fund of Essex County, 14 A.2d 
TooreLeo Nid. 164. 


N.C. The legislature, for the purpose 
of levying unemployment compensation 
tax, could determine what should con- 
stitute employment subject to taxation, 
without regard to existing definitions 
or categories, by direct definition, or 
by providing reasonable administration- 

'al procedure by which such employ- 
ment might be defined or ascertained. 
Code 1939, § 8052(19) (g) (6) (A-C). 
—Unemployment Compensation Com- 
mission y. National Life Ins. Co., 14 
S.E.2d 689, 219 N.C. 576. 


Pa.Super. The Act of 1939 author- 
izing school boards of first class dis- 
tricts to reduce salaries from one per 
cent. to five per cent. of compensations 
fixed by law for employees receiving 
$2,500 or more per annum, does not 
violate the section of the constitution 
forbidding legislative delegation of the 
taxing power to any “special commis- 
such as a non-elective school 
board, in view of the fact that reduc- 
tion was limited to from one per cent. 
to five per cent., and since the statute 
did not impose a “‘tax’”’. 24 P.S. § 571; 
P.S,Const. art. 3, § 20.—Walsh v. School 
Dist of Philadelphia, 19 A.2d 598, 144 
Pa.Super. 321. 
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_ PAXATION. 


reservation. 16 U.S.C.A. § 865.—Su- 
perior Bath House Co. v. McCarroll, 61 
S.Ct. 503. affirming 139 S.W.2d 378, 
200 Ark. 233. 

Under the act giving to Arkansas 
the consent of the United States to 
tax as personal property all struc- 
tures and other property in_ private 


‘ownership on the Hot Springs National 


Park Reservation, the meaning of the 
word “property” must be determined 
from its context as illumined by the 
subject treated and the objectives 
sought. Pope’s Dig.Ark. § 13358; 16 
U.S.C.A. § 365.—Superior Bath House 
Co. v. McCarroll, 61 S.Ct. 508, affirm- 
ing 1389 S.W.2d 878, 200 Ark. 233. 
An Arkansas corporation which 
leases from the United States and oper- 
ates for profit a bath house on the 
Hot Springs National Park Reserva- 
tion is:subject to the 2 per cent, tax 
imposed by an Arkansas act on net 
income of domestic corporations under 
the congressional act giving to Arkan- 
sas the consent of the United States to 
tax as personal property all struc- 
tures and other property in private 
ownership on the_ reservation, as 
against contention that the congres- 
sional act authorizes Arkansas to levy 
only ad valorem taxes imposed directly 
on tangible property: Acts Ark.1908, 
Act 30; Acts Ark.1929, Act 118; Pope’s 
Dig.Ark, § 13358; 16 U.S.C.A. § 365.— 
Superior Bath House Co. v. McCarroll, 
61 S.Ct. 503, affirming 139 S.W.2d 378, 
200 Ark, 2338. 
_U.S.Wis. The fact that a tax is con- 
tingent on events brought to pass with- 
out a state does not destroy the link 
between such a tax and transactions 
within a state for which the tax is an 
exaction.—State of Wisconsin v. J. C. 
Penney Co., 61 S.Ct. 246, 311 U.S. 435, 
85 L.Ed, —, 130 A.L.R. 1229, reversing 
J. C. Penney Co. v. Wisconsin Tax 
Commission, 289 N.W. 677, 233 Wis. 
286, 126 A.L.R. 1383, certiorari granted 
State of Wisconsin vy. J. C. Penney Co., 
60 S.Ct. 1076, 310 U.S. 618, 84 L.Ed. 
1392, followed in F. W. Woolworth Co. 
v. Wisconsin Tax Commission, 289 N.W. 
685, 233 Wis. 305, certiorari granted 
State of Wisconsin v. F. W. Woolworth 
Co., 60 S.Ct. 1076, 310 U.S. 619, 84 L. 
Ed. 1393, reversed 61 S.Ct. 395, rehear- 
ing denied 61 S.Ct. 444, followed in Min- 
nesota Mining & Manufacturing Co. vy. 
Wisconsin Tax Commission, 289 N.W. 
686, 233 Wis. 306, certiorari granted 
State of Wisconsin v. Minnesota Mining 
& Manufacturing Co., 60 S.Ct. 1077, 310 
U.S. 619, 84 L.Ed. 13938, reversed 61 S. 
Ct. 253, 311; U.S? 452) 85. L.Bd.)—, 
rehearing denied 61, S.Ct. 444, rehear- 
ing denied State of Wisconsin y. J. C. 
Penney Co., 61 S.Ct. 444. 
C.C.A.Wash. The “due process of 
law’’ clause of Fourteenth Amendment 
prohibits a state from taxing prop- 
erty outside of its limits and within 
jurisdiction of another state. U.S.C.A. 
Const. Amend, 14.—Adams County v. 
Northern Pac. Ry. Co., 115 F.2d 768. 
D.C.Ky. Where the commonwealth 
of Kentucky in consenting to acquisi- 
tion by United States of lands. there- 
after occupied by Fort Knox did not 
reserve the right to levy any character 
of tax against property owned or priv- 
ileges enjoyed within Fort Knox, but 
by statute relinquished and ceded all 
rights and jurisdiction which she pos- 
sessed over the lands and premises so 
conveyed and exempted them and all 
government property thereon from 
taxes, so long as it remained property 
of the United States, the military res- 
ervation of Fort Knox came under ex- 
clusive jurisdiction of the United States 
and the commonwealth could not levy 
a tax against property owne or privi- 
leges enjoyed within the reservation, 
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-Ky.St. § 237 
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vy. Reeves, 40 
D.C,Minn. 


eservation, | 
which was ceded to the United States — 
by the state of Minnesota, without any 
reservation on the part of the state — 
in relation to the imposition of taxes, 


was wholly without jurisdiction o 
the taxing authority of the state, save 
as Congress consents.—State of Minne- 
sota v. Ristine, 36 F.Supp. 3. 

Property on military reservations of 
the United States is not subject to 
tax by state taxing authorities except 
on the express consent of the United 
States, save in those cases where the 
cession act reserves the taxing power 
in the state—State of Minnesota v. 
Ristine, 36 F.Supp. 3. 

A federal statute permitting taxation 
by a state on a military reservation 
of the United States should be strictly 
construed, and the state taxing aw- 
thority cannot go beyond the letter 
of such consent.—State of Minnesota v. 
Ristine, 86 F.Supp. 3. 

Cal.App. A state has no power to tax 
income of nonresident or income of 
foreign corporation with its principal 
place of business elsewhere, when such 
income is properly attributable to busi- 
ness or property located in another 
state. U.S.C.A.Const. Amend. 14,— 
Holly Sugar Corporation v. McColgan, 
106 P.2d 208. 

Tenn. The taxing power of state +s 
limited to its jurisdiction, so that 
when a tax is measured with respect 
to property, the property must be lo- 
eated within the jurisdiction of the 
state—Texas Co. v. McCanless, 148 8. 
W.2d 360. 
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Ill, Tax liens exist only by reason 
of positive statutory enactments, and 
while right to revenue is inherent in 
every government, yet, in all constitu- 
tional governments, such right is reg- 
ulated by law, and can only be exer- 
cised in manner and for purposes spe- 
cified in constitution and_ statutes.— 
ees vy. Toman, 31 N.H.2d 801, 375 
Til. 389. 
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Ark. The state, in purchasing tax 
forfeited lands, and in failing to ac- 
eount to counties, cities, towns, and 
school districts for the amounts due 
when forfeiture occurred or when the 
property was redeemed from or sold by 
it, does not violate that section of the 
constitution providing that no tax shall 
be levied except in pursuance of law, 
and every law imposing a tax shall 
state distinctly the object of the same, 
and no moneys arising from a tax 
levied for one purpose shall be used 
for any other purpose. Acts 1939, 
Act 58, §,23 Act 33h: Acts 334,337, 
363, 370; Acts 1935, Act 119: Acts 
1929, Act 129, § 8; Pope’s Dig. §§ 8631, 
8632, 86738, 13876; Const. art. 16, § 11. 
—Page v. McCuin, 148 S.W.2d 308. 


Ill, The principle that statutory limi- 
tation of amount that may be raised by 
taxation cannot be avoided by permit- 
ting obligations to take form of judg- 
ments applies when taxes are levied to 
be used for purpose contrary to provi- 
sions of Constitution. Smith-Hurd 
Stats.Const. art. 9, 9.—Leviton v. 
Board of Education of City of Chicago, 
80 N.H.2d 497, 374 Ill. 594. 


Iowa. Where more than 80 county 
auditors, in computation of tax rate, 
failed to deduct from total budget re- 
quirements the tax to be derived from 
moneys and credits in compliance with 
statute, but, in some of the counties 
where there was no compliance with 
the statute some refunds of the ex- 
cesses were made, curative act legaliz- 
ing the erroneous computation of the 
county auditors did not impose, con- 
tinue, or revive a tax, and therefore 
the act does not violate constitutional 
provision which requires that every 
law which imposes, continues, or re- 
vives a tax must distinctly state the 
tax and the object to which it is to be 
applied. * Code 1935, § 7164; Acts 48th 
Gen.Assem. c. 250; Const. art. 7, § 7. 
—Cook vy. Hannah, 297 N.W. 262. 

Mich, A specific tax may be imposed 
by the Legislature notwithstanding, 


a" " 


_corporated and d 
the ad valorem 


icipal 
1S! 


pose of the tax and direct application 
of the proceeds to such purpose. 
Const. art. 10, § 4.—Shivel v. Vidro, 294 
N.W. 78, 295 Mich. 10. 

Pa.Com.Pl. Taxes cannot be laid ex- 
cept for some proper governmental 
purpose, and no appropriations may 
be made by the State’ for benevolent 
purposes.—Commonwealth vy. 
50 Dauph. 18. 

Tex. Under constitutional provision 
that the Legislature shall not levy 
taxes or impose burdens on the people 
except to raise revenue sufficient for 
economical administration of the gov- 
ernment, and that certain named pur- 


_ poses may be included in power to levy 


taxes and impose burdens, naming of 
such particular purposes does not ex- 
clude other proper governmental pur- 
poses. Vernon’s Ann.St.Const. art. 3, § 
48.—Friedman vy. American Surety Co. 
of New York, 151 S.W.2d 570. 

The Unemployment Compensation 
Act does not violate constitutional pro- 
vision that the Legislature shall not 
levy taxes or impose burdens on the 
people except to raise revenue sufficient 
for economical administration of the 
government, and that certain named 
purposes may be included in the power 
to levy taxes and impose burdens. 
Vernon’s Ann.Civ.St. arts. 5221b—1 to 
5221b—22; Vernon’s Ann.St.Const. 
art. 3, § 48.—KFriedman y. American 
SuECly. Co. of New York, 151 S.W.2d 
570. 

Wash. A legislative appropriation of 


‘funds derived from taxes for private 


purposes is in violation of constitution- 
al provision that all taxes shall be 
levied and collected for public purposes 
paly. Const. Amend. 14.—State ex rel. 
Collier v. Yelle, 115 P.2d 373. 

The constitutional provision that all 
taxes shall be uniform upon the.same 
class of property and shall be levied 
and collected for public purposes only 
refers to all taxes collected by the state 
including property, excise and all other 
taxes. Const, Amend. 14.—State ex rel. 
Collier v. Yelle, tari 373. 
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Ark. The state, in purchasing tax 
forfeited lands, and in failing to ac- 
count to counties, cities, towns, and 
school districts for the amounts due 
when forfeiture occurred or when the 
property was redeemed from or sold 
by it, does not violate that section of 
the constitution providing that no tax 
shall be levied except in pursnance of 
law, and every law imposing a tax 


shall state distinctly the object of the 


same, and no moneys arising from a 
tax levied for one purpose shall be 
used for any other purpose. Acts 1939, 
Act 58, § 2; Act 331; Acts 334, 337, 
363, 370; Acts 1935, Act 119; Acts 
1929, Act 129, § 8; Pope’s Dig. §§ 
8631, 8632, 8673, 13876; Const. art. 16, 
§ 11.—Page v. McCuin, 148 S.W.2d 308. 

Pa. ‘Taxes cannot be laid except for 
some governmental purpose and no ap- 
propriations may be made by the state 
for benevolent purposes. P.S.Const. 
art. 3, § 18; art. 9, §§ 1, 12—Common- 
wealth v. Perkins, 21 A.2d 45, 342 Pa. 
529. 


§ 30 : 

Colo. Absolute or perfect equality 
and uniformity in taxation, being im- 
possible of attainment, is not required, 
and, so long as there is substantial 
uniformity in application of taxing 
statutes, the constitutional provisions 
relating to equality and uniformity are 
not violated.—City and County of Den- 
ver v. Lewin, 105 P.2d 854, 

The test in all legislative enactments 
affecting taxation is that their aim be 
toward equality and uniformity, by ap- 
proximation at least, and courts will 
not pronounce a statute invalid on such 

round unless it appears that it was 
ramed on a plan or principle not 
calculated to produce equality and uni- 


Perkins, | 


. 4. 
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ormity, or that its admin’ stration will 


result in such flagrant injustice as to 
evidence an entire disregard of consti- if 


tutional requirement, nor will courts 
interfere to grant relief except where 
the inequality is result of a misappli- 
cation of the law, or of such gross 
carelessness as to imply fraud, or of 
a willful  discrimination.—City and 
rae of Denver v. Lewin, 105 P.2d 


_ The provision of Constitution requir- 
ing uniformity of all taxes is the only 
constitutional limitation upon taxing 
power of the state. Const. art. 10, § 
3.—City and County of Denver v. Lew- 
in, 105 P.2d 854. 

Fla. The statute providing that the 
lien for Everglades Drainage District 
taxes shall be equal in dignity to the 
lien for state and county taxes is valid, 
notwithstanding such taxes are in the 
nature of special assessments where 
rules of uniformity and equality are 
not destroyed. Comp.Gen.Laws 1927, 
§ 1538; Const. art. 8, §§ 20, 21; art.9, 
§§ 1, 2, 5—Rorick v. Reconstruction 
Finance Corporation, 198 So. 494 

N.J. The constitutional provision 
that property shall be assessed for 
taxes according to its true value, and 
by uniform rules, relates only to the 
assessment of taxes, and in that re- 
spect it concerns only such equaliza- 
tion of the burdens of taxation as will 
result from the designation of the 
property which shall be the subjects 
of taxation, and the apportionment of 
the taxes thereon under general law, 
by uniform rules and on true valua- 
tions. N.J.S.A.Const. art. 4, § 7, par. 
12.—Jersey City v. Martin, 19 A.2d 40, 
126 N.J.L. 358, affirming 15 A.2d 449, 
125 N.J.L. 219. 

The object of the constitutional pro- 
vision that property shall be assessed 
for taxes under general laws, and by 
uniform rules, according to its true 
value, was intended to secure to the 
people of the state the equalization of 
taxation, so far as practicable, by re- 
quiring the imposition of taxes on 
DrOveryy, by general laws, on the prin- 
ciple of uniformity in the subjects of 
taxation, and in valuations. N.J.S.A. 
Const.: art. 4, § 17, par. 12.—Jersey 
City v. Martin, 19 A.2d 40, 126 N.J.L. 
nay affirming 15 A.2d 449, 125 N.J.L. 


The mere machinery by which taxes 
Shall be assessed and collected is left 
to legislative discretion by that provi- 
sion of the constitution directing that 
property shall be assessed for taxes 
under general laws and by uniform 
rules, according to its true value. N.J. 
S.A.Const. art. 4, § 7, par. 12.—Jersey 
City v. Martin, 19 A.2d 40, 126 N.J.L. 
oR affirming 15 A.2d 449, 125 N.J.L. 


The phrase “uniform rules” as used 
in constitutional provision directing 
that property shall be assessed for 
taxes under general laws, and by “uni- 


form rules’, according to its true value, ' 


does not refer to those regulations that 
pertain to the agencies and methods 
employed in the assessment and collec- 
tion of taxes, but only to the basic 
rules for taxation, including the desig- 
nation of the property that is to con- 
tribute, and the'rate or ratio by which 
the taxes are to be laid and appor- 
tioned, and the constitutional provision 
is satisfied by a uniformity that ob- 
tains without discrimination through- 
out a class of property set apart on 
reasonable grounds for separate treat- 
ment, N.J.S.A.Const. art. 4, § 7, par. 
12.—Jersey City v. Martin, 19 A.2d 40, 
126 N.J.L. 353, affirming 15 A.2d 449, 
125 N.J.L. 219. 


Okl. Substantial equality of taxation 
satisfies the requirements of the Four- 
teenth Amendment, and when such re- 
quirement is met, the particular method 
and classification is left to the Legis- 
lature’s discretion. U.S.C.A.Const, 
Amend. 14.—Magnolia Petroleum Co. y. 
Oklahoma Tax Commission, 106 P.2d 
829. 

Pa.Com.Pl. A statute would be un- 
constitutional, because violative of ar- 
ticle IX, sec. 1, of the Constitution, 
providing that all taxes shall be uni- 


form upon the same class of subj 
if it exempted property from taxati 
it came into one’s hands after a ¢ 
tain date and taxed it if it came into 
the same hands before that time. 2 
eae v. City of Philadelphia, 37 D. & 


Pa.Com.Pl. The uniformity clause of 
the Pennsylvania Constitution and th 
equal protection clause of the Bae 
teenth Amendment to the Federal Co 


1 


of proving improper classification rests 
heavily upon the one asserting it.—A) ie : 
pee of Pennsylvania Co., 40 D. & 

Va. Any system of 
which rests upon all citizens rat: 
meets requirements of Federal 
State Constitutions. Const.Va. §§ 
169;  U.S.C.A.Const. Amend: © 
Washington County Nat. Bank 
Washington County, 10 S.H.2d 51 

The burdens of government, as ni 


Amend. 14.—Washington County 
yet v. Washington County, 10 S. 


§ 34 eur” 
Fla. A classification of municipal 
funding bonds into separate ser 
and the support of each series by tax 
on different territory within the cit 
limits, did not result in unequal 
tion in violation of the Constit 
where resolution authorizing refun 
bonds continued for support of bonds, 
the same tax liability that was pro 
ed for original bonds. Const. a 
§§ 1, 5.—State v. City of Aubur: 
197 So. 739. | 


Idaho. The statute purporting to 


1 
levy a special tax on unorganized dis: 
tricts only without extending such tax 
to all of the same class of subjects 
within the territorial limits of the a 
thority levying the tax, and becaus 
attempting to authorize county com 
missioners ag trustees of unorganized 
school districts to raise legislative levy — 
above three mills and to turn th 
money received therefrom into general — 
county school fund. Code 1932, §§ 
82-406, 32-702, as amended by Laws 
1939, c. 249, § 8, c. 241, § 1; § 61-806, 
as amended by Laws 19387, ¢. 205, § 3; 
Const. art. 7, §§ 5, 6.—Scandret Vins 
Shoshone County, 116 P.2d 225. 9 44 

The tax levied by board of count 
commissioners, for general school pur-_ 
poses, must be uniform on all taxable. 
property throughout the county, where- 
as tax levied by school district nee 
only be uniform on all taxable ‘pro 
erty within the particular district mak- 
ing the levy. Code 1932, §§ 32-406, 
32-702, as amended by Laws 1939, ¢: 
249, §° 3) e241, § D§  GlesOemaas 
amended by Laws 1987, ec. 205, § 3.— | 
She v. Shoshone County, 116 P. =4 

. rte 

The fact that the several organized 
school districts of a county may each 
levy a special school tax affords no 
reason for Legislature levying a spe- 
cial tax on the several unorganized 
school districts throughout the state, 
nor does it afford authority for county 
commissioners levying a special tax on 
property within an unorganized dis- 
trict for benefit of the whole county, 
without benefit to anybody or property 
within the territory taxed. Code 1932, 

§§ 32-406, 32-702, as amended by Laws : 
1939, c. 249, § 3, c. 241, § 1; § 61-806, 
as amended by Laws 1937, ce. 205, § 3; - 
Const. art. 7, §§ 5, 6.—Scandrett y.  ~ 
Shoshone County, 116 P.2d 225. ¢ 
Ili, The inclusion of amounts for 4 

Pa 
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abatements and deferred collections in 
board of education tax levies was valid, 
as against contentions that appropri- 
ations for abatements, and deferred 
eollections violated constitutional pro- 
visions requiring due process and pro- 
:, viding for tax by valuation and for uni- 
 formity of taxation, and were double 
and uncertain. Smith-Hurd Stats. ¢. 24, 
AG - 102; Smith-Hurd Stats.Const. art. 2, 
oes art. 9, §§ 1, 9; U.S.C.A.Const. 
Amend. 14.—People ex rel. Toman v. 
1500 Lake Shore Drive Building Corpo- 
ration, 33 N.W.2d 455, 376 Tl. 301. 
Ind. The taxes imposed by state 
‘Unemployment Compensation Law are 
excise taxes’? and not “property taxes” 
rithin constitutional provision for uni- 
rm and equal rate of assessment and 
xation. Burns’ Ann.St.Supp. § 52- 
1501 et seq.; Const. art. 10, § 1.— 
-Benner-Coryell Lumber Co. vy. Indiana 
Rc lgy ment Compensation Board, 29 
.2d 776. 
- The section of Constitution, providing 
for uniform and equal rate of assess- 
ent that taxation and forbidding ex- 
-emption of property from taxation ex- 
cept for specific purposes, applies only 
to property taxes under general levy. 
‘Const. art. 10, 1.—Benner-Coryell 
‘Lumber Co. v. Indiana Unemployment 
Compensation Board, 29 N.E.2d 776. 
‘Ky. Ordinance of city of Louisville 
which attempted to impose for benefit 
of the firemen’s pension fund a tax on 
_ fire insurance companies of 2 per cent, 
of gross premiums received on poli- 
cies covering property located: in the 
ity is unconstitutional as discrimina- 
tory, unequal and as lacking in “uni- 
formity,’’ on ground that the burden of 
the tax falls only on owners of in- 
sured property whereas duty of fire 
department is the same towards all 
combustible property, insured and un- 
insured. Ky.St.Supp.1939, §§ 2896b-5 
to 2896b-15 and § 2896b-8; Const.Ky. 
71; U.S.C.A.Const. Amend, 14.—City 
of Louisville v. Aitna Fire Ins. Co., 143 
S.W.2d 1074, 284 Ky. 154. 
Mich. Under statute imposing tax 
pon each owner of intangible personal 
property, the tax is a “specific tax,’’ 
eing levied directly by legislative en- 
etment upon the ownership of desig- 


wnbee 


“nated personal property and is not 
_ arbitrary, discriminatory or inequitable 
and the rule of uniformity required by 
‘lonstitution in case of ad valorem tax 
. inapplicable. Pub.Acts 1939, No. 
Byeeee 8 1(b), 2; Const. art. 10, § 3.— 
Pere vy. Vidro, 294 N.W. 78, 295 Mich. 
ter ALO 8 
The constitutional requirement of un- 
iformity as to ad valorem tax does not 
: _ extend to property paying— specific 
taxes, since the Legislature has been 
given authority to impose specific taxes 
which shall be uniform upon Classes 
upon which they operate. Const. art. 
ae a §§ 3. 4.—Shivel v. Vidro, 294 N.W. 
78, 295 Mich. 10. 
is Nev. The statute providing lien for 
irrigation district assessments and mak- 
‘ ing it equal to general tax lien does 


not violate constitutional provision 
against “local and special legislation” 
} for assessment and collection of taxes, 
or provisions requiring uniformity and 
equality in matters of taxation. omp. 
Laws, § 8042; Const.Nev. art. 4, §§ 
20, 21; art. 10, § 1; U.S.C.A.Const. art. 
‘ is : 10.—Magee y. Whitacre, 106 P.2d 
N.J. The impositions laid on utili- 
ties by statutes fixing standards of 
value of utility companies’ properties 
in various municipalities for purpose 
of enabling state tax commissioner to 
_ use same standard for distribution of 
proceeds of taxes on such companies’ 
_ gross receipts and franchises to munici- 
_ palities, are not ‘property taxes’ with- 
Peis the intendment of the constitutional 
provision respecting uniformity, but 
_ father ‘‘excises” or ‘license fees” levied 
on gross receipts for the exercise of 
corporate franchises and the_ privilege 
of using publie streets and highways. 
N.J.S.A.Const. art. 4, § 7, par. 12; N.J. 
§.A, 54:31-15.14 et seq., 54:31-45 et 
ts gtd aed City v. Martin, 19 A.2d 40, 
126 N.J.L. 353, affirming 15 A.2d 449, 
125 N.J.L. 219, 


Ohio App. The constituti 


D: 
sion that land and improvements there- 


on shall be taxed by uniform rule _ac- 
cording to value is inapplicable to leg-— 


islature’s constitutional right to im- 
pose excise and franchise taxes. Const. 
art. 12, §§ 2, 10.—State v. Fields, 35 N. 
H.2d 744. 

Pa. The statute providing for the 
sale of realty where market value is 
less than total amount of municipal 
tax claims does not violate constitu- 
tional provision that all taxes shall be 
uniform upon the same class of sub- 
jects, since the statute is designed to 
enable a municipality to obtain fair 
market value of property. of taxpayers 
upon which they have filed liens and 
which the municipality holds as a sort 
of collateral for their tax claims, and 
taxpayer remains liable for unpaid bal- 
ance. 72 P.S. § 5941.1 et seq.; P.S. 
Const. art. 9, 1.—Burkley v. City of 
Philadelphia, 15 A.2d 201, 339 Pa. 426. 

Pa. Under ordinance of city of Phil- 
adelphia requiring payment to be made 
not only by those who have availed 
themselves of right to connect with 
sewer but by all to whom it is made 
available by its presence, the charge 
being imposed without any regard to 
extent or value of use made of sewer 
facilities, or whether any use is made, 
is, in legal effect, a “tax’’, and obliga- 
tion to pay it could be created only by 
city’s exercise of its general taxing 
power, and as a tax, ordinance violated 
constitutional provision requiring uni- 
formity of taxation. 53 P.S. §§ 1030, 
1031.—In re Petition of City of Phila- 
delphia, 16 A.2d 32, 340 Pa. 17. 

Va. A city ordinance levying tax on 
certain stock fire insurance companies 
for benefit of firemen’s relief fund for 
iniured firemen and their dependents, 
and the statute on which ordinance was 
based, are violative of constitutional 
provision requiring uniformity of tax- 
ation upon same class of subjects and 
the levy of tax under general law, 
since burden wag placed upon a lim- 
ited class of insurers or taxpayers for 
relief of another limited class. Code 
1936. §§ 3144t to 3144w; Const. § 168. 
—City of Hampton v. Insurance Co. of 
Nee America, 14 §.E.2d 396, 177 Va. 

Wash. The constitutional provision 
that all taxes shall be uniform upon 
the same class of property and shall be 
levied and collected for public purposes 
only refers to all taxes collected by the 
state including property, excise and all 
other taxes. Const. Amend. 14.—State 
ex rel. Collier v. Yelle, 115 P.2d 373. 
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Pa.Com.Pi. The State Personal Prop- 
erty Tax Act of June 22, 1935, P. 
L. 414, as last amended by the Act 
of May 65, 1989, P:L. 76,.-72: PS. 
§ 3242 et seq., is unconstitutional and 
void insofar as it seeks to impose 
a@ personal property tax upon res- 
ident holders of shares of foreign 
insurance corporations already with- 
fn the jurisdiction, while exempting 
from taxation resident holders of shares 
of similar domestic corporations, since 
such a classification is arbitrary, un- 
reasonable, and improper, and there- 
fore violates the uniformity provisions 
of article IX, sec. 1, of the Constitution 
of Pennsylvania, P.S.,- constitutes a 
deprivation of property contrary to the 
“law of the land” as guaranteed by art- 
icle I, sec. 9, of the Constitution of 
Pennsylvania, and operates as a denial 
of the equal protection of the laws as 
guaranteed by section 1 of the Four- 
teenth Amendment to the Constitution 
of the United States.—Appeal of Penn- 
sylvania Co., 40 D. & C. 489. 

In order to justify a classification for 
purposes of taxation under article IX, 
sec. 1, of the Constitution of Penn- 
Sylvania, P.S., some significant differ- 
ence must exist between the subjects 
of taxation; and a difference in the 
State of incorporation is not of itself 
sufficient: while identical taxes need 
not be imposed upon foreign and do- 
mestie corporations, the total of State 
taxes imposed upon domestic corpora- 
tions must be substantially or fairly 
equal to the total imposed upon similar 


panies solely on the basis of the State 
of incorporation.—Appeal of Pennsyl- 
vania Co., 40 D. & C. 489. 

Hyen had it been permissible to class- 
ify between the issuing corporations 
and to impose different tax burdens 
thereon, it is still questionable that the 
holders of shares in these corporations 
could be classified similarly for tax 
purposes: the differences providing the 
basis for classification of taxes on the 
corporation conceivably may bear no 
relation to any Classification of per- 
sonal property taxes on their share- 
holders.—Appeal of Pennsylvania Co., 
40 D. & C, 489. 


§ 42 
Pa.Com.PI. The legislature may 
properly discriminate between foreign 
insurance corporations and other for- 
eign corporations for tax purposes.— 


Appeal of Pennsylvania Co., 40 D. & G.- 
489. ‘ 


§ 44 
Cal.App. The law contemplates that 
utility property ard common property 
should bear the same burden of taxa- 
tion in proportion to value. Const. art. 


“13, §§ 14, 16.—Southern California Tel- 


ephone Co. v. Los Angeles County, 113 
PeZd hor : 

Fla. Under the constitutional and 
statutory provisions requiring uniform- 
ty and equality of taxation, elements 
of uniformity and equality apply only 
to the rate of taxation and have no re- 
lation to the tax lien or the valuation 
which may be fixed as the legislature 
directs and which will not be interfered 
with by the courts unless the require- 
ments of reasonableness, due process or 
uniformity are shown to have been de- 
stroyed. Const. art. 9, § 1.—Rorick v. 
Reconstruction Finance Corporation, 
198 So. 494. 

Ill, Where, notwithstanding general 
practice of county assessor in assessing 
machinery and equipment of a corpora- 
tion to deduct from book value, as 
ce peed by corporation, a further 
debasement of about 40 per cent. and 
then taking 37 per cent. thereof as 
fair cash value for assessment pur- 
poses, the assessor, in assessing per- 
sonal property of electric company 
without inspection, refused to accept 
company’s depreciation as shown by its 
books and made a gross reduction of 
20 per cent. for depreciation from the 
original cost price and not from the 
depreciated value, he violated the con- 
stitutional and statutory requirements 
as to “uniformity”. Smith-Hurd Rev. 
$t.1931, c. 120, § 24; Const. art. 9, § 
1.—People v. Commonwealth WHdison 
Co., 32 N.W.2d 902, 376 Tl. 70. 

It is assessor’s duty to value per- 
sonal property of public utility by the 
exercise of honest judgment, with due 
consideration of the constitutional in- 
junction pertaining to uniformity of 
taxation. Smith-Hurd Stats.Const. art. 
9, § 1—People v. Commonwealth Hdi- 
son Co., 32. N.W.2d 902, 376 Ill. 70. 

» Iowa, To accomplish purpose of pro- 
visions. of State. Constitution that all 
laws of a general nature shall have a 
uniform operation and that the gen- 
eral assembly shall not grant priv- 
ileges or immunities which shall not 
equally belong to all citizens, it is 
necessary that there be uniformity, not 
only in rate of percentage of taxation, 
but also in rate or percentage of valua- 
tion of property, which is taken as the 
base to which rate of taxation is to be 


applied. Const.lowa, Art. 1 63 art: 
83, § 30; art. 8, § 2.—Pierce v. Green, 
294 N.W. 237 


The essential of uniformity of taxa- 
tion required by state constitution is 
effected whether 100 per cent. ‘valua- 
tion or less percentage of valuation 
of taxable property is taken, if the 
same percentage is used with respect to 


all property in the same class. Const. 
Iowa, art. 1, § 6; art. 3, § 30; art. 8, 
§ 20.—Pierce v. Green, 294 N.W. 237. 


surance corporations in imposing taxes, _ 
it may not discriminate between hold-— 
ers of shares in similar insurance com- 


Pp ctual value, a 
originally assessing property which tax 
commission was required by law to 
ys. assess, it knowingly valued, assessed 
and taxed such property at percentages 
much lower than 60 per cent. of its 
actual value, conduct of tax commis- 
sion constituted an unjust discrimina- 
tion against taxpayers owning property 
assessed at 60 per cent. of its value, 
eausing them to pay larger share of tax 
burden in proportion ‘to valuation of 
their property, than those assessed and 
taxed at less percentage’ of valuation. 
Code 1939, § 7109.—Pierce v. Green, 
294 NW. 237. 

By a “fraudulent assessment” is 
meant an assessment that is purpose- 
ly made too high, with a view of cast- 
ing an undue proportion of the public 
burden on a certain taxpayer, or an 
assessment made in pursuance of a rule 
of valuation adopted by assessor that 

“is designed to operate unequally in the 

distribution of taxation, and inequal- 
ity in valuation fixed by design, so 
that exercise of proper judgment has 
been departed from, renders the as- 
sessment void.—Pierce v. Green, 294 N. 
W. 237. 

N.D. The statute declaring invalid 
taxes based on valuations in excess of 
full and true value of property, when 

: -. eonstrued to operate on basis of true 
2 value without reference to value placed 
upon other like property in same tax- 
ing district, does not violate constitu- 
tional provision requiring taxes to be 
uniform upon same class of property 
within taxing district. Laws 1939, ec. 


225: Const. § 176.—Werner v, Riebe 
; 396’ N.W. 423; Vaagen v. Judt, 296 
PEN GW. bt oF 


F Pa. The constitutional requirement 
} of uniformity in taxation does not re- 
Be quire the state to establish a_ single 
agency for the assessment of all prop- 
‘ erty within a class, and it is sufficient 
that all property within a class be as- 
sessed in the same manner and upon 
the same standards of valuation. P.S. 
; Coust._art.. 9, 1.—Commonwealth v. 
a3 - $outhern Pennsylvania Bus Co., 15 A. 
: 2d 375, 339 Pa. 521. 

Tex.Civ.App. Where Board of Hquali- 
zation in raising rendition values as 
fixed by landowners used an arbitrary 
rule whereby acreage land was as- 
sessed at a maximum of $10 and a 
minimum of per acre regardless 

_ of improvements and of location of 
land, the action of the Board of Equali- 
gation in raising the rendition values 
was void. Rev.St.1925, art. 7206; Ver- 
non’s Ann.St.Const. art. 8, §$ 1, 18; 
U.S.C.A.Const. Amend. 14.—Willis. v. 
State, 142 S.W.2d 385, error dismissed, 
judgment eA ; 


Cal.App. A tax assessment grossly 
disproportionate as compared with oth- 
er assessments is an “excessive assess- 
ment”, since final object of assessment 
is to distribute tax ratably on various 
parcels of property subject to it— 
Southern California Telephone Co. y¥, 
Los Angeles County, 113 P.2da 773. 

Kla. Under the constitutional and 
statutory provisions requiring uniform- 
ity and equality of taxation, elements 
of uniformity and equality apply only 
to the rate of taxation and have no 
relation to the tax lien or the valuation 
which may be fixed as the legislature 
directs and which will not be interfered 
with by the’ courts unless the require- 
ments of reasonableness, due process 
er uniformity are shown to have been 

_ destroyed. Const. art. 9, § 1.—Rorick 
v. Reconstruction Finance Corporation, 
198 So. 494 

Iowa. To accomplish purpose of pro- 
visions of State Constitution that all 
laws of a general nature shall have a 
uniform operation and that the general 

. assembly shall not grant privileges or 
immunities which shall not equally be- 
long to all citizens, it is necessary that 
there be uniformity, not only in rate 
of percentage of taxation, but also in 
rate or percentage of valuation of 
property, which is taken as the base to 
which rate of taxation is to be applied. 


a 
nd, in 
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t.Io rt. 1, § 6; , § 30; 
rt. 8, § 2.—Pierce v. Gree! 

850 Ne Ger : 

Mass. The exemption of taxpayers 
whose tax on single parcel of realty 
does not exceed $1,000 from -statutory 
obligation to pay taxegy assessed before 
taxpayers may be heard on applica- 
tions for abatement of taxes furnishes 
no just ground for complaint by rail- 
road company, on lands of which taxes 
exceeding such sum are assessed, and 
fixing of division line at such sum did” 
not render classification unreasonable 
and arbitrary, if otherwise valid. G.l. 
(Ter.Hd.) c. 59, §§ 64, 65, as amended, 
and § 65B, as inserted by St,.1938, e. 
478, § 1, 2, and § 3; U.S.C.A.Const. 
Amend. 14.—Old Colony R. Co. v. ASs- 
sessors of Boston, 35 N.H.2d 246, 309 
Mass. 439. 

Whether it would have been wiser 
and more expedient for legislature to 
fix dividing line between classes of tax- 
payers subject to and exempt from 
statutory obligation to pay taxes as- 
sessed or half thereof before hearings 
on their applications for abatement of 
taxes at more or less than $1,000 as- 
sessment limit fixed by statute is not 
for Supreme Judicial Court to decide on 
appeal from appellate tax board’s order 
dismissing taxpayers’ appeals thereto 
because of appellant’s failure to make 
such payments, and court cannot 
change such line nor erase it, in ab- 
sence of showing that its location was 
abuse of legislative discretion, unsup- 
ported by reason, and plainly arbitrary 
or intended as hostile discrimination 
against particular class. G.L.(Ter.Hd.) 
ec. 59, 64, 65, as amended, and 
65B, as inserted by St.1938, c. 478, §§ 
1, 2, and § 3.—Old Colony R. Co. v. AS- 
sessors of Boston, 35 N.H.2d 246, 309 
Mass, 439. 
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Ala. The rule of classification of 
statutes dealing with individuals, cor- 
porations, business, or articles handled 
therein, requires a definite statement of 
exemptions and impositions of taxes, 
property and excise, under the taxing 
and police power of the government.— 
City of Birmingham v. Home Ins. Co., 
ne So. 716, denying certiorari 198 So. 

Ariz. In the absence of specific con- 
stitutional provisions the power of the 
state legislature in regard to taxation 
is practically plenary, subject to limi- 
tations that those in like circum- 
stances shall bear like burdens, and 
that a reasonable opportunity shall be 
given to the citizen to be heard at 
every step imposing tax burden upon 
him or his property.—Consolidated 
Motors v. Skousen, 109 P.2d 41, 132 
A.L.R. 1040. 


Ark, The legislature may make 
classification for taxation and for exer- 
cise of police power, and such classifi- 
cations are valid if supported by any 
reasonable basis—Hogue v. Housing 
Authority of North Little Rock, 144 
S.W.2d 49. 


Colo. The provision of Constitution 
requiring uniformity of all taxes re- 
quires only that the same means and 
methods be applied impartially to all 
constituents of each: class, so that it 
operates equally and uniformly upon 
all persons and.corporations in similar 
circumstances. Const. art. 10, § 3.— 
City and County of Denver v. Lewin, 
105 P.2d 854. ‘ 

Conn, The payment of contribptions 
required under the Unemployment 
Compensation Act by employers of five 
or more persons is a proper tax on the 
exercise of the right to employ, and a 
numerical classification of such nature 
is valid. Gen.St.Supp.1939, § 1334e 
et seq.—New Haven Metal & Heating 
Supply Co. v. Danaher, 21 A.2d 383, 
128 Conn. 213. 

The classification prescribed by the 
common control provisions of the Un- 
employment Compensation Act render- 
ing an employer of less than five em- 
ployees subject to the act when the in- 
terests which either own or control such 
employer’s business also own or control 
some other business and the total num- 


_ substantial relation to the object 
_ legislation and is calculated to clo 5 
avenue of tax avoidance, and such he 


; trad Be ee 
_ber of persons employed by bot 
nesses is five or more has a fai 


visions are valid. Gen.St.1939, § : 
et seq.,'and §§ 1335e, 1336e—New — 
ven Metal & Heating Supply C 
Danaher, 21 'A.2d 383, 128 Conn. 
Del.Super. The  constitutionality 
an act under the equal protection of 


law clause of the Federal Constitution — 


and under the provision of the Sta 
Constitution requiring “uniformity o 
taxation” on the same class of subj 
within the territorial limits of the 
thority levying the tax is to be 
mined by the reasonableness o 
classification attempted. U.S.C.A 
Amend. 14; Const.Del. art. 8 
Conard v. State, 16 A.2d 121. : 
_A classification for purpose of t: 
tion, if not purely arbitrary but b 


Ps 


the reasonableness of classificatio 

purpose of taxation can be measu 
and each case must stand on i 
particular facts. Const. Del. ar 
1.—Conard v. State, 16 A.2d 121 
_The Legislature has a broad disc 

tion in the matter of classificatio 
for purpose of taxation, and the courts 
will not assume to review the clas 
cation unless it is clearly arbitr: 


Const.Del. art. 8, § 1—Conard v. BS ee 


16 A.2d 121 


Courts will not assume to substi ute 
their judgment as to what is a rea-— 


sonable and proper classification 
purpose of taxation for the jud 
of the Legislature, or whether the ¢ 
sification is the wisest or best thai 


v. State ex rel. Cass, 198 So. 695. 


Fla. The statute authorizing the 


have its interests represented by t 


on the ground of unreasonable classi 


torney’s fees, since act is a general a 


which applies to all tax certificates in 


the state, and applies to all alike who 


are like situated. Acts 1937, c. 18315, 


§ 1 et seq.—Suits y. Hillsborough Coun- 
ty, 2 So.2d 363. 


Ga. ‘The classification of employers 
for purpose of the Unemployment Com- 
pensation Law must be reasonable and 
have a fair and substantial relation to 


the object of the legislation. Laws 
1937, pp. 842, 848, § 19(g) (, 4); 
Const.Ga. art. 1, § 1, par. 2; U.S.C.A. 


Const. Amend. 14,—Independent Gaso- 
line Co. v. Bureau of Unemployment 
Compensation, 10 §.H.2d 58, 190 Ga. 
613, certiorari denied Bureau of Unem- 
ployment Compensation of State of 
Georgia v. Independent Gasoline Co., 61 
SeCeii5, 

Provision of the Unemployment Com- 
pensation Law including in definition 
of employer any employing unit which 
together with one or more other em- 
ploying units is owned or controlled by 
the same interests, and which, if treat- 


Or 
fei 


state to be made a party defendant and 


cation because of the provision for at Ce 


~~ 


) 


. 


“Ae 
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ed as a single unit with such other 
employing units would be an ‘‘employ- 
er’, violates the ‘equal _ protection” 
clauses of the State and Federal Con- 
stitutions as applied to a corporation 
which does not employ the minimum of 
eight required by the act, but which 
is controlled by one who also owns a 
majority of the stock of another cor- 
poration which must be treated with 
the first as a single unit in order to 
render them subject to the act. Laws 
1937, p. 848, § 19(g) (4); U.S.C.A.Const. 
Amend, 14; Const.Ga, art. 1, § 1, par. 2. 
—Independent Gasoline Co. v. Bureau 
pot. Unemployment Compensation, 10 
-§.E.2d 58, 190 Ga. 613, certiorari de- 
nied Bureau of Unemployment Compen- 


_ sation of State of Georgia v. Independ- 


ent Gasoline Co., 61 S.Ct. 175. 
Ga. The General Assembly has con- 
stitutional authority to classify sub- 


_ jects for taxation, subject to limitation 


that classification must be reasonable, 
natural, and not arbitrary. Const. art. 


7, § 2, par. 1.—¥Forrester v. Edwards, 
15 8.H.2d 851. 
Ind. Legislatures have wide latitude 


setting up classifications in taxing 
‘statutes, but such classifications must 
be reasonable and bear rational rela- 


me 
5s 


tionship to subject-matters with which 


_ they deal.—Benner-Coryell Lumber Co. 

--y. Indiana Unemployment Compensa- 
tion Board, 29 N.H.2d 776. 

Ky. The constitutional provision re- 

- quiring uniformity in taxation does not 

forbid a classification based on rea- 

sonable and natural distinction and it 


i is only where the classification is mani- 


N 


__ without. reasonable basis that a 


festly arbitrary and unreasonable so 
as to exclude one or more of a Flass 
ax 

provision is invalid. Const. § 171.— 
' ‘Davis v. Pelfrey, 147 S.W.2d 723, 285 
Ky. 298. 
Mich. The statute imposing tax on 
each owner of intangible personal prop- 
erty and providing that tax on income- 
producing intangible personal property 
shall be 6 per cent. of the income but 
in no event less than one-tenth of 1 
per cent. nor more than three-tenths 
- of 1 per cent. of the face or par value 
of each item, and that tax on nonin- 
ecome-producing intangible personal 
property shall be one-tenth of 1 per 
cent. of the face, par or contributed 
value does not violate constitutional 


uniform upon the classes upon which 

it operates. Pub.Acts 1939, No. 301, 
§ 2; Const.- art. 10, § 4.—Shivel v. 
~Vidro, 294 N.W. 78, 295 Mich, 10. 

A ‘specific tax is sufficiently uniform 
if all persons in a given class are treat- 
ed alike. Const. art. 10, § 4.—Shivel 
vy. Vidro, 294 N.W. 78, 295 Mich. 10. 

Mich. A specific tax levied under the 
Constitution must not be discrimina- 
tory, but must operate with uniformity 
on all within a given class. Const. art. 
10, § 4.—Miller v. Michigan State Ap- 
ple Commission, 296 N.W. 245, 296 
Mich, 248. 

Minn. The standards of ‘equal pro- 

tection of law’, and of ‘uniformity of 
taxation’ under the state constitution, 
are the same as the standard of equal- 
ity required by the “equal protection 
ot law’. clause of the Fourteenth 
Amendment. Const.Minn. art, 1, § 2; 
U.S.C.A.Const. Amend. 14.—C, Thomas 
Bors Sales System v. Spaeth, 297 N. 


Mo. Under 


constitutional provision 
that taxes shall be uniform upon same 
class of subjects, within territorial 


limits of authority levying the tax, a 
tax is “uniform’’ when it operates 
with same force and effect in every 
place where subject of it is found, 
and word has reference to measure, 
gauge, or rate of the tax, while words 
“same class of subjects’ refer to the 
classification of the subjects of taxa- 
tion for purposes of tax, and “uni- 
formity’ does not mean that same 
rate must be levied upon all subjects, 
but, when subjects are once classified, 
rate must be uniform upon all subjeets 
of same class. Mo.St.Ann.Const. art. 
10, § 3.—City of Cape Girardeau y. 
et} A. Groves Motor Co., 142 S.W.2d 

Ohio App. The Legislature has wide 


provision requiring specific tax to be. 
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range of choice in classifying subjects 

of taxation.—State vy. Fields, Bs N.B.2d 


744. 


Under general power, granted Legis- 


lature by Constitution, to impose taxes, 
it has authority to make law applicable 
to certain persons, facts and circum- 
stances and exempt others from its op- 
eration through proper exercise of its 
right to classify. Const. art. 2, § 1.— 
State v. Fields, 35 N.H.2d 744. 

Okl. In the exercise of the power to 
classify property for purpose of taxa- 
tion, the Legislature is vested with 
wide discretion, subject to the consti- 
tutional provision that taxes shall be 
uniform on the same class of subjects. 
Okl1.St.Ann.Const. art. 10, 5.—Mag- 
nolia Petroleum Co. v. Oklahoma Tax 
Commission, 106 P.2d 829. 

The classification of property under 
the Oklahoma. Freight Car Tax Law 
is not unreasonable or arbitrary be- 
Gause it classifies privately-owned 
freight cars and similar cars owned by 
railroad and express companies sepa- 
rately though both are used for the 


same purpose. 68 OklI.St.Ann. § 791 
et seq.; Okl.St.Ann.Const. art. 10, §§ 
5, 21, 22; U.S.C.A.Const. Amend. 14.— 


Magnolia Petroleum Co. v. Oklahoma 
Tax Commission, 106 P.2d 829. 

Pa. The constitutional requirement 
that all taxes shall be uniform upon 
the same classes of subjects requires 


merely substantial uniformity, since 
absolute equality is impracticable in 
taxation. P.S.Const. art. 9, § 1—Com- 


monwealth v. Southern Pennsylvania 
Bus Co., 15 A.2d 375, 339 Pa. 521. 

Pa.Super. The Act of 1939 author- 
izing school boards of first class dis- 
tricts to reduce salaries from one per 
cent. to five per cent. of compensation 
fixed by law for employees receiving 
$2,500 or more per annum, does not 
violate the section of the state consti- 
tution requiring taxation to be uniform 
on the same class of subjects, since 
there is no ‘tax’? imposed on employees 
by_a school district. 24 P.S. § 571; P. 
S.Const. art. 9, § 1—Walsh v. School 
Dist. of Philadelphia, 19 A.2d 598, 144 
Pa.Super, 321. 

Tenn. Classification for purposes of 
taxation cannot be palpably arbitrary 
and without any reasonable support, 
notwithstanding legislature’s wide dis- 
cretion in the matter. Const. art. 1, 
§ 8; art. 11, § 8—Royal Crown Bot- 
tling Co, of Knoxville y. Stokes, 146 
S.W.2d 838, 

Va. The constitutional requisite of 
“uniformity of taxation’? means that 
all property of the same class shall be 
taxed alike. Const. § 168.—City of 
Hampton vy. Insurance Co. of North 
America, 14 §.BH.2d 396, 177 Va. 494. 

Wash. The provision in Unemploy- 
ment Compensation Act for termination 
of coverage where employers did not 
employ one or more individuals did 
not create an unreasonable distinction 
between employers in the same class so 
as to be violative of ‘‘equal protection” 
elause of Fourteenth Amendment and 
state constitutional provision prohibit- 
ing “special privileges and immunities,” 
notwithstanding that another provision 
of act extended coverage to employers 
of eight or more individuals. Laws 
1937, p. 609, § 19(f), and p. 590, § 
8(b), as amended by Laws 1939, p. 
831, § 6; Const.Wash. art, 1, § 12; 
U.S.C.A.Const. Amend. 14.,—Shelton Ho- 
tel Co, v. Bates, 104 P.2d 478. 

Wash. State Legislature has broad 
discretion in making classification in 
the exercise of its taxing powers.— 
Texas Co. v. Cohn, 112 P.2d 522, fol- 
lowed in Inland Empire Refineries y. 
State, 112 P.2d 541 and Montana Head- 
light Oil Co. v. State, 112 P:2d 541, 

In determining whether in a partic- 
ular case the legislative classification 
for tax purposes is unconstitutional dis- 
tinction between tax laws and regu- 
latory laws must be considered, since 
the Legisiature has broader discretion 
in making classifications for taxation 
than it has for regulation.—Texas Co, 
v. Cohn, 112 P.2d 522, followed in In- 
land Empire Refineries v, State, 112 
P.2d 541 and Montana Headlight Oil 
Co. v. State, 112 P.2d 541. 

Application of the rule, that legisla- 


Texas Co. vy. Cohn, , 
lowed in Inland Empire Refineries y. 
State, 112 P.2d 541 and Montana Head- 
light Oil Co. v. State, 112 P.2d 541. 
That pronounced tax inequality re- 
sults from Classification does not nec- 
essarily affect validity of taxing stat- 
ute if classification is within constitu- 
tional bounds and inequality may be 
carried even beyond the threshold of 
oppression, provided that the tax is 
bona fide and not inherently oppres- 
sive.—Texas Co. v. Cohn, 112 P.2d 522, 
followed in Inland Empire Refineries 
v. State, 112 P.2d 6541 and Montana 
Beadeue Oil, Co. y..,, State? 112, 2P.2d 


W.Va. The assessment of a tax on 
leasehold of city-owned public wharf, 
which lessee operated as a private en- 
terprise for profit, did not result in 
unequal taxation in violation of State 
Constitution and did not deny ‘equal 
protection of law’ in violation of the 
Federal Constitution, where other 
leases pertaining to realty in county 
where in fact assessed, leaseholds or 
franchises of public service corpora- 
tions were assessed, and private leases” 
were taken into consideration by as- 
sessor in fixing the assessment valua- 
tions on realty underlying such private 
leases. Code 1931, 11-3-9, as amended 
by, Acts 1933),) e240) art.- 3x) dss o4 
and 11-3-25, as amended by Acts 1933, 
e., 41, arts 33. 11-611" Const wav ae 
art. 103. U.S:C\A Const. Amend. °1'4.== 
Greene Line Terminal Co. v. Martin, 
10 S.B.2d 901. 

W.Va. The _ constitutional require- 
ment of equal and uniform taxation 
means that as to classes of property, 
businesses or incomes there shall be 
uniformity of taxation and a tax upon 
all business. of the same class, which 
is uniform as to that class of business 
is not unconstitutional. Const. art. 10, 
be teas naipnonnen v. James, 12 S.B.2d 

§ 60 

C.C.A.N.J. The separate classification 
by the state of railroad property for 
taxation was not invalid under state 
and federal Constitutions as a denial of 
“equal protection of the laws.” U.S.C. 
A.Const. Amend. 14.—Central R. Co. of 
New Jersey v. Martin, 115 F.2d 968, re- 
versing 30 F.Supp. 41. 

N.Y.App.Div. The Legislature had 
the power to select and classify indus- 
trial banks as to taxation, so long as 
all in the same class were treated alike, 
without infringing upon any consti- 
tutional right guaranteed by either the 
State or Federal Constitution. Tax 
Law S§ 208 et seq., 219-p et seq._—Mod- 
ern Industrial Bank y. Graves, 21 N. 


¥.S.2d 329, 260 App.Diy. 349, appeal 

denied 22 N.Y.S.2d 534. Appeal eat 
: § 64 

Tex.Civ.App. Notes, bills, bonds, 


ete., are property of owner thereof 
and subject. to constitutional provisions 
as to equality and uniformity of taxa- 
tion and taxation of property in pro- 
portion to its value. Vernon's Ann.St. 
Const. art. 8, § 1.—City of Abilene vy. 
Fryar, 143 S.W.2d 654. 
§ 65 : 

Iowa. Where more than 80 county 
auditors, in computing tax rate, failed 
to deduct from total budget require- 
ments tax to be derived from moneys 
and credits as required by statute, but 
in some of the counties where there 
was a noncompliance with \the statute 
some refunds of the excesses were 
made, the act legalizing the erroneous 
computation, did not violate Constitu- 
tion requiring all laws of a general 
nature to have a “uniform operation” 
and requiring laws for assessment and 


& 


.—Cook v. 


Minn. The provision of the Unem- 
ployment Compensation Law under 
which protection of the law is denied 
to employees who perform services out- 
side of the corporate limits of cities 
of 10,000 population for an employer 
who has paid all contributions due and 
payable for employment during prior 
periods and is not subject to the Fed- 
eral Social Security Act is not void as 
unreasonable legislative classification. 
Mason’s Minn.St.Supp.1938, § 4837-39; 
Mason’s Minn.St.Supp.1940, § 4337-22, 
subd. H(6) (k); Const.Minn. art. 4, §§ 
Boy poh sen anrbsecd, 1; U.S.C.A.Const. 
Amend. 14.—Eldred vy. Division of Em- 
ployment and Security, Department of 
Social Security, 295 N.W. 412. 

N.J. The statute authorizing em- 
ployees of boards of education in school 
districts in counties of first class, not 
otherwise entitled to pensions under 
any other statute, to associate them- 
selves as a corporation for purpose of 
providing a fund for their retirement 
on pension, is not unconstitutional on 
ground that it attempts to set up ma- 
chinery whereby one taxing district 
shall be taxed for benefit of another. 
N.J.S.A, 18:5-68 to 18:5-82, 18:5-76.— 
Board of Education of Montclair v. 
Board of Education Employees’ Pension 
Fund of Hssex County, 17 A.2d 780, 
126 N.J.L. 66, affirming 14 A.2d 783, 
125 N.J.L. 164. 

N.J.Sup. The statute authorizing em- 
ployees of boards of education in school 
districts in counties of first class, not 
otherwise entitled to pensions under 
any other statute, to associate them- 
_selves as a corporation for purpose of 
providing a fund for their retirement 
on pension, is not unconstitutional on 
ground that it attempts to set up ma- 
chinery whereby one taxing district 
shall be taxed for benefit of another, 
N.J.S.A. 18:5-68 to 18:5-82, 18 :5-76.— 
Board of Education of Montclair v. 
Board of Education Employees’ Pension 
Fund of Essex County, 14 A.2d 783, 
125 N.J.L. 164. 

§ 69 Ea 

Cal. The constitutional provision 
that all property in the state shall be 
taxed in proportion to its value pro- 
hibits double taxation of property. 
Const. art. 13, § 1.—Flynn y. City and 
County of San Francisco, 115 P.2d_ 3. 

Duplicate or triplicate taxation levied 
at the same time and for the same pur- 
pose and upon the same property is 
void whether levied according to the 
standard of valuation or benefits, since 
such taxation is destructive of that 
equality and uniformity which the 
Constitution requires for validity of 
every tax.—Flynn vy. City and County 
of San Francisco, 115 P.2d 3. 


Conn. Under section ot statute im- 
posing corporation franchise tax and 
section providing for the same deduc- 
tions as are permissible under the 
Federal Corporation Net Income Tax 
Law except “rent paid” during the in- 
come year, a corporation using only a 
part of rented building and subletting 
the rest could not deduct amount re- 
ceived from subtenant from gross rent 
paid by corporation for the entire 
building in determining “rent paid’ as 
against contention that by disallowing 
such deduction “double taxation” re- 
sulted, since terms of statute were not 
doubtful. Gen.St.Supp.1935, §§ 416c, 
417c, 418c, 419c; 26 U.S.C.A. Int.Rev, 
Code, § 22.—House of Hasselbach v. 
McLaughlin, 18 A.2d 367, 127 Conn. 
507. 

The legislature has the power to 
provide for double taxation, although 
such result will be avoided where 
terms of statute are doubtful.—House 
of Hasselbach vy. McLaughlin, 18 A.2d 
367, 127 Conn, 507. 

Ill. “Double taxation” means taxing 
twice for the same purpose in the same 
year some of the property in the ter- 
ritory in which the tax is laid without 
taxing all of it a second time.—People 


~ ae 


yman v. Adva 
3 N.H.2d 206, 376 Il 

Ky. Notwithstanding uble L: 
tion is not prohibited by Constitution, 
double taxation is against “public pol- 
icy” and is not permitted except where 


Legislature has clearly declared a con- 


trary policy and there is a clear leg- 
islative intent that a double tax may 
be imposed, in whieh case the legisla- 
tive intent will prevail.—City of Louis- 
ville v. Adtna Fire Ins. Co,, 148 S.W.2d 
1074, 284 Ky. 154. 

Minn. The receipts of an express 
company from “transfer” and “pick- 
up and delivery” services rendered to 
railroads under contract must be in- 
cluded in the express company’s gross 
earnings for taxation under the express 
company gross earnings tax law, 
though the receipts are received by the 


“express company from a railroad which 


paid a gross earnings tax measured by 
a percentage of all of the railroad’s 
earnings, as against contention that 
such taxation constituted “double tax- 
ation’, and was a violation of “equal 
protection of the law” clauses of the 
state and federal constitutions. Ma- 
son’s Minn.St.1927, §§ 2261-2267, 2269; 
Mason’s’ Minn.St.Supp.1940, § 2268; 
Const.Minn, art. 1, § 7;--U.S.C.A.Const. 
Amend. 14.—State v. Railway Express 
Agency, 299 N.W. 657. 

Minn. Taxes paid by express com- 
pany under the express 
gross earning tax law covered only 
such. taxes as might have- been as- 
sessed against express company had 
its taxes been assessed ad valorem in- 
stead of being measured by its gross 
earnings, and hence one who leased to 
the express company a building used 
by the express company was not ex- 
empted from paying ad valorem taxes 
on the realty on ground that property 
was subjected to ‘double taxation’. 
Mason’s Minn.St.Supp.1940, § 2268— 
State vy. Fawkes, 299 N.W. 666. 

N.D. The levy of special assess- 
ments based upon benefits and a sub- 
sequent general levy to take care of de- 
ficiencies in special assessment funds 
does not constitute unconstitutional 
“double taxation” as against those tax- 
payers who have paid their special 
assessments. Comp.Laws 1913, § 3716, 
as amended; Const.N.D. § 13; U.S.C.A. 
Const. Amend. 14.—Marks vy. City of 
Mandan, 296 N.W. 39. 

Pa.Super. ‘Double taxation” is the 
imposition of the same tax, by the same 
taxing power upon the same subject 
matter.—City of Philadelphia v. Heinel 
Motors, 16 A.2d 761, 142 Pa.Super. 493. 

Pa.Com.Pl. The so-called rule against 
double taxation is, in Pennsylvania, 
merely one of statutory construction 
and not a principle of constitutional 
law.—Appeal of Pennsylvania Co., 40 
D. & C. 489. 

S.C. The fact that South Carolina 
corporation, all of whose capital stock 
and bonds were owned by a Virginia 
corporation, which was therefore ulti- 
mate beneficiary of South Carolina cor- 
poration’s income, was held liable for 
South Carolina income tax on the pro- 
portionate share of rentals received by 
the Virginia corporation under a lease 
of various railroad proper igs) includ- 
ing property of South 
ration situated in South Carolina, did 
not constitute “double taxation’, Code 
1932, § 2440(a).—Carolina, C. & O. Ry. 
of South Carolina v. South Carolina 
Tax Commission, 15 S§.H.2d 764, 197 
S.C. 529. 

Tenn. The inheritance tax law and 
gift tax law must be construed in “pari 
materia”, and as so construed do not 
bring about ‘double taxation.” Code 
1932, § 1259 et seq.; Pub.Acts 1939, ¢. 
137, § 21—Baker v. McCanless, 151 S. 
W.2d 1082, 177 Tenn. 571. 
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Vt. The statute imposing income tax 
on fiduciaries and making tax a charge 
against estate or trust is not objection- 
able as “double taxation’ as applied 
to taxation of an estate which was ad- 
ministered by testamentary trustee in 
another state. P.L. 872, subd. 2, 873, 
874, 883, 918.—First Nat. Bank of Bos- 
ton v. Harvey, 16 A.2d 184. 


companies 


arolina corpo- - 


vision requiring all property 
taxed in proportion to its value. 


added by St.1939, 
Const; art. 4, $31 
Garvey y. Byram, 106 

Colo. C 
to value has no direct relation to | 
ods prescribed for appraising and a 


bs 


sessing property, and is satisfied b 


and true value of property.—City 
gts of Denver y. Lewin, 105 


Fla. When the state has pow 
tax, such taxation may be by me 
of excise or by ad valorem levies 
just valuation of property as th 
provides. Const.Fla. art. 9, § 1; 
C.A.Const. Amend. 14.—Wood vy. 
8 So.2d 490 “| 


a 
pa: 


tles, 13 S.H.2d 781, 191 Ga. 781. 
The assessment of taxpayer’s ¢¢ 
porate stock at 50 per cent. of its tru 
value, while similar property of 
persons was systematically assesse 
15 per cent. of its true value, Vv 
void as denying to taxpayer “eqi 
protection of the law” guaranteed — 
Federal Constitution. U.S.C.A.Co 
Amend. 14, § 1—Montgomery vy. Su 
tles, 13 S.H.2d 781, 191 Ga. 781, 
Ill, A tax assessment whi ¢ 
criminates against a taxpayer vi @: 
the constitutional requirement that | 
taxpayer shall pay a tax in proporti 
to the value of his property. § 
Hurd Stats.Const. art. 9, 1.— 
v. Commonwealth Edison Co., 32 
2d 902, 376 Ill. 70 i ene 
Mich. The statute imposing tax 
each owner of intangible personal pro 
erty and providing that tax on income 
producing intangible personal property 
shall be 6 per cent. of the income, but 
in no event less than one-tenth of 
per cent. nor more than three-tenths 
of 1 per cent. of the face or par valu 
of each item, and that tax on nonin- 
come-producing intangible personal 
property shall be one-tenth of 1 pe 
cent. of the face, par or contribu 
value, does not violate constitutional 
provision requiring assessment of prop 
erty at its cash value. Pub.Acts 1939. 
No! 301, <§ 2: \Constivartsa10ismen 
Shivel v. Vidro, 294 N.W. 78, 295 Mi 
10. Ae 


a 
The constitutional provision requir 
ing property to be Assessed at its cash 
value relates to assessments upon the : 
rate basis determined under provisions — 


of Constitution regarding ad valorem 


N.W. 78, 295 Mich. 10. , 
A specific tax need not be propor- 
tional to the value of the thing taxed. >: 
Const. art. 10, 5 14.—Shivel vy. Vidro, 
294 N.W. 78, 295 Mich. 10. Pes 
Ohio App. The constitutional provi- 
sion that land and improvements there- 
on shall be taxed by uniform rule ac- 
cording to value is inapplicable to leg- 
islature’s constitutional right to impose 
excise and franchise taxes. Const. art. 
12, §§ 2, 10.—State vy. Fields, 35 N.H.2d 
744 


Okl. The Oklahoma Freight Car Tax 
Law imposing a tax equivalent to 4 
per cent. of the gross earnings of a 
freight car within the state does not 
burden “interstate commerce’ in viola- 
tion of the Federal Constitution, since 
though the act levies a “property tax,” ; 
it does not levy an ‘ad valorem tax 
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in violation of the section of the Con- 
_ stitution limiting, with certain excep- 
tions, taxes on ad valorem basis in any 
one year to a specified millage, but 

_ the act is a substitute for, and in lieu 
of, ad valorem taxes on freight cars. 68 
 OkLSt.Ann. § 791 et seq.; OkI.St.Ann. 

Const. art. 10, § 9.—Magnolia Petroleum 
~ Co. vy. Oklahoma Tax Commission, 106 
P.2d 829. 

_ ex.Civ.App. Notes, bills, bonds, etc., 
are property of owner thereof and sub- 
ject to constitutional provisions as to 
equality and uniformity of taxation and 
taxation of property in proportion to its 
value, Vernon’s Ann.St.Const. art. 8, § 
1.—City of Abilene v. Fryar, 143 S.W. 
2d 654. 

- Tex.Civ.App. The constitutional pro- 
vision that all property other than mu- 

Rote eo shall be taxed in proportion to 


its value which shall be ascertained as 
may be provided by law is ‘‘mandato- 
ry’, and with requirement of due proc- 
ess, forms the starting point of any 
- inquiry into question whether any 
roperty has been arbitrarily assessed. 
ernon’s Ann.St.Const. art. 8, § 1.— 
Harlingen Independent School Dist. v. 
Dunlap, 146 S.W.2d 2385, error re- 
fused. 
The word “value” within constitu- 
onal provision that all property other 
than municipal shall be taxed in pro- 
portion to its value ascertainable by 
provisions of law means the reason- 
“pple cash market value of property and 


‘property has a market value, that 
lue is controlling and exclusive for 
taxation purposes, and precludes a re- 
_psort to the “intrinsic value” theory. 
- -Vernon’s Ann.St.Const. art. 8, § lL— 
Harlingen Independent School Dist. v. 
Dunlap, 146 .W.2d 2385, error re- 
_ fused.” 


a § 91 
Oki. The Oklahoma Freight Car Tax 
Law imposing a tax equivalent to 4 per 
‘cent. of the gross earnings of a freight 
car within the state does not burden 
nterstate commerce” in violation of 
e Federal Constitution, since, though 
| the act levies a ‘property tax,’’ it does 
not levy an ‘‘ad valorem tax’’ in viola- 
tion of the section of the Constitution 
Me limiting, with certain exceptions, taxes 
on ad valorem basis in any one year to 
a specified millage, but the act is a 
substitute for, and in lieu of, ad va- 
_ lorem taxes on freight cars. 68 Okl. 
 St.Ann. § 791 et seq.; Okl.St.Ann.Const. 
art. 10, § 9.—Magnolia Petroleum Co. 
- v. Oklahoma 106 


Tax Commission, 
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* 
 5-mill constitutional limit for county 
_-—-~‘purposes, tax levy being in excess of 
§ mills for county purposes was void, 
anda sale of land for such a tax was 
void for want of power to sell.—Smart 
v. Alexander, 144 S.W.2d 265. 


sR Fla. When the state has power to 
tax, such taxation may be by means 
of excise or by ad valorem levies upon 
just valuation of property as the law 


provides. Const.Fla. art. 9, § 1; U.S. 
ae A.Const. Amend. 14.—Wood y. Ford, 
y 3 So.2d 490. 


Re Ind, The taxes imposed by state Un- 
p employment Compensation Law are ‘ex- 
cise taxes’ and not “property taxes” 
within constitutional provision for uni- 
form and equal rate of assessment and 
taxation. Burns’ Ann.St.Supp. § 52- 
a50ue et. seq.; Const. art. 10; § 1 
Benner-Coryell Lumber Co. y. Indiana 
Unemployment Compensation Board, 29 
N.E.2d 776. 

Pa.Com.Pl, Although the unemploy- 
ment compensation law, 43 P.S. § 751 
et seq., provides in form for a payment 
‘ of “contributions,” such enforced econ- 
: tributions are in reality excise taxes on 

the right to employ.—Commonwealth y. 
Perkins, 50 Daupbh. 18. 

Pa.Com.Pl. ‘he correct rule igs that 
the State may levy a tax for the privi- 
lege of doing business within its bor- 
ders, that the tax may be measured 
by a base which includes property 
which itself may be immune from tax- 


apm bia bu 


“Hd. 1393, 
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ation, and that such a tax transg 
no State or Federal constitutional pro- 
hibitions so long as it lays no direct 
burden on interstate or foreign com- 
merce.—Commonwealth y. Bayuk Ci- 
gars, Inc., 50 Dauph. 243. 

Since tax is a franchise or privilege 
tax, the value of the imported tobacco 
stored in United States bonded ware- 
houses in Pennsylvania, in the original 
packages, is properly included in the 
numerator of the first allocation frac- 
tion, and the Act in so providing, and 
the settlement in so doing, do not 
transgress either the imports or com- 
merce clause of the Constitution of the 
United States.—Commonwealth v. Bay- 
uk Cigars, Ine., 50 Dauph. 243. 

The statute does not tax imports, 
payroll or gross receipts. It taxes net 
income, In measuring the tax, use is 
made of three allocation fractions in- 
volving the disputed items. Being a 
tax for the privilege of doing business 
within this Commonwealth, and the 
defendant being engaged in intrastate 
commerce here, the tax may be so 
measured without violating any Federal 
Constitutional prohibitions —Common- 
si eae v. Bayuk Cigars, Inc., 50 Dauph. 

Tex. The provision of the Unem- 
ployment Compensation Act requiring 
employers coming within its terms to 
make certain contributions constitutes 
the act a “taxing statute’, and such 
contributions are in the nature of ‘“‘ex- 
cise taxes’, Vernon’s Ann.Civ.St. arts. 
5221b—1 to 5221b—22,.—Friedman v. 
American Surety Co. of New York, 151 
S.W.2d 570. 


W.Va. Under the Unemployment 
Compensation Law provision requiring 
an employer to make payments to the 
unemployment compensation fund, pay- 
ments constitute an “excise tax” with- 
in the constitutional power of the 
Legislature, Code 1987, 21A-5-4.— 
Christopher v. James, 12 S.E.2d 813. 


Wis. The State of Wisconsin has ju- 
risdiction to levy an excise tax upon 
the privilege of declaring and receiving 
dividends out of income earned within 
the state, even though the dividend is 
declared under the laws of a foreign 
state and the transaction of declaring 
the dividend took place within the for- 
eign state where disbursement was 
made. St.1939, § 71.60.—J. C. Penney 
Co. v. Wisconsin Tax Commission, 298 
N.W. 186, 238 Wis. 69, 134 A.L.R. 908, 
conforming to mandate State of Wis- 
consin v. J. C. Penney Co., 61 S.Ct. 
246, 311 U.S, 485, 85 L.Hd. 267, 130 
A.L.R. 1229, reversing J. C. Penney Co. 
v. Wisconsin Tax Commission, 289 
N-W.. 677, 2383 Wis. 286,126 (A-L:R. 
1333, certiorari granted State of Wis- 
consin vy. J. C. Penney Co., 60 S.Ct. 
1076, 310 U.S. 618, 84 L.Wd. 1392, re- 
hearing denied 61 S.Ct. 444, 312 US. 
712, 85 L.Ed. —, conforming to man- 
date State of Wisconsin v. Minnesota 
Mining & Mfg. Co., 61 S.Ct. 253, 311 
U.S. 452, 85 L.Ed. 274, reversing Minn- 
esota Mining & Mfg. Co. v. Wisconsin 
Tax Commission, 289 N.W. 686, 233 
Wis. 306, certiorari granted State of 
Wisconsin v. Minnesota Mining & Mfg. 
Con 60sS Cr. Lora SlOLU SOLO esate 

rehearing denied 61 S.Ct. 
444, 312 U.S. 712, 85 L.Ed. —, con- 
forming to mandate State of Wiscon- 
sin v. F. W. Woolworth Co., 61 S.Ct, 
395, 311 U.S. 622, 85 L.Ed. —, revers- 
ing F. W. Woolworth Co. v. Wisconsin 
Tax Commission, 289 N.W. 685, 233 
Wis. 305, certiorari granted State of 
Wisconsin v. F. W. Woolworth Co., 60 
§.Ct. 1076, 310 U.S. 619, 84 L.Hd. 1393, 
rehearing denied 61 S.Ct. 444, 312 U, 
§. 711, 85 L.Hd. —. 

Under statute imposing an excise tax 
for the privilege of declaring and re- 
ceiving dividends out of income derived 
from property located and _ business 
transacted in the state, provision that 
in the absence of proof to the contrary 
dividends shall be presumed to have 
been paid out of earnings attributable 
to the state for the year immediately 
preceding the payment of the dividend, 
creates a rebuttable presumption within 
the power of the Legislature to create, 
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dence reb 
1939, § Care ( 
v. Wisconsin Tax Commission, 298 N._ 
W. 186, 238 Wis. 69, 134 A.L.R. 908, 
conforming to mandate State of Wis- 
consin v. J. C. Penney Co., 61 S.Ct. 246, 
311 U.S. 435, 85 L.Ed. 267, 130 A.L.R. 
1229, reversing J C. Penney Co. v. Wis- 
consin Tax Commission, 289 N.W. 677, 
233 Wis. 286, 126 A.L.R. 1333, certiorari 
granted State of Wisconsin v. ier 


Penney Co., 60 S.Ct. 1076, 310 U. 
84 L.Ed. 1392, rehearing denied 61 S$ 
Ct. 444, 312 U.S. 712, 85 L.Ed. —, 
conforming to mandate State of Wis- 
consin v. Minnesota Mining & Mfg. Co., 
61 S.Ct. 253, 311 U.S. 452, 85 L.Ed. 
274, reversing Minnesota Mining & Mfg. 
Co. v. Wisconsin Tax Commission, 289 
N.W. 686, 233 Wis. 306, certiorari 
granted State of Wisconsin v. Minne- 
sota Mining & Mfg. Co., 60 S.Ct. 1077, 
310 U.S. 619, 84 L.Ed. 1393. rehearing 
denied 61 S.Ct. 444, 312 U.S. 712, 85 
L.EA.—, conforming to mandate State 
of Wisconsin v. F. W. Woolworth Co., 
61 S.Ct. 395, 311 U.S. 622, 85 L.Wd. 
—, reversing F. W. Woolworth Co. v. 
Wisconsin Tax Commission, 289 N.W. 
685, 233 Wis. 305, certiorari granted 
State of Wisconsin v. F.W. Woolworth 
Co., 69 S.Ct. 1076, 310 US. 619, 84 L. 
BEd. 1393, rehearing denied 61 S.Ct. 
444, 312 U.S. 711, 85 L.Ed. —. 
§ 118 

Ark. Under statute prescribing in- 
come tax rates and that “The above 
provided rates shall apply to the in- 
come tax year of 1941’, words “income 
tax year’ in the absence of express 
words showing that retroactive effect 
was intended could not be construed to 
apply to 1940 income. Laws 1941, Act. 
129, § 2(C); Pope’s Dig. § 14025, 
subds. 11, 12, § 14027.—Hardin v. Fort 
Smith Couch & Bedding Co., 152 S8.W. 
2d 1015. 

Ky. The state income tax statute 
was not intended to embrace retroac- 
tively any of the rights or obligations 
dealt with therein, and all provisions 
of the act should have a prospective op- 
eration, Acts 1936, 3d Hx.Sess., ec. 7.— 
Bigelow v. Reeves, 149 S.W.2d 499, 285 
Ky. 831. ; 

La. The income tax law of 1936 had 
no application to taxable income for 
the year 1934. Act No. 143 of 1936.— 
Rathborne v. Collector of Revenue, 200 
So. 149, 196 La. 795. 

Ohio App. The rights of parties with 
respect to taxes for the year 1931 were 
determined by a construction of  stat- 
ute which became effective July 6, 
1931, Gen.Code, §§ 5323, 5370.—Shin- 
nick v. Dunn, 35 N.H.2d 783. 

The determination of proper basis 
for 1931 taxes was not affected by 
amendment to statute which did not 
become effective until July, 1933. Gen. 
Code, § 5370.—Shinnick v. Dunn, 35 N. 
BH.2d 783. 

Wash. The words “one or more” in 
1939 amendment to Unemployment 
Compensation Act, providing for ter- 
mination of coverage where employer 
did not employ one or more individu- 
als, would not be construed to mean 
“eight or more,’ notwithstanding that 
Governor vetoed another provision of 
1939 amendment extending coverage of 
act to employers employing one or 
more individuals, so that ‘after the 
1939 amendment the act provided com- 
pulsory coverage for employers of eight 
or more individuals and for termination 
of coverage only where employers did 
not employ one or more individuals. 
Laws 1937, p. 609, § 19(f), and page 
590, § 8(b), as amended by Laws 1939, 
p. 831, § 6—Shelton Hotel Co. vy. 
Bates, 104 P.2d 478. 

Wash. Where 1937 statute providing 
that fish products while being held in 
a storage warehouse awaiting trans- 
portation to points without the state 
should be considered to be property in 
transit and nontaxable if not in stor- 
age longer than six months was re- 
pealed b 1939 statute which pro- 
vided that it should not have the effect 
of terminating or modifying any rights 
accruing before the passage of the act, 
and provided that statute applied to 


ebutting it i bs Par 
71.60, § 3(4).—J. C. Penney Co. 
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transit and nontaxable if not in stor- 
age longer than six months was re- 
pealed by the 1939 statute which pro- 
vided that it should not have the ef- 
fect of terminating or modifying any 
rights accruing before the passage of 
the act, provision of the 1939 statute 
that “this act shall apply to the as- 
sessment of property for taxation for 
the year 1939’ did not have effect of 
taking away any exemptions which 
might have accrued prior to the effec- 
tive date of the 1939 statute, since if 
such result had been intended, legisla- 
-ture would not have inserted provision 
preserving rights accruing before the 
passage of the 1939 statute. Laws 
1937, c. 58, § 1 et seq., and § 2; 
1939, ec. 67, § 1 et seq., and § 5.—Proe- 
ter & Gamble Co. v. King County, 115 
P.2d 962. 
§ 119 


Pa.Com.Pl. Personal property of a 
nonresident held by a resident trustee 
for nonresident beneficiaries after the 
effective date of the Act of April 30, 
1929, P.L. 871, 72 P.S. § 4821, is ex- 
empt from personal property tax under 
the Act of June 17, 1913, P.L. 507, re- 
gardless of whether such property was 
received by the trustee before or after 


the effective date of the act.—Ingersoll 


v. City of Philadelphia, 37 D. & C. 643. 
121 


Cal. Generally, statutes govern in 
tax controversies._San Diego Trust & 
Savings Bank v. San Diego County, 105 
Pi2d 94, pak 96° Pod id ote 

3 


Cal.App. Where original unemploy- 
ment insurance act was based on theo- 
ry that employer must be engaged in 
business for at least 13 weeks before 
he is subject to the tax and the amend- 
ment fixed period at 20 weeks, it must 
be assumed that legislature did not in- 
tend to impose a tax upon the pay roll 
where the employer had not been en- 
gaged in business less than 13 weeks 
‘in the one case and 20 weeks in the 
other. St.1935, p. 1228, § 9(b) (2); St. 
1937, p. 2055, § 9(a).—California Em- 
ployment Commission y, Arrow Mill 
Co., 114 P.2d 727. 

Where original unemployment insur- 
ance act was based on theory that em- 
ployer must be engaged in business for 
at least 13 weeks before he is subject 
to the tax and employer began busi- 
ness on August 16, 1938, or some eleven 
days prior to time when amended un- 
employment insurance act became ef- 
fective which required that employer 
be engaged in business for 20 weeks 
before being subject to tax, employer 
was subject to no tax for year 1938. 
St.1935, p. 1228, § 9(b) (2); St.1937, p. 
2055, § 9(a).—California Employment 
Commission v. Arrow Mill Co., 114 P. 
2a 727. 

Conn. The primary object of the 
Unemployment Compensation Act is to 
relieve against the distress of unem- 
ployment, and the imposition of the 
tax upon employers is incidental. Gen. 
St.Supp.1939, § 1334e et seq.—New Ha- 
ven Metal & Heating Supply Co. v. 
Danaher, 21 A.2d 383, 128 Conn, 213. 

Conn. Evidence that plaintiff corpo- 
ration originally owned and conducted 
both a plumbing and a paint business, 
that after plaintiff sold the latter busi- 
ness to partners no change was made 
in the name, location or employees of 
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Ga.App. Where operator of barber- 
shop leased space in shop to barbers 
under lease contracts whereby barbers 
furnished own equipment and paid op- 
erator 40 per cent. of their collections, 
and contracts showed that barbers 
were not free from control by operator 
over performance of their services, and 
that services were not outside usual 
course of business or place of business 
for which services were performed, and 
that barbers were not customarily en- 
gaged in independently established 
business, remaining 60 per cent. re- 
ceived by barbers was ‘“‘wages’” within 
unemployment: compensation act and 
operator was liable for contributions 
under the act. Laws 1937, p. 806, as 
amended by Laws 1937-1938, Ex.Séss., 
p. 356; Laws 1937, p. 844, § 19(h) (6): 
p. 847, § 19(n).—Young v. Bureau of 
Unemployment Compensation, 10 S.B. 
2d 412. \ 

Ind. The term “employing unit’, in 
state Unemployment Compensation Law 
defining “employer” as any employing 
unit which, with one or more other 
such units, is owned or controlled by 
same interests, is broad enough to in- 
elude individuals and co-partnerships, 
as well as corporations, and in some 
instances may also embrace trustees, 
personal representatives of estates, and 
receivers, Burns’ Ann.St.Supp. § 52- 
1502(g) (4).—Benner-Coryell Lumber 
Co. v. Indiana Unemployment Compen- 
sation Board, 29 N.H.2d 776. 

Ind. Under the Unemployment Com- 
pensation Law provision in effect that 
if tax imposed by Federal Social Se- 
curity Act shall for any cause become 
inoperative the provision of the state 
law shall likewise become inoperative, 
and federal statute providing that no 
tax shall be assessed or collected or 
paid into Treasury of the United 
States on account of an insolvent bank, 
which tax shall diminish the assets 
necessary for full payment of all de- 
positors, a trust company in receiver- 
ship was not liable for unemployment 
contributions. Federal Social Security 
Act, § 901 et seq., 42 U.S.C.A. § 1101 
et seq.; Acts 1936, Sp-Sess., c. 4, § 
23)2)t4l'2) CU. S.C7A. 570.—State ex rel. 
Department of reasury v. Scheu- 
mann, 31 N.H.2d 632. 

Iowa. Where plaintiff operated a 
taxicab business under oral arrange- 
ment with drivers whereby plaintiff 
furnished cabs, oil, switchboard serv- 
ice, a city license to operate cabs, and 
insurance on drivers protecting the 
public, and drivers furnished gasoline 
and paid plaintiff $3 for each 12-hour 
period that cabs were in use and re- 
tained as their compensation all sums 
collected from passengers in excess of 
the $3 and cost of gasoline, and plain- 
tiff dictated which shift drivers should 
have and discharged those whose serv- 
ices were unsatisfactory, an “employer 
and employee relationship,” rather than 
a “bailor and bailee relationship,” ex- 
isted between plaintiff and drivers, not- 
withstanding that drivers could refuse 
calls and use cabs for personal use, 
and plaintiff was liable for contribu- 
tions under Unemployment Compensa- 
tion Act. Code 1939, §§ 1551.13, subd. 
A.1, 1551.25, subd. G.1, 6, M.—Kaus v. 
Unemployment Compensation Commis- 
sion, 299 N.W. 415, 230 Iowa 860. 


Minn. A public cemetery corporation 
which was not operated for profit was 
not a “charitable corporation’ within 
the meaning of the provision of the 
Unemployment Compensation Law, pro- 
viding that the term “employment’” as 
used therein shall not include services 
performed in the employ of a corpora- 


vided the equipment and capital, 
acted as manager with a salary of $5,-— 
000 per year, and that the other part 

ners were not permitted to draw « 
the firm’s account except for time 
tually devoted to work, sustained find 
ing that decorator was liable as an em- — 
ployer for contributions to the 2 ela 
ployment insurance fund based on e: f 
ings of the painters, on ground tha 
valid partnership was not formed. Part 
nership Law, § 11(4) (b).—Seott v. Mil 
ler, 22 N.Y.S.2d 981, 260 App.Div. 4 

N.Y.App.Div. Where trucking 

ration covered by Unemployment 
surance Law transferred its truce 
corporation’s president who was : 
ferred creditor under chattel m 
covering the trucks, and went 
business, and partnership was o 
ized by président with a former eI 
ployee, and three other employees — 
corporation were hired by partners. 
which did not have four employees, 
partnership was not a “successor’ 
the corporation and hence was not 
ble for unemployment insurance con-— 
tributions. Labor Law, § 50 Ree 


—Wiener v. Miller, 29 N.Y. 
262 App.Div. 924. t 4 
N.Y.Sup. The theory of the la 
that all property is taxable excep 
case where the use of property is 
signed to minimize governmental ex 
penses.—People ex rel. Pierpont Mor 
gan Library v. Miller, 29 N.Y.S.2d 445. 
N.C. The legislature, in enacting the 
Unemployment Compensation Ac 
not confine taxable ‘employment’ te 
lation of master and servant as . 
nized at common law. Code 1939, | 
8052(1) et seq.—Unemployment Co 
pensation Commission v. National I 
Ins. Co., 14 S.H.2d 689, 219 N.C, 57 
A life insurance company which 
pointed general agent with power to 
appoint subagents, but which retained — 
power to disapprove appointments o Me 
subagents and power to control manne 
in which they conducted business, w: 
an “employer” within the Unemploy- 
ment Compensation Act, and hence lia 
ble for contributions under such Ae 
Code 1939, § 8052(19) (g) (6) (A-C) 
Unemployment Compensation Commis- 
sion v. National Life Ins. Co.,14S.H.2d 
689; 219 N.C. 576. : 


rh 
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taxation, 
definitions 


Pub.Laws 1939, ec. 27.—Unemploymen 
Compensation Commission vy. J. 

Willis Barber & Beauty Shop, 15 §S. 
2d 4, 219 N.C. 709. meter 

Pa.Super. Every owner of _ realt 
holds it subject to the paramount sov- | 
ereign power of the commonwealth to 
subject it to the burden of taxes and if 
need be to enforce collection thereof by 
sale of land, and an owner is power- 
less to divest his land of tax burden : 
except by payment of taxes.—Day v. — 
Ostergard, 21 A.2d 586. i 

S.C. Generally, ‘residence’ for the — 
purpose of voting is the same in kind | 
as that required to make one liable for 
a personal tax.—Phillips v. South Caro- 
lina Tax Commission, 12 S.H.2d 13, 195 
S.C. 472. 

Tenn. Consignees of oil company 
distributing products ef company on a 
wholesale basis under a written con- 
tract were “independent contractors”, 
and not “employees” of company, and 
hence neither they nor their employees 
were liable for contributions under the 
Unemployment Compensation Law, in 
view of provisions of contract, inciud- 
ing provision making consignees’ earn- 
ings dependent on amount of their 
sales, and provision requiring Con- 
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signees to bear all expenses of opera- 

- tion, including wages paid to their em- 

i ployees. Williams’ Code, § 6901.19(g) 

(4, '6).—Texas Co. v. Bryant, 152 S.W. 
: 2d 627. k 

Tex. Where first partnership was 

- eomposed of A, B, and C, and was in 

the active and exclusive control of C, 

; and second partnership was composed 

of A, B, C, and D, and was in the ac- 

: _ tive and exclusive control of D, and 

’ the third partnership was composed of 

j , B, C, and BH, and was in the active 

: and exclusive control of BH, and no one 


a 


-— 


of the partnerships employed as many 
as eight employees, but the three part- 
_nerships together employed more than 
eight employees, the partnerships were 
neither “owned”, nor “controlled” by 
a the same interest within meaning of 
provision of the Unemployment Com- 
pensation Law that where employing 
units are owned or controlled by the 
same interests and together employ 
-,. eight or more employees, they consti- 
tute an “employer” and are_liable for 
contributions under the act. Vernon’s 
| Ann.Ciy.St. art. 5221b—17(e) (f), (1, 
; 4), 5221b—22.—Texas Unemployment 
Compensation Commission yv. Bass, 151 
 $.W.2d 567, affirming Carpenter v. 
Bass, 142 S.W.2d 406. 

- Under the provision of the Unemploy- 
‘ment Compensation Law that where 
employing units are owned or con- 
trolled by the same interests and to- 
gether employ eight or more employees, 
i} they constitute an employer and are 
liable for contributions under the act, 
the “control” referred to is that con- 
trol which may be exercised by legally 
enforceable means or otherwise and 
does not refer to the control that 


ployment ! 
v. Bass, 151 S.W.2d 567, affirming Car- 
- penter v. Bass, 142 S.W.2d 406. 


Tex.Civ.App. Where three partners 
+ were common to and constituted a ma- 
jority of members of each of three 

partnerships operating drug stores in 
each of which less than eight persons 
were employed, but contracts creating 
partnerships vested exclusive control 
of affairs of each partnership in its 
managing partner, so that there could 
be no resumption of control by any of 

other partners without working a dis- 
‘solution of partnership, there was an 
absence of “control” such as was _nec- 
essary to constitute three partners 
“employers”, subject to tax imposed 
_by unemployment compensation statute. 
- YVernon’s Ann.Ciy.St. art. 5221b—17(f) 
(1, 4).—Carpenter yv. Bass, 142 S.W.2d 
406, error granted. 


Be). Under unemployment compensation 
statute defining an ‘employer’ as one 
which owns or “controls” one or more 
Be) Ouner employing units and which, if 
i treated as a single unit with such 
= other ec mloying unit, would be an em- 
ployer, the verb “controls” is not-used 
| in reference to the subject matter in 
j different senses so as to require one 

meaning to be distinguished by the 

term “ultimate control’. Vernon’s 
“ Ann.Ciy.St. art. 5221b—17(f) (1, 4).— 
Carpenter v. Bass, 142 S.W.2d 406, er- 
ror granted. 


Tex.Civ.App. A _ secretary-treasurer, 
who was paid no salary by corporation 
and received no remuneration for her 
services and had no contract of hire 
i with corporation and did not regularly 
, attend office of corporation, but who 
4 ‘ went to office on some occasions and 

was available at all times to fulfill of- 
fice of secretary-treasurer if her gserv- 
: ices aS such were needed, was not ‘in 
; employment” of corporation within 
+ Unemployment Compensation Act, and 
hence corporation was not liable for 
f unemployment compensation tax, where 
exclusion of secretary-treasurer_ re- 
duced number of employees to less 
than eight. Vernon’s Ann.Civ.St. arts. 
§221b—5(a), 5221b—17(f)(1), (g)(1), 
(o).—State v. Kenyon, Inc., 153 S.W.2d 
195 


The requirement of Unemployment 
Compensation Act, that persons en- 


TAXATION 


titled to receive benefits under the act 


must have earned wages during certain 
periods before such persons are en- 
titled to receive unemployment compen- 
sation payments, indicated that officer 
of corporation receiving no wages, sal- 
ary, nor remuneration, was not intend- 
ed to be included in determining the 
number of persons ‘in employment” of 
corporation so as to require such cor- 
poration to pay the compensation tax 
required by the act. Vernon’s Ann. 
Civ.St. arts. 5221b—2(d), 5221b—5(a), 
5221b—17(f)(1), (g)(1).—State v. Ken- 
yon, Inc., 3 S.W.2d 195. 

In determining whether eight per- 
sons are “in employment” of employer 
so as to require employer to pay unem- 
ployment compensation tax, rules and 
tests in Unemployment Compensation 
Act for determining whether employee 
is in employment are applicable to of- 
ficer of corporation. Vernon’s Ann.Ciy. 
St. arts. 5221b—5(a), 5221b—17(f) (1), 
(g) (1), (0) —State v. Kenyon, Inc., 153 
S.W.2d 195. 


Under Unemployment Compensation 
Act, an officer of corporation receiving 
wages or acting under contract of hire 
is “in employment” of corporation, and 
entitled to be counted as one of the 
employees in determining whether 
eight persons are in employment of em- 
ployer so as to require employer to pay 
unemployment compensation tax, and 
Unemployment Compensation Commis- 
sion cannot by a rule make an em- 
ployee of an officer who receives no 
wages or remuneration for services 
rendered. Vernon’s Ann.Ciy.St. arts. 


5221b—9, 5221b—17(f) (1), (g) (1).— 
State v. Kenyon, Inc., 153 8.W.2d 195. 
The regulation of Unemployment 


Compensation Commission, which seeks 
or attempts to make an officer of a 
corporation who receives no remunera- 
tion an employee and necessary to be 
counted in determining whether or not 
the corporation is an employer sub- 
ject to tax as that term is used in the 
Unemployment Compensation Act, is 
void and unenforceable. Vernon’s Ann. 
Civ.St. arts. 5221b—9, 5221b—17(f) 
(1), (g) (1).—-State v, Kenyon, Inc., 153 
S.W.2d 195, 


§ 129 
Pa, An owner of. real estate cannot 
escape liability for taxes by transfer- 
ring registered title to another where 
owner retains the beneficial interest to 


himself.—Great Oak Building & Loan’ 


Ass’n_ v. Rosenheim, 19 A.2d 95, 341 
Pa,_132. 

To escape tax liability, a registered 
owner of real estate must divest him- 
self of all interest in the property, and 
conveyance must be absolute in fact so 
that grantee alone possesses the prop- 
erty and receives whatever avails come 
from it, and transaction must be com- 
plete in all its essentials.—Great Oak 
Building & Loan Ass’n y. Rosenheim, 
19 A.2d 95, 341 Pa. 132. 


130 
N.D. “Tax avoidance” is not “tax 
evasion’.—Jewel Tea Co. v. State Tax 

Com’r, 293 N.W. 386. 

§ 181 
Ohio. On application for certificate 
of immunity from examination and as- 
sessment for taxation for years prior 
to 1932, the only question was whether 
taxpayer made a return in 1932 and 
fully and in good faith listed taxable 
property required to be so listed, and 
on finding such fact tax commissioner 
was mandatorily required to issue cer- 
tificate. Gen.Code, §§ 5398, 5398-1.— 
Black vy. Evatt, 32 N.H.2d' 843; Ire- 
naa Hvatt, 32 N.H.2d 847, 138 Ohio 

Lp 5 
Ohio. County auditor’s authority in 
conducting examinations respecting in- 
tangible personal property taxes for 
years 1926-1931 is statutory and may 
be modified or terminated by statute. 
Gen.Code, §§ 5398, 5398-1.—Black vy. 
Evatt, 32-N.H.2d ee 138 Ohio St. 62. 
1 


Ariz. The county treasurer hag the 
duty under the statute providing that 
when the holder of a tax certificate de- 
sires to pay any subsequent taxes, the 
county treasurer should endorse there- 
on the amount of such subsequent tax- 


‘es p 


the county treasurer, wh 
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ae a 12 
aid, to collect from 
the certificate when it is e 
tax book reflects. Laws 1931, c. 103, § 
30.—Hill v. Gila County, 107°P.2d 377. 

The alleged fact that after realty 
was sold to state for delinquent taxes 
it was not again advertised and sol 
for subsequent taxes, would not relieve 
the realty from taxes, interest, and 
charges as reflected by the back tax 
book.—Hill v. Gila County, 107 P.2d 
lite . 
Mich. On the vesting in the state of 
absolute title to lands sold for taxes, 
they cease to be amenable to state tax 
laws, and such land can be disposed 
of by state only on conditions pre- 
scribed by Legislature. Pub.Acts 1937, 
No. 155, as amended by Pub.Acts 1939, 
No. 244.—James A. Welch Co. v. State 
Land Office Board, 294 N.W. 377, 295 
Mich. 85. 

Mich. Where bonds were issued by a 
village in anticipation of collection of 
taxes to be assessed against. lots in a 
special assessment district, and after 
assessments were levied the lots were 
sold to the state at tax sale under gen- 
eral property tax laws, when: title to 
lots became absolute in the state upon 
expiration of period of redemption pro- 
vided by tax law, the right to make 
any further special deficiency assess- 
ments against lots to pay bonds, as 


well as actual assessments which had ~ 


been made, was completely cancelled. 
Pub.Acts 1937, No. 155, as amended; 
325.—Municipal Investors 
Ass’n v. City of Birmingham, 299 N.W. 
90, 298 Mich. 314. 


§ 134 

Cal. The definition of property con- 
tained in provisions relating to taxa- 
tion in the Political Code control the 
classification of property for taxation 
purposes. Pol.Code, § 3607 et seq.— 
San Diego Trust & Savings Bank vy. 
San Diego County, 105 P.2d 94, super- 
seding 96 P.2d 137. 

Colo. There. are only two types ‘of 
direct tax which may be levied upon 
tangible property under the Colorado 
system of taxation, namely: A general 
tax, and a _ special assessment tax 
based upon the theory of apportion- 
ment of benefits and costs.—Gordon vy. 
Wheatridge Water Dist., 109 P.2d 899. 

Fla. Each separate and _ distinct 
right or interest in a trust fund may 
be appropriately taxed.—Wood vy. Ford, 
3 So.2d 490. 

Pa.Com.Pl. Limited partnership 
capital and profits are not subject to 
the personal property tax imposed by 
the State Personal Property Tax Act 
of June 22, 1985, P.L. 414, § 3, as 
amended by the Acts of July 17, 1936, 
P.L. 51, and May 18, 1937, P.L. 633, 
72 P.S. § 3244.—Appeal of Girard Trust 
Co., 40 D. & C. 90. 


§ 135 

Mass. Under express statutory pro- 
vision, all real property in assachu- 
setts, unless expressly exempt, is sub- 
ject to taxation. G.L.(Ter.Ed.) c. 59, § 
2.—City of Boston vy. Boston Port De- 
velopment Co., 30 N.H.2d 896, 308 
Mass. 72. 


§ 136 

Tex.Civ.App. ‘he lessee in an oil 
and gas lease, by virtue of its provi- 
sions of lease, grant and sale, becomes 
the owner of a corporeal defeasible es- 
tate in the land, and his interest is tax- 
able as “real property.’”—Thomason y. 
Veal, 144 8.W.2d 361, error granted. 

Tex.Civ.App. Under ordinary oil and 
gas lease, interests of lessor and lessee 
are taxable. Rey.St.1925, art. 7146.— 
Prince Bros. Drilling Co. v. Fuhrman 
Petroleum Corporation, 150 S.W.2d 314, 
Hrror refused. 

In determining whether interest in 
oil conveyed by oil and gag lessee to 
contractor for drilling wells was tax- 
able as an interest in land, the provi- 
sion of contract that it should be non- 
assignable by contractor was immate- 
rial. Rev.St.1925, art. 7146.—Prince 
Bros. Drilling Co. v. Fuhrman Petro- 
leum Corporation, 150 S.W.2d 314, er- 
ror refused. 

Utah. All mining property, including 
mining claims, mineral deposits, work- 


atever the back 


on or off the claim, and all mills, smel- 
ters, refineries, or reduction works used 


exclusively for purpose of reducing or 


smelting. ores from a mine or mining 
claim by owner thereof, should be as- 
sessed as real estate and as a whole; 
all parts being considered as a unit for 
purposes of assessment, levy, and _ sale. 
Comp.Laws 1917, §§ 5864, 5873, as 
amended by Laws 1931, c. 53.—Telonis 
v. Staley, 106 rch 


§ 

Wash. Where land and_ standing 
timber thereon rest in the same owner- 
ship, the timber is part of the realty, 
but where land and timber rest in sep- 
arate ownerships, the timber is consid- 
ered as personalty for taxation pur- 
poses. Rem.Rey.Stat. § 11108.—H. K. 
Wood Lumber Co. y. Whatcom County, 
104 P.2d 752. 

Land and growing timber thereon 
resting in the same ownership where 
one parcel of real estate for purposes 
of taxation, and only one tax could be 
levied thereon, based on value includ- 
ing both land and timber. Rem.Rey. 
Stat. § 11108—E. K. Wood Lumber 
Co. v. Whatcom County, 104 P.2d 752. 
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Cal. A wooden flume used to carry 
water to reservoirs of city for distribu- 
tion to city’s inhabitants was an “im- 
provement’”’ on land as contemplated by 
laws on taxation. St.1939, p. 1277, § 
105City and County of San Francis- 
co v. San Mateo County, 112 P.2d 595. 
17 Cal.2d 814. 

Mass. Land and buildings erected 
thereon or affixed thereto are proper- 
ly taxed as a unit, and such rule is 
not affected by private agreements or 
by degree of physical attachment of 
buildings to the land. G.L.(Ter.Ed.) ¢ 
59, § 3—Town of Franklin v. Met- 
ealfe, 30 N.E.2d 262. 

A lunch cart standing on its own 
Wheels on abutments which were four 
cement poles going two feet into 
ground, and around which a brick ve- 
neer wall was built on three sides, 
and the rear end of which was ‘up 
against” wall of another building but 
not attached thereto, was properly as- 
sessed as part of ‘realty’, notwith- 
standing that lunch cart did not be- 
long to owners of realty but to lessees, 
and lease provided that lunch cart 
could be removed at any time by les- 
sees. G.L.(Ter.Ed.) c. 59, § 3—Town 
of Franklin v. Metcalfe, 30 N.E.2d 262. 


N.J.Tax App. Machinery and equip- 
ment installed in buildings by city’s 
lessee under lease permitting removal 
thereof at expiration of term was not 
annexed with intention of making a 
permanent accession to the freehold so 
as to become “fixtures”, but remained 
taxable personalty of lessee, and sub- 
sequent corporate resolution by lessee 
waiving its right to remove the ma- 
chinery and equipment did not alter 
the matter, since intention at time of 
installation governed, and since such 
a unilateral modification of lease could 
not be effectuated without acceptance 
or concurrence of city.—City of Newark 
v. Weyerhaeuser Timber Co., 15 A.2d 
224, 18 N.J.Misc. 560. 

N.J.Tax App. For realty tax purpos- 
es, whether a structure constitutes an 
improvement of the ground so as to 
partake of the status of realty depends 
upon the degree of permanence intend- 
ed in its erection and use, and tem- 
porary structures are not “improve- 
ments.’’—Standard Oil Co. of New Jer- 
sey v, Atlantic City, 15 A.2d 271, 18 
N.J.Mise. 582. i 

Under statute providing that in as- 
sessing realty assessors may determine 
the true value of each parcel of realty 
assessed without the ‘building and im- 
provements,” taxation of improvements 
was not intended to be limited to erec- 
tions comprised within the term “build- 
ings.” N.J.S.A. 54:4-26.—Standard Oil 
Co. of New Jersey v. Atlantic City, 
15 A.2d 271, 18 N.J.Misc. 582. 

Oil storage tanks erected upon and 
attached to concrete bases and piping 


attached thereto and to the ground, 


, * 


taxation as ‘“improve- 
ments.” N.J.S.A. 54:4-26.—Standard 
Oil Co. of New Jersey v. Atlantic City, 
15 A.2d 271, 18 N.J.Mise. 582. 
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Tex.Civ.App. Under contract for 
drilling oil wells on oil and gas lease, 
which provided that lessee should not 
be personally liable to pay for the 
drilling and which conveyed to contrac- 
tor legal and equitable title to 21/32 
of all oil and gas produced until con- 
tractor should have received full con- 
sideration which amounted to more 
than $225,000 interest conveyed to con- 
tractor was taxable as an “interest in 
land.” Rev.St.1925, art. 7146.—Prince 
Bros. Drilling Co. v. Fuhrman Petro- 
leum Corporation, 150 S.W.2d 314, er- 
ror refused. 

W.Va. Under statute classifying 
property for purposes of taxation and 
providing that Class 1 shall include all 
money, notes, bonds, bills and accounts 
receivable, stock and any other intangi- 
ble personalty, and that Class 4 shall 
include all realty and personalty situ- 
ated within municipalities, exclusive of 
Classes 1 and 2, the phrase “other in- 
tangible personal property’, under 
“ejusdem generis” rule, refers to in- 
tangibles evidencing indebtedness, which 
are “chattels personal’, and does not 
include “chattels real’, and leasehold 
within a municipality must therefore 
be assessed and taxed under Class 4 
rather than Class 1. Code 1931, 11-8- 
5, as amended and re-enacted by Acts 
1933, 2d Ex.Sess., ce. 67, § 5; Const. 
art. 10, § 1, as amended in 1932,— 
Greene Line Terminal Co. v. Martin, 
10 S.H.2d 901. 

Wis. The taxing statutes do not deal 
with purely theoretical rights but 
rather with a ‘usable right’? which is 
one that can be availed of. St.1939, §§ 
70.08, 70.12, 70.17; 70.32(1).—Union 
Falls Power Co. v. Marinette County, 
ae N.W. 598, 238 Wis. 134, 134 A.L.R. 


§ 154 

C.C.A.Puerto Rico. A “gyrotiller”’, a 
self-propelled plowing device which is 
used by sugar planters throughout the 
West Indies, which in one operation 
breaks, turns and pulverizes the soil, 
preparing the ridges and furrows and 
leaving the ground ready for planting 
and which transmits 90 per cent. of the 
power developed by diesel engine di- 
rectly to the rotary tillers and uses the 
remaining 10 per cent. as a propelling 
force was taxable as a “tractor” with- 
in meaning of Infernal Revenue Law of 
Puerto Rico. Internal Revenue Law of 
Puerto Rico, § 16, par. 8, as amended 
by Laws 1931, pp. 504, 506-510.—Cen- 
tral Aguirre Sugar Co, vy. Domenech, 
115 F.2d 502. 

Cal.App. The power to ‘tax’ intox- 
icating liquors as personal property of 
the owners is separate and distinct 
from the power to “regulate’’ the 
manufacture, dealing in and handling 
of the intoxicating liquors.—Three G 
Distillery Corporation v. Los Angeles 
County, 116 P.2d 148. 

Fla. The Florida property tax stat- 
ute includes all personal property, 
tangible and intangible, that may legal- 
ly have a taxing situs in Florida. 
Comp.Gen.Laws 1927, § 8938; Acts 
1931, Ex.Sess., c. 15789, §§ 2, 8; Const. 
Fla. art. 9 § 1—Wood vy. Ford, 3 So. 
2d 490. 

Intangible property is “personal prop- 
erty” for taxation purposes, Comp. 
Gen.Laws 1927, § 898; Acts 1931, Ex. 
Sess., c. 15789, §§ 2, 8; .Const.FPla. art. 
9, § 1—Wood y. Ford, 3 So.2d 490. 

Bonds constituting trust fund, and 
also beneficiary’s interest therein, are 
“intangible personal Peepenly for pur- 
poses of taxation—Wood v. Ford, 3 
So.2d 490 

Ohio App. Equipment of a _ steel 
manufacturer designated as rolls, weld- 
ing balls, guide shoes, piercing points 
and plugs, which was devoted to the 
shaping or forming of plastic material 
,such as steel or iron through the ex- 
ertion of pressure thereon, was _ not 
subject to taxation under the Code 


i ol Si wey ee ay ts A ; : ; 

constructed and maintained as perma- 
nent parts of an oil storage plant by 
the owner, constituted “structures” as- 


sessable for generic sense. 


isiaier 
’ was used in 
i Gen.Code, § 5325.— Cs 
tional Tube Co. of New Jersey v. Tax 
Commission of Ohio, 31 N.H.2d 486. 

TexCiv.App. An undelivered 
bond or other written promise to p 
money or thing of value is not “prop 
erty” subject to taxation under sta 
Constitution and laws, and hence 
not within tax exemption provisio 
thereof, but such instruments become 
property only on delivery and are the: 
property of obligees and those claimi 
under them, not of obligors. Ver 
Ann.St.Const. art. 8, § 1; art. 11,) ‘ 
Pere of Abilene v. Fryar, 143 S.W. 1d 


Wash. Where land and _ standir 
timber thereon rest in the same own 
ship, the timber is part of the rea 
but where land and timber re 
separate ownerships, the timber is con- 
sidered as personalty for taxatio ; 
poses. Rem.Rey.Stat. § 11108.— 
Wood Lumber Co. vy. Whatcom C 5 
104 P.2d 752. : ee 

§ 160 : nb, Fey 

Ill. The Revenue Act in force 
1936 was sufficiently comprehensive — 
express an intention of the General 
sembly that no matter whether listed 
by the owner or-his agent, money on 


hand or on deposit, which owner : 


entitled to withdraw on demand, i 
be listed for taxation as “money” a 
not as “net credits.” Ill.Rey.Stat.19 
c. 120, §§ 6, 24, 27, 277.—People 
McGraw Hlectrie Co., 30 N.H.2d 
S75 TR 244, ae 
Ohio. Where corporation, in ord 
secure additional amount of eed 
reduced par value of common share 
from $100 to $25, and amount realize 
from such action was transferred to 
capital surplus account and segregated. 


and thereafter when business condi- — 
tions changed, the money was retur, ; 


in part to shareholders, the mone 
turned was not “income yield” as us 
in the intangible tax law, which co: 
templates distribution from earnin: 
and does not embrace the return 
capital. Gen.Code, § 5388, 5389, 86 
38(a, b).—Donkel vy. Evatt, 32 N.H.2d 
841, 138 Ohio St. 76. Rete 
Ohio. The word “deposits” with: 
meaning of statutes imposing taxes on 
deposits, include not only special dé 
posits, general deposits, and genera 


: a3 
deposits for a specific purpose, but also 


“stock deposits”, that is, deposit lia- 
bilities of a finance institution on with- 
drawable stock whether running © 
ae up. Gen.Code §§ 5324, 5328- 

406, 5411-1, 5411-2, 5412, 5638, 5673 

2.—Merchants & Mechanics Federal 
Savings & Loan Ass'n of Springfield 
YP MENS 35 N.E.2d 831, 188 Ohio S 


Ohio App. A_ trust which 
contractual obligation for the periodi 
cal payment of money and involved a 
contractual right of a pecuniary n 
ture was an “investment” within mean- 
ing of statutory definition of that term 
for purposes of taxation. Gen,Code, 
Pe eee eraeeee v. ‘Dunn, 35. N.H.2d 

Pa.Super. A bond issued by an in-- 
dividual is subject to personal property — 
tax in the hands of a resident in- 
dividual holder under personal property — 
tax statute. 72 BS) bee 
Fifteenth & Chestnut Realty Co., 18 A. 
2d 461, 144 Pa.Super. 23. , 

Pa.Com.Pl. The Act of 1935, P.L. 
414, 72 P.S. § 3242 et seq., provides for 
the taxation of personal property 
owned, held or possessed by such resi- 
dent in his own right, or as acting 
trustee, agent, etc., and makes no such 
discrimination between bonds held un- 
der deeds of trust—Commonwealth v. 
School Dist. of Pittsburgh, Allegheny 
County, 49 Dauph. 417. 
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6 

Pa.Com.Pl. Where a testator directs 
that sums which he had advanced to 
eertain of his children during his life- 
time are to be charged as payments © 
against their descendants’ distributive 
shares in the principal of his estate, 
and that, pending distribution of prin- 
cipal, they are to be charged with four 


3244.—Joy v. 


Leal interest, which is to be de- 
ducted from the shares of income of 
- such children or their descendants, but 
there is no indication that testator ex- 


pected repayment, or required it in the © 


- event that his estate became insolvent, 
1 sac “sums are purely advancements, 
~ and are not subject to the State per- 

sonal property tax imposed by the Act 
ot June 22, 1935, P.L. 414, as amended, 
: 72 B.S, § 3242 et seq., upon, inter alia, 
“accounts bearing interest’’.—Common- 
wealth y. Land Title Bank & Trust Co., 
#41 D.. & C. 318, 


BS fac § 168 
Ii, The Revenue Act in force in 
86 was sufficiently comprehensive to 
express an intention of the General As- 
- sembly that no matter whether listed 
_ by the owner or his agent, money on 
hand or on deposit, which owner is en- 
titled to withdraw on demand, is to be 
listed for taxation as “money” and not 
s “net credits’. Ill.Rev.Stat.1935, ¢ 
20, §§ 6, 24, 27, 277—People v. Mc- 
i 4, Odea Co., 30 N.H.2d 903, 375 


. 241. 
~ Ohio. The word “deposits” within 
meaning of statutes imposing taxes on 
deposits, include not only special de- 
posits, general deposits, and _ general 
deposits for _a specific purpose, but 
also “stock deposits’’, that is, deposit 
' Hiabilities of a finance institution on 
withdrawable stock whether running 
r paid up. Gen.Code §§ 5324, 5328-1, 
5408, 5411-1, 5411-2, 5412, 5638, 5673- 
.—Merchants & Mechanics Federal Say- 
ings & Loan Ass’n of Spring cele Vv. 
Byatt, 35 N.W.2d 831, 138 Ohio St. 457. 
' Where a federal savings and loan as+ 
ociation made a loan secured by a 
onstruction mortgage and, after re- 
ceiving back the check for the proceeds 
of the loan from the borrower properly 
ndorsed by him, placed the amount 
thereof to mae creditor of a ‘“‘due-bor- 
‘rowers account” for which a so-called 
breakdown was kept showing the vari- 
‘ous transactions with the amounts paid 
or payable to each borrower, the cred- 
its in the due-borrowers account are 
“general deposits for a_ specific pur- 
- pose,” and taxable as such, and though 
he association is an “instrumentality 
f federal government” it could assume 
iability of the borrower. Gen.Code §§ 
6324, 5328-1, 5406, 5411-4, 5411-2, 5412, 
6638, 5673-2.—Merchants & Mechanics 
ederal Savings & Loan Ass’n_ of 
_ Springfield v. Evatt, 35 N.H.2d 831, 138 
Ohio St. 457. 


a § 180 
 ©.0.A.Pa. Liability for taxes upon 
_ property attends the ownership of the 
oe ne v. Reed, 121 F.2d 
National bank which was registered 
owner of title for tax year was liable 
- for the taxes even if the bank held 
nf ae ee poses Stephens v. Reed, 121 


+ 


_ Pennsylvania taxing authorities were 

entitled to rely upon the state of rec- 

ord title and its registration in aseer- 

taining the person liable for tax on 

fu property.—Stephens vy. Reed, 121 F.2d 
696. 


Fie D.C.S.C. Under South Carolina stat- 
ute providing that, in event of appeal 
in condemnation proceedings by state 
authorities, the landowner shalk receive 
| interest at legal rate from date of tak- 
ing of, possession by condemnor until 
final award is paid to landowner or de- 
posited for his benefit, such interest 
does not constitute an addition to 
“just compensation” so as to author- 
fze inference that legislature intended 
that landowner should pay taxes pen- 
dente lite, since addition of interest 
from date of loss of possession by 
- jandowner to date when he receiveg his 
money gives landowner nothing more 
than that to which he is entitled under 
South Carolina constitutional require- 
ment that he shall receive “just’ com- 
pensation”. Act S.C. May 31, 1939 d 
7, 41 St. at Large, p. 272; Const.3.c 
art. 1, § 17.—In re South Carolina Pub- 
lie Service Authority, 37 F.Supp. 28. 
In condemnation proceedings’ by 
South Carolina Publie Service Author- 
ity involving South Carolina land, land- 
Owners were liable for pro rata share 


__— ase Sos -- 


Supp. 28. 

Cal. Consigned property may be as- 
sessed to its owner, but it may also be 
assessed to its lawful possessor. Pol. 
Code, §§ 3628, 3629, 3639.—S. & G. 
Gump Co. v. City and County of San 
Francisco, 114 P.2d 346. 

Cal.App. Under the statutes, the 
duty of paying taxes rests primarily 
upon the person who holds legal title, 
and ownership is the usual and com- 
mon basis for taxation. Pol.Code, §§ 
3628, 3629, 3630, 3632.—Three G Dis- 
tillery Corporation y. Los Angeles 
County, 116 P.2d 148. 

Colo. The statute providing that as 
between grantor and grantee in convey- 
ance of realty, in absence of express 
agreement otherwise, grantor shall pay 
the taxes when. conveyance is made 
after June 30, does not apply where 
property is taken by condemnation 
proceedings wherein landowner is re- 
lieved of all burdens incident to his 
ownership, including liability for tax- 
es after date when his property is ap- 
propriated for public purpose. 735 C.S. 
A. e@. 142, 224.—Fishel v. City and 
County, of Denver, 108 P.2d 2386, 106 
Colo. 576. 


: § 182 

C.C.A.2. The Connecticut statute 
providing that when one is entitled to 
ultimate enjoyment of money at inter- 
est, real or personal estate, and anoth- 
er is entitled to use thereof as an es- 
tate for life or for a term of years by 
gift or devise and not by contract, such 
estate shall be set in the list of the 
party in the immediate possession or 
use thereof, except when it is specially 
provided otherwise, means that a life 
tenant is always to be assessed for 
taxes falling due during hig occupa- 
tion unless it is speciall provided 
otherwise, but that a lessee is not to be 
assessed unless the term be created by 
gift or devise, in which case the lessor 
receives no rent out of which to pay 
them, Gen.St.Conn.1930, § 1132.—Lone 
Pine Lawn Corporation y. Helvering, 
121 F.2d 9365. 

Cal.App. Under the statutes, the 
duty of paying taxes rests primarily 
upon the person who holds legal title, 
and ownership is the usual and com- 
mon basis for taxation. Pol.Code, §§ 
3628, 3629, 3630, 3632.—Three G Dis- 
tillery Corporation v. Los Angeles Coun- 
ty, 116 P.2d 143. 


Fla, One having a vested beneficial 
interest in intangible personalty may 
be regarded as an owner thereof for 
authorized taxation purposes to the ex- 
tent of the just valuation of hig prop- 
erty interest. Comp.Gen.Laws 1927, 
893; Acts 1931, Ex.Sess., ec. 15789, §§ 
2, 8—Wood v. Ford, 3 So.2d 490. 

Pa. <A coal mining lease for 15 years 
and an extension thereof for another 
term of 15 years giving the right to 
mine and take away coal in place up 
to the exhaustion of all coal constituted 
a “conveyance of coal in place”, and 
lessee held title to coal in place for 
all purposes including taxation.—Gil- 
berton i‘uels v. Philadelphia & Reading 
cae & Iron Co., 20 A.2d 217, 342 Pa. 

Wis. Under statutory definition of 
“real property’ as relating tg taxation, 
the real property includes such ease- 
ments and appurtenances as appertain 
to the land itself. St.1939, § 70.03.— 
Union Falls Power Co. vy. Marinette 
County, 298 N.W. 698, 238 Wis, 134, 
134 A.L.R. 958. 

The right to flow adjacent land by 
maintenance of a dam appertains not 
to the land flowed but to the land upon 
which dam is constructed and should 
be assessed against the land to which 
it is appurtenant. St.1939, §§ 70,03, 
70.12, 70.17, 70.32(1).—Union Falls 
Power Co. v. Marinette County, 298 N. 
W. 598, 238 Wis. 134, 184 A.L.R. 958. 

Under taxing statutes, the easement 
is assessed with the land to which it 
appertains which is the ‘dominant es- 
tate,” and as to owner of land flowed 


dominant estate, 
pass upon tax sale of servient estate. 
St.1939, §§ 70.03, 70.12, 70.17, 70.32(1). 
—Union Falls Power Co. v. Marinette 
County, 298 N.W. 598, 238 Wis. 134, 


/1384 ALL.R. 958, 


§ 186 

Mont.. Where United States accepted 
written option to purchase land, en- 
tered into possession and made exten- 
sive improvements before March, 
though formal deed was not delivered 
until November, .after former owner 
had cleared up irregularities in title as 
required by the. option, United States 
was owner of equitable title in March 
though former owner held legal title, 
and hence the land was exempt from 
state taxation for that year. Rev.Codes 
1935, § 2154, and § 2002, as amended 
by Laws 1937, .c. 72, § 9; Const. art. 
12, § 2.—Calvin v. Custer County, 107 
P.2d 134. : 

In determining whether contract to 
sell realty was enforceable agaiust the 
United States, as affecting ownership of 
the land for purposes of taxation be- 
fore formal conveyance, court must 
treat the United States as if it were a 

rivate person or corporation, amenable 
o suit, and fact that United States 
could not be sued without its consent 
was immaterial—Calvin y. Custer 
County, 107 P.2d 134. 


§ 1890 
Fla. Where mother living in New 
York placed bonds in trust with New 
York trustee to pay income to son liy- 
ing in Florida for life, with power in 
such son to devise the trust fund, son 


was in equity the real beneficial owner 


of the fund after payment of costs of 


administration, and such fund wag “in-” 


tangible personal property” subject’ to 
Florida personal property tax on its 
just valuation, though bonds them- 
selves were in New York and might be 
taxable under New York laws. Comp. 
Gen.Laws 1927, § 893; Acts 1931, Ex. 
Sess., ec. 15789, §§ 2, 8: Const.fla,- art. 
95 1; U.S.C.A.Const. Amend, 14.— 
Wood v. Ford, 3 So.2d 490. 

Iowa. Where property of irrevocable 
trust, in which interest of each bene- 
ficiary was represented by number of 
units designated as set apart for such 
beneficiary, and in which distribution 
of net income to beneficiaries was to be 
in proportion to units set apart to each, 
but subject to discretion vested in trus- 
tee in respect thereto, had been as- 
sessed to trustee pursuant to statute, 
beneficiary’s units were not taxable 
property.. Code 1935, §§ 6953, 6956, 
6993.—In_ re_ Assessment of Taxes 
against Van Dyke, 294 N.W. 319. 


Iowa. Generally, trust property is 
taxable to trustee and not to benefici- 
ary, but right to exemption is deter- 
mined by nature of beneficial interest. 
—In re Cooper’s Hstate, 295 N.W. 448. 

Pa.Com.Pl. A guardian is a person 
holding property “for the use, benefit 
or advantage of any other person’”’ with- 
in the meaning of section 3 of the State 
Personal Property Tax Act of June 22, 
1935, P.L. 414, as amended by the Acts 
of May 18, 1937, P.L. 633, and May 5, 
1939, P.L. 76, 72 B.S. § 3244, subjecting 
to the tax imposed thereunder personal 
property owned, held, or possessed by a 
resident, whether in his own right or 
“as active trustee, agent, attorney-in- 
fact, or in any other capacity . . . 
for the use, benefit or advantage of any 
other person.”—Appeal of Provident 
Trust Co., 40 D. & C. 676. 

Securities held for the benefit of a 
nonresident minor by a Pennsylvania 
guardian appointed by a Pennsylvania 
court in the course of administration 
of the estate of a Pennsylvania dece- 
dent, from which they were received, 
have a situs in this Commonwealth suf- 
ficient to render them subject to taxa- 
tion thereby without violating the 
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ership”, while estate was in process of 
settlement and before distribution, 
to exempt moneys and credits from 
taxation under statute, notwithstanding 
that part of moneys and credits must 
go for necessary expenses, and that 
money was invested and proceeds of in- 
terest applied to purposes of such insti- 
tutions. Code 1935, § 6944, subd. 10.— 
In re Cooper’s ne 295 N.W. 448. 
Cal. Consigned property may be as- 
sessed to its owner, but it may also 
be assessed to its lawful possessor. 
Pol.Code, §§ 3628, 3629, 3639.—S. & G. 
Gump Co. v. City and County. of San 
Francisco, 114 P.2d 846. 

Even where assessor knows that per- 
sonalty does not belong to possessor 
to whom it is assessed, the assessment 
is valid in absence of specific informa- 
tion to assessor regarding the owner 
Since assessor has no other recourse 
than to assess property to the posses- 
sor. Pol.Code, §§ 3628, 3629, 3639.—S. 

G. Gump. Co. v. City and County of 
San Francisco, 114 P.2d 346. 

Ohio App. The “bailment stock 
Plan” adopted by the Ohio Board of 
Liquor Control, in purchasing liquor 
from a foreign corporation, does not 
render such foreign corporation liable 


- for taxes prescribed by the Ohio tax 


laws, since the corporation is not the 
“owner” of the liquor in the state of 
Ohio, and is not a “merchant’’ within 
meaning of the tax laws. Gen.Code, §§ 
5325-1, 5328, 5366, 53881, 5388-1.— 
Bluebell Importing Corporation v. Da- 
vis, 31 N.E.2d 233: 


; § 195 

U.S.Conn. By the statute makin 
federal receivers, trustees, etc., subjec 
to state and local taxes, Congress in- 
tended that a business in receivership, 
or conducted under court order, should 
be subject to the same tax liability 
as the owner would have been if in 
possession and operating the enter- 
rise. 28 U.S.C.A. § 124a.—Palmer vy. 
ebster & Atlas Nat. Bank of Boston, 
61 S.Ct. 542, reversing Webster & 
Atlas Nat. Bank of Boston v. Palmer, 
111 F.2d 215, certiorari granted Palmer 
v. Webster & Atlas Nat. Bank of Bos- 
61 S.Ct. 14, rehearing denied 61 
S.Ct. 728. ; 

C.C.A.N.Y. Receiver appointed by a 

court of the United States is subject to 

the same tax liability as the owner 
would have been had he continued in 
possession and operation of the enter- 
prise. Jud.Code, § 65, 28 U.S.C.A. § 
124; 28 U.S.C.A. § 124a.—The South- 
ern Cross, 120 F.2d 466, reversing 31 
F.Supp. 549. 

D.C.Ky. The property of a debtor in 
the hands of an operating trustee under 
Bankruptcy Act in reorganization pro- 
ceeding is subject to the same tax lia- 
bility which would be applicable to 
that of a corporation conducting like 
business in the state. Bankr.Act § 77B, 
11 U.S.C.A. § 207; 28 US.C.A. § 124a. 
—In re Kentucky Fuel Gas Corporation, 
37 F.Supp. 625. 

§ 206 

D.C.La. The situs of personalty for 
taxing purposes is that of owner’s dom- 
icile, and ordinarily the rendition, as- 
sessment, and payment of taxes on per- 
sonalty would bring owner’s domicile 
Into question, but was not conclusive 


where prevailing practical method was_ 


followed in that taxing authorities as- 
sessed all owner’s personalty physically 
present within the state without consid- 
ering owner’s actual domicile.—Shreve- 
port Long Leaf Lumber Co, v, Wilson, 
38 F.Supp. 629. ‘ +a 

Cal. The general principle ‘“mobilia 
sequuntur personam” as applied to 
situs of intangible personalty for pur- 


poses of taxation has a well-established 
exception to the effect that there may 
be a business situs of intangibles dis- 


% 


gibl ay 
der fiction of mobilia sequuntur_per- 


‘credits of estate ‘Sequuntur’ pei 
. domicile.—Holly ~ 


de- 


cational institutions named in will, and 
hence such institutions had such ‘“own-— 


as” 


“part of ~some 


. 


earn ave tax: 


le situs, u 


owner’s 
Sugar Corporation v, McColgan, 115 P. 
2d 8, prior opinion 106 P.2d 208. 

A stockholder is not- “owner” of cor- 

poration’s property, and state having 
jurisdiction of any of such property 
does not have pro tanto jurisdiction 
of his shares of stock for taxation pur- 
poses.—Holly Sugar Corporation v. Mc- 
Colgan, 115 P.2d 8, prior opinion 106 
P.2d 208. \ 
A stockholder becomes “owner” of 
corporate property and earnings only 
on corporation’s declaration of divi- 
dends or liquidation, and his resulting 
gain or loss has its source in the stock, 
which, by reason of identity or associa- 
tion with owner’s person, has its tax- 
able situs at his domicile.—Holly Sugar 
Corporation v. McColgan, 115 P.2d 8, 
prior opinion 106 P.2d 208. 

Intangible property may acquire situs 
for taxation other than at owner’s 
domicile, if it has become an integral 
local, business.—Holly 
Sugar Corporation v. McColgan, 115 P. 
2d 8, prior opinion 106 P.2d 208. 

A business situs of intangible prop- 
erty for taxation arises from owner’s 
employment of wealth represented 
thereby as integral portion of business 
activity of particular place, so that 
property becomes identified with eco- 
nomic structure of such place and loses 
its identity with owner’s domicile — 
Holly Sugar Corporation v. McColgan, 
115 P.2d 8, prior opinion 106 P.2d 208. 

For intangible property to acquire 
“business situs’? for taxation other 
than at owner’s domicile, there must 
be a general, or more or less continu- 
ous, course of A pes or series of 
transactions within state wherein prop- 
erty is physically located, as distin- 
guished from mere sporadic and isolat- 
ed transactions.—Holly Sugar Corpo- 
ration v. McColgan, 115 P.2d 8, prior 
opinion 106 P.2d 208. é 

A foreign corporation’s mere allega- 
tion that its acquisition of more than 
majority of shares of domestic corpo- 
ration’s total outstanding capital stock 
gave foreign corporation control of 
domestic company’s policies and opera- 
tions, without amplification as to man- 
ner in which foreign corporation’s 
management of domestic corporation 
functioned or localization of foreign 
corporation’s stockholding, does not es- 
tablish integration of domestic corpo- 
ration’s operations with foreign corpo- 
ration’s activities as required to assign 
“business situs’’ to stock for taxation. 
—Holly Sugar Corporation v. McCol- 
gan, 115 P.2d 8, prior opinion 106 P.2d 
208. 


Fla, The intangible personal prop- 
erty rights and interests of adult ces- 
tui que trust have a “situs’’ for proper 
taxation at his domicile. Const. ta, 
art. 9, § 1; U.S.C.A.Const. Amend. 14.— 
Wood v. Ford, 3 So.2d 490. 

The “situs’ of intangible personal 
property for purpose of taxation is 
generally the domicile of its owner. 
Const.Fla. art. 9, § 1; U.S.C.A.Const. 
re ieee 14.—Wood y. Ferd, 3 So.2d 
490 


‘sonam, at 


Where mother living in New York, 
placed bonds in trust with New York 
trustee to pay income to son living in 
Florida for life, with power in such 
son to devise the trust fund, son was 
in equity the real beneficial owner of 
the fund after payment of costs of ad- 
ministration, and such fund was “in- 
tangible personal property” subject to 
Florida personal property tax on its 
just valuation, though bonds them- 
selves were in New York and might be 
taxable under New York laws. Comp. 
Gen.Laws 1927, § 893; Acts 1931, Ex. 
Sess., c. 15789, §§ 2, 8; Const.Pla. art. 
9; 1; U.S.C.A.Const. Amend. 14,— 
Wood y. Ford, 3 So.2d 490. 

Unless otherwise provided by law, in- 
tangible personal property is taxable at 
the domicile of its owner, except where 
it has by its use or otherwise acquired 
a business situs for taxation purposes 


90. thi Hae 

The taxing situs of property . 
beneficiary or cestui que trust 
different from the taxing situs of trus- 
tee’s legal title property rights tnt 
trust fund.—Wood vy. Ford, 3 So.2d _ 

Ill, The physical location o tar 
bles within a state gives taxing ju 
diction, if the location is of such pe 
manence that the property can be 1 
garded as a part of the proper 
the state.—People v. McGraw > 
Co.,.80 N.H.2d 903, 375 Ill. 241. 

Intangibles such as credits and | 
es in action generally are accorded a_ 
cal tax situs if they have become 
tegral parts of some local busine: 
People vy, McGraw Jlectric Co., 
H.2d 908, 375 Ill. 241, : 


Jersey and New York but the pe 
nent base of operations of the e 
ment, when not in active use, w: 


the terminal of the railroad i 


of the action of the state tax , 
sioner_in assessing the equipment — nD 


New Jersey, anti there was NO proo 


4 :22— 


because there was no allegation an 
proof that note had been assessed f 
taxation in Oklahoma under the pre 
sions of the intangible personal tax I: 
which is applicable only to the y 
1940 and subsequent years, since no’ 
did not acquire a taxable situs in Okla- 
homa under the intangible personal tax 
law or the general tax laws, and sine 
the intangible personal tax law was not 
applicable. 68 OklISt.Ann. § 1501 et 
seq., and §§ 1504, ; 
Ross,,,113., P.2d.. 603. 
Pa.Com.Pl. The residence of a- 
tee is generally regarded as the situ 
the trust and subject to the tax 
of its State—Commonwealth vy. Sch 
Dist. of Pittsbur 
49 Dauph. 417. 
R.I. Generally, situs of intangi 
personal property for ,imposition 
property tax is at owner’s domicil 
Edwards v. Cardarelli, 14 A.2d 693. x 
The statute providing that intangible — ep 
personal property of ward not residin ; 
in state shall be taxed to resid 
guardian in town wherein he resid 
does not create new situs for taxatio 
of nonresident’s intangibles and su 
ject. nonresident ward’s intangibles in 
state to taxation, in view of statute — 
declaring only tangible personal prop- 
erty of nonresidents within state sub- 
ject to taxation. Gen.Laws 1923, tit. 
8,200 58, § dsu en 59508 9; subdsit, toes 
—Edwards v. Cardarelli, 14 A.2d 693. — 


Wis. Generally, intangible personal- 
ty has its “situs” for the purpose of — 
taxation in the jurisdiction of the 
domicile of the owner although in- 
tangibles may acquire an actual situs 
in a jurisdiction other than that of 
their owner.—In re Ingram, 295 N.W. 

749, 286 Wis. 449, 

Mere physical presence of intangibles 
in a jurisdiction is not sufficient to 
give them a taxable ‘‘situs’’ in a ju- 
risdiction other than that of the own- 
er.—In re Ingram, 295 N.W. 749, 236 
Wis. 449. = 

Where bonds before being trans- 
ferred to Minnesota trust company 
pursuant to plan for creation of ir- = 
revocable trust were in possession of 
Illinois bank as agent of owner, who © 


gh, Allegheny County, — 


-- who was Wisconsin resident, 


ie) defiei 


tangible personal property” 
_. Plorida personal property tax on its 


§ 206 


was Wisconsin resident and retained 
full control over the bonds, directed 
the making of reinvestments from the 
_ proceeds, and received credit for in- 
come to his checking account in the 
bank, and owner had title to control 
over, and right of possession of the 
bonds, the “situs” of the bonds for 
purpose of taxing alleged gift there- 
of resulting from the creation of the 
trust was in Wisconsin. Laws 1933, ¢. 
863, § 4—In re Ingram, 295 N.W. 

' 749, 236 Wis. 449. 

Where owner of stocks and note, 
placed 
them in hands of Minnesota trust com- 
pany to await instructions of the own- 
er, pursuant to plan for creation of ir- 
revocable trust and they were not an 
integral part of any business conduct- 
ed. in Minnesota prior to execution 
of trust indenture, the ‘‘situs” of the 
stocks and note for the purpose of 
taxing alleged gift thereof resulting 


from creation of the trust, was in Wis- 


4.—In re 


consin. Laws 1933, ¢. 363, § 4- 
Ingram, 295 N.W. 749, 236 Wis. 449. 
t § 217 é 
_N.J.Tax App. Educational institu- 


tion was not “conducted for profit’ 
within meaning of statute exempting 


property of educational, religious, and 


charitable organizations not ‘conduct- 
ed for profit”, and henge was exempt 
from taxation by township, notwith- 


standing that it was originally incorpo- 


rated under the General Corporation 


Act, where institution was reincorpo- 


rated as an association not for pecuni- 
ary profit, by-laws did not provide for 
payment of dividends, and none had 
ever been paid, the one organizing the 
institution never received any financial 

remuneration from institution, but de- 
-yoted her efforts gratuitously, and she 


and others were forced to contribute 


to make up for the operating 
of the institution. N.J.S.A, 14: 
:4-3.6.—Buxton Country 
Township of Millburn, 


— mone 


1-1 et seq., 54 
Day School vy. 


- 14 A.2d 269, 18 N.J.Misc, 443. 


§ 223 

¥Fla. Where mother living in New 
York placed bonds in trust with New 
York trustee to pay income to son liy- 
ing in Florida for life, with power in 
such son to devise the trust fund, son 
was in equity the real beneficial owner 
of the fund after payment of costs of 
administration, and such fund was ‘‘in- 
subject to 


just valuation, though bonds them- 
selves were in New York and might be 
taxable under New York laws. Comp. 
Gen.Laws 1927, § 893; Acts 1931, Ex. 
Sess., c. 15789, §§ 2, 8; Const.Fla, art. 
; 9, § 1; U.S.C.A.Const. Amend. 14.— 
, Wood y. Ford, 3 So.2d 490. 
{ » § 225 
D.C.Okl. Street improvement bonds 
issued by Oklahoma municipalities, and 
belonging to investors residing outside 
Oklahoma, did not acquire a “taxable 
situs’ in Oklahoma upon being sent 
into Oklahoma for the purpose of. col- 
lection ee da legal action. 11 Okl. 
St.Ann, § 107; 68 Okl.St.Ann. § 1501 
et seq.—City of Clinton, Okl., ex rel. 
Schuetter, v. First Nat. Bank in Clin- 
ton, Okl., 39 F.Supp. 909. 
§ 230 

Ala. Settlements between employers 
and injured employees under Work- 
men’s Compensation Act are subject to 
state trial tax and Jefferson county 
library tax. Gen.Acts 1927, p. 261; 
Code 1928, § 7550; Gen.Acts 1935, p. 
263, § 9.—State v. Montevallo Coal 
Mining Co., 197 So. 87, denying certio- 
rari 197 So. 82. 

Ala.App. A ‘case’ within statutes 
imposing trial tax in each case on any 
eircuit court’s docket is judicial pro- 
ceeding for determination of contro- 
versy ecw den parties where rights are 
enforced or wrongs prevented or re- 
dressed, embracing everything from 
filing of complaint to entry of satis- 
faction of judgment, state of facts fur- 
aishing occasion for exercise of juris- 
diction of court of justice, facts stated 
in pleadings as constituting cause of 
action or defense, state of facts involy- 
ing question for discussion, or question 


TAXATION 


contested before court of justice. 
Acts 1919, p. 284, § 4%4;  Gen.Acts 
1935, p. 263, § 9.—State v. Montevallo 


Coal Mining Co., 197, So. 82, certiorari 


denied 197 So. 87. 

A statutory proceeding for approval 
of workmen’s compensation settlement 
is a “case” within statutes imposing 
trial tax in each case on any circuit 
eourt’s docket. Code 1928, § 7550; 
Gen.Acts 1919, p. 284, § 4%4; Gen.Acts 
1935, p. 263, § 9.—State v. Montevallo 
Coal Mining Co., 197 So. 82, certiorari 
denied 197 So. 87 

Workmen’s compensation settlements 
are not exempt from state trial tax 
because compensation in many cases 
would be pitifully low and legislature 
undertook to keep costs at minimum, as 
circuit court judge approving settle- 
ment may see to it that such low com- 
pensation awarded employee is not 
further diminished by exaction of such 
tax. Gen.Acts 1935, p. 263, § 9; Code 
1928, § 7550.—State v. Montevallo Coal 
Mining Co., 197 So. 82, certiorari de- 
nied 197 So. 87. 


§ 231 : 

Ind. The state Unemployment Com- 
pensation Law does not impose excise 
taxes on corporation on theory that 
holders of majority of stock thereof 
have control of corporation because of 
their power to dictate who its directors 
shall be. Burns’ Ann.St.Supp. § 52- 
1502(g) (4).—Benner-Coryell Lumber 
Co. v. Indiana Unemployment Compen- 
sation Board, 29 N.H.2d 776. 


The state Unemployment Compensa- 
tion Law does not impose liability for 
excise taxes on corporation employing 
less than eight persons because owner 
of majority of its stock has like in- 
terest in another corporation similarly 
situated, and law would be void if so 
construed. Burns’ «Ann.St.Supp. 52- 
1502(g) (1, 4).—Benner-Coryell um- 
ber Co. v. Indiana Unemployment Com- 
pensation Board, 29 N.H.2d 776. 


In interpreting state Unemployment 


Compensation Law, defining ‘‘employ- 
er’, subject to excise taxes imposed 
thereby, as unit employing eight or 


more persons and any employing unit, 
which with one or more other such 
units, is owned or controlled by same 
interests or which owns or controls 
one or more other employing units, 
“control” of corporation must be re- 
garded as something more than re- 
mote control arising from fact that 
majority of holders of its voting stock 
may dictate who its directors shall ,be. 
Burns’ Ann.St.Supp. § 52-1502(g) (1, 
4).—Benner-Coryell Lumber Co. vy! In- 
diana Unemployment Compensation 
Board, 29 N.E.2d 776. 


Pa.Com.Pl. Inasmuch as it appears 
that the intention of the Legislature, in 
enacting Section 18 of the Act of 1936, 
P.L. 51, was to levy a corporate loans 
tax of one mill for 1936 and four mills 


for 1937, it is necessary to disregard : 


or delete the words “on reports filed 
for 1935”, and “on reports filed for 
1936” as used in that Section, which 
provides “All script, bonds, te 
are hereby made taxable for state pur- 
poses during the calendar year 1936, 
on reports filed for the calendar year 
1935, * * * at the rate of one mill 
on each dollar of the nominal value 
thereof, and during the calendar year 
1937, on reports filed for the calendar 
year 1936, * * * at the rate of four 
mills on each dollar of the nominal 
value thereof, * * *”,—Common- 
wealth v. Erie Dry Goods Co., 50 
Dauph. 411. 


§ 232 

Ind. The term “employing unit’, in 
state Unemployment Compensation Law 
defining “employer” as any employing 
unit which, with one or more other such 
units, is owned or controlled by same 
interests, is broad enough to include in- 
dividuals and co-partnerships, as well 
as corporations, and in some instances 
may also embrace trustees, personal 
representatives of estates, and receivers, 
Burns’ Ann.St.Supp. § 52-1502(g) (4). 
—Benner-Coryell Lumber Co. y. Indiana 
Unemployment Compensation Board, 29 
N.H.2d 776. 


Gen. 


Bits see. AGL LSC. , ees Bake Les yee 
Tex.Civ.App. A company by its own- 
ership of property on January 1, 1936, 
became bound for the 1936 taxes on the 
property, though property was sold by 
company before amount thereof had 
been ascertained, and before payments 
became due. Loc. and Spec.Acts 1911, 
ce. 51. art. 30. § 16.—Joy v. City of 
Terrell, 143 S.W.2d 704, error dis- 
missed, judgment correct. 

238 

Kan. Under statutes dealing with 
apportionment and_ distribution of 
mortgage registration tax among coun- 
ties and under other laws concerning 
taxing of property of public utilities, 
items usually spoken of as personalty, 
such as rights of way, easements, poles, 
lines, viaducts, pipes, meters, and oth- 
er similar property, should be consid- 
ered as “realty”. Gen.St.1935, 79-102, 
79-701 to 79-712, 79-3101 to 79-3107. 
—Board of Com’rs of Shawnee County 
v. Wright, 109 P.2d 184, 153 Kan. 19. 

Pa.Com.Pl. Tobacco in warehouses 
is clearly within the wording ‘“‘tangible 
property situated within this Common- 
wealth” as used in § 2(c) (1) of the 
Act of 1935, P-L: (208, 72 P:S.'§ 3420. 2 
Commonwealth v. Bayuk Cigars, Inc., 
50 Dauph. 243. . 

41 
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C.C.A.Ky. The Kentucky statute re- 
lating to franchise taxation imposed 
tax on corporations whose _ business 
was expressly named in statute, and 
corporations engaged in like or similar 
business, and corporations having or 
exercising any special or exclusive 
privilege or franchise not allowed by 
law to natural persons and corpora- 
tions performing any public service. 
Ky.St. § 4077.—Consolidation Coal Co. 
vy. Martin, 113 F.2d 813. 

Under Kentucky decisions the term 
“tax. on its franchise’ in Kentucky 
statute requiring certain classes of 
corporations to pay “tax on its fran- 
chise,” was not employed in technical 
sense, but meant tax on value of in- 
tangible property employed in pusi- 
ness, that’is, an “ad valorem tax’’. 
Ky.St. § 4077.—Consolidation Coal Co. 
v. Martin, 113 F.2d 818, 

The term “franchise” in Kentucky 
statute subjecting certain classes. of 
corporations to franchise tax does not 
mean the right to do the thing, but the 
COIS ae ihe Rees Ky.St.. § 4077.— 

onsolidation Coa oO. v. Marti 
F.2d 813. ira at 

C.C.A.Ky. A pipe line company was 
subject to franchise tax under Ken- 
tucky statute making pipe line com- 
panies and other specifically named 
corporations liable for such tax, wheth- 
er or not company performed a public 
seryice or possessed an special or 
epelusive prviless Ky St, § 4077.— 

artin y. Producers Pipe Li : 
F.2d 817. Wee Grr 

A pipe line company vested with 
power of eminent domain had ‘special 
or exclusive privilege or franchise not 
allowed by law to natural persons,’ so} 
as to be subject to franchise tax under 
Kentucky statute imposing franchise 
tax on corporations having special or 
exclusive privilege or franchise not 
allowed by law to natural persons, not- 
withstanding that company had never 
exercised its power of eminent domain 
but had secured its right of way by. 
contract with private owners. Ky.St. 
§§ 3766b-1, 4077.—Martin v. I’roducers 
Pipe Line Co., 113 F.2d 81%. 

The word “franchise” in the phrase 
“a special or. exclusive privilege or 
franchise not allowed by law to nat- 
ural persons” in Kentucky statute im-. 
posing franchise tax on corporations 
haying or exercising such a_ special 
privilege or franchise is used in usual 
sense of special privilege conferred by 
grant from government, and not in 
sense of intangible property. Ky.St. § 
4077.—Martin y. Producers Pipe Line 
Co., 113 F.2d 817. 

County franchises authorizing pipe 
line company to build pipe lines across 
county roads, and permits under Ken- 
tucky statute authorizing counties to 
construct pipe lines under state high- 
ways, gave pipe line company “special 


7 


gz 
4 exclusive 
nehi allowed by 

ers: 
99¢ 

—Martin y 
113 F.2d 817. we. h 
C.C.A.La. Under Louisiana Corpora- 
tion Franchise Tax Act imposing tax 
for privilege of carrying on, doing 
business, or continuance of charter of 
corporation, receivership was liable for 
corporation franchise taxes, where re- 
ceiver continued to do business and 
charter was not discontinued. Acts 
La. No. 8 of 1932, § 1(4);. Acts La. 
No. 10 of 1st Ex.Sess.1935, § 1(4).— 
Mayer v. Gros, 116 F.2d 7338, affirm- 
ing International Shoe Co. v. Picard & 
Geismar, 30 F.Supp. 570. 

Under Louisiana Corporation Fran- 
chise Tax Act imposing tax for privi- 
lege of carrying on, doing business or 
continuance of charter of corporation, 
corporation franchise tax is due and 
payable so long as corporation is in ex- 
istence. Acts La. No. 8 of 1932, § 1 
(4); Acts La. No. 10 of 1st Ex.Sess. 
1935, § 1(4).—-Mayer vy. Gros, 116 F.2d 
733, affirming International Shoe Co. v. 
Picard & Geismar, 30 F.Supp. 570. 

C.C.A.N.Y. Dissolution only can re- 
lieve a corporation from. liability for 
franchise tax imposed under New York 
Tax Law. Tax Law N.Y. §§ 182; 197. 
—In re Thornycroft, Inc., 120 F.2d _ 469. 

Ala. The franchise tax imposed on 
corporations is not a “condition” or 
“qualification” to doing business. Gen. 
Acts 1935, p. 387, §/318; Const.1901, 

232.—Hollingsworth & Whitney Co. 
v. State, 1 So.2d 387. 

La.App. Dissolution of a corpora- 
tion, pursuant to resolution appointing 
liquidators and extrajudicial liquida- 
tion, was not complete until liquidators 
filed certificate of dissolution with 
Secretary of State, and hence corpo- 
ration was liable for franchise taxes 
for period prior to filing such certifi- 
cate, though corporation had exercised 
none of its functions for two years. 
Act -No. 250. of 1928, § 62; Act No. 
10 of 1935, 1st Ex.Sess.—State v. Tay- 
lor Interests, 200 So. 157. 


Mich. The appointment of receiver 
which has been made to protect enjoy- 
ment of corporate privilege may not be 
set up to bar collection of tax_ that 
should accompany enjoyment. Comp. 
Laws 1929, § 10140.—Petition of Gal- 
braith, 298 N.W. 284, 297 Mich. 566. 

The corporation privilege tax is an 
excise tax for the right to do business 
rather than the right to be, or exist, 
and must be paid by receiver who con- 
tinues to carry on business of corpora- 
tion, Comp.Laws 1929, § 10140.—Peti- 
tion of Galbraith, 298 N.W. 284, 297 
Mich. 566. 

N.M. An excise or franchise tax, 
measured in a reasonable way, may be 
imposed, if authorized at all; and 
mere fact that net income is used as a 
factor in determining amount of excise 
or franchise tax does not mean either 
is authorized under same facts, or that 
it is not—Humble Pipe Line Co. v. 
State, 109 P.2d 247, 45 N.M. 29. 

N.Y.Sup. The “franchise tax” is a 
tax on the right of a corporation to ex- 
jist and exercise the powers granted by 
its charter. Tax Law, § 208 et seq.— 
Brady v. State Tax Commission, 29 N. 
Y.S.2d 88,176 Misc. 1053. 


The State Tax Commission could not 
levy a franchise tax on plaintiffs’ busi- 
ness after corporation which nad been 
formed by plaintiffs was dissolved for 
nonpayment of franchise taxes, even 
though plaintiffs continued to run 
business in the form of a corporation, 
since the tax is on the privilege to ex- 
ercise the corporate franchise lawfully 
and is not a penalty for the unlawful 
usurpation of a privilege that has been 
withdrawn, and when the corporation 
was dissolved the right to tax the 
franchise terminated. Tax Law, —§§ 
203-a, 208 et seq.—Brady v. State Tax 
Commission, 29 N.Y.S.2d 88, 176 Misc. 
LOSSiee 
Or... The 


Legislature, in enacting 


2 


Pa.Com.Pl. Section 18 of the Act of 
1936, P.L. 51, amending the Act of 
1935, P.L. 414, levied a corporate loans 
tax of one mill for the year 1936.— 
Commonwealth v. Hrie Dry Goods Co., 
50 Dauph. 411. 

§ 248 


Pa. The capital stock tax is a “prop- 
erty tax’. 72 P.S. §§ 1871, 1891, 1892, 
1892e, 1901, 1902.—Commonwealth v. 
Southern Pennsylvania Bus Co., 15 A 
2d 375, 339 Pa. 521. 

§ 254 

Cal. The property of shareholders 
in their shares is distinct from the cor- 
porate property, franchises, and capital 
stock, and may be separately taxed.— 
Miller v. McColgan, 110 P.2d 419. 

Pa.Com.Pl. A multiple mercantile 
manufacturing and retail business of 
an extensive New York corporation in- 
cluded all the assets of a Pennsylvania 
corporation by virtue of a merger De- 
cember 28, 1938, Certificate of au- 
thority issued by Commonwealth of 
Pennsylvania December 8, 1938, by vir- 
tue of which the New York corporation 
became authorized and did transact 
business in Pennsylvania during 1938. 
Said New York corporation filed its 
franchise tax report in March, 1939, for 
the period December 29-31, 1938, dis- 
closing franchise tax liability of a cer- 
tain amount which was duly paid. The 
Pennsylvania branch filed tentative 
eapital stock report for 1938, and 
papers in evidence disclosed that it was 
impossible to file the complete report 
before expiration of the calendar year, 
and agreed that tentative return be 
filed and amount of tax be filed at a 
later time. Appellant stockholder in 
the corporation did not include in re- 
turn for 1939 this particular holding 
which she owned December 31, 1938, 
because the New York corporation was 
not only liable for but paid.a State 
tax to Pennsylvania for 1938, and by 
reason thereof appellant. resident of 
Luzerne county was exempt from pay- 
ment of such property tax. Act 1913, 
P.L. 507, paragraph 2 of Section 1, 72 
P.S. § 4821, expressly exempts from 
return and payment of personal prop- 
erty tax, shares of stock in any bank, 
corporation, or _ limited partnership 
that may be liable to tax on its shares 
or its capital stock for State purposes 
under the laws of the Commonwealth. 
—In re Assessment Woolworth Co., 34 
Luz.L.Reg.Rep. 121. 

Taxation of capital stock in the 
hands of corporation, and taxation of 
owners of the parts or shares of said 
stock is double taxation. Though Leg- 
islature has power to impose the taxa- 
tion, the intent will not be pre- 
sumed.—In re Assessment Woolworth 
Co., 34 Luz.L.Reg.Rep. 121. 

The effect of exemption in wholly re- 
lieving stock of appellee from taxation 
is by no means unprecedented in op- 
eration of our tax system.—In re As- 
sessment Woolworth Co., 34 Luz.L.Reg. 
Rep. 121. 

Although Pennsylvania stock tax may 
be comparatively small as affecting cor- 
poration of another State, still such cor- 
poration may have vast assets employed 
in business within this State and from 
which the State gains enriching bene- 
fits. The latter fact for purposes of 
entitling stockholders from exemption 
is treated in the statute as equivalent 
to the payment of a capital stock tax. 
—In re Assessment Woolworth Co., 34 
Luz.L.Reg.Rep. 121. 


§ 255 

Pa.Super. Where bonds are issued 
by a Pennsylvania corporation, or, al- 
though issued by an individual, are 
assumed by such corporation or the 
interest thereon paid by such corpora- 
tion, such evidences of indebtedness 
are subject to the corporate loans tax, 
which is a tax on the individual bond- 
holders, in the levy and collection of 


“property tax’, and the earnings 


an excise or privilege tax and n 


Minn. A ‘gross earnings 


merely the convenient yardstic 
measure by which the tax is. dete: 
mined, and it is just as much a 
erty tax as if it were assessed | 
lorem.—State v. Fawkes, 299 N 
Pa.Com.P1. The corporate | 
come tax imposed by the Act of 
P.L. 208, 72 P.S. § 3420a, et se 


property tax.—Commonwealth y. Bay 
Cigars, Inc., 50 Dauph. 2438. 


impose a tax upon the tobacco.- 
monwealth v. Bayuk Cigars, 
Dauph. 2438. ” 
The Act does not impose a ta: 
the payroll, but merely emplo 
second allocation fraction as 
three measures to which the fra 
tax applies —Commonwealth y, ~ 
Cigars, Inc., 50 Dauph. 243. 
The Act assigns to this St 
receipts from all sales excep 
procured by or attributable to 
offices maintained by ) 
in other States.—Commonweal 


by and accruing to” such corpo 
it appears that the Legislature r 
nized two distinct methods of acco 
ing, namely, the cash basis and t 
accrual basis.—Commonwealth v. Bayu 


Cigars, Inc., 50 Dauph, 243. 


§ 257 — Vi 
Cal. The “‘source”’ of dividends 
affecting taxable situs is the 


of the income. St.1935, p. 111 
oe en v. McColgan, 110 
> 


Under the doctrine of ‘m 
sequuntur personam”’, corporate 
have their situs or location fo 
poses of taxation in the state or 
try wherein their owner resides, u 
they have acquired a business si 
elsewhere.—Miller v. McColgan, 
P.2d 419. ‘ ee 


§ 258 yas 
Pa. The statute imposing additio 
tax of 1 mill upon corporate indebted- 
ness was inapplicable to the year 1935, 
1935, P.L. 414, §§ 3, 
19, 24, 72 B.S. §§ 3244, 3246, 3250—1 
3250—15.—_Commonwealth y. Che ‘ 
County Light & Power Co. 14 eS 
314, 339 Pa. 97. % 
§ 262 4 


Ariz, Any particular real or perso 
al property to which bank holds title 
not subject to taxation except indir 
ly as its value appears in value of cap-— 
ital stock of bank.—Valley Nat. Bank — 
gear tees v. Apache County, 114 P.2d 

Mass. Where only substantial 
ference in treatment of insurance ¢ 
panies and savings banks with ref-— 
erence to excise imposed was in the 
bases for computation of the excise 


Sy 


of corporations upon the same funda- 
mental principles so far as it could be 
applied to corporations carrying on 
materially different kinds of business — 
and fact that measure of value was 
premiums in case of insurance com- 
panies rather than deposits as in case 
of banks did not show an intention 
that subject of excise should be differ- 
ent. G.L.(Ter.Ed.) c. 63, §§ 11-138, 16, 
22-29.—Commissioner of Insurance V. 
Commonwealth Mut. Liability Ins. Co., 
32 N.B.2d 231, 308 Mass. 385. 
N.Y.App.Div. An investment com- 
pany engaging in industrial loan- busi- 
ness, and paying franchise tax imposed 
on business corporations prior to en- 
actment of statute which imposed tax © 
on banks and corporations doing bank- — 


§ 262 ; 
ing pusiness and provided that corpo- 
rations ‘theretofore paying franchise 
tax should continue to pay franchise 
tax, was subject to franchise tax on 
_ business corporations and not to bank 
franchise tax on bank, notwithstanding 
enactment of amendments to Banking 
Law relating to industrial banks, 
where amendments dealt with separa- 
tion of investment companies engaged 
in industrial loan business and those 
not so engaged, and industrial banks 
did not possess all the powers of com- 
mercial banks. Tax Law, §§ 208 et 
seq., 219-p et seq.; Laws 1931, ce. 490, 
494, adding Banking Law, §§ 290 et 
seq., 505 et seq.—Modern Industrial 
Bank v. Graves, 21 N.Y.S.2d 329, 260 
-App.Div. 349, appeal denied 22 N.Y.S.2d 
634. Appeal granted. 

N.Y.App.Div. Industrial bank was 
ibject to tax under statute providing 
for. franchise tax on corporations based 
on net income rather than to lesser tax 
rescribed by statute imposing tax on 
banks and companies doing a banking 
business. Tax Law §§ 298 et seq., 
19-p et seq.; Civil Practice Act, $8 
[283 et seq.—Morris Plan Industrial 
Bank of New York v. Graves, 23 N.Y. 
i —«8.2d 312. 


¥ 


Crit 


ee § 265 

ies The statute governing taxation 
of bank shares makes no distinction 
between national banks and __ state 
anks. Act No. 172 of 1938—Flour- 
10y v. Wirst Nat. Bank of Shreveport, 
3°S0.2d_ 244, 197 La. 1067. 

--N.J. Under statute relating to as- 
sessment of common stock of banks 
and providing “* * * it being the 
intention that the shares of preferred 
_, stock and the capital represented there- 


mon stock was taxable could not be 
ustained, where quoted words 
were separated from the portion rela- 

tive to assessment of common stock by 
nly a comma and carried unmistakable 


bay 2 : 4 
Trust Co. yv. State Board of Tax Ap- 
“peals, 15 A.2d 605, 125 N.J.L. 275, af- 
firming 11 A.2d:369. 124 NJ. 245. 


if § 272 
 €.C.A.Pa. The property of a nation- 
al bank is subject to local taxation the 
same as other property is taxed. 12 
~U.S.C.A. § 548(3).—Stephens v. Reed, 
121 F.2d 696. 

D.C.Ohio. National banks eannot be 

on _taxed by state governments or political 
- subdivisions upon their property or 


shares except as Congress may grant 
that right by express permission and 
mere silence of Congress in such re- 

spect in itself constitutes a ban. 12 

“athe J.8.C.A. § 548.—Odland v. Findley, 38 

“\. F.Supp. 563. 

S Minn. National banks as “federal 
instrumentalities” are subject to no in- 
herent power in the states to tax them 

and the banks, their property, and 

_ shares of their capital stock are sub- 

_ ject to state taxation only as Congress 

' permits and a tax beyond that per- 

mission is void. 12 U.S.C.A. 548.— 
Irvine v. Spaeth, 299 N.W. 204. 

Congress in enacting statute relating 

to taxation of national banking asso- 

ciation by states did not intend to 

; extend implied restrictions of the stat- 

ae ute to a tax on dividends paid by hold- 

4 ing company to taxpayer out of divi- 

i, dends received by the holding com- 

+ 

‘ 


pany from national banks. 12 U.S.C. 
G Ad 548.—Irvine vy. Spaeth, 299 N.W. 
The various restrictions placed by 

federal statute on the permitted meth- 
ods of taxation by a state of nation- 
al banking associations are designed 
to prohibit only those systems of state 
taxation which discriminate in practi- 


cal operation against national banking, 


associations or their shareholders as a 
class. 12 U.S.C.A. § 548.—Irvine v. 
Spaeth, 299 N.W. 204. 


§ 275 
D.C.Ohio. National banks cannot be 


ade 


taxed by state governments or political 


subdivisions upon their property or 
shares except as Congress may grant 
that right by express permission and 
mere silence of Congress in such re- 
spect in itself constitutes a ban. 12 
U.S.C.A. § 548.—Odland v. Findley, 38 
F.Supp. 563. 

Under federal statute granting states 
right to tax shares in national banks, 
the tax levied by the state must be a 
tax upon shareholders and not upon 
the assets of the bank notwithstanding 
the bank pays the tax as agent of 


shareholders, 12 U.S.C.A. § 548; Gen, 
Code Ohio §§ 5408, 5410-5412, 5672, 
5673.—Odland y. Findley, 38 F.Supp. 


563. 

Where the State of Ohio assessed tax 
on national bank shares against bank 
and when the tax was not paid certi- 
fied delinquent tax to recorder in same 
form that tax had been carried plus 
a ten per cent. penalty, there was no 
authority in either state or federal law 
to shift liability from shareholders to 
property of bank, and the 10 per cent. 
penalty was not an assessment of ‘‘pen- 
alty’” under Ohio statute authorizing 
assessment of penalty of $100 per day 
for delay of bank in collecting and 


paying tax on shares. 12 U.S.C.A. § 
548; Gen.Code Ohio §§ 5408, 5410- 
5412, 5672, 5673.—Odland y. Findley, 


38 F.Supp. 563. 

La. The act of Congress permitting 
states to tax shares of national banks 
is merely a ‘waiver’ of immunity 
against assessment of taxes on that 
type of property, enabling legislature 
to tax through authority delegated by 
state constitution, but not to exempt 
from taxation. 12  U.S.C.A. 548; 
Const.La.1921, art. 10, § 4.—Flournoy 
v. First Nat. Bank of Shreveport, 3 So. 
2d 244, 197 La, 1067. 

Minn. The various restrictions 
placed by federal statute on the per- 
mitted methods of taxation by a state 
of national banking associations are 
designed. to prohibit only those sys- 
tems of state taxation which discrim- 
inate in practical operation against na- 
tional banking associations or _ their 
shareholders ag a class. 12 U.S.C.A. 
§ 548.—Irvine v. Spaeth, 299 N.W. 204. 


§ 293 

C.C.A.Ky. A coal mining corporation 
owning plants generating electric pow- 
er for its mining operations and fur- 
nishing electric light to its tenants, 
employees and a few nontenants, and 
selling surplus power to another min- 
ing corporation, was subject to fran- 
chise tax as a “like company” within 
Kentucky statute imposing franchise 
tax on every electric light and power 
company and every other “like com- 
pany,” notwithstanding that corpora- 
tion was chartered as coal company 
and not as electric light or power com- 
pany, and that charter did not specifi- 
eally or by implication authorize cor- 
poration to operate an electric light or 
power company, and that corporation 
did not hold itself out as operating a 
public utility. Ky.St. § 4077.—Con- 
ipo Coal Co. v. Martin, 113 F.2d 


The Kentucky statute subjecting elec- 
tric light or power companies and other 
like companies to franchise tax does 
not tax the right to operate as an elec- 
tric light or power company, but fixes 
value of privilege which company has 
enjoyed of carrying on such operation. 
Ky.St. § 4077.—Consolidation Coal Co. 
v. Martin, 113 F.2d 813. 

A coal mining corporation owning 
plants generating electric power for its 
mining operations, and furnishing elec- 
tric light to its tenants, employees and 
a few nontenants, and accepting sub- 
stantially all requests for electric serv- 
ice, and selling surplus power to an- 
other mining corporation, was _per- 
forming a-—‘‘publie service” so as to be 
subject to franchise tax under Ken- 
tucky statute imposing such tax on 
corporations, performing any public 
service. Ky.St. § 4077.—Consolidation 
Coal Co. v. Martin, 113 F.2d 818. 

Il Cement conduits placed under 
city streets by electric company for its 
electric wires under city ordinance 


pany. 
son Co., 
§ 294 

Tex.Civ.App. A_ refining company 
which owned pipe line used exclusive- 
ly for transporting oil which company 
had bought itself for purpose of refin- 
ing, to the refinery, was not an “in- 
corporated oil pipe line Company,” nor 
a “common carrier oil pipe line com- 
pany” nor “doing business of the same 
character” as oil pipe line company or 
common carrier ‘pipe lime company, 
within terms of intangible tax statute, 
and hence was not subject to such tax. 
Vernon’s Ann.Civ.St. art. 7105.—Col- 
Tex Refining Co. v. Hart, 144 S.W.2d 
909, error refused. : 

A “common carrier oil pipe line com- 
pany” within terms of intangible tax 
statute would carry on the business of 
transporting oil by pipe lines as its 
business and presumptively for hire, 
and would be a revenue-producing con- 
cern within itself. Vernon’s Ann.Civ. 
St. art. 7105.—Col-Tex Refining Co. v. 
Hart, 144 S.W.2d 909, error refused. 

An “incorporated oil pipe line com- 
pany” within terms of intangible tax 
statute would be carrying on the busi- 
ness of transporting oil by pipe line, 
with the object of profit or income for 
the owner, whether owner was a pri- 
vate or a public carrier. Vernon’s Ann. 
Civ.St. art. 7105.—Col-Tex Refining Co. 
v. Hart, 144 S.W.2d 909, error refused. 

In statute defining “common carrier 
pipe line companies,’ provision that 
statute should not apply to cb lines 
limited in their use to the wells, sta- 
tions, plants and refineries of the own- 
er and not part of the pipe line trans- 
portation system of any common car- 
rier as above defined, manifested in- 
tent to make it clear that pipe lines 
thus limited in use were not included in 
the definition of “common carrier pipe 
line company,” and to leave such pipe 
lines in favored position as respects li- 
ability for intangible tax. Vernon’s 
Ann.Civ.St. arts. 6018, 7105.—Col-Tex 
Refining ‘Co. v. Hart, 144 S.W.2d 909, 
error refused. 

The length of pipe line owned by oil 
and gas refining company is not ma- 
terial in determining liability of the 
company for intangible tax. Vernon’s 
Ann.Civ.St. art. 7105.—Col-Tex Refin- 
ing Co, y. Hart, 144 S.W.2d 909, error 
refused. 

The intangible tax statute was in- 
tended to embrace only such property 
or facilities as produced for the owner 
within and of itself, separate and 
apart from any other business of the 
owner, a tangible revenue or income, 
and hence gathering system of pipe 
lines owned by refining company did 
not have tangible value to which the 
tax measure attached. Vernon’s Ann. 
Ciy.St. art. 7105.—Col-Tex Refining Co. 
v. Hart, 144 S.W.2d 909, error refused. 


§ 296 

N.J.Tax App. 
insurance companies are subject to 
personal property tax assessment un- 
der statute providing for taxation of 
property of domestic corporations in 
the same manner as that of individuals, 
and are not taxable under statute goy- 
erning the taxation of stock insurance 
companies. N.J.S.A. 54:4-18, 54:4-22. 
—Farmers Reliance Ins. Co. v. City of 
Trenton, 15 A.2d 229, 18 N.J.Mise. 569. 

Under statute providing for taxation 
of property of domestic corporations in 
same manner as that of individuals, 
domestic mutual fire insurance company 
was assessable for personal property 
taxes in the full amount of its person- 
alty, including intangibles, less any de- 
ductions for debt or for exempt prop- 
erty properly claimed by sworn state- 
ment. N.J.S.A. 54:4-14, 54:4-15, 54: 
4-18—Farmers Reliance Ins. Co. y. 
City of Trenton, 15 A.2d 229, 18 NJ. 
Misc. 569, : 

§ 298 


N.J.Sup. A titfe and mortgage guar- 
anty company was a “stock insurance 
. 


Domestic mutual fire 


panies othe 
N.J.S.A. 54:4-22.—National Commercia 
Title & Mortgage Guaranty Co. y. State 
Board of Tax Appeals, 16 A.2d 558, 
125 N.J.L. 503. 


300 

N.J.Sup. A tees and mortgage guar- 
anty company was a “stock insurance 
company” within statute imposing cap- 
ital stock and surplus tax on insurance 
companies other than life insurance. N. 
J.S.A. 54:4-22.—National Commercial 
Title & Mortgage Guaranty Co. v. State 
Board of Tax Appeals, 16 A.2d 553, 
125 N.J.L. 503. 


§ 301 

Cal.App. The gross premium tax im- 
posed upon insurance companies is 
an “indirect tax” levied as ordinary 
property taxes are levied with a view 
to determine the value of the thing 
taxed and to make it pay its propor- 
tion of taxes for the support of the 
government and the method of assess- 
ment was not provided to differentiate 
the tax from other forms of taxation 
utilized but was adopted because of 
the different nature of the thing assess- 
ed and of the difficulty of arriving at 
a correct estimate of its value by any 
other means. Pol.Code, § 3668b; 
Const. art. 13, § 14.—Camden Fire Ins. 
Ass’n v. Johnson, 109 P.2d 447. 

The gross premium tax imposed up- 
on insurance companies is not a “‘prop- 
erty tax” but an “excise tax’ levied 
upon the privilege of doing business 
in the state for purpose of raising 
revenue and penalties for nonpayment 
become part of the tax. Pol.Code § 
3668b; Const. art. 13, § 14.—Camden 
ire Ins. Ass’n vy. Johnson, 109 P.2d 


Mass. The excise imposed by stat- 
ute on domestic insurance companies 
upon gross premiums ‘and assessments, 
though occasionally referred to in the 
statute as a “tax”, is an ‘excise’ upon 
right of insurance company to carry 
on its business, and when company by 
reason of being permanently enjoined 
from carrying on business has no such 
right, there is no subject for the excise 
and none can be levied. G.L.(Ter.Ed.) 
ec. 63, § 22.—Commissioner of Insurance 
v. Commonwealth Mut. Liability Ins. 
Co., 32 N.B.2d 231, 308 Mass. 385. 

_ The statute providing for the propor- 
tionate reduction of excise payable by 
bank after it is incapacitated from 
doing business does not apply express- 
ly or impliedly to insurance companies. 
G.L.(Ter.Ed.) c¢. 63, §§ 16, 22-29— 
Commissioner of Insurance v. Common- 
wealth Mut. Liability Ins. Co., 32 N. 
H.2d 231, 308 Mass. 385. 

Where only substantial difference in 
treatment of insurance companies and 
sayings banks with reference to excise 
imposed was in the bases for computa- 
tion of the excise, it would be inferred 
that legislature intended to deal with 
the two classes of corporations upon 
the same fundamental principles so 
far as it could be applied to corpora- 
tions carrying on materially different 
kinds of business and fact that measure 
of value was premiums in case of in- 
surance companies rather than deposits 
as in case of banks did not show an 
intention that subject of excise should 
be different. G.L.(Ter.Ed.) c. 63, §§ 
11-138, 16, 22-29.—Commissioner of _In- 
surance vy, Commonwealth Mut. Lia- 
bility Ins. Co., 82 N,H.2d 231, 308 
Mass. 385. 


The statute imposing an excise up- 
on domestic insurance companies must 
be construed as imposing such excise 
upon the franchise of such company 
as existing at a given date rather 
than as existing over a period of 
time. G.L.(Ter.Ed.) c¢. 63, §§ 22-29.— 
Commissioner of Insurance y. Com- 
monwealth Mut. Liability Ins. Co., 32 
N.E.2d: 231, 308 Mass. 385. 

Where domestic insurance company 
was permanently enjoined on Decem- 
ber 26, 1936, from earrying on busi- 
ness and receivers were appointed and 
date as of which excise based upon 
premiums and related items received 
by ingurance company was to be 


by AS 


“levied _ 


es) ; ne ceding ca 
year” for which by terms of statute 


Ww: _ Janual 
4: > calendar 


‘ied was — 
1, 1937, wh 


me ; 
“the pre 


a return was to be made had fully 
expired, commonwealth could not re- 
cover an excise based on premiums 
received in the calendar year 1936, 
since on January 1, 1937, the insur- 
ance company had no franchise which 
was subject of an excise. G.L.(Ter. 
Ed.) c. 68, §§ 22-29.—Commissioner 
of Insurance y. Commonwealth Mut. 
Liability Ins. Co., 32 N.H.2d 231, 308 
Mass. 385 


Miss. A mutual life insurance com- 
pany was liable to the state for taxes 
on annuity considerations paid to com- 
pany but was not liable for interest on 
taxes or for taxes on considerations 
paid to company during first six 
months of 1932 where right to recover 
such taxes was barred by statute con- 
cerning time within which proceedings 
must be brought by state tax collector 
for collection of taxes at time of filing 
of suit by state. Code 1930, § 6996.— 
State ex rel. Gully v. Mutual Life ins. 
Co. of New York, 198 So. 763, 189 Mise. 
830, overruling suggestion of error in 
part 196 So. 796, 189 Miss. 830. 


§ 302 

Kan. Under the statute setting forth 
the fees and taxes which every insur- 
anee company or fraternal benefit so- 
ciety organized under the laws of the 
state or doing business in the state 
must pay on premiums and under other 
sections of the insurance code, ‘‘annui- 
ty contracts” are “insurance contracts”, 
and “considerations for annuity con- 
tracts” are included within the term 
“premiums”, so that considerations re- 
ceived by insurance companies for an- 
nuity contracts are taxable in the same 
manner as premiums received for in- 


surance. Gen.St.1935, 17-202(9), 40- 
201, 40-252, 40-401, 40-409, 40-420.— 
Equitable Life Assur. Soc. of U. S. v. 


Hobbs, 114 P.2d 871, 154 Kan. 1. 


§ 305 

N.Y.App.Div. An investment compa- 
ny engaging in industrial loan busi- 
ness, and paying franchise tax im- 
posed on business corporations prior to 
enactment of statute which imposed 
tax on banks-and corporations doing 
banking business and provided that 
corporations theretofore paying fran- 
chise tax should continue to pay fran- 
chise tax, was subject to franchise tax 
on business corporations and not to 
bank franchise tax on bank, notwith- 
standing enactment of amendments to 
Banking Law relating to industrial 
banks, where amendments dealt with 
separation of investment companies en- 
gaged in industrial loan business and 
those not so engaged, and industrial 
banks did not possess all the powers 
of commercial banks. Tax Law, §§ 208 
et seq., 219-p et seq.; Laws 19381, ce. 
490, 494, adding Banking Law, §§ 290 
et seq., 505 et seq.—Modern Industrial 
Bank v. Graves, 21 N.Y.S8.2d 329, 260 
App.Div. 349, appeal denied 22 N.Y.S. 
2d 534, Appeal granted. 


N.Y.App.Div. Industrial bank was 
subject to tax under statute providing 
for franchise tax on corporations based 
on net income rather than to lesser tax 
prescylbed by statute imposing tax on 

anks and companies doing a banking 
business. Tax Law §§ 208 et seq., 
219-p et seq.; Civil Practice Act, 
1283 et seq.—Morris Plan Industrial 
Bank of New York v. Graves, 23 N.Y. 
8.2d 312. 


§ 309 

Okl. The Oklahoma Freight Car Tax 
Law imposing a tax equivalent to 4 
per cent. of the gross earnings of a 
freight car within the state does not 
burden “interstate commerce” in viola- 
tion of the Federal Constitution, since, 
though the act levies a ‘‘property tax,” 
it does not levy an ‘‘ad valorem tax’’ 
in violation of the section of the Con- 
stitution limiting, with certain excep- 
tions, taxes on ad valorem basis in 
any one year to a specified millage, but 
the act is a substitute for, and in lieu 
of, ad valorem taxes on freight cars. 
68 Okl1.St.Ann. § 791 et seq.; OkILSt. 
Ann.Const, art. 10, § 9.—Magnolia 


-F. W. Woolworth Co., 60 S.Ct.. 107 


Petroleum Co. v. } Oklahom 


mission, 106 P.2d 
: § 326— SMe ae? 
The tax imposed upon forei; 


Mass. 


measured by property and incom ir 
ly allocable to business conducte 


oe 


commodity or privilege of having pl: 
of business in Massachusetts, and 
not a “property tax’ or an “inco 
tax” or a ‘franchise tax” on righ 
exist as a corporation. G.L.(Ter- 
ce. 63, §§ 38, 39, 39C.—Commissioner 
Corporations and Taxation vy. Ford M 
tor Co., 33 N.H.2d 318, 308 Mass. 
A state may tax a foreign corpor 
tion for the benefit derived from > ide 
government in conducting local, as d 
tinguished from interstate, bu 
but state cannot tax foreign corp 
tion for privilege of engaging in int 
state commerce and cannot exact \ 
cise from foreign corporations 
conduct only interstate business wit 
in the state. U.S.C.A.Const. art. 
8.—Commissioner of Corporation 
Sige: v. Ford Motor Co., 33 
18, 308 Mass. 558. me 
Wis. Where Delaware corpo 
operating chain stores in Wisconsi 
not segregate earnings from each o 
several states in which it did busi 
but handled earnings according to 0 


nary business practice, and_ declar Hf 


dividend payable out of peas 
senting accumulated earnings of s 

years, which earnings were not held 
trust for taxing authorities, “tr 
fund” doctrine was not applicable s 
as to impose on corporation an exc: 
tax under statute. based on amount o 
dividend allocable to Wisconsin 


which dividend was declared, 
§ 71.60.—J. C. Penney Co. v. 
Tax Commission, 298 N.W. 186, 

Wis. 69, 134 A.L.R. 908, conforming 


a Tax Com: 


x 


corporations by Massachusetts statute, 


Beet 
Massachusetts, is an “excise tax” for — 


mandate State of Wisconsin v. J. C. 


Penney Co., 61 S.Ct. 246, 311 U. 
85 L.Ed: 267, 130 A.L:R.~ 12 
versing J. C. Penney Co. vy. 
Tax Commission, 289 


U.S. 


Penney Co., 60 
618, 84 L.Ed. 1392, rehearing d 
61 S.Ct. 444, 312 U.S. 712, 85 . 
—, conforming to mandate State 
Wisconsin v. Minnesota Mining & 
Co., 61 S.Ct. 253, 311. U.S.) 452508 
Ed. 274, reversing Minnesota Mi 
& Mfg. Co. v. Wisconsin Tax Commis 


Minnesota Mining & Mfg. t 
1077, 310 U.S. 619, 84 L. Wh 

hearing denied 61 S.Ct. 444, 312 U.S 
712, 85 L.E 


worth Co., 61 S.Ct. 395, 311 U.S, 622 
85 L.Ed. —, reversing F. W. Woo 
worth Co. v. Wisconsin Tax Commi 
sion, 289 N.W. 685, 233 Wis. 305, ce 
tiorari granted State of Wisconsin 


310 U.S. 619, 84 L.Ed. 1393, rehearin 
denied 61 S.Ct. 444, 312 US. 7 
Toot dees ‘ 


Where evidence showed that ‘Dela- z 


ware corporation operating chain stores 
in Wisconsin declared dividend payable 
out of surplus representing accumulat- 
ed earnings of many years derived from 


all states, statutory presumption that — 


dividend was paid out of earnings of 
immediately preceding year was re- 
butted, and Tax Commission erred in 
computing excise tax under statute, in 
treating presumption as conclusive and 
computing amount of dividend allocable 
to Wisconsin on basis of percentage of 
prior year’s earnings instead of per- 
centage of Wisconsin income to the 
surplus out of which the dividend was 
declared. St.1939, § 71.60, § 3(4).—J. 
C. Penney Co. v. Wisconsin Tax Com- 
mission, 298 N.W. 186, 238 Wis. 69, 
134 A.L.R. 908, conforming to man- 
date State of Wisconsin v. J. C. Pen- 


Ae 8 


aae 


p= 


4 
i 


ney Co., 61 §.Ct. 246, 311 US. 435,186" 


L.Hd. 
dne-Gs 


267, 180 A.L.R. 


1229, reversing 
Penney Co. v. 


Wisconsin Tax 


; 
ek 328 


Commission, 289 N.W. 677, 233 Wis. 
+286, 126 A.L.R. 1333, certiorari grant- 
ed State of Wisconsin y. J. C. Penney 
Sen@on. 60) S.Ct. 1076, 310° U.S. .618) 184 
_ L.Ed. 1392, rehearing denied 61 Set 
444, 312 U.S. 712, 85 L.Ed. —, con- 
-. forming to mandate State of Wiscon- 
sin y. Minnesota Mining & Mfg. Co., 
Sows Ct) 258, 311 U.S, 452,85) L.Ed. 
4 reversing Minnesota Mining & 

g. Co. v. Wisconsin Tax Commission, 
(289 N.W. 686, 233 Wis. 306, certiorari 
granted ‘State of Wisconsin v. Minne- 
: sota Mining & Mfg. Co., 60 S.Ct. 1077, 
+) 


- 310 U.S. 619, 84 L.Ed. 1393, rehearing 
denied 61 S.Ct. 444. 312 U.S. 712, 85 
L.Ed. —, conforming to mandate 
State of Wisconsin v. F. W. Woolworth 
ie Co. 61 S.Ct. 395,.311 U.S. 622,; 85 L: 

Ed. —, reversing F. W. Woolworth 

.Co. v. Wisconsin Tax Commission, 289 
N.W. 685, 305, certiorari 
granted State of Wisconsin v. F. W. 
; $10 U.S. 


E 


Ty ; 328 
-'  p.C.Cal. A foreign holding corpora- 
_ tion which was never actively engaged 
in any transaction for profit, and never 
traded in securities or engaged in any 
activity other than receipt and dis- 
- bursement of dividends or interest, was 
not “doing business’ in California 
within meaning of California bank and 
a orporation franchise tax _ statute, 
though it had an office in California. 
- Gen.Laws Cal,1937, Act 8488, §§ 5, 11; 
 Supp.1939, Act 8488, § 4.—Birch v. Mc- 
Colgan, 39 F.Supp. 358. 
Ala. A foreign manufacturing corpo- 
ration which had certain dwelling hous- 
es on land where plant was being con- 
structed, which it rented out and col- 
_ lected rents, was ‘doing business” in 
Alabama, so_as to be subject to fran- 
 chise tax. Gen.Acts 1935, p. 387, § 
318; Const.1901, § 232.—Hollingsworth 
- & Whitney Co. v. State, 1 So.2d 387. 
In passing on question of whether 
foreign corporation having qualified in 
_ Alabama is “doing business” therein, so 
as to be subject to franchise tax, court 
_ will not make any fine distinctions be- 
- tween corporate powers and corporate 
functions. Gen,Acts 1935, p. 387, § 318; 
~ Const.1901, § 232.—Hollingsworth & 
~* Whitney Co. v. State, 1 So.2d 387. _ 
Doing any sort of authorized business 
in state by qualified foreign corporation 
is sufficient to subject it to franchise 
tax on capital employed in Alabama. 
 Gen.Acts 1935, p. 387, § 318; Const. 
1901, § 232.—Hollingsworth & Whitney 
- Co. v. State, 1 So.2d 387. 
There is no limitation in Constitution 


as to manner in which capital of for- 
eign corporation shall be employed to 
‘be within franchise tax base, and pro- 
vision is different in material respects 
_ from requirement that corporation shall 
- qualify before doing business in Ala- 
bama. Const.1901, § 232.—Hollings- 
worth & Whitney Co. v. State, 1 So.2d 


387. 
329 

C.C.A.Ky. A corporation 
elass of corporations subject to fran- 
echise tax under Kentucky statute is 
subject to such tax, whether or not 
state of Kentucky has granted the cor- 
poration a franchise, in view of fact 
that statute does not impose tax on 
franchise in technical sense but tax on 
value of intangible property employed 
in corporation’s business, Ky.St. § 
4077.—Consolidation Coal Co. y. Mar- 
fin, 113 F.2d 813. 

Ala. The franchise tax imposed on 
foreign corporation is an “excise” for 
_ the privilege of doing business in Ala- 
bama. Gen.Acts 1935, p. 387, § 318; 
Const.1901, § 232.—Hollingsworth & 
Whitney Co. v. State, 1 So.2d 387. 

Cal.App. Under Bank and Corpora- 
tion Franchise Tax Act imposing fran- 
ehise tax measured by income for pre- 
eeding year, Legislature intended to 
tax that portion of income of business 
of a foreign corporation fairly attribu- 


“ 


table to business done within state. 
Se1929, p. 21,°.§ 7s St.1933, p. 694, § 
Gemepn 687, § S(d); p. 870, “§ 4;.. St. 
1931, p. 2226, § 10.—Holly Sugar Cor- 


poration v, McColgan, 106 P.2d 208. 


within ° 


Seok ay AAV ey 


TAXATION 


\ 


property of foreign corporation is sub- 
ject to taxation in Illinois, franchises, 


copyrights, good will and the like, on 


the one hand, and bank deposits used 
locally, on the other hand, are generally 
treated as ‘intangibles’, but at the 
same time a distinetion exists.—People 
v. McGraw Blectric Co., 30 N.B.2d 9038, 
375 Ill. 241. 
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Ill. In determining whether personal 
property of foreign corporation is sub- 
ject to taxation in-Illinois, franchises, 
copyrights, good will and _ the like, on 
the one hand, and bank deposits used 
locally, on the other hand, are generally 
treated as “intangibles”, but at the 
same time a distinction exists.—People 


v. McGraw Electric Co., 30 N.B.2d 908, . 


375 Ill. 241. 

A tax on bank deposits is an “ad 
valorem property tax” on bank deposits 
as separate items of property, and as 
such cannot be considered as parts of 
the manufacturing plants where the 


goods are made and sold.—People v. 


McGraw Electric Co., 
376 Ill. 241. 

A Delaware corporation’s funds which 
consisted of accumulated reserves com- 
ing from corporation’s three divisions, 
one of which was in Illinois, and which 
were held subject to needs and demands 
for additional capital of the three divi- 
sions, and which were deposited in 
bank, acquired situs in Illinois, and 
were under jurisdiction of the taxing 
authorities at office of corporation in 
Cook county. Ill.Rev.Stat.1935, ce. 120, § 
1.—People v. McGraw Electric Co., 30 N. 
H.2d 908, 375 Ill. 241. 


30 N.H.2d 903, 


§ 339 

Kan. Under the statute setting forth 
the fees and taxes which every insur- 
ance company or fraternal benefit so- 
ciety organized under the laws of the 
state or doing business in the state 
must pay on premiums and under 
other sections of the insurance code, 
“annuity contracts’ are ‘insurance 
contracts’, and ‘‘considerations for an- 
nuity contracts” are included within 
the term ‘“‘premiums”, so that consider- 
ations received by insurance companies 
for annuity contracts are taxable in 
the same manner as premiums received 
for insurance. Gen.St.1935, 17-202(9), 
40-201, 40-252, 40-401, 40-409, 40-420. 
—Equitable Life Assur. Soe. of U. S. v. 
Hobbs, 114 P.2d 871, 154 Kan, 1, 


Mo. Money collected on annuity 
policies sold by foreign insurance com- 
pany licensed to engage in business of 
annuities and life, accident and health 
insurance was a “life insurance premi- 
um” within statute imposing a 2 per 
eent. tax on life insurance premiums 
as against contention that an agree- 
ment for an annuity is a “eontract’’ 
and not a “policy” and that money 
paid for annuity is a “consideration” 
and not a “premium” in view of gen- 
eral reference to “annuity contracts” as 
“policies” and to money paid for an 
annuity as a “premium’. Mo.St.Ann. 
§§ 5690, 5722-5725, 5892, 5893, 5979, 
pp. 4350, 43866, 4367, 4493, 4494, 4556. 
—State ex rel. Altna Life Ins. Co. v. 
Lucas, 153 S.W.2d 10. 


The words “insurance on life” within 
statute. providing that every foreign 
insurance company shall annually pay 
a tax upon premiums received on ac- 
count of business done in the state for 
insurance on life at the rate of 2 per 
cent. per annum mean ‘“‘life insurance’, 
Mo.St.Ann. § 5979, p. 4556.—State ex 
rel. Atna Life Ins, Co. v. Lucas, 153 S. 
W.2d 10. : 
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Cal. The situs of stock in Philip- 
pine corporation owned by California 
resident was in California under rule 
“mobilia sequuntur personam’’, where 
stock certificates were in the Philip- 
pines but there was no indication of 
a separate business situs, and hence 
tax paid to Philippines on income 
from dividends and on profit from sale 
of stock to Philippine buyer through 
Philippine broker was not within Cal- 
ifornia statute authorizing credit 
against income tax for taxes paid on 
income from “gources” without the 


Il. In determining whether personal — 


state. St.1935, p. 1117, § 25 
ler _v. McColgan, 110 P.2d 4: a a 
That the Philippines may impose 
income tax on income from. dividends 
from Philippine corporations, or from 
sales of property having a situs in 
other jurisdictions, does not mean that 


such income is derived from the Phil- 


ippines under California theories of 
taxation and statutes, so as to re- 
quire California court to treat such 
income as derived from sources in the 
Philippines, and to be credited against 
California income taxes but merely 
that the Philippines have adopted a 
different theory of taxation. St.1935, 
p. 1117, § 25(a).—Miller v. McColgan, 
110) P20 2449: 


; § 344 

C.C.A.N.Y. The implied immunity of 
federal government and its agencies 
from taxation by state government 
should be narrowly restricted.—The 
Southern Cross, 120 F.2d 466, revers- 
ing 31 F.Supp. 549. 

C.C.A.S.C. Property of the federal 
government may not be taxed by the 
states without consent of Congress. 
U.S.C.A. Const. art. 1, § 8; art. .6.—U, 
S. v. City _of Greenville, 118 F.2d 963, 
xevereyne U. S. v. Woodside, 34 F.Supp. 


D.C.Okl. The state of Oklahoma has 
no power through any of its agencies 
to tax any property belonging to the 
United States government. 68 OkI.St. 
Ann. § 23, subd. 3; Okl.St.Ann.Const. 
art. 10, § 6—Commodity Credit Corpo- 
een y. Oklaioma County, 36 F.Supp... 


Ala. Neither the federal government 
nor its instrumentalities which are en- 


. gaged in carrying on its powers can be 


taxed by a state, so as to burden the 
federal government directly or imme- 
diately —King & Boozer vy. State, 3 So. 
2d 572. 

Idaho. Neither state nor its political 
subdivisions can tax the property of 
the United States without its consent.— 
ph v. Minidoka County, 106 P.2d 

Under statute providing that lands of 
homestead entryman may after satis- 
factory proof of residence, improvement 
and cultivation, and acceptance of such 
proof by General Land Office be taxed 
by state or political subdivision, lands 
of a homestead entryman after compli- 
ance with all requirements of home- 
stead laws as to residence, improve- 
ment and cultivation, but before final 
proof of reclamation of land was made, 
were subject to taxation by state and 
political subdivisions, regardless of 
when homestead entry was made. Act 
Cong. June 17, 1902, § 5, 32 Stat. 389; 
43 U.S.C.A. § 455.—Jolley v. Minidoka 
County, 106 P.2d 865. 

Mo. The rule is that a state is with- 
out power to tax property of the Unit- 
ed States so long as title remains in 
the United States, but that rule hag 
no application to general taxes as- 
sessed on land sold by the government 
after the United States has parted with 
its title—Varney River Drainage Dist. 
v. Spiedel, 152 S.W.2d 54. 

Pa. The doctrine of ‘governmental 
immunity” is a doctrine of implied lim- 
itation of the power of the federal gov- 
ernment to tax a state or any of its 
instrumentalities. and of power of state 
to tax federal government or any of 
its instrumentalities, and is applicable 
ony. to taxing relations of federal and 
state governments, and does not ap- 
ply to state and municipalities there- 
in.—Marson y. City of Philadelphia, 21 
A.2d 228, 342 Pa. 369. 

§ 360 

C.C.A.N.M. Where decree of Court of 
Private Land Claims regarding claim 
to land in territory ceded to United 
States by Treaty of Guadalupe Hidalgo 
established and confirmed title in in- 
dividuals named and their heirs, as- 
signs and legal representatives, and 
patent conveyed title to such individ- 
uals and their heirs and assigns, the in- 
dividuals received the land as a “pri- 
vate grant” not as a town or “commu- 
nity grant’ for specified community 
purposes, as against contention that it 
was a community or town grant and 
that so long as it remained in com- 


| was n 
0 1 3, 1891, 26 St 
y dalupe Hidalgo, 
al 

15 F.2d 401. g a 
Under New Mexico law, land consti- 
tuting a private grant is subject to 
yee AER ‘Campbell, 115 F.2d 


_ Utah. A tax assessment cannot be 
levied against property to which state 
has retained title under contract of 
sale, but only against improvements on 
land and interest in land to extent of 
money paid or due, whether an exten- 
sion of payment has been granted: or 
not. Rev.St.1933, § 80-2-2.—Stowell v. 
State, 115 P.2d 916. 

Where State Land Board cancelled, 
because of purchaser’s default, contract 
for purchase of state land by purchaser 
who had failed to pay taxes assessed 
against his interest in land, purchaser’s 
interest became nonexistent, such inter- 
est could not be sold at t sale for 
nonpayment of taxes, and holder of tax 
deed acquired no interest inland. Rev. 
S$t.1933, § 80-2-2.—Stowell v. State, 115 
P.2d 916. 

Utah. A tax assessment cannot be 
levied against property to which state 
has retained title under contract of 
sale, but only against improvements on 
land and interest in land to extent of 
money paid or due, whether an exten- 
sion of payment has been granted or 
not. Rev.St.1933, § 80-2-2.—Stowell v. 
State, 115 P.2d 916. 

§ 365 

Ney. The general rule is that while 
in the absence of any constitutional 
prohibition the state may tax its own 
property, the presumption is always 
against an intention to do so, and such 
property is impliedly immune from 
taxation unless an intédntion to include 
is clearly manifested.—State v. Lincoln 


pee Power Dist. No. 1, 111 P.2d 
Irrigation districts, drainage dis- 


tricts, utilities districts and other sim- 
ilar organizations are not ‘municipal 
corporations” but are ‘‘public agencies” 
exercising governmental functions and 
under theory that their properties are 
in effect properties of the state, they 
are not subject to taxation—State v. 
Lincoln County Power Dist. No. 1, 111 
P.2d 528. 

Pa. The doctrine of ‘‘governmental 
immunity” is a doctrine of implied 
limitation of the power of the federal 
government to tax a state or any of its 
instrumentalities, and of power of state 
to tax federal government or any of its 
instrumentalities, and is applicable 
only to taxing relations of federal and 
state governments, and does not apply 
to state and municipalities therein.— 
Marson y. City of Philadelphia, 21 A.2d 
228, 342 Pa. 369. 


Tenn. Generally, counties are im- 
pliedly excluded from general tax laws 
without an express statutory exemp- 
tion, since it cannot be supposed that 
legislature would lay burden of tax- 
ation upon public property.—State v. 
Hamilton County, 144 S.W.2d 749. 

Tex. Generally, tax imposed by law 
upon corporations will not be held to 
be imposed upon municipal corporations 
unless intent to do so clearly appears. 
—State v. City of Hl Paso, 143 S.W.2d 
366, reversing City of El Paso v. State, 
135 S.W.2d 763. 


j 366 

N.J.Tax App. Municipal lands used 
for public water purposes are tax- 
able where situate, but improvements 
used for such purposes are exempt. 
N.J.S.A. 54:4-3.3.—Town of Morris- 
town v. Township of Mendham, 18 A. 
2a 291, 19 N.J.Mise. 141. 


§ 367 
N.J.Tax App. The property of tax- 
ing district is not taxable, though sit- 
uated in another such district and 
not used by owner district for public 
purposes. N.J.S.A. 54 :4-1._ Borough 
of Glen Ridge v. City of East Orange, 
18 A.2d 267, 19 N.J.Mise. 140. 
§ 370 
C.C.A.W.Va. Income derived from 
activities carried on within West Vir- 
ginia by contractor constructing locks 


2 -—Chadwick vy. Campbell, 
cats ? y 


with t 
bject. to 


exempts mortgages executed to federal 
land bank in Minnesota from the Min- 
nesota mortgage registry tax. Mason’s 
Minn.St.1927, § 2323; Federal Farm 
Loan Act § 1 et seq., and § 26, 12 U.S. 
C.A, § 641 et seq,, and § 931.—McGov- 
ern y. Federal Land Bank of St. Paul, 
296 N.W. 473. 

N.D. The test as to whether a tax, 
laid on a federal instrumentality is 
constitutional, is whether it hinders 
or embarrasses the instrumentality in 
the performance of its governmental 
functions, and if it does, it’is uncon- 
stitutional—_Federal Land Bank of St. 
Ee Bismarck Lumber Co., 297 N, 
If a designated agent of the federal 
government is an individual, no tax 
may be imposed that will in any way 
interfere with the performance of his 
governmental functions, but, in all 
other respects, he is subject to taxa- 
tion the same as any other citizen, and 
the same rule applies with respect to 
corporate agencies.—Federal Land 
Bank of St. Paul vy. Bismarck Lumber 
Co., 297 N.W. 42. 

A corporate agency of the federal 
government is as much amenable to a 
state tax, as is an individual agent.— 
Federal Land Bank of St. Paul v. Bis- 
marck Lumber Co., 297 N.W. 42. 

If an agent of the federal govern- 
ment engages in an enterprise which is 
not essential to the performance of his 
or its services to the government, to 
that extent he or it is subject to a 
state tax.—Federal Land Bank of St. 
aoe Bismarck Lumber Co., 297 N. 
_ The rule that federal governmental 
instrumentalities are immune from a 
tax will not be mechanically applied, 
regardless of the consequences to the 
operations of government.—Federal 
Land Bank of St. Paul v. Bismarck 
Lumber Co., 297 N.W. 42. 

The mere designation of an individu- 
al or corporation as a governmental 
agent of the federal government does 
not confer on Congress the power to 
absolve every transaction in which 
that agent may engage or the property 
used or acquired in those transactions 
from liability for taxes, in the state 
taxing district where the transactions 
are performed or the property is held. 
—Federal Land Bank of St. Paul y. 
Bismarck Lumber Co., 297 N.W. 42. 


§ 371 

C.C.A.N.Y. In determining whether 
receiver, appointed in suit by the Unit- 
ed States to foreclose mortgage liens 
on vessels, was exempt or immune as 
an instrumentality of the United States 
from New York unemployment insur- 
ance taxes, the receiver appointed on 
behalf of the United States could stand 
no higher than a receiver appointed 
in any foreclosure suit between pri- 
vate litigants, since he was an “agent” 
of the court, not of the Maritime Com- 
mission or the United States. Labor 
Law N.Y. § 502, subd. 3(3) (d); Jud. 
Code § 65, 28 U.S.C.A. § 124; 28 U. 
S.C.A. § 124a.—The Southern Cross, 120 
¥.2d 466, reversing 31 F.Supp. 549. 

Where the United States sought to 
foreclose preferred mortgages on ves- 
sels and sought appointment of receiv- 
er to operate vessels pending foreclo- 
sure and to induce appointment of re- 
ceiver the Maritime Commission under- 
took payment of financial losses which 
were anticipated from operation of the 
vessels, the receiver, who employed 
four or more employees whose services 
were performed entirely on land, was 
not an “instrumentality of the United 
States” and was not exempt or im- 
mune from New York unemployment 
insurance taxes. Labor Law N.Y. 
502, subd. 3(8) (d); Jud.Code § 65, 
28 U.S.C.A, § 124; 28 U.S.C.A. § 124a; 


- government and its agencies from tax- 


ea 


fe 
46 U.S.C, 
ern Cross, 
F.Supp. 549. 


The implied immunity of federal 


ation by state government should b 
narrowly _restricted.—The | Souther 
Cross, 120 F.2d 466, reversing 31 
Supp. 549. ; Oe 
D.C.Ky. The activities and, ins : 
mentalities of the federal gover: pee ; 
are immune from all state or loc 
taxation which, in effect, operates — 
discriminate against the exercise 
Congress of its constitutional p 
or which adversely affects the u 
the means employed to carry th 
powers into execution.—In se Kentucky 
Fuel Gas Corporation, 37 F.Supp. 625. 

Immunity of the agencies and activi 
ties of the national governnrent f. 
the effect of discriminatory state 
tion is not dependent ,upon co 
sional fiat, but rests upon clearly i 
plied constitutional sanction,—In_ 
Kentucky Fuel Gas Corporation, 3 
Supp. 625. & f 

Ala. A state may levy a nondise 
inatory income tax on the salaries 0 
officers and employees of the federa 
government or its instrumentalit 
without imposing an unconstitutior 
burden on that government, w 
Congress has not conferred on 
salaries an immunity from state taxa 
tion.—Western Ry. of Alabama vy. State, 
8 So.2d 9. ; ; aA 

Where funds of the federal govern- 
ment have passed into hands of its 
officers or employees as their p 
al income, such income becomes sub 
ject to a nondiscriminatory income © 
by the state whose governmental - pro- 
tection the recipient enjoys, notwith 
standing that the taxpayer is per 
ing “governmental functions” in 
ing such income and _ irrespectiv 
whether the income arises from | 
tract or is fixed by law.—Western 
of Alabama v. State, 3 So.2d 9. 

If a state income tax on salaries 0: 
federal employees is not discriminatory — 
as between such employees and p 
sons deriving their incomes from othe 
sources and enjoying like benefits from 
the state, the income tax is not prima 
facie unconstitutional because it i: 
burden on the government from whi 
the income is derived.—Western Ry. 
Alabama y. State, 3 So.2d 9. - 

A state may not impose a direct 
on an agency, corporate or otherwise, 
created by the federal government fo 
governmental purposes.—Western Ry 
of Alabama y. State, 3 So.2d'9. 

Ala. Neither the federal governme 
nor its instrumentalities which are en- 
gaged in carrying on its powers can 
be taxed by a state, so as to burde 
the federal government directly_or im 
mediately.—King & Boozer y. State, | 
So.2d 572. , 

The prohibition against state’s b 
dening federal government or its in 
strumentalities which are engaged i 


he 


does not prohibit levy by a state o 
nondiscriminatory taxes on machiner 
equipment and gasoline used by an 
dependent contractor in performance 
his contract with federal government,— 
King & Boozer ve State, 3 So.2d 572. 

If instrumentality of federal govern- 
ment is of such character’ as to be in- 
timately connected with exercise of a 
power or performance of duty by fed- a 
eral government, any taxation of it by 
a state which would be a direct inter- 
ference with functions of federal gov- 
ernment would be plainly beyond the 
taxing power.—King & Boozer v. State, 
3 So.2d 572. 

The prohibition against state’s bur- 
dening federal government or its in- 
strumentalities which are engaged in 
carrying on its powers by a direct tax 
does not inhibit the laying of a tax by 
a state on income of an agent, oflicer, 
employee or other instrumentality of 
federal government, which he may de- 
rive from such employment, and which 
has come into his personal ownership 
free from government control in con- 
nection with such agency.—King’ & 
Boozer vy. State, 3 So.2d 572. 


Sos ie Val 
: When the incidence of a tax, as 
such, falls directly upon federal gov- 
ernment to extent that it is required to 
‘pay tax in such form to state, arising 
from nature of its contract, the tax is 
within rule prohibiting state’s burden- 
ing federal government or its instru- 
“3 mentalities which are engaged in car- 
ying on its powers by a direct tax.— 
King & Boozer v. State. 3 So.2d 572. 
- Congress has power to waive im- 
‘munity from state taxation which would 
otherwise attach to federal _ instru- 
‘mentalities and transactions, but the 
waiver must be clear, and every well- 
grounded doubt upon the_ subject 
should be resolved in favor of the im- 
-. munity. U.S.C.A.Const. art. 4, § 3, cl. 
e (Re eee & Boozer v. State, 3 So.2d 


Mere silence of Congress on question 
of immunity from state taxation of 
_ @ost-plus fixed-fee contracts in act aw- 
thorizing such contracts did not 

amount to a ‘‘waiver’ of long estab- 
_ lished immunity of federal government 
_ and its instrumentalities from _ state 
taxation. Act Cong. June 18, 1940, 5 
| Stat. 850; U.S.C.A.Const. art. 4, § 3, 
Ny eyes eins & Boozer v. State, 3 So.2d 


Kan. Federal agencies or federal in- 
_ strumentalities and their property are 
not subject to any form of state tax- 
ation, except where Congress permits 
it to be done.—Boeing Airplane Co. v. 
State Commission of Revenue and Tax- 
ation, 113 P.2d 110, 153 Kan. 712. 
N.M. An independent contractor 
selling al! coal mined by him to fed- 
eral government was not exempt from 
unemployment compensation tax prior 
to 1939, amendment to Unemployment 
Compensation Law, as an “instrumen- 
tality of United States”, notwithstand- 
ing that coal mining operation was on 
lands of public domain leased by con- 
tractor, and that contractor’s total out- 
BB was required to supply United 
States under contract, and that coal 
- might be exempt from state or local 
_ taxes, where contractor was at liberty 
ey ¥ 
_ to sell to whomever he pleased, and 
_ contractor’s employees were not goy- 
- ernment employees but were employed 
_ by contractor on free and open market, 
and all machinery and equipment used 
in business belonged to_ contractor. 
Laws 1936, Sp.Sess., c. 1, § 19(g) (7). 
-. -—Peisker v. Unemployment Compensa- 

fs ey Commission, 115 P.2d 62, 45 N.M. 
q aa - A state can tax property of independ- 
ent contractor selling commodity to 
Wee government, measured by gross re- 
- ceipts, including receipts from perform- 
ance of governmental contract, or can 
- tax contractor’s net income, including 
income derived from contract with gov- 
ernment and can require payment of 
license or occupation tax on business 
as against contention that contractor 
is ané “instrumentality of United 

_States.”—Peisker Vv. Unemployment 
Compensation Commission, 115 P.2d 62. 
45 N.M. 307. 

Pa. The doctrine of “governmental 
immunity” is a doctrine of implied 
i limitation of the power of the federal 
. government to tax a state or any of 
4 its instrumentalities, and of power of 
state to tax federal government or any 
of its instrumentalities, and is ap- 
plicable only to taxing relations of 
federal and state governments, and does 
not apply to state and municipalities 


% 


4 therein.—Marson y. City of Philadel- 
5 phia, 21 A.2d 228, 342 Pa. 369, 
§ 372 
D.C.Ky. In determining whether 


state tax upon intangible property of 
debtor evidenced by United States 
Postal Savings Certificates constitutes 
- an unlawful burden upon or interfer- 
ence with the instrumentalities of the 
federal government, it is immaterial 
whether purpose of the act establish- 
ing the postal savings system within 
the Post Office Department was merely 
to encourage and promote habits of 
thrift among the people, or whether it 
was also designed as a means of fa- 
cilitating the fiscal operations of the 
government, where it was not claimed 
that the creation of the system was not 
an appropriate exercise of the consti- 


- TAXATION 
tutional powers of the government. 
Postal Savings 
1910, §§ 5, 16, ° 
Ky.St. § 4019-2.—In re Kentucky Fuel 
Gas Corporation, 37 F.Supp. 625. . 

The Postal Savings Depositaries es- 
tablished pursuant to acts of Congress 
are an integral part of the govern- 
mental structure and stand upon a 
parity with all other instrumentalities 
of the national government as respects 
constitutional immunity from state or 
other local taxation. Postal. Savings 
Depositaries Act of 1910, §§ 5, 16, 39 
U.S.C.A. §§ 755,-766.—In re Kentucky 
Fuel Gas Corporation, 37 F.Supp. 625. 

The Kentucky statute undertaking to 
impose a tax on postal savings deposits 
at five times the rate imposed upon 
deposits in banks of the state is “‘dis- 
eriminatory” on its face and unconsti- 
tutional and void as respects such 
postal savings deposits. Postal Sav- 
ings Depositaries Act of 1910, §§ 5, 16 
39, U.S.C.A. §§ 755, 766; Ky.St. §§ 
4019-2.—In re Kentucky Fuel Gas Cor- 
poration, 37 F.Supp. 625. 

Pa. The Act of Congress exempting 
payments under laws relating to vet- 
erans from taxation applied to adjusted 
service bonds issued by federal gov- 
ernment to veterans, as well as to funds 
received from their redemption, al- 
though the act was passed prior to leg- 
islation authorizing issuance of the 
bonds. 38 U.S.C.A. § 454a; Adjusted 
Compensation Payment Act of 1936, § 
1 et seq., 38 U.S.C.A. § 686 et seq.— 
In re Schmuckli’s Estate, 17 A.2d 876, 
341 Pa. 36. 
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D.C.Okl. Congress, having power to 
create the Commodity Credit Corpora- 
tion and to designate it as an instru- 
mentality of the government of the 
United States, had power to protect 
the creation of Congress by granting 
immunity from state and federal taxes, 
15 _U.S.C.A. 713a—5.—Commodity 
Credit Corporation vy. Oklahoma Coun- 
ty, 36 F.Supp. 694. 

Where prior to May 31, 1938, Com- 
modity Credit Corporation, an instru- 
mentality of federal government, ac- 
quired a pledge lien on cotton in com- 
press in Oklahoma county, Okl., and 
after May 31, 1938, but prior to Sep- 
tember 11, 1939, the Corporation. ac- 
quired title to the cotton, and on Sep- 
tember 11, 1939, the cotton was as- 
sessed for taxation for 1939 by taxing 
authorities of Oklahoma county against 
its unknown owners as of May 31, 1938 
the cotton was immune from state and 
local taxation. 68 Okl.St.Ann. § 23, 
subd. 3; Okl.St.Ann.Const. art, 10, § 6; 
153,0,/S8.C: A+ 713a—1. et seq.—Com- 
modity Credit Corporation v. Oklahoma 
County, 36 F.Supy 694. 


Ala. A state may not impose a di- 
rect tax on an agency, corporate or 
otherwise, ereated by the federal gov- 
ernment for governmental purposes.— 
ay retern Ry. of Alabama vy. State, 3 
OF 5 


N.Y.Sup. The Home Owners’ Loan 
Corporation is not immune from local 
taxation under Home Owners’ Loan 
Act. Home Owners’ Loan Act of 1933, 

4(c), 12 U.S.C.A. § 1463(c)—Home 

wners’ Loan Corporation v. McGold- 
rick, 29 N.Y.S.2d 365, 176 Misc. 916. 

A government corporation does not 
enjoy immunity from taxation merely 
because it is such, but question is 
whether Congress has endowed such 
corporation with government’s im- 
munity.—Home Owners’ Loan Corpora- 
tion v. McGoldrick, 29 N.Y.S.2d 865, 
176 Mise. 916. 

Although Home Owners’ Loan Cor- 
poration in making and financing mort- 
gage loans performed ‘‘governmental 
function”’, when it ceased to make loans 
and its activities became limited to 
servicing, salvaging and management 
operations, thus bringing it into direct 
competition with private owners of real 
estate, it ceased to perform any of its 
“governmental functions”, and it then 
became as amenable to taxation as any 
private person or corporation engaged 
in same enterprise. Home Owners’ 
Loan Act of 1933, § 4 et seq., 12 U.S.C. 
A. § 1463 et seq.—Home Owners’ Loan 


Depositaries Act of — 
6, 39 U.S.C.A. §§ 755, 766; 


‘the mortgage tax ‘had not been paid. 


statute, hence 
was properly entered notwithstanding 


12 U.S.C.A. § 1463(c); 68 OkI1,St.Ann. 
1171 et seq._Sabin v. Home Owners’ 
oan Corporation, aoe P.2d 245. 


D.C.Okl. The statute declaring re- 
stricted Indian lands purchased out of 
trust or restricted funds instrumentali- 
ties of the federal government and non- 
taxable should have a liberal construc- 
tion favorable to Indians. 25 U.S.C.A. 
§ 412a.—Seber v. Board of Com’rs of 
Creek County, 38 F.Supp. 731. \ 

Under statutes making restricted In- 
dian lands nontaxable, lands purchased 
for Indian by the Secretary of Interior 
with mineral royalties from restricted 
lands and conveyed to her and subse- 
quently conveyed by her to her children 
by deeds containing restrictive provi- 
sions were exempt from taxation by 
Oklahoma and its municipal subdivi- 
sions, particularly where the Secretary 


had approved a certificate of tax exemp- . 


tion executed by children designating 
portion of lands as their homestead, 
since that constituted a departmental 
construction that lands covered by cer- 
tificate were nontaxable. Act May 10, 
1928, 45 Stat. 495; Act June 20, 1936, 
49 Stat. 1542; 25 U.S.C.A. 412a.— 
Seber v. Board of Com’rs of Creek 
County, 38 F.Supp. 731. 

On question whether restricted Indian 
lands were exempt from taxation by 
Oklahoma and its municipal subdivi- 
sions, belated filing of certificate of tax 
exemption with county clerk designat- 
ing portion of lands as a homestead 
and exempt from taxation was imma- 
terial. Act May 10, 1928, 45 Stat. 495; 
Act June 20, 1936, 49 Stat. 1542; 25 
U.S.C.A, 412a.—Seber v. Board of 
yee of Creek County, 38 F.Supp. 


D.C.Wash. That trust patent was is- 
sued in name of deceased Colville In- 
dian after enactment of 1910 statute 
relating to ascertainment of heirs of de- 
ceased Indian allottee did not prevent 
Secretary of Interior from cancelling 
patent in fee which had been issued to 
deceased Indian’s heirs with the con- 
sent of only one of the heirs, and from 
restoring the lands. to their trust pat- 
ent status, so as to exempt lands from 
taxation. 25 U.S.C.A. §§ 348, 352a, 372; 
Act Feb. 22, 1889, 25 Stat. 677, § 4, 
par. 2.—U. 8S. v. Ferry County, 39 F. 
Supp. 1007. 
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D.C.Cal. The operation of ports and 
harbors constitutes q ‘governmental 
function” as respects immunity from 
federal taxation of instrumentalities 
used by state in connection with port 
and harbor.—State of California v. 
Anglim, 37 F.Supp. 663. 

Before immunity from federal taxa- 
tion is extended te activity in which 
a state is engaged, it must appear that 
such activity is essentially and tradi- 
tionally governmental in nature.—State 
of California v. Anglim, 37 F.Supp. 663. 

The operation by State of California 
of a terminal railroad line for the 
transportation of carload freight for 
the public for hire, between a state 
owned and operated port and connect- 
ing carriers and industries, was not 
an essentially ‘‘governmental function’’, 
and therefore in its operation of 
such line the state was not immune 
from payment of federal excise tax 
imposed on interstate carriers by rail 
based on specified percentages of com- 
pensation paid to their employees, and 
the employees of the state railroad 
were not immune from payment of 
federal income tax imposed on them by 
virtue of the Carrier’s Taxing Act, 
Carrier’s Taxing Act of 1937, §§ 1-13, 


.N.Y. Con nten: 
; nity grante the Public 

Tax Act giving tax i unity for com- 
pensation for personal service as an 
officer or employee of a state or any 
political subdivision thereof, limited to 
years prior to 1938, should be no 
broader and no narrower than that 
formerly enjoyed by state employees. 
Public Salary Tax Act, § 203, 26 U.S. 
CA. Int.Rev.Code, § 22 note.——Burke v. 
McGowan, 39 F.Supp. 174. 

The purpose of Congress in enact- 
ing the Public Salary Tax Act giving 
tax immunity for compensation for 
personal service as an officer or em- 
ployee of a state or any political sub- 
division thereof, limited to years pri- 
or to 1938, was to restrict the retro- 
active effect of a decision of the Unit- 
ed States Supreme Court determining 
that compensation received by officers 
and employees of states and political 
subdivisions of states was not consti- 
tutionally immune from federal in- 
come tax. Public Salary Tax Act, § 
203, 26 U.S.C.A. Int.Rev.Code, § 22 note. 
—Burke vy. McGowan, 39 F.Supp. 174, 

The words “officer” or “employee”, 
as used in the Publie Salary Tax Act 
pickte tax immunity for compensation 
or personal serviee as an officer or em- 
ployee of a state or any political sub- 
division thereof, limited to years prior 
to 1938, were intended to have a mean- 
ing no broader than that formerly giv- 
en to the same words in exemptive 
rovisions of income tax statutes. 

ublic Salary Tax Act, § 203, 26 U.S. 
C.A. Int.Rev.Code, § 22 note.—Burke vy. 
McGowan, 39 F.Supp. 174. 

An attorney employed by the New 
York Superintendent of Insurance un- 
der statutory authority was not an 
“officer” or “employee” of New York 
State within the Public Salary Tax Act 
iving tax immunity for compensation 
Or personal service as an officer or 
employee of a state or any political 
subdivision thereof, limited to years 
prior to 1938, but the relationship was 
that of “attorney and client’, where 


statute did not fix tenure, emoluments, - 


or duties of attorney’s position, and 
attorney was to hold office only during 
period necessary to take care of af- 
fairs of a certain eompany and he was 
free to and did eontinue his private 
practice. Public Salary Tax Act, § 203, 
26 U.S.C.A. Int.Rev.Code, § 22 note. 
—Burke v. McGowan, 39 F.Supp. 174. 

D.C/Tex. Under Social Security Act 
exempting an instrumentality of state, 
& private banking institution which 
carried on its own business under state 
charter for private profit and which 
handled business for city, state and 
county, but amount of which was rath- 
er small when compared to its entire 
business, was not an “instrumentality 
of the state’ so as to be exempt from 
social security tax, notwithstanding 
state statute declaring state banks to 
be instrumentalities of the state gov- 
ernment since a “public purpose” does 
not mean “government function’. Acts 
Tex.1937, c. 205, § 8; Vernon’s Ann. 
Civ.St.Tex. art. 492; Social Security 
Act, § 811(b) (7), 42 U.S.C.A. § 1011 
(b) (7).—First State Bank of Gaines- 
ville v. Thomas, 38 F.Supp. 849. 

Under rule exempting instrumental- 
ity of state government from federal 
taxation, that is an instrumentality of 
state which is governmental and there 
must be state ownership, and a show- 
ing of burden on the state by imposi- 
tion and’ collection of the tax.—First 
State Bank of Gainesville vy. Thomas, 
38 F.Supp. 849. 

Where Social Security Act exempted 
instrumentality of state and state stat- 
ute provided that state banking cor- 
porations should be deemed to be in- 
strumentalities of the state government, 
court could go behind the definition of 
the state Legislature in order to deter- 
mine the real meaning of the word 
‘instrumentality’ as used in the fed- 
eral act, and if the thing at which 
the federal act is directed is discoy- 
ered, the levy will be sustained regard- 
Jess of the name given it by the state 
if the tax is not burdensome to some 


§ i 
_—First State Bank of Gainesville v. 


tate governn function, Tex, 
1937, c. 205, § 3; Vernon’s Ann.Civ. 
St.Tex. art. 492; Social Security Act, 
1(b) (7), 42 U.S.C.A. § 1011(b) (7). 


Thomas, 38 F.Supp. 849. ' % 

~The United States may not tax in- 
strumentalities which the state employs 
in the discharge of its essential ‘‘gov- 
ernmental duties’ which means_ those 
duties that the framers of the Consti- 
tution intended each member of the 
union of states would assume in or- 
der adequately to function under the 
form of government guaranteed by the 
Constitution—First State Bank of 
Gainesville v. Thomas, 38 F.Supp. 849. 

Ct.Cl. The mere fact that a tederal 
tax affects some form of state activity. 
or is one whose economic burden 
reaches in some measure the state or 
those who serve it will not cause the 
tax to be set aside as an infringement 
of state sovereignty.—Franklin ‘Life 
Ins. Co. v. U. S., 37 F.Supp. 155. 

The immunity of the state from fed- 
eral taxation with respect to state 
activities is more narrowly restricted 
where the tax is not collected from a 
state treasury but from individual tax- 
payers, even though the state itself 
might be held immune.—Franklin Life 
Ins. Co. v. U. S., 37 F.Supp. 155. 

Activities of a state not thought to 
be essential to the preservation of state 
government are not immune from fed- 
eral taxation, though the tax be col- 
lected from the state treasury.—Frank- 
uae Life Ins. Co. v. U. S., 37 F.Supp. 


The immunity of state activities from 
federal taxation does not extend to a 
tax laid on individuals and affecting 
the state only as the burden is passed 
on to it by the taxpayer where the 
burden on the state is speculative and 
uncertain.—Franklin Life Ins. Co. v.- 
U..S., 37 F.Supp. 155, 

Where immunity is claimed from a 
federal tax laid on private persons on 
the ground that it constitutes a burden 
on state functions, it must appear that 
the burden is actual and substantial 
and not conjectural.—Franklin Life 
Ins. Co. v. U. S., 37 F.Supp. 155. 

The mere fact that some benefit is 
conterred by a state law does not make 
acts done by another party in connec- 
tion therewith, or even the acts of the 
state itself, immune from federal taxa- 
tion.—Franklin Life Ins. Co. v. U. S., 
37 F.Supp. 155. 

The federal stamp tax statute is not 
unconstitutional as applied to the 
transfer of securities by an _ Illinois 
life insurer to the Director of Insur- 
ance under Illinois statute as imposing 
a direct burden on the exercise by a 
state of its governmental functions, 
where the Illinois statute applies only 
to insurers incorporated in Illinois and 
makes it optional with them whether 
they will deposit securities with the 
Director for the purpose of issuing reg- 
istered policies, and the state exercises 
no control over securities deposited 
until after insurer has elected to ac- 
cept the provisions of the statute and 
proceed under it. Smith-Hurd Stats. 
ill. ec. 73, § 240 et seqg.; Revenue Act 
1926, tit. 8, § 800 et seq., Schedule A 
(9), as added by Revenue Act 1932, § 
724(a), 26 U.S.C.A. Int.Rev.Acts, page 

) 


634.—Franklin Life Ins. Co. v. U. S. 
37 F.Supp. 155. 
Pa. The doctrine of “governmental 


immunity” is a doctrine of implied lim- 
itation of the power of the federal gov- 
ernment to tax a state or any of its 
instrumentalities, and of power of state 
to tax federal government or any of 
its instrumentalities, and is applicable 
only to taxing relations of federal and 
state governments, and does not apply 
to state and municipalities therein,— 
Marson y. City of Philadelphia, 21 A. 
2d 228, 342 Pa. 369. 

§ 383 

Colo. Exemptions from taxation are 
matters of grace and not of right.— 
People ex rel. Rogers vy. Waterman’s 
Hstate, 116 P.2d 204. 

Conn. A state chartered mutual say- 
ings bank, though not exempt from 
contributions under the Unemployment 
Compensation Act, was not liable for 


‘eontributiona during pe 


+ 


ignated as exempt un 
the administrator of the act. Gen 
Supp.1939, § 1334e et seq.—Water 
Sav. Bank v. Danaher, 20 A.2d 
128 Conn. 78. P 
_ Ky. Orders of fiscal eourt exempt- 
ing from payment of poll taxes persons 
other than those exempted by statute 
were void, Ky.St.Supp.1938, 42 
2a; Ky.St. §§ 1882, 42391-2, 4399-4 
Shelton v. Smith, 114° 8.W.2a 500, 2 
Ky. 236. 

The act of fiscal court exempti 


from payment of poll taxes persons 


other than those exempted by stat 
could not be sustained on ground 
fiscal court was making provisions for 
maintenance of the poor. Ky.St. §§ 
1882, 4239i-2, 4399-40; Ky.St.Su pt 
1938, § 4239i-2a—Shelton v. Smith, 144 
S.W.2d 500, 284 Ky. 236. 2.t ic Sees 
Pa.Com.Pl. Under the constitutio 
Pennsylvania, article IX, section 1, 
legislature may exempt from taxation, 
inter alia, places of religious wors 
and institutions of purely _— 
charity.—Baptist Church v. 
Pittsburgh, 88 P.L.J. 477. % 


§ 384 7 
Ark. The provision in Housing 
thorities Act exempting property 
by authority in accomplishment of 
clearance projects from all taxes is 
unconstitutional, since 


void because exempting bonds i 
under the act from state income 
es, Acts 1941, Act 4, § 8—Fulkerso 
v. Refunding Board, 147 S.W.2d 980. 

Cal. The phrase “every resident of 
this State’, as used in constitutional — 
provision that property to amount of 
$1,000 of every resident of this state 
who has served in army, navy, mari 
corps, or revenue marine service of t 
United States in time of war, and 
ceived an honorable discharge th 
from, shall be exempt from taxation, © 
applies to every person who fulfills re 
quirements of provision as to wartime 
service, regardless of sex. ) 
13; Ratna ie v. Wolden, 111 Pp. 


2d 3 \ es 
Under constitutional provisio 
exempting from taxation property held 
and used exclusively for municip: 
purposes, the Legislature may with 
reasonable and lawful bounds deter- 
mine what is a municipal purpose, and 
such a determination is not invalid 
unless the particular enactment ca 
have no legal or practical relation to 
any municipal purpose. Const. art. 9, 
1; art. 16, § 16.—State ex rel. Bur- 
ridge v. St. John, 197 So. 131, 14 
Fla, 544, supplemented 197 So. 549, 143 
Fla. 876. ; + By: 
The Legislature has no power to add 
to or subtract from the clear and pos 
tive provisions of the section of th 


Fla. The Homestead Amendment to 
Constitution and act respecting method 
of exemption under such amendment are 
inapplicable to refunding bonds of coun- 
ty and special road and bridge districts 
and special tax school districts therein. 
Acts 1931, Bx.Sess., ce. 15772; Acts 1935, 
ec. 17060; Const. art. 9, § 6; art. 10, § 7, 
as added in 1937.—State v. South Lake 
County Special Road and Bridge Dist. 
in Lake County, 198 So. 8382. 

Fla. The legislature had power to 
pronounce properties of Housing Au- 
thority to be free from all forms of 
taxation, as being held and used for 
a “municipal purpose’ within terms of 
constitutional provision governing ex- 
emption from taxation. “Acts 1937, ¢e. 


| Ae tae 
=. § 384 
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17981, 17983; Const. art. 9, § 1; art. 
16, § 16.—State ex rel. Harper v. Mc- 
David, 200 So. 100. ; 
Fla. The exercise of sovereign pow- 
iN er of taxation in imposing taxes and 
- in exemptions from taxation is regu- 
 jated by constitution and valid 
statutes, the subjects of taxation and 
nature and extent of tax being de- 
termined by state law, subject to 
dominant applicable federal law.— 
Fleischer Studios v. Paxson, 2 So.2d 
293. 
The purpose of amendment to State 
Constitution exempting property of 
- certain industrial plants from all tax- 
ation for a limited period, and of 
amendment exempting property of mo- 
tion picture studios from ad valorem 
taxation for a limited period, is pri- 
marily to induce new enterprises and 
industries to be established in dif- 
ferent parts of state where they can 
be successfully operated for growth, 
€ and general welfare of 


4 


Ss. ee or 


™ 
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i onic 


oh, 


development, 


Guestate. | /Const.;art., 9,°§§. 12, 14.— 
_, Fleischer Studios v. Paxson; 2 So.2d 
ae A tax exemption made by State Con- 


stitution is controlling unless such ex- 

- emption operates to violate some para- 

mount provision of _ federal law.— 

ec aeicher Studios v. Paxson, 2 So.2d 
uf 2 


Organic exemptions from taxation 
qualify existing taxing power con- 
ferred by Constitution when no domi- 
nant federal law is thereby violated.— 
bearer. Studios v. Paxson, 2 So.2d 
nit 42 ae 

Ky. Provisions for exemption from 
taxation unless otherwise clearly ap- 
- -pearing will be given only a ‘“prospec- 
tive” operation and will not be con- 
- gtrued as “retroactive’.—Bigelow  v. 
_—*‘Reeyes, 149 S.W.2d 499, 285 Ky. 831. 
‘Ya. The act of Congress permitting 
states to tax shares of national banks 
is merely a ‘waiver’ of immunity 
against assessment of taxes on_ that 
type of property, enabling legislature 
to tax through authority delegated by 
. state constitution,. but not to exempt 
from taxation. 12 U.S.C.A. .§ 548; 
— Const.lua.1921, art. 10, § 4.—Flournoy 
-y. First Nat. Bank of Shreveport, 3 
Sr so.2d 244,, 197 Wa...1067. 

. NJ.Tax App. The act exempting 
_ from taxation taxing districts’ prop- 
_ erty located therein and used for 
public purposes is unconstitutional, so 
that taxability of taxing  district’s 
property, not within such district or 
used by it for public purposes, can- 
not be inferred from such act. N.J. 
i §.A, 54:4-8.3.—Borough of Glen Ridge 


e- 


vy. City of East Orange, 18 A.2d 267, 
19 N.J.Mise. 140. 

N.C. 
sembly under Constitution to exempt 


a The power of the General As- 
; from property taxes cemeteries and 


property held for educational, scientific, 


literary, charitable, or religious pur- 
; poses is limited to property held for 
one or more of such designated pur- 


Bs oses. Const. art. 5, 5.—Piedmont 
hy iemottal Hospital v. Guilford County, 
F 12 S.H.2d 265, 218 N.C. 673. 


“N.C. The revenue acts and exemp- 
tions contained therein must be regard- 
ed as limited by constitutional grant 
under which they were enacted, and ex- 
emptions are not allowed as releases in 
personam, but are confined to releases 
' in rem based on the purpose for which 
; the res is held. Pub.Laws 1937, ¢. 291, 
' § 600(7); Pub.Laws 1939, ec. 310, § 
600(7); Const. art. 5, §§ 3, 5.—Rock- 
r ingham County y. Board of Trustees of 
a on College, 138 S.H.2d 618, 219 N.C. 

at é 
3 Ohio. The section of the Constitution 
providing that laws may be passed ex- 
empting certain enumerated property 
relates to the taxation and exemption 
from taxation of realty and personalty 
only, and the language used has no ap- 
plication to an excise tax. Const. art. 
12, § 2.—State ex rel. Brunenkant y. 
Wallace, 30 N.H.2d 696, 137 Ohio St. 

379. 

Tenn. An incorporated suburban 
water utility distri¢t organized under 
statute providing for creation of pub- 
lic corporations styled “Districts”, 


. TO oe Ne Aes aa ea 


with power of perpetual. succession, 
for purpose of operating water, sewer, 
or fire protection systems, was an “op- 
eration for a state, governmental, or 
public purpose’, and hence district 
could be ‘exempted from taxation by 
legislature. Pub.Acts 1937, c. 248, §§ 
WED ly PLO CONStm Ol bn tase Seeaoume 
First Suburban Water Utility Dist. v. 
McCanless, 146 gaa 948. 


§ 

Fla. The statute exempting city 
housing authorities’ properties from 
taxation is not unconstitutional on 
grounds of inequality of taxation, lack 
of “due process of law” and “equal pro- 
tection of laws,” and competition with 
private enterprise. Acts 1937, cc. 17981, 
17983; Const. art. 9, § 1, and art. 16, 
§ 16.—State ex rel. Grubstein v. Cam- 
bell, 1 So.2d 483. , 

Ind. The section of Constitution, pro- 
viding for uniform and equal rate of 
assessment and taxation and forbidding 
exemption of property Trom taxation 
except for specific purposes, applies 
only to property taxes under general 
levy. Const. art. 10, § 1.—Benner-Cor- 
yell Lumber Co. vy. Indiana Unemploy- 
pent Compensation Board, 29 N.H.2d 
776. 

La. The statute providing for limi- 
tation in valuing bank shares for tax- 
ation is unconstitutional when applied 
to stock of national banks as well as 
when applied to stock of state banks. 
Act No. 172 of 1938; Act No. 14 of 
1917, as amended; Const.1921, art. 10, 
§ 4.—Flournoy v. First Nat. Bank of 
Shreveport, 3 So.2d 244, 197 La, 1067. 

Mich. Exemptions which render op- 
eration of a tax measure more just and 
uniform, or save religious organiza- 
tions, benevolent, charitable, scientific 
institutions, and the like, from burden 
of the particular tax, do not render 


*the measure invalid for lack of ‘“uni- 


formity’’, or deprive persons subject 
to the tax of “due process of law” or 
“equal protection of the law”, regard- 
less of whether the tax is a specific tax 
or a direct property tax. Const.Mich. 
art. 10, §§ 3, 4.—Banner Laundering Co. 
v. Gundry, 298 N.W. 738, 297 Mich, 419. 
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Ind. The section of Constitution, pro- 
viding for uniform and equal rate of 
assessment and taxation and forbidding 
exemption of property from taxation 
except for specific purposes, applies 
only to property taxes under general 
levy. Const. art. 10, § 1.—Benner-Cor- 
yell Lumber Co. v. Indiana Unemploy- 
mene Compensation Board, 29 N.H.2d 
hts 


Mich. The exemptions in statute im- 
posing specific tax on intangible per- 
sonal property do not violate the uni- 
formity requirement of constitutional 
provision regarding specific tax. Pub. 
Acts 1939, No. 301;. Const, art. 10, § 
4.—Shivel v. Vidro, 294 N.W. 78, 295 
Mich. 10. 

N.H. A tax cannot be held invalid 
because of the exemption of other prop- 
erty by either express provision or fail- 
ure to enumerate such property as tax- 
able-—Havens vy. Attorney General, 14 
A.2d 636. 

N.J.Sup. Where property of frater- 
nal organizations or lodges, ete., is 
exempted by statute from taxation, an 
amendment forbidding the exemption 
of property of college fraternities vio- 
lates the constitutional requirement 
that property shall be assessed under 
general laws by uniform rules. N.J. 
S.A. 54:4-3.26; N.J.S.A.Const. art. 4, 
§ 7, par. 12—Alpha Rho Alumni Ass’n 
v. City of New Brunswick, 18 A.2d 
68, 126 N.J.L. 233. 

N.C. Under constitutional provisions 
that power of taxation shall be exer- 
cised in just and equitable manner and 
that taxes on property shall be uni- 
form and that General Assembly may 
exempt property held for educational 
purposes, pervading principle to be ob- 
served by the General Assembly in ex- 
ercising powers granted is equality and 
fair play. Const. art. 5, §§ 3, 5.—Rock- 
ingham County v. Board of Trustees of 
ripe College, 13 S.H.2d 618, 219 N.C. 


Pa. The statute exempting life and 
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urance companies h 
capital stock but not mutua sual 
insurance companies from tax on pe 
sonal property does not violate tax 
untformity clause nor ‘due process” 
clause of constitution. 72 P.S. § 3244; 
BES Consta arts IS. no ere bee, ies 
U.S.C.A.Const. Amend. 14, 1.—Com- 
monwealth y. Pennsylvania Thresher- 
men & Farmers’ Mut. Casualty Ins. 
Co., 14-A.2d 295, 339. Pa. 62. 

Tex. The Housing Authorities Law 
which declares the property of the Au- 
thority to be public property, used for 
essential public and governmental pur- 
poses, and that such property and the 
authority should be exempt from all 
taxes and special assessments of the 
city, county, state or any political sub- 
division thereof, is not violative of con- 
stitutional provision concerning equal 
and uniform taxation. Vernon’s Ann. 
Civ.St. art. 1269k, § 22; Vernon’s Ann. 
St.Const. art. 8, §§ 1, 2; United States 
Housing Act of 1937, 42 U.S.C.A. § 
1401 et seq.—Housing Authority of 
Citv of Dallas v. Higginbotham, 143 
S.W.2d 79, 130 A.L.R. 1053, answers to 
certified questions conformed to 143 S. 
W.2d 95. 
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Cal. In amending the statute defin- 
ing “recognized wexrs”’ within meaning 
of constitutional provision concerning 
exemption of veterans’ property from 
taxation to include the war with Ger- 
many-Austria, the Legislature merely 
applied to construction of statute the 
principle that legislative enactments in 
general and comprehensive terms, pros- 
pective in operation, apply alike to all 
persons, subjects, and business within 
their general purview and scope coming 
into existence subsequent to their pas- 
sage. Pol.Code, § 3612; Const. art. 13, 
Bua ete LOcmeRs v. Wolden, 111 P.2d 


Ga.App. Under amendatory 
respecting popes exemptions and 
credits to e allowed as deductions 
from net income of individuals, Legis- 
lature did net intend to repeal the laws 
giving fiduciaries the right of exemp- 
tion as provided under title 92 of the 


statute 


“Code so that only those fiduciaries 


within classification of statute provid- 
ing that net income of an estate or 
trust shall be computed in same man- 
ner and on same basis as in case of an 
individual, except that an exemption 
of $1,000 shall be allowed to designat- 
ed classes of fiduciaries should be en- 
titled to exemptions in making 


come 
tax returns. Ga.Code Ann. ; 93-3106. 
—Forrester_v. Trust Co. of Georgia, 


15 S.E.2d 559. 


The primary purpose of income tax 
statute providing that net income of an 
estate or trust shall be computed in 
same Manner and on same basis as in 
case of an individual, except that an 
exemption of $1,000 shall be allowed 
only to a fiduciary acting in designated 
capacities is to prevent pyramiding of 
amount of exemption when fiduciary 
makes his income tax returns, when 
more than one child or incompetent are 
the cestuis que trust for whom trust or 
estate is being maintained, and it is 
not intended by statute to qualify or 
repeal laws with reference to exemp- 
tions by a fiduciary where his cestui 
que trust is a single individual, or a 
married individual living with his wife, 
or a widow, or widower with minor 
children, or otherwise where fiduciary 
would be entitled to claim exemptions. 
Ga.Code Ann. § 92-3106(h).—Forrester 
vy. Trust Co. of Georgia, 15 S.H.2d 559. 

Ky. Provisions for exemption from 
taxation unless otherwise clearly ap- 
pearing will be given only a “prospec- 
tive’ operation and will not be con- 
strued as “retroactive’.—Bigelow yv. 
Reeves, 149 S.W.2d 499, 285 Ky. 831. 

Mo. Where statute imposing corpo- 
ration franchise tax contained provi- 
sion exempting from its operation in- 
surers paying annual tax on their gross 
premium receipts in the state, a sub- 
sequently enacted statute imposing tax 
on premiums received by domestic 
stock insurance companies and provid- 
ing that the tax should be in lieu of 
all other taxes except taxes on realty, 


ae ‘ni 
the w. nsura ce 


franchise tax statute. Rev.St.1939, §§ 
5113, 6091, Mo.St.Ann. §§ 4641, 5978a, 
pp. 2057, 4554.—State ex rel. Central 
Surety Ins. Corporation v. State Tax 
Commission, 153 S.W.2d 48. 

N.J.Sup. The right to claimed statu- 
tory exemption from taxation depends 
entirely on the facts and circumstances 
of each particular case.—City of Tren- 
ton v. State Board of Tax Appeals, 21 
A.2d 644, 127 N.J.L. 105. 

§ 392 oc 

Cal, The meanings of terms “Feal 
property” and “personal property” as 
used in Bank and Corporation Fran- 
chise Tax Act, providing that tax shall 
be in lieu of all other taxes “except 
taxes upon their real property”, are 
determined by reference to provisions 
of the Political Code which classifies 
and defines property for taxation pur- 
poses. Gen.Laws 1937, Act 8488, § 3; 
Pol.Code, § 3607 et seq., and § 3617; 
Ciy.Code, § 660; Const. art. 13, § 16, 
subd. (a).—San Diego Trust & Sav- 
ings Bank y. San Diego County, 105 P. 
2d 94, superseding 96 P.2d 137. 

That under regulations of controller 
of currency, national banks must from 
time to time furnish controller, and 
publish at regular intervals, a Sworn 
statement of their assets and liabilities, 
and in such statement segregate real 
estate and personal property owned by 
them, and that in such classifications 
they list vaults and vault doors as 
personal property, was not determina- 
tive of the character of such property 
for purposes of taxation under the 
Bank and Corporation Franchise Tax 
Act, providing that tax should be in 
lieu of all other taxes “except taxes 
upon their real property”. Gen.Laws 
1937, Act 8488, §§ 1-3; 12 U.S.C.A. § 
548; Const. art. 13, § 16, subd. 1(a).— 
San Diego Trust & Savings Bank v. 
San Diego County, 105 P.2d 94, super- 
seding 96 P.2d 137. 

Under provision of Bank and Corpo- 
ration Franchise Tax Act that tax 
should be in lieu of all other taxes 
“except taxes upon their realty”, bank 
vault doors, in view of their size and 
expense of remoyal, and fact that they 
were infrequently removed, were ‘real 
property”, and hence not exempt from 
local taxation. Gen.Laws 1937, Act 
652, §§ 61, 84; Gen.Laws 1937, Act 
8488, §§ 1-3; Pol.Code, § 3607 et sea., 
and § 3617; Civ.Code, § 660; Const. 
art. 13, § 16, subd. 1(a).—_San Diego 
Trust & Savings Bank vy. San_ Diego 
County, 105 P.2d 94, superseding 96 
P.2d 137. 

Cal. Trust receipts prepared under 
Uniform Trust Receipt Act, given by 
automobile dealer to finance eompany 
to secure repayment, by dealer, of 
money loaned te him to pay for auto- 
mobiles purchased from manufacturer 
or distributor, were not ‘‘notes’’ so as 
to be exempt from solvent credits tax 
by virtue of lien income tax, where 
trust receipts did not contain an un- 
conditional promise. to pay a sum cer- 


tain in money. Civ.Code, §§ 3012 to 
3016.16, 3082; Pol.Code, § 3627a; St. 
1935, p. 1090; Const. art. 13, §§ 1, 14. 
—Commercial Discount Co. y. Los 


Angeles County, 105 P.2d 115, super- 
seding 100 P.2d 309. 

Trust receipts prepared under the 
Uniform Trust Receipts Law, and giy- 
en by automobile dealer to finance 
company to secure repayment of money 
loaned to dealer to pay for automobiles 
purchased from manufacturer or dis- 
tributor, were not ‘chattel mortgages” 
and as such relieved from taxation on 
adoption of Personal Income Tax Act. 
Civ.Code, §§ 2955 to 2978, 3012 to 
3016.16, 3016.2; Pol.Code, § 3627a; 
St.1935, p. 1090; Const. art. 13, §§ 1, 
14.—\Commercial Discount Co. v. Los 
Angeles County, 105 P.2d 115, super- 
seding 100 P.2d 309. 

Md. -Under tax statute, only domestic 


' railroads taxable on their gross receipts 


within the state are exempt from state 


taxes on their real and personal prop- 


J : > taxation 
and did not repeal by implication the 


exemption proviso of the corporation 101, | 


8 

5), 8(e 
36-45, 95(¢ zt 
Levin Pee : 


A statute contemplating the settle- 
ment of controversies between the state 
and a railroad, and providing for modi- 
fication of a tax exemption in the rail- 
road’s charter by making its property 
and gross receipts within the state tax- 
able solely to the extent of a specified 
percentage of the gross receipts, be- 
came, on acceptance and performance 
by the railroad, an irrepealable contract 
with the state, and is: controlling on 
the question of the right to assess roll- 
ing stock. Acts 1826, ec. 1238, § 18; 
Acts 1878, c. 155; Code 1939, art. 81, § 
8(a); Const.Md. art. 8, § 48; U.S.C.A. 
Const. art. 1, § 10.—Levin v. Baltimore 
& O. R. Co., 17 A.2d 101. 

Or. A domestic corporation, con- 
ducting title insurance business, was 
not exempted from payment of corpo- 
ration excise tax on that part of its 
income derived from title insurance 
business transacted in state, notwith- 
standing provision in insurance law, 
enacted prior to corporation excise tax 
law, under which corporation was re- 
quired to pay an annual license, that 
taxes, fees and charges provided for in 
insurance law should be in lieu of all 
other taxes, licenses and fees. Code 
1980, §§ 46-101, et seq. 46-109(6); 
Code Supp.1935, § 69-1806.—Title & 
Trust Co. v. Wharton, 114 P.2d 140. 


‘Pa.Com.Pl. The amendment of May 
By 1939." PIA 716) 2 7 olP Sore) 3 24 2h tet 
seq., to the State Personal Property 
Tax Act of June 22, 1935, P.L. 414, pur- 
ports to limit the exemption from the 
tax imposed by that act of shares in 
any corporation liable to the capital 
stock tax or franchise tax, to shares 
of corporations liable to such tax un- 
der section 21 of the Act of June 1, 
1889, P.L. 420, 72 P.S. §§ 1871, 1891, 
1892, and not to exempt shares of a 
eorporation subject to taxation under 
section 24 of that Act, 72 P.S. § 2261. 
—Appeal of Pennsylvania Co., 40 D. & 


C. 489. 
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N.J. Strict compliance with applica- 

ble public laws is a sine qua non to 
the right of exemption from taxation. 
—West Ridgelawn Cemetery v. State 
Board of Tax Appeals, 15 A.2d 595, 
125 -N.J.L. 274, affirming 11 A.2d 593, 
124 N.J.L. 284. 

§ 395 


Ark. Burden of showing elements o! 
exemption from application of Unem 
ployment Compensation Act is place(: 
by the statute on one seeking to eg 
cape liability for assessments, and 
since elements are stated therein con: 
junctively and not disjunctively, all 
of them must be shown to secure ex- 
emption from act. Pope’s Dig. §§ 8549 
to 8569 and § 3550.—McKinley v. R. L, 
Payne & Son Lumber Co., 143 S.W.2d 
38, 200 Ark. 1114. 


Ark. Taxpayers had burden of 
showing that they were entitled to ex- 
emption claimed.—Bangs v. McCarroll, 
149 S.W.2d 53. 


Tax exemptions are never presumed 
but must be made out beyond reason- 
able doubt, and will be strictly con- 
strued, and legislative intention to 
grant tax exemption must be expressed 
in clear and unmistakable terms or 
must appear by necessary implication 
from language used, and will never be 
implied from language admitting of 
any other reasonable’ construction.— 
Bangs v, McCarroll, 149 S.W.2d 53. 

Fla. Claimed exemptions from taxa- 
tion must be carefully serutinized.— 
State ex rel. Burbridge v. St. John, 197 
So. 131, 143 Mla. 544, supplemented 197 
So. 549, 143 Fla. 876. 

Fla. Exemptions from taxation are 
special favors frowned on by the 
courts._State ex rel. Miller v. Doss, 2 
So.2d 303. 

Ky. The burden rests upon a tax- 
payer to establish clearly his right to 
exemptions bringing himself clearly 
within the terms of such conditions as 
the taxing statute may impose.—Bige- 


critically examined, and, unless 


‘claiming the exemption must 


ow v. 
Ly Sere ea 
NJ. Tax exempti are not 
and each claim for exemption 


right to exemption is clear! 
lished, it should be done 
Ridgelawn Cemetery vy. State Bo 
Tax Appeals, 15 A2d= 595 snle5m 
se affirming 11 A.2d 5938, 124 
N.J.Sup. The facts 
stances in each case in 
tory exemption from taxa 
claimed must clearly and convince 
establish the right to exemption w 
the statute granting the exemp 
otherwise the general rule which sub- — 
jects all property to a just share of the 
public burdens is invoked.—City — = 
Trenton y. State Board of Tax Appeal! 
21 A.2d° 644, 127 NJ... 105. 0 ae 
Where statutory exemption from t 
ation is claimed, the proofs of the « 


from fair doubt.—City of Tren 
State Board of Tax WG eals, 2: 
644, 127 N.J.L. 105. ‘ge Wd 
_The one claiming statutory e 
tion from taxation has the burd 
proof to establish the asserted rigl 
oard o ax eals, 

644,127 N.nds10y, ee as 
N.J.Tax App. The burden of pr 
rests upon an exemption claimant 
qualify himself as being a person 
tended to be included within the 1 
exemption 


children entrusted to its care wa: 
tinuously taxed and paid taxes_ 
1914 to 1938 for a separated plot. 
land, located one half mile from corp 
ration’s main land with its buildin 
and which was used only for dumpin 
of ashes, waste and refuse, was si 
cant of understanding of corpor 
and tax authorities that corporatio 
use during such period did not ent 
corporation to tax exemption. 
Law, § 4, subd. 6.—New York Ca 
Protectory v. City of New York, 2 
¥-S.2d. 789; 175 Mises 427. 


Tenn. 


Bank v. McCanless, 144 S.W.2d 768. — 

Tex.Com.App. Exemptions from tax 
ation are never favored and in the con 
struction of a law extending an exemp 
tion from taxation to any citizen ; 
class of property..all doubts are 
solved against the exemption.—City of 
Longview v. Markham-McRee Memorial 
Hospital, 152 S.W.2d 1112, reversing 
134 S.W.2d 798. / 
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C.C.A.3. Hxemptions should be n 
rowly construed against the taxpaye! 
—Golden y. Commissioner of Intern 
Revenue, 113 F.2d 590. ; 

Ala.App. The Legislature’s specifica 
tion of cases exempt from provisions 
of law levying trial tax in re-enact-— 
ment thereof made all cases other than | 
those specified subject to such tax, re- | 
gardless of attorney general’s opinion 
as to true rule ot exemption before 
such specification. Gen.Acts 1935, p. 
263, § 9 —State vy. Montevallo Coal 
Mining Co., 197 So. 82, certiorari de- 
nied 197 So. 87. 

Ark. Tax exemptions are never pre- 
sumed but must be made out beyond 
reasonable doubt, and will be strictly 
construed, and legislative intention to 
grant tax exemption must be expressed 
in clear and unmistakable terms or 
must appear by necessary implication a 
from language used, and will never be y 
implied from language admitting of 
any other reasonable  construction.— 
Bangs v. McCarroll, 149 S.W.2d 58) 

Cal. The statutory provision for 


eredit against income tax for income 
tax paid to other state or country. on 
income derived from sources without 
the state is in effect an “exemption” 
from liability for a tax already deter- 
mined and admittedly valid, and hence 
must be strictly construed against the 
- taxpayer. St,1935, p. 1117, § 25(a).— 
Miller v. McColgan, 110 P.2d 419. 
Cal. Constitutional and _ statutory 
_ provisions exempting property from 
taxation are strictly construed in mat- 
ters involving the state’s power to tax, 
but such rule is subject to rule that, 
where language of a statute ,is clear, 
plain, and unambiguous, there is no 
room for construction, strict or other- 
a ent v. Wolden, 111 P.2d 
- Cal. Provisions exempting proper- 
_ ty from general taxation must be strict- 
ly construed.—City and County of an 


Francisco v. San Mateo County, 
P.2d 595, 17 Cal.2d 814, 
The rule that provisions exempting 
property from general taxation must be 
strictly construed is not applicable 
when the property taxed belongs to a 
ea state or a municipal corporation, and 
ad a liberal construction should be fol- 
lowed, sinee the taxation of such prop- 
_ erty is the exception rather than the 
_ rule.—City and County of San Francis- 
co v. San Mateo County, 112 P.2d 595, 
17 Cal.2d 814. 
_ €onn. Where employer sought ex- 
emption from the Unemployment Com- 
pensation Act, in order to be relieved 
from tax applying to employment gen- 
By erally, the rule requiring liberal con- 
struction in favor of a taxpayer was 
_—-«xBot applicable, and the case fell with- 
in the principle that exempting stat- 
i utes are strictly construed and exempt 
only what is strictly within their 
‘terms. Gen.St.Supp.1939, § 1334e(a) 
(5) (B).—Waterbury Sav. Bank vy. 
- Danaher, 20 A.2d 455, 128 Conn. 78. 
Fla. Statutes granting exemptions 
from taxation should be strictly con- 
__ strued.—State ex rel. Miller v. Doss, 2 
ine) 8S0/2d 303. 
Although exemptions from tax- 
i be construed strictly 
i against taxpayer and liberally in favor 
_ of the public, the rule cannot be pushed 
+» to’ the extent of unreasonableness, and 
court has duty to ascertain and carry 
- out intention of legislature where only 
a question of construction is involved, 
—Head v. Rich, 10 S.B.2d 183, 190 Ga. 
ae affirming 6 §.B.2d 73, 61 Ga.App. 
+ 293. 


at 
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Towa. In construing Homestead 

Tax Credit Act, the court is bound by 
definition of terms made use of by 
Legislature. Code 1939, § 6943.152.— 
} - Bysink v. Board of Sup’rs of Jasper 
~~~ «County, 296 N.W. 376 

~~ The Homestead Tax Credit Act 
-- must be strictly construed, and per- 
gongs claiming exemption thereunder 
- must show themselves entitled thereto. 
Code 1939, § 6943.142 et seq.—Hysink 

-y. Board of Sup’rs of Jasper County, 

296 N.W. 376. 

In construing Homestead Tax Credit 
Act, court should consider the entire 
act, and construe its various provi- 
sions in the light of their relation 
to the whole. Code 1939, § 6943.142 
et seq.—Bysink v. Board of Sup’rs of 
Jasper County, 296 N.W. 376. 


Ky. Provisions of state income tax 
statute relating to deductions allowable 
from gross income constitute provisions 
for ‘exemptions’ and must be strictly 
construed against the taxpayer. Acts 
1936, 3d Ex.Sess., c. 7, § 3.—Bigelow 
Tae 149 S.W.2d 499, 285 Ky. 


Fi Md. Exemptions contained in a tax 
_ statute are strictly construed.—Levin v. 
— Baltimore & O. R. Co.,-17 A.2d 101. 

Minn. Statutory clauses creating ex- 
emptions from taxation are strictly 
construed so as to allow exemption 
only to those who come strictly within 
the terms of those clauses—C, Thomas 
se Sales System v. Spaeth, 297 N. 
V . 


Mo. The term “property” includes 
an equitable as well as a legal interest, 
and the word “owned” in an exemption 
statute is generally construed to com- 
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prehend an equitable as well as a legal 
ownership.—State ex rel. City of St. 
Louis v. Baumann, 153 S.W.2d 31, 
. Mo. The words ‘‘gross premium re- 
ceipts” as used in statute imposing cor- 
poration franchise tax, and exempting 
from its operation insurers paying an- 
nual tax on their gross premium re- 
ceipts in the state, mean premiums re- 
ceived during the year by insurers with 
credit being allowed for cancelled or 
returned premiums, since only statutes 
levying tax on premiums received by 
insurers exempt cancelled and returned 
premiums actually paid during the 
year in the state, and it could not be 
presumed that legislature did a useless 
thing in granting the exemption pro- 
vided in the statute imposing corpora- 
tion franchise tax. Rev.St.1939, §§ 
5113, 5968, 6091, 6094, Mo.St.Ann. §§ 
4641, 5857, 5978a, 5979, pp. 2057, 4473, 
4554, 4556.—State ex rel. Central Sure- 
ty Ins. Corporation v. State Tax Com- 
mission, 153 S.W.2d 43. 

N.J.Sup. Since statutes granting ex- 
emption from taxation are in the na- 
ture of a renunciation of sovereignty, 
and are at war with the sound basic 
principle that the burden of taxation 
ought to fall equally upon all, they are 
most strongly construed against those 
claiming exemption.—City of Trenton 
vy. State Board of Tax Appeals, 21 A.2d 
644, 127 N.J.L. 105. : 

N.J.Tax App. In case of doubt, a 
tax exemption statute should be con- 
strued in favor of the rule which would 
subject all property to a just share of 
the public burden.—Camden Branch 
No. 57, Fleet Reserve Ass’n v. City of 
Camden, 19 A.2d 31, 19 N.J.Mise. 291. 

N.M. A claim of exemption under a 
general taxing act must be strictly con- 
strued in favor of the taxing authority 
and against the person claiming the ex- 
emption.—Peisker  v. Unemployment 


Compensation Commission, 115 P.2d 
62, 45 N.M. 307. 
N.Y. Tax exemptions are _ limita- 


tions of sovereignty and are strictly 
construed, and, if ambiguity or uncer- 
tainty occurs, all doubts must be re- 
solved against exemption.—People v. 
Brooklyn Garden Apartments, 28 N.H. 
2d 877. 283 N.Y. 373, reversing 45 N.Y. 
8.2d 890, 258 App.Div. 151, reversing 
10 N.Y.S.2d 68, 169 Misc. 610, appeal 
eranied 17 N.Y.S.2d 877, 258 App.Div. 

N.Y.App.Div. A claim of exemption 
from taxation by virtue of a statute is 
construed strictissimi juris, must rest 
upon language of whose meaning there 
can be no doubt, and must be granted 
in terms too plain to be mistaken.— 
Mohawk Mills Ass’n y, Miller, 22 N.Y. 
8.2d 993, 260 App.Div. 433. 

N.¥.Sup. The policy of the law is to 
construe statutes exempting property 
from taxation somewhat rigidly, and 
not to permit such exemption to be 
established by doubtful implication.— 
New York Catholic Protectory v. City 
of New York, 23 N.Y.S.2d 789, 175 
Mise. 427. 

The rule requiring strict construction 
of exemptions from taxation must be 
applied in light of purposes to be fur- 
thered by the exemptions granted, and 
if evidence shows use of property to be 
in furtherance of purposes encouraged 
and fostered by the exemption, an over- 
zealous adherence to strict construction 
should not be indulged so as to thwart 
such purposes.—New York Catholic 
Protectory v. City of New York, 23 N.Y. 
S.2d 789, 175 Mise. 427. 

N.C. Statutes exempting property 
from taxation because of the purposes 
for which the property is held must be 
construed strictly against exemption 
and in favor of taxation.—Piedmont 
Memorial Hospital v. Guilford County, 
12 S.B.2d 265, 218 N.C. 673; Harrison 
v. Guilford County, 12 8.H.2d 269, 218 
IO. T8s 

N.C. Exemptions from taxation are 
to be read in the light of the power of 
their enactment and interpreted accord- 
ingly.—Rockingham County y. Board 
of Trustees of Elon College, 13 8.H.2da 
628,219 N.C. 342) 

Okl. Tax exemption statutes are 
strictly construed against the exemp- 


Or. Exemptions from taxation are to 
be strictly construed, and their opera- 
tion is never to be extended by con- 
struction.—Title & Trust Co. v. Whar- 
ton, 114 P.2d 146. ; 

Pa.Super. Exemptions and _ abate- 
ments from taxes, including interest 
and penalties, are strictly construed.— 
Keystone State Building & Loan Ass’n 
v. Sabo, 14 A.2d 831, 140 Pa.Super. 
599. 

Tenn. An express exemption in a 
taxing statute will be construed to ex- 
clude all other exemptions.—Hamilton 
ohne Bank vy. McCanless, 144 S.W.2d 
768. : 
In a suit against the state by a tax- 
payer claiming exemption from taxa- 
tion the taxing statute is construed 
strictly against the taxpayer.—Hamil- 
ee orate Bank v. McCanless, 144 S.W. 

d 

Exemption from taxation will not be 
read into a taxing statute by implica- 
tion.—_Hamilton Nat. Bank v. McCan- 
less, 144 S.W.2d 768. 

Tex. Where a question of exemption 
from taxation is involved, a _ statute 
must be construed liberally in favor 
of the taxing authority and _ strictly 
against the one claiming the exemption, 
but where the question involved is 
whether the person on whom the tax is 
sought to be imposed comes within the 
statutory provisien imposing the tax, 
the statute must be construed strictly 
against the taxing authority and liber- 
ally in favor of the person sought to be 
held.—Texas Unemployment Compensa- 
tion. Commission v. Bass, 151 S.W.2d 
567, affirming Carpenter v. Bass, 142 
S.W.2d 406. 

Tex.Com.App. Exemptions from tax- 
ation are never favored and in the con- 
struction of a law extending an exemp- 
tion from taxation to any citizen or 
class of property all doubts are re- 
solved against the exemption.—City of 
Longview v. Markham-McRee Memorial 
Hospital, 152 S.W.2d@ 1112, reversing 
134 S.W.2d 793. 

Tex.Civ.App. Whether partners con- 
stituting majority of members of three 
partnerships operating drug stores, in 
each of which there were less than eight 
employees, were liable as “employers” 
of eight or more employees for payment 
of contributions under Unemployment 
Compensation Act, did not involve ques- 
tion of an exemption from taxation, re- 
quiring liberal construction of taxing 
statute in favor of taxing authority, 
but involved question whether partners 
came within statutery provisions im- 
posing tax, requiring that taxing stat- 
ute be construed strictly against taxing 
authority and liberally in favor of tax- 
payers. Vernon’s Ann.Civ.St. arts. 5221 
b—1 to 5221b—22.—Carpenter v. Bass, 
142 S.W.2d 406, error granted. 


Wt. A statute providing for exemp- 
tion from taxation is to be strictly con- 
strued and no claim for exemption can 
be sustained unless within the express 
letter or the necessary scope of the ex- 
emption clause.—First Nat. Bank of 


Boston v. Harvey, 16 A.2d 184. 
Va. The constitutional provision that 
specified property “an no other” 


should be exempt from taxation was 
required to be strictly construed in 
view of the quoted words. Const. § 
183.—Commonwealth v. Trustees Ever- 
green Burial Park, 10 S.W.2d 495. 

Wash. Rule requiring strict con- 
struction of an exemption from taxation 
does not require that court give words 
employed in creation of exemption other 
than their ordinary meaning.—Wilson’s 
Modern Business College v. King Coun- 
ty, 104 P.2d 580. 

Wis. Tax exemption statutes are 
construed most strongly against the 
exemption.—Milwaukee [Electric Rail- 
way & Light Co. v. Public Service 
Commission of Wisconsin, 296 N.W. 58. 
236 Wis. 681. : 

Wis. A taxpayer must bring himself 
within express terms of statute ex- 
empting from taxation income of reli- 


—W. 595, 238 Wis. 199. 
Ky. In. constitutional provision ex- 
-empting from taxation public property 
first part of the exemption exempts 


taxation only, 


used for public purposes and _ insti- 
tutions of charity and education, the 


public property from ad _ valorem 
while the second part 
exempts the described institutions per- 
sonally and frees them from payment 
of licenses and taxes of every class. 
Const. § 170.—Board of Education of 
Kenton County v. Talbott, 151 S.W.2d 
42, 286 Ky. 543. 

Md. Under a statute modifying a 
tax exemption in the charter of the Bal- 
timore & Ohio Railroad Company and 
making its property taxable to the ex- 
tent of a certain percentage of the 
gross receipts, but to no further extent, 
nor otherwise, the rolling stock is not 
subject to taxation for municipal or 
county purposes. Acts 1826, ec. 123, § 
18; Acts 1878, c. 155; Code 1939, art. 


81, §§ 7(15), 8(a).—Levin v. Baltimore’ 
&0.R A.2d 


eCogaht 101. 

Minn. The exemption of property 
from taxation does not comprehend 
exemption from payment of excise and 
impost taxes by the owner of the ex- 
empted property, especially those which 
are not imposed in lieu of property 
taxes.—Christgau v. Woodlawn Ceme- 
tery Ass’n, Winona, 298 N.W. 619. 

Miss. A manufacturing corporation 
incorporated under the general incor- 
poration laws and established in 1938 
after the enactment of the act express- 
ly stating that such enterprises were 
exempt from ad valorem taxes, except 
state ad valorem taxes, was entitled to 
exemption from all ad valorem taxes 
both state and local on specified prop- 
erty until April 1, 1940, under the 
“Balance Agriculture with Industry” 
statute which exempted from all ad 
valorem taxation until April 1, 1940, all 
factories established under the act, or 
“otherwise hereafter established”, in 
view of the legislative intent that there 
should be no discrimination in favor 
of. corporations organized under such 
act against others organized under the 
general incorporation laws while the 
latter act was in force. Code 1930, § 
8109, as amended; Laws 1936, ist Ex. 
Sess., ec. 1, § 19.—Board of Sup’rs of Lee 
County v. Mid-South Mfg. Co., 1 So.2d 
802, 190 Miss. 812. 

Mo, Tax imposed on premiums re- 
ceived by domestic stock insurance com- 
panies by statute which allowed deduc- 
tion for premiums cancelled and _ re- 
turned which were actually paid dur- 
ing the year in the state was a tax on 
“gross premium receipts” within provi- 
sion of statute imposing annual fran- 
chise tax on corporations and exempt- 
ing from its operation insurance com- 
panies which pay annual tax on gross 
premium receipts in the state. Rev.St. 
1939, §§ 5113, 6091, Mo.St.Ann. §§ 4641, 
5978a, pp. 2057, 4554.—State ex rel. 
Central Surety Ins. Corporation v. 
State Tax Commission, 153 S.W.2d 43. 

N.J.Tax App. A corporation, having 
its entire capital invested in state plant, 
at which it mixes cement, stone, gravel, 
sand and water to produce concrete, 
which is delivered in its plastic state to 
places of consumption, is engaged in 
“manufacture” and is a “manufacturing 
company” exempt from corporation 
franchise taxes. N.J.S.A. 54:13-7.— 
Passaic Transit Concrete Co. v. Martin, 
19 A.2d 681, 19 N.J.Mise. 369. 


Ohio App. Lands of university were 
subject to local taxation where there 
was no specific exemption therefrom 
and under the statute the lessee under 
99-year lease was obliged to pay 
such: taxes and where lessee had done 
so for many years without protest les- 
see was “estopped’’ to claim exemp- 
tion. Gen.Code, § 5330.—Cordes v. Du 
Bois, 34 N.B.2d 245, appeal dismissed 
27 N.H.2d 405, 136 Ohio St. 573. 
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N.J.Tax App. Where meeting rooms 
in building were rented to many types 
of organizations, both public and pri- 
vate, on basis of regular annual rental 
fees, and a cafe therein, containing a 
bar at which alcoholic beverages were 
sold under a plenary retail consump- 
tion license, was open to the general 
public, the building and land. upon 
which it was situated were not exempt 
from taxation as “property not used 
for pecuniary profit’. N.J.S.A. 54:4+ 
3,26.—Borough of Little Ferry v. T. J. 
sonot Ass’n, 18 A.2d 724, 19 N.J.Mise. 


Tex.Civ.App. An undelivered note, 
bond or other written ,promise to pay 
money or thing of value is not “prop- 
erty” subject to taxation under state 
Constitution and laws, and. hence is 
not within tax exemption provisions 
thereof, but such instruments become 
property only on delivery and are then 
property .of obligees and those claiming 
under them, not of obligors. Vernon’s 
Ann.St.Const. art. 8, § 1; art. 11, § 9. 
eet of Abilene v. Fryar, 143 S.W.2d 
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Md. The several branches in Mary- 
land of the Baltimore and Ohio Rail- 
road Company are “lateral roads” with- 
in its charter authorizing the construc- 
tion thereof, although certain branches 
were built under special supplementary 
statutes, and hence the main line and 
the lateral or branch roads in Mary- 
land constitute a railway system with- 
in the contemplation of the tax exemp- 
tion in company’s charter as regards 
the propriety of a tax on rolling stock. 
Acts 1826, c. 123, § 14.—Levin v. Balti- 
more & O. R. Co., 17 A.2d 101. 

Under a railroad charter granting ex- 
emption, from taxation of exempt roll- 
ing stock was not limited to the origi- 
nal rolling stock but necessarily em- 
braced its replacement, change, and in- 
crease, and, in determining the pro- 
priety of a tax thereon, no distinction 
ean be drawn between rolling stock in 
use on the main line and that on lateral 
or branch lines, where it was used in- 
terchangeably as needed. Acts 1826, c. 
123, § 18; Code 1939, art. 81, § 8(a).— 
hs v. Baltimore & O. R. Co., 17 A.2d 

N.C. Under charter exempting cer- 
tain amount of property held by trus- 
tees for Elon College from taxation and 
statute and constitutional provisions 
exempting property held for the benefit 
of educational institutions from taxa- 
tion, exemption granted College was 
intended to apply only to property held 
by the trustees for use in promoting 
and carrying out objects of Elon Col- 
lege, and was not intended to apply to 
business property purchased by College 
as an investment from which it hoped 
to derive an income in form of rents. 
Pub.Laws 1937, c. 291, § 600(7); Pub. 
Laws 1939, c. 310, § 600(7); Priv.Laws 
1889, ec. 216, § 9, as amended by Pray. 
Laws 1917, e. 64; Const: art. 5, §§ 3, 
5.—Rockingham County v. Board of 
Trustees of Elon College, 13 S.E.2d 
618, 219 N.C. 342. , 
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Ariz. A leasehold interest in realty 
owned in fee simple by a municipality, 
and held by a private corporation 
which was using the interest for com- 
mercial purposes, could be assessed and 
taxed separately from the fee without 
violating provision of state constitution 
exempting municipal property from 
taxation. Const.Ariz. art. 9 § 2.—Mari- 
copa County v. Fox Riverside Theatre 
Corporation, 114 P.2d 245. 

Although state had power under con- 
stitution to provide for assessment and 
taxation of leasehold interests in mu- 
nicipal property which have _ been 
granted to private individuals or cor- 
porations, statute defining real estate 


subject. to tax : 
trued as including lea 


ery by which such a taxation coul 
carried ‘into effect. Code 1939, 
; Const.Ariz. art 9, § 2.—Me 
County v. Fox Riverside Theatr or 
poration, 114 P.2d 245. i Saetag 
N.J. A business corporation ‘coul 
not claim exemption of its cemetery; 
lands from taxation on ground t ; 
was merely operating as the sales ag 
cy for a cemetery corporation, wh 
business corporation ire 
rights of party who had acquired la 
from. cemetery corporation’s recei 
party’s bid, vice chancellor’s opi 
advising acceptance thereof, and or 
made in cause showed that zelasene nip: 
of vendor and vendee was created, and 
there was not a scintilla of proo 
support of any authorized change 
relationship. N.J.S.A. _8:1-1 


ra 


In determining whether 1 
hold on a city-owned public wharf 1 
exempt from taxation as property | 
longing to city and used for pu 
purposes, any doubt as to ~ 
lessee operated the wharf. pri ril 
as a private enterprise for profit or a 
a public instrumentality was requ 
to be determined against the less 
Code 1931, 11-3-9 as amended 
1933, c. 40, art. 3; 11-3-24 and 1: 
as amended by Acts 1933, ce. 41, ar 
—Greene Line Terminal Co. v. M 
10 S.B.2d 901. Praag Eyes 

Under statute which exempts f: 


ed by lessee on a personal profit ba 
was not exempt, notwithstanding pv 
lic convenience was. served by opera 
tion of the wharf. Code 1931, 11 
as amended by Acts 1933,.e. 4 t. 
3.—Greene Line Terminal Co. v. Martin, 
10 S.H.2d 901. fea 
The exemption in favor of city fror 
taxation of city property operated fo 
public use by city’s lessee, which co 
ducted a public wharf as a private | 
terprise for profit, did not extend © 
the leasehold itself, since public 
ice rendered by lessee was only i 
dental to business for profit, and th 
leasehold was therefore properly a 
sessed separately from the city-owne 
realty: upon which it was based. Code ~ 
1931, 11-3-9, as amended by Acts — 
1933, c. 40, art. 3; 11-3-24 and 11-3-25, 
as amended by Acts 1933, c. 41, 5 
3; 11-6-11.—Greene Line Terminal 
v. Martin, 10 S.E.2d 901. 
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Mo. Taxes, levied and 
against land while under private ow 
ership, cannot be collected after such 
land has been aequired by a gove 
mental agency. Rev.St.1939, § 105 
Mo.St.Ann. § 9748, p. 7863; Mo.St,Ann. 
Const. art. 10, § 6.—State ex rel. City 
of St. Louis v, Baumann, 153 S.W.2d 
: Fe De Ro 
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Md, A statute contemplating the set- 
tlement of controversies between the 
state and a railroad, and providing for 
modification of a tax exemption in the 
railroad’s charter by making its prop- 
erty and gross receipts within the state 
taxable solely to the extent of a speci- 
fied percentage of the gross receipts, 
became, on acceptance and performance 
by the railroad, an irrepealable contract 
with the state, and is controlling on the 
question of the right to assess rolling 
stock. Acts 1826, c. 123, § 18; Acts 
1878, c. 155; Code 1939, art. 81, § 8(a); 
Const.Md. art. 3, § 48; U.S.C.A.Const. 
art. 1, § 10.—Levin v. Baltimore & O. 
R. Co., 17 A.2d es 


23 
Ohio App. Lands of university were 


 Sp.Sess., p. 


73-841; 
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subject to local taxation where there 
was no. specific exemption therefrom 
and under the statute the lessee un- 
der 99-year lease was obliged to pay 
such taxes and where lessee had done 
so for many years without protest 
lessee was ‘“‘estopped’”’ to claim exemp- 
tion. Gen.Code, § 5330.—Cordes v. Du 
Bois, 34 N.B.2d 245, appeal dismissed 
27 N.H.2d 405, come St. 573. 

Ala. Under homestead exemption 
statute, administrative officers owe no 
duty to discover and exempt homestead 
of taxpayer from year to year, but tax- 
payer must claim right to exemption 
each year by listing homestead sepa- 
rately in return, and in absence of 
‘such claim the exemption is lost. Gen. 
Acts 1936-37, Sp.Sess., p. 113; Gen. 
Acts 1935, pp. 275, 276, § 33, and p. 
reo aS: Sly as amended by Gen.Acts 
+1936, Ex.Sess., p. 4.—Jones v. Johnson, 

199 So. 539, 240 Ala. 357.— 

- Under homestead exemption statute, 
taxpayer must claim exemption on or 
before third Monday in January of 
each tax year. Gen.Acts 1936-37, Hy 
Sess., p. 113; Gen.Acts 1939, p. 702. 
—Jones y. Johnson, 199 So. 539, 240 
SwAla. 367 

A taxpayer in Jefferson county must 
claim right to exemption under home- 
- stead exemption statute on or before 
third Monday in January of each tax 
year, notwithstanding that unit of as- 
sessment law is operative in Jefferson 


- county. Gen.Acts 1936, Ex.Sess., p. 
205, as amended by Gen.Acts 1936-37, 
Sp.Sess., p. 34; Gen.Acts 1936, Ex. 


 Sess., p. 207, § 6, as amended by Gen. 
Acts 1939, p. 830; Gen.Acts 1936-37, 
113.—Jones vy. Johnson, 
199 So. 539, 240 Ala. 357, 

Ariz. A suit by taxpayer for an in- 
junction to restrain proposed assess- 
ment of tax on leasehold interest in 
municipal property which had_ been 
granted to taxpayer was a permissible 
- procedure to test whether leasehold 


Tp Was subject to taxation under laws of 


state, as against contention that only 
remedies which taxpayer could invoke 
were those specifically provided by 
statute. Code 1939, §§ 78-110, 73-419, 
Const.Ariz. art. 9, § 3.—Mari- 
copa County v. Fox Riverside Theatre 
Corporation, 114 P.2d 245. 

‘Conn. The unchallenged decision of 
the Unemployment Compensation Act 
administrator with respect to exemp- 
tions from contributions should be rec- 
ognized as valid and effective until 
rescinded or superseded by further ac- 
tion on the administrator’s part. Gen. 
St.Supp.1939, § 1334e et seq.—Water- 
bury Sav. Bank v. Danaher, 20 A.2d 
455, 128 Conn. 78. ; 

Fla. Exemption granted by amend- 
ment to State Constitution exempting 
property of motion picture studios 
from ad valorem taxation for a limited 
period may be enforced if taxable prop- 
erty of taxing unit is or becomes by 
growth or increase or otherwise of such 
annual tax producing value as to meet 
tax obligations of unit, and exemp- 
tion does not clearly impair obligation 
of statutory contract rights in viola- 
tion of Federal Constitution. Const. 
art. 9, 14.—Fleischer Studios v. Pax- 
son, 2 So.2d 293. 

A bill which alleged that plaintiff 
should be exempt from all taxation un- 
der amendment to State Constitution 
exempting property of motion picture 
studios from ad valorem taxation for 
a limited period, and which further al- 
leged that none of plaintiff’s personal 
property was in county at time of cre- 
ation of various bonded indebtedness 
by county, and that some of personal 
property was removed from New York 
to Florida and additional property 
was acquired after plaintiff located in 
county, warranted granting of injunc- 
tion restraining county officials from 
collecting, levying, or assessing of any 
taxes against plaintiff’s property, where 
it was not claimed that the organic ex- 
emption violated the federal law. 
Const. 9, 14.—Fleischer Studios vy. 
Paxson, 2 So.2d 293. 


If tax exemption of property, real 
or personal, conferred by State Con- 


stitution does not operate to violate 


ree A 


federal law, exemption may be en- 
forced regardless whether such exempt 
property was or was not subject to 
taxation to pay contract obligations 
of taxing units when obligatioms were 
incurred.—Fleischer Studios v. Paxson, 
2 So.2d 293. ix & 

Every case in which a tax exemp- 
tion is claimed must be determined on 
its own essential facts and controlling 
law applicable thereto, and it must 
be shown that dominant law is not vio- 
lated by claimed exemption.—Fleischer 
Studios v. Paxson, 2 So.2d 293 

Fla. In city’s suit to enjoin tax sale 
of hotel property, leased by private 
corporation to city, which covenanted 
to pay substantial amounts besides 
taxes for city’s use thereof, with op- 
tion to purchase it, general allegations 
of bill that hotel was used solely for 
municipal purposes, that no commer- 
cial business was conducted in hotel 
building, and that front grounds of 
property were wsed as city park were 
not sufficiently definite to justify ex- 
emption of entire property from state 
and county taxes, in absence of suffi- 
cient showing as to what part of prop- 
erty was used exclusively for author- 
ized municipal purposes. Const. art. 9, 
§ 1; art. 16, § 16.—City of St. Augus- 
tine v. Middleton, 3 So.2d 153. 

Iowa. An executor, seeking to have 
moneys and credits given by will to 
religious, educational, and charitable 
institutions exempt from taxation, did 
not have burden of proving that gifts 
did not exceed amounts prescribed by 
charters or articles of incorporation of 
such institutions. Code 1935, § 6944, 
subd. 10.—In re Cooper’s Estate, 295 N. 
W. 448. 

Iowa. Under provision in Home- 
stead Tax Credit Act authorizing tax- 
payer to appeal to district court from 
action of board of supervisors deny- 
ing taxpayer’s claim for credit, with- 
in 20 days from mailing of notice of 
action of board to taxpayer, taxpay- 
er’s appeal on March 14, 1940, from 
July 22, 1937 order of board allow- 
ing taxpayer only a half credit, was 
not barred by ‘acquiescence’ or 
“laches”, where board mailed no no- 
tice to taxpayer, Acts 47th Gen. 
Assem. ec, ~ 195, 113, Code+,1939,;.48 
6943.148.—Hysink v. Board of Sup’rs 
of Jasper County, 296 N.W. 376. 

A taxpayer’s acceptance of refund 
of one-half of homestead tax credit 
did not bar his right to appeal to dis- 
trict court from order of board of 
supervisors allowing him only a half 
credit instead of a.full credit as de- 
manded by him. Code 1939, § 6943.- 
148.—Hysink y. Board of Sup’rs of 
Jasper County, 296 N.W. 376. 

N.J.Sup. Taxpayer, claiming that 
tax assessment on personalty was con- 
trary to the statute exempting from 
taxation cash on hand or on deposit 
in banks, etec., was not entitled to avail 
herself of such exemption where she 
had not complied with the statute pro- 
viding that no allowance or deduction 
shall be made for personalty or secur- 
ities claimed to be exempt from taxa- 
tion, unless a sworn claim therefor 
shall be made, setting forth a detailed 
list of the securities and personalty 
claimed to be exempt, the dates when 
they were purchased, and that they 
were not purchased with intent to es- 
cape taxation. N.J.S.A. 54:4-3.23, 
54:4-15—MacPherson y. State Board of 
Ay ts Appeals, 21 A.2d 621, 127 N.J.L. 


N.J.Tax App. Under statute, a do- 
mestic corporation’s claim for exemp- 
tion of a list of corporate stocks from 
personal property tax should specify 
which of the issues are of foreign cor- 
porations and, as to such as are, should 
state that taxes were actually paid by 
such foreign corporations upon their 
property within the year preceding the 
assessing date. Na A, b4 343.2, 54:- 
4-14, 54:4-15, 54:4-18——Farmers Reli- 
ance Ins. Co, v. City of Trenton, 15 A. 
2d 229, 18 N.J.Misc. 569. 

N.J.Tax App. Where taxpayer filed 
no sworn statutory claim for exemp- 
tion of personal property, exemption 
of property from taxation was prop- 


on ve : 
804, 19 N.J.Misc. ee : eee 


§ ea50 <planoont My 
Fla. An alternative writ of man- 
damus requiring county tax assessor 
to grant relator’s application for an 
exemption of lots from taxation as 
homestead under constitutional provi- 
sion, or show cause for failure to do 80, 
was properly quashed, where relator’s 
allegations were insufficient to make re- 
quired showing that lots constituted 
contiguous realty. Const. art. 10, § 7, 
as amended in 1938.—State ex rel. 
Dunscombe vy. Courson, 198 So. 108. 
§ 428 C 

N.J.Tax App. Under statute relating 
to personal property taxes, a claim for 
deduction of exempt property must 
strictly comply with the statutory spe- 
cifications, and a claim which does not 
specify particularly the items for 
which exemption is claimed, nor state 
the dates of purchase and that the 
exempt securities were not purchased 
with intent to escape taxation, is fatal- 
ly defective. N.J.S.A. 54:4-15.—Farm- 
ers Reliance Ins. Co. v. City of Tren- 
ton, 15 A.2d 229,18 N.J.Misc, 569. 

The statutory requirement with re- 
spect to claim for exemptions from per- 
sonal property tax did not apply to 
domestic mutual fire insurance compa- 
ny’s unqualified right of absolute ex- 
emption with respect to United States 
bonds and, possibly, bank stocks, but 
failure to list in detail other claimed 
exempt securities, to state which of 
the stocks were of domestic and which 
of foreign corporations, to specify 
dates of purchases and to otherwise 
strictly comply with statute, and simi- 
lar defects in form and substance of 
claim for. deduction for debts, invali- 
dated such claimed exemptions. N.J. 
S.A. 54:4-14, 54:4-15, 54:4-18, 54:9-7. 
—Farmers Reliance Ins. Co. v. City of 
Trenton, 15 ta eae 18 N.J.Misc. 569. 

431 


N.J.Tax App. In determining wheth- 
er cemetery building used for chapel, 
administration and crematory purposes 
was exempt from taxation, State Board 
of Tax Appeals could not determine 
whether the crematory was within 
cemetery’s proper corporate powers, 
Since such matter was for attention of 
Attorney General by quo warranto. N. 
J.S.A. 54:4-3.9.—Hwing Cemetery Ass’n 
vy. Township of Hwing, 15 A.2d 195, 18 
N.J.Mise. 558. 


§ 433. 

C.C.A.Ind. The provision of Indiana 
Gross Income Tax Act which provides 
that there shall be excepted from gross 
income, taxable under act, that portion 
of income derived from business con-. 
ducted in commerce between states “but 
only to the extent to which the state of 
Indiana is prohibited from taxing such 
gross income by the Constitution of the 
United States of America” is not an 
“exemption”? provision, but merely a 
limitation, in conformity with commerce 
clause, upon power of state to tax, and 
such provision neither adds to, nor de- 
tracts from, the rights of taxpayer or 
state. Acts Ind.1937, c. 117, §  6(a); 
U.S.C.A.Const. art. 1, § 8.—Ingram- 
Richardson Mfg. Co. of Indiana vy. De- 
partment of Treasury of State of In- 
diana, 114 F.2d 

Cal. The constitutional provision re- 
specting exemption of property belong- 
ing to war ‘veterans’ from taxation 
eannot be construed as not applying to 
women veterans on ground that proyi- 
sion cannot apply to any class not in 
existence at time of its enactment in 
1911, since there were women veterans 
before 1911. 34 US.C.A. § 41; 88 U. 
8.C,A. 311)5,¢,Const, art, r135 Sindtge 
Lockhart vy. Wolden, 111 P.2d 319. 

Cal.App. Under constitutional. provi- 
sion which as amended exempted from 
taxation under certain conditions prop- 
erty to amount of $1,000 of every resi- 
dent who had served _in the Army, 
Navy, Marine Corps or Revenue Marine 
Service of the United States in time of 
war and received an honorable. dis- 
charge or who after such service in 
time of war had continued therein, or 


} 


2 


of 
time of p 
ible con 

1d not served during tir z 
had served in navy during time of 
eace and had been released from serv- 


of a service connected disability was 
entitled to the exemption. Const. art. 

, § 1%.—Baumbaugh vy. San Diego 

County, 113 P.2d 218. 
Conn. The question whether a state 
chartered institution, which has sub- 
scribed for stock in and which has 
thereby become a member of a Federal 
Home Loan Bank, is an instrumental- 
ity of the United States within mean- 
ing of the exception set forth in the 
Unemployment Compensation Act, is 
one of statutory construction involving 
consideration of the terms of the act 
as a whole, and the circumstances and 
conditions which existed at the time, 
and which may be deemed to have af- 
fected its intent and motivated its 
adoption. Gen.St.Supp.1939, § 1334e(a) 
(5) (E).—wWaterbury Sav, Bank v. 
Danaher, 20 A.2d 455, 128 Conn. 78. 

The term “instrumentality of the 
United States’, within meaning of the 
provision of the Unemployment Com- 
pensation Act exempting such an in- 
strumentality from the provisions of 
the act, is used to describe a govern- 
ment agency which is immune from 
state control. Gen.St.Supp.1939, § 
1334e(a) (5) (E).—Waterbury Sav. 
Bank v. Danaher, 20 A.2d 455, 128 
Conn. 78. . 

A state chartered mutual savings 
bank, which was admitted into mem- 
bership in the Federal Home Loan 
Bank of Boston, was not an ‘“‘instru- 
mentality of the United States” within 
the meaning of the provision of the 
Unemployment Compensation Act that 
the act shall not apply to such an in- 


strumentality. Gen.St.Supp.1939, § 
1334e(a) (5) (E); Federal Home Loan 
Bank Act, 12 U.S.C.A. §§ 1421-1449; 


Home Owners Loan Act of 1933, § 5, 
as amended by Act April 27, 1934, 12 


U.S.C.A. § 1464(k).—Waterbury Sav. 
Bank v. Danaher, 20 A.2d 455, 128 
Conn. 78. 


A state chartered mutual savings 
bank, though not exempt from con- 
tributions under the Unemployment 
Compensation Act, was not liable for 
contributions during period it was 
designated as exempt under a regula- 
tion of the administrator of the act. 
Gen.St.Supp.1939, § 1334e et seq.—Waz- 
terbury Sav. Bank v. Danaher, 20 A.2d 
455, 128 Conn. 78. 

A federally chartered savings and 
loan association and member of a Fed- 
eral Home Loan Bank was an “‘‘instru- 
mentality of the United States” within 
meaning of the provision of the Unem- 
ployment Compensation Act providing 
that the act is not applicable to such 
an instrumentality. Gen.St.Supp.1939, 
§ 1334e(a) (5) (EB); Home Owners’ 
Loan Act of 1938, 12 U.S.C.A. § 1461 
et seg.; National Housing Act, 12 U.S. 
C.A. §§ 1703, 1707 et seq.—Waterbury 
Sav. Bank v. Danaher, 20 A.2d 455, 128 
Conn, 78. 

Fla. Under constitutional provision 
that property of all corporations shall 
be subject to taxation unless held and 
used exclusively for municipal or 
charitable purposes, a “municipal pur- 
pose” is no longer restricted to police 
protection or _ strictly governmental 
enterprises, but may comprehend all 
activities essential to the health, 
morals, protection, and welfare of the 
municipality. Const. art. 16, § 16.— 
State ex rel. Harper v. McDavid, 200 
So. 100. j 

Ga. Under statute, a stockholder in a 
domesticated foreign corporation is 
subject to same liability and entitled 
to same immunity as prescribed by the 
Intangibles Tax Act in reference to an 
owner of stock in a domestic corpora- 
tion. Laws 1937-38, Ex.Sess., pp. 162, 
163, § 7; Code 1933, §§ 22-1601 to 22- 
1609.—Head vy. Rich, 10 8.H.2d 183, 190 
Ga. 680, affirming 6 S.H.2d 73, 61 Ga. 
App. 293. 

stock of foreign corporation which 
was duly domesticated under the laws 


ce under honorable conditions because 


all. more than 


62, 163, 
§ 7; Code 1933, §§ 22-1601 to 22-1609.— 


Ga.App. In order that an employer 
working an individual for wages may 
be exempted from unemployment com- 
pensation act, all three of-the statutory 
elements designated as A, B and C must 
be established. Laws 1937, p. 844, § 
19(h) (6).—Young y. Bureau of Unem- 
ployment Compensation, 10 S.E.2d 412. 

An individual who works for wages 
comes under the unemployment. compen- 
sation act unless it is shown to satis- 
faction of Commissioner of Labor that 
individual’s employment falls within 
the exceptions of the act, and, where 
commissioner treats an individual 
working for wages as coming under 
act, presumably it has been established 
to satisfaction of commissioner that in- 
dividual’s employment does not fall 
within statutory exceptions. Laws 1937, 
p. 806, as amended by Laws 1937-1938, 

x.Sess., p. 356—Young v. Bureau of 
Unemployment Compensation, 10 S.E. 
2d 412. 

Ga.App. Under income tax statute 
providing that net income of an estate 
or trust shall be computed in same 
manner and on same basis as in case 
of an individual, except that an ex- 
emption of $1,000 shall be allowed only 
to a fiduciary acting in designated ca- 
pacities, the. exception cannot be con- 
strued to mean that only the designat- 
ed class of fiduciaries shall have any 
exemption. Ga.Code Ann. § 92-3106(h). 
—Forrester v. Trust Co. of Georgia, 15 
S.B.2d 559. \ 

Under amendatory statute respecting 
personal exemptions and credits to be 


allowed as deductions from net income. 


of individuals, Legislature did not in- 
tend to repeal the laws giving fiduciar- 
ies the right of exemption as provided 
under title 92 of the Code so that only 
those fiduciaries within classification of 
statute providing that net income of an 
estate or trust shall be computed in 
same manner and on same basis as in 
ease of an individual, except that an ex- 
emption of $1,000 shall be allowed to 
designated classes of fiduciaries should 
be entitled to exemptions in making in- 
come tax returns. Ga.Code Ann. § 92- 


3106.—Forrester v. Trust Co. of Geor- 


gia, 15 S.H.2d 559. 

Under income tax statute providing 
that net income of an estate or trust 
shall be computed in same manner and 
on same basis as in case of an individ- 
ual “except that an exemption of $1,- 
000 shall be allowed only to a fiduci- 
ary”, acting in certain capacities, quot- 
ed clause does not mean that exemp- 
tion of such amount shall be allowed 
only to fiduciaries acting in designated 
capacities. Ga.Code Ann. § 92-3106 
(h).—Forrester v. Trust Co. of Georgia, 
16. 8.H.2¢d 559. 

The primary purpose of income tax 
statute providing that net income of an 
estate or trust shall be computed in 
same manner and on same basis as in 
ease of an individual, except that an 
exemption of $1,000 shall be allowed 
only to a fiduciary acting in designated 
capacities is to prevent pyramiding of 
amount of exemption when fiduciary 
makes his income tax returns, when 


~ 


not intended by statute t 


Co) d 
the cestuis q ru 


UL for 
or estate ig being maintai 


repeal laws with reference 
tions by a fiduciary wh his 
que trust is a single individual, | 
married individual living with his w : 
or a widow, or widower with minor 
children, or otherwise where fiduci: 
would be entitled to claim exemptions 
Ga.Code Ann. § 92-3106(h).—Fo j 
v. Trust Co. of Georgia, 15 S.H. 
Iowa. A person acquiring by 
an undivided one-half interest in 
erty, the remaining interest in 
was, owned by blood relatives, and 
cupying such property as his 
stead, was an ‘owner’ entitled to 
homestead tax credit under stat 
and not_merely to one-half of — 
credit. Code 1939, § 6943.152. 
sink v. Board of Sup’rs of 
County, 296 N.W. 376. ey 
N.J.Sup, Under statute allowin 
emption from taxation for ca 
hand or on deposit and loans on 
lateral of savings banks, mutual 
ings banks and institutions for saving: 
a general corporation was not entitle¢ 
to an exemption for cash on hand. 
J.S.A. 54 :4-3.23.—City of Hobo on 
State Board of Tax Appeals, 21 A.2 
848, 127 N.J.L. 179. ‘ 2 
N.J.Tax App. Actual vesting of lega 
title in exemption claimant as of 
sessing date is prerequisite to a fi 
ing of exemption on behalf of prop 
for, which tax exemption is claimed. 
N.J.S.A. 54:4-3.6——Township of Ne 
Providence v. Lions Club of Plainfield 
17_A.2d 548, 19 N.J.Misc. 103." 
N.J.Tax App. Where fleet reserve | 
ganization was incorporated in 1 
although granted a charter in 198 
such organization was not “existi 
and established’”’ ; 


N.J.S.A. 54:4-3.25.—Camd 
Branch No, 57, Fleet Reserve Ass’n y. | 
City of Camden, 19 A.2d 81, 19 NJ. 
Mise, 291. ” EIN 

Where membership of fleet reserv 
organization was open to persons 
stated degrees of service in United 
States naval forces, but without any 
requirement that. they had been veter- 
ans of any war service, and wh 
membership included persons who h 
not seen any actual war _ service, b 
had only served in expeditions, ¢a 
paigns, or uprisings, such organization 
was not entitled to exemption from 
taxes under statute exempting real and 
personal property of ‘war veterans 
anizations”’, N.J.S.A. 54 :4-3.25.—C. 
en Branch No. 57, Fleet Reserve 
Ass’n v. City of Camden, 19 A.2d 31, 1 
N.J.Mise. 291, re 

In proceeding by fleet reserve asso 
ciation seeking exemption from taxa 
tion, where membership in associatio 
was open to persons of stated degree 
of service in United States naval fore 
but without any requirement that the} 
had been veterans of any war servi 
proof that members had participated i 
campaigns in cognection with Nica 
raguan or China incidents was insuffi 
cient to qualify organization for ta x 
exemption under statute exempting real 
and personal property of organizations —_ 
composed entirely of “veterans of any 
war of the United States.’ N.J.S.A. 
54 :4-3.5—Camden Branch No. 57, Fleet 
Reserve Ass’n v. City of Camden, 19 
A.2d 31, 19 N.J.Mise. 291. 

N.J.Tax App. A building owned by a 
volunteer fire company was not exempt 
from taxation under statute providing 
for exemption of property of such or- 
ganization exclusively used for purpose 
of such organization, where part of 
building was permanently rented to 
borough as a garage. N.J.S.A. 54:4- 
3.10.—Post v. Warren Point Volunteer F 
Firemen’s Ass’n, 19 A.2d 636, 19 N.J. : 
Misc. 367. 7 

Ohio. A privately organized and a 
owned corporation, existing under stat- 
utory law of the state alone for author- 
ized purpose of conducting a general 


= 


for profit to its shareholders, is not an 
; Ainsteumen tality of the United States” 
within. provision of state Unemploy- 
- ment Compensation Act that term “em- 
ployment” shall not include employ- 
ment ‘by any such _ instrumentality, 
though such corporation is voluntary 
member of Federal Reserve System, so 
that it is not exempt from payment of 
assessments required by such act. Gen, 
Code, § 1345-1, subd. e(E) (4), 117 
Ohio Laws, p. 291.—Western Bank & 
Trust Co, v. Atkinson, 30 N.H.2d 341, 
387 Ohio St. 352. ‘ 

_ Or.. A domestic corporation, conduct- 
ing title insurance business, was not 
exempted from payment of corporation 
excise tax on that part of its income 
_ derived from title insurance business, 
under provision of corporation excise 
tax Jaw exempting insurance compa- 


instead of singling out certain classes 
jnsurance companies. Code 1930, §§ 
101 et seq., 69-1301 et seq.; Code 
pp.1935, §§ 69-1306, 69-1311 (i).— 
Title & Trust Co. v. Wharton, 114 P.2d 


pa.Com,Pl, Where property vesting 
‘a nonresident minor upon his fa- 
rs death, under the terms of wills 
Pennsylvania decedents, is awarded 
physically delivered not to the 

minor but to a Pennsylvania guardian 
appointed by Pennsylvania courts upon 

the minor’s request, it does not con- 
t “received from any 
Sige nonresident in . . . 
this Commonwealth . . .. by any 
person. . . or corporation“... 
_ for the use, benefit or advantage of any 

person... nonresident in . . . 

his Commonwealth” within the mean- 
ing of the provision of the State Per- 
~ gonal Property Tax Act, 72 P.S. § 3242 
et seq., exempting such property from 
- the tax imposed thereby.—Appeal of 
; rovident Trust’ Co., 40 D. & C. 676. 
‘Yenn. Under statute imposing tax on 
income from all interest-bearing obliga- 
tions maturing more than six months 
Bi ‘from date of issuance but exempting 
ommercial paper maturing in six 
months or Jess from date of issuance, 
- interest accruing after maturity of 
note, executed for a period of more 
- than six months, is not exempt from 
taxation on theory that at maturity 
note becomes a “demand note” within 
statute. Laws 1931, Ex.Sess., ¢ 20; 

Williams’ Code, § 1128.3; Code 19382, 
— §§ 7325, 7331.—Hamilton Nat. Bank v. 
McCanless, 144 S.W.2d 768. 

Under statute imposing tax on in- 
come from all interest-bearing obliga- 
tions maturing more than six months 
a from date of issuance but providing ex- 
ception for ordinary commercial paper, 


trade acceptances, maturing in = six 
; months or less from date of issuance, a 
note maturing more than six months 
; after execution does not fall into the 
% exemption when not renewed at ma- 


turity since a past-due note does not 
become a short term loan employed in 
merchandising, manufacturing or trade 
or come within the legislative classifi- 
cation. Laws 1931, Ex.Sess., ¢. 20; 
- Williams’ Code, § 1123.3—Hamilton 
_ Nat. Bank v. McCanless, 144 S.W.2d 


iv uh, . 

ce “Tex.Com.App. Under the statute im- 
‘posing a franchise tax, providing that 
it shall not apply to terminal com- 
panies not ‘organized for profit” and 
. Herta no income from the business 
done by them, terminal company, which 
4 had under its charter all rights con- 
ferred on railroad companies in addj- 
tion to rights conferred by law upon 
corporations generally, and whose as- 
sets increased each year and its liabili- 
ties decreased, was “organized for prof- 


- banking and” trust business In state” 


it” and received “income” 


business done by it, and hence was not 


exempt from payment of a franchise 
tax. Vernon’s Ann.Civ.St. arts. 6549, 
7084(A-D).—Houston Belt & Terminal 
Ry. Co. v. Clark, 1438 S:W.2d 373, af- 
firming 122 S.W.2d 356. 

An emergency clause in statute stat- 
ing that an attack was being made on 
validity of franchise tax because tax 
on capital stock failed to reach all of 
the capital upon which a corporation 
did business, and therefore failed to 
distribute evenly the burden of taxa- 
tion, was persuasive that it was not the 
legislative intent to provide that ter- 
minal companies which had a small 
amount of capital stock and large bond- 
ed indebtedness should not be subject 
to franchise tax. Acts 1930, 5th Called 
Sess., c. 68, § 9; Vernon’s Ann.Civ.St. 
art. 7084(A-D).—Houston Belt & Ter- 
minal Ry. Co. vy. Clark, 143 S.W.2d 
373, affirming 122 S.W.2d 356. 

Wis. The income subject to income 
tax and exempt from gift tax is not 
income included in gift, but that re- 
ceived after gift from property given, 
and value of gift of specified sum and 
income therefrom is deemed to be full 
sum specified for gift as well as inher- 
itance tax purposes, St.1939, § 72.75, 
subsec 4(2) (ce, d).—Miller v. Wisconsin 
Department of Taxation, 299 N.W. 28, 
238 Wis. 287. 
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Cal, “Improvements” constructed on 
property by a municipality, which are 
exempt from taxation under the con- 
stitutional provision that no improve- 
ments of any character constructed by 
any county, city and county, or munici- 
pal corporation shall be subject to taxa- 
tion, are only such as are of an entire- 
ly new character and not theretofore ex- 
isting in any form, since the words 
“construct”, “constructed” and “con- 
struction” generally import the creation 
of something new and original that did 
not exist before, rather than replace- 
ment, repair or improvement. Const. 
art. 18, § 1.—City and County of San 
Francisco v. San Mateo County, 112 P. 

2d 595, 17 Cal.2d 814, 


Where city purchased wooden flume 
situated outside county in which the 
city was located, to carry water for dis- 
tribution to the city’s inhabitants, and 
thereafter city replaced the wooden 
flume with a concrete lined canal, with 
exception of a short wooden flume used 
as.a spillway, the concrete flume was 
not an “improvement” “constructed” by 
the city, so as to exempt it from tax- 
ation under the Constitution. Const. 
art. 13, § 1—City and County of San 
Francisco v, San Mateo County, 112 
P.2d 595, 17 Cal.2d 814. 
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Mo. The constitutional and statutory 
exemption of real and personal prop- 
erty of the state from taxation does not 
apply to property, the naked legal title 
to which is held by governmental agen- 
cy as trustee of a charitable trust, the 
beneficiaries of which constitute a lim- 
ited class rather than the public as a 
whole. Rev.St.1939, § 10937, Mo.St. 
Ann, § 97438, p. 7863; Mo.St.Ann.Const. 
art. 10, § 6.—State ex rel. City of St. 
Louis v. Baumann, 153 S.W.2d 31. 

Nev. When public property ig in- 
volved, exemption is the rule and taxa- 
tion the exception—State yv. Lincoln 
county Power Dist. No. 1, 111 P.2d 


Ohio App. Lands of university were 
subject to local taxation where there 
was no_ specific exemption therefrom 
and under the statute the lessee un- 
der 99-year lease was obliged to pay 
such taxes and-where lessee had done 
so for many years without protest les- 
see was “estopped” to claim exemption. 
Gen.Code, § 53830.—Cordes v. Du Bois, 
34 N.E.2d 245, appeal dismissed 27 N. 
H.i2d 405, 186 Ohio St. 573, 


va. “Revenue” within constitutional 
provision exempting public property 
from taxation unless it becomes a 
source of ‘‘revenue” means net revenue, 
Const. § 183(a).—-Mumpower v. Housing 
Authority _of City of Bristol, 11 S.H.2d 
7382, 176 Va. 426. 


ance taxes, 


ernmental subdivisions without ascrib- 
ing to those words a most unnatural 
meaning and disregarding the rule of 
“ejusdem generis’ in statutory con- 
struction. Labor Law N.Y. § 502, subd. 
3(3). (d).—The Southern Cross, 120 F. 
2d 466, reversing 31 F.Supp. 549. 

In determining whether receiver, ap- 
pointed in suit by the United States to 
foreclose mortgage liens on vessels, was 
exempt or immune as an instrumental- 
ity of the United States from New York 
unemployment insurance taxes, the re- 
ceiver appointed on behalf of the Unit- 
ed States could stand no higher than a 
receiver appointed in any foreclosure 
suit between private litigants, since he 
was an “agent” of the court, not of the 
Maritime . Commission’ or the United 
States. Labor Law N.Y. § 502, subd. 
8(3), (d); .Jud.Code § 65, 28 U.S.C.A. 
§ 124; 28 U.S.C.A. § 124a.—The South- 
ern Cross, 120 F.2d 466, reversing 31 
F.Supp. 549. 

Where the United States sought to 
foreclose preferred mortgages on ves- 
sels and sought appointment of receiv- 
er to operate vessels pending foreclo- 
sure and to induce appointment of re- 
ceiver the Maritime Commission under- 


took payment of financial losses which” 


were anticipated from operation of the 
vessels, the receiver, who employed 
four or more employees whose services 
were performed entirely on land, was 
not an “instrumentality of the United 
States’? and was not exempt or im- 


mune from New York unemployment. 


insurance taxes. Labor Law N.Y. § 
502, subd, 3(8) (d); Jud.Code § 65, 28 
ULS.GiAs §)51243. 28 USCA. 124a; 
Merchant Marine Act 1936, §§ 601-612, 
46 U.S.C.A. §§ -1171-1182.—The South- 
ern Cross, 120 F.2d 466, reversing 31 
F.Supp. 549. ' 

‘Mont. Where United States accepted 
written option to purchase land, en- 
tered into possession and made exten- 
sive improvements before March, though 
formal deed was not, delivered until No- 
vember, after former owner had cleared 
up irregularities in title as required by 
the option, United States was owner of 
equitable title in March though. for- 
mer owner held legal title, and hence 
the land was exempt from state taxa- 
tion for that year. Rev.Codes 1935, § 
2154, and § 2002, as amended by Laws 
19373 ec; %2,7§i 9 Const. lanka 125 8.9) 
Calvin vy. Custer COM 107 P.2d 134, 


5 

8.C. The Darlington. County Hous- 
ing Authority’s program for building 
houses in rural communities to rent to 
landowners, tenants, sharecroppers and 
wage hands in low income brackets ‘is 
for ‘public purpose’, and such author- 
ity’s property, being public property 
of county instrumentality operated ex- 
clusively for public benefit, not for 
revenue, and used for municipal or 
charitable purposes, is exempt from 
taxation under state constitution. Aet 
March 19, 1934, 38 St. at Large, p. 
1368, § 19, added by Act June 5, 1935, 
39 St. at Large, p. 500, and amended 
by Act April 17, 1937, 40 St..at Large, 
p. 267; * Act May’ 10,1937, 40. St. at 
Large, p. 440; Const. art. 10, §§ 1, 4.— 
Benjamin vy. Housing Authority of 
Darlington County, 15 S.H.2d 737, 198 


ole . 
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Fla. Under constitutional provision 
that property of all corporations shall 
be subject to taxation unless held and 
used exclusively for municipal or 
charitable purposes, a “municipal pur- 
pose’ is no longer restricted to police 
protection or strictly governmental en- 
terprises, but may comprehend all ac- 
tivities essential to the health, morals. 
protection, and welfare of the mu- 
nicipality. Const. art. 16, § 16.—State 
ex rel. Harper vy. McDavid, 200 So. 


100. 
La.App. Exaction of franchise tax 


municipal corporations, and other gov-- 


Nar ab Po ae on - Nk 
“come wa a exclu 


-elee: 


eemosynary corporation pursua 

plan by which city of New 

was eventually to acquire all stock of 
realty corporation and corporation was 
to be dissolved and its real estate 
was to be transferred to eleemosynary 
corporation, would not violate con- 
stitutional provision exempting ‘“pub- 
lic property’ from taxation, since 


poration and in any event tax was 
on privilege of carrying on business 
and not on stock of realty corporation. 
Act No, 10 of 1935, Ist Ex.Sess., § 1 
(4); Const.1921, art. 10, § 4(1).—State 
v. Franklin-Liberty Realty Co., 200 
So. 189. ‘ 

Nev. The property of power district 
created pursuant to statute is exempt 
from taxation. St.1985, ¢. 72; Comp. 
Laws, § 6418; Const. art. 8, § 2; art. 
10, § 1.—State v. Lineoln County Pow- 
er Dist’ Nov 1,°111 “P\ 2a" 528. 

N.J.Tax App. Municipal lands used 
for public water purposes are taxable 
where situate, but improvements used 
for such purposes are exempt. N.J. 
S.A. 54:4-3.3.—Town of Morristown v. 
Township of Mendham, 18 A.2d 291, 
19 N.J.Mise, 141, i 

Tenn. The Utility Act providing for 
creation of public corporations styled 
“Districts”, with power of perpetual 
succession, for purpose of operating 
water, sewer, or fire protection systems, 
is constitutional, and hence a suburban 
water utility district organized under 
the Act was exempt from state and 
county taxation. Pub.Acts 1937, ec. 
248, §§ 3-5, 15, 16.—First Suburban 
Water Utility Dist. v. McCanless, 146 
S.W.2d 948. 

Wa. Under constitutional provision 
exempting public property from taxa- 
tion unless it becomes a source of ‘‘reve- 
nue’ and under provision of the Hous- 
ing Authorities Law restraining any 
authority from operating for profit or 
as a source of “revenue”, the property 
of a housing authority is exempt from 
taxation. Code Supp.1938, §§ 3145(3) 
(a), 3145(4), 3145(8), 3145(9); Const. § 
183(a).—Mumpower v. Housing Author- 
ity of City of Bristol, 11 S.H.2d ‘732, 
176 Va. 426. re 


See Recorder’s Court v. 
Broadcasting Corporation 
Dom.L.R., 551. 

§ 460 


N.M. The operations of private coal 
‘miner selling all coal to federal gov- 
ernment were not ‘‘other obligations of 
United States” within federal statute 
exempting stocks, bonds, treasury 
notes, and other obligations of United 
States from taxation by state, and 
hence miner was not exempt from un- 
employment compensation tax. Laws 
1936, Sp.Sess., c. 1, as amended; 381 
U.S.C.A. § 742.—Peisker v. Unemploy- 
ment Compensation Commission, 115 P. 
2d 62, 45 N.M. 307. 

The exemption of an ‘instrumental- 
ity of United States” from unemploy- 
ment compensation tax prior to 1939 
amendment to Unemployment Compen- 
sation Law was intended to exempt 
only that class of federal instrumental- 
ities whose immunity from various 
forms of state taxation and regulation 
had already been established. Laws 
1936, Sp.Sess., c. 1, § 19(g) (7).—Peisk- 
er v. Unemployment Compensation 
Commission, 115 P.2d 62, 45 N.M. 307. 


Canadian 
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§ 465 
Pa.Com.Pl.. On an appeal from a re- 
settlement of a corporate loans tax 
against a school district of the first 
class, the appellant contended, (1) that 
the Commonwealth cannot impose a tax 
under Section 17 of the Act of 1913 P. 


_L. 507, as amended, 72 P.S. § 2121, on 


bonds, issued by the appellant, which 
are owned in its own right by the Phil- 
adelphia Savings Fund Society and the 
Dollar Savings Bank of | Pittsburgh 
which are savings institutions without 
capital stock, (2) that the appellant’s 
bonds held by a Pennsylvania. trust 
company as trustee for non-residents of 
Pennsylvania under irrevocable deeds 
of trust created by non-residents are 


city Was not record owner of cor- . 


the Laws of Pennsylvania. Held, that 
the appellant is not entitled to an ex- 
emption for any of the three classes of 
bonds, and that judgment must, there- 
fore, be entered in favor of the Com- 
monwealth.—_Commonwealth v. School 
Dist. of Pittsburgh, Allegheny County, 
49 Dauph, 417. 

It cannot be held that Section 17 of 
the Act of 1913 PL. 507, 72 P.S. § 
2121, which provides that there shall 
not be an exemption where the bonds 
are issued by a corporate body clear 
and free of taxes and the tax, if laid, 
will be paid by the corporation issu- 
ing the same, is arbitrary, capricious 
or discriminatory or is taking proper- 
ty without due process of law. The 
Legislature has classified bonds of this 
character containing a tax free cove- 
nant as differing from similar bonds 
not containing such a covenant, and, 
classification for the purpose of taxa- 
tion has been sustained in many former 
cases.—Commonwealth vy. School Dist. 
of Pittsburgh, Allegheny County, 49 
Dauph. 417. 

The Act of 1913 P.L. 507, 72 P.S. § 
2121, makes no discrimination as _ to 
whether the bonds are held in revocable 
or irrevocable trusts—Commonwealth 
v. School Dist. of Pittsburgh, Allegheny 
County, 49 Dauph. 417. 

§ 472 

Md. The state had the power, in a 
railroad charter of 1826, to grant, be- 
yond the arbitrary power of repeal, an 
exemption of the shares of stock from 
taxation. Acts 1826, ¢. 128, § .18; 
Const. art. 3, § 48.—Levin v. Baltimore 
& O. R. Co., 17 A.2d,101. 


; ' § 475 

Wash, Where 1937 statute providing 
that fish products while being held ina 
storage warehouse awaiting, transporta- 
tion to points without the state should 
be considered to be property in transit 
and nontaxable if not in storage longer 
than six months was repealed by 1939 
statute which provided that it should 
not have the effect of terminating or 
modifying any rights accruing before 
the passage of the act, and provided 
that statute applied to assessment of 
property for taxation for year 1939 
and subsequent years, and foreign. cor- 
poration within six months after stor- 
ing fish oil in warehouse and six days 
prior to repeal of the 1937 statute ship- 
ped fish oil from the state, right to ex- 
emption from taxation of such oil ac- 
erued, and was not affected by the 1939 
statute, but no right of exemption ac- 
erued to oil not shipped out of storage 
until four days after the six-month 
period expired. Laws 1937, c. 58, § 1 
et seq., and § 2; Laws 1939, c. 67, § 1 
et seq., and § 5.—Procter & Gamble Co. 
y. King County, 115 P.2d 962. 

Where 1937 statute providing that 
fish products in storage awaiting trans- 
portation to points without the state 
should be considered to be property in 
transit and nontaxable if not in storage 
longer than six months was repealed by 
the 1939 statute which provided that it 
should not, have the effect of terminat- 
ing or modifying any rights accruing 
before the passage of the act, provision 
of the 1939 statute that ‘‘this act shall 
apply to the assessment of property for 
taxation for the year 1939” did not 
have effect of taking away any exemp- 
tions which might have accrued prior 
to the effective date of the 1939 statute, 
since if such result had been intended, 
legislature. would not have inserted 
provision preserving rights accruing 
before the passage of the 1939 statute. 
Laws 1937, c. 58, § 1 et seq., and § 2; 
Laws 1939, ce. 67, § 1 et seq., and § 5.— 
Procter & Gamble Co. v. King County, 
115 P.2d 962. yay 


§ 
Cal. The purpose of the constitu- 
tional provision that lands and im- 


"provements lo 


_ corporation, shall not be exempt f 


Rising te 


3 ed Yn iG} 

and county, or m corporation, | 
and taxable at time of. cauisition by. 
county, city and county, or municipal — 


hey 


taxation, was to protect from lo 
taxable properties those counties — 
which municipalities acquired propert 
for the operation of various municip 
projects. Const, art. 13, § 1—City : 
County of San Francisco v. San Ma 
County, 112 P.2d 595, 17 Cal.2d 81: 
Fla. Though the organic lav - 
tends that the governmental functions 
and property of municipalities — 
not be taxed, the Constitution do 
exempt the corporate business 
prietary activities of municipal 
Const. art. 9, § 1; art. 16, § 16, 
ex rel. Burbridge y. St. John, 19’ 
131, 143 Fla. 544, supplemented 
So. 549, 143 Fla. 876. a 
The Constitution exempts fro 
ation, not municipal corporatio 
such, but property that is held 
used exclusively by them for mu 
pal purposes. Const. art. 16, § 
State ex rel. Burbridge v. St. John, 19 
So. 131, 143 Fla. 544, supplemented 19 
So. 549, 143 Fla. 876. aie selon 
Under constitutional provision e 
empting from taxation propert 
and used exclusively for religi 
entific, municipal, educational, lite 
or charitable purposes, the righ 
emption should not be determine 
gether by the charter of the instit 
which owns and uses the property, 
should be determined by the 


Housing Authority onvi 
which is not an agency of the city 
Jacksonville but is a corporation 
ated under statute and vested 
broad powers, is not exempt from tax- 
ation under the Constitution a eld 
and used exclusively for a “m ) 
purpose’, Acts 1937, c. 17981; ist. 
art. 16, § 16.—State ex rel. Burb yore 
v. St. John, 197 So. 131, 143 Fla. 544, © 
enpplomentes. 197. So., .549,.-1 a 


Fla. Under constitutional pr 
exempting from taxation property 
and used exclusively for religious, § 
entific, municipal, educational, literar 
or charitable purposes, if it was s 
that property belonging to Housing Au 
thority of Jacksonville was held and 
used exclusively for enumerated | 
poses, or for any one or more of. 2 
purposes, such property was exemp 
from taxation, and, upon a showin 
made to that effect by owner, exemp- 
tion should be allowed by tax assessor. 
Const. art. 16, § 16.—State ex rel. 
bridge v. St. John, 197 So. 549, 143 
876, supplementing 197 So. 131, | 
Fla. 544, s 

Fla. A city housing authority’s prop- 
erty, used exclusively for low ren 
housing and slum clearance purpose 
as provided in act creating such au- 
thority, is exempt from taxation as he 
exclusively for ‘municipal purpose 
within constitutional tax 
provisions. Acts 1937, ec. 17981, 17983; 
Const. art. 9, § 1, and art. 16, § 16.— 
State ex rel. Grubstein v. Cambell, 1 
So.2d 4838. “A 

A city housing authority’s property is 
not subject to taxation for payment of 
principal of, and interest on, city’s 
bonds and other obligations incurred — 
before effective date of act exempting ( 
such authorities’ properties from taxa- 
tion as held exclusively for municipal 
purposes within constitutional tax ex- 
emption provisions, of which all pur- 
chasers of. city’s securities were put on 
notice. Acts 1937, c. 17983; Const, art. 
9, § 1 and art. 16, § 16.—State ex rel. 
Grubstein v. Cambell, 1 So.2d 483. _ 

The only standard for tax officials’ 
governance in determining whether to 
allow exemption of city housing author- 
ity’s property from taxation is that pro- 
vided by statute requiring exemption of 
such authorities’ properties used ex- 
clusively for purposes of housing proj- ry 


‘ 
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ects in slum or low income areas. Acts 
1937, c. 17981, §§ 2(a-c), 3(h, i), 4, par. 
—s- 2: e@. 17983; Const. art. 9, § 1, and art. 
eh 16, § 16—State ex rel. Grubstein v. 
Cambell, 1 So.2d 483. é 

Fla. To afford a corporation exemp- 
tion from taxation on ground that its 
_ property is held and used exclusively 
for religious, scientific, municipal, edu- 
 eational, literary, or charitable pur- 
poses, there must be actual, total and 
immediate use by the corporation, and 
the use by renting in competition with 
taxpayers and applying the rents to 
- charity is too remote. Const. art. 16, § 
¥ State ex rel. Miller v. Doss, 2 So. 
303. : 
The corporate character of a corpo- 
ration does not determine whether it is 
exempt from taxation on ground that 
ts property is used for religious, scien- 
tific, municipal, educational, literary or 
charitable purposes, but the use of the 
property on which the exemption is 
laimed. Const. art. 16, § 16.—State 
ex rel, Miller v. Doss, 2 So.2d 303. 
_ Fla. To entitle whole or severable 
portion of private corporation’s prop- 
erty to exemption from taxation, entire 
yroperty or such portion thereof must 
be clearly shown to be held and ‘used 
exclusively for religious, scientific, mu- 
‘nicipal, educational, literary or charita- 
purposes. Const. art. 16, § 16.— 
ont: Augustine v. Middleton, 3 


Property used by city for historical 
_ research, preservative and other activi- 
ties may be exempted from taxation 


authorized state and county ad valorem 
taxation, unless it be affirmatively and 
definitely shown that entire property or 
separable portion sought to be exempt- 
ed is being held and used by city ex- 
clusively for municipal purposes duly 
authorized ‘by law. Const. art. 9, § 1; 
art. 16, § 16.—City of St. Augustine v. 
Middleton, 3 So.2d 153. 
To be exempt from taxation, a private 
eorporation’s property, leased to mu- 
nicipality for its authorized purposes, 
must be used exclusively for religious, 
scientific, municipal, educational, liter- 
ary or charitable purposes stated in 
constitution and not merely in whole or 
part for other public purposes distinct 
from those specifically enumerated 
therein. Const. art. 16, § 16.—City of 
St. Augustine v. Middleton, 3 So.2d 153. 
Ii. “Corporate purposes,’ within 
constitutional provision prohibiting 
General Assembly from imposing taxes 
-upon municipal corporations for cor- 
- porate. purposes, do not include func- 
tions which a municipality performs 
in its governmental capacity as an 
agency of the state. Smith-Hurd Stats. 
Const. art. 9, § 10.—Littell v. City of 
Peoria, 29 N.H.2d 533, 374 Ill, 344. 
Mo. Where city in its public govern- 
mental capacity purchased land at tax 
sale, and owner thereof failed to re- 
deem within the period allowed for re- 
demption, the city, as holder of the tax 
sale certificate, was the “equitable own- 
er’ of the land, which was therefore 
not subject to taxation under constitu- 
tional and statutory exemption from 
taxation of real and personal property 
of state and its municipal corporations, 
since the taxable character of property 
is to be referred to the status of the 
real, rather than the nominal owner 
thereof. Rev.St.1939, §§ 10937, 11117 
et seq., 11183, 11149, 11152, Mo.St.Ann. 
§§ 9743, 9945 et seq., 9952A—1, 9957, 
9957c, pp. 7863, 7988 et seq., 7995, 
8002; Mo.St.Ann.Const, art. 10, § 6.— 
State ex rel. City of St. Louis v. Bau- 
mann, 153 S.W.2d 31. 
Tex.Civ.App. The statute imposing 
stamp tax on all notes and obligations 


A hes 


on Tehiics ee bY a 


TAXATION — 


secured by chattel mortgages, st 
deeds, etc., recorded in county clerk’s- 
office, does not -impose property tax on’ 
city bonds secured by recorded trust. 
deeds, but levies tax, not on makers 
or owners of such obligations, but on 
owners’ privilege of having specified 
liens filed and recorded under registra- 
tion laws, so that city is not exempt 
from stamp tax on such bonds as own- 
er thereof until their sale. Vernon’s 
Ann.Civ.St. art. 7047e; Vernon’s Ann. 
St.Const. art. 8,°§ 1;. art. 11, § 9— 
City of Abilene v.. Fryar, 143 S.W.2 


654. 
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N.Y.App.Div. Under statute exempt- 
ing from franchise taxes based upon 
net income of corporation for preceding 
year insurance corporation which is de- 
fined as including a corporation doing 
an “insurance business” in the state, 
insurance corporation to be exempt 
from taxation must actually do insur- 
ance business in New York, and it is 
not sufficient that it is merely empow- 
ered to do such business. Tax Law, 
§§ 187, subd. 6, 209, 210.—Mortgage 
Corporation of New York v. Graves, 29 
N.Y:S.2d 80, 262 App.Div. 421. 

Where corporation was incorporated 
under the Insurance Law, but never is- 
sued any policy and never received any 
insurance premiums but engaged only 
in the business of servicing mortgages, 
investing in and buying and selling 
bonds and mortgages, and originating 
and selling mortgage loans, corporation 
was not exempt from franchise taxes 
based upon net income for preceding 
year on ground that it was an insur- 
ance Company which should pay taxes 
only upon premium receipts, since cor- 
poration must actually be doing insur- 
ance business to come within the ex- 
emption. Tax Law, §§ 187, subd. 6, 
209, 210.—Mortgage Corporation of 
New York v. Graves, 29 N.Y.S.2d 80, 
262 App.Div. 421. 
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Fla. The purpose of the constitution- 
al provision granting tax exemption 
for a limited period to industrial plants 
was to encourage establishment and op- 
eration of industrial manufacturing 
plants in the state, without discriminat- 
ing between those which shall be estab- 
lished in the state on or after July 1, 
1929, and to encourage establishment on 
or after July 1, 1929, of altered or en- 
larged industrial plants that had al- 
ready been operated in the state. Const. 
art. 9, § 12, adopted in 1930.—Burnett 
v. American Welding & Tank Co., 197 
So. 458, 143 Pla. 740. 

To effectuate purpose and express 
commands of constitutional provision 
granting tax exemption for a _ stated 
period to industrial plants “established 
in the state on or after July 1, 1929, 
and engaged primarily” during such 
period in manufacture of designated 
articles, all quoted words must be given 
their intended force and effect. Const. 
art. 9, § 12, adopted in 1930.—Burnett 
v. American Welding & Tank Co., 197 
So. 458, 143 Fla. 740. 

Under constitutional provision grant- 
ing tax exemption for a limited period 
to all industrial plants which shall be 
established in the state, on or after July 
1, 1929, engaged primarily during such 
period in manufacture of designated 
articles, industrial plant to be “estab- 
lished on” July 1, 1929, must have been 
in existence before that date. Const. 
art. 9, § 12, adopted in 1930.—Burnett v. 
American Welding & Tank Co., 197 So. 
458, 143 Bla. 740. 

Under constitutional provision ex- 
empting from taxation for a limited 
period all industrial plants which shall 
be “established” in the state on or after 
July 1, 1929, “engaged primarily” dur- 
ing limited period in manufacture of 
designated articles, the word ‘‘estab- 
lished’? means put in condition to be 
engaged primarily in manufacture of 
designated articles, and words “en- 
gaged primarily’ mean engaged prin- 
cipally, engaged chiefly, engaged pre- 
dominantly. Const. art. 9, § 12, adopted 
in 1930.—Burnett v. American Weld- 
nm & Tank Co., 197 So. 458, 143 °Fla. 


15 years from the beginning of opera- 
tion on or after July 1, 1929, only when 
and while corporation is “engaged pri- 
marily’? in manufacture of designated 
articles. Const. art. 9, § 12, adopted in 
1930.—Burnett v. American Welding & 
Tank Co., 197 So. 458, 143 Fla. 740. 

The constitutional provision granting 
tax exemption for 15-year period to 
all industrial plants which shall be 
established in the state on or after July 
1, 1929, engaged primarily during lim- 
ited period in manufacture of desig- 
nated articles, does not merely exempt 
additions to existing industrial plants. 
Const. art. 9, § 12, adopted in 1930.— 
Burnett v. American Welding & Tank 
Co., 197 So. 458, 143 Fla. 740. 

Under constitutional provision grant- 
ing tax exemption for a limited period 
to all industrial plants which shall be 
established in the state on or after 
July 1, 1929, engaged primarily during 
limited period in manufacture of steel 
vessels and other designated articles, 
a corporation was entitled to tax ex- 
emption where a small part of corpora- 
tion’s business prior to July 1, 1929, 
was manufacture of steel tanks. classed 
as steel vessels, but after July 1, 1929, 
corporation engaged primarily in the 
manufacture of steel vessels. Const. 
art. 9, § 12, adopted in 1930.—Burnett 
v. American Welding & Tank Co., 197 
So. 458, 143 Fla. 740. ; 

Iowa. In determining whether shares 
of capital stock of foreign corporation 
are exempt from capital stock tax, be- 
cause corporation is engaged in mer- 
chandising, the corporation cannot be 
both a “manufacturer” and a. ‘‘mer- 
chant’? and it is either one or the other 
for purpose of such taxation. Code 
1939, § 6944(20).—Lichty v. Board of 
Review of Waterloo, 298 N.W. 654, 230 
Iowa 756. 

Taxpayers, who claim statutory ex- 
emption from taxes on capital stock of 
a foreign corporation on ground that 
the corporation is engaged in ‘‘mer- 
chandising”’, must show clearly that the 
stock is exempt within the terms of the 
statute, and all doubts are resolved 
against exemption and in favor of tax- 
ation. Code 1939, § 6944(20).—Lichty 
v. Board of Review of Waterloo, 298 
N.W. 654, 230 Iowa 756. ‘ 

Stockholders in a foreign corporation 
who contend that character of the cor- 
poration’s operations is such as to ex- 
empt capital stock from taxation must, 
in order to sustatn such claim, show 
that the classification relied on consti- 
tutes the main business of the corpora- 
tion. Code 1939, § 6944(20),—Lichty v. 
Board of Review of Waterloo, 298 N.W. 
654, 230 Iowa 756. 

Where foreign corporation conducted 
manufacturing in five plants and in 
connection with disposition of its man- 
ufactured products, sold related prod- 
ucts manufactured by others, but mer- 
chandising business appeared to be 
subsidiary to manufacturing business 
and resale of goods purchased from 
others amounted to only 87 per cent. 
of the corporation’s Iowa sales and 
much less per cent. of all sales of goods 
manufactured in the various plants, 
corporation was engaged in ‘‘manufac- 
turing” and not in “merchandising” 
and hence capital stock of the corpora- 
tion held by Iowa residents was not 
exempt from taxation under statute. 
Code 1939, §  6944(20).—Lichty  v. 
Board of Review of Waterloo, 298 N, 
W. 654, 230 Iowa 756. 

Ky. , 
chinery of corporations engaged in 
manufacturing from _ local taxation, 
meaning of the word ‘‘manufacture’”’ 
varies according to the circumstances 
and it is not susceptible of a definition 
that is all-embracing or all-exclusive, 
but the word has been defined as to 
work, as raw or partly wrought ma- 
terials, into suitable forms for use, and 


s 


Under statute exempting ma- 


" 
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a-10(3).— 
istillery, 145 


construction of 
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bottled. y.St. §  4019a-10(3),—Burke 
v. Stitzel-Weller Distillery, 145 S.W.2d 
861, 284 Ky. 676. : 3 

Miss. The Code section providing 
that new enterprises may become ex- 
empt from ad-valorem taxation, except 
state ad valorem taxation, and amend- 
ments thereto, were intended to ex- 
press permanent policy of the_ state, 
while “Balance Agriculture with Indus- 
try’ statute, granting exemption to new 
enterprises from all ad valorem taxes 
for five years, was intended to express 
only a temporary policy, and Legisla- 
ture intended that the temporary ex- 
emption should extend to corporations 
chartered and organized during the five- 
year period under any other statutes, 
and that after such statute expired by 
limitation; the Code section and amend- 
ments should control. Code 1930, § 
3109, as amended; Laws 1936, 1st Ex. 
Sess., c. 1, § 19.—Board of Sup’rs of 
Lee County vy. Mid-South Mfg. Co., 1 
So.2d 802, 190 Miss. 812. 

N.J.Tax App. A domestic. corpora- 
tion, which owned all capital stock 
of two corporations engaged in manu- 
facturing pursuits in the state, but 
which engaged in no form of manu- 
facturing itself, was not entitled to 
exemption from corporation franchise 
tax on ground that it was a “manufac- 
turing corporation’ at least 50 per 
cent. of whose capital stock, issued 
and outstanding, was invested in man- 
ufacturing pursuits carried on within 
the state, within meaning of statute 
granting exemption from the tax in 
such situation, especially in view of 
provision requiring an exemption claim- 
ant to report the “location of its man- 
ufacturing establishment”’. N.J.S.A. 
54 :13-1 et seq., 54:13-4, 54:13-7 note.— 
Chemicals & Pharmaceuticals v. Martin, 
15 A.2d 278, 18 N.J.Mise. 580. 

N.J.Tax App. A corporation, leasing 
oil refinery building owned by it to op- 
erating corporation, which is controlled 
by lessor and its president, stored 
erude oil on premises, and did no- ac- 
tual refining thereon, is not a “manu- 
facturing company” exempt from cor- 
poration franchise tax under statute. 
N.J.S.A. 54:13-7.—Middlesex Refining 
Co. v. Martin, 19 A.2d 30, 19 N.J.Mise, 
294, 

N.J.Tax App. A corporation, having 
its entire capital invested in state 
plant, at which it mixes cement, stone, 
gravel, sand and water to produce con- 
erete, which is delivered in its plastic 
state to places of consumption, is en- 
gaged in “manufacture” and is a “man- 
ufacturing company” exempt from cor- 
poration franchise taxes. N.J.S.A, 54:- 
13-7.—Passaic Transit Concrete Co. v. 
Martin, 19 A.2d 681, 19 N.J.Mise. 369. 

Pa.Com.Pl. As respects tax exemp- 
tion the burden of proof was upon the 
Commonwealth to show that the capi- 
tal of the defendant was not employed 
in manufacturing during the year in 


_ question.—Commonwealth vy. Harris- 
burg Gas Co., 50 Dauph. 383. 
As respects tax exemption, the fol- 


lowing elements are involved in manu- 
facturing: (1) the application of labor, 
skill, art or science; (2) changes or 
modification in existing materials, 
effected by processes popularly re- 
garded’ as manufacturing, (3) evolve- 
ment of new forms, qualities, proper- 


* ject to the tax. 


om 
Commonwealth 


50 Dauph. 383. 
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Pa.Com.Pl. On an appeal by a gas 
company from the settlement of a 
capital stock tax against it for the 
year ending Dec. $1, 1934, the appel- 
lant contended that it was engaged in 
manufacturing, and, therefore, not sub- 
The record indicated: 
that the appellant was. incorporated 
‘for the purpose of manufacturing and 
introducing, ; gas *; *.*” 2): that, pin 
1934, it purchased coke oven gas, and 
then processed it through chemical re- 
actions and regulation of the heat unit 


_ content, to meet the demands of the 


industrial and domestic consumers; 
that the company also maintained a 
lant where water gas was manufac- 
ured, which gas was also processed 
in the same manner as the coke oven 
gas; and that the water gas plant was 
operated to some extent in 1934, and 
was available at all times to meet the 
needs of the company should the other 
source of supply become insufficient. 
Held, that the appellant was engaged 
in manufacturing, and, therefore, not 
subject to the capital stock tax.—Com- 
monwealth v. Harrisburg Gas Co., 50 
Dauph. 383. 
490 
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Ala. The compensation received by 
Alabama railway corporation from fed- 
eral government for transporting the 
United States mails during the year 
1938 was not part of its gross income 
for state income tax purposes, since 
company was a “federal servant” or 
employee within exemption provision of 
income tax statute. Code 1940, Tit. 51, 
§ 384; Const.1901, Amend. No. 25; 
39 U.S.C.A. §§ 541, 542—Western Ry. 
of Alabama v. cher Sey So.2d 9. 


Utah. Under statute exempting from 
corporation franchise tax canal and ir- 
rigation corporation engaged exclusive- 
ly in furnishing water to lands owned 
by its members, a mutual irrigation 
company whose articles of incorpora- 
tion disclosed that it was organized 
for the purpose of furnishing water to 
or for the lands of the members there- 
of and that it was not organized for 
profit, and whose only source of. rev- 
enue was its calls upon its stockhold- 
ers in proportion to their interests, 
was not liable for franchise tax. Laws 
1909, ¢. 106, § 2—Green Ditch Water 
Co. v. Monson, 116 P.2d 387. 

The statute exempting from corpora- 
tion franchise tax, canal and irrigation 
corporation engaged exclusively in fur- 
nishing water to lands owned by its 
members was intended to exempt from 
the license tax mutual irrigation com- 
panies which confine their activities to 
providing water for their own member- 
ships regardless of general language 
used in articles of incorporation,- Laws 
1909, ce. 106, § 2.—Green Ditch Water 
Co. v. Monson, 116 P.2d. 387. 
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Iowa. The statute exempting from 
taxation moneys and credits of re- 
ligious, literary, and charitable. socie- 
ties, was not intended to make any dis- 
tinction between societies incorporated 
in a foreign state and societies incorpo- 
rated in Iowa. Code 1935, § 6944, 
subd. 10.—In re Cooper’s Hstate, 295 N. 
W. 448. 

Where will bequeathed all decedent’s 
property to religious, educational, and 
charitable institutions, moneys and 
eredits in hands of executor prior to 
distribution were exempt from taxation 
under statute exempting from taxa- 
tion moneys and credits of religious, 
literary, and charitable societies, not- 
withstanding absence of evidence as to 
what particular institutions were edu- 
eational, since an “educational institu- 
tion’ is a “charitable society’ within 
meaning of such statute. Code 1935, 
§ 6944, subds. 7-10.—In re Cooper’s Hs- 
tate, 295 N.W. 448. 
_La,App. Under : 


statute levying 


to franchise ta: 


) ing 
e, or continuance oles chart 


i 
ae 


ilege of carrying on, 


Louisiana, and exempting eleemo 
nary corporations not operating | 
profit from payment of tax, real 
corporation organized for profit w: 
subject to franchise tax, notwithstan 
ing that entire income of realty ¢ 
poration was devoted exclusively 
eleemosynary corporation pursua 

plan calling for eventual dissolutio 


yf “m 
l f men, women | 
children” is nevertheless not : 
to exemption if the incorpor 
the owner was not under laws 
Jersey. N.J.S.A. 54:4-3.6,— 
of New Providence v. Lions 
Fiewanld, 17, A.2d 548, 19 


The requireme: 


independent owner corporation is ow 
on Pe see oe peeoo ees beets 

ainder by its individual membe' 
N.JS.A, 54:4-3)98.--Sons: uf Veteran 
Bldg. Ass’n v. City of Paterson, 
2,554; 19. NiJ. Mise: 106. 5= see 

Where petitioner corporation a 
ed property consisting of a bv 
containing meeting rooms and a 
lic barber shop, the rooms being r 
ed to various organizations, and t 
was no evidence of any trust relati 
ship between petitioner and vetera 
organization as to property, or 
petitioner was a holding company 
property for organization, and orga 
ization held part of petitioner’s o 
standing stock, the remainder of whic 
was owned by organization’s membe 
property was not exempt from taxatio 


under statute exempting property use 


for purposes of national war veterans’ _ 


associations, since veterans’ organiza- 
tion did not have “beneficial owner- — 
ship” of property, and building “was 


not ‘used 


veterans’ within 


statute. 


organization” 
N.J.S.A, 


son, 17 A.2d 554, 19 N.J.Mise. 106. 

The permanent devotion of a po 
tion of a building to rental for a pub 
lie barber shop will deprive the pro 
erty of right to exemption from tax 
tion under statute exempting fro 
taxation property used for purpos 
of national war veterans’ association 


Bldg. Ass’n y. City of Paterson, 17 
A.2d 554,19 N.J.Misc. 106. : 
N.J.Tax App. The _ buildings 
land of an _ incorporated 


and 
community 


center used exclusively for charitable, 
social and educational purposes of all. 
residents of the neighborhood without 
discrimination were exempt from tax- 


in the work and for the 
purposes of a bona fide national war 
the | 
54:4-3.25.—_Sons of 
Veterans Bldg. Ass’n vy. City, of Pater-_ 


trae 
Ss 
N.J.S.A. 54:4-3.25.—Sons ‘of Veterans — 
re 


a 
s 


ation under the statute, although ecom-- 


munity center was sponsored by an 
industrial corporation whose em- 
ployees also benefited from activities 
of community center. N.J.S.A. 54:4- 
3.6.—City of Elizabeth v. Bayway 
Community Center, 18 A.2d 558, 19 N. 
J.Mise. 268. 

N.J.Tax App. Actual vesting of le- 
gal title in exemption claimant as of 
assessing date is a necessary prerequi- 
site to a finding of exemption from 
taxation on behalf of property used 
for religious or charitable purposes un- 
der statute. 


N.J.S.A, 54:4-3.6.—City of 
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ference of M. HB. Church, 18 A.2d 718, 
19 N.J.Mise. 266. . { 
‘Exemption claimant, under statute 
granting exemption from taxation on 
behalf of property used for religious or 
eharitable purposes, was required to 
show exclusive use of building by itself 
and for purposes authorized by its cer- 
 tifieate of incorporation, and claim for 
exemption would fall where use of 
building was by an independent cor- 
- porate entity, although benevolent in 
nature and purpose, N.J.SJA. 54 :4-3.6. 
—City of Hoboken v. Hast German An- 
- nual Conference of M. EB. Church, 18 A. 

2d 718, 19 N.J.Misc. 266, 

_ A corporation engaged in benevolent 
purposes, which occupied building un- 
der a contract of purchase, was not en- 
titled to have building exempted from 
taxation under statute granting exemp- 
_ tion on behalf of property used for “‘re- 
_ ligious or charitable purposes,” since 
- corporation’s equitable title did not 
satisfy statutory requirement of own- 
_ ership. N.J.S.A, 54:4-3.6.—City of Ho- 

_boken v. East German Annual Confer- 
ence of M. E. Church, 18 A.2d 718, 19 
N.J.Mise. 266. 


: thereto the correction of delinquent 
children entrusted to its care, which 

s located one half mile from corpo- 
ration’s main lands with its buildings, 
nd which was used only for dumping 
of ashes, waste and refuse, was not ex- 
mpt from taxation under statute ex- 
mpting property of corporation organ- 
ed for charitable purposes or for en- 
_ forcement of laws relating to children 
which is used exclusively for carrying 
out thereupon one or more of such 
Tax Law, § 4, subd. 6.—New 
i ork Catholic Protectory v. City of 
1 a York, 23 N.Y.S.2d 789, 175 Misc. 
N.Y.Sup. Where it appeared that 
rporation formed under Membership 
Corporations Law maintained property 
o afford a retreat wheré metaphysi- 
cians requiring the healing power of 
metaphysical care could be assisted by 
those who more fully understand the 
‘spiritual law of truth, that new mem- 
bers were expected, but not required, to 
make $100 “love gift” and to pay $2 
monthly dues, and that the retreat pre- 
‘sented the aspects of any ordinary 
country club, except members were 
said to profess a common interest in 
“metaphysics”, the property of the cor- 
Pos was not entitled to exemption 
from taxation on ground that it was 
used’ exclusively for “religious, chari- 
table, benevolent, scientific, literary and 
_ educational purposes”, within statute 
' granting exemption. Civil Practice Act, 
_ § 476; Membership Corporations Law, 
-§ 1 et seq.; Tax Law, § 4, subd. 6; 
Education Law, § 1 et seq.; Religious 
Corporations Law, § 1 et seq.—Appli- 
cation of Peace Haven, the House of 


_the New Commandment, R.F.M.M. Re- 

| treat, 25 N.Y.S.2d 974, 175 Mise. 753. 

§ 499 
Fla. To afford a corporation exemp- 
oes tion from taxation on ground that its 
property is held and used exclusively 
_ for religious, scientific, municipal, edu- 
cational, literary, or charitable pur- 
poses, there must be actual, total and 
immediate use by the corporation, and 
_ the use by renting in competition with 
taxpayers and applying the rents to 
‘charity is too remote. onst. art. 16, § 
16.—State ex rel. Miller v. Doss, 2 So. 
2d 303. 

The corporate character of a corpora- 
tion does not determine whether it is 
exempt from taxation on ground that 

its property is used for religious, scien- 
a tific, municipal, educational, literary or 
J charitable purposes, but the use of the 
i property on which the exemption is 
claimed. Const. art. 16, § 16.—State 

ex rel, Miller v. Doss, 2 So.2d 303. 

Fla. To entitle whole or severable 
portion of private corporation’s prop- 
erty to exemption from taxation, en- 
tire property or such portion thereof 

must be clearly shown to be held and 


Hoboken y. Hast German Annual Con- | 


fi 
ays 


N 


vate corporation's property, — 
municipality for its authorized pur- 
poses, must be used exclusively for re- 
ligious, scientific, municipal, education- 
al, literary or charitable purposes stat- 
ed in constitution and not merely in 
whole or part for other public purposes 
distinct from those specifically enumer- 
ated therein. Const. art. 16, § 16.— 
City of St. Augustine v. Middleton, 3 
So.2d 153. : 

Ga. In determining whether prop- 
erty of an institution is exempt from 
taxation under statute and the consti- 
tution, the test is not whether the 
institution is an organization of “pure- 
ly public charity” but whether the 
property itself is dedicated to charity 
and used exclusively as an institution 
of purely public charity. Const. art. 7, 
§ 2, par. 2; Code 1933, § 92-201.— 
Mu Beta Chapter Chi mega House 
Corporation v. Davison, 14 S.H.2d 744. 

The use to which an_ institution’s 

roperty is put rather than the dee- 
aration of purpose found in the in- 
stitution’s charter determines whether 
the institution’s property is exempt 
from taxation on ground that the in- 
stitution is a purely public charity 
within meaning of constitution and 
statute.- Const. art. 7, §..2; par. 2; 
Code 1933, § 92-201.—Mu Beta Chapter 
Chi Omega House Corporation vy. Da- 
vison, 14 8.H.2d 744. 


Where local chapter of ‘sorority locat- 
ed at university and chartered asa. 
purely public charity purchased a dwell- 
ing house for its members, and local 
chapter charged its members who resid- 
ed in the house the same amount for 
board and room as was charged by the 
university at its dormitories, and ‘in 
addition the local chapter charged 
pledge fees, initiation fees, and montkh- 
ly dues, the house was not exempt 
from taxation under the constitution 
and statute on ground that it was an 
institution of ‘purely Merit: charity’. 
Const. art. 7, § 2, par. 2; Code 1933, § 
92-201.—Mu Beta Chapter Chi Omega 
House Corporation v. Davison, 14 S. 
H.2d 744 


N.Y.App.Div. “Charity” in a legal 
sense, as affecting liability for contri- 
butions to unemployment insurance 
fund, is not confined to mere alms 
giving or relief of poverty and distress, 
but in its larger concept includes the 
improvement and happiness of men, 
Labor Law, § 502, subd. 3(3) (d).—Mo- 
hawk Mills Ass’n y. Miller, 22 N.¥.S.2d 
993, 260 App.Div. 433. 

The right of a corporation to exemp- 
tion from contributions to the wmem- 
ployment insurance fund must be de- 
termined from the articles of incorpo- 
ration alone, and, if any of its powers 
are not charitable, the corporation ig 
not entitled to exemption as a “chari- 
ty’. Labor Law, § 502, subd. 3(3) (ad). 
—Mohawk Mills Ass’n v. Miller, 22 N, 
Y.S8.2d 993, 260 App.Div. 4:33. 

Ohio. Under statute exempting from 
taxation property used exclusively for 
the ‘accommodation or support of the 
poor, or leased for publie purposes, or 
belonging to institutions used exclu- 
sively for charitable purposes, the use 
of property exclusively for charitable 
purposes is the criterion of exemption 
from. taxation. Gen.Code,  § 5353s 
Const. art. 12, § 2.*-Zindorf v. Otter- 
pee Press, 34 N.H.2d 748, 138 Ohio St. 

The right of exemptiom from taxa- 
tion, derived from the constitutional 
provision that general laws. may be 
passed exempting from taxation prop- 


, purposes, 


“used exclu y 
purposes, is lost if th 
propriated to other use 
12, § 2.—Zindorf v. Otterbe 3 
N.E.2d' 748, 138 Ohio St. 287-5 
Where a substantial portion of the 
gross income of a corporation is re- 
ceived for work done in competition 
with commercial concerns, in the same 


_ line, the property of the corporation 


may not be exempted from taxation un- 
der statute on ground that its proper- 
ty is used exclusively for charitable 
even though sueh corpora- 
tion be one formed not for profit and 
though it is owned by a religious in- 
stitution. Gen.Code, § 5353; Const. 
art. 12, § 2.—Zindorf v. Otterbein 
Press, 34 N.H.2d 748, 138 Ohio St. 287. 

A ‘corporation which was incorporat- 
ed to publish religious periodicals and 


- other works for church, and which was 


not incorporated for profit, but which 
did commercial work for persons and 
corporations outside of the church in 
the amount of 10 per cent. to 20 per 
cent. of its entire printing, was not 
exempt from taxation under statute on 
ground that its property was used ex- 
clusively for ‘‘charitable purposes’. 
Gen.Code, § 5353; Const. art. 12, § 2. 
—Zindorf v. Otterbein Press, 34 N.H.2d 
748, 138 Ohio St. 287. 

Pa.Com.Pl, All charities are not 
purely public charities within the mean- 
ing of Clause (i) Section 204 of the Act 
of May 22, 1933, PLL. 853, 72 PS. § 
5020—204, exempting real estate of 
purely public charities from taxation. 
—Pennsylvania Military College v. 
Cuestee City, 30 Del.Co, 310, 10 Som. 


The word “public” in the statute re- 
lates to or affects the whole people of 
a nation or state and not those of a 
religious or other organization,.—Penn- 
sylvania Military College v. Chester 
City, 30 Del.Co. 310, 10 Som, 283." 

If a charity restricts its admission to 
a class of humanity, but the classifica- 
tion is determined by some distinction 
which involuntarily affects or may af- 
fect any of the whole people, it igs pub- 
lic, notwithstanding only a small num- 
ber may be directly benefited.—Penn- 
sylvania Military. College v. Chester 
City, 30 Del.Co. 310, 10 Som. 283. 

When the right of admission to a 
charitable institution depends on the 
fact of voluntary association with some 
particular society or religious denom- 
ination it is not a public charity.— 
Pennsylvania Military College v. Ches- 
ter City, 30 Del.Co. 310, 10 Som. 283. 

Upon a bill to restrain the assess- 
ment or collection of taxes on the 
ground that the real estate assessed is 
used for charitable purposes, it must 
be averred that the charity is a public 
charity, otherwise preliminary objec- 
tions will, be sustained.—Pennsylvania 
Military College v. Chester City, 30 
Del.Co. 310, 10 Som. 283. .- 

Pa.Com.Pl. To exempt real estate 
from taxation on the ground of a char- 
itable use of property, the corporation 
so using the property must be seised 
of the liegal or equitable title thereto. 
—Pennsylvania Military College v. 
Chester City, 30 Del.Co. 314. 

It is the present use of the property 
which determines the exemption from 
taxation. When the charitable wse 
ceases the exemption ends, and when 
the use is thereafter restored the right 
of exemption is thereby revived.— 
Pennsylvania Military College v. Ches- 
ter City, 30 Del.Co. 314. 

Where the property is owned by one 
corporation and used by another cor- 
poration as a purely public charity, 
the fact that all of the shares of stock 
of the first corporation are transferred 
in escrow to trustees who are to trans- 
fer them to the second corporation up- 
on the happening of a condition, the . 
equitable title to such property does 
not pass to the second corporation un- 
til the actual happening of the condi- 
tion.— Pennsylvania Military College v. 
Chester City, 30 Del.Co. 314. 

In such cases when subsequently the 
shares of stock of the first corporation 
are transferred to the second corpora- 
tion freed and discharged from the es- 


e back’ and _ relie 
liability for taxa 


purely publie charity and is occupied 
by another corporation which is also 
an institution of purely public charity, 


such property is exempt from taxa- 
tion.— Pennsylvania Military College v. 
Chester City, 30 Del.Co. 314. 

Where properties owned by two cor- 
porations are separately assessed and 
where the property of one corporation 
is entitled to exemption for certain 
years and the property of the other 
corporation is only entitled to exemp- 
tion for a portion of those years, a bill 
in equity relating to those years can 
be sustained.—Pennsylvania Military 
College v. Chester City, 30 Del.Co. 314. 

Equity does not have jurisdiction 
where there has been a blanket assess- 
ment of real estate part of which is not 
exempt and part is exempt from taxa- 
ion because of: charitable use, the 
sole remedy being appeal from the as- 
sessment.—Pennsylvania Military Col- 
lege v. Chester City, 30 Del.Co. 314. 

Where equity restrains the collection 
of taxes on the ground of charitable 
use of the real estate assessed, the de- 
cree will grant leave to the defendants 
to apply for a modification of the de- 
eree if the use changes.—Pennsylvania 
Military College v. Chester City, 30 
Del.Co. 314. 

In the circumstances of this case the 
plaintiffs were directed to pay the 
costs notwithstanding the decree in 
their favor.—Pennsylvania Military 
College v. Chester City, 80 Del.Co, 314. 

The Pennsylvania Military College 
and the Military Academy Stock Com- 
pany are institutions of purely public 
charity. The Military College Com- 
pany is not such an institution.—Penn- 
sylvania Military College y. Chester 
City, 30 Del.Co. 314. 


8.C. The Darlington County Hous- 
ing Authority’s program for building 
houses in rural communities to rent to 
landowners, tenants, sharecroppers and 
wage hands in low income brackets is 
for ‘public purpose’, and such author- 
ity’s property, being public property 
of county instrumentality operated ex- 
celusively for public benefit, not for rev- 
enue, and used for municipal or chari- 
table purposes, is exempt from taxation 
under state constitution. Act March 
19, 1934, 38 St. at Large, p. 1368, § 19, 
added by Act June 5, 1935, 39 St. at 
Large, p. 500, and amended by Act 
April 17, 1937, 40 St. at Large, p. 267; 
Act May 10, 1937, 40 St. at Large, p. 
440; Const. art. 10, §§ 1, 4—Benjamin 
v. Housing Authority of Darlington 
County, 15 S.E.2d 737, 198 $.C. 79. 

Tex.Com.App. In order for a. build- 
ing to be exempt from taxation as a 
building owned and used by an insti- 
tution of purely public charity, the 
building must be owned and exclusive- 
ly used by such an organization and 
not partially used by others, whether 
they pay rent or not. Vernon’s Ann. 
St.Const. art. 8, § 2.—City of Longview 
v. Markham-McRee Memorial. Hospital, 
Hee S.W.2d 1112, reversing 134 S.W.2d 

$3. 

Vt. Under income tax statute provid- 
ing that the words “gross income” 
Shall not include a fiduciary who holds 
in trust a fund to be “used exclusively 
for charitable’ purposes, the_ legisla- 
ture intended to exempt from taxation 
the income from a fund held in trust 
and to be “used exclusively for the pur- 
poses enumerated”, and exemption ap- 
plies to all kinds of income received 
from trust. fund whether from tangible 
or intangible property, but the exemp- 
tion is not intended to apply to income 


from a trust fund being used in part: 


for non-exempt purposes and all in- 
come therefrom is subject to taxation. 
P.L. 590, 872, subd. 2, 873, 874, 883, 


918, and 875 


( , Subds. 1, 2(f), as amend- 
ed by Laws. 1937, No. 38, pt. 3 — 
First Nat. Bank of Boston v. Harvey, 
16. A.2d. 184. 5 Pra dypatn te 

Wis. The purpose, character and or- 
ganization of corporation, and not the 
particular sort of trust fund set up by 
such corporation, determined . rights 
under statute exempting from taxation 
income of religious, scientific, educa- 
tional, benevolent or other corporations 
not. organized or conducted for pecuni- 
ary profit. Code 1939, § 71.05(1) (d). 
—First Wisconsin, Trust Co. v. Wiscon- 
sin Tax Commission, 298 N.W. 595, 238 
Wis. 199, 

Purchasers of crypts in mausoleum 
maintained by company paying $75 to 
trustee on sale of each crypt as part of 
MIaaintenance endowment . fund until 
fund should reach $65,000, did not be- 
come an “association of individuals” 
within statute exempting from taxation 
income of religious, scientific, educa- 
tional, benevolent or other corporations 
or associations of individuals not or- 
ganized or conducted for pecuniary 
profit, and hence gains from sale of se- 
curities and interest from investments 
accumulated by trustee -were taxable. 
Code 1939, § 71.05(1) (d).—First Wis- 
econsin Trust Co. v.. Wisconsin Tax 
Commission, 298 N.W. 595, 238 Wis.. 
199 


The statute exempting from taxation 
income of religious, scientific, educa- 
tional, benevolent or other corporations 
or associations of individuals not or- 
ganized or conducted for pecuniary 
profit does not prevent taxation of in- 
come merely because income is devot- 
ed to some purpose generally associat- 
ed with proper and’ wholesome senti- 


ments. Code 1939, § 71.05(1)  (d).— 
First Wisconsin Trust Co. v. Wiscon- 
sin. Tax Commission, 298 N.W. 595, 
238 Wis. 199. 

§ 500 


Ohio, A publishing company. which 
was incorporated as a corporation for 
profit, but which was controlled by a 
corporation, not for profit, which was 
organized solely for purpose of tem- 
perance education, was an_ institution 
used exclusively for “charitable pur- 
poses” within Constitution and statutes 
exempting property of institutions used 
exclusively for ‘charitable purposes,” 
from taxation, where profits derived 
were devoted to increasing facilities to 
promote various projects connected 
with temperance education in barmony 
with policy of the state. Gen.Code, §§ 
5358, 7723 et seq., and § 7688-1; Const, 
art. 12, § 2—American Issue Pub. Co. 
y. Bavatt, 28 N.E.2d 613, 137 Ohio St. 
264. 


§ 513 
See L’Association Catholique de la 


Jeunesse Canadienne-Francaise v. Chi- 
ecoutimi [1940] 4 Dom.L.R. 348. 
§ 523 
Fla. Under constitutional provision 


exempting from taxation property held 
and used exclusively for religious, sci- 
entific, municipal, educational, literary, 
or charitable purposes, the right to 
exemption should not be determined 
altogether by the charter of the insti- 
tution which owns and uses the proper- 
ty, but should be determined by the 
use to which the property is put and 
the ownership of the property. Const. 
art. 16, § 16.—State ex rel. Burbridge 
v. St. John, 197 So. 131, 143 Wla. 544, 
supplemented 197 So. 6549, 143 Fla. 
876. 

Fla. Under constitutional provision 
exempting from taxation property held 
and used exclusively for religious, sci- 
entific, municipal, educational, literary, 
or charitable purposes, if it was shown 
that property belonging to Housing 
Authority of Jacksonyille was held and’ 
used exclusively for enumerated pur- 
poses, or for any one or more of the 
purposes, such property was exempt 
from taxation, and upon a showing 
made to that, effect by owner, exemption 
should be allowed by tax assessor, 
Const. art. 16, § 16.—State ex rel. Bur- 
bridge. v. St.. John, 197 So. 549, 143 
Fla. 876, supplementing 197 So. 131, 
143 Fla. 544, 


; § 523 
Fla. To afford a corporation exemp- 
tion from taxation on ground that its 
property is held and used exclusively — 
for religious, scientific, municipal, ed 
cational, literary, or charitable pur- 
oses, there’ must be actual, total and © 
mmediate use by the corporation, and 
the use by renting in competition with — 
taxpayers and applying the rents to 
charity is too remote. onst. art. 16, § 3 
16.—State ex rel. Miller v. Doss, 2 S 
2d 303. See 
The corporate character of a co 
poration does not determine wheth 
it is exempt from taxation on grount 
that its property is used for religious, . a 
scientific, municipal, educational, liter- 
ary or:charitable purposes, but the use |. 
of the property on which the ae : 
tion is claimed. Const. art. 16, § 16.- 
Se ex rel. Miller v, Doss, 2 So. 


Fla. 


City of St. Au 
So.2d.158. spe aT! 
Property used by city for historical — 
research, preservative and other activ 
ties may be exempted from taxat 
only when such activities have imme- 
diate and substantial relation to, and 
property is held and used exclusively 
for, religious, scientific, municipal, edu- 
cational, literary or charitable pur- 
poses. Const. art. 16, § 16.—City of St. ‘ 
Augustine v. Middleton, 3 So.2d 153. _ 


ated therein. Const. art. 16, § 16.—City © 
at Augustine v. Middleton, 3 So.2d 

Iowa. Where will bequeathed all d 
cedent’s property to religious, educ 
tional, and charitable institutions, mon- — 
eys and credits in hands of executor _ 
prior to distribution were exempt from — 
taxation under statute exempting from — 
taxation moneys and credits of religi- — 
ous, literary, and charitable societies, — 
notwithstanding absence of evidence as & 
to what particular institutions were — 
educational, since an‘‘feducational imsti- 
tution” is a “charitable society” with- 
in meaning of such statute. Code 1935, 
§ 6944, subds. 7-10.—-In re Cooper’s Es- 
tate, 295 N.W.- 448. “fe 


N.Y.Sup. Where it appeared that 
corporation formed under Membership | 
Corporations Law maintained property — 
to afford a retreat where metaphysi- © 
cians requiring the healing power of — 
metaphysical care could be assisted by 
those who more fully understand the 
spiritual law of truth, that new mem- 
bers were expected, but not required, | 
to make $100 “love gift” and to pay $2 
monthly dues, and that the retreat pre-_ 
sented the aspects of any ordinary 
country club, except members were 
said to profess a common interest in 
“metaphysics”, the property of the cor-. 
poration was not entitled to exemption 
from taxation on ground that it was 
used exclusively for “religious, chari- 
table, benevolent, scientific, literary and 
educational purposes”, within statute 
granting exemption. Civil Practice Act, 
§ 476; Membership Corporations Law, 
§ 1 et seq.; Tax Law,.§ 4, subd. 6; 
Education Law, § 1 et seq.; Religious 
Corporations Law, § 1 et seq.—Appli- 
cation of Peace Haven, the House of 
the New Commandment, R.F.M.M, Re- 
treat, 25 N.Y.S.2d 974, 175 Mise, 753. 
.N.C. Under constitutional provision 
authorizing General Assembly to ex- 
empt property held for educational 
purposes from taxation, it is the use 
of the property for purposes other 
than private competitive business that 
justifies its exemption from taxation. 
Const. art. 5, §§ 8, 5.—Rockingham 


eee) ‘ ale tah 


College, 18 8.H.2d 618, 219 N.C. 342. 
Under charter exempting certain 
amount of property held by trustees 
for Elon College from taxation and 
statute and constitutional provisions 
exempting property held for the bene- 
fit of educational institutions from tax- 
ation, exemption granted College was 
intended to apply only. to property 
held by the trustees for use in pro- 
- moting and carrying out objects of 
- -Blon College, and was not intended to 
apply to business property purchased 
a by College as an investment from which 
it hoped to derive an income in form 
: of rents. Pub.Laws 1937, c. 291, § 600 
(7); Pub.Laws 1939, c. 310, § 600(7); 
_-*Priy.Laws 1889, c. 216, § 9, as amended 
by Priv.Laws 1917, ¢. 64; Const. art. 
5, §§ 3, 5.—Rockingham County Vv. 
Board of Trustees of Hlon College, 13 
 §.H.2d 618, 219. N.C. 342, 
i _N.©, Houses owned by a college, an 
, . educational institution, and not used in 


connection with the college but held*on 
lease or rented out for profit and gain, 
were not exempt from taxation. Pub. 
Laws 1939, c. 310, § 600(4).—Trustees 
)13°S.8.2d 622, 219 N.C. 347. f 

‘Wash. Exemption of a nonprofit in- 
stitution from taxation, as a ‘“‘school 
or eollege”, could not be denied merely 
- beeause the institution was a com- 
mercial college in which subjects such 
as stenography and typing were taught. 
 Rem.Rey.Stat. § 11111, subd. 5.—Wil- 


{ 


son’s Modern Business College v. King 
County, 104 P.2d 580. 

~The words “school or college’? within 
statute exempting from taxation the 
property of any nonprofit “school or 
college” are not limited to a paid class, 
their ordinary 


ui 


and should be given 
: meaning. y 
_ 5.—Wilson’s Modern Business 
y. King County, 104 P.2d 580. 
_—s« Exemption from taxation of the 
-  -property of business college could not 
‘fea Pedenied on theory that all income of 
the school was not being devoted to 
purpose of institution as required by 
e. statute, merely because part of its in- 
come was expended in advertising to 
es obtain students. Rem.Rev.Stat. § 111- 
«fj, subd. 5.—Wilson’s Modern Business 
 Gollege v. King County, 104 P.2d 580. 
_ Wash. The statute exempting the 
property of nonprofit schools or col- 
- leges from taxation exempts portion 
BN of the property of such schools or 
 eolleges used solely for educational pur- 
poses, and exemption from taxation 
of the property of business college 
 eould not be denied on theory that the 
-_-property was not “used solely for edu- 
eational purposes” under the statute, 
merely because a portion of its prop- 
erty was leased to others for commer- 
/ cial purposes. Rem.Rey.Stat. § 11111, 
subd. 5.—Wilson’s Modern Business 
College v. King County, 104 P.2d 580, 
Proviso in statute exempting property 
of schools from taxation, that the prop- 
erty be used solely for educational 
q purposes, is not repugnant to proviso 
4 that real property thereof used for 
- commercial purposes shall not be ex- 
; empt from taxation, since all provisos 
\ relate back to and modify the exemp- 
tion clause and when statute is read 
; as a whole the legislative intent to ex- 
4 empt from taxation all property used 
for sehool purposes and to leave sub- 
: ject to taxation all parts of building 
rented to others, if susceptible of segre- 
gation, is made clear. Rem.Rex.Stat, 
4 § 11111, subd. 5.—Wilson’s Modern 
: Business College vy. King County, 104 
Fy 
} 


College 


—— 


P.2d 580 
Where portion of building occupied 
2 by nonprofit business college was rent- 
' ed to private concerns, the parts of the 
’ building rented for commercial pur- 
poses and a proportionate part of the 
land were subject to taxation while re- 
mainder was exempt. Rem.Rev.Stat. 
§ 11111, subd. 5.—Wilson’s Modern 
Business College v. King County, 104 

P.2d 580. 

Wis. The purpose, character and or- 
ganization of corporation, and not the 
particular sort of trust fund set up by 
such corporation, determined rights 
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- County v. Board of Trustees of Hlon. 


yas ‘of Guilford College v. Guilford County,. 


Rem.Rey.Stat. § 11111, subd.- 


AS ri oy Ait eke, 


“TAXATION — 


under statute exempting from taxation 
income of religious, scientific, educa- 


tional, benevolent or other corporations 
not organized or conducted for pecun- 
iary profit. Code 1939, § 71.05(1) (d). 
—First Wisconsin Trust Co. v. Wiscon- 
sin Tax Commission; 298 N.W. 595, 238 
Wis. 199. 

Purchasers of crypts in mausoleum 
maintained by’ company paying $75 to 
trustee on sale of each crypt as part of 
maintenance endowment fund until 
fund should reach $65,000, did not be- 
come an “association of individuals” 
within statute exempting from taxation 
income of religious, scientific, educa- 
tional, benevolent or other corporations 
or associations of individuals not or- 
ganized or conducted for pecuniary 
profit, and hence gains from sale of se- 
curities and interest from investments 
accumulated by trustee were taxable. 
Code 1939, § 71.05(1) (d).—First Wis- 
consin Trust Co. v. Wisconsin’ Tax 
Commission, 298 N.W. 595, 238 Wis. 
199: 

The statute exempting from taxation 
income of religious, scientific, educa- 
tional, benevolent or other corporations 
or associations of individuals not or- 
ganized or conducted for pecuniary 
profit does not prevent taxation of in- 
come merely because income is devoted 
to some purpose generally associated 
with proper and wholesone sentiments. 
Code 1939, § 71.05(1) (d).—First Wis- 
consin Trust Co, .v. Wisconsin Tax 
Commi aeiat 298 N.W, 595, 238 .Wis. 


§ 52 

N.Y.App.Div. ‘the purposes of an 
employees’ nonprofit association, speci- 
fied in charter as promoting welfare and 
entertainment of members and athletic 
contests, were solely ‘‘fraternal’ and 
“social”, not “educational” or ‘‘chari- 
table’, and hence the association was 
liable for contributions to unemploy- 
ment insurance fund. Labor Law, 
502, subd. 3(3) (d); Membership. Cor- 
porations Law, § 10 et seq.—Mohawk 
Mills Ass’n v. Miller, 22 N.Y.S.2d 993, 
260 App.Div, 433. 


§ 532 

Wash. Proviso in statute exempting 
property of schools from taxation, that 
the property be used solely for educa- 
tional purposes, is not repugnant to 
proviso that real property thereof used 
for commercial purposes shall not be 
exempt from taxation, since all pro- 
visos relate back to and modify the ex- 
emption clause and when statute is 
read as a whole the legislative intent 
to exempt from taxation all property 
used for school purposes and to leave 
subject to taxation all parts of building 
rented to others, if susceptible of se- 
gregation, is made clear, Rem.Rey. 
Stat. § 11111, subd. 5.—Wilson’s Modern 
Business College v. King County, 104 
P.2d 580. 

Where portion of building occupied 
by nonprofit business college was rented 
to private concerns, the parts of the 
building rented for commercial pur- 
pescs and a proportionate part of the 
and were subject to taxation while 
remainder was exempt. Rem.Rey.Stat, 
§ 11111, subd. 5.—Wilson’s Modern 
Business College vy. King County, 104 
P.2d 580. 


§ 551 

Fla. Under constitutional provision 
exempting from taxation property held 
and used exclusively for religious, sci- 
entific, municipal, educational, literary, 
or charitable purposes, the right to ex- 
emption should not be determined al- 
together by the charter of the institu- 
tion which owns and uses the property, 
but should be determined by the use 
to which the property is put and the 
ownership of the property. Const. art. 
16, § 16.—State ex rel. Burbridge y. St, 
John, 197 So. 131, 143 Fla. 544, sup- 
plemented 197 So. 549, 143 Wla. 876. 

Fla, Under constitutional provision 
exempting from taxation property held 
and used exclusively for religious, sci- 
entific, municipal, educational” literary, 
or charitable purposes, if it was shown 
that property belonging to MHousin 
Authority of Jacksonville was held an 
used exclusively for enumerated pur- 


poses, or for any iG 
purposes, such property was 
from taxation, and, upon a showing 
made to that effect by owner, exemption 
should be allowed by tax assessor. 

Const. art. 16, § 16.—State ex rel. Bur-, 
bridge v. St. John, 197 So. 549, 143 

Fla. 876, supplementing 197 So. 131, 
148 Pla. 544. CE gs 

Fla. To afford a corporation ex- 
emption from taxation on ground that 
its property is held and used exclusive- 
ly for religious, scientific, municipal, 
educational, literary, or charitable pur- 
poses, there must be actual, total and 
immediate use by the corporation, and 
the use by renting in competition with 
taxpayers and applying the rents to 
charity is too remote, Const. art. 16. § 
16.—State ex rel. Miller v. Doss, 2 So. 
2d 303. 

The corporate character of a corpora- 
tion does not determine whether it is 
exempt from taxation on ground that 
its property is used for religious, 
scientific, municipal, educational, liter- 
ary or Charitable purposes, but the use 
of the property on which the exemp- 
tion is claimed. Const. art. 16, § 16.— 
Bice ex rel. Miller v. Doss, 2) So.2d 


Fla. To entitle whole or severable 
portion of private corporation’s prop- 
erty to exemption from taxation, entire 
property or such portion thereof must 
be clearly shown to be held and used 
exclusively for religious, scientific, mu- 
nicipal, educational, literary or charita- 
ble purposes. Const. art. 16, § 16.— 
City of St. Augustine v. Middleton, 3 
So.2d 153. 

Property used by city for historical 
research, preservative and other activi- 
ties may be exempted from taxation 
only when such activities have imme- 
diate and substantial relation to, and 
property is held and used exclusively 
for, religious, scientific, municipal, edu- 
cational, literary or charitable pur- 
poses. Const. art. 16, § 16.—City of St. 
Augustine v, Middleton, 3 So.2d 158. 

To be exempt from taxation, a pri- 
vate corporation’s property, leased to 
municipality. for its authorized pur- 
poses, must be used exclusively for re- 
ligious, scientific, municipal, education- 
al, literary or charitable purposes. stat- 
ed in constitution and not. merely in 
whole or part for other public purposes 
distinct from those specifically enumer- 
ated therein. Const. art..16, § 16.—City 
ob 8ts Augustine v. Middleton, 3 So.2d 


N.J.Tax App. Realty used primarily 
for residence of officers of corporation 
organized to spread the Christian gos- 
pel, and actually used additionally as a 
place of work for persons engaged in 
sending out literature on behalf of a 
New York veligious corporation, and 
as a rest home for various individuals 
entertained hy the owner corporation, 
was not entitled to exemption from 
taxation on ground that it was “used 
exclusively for religious purposes”. 
N.J.S.A. 54:4-3.6—Haven of Grace vy. 
Lakewood Tp., 20 A.2d 518, 19 NJ, 
Mise. 414, , 


Ohio, A vacant lot adjacent to lot 
on which church was located was not 
exempt from taxation as ‘‘necessary for 
proper occupancy, use and enjoyment 
of a house of public worship”, where 
ehurch members parked automobiles 
and placed bulletin board on vacant lot, 
owners of two lots acquired them from 
common grantor, and deed of church 
lot. gave church option to purchase, 
and right to use, ‘vacant lot;. Gen. 
Code, § 5349.—Congregational Union 
of Cleveland y. Zangerle, 34 N,E.2d 201, 
138 Ohio St. 246, 

Pa.Com.Pl, A bill filed by a church, 
alleging that a lot which it had ac- 
quired adjacent to its building should 
be exempted from taxation, was dis- 
missed, where the lot was not used by 
the congregation except as a parking 
place for some of its members.—Baptist 
caetse v. City of Pittsburgh, 88 P.L.J, 


The fact that a church at some fu- 
ture time intends to build upon a por- 
tion of a vacant, lot will not justify a 
present exemption from tixatlon. 


_ Pa.Com.Pl, Any exemption from tax- 


of 1933, P.L. 853, 72 P.S. § 5020-101 et 


* Wisconsin Trust 


C uly 
SW 
ittsb 


ation to be effective must be allowed 


under the provisions of article IX, sec- 


tion 1, of the constitution and the act 


seq., which relate to actual places of 
religious worship.—Appeal of Baptist 
Church, 88 P.L.J. 625. 

The fact that a church at some fu- 
ture time intends to build upon a por- 
tion of a vacant lot will not justify a 
present exemption from _ taxation. 
Where a church building jis in the 
course of construction, it cannot be ex- 
empted from taxation until the building 
is completed and actually in use as a 
place of religious worship.—Appeal of 
Baptist Church, 88 P.L.J. 625. 

_Wis. The purpose, character and or- 
ganization of corporation, and not the 
particular sort of trust fund set up by 
such corporation, determined rights un- 
der statute exempting from taxation ins 
come of religious, scientific, education- 
al, benevolent or other corporations not 
organized or conducted for pecuniary 
profit. Code 1939, § 71.05(1) (d).— 
First Wisconsin Trust Co.:v. Wiscon- 
sin Tax Commission, 298 N.W. 595, 238 
Wis. 199. / 

That the care and maintenance of 
erypts in mausoleum is religious in 
purpose, did not bring gains from sale 
of securities and interest from invest- 
ments which were accumulated by trus- 
tee of maintenance endowment fund set 
apart for perpetual care of mausoleum 
by mausoleum company paying $75 to 


. trustee on sale of each crypt until fund 


should reach ' $65,000, within statute 
exempting from taxation income of all 
“religious corporations” or associations 
of individuals not organized or con- 
ducted for pecuniary profit. Code 1939, 
§ 71.05(1) (d).—First Wisconsin Trust 
Co. v. Wisconsin Tax Commission, 298 
N.W. 595, 238 Wis. 199. 

Purchasers of crypts in mausoleum 
maintained by company paying $75 to 
trustee on sale of each crypt as part 


‘of maintenance endowment fund until 


fund should reach $65,000, did not be- 
come an “association of individuals’ 
within statute exempting from taxa- 
tion income of religious, scientific, edu- 
cational, benevolent or other corpora- 
tions or associations of individuals not 
organized or conducted for pecuniary 
profit, and hence gains from gale 0 
securities and interest from  invest- 
ments accumulated by trustee were tax- 
able. Code 1939, § 71.05(1) (d).—First 
0. Vv. Wisconsin Tax 
Commission, 298 N.W. 595, 238 Wis. 
199. 

The statute exempting from taxation 
income of religious, scientific, educa- 
tional, benevolent or other corporations 
or associations of individuals not or- 
ganized or conducted for pecuniary 
profit does not prevent taxation of in- 
come merely because income is devoted 
to some purpose generally associated 
with proper and wholesome sentiments. 
Code 1939, § 71.05(1) (d).—First Wis- 
consin Trust Co. _v. Wisconsin Tax 
Commission, 298 N.W. 595, 238 Wis. 


199. 
§ 552 

Iowa. Under statute exempting from 
taxation moneys and credits of re- 
ligious, literary, and charitable societies, 
property bequeathed to foreign religious 
societies was not subject to money and 
eredits tax, as against contention that 
statute should be interpreted as ex- 
empting from taxation only money and 
eredits of domestic religious corpora- 
tions. Code 1935, § 6944,.subd. 10.—In 
re Cooper’s Hstate, 295 N.W. 448. 


The statute exempting from taxation 


moneys and credits of religious, lit- 
erary, and charitable societies, was not 
intended to make any. distinction be- 
tween societies incorporated in a for- 
eign state and societies incorporated in 
Iowa. Code 1935, § 6944, subd. 10.— 
In re Cooper’s Hstate, 295 N.W. 448. 


“charitable society” within meaning of 
such statute. Code 1935, § 6944, subds. 


N.J.Tax.App. Under statute ex- 
empting from taxation “buildings used 
for religious purposes” together with 
tract of land upon which they may be 
erected to the extent of five acres, 
vacant lots upon which _ religious 
society conducted open air religious 
services were not exempt from taxa- 
tion, since land without buildings is 
not exempt from taxation. N.J.S.A. 
54:4-3.6—Mt. Olivet Baptist Church 
v. City of Newark, 18 A.2d 581, 19 
N.J.Mise. 232. , 

N.J.Tax App. Actual vesting of legal 
title in exemption claimant as of as- 
sessing date is a necessary prerequisite 
to a finding of exemption from taxation 
on behalf of property used for religious 
or charitable purposes under statute. 
N.J.S.A. 54:4-3.6.—City of Hoboken v. 
East German Annual Conference of M. 
Sr ea 18 A.2d 718, 19 N.J.Misce. 


Exemption claimant, under statute 
granting exemption from taxation on 
behalf of property used for religious or 
charitable purposes, was required to 
show exclusive use of building by it- 
self and for purposes authorized by its 
certificate of incorporation, and claim 
for exemption would fall where use of 
building was by an independent cor- 
porate entity, although benevolent in 
nature and purpose. N.J.S.A. 54 :4-3.6. 
—City of Hoboken v. East German An- 
nual Conference of M, BE. Church, 18 A. 
2d 718, 19 N.J.Misc. 266. 

A corporation engaged in benevolent 
purposes, which occupied building un- 
der a contract of purchase, was not en- 
titled, to have building exempted from 
taxation under statute granting exemp- 
tion. on behalf of property used for 
“religious or charitable purposes,” 
since corporation’s equitable title did 
not satisfy statutory requirement of 
ownership. N.J.S.A. 54:4-3.6,—City of 
Hoboken v. East German Annual Con- 
ference of M. EB. Church, 18 A.2d 718, 
19 N.J.Mise. 266. 


N.Y.Sup. Where it appeared that 
corporation formed under Membership 
Corporations Law maintained property 
to afford a retreat where metaphysi- 
cians requiring the healing power of 
metaphysical care could be assisted by 
those who more fully understand the 
spiritual law of truth, that new mem- 
bers were expected, but not required, 
to make $100 “love gift” and to pay $2 
monthly dues, and that the retreat pre- 
sented the aspects of any ordinary 
country club, except members were 
said to profess a common interest in 
“metaphysics”, the property of the cor- 
poration was not entitled to exemption 
from taxation on ground that it was 
used exclusively for ‘religious, charita- 
ble, benevolent, scientific, literary and 
educational purposes’, within statute 
granting exemption. Civil Practice Act, 
§ 476; Membership Corporations Law, 
§ 1 et seq.; Tax Law, 4, subd. 6; 
Education Law, § i et seq.; Religious 
Corporations Law, § 1 et seq.—Appli- 
cation of Peace Haven, the House of 
the New Commandment, R.F.M.M. Re- 
treat, 25 N.Y.S.2d 974, 175 Mise. 753. 

N.C. The words used in the statute 
exempting from taxation buildings 
ot and held by churches or religious 
bodies used for religious worship or 
for the residence of the minister, to- 
gether with the addition adjacent land 
reasonably necessary for the convenient 
use of any such building, must be giv- 
en their natural or ordinary meaning. 
Pub.Laws 1939, c. 310, § 600(3).—Har- 
rison vy. Guilford County, 12 S.H.2d 269, 
218 N.C. 718, 


fiver re Cooper’s Hstate, 295 N.W.. 


‘term is used in the Unemployment Co 


tact with land on which buildi 
situated. Pub.Laws 1939, ¢. 310, 
(3).—Harrison v, Guilford Coun 
8.H.2d 269, 218 N.C. 718. ae. 
_ A lot owned by church trustees f ) 
or five blocks from church building 
but*shown by agreed facts to be - : 
sonably necessary for convenient use 
ehurch and to be wholly and exc 
ly used for religious worship, was 
empt from taxation as “adjacent 1: 
within statute exempting from ta 
adjacent land which is reasonabl 
essary for the convenient use of a bui 
ing wholly and exclusively used for 
ligious purposes. Pub.Laws 1939, c¢ 
310, § 600(3)—Harrison v. Guilfo 
County, 12 S.W.2d 269, 218 N.C. ‘ 
572 [a0 ae 


Minn. Labor performed in a green 
house on the grounds of a ceme 
was not “agricultural labor”. as that 


pensation Law exempting “agricult 
labor” from the Jaw. Mason’s Min 
St.Supp.1940, §§ 4337-21 to 4337-4 
4337-22. subd. H(6) (d).—Chri 
v. Woodlawn Cemetery Ass’n, Wi 
293° N:W. 619. i i 


der the Rural Cemetery Act. — 
8:1-1 et seq., 8:2-27, 14:1-1 : 
54 :4-3.9.— West Ridgelawn Cemetery 
State Board of Tax Appeals, 15 
595, 125 N.J.L. 274, affirming 11 
593, 124 N.J.L. 284. 


N.J.Sup. Under statute exem 
from taxation cemeteries and “b 
ings for cemetery use”, where a p 
erty that would otherwise be exe 
from taxation is so altered as to de 
vote a part of the property permanen 
ly to a use which, if extended thro 
out the property, would render it oe 
eligible for exemption, right to exemp 
tion is lost. N.J.S.A. 8:1-1 et 
Ewing Cemetery Ass’n v. Towns 
Ewing, 20 A.2d 607, 126 N.J.L 
dismissing certiorari 15 A.2d 19 


purposes, 


which was converted into a licensed — 


nonprofit crematory, was a “building 
for cemetery use’ 


as to deprive cemetery association of 
exemption granted by the statute. 
J.S.A. 54 :4-3.9—Hwing Cemetery Ass’n_ 
v. Township of Ewing, 20 A.2d 607, 12: 
N.J.L. 610, dismissing certiorari 15. 
2d 195, 18 N.J.Mise. 558. Pata 

The exemption from taxation o: 
was intended to facilitate the proper 
operation of cemeteries because the 
proper disposition of human remains 
is a matter charged with the public 
welfare and public health. N.J.S.A. 
8:1-1 et seq.—Ewing Cemetery Ass’n 
vy. Township of Ewing, 20 A.2d 607 
126 N.J.L. 610, dismissing certiorari 15 
A.2d 195, 18 N.J.Mise. 558. 


y 


N. 


property devoted to cemetery purposes — 


ee 


BY 
; 1 and exempt from © 
taxation, since operation of crematory — 
was not such a non-cemetery function — 


* 
X, 
r 


A charge of $40 for the use of a cre- 


matory retort in the basement of a 
cemetery building, out of which charge 
the expenses of operation were deduct- 
ed and any balance was placed with 
general funds of the cemetery which 
were used for the upkeep and perpetual 
care of the cemetery was not “operation 
for profit’’ such as would deprive the 
cemetery of exemption from taxation 
granted by statute. N.J.S.A. 8:1-1 et 
seq.—Ewing Cemetery Ass’n v. Town-~ 
ship of Bwing, 20 A.2d 607, 126 N.J.L. 
610, dismissing certiorari 15 A.2d 195, 
18 N.J.Mise. 558. d 

N.J.Tax App. Under statute exempt- 
ing from taxation cemeteries and 
“buildings for cemetery use”, cemetery 
building used for administration and 


are 
: 


4 
=n 


_ Ewing Cemetery Ass’n V. 


ah 


» 


Bi fa 
a 


aes 
Resi 
used ‘for profit, within a tax exemp- 
_ tion statute; 
fined as a_ brotherhood; 


et seq., 
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and thereby 
_ though the fund set aside is described 
asa trust. 


tion. N.J.S.A. 


/ _ for purposes of fraternal organization 
or lodge, property must be used for 


chapel purposes, the basement of which 
had been converted into a nonprofit 
-erematory, was a “building for ceme- 
‘tery use’ and exempt from taxation, 


- ginee statute does not require that 


buildings be exclusively used for ceme- 
tery purposes. N.J.S.A.  54:4-3.9.— 
ownship of 
Ewing, 15 A.2d 195, 18 N.J.Mise. 558. 

Va. A cemetery and an endowment 
‘fund held for its care are not exempt 
from taxation, if the company which 
operates the cemetery derives a profit 
from such operation. Const. § 183(c); 
Tax Code, § 485(c).—Commonwealth v. 
Trustees Evergreen Burial Park, 10 S. 


-E.2d 495. 


A cemetery company organized for 


tg profit cannot set apart a portion of its 


funds to be used for its own benefit 


escape taxation, even 
Tax 


Vv. 


Const. § 183(c); 


Code, § 485(c).—Commonwealth 


Trustees Evergreen Burial Park, 10 S. 
— -B.2d 495. 
_ Where 


cemetery companies which 
‘were organized for profit. maintained 


- perpetual care funds, the incomes from 
which were not -restricted to care of 


lots but extended to construction and 
maintenance of driveways and. walks 
and general maintenance of cemetery 
ground, money, bonds, and notes con- 


x 


stituting the perpetual care funds were 


«subject to tax imposed on intangible 
gi 3): 
art 


personalty, and were not within the 
constitutional and statutory _exemp- 
tion. Const. § 183(c); Tax Code, §$§ 
69, 70,  435(c)—Commonwealth _ y. 


‘Trustees Evergreen Burial Park, 10 S. 
 #B.2d 49 


i : § 579 

N.J.Sup. A Greek letter. society at 
college, owning a building in which 
etive members were rented rooms for 
$156 for eight and a fraction months 


‘and were furnished meals for $1.30 a 


day, is a “fraternal organization or 
lodge’, no part of whose property was 
“fraternity” being de- 
a fraternal 
a college student organiza- 
. 54:4-3.26.—Alpha Rho 
Alumni Ass’n v. City of New Bruns- 


_-N.J.Tax App. Under statute, exempt- 
ing from taxation real property used 


society ; 


purposes purely fraternal in broad 


sense, that is, beneficial to public gen- 


erally. N.J.S.A. 54:4-3.26—Camp No. 
‘62 Patriotic Order of Americans v. 
City of Camden, 17 A.2d 566, 19 N. 
‘J.Mise. 115. 

_ A beneficiary association or society, 


earried on exclusively for mutual ben- 
efit of its members, who pay dues and 
_ assessments 


into common fund and 
receive in return sick, disability and 
death benefits at fixed rates, is not a 
“fraternal organization or lodge’ ex- 
empt from taxation of its realty used 
for purposes thereof. N.J.S.A. 17:389-1 
54:4-3.26—_Camp No. 62 Pa- 
triotic Order of Americans v. City of 
Camden, 17 A.2d 566, 19 N.J.Misc. 115. 

A building, owned by association in- 
corporated for purposes of providing 
funeral benefit fund and social privi- 


_leges for its members, and containing 


three rooms, exclusively used for such 
urposes, on first floor and caretaker’s 
iving apartment on second floor, is 
not exempt from taxation as property 
used for purposes of “fraternal organ- 
ization or lodge,’ in absence of such 
charitable, communal or civic activities 
by association as to render such ah 
erty beneficial to public generally. H 
JS.A. 17:39-1 et seq.; '54:4-3.26.-— 
Camp No. 62 Patriotic Order of Amer- 
ieans v. City of Camden, 17 A.2d 566, 
19 N.J.Mise. 115. 


580 

‘N.J.Tax App. The land and build- 
ing constituting the lodge quarters of 
a fraternal organization were not ‘‘op- 
erated for pecuniary profit” within in- 
tendment of statute exempting from 
taxation property of fraternal organiza- 
tions when property is not used for 
pecuniary profit and were exempt from 
taxation although, for convenience of 


buffet were maintained in_ building, 
at which pecuniary charges were made 
for food and liquor, and entertain- 
ments were conducted by organization, 
admission to which was limited to hold- 
ers of tickets, where no profit was 
realized from such operations. N.J.S. 
A. 54:4-3.26.—Trenton Lodge No. 105, 
Benevolent and Protective Order of 
Elks, v. City of Trenton, 15 A.2d 97, 18 
N.J.Misc. 513: : 

N.J.Tax App. A fraternal organiza- 
tion, occasionally making a meeting 
room in its lodge building available to 
civic, charitable, religious, and youth 
‘organizations free of charge or for cost 
of opening building, janitor service, 
and heat only, was entitled to exemp- 
tion of building and land on which lo- 
eated from taxation, as against conten- 
tion that property was used for. pe- 
cuniary profit. N.J.S.A. 54 :4-3.26— 
Elk Realty Co. of Nutley v. Town of 
Nutley, 16 A.2d 202, 18 N.J.Misc. 691. 

N.J.Tax App. The ‘National Turn 
Verein’, being primarily an_ athletic 
club or association and not a fraternal 
organization or lodge, was not entitled 
to exemption from taxation as a “‘fra- 
ternal organization” under statute. N. 
J.S.A, 54 :4-3.26.—National Turn Verein 
v. City of Newark, 20 A.2d 708, 19 N. 
J.Mise, 452. ; 

N.Y.App.Div. The purposes of an 
employees’ non-profit association, speci- 
fied in charter as promoting welfare 
and entertainment of members and ath- 
letic contests, were solely ‘fraternal’ 
and “social’’, not ‘educational’ or 
“charitable”, and hence the association 
was liable for contributions to unem- 
ployment insurance fund. Labor Law, 
§ 502, subd. 3(3) (d); Membership 
Corporations Law, 10 et seq.—Mo- 
hawk Mills Ass’n v. Miller, 22 N.Y,S. 
2d 993, 260 App.Div. 433. 

Pa.Com.Pl, A nonprofit corporation 
organized and operated to grant relief 
to teachers an former teachers of 
Philadelphia public schools who are in 
need of financial assistance is a purely 
public charity within the meaning of 
article IX, sec. 1, of the Constitution, 
P.S., and therefore exempt from the 
personal property tax imposed. by the 
Act-of Tune V7, V9, “PLOT, sees "f; 
as amended, 72 P.S. § 4821.—Appeal of 
Louise H. Haessler Memorial Fund, 41 
D: & C. 202: 

The members of a particular profes- 
sion, trade, or calling do not eonsti- 
tute a “voluntary association” within 
the meaning of the rule that a charity 
is not a purely public one if its recipi- 
ents are restricted to members of suc 
an association.i—Appeal of Louise H. 
panier Memorial Fund, 41 D. & C. 

§ 597 
A four-story building which 


Fla, 
was owned by a medical center, a 
nonprofit corporation, three upper 


floors of which were used exclusively 
for charitable purposes and the first of 
which contained places of business 
rented to private persons, and the rents 
which were paid to the medical center 
being used exclusively to operate hos- 
pital was not exempt from taxation 
under the statute as used exclusively 


for “charitable purposes’. Acts 19387, 
ce. 18312; Const. art. 16, § 16.—State 
ex rel. Miller v. Doss, 2 $0.2a 303. 


Miss. Where one or more wards, or 
equivalents thereof, were at all times 
available to charity patients, as well as 
services of staff physicians, more than 
enough patients to satisfy statutory re- 
quirements were received and treated 
without preliminary inquiry whether 
they were able to pay, and were con- 
tinued to be cared for even though it 
was ascertained that they were unable 
to pay, that none was turned away or 
turned out, nurses and other servitors 
in hospital were not permitted to know 
who were or were not pay patients, and 
all income was used entirely for’ hos- 
pital purposes and not for profit, prop- 
erty of hospital was exempt from taxa: 


tion, notwithstanding no particular 
beds or wards. were separately set 
aside, designated, and maintained for 


use of charity patients, Code 1930, § 


io keglee 4a tga ob Macey "SN ek 
members and their guests, a bar and 38 


ty of 
Sanit 


1939, ¢. , 
morial Hospital v. 
$.E.2d 265, 218 N.C. 673. 
Under constitutional provision author- 
izing General Assembly to exempt from 
taxation property held for. charitable 
and other specified purposes, and under 
statutes, portion of nonprofit, benevo- 
lent, and charitable private hospital’s 
building rented out for stores, shops, 
and offices for physicians and surgeons 
was not exempt from taxation. Pub. 
Laws 1939, ¢. 310, §§ 600(7), 602(a) ; 
Const. art. 5, § 5—Piedmont Memorial 
Hospital v. Guilford County, 12 S.H.2d 
26D, 2LS.N-©. 0 os } 
- Under statutory provisions exempting 
from taxation property held by charita- 
ble and other specified institutions, and 
provision specifically declaring that pri- 
vate hospitals shall not be exempt from 
property and other taxes but allowing 
claims for services rendered to indigent 
patients to be credited against taxes, a 
nonprofit, benevolent, and charitable 
private hospital’s realty used as and 
for a hospital was not ‘exempt from tax- 
ation. Pub.Laws 1939, c. 310, §§ 600 
(7), 602(a); Const. art. 5, § 5.—Pied- 
mont Memorial Hospital v. Guilford 
County, 12 S.H.2d 265, 218 N.C. 673. 
Under statute, nonprofit, benevolent, 
and charitable private hospital’s per- 
sonalty which was held for and exclu- 
sively used for charitable purposes was 
exempt from taxation. Pub.Laws 1939, 
e. 310, § 601(5).—Piedmont Memorial 
Hospital v. Guilford County, 12 S.H.2d 
265, 218 N.C. 673. 


Tex.Com.App, Where the Markham- 
McRee Memorial Hospital located. in 
Longview, Tex., rented offices in the 
hospital building to physicians for use 
in their general practice and not mere- 
ly for use in their relationship to the 
hospital as house physicians, the hospi- 
tal building was not exempt from taxa- 
tion as a building used excluyively for 
“charitable purposes”. Vernon’s Ann. 
St.Const. art. 8, § 2.—City of Longview 
v. Markham-McRee Memorial Hospital, 
tag S.W.2d 1112, reversing 134 8.W.2d 


§ 602 : 

Fla. Under coustitutional provision 
exempting from taxation property held 
and used exclusively for religious, sci- 
entific, municipal, educational, literary, 
or charitable purposes, the right to ex- 
emption should not be determined alto- 
gether by the charter of the institution 
which owns and uses the property, but 
should be determined by the use to 
which the property is put and the own- 
ership of the property. Const. art. 16, 
§ 16.—State ex rel. Burbridge v. St. 
John, 197 So. 131, 143 Wla. 544, sup- 
plemented 197 So, 549, 143 Fla. 876. 

Fla. Under constitutional provision 
exempting from taxation property held 
and used exclusively for religious, sci- 
entific, municipal, educational, literary, 
or charitable purposes, if it was shown 
that property belonging to Housing Au- 
thority of Jacksonville was held and 
used exclusively for enumerated pur- 
poses, or for any one or more of the 
purposes, such property was exempt 
from taxation, and upon a showing 
made to that effect by owner, exemp- 
tion should be allowed by tax assessor. 
Const. art. 16, § 16.—State ex rel. Bur- 
bridge v. St. John, 197 So. 549, 143 
Fla. 876, supplementing 197 So. 131, 
143 Fla. 544. 

Fla. To afford a corporation exemp- 
tion from taxation’ on ground that its 
property is held and ‘used exclusively 
for religious, scientific, municipal, edu- 
cational, literary, or ‘charitable pur- 


er 

es ae onst: art. 16, § 
16.—State ex rel. Miller v. Doss, 2 So. 
2d 303. © igw' 3A My : 

The corporate character of a corpo- 
ration does not determine whether it 
is exempt from taxation on ground 
that its property is used for religious, 
scientific, municipal, educational, lit- 
erary or charitable purposes, but the 
use of the property on which the ex- 
emption is claimed. Const. art. 16, °§ 
16.—State ex rel. Miller v. Doss, 2 So. 
2d 303. 

Fla. To entitle whole or severable 
portion of private corporation’s prop- 
erty to exemption from taxation, entire 
property, or such portion thereof must 

e clearly shown to be held and used 
exclusively for religious, scientific, mu- 
nicipal, educational, literary or charita- 
ble purposes. Const. art. 16, § 16.— 
City of St. Augustine v. Middleton, 3 
So.2d 153. : 

‘Property used by city for historical 
research, preservative and other activi- 
ties may be exempted from. taxation 
only when such activities have imme- 
diate and. substantial relation to, and 
property is held and used exclusively 
for, religious, scientific, municipal, edu- 
eational, literary or charitable pur- 
poses. Const. art. 16, § 16.—-City of St. 
Augustine vy. Middleton, 3 So.2d 153. 

To be exempt from taxation, a pri- 
vate corporation’s property, leased to 
municipality for its authorized pur- 
poses, must be used exclusively for re- 
ligious, scientific, municipal, education- 
al, literary or charitable purposes stat- 
ed in constitution and not merely in 
whole or part for other public purposes 
distinct from those specifically enumer- 
ated therein. Const. art. 16, § 16.—City 
Tee Augustine v. Middleton, 3 So.2d 
153. 

Me. Under statute exempting from 
taxation realty owned by scientific in- 
stitutions, All Maine Fair Association’s 
property, consisting of race track, 
grandstand, and buildings used in con- 
nection with the operation of the an- 
nual agricultural fair and acquired and 
designed and used in good faith for 
that purpose, was not taxable, notwith- 
standing that other persons or corpora- 
tions were permitted occasionally ‘to 
use a part of property for rental or 
that part of property was occasionally 
used by fair for purposes foreign to 
eonduct of its fair when such could be 
done without interfering with general 
occupation and use of property. Rev. 
Si1.930, "ers. 8. 6. subd: Sse. 70,7 S51 
et seq.—City of Lewiston y. All Maine 
Fair Ass’n, 21 A.2d 625. 

Under statute exempting from taxa- 
tion realty owned by scientific institu- 
tions, All Maine Fair Association’s lots 
let for ground rental for maintenance 
of cottages already erected thereon, 
land used by a victualer as part of a 
building site, a stable let to a riding 
master who occupied it and had exclu- 
sive use and control and paid rental, 
and building used for skating rink, was 
subject to taxation, since properties 
were not occupied by association for 
its Own purposes. Rev.St.1930, ¢. 13, § 
6, subd.,3;.c¢. 70, §-1 et. seq.—City of 
Lewiston y. All Maine Fair Ass’n, 21 
A.2d 625. 

N.Y.Sup.. Where it appeared that 
corporation formed under Membership 
Corporations Law maintained property 
to afford a retreat where metaphysi- 
cians requiring the healing power of 
metaphysical care could be assisted by 
those who more fully understand the 
spiritual law of truth, that new mem- 
bers were expected, but not required, to 
make $100 “love gift’? and to pay $2 
monthly dues, and that the retreat 
presented the aspects of any ordinary 
country elub, except members were said 
to profess a common interest in ‘‘meta- 
physics’, the property of the corpora- 
tion was not entitled to exemption from 
taxation on ground that it was used 
exclusively for “religious, charitable, 
benevolent, scientific, literary and edu- 
cational purposes’, within statute 


treat, 25 N.Y.S.2d 974, 175 Misc, 753. 

N.Y.Sup. A nonprofit reference li- 
brary which was incorporated by the 
legislature as a public library and’ was 
open to the public, subject to stringent 
rules which were not. unreasonable in 
view of the rare exhibits found in the 
library, and which was under supervi- 
sion of the state education department, 
was exempt from payment of real es- 
tate taxes, as a “publie library.” Laws 
1924, ce. 838; Tax Law, § 4, subd. 6; 
Educational Law, § 1126.—People ex 
rel, Pierpont Morgan Library v. Miller, 
29 N.Y.S.2d 445. 


€06 

Fla, Under constitutional provision 
exempting from taxation property held 
and used exclusively for religious, sci- 
entific, municipal, educational, literary, 
or charitable purposes, the right to ex- 
emption should not be determined alto- 
gether by the charter of the institution 
which owns and uses the property, but 
should be determined by the use to 
which the property is put and the own- 
ership of the property. Const. art. 16, 
§ 16.—State ex rel. Burbridge v. St. 
John, 197 So. 131, 143 Fla. 544, sup- 
plemented 197 So. 549, 143 Fla. 876. 


Fla. Under constitutional provision 
exempting from taxation property held 
and used exclusively for religious, sci- 
entific, municipal, educational, literary, 
or charitable purposes, if it was shown 
that property belonging to Housing 
Authority of Jacksonville was held and 
used exclusively for enumerated pur- 
poses, or for any one or more of the 
purposes, such property was exempt 
from taxation, and, upon a showing 
made to that effect by owner, exemp- 
tion should be allowed by tax assessor. 
Const. art. 16, § 16.—State ex rel. Bur- 
bridge v. St. John, 197 So. 549, 143 
Fla. 876, supplementing 197 So. 131, 
143 Fla. 544. 

§ 619 


Fla. Statutory taxing power is as 
potent as to taxing districts as it is to 
the state, counties, municipalities, un- 
less restrained by a paramount law. 
Const art. 9," $$" U-10, and $6>" as 
amended; art. 12; §§ 10, 11, 17.—Lee 
c ee Coast Line R. Co., 200 
oO. q 


§ 622 ; 

N.D. The statute declaring invalid 
taxes based on valuations in excess 
of full and true value of property 
does not afford relief from excessive 
taxation until assessment process has 
been completed and, therefore, does 
not violate constitutional provision re- 
quiring taxable property to be as- 
sessed in county, city, township, vil- 
lage or district in which it is situated. 
Laws 1939, ¢. 225; Const. § 179.— 
Werner v. Riebe, 296 N.W. 422; Vaa- 
gen v. Judt, 296 N.W. 519. 


§ 635 

Cal. The general principle “mobilia 
sequuntur personam” as applied to 
situs of intangible personalty for pur- 
poses of taxation has a_ well-estab- 
lished exception to the. effect that 
there may be a business situs of in- 
tangibles distinct from the domicile 
of the creditor.—Miller v. McColgan, 
110 P.2d 419. 


Fla. Where personalty is located in 
a state, the taxing situs of such per- 
sonalty may be regulated by statute 
when no other controlling law is vio- 
lated.—_Lee v. Atlantic Coast Line R. 
Co.;::200 So.! 71, 

N.J.Tax App. Where a person died 
a resident of the city of Jersey City, 
her personal estate was subject to 
personal property taxation in that 
district. N.J.S.A.  54:4-10.—MacPher- 
son y. Jersey City, 17 A.2d 804,:19 N. 
J.Mise. 139. i 


§ 641 
Ala, Where water craft, which were 
owned by foreign corporation, having 
its principal office in Birmingham, and 


ve 


1er, Di 
ever w 
rmingha 


Birmingham Division, county > 
sessor could not make an escape asse 
ment on water craft after the end of ta 
years of 1934 through 1938, 
for the City of Birmingham, v 
yearly assessment had been paid an 
allocated to school district outside su 
city, since city had no taxing int 
in water craft.—Pure Oil Co. v. State 
1 So.2d 648. TAL eae 


649 ! 

N.J.Tax App. A h 
company is not subject to assessme! 
under statute dealing with taxation 
of stock insurance companies, on its 
capital stock and accumulated | 
in a taxing district where it mai: 
no office as of the assessing date. 
J.S.A. 54 :4-22.—City of Newar 
Universal Ins, Co., 14 A.2d 549, 
J.Mise. 507. tee 

The elimination. of service offi 
a stock insurance company from a 
ing district, and. removal of i res 
tered office therefrom to anothe 
district completely, in good f: 
without reservation, was_effecti 
change the taxable situs of the ¢ 
stock and accumulated surplus of 
company, irrespective of intent 
taxation in the first taxing dist 
N.J.S.A. 54 :4-22.—City of Newark 
Universal Ins. Co., 14 A.2d 549, 18 | 
Misc. 507. : 


’ 


§ 662 : 
Fla, Statutes may provide th 
erty of railroad companies e 
into counties, municipalities, an: 
ing districts and personalty used 
railroad operation may _be valued on 
unit basis by a state official age 
taxation purposes, and such va 
may be apportioned to taxing units 
a mileage basis of tracts in the seve 
units, and values of personalt. 
in transportation over the lines i 
construction, maintenance, or oper. 


utes may provide, to secure a jus 
ation of all. property, 
by the state constitution. 
9, § 1.—Lee y. Atlantic Co 
Co.,5200) So. a. ; 


ne R. 
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§ 672 tr Sees 
Ala. Where water craft, which 
owned by foreign corporation, h 
its principal office in Birmingham, a1 
which were operated out of Birmingh 
port in the Bessemer Division of Jeffer- 
son County but never within the physi- 
cal limits of Birmingham, were improp 
erly returned for taxation to the Bir- 
mingham Division, county tax assess 
could not make an escape assessment 
on water craft after the end of ta 
years of 1934 through 1938, inclusive, 
for the City of Birmingham, where 
yearly assessment had been paid d 
allocated to school district outside ae 
city, since city had no taxing int 
in water craft.—Pure Oil Co. v. Stat 
So0.2d 648, 4 
§ 673 ; 


Ill. A levy of taxes is made by th 
body vested by law with the power an 
duty of ascertaining and fixing the sum 
of money necessary for its lawful pur- 
pose.—People ex rel. Toman y. Central 

laza Hotel Corporation, 30 N.H.2d 670, 
375 Ill. 114. f PY 

Ky. A lawful assessment of taxes 
cannot be made without an actual levy. 
City of Lexington vy. Security Trust — 
Co., 144 S.W.2d 524, 284 Ky. 282. 

Ohio App. A tax cannot be levied 
without express .authority of law.— 
Saul v. Williams County Board of Edu- 
Crt aa 29 N,E.2d 907, 65 Ohio App. 


Pa. A levy by proper legislative au- 
thorities is first step in taxation, and 
no taxes, can be assessed or collected 
until a legal levy is ordered by such 
authorities, and therefore, until such 
levy has been ordered, no taxes accrue. 
—Commonwealth vy. Chester County 
Light & Power Co., 14 A.2d 314, 339 
Pa. 97. 


©8674 


: § 674 ah, ‘ 
Ill. A limitation on a tax rate by the 
General Assembly is as valid. and bind- 
; ing as though fixed by the Constitution. 
People ex rel. Hartman v. Terminal 
a R. Ass’n of St. Louis, 30 N.H.2d 748, 
Peo stp 111.486: ; 
3 Iowa. The Legislature has the pow- 
er from time to time by general statute 
_ to change the method to be used by 
‘county auditors in computing tax 
‘rates——Cook y. Hannah, 297 N.W. 262. 
f § 675 


4281-4; 


§ 684 : 
_ NJ.Tax App. The statute dealing 
with moneys needed for state, state 
- gchool, and county purposes, apportion- 
ment of the amount of money tobe 
: raised in the various taxing districts 
for those purposes, and deductions from 
total valuations of each taxing district, 
does not provide for any period of limi- 
tations within which taxing districts 
are required to make application for de- 
- ductions on account of reductions in 
assessments, in the apportionment of 
county and state taxes due from munic- 
 jpalities. N.J.S.A. 54 :4-49.—Borough 
of Roseland vy. Essex County Board of 
" Taxation, 15 A.2d 765, 18 N.J.Misc. 
eG 13. : 
a Under statute dealing with moneys 
Bi needed for state, state school, and coun- 
ty purposes, apportionment of the 
amount of money to be raised in the 
at various taxing districts, and deductions 
from total valuations of each taxing 
district, an affirmative and mandatory 
- duty is placed on the county board of 
taxation to allow the credit specified in 
computing county and state taxes, if a 
proper case for a_ deduction arises. 
—  NJ.S.A. 54:4-49.—Borough of Rose- 
- Jand y. Essex County Board of Taxa- 
tion, 15 A.2d 765, 18 N.J.Misc. 613. 


Where borough paid county and state 
taxes for 1936 and 1937 on basis of an 
aggregate of ratables including valua- 
tions fixed by its assessor on public 
utility property for purposes of appor- 
tionment of gross receipts taxes, pay- 
able by public utilities, and thereafter, 
valuation of public utility property for 
those years was reduced by state tax 
commissioner in consequence of judg- 
ment of State Board of Tax Appeals 
on appeal from 1935 valuations of util- 
' ity property made by state tax com- 
i,’ missioner, borough was entitled to de- 
- duction under statute, by county board 

of taxation, of amount of reductions 
from total valuations of borough in a 
subsequent year, in apportionment of 
county, state, and state school taxes 
due from borough in subsequent year, 

» N.J.S.A. 54:4-49, 54:31-1 et seq., 54: 
32-1 et seq.—Borough of Roseland y. 
Hssex County Board of Taxation, 15 A. 

2d 765, 18 N.J.Misc. 613. 

Reductions in valuations of public 
utilities, valued for gross receipts tax 
apportionment purposes, are “ratables” 
within meaning of statute providing 
that county boards of taxation shall al- 
low deductions from the total “rata- 

. bles’? of taxing districts in the ap- 
portionment of county, state, and state 
school taxes, where the reductions are 

. in consequence of an appeal to the 
z State Board of Tax Appeals or to a 
; court. N.J.S.A. 54:4-49-—Borough of 
Roseland vy. Bssex County Board of 
Taxation, 15 A.2d 765, 18 N.J.Misc. 613. 
A reduction in assessments by the 
state tax commissioner, not in conse- 
quence of an appeal, is not properly a 
subject for deduction under statute 
dealing with moneys needed for state, 
state school, and county purposes, ap- 
portionment of the amount of money 
to be raised in the various taxing dis- 
tricts, and deductions from total valu- 


ie See 


PAX ATION 


iets 


_ations ‘ot each taxing district, in view 


of provision of the statute that reduc- 
tions should be made “in consequence 
of any appeal or appeals to the county 
board of taxation or to the State Board 
of Tax Appeals, or by reason of the de- 
cision of any court.” N.J.S.A. 54:4-49. 
—Borough of Roseland v. Essex Count, 
Board of Taxation, 15 A.2d 765,18 N.J. 
Mise. 613. 

Pa. A tax assessment is necessary 


in order to create and define-the liabil- - 


ity of a taxpayer for capital stock 
tax. 72 P.S. §§ 707, 801(d), .805(c), 
806, 1871(c).Commonwealth v. South- 
ern Pennsylvania Bus Co., 15 A.2d 375. 
339: (Pa. 521: : 

The legislative authority to prescribe 
the method for the assessment and col- 
lection of taxes is plenary and para- 
mount.—Commonwealth vy. Southern 
Pennsylvania Bus Co., 15 A.2d 375, 339 
Pa. 521. 

687 


§ 

Ill. The validity of a tax is deter- 
mined at the time of its levy.—People 
ex rel. Toman y. Central Plaza Hotel 
enc pation: 30 N.H.2d 670, 3875 Ill. 


Ill. The validity of a tax levy is to 
be determined as of time it was made, 
and General Assembly has no power to 
increase, by a validating act, any par- 
ticular tax levy after it has been made. 
—People ex rel: Birch v. Pennsylvania 
RixCo.j §308iN.Hi2d 739, 375 IT. 8bz 

Ky. Taxes should be levied and 
collected in strict accord with constitu- 
tional provisions and arguments. of 
convenience should not be permitted to 
override the constitution.—City of 
Louisville v. Avtna Fire Ins. Co., 143 
S.W.2d 1074, 284 Ky. 154, 

§ 693 

Ill. The object in requiring separate 
statement of purposes for which taxes 
are levied is to give taxpayer informa- 
tion and opportunity, if he desires it, 
to object to unjust and ‘illegal levies 
and assessments.—People ex rel. Toman 
Fe PU Estate, 33 N.H.2d 202, 376 Ill. 


§ 694 

Iu. The maximum rate authorized at 
the time a tax is levied by the tax 
board controls over a rate that may be 
permitted or authorized at some subse- 
quent date.—People ex rel. Burkholder 
v. Peoria & HB. Ry. Co., 30 N.E.2d 651, 
375 Ill. 197. 

Okl. The Court of Tax Review does 
not have jurisdi-tion to determine le- 
gality of application of tax levy to 
specific property or to review acts of 
excise board as to valuation of proper- 
ties, where levy made thereon is a legal 
levy. 68 OkI.St.Ann, § 332.—Texas-Em- 
pire Pipe Line Co. v. Tulsa County 
Excise Board, 104 P.2d 441. 

Okl. Where an inquiry concerns the 
proper amount of a tax levy, a pur- 
ported transfer of funds without au- 
thority of law may in a proper case 
be treated as void by the authorities 
officially concerned with determining 
the proper rate of levy, and the funds 
should be treated as remaining where 
they lawfully belong unless they have 
passed beyond the control of the offi- 
cials intrusted with their care and le- 
gal application.—Okmulgee County BPx- 
cise Board v. Consolidated Pipe Line 
Con 1132.20 989. 

W.Va. In order to exercise its statu- 
tory jurisdiction to reverse an order 
for a tax levy, circuit court must go 
further than merely enter an order con- 
taining the statement that a writ of 
supersedeas is ‘allowed on said _ peti- 
tion’, and must actually issue the writ 
in order to conform to meaning of the 
word “‘supersedeas” as used in the stat- 
ute providing that court “may allow a 
writ of supersedeas’”. Acts 1933, 
Ex.Sess., c. 67, § 22.—Norfolk & W. 
Ry. Co. v. Mingo County Court, 15 S. 
H.2d 574, 

In conferring upon 24 persons the 
power to question validity of tax lev- 
jies-but not to question a part only 
thereof, legislative purpose was to sum- 
marily suspend effectiveness of the 
levy until circuit court, and on review 
the,Supreme Court of Appeals should 
have opportunity to pass upon legality 


of the Acts_ 
hes 67,0 §) lk & ; 
Mingo County Court, 15 S.H.2d rs 
_ The statute governing reversal of tax 
levy by circuit court should be strict- 
ly construed, particularly with refer- 
ence to meaning of ‘writ of superse- 
deas’”’ in provision that court “may al- 
low a writ of supersedeas’’, as confer- 
ring a special, statutory and limited 
jurisdiction which may be exercised in 
term or vacation, without the formality 
of maturing the proceeding before final 
disposition. Acts 1933; 2d Hx.Sess., c¢. 
67, 22.—Norfolk &.W. Ry. Co. v. 
Mingo County Court, 15 S.H.2d 574. 
In a summary statutory proceeding 
to question the validity of a tax levy, 
actual issuance of writ of supersedeas 
is a “condition precedent” to acquisi- 
tion of jurisdiction by reviewing court, 
entire levy must be suspended, and a 
separate part of it cannot be questioned 
because -an error affects the whole. 
Acts 1933, 2d Ex.Sess., ¢..-67;§ 22:— 
Norfolk & W. Ry. Co. v. Mingo Coun- 
ty Court, 15 S.H.2d 574. 

The statute granting fiscal bodies the 
right to enter a different order of levy 
after the awarding of supersedeas in 
proceedings to review the levy mani- 
fests intent to procure promptness and 
a speedy remedy. Acts 1933, 2d Ex. 
Sess., ¢.. 67, ‘§ 22.—Norfolk & W. Ry. 
oo v. Mingo County Court, 15 8.BH.2d 
In proceeding to review tax levy, it 
is duty of circuit court to point out 
any errors and defects in order of fis- 
cal body and to direct that body to 
enter a levy order free from specified 
defects, and circuit judge may not ob- 
tain jurisdiction which controls valid- 
ity of a levy order and at the same 
time permit such. order to remain ef- 
fective until the contrary is shown of 
record. Acts 1933, 2d *Ex.Sess., ec. 67, 
§ 22.—Norfolk & W. Ry. Co. v. Mingo 
County Court, 15 S.H.2d 574. 


§ 700 

Tex.Civ.App. Statutory presumption 
of a valid levy and assessment of taxes 
arising from introduction of delinquent 
tax records and delinquent tax lists 
presupposes that the capacity to levy 
and assess taxes has been acquired as 
a result of the necessary election, and 
that all steps essential to the validity 
of the levy had been taken. Vernon’s 
Ann.Civ.St. arts. 7326, 7336.—Corbett v. 
State, 153 S.W.2d 664, error refused. 

j § 712 

Fla. County tax assessors are re- 
quired to assess property made subject 
to taxation by law, including realty 
and personalty values reported to them 
by the State Comptroller for complete 
assessment, and it is the duty of the 
tax collector to collect all taxes as- 
sessed, but in practice railroad taxes 
are collected by the State Comptroller, 
and valuation and allocations by the 
State Comptroller are a part of the as- 
sessments. Comp.Gen.Laws 1927, 
960.—Lee v. Atlantic Coast Line R. Co., 
200 So. 71. 

Ky. County tax commissioners are 
“state officers” serving both the com- 
monwealth and their respective coun- 
ties. Ky.St. § 4042a-1; Const. §§ 99, 
104.—Talbott y. Burke, 152 S.W.2d 586, 
287 Ky. 287, 

Tex.Civ.App. Where plaintiff, in 
consideration of 33144 per cent. of all 
delinquent taxes collected for the peri- 
od from 1885 to February 1, 1929, 
agreed to install a complete plat book 
system for county and to build cer- 
tain maps, and contract provided that 
work was to be completed within 18 
months, and all suits were to be prose- 
cuted to final judgment within 3 years 
after expiration of 18 months, and that 
plaintiff’s interests not included within 
such period should be forfeited, and 
contract was not approved by comp- 
troller nor Attorney General, effort to 
waive time of performance or renew 
obligation after its expiration was 
void. Vernon’s Ann.Civ.St. arts. 5527, 
7264a, 7335a.—Mills-Dewitt Co. vy, Bra- 
zoria County, 142 S.W.2d 916, error 
refused. 


4 728 , 
Ariz, In the absence of specific con- 


_Stitutional provisions the power of the 
state 1 gislature in regard to taxation 
is practically plenary, subject to lim- 
citations that those in like circumstances 
shall bear like burdens, and that a 
reasonable opportunity shall be given 
to the citizen to be heard at every step 
imposing tax burden upon him or his 
property.—Consolidated Motors 

Skousen, 109 P.2d 41, 132 A.L.R. 104 
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Cal.App. The county assessor had 
duty of assessing all taxable property 
in county and hence was required to 
assess whatever interest grantor owned 
in, oil rights in lands conveyed, and a 
mistake in name of person to whom 
oil rights were assessed would not in- 
validate their assessment. Political 
Code, §§ 3628, 3629.—McCracken v. 
Hummel, 110 P.2d 700. 

Conn. Before the action of the Ad- 
ministrator of Unemployment Compen- 
sation Act in assessing contributions 
from an employer can become final and 
irrevocable, party affected must have 
opportunity of a full and fair hearing 
after due notice, and nature of hearing 
upon appeal depends upon nature of 
hearing required by law. Gen.St.Supp. 
1937, § 814d(f).—Beaverdale Memorial 
Park y. Danaher, 15 A.2d 17, 127 
Conn. 175. 


Ii. County assessor has authority 
to assess only tangible property of 
public utilities, and the intangibles of 
utilities are assessable only by_ the 
State Tax Commission.—People v. Com- 
monwealth Hdison Co., 32 N.H.2d 902, 
S16, TIL 70% 


§ 734 
Fla, Statutes may provide that prop- 
erty of railroad companies extending 
into counties, municipalities, and tax- 
ing districts and personalty used in 


v. 
0. 


railroad operation may be valued on a - 


unit basis by a state official agency for 
taxation purposes, and such valuation 
may be apportioned to taxing units on 
a mileage basis of tracks in the sev- 
eral units, and values of personalty 
used in transportation over the lines 
or for construction, maintenanee, or op- 
erating purposes, may be apportioned 
among taxing units as a part of assess- 
ment on track mileage or otherwise as 
statutes may provide, to secure a just 
valuation of all property, as command- 
ed by the state constitution. Const. 
art. 9, § 1—Lee v. Atlantic Coast Line 
RCo..." 200 80,7 v1 

Mo. The county court is not au- 
thorized to levy taxes upon distributa- 
ble property of railroads until the 
valuation thereof, as equalized and ad- 
justed by the State Board of Equaliza- 
tion, has been certified to it, and may 
then levy for municipal townships, 
cities, and other local subdivisions only 
as by the statutes provided. Mo.St. 
Ann. §§ 10011-10051, pp. 8030-8051.— 
State ex rel. Halferty v. Kansas City 
Power & Light Co., 145 S.W.2d 116. 

Wash. The word “used” in statutory 
definitions of railroad companies’ “op- 
erating property” and “non-operating 
property” for tax assessment purposes 
as property used and not used in con- 
duct of companies’ operations does not 
refer only to property actually used 
by such companies, regardless of time, 
method or purpose of its acquisition or 
manner in which it is held, but word 
is employed in its adjective or descrip- 
tive sense, referring to present nature 
or character of thing as determined by 
customary, frequentative use of similar 
things, rather than in its past parti- 
cipial sense, referring to actual use of 
specific thing or things in_the past. 
Rem.Rev.Stat. § 11156—1(17, 138).— 
Smith v. Northern Pac. Ry. Co., 110 P. 
2d 851. . 

The statute requiring tax assessment 
of railroad companies’ operating prop- 
erty by State Tax Commission and 
assessment, of their nonoperating prop- 
erty by county assessors contemplates 
that property held and made available 
by railroad company for customary 
railroad use and reasonably necessary 
for efficient operation of railroad be 
considered “operating property” and 
that property not so held, made, avail- 


operating property”. 


able, and necessary -be considered ‘‘non- 
Rem.Rey.Stat. § 


11156—1(17, 18), 11156—2, 11156—7, 


11156—17.—Smith vy. Northern Pac. Ry... 


Co., 110 P.2d 851. 

The State Tax Commission’s deter- 
mination of what is railroad company’s 
“operating property’ and “non-operat- 
ing property” for tax assessment pur- 
poses is controlling, in absence of fraud 
or arbitrary or capricious action. Rem. 
Rev.Stat., § 11156—2.—Smith v. North- 
ern Pac. Ry, Co., 110 P.2d 851. 

The State Tax Commission’s classifi- 
cation of materials, supplies, shop ma- 
chinery, tools and equipment, acquired 
by railroad company for operation, 
maintenance and repair of its interstate 
railroad in state, and held in storage 
exclusively in anticipation and with 
imtention of subsequently installing it 
as part of railroad or utilizing it in 
maintenance and operation thereof, as 
“operating property’, subject to assess- 
ment for taxation by such commission, 
rather than “non-operating property”, 
assessable by county assessors, is con- 
trolling, in absence of showing that 
commission exceeded its jurisdiction, 
perpetrated fraud on county, or pro- 
ceeded in arbitrary or capricious man- 
ner. Rem.Rev.Stat. §§ 11156—1(17, 18), 
11156—2, 11156—7, 11156—17, 10345- 
10347; Interstate Commerce Act § 1(4, 
11), 49 U.S.C.A. § 1(4, 11)—Smith v. 
Northern Pac. Ry. Co., 110 P.2d 851. 


§ 743 

Ky. Under statute allowing $6,000 
a month for necessary office expenses 
to tax commissioner in counties contain- 
ing first-class cities, the sum of $6,000 
is an ‘advancement” to be deducted 
from tutal amount found to be due 
the tax commissioner when yearly set- 
tlements are made, and is payable by 
treasurer on warrants of department 
of finance on the first of each calen- 
dar month, Ky.St.Supp.1940, § 4072.— 
Talbott v. Burke, 152 S.W.2d 586, 287 
Ky. 187. 

The purpose of statute allowing $6,- 
000 a month for necessary office ex- 
penses to tax commissioner in counties 
containing first-class cities, was to de- 
fine the method and time of payment 
of expenses of office of tax commis- 
sioner of such counties different from 
that laid down for other such officers, 
and statute did not undertake to 
change the compensation or expenses 
theretofore allowed. Ky.St.Supp.1940, 
§ 4072.—Talbott v. Burke, 152 S.W.2d 
586, 287 Ky. 187. 

In enacting statute fixing compensa- 
tion of county tax commissioners, Leg- 
islature intended that compensation 
should be paid, and Legislature had 
duty to provide sufficient funds with 
which to pay commissioners as_ long 
as statute remained the law and the 
services were rendered, and mere fail- 
ure of Legislature to provide enough 
in the budget appropriations. to cover 
payment of commissioners did not im- 
pliedly effect a repeal of statute. Ky. 
St. § 4042a-8—Talbott v. Burke, 152 
S.W.2d 586, 287 Ky. 187. ( 

Okl. That part of statute relating to 
appointment of deputies by county as- 
sessors in counties having not less than 
42,700 and not more than 43,000 popu- 
lation, which provides that the first 
deputy shall receive a salary of $125 
per month and-the second deputy a sal- 
ary of $110 per month with approval of 
board of county commissioners, fixes 
the maximum salary that can be paid 
such deputies, but salaries may be fixed 
by board of county commissioners in a 
lesser amount than fixed maximums. 
19 Ok1.St.Ann.Appendix.—Board of 
Com’rs of LeFlore County v. Babb, 112 
P.2d 1085. ' 

Where appointment of a first deputy 
county assessor for LeFlore county was 
silent as to salary to be received but 
provided that salary should be governed 
by estimate of board of county commis- 
sioners and appropriation made there- 
after by excise board, and commission- 
ers did not formally fix salary, actions 
by boards in making estimates and ap- 
propriations in such amount that dep- 
uty’s proportionate part of money ap- 
propriated for deputies in assessor’s of- 


ee er ee 
ie 54 Vy 
_ fice was $100 per month were a ‘“‘fixa- 
tion’”’ of deputy’s salary by board of ~ 
county commissioners at a lesser 
amount than maximum fixed by statute, — 
and hence deputy could not recover dif- 
ference between $100 and $125 per 
month from the board, especially where 
deputy had received and accepted $100 — 
per month while in office. 19 OkI.St. 
Ann.Appendix.—Board of Com’rs of Le- 
Flore County v. Babb, 112 P.2d 1085. 


The statute respecting salary of depu- ° 
ty county assessors in counties having 


not less than 41,000 and not more than _ 
43,000 population is only applicable in — 
LeFlore county after appointment of 
the two deputies referred to in statute 
respecting appointment and salaries of 
deputy assessors in counties having not 
less than 42,700 and not more than 
43,000 population and a finding by 
board of county commissioners that an 
additional deputy is necessary. 19 Okl. 
St/Ann.Appendix.—Board of Com’rs of 


he 


aa a an} 


ed County v. Babb, 112 P.2d 
Pa.Com.Pl. Where an assessor * 


brings an action at law against the 
county for payment for services ren- 
dered in making the assessment, his — 
Statement of Claim is insufficient which 


should be alleged relative to the days 
for which compensation is asked from 
which or upon which a conclusion — 
might be based or naturally follow that 
he was at such time actually and nec- 
essarily employed in making the as- 
sessment.—Ness v. Pike County, 2 Mon-— ag 
roe L.R. 96. bee Oe ne 
§ 746 pe. 
D.C.Cal. In action in three-judge — 
court to enjoin enforcement of state 
bank and corporation franchise tax f 
statute against foreign corporation, 
and to enjoin compliance with such 
statute by corporate officers, where i 
facts showed that additional tax could 
not be lawfully assessed against the © 
corporation for particular years, it was Be 
presumed that no such assessment was 
made or proposed. Gen.Laws Supp.Cal. | ¥ 
1939, Act 8488, § 4.—Birch v. McCol- 
gan, 39 F.Supp. 358. Me is 
Cal.App. ‘The presumed validity of a 


State Board of Equalization’s assess- 
ment of telephone company’s property — 


could not be overcome by -evidence, bape 


based upon county assessor’s records 
rosung to valuation of company’s re- — 
alty, that if county had been author- 
ized to make assessment, telephone — 
company’s property would have been 
assessed at a much lower figure, Const. — 
art. 13, § 14.—Southern California Tele- | 
phone Co. v. Los Angeles County, 113 
P.2d 773. 

Where State Board of Equalization 
under constitutional amendment was 
required to assess property of public 
utilities, evidence, based upon records 
in county assessor’s office relating to ‘ 
value of telephone company’s realty, 
that board’s first assessment of tele- 
phone company’s property under con- 
stitutional amendment was much high- 
er than county’s assessment would 
have been if county had been author-- 
ized to make assessment, was insuffi- : 
cient to establish that board’s assess- j 
ment was fraudulent. Const. art. 13, § 
14.—Southern California Telephone Co. 

v. Los Angeles County, 113 P.2d 773. 

Where constitutional amendment re- 
quired State Board of Bqualization to 
assess all public utility property, it 
was to be expected that the central as- 
sessment might be different from val- 
ues of local assessor, and therefore 
board’s assessment of telephone com- 
pany’s property could not be im- 
peached by evidence, based upon reec- 
ords in county assessor’s office relating 
to valuation of company’s realty, that 
property would have been assessed at 
a much lower figure if assessment had 
been made by county. Const. art. 13, 

§ 14—Southern California Telephone 
Co. v. Los Angeles County, 113 P.2d 
773. 

Where constitutional amendment re- 
quired State Board of Hqualization to 
assess all public utility property, un- 
just and willful discrimination upon 
part of board in assessment of prop- 


—-§ 746 Fi 


erty of telephone company could not. 


be established by singling out an as- 
sessment made in one county only as 
basis for comparison, but could be es- 
tablished only by showing that assess- 
ment was based upon a percentage of 
value grossly exceeding percentage of 
value for which common property 
throughout the state was assessed for 
general purposes of taxation. Const. 
Parte 3; 14.—Southern California 
' elephone Co. v. Los Angeles County, 


Neh SP 2a) '773: 
eS presumption of official 
- regularity applies to all of acts of as- 
sessor in fixing valuation of realty for 
purposes of assessment.—City and 
: Poca tot Denver v. Lewin, 105 P.2d 
Sah *. 
a Til. The law presumes that in fixing 
value of property taxing authorities 
have properly discharged their duties 
a} and that the tax is just.—People ex rel. 
oman vy. Marine Trust Co., 31 N.H.2d 
933, 375 Ill. 488. 
- fil, Fraud in assessing property for 
_ taxation cannot be presumed, but must 
be proved by sufficient evidence, and 
the fact of overvaluation is not neces- 


Commonwealth Edison Co., 32 N.B.2d 

“902, 376 Ill. 70. ; 

- Tewa. An assessor’s valuation placed 

upon building is presumed to be just 

and equitable, and the presumption is 
not one of law, but is one of fact and 
may be rebutted and overcome by evi- 

- dence.—Yeoman Mut. Life Ins. Co. v. 
State Board of Assessment and Review, 

294° N,W.' 330. 

The burden of proof rests upon the 
_ person complaining of an assessment. 

Code 1935, § 7109.—Yeoman Mut. Life 

- Ins. Co. yv. State Board of Assessment 
and Review, 294 N.W. 330. 

'. NJ. Lacking contradictory _ testi- 

mony, the presumption is that tax as- 

‘sessment was correctly made.—Clinton 
Trust Co. v. State Board of Tax Ap- 

peals, 15 A.2d 605, 125 N.J.L. 275, af- 

firming 11 A.2d 369, 124-N.J.L. 245. 

_N.J.Sup. A tax assessment made by 

the proper authority is» presumed to 

be correct. N.J.S.A. 54:4-36.—Colonial 
| Life Ins. Co. of America v. State Board 

of Tax Appeals, 17 A.2d 474, 125 N. 

eS PRG 

N.J.Sup. A presumption exists in fa- 
vor of the guentun of a tax assess- 
ment as made by the local authority, 

y and the onus of proof of an excessive 
__-yaluation is on the landowner.—City 

Holding Co. v. State Board of Tax 
| Appeals, 21°A.2d 289, 127 N.J.L. 168. 

_ N.Y.Sup. The presumption of cor- 

-rectness attaches to the determination 

of the tax commissioners in assessing 
property for taxationPeople ex. rel. 

_ Forty-Second Street Bldg. Corporation 

‘ v. Miller, 22 N.Y.S.2d 256, 174 Mise. 
812, affirmed 22 N.Y.S.2d 195, reargu- 

ment denied 22 N.Y.S.2d 928. 

_ N.D. Valuation of railroad’s’ prop- 
erties by the State Board of Equaliza- 
tion is presumed to have been honestly 

made in conformity to law, and that 

presumption is conclusive, unless it is 
shown by clear and convincing proof 
that in making its determination the 
board was actuated by fraudulent pur- 
pose, or that the board acted in such 
| illegal, wrongful, arbitrary or. capri- 

cious manner as to constitute a fraud in 
j law, or an act in excess of the board’s 
¢ jurisdiction. Const. § 179.—Northern 

5 ac. Ry. Co. v. State, 299 N.W. 696. 


- Tex.Civ.App. Statutory presumption 
< of a yalid levy and assessment of taxes 
: arising from introduction of delinquent 
i tax records and delinquent tax lists 
i presupposes that the capacity to levy 
we and assess taxes has been acquired as 
a result of the necessary election, and 
y that all steps essential to the validity 

} of the levy had been taken. Vernon’s 
Ann.Civ.St. arts. 7326, 7336.—Corbett 
v. State, 153 S.W.2d 664, error refused. 

Wa. There is a clear presumption in 
favor of assessments as made, and 
burden is upon those seeking relief to 
show that value as fixed is excessive 
or out of proportion to other like sur- 
rounding property.—Washington Coun- 
ty Nat. Bank y. Washington County, 10 
§$.H.2d 615. 


b 


sarily evidence of fraud.—People v.. 


fe 4 

Wis. The D 
property for purposes of taxation is 
prima facie correct, and such valua- 
tion will not’ be changed or set aside 
where there is evidence to sustain it. 
—State ex rel. First & Lumbermen’s 
Nat. Bank of Chippewa Falls v. Board 
of Review of City of Chippewa Falls, 
296 N.W. 614, 237: Wis. 306 
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C.C.A.8.C, In South Carolina, state, 
county and city taxes and paving assess- 
ments made by city are assessed against 
specific property and become liens upon 
it. Code S8.C.1932, §§ 2569, 2571, 7376, 
7470.—U. S. v. City of Greenville, 118 
F.2d 963, reversing U. S. v. Woodside, 
34 E.Supp. 281. 

Ala. An assessment is an indispen- 
sable prerequisite to the validity of a 
tax against any individual, and with- 
out a valid assessment there can be 
no lawful attempt to collect the tax 
or to enforce it against any specific 
property,—Gray v. State, 2 So.2d 781. 

Mo. A tax cannot be lawfully collect- 
ed until there is a lawful assessment, 
and there can be no lawful assessment 
except in the manner prescribed by 
law.—State ex rel. Halferty v. Kansas 
Gib Power & Light Co., 145 S.W.2d 
Z 


An “assessment” consists of the two 
processes of listing persons and proper- 
ty to be taxed, and of estimating the 
sums which are to be the guide in-ap- 
portionment of the tax between them, 
and designation of the person or things 
which shall be subject of taxation and 


‘the apportionment of taxation among 


such persons or things in the ratio pre- 
scribed by law, and the procedure on 
the part of the officials by which prop- 
erty is listed, valued, and finally pro 
rata declared, and not merely the valu- 
ation of the property for taxation, but 


the whole statutory mode of imposing ~ 


the tax, embracing all proceedings for 
raising money by exercise of power 
of taxation from their inception to their 
eonclusion.—State ex rel. Halferty v. 
Kansas City Power & Light Co., 145 
S.W.2d 116. 
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Fla. The amended statute, providing 
that for purpose of taxation the value 
of locomotives and other cars and ap- 
purtenances shall: be apportioned by 
the State Comptroller pro rata to each 
mile of tracks, was not required to 
repeat the classes of personalty men- 
tioned in the statute in requiring ap- 
portionment to be reported to county 
tax assessors for actual assessment on 
state, county, and district tax assess- 
ment rolls, since statutes are not: re- 
quired to be verbally perfect, if, as 
judicially interpreted, they sufliciently 
express the legislative intent. Comp. 
Gen.Laws 1927, § 960.—Lee v. Atlantic 
Coast Line R. Co., 200 So. 71. 


Ga.App.- Where by statutory amend- 
ment effective January 1, 1938, former 
prohibition against deducting, in com- 
puting income subject to state tax, fed- 
eral income taxes, was removed and it 
was provided that the taxpayer may on- 
ly deduct amount of federal net income 
taxes due and actually paid during the 
immediate preceding taxable year, tax- 
payer, in computing state income tax 
payable in 1938 was authorized to de- 
duct from his gross income in 1937 the 
amount of federal net income taxes paid 
by him in 1937. Code 19338, §§ 92-3002 
(k), 92-8109(c), and subd. (c), as in- 
serted by Laws 1937-38, Ex.Sess., p. 
154, § 7.—Fulenwider v. Forrester, 14 
$.E.2d 173, 64 Ga.App. 756. 

Iowa. Statutes providing for assess- 
ment of omitted properties by county 
treasurer and providing that on failure 
to pay assessment within 30 days, with 
interest, treasurer shall sue to recover 
amount of. assessment, were not re- 
pealed by statute creating State Board 
of Assessment and Review. Codes 1924 
and 1927, §§ 7155, 7156; Acts 43rd 
Gen.Assem. c, 205.—Buser v. Kriech- 
baum, 295 N.W. 455. : 

Ky. Where statute allowing $6,000 
a month for necessary office expenses 
to tax commissioner in counties con- 
taining first-class cities, and providing 
for repeal of all conflicting laws, went 


ay r. 


-assessor’s valuation of 


‘into effect June 12, 15 
act went into effeet on | 8 
1940, any conflict in budget 4 
respect to allowance was repealed. Ky. 
St.Supp.1940, § 4072; Acts 1940, c. 16. 
—albott y. Burke, 152 S.W.2d 586, 
287 Ky. 187. rs ee 

N.D. The statute declaring invalid 
taxes based on valuations in excess of 
full and true value of property did not 
conflict with, repeal or modify initiated 
measure requiring county auditor to 
make computations necessary to reduce 
assessed value of property to 50 per 
cent., but merely afforded taxpayers re- 
lief from excessive valuations. Laws 
1939, ce. 225; Initiated Measure, Laws 
1933, p. 493—Werner v. Riebe, 296 
N.W. 422. 
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Iowa. The statute providing that as- 
sessment of taxes on realty shall con- 
tinue for four years refers only to as- 
sessments by local tax collectors, and 
does not apply to the state tax com- 
mission, and tax commission is empow- 
ered by statute at any time to equalize 
valuations by raising them so as to 
make them correspond with actual 
value of taxable property. Code 1939, 
§ 6943.026, subds. 1, 9, 10, and § 6959. 
—Pierce v. Green, 294 N.W. 2387. 
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iil. The purpose of the schedule pre- 
scribed by State Tax Commission is to 
afford a listing of various kinds of per- 
sonal property, each under its correct 
designation, that the taxpayer may 
know on what his taxes are to be paid. 
—People v. McGraw Electric Co., 30 
N.E.2d 903, 375 Ill, 241. 

Jowa. Under statutes, every prop- 
erty owner must assist assessor in 
properly listing all of his property for 
taxation, and if assessor fails to get 

roperty entered on his assessment roll 

efore turning it in, it is owner’s duty 
to go to county auditor or county 
treasurer and have his property entered 
on proper record and have property as- 
sessed and pay taxes thereon, and if 
there are any discrepancies in descrip- 
tions, the law provides a way. for cor- 
recting them at any time before tax is 
paid. Code 1931, §§ 6956, 7106, 7107, 
7159.—Read v. Schulmeister, 295 .N.W. 


Mass, Property listed by taxpayer 
for taxation must be itemized in such 
detail as will reasonably convey to the 
assessors a fair understanding of its 
nature and extent, since the purpose 
of property list is to apprise the as- 
sessors of the character and quantity 
of taxable personal property owned by 
the taxpayer. G.L.(Ter.Ed.) c. 58, § 
5; c. 59, § 35, and § 29, as added by 
$t.1933, ¢. 254, 34.—Assessors of 
Quincy v. Boston Consol. Gas Co., 34 
N.E.2d 6238, 309 Mass. 60. 


A statement of values is not essen- 
tial to validity of list of taxpayer’s tax- 
able personal property. G.L.(Ter.Ed.) 
e@,58,),8 53) c., 59, $35, and §.29)-as 
added by. St.1933, c. 254, § 34.—Asses- 
sors of Quincy vy. Boston Consol. Gas 
Co., 34 N.E.2d 623, 309 Mass. 60. 

In absence of statute requiring tax- 
payer’s list of taxable personal prop- 
erty to contain statement of values, 
an administrative officer under’ the 
guise of furnishing appropriate form 
of a list cannot impose upon taxpay- 
er an obligation, in addition to that 
required by the statute, to set forth 
his valuation of his property. G.L. 
(Ter.Hid.) ¢. 68,°§$° 5; c. 59, $935) and 
§ 29, as added by St.1933, ¢. 254, § 
34.—Assessors of Quincy y. Boston 
Consol. Gas Co., 34 N.H.2d 623, 309 
Mass. 60. 

Ohio App. In statute requiring own- 
er to return for taxation all taxable 
property excepting that required to be 
returned for him by a fiduciary, the 
provision that ‘such statute shall not 
be so construed as to authorize any 
person to omit from his return other 
taxable property owned or held for his 
benefit by a nonresident fiduciary ap- - 
plies to “other taxable property” and 
not to “investments” as designated by 
the statute. Gen.Code, §§ 5323, 5370.— 
Shinnick v. Dunn, 35 N.B.2d 7838. 

Where a contract made for the ben- 


on, and sta ry excep 
recting return of taxable property to 
be made by fiduciary in certain cases 
were not applicable, beneficiary was re- 
quired to make returns for taxation of 
such investments held in trust for her 
benefit. Gen.Code, §§ 5323, 5370.— 
Shinnick vy. Dunn, 35 N.B.2d 783. 
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Cal. Where dealer filed statement 
with assessor without segregating 
property held on consignment from 
merchandise owned by dealer, assessor 
was not required to comply with deal- 
er’s request, made long after the state- 
ment was filed, to assess’ the consigned 
property to dealer as bailee for vari- 
ous owners and to record assessment 
of property separately from property 
owned by dealer, and the failure to 
make the assessment in accordance 
with the request, which was not made 
under oath, did not affect validity of 
assessment, Pol.Code, §§ 3628, 3629, 
3639.—S. & G. Gump Co. v. City and 
began of San Francisco, 114. P.2d 
346. 


Mass. Taxpayer’s list of taxable 
ersonal property is to be taken as 
tue by the assessors except as to 
valuation, unless the person making 
the list refuses to answer under oath 
inquiries relative to the nature and 
amount of his property. G.L.(Ter.Ed.) 
ce, 58, § 5; ¢@. 59, § 35, and § 29, as 
added by St.1938, ec. 254, § 34.—As- 
sessors of Quincy vy. Boston ‘Consol. 
Gas Co., 34 p aaest? 309 Mass. 60. 


§ 

Il. Where only information avail- 
able to county assessor in determining 
for purpose of 1937 personal property 
taxation, value of corporate stock of 
corporation which kept no books and 
filed no schedules, and the stock of 
which had no market value, was cor- 
poration’s 1935 income tax return, ac- 
tion of county assessor in capitalizing 
income at 10 per cent., taking book 
value of corporation at amount of total 
capital and surplus as of December 31, 
1935, as shown by the income tax re- 
turn, and adding sums together and 
dividing result by 2, to arrive at aver- 
age value, and in assessing such in- 
tangible property at 20 per cent. of 
its ascertained value, equalizing at 
uniform rate of 37 per cent. and add- 
ing 50 per cent. statutory penalty, to 
produce total assessed valuation upon 
which tax was based, was proper, in 
absence of proof of fraud. Smith-Hurd 
Stats. ec, 120, §§ 339, 340.—People v. 
Pioneer Tailoring Co., 29 N.H.2d 100. 
374 1.191. 

La.App. The law does not require 
the assessor, as a condition to a valid 
tax. assessment, to make search dehors 
the official records to ascertain who 
might or might not claim to own or to 
have an interest in a given parcel of 
land.—Gilmer v. Stinson, 197 So. 299. 


N.Y.App.Div. Where there was no 
evidence that employer failed to file a 
report for purpose of determining 
the amount of his contribution due 
under Unemployment Insurance Law, 
or that such report had been filed but 
was incorrect and insufficient, there 
was no authority for making of deter- 
mination under statute giving author- 
ity to commissioner to make determina- 
tion of amount of contribution due 
from employer which failed to file re- 
port, or which failed to correct an in- 
correct report. Labor Law, § 523, 
subd. 1(a).—In re Electrolux Corpora- 


Mea 26 N.Y.S.2d 164, 261 App.Div. 
487. 
§ 776 
Cal.App. An estate of lessee created 


by oil lease for indefinite period may 
be assessed for taxation separately 
from balance of the fee. Political Code, 
§§ 3628, 3629.—McCracken v. Hummel, 
110 PR.2d 700. 

Fla. Stocks of merchandise. and 
trade conveniences, such as showcases, 
scales and other appliances ordinarily 
used in the conduct of a mercantile 
business in stores, may be assessed; in 
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- quires and puts into his place of b 


tr. 1e quoted p 
all chattels which th 


ness for use in his trade or for pur- 
pose of sale—Warren Co. v. Howell, 
3 So.2d 167. 3 } 
'‘Ga.App. The value of property for 
purpose of taxation’ must, be ascer- 
tained by legally constituted authorities 
set up and established for that purpose, 
and an assessment made by such au- 
thorities in manner provided by law, in 
absence of fraud or collusion, is final 
and conclusive upon the question of 
value as a basis for taxation for the 
time being. Code 1933, § 92-6912.— 
Montgomery v. Gullatt, 10 S.H.2d 298, 
62 Ga.App. 844, transferred 5 S.H.2d 
657, 189 Ga. 208. 

N.J. Buildings on leased land are 
assessable against the owner of the 
fee,-and his interest therein may be sold 
because of the nonpayment of such 
taxes.—Becker y. Mayor & Council of 
Borough of Little Ferry, 19 A.2d 657, 
126 N.J.L. 338, affirming 14 A.2d 493, 
125 Ni, L. 141. ed 


§ 

Towa. Failure of county auditor, in 
making up tax list, to apply tax rates 
to each separate valuation of each sepa- 
rate tract of realty, instead of apply- 
ing rate to aggregate valuation of sepa- 
rate tracts, does not render assessment 
void, if, from description of properties 
and separate valuations placed thereon, 
amount of the tax of separate tract 
could be ascertained by applying the 
tax rate thereto so as to enable tax- 
payer to pay taxes upon each such 
separate tract or to redeem such sepa- 
rate tract in event of a tax sale. Code 
1931, §§ 7109, 7111, 7145 to 7147, 7149. 
—Read v. Schulmeister, 295 N.W. 169. 

Mass. Contiguous parcels of land, 


though divided upon a plan for pur- 


poses of sale, may be assessed as a 
unit.—Town of Franklin v. Metcalfe, 30 
N.E.2d 262. 

Proof that two parcels of land owned 
by same persons were assessed as a 
unit did not show that assessment was 
illegal, where there was nothing in rec- 
ord to show that parcels were _ not 
contiguous.—Town of Franklin v. Met- 
calfe, 30 N.E.2d 262. 
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Colo. In fixing valuation of proper- 
ty, a board of assessors and the as- 
sessor may take into consideration 
their own knowledge and information 
acquired by their investigations, and 
may compare value of the property 
with other property of same character 
so as to form an honest judgment as 
to value to be fixed.—City and County 
of Denver v. Lewin, 105 P.2d 854. 


The Legislature may determine meth- 
od or manner in which different forms 
of property may be valued for taxa- 
tion, and method prescribed by it must 
be followed, unless shown to be im- 
possible or impracticable in the par- 
ticular case.—City and County of Den- 
ver vy. Lewin, 105 P.2d 854 

Although a tax assessor has a wide 
discretion in valuing property, and an 
error or mistake on his part is imma- 
terial where it does not result in an 
excessive or discriminatory valuation, 
neyertheless he must exercise his dis- 
cretion prudently, and make valuations 
which are not arbitrary, but are fair 
and impartial, and the result of honest 
judgment, rather than of mere will.— 
City and County of Denver v. Lewin, 
105 P.2d 854. 

One purpose of statutory provision 
requiring both assessor and county of 
district court, in considering statement 
of grievance by any taxpayer, to take 
into consideration the value as fixed 
by assessor upon other similar assess- 


able property similarly situated, is to 


insure uniformity in accordance with 
constitutional provision requiring uni- 
formity of all taxes, .’35 C.S.A. c. 142, 

115; Const. art. 10, § 3—City and 
uaa of Denver v. Lewin, 105 P.2d 

The factors that can be used to de- 
termine true value of taxable property 
are provided in statute, and no one of 


fe e) 


\d such 


persons.—People ex rel. Toma 
ig Trust Co., 31 N.B.2d 933, 


In fixing the value of propert 
taxation, the income from the pr 
is an element to be considered bu 
not the sole element, since the val 
property does not depend on th 
ness astuteness of the owner.—Peop 
ex rel. Toman v, Marine Trust Co., 31 
N.H.2d 933, 375 Ill. 488. ere: 
Til An assessment for 


such circumstances as to show th 
was not the result of an honest 
ment of the assessing officer amount 
“fraud” in law,—People v. Common- 
wealth Edison Co., 32 N.H.2d 902, 3 
Ill. 70. Vt yaa So 

Iowa. Members of state tax commi 
sion had no _ discretion whether the 
should comply with the statute 
quiring, them to assess and tax ] 
erty at its actual value and they 
not disregard the statute because 
deem it unwise and inexpedient, 
cause others in their position in t 
past had violated the statut Cc 
1939, § 7109.—Pierce y, Green, 
W. 237 


Iowa. Valuation for purpose of 
ation cannot be determined by math 
matical formula alone, but all fact« 
including productive and earni 
pacity must be taken into consid 
and judgment must be exercised 
termining the influence of the 
factors that enter into the asses 
—Yeoman Mut. Life Ins. Co. 
Board of Assessment and Revie 
N.W. 330. geet, 
The productivity of property is 
element to be considered in determ: 
“actual value’ for purpose of tax: 
Code 1935, § 7109.—Yeoman Mu 
Ins. Co. v. State Board of Asse 
and Review, 294. N.W. 330. i. 
Mass. The tax base is the “fair 
value” of property, and fair cas 
means the price that an owner 
ing but not compelled to sell « 
to receive from one willing but 
compelled to buy.—Assessors of 
cy v. Boston Consol. Gas Co., 3 
2d 6238, 309 Mass. 60. Pee: 
Reproduction cost less depreciatio 
and reasonable deduction for obsoles- 


cence is a recognized method of ap-_ 


proximating market value of property 
for purposes of taxation, aa 
method is neither inclusive nor excl 
sive.—Assessors of Quincy vy. Bost 
Consol. Gas Co., 384 N.E.2d 623, 
Mass. 60. 

Original cost with deductions, if any, 
for depreciation, replacement cost a1 
productive power are all legitimate el 
ments bearing upon true value of pro] 
erty for taxation purposes, but no one 
of them is decisive.—Assessors of Q 
cy v. Boston Consol. Gas Co., 3 
E.2d 628, 309 Mass. 60. : 

N.J.Sup. The requirement 
statute that property be assessed fo: 
taxation at such value as in assessor's 


judgment property would sell for at a 


“fair and bona fide sale by privat 
contract” means the price which ‘prop- 
erty would likely bring at a sale be- 
tween one willing, but not obliged to 


sell and one willing, but not obliged 
54 :4-36.—Colonial 


to’ buy. N.J.S.A. 
Life Ins. Co: of America v. State 
Board of Tax Appeals, 17 A.2d 474, 125 
N.J.L. 5838. 

N.J.Sup. Property to be assessed for 
taxation, whatever may be the charac- 
ter of the property, is to be taken and 
valued in the actual condition in which 
the owner holds it.—Borough of Ha- 
worth y. State Board of Tax Appeals, 
21 As2d°309, 127 N.J.L. 67) 

N.Y.Sup. The yalue of property for 
taxation as adjudicated in one year 
may be evidence of its assessable value, 
though not “res judicata’ in recurring 


but such 


of the — 
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_ assessment proceedings.-—People ex rel. 
Forty-Second Street Building Corpora- 
tion y. Miller, 22 N.¥.S.2d 256, 174 
Mise. 812, affirmed 22 N.Y.S.2d 195, re- 
argument denied 22 N.Y.S.2d, 928. 

N.Y.Sup. Ordinarily, “value” of 
property, as for taxation, is its mar- 
ket value or price which one desiring 
but not compelled, to purchase it will 
pay under ordinary conditions to own- 
er desiring, but not compelled, to sell 
it. Tax Law, § 8; Const. art. 16, § 
2.—People ex rel. Pennsylvania Tunnel 
& Terminal R. Co. v. Miller, 26 N.Y.S. 
2d 232. 

* As “depreciation” means fall in value 

or reduction of worth and includes “‘ob- 
solescence,” -which .may arise from 

 ehanges in art, shifting of business 
_ eenters, loss of trade, inadequacy, su- 

_persession, prohibitory loss, and other 

things which, apart from physical de- 

_ terioration, cause plant elements or 

plant as whole to suffer diminution in 

value, and “depreeiation,” broadly 

-_- speaking, is the loss, not restored by 
current maintenance, due to all factors 
causing ultimate retirement of proper- 

ty, such as wear and tear, decay, in- 

He, “obsoles- 


taxation, #7 
not to be regarded as element of “de- 
 preciation” apart from and in addition 


Law, § 
ex _rel. Pennsylvania Tunnel .& Termi- 
nal. R, Co. y. Miller, 26 N.Y.S.2d 232. 
_  N.D. The statute declaring invalid 
taxes based on valuations in excess of 
full and true value of property and 
- authorizing relief from excessive taxa- 
_ tion is applicable whenever tax is based 
* on valuation exceeding full and true 
value of property, and is not limited to 
eases of discriminatory assessments in 
which complaining taxpayer’s property 
is assessed higher than like property 
ia in the same _ taxing district. Laws 
1939, c. 225.—Werner v. Riebe, 296 N. 
—W. 422; Vaagen v. Judt, 296 N.W. 519. 
_ Pa.Com.Pl. One of the most poten- 
_ tial elements of market value is the de- 
mand for the thing to be sold or val- 
 ued.—Appeal of Glen Alden Coal Co., 7 

- Sch.Reg. 227. 

ft Any contingency which detrimentally 

influences demand will haye a corre- 

_ sponding effect on market value.—Ap- 

peal of Glen Alden Coal Co., 7 Sch.Reg. 
y 
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Wash. Taxing officials are not_re- 

quired to rely exclusively on capitaliza- 

tion of income from property in fixing 

fair value thereof for taxation, but 

must consider every factor affecting 

- true cash value of property.—Dexter 
Horton Bldg. Co. v. King County, 116 
P.2d 507. 

Wis. The tax imposed under the 
Emergency Gift Tax Law must. be 
levied against the donee on the clear 
market value of the gift as of the 
date of the gift. Laws 1933, ¢c. 363, § 
4——In re Ingram, 295 N.W. 749, 236 
Wis. 449. 

Wis. The income subject to income 
tax and exempt from gift tax is not 
income included in gift, but that re- 
ceived after gift from property given, 
and value of gift of specified sum and 
income therefrom is deemed to be full 
sum specified for gift as well as inher- 
itdnce tax purposes. St.1939, § 72.75, 
subsec. 4(2) (ce, d).—Miller v. Wiscon- 
sin Department of Taxation, 299 N.W. 
28, 238 Wis. 287. 


When entire benefits, both corpus 
| and accumulated income, of a gift in 
trust are to be distributed to one per- 
son on termination of trust, value of 
gift to donee is equal to amount or 
value of property originally transferred 
in trust, and amount of gift subject 
to gift tax is present value of total 
future estate, regardless of rate of in- 
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terest. St.1939, § 72.75, subsec. 4(2) — 


(c, d).—Miller. y. Wisconsin Department 
of Taxation, Meer tS 28, 238 Wis. 287. 


Colo. In estimating value of land, 
an assessor should take into considera- 
tion all of its elements or incidents, 
such as location, quality, condition, 
improvements, and use, which affect 
market valte or would influence. the 
mind of a purchaser, and, also, the 
adaptability or availability of the land 
for a particular use may be considered 
in so far as it enhances present actual 
value of the land.—City and County of 
Denver v, Lewin, 105 P.2d 854. 

Except in some jurisdictions, the 
rental or net income producing capacity 
of real property which is rented or 
produces income is an important ele- 
ment to be considered in determining 
actual or market value of property for 
purposes of assessment, but it is not 
the only element to be considered, and 
in many instances the amount of rental 
received would be wholly misleading.— 
City and County of Denver v. Lewin, 
105 P.2d 854. 

Improved realty is to be valued not 
according to its intrinsic value, .but 
accordin to its market or_ selling 
value, which is to be arrived at by 
considering all of the various circum- 
stances which affect it,—City and Coun- 
ty of Denver y. Lewin, 105 P.2d, 854. 

The ofiginal cost of construction, or 
the estimated cost of reproduction, 
less depreciation, of either a commer- 
cial or residential building may be 
considered in determining actual or 
market value of property for purposes 
of assessment, but it can be considered 
only in arriving at market value, and 
it is not to be adopted as a sole or 
conclusive criterion of value, and it is 
not to be given undue weight.—City 
and County of Denver vy. Lewin, 105 P. 
2d 854. 

Iowa. Where lease of principal ten- 
ant was due to expire four years after 
taxable year, the present and past net 
income could be considered in fixing 
actual value for taxation purposes, but 
the probable future ingome beyond the 
life of the lease was also required to 
be considered, since the actual value de- 
pended to some extent upon what the 
property would produce, not merely 
within a limited period of years, but 
what its continuous earning capacity 
was likely to be. Code 1935, § 7109.— 
Yeoman Mut. Life Ins. Co. v. State 
Board of Assessment and Review, 294 
N.W. 330: 

Mass. Rental value of land is com- 
petent as showing its market value for 
purposes of taxation.—Assessors of 
Quincy v. Boston Consol. Gas Co., 34 
N.BH.2d 623, 309 Mass. 60. 

The general rule is that profits froni 
business located upon land are not fair 
measure of value of land for taxation 
purposes,.and the general rule ought 
not to be relaxed except in those com- 
paratively rare instances where the 
profits in the main result from some 
peculiar characteristic of the land and 
where: the exclusion of such evidence 
would virtually deprive one of proving 
the fair market value of his land.—As- 
sessors of Quincy v. Boston Consol. 
Gas Co., 34 N.H.2d 623, 309 Mass. 60. 

N.J.Sup. Income is not the sole 
criterion of the value of an apartment 
for purpose of taxation, but it is some 
evidence of true value.—Borough of 
Hasbrouck Heights v. State Board of 
ee Appeals, 18 A.2d 24, 125 N.J.L. 

N.J.Sup. Hyvidence of comparable 
sales is rarely, if ever, conclusive on 
the question of value of land for tax 
purposes.—Colonial Life Ings. Co. of 
America y, State Board of Tax Appeals, 
18 A.2d ‘625, 126 N.J.L. 126. 

_That property, due to abnormal con- 
ditions, is not salable on’ assessment 
date is not conclusive of issue of value 
of land for tax purposes.—Colonial Life 
Ins. Co. of America v. State Board of 
ire Appeals, 18 A.2d 625, 126 N.J.L. 

The statutory standard of value of 
land.for tax purposes as the price that 
a fair and bona fide sale by private 
contract would yield is not at variance 


va 
A. Const. a 
Life Ins. Co. 
of Tax Appeals, 18 A 
L. 126 


N.J.Sup. Where condition of real es- 
tate market at assessment date is ab- 
normal, comparable sales are of ques- 
tionable probative force on question of 
value of land for tax, purposes, since 
such sales do not usually take into ac- 
count all elements properly entering in- 
to the decision of the question, and 
therefore do not provide the true stand- 
ard of value. N.J.S.A, 54:4-28; N.J.S. 
A.Const. art. 4, § 7, par. 12.—City of 
Plainfield y. State Board of Tax Ap- 
peals, 20. A.2d :651,.127 N.J.L. 5. 

The sale price of alot across. the 
street. from taxpayer’s land was not 
conclusive on question of value of land 
for tax purposes, where lot was ac- 
quired by municipality at tax foreclo-— 
sure sale. N.J,S/A., 5474-23; N.J.SA. 
Const. art. 4, § 7, par. 12.—City of 
Plainfield v. State Board of Tax Ap- 
peals, 20 A.2d 651, 127 N.JsL. 5. 

N.J.Sup. The price paid for land 
and apartment building in 1939, by 
purchaser from bank which had_ ac- 
quired title but a short time before in 
foreclosure proceedings, was not con- 
clusive of true value of property for 
purpose of assessment for taxation for 
year 1939, since the times were so 
abnormal: that the sale price was not 
determinative of “true value,’ which 
is such price as, in the assessor’s 
judgment, the lands would sell for at 
a fair and bona fide sale by private 
contract.—City Holding Co. y. State 
Board of Tax Appeals, 21 A.2d 289, 
127-N.J.L. 168. 

Where condition of real estate: mar- 
ket at assessment. date is abnormal, 
comparable sales are not a satisfactory 
standard in determining value of land 
for tax purposes.—City Holding Co. v. 
State Board. of Tax Appeals, 21 A.2d 
289,127 N.J.L. 168: 

The annual rental of premises is an 
element to be taken into account in 
ascertainment of true value for tax 
purposes, if the property is so situat- 
ed that. such income is fairly refleec- 
tive of such value.—City Holding Co. 
v. State Board of Tax Appeals, 21 
A.2d 289, 127 N.J.L. 168. 

N.J.Sup. In assessing reservoir 
property for taxation, testimony of the 
cost price and reproduction value of 
the reservoir based’ on facts which 
were not established was of no’ pro- 
bative value—Borough of Haworth y. 
State Board of Tax Appeals, 21 A.2d 
309; 127. N.J.L. 67. 

In assessing reservoir property for 
taxation, testimony concerning the 
cost price of the reservoir was not of 
probative value where reservoir was of 
an unusual and costly nature.—Bor- 
ough of Haworth vy. State Board of 
ae Appeals, 21.A.2d 309, 127) N.J.L. 


In assessing reservoir property for 
taxation, whether owner committed a 
wrong in submitting a report to the 
Securities Exchange Commission show- 
ing the value of the reservoir on the 
basis of cost price ‘could not be de- 
termined.—Borough of ‘Haworth  v. 
State Board of Tax Appeals, 21 A.2d 
309, 127 N.J.L, 67. 


N.Y.Sup. The maximum value, at 
which building and its equipment may 
be assessed for taxes, is reproduction 
cost thereof, less depreciation. Tax 
Law, § 8; Const. art. 16, § 2—People 
ex rel, Pennsylvania Tunnel & Termi- 
nal R, Co. v. Miller, 26 N.Y.S.2d 232. 

Ohio App. In determining the value 
of improvements on real estate for 
purposes of taxation, the law relating 
to fixtures could not be invoked to 
establish that large machinery used 
in the distillation of crude oil con- 
stituted personal property rather than 
“improvements” within meaning of tax- 
ing laws, since there may be improve- 
ments that are not strictly “fixtures.” 
—Cullitan v. Standard Oil Co., 34 N.H. 
2d 256. 

Okl. Rental income and _ probable 
rental values may be taken into con- 


abandoned mine, there would 


or te 


alone a. 
ment o 


_Pa.Com.Pl. As the appellant’s ay an 

ea 
greater reduction in its market value 
than in the valution of mines which are 
operating.—Appeal of Susquehanna 
Collieries Co. from Assessment and Val- 
uation of Its Lands Situate in Tp. of 
MGS BtsC Dauphin County, 49 Dauph. 


Pa.Com.Pl. The Amendment of 1939, 
P.L. 225, 53 PS. § 12198-2504, was 
declaratory of existing law to the ex- 
tent that it provides that neither an 
actual sale price nor what would be 
paid for a property if placed upon the 
general market is conclusive as to the 
value of a property for assessment pur- 
poses.—Appeal of Allen Electric Co.,, 
19 Leh.L.J. 96, 32 Mun. 109 

Pa.Com:Pl. Assessment of real es- 
tate for purposes of taxation is the 
fair market value of the property.— 
Pollion v. Commissioners of Pike Coun- 
ty. 3 Monroe L.R. 76. 

Due to the present small demand for 
large dwelling houses, the cost of erec- 
tion or the cost of replacement has 
little or no relation to the market 
value of such properties.—Pollion v. 
Commissioners of Pike County, 3 Mon- 
roe LR. 76. 

Pa.Com.Pl. Assessment of real estate 
for purposes of taxation is the fair 
market value of the property.—Mc- 
Laughlin v. Commissioners of Pike 
County, 3 Monroe L.R, 77. 

Due to the present small demand for 
large dwelling houses, the cost of erec- 
tion or the cost of replacement has lit- 
tle or no relation to the market value 
of such properties—McLaughlin vy. 
Commissioners of Pike County, 3 Mon- 
roe L.R. 77. 

Pa.Com.Pl. The law applying to the 
question of assessments of coal lands 
as to value meang fair market value. 
—Appeal of Glen Alden Coal Co., 7 
Sch.Reg. 227. 


The market value of coal lands, on 
which assessment is based, takes into 
consideration, among other things, ac- 
tual conditions existing on the ground, 
such as locality, coal formation, num- 
ber, thickness, and depth of the veins; 
quantity, quality, stratification, nature 
of overlying strata, and pitch of the 
seam, and the difficulty in mining; 
whether the coal is gaseous, outcrop, 
basis, and such other elements as 
shown by experiences to be necessary 
in determining values. Important, of 
course, is availability and possible de- 
mand for the product of the land. An 
estimate is made of possible tonnage, 
due allowance being made for coal that 
would be lost. For the purposes of as- 
sessment all these considerations must 
be reduced to market value of the tract 
as a whole.—Appeal of Glen Alden Coal 
Co., 7 Sch.Reg. 227. 

Fair market value is meant the price 
which a purchaser, willing but not ob- 
liged to buy, would pay an owner, 
willing but not obliged to sell, taking 
into consideration all uses to which the 
property is adapted and might in rea- 
son be applied.—Appeal of Glen Alden 
Coal Co., 7 Sch.Reg. 227. 

Wis. The rule on real estate assess- 
ments is that value for tax purposes 
shall be arrived at by assessor from 
an actual view or from best informa- 
tion that he can practically obtain as 
to the full value which would ordinar- 
ily be obtained for property at a pri- 
vate sale, and when assessor has com- 
plied with such rule and a board of 
review, has been guided by competent 
evidence in passing upon fairness of 
assessment, a court can not disturb the 
findings.—State ex rel. First & Lum- 
bermen’s Nat. Bank of Chippewa Falls 
yv. Board of Review of City of Chippewa 
Falls, 296 N.W., 614, 237 Wis. 306. 
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N.J.Sup. Whete corporation -en- 
gaged in shipping and docking busi- 
ness borrowed money from bank on its 
note and immediately devoted the pro- 
ceeds to purchase, through bank, of 


ational Bank of Tulsa, 108 P.2d 130. 


N.J.S.A, 
State Board 
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N.J.Tax App. The purpose of statute 
providing that after making the valua- 
tion of the personalty for which a per- 
son shall be assessed the assessor may 
deduct therefrom all debts bona fide 
due and owing from such persons to 
creditors residing in the state, is to 
avoid double taxation resulting if a 
chose in action is subjected to taxa- 
tion in the hands of the obligee, with- 
out deduction therefor being made 
available to the obligor or debtor, N.J. 
S.A. 54:4-14.—City of Newark vy. Leh- 
man’s Hstate, 14,A.2d 792, 18 N.J. 
Misc. 510. 
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Conn. Where a state chartered mu- 
tual savings bank was designated as 
exempt from contributions under the 
Unemployment Compensation Act by 
the administrator of the Act, bank 
would not be required. to pay back 
contributions after a determination that 
the bank was not exempt from con- 
tributions, if such result could pos- 
sibly be avoided in consonance with 
sound legal principles. Gen.St.Supp. 
1939, § 1334e et seqg.cWaterbury Sav. 
Bank v. Danaher, 20 A.2d 455, 128 
Conn. 78. 

Where it appears that it is against 
public policy that an administrative of- 
ficer, such as the Unemployment Com- 
pensation Act administrator, should 
change a decision concerning exemp-: 
tions from contributions under the act, 
with retroactive effect, it is the court’s 
right and duty to curb his powers so 
as to serve that policy. Gen.St.Supp. 


1939, § 1334e et seq.—Waterbury Sav. 
Bank v. Danaher, 20 A.2d 455, 128 
Conn. 78. 


A provision of the Unemployment 
Compensation Act that, in. the event 
of an underpayment of the contribu- 
tion due from an employer, it shall 
be paid by the employer to the admin- 
istrator of the act at such time as the 
administrator shall prescribe, is only 
applicable where the employer has 
made an erroneous return pursuant to 
other provisions of the statute, and is 
not applicable to contributions not paid 
during a period during which an em- 
ployer was designated as exempt under 
a regulation of the administrator of the 
act. Gen.St.Supp.1939, § 1345e, subd. 
e—Waterbury Sav. Bank v. Danaher, 
20 A.2d 455, 128 Conn. 78. 


Iowa. Under statutes, every prop- 
erty owner must assist assessor in 
properly listing all of his property for 
taxation, and if assessor fails to get 
property entered on his assessment roll 
before turning it in, it is owner’s duty 
to go to county auditor or county treas- 
urer and have his property entered on 
proper record and have property as- 
sessed and pay taxes thereon, and if 
there are any discrepancies in descrip- 
tions, the law provides a way for cor- 
recting them at any time before tax is 
paid. Code 1931, §§ 6956, 7106, 7107, 
ee Gries vy. Schuimeister, 295 N.W, 

bd 

Iowa, Under statute authorizing 
county auditor to correct any error in 
assessment or tax list and to _ assess 
and list for taxation any omitted prop- 
erty, power of auditor to correct tax 
list continues until tax has been paid 
or otherwise legally discharged. Code 
1931, § 7149.—Read v. Schulmeister, 295 
N.W. 169. 


La. The statute governing the 
changing and, correcting of assessments 
so as to make them conform to true 
and correct values, ‘at any time before 
the taxes, assessed have been paid”, is 
inapplicable to property omitted or 


ae 
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No. 69 of 1908.—Flournoy v. First Nat. | 
Bank of Shreveport, 3 So.2d 244, 197 
La. 1067, \ 10) pean 
N.J. Under statute authorizing coun 
ty board of taxation to cause to be en 
tered on tax duplicates proper asse 
ment against property omitted cs 


should not have been instituted bef. 
December 1, 1939, when the t: 
would first become a lien, since | 
statute merely fixed a time limit af 
which proceedings could not be b 
to assess omitted property. N 
54 :3-20.--Duke Power Co. vi So 
County Board of Taxation, 15 A.2 
125 N.J.L. 431, affirming 12 A. 

124 N.J.L. 481. { at 
The statute providing f 
assessment of property omitted fr 
assessment roll of preceding year ¢ 
not authorize new assessment o 
assessment of property, assessment 
which has been cancelled : 


3 RY COW 
S.2d 249, : 3 
Wash. At least where county 
cials make the entire investigation 
on which tax valuation is based, me} 
silence of property owner concer 
reduction of assessed value, result: 
from omission of growing timber, i 
not “constructive fraud’ entitling cou 
ty to levy a supplemental a Saeed 
for omitted property.—E. K. Wi 
Lumber Co. v. Whatcom County, 
P.2d G52, é “dees 

The statute authorizing assessment 
omitted property does not refer to 
valuation or reassessment, but sim 
to assessment of property omitted fro 
prior assessment list. Rem.Rey.Stat. 
11142.—E. K. Wood Lumber 
Whatcom County, 104 P.2d 752. 
W.Va. Notwithstanding statute ‘OF, 
vides that property of a public service © 
corporation should be assessed for tax- 
ation by board of public works and r¢ 
quires corporation to make a return of 
its property to the board, the assess- 


property to the board, presented a pro- 
cedural or administrative matter, and 
such corporation could not complain 
of assessment by assessor of coun 
wherein property was located rath 
than by the board. Code 1931, 11-6-1, 
11-6-11.—Greene Line Terminal Co. y. - 
Martin, 10 S.E.2d 901. aa 

Under statute which provided that 
taxable realty and personalty omitted — 
from tax books for a period of less 
than five years should be entered by 
assessor for taxation and charged 
taxpayers at fixed rate for years omit- 
leasehold which had existed for 
more than five years before 1939 and — 
had never been taxed, was properly 
taxed for year 1939 and for the four 
immediately preceding years, as against 
contention that since property was 
omitted for more than five years stat- 
ute did not authorize back taxes for 
years before current year. Code 1931, 
11-3-5, as amended by Acts 1933, ¢. 61; 
37-3-2.—Greene Line Terminal Co. v. 
Martin, 10 S.H.2d 901. 

§ 811 

C.C.A.Wash. A re-assessment by tax 
commission of Washington of railroad’s 
operating property within the state 
was not void because there was no find- 
ing that original assessment was ex- 
cessive where re-assessment was entered 
upon because it appeared from rail- 
road’s complaint that original ‘assess- 
ments were erroneous and excessive, 


ad 


§ 811 
and that commission later found al- 
legation of excess to be erroneous could 
not deprive commission of jurisdiction 
of re-assessment proceedings based 
upon the complaint. Laws Wash.1931, 
B -306.—Adams County v. Northern 
Pac. Ry. Co., 115 F.2d 768. 

La, Where valuation for tax § pur- 
poses of shares of national bank's 
stock was limited as required by stat- 
ute, but such statute was subsequently 
held unconstitutional and taxing of- 
ficers sought to collect additional tax 
upon a supplement to the tax rolls, 
- bank could not void collection on equi- 
table grounds. Act No. 172 of 1938; 
Act No. 170 of 1898, § 12, as amended 
by Act No.~69 of 1908,—Flournoy v. 
First Nat. Bank of Shreveport, 3° So.2d 
244, 197 La, 1067. : 
Where valuation of national bank’s 
_ stock for tax purposes was limited as 
required by: statute which was subse- 
quently held unconstitutional, the origi- 
nal assessment was void with respect 
to a ‘separable portion’, and hence 
statute requiring further assessment of 
- property’ which has been “erroneously 
assessed” or “improperly assessed’ or 

— omitted’? was applicable and author- 
ized supplementary assessment. Act 
No. 172 of 1938; Act-No. 170 of 1898, 
- § 12, as amended by Act No. 69 of 
1908; Act No. 14 of 1917, as amended. 
-  —Flournoy v. First Nat. Bank of 

_ Shreveport, 3 So.2d 244, 197 Lai’ 1067. 
_-_-N.Y.Sup. The vacation of tax assess- 
ments because of taxing body’s lack of 
«jurisdiction does not limit right of re- 
assessment to assessment for one year 
only under statute requiring assess- 
ment of property omitted from assess- 
ment roll of preceding year, though lo- 
eal assessors failed to assess property 
during years for’ which canceled as- 
- gessments were made. Tax Law, §§ 24, 
_ 49,—Western New York & P. Ry. Co. 
wv. City of Buffalo, 27 N.Y.S.2d 249, 

176 Mise. 350. 
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__ Ark,» Evidence showing not only that 
letters were written, but that director 
of unemployment compensation divi- 
sion and owner of lumber company 
had several conversations relative to 
company’s liability for unemployment 
contributions for one who was engaged 
by company as lumber stacker, estab- 
lished that notice of assessments was 
- given company, as required by state. 
Pope’s Dig. §§ 8549 to 8569.—MecKin- 
ley v. R. L. Payne & Son Lumber Co., 
143 S.W.2d 38, 200 Ark. 1114. 
- Conn. Before the action of the Ad- 
ministrator of Unemployment Com- 
een Act in assessing contribu- 
ions from an employer can become 
finnl and irrevocable, party affected 
- must have opportunity of a full and 
- fair hearing after due notice, and na- 
ture of hearing upon appeal depends 
upon nature of hearing required: by 
Jaw. Gen.St.Supp.1937, § 814d(f).— 
Beaverdale Memorial Park y. Danaher, 
ale A017, 127. Conn: 175. 
_ Pa.Super. Notice need not be given 
_ taxpayer of his personal property as- 
sessment and of time and. place. for 
appeal unless amount or value returned 
by him for taxation is altered or re- 
vised. ~P.S., § 5020—510.—In, re 
Courlaender’s Estate, 18 A.2d 494, 143 
Pa.Super. 475. 
§ 827 


Ill. A county assessor is not bound 
by items of valuation stated in sched- 
ules of personal property of a public 
utility, but is empowered to fix the fair 
cash value of those items without re- 
gard to the amount returned.—People 
y. Commonwealth Edison Co,, 32 N.H. 
2d 902, 376 Ill. 70. 


Mass. Where inaccuracies in list of 
taxable property filed by gas company 
were differences in linear feet of gas 
mains and service-pipes and in number 
of meters, between the amount listed 
’ and the actual quantity used by the 
eompany, the differences, which were 
comparatively slight, did not render 
invalid the list which was submitted 
jn good faith by the gas company. G, 
L.(Ter.Hd.) c. 58, § 5; c. 59, § 35, and 
$ 29, as added by St.1983, ¢c. 254. § 
$4.—Assessors of Quincy vy. Boston 


DIP: 


Consol. Gas C ; 09 


Mass. 60. BY ae 
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Ill. A Delaware corporation’s presi- 
dent and secretary who were corpora- 
tion’s agents in Illinois and in posses- 
sion of corporation’s property in_Il- 
linois subject to assessment, must list 
for-taxation the moneys of corporation 
in banks, as such, and, having failed to 
do so, assessor had duty to list cor- 
poration’s property, using the best in- 
formation obtainable, and listing the 
property in the proper columns, placing 
bank deposits in the proper column 
and not in the column entitled “net 
credits” or ‘all other personal prop- 
erty”. Ill.Rev.Stat.1935, c. 120, §§ 6, 
24, 27, 277.—People v. McGraw Electric 
Co., 80° N.E.2d 903, 375 Ill, 241. 

Where Delaware corporation having 
three divisions, one of which was in 
Illinois, and maintaining offices in Chi- 
eago at which no manufacturing or 
selling was done, but to which was 
sent eo each division for deposit in 
banks the profits in excess of current 
requirements, did not file schedule of 
personal property for 1936, under rule 
of strict construction against the tax- 
ing authority, tax assessor’s assessment 
by estimate on the items “net credits” 
and “all other personal property” did 
not include corporation’s bank deposits. 
Ill. Rev.Stat.1935, c. 120, §§ 1, 6, 24, 27, 
277.—People v. McGraw Hlectric Co., 30 
N.E.2d 908, 375 Ill. 241, 


. § 8383 

Ill. It is assessor’s duty, to value 
personal property of public utility by 
the exercise of honest judgment, with 
due consideration of the constitutional 
injunction pertaining to uniformity of 
taxation. Smith-Hurd Stats. Const. 
art. 9, § 1.—People v. Commonwealth 
Edison Co,, 32 N.H.2d 902, 3876 Il. 


70. 

Mass. In determining: value of gas 
distributing system, for purposes of 
taxation, the use to which the prop- 
erty was adapted could be considered, 
since the gas company could not sell 
the system without legislative sanction 
and the absence of sales of similar 
property deprived the assessors of. re- 
sorting to current market prices. G. 
L.(Ter.Ed.) ¢c. 164, § 21.—Assessors of 
Quiney v. Boston Consol. Gas Co., 34 
N.E.2d 623, 309 Mass. 60. 

The market value of gas distribut- 
ing system, for purposes of taxation, 
must be ascertained from consideration 
of all the factors that ought to infiu- 
ence judgment of seller and buyer in 
reaching a fair price, including the ca- 
pacity of the distributing system to 
operate at. a profit, and the cost, age 
and condition of the system and the 
present and probable demand for gas 
in the locality.—Assessors of Quincy v. 
Boston Consol, Gas Co., 34 N.H.2d 623, 
309 Mass. 60. 


N.J.Tax App. The cost to water 
company of excavation, dredging, and 
other work required to make realty fit- 
ted for the impounding of water, as a 
reservoir, was required to be consid- 
ered in determining its value for taxa- 
tion, where realty was actually held 
and used by the water company for 
storing water.—Hackensack Water Co, 
v. Borough of Haworth, 17 A.2d 827, 
19 N.J.Mise, 217. 

Where water company’s reservoir was 
situated in several municipalities, in- 
cluding borough, but water company’s 
principal structure, a dam, was situat- 
ed only in another municipality, the 
book cost of the entire reservoir was 
not evidential as to the cost of opera- 
tions on the realty in the borough for 
purpose of determining its value for 
taxation in absence of proper appor- 
tionment of the cost between the struc- 
tures and the realty, and then of the 
realty to the several taxing districts.— 
Hackensack Water Co. v. Borough of 
Haworth, 17 A.2d 827, 19 N.J.Mise. 217, 

N.M, After State Tax Commission 
had finally fixed value of property of 
power company for taxation, after a 
hearing from company, and had there- 
after certified such value to county tax 
assessor, commission no longer had any 
jurisdiction over the assessment and 
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- Cal. A corporation deriving incom 
from series of transactions, beginning 
with manufacture of goods in one state 
and sales thereof in another, is engaged 
in “unitary business,” so as to require 
employment of unit rule of assessment 
in allocating to each state wherein cor- 
poration does business fair share of its 
taxable values in determining portion 
of its net income derived from business 
done within state for franchise tax 
purposes. Gen.Laws 1937, Act 8488, § 
10.—Butler Bros. v. McColgan, 111 P.2d 
334, prior opinion 102 P.2d 776. 

Cal, The only limitation on use of 
statutory formula in allocation or ap- 
portionment of income from unitary 
business of corporation for state fran- 
chise tax purposes is that such formula 
must not be intrinsically arbitrary or 
produce unreasonable result. Gen.Laws 
1937, Act 8488, § 10.—Butler Bros. v. 
McColgan, 111 P.2d 334, prior opinion 
102. P.2d 776. 


N.J.Tax App. Under statute concern- 
ing rate of franchise taxes,on corpora- 
tions, franchise taxes are computed, up- 
on capital stock issued and outstanding, 
and a reduction of such stock not made 
in conformity with statute and accom- 
panied by the filing of a certificate of 
reduction with secretary of state will 
not operate to reduce amount of tax 

ayable. N.J.S.A. 14:11-2, 54:13-6.— 

an Keuren & Son v. Martin, 15 A.2d 
278,18 N.J;Mise. 581, 


Ohio. A domestic corporation which 
is not doing business within the mean- 
ing of the statute providing that: busi- 
ness done by a corporation shall be 
considered in determining the amount 
of the franchise tax is not for that 
reason alone subject to the minimum 


fee of $25., Gen.Code, § 5498.—Cliffs 
Corporation vy. Wvatt, 35 N.H.2d 144, 
138 Ohio St. 336. 


In determining whether a corpora- 
tion was doing business in a. certain 
year within meaning of, statute pro- 
viding that business .done by a _ cor- 
poration shall be considered in deter- 
mining the amount of the franchise 
tax, the events of all years of the 
corporation’s existence must be given 
consideration. Gen.Code, § 5498.—Cliffs 
Corporation v. Evatt, 35 N.B.2d 144, 
138 Ohio St. 336. 


The fact that there was no corporate 
action on part of holding company dur- 
ing the year preceding the year for 
which franchise tax was imposed under 
statute providing that business done 
by a. corporation shall be considered 
in determining the amount of the fran- 
chise tax, except the holding of stock- 
holders’ and directors’ meetings by 
holding company and the paying of 
dividends the making of reports. re- 
quired by governmental regulations and 
other essentials with respect to the 
proper management of the holding 
company’s affairs, did not show. that 
the holding company was not ‘doing 
business’ during the year 1938. Gen. 
Code, § 5498.—Cliffs. Corporation — y. 
Evatt, 35 N.H.2d 144, 138 Ohio St. 336. 

Where holding company, which was 
organized in 1929 to acquire stock 
in iron and steel corporations, managed 
such stock as a money-making enter- 
prise in the iron and steel industry, 
and before the year 1938 it borrowed 
and lent money to further its. own in- 
terest and acquired additional stocks, 
and sold part of such stocks at a 
profit, it was ‘doing business” in the 
year 1938 within meaning of statute 
providing that business done by a 
corporation shall be considered in de- 
termining the amount of the franchise 
tax, though during the year,1938 there 
were no transactions, other than those 
necessary for the care and management 
of stocks owned and held. Gen.Code, 
§§$ 5495, 56498, 5499.—Cliffs Corporation 
Sean nd 35 N.W.2d 144, 138 Ohio St. 


Pa.Com.Pl. “Pennsylvania tax levied 
directly against corporations on capital 
Stock is in effect a tax on the property 
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Ill. Where only information avail- 
able to county assessor in determining 
for purpose of 1937 personal property 
taxation, value of corporate stock of 
corporation which kept no books and 
filed no schedules, and the stock of 
which had no market value, was cor- 
poration’s 1935 income tax return, ac- 
tion of county assessor in capitalizing 
income at 10 per cent., taking book val- 
ue of corporation at amount of total 
eapital and surplus as of December 31, 
1935, as shown by the income tax re- 
turn, and adding sums together and di- 
viding result by 2, to arrive at average 
value, and in assessing such intangible 
property at 20 per cent. of its ascer- 
tained value, equalizidg at uniform rate 
of 37 per cent. and adding 50 per cent. 
statutory penalty, to produce total as- 
sessed valuation upon which tax was 
based, was proper, in absence of proof 
of fraud. Smith-Hurd Stats. c. 120, §§ 
339, 340.—People v. Pioneer Tailoring 
Co., 29 N.B.2d 100, 374 Ill. 191. 

Pa. The statutes requiring corporate 
officials to ‘“‘compute” and pay capital 
stock tax which is expressly made due 
and payable on date prescribed for fil- 
ing of annual returns imposes duty up- 
on the corporate taxpayer to make a 
self-assessment of the tax, since the 


word “compute” is used in sense of 
“‘assess’”. 72. .P.S. §§ 707, 801(d), 805 
(ce), 806, 1871(c).—Commonwealth. v. 


Southern Pennsylvania Bus Co., 15 A.2d 
875, 339, Pa. 521, 

The self-assessment of capital stock 

tax required by statute to be made by 
corporate taxpayer satisfies require- 
ment that an assessment be made in or- 
der to create and define liability of tax- 
payer.. 72 P.S. §§ 707, 801(d). 805(c), 
1871(c).—Commonwealth vy. Southern 
Pennsylvania Bus Co., 15 A.2d 375, 339 
Pa. 521. 
The fact that capital stock tax is an 
“ad valorem tax” upon property, as 
distinguished from a ‘‘franchise tax” or 
“privilege tax’’, does not render stat- 
utory requirement of self-assessment 
by, taxpayer invalid. 72 .P.S.. §§ 707, 
801(d), 805(c), 1871(¢c).—Common- 
wealth v. Southern Pennsylvania Bus 
0,15 A.2d 375, 339 -Pa. 521. 

In determining whether self-assess- 
ment of capital stock tax by corporate 
taxpayer is a valid method of assess- 
ment, the fact that the system pre- 
scribed by the Legislature is a new 
system of assessment does not condemn 
it. 72. P.S. §§ 707, 801(d), 805(e), 1871 
(c).—_Commonwealth v, Southern Penn- 
ey lvanie Bus. Co., 15 A.2d 375,.339 Pa. 


Pa.Com.Pl. On an appeal from a 
eapital stock tax settlement, by a cor- 
poration engaged in the business of 
operating department stores, the record 
indicated: that in the capital stock tax 
report for the year in question, the 
defendant appraised its capital stock 
for tax purposes at $1,387,744.20; that 
the State taxing officers increased the 
valuation to $3,000,000, which, upon 
defendant’s request for resettlement, 
was reduced to $2,500,000; that a 
State investigator found that the de- 
fendant’s net income for the year in 
question was $377,283.02 instead of 
$343,357.48 as reported by the defend- 
ant; that defendant’s actual value 
equity, as indicated by the findings of 
the State investigator was $2,006,154.- 
28, instead of $1,387,744.20 as ‘re- 
ported by the defendant; that _ the 
corporation paid dividends of $391,168.- 
67 during the year; and that the 
State taxing officers would not have 
reduced the value of the capital stock 
from $3,000,000 to $2,500,000 had they 
“been apprised of the correct status of 
_the defendant’s affairs. Held, that the 
tax should be computed upon a valua- 
tion of $2,750,000.—Commonwealth vy. 
Pomeroy’s, Inc., 50 Dauph. 139. 

A capital stock tax settlement which 
considers but one element of valuation 
is manifestly bad.—Commonwealth v. 

- Pomeroy’s, Inc., 50 Dauph. 139. 


‘eorporated 
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monwealth v. Pomeroy’s, Inc. 50 
Dauph. ‘139010'" 3 Seats ‘, 
The prima facie presumption of the 
validity of the capital stock appraise- 
ment made by the defendant’s officers 
falls in the present case because the 
only element considered was the net 
worth or equity—Commonwealth v. 
Pomeroy’s, Inc., 50 Dauph. 139. 


The Act of 1889, P.L. 420, as amend- ' 


ed, requires that corporate officers take 
into consideration sales of stock, net 
earnings, intrinsic value of defendant’s 
property, dividends, and every other 
matter pertaining to the question of 
valuation, in determining the capital 
stock value for taxation purposes.— 
Commonwealth y. Pomeroy’s, Inc., 50 
Dauph. 139. 

The appraisement of defendant’s 
capital stock at $2,750,000 made by the 
Commonwealth’s witness, is proper, 
taking into consideration the net worth, 
average earnings, average dividends, 
current earnings, current dividends, 
the character of the defendant’s busi- 
ness, and all other relevant factors.— 


. Commonwealth v. Pomeroy’s, Inc., 50 
Dauph. 139. 
Pa.Com.Pl. On an appeal from a set- 


tlement of a capital stock tax for the 
year 1936 based upon the Common- 
wealth’s valuation of $50,000 which the 
appellant contended should have been 
$500, the record indicated inter alia: 
that an individual, who was the dom- 
inating spirit in four operating com- 
panies, gathered about him certain of 
the companies’ executives and em- 
ployees whose services he considered to 
be valuable, and, in order to insure a 
coordinated policy of management, in- 
the appellant managing 
company; that the operating companies 
and certain executives and employees 
thereof entered into an agreement with 
the appellant company which provided 
that certain of these executives and em- 
ployees should become executives and 
employees of the appellant, which 
would .pay them what the operating 
companies fixed as their compensation; 
that the appellant agreed to manage 
the operating companies in considera- 
tion of $250 per year from each com- 
pany, plus the agreed compensation of 
the executives and employees; that 
after the appellant paid the salaries, 
social security taxes, other taxes, and 
miscellaneous expenses, it had a _ net 
income for the year of only $604.19; 
and that the value of its assets was 
$2103.99, consisting of deposits of 
$1279.39 and accounts receivable of 
$824, of which amount $999.20 was a 
reserve for unemployment compensa- 
tion. Held, that the actual and fair 
value of the capital stock for the year 
in question was $6000.—Commonwealth 
vy. Bamaco, Inc., 50 Dauph. 423. 


The appraisement by the officers of 
the company was prima facie correct 
until the contrary was shown.—Com- 
monwealth y. Bamaco, Inc., 50 Dauph. 
423. 

The contract had no great value to 
the appellant no matter how long. it 
was to run. The appellant. was com- 
mitted in advance to pay out by far 
the greater part of its receipts. The 
commonwealth’s witnesses failed to rec- 
ognize this fact and predicated their 
testimony of value largely upon the 
receipts alone-—Commonwealth y. Bam- 
aco, Ine., 50 Dauph. 423. 

Pa.Com.Pl. On an appeal by a cor- 
poration from a settlement of its cap- 
ital stock tax for the year 1935, the 
questions involved were (1) the right 
of the Secretary of Revenue to revoke 
permission’ to report on a fiscal year 
basis, and (2) the effect of the revoca- 
tion upon the rights of the appellant 
and upon its tax liability. The record 
indicated, inter ‘alia: that the appel- 
lant, a Pennsylvania manufacturing 
corporation, kept its books, for many 
years, upon a fiscal year basis, having 


: y officers, can- — 

“sustained inasmuch ag it repre- | 

only one element of valuation, 

' i. e., the defendant’s actual value equity 
upon the figures reported by it.—Com- 


it filed its State report 1 
endar year basis, although t 

used were those from its books 
were kept on a fiscal year basi 
on Nov. 22, 1935, permission was gr 
ed to report to the Commonwealt 
the basis of a fiscal year eee ‘ 
30th; that it thereupon filed an interin 
report for the nine months’ period be- 
ginning Jan. 1, 1935; that on Feb. 28, 


she 
ee 


the Commonwealth.—Commonwealth 
A. M. Byers Co., : 
The Department of Revenue, | 
through the Secretary or any 
duly authorized, had discretionar: 
er to grant or revoke permission to 
tax reports upon a fiscal year basi 
Commonwealth vy. A. M. Byers Co 
Dauph. 143. x PEI 2 i 
The action of the Departmen in this 
respect had no effect upon the r te of . 


taxation, the manufacturing exem io 


manufacturing companies for 
1935 and 1936, and removed the 
facturing exemption for said two 
—Commonwealth y. A. M. Bye 
Dauph, 143. ey Se < 
When a report is submitted on 
endar year basis it should reflect. 
operations of the company for 
period as shown by its books 
wise, when a report is submitte r 
fiscal year basis, it should reflect — 
operations for the fiscal year as sho 
by its books —Commonwealth 1 
Byers, 51 Dauph. 143. —. ‘ 
There is no inequality of ta 
shown in the record of this case, | 
any denial of the equal protection 
the law, nor any taking of pro 
without due process of law.—Common- 
wealth v. A. M. Byers, 51 Dauph. 14: 
Tenn. Under statute imposing a ta 
on issued and outstanding stock, su 
plus, and undivided profits of a Cor 
poration for privilege of doing busin SH 
in corporate form in Tennessee, where — 
book value of taxpayer’s real an 
tangible personal property exceeds both 
the value of capital stock surplus and 
undivided profits and the county 
valorem assessment of such propert 
and taxpayer produces no _ evidence 
that book value is in excess of actu: 
value, commissioner of finance an 
taxation is justified in adopting boc 
value as actual value- of ‘taxpayer 
property and measuring the tax ther 
by. Code 1932, § 1790 et seq.; P 
Acts 1937. ¢c. 100, §§ 1, 4, 6.—Gilmo 
Holding Corporation v. Stokes, 151 | 
W.2d 1079, 177 Tenn... 561, aitqiee 


§ 843 te, Fete 

Pa.Com.Pl. The ownership by th 
defendant of the stock: of Gimbel Bros 
and Pennroad Corp. which are liable Ps 
to pay to the Commonwealth’ a foreign 
franchise tax under the Act of 1935, — 
P.L. 184, 72 PS. § 1901 et seq., which — 
shares have not been shown to consist — 
entirely of the investments out of the 
capital, surplus and undivided profits 
of the defendant, entitles the defendant 
to a pro rata deduction in the settle- 
ment of the tax upon its shares deter- 
mined upon the following formula: 
(a) Numerator to consist of the capi- 
tal, surplus, undivided profits and re- 
serves, determined by the book value 
of the assets, less the book value of 
those shares, if any, for which a fuil 
deduction is made. (b) The denomina- 
tor to consist of the book value of the 
permanent investments, less the book 
value of those shares, if any, for which 
a full deduction has been made. (c) a 


¥ 


{ 


q 


en, 
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Such fraction should be multiplied by 


that portion of the market value of the 
shares to be apportioned which is 
liable to pay tax to the Commonwealth 


_ or which is relieved by the laws of the 


Commonwealth from the payment of a 


~ tax—Commonwealth v. Union Trust Co. 


of Pittsburgh, 50 Dauph. 266. F 
The payment by foreign corporations 


of a franchise tax entitles the Pennsyl- 


vania corporation, as to its investments 


in the capital stock of such foreign 


corporations, to the same _ treatment 
which the statute affords where there 
is a payment of a capital stock tax.— 


Commonwealth v. Union Trust Co. of 
Pittsburgh, 50 Dauph. 266, 


The formula which was approved in 
_ Commonwealth vs. Provident Trust Co., 
40 Dauph. 146, 41 Dauph. 1, 319 Pa. 


385 must be somewhat changed. The 


aa 


E, 


' 
neh 


‘ a tal, 


to pay a tax or which is relieved by 
the laws of the Commonwealth from 
taxation. With this change, — the 
formula laid down in the Provident 


Trust Company case above referred to 
must be applied—Commonwealth v. 


Union Trust Co. of Pittsburgh, 50 
 Dauph. 266. 
‘The ownership by the defendant of 


the securities of the United States, its 
agencies and instrumentalities, which 
securities have not been shown to con- 
sist wholly of investments of the capi- 
surplus and undivided profits of 


' the defendant, entitles it to have de- 
ducted from its capital, surplus and 


undivided profits a proportion of the 


value of such securities determined by 


iy nel 
a ene 


a 


bib 


the same formula and in the same man- 
r which are applied in computing 
deduction which should be made 
on account of the ownership of the 
shares of stock in a corporation liable 


ia to pay to the Commonwealth a tax on 
 shares.—Commonwealth v. Union Trust 
Co. of Pittsburgh, 50 Dauph. 266. 

The Federal Reserve Bank of Cleve- 
land is_an agency and instrumentality 


of the United States Government. Un- 


der the Act of Congress the investment 


Commonwealth v. Union Trust Co. of 


ust be a permanent investment.— 


Pittsburgh, 50 Dauph. 266. 


In computing the taxable value of 
the shares of stock of the defendant, 


_ the full amount of its investment in the 


shares of stock of the Federal Reserve 
Bank of Cleveland shall be deducted.— 
Commonwealth v. Union Trust Co. of 
Pittsburgh, 50 Dauph. 266. 

: ‘ § 845. 

~ D.C.Ohio. Where State of Ohio un- 


_ der federal statute had elected to tax 


shares in national bank, assessment 
made directly against bank would be 
presumed to have been assessment 


against bank as agent of shareholders. 
12 U.S.C.A. § 548; Gen.Code Ohio, §§ 
5408, 5410-5412, 5672, 5673.—Odland v. 
Findley, 38 F.Supp. 563. 


Where the State of Ohio assessed tax 
on national bank shares against bank 
and when the tax was not paid certi- 
fied delinquent tax to recorder in same 

_form that tax had been carried plus 
a ten per cent. penalty, there was no 
authority in either state or federal law 
to shift liability from shareholders to 
property of bank, and the 10 per cent. 
penalty was not an assessment of ‘‘pen- 
alty” under Ohio statute authorizing 
assessment of penalty of $100 per day 
for delay of bank in collena ug and pay- 
ing tax on shares, 12 U.S.C.A. § 548; 
Gen.Code Ohio §§ 5408, 5410-5412, 5672, 
pe Odland vy. Findley, 38 F.Supp. 

La, The assessment of shares of na- 
tional banks for ad valorem tax pur- 
poses must be to the shareholders and 
no other form of assessment is valid 
or enforceable. 12 U.S.C.A. 548.— 
Flournoy vy. First Nat. Bank of Shreve- 
port, 3 So.2d 244, 197 La. 1067. 

Wis. The rule for valuation of a 
bank building for purposes of, taxation 
was the full value which could ordi- 
narily be obtained for building at pri- 


Ae Me eee Lemar 
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vate sale. St.1939, § 70.82(1).—State vilit, 
: Bank 

of Chippewa Falls v. Board of Review — 

of City of Chippewa Falls, 296 N.W. — 


ex rel. First & Lumbermen’s Nat. 


614, 287 Wis. 306. hy fyeey 


N.J. Under statutes assessing tax 
upon shares of common stock of bank, 
where bank, as part of reorganization 
plan, issued preferred stock haying par 
value of $25, redeemable at double its 
par value, bank property, before levy- 
ing of tax on common stock, was en- 
titled to deduction for preferred stock 
only on basis of such stock having par 
‘value of $25, in absence of any showing 
that, under terms of the reorganization, 
preferred stock must be redeemed or 
that a reserve must be set up and main- 
tained inviolate to meet redemption re- 
quirements. P.L.1933, ec. 116, p. 243, § 
7, N.J.S.A, 17:8-7; 54:9-2, 54:9-4, 54: 
9-9.—Clinton Trust Co. v. State Board 
of Tax Appeals, 15 A.2d 605, 125 N.J. 
L. 275, affirming 11 A.2d 369, 124 N.J. 
L. 245. 

Pa.Com.Pl. On an appeal by a trust 
company from a tax imposed upon its 
shares, the appellant contended that in 
settling the tax against it, the state 
fiscal officers erred in not granting to 
the trust company: (1) a full deduc- 
tion for the reported market value of 
the shares owned by it in the Farmers 
Deposit Trust Company. the Union 
Fidelity Title Insurance Company, and 
the Union Savings Bank of Pittsburgh, 
as investments made from its capital, 
surplus and undivided profits, (2) a 
pro rata deduction as to shares of stock 
in other corporations liable to a tax on 
shares or capital stock, where the in- 
vestment has not been shown to have 
been made wholly from capital, sur- 
plus and undivided profits, (3) a pro 
rata deduction based upon its stock in 
corporations which are liable to pay a 
foreign franchise tax, where the_ in- 
vestment has not been shown to have 
been made wholly from capital, sur- 
plus and undivided profits, (4) a pro 
rata deduction based upon its owner- 
ship of securities of the United States, 
its agencies and _ instrumentalities, 
which securities have not been shown 
to consist wholly of investments of the 
capital, surplus and undivided profits 
of the defendant, and (5) a deduction 
for the full amount of its investment 
in the stock of the Federal Reserve 
Bank of Cleveland. Held, that the 
appellant is entitled to the above de- 


ductions.—Commonwealth v. Union 
aaeny Co. of Pittsburgh, 50 Dauph. 
: § 849 
Cal.App. The gross premium. tax 


imposed upon insurance companies is 
an “indirect tax’’ levied as ordinary 
property taxes are levied with a view 
to determine the value of the thing 
taxed and to make it pay its propor- 
tion of taxes for the supnort of the 
government and the method of assess- 
ment was not provided to differentiate 
the tax from other forms of taxation 
utilized but was adopted because of the 
different nature of the thing assessed 
and of the difficulty of arriving at a 
correct estimate of its value by any 
other means. Pol.Code, § 38668b; 
Const. art. 13, § 14.—Camden Fire Ins. 
Ass’n v. Johnson, 109 P.2d 447, 

Fla. Under statute providing that in 
calculating the tax on gross insurance 
premiums, the state treasurer shall 
deduct from the amount of gross pre- 
miums received “return premiums and 
cancellations” there should be deduct- 
ed the amount of cash surrender value 
of policies paid policy holders dur- 
ing the year, but not the amount of 
dividends applied in payment of an- 
nual maturing premiums. Acts 1939, ¢. 
19501, § 1; Comp.Gen.Laws 1927, § 
1182.—Volunteer State Life Ins. Co. v. 
Larson, 2 So.2d 386. 

Mass. The phrase in statute impos- 
ing excise on domestic insurance com- 
panies relating to deductions referring 
to “the year for which the tax is de- 
termined” refers to the period that pro- 
vides the measure of the excise, G.L. 
(Ter.Ed.) ce. 63, § 24.—Commissioner of 
Insurance v. Commonwealth Mut. Lia- 


J.S.A. 
Title & Mortgage Guaranty Co. vy. State 
Board of Tax Appeals, 16 A.2d 553, 125 
N.J.L. 508, : 

Title and mortgage guaranty com- 


pany had burden of. proving facts 
necessary to allowance of deduction 
from assessment on capital stock and 
accumulated surplus. N.J.S.A, 54 :4-22. 
—National Commercial Title & Mort- 
gage Guaranty Co. y. State Board of 
Tax Appeals, 16 A.2d_ 553, 125 N.J.L. 
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C.C.A.Wash. Where value of. rail- 
road’s operating property within state 
was not in its physical units alone, 
but included intangible value such as 
good will growing out of relation of 
parts to each other and, to the whole, 
such values were as properly to be 
considered in process of assessment 
of taxes ag those of the physical units. 
Rem.Rey.Stat.Wash. §§ 11156-11171, 
11156—1 to 11156—20, 11301-11308; 
Const.Wash.Amend. 14.—Adams County 
HA Northern Pac. Ry. Co., 115 F.2d 
768. 

Under Washington statute enumerat- 
ing factors which, in determining value 
of operating property of any company 
whose properties lie partly within and 
partly without the state, and in appor- 
tioning such value to the state, tax 
commission ‘may * * take into 
consideration” together with ‘‘all other . 
matters and things deemed pertinent by 
the commission’, commission was not 
required to adopt any one of such fac- 
tors as a test of value of interest paid 
railroad’s operating property within 
state but commission might upon con- 
sideration reject it as of little or no 
value. Rem.Rev.Stat.Wash. § 11156— 
9.—Adams County v. Northern Pac. Ry. 
Col 115) hia. 768. 

The problem of apportioning value of 
interstate railroad’s operating property 
between the states in order to deter- 
mine value of railroad’s operating prop- 
erty within one state cannot be solved 
as matter of state law altogether but 
depends upon the Constitution of the 
United States. Rem.Rev.Stat.Wash. §§ 
11156-11171, 11156—1 to 14156—20, 
11301-11308; Const.Wash. Amend. 14; 
U.S.C.A.Const.Amend. 14.—Adams Coun- 
rete Northern Pac, Ry. Co., 115 F.2¢ 


The Washington Tax Commission. in 
apportioning railroad’s property be- 
tween the states in order to determine 
value of railroad’s operating property 
within Washington was not required 
to adopt as basis of apportionment a 
highly composite test amounting to an 
average of the relative percentages of 
five factors considered with reference to 
their distribution among the states 
covered by railroad’s system, especial- 
ly where except for one factor, pro- 
posed test ignored important factors 
of distribution of terminal values and 
relative costs of construction. Rem. 
Rev.Stat.Wash. §§ 11156-11171, 11156— 
1 to 11156—20, 11301-11308; Const. 
Wash. Amend. 14; U.S.C.A.Const. * 
Amend. 14.—Adams County y. Northern 
Pac. Ry. Co., 115 F.2d 768. 

N.D. In determining the value of 
railroad property under the constitu- 
tional provision that the property, in- 
cluding franchises, of all railroads op- 
erating in the state, shall be assessed 
by the State Board of Equalization in 
a manner prescribed by such _ state 
board or commission as may be pro- 
vided by law, the State Board of: 
Equalization exercises powers judicial 
in their nature. Const. § 179.—North- 
ee Pac. Ry. Co. v. State, 299 N.W. 

In determining the value of railroad 
properties in the state for purpose of 
taxation, the State Board of Baualizat 


| 
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fis not limited to any specific for-. 

, rules, or method, but is free to 
utilize and apply any and all formulae, 
rules, or methods not forbidden by the 
State or Federal Constitutions. Const. 
§ 179.—Northern Pac. Ry. Co. v. State, 
299 N.W. 696. 
Though the State Board of Equaliza- 
tion ‘exercises quasi-judicial powers, it 
is not cireumscrived by the restrictions 
that apply to a court in the reception 
and consideration of evidence in the 
valuation of railroad property.—North- 
ov Pac. Ry. Co. vy. State, 299° NW. 

The State Board of Hqualization in 
assessing property of a railroad under 
the Constitution may consider and base 
its action in part on investigation of 
its members and on their knowledge of 
values derived from experience and 
study. Const. § 179.—Northern Pac. 
Ry. Co. vy. State, 299 N.W. 696. 

The State Board of Equalization in 
assessing railroad’s property was not 
required to determine value solely by 
the guidance of a composite of a five- 
year value based on the stock and bond 
method, and a five-year value based on 
capitalization of earnings, even though 
in former years controlling weight had 
been given to such method. Const. § 
179.—Northern Pac. Ry. Co. v. State, 
299 -N.W. 696. 


Members of the State Board of Equal- 
ization in assessing railroad properties 
were justified, and it was their duty, 
to take into consideration all facts 
which go to make up the actual value 
of railroad. property in the state. 
Const. § 179.—Northern Pac. Ry. Co. v. 
State, 299 N.W. 696. 

The value of physical elements, the 
cost of construction and of replace- 
ment, the present and prospective earn- 
ing capacity at rates that are reason- 
able, having regard to traffic available 
and competitive and other conditions 
prevailing in the territory served, were 
matters which the. State Board of 
Equalization could properly consider in 
assessing a railroad’s properties, giving 
such weight to the different facts as in 
the judgment of the State Board of 
Equalization, honestly exercised, the 
State Board of J ualization deem them 
to be entitled to ,eceive. Const. § 179. 
—Northern, Pac. Ry. Co. v. State, 299 
N.W. 696. 
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C.C.A.Wash. Where, in order to de- 
termine value of interstate railroad’s 
operating property within Washington, 
statute required tax commission to sub- 
tract value of nonoperating property 
from value of entire assets of railroad, 
and commission valued railroad’s as- 
sets on basis of stock and bond market, 
and to guard against effect of tem- 
porary fluctuations used a one-year 
average, the use of such’ period was 
not so unreasonable as to amount to an 
abuse of discretion, as against conten- 
tion that five-year average should have 
been used, since the primary question 
was not what value had previously been 
put what it was on date on which all 
property was assessed for taxation pur- 


poses. Rem.Rey.Stat.Wash. §§ 11156- 
11171, 11156—1 to 11156—20, 11301- 
1130835 Const.Wash. Amend, 14.— 


Adams County v. Northern Pac, 
Co., 115 F.2d 768. 


Where, under Washington tax stat- 
utes to determine value of interstate 
railroad’s operating property within 
state, it was necessary to deduct value 
of nonoperating property from value of 
all of railroad’s property, and nonoper- 
ating property consisted of unsold 
grant lands and of stocks and bonds of 
other corporations, tax commission’s al- 
lowance of a deduction for such lands 
of an amount which investors would be- 
lieve value of stocks and bonds would 
be affected by railroad’s ownership of 
such lands was not erroneous on 
ground that such lands were assessed 
at larger amounts by county assessors 
and that in effect railroad was taxed 
twice on difference between value de- 
ducted and value assessed. Rem.Rey. 
Stat.Wash. §§'11156-11171, 11156—1 to 
11156—20, 11301-11308; Const.Wash. 


Ry. 
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Amend, 14.—Adams County v. Northern 
Pac. Ry. Co., 115 F.2d 768. — i ge 
Where, under Washington tax stat-: 
utes to determine value of interstate 
railroad’s operating property within 
state, it was necessary to deduct value 
of nonoperating property from value 
of all. of railroad’s assets, and non- 
operating property consisted in part of 
stocks and bonds of other corporations, 
the deductions made by tax commission 
from ascertained value of all: of rail- 
road’s assets on account of its owner- 
ship of stocks and bonds were not un- 
reasonably small or arbitrary notwith- 
standing master and trial court by em- 
ploying different methods arrived at 
larger deductions. Rem.Rey.Stat.Wash. 
§ 11156-11171, 11156—1 to 11156—20, 
11301-11308; Const.Wash. Amend, 14. 
—Adams County v. Northern Pac. Ry. 
Co., 115 F.2d 768. 
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C.C.A.N.J. The practice of valuing 
railroad land with reference to the 
value of adjoining land, and of valuing 
railroad structures onthe basis of de- 
preciated cost without regard to earn- 
ings is in conformity with New Jersey 
law.—Central R. Co. of New Jersey v. 
Martin, 115 F.2d 968, reversing 30 F. 
Supp, 41. 

N.J.Tax App. Railroad land, includ- 
ing main stem, must be valued for 
taxation in the condition in which it 
is actually held, as is property gen- 
erally. N.J.S.A. 54:19-1 et seq.—Cen- 
tral R. of New Jersey v. Martin, 20 A. 
2d 330, 19 N.J.Mise. 427. S 

Work done on land which fits it for 
special use, such as railroad use, there- 
by enhances: the value of the land, 
and should be considered in fixing the 
value of the land for purposes of taxa- 
tion. N.J.S.A. 54:19-1 et seq.—Central 
R. of New Jersey v. Martin, 20 A.2d 
330, 19 N.J.Misc, 427. 

That the state tax commissioner for 
his own working purposes first arrives 
at unofficial values of a railroad’s land, 
and then revises the values in the light 
of the work done and structures erect- 
ed thereon to suit the land for rail- 
road use, does not derogate from the 
soundness of the ultimate result as 
representing the true value of the land, 
in the commissioner’s judgment as as- 
sessor of first instance. N.J.S.A. 54: 
19-1 et seq.—Central R. of New Jersey 
Yee 20 A.2d 330, 19 N.J.Mise. 

The practice of the state tax commis- 
sioner in considering the cost of grade 
erossing eliminations and other work 
done in fitting lands for use for rail- 
road purposes, as elements in the val- 
uation of railroad property, is lawful. 
N.J.S.A. 54:22-2.—Central R. of New 
Jersey v. Martin, 20 A.2d 330, 19 N.J. 
Mise. 427. 
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Minn. The receipts of an express 
company from “transfer” and “pick-up 
and delivery” services rendered to rail- 
roads under contract were part of the 
express company’s “gross earnings’ 
for purposes of taxation under the ex- 
press companies’ gross earnings tax 
law, as against contention that express 
company in rendering such _ services 
was merely conducting a ‘‘drayage’’, 
Mason’s Minn.8t.1927, §§ 2261-2267, 
2269; Mason’s Minn.St.Supp.1940, § 
2268.—State v. Railway Express Agen- 
cy, 299 N.W. 657. 

N.J.Tax App. The gross receipts tax 
imposed by statute on telegraph com- 
panies for franchise to use public high- 
ways, streets, and places is computable 
at 5 per cent. of the statutory propor- 
tion of intrastate gross receipts if the 
total gross receipts, interstate as well 
as intrastate, exceed the sum of $50,- 
000, and 2 per .cent. only where such 
total is less than $50,000. Laws 1938, 
ce. 7, N.J.S.A. 54:31-15.16.—Postal Tele- 
graph-Cable Co. of New Jersey v. Mar- 
tin, 15 A.2d 197, 18 N.J.Misc. 567. 

See Maritime Telegraph & Telephone 
Co. v. Antigonish [1940] 3 Dom.L.R. 
721. 
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D.C.Cal. Where foreign holding com- 
pany had an office in California but 
was not doing business there as de 


fined by statute, state franchise tax 
commissioner could. not lawfully assess 
or propose to assess any tax against 
such company in addition to minimum 
tax of $25. Gen.Laws'.Cal.1937, Act 
8488, §§ 5, 11; Supp.1939, Act 8488, | 
HEY sald eagie v. McColgan, 39 E.Supp. 
Ala. When foreign corporation is 
doing business in Alabama, franchise 
tax is based on amount. of capital em- 
ployed in any way in Alabama,: wheth-_ 
er in and as a part of its business 
or not, but “employment” ig not the | 
same as “investment” or “ownership 
of property.’ Gen.Acts 1935, p. 387, § 
318; Const,1901, § 232—Hollingsworth 
& Whitney Co. v. State, 1 So.2d 387. — 
The use of capital by foreign corpo- 
ration in construction of plant to make 
ready to carry on its main business 
was an “employment” of capital in 
Alabama, so that capital was properly 
included in franchise tax base. Gen. 
Acts 1935,..p..387,, §.318;. Const.1901, 
§ 232.—Hollingsworth & Whitney Co. — 


v. State, 1 So.2d 387. i 
A foreign corporation may de 


Cal. ol 
termine its net income in state for 
franchise tax purposes by separate ac- 
counting method only if its business _ 
within state is truly separate and dis- 
tinct from its business without state, 


clearly segregated from that ‘done out- 
side state, unit rule of assessment is — 
employed in allocating to state its fair 
share of corporation’s taxable values 
for franchise tax purposes. Gen.Laws — 
1937, Act 8488, § 10.—Butler Bros. v. — 
McColgan, 111 P.2d 334, prior opinion — 
102. P.2d 7.76; Jia 

The entire business of foreign corpo- 
ration, operations of which in state 
contribute to net income from its en- 
tire operations in United States, is 
“ynitary business’, so as to require 
fair system of apportionment by statu- — 2 
tory formula method in determining 
portion of such income derived from 
business done within state for fran- 
chise tax purposes. Gen.Laws 1937, — 
Act 8488, § 10.—Butler Bros. v. es 
Colgan, 111 P.2d 334, prior opinion 102 
P.2d,, 776. ie 5 

In determining portion of foreign 
corporation’s net income, derived frome 9 
business done within state, for fran- 
chise tax purposes, sales by corpora- 
tion in:each state wherein it does busi- 
ness must be proportionately credited 
with profits resulting from purchasing > 
power produced by such sales in ag- 
gregate, though elimination of amount 
of its sales in state would not reduce 
volume of all its sales sufficiently to af- 
fect prices at which it buys. Gen.Laws ~ 
1937, Act 8488, § 10.—Butler Bros, v. 
McColgan, 111 P.2d 334, prior opinion ¢ 
102. P.2d 776. , = 

A corporation deriving income from 
series of transactions, beginning with 
manufacture of goods in one state and 
sales thereof in another, is engaged in 
“unitary business,’’ so as to require — 
employment of unit rule of assessment 
in allocating to each state wherein cor- 
poration does business fair share of its 
taxable values in determining portion 
of its net income derived from business 
done within state for franchise tax pur- 
poses. Gen.Laws 1937, Act 8488, § 10. 
—Butler Bros. v. McColgan, 111 P.2d 
334, prior opinion 102 P.2d 776. 

To rebut presumption that statutory 
formula for allocation of foreign cor- 
poration’s income to various. states 
wherein it does unitary business for 
state franchise tax purposes by giving 
weight to such factors as property, 
employees’ services and sales, responsi- 
ole for earning of income, produced 
fair result, burden is on corporation to 
make oppression manifest by clear and 
cogent evidence. Gen.Laws 1937, Act 
8488, § 10—Butler Bros. Vv. McColgan, 
111 P.2d 334, prior opinion 102 P.2d 
176: é 

Cal. The organic unity of operation 


of foreign and domestic corporations, 
engaged in same type of business, after 
foreign corporation purchased majority 
of shares of domestic corporation’s 
stock, with object of controlling do- 
-mestic company’s policies and opera- 
tions and using it as_ mere adjunct, 
agency, or instrumentality of foreign 
-corporation:in conduct of unitary busi- 
ness, requires that business be re- 
garded in aggregate and its value esti- 
- mated, not in parts, but_as whole for 
franchise tax purposes. St.1929, p. 24, 
- § 10, as-amended by St.1931, p. 2226. 
 —Holly Sugar Corporation v. McCol- 
é ie 115 P.2d 8, prior opinion 106 P.2d 

208. 


A foreign sugar corporation’s holding 
of majority of shares of domestic sugar 
eorporation’s stock, purchased by 
foreign corporation with object of con- 
trolling domestic corporation’s policies 
and operations and using it as mere 
adjunct, agency, or instrumentality of 
foreign corporation in conduct of uni- 
tary business, was integral part of 
such business, so as to require that 
loss sustained on liquidation of do- 
- mestie corporation be included in tax 
base for purpose of ascertaining por- 
tion of foreign corporation’s net in- 
come derived from business done with- 
in state under Franchise Tax Act. St. 
1929, p. 24, § 10, as amended by St. 
(1931, p._ 2226—Holly Sugar Corpora- 
tion v. McColgan, 115 P.2d 8, prior 
opinion 106 P.2d 208. 
_ Cal.App. Under Bank and Corpora- 
tion Franchise Tax Act, a foreign cor- 


Xe 


to deduct a : 
and sale of stock of a California sugar 
- eorporation, in absence of allegation 
- that stock had acquired a situs in 
California, or that purchase or’ sale 
of stock was attributable to or in any 
“way connected with portion of business 
earried on by foreign corporation in 
California. St.1929, p. 21, § 7; St.1933, 
‘p. 687, § 8(d): St.1931, p. 2226, °§ 10.— 
Holly Sugar Corporation v. McColgan, 
106 P.2d 208. 
_ When foreign corporation is engaged 
in business both inside and outside tax- 
ing state, and is engaged in a unitary 
_ indivisible business, then taxing state, 
‘in arriving at amount of franchise tax 
“measured by income, may treat entire 
income as a unit, and may apply there- 
to a formula fairly designed to allocate 
to taxing state portion of income fairly 
attributable to business done in that 
state. U.S.C.A.Const. Amend. 14.— 
Holly Sugar Corporation v. McColgan, 
106 P.2da 208. 
If a foreign corporation, with prin- 
cipal place of business not in taxing 
state, earns income or suffers. a loss 
from transaction not integrally connect- 
ed with or attributable to business done 
jin taxing state, such income or_ loss 
cannot, in determining amount of fran- 
ehise tax measured by income, be in- 
eluded in tax base, nor may any por- 
tion thereof be allocated to taxing 
state, nor may a formula be applied 
that includes it within such formula, 
but such income must be allocated to 
that state that has jurisdiction to tax 
under the Fourteenth Amendment. 
U.S.C.A.Const. Amend. 14.—Holly Sugar 
Corporation v. McColgan, 106 P.2d 208. 
Ga, The state revenue commissioner 
had no authority to assess for county 
taxation Pullman cars owned by Pull- 
man Company, an Illinois corporation, 
which had no fixed situs in county, but 
were temporarily out of train therein, 
assessment being based on average 
number and average value of cars out 
of train, and being applied to one 
group consisting of Pullman cars 
which, in each day of a number of al- 
leged taxable years, remained in coun- 
ty as long as 24 hours, and another 
group consisting of additional cars’ in 
county on each day of a number of al- 
leged taxable years, period of time 
being ascertained by adding car hours 
for which such cars were in county 
and dividing by 24. Ga.Code Ann, §§ 


ys re 
R: : 


92-2601, 92-2602, 92-2605, 01 to 
92-2703, 92-2801, 92-5902, 92-8405.— 
Forrester v. Pullman Co., 15 S.H.2d 


185, answer. to ba question con- 


formed to 15 S.H.2d 461. ; 

The state revenue commissioner had 
no authority to assess for county tax- 
ation Pullman cars owned by Pullman 
Company, an Illinois corporation, tem-' 
porarily out of train in county, in man- 
ner attempted by county taxing author- 
ities as dealt with in a previous case, 
which was on basis of daily average 
number of cars-in county, where ques- 
tion of notice to company or its right 
to be heard was not involved. Ga. 
Code Ann. §§ 92-2601, 92-2602, 92-2605, 
92-2701 to 92-2708, 92-2801, 92-5902, 
92-8405.—Forrester v. Pullman Co., 15 
S$.B.2d 185, answer to certified ques- 
tion conformed to 15 S8.H.2d 461. 


Ga.App. The state revenue commis- 
sioner had no authority to assess for 
county taxation Pullman cars owned 
by Pullman Company, an Illinois cor- 
poration, which had no fixed situs in 
county, but were temporarily out of 
train therein, assessment being based 
on average number and average value 
of cars out of train in’county and being 
applied to one group consisting of Pull- 
man cars, which in each day of a num- 
ber of alleged taxable years, remained 
in county as long as 24 hours, and 
another group consisting of additional 
cars in county on each day of a num- 
ber of alleged taxable years, period 
of time being ascertained by adding 
car hours for which such cars were in 
county and dividing by 24. Laws 1927, 
p. 97; Laws 1935, p. 65.—Forrester v. 
Pullman Co3 15 S.W.2d 461, eonform- 
ing to answer to certified question 15 
S.H.2d 185. 


Til. A Delaware corporation’s presi- 
dent and secretary who were corpora- 
tion’s agents in Illinois and in posses- 
sion of corporation’s property in Il- 
linois subject to assessment, must list 
for taxation the moneys of corporation 
in banks, as such, and having failed to 
do so, assessor had duty to list cor- 
poration’s property, using the best iu- 
formation obtainable, and listing the 
property in the proper columns, plac- 
ing bank deposits in the proper column 
and not in the column entitled ‘‘net 
credits” or ‘all other personal prop- 
erty”’. Ill.Rev.Stat.1935, ec. 120,. $§ 6, 
24, 27, 277.—People v. McGraw Hlectric 
Co., 30 N.H.2d 903, 375 Jl. 241. 


Kan. Determination of the appro- 
priate tax to be exacted from a foreign 
insurance company requires that the 
Insurance Commissioner consider the 
laws of the foreign company’s domicile 
for purpose of determining what tax 
that state would exact from a Kansas 
insurance company operating there un- 
der the same conditions and circum- 
stances as_the foreign company is op- 
erating in Kansas. Gen.St.1935, 40-253. 


—Employers Casualty. Co. v.. Hobbs, 
107 P.2d 715, 152 Kan. 815. 
Where, under Texas law, a Kansas 


insurance company doing business in 
Texas would be required’ to pay a tax 
on gross premiums collected in Texas 
of 3.25 per cent, unless company had 
invested fifty per cent. of its assets in 
Texas securities, a Texas insurance 
company which had invested no part of 
its assets. in Kansas’ securities was 
properly required under the so-called 
retaliatory provision of Kansas statute 
to pay tax on gross premiums collected 
in Kansas of 3.25 per cent, as condition 
of doing business. in Kansas. Gen.St. 
1935, 40-225, 40-253;  Vernon’s Ann. 
Tex.Civ.St. art, 7064——Hmployers Cas- 
ualty Co. v. Hobbs, 107 P.2d 715, 152 
Kan, 815. 


Mass. A foreign corporation which 
manufactured motor vehicles and parts 
therefor and derived its profits prin- 
cipally from the sale of such vehicles 
and parts in Massachusetts and else- 
where was subject to Massachusetts 
statute providing for excise tax of not 
less than one-twentieth of 1 per cent. 
of gross receipts of corporation from 
business assignable to Massachusetts. 
G.L.(Ter.Ed.) ¢.. 63, §§ 38, 39C.—Com- 
missioner of Corporations and Taxa- 


922701 to 


Taxation in filing return for purposes 
of assessment of corporate excise tax, 
corporation was not precluded from 
showing that gross receipts assignable 
to Massachusetts amounted to less than 
was shown by return. G.L.(Ter.Ed.) 
e. 63, §§ 38, 39, 39C.—Commissioner of 
Corporations and Taxation v. Ford Mo- 
tor Co., 33 N.H.2d 318, 308 Mass. 558. 

A ruling that good will was not a 
factor in determining corporate excise 
tax of foreign corporation would not 
have prejudiced Commissioner of Cor- 
porations and Taxation, where it was 
found that good will of corporation 
had no value. G.L.(Ter.Ed.) ¢. 63, § 
39.—Commissioner of Corporations’ and 
Taxation v. Ford Motor Co., 33 N.H.2d 
318, 308 Mass. 558. 

_N.J.Sup. The tax imposed on for- 
eign corporation, under statute taxing 
foreign corporations in respect to busi- 
ness. done by them and. assessing 
amount of capital usually) employed 
in doing of such business, but exempt- 
ing mortgages from taxation to same 
extent as when owned by natural per- 
sons, was not in nature of a “fran- 
chise tax” but was a tax on personal 
property of corporation, and, therefore, 
a foreign corporation, in payment of 
such tax, would be within statutory 
provision authorizing deduction for 
debts owing resident creditors in com- 
puting valuation of personal Property, 
for taxation. _N.J.S.A. 54:4-14, 54:4- 
19.—Household Finance Corporation v. 
State Board of Tax Appeals, 19 A.2d 
816, 126 NJ. 399. 

Where foreign corporation’s claim for 
deduction of debts from intangible 
property subject to personal property 
tax set out corporation’s personalty 
situated in the state only, claim would 
be disallowed because of failure to 
comply with statute which required 
that claim set forth the total amount 
of personalty of claimant.  N.J.S.A. 
54:4-14, 54:4-19.—Household Finance 
Corporation v. State Board of Tax 
Appeals, 19 A.2d 816, 126 N.J.L. 399. 

N.J.Tax App. A foreign corporation 
against which personal property tax is 
assessed does not have right of dedue- 
tion for debts owing to domestic credi- 
tors.—City of Newark v. Weyerhaeuser 
7arber Co., 15 A.2d 224, 18 N.J.Mise. 


N.J.Tax App. The statute providing 
for assessment of a privilege | tax 
against foreign corporations ‘doing 
business”? in the state connotes a de- 
termination of the proportion of in- 
trastate to total sales of the corpora- 
tion, and hence the inclusion by the 
State Tax Commissioner within the 
gross income of foreign corporations 
manufacturing goods within the state, 
but selling part of the goods outside 
the state, of a portion of the receipts 
from out of state sales, deemed alloca- 
ble to the cost of manufacturing with- 
in the state, was contrary to the stat- 
ute. N.J.S.A. 54:32A-8.—Wright Aero- 
nautical Corporation v. Martin, 19 A.2d 
338, 19 N.J.Mise. 325. ' 

Pa.Com.Pl. On an appeal from the 
settlement of a franchise ‘tax for the 
year 1937, by a Delaware Corporation 
authorized to transact business in 
Pennsylvania as a holder and dealer in 
securities, the record indicated that, for 
the year in question, all of its tangible 
property was located in this Common- 
wealth, all of its wages and salaries 
paid here, and all of its gross receipts 
received here; this resulted in a tax 
of 100% on the value of its capital 
stock. The taxing officers had refused 
to allow certain deductions which, by 
law, would have, been allowed to do- 
mestic. corporations. The appellant 
contended that the application of each 
fraction to one-third of the value of the 
cepibel stock results in a, tax upon 
100% of such, value, and that this re- 
sult is, ‘unreasonable, discriminatory, 
unconstitutional, and unfair, both as a 
method of taxation and as a measure 


finan ts? 


been decided 


Z \ y 
Court in the Commonwea 


bia Gas & Wlectrie Co., 
336 Pa. 209, 131 A: af ; 
the contentions of the appellant, and 
that since the appellant has not shown 
that the application of the Act to it is 
unreasonable, the appeal must be dis- 
missed.—Commonwealth yv. Foerderer’s 
Hstate, 50 Dauph, 428. | 

The Commonwealth y, Columbia Gas 
& Blectric Co., 8 A.2d 404, 336 Pa. 209, 
181 A.L.R. 927, sustains the validity 


‘of the Act of 1935 P.L. 184, 72 P.S. 


§ 1871 et seq., but does not necessarily 
sustain its application in a given case. 
—Commonwealth vy. Foerderer’s Dstate, 
50 Dauph. 428. 

Since the franchise tax is levied for 
the privilege of doing business, and 
the appellant did all or nearly all of 
its business here, the measure of the 
tax is not unreasonable-—Common- 


aoe v. Foerderer’s Estate, 50 Dauph. 


Pa.Com.Pl. On an appeal from the 
settlement of a capital stock tax, the 
record indicated, inter alia: that the 
appellant corporation, with company 
funds, had purchased outstanding 
shares of its own stock and then issued 
certificates in the name of the treasurer 
of the company, under an agreement 
to sell the shares to its employees, with 
payments for the stock being made 
primarily from dividends; that the 
number of shares allotted to employees 
was indicated under their names in a 
private ledger; that the employees 
had no control over the stock, and it 
was not subject to their creditors; 
that the company was not obliged to 
issue the shares to the employees, but 
had the option of paying book value in 
lieu thereof; that after the stock was 
fully paid, the dividends belonged to 
the employees; and that when the tax 
report was filed, dividends on the stock 
had been paid in the amount of $3,- 
003,344.08, and the company was en- 
titled to receive $2,374,749.32. The 
corporation admitted that the $2,374,- 
749.32 is an asset of the company, but 
contended (1) that it should not be in- 
cluded in the numerator of the fraction 
used in the formula to compute the 
valuation which is taxable in Penn- 
sylvania, or (2) that if it is not de- 
ductible from the numerator alone, it 
should be deducted from both the 
numerator and denominator. Held, that 
the $2,374,749.32 was properly included, 
by the State Fiscal officers, in both the 
numerator and denominator of the 
fraction, and that the appeal must be 
dismissed.—Commonwealth v. H. J. 
Heinz Co., 51 Dauph, 62. 

The company’s contention that since 
the value of the company in_ these 
shares is included in the multiplicand, 
the inclusion of the same in the num- 
erator would result in double taxation, 
eannot be adopted because the purpose 
of the formula is merely to ascertain 
the fractional part of the whole valu- 
ation which is taxable in Pennsylvania; 
when the formula is applied, the tax 
is imposed for the first time.—Common- 
wealth v. H. J. Heinz Co., 51 Dauph. 
62 


The corporation’s contention that its 
interest in the stock is equivalent to 
the ownership of treasury stock, can- 
not be accepted, because the stock has 
not been retired and is not strictly in 
the name of the corporation; the cer- 
tificates were not cancelled; there was 
no right to reissue for cash, because 
the original was still extant; _the 
stock could be voted and drew _divi- 
dends.—Commonwealth vy. H. J. Heinz 
Co., 51 Dauph. 62. Y 

Since the numerator of the fraction 
contains taxable assets within the State, 
and the denominator contains all as- 
sets, it follows that the $2,374,749,32 
is properly included in both the num- 
erator and the denominator.—Common- 
wealth v. H. J. Heinz Co., 51 Dauph. 


62. 
_ ta.Com.Pl. Inasmuch as the facts do 


ice outside of the » 
lish that the territorial men of the ap- 


maintenance of — 
the § , but ab 
pellant worked from offices owned or 
rented by it in Pennsylvania, their 
wages are assignable to Pennsylvania. 
—Commonwealth v. Bayuk Cigars, Inc., 
51 Dauph. 140. asi HT 
Since all foreign corporations are 
treated alike with regard. to assign- 
ment ef wages and gross receipts to 
Pennsylvania, there is no difficulty on 
the seore of classification.—_Common- 
thee Bayuk Cigars, Inc., 51 Dauph. 


Since there was no admission of li- 
ability by the appellant for any portion 
of the tax, it was proper to allow an 
Attorney General’s commission in the 
amount of $890.64. Payment made un- 
der protest may save interest charges, 
but cannot save the Attorney General’s 
commission.—Commonwealth v. Bayuk 
Cigars, Ine., 51 Dauph. 140. 

The Act, 72 P.S. § 1408, requires two 
things in order to relieve the debtor 
of liability for an Attorney General’s 
commission: (1) admission that part 
of the claim is due, and (2) payment of 
the part admitted to be due. Here, 
there was payment but no admission 
of liability—Commonwealth v. Bayuk 
Cigars, Ine., 51 Dauph: 140. 

Since the tax in question is a fran- 
chise or privilege tax, the value of the 
imported tobacco stored in United 
States bonded warehouses in Pennsyl- 
vania, in the original packages, is prop- 
erly included in the numerator of the 
first allocation fraction, and the Act, 
72 P.S. § 3420a et seq., in so providing, 
and the settlement in so doing, do not 
transgress either the imports or com- 
merce clause of the Constitution of the 
United States—Commonwealth vy. Ba- 
yuk Cigars, Ine., 51 Dauph. 140. 

Appellant’s exceptions to the opinion 
and decree nisi of December 7, 1940, 
50 Dauph. 243, are dismissed, and judg- 
ment is directed to be entered in favor 
of the Commonwealth for $2,179.16.— 
Commonwealth vy. Bayuk Cigars, Inc., 
51 Dauph. 140. 

Pa.Com.Pl. On an appeal from the 
resettlement of a franchise tax against 
a Delaware corporation which has its 
principal’ office and place of business 
in Michigan which is its business and 
commercial domicile, the record indi- 
eated, inter alia: that it has received 
a certificate of authority under the 
Pennsylvania Business Corporation 
Law of 1933, 15 P.S. § 2852—1 et seq., 
to do business in this State in the 
“manufacturing and sale of automobiles 
and parts thereof;” that during the tax 
year, it was engaged in four lines of 
corporate activity: (1) the purchase 
and production of raw material; (2) 
the manufacture of steel, glass, cement, 
paint, forgings, tools, dies, automobile 
parts, coke benzol, and other manufac- 
tured products; (3) the assembling of 
automobile parts into finished automo- 
biles ready for sale; and (4) the sale 
and servicing of the finished automo- 
biles; that the first two of these ac- 
tivities were wholly outside of Penn- 
sylvania; that the company has from 
16 to 18 plants, one of which, an as- 
sembly plant, is in Pennsylyania; and 
that it has a number of sales and sery- 
ice depots, two of which are in Penn- 
sylvania. The State fiscal officers set- 
tled the tax by the use of all of the 
tangible property, the total wages and 
salaries and the total gross receipts as 
denominators of the three allocation 
fractions, and of the value of the whole 
capital stock as the multiplicand. The 
company contended that only that por- 
tion of each of those factors which is 
directly applicable to the business in 
Pennsylvania may be used in obtaining 
the taxable value. The testimony in- 
dicated that it would not be possible 
for the company to Sell its cars in 
Pennsylvania without the manufactur- 
ing activities and assets elsewhere, and 
that the assemblying or manufacturing 
of the automobiles at the plant in 
Pennsylvania is a final step in the pro- 
duction of the automobiles. Held, that 
since the company is engaged in a 


_ the taxing jurisdiction of the Com 


method used by the State fiscal office 
to resettle the tax is not unconstituti 
al; the resettlement is valid, and ji 
ment must be entered for the Com 
wealth.—Commonwealth v.- i 


the Commonwealth 3 i 


itary business, it is not uncons 
al to use as the multiplicand fo 
allocation fractions defined by 
72 P.S. § 1871, the value of the 
ant’s whole capital stock of all k 
Commonwealth y. Ford Motor 
Dauph. 148. repos 
The Commonwealth is not require: 
use as the multiplicand for the allo 
tion fractions only so much of 
capital stock as is directly and me 
matically attributable to the twi 


Ford Motor Co., 51 Dauph. 148 


The said statute is not uncon: 
tional as offending against the « 
protection clause or the due pro 
clause of the Federal Constitution, 
the uniformity clause of the Cor 
tution of Pennsylvania.—Commonwealt 
v. Ford Motor Co., 51 Dauph. 148. 

The said statute does not violate - 
Constitution of Pennsylvania in thay 
deprives the defendant of its prope: 
contrary to the law of the land, by im 
posing a tax upon the property of. 
defendant which has its situs bey. 


wealth.—Commonwealth vy. Ford Motor i 
Co., 51 Dauph. 148. : ate 
The settlement appealed from is n 
unconstitutional, either under the equal — 
protection clause or the due proce: 
clause of the Federal Constitution, or 
the uniformity clause of the Constitu- 
tion of Pennsylvania.—Commonwealth | 
v. Ford Motor Co., 51 Dauph, 148. 
The specification of objections refer- 
red to in Sec. 1104 of the Fiscal Code, 
72 P.S. § 1104, is to be regarded a 
pleading.—Commonwealth y. Ford 
tor Co., 51 Dauph, 148. 5 aS 
Section 58 of Article IV of the Stat- 
utory Construction Act of 1937, P. 
1019, 46 P.S. § 558, declares that pro- 
cedural statutes “shall be liberally co 
strued to effect their objects and pr 
mote justice.’—Commonwealth vy. Ko 
Motor Co., 51 Dauph. 148. nll 
Sec. 1104 of the Fiscal Code, 72 P.S. _ 
§ 1104, does not require all of the — 
“evidence” to be brought ‘to the atten- 
tion of the accounting officers; it re- 
quires only the facts to be disclosed.— 
Commonwealth v. Ford Motor Co., 51 
Dauph, 148. res 
Sec. 1104 of the Fiscal Code; 72 PS. 
1104, requires (1) the facts to be 
“brought to the attention of the depart- 
ment making the settlement;”’ or (2) 
“in the application for resettlement ;”’ 
or (3) ‘petition for review; and (4) 
“set forth in the specification of objec- 
tions.” The facts must be presented 
in two ways. However, whether they 
be presented in the ways indicated 
above, (1), (2), or (3), they must also 
be presented in the specification of ob- 
jections.—Commonwealth v. Ford Mo- 
tor Co., 51 Dauph. 148. \i 
Since the evidence indicates that the - 
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counsel for the company presented to 
the accounting officers the position 
taken by the company and particularly 
‘the make-up of the fraction for which 
he contended, it appears that the com- 
> pany did bring to the attention of the 
department facts in substantial com- 
pliance with the  statute—Common- 
' aneeth y. Ford Motor Co., 51 Dauph. 


The facts may be brought to the at- 
: tention of the Department orally.— 
Commonwealth vy. Ford Motor Co., 51 
Dauph. 148. 
_An examination of the specification of 
objections and the petition for reset- 
_ tlement which is attached to and made 
part of the specification of objections, 
especially that part of the specification 
_ which provides that the settlement is 

in 


tA 


involves the use of a formula pre- 
scribed by the Act having a purely ar- 
bitrary basig and having no relation to 
_ the business done or receipts from 
 eapital or property employed or used 
by the appellant in Pennsylvania” indi- 
eates that the attention of the account- 

ing officers was directed to the fact 
that the company complained that the 
_ Commonwealth was reaching out and 
taxing the business of the company 
_ done elsewhere which was not con- 
vi nected with the Pennsylvania activities; 

he specification of objections, there- 
fore, complies with the statute——Com- 
monwealth v. Ford Motor Co., 
Dauph. 148. 


Since it appeared that an _ investi- 
gator of the Commonwealth spent four 
weeks at the home office of the com- 
pany in June, 1938 before the resettle- 
ment was made on December 21, 1938, 
and another investigator for the Com- 
-monwealth went to the home office in 
November, 1939, just before the trial 
of this case, the Commonwealth has 
not been taken by surprise.—Common- 
ae eae v. Ford Motor Co., 51 Dauph. 
Even if the Court were of the opin- 
ion that the requirements of Sec. 1104 
of the Fiscal Code, 72 P.S. § 1104, had 
- not been followed, summary judgment 
should not be entered, but’ the settle- 
ment should be referred back. to the 
_ Department of Revenue for the purpose 
of making a_resettlement.—Common- 
poe v. Ford Motor Co., 51 Dauph. 
_ Pa.Com.Pl. On an appeal by a Del- 
aware corporation from the settlement 
of a franchise tax for the year 1935, 
the record indicated, inter alia: that 
the defendant was registered to do a 
real estate, construction and contract- 
ing business in Pennsylvania, but ac- 
tually engaged in the real estate busi- 
ness during 1935, and did not engage 
in any contracting or construction 
work; that its charter authorized it, 
among other things, to act as a holding 
company of other securities; that it 
owned bonds of the U. S., of the 
Comm. of Penna. and its municipalities, 
of N?’ Y. C. and of two railroad cor- 
-porations, and a mortgage bond and 
some stock in the Arundel Corporation, 
the actual value of the securities being 
$835,853.38; that the bulk of the se- 
curities had been obtained some years 
ago; that there was no selling or deal- 
ing in securities, the only changes be- 
ing due to the calling or maturing of 
issues and the substitution of others in 
lieu thereof, plus the acquisition of a 
few additional holdings; that the de- 
fendant has its principal office in Phila- 
 delphia where all meetings were held, 
and such business as it transacted was 
transacted there; and that its securi- 
ties were kept in vaults in Phila., and 
interest and dividends received there 
and dividends paid there. It had a 
statutory office in Delaware. The Com- 
monwealth contended (1) that the meas- 
ure of the tax is the entire capital 
stock value, including the securities 
(2) that the securities had a business 
situs in Penna., were related with and 
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in this State, and (3) that the defend- 
ant was conducting a holding company 
business-in this State. It appeared that 
the income from the securities was not 


necessary for the conduct of the real 


estate business. Held, that since the 
securities have no relation to any func- 
tion or business pgrformed within this 
State, the value of ‘the securities owned 
by the defendant should be excluded 
from the capital stock valuation.—Com- 
monwealth vy. Mundy Corporation, 51 
Dauph. 195. 

The capital stock value in a case 
such as this may include only such 
tangibles and intangibles as are con- 
cerned with the functions exercised 
within the State. What is included 
must have some relation to the privi- 
lege granted by this State or to a 
function performed within the State.— 
Commonwealth vy. Mundy Corporation, 
51 Dauph. 195. : 

The activities of the defendant, for- 
eign corporation relating to the securi- 
ties did not constitute the doing of 
business.—Commonwealth v. Mundy 
Corporation, 51 Dauph, 195.: 

The record does not indicate that the 
securities acquired a business or com- 
mercial situs in this State—Common- 
wealth v. Mundy Corporation, 51 
Dauph. 195. 

Since the Commonwealth has agreed 
that in the third allocation fraction the 
income from these securities should not 
be included in the numerator, and the 
numerator is the gross receipts as- 
signable to Pennsylvania, it appears 
that the Commonwealth itself has at- 
tributed the income from the securities 
to Delaware, and recognized that the 
tax situs of the securities is Delaware. 
—Commonwealth v. Mundy Corpora- 
tion, 51 Dauph. 195. 

§ 864 

Colo. Under. statute making notice 
of intention to issue tax deed in- 
dispensable when land sold is of as- 
sessed valuation of $100 or more, the 
assessment must be determined from 
the ‘‘assessment roll’, which is nei- 
ther the “field book” 
book”’, 
Bogue v. 
Colo. 320 


§ 866 : 

La. Where J. Burton LeBlane, Jesse 
Ernest LeBlane and William Hardee 
LeBlane were record owners of land, 
assessment in name of “LeBlanc, Bur- 
ton, et als.’ was invalid, since prop- 
erty must be assessed in the name of 
the record owner. Act No. 170 of 1898, 
§ 10.—Le Blane y. Babin, 2 So.2d 225, 
197:La. 825, 

Mo. Assessments of personal prop- 
erty and orders of a county board of 
equalization with reference thereto 
should be made in name of properhy 
owner. Mo.St.Ann. §§ 655, 9780, 9782, 
9791, pp. 4899, 7888, 7891,.. -7897.— 
State ex rel. Lane v. Corneli, 149 S. 
W.2d 815. 

Okl. Two or more contiguous lots 
or parts of lots in a city or town, per- 
manently established by owner or own- 
ers as a separate tract or lot and 
occupied by a permanent structure cov- 
ering all or a portion of such tract 
or lot, may constitute a ‘“‘single tract” 
or lot for purposes of taxation within 
contemplation of statute requiring that 
each lot’ or part thereof in city or 
town be listed and valued separately 
on tax rolls, and may be listed and 
valued together as one parcel on tax 
rolls and sold at tax sale for a single 
consideration. 68 OkI.St.Ann. §§ 181, 
294.—F lint v. Board of Com’rs of Tul- 
sa County, 112 P.2d 157. 

§ 868 

Cal.App. The county assessor had 
duty of assessing all taxable property 
in county and hence was required to 
assess whatever interest grantor owned 
in oil rights in lands conveyed, and a 
mistake in name of person to whom oil 
rights were assessed would not invali- 
date their assessment. Political Code, 
§§ 3628, 3629.—McCracken v. Hummel, 
110 P.2d 700. 

La. Where taxpayers were assessed 
with the whole of several tracts when 
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appurtenant to the business conducted 


alf . ] r 4 
ment then described the tracts as con: 
taining a given number of acres which 
acreage in four instances was only one- 
half of the actual acreage, and in 
the other instance only about one- 
fifteenth of the actual acreage, the as- 
sessment was invalid. Act No, 170 
of 1898, § 10; Act No. 140 of 1890, § 1. 
—Le Blane v. Babin, 2 So.2d 225, 197 
La. 825. : y 

Mass. Although texes cannot be. as- 
sessed properly te unknown persons 
where assessors reasonably could have 
ascertained true owners, an assessment _ 
to heirs or devisees of a decedent gen- 
erally is authorized unless heirs or. dev- 
isees make their names known to as- 
sessors. G.L.(Ter.Ed.) ¢. 59, §§ 11, 16. 
—Town of Franklin vy. Metcalfe, 30 N. 
H.2d 262. 

An assessment of real estate taxes on 
town lot against heirs or devisees of 
named decedent was authorized, where 
there was no showing that heirs took 
any steps to make their names known 
to assessors. G.L.(Ter.Ed.) ec. 59, §§ 
11, 16.—Town of Franklin v. Metcalfe, 
80 N.E.2d 262. ; 

Mo. The word “name” as used in 
statutes with reference to assessment 
of personal property should be taken 
in its plain, ordinary and usual sense. 
Mo.St.Ann., §§ 655, 9780, 9782, 9791, 
pp. 4899, 7888, 7891, 7897.—State ex 
rel. Lane v. Corneli, 149 S.W.2d 815. 

A designation of property owner by 
name in matters concerning taxation 
is generally sufficient if name entered 
is one which the property owner com- 
monly uses and the one by which he 
is generally known. Mo.St.Ann. §$§ 
655, 9780, 9782, 9791, pp. 4899, 7888, 
7891, 7897.—State ex rel. Lane y. Cor- 
neli, 149 S.W.2d 815 

N.M. The statute requiring tax as- 
sessors to ascertain names. of owners 
of real estate and assess real estate in 
the name of owner thereof is only ‘di- 
rectory”, and hence in action to quiet 
title to real estate the tax deed on 
which pe relied was not. subject 
to attack on ground that the land con- 
veyed therein had been assessed in the 
name of unknown owners, where the 
land was in other respects sufficiently 
described on tax rolls, no objection had 
been’ made to the form of assessment, 
and the’ taxes on the land were due 
and unpaid at the time of sale, Laws 
1934, Sp.Sess., c. 27, § 22.—Foster v. 
Bennett, 107 P.2d 321, 44 N.M. 618. 


§ 874 
Mass. Although taxes cannot be as- 
sessed, properly to unknown. persons 
where assessors reasonably could have 
ascertained true owners, an assessment 
to heirs or devisees of a decedent gen- 
erally is authorized unless heirs -or 
devisees make their names known to 
assessors. G.L.(Ter.Hd.) c. 59, §§ 11, 
16.—Town of Franklin y. Metcalfe, 30 
N.H.2d | 262. 
8 876 
La, An assessment should be of 
such a nature as to permit sheriff to 
place tax purchaser in possession of 
property adjudicated to him, anu the 
assessment must reasonably identify 
the property.—Le Blane v. Babin, 2 So, 
2d. (225, 197 La.) 825; 


§ 883 

Ark. A description of land in a tax 
proceeding and a sale of the land for 
nonpayment of taxes and execution of 
tax deed thereunder should be such as 
will be_readily understood by persons 
even ordinarily versed in such matters, 
and a description which is intelligible 
only to persons possessing more than 
the average intelligence or the use and 
understanding of which is confined to 
the locality in which the land lies, is 
insufficient.—Toler v. Fischer, 148 8.W. 
200159. 

Cal. City could not complain that 
description of flume on  assessment_ 
rolls of a county was _ insufficient, ° 
where city was not misled.—City an 
County of San Francisco vy, San Mateo 
County, 112 P.2d 595, 17 Cali2d 814. 

Wash. A_ reference to unrecorded 
plat in description of land on tax rolls 
and in notice and summons’ ‘in’ tax 


eference’ 
ar land 
lat. 


summons in tax lien foreclosure pro- 
ceedings, was insufficient to confer ju- 
visdiction on Superior Court to proceed 
against land in rem and_ foreclose 
lien reference to such plat, without in- 
dication as to where it might be found, 
conveyed no knowledge to anyone hav- 
{ng no personal information concern- 
ing plat, though it might have been 
discovered after search. Rem.Rev.St. 
§§ 9288 et seq., 10603, 11136, 11137, 
pabcaee v. Runkel, 114 P.2d 


A description of land on tax rolls 
and in notice and summons in proceed- 
ings to foreclose tax lien thereon must 
be sufficiently definite to confer ju- 
risdiction on court in action in rem. 
Rem.Rev.St. § 11278.—Napier v. Runkel, 
114 P.2d 534. 


§ 885 

Pa. The statutory method of self- 
assessment of capital stock tax by cor- 
porate taxpayers does not violate ¢on- 
stitutional requirement that all taxes 
shall be uniform upon the same class 
of subjects. 72 P.S. §§ 707, 801(d), 805 
(ec), 1871(¢c); P.S.Const. art. 9, § 1— 
Commonwealth v. Southern Pennsyl- 


ape Bus Co., 15 A.2d 375, 3 Pa. 
: § 886 
Cal. Levy and assessment of taxes 


each year on land on which accretion 
was formed resulted in levy and assess- 
ment of taxes upon the accretion, even 
though the accretion was not specifi- 
eally deseribed by metes and bounds on 
the assessment roll. Civ.Code, § 1014. 
Fence Redwood Co. vy. Fortain, 104 P. 
a : 


8 887 

Ariz. Under statute authorizing as- 
sessor to have block maps prepared 
which should constitute permanent rec- 
ord of the county, the assessment of 
certain realty as lots of specified num- 
ber as shown on such map was prop- 
er, notwithstanding orisinal map of 
the same vicinity, as found in record- 
er’s office, showed the block in which 
property was situated, not subdivided 
into lots. Rev.Code 1928, § 3084.— 
Consolidated Motors v. Skousen, 109 
P.2d 41, 132 A.L.R. 1040. 

§ 892 

La. Where taxpayers were assessed 
with the whole of several tracts when 
they were the owners of only undivided 
one-half interest therein and assess- 
ment then described the tracts as con- 
taining a given number of acres which 
acreage in four instances was only one- 
half of the actual acreage, and in the 
other, instance only about one-fifteenth 
of the actual acreage, the assessment 
was invalid. Act No. 170 of 1898, § 
10; Act No. 140 of 1890, § 1.—Le 
Blane y. Babin, 2 So.2d 225, 197 La. 
825. 


§ 897 

N.M. Under curative statute provid- 
ing that any irregularity in tax assess- 
ment resulting from the inclusion there- 
in of property other than the taxpayer’s 
property should not affect the validity 
of such assessment, the erroneous in- 
clusion in a tax deed of property on 
which taxes had been paid and which 
was not actually sold for taxes, as evi- 
denced by tax sale certificate, did not 
render such tax deed void as to other 
real estate therein described. Laws 
1933, c. 171, § 23.—Foster v. Bennett, 
107 P.2d 321, 44 N.M. 618. 


§ 898 
Till. If a deficiency arises from the 
levy of an insufficient tax, or by rea- 
son of other errors, the county clerk 
has no authority to include the amount 
of deficit in calculating amount to be 
extended.—People ex rel. Toman y. Cen- 


mM, 114.7 
IPC BRMTES 920, 6940 tx 
App. The fact that a 
ment is excessive, even though grossly 
so, does not in itself make the as- 
sessment void.—Southern — California 
Telephone Co. y. Los Angeles County, 
113 'P.2d 7732 

The conclusion of assessing officers 
as to the value of property for pur- 
poses of taxation, when honestly ar- 
rived at, and not made in pursuance of 
some fixed rule the result of which is 
necessarily discriminatory and inequi- 
table, cannot be attacked collaterally in 
the courts.—Southern California Tele- 
phone Co, y. Los Angeles County, 113 
P24) 7738. 

A taxpayer may collaterally attack 
an assessment made fraudulently and 
corruptly with the intent of discrim- 
inating against him, where discrim- 
ination results from inequality of val- 
uation the same as from any other 
cause.—Southern California Telephone 
wa v. Los Angeles County, 113 P.2d 


Colo. Under statute making notice 
of intention to issue tax deed in- 
dispensable when land sold is of as- 
sessed valuation of $100 or more, the 
assessment must be determined from 
the ‘assessment roll’, which is neither 
the “field book” nor the “Block book’’. 
35 C.S.A. c. 142, §§ 91, 255—Bogue v. 
Miles, 111 P.2d 1055, 107 Colo. 320. 

Pa.Super. After time for appeal by 
taxpayer to board of assessors in its 
appellate capacity has expired, a later 
application to the board of assessors to 
lower assessment is a ‘‘collateral at- 
tack” which cannot be maintained.— 
School Dist. of Pittsburgh v. E. S. S. 
Land Co., 14 A.2d 619, 140 Pa.Super. 
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590. 
§ 926 
Ala. County boards of revenue, re- 
view, and equalization are ‘offices’ 


and their respective members ‘‘officers”’ 
functioning by legislative authority 
within their respective duties, authori- 
ties, and powers, as defined and pre- 
scribed by law.—State ex rel. Haas v. 
Stone, 200 So. 756, 240 Ala. 677. . 


§ 945 — 

Okl. On review of order of county 
board of equalization fixing valuation 
of property, presumption is in favor 
of correctness of board’s determination, 
and presumption can be overcome only 
by clear and convincing proof.—In re 
Assessment of Real Estate of National 
Bank of Tulsa, 108 P.2d 130. 

Where record did not disclose that 
any error was committed by board of 
equalization in method by which it ar- 
rived at valuation of taxpayer’s prop- 
erty, nor that the valuation was unjust 
or contrary to evidence, judgment of 
distriet court affirming order of county 
board of equalization fixing valuation 
of property was affirmed.—In re Assess- 
ment of Real HWstate of National Bank 
of Tulsa, 108 P.2d 130. 


§ 962 

Iowa. That taxing bodies may have 
acted does not prevent state tax com- 
mission from taking such steps as may 
be necessary to equalize the tax bur- 
den. Code 1989, § 6943.026, subds, 1, 
9, 10.—Pierce y. Green, 294 N.W. 237. 

Mich. The final arbiter of value for 
taxing purposes which determines the 
same finally and conclusively is the 
State Tax Commission when it has ju- 
risdiction.—22 Charlotte, Inc., v. City of 
Detroit, 293 N.W. 647, 294 Mich. 275. 


§ 971 

Neb. The statute dealing with meet- 
ings of the State Board to Equalization 
does not require the board to deter- 
Mine, at a preliminary meeting, the 
exact amount of increase or decrease 
which should be made in the assess- 
ment of farm lands returned by the 
various counties, and to notify each 
county that a further meeting will be 
held to determine whether such in- 
crease or decrease is justified. Comp. 
S$t.1929, § 77-1004, as amended by Laws 
1938, ¢@. 129.—Boyd County v. State 
Board of Equalization and Assessment, 
296 N.W. 152, followed in Knox County 


tax assess- 


ment would meet at specified place a 
specified time to consider the equa 


tion of realty valuations in the count 
for certain year, stating the valuati 
returned in other counties, statin: 
representatives of county would 
en an opportunity to be hea 
stating that total assessed va 
lands and improvements for the 
was a certain amount as compare 
certain amount in the preceding 
was sufficient. Comp.St.1929, 
1004, as amended by Laws 1933, ¢. | 
—Boyd County yv. State Board 
Equalization and Assessment, 296 | 
152, followed in Knox County v. 
Board of Equalization and Asses: 
296, N.W. (157. Cy 
Where county had actual notice | 
meeting of the State Board of etd 
if 


tion to determine assessment of 
in county, and county’s legal repres 
tatives attended the meetin 


The State Board of Equalization 
Assessment in equalizing the assess 
of farm lands between the various ¢ 
ties is not required by statute to 
a formal hearing. Comp.St.1929, 
1004, as amended by Laws 19338, ec. 
—Boyd County v. State Board of B 
ization and Assessment, 296 N.W. 1 
followed in Knox County v. State Boa1 
ef pei tivmarces and Assessment, 296 I 


The State Board of Equalizati 
Assessment, in equalizing the 


County v. State Board of Equaliz 
and Assessment, 296 N.W. 157. © 
The State Board of Equalization 
Assessment, in equalization me 
valuation of farm lands as between th 
various counties, is not required to h : 
a formal hearing, to examine witnesses, — 
or to base its action on any particular 
kind of evidence, but it may act on ab- — 
stracts of assessments returned by the | 
various countjes, the knowledge of its — 
own membership as to value, and o1 
other information 
Comp.St.1929, 


zation and Assessment, 2 .W. 15 

Neb. Since the statute dealing wit. 
meetings of the State Board of Equal 
zation and Assessment does not requil 
any particular method of procedure 


between the various counties, the board 
may adopt any reasonable method for 
that purpose. Comp.St.1929, § 77-1004, ~ 
as amended by Laws 1933, ¢c. 129.— © 
Boyd County v. State Board of Equali- 
zation and Assessment, 296 N.W. 152, 
followed in Knox County y. State Board 

of Equalization and Assessment, 296 
Naw .oko7. 

The State Board of Hqualization and 
Assessment in equalizing the assess- 
ment of farm lands between the various 
counties may take into consideration 
matters within the general knowledge 
of its members. Comp.St.1929, § 77- 
1004, as amended by Laws 1933, c. 129. 
—Boyd County v. State Board of Hqual- 
ization and Assessment, 296 N.W. 152, 
followed in Knox County v. State Board 
of Equalization and Assessment, 296 N, 


W. 157. Ode 
The State Board of Equalization and 


values of farm lands between the vari- 
ous counties, to show that the assess- 
ment by the county authorities, as re- 
turned and shown by the abstract, is 
not the actual value, before the board 
can increase the assessment so returned 
as shown by the abstract. Comp.St. 

Supp.1939, § 77-201.—Boyd County v. 
_ State Board of Equalization and Assess- 


9 
Neb. On proceeding in error to re- 
ew the action of the State Board of 
iqualization and Assessment in the 
matter of the equalization of the assess- 
ment of 1940 of improved and unim- 
proved farm Jands in Boyd county at 
$4,956,740, record supported the board’s 
decision. Comp.St.1929, § 77-1004, as 
mended by Laws 1933, ¢c. 129.—Boyd 
county y. State Board of Equalization 
and Assessment, 296 N.W. 152, followed 
in Knox County v. State Board of 
ing lization and Assessment, 296 N.W. 
5 Be 
_ Where in whose 


991 
C. landowner 
e land had been listed and assessed 
for taxation died after January 1, 
en the property became liable for 
sessment, but before assessment was 
tually made, change of existing as- 
sment so as to make it in the names 
devisees of the land was not re- 
ired, but auditor was merely re- 
ired to make appropriate changes in 
preparing the next annual county du- 
eates. Code 1932, §§ 2569, 2605, 
2718, 2727.—Osborne v. Vallen- 
12 S.W.2d 856, 196 S.C. 90. 


. 


The assessment of omitted moneys 
and €redits, by entry in record book 
ontaining current tax list, with recital 
hat the respective amounts constituted 
ymitted moneys and credits added by 
ounty treasurer by order of State 
Board of Assessment and Review, fol+ 
Z lowed by notation that assessments in- 
eluded stocks, mortgages, notes, and 

other securities subject to taxation, 
was sufficiently specific under statute 
‘requiring assessor to’ carry the aggre- 
gate moneys and credits to the regular 
schedule. Codes 1924 and 1927, §§ 
7116, 7155.—Buser v. Kriechbaum, 295 
 N.W. 455. 


§ 1004. 

Ala. The act repealing sections of 
general revenue act constituting mem- 
bers of county board of revenue, oth- 


et, er than probate judge, with county tax 
=| assessor, a board of review to review, 
oY revise, and fix value of all property for 


“4 taxation, and creating county board of 
} equalization, abolished board of re- 
_ view, so that member thereof is not 
thereafter entitled to any salary, as he 
” is not officer of board of equalization, 
; which is quasi judicial body, separate 
and distinct from board of review 
' which it succeeded, with different offi- 
cials in different offices. Gen.Acts 1923, 
pp. 179-183, §§ 50, 51, 53, 55, 57, 59, 
60; Code 1923, §§ 6748, 6763; Gen. 
_ Acts 1935, p. 289, §§ 67-79; Gen.Acts 
1939, p. 178 et seq.; p. 189, § 24.—State 
ex rel. Haas v. Stone, 200 So. 756, 240 
Ala, 677. 
Fy Mass. The right to bring proceed- 
ings in forma pauperis is creature of 
- lJegislation, and a citizen cannot, as of 
right, liquidate in forma pauperis 
amount of tax on his property, in ab- 
sence of statute authorizing such pro- 
ceedings.—Old Colony R. Co. v. Asses- 
sors of Boston, 35 N.H.2d 246, 309 
Mass, 439. 
Mass, Generally, suits in equity will 
not lie to determine validity of a tax 
or to enjoin its colleetion.—Codman 


- Assessment does not have the burden 
under statute in making equalization of 


$ po ” ort 4 
v. Assessors of Westwood, 35, N.E.2d_ 
262, 309 Mass. 4338. a TAs 13 (ee art Se 
Under’ statute, taxpayer. seeking 
abatement of taxes on ground of over- 
valuation of property can file an appli- 
cation for abatement with board of as- 
sessors and, if action satisfactory to 
him is not obtained, he can appeal to 
county commissioners or to Appellate 
Tax Board by filing a petition with 
the board, and he can then have any 
questions of law involved: in decision 
of such board reviewed by Supreme Ju- 
dicial Court. G.L.(Ter.Ed.) ¢c. 584A, i 
13, as amended, by St.1939, ¢. 366, 
1; ec. 59, §§ 59, 64, 65, as amended.— 
Codman y. Assessors of Westwood, 35 
N.6.2d 262, 309 Mass. 433. 

Mass. The statute requiring payment 
of tax before hearing on application 
for abatemént thereof as assessed on 
overvaluation of property subject to 
tax does not violate ‘due process of 
law’’ clause of Fourteenth Amendment. 
G.L.(Ter.Ed.) ¢. 59, §§ 65,. as 
amended, and § 65b, as inserted by St. 
19388, c. 478, §§ 1, 2, and § 8; U.S.C.A. 
Const. Amend. 14.—Old Colony R. Co. 
v. Assessors of Boston, 35 N.H.2d 246. 
309 Mass. 439. 

The statute requiring payment of tax 
assessed or halt thereof before hear- 
ing on taxpayer’s application for abate- 
ment of taxes is not invalid as vio- 
lating provision of state constitution 
guaranteeing equal justice freely, with- 
out delay, and in conformity, to state 
laws.’ G.L.(Ter.Ed.) ¢. 59, 64, 65, 
as amended, and § 65B, as inserted by 


_St.1938, c. 478, §§ 1, 2, and § 3; Const. 


Mass. pt. 1, art. 11.—Old Colony R. 
Co. y. Assessors of Boston, 35 N.H.2d 
246, 309 Mass. 439. 

Mich. Any action net an as- 
sessment, whether by the taxpayer, 
the taxing authorities, or the State 
Tax Commission, must be seasonably 
taken.—Detroit Hdison Co. v. City of 
Detroit, 298 N.W. 290, 297 Mich. 583. 
_Mont. Section of Revised Codes 'pro- 
viding that if taxpayer does not ob- 
tain relief from county and state board 
of equalization, he may have valuation 
fixed by jury, is unconstitutional so 
far as it attempts to impose upon the 
judiciary a “governmental function” in 
fact-finding matters that properly be- 
long to another de premeniiot the state 

overnment,  Rev.Codes 1935, § 2270; 

onst. art. 4.—International Business 
Machine Corporation v. Lewis. and 
Gigek County, 112 P.2d 477, 111. Mont. 
N.J,Tax App. The State Board of 
Tax Appeals should carefully search 
legislation repealing enactments which 
have previously afforded the board a 
subject of jurisdiction, for any indicia 
of intent that such. repealed. provisions 
should continue to constitute a basis 
for judicial action by the board.—Bor- 
ough of Bergenfield v, Martin, 16 A.2d 
816; 19 N.J.Mise. 1, certiorari denied 
20 A.2d 55, 126 N.J.L. 512. 

N.Y.Sup. The amendatory statute ex- 
tending the time limit for filing ap- 
plication for revision of accounts re- 
specting franchise taxes on. corpora- 
tions by State Tax Commission, being 
remedial, is “retroactive” in its effect 
and applies to cases falling within 
terms of amended statute which would 
otherwise have been barred by lapse 
of time measured .by superseded stat- 
ute, and the amendment applies to all 
cases coming within its literal terms. 
Tax Law, § 218, as amended by Laws 
1940, c. 183,—People ex rel. Equitable 
Holding Corporation v, Graves, 27 N. 
Y.S:2d 509, 176 Misc. 327, 

Under amendatory statute extend- 
ing the time limit for filing applica- 
tions for revision of accounts respect- 
ing franchise taxes on corporations by 
State Tax Commission, Legislature in- 
tended to provide a remedy by review 
in all cases where application for re- 
vision is.made within two years: of 
audit, and the amendment operates to 
extend the time to two years as to 
audits made before, as well as after, 
enactment of amendment. Tax Law, 
§ 218, as amended by Laws 1940, «. 
183,.—People ex_rel. Equitable Holding 
Corporation y, Graves, 27 N.Y.S.2d 509, 
176 Mise. 327, 


( ith | 
October 8,_ 


al ic] 

tate Tax 

‘ 1940, for revision 01 
poration’s franchise tax account which 
had been audited and stated by Com-. 
mission on October 10, 1938, was en- 
titled to benefit. of amendatory. stat- 
ute extending to two years the time 
limit for filing applications for reyi- 
sion of accounts. respecting franchise 
taxes, notwithstanding that statute in 
effect when account was audited and 
stated required that application for re- 
vision be made within one year from 
time when account was audited and 


ti 


stated. Tax Law, § 218, as amended 
by Laws 1940, c. 183.—People ex rel. 
Equitable Holding Corporation _ vy. 
Sueres, 27 N.Y.S.2d 509, 176. Mise. 

Pa.Super. Hxemptions and _ abate- 
ments from, taxes, including interest 


and penalties, are strictly construed.— 
Keystone State Building & Loan Ass’n 
Neg 14 A.2d 831, 140 Pa.Super. 


Pa.Super. If any mistake was. made 
by taxpayer in his return of taxable 


personal property, or if amount. or 
value. returned by.him has. been. re- 
vised or increased, it is taxpayer's 


duty to appeal to the board of revi- 
sion of taxes within time prescribed 
and advertised by the board for such 
appeals and if he feels aggrieved by 
the disposition made of his appeal by 
the”*board, he may file a petition in the 
court of common pleas for an appeal 
and review of the assessment within 
time fixed for such action and from 
decision of that court he may appeal 
to proper appellate court. 72 P.S. §§ 
5020—102, 5020—517, 5020—518.—In re 
Courlaender’s Hstate, 18 A.2d 494, 143 
Pa.Super. 475. 

Taxpayers who are dissatisfied with 
personal property tax assessed against 
them and who feel’ themselves: ag- 
grieved thereby must first appeal to 
board of revision of taxes from such 
assessment, since an appeal is a “con- 
dition precedent” to their obtaining 
any relief, either from: the board or 
the courts. 72 P.S. §§ 5020—102, 5020 
—517, 5020—518.—In re Courlaender’s 
Estate, 18 A.2d 494, 143 Pa.Super, 475. 

Pa.Com.Pl. Where a vacant lot. own- 
ed by a chureh is in part used as a 
parking lot, but is not necessary for 
the occupancy and enjoyment of the 
church, this would entitle only a part 
of the lot to exemption, and relief could 
be obtained only by appeal from the 
assessment. Equity would have no ju- 
risdiction.—Baptist Church vy. City of 
Pittsburgh, 88 P.L.J. 477. } 

§ 1005 

Mass. The exclusive’ remedy for 
abatement of an excessive tax due to 
overvaluation of property is filing of 
an application for abatement with 
board of assessors.——Codman. v, As- 
sessors of Westwood, 85 N.H.2d 262, 
309 Mass. 433. 

Abatement of taxes is governed by a 
statutory system, which completely coy- 
ers: field and leaves no, place for op- 
eration of any remedial provisions oth- 
er than. those included in such system, 
and, while such statutory arrangement 
continues in force, it supersedes rem- 
edies that might otherwise be invoked. 
G.L.(Ter.Ed.) ce. 58A, § 18, as amended 
by St.1939, c. 366, § 1s ©. 59, §§ 59, 64, 
65, as amended.—Codman vy. Assessors 
prs eigen 35 N.B.2d 262, 309 Mass: 


§ 1006 

CalApp. The findings ‘and  judg- 
ments of taxing authorities are not 
subject to review or revision except 
as prescribed by law, and they cannot 
be disturbed or annulled except when 
they proceed arbitrarily and in willful 
disregard of the law with evident 
purpose of imposing unequal burdens 
upon certain of the taxpayers.—South- 
ern California Telephone Co, y. Los 
Angeles County, 113° P.2a 1778. 
Mass. A taxpayer, contending that 
his. property hag been overvalued, is 
entitled to fair opportunity to be fully 
heard on question of value thereof by 
board which made assessment or some 
other administrative agency having 


yw value | amount of 

ax be irrevocably fixed, and such 
administrative system is exclusive rem- 
edy, which must be invoked by all 
taxpayers seeking abatement of taxes. 
G.L.(Ter.Ed.): ¢. 59, §§ 64, 65, as 
amended, and § 65B, as inserted by 
St.1938, c. 478, §§ 1, 2, and § 3.—Old 
Colony R. Co. v. Assessors of Boston, 
35 N.H.2d 246, 309 Mass. 439. 


N.J.fax App. A taxpayer is dis- 
criminated against by unlawful ex-. 
emption of property of other tax- 


payers, and may appeal in such case 
to county board of taxation under 
statute. N.J.S.A. 54:3-21.—Post  yv. 
Warren Point Volunteer Firemen’s 
Ass’n, 19 A.2d 636, 19 N.J.Misc. 367. 

Pa.Com.Pl. A property owner has 
made out a case entitling him to relief, 
when he shows that | assessments 
throughout the taxing district have 
been made upon the basis of 659%, of 
the market value; and that the assess- 
ment of his property exceeds the estab- 
lished percentage of the market value 
of his property.—Dwyer v. Erie County, 
23 Erie 16. 

§ 1007 


N.J.Tax App. Where taxpayer filed 
proper and timely. petition of appeal 
from an assessment to a county board 
of taxation, the decision of the coun- 
ty board eonfirming the valuation fixed 
-by the local taxing district and. dis- 
missing the appeal was appealable to 
State Board of Tax Appeals, under 
statute providing for appeals from any 
judgment, action or determination of a 
county board of taxation, notwith- 
standing county board’s action was 
purportedly based upon taxpayer’s 
failure. to prosecute appeal. N.J.S.A. 
54:2-35, 54:2-39.—Pope v. Borough of 
Red Bank, 19 A.2d 208, 19 N.J.Misc. 
383. 


§ 1008 

Iowa. Tax discrimination may be at- 
tacked by one discriminated against, 
even though the discrimination does not 
increase his tax.—Pierce v. Green, 294 
N.W.. 237: 

Mass. The failure of board of as- 
sessors to act on application for abate- 
ment of taxes within four months after 
filing thereof, may be considered as re- 
fusal to abate taxes, whereupon appeal 
may be taken to county commissioners 
or appellate tax board. G.L.(Ter.Ed.) 
e. 59, §§ 64, 65, as amended.—Old 
Colony R. Co. v. Assessors of Boston, 
35 N.E.2d 246, 309 Mass. 439. 

N.J.Tax App. The filing by taxpay- 
er of proper and timely petition of 
appeal from an assessment to ‘a coun- 
ty board of taxation, the appearance 
before the board on behalf of tax- 
payer of a real estate expert, and of- 
fer by taxpayer’s attorney after notice 
of dismissal of appeal to appear be- 
fore the board and adduce testimony 
constituted a “prosecution of the ap- 
peal’ sufficient to entitle taxpayer to 
appeal from county board’s decision 
to State Board of Tax Appeals.—Pope 
v. Borough of Red Bank, 19 A.2d 208. 
19 N.J.Mise. 383. 

§ 1009 

N.J.Tax App. The statutory provi- 
sion requiring county boards of tax- 
ation to hold hearings on appeals to 
such board is for the protection of the 
parties only, and may be “waived” by 
a party appellant, and hence taxpayer’s 
failure to do more than file a prop- 
er and timely petition of appeal to 
county board would not bar taxpayer’s 
right to appeal from county _board’s 
decision to State Board of Tax Ap- 
peals on ground of failure to prosecute 
appeal to county board, N.J.S.A. 54:2- 
35, 54:2-89, 54:3-22.—Pope vy. Bor- 
ough of Red Bank, 19 A.2d 208, 19 N. 
J.Mise. 388. 

Pa.Orph. Where a party petitions 
the State Board of Finance and Reve- 
nue for a refund of inheritance tax er- 
roneously paid, he is not thereby es- 
topped from prosecuting an appeal : 
from the appraisement of the estate for 
inheritance tax purposes.—In re Me- 
Fadden’s Estate, 30 Del.Co. 411. 

; 1011 

Ala. County boards of revenue, re- 
view, and equalization are “‘offices’’ and 
their respective’ members “officers” 


i é ng by 
scribed by law.—State ex rel. Haas v. 
Stone, 200 So. Tee, Ala. 677. 

: ‘1 


Ga. The board of arbitrators ap- 
pointed ‘in a tax assessment. case is 
not vested with authority to determine 
questions of taxability, but is limited 
to a review and determination of val- 
ues respecting the property. assessed 
for taxation. Code 1933, § 92-6912.— 
Montgomery vy. Suttles, 13 S.H.2d 781. 
L9G Gas7sh. A 

The board of arbitrators appointed 
to determine value of property for pur- 
pose of taxation has no power to pass 
on power of tax assessors to assume 
jurisdiction to: put in practice a cus; 
tom to tax property at less than its 
true value. Code 1938, § .92-6912,— 
Montgomery v. Suttles, 13 S.E.2d 781. 
191 Ga. 781. 

Ga. The State Board of Tax Ap- 
peals has authority to determine tax- 
ability. of property which has been 
assessed for taxation by the state reve- 
nue commissioner. Ga.Code Ann.. §§ 
92-8420, 92-8421, 92-8434, 92-8445, 92- 
8447.—Forrester v. Pullman Co., 15 S., 
H.2d 185, answer to certified question 
conformed to 15 8.B.2d 461. 

Mich. The State Tax Commission 
possesses only those powers conferred 
on it by statute, and its review and 
examination of assessment rolls are 
limited thereby. Comp.Laws 1929, § 


3547 et seq.cDetroit Edison Co. v. City 
of Detroit, 298 N.W. 290, 297 Mich. 
583. 

N.J.Tax App. In considering, any 


question relating to the jurisdiction of 
any statutory tribunal, such. as. the 
State Board of Tax Appeals, the legis- 
lative grant of jurisdiction is strictly 
construed and must be found to confer 
expressly the power claimed.—Borough 
of Bergenfield v. Martin, 16 A.2d 816, 
19 N.J.Mise. 1, certiorari denied 20 A. 
24.55, 126 N.J.L. 612. : 
N.J.Tax App. The jurisdiction of 
State Board of Tax Appeals extends 
not. only to meritorious questions in- 
volved in county board’s determina- 
tion, but also to defects in jurisdiction 
of the county board. N.J.S.A. 54:2-35, 
54:2-39—Pope v. Borough of Red 
Bank, 19 A.2d 208, 19 N.J.Mise. 383. 


N.Y.App.Div. The Unemployment In- 
surance Appeal Board is vested with 
only such authority and jurisdiction as 
is granted to it by statute. Labor 
Law, § 523.—In re Electrolux Corpora- 


tion, 26 N.Y.S.2d 164, 261 App.Div. 
487. 5 ! 
The Unemployment Insurance Appeal 


Board is not authorized to render deci- 
sions in the nature of a declaratory 
judgment. Labor Law, § 523.—In re 
Hlectrolux Corporation, 26 N.Y.S8.2d 
164, 261 App.Div. 487. 


Pa.Super. The “errors” referred to 
in statute authorizing board of asses- 
sors to rectify all errors are mechan- 
ical errors and not errors of judgment. 
58 P.S. § 9991.—School Dist. of Pitts- 
burgh v. E, 8. S. Land Co., 14 A.2d 
619, 140 Pa.Super. 590: ( 

See Dominion Textile Co. v. Minister 
of National Revenue [1941] 1 Dom.L.R. 
8%. 


§ 1017 
Ohio. Under the statute enumerating 
the powers and duties of the Board of 
Taxation and the statute providing that 
the tax commission shall revise the list 
in every county so that no property is 
improperly or illegally exempted from 
taxation, it is the duty of the Board 
of Tax Appeals to see that no property 
is improperly or illegally exempted 
from taxation, and the Board of Tax 
Appeals at any time may revise the 
list of property exempted from taxa- 
tion. Gen.Code, §§ 1464-1, 5570-1.— 
Zindorf vy. Otterbein Press, 84 N.H.2d 

748, 138 Ohio St. 287. 


§ 1021 
Iowa. In enacting statute concerning 
revaluation and reassessment of real es- 
tate by local board of review, purpose 
of Legislature was to permit a change 
in an assessment in any year after the 
year in which an assessment has been 


legislative authority made. Code 1939, § 
within their respective duties, authori-— 
ties, and powers, as defined and pre- 


2 


ee ORES 
7129.1.—Simmons 
Warehouse Co. v, Board of Review of — 
Sioux City, 294 N.W. 286. pa Cg: karts 5 
Under statute concerning revaluation 
and reassessment of real estate by local 
board of review, the words “where it 
finds the same has changed ‘in value” 
must be construed as a limitation upon 
the enlarged jurisdiction of Board of 
Review to make changes in assessments 
in any year after the year in which an 
assessment has been made. Code 1939, 
§ 7129.1._Simmongs Warehouse Co. v. 
Board of Review of Sioux City, 294° 
N.W. 286. ete ater 
Where value of taxpayer’s real estate 
was fixed in 1937 and taxpayer made 
no objection to assessment in 1937 o1 


ai 
‘: 


3 


view in 1939, in absence of some show- 
ing of a change in value of real estate 

since 1937 assessment. Code 1939, § ee 
7129.1.—Simmons Warehouse Co. v. 


Board of Review of Sioux City, 294 
W. 286 


Under statute providing that a tax- i 
payer, after 1937, may petition board 
of review for a change in assessment on — 
real estate if he is able to show that 


Review of Sioux City, 294 Nw. 28 
Iowa. There can be no- revaluation 


oe 
fee <. 


established. Code 1939,  §: 
Commercial Merchants 
Trust Co. v. Board of Review of Sioux 
City, 296 N.W. 203. iRiege 

§ 1023 


interest compel either commissioner or 
board of assessors to act or to grant 
an abatement. .G.L.(Ter.Hd.) ¢. 58, § 
8, as inserted by St.1985, c: 822, '§ Ts) 
Codman v. Assessors of Westwood, 35 
N.H.2d 262,309 Mass. 433. : 

§ 1028 “tees 

Mass. A railroad company, filing ap- 
plications with board of assessors on 
November 15, 1939, for abatement of 
real estate taxes due on November 1, 
1939, and failing to pay half of taxes 
assessed and then seek leave of ap- 
pellate tax board to file appeals because 
of assessors’ failure to take action on 
applications within four months, ecan- — 
not complain that 90 days’ additional 
time allowed by statute for such ap- : 
peals was too short a period to enable 
it to secure sufficient funds to pay 
all taxes, as provided by statute, before 
petitioning for such lease, especially 
as imposition of annual tax is a cer-— 
tainty and company had ample time ~ 
to prepare for payment thereof on due 
date.) St.1939,, ce. 493,0§ 2: sGiiai(Mer: 
Hid.) ¢. 59, § 65, as amended, and § > 
65B, as inserted by St.1938, e. 478, 

§ 2 and § 8.—Old Colony R. Co. vy. 
Assessors of: Boston, 35 N.H.2d 246, © 
309 Mass. 439. 

Mo. The Buchanan county board of 
equalization could not be compelled to 
entertain a taxpayer’s appeal from al- 
leged overassessment of real estate 
made by county assessor as of June 1, 
1937, if appeal was lodged after the 


fourth Monday in March, 1938. Rev. 
S8t.1939, §§ 10992, 11001-11004; Mo.St. 
Ann. §§ 9802, 9811-9814, pp. 7905, 


7910, 7912, 7913.—State ex rel. Merritt 
v. Gardner, 148 °S.W.2d 780. 

Pa.Super. Where at time tract was 
assessed for years 1931 to 1934, inclu- 
sive, tract was described as 6.75 acres 
although .95 of an acre had been dedi- 
eated to public use, if taxpayer thought 
that assessment was too high, its re- 
course was to appeal, but where tax- 


a Ts 


payer did nothing until 1936 when it 
applied to board of assessors for cor- 
rection, it was too late to assert inval-- 
idity of the tax. 53 P.S..§ 9991; 72 P. 
S. § 5020—519.—School Dist. of . Pitts- 
burgh v. BH. S. S. Land Co, 14 A.2d 
619, 140 Pa.Super. 590. 
The statutory power of board of as- 
- sessors te revise, equalize or alter as- 
- sessments can be exercised only with 
reference to current year’s assessment 
lists then under consideration and could 
net be invoked to sustain action of 
_ board of assessors in making correc- 
tion for prior years. 53 P.S. § 9991. 
—School Dist. of Pittsburgh y. E. 8. 8. 


ae pe Co., 14 A.2d 619, 140 Pa.Super. 
_"Pa.Super. There is no fixed time 


i 


Sah - postponed until 


vi 


ey as 
Mass. 
-  eourse prescribed by statute, requiring 


AY) 
Yd 
en’ A 
ie 


viding that verified 


provided by law for filing of appeal 
_ from assessment of personal property, 
hence the time for filing appeal is gov- 
erned by rule or regulation of the 
board of revision of taxes prescribing 
time for appeal which is duly adver- 
_tised each year. 72 P.S. §§ 5020—102, 
 5020—517, 5020—518; 53 P.S. § 4805.1 
_ et seq.—Appeal of Courlaénder’s Estate, 
18 A.2d 494; 143 Pa.Super. 475. 

_ Where trustee’s notation on original 
return of personal property considered 
taxable was made after return was 
filed among public records and_nota- 


a 


af 
. 


_ der recent decision of Pennsylvania 
Supreme Court but it was not shown 
hat notation was brought to attention 
of board until after application for 
correction of personal property as- 
- sessment was filed, the notation had 
no force or effect for purpose of de- 


_ termining whether application for cor- 


‘rection of personal property assess- 


ment was timely made. 72 SS. §§ 
5020—102, 5020—517, 5020—518; 53 
S. §§ 4805.14, 4805.15.—Appeal of 


~Courlaender’s Hstate, 18 A.2d 494, 143 


_ Pa.Orph. Where the determination 
of an appeal taken from the appraise- 
ment of the estate of a decedent, is 
after the amount of 
the federal estate tax is settled, none 
of the parties interested will be held 
to have been guilty of laches where the 
appeal is prosecuted within a reason- 
able time after final judgment in pro- 
 eeedings to establish the amount of 
_ federal taxes—In re McFadden’s Hs- 
tate, 30 Del.Co. 411. 
. ‘ § 1029 

To secure abatement of taxes, 


i 


‘that written applications for abate- 
ments on forms approved by commis- 
sioner of corporations and taxation be 
filed within specified time and pro- 

lists of taxable 

- property may be required of taxpayers, 
must be followed, and failure to do 
so may be sufficient to bar relief.—Old 
Colony R. Co. v. Assessors of Boston, 
35 N.E.2d 246, 309 Mass. 439. 

Mich. Under statute authorizing the 
State Tax Commission to inspect as- 
sessment rolls after they have been 
passed on by the several boards of re- 
view and prior to the making and 
delivery of the tax rolls to the proper 
officer for collection of taxes, the time 
for inspection of assessments by the 
commission is limited to the period be- 
tween the completion of the work of 
the several boards of review and the 
delivery of the tax rolls to the proper 
officer for collection of taxes. Comp. 
Laws 1929, § 3547.—Detroit Edison Co. 
y. City of Detroit, 298 N.W. 290, 297 
Mich. 583. 

Under statute requiring inspection of 
assessments by the State Tax Commis- 
sion to be made before delivery of tax 
rolls to proper officer for collection of 
taxes, the commission was required to 
inspect and investigate Detroit assess- 
ment rolls between May 4, 1939, when 
the city council, sitting as a board of 
review, finally confirmed rolls, and 
July 1, 1939, when tax rolls were de- 
livered to city treasurer for collec- 
tion, and the commission could not aft- 
er July 1, 1939, institute on its own 
motion proceedings to review and mod- 
ify the assessment on corporate tax- 
payer’s personalty in Detroit for 1939. 


v. 
290, 297 Mich. 583. civ fren vue 

N.J.Sup. The statute authorizing 
State Board of Tax Appeals, on ap- 
plication by property owner, to cor- 
rect errors and mistakes in tax as- 
sessments, allows the board to make 
correction: of errors in assessments at 
any time with consent of mayor or 
assessor of municipality affected, and 
without hearing or notice to taxing 
district, and it is not necessary that 
an appeal be pending before board. 
N.J.S.A. 54:2-41.—Borough of Oradell 
v. State Board of Tax Appeals, 18 
A.2d 406, 126 N.J.L. 112. 


§ 1030 

Mo. The notice required by statute 
authorizing county boards of equaliza- 
tion to assess and equalize value of any 
property that may have been omitted 
from assessor’s books is directed to 
date fixed for hearing and not to date 
on which omitted property was ordered 
assessed and its valuation fixed. Mo. 
St.Ann. § 9816, p. 7914.—State ex rel. 
Lane v. Corneli, 149 §.W.2d 815. 

Pa.Super. Notice need not be given 
taxpayer of his personal property as- 
sessment and of time and place for 
appeal ‘unless amount or value re- 
turned by him for taxation is altered 
or revised. 72 P.S. § 5020—510.—In 
re Courlaender’s Estate, 18 A.2d 494, 


148 Pa.Super. 475. 
1031 
Mo. The statute concerning rules to 
be observed by county boards of 


equalization with respect to giving no- 
tices to owners when valuation of real 
estate igs raised does not require that 
extra or special notice be given either 
before or after an order has been en- 
tered for an increase in assessment of 
personal property. Mo.St.Ann. § 9813, 
p. 7912.—State ex rel. Lane v. Corneli, 
149 S.W.2d 815. 

Where a county board of equaliza- 
tion was attempting to act under stat- 
ute authorizing board to assess and 
equalize value of any property that 
may have been omitted from assessor’s 
books when board made an order that 
designated personal property of an es- 
tate should. be added to assessor’s 
books in a certain amount in lieu of 
an arbitrary assessment fixed by as- 
sessor, the giving or failing to give 
proper notice prior to entering of or- 
der did not affect board’s jurisdiction 
or statutory authority to enter pre- 
liminary order for assessment of 
omitted property, but notice and op- 
portunity for hearing were ‘‘conditions 
precedent” to extension of property 
and valuation upon assessor’s books. 
Mo.St.Ann. § 9816, p. 7914.—State ex 
rel. Lane y. Corneli, 149 S.W.2d 815. 

An order of a county board of 
equalization for an assessment of per- 
sonal property against an estate which 
order was erroneous, as to notice, in 
that board ordered that, notice be 
given to attorneys for estate did not 
preclude giving of proper and timely 
notice of a subsequent meeting of 
board. Mo.St.Ann, § 9816, p. 7914.— 
State ex rel, Lane v. Corneli, 149 S.w. 
2d. 815. 

§ 1035 

N.J.Tax App. A petition of appeal 
to State Board of Tax Appeals which 
quoted from decision of county board 
of taxation, “Valuation affirmed; Ap- 


peal dismissed,’” but omitted the 
phrase, “due to lack of prosecution,” 
stated sufficiently the action com- 


plained of in compliance with rules of 
state board, since verbiage purporting 
to explain a decision is not a part of 
the decision proper. Rules of the 
State Board of Tax Appeals, rule 4 
(a).—Pope v. Borough of Red Bank, 
19 A.2d 208, 19 N.J.Mise. 383. 


§ 1037 

N.J.Tax App. Where board of tax 
appeals restored an assessment reduced 
by county tax board for three succes- 
Slve years, in one of them by consent, 
and the county board entered a similar 
reduction for the next succeeding tax 
year, usual head onl of correctness 
of county oard determinations was 
neutralized, and it was incumbent upon 


“made by the commissioner, particularly 


erence 
duc 


City rofe — 


RiiGo,,.1%4 

A.2d 605, 19 N.J.Mise..10055 oat 
N.J.Tax App. On appeal to the state 
board of tax appeals from assessments, 
on railroad properties, by the state 
tax commissioner, a presumption of 
correctness attended the valuations 


where the taxpayers were unsuccessful 
in prior similar tax litigation. N.J.S.A. 
54:19-1 et seq.—Central R. of New Jer- 
sey v. Martin, 20 A.2d 330, 19 N.J. 
Misc. 427. : 

~ § 10388 


Mass. In proceeding before Appellate 
Tax Board. for: partial abatement of 
taxes, all the uses for which the prop- 
erty was adapted could be shown and 
the board in ascertaining market value 
of property could consider its value for 
any special purpose together with any 
other use to which the property might 
be profitably put.—Assessors of Quincy 
v. Boston Consol. Gas Co., 34 N.H.2d 
623, 309 Mass. 60. 

In proceeding involving value of gas 
distributing system for purposes of 
taxation, Appellate Tax Board’s admis- 
sion of evidence of earnings of five 
other gas companies, all located with- 
in the commonwealth, tending to show 
the changing demand for gas and the 
trend of the industry, did not con- 
stitute reversible error.—Assessors of 
Quincy yv. Boston Consol. Gas Co., 34 
N.E.2d 623. 309 Mass. 60. 

N.J.Tax App. In proceeding to re- 
store an assessment upon realty, sale 
price of allegedly comparable property 
was not such as would furnish a true 
criterion of the value of property for 
assessment purposes where. simultane- 
ously with the contract of sale, vendor 
and purchaser made an agreement that 
if purchaser took title, it would execute 
a lease to vendor or its nominee in con- 
formance with attached schedule of 
terms, and commitment of lease con- 
stituted consideration in addition to 
stated price.—City of Hoboken vy. Mor- 
ris & Essex R. Co., 17 A.2d 605, 19 N.J. 
Mise. 100. 


In a proceeding to restore an assess- 
ment upon realty, sale of allegedly com- 
parable property of obviously much less 
value than property on which assess- 
ment was sought to be restored was not 
a criterion as to the true value of the 
property being assessed where there 
was no reliable analysis showing the 
degree of difference in the true values 
of the properties.—City of Hoboken y, 
Morris & Essex R. Co., 17 A.2d 605, 
19 N.J.Mise, 100. 


Pa.Super. Authorities charged with 
revision of tax assessments could use 
information obtained from consultation 
with representatives of taxpayers and 
from data submitted as a basis for re- 


duction of assessments:i—Hosack  v. 
Taylor Bros,, 15 A.2d 489, 142 Pa. 
Super. 83. 


§ 1039 

Mass. In proceeding involving value 
of gas distributing system for purposes 
of taxation, the Appellate Tax Board 
was not required to believe the testi- 
mony of any particular witness but 
could accept such portions of the evi- 
dence as appeared to have the more 
convincing weight and the Board could 
select the various elements of value ag 
shown by the record and from them 
form its own independent judgment, 
and the fact that the board’s conclu- 
sion regarding value did not coincide 
with the figure given by any witness 
did not render it without support by 
evidence.—Assessors of Quincy v. Bos- 
ton Consol, Gas Co., 34 N.B.2d 628, 309 
Mass. 60. 

N.J.Sup. Evidence relating to poor 
construction of apartment building 
containing 48 three-room apartments, 
two automatie elevators and seven 
dumbwaiters and central refrigeration 
and plumbing and heating plant, and to 
net rentals of $4,000 a year and to 
cubie content, cost of construction and 
obsolescence, warranted assessment of 
building at $70,000 by State Board of 
Tax Appeals.—Borough of Hasbrouck 


rd of Tax 
Ap ice paid by 
landowner for property as conclusive 


of true value for purpose of making 


assessment for taxation was error in 


view of abnormal condition of epal 

Gs 
S.A. 54:4-23; N.J.S.A.Const. art. 4, § 
7, par. 12.—City of Plainfield v. State 
Board of Tax Appeals, 20 A.2d 651, 
127 N.J.L5. 

N.J.Tax App. On appeal from judg- 
ments of the Bergen County Board of 
Taxation with respect. to assessments 
on water company’s realty, which was 
used as part of reservoir, proof ad- 
duced and board’s knowledge of real- 
ty used for reservoir, as gleaned from 
prior appeals, established value of the 
realty in the borough as $250,000.— 
Hackensack Water Co. vy. Borough of 
Fawarth, 17 A.2d 827, 19 N.J.Mise. 


N.J.Tax App. On appeals to the state 
board of tax appeals by railroads from 
assessments by the state tax commis- 
sioner on railroads’ properties for the 
years 1937 and 1938, evidence of rail- 
roads was insufficient to overcome the 
presumption of correctness attending 
the assessments as made by the com- 


estate market at assessment date. 


missioner. N.J.S.A. 54:19-1 et seq,, 
54:22-1, 54:22-2, 54:23-1, 54:26-4.— 
Central R. of New Jersey vy. Martin, 


20 A.2d 330, 19 N.J.Mise. 427. 
Pa.Com.Pl. On an appeal from an as- 
sessment of a coal company’s prop- 
erties, it was not error for the Court 
to accept the highest valuation placed 
on certain coal land by one of the 


company’s witnesses where it appeared. 


that speculative items went into the 
valuation placed upon it by two ex- 
pert witnesses who testified on behalf 
of the county, as contrasted with the 
company’s testimony of practical min- 
ihe engineers familiar with the prop- 
erty and haying had to do with its 
workings and with the workings of 
other property in the neighborhood.— 
Appeal of Susquehanna Collieries Co., 
from Assessment and Valuation of Its 
Lands Situate in Tp. of Wiconisco, 
Dauphin County, 50 Dauph. 48. 

It was not error to use the valuation 
of the company’s witnesses on a power 
plant, where the testimony did not in- 
dicate what ratio of the operation of 
the plant is applied to the pumping 
of water to prevent overflow into an 
adjoining colliery and what ratio is 
appllied to other purposes of the com- 
pany, and having in mind the more 
intimate knowledge of the company’s 
witnesses of the plant and the uses to 
which it is put.—Appeal of Susque- 
hanna Collieries Co. from Assessment 
and Valuation of Its Lands Situate 
in Tp. of Wiconisco, Dauphin County, 
50 Dauph. 48. 


§ 1041 

Mich. It is duty of State Board of 
Tax Administration to act speedily up- 
on the claim of a taxpayer for a refund 
of taxes illegally assessed and collected, 
or for cancellation of illegal assess- 
ments, so that taxpayer may pursue his 
statutory remedy if he is aggrieved by 
decision of the Board. Comp.Laws 
Supp.1940, § 3663-22_Home Insulation 
Co. of Michigan v. Auditor General, 299 
N.W. 755, 298 Mich. 657. 


N.J.Tax App. Taxpayer’s appeal 
from decision of county board of taxa- 
tion affirming local taxing district’s 
assessed valuation of real estate 
brought the entire assessment de novo 
before the State Board of Tax Appeals 
and not merely a special aspect there- 
of to which county board may have 
confined its attention. N.J.S.A. 54:2- 
35, 54:2-39.—Pope v. Borough of Red 
Bank, 19 A.2d 208, 19 N.J.Misec. 383. 

N.Y.App.Div. State Tax Commission, 
in determining whether moneys received 
by taxpayer, who owned all the com- 
mon stock of corporation, from corpo- 
ration, were dividends so as to be taxa- 
ble under state personal income tax 
law, or were loans, was not bound 
within narrow confines of bookkeeping 
entries of corporation, but had right to 
consider substance as above form, Tax 


x GTS U 

Pa. Where assessor’s return of trien- 
nial assessment of taxable property in 
township was rejected by county board 
of revision of taxes and valuations for 
township could not be revised and act- 
ed upon by board on day appointed, 
and board thereafter held meetings 
from time to time to revise assessment, 
there was substantial compliance with 
statute concerning board’s power of 
revision and equalization, irrespective 
of whether board formally adjourned 
from day to day. 72 P.S. § 5020— 
505.—Mauch Chunk Tp. Taxpayers’ 
Ass’n vy. Kern, 14 A.2d. 829, 339 Pa. 


257. 
§ 1043 

N.J.Tax App. Where assets of de- 
cedent exceeded the amount of per- 
Sonal property assessment levied as of 
the assessing date, judgment of county 
board of taxation affirming the levy 
on appeal would be affirmed by Board 
of Tax Appeals.—MacPherson v. Jer- 
oy City, 17 A.2d 804, 19 N.J.Mise. 


N.J.Tax App. Where county board 
of taxation affirmed assessment by 
borough of realty at $300,000, but re- 
duced the valuation of the same realty 
for the next year to the sum of $250,- 
000, though parties conceded that 
value of the realty was the same for 
both years, that presumption of cor- 
rectness ordinarily attaching to judg- 
ments of county boards of taxation on 
review of local assessments was not 
present and the state board of tax 
appeals would attempt to determine the 
true value of the realty for itself, based 
on proof adduced before the board, the 
board’s knowledge of the realty 
gleaned on an appeal of an assessment 
on the realty for a preceding year, 
and on past appeals. of other taxing 
districts in which parts of the realty 
were, situated.—Hackensack Water Co. 
v. Borough of Haworth, 17 A.2d 827, 
19. N.J.Mise.. 217. 


§ 1044 

Mass. Where partial abatement of 
taxes was sought, it was duty of Ap- 
pellate Tax Board to find the fair mar- 
ket value of the property.—Assessors 
of Quincy v. Boston Consol. Gas Co., 
84.N.H.2d 623, 809 Mass. 

Mo. An order of a county board of 
equalization that designated personal 
property of the estate of “Mrs. N. B. 
W., deceased’, be added to assessor’s 
books in a certain amount in lieu of 
an arbitrary assessment fixed by as- 
sessor was not void on its face on 
ground.that order purported to as- 
sess owner of property in wrong 
name because deceased’s correct name 
was “S. L. G. W.”, where board’s, rec- 
ord did not show that in entering its 
order against estate of ‘‘Mrs. N. B. Fa 
deceased”, board had intended to 
direct order against estate of ‘“‘S. L. G. 
W.’’—State ex rel. Lane v. Corneli, 149 
S.W.2d, 815. 


Assessments of personal property 
and orders of a county board of 
equalization with reference thereto 


should be made in name of property 
owner. Mo.St.Ann. §§ 655, 9780, 9782, 
9791, pp. 4899, 7888, 7891, 7897.— 
State ex rel. Lane v. Corneli, 149 S. 
W.2d 815. 


An order of a county board of 
equalization that designated personal 
property of an estate should be added 
to assessor’s' books in a_ certain 
amount in lieu of an arbitrary assess- 
ment fixed by assessor was not void 
on its face for failure to give notice 
required by statute, where order re- 
cited ‘that board’s clerk was directed 
to notify attorneys for estate to ap- 
pear on a certain date and show cause 
why assessment should not be made. 
Mo.St.Ann, § 9816, p. 7914.—State ex 
rel. Lane y. Corneli, 149 S.W.2d 815. 

N.Y.App.Div. Decision of Unemploy- 
ment Insurance Appeal Board that a 
company was a covered employer with- 
in the meaning of the Unemployment 
Insurance Law, and was required to 
pay contributions to the Unemployment 
Insurance Fund based on earnings of 


le 
Foe 


its salesmen, was un 

did not determin 
contribution due from the e 

and did not fix any amount of | 
bution, and it did not direct p 

but dealt with abstractions and 
neither contracts of employment 
status of any so-called employee. 
bor Law, § 523. In re Blectrolu 
poration, 26 N.Y.S.2d 164, 261 Ap 


§ 1047 

Mo. The Buchanan county boa 
equalization could speak only th: 
county clerk’s record of board’ 
ceedings and orders, and a taxpa 
conversations with individual met 


pacity, and the presumption ob 
that its findings were justified by 
evidence taken at the hearing.—Int 
national Business Machine Corporat 
vy. Lewis and Clark County, 1: 
477, 111 Mont. 384. . WS 
Tex.Civ.App. Where action of Bc 
of Equalization in raising rendi 
values as fixed by landowners was 
the rendition values determined am 
of taxes due by the landowners.—W: 
v. State, 142 S.W.2d 385, error d 
missed, judgment correct. — 
Tex.Civ.App. In absence of fra 
illegality, action of Board of Equa 
tion upon a particular assessment — 
final, and such valuation will not 
set aside merely on showing that tl 
same is in fact excessive-—Rees 
State, 149 S.W.2d 184, error dismis 
judgment correct, i # 
Wash. Where State Tax Commiss: 
in revising county assessor’s valuat \ 
of office building for taxation, had be- 


fore it computations based on capitali-_ 


depreciated 
took into account all favorable and un 
favorable circumstances controlling 


on market for sale by owner, and w. 
mindful of rule that property must | 
considered with all its burdens as well — 
as its benefits, Commission did not | 
proceed on fundamentally wrong basis 
and taxpayer was not' prejudiced by | 
Commission’s finding that building had 
economic life of 70 years on basis of 
sinking fund method of determining 
depreciation.—Dexter Horton Bldg. Co. 
v. King County, 116 P.2d 507. | oe) 

The State Tax Commission’s valua 
tion of property for taxation cannot 
be overcome by showing that some — 
other method of valuation, even if pref- i: 
erable to that used by Commission, 
might have been used, as such valua ¥ 
tion is expression’ of Commissio 
opinion and judgment, and court m 
interfere therewith only when errone 
ous method results in grossly excessiv 
valuation.—Dexter Horton Bldg. Co, 
King County, 116 P.2d 507. © : 


§ 1050 Ci ee 

Mass. The retusal of Appellate Tax 
Board to base valuation of gas distrib- 
uting system entirely upon reproduc- j 
tion cost, less depreciation and obsoles- % 
y 


eence, was not error, since such method 
of valuation was only a guide to assist 
the board in arriving at a reasoned con- 
clusion in which all the pertinent fac- 
tors were given their appropriate 
weight.—Assessorgs of Quincey v. Boston 
Consol. Gas Co., 34 N.H.2d 623, 309 
Mass. 60. 

Valuation by reproduction cost meth- 
od is not a formula to be rigidly ap- 
plied in every case in determining tax- 
able value of property, and it does not 
warrant the Appellate Tax Board in ex- 
eluding other elements materially af- 
fecting the valuation of property.—As- 
sessors of Quincy v. Boston Consol. Gas 
Co., 34 N.W.2d 623, 309 Mass, 60. 

In determining value of gas distrib- 


uting system for purposes of taxation, 
the Appellate Tax Board properly took 
into account the financial returns that 
had been realized from the use of the 
property, and action of board in not 
basing its determination of value up- 
on capitalization of earning capacity 
alane was proper.—Assessors of Quin- 
ey vy. Boston Consol. Gas Co., 34 N.E. 
2d 628, 309 Mass. 60. x Otd 
In determining value of gas distribut- 
ing system for purposes of taxation, 
the Appellate Tax Board properly re- 
fused to include in the reproduction 
eost the expense that would be in- 
curred in replacing street pavement if 
new mains were laid in the streets.— 
Assessors of Quincy v. Boston Consol. 
Gas Co., 34 N.H.2d 623, 309 Mass, 60. 
. Mo. It was within jurisdiction of a 
county board of equalization to en- 
ter an order that designated personal 
property of an estate be added to as- 
sessor’s books in a certain amount 
in lieu of an arbitrary. assessment 
fixed by assessor. Mo.St.Ann. § 9816, 
~—s«p. '7914.—State ex rel. Lane v. Corneli, 
» 149 S.W.2d. 815. 
4 § 1052 


created by the statute regulating ap- 
peals from decisions of that board. 
 UL.(Ter.Hd.) c. 58A, § 13.—New Eng- 
 jJand Trust Co. v, Assessors of Boston, 
33 N.B.2d 268, 308 Mass. 543. 
Mass. Under statute, taxpayer seek- 
ing abatement of taxes on ground of 
-_— overyaluation of property can file an 
-—s application for abatement with board 
: af of assessors and, if action satisfactory 
to him is not obtained, he can appeal 
to county commissioners or to Appel- 
late Tax Board by filing a petition with 
the board, and he can then have any 
oe questions of law involved in decision 
of such board reviewed by Supreme 
Judicial Court, G.L.(Ter.Ed.) ¢c. 58A, 
--§ 13, as amended by St.1939, ¢. 366, § 
1; ¢, 59, §§ 59, 64, 65, as amended.— 
_ Codman y. Assessors of Westwood, 35 
ate .E.2d 262, 309 Mass. 433. , 
= a: Mont. The general rule that the dis- 
-_ eretionary power vested in public 
boards or officers cannot be reviewed 
py the courts does not mean that an 
aggrieved taxpayer is precluded from 
showing fraud or other unlawful act 
or proceeding by public boards and 
officers when such acts_are properly 
_ pleaded.—International Business  Ma- 
chine Corporation v. Lewis and Clark 
County, 112 P.2d 477, 111 Mont. 384. 
An aggrieved taxpayer may resort 
to the courts for relief only when the 
state board of review has proceeded 
in an arbitrary or fraudulent manner, 
employed. a fundamentally wrong 
principle of assessment or wrong 
method of arriving at valuation of the 
property, or its valuation was _ so 
grossly in error as, to be inconsistent 
~—with any exercise of honest judgment, 
and when relief is sought in the courts 


ran} 
hee 


OG 
pl 


; for any of these grievances, if the in- 
is jury be not predicated thereon in the 
; complaint, such complaint does not 
: state a cause of action. Rev.Codes 


1935, §§ 2269, 2270; Laws 19238, ¢. 3; 
Const. art. 12, 15.—International 
Business Machine Corporation v. Lewis 
and Clark County, 112 P.2d 477, 111 
Mont. 384. 
Ss Pa.Super. If any mistake was made 
by taxpayer in his return of taxable 
personal property, or if amount or 
value returned by him has been re- 
vised or increased, it is taxpayer’s 
duty to appeal to the board of revi- 
sion of taxes within time prescribed 
and advertised by the board for such 
appeals and if he feels aggrieved by 
the disposition made of his appeal by 
the board, he may file a petition in 
the court of common pleas for an ap- 
peal and review of the assessment 
‘ within time fixed for such action and 
4 from decision of that court he may 
f appeal to proper appellate court. 72 
P.S. §§ 5020—102, 5020—517, 5020— 
'618.—In re Courlaender’s Estate, 
A.2d 494, 143 Pa.Super. 475. 
Taxpayers who are dissatisfied with 
personal property tax assessed against 
them and who feel themselves ag- 


TAXATION — 


grieved thereby must first appeal to i: 


board of revision of ‘taxes from such 
assessment, since an appeal is a “con- 
dition precedent” to their obtaining 
any relief, either from the board or 
the courts. 72 P.S. §§ 5020—517, 5020 
—102, 5020—518.—In re Courlaender’s 
Estate, 18 A.2d 494, 148 Pa.Super. 475. 


tt § 1054 ; 

Ala, Under statutes regarding ap- 
peals from assessments of the state tax 
commission, all appeals by foreign cor- 
porations from franchise tax assess- 
ments must be taken to the circuit 
court of Montgomery county but ap- 
peals by them from other assessments 
required to be made by the state tax 
commission may be taken at their op- 
tion either to that court or to the cir- 
cuit court of the county of their resi- 
dence, if they have a permanent resi- 
dence in Alabama. Code 1940, Tit. 51, 
§ 140; Gen.Acts 1935, p. 394, § 334.— 
Jackson Securities & Investment Co. vV. 
State, 2 So.2d 760. 

Where foreign corporation author- 
ized to do business in Alabama estab- 
lished an office and place of business 
in Jefferson county, the corporation’s 
appeal to the circuit court of Jeffer- 
son county from franchise tax assess- 
ment was properly dismissed, since 
statute requiring appeal to be taken to 
circuit court of Montgomery county 
was controlling. Code 1940, Tit. 51, § 
140; Gen.Acts, p. 394, § 334.—Jack- 
son Securities & Investment Co, v. 
State, 2 So.2d 760. 

Ala. The fact that as codal provi- 
sion relating to appeals from final as- 
sessments made by department of rev- 
enue passed the House it provided that 
appeals by foreign corporations should 
be to the circuit court of Montgomery 
county, Alabama, in equity, and that 
by amendment the provision was 
changed so as to entitle any taxpayer 
other than a public utility to appeal 
to circuit court of county in ‘which tax- 
payer has a permanent residence, 
evinced a legislative purpose not to 
confine all appeals by foreign corpora- 
tions from assessments made, to the 
circuit court of Montgomery county in 
equity. -Code 1940, Tit. 51, § 140._-Hx 
parte State ex rel. Lawson, 2 So.2d 


§ 1055 

Pa.Com.Pl. A trust company filed 
an appeal in this Court on March 21, 
1933 from a settlement made on Janu- 
ary 13, 1933, by the State Fiscal Of- 
ficers for a tax on appellant’s shares. 
On June 14, 1939, the company filed 
a ‘petition to amend the appeal so as 
to aver that the settlement was errone- 
ous, illegal and unjust because it did 
not allow deductions for the value of 
U. S. securities, Federal Land Bank 
stock and Federal Reserve Bank stock 
owned by appellant. It appeared that 
the petitions for resettlement and re- 
view had not complained that the De- 
partment of Revenue had failed to al- 
low the deductions: the trust company 
averred, in the petition to amend, that 
it did not then know that the question 
of the deduction had been raised in 
cases by other trust companies, and 
that subsequent to the petitioner’s ap- 
peal, the Courts held that the deduc- 
tions must be allowed. Held, that the 
Court is without power to allow the 
amendment, due to the positive statu- 
tory limitations contained in Sections 
503 and 1104 of the Fiscal Code of 
1929, as amended, 72 P.S. §§ 503, 1104. 
—Commonwealth y. Colonial Trust Co., 
49 Dauph. 377. 

Although this case may present a 
hardship in that the Commonwealth 
has received money which, under the 
subsequent decisions, it would not have 
been entitled to collect, the power of 
the Court is limited to extend relief 
in cases where the law prescribes the 
time within which application for such 
relief must. be filed—Commonwealth v. 
Colonial Trust Co., 49 Dauph. 377. 

Pa.Com.Pl. An appeal from a county 
tax assessment on a lot owned by a 
church, but adjacent to the chureh 
property, was taken too late, where 
the appeal was taken more than thirty 
days from the time of the assessors’ 


—Yeoman Mut. Life Ins. 
Board of Assessment and Review, 294 
N.W. 330. ; 

Md. Where no question of law was 
presented by record on appeal to the 
circuit court from an order of the State 
Tax Commission affirming the action 
of county commissioners in assessing 
taxpayers’ property, the circuit court 
was’ without jurisdiction, and motion 
to dismiss appeal should have been 
granted. Code 1939, art. 81, §§ 191, 
192, 193, 194(a).—Doub v. State Tax 
Commission, 17 A.2d 114, followed in 
Finan vy. State Tax Commission, 17 
A:2d 117 and McMullen Bros, vy. State 
Tax Commission, 17 A.2d 117. 

The statute authorizing aggrieved 
taxpayer to appeal to circuit court sit- 
ting in equity from action of State Tax 
Commission did authorize appeal to cir- 
cuit court from an order of State Tax 
Commission affirming the action of 
county commissioners in assessing tax- 
payers’ property, notwithstanding that 
appeal was first docketed on law side 
of circuit court and was later trans- 
ferred to the equity side, since the 
statute is limited to appeals from the 
State Tax Commission in the exercise 
of its original jurisdiction only. Code 
1939, art. 81, § 194(b).—Doub vy. State 
Tax Commission, 17 A.2d 114, follow- 
ed in Finan v. State Tax Commission, 
17 A.2d 117 and McMullen Bros. vy. 
State Tax Commission, 17 A.2d 117. 

Pa.Super. Where taxpayer failed to 
take initial appeal to board of asses- 
sors in its appellate capacity, taxpayer 
lost further rights to appeal to court 
of common pleas. 53 P.S. § 9991; 72 
P.S. § 5020—519.—School Dist. of Pitts- 
burgh v. H. S. S. Land Co., 14 A.2d 
619, 140 Pa.Super. 590. 

See International Metal Industries v. 
Toronto [1940] 3 Dom.L.R. 50. 


§ 1057 

N.J.Sup. Writs of certiorari would 
be allowed by Supreme Court to re- 
view determinations of the State Board 
of Tax Appeals reducing tax assess- 
ments on nine separately owned city 
properties, where action of board might 
require lowering of level of valuations 
throughout city, state board reduced 
assessment below that fixed by either 
the assessors or the county board, and 
testimony was taken before a single 
member of the State Board of Tax Ap- 
peals.—City of Plainfield vy. State Board 
of Tax Appeals, 15 A.2d 128, 125 N.J.- 


Ti: 1387, 
§ 1058 

Mo. Where order of a county board 
of equalization that designated per- 
sonal property of an eState be added 
to assessor’s books in a_ certain 
amount in lieu of an arbitrary assess- 
ment fixed by assessor was directed 
against estate of “Mrs. N ‘i + de- 
ceased”, executors under will of “S. L. 
G. W.’, did not have sufficient inter- 
est to maintain certiorari proceedings 
to review board’s order, in view of 
difference in names.—State ex rel. 
Lane vy. Corneli, 149 S.W.2d 815. 

N.Y.Sup. Mortgagee collecting rents 
under an assignment from the owner 
had power to bring certiorari proceed- 
ing to reduce taxes on property in- 
volyed.—People ex rel. New York Trust 
Co. v. Sexton, 27 N.Y.S.2d 553, 176 
Mise. (61. 

§ 1051 


Iowa. Where taxpayer’s grounds of 
protest were inequitable valuation, a 
higher valuation than of other proper- 
ties, and an excessive valuation, be- 
cause of income, because of reproduc- 
tion cost, and because of comparisons 
with other buildings, the grounds were 
sufficient to present question whether 
valuation placed on property was cor- 
rect.—Yeoman Mut, Life Ins. Co. v. 


- no allegation — 
application for reduction of assess- 


in 
-- ment or objections filed with Board of 
Review respecting the millage levied 
on the land, or the items thereof, and 
no evidence introduced at hearing be- 
fore Board of Review with reference 


to such matter, and no action taken 
by the Board thereon, millage reduc- 
tion was not properly before district 
court on appeal, and district court 
could not order such reduction. Code 
1939, § 7134.—Commercial Merchants 
Nat. Bank & Trust Co. y. Board of 
Review of Sioux City, 296 N.W. 203. 


§ 1062 ; 

Conn. In absence of controlling stat- 
utory or charter provision, proper pro- 
eedure in bringing appeal from decision 
of public officer charged with protec- 
tion of public interest, such as mayor 
charged with duty of removing officer 
guilty of misconduct or of determining 
whether proposed location of gasoline 
filling station is a proper one, or appeal 
from decision of state officers such as 
highway commissioner or tax commis- 
Sioner, is a citation to the officer as 
such to appear and answer the com- 
plaint, and other persons having direct 
interest adverse to interest of plaintiff 
should also be summoned either at 
time appeal is taken or subsequently. 
Practice Book 1934, p. 374, form 582.— 


Rommell v. Walsh, 15 A.2d 6, 127 
Conn. 16. 
Iowa. On appeal to district court 


from ruling of State Board of As- 
sessment and Review refusing to reduce 
an assessment, an appeal bond was not 
required. Codes 1931, 1935, § 6943-¢27, 
subd, 9a; Code 1935, §§ 10588, 11440. 
—Yeoman Mut. Life Ins. Co. v. State 
Board of Assessment and Review, 294 
N.W. 330. 

Notice of appeal was sufficient to give 
district court jurisdiction of appeal 
from ruling of State Board of Assess- 
ment and Review refusing to reduce 
an assessment, a transcript being un- 
necessary to give jurisdiction. Codes 
1931, 1935, § 6943-c27, subd. 9a.—Yeo- 
man Mut. Life Ins. Co. v. State Board 
2 Assessment and Review, 294 N.W. 


An appeal from decision of district 
court on appeal from ruling of State 
Board of Assessment and Review re- 
fusing to reduce an assessment will not 
be dismissed unless from the absence 
of transcript, petition, or evidence the 
Supreme Court has nothing upon which 
it may act.—Yeoman Mut, Life Ins, 
Co. v. State Board of Assessment and 
Review, 294 N.W. 330. 


Md. Appeals to the circuit court 
from an order of the State Tax Com- 
mission on an appeal from action of 
county commissioners in assessing 
property should specifically set forth 
the questions of law which the appel- 
lant desires to have reviewed, and the 
circuit court should pass on the ques- 
tions so raised, rather than the re- 
quests for rulings on points of law 
previously made to the State Tax Com- 
mission and its action thereon. Code 
1939, art. 81, §§ 191, 192, 193, 194(a). 
—Doub v. State Tax Commission, 17 
A.2d 114, followed in Finan v. State 
Tax Commission, 17 A.2d 117 and Mc- 
Mullen Bros. v. State Tax Commission, 
17 A.2d 117. 

Mass. Appeals from a decision of 
the appellate tax board containing no 
assignment of error as required by 
statute were not properly before the 
Supreme Judicial Court and they were 
accordingly dismissed. G.L.(Ter.Ed.) 
e. 58A, § 13.—New England Trust Co. 
v. Assessors of Boston, 33 N.H.2d 268, 
308 Mass. 543. 

The Supreme Judicial Court is not 
authorized to excuse compliance with 
the statute regulating appeals from de- 
cisions of the appellate tax board and 
requiring an assignment of error, even 
where the issues are simple and the 
grounds of appeal might be surmised 
without specification. G.L.(Ter.Ed.) c. 
58A, § 18.—New England Trust Co. v. 
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not be disturbed where evidence was 
unreported. G.L.(Ter.Hd.) c. 58A, § 13, 
as added by St.1933,c. 321, § 7%; St. 
1935, ¢. 218, §-1; St.1939; ¢. 366) 8 1; 
G.L.(Ter.Bd.) ¢. 63, § 39.—Commission- 
er of Corporations and Taxation v. 
Ford Motor Co., 33 N.H.2d 818, 308 
Mass. 558. 
N.J.Tax App. Under statute provid- 
ing that petition for review of tax 
assessment by county board of taxa- 
tion shall be signed by petitioner or 
his agent, jurisdiction of county board 
with whom petition is filed by agent 
is conditioned upon the fact of agency 
of party filing petition, and absence 
of affirmative showing of such agency 
on face of petition is not fatal. N.J. 


S.A. 54:3-21.—City of Hackensack v. 
Hackensack Trust Co., 18 A.2d 552, 
19 N.J.Misc. 260. 

N.Y.App.Div. The statute dealing 


with proceedings on return to a writ 
of certiorari to reyiew an assessment 
gives authority to the parties to a cer- 
tiorari proceeding to stipulate that the 
valuation in question in the proceeding 
be reduced. Tax Law, § 293.—Dela- 
ware, L. & W. R. Co. v. Board of Sup’rs 
of Erie County, 22 N.Y.S.2d 788, 260 
App.Div. 382. 


Pa.Com.Pl. On a motion by the 
Commonwealth to dismiss a tax appeal 
of a corporation for failure to file a 
bond, the record indicated, inter alia: 
that the appeal was taken on March 
20, 1938, and a hearing held on Novem- 
ber 15, 1939, and that on January 22, 
1940, the Commonwealth presented its 
motion to dismiss averring that it had 
learned, on January 19, 1940, of the 
defendant’s failure to file the bond. 
Held, that the appeal will not be dis- 
missed; the appellant was negligent 
in not filing the bond within ten days, 
but the delay by the Commonwealth 
for almost twenty-two months consti- 
tutes laches, and coupled with the fact 
that it had entered a general appear- 
ance and gone to trial divested it of the 
right to have the appeal quashed at 
this late date—Commonwealth v. City 
Nar Bank, Philadelphia, 50 Dauph. 

The Commonwealth’s contention that 
the Court has not jurisdiction of the 
case until the appellant has complied 
with all of the statutory requirements 
relating to the appeal cannot be sus- 
tained. The Court is vested with ju- 
risdiction over the parties and subject 
matter by virtue of the Act of 1870 P. 
L. 57, as amended, 17 P.S. 
Commonwealth v. City Nat. 
Philadelphia, 50 Dauph. 147. 

It is the duty of an appellant to file 
an appeal bond within ten days after 
the filing of the appeal. This provision 
is mandatory.——Commonwealth v. City 
ater Bank, Philadelphia, 50 MDauph. 

The Court would be obliged, upon 
motion promptly made, to dismiss an 
appeal when a bond is not filed within 
the period prescribed by the statute. 
Usually, however, the motion to dis- 
miss must be made before the entry 
of a general appearance, the filing of 
pleadings, or trial upon the merits.— 
Commonwealth vy. City Nat. Bank, Phil- 
adelphia, 50 Dauph. 147. 

Action must be taken within a rea- 
sonable time to quash a defective ap- 


peal. If no such action be taken, the 
defects are waived.—Commonwealth v. 
City Nat. Bank, Philadelphia, 50 
Dauph. 147. 


vt. A motion to dismiss petition for 
revision of income tax assessment on 
ground that presiding judge did not 
take security by way of recognizance 
to the petitionee conditioned that, if 
the petitioner failed to prosecute its 
appeal to effect it would pay interven- 
ing damages and costs accruing to pe- 
titionee by reason of appeal, was prop- 
erly denied, since there is no statutory 


proceedings. P.L. 908, 909, 2114.—Virst 


Nat. Bank of Boston y. Harvey, 
A.2d 184 
§ 1068 
Ill One objecting to 


placed upon his property by taxing 
body has burden of proving by clear — 
and convincing evidence a fraudulent 
overvaluation.—People ex rel. Toman — 
v. Marine Trust Co., 31 N.H.2d 933, — 
375 Ill. 488. gets SaUeS 
Iowa. In determining whether asses 
sor’s valuation should be confirmed, 
corroboration must be weighed as any 
other evidence, and all the evidence 
must be considered with due regard to 
the burden of proof placed by law 
upon taxpayer complaining of assess siege 
ment.—Yeoman Mut. Life Ins. Co, v. — 
State Board of Assessment and Review. 
294 N.W. 330. ished tet apetalie 
Evidence in proceeding involving val-_ 
uation of taxpayer’s property indicated — 
that valuation placed on property by 
assessor was not in proportion to that — 
placed on other like property and « 
tablished that district court, which re- | 
duced the valuation, correctly computed 
the valuation. Code 1935, § 7109.—Yeo- — 
man Mut. Life Ins. Co. v. State Board ~ 
Oi Assessuient and Review, 294 N.W. 


held __ to 


Iowa. Evidence ; establis 


§ 7129.1—Commer- | 
ust Co. 
v. Board of Review of Sioux City, 296 
N.W. 203. eet 
Mo. In certiorari proceeding by 
executors to review action of a county — 
board of equalization with reference 
to an order for an assessment of per- 
sonal property against an estate, evi- © 
dence, even if offered, to establish 
that testatrix died on a certain date 
could not have been received.—Stat 
on rel. Lane v. Corneli, 149 S.W.2 
15. ‘ 


stance of taxpayer and no change © 
was made, and that on appeal to the 
State Board of Equalization a small 
reduction in valuation was made, mat 53 
ter was regularly reviewed by the — 
state board, and in absence of allega- — 
tion that the state board proceeded — 
arbitrarily, fraudulently, or that a — 
wrong method of assessment was em-. 
ployed, or that alleged overvaluation — 
placed upon the property was so gross © 


an error as to be inconsistent with — 

any exercise of honest judgment, no ~~ 
cause of action was stated by tax- — 
payer’s pleading. Rev.Codes 1935, §$§ k 
2269, 2270.—International Business — 
Machine Corporation v. Lewis and — 
co tay County, 112 P.2d 477, 111 Mont. 

An aggrieved taxpayer may resort ~ 
to the courts for relief only when the 
state board of review has proceeded 
in an arbitrary or fraudulent manner, — ee 
employed a fundamentally wrong SE 
principle of assessment or wrong — 
method .of arriving at valuation of 
the property, or its valuation was so 
grossly in error as to be inconsistent 
with any exercise of honest judgment, 
and when relief is sought in the courts 
for any of these grievances, if the in- * 
jury be not predicated thereon in the 
complaint, such complaint does not 
state a cause of action. Reyv,Codes 
1935, §§ 2269, 2270; Laws 1923, c. 3; 
Const. art. 12, § 15.—International 
Business Machine Corporation Vv. 
Lewis and Clark County, 112 P.2d 
477, 111 Mont. 384. 

N.J.Sup. Evidence sustained judg- 
ment of the State Board of Tax Appeals 
respecting taxable value of assessed 
properties.—Five Corners Building & 
Loan Ass’n vy. Jersey City, 15 A.2d 57, 

D256 mNed Ia. (1632 

N.J.Sup. A taxpayer has burden of) 

proving that assessment as returned 


oe eS ee _ ee 1, 
ny t 


: od 
— § 1068 ! 
does not indicate the true value. N.J. 
.A. 54:4-36.—Colonial Life Ins. Co. of 
America y. State Board of Tax Appeals, 
— 17A.2d 474,125 N.J.L. 583. 
= Evidence held to sustain judgment of 
State Board of Tax Appeals reducing as- 
\ sessment on land and improvements 
consisting of one-story brick garage 
building. N.J.S.A. 54 :4-36.—Colonial 
Life Ins. Co. of America vy. State Board 
eee Appeals, 17 A.2d 474, 125 N.J.L. 


~~ NJ.Sup. On certiorari to review 
‘judgment of State Board of Tax Ap- 
_ peals reducing a borough’s tax as- 
sessment on a water company’s prop- 
erty, testimony regarding previous 
proceedings concerning assessment was 
extraneous and immaterial to issue.— 
Borough of Oradell v. State Board of 
Tax Appeals, 18 A.2d 406, 126 N.J.L. 


_  N.J.Sup. A taxpayer bringing cer- 
 tiorari to review judgment of State 
Board of Tax Appeals reducing as- 
sessment to an insufficient extent had 
“burden of showing that board erred 
in its determination.—Colonial Life 
‘Ins. Co. of America v. State Board of 
ER Appeals, 18 A.2d 559, 126 N.J.L. 


-- - ~‘Eviaence held not to show error by 
state board of tax appeals in reducing 
assessment to an allegedly insufficient 
extent, in view of failure to interpret 
table of figures relating to sale of 
other properties in terms of compari- 
) .yson with’ property under review or 
with other enumerated.— 

Co. of America v. 
State Board of Tax Appeals, 18 A.2d 
659, 126 N.J.L. 197. 


graded, and that the land might be- 
< y come town lots only if great sums of 
ss money were expended, established that 
tax assessment of $16,980 for the year 
1939 was excessive and that the true 
- -value of the property was $4,800.—C. 
FE. Mueller Co. v. State Board of Tax 
k Appeals, 18 A.2d 564, 126 N.J.L. 141. 
 NJ.Sup. On certiorari by city to 
review a judgment of the State Board 
of Tax Appeals reducing assessment 
on realty, proofs supported the result 
reached by the State Board of Tax 

Appeals reducing assessment on tax- 
- payer’s land by $14,900.—City of 
Plainfield v. Board of Tax Appeals, 
> A9 A.2d 195, 19 N.J.Mise. 313. 

_  N.J.Sup. Evidenee warranted  in- 
- erease in value of land for taxes from 
the sum of $5,875 fixed by State Board 
of Tax Appeals to the sum of $9,900 
on ground that the valuation of $9,900 
took into account all depreciating fac- 
rn tors and was fairly representative of 
q true value of land. N.J.S.A. 54:4-23; 
: N.J.S.A.Const. art. 4, § 7, par. 12.—City 
) of Plainfield v. State Board of Tax Ap- 
: -peals, 20 A.2d 651, 127 N.J.L. 5. 


; Evidence warranted judgment of 
; State Board of Tax Appeals reducing 


valuation of improvements on land for 
taxes from $9,000 to $6,875, on ground 
that such valuation did not work in- 
justice. N.J.S.A. 64:4-23; N.J.S.A. 
Const, art: 4, §° 7, par. 12.—City of 
Plainfield v. State Board of Tax Ap- 
peals, 20 A.2d 651, 127 N.J.L. 5. 
N.J.Sup. On certiorari to review 
judgment of State Board of Tax Ap- 
peals, facts may be fully developed in 
Supreme Court and a determination had 
ad in consonance therewith, regardless of 


what has been done below. N.J.S.A. 
2:81-8.—City of Hoboken v. State 
Board of Tax Appeals, 21 A.2d 348, 


127 N.J.L. 179. 

N.J.Sup. Evidence warranted judg- 
ment of State Board of Tax Appeals 
affirming valuation of land for tax pur- 
poses at $6,500 and reducing assess- 
ment on apartment building from $47,- 
000 to $46,000.—City Holding Co. vy. 


State Board of Tax Appeals, 21 A.2d- 


289,127 N.J.L. 168. ; 

N.Y.App.Div. In proceedings by tax- 
payers to review the State Tax Com- 
mission’s refusal to grant the taxpayers 
a deduction of a worthless debt which 
taxpayers claimed had a certain market 
value on January 1, 1935, from their 
income for the year 1935, evidence sup- 
ported tax commission’s conclusions 
that debt had no market value on Jan- 
uary 1, 1935, and that taxpayers had 
abandoned their interest in the prop- 
erty securing the debt prior to that 
time. Tax Law, § 386-e et ped Civil 
Practice Act, § 1283 et seq.—Chisholm 
v. Graves, 24 N.Y.S.2d 725, 261 App, 
Diy. 78. 

N.Y.App.Div. Evidence supported 
State Tax Commission’s determination 
that moneys received by taxpayer, who 
owned all the common stock of corpora- 
tion, from corporation during years 
1931 to 1935 inclusive were “dividends”, 
so as to be taxable under state per- 
sonal income tax law, rather than bona 
fide “loans,” notwithstanding that tax- 
payer gave a demand note at end of 
each year and paid back part of prin- 
cipal and also paid interest, in view 
of all circumstances surrounding trans- 
actions. Tax Law, §§ 350 et seq., 374. 
—Calder vy. Graves, 24 N.Y.S.2d 797, 
261 App.Div. 90 : 

N.Y.App.Div. Where appraisal of 
property relied on for reduction of as- 
sessment of the property which was 
improved realty was based upon capi- 
talization of net amount of rent re- 
served in lease of the property and the 
appraiser failed to consider any of the 
factors essential to determination of 
value of improved property, the tax- 
payer failed to overcome presumption 
of correctness of the appraisal and was 
not entitled to reduction in the assess- 
ment.—People ex rel. Connelly v. Weise, 
25 N.Y.S.2d 883. 

N.Y.App.Div. Provision of tax law 
that a referee in proceeding to review 
special franchise assessments shall 
make his “‘findings and determinations” 
contemplates something more _ than 
merely the reason set forth in the opin- 
ion to sustain a decision about to be 
made. Tax Law, § 293-a.—In re Spe- 
cial Franchise Assessments, Town of 
Lloyd, 1922, 1923, 1924, 26 N.Y.S.2da 
425, 261 App.Div. 416. 

N.Y.App.Div. In certiorari proceed- 
ing to reduce assessment of proper- 
ties, evidence was sufficient to. over- 
come presumption of correctness 
which attached to the assessments in 
the first instanee and sustained finding 
of overvaluation.—People ex rel. Moon 
Fouts, 27 N.Y.S.2d 64, 261 App.Div. 

In certiorari proceeding to reduce 
assessments, rejection of proof of land 
values in immediate neighborhood was 
not error. Tax Law, 293.—People 
ex rel. Moon vy. Duffy, 27 N.Y.S.2d 
64, 261 App.Div. 1116. 

In certiorari proceeding to reduce 
assessments where overvaluation was 
shown, inequality was presumed.— 
People ex rel. Moon vy. Duffy, 27 N.Y. 
8.2d 64, 261 App.Div. 1116. 


N.Y.App.Div. Evidence that proper- 
ty in poor state of repair had been un- 
rented most of the time for seven 
years, that disbursements had totalled 
$23,845.30, while receipts amounted to 
only $1,245, and that unsuccessful ef- 
forts had been made to sell it for $30,- 
000, justified reduction of assessment 
from $67,000 to $40,000.—People ex rel. 
Morgan y. Cucci, 28 N.Y.S.2d 835, 262 
App.Div. 929. 

N.¥.Sup. In certiorari proceeding to 
review tax assessment for tax year 
1938 and the first half of 1939 on prem- 
ises consisting of a plot of ground 95 
feet by 190 feet in dimensions, on 
which is erected a six-story elevator 
apartment house, evidence showed that 
proper value of land for period in ques- 
tion should be fixed at $43,500, and 
that proper value of improvements 
should be fixed at $250,000.—People ex 
rel, Forty-Second Street Bldg. Cor- 
poration v, Miller, 22 N.Y.S.2d 256, 
174 Misc. 812, affirmed 22 N.Y.S.2d 
195, reargument denied 22 N.Y.S.2d 928. 


sion that defendant was proprietor of 
three employing units wherein more 
than eight persons were employed for 
requisite time, so as to be liable for tax 
assessed under Unemployment Compen- 
sation Act, where it appeared that de- 
fendant was proprietor of two barber 
and beauty shops and a barber shop, 
notwithstanding defendant’s testimony 
that barber shop was managed by his. 
brother and operated for joint benefit 
of brother and himself, and that one of 
barber and beauty shops, though op- 
erated in his name, was owned and 
operated exclusively by his wife. Pub. 
Laws 1936, Bx.Sess., c. 1, § 19(f) (4). 
—Unemployment Compensation Com- 
mission v. J. M. Willis Barber & Beau- 
ty Shop, 15 S.B.2d 4, 219 N.C. 709. 
Ohio App. Proof, in proceeding to 
review state tax commission’s decision — 
reducing valuation of real estate for 
taxation, was not sufficiently clear and 


‘convincing under statute to warrant 


common pleas court in setting aside 
such decision. Gen.Code, § 5611-2.— 
Culiten y. Standard Oil Co., 34 N.H.2d 
25 


In proceeding to review decision of 
state tax commission fixing the valua- 
tion of improvements on real estate, 
consisting of large machinery used in 
the distillation of crude oil, evidence 
that yaluation of the improvements by 
tax commission was not the true value 
in money -of such property was not 
sufficiently clear and convincing under 
statute to warrant court in disturbing 
such decision. Gen.Code, § 5611-2.— 
Pe ie v. Standard Oil Co., 34 N.H.2d 


Okl. On review of county board of 
equalization’s assessment, presumption 
is in favor of correctness of board’s de- 
termination of value, and presumption 
can be overcome only, by clear and 
convincing proof.—Board of Equaliza- 
tion of Tulsa County v. Kennedy, 114 
P.2d 485. 

Hividence of taxpayer was insufficient 
to overcome correctness of determina- 
tion of value of taxpayer’s land and 
improvements by county board of eq- 
ualization.—Board of Equalization of 


rue County v. Kennedy, 114 P.2d 
Pa, Evidence that because of losses 


sustained in operation, mine was aban- 
doned and permitted to fill with water, 
that loss during last five years of op- 
eration amounted to $1,048,840, and 
that to restere mine to production 
would involve an_ initial outlay of 
$300,060, supported court’s reduction 
of assessment from $717,964 to $141,- 
328.50.—Appeal of Susquehanna Col- 
lieries Co., 20 A.2d 751, 342 Pa. 377. 

Pa.Com.Pl. Section 1104 of the Fis- 
cal Code of 1929, P.li. 343, 72 PS. § 
1104, does not require that all the 
evidence which is offered to the court 
on the trial of an appeal from a tax 
settlement made by the fiscal officers 
shall be first offered to the fiscal offi- 
cers before making the settlement.— 
Commonwealth vy. Union Trust Co. of 
Pittsburgh, 50 Dauph. 266. 

Section 1104 of the Fiscal Code, 72: 
PESe 1104, requiring that ‘no facts 
shall be admitted in evidence that were 
not brought to the attention of the 
department making the settlement” 
does not require that all of the evidence 
to prove the facts shall be tendered to 
the department making the settlement, 
unless such evidence is demanded by 
the department, provided the facts re- 
lied upon are brought to the attention 
of the department making thé settle- 
ment or in the application for resettle- 
ment or in petition for review prior to 
the appeal, and set forth in the specifi- 
cation of objections accompanying the 
appeal.—_Commonwealth vy. Union Trust 
Co. of Pittsburgh, 50 Dauph. 266. 

The requirements of 1104 of the 
Fiscal Code, 72 P.S. 1104, have been 
complied with in this case so ag to 
permit the evidence to be received and 
considered on appeal as to the invest- 
ment of the shares of stock of the 
Farmers Deposit Trust Company, Union 
Fidelity Title Insurance Company, and 
Union Savings Bank of Pittsburgh.—- 


tention of the depa 
“fact” which shall be broug 


holders setting forth that the invest- 


ention of the department.—Common- 
wealth y. Union Trust Co. 


of Pitts- 
burgh, 50 Dauph. 266. 

The Fiscal Code, 72 P.S. § 1104, did 
not contemplate extensive hearings, in- 
cluding details of the evidence upon 
which the taxpayer may rely, but the 
Act is satisfied if the facts upon which 
the taxpayer relies have been brought 
to the attention of the fiscal officers.— 
Commonwealth v. Union. Trust Co. of 
Pittsburgh, 50 Dauph. 266. 

The resolutions of the appellant’s 
board of directors and of its stock- 


ments in the stock of the Farmers De- 
posit Trust Company, the Union Fidel- 
ity Title Insurance Company and the 
Union Savings Bank of Pittsburgh were 
made from the appellant’s capital, sur- 
plus and undivided profits, and _ the 
fact that appellant earmarked those 
shares of stock by stamping them as 
such, indicate that the appellant is en- 
titled to a full deduction for those in- 
vestments.—Commonwealth v. _Union 
aaeee Co. of Pittsburgh, 50 Dauph. 

If the company claimed a full deduc- 
tion for shares of stock owned, it was 
obliged to prove that such shares con- 
sisted wholly of capital, surplus and 
undivided profits. If, on the other 
hand, the Commonwealth claimed a tax 
upon the entire capital stock, surplus 
and undivided profits without any de- 
ductions, it would be obliged to prove 
that no part of the shares owned. con- 
stituted investments of capital. If no 
proof were adduced by either party, 
then a proportionate deduction must 
be allowed, for it is only by such pro- 
portion that the language of the act 
ean be made effective and a tax im- 
posed on only “so much of” the capital, 
surplus and undivided profits as is not 
invested in shares of stock of corpo- 
rations subject to taxation—Common- 
wealth v. Union Trust Co. of Pitts- 
burgh, 50 Dauph. 266. 

Pa.Com.Pl. The burden was upon 
the appellant to establish the unrea- 
sonableness or discrimination in the 
application of the franchise tax stat- 
ute.—Commonwealth v. Foerderer’s Hs- 
tate, 50 Dauph. 428. 

Pa.Com.Pl. It is for the Court to 
determine the weight of evidence of- 
fered by the various interested parties 
in considering tax appeals.—Appeal of 
Glen Alden Coal Co., 7 Sch.Reg. 227. 

Wis. Evidence sustained action of 
Board of Review in placing a valua- 
tion of $90,000 on plaintiff's lot and 
bank building for purposes of taxa- 
tion. St.1939, §§ 70.32(1), 70.47.—State 
ex rel. First & Lumbermen’s Nat. Bank 
of Chippewa Falls v. Board of Review 
of City of Chippewa Falls, 296 N.W. 
614, 237 Wis. 306. 

§ 1072 ¢ 

Ala. A dismissal of appeal to cir- 
euit court from franchise tax assess- 
ments made by state department of 
revenue against foreign corporation 
was a “final decree’ and an appeal 
was the appropriate method of review- 
ing the decree.—Jackson Securities & 
Investment Co. v. State, 2 So.2d 760. 

Md. Where formal petition for re- 
view of decision of State Tax Commis- 
sion did not appear in record on ap- 
peal to the Court of Appeals from a 
decree of the circuit court affirming 
an order of the State Tax Commission 
affirming action of county commission- 
ers in assessing property of taxpayers, 
Court of Appeals could not assume that 
the petition submitted to the circuit 
court the questions of law which tax- 
payers desired to have the circuit court 
review, as specifically provided by the 
statute. Code 1939, art. 81, § 194(a). 
—Doub v. State Tax Commission, 17 A. 
2d 114, followed in Finan v. State Tax 
Commission, 17 A.2d 117 and MecMul- 
len Bros. v. State Tax Commission, 17 
A.2d 117. 

Appeals to the circuit court from 


Tax Commission, 17 A.2d 117. 

Though the same questions of law 
may be presented to the circuit court 
as were passed on by rulings of the 
State Tax Commission on appeal from 
the action of county commissioners in 
assessing property, on requests sub- 
mitted to the circuit court in the nature 
of prayers, the right to appeal to the 
circuit court is purely statutory and 
should be strictly followed. Code 1939, 
art. 81, §§ 191, 192, 193, 194(a) —Doub 
v. State Tax Commission, 17 A.2d 114, 
followed in Finan v. State Tax Com- 
mission, 17 A.2d 117 and McMullen 
Bros. v. State Tax Commission, 17 A. 


2a daleze ; 

Where finding of Appellate 
Tax Board in income tax case rested 
uupon unreported evidence and was not 
shown to be yvitiated by any error of 


law, finding could not be disturbed 
on appeal from board’s decision. G.L. 
(HRermHds yen 584,08 13% C3. 62. 8. '5(e), 


as amended by St.1935, ¢« 481.—Com- 
missioner of Corporations and Taxa- 
tion v. Tousant, 34 N.H.2d 500, 309 
Mass. 84. 

Mass. In proceeding involving value 
of gas distributing system for purposes 
of taxation, Appellate Tax Board’s ad- 
mission of evidence of earnings of five 
other gas companies, all located within 
the commonwealth, tending to show the 
changing demand for gas and the trend 
of the industry, did not constitute re- 
versible error.—Assessors of Quincy v. 
Boston Consol. Gas Co., 34 N.H.2d 623, 
309 Mass. 60. 

Mo. The writ of “certiorari’’, as ap- 
plicable in proceedings to review ac- 
tion of a county board of equaliza- 
tion with reference to an order for 
an assessment of personal property 
against an estate, performed the same 
office as at common law and brought 
up board’s record for review, and only 
questions which could be _ presented 
were questions of law arising on face 
of record.—State ex rel. Lane v. Cor- 
neli, 149 S.W.2d 815. 


If a county board of equalization 
was without jurisdiction or exceeded 
its jurisdiction in entering an order 
that designated personal property of 
an estate should be added to assessor’s 
books in a certain amount in lieu of 
an arbitrary assessment fixed by as- 
sessor, and such fact appeared on face 
of board’s record, the matter could be 
reached by certiorari and record could 
be quashed.—State ex rel. Lane v. Cor- 
neli, 149 S.W.2d 815. 


An issue of fact, such as whether 
there was a sufficient designation of 
person named in an order of a county 
board of equalization respecting an as- 
sessment of personal property of an 
estate so that taxpayer or other in- 
terested parties would not be preju- 
diced or misled, could not be sub- 
mitted in a certiorari proceeding to 
review board’s action.—State ex rel. 
Lane v. Corneli, 149 §.W.2d 815. 

Neither Supreme Court nor trial 
court could try validity of an order 
of a county board of equalization for 
an assessment of personal property 
against an estate upon its merits in 
certiorari proceedings, even upon con- 
ceded or admitted facts.—State ex rel. 
Lane v. Corneli, 149 S.W.2d 815 

Where writ of certiorari to review 
action of a county board of equaliza- 
tion with reference to an order for 
an assessment of personal property 
against an estate brought up for re- 
view only the board’s order as entered 
on a certain date, on appeal to Su- 
preme Court from circuit court’s judg- 


‘additional taxes to be assessed again: 


board’s order.—State ex rel. Lane y 
Cornell, 149 S.W.2a 9115.5. 
N.J.Sup. On certiorari to review 
judgment of State Board of Tax Ap- 
peals reducing a borough’s tax ass 
ment on property of a water com 
only question before Supreme GC 
was whether judgment was prop: 
entered.—Borough of Oradell vy. °8 
Board of Tax Appeals, 18 A.2d 406, 
126 N.S. 112) trae 
In certiorari proceed 
review a decision of State Bo 
x Appeals, reviewing court 
weigh the evidence independently 
render whatever decision it 
proper according to its view of t 
evidence submitted.—Borough. of BH 
worth v. State Board of Tax Ap 
JIT AC20 309 127 Noe G ieee eee 
In certiorari proceeding to revie 
decision of the State Board of Tax 
peals, reviewing court will not | 
the decision of the state boar 
questions of fact unless evidence is 
suasive that board erred in its de 
mination.—_Borough of Hawort | 
State Board of Tax Appeals, 21 A 
SOS CEZT IN. las Ocoee. ae ; : 
N.Y. In proceedings to review a de , 
termination by the State Tax Co go 
sion assessing an additional income © ; 
whether payment to taxpayer was 
able was a question which Appell 
Division was required to pass 0 
and where, upon the evidence pres¢ 
ed in the Court of Appeals, conclusi 
that payment was taxable had no 
stantial basis, order of the Appel. 
Division confirming the determin 
would be reversed and the deter 
tion ordered annulled, Civil Pr. 
Act, § 1283 et seq.—Nield v. Grave 
N.H.2d 553, 284 N.Y. 560, reversi 
N.Y.S.2d 85, 259 App.Div. 413, re 
ment denied 21 N.Y.S.2d 615, 259 
Div. 1102. 
N.Y.App.Div. 


The action of S 


If there are any facts to sustain de- 
cision of State Tax Commission causing 
st ati 

taxpayer upon personal income tax re. 4 
turns filed by taxpayer, Appellate D fa 
vision must confirm commission’s deter- 
mination. Tax Law, §§ 350 et seq. 
—Calder v. Graves, 24 N.Y.S.2d 79 
App.Diy. 90. ry 
N.Y.App.Div. In proceeding to r 
view assessment of relator’s land, t 
selection of parcels of other land 


=. 


cretion of the Supreme Court.—People 
ex rel, Warner v. Rhodes, 26 N.Y.S.2d 
19, 261 App.Div. 1036. rie 

In proceeding to review assessment of 
relator’s property consisting of a ga- — 
rage, filling station, storage and auto- 
mobile salesroom, the Supreme Court 
did not abuse its discretion in holding 
that a salt company’s plant and an oil 
company’s storage and _ distributing 
plant were not of the same character 
or class as relator’s property and in 
denying relator’s motion to select those 
parcels for comparison of valuation.— 
People ex rel. Warner vy. Rhodes, 26 N. 
Y.S.2d 19, 261 App.Div. 1036. 

N.C. Findings of fact made by the 
Unemployment Compensation Commis- 
sion that employer was liable for con- 
tributions to the fund were conclusive 
on appeal, and the employer was not 
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entitled, upon exceptions to the find- 
ings of fact, to a trial of the issue de 
novo in the Superior Court by the 
court and jury, as against contention 
that the language of subsection ‘‘n’” 
of the act implied a trial in such in- 
stance because the cause was required 
to be placed on the “civil issue dock- 
et’, since such result was not neces- 
sarily intended as there may be is- 
sues of law and questions of fact tri- 
able by judge when placed on the “civ- 
il issue docket”. Pub.Laws 1936, Ex. 
Sess. c. 1, § 11(m, n) as added by Pub. 
_ Laws 1939, c. 27, § 8, and (m) as 
amended by ec. 209; C.S. §§ 562, 952.— 
- Unemployment Compensation Commis- 
sion vy. J. M. Willis Barber & Beauty 
Shop, 15 S.H.2d 4, 219 N.C. 709. 
_ Ohio. The Supreme Court will not 
interfere with a decision of the Board 
of Tax Appeals unless it appears from 
ae, consideration of the entire record 
that such decision is unreasonable or 
- unlawful.—Zindorf v. Otterbein Press, 
_ 34 N.H.2d 748, 138 Ohio St. 287. 
Pa. On appeal to the Supreme Court 
‘under statute in proceeding to review 
- assessment, the question of the weight 
2 os the evidence is before the Supreme 
- Court which must pass upon findings of 
fact and conclusions of law of the 
trial court, but such findings have great 
* force and will not be disturbed unless 
_ there is error in ultimate determination. 
72 PS. § 5020—519—In re Appeal 
_ from Assessment of Premises, Narberth 


Pa. 581> 
Pa. Equity has jurisdiction to re- 
strain attempted taxation for total 
want of power, but where power to tax 
appears and complaint is overassess- 
ment or inadequate exemption, remedy 
is by appeal to court of common pleas 
- from action of board of revision.—First 
Baptist Church of Pittsburgh v. City 
of Pittsburgh, 20 A.2d 209, 341 Pa. 
568, 1384 A.L.R. 1169. 
Pa. Where there is evidence sup- 
-- porting value fixed by the court on 
_ taxpayer’s appeal from assessment of 
property by board of revision, the 
-  court’s finding must be affirmed, par- 
ticularly where the property on which 
the court has reduced the valuation 
eonsists of an abandoned and flooded 
-  mine.—Appeal of Susquehanna Collier- 
@ ies. Co., 20 Ai2d: 751,342 Pa. 377. 
- W.Va. Circuit court’s order, on ap- 
peal from decision of Board of Equal- 
ation and Review, will not be reversed 
by the Supreme Court of Appeals, un- 
less plainly wrong, if supported by 
_ substantial -evidence.—Application of 
Sprinkle, 11 §.H.2d 757. 
Wis. The rule on real estate assess- 
ments is that value for tax purposes 
shall be arrived at by assessor from 
an actual view or from best informa- 
tion that he can practically obtain as 
to the full value which would ordinari- 
ly be obtained for property at a private 
sale, and when assessor has complied 
i with such rule and a board of review, 
has been guided by competent evidence 
in passing upon fairness of assessment, 
a court can not disturb the findings.— 
State ex rel. First & Lumbermen’s Nat. 
Bank of Chippewa Falls v. Board of 
i Review of City of Chippewa Falls, 296 
N.W. 614, 237 Wis. 306. 

In certiorari proceedings to review 
action of a city board of review with 
respect to an assessment on plaintiff’s 
real estate for purposes of taxation, it 
was not the court’s province to pass 
upon weight of conflicting testimony.— 

[ State ex rel. First & Lumbermen’s Nat. 
, Bank of Chippewa Falls v. Board of 
Review of City of Chippewa Falls, 296 
N.W. 614, 237 Wis. 306. 
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Mont. Where a section of .Revised 
Code relied on by taxpayer seeking 
to recover taxes paid under protest 
: was held unconstitutional on appeal, 
on ground that court to which tax- 
payer had applied for relief could not 
determine matters which properly be- 
longed to the county and State Board 
of Equalization, taxpayer was given 
leave to amend complaint within rea- 
sonable time to be fixed by trial court 
in order to show arbitrary action on 


and Price Avenues, 14 A.2d 294, 338 


ae 


4 


the part of the assessing boards. Rey. | 
Const. art. 4.— 


Codes 1935, § 2270; 
International Business Machine Cor- 
poration v. Lewis and Clark County, 
112 P.2d 477, 111 Mont. 384. 

N.J.Sup. Where evidence disclosed 
that true value of land which had 
been assessed at $16,980, was $4,800, 
the Supreme Court had duty to re- 
duce the assessment to the lesser 
amount.—C. F. Mueller Co. v. State 
Board of Tax Appeals, 18 A.2d 564, 
LIC Ne ose Aad. 

N.J.Sup. Although it is duty of Su- 
preme Court on certiorari to review 
judgment of State Board of Tax Ap- 
peals to revise an excessive valuation 
of property, a lowering of an assessed 
value should not be casually made on 
unsatisfying proof, particularly where 
such change will serve to unbalance 
assessments of an entire neighbor- 
hood.—City of Plainfield v. State 
Board of Tax Appeals, 19 A.2d 815, 
126 N.J.L. 407. 

N.J.Sup. Where there was no evi- 
dence which was persuasive that in- 
justice had been done, assessment of 
reservoir lands for taxation was_ af- 
firmed.— Borough of Haworth v. State 
Board of Tax Appeals, 21 A.2d 309, 
127) N.J due 67, 

N.Y. In proceedings to review a 
determination by the State Tax Com- 
mission assessing an additional in- 
come tax, whether payment to taxpay- 
er was taxable was a. question which 
Appellate Division was required to 
pass upon, and where, upon the evi- 
dence presented in the Court of Ap- 
peals, conclusion that payment was 
taxable had no substantial basis, or- 
der of the Appellate Division confirm- 
ing the determination would be re- 
versed and the determination ordered 
annulled. Civil Practice Act, § 1283 
et seq.—Nield v. Graves, 32 Nees 
553, 284 N.Y. 560, reversing 20 N-Y. 
$.2d 85, 259 App.Div. 413, reargument 
pers 21 N.Y.S.2d 615, 259 App.Div. 


N.Y.App.Div. In certiorari proceed- 
ing to review tax assessment of rela- 
tor’s property, final order and judg- 
ment was modified by reducing valua- 
tion in one ordering paragraph and in- 
creasing valuations in another ordering 
paragraph.—People ex rel. Chase Nat. 
Bank of City of New York y, Bankson, 
28 N.Y.S.2d 569, 262 App. Div. 883. 

N.Y.App.Div. On appeal from order 
in certiorari proceedings by railroad 
against the State Tax Commission to 
review assessments of special fran- 
chises of railroad in city, wherein city 
intervened, assessments were confirmed 
in part and reversed in part.—People 
ex rel, Denney v. State Tax Commis- 
Ae 28 N.Y.S.2d 1006, 262 App.Div. 

Pa.Com.Pl. In an Appeal from an 
assessment under the 1939 amendment 
to the Third Class City Code where 
the City presented no testimony and 
Appellant’s experts placed values from 
$30,000 (a recent purchase price) up to 
$37,000 and the property had a gross 
rental value of $200 per month the 
Court reduced the assessment from 
$57,800 to $32,500.—Appeal of Allen 
eer Co., 19 Leh.L.J. 96, 32 Mun. 
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Ga.App. Boards of arbitrators have 
power to fix valuation of property, but 
not power to determine questions of 
taxability of property. Code 1933, § 
92-6912.—Allied Mortgage Cos, v. Gil- 
bert, 9 S.H.2d 913, 62 Ga.App. 843, 
conforming to answers to certified 
questions 8 §.H.2d 45, 189 Ga. 756. 

The exercise of power of board of ar- 
bitrators to fix valuation of property 
was a “ministerial act’? not reviewable 
by certiorari. Code 1933, § 92-6912.— 
Allied Mortgage Cos. v. Gilbert, 9 S.B, 
2d 913, 62 Ga.App. 848, conforming to 
answers to certified questions 8 S.H.2d 
45, 189 Ga. 756. 

The board of arbitrators is clothed 
exclusively with purely ministerial 
powers, and hence any act performed 
by board is conclusively presumed to 
be a “ministerial act” not reviewable 
by certiorari, Code 1933, § 92-6912.— 


lied Mortgage Cos. v. Gilbert, 
2d 913, 62 Ga.App. 843, conform 
answers to eertified questions 8 S.H.2d 
45, 189 Ga. 756. A: 

Ga.App. A decision of board of tax 
arbitrators under tax equalization act, 
adjudicating questions of taxability of 
property assessed for taxation, is not 
reviewable by certiorari. Code 1933, § 
92-6912.—Gilbert v. Land Estates, 9 
S.H.2d 914. 62 Ga.App. 845. ‘ 

N.Y.App.Div. Where assessors admit, 
in their return to writ of certiorari for 
review of an assessment, that the as- 
sessment is erroneous or unequal, the 
court may, without trial, order a re-as- 
sessment or a correction of the assess- 
ment on the rolls. Tax Law, § 293.— 
Delaware, L. & W. R. Co. v. Board of 
Sup’rs of Hrie County, 22 N.Y.S.2d 788, 
260 App.Div. 382. 

N.Y.App.Div. On certiorari to review 
assessment of realty, reduction from 
$132,000 to $80,000 by Board of Tax 
Commissioners was too drastic, and as- 
sessment was fixed at $80,000 for the 
land and $20,000 for improvements.— 
People ex rel. Mason vy. Miller, 23 N. 
Y.S.2d°-250. 

Pa. A decree of the court of common 
pleas reducing assessment for taxes 
was affirmed on appeal to the Supreme 
Court where there was nothing to show 
that the trial court erred in its ulti- 
mate determination, and it appeared 
that the trial court considered every- 
thing before it properly having a ten- 
dency to affect the assessable value of 
the property in question. 172 Ss 
5020—519.—In re Appeal from Assess- 
ment of Premises, Narberth and Price 
Avenues, 14 A.2d 294, 338 Pa. 581. 
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C.C.A.Wash. Under laws of Wash- 
ington, in considering whether or not 
tax is excessive, it is proper to con- 
sider methods by which taxing au- 
thority reached its conclusion, but 
mere fact that method is wrong will 
not justify setting aside assessment, 
since it is only when valuation is 
fraudulently excessive that courts of 
equity can intervene. Const.Wash. 
Amend, 14.—Adams County v. North- 
ern Pac. Ry. Co., 115 F.2d 768. 

Mich. Courts are slow to interpose 
their judgment to say that an assess- 
ment has transgressed reasonable lim- 
its.—22 Charlotte, Inc., v. City of De- 
troit, 293 N.W. 647, 294 Mich, 275. 

N.C. Where administrative remedy 
is provided by statute for revision 
against collection, or for recovery of 
taxes assessed or collected, taxpayer 
must first exhaust remedies thus pro- 
vided before administrative body, or 
otherwise he cannot be heard by judi- 
cial tribunal to assert its invalidity 
and must resort to such legislative 
remedies at time and in manner that 
statute and proper regulations provide. 
—Unemployment Compensation Com- 
mission v. J. M. Willis Barber & Beau- 
ty Shop, 15 S$.B.2d 4, 219 N.C. 709. 

N.D. Where the jurisdiction of a 
district court is properly invoked, it 
has the power to set aside a determina- 
tion of the State Board of Equalization 
fixing the value of properties of a rail- 
road under the Constitution, on ground 
of fraud or excess of jurisdiction, but 
the district court has no power to re- 
view the honest judgment of the State 
Board of Equalization, acting within 
the scope of its authority, nor to con- 
duct an inquiry or enjoin collection of 
taxes, where relief is sought solely on 
ground that State Board of HEqualiza- 
tion erred in its judgment in valuing 
the property assessed. Const. § 179.— 
ee Pac. Ry. Co. v. State, 299 N. 


In absence of specific authority, 
courts have no power to review or 
change the valuation of property fixed 
by assessing officers, and a court of 
general jurisdiction has no inherent 
power to conduct an inquiry where re- 
lief is sought against taxes solely on 
ground that the assessing officers were 
in error in their valuation of the prop- 
erty assessed, and those principles ap- 
ply with full force to assessments made 
by the State Board of Hqualization un- 
der the Constitution in determining 


29 696. : ; 
§.D. Prior to eff e date of stat- 
: tate providing for actions to invalidate 
taxes or tax proceedings, when in 
course of such action involving tax- 
able property which had not in fact 
been charged with its share of taxes 
through failure of functions of public 
agencies, a court had ascertained and 
fixed amount of just tax chargeable 
against and presently due from that 
property, there resided in court equita- 
ble power to require payment or de- 
posit of that amount as a condition 
upon which court would grant relief. 
Rev.Code 1919, §§ 6824, 6825.—Lasell 
vy. Yankton County, 295 N.W. 283. 
Until a property owner can show 
that tax spread on his property is un- 
just and inequitable, he may not in- 
sist upon an assessment by the court. 


Rev.Code 1919, §§ 6749, 6824, 6825; 
SDC 57.0902; Const. art. 5 ale 8.— 
weet vy, Yankton County, 295 N.W. 
283. 


Wash. Valuations of property for 
taxation by taxing officers are conclu- 
sive on court and cannot be changed 
thereby, unless so excessive and arbi- 
trary as to evidence actual fraud or 
constitute constructive fraud.—Dexter 
Horton Bldg. Co. v. King County, 116 
P.2d 507. 

Mere overvaluation of property for 
taxation by taxing officials, acting in 
good faith and in honest exercise of 
their judgment, furnishes taxpayer no 
ground for relief, as such officials are 
presumed to have done their full duty 
in fixing valuation of property.—Dex- 
ter Horton Bldg. Co. v. King County, 
116 P20 .507. 

When taxing officials fraudulently, 
eapriciously or tyrannically refuse to 
exercise their judgment as to value of 
property for taxation by adopting sys- 
tem of valuation designed to operate 
unequally and violate fundamental 
principle of constitution, equity will 
interfere, but it will not interfere to 
correct mere mistakes or inadvertences 
or to set aside taxing officials’ judg- 
ments in relation to values.—Dexter 
Horton Bldg. Co. vy. King County, 116 
P.2d 507. 

Mere excessive valuation of property 
for taxation does not authorize inter- 
ference by court, unless it furnishes 
conclusive presumption of fraud, since 
courts cannot convert themselves into 
tax assessors and reassess in every case 
where assessor has erred in his judg- 
ment as to value of property.—Dexter 
Horton Bldg. Co, v. King County, 116 
P20. 507. 
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C.C.A.Wash. Under law of Washing- 
ton, courts will grant relief from a 
grossly inequitable and palpably ex- 
cessive overvaluation of realty for taxa- 
tion as constructively fraudulent, even 
though assessing officer may have act- 
ed in good faith and this without re- 
gard to action of board of equaliza- 
tion. Const.Wash. Amend. 14.—Adams 
County v. Northern Pac. Ry. Co., 115 
F.2d. 768. 

Ill. The valuation of personal prop- 
erty for taxation is not open to super- 
vision by the judicial department, un- 
less the valuation is so excessive ag to 
amount to fraud. Smith-Hurd Stats. 
Const. art. 9, § 1.—People v. Process 
Corporation, 35 N.E.2d 341, 377 Ill. 
65 


Pa.Com.Pl. On an appeal by a coal 
company requesting a reduction in the 
valuation of its property for assessment 
purposes, the testimony indicated, inter 
alia: that in 1938, the appellant aban- 
doned its mining operations in the col- 
liery in question because it could not 
be operated at a profit; that the mine 
is partly filled with water; that the 
appellant’s engineering witnesses testi- 
fied that the colliery could never be 
worked at a profit; that appellees’ en- 
gineering witnesses testified that the 
failure to operate the colliery at a prof- 
it was due to bad management and 
Jack of experience, and that the col- 
liery could be worked at a profit; 
there is no market for the product 


that. 


ed; and that the neaeeneeand rye real. 
estate| "generally in the county is 50% 
of the fair market value instead of the 
full market value. Held, that 
Court must fix the values of the vari- 
ous items of the appellant’s property 
for assessment purposes at 50% of 
their actual values.—Appeal of Susque- 
hanna Collieries Co. from Assessment 
and Valuation of its ands Situate in 
Tp. of Wiconisco, Dauphin County, 
49 Dauph. 346 
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N.J. The statute providing that no 
tax, assessment or water rate imposed 
or levied shall be set aside or reversed 
for any irregularity or defect in form, 
ete., destroys the power to defeat a 
tax, except on meritorious ground. N. 
J.SA. 54:4. 58.—Becker v. Mayor and 
Council of Borough of Little Ferry, 19 
A.2d 657, 126 Noel 338, affirming 14 
A,2d 493, 125 NJ. 141, 
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Ark. An appeal from the action of 
the Corporation Commission in fixing 
an ad valorem assessment was required 
to be dismissed where the record was 
not lodged with the Supreme Court 
within 60 days from the date of judg- 
ment as required by the statute, not- 
withstanding that commission subse- 
quently overruled a motion for new 
trial and allowed 60 days to appeal, 
since the time for filing an appeal runs 
from date of judgment rather than 
from order overruling the motion for 
new trial. Pope’s Dig. § 2020—Gray- 
sonia, Nashville and Ashdown R. Co. 
v. Arkansas Corporation Commission, 
151 S.W.2d 665. 

Colo. Courts are reluctant to dis- 
turb values fixed by taxing authorities, 
and, when it can be reasonably done, 
acts of public officials in raising reve- 
nue should be _ sustained.—City and 
County, of Denver v. Lewin, 105 P.2d 


An assessment will not be held void 
by reason of an excessive valuation 
placed on property by assessor, where 
it was result of an error of judgment 
on his part and not of dishonesty or 
want of good faith, but it is otherwise 
if overvaluation was made fraudulently 
or maliciously, although mere fact of 
an excessive valuation is not sufficient 
to establish fraud or absolute nullity, 
unless it is so grossly excessive as to 
indicate that assessor must have acted 
dishonestly.—City and County of Den- 
ver v. Lewin, 105 P.2d 854. 

The court will not disturb decision of 
assessors unless it is clearly erroneous, 
or unless, as required by statute, the 
assessment is manifestly excessive, 
fraudulent, or oppressive.—City and 
County of Denver v. Lewin, 105 P.2d 
854 

One purpose of statutory provision 
requiring both assessor and county of 
district court, in considering  state- 
ment of grievance by any taxpayer, to 
take into consideration the value as 
fixed by assessor upon other similar 
assessable property similarly situated, 
is to insure uniformity in accordance 
with constitutional provision requiring 
uniformity of all taxes. °35 C.S.A. ¢. 
142, § 115; Const. art. 10, § 3.—City 
and County of Denver v. Lewin, 105 


On appeal by hotel owner to review 
assessment of his property, evidence 
failed to show that action of assessor 
in overruling hotel owner’s objections 
was arbitrary, where objections in- 
volved a valuation and reassessment of 
entire downtown area and required re- 
appraisal of considerable property, and 
assessor gave as his reason for over- 
ruling objections that assessment was 
not excessive, taking into consideration 
assessed value as fixed upon other as- 
sessable property similarly situated, 
and hence district court was not au- 
thorized to reduce the assessment. 735 
C.S.A. ¢. 142, §§ 2, 66, 115, 116; Const. 
art. 10, § 3. City and County of Den- 
ver vy. Lewin, 105 P.2d 854. 

On appeal by hotel owner to review 
assessment of his property, permitting 
hotel owner to introduce: testimony as 
to net income of numerous properties 
other than the one involved, which were 
located on same street as hotel, was 


the 854, 


error. 85 C.S.A. ec. 142 if a 66, 115, ‘ 
116; Const. art. 10; g 3.—City. and * 
County of Denver v. Lewin, 105 P.2d 


Until it was clear beyond a doubt — 
that assessor acted arbitrarily in over- 
ruling taxpayer’s objections, or that 
assessment manifestly was excessive | 
and oppressive, trial court could not — 
entertain any other evidence upon. 
which to reduce assessment, ’35 C.S.A. 

142, §§ 2, 66, 115, 116; Const) art. 

10, § 3.—City and County of Denver vy. Y. 
Lewin, 105 P20 854, F 

On appeal by hotel owner to review | 
assessment of his property, evidence 
established that there was no disecrim- 
ination against hotel owner, but rather ee 
that assessor was primarily concerned 
with constitutional mandate of uni- ve 
formity. 735 -C.S.A. G14, “88! 2) SG Grae 
115, 116; Const. art. 10, § 3.—City ay 
County of Denver v. Lewin, 105 P.2 


assessment of his property, trial court — zi 
improperly considered taxpayer’s con- Bi, 
tention that assessment amounted to 
confiscation, in that tax base did not 
permit a reasonable return on a ‘capi- Sie 
talized income. ’°35 C.S.A. c. 142, 3 
115.—City and County of Denver’ 
Lewin, 105 P.2d 854. 

On appeal by hotel owner to review 
assessment of his property, judgment. 
of trial court reducing assessment was 


ore ty 
and County of Denver vy. ioawee 105 
P.2d 854. ages 
Conn. An “appeal” from an assess- — 


ment made by Administrator of Unem- 
ployment Compensation Act is not one 
in the sense of a transfer of jurisdic-— 
tion from one court to another, but is 
simply a process for invoking ‘judicial 
power to determine a legal injury com- Fe 
lained of, or legality of an act done © 

y officers of another department, Gen. 
St.Supp.1937, §  814d(f) —Beaverdale 
Memorial Park vy. Danaher, 15 A.2d 17. 
127. Conn, 175. ; 

Before the action of the Administra- 
tor of Unemployment Compensation Act _ 
in assessing contributions from an em- 
ployer can become final and irrevocable, | 
party affected must have opportunity of © 
a full and fair hearing after due no- 
tice, and nature of hearing “upon appeal — 
depends upon nature of hearing re- 
quired by law. Gen.St.Supp.1937, § 
814d (f).—Beaverdale Memorial Park v. 
Danaher, 15 A.2d 17, 127 Conn. 175. — 

On appeal from assessment against — 
employer by Administrator of Unem-  — 
ployment Compensation Act, original — 
assessment having been made ex parte 
and without notice, employer was en- 
titled under Constitution to full hear- 
ing after notice, and question whether 
a tax has been improperly assessed 
does not rest in administrative discre- 
tion of assessing officer but presents a — 
pure guestion of law based upon facts— 
of particular case. Gen.St.Supp.1937, — 

§ 814d(f).—Beaverdale Memorial Park 
v. Danaher, 15 A.2d 17, 127 Conn. 175. 

On employer’s appeal from assess- — 
ment made by Administrator of Unem- 
ployment Compensation Act, question 
before superior court was to determine 
whether Unemployment Compensation 
Administrator could legally and rea- 
sonably have reached conclusion he did, 
and for purpose of determining such 
question employer was entitled to a full 
hearing in the superior court. Gen.St. 
Supp.1937, § 814d(f).—Beaverdale Me- 
morial Park v. Danaher, 15 A.2d 17, 

U2 eConme Libs 

Iowa. Where record of hearing be- 
fore county auditor on assessment of 
property not previously listed for taxa- 
tion showed that only omitted prop- 
erty county auditor was at time charg- 
ing taxpayer with owning consisted of 
units in a trust, taxpayer’s objections 
to assessment, which were confined to 
question whether units were taxable, if 
sustained, were sufficient to show in- 


¥ 
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validity of assessment, notwithstanding 


rations, one of subsidiary corporations 


_tlement thereof denied was a party “ag- 
‘ grieved”, within statute authorizing any 


lic sale value or market value, 
that in different wards of city ratio 
from 44 per cent. to 160 per cent., ap- 


Aaa We ”. 4 nd 
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fact that notice of assessment, after 
eharging that units of the trust had 
not been assessed, added ‘‘and other 
eredits as defined by the Statutes of 
Iowa,’ and taxpayer made no showing 
that he did not own “other credits” 


that might have been omitted.—In re 


Assessment of Taxes against Van Dyke, 
294 N.W. 319. 

N.D. Appeal does not lie from a de- 
termination made by the State Board 


of Equalization with respect to the 
value of railroad properties under the 


Constitution, and any such determina- 


_tion within the scope of the State Board 
of Equalization’s authority is final and 


conclusive, unless it was made fraudu- 


Jently, or was made in such illegal, 


wrongful, arbitrary or capricious man- 


ner as to constitute, in effect, a fraud 


1 law. Const. 179.—Northern Pac. 


Ry. Co. v. State, 299 N.W. 696. 


Pa. Where consolidated net income 
tax report filed by parent corporation 


showed no tax due upon combined net 


ncome of parent and subsidiary corpo- 


upon which a tax was settled and reset- 


party against which a tax settlement 
has been made to petition for a resettle- 
ment and any party “aggrieved” to 
ppeal to court, notwithstanding right 
to file a consolidated return was grant- 
ed by statute only to parent corpora- 
tion. 72 P.S. §§ 1102-1104, 3420e.— 
ommonwealth vy. Lukenweld, Inc., 17 
2d 183, 340 Pa. 401 

_ Pa.Super. Taxpayer’s 


only remedy 


for over-assessment was appeal. 53 P 


S. § 9991; 72 P.S. § 5020—519.—School 
Dist. of Pittsburgh v. EH. S. S. Land 
Co., 14 A.2d 619, 140 Pa.Super. 590. 

_ Pa.Super. An appeal does not lie to 
the common pleas on tax assessments 
and settlements unless the statute au- 


 thorizes it—In re Seidl, 18 A.2d 524. 


Pa.Com.Pl. Where in appeal from 


“assessed valuation, testimony shows no 


uniform ratio of assessment to fair pub- 


pellants’ expert established that fair 
ublie sale values are lower than mar- 
et values, experts in real estate tes- 
tified that fair public sale value of 


y 
appellants’ property was considerably 
below assessment rate, and weight of 
-— eredible testimony shows that valuation 
_ fixed in particular assessment not ‘just, 


equal, and impartial’ revision of as- 


sessment ordered.—Appeal of Bennett, 


33 Luz.L.Reg.Rep. 473. 
§ 1100 


a.App. The decision of arbitrators 


selected under statute relating to dis- 


puted assessments of property for tax- 
ation was a ‘‘ministerial act’? which was 
not subject to review by certiorari. 
Code 1933, § 92-6912.—Montgomery y. 
Gullatt, 10 S.H.2d 298, 62 Ga.App. 844, 
transferred 5 §.E.2d 657, 189 Ga. 208. 

N.Y.App.Div. A petition for a cer- 
tiorari order to review assessments un- 
der the Tax Law is akin to a com- 
plaint in an action and is amendable 
on motion. Tax Law, § 290.—People 
ex rel. Tierney v. Wilkins, 27 N.Y.S.2d 
558, 261 App.Div. 728. 

§ 1104 

N.Y.App.Div. A petition for a writ of 
eertiorari to review an assessment upon 
real property must show that applica- 
tion has been made in due time to 
proper officers to correct assessment. 
Tax Law, § 290.—People ex rel. Pow- 
ott Corporation v. Woodworth, 21 N.Y. 
$.2d 785, 260 App.Div. 168. 

A writ of certiorari to review an as- 
sessment upon real property will not 
issue until petitioner has applied for 
relief to all officials and boards author- 
ized to grant relief. Tax Law, § 290. 
—People ex rel. Powott Corporation y. 
Woodworth, 21 N.Y.S.2d 785, 260 App. 
Div. 168. 
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Iowa. Where property of a city resi- 
dent and taxpayer was assessed and 
taxed at 60 per cent. of its actual value 
and other property was assessed and 
taxed by members of state tax com- 


. 


mission at a much lower p 


; zero 
its actual value, such resident and tax- 
payer had sufficient interest to entitle 
bim to maintain mandamus proceed- 
ing to compel members of the state tax 
commission to convene and to use their 
honest discretion in assessing all prop- 
erty, which commission is required by 
law to assess, at its actual value, and 
to adjust valuations of property, as- 
sessed by local assessors, so that such 
property will be assessed at its actual 
value. Code 1939, §§ 7109, 12440, 
12448.—Pierce v. Green, 294 N.W. 237. 

Where members of state tax commis- 
sion directed assessors to arbitrarily 
value property at 60 per cent. of its ac- 
tual value, and such members arbitrari- 
ly assessed property of a great aggre- 
gate value at percentages of value far 
below its actual value, with full knowl- 
edge that they were so doing, manda- 
mus was proper remedy to compel 
members of tax commission to use their 
honest discretion and judgment in at- 
tempting to assess property at its ac- 
tual value, although tax commission 
members could not be coerced by man- 
damus in the methods or manner in 
which they arrive at actual value of 
taxable property. Code 1939, §§ 7109, 
12440.—Pierce v. Green, 294 N.W. 237. 

In mandamus proceeding to compel 
members of state tax commission to use 
their discretion in assessing all prop- 
erty which commission is required by 
law to assess, at its actual value, and 
to adjust valuations of property as- 
sessed by local assessors so that such 
property will be assessed at its actual 
value, plaintiff will need to bring in 
only such part of records of state tax 
commission as the court may think 
proper, and plaintiff may prove any 
relevant and material matters which 
may be outside of the certified record. 
Code 1939, § 12440.—Pierce vy. Green, 
294 N.W. 237. 

In mandamus proceeding to compel 
members of state tax commission to use 
their discretion in assessing all prop- 
erty which commission is required by 
law to assess at its actual value and to 
adjust valuations of property assessed 
by local assessors, so that such prop- 
erty will be assessed at its actual 
value, it was unnecessary that plaintiff 
allege or establish actual fraud in the 
tax assessments made by tax commis- 
sion. Code 1939, 7109.—Pierce v. 
Green, 294 N.W. 237. 

In mandamus proceeding to compel 
members of state tax commission to use 
their discretion in assessing all prop- 
erty which the commission was _ re- 
quired by law to assess at its actual 
value and to adjust valuations of prop- 
erty, assessed by local assessors, so 
that such property will be assessed at 
its actual value, granting of relief 
prayed for would not result-in greater 
tax inequality, so as to preclude is- 
suance of writ. Code 1939, § 7109.— 
Pierce v. Green, 294 N.W. 237. 

Where taxpayer made timely demand 
on members of state tax commission’ in 
year of 1939 to assess property at its 
actual value, and demand was refused 
not only as to that year, but as to any 
future year, taxpayer would not be de- 
nied all relief sought in mandamus pro- 
ceeding to compel tax commission to 
assess property at its actual value, on 
ground that what has been done by the 
members of tax commission cannot be 
undone.—Pierce v. Green, 294 N.W. 237. 

Ky. Where taxing officials have dis- 
cretion in the matter of assessing prop- 
erty for the purpose of taxation and 
have acted in good faith, mandamus 
will not lie to review their decision or 
to compel a_ reassessment.—City of 
Louisville v. Martin, 144 S.W.2d 1034. 
284 Ky. 490. 

Mass. A taxpayer, who failed to file 
application for abatement of part of 
taxes assessed for years 1935 and 1936, 
on ground of overvaluation of property, 
as authorized by statute, could not 
maintain a petition for mandamus to 
compel board of assessors to grant 
abatement in accordance with author- 
ity conferred upon them by Commis- 
sioner of Corporations and Taxation. 
G.L.(Ter.Ed.) c. 58, § 8, as inserted by 
St.1935, c. 322, § 1—Codman vy, Agses- 


ass. 4: 
Mich. on e 
aggrieved taxpayer shall be perm 


recover taxes unlawfully levied gives 
the taxpayer an ‘adequate remedy at 
law” when the State Board of Tax Ad- 
ministration denies him relief to which 
he believes he is legally entitled, and 
hence he is not entitled to mandamus. 
Comp.Laws Supp.1940, §  3663-22,— 
Home Insulation Co. of Michigan v. 
Auditor General, 299 N.W. 755, 298 
Mich. 657. 
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§ 

D.C.Cal. In absence of showing that 
state officers were attempting or in- 
tending to assess any tax against cor- 
poration, or to collect any tax other 
than for specified two years, or to col- 
lect tax for such two years otherwise 
than by specified action, there was 
no reason for enjoining such assess- 
ment, collection of other tax, or collec- 
tion by other means than the specified 
action. Gen.Laws Supp.Cal.1939, Act 
8488, § 4.—Birch v. McColgan, 39 F. 
Supp. 358. 


Pa. A bill by a township taxpayers’ 
association and individual taxpayers to 
restrain a county board of revision of 
taxes from imposing an improper as- 
sessment upon plaintiffs’ property and 
to prevent taxing authorities from col- 
lecting taxes under assessment did not 
authorize granting injunction where 
plaintiffs complained merely of irregu- 
larities in board’s exercise of its power 
to revise and equalize triennial assess- 
ment of property. 72 P.S. §§ 5020—1 
et seq., 5020—505.—Mauch Chunk Tp. 
Taxpayers’ Ass’n v. Kern, 1s A.2d 329. 
339 Pa. 257. 

If individual taxpayers were ag- 
grieved by valuation placed upon their 
property by a county board of revision 
of taxes in revising assessments after 
first appeal day fixed by board for 
hearing appeals, or by board’s alleged 
failure to comply literally with statute 
concerning board’s power of revision 
and equalization, taxpayers’ remedy at 
law by appeal from assessment was 
adequate and exclusive, and hence tri- 
al court did not have jurisdiction to 
interfere by injunction with exercise of 
board’s functions. 72 P.S. §§ 5020— 
1 et seq., 5020—505.—Mauch Chunk Tp. 
Taxpayers’ Ass’n v. Kern, 14 A.2d 329. 
839 UP aN 2b. 

Pa. Equity has jurisdiction to re- 
strain attempted taxation for total 
want of power, but where power to tax 
appears and complaint is overassess- 
ment or inadequate exemption, reme- 
dy is by appeal to court of common 
pleas from action of board of revision. 
—lirst Baptist Church of Pittsburgh v. 
City_of Pittsburgh, 20 A.2d 209, 341 
Pa. 568, 134 A.L.R. 1169. 

Pa.Com.Pl. Where the complaint is 
overassessment or inadequate exemp- 
tion, the remedy is by appeal from 
the action of the board of assessors, 
and equity is without jurisdiction. 
Where the power to levy a tax is en- 
tirely wanting, equity will restrain its 
collection.—School Dist. of Pittsburgh 
v. Allegheny County, 89 P.L.J. 392. 
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_ Mo. In action by company publish- 
ing newspapers to abate additional as- 
sessments of state income tax, on 
ground that it had a right to allocate 
its income resulting from eirculation 
of newspapers outside of the state to 
those states in which the newspapers 
were circulated, trial court did not err 
in rejecting requested findings declar- 
ing that one or another of company’s 
business activities was guided, directed, 
controlled, or supervised by the home 
office within fhe state. Mo.St.Ann, § 
10135, p. 8107.—In re Kansas City 
ae Co., 142 S.W.2d 1029, 130 ALR. 


In action by company publishing 
newspapers to abate additional assess- 
ments of state income tax, on ground 
that it had a right to allocate its in- 
come resulting from cirewlation of 
newspapers outside of the state to those 
states in which the mewspapers were 
eirculated, trial court did not err in 


e 
to bring action in the circuit court to — 


d business compat 
) e tax a0 iless they 
1ad a branch house or capital invest- 
ment outside the state. Mo.St.Ann. § 
10185, p. 8107—In re Kansas City 
ee Co., 142 S.W.2d 1029, 180 A.L.R. 


In action by company publishing 
newspapers to abate additional assess- 
ments of state income tax, on ground 
that it had a right to allocate its in- 
come’ resulting from circulation of 
newspapers outside of the state to those 
states in which the newspapers were 
. circulated, trial court did not err in 
rejecting requested findings declaring 
‘that no income resulted from specified 
~ activities of company’s’ enterprises. 
Mo.St.Ann. § 10135, p. 8107—In re 
Kansas City Star Co., 142 S.W.2d 1029. 
130 A.L.R..1168. 
In action by company publishing 
newspapers to abate additional assess- 
ments of state income tax, on ground 
that it had a right to allocate its in- 
come resulting from circulation of 
newspapers outside of the state to those 
states in which the newspapers were 
circulated, trial court did not err in 
rejecting requested findings stating 
that all advertising solicited for com- 
any was subject to refusal or approval 
y the company’s home office. Mo.St. 
Ann. § 10135, p. 8107.—In re Kansas 
City Star Co., 142 S.W.2d 1029, 130 
AL dR 1168: 


: N.D. The statute declaring invalid 
q taxes based on valuations in excess of 
' full and true value of property and 
authorizing relief from excessive tax- 
ation is applicable whenever tax is 
" based on valuation exceeding full and 
a true value of property, and is not lim- 
mf ited to cases of discriminatory assess- 
ments in which complaining taxpay- 
er’s property is assessed higher than 
like property in the same taxing dis- 
trict. Laws 1939, ¢. 225.—Werner v. 
Riebe, 296 N.W. 422; Vaagen v. Judt, 
296 N.W. 519. 


, W.D. The statute permitting court 
action to determine a fair tax on prop- 
erty does not operate to enlarge the 
scope of judicial review of the deter- 
minations of the State Board of Equal- 
ization concerning the valuation of 
, railroad properties, but it affords a 
‘ remedy, in the district court of Bur- 
leigh county, in the circumstances pre- 
seribed in the act, where the _ deter- 
’ mination of the State Board of Hquali- 
gation has been actuated by fraud or 
has been made in such illegal, wrong- 
ful, arbitrary or capricious manner as 
to constitute, in effect, a fraud in law 
or an act in excess of jurisdiction. 
Laws 1939, c. 226.—Northern Pac. Ry. 

Co. v. State, 299 N.W. 696. 


Va. Before a tax assessment can be 
corrected, it must appear that assess- 
ment is out of liné generally with oth- 
er neighborhood property, which in 
character and use bears some relation 
to property of one seeking to correct 
assessment.—Washington County Nat. 
aha vy. Washington County, 10 $.H.2d 

Courts are reluctant to override the 
judgment of assessors and of boards of 
equalization.—Washington County Nat. 
ree vy. Washington County, 10 S.H.2d 
515. 

Inequalities in assessments are in- 
evitable, and, to avail the taxpayer in 
proceeding to correct assessment, in- 
equalities must be striking and must 
be made to appear by a clear pre- 
ponderance of ‘evidence.—Washington 
County Nat. Bank v, Washington Coun- 
ty, 10 S.H.2d 515. 

Evidence established that market val- 
ue of $75,000 for bank building for 
purpose of tax assessment, fixed by 
trial court, was excessive, and that 
value should be reduced to $50,000, and 
a 25 per cent, assessment, which was 
found by trial court to be generally in 
line with assessments given to neigh- 
jorhood property, was ordered on such 
reduced valuation. Acts 1938, e. 97; 
Const.Va. §§ 168, 169; U.S.C.A.Const. 
Amend. 14.—Washington County Nat. 


panies — 


os 
ion for reduction o 
issioner’s assessm. 
of office building for taxation and re 


covery of taxes paid under protest, evi- 


dence held insufficient to support su- 

erior court’s finding that value of 

uilding was less than that found by 

Commission. Rem.Rev.Stat. § 11315—1 

et seq.—Dexter Horton Bldg. Co, v. 

King County, 116 P.2d 507. 
§ 1145 


D.C.Ohio. In action by receiver of 
national bank to free receiver and 
eertain funds held by him as such from 
claim of county for taxes, defense that 
county had relied upon the acquiescence 
of bank in imposition of taxes and 
that bank had made no timely com- 
plaint or appeal was not well taken 
and constituted no defense to receiv- 
er’s action.—Odland y. Findley, 38 F. 
Supp. 563. 

La. A property owner may be “es- 
topped” from annulling an assessment, 
prior to tax sale where he has pre- 
viously allowed the assessment to ap- 
pear consistently in an improper name 
to his knowledge, but such an ac- 
quiescence will not render valid a tax 
sale without notice to actual owner of 
the property. Act No. 170 of 1898, § 
50; 51, as amended, Act No. 194 of 
1932.—Gottlieb v. Babin, 2 So.2d 218, 
197 La. 802; Le Blanc v. Babin, 2 So. 
2d 225,197 La. 825. 

Mo. A petition, in taxpayer’s suit in 
equity to set aside alleged excessive as- 
sessment of real estate by county as- 
sessor for state and county taxes, was 
demurrable where petition failed to 
show that application to county board 
of equalization for review of assessment 
was filed within time required by law, 
and petition did not show that appeal 
from assessment was ever filed or act- 
ed upon by board of equalization or 
that taxpayer had attempted to com- 


plain to Tax Commission. Rev.St.1939, 
§§ 10950, 10965, 10981, 10990, 10992, 
11001-11004, 11027(8), 11028, 11048, 


11052; Mo.St.Ann. §§ 9756, 9770, 9792, 
9800, 9802, 9811-9814, 9854(3), 9855, 
9876, 9880, pp. 7872, 7886, 7898, 7903, 
RIOD TIL ON OLDS) TOUS 7 981517934, 7950, 
7952.—State ex rel. Merritt v. Gardner, 
148 S.W.2d 780. 

A taxpayer could not bring a suit in 
equity te set aside an alleged exces- 
sive assessment of real estate by coun- 
ty assessor for state and county tax- 
es until taxpayer had exhausted his 
statutory remedy. Rev.St.1939,  §§ 
11027(3), 11028; Mo.St.Ann. §§ 9854 
(3), 9855, pp. 7931, 7934.—State ex rel. 
Merritt v. Gardner, 148 S.W.2d 780. 

A taxpayer who claims that his prop- 
erty has been fraudulently or improp- 
erly assessed must exhaust his statu- 
tory remedy before he can resort to 
equity to obtain relief against assess- 
ment, since the statutory remedy is 
adequate, certain, and complete. Rev. 
S$t.1939, §§ 11027(3), 11028; Mo.St. 
Ann, §§ 9854(3), 9855, pp. 7931, 7934.— 
State ex rel. Merritt v. Gardner, 148 
S.W.2d 780. 

N.M. The State Tax Commission was 
not a “proper party” defendant in suit 
for purpose of canceling an assess- 
ment by commission on certain prop- 
erty which had formerly been used 
by village for municipal electric light 
and water plants, as being property of 
power company, which occupied prop- 
erty under contract with village which 
provided that title should vest in com- 
pany upon all terms and conditions of 
ease being performed, since commis- 
sion, after fixing value of property for 
taxation and certifying such to county 
tax assessor, no longer had any juris- 
diction over assessment. Comp.St.1929, 
§ 141-502—In re United Power Co. 
Taxes for 1937, 105 P.2d 741, 44 N. 
M. 542. 

The district court did not have juris- 
diction to cancel or hold invalid an as- 
sessment on property of power com- 
pany duly made by State Tax Com- 
mission by proceedings under statute 
authorizing county treasurer to cor- 
rect obvious clerical errors of name, 
description of property, or computation 
of. taxes appearing in tax rolls. Comp. 


_ United Powe 


assessment by State Tax Com 
on certain property which ha 


2d 741, 44 N. 


i 


‘In suit for purpose of ca 


ly been used by village for mur 
electric light and water plants, as 
property of power company, whi 
ceupied property under contract 
village which provided that title s 
vest in company upon all term 
conditions of lease being performed, 
finding that property was Y 
from taxation was ineffective for 
purpose, where county treasurer 
not made a party to the guit, si 
trial court could not order treas 
to cancel assessment from _his reco 
Comp.St.1929, § 141-502.—In re Unite 
Power Co. Taxes for 1937, 105 P 
741, 44 N.M. 542. ; 
N.D. Where the jurisdiction of 
district court is properly invoked, 
has the power to set aside a_det 
mination of the State Board of Equ 
zation fixing the value of prope: 
of a railroad under the Constitutio. 
ground of fraud or excess of juris 
tion, but the district court has no po 
er to review the honest judgment « 
the State Board of Equalization, acti 
within the scope of its authority, no 
to conduct an inquiry or enjoin collec 
tion of taxes, where relief is sough 
solely on ground that State Boar¢ 
Equalization erred in its judgmen 
valuing the property assessed. Con 
§ 179.—Northern Pac. Ry. Co. v. Sta 
299 N.W. 696. , 
Overvaluation or error of judgmen 
is not, in itself, a sufficient ground 


and 
di 


the State Board of HEquatization 
the value of railroad properties, 
there must be something that in le 
effect amounts to fraud or an exc 


of jurisdiction. Const. § 179.—Nor 
ern Pac. Ry. Co. v. State, 299 
696 
§ 1150 
Pa.Com.Pl. Preliminary obj 


to a bill against a county for wa 
jurisdiction in equity were dismi 
where plaintiff, a school dis 
sought to have taxes levied upon. 
of its lots declared illegal and void 
that while no longer used for scho 
purposes, the rents therefrom we 
paid into the school treasury and u Ss ; 
for educational purposes in the exel 
cise of a governmental function. No 
good purpose could be served by a 
strict interpretation of the avermeni 
of this bill in sustaining or dismissin 
the preliminary objections. Plaintiff 
should have an opportunity to present 
all the facts concerning the land, its 
present and potential possibilities tors 
public use, either as land or as a tem- 
porary investment of publie funds, and ~ 
all the other facts and circumstance 
which may be pertinent, as to whet 
the use described was within the ¢ 
cept of the “publie use’’ which forb 
its taxation by defendant.—Sch 
Dist. of Pittsburgh v. Allegheny Coun-  — 
ty, 89 P.L.J. 392. foe 
§ 1155 ‘ ee’ 

C.C.A.4 A lien for taxes on realty — 
is a creature of statute and attaches Pe 
only when legislature prescribes—Com- 
missioner of Internal Revenue v. Rust’s 
Hstate, 116 F.2d 636. ; 

bD.C.Md. In Maryland, taxes are not — 
liens per se, but arise only by virtue 
of and in accordance with explicit stat- 
ute.—In re Beardsley, 38 F.Supp. 799. 

D.C.Okl. A taxing authority has in-— 
herent power to provide by statute 
that tax, shall constitute a lien, and 
to provide further for the priority of 
such lien over mortgages and other 
liens.—Commodity Credit Corporation 
v. Oklahoma County, 36 F.Supp. 694. 

Ariz. A lien on real estate for taxes 
is by statute created in favor of the 
state, and the state alone can foreclose 
such tax lien.—Yuma County y. State, / 
107 P.2d 374. 

A county has no lien on real estate 
for taxes.—Yuma County v. State, 107 
P.2d 374. 

Jil, Tax liens exist only by reason 3 
of positive statutory enactments, and 


~ 


sala | ? 
while right to revenue is inherent in 
every government, yet, in all constitu- 
tional governments, such right is reg- 
ulated by law, and can only be exer- 
- eised in manner and for purposes 
specified in constitution and statutes.— 
French y. Toman, 31 N.H.2d 801, 375 
Ti 389. ; f 
Minn. The state can claim no lien 
on railroad company’s property for 
taxes on company’s gross earnings, 
omitted from its tax return, under spe- 
cial law, which was inconsistent with 
 Jater statute approved by voters and 
: in application to all 
by laws subse- 
repealed. Spec.Laws 1873, ¢. 
, § 1; ~Rev.Laws 1905, §§ 1003, 
(5537, 5538.—State v. Chicago, M., St. 
eee Pee. CO. 299 NW. 202.5 = 
Oki. In absence of constitutional 
provisions to the contrary, liens for 
taxes, their duration, extent and prior- 
ity are purely statutory.—State ex rel. 
Commissioners of Land Office v. Pass- 


ate against which they are assessed, 
did not repeal by implication the Act 
Motesunesto, 1911, PL. 955, 72 P.8.!§ 
_ 3342, making State corporation taxes a 
- first lien upon the real and personal 
_ property of the corporations taxed.— 
Commonwealth vy. Philadelphia Pure 
Rye Whiskey Distilling Co., 38 D. & 
C. 245, 32 Mun. 24. 

- Wash. The provision of Unemploy- 
ment Compensation Act of 1937 that 
mounts due to Department of Unem- 
ployment Compensation should be 
prior claims did not give claim for un- 
mployment compensation tax priority 
ver pre-existing liens. Laws 1937, e. 
62, § 14(c).—In re Cascade Fixture 
Heo. tii P:2d 991. 

- The 1939 Amendment to Unemploy- 
ment Compensation Act providing that 
amounts due Department of Unem- 


priority over mortgage exe- 
cuted in 1938. Rem.Rey.Stat. § 9998— 
14(¢e). re Cascade Fixture Co., 
mio. 2d..991. 

‘The rule that legislative enactments 
will not be construed retroactively un- 
less intent that they be so construed is 
clearly shown by language of act is 
applicable to statutes relative to tax 
lien priorities —In re Cascade Fixture 
RCO. LLL P.2d.-991, 

i Wyo. Generally, taxes are not a 
lien unless made so by Constitution or 
statute, and tax liens exist only as 
long as the statute provides.—Board of 
Com’rs of Big Horn County v. Bench 
Canal Drainage Dist., 108 P.2d 590. 
Y) § 1156 

Minn. The state tax commission’s 
assessment and certification of delin- 
quent railroad gross earning taxes are 
“conditions precedent” to creation of 
lien on railroad company’s property for 
such taxes. Mason’s Minn.St.1927, §§ 
2234, 2238.—State v. Chicago, M., St. P. 
ee Re Co:, 299 NSW.-212: 

Pa.Com.Pl. To preserve the lien of 
taxes against real estate, liens must 
be filed within the time fixed by law, 
to wit:—on or before the last day of 
the third calendar year after that in 
which the taxes were first payable.— 
Borough of Clifton Heights v. Leonard, 
30 Del.Co. 97. 

If a tax lien is filed after the date 

prescribed by law it will be stricken 
off—Borough of Clifton Heights vy. 
Leonard, 30 Del.Co. 97. 

Pa.Com.Pl. Petitioner stipulating 
ownership of premises with title by 
deed from sheriff's grantee, lands hav- 
ing been sold on fi. fa. for costs, such 
Jands held in another name for sey- 
f eral years, but no taxes assessed for 
7 1929 and 30, or assessed, filed, or 

marked against any former owner, and 
no liens presented by sheriff, or sher- 
iff’s sale for 1929, and no claim pre- 
sented for 1930, but county commis- 
sioners certifying taxes to county com- 
missioners for the two years and 


county treasurer advertis : 
for sale, naming one certified as owner 
and as delinquent who had never been 
owner of the property by deed, devise 
or adverse possession, or had had any — 
interest in said property, and neither 
tax dockets or locality index disclosed 
any taxes returned against owner of 
the property, petitioner averring that 
taxes for 1929 and 1930 were dis- 
charged by failure of tax collector to 
present claim to sheriff, and. rule on 
county commissioners to show cause 
why said liens should not be stricken 
off not denied. Held, rule 29, Com- 
mon Pleas and Quarter Sessions pro- 
vides that petitions for rule to show 
cause shall be accompanied by affidavit 
of facts, copy to be served on opposite 
party, agent or attorney, subject to de- 
nial by counter affidavit within ten 
days, otherwise taken as true. Liens 
of above taxes for the years mentioned 
stricken off.—Petition of Bonk, 35 Luz, 
L.Reg.Rep. 338. 

Pa.Com.Pl. Act May 16, 1928, P.L. 
207, 53 P.S. § 2021 et seq., provides 
that tax claim shall set forth names 


of registered owners of property 
against which claim is filed. Section 1 
defines an owner as one in whose 


name property is registered, or proved 
in open, peaceable, notorious posses- 
sion as apparent owner. ‘Registered’ 
as above means “recorded’’. No justi- 
fication for tax assessment against one 
who had not been owner for three 
years previous to assessment, and of 
which fact taxing authorities had no- 
tice. Rule to strike off tax lien ab- 
solute.—Central Poor Dist. v. Hersh- 
berger, 34 Luz.L.Reg.Rep. 381. 
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C.C.A.8.C. In South Carolina, state, 
county and city taxes and paving as- 
sessments made by city are assessed 
against specific property and become 
liens upon it. Code S.C.1932, §§ 2569, 
2571, 7376, 7470.—U. 8S. v. City of 
Greenville, 118 F.2d 963, reversing U. S. 
v. Woodside, 34 F.Supp. 281. 

D.C.Md. In Maryland, taxes on real 
estate, but not on personal property, 
become a lien upon the property when 
due and so continue until paid, and are 
also a personal liability of the owner 
in whose name the property is as- 
sessed on the tax rolls on the date of 
finality. Code Md.1939, art. 81, §§ 
2(20), 72, 154.—Supplee v. Magruder, 
386 F.Supp. 722. 

D.C.Md. In Maryland, tax liens on 
personalty are acquired only by levy 
of distraint, but tax liens on realty 
arise automatically under Maryland 
law. Code Md.1939, art. 81, T2.— 
In re Beardsley, 38 F.Supp. 799. 

D.C.Ohio. The agency of a national 
bank for its stockholders ceased when 
bank was declared insolvent and funds 
of bank were not subject to lien of tax- 
es on shares assessed against bank as 
agent for shareholders or of penalty 
for failure to pay such tax. 12 US. 
C.A. § 548; Gen.Code Ohio §§ 5408, 
5410-5412, 5672, 5673.—Odland v. Find- 
ley, 38 F.Supp. 563. 

Ariz. Under statute regarding tax 
liens and enforcement thereof, all of 
the real property owned by taxpayer in 
a county, except his homestead, is liable 
for tax on all of his personal property 
in county and lien for such personal 
property taxes attaches to each and 
every parcel of such real property. 
Code 1939, §§ 73-506, 73-804, 73-806.— 
Maricopa County v. Arizona Tractor & 
Equipment Co., 109 P.2d 618. 

Under statute regarding tax lien and 
enforcement thereof, taxing officers have 
no right nor authority to arbitrarily 
limit personal property tax lien to any 
particular piece of real estate, and can- 
not release from tax lien any of the 
real estate against which it has at- 
tached until taxes, penalties, charges 
and interest are paid or property has 
finally vested in purchaser under tax 
sale. Code 1939, §§ 73-506, 73-804, 73- 
806.—Maricopa County vy. Arizona Trac- 
tor & Equipment Co,, 109 P.2d 618. 

N.D. Personal property taxes ex- 
tended against realty pursuant to the 
act relating to collection of personal 
property taxes, making personal prop- 


Tey 
i, 


g property — rt 


$s 
realty as 0 enSIOn ae ee 
and entry thereof. Laws 1929, ¢. 242. 
—Home Owners’ Loan Corporation vy. 
Wright, 299 N.W. 860. apn: 

S.D. Cattle which were validly mort- 
gaged in Nebraska and were removed 
to South Dakota were subject to lien 
in South Dakota for mortgagor’s un- 
paid personal property taxes, even 
though the cattle were not the subject 
of the tax. SDC 57.0702.—First Nat. 
Bank of Valentine, Neb., v. Peterson, 
293 N.W. 530. 

Cattle which were validly mortgaged 
in Nebraska and were removed to 
South Dakota were subject to lien in 
South Dakota for mortgagor’s unpaid 
personal property taxes, even though 
the situs of the mortgaged cattle was 
in Nebraska and the cattle were re- 
moved to South Dakota without knowl- 
edge or consent of the mortgagee. SDC 
57.0702.—First Nat. Bank of Valen- 
tine, Neb., v. Peterson, 293 N.W. 530. 

Where taxpayer removed from county 
personal property against which taxes 
had been levied, but subsequently tax- 
payer’s cattle which were subject to 
mortgage in Nebraska were removed 
to South Dakota, the South Dakota 
tax lien at once attached to the cattle 
under statute providing that all taxes 
assessed upon personalty within the 
states should be a first lien on “all 
personal property” of the taxpayer 
from and after January first in each 
year. SDC 57.0702.—¥Virst Nat. Bank 
of Valentine, Neb., v. Peterson, 293 N. 
W. 530. 
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U.S.Ala. Under Alabama statute, in- 
choate lien was created on lands as of ; 
tax day, which was to be effective for ' 
amount of taxes for ensuing year as 
they were fixed by defined statutory 
method, and lien was made effective 
not only as against owners on tax day, 
but also as against subsequent mort- 
gagees and purchasers. Gen.Acts Ala. 

1935, p. 566, § 372; Code Ala. 1923, § 
8874.—U. S. v. State of Alabama, 61 S. 
Ct. 1011, 313 U.S. 274, 85 L.Ed. —. 


D.C.Ala. Under Alabama statute pro- 
viding for a statutory lien for payment 
of taxes, the lien becomes fixed only 
after all statutory requirements of due 
assessment and adjudication thereon 
by reviewing boards have been had, or 
time for review has expired by opera- 
tion of law, and the county tax levy 
has been made, and until such time 
the lien and its amount is inchoate. 
Gen.Acts Ala.i1935, p. 566, § 372.— 
In re Lasky, 38 F.Supp. 24. 


D.C.Md. In Maryland, taxes on tfeal 
estate, but not on personal property, 
become a lien upon the property when 
due and so continue until paid, and 
are also a personal liability of the 
owner in whose name the property is 
assessed on the tax rolls on the date of 
finality. Code Md.1939, art. 81, §§ 2 


(20). 72, 154.—Supplee v. Magruder, 
36 F.Supp. 722. 
D.C.Okl. Under Oklahoma law, no 


tax lien attaches to personalty prior 
to actual levy.—Commodity Credit Cor- 


poration v. Oklahoma County, 36 F. 
Supp. 694. 
‘Minn. The inception, continued ex- 


istence and duration of lien for rail- 
road gross earnings taxes are entirely 
statutory. Mason’s Minn.St.1927, § 
2233 et seq.—State v. Chicago, M., St. 
Pe &) PiiReCo;,: 299" NW 212: 

In absence of showing that railroad 
company’s predecessor company was 
ever delinquent in payment of taxes 
assessed on gross earnings reported in 
its returns, from which some of such 
earnings were alleged to have been 
omitted, lien on successor company’s 
property for taxes on omitted earnings, 
as assessed and certified by state tax 
commission, did not relate back to 
dates on which such returns were filed. 
Mason’s| Minn.St.1927, §§ 2233, 2234, 
2238, 2246.—State v. Chicago, M., St. 
Pit& (PR, 'RivCo.;, 299) Nie Wee: 

The statutory provision that state 
tax commission’s entry of amount of 
railroad company’s gross earnings, not 


Sa 
ae 
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—State v. C 
Co., 299 N.W. 212. 
The lien arising from state tax com- 
mission’s assessment and certification 
of delinquent taxes on railroad com- 
pany’s gross earnings omitted from its 
tax return is not retroactively effective 
from any previous date. Mason’s Minn. 
St.1927, §§ 2233, 2234, 2238.—State Vv. 
Chicago, M., St. P. & P. R. Co., 299 
N.W. 212. ‘ 
N.D. Personal property taxes ex- 
tended against realty pursuant to the 
act relating to collection of personal 
property taxes, making personal prop- 
erty taxes a lien on realty, and relat- 
ing to duties of county auditors and 
county treasurers, become a_ lien on 
such realty as of the date of the ex- 
tension and entry thereof. Laws 1929, 
e. 242.—Home Owners’ Loan Corpo- 
ration v. Wright, 299 N.W. 860. 
S.D. Where taxpayer removed from 
county personal property against which 
taxes had been levied, but subsequent- 
ly taxpayer’s cattle which were sub- 
ject to -mortgage in Nebraska were 
removed to South Dakota, the South 
Dakota tax lien at once attached to 
the cattle under statute providing that 
all taxes assessed upon _ personalty 
within the state should be a first lien 
on ‘all personal property” of the tax- 
payer from and after January first in 
each year. SDC 57.0702.—First Nat. 
Bank of Valentine, Neb., v. Peterson, 
293 N.W. 530. ; 
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D.C.Okl. A taxing authority has in- 
herent power to provide by statute that 
tax shall constitute a lien, and to 
provide further for the priority of 
such lien over mortgages and other 
liens.—Commodity Credit Corporation 
vy. Oklahoma County, 36 F.Supp. 694. 

Ala. City’s liens for improvements 
were superior to all other lens, except 
liens of the state and county for taxes, 
and city’s liens attached to the full 
title of the mortgagor and the mort- 
gagee.—Griffiin Lumber Co. vy. Neill, 
200 So. 415, 240 Ala. 573. 

Ala. The general rule is that assess- 
ment liens arising under statutes for 
public improvements are subject to any 
and all liens or claims which state has 
against the property, including liens 
for taxes, in absence of statute placing 
assessment liens and state tax liens up- 
on a parity.—Downing v. City of Rus- 
sellville, 3 So.2d 34. 

Fla. Generally, a lien for state and 
county taxes is superior to the lien for 
special assessments. Const. art. 9, 
5.—Rorick y. Reconstruction Finance 
Corporation, 198 So. 494. 


Fla.. The lien for unpaid delinquent 
municipal taxes and the len for un- 
paid delinquent state and county taxes 
were of equal dignity when both liens 
existed, but when one of the liens was 
extinguished and a new and independ- 
ent title accrued under a master’s deed, 
there remained but one of the liens 
which had theretofore existed, and that 
remaining lien, not having been an in- 
ferior lien, then became a paramount 
lien.—Smith y. City of Arcadia, 2 So. 
2d 725. 

Ill, The purpose of statute is to 
make taxes a lien superior to all other 
liens without regard to priority in 
point of time, and to continue such 
lien without limitation of time until 
taxes are paid or lien discharged by 
foreclosure as provided by law. Smith- 
Hurd Stats. c. 120, § 697.—French v. 
Toman, 31 N.H.2d 801, 375 Ill. 389. 

Ili, The liens of general taxes and 
of special assessments are on a parity, 
with no priority of any one over the 
other.—Village of Bellwood v. Hunter & 
Co., 32 N.H.2d 160, 375 Ill. 627. . 
Iowa. The priority of tax liens is a 
matter governed by statute.—Recon- 
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_La.App. -, @Xpress, 4) 
provision, the title derived under a sale 
of real estate for taxes due the state 
and parish is superior to title under a 
sale of the same property for the 
same year’s taxes due a municipality. 


Act No. 136 of 1898, § 35.—Jones .v.. 


Town of Pineville, 200 So. 38. 

Neb. Tax liens take priority in the 
reverse order of other liens, so that, in 
a proceeding in rem to enforce payment 
of taxes, the last tax levied and sought 
to be enforced is superior to the lien 
of all other taxes, ¢laims, or titles. 
Comp.St.1929, § 77-203.—Coffin y. Old 
Line Life Ins. Co., 295 N.W. 884. 

Nev. A tax lien has no inherent pri- 
ority over other liens, but only such 
priority as is given by statute.—Magee 
v. Whitacre, 106 P.2d 751. 

Oki. An ad valorem tax lien, im- 
posed on land covered by mortgage 
previously given to commissioners of 
state land office to secure a loan of 
public funds, was inferior to mortgage 
lien. 68 Okl,St.Ann. §§ 353, 394; OKI. 
St.Ann.Const. art. 5, § 63; art. 11, § 6. 
—State ex rel. Commissioners of Land 
Office v. Passmore, 115 P.2d 120. 

Pa.Com.Pl. The lien of the Common- 
wealth upon a judgment for unpaid 
State corporate taxes is superior, un- 
der the Acts of June 15, 1911, PLL. 
OSS 7 Aprile Lat Oss oo bes bo April 
ON aO 297 (Pili 3 40nd Une ts. 933 weit 
1474, June 11, 1935, P.L. 303, and Feb- 
TUATY 2, Loo, Elie oiGacr bs, Sole 
seq., to municipal tax liens upon 
the same property.—Commonwealth v. 
Philadelphia Pure Rye Whiskey Dis- 
le Co.,- 38D. & C. 245, 32 Mun, 

Yenn. The lien of state, county and 
municipality for taxes is superior to 
all others, including drainage assess- 
ments.—Obion County, for Use and 
Benefit of North Fork Drainage Dist. 
No. 2, v. Massengill, 151 S.W.2d 156, 


177 Tenn. 477. 


Wyo. Under statute providing that 
drainage assessments shall constitute 
a perpetual lien to which only lien of 
state for general state, county, city, 
town or school taxes is paramount, and 
that lien of drainage assessments shall 
not be extinguished by sale to enforce 
general state, county, municipal or 
school taxes, lien for drainage assess- 
ments was inferior to lien of general 
taxes. Revy.St.1931, § 122-886—Board 
of Com’rs of Big Horn County v. 
eee Canal Drainage Dist., 108 P.2d 

Generally, in absence of constitution- 
al provisions, Legislature has plenary 
power in fixing priority of tax liens, 
including lien for special assessments. 
—Board of Com’rs of Big Horn County 
v. Bench Canal Drainage Dist., 108 
P.2d 590. 

Generally, lien for general taxes is 
superior to lien for special assessment, 
unless statute specifically provides the 
contrary.—Board of Com’rs of Big 
Horn County v. Bench Canal Drainage 
Dist., 108 P.2d 590. 

The enactment of statute authoriz- 
ing state to invest permanent school 
fund in drainage district bonds did not 
make lien for special assessments in 
drainage districts of equal dignity with 
lien for general taxes. Rey.St.1931, § 
122-886; Laws 1923, ce. 13.—Board of 
Com’rs of Big Horn County vy. Bench 
Canal Drainage pistes 108 P.2d 590. 
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D.C.S.C. The proceeds of sale of 
South Carolina realty in hands of of- 
ficials of federal district court ordering 
sale in suit by United States to fore- 
close liens for unpaid income taxes, 
should be first used to pay county 
and state taxes, and then used to pay 
paving assessments and taxes due city, 
and remainder should be apphed 
toward payment of government’s in- 
come tax liens, notwithstanding that 
city and county taxes and a part of the 
paving assessments arose subsequent to 
income taxes, where government made 
no effort to enforce its income tax liens 
for about 10 years. 31 U.S.C.A, § 191; 
26 U.S.C.A.Int.Rey.Code, §§ 3670-3679; 


statutory. 


Supp. 281. - 


- § 1189 * 

8.D. The lien of a South 
county for delinquent taxes, w 
tached to taxpayer’s cattle when 1 
entered the state from Nebraska, 
paramount to lien of pre-existing mo: 
gage which was valid under Nebr: 
law. SDC 57.0702,—¥First Nat. Ba 
perenne, Neb., v. Peterson, 293 


§ 1195 5 

_D.C.Okl. Where cotton had _ ta 
situs in Oklahoma county on Ma 
1939, and was subject to taxation 
against individual owner on that dat 
but prior to that date cotton had be 
pledged to the Commodity Credit C 

poration, an agency of federal 
ment, to secure loans made to 


Ok 
6; 15 US 
713a—1 et seq.—Commodity 
Corporation vy. Oklahoma County, 
F.Supp. 694. ae 
_Where Commodity Credit Corp 
tion, an instrumentality of federal gi 
ernment, had acquired pledge lien, ev’ 


denced by delivery of warehouse re- 


ceipts, on cotton but had not acqu 
title to cotton prior to time tax ass 
ments were made against owners 
cotton, the lien interest of the Co 
perior to any claim for local 
68 Okl.St.Ann. § 238, subd. 3; 
Ann.Const. art. 10, GEA SE 

§ 713a—1 et seq.—Commodity 
Corporation v. Oklahoma Cou 
F.Supp. 694, : 


‘ redit 
nty, 36 


La. ‘The ‘state’s lien under statute 


imposing a franchise tax on corp 
tions doing business within ine ee fe; 
and providing that the state shall hav 
a first lien on the property of the cor 
poration for unpaid taxes, is superior 
in rank to a pre-existing vendor’s lien 
and mortgage. Act No. 8 of 193 
State v. J. Bodenger Realty Co., 
So. 741, 195 La. 1014. iy Ii 

The statute providing that vendo: 
privilege and mortgage shall have p 
ority over all other liens, charges, p 

ileges, incumbrances and mortgages on 


the property, does not prevent state’s — 


lien for unpaid corporation franchise 


taxes from being superior in rank to a_ i 


pre-existing yendor’s lien and mortgag 
under statute imposing a franchise tax 
on corporations doing business within 
the state, and providing that the stat 
shall have a first lien on the property 


Co;,,.197-S0.7%41, 195. laa. TOA ee 

A vendor who intervened in procee 
ing by the state against a corporation 
to obtain a judgment for franchise tax, 
could not gain an additional advantage 
with respect to the rank of its pre 
existing lien by a proceeding in rem, 


Act No. 8 of 1932; Act No, 120 of 1902, 
9, as amended by Act No. 280 of 


§ " 
1916.—State v. J. Bodenger Realty Co., — 


197 So. 741, 195 La. 1014, 

N.D. Lien of personal property 
taxes extended against realty was in- 
ferior, and subsequent and subject, to 
a mortgage placed of record i 
the realty prior to the entry of the 
tax lien. Laws 1929, ce. 242, § 1(d, e); 
Comp.Laws 1913, § 2186, as amended 
by Laws 1931, c. 279.—Home Owners’ 
oan Corporation v. Wright, 299 N.W. 

The priority of a mortgage lien is 
not affected by the statute requiring 
the county treasurer to collect extend- 
ed personal property taxes at_ the 
time real estate taxes are paid. Laws 
1929, c. 242, § 1(e).—Home Owners’ 
Loan Corporation v. Wright, 299 N. 
Ww. 860. ’ 

Pa.Com.Pl. The Fiscal Code of Aprfl 
9, 1929, P.L. 343, sec. 1401, as amend- 
ed by the Act of June 8, 1933, P.L. 


of 1916.—State v. J. Bodenger Realty 


against _ 


be Sten 
Se 
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1474, 72 P.S. § 1401, does not subordi- 
nate the Commonwealth’s lien for cap- 
ital stock and corporate loans taxes to 
the lien of a mortgage created by a 
-strawman against premises in fact 
owned by the corporate taxpayer, 
where the taxes were settled before the 
sheriff's sale in foreclosure of the 
 mortgage—Commonwealth vy. Corner 
_ Realty Co., 41 D. & C. 236. f 

An individual to whom real estate is 
conveyed by a corporation in trust to 
ereate a mortgage and forthwith to re- 
eonvey the title to the corporate gran- 
tor, all the instruments being executed 
on the same day, is a mere strawman 
and not a-real owner of the property, 
and is not a “predecessor in title” to 
the corporation within the meaning of 
section 1401 of The Fiscal Code of 
April 9, 1929, P.L. 343, as amended 
by the Act of June 3, 1933, P.L. 1474, 
12 P.S. § 1401—Commonwealth v. Cor- 
ner Realty Co., 41 D. & C. 236. 

In considering the effect of a device 
which in fact works a tax evasion, the 
motive of the person employing such 

device is _immaterial—Commonwealth 
v. Corner Realty Co., 41 D. & C. 236. 


§ 1198 

U.S.Ala. Under Alabama statute, in- 
choate lien was created on lands as of 
tax day, which was to be effective for 
amount of taxes for ensuing year as 
they were fixed by defined statutory 
method, and lien was made effective 
not only as against owners on tax day, 


put also as against subsequent mort- 


gagees and purchasers. Gen.Acts Ala. 
1935, p. 566, § 372; Code Ala.1923, § 
~8874.—U. S. v. State of Alabama, 61 
 §.Ct. 1011, 3138 U.S. 274, 85 L.Ed. —. 


The United States, taking convey- 
ances of land on and after Getover a 
1936, was not entitled to decree de- 
¢claring invalidity of lien for state and 
county taxes for 1937 and enjoining 
state from asserting claim in land ad- 
verse to United States or to its suc- 
eessors in title, where Alabama statute 
ereating, as of October 1, liens for 
taxes assessed for ensuing year and 
making liens effective as against sub- 
sequent purchasers did not contravene 


Constitution of United States. Gen. 
Acts Ala.1935, p. 566, § 372; Code 
Ala.19238, § 8874.—U. S. v. State of 
Alabama, 61 S.Ct. 1011, 318 U.S. 274, 


85 L.Ed. —. 


Under Alabama statute creating lien 
as of tax day, October 1, for taxes for 
ensuing year, tract conveyed to Unit- 
ed States on October 1, 1936, was sub- 
ject to lien for 1937 taxes. Gen.Acts 
Ala.1935, p. 566, § 3872: Code - Ala. 
1923, § 8874.—U. S. v. State of Ala- 
bama, 61 8.Ct. 1011, 313 U.S. 274, 85 
L.Ed. —. 
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D.C.Md. Under Maryland law when 
any property is sold by judicial sale 
in any form, all taxes on the property, 
regardless of whether they constitute 
liens or not, are entitled to general 
priority in payment over all other 
claims, secured or unsecured. Code Md. 
1939, art. 81, § 150.—In re Beardsley, 
$38 F.Supp. 799, 

Fila. The lien for unpaid delinquent 
municipal taxes and the lien for unpaid 
delinquent state and county taxes were 
of equal dignity when both liens ex- 
isted, but when one of the liens was 
extinguished and a new and independ- 
ent title accrued under a master’s deed, 
there remained but one of the_liens 
which had theretofore existed, and that 
remaining lien, not having been an in- 
ferior lien, then became a paramount 
eae vy. City of Arcadia, 2 So. 


Neb. Where, on judicial sale to sat- 
isfy decree in which there was granted 
a first lien to holder of tax sale cer- 
tificate bought at public tax sale, and 
second lien in favor of city under pri- 
vate tax sale for subsequent paving 
taxes, sheriff accepted bid made in 
name of city clerk, as trustee for city, 
for amount sufficient to satisfy both 
decrees, but no part thereof was paid, 
and report of sale was presented to 
court for confirmation and decree of 
confirmation secured pro forma with- 
out court’s attention being called to the 
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fact that bid was not paid, and sher- 
iff’s deed was issued to bidder without 
consideration being satisfied, proceed- 
ings constituted a “constructive fraud” 
and were void, and liens were not sat- 
isfied nor barred.—Taxpayers League 
of Wayne County v. Wightman, 296 N. 
W. 886. 

Pa.Com.Pl. Under the Act of May 
16, 1923, P.L. 207, 53 P.S. § 2021 et 
seq., only such tax liens are dis- 
charged by a sheriff's sale as could be 
paid from the proceeds thereof, after 
first paying the costs of such sale, and 
this is so whether or not the taxes 
were submitted by any_taxing author- 
ity to the sheriff for collection, and re- 
gardless of the fact that the bid at 
the sheriff's sale was for taxes and 
costs.—Lackawanna County v. Jessick, 
40 D. & C. 389. 


Where, at a foreclosure sale against 
property jointly owned and separately 
assessed to the joint owners upon a 
bond and mortgage given by one own- 
er only, at a time when he owned the 
entire property, the purchaser bids 
“taxes and costs” and pays costs and 
the taxes assessed against the interest 
of the defendant in the proceeding, the 
sheriff not having been notified of de- 
linquent taxes assessed against the co- 
owner, the sale operates to discharge 
the lien only of such taxes ag could 
have been paid from the proceeds of 
the sale, to be determined in order of 
seniority, regardless of the owner 
against which they were assessed.— 
Lackawanna County v. Jessick, 40 D. 
& C. 389. 


Pa.Com.Pl. On a petition to strike 
off liens for certain real estate taxes, 
the record indicated: .that on Feb. 16, 
1940, an execution was issued on a 
judgment for $1434.51, and the prop- 
erty in question sold for $3000 to the 
petitioner on March 14, 1940; that in 
May, 1940, the tax collectors returned 
and filed with the County Treasurer 
a claim and lien for school, borough, 
institution, and county taxes; that all 
of said taxes were due and payable at 
and prior to the time of the sheriff's 
sale; and that the tax collectors did 
not file claims with the Sheriff prior 
to the sale. Held, that the petition 
must be sustained, and the tax liens 
stricken from the record.—Parthmore 
y. Albright, 50 Dauph. 396. 


A tax claim for unpaid taxes for a 
specified year is divested by a judicial 
sale subsequently held where the pur- 
chase price is sufficient to pay the 
costs of the sale and the taxes in ques- 
Honea narthmers v. Albright, 50 Dauph. 
396. 

Pa.Com.Pl. Sec. 31, Act 1923, P.L. 
207, 53 P.S. § 2051, provides that after 
judicial sale all tax claims shall be 
paid out of the proceeds, the oldest 
having priority, and that lien of a tax 
or municipal claim shall not be di- 
vested by any judicial sale of the prop- 
erty, as respects so much thereof as 
sale proceeds may be insufficient to 
discharge-—Luzerne County v. Jones, 
34 Luz.L.Reg.Rep. 200. 


Pa.Com.Pl. In view of the fact that 
the Act of May 16, 1923, P.L. 207, 53 
P.S. § 2021 et seq., does not preserve 
the lien for taxes where the proceeds 
of a judicial sale are sufficient to pay 
such claim in full, the lien becomes 
divested.—Home Owner’s Loan Corpo- 
ration v. Treasurer of Schuylkill Coun- 
ty, 7 Sch.Reg. 262, 10 Som. 176. 
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D.C.Md. In Maryland, taxes on real 
estate, but not on personal property, 
become a lien upon the property when 
due and so continue until paid, and 
are also a _ personal liability of the 
owner in whose name the property is 
assessed on the tax rolls on the date 
of finality. Code Md.1939, art. 81, §§ 
2(20), 72, 154.—Supplee v. Magruder, 
36 F.Supp. 722. 

Ill. The purpose of statute is to 
make taxes a lien superior to all other 
liens without regard to priority in 
pout of time, and to continue such 
ien without limitation of time until 
taxes are paid or lien discharged by 
foreclosure as provided by law. Smith- 


‘Hurd Stats. ¢. 


ey iss Rie St gt 2. 
120 f 69) French 
Toman, 31 N.B.2a $01, 375 Dl. 389. 

Minn, The inception, continued ex- 
istence and duration of lien for rail- 
road gross earnings taxes are entirely 
statutory. Mason’s Minn.St.1927, §- 
2233 et seq.—State v. Chicago, M., St. 
P. & P. BR. Co., 299 N.W. 212. ’ 

Mont. The government’s lien against 
land for taxes is a perpetual lien 
against which no statute of limitations 
ean successfully be interposed. Rev. 
Codes 1935, §§ 2152, 2154.—Swingley 
v. Riechoff, 112 P.2d 1075. 

Wyo. Generally, taxes are not a lien 
unless made so by Constitution or 
statute, and tax liens exist only as 
Jong as the statute provides.—Board 
of Com’rs of Big Horn County v. 


5 


Seine Canal Drainage Dist., 108 P.2d 
. § 1213 
Ariz. Under statute regarding tax 


lien and enforcement thereof, taxing of- 
ficers have no right nor authority to 
arbitrarily limit personal property tax 
lien to any particular piece of real es- 
tate, and cannot release from tax lien 
any of the real estate against which it 
has attached until taxes, penalties, 
charges and interest are paid or prop- 
erty has finally vested in purchaser un- 
der tax sale. Code 1939, §§ 73-506, 73- 
804, 73-806.—Maricopa County v. Ari- 
zona Tractor & Equipment Co., 109 P. 
2d 618. 

The striking off of property to state 
for taxes releases that particular piece 
of real estate from lien of taxes, if it is 
not redeemed, and the title finally vests 
in state, but it has no effect upon any 
tax lien, whether for real or personal 
property taxes, on other pieces of real 
estate belonging to the same owner. 
Code 1939, §§ 73-506, 73-804, 73-806.— 
Maricopa County v. Arizona Tractor & 
Equipment Co., 109 P.2d 618. 

Under statute regarding tax lien and 
enforcement thereof, sale of one par- 
ticular piece of real estate divests tax 
lien of state so far as that property is 
concerned, when title thereto finally 
vests in the purchaser, be it the state 
or another, but it does not affect the 
tax lien of the state on other pieces of 
property not included in the sale. 
Code 1939, §§ 73-506, 73-804, 73-806.— 
Maricopa County v. Arizona Tractor & 
Equipment Co., 109 P.2d 618. 


The only thing that can release per- 
sonal property tax lien on real property 
is a sale thereof which includes the 
entire amount of personal property 
taxes due or an actual payment of all 
the personal propert taxes to the 
state. Code 1939, §§ 73-506, 73-804, 73- 
806.—Maricopa County vy. Arizona Trac- 
tor & Equipment Co., 109 P.2d 618. 


Under statute regarding tax liens and 
enforcement thereof, where tax debtor 
owning several separate parcels of real 
estate in county was indebted to state 
and county for $6,968.40 for personal 
property taxes, the striking off of one 
lot to state at tax sale for an amount 
equally the real property tax against 
the lot and all delinquent personal 
property taxes did not release tax debt- 
or’s other real estate from tax lien of 
personal property taxes. Code 1939, §§ 
73-506, 73-804, 73-806.—Maricopa Coun- 
ty v. Arizona Tractor & Equipment Co., 
109 P.2d 618. 

Ill. The foreclosure in equity of a 
tax lien extinguishes it, discharges the 
premises therefrom, and _ purchaser 
takes property free from a lien for un- 
paid portion of amount due, and even 
the failure of purchaser to take a deed 
after redemption period has expired 
does not reinstate the lien. Smith- 
Hurd Stats. c. 77, § 18; c¢. 120, § 697; 
Smith-Hurd Stats.Const. art. 9, § 5.— 
French v, Toman, 31 N.H.2d 801, 375 
Til. 389. 

The words ‘until paid’ within stat- 
ute providing that taxes on realty, 
together with penalties, interests and 
costs, shall be a prior lien on realty 
superior to all other liens from ist 
day of April in the year in which 
taxes are levied ‘until the same are 
paid’, refer not only to a payment of 
full amount of taxes, but include the 
amount paid at a foreclosure sale in 


~$t.1929, § 77—203.—Coffin v. Old Line 


penses, and interest and only remedy 
to question such determination was 
appeal from that portion of decree.— 
Hurt v. Edwards, 148 S.W.2d 542. 
Neb. The lien for taxes is not satis- 
fied by a statutory sale of the property 
for it, nor by payment of prior or sub- 
sequent levies by the purchaser, but 
rather such a sale only operates to 
transfer lien to the purchaser. Comp. 


Life Ins. Co., 295 N.W. 884. 

Pa.Com.Pl. Where real estate has 
been sold for an amount sufficient to 
pay a certain prior tax lien which, 
however, had not been placed in hands 
of the Sheriff, and the proceeds of the 
sale were used to pay subsequent liens. 
Held, that failure to place the prior tax 
lien with the Sheriff in due time dis- 
charges such lien.—Scranton Poor Dist. 
v. Goodman, 42 Lack.Jur. 66. 

§ 1224 

Mass. Prompt payment of taxes be- 
ing necessary for orderly functioning 
of government, a citizen contending 
that assessment of his property is ex- 
cessive has no right, superior to de- 
mand for payment of taxes, to with- 
hold entire tax until he can secure ad- 
judication of amount due.—Old Colony 


R. Co. v. Assessors of Boston, 35 N.E. - 


2d 246, 309 Mass. 439. 

Pa.Super. Every ownér of realty 
holds it subject to the paramount sov- 
ereign power of the commonwealth to 
subject it to the burden of taxes and 
if need be to enforce collection thereof 
by sale of land, and an owner is pow- 
erless to divest his land of tax burden 
except by payment of taxes.—Day v. 
Ostergard, 21 A.2d 586. 

Tex.Civ.App. It is mortgagee’s duty 
to pay mortgage recording tax, though 
statute imposing such tax makes no 
specific provision as to who shall pay 
it. Wernon’s Ann.Civ.St. art. 7047e— 
City of Abilene v. Fryar, 143 8.W.2d 
654 


Tex.Civ.App. Where sewerage com- 
pany sold plant to city on September 
12, 1936, and directors distributed com- 
pany’s assets pro rata among stock- 
holders without paying 1936 city, coun- 
ty and state taxes, directors having di- 
verted company’s assets from payment 
of taxes, would be personally liable to 
extent of assets thus lost to creditors. 
Vernon’s Ann.Ciy.St. art. 1388.—Joy v. 
City of Terrell, 143 S.W.2d 704, error 
dismissed, judgment correct. 

§ 1225 

Mass. Where heirs of named decedent 
were jointly assessed for realty, serv- 
ice of demand was required to be on 
only one of heirs under express terms 
of statute. G.L.(Ter.Ed.) c. 60, § 16, 
ag amended.—Town of Franklin v. Met- 
calfe, 30 N.H.2d 262. 

Pa.Super. Though the notice re- 
quired by statute to be given to a tax- 
payer’s employer in order to collect 
out of taxpayer’s unpaid commissions 
or earnings per capita or. occupation 
taxes, needs no particular form of 
words, the notice should be sufficiently 
clear and definite to enable the em- 
ployer to examine and investigate the 
claim and determine whether it is cor- 


rect. 72 P.S. § 5544.1(c).—Martin vy. 
Danko, 18 A.2d 324, 143 Pa.Super. 
106. 

§ 1226 


Ala. Lienholders may purchase at 
tax sales or they may pay the taxes 
and acquire the right to enforce state 
liens, or they may redeem from tax 
sales to protect their interests—Down- 
ing v. City of Russellville, 3 So0.2d 34. 

R.I. Under Rhode Island Unemploy- 
ment Compensation Act, employees are 
divested of their rights of property 
in their contributions to unemployment 
compensation fund deducted by em- 
ployer from their wages, and employer 
holds title to such contributiens as 
“trustee” for the state until’ such eon- 


tributions are actually paid over by 


asthe Wc iho Pee. 
“employer to the compensation fund. 
Gen.Laws 1938, ¢. 284.—Rivard y. Bijou 
_ Furniture Co., 21 aed 563. 
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C.C.A.Pa. The owner of mortgaged 
property, including a national bank, 
is liable personally to a mortgagee for 
tax arrearages paid by the mortgagee. 
—Stephens v. Reed, 121 F.2d. 696. 

Cal.Super. person involuntarily 
paying taxes for which another person 
is legally or equitably bound may re- 
cover amount paid from latter.—Brandt- 
jen & Kluge v. Fincher; 111 P.2d 979. 

In order to entitle one who involun- 
tarily pays taxes for which another is 
legally or equitably bound, to recover 
from latter, it is not necessary that he 
pay tax under duress of person or prop- 
erty, or by compulsion of legal proce- 
dure, but it is sufficient if he does so to 
relieve himself from legal liability for 
tax paid.—Brandtjen & Kluge v. Finch- 
er, 111 P.2d 979. 

Where one involuntarily pays taxes, 
for which another is legally or equita- 
bly bound, the liability of one who is 
legally or equitably bound to pay tax 
to one who has paid tax is not upon 
the tax, but is implied by law, and is 
similar in such respect to liability of a 
principal to a surety who has paid debt 
of the principal.—Brandtjen & Kluge v. 
Fincher, 111 P.2d 979. 

La. The purpose of provision in 
statute that payment made by a per- 
son other than tax debtor shall not 
be construed of held to be a payment 
or satisfaction of tax is merely to 
make it certain that the outsider who 
pays the tax does not thereby extin- 
guish the obligation of the tax debtor 
but acquires from tax collector the 
same security and the same remedies 
which the state has to collect tax. 
Act No. 170 of 1898, § 89, as amended 
by Act No. 228 of 1932, § 2.—First 
Federal Savings & Loan Ass’n_ of 
Shreveport v. Blanchard, 197 So. 280, 
195 La. 697, annulling 197 So. 277. 

La.App. Where instrument provided 
that, if purchaser of land failed to pay 
taxes, vendor should pay them, and 
that property was specially mortgaged 
to secure reimbursement, and vendor 
paid taxes for 1931 and obtained cer- 
tificates of subrogation from proper 
taxing officials, such taxes were not 
actually paid and extinguished as par- 
ties contemplated in mortgage act, and 
prescriptive period of three years ap- 
plied to claim for reimbursement. Act 
No. 26 of 1886, § 1; Const.1921, art. 
19, § 19; Act No. 170 of 1898, § 89, 
as amended by Act No. 228 of 1932, § 
2; Civ.Code, art. 2161.—First Federal 
Savings & Loan Ass’n of Shreveport v. 
Blanchard, 197 So. 277, annulled 197 
So. 280, 195 La. 697. 

Vendor, paying 1931 taxes and ob- 
taining certificates of subrogation and 
assignment, acquired no right to im- 
pose personal liability on tax debtor 
after prescriptive period elapsed, since 
the assignors themselves had none, 
since liability for taxes on immovables 
is in rem only. ‘Act No. 26 of 1886, 
$ elie Const lo2tieart: 0 10mg aio) eA ct 
No. 170 of 1898, § 89, as amended by 
Act No. 228 of 1932, § 2.—First Fed- 
eral Savings & Loun Ass’n of Shreve- 
port v. Blanchard, 197 So. 277, an- 
nulled 197 So. 280, 195 La. 697. 

N.Y. The obligation of realty com- 
pany owning country estate to reim- 
burse bankrupt corporation paying 
taxes, insurance and maintenance ex- 
penses of estate on direction of bank- 
rupt corporation’s sole stockholders, 
who also owned two-thirds of stock 
of realty company, must be determined 
as of the time the pay eots for taxes, 
insurance and maintenance expenses 
were made.—Chinnery v. Kennosset 
Realty Co., 36 N.H.2d 97, 286° N.Y. 
167, reversing 23 N.Y.S.2d_ 839, 260 
App.Diy. 911, appeal denied 24 N.Y. 
S.2d 992, 260 App.Div. 1006. 

The request of trust company, to 
which bankrupt corporation and its 
sole stockholders were indebted, and 
to which had been pledged as security 
for such indebtedness the stock of 
realty company owning country estate, 
that bankrupt corporation pay taxes 
and insurance due on country estate, 


making request was not officer of real- 
ty company and was not authorize 
realty company to make such re 
on behalf of realty company. 


nery v. Kennosset Realty Co., 36_ 
H.2d_ 97, 286 N.Y. 167, reversing 
N.Y.8S.2d 839, 260 App.Div. 911, a 


peal denied 24 N.Y.S.2d 992, 260 Ap 
Div. 1006. in es 
A bankrupt corporation paying t 
insurance and maintenance exp 
of country estate belonging to realty 
company, at direction of bankrupt ¢ 
poration’s officers and sole stock “2 
ers owning two-thirds of realty com-— 
pany’s stock, was a mere ee 
and realty company was not obliea 
to reimburse bankrupt corporation, 
where there was no expectation 
officers and sole stockholders direct 
corporation to make such payme 
that realty company would zelmba, 
bankrupt corporation, and officers ar 
sole stockholders had no authority | 
behalf of realty company to req 
that bankrupt corporation make suc 


payments.—Chinnery Vv. Kennos 
Realty Co., 36 N.H.2d 97, 286 
167, reversing 23 N.Y.S.2d 839, — 


App.Div. 911, appeal denied 24 N.} 
2d 992, 260 App.Div. 1006. 

N.Y.Sup. Where owner of mortg: 
premises accepted the property s 
ject to taxes and paid those taxes, 07 
er could not claim the right of * 
rogation” on account of the paymen 
since the payment was not made t 
protect the lien of the mortgage ; 
Emigrant Industrial Sav. Bank y. : 
gum, 25 N.Y.S.2d 370, affirmed 25 N.Y. 
S.2d 414. " bs. } 
That an employee in office 
attorneys who conducted foreclos 
proceedings for building and loan 
sociation made an _ affidavit, as 
quired by court rule, in connection 
with proceedings that a corporation — 
was owner of mortgaged realty, w 
immaterial to right of association te 
thereafter recover from person who 
had owned realty before conveying it 
to corporation for amounts paid by as- 
sociation to discharge taxes levied — 
against realty after conveyance to cor- — 
poration, where corporate entity was 
to be disregarded in determining such 
person’s liability for taxes.—Great Oak 
Building & Loan Ass’n v. Rosenheim, 
LOVAL2GS95, 841) Pareto, 


_ Pa.Super. _ Where notice that obliga- 
tion to pay interest on bond, issued Dyas 
individual and payable to bearer, had 
been assumed by corporation and that — 
bond should not be returned for per- 
sonal property tax purposes was print- — 
ed on face of bond, bondholder, who — 
had for 12 years cashed interest cou- — 
pons without objecting to deduction of 
corporate loans tax, had received suf- — 
ficient notice as required by statute to 
protect him against double taxation, 
and could not recover from corpora- 
tion sums thus deducted for taxes on 
theory that notice was so _ deceptive 9 
because not signed as to render deduc- 
tions illegal. 72 P.S. §§ 3250—10, 2121, 
4821.—Joy v. Fifteenth & Chestnut Ne 
pony. Co., 18 A.2d 461, 144 Pa.Super. 
9 : 


ee 
is 


» 


Where notice, that corporation had 
assumed obligation to pay interest on 
unregistered bond issued by individual , 
and payable to bearer and that bond 
should therefore not be returned by 
holder for personal property tax im- 
pesed by state, was printed on face of 

ond, thereby giving bondholder con- 
tinual notice thereof, corporation was 
not liable to bondholder for sums de- 
ducted from interest payments for cor- 
porate loan tax on theory of alleged il- 
legality of deductions because of fail- 
ure to give written notice to each in; 
dividual bondholder before the first of 
October of each year. 72 P.S. §§ 3250— 
10, 2121, 4821.—Joy v. Fifteenth & 
Chestnut Realty Co., 18 A.2d 461, 144 
Pa.Super. 23. 

Pa.Com.Pl. A mortgagee in_ posses- 
sion, who has been subrogated to the 
rights of the municipality upon pay- 


“a 


paid ‘ 
 § 1297 
- ment of delinquent taxes assessed 
a against the mortgaged premises, of 
-. which certain individuals as trustees 
were registered owners, may maintain 
an action to recover the taxes against 
the trustees in their individual capaci- 
ty, but the trustees’ liability is limited 
to the value of the trust estate.—Girard 
Prust Co. v. David, 40 D. & C. 239. 
Tex. The provision of the Unem- 
ployment Compensation Act requiring 
subcontractor not taxed to reimburse 
contractor for taxes paid on account of 
wages of employees of subcontractor 
became a part of subcontractor’s con- 
tract with contractor, and hence sub- 
contractor contracted to make such re- 
- jmbursement. Vernon’s Ann.Ciy.St. art. 
 15221b—17(e).—Friedman vy. American 
: eorety Co. of New York, 151 S.W.2d 


Tex.Civ.App. A bank which obtain- 
property, which constituted the 
bank’s security, in satisfaction of in- 
debtedness and paid taxes in good 
1ith and under color of title, was en- 
titled to be reimbursed for taxes paid. 
Davis v. First Nat. Bank of Waco, 
145 S.W.2d 707, error granted. 
_ Wash. A mere stranger to the title 
to realty cannot invest himself with 
enforceable legal rights against the 


eo) 


valid subsisting interest in realty or 
en thereon, y providing for en- 
forcement of equitable lien for amounts 

paid. Rem.Rey.Stat. §§ 11261, 
linea v. Chapman, 104 


The statutes authorizing persons 
having interest in realty to compel 
- county to segregate tax are merely 
_ “directory” or permissive, and do not 
compel such persons to comply with 
its provisions rather than paying tax- 
es and recovering share thereof from 
owners of other interests. Rem.Rey. 
Stat. § 11264.—Olson v. Chapman, 104 


ie § 1228 

C.C.A.Pa. A mortgagee who pays 
taxes is entitled to be subrogated to 
position of the taxing authority in 
- order to obtain reimbursement for 
what mortgagee has thus paid in dis- 
eharge of the owner’s liability, since 
taxes are a personal obligation of the 
property owner.—Stephens vy. Reed, 121 
F.2d 696. 
Mortgages, under their right to be 
- subrogated to position of taxing au- 
 thorities in order to obtain reimburse- 
ment for what mortgagee had paid in 
- discharge of owner’s liability for taxes, 
_ were entitled to rely upon state of ree- 
ord and its registration in ascertaining 
person liable for tax on Pennsylvania 
eer. ven bons v. Reed, 121'F.2d 


Ariz. As purehasers of insolvent 
3 bank’s assets at public sale by super- 
. intendent of banks could not connect 

themselves with title to, or show that 

they obtained legal or equitable inter- 

est in, town lots conveyed to bank in 

trust for deceased former owners’ es- 

tates or heir, Supreme Court cannot 

enforce lien thereon for sum paid by 

such purchasers for taxes on property 

and redemption of tax certificates, nor 

decline to affirm judgment, quieting 

y title of person to whose grantor de- 

cedents’ heir conveyed lots, until pay- 

ment of such sum to purchasers.— 
Shumway v. Earley, 106 P.2d 194. 

Mont. A mortgagee who paid taxes 

ioe on mortgaged land acquired, as Subro- 

gee of county and state as to lien 

against land, all rights of county and 

state, except right to impose penalties 

for delinquency. Rev.Codes 1935, §§ 

2152, 2154.—Swingley v. Riechoff, 112 
i? P.2d 1075. 

Where mortgagee paid taxes on mort- 
gaged land, but failed to seek enforce- 
ment of mortgage lien until it was 
barred by limitations, mortgagee ac- 
quired by way of subrogation all rights 
of county and state, and statute of limi- 
tations could not be interposed as a bar 
to reimbursement of mortgagee by 
mortgagor seeking decree quieting title 
to land involved. Rey.Codes 1935, §§ 


2152, 2154.—Swingley v. Riechoff, 112 
P20 OTS: i 

Neb. The lien for taxes is not satis- 
fied by a statutory sale of the property 
for it, nor by payment of prior or sub- 
sequent levies by the purchaser, but 
rather such a sale only operates to 
transfer lien to the purchaser. Comp. 
S$t.1929, § 77-203.—Coffin vy. Old Line 
Life Ins. Co., 295 N.W. 884. 

N.Y. Where holders of first and sec- 
ond mortgages on decedent’s land on 
which both city of Buffalo and county 
of Hrie had acquired tax certificates at 
tax sales prior to decedent’s death dis- 
charged their mortgages in order that 
clear title might be conveyed by ad- 
ministrator to purchaser, and city and 
county tax certificates were cancelled 
upon administrator’s making payment 
to city and county from purchase price 
received, order of surrogate directing 
that mortgagees be subrogated, as their 
interests might appear, to, all rights of 
priority which city and county might 
have with reference to taxes which be- 
came liens on premises prior to de- 
cedent’s death was erroneous, since in 
view of recited facts there was nothing 
to which mortgagees could be subro- 
gated.—In. re Ueck’s Hstate, 35 N.W.2d 
624, 286 N.Y. 1, reversing 22 N.Y.S.2d 
740, 260 App.Div. 369. 

The sale of tax liens upon real es- 
tate of owner is permitted only when 
Legisiature grants such power in ex- 
press terms. Tax Law, § 150 et seq.— 
In re Ueck’s Estate, 35 N.H.2d 624, 286 
N.Y. 1, reversing 22 N.Y.S.2d 740, 260 
App.Div. 369. 

Tex.Civ.App. Where deed absolute 
on its face was a mortgage and gran- 
tee paid off delinquent taxes, grantee 
might be subrogated to the tax lien. 
—Leonard yv. Smith, 148 S.W.2d 259. 

Wash. A mere stranger to the title 
to realty cannot invest himself with 
enforceable legal rights against the 
land or its owner by the voluntary 
payment of taxes against it, but the 
common law offers protection to him 
who pays taxes in order: to protect 
a valid subsisting interest in realty 
or lien thereon, by providing for en- 
foreement of equitable lien for amounts 
so paid. Rem.Rey.Stat. §§ 11261, 
11263, 11264.—Olson v. Chapman, 104 
P.2d 344. 

The statute of limitations does not 
run against the tax lien of one sub- 
rogated to the rights and lien of the 
county and state by virtue of pay- 
ment of taxes. Rem.Rev.Stat. § 11265. 
—Olson v. Chapman, 104 P.2d 344. 

The equitable lien theory of recovery 
of taxes paid on realty is wholly in- 
dependent of the relief provided for 
by statute. Rem.Rev.Stat. §§ 11261, 
Cy Mae or vy. Chapman, 104 P.2d 

The statutes providing for lien for 
taxes paid are neither declaratory of 
common law nor exclusive of the com- 


mon law. Rem.Rev.Stat. §§ 11261, 

AE sie v. Chapman, 104 P.2d 
i § 1229 

Pa.Super. The principal object of 


statutory requirement that, when cor- 
poration becomes liable for tax upon 
any evidence of indebtedness by it as- 
sumed, or on which it shall pay inter- 
est, corporation shall give notice in 
writing to any person who may at 
such time be liable for the payment of 
personal property tax upon such evi- 
dence of indebtedness, is to protect the 


bondholder from the possibility of 
double taxation. 72 P.S. §§ 2121, 3244, 
3250—10, 4821.—Joy v. Fifteenth & 


Chestnut Realty Co., 18 A.2d 461, 144 
Pa.Super. 23. 

Where bonds are issued by a Penn- 
sylvania corporation, or, although is- 
sued by an individual, are assumed by 
such corporation or the interest there- 
on paid by such corporation, such eyi- 
dences of indebtedness are subject to 
the corporate loans tax, which igs a 
tax on the individual bondholders, in 
the levy and collection of which the 
corporation is the agent of the state. 
72 PS. §§ 2121, 3250—10.—Joy v. 
Fifteenth & Chestnut Realty Co., 18 
A.2d 461,144 Pa.Super, 23. 

Where notice that obligation to pay 


sumed by corporation and that bond 


‘rower. 


y : , issued by 
and payable to bearer, had been as- 
should not be returned for personal 
property tax purposes was printed on 
face of bond, bondholder, who had for 
12 years cashed interest coupons with- 
out objecting to deduction of corporate 
loans tax, had received sufficient notice 
as required by statute to protect him 
against double taxation, and could not 
recover from corporation sums thus 
deducted for taxes on theory that no- 
tice was so deceptive because not 
signed as to render deductions illegal. 
72 P.S. §§ 3250—10, 2121, 4821—Joy 
v. Fifteenth & Chestnut Realty Co., 18 
A.2d 461, 144 Pa.Super. 23. 

Where notice, that corporation had 
assumed obligation to pay interest on 
unregistered bond issued by individual 
and payable to bearer and that bond 
should therefore not be returned by 
holder for personal property tax im- 
posed by state, was printed on face of 
bond, thereby giving bondholder con- 
tinual notice thereof, corporation was 
not liable to bondholder for sums de- 
ducted from interest payments for cor- 
porate loan tax on theory of alleged 
illegality of deductions because of fail- 
ure to give written notice to each in- 
dividual bondholder before the first of 
October of each year. 72 P.S. §§ 3250— 
10, 2121, 4821.—Joy v. Fifteenth & 
Chestnut Realty Co., 18 A.2d 461, 144 
Pa.Super. 23. 

§ 1230 


La. Though tax on shares of bank 
stock is placed on shareholders, the 
bank is the agency or instrumentality 
through which the tax is _ collected, 
and its obligation or duty is to pay 
taxes out of shareholders’ funds or 
property in its possession. Act No. 
170 of 1898; Act No. 14 of 1917, Ex. 
Sess., as amended by Act No. 6 of 
1934.—Flournoy vy. First Nat. Bank of 
Shreveport, 3 So.2d 244, 197 La. 1067. 

Ohio. Where a federal savings and 
loan association made a loan secured 
by a construction mortgage and, after 
receiving back the check for the pro- 
ceeds of the loan from the borrower 
properly endorsed by him, placed the 
amount thereof to the creditor of a 
“due-borrowers account” for which a 
so-called breakdown was kept showing 
the various. transactions with the 
amounts paid or payable to each bor- 
rower, the credits in the due-borrowers 
account are ‘‘general deposits for a 
specific purpose,’ and taxable as such, 
and though the association is an ‘“‘in- 
strumentality of federal government” 
it could assume liability of the bor- 
Gen.Code §§ 5324, 5328-1, 5406, 
5411-1, 5411-2, 5412, 5638, 5673-2.— 
Merchants & Mechanics Federal Say- 
ings & Loan Ass’n of Springfield y, 
By aEh, 85 N.H,2d 831, 188 Ohio St, 


§ 1234 

D.C.Md. Real estate taxes imposed 
by the State of Maryland and by Balti- 
more City become due and payable on 
January 1 of each year for that ecur- 
rent year, although the city taxes are 
not in default for nonpayment until 
July ist, and the state taxes become 
in default if not paid by January 1 
of the succeeding year. ode Md.1939, 


art. 81, 74.—Supplee vy. Magruder, 
386 F.Supp. 722. 
Pa.Super. All taxes become due and 


payable from the moment that those 
having authority to levy them take the 
necessary action to do so.—Martin vy. 
Danko, 18 A.2d 324, 143 Pa.Super. 106. 

Pa.Com.Pl. Where the period of re- 
demption following a treasurer’s tax 
sale has expired, the County Treasurer 
has no authority to accept the delin- 
quent taxes from the owner, or one 
claiming under him.—Forsyth v. Cross- 
land, 3 Fay.L.J. 259. 

§ 1236 

N.M. Where taxpayer inquired for 
the amount of taxes he owed upon 
property, he was inquiring of all taxes 
due and delinquent without the dis- 
tinction that some delinquency was 
represented by unassigned certificates 
of sale in the hands of the county 
treasurer.—Kershner y. Sganzini, 113 
P.2d 576, 45 N.M. 195, 184-A.L.R. 1290. 


Es. 


4g 


nt t rely upon * 


nd acts ae the county 
surer, eR erchies y. Sganzini, 113 
576, 45 N.M. 195, 184 A.L.R. 1290. 
aay A tender of taxes wrongfully 
refused is equivalent to payment where 
the tender is kept good, and the result 
of such a tender and refusal is that it 
prevents interest or penalties from 
thereafter accruing on the amount ten- 
dered, and renders a subsequent tax 
sale illegal if the amount tendered be 
included therein.—Tondre vy. Garcia, 
116 P.2d 584, 45 N.M. 433. 
Tex.Civ.App. Generally, 


where a 


property owner in good faith applies to. 


proper officer for purpose of paying his 

taxes, and such payment is frustrated 

by mistake, negligence or other fault 

of officer, the attempt to pay is equiva- 

lent to actual ‘‘Spayment’’.—Wixom vy. 

Bowers, 152 S.W.2d sues error refused. 
2: 


§ 1 

Cal. Whatever payment the original 
owner of property deeded to state for 
unpaid taxes makes to tax collector in 
course of a purported sale must be 
regarded as a “payment” of taxes and 
cannot effectuate an actual sale which 
would convey title to him. Pol.Code, §§ 
3817, 3834.20-3834.25.—Garvey v. By- 
ram, 115 P.2d 501, prior opinion 106 
Pendens. 

One under moral or legal obligation 
to pay taxes cannot become purchaser 
at tax sale, and if he permits the prop- 
erty to be sold and buys it in, either 
in person or indirectly through agen- 
ey of another, he does not thereby ac- 
quire any right or title, but his pur- 
chase is deemed one mode of paying 
taxes. Pol.Code, §§ 3817, 3834.20- 
3834.25.—Garvey v. Byram, 5a Pl2d 
501, prior opinion 106 P.2d 623. 

Il, The General Assenbly has the 
power to provide the medium in which 
taxes shall be paid. Smith-Hurd Stats. 
ce. 120, 672.—People ex rel, Swart- 
child & Co. .v. Carter, 35 N.E.2d 64, 376 
Ill. 590. 

N.C. Hospital which was a nonprofit, 
henevolent and charitable corporation 
controlled by a self-perpetuating board 
of trustees named by the corporators, 
was a ‘‘private hospital’ as _ distin- 
guished from a “public hospital’ in the 
sense of one supported, maintained, and 
controlled by public authority, within 
statute providing that private hospitals 
shall not be exempt from property and 

other taxes but allowing claims for 
ndewives rendered indigent patients to 
be credited against taxes. Pub.Laws 
1939, ec. 310, § 602(a).— Piedmont Memo- 
rial Hospital v. Guilford County, 12 
$.E:2d 265, 218-N.C. 673. 

Pa.Com.Pl. On a petition -by the 
owners of a property to show cause 
why a tax lien should not be stricken 
from the record, the pleadings indi- 
eated: that on Feb. 28, 1938, the 
property owners gave to the wife of the 
tax collector, $11.60 in cash, and a 
check for $55 of a third party to the 
order of one of the property owners 
and endorsed by him, whereupon the 
tax collector’s wife gave tax receipts 
for $66.60; that on March 3, 1933, the 
eheck was endorsed and deposited by 
the tax collector in his account in a 
trust company; that on the next day, 
March 4, 1933, the banking institution 
on which the check was drawn was 
closed, and thereafter placed upon a 
restricted basis; that the trust com- 
pany thereupon returned the check to 
the tax collector who paid the amount 
thereof to the trust company; that 
the tax collector promptly notified the 
defendant, offered to return the check 
and requested him to return the tax 
receipts; and that on April 30, 1938, 
a tax lien was filed. Held, that the tax 
eollector’s receiving the check did not 
amount to payment of the tax, and 


that, therefore, the lien will not be 
stricken from the record.—Paxtang 
Borough School Dist. v. Martin, 50 
Dauph. 240. 


At common law, a tax collector was 
not authorized to receive checks in pay- 
ment of taxes.—Paxtang Borough 
School Dist. v. Martin, 50 Dauph. 240. 

The ordinary rule requiring the 
prompt presentation of checks for pay- 
ment does not apply to officers charged 


-Code 1928, 


h polisetine taxes.—Paxtang 
our School Dist. v. Martin, 50 i a 


yes Where taxpayer, in barike 
tender of part of taxes claimed by 
county to be due, did not require the 
county to admit that the amount ten- 
dered was the full debt and it was 
stipulated that amount tendered was 
accepted without prejudice to rights of 
either party, tenders were ‘“uncondi- 
tional tenders” which would stop the 
running of any penalty for nonpay- 
ment of the amount tendered unless 
the county was prohibited from accept- 
ing tenders. Laws 1933. ¢, 60, amend- 
ing Rev.Code 1928, § 3094.— Peterson 
v. Central Arizona Light & Power Co., 
107 P.2d 205. 

Under proviso of statute authorizing 
taxpayer to pay any portion of each 
semiannual inotalinent of taxes in an 
amount not less than $5 or ten per cent. 
of any installment due and that, if 
any part of the installment remains un- 
paid at the date of delinquency, delin- 
quency relates only to amount remain- 
ing unpaid, taxpayer may pay not less 
than 10 per cent. of any installment 
due without reference to his reasons 
for wishing to make such partial pay- 
ments, and county treasurer is re- 
quired to accept such payment and 
eredit it on amount of tax, and tax- 
payer cannot be assessed for penalties 
on amount of tax partially paid not- 
withstanding that taxpayer in making 
payment does not admit validity of 
tax. Laws 1933, ce. 60, amending Rev. 
§ 3094.—Peterson v. Central 
See Light & Power Co., 107 P.2d 


Under statute authorizing taxpayer 
to pay any portion of each semi-annual 
installment of taxes in amount not less 
than $5 or one-tenth of installment due, 
where taxpayer tendered without preju- 
dice a sum in excess of one-tenth of 
the installment due, it was the duty of 
the county treasurer to accept tenders 
and taxpayer could not be penalized for 
treasurer’s failure to do so. Laws 
1933, c. 60, amending Rev.Code 1928, 
§ 3094.—Peterson Central Arizona 
Light & Power Co., 107 P.2d 205. 

N.M. County treasurer’s refusal to 
accept taxpayers’ tenders of state and 
county taxes without payment by tax- 
payers at the same time of conservan- 
cy district assessments, was unlawful, 
notwithstanding the provision of the 
Conservancy Act that assessments shall 
become due at the same time that state 
and county taxes are due, and shall 
be collected at the same time and in 
the same manner that state and coun- 
ty taxes are collectible, since such 
provision does not require that both 
conservancy assessments and _ general 
taxes must both be paid simultaneous- 
ly. Comp.St.1929, § 30-514(5).—Ton- 
dre y. Garcia, 116 P.2d 584, 45 N.M. 
433. 

N.D. A county treasurer, after entry 
of a personal property tax lien against 
realty, has no authority to accept pay- 
ment of taxes on realty against which 
such entry has been made, without 
making collection of the personal prop- 
erty tax lien. Laws 1929, ¢. 242, 
1(d, e).—Home Owners’ Loan Corpo- 
ration v. Wright, 299 N.W. 860. 


§ 1249 

Ariz. The phrase ‘subsequent taxes” 
as used in statute making it county 
treasurer’s duty when holder of a tax 
certificate desires to pay any ‘“subse- 
quent taxes’ to endorse on amount of 
such ‘“‘subsequent taxes’ paid, means 
the same as that phrase in statute mak- 
ing it county treasurer’s duty when 
property is sold to the state, to sell 
and assign certificate to any person 
who will pay him the whole amount 
then due under such certificate, includ- 
ing interest, penalties and charges, and 
in addition to pay whole amount of 
any “subsequent taxes’ assessed, and 
further sum of 50 cents for making 
each assignment. Laws 1931, ¢c. 103, 
§§ 30, 31.—Hill vy. Gila County, 107 
eo dal 

Tex.Civ.App. The statute requiring 
county tax collector to mail notices of 


delinduent ian sto. owners of da 
subject thereto and to furnish 
statements”, certified by him, wit 
erence to any particular land for 
ever purpose desired on demand of ar 
person, firm or corporation, imposes | i 
“mandatory” duty on such officer to 
sue certificates that there are no— deline 
quent taxes on holders’ lands. ‘Vert O ; 
Ann.Ciy.St. ri 7324; Vernon’s 5 
Const. art. § 14. — Nueces ‘County 
Currington, 5h S.W.2d 648, 
granted, 


§ 1251 i 
Ariz. The only tite ‘that can 
lease personal property tax lien o 
property is a sale thereof whic 
cludes the entire amount of pers 
property taxes due or an actual 
ment of all the personal property 
to the state. Code 1939, §§ 73-506. 
804, 73-806.—Maricopa ‘County V 
zona Tractor & Hquipment Co., 
2d 618. 
Ark. Where county clerk inf rmed 
owners of realty located in town 4 
the Tealty had ben Pestle bi and > 
vided into lots 5, 6, and 7, 
the realty had in fact been 
into lots 25 and 26, and owner: 
realty sent money to clerk in f 
of taxes due and clerk applied | t 
money for taxes on lots 5, and 7, 


“payment” of taxes due on 
25 and 26, and sale of lots 25 an 


1935, Act 119.—Holt v. Reaga 
S.W.2d 155. . 
La. <A tax sale of property on 
the taxes had already been pai 
nullity, not curable by the pre 
period provided by the consi 
one 1921, art. 10, § 11.—C) 
Storm Lumber Co. v. Board of 
for Atchafalaya Basin Levee D: 
So. 455, 196 La. 1039. ree 
Where taxes for the year 1909 
paid by the then owner on all o 
property owned by it in the pa 
sheriff's adjudication to the stat 
portion thereof erroneously assess 
the name of other parties not the 
owners thereof was void and 
acquired no ownership under such 
judication and could not transfer t 
property to levee district—Chapm: 
Storm Lumber Co. v. Board of 
for Atchafalaya Basin Levee — Dis 
200 So. 455, 196 La. 1039. 
Miss. Where it was 


on all of timber conveyed by a 
for year 1931 under an additional a 
sessment, a forfeited tax title of. 
land obtained by patent from state 
grantors did not vest in them any tim 
ber that belonged to grantees at time — 
of sale of land for taxes in 1932. —Over- 

by v. Burnham, 200 So. 591. : 


§ 1252 

Ky. Where notes sued on were list- 
ed for taxation during pendency of 
litigation, such listing complied with 
the statute providing that the failure 
to list a note or bond for taxation 
may be pleaded as a defense to an 
action thereon. Ky.St. § 4019a-13.— | 
Goff v. Charles, 143 S.W.2d 866, 284 a 
Ky. 64. 

N.Y.App.Div. An assignee of option 
to purchase realty, occupied by as- — 
signor as tenant, was not required 
to pay recording tax in order to main- 
tain action for specific performance © 
of option, as option was never in- 
tended.as security for unpaid portions 
of purchase price and right of pos- 
session given by option was merely 
incidental thereto and expired with 
termination of option on assignor’s de- 
fault or complete acceptance of op- 
tion, so that question whether such 
tax is due cannot be determined until 
option ripens into executory sale con- 
tract, . Tax Law, § 250. —Brookwood 
Parks v. Jackson, 26. N.Y.S.\2 delete 
261 App.Div. 410, reversing 21 N.Y.S. 


A transfer of stock unac- 
companied by documentary stock 
transfer stamps effectively vests fitle 
in transferee for purpose of fixing es- 


mee wey 1252 
tate tax of transferor, since statute 
: requiring stamps affects remedy and 
‘not the title. Tax Law, § 278.—In re 
Crump’s Ustate, 22 N.¥.S.2d 956, 175 
Mise. 191. 
In proceeding to fix estate tax, evi- 
: dence respecting a transfer of shares 
-— of stock by decedent should have been 
admitted notwithstanding no_ stoc 
_ transfer stamps had been affixed by 
~~ deceased at time of transfer, since 
' question was one of ownership and not 
of an attempt to enforce ownership by 
_ the transferee and the true issue was 
whether deceased at time of death 
owned the shares. Tax Law, § 278.— 
In re Crump’s state, 22 N.Y.S.2d 956. 
PPS) Misc. 191. } 
- Oki. A note, which had at all times 
been owned and held by non-resident 
 @orporations so that it had never ac- 
quired a taxable situs in Oklahoma, 
was not subject to the chose in ac- 
tion tax nor rendered inadmissible as 
evidence because of nonregistration and 
2 ‘nonpayment of such tax under statute 
making unregistered note of over eight 
- months’ duration on which chose in 
action tax has not been paid incom- 
re -petent evidence. 68 Okl.St.Ann. §§ 511, 
_ 516.—Mitchell v. Massey-Harris Co., 
Pett 3 P20) 594. 
g . Where note executed in Okla- 
- homa in 1937 was due in one year, 
was payable to payees living in Kan- 
sas, and was mailed to one of the 
idee and held in Kansas until short- 


, 
ae 

wel 
. 


no allegation and proof that note had 
been assessed for taxation in Okla- 
homa under the provisions of the in- 
_ tangible personal tax law, which is 
' applicable only to the year 1940 and 
subsequent years, since note did not 
acquire a taxable situs in Oklahoma 
under the,intangible personal tax law 
or the general tax laws, and since the 
intangible personal tax law was not 
applicable. 68 Okl1.St.Ann, 1501 et 


seq., and §§ 1504, 1505.—Shidler v. 
Ross, 113 P.2d 603. 
Tex.Civ.App. The statute requiring 


payment of stamp taxes on obligations 
filed for record does not vitiate note 
or chattel mortgage on which such 
tax is unpaid, but merely requires 
- ~-payment of such tax before mortgage 
or other instrument may be recorded. 
- Vernon’s Ann.Civ.St. art. 7047e— 
 Sehulze v. Light, 143 S.W.2da 200. 

In action on note and to foreclose 
chattel mortgage, failure of copies of 
- such instruments, attached to and made 
‘part of plaintiffs’ pleading, to show 
that required revenue stamps were at- 
tached thereto, was not error warrant- 
ing reversal of judgment for plaintiffs. 


-Vernon’s Ann.Civ.St. art. 7047e.— 
 Sehulze vy. Light, 143 S.W.2d 200. 
§ 1254 
Cal. A county, with tax system of 


which taxing functions of city and oth- 
er political entities have been consoli- 


P. dated, is empowered by statute, through 
x its board of supervisors and treasurer, 
to make tax refunds from moneys in 


his possession belonging to other enti- 


: ties, recoup from such entities, and de- 
fend actions for refunds. Pol.Code, § 
3804; Const. art. 11, § 6.—Los Angeles 
a County v. Superior Court in and for 
Los Angeles County, 112 P.2d 10, 17 
, Cale2d. 707: 

; Ind. Under Unemployment Compen- 
f sation Law provision that if tax im- 


posed by Federal Social Security Act 
shall become inoperative, provisions of 
state law shall likewise become inopera- 
4 tive and any unobligated funds in the 
state unemployment compensation fund 
; or returned by the United States Treas- 
f urer shall be refunded, it is not neces- 
i sary that the entire federal act must 
j have been repealed or held unconstitu- 
tional before taxpayers may be relieved 
from obligation of the tax, but if tax 
imposed by federal act for any cause 
becomes inoperative, the provision of 
the state law likewise becomes inopera- 
tive and taxpayer is relieved of the bur- 
den of unemployment contributions. 
Federal Social Security Act, § 901 et 
seq. 42 U.S.C.A. § 1101 et seg.; Acts 
1936, Sp.Sess. c. 4, § 23.—State ‘ex rel, 


Nit, ee 
‘ Z 


TAXATION 


Department of Treasury y. Scheumann, — 


31 N.H.2d 632. 

Ky. The time limitation in 1940 
amendment to Unemployment Compen- 
sation Law limiting refunds of con- 
tributions under the act to amounts 
erroneously paid within two years was 
not a limitation of actions but was a 
“condition precedent” to the statutory 
right of refund. Ky.St.Supp.1941, § 
4748g-8.—Unemployment Compensation 
Commission of Kentucky v. Consolida- 
oan Coal Co., 152 S.W.2d 971, 287 Ky. 

ov. 


Where provision in Unemployment 
Compensation Law limiting refunds of 
contributions under the act to amounts 
erroneously collected within one year 
wag amended on April 1, 1940, so as 
to make the period of refund extend to 
two years previous to application, an 
employer filing application on April 25, 
1940, was entitled to refund of errone- 
ously collected contributions during en- 
tire two-year period preceding April 1, 
1940, and not merely to refund of con- 
tributions erroneously collected  aft- 
er April 1, 1940. Ky.St.Supp.1941, 

4748¢-8(d); Ky.St.Supp.1938, § 
4748g-8(d).—Unemployment Compensa- 
tion Commission of Kentucky v. Con- 
solidation Coal Co., 152 S.W.2d 971, 
287 Ky. 330. 

Mass. The Appellate Tax Board 
upon granting an abatement of income 
tax should have included interest at the 
rate of 6 per cent. G.L.(Ter.Ed.) ec. 
58A, § 13—Commissioner of Corpora- 
tions and Taxation y. Tousant, 34 N. 
BH.2d 500, 309 Mass. 84. 

Mass. Where partial abatement of 
taxes assessed on gas distributing sys- 
tem was granted, the taxpayer was en- 
titled to interest on the amount of the 
abatement from date of payment of tax. 
St.1939, c. 366, § 1—Assessors of Quin- 
cy v. Boston Consol. Gas Co., 34 N.H. 
2d 623, 309 Mass. 60. 

Mich. It is duty of State Board of 
Tax Administration to act speedily 
upon the claim of a taxpayer for a 
refund of taxes illegally assessed and 
collected, or for cancellation of illegal 
assessments, so that taxpayer may 
pursue his statutory remedy if he is 
aggrieved by decision of the Board. 
Comp.Laws Supp.1940, § 38663-22.— 
Home Insulation Co. of Michigan v. 


Auditor General, 299 N.W. 755, 298 
Mich. 657. 
Minn. The statute providing that, 


if the amount of income tax found due 
by the tax commission shall be less 
than that reported as due on a tax- 
payer’s return, the excess shall be re- 
funded, had no application where a 
claim for a refund had _ been filed. 
Laws 1933, c. 405, § 43.—State ex rel. 
Northwest Airlines, v. Minnesota Tax 
Commission, 293 N.W. 243. 

The tax commission had the duty, 
under the statute dealing with refund- 
ment of overpayments of income tax, 
to order a refundment on finding that 
taxpayer had made an overpayment, 
notwithstanding that more than two 
years had elapsed since the time of the 
filing of the claim. Laws 1933, c. 405, 
§ 47.—State ex rel. Northwest Airlines 
v. Minnesota Tax Commission, 293 N. 
W. 243. 

_N.Y.App.Div. A statutory applica- 
tion for refund was the exclusive rem- 
edy of employer’s trustee in bank- 
ruptcy seeking to recover unemploy- 
ment compensation contributions volun- 
tarily paid, and bankruptcy trustee 
who did not bring himself within pro- 
visions of the statute was not entitled 
to refund. Labor Law, § subd. 
3;  Bankr,Act § 77B, 11 U.S.C.A. § 
207.In re Siegel, 27 N.Y.S.2d 383, 
262 App.Div. 789. 

N.Y.App.Div. Where at time when 
mortgagor was in default in payment 
of taxes and interest mortgagor agreed 
to pay to mortgagee monthly a sum 
equal to net income of property above 
normal operating expenses and mortga- 
gee could apply at its option such mon- 
ey to interest arrears, taxes or water 
rates due and unpaid, and interest ar- 
rears were more than sufficient to ab- 
sorb entire amount paid to mortgagee, 
the payments made by mortgagee on 
account of taxes prior to commence- 


m * 
ment of foreclosure action were re- 
quired to be regarded as having been — 
made with moneys of the mortgagee | 
and not as “agent” for mortgagor, and 
hence mortgagee, and not mortgagor, 
was entitled to refund of taxes paid. 
Tax Law, § 296.—People ex rel. 342 
East 57th Street Corporation y. Miller, 
28 N.Y.S.2d 258, 262 App.Div. 132. 

N.Y.App.Div. Where all taxes on 
mortgaged premises on which refunds 
were to be made were paid by holder of 
mortgage or its predecessors out of 
rents collected from mortgaged premis- 
es, pursuant to an assignment of rents 
agreement, whereby rents were as- 
signed as further security for mortgage 
indebtedness and holder of mortgage 
acquired premises at foreclosure sale 
for an amount less than mortgage in- 
debtedness prior to granting of tax re- 
funds, holder of mortgage, and not 
mortgagor, was one who paid the tax- 
es within meaning of statute and was, 
therefore, the one entitled to tax_re- 
funds. Tax Law, § 296, subd. 2: Civil 
Practice Act, § 1083-a.—People ex rel. 
New York Title & Mortgage Co. vy. 
ree 28 N.Y.S.2d 430, 262 App.Div. 

N.D. The purpose of the act dealing 
with payment of taxes under protest 
to county treasurer, and providing for 
the refund of taxes “unlawfully col- 
lected”” if paid under protest, is to 
permit the recovery of taxes which 
have been paid under proper protest 
and to which a county is not meri- 
toriously entitled, and to provide a 
procedure for that recovery. Laws 
1931, ¢. 286—Home Owners’ Loan 
Corporation vy. Wright, 299 N.W. 860. 

Where county treasurer refused to 
accept payment of real estate taxes 
from mortgagee without payment of 
personal property taxes owed by the 
mortgagor, and mortgagee, in order 
to protect its interest under the mort- 
gage, paid the personal property taxes 
under protest, the personal property 
taxes were ‘unlawfully collected” with- 
in the meaning of the act dealing with 
payment of taxes under protest to 
county treasurer and providing for re- 
fund of unlawfully collected taxes paid 
under protest. Laws 1931, c. 286.— 
Home Owners’ Loan Corporation v. 
Wright, 299 N.W. 860. 


_ Ohio App. Under statute providing 
in substance that upon being satisfied 
that public moneys have been illegally 
drawn from county treasury prosecut- 
ing attorney may apply by civil action 
to recover the public moneys so illegal- 
ly drawn, prosecuting attorney could 
recover from lienholder penalties which 
had been imposed because of delinquent 
taxes but which had been refunded 
under a statute which at the time of 
the refund had not been declared un- 
constitutional but was thereafter de- 
clared unconstitutional. Gen.Code, §§ 
2653, 2921; Act April 5, 1933, 115 Ohio 


Laws, pt. 1, p. 161; Act Oct. 1, 1935, 
§ 1, 116 Ohio Laws, pt. 2, p. 14; Const. 
Ohior arty ls ($257 cart. 268s poms ene 


S.C.A.Const. Amend. 14, '§ 1—State ex 
rel, Bartlett v. Buckeye State Building 
& Loan Co., 35 N.H.2d 602, 67 Ohio 
App. 334. 

Where defendant had mortgage lien 
on certain real estate on which there 
were delinquent taxes which gave rise 
to imposition of penalties and defend- 
ant foreclosed mortgage and out of the 
purchase money sheriff paid into coun- 
ty treasury taxes and penalties, penal- 
ties were commingled with taxes and 
distributed, money paid by county 
treasurer to the defendant in refunding 
penalties under unconstitutional statute 
authorizing refunding of penalties did 
not legally leave the treasury where 
county commissioners took no part in 
the refund. Gen.Code, §§ 2570, 2674; 
Act April 5, 1933, 115 Ohio Laws, pt. 1, 
p. 1615 ,Act Oct. 1935, $5041 6 Ohio 
Laws, pt. 2, p. 14.—State ex rel. Bart” 
lett v. Buckeye State Building & Loan 
Co., 35 N.W.2d 602, 67 Ohio App. 334. 

Okl. Record established that Tax 
Commission.erred in allowing claimant 
a refund of allegedly excessive state 
income tax payments for the years 
1919, 1920 and 1922, pursuant to stat- 
ute authorizing a refund of income 


ie ws 1937, rts 12, { 
eer Be § 899 roe in re Marland, 110 
Ok pee established that tax 
commission erred in allowing claimant 
a refund of allegedly excessive state 
income tax payments pursuant to stat- 
ute authorizing a refund of income 
taxes erroneously paid through error 
of fact or law prior to the year 1931. 
Laws 1937, ¢. 66, art. 12, 68 Okl.St. 
Ann. § 899 note—In re Oklahoma 
Broadcasting Co., 112 P.2d 406. 

§.C. The word “residing” within the 
statute imposing an income tax upon 
every individual residing in the state 
refers to “legal residence” in the state 
which is equivalent to “domicile”, and 
plaintiff whose legal residence or domi- 
cile was in the state of Virginia and 
not in South Carolina, though plaintiff 
and his family spent about six months 
of each year in South Carolina, was 
entitled to have refunded income tax 
paid by Him in South Carolina under 
protest. Code 1932, § 2437.—Phillips 
v. South Carolina Tax Commission, 12 
$.H.2d 18, 195 S.C. 2. 

Wash. Unlawfully collected taxes, 
made returnable by statute to party 
nayine them under protest, are im- 
pressed with trust. Rem.Rev.Stat. § 
11315—1 et seq.—Dexter Horton Bldg. 
Co. v. King County, 116 P.2d 607. 

§ 1258 

C.C.A.Puerto Rico. Where statute of 
Puerto Rico imposing internal revenue 
tax on matches under which higher 
tax was imposed upon square stick 
matches which were imported from 
United States and Sweden than on 
round stick matches which were pro- 
duced in Puerto Rico, in cases where 
the matches are packed in boxes con- 
taining between 25 and 50 matches, 
‘was declared to be void because viola- 
tive of Organic Act, taxpayer who 
paid the higher tax was entitled to 
recover only the amount of the dis- 
crimination, and was not entitled_to re- 
cover the entire tax paid. Acts Puerto 
Rico 1925, No. 85, § 16, subd. 14, as 
amended by Acts 1938, No. 146, g 16, 
subd. 7; 48 U.S.C.A. § 741a; U.S.C.A. 
Const. art. 4, § 3, cl. 2.—San Juan 
Trading Co, v. Sancho, 114 F.2d 969. 

D.O.Wyo. Wyoming statutes afford- 
ing relief regarding taxes paid and 
found to have been erroneously assess- 
ed apply only to general property tax 
statutes of Wyoming and do not ap- 
ply to Wyoming Sales Tax Act and 
Use Tax Law. Laws Wyoming 1935, 
ec. 74; Laws Wyoming 19387, c 118; 
Rev.St.Wyo. 1931, §§ 89-4201, 89- 4203- 
—Morrison-Knudsen Co. v. State Board 


of Equalization of Wyoming, 35 F. 
Supp. 553. 
Cal.App. To constitute “fraud’’ in 


making tax assessment, so as to per- 
mit recovery back of taxes paid, there 
must have been a conscious failure on 
part of assessing official to exercise 
that fair and impartial judgment which 
the law requires of him.—Southern 
California Telephone Co. v. Los An- 
geles County, 113 P.2d 773. 

N.D. Extended personal property 
taxes paid under protest by the holder 
of a prior mortgage on realty may be 
recovered under the provisions and on 
the conditions prescribed by statute. 


Laws 1929, ec. 242, § 1(d, e); Laws 
WISTS Cs 286.—Home Owners’ Loan Cor- 
poration vy. Wright, 299 N.W. 860. 


Wash. A taxpayer’s right to recover 
amount of taxes paid on _ excessive 
valuation is based on doctrine of con- 
structive fraud, as recognized by stat- 
ute. Rem.Rev.Stat. § 11315—2.—Dex- 
ter Horton Bldg. Co. v. King County, 
116 P.2d 507. 
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C.C.A.Minn. wae Minnesota law, 
taxes paid to county without coercion 
or imposition, irrespective of whether 
legally or illegally imposed are deemed 
voluntarily paid and are not recover- 
able unless the taxpayer is excusably 
ignorant of a material fact.—Pettibone 
v. Cook County, Minn., 120 F.2d 850, 
affirming 31 F:Supp. 881. 

Taxpayers who had ’been paying real 
estate taxes to Minnesota county in 


en belief that eer ne lo- 


mi 
cated in the United States were conclu-— 
‘sively presumed to know that islands 


were located in Canada after Interna- 
tional Boundary Commission completed 
its work under treaty and filed plat 
and report with Secretary of State, and 
tax payments made, thereafter were 

“voluntary payments” which could not 
be recovered back. Treaty Between 
paces States and Great Britain, art. 

35 Stat. 2009.—Pettibone v. Cook 
Chee Minn., 120 F.2d 850, affirming 
= Shs Supp. 88. 

D.C.Ohio. Where national bank paid 
one-half of taxes assessed on its shares 
for 1928, receiver of bank could not 
recover such payment.—Odland v. Find- 
ley, 38 F.Supp. 563. 

Cal. A voluntary payment of taxes 
which have been illegally levied pre- 
cludes right of recovery.—Flynn v. City 
and County of San Francisco, 115, P.2d 


§ 1265 

N.Y.Sup. Where an unambiguous 
statute specifies and identifies taxable 
transaction or object, as distinguished 
from merely describing a class of trans- 
actions or objects, and where taxing 
officers make an assessment or other- 
wise officially indicate their intent to 
impose tax upon a particular transac- 
tion or object, payment of tax in or- 
der to avoid penalties or free property 
from a lien is not a “voluntary pay- 
ment” even though not accompanied by 
words of protest.—Corporate FEOREE 
ties vy. City of New York, 22 N.Y.S 
539, 175 Misc. 306. 

§ 1270 

N.Y.Sup. Where plaintiff and its as- 
signor paid taxes under a mistake of 
law because they misconstrued a_stat- 
ute, plaintiff and assignor could not 
recover money representing taxes paid, 
if taxes were paid voluntarily. Loe. 


Law 1934, No. 21 published No. 22, p. 
151; Loc.Law 1935, No. 2, p. 94; Loe. 
Law 1936, No. 30, p. 137; Loc.Law 


262; Loc.Law 1938, 

"92, p. Loc.Law 1939, No. 
104, p. 250. —Corporate Properties Vv. 
City of New York, 22 N.Y.S.2d 539, 175 
Misc. 306. 

N.Y.Sup. Where lease required ten- 
ant to pay amount of tax on land- 
lord’s income from leased property, 
payments made by tenant under mis- 
taken belief that income taxes had 
actually been paid for periods subse- 
quent to landlord’s death and without 
knowledge that legatees were charitable 
corporations exempt from such taxes 
were recoverable as having been made 
under ‘mistake of fact,’ rather than 
under “mistake of law.’—Wendel Foun- 
dation v. Moredall Realty Corporation, 
29 N.Y.S.2d 451, 176 Misc. 1006. 


§ 1271 

N.Y.Sup. A taxpayer may not re- 
cover payments made by him, unless 
when the payments were made he 
called into question the legality of the 
demand for payment by some kind 
of protest—Guzy Realty Co. v. City 
of ew York, 26 N.Y.S.2d 417, 175 
Misc. 1070. 

N.D. The purpose of the act dealing 
with payment of taxes under protest to 
eounty treasurer, and providing for 
the refund of taxes “unlawfully col- 
lected” if paid under protest, is to per- 
mit the recovery of taxes which have 
been paid under proper protest and to 
which a county is not meritoriously en- 
titled, and to provide a procedure for 
that recovery. Laws 1931, ¢c. 286.— 
Home Owners’ Loan Corporation vy. 
Wright, 299 N.W. 860. 

Pa.Com.Pl. Plaintiff hotel instituted 
mandamus proceedings to compel the 
Board of Finance and Revenue to re- 
fund the mercantile license tax which 
the hotel had paid under the Act of 
LOOM eal Ter Ge bass ISS bolod isto, 
from 1935 to 1939 inclusive. The hotel 
contended that it was entitled to the 
refund because the Supreme Court had 
held (Appeal of Wellsboro Hotel Co., 
7 A.2d 334, 336 Pa. 171, 122 A.L.R. 
1396) that ‘the Act did not apply to 
hotels. The record indicated that the 
plaintiff had not appealed the assess- 
ment of the tax, but had paid it volun- 
tarily and without protest. The Board 


1937, No, 23, B 
No. 27 


_ing statute is assumed to b 


of winente and He evaunl haa tetisaanate 
thee of the plaintiff seeking the 
und. Held, that a motion to quash th 
writ of alternative mandamus must 
sustained.—Hotel Casey Co. v. Ross; 51 
Dauph. 11." 
Taxes voluntarily paid, without pr 
test, may not be recovered in the ab-— 
sence of duress or similar elements. me 
Hotel Casey Co. v. Ross, 51 Dauph. 11. 
Utah. The statute requiring paym ‘ 
of taxes under protest as condition — 
of recovery is applicable if validity — 
of taxing statute igs yet 
termined, whereas statute permitt 
refund by order of board of co 
commissioners is applicable if the 


Rev.S8t.1933, 80-10-17, 80-11-11.— 
son v. Weber County, 114) Pda 

Wash. Under statute providing th 
taxes for public revenue may be 
under protest and action brought t 
cover back the amount thereof, and 


erwise permitted, no action shal e 
brought attacking validity of any ‘tax ft 
or any portion thereof, the test of — 
whether action to recover can be ma: 
tained without protest having bee! 
made is not whether the tax involvec 
is one levied for 


11315—7.—Weyerhaeuser Timber ‘Co 
School Dist. No. 118 of Pacific County 
110 P.2d 872. z 
The statute providing for paymen 
of tax under protest and for actio 
recover back amount thereof pr 
an exclusive method of challenging va 
lidity of any tax or any portion the 
of. Rem.Rey.Stat. § 11315—2—Weye 
haeuser Timber Come Preece Dis 


A Grockaite in superior ei ur 
to review a decision of state tax 
mission denying taxpayer a refund 
income taxes, as authorized by statut 
is an ‘ ‘original proceeding”’, rather — 
an “appeal’, so that superior court h 
constitutional jurisdiction thereof, no 
withstanding that proceeding must “be 
determined by superior court solel 
on record made in hearing before com 
mission. Code tne §§ 73-1540, — 
1544; Const. art. 6, § 6.—State ex. & 
O’Neil vy. Hall,. re" P.2d 960. ies ft 

Ariz. The proceeding to review a de- 
cision of state tax commission denying 
taxpayer a refund of income taxes is a 
special one of purely statutory origin 
and therefore the law which gives th 
right of action may provide a speci 
method of procedure and special rules 
as to the evidence admissible, subjec 
only to fundamental principles Hoke 
equity and justice. Code 1939, §§ 73-— 
1540, 73-1544.—State ex rel. O'Neil” 
Hall; 110 P.2d 960. ‘ 

A proceeding in ‘superior court to re- 
view a decision of state tax commission ~ 
denying taxpayer a refund of income 
taxes, as authorized by statute, is an 
“original proceeding’’, rather than an 
“appeal’, so that superior court has 
constitutional jurisdiction ‘thereof, not- 
withstanding that proceeding must be 
determined by superior court solely on : 
record made in hearing before commis- 
Code 1939, §§ 73-1540, 73-1544; 
Const. art. 6, § 6.—State ex rel. O'Neil 
v. Hall, 110 P.2d 960. 

Ariz. A bank could maintain action 
to recover taxes paid, as against con- 
tention that appeal from state board 
of equalization was exclusive remedy, 
where bank did not object to amount 
of “assessment”? made by board, but 
objected to “apportionment” of assess- 
ment among counties in which bank 
did business. Code 1939, §§ 73-110, 
73-841.—Valley Nat. Bank of Phoenix 
v. Apache County, 114 P.2d 883. 

Cal.App. In action for refund of por- 
tion of franchise tax for particular 
year paid under protest, the state could 
raise defense that taxpayer had omit- 
ted items from its return for that year, 
even though claimed deficiency was 
barred by limitations. St.1939, p. 2968, 

§ 30.—Pope state Co. v. Johnson, 110 
P.2d 481. 
The statute giving right to offset. 


all 
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taxes and interest “due” from taxpay- 
er against judgment for refund of 
taxes did not give right to offset a 
claimed deficiency for the same year 
as that involved in the refund proceed- 
ing. St.1939, p. 2968, § 30—Pope Hs- 
tate Co. vy. Johnson, 110 P.2d 481. 
Cal.App. A suit for recovery of the 
whole or a portion of a tax paid for 
a particular year throws open all ques- 
tions relating to the same tax year, 


and neither tax collecting authorities 
nor taxpayer may split up the ques- 


tions and prosecute question of liabili- 
ty for that year piecemeal—Pope Es- 
tate Co. v. Johnson, 110 P.2d 481. 
‘ Pa.Com.Pl. Inasmuch as Section 503 
of the Fiscal Code of 1929, 72 P.S. § 
503, provides that the action of the 


Board, on a petition for a refund, shall 


be final, the plaintiff may not resort to 
- mandamus.—Hotel Casey Co. v. Ross, 
51 Dauph. 11. 

Wash. Procedure of county officers 
in attempting to reassess land for prior 


--—-years, so as to include value of grow- 


ing timber thereon, which had been in- 
-advertently omitted in prior assess- 
ments, was unwarranted and was no 
_ defense in action to recover excess 
taxes paid. Rem.Rev.Stat. §§ 11108, 
(11142.—E. K. Wood Lumber Co. v. 
Whatcom County, 104 P.2d 752. 

Wash. The statute providing for 
payment of tax under protest and for 
action to recover back amount thereof 
_ provides an exclusive method of chal- 
- lenging validity of any tax or any por- 
tion thereof. Rem.Rey.Stat. § 11315— 
- 2.—Weyerhaeuser Timber Co. v. School 


 -Pist. No. 118 of Pacific County, 110 P. 


2d 872. 
_. Wash. There was no such disparity 
between State Tax Commission’s valu- 
ation of office building for taxation 
at $1,304,000 and superior court’s val- 
uation thereof at $1,021,440 as to con- 
_ stitute constructive fraud entitling tax- 
to recover alleged excessive 
amount of taxes paid, in absence of 
‘showing of actual arbitrariness or ca- 
pricious action on Commission’s part. 
Rem.Rey.St. § 11315—1 et seq.—Dexter 


os Horton Bldg. Co. v. King County, 116 


x 


A 


P.2d 507. 
Wash. The exclusive method pro- 
_vided by statute for seeking reduction 
of claimed unlawful or excessive tax 
assessment is to pay under protest tax 
levied and then institute action in su- 


a _ perior court to recover portion deemed 


excessive. Rem.Rev.Stat. §§ 11315—1 
et seq., 11315—7.—Dexter Horton Bldg. 
Co. vy. King County, 116 P.2d 507. 

§ 1275 

C.C.A.Minn. A demand for return of 
taxes which were levied by county and 
paid in belief that islands located in 
Canada were located in the United 
States was not an element of cause of 
action for recovery back of the taxes 
nor eyen a step in remedy of the tax- 
payers.—Pettibone v. Cook County, 
Minn., 120 F.2d 850, affirming 81 F. 
Supp. 881. 

The fact that taxpayers, in order 
to require county to pay interest on 
tax payments which taxpayers sought 
to recover back, would have been re- 
quired to make a demand, did not dem- 
onstrate that a demand was an essen- 
tial element of their cause of action.— 
Pettibone v. Cook County, Minn., 120 
F.2d 850, affirming 31 F.Supp. 881. 

D.C.Okl], The Oklahoma statute mak- 
ing it a prerequisite to the recovery 
of taxes illegally levied that the taxes 
be first paid and notice to collecting 
officer be given specifying grounds of 
complaint and stating an intention to 
sue for recovery, and requiring also 
that action for recovery be begun with- 
in 80 days after payment and notice 
does not apply where the tax is im- 
posed in violation of the laws of the 
United States. 68 Okl.St.Ann. 263.— 
Seber y. Board of Com’rs of Creek 
County, 38 F.Supp. 731. 

Cal. The special statute providing 
court remedy for refund and recovery 
of taxes paid requiring no claim to 
be filed before suit, and requiring only 
that tax be paid under protest and 
that suit be brought within six months 
after payment, prevails over statute 
providing generally for the presenta- 


TAXATION: 00) 
tion of claims and demands to county 
boards of supervisors. Pol.Code, §§ 
3819, 4075.—Brill v. Los Angeles Coun- 
ty, 108 P.2d 443, 16 Cal.2d 726, prior 
opinion 86 P.2d 869. b F 
. That special statute, providing judi- 
cial remedy for recovery of taxes paid 
without filing prior claim was amended 
after decision holding that general pro- 
vision for presentation of demands to 
county boards did not apply in an 
action brought under that statute and 
after amendment of general provision 
without attempting to bring it into 
line with or subordinate to general pro- 
vision, and that the legislature repealed 
that statute and another dealing with 
the recovery of taxes and included their 
counterparts in new revenue and taxa- 
tion code, indicated legislative inten- 
tion that in actions to recover taxes 
the special remedy should be free of 
any requirement contained in general 
peso for the prior filing of a claim. 

o0l.Code, §§ 3819, 4075; St.1939, pp. 
1370-1373, §§ 5096-5102, 5136-5140.— 
Brill v. Los Angeles County, 108 P.2d 
443, 16 Cal.2d 726, prior opinion 86 
P.2d 869. 

N.C. Where administrative remedy 
is provided by statute for revision 
against collection, or for recovery of 
taxes assessed or collected, taxpayer 
must first exhaust remedies thus pro- 
vided before administrative body, or 
otherwise he cannot be heard by ju- 
dicial tribunal to assert its invalidity 
and must resort to such legislative 
remedies at time and in manner that 
statute and proper regulations provide. 
—Unemployment Compensation Com- 
mission v. J. M. Willis Barber & Beau- 
ty Shop, 15 S.E.2d 4, 219 N.C, 709. 

Wash. The statute permitting taxes 
for public revenue to be paid under 
written protest setting forth all grounds 
on which tax is claimed to be unlaw- 
ful or excessive, and permitting action 
to be brought for recovery back of 
amount thereof, strictly limits a tax- 
payer who brings an action to the 
grounds of illegality stated in the writ- 
ten protest. Rem.Rey.Stat. § 11315—2. 
—Weyerhaeuser Timber Co. vy. School 
PME 118 of Pacific County, 110 P. 


§ 1277 

D.C.Okl. The Oklahoma statute mak- 
ing it a prerequisite to the recovery 
of taxes illegally levied that the taxes 
be first paid and notice to collecting 
officer be given specifying grounds of 
complaint and stating an intention to 
sue for recovery, and requiring also 
that action for recovery be begun with- 
in 30 days after payment and notice 
does not apply where the tax is im- 
posed in violation of the laws of the 
United States. 68 OkI1.St.Ann. 263.— 
Seber v. Board of Com’rg of Creek 
County, 38 F.Supp. 731. 


§ 1278 

Cal. The statute empowering coun- 
ty treasurer, by order of board of su- 
pervisors, to make refunds of errone- 
ously or illegally collected taxes from 
moneys in his possession, belonging to 
appropriate funds of political entities 
for which taxes were levied, authorizes 
county to appear in and defend suits 
for tax refunds on behalf of other en- 
tities whose taxing functions have been 
transferred to and consolidated with 
those of county. Pol.Code, § 3804; 
Const. art. 11, § 6.—Los Angeles Coun- 
ty v. Superior Court in and for Los 
Angeles County, 112 P.2d 10, 17 Gal. 
2d 707. 

A county, with tax system of which 
taxing functions of city and other po- 
litical entities have been consolidated, 
is empowered by statute, through its 
board of supervisors and treasurer, to 
make tax refunds from moneys in his 
possession belonging to other entities, 
recoup from such entities, and defend 
actions for refunds. Pol.Code, § 3804; 
Const. art. 11, § 6.—Los Angeles Coun- 
ty v. Superior Court in and for Los 
HSS ounty, 112 P.2d 10, 17 Cal.2d 


The statute, empowering county 
treasurer, by order of board of super- 
visors, to make refunds of erroneously 
or illegally collected taxes from any 


moneys in his posse 


wey 


ee 
fee 


by 


be’ 
appropriate funds of political ent 


for which taxes were levied, and recoup > 


from such entities, simply authorizes 
county, with tax system of which tax- 
ing functions of other political entities 
have been consolidated, to defend tax 
refund actions, both on its own behalf 
and as alter ego of entities affected 
by refunding claims, so that such en- 
tities are not “indispensable_ parties” 
defendant in such actions. Code Ciy. 
Proc. § 389; Pol.Code, § 3804; Const. 
art. 11, § 6—Los Angeles County v. 
Superior Court in and for Los Angeles 
County, 112 P.2d 10, 17 Cal.2d 707. 


§ 1280 

N.D. In proceeding to recover in- 
come taxes paid under protest, com- 
plaint alleging that taxpayer was en- 
gaged in business of buying and sell- 
ing stocks and bonds, that in his in- 
come tax report for 1938 he included 
an item of loss on sale of certain bonds 
and claimed deduction of the loss, that 
the bonds were not capital assets, that 
the tax commissioner had interpreted 
the words capital assets in income tax 
statute to include stocks and bonds 
such as were sold by taxpayer, that 
commissioner disallowed claim of de- 
duction and assessed additional tax 
which was paid under protest, stated a 
cause of action. Comp.Laws Supp.1925, 
§§ 2346al to 2346a50, 2346a18, as 
amended; Laws 1937, ec. 240.—Stern v. 
Gray, 296 N.W. 419. 

N.D. A complaint, alleging that 
plaintiff took a mortgage on certain 
realty in city and caused its mortgage 
to. be recorded, that certain personal 
property taxes of the mortgagor were 
thereafter certified by proper officials 
as a lien on the premises, that plain- 
tiff offered to pay real estate taxes 
then due on the premises, but that de- 
fendant, as county treasurer, refused 
to accept payment of the real estate 
taxes without payment at the same 
time of the personal property taxes, 
and that, in order to protect its inter- 
est under the mortgage, the plaintiff 
paid the personal property taxes un- 
der protest, set forth facts constituting 
a cause of action for recovery of the 
personal property taxes. Laws 1929, 
ec. 242, § 1(d, e); Laws 1931, c. 286.— 
Home Owners’ Loan Corporation v. 
Wright, 299 N.W. 860.- 


§ 1283 

Wash. There is a presumption in 
favor of tax assessment, and burden 
rests on property owner suing for al- 
leged excessive amount of taxes paid 
under protest to establish by clear and 
convincing evidence that property was 
assessed at such excessive valuation as 
to amount to constructive fraud. Rem. 
Rev.Stat. § 11315—1 et 
Horton Bldg. Co. v. King County, 116 
P.2d 507. 


§ 1284 

Ariz. The proceeding to review a 
decision of state tax commission deny- 
ing taxpayer a refund of income taxes 
is a special one of purely statutory 
origin, and therefore the law which 
gives the right of action may provide 
a special method of procedure and 
special rules as to the evidence admis- 
sible, subject only to fundamental prin- 
ciples of equity and justice. Code 
1939, § 73-1540, 73-1544.—State ex rel. 
O’Neil v. Hall, 110 P.2d 960. 

S.C. In action by subsidiary corpo- 
ration organized under South Carolina 
laws to recover income tax, paid under 
protest, which was assessed on share 
of rentals received by parent corpora- 
tion which was apportionable to the 
leasing of railway lines -in South 
Carolina owned by subsidiary corpo- 
ration, evidence with respect to income 
tax returns and payment made by les- 
see of railway line under statute tax- 
ing net operating income was irrele- 
vant and properly excluded. Code 
1932, § 2440(a, b).—Carolina, C. & O. 
Ry. of South Carolina vy. South Caro- 
lina Tax Commission, 15 §.H.2d 764, 
197 S:Ci, 629: 

§ 1285 


Cal. Where foreign corporation, su- 
ing for amount of additional fran- 
chise tax assessment paid by it un- 


seq.—Dexter - 


erage i 
pina dia business miat 
rmula used in compyting tax pro- 
duced erroneous result, merely assert- 
ed loss was incurred by it in state, 
and failed to show variance from 
- normal in its state sales, property, pay 
roll, expenses or revenue, it did not 
uphold burden of rebutting presump- 
tion that such formula produced fair 
result, as evidence must go to each 
element of formula equation in order 
to overthrow formula. Gen.Laws 1937, 
Act 8488, § 10.—Butler Bros. v. Mc- 
Colgan, 111 P.2d 334, prior opinion 102 

Wash. In action for alleged excessive 
amount of taxes paid under protest on 
State Tax Commission’s valuation of 
plaintiff's office building, evidence held 
insufficient to show that such valuation 
Was so excessive as to constitute con- 
structive fraud, as required to entitle 
plaintiff to recover. Rem.Reyv.St. § 
11315—1 et seq.—Dexter Horton Bldg. 
Co. vy. King County, 116 P.2d 507. . 

§ 1286 

Cal. In actions against county for 
refunds of taxes collected by it for city 
and other political entities consolidat- 
ing their taxing functions with county 
tax system, statutory provisions for 
recoupment of moneys refunded from 
such entities merge in and become part 
of judgments allowing refunds, regard- 
less of whether language of judgments 
is general in scope or expressly incor- 
porates terms of statute. Pol.Code, § 
3804; Const. art. 11, § 6.—Los Angeles 
County v. Superior: Court in and for 
Los Angeles County, 112 P.2d 10, 17 
Cal.2d 707. 

j § 1288 


Cal.App. On appeal from judgments 
of dismissal entered after motions for 
nonsuit were granted in actions to re- 
cover money paid for taxes, reviewing 
court was required to take all evidence 
in favor of plaintiff as true and to dis- 
regard evidence in conflict therewith, 
every favorable inference fairly de- 
ducible from evidence was to be con- 
sidered as a fact proved in favor of 
the plaintiff, and evidence susceptible 
. of two constructions was to be con- 
sidered most favorably to the plaintiff. 
—Southern California Telephone Co. v. 
Los Angeles County, 113 P.2d 773. 


§ 1290 

Ala. An assessment is an indispens- 
able prerequisite to the validity of a 
tax against any individual, and with- 
out a valid assessment there can be no 
lawful attempt to collect the tax or 
to enforce it against any pete prop- 
erty.—Gray v. State, 2 So.2 iL 

Fla. The power to tea ehen and col- 
lect taxes upon persons and property 
is an attribute of sovereignty.—Flei- 
scher Studios v. Paxson, 2 So.2d 293. 

N.J.Sup. A landlord and tenant, by 
their contract or by their dealings, 
may effect a division of tax liability 
as between themselves, and _ cause 
buildings to take on aspects of chat- 
tels real, or mere chattels, but gov- 
ernment’s right to collect tax levies 
may not be thwarted or complicated 
by theoretical divisions of the realty. 
—Becker v. Mayor and Council of Bor- 
ough of Little Ferry, 14 A.2d 493, 125 
N.J.L. 141. 

Pa. The legislative authority to pre- 
scribe the method for the assessment 
and collection of taxes is plenary and 
paramount.—Commonwealth v. Southern 
Pennsylvania Bus Co., 15 A.2d 875, 339 
Pa. 521, 

Pa. Liability to pay taxes arises 
from no contractual relation between 
the taxable and the state, and cannot 
be enforced by common-law proceed- 
ings unless a statute so provides.—City 
of Scranton vy. O’Malley. Mfg. Co., 19 
A.2d 269, 341 Pa. 200. 

Taxes can be collected in no other 
way than that provided by statute— 
City of Seranton v. O’Malley Mfg. Co., 
19 A.2d 269, 841 Pa. 200. 

8.C. The statutes relating to machin- 
ery of property tax collections were 
enacted for benefit and protection of 
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statutory 


ib th 
0 ite publie. Code 
5, 2868,,3045, 3054; 
we March 31, 1934, 38. ee at Large 
53.—_Parker v. ‘Brown, 10 S.H.z 
bas. 4198 S.C 
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Ark. Under provision of the Con- 
stitution that the qualified electors of 
each county shall elect one sheriff 
who shall be ex officio collector of 
taxes, unless otherwise provided by 
law, for the term of two years, a stat- 
ute purporting to create a separate 
office of collector of taxes may not pro- 
vide for a term of more than two years. 
Const. art. 7, § 46.—Oates v. Rogers, 
144 S.W.2d 457. 

N.J.Sup. Under statute providing a 
five-year term of office for tax collec- 
tors, and containing proviso that act 
should not apply to term of any tax 
collector whose office ‘may hereafter 
expire but whose successor has been 
elected”, and statute by its express 
terms was not to go into effect until 
December 1, 1936, tax collector elected 
in November, 1936, for three-year term 
beginning January 1, 1937, as his own 
successor, was not entitled to five- year 
term beginning January 1, 1937, since, 
when act went into effect on December 
1, his successor had been elected and 
another election bias penperly held in 
1939. P.L.1936, p. 3832.—Conklin v. 
Ronnie, 15 A.2d 257, 125 N.J.L. 208. 

§ 1298 

S.C. The state had‘a right to handle 
collection of taxes without recourse to 
services of a county tax collector and 
in such manner as deprived collector 
of commissions which might have been 
earned if executions for delinquent 
taxes had been issued by county treas- 
urer. Code 1932, §§ 2830, 2855, 2868, 
3045, 3054; Joint Resolution March 31, 
1934. 38 St. at Large. p. 2953.—Parker 
v. Brown, 10 S.H.2d 625, 195 S.C. 36. 


1300 
La. Collector of revenue had no au- 
thority to bind or obligate her succes- 
sor in office in the matter of employing 
attorneys for the department.—Daspit 


vy. Sinclair Refining Co., 3 So.2d 259, 
LOS duas 9. 
§ 1301 
Fla. The invoking of Canes: juris- 


diction in action by tax collector of 
county against county to recover com- 
pensation as earnings of the office of 
tax collector was not warranted tkuugh 
it was alleged that an accounting was 


necessary, where the earnings of the 
office were definitely shown by the 
auditor’s report, an@ there was no 


claim involving any debits or credits 
not appearing on that report.—Lafay- 
ette County v. Dees, 198 So. 694. 

Ga. Only the state’s share of tax, lev- 
ied by general assembly on intangibles, 
can be considered as state tax, so that 
commissions allowed county tax collec- 
tor for collecting other portions of such 
tax cannot be treated as ‘‘compensation 
from the state’ and must be paid by 
collector into county treasury as ‘‘pub- 
lic moneys belonging to said county” 
under officers’ rata act. Laws 1924, 
pp. 90, 92, 93, §§ 2, 7, 8; Laws. 1937— 
1938, Ex.Sess., pp. 165, 167, §§ 10, 11 
(e) —Bibb County Vv. Winslett, 14 S.B. 
2d 108, 191 Ga. 860. 

The county tax ecollector’s power to 
issue execution for taxes is delegated 
to him by state as sovereign, so that 
he exercises solely state function in 
performing such act, though done in 
part for benefit of county or its citi- 
zens, and collector’s prescribed fee for 
such service should be considered as 
state fee or “compensation from the 
state’? within officers’ salary act, in ab- 
sence of other classification by legis- 
lature, though statute provides that no 
tax collector shall receive cost on such 
execution, unless collected om defend- 
ant. Laws 1924, pp. 90, 92, 93, §§ 2, 
7, 8; Code 1933 -§ 99-8002.—Bibb Coun: 
ty v. Wioslett, "14 S.B.2d 108, 191 Ga. 


860. 
§ 1304 
Fla. County tax assessors are re- 
quired to assess property made subject 
to taxation by law, including realty 


“benefits pursuant to certificate 


7 ean er eonerees valu es | “er 


ported 2 
by the State Comptroller toe compl ! 
assessment, and it is the duty 0 e F 


sessed, but in practice railroad taxes 
are collected by the State Comptr 
and valuation and allocations by 
State Comptroller are a part — 
assessments. Comp.Gen.Laws 192 
960.—Lee v. Atlantic Coast Line R 
200 So. 71. 
The 


on receipt of notice from old age. a 
sistance commission of fact that a 


to order county treasurer 
suspend collection of taxes assé 
against taxpayer’s property and r 
maining unpaid, is ‘‘mandatory’. de 
19395 § 6960.1.—Thompson Vv. Cc - 
bers, 296 N.W. 380. ( 

Where state superintendent of ) 
age assistance sent to county boar [ 


er was receiving old age assi 


it to the county. treasu re 
Ree informing treasurer that t 
board had approved it, collection mot ti 


payer’s land at a tax sale, w er 
sulted from an _ oversight, wa 
Code 1939, § 6950.1, 7244,—Tho 
v. Chambers, 296 N.W. 3 Z 


tional provisions and argumen Ss! ¢ 
convenience should not be per 

to override the constitution.—C 
Louisville v. Altna Wire Ins. Co. 
S.W.2d 1074, 284 Ky. 154. 
Collector of revenue is vi 
with no right other than to int 
and administer income tax laws en; 
ed by Legislature.—Rathborne 
lector of Revenue, 200 So. 149, 19 
Mich. Tax exactions, property or « 
cise, must rest upon legislative ena 
inent, and collectors can act only wi 
in express authority conferred there 
and the scope of such laws canno 
extended by implication or forced ¢c 
ye eee and language, if dubiou 
no y ) 


1308 
S.c. A tax collector 
county did not have a “primary or 
remedial right’? to have executions for 
delinquent taxes issued to him by coun- 
ty treasurer so that collector could — 
earn commissions in collecting taxes, 
Since treasurer’s primary duty to issi 
executions was for benefit of public 
and compensation paid a tax collecto 
either in form of salary or fees and 
commissions, is a mere incident to hi 2 
office. Code 1932, §§ 2830, ; 
3045, 3054; Joint Hesolution March a 
Heese 38 St. at Large, p. 225 
. Brown, 10 $.H.2d° 625, 195 S.C) 
“Under statute providing for é ay 
collector for Cherokee county, collec- 
tor has nothing to do with collection — 
of taxes until executions have been 
issued and delivered to him, since stat- 
ute does not create any new and addi- 
tional rights in collector which sheriff — 
did not theretofore have. Code 1932, 
§§ 2855, 2868.—Parker y. Brown, 10 
§S.E.2d 625, 195 S.C. aes 
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Okl. The section ae the Constitution 
providing that the Legislature shall 
have no power to release or extinguish, , 
or to authorize the releasing or extin- 
guishing, in whole or in part, the 
indebtedness, liabilities, or obligations 
of any corporation or individual to the 
state or any county or other municipal 
subdivision thereof, was intended to 
insure equality and uniformity in the 
collection of taxes. Okl.St.Ann.Const. 
art. 5, § 63.—State ex rel. Tharel y. 


re 


e 


Ae Dy he a 


P 8 i312 

ah Board of Com’rs of Creek County, 107 
ey P.2d7542- Pues 
; Okl. Delinquent taxes are “liabil- 
y ities” within constitutional provision 


. denying Legislature power to release or 
~ extinguish liabilities to state and coun- 
- ties or other municipal corporations, 
and any law directly or indirectly re- 
leasing or extinguishing liabilities for 
such taxes in whole or part is uncon- 
stitutional. Okl.St.Ann.Const. art. 5, § 
53.—Thomnson v. Smith, 114 P.2d 922. 
_ Pa.Com.Pl. The Act of November 23, 
1938, P.L. 90, 72 P.S. §§ 5551-5554, 
-~—-~providing for the compromise of tax 
claims by a political subdivision under 
: certain circumstances, does not author- 
ize the court to approve, upon the peti- 
tion of one of several] tax-levying au- 
thorities, a compromise which is bind- 
ing upon other tax-levying authorities 
which neither join in the petition nor 
- eonsent to the proposed compromise.— 
In re Vigliotti Tax Compromise, 39 D. 
 \ & C, 289, 3 Fay.L.J. 211. 
Not decided whether the court may, 
under the Act of November 23, 1938, P. 
LL. 90, 72 P.S. §§ 5551-5554, approve a 
‘tax compromise desired by one of sev- 
eral tax-levying authorities, leaving 
y the disposition of delinquent taxes due 
other taxing authorities to later and 
separate proceedings for collection.— 
‘In re Vigliotti Tax Compromise, 39 D. 
 & C. 289, 3 Fay.LJ. 211. 
The court will not approve a petition 
by county commissioners under the Act 
of November 238, 1938, P.L. 90, 72 P.S. 
—  §§ 5551-5554, for leave to compromise 
a delinquent tax claim of almost $6,000 
~ for $1,000, upon an allegation that the 
- amount of the claim is in excess of the 
amount which could be realized by a 
tax sale of the property, and of the 
. ‘amount which could be realized by en- 
forced collection against the owners, in 


ne 


+ upon owner-occupied properties, or as 
Mes to the amount which could be realized 
- by action against the owners.—In re 
 Vigliotti Tax Compromise, 39 D. & C. 
289, 3 Fay.L.J. 211. 
Pa.Com.Pl. A petition under the Act 
maou May. 21,'1937) P.-L. 787, 72 P.S. § 
_ 5878a et _seq., by a county which has 
purchased 23 properties at a delinquent 
tax sale in the absence of any outside 
bidders, for leave to sell them for $150 
each, free and clear of delinquent taxes 
averaging over $1,500 a property, will 
be granted, although opposed by one 
taxing authority which presents no evi- 
dence in support of its opposition, upon 
a showing that only four of the prop- 
erties are tenantable, that a eonsid- 
erable outlay will be required to render 
them habitable, that taxes have been 
delinquent for 13 years, that the as- 
sessments have not been changed in 
spite of the deterioration, and that 
unless the offer is accepted it is unlike- 
ly that the properties will produce fur- 
ther taxes for an indefinite period.— 
In re Upper Darby Tp. Taxes, 40 D. 
& C, 333, 30 Del.Co. 118. 
Pa.Com.Pl. Upon petition for ap- 
‘ proval of an agreement to compromise 
claims for delinquent taxes the court 
: may consider what would have been a 
fair assessment of the property dur- 
‘ ing the period for which the taxes are 
claimed, in determining the amount to 
be paid, notwithstanding neither the 
petitioner who was mortgagee during 
the period nor the owner objected to 
the assessments at the time or times 
they were made.—In re Rice’s Taxes, 
30 Del.Co. 169, 4 Fay L.J. 15. 

Where a property owner petitions 
the court for approval of a tax com- 
promise and the taxing authorities, 
after notice, fail to appear, their satis- 

- faction with the proposed settlement 


’ is presumed.—in re Rice’s Taxes, 30 
. Del.Co. 169, 4 Fay L.J. 15. 

The petitioner for compromise of 

claims for delinguent taxes for the 


years 1932 to 1940 inclusive, was the 
purchaser of the property at a sheriff's 
sale upon a mortgage dated July 1, 
1938. The property was assessed at 
$5500 during the whole period. ‘The 
assessor testified that the assessinent 
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was proper down to the year 1935 and 


that thereafter $1500 would have been 


a fair assessment. Neither the owner 
nor the petitioner who held the mort- 
gage on the premises had made any re- 
quest for 4 reduction in the assess- 
ment, Held, that a compromise should 
be permitted upon the payment of taxes 
on_an assessment of $5500 down to the 
year 1934 and from 1935 on an as- 
sessment of $1500.—In re Rice’s Taxes, 
30 Del.Co. 169, 4 Fay L.J. 15. 

Pa.Com.Pi, In a petition for sale of 
real estate for less than the face 
amount of the taxes against tax sold 
real estate under section 2 et seq., of 
the “Act. of 1931, P.l 787, 72 “PiSi§ 
5878b et seq., a reference to the Act of 
1988, P.L. 90, 72 P.S. § 551 et seq., 
providing for compromises is erro- 
neous.—In re Foulke, 23 Hrie 272. 

An attempt of a municipality to sell 
a tax title at private sale under the 
Act of 1937, P.L. 787, 72 P.S. § 5878a 
et seq., for less than negotiated consid- 
eration is made under a misconception 
of the act and the court’s powers there- 
under, when the undisclosed excess is 
to be applied in reduction of secondary 
improvement liens in priority to tax 
liens proposed to be abated under or- 
der of court.—In re Foulke, 23 Erie 
272. 

Private sale proceedings under the 
Act of 1937, P.L. 787, 72 P.S. § 5878a 
et seq., are not feasible when mortgag- 
es prior in time to accruals of taxes 
exist against the title, or when munici- 
pal liens are involved, for there is no 
method by which said liens can be 
divested under said act. After proceed- 
ings for sheriff’s sales on municipal 
liens under the Act of 1923, P.L. 207, 
53 P.S. § 2021 et seq., the need for 
proceedings under the Act of 1937, P. 
L. 787, does not exist.—In re Foulke, 
23 Erie 272. 

Pa.Com.Pl. A private sale of real es- 
tate is authorized by the Act of 1937, 
P.L. 787, 72 P.S. § 5878a et seq., only 
when no mortgages prior to the accru- 
al of tax liens and no municipal liens 
are involved, and then only when the 
Court approves it and finds it will ben- 
efit all taxing authorities.—In re Maz- 
zie, 23 Wrie 293. 

Appraisal fees of real estate brokers 
for certificates of value attached to a 
city’s petition for private sale are not 
part of the costs authorized by the Act 
of 1937, P.L. 787, 72 P.S. § 5878a et 
seq., and will be disallowed.—In re 
Mazzie, 23 Hrie 293. 

A sale of real estate which will pay 
taxing authorities the face amount of 
delinquent taxes levied against the 
property and something on account of 
penalties in addition, is to their inter- 
est under the circumstances before the 
Court, and when no mortgages or mu- 
nicipal liens are involved will be ap- 
proved.—In re Mazzie, 23 Erie 293. 


Pa.Com.Pl. In a proceeding on a pe- 
tition of the county commissioners to 
compromise taxes on real estate delin- 
quent for the years 1931 to 1938 inclu- 
sive in the sum of $1687.75, the real 
estate having been sold to the commis- 
sioners by the county treasurer at a 
tax sale, the owner of the real estate 
offered in compromise the sum of $840.- 
88, and testimony was offered to show 
that the real value of the property was 
$5500.00 and that a mortgage in the 
sum of $5000 was a first lien, the com- 
missioners contending that the owner 
was offering a sum in excess of his 
equity. Held, that approval of the pro- 
posed settlement must be refused, as a 
mortgagee may not sit idly by and per- 
mit his mortgagor to default in pay- 
ment of taxes year after year, and then 
in a proposed compromise have the full 
amount of his mortgage deducted from 
the market value of the property in de- 
termining the equity of the taxing au- 
thorities—In re Chinn Tax Compro- 
mise, 3 Fay.L.J. 216, 32 Mun, 70. 

Tenn. The authority of delinquent 
tax attorneys to represent the state 
and county to collect taxes was super- 
seded by proceedings under statute for 
settlement of taxes on insolvent prop- 
erty, and such attorneys could not 
complain if other attorneys were chos- 


en. Pub.Acts 193 12 
rel. v. Allen, 145 S.W.2d 769. ines 

Delinquent tax attorneys employed 
to collect tax liens had the right to ap- 
pear in their own interest in proceeding 
under statute for settlement of taxes 
against insolvent property, to claim 
statutory attorneys’ fees which accrued 
when they filed tax bills. Code 1932, 
§§ 1590, 1591, as amended; Pub.Acts 
1939, ec. 126.—State ex rel. vy. Allen, 
145 S.W.2d 769. 

In statutory proceeding for settle- 
ment of tax liens against insolvent 
property, tax attorneys previously em- 
ployed to collect taxes were entitled to 
statutory percentages of so much of the 
money received as was allocated to the 
state and county. Pub.Acts 1939, ¢. 
BA cata ie ex rel. v. Allen, 145 S.W.2d 

The tax moratorium statute can have 
no reference to a statutory compromise 
settlement of tax liens on insolvent 
property. Pub.Acts 1939, cc. 50, 126.— 
State ex rel. v. Allen, 145 S.W.2d 769. 

In statutory proceeding for settle- 
ment of tax liens against insolvent 
property, deduction of interest and pen- 
alties from state and county taxes and 
inclusion of interest and penalties in 
city taxes constituted an unauthorized 
discrimination in favor of the city, since 
state was entitled to priority unless 
such priority was waived. Pub.Acts 
1939, ce. 126, § 6.—State ex rel. v. Al- 
len, 145 S.W.2d 769. 

The county’s priority over city in dis- 
tribution of moneys received under stat- 
utory settlement of tax liens against in- 
solvent property is abolished under 
statute requiring proportional distribu- 
tion of such moneys between county 
and municipality. Pub.Acts 1939, e. 
126, § A ae ex rel. v. Allen, 145 


S.W.2d 
§ 1313 

Ky. Where reports of sheriff’s an- 
nual settlements of his accounts as 
revenue collector were not filed in coun- 
ty clerk’s office or approved by count 
court, but sheriff merely settled wit 
commissioner appointed by fiscal court, 
which accepted such settlements, they 
were not legally settlements, Ky.St, §§ 
1884, eter te Casualty Co. vy. 
aay yt Adm’x, 146 S.W.2d 940, 285 Ky. 


a 


Ky. A county was not: “estopped” to 
claim lien on land, purchased from 
sheriff by another after expiration of 
such officer’s term, for amount due 
county from sheriff as collector of reve- 
nues, because fiscal court accepted his 
annual settlements, granted him quietus 
for each year of his term, and volun- 
tarily refunded amount claimed by him 
to be overpayment of revenues due 
county for certain years, so that there 
was a right to which sheriff's surety 
could be subrogated. Ky.St. § 4130.— 
Maryland Casualty Co. vy. Holt’s Adm’x, 
146 S.W.2d 940, 285 Ky. 66. 

One purchasing realty, owned by 
sheriff during his term of office, acts at 
purchaser’s peril and with notice that 
county’s lien for any shortage in sher- 
iff’s accounts as revenue collector will 
be superior to purchaser’s rights, re- 
gardless of any settlement made by 
sheriff or quietus granted him by fiscal 
eourt. Ky.St. § 4130—Maryland Cas- 
ualty Co. vy. Holt’s Adm’x, 146 S.W.2d 
940, 285 Ky. 66. 


Pa.Super. Ordinarily, a tax collector 
is accountable for the entire amount of 
his duplicate three months from its de- 
livery to him. 72 P.S. § 5701.—Martin 
LO kt 18 A.2d 324, 143 Pa.Super. 


Pa.Com.Pl. The collector is prima 
facie liable for the amount of tax 
charged in the duplicate and the word 
“tax” includes the penalty, which by 
force of the statutes becomes a part of 
the tax.—New York Casualty Co. y. 
James, 19 Leh.L.J. 106, 32 Mun. 154. 

Tex.Civ.App. The fact that county 
tax assessor and collector or her depu- 
ties issued during office hours certifi- 
eates of payment of all taxes on hold- 
ers’ lands did not make such officer li- 
able to county for fees collected for 
issuance of certificates. Vernon’s Ann. 
Civ.St. arts. 3891, 3912e, §§ 1, 3; Ver- 


Dy 

a § 1314 

_ Ga, The term “appeal” in statute 
providing that county commissioners’ 
judgment or order against-tax collec- 
tor cited to account shall be conclusive, 
“unless an appeal be taken as herein 
provided”, but not actually providing 
for appeal, does not refer to either 
remedy of injunction or affidavit of 
illegality after levy of ex parte execu- 
tion. Laws 1933, pp. 87, 88, § 9(e, g).— 
Bibb County v. Winslett, 14 S.H.2d 108. 
191 Ga. 860. 

Ky. A sheriff’s settlement of his ac- 
count as collector of revenues may be 
attacked on ground of fraud or mistake 
in suit to surcharge settlement, even if 
it was made in strict compliance with 
statutes, filed in county court, and ap- 
proved thereby. Ky.St. §§ 1884, 4146.— 
Maryland Casualty Co. v. Holt’s Adm’x, 
146 S.W.2d 940, 285 Ky. 66. 

§ 1322) 

Ariz. The lien for personal property 
taxes created by statute against the 
real estate of owner of the personal 
property attaches only to real estate 
owned by the taxpayer on the first day 
of January of the year for which the 
personal property assessment and levy 
is made. Code 1939, § 73-506.—Mari- 
copa County v. Arizona Tractor & 
Equipment Co., 109 P.2d 618. 

Tex.Civ.App. In county’s action 
against county tax assessor and collec- 
tor to recover amounts charged by de- 
fendant for certificates of payment of 
all taxes on holders’ lands and not paid 
over to county, petition alleging de- 
fendant’s use of her official title and 
seal of office in connection with issu- 
ance of such certificates did not charge 
that issuance thereof was official duty, 
nor that defendant caused persons re- 
questing certificates to believe that is- 
suance thereof was official act for 
which charge authorized by law was 
made, and was insuflicient to charge 
defendant with liability for fees collect- 
ed in “official capacity’? under color of 
office. Vernon’s Ann.Civ.St. arts. 3891, 
3912e, §§ 1, 3; Vernon’s Ann.St.Const. 
art. 8, § 14.—Nueces County y. Cur- 
rington, 151 S.W.2d 648, error granted. 

§ 1336 

S.C. Legislative enactments, affecting 
office of county treasurer, including du- 
ties imposed on treasurer by law cre- 
ating office of county tax collector, be- 
came part of contract embodied in 
treasurer’s official bond, and were to be 
read into it. Code 1932, §§ 2830, 2855, 
2868, 3045, 3054; Joint Resolution 
March 31, 1934, 38 St. at Large, p. 
2253.—Parker y. Brown, 10 S8.H.2d 625. 
195.8.C. 35, 

§ 1349 


S.C. In action by a tax collector of 
Cherokee county against county treas- 
urer and surety on treasurer’s bond for 
damages, a complaint, alleging that 
treasurer breached terms of bond by 
failing to perform duty of issuing exe- 
ecutions for delinquent taxes, thereby 
depriving collector of fees that collec- 
tor would have been allowed if execu- 
tions had been issued, was demurrable 
for failure to state a cause of action, 
since complaint did not show that 
collector was an “aggrieved party” 
within statute concerning actions on 
bonds of public officers, and collector’s 
injury, if any, was not an “injury” in 
the legal sense, and collector’s damage, 
if any, was “damnum absque injuria’”’, 
Code 1932, §§ 2830, 2855, 2868, 3045, 
3054; Joint Resolution March 31, 1934, 
38 St. at Large, p. 2253.—Parker y. 
Brown, 10 S.H.2d 625, 195 S.C, 35. 

§ 1352 

Ga. As county commissioners’ duty 
to pay county tax collector commissions 
due on state’s share of taxes collected 
by commissioners and amount of such 
commissions are fixed and determined 
by law, collector need not present his 
claim therefor within 12 months to 
prevent bar thereof by statute of limi- 
tations. Code 1933, § 23-1602; § 92- 
8201, as amended by Laws 1937, p. 
446.—Bibb County v. Winslett, 14 S.H. 
2d 108, 191 Ga. 860. 

Only the state’s share of tax, levied 
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Missions allowed county tax collector 
for collecting other portions of such tax 
cannot be treated as “compensation 
from the state’ and must be paid by 
collector into county treasury as ‘pub- 
lic moneys belonging to said county” 
under officers’ salary act. Laws 1924, 
pp. 90, 92, 93, §§ 2, 7, 8; Laws 1937- 
1938, Ex.Sess., pp. 165, 167, §§ 10, 11 
(e).—Bibb hs Winslett, 14 8.0. 


§ 1353 

C.C.A.8. Under laws of Arkansas, 
owner of realty is not liable for taxes 
imposed thereon which are a charge 
against and lien upon the land, and 
the failure to pay them results in 
eventual sale of lands to the state un- 
less they are purchased by others at 
tax sale or unless they are redeemed 
by owner as provided by law, and the 
state acquires title to the land because 
of failure of owner to pay the taxes 
and owner receives nothing for his 
rights in the land as a result of tax 
proceeding and hence transfer of title 
to the state is not only involuntary but 
is without any consideration moving 
to the transferor. Crawford & Moses’ 
Dig.Ark. § 10096.—Helvering v. Nebras- 
ka Bridge Supply & Lumber Co., 115 
F.2d 288. 

D.C.Md. In Maryland, taxes on real 
estate, but not on personal property, 
become a lien upon the property when 
due and so continue until paid, and 
are also a_ personal liability of the 
owner in whose name the property is 
assessed on the tax rolls on the date 
of finality. Code Md.1939, art. 81, §§ 2 
(20), 72, 154.—Supplee v. Magruder, 36 
F.Supp. 722. 

Ariz. Personal property taxes are 
not a charge against the owner but 
against the property. Code 1939, § 73- 
506.—Maricopa County v. Arizona Trac- 
tor & Equipment Co., 109 P.2d 618. 

Pa.Super. A mortgagee in posses- 
sion is not the owner of the property, 
and hence he is not personally liable 
for taxes.—Peoples-Pittsburgh Trust 
Co, v. Henshaw, 15 A.2d 711, 141 Pa. 
Super. 585. 

Pa.Orph. The Statute of Limitations 
operates only on the particular remedy 
to which it refers and not on the ob- 
ligation of him against whom taxes 
have been assessed and hence they may 
be collected at any time by any legal 
means not barred by specific enact- 
Perea re Gery’s Estate, 33 Berks 

S.C. Under statute, all taxes, as- 
sessments, and penalties legally as- 
sessed are a debt payable to the state 
and are personal liabilities of the tax- 
payer, and the state may bring suit 
in court upon such personal liability 
of taxpayer and recover judgment for 
delinquent taxes and penalties at any 
time within 10 years from date due. 
Code 1932, §§ 2569, 2863.—Rothrock v. 
Oakman, 10 8.H.2d 345, 195 S.C. 123, 

Wyo. In absence of statute provid- 
ing that tax is personal obligation of 
party whose property is assessed for 
taxes, a tax against realty does not, 
in the strict sense, impose an obliga- 
tion or liability on the taxpayer.— 
Board of Com’rs of Big Horn County 
v. Bench Canal Drainage Dist., 108 
P.2d 590. 


§ 1358 

C.C.A.Tex. Under Texas law, tax- 
payer, in suit for collection of delin- 
quent taxes, could interpose defense 
that he was not owner of minerals as- 
sessed to him, and that the levies 
and assessments were arbitrary, confis- 
eatory, and discriminatory. Reyv.St. 
Tex.1925, art. 7329—Norton vy. Cass 
County, 115 F.2d 884. 

Ariz. A proceeding to collect taxes ig 
one in rem. Code 1939, §§ 73-506, 73- 
804, 73-806.—Maricopa County v. Ari- 
zona Tractor & Equipment Co., 109 P. 
2d 618. 

Cal. A more summary method may 
be provided for the collection of taxes 
due to the sovereign than is provided 
for the recovery of judgment for debts 
between private citizens.—People vy. 
Skinner, 110 P.2d 41. 
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eneral assembly on intangibles, can 
be considered as state tax, so that com- 
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Gen.Assem. ¢. 
baum, 295 N.W. 455. 2 
Neb. The Legislature has excl 
and discretionary power to prescri 
the means by which taxes shall be 
lected, and taxes are collectible in, 
only in, the manner so provided. 
nell v. City of Broken Bow, 2 
274, al 
When statutes provide a remedy 
the collection of taxes under given 
cumstances, that remedy is exclu 
Tere v. City of Broken Bow, 2 


Pa.Super. The statute empower 
the collector of taxes to collect fr 
the employer of a taxpayer owing p 
capita or occupational taxes if the en 
ployer has in possession unpai 
missions or earnings of the ta 
is not “retroactive’, and the re 


medi 


, 18 A.2d 324, 143 Pa.Super. 
The enforcement of a tax i 
proceeding in invitum, and statut 
requirements must be strictly com 
with.—Richford Sav. Bank & Trust C 
v. Thomas, 17 A.2d 239. fd 

§ 1362 f 
Ga. Claims for taxes should b 
forced within seven years from 
date when they are due and when + 
ecutions could have been issued there- 
for, unless within such time an execu- — 
tion is issued and entered on the g 
eral execution docket, as in the ca 
of judgments. Code, §§ 92-5102, 92- 
7701, 92-7702, 119-100 ae 


fs 


from the date when they are due a 
when executions could have been issue 
therefor unless within such time an 
execution is issued and entered on 
general execution docket, is not ful-_ 
filled by merely depositing execution — 
in office of clerk and having an entry 
of filing made thereon, but execution © 
should be actually entered on docket. — 
Code §§ 92-5102, 92-7701, 92-7702, 110- 
1001.—Suttles v. Dickey, 15 S.H.2d 445. 

The statute declaring deeds, mort- 
gages and liens of all kinds effective 
from date of filing as against third 
persons acting in good faith and with- 
out notice is not applicable to claim 
for taxes, which must be enforce 
within seven years from date when 
tax is due and when execution could 
have been issued therefor, unless wit 
in such time an execution is issued and 


entered on general execution docket. 4 
Code, §§ 67-2501, 92-5102, 92-7701, 92- 
7702, 110-1001.—Suttles v. Dickey, 15 g 
S8.H.2d 445. A 
Under rule that claim for taxes ~ 


should be enforced within seven years 
from date when tax is due and when 
execution could have been issued there- 
for unless within such time an execu- 
tion is issued and entered on general 
execution docket, claim for taxes for 
year 1929 was barred and could not 
be enforced, where execution, though 
issued on December 18, 1936, and filed 
by clerk of superior court on Decem- 
ber 19, 1936, was not recorded on gen- 
eral execution docket until January 8, 
1937, more than seven years from date 
when tax was due and execution could 
have been issued therefor. Code, §§ 
92-5102, 92-7701, 92-7702, 110-1001.— 
Suttles v. Dickey, 15 S.H.2d 4465. a 
S.C. Where Legislature of 1934 ex- — 


\ 
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tended time for payment of 1933 prop- 
erty taxes from March 15, 1934, to 
May 1 of that year, county treasurer 
of Cherokee county had until July 1, 
1934, within which to issue executions 
for delinquent taxes for 1933. Code 
1932, § 2868; Joint Resolution March 


31, 1934, 38 St. at Large, p. 2253.— 
‘Parker v. Brown, 10 S.B.2d 625, 195 


S:Caab. 
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Ga. Where a general tax execution 
against a life tenant is levied on realty 
in which the tenant has a life estate, 
the life estate only, and not the fee, 
is the property under. the levy.— 
Dooley v. Bohannon, 11 8.B.2d 188, fol- 
lowed in Dooley v. City of Toccoa, 
11 S.H.2d 190. 
, Ga, Although the value of a_ house 
and lot is greater than amount due on 
a tax execution levied thereon, the levy 
will not be declared excessive unless 
the lot is capable of subdivision for 
purpose of sale-—Turpin v.. Bibb Coun- 
iy elton SH 2d- 795,.191 . Ga.-.671: 
The mere misstatement of the lot or 
district number will not render the 
‘deseription in.a sheriff’s levy of execu- 
tion and deed executed pursuant there- 
to, void, if, notwithstanding such er- 
ror, the land is so definitely described 

as to be readily identified—Turpin_ v. 
Bibb County, 13 S.W.2d 795, 191 Ga. 


t A taxpayer objecting to an as- 
sessment must take the steps provided 
by law if he believes that his assess- 
ment is excessive. Smith-Hurd Stats. 
4 oe ec. 120, §§ 314a, 314b.—People v. J. B. 
' Inderrieden Co., 31 N.E.2d 580, 375 
weet lil, 458. 

. Where assessment of personal tax 
was actually made and confirmed, and 
returned delinquent, and suit was 

: if} brought thereon, a taxpayer could not, 
in such suit, defend on ground that 
assessment was excessive. Smith-Hurd 
' Stats. c. 120, §§ 314a, 314b.—People v. 
J. B. Inderrieden Co,, 31 N.H.2d 580, 
© 375 Ill. 458. 

Mass. That description in instru- 
~ ment of taking of land for nonpayment 
of taxes referred to a deed that was 
recorded after assessment did not af- 
fect validity of instrument of taking. 

G.L.(Ter.Ed.) ¢. 60, 54, as amended 
Rees St.1933) ec. 1325, 7.—Town of 

Franklin v. Metcalfe, 30 N.BH.2d 262. 
A description in instrument of tak- 

ing for nonpayment of taxes of each 
parcel of land taken must be a reason- 

ably accurate one, but it is enough 
if description fairly designates the 
property for information of those in- 
terested. G.L.(Ter.ld.) ¢. 60, § 54, as 
amended by St.1933, c. 325, § 7—Town 
of Franklin v. Metcalfe, 30 N.BH.2d 262. 

The purpose of rule requiring that 
the description in instrument of tak- 
ing for nonpayment of taxes of each 
parcel of land taken must be a reason- 
ably accurate one is to enable owners 
and prospective purchasers to be sure 
what property is being taken or sold. 
G.L.(Ter.Ed.) ¢. 60, § 54, as amended 
by St.1933, ¢. 325, § 7.—Town of 
Franklin v. Metcalfe, 30 N.H.2d 262. 

S.C. Where landowner in whose 
name land had been listed and assessed 
for taxation died after January 1, when 
the property became liable for assess- 
ment, but before assessment was ac- 
tually made, levy of tax execution, ad- 
vertisement and sale should have been 
in the names of devisees of the land, 
who were owners at the time thereof. 
Code 1932, §§ 2569, 2605, 2859, 9070, 
9071, 9074, 9079(1).—Osborne y. Vallen- 
tine, 12 §.H.2d 856, 196 S.C, 90. 

The Code chapter covering executions 
and judicial sales is applicable to tax 
executions and tax sales. Code 1932, § 
9066 et seq—Osborne y. Vallentine, 12 
S.B.2d 856, 196 S.C. 90. 

“Due process of law” and statutes 
governing tax executions and tax sales 
require some sort of notice to land- 
owner before he is deprived of his prop- 
erty. Code 1932, §§ 9070, 9071.—Os- 
borne Ne Vallentine, 12 8.H.2d 856, 196 
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C.C.,A.La, Louisfana corporate fran- 
chise taxes for 1938, 19384 and 1935, 
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were not barred by prescription, since 
prior to 1938 amendment to Louisiana 
constitution, there was no prescription 
applicable to corporation franchise tax- 
es, and wording of amendment did not 
indicate that amendment was to have 
retroactive operation. Acts La. No. 
of 1932, § 1(4);\ Acts La.No. 10 of Ist 
Hx.Sess.1935, 1(4); Const.La.1921, 
art.' L9t 19, as amended in 1938.— 
Mayer v. Gros, 116 F.2d 733, affirming 
International Shoe Co. y. Picard & Geis- 
mar, 30 F.Supp. 570. 

Where wording of amendment to pro- 
vision in Louisiana constitution relat- 
ing to prescription applicable to cor- 
poration franchise taxes did not indi- 
cate that amendment was to have retro- 
active operation, the prescriptive perl- 
od provided for in amendment was only 
applicable to taxes falling due after 
the day the amendment became effec- 
tive. Acts La. No. 8 of 1932, § 1(4); 
Acts La. No. 10 of 1st Ex.Sess.1935, § 
1(4); Const.La.1921, art. 19, § 19, as 
amended in 1938.—Mayer v. Gros, 116 
F.2d 733, affirming International Shoe 
Co. y. Picard & Geismar, 30 F.Supp. 
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Fla. That a _ refrigerating display 
case sold under a conditional sales 
contract on February 6, 1937, was not 
in buyer’s store on January 1, 1937, 
did not exempt case from sale for 
taxes assessed and levied against buy- 
er’s stock of merchandise and trade 
conveniences for 1937, where case was 
installed in place of another case, 
which was in store on January 1, and 
was included with other property in 
assessment for 1937 taxes, since when 
case was placed in store to take place 
of another it became an integral part 
of the “stock in trade’? and became 
subject to levy and sale to enforce pay- 
ment of tax levied against the unit 
stock in trade.—Warren Co. v. Howell, 
3 So.2G 167. 

Where the stock in trade, including 
goods, wares, merchandise and move- 
able fixtures, of a store is assessed as 
a unit for taxation purposes, the unit 
as it exists at time of levy for pay- 
ment of delinquent taxes is subject to 
sale to enforce payment of tax.—War- 
ren Co. v. Howell, 3 So.2d 167. 

N.Y. The general policy of the state 
is to collect unpaid real estate taxes 
by levy upon personalty of owner, 
when that is permitted by Tax Law, 


or by a sale of the property. Tax 
Law, §§ 71, 119 et seq., and 150 et 
seq.—In re Ueck’s Estate, 35 N.H.2d 


624, 286 N.Y. 1, reversing 22 N.Y.S.2d 
740, 260 App.Div. 369. | 
§ 1372 

Fia. Where 1937 and 19388 state and 
county taxes against the stock of mer- 
chandise and trade fixtures of a store 
were unpaid, a tax sale of such ar- 
ticles on March 17, 1939, was not void 
in so far as it attempted to enforce 
1938 taxes on ground that such taxes 
did not become delinquent until April 
1,-19389, especially where lien for 1938 
taxes attached on January 1, 1938, and 
taxes were due and payable November 
1, 1938—Warren Co. v. Howell, 3 So. 
2d 167. 

Where if the stock in trade of a store 
had been sold at a tax sale only to 
satisfy levy for 1937 state and county 
taxes, the lien for levy of 1988 taxes 
would have remained outstanding, sub- 
ject to being enforced by another and 
subsequent sale, it was proper to ex- 
tinguish -both existing and matured 
liens by one sale so that purchaser 
would acquire title free from _ state 
and county tax liens.—Warren Co. vy. 
Howell, 3 So.2d 167. 

La. Even if franchise tax statute 
provides that lien, privilege or mort- 
gage granted by statute follows mov- 
able effects and assets into hands of 
bona fide purchasers or assignees for 
value, and gives state right to seize 
and sell movable property or chose in 
action to satisfy its franchise tax 
claim, by priority over all other claims, 
except for ad valorem taxes, state could 
not seize and sell a judgment in hands 
of assignee of tax debtor to satisfy 
its franchise tax claim, without any 
notice to assignee or without any con- 


teadicbony. Pp 
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assignee might protect her interest and 

ownership of judgment. Act No. 8 of 

1932, § 8, as amended by Act No. 18 of 

1934.—Folse v. Dale, 2 So.2d 6, 197 x 

La. 511. 4 
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Miss. Fact that gross income tax 
was made a debt recoverable by action 
under statutes imposing tax was not 
determinative of State Tax Collector’s 
right to sue. Code 1930, §§ 3122, 6986; 
Laws 1930, ec. 90.—Dunn Const. Co. v. 
Craig, 2 So.2d 166, suggestion of er- 
ror overruled 3 So.2d 8384. ) 

State Tax Collector was not entitled 
to maintain suit to collect gross in- 
eome tax where Sales Tax Act provid- 
ed that enforcement of act in courts 
should be under “exclusive jurisdic- 
tion” of chairman of State Tax Com- 
mission, since quoted words preclude 
idea of coexistence, and in the ordi- 
nary speech of the people, mean pos- 
sessed to the exclusion of others. Laws 
1930, ec. 90, § 16, as amended.—Dunn 
Const. Co. v. Craig, 2 So.2d 166, sug- 
gestion of error overruled 3 So0.2d 834. 

State Tax Collector was not given 
right to sue for collection of gross 
income tax by statute providing that 
tax should constitute debt due state 
and lien on taxpayer’s property and 
could be collected by action in debt or 
other appropriate judicial proceedings, 
and such remedies were in addition 
to all other existing remedies, since 
such provisions appeared in other stat- 
utes imposing taxes for collection of 
which State Tax Collector was denied 
right to sue. Code 1930, §§ 3673, 5025— 
5101, 6986; Laws 1934, ec. 119, § 11. 
—Dunn Const. Co. v. craig, 2 So.2d 
166, suggestion of error overruled 3 - 
So.2d 834. 

State Tax Collector was not entitled 
to sue for collection of gross income 
tax on theory that sales tax statutes 
should not be construed so as to leave 
it to will and discretion of chairman of 
State Tax Commission as to whether 
tax should be collected, where same 
argument could be applied to enforce- 
ment of income and inheritance tax 
laws, which taxes were excepted from 
those for which State Tax Collector 
might sue, administration of most all 
of other new forms of taxes had been . 
placed under chairman’s jurisdiction, 
and Attorney General would have right 
to bring suit. Laws 1930, c. 90, § 16, 
as amended.—Dunn Const. Co. v. Craig, 
2 So0.2d 166, suggestion of error over- 
ruled 3 So.2d 834. 

Miss. Where department having 
eharge of administration of revenue 
statutes had correctly interpreted them 
and it was not suggested that taxpay- 
er had not conformed, and strictly so, 
to that interpretation, state tax col- 
lector had no cause of action against 
taxpayer.—Craig v. Standard Oil Co. 
of Kentucky, 2 So.2d 558. 

Tenn. The statutes providing for 
reference in proceedings for collection 
and handling of “taxes” refer to state, 
county and sometimes municipal taxes, 
the superiority of the lien of which is 
clearly recognized, but drainage as- 
sessments are not “taxes’? and hence 
reference to determine lien thereof was 
not necessary in proceeding to sell 
land for delinquent state and county 
taxes. Code 1932, §§ 1588, 1601, 1609, 
1678, 1679, 4306, 4309.—Obion County, 
for Use and Benefit of North Fork 
Drainage Dist. No. 2, v. Massengill, 
151 S.W.2d 156, al 477. 


§ 

Me. An action for taxes brought by 
collector where nine-tenths of the 
judgment debtor’s property was sold 
was an “action of debt’ and not a 
special proceeding to enforce the stat- 
utory lien on real estate for taxes. 
Rev.St.193.0,.¢. 13, § 353: e..14,)'§) 28.— 
Snell v. Libby, 15 A.2d 148, , 
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til, Where it appeared that all taxes 
and penalties had been paid in tax re- 
ceivership proceeding, trial court had 
no further jurisdiction except to dis- 
miss the petition for receivership. 
Laws 1935, p. 1166, Smith-Hurd Stats. 
e. 120, § 697 note—Toman y. Park 
Castles Apartment Bldg. Corporation, 
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In action of debt to recover a 
tax, nothing less than clear and suffi- 
cient evidence of fraud is available as 
a defense.—People y. Pioneer Tailoring 
Co., 29 N.H.2d 100, 374 Tl. 

Ii. In an action of debt such as 
for the recovery of personal property 
taxes, nothing less than clear and 
sufficient evidence of fraud is available 
as a defense. Smith-Hurd Stats.Const. 
art. 9, § 1—People vy. Process Corpo- 
ration, 35 N.H.2d 341, 377 Ill. 65. 


§ 1392 ies 2 
La.App. The two-year prescription 
against statutory action to recover 


dividends unlawfully paid or corporate 
assets otherwise unlawfully returned 
to shareholders is inapplicable to ac- 
tion by the state. against corporation 
to recover franchise taxes. Act No. 
250 of 1928, § 27.—State v. Taylor In- 
terests, 200 So. 157. 

Miss. A mutual life insurance com- 
pany was liable to the state for taxes 
on annuity considerations paid to com- 
pany but was not liable for interest 
on taxes or for taxes on considerations 
paid to company during first six 
months of 1932 where right to recover 
such taxes was barred by statute con- 
cerning time within which proceedings 
must be brought by state tax collector 
for collection of taxes at time of filing 
of suit by state. Code 1930, § 6996.— 
State ex rel. Gully v. Mutual Life Ins. 
Co. of New York, 198 So.: 763, 189 
Miss. 830, overruling suggestion of er- 
ror in part 196 So. 796, 189 Miss. 830. 

S.C. Under statute, all taxes, assess- 
ments, and penalties legally ‘assessed 
are a debt payable to the state and are 
personal liabilities of the _ taxpayer, 
and the state may bring suit in court 
upon such personal liability of tax- 
payer and recover judgment for de- 
linquent taxes and penalties at any 
time within 10 years from date due. 
Code 1932, §§ 2569, 2863—Rothroek v. 
Oakman, 10 §.E.2d 345, 195 S.C. 123. 
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Me. Under tax lien enforcement stat- 
ute, mortgagee of premises sold on 
execution is not entitled to notice and 
joimder as a party defendant in an ac- 
tion to enforce the collection of a tax 
assessed on the mortgaged property. 
Rey.St.1930, ec. 13, § 3; ¢ 14, § 28.— 
Snell v. Libby, 15 A.2d 148. 

S.C. Where there is a duly consti- 
tuted fiscal authority for purpose of 
collecting taxes, it is proper that an 
action for collection of taxes be 
brought by such fiscal officer in his 
name in behalf of the state or its sub- 
divisions.—Rothrock v. Oakman, 10 S. 
B.2d 345, 195 §.C. 123. 

Subject to general rules as to parties 
in civil actions, and the particular stat- 
utory provisions of various jurisdic- 
tions governing actions for taxes, suits 
for collection of delinquent taxes are 
usually to be brought in name of of- 
ficer authorized to collect the tax.— 
Rothrock v. Oakman, 10 §.H.2d 345, 195 
Si@elZse 
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Ky. A pleader must show his right 
to relief by making every essential al- 
legation, particularly in actions to re- 
eover taxes, since the citizen should 
not be required to pay such contribu- 
tions without clear authority for their 
demand.—City of Lexington v. Security 
Trust Co., 144 S.W.2d 524, 284 Ky. 
282. 

S.C. In action for collection of taxes, 
complaint should show a prima facie 
valid tax, and property against which, 
and person upon whom, it is a charge, 
and it should show jurisdiction of 
eourt over subject matter, and _ that 
property is delinquent, but it need not 
aver how and by whom levy and as- 
sessment were made.—Rothrock vy. Oak- 
man, 10 §.H.2d 3845, 195 S.C. 123. 
Tex.Civ. App. In delinquent tax suit 
brought by state for itself and for use 
of county and certain political subdi- 
visions thereof, the petition was not 
required to allege what portion of the 
taxes due each political subdivision in 
whose behalf the suit was filed was 


‘maintenance purposes, an 


vied for 
i ‘in absence 
of a special. exception or some defen- 


‘sive issue imposing on the state the 


necessity of supplying such informa- 
tion, the allegations of the petition 
which followed the exact language of 
the statute prescribing the form 
thereof, were sufficient. Vernon’s Ann. 
Civ.St. art. 7328.1.—Corbett v. State, 
153 S.W.2d 664, error refused. 

In state’s delinquent tax suit brought 
for itself and for the use and benefit 
of county and certain political subdi- 
visions thereof, petition which alleged 
that a named defendant was the pres- 
ent record owner of fee-simple title to 
the’ land and that ‘the defendant (is) 

* * Jjiable for the full amount of 
aaa taxes, penalties, interest and 
costs”, was _ sufficient averment con- 
cerning which of the defendants owned 
the property. Vernon’s Ann.Civ.St. art. 
art. 7328.1.—Corbett v. State, 153 8S. 
W.2d 664, error refused. 
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Ga.App. An individual who works 
for wages comes under the unemploy- 
ment compensation act unless it is 
shown to satisfaction of Commissioner 
of Labor that individual’s employment 
falls within the exceptions of the act, 
and, where commissioner treats an in- 
dividual working for wages as coming 
under act, presumably it has been es- 
tablished to satisfaction of commission- 
er that individual’s employment does 
not fall within statutory exceptions. 
Laws 1937, p. 806, as amended by 
Laws 1937-1938, Ex.Sess., p. 356.— 
Young v. Bureau of Unemployment 
Compensation, 10 S.E.2d 412. 

Where Commissioner of Labor treats 
an individual working for wages as 
coming under unemployment compen- 
sation act and brings an action against 
employer of individual to collect con- 
tributions required under the act, bur- 
den is upon employer to show that 
individual’s services come within the 
three classes of act designated as A, B 
and C. Laws 1937, p. 806, as amended 
by Laws 1937-1938, Ex.Sess., p. 356; 
Laws 1937, p. 844, § 19(h) (6).— 
Young v. Bureau of Unemployment 
Compensation, 10 S.H.2d 412. 

Mo. In action by members of Unem- 
ployment Compensation Commission to 
recover contributions allegedly due un- 
der Unemployment Compensation Act, 
the plaintiffs had the burden of proof 
and the court, sitting as a jury, was 
not reauired to believe the testimony of 
plaintiffs’ witnesses, even if their tes- 
timony was not impeached or contra- 
dicted. Mo.St.Ann, § 13194—1 et ‘seq., 
p. 4770.—Murphy_ v. ponphan Tele- 
phone Co., 147 S.W.2d 616. 
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Ill, In proceeding to recover taxes, 
where valuation placed upon property 
is objected to by taxpayer, evidence 
must establish that alleged excess valu- 
ation is result of some improper, cor- 
rupt, or illegal motive on part of as- 
sessing authorities or is so grossly ex- 
cessive as to create a constructive 
fraud, and-proof of a mere overvalua- 
tion is insufficient—People ex rel. To- 
man v. Marine Trust Co., 31 N.H.2d 
933, 375 Ill. 488. 


BHvidence that improved realty in 
business district of city of Chicago was 
operated at a loss, but that building 
was not valueless and that property 
Was assessed on same basis as other 
like property in the vicinity, did not 
establish any actual or constructive 
fraud on part of assessing authorities 
which resulted in any “unjust discrimi- 
nation” so as to warrant interference 
with valuation fixed by assessing au- 
thorities. Smith-Hurd Stats.Const. art. 
9, § 1; U.S.C.A.Const. Amend. 14.— 
People ex ver Toman v. Marine Trust 
Co., 31 N.H.2d 933, 375 Ill. 488 

Ww. In an action of debt such as for 
the recovery of personal property taxes, 
nothing less than clear and sufficient 
evidence of fraud is available as a 
epee oe Smith-Hurd Stats.Const. art. 

§ 1.—People v. Process Corporation, 
3b N.H.2d 341, Bi) D1. 65. 

In action to collect personal prop- 


t erty tax, icactn of overvaln 


ant company, that wife and fat 


connection with assessment of 
property will not alone establish f 
unless the overvaluation is so 


stances as to justify conclusion tha 
it was not honestly made and wa 
known to be excessive. Smith- 
Stats.Const. art. 9, § 1.—Peopl 
Process Corporation, 35 N.H.2d 3: 
3877 Ill. 65. 
Mo. In action to recover co 
tions allegedly due under Unemplo 
ment Compensation Act where — 
peared that president of ayes 
company owned 449 shares of ‘ 
outstanding shares of stock of def 


the president owned the remaini 
shares, that company had seven | 
dividuals in its employment, that | 
defendant company operated a sf 
phone system in Ripley county, 
the president individually 
Wayne county telephone systen 
employed six persons, and that 
books, business and affairs of eac 
totally 
other, 


contributions on theory that bot 
“controlled” by the same i 
within Unemployment Compe 
Act defining employer and, theref 
contrary finding of trial court 
binding on Supreme Court. it. 
§§ 4558, 13194— —3(h) (4), p (20 
4770 _—Murphy v. Depepner Melepho 
Co., 147 S.W.2da 61 
Tex.Civ.App. In ae by the 
for itself and the use and~ 
county and certain political 
sions thereof to recover del! 
taxes, penalties, ete., and to f 
tax liens, introduction by the s co 
inventory sheets, assessment ro 
delinquent | tax records made Cy eAY 
facie case’ as to every material 
necessary to the establishment = 
state’s cause of action. Vernon 
Civ.St. arts. 7326, 7336. “Corbet 
State, 153 S.W.2d O64. error Mes 


C.C.A.W.Va. In an action fi 
recovery of delinquent taxes, bY 
is not recoverable unless authorized by 
statute—Dravo Contracting C ; 
James, 114 F.2d 242. 3 
til, Where building owner 
cross-petition or counterclaim to pet 
tion of county tax collector in- 
eeivership proceeding, affirmativ q 
could not be granted ee owner’ 
1105 § 162; 


swer. Smith-Hurd Stats. 
Laws 1935, p. 1166, Smith. -Hurd : 
c, 120, 697 note—Toman vy. Park 


Castles Apartment Bldg. Corpora me 
31 N.H.2d 299, 375 Il. 293, rever ne 
24 N.H.2d 868, 303 Ill. App. 205. # 

Where county court in tax receiv 
ship proceeding found that all del 


paid, 


p- 1166, Smith- Hurd Stats. 
697 note—Toman v. Park Castl 
Apartment Bldg. Corporation, 31 N. 
2d°.299, 375 TM. 293), Reverses 24 
2d 868, 303 Ill.App. 205. ee: 

Me. Where Bre yee levied in. 
tion for taxes and seizure on execu 
were both of ‘all the right, title 
interest” which the judgment debtor 
had in the realty upon which levy was 
made, which was the entire fee, execu 
tion sale of a common and undivided 
nine-tenths interest in debtor’s lands_ 
was void, since sheriff could not sell ! 
on execution less than entire estate 
which was bound by lien of attach- 
ment.—Snell v. Libby, 15 A.2d 148. 

Sheriff's deed purporting to convey 
nine-tenths of execution debtor’s prop- 
erty attached in action for taxes, but 
not stating that interest sold was un- 
divided, was void, since there was no 
means of distinguishing the portion 
sold from the residue.—Snell v. Libby, 
15 A.2d 148. 

Where mortgagee failed to protect 
his mortgage either by making known 
to the court having jurisdiction over 
tax lien proceedings that he was an in- 
terested party or by redeeming realty 
from tax sale as provided by statute, 
title to mortgaged premises passed to 


a —_—- —* 
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was superior to title claimed by mort- 
-—s gagee. =Rev.St.1930, c. 13, § 3; ©. 14, 
. § 28.—Snell v. Libby, 15 A.2d 148. 

ve Taxation of premises to occupant 
a after realty had been sold on execution 


Lh 


\ purchaser through sheriffs sale and 


ay 
, 


in action to enforce collection of tax, 
where no notice of change of ownership 
was given to assessors, did not con- 
_ stitute a waiver of tax sale and nullify 
title which passed to purchaser and his 
_privies, since under statutes land may 
be assessed either to the owner or per- 
son in possession on the first day of 
_ April, and assessors may continue to 
‘assess the same to person to whom it 
was last assessed, notwithstanding 
change of ownership or occupancy. 
) Rey.8t.1930, ¢. 13, §§ 9, 26.—Snell v. 
_ Libby, 15 A.2d 148. 
Me. Where a tax is assessed in 
gross, if any part of the property as- 
‘sessed is taxable, in an action for 
debt, judgment for the tax must be 
entered, since overvaluation is not a 
defense. Rev.St.1930, c. 13, § 6, subd. 
3, and § 73 et seq.—City of Lewiston 
y. All Maine Fair Ass’n, 21 A.2d 625. 
Tex.Civ.-App. In delinquent tax suit, 
brought by the state for itself-and for 
the use and benefit of a county and 
certain political subdivisions thereof, 
the judgment in favor of the taxing 
agencies was not required to apportion 
the amount of the taxes due to such 
agencies. Vernon’s Ann.Civ.St. art. 
7328.1—Corbett v. State, 153 S.W.2d 
664, error refused. 
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Mo. In action by the Unemployment 
Compensation -Commission to collect 
contributions under provisions of the 
unemployment compensation law, costs 
of suit were erroneously assessed 
against the commission even though 
the employer prevailed. Mo.St.Ann. § 
13194—15(h), p. 4770.—Murphy  v. 
impp, 147 S.W.2d 420. 

Statute authorizing recovery of costs 
n action on state’s contracts did not 
uthorize award of costs to employer 
who prevailed in action brought by 
the Unemployment Compensation Com- 
mission to collect contributions under 


— *~pensation : Su. : 
-13194—15(h), pp. 1476, 4770.—Murphy 


vy. Limpp, 147 S.W.2d 420. 
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Ill. Value of property for taxation 
was a question of fact which had been 
passed upon by assessor, Board of Ap- 
peals, and county court of Cook county, 
and, on appeal from judgment for de- 
linquent taxes, valuation could not be 
fixed by Supreme Court and, in absence 

of fraud, was not subject to Supreme 
 Court’s supervision.—People ex rel. To- 

man v. Marine Trust Co., 31 N.H.2d 

933, 375 Ill. 488. 

Miss. Where only question presented 
on appeal in suit by State Tax Col- 
lector, against highway contractor to 
collect gross income tax was whether 
eollector had authority to maintain 
suit or whether right was vested ex- 
clusively in chairman of State Tax 

Commission, whether position of com- 
mission in refusing to give retroactive 
effect to court decisions or opinions of 

Attorney General was sound was not 

for decision. Laws 1934, c. 119.—Dunn 

Const. Co. v. Craig, 2 So.2d 166, sug- 

gestion of error overruled 3 So.2d 834. 

Mo. In action by members of Un- 
employment Compensation Commission 
to recover contributions allegedly due 
under Unemployment Compensation 
Act, where matter of payrolls was in 

_ issue, although witness offered by 

_ plaintiffs was defendant’s president and 
although witness stated that he 
thought reports regarding payrolls 
were probably correct, the trial court 
was not required to accept figures as 
correct and where the court found in 
favor of defendant, Supreme Court was 
required to infer that trial court did 
not accept the figures as correct. Mo. 
: St.Ann. § 13194—1 et seq., p. 4770.— 
Murphy vy. Doniphan Telephone Co., 
147 S.W.2d 616. 

Tex.Civ.App. In delinquent tax suit 
brought by the state for itself and for 
use and benefit of county and certain 
political subdivisions thereof, wherein 
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petition specifically alleged that appeal- 
ing defendant was indebted to each 
of the subdivisions in whose behalf 
suit was instituted, for taxes on each 
of eleven tracts of land, and the trial 
court rendered judgment in the amount 
alleged, presumption existed on appeal 
that proof supported the allegation. 
Vernon’s Ann.Civ.St. art. 7328.1, § 1 
(c).—Corbett v. State, 153 S.W.2d 664. 
error refused. 

Judgment for the state in delinquent 
tax suit brought by state for itself 
and for use and benefit of county and 
certain political subdivisions thereof, 
was affirmed in absence of showing 
that appealing defendants had been de- 
prived of such rights as were reason- 
ably calculated to cause and probably 
did cause rendition of improper judg- 
ment or a showing of any injury re- 
sulting to her from alleged errors of 
law in rendition of the judgment. Ver- 
non’s Ann.Civ.St. art. 7328.1.—Corbett 
vy. State, 153 S.W.2d 664, error refused. 

§ 1414 

N.C. Where administrative remedy 
is provided by statute for revision 
against collection, or for recovery of 
taxes assessed or collected, taxpayer 
must first exhaust remedies thus pro- 
vided before administrative body, or 
otherwise he cannot be heard by ju- 
dicial tribunal to assert its invalidity 
and must resort to such legislative 
remedies at time and in manner that 
statute and proper regulations provide. 
—Unemployment Compensation Com- 
mission v. J. M. Willis Barber & 
EE Shop, 15 S.E.2d 4, 219 N.C. 


§ 1415 

Mass. Generally, suits in equity will 
not lie to determine validity of a tax 
or to enjoin its collection.—Codman v. 
Assessors of Westwood, 35 N.W.2d 262. 
309 Mass. 4338. 

Pa.Com.Pl. A taxpayer is not estop- 
ped, by mistakenly filing a tax return, 
from restraining collection of the tax.— 
Parse v. City of Philadelphia, 37 D. 


§ 1418 

D.C.Cal. In absence of showing that 
state officers were attempting or in- 
tending to assess any tax against cor- 
poration, or to collect any tax other 
than for specified two years, or to col- 
lect tax for such two. years otherwise 
than by specified action, there was no 
reason for enjoining such assessment, 
collection of other tax, or collection by 
other means than the specified action. 
Gen.Laws Supp.Cal.1939, Act 8488, § 
4.—Birch v. McColgan, 39 F.Supp. 358. 

Ga. Where execution for taxes was 
barred for failure to record execution 
on general execution doeket within 
seven years from date when taxes were 
due and execution could have been is- 
sued, taxpayer was no longer bound 
for taxes and could maintain action to 
enjoin enforcement of execution and 
for cancellation thereof, and was not 
“estopped” from doing so because he 
owned property for entire year for 
which taxes involved were due, and 
failed to make a return of property 
for such year, and had not paid or 
offered to pay the taxes. Code, §§ 92- 
5102, 92-7701, 92-7702, 110-1001.— 
Suttles v. Dickey, 15 S.H.2d 445. 


Pa. A bill by a township taxpayers’ 
association and individual taxpayers to 
restrain a county board of revision of 
taxes from imposing an improper as- 
sessment upon plaintiffs’ property and 
to prevent taxing authorities from col- 
lecting taxes under assessment did: not 
authorize granting injunction where 
plaintiffs complained merely of ir- 
regularities in board’s exercise of its 
power to revise and equalize triennial 
assessment of property. 72 P.S. §§ 
5020—1 et seq., 5020—505.—Mauch 
Chunk Tp. Taxpayers’ Ass’n v. Kern, 
14 A.2d 329, 339 Pa. 257. 


Where there is a want of power to 
tax or the tax is levied without au- 
thority of law, a bill in equity will lie 
to restrain its collection, but if the 
tax is lawful but manner of collecting 
it is oppressive or unfair, and there 
are technical irregularities in assess- 
ment, remedy is at law and by appeal 


A : 
from assessment.—Mauch Chun 
Taxpayers’ Ass’n vy. Kern, 14 A.2d 329. 
339 Pa, 257. 
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Iowa. In Iowa, equity will restrain 
the collection of an illegal or void tax, 
even though there may be an adequate 
remedy at law.—Kaus v. Unemployment 
Compensation Commission, 299 N.W. 
415, 230 Iowa 860. 


§ 1423 

Ill. A court of equity will not en- 
join the collection of a tax merely 
because the property has been as- 
sessed at a greater valuation than 
court would have fixed upon it, but 
where valuation is so grossly out of 
the way as to show that assessor could 
not have been honest in his valuation, 
and must reasonably have known that 
it was excessive, this is accepted as 
evidence of fraud‘ on his part, and 
courts may be called on to interpose. 
—People v. Commonwealth Edison Co., 


. 82 N.W.2d 902, 376 Ill. 70. 


Mich. Intentional overassessment of 
property for taxation is “fraud,” and 
equity has jurisdiction to relieve the 
burden of such oppression.—22 Char- 
lotte, Inc., v. City of Detroit, 293 N.W. 
647, 294 Mich. 275. 

.N.D. Where the jurisdiction of a 
district court is properly invoked, it 
has the power to set aside a_deter- 
mination of the State Board of Bquali- 
zation fixing the value of properties 
of a railroad under the Constitution, 
on ground of fraud or excess of juris- 
diction, but the district court has no 
power to review the honest judgment 
of the state board of equalization, act- 
ing within the scope of its authority, 
nor to conduct an inquiry or enjoin 
collection of taxes, where relief is 
sought solely on ground that State 
Board of Equalization erred in its 
judgment in valuing the property _ as- 
sessed. Const. § 179.—Northern Pace. 
Ry. Co. v. State, 299 N.W. 696. 

Pa.Com.Pl. -When owners of coal 
land, formerly operated under sub- 
lease, repossess by writ of fi. fa., and 
pray for stay of tax sale, claiming that 
advertisements did not properly de- 
scribe the property to be sold, and to 
strike off tax lien, and no answer 
filed, held, where description of prop- 
erty to be sold for taxes is so defective 
and uncertain that tax sale would only 
cause confusion and convey no valid 
title, such advertisement will be strick- 
equity may restrain the attempted tax- 
en off and sale stayed.—Kintz v. Coun- 
ty Com’rs, 34 Luz.L.Reg.Rep. 393. 

Whether petition for recovery of ti- 
tle, supra, comes within statutory ex- 
ception of Act 1939, P.L. 498, 72 PS. 
§ 5971la et seq.. not decided.—Kintz v. 
County Com’rs, 34 Luz.L.Reg.Rep. 393. 


§ 1428 

Pa.Com.Pl. Where some _ property 
which it is sought to tax is exempt and 
some is not, the taxpayer’s sole remedy 
may be an appeal from the assessment 
to the law side of the court, but when 
the whole of the property is exempt 
ation.—Ingersoll vy. City of Philadel- 
phia, 37 D. & C. 643. 

Tex.Civ.App. In city’s suit against 
county clerk alone for injunction 
against cashing city warrants, deposit- 
ed with defendant by plaintiff, buying 
revenue stamps from proceeds, and 
affixing such stamps to recorded trust 
deeds securing city bonds, plaintiff 
had no right to litigate question of its 
liability for stamp tax, as it had ade- 
quate legal remedy by action of man- 
damus to require performance of 
clerk’s ministerial duty to file and re- 
cord unstamped instruments, if law 
did not impose stamp tax thereon, 
Vernon’s Ann.Civ.St. art. 7047e.—City 
of Abilene v. Fryar, 143 S.W.2d 654. 

In city’s suit to enjoin county clerk 
from cashing city warrants deposited 
with defendant by plaintiff, buying 
revenue stamps from proceeds, and 
affixing such stamps to recorded trust 
deeds securing city bonds, where peti- 
tion alleged that defendant agreed to 
hold and was holding warrants pend- 
ing final determination of question 
whether trust deeds were exempt from 
stamp tax, further averment that de- 
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such tax. Vernon’s Ann.Civ.St. 
7047e.—City of Abilene v. Fryar, 143 
S.W.2d 654, 

§ 1429 


D.C.Cal. That foreign corporation 
could obtain “revivor” of its corporate 
powers, rights and privileges by pay- 
ing disputed bank and _ corporation 
franchise tax would not preclude grant- 
ing injunction against threatened acts 
in enforcement of the tax, where, in 
order to obtain money to pay the taxes, 
the corporation would have to trans- 
act intrastate business in the state, 
which state officers would prosecute as 


a misdemeanor, Gen.Laws — Cal.1937, 
Act 8488, § 33.—Birch y.. McColgan, 39 
F.Supp. 358. 


Refusal of a corporation’s directors 
to defend action in state court to col- 
lect bank and corporation franchise 
tax, or to bring action in the com- 
pany’s name in state court, was ex- 
cusable, where state officers threatened 
them with prosecution if they made 
any appearance by or for the corpo- 
ration in state court, as respects right 


to injunction.—Birch v. McColgan, 39 
F.Supp. 358. 
Iowa. In Towa, equity will restrain 


the collection of an illegal or void tax, 
even though there may be an adequate 
remedy at law.—Kaus v. Unemploy- 
ment Compensation Commission, 299 
N.W. 415, 230 Iowa 860. 


§ 1439 
Ga. One seeking relief from exces- 

sive tax levies, but admitting either ex- 
pressly or by necessary implication 
that he owes part of the tax covered 
by such executions, must pay or offer 
to pay the amount of the taxes admit- 
ted to be due, in order to obtain the 
relief sought.—Lowe v. City ef Atlanta, 
11 8.E.2d 891, 191 Ga. 76. 

§ 1442 

Ga. Where taxpayer’s corporate 

‘stock was taxed at 50 per cent. of its 
value while stock of other persons was 
systematically taxed at 15 per cent. of 
its value, and taxpayer promptly con- 
tested assessment by demanding arbi- 
tration, and although the inequality 
was shown at the hearing the award 
sustained the assessment, and taxpay- 
er’s writ of certiorari was dismissed by 
Court of Appeals on ground that certi- 
orari was not an available remedy, suit 
in equity filed during succeeding month 
.after decision of Court of Appeals, to 
enjoin collection of tax and cancel ex- 
-ecution because of the inequality, was 
not barred by “laches.”” Code 1933, § 
92-6912; U.S.C.A.Const. Amend. 14.— 
Montgomery v. Suttles, 13 S.H.2d 781. 
191 Ga. 781. 
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Ga. In action to enjoin enforcement 
-of execution for taxes for year 1929 
on ground that execution was not re- 
eorded on general execution docket 
within seven years from date when 
taxes were due and execution could 
have been issued, assessment would be 
assumed to have been made prior to 
December 20, 1929, in absence of 
showing to contrary. Laws 1920, p. 
17; Laws 1935, p. 472; Laws 1937, p. 
517; Code, §§ 92-5102, 92-6911 et seq., 
92-7701, 92-7702, 110-1001.—Suttles v. 
Dickey, 15 S.H.2d 445. 


N.D. In action by railroad against 
the state and several counties of the 
state into which the railroad extended, 
to enjoin the collection of a portion 
of the taxes levied and assessed against 
railroad properties, and to fix and 
determine the amount of taxes which 
the railroad was required to pay, evi- 
dence of railroad was insufficient to 
show, clearly and convincingly, that, 
in making assessment, the State Board 
of Equalization was actuated by fraud, 
or that it acted in such illegal, wrong- 
' ful, arbitrary or capricious manner as 
to constitute a fraud in law, or an aet 
in excess of the board’s jurisdiction, 
Laws 1939, ec. 226; Const. § 179.— 


% §146l | eee 
Mich. For equity to relieve the bur- 
den of the oppression of intentional 
overassessment for taxation, the _ evi- 
dence must clearly show intentional 
Violation of duty or disregard of a 
taxpayer’s rights.—22 Charlotte, Ine., 
vy. City of Detroit, 298 N.W. 647, 294 
Mich. 275, ; 

§ 1468 


C.C.A.W.Va. Equity courts in_ re- 
straining the collection of the illegal 
portion of a tax may in the exercise 
of their discretion require the payment 
of interest on the legal portion even 
where there is no statutory provision 
for payment of interest—Dravo Con- 
tracting Co. vy. James, 114 F.2d 242. 
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D.C.Mich. The Michigan courts 
jealously guard the rights of owners 
who are about to lose their property 
through tax sales. Comp.Laws Mich. 
1929, § 8537.—Schram vy. Safety Inv. 
Co., 39 F.Supp. 517. 

Cal.App. Proceedings on tax sales 
are in invitum, and every essential step 
leading to the execution of a tax deed 
must be strictly followed or the deed 
executed pursuant thereto will be void. 
Pol.Code, §§ 38764, 3771a, 3897.—Gal- 
breath v. Dingley, 110 P.2da 697. 

Mo. When an administrative officer 
sells property at a tax sale, strict com- 


pliance with the’ controlling statutes 
urd, 148 


is required.—Beckwith v. 
S.W.2d 800. 

N.Y. Under Suffolk County tax act 

rovisions that tax law shall apply 

n all matters not inconsistent with 
the act and that when it shall be dis- 
covered that proceedings in levying 
any tax or in ARID E, any assessment 
have been so irregular as to render 
them void, the board of supervisors 
may annul them, and amendatory stat- 
ute providing that the act should gov- 
ern all tax sales held for nonpay- 
ment of taxes in Suffolk County, a 
complete and exclusive system was 
jntended to be provided for the col- 
lection of taxes and assessments by 
sale in Suffolk County and for the 
eancellation of tax sales when prop- 
er ground for cancellation is shown. 
Tax Law, §§ 141, 158; Laws 1920, 
ec. 311, § 32 and §§ 66, 77, as added 
by Laws 1929, c. 152, § ae ep licas 
tion of Gould Realty Co., 32 N.H.2d 
545, 284 N.Y. 540, reversing 21 N.Y.S. 
2d 1, 259 App.Div, 1085, motion de- 
nied Gould Realty Co. v. Reutershan, 
29 N.H.2d 660, 284 N.Y. 681. 

Pa.Super. Every owner of _ realty 
holds it subject to the paramount sov- 
ereign power of the commonwealth to 
subject it to the burden of taxes and 
if need be to enforce collection thereof 
by sale of land, and an owner is 

owerless to divest his land of tax 

urden except by payment of taxes.— 
Day v. Ostergard, 21 A.2d 586. 

Wis. The tax collection system is 
framed upon theory that lands taxed 
would always be worth many times 
the amount of taxes levied against 
them. St.1939, § 75.36.—Town of Rem- 
ington v. Wood County, 298 N.W. 591, 
238 Wis. 172. 

§ 1515 


D.C.La. Even if tax sale was invalid 
because property had been readvertised 
and sold at date later than that origi- 
nally set, purchaser was entitled to 
benefit of retroactive curative provi- 
sions of Constitution relating to tax 
sales, where more than three years 
has elapsed after date of recording tax 
deed. Acts La. No. 170 of 1898, §§ 
§1=53; -Const.La.1921, art. 10, § 11. 
—Dryden v. Land Inv. Co., 39 F.Supp. 
927. 

Ark. The act of 1935, providing 
means of collecting realty taxes and 
providing means by which state may 
acquire good title to land upon which 
taxes have not been paid, and another 
act of 1935 directing that a sale be 
had and authorizing collector to bid in 
for the state all unredeemed property 
are in conflict both as to time of pub- 
lication and ag to duties of collectors. 
Acts 1935, Acts 170, 282.—Thomas v. 
Branch, 150 §.W.2d 738. 


‘ Shi! Fis be be 
Fla. The rights of der o Lx 
certificate are controlled by statute 
in force and effect when tax sale was 
made and certificates ECS ae 
State ex rel. Watson, 3 So.2d 345. — 
Mich. The General Property T 
Law, as amended, vesting title in — 
to all lands that had been sold 
bid in by state upon expiration o 
months’ period of redemption, is mn 
unconstitutional as applied to Jand 
sold for taxes levied before the ame 
ment, on ground that it is an “e 
post facto law”, impairing the ob: 
tion of contracts, although prior 
the amendment period of redempt 
was five years. Comp.Laws 1929, 
3389 et seq., as amended by Pub.A 
1937, No. 825; Comp.Laws 1929, 
3520, as amended by Pub.Acts 193 
No. 250.—Baker y. State Land 0O: 
Board, 293 N.W. 763, 294 Mich. 58’ 
Statutes affecting tax liens, shor 
ing time previously fixed for sale or 
redemption, affect only a remedy for 
delinquency of taxpayer and do no 


invalid on ground that they dest 
vested rights of municipalities — ta 
liens and assessments already as 
and levied. Pub.Acts 1937, No. 1 
amended, Comp.Laws Supp.194 
8723-1 to 3723-14.—Baker v 
Land Office Board, 293 N.W. 7 
Mich. 587. 

The amendment to the State 
Office Board Act providing for 
of tax delinquent lands at public 
tion by state land office board, 


4 


is valid. Pub.Acts 1937, 
55, as amended, Comp.Laws S 
1940, §§ 3723-1 to 3723-14.—Ba 
State Land Office Board, 293 N. 
294 Mich. 587. 


Board Act providing for sale of 
delinquent lands at pablic auction 
state land office board, which adva 


Comp.Laws Supp.1940, §§ 3723-1 
3723-14.—Baker vy. State Land O 
Board, 293 N.W. 768, 294 Mich. 5 

One who owes delinquent taxes — 
no vested right to have interest thereon 
remain unchanged or to have time of — 
sale or period of redemption continue _ 
as it existed during period of delin- — 
quency.—Baker v. State Land Office 
Board, 293 N.W. 763, 294 Mich. 587 

Mich, The amendatory act, author 
ing all municipalities to make appli 
tions for withholding of lands within 
their boundaries from gale of stat 
lands acquired through tax sales, op 
erated prospectively, not retrospective- 
ly, as to sale of lands in year after 
that in which such act became effec- 
tive. Pub.Acts 1937, No. 155, i 
amended by Pub.Acts 1939, No, 244.— 
James A. Welch Co. y. State Land 
tae Board, 294 N.W. 377, 295 Mich. 
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Ohio App. Under the new statute, the 
old tax sale is abolished and regular — 
foreclosure proceedings are provided in 
lieu thereof with marshaling of liens 
and personal service upon landowner 
and an absolute sale is made by order 
of the court and thereafter there is no 
right of redemption. Gen.Code, § 5724. 
—Leatherman v. Maytham, 33 N.H.2d 
1022, 66 Ohio App. 344. 

Okl. The statutes providing for the 
resale of property purchased by a 
county at tax sales does not violate 
the constitutional provision forbidding 
the release or extinguishment of debts 
or liabilities to state, county, or mu- 
nicipality, merely because they permit 
the resale of the property for less than 
the amount of taxes, interest, penal- 
ties, and costs due thereon. 68 Okl. 
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iets Abn. § 432 et seq.; OklSt.Ann. 
si © Const. art. 5, 53.—Huddleston v. 
_ Vahiberg, 104 'P.2a 434. 


Pa. The statute providing for sale 
of land for tax claims free of mort- 
~ gage lien, is not invalid as impairing 
a mortgage contract, since mortgagee 
_ taking a mortgage does so with knowl- 
edge that the land will be taxed and 
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3 his relations growing out of his con- 
9 


tract with his debtor are subject to 
- implied condition that the taxes will 
be paid out of the land. 53 P.S. § 
- 2051.—City of Hrie v. A Piece of Land 
 Fronting on Southeast Corner of 
Highth and Peach Streets, 14 A.2d 428. 
339 Pa, 321. 
RAI. The statute providing that the 
tax collector in all cases of sales of 
eal estate shall make a return of all 
his proceedings under oath into town 
clerk’s office within 10 days after sale 
s in derogation of the common law 
and is to be given a reasonable inter- 
pretation. Gen.Laws 1923, c. 62, § 16. 
Ws —Canal St. Garage & Auto Servicing 
Co. y. Allen, 17 A.2d 850, reargument 


denied 18 A.2d 887. 
§$.C. The Code chapter covering 
executions and judicial sales is ap- 


et a § 1523 
Ark. Where landowner left with 
_ county clerk money sufficient to effect 
a redemption of land from sale for 
taxes of 1933 and sufficient also to pay 
current general taxes for 1934, and di- 
_ Yected clerk to use the excess in pay- 
ing the 1934 taxes, but instead of do- 
ing so the clerk returned to the owner 
the excess with which the 1934 taxes 
might have been paid, and no tender 
was made to the collector, the 1934 
_ taxes could not be discharged in such 
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tender at least so far as to invalidate 
any subsequent sale of the property for 
- such taxes.—Shuptrine v. Wohl Hold- 
- ing Corporation, 3 So.2d 524. 

_ ~Jowa. Where state superintendent of 
old age assistance sent to county 


i __ board of supervisors written notice 


the county auditor presented the notice 
to the board of supervisors and subse- 
- quently delivered it to the county 
treasurer, orally informing treasurer 
that the board had approved it, col- 
lection of the taxes was suspended re- 
gardless of failure of the board of-su- 
pervisors to record its approval in its 
minute book, and hence’ subsequent 
sale of the taxpayer’s land at a_ tax 
sale, which resulted from an oversight, 
was void. Code 1939, §§ 6950.1, 7244, 
¢ So Seno vy. Chambers, 296 N.W. 


Suspended taxes are not “delin- 
quent” so as to authorize sale of the 


land for collection of such _ taxes. 
Code 1939, § %7244.—Thompson  y, 
Chambers, 296 N.W.. 380. 


. La. Where plaintiffs had become the 
record owners of property of their de- 
ceased brother, notice of tax delin- 
queney made out and mailed to the 
heirs of the deceased brother and not 
to the record owners of the property 
was void. Act No. 170 of 1898, § 50; 

51, as amended, Act No. 194 of 
932.—Gottlieb v. Babin, 2 So.2d 218, 
197 La. 802. 

La. A property owner may be “es- 
1 topped” from annulling an assessment, 
prior to tax sale where he has pre- 
viously allowed the assessment to ap- 
pear consistently in an improper name 
to his knowledge, but such an acquies- 
cence will not render valid a tax sale 
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TAXATION — 
without notice to actual owner of the 
property. Act No. 170 of 1898, § 50; 
§ 51, as amended, Act No. 194 of 1932. 
—Gottlieb v. Babin, 2 So.2d 218, 197 
La. 802; Le Blane v. Babin, 2 So.2d 
225,197 La. 825. 

La. Where J. Burton LeBlanc, Jesse 
Ernest LeBlane and William Hardee 
LeBlane were record owners of land, 
notice of tax delinquency mailed to 
“Burton LeBlanc, et als.’”? was illegal 
as far as the co-owners Jesse Ernest 
LeBlane and William Hardee LeBlanc 
were concerned, since their names did 
not appear in the notice as required by 
law. Act No. 170 of 1898, § 50; § 51, 
as amended.—Le Blane vy. Babin, 2 So. 
2d 225, 197 La. 825. 

Where three individuals were record 
owners of an undivided interest in land, 
manager of store of two of the in- 
dividuals was not “agent” of the record 
owners for purpose of receiving notice 
of tax delinquency. Act No. 170 of 
1898, § 50; § 51, as amended.—Le Blane 
v. Babin, 2 So.2d 225, 197% La. 825. 

Where three individuals were record 
owners of an undivided one-half inter- 
est in land, and notice of tax delin- 
quency was mailed, addressed to one 
of the individuals, the tax sale was a 
nullity as to the interests of the other 
two, and in absence of proof with 
legal certainty that notice was actually 
delivered to the addressee, the tax sale 
was required to be annulled as to him 
also. Act No. 170 of 1898, § 50; § 51, 
as amended.—Le Blane vy. Babin, 2 So. 
20 225, 197 La. 825. 

La.App. The tax collector in ap- 
prising taxpayers of delinquency of 
their taxes must necessarily be gov- 
erned by contents of the rolls made up 
by tax assessor, and, when collector 
literally complies with the law as to 
mailing notice, etc., the basis for a 
legal tax sale is laid. Act No. 170 
of 1898,4§§9 25,550, 51, 533)t Const.1921, 
art. 10, § 11.—Gilmer vy. Stinson, 197 
So. 299. 

Where land of plaintiffs’ father was 
adjudicated to purchaser at tax sale 
in 1904, and property was thereafter 
assessed to purchaser, and on _ pur- 
chaser’s death to his widow and heirs, 
and in 1932 property was sold for de- 
linquent taxes for 1931, widow and 
heirs of first purchaser were the ‘de- 
linquents” or “taxpayers’’ within Con- 
stitution and statutes requiring the 
giving of notice before making tax 
sale, and hence plaintiffs could not at- 
tack validity of 1932 tax sale on 
ground notices of delinquency were not 
given to them. Civ.Code, art. 678; 
Act No. 170 of 1898, 4 25, -60;1/51,¢53% 


Const.1921, art. 10, 11.—Gilmer v. 
Stinson, 197 So. 299. 
La.App. Where land was assessed 


in individual name of record owner 
notwithstanding fact that she had died 
in previous year and delinquency notice 
issued by tax collector was sent by 
registered mail in name of record own- 
er to her former address and was re- 
turned to tax collector unclaimed with 
notation that addressee was deceased, 
subsequent tax sale and adjudication 
was void for failure of tax collector to 
have given proper notice of delinquen- 
cy to owners of property.—Fountain 
LOR NA Lumber Corporation, 199 So. 


§ 1526 

La. Where plaintiffs were placed in 
posecr eg of property of their deceased 
rother by judgment of court, and the 
succession of the deceased brother was 
closed, plaintiffs became the record 
owners of the property individually, 
and an assessment made to them as 
heirs of the deceased brother was im- 
proper and would not support a tax 
sale. Act No. 170 of 1898, § 10.— 
Gottlieb v. Babin, 2 So.2d 218, 197 La. 

Or. The addition of an unauthorized 
sum to amount of taxes due renders 
tax foreclosure sale void.—Darling y, 
Christensen, 109 P.2d 585. 

§ 1527 

Ala. Lands cannot be sold for the 
payment of taxes in absence of a valid 
assessment.—Gray y. State, 2 So.2d 


An assessment is an indispensable 


prerequisite to the 


i 


against any individual, j 
valid assessment there can b 
ful attempt to collect the tax or to en- 
force it against any specific property.— 
Gray vy. State, 2 So.2d 781. 

Ark. Where any taxes are levied or 
assessed against land however defec- 
tively such levy or assessment may 
have been carried out, and such taxes 
have not been paid, the state has the 
power to sell the land for such delin- 
quent taxes.—Faulkner vy. Binns, 151 
S.W.2d 101. 

La. A proper assessment is essen- 
tial to the validity of a tax sale. Act 
No. 170 of 1898, § 10.—Gottlieb v. 
Babin, 2 So.2d 218, 197 La. 802. 

Where taxpayers owned an undivided 
interest in certain designated tracts 
and did not own any specific acreage, 
assessment of specific number of acres 
instead of assessment of undivided in- 
terest was illegal and would not sus- 
tain tax sale, since assessors had no 
authority to divide the tract.—Gottlieb 
v. Babin, 2 So.2d 218, 197 La. 802. 


§ 1533 

N.J. Buildings on leased land are 
assessable against the owner of the fee, 
and his interest therein may be sold 
because of the nonpayment of such 
taxes.—Becker v. Mayor & Council of 
Borough of Little Ferry, 19 A.2d 657, 
126 N.J.L. 338, affirming 14 A.2d 498, 
125.N.J.L. 141. 

N.Y. The general policy of the state 
is to collect unpaid real estate taxes 
by levy upon personalty of owner, 
when that is permitted by Tax Law, 
or by a sale of the property. Tax 
Law, §§ 71, 119 et seq., and 150 et seq. 
—In re Ueck’s Wstate, 35 N.H.2d 624, 
286 N.Y. 1, reversing 22 N.Y.S.2d 740, 
260 App.Div.. 369. 


Utah. Where State Land Board can- 
celled, because of purchaser’s default, 
contract for purchase. of state land 
by purchaser who had failed to pay 
taxes assessed against his interest. in 
land, purchaser’s interest became non- 
existent, such interest could not be 
sold at tax sale for nonpayment of 
taxes, and holder of tax deed acquired 
no interest in land. Rev.St.1933, § 80- 
2-2.—Stowell v. State, 115 P.2d 916. 


§ 1541 

Minn. Notice that, five years after 
sale for taxes of realty located in vil- 
lage, realty would become the absolute 
property of the purchaser, the state, or 
its assigns, without any further right 
of redemption and without any notice 
of expiration of time to redeem, did 
not vitiate district court’s jurisdiction 
to enter tax judgments, notwithstand- 
ing that statute provides that right of 
redemption from any sale for delin- 
quent taxes continued for a period of 
twelve months after proof of service 
of a notice of expiration of time with- 
in which redemption can be made has 
been filed in county auditor’s office, 
since the statute merely relates to re- 
demption from the tax judgment and 
not to the court’s acquisition of juris- 
diction. Gen.St.1923, § 2107; Mason’s 
Minn.St.1927, § 2139-2; Mason’s Minn. 
St.Supp.1940, § 2164-1.—Singer v. Vil- 
lage of Goodridge, 298 N.W. 35. 

Where taxes for 1932 were assessed 
against lots in village, and thereafter, 
pursuant to a list of the delinquent 
taxes on realty, including lots in ques- 
tion, which was filed by county audi- 
tor with clerk of, district court as re- 
quired by statute and clerk’s return 
of notice as required by statute, judg- 
ment was entered by default against 
the lots for the 1932 taxes, and the 
lots were offered for sale and bid in 
by the state, delinquent taxes for sub- 
sequent years were thereafter properly 
attached to the tax judgment and omit- 
ted from subsequent tax lists. Mason’s 
Minn.St.1927, §§ 2106, 2107, 2139-2:— 
ee v. Village of Goodridge, 298 N. 


§ 1548 
Ark. The act of 1935 providing a 
more efficient means of collecting realty 
taxes and providing means by which 
state may acquire good title to lands 
upon which taxes have not been paid 
does not contemplate a sale of delin- 


licatio is inte 
b linquent ta cara that’ un- 
they or those! in interest redeem 


to second Monday in December, 4309 


Pile will vest in the state without 
further formality. Acts 1935, Act 170. 
—Thomas y. Branch, 150 S.W.2d 738. 
The omission from 1935 act of provi- 
sion contained in prior act limiting 
newspaper space for publication of de- 
linquent tax lists to six inches double 
column was evidence of intention by 
General Assembly not to re-enact the 
old law, and reference'in act to pub- 
lication of “the list as herein de- 
scribed’ meant delinquent lists, and 
hence county clerk was authorized to 
enter into contract for publishing list 
of realty delinquent in 1940 on 1939 
assessments. Crawford & Moses’ Dig. 
§§ 10084. 10085, as amended by Acts 
1938, Act 250, §§ 5, 6; Acts 1933, 1st 
Ex. Sess., Act 16; Acts 1935, Acts 170 
282.—Thomas vy. Branch, 150 S.w.2d 


738. 
§ 1552 

C.C.A.Fla. In Florida, a tax lien 
may be foreclosed in equity, but only 
by the taxing authority or where _ it 
has passed to a private owner soeen 
a tax sale certificate, and not mye. 
publie creditor. Comp. Gen.Laws la. 
1927, §§ 896, 1537, 5034.—Rorick v. 
U. S. Sugar Corporation, 120 F.2d 418. 

Pa.Com.Pl. Where a _ tax collector, 
as use plaintiff, filed a tax claim 
against certain property for the coun- 
ty, borough and school district, the 
court held that: the act of April 16, 
1929, P.L. 526, § 1, 53 P.S. § 2030, does 
not permit the lumping of tax claims 
by three different municipalities to be 
filed in one tax lien.—Bell v. Walko, 23 
West, 71. 


1553 

Ariz. A lien on real estate for taxes 
is by statute created in favor of the 
state, and the state alone can foreclose 
such tax lien—Yuma County v. State, 
107-P.2d 374. 

Tex.Civ.App. Summary procedure 
authorized under the constitution for 
enforcement of tax liens, does not pre- 
elude enforcement of tax lien through 
user of equity jurisdiction. Vernon’s 
Ann.St.Const. art. 8, § i3:—Love vy. 
Spur Independent School Dist., 143 S. 
W.2d_.793. 

§ 1557 


Wash. In a proceeding in rem, such 
as tax foreclosure by county, juris- 
diction of the res must clearly appear. 
—Napier vy. Runkel, 114 P.2d 534. 

§ 1558 

Mo. Where defendant made no ap- 
pearance in proceedings for tax sale, 
order of publication, judgment by de- 
fault, and sheriff’s deed would be in- 
valid if sheriff’s return of summons on 
which order of publication was made 
was premature.—Delta Realty Co. v. 
Hunter, 152 S.W.2d 45. 

In proceedings for tax sale, sheriff’s 
return of summons returnable to May 
term, showing that sheriff executed 
writ on April 14, by delivering copy 
of petition and summons to certain 
defendant, and that sheriff ‘further 
executed ‘this writ” by making dili- 
gent search, and failed to find certain 
other defendants, was premature as te 
such other defendants, who did not ap- 
pear, and order of publication, default 
judgment, and tax deed were void, 
where there was no filing mark or 
notation on return, nor any notation 
on record, to indicate when return was 
filed in clerk’s office. Rev.St.1939, § 
884, Mo.St.Ann. § 732, p. 953. —Delta 
Realty Co. v. Hunter, 152 S.W.2d 45. 

Tenn. A tax sale is a proceeding “in 
rem” and interested parties are bound 
by actual or constructive notice. Code 
1932, § 1609.—Obion County, for Use 
and Benefit of North Fork Drainage 
Dist. No. 2 vy. Massengill, 151 S.W.2d 
156, 177 Tenn. 477. 

Where county judge was ex officio 
chairman of directors of drainage dis- 
trict, and also financial agent of coun- 
ty and responsible for bringing of suits 
for collection of state and county tax- 
es, drainage district had notice of pro- 
eeeding to sell land for delinquent state 
and county taxes, and was bound there- 


— Obion ae for ue 79) Bene- 
fit of North Fork Drainage Dist. No. 2 
v. Massengill, 151 S.W.2d 156, 177 


Tenn. 477. i: 
Wash. A _ reference to unrecorded 
plat in description of land on tax 


rolls and in notice and summons in tax 
lien foreclosure proceedings is not legal 
constructive notice to anyone of loca- 
tion of such land, regardless of num- 
ber of persons to whom such refer- 
ence might suggest some _ particular 
land because of their actual notice of 
plat. Rem.Rev.Stat. §§ 9288 et seq., 
10603, 11136, 11137, ica ier da v. 
Runkel, 114° P.2d 534. 

A description of land as “lots L085 
and 9, block 4, Gilbert’s Avion City, 
according to the unrecorded plat there- 
of’, on tax rolls and in notice and 
summons in tax lien foreclosure pro- 
ceedings, was insufficient to confer ju- 
risdiction on Superior Court to pro- 
ceed against land in rem and foreclose 
lien, reference to such plat, without 
indication as to where it might be 
found, conveyed no knowledge to any- 
one having no personal information 
concerning plat, though it might have 
been discovered after search. Rem. 
Rev.St. §§ 9288 et seq., 10603, 11136, 
11137, 11278.—Napier v. Runkel, 114 
P.2d 534. 

A description of land on tax rolls 
and in notice and summons in proceed- 
ings to foreclose tax lien thereon must 
be sufficiently definite to confer juris- 
diction on court in action in rem. Rem. 
Rev.St. § 11278.—Napier v. Runkel, 
114 P.2d 534. 

Property, on which tax lien is sought 
to be foreclosed, should be so described 
as to admit of its identification by re- 
course to official records or at least 
by some means which may be referred 
to as common or general knowledge, 
concerning which accurate information 
may easily be obtained. Rem.Rev.St. 
Bape eae Bence v. Runkel, 114 P.2d 

The facts that unrecorded plat, re- 
ferred to in description of land on tax 
rolis and in notice and summons in 
proceedings to foreclose tax lien there- 
on without indicating plat’s where- 
abouts, might eventually have been 
located in county assessor’s office, if 
persistently sought by person inter- 
ested, and that assessor might have 
informed investigator that plat had 
been used in making up tax rolls, are 
insufficient to confer jurisdiction on 
court to proceed against such prop- 
erty. Rem.Rev.St. § 11278.—Napier v. 
Runkel, 114 P.2d 534. 

To divest owner’s title to land 
through tax lien foreclosure proceed- 
ings, property generally must be iden- 
tified in such proceedings and described 
with reasonable certainty, so that per- 
son of ordinary intelligence, from ex- 
amination of proceedings, could locate 
property. Rem.Rev.St. 278.—Na- 
pier v. Runkel, 8 1889 .2d 534, 

Tenn.App. If taxpayer had _ either 
constructive or actual notice of proceed- 
ing instituted by the state against 
delinquent taxpayers to declare a lien 
and have realty ordered sold, which 
was a proceeding in rem, so that he 
could have protected his interest, then 
the court had jurisdiction to enforce 
its lien on taxpayer’s realty.—Collins 
v. Oliver, 144 S.W.2d 9. 

Tex.Civ.App. .A tax judgment ren- 
dered in state’s suit to recover delin- 
quent state and county taxes was not 
void on ground that no proper statu- 
tory affidavit was made and filed as 
a basis for the citation by publication, 
where the only possible criticism that 
could be made of the affidavit was that 
in its body a certain assistant district 
attorney was named as the affiant, 
whereas affidavit was actually signed 
and sworn to by another assistant dis- 
trict attorney.—Robinson vy. State, 143 
S.W.2d 629, error dismissed, judgment 
correct. 

U.S.Ala. 


§ 1561 
The United States was an 


bin dlapensable 
- United States, and, 


party’. to proce 
for sale for taxes oF land convey 
in absence 
consent to prosecution of such procee 
ings, county court was without 
diction, and its decrees, tax ple 
certificates of purchase ‘issued t 
were void.—uU. S. y. State of Alal 


C.C.A.Fla. In Florida, 
may be foreclosed in equity, but 
by the taxing authority or wher 
has passed to a private owner | 


a tax sale certificate, and not 
public creditor. Comp.Gen.Laws 1] 
1927, §§ 896, 1537, 5034. Rorick 


U. S. Sugar Corporation, 120 F.2d 

Ky. Wife of remainderman was 
a ‘necessary party” to action for 
forcement of tax liens, si 


right of dower.—Stokes v. Common 
wealth, 150 S.W.2d 892, 286 Ky. 

Ohio App. If grandchildren in es 
or unborn of life tenant in tail 


such in action by county treasur 
foreclosure of a tax lien on realty, | 
could not be considered to have 
made parties under the “virtual ae 
sentation doctrine” 


party defendant, and, if they were! ne 
essary parties, those in being shot 
have been made parties and served, a 
they would have represented the u 
born members of their class. Gen.C B 
§ 5671 et seq.—Slaughter vy. Fitagera Gg 
31_N.H.2d 744, 66 Ohio App. 53. 


body, it was sufficient that life t 
and his children were joined as par 
defendant, and it was not 


that his grandchildren shoul 
joined, since the grandchildren 4 
not “necessary parties’. Gen.Co e, 


5671 et seq.—Slaughter v. Pitzge 
31 N.H.2d 744, 66 Ohio App. 53. 
Pa.Com.P1, h 


where he becomes assignee of a 
under § 4 of the Act of June 4, 
P.L. 364.—Bell v. Walko, 23 Wes 


there is 
set up in the tax lien.—Bell v. 
23) West) 71. 

Wyo. In county’s action to f = 
close lien for general taxes wherein 
drainage district claimed that lien fo: 
drainage assessment was of equal 
nity with lien for g.neral taxes, holde 
of drainage district bonds were no 
“necessary parties’, where bondholder 
were virtually represented by district, — 
and interests of district coincided with | 
and did not conflict with interests of 
bondholders, and district acted in good 
faith without collusion. Laws 19385 
c. 84;  Rev.St.1931, §§ 122-835, 12265 
836, 122-884 to 122-886.—Board of 
Com’rs of Big Horn County vy. Bench 
Canal Drainage Dist., 108 P.2d 590. 


§ 1562) 
Pa.Com.Pl. Under section 1 of the — 
Act of April 16,;-1929, Pb. 526, ebsie 


S. § 2030, a tax claim must be signed 
by or have stamped thereon a fac- | 
simile signature of the solicitor or 
chief executive officer of the claimant; — 
and, in case of a claim by a use plain- 
tiff it must be accompanied by an 
affidavit that the facts set forth are 
true to the best of his knowledge, in- 
formation and belief.—Bell v. Walko, 
23 West. 71. 

Tex.Civ.App. Tax judgment render- 
ed in state’s suit to recover delinquent 
taxes due the state and county was 
not void on ground that the tax peti- 
tion did not sufficiently identify the 
years during which the delinquent tax- 
es were alleged to have acerued, be- 


cause it was alleged merely that the 
taxes were for the years “27, 28, and 
29’, where state’s petition adopted, 
and made a part. of its allegations, 
delinquent tax notice which was_ is- 
sued by tax collector of county, which 
was dated September 5, 1930, and 
which contained the numerals “27, 28 


and 29” with reference to years for 


eed 


which taxes were delinquent.—Robin- 
son v. State, 143 S.W.2d 629, error 
_ dismissed, judgment correct. 

¢ § 1568 

_ Tex.Civ.App. In suit for taxes and 
_ for foreclosure of a tax lien, evi- 
_ dence did not warrant conclusion that 
taxing authorities had acted in bad 
aith or arbitrarily without regard to 
alue in fixing valuation, and justified 
nstructed verdict against landowner 


on equal and uniform basis with oth- 
er property of like kind. Vernon’s 
nn.St.Const. art. 8, § 1.—Rees v. State, 
149 S.W.2d 184, error dismissed, judg- 
ment correct. 
In suit for taxes and for foreclosure 
: a tax lien, even if evidence showed 
r-valuation or lack of uniformity 
in assessing value when compared with 
other land in general area of land in- 
olved, record did not present a jury 
question, where there was no evidence 
that the taxing authorities had acted 
in bad faith or arbitrarily without 
regard to value in fixing valuation.— 
Rees yv. State, 149 S.W.2d 184, error 
ismissed, judgment correct. 


x: § 1569 
+ a.App. An exception, “less part, 
sold in the Subdivision known as Canal 
- $treet Subdivision’, in description of 
_ tract of land by adjudication thereof 
to state for taxes and redemption 
ertificate subsequently issued in name 
of corporation to which land was as- 
essed, was sufficient to put anyone 
nvestigating such corporation’s title 
on notice that certain lots in such 


for real estate taxes, description of 
tracts in petition as “north part of the 
_ southwest quarter of the southeast 
quarter” and ‘north part of the south- 
st quarter of the southeast quarter,” 
was not sufficient to support judgment 
against such tracts.—State ex rel. and 
to Use of Marlowe y. Nolan, 146 S.W.2d 


+7 § 1570 

Tex.Civ.App. A tax judgment ren- 
ered in suit by state to recover de- 
inquent taxes,due the state and coun- 
ty and to foreclose tax lien was_ not 
void because the judgment failed to 
adjudge the owner personally liable 
Vernon’s 
5 . 7326.—Robinson v. 
State, 143 S.W.2d 629, error dismissed, 
judgment correct. 


§ 1576 


“ed 


‘ 
a 


‘ Tenn.App. Where court in proceed- 
_ ing by the state against delinquent tax- 
payers to have a lien declared and to 
_ have realty sold had jurisdiction, de- 
eree declaring lien and ordering realty 
sold was binding on the delinquent tax- 
payers, and on those claiming under 
them, and all irregularities having been 
subject to adjudication in the tax pro- 
ceeding, the decree became a ‘‘res judi- 
cata’, so as to prevent attack in col- 
lateral proceeding.—Collins vy. Oliver, 
144 S.W.2d 9. 
Tex.Civ.App. A tax judgment ren- 
dered in state’s suit to recover delin- 
. quent taxes due the state and county 
and to foreclose tax lien was secure 
against collateral attack, where it con- 
tained recitals to the effect that a 
valid service by publication was had 
on the owner of the realty, and the 
record revealed nothing conclusively to 
the contrary.—Robinson y, State, 143 
‘$.W.2d 629, error dismissed, judgment 
correct. 
 Wex.Civ.App. A decree of a district 
court entered in suit to foreclose tax 
lien is supported by all of the presump- 
tions which uphold judgments of do- 
mestic courts of sueh jurisdiction.— 
Corbett y. State, 153 S.W.2d 664, error 
refused. 
§ 1578 


Ala. Where record on appeal from 
decree condemning certain lands to be 
sold for the payment of taxes contained 


oe ©) Hs , Ory wae. Fern foe as eee 


for both parties agreed, showed no 
valid assessment of lands condemned, 
sale of lands for payment of taxes 
could not be upheld. Code 1940, Tit. 
51, § 272.—Gray v. State, 2 So.2d 781. 

Iu. A series of objections to tax 
levy arising in totally separate tax 
cases could not be accumulated in ap- 
peal, in only one case, from order sus- 
taining objections to levy im proceed- 
ing for sale of realty for non-payment 
of taxes, where only certain of the ob- 
jections were involved on such appeal. 
—People ex rel. Toman-v. North Shore 
Theatre Bldg. Corporation, 30 N.H.2d 
679, 375 Ill, 208. 

§ 1580 

Ark. Where county clerk failed to 
attach his warrant to list of taxes 
transmitted by him to collector, tax 
sale of land to state was void.—Mitchell 
vy. Parker, 143 S.W.2d 1114. 

Ga. A_ sheriff's sale of realty for 
state and county taxes is void if made 
in pursuance of an excessive levy of 
the fieri facias on which it is based. 
—Crump v. McEntire, 10 S.H.2d 186, 
190 Ga. 684. 

Ga. The title of person failing to 
return his land for taxation cannot be 
divested by levy and sale of land as 
the property of another person under a 
tax execution against the other person. 
—West v. Haas, 13 S.H.2d 376, 191 
Ga. 569. 

Ga. Claims for taxes should be en- 
forced within seven years from the 
date when they are due and when ex- 
ecutions could have been issued there- 
for, unless. within such time an ex- 
ecution is issued and entered on the 
general execution docket, as in the 
case of judgments. Code, §§ 92-5102, 
92-7701, 92-7702, 110-1001.—Suttles vy. 
Dickey, 15 S.H.2d 445. 

The requirement relating to execu- 
tions, within rule that claims for taxes 
should be enforced within seven years 
from the date when they are due and 
when executions could have been is- 
sued therefor unless within such time 
an execution is issued and entered on 
general execution docket, is not ful- 
filled by merely depositing execution 
in office of clerk and having an entry 
of filing made thereon, but execution 
should be actually entered on docket. 
Code, §§ 92-5102, 92-7701, 92-7702, 110- 
1001.—Suttles v. Dickey, 15 S.E.2d 445. 

The statute declaring deeds, mort- 
gages and liens of all kinds effective 
from date of filing as against third 
persons acting in good faith and with- 
out notice is not applicable to claim 
for taxes, which must be enforced 
within seven years from date when 
tax is due and when execution could 
have been issued therefor, unless with- 
in such time an execution is issued 
and entered on general execution dock- 


et. Code, §§ 67-2501, 92-5102, 92-7701, 
92-7702, 110-1001.—Suttles y. Dickey, 
15 S.H.2d 445. 

Under rule that claim for taxes 


should be enforced within seven years 
from date when tax is due and when 
execution could have been issued there- 
for unless within such time an execu- 
tion is issued and entered on general ex- 
ecution docket, claim for taxes for year 
1929 was barred and could not be en- 
forced, where execution, though issued 
on December 18, 1936, and filed by clerk 
of superior court on December 19, 1936, 
was not recorded on general execution 
docket until January 8, 1937, more 
than seven years from date when tax 
was due and execution could have 
been issued therefor. Code, §§ 92-5102, 
92-7701, 92-7702, 110-1001.—Suttles v. 
Dickey, 15 S.H.2d 445. 


§ 1592 

D.C.La. Where certain property was 
not sold on advertised date of tax 
sale because deputy tax collector inad- 
vertently marked the taxes paid, sheriff 
was authorized to readvertise the prop- 
erty for sale at a later date, and sale 
thereof on that date was not illegal. 
Acts La. No. 170 of 1898, §§ 53, 60.— 
apace v. Land Inv. Co., 39 F.Supp. 


Ariz, Where a property owner is 
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ceeding, since the duty is imposed up- 
on property owner of watching the 
various tax proceedings in order to 
protect his interests Consolidated Mo- 
tors v. Skousen, 109 P.2d 41, 132 A. 
L.R. 1040. ; 
S.C. Notice to landowner required 
by tax sale statutes is constructive 
rather than actual, and hence court re- 
quires strict compliance therewith. 
Code 1932, §§ 9070, 9071.—Osborne y. 
Vallentine, 12 S.H.2d 856, 196 S.C. 90. 

S.C. “Due process of law” and stat- 
utes governing tax executions and tax 
sales require some sort of notice to 
landowner before he is deprived of his 
property. Code 1932, §§ 9070, 9071.— 
Osborne y. Vallentine, 12 S.H.2d 856, 
196 S.C. 90. 

§ 1593 


Ariz. The notice of tax sale re- 
quired by statute to be published and 
not the notice by letter directed to be 
given to the owner, is the notice which 
confers jurisdiction to proceed with 
sale. Laws 1931, ¢. 108, § 18.—Consoli- 
dated Motors v. Skousen, 109 P.2d 41, 
132 A.L.R. 1040. 

Where a property owner is given a 
reasonable time and place to protect 
his interests, the mere fact that he 
did not actually have notice thereof 
does not invalidate a tax proceeding, 
since the duty is imposed upon proper- 
ty owner of watching the various tax 
proceedings in order to protect his in- 
terests.—Consolidated Motors v. Skou- 
sen, 109 P.2d 41, 132 A.L.R, 1040. 

§ 1594 

Ala. The statutory provisions for 
publication of notice of tax sale must 
be strictly pursued when land is sold 
for taxes. Gen.Acts 1919, p. 356, § 250; 
Gen.Acts 1935, p. 355, § 224.—Morris 
v. qumouchette, 199 So. 516, 240 Ala. 
349. 

Under statute requiring tax collector 
to give notice of tax sale for 30 days 
before day of sale by publication for 
three consecutive weeks in some news- 
paper, where tax sale was had on July 
2, and tax sale notice was published in 
newspaper in the issues of June 11th, 
18th and 25th only, there wags no sub- 
stantial compliance with statutory re- 
quirements and tax sale was invalid. 
Gen.Acts 1919, p. 356, § 250, Gen.Acts 
1935, p. 355, § 224.—Morris v. Mouch- 
ette, 199 So. 516, 240 Ala. 349. 

Ariz. The notice of tax sale required 
by statute to be published and not the 
notice by letter directed to be given to 
the owner, is the notice which confers 
jurisdiction to proceed with sale. Laws 
1931, ce. 103, § 18.—Consolidated Mo- 


tors v. Skousen, 109 P.2d 41, 132 A. 
L.R. 1040. 
S.C. Where landowner in whose 


name land had been listed and assessed 
for taxation died after January 1, 
when the property beeame liable for 
assessment, but before assessment was 
actually made, levy of tax execution, 
advertisement and sale should have 
been in the names of devisees of the 


land, who were owners at the time 
thereof. Code 1932, §§ 2569, 2605, 
2859, 9070; 9071, 9074, 9079(1).—Os- 


borne y. Vallentine, 12 S.H.2d 856, 196 
S.C. 90. 

Tex.Civ.App. Notice of sale of real- 
ty for delinquent taxes due the state 
and county was published in a “news- 
paper of general circulation”, as re- 
quired by statute, where it was pub- 
lished in a daily newspaper which 
had 26 years’ standing in the city of 
Dallas, and a circulation of about 1,000 
among people in different walks of life. 
—Robinson vy, State, 143 S.W.2d 629, 
error dismissed, judgment correct. 


§ 1596 

Ark, Where there is an imperfect 
or invalid description of property sold 
under tax sale, there is a lack of pow- 
er to sell and the confirmation act does 
not shut out the defense of an invalid 
description. Acts 19385, p. 318.—Mose- 
ley v. Moon, 144 S.W.2d 1089. 

Ark. -A description of land in a 
tax proceeding and a sale of the 


ereunder 


_ should be such as will be r 
_ derstood by persons even ordinarily 
versed in such matters, and a descrip- 
tion which is intelligible only to per- 
Sons possessing more than the average 
intelligence or the use and understand- 
ing of which is confined to the lo- 
cality in which the land lies, is insuffi- 
oe vy. Fischer, 148 S.W.2d 
_ Ark. Where land advertised for sale 
for taxes was imperfectly described, 
imperfect description alone was suffi- 
cient to invalidate tax sale.—Buswell 
v. Hadfield, 149 S.W.2d 555. 

Mass. The description of land in 
the tax sale notice and tax deed must 
be substantially accurate so as to fair- 
ly designate the property involved for 
the information of those interested.— 
City of Boston v. Boston Port Develop- 
ment Co., 30 N.E.2d 896, 308 Mass. 72. 

Whether the description of land in a 
notice of tax sale and tax deed is suffi- 
cient to sustain validity of tax title 
derived thereunder, is a question of 
fact for the judge.—City of Boston v. 
Boston Port Development Co., 30 N.B. 
2d 896, 308 Mass. 72. 


Tex.Civ.App. Where pleading and 
judgment, in suit by state to recover 
delinquent taxes due the state and 
county and to foreclose a tax lien on 
realty, described the realty correctly 
as “The W 55 feet of Lot 8” in Blk. 
2751/9., while order of sale and pub- 
lished notice described it as “part of 
Lot 8’? Block 2751/9, ete., the only 
criticism that could be made of the de- 
scription was that it was incomplete, 
and not.that it was incorrect, and 
statute providing that published notice 
ef sale shall contain a brief descrip- 
tion of the property to be sold was 
substantially complied with, and the 
process contained sufficient data by 
which the realty could have been 
definitely located and its full descrip- 
tion rendered certain, Vernon’s Ann. 
Civ.St. art. 3808>—Robinson v. State, 
143 S.W.2d 629, error dismissed, judg- 
ment correct. 


§ 1603 

D.C.La. Where certain property was 
not sold on advertised date of tax sale 
because deputy tax collector inadver- 
tently marked the taxes paid, sheriff 
was authorized to readvertise the prop- 
erty for sale at a later date, and sale 
thereof on that date was_not illegal. 
Acts La. No, 170 of 1898, §§ 53, 60.— 
Dryden y. Land Inv. Co., 39 F.Supp. 
AAG 


§ 1609 

Pa. The purpose of the statute pro- 
viding for the sale of land for tax 
elaims free of mortgage lien was to 
enable the government to collect its 
tax. 53 P.S. § 2051.—City of Brie v. 
A Piece of Land Fronting on South- 
east Corner of Wighth and Peach 
Streets, 14 -A.2d 428, 339 Pa, 321, 

S.C. Where landowner in whose 
name land had been listed and assessed 
for taxation died after January 1, 
when the property became liable for 
assessment, but before assessment was 
actually, made, levy of tax execution, 
advertisement and sale should have 
been in the names of devisees of the 
land, who were owners at the time 
thereof. Code 1932, §§ 2569, 2605, 2859, 
9070, 9071, 9074, 9079(1).—Osborne v. 
Vallentine, 12 S.H.2d 856, 196 S.C. 90. 

Utah. The surface and underlying 
mineral on a claim or land, which are 
owned by the same person as shown 
by the records, may be advertised and 
sold as one, even tuough assessed sepa- 
rately, since surface property which 
has adaptability for other than mining 
purposes, and is actually used for such 
other purposes, has an additional as- 
sessable value which should be shown 
in the same manner as improvements 
are required to be shown in the as- 
sessment, Comp.Laws 1917, §§ 5864, 
5878, 5928, 5929, 5932, as amended by 
Laws 19381, c. 538, and sections 6018, 


6020, as amended by Laws _ 1921, ¢. 
139.—Telonis v. Staley, 106 P.2d 163. 
§ 1610 
©.C.A.Ky. Where no appeal was 


eadily un- 


purporting 


us assessment of 


te 
taxes by reducing acreage assessed, 


action of sheriff in disregarding cor-~ 


rected assessment and in undertakin 
to sell land on_ originally peeoeaed 
valuation rendered sheriff's sale void. 
Ky.St. §§ 4128, 4250.—Southern Hold- 
ings & Securities Corporation v. Ken- 
tucky River Coal Corporation, 112 F. 
2d 1008, affirming Southern Holding & 
Securities Corporation vy. Kentucky 
River Coal Corporation, 21 F.Supp. 


757. 
§ 1615 

Ala. Lienholders may purchase at 
tax sales or they may pay the taxes 
and acquire the right to enforce state 
liens, or they may redeem from tax 
sales } to protect their interests.— 
Sprang: y. City of Russellville, 3 So.2d 


Cal. One under moral or legal obli- 
gation to pay taxes cannot become pur- 
chaser at tax sale, and if he permits 
the property to be sold and buys it in, 
either in person or indirectly through 
agency of another, he does not thereby 
acquire any right or title, but his 
purchase is deemed one mode of pay- 
ing taxes. Pol.Code, §§ 3817, 3834.20- 
3834.25.—Garvey v. Byram, 115 P.2d 
501, prior opinion 106 P.2d 623. 4% 

Ga. The statute providing that one 
who is bound to pay taxes cannot 
strengthen his title by purchasing at 
tax sale applies with the same force 
where another person purchases at the 
tax sale and after expiration of re- 
demption period sells to one who was 
under a duty to pay the taxes, and title 
of the latter is not strengthened, but is 
treated merely as redeemed with re- 
spect to those to whom such duty was 
owed. Code, § 92-8105.—Veal vy. Veal, 
15 S°H.2d 725. 

Although administrator had duty to 
pay taxes during course of administra- 
tion and tax claim did not constitute 
personal liability against heir at law, 
the relation of the heir at law to the 
property was such that as between him 
and plaintiff in fi. fa, who was a credi- 
tor of the estate, the taxes were charge- 
able to the heir at law morally to the 
extent that as to the plaintiff, the heir 
at law could not better his title by pur- 
chasing the property at tax sale or 
from another person who had pur- 
chased at such a sale, even though he 
purchased from the latter after the pe- 
riod of redemption had expired. Code 
§§ 92-8105, 113-901.—Veal vy. Veal, 15 
8.H.2d 725. 

mH. Under statute providing for en- 
forcement of tax lien on realty by 
foreclosure sale, the ‘“‘sale”’ is not re- 
quired to be for full amount of lien, 
but price at which property sells is 
governed by ordinary rules of foreclo- 
sure, Smith-Hurd Stats. c. 120, § 697. 
—French y. Toman, 31 N.@.2d 801, 375 
Ill. 389. 

Ind. Where property had been un- 
successfully offered for sale at regular 
tax sales in 1936 and in 1937 and had 
been listed in notice for 1938 tax sale 
beginning April 11, attempted sale on 
November 14, 1938, occurring when 
purchaser’s attorney called at treasur- 
er’s office and requested that deputy 
treasurer and clerk go to front door of 
courthouse to receive his bids was de- 
fective, in absence of any other bids or 
possible bidders, because sale was pri- 
vate in nature and not an “auction” 
required by statute by implication, 
Mets: Lomo ee, 59, § | 267.— Ralston” ‘v. 
State, 34 N.H.2d 930. 

Ind.App. One who has the duty to 
pay the taxes on property cannot ac- 
quire title to such property at tax gale. 
—Kelley, Glover & Vale Realty Co. v. 
Bruck, 33 N.E.2d 777, rehearing de- 
nied 35 N.H.2d 120, 

Iowa. A drainage district board of 
supervisors, being required to act in a 
trust capacity, could not acquire. a tax 
title in hostility to landowners who 
were the “real parties in interest.’ 
Code 1935, §§ 7589, 7590-c1, 7590-ce5, 
7714-f2 et seq.—Reconstruction Fi- 
nance Corporation y. Deihl, 296 N.W. 
385 


One holding a fiduciary relation to 
the owner cannot acquire a valid tax 


FS 


ee i 


title adverse to the owner.—Recon- 


struction Finance ; 
296 N.W. 385. + 

A party having right to redeem from 
tax sale cannot by taking a tax title 
eliminate the rights of others who 
may be jointly interested with him in <a 
such property.—Reconstruction Fi- 
pace Corporation v. Deihl, 296 N.W. ; 


Corporation y. Deihl, ies 


are! 
Iowa. Generally, one who is under ob- 
ligation to pay taxes on land, such as a 
cotenant, a lessee, a life tenant, a mort- — 
gagor, or mortgagee, cannot strengthen 
his title thereto by buying in’ the 
tax title when property is sold as a 
consequence of his omission to make 
such payment, and in such case pa ¥ 
will merely operate as a payment of 
taxes and title will be the same as — 


for taxes is discharged, f 
such principle cannot be evaded by per- 
son under obligation to pay the taxes 
by allowing the property to be so 
to a third person and then purchasin, 
it from him.—Koch v. Kiron Sta 
Bank of Kiron, 297 N.W. 450. ash) 

One who is under obligation to PrIo- 
tect land against a tax title is disquali-— 
fied to receive a valid tax title based © 
upon his failure to meet that obligation 
either by having failed to pay the taxes — 
or to make redemption and hence such 
person cannot receive as good and as ~ 


as the interest of anyone who woul 
otherwise be injured by the purchaser’s 
failure to pay the taxes in accordance 
with his duty is concerned, since other-_ 
wise the purchaser would be taking 
advantage of his own wrong.—Jacoh- 
sen v. Nieboer, 299 N.W. 830, 299 9 
Mich: 116. Mee 


der addenda to delinquent tax list, the — 
statute stating that no bid for proper- — 
ty sold for taxes will be accepted for © 
Jess than amount of all taxes, penal- — 
ties, and costs due, and the statute re- 
lating to tax sales of property deeded — 
to the state for nonpayment of taxes, — 
must be read and considered together, — 
and a sale made under the latter stat- 
ute must be made in accordance with 
the provisions of the two former stat- 
utes, and hence no bid could be re- 
eeived for one-half of amount due and 
a second bid for the other half. Pol. 
Code, §§ 3764, 3771a, 3897.—Galbreath 
v. Dingley, 110 P.2d 697. 


Ind. Under statute providing that 
property unsuccessfully offered for sale — 
at two prior regular tax sales may be 
sold at next regular tax sale to highest 
bidder, it was to be implied from use 
of term “highest bidder” that an auc- 


tion sale was required, since word 
“highest” implies at least two lower 
bids or bidders. Acts 1919, ce: 59, 35 5% 
261.—Ralston v. State, 34 N.H.2d 930. roa 


N.C. The last and highest bidder at 
sale to foreclose tax lien occupied the 
position of a preferred bidder with no 
rights in the property in law or equity 
until the bid had been accepted and 
confirmed by the court, at least until 
after the time for upset bids had ex- 
pired. C.S. § 7990; Pub.Laws 1939, ec. 
310, § 1719(r).—Bladen County v. 
Squires, 14 S.H.2d 665, 219 N.C. 649. 

Where a resale was ordered in action 
to foreclose tax lien within the time 
permitted for upset bid and before ac- 
ceptance of bid at first sale and con- 
firmation thereof by court, such order 
of resale constituted a rejection of 
highest bid at first sale and original 
bidder was not entitled to contest valid- 
ity of judgment confirming report of 
resale, C.S. § 7990; Pub.Laws 1939, c. 
310, § 1719(r)—Bladen County vy. 
Squires, 14 S.W.2d 665, 219 N.C. 649. 
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§ 1636 
Cal. Whatever payment the original 
owner of property deeded to state for 


unpaid taxes makes to tax collector in 


course of a purported sale must be re- 


garded as a “payment” of taxes and 


eannot effectuate an actual sale which 


-_-would convey title to him. Pol.Code, §§ 


3817, 3834.20-3834.25—Garvey v. By- 


ram, 115 P.2d 501, prior opinion 106 
 P.2d 623. 


- One under moral or legal obligation 
to pay taxes cannot become purcbaser 
at tax sale, and if he permits the prop- 


erty to be sold and buys it in, either in 


person or indirectly through agency of 
another, he does not thereby acquire 
any right or title, but his purchase is 
- deemed one mode of paying taxes. Pol. 
Code, §§ 3817, 3834.20-3834.25.—Garvey 
v. Byram, 115 P.2d 501, prior opinion 


106 P.2d 623. 


So long as an instrumen- 
tality of the federal government has 
an interest in property, it cannot be 
sold by state authorities for taxes 
without protecting the right of_ the 
federal government.—Commodity Cred- 
it Corporation v. Oklahoma County, 36 
F.Supp. 694. 
'_ N.Y.App.Div. Generally, in absence 
of statute, tax liens should be payable 
out of proceeds of sales in inverse or- 


der of the chronological dates of as- 


-sessments of the taxes which were 
bases of the liens.—Iield v. Stalica, 27 
V.Y.S.2d 618, 262 App.Div 23, appeal 
denied In re Wiltsie’s Estate, 29 N.Y. 
— $.2d 954, 262 App.Div. 953. 

 Okl. Under statute providing that on 
the 15th of May and June of each year, 
any balance on hand in resale property 
fund of each county, after reserving 


hould be apportioned by the county 
treasurer by applying one-third to the 
payment of delinquent warrants of the 
county and thereafter to its current 
_ general fund, the resale property fund 
is made a “special fund”, and its use 
for sinking fund purposes is excluded, 
however advantageous such use might 
appear to the controlling officials. 68 
OkLSt.Ann, § 4321—Okmulgee County 
Pxcise Board y. Consolidated Pipe Line 


Wash. Where a county, after ac- 
quiring title to land located within tax- 
ing districts through general tax fore- 
_ closure proceedings, resold the land, 
county treasurer could not, before ap- 
portioning to taxing districts their re- 
spective shares in proceeds from re- 
sales, allocate to county’s current ex- 
pense fund sums equal to interest on 
the deliquent taxes and interest on de- 
ferred payments on installment con- 
tracts of resale, since no tax or inter- 
est on delinquent taxes was collected 
resale. Rem.Rev.Stat. §§ 11244, 
11278, 11290, 11293, 11294.—State , ex 
rel. City vf Seattle v. Stacy, 104 P.2d 


Where a county acquires title to land 


through general tax foreclosure pro- 
ceedings, while holding title in~ gov- 
ernmental capacity the county holds 


property in trust for every fund con- 
templated by statute coneerning dis- 
position of proceeds of sales of prop- 
erty acquired by counties through tax 
deeds. Rem.Rev.Stat. 11293,—State 
se none City of Seattle v. Stacy, 104 P. 


Where a county sells, under an in- 
stallment contract, land which it hag 
acquired through general tax foreclos- 
ure proceedings, tax title sold by coun- 
ty bears interest upon deferred pay- 
ments, but does not bear interest upon 

any tax, and such interest is part of 
proceeds of sale of land acquired by 


- county by tax deed subject to statute 


relating to disposition of proceeds of 
sales of property acquired by counties 
through tax deeds. Rem.Rey.Stat. §§ 
117244; 11278, 11290, 11298, 11294,— 
State ex rel. City of Seattle v. Stacy, 
104 P.2d 575. 

Title acquired by county in property 
at a general tax foreclosure sale be- 
comes vested in county, not in its pro- 
prietary capacity, but in trust for the 
state and other taxing municipalities 


on 


within which the land is situated, with | 
power and obligation on part of county 
to sell the land and fairly apportion > 


proceeds to state, municipal and other 
funds entitled thereto. Rem.Rev.Stat. 
§§ 11244, 11278, 11290, 11293, 11294.— 
State ex rel. City of Seattle v. Stacy, 
104 P.2d 575. 

Under statute concerning disposition 
of proceeds from sale of property ac- 
quired by a county by tax deed, taxing 
districts of a county were entitled to 
share in proceeds from resales of prop- 
erty, previously acquired by county 
through general tax foreclosure pro- 
ceedings, without deduction of sums 
equal to interest on delinquent taxes, 
and, in event of resale on installment 
contracts, taxing districts were entitled 
to share in proceeds of resale without 
deduction of sums paid as interest on 
deferred payments on contracts. Rem. 
Rev.Stat. §§ 11244, 11278, 11290, 11293, 
11294.—State ex rel. City of Seattle v. 
Stacy, 104 P.2d 575. 

Wash. Where county acquired title 
to real property on tax foreclosure 
sale, and sold property for more than 
amount of general taxes but less than 
amount of unpaid taxes and local as- 
sessments, there was no surplus to be 
refunded to former owners, but excess 
over general taxes should be paid to 
city to discharge local assessment liens. 
Rem.Rev.Stat. §§ 9393, 11281.—King 
County v. Odman, 111 P.2d 228. 


§ 1641 

U.S.Ark. The purpose of the Arkan- 
sas statute providing that the sale of 
property for nonpayment of taxes 
should not be set aside because of cer- 
tain irregularities was definitely to 
assure purchasers from the state that 
land bought by them could not be tak- 
en away from them on grounds there- 
tofore available to the delinquent tax- 
payer. Acts Ark.1935, Act 142—Wood 
Vie WOVelt, Ole SCL, 9oos olan Uo. Toon, 
85 L.Ed. —, reversing 143 S.W.2d 880, 
201 Ark. 129. 

Ohio App. Where land is sold for 
taxes under present statute the inter- 
est of the life tenant is terminated and 
he can have no interest either in the 
Jand or in the proceeds of its sale. 
Gen.Code, § 5724.—Leatherman v. May- 
vevael 33 N.E.2d 1022, 66 Ohio App. 

Where land was sold for taxes, the 
life tenant under statute was not en- 
titled to any part of the proceeds of 
such sale and when court’s attention 
was called to the statute, during the 
same term at which the award was 
made, court had power to correct the 
mistake that had been made and it 
was its duty to do so, and its failure 
in that behalf constituted an abuse of 
discretion. Gen.Code, § 5724.—Leather- 
man v. Maytham, 33 N.H.2d 1022, 66 
Ohio App. 344. 

Pa.Com.Pl. Where, at a sheriff’s gale, 
real estate is sold for a certain sum for 
taxes and costs, which sum is sufficient 
to pay in full not only the amount of 
taxes and costs turned in to sheriff for 
collection, but also other prior liens for 
taxes filed of record but not turned in 
to sheriff, and rule is taken to strike 
off such liens of record. Held, that the 
rule to strike off prior tax liens, filed 
of record but not turned in to sheriff 
before sale, will be discharged and such 
liens paid out of the amount received 
at sale as if turned in to sheriff before 
sale.—Scranton School Dist. y. Fisher, 
41 Lack.Jur. 147. 


§ 1643 
_Tex.Civ.App. Where there were no 
bidders and property was sold to state 
for nonpayment of taxes and was not 
redeemed within two years after which 
it was sold by sheriff who applied 
proceeds of sale to taxes owing to 
various taxing units of state and sent 
balance to state treasurer, former own- 
er of property was not entitled to 
funds remaining after payment of tax- 
es, since property, not having been 
redeemed within two years of first 
sale, belonged to state, and excess 
for which it was sold was property 
of state under terms of the statute. 
Rev.St.1925, arts. 7326, 7328.— Booty 
v. State, 149 S.W.2d 216. 


eal property on tax -losul 
and sold property for more | 
amount of general taxes but less than 
amount of unpaid taxes and local as- 
sessments, there was no surplus to be 
refunded to former owners, but ex- 
cess over general taxes should be paid 
to city to discharge local assessment 
liens, -Rem.Rev.Stat. §§ 9393, 11281.— 
King County v. Odman, 111 P.2d 228. 


§ 1644 

Cal.App. Entries in tax collector's 
books that certain land was sold by 
him for taxes in undivided interests to 
two persons were “prima facie evi- 
dence” that sale was made in that 
manner. Code Civ.Proc. §§ 1920, 1926; 
Pol.Code, §§ 3764, 3771la, 3897.—Gal- 
breath vy. Dingley, 110 P.2d 697. ; 


§ 1646 

Iowa. Where entries of amount of 
each kind of taxes for which realty 
was sold to county, interest and costs, 
date of sale, and all other matters 
required to be entered in county audi- 
tor’s record of tax sale by other code 
sections than section requiring that 
entries pertaining to redemption of 
property sold be made in ink, as well 
as entries under such section, were so 
made, tax deed was not void because 
of computation of totals in pencil mere- 
ly as memoranda for auditor’s con- 
venience in connection with inquiries 
respecting tax: sale. Code 1939, §§ 
7276, 7276.1.—Cakerice v. Reiss, 297 
N.W. 305. 

R.I. The statute providing that tax 
collector, in all cases of sales of real 
estate, shall make a return of all his 
proceedings under oath into the town 
clerk’s office within 10 days after sale, 
requires that a tax deed must be exe- 
cuted and delivered within 10 days 
after tax sale. Gen.Laws 1923, ¢. 62, 
§ 16—Canal St. Garage & Auto Servie- 
ing Co. vy. Allen, 17 A.2d 850, reargu- 
ment denied 18 A.2d 887. 

Under statute providing that tax col- 
lector, in all cases of sales of real es- 
tate, shall make a return of all his 
proceedings under oath into town 
clerk’s office within 10 days after sale, 
where tax sale was held on September 
26, 1935, tax deeds executed October 
29, 1935, were invalid because not 
executed and delivered within 10 days 
after the tax sale. Gen.Laws 1923, e. 
62, § 16.—Canal St. Garage & Auto 
Servicing Co. v. Allen, 17 A.2d 850, re- 
argument denied 18 A.2d 887. 

§ 1649 

D.C.La. A judgment obtained by 
purchaser at tax sale confirming its 
tax title could not be collaterally at- 
tacked by former owner and his grantee 
in suit against purchaser to annul tax 
sale. Acts) la. SNo. 106. of 2 1934—— 
Dae v. Land Inv. Co., 39 F.Supp, 


Ark. Objections that tax sale was 
void because tax book did not have 
warrant of clerk for collection of taxes, 
that delinquent list was not filed with 
clerk, that notice of sale was not pub- 
lished according to law, and that rec- 
ord of delinquent lands and notice of 
sale and certificate required to be at- 
tached thereto was not made and at- 
tached as required by law could not 
be sustained in view of decree confirm- 
ing tax sale. Acts 1935, p. 318.—Red- 
fern v. Dalton, 144 §.W.2d 713. 

Ark. Where there is an imperfect 
or invalid description of property sold 
under tax sale, there is a lack of pow- 
er to sell and the confirmation act 
does not shut out the defense of an 
invalid description. Acts 1935, p. 318. 
—Moseley v. Moon, 144 S.W.2d 1089. 

Selling of separate town lots to state 
for taxes en masse was a defect or 
irregularity rendering sale _ voidable, 
but was curable by confirmation. Acts 
1935, p. 3238, § 9.—Moseley v. Moon, 
144 S.W.2d 1089. 

Ark. A donation deed issued by the 
state land commissioner is a ‘“‘quit- 
claim deed”, conveying only such title 
as the state had at time of its execu- 
tion, and hence subsequent confirma- 
tion decree by the state did not cure 
defects in title and inure to grantee’s 


Where state had sold | 

nd to purchaser and then permitted 
owner to redeem it, state had no claim 
on the land at time of subsequent 
confirmation decree, and hence such de- 
eree did not cure defects in title nor 
inure to benefit of holder of tax title. 
—Union Trust Co. of Concord, N. H., 
v. Watts, 148 S.W.2d 318. 

Ark. Where city council under au- 
thority of constitutional amendment 
levied a two-mill tax for debt retire- 
ment, in addition to the regular five- 
mill tax, and lot was sold to the state 
for nonpayment of the two-mill tax, 
and thereafter the sale was confirmed, 
whether the proceeds of the tax were 
properly applied was a question which 
_ eould not be inquired into in a suit in 
- ejectment by purchaser from the state 
against landowner to recover possession 
of the lot. Const.Amend. No. 10; Acts 
1935, Act 119; Acts 1925, Act 210.—In- 
gram vy. Blackmon, 152 S.W.2d 315. 

Whether power of city council to levy 
two-mill tax for debt retirement, in ad- 
dition to the regular five-mill tax, was 
exercised in the manner provided by 
law, was a question which might have 
been raised before sale of the lot for 
nonpayment of the two-mill tax, or, 
later, in confirmation proceeding, which 
was the final opportunity to raise that 
question, and the confirmation decree 
was conclusive evidence, in suit in 
ejectment by purchaser from the state 
against landowner, that the city coun- 
cil’s power had been properly exer- 
cised. Const.Amend.No. 10; Acts 1935, 
Act 119; Acts 1925, Act 210.—Ingram 
v. Blackmon, 152 S.W.2d 315. 

Ky. Exceptions to report of sale for 
taxes do not raise question of whether 
judgment ordering the sale is errone- 
ous, and error in judgment would not 
require reversal of order confirming 
report of sale-——Stokes v. Common- 
weaith, 150 S.W.2d rd 286 Ky. 391. 
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N.C. Where a resale was ordered in 
action to foreclose tax lien within the 
time permitted for upset bid and be- 
fore acceptance of bid at first sale and 
confirmation thereof by court, such or- 
der of resale constituted a rejection of 
highest bid at first sale and original 
bidder was not entitled to contest va- 
lidity of judgment confirming report 
of resale. CS. 7990; Pub.Laws 
1939, ¢. 310, § 1719(r).—Bladen Coun- 
wae Squires, 14 S.H.2d 665, 219 N.C. 

Under express statutory provision, 
court in order to promote the best in- 
terests of the parties, had authority to 
reject highest bid made at tax sale and 
to order a resale in the absence of ex- 
ceptions or an increase bid. C.S. § 
7990; Pub.Laws 1939, c. 310, § 1719 
(r).—Bladen County vy. Squires, 14 S. 
H.2d 665, 219 N.C. 649. 


§ 1651 

N.Y.App.Div. A _ certificate of sale 
received by city of Buffalo purchasing 
at tax sale is a written acknowledg- 
ment or proof that the sale had taken 
place, and assessment of taxes con- 
tinues against original owner. Loc. 
Laws 1927, No. 4, §§ 610-612, 614, 
616-619, 623, 644, published in Loc. 
Laws 1932, pp. 1386, 137, 138, 140, 
141.—In re Ueck’s Estate, 22 N.Y.S.2d 
740, 260 App.Div. 369. 

Utah. A tax sale is not void merely 
because certificate of sale is defective, 
and hence failure to show year of cer- 
tificate or inclusion of mere surplusage 
will not invalidate a sale which may 
be otherwise proven. Comp.Laws 1917, 
§ 6021, as amended by Laws 1921, ec. 
139; Rev.St.1933, 80-10-35.—Telonis v. 
Staley, 106 P.2d 163. 


§ 1658 

N.Y. Under Suffolk County tax act 
provisions that tax law shall apply in 
all matters not inconsistent with the 
act and that when it shall be discov- 
ered that proceedings in levying any 
tax or in making any assessment have 
been so irregular as to render them 
void, the board of supervisors may 
annul them, and amendatory statute 
providing that the act should govern 


inquent tax and exclusive system 


‘sale. 


ayment_ 
y; plete 


to be provided for the collection, of 
taxes and assessments by sale in Suf- 
folk County and for the cancellation 
of tax sales when proper ground for 
eancellation is shown. Tax Law, §§ 
141, 1583)" Laws 1920,-e, 311) § —32 
and §§ 66, 77, as added by Laws 1929, 
e. 152, § 2.—Application of Gould Re- 
alty Co., 32 N.W.2d 545, 284 N.Y. 540, 
reversing 21 N.Y.S.2d 1, 259 App.Div. 
1085, motion denied Gould Realty Co. 
v. Reutershan, 29 N.H.2d 660, 284 N. 
Yesoei" 

Under provision of Suffolk county 
tax act that when it shall be discovered 
that proceedings in levying tax or 
Haren 2 any assessment have been so 
irregular as to render them void, the 
board of supervisors may annul them, 
and amendatory act providing that 
the act shall govern all tax sales 
held for nonpayment of taxes in Suf- 
folk county, discretionary power to 
cancel tax sales is conferred on board 
of supervisors and determination may 
be reviewed by courts in proper pro- 
ceedings but cannot be set aside by 
county treasurer. Tax Law, § 141; 
Laws 1920, c. 311, § 82;-and §§ 66, 
77, as added by Laws 1929, c. 152, § 2; 
Laws 1929, ec. 152, § 3.—Application of 
Gould Realty Co., 32 N.E.2d 545, 284 
N.Y. 540, reversing 21 N.Y.S.2d 1, 259 
App.Diy. 1085, motion denied Gould 
Realty Co. v. Reutershan, 29 N.E.2d 
660, 284 N.Y. 581. 

§ 1660 

_Va. A tax sale which has been suffi- 
ciently advertised, well attended and 
fairly conducted should not be set aside 
for inadequacy of price, unless the 
price is so grossly inadequate as to 
suggest fraud or some irregularity af- 
fecting fairness and good faith.—Page 
v. Commonwealth, 11 S.H.2d 621. 

A tax sale which was fairly con- 
ducted was improperly set aside by the 
court on its own motion for inade- 
quacy of bid price, in absence of ob- 
jection by any party in  interest.— 
Page v. Commonwealth. 11 §.H.2d 621. 

§ 1665 

N.J.Sup. Where award of certiorari 
to review delinquent tax sale which 
was allegedly tainted with fraud would 
be attended with hazard of material 
loss to municipality, and other ade- 
quate remedial measures were avail- 


able to prosecutor which did not show: 


substantial injury to itself, nor sus- 
tain burden of proof that rested on it, 
exercise of the court’s discretionary 
power in allowing the writ of certio- 
rari was not warranted.—Tax Iny. Cor- 
poration of New Jersey v. Hunziker, 20 
A.2d' 37, 126 N.J.L. 412. 


§ 1667 

Pa.Com.Pl. At a sheriff’s sale certain 
real estate, appraised at a fair market 
value of $3200 but on which defendant 
actually owed $3264.74, having been 
bought in for ‘taxes and costs”, $269.- 
22, defendant applies to set aside sale 
for gross inadequacy of purchase price. 
Plaintiff's answer avers willingness to 
satisfy the mortgage and the judgment 
entered on the bond so that thereby 
defendant will receive credit in excess 
of actual value of the property; and 
there is no evidence to show that a 
higher price could be obtained on re- 
Held, that the rule to set aside 
the sheriff’s sale will be discharged.— 
Home Owners’ Loan Corporation vy. 
Hadala, 41 Lack.Jur. 153. 

§ 1668 

Ky. The reversal of a judgment or- 
dering a sale for taxes will not affect 
the sale thereunder if the judgment is 
not superseded, and if the court had 
jurisdiction of the parties and of the 


subject matter.—Stokes v. Common- 

wealth, 150 S.W.2d 892, 286 Ky. 391. 
§ 1669 

©.C.A.8. Under laws of Arkansas, 


owner of realty is not liable for taxes 
imposed thereon which are a charge 
against and lien upon the land, and 
the failure to pay them results in even- 
tual sale of lands to the state unless 
they are purchased by others at tax 
sale or unless they are redeemed by 


was intended 


to the state is not only v 1 
but is without any consideration m 
ing to the transferor. Crawford. 
Moses’ Dig.Ark. § 10096.—Helvering 
v, Nebraska Bridge Supply & Lumbe: 
Co., 115 F.2d 288. wh 
Ala, The state is a purchaser — 
necessitate in absence of adequate bi 
by others, and title vests in the sta 
by virtue of the purchase without th 
necessity of a deed, whereas other 
chasers do not acquire title until a 
expiration of the three-year redemp 
period and the execution of a deed by 
the judge of probate upon surrender of 
the certificate of purchase and title co ei 
veyed by deed is derivative. Code 1940, 
Tit, 51, §§ 265, 276, 286.—Downing vy. 
City of Russellville, 3 So.2d 34. 
It is not the policy of the state t 
become a landowner through its 
laws but its aim is to collect its reve- 
nues, and leave the ownership of Jani 
in the citizen and on the tax rolls.— 
Done v. City of Russellville, 3 So.2 


The purchase of lands by the stat 
tax sale is purely statutory to be e3 
ercised as a last resort, and the pric 
at which it is bid off is limited to th 
taxes and lawful expenses.—Downing 
v. City of Russellville, 3 So.2d 34. 

Ariz. The state is authorized to ac-_ 
cept title at sale for delinquent taxes, 
not for the purpose of profiting there- 
from, but to take care of a temporary — 
situation and to insure the payment by ~ 
the owner of the taxes that are paid 
by all property owners. Laws 1931, ¢. 
103,—Hill v. Gila County, 107 P.2d 

Ark. Selling of separate town lots to 
state for taxes en masse was a defect — 
or irregularity rendering sale voidab 
but was curable by confirmation. A 
1935, p. 323, § 9—Moseley vy. Moon 
144 S.W.2d 1089. % 

Ark. When county clerk complie 
with statute directing that, immedi 
ately after expiration of two years | 
lowed for redemption of land sol 
for taxes, county clerk shall cert 
the state’s purchase, stating the amoun 
of taxes, penalty and cost 
and cause the same to be recorded ir 
the recorder’s office of the county, and 
thereupon the title to all lands em- © 
braced in such certificate shall vest 
the state, the state’s purchase is con- 
summated in so far as_acquirement of 
title is concerned. Pope’s i i 
sie eee v. MecCuin, 


Kan. Before a county can take pos- 
session of realty, lease it and apply 
the rentals to the payment of taxes, 
it must be alleged and shown that the 
realty was sold for delinquent taxes, : 
bid in by the county, and held by the ~ 
county for more than three years. 
Gen.St.1935,- 79-2701 to 79-2703. — 
Board of Com’rs, Morris County, Y. 
eect a 110, P.20.°783, “153 sien 


Neb. A city purchasing and fore- 
closing a tax sale certificate on realty 
does so as trustee of an express trust — 
for the use and benefit of the state and | 
all governmental subdivisions entitled — 
to participate in the distribution of the 
proceeds. Comp.St.1929, §§ 77-2009 to 
77-2011, 77-2040.—Darnell yv. City of 
Broken Bow, 299 N.W. 274. 

N.M. Under statute stating that on 
fifth day of tax sale, all property on 
which no acceptable bid has been re- 
ceived shall be sold to the state, coun- 
ty treasurer’s failure to close sale at 
end of five-day period by formally de- 
claring that all property not sold to 
others was struck off to the state did 
not invalidate tax sale certificates sub- 


sequently issued to the state. Laws 
1934). Sp.Sess., ¢. 27, §§ 6-8, 24, 25.— 
Hughes vy. Raney, 110 P.2d 544, 45 
N.M. 89 


N.Y.App.Div. The sale of real prop- 
erty by the county treasurer of Sara- 
toga County for unpaid taxes is gov- 
erned by amendment to the Tax Law, 


Ce f raat 


“ p 
- -§ 1669 
which provides a comprehensive pro- 
cedure for tax sales by the county 
treasurer in certain counties instead of 
the state comptreller, and under such 
statute a treasurer’s deed to county 

of realty sold for nonpayment of state, 
county and town taxes properly con- 
_yeyed the premises to the county in- 
stead of the board of supervisors. Tax 
Law, §§ 119-144, and §§ 123, 150-160, 
- 150, 151, 154, 159.—Lee v. Farone, 27 
N.Y.S.2d 585, 261 App.Div. 674. 
Under statutory provisions for pro- 
eedure to be followed by county treas- 
urer in selling real property for non- 
payment of taxes and in executing con- 
-veyance of such property when not re- 
_ deemed, the county is empowered to 
acquire property at a tax sale and the 


Ay8 


county itself takes the conveyance 
hereof. Tax Law, §§ 150-160, and §$§ 
151, 154.—Lee v. Farone, 27 N.Y.S.2d 


585, 261 App.Div. 674. 
_Pa.Com.Pl. Purchasers of property 
sold for taxes, other than county com- 
missioners, 


‘vy. MacGuffie, 34 Luz.L.Reg.Rep. 418, 3 
Monroe L.R. 109. 

As above where district attorney 
eeks peremptory mandamus on coun- 
y commissioners to certify for re-sale 
properties purchased by them, on con- 
ention of non-payment of taxes for 
several years, whereas at the sale prop- 
erties purchased by county commis- 
‘sioners were sold for taxes accumu- 
lated before the period mentioned. 
Mandamus refused.—Commonwealth v. 
34 Luz.L.Reg.Rep. 418, 8 
_ Monroe L.R. 109. 

Under Section 14, Act May 29, 1931, 
' p.L. 280, 72 P.S. § 5971n, when such 
_ property has been purchased by coun- 


ty commissioners, county treasurer 
must make deed in fee—Common- 
wealth v. MacGuffie, 34 


A Luz.L.Reg. 
Rep. 418, 3 Monroe L.R. 109. 


Wash. Title acquired by county in 
property at a general tax foreclosure 
sale becomes vested in county, not in 
its proprietary capacity, but in trust 
for the state and other taxing mu- 
nicipalities within which the land is 
situated, with power and obligation on 
‘part of county to sell the land and 
_ fairly apportion proceeds to state, mu- 
nicipal and other funds entitled there- 
to. Rem.Rey.Stat. §§ 11244, 11278, 
11290, 11293, 11294.—State ex rel. City 
of Seattle v. Stacy, 104 P.2d 575. 


: § 1671 
_ 'C.0.A.8. Under laws of Arkansas, 
owner of realty is not liable for taxes 
imposed thereon which are a charge 
against and lien upon the land, and 
‘the failure to pay them results in 
eventual sale of lands to the state un- 
less they are purchased by others at 
tax sale or unless they are redeemed 
by owner as provided by law, and the 
state acquires title to the land because 
of failure of owner to pay the taxes 
and owner receives nothing for his 
rights in the land as a result of tax 
proceeding and hence transfer of title 
to the state is not only involuntary 
but is without any consideration mov- 
ing to the transferor. Crawford & 
Moses’ Dig.Ark. § 10096.—Helvering vy. 
Nebraska Bridge Supply & Lumber Co., 

115 F.2d 288. ’ 

Ala. The state is a purchaser ex 
necessitate in absence of adequate bids 
by others, and title vests in the state 
by virtue of the purchase without the 
necessity of a deed, whereas other pur- 
chasers do not acquire title until after 
expiration of the three-year redemption 
period and the execution of a deed by 
the judge of probate upon surrender of 
the certificate of purchase and title con- 

yeyed by deed is derivative. Code 1940, 
; Tit. 51, §§ 265, 276, 286.—Downing y, 
City of Russellville, 3 So.2d 34. 

Ariz, The striking off of property to 
state for taxes releases that particwar 
piece of real estate from lien of taxes, 
if it igs not redeemed, and the title 
finally vests in state, but it has no ef- 


Cae We co eae 


ener i br 2, 


Under statute regarding tax lien and 
enforcement thereof, sale of one partic- 
ular piece of real estate divests tax 
lien of state so far as that property is 
concerned, when title thereto finally 
vests in the purchaser, be it the state 
or another, but it does not affect the 
tax lien of the state on other pieces of 
property not included in the sale. Code 
1939, §§ 73-506, 73-804, 73-806.—Mari- 
copa County y. Arizona Tractor & 
Equipment Co., 109 P.2d 618. F 

Under statute regarding tax liens 
and enforcement thereof, where tax 
debtor owning several separate’ parcels 
of real estate in county was indebted 
to state and county for $6,968.40 for 
personal property taxes, the striking 
off of one lot to state at tax sale for 
an amount equalling the real property 
tax against the lot and all delinquent 
personal property taxes did not release 
tax debtor’s other real estate from tax 
lien of personal property taxes. Code 
1939, §§ 73-506, 73-804, 73-806.—Mari- 
copa County v. Arizona Tractor & 
Equipment Co., 109 P.2d 618. 

Ark. Generally, at sale of land for 
unpaid taxes, the state’s lien and the 
purchase merge. Pope’s Dig. § 13876. 
—Page v. McCuin, 148 S.W.2d 308. 

Cal.App. A deed conveying realty to 
state as result of owner’s failure to 
pay taxes thereon for five years re- 
moves all liens thereon, with stated 
exceptions, and state thereafter holds 
legal title to realty, while previous 
owner has merely right to redeem. 
Pol.Code, §§ 3780, 8787.—Helvey v. 
Bank of America Nat. Trust & Savings 
Ass’n, 111 P.2d 390. 


The fact that statute, providing that 
deed conveying to state realty not re- 
deemed from tax sale within five years, 
conveys absolute title thereto, free of 
all incumbrances, except specified liens, 
does not require state to give notice 
of its resale of property after such 
period to former lienholders of record, 
shows that Legislature never intended 
that prior lien for debt should cre- 
ate cloud on title. Pol.Code, §§ 3780, 
3787.—Helvey v. Bank of America Nat. 
Trust & Savings Ass’n, 111 P.2d 390. 

Fla. The statute providing that title 
to lands encumbered by state and coun- 
ty tax sale certificates shall vest in the 
state two years after tax sale does not 
have the effect of extinguishing the tax 
lien of the county after two years’ re- 
demption period expires, but the land 
remains subject to redemption until a 
tax deed is issued, or a deed under 
foreclosure sale is issued. Comp.Gen. 
Laws 1927, §§ 972, 1027.—Suits v. 
Hillsborough County, 2 So.2d 353. 


Mich. The lien of plaintiffs who pur- 
chased 1936 taxes on May 2, 1939, at 
county treasurer’s sale, was canceled 
upon expiration of period of redemp- 
tion from sale to the state in 1938 for 
taxes for 1935 and prior years, and 
plaintiffs’ tax purchase certificate was 
not an unpaid tax lien outstanding as 
against absolute title which otherwise 
would héve vested in the state upon 
expiration of period of redemption 
within statute providing that all taxes 
and other liens and incumbrances are 
eanceled except unpaid tax or assess- 
ment liens or city bids of any munici- 


pality collecting its own delinquent 
taxes and assessments. Comp.Laws 
1929, § 3459, as amended by Public 


Acts 1937, No. 114.—Stickler v. Brown, 
297 N.W. 488, 297 Mich. 271. 

Where title to land became vested in 
the state in November, 1939, upon ex- 
piration of equity of redemption from 
1938 tax sale for taxes for 1935 and 
prior years, plaintiffs who purchased 
1936 taxes in May, 1939, at county 
treasurer’s sale, were not entitled to 
meet the highest bid made at public 
auction under statute giving that right 
to any person who at time of tax sale 
had any interest in any parcel of land 
sold, since the “tax sale” within stat- 


in the taxes f 
Pub.Acts 19 


ad, 0. 
as amended by Pub.A 
—Stickler v. Brown, 297 N.W. 
Mich. 271. f 

Mich. Where lots were sold for de- 
linquent taxes and purchased by the 
state at tax sale, upon failure to re- 
deem, title to lots vested absolutely in 
the state with power to dispose of lots 
in any way not contrary to the consti- 
tution, and upon resale of lots by the 
state land office a new chain of title 
originated. Pub.Acts 1937, No. 155, § 9 
and § 10, as amended by Pub.Acts 1989, 
No. 244, § 1; Nos. 114, 325.—Municipal 
Investors Ass’n vy. City of Birmingham, 
299 N.W. 90, 298 Mich. 314. 

Mich. As between the state and the 
original owner, title to land sold for 
nonpayment of taxes becomes absolute 
in the state, and a third-party pur- 
chaser under a tax deed acquires @ 
clear and unincumbered title. Pub. 
Acts 1939, No, 244, § 7.—Jacobsen Vv. 
Nieboer, 299 N.W. 830, 299 Mich. 116. 

N.Y.App.Div. Bidding in property at 
tax sale by Erie county or city of Buf- 


falo does not extinguish the tax. Loc. 
Laws 1927, No. 4, §§ 610-612, 614, 
616-619, 623, 644, published in Loc. 


Laws 1932, pp. 136, 137, 138, 140, 141; 
Laws 1884, c. 135, §§ 15, 20—In re 
Ueck’s state, 22 N.Y.S.2d 740, 260 
App.Div. 369. s 

The purchase of tax delinquent prop- 
erty by governmental unit at tax sale 
is a “mandatory” act, and law does 
not require forfeiture of property and 
money due, but merely insists that 
until title is perfected in the govern- 
ment the delinquent owner shall re- 
deem property by fulfilling his person- 
al obligation. Loc.Laws 1927, No. 4, 
§§ 610-612, 614, 616-619, 623, 644, 
published in Loc.Laws 1932, pp. 136, 
137, 1388, 140, 141; Laws 1884,.c. 135, 
§§ 15, 20—In re Ueck’s Estate, 22 N. 
Y.S.2d 740, 260 App.Div. 369. ~ 


Tax sales at which City of Buffalo 
or Erie County became purchaser did 
not result in payment of tax, but the 
debt continued and was a “‘tax’’ with- 
in provision of Surrogate’s Court Act 
requiring executor to pay taxes as- 
sessed on property of decedent previ- 
ous to his death, and hence wags re- 
quired to be paid by administrator in 
preference to other creditors, notwith- 
standing that tax certificate had been 
issued, where right of redemption had 
not been terminated. Surrogate’s 
Court Act, § 212, subd. 2; Tax Law, § 


71; Real Property Law, § 250; Loe. 
Laws 1927, No. 4, §§ 610-612, 614, 
616-619, 623, 644, published in Loe. 


Laws 1932, pp. 186, 137, 138, 140, 141; 
Laws 1884, ec. 135, §§ 15, 20.—In re 
Ueck’s Estate, 22 N.Y.S.2d 740, 260 
App.Div. 369. 


Okl. The title acquired at tax sale 
by county in name of chairman of 
board of county commissioners was 
held exclusively for benefit of county 
and the political subdivisions thereof, 
and the title was not vested in state or 
held in trust for the state. 19 OkI.St. 
Ann. § 1; 68 OKISt.Ann. §§ 432-432p. 
—State ex rel. Commissioners of Land 
Office v. Passmore, 115 P.2d 120. 


Pa.Super. Where lands in posses- 
sion of mortgagee were sold for taxes 
and tax lien was not discharged by 
the owner or mortgagee within the 
redemption period, county commis- 
sioners were entitled to exclusive pos- 
session of the land, and mortgagee had 
only a lien against land as security for 
his debt. 72 P.S. §§ 5971a et seq., 
5971i—Day v. Ostergard, 21 A.2d 586. 

Wash. Where county purchases land 
at general tax foreclosure sale for want 
of other purchasers, county takes and 
holds the land not in its proprietary 
capacity, but in trust for the state 
and the various taxing municipalities 
within which the land lies. . Rem.Rey. 
Stat. § 9393.—State ex rel. King Coun- 


ty Water Dist. No. 22 v. Stacy, 116 
P.2d 356. 
§ 1676 
C.C.A.Ky. The statutory provision 


authorizing auditor to convey lands 
forfeited to state referred to lands for- 


er arti 
ven 


a ore 


i : pr 
ed by article relatin: 


to assessment 
of old land grants. 


y.St. §§ 4076b- 


4076k, 4129-4168—Southern Holdings 


& Securities Corporation v. Kentucky 
River Coal Corporation, 112 F.2d 1008, 
affirming Southern Holdings & Securi- 
ties Corporation v. Kentucky River 
Coal Corporation, 21 F.Supp. 757. 

Where state had acquired land in 
forfeiture proceedings under statute 
relating to assessment of old land 
grants, its title could be divested only 
in manner provided by that statute, 
and plaintiff, to which auditor’s deed 
was executed and delivered while for- 
feiture action was still pending and 
prior to order of sale of land by state 
therein, did not thereby obtain title as 
against defendant which thereafter 
purchased land and received deed from 
court’s commissioner pursuant to court 
order in forfeiture proceedings. Ky. 
St. §§ 4076b-4076k, 4154.—Southern 
Holdings & Securities Corporation v. 
Kentucky River Coal Corporation, 112 
F.2d 1008, affirming Southern Holdings 
& Securities Corporation v. Kentucky 
eee Coal Corperation, 21 F.Supp. 
Cal. In statute authorizing auction 
sale by state of property taken for 
taxes, lack of specific exclusion of bids 
by former owner of the property does 
not authorize such bids, in view of 
long-established rule that owner who 
has held title throughout period of tax 
delinquency cannot purchase at tax 
sale. Pol.Code, § 3834.25.—Garvey v. 
Byram, 115 P.2d 501, prior opinion 106 
P.2d 623. 

Cal.App. The statutes authorizing 
public auction of land acquired for tax 
delinquency were intended as a decla- 
ration of public policy and to promote 
the public welfare rather than to aid 
a delinquent tax debtor to evade his 
duty of paying or redeeming. Pol. 
Code, §§ 3834.20-3834.25, as added by 


St.1939, pp. 1918, 1920.—Garvey v. 
Byram, 106 P.2d 623. 
Cal.App. Under statute directing 


tax collector to sell property held un- 
der tax deeds to the highest bidder so 
long as bid is not less than minimum 
price fixed, record owner may bid and 
purchase, and upon his receiving a 
deed from the state, his land is cleared 
of all tax liens. Pol.Code, § 3771, and 
§§ 3834, 3834.20-3834.25, as added by 
St.1939, pp. 1918, 1920.—Garvey v. 
Byram, 106 P.2d 623, 

Ky. Statutes making county court 
clerk collector of delinquent taxes, after 
sale of realty for taxes and purchase 
by sheriff for state and county, and 
during redemption period, or until the 
revenue agent, under direction of the 
auditor of public accounts, assumed 
charge of the collection by sale or 


otherwise, and that the auditor may 


direct the revenue agent to sell the 
land after redemption period and thus 
collect the taxes, authorized revenue 
agent to assume collection of delin- 
quent state and county taxes due on 
realty which had been sold to the 
state and county. Ky.St. §§ 4151-2, 
4154.—Louisville Trust Co. v. Grieb, 
142 S.W.2d 128, 283 Ky. 551. 


Mich. The primary and _ inducing 
purpose of State Land Office Board Act 
providing for sale of tax delinquent 
Jands at public auction by state land 
office board is to secure a portion of 
unpaid taxes rather than nothing, and 
to restore lands to a taxpaying basis, 
instead of allowing them to accumulate 
tax delinquencies with no hope of 
ever recovering them. Pub.Acts 1937, 
No. 155, as amended, Comp.Laws_ Supp. 
1940, §§ 3723-1 to 3723-14._Baker v. 
State Land Office Board, 293 N.W. 763. 
294 Mich. 587. 

Mich, The former owner of land 
sold to state for taxes is not prejudiced 
by state land office board’s withholding 
of such lands from scavenger sale of 
state lands so acquired, as such owner 
may indirectly redeem property from 
state through intervention of city, 
wherein it is located, by paying de- 
linquent taxes thereon. Pub.Acts 1937, 


1939, void 
v, Stat i 


Board: 294 WW. 3i7 88 
e Board, : , 
Mich. 85. _ ; 


Mich. Where title to land became 
vested in the state in November, 1939, 
upon expiration of equity of redemp- 
tion from 1938 tax sale for taxes for 
1935 and prior years, plaintiffs who 
purchased 1936 taxes in May, 1939, at 
county treasurer’s sale, were not enti- 
tled to meet the highest bid made at 
public auction under statute giving 
that right to any person who at time of 
tax sale had any interest in any parcel 
of land sold, since the “tax sale’? within 
statute was the sale at which the 
state bid in the taxes for 1935 and pri- 

Pub.Acts 1937, No. 166, §§ 
§ 7, as amended by Pub.Acts 
1939, No. 244.—Stickler vy. Brown, 297 
N.W. 488, 297 Mich. 271. 

Mich. Under statute providing for 
“seavenger sale’ of land bid in by the 
state for unpaid taxes; and providing 
that, within 30 days after such sale, 
any person who, at the time of the 
“tax sale’, had any interest in land 
may meet highest bid and receive deed, 
“tax sale’ means sale at which the 
state bid in land, and not “seavenger 
sale’, Pub.Acts 1937, No. 155, § 7, as 
amended by Pub.Acts 1939, No. 244.— 
Redford Union Schools Dist. No. 1 
Redford Tp.. Wayne County v. State 
Land Office Board, 298 N.W. 124, 297 
Mich. 535. 


Where owners of land bid in by the 
state for unpaid taxes did not exer- 
cise right of redemption, but, after ex- 
piration of redemption period, quit- 
claimed to others, such grantees had 
no right to meet highest bid made at 
“scavenger sale” and receive deed, since 
they had no interest in land when it 
was bid in by the state. Pub.Acts 
1937, No. 155, § 7, as amended by Pub. 
Acts 1939, No. 244—Redford Union 
Schools Dist. No. 1 Redford Tp., 
Wayne County v. State Land Office 
Board, 298 N.W. 124, 297 Mich. 535. 

Mich. The primary and_ inducing 
purpose of the State Land Office Board 
Act providing for sale of tax delinquent 
lands at publie auction by state land 
office board is to secure a portion of 
unpaid taxes rather than nothing, and 
to restore lands to a taxpaying basis 
instead of allowing them to accumulate 
tax delinquencies with no hope of ever 
recovering them. Pub.Acts 1937, No. 
155, as amended.—Municipal Investors 
Ass’n v. City of Birmingham, 299 N.W. 
90, 298 Mich. 314. 

The State Land Office Board Act pro- 
viding for the sale of tax delinquent 
lands at public auction by the state 
land office board is remedial and_en- 
titled to a liberal construction. Pub. 
Acts 1937, No. 155, as amended.—Mu- 
nicipal Investors Ass’n v. City of Bir- 
mingham, 299 N.W. 90, 298 Mich. 314. 


N.D. Where county procured quit- 
claim deed from record owner of realty 
in order, to perfect title to the realty 
previously sold to it at tax sale, the 
realty was “property acquired through 
tax proceedings” and when resold, the 
statutory method for the sale of prop- 
erty so acquired was required to be 
followed. Comp.Laws 1913, § 2202, as 
amended by Laws 1939, c. 235.—Village 
of Dazey v. Barnes County, 298 N.W. 
13, 70 N.D. 752. 

Realty acquired by a county through 
tax proceedings must be resold accord- 
ing to provisions of statute relating 
solely and exclusively to the manner in 
which counties shall acquire tax deeds 
to property sold for taxes and bid in 
for the county, and unless the realty is 
so sold, the sale is void. Comp.Laws 
1913, § 2202, as amended by Laws 1939, 
ec. 235.—Village of Dazey v. Barnes 
County, 298 N.W. 13, 70 N.D, 752. 

Where county which acquired realty 
through tax proceedings pursued meth- 
od of acquiring realty set forth in stat- 
ute relating to property which a coun- 
ty may acquire through purchase, for- 
feiture, or operation of law, rather than 
statute relating to the manner in which 
counties shall acquire tax deeds to 
property sold for taxes and bid in for 
the county, the sale to the county was 
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Cony 123 
W. 13, 70 N.D. 752. 190 
A village had sufficient interest 
realty which was located in village, an 
which was acquired by county thr: 
tax sale proceedings, to maintain an ac- 
tion to set aside. a void sale of the 
realty by the county, where the amour 
to be realized from such sale by 
ty was far less than realty’s actual 
ue, and grossly inadequate to pay 
lage’s share of delinquent taxes levie 
against the realty.—Village of Da 
v. Barnes County, 298 N.W. 13, 70 
D. 752. es 

Okl. A delinquent taxpayer, whos 
property was advertised in a tax 
sale proceeding by county, could 
on behalf of himself and all ot 
similarly situated, enjoin the ent 
sale for irregularity or defect in t 
resale proceeding, since only pr’ 
and not public rights were involve 
and taxpayers not making themselve 
parties to the action might be will 
to pay the tax. 68 OkI.St.Ann. § 
eee v. Vahlberg, 104. 

In suit to enjoin the holding of 
resale, it would be presumed that 
county treasurer would perform 
statutory duty of collecting th 
penses of the resale from the pur- 
chasers at the resale, and injunctior 
would not issue, in absence of showin 
that such expenses would exceed | 
collections. 68 OkISt.Ann. § 4 
Huddleston vy. Vahlberg, 104 P.2d 4 

Where taxes have been legally as 
sessed by county, injunction will n 
issue in an action by a delinquent tax 
payer whose property is involved i 
the resale to prevent the expend 
of funds necessary in conducting a) 
resale, since the taxpayer has an. 
quate remedy at law. 68 OkISt. 

§ 432 et seq. Huddleston v. Vahlberg, 
104 P.2d 434, 

Okl. Where county bids in prop 
at tax resale, the county treasur 
without authority to issue a resale ta 
deed to anyone other than the chair- — 
man of the board of county commis-— 
sions and a resale tax deed under such ~ 


circumstances to a third party is yoid 
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1 


for sale for taxes on third Monday 
April, 1936, received no eericien ay 
and bid in tract in name of county, 


oe Perey so: 
odge, 20 
538. . bp 
Okl. The term “delinquent taxes” 
as used in 1939 Jaw dealing with re- 
sale by county ef unredeemed lands. 
and providing that issuance of deed to — 
purchaser by county treasurer sha 
effect cancellation and setting asi 
of all ‘delinquent taxes,” assessment 
penalties and costs previously assessed 
or existing against realty, and shall | 
vest perfect title to realty, means taxes * 
authorized by law levied on property 
subject to taxation, and remaining un- 
paid after time appointed for the pay- | 
ment thereof. 68 Okl.St.Ann. § 432 et 
seq.—Shnier v. Vahlberg, 110 P.2d 593; — 
Monsour v. Vahlberg, 110 P.2d 595. =m 
Under 1939 law dealing with resale es 
by county of unredeemed lands, and 
providing that issuance of deed to pur- 
chaser by county treasurer shall ef- 
fect cancellation and setting aside of 
all delinquent taxes, assessments, 
penalties and costs previously assessed 
or existing against realty and shall 
vest perfect title to realty, the gran- 
tee in a resale tak deed secures a new 
and independent fee simple title free 
of all ad valorem taxes, interest, pen- 
alties and costs, delinquent on date 
when resale notice was first published. 
68 OkI.St.Ann. § 432 et seq.—Shnier vy. 


Vahiberg, 110 P.2d 593; Monsour y. 
Vahlberg, 110 P.2d 595. 
Pa.Com Pl. Section 17 of the Act 


—-§ 1676 


of May 29, 1931, P.L. 280, as amended 

by § 9 of the Act of June 20, 1939, 

P.L. 498, 72 P.S. § 5971q, providing 

; that lands purchased by county com- 
~ missioners upon nonpayment of county 

taxes and not redeemed within the 

_ statutory period shall be sold at pub- 
lie or private sale within six months 

after the expiration of the period for 

redemption, is to be construed as man- 

-datory only insofar as it requires that 
the land be sold: the time of the sale 
is directory only.—City of Johnstown 
v. Thomas, 39 D. & C. 419. 

Where county commissioners have 
advertised for public sale lands pur- 
chased by them upon nonpayment of 
county taxes, and it appears that there 
are municipal liens against the lands, 
and that if they are not sold at public 
sale they may be disposed of at private 
sale at a later time at higher prices, 

the court will restrain the sale upon 

petition of the municipality.—City o 
Johnstown v. Thomas, 39 D. & C. 419. 
- _Pa.Com.Pl. Private sale of real es- 

tate purchased at tax sale by County 

Commissioners and sold under the pro- 

cedure of the Act of 1933, P.L. 1019, 

72 P.S. § 5970a et seq., will confer a 

valid title to real estate in the pur- 


of Seattle v. Stacy, 104 P.2d 575. 
Wash. Where a county purchases 
and at a general tax foreclosure sale 
for want of other purchasers, a resale 
of land by the county is but a part 
of the statutory tax collecting process 
which is not complete until resale is 
finally made by the county to the end 
- that the proceeds thereof shall be justly 
apportioned to the various funds en- 
titled thereto. Rem.Rev.Stat. § 9393.— 
~~ ‘State ex rel. King County Water Dist. 
No. 22 v. Stacy, 116 P.2d 356. 


W.Va. Where a suit was brought by 
state to sell lands for benefit of school 
- fund, and state’s title was derived from 
a tax sale made in name of a former 
owner in whose name land was return- 
ed delinquent for nonpayment of taxes, 
but after he had conveyed to a gran- 
tee, who in turn had conveyed to an- 
mA .other, and both conveyances were of 
_-yeeord at time of sale, the intermediate 
- grantee was a “necessary party’ to the 
\ suit. Code 1931, 37-3-10.—McCoach & 
4 i@o. vy.) J. P. Hager & Co., 12 S.H.2d 
TES 
The named beneficiary in a deed of 
trust of record at time of bringing 
suit by state to sell lands, the title to 
which was vested in it under a tax 
' purchase, for benefit of school fund, 
was a “known interested party” under 


he statute, and, therefore, a “necessary 
' party”, although it might later be 
: made to appear that his interest had 
i become vested in a third party by an 


J unrecorded transfer prior to such suit. 
s Code 1931, 37-3-10.—McCoach & Co. Vv. 
uw. P. Hager & Co., 12 S.B.2d 529. 
_ Wis. A town has no ‘vested right” 
in tax collection process, but merely 
acts as agency of the state in levy, col- 
lection and return of taxes, and hence 
has no vyaluable property right such 
that county taking tax deed would be 
ask under duty to sell certificates of sale 
or lands. St.1939, § 75.36.—Town of 
~ Remington v. Wood County, 298 N.W. 
§91, 238 Wis. 172. 

A county gets an absolute estate in 
fee simple in lands to which it takes 
tax deed, and is not under duty to 
sell the lands or to account to town un- 
til land is sold in county’s discretion. 


St.1939, § 75.86—Town of Remington 
v. Wood County, 298 N.W. 591, 23 
Wis. 172. 


A county’s discretion whether to sell 
lands to which it has acquired tax deed 


TAXATION 


is a “legislative discretion” and not a 


“legal discretion” controllable by the 
eourt. St.1939, § 75.36.—Town of Rem- 
ington v. Wood County, 298 N.W. 591, 
2388 Wis. 172. 
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La.App. The state has the right to 
determine the terms on which it will 
permit a sale or redemption of property 
adjudicated to state for nonpayment of 
taxes.—Brock v. Lamarca, 1 So.2d 436. 

Mich. On the vesting in the state of 
absolute title to lands sold for taxes, 
they cease to be amenable to state tax 
laws, and such land can be disposed 
of by. state only on conditions pre- 
scribed by Legislature. Pub.Acts 19387, 
No. 155, as amended by Pub.Acts 1939, 
No. 244.—James A. Welch Co. v. State 
Land Office Board, 294 N.W. 877, 295 
Mich. 85. 


The statutory right of former owner 
of land sold to state for taxes to meet 
highest bid at state’s subsequent sale 
thereof becomes operative only on 
state’s acceptance of such bid and is 
not present vested right or interest, 
but mere contingent right, until such 
sale. Pub.Acts 1937, No. 155, § 7, as 
amended by Pub.Acts 1939, No. 244.— 
James A. Welch Co. v. State Land 
Once Board, 294 N.W. 877, 295 Mich. 


Okl. Resale in 1931 of improved re- 
alty within city for less than the 
amount of taxes, interest, penalty, and 
costs due thereon, and the deed based 
upon the resale, were void. 68 OkI.St. 
merits 414.—Oldham y. Tucker, 105 P. 


Pa.Com.Pl. Where the county cora- 
missioners have presented a_ petition 
under the Act of May 21, 1937, P.L. 
787, 72 PS. § 5878a et seq., setting 
forth that they have purchased real 
estate for delinquent taxes at a regu- 
larly conducted tax sale, and that the 
period of redemption has expired with- 
out redemption, and prove by the tes- 
timony of competent witnesses that the 
price which they have offered to sell 
it for, though less than the amount of 
the delinquent taxes, is fair, just and 
reasonable, the court will approve a 
sale at such price.—In re Sale of Sois- 
son Brick Co. Property, 4 Fay.L.J, 12. 
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U.S.Ark. The purpose and effect of 
the Arkansas statute providing that the 
sale of property for nonpayment of tax- 
es should not be set aside because of 
certain irregularities was to render un- 
availing to the owner whose property 
had been sold for taxes, as grounds of 
attack on the title of the purchaser 
from the state, irregularities and in- 
formalities, in the performance of acts 
by state officers in connection with as- 
sessment, levy, and sale which the Leg- 
islature could in its discretion have 
omitted to prescribe as essentials to the 
passing of a valid title. Acts Ark.1935, 
Act 142.—Wood v. Lovett, 61 S.Ct. 
983, 313 U.S. 362, 85 L.Ed. —, revers- 
ing 143 §8.W.2d 880, 201 Ark. 129. 


The Arkansas Act of 1937 repealing 
an Act of 1935 providing that the sale 
of property for nonpayment of taxes 
should not be set aside because of cer- 
tain irregularities is invalid as ‘im- 
pairing the obligation of contract” as 
applied to purchasers of lands sold by 
the state for nonpayment of taxes in 
1936, if given the effect of divesting 
them of title confirmed in them by 1935 
act, even though the state’s deed was a 
quitclaim deed. Acts Ark.1935, Act 
142; Acts Ark.1937, Act 264: U.S.C.A. 
Const. art. 1, § 10.—Wood v. Lovett, 61 
S.Ct. 79835 sls WS. woGeneso lindas 
phan 3 143 S.W.2d 880, 201 Ark 


Under Arkansas statute providing 
that the sale of property for nonpay- 
ment of taxes should not be set aside 
because of certain irregularities, the 
state entered into a contract which it 
intended as an assurance of protec- 
tion to its grantee, and in the exercise 
of the policy committed to the Arkan- 
sas Legislature, it was competent for 
the state to enter into such a contract, 
Acts Ark.1935, Act 142.--Wood vy. Lov- 
ett, 61 S.Ct. 983, 313 U.S. 362, 85 L. 


? 


Hd. —, reversing 1438. 


fee , Ween ed [ 
Failure to obtain consent 
of court before making tax sale of 
property held by receiver was an 
“omission, mistake or want of * * * 
matter of form or substance” and re- 
quirement with which legislature could 
have dispensed, within Nevada curative 
statute. Comp.Laws* Nev. § 6449.— 
Haskins v. Roseberry, 119 F.2d 803, af- 
firming 29 F.Supp. 724. 

Ark. The statute providing that sale 
of property for nonpayment of taxes 
should not be set aside because of 
certain irregularities did not cure de- 
fects and irregularities in all tax sales 
occurring prior to the passage of act 
repealing the statute, and, upon pas- 
sage of the repealing act, tax sales be- 
came subject to any attack upon them 
to which they were open before passage 
of the repealed statute except those 
sales which were being litigated when 
the repealing act was passed. Acts 
1935, p. 402; Acts 1937, p. 933.—Wood 
v. Lovett, 143 S.W.2d 880. 

Where 1935 statute providing that 
tax sales should not be set aside be- 
cause of certain irregularities was re- 
pealed by 19387 statute, purchasers 
who, in 1936, purchased from state 
land which had been forfeited for non- 
payment of taxes and sold to state, 
acquired no ‘‘vested rights’? under the 
1935 statute and the irregularities 
could be relied upon by plaintiff in ac- 
tion brought in 1939 to cancel state’s 
tax deeds to the purchasers. Acts 
1935, p. 402; Acts 1937, p. 933.— 
Wood v. Lovett, 143 S.W.2d 880. 


Ark. The statute providing that un- 
der certain circumstances tax sale 
“shall not hereafter be set aside” be- 
eause of irregularity, informality, or 
omission by officer, was not a “econ- 
firmation act’ having effect of perma- 
nently curing defective tax titles dur- 
ing the time it was in force, and hence 
tax title acquired before enactment of 
such statute was as subject to attack 
after repeal of such statute as if the 
statute had never been in force. Acts 
1935, Act 142; Acts 1987, Aet 264— 
Union Trust Co. of Concord, N. H., v. 
Watts. 148 S.W.2d 318. 

Ark. <A decree confirming state’s tax 
title to lot is not subject to collateral 
attack in suit, filed over one year after 
date of such decree by persons to whom 
state conveyed lot, to quiet their title 
thereto as against one claiming under 
deed executed before sale to state, but 
not recorded until after conveyance to 
plaintiffs. Acts 1935, Act 119.—Beloate 
v. Taylor, 150 S.W.2d 730. 

A decree confirming state’s tax title 
to land cures all defects in authorized 
tax sale thereof to state. Acts 1935, 
ary 119.—Beloate v. Taylor, 150 S.W.2d 

Ark. The statute, providing that de- 
erees confirming sales of land to state 
for unpaid taxes shall operate as a 
complete bar against all persons and 
that title to such land shall be consid- 
ered as confirmed in the state, was in- 
tended to cure all defects in a sale 
where there was not lacking the pow- 
er to sell, that is, all sales for taxes 
which were due and unpaid. Acts 1935, 
Act 119.—Faulkner v. Binns, 151 S.W. 
2d 101. 

Ark, The purpose of the _ statute 
providing that decrees confirming the 
sales of land to state for unpaid taxes 
shall operate as a complete bar against 
all persons, and that title to such land 
shall be considered as confirmed in the 
state, was to cure all defects not re- 
lated to the power to sell. Acts 1935, 
Act 119.—Ingram y. Blackmon, 152 S8. 
W.2d 315. 


Iowa. Curative act legalizing tax 
sales validated tax deed -which was at- 
tacked as void because taxes for which 
property was sold had not been car- 
ried forward on tax list. Code 1939, 
§ 10398.2.—Witmer v. Peebles, 294 N. 
W. 563. 

W.Va. Where tax deed grantee had 
knowledge of death of former owner 
of land and allowed clerk to publish 
statutory notice of application for 
tax deed directed only to the deceased 


é 


‘former owner, and did not require the 
be served upon the former 


notice to 
owner’s heirs, tax deed subsequently 
issued, notwithstanding the insufficient 
notice, was not validated by statute 
providing that no tax deed should be 
set aside for the failure of an of- 
ficer to perform a duty required to be 
done after the making of the sale. 

Code 1931, 11-10-16(c), 11-10-22.— 

Gates v. Morris, 13 S8.H.2d 473. 

The statute requiring notice to be 
given of application for a tax deed 
prevailed over previously enacted stat- 
ute curing certain irregularities in pro- 
ceedings to obtain tax deed, and fail- 
ure of certain officers to perform cer- 
tain duties after such sale. Code 1931, 
11-10-16(c), 11-10-22.—Gates v. Morris, 
13 S.H.2d 473. , 
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C.C.A.9. Under Washington law, 
realty upon which eertificate of delin- 
quency was issued eould be redeemed 
at any time prior to issuance of tax 
deed, upon payment by or for the own- 
er of the certificate upon such realty, 
of the amount for which the property 
was sold, plus interest, taxes, costs, 
etc., accrued thereon. Rem.Rev.Stat. 
Wash. § 11280.—Commissioner of In- 
abe Revenue vy. Peterman, 118 F.2d 
ies 

C.C.A.La. Under Louisiana Tax Re- 
demption Statute, after the primary 
year has passed and before actual re- 
demption, the state is absolute owner 
of and can do what it will with the 
property, and, until redemptien, the re- 
demptioner has no right or title what- 
ever in it. Aets La. No. 170 of 1898, § 
62, as amended by Act No. 41 of 1912; 
Acts La. No. 237 of 1924—Lovell v. 
Dulac Cypress Co., 117 F.2d 1, affirm- 
ing 31 F.Supp. 919. } 

Ark. A “meritorious defense’, with- 
in meaning of statute permitting land- 
owner on showing that he had _ no 
knowledge of pendency of proceeding 
for confirmation of tax sale, and that 
he had meritorious. defense against 
rendition of decree to redeem from tax 
sale within one year after rendition of 
decree, is a showing that the sale 
was invalid for any reason. Acts 1935, 
Pages: ancien v. Dalton, 144 S.W.2d 
Ark. The act providing that all im- 
provement districts, such as a levee 
district, may foreclose on any delin- 
quent lands in such district, even 
though such lands may have been for- 
feited to the state for nonpayment of 
general taxes, subject to the para- 
mount lien of the state and validat- 
ing prior sales of lands foreclosed on 
by improvement districts subject to 
the paramount lien of the state, confers 
the right on the improvement district 
tax purchaser to redeem from the state, 
but it does not confer such right to 
redeem from one to whom the state 
has conveyed its title. Laws 1939, Act 
Soe iat ee y. Anderson, 147 S.W. 


Ark. Where county clerk wrote own- 
ers of realty located in town and in- 
formed them that realty had been sur- 
veyed and divided into lots 5, 6, and 7, 
though it had in fact been divided 
into lots 25 and 26, and when money 
was sent to clerk for taxes he applied 
it to taxes for lots 5, 6, and 7, and 
lots 25 and 26 were sold to the state 
as delinquent lands, and sale was 
confirmed on April 17, and certain in- 


dividuals purchased those lots from 
the state on May 8, and on June 1 
the owners of the realty made a 


formal tender of the taxes, penalty, in- 
terest and costs for which the lots had 
been sold, with interest thereon to date 
of tender, but tender was refused, own- 
ers of realty were entitled to redeem. 
Acts 1935, Act 119, § 9.—Holt v. Rea- 
gan, 148 §.W.2d 155. 

Ark. Redemption statutes should be 
construed liberally.—Killian v. Lincoln 
Nat. Life Ins. Co., 148 S.W.2d 1085. 

Fla. Those sections of Chapter 
14572, Acts of 1929, Extra Session, 
providing for foreclosure of tax deeds 
were repealed by Chapter 17442, Acts 
of 1935. Acts 1929, Ex.Sess. ec. 14572; 
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‘Acts 1935, c. 17442.—Douglass v. Tax 


Equities, 198 So. 5, rehearing denied 
198 So. 578. < 

Fla. The act placing a limitation 
upon time in which lien evidenced by a 
tax sale certificate can be enforced and 
preserving’ for a year from effective 
date of act to those then holding such 
certificates whatever existing rights 
they then had, is constitutional, since 
period of a year in which one’s existing 
rights may be enforced is a “reasonable 
time” for such purpose. Acts 1939, c. 
19515; Const., art. 3, § 33.—Campbell 
v. Horne, 3 So.2d 125. 

Fla. The Murphy Act, vesting in the 
state title to lands against which there 
remain outstanding tax certificates over 
two years old and authorizing the 
state to sell such lands, is constitu- 
tional. Acts 1937, c. 18296, § 1 et seq. 
—Shuptrine v. Wohl Holding Corpora- 
tion, 3 So.2d 524. 

La. A conveyance of land, forfeited 
to state for unpaid taxes, by state audi- 
tor and land office register to levee dis- 
trict under unconstitutional statutory 
provision was void, and land subject 
to redemption by previous owner. Act 
No. 324 of 1938, § 1; Act No. 47 of 
1938.—Airey v. Tugwell, 3 So.2d 99, 
197 La. 982, 

La, The statute authorizing former 
tax assessed owners of lands adjudi- 
cated to the state to redeem the prop- 
erty from the state up to September 
80, 1935, and the amending and re- 
enacting statute extending the time 
within which redemption may be made 
are limited in application to lands bid 
in for taxes and adjudicated to the 
state or its subdivisions prior to pas- 
sage of original statute, and in passing 
the amending and re-enacting statute 
the legislature did not intend to cov- 
er other lands. Act No. 161 of 1934, as 
amended by Act No. 14 of 1935, 4th 
Hx.Sess.—Carruth v. Hollister, 3 So.2d 
692, 198 La. 212. 


Where an adjudication of land to 
the state for unpaid 1933 taxes oc- 
curred subsequent to July, 1934, the 
statute which became effective on July 
13, 1934, and authorized former tax 
assessed owners of lands adjudicated 
to the state prior to passage of the 
statute to redeem the lands up_ to 
September 30, 1935, and the amending 
and re-enacting statute extending the 
time for redemption were not applicable 
to land, and hence a sale of land to 
plaintiff was without legal effect where 
register of state lands and sheriff pro- 
ceeded solely under such statutes in 
selling land. Act No. 161 of 1934, § 1, 
as amended by Act No. 14 of 1935, 
4th Ex.Sess.—Carruth vy. Hollister, 3 
So.2d 592, 198 La. 212. 


La.App. The state has the right to 
determine the terms on which it will 
permit a sale or redemption of property 
adjudicated to state for nonpayment of 
taxes.—Brock y. Lamarca, 1 So,2d 436. 


La.App. Under Constitution author- 
izing redemption of property sold for 
taxes within three years from date of 
recordation of tax sale by paying 
price given, including costs and 5 
per cent. penalty thereon together with 
interest at 1 per cent. per month, Leg- 
islature had the right to adopt statute, 
liberalizing the right of redemption by 
permitting redemption by installment 
payments of actual taxes for which 
property was adjudicated to state. Act 
No. 170 of 1898, § 58, as amended by 
Act No. 72 of 1928, and § 62, as amend- 
ed; Act No. 161 of 1934, as amended 
by Act No. 14 of 1935, 4th Ex. Sess.; 
Const.1921, art. 10, § 11, as amended in 
1932.—Brock vy. Lamarca, 1 So.2d 436. 

The statutes permitting redemption 
by installment payments of actual tax- 
es for which property was adjudicated 
to state, and providing for sale of 
property by tax collector on default in 
payment of any of such installments, 
without suit, was not unconstitutional 
because no provision was made for re- 
demption from such sale. Act No. 170 
of 1898, § 62, as amended; Act No. 161 
of 1934, as amended by Act No. 14 of 
1935, 4th Ex.Sess.; Const.1921, art. 10, 
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§ 11, as amended in 1932.—Brock v._ 


_Lamarca, 1 So.2d 436. ; 


_ La.App. Where one purchasing lots 
in tract of land before year for taxes of __ 
which tract was adjudicated to state as 
result of assessment in vendor corpora- 
tion’s name and-such corporation, to  — 
which purchaser transferred his inter-  ~ 
est in lots after such adjudication and 
subsequent tax sale of lots to another, 
took no steps to redeem property with- — 
in time provided by law, such transfer — 
can be given no effect in suit by tax 
purchaser’s widow and. surviving chil- — 
dren to quiet title to lots as against 
one claiming title through transferee.— 
Andry v. Pfaff, 3 So.2d 232. é 
Mich. A taxpayer’s right of redemp- 
tion is not a constitutional right, but 
exists only as permitted by statute— — 
Baker v. State Land Office Board, 293 
N.W. 763, 294 Mich, 587. pees 
Mich. Statutes 
time 


affecting 


“Land | 
Mich. — 


he amendment to State Land Office — 


Onree Board, 293 N.W. 763, 294 
T 


redemption and repurchase periods, is 
not unconstitutional as destroying yest-_ 
ed rights of tax delinquent debtors. 
Pub.Acts 1937, No. 155, as amended, 
Comp.Laws Supp.1940, §§ 8723-1 to 
3723-14.—Baker v. State Land Office — 
Board, 293 N.W. 763, 294 Mich. 587.— 


One who owes delinquent taxes has 
no vested right to have interest thereon 
remain unchanged or to have time of 
sale or period of redemption continue 
as it existed during period of delin- — 
quency.—Baker v. State Land _ Office 
Board, 293 N.W. 768, 294 Mich, 587. — 


Vested rights do not arise in one who 
owes delinquent taxes-out of redemp- | 
tion provisions of a decree entered — 
pursuant to remedial statutes govern-— 
ing tax sales.—Baker’ v. State Land 
pane Board, 293 N.W. 763, 294 Mich. 


Miss. In construing statute, which _ 
had been amended, concerning persons 
who could redeem land which had been 
sold for taxes, Supreme Court was 
governed by intention of Legislature, 
when amended act was passed, and in — 
ascertaining such intention court was y 
bound liberally to construe statute in © 
favor of a redemptionist. Code 1930, § — 
3264, as amended by Laws 1932, c. 286. 
—Hanna v. Ford, 198 So. 37. ae 

Miss. An owner of land which is — 
sold for taxes under a sale that is : 
void may redeem the land from the 
sale, bring an action to cancel the sale, 
or await action by purchaser at sale 
or his vendees and then inyoke in- : 
validity of sale in bar of any title uy 
therefrom.—Lee v. Smith, 198 So. 296. ~~ | 

Miss. The statute limiting the right — 
of an owner to recover land sold to — 
the state for delinquent taxes thereon 
prior to enactment of statute to two 
years from day of sale does not affect ; 
right of redemption as to land sold 
prior to enactment of statute. Laws 
1934, c. 196, § 1.—lLee vy. Smith, 198 i 
So. 296. 

Where unoccupied land was sold on 
void tax sale to the state for taxes 
on September 18, 1933, and landowner 
at that time had a three-year redemp- 
tion period, the third section of stat- 
ute of 1934 limiting right to redeem 
to two years would be unconstitutional 
if applied so as to reduce owner’s right 
to redeem to two years, and hence 
owner’s right to redeem land from 
sale was unaffected by statute, and 
title, which statute vested in state 
and its patentees, was held subject to 
right of any person interested in the 
land to redeem it from sale, and, where 
land had not been redeemed. title of 
state and its patentees remained in 
full force. Code 1930, §§ 3249, 3264; . 
Laws 1932, Ex.Sess., ¢. 3838, §§ 9, 11; 


aid 
a 
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a Mo.” Owners of land sold for delin- 

_ quent taxes had an inchoate title pend- 
a ing the expiration of the redemption 
“4 


Smith, 198 So. 29 


eriod. Rev.St.1939, § 1DUB5 S114 95 
fo.St.Ann. §§ 9954a, 9957, pp. 8000, 
‘ae cc wnore v. Hibbs, 152° S.W.2d 


- Mont. The 1939 act to permit realty 
to be redeemed from tax sale by pay- 
ing original tax without interest and 
_ penalties, provided such tax should be 
paid on or before February 1, 1941, 
does not impliedly repeal or amend 
the statute dealing with time for re- 
_demption and increase of time, statute 
dealing with title conveyed by deed 
; after tax sale and procedure to cure 
defects, and statute dealing with the 
effect of a tax deed. Laws 1939, c. 11; 
-  Rey.Codes 1935, §§ 2201, 2215, 2215.9. 
 —State ex rel. Jensen Livestock Co. v. 
* Hyslop, 107 P.2d 1088. 
‘ 


N.M. A liberal construction of stat- 
ute permitting redemption from tax 
sale in favor of landowner is favored.— 
Kershner v. Sganzini, 113 P.2d 576, 
45 N.M. 195, 134 A.L.R. 1290. 
Ohio App. Under the new statute, 
the old tax sale is abolished and regu- 
lar foreclosure proceedings are provid- 
ed in lieu thereof with marshaling of 
liens and personal service upon land- 
‘owner and an absolute sale is made by 
order of the court and thereafter there 
is no right of redemption. Gen.Code, 

5724.—Leatherman vy. Maytham, 33 N. 
 W.2d 1022, 66 Ohio App. 344. 
 Okl. The statute authorizing re- 
 demption of property from tax resale 
by former owner was enacted to miti- 
gate possible harshness of statutes re- 
quiring more strict compliance with tax 
laws and prompt payment of taxes as 
applied to property owner unable be- 
cause of financial stress to avoid loss 
of property by giving such owner final 
-- opportunity to provide for payment of 
taxes and thus prevent loss of proper- 
ty. 68 Okl.St.Ann. §§ 432a, 432m, 432n, 
4320.—Thompson v. Smith, 114 P.2d 


ede. 
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Ala. Where register’s deed to mort- 
gagee who purchased realty on fore- 
_  ¢losure bore date in 1936, though 
ns oreclosure was had ,in 1931, and mort- 
_ ~gage was in position of owner with 
duty to assess and pay future taxes 
long before ejectment action was in- 
stituted in 1938 against person claim- 

ing under tax deed obtained in 19381, 
: purchaser on mortgage foreclosure was 
not entitled to redeem from tax sale 
under statute. Code 1923, § 3109.— 
-. Morris y. Mouchette, 199 So. 516, 240 
mo Ala.-349. 

Ala. Lienholders may purchase at 
tax sales or they may pay the taxes 
and acquire the right to enforce state 
liens, or they may redeem from tax 
sales to protect their interests —Down- 

ing yv. City of Russellville, 3 So.2d 34. 
Sh Where land, subject to municipal spe- 
-. cial assessment liens, was acquired by 
state for taxes, the municipality could 
t haye redeemed the land at any time be- 
fore title passed out of the state. Code 
1940, Tit. 51, § 303.—Downing v. City 
of Russellville, 3 So.2d 34. 

The statute providing for redemption 
g within one year from date of written 
: notice from purchaser of lands sold 
. for taxes if mortgage or other instru- 
J ment creating a lien under which a 
7 party seeks to redeem is duly recorded 

; at the time of tax sale, refers to liens 

‘ recorded in office of judge of probate 
and does not contemplate that a pur- 
; City of Russellville, 3 So.2d 34. 

p _ Ark. The act providing that all im- 
provement districts, such as a levee 
district, may foreclose on any delin- 
quent lands in such district, even 
mount lien of the state and validating 
prior sales of lands foreclosed on by 
improvement districts subject to the 
paramount lien of the state, confers the 
vight on the improvement district tax 


“a 


chaser or subpurchaser shall search 
elsewhere for such recorded liens. 
Code 1940, Tit. 51, § 286—Downing v. 
though such lands may have been for- 
feited to the state for nonpayment of 
general taxes, subject to the para- 


_ Laws 1934, ¢. eee §§ 1, 3—Lee v. 


wen “ieee 
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purchaser to redeem from the state, 
but it does not confer such right to re-— 


deem from one to whom the state has 
conveyed its title. Laws 1939, Act 
329.—Watson v. Anderson, 147 S.W.2d 
28 


Ga. One in possession of realty, ad- 
versely to the claim of title of a de- 
faulting taxpayer, has by virtue of such 
possession such interest in the land, 
within meaning of the act giving to 
persons other than the owner the right 
to redeem land sold at tax sale, as 
will authorize him to redeem the land 
from the purchaser at a sale for state 
and county taxes. Laws 1898, n. 85.— 
Crump y. McMntire, 10 S.E.2d 186, 190 
Ga. 684. 

Mich. The city of Detroit, which, 
under its charter and decrees for un- 
paid municipal taxes, acquired title 
to land subject to title in state under 
sale for state and county taxes, was 
entitled to obtain deed from _ state 
upon tender of amount required by 
statute for redemption, notwithstand- 
ing city did not desire land for mu- 
nicipal use but for resale and restora- 
tion to tax rolls, where charter em- 
powered city to levy taxes for mu- 
nicipal purposes and upon nonpayment, 
foreclose in equity and under decree 
have sale with right to purchase and, 
in case of no redemption, to become 
owner in fee with right of sale like 
any other owner, and statutes dis- 
closed no legislative intent to divest 
city of charter powers. Pub.Acts 1937, 
No. 155, §§ 5, 7, as amended by Pub. 
Acts 1939, No. 244.—Slutz v. Brown, 
294 N.W. 147, 295 Mich. 185. 

Wash. Under statute providing that 
the “levying, collection and enforce- 
ment” of all public assessments and is- 
suance of bonds by water district shall 
be in the manner now and hereafter 
provided for the levying, collection: 
and enforcement of local improvement 
assessments and the issuance of local 
improvement bonds by cities of the first 
class, where property subject to as- 
sessments levied by water district was 
sold for general taxes and bid in by 
county, water district was entitled at 
any time before resale by county to 
redeem property upon payment of face 
amount of general taxes with costs 
but without penalty or interest, since 
such redemption is part of the ‘‘collec- 
tion’ and “enforcement’’ of the assess- 
ments. Rem.Rey.Stat. §§ 93938, 11579 
et seq., 11587, 11604.—State ex rel. 
King County Water Dist. No. 22 v. 
Stacy, 116 P.2d 356. 

Wyo. Ordinarily, any person or par- 
ty interested in land sold for taxes 
is entitled to redeem.—Board of Com’rs 
of Big Horn County v. Bench Canal 
Drainage Dist., 108 P.2d 590. 
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Ark. Almost any right at law or in 
equity, perfect or inchoate, or in pos- 
session or in action, or whether in the 
nature of a charge or incumbrance on 
the land, amounts to such an ownership 
as will entitle party holding it to re- 
deem from tax sale. Pope’s Dig. § 


8719.—Sherrill v. Faulkner, 142 S.wW. 
2d 229, 200 Ark. 1006. 
§ 1700 

C.C.A.9. Under Washington law, 


realty upon which certificate of delin- 
quency was issued could be redeemed 
at any time prior to issuance of tax 
deed, upon payment by or for the own- 
er of the certificate upon such realty, 
of the amount for which the property 
was sold, plus interest, taxes, costs, 
ete., accrued thereon. Rem.Rey.Stat. 
Wash. § 11280.—Commissioner of Inter- 
ae Revenue v. Peterman, 118 F.2d 


Ala, The statute providing that a 
mortgagee may redeem realty sold for 
taxes, at any time within one year 
from date of written notice from pur- 
chaser of his purchase of the realty at 
tax sale was intended to relieve mort- 
gagees, whose mortgages are of record 
in the courthouse where the tax sales 
are made, of the necessity of keeping 
check of the tax records. Code 1923, § 
3109.—Farmer v. Hill, 199. So, 820, 240 
Ala. 416. 

A redemption under statute provid- 
ing that a mortgagee may redeem real- 


YG Roe ah is 


ty sold for taxes, at any time with 


5 a 
one year from date of written notice 


from purchaser of his purchase of the 
realty at tax sale, does not question 
the validity of the tax sale, nor the 


title of the purchaser from the state, 


but proceeds on the theory of a defeas- 
ible title, subject to be divested by 
virtue of a statutory right of redemp- 
tion in the mortgagee. Code 1923. § 
3109.—Farmer vy. Hill, 199 So. 820, 
240 Ala. 416. 

Ark. Under statute regarding  re- 
demption from tax sale, landowner had 
right at any time within one year 
after rendition of decree confirming tax: 
sale to make showing that he’ had no 
knowledge of pendency of confirmation 
proceedings and that he had a meritor- 
ious defense against the rendition of 
confirmation decree in which eyent he 
would have had right to redeem from 
tax sale and defeat confirmation there- 
of. Acts 1935, p. 323.—Redfern v. 
Dalton, 144 S.W.2d 713. 

Ark. Where county clerk wrote own- 
ers of realty located in town and in- 
formed them that realty had been sur- 
veyed and divided into lots 5, 6, and 7, 
though it had in fact been divided into 
lots 25 and 26, and when money was 
sent to clerk for taxes he applied it 
to taxes for lots 5, 6, and 7, and lots 
25 and 26 were sold to the state as de- 
linquent lands, and sale was confirmed 
on April 17, and certain individuals 
purchased those lots from the state 
on May 8, and on June 1 the owners 
of the realty made a formal tender 
of the taxes, penalty, interest and costs 
for which the lots had been sold, with 
interest thereon to date of tender, but 
tender was refused, owners of realty 
were entitled to redeem. Acts 1935, 
Act 119, § 9.—Holt v. Reagan, 148 S. 
W.2d 155. 

Ark. The right to redeem realty sold 
for taxes descends to the heir of the 
person who had the right to redeem, 
but that right must be exercised with- 
in the time fixed by law. Pope’s Dig. 
SF ceils ea vy. Berg, 150 S.W.2d 
753, j 


The statute giving insane persons 
and minors two years within which to 
redeem realty sold for delinquent taxes 
gave heirs of one who was insane all 
his life two years to redeem after the 
insane person’s death, but did not per- 
mit the disability of minority to be 
tacked to the disability of insanity, 
and hence an heir who was born after 
the insane person’s death was not en- 
titled to redeem after reaching his 
majority. Pope’s Dig. § 13860.—Tar- 
rence v. Berg, 150 S.W.2d 753. 


La.App. One claiming title to lots 
through corporation, an which tax 
debtor transferred his interest therein 
over two years after another purchased 
them at tax sale, from which neither 
such debtor nor transferee took any 
steps to redeem property within time 
provided by law, cannot redeem prop- 
erty on reimbursement to tax pur- 
chaser’s widow and surviving children 
of aggregate amount of taxes paid 
since such purchaser’s acquisition’ of 
property, in view of constitutional pro- 
vision that property sold for taxes 
shall be redeemable for one_ year. 
Const.19138, art. 233.—Andry vy. Pfaff, 3 
So.2d 232. 

Miss. Under statute concerning per- 
sons who may redeem land sold for 
taxes, Legislature intended to facili- 
tate collection of taxes, and had in 
mind preservation of right to redeem, 
two years after a minor reached his 
majority, lands which minor had in- 
herited under laws of descent and dis- 
tribution or acquired by will, and 
Legislature did not intend to condone 
practice of conveying land to minors 
to secure a long time for its redemp- 
tion. Code 1930, § 3264, as amended 
by Laws 1932, ¢c, 286.—Hanna vy. Ford, 
198 So. 87. 

The Legislature may grant right of 
redemption from tax sales to minors 
for a limited time, or fix the time to 
begin after expiration of minor’s non- 
age. Code 1930, § 3264, as amended 
by Laws 1932, c. 286.—Hanna vy. 
Ford, 198 So. 37. 


and saving only to infants who “have” 
or may hereafter “inherit” or acquire 
_ land by will and persons of unsound 
mind whose land may be sold for 
taxes the right to redeem land within 
two years after attaining full age or 
being restored to sanity, the suffix 
“ed” may be added to ‘inherit’ with- 
out violating meaning of statute or 
intention of Legislature, and the word 
“have” is to be read in conjunction 
with the word “inherit”. Code 1930, 
§ 3264, as amended by Laws 1932, c 
286.—Hanna v. Ford, 198 So. 37. 
Where minor plaintiff acquired land 
by deed prior to passing of amenda- 
tory statute concerning persons who 
may redeem land sold for taxes, and 
land was sold to the state in 1934 for 
1933 taxes, plaintiff’s right to redeem 
land from tax sale existed only within 
the two years from date of sale gen- 
erally granted by statute to all per- 
sons, and hence plaintiff, who attained 
age of 21 years on July 25, 1938, did 
not have until July 25, 1940, within 
which to redeem land. Code 1930, §§ 
3264, 3265, 3275, as amended by Laws 
4p62, ce. 286.—Hanna v. Ford, 198 So. 


Mont. The 1939 act to permit real- 
ty to be redeemed from tax sale by 
paying original tax without interest 
and penalties, “provided’’ such tax 
should be paid on or before February 
1, 1941, in view of the fact that it 
omitted “moratorium” features of sim- 
ilar prior acts, did not extend time of 
‘redemption to February 1, 1941, and 
right of redemption by former land- 
owner was terminated by the issuance 
of tax sale certificate to county, since 


the word “provided”? means “if”. Laws 
1939, c. 11; Laws 1937, ¢. 70; Laws 
1935, c. 88: Rev.Codes 1935, §§ 2201, 


2209.1.—State ex rel. Jensen Livestock 
Co. v. Hyslop, 107 P.2d 1088. 

Pa.Com.Pl. <A five year redemption 
period in connection with a County’s 
purchase of real estate at county 
treasurer’s sale is cut off by the ex- 
piration of a two year redemption pe- 
riod in connection with a subsequently 
held city treasurer’s sale.—In re Maz- 
zie, 23 Erie 293. 
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Ala, Under statute providing that in 
default of payment of any installment 
or of any subsequent taxes, in redeem- 
ing property sold to state for taxes, the 
state land commissioner in the name of 
the state shall have the right to file 
bill in equity to foreclose lien of state, 
remedy afforded is in addition to any 
remedy provided for by statute which 
authorizes state to bring ejectment to 
recover land purchased at tax sale and 
which has no application in proceed- 
ings to collect delinquent installments 
due on redemption of property from 
tax sale. Gen.Acts 1935, § 292. p. 378, 
and § 291, as amended by Gen.Acts 
1936-37. Sp.Sess., p. 91; Code 1923, § 
3099.—Kennedy v. State, 198 So, 620, 


Fla. By the institution of suit to 
foreclose a tax deed, holder of deed 
would be deemed to have regarded 
deed as a lien only and as evidence of 
lien of tax certificate on which deed 
was based.—Douglass v. Tax Enuities, 
198 So. 5, rehearing denied 198 So. 578. 

Where plaintiff, in prior proceeding 
wherein plaintiff attempted to foreclose 
a tax deed, treated a prior tax deed 
held by one of the defendants in prior 
proceeding as evidence of a lien only, 
in subsequent proceeding to foreclose 
lien of plaintiff’s tax deed as against 
defendant, who was not a party to prior 
proceeding, plaintiff was “estopped” to 
deny that it did not regard prior tax 
deed as a lien only in previous pro- 
eeeding. Acts 1929, Ex.Sess., ¢, 14572. 
—Douglass v. Tax Equities, 198 So. 5. 
rehearing denied 198 So. 578. 

If a tax deed is wholly void, holder 
thereof is in same position as if no 
deed had been issued and can only re- 
sort to foreclosure of his tax certifi- 
eate.—Douglass v. Tax Equities, 198 
So. 5, rehearing denied 198 So. 578. 

Fla, Purchaser of tax sale certificate 
in suit to foreclose certificates which 


were more than 


tion of the suit. 


ae one frig 
: two years old when 
purchased had a right to impress the 
lien evidenced by certificates subse- 
quently issued Fath 
ears old at the date of the institu- 
Acts 1937, ¢. 18296.— 
Drawdy v. Leonard, 1 So.2d 178. 

Fla. Where some 13 years elapsed 
‘between issuance of tax certificates 
and foreclosure proceedings, and dur- 
ing that period taxpayers made no com- 


_plaint that assessments were void for 


discrimination in preparation of tax 
roll, taxpayers were barred by ‘‘laches” 
from asserting in foreclosure proceed- 
ings that certificates were void because 
of discrimination by taxing officials in 
assessing realty. Const.Fla. art. 9, §§ 
1, 3; U.S.C.A.Const. Amend. 14.—Her- 
bert v. Tax Securities Co., 1 So.2d 183, 

Fla, Tax sale certificates being evi- 
dences of liens, may be foreclosed in 
chancery under inherent or statutory 
power of court of: Chancery. Comp. 
Gen.Laws 1927, §§ 972, 5034; Acts 
1937, ec. 18315, § 1 et seq.—Suits v. 
Hillsborough County, 2 So.2d 353. 

Neb. A city purchasing and fore- 
closing a tax sale certificate on realty 
does so as trustee of an express trust 
for the use and benefit of the state and 
all governmental subdivisions entitled 
to participate in the distribution of the 
proceeds. Comp.St.1929, §§ 77-2009 to 
77-2011, 77-2040.—Darnell v. City of 
Broken Bow, 299 N.W. 274. 
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Fla. Where tax certificates were is- 
sued approximately 44 years before 
suit was brought to foreclose the cer- 
tificates, rights of holder were barred 
by laches.—Lyle vy. Hebb, 197 So. 859. 

Fla. Where state and county tax 
sale certificate was issued more than 
twenty years before suit was brought 
to foreclose the certificate, rights of 
holder were barred by “gross laches’.— 
Campbell v. Horne, 3 So.2d 125. 

Neb. The limitations of the revenue 
law with respect to period within 
which an action must be brought to 
enforce a tax lien or a claim for re- 
fund of void taxes does not relate 
to the remedy merely, but to the cause 
of action. omp.St.1929, § 77-2049.— 
McDonald y. Lincoln County, 296 N.W. 
892. 

Under statute providing that if own- 
er of tax sale certificate shall fail to 
demand deed thereon, or to commence 
an action for foreclosure of the same 
within five years from date of sale, tax 
sale certificate shall cease to be valid 
and the real estate covered thereby 
shall be forever released from lien of 
all taxes for which the same was sold, 
all rights against all persons whatever 
terminate at expiration of five years 
from date of certificate of tax sale, un- 
less purchaser demands deed thereon, 
or commences an action to foreclose the 
same, Comp.St.1929, § 77-2049.—Mc- 
Donals y. Lincoln County, 296 N.W. 
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C.C.A.Fla. In Florida, a tax lien 
may be foreclosed in equity, but only 
by the taxing authority or where it has 
passed to a private owner under a tax 
sale certificate, and not by a_ public 
ereditor. Comp.Gen.Laws Fla.1927, §§ 
896, 1537, 5034.—Rorick v. U. S. Sugar 
Corporation, 120 F.2d 418. 

Fla. Under statutes providing that 
liens may be enforced in chancery, and 
that every action shall be prosecuted 
in the name of the real party in inter- 
est, and providing for the joinder of 
necessary and proper parties, and the 
statute providing for the sale of lands 
for unpaid taxes and for the vesting of 
title in the state two years after such 
sale, county as a “‘real party in inter- 
est” could maintain suit in which mu- 
nicipality and state were defendants 
to foreclose liens evidenced by state 
and county tax sale certificates, not- 
withstanding the expiration of two- 
year redemption period. Comp.Gen. 
Laws 1927, §§ 972, 1027, 5034; Comp. 
Gen.Laws Perm.Supp. § 1004; Acts 
1937, ¢. :18315, § 1, et. seq.—Suits: v. 
Hillsborough pela 2, Solad 353: 

1 


2 
Ala, A bill of complaint alleging 


which were not two | 
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es, and 
amount due, 
stated a cause of action. 
1935, § 292, p. 378, and § 291, 
amended by Gen.Acts 1936-37, Sp.Sess., 
p. 91.—Kennedy v. State, 198 So. 620. 
_Fla. In suit to foreclose plaintiff’s 
lien under a tax deed, where averments — 
of answer alleging that codefendant — 
had an equitable interest in land were ~ 
to be treated as being true, and com- 
plaint alleged that a prior forecl 
sure suit by plaintiff was brought 
foreclose tax certificates and_ that 
such suit service against codefendant 
was defective, codefendant, unde’ 
pleadings, had at least an equitable 
ownership in property. Acts 1929, Ex. — 
Sess., c, 14572.—Douglass v. Tax Equi- 
bee 198 So. 5, rehearing denied 198 So. 


. es be. 
Fla. In suit brought for reforeclo- 
sure of a tax deed when there was no ~ 
statutory authority to foreclose ata 
deed, where bill contained allegation — 
that a tax deed issued to a third par- — 
ty terminated defendants’ interest in 
property, an allegation in answer tha 
tax deed to third party did not ha 
effect of terminating defendants’ ti 
amounted to a “denial” of allegatio 
bill—Douglass vy. Tax Equities, — * 
So. 578, denying rehearing 198 So. 5, 
_ Fla. Where it was alleged in orig- 
inal bill to foreclose tax certificat 
that all omitted taxes had been pai 
but pleader failed to attach copies 0: 
tax certificates, amendment of bill thre 
years later, by supplementing allega 
tion that omitted taxes had been paid 
by_attachment of copies of certificates. 
did not create a new cause of acti 
so as to require plaintiff to show p: 
ment of all omitted taxes un to time — 
amendment was filed—Herbert v. Tax — 
Securities Co., 1 So.2d 188. 1s ean 
Where defendant named in original — 
bill to foreclose tax certificates was 
not named in first amendment although 
lands he was alleged to own were in- 
cluded among those on which it was 
sought to foreclose a lien, and defend- — 
ant’s executors were named as parties — 
in second amendment, it was.not neec- — 
essary that plaintiff allege payment of 
all subsequent and omitted taxes up 
to time second amendment was filed, on 
the ground that. last amendment nam- 
ing executors of defendant as parties — 
was in effect a new cause of action, e 
Since cause ef action was same. Acts _ 
1929, Ex.Sess., ¢. 14572.—Herbert v. — 
Tax Securities ya se 38 183. Sag 


1 ‘ 

Fla. In ‘suit brought for refore- 
closure of a tax deed, when there was 
no statutory authority to foreclose a 
tax deed, and a plaintiff had brough 
prior proceedings to foreclose a tax — 
deed in which defendant was not _ 
served with process, it was error to 
decree a reforeclosure of tax deed as 
such, but decree should have been for 
foreclosure of lien of tax certificate 
upon which deed was based and should 
have provided that surplus arising — 
from sale of property, above amount — 
due to plaintiff, together with costs | 
and expenses, should be paid to owner 
of property. Acts 1929, Ex.Sess. e. 
14572.— Douglass vy. Tax Equities, 198 
So. 5, rehearing denied 198 So. 578. — 

Or. Where delinquent tax certificates 
held by county were foreclosed, the in- 
clusion of costs and disbursements in 
the judgment lien, although no cost 
bill was filed in support thereof, viti- 
ated the sale and invalidated tax deed 
made thereuncer.—Darling v. Christen- 
sen, 109 P.2d 5865. 

Tex.Com.App. Decrees of the dis- 
trict court entered in suits to foreclose 
tax liens are supported by all pre- 
sumptions which uphold judgments of 
domestic courts of general jurisdiction. 
—Gamble vy. Banneyer, 151 S.W.2d 586, 
affirming 127 Sue 955. 
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D.C.Mich. Where no proper notice of 
reconveyance had been served by hold- 
er of tax title as required by statute, 


Ont ™~ ’ % 
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< Sah holder acquired no right to the prop- 

i erty, and one claiming under mortgage 

_ foreclosure was not estopped from ques- 

tioning the tax title by delay of 10 
years nor was he guilty of “laches”, 
since there is no “estoppel”? where title 
to land is concerned.—Schram y.: Safety 
Inv. Co., 39 F.Supp, 517. 

: Ala. The statute providing that a 
mortgagee may redeem realty sold for 
taxes at any time within one year 
from date of written notice from pur- 
chaser of his purchase of the realty aft- 
er tax sale imposes the burden on the 

- purchaser at tax sale, whether the 

state or an individual, to give notice 

of the purehase, if it is desired to lim- 
it the time for redemption by such 
mortgagee. Code 1923, § 3109.—KFarm- 
er vy. Hill, 199 So. 820, 240 Ala. 416. 
Mich. Where defendants in  eject- 
ment action claimed land under pur- 
chaser of tax titles, the validity of 
heir title depended on compliance 
with the statute prohibiting the issu- 
ance of any process for the possession 
of land until six months after sheriff’s 
- return of service of notice to redeem 
has been filed with county clerk of 
>) county where land is situated. Comp. 
Bai{ eas 1929, § 3535.—Bonninghausen Vv. 
dat Glann, 298 N.W. 463, 298 Mich, 92. 
The statute prohibiting the issuance 
- of any process for the possession of 
‘Jand until six months after sheriff's re- 
turn of service of notice to redeem has 
“been filed with county clerk of county 
where land is situated contemplates 

that one who purchases a_ tax title 
must make an honest and _ diligent 

effort to ascertain the whereabouts of 

. the owner so that he may be served 

with notice of sale and have an oppor- 

tunity to redeem, Comp.Laws 1929, § 

-3535,—Bonninghausen v. Glann, 298 N. 

W. 463, 298 Mich. 92. 

 N.Y.App.Div. Where owners of realty 
failed to redeem within three years after 

property was sold on tax sale, sale and 

conveyance to county became absolute 
even if there was a failure to serve 

notice to redeem. Tax Law, §§ 127, 

130, 187—Callahan vy. Underwood, 21 

7N.Y.S.2d 253, 260 App.Div. 352. 

-N.D. Where realty was sold to coun- 
ty at tax sale, county, for the sake of 
-—s economy, expedition, and clarity of ti- 

ye tle, could perfect its title to the realty 

by acquiring a quitclaim deed from the 
record owner in lieu of giving statu- 
tory notice of expiration of time for 

- redemption and of securing a tax deed. 

—Village of Dazey vy. Barnes County, 
298 N.W. 13, 70 N.D. 752. 


i all recorded interests. Comp.Laws 
 Mieh.1929, §§ 14092, 14094.—Schram v. 
‘Safety Iny, Co., 39 F.Supp. 517. 


5 _ Ala, Under statute providing that a 
-—~—s- mortgagee may redeem realty sold for 
- taxes, at any time within one year from 
i date of written notice from purchaser 
of his purchase of the realty at tax 
sale, all persons buying from the state 
are charged with notice by the record 
of the mortgage. Code 1923, § 3109.— 
ep apmer y. Hill, 199 So. 820, 240 Ala. 


lowa. Statutory requirement of no- 
- tice of expiration of right of redemp- 
, tion by holder of certificate of pur- 
chase to*person in whose hame prop- 
. erty is taxed is of no effect where such 
person ig deceased, but notice of ex- 
piration of redemption right must be 
served by holder of certificate of pur- 
_- chase on the party in possession of the 
property. Code i939, § 7279.—Thomp- 

son y. Chambers, 296 N.W. 380. 
i?) Owner of property which is subject 
: of a tax sale may take advantage of 
failure of holder of certificate of pur- 
chase, to notify the party in possession 
of the property, of expiration of right 
of redemption, even though owner, be- 
ing the party in whose name the prop- 
erty is taxed, himself receives legal 
notice. Code 1939, § 7279.—Thompson 

y. Chambers, 296 N.W. 380. 

Where owner of land which had 


Vi 


es, 
e 


’ 


TAXATION: — 


been sold at tax sale went to stay with 
owner’s daughter who resided in an- 
other county, but left her furniture 
and personal belongings in her own 
house, and left key with neighbor who 
went into the owner’s house every day 
or two in an effort to exterminate rats 
and mice in the house, and owner 
rented barn and some of the land for 
pasture, one or more of such parties 
were in “possession” of the property, 
so that failure of holder of tax sale 
certificate to serve any of the parties 
with notice of expiration of redemption 
right was fatal to the holder’s tax 


title. Code 1939, §§ 7244, 7279.— 

.Thompson v. eee: 296 N.W. 380. 
1732 

Mich. The statute providing for 


form of notice of redemption from tax 
sale is not ‘‘mandatory’”’ in requiring 
amount of penalty stated in the notice 
but is merely “directory.” Comp.Laws 
1929, §§ 8535, 3536, as amended by 
Pub.Acts 1932, 1st Ex.Sess., No. 10. 
Rzewuski vy. Webb, 293 N.W. 700, 294 
Mich, 415. 

The essential requisite of notice of 
redemption from tax sale is that notice 
contain the exact amount paid by pur- 
chaser at the tax sale. Comp.Laws 
1929, §§ 3535, 3536, as amended by 
Pub.Acts 1932, 1st Ex.Sess., No. 10.— 
Rzewuski v. Webb, 298 N.W. 700, 294 
Mich. 415. i 

Where amount paid by purchaser at 
tax sale is truthfully set forth in no- 
tice of redemption, excessive claims 
for other items do not result in in- 
validity. Comp.Laws 1929, §§ 3535, 
3536, as amended by Pub.Acts 1932, 
1st Ex.Sess., No. 10—Rzewuski v. 
Webb, 293 N.W. 700, 294.Mich. 415. 

Purchaser's notice of redemption 
from tax sale, which contained exact 
amount paid by purchaser, was not in- 
valid for reason that it claimed, as a 
penalty, 100 per cent. of the amount of 
taxes paid, instead of 50 per cent, 
thereof. Comp.Laws 1929, 8535, 
3536, as amended by Pub.Acts 1932, 1st 
Ex.Sess., No. 10.—Rzewuski v. Webb, 
293 N.W. 700, 294 Mich, 415, 

Mich. Notice to redeem land from 
tax sale was not faulty as published 
under circumstances for failure to con- 
tain any statement concerning state 
and county in which land was located. 


—Bonninghausen vy. Glann, 298 N.W. 
463, 298 Mich, 92. 
1739 
D.C.Mich. Under Michigan statute 


providing that notice of reconveyance 
may be served by holder of tax title on 
the president, secretary, treasurer, or 
general agent of a corporation as own- 
er of a recorded interest, notice of re- 
conveyance served on ‘‘tax clerk” of a 
national bank was void, in absence of 
evidence that notice ever ultimately 
reached proper person, since such could 
not be presumed. Comp.Laws Mich. 
1929, § 3535, as amended by Pub.Acts 
1932, Ex.Sess., No. 10.—Schram  y, 
Safety Inv. Co., 39 F.Supp. 517. 
Mich. The sheriff of Gladwin coun- 
ty where land involved in ejectment ac- 
tion was located was charged with no- 
tice that plaintiff’s predecessor in title 
who was one of the last grantees in 
original chain of title from the govern- 
ment resided in Genesee county as 
shown in recorded deed, and the trial 
judge properly concluded that it was 
sheriff’s duty to attempt to make sery- 
ice of notice to redeem from tax sale 
through Genesee county sheriff. Comp. 
Laws 1929, § 3535.—Bonninghausen Vv. 
Glann, 298 N.W. 463, 298 Mich. 92, 


: § 1746 
Mich. Where last recorded deed to 
land involved in ejectment action 


showed residence of plaintiff’s grantors 
to be’ in Genesee county, compliance 
with statute required sheriff of that 
county to make return of service of 
notice to redeem from tax sale, and 
exercise of diligence and good faith 
required proof of search in that coun- 
ty, and hence return made by sheriff 
of Gladwin county where land was sit- 
uated was insufficient in absence of a 
showing of search made in Genesee 
county. Comp.Laws 1929, § 3535.— 
Bonninghausen v, Glann, 298 N.W. 463, 
298 Mich. 92, 
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ieee 755 — BP ASEM EN hie 
Ariz, ‘excepting delin- — 
quent taxes from interest if paid before 
specified date, the words ‘prior to the 
‘passage of this act’? refer to the time 
when the act takes effect, and where 
certificates of sale of property to state 


‘for delinquent taxes were assigned to 
private parties before the act became 


effective, a tender of the taxes due on 


the property without any interest 
thereon was insufficient to effect re-. 
demption. Laws 1939, ¢c. 62; Const. 


art. 4, pt. 1, § 1(3).—Consolidated Mo- 
tors v. Skausen, 109 P.2d 41, 1382 A.L. 
R. 1040. 

Wash. Under statute providing that 
the “levying, colfeétion and enforce- 
ment” of all public assessments and 
issuance of bonds by water district 
shall be in the manner now and here- 
after provided for the levying, col- 
lection and enforcement of local im- 
provement assessments and the_issu- 
ance of local improvement bonds by 
cities of the first class, where property 
subject to assessments levied by water 
district was sold for general taxes and 
bid in by county, water district was 
entitled at any time before resale by 
county to redeem property upon pay- 
ment of face amount of general taxes 
with costs but without penalty or in- 
terest, since such redemption is. part 
of the “collection”? and “enforcement” 
of the assessments. Rem.Rev.Stat. §§ 
9398, 11579 et seq., 11587. 11604.— 
State ex rel. King County Water Dist. 
No. 22 v. Stacy, 116 P.2d 356. 

§ 1757 


Ariz. The endorsement of taxes by 
a county treasurer on a certificate of 
purchase when the taxes are paid, is 
not necessary before a redemptioner 
can be required to pay interest on subh- 
sequent taxes as provided by the stat- 
ute, providing that realty sold for de- 
linquent taxes may be redeemed. by 
owner, his agent, assignee or attorney, 
or by any person having legal or equi- 
table claim therein, including a certifi- 
eate of purchase. Laws 1931, ec. 103, §§ 
23, 37.—Hill v. Gila County, 107 P.2d 


37% 

; § 1760 
Ark. Where interveners in state’s 
suit against tax-forfeited lands de- 


posited a sum of money in court regis- 
try as a tender, and opposing party 
receipted for full amount, interveners 
had a right to assume that litigation 
was at an end when receipt was exe- 
cuted, and opposing party, though he 
insisted that he did not understand 
the legal effect of accepting the de- 
posit, was conclusively presumed to 
have known that the money was ten- 
dered in payment. Acts 1935, Act 119. 
—Harris v. Thackery, 147 S.W.2d 355. 

Ark. Where county clerk wrote own- 
ers of realty located in town and _ in- 
formed them that. realty had been 
surveyed and divided into lots 5, 6, and 
7, though it had in fact been divided 
into lots 25 and 26, and when money 
was sent to clerk for taxes he ap- 
plied it to taxes for lots 5, 6, and 7, 
and lots 25 and 26 were sold to the 
state as delinquent lands, and sale was 
confirmed on April 17, and certain in- 
dividuals purchased those lots from the 
state on May 8, and on June 1 the own- 
ers of the realty made a formal tender 
of the taxes, penalty, interest and 
costs for which the lots had been sold, 
with interest thereon to date of tender, 
but tender was refused, owners of re- 
alty were entitled to redeem. Acts 
1935, Act 119, § 9.—Holt v. Reagan, 
148 S.W.2d 155. 


8 1764 

Ark. Suit by owners of realty which 
had been sold as delinquent lands, 
for cancellation of deed from _ state © 
land commissioner to purchasers and 
for the vacation of confirmation de- 
cree confirming the sale of the realty 
to the state, was a “verified motion in 
the chancery court’? within meaning of 
statute roe that the owner of 
any lands embraced in decree may, 
within one year from rendition of de- 
cree, have the decree set aside in so 
far as it relates to the realty of the 
Hit bY eS by filing a “verified motion 
n the chancery court’ that such per- 


ous aplaint 

the decree was rendered. Acts 1935, 
HACE T1915 
— W.2d-155. 


“realty at 


the sui 


Te. t 


om 


9.—Holt v. Reagan, 148 S. 
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La.App. An exception,’ “less | part 
sold in the Subdivision known as Canal 
Street Subdivision”, in description of 
tract of land by adjudication thereof 
to state for taxes and redemption cer- 
tificate subsequently issued in name of 
corporation to which land was assessed, 


was sufficient to put any one investi- 


gating such corporation's title on no- 
tice that certain lots in such tract were 
sold by corporation before tax year 
and hence could not be included in tax 
sale of its property and conventional 
transfer thereof by it.—Andry v. Pfaff, 
3 So.2d 232. 
§ 1772 


Ala. Under statute providing that a 
mortgagee may redeem realty sold for 
taxes, at any time within one year 
from date of written notice from pur- 
chaser of his purchase of the realty at 
tax sale, a court of equity alone has 
jurisdiction to render complete and 
adequate relief. Code 1923, § 3109.— 
Farmer v. Hill, 199 So. 820, 240 Ala. 
416. 

Possession on the part of the com- 
plainant is not essential to relief un- 
der statute providing that a mortgagee 
may redeem realty sdéld for taxes, at 
any time within one year from date 
of written notice from purchaser of 
his purchase of the realty at tax sale, 
since a purchaser from the state, hold- 
ing under a valid tax sale, is entitled 
to possession, and has a right of pos- 
session superior to that of the mort- 
gagee, until the mortgagee hag exer- 
cised his right of redemption. Code 
1923, § 3109-—Farmer v. Hill, 199 So. 
820, 240 Ala. 416. 

Ala. A bill by a mortgagee under 
the statute providing that a mortgagee 
may redeem realty sold for taxes, at 
any time within one year from the 
date of written notice from purchaser 
of his purchase of the realty at tax 
sale, is unlike one to redeem and can- 
cel a tax deed as a cloud on title be- 
cause of invalidity of the tax sale. 
Code 1923, § 3109.—Farmer v. Hill, 199 
So. 820, 240 Ala. 416. 

Mortgagee’s bill under statute pro- 
viding that a mortgagee may redeem 


realty sold for taxes, at any time with- 


in one year from date of written notice 
from purchaser of his purchase of the 
tax sale, was defective, and 
a demurrer thereto should have been 
sustained, where the bill nowhere 
averred that mortgage was of record 
at time of tax sale, since record of 
mortgage is one of the essential ele- 
ments of the right of redemption. 
Code 1923, § 3109.—KFarmer vy. Hill, 199 
So. 820, 240 Ala. 416. 


Neb. While amounts paid on tax 


sale cannot ordinarily be made subject 
of set-off in action to redeem property 
sold, but must be paid in full by own- 
er, they may properly be set off by 
equity court against rents due owner 
from tenant, who purchased property 
without surrender of possession or re- 
pudiation of tenancy, in landlord’s ac- 
tion for redemption and accounting of 
rents due.—Macumber v. Gillett, 294 N. 
W. 854. 


Where entire transaction, whereby 
leased realty was purchased at tax sale 
by one who subsequently assigned sale 
certificates to one in whose favor coun- 
ty treasurer executed tax deed and 
grantee conveyed property to mother- 
in-law of one of two tenants thereof, 
was that of such tenants, and after as- 
signment of certificates all other par- 
ties acted merely as strawmen, 
amounts paid for certificates and in ac- 
quiring tax deed were properly offset 
against rents due original ewner of 
property in his suit to cancel deed, 
quiet title, and require accounting of 
rents.—Macumber vy, Gillett, 294 N.W. 


854, 
4 § 1788 ; 
C.C.A.La. Where land was adjudi- 


_eated to state of Louisiana in 1895 for 


i- payment of all sept the redemptioner 


| taxes and redeemed in 19 


retook land, not as it was in 1895, but 
as it was in 1938, and the redemption- 
er could not be regarded as owner of 
property continuously from 1894, and 
as such owner entitled to sue for tres- 
passes committed on the property be- 
fore its redemption. Acts La. No. 170 
of 1898, § 62 as amended by Act: No. 
41 of 1912; Acts La. No. 237 of 1924.— 
Lovell v. Dulac Cypress Co., 117 F.2d 
1, affirming 31 F.Supp. 919. 

Where land was adjudicated to state 
of Louisiana in 1895 for unpaid taxes, 
and was redeemed in 1938, redemption- 
er could not recover damages from 
trespasser for timber removed from 
land during the period the state held 
title. Acts La. No..170 of 1898, § 62, 
as amended by Act No. 41 of 1912; 
Acts La. No. 237 of 1924.—Lovell v. 
Dulac Cypress Co., 117 F.2d 1, af- 
firming 31 F.Supp. 919. 

Ark. Where state had gold delin- 
quent tax land to purchaser and then 
ermitted owner to redeem it, state 

ad no claim on the land at time of 
subsequent confirmation decree, and 
hence such decree did not cure defects 
in, title nor inure to benefit of holder 
of tax title—Union Trust Co. of Con- 
eord, N. H., v. Watts, 148 S.W.2d 318. 

Cal.App. On redemption of land 
from tax sale to state, redemptioner be- 
came entitled to all crops growing 
thereon, subject to rights of state’s ten- 
ant therein, and no rights thereto re- 
mained in state, so that redemptioner 
was entitled to money deposited with 
court clerk by tenant as proceeds of 
landlord’s share of grain crop grown 
on land by tenant after date of re- 
demption. Pol.Code, §§ 3778, 3817.— 
People v. List, 109 P.2d 376. 

Fla. Where one who leased land 
from mortgagors with consent of mort- 
gagee redeemed land from sale under 
tax certificate pursuant to agreement 
with mortgagors that lessee should 
have such lien as he would have had 
by purchase of tax sale certificates, but 
mortgagee was not a party to such 
agreement, the statutory lien for taxes 
was wiped out by the lessee’s redemp- 
tion and a contractual equitable lien 
was created by the agreement which 
was subordinate to contract lien evi- 
deneced by prior mortgage—wWells vy. 
Davis, 198 So. 838. 

lil, Where, after foreclosure and 
sale of realty for delinquent taxes at 
less than amount due, person who ac- 
quired title to realty after taxes became 
a lien redeemed, such redemption 
voided the sale and certificate. Smith- 
Hurd Stats. c. 77, § 18; c. 120, § 697; 
Smith-Hurd Stats.Const. art. 9, § 5.— 
French vy. Toman, 31 N.E.2d 801, 375 
Ts 339. 

A junior encumbrancer, who redeems 
from a foreclosure sale, takes free from 
pied tax lien for unpaid portion of 
debt not realized by the sale. Smith- 
Hurd Stats./6.077,-§4132* e 1205586 974: 
Smith-Hurd Stats.Const. art. 9, § 5.— 
French vy. Toman, 31 N.H.2d 801, 375 
Ill. 389. 

The rights and obligations of a gran- 
tee and a junior encumbrancer who 
redeem from tax sale are the same, 
since each redeems for his own benefit 
and not because of any relation with 
party primarily liable for the debt. 
Smith-Hurd Stats. c. 77, § 18; ¢. 120, 


§ 697; Smith-Hurd Stats.Const. art. 
9, § 5.—KFrench v. Toman, 31 N.H.2d 
8015 37> Hl) 389. 


Where foreclosure and sale of realty 
for delinquent taxes extinguished the 
tax lien, and redemption by person 
who acquired title to realty after taxes 
became a lien voided the sale and cer- 
tificate, the redemption did not revive 
the lien, notwithstanding redemptioner 
had same title as before the fore- 
closure, since redemptioner’s position 
was that of a grantee from former 
owner, who redeemed \in an independent 
position from that of the former owner 
and for redemptioner’s own benefit, 
and hence redemptioner’s title was free 
from lien of taxes. Smith-Hurd Stats. 
e. 77, § 18; ec. 120, § 697; Smith-Hurd 
Stats.Const. art. 9, § 5.—Krench v. To- 
man, 31 N.H.2d 801, 875 Il. 389. 


tion from tax sale voids the sale wou 


ps ees 
The statute providing that a 
not be construed by implication to_ 
vide’ for reviving the extinguished tax 
lien, since statute makes no ment 
revival. Smith-Hurd Stats. c. 77, § 
ce. 120, § 697; Smith-Hurd Stats.Con 
art. 9, § 5.—French v. Toman, 31 N. 
20-801, 375 Ill. 389. uf { 
When an owner of land 
for taxes redeems Jand from tax s 
a release of claim or title of the sti 
or purchaser to such land executed by 
chancery clerk, through whom redemp 
tion must be made, renders tax sale — 
without further efficacy, and owner’s” 
title and right to possession do not 
rest on defects in assessment or sale 
land so that necessity for an a 
eancel title of purchaser at tax 
longer exists. Code 1930, § 
Laws 1932, Ex.Sess., c. 383, § 11 
v. Smith, 198 So. 296. S 
Mo. Where land was sold for 
quent city taxes on November 1, 
and for delinquent state and 
taxes on November 4, 1937, an 
owners failed to redeem from sal 
delinquent city taxes, landowner 
demption from sale for state and 
ty taxes was effective to restore 


county collector, and prevented 
conveyance passing the lien for 
and county taxes. Rev.St.193 
11149, 


ov, Pp. 
Hibbs, 152 


city taxes on November 1, ) ani 
for delinquent state and count: tax 
on November 4, 1937, and landow 
failed to redeem from sale for L 
quent city taxes, landowners redeeming 
from sale by’county collector for ie 
and county taxes did not acauiE ¥ 
for state or county taxes, and there 
could not contend that they acquiré 
paramount title. Mo.St.Ann. §§ 9945. 
9949 et seq. 9969, pp. 7988, 799: 
seq., 8011; . Rey.St.1939, §§ 1113! 
11149, Mo.St.Ann. §§ 9954a, 995' 
8000, 8002.—Gilmore y. Hibbs, 152, 
W.2d 26. Pak 
N.M. Redemption of tax sale certi 
cates held by the state is paymen 
taxes.—Kershner v. Sganzini. 113 P.2d 
576,-45 N.M. 195, 134 A.L.R. 1290. — 


Okl. Under statute authorizing © 
demption of property from tax res: 
by forimer owner thereof, such redem 
tion by payment of less than amount 
of delinquent taxes and special assess 
ments against property does not cancel 
such taxes and assessments, but r 
stores such owner to position he occu- 
pied before resale, except that he is 
given credit on delinquent taxes for 
amount paid to redeem, and contrary — 
construction would render statute un- — 
constitutional and void as authorizix 
extinguishment of tax liability. 68 
OkKl.St.Ann. §§ 432f, 432m; Okl.St.Ann 


Const. . arta; 53.—Thompson vy. 
Smith, 114 P.2d 922. Aid as 
Wash. Where city or town acquires 


closure of delinquent local improvement — 
assessments, or through redemption 
from sale at which the county is the 
purchaser under general tax foreclosure 
proceedings, municipality holds title to : 
the property so acquired in trust for 
the benefit of the bondholders and oth- 
er creditors of the local improvement 
district for the purpose of realizing 
funds on resale of such land in order 
to pay the obligations for which the 
land has been subjected to local im- 
provement assessments. Rem.Rev.Stat. 
§§ 9352 et seq. and 9383, 9393.—State 
ex rel. King County Water Dist. No. 
22 4V. ustacy, 116 P.2d5-356: 
§ 1791 

Fla, In suit to foreclose tax certifi- 
cates for nonpayment of state and 
county taxes, decree foreclosing and 
canceling all taxes levied against the 
lands described in the certificates for 
the year 1938 and prior years affected 
Everglades Drainage District taxes as 
if they had been levied for such years 
and the Board of Commissioners of 
Everglades Drainage District were enti- 
tled to participate in surplus funds: 


title to property, either through fore- a 


‘amended’ by Act No. 14 of 1935, 4th 
 Wx.Sess. ; 


§ 1798 , 


Comp.Gen.Laws 1927, § 1537.—Tennant 
v. U. S. Sugar See. 198 So. 498. 
: 1 
_ La.App. A sheriff’s sale of real es- 
tate for installments due state for re- 
demption of realty adjudicated to state 
_ for nonpayment of taxes vested in pur- 
chaser a good title to property with 
no right of redemption remaining in 
prior owner or interested parties, and 
free and clear of lien of mortgage on 
realty at time of adjudication thereof 
to state. Act No. 170 of 1898, § 62, as 
amended; Act No. 161 of 1934, as 


Const.1921, art. 10, § 11 as 
amended in-1932.—Brock v. Lamarca, 1 
So.2d 436. 

-N.M. Whatever right the state might 


ts have to resist redemption by taxpay- 


er because of failure to redeem within 
two-year redemption period was no con- 
eern of holders of tax deed issued on 
a tax sale certificate unauthorizedly is- 


sued by the county treasurer after the 


¢ 


vy. Sganzini, 


A "period for : 
_ from tax resale without exercise of re- 


expiration of the two-year redemption 


period. Comp.St.Supp.i938, §§ 141-739, 


141-741, 141-754, 141-761.—Kershner v. 
: 113 P.2d 576, 45 N.M. 
195,134 A.L.R. 1290. 

Oki. After expiration of statutory 
redemption of property 
-demption right by former owner, fee- 
simple title thereto vests in purchaser 
at such sale. 68 OkI.St.Ann. § 432m.— 


Thompson v. Smith, 114 P.2d 922. 


yan 


% 


Beth, 
_ paying less than the proper amount or 


= § 1794 i 
 N.M. An owner does not lose his 
right to redeem by permitting appoint- 
ed time for redemption to elapse or by 


otherwise failing to comply with the 


redemption statute when such failure 


was caused by fraud of public officer 
or by his inability to furnish neces- 
sary information or by his mistake, 


negligence or miscalculation or by _mis- 
leading advice given by him. 


Laws 
1934, ¢. 27, § 24.—Kershner v. Sganzini, 
113 P.2d 576, 45 N.M. 195, 184 A.L.R. 
* 1290. 


ieek. § 1797 

LaApp. Anyone buying property 
under tax title is at once placed on 
his guard and must see that all the 
legal formalities have been observed.— 
Fountain vy. Kirby Lumber Corpora- 
tion, 199 So. 603. 


_ Where notice of tax delinquency had 
not been given and tax collector had 
not filed his procés verbal of the tax 
sale, purchaser from tax adjudicatee 


taking title without warranty, express 
ai’ 
-_ nocent purchaser” in good faith in re- 


or implied, could not claim as an ‘‘in- 


liance on public record, especially 
where tax debtors continued in posses- 
sion of land and forcibly kept those 
elaiming under tax sale off of land. 
Act No. 170 of 1898, § 51.—Fountain vy, 
Pay Lumber Corporation, 199 So. 
603. 

Pa.Super. Title obtained at -a_ valid 
tax sale is founded upon sovereign 
right of commonwealth to enforce its 
lien for taxes and the indefeasible 
title of a purchaser at tax sale after 
period of redemption expires includes 
the right of possession, and the circum- 
stance that the lien of a prior mort- 
gage is permitted to remain by legis- 
lative grace is not inconsistent with 
that right, since a “lien” vests no es- 
tate and is a mere incident of the debt 
to be enforced by remedy at law which 
may be limited.—Day vy. Ostergard, 21 
A.2d 586. 

8 1799 


N.J.Ch. The statute permitting pur- 
chaser of a tax sale certificate to re- 
cord it in office of clerk or register 
of deeds of county in which land is 
located as a mortgage repealed the 
provision which entitled a purchaser 
to immediate possession of property 
sold and to all rents and profits there- 
of from and after date of record until 
redemption. N.J.S.A. 54:5-50.—Forster 
v. Davenport, 16 A.2d 614, 128 N.J. 
Hq. 3865. 


§ 1800 
Ark. The effect of valid tax sale was 
to destroy the life estate in the land 
and cut off the rights of remainder- 
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S755. 
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men.—Cannon v. Price, (150 S.w.2d 


Ga. Where taxes on land were as- 
sessed against the life tenant in pos- 
session and tax execution issued 
against such life tenant in personam 
only, a sale under the levy of such 
execution passed only the life estate— 
Bracewell y. Morton, 15 S.B.2d 496. 

La.App. An adjudication of tract 
of land to state for 1917 taxes, as- 
sessed in name of corporation which 
sold certain lots in such tract in 1916 
to individual in whose name such lots 
were properly assessed for 1917 and 
1918, did not affect title to such lots.— 
Andry v. Pfaff, 3 So.2d 232. 

Miss. Where land as a whole is as- 
sessed for ad valorem taxes, as it is 
in city of Jackson and in state of 
Mississippi, a valid assessment and 
sale of fand for taxes operates to 
earry all of the title and all of the 
property therein which was assessed 


and sold, Code 1930, § 3273.—City of 
Jackson v. Ashley, 199 So. 91, 189 
Miss. 818. 

Ohio App. When a tax sale is made 


under present statute, the life estate 
as well as the estate in remainder, is 
terminated and the purchaser gets an 
absolute estate in fee simple. Gen. 
Code, § 5724. Leatherman vy. Maytham, 
33 N.H.2d 1022, 66 Ohio App. 344. 

Where land is sold for taxes under 
present statute the interest of the life 
tenant is terminated and he can have 
no interest either in the land or in the 
proceeds of its sale. Gen.Code, § 5724. 
—Leatherman v. Maytham, 33 N.B.2d 
1022, 66 Ohio App. 344. f 

Wis. An easement cannot appertain 
both to dominant and servient estates 
and should be included in assessment 
of dominant estate, and -hence does 
not pass upon tax sale of servient es- 
tate; St.1939, -§§ 70.03.) 70/12; 70.11%, 
70.32(1).—Union Falls Power Co. v. 
Marinette County, 298 N.W. 598, 238 
Wis. 134, 1384 A.L.R. 958. 


§ 1801 

Okl. The statute dealing with return 
to be filed by county clerk, tax deed, 
time for setting aside tax deed, ex- 
penses of sale, and disposition of excess 
price, gives a valid tax sale the effect 
of vesting in the purchaser an absolute 
and perfect fee simple title, and the 
effect of extinguishing both the title 
of the former owner and the lien of 
the state. 68 Okl.St.Ann. § 432f.—Hud- 
dleston v. Vahlberg, 104 P.2d 434. 


§ 1802 

N.J.Ch. The statute permitting pur- 
chaser of a tax sale certificate to re- 
cord it in office of clerk or register of 
deeds of county in which land is lo- 
cated does not confer the right of pos- 
session upon the holder of such cer- 
tificate, and in absence of a possessory 
right the court will not appoint a re- 
ceiver of rents on petition of such cer- 
tificate holder. N.J.S.A. 54 :5-50.— 
Forster w. Davenport, 16 A.2d 614, 128 
N.J.Eq. 385. 

Pa.Super, Title obtained at a valid 
tax sale is founded upon sovereign 
right of commonwealth to enforce its 
lien for taxes and the indefeasible title 
of a purchaser at tax sale after period 
of redemption expires includes the 
right of possession, and the circum- 
stance that the lien of a prior mortgage 
is permitted to remain by legislative 
grace is not inconsisetnt with that 
right, since a “lien” vests no estate 
and is a mere incident of the debt to 
be enforced by remedy at law which 
may be limited.—Day v. Ostergard, 21 
A.2d 586. 

§ 1819 

N.J.Ch. The statute permitting pur- 
chaser of a tax sale certificate to re- 
cord it in office of clerk or register of 
deeds of county in which land is o- 
cated does not confer the right of pos- 
session upon the holder of such cer- 
tificate and in absence of a possessory 
right the court will not appoint a re- 
eeiver of rents on petition of such cer- 
tificate holder. N.J.S.A. 54 :5-50,.— 
Forster v. Davenport, 16 A.2d 614, 125 
N.J.Bq. 385. 

Wash, Former owners of property 
who in good faith collected rents after 


ial 
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title to property had passed to cou 


‘ty on tax foreclosure sale were liable 


to county therefor in action for money 
received upon refusal to turn over 
rents collected upon demand.—Kin 
County v. Odman, 111 P.2d 228. © 

Where former property owners had 
no right to) rents after title to prop- 
erty had passed to county on tax 
foreclosure sale, they were liable for 
full amount collected without regard 
to reasonable’ rental value.—King 
County v. Odman, 111 P.2d 228. ° 

§ 1822 

Ala. A sale of land for nonpayment 
of taxes assessed to the life tenant 
does not affect the remainderman. 
Code 1907, § 2296.—State v. Clarke, 199 
So. 543, 240 Ala. 362. 

Ala, The state is .a purchaser ex 
necessitate in absence of adequate bids 
by others, and title vests in the state 
by virtue of the purchase without the 
necessity of a deed, whereas other pur- 
chasers do not acquire title until after 
expiration of the three-year redemp- 
tion period and the execution of a deed 
by the judge of probate upon surren- 
der of the certificate of purchase and 
title conveyed by deed is derivative. 
Code 1940, Tit. 51, §§ 265, 276, 286.— 
Downing v. City of Russellville, 3 So.2d 
34 


Under statute providing that enforce- 
ment of tax liens shall not affect lien 
of municipality for special assessment 
and that tax sale purchaser shall take 
subject to such assessment, tax sale 
and further enforcement proceedings do 
not effect a foreclosure of a superior 
lien in the ordinary sense as against 
assessment lienholder who is not 
stripped of all rights save statutory 
right of redemption, and purchaser ac- 
quiring a deed from the judgment of 
probate, or a deed from the state, is 
given the status of owner prior ‘o en- 
forcement proceedings with additional 
right of an assignee of the param unt 
lien which he has removed. Code 1940, 
Tit. 37, § 543.—Downing v. City of 
Russellville, 3 So.2d 34. 

Ark. Purchasers from state, of land 
which had been forfeited for nonpay- 
ment of taxes and sold to the state, ac- 
quired no. greater vested interest. or 
title to the land than that acquired by 
at state—Wood v. Lovett, 143 S.W.2d 


Ark. Where state’s tax title was de- 
fective because of premature return 
of land as delinquent, premature sale, 
and failure to publish lands and certi- 
fy dates of publication and of sale as 
required by law, title of grantee in 
tax deed executed by state land com- 
missioner, and title of holder of quit- 
claim deed from such grantee, were 
equally defective—Union Trust Co. of 
Concorde: N. H., v. Watts, 148 S.W.2d 

A donation deed issued by ‘the state 
land commissioner is a ‘quitclaim 
deed’, conveying only such title ag the 
state had at time of its execution, and 
hence subsequent confirmation decree 
by the state did not cure defects in 
title and inure to grantee’s benefit.— 
Union Trust Co. of Concord, N. H., v. 
Watts. 148 S.W.2d 318. 

Ark. The tax title of persons to 
whom state land commissioner con- 
veyed lot before confirmation of state’s 
title thereto as purchaser at tax sale 
was valid and superior to another’s 
claim of title thereto under deed, exe- 
cuted before sale was made, but not 
recorded until after such sale, in ab- 
sence of notice to state’s grantees of 
execution of such deed until after exe- 
cution of state’s deed. Acts 1935, Act 


PERERA vy. Taylor, 150 S.W.2a 
0. 
Iowa. A “tax title’ is not derivative 


but is a new and independent title in 
nature of a grant from the sovereign 
which extinguishes all prior claims 
against. the land.—Reconstruction Fi- 
Het Corporation vy. Deihl, 296 N.w. 


La. Where sheriff’s adjudication of 
property to the state for unpaid taxes 
was void because taxpayer had paid 
the taxes on all property owned by it 
in the parish including portion errone- 
ously assessed in name of other par- 


persons who had acquired title on faith 
of public records and were not bound 
or affected by matters not of public 
record. Act No. 97 of 1890, § 11; Act 
No. 62 of 1912.—Chapman-Storm Lum- 
ber Co. vy. Board of Com’rs for Atcha- 
falaya Basin Levee Dist., 200 So. 455. 
196 La. 1039. : 

Mich. Where lots were sold for de- 
linquent taxes and purchased by the 
state at tax sale, upon failure to re- 
deem, title to lots vested absolutely in 
the state with Power to dispose of lots 
Pr in any way not contrary to the consti- 
2 tution, and upon resale of lots by the 

state land office. a new chain of title 
originated. Pub.Acts 1937, No. 155, § 
9 and § 10, as amended by Pub.Acts 
1939, No. 244, 1; Nos. 114, 325.— 
Municipal Investors Ass’n v. City of 
PR darct 299 N.W. 90, 298 Mich. 


Mich. As between the state and the 

: original owner, title to land sold for 

} nonpayment of taxes becomes absolute 
in the state, and a third-party pur- 
chaser under a tax deed acquires a 
elear and unincumbered title. Pub. 
Acts 1939, No. 244, § 7.—Jacobsen _v. 

: Nieboer, 299 N.W. 830, 299 Mich. 116. 
Mo. A certificate of purchase at tax 

sale does not of itself pass title to 

land, since title to land sold for taxés 
remains in the owner during the period 

of redemption.—State ex rel. City of 

St. Louis v. Baumann, 153 S.W.2d 31. 

A certificate of purchase at tax sale 

must vest in the holder thereof some 
interest in the property purchased, 

since such holder has a naked right to 
demand and receive a deed from the 

¥ collector of revenue. Rev.St.1939, § 

, 11149, Mo.St.Ann. § 9957, p. 8002.— 
State ex rel. City of St. Louis vy. Bau- 
mann, 153 S.W.2d 31. 

The statute, authorizing holder of a 
certificate of purchase at tax sale to 
take a deed upon expiration of the 
period of redemption, vests such hold- 
er with an “inchoate interest” in the 
land which may ripen into such an es- 
tate as would entitle holder to a deed. 
Rev.St.1939, § 11149, Mo.St.Ann. § 
9957, p. 8002.—State ex rel. City of St. 
Louis v. Baumann, 153 S.W.2d 31. 

Upon owner’s failure to redeem from 
tax sale within the period allowed for 
such redemption, the holder of tax 
sale certificate is such an ‘owner’ as 
may call in the legal title upon produc- 
ing his certificate and paying the taxes 
then standing against the land. Rey. 
St.1939, §§ 11149, 11152, Mo.St.Ann. §§ 
9957, 9957c, p. 8002.—State ex rel. City 
of St. Louis v. Baumann, 153 S.W.2d 
31. 

Where the owner of land sold at tax 
sale fails to redeem within the period 
allowed for redemption, the holder of 
the tax sale certificate holds the “equi- 
table title’ to the land, since such 
holder may call in the legal title by 
producing his certificate and paying 
the taxes then standing against the 
land.. Rev.St.1939, §§ 11149, 11152, Mo. 
St.Ann. §§ 9957, 9957c, p. 8002.—State 
ex rel. City of St. Louis v. Baumann, 
153: S:W.2d> 31. 

Where city in its public govern- 
mental capacity purchased land at tax 
sale, and owner thereof failed to re- 
deem within the period allowed for re- 
demption, the city, as holder of the tax 
sale certificate, was the “equitable 
owner” of the land, which was there- 
fore not subject to taxation under 
constitutional and statutory exemption 
from taxation of real and personal 
property of state and its municipal 
corporations, since the taxable charac- 
ter of property is to be referred to the 
status of the real, rather than the nom- 
inal owner thereof. Rev.St.1939, §§ 
10937, 11117 et seq., 11183, 11149, 
11152, Mo.St.Ann. §§ 9748, 9945 et seq., 
9952A--1, 9957, 9957¢e, pp. 78638, 7988 
et seq., 7995, 8002; Mo.St.Ann.Const. 
art. 10, § 6.—State ex rel. City of St. 
Louis v. Baumann, 153 8.W.2d 31. 

N.J.Ch. The statute permitting pur- 


‘chaser of a tax sale c 
cord it in office of. cler! 
of deeds of county in which land is lo- 


¥ 


ate to | 
or register 
cated as a mortgage is merely a meth- 
od designed by legislature for record- 
ing of such tax sale certificate so that 
purchasers and mortgagees may have 
notice of existence thereof, but does 
not transmute such statutory lien into 
a “mortgage” and give holder of cer- 
tificate all rights and remedies that a 
mortgagee would have. N.J.S.A. 
54:5-50, 54:5-51.—Forster v. Daven- 
port, 16 A.2d 614, 128 N.J.Eq. 385. 

N.Y.App.Div. Under a_ valid tax 
deed, from the time of its delivery, the 
purchaser is clothed, not merely with 
the title of the person who had been 
assessed for taxes, and had neglected to 
pay them, but with a new and complete 
title in the land, under an independent 
grant from the sovereign authority, 
which bars and extinguishes all prior 
titles and encumbrances of private per- 
sons and all equities arising therefrom. 
Tax Law, §§ 9, 55-a—Lee v. Farone, 
27 N.Y.S.2d 585, 261 App.Div. 674. 

N.Y.App.Div. It is the general rule 
to give the purchaser of land sold for 
nonpayment of the usual taxes imposed 
for the support of the state and local 
government, upon failure of former 
owner to redeem within a time allowed, 
an absolute title. Tax Law, §§ 9, 154. 
—Lee v. Farone, 27 N.Y.S.2d 585, 261 
App.Div. 674. 

The statutory requirement that tax 
deed description shall include a _ speci- 
fic statement of whose title or interest 
is thereby conveyed so far as appears 
on the record relates to the record in 
the county treasurer’s office and not to 
the record in the county clerk’s office, 
and does not in any way limit the fee 
which the purchaser at tax sale re- 
ceives, but is intended merely for the 
identification of the property purchased. 
Tax Law, §§ 9, 154.—Lee v. Farone, 27 
N.Y.S.2d 585, 261 App.Div. 674, 

N.Y.Co.Ct, Where party who ac- 
quires tax deed as result of unpaid 
county taxes acquires subsequent tax 
sale certificates at later sales, there is 
no presumption of merger in the ab- 
sence of facts clearly indicating such 
an intent. Laws 1929, c. 152, §§ 54, 60, 
74.—Village of Babylon vy. South Shore 
Thrift Corporation, 22 N.Y.S.2d 668, 
174 Mise. 738. 

Party who acquired tax deed ag re- 
sult of unpaid county taxes and ac- 
quired subsequent tax sale certificates 
at later sales signified, by purchasing 
the subsequent certificates rather than 
paying the taxes, that it intended that 
there should be no merger, and the 
certificates therefore retained their pri- 
ority .status as fixed by their lien 
dates. Laws 1929, c. 152, §§ 54. 60, 
74.—Village of Babylon v. South Shore 
Thrift Corporation, 22 N.Y.S.2d 668, 
174 Mise. 738. 

Ohio App. Where life tenant in tail 
and his remaindermen failed to pay 
taxes on an entailed estate, and the 
state foreclosed its lien, the title pass- 
ing at the sheriff's sale was a_ fee- 
simple title under statutes relating 
generally to land taxes, and all legal 
or equitable pre-existing estates or 
liens were extinguished. Gen.Code, § 
5671 et seq.—Slaughter vy, Fitzgerald, 
31 N.H2d 744, 66 Ohio App. 53. 

Ohio App. When a tax sale is made 
under present statute, the life estate 
as well as the estate in remainder is 
terminated and the purchaser gets an 
absolute estate in fee simple. Gen.Code, 
§ 5724.—Leatherman v. Maytham, 33 N. 
H.2d 1022, 66 Ohio App. 344. . 

Okl. Under statute providing that 
purchaser at sale for delinquent taxes 
shall acquire right to be substituted 
in place of holder of certificate of sale 
from the land office, no notice is re- 
quired, and fact that notice of any kind 
was given by purchaser did not affect 
validity of the proceedings. 64 OkI.St. 
Ann. § 185.—Relf v. Thompson, 107 
P.2d 536. 

Okl. The term “delinquent taxes” as 
used in 1939 law dealing with resale 
by county of unredeemed lands, and 
providing that issuance of deed to pur- 
chaser by county treasurer shall effect 
cancellation and setting aside of all 


to re- 


rien Bs hg Coe : ai te 
‘delinquent taxes”, assessments, penal- 
ties and costs previously assessed or 
existing against realty, and shall vest 
perfect title to realty, means taxes at 
thorized by law levied on prope 
subject to taxation, and remaining un- 
paid after time appointed for the pay- 
ment thereof. 68 Okl.St.Ann. § 432 et 
seq.—_Shnier v. Vahlberg, 110 P.2d 593 
Monsour v. Vahlberg, 110 P.2d 595. — 
Under 1939 law dealing with r 
by county of unredeemed lands, an 
providing that issuance of deed to pur- — 
chaser by county treasurer shall effe 
cancellation and setting aside of a 
delinquent taxes, assessments, pen 
ties and costs previously assessed 
existing against realty and shall v 
perfect title to realty, the grantee 
a resale tax deed secures a new ( 
independent fee simple title free of al 
ad valorem taxes, interest, penalties, 
and costs, delinquent on date when_ 
sale notice was first published. 68 OKI 
St.Ann. § 432 et seq.—Shnier v. Vah 
berg, 110 P.2d 593; Monsour v, Vah 
berg, 110 P.2d 595. 
Okl. Title to property sold f 3 
remains in former owner so long as he 
has absolute right of redemption u 
statute, but is subjeet to being divest 
ed by his failure to exercise such righ 
within time required. 68 Okl.St.Ann. 
CaN HEE TS a v. Smith, 114 P. 
Okl. The-statutory right of rede D- 
tion from tax resale vests in purchaser 
of property at such sale only equitable 
interest therein and right to receive ~ 
redemption money with interest until 
expiration of redemption period. — 
O&K1.St.Ann. 432m.—Thompson 
Smith, 114 P.2d 922. Aer 
Pa.Com.Pl. The purchaser of pr 
erty sold by the county treasurer 
delinquent taxes, pursuant to the 
of May 29, 1931, P.L. 280, 
ed, 72 P.S. § 5971la et seq., i en. 
titled to possession of the premise: 
until after expiration of the two- 
redemption period.—Olshefskie vy. 1 
oe 41 D. & C. 373, 15 Northumb.L 
The Act of April 20, 1905, P.L. 239, 
12 P.S. § 2571 et seq., providing | Q. 
the recovery of possession of real es- 
tate purchased at judicial sale, doe 
not apply to a treasurer’s sale for de 
linguent taxes.—Olshefskie v. Budec 
D. & C. 378, 15 Northumb.L.J. 110 
Wis. 


A county gets an absolute es- 
tate in fee simple in lands to which it | 
takes tax deed, and is not under duty ~ 
to sell the lands or to account to town 
until land is sold in county’s disere 
tion. St.1939, § 75.86.—Town of Rem- 
ington v. Wood County, 298 N.W. 591, 
238 Wis. 172. , 
§ 1829 . a) 

Ala. The state is a purchaser ex ne- 
cessitate in absence of adequate bids 
by others, and title vests in the state © 
by virtue of the purchase without the 
necessity of a deed, whereas other er 
purchasers do not acquire title until 
after expiration of the three-year re- 
demption period and the execution of a _ 
deed by the judge of probate upon | 
surrender of the certificate of purchase 
and title conveyed by deed is derivative. 
Code 1940, Tit. 51, §§ 265, 276, 286— — 
Daa v: City of Russellville, 3: So. 


§ 1831 ie 

Ariz. The striking off of property to 
state for taxes releases that particular 
piece of real estate from lien of taxes, 
if it is not redeemed, and the title 

finally vests in state, but it has no 
effect upon any tax lien, whether ‘for 
real or personal property taxes, on 
other pieces of real estate belonging to 
the same owner. Code 1939, §§ 73-506, 
73-804, 73-806.—Maricopa County  v. 
Arizona Tractor & Wquipment Co., 109 

P.2d 618. : 
Under statute regarding tax lien and 
enforcement thereof, sale of one par- 
ticular piece of real estate divests tax 
lien of state so far as that property is 
concerned, when title thereto finally 

vests in the purchaser, be it the state | 
or another, but it does not affect the 
tax lien of the state on other pieces 
of property not included in the sale. 
Code 1939, §§ 73-506, 73-804, 73-806.— 


Maricopa County vy. Arizona Tractor 

 & Equipment Co., 109 P.2d 618. 

. The only ee that can release per- 
-gonal property tax lien on real prop- 
erty is a sale thereof which includes 
_ the entire amount of personal property 
taxes due or an actual payment of all 

the personal property taxes to the 


State. Code 1939, §§ 73-506, 73-804, 
73-806.—Maricopa County vy. Arizona 
Equipment Co., 109 P.2d 


Tractor & 
618. 


- Cal.App. Though deed from state to 
purchaser of tax title, if valid, wipes 
~ out all liens, equity will protect a lien- 
or who, in good faith, has loaned 
money to tax debtor.—Garvey v. By- 
‘ram, 106 P.2d 623. : 
Under statute directing tax collector 
to sell property held under tax deeds 
to the highest bidder so long as bid is 
not less than minimum price fixed, 
record owner may bid and purchase, 
and upon his receiving a deed from 
the state, his land is cleared of all tax 
liens. Pol.Code, § 3771, and $§ 3834, 
tb 834.20-3834.25, as added by $t.1939, 
pp. 1918, 1920.—Garvey v. Byram, 106 
P20 623. , 
' Cal.App. On state’s resale of realty, 
conveyed to it as result of previous 
owner’s failure to redem it from tax 


©, 
co 


_ Ass’n, 111 P.2a 390. 
-«*Iil. ~The foreclosure in equity of a 
: tax lien extinguishes it, discharges the 
premises therefrom, and purchaser 
Mi takes property free from a lien for 
unpaid portion of amount due, and 
even the failure of purchaser to take 
a deed after redemption period has 
expired does not reinstate the lien. 
Smith-Hurd Stats. ¢. 77, § 18; ec. 120, 
§ 697; Smith-Hurd Stats.Const. art. 9, 
-§ 5.—French vy. Toman, 31 N.H.2d 801, 

375 Ill. 389. 

- La.App. A sheriff’s sale of real es- 
tate for installments due state for re- 
- demption of realty adjudicated to state 
i for nonpayment of taxes vested in pur- 
a _ chaser a good title to property with no 
right of redemption remaining in prior 
owner or interested parties, and free 
and clear of lien of mortgage on realty 
at time of adjudication thereof to state. 
Act No. 170 of 1898, § 62, as amended; 
Act No. 161 of 1934, as amended by 
** \Act “No. 14 of 1935,' 4th Ex.Sess. ; 
-  Const.1921, art. 10, § 11 as amended 


> 


‘in 1932—Brock v, Lamarca, 1 So.2d 
ir 486. 

ss Neb. A lien possessed by purchaser 
at tax sale for delinquent taxes for 


~ 1927, by virtue of his certificate of tax 
sale, received by him on November 5, 
1928, was senior to liens of a purchaser 
at tax sale held on March 8, 1926, for 

delinquent taxes for years 1920, 1921, 

1922, 1923 and 1924. Comp.St.1929, § 

‘77-203.—Coffin vy. Old Line Life Ins, 

~ Co., 295 N.W. 884. 

The title or lien conveyed under a 

' tax sale is not a “derivative title’ but 

is a new title in the nature of an in- 
dependent ‘‘grant” by the sovereign au- 
thority, and the purchaser takes it free 
from any incumbrances, claims or eq- 
uities connected with the prior title, 
and the title properly completed there- 

' from gives to the owner an independent 

perfect title to the land and cut off 
t from every other claim or equity ex- 
isting against it. Comp.St.1929, § 77- 
203.—Coffin y. Old Line Life Ins. Co., 

295 N.W. 884. 

N.Y.App.Div. Under a valid tax deed, 
from the time of its delivery, the pur- 
ehaser is clothed, not merely with the 
title of the person who had been as- 

sessed for taxes, and had neglected to 
pay them, but with a new and complete 
title in the land, under an independent 
grant from the sovereign authority, 
‘which bars and extinguishes all prior 
] titles and encumbrances of private 
persons and all equities arising there- 
from. Tax Law, §§ 9, 55-a—lLee y. 
forage 27 N.Y.S.2d 585, 261 App.Div. 

674, 

A tax deed to a county which in- 
cluded in the description the “record 
itself of the county treasurer’s office 
relating to assessments upon which tax- 


es were levied and the tax sale was 
had, which was the basis of the convey- 


ance, fully complied with statutory re- | 


quirement that tax deed description 
shall include a specific statement of 
whose title or interest is thereby con- 
veyed, and vested in the county an ab- 
solute estate in fee superior to lien of a 
mortgage given by former owner after 
the tax sale but prior to execution and 
delivery of tax deed. Tax Law, §§ 9, 
150-160, 154.—Lee v. Farone, 27 N.Y.S. 
2d 585, 261 App.Div. 674. 

Ohio App. Where life tenant in tail 
and his remaindermen failed to pay 
taxes on an entailed estate, and the 
state foreclosed its lien, the title pass- 
ing at the sheriff’s sale was a fee-simple 
title under statutes relating generally 
to land taxes, and all legal or equitable 
pre-existing estates or liens were ex- 
tinguished. Gen.Code, § 5671 et ra 
Slaughter v. Fitzgerald, 31 N.H.2d 744, 
66 Ohio App. 53. 

Pa.Super. The commonwealth or its 
delegated unit of government may dis- 
regard the private rights of a mort- 
gagee under his mortgage and to en- 
force lien for taxes, may sell and 
transfer ownership of the land liable 
for unpaid taxes, since the mortgagee’s 
rights are derived by contract with 
the owner and can rise no higher than 
the rights of the owner, and it is only 
by legislative grace that the lien of a 
mortgage is permitted to remain after 
sale of land for taxes. 72 P.S. § 5971b. 
—Day v. Ostergard, 21 A.2d 586. 

Pa.Com.Pl. Although a tax sale by 
the treasurer does not discharge the 
lien of a mortgage recorded before the 
taxes are assessed, nevertheless, taxes 
properly assessed and returned are 
continuing liens superior in point. of 
payment to all other liens, including 
the mortgage, and in a proceeding by 
the mortgagee to foreclose and collect 
his mortgage, the taxes are first paya- 
ble out of the proceeds.—In re Chinn 
Tax Compromise, 3 Fay.L.J. 216, 32 
Mun. 70. 


§ 1837 

Ala. The purchaser at tax sale of 
a lot subject to special assessment steps 
into the shoes of the owner, acquires 
his right of possession with the same 
right to pay off the assessment lien at 
his election, and if he does not so elect, 
the holder of the assessment may fore- 
close it, and in foreclosing the assess- 
ment lien in equity against such pur- 
chaser, the complainant must offer to 
do equity by satisfying the paramount 
lien the purchaser has removed and ac- 
quired by such removal. Code 1940, 
Tit. 37, § 543; Code 19238, § 3123.— 
Downing vy. City of Russellville, 3 So. 

Under statute providing that enforce- 
ment of tax liens shall not affect lien 
of municipality for special assessment 
and that tax sale purchaser shall take 
subject to such assessment, tax sale 
and further enforcement proceedings 
do not effect a foreclosure of a superior 
lien in the ordinary sense as against.as- 
sessment lienholder who is not stripped 
of all rights save statutory right of re- 
demption, and purchaser acquiring a 
deed from the judgment of probate, or 
a deed from the state, is given the sta- 
tus of owner prior to enforcement pro- 
ceedings with additional right of an 
assignee of the paramount lien which 
he has removed. Code 1940, Tit. 37, § 
543.—Downing v. City of Russellville, 
3 So.2d 34: 

Under statute providing that the en- 
forcement of tax liens shall not affect 
the lien of the municipality for special 
assessments, and that the tax sale 
purchaser shall take subject to such as- 
sessment, every purchaser at tax sale 
whether the state or a private purchaser 
takes subject to such special assess- 
ment liens. Code 1940, Tit. 37, § 543.— 
Downie v. City of Russellville, 3 So.2d 


Ark. One who purchased realty from 
the state after a forfeiture and sale to 
the state for general taxes had title 
superior to that of one who claimed 
title by virtue of a deed from levee 
district which had acquired title by 
suit to foreclose its lien for levee taxes, 


levee district title with interest. Laws 
147 S.W.2d 28. 2 

. Fla. Where some tax liens are ad- 
judicated and others are not adjudicated 
in proceedings instituted to foreclose 
tax liens, the foreclosure decree will not 
affect the liens not adjudicated and the 


purchaser under the foreclosure decree — 
independent title 
but one which is subject to the existing 


takes a new and 


liens not adjudicated which are of 
equal dignity to those liens which 
were adjudicated.—Smith vy, City of Ar- 
cadia, 2 So.2d 725. 

Idaho. 
ed in city of Lewiston which had been 
acquired by the county for delinquent 


taxes was not invalid as to holder of 


bond of special improvement district en- 
compassing the land because of fact 
that proportionate assessments for cer- 


tain years against the land to pay the © 


bonds were unpaid and delinquent at 


time of sale and no notice of the sale 
was given to the holder, where the hold-. 


er had not previously filed in the of- 
fice of the treasurer a written request 
‘for such notice pursuant to statute. 
Laws 1907, p. 349; Code 1932, § 61- 
1027.—Herbert v. Kester, 115 P.2d 417. 

Iowa. Tax deeds issued for nonpay- 


1939, Act 329—Watson v. Anderson, 


Sale by county of land locat-- 


ment of general taxes, if valid, extin-~- 


guished the lien of special 
taxes previously levied against 
lands covered by such deeds. Code 
1935, §§ 7478, 7714-f2 et seq.—Recon- 
struction Finance Corporation v. Deihl, 
296 N.W. 385. 

Tax deeds issued for nonpayment of 
general taxes, which deeds were not 
acquired from or through board of 
supervisors of drainage district were 
valid and hence lien of drainage taxes 
on lands covered by deeds was extin- 
guished by such deeds and were not 
subject to a new levy. Code 1935, 8§ 
7478, 7714-f2 et seq.—Reconstruction 
Beare Corporation v. Deihl, 296 N.W. 


drainage 


Iowa. 
nonpayment of general taxes, 
guishes lien of special assessments for 
levee purposes.—Shipman  v. 
296 N.W. 394; Shipman v. Bucher, 296 
N.W. 396. 

Nev. Under statute providing lien 
for irrigation district seeeeruents and 
making it equal to general tax lien, 
purchasers from county of lands which 
had been sold to county for delinquent 
taxes were not entitled to take lands 
free of delinquent irrigation district 
assessments. Comp.Laws, §§ 6449, 
6462, 8042.—Magee v. Whitacre, 106 P. 
2d 751. : 

Oki. Failure of county treasurer to 
include in his resale notice of \unre- 
deemed realty subsequent delinquent 
taxes, aS was his duty to do, did not 
deprive purchaser of vacant city lots 
at such resale of the right to have 
subsequent delinquent taxes cancelled. 
68 Okl.St.Ann. § 432 et seq.—Shnier vy. 
Vahlberg, 110 P.2d 593; Monsour. vy. 
Vahlberg, 110 P.2d 595. 

Where realty was sold for 1935 de- 
linquent taxes at November, 1936, de- 
linguent tax sale, and was not sold at 


Bucher, 


the 


A valid tax deed, issued for 
extin- . 


November delinquent tax sales held in’ 


1937 and in 1938, and three-fourths of 
the taxes for 1938 were delinquent at 
time of 1939 resale by county, pur- 
chaser was entitled to: have cancelled 
the delinquent taxes, interest and pen- 
alties for 1936, 1937 and the first three 
quarters of the year 1938. 68 OkI.St. 
Ann. §§ 351, 353, 432 et seq.—Shnier vy. 


Vahlberg, 110 P.2d 593; Monsour vy. 
Vahlberg, 110 P.2d 595, 
Okl. The term “delinquent taxes’ as 


used in 1939 law dealing with resale 
by county of unredeemed lands, and 
providing that issuance of deed to pur- 
chaser hi county treasurer shall effect 
cancellation and setting aside of all 
“delinquent taxes’, assessments, penal- 
ties and costs previously assessed or 


existing against realty, and shall vest ~ 
perfect title to realty, means taxes au- : 


thorized iL law 
ax 


levied on propert 
subject to ped 


ation, and remaining un- 


ae 4 


_ from all liens and claims, 


Wnigety 


t.Ann. § 
ahlberg, | Sheet 
Vahlberg, 110 P.2d 


hnier vy 
Monsour vy. 


_. Under 1939 law dealing with resale 


by county of unredeemed lands, and 
providing that issuance of deed to 
purchaser by: county treasurer shall 
effect cancellation and setting aside of 
all delinquent taxes, assessments, pen- 
alties and costs previously assessed or 
existing against realty and shall vest 
perfect title to realty, the grantee in a 
resale tax deed secures a new and inde- 
pendent fee simple title free of all ad 
valorem taxes, interest, penalties and 
costs, delinquent on date when resale 
notice was first published. 68 OkI.St. 
Ann. § 432 et seq.—Shnier v. Vahlberg, 
110 P.2d 598; Monsour vy. Vahlberg, 
110 P.2d 595. 

Tenn. Where tract was sold for de- 
linguent state and county taxes, free 
sale was 
confirmed, and tract was sold by pur- 
chaser to third party, third party’s ti- 
tle was free from lien for prior drain- 
age assessments, though drainage dis- 
trict was not made a party to suit in 
which the sale was made and no refer- 
ence was made in that suit. Code 1932, 
§§ 1588, 1601, 1609, 1678, 1679, 4306, 
4309.—Obion County, for Use and Ben- 
efit of North Fork Drainage Dist. No. 
2 vy. Massengill, 151 S.W.2d 156, 177 
Tenn. 477. 

Where county judge was ex officio 
ehairman of directors of drainage dis- 
trict, and also financial agent of coun- 
ty and responsible for bringing of suits 
for collection of state and county tax- 
es, drainage district had notice of pro- 
ceeding to sell land for delinquent state 
and. county taxes, and was bound 
thereby so that title of purchaser at 
such tax sale was free from lien for 
special drainage assessments. Code 
1932, §§ 1588, 1601, 1609, 1678, 1679, 
4306, 4309.—Ohion County, for Use and 
Benefit of North Fork Drainage Dist. 
No. 2 v. Massengill, 151 S.W.2d 156, 
177 Tenn. 477. 

Wash. Where corporation’s property 
was sold for delinquent taxes and state 
accepted purchase price in exchange 
for the full and complete title, state 
could not subsequently assert a secret 
lien retained upon the property for 


- corporate license fees and penalties.— 


es v. General Electric Co., 104 P.2d 


Wyo. A tax deed issued to county 
pursuant to lien for general taxes ex- 
tinguishes in toto both past and fu- 
ture assessments in drainage district. 
Rey.St.1931, § 122-886—Board of 
Com’rs of Big Horn County vy. Bench 
Canal Drainage Dist., 108 P.2d 590. 

The word “sale” in statute provid- 
ing that drainage assessments shall 
constitute a perpetual lien to which 
only lien of state for general state, 
county, city, town or school taxes shall 
be paramount, and that lien of drain- 
age assessments shall not be extin- 
guished by sale to enforce general 
State, county, municipal or school 
taxes, is not on its face so extensive 
as to forbid that tax deed should cut 
off lien of drainage assessment. Rev. 
St.1931, § 122-886.—Board of Com’rs 
of Big Horn. County v. Bench Canal 
Drainage Dist., 108 P.2d 590. 


§ 1840 

Ark. Erroneous inclusion in the de- 
scription of town lots of the letter ‘‘W” 
after giving block number in which lots 
were located, in the assessment, levy, 
advertisement, sale, certificate of clerk, 
proceedings in confirmation, and com- 
missioner’s deed, did not render tax 


‘sale void on ground that description 


was invalid, where there was but one 
block of such number in town, and 
such block embraced lots in question, 
Acts 1935, p. 318.—Moseley v. Moon, 
144 S.W.2d 1089. 
§ 1842 ? 

C.C.A.Ky. That company in whose 
name land sold. at tax sale was assessed 
was not owner but. mere trustee for 
real owners under deed of trust was an 
irregularity in assessment sufficient to 
invalidate sale——Southern Holdings & 


Securities Corporation y. Kentucky Riv- 


er Coal Corporation, 112 F.2d 1008, af- 


firming Southern Holding & Securities 
Corporation y. Kentucky River Coal 
Corporation, 21 F.Supp. 757. 
\ : 1843 

Tex.Civ.App. W here pleadings, 
judgment and sheriff's deed correctly 
and fully described the realty on which 
foreclosure of a tax lien was had, an 
incomplete description in the order of 
sale and published notice will not viti- 
ate the sheriff's sale and deed.  Ver- 
non’s Ann.Ciy.St. art. 3808.—Robinson 
v. State, 143 S.W.2d 629, error dis- 
missed, judgment connent: 


§ 1 

Ga. The title of an innocent pur- 
chaser at a judicial sale under a tax 
execution for state and county taxes 
was not affected by the sheriff’s failure 
to advertise the gale. Code 1933, §§ 
39-1101, 39-1311.—Dooley v, Bohan- 
non, 11 S.E.2d 188, followed in Dooley 
v. City of Toccoa,:11 §.H.2d 190. 

Tex.Civ.App. Where pleadings, 
judgment and sheriff’s deed correctly 
and fully described the realty on which 
foreclosure of a tax lien was had, an 
incomplete description in the order of 
sale and published notice will not viti- 
ate the sheriff’s sale and deed.  Ver- 
non’s Ann.Civ.St. art. 3808.—Robinson 
v. State, 143 S.W.2d 629, error dis- 
missed, judgment correct. 

1845 


C.C.A.Ky. A feport of tax sale de- 
scribing land sold only as 56,000 acres 
of land in Perry county, Ky., did not 
identify land sold and was. insuflicient 
to support sale, and state, as purchas- 
er, acquired no title to land.—Southern 
Holdings & Securities Corporation v. 
Kentucky River Coal Corporation, 112 
F.2d 1008, affirming Southern Holding 
& Securities Corporation v. Kentucky 
River Coal Corporation, 21 F.Supp. 757. 


§ 1850 

Ariz. The phrase “subsequent taxes” 
as used in statute making it county 
treasurer’s duty when holder of a tax 
certificate desires to pay any “subse- 
quent taxes’ to endorse or amount of 
such “subsequent taxes” paid, means 
the same as that phrase in statute mak- 
ing it county treasurer’s duty when 
property is sold to the state, to sell and 
assign certificate to any person who 
will pay him the whole amount then 
due under such certificate, including 
interest, penalties and charges, and in 
addition to pay whole amount of any 
“subsequent. taxes’ assessed, and fur- 
ther sum of 50 cents for making each 
assignment. Laws 1931, c. 103, §§ 30, 
31.—Hill v. Gila County, 107 P.2d 377. 

The phrase “subsequent taxes” as 


‘used in statute making it county treas- 


urer’s duty when property is sold to 
the state for delinquent taxes, to sell 
and assign certificate to any person 
who will pay the whole amount due 
under the certificate, including interest, 
penalties, and charges, and in addition 
“subsequent taxes’’ assessed and fur- 
ther sum of 50 cents for making each 
assignment, includes interest on subse- 
quent taxes, in view of other provisions 
of the revenue laws. Laws 1931, ¢. 
103, §§ 30, 31, and §§ 15-58 as amend- 
ed.—Hill v. Gila County, 107 P.2d 377. 

Fla. The holder by assignment of 
tax lien can either proceed under the 
applicable statutes to acquire statutory 
tax deed, or can proceed in equity to 
foreclose tax lien.—Shaw v. Morrison, 
199 So. 566. 

Where tax lienholder elected to pro- 
ceed in equity and caused title holder 
to be summoned into court to defend 
foreclosure, and title holder answered 
bill and admitted plaintiff’s right to 
foreclose for amount actually paid for 
assignments of liens and, by timely 
amendment, offered to do equity by 
paying to lienholder the amount which 
lienholder had paid for assignments of 
liens, with legal interest and costs, 
and thereby redeem the property in- 
volved from the several tax liens sought 
to be foreclosed, title holder was en- 
titled to a hearing and disposition of 
the case on the merits.—Shaw v. Mor- 
rison, 199 So. 566. 

In suits by assignee to foreclose tax 
liens, attorney’s fees are not recovera- 


ble by plaintiff.-_Shaw v. Morrison, 
So. 566 


h 


In suit to foreclose tax liens, amount A * 
of recovery was properly limited to 
amount actually paid by plaintiff for 
assignment of tax liens with interest 
ana costs.—Shaw v. Morrison, 199 So. 


Where landlord under 
lease agreed to pay three-fourths 
tenant one-fourth of taxes subseq 
ly accruing and that each should 
a lien against other’s interest for pa 
ment of any tax which it wag du 
of such other to pay and tenant’s. 
signee subleased for the whole 
leaving no reversion in» tenant a 
subtenant agreed to pay all taxes 

thereafter purchased tax certific 
which were assigned to purchaser f 
value, subtenant took with all ri 
of original lessees against — 


s landlord’s interest, not 
standing subtenant’s agreement 
all taxes since sublease created th 
“privity of estate” with landlord not 
‘privity of contract”’.—Drawdy 
Leonard, 1 So.2d 178. ey 


against interest of other for 2 

of any taxes which it was. the’ duty 
of such other to pay and tenant’s as- 
signee subleased premises for 10le 
term leaving no reversion to s 
ant who agreed to pay all the 
and purchaser of tax sale certifi 


rights of the sublessee to enforce t! 
lien for three-fourths of the amou 
paid against the leased land.—D 

vy. Leonard, 1 So.2d 178. : 


. Deihl, 296 N.W. 385. ‘ Bi 
In determining validity of tax deed 
issued for nonpayment of general taxe 
which deeds were acquired under 
signment of tax certificates by drain 
age district board of supervisors, 
board could transfer to grantees | 
better or greater title than board had, 
and only right that board had was to 
hold certificates in trust for the dis- 
trict and if no redemption was made to 
take title by deed as such trustees. 
Code 1935, §§ 7478, 7589, 7590-cl, 
7590-c5, 7714-f2 et seq.—Reconstruc- | 
tion Finance Corporation y. Deihl, 296 
N.W. 885. Hane 

A certificate of purchase at tax sale 
in hands of an assignee is chargeable 
with all the infirmities that would 
affect it in possession of original hold-. 
er.—Reconstruction Finance Corpora- — 
tion y. Deihl, 296 N.W. 385. edits 

In determining validity of tax deeds 
issued for nonpayment of general 
taxes, which deeds were acquired un- — 
der assignment of tax certificates by 
drainage district board of supervisors, — 
it was immaterial whether board pur- 
chased the lands in the first instance, 
or acquired the certificates by redemp- 
tion, or by assignment. Code 1935, § 
7478, 7589, 7590-cl, 7590-c5, 7714-f 
et seq.—Reconstruction Finance Corpo-  — 
ration vy. Deihl, 296 N.W. 385. 

A drainage district board of super- 
visors which could not acquire a tax 
title to disadvantage of landowners of 
district could not by assigning tax cer- 
tificates vest in grantees of deeds ac- 
quired under such assignment a right 
to acquire a tax title to detriment of 
beneficial owners whose funds board 
presumably used in buying the certifi- 
cates. Code 1935, §§ 7478, 7589, 7590- 
cl, 7590-cb, 7714-f2 et seq.—Recon- 
struction Finance Corporation v. Deihl, 
296 N.W. 385. ; 

The statute legalizing assignments 
of tax sale certificates theretofore 
made by any county was inapplicable 
to tax certificates assigned by drain- 
age district board of supervisors 
where board under statute acquired 


Bs acd, 

—-§ 1850 . 
certificates in trust for the district and 
ms certificates were never held nor as- 


signed by county as such, nor by 
board of supervisors in their capacity 
as a board, “real parties in interest’ 
being the landowners of the district 
and the board acting in trust capacity. 
tS Code 1935, 7478, 7589, 7590-cel, 

 7590-c5, 7714-f2 et seq.; Acts 47th 
Gen.Assem, ¢c. 191, § 7.—Reconstruction 
penance Corporation y. Deihl, 296 N.W. 


Where tax deeds acquired under tax 
certificates assigned by drainage dis- 
trict board of supervisors in violation 
of statutes were void, both the gran- 
tees and the district were entitled to 
be restored to status quo which re- 
quired, among other things, an ac- 

— counting for any rents and profits 
from tracts covered by the deeds and 
entitled grantees to return of consid- 
eration paid for the certificates. Code 
1935, §§ 7478, 7589, 7590-cl, 7590-c2, 
7590-cb, 7714-f2 et seq.—Reconstruc- 
tion Finance Corporation v. Deihl, 296 
N.W. 385. ; 

N.M. Even if all prior acts with ref- 
erence to tax sale certificates and 
touching upon the tax sale were im- 

mune from attack, county treasurer was 
without authority to assign tax sale 
_ eertificates after expiration of the two- 
year period of redemption, since after 
such period taxpayer had a preferential 
fight to repurchase the property at a 
gale by the state. Comp.St.Supp.1938, 
 §§ 141-739, 141-754, 141-761.—Kershner 
yy, Sganzini, 113 P.2d 576, 45 N.M. 
195, 134 A.L.R. 1290. 


- The general rule is that assignments 
of tax sale certificates must be made 
‘at or within the time prescribed by law. 
Comp.St.Supp.1938, §§ 141-739, 141-754, 
141-761.— Kershner v. Sganzini, 113 P. 
2d 576, 45 N.M. 195, 134 A.L.R. 1290. 

Action of county treasurer in assign- 
ing tax sale certificates after his power 
to do so had been exhausted by expira- 

- tion of the two-year redemption period 

was “ultra vires’ and void. Comp.St. 

'. Supp.1938, §§ 141-739, 141-741, 141- 
754, 141-761.—Kershner vy. Sganzini, 
eat P.2d 576, 45 N.M. 195, 134 A.L.R. 
(1290 
_. Wis, A town has no “vested right” 

in tax collection process, but merely 

acts as agency of the state in levy, col- 

- dection and return of taxes, and hence 

has no valuable property right such 
that county taking tax deed would be 

under duty to sell certificates of sale 
or lands. St.1939, § 75.386—Town of 

Remington v. Wood County, 298 N.W. 
591, 238 Wis. 172. 
pide’ § 1858 

Towa. Generally, one who is under 
obligation to pay taxes on land, such 

as a cotenant, a lessee, a life tenant, 

‘ a mortgagor, or mortgagee, cannot 

+ 


a 


strengthen his title thereto by buying 
( in the tax title when property is sold 
- as a consequence of his omission to 
make such payment, and in such case 
sale will merely operate as a payment 
of taxes and title will be the same as 
it was before the sale except that lien 
for taxes is discharged, and effect of 
’ such principle cannot be evaded by 
person under obligation to pay the tax- 
es by allowing the property to be sold 
. to a third person and then purchasing 
; it from him.—Koch vy. Kiron State 
Bank of Kiron, 297 N.W. 450. 

One holding a tax title indefeasible 
in himself cannot always pass such in- 
defeasibility on to his grantee since 
while a tax deed may destroy the lien 
of a judgment, mortgage, ete., or the 
obligations of a previously existing 
status with respect to the grantee in a 
tax deed, or to strangers to whom he 
may convey, the debt or status is not 
destroyed and, when title comes back 
v7 to original obligor, the old liens and 

status are ordinarily restored.—Koch 
v. Kiron State Bank of Kiron, 297 N. 
W. 450. 

1864 


§ 

Ala, The state is a purchaser ex ne- 
cessitate in absence of adequate bids by 
others, and title vests in the state by 
virtue of the purchase without the ne- 
eessity of a deed, whereas other pur- 
chasers do not acquire title until after 
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TAXATION 
expiration of the three-year redemption 
period and the execution of a deed by 
the judge of probate upon surrender of 
the certificate of purchase and title con- 
veyed by deed is derivative. Code 1940, 
Tit. 51, §§ 265, 276, 286—Downing v. 
City of Russellville, 3 So.2d 34. 

lil. The foreclosure in equity of a 
tax lien extinguishes it, discharges the 
premises therefrom, and purchaser 
takes property free from a lien for 
unpaid portion of amount due, and 
even the failure of purchaser to take 
a deed after redemption period has ex- 
pired does. not reinstate the lien. 
Smith-Hurd Stats. ¢. 77, § 18; ¢. 120, 
§ 697; Smith-Hurd Stats.Const. art. 9, 
§ 5.—French v. Toman, 31 N.BH.2d 801, 
30D) THY 389 

Miss. Where tax purchaser never ap- 
plied to court of chancery for issuance 
of tax deed, purchaser or his assignee 
had no rights enforceable in a suit to 
cancel claims in favor of purchaser or 
his assignee. Code 1930, § 3265.—John- 
son v. Langston, 198 So. 321. 

N.D. Where realty was sold to coun- 
ty at tax sale, county, for the sake of 
economy, expedition, and clarity of 
title, could perfect its title to the realty 
by acquiring a quitclaim deed from the 
record owner in lieu of giving statu- 
tory notice of expiration of time for re- 
demption and of securing a tax deed.— 
Village of Dazey v. Barnes County, 298 
N.W. 13, 70 N.D. 752. 

Pa.Com.Pl. Unless a treasurer’s 
deed for land sold at a tax sale is 
signed, acknowledged and delivered to 
the purchaser, whether an individual 
or the county, no title passes.—Forsyth 
v. Crossland, 3 Fay.L.J. 259. 

§ 1866 

Okl. Not every statutory provision 
regarding issuance of tax deed is man- 
datory.—Cooper v. Board of Com’rs of 
Tulsa County, 105 P.2d 1052. 

§ 1871 

Ariz. Where property sold for delin- 
quent county taxes was sold as a _com- 
plete lot, and under express statutory 
provision owner of a part thereof was 
entitled to and did redeem only a part 
of the lot, the county treasurer was au- 
thorized to issue a deed to assignee of 
tax sale certificate conveying the por- 
tion of lot not redeemed. Laws 1931, 
Gn) 1:03, 42.—Consolidated Motors vy. 
Skousen, 109 P.2d 41, 132 A.L.R. 1040. 


§ 1872 

Mo. The statute requiring holder of 
tax sale certificate to pay outstanding 
taxes in order to obtain a deed was not 
intended to apply to city, acting in its 
governmental capacity, since general tax 
laws of a state are presumed not to 
include property of the state or that of 
its municipal corporations, in the ab- 
sence of words expressing a clear in- 
tention to the contrary. Rev.St.1939, 
§§ 10937, 11149, 11152, Mo.St.Ann. §§ 
9743, 9957, 9957¢, pp. 7863, 8002; Mo: 
St.Ann.Const. art. 10, § 6.—State ex rel, 
Sila ed St. Louis v. Baumann, 153 S.W. 


Where owner of land, purchased at 
tax sale by city in its public govern- 
mental capacity, failed to redeem within 
time allowed for redemption, under con- 
stitutional and statutory exemption 
from taxation of property belonging to 
state and its municipal corporations, 
city was entitled to a deed to the 
land without paying taxes assessed and 
levied prior to the taxes for which 
land was sold and without paying tax- 
es which accrued during period of re- 
demption. Rev.St.1939, §§ 10937, 11117 
et seq., 11149, 11152, 11183, Mo.St.Ann. 
§§ 9743, 9945 et seq., 9957, 9957¢, 9952A 
—l, pp. 7863, 7988, et seq., 8002, 7995; 
Mo.St.Ann.Const. art. 10, § 6.—State ex 
rel. City of St. Louis v. Baumann, 153 
S.W.2d 31. 

§ 1873 


Fla. The effect of act providing that 
fee-simple title to lands, against which 
there remain outstanding tax certifi- 
eates over two years old on effective 
date of act, shall vest in state absolute- 
ly at expiration of four years after is- 
suance of certificates, was to require 
owners of all such certificates over two 
years old when act became effective to 
apply for tax deeds before title to lands 
covered by certificates vested in state 


under such act. Acts 1937, ¢c. 18: 96, $ 
are y. State ex rel. Watson, 3 So. 
d x y Rae 
Neb. Under statute providing that 
if owner of tax sale certificate shall 
fail to demand deed thereon, or to 
commence an action for foreclosure 
of the same within five ‘years from 
date of sale, tax sale certificate shall 
cease to be valid and the real estate 
covered thereby shall be forever re- 
leased from lien of all taxes for which 


the same was sold, all rights against — 


all persons whatever terminate at ex- 
piration of five years from date of 
certificate of tax sale, unless pur- 
chaser demands deed thereon, or com- 
mences an action to foreclose the same. 
Comp.St.1929, § 77-2049.—McDonald v. 
Lincoln County, 296 N.W. 892. 

Okl. Where all official acts leading 
up to sale of property for delinquent 
taxes, down to and including a resale 
of such property, had been regularly 
performed and purchaser had done all 
that the law required him to do in or- 
der to entitle him to a deed, purchas- 
er’s right to deed was not lost by fail- 
ure, neglect, or refusal of county treas- 
urer to execute, acknowledge, and de- 
liver such deed within statutory time. 
68 Okl.St.Ann. § 415.—Cooper v. Board 
Peed sc of Tulsa County, 105 P.2d 


The statute providing that county 
treasurer within 30 days after resale 


shall execute, acknowledge, and deliv- — 


er to purchaser or his assigns a resale 
tax deed does not apply to deeds to 
county, but rather there is another 
statutory provision which applies to 
deeds to county where there are no 
other bidders, in which no time in 
which deed must be ‘issued is pre- 
seribed. 68 OkI.St.Ann. §§ 414, 415.— 
Cooper v. Board of Com’rs of Tulsa 


County, 105 P.2d 1052. 
874 
Ariz. Where certain realty was de- 


scribed in notice of application for tax 
deed, not by metes and bounds, but as 
enumerated lots in specified block, as 
such property appeared on county as- 
sessor’s block map, such description 
was sufficient to sustain validity of tax 
deed, notwithstanding original map of 
the vicinity found in the recorder’s of- 
fice showed the block in which proper- 
ty in question was situated, not sub- 
divided into lots. Rev.Code 1928, 
3084; Laws 1931, ¢. 103, § 56—Con- 
solidated Motors v. Skousen, 109 P.2d 
41, 132 A.L.R. 1040. 


Colo. The purpose of statute provid- 
ing for joint assessment of land and 
statute making notice of intention to is- 
sue tax deed indispensable when land 
is of assessed valuation of $100 or 
more is to forbid issuance of deed 
where property is of substantial value: 
without giving notice to those inter- 
ested and particularly to one having. 
right of redemption. ’35 C.S.A. ec. 142, 
§§ 139, 255.—Bogue v. Miles, 111 P.22 
1055, 107 Colo, 320. 

Under statute providing for joint. as- 
sessment of land and statute making 
notice of intention to issue tax deed 
indispensable when land sold is of as- 
sessed valuation of $100 or more, tax 
deed 
was invalid where lots jnvolved were 


issued without statutory notice © 


valued at $50 each and scheduled and 


assessed at lump sum of $150, later re- 
duced to $140. ’35 C.S.A: e@. 142,.§§8 
139, 255.—Bogue v. Miles, 111 P.2d 
1055, 107 Colo. 320. 

Under statute making notice of in- 
tention to issue tax deed indispensable 
when land sold is of assessed valuation 
of $100 or more, the assessment must 
be determined from the ‘‘assessment- 
roll”, which is neither the “field book” 
nor’ the. “‘Block,, book”. .’35 C.S.A. ec 
142, §§ 91, 255.—Bogue v. Miles, 111 P. 
2d 1055, 107 Colo. 320. 

Mont. In view of statute providing 
that any tax deed shall not be held 
invalid by reason of any defect in the 
form, substance or amounts stated to be 
due in notice of application for tax 
deed, tax deed was not invalid because 
county’s notice for application of tax 
deed incorrectly stated the amount of 
taxes, interest and penalties actually 


i R 5 


1985, § 2214.2, as 
Vv. Newlon, 114 P.2d 


= Rae AVE Re ee 
due. Rev.Codes 3 
amended.—Howar 
272. as j 
W.Va. Where a_ statute authorizes 
publication and posting of a notice af- 
fecting property rights, such as notice 
of application for tax deed, the steps 
directed by the statute must be strict- 


'ly pursued and burden of showing 


such pursuance is on him who would 
profit by. the notice. Code 1931, 11- 
Bure) Gates v. Morris, 13 S.E.2d 

Statutory notice of application for 
tax deed, which was directed to de- 
ceased former owner of the property, 
and was served by publication, was 
insufficient as to former owner’s_heirs 
and tax deed subsequently issued_was 
void. Code 1931, 11-10-16(c).—Gates 
v. Morris, 13 S.E.2d 478. 

Where statutory notice of applica- 
tion for tax deed was ineffective be- 
cause the notice which was served 
by publication was directed to de- 
ceased former owner of the property, 
and was not served upon the former 
owner’s heirs, the insufficiency of no- 
tice was not remedied by statute mak- 
ing tax deed “prima facie evidence” 
that material facts recited therein 
were true and that estate purported 
to be conveyed thereby vested in the 
grantee, since the prima facie case was 
overcome by facts showing that no 
notice was issued or served upon the 
heirs. Code 1931, 11-10-16(c), 11-10- 
26.—Gates v. Morris, 13 S.E.2d 473. 

Where statutory notice of applica- 
tion for tax deed was ineffective be- 
cause the notice, which was. served 
by publication, was directed to de- 
ceased former owner of the land and 
was not served on former owner’s 
heirs, tax deed subsequently issued 
was not validated by statute making 
such a deed conclusive, notwithstand- 
ing certain irregularities in the pro- 
ceeding under which the land was 
sold, since insufficient notice was not 
an “irregularity in the proceedings” 
but was a, total omission of the “man- 
datory” step which was prerequisite 
to execution of the tax deed. Code 
1931, 11-10-16(c), 11-10-22.—Gates v. 
Morris, 13 S.H.2d 478. 

Where tax deed grantee had knowl- 
edge of death of former owner of land 
and allowed clerk to publish statutory 
notice of application for tax deed 
directed only to the deceased former 
owner, and did not require the notice 
to be served upon the former owner’s 
heirs, tax deed subsequently issued, 
notwithstanding the _ insufficient no- 
tice, was not validated by statute pro- 
viding that no tax deed should be set 
aside for the failure of an officer to 


_ perform a duty required to be done 


after the making of the sale. Code 
1931, 11-10-16(c), 11-10-22.—Gates v. 
Morris, 13 S.E.2d 473. 
§ 1875 
Fla. Where clerk of court received 
jn payment for tax certificates a check 
known to be as good as cash, bona fide 
sale of certificates was completed, al- 
though certificates unindorsed were 


‘left with clerk for safekeeping, and 


holder of mortgage on land covered by 
certificates, who had neglected to make 
application to purchase certificates un- 
der the Murphy Act until after the sale 


was completed, was not entitled to in- 


junction against issuance of tax deed 
to purchaser of certificates, where evi- 
dence failed to establish alleged collu- 
sion between clerk and purchaser to ex- 
tort money from holder of mortgage, 
since holder of mortgage had lost his 
rights under the Murphy Act through 
his own negligence rather than any 
fraud. Acts 1937, c. 18296.—Beasley v. 
Burnett, 1 So.2d 260. 


§ 1879 

Cal. One who owned realty when tax 
lien attached and when the realty was 
deeded to the state for unpaid taxes, 
and who purchased at statutory auc- 
tion for less than amount of taxes de- 
linguent, but not less than minimum 
price specified pursuant to statute, could 
not compel execution of deed to him, 
Pol.Code, §§ 3817, 3834.25, 3836.1.—Gar- 


‘ 


Reha 


t os pi tT atc 
We ote et ene ig ae aa 

ee AMATO. ¢./ 4! 
vey v. Byram, 115 P.2d 501, prior opin- 
jon 106 P.2d 623. a 

Mo. Mandamus is the proper reme- 
dy to compel a collector of revenue to 
make a deed conveying to certificate 
holder land purchased at a tax sale.— 
State ex rel. City of St. Louis v. Bau- 
mann, 153 S.W.2d 31. ~ 

§ 1880 x 

Utah. If steps leading to tax sale 
and tax sale itself were properly taken, 
and time within which owner could re- 
deem had expired, giving of improper 
auditor’s deed would not give owner 
right to have his title quieted as 
against either the county or county’s 
assignees. Rev.St.1933, 80-10-66.—Tel- 
onis v. Staley, 106 P.2d 163. 


§ 1884 

N.Y.App.Div. ‘Che statutory require- 
ment that tax deed description shall in- 
clude a specific statement of whose title 
or interest is thereby conveyed so far 
as appears on the record relates to the 
record in the county treasurer’s office 
and not to the record in the county 
clerk’s office, and does not in any way 
limit the fee which the purchaser at tax 


‘sale receives, but is intended merely for 


the identification of the property pur- 
chased, Tax Law, §§ 9, 154.—Lee y. 
pao 27 N.Y.S.2d 585, 261 App.Div. 


§ 1894 

Cal.App. Under statutes relating to 
the sale of land for taxes and stating 
that no bid for land will be accepted 
for less than amount of all taxes, pen- 
alties, and costs due, where certain 
land was assessed as a whole, two 
deeds reciting sale in undivided one- 
half interests to each of two purchasers 
were void, and purchasers acquired no 
title thereunder, Pol.Code, §§ 3764, 
3771a, 3897.—Galbreath v. Dingley, 110 
P.2d 697. 

Colo. A tax deed disclosing sale of 
a mining claim commenced and held 
on December 19, when statute in force 
at time of sale directed that sale be- 
gin on second Monday in November, 
was prima facie invalid.—Miller vy. 
Stoner, 111 P.2d 903. 

A purported amended tax deed, 
which was issued more than five years 
after issuance of original tax deed, re- 
citing that sale of mining claim was 
not advertised and held on statutory 
date, and which amended deed was 
supported by affidavit of deputy coun- 
ty treasurer stating that agricultural 
conditions at time of sale were such as 
to convince treasurer that lands could 
not be sold prior to date when sale 
was held, was prima facie invalid.— 
Miller v. Stoner, 111 P.2d 903. 

Tex.Civ.App. Sales of interests in 
land under tax judgments were not 
yoid on ground that, although judg- 
ments fixed separate amounts of taxes, 
interest and costs against each tract 
and directed that each tract be sold 
separately, notices of sale and _ sher- 
iff’s deeds showed that land was sold 
as one tract, where there was no evi- 
dence in record, except court proceed- 
ings, from which manner in which 
sales were made could be determined, 
and recitals in deeds stated that land 
was sold in obedience to order of sale 
under judgments, and there were no 
recitals that separate amounts of mon- 
ey were paid for separate tracts or 
that tracts were sold as one tract.— 
Perkins vy. Magnolia Petroleum Co., 
148 S.W.2d 266, error dismissed, judg- 
ment correct. 


8 1914 

Ark. A description of land in a tax 
proceeding and a sale of the land for 
nonpayment of taxes and execution of 
tax deed thereunder should be such 
as will be readily understood by per- 
sons even ordinarily versed in such 
matters, and a description which is 
intelligible only to persons possessing 
more than the average intelligence or 
the use and understanding of which is 


confined to the locality in which the. 


land lies, is insufficient.——Toler  v. 
Fischer, 148 S.W.2d 159. 

Fia. The description of property in 
a tax deed must be certain in itself 
or at least capable of being made cer- 
tain by matters referred to in the deed 


4 


itself as relating to the description, — 
and evidence aliunde not referred to in © 
the deed cannot be used to ascertain 
the land intended to be conveyed.— _ 


Schouten vy. 923. 


* 


538 South of Range 40 Hast, containing — 
Me 


Dade, State of Florida, but location of _ 


land required reference to plat which © 
was not made part of the deed by | 
reference or otherwise, the descrip- — 
tion was inadequate.—Schouten vy, — 
Hunt, 200 So. 923. "iis een 
Ga. The mere misstatement of the 
lot or district number will not renee FS 
the description in a sheriff’s levy of 
execution and deed executed pursuant — 
thereto, void, if, notwithstanding suc Ac 
error, the land is so definitely described 
as_to be readily identified—Turpin vy, — 
Bibb County, 13 S.H.2d 795, 191 Ga. 


671. mee 
The description of land in the _ 


Mass, 
tax sale notice and tax deed ne 
substantially accurate so as to fairly 
designate the property involved for the ~ 
information of those_interested.—City 
of Boston v. Boston Port Development 
Co., 30 N.H.2d 896, 308 Mass. 72. 


derived thereunder, is a question of fact _ 
for the judge.—City of Boston y. Bos- — 
ton Port Development Co., 30 N.H.2d 
896, 308 Mass. 72. aris 
§ 1924 Sa igen tas 
Miss. The seal of chancery clerk is 
essential to validity of tax deed.—John- 
son y. Langston. 198 So. 321. = |= 
} 1927 


1 ' Spyies 
Pa.Com.Pl. Where the purchaser at 
a tax sale is an individual, the treasur-_ 
er’s acknowledgment must be in open _ 
court; where the sale is to the commis- 
sioners, it must be before a justice re 


iv 


the peace.—Forsyth v. Crossland, 3 Fay. 
L.J.« 259, eon 
§ 1929 Ries: 
Pa.Com.Pl. Unless a treasurer’s deed © ; 
for land sold at a tax sale is signed, 
acknowledged and delivered to the — 
purchaser, whether an individual or 
the county, no_ title passes.—Forsyth 
v.. Crossland, 8. Fay!Lid.1259) oan ‘ 
§ 1932 2). aie 
Or. The authority of an officer ex- — 
ecuting a tax deed to correct a mistake 
by a second deed cannot be used to mis- 
state the prior proceedings and change — 
the description of the property from — 
that set forth in the complaint of fore- — 
closure, the published summons and in 
the judgment, decree and order of sale — 
so that the description of the property 
attempted to he conveyed is that of 
an entirely different parcel from the 
one upon which the foreclosure record ~ 
is based.—Darling y. Christensen, 109 
Padma: ; 
938 43 


§1 

Mont. The 1939 act to permit real- — 
ty to be redeemed from tax sale by — 
paying original tax without interest © 
and penalties, provided such tax should ~ 
be paid on or before February 1, 1941, — 
does not impliedly repeal or amend © 
the statute dealing with time for re-— 
demption and increase of time, statute 
dealing with title conveyed by deed 
after tax sale and procedure to cure 
defects, and statute dealing with the 
effect of a tax deed. Laws 1939, e. 11; 
Rev.Codes 1935, §§ 2201, 2215, 2215.9. 
—State ex rel. Jensen Livestock Co. 
vy. Hyslop, 107 P.2d 1088. 


§ 1940 

Iowa. Tax deeds could not be upset 
by testimony of former owner’s hus- 
band that he was present and that 
personal service of notice of expira- 
tion of period of redemption was not 
made on former owner, especially 
where tax deeds, recited that service 
was made and affidavits on file in 


treasurer’s office attested it—Hall vy. 
Wallace, 294 N.W. 283. 

§ 1942 
Cal.App. Where grantor in deeds 


conveying lands reserved the oil and 
gas rights and there was no separate 
tax assessment of such oil rights, and 
assessment for balance of fee showed 


a no reduction in assessment because of 
--- separate ownership of the oil rights, 
the assessed valuation placed on lands 
on by assessor included the assessed valu- 
tas 


ation of oil rights, and hence person 
who deraigned his title to lands 
through tax deeds also owned the oil 
‘rights as against contention that gran- 


rect it failed to convey to plaintiff the 
title to the tract.—Darling y, Christen- 
sen, 109 P.2d 585, 


ered § 1947 

Mont. The 1939 act to permit real- 
_ ty to be redeemefl from tax sale by 
paying original tax without interest 
and penalties, provided such tax should 
-. be paid on or before February 1, 1941, 
does not impliedly repeal or amend the 
‘Statute dealing with time for re- 
demption and increase of time, statute 
dealing with title conveyed by deed 
fter tax sale and procedure to cure 
defects, and statute dealing with the 
effect of a tax deed. Laws 1939, c. 11; 


is 


(1931) 11-10-16(c), 11-10+-22.—Gates v. 
Morris, 13 S.H.2d 473. 


ree 


ety § 1948 

Iowa. In suit to quiet title to lots 
which plaintiff had acquired by tax 
eeds, the deeds were presumpCive evi- 
nce of steps necessary to pass title 
to plaintiff, and were conclusive evi- 
dence as to other facts. Code 1939, §8§ 
7287, 7288.—Hall v. Wallace, 294 N.W. 


283. 
: Ja Mont. The 1939 act to permit real- 
ty to be redeemed from tax. sale by 
paying original tax without interest 
and penalties, provided such tax should 
be paid on or before February 1, 1941, 
does not impliedly repeal or amend the 
statute dealing with time for redemp- 
tion and increase of time, statute deal- 
ing with title conveyed by deed after 
_ tax sale and procedure to cure defects, 
Sa and statute dealing with the effect of 


a tax deed. Laws 1939, c. 11; Rev. 
 Godes 1935, §§ 2201, 2215, 2215.9.— 
2 State ex rel. Jensen Livestock Co. v. 


_. Hyslop, 107 P.2d 1088. 

: § 1953 

Mo. In suit to determine title to 
Jand, introduction of sheriff's tax deed 
to plaintiff, regular on its face, made 
prima facie showing of title in plain- 
tiff.—Delta Realty Co. vy. Hunter, 152 
S.W.2d 45. 

Mont. The 1939 act to permit real- 
ty to be redeemed from tax sale by 
paying original tax without interest 
and penalties, provided such tax should 
be paid on or before February 1, 
1941, does not ‘impliedly repeal or 
amend the statute dealing with time 

for redemption and increase of time, 
statute dealing with title conveyed by 


_ deed after tax sale and procedure to 
cure defects, and statute dealing with 
_ the effect of a tax deed. Laws 1939, 

Rev.Codes 1935, § 2201, 2215, 


ot Bes ab a 

- -9215.9.—State ex rel. Jensen Livestock 
Co. vy. Hyslop, 107 P.2d 1088. 

Tex.Ciy.App. A tax deed executed in 

1880 was inadmissible as evidence to 

establish transfer of title thereby, since 

recital in such deed that land sold 

had been advertised “in the manner 

and for the time required by law” and 

that sale was ‘‘at public auction at the 

time, place and in the manner required 

by law” then in force, were mere ‘‘con- 

clusions” of tax collector, and not proof 


se a ; i * we i ; 


of the validity of the tax sale 
ma facie evidence of the truth of the 
facts recited 


153. S.W.2d, 225, error, refused. 
W.Va. Where statutory notice of 
application for tax deed was_ inef- 
fective because the notice, which was 
served by publication, was directed 
to deceased former owner of the land 
and was not served on former owner’s 
heirs, tax deed subsequently issued 
was not validated by statute making 
such a deed conclusive, notwithstand- 
ing certain irregularities in the pro- 
ceeding under which the land was 
sold, since insufficient notice was not 
an “irregularity in the proceedings” 
but was a total omission of the “man- 
datory’ step which was prerequisite 
to execution of the tax deed. Code 


1931, 11-10-16(c), 11-10-22.—Gates v. 
Morris, 18 S.H.2d 473. 
§ 1954 

C.C.A.N.M. The provisions in New 


Mexico statute that a tax deed shall be 
prima facie evidence that the land was 
subject to tax for year, or years named 
in such deed and that taxes were not 
paid creates a “rebuttable presump- 


tion.’ Laws N.M., 1921, c. 133, §§ 223, 
455; Comp.St.Supp.N.M., 1938, §§ 141- 
749, 141-755.—Chadwick y. Campbell, 


115 F.2d 401. 


§ 1955 

N.Y.App.Div. The regularity of all 
proceedings leading up to tax sale was 
either conclusively or presumptively es- 
tablished by the presentation of the 
tax deed. Tax Law, §§ 131, 132, 158. 
—Lee vy. Farone, 27 N.Y.S.2d 585, 261 
App.Div. 674. 


§ 1961 

Ariz. While the burden is upon one 
claiming under tax deed to prove that 
all essentials fixed by statute for sale 
of the property were complied with, 
where a different method of establish- 
ing the particular facts involved is not 
required either expressly or impliedly 
by statute, prima facie proof thereof 
may be made by the presumption that 
a public officer has done his duty.— 
Consolidated Motors vy. Skousen, 109 P, 
2a°41, 182 ALR. 1040. 

Iowa. A tax deed, substantially in 
statutory form, properly executed and 
recorded, and reciting that tax sale 
was in substantial conformity with all 
statutory requirements, is conclusive 
evidence that sale was conducted in 
manner directed by law in all respects, 
in absence of proof. or charge of fraud 
in eonnection with sale or that it was 
not bona fide public sale. Code 1939, 
§§ 7285, 7288.—Cakerice v. Reiss, 297 
N.W. 305. 


Okl. Land described in tax deed and 
shown therein to have been sold as one 
parcel for a single consideration is pre- 
sumed to be one separate tract or lot 
and properly subject to listing and val- 
uation as such on the tax rolls, and to 
tax sale for single consideration, and 
hence deed was not void on its face for 
failure to show amount for which each 
lot or part of lot was sold. 68 Okl.St. 
Ann. §§ 181, 294.—Flint v. Board of 
Com’rs of Tulsa County, 112 P.2d 157. 

1963 


Iowa. That tax deeds recited that 
service of notice of expiration of peri- 
od of redemption was made, and that 
affidavits on file in treasurer’s office 
attested it, was presumptive evidence 
that notice of expiration of period of 
redemption was given to former owner 
of property sold for taxes.—Hall v. 
Wallace, 294 N.W. 283. 

§ 1969 

C.C.A.N.M. The provisions in New 
Mexico statute that a tax deed shall be 
prima facie evidence that the land was 
subject to tax for year, or years named 
in such deed and that taxes were not 
paid creates a “rebuttable presump- 
tion.” Laws, N.M., 1921, ¢. 133, §§ 223, 
455;  Comp.St.Supp., N.M., 1938, §§ 
141-749, 141-755.—Chadwick vy, Camp- 
bell, 115 F.2d 401. 

Iowa. In suit to quiet title to lots 
which plaintiff had acquired by tax 
deeds, the deeds were presumptive evi- 
dence of steps necessary to pass title 
fo plaintiff, and were conclusive evi- 
dence as to other facts. Code 1939, §§ 


é $4 ¥ 
nor pri- 
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in the deed. Gimmel’s 
Laws, p. 1099, § 18—Hays v. Dumraese, 


tax sale is incompetent to overthrow 


presumption of regularity raised by 


tax deed, as adjournments pertain to 
time of sale, which is not jurisdic- 
tional matter, and deed is conclusive 
evidence of compliance with Jaw _ in 


such respect. Code 1939, §§ 7259, 
7288.—Cakerice v.' Reiss; 297. N-W. 
305. 


N.M. Where a party claiming ad- 
versely to a tax title failed to establish 
fraud on the part of assessing or sell- 
ing authorities or any other of the de- 
fenses specifically enumerated in cura- 
tive statute, the fact that the property 
had been assessed in the name of “Un- 
known Owners” was not sufficient to 
overcome prima facie evidence afforded 
by tax deed that property therein de- 
scribed had been assessed in the man- 
ner provided by law. Laws 1934, Sp. 
Sess., c. 27, § 24.—Foster vy. Bennett, 
107 P.2d 321, 44 N.M. 618. 

W.Va. Where statutory 
application for tax deed was ineffec- 
tive because the notice which was 
served by publication. was directed to 
deceased former owner of the prop- 
erty, and was not served upon the 
former owner’s heirs, the insufficiency 
of notice was not remedied by statute 
making tax deed “prima facie evi- 
dence” that material facts recited 
therein were true and that estate pur- 
ported to be conveyed thereby vested 
in the grantee, 
case was overcome by facts showing 
that no notice was issued or served 
upon the heirs. Code 1931, 11-10-16 
(ec), 11-10-26.—Gates v. Morris, 13 S. 
H.2d 473. 

§ 1970 : 

Okl. Land described in tax deed and 
shown therein to have been sold as 
one parcel for a single consideration is 
presumed to be one separate tract or lot 
and properly subject to listing and val- 
uation as such on the tax rolls, and to 
tax sale for single consideration, and 
hence deed was not void on its face for, 
failure to show amount for which each 
lot or part of lot was sold. 68 Okl.St. 
Ann, §§ 181, 294.—Flint v. Board of 
Com’rs of Tulsa penetys 112. 2a 7, 

3 ; 


D.C.Mich. Where one claiming under 
mortgage foreclosure sought an adjudi- 
cation not only on perfection of tax 
title through which defendant claimed, 
but also asked that tax title cloud be 
removed, the court would assume juris- 
diction, though an action of ejectment 
was open to plaintiff, since ejectment 
would not remedy the title-—Schram v. 
Safety Iny. Co., 39 F.Supp. 517. 

Ark. <A suit to cancel tax deed and 
quitclaim deed from grantee in tax 
deed was a suit to cancel clouds upon 
title and not in any sense a ‘‘pos- 
sessory action”’.—Union Trust Co. of 
concen N. H., v. Watts, 148 S.W.2d 

Ark. A nonpossessory suit in equity 
to cancel tax sale and donation certifi- 
eate after decree granting relief prayed 
for was entered could not be converted 
into an action in ejectment by motion 
for writ of assistance and still be main- 
tained in equity thereby depriving de- 
fendant of right to have law court as- 
certain value of improvements to which 
defendant might be entitled under stat- 
ute and determine his right to posses- 
sion which might have become such as 
could not be defeated, notwithstanding 
decree canceling certificate. Pope’s Dig. 
$§ 8925, 13884.—Patterson vy. McKay, 
150 S.W.2d 196. 

N.M. The statute providing that 
where the owner of land sold for taxes 
shall resist the validity of such tax 
title, the owner may prove “fraud’’ 
committed by the officer, selling the 
lands or in the purchaser contemplates 
constructive as well as actual fraud. 
Laws 1934, c. 27, § 24.—Kershner v. 
Sganzini, 113 P.2d 576, 45 N.M. 195, 
134 AL.R. 1290. 

Pa.Com.Pl. Where the owner of the 
record title who has paid taxes on land 
sold by the treasurer for delinquent 
taxes and the purchaser at the treas- 


\ 


Iowa. The county treasurer’s” writ- ae Se 
ten memorandum of adjournments of | 


“notice of — 


since the prima facie — 


session and assert 


enan possessi 
posses and legal title, equity 


Te 

has jurisdiction to hear and determine 
_ the controversy and remove a cloud on 
title, as it is not clear who would be the 
“proper plaintiff and proper defendant in 


an action of ejectment, or who would 
invoke the proceeding by rule provided 
by the Act of May 25,'\1893, P.L. 131, 
and that of April 16, 1903, P.l, 212, 12 
P.S. § 1543, and similar legislation.— 


Forsyth v. Crossland, 3 Fay.L.J. 259. ° 


§ 1978 ; 

La.App. Where state had _ received 
and registered deed for city lot ad- 
judicated to state at sale for delinquent 
state and parish. taxes, and more than 
10 years thereafter lot was advertised 
for sale as property of state, pursuant 
to a commission to sheriff from regis- 
ter of state land office, and adjudicated 
to third person, the title of village ac- 
quired by sale for delinquent munici- 
pal taxes for same year as taxes for 
which lot was sold to state constituted 
a cloud. on third persan’s title and 
would be removed 4 
village’s tax deed, because title of vil- 
lage could never emerge from its in- 
choate status subiect to state’s title. 
Act No. 136 of 1898, § 35; Act No. 
237 of 1924.—Jones v. Town of. Pine- 
ville,.200 So. 38. 

§ 1982 

Ga. Where the claim of title of plain- 
tiff in ejectment was by virtue of a 
sheriff's sale of the land for state and 
county taxes at a time when the de- 
fendant was in possession of the land 
with right of redemption under the act 
giving to persons other than the own- 
er the right to redeem land sold at tax 
sale, the defendant could defend his 
possession by attacking as void the 
sheriff’s sale and the deed made in pur- 
suance thereof, on ground that the 
levy of the tax fieri facias was ex- 
cessive. Laws 1898, n. 85.—Crump y. 
McEntire, 10 S.H.2d 186, 190 Ga. 684. 

Miss. An owner of land which is 
sold for taxes under a sale that is 
void may redeem the land from the 
sale, bring an action to cancel the sale, 
or await action by purchaser at sale 
or his vendees and then invoke invalid- 
ity of sale in bar of any title there- 
from.—Lee v. Smith, 198 So. 296. 

N.M. In tax deed holder’s suit to 
quiet title against record owners of 
land where owners in answer alleged 
that they had tendered amounts of tax- 
es to county treasurer but were unable 
to get a statement from him of the 
amounts due, evidence was admissible 
to show tender which, completed by 
payment, would relate back to a time 
antedating the tax sale and forestall the 
right to sell land as against contention 
that evidence impeaching tax sale was 
inadmissible under statute. Laws 1934, 
ce. 27.—Damon v. Carmean, 104 P.2d 
735, 44 N.M. 458. 

N.M. The statute requiring tax as- 
sessors to ascertain names of owners 
of real estate and assess real estate in 
the name of owner thereof is only 
“directory”, and hence in action to 
quiet title to real estate the tax deed on 
which plaintiff relied was not subject 
to attack on ground that the land con- 
veyed therein had been assessed in the 
name of unknown owners, where the 
land was in other respects sufficiently 
described on tax rolls, no objection had 
been made to the form of assessment, 
and the taxes on the land were due 
and unpaid at the time of sale. Laws 
1934, Sp.Sess.. ¢. 27, .22.—F¥oster vy. 
Bennett, 107 P.2d 321, 44 N.M. 618. 

Where party claiming adversely to 
holder of tax title failed to establish 
that land in question was not subject 
to taxation, that taxes for the year for 
which land was sold had been paid 
before sale, that land had been duly re- 
deemed from tax sale, or fraud on part 
of taxing authorities, the defenses to 
actions involving tax titles specifically 
enumerated in curative statute, fact 
that tax sale certificate had not been 
executed within three months after ex- 
piration of term of treasurer who made 
the sale, as directed by statute, was 
not a valid defense to action to quiet 
title in holder of tax deed. Laws 1934 


y cancellation of- 


eee Ter Late 

1.—Foster v. Bennett, 

ANAM NOL Rs hye 'inisirs de fed mal 
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; 
Iowa. The statutes providing that 
no person shall be permitted to ques- 
tion a tax deed without first showing 
that he or person under whom. he 
claims had title at time of sale were 
inapplicable to tax deeds issued for 
nonpayment of general taxes, which 
deeds were acquired under void as- 
signments of tax certificates by board 
of supervisors of drainage district. 
Code 1985, §§ 7289, 7290, 7478, 7589, 
7590-cl, 7590-c2,, 7590-e5, 7714-£2 et 
seq.—Reconstruction Finance Corpora- 
tion v. Deihl, 296 N.W.. 385. 

Owners of lands in drainage district 
were entitled to question: validity of 
tax titles acquired under assignments 
of tax certificates by board of super- 
visors in violation of statutes, not- 
withstanding such owners were not 
owners of particular tracts eovered by 
the deeds. Code 1935, §§ 7478, 7589- 
7590-c1, 7590-c2, 7590-c5, 7714-f2 et 
seq.—Reconstruction Finance Corpora- 
tion y. Deihl, 296 N.W. 385. 

N.M. “Owner” within —statute in- 
validating tax title which owner proves 
has been acquired through fraud com- 
mitted by officer selling the land or 
the purchaser includes a THOR PEAS) 
Laws 1934, Sp.Sess., ¢. 27, § 24,— 
Se v. Hart, 110 P.2d 536, 45 N. 


§ 1984 

Iowa. In action to recover possession 
of real estate on ground that tax deed 
ig void, plaintiff must recover on the 
strength of his own title—Witmer v. 
Peebles, 294 N.W. 563. ‘ : 
_ Where record disclosed that whatever 
interests plaintiff might have acquired 
by quitclaim deed were cut off by tax 
deed validated by legalizing act, plain- 
tiff had no title on which to base ac- 
tion to recover possession of real estate. 
Code 1939, §§ 7288, 7289, 12232.—Wit- 
mer vy. Peebles, 294 N.W. 563. 

§ 1985 

D.C.La. Where owner of property 
sold at tax sale had conveyed property 
to another prior to filing suit to annul 
the tax sale, his interest was insufficient 
to justify maintenance of suit against 
purchaser at tax sale-—Dryden v. Land 
Inv. ‘Co.,'- 39, F.Supp. 927. 
_ Where former owner’s deed convey- 
ing property previously sold at tax 
sale was not of record at time of in- 
stitution of suit by former owner and 
grantee to annul tax sale, grantee 
had no right as against purchaser at 
tax sale sufficient to justify mainte- 
nance of suit against purchaser.—Dry- 
den v. Land Iny. Coe? F.Supp. 927. 


Ark. In action to cancel state’s tax 
deeds, 
plaintiff, title is not required to be de- 
raigned from the government, the state 


or a common sourte.—Wood vy. Loyvett,. 


143 S.W.2d 880. 


Fla. If land was sold under the 


Murphy Act by Trustees of Internal’ 


Improvement Fund without notice of 


sale being sent to last known owner: 


or last known taxpayer, such owner 


would be entitled to have Trustees’ 


deed cancelled as a cloud on title. 
Acts, 1937, c. 18296, 


524, 

Where owner who acquired. land; in 
1934 applied to tax collector to pay, 
all taxes due and was permitted to pay 
1933 and 1934 taxes, without being 
advised of outstanding certificate, is- 
sued in 1933, for 1932 taxes, but was 
not permitted to pay taxes for years 
subsequent to 1934, although proper 


tender was made, and such owner. went 
into possession and retained possession: 


after land was sold under the Murphy 
Act by Trustees of Internal Improve- 
ment Fund, 
to cancellation of Trustees’ deed as a 
cloud on title. 
OE CACES. LOSS iC. 
by.. Acts 1935, .¢ 


16252, 
17400; 


as amended 
Comp.Gen, 


Laws, 1927, §§ 947, 984.-Shuptrine v. 


Holding Corporation, 8 So.2d 


524 


sive, it is: necessary, in order for life — 


for rent, and to quiet title in: 


y § 9.—Shuptrine: 
v. Wohl Holding Corporation, 3 So.2d: 


such owner was entitled: 


Acts 1937, e@: 18296, § 


Ga, Where levy of: a: general tax 


ad Bs tas Poe 
BA aes 


tenant to recover; to prove the value 
of the life estate and that the realty 
is capable of being subdivided into — 
parcels, the sale of one or more of — 
which would satisfy the execution.— — 
Dooley v. Bohannon, 11 S.0,.2d — 
followed in Dooley yv. City of Tocco: 
dd, S.Hi2d (1910.,.9, Ken 

Ga. The fact that a tax: sal 0 
braced the entire fee to land in whi 
defendant in execution had only on 
third undivided interest is not groun 
for setting aside sale at instance of d 
fendant in execution or hig grantee, an 
title of persons owning remaining un- 
divided interests in the land is not. 
fected by such a sale, and such perso 


i) 
Bish 


in execution—Turpin y. Bibb C 
13 S.H.2d 795;. 191 Ga. 671. ty, es 

Iowa, That realty which had be 
dedicated as a street, and acceptance: 
of the dedication made by the general 
public, without formal action of thi : 
municipality, was sold for taxes @ A373 
not prevent owner of lots on street from — 
questioning title of holder of tax deed. 
—Wolfe v. Kemler; 293 N.W. 322. 

Miss. An owner of land which 
sold for taxes under a sale that is void 
may redeem the land from the sale 
bring an action to cancel the sale, or 
await action by purchaser at sale or 
his vendees and then invoke invali 
of sale in bar of any title there 
—Lee. v. Smith, 198 So. 296.5)" 

N.M. Validi tax. title would not be — 
set aside at instance of mortgagee and 
successor mortgagee merely becaus 
the tax title had. been acquired 
an amount which was insignifi 
compared. with. value of. property 
Spudies v. Hart, 110 P.2d 536, 4 

5 2 vies ies 

“Braud” within statute invalidating 
tax title for “fraud” committed by of- 
ficer selling. the land or the purchaser — 
contemplates constructive as well as. 
actual fraud, and does not. necessa 
imply any actual! dishonest: 


pose, or intent to deceive in the of 
ficer selling the land. Laws 1934, Sp. 
Sess.,.¢: 27, § 24:—Scudder v.. Hart, 110 
P.2a'536, 45 N.M. 76. ie 
County treasurer who inform 
mortgagor and! successor mortgagt 


that payment thereupon made by mort- — 
gagor’ as: agent of. mortgagee covered | 
all outstanding taxes was: guilty of 
“constructive. fraud” for which tax 
deed would be set aside at instance 
of mortgagee and successor’ mortgagee, — "2 
notwithstanding: treasurer’s: intervening _ 
notice to mortgagor that the informa- 8 
tion regarding outstanding taxes was: 
erroneous, since the notice to mort- 
gagor was: not effective as notice to 
mortgagee, in. absence of evidence that 


agency relationship continued after | 
payment of taxes. Laws: 1934, Sp. 
Sess.,. c.. 27,. §, 24.—Scudder. v, 3 


27, 
110 P.2d 536, 45 N.M.. 76. 

N.M. Where sale was held i 
cember, 19386, for 1935 delinquent tax 
es but certificate of sale was not issued 
until after expiration of two-year re- 
demption. period. and within time to re- 
deem, taxpayer appeared before county 
treasurer to ascertain what taxes were 
due, the treasurer in certifying amount — 
of taxes, interest and penalties made no 
calculation. of. the statutory two per .— 
cent. cost and taxpayer paid taxes aft- 
er the expiration of the redemption — 
period when. he was for the first time 
advised by the county treasurer that 
there was an outstanding certificate of 
sale, which had been issued after the 
redemption period, in taxpayers’ quiet 
title action. against holders of tax deed 
issued on the tax. sale certificate, the 
taxpayer was entitled to relief. Comp. 
St.Supp.1938, §§ 141-739, 141-741, 141- 
754, 141-761;. Laws 1934, @ 27, §§ 8, 
11, 14, 20, 23, 24, 25.+—Kershner vy. 
Sganzini, 113 B2d 576, 45 N.M. 195, 
134; A.L.R: 1290. 

Okl. if tax. resale is conducted by 
county, and the property is illegally 
sold thereunder for legal: taxes, de- 
linquent taxpayers would have an ade- 
quate: remedy, under: the statute dealing 


§ 1988 
with procedure to cancel tax deeds. 68 
OkLSt.Ann. § 453.—Huddleston vy. 
Vahlberg, 104 P.2d 434. 

Pa.Com.Pl. Plaintiff owned a mort- 
gage on real estate which was sold in 
1930 by the Treasurer of Fayette Coun- 
ty to the Commissioners for unpaid 
taxes for 1929 and prior years, Treas- 
urer’s name was affixed to a deed to 
commissioners by a rubber stamp. The 
deed remained in Treasurer’s office and 

was never acknowledged, delivered or 
recorded. In 1935, after the period of 
redemption had expired, the mortgagor 

- conveyed the land to plaintiff who paid 
to the Treasurer all taxes stated by 
him to be due on the land up to that 
time. - Thereafter Commissioners sold 
all their right, title and interest in the 
land to defendant. Upon learning that 
the taxes had been_ paid by plaintiff 
prior to their sale, Commissioners ten- 
+ dered to defendant the purchase price 
and demanded a re-conveyance, which 
was refused. Plaintiff and Commission- 
ers joined in this bill to remove cloud 
from title and cancel defendant’s deed. 
_ Held, that defendant’s deed should be 
—s eaneellied in order to correct inequi- 
table conditions and prevent injustice. 

; —Forsyth y. Crossland, 3 Fay.L.J. 259. 
_. +Tex.Civ.App. Where tax judgment 
“| was not void on the face of the rec- 
ord, the one seeking to set it aside 
was entitled to have it set aside only 
' after exhibiting a meritorious defense 
| to state’s suit for delinquent state and 
-  eounty taxes, in which the judgment 
was rendered.—Robinson y. State, 143 
-_$§$.W.2d 629, error dismissed, judgment 

correct. j 

ht One seeking to have a tax judgment, 
rendered in state’s suit for state and 
county taxes and to foreclose the tax 
lien, set aside, was in no position to 
ask the court to indulge in the use- 
less circumlocution of setting aside 
_ judgment already rendered in order to 
again render judgment, or else afford 
him an opportunity to pay taxes sued 


i 


ey for and accrued court costs without 


NS 


ee ee ee = 


f 

- judgment correct. 
«In action to set aside a tax judg- 
-' ment rendered in a suit by the state 
to recover delinquent taxes due the 
state and county and to foreclose a tax 
lien, the price of $100 for which the 
realty was sold was properly held: not 
a 80 Bee ever orate as to create a pre- 
sumption of fraud or indifference on 
the part of the officer making the sale, 
though realty was worth approximate- 
ly $800, where realty was incumbered 
with liens for delinquent taxes which 
aggregated $250 and which accrued 
subsequent to the accrual of the taxes 
rs for which the suit by the state was 
___brought.—Robinson v. State, 143 S.W. 
4 2d i 9, error dismissed, Judgment cor- 
a rect. 
# W.Va. Where realty covered by 
deed of trust had been returned de- 
. linquent for nonpayment of taxes and 
sold, failure of school land commis- 
Sioner to make named _ beneficiary 
therein a formal party to a proceeding 
to sell for benefit of school fund could, 
in absence of an appearance by the 
beneficiary, be relied upon in an orig- 
inal suit to set aside such proceedings 
for want of necessary parties, by par- 
ties who have, by virtue of mesne as- 


q signments, assumed position of the 
i beneficiary subsequent to sale and con- 
Bi firmation in the school land suit. Code 


1931, 37-3-10.—McCoach & Co. v. J. P. 
2 Hager & Co., 12 at 529. 


2 

is Ark. In suit to cancel tax deed and 
quiteclaim deed, evidence held to es- 
| tablish that plaintiff was in posses- 
sion of the property under written 
contract with tenant, though defend- 

; ant had made improvements by build- 
ing road to house without plaintiff’s 
consent, as affecting necessity of ten- 
dering purchase price before institut- 

ing suit.—Union Trust Co. of Con- 
cord, N. H., v. Watts, 148 S.W.2d 318. 
Where landowner was in possession 

by tenant when third party acquired 
defective tax title from the state, own- 


\ 
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TAXATION 
er was not required to tender taxes 
before ‘instituting suit to clear cloud 
on its title by canceling tax deed and 
quitclaim deed from grantee in_ tax 
deed.—Union Trust Co. of Concord, N. 
H., v. Watts, 148 S.W.2d 318. 

Ga. In suit to cancel as a_ cloud 
upon title a tax deed and a quitclaim 
deed executed by tax sale purchaser 
to defendant, complainants’ offer to 
pay defendant an amount. of money 
equal to or exceeding amount of tax- 
es, with interest and costs, a formal 
tender being waived, placed complain- 


ants in position to seek affirmative 
relief.—West v. Haas, 13 .8.H.2d 376, 
191 Ga. 569. 

Ind.App. The rule requiring tender 


as a prerequisite to attacking a title 
under tax deed does not apply to one 
who was not originally eligible to ac- 
quire such title-—Kelley, Glover & Vale 
Realty Co. v. Bruck, 33 N.B.2d 777, re- 
hearing denied 35 N.H.2d 120. 

Iowa. Where county auditor, in 
making up tax lists, failed to apply 
tax rate to each separate valuation of 
two separate tracts of realty, but in- 
stead applied rate to aggregate valua- 
tion of separate tracts, defect was a 
mere “irregularity” and equity would 
not remove assessment and tax sale 
based thereon as a cloud upon taxpay- 
er’s title, without taxpayer offering to 
pay taxes in any amount. Code 1931, 
§§ 6956, 7106, 7107, 7159, and § 7109, 
as amended by Acts 45th Gen.Assem. 
c. 121, § 75.—Read v. Schulmeister, 
295 N.W. 169. 

Iowa. The statute requiring pay- 
ment of taxes as a prerequisite to an 
attack upon a tax title does not apply 
where the tax deed is void. Code 1939, 
§ 7290.—Thompson v. Chambers, 296 
N.W. 380. 

Where property on which taxes had 
been suspended because Owner was 
receiving old age assistance was sold 
at tax sale due to oversight, the own- 
er in attacking the tax deed was not 
required to pay or tender amount of 
taxes which were paid by the tax pur- 
chaser. Code 1939, §§ 6950.1, 7244, 
7290.—Thompson y. Chambers, 296 N. 
W. 380. 

La. In suit to set aside a tax sale, 
tender in advance of the filing of suit 
is not necessary, and failure to tender 
does not shift costs. Const.1921, art. 
10, § 11 as amended, see Act No. 147 of 
1932.—Gottlieb v. Babin, 2 So.2d 218, 


197 La. 802; Le Blane v. Babin, 2 So. 
2a\'225; 197 Ba. 825; 
§ 2005 

Iowa. In original owner’s action to 


recover possession of real estate on 
ground that tax deed was void, failure 
to comply with statute providing that 
no person shall be permitted to ques- 
tion title acquired by treasurer’s deed 
without first showing that all taxes 
due had been paid could not be jus- 
tified on ground that action being one 
at law for possession of property, no 
tender of taxes was necessary. Code 


1939, §§ 7290, 11115.—Witmer  v. 
Peebles, 294 N.W. 563. 
§ 2016 


D.C.Mich. Where no proper notice of 
reconveyance had been served by holder 
of tax title as required by statute, hold- 
er acquired no right to the property, 
and one claiming under mortgage fore- 
closure was not estopped from ques- 
tioning the tax title by delay of 10 
years nor was he guilty of ‘laches’, 
since there is no “estoppel” where title 
to land is concerned.—Schram y. Safety 
Inv. Co., 39 F.Supp. 517. 

Ga. The act of one of complaincnty 
in having a tax official remit a penalty 
on his promise to pay the balance did 
not “estop” complainant from there- 
after seeking a decree declaring void 
the levy and tax sale afterwards made. 
proeeed v. Haas, 13 S.H.2d 376, 191 Ga. 


La. Where plaintiffs had become the 
record owners of property of their de- 
ceased brother, but the land was as- 
sessed to the heirs of the deceased 
brother and not to the record owners, 
even if they paid taxes without com- 
plaint during several years in which 
land was assessed in such manner, they 
were not “estopped” from attacking 


validity of tax sale, where notice of 


Kees qs x" 10 at gy 
delinquency -was made out and mailed 
to the heirs of ae deceased brother. 
Act No. 170 of 1898, § 50; § 51, as 
amended, Act No. 194 of 1932.—Gottlieb 
vy. Babin, 2 So.2d °218, 197 La. 8027 _ 

The doctrine of equitable “estoppel” 
eannot be successfully pleaded against 
assessments, or notices of delinquencies 
that are illegal, null and void. Act No. 
170 of 1898, § 50; § 51, as amended, 
Act No. 194 of 1932.—Gottlieb v. Babin, 
2 So.2d 218, 197 La. 802. 

La. A purchaser at a tax sale for 
delinquent taxes is debarred from in- 
voking the equitable doctrine of “estop- 
pel” against illegal assessments, and 
against failure to give proper notice of 
delinquency of tax debtor. Act No 
170 of 1898, § 50; § 51, as amended.— 
Le Blane v. Babin, 2 \ So.2d 225, 197 
La. 825. 

La.App. Where tax sale of land aft- 
er death of record owner was. fatally 
defective because of failure of tax col- 
lector to give proper notice of delin- 
quency to record owner’s surviving. 


“husband and children who became new 


owners, action of new owners in fail- 
ing to have property assessed to them 
and to bring suit to annul tax sale, and 
in permitting tax adjudicatee and its 
purchaser to have assessment made in 
their names and to pay taxes as: they 
became due, did not work an “estoppel” 
against new owners, where the tax 
adjudicatee and its purchaser could not 
have been misled because new owners 
retained possession of the land at all 
times after death of record owner.— 
Fountain y. Kirby Lumber Corpora- 
tion, 199 So. 603. 

Mo. A grantor who conveyed land to 
another without consideration to evade 
taxes, taking return deed which was 
withheld from record for ‘several years, 
was not “estopped” to claim title as 
against purchaser at tax sale, where 
such purchaser did not know of gran- 
tor’s improper conduct, grantor had no 
knowledge or information of proceed- 
ings for tax sale prior to sale, and 
service on grantee, who held record 
title, wags invalid.—Delta Realty Co. 
v. Hunter, 152 S.W.2d 45. 

The claimant of surplus money in 
hands of sheriff after tax sale did not, 
by asserting such claim, “ratify” sale 
so as to be “estopped” to claim title 
as against purchaser at sale, where 
claimant did not know that service on 
his predecessor in title in proceedings 
for tax sale was invalid.—Delta Realty 
Co. v. Hunter, 152 S.W.2d 45. 

N.M. An “estoppel” though effective 
as to mortgagor would not preclude 
mortgagee and successor mortgagee 
from seeking to set aside tax deed 
for negligence, mistake, Wrong, or fault 
of county tredsurer in statement re- 
garding outstanding taxes, since such 
negligence, - mistake, wrong, or fault 
was continuing as to them until treas- 
urer gave them notice of prior mis- 
take and made demand ‘upon them for 
payment of such taxes. -Laws 1934, 
Sp.Sess., c. 2%, § 24-—Scudder v. Hart, 
110 P.2d 536, 45 N.M. 76. 


§ 2018 

C.C.A.Fla. The law ‘as it stood in 
year during which tax deed sought to 
be invalidated was made, rather than 
law existing when mortgage on land 
conveyed was given in ‘previous year, 
fixes terms on which deed may be in- 
validated in suit to foreclose mortgage. 
Comp.Gen.Laws Fla.1927, ‘§ 1026.—Hol- 
liday v. Wade, 117 F.2d 154, vacating 
Holliday y. Mangels, 33 -W:Supp. 471. 
_Ala. Where provision that statute of 
limitations of three years should not 
apply to void tax sales was in effect at 
time invalid tax sale was bad but was 
omitted from subsequently ‘enacted stat- 
ute governing ‘tax sales, and actual, 
open and notorious adverse possession 
by defendant and his Predecessor in 
title claiming under ‘tax deed was clear- 
ly shown for more,thaun three years 
before bringing of ‘ejectment action, the 
three-year statute of limitations was 
applicable to the action. ‘Gen.Acts 1935, 
p. 366, § 260; Code 1923, ‘§ 3107.— 
Morris, v. Mouchette, 199 So. 516, 240 
Ala. 349. 

Or. In suit to quiet ‘title ‘to! tract of 


‘land, plaintiffs failed to sustain burden 
of establishing their allegation of own- 


ership, where original tax deed by vir- 
tue of which plaintiff claimed title 
failed to include tract in its description 
and the two deeds purporting to cor- 
rect description so as to include the 
tract were ineffective to do so, because 
of changing description of the property 
in the record made in the foreclosure 
proceedings, and plaintiffs could not 


_establish their allegation of ownership 


by urging that defendants were barred 
from attacking deeds purporting to 
correct the description by the statute 
of limitations. Code 1930, § 69-845, as 
amended by Laws 1937, ¢c. 470; Laws 
LOSS Cs 205 =enne vy. Christensen, 
109 P.2d 585. 

The statute requiring every ac- 
tion to determine the validity of a sale 
of lands for taxes, to quiet title against 
such sale or to remove cloud thereof, 
or to recover possession of lands sold to 
be commenced within three years from 
date of sale for taxes is a statute of 
limitation only and is not a statute of 
prescription. Code 1930, § 69-845.— 
National Surety Corporation v. Smith, 
114 P.2d 118. 


§ 2024 

Miss. The first section of statute 
limiting right of an owner to recov- 
er land sold to the state for delinquent 
taxes thereon prior to enactment of 
statute to two vears from day of sale 
limits only the time in which the own- 
er can plead any defect in sale referred 
to in statute against the state or its 
patentees. Laws 1934, c. 196, 1.— 
Lee y. Smith, 198 So. 296. 


§ 2028 

©.C.A.Nev. Nevada statute of limita- 
tions on actions for recovery of land 
sold for taxes was applicable to suits 
in equity as well as actions at law, 
since in Nevada there is but one form 
of civil action. Comp.Laws Nev. §§ 
6449, 8500.—Haskins v. Roseberry, 119 
F.2d 803, affirming 29 F.Supp. 724. 

A suit commenced May 17, :1937, for 
decree declaring plaintiff owner as re- 
ceiver of property which had been sold 
for taxes on July 17, 1922, and for 
which deed was made by proper offi- 
Cials on July 9, 1923, was barred by Ne- 
vada three-year statute of limitations. 
Comp.Laws Nev. § 6449.—Haskins v. 
Roseberry, 119 F.2d 803, affirming 29 
F.Supp. 724. 

D.C.Mich. Where no proper notice 
of reconveyance had been served by 
holder of tax title as required by stat- 
ute, holder acquired no right to the 
property, and one claiming under mort- 
gage foreclosure was not estopped from 
questioning the tax title by delay of 
10 years nor was he guilty of “laches”, 
since there is no “estoppel” where title 
to land is concerned.—Schram v. Safety 
Iny. Co., 39 F.Supp. 517. 

Ark. Where former owner of land 
sold to state for taxes failed to chal- 
Jenge validity of sale within twelve 
months after entry of decree confirming 
sale, as required by statute authorizing 
the filing of a suit to confirm title in 
the state whenever any realty has been 
sold to the state for the nonpayment 
of taxes, the former owner’s claim to 
Jand based on defects in sale not re- 
lated to the power to sell were barred. 
Acts 1935, Act 119, § 9—Faulkner y. 
Binns, 151 S.W.2d 101. 

La. In suit to have erased from the 
records a tax sale and deed more than 
ten years after tax deed was recorded, 
on ground that description of realty 
assessed and sold at. tax sale was too 
indefinite to identify any realty and 
for that reason there was no _ sale, 
trial judge properly sustained defend- 
ant’s pleas of three-year and five-year 
peremption, where realty was assessed 
in plaintiff's name, description of as- 
sessment roll and tax deed was such 
as to enable defendant to identify the 
realty and, enable the parish surveyor 
to find it on the ground, and there 
was evidence that plaintiff owned no 
other property in the vicinity.—Jack- 
son y. Irion, 200 So. 18, 196 La. 728. 

La. Where sheriff’s adjudication of 
property to the state for unpaid taxes 
was void, invalidity of state’s transfer 
of the property to levee board was 
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not cured by the 6 year prescriptive 
period, as against persons holding un- 
der valid patents from the state. Act 
No. 97 of 1890, § 11; Act No. 62 of 
1912.—Chapman-Storm Lumber Co. v. 
Board of Com’rs for Atchafalaya Basin 
Levee Dist., 200 So. 455, 196 La. 1039. 

La. Where one year prior to alleged 
tax sale, constitution was amended so 
as to permit a suit to annul a tax sale 
to be filed within five years after a tax 
sale, exception of no cause of action, 
in suit to annul tax sale on theory that 
taxpayer had only three years in which 
to file suit, was properly overruled. 
Const.1921, art. 10, § 11 as amended, 
see Act No. 147 of 1932.—Gottlieb v. 
Babin, 2 So.2d 218, 197 La. 802. 

La.App. In suit against tax adjudi- 
catee and its purchaser to set aside a 
tax sale purportedly made under. state 
laws, prescription of two years based 
on theory that bankruptcy sale of tax 
adjudicatee’s title was prescribed by 
two years under which federal bank- 
ruptey law could not be invoked.— 
Fountain v. Kirby Lumber Corporation, 
199 So. 603. 

Miss. The third section of the stat- 
ute ret ted right of owner to recover 
land sold to the state for delinquent 
taxes thereon prior to enactment of 
statute to two years rom day of sale 
is more than a mere statute limiting 
time within which to bring an action 
to cancel title of the state. to land 
sold to the state for taxes, since, on 
expiration of time limit in first section 
of statute, it extinguishes all the right 
in and to such land of any person. 
Laws 1934, ¢ 196, §§ 1, 3.—Lee v. 
Smith, 198 So. 296. 

Okl. Where county treasurer offer- 
ing land for sale for taxes on third 
Monday in April, 1936, received no suf- 
ficient bid, and bid in tract in name of 
county, the county treasurer was with- 
out power or authority to issue resale 
tax deed to a third party on May 2, 
1936, and therefore the one-year stat- 
ute of limitations on suit. to cancel 
resale tax deed was inapplicable. 68 
Ok1.St.Ann, § 455.—McDonald Vv. 
Hodge, 108 P.2d 538. 

Wash. Where ultimate object of ac- 
tion was to recover lands sold for de- 
linguent taxes, and impressment of a 
trust upon the land and other relief 
were merely incidental objects, and 
plaintiffs prayed that tax deeds be de- 
ereed null and void, the action was one 
within the three-year statute of limi- 
tations applicable to actions to set 
aside or cancel tax deeds or to recover 
Jand sold for delinquent taxes. Rem. 
Rev.Stat. § 162.—Hagles v. General Hlec- 
tric Co., 104 P.2d 912. 

Action in 1938 by shareholders as 
eestuis que trust against trustees of 
dissolved corporation and party in pos- 
session of lands sold for delinquent 
taxes in 1923 and 1924, to cancel tax 
deeds, was barred by three-year statute 
of limitations notwithstanding share- 
holders did not learn of facts until 
1938, on theory that cestuis sued as 
representative of the trustees and that 
since the trustees’ legal right was bar- 
red the equitable right of the cestuis 
was also barred. Rem.Rev.Stat. §§ 162, 
3846—Hagles v. General Electric Co., 
L044 Pd 9125 

New York corporation in possession 
of property in Washington under tax 
deed could set up three-year statute 
of limitations as bar to action to cancel 
the tax deeds, since such statute is 
independent of general statute of lim- 
itations and so is not subject to gen- 
eral provisions relating to causes of 
action accruing against nonresidents. 
Rem.Rey.Stat. §§ 162, 168—Hagles v. 
General Hlectrie Co., 104 P.2d 912. 

§ 2030 

Ala. Where owner of land sold for 
taxes remained in possession thereof 
and claimed title thereto exclusively and 
adversely to purchaser’s rights until 
claimant’s death over three years after 
purchaser became entitled to demand 
deed, claim was not barred by laches 


or limitations and vested at claimant’s © 


death in hig heirs, so that their suit to 
have gale declared fraudulent and sell 
land kor division among them is not 
barred by “laches” or limitations, 


aaa Lumber Corporation, 199 
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Code 1923, § 3107. Johnson y. Steph- 
ens, 199 So. 828, 240 Ala. 419. 

La. The prescription of three years 
against action to annul tax sale does — 
not_run in favor of the tax purchaser 
as long as the tax debtor remains in — 
physical possession of the property. — 
Const:1921, art: (10; \§ )1-“"Skannalsyve 
Hespeth, 198 So. 661, 196 La. 87. ae 

Evidence held to establish that pur- 
chaser at tax sale took actual physical 
possession immediately after the pur- — 
chase, thus causing prescription of — 
three years to run against action to 
annul the tax sale. Const.1921, art. 10, 
§ 1d.—Skannal v. Hespeth, 198 So. 661. 
196 La. 87. PEALE 

La. Where property is adjudicated 
to the state for unpaid taxes and it is 
then transferred by the state to a 
levee district, the levee district is not 
vested with a fictitious physical pos- Me: 
session which will entitle it to pre- oy 
vail under a plea of prescription of 10 — 
years acquirendi causa though the “Ad 


ij 


statute under which the Jevee board is ~ 
created and the property transferred 
to it provides that when the convey-, 
ances are recorded the title to the ~~ 


a 


Jand with possession thereof shall vest 
absolutely in the board, since the pos- 
session forming basis of ‘the prescrip- 
tion of 10 years must in its commence- — 
ment at least have been actual and ~ 
corporeal. Act No. 97 of 1890; Rev. ~— 
Civ.Code, arts. 3478, 3487—Chapman- 
Storm Lumber Co. y. Board of Com’rs | 
for Atchafalaya Basin Levee Dist., 200 — 
So. 455,.196 La. 1039. A ie 
La.App. Ordinarily, a proceeding to — 

set aside a sale of property for taxes, 
based on ground that no notice of de- 
linqueney had been given, must be in- | 
stituted within five years from the date 
of the recordation of the tax deed, but 
prescription can be suspended during 
the time the owner remained in actual 
possession of the property. Const.1921, / 
art. 10, 11, as amended.—Fountain ~ 
cagetee Lumber Corporation, 199 So. — 


Where it appeared that record own- 
er of land who died in February, 1931, 
was survived by husband and eight — 
children, that for year 1932 land was 
assessed in record owner’s individual ~ 
name, that notice of tax delinquency 
was returned to tax collector unclaimed, 
that tax collector made no further ef- ; 
fort to serve notice but sold property 
on November 4, 1933, that after owner's 
death husband or one or another of 
children lived on land or had it occu- 
pied by a tenant, continuously from 
date of tax sale to time of institution — 
of suit in August, 1939, to annul the ; 
tax sale, the tax debtors’ possession of 
the land interrupted the prescription in 
favor of the tax purchaser. Const.1921, 
art. 10,:§ 11, as mere M 

0. 


La.,App. One claiming title to lots 
through corporation, to which tax debt- 
or transferred his interest therein aft- | 
er tax sale thereof to another, had no ‘ 
right to bring action over three years 
after recordation of tax deed to annul) 
such sale, in absence of proof that taxes. 
for which property was sold were paid 
before sale or that sale resulted from 
incorrect or dual assessment. Const. 
on art. 233.—Andry v. Pfaff, 3 So.2d 


N.Y.App.Div. Under statute provid- 
ing that, after two years from date of 
record of tax conveyance, presumption 
of regularity as to all prior proceed- 
ings becomes conclusive, limitation ap- 
plies even if there is negligence on the 
part of taxing or administrative au- 
thority in failing to state correctly the 
amount of taxes due. Tax Law, §§ 131, 
132.—Callahan vy. Underwood, 21 N.Y.S. 
2d 253, 260 App.Div. 352. 

Under statute providing that after 
two years from date of record of tax 
conveyance presumption of regularity 
as to all prior proceedings becomes con- 
clusive, owners of realty sold on tax 
sale could not, more than two years 
after ‘sale, challenge validity of re- 
demption notice on the ground that it 
was signed by special tax attorney and 
did not comply with the provisions of 
the statute relating to notice to redeem, 


§ 2033 

and hence grantee of county received 
good title. Tax Law, 131, 132.— 
Callahan v. Underwood, 21 N.Y.S.2d 


253, 260 App.Div. 352. 


La, A tax sale which describes no 
property, or which contains a descrip- 
tion so uncertain that the property 
intended to be sold cannot be identi- 
fied, is no sale at all, and the peremp- 
- tive periods specified in the Constitu- 
Re tion do not apply. Const. art. 10, 
«41, as amended.—Jackson v. Irion, 200 
4 BaSo.s1 85196) La: 728. 


-Okl. The one-year limitation on suit 
to cancel a_ tax deed does not apply 
where tax deed relied on is void. 68 
— OK1.St.Ann. § 455.—McDonald_ iv. 
Hodge, 108 P.2d 538. Z 
+The statute of limitations with refer- 
ence to resale tax deeds relates to re- 
gale deeds issued by one with author- 

’ ity to sell the land at resale and issue 
deed, and does not relate to resale 
‘deeds issued by one who did not have 
authority to sell land_at resale and to 
issue deed. 68 OkI.St.Ann. 
McDonald vy. Hodge, 108 P.2d 538. 
‘Wash. A void tax deed may consti- 
tute a sufficient basis for the running 
of the statute of limitations against an 
action to set aside or cancel the deed. 
- Rem.Rey.Stat. § 162.—Eagles v. General 
Electric Co., 104 P.2d 912. 


bic § 2036 y 
—- La. Defects in tax sale, that it was 
allegedly made under illegal assessment 
and without giving notice of tax delin- 
quency, were not radical in nature and 
; ‘were cured by prescription of three 
/eyvears. 'Const.1921, art.- 10,)'§ °11:— 
Skannal vy. Hespeth, 198 So. 661, 196 
La. 87. 
La. A tax sale made under an as- 
the property intended to be assessed 
igs so defective that resort must be 
had to evidence outside of the assess- 
ment roll in order to identify the prop- 
erty is protected by the limitation of 
three years if the assessment was made 
ae ia the name of the true owner, or 

owner of record, of the property in- 

tended to be assessed, and if the iden- 
tity of the property intended to be 
; assessed is established unmistakably 
by such outside evidence.—Jackson v. 
- Trion, 200 So. 18, 196 La. 728. 


a ' La. <A tax sale of property on which 
the taxes had already been paid is a 

' nullity, not curable by the prescrip- 
tive period provided by the constitu- 
tion. Const.1921, art. 10, § 11.—Chap- 
-man-Storm Lumber Co. v. Board of 
Com’rs for Atchafalaya Basin Levee 
a Dist., 200 So. 455, 196 La. 1039. 


~The fact that portion of owner’s 
-—s«property was erroneously described on 
assessment roll will not preclude set- 
ting aside tax sale if owner can 
‘show that he had, prior to adjudica- 
tion, paid taxes on all property he 
owned for the year for which portion 
was sold. Const.1921, art. 10,-§ 11 
Chapman-Storm Lumber Co. v. Board 

of Com’rs for Atchafalaya Basin Levee 

Dist., 200 So. 455, 196 La. 1039. 


§ 2043 

Iowa. The statute providing that be- 
fore a tax deed may be attacked, it 
must be shown that claimants were 
owners of realty at time of sale did 
not apply to suit to establish lien on 
realty against title acquired by bank 
which purchased land from grantee in 
os tax deed after bank released its junior 
_ -+~mortgage, since bank did not receive 
aaah and did not hold a valid tax title, and 
all bank effected was a redemption 
from the tax sale. Code 1939, § 7290. 
—Koch y. Kiron State Bank of Kiron, 

297 N.W. 450. 

In suit to establish liens on realty 
against title acquired by bank which 
purchased land from grantee in tax 
deed after bank released its junior 
mortgage, statute providing that, before 
a tax deed may be attacked, it must be 
shown that claimants were owners of 


realty at time of sale, did not apply: 


if grantee in tax deed participated in 
wrongful arrangement to destroy plain- 
tiffs’ liens, thus rendering the tax deed 
void. Code 1939, § 7290.—Koch jy. 


sessment in which the description of: 
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Kiron State Bank of Kiron, 297 N.W. 


50. ' 
The statute providing that, before a 


tax deed may be attacked, it must be 


shown that claimants were owners of 
realty at time of sale, did not apply to 
suit to establish liens on realty against 
title acquired by bank which pur- 
chased land from grantee in tax deed 
after bank released its junior mort- 
gage, even if tax deed was valid, since 
suit did not attack the deed as such, 
but attacked capacity and qualification 
of bank to receive a valid tax title un- 
der it. Code 1939, § 7290.—Koch v. 
rede. State Bank of Kiron, 297 N.W. 


Mo. One not having acquired title 
to notes secured by trust deeds on 
land sold for taxes was not a “nec- 
essary party’ to tax suit.—Bullock v. 

B. Gee Land Co., 148 S.W.2d 565. 
§ 2046 ~- 


Miss. In suit to confirm a tax title, 
regardless of description used by com- 
plainant in bill, his rights must be re- 
ferred to description in’ tax deed and 
assessment and eannot be furnished 
by the pleading.—Seward v. Carter, 
200 So. 248. 3 

A bill to confirm a tax title was de- 
murrable where description used in 
assessment made the tax deed void for 
uncertainty or if made certain, it, re- 
ferred to lot which was. not that 
to which title was sought to be con- 
firmed.—Seward v. por ae 200 So. 248. 
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Ala. Where complaint alleged that 
complainant was in peaceable posses- 
sion of deseribed premises which were 
purchased by tax purchaser who refus- 
ed to accept payment of sum paid by 
him to state which sum complainant 
was ready, able and willing to pay and 
averring that. tax purchaser claimed 
some interest in or incumbrance on 
land and calling upon him to set forth 
and specify his title and how and by 
what instrument it was created, and 
alleging that purpose of bill was to re- 
move cloud from title and to ascertain 
amount required to reimburse tax pur- 
chaser for sum paid to state, complaint 
was not demurrable on ground that 
complainant had an adequate remedy at 
law, and that it did not appear that tax 
purchaser’s title was superior to that 
of the complainant. Code 1923, § 3108; 
Gen.Acts 1935, p. 366, §§ 261, 262.— 
Schwartz v. McGovern, 198 So. 614. 

Ark. Where a tax sale is void for 
lack of power to sell, owner suing pur- 
chaser from state on ground tax sale 
was: void is not required to make affi- 
davit showing tender for taxes and im- 
provements; but where tax sale is 
voidable for mere irregularities of the 
officers conducting the sale, the rule is 
otherwise. Pope’s Dig. §§ 4663, 4664.— 
Smart v. Alexander, 144 S.W.2d 25. 

Where it was alleged that tax sale 
was void for lack of power to sell be- 
cause tax levied for county purposes 
was in excess of constitutional limits, 
owner suing purchaser from state on 
ground that tax sale was void was not 
required to make affidavit showing ten- 
der for taxes and improvements. Pope’s 
Dig. §§ 4663, 4664.—Smart vy. Alexan- 
der, 144 S.W.2d 25. 


In action to have declared void a tax 
forfeiture and sale to state of lands 
and to cancel a donation certificate and 
donation deed from state to purchaser, 
complaint which alleged that plaintiff 
was owner of lands and that purchaser 
was plaintiff’s tenant at time she do- 
nated lands was a sufficient allegation 
of ownership, as against demurrer. 
Pope’s Dig. §§ 4663, 4664.—Smart vy. 
Alexander, 144 S.W.2d 25, 


Colo. An action, wherein complaint 
alleged that plaintiff was fee owner 
of a mining claim to which defend- 
ants claimed an interest through void 
tax deeds and asked that clouds there- 
by created on plaintiff's title be re- 
moved, was an “equitable action to 
remove a cloud’, and no allegation of 
possession was necessary.—Miller  y. 
Stoner, 111 P.2d 903. 

A complaint, alleging that plaintiff 
was fee owner of a mining claim to 
which defendants claimed an interest 


through tax deeds, “were 4 
tached to complaint, and asking that — 


clouds thereby created on plaintiff's | 


title be removed, stated a good cause 
of action to remove a cloud where 
deeds were prima facie invalid, and 
defendants could not convert the ac- 
tion into a suit to quiet title—Miller 
v. Stoner, 111 P.2d 903. i 

Ga. In suit to eancel as a cloud up- 
on complainants’ title a tax deed and 
a quitclaim deed executed by tax sale 
purchaser, petition alleging that com- 
plainants took possession of the prop- 
erty and are now in possession did 
not run counter to rule that a plaintiff 
seeking removal of cloud on his title 
must allege and’ prove possession in 
himself—West v. Haas, 13 S.H.2d 376. 
191 Ga, 569. : 

Miss. In suit to cancel claims in 
favor of assignee of tax purchaser, bill 
of complaint should have alleged that 
title had passed out of United States 
government, giving the date which 
could have been obtained from the de- 
partment of government dealing with 
public lands. Code 1930, § 3265.—John- 
son v. Langston, 198 So. 321. 

Neb. In suit to cancel tax deed, 
amended petition was not fatally de- 
fective because of failure to show that 
plaintiff paid taxes subsequently  as- 
sessed against property conveyed, as 
showing by plaintiff that taxes due 
were paid before entry of decree can- 


celling deed was sufficient. Comp.St. 
1929, § 77-2029.—Macumber v. Gillett, 
294 N.W. 854. \ 


; § 2048 
Ark. Where city council under au- 
thority of constitutional amendment 
levied a two-mill tax for debt retire- 
ment, in addition to the regular five- 
mill tax, and lot was sold to the state 
for nonpayment of the two-mill tax, 
and thereafter the sale was confirmed, 
answer, in ejectment suit by purchaser 
from state against landowner, alleging 
that confirmation decree was ineffective 
to cure tax sale, and that there was no 
authority to levy the two-mill tax for 
the debt retirement, for the reason that 
requirements of enabling act had not 
been complied with, constituted a ‘‘col- 
lateral attack’ which could not be 
made on the confirmation decree. Const. 
Amend. No, 10; Acts 1935, Act 119; 
Acts 1925, Act 210.—Ingram vy. Black- 

mon, 152 S.W.2d 315. 

§ 2049 
Iowa. In action at law to recover 
possession of real estate on ground that: 
tax deed was void, defendant was not 
required to formally plead curative act 
legalizing tax sale. Code 1939, § 
10398.2.—Witmer v. Peebles, 294 N.W. 


563. 
§ 2052 

Ariz. Where it was the custom of 
treasurer’s office to mail original of tax 
sale notice to reputed owner of. af- 
fected realty as required by. statute, 
and retain copy thereof in files, and 
the copy of such notice with respect to 
certain realty but not the original 
thereof was found in treasurer’s files, 
in the absence of evidence to contrary, 
it would be presumed that the notice 
of tax sale had been mailed in com- 
pliance with statute so as to sustain 
validity of county’s sale of realty to 
state for delinquent taxes. Laws 1931, 
Or L038; 18.—Consolidated Motors v. 
Skousen, 109 P.2d 41, 182 A.LLR. 1040. 

Arizona has by statute relaxed tht 
strict requirements of the common law 
in regard to proof of the validity of 
tax sales, thereby constituting merely 
“directory” many statutory provisions 
with regard thereto previously con- 
sidered to be jurisdictional.—Consoli- 
dated Motors v. Skousen, 109 P.2d 41, 
132 A.L.R. 1040. ‘ 

In determining the validity of a tax 
sale, the general rule of evidence that 
a public officer is presumed to do his 
duty is applicable to establish regu- 
larity of proceedings in connection 
with sale.—Consolidated Motors y. 
Skousen, 109 P.2d 41, 182 A.L.R. 1040. 
_In determining the validity of a tax 
title, in the absence of some evidence 
to the contrary, it would be presumed 
that notice of tax sale was mailed by 
treasurer to reputed owner of the 


“i 


Consolidated Motors v. Skousen, 109 Pp. 


statu 


2d 41, 132 A.L.R. 1040. 
‘ j § 2053 
La. Where sheriff makes up and files 
in office of clerk of court proces verbal 
of tax delinquents, the presumption 
arises that notices of delinquencies 
were served as therein stated and the 
burden rests on the taxpayer to show 
that no notice was given, but where no 
such proces verbal is filed, the pre- 
sumption as to the regularity of tax 
deed is rebutted and it devolves on tax- 
payer to prove that all requirements for 
valid tax sale, including notice of de- 
linquency were complied with. Act No, 
170 of 1898, § 50; § 51, as amended, 
Act No. 194 of 1932.—Gottlieb v. Babin, 
2 So.2d 218, 197 La. 802. 

La.App. It is the policy of the law 
to bolster the prima facie evidence of 
validity which the Constitution de- 
clares shouldbe accorded to tax sales. 


Const.1921, art. 10, 11.—Gilmer y. 
Stinson, 197 So. 299. 
. § 2054 d 
€.C.A.Ky. In suit involving title to 


land claimed under an auditor’s deed, 
defendant had burden of showing that 
there was some fatal irregularity in 
proceedings on which auditor’s deed 
was based and court was required to 
determine whether burden had _ been 
sustained. Ky.St. §§ 4030, 4154.— 
Southern Holdings & Securities Cor- 
poration v. Kentucky River Coal Cor- 
poration, 112 F.2d -1008,' affirming 
Southern Holding & Securities Corpora- 
tion v. Kentucky River Coal Corpora- 
tion, 21 F.Supp. 757. 

Iowa. In suit against former owner 
to quiet title to lots which plaintiff ac- 
quired by tax deeds, to defeat plain- 
tiffs tax title, former owner was 
bound to meet requirements of statute 
concerning facts which must be proved 
to defeat title acquired under a tax 
deed. Code 1939, § 7289.—Hall v. 
Wallace, 294 N.W. 283. 

Miss. In suit to confirm title, if 
tax deed is capable of being made cer- 
tain by parol proof, tax purchaser must 
furnish such proof, so that court can 
see for a certainty what lands were 
embraced in those imperfect or void de- 
scriptions.—Johnson v. Langston, 198 
So. 321. 

S.C. In action to recover possession 
of realty and cancel tax deed, plain- 
tiffs had burden of proving that one or 
more of the essential requirements of 
tax sale had not been complied with. 
Code 1932, § 2859.—Osborne v. Vallen- 
tine, 12 S.H.2d 856, 196 S.C. 90. 

W.Va. In suit for cancellation of 
tax deed, tax deed grantee had burden 
of proving validity of statutory notice 
of application for tax deed. Code 


-1931, 11-10-16(c).—Gates v. Morris, 13 


S.H.2d 473. 


§ 2055 

“Mo. In suit to quiet title, a claim 
by one defendant that he owned land 
in fee simple would have been incon- 
sistent with the claims set up in his 
answer that he had a right to redeem 
land from tax sales under a deed of 
trust, and hence an unrecorded. deed 
to that. defendant was not admissible 
in evidence.—Bullock v. Gee 
Land Co., 148 S.W.2d 565. 

N.M. In action to quiet title to real 
estate in holder of tax title, exclusion 
of evidence as to payment by adverse 
claimant of taxes on a certain lot de- 
scribed along with other lands in tax 
deed, as bearing on the validity of tax 
deed as to other lands therein describ- 
ed, where such lot was not included in 
the assessment or tax -sale. certificate, 
was not error, since tax sale certificate 
vested in purchaser, subject to redemp- 
tion the right to a complete title to 
the property described in the certifi- 
cate. Laws 1934, Sp.Sess., ce. 27, § 9— 
BA v. Bennett, 107 P.2d 321, 44 N. 


§ 2056 
Ark. In suit to determine title to 
land which had been sold under a void 
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tax sale é 
to deraign title through defendant’s do- 
nation, evidence justified decree for de- 
fendant on ground that defendant was 
in possession of land and that defend- 
ant had retained open, adverse, con- 
tinual, and physical possession of part 
of the land for more than two years 
prior to commencement of action under 
a donation certificate regular on its 
face. Pope’s Dig. §§ 8662, 8925.—With- 
erspoon v. Johnson, 144 S.W.2d 39. 

Ga. In action in ejectment by life 
tenant to recover realty which had 
been sold under a general tax execu- 
tion against the life tenant for taxes 
due to the state and county, on ground 
that sale was void, proof of the value 
of the realty and of the age of the life 
tenant was not sufficient evidence on 
which to fix the value of her life es- 
tate therein.—Dooley v. Bohannon, 11 
S.E.2d 188, followed in Dooley y. City 
of Toccoa, 11 S.H.2d 190. 

In action in ejectment by life tenant 
to recover realty which had been sold 
under a general tax execution against 
the life tenant for state and county 
taxes, on ground that the sale was 
void because of excessive levy, evidence 
not showing the value of the life es- 
tate and that the realty was capable 
of being subdivided into parcels, the 
sale of one or more of which would 
satisfy the execution, was insufficient 
to authorize recovery by life tenant,— 
Dooley v. Bohannon, 11 S.H.2d 188, 
followed in Dooley v. City of Toccoa, 
11 §.E.2d 190. 

Ga. In suit to cancel as a cloud up- 
on complainants’ title a tax deed and 
a quitclaim deed executed by tax sale 
purchaser to defendant, evidence that 
tenant in possession of property, up- 
on being told by defendant that he 
would have to pay rent to defendant, 
paid rent to defendant for a month 
or two, but since filing of suit had 
been paying to complainants did not 
require denial of relief on round 
that complainants were not in osses- 
sion.—West v. Haas, 13 S.H.2d 376. 
191 Ga. 569, 


Evidence in suit to cancel cloud on 
title established that sale of a house 
and lot was void because of an exces- 
sive levy.—West v. Haas, 13 S.H.2d 
876, 191 Ga. 569. 


Iowa. In suit against former owner 
to quiet title to lots which plaintiff ac- 
quired by tax deeds, evidence that 
former owner failed to pay taxes for 
four years enabling former owner’s 
husband to buy property at tax sale, 
and that former owner neither ten- 
dered nor offered to repay taxes, war- 
ranted judgment for plaintiff notwith- 
standing that plaintiff who had ob- 
tained assignments of rights of in- 
dividuals who tendered amount of 
husband’s bids at tax sale, did not ob- 
tain assignment of certificates of tax 
sale from former owner’s husband. 
Code 1939, §§ 6041, 7279, 7284, 7287- 
7290.—Hall v. Wallace, 294 N.W. 288. 

La.App. In action by mortgagor to 
set aside tax sale at which mortgaged 
property was adjudicated to mortgagee, 
evidence sustained judgment setting 
aside sale and granting alternative re- 
conventional demand for amount of 
mortgage indebtedness plus taxes and 
costs paid.—Hood v. Glass, 198 So. 543. 

Miss. In suit to cancel claims in fa- 
vor of assignee of tax purchaser, evi- 
dence failed to establish what land was 
attempted to be sold for delinquent 
taxes with sufficient certainty to up- 
hold sale, even if tax roll was admissi- 
ble to aid in description, where it was 
not shown just what land constituted 
the 84 acres attempted to be sold out 
of total of 160 acres.—Johnson v. Lang- 
ston, 198 So. 321. 

Me. Where about 1,500 acres of 
land which, at time of tax sales in 
1931, were for the most part cut over 
swamp lands unsuited for cultivation 
were sold for about 12 cents per acre, 
but subject to unpaid taxes for 1929 
and 1930, amounting to more than $9,- 
800, evidence showed that lands had 
no market yalue, and witnesses gave 
their opinions that actual as _ dis- 


where codefendants claimed 


acre, tax sales would not be set aside 


tinguished from market value at time ~ 
of tax sales was from $8 to $10 per — 


in suit to quiet title as void for in-_ 
adequacy of consideration—Bullock v. 
E. B. Gee Land Co., 148 S.W.2d 565. 
In suit to quiet title by plaintiff who _ 
bought land at tax sales, evidence 
did not show that chancellor erred in ~ 
refusing to hold tax deeds void as | 
against defendants claiming the right 
to redeem from tax sales because as — 
alleged holders in due course of notes — 
secured by trust deeds, they were not 
made parties defendant in tax suits, 
particularly where notes were long © 


past due when acquired by defend- 
ants, and. defendants acquired them 
with full knowledge that land had 
been sold for taxes. Mo.St.Ann. eee: 
2680, 9953, pp. 669, 7995—Bullock v. — 
EH. B. Gee Land Co., 148 S.W.2d 565. 
Or. tract of 


could not establish their allegation of 
ownership by urging that defendants — 
were barred from attacking deeds pur- — 
porting to correct the tes ae 
the statute of limitations. Code 193 

§ 69-845, as amended by Laws 19387, ¢. 
470; Laws 1939, ¢. 485.—Darling vy. 
Christensen, 109 P.2d 585. LE EPG: 
Tenn.App. In suit to set aside a tas 


tax execution issued against life tenan 
in personam only, evidence required di- 
rection of verdict in favor of remainder- — 
Mohri ae v. Morton, 15 §.E.2d 

_ Ga.App. In dispossessory proceed- 
ings, wherein defendant introduced evi- 
dence sufficient to establish a complete | 
equity in him to the realty in question eo 
under a parol gift within meaning of 
statute, trial court erred in directing a 
verdict for plaintiffs on ground that 
they had superior title by reason of waa 
sales under tax liens, where there was 
evidence that the realty was capable of 
division so that only a few acres could 
have been levied on and sold for a suf- e 
ficient amount to pay the taxes and 
costs. Code 1933, § 37-804.—Holton vy. 
Mercer, 15 S.H.2d 253. “¢ 


§ 2061 4o58 

C.C.A.Ark. A sale of land to the 
State of Arkansas for taxes, defective 
because taxes were not fully extended 
on tax books by clerk of county court 
as required by statute, was validated — 
by a decree of the chancery court con- } 
firming the state’s title entered in a 
suit brought by the state under statute 
authorizing the filing of a suit to con- 
firm title in the state whenever any ‘¥ 
realty has been forfeited to the state 


for the nonpayment of taxes. Acts 
Ark. 1935, Act 119, §§ 1, 6, 9; Pope's 
Dig.Ark. § 13758.—Lundell v. Wood, 
115 F.2d 697. 


Ark. A sale of land to the state for 
taxes, defective because taxes were 
not fully extended on tax books by 
clerk of county court and certificate, 
stating in what newspaper and for 
what length of time notice of sale of 
land was given, was not attached to 
list of lands returned delinquent, as re- 
quired by law, was validated by decree 
confirming state’s title entered in a 
suit brought by the state under statute 
authorizing filing of a suit to confirm 
title in the state whenever any realty 
has been sold to the state for the non- 
payment of taxes. Acts 1935, Act 119. 
—Faulkner y. Binns, 151 S.W.2d 101. 


_ veyed, 


,  Gen.Laws 
Federal Rules of Civil “Procedure, 28 
U.S.C.A. aiden & section 


law evidences a 
reimburse the holder of a tax deed 


§ 2062 


§ 2062 i 

Iowa. Where petition in suit to 
quiet title to lots acquired by tax 
deeds contained a prayer for general 
relief, it was within trial court’s pow- 
er to grant any relief warranted by 
record before it.—Hall v. Wallace, 294 
N.W. 283. 

Mo. Where tax sale was invalid, pur- 
chaser was not entitled to recover for 
enhancement of value of/realty due to 
general enhancement in the vicinity, but 
could only recover for enhanced value 
caused by improvements made by pur- 
ehaser.—Delta Realty Co. v. Hunter, 152 
S.W.2d 45. ; 

2063 

C.C.A.Fla. A mortgage foreclosure 

suit, in which plaintiff impleads per- 


sons who bought mortgaged lots from 
- yendee of purchaser at sale under in- 


valid tax deed, held possession there- 


of for four years, and made permanent 


improvements thereon, is within Flori- 
da statute requiring party recovering 
judgment in suit involving invalid 
tax deed to pay adverse party amount 
paid for deed, taxes paid on land con- 
and value of permanent, im- 


provements made thereon by deed 


holder, as benefit of such statute ex- 


tends not only to first holder under 
tax deed, but to his grantees. Comp. 
¥la.1927, §§ 1020, 1026; 


723¢e.—Hol- 
liday v. Wade, 1 F.2d 154, vacating 
Holliday _v. Mangels, 33 F.Supp. 471. 

Ark. Where tax purchasers. took 
possession of land under void sale and 
thereafter paid improvement taxes, pur- 


chasers were not entitled to recover 


improvement taxes from owner in eject- 
ment action since purchasers were 


“volunteers” who had no right to pay 


taxes and cast a cloud upon the title 


and thereafter recover the taxes paid. 


—Buswell v. Hadfield, 149 S.W.2d 555. 
Ark. Where tax purchasers entered 


into possession of land under void sale 


and made improvements and owner 


brought action in ejectment but made 


no demand for rents and for an ac- 
counting or for any equitable relief, but 
sought only possession of the land and 
no other relief was awarded, denial of 


tax purchasers’ claim for the value of 
the improvements was proper. 


Pope’s 
Dig. § 4658.—Buswell v. Hadfield, 149 
S.W.2d 555. 

Cal. In action to quiet title between 
record owner of realty and holder of 


‘invalid tax title, the statute requiring 
- allowance to tax purchaser of amounts 


of taxes, penalties and costs paid ‘in 


pursuit of the state’s title’ did not re- 


quire reimbursement for amounts paid 
after purchaser had secured tax deed 
and taken possession. Pol.Code, § 
3898, subd. 5.—Clayton v. Schultz, 115 
P.2da 446. 

Where action to quiet title resolved 
itself into an accounting suit between 
record owners and holder of invalid 
tax title, principles of equity should 
govern allowance of cross-demands and 
offsets, and hence tax title claimant was 
entitled to offset, against total rentals 
for which he was held accountable to 
record owners, any proper expenditure 
which he made while in possession to 
preserve, protect and maintain the 
property, including taxes and amounts 
paid for maintenance and repairs.— 
Clayton v. Schultz, 115 P.2d 446. 

Ill.App. The statute as amended pro- 
viding that any judgment or decree set- 
ting aside any tax deed or restoring 
the owner of same to possession shall 
provide that the claimant shall pay to 
the party holding such tax deed all 
taxes and legal costs as provided by 
legislative intent to 


where the owner of the land as “claim- 
ant” successfully seeks the aid of a 
eourt to cancel the deed or where the 
owner of the tax. deed through it ob- 
tains possession of the land. Smith- 
Hurd Stats. c. 120, § 751.—Taman y. 
Marcus, 34 N.E.2d 719, 310 Il.App. 512, 
transferred 30 N.H.2d 640, 375 Ill. 210. 

Where it was adjudged in ejectment 
suit based on tax deeds that plaintiff 
had no valid tax deeds to premises in- 
volved, and the judgment was not ques- 
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tioned on appeal, plaintiff was not en- 
titled to be reimbursed for moneys 


paid for those deeds under statute 
providing that any judgment or decree 


‘setting aside any tax deed or restoring 


owner thereof to possession shall pro- 
vide that the claimant shall pay to the 
party holding the tax deeds all taxes 
and legal costs. Smith-Hurd Stats. ¢c. 
120, § 751.—Taman v. Marcus, 34 N.E. 
2d 719, 310 Ill.App. 512, transferred 
30 N.H.2d 640, 375 Ill. 210. ; 

Iowa. Where a_ grantee, to whom 
land was conveyed on condition that 
he pay plaintiffs certain sums within 
one year after death of grantors, mort- 
gaged land to a bank and stopped pay- 
ing taxes on land, and land was later 
sold at tax sale, and bank after filing a 
release of its mortgage bought the land 
from holder of tax deed, bank which 
did not acquire good title was entitled 
to reimbursement for so much of what 
it paid to holder of tax deed as would 
have been required to make redemption, 
and to a preferential lien on land there- 
for.—Koch v. Kiron State Bank of 
Kiron, 297 N.W. 450. 

_La. The fact that tax sales of plain- 
tiffs property to defendant were ab- 
solute nullities because they were made 
in violation of statute prohibiting state, 
parochial, and municipal officers from 
buying property at tax sales, did not 
entitle plaintiff to have the sales can- 
celed without payment to defendant of 
purchase price and costs, etc., paid by 
the defendant. Act No. 94 of 1902; 
Const.1921, art. 10, § 11.—Westwego 
Canal & Terminal Co. v. Pitre, 1 So.2d 
550, 197 La. 374, 

a. Where taxpayers who owned un- 
divided one-half interest in lands were 
entitled to have tax deed set aside on 
ground that assessment and notice of 
delinquency were void, and purchasers 
at tax sale acquired the entire property 
and paid taxes on the whole for the 
following years, the taxpayers were 
liable to the purchasers at tax sale for 
one-half of the taxes paid for such 
years and interest from the date of the 
respective payments of taxes. Const. 
1921, art. 10, § 11, as amended, see 
Act No. 147 of 1932.—Gottlieb v. Babin, 
2 So.2d 218, 197 La: 802. 

La, Where undivided one-half inter- 
est in property was owned by certain 
taxpayers and other undivided half in- 
terest was owned by other taxpayers, 
but ‘defendant acquired the entire prop- 
erty at delinquent tax sale, and there- 
after paid the taxes on the whole prop- 
erty, owners of one undivided half in- 
terest having the sale declared invalid 
as to them were required to pay one- 
half the taxes paid for the years during 
which defendants claimed under the 
tax sale, and interest from the dates of 
the respective payments of the taxes. 
Const.1921, art. 10, § 11, as amended, 
see Act No. 147 of 1932.—Le Blane v. 
Babin, 2 So.2d 225, 197 La. 825. 

La.App. In action by mortgagor to 
set aside tax sale at which mortgaged 
property was adjudicated to mortgagee, 
evidence sustained judgment setting 
aside sale and granting alternative re- 
conventional demand for amount of 
mortgage indebtedness plus taxes and 
costs paid.—Hood v. Glass, 198 So. 543. 

Mo. Where tax sale was invalid, pur- 
chaser was not entitled to recover for 
enhancement of value of realty due to 
general enhancement in the vicinity but 
could only recover for enhanced value 
caused by improvements made by pur- 
chaser.—Delta Realty Co. v. Hunter, 
152 S.W.2d 45. 

Where tax sale was invalid, purchas- 
er could not recover for improvements 
made by purchaser after notice of claim 
of real owner.—Delta Realty Co. v. 
Hunter, 152 S.W.2d 465. 

In suit to determine title to land 
purchased by plaintiff at tax. sale, 
wherein tax sale was held invalid, evi- 
dence | supported judgment allowing 
plaintiff $5,066.58 for buildings and re- 
pairs to buildings, including pumps and 
fences, $600 for roads, $250 for bridges, 
and $7,770 for clearing land, and de- 
ducting $3,250 for rents and profits 
and for waste and injury to the prem- 
ises.—Delta Realty Co. v. Hunter, 152 
S.W.2d 45. 
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SD. The power of an equity court 


to prescribe equitable terms upon 
which it would grant relief in tax pro- 
ceeding case remained unaffected by 
statute authorizing court to ascertain 
true amount of taxes which should 
have been assessed and to enter judg- 
ment against party to whom it was 
properly chargeable for amount of just 
tax so ascertained. Rev.Code 1919, § 


6824.—Lasell v. Yankton County, 295 
N.W. 283. 
Prior to effective date of statute 


providing for actions to invalidate taxes 
or tax proceedings, when in course of 
such action involving taxable property 
which had not in fact been charged 
with its share of taxes through fail- 
ure of functions of public agencies, a 
court had ascertained and fixed amount 
of just tax chargeable against and 
presently due from that property, there 
resided in court equitable power ge 8 

a 


quire payment or deposit of L 
amount as a condition upon which 
court would grant. relief. Rev.Code 


1919, §§ 6824, 6825.—Lasell v. Yankton 
County, 295 N.W. 283. j 

In action against county to deter- 
mine adverse claims to realty, order of 
court determining validity of taxes 
imposed against realty and requiring 
taxpayer to make deposits as security 
for payment of the taxes was not un- 
warranted because taxpayer attacked 
validity of tax base upon which coun- 
ty’s title was predicated. Rev.Code 
1919, §$ 6824, 6825; SDC 57.0902.— 
peel vy. Yankton County, 295 N.W. 


§ 2064 

Cal.App. Where entries in tax col- 
lector’s books stated that land was 
sold for taxes by him in undivided in- 
terests to two persons, and collector 
testified that he sold land. to one of 
those persons, that testimony at best 
raised a conflict for the trial court to 
determine. Code Civ.Proc. §§ 1920, 
1926; Pol.Code, §§ 3764, 3771a, 3897.— 
Galbreath y. Dingley, 110 P.2d 697. 

Mo. In suit to determine title to land 
purchased by plaintiff at tax sale. 
wherein sale was held 
plaintiff was allowed recovery for im- 
provements, admission of evidence as 
to cost of improvements was not er- 
roneous, in absence of showing that 
court treated cost as measure of re- 
covery.—Delta Realty. Co. v. Hunter. 
152 S.W.2d 45. 

Tenn.App. In suit attacking validity 
of deed executed by state, on ground 
that deed was void because law regu- 
lating sale of realty for taxes was not 
complied with in proceeding against 
delinquent taxpayer to declare a lien 
and have realty ordered sold, only ques- 
tion open for review was whether chan- 
cery court in proceeding against de- 
linguent taxpayers had jurisdiction.— 
Collins v. Oliver. oe 1 vied 9 

O06: 


Ga. 
cancellation of a tax deed and a quit- 
claim deed executed by tax sale pur- 
chaser to defendant were not entitled 
to judgment for attorney’s fees against 
defendant. who had refused complain- 
ants’ tender of amount of taxes with 
interest and costs, in absence of show- 
ing that defendant was not acting in 
good faith under belief that he had 
good title and that right to redeem 
no longer existed. Code 1933, §§ 20- 
1404, 92-101 et seq—West vy. Haas, 
13. 8.H.2d 376, 191 Ga. 569. ’ 

La. In suit to set aside a tax sale, 
tender in advance of the filing of suit 
is not necessary, and failure to tender 
does not shift costs, Const.1921, art. 
10, § 11 as amended, see Act No. 147 of 
1932.—Gottlieb v. Babin, 2 So.2d 218, 


197 La. 802; Le Blane v. Babin, 2 So. 
2d 225, 197 La. 825. 
§ 2066 

Neb. Purchasers of property at tax 


sales, whether for investment or for 
the purpose of securing title thereto, 
must look to the remedy prescribed by 
statute—McDonald v. Lincoln County, 
296 N.W. 892. 


§ 2071 
Neb. The liability. of a county to 
refund taxes paid by purchaser of 
real estate at a county treasurer’s sale 


i 


invalid and | 


The complainants who sought 


provision that the act should be con- 
strued as cumulative only, the stat- 
ute as an entirety was to be construed 
in harmony with the principle that fhe 
Legislature may define certain words 
used in the statute, or declare in the 
body of the act the construction to be 
placed thereon, and court is bound by 
such definition or construction. Comp. 
St.1929, § 77-2055—MecDonald v. Lin- 
coln County, 296 N.W. 892. 

Where statute imposing upon coun- 
ty duty to hold purchaser of real es- 
tate at void tax sale harmless con- 
tained section providing that ‘This 
Act shall be construed as cumulative 
only”, the use of the word ‘cumula- 
showed that the statute was 
in its in- 
amendatory. Comp.St. 
1929, §§ 77-2054, 77-2055.—McDonald 
xv. Lincoln County, 296 N.W. 892. 

Where a county has caused land 
which is not taxable to be assessed 
‘and taxes levied thereon under which 
land is afterwards sold and attempted 
_to be conveyed and county from year 
‘to year afterwards causes land to be 
assessed and taxes levied thereon, the 
‘tax purchaser may pay such taxes to 
protect his supposed lien, and, upon 
failure of his interest in the land, may 
‘recover the amount he has so paid 
with interest thereon from the coun- 
ty. Comp.St.1929, § 77-2030.—Mc- 
Donald v. Lincoln County, 296 N.W. 
892. 

Where tax sale is adjudicated void, 
the county is liable for all taxes which 
entered into the sum paid by the tax- 
payer without regard for whose bene- 
fit they were levied. Comp.St.1929, §§ 
"7-108, 77-2080.—McDonald v. Lincoln 
County, 296 N.W. 892. 


tive” 
cumulative only and_ not 


herent nature 


8 2073 

Neb. ‘The statute providing that, 
‘whenever real estate has been sold 
‘for payment of tax or special assess- 
ment levied by any county and it 
“shall ‘thereafter be determined that 
‘the sale was void, it shall be the duty 
of ‘county to hold purchaser harm- 
‘less, must 'be construed as adding to 
“but in no manner amending, changing, 
or modifying statute providing that, 
vwhen ‘by ‘mistake or wrongful act of 
treasurer or other officer land has 
‘been sold ‘on ‘which no tax was due, 
county is to hold purchaser harm- 
less and, as so construed, the first- 


mentioned statute embraces within its - 


~purview all taxes as well as special 
‘assessments, and all rights and rem- 
edies afforded the tax sale purchaser 
‘by existing legislation at the ‘time of 
‘the enactment of such statute and the 
iprescribed ‘conditions ‘and limitations 
therein expressed remained in_ force 
vand effect. Comp.St.1929, .§§ 77-2030, 
7722054; Const. .art. .8,, .§ 14.—Mc- 
‘Donald ‘vy. ‘Lineoln ‘County, 296 N.W. 
892. 


*8.2075 
‘Ark. Purchasers of lots -at ‘uncon- 
‘firmed 'tax sale were entitled to re- 
cover taxes paid by ‘them, including 
municipal improvement district taxes, 
with ‘interest, ‘notwithstanding that 
-amount thereof exceeded present :value 
of the lots.—Brookfield :v. Martin, 145 
“SWw2d 727. 
§ 2076 


‘Neb, \Where ‘county ‘treasurer sells 
‘Jands for taxes which ‘were -not ‘liable 
to: taxation :and upon which no .taxes 
were due, the tax purchaser may re- 
.eover .from ‘the «county ‘the amount 
paid by him with interest thereon. 
Comp.St.1929, °§ *77-2030.—McDonald vv. 
‘Lincoln County, 296 N.W. °892. 


'§ 2094 
‘Neb. \Where .a .county ‘has ‘caused 
v-eertain real estate to’ be assessed and 
taxes: to be levied thereon, a tax pur- 
chaser may presume that ‘the ,prop- 
verty was -taxable.and is not .required 


after paid to protect tax lien which 
was believed to exist. Comp.St.192%, 
§ 77-20380.—McDonald y. Lincoln Coun- 
Uy 206 NEW. 89 2t i 

The limitations of the revenue law 
with respect to period within which an 
action must be brought to enforce a 
tax lien or a claim for refund of void 
taxes does not relate to the remedy 
merely, but to the cause of action. 
Comp.St.1929, § 77-2049.—McDonald vy. 
Lincoln County, 296 N.W. 892. 

In view of fact that statute impos- 
ing upon county duty to hold pur- 
chaser of real estate at tax sale harm- 
less by refunding amount of payments 
made by him to county treasurer when 
title fails or sale is adjudicated void 
is silent regarding matters of limita- 
tion, it was to be construed in con- 
nection with statute under which all 
rights other than right to refund of 
taxes paid created by tax sale are ter- 
minated at end of five years from date 
of tax sale, and, therefore, it does not 
extend the right of a taxpayer to re- 
imbursement from county, in event of 
denial by court of competent jurisdic- 
tion of a tax foreclosure, beyond the 
term of five years from the date of 
the tax sale certificate under which 
he claims. Comp.St.1929, §§ 77-2049, 
77-2054.—McDonald v. Lincoln County, 
296 N.W. 892. i 
The liability of a county to holder 
of a tax sale certificate for refund of 
taxes illegally assessed by county is 
measured solely by statute relating 
thereto, which bars such claims made 
after lapse of five years from date of 
certificate sought to be refunded, not- 
withstanding prosecution of a timely 
action in court of competent jurisdic- 
tion to secure a foreclosure of tax 
lien. Comp.St.1929, §§ 77-2049, 77- 
2054.—McDonald v. Lincoln County, 
296 N.W. 892. 

Where it appeared that tax sale cer- 
tificate was issued to purchaser on 
November 8, 1930, that purchaser in- 
stituted proceeding to foreclose lien of 
tax sale certificate in June, 1935, that 
judgment of foreclosure was reversed 
by the Supreme Court in November, 
1938, on ground of invalidity of taxes, 
that purchaser filed with county board 
a claim for refund of moneys paid to 
county treasurer, and that claim was 
disallowed in full in December, 1938, 
action thereafter instituted to recover 
money paid to county treasurer for 
tax sale certificate was barred by five- 
year statute of limitations. Comp.St. 
1929, §§ 77-2080, 77-2049, 77-2054.— 
eR CAS v. Lincoln County, 296 N.W. 
892. 


§ 2104 

Ala. Generally, penalties for tax de- 
linquencies are imposed to compel all 
property owners to bear their equal 
share of the public burden, to pay 
taxes promptly, and to punish taxpay- 
ers for frauds, evasions, and neglect of 
duty.—State v. Clarke, 199 So. 5438, 240 
Ala. 362. 
Though the statute imposing a pen- 
alty as an incident to an assessment 
of escaped taxes is mandatory, the pen- 
alty is only for breach of duty by the 
‘taxpayer. Gen.Acts 1935, p. 280, § 465. 
prstah: v. Clarke, 199 So. 548, 240 Ala. 
362. 


* § 2105 
Ala. Penalties for failing to return 
taxable property or do other acts in 
‘that connection should be strictly con- 
strued in favor of the taxpayer.—State 
‘v. Clatke, 199 So. 548, 240 Ala. 362. 


§ 2106 

Ark. Under statute providing that a 
donee of tax-forfeited land must main- 
tain a continuous residence of two 
years upon donated land before title 
ean be passed to donee, the prior stat- 
‘ute requiring a donee to reside upon 
the land for three years was amended 
‘by :reducing .continuous residential re- 
‘quirement of a donee from three to two 
Vearse, Acts 2 LSs87 ps 239 1S "5 as 
amended by Acts 1891, p. 380; Acts 
11893, ,p. 73; Acts 1933, p. 373; p. 374, § 


_ Dazey, 144 8.W.2d 463. 
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4; Acts 1939, pp. 644, 863.—Ware v. 


propert 
the state, the addition of 


to amount of deficiency at rate of 1 
per cent. for each month or fraction of 
a month, apply only when state tax ~ 
commission finds amount of tax due _ 


cs 


to be greater than shown by taxpayer, 
and payment is made within 10 days 
after taxpayer has received notice 
from commission of amount of tax 
due. Code Supp.1935, § 69-1321(a, b). 
—Title & Trust Co. v. Wharton, 114 
P.2d 140. Bee 
2128 eee 


§ ake 
C.C.A.I. Under Mlinois law, inter- 
est on delinquent taxes constitutes a 
“penalty” and not ‘“interest’.—In re — 
Chicago & N. W. Ry. Co., 119 F.2d 971, © 
affirming 39 F.Supp. 147. Peer 

D.C.Ohio. Where the State of Ohio 
assessed tax on national bank shares ~ 
against bank and when the tax was 
not paid certified delinquent tax to re- | 
corder in same form that tax had been | 
carried plus a ten per cent. penalty, 
there was no authority in either state 
or federal law to shift liability from 
shareholders to property of bank, and 
the 10 per cent. penalty was not an as- — 
sessment of “penalty”? under Ohio stat- 
ute authorizing assessment of penalty — 
of $100 per day for delay of bank in 
collecting and paying tax on shares, — 
12 U.S.C.A. § 548; Gen.Code Ohio §§ 
5408, 5410-5412, 5672, 5673.—Odland 
v. Findley. 38 F.Supp. 563. — vate eae 

Ariz. Where taxpayer, in making 
tender of part of taxes claimed by aaa 
county to be due, did not require the 
county to admit that the amount ten- 
dered was the full debt and it was 
stipulated that amount tendered was ; 
accepted without prejudice to rights of | 
either party, tenders were “uncondi- 
tional tenders” which would stop the 
running of any penalty for nonpayment 
of the amount tendered unless the 
county was prohibited from accepting | 


tenders. Laws. 1933, ¢ 60, amending — 
Rev.Code 1928, § 3094.—Peterson v. © 
Central Arizona Light & Power Co., — 


107 P.2d 205. ; | 

Under proviso of statute authorizing 
taxpayer to pay any portion of each — 
semiannual installment of taxes in an = 
amount not less than $5 or ten per cent. — 
of any installment due and that, if any — 
part of _the installment remains unpaid 
at the date of delinquency, delinquency : 
relates only to amount remaining un- | 
paid, taxpayer may pay not less than vad 
10 per cent, of any installment due ~ 
without reference to his reasons for «y 
wishing to make such partial payments, ; 
and county treasurer is required to ac- 
cept such payment and credit it on 
amount of tax, and taxpayer cannot be 
assessed for penalties on amount of 
tax partially paid notwithstanding that 
taxpayer in making payment does not 
admit validity of tax. Laws 1933, e. 
60, amending Rev.Code 1928, § 3094.— 
Peterson v. Central Arizona Light & 
Power Co., 107 P.2d 205. 

Under statute authorizing taxpayer to 
pay any portion of each semi-annual 
installment of taxes in amount not jess 
than $5 or one-tenth of installment due, 
where taxpayer tendered without preju- 
dice a sum in excess of one-tenth of the 
installment due, it was the duty of the 
county treasurer to accept tenders and 


§ 2128 


taxpayer could not be penalized for 
treasurer’s failure to do so. Laws 1933, 
ec. 60, amending Rev.Code 1928, § 3094. 
—Peterson vy. Central Arizona Light & 
Power Co., 107 P.2d 205. 

Cal.App. Under statutory and con- 
stitutional provisions for 15 per cent. 
penalty tax on an insurance company 
which fails to pay gross premium tax 
within time and manner specified, where 
insurance company six days before 
date on which penalty for delinquency 
- was to be assessed, mailed check for 
the amount of tax to State Treasurer, 
who did not receive the check until 
after date on which tax became delin- 
quent, penalty. became part of tax and 
court could not relieve insurance com- 

pany from penalty imposed for delay 
in payment of tax. Pol.Code, § 3668b; 
Const. art. 13, § 14.—Camden Fire Ins. 
_ . Agss’n vy. Johnson, 109 P.2d 447. : 
The penalty assessed for the delin- 
quency in the payment of a gross pre- 
_mium tax imposed upon an insurance 
company becomes a part of the tax 

and commands all the support given 
to a tax regularly levied for the sup- 
port of the government and cannot be 
forgiven for mistake whether excusa- 
ble or not. Pol.Code, 3668b,—Cam- 
den Fire Ins. Ass’n vy. Johnson, 109 P. 
Se 20-447 


- Or. Where domestic corporation filed 
its tax return within time provided by 
ae corporation excise tax law, claiming ex- 
--emption from payment of any tax, 
- claim of exemption was denied by state 
tax commission and a statement was 
sent to corporation of amount of tax 
# _ found due from it, and thereafter cor- 
poration appealed to the circuit court 
pursuant to excise tax law, and cor- 
poration did not pay any part of tax 
within 60 days from time required by 
excise tax law, upon upholding decision 
of state tax commission, corporation 
was subject to.a penalty of 5 per 
cent. of amount of tax due from it, plus 
interest on tax at rate of 1 per cent. 
per month or fraction of a month from 
date tax became due until paid. Code 
Supp.1935, i 69-1306, 69-1319(a-c), 
69-1321(a, ,». 69-1322(b).—Title & 
Trust Co. v. Wharton, 114 P.2d 140. 
 ‘Tex.Civ.App. Where action of Board 
of Equalization in raising rendition 
values of landowners’ property was void 
so that landowners were liable only for 
‘taxes based on ‘the rendition values, 
but where landowners did not establish 
that they had made timely tender for 
taxes due on their rendition, they were 
liable for interest and penalty.—Willis 
v. State, 142 S.W.2d 385, error dis- 
- missed, judgment correct. 


: § 2139 
, La. Statutes Browiaing. that delin- 
quent tax debtor shall be subject to 
certain penalties and ten per cent of 
tax and penalties as attorney’s fee in 
all cases wherein attorney is called on 
to assist in collection, indicate that a 
celinquent tax debtor is not liable for 
the ten per cent attorney’s fee except 
in cases where private counsel.is em- 
ployed to assist in collecting delinquent 
tax. Act No. 6 of 1928, Ex.Sess. § 8; 
Act No. 15 of 1934, ist Ex.Sess: §§ 14, 
15; Act No. 87 of 1936, §§ 4, 6.—Das- 
pit v. Sinclair Refining Co., 3 So.2d 

209,298, lua... 9 

Where judgment was obtained for 
state by the collector of revenue against 
delinquent tax debtor for taxes and 
attorney’s fee of ten per ‘cent of taxes 
and penalty, the ten per cent attor- 
: ney’s fee was not to be retained by 
director of revenue or paid by him to 
state treasurer but was to be paid to 
attorney or attorneys who obtained 
the judgment for the delinquent taxes 
notwithstanding regularly employed 
special assistant attorneys general rep- 
resented the collector of revenue in the 
suit in which the judgment was ob- 
tained. Act No. 6 of 1928, Ex.Sess. § 
8; Act No. 15 of 1934, 1st Wx.Sess. 
8 14, 15; Act No. 87 of 1936, §§ 4, 
.—Daspit v. Sinclair Refining Co., 3 

So.2d 259, 198 La. 9. 

§ 2143 
D.C.Ohio. The agency of a national 
bank for its stockholders ceased when 
bank was declared insolvent and funds 
of bank were not subject to lien of tax- 
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es on shares assessed against bank as 


agent for shareholders or of penalty fo 
failure to pay such tax. 12 U.S.C.A. § 


5672, 5673.—Odland v. Findley, 38 F. 
Supp. 563. 


: § 2149 

Ala. If the addition of a statutory 
penalty to an assessment of escaped 
taxes was improper in accordance with 
law as duly interpreted, a denial of 
the penalty does not violate the con- 
stitutional provision forbidding the re- 
mission of any obligation due the state. 
Gen.Acts 1935, p. 280, § 45; Const.1901, 
§ 100.—State v. Clarke, 199 So. 543, 
240 Ala, 362. 

The State Department of Revenue 
alone may remit a penalty imposed for 
the failure to return property for tax- 
ation. Gen.Acts 1935, 84,08 61; 
Gen.Acts 1939, p. 1.—State vy. Clarke, 
199 So. 548, 240 Ala. 362. 

coll dened on an assessment of es- 
caped taxes, if illegally added by the 
assessor, may be vacated on the statu- 
tory appeal to the courts. Gen.Acts 
1935, pp. 280, 294, §§ 45, 78.—State y. 
Clarke, 199 So. 543, 240 Ala. 362. 

Cal.App. Under statutory and con- 
stitutional provisions for 15 per cent. 
penalty tax on an insurance company 
which fails to pay gross premium tax 
within time and manner specified, where 
insurance company six days_ before 
date on which penalty for delinquency 
was to be assessed, mailed check for 
the amount of tax to State Treasurer, 


who did not receive the check until 


after date on which tax became delin- 
quent, penalty became part of tax and 
court could not relieve insurance com- 
pany from penalty imposed for delay 
in payment of tax. Pol.Code, § 3668b; 
Const. art, 13, § 14.—Camden Fire Ins. 
Ass’n y. Johnson, 109 P.2d 447. 

In absence of statutory authoriza- 
tion, courts have no power to relieve 
delinquent taxpayers from penalties 
incurred by violations of statutes pro- 
viding for penalties —Camden Fire Ins, 
Ass’n v. Johnson, 109 P.2d 447. 


A person claiming relief from tax 
penalties clearly imposed by law must 
point to clear warrant of law to sup- 
port his claim and he is entitled to no 
special privilege over other taxpayers 
which is not definitely established by 
law.—Camden Fire Ins. Ass’n y. John- 
son, 109 P.2d 447. 


The penalty assessed for the delin- 
quency in the payment of a gross pre- 
mmium tax imposed upon an insurance 
company becomes a part of the tax and 
commands all the support given to a 
tax regularly levied for the support 
of the government and cannot be for- 
given for mistake whether excusable or 
not. Pol.Code, § 3668b.—Camden Fire 
Ins. Ass’n y. Johnson, 109 P.2d 447. 


§ 2151 
See Traders Finance Corporation Ltd. 
v. Commissioner of BHxcise [1940] 4 
Dom.L.R. 404. 


§ 2152 

S.C. Under statute, all taxes, assess- 
ments, and penalties legally assessed 
are a debt payable to the state and are 
personal liabilities of the taxpayer, and 
the state may bring suit in court upon 
such personal liability of taxpayer and 
recover judgment for delinquent taxes 
and penalties at any time within 10 
years from date due. Code 1932, §§ 
2569, 2863.—Rothrock vy. Oakman, 10 
§.H.2d 345, 195 S.C. 123. 


Tex.Civ.App. In action by the state 
for itself and the use and benefit of 
county and eertain political subdivi- 
sions thereof to recover delinquent 
taxes, penalties, etc., and to foreclose 
tax liens, introduction by the state 
of inventory sheets, assessment rolls 
and delinquent tax records made a 
“prima facie case” as to every material 
fact necessary to the establishment 
of the state’s cause of action. Vernon’s 
Ann.Civ.St. arts. 7326, 7336.—Corbett 
v. State, 153 S.W.2d 664, error refused. 

§ 2167 

Ark. The fact that county clerk’s 
records do not show forfeiture of land 
for taxes is insufficient to overcome 
State Land Office’s records showing 


such 
“§.W.2d 29. - 
548; Gen.Code Ohio §§ 5408, 5410-5412, — 


Wibod! 
f 


forfeiture—Smith y. T 
ts § 2204 roar eit 

C.C.A.Ky. The. statutory provision 
authorizing auditor to convey lands for- 
feited to state referred to lands for- 
feited under article relating to collec- 
tion of revenue and not to lands for-— 
feited by judgment of court in special | 
forfeiture proceedings authorized by 
article relating to assessment of old 
land grants. Ky.St. §§ 4076b-4076k, 
4#29-4168.—Southern Holdings & Se- 
eurities Corporation v. Kentucky River 
Coal Corporation, 112 F.2d 1008, af- 
firming Southern Holdings & Securitics 
Corporation v. Kentucky River Coal 
Corporation, 21 F.Supp. 757. 

Where state had acquired land in for- 
feiture proceedings under statute relat- 
ing to assessment of old land grants, 
its title could be divested only in man- 
ner provided by that statute, and plain- 
tiff, to which auditor’s deed was exe- 
cuted and delivered while forfeiture ac- 
tion was still pending and prior to or- 
der of sale of land by state therein, did 
not thereby obtain title as against de- 
fendant which thereafter purchased 
land and received deed from court’s 
commissioner pursuant to court order 
in forfeiture proceedings: Kv.St. §§ 
4076b-4076k, 4154.—Southern Holdings 
& Securities Corporation v. Kentucky 
River Coal Corporation; 112 F.2d 1008, 
affirming Southern Holdings & Securi- 
ties Corporation v. Kentuckv River Coal 
Corporation, 21 F.Supp. 757. 


Ark. Where donation certificate to 
tax-forfeited land was issued to defend- 
ant on August 26, 1936, defendant had 
until November 25, 1936, within which 
to build a home upon and oceupy land 
and was bound to occupy it: continu- 
ously as a home until November 25, 
1938, and to make proof of improve- 
ments before January 25, 1939, to be 
entitled to a deed, and hence defendant, 
by failing to make proof of improve- 
ments before January 25, forfeited his 
donation rights and could not claim 
land as against plaintiff, who purchas- 
ed land from the state on October 17, 
1939. Acts 1887, p. 239, § 5, as amend- 
ed: by .Acts,,1391, p,..30. Acts 1893, p. 
KS ii2 ACES LIBS) Denso. Disp aloud Oilcnia Sie 
Acts 1939, pp. 644, 863—Ware Vv. 
Dazey, 144 S.W.2d 463. 


. Where a donee of tax-forfeited land: 
fails to make final proof of improve- 
ments within time prescribed by law. 
state land commissioner is not required 
to give donee notice of commissioner's 
intention to cancel donation certificate. 
Acts 1887, p. 239, § 5, as amended by 
Acts L891, po'380y Acts 91893) ps7osn Acts 
L983 ope SUSI mr SAT Se Ais Acts, 198.9% 
pp. 644, 863.—Ware v. Dazey, 144 S.W. 
2d 463. 

Where defendant received donation 
certificate to tax-forfeited land on Au- 
gust 26, 1936, and took possession of 
Jand with consent of the state but fail- 
ed to make proof of improvements pri- 
or to January 25, 1939, defendant could 
not plead two-year statute of limita- 
tions as bar to suit by plaintiff, who 
purchased property from the state on 
October 17, 1939, since defendant’s pos- 
session was not “adverse” to plaintiff 
within meaning of statute. Acts 1887, 
p. 239, § 5, as amended by Acts 1891, p. 
30; Acts 1893, p. 73; Acts 1933, p. 373: 
B. 374, § 4; Acts 1939, pp. 644; 863; 

ope’s Dig. 8925.—Ware v. Dazey, 
144 S.W.2d 463. 


Where defendant failed to make proof 
of improvements on tax-forfeited land, 
which defendant occupied under a do- 
nation certificate, within time allowed 
by law, thereby forfeiting defendant’s 
donation, and_ plaintiff subsequently 
purchased the land from the state, de- 
fendant could not recover cost of im- 
provements from plaintiff, since defend- 
ant had “forfeited” improvements. 
Acts 1887, p. 289, § 5, as amended by 
Acts: 1891, p. 30; Acts 1893, p,: 73; 
Acts 1933, p. 373; p. 374, § 4; Acts 
1939, pp. 644, 863—Ware y. Dazey, 
144 S.W.2d 463. 

A donation certificate issued to de- 
fendant for tax-forfeited land did not 
prevail over deed to land subsequently 
issued by the state to plaintiff, not- 


of tin re 
his rights und 

deed was is = 
39, § 5, as amended by Act p. 
30. Acts 1893, p. Tae Acts 1933, p. 3735 
Dp. 374 » § 43 Acts 1939 pp. 644, 8633— 
Ware v. Dazey, 144 S.W.2d 4 

Ark. The state’s deed of land, for- 
feited for taxes of year prior to that 
in which levee district, to which state 
had donated land after its forfeiture 
for nonpayment of taxes of earlier 
year, conveyed it to same grantee, con- 
veyed good title, even if grantee’s title 
based on district’s deed failed, in ab- 


sence of any irregularity in second 
forfeiture and sale to state. Laws 
Turner, 150 


aoe Bye 100.—Smith v. 
‘S.W.2d 29: 

ree presumption is that state had 
good title to land conveyed by it after 
forfeiture thereof to state for nonpay- 


ment of taxes.—Smith v. Turner, 150 
S.W.2d 29. 
§ 2218 
C.C.A.I11. Under Illinois law, inter- 


‘est on delinquent taxes constitutes a 
“penalty”? and not | pterset <a re 
i 119 F.2d 


Peeriacates of sale of property to state 
for delinquent taxes were assigned to 
private parties before the act became 
effective, a tender of the taxes due on 
the property without any interest 
thereon was insufficient to effect re- 
demption. Laws 1939, ec. 62; Const. 
art. 4, pt. 1, § 1(3).—Consolidated Mo- 
tors v. Skousen, 109 P.2d. 41, 1382 A.L. 
R. 1040. 

Miss. A mutual life insurance com- 
pany was-liable to the state for taxes 
on annuity considerations paid to com- 
pany but was not liable for interest 
on taxes or for taxes on considerations 
paid to company during first. six 
months of 1932 where right to recover 
such taxes was barred by statute con- 
eerning time within which proceedings 
must be brought by state tax collector 
for collection of taxes at time of filing 
of suit by state. Code 1930, § 6996.— 
State ex rel. Gully v. Mutual Life Ins. 
Co. of New York, 198 So. 763, 189 Miss. 
830, overruling suggestion of error in 
part 196 So. 796, 189 Miss. 830. 

Pa. Where Legislature has power to 
levy a tax, it has the correlative power 
to impose interest charges upon delin- 
‘quent payments as a means of énfore- 
ing prompt compliance with the law.— 
Commonwealth v. Southern Pennsyl- 


pene Bus *Co.,* 15 A.2d" 375, 339=> Pa: 
pple 
Pa.Com.Pl. Where plaintiff, the 


mortgagee-purchaser at sheriff’s sale, is 
required to pay taxes which the real 
owner should have paid, the purchaser 
is subrogated to the rights of the tax- 
ing authority and may sue the real 
owner for reimbursement.—Provident 
Trust Company v. Thompson, 56 Montg. 
339 


A release, by mortgagee, of personal 
liability of mortgagor and his heirs 
Yeleases them only from any personal 
liability arising from the mortgage, 
and not from the right of subrogation 
of the purchaser at sheriff’s sale to 
the rights of the taxing authorities.— 
Provident Trust Co. v. Thompson, 56 
Montg. 339. 

In such case, it is immaterial that 
the mortgagee, the purchaser at sher- 
iff's sale, had not demanded payment 
of taxes prior to the foreclosure; the 
purchaser’s rights arose only upon 
foreclosure and only upon the _ pur- 
echaser’s payment of the taxes.—Provi- 
dent Trust Co. v. Thompson, 56 Montg. 
Boo. 

Tex.Civ.App. Where action of Board 
of Equalization in raising rendition 
values of landowners’ property was 
void so that landowners were liable 
only for taxes based on the rendition 
values, but where landowners did not 
establish that they had made timely 
tender for taxes due on their rendition, 


ble. eon intere: 
lis v. State, 142. 
Coecge are. judgment ‘correct, . ie 

vids 2219 
Wash. County treasurer need not 
concern himself with amount of inter- 
est chargeable against delinquent tax 
until taxpayer tenders payment. Rem. 
Rey.Stat. § 11244.—State ex rel, City 
of Seattle v. Stacy, 104 P.2d 575. 

The statutory provision exacting 
payment of interest for delinquency 
in payment of taxes does not make in- 
terest part of tax, but pertains to 
remedy employed to compel payment 
of tax when due. Rem.Rey.Stat. § 
11244,.—State ex rel. City of Seattle v. 
Stacy, 104 P.2d 575. 

§ 2234 

N.J. The disposition of taxes is free 
of restraint, if made for a proper gov- 
ernmental purpose.—Jersey City v. Mar- 
tin, 19 A.2d 40, 126 N.J.L. 353, affirm- 
ing 15 A.2d 449, 125. N.J.L.: 219. 

The legislature may apportion and 
distribute taxes imposed on. franchises 
and gross receipts of public utilities. as 
the legislature may see fit. JS.A, 
54:31-15.14 et seq.. 54:31-45 et seg.— 
Jersey City vy. Martin, 19. A.2d 40, 126 
N.J.L. 353, affirming 15 A.2d 449, 125 
Nae 219 

NJ. The Legislature may apportion 
and distribute as it may see fit and 
determine the excises levied and col- 
lected for the years 1938 and 1939 un- 
der the statute dealing with franchise 
tax on occupancy of streets by cor- 
porations, and although it. may intrust 
the effectuation of its declared policy 
to an, administrative agency, the Leg- 
islature may exercise its power direct- 
ly, unless for practical reasons the in- 
tervention of a fact-finding instru- 
mentality is essential to consummation 
of the legislative object with due ob- 
servance of constitutional precepts. 
Laws 1938, ce. 7. 8: Laws 1940, ‘ce. 2, 
3, NiJ.StA! 54:31-15.1 “to 54:31-15.13 
note, 54:31-29 to 54:31-44 note.—Jer- 
sey ‘City v. Martin, 20 A.2d 697, 127 
N.J.L. a reversing 13 A.2d 227. 125 
N.J.L. 

The Lepaannee could adopt valua- 
tions and formula established by tax 
commissioner to effect distribution of 
the excises levied and collected for the 
years 1938 and 1939 under the statute 
dealing with franchise tax on occu- 
pancy of streets by corporations, 
though commissioner acted without 
valid grant of power. Laws 1938, ce. 
[AT Oe awe 1940; CG a aos N.J.ScA 
54:31-15.1 to 54:31-15.13 note, 54:31- 
29 to Og8 31-44 note.—Jersey. City v. 
Martin, 20 A.2d 697, 127 N.J.L. 18, re- 
versing TSA 200 Abe NED. ee 103. 

The Legislature had power to appor- 

tion excises levied and collected for 
the years 1938 and 1939 under the 
statute dealing with franchise tax on 
occupancy of streets by corporations, 
free from any inhibition except that 
the moneys be devoted to public late 
and purposes. Laws 1938, ec. 
Laws 1940, ec. 2, 3, N.JS.A. 54: 3h 
15.1 to 54:31-15.13 note, 54:31-29 to 
54:31-44 note.—Jersey City v. Martin, 
20 A.2d 697, 127 N.J.L. 18, reversing 
13 A.2d 227, "125 N.J.L. 103 

The constitutional provision that 
property shall be assessed for taxes 
under general laws and by uniform 
rules according to its true value placed 
no restraint on power of Legislature to 
provide as it saw fit for apportion- 
ment of excises levied and collected 
for the years 1938 and 1939 under the 
statute dealing with franchise tax on 
occupancy of streets by corporations, 
since such legislative action was not 
classable as “assessment of property’’ 
for taxes, but was classable rather as 
distribution of collected excise charges. 
Laws 1938, cc. 7, 8; Laws 1940, cc. 2, 
8, N.J.S.A. 54:31-15.1 to 54:31-15.13 
note, 54:31-29 to 54:31-44 note; N.J. 
S.A.Const. art. 4, § 7, par. 12.—Jersey 
City v. Martin, 20 A.2d 697, 127 N.J.L. 
18, reversing 13 A.2d 22%, 125 N.J.L. 
103. 


N.J.Tax App. The State Board of 
Tax Appeals is without jurisdiction to 
determine petitions of appeal from ap- 
portionments of franchise taxes collect- 


pen ed from publi 


were filed My ro ‘to the. rae 


Be ky ‘th Voo 
hees Act of 1900, where such ‘p 


54:31-1 to 54:31-15; P.1.1938, oe 
N.J.S.A. 54:31-15.1 to 54 Be JA 
Borough of Bergenfield v. Martin, 
A.2d 816, 19 N.J.Mise. 1, certiorari 
nied 20 A.2d 5b, 126, N.J.L. 512, ; 
Where, at the time of the repeal 
the Voorhees Act, there had taken j 
before the State Board of Tax A Dé 
only an application to extend ti 
the entry of an order extending 
time for the filing of petitions of appeal 
from apportionments to various 
palities of franchise taxes coll 
from public utilities under the Vo: 
Act of 1900, there was no “com 


“commencement of proce 
before the repeal of a statute, th 
ceeding shall be prosecuted to fin 
cision in accordance with the proced 
in force at time when such proceedi 
was begun, so as to save the proce 
ing from the repeal of the Voorh 


Act by the act of 1938 Hats: 
saving clause. N.J.S.A. 1:1-14, 
1 to 54:31-15; P.L.1938, p. 17, 'y’. 


Bergenfield v. Martin, 16 A.2d) 81 
Neda Vise ce certiorari denied 
50; 126 NJ.L. 512. 

N.Y. A “tax” in the strict en 
payable into the general fund o 


2d. 877, 283. N.Y. 
Y.S.2d,,..890;'- 258 App: Diva’ 
yersing 10 N.Y.S.24 63, 169 Mis 
appeal granted 17 N.Y.S.2d 877, 25 
App.Div. 958. : tors, 


§ 2236 
Ala. The statute providing tha 
surplus remaining from _ proce 


state income taxes after providin; 
interest and installment epana 


of September 30, 1932, shall be aoa 
to reduction of’ ad valorem state 
on real and personal prope hy 
“self-executing”. Code 1940, 

§ aes —Opinion of the Justices, ie 


ee The state, in piltchdstnel ‘tay f 


forfeited lands, and in failing to 
count to counties, cities, towns, 
school districts for the amounts | 
when forfeiture occurred or when the 
property was redeemed from or sold by 
it, does not violate that section of the 
constitution providing that no tax shall — 
be levied except in pursuance of la 
and every law imposing a tax shall 
state distinctly the object of the same, 
and no moneys arising from a tax le = 


any other purpose. 
2% Act 3363 Acts) 334, 9337, 363, By 
‘Acts 1935, Act 119; Acts 1929, Act 12 

8; Pope’s Dig. sg 8631, 8632, 86 ; 
13876; Const. art. 16, § 11.—Page vo Z 
MeCuin, 148 S.W.2d 308. tHe uae 


The interest owned by counties, cities, 
towns, and school districts in taxes as- 
sessed against lands purchased by the — 
state for nonpayment of taxes are not — 
vested interests of the counties, cities, 
towns, and school districts, and hence 
a sale by and a redemption from the | 
state do not result in a delayed tax <— 
payment which should be returned to 
the taxing agency by which the taxes 
were levied. Acts 19389, Act 58, § 2; 
Act 331; Acts 334, 337, 363, 370; Acts 
1935, ‘Act 119; Acts 1929, Act 129, § 8; 
Pope's Dig. §§ 8631, 8633, 8673, 13876. 
—Page v. MeCuin, 148 S.W.2d 308. 

N.J. Municipalities could not assail 
distribution of taxes imposed upon 
franchises and gross receipts because 
not in consonance with their concept of 


fairness and equality. N.J.S.A. 54:31 
-15.14 et seq., 54:31-45 et seq. eee 
City v. Martin, 19 A,2d 40, 126 N.J.L. 


353, affirming 15 A.2d 449, 125 N.J.L, 


219. 


§ 2238 
‘Cal. A county, with tax system of 
which taxing functions of city and 
J ‘other political entities have been con- 
x solidated, is empowered by _ statute, 
f¢hrough its board of supervisors and 
‘treasurer, to make tax refunds from 
’ ‘moneys in ‘his possession belonging to 
other entities, recoup from such enti- 
ties, and defend actions for refunds. 
\ ‘Pol.Code, ‘§ 3804; Const. art. 11, § 6— 
2 Los Angeles County v. Superior Court 
. in and for Los Angeles County, 112 P. 
, 2a 10, 17% ‘Cal:2d 707. 
- @olo. A water conservancy district 
was not a “political subdivision” of 
é ‘state within meaning of constitutional 
amendment directing enactment by 
ae Legislature of laws imposing a gradu- 
‘ 


vated annual specific ownership tax on 
- motor vehicles, trailers, and_semi-trail- 
ers and providing for the distribution 
thereof to the state and its political 
_ subdivisions, and hence district was 
mot entitled to a portion of such tax 
eollected iby counties lying fmol or 
partially within the district. aws 
> 1987, pp. 328, 333, ‘§ 1(6), amending 
+ *35 CS.A. ec. 16, § 108(a); Laws 1937, 
- p. 1309 et seq., and p. 1333, § 16; 
Const, art. 10, § 6, as amended, see Laws 
- 1937, p. 326.—Northern Colorado Water 
‘Conservancy Dist. v. Witwer, 116 P.2d 
ee 200!” 


& 


_-.-- @hie. Qualified public libraries are 
entitled to priorities over ar oer 
eorporations, the county and specified 
_ subdivisions of the eounty in the semi- 
annual distribution of undivided elassi- 
a ied property taxes. Gen.Code, § 5639. 
_ —State_ex rel, Board of Trustees of 
Cleveland Public Library yv. Zangerle, 
32 N.B.2d 19, 137 Ohio St. 628. 
- Public library which under statute 
was entitled to priority over municipal 
corporations, county and specified sub- 
divisions thereof in the semiannual dis- 
tribution of undivided classified prop- 
erty taxes, was not entitled to priority 
to the full amount of its annual budget 
regardless of fact that about two- 
_ thirds of the taxes were collected be- 
_ fore the May settlement and oze-third 
| thereafter, which resulted in library’s 


receiving full 50 per cent. of amount set 
forth in its annual budget in the May 
settlement but receiving less than the 
remaining 50 per cent. at the October 
settlement. Gen.Code, §§ 2641, 2683, 
5639, 5671-1.—State ex rel. Board of 
Trustees of Cleveland Public Library 
q pac scrle, 32 N.E.2d 19, 137 Ohio St. 
_ Under statute under which qualified 
_ public libraries are entitled to priori- 
ties in the semiannual distribution of 
; undivided classified property tax fund, 
50 per cent. of the amount of the an- 
nual budget of each qualified public 
library board is distributed at the May 
settlement and the remainder of the 
tax fund is distributed as provided by 
statute, and the October settlement 
: distribution is made to each qualified 
_-—~-publie library board in the same man- 
ner, but if the money distributed at 
‘the latter settlement does not amount 
to 50 per cent. of the annual budget, 
there is no source from which the 
deficiency can be supplied. Gen.Code, 
§§ 2641, 2683, 5639, 5671-1.—State ex 
rel. Board of Trustees of Cleveland 
Public Library v. Zangerle, 32 N.E.2d 

19, 137 Ohio St. 628. 


Wis. The statute providing that 
county taking tax deed should not be 
4 required to pay delinquent or out- 
. standing taxes until land is sold or 
forest crop is taken off, modified the 
former rule that though purchase of 
Jand at tax sale is not a “collection” 
of tax, the taking of tax deed is such 
“collection” and makes county charge- 
able with redemption value of tax cer- 
tificates. St.1939, § 75.36.—Town of 
Remington v. Wood County, 298 N.W. 
591, 238 Wis. 172. 

A county gets an absolute estate in 
fee simple in lands to which it takes 
tax deed, and is not under duty to sell 
the lands or to account to town until 
land is sold in county’s discretion. St. 
1939, § 75.36.—Town of Remington y. 
Zetis County, 298 N.W. 591, 238 Wis. 
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TAXATION — 


Kan. Under statutes dealing with 


apportionment and _ distribution 
mortgage registration tax among coun- 
ties and under other laws concerning 
taxing of property of public utilities, 
items usually spoken of as personalty, 
such as rights of way, easements, poles, 
lines, viaducts, pipes, meters, and oth- 
er similar property, should be consid- 
ered as “realty”. Gen.St.1935, 79-102, 
79-701 to 79-712, 79-3101 to 79-3107.— 
Board of Com’rs of Shawnee County v. 
Wright, 109 P.2d 184, 153 Kan. 19. 
The mortgage registration tax should 
be apportioned and distributed among 
counties in which mortgage is recorded 
on basis of assessed value of realty and 
other property in county that statute 
designates and requires to be assessed 
as realty, but assessed value of other 
property, even if contained in mort- 
gage, should not be included in such 
basis for apportionment. Gen.St.1935, 
79-102, 79-701 to 79-712, 79-8101. to 
79-3107.—Board of Com’rs.of Shawnee 
County v. Wright, 109 P.2d 184, 153 


Kan. 19. 
§ 2249 

Kan. A mortgage registration tax 
when it reached the hands of the regis- 
ter of deeds became “public funds” be- 
longing to county pending its proper 
distribution by county treasurer when 
turned over to him, and a cause of 
action of other counties for improper 
distribution was against county and 
not against treasurer alone, since a 
eounty is responsible for any money 
wrongfully paid out by its treasurer in 
pursuance of his duties. Gen.St.1935, 
79-3101 to 79-3107.—Board of Com’rs 
of Shawnee County y. Wright, 109 P.2d 
184, 153 Kan: 19. 

Counties claiming part of mortgage 
registration tax held by the treasurer 
of another county were not barred from 
seeking to recover their shares because 
of their failure to file claims against 
county with its auditor, where the en- 
tire matter had been submitted to the 
State Tax Commission in accordance 
with statute, and county by filing an 
action to enjoin enforcement of com- 
mission’s distribution order denied_all 
liability to the other counties. Gen. 
8t.1935, 79-3105.—Board of Com’rs of 
Shawnee County y. Wright, 109 P.2d 
184, 153 Kan. 19. 


§ 2250 

Wash. The phrase “all collections 
from penalties and interest on delin- 
quent taxes” as used in statute pro- 
viding that collections from penalties 
and interest on delinquent taxes shall 
be credited to current expense fund 
of county contemplates payments ac- 
tually made in money by taxpayer. 
Rem.Rev.Stat. § 11244.—State ex rel. 
City of Seattle v. Stacy, 104 P.2d 575. 

The statutes relating to installment 
contracts on delinquent taxes do not 
indicate that Legislature always in- 
tended counties to be the _ recipient 
of interest and penalties collected on 
delinquent taxes: Rem.Rev.Stat. §§ 
11273-14a, 11273-14b.—State ex rel. 
City of Seattle v. Stacy, 104 P.2d 575. 

§ 2251 

N.Y.App.Div. City officials engaged 
in collecting state and county taxes 
are ‘‘governmental agencies” engaged 
in performing governmental duties pur- 
suant to the mandate of the Legisla- 
ture.—Oneida County vy. City of Utica, 
22 N.Y.S.2d 642, 260 App.Div. 363. 

A county does not collect the amount 
of state and county taxes from the per- 
sons taxed, but it collects it from the 
city which owes that amount to the 
county, and thus the amount uncollect- 
ed of state and county taxes is an in- 
debtedness of the city.—Oneida County 
vy. City of Utica, 22 N.Y.S.2d 642, 260 
App.Div. 363. 

§ 2253 


Kan. In county commissioners’ ae- 
tion to enjoin enforcement of an or- 
der of the State Tax Commission di- 
recting county treasurer to redistribute 
among counties part of mortgage regis- 
tration tax apportioned and paid to 
county, cross-petitions for money judg- 
ments filed by other counties which 
were defendants in the action could be 
disposed of to the end that the whole 


Ol, : 
109 P.2d 184, 153 Kan. 19. 


whe } 


‘matter would be adjudicated in one ac- 
Gen.St.1935, 79-3105.—Board of 


tion. d 
Com’rs of Shawnee County v. Wright, 


Wea 


» 


Counties claiming part of mortgage — 


registration tax held by the treasurer 
of another county were not barred from 
seeking to recover their shares because 
of their failure to file claims against 
county with its auditor, where the en- 
tire matter had been submitted to the 
State Tax Commission in accordance 
with statute, and county by filing an 
action to enjoin enforcement of com- 
mission’s distribution order denied all 
liability to the other counties. Gen.St. 
1935, 79-3105.—Board of Com’rs. of 
Shawnee County v. Wright, 109 P.2d 
184, 153 Kan. 19. 

N.J.Sup. Under statute giving the 
State Tax Commissioner power to in- 
quire into, equalize, and revise valua- 
tions returned in statements of local 
assessors of taxing districts tn secure 
an equitable and fair valuation and 
apportionment of franchise taxes col- 
lected from publie utilities on a uni- 
form basis of valuation between taxing 
districts entitled thereto, municipalities 
were required to evoke that jurisdic- 
tion before they could establish error 
before the Board of Tax Appeals in 
nonaction by the commissioner. N.J. 
S.A. 54:31-1 to 54:31-15.—Bo.ough of 
Bergenfield v. Martin, 20 A.2d 55, 126 
N.J.L. 512, denying certiorari 16 A.2d 
816, 19 N.J.Misc. 1: 

§ 2255 

©.C.A.Tenn. The Tennessee statute 
and constitutional provision requiring 
the payment of an annual poll tax 
levied for school purposes as a condi- 
tion precedent to right to vote do not 
as respects right of elector to vote at 
an election to fill a vacancy in the: 
House of Representatives deprive elec- 
tor of any “privilege or immunity’” 
protected by the federal constitution. 
Code Tenn.1932, § 1082, as amended by 


Pub.Acts Tenn.1933, c. 149; §§ 1559, 

20273 * “U.S.CyAiConst:" “‘art.1) 25 

Amend. 14; Const.Tenn. art. 2, § 28> 

art. 4, § 1; art. 11, § 12.—Pirtle ‘v: 
Brown, 118 F.2d 218. 
§ 2257 

C.C.A.Tenn. The ‘Tennessee statute: 


providing for the payment of an an- 
nual poll tax of $1 for school purposes 
by every inhabitant between the ages 
of 21 and 50 years except persons who: 
are deaf, dumb, blind or incapable of 
labor and of earning a livelihood does 
not levy or assess a poll tax upon vot- 
ers as a class. Code Tenn.1932, § 1082, 
as amended by Pub.Acts Tenn.1933, ce. 
149.—Pirtle v. Brown, 118 F.2d 218. 
The provisions of the Tennessee stat- 
ute and Constitution requiring the pay- 
ment of poll tax as a prerequisite to 
voting do not so much connote a levy 
and assessment as they do an effective 
method of collecting poll tax levied for 
benefit of schools. Code Tenn.1932, 


1082, as amended by Pub.Acts Tenn. 

1933, c. 149; §§ 1559, 2027; Const. 

Menn.art.'2) $289) art. 74)" 8) are! 

ea 12.—Pirtle v. Brown, 118 F.2d 
§ 2262 

N.Y.Ct.Cl. Where corporate reorgani- 


zation plan provided that holders were 
to receive in exchange for their deben- 
tures, units of securities consisting of 
bonds and stocks, and an agency of- 
fered to purchase new units under an 
agreement whereby holders were to de- 
posit new securities with a bank and 
receive a deposit receipt evidencing de- 
posit and each unit was to be in form 
for “transfer” by delivery accompanied 
by fund sufficient to cover purchase of 
New York State stock transfer tax 
stamps and thereafter certificates of de- 
posit were freely traded in and passed 
from hand to hand, sale of deposit re- 
ceipt was equivalent to a sale of securi- 
ties unit it represented and as such was 
subject to transfer tax. Tax Law, § 
270.—Loeb vy. State, 29 N.Y¥:S.2a 464 
176 Mise. 970. : 

Okl. A note, which had at all times 
been owned and held by non-resident 
corporations so that it had never ac- 
quired a taxable situs in Oklahoma, was 


not subject to the chose in action tax. 


Piel 


+ oe 
and nonpay- 

of suc! atute making 
unregistered note of over eight months’ 
duration on which chose in action tax 
has not been paid incompetent evidence. 
68 OKI.St.Ann. §§ 511, 516.—Mitchell v. 
Massey-Harris Co., 113 P.2d 594. ; 

. § 2264 [ 

N.Y.App.Div. The payment of one 
mortgage by a new mortgage is tax- 
able under statute imposing mortgage 
recording tax, even though made with 
the same mortgagee. Tax Law, § 253. 
—Application of Hrie R. Co., 21 N.Y.S. 
2d 513, 260 App.Div. 268, affirmed 30 
N.BH.2d 720. 

Where it appeared that bonds origi- 
nally issued by railroad had actually 
been authenticated by trustee and 
statements filed under statute admitted 
previous advances and that they were 
secured by the mortgage, that bonds 
were pledged by railroad as collateral 
security for railroad’s notes, that new 
bonds were issued under same mort- 
gage and sold and delivered to a new 
creditor under a new contract relation- 
ship and that from proceeds of new 
loan old noteholders and their debts 
were paid and debts extinguished, the 
new bonds were subject to mortgage 
recording tax. Civil Practice Act, § 
1283 et seq.; Tax Law, § 253.—Appli- 
eation of Brie R. Co., 21 N.Y.S8.2d 513, 
zon App.Div. 268, affirmed 30 N.H.2d 

N.Y.Ct.Cl. Under statute imposing 
tax on transfers of stock and other cor- 
porate certificates, a “transfer” is a 
transaction where one surrenders his 
interest so that it vests in another, and 
it is not necessary that the transfer 
shall be directly from the hand of the 
transferor to that of the transferee, but 
it is enough if the right or interest 
transferred is by any form of proce- 
dure relinquished one and vested in 
another, since it is relinquishment of 
the ownership for the benefit of another 
and the resultant acquisition of it by 
him which calls the statute into opera- 
tion. Tax Law, § 270.—Loeb v. State, 
29 N.Y.S.2d 464, 176 Misc. 970. 

Tex.Civ.App. The statute imposing 
stamp tax on all notes and obligations 
secured by chattel mortgages, ‘trust 
deeds, ete., recorded in county clerk's 


office, does not impose property tax 
on city bonds secured by recorded 
trust deeds, but levies tax, not on 


makers or owners of such obligations, 
but on owners’ privilege of having spe- 
ecified’ liens filed and recorded under 
registration laws, so that city is not 
exempt from stamp tax on such bonds 
as owner thereof until their sale. Ver- 
non’s Ann.Civ.St. art. 7047e3 Vernon’s 
Ann.St.Const. art. 8, § 1; art. 11, § 9. 
—City of Abilene v. Fryar, 143 S.W.2d 
654 


In determining nature of stamp tax, 
imposed by statute on notes and obli- 
gations secured by chattel mortgages, 
trust deeds, etc., recorded in county 
clerk’s office, court will look through 
form of statute to substance thereof, 
and characterization of tax therein 
will not necessarily control. Vernon’s 
Ann.Civ.St. art. 7047e.—City of Abilene 
vy. Fryar, 143 S.W.2d 654, 

A city’s acknowledgment in ordinance 
of its agreement to have chattel mort- 
gage and trust deed liens, securing city 
bonds, filed and recorded, did not au- 
thorize county clerk to file and record 
such instruments without payment of 
stamp tax by anyone or by another 
than owner of bonds. Vernon’s Ann. 
Civ.St. art. 7047e.—City of Abilene v. 
Fryar, 148 S.W.2d 654. 


A county clerk’s duty not to file or 
record trust deeds securing city bonds 
without payment of stamp tax is not 
affected by city’s agreement with po- 
tential purehasers of bonds to procure 
filing and registration of trust deeds, 
even if such agreement includes obliga- 
tion of city to pay such tax. Vernon’s 
Ann.Ciy.St. art. 7047e.—City of Abilene 
vy. Fryar, 143 S.W.2d 654. 

-Wis. The interest earned by corpus 
of trust fund during life of trust cre- 
ated by instrument providing for de- 
livery of such corpus and accumulated 


‘as evidence 


238 Wis. 287, 


id a, 


ry on set- 


§ 2270 : 
Minn. The Minnesota mortgage reg- 


istry tax is a “revenue measure’. 
Mason’s Minn.St,1927, § 2323.—McGov- 
ern v. Federal Land Bank of St. Paul, 
296 N.W.. 473, 

Wis. 
ther for his own benefit or for the 
benefit of others or for the purpose of 
changing beneficiaries renders the gift 
incomplete and not taxable. Laws 
1933, c. 3638, § 4.—In re Ingram, 295 
N.W. 749, 236 Wis. 449. 


Where trust indenture: provided that 
during settlor’s lifetime his wife should 
draw from net income of trust estate 
only such amount as her eotrustees in 
their judgment deemed advisable and 
that upon settlor’s death, wife could 
draw only such amount as corporate 
trustee deemed advisable, and provided 
that upon wife’s written request ap- 
proved in writing by settlor’s son dur- 
ing his lifetime, or in event of his 
death, by corporate trustee, the wife 
might get a part or all of the principal 
and provided that if the wife was sur- 
vived by the son, he might get any or 
all of the principal upon his written 
request approved in writing by cor- 
porate trustee, there was no completed 
“sift”? to the wife which could be taxed 
under the Emergency Gift Tax Law. 
Laws 19338, c. 363, § 4.—In re Ingram, 
295 N.W. 749, 2386 Wis. 449. 


§ 2306 

Cal. The Personal Income Tax Act 
applicable to net income accrued after 
January 1, 1935, which statute was 
enacted on June 13, 1935, as applied 
to income received on sale of mining 
property and lease in January, 1935, 
pursuant to an. option given in pre- 
vious year, is not invalid on the ground 
that it is retroactive in effect and viola- 
tive of the ‘‘due process of law” clauses 
of the State and Federal Constitutions. 
St:1935, (p. -1090;") Const.Cal. arty 1/7'§ 
13; U.S.C.A.Const. Amend. 14.—Holmes 
v. McColgan, 110 P.2d 428. 

Cal, The Legislature, in providing a 
state income tax, is not hampered by 
the constitutional limitation of appor- 
tionment involved in federal’ legisla- 
Pm MER EOC v. McColgan, 110 P.2d 


The provision of the California Per- 
sonal Income Tax Act of 1935, that 
for the purposes of the act a personal 
holding company shall not be recog- 
nized as a legal entity separate and 
distinct from its shareholders, does not 
violate the provision of the State Con- 
stitution that all laws of a _ general 
nature shall have a uniform operation, 
nor “due process of law” nor ‘equal 
protection of law’ provisions of the 
Federal Constitution. $t.1935,. pp. 
11090) p1122hee'ConsiCal, “art; (1y)'§ 01; 
U.S.C.A.Const. Amend. 14.—McCreery 
v. McColgan, 110 P.2d 1051. 

N.M. The statute imposing: income 
tax upon. foreign corporations having 
a business or agency or engaged in 


transaction of business in, into, or 
from state, or deriving any income 
from any property within state, in 


proportion to net income of such busi- 
ness or agency, is not ‘‘discriminatory” 
against foreign corporations, since sim- 
ilar tax is levied against every in- 
dividual, trust or estate of the state, 
every nonresident individual, trust, or 
estate, and every domestie corporation 
or association. Laws 1933, c, 85, § 1, 
as amended by Laws 19387, c. 189, § 1. 
—Humble Pipe Line Co. v. State, 109 
P.2d 247, 45 N.M. 29. 

W.Va. The constitutional require- 
ment of equal and uniform taxation 
means that as to classes of property, 
businesses or incomes there shall be 
uniformity of taxation and a tax upon 
all business of the same class, which 
is uniform as to that class of business 
is not unconstitutional. Const. art. 10, 


Control by donor over gift ei- 


,Hi2d 922. i 


Me *! 


My 


lial hs a AE aM 
§ }.—Christopher vy. James, 12 S.B.2d 


Wis. Imposing income tax on capital _ 
gains retained by trustee, as constitut- 
ing “contingently distributable income 
not distributed’, within terms of the 
statute, was not a taking of property 
without “due process of law’ where — 
trust was revocable but power of reyo- 
cation was not exercised during the tax a 


year. St.1939, § .71.095(4);_ U.S,C.A 
Amend. 14.—First Wisconsin Trust Co, ~ 
v. Wisconsin Department of Taxation, — 
294 N.W. 868, 287 Wis. 135. oneness 


§ 2307 ; 4 Beta 

C.C.A.Ind. Where taxpayer purchase 
Indiana ties, which were treated at — 
taxpayer’s Ohio treatment plant, ‘and 
sold ties to railroad, and all payments — 
for ties were made by railroad at its 


on 
Ns 


the 

Ann.St.Ind.1933, §§ 64-2601 to 64-2603; | 
U.S.C.A.Const.. Amend, 14; art. 1, § 8, — 
cl. 3.—Wood Preserving Corporation y. 
Department of Treasury of State 
Indiana, 114 F.2d 922. OE eT 
Even if transaction involving sale of 
raw untreated erossties to railroad in | ; 
Indiana, treatment of ties in Ohio, pay- — 
ments by railroad from its Baltimor 
office and to seller at its office in Pitts: 
burgh, was taxable in Indiana, tax wa 
invalid where no method was provide 
by the Indiana Gross Income Tax Act, 
or otherwise, for allocating the tax 
to the income derived from that part | 


of Treasury of State of Indiana, 114 — 


Ark. Under statute providing that — 
foreign corporation doing business in Fa , 
the state shall pay annuaily an income ~ 
tax ‘“‘on the Corporation” of its entire 
net income as now determined by the ~ 
income tax laws of Arkansas, quoted — 
words are meaningless but construed — 
in light of prior statute providing that — 
foreign corporation shall annually pay — 
an income tax equivalent to two per 
cent. “of a proportion” of its entire 

“pe 
1 


net income, words “on the Corporation’ oe 
must have been intended to mean of 
the “proportion” and as so construed 
the statute is not void. Laws 1941, — 
Act 129, §§ 1, 2(A) (B); Pope’s Dig. § 
14026(b).—Hardin v. Fort Smith Couch © 
& Bedding Co., 152 S.W.2d 1015.) { 
Mass. The Massachusetts income tax 
was a “property tax’’ which, not being 
proportional upon all estates lying 
within commonwealth, did not become — 
effective except by constitutional — 


amendment. G.L.(Ter.Ed.) ¢. 62, § 7 
(c), as amended by St.1935, ¢. 481; Le 
Const. pt. 2, ¢. 1, § 1, art. 44, adopted 
in 1915.—Commissioner of Corporations tes 


~~ 
Fi 
k 
; 
; 
j 
j 
3 


and Taxation v. Tousant, 34 N.H.2d° 
500, 309 Mass. 84. te 
Wis. Under constitutional amend- 


ment authorizing the levying of an in- 
come tax, an “income tax’ is a pur- - 
den laid upon the recipient of an in- 
come, and the amount of the tax is 
measured by the amount of the income, 
and the state cannot undertake to tax 
income of citizens of other states who 
are not doing business in Wisconsin.— 
J. C. Penney Co. v. Wisconsin Tax 
Commission, 298 N.W. 186, 238 Wis. 
69, 134 A.L.R. 908, conforming to man- 
date State of Wisconsin v. J. C. Pen- 
ney Co., 61 S.Ct. 246, 311 U.S. 435, 85 
L.Ed. 267, 130, A\L.R. 1229, reversing 
J. C. Penney Co. v. Wisconsin Tax 
Commission, 289 N.W. 677, 233 Wis. 
286, 126 A.L.R. 1333, certiorari granted 
State of Wisconsin v. J. C. Penney Co., 
60 S.Ct. 1076, 310 U.S. 618, 84 Ld. 
1392, rehearing denied 61 S.Ct. 444, 312 
U.S. 712, 85 L.Ed. -—, conforming to ) 
mandate State of Wisconsin vy. Minne- 
sota Mining & Mfg. Co., 61 S.Ct. 253, 
311 U.S. 452, 85 L.Ed. 274, reversing ~ 


r 


§ 2307 


Minnesota Mining & Mfg. Co. v. Wis- 
aes consin Tax Commission, 289 N.W. 686, 
233 Wis. 306, certiorari granted State 
of Wisconsin v. Minnesota Mining & 
Mfg. Co., 60 S.Ct. 1077, 310 U.S. 619, 
84 L.Ed. 1398, rehearing denied 61 S. 
Ct. 444, 812 U.S. 712)°85 L.Ed. —, 
 -eonforming to mandate State of Wis- 
consin vy. F. W. Woolworth Co., 61 S. 
Ct. 395, 311 U.S. 622, 85 L.Hd: —, re- 
-_yversing F. W. Woolworth Co. y. Wis- 
~_ eonsin Tax Commission, 289 N.W. 685, 
- 238 Wis. 305, certiorari granted State 
of Wisconsin v. F. W. Woolworth Co., 
™ 60 S.Ct. 1076, 310°U.S. 619, 84 L.Ed. 
1398, rehearing denied 61 S.Ct. 444, 
$12 U.S. 711, 85 L.Ed. —. 


eign «~state where disbursement was 
made. St.1939, § 71.60.—J. C. Penney 
gs Co. y.. Wisconsin Tax Commission, 298 
_ N.W. 186, 238 Wis. 69, 134 A.L.R. 908, 
eonforming to mandate State of Wis- 
- eonsin v. J. C. Penney Co., 61 S.Ct. 246, 
311.U.S. 435, 85. L.Ed. 267, 130 A.L.R. 
229, reversing J. C. Penney Co. _v. 
Jisconsin Tax Commission, 289 N.W. 
677, 233 Wis. 286, 126. A.L.R. 13338, 
certiorari granted State of Wisconsin v. 
J. C. Penney Co., 60 S.Ct. 1076, 310 
_  .ULS. 618, 84 L.Ed. 1392, rehearing de- 
mied 61 S.Ct. 444, 312 U.S. 712, 85 L. 
Ed. —, conforming to mandate State 
of Wisconsin vy. Minnesota Mining & 
_ Mfg. Co., 61S. Ct: 1253). 311..U.S. 1452, 
«85: L.d. 274, reversing Minnesota Min- 
ing & Mfg. Co. v. Wisconsin Tax Com- 
mission, 289 N.W. 686, 233 Wis. 306, 
ertiorari granted State of Wisconsin 
.. Minnesota Mining & Mfg. Co., 60 S. 
E Ct:° 1077, 310 U.S. 619, 84 L.Ed. 1393, 
rehearing denied 61 S.Ct. 444, 312 U:S. 
— 712, 85 L.Hd. —, conforming to man- 
date State of Wisconsin y. Ff. W. Wool- 
‘worth Co., 61 S.Ct. 395, 311 U.S. 622, 
85 L.Ed. —, reversing F. W. Wool- 
‘worth Co. v. Wisconsin Tax Commis- 
sion. 289 N.W. 685, 233 Wis. 305, certi- 
-orari granted State of Wisconsin v. F. 
W. Woolworth Co., 60 S.Ct. 1076, 310 
; US. 619, 84 L.Hd. 1393, rehearing de- 
nied 61 S.Ct. 444, 312 U.S. 711, 85 L. 
id. ——. 
' Under statute imposing an excise tax 


from property 
_ transacted in the state, provision that 
in the absence of proof to the contrary 
_ dividends shall be presumed to have 
been paid out of earnings attributable 
to the state for the year immediately 
- preceding the payment of the dividend, 
- ereates a rebuttable presumption with- 
Ai in the power of the Legislature to cre- 
ate, and which ceases to operate when 
: evidence rebutting it is introduced. 
St.19389, § 71.60, § 3(4).—J. C. Penney 
Co. y. Wisconsin Tax Commission, 298 
N.W. 186, 238 Wis. 69, 134 A.L.R. 908, 
conforming to mandate State of Wis- 
consin v. J. C. Penney Co., 61 S.Ct. 246, 
311 U.S. 435, 85 L.Hd. 267, 130 A.L.R. 


1229, reversing J. C. Penney. Co. y. 
Wisconsin Tax Commission, 289 N.W. 
G7 Ty 233) Wis. (286, 226 ALR 1833, 


certiorari granted State of Wisconsin 
v. J. C. Penney Co., 60 S.Ct. 1076, 310 
| U.S. 618, 84 L.Ed. 1392, rehearing de- 
= nied 61 S.Ct. 444, 312 U.S. 712,) 85 
sf L.Ed, —, conforming to mandate State 
of Wisconsin y. Minnesota Mining & 
mite. (Co., 61 S.Ct., 253, 311. U.S. 452, 
85 L.Ed. 274, reversing Minnesota Min- 
ing & Mfg. Co. v. Wisconsin Tax Com- 
+ mission, 289 N.W. 686, 233 Wis. 306, 
certiorari granted State of Wisconsin 
y, Minnesota Mining & Mfg. Co., 60 S. 
Ct. 1077, 310 U.S. 619, 84 L.Ed. 1393, 
rehearing denied 61 §.Ct. 444, 312 U.S. 
712, 85 L.Ed. —-, conforming to man- 
date State of Wisconsin v. F. W. Wool- 
worth Co., 61 S.Ct. 395, 311 U.S. 622, 
85 L.Ed. —, reversing F. W. Wool- 
worth Co. v. Wisconsin Tax Commis- 
sion, 289 N.W. 685, 233 Wis, 305, cer- 
tiorari granted State of Wisconsin y. 


“TAXATION 


W. Woolworth Co. 60 8.Ct. 2076, 


F. 
310 U.S. 619, 84 L.Ed. 1393, rehearing 


denied 61 S.Ct. 444, 312 U.S. 711, 85 
L.Ed. —. : 


§ 2309 
Ky. The statute taxing proceeds of 
life policies as part of a deeedent’s es- 
tate does not violate “due process” or 
‘impair the obligation of a contract” 
as applied to policies which are taken 
out prior to passage of the statute and 
which reserve a right to change the 
designated beneficiary. Ky.St. § 4281a- 
63 vi USCA Const) art) (ips 8 PLO; 
Amend. 14—Dumesnil v. Reeves, 142 

S.W.2d 132, 283 Ky.—563. 
313 


§ 231 

U.S.Wis. The State of Wisconsin 
has power to impose on corporations 
chartered by other states but permitted 
to carry on business in Wisconsin a 
general corporate income tax on earn- 
ings attributable to their Wisconsin 
activities.—State of Wisconsin yv. J. C. 
Penney Co., 61 S.Ct. 246, 811 U.S. 435, 
85 L.Ed. —, 130 A.L.R. 1229, reversing 
J. C. Penney Co. v. Wisconsin Tax 
Commission, 289 N.W. 677, 233 Wis. 
286, 126 A.L.R. 1333, certiorari grant- 
ed State of Wisconsin v. J. C. Penney 
Co., 60. S.Ct. 1076, 310 U.S. 618,, 84 
L.Ed. 1392, followed in F. W. Wool- 
worth Co. v. Wisconsin Tax Commis- 
sion, 289 N.W. 685, 233 Wis. 305, 
certiorari. granted State of Wisconsin 
v. EF. W. Woolworth Co., 60 S.Ct. 1076, 
310 U.S. 619, 84 L.Ed. 1398, reversed 
61 S.Ct. 395, rehearing denied 61 S.Ct. 
444, followed in Minnesota Mining & 
Manufacturing Co. v. Wisconsin Tax 
Commission, 289 N.W. 686, 233 Wis. 
306, certiorari granted State of Wis- 
consin vy. Minnesota Mining & Manufac- 
turing Co., 60 S.Ct. 1077, 310 U.S. 619, 
84 L.Bd. 1393, reversed 61 S.Ct. 253, 
311 U.S. 452, 85 L.Hd. —, rehearing 
denied 61 S.Ct. 444, rehearing denied 
State of Wisconsin v. J. C. Penney Co., 
61 S.Ct. 444. 

C.C.A.Ind. Provision of Indiana Gross 
Income Tax Act that tax shall be levied 
upon the gross income, derived from 
sources within the State of Indiana, of 
all persons who are not residents of the 
state, but are engaged in business in 
the state, or who derive gross income 
from sources within the state, was in- 
tended to apply to persons, not legal 
residents of the state, but living tem- 
porarily or engaged in business in the 
state and receiving income there. Burns’ 
Ann.St.Ind.1933, §§ 64-2601 to 64-2603. 
—Wood Preserving Corporation vy. De- 
partment of Treasury of State of In- 
diana, 114 F.2d 922. 

Under Indiana Gross Income Tax Act 
imposing tax measured by amount or 
volume of gross income, the thing taxed 
is the receipt of gross income. Burns’ 
Ann.St.Ind.1933, §§ 64-2601 to 64-2603. 
—Wood Preserving Corporation vy. De- 
partment of Treasury of State of In- 
diana, 114 F.2d 922. 

Cal. Dividends received by residents 
of China on stock of California corpo- 
ration were not subject to California 
income tax, though stock certificates 
were held in a living trust in Cali- 
fornia for sole purpose of receiving 
dividends and forwarding them to own- 
er, since stock had a situs in China 
under the rule ‘‘mobilia sequuntur per- 
sonam’”’, St.1935, p. 1093, § 5—_Rob- 
inson vy. McColgan, 110 P.2d 426. 


Cal. Under Personal Income Tax Act 
enacted in June, 1935, applicable to 
net income accrued after January 1, 
1935, defining net income and_ gross 
income, and providing that method of 
computing gains from sales of realty, 
which gains are included in gross in- 
come, shall follow federal practice un- 
der which gain is the excess of sale 
price of property over its cost, where 
owner by discovery, location, and pur- 
chase of interest in mining property 
and mining lease gave option to pur. 
chase in November, 1934, and option 
was exercised in January, 1935, dif- 
ference between cost and selling price 
of property and mining lease was “in- 
come” subject to tax and not “capital” 
not subject to tax, since accretions to 
capital are taxable as “income”, not 
when such accretions occur, but when 


gain ts 


realized by sale. § 


1094, 1095, 1123, §§ 6, 7( 


Revenue thets 1994, 06.1 iads teens. 
C.A. Int.Rev.Acts, Bes 691-701.—Holmes ~ 


payment of income taxes. 
et seq. and 34, pp. 1090, 1122.—Mc- 
Creery v. McColgan, 110 P.2d 1051. 

Sharéholders in a corporation may be 
liable for a state income tax on their 
proportionate shares of undistributed 
ay of the corporation.—McCreery v- 

eColgan, 110 P.2d 1051. “ 

Shareholders of personal holding 
company were liable for state income 
taxes on undistributed profits of the 
corporation. St.1935, §§ 1 et seq. and 
34, pp. 1090, 1122.—McCreery v. Mc- 
Colgan, 110 P.2d 1051. : 

Cal.App. A state has no power to tax 
income of nonresident or income of 
foreign corporation with its principal 

lace of business elsewhere, when st.ch 
ncome is properly attributable to busi- 
ness or property located in another 
state. U.S.C.A.Const. Amend. 14.—Hol- 
ly Sugar Corporation vy. McColgan, 106 
P.2d 208. 

Ga.App. The provision of State In- 
come Tax Act authorizing imposition 
of income tax on interest and rent re- 
ceived by corporation imposes tax on 
net interest and rent and not on gross 
interest and rent, and, since statute 
does not purport to provide a formula 
for deduction of cost of earning inter- 
est, any fair means of arriving at such 
costs is available. Laws 1931, Ex.Sess., 
p. 35, § 15(b) (1, 3).—State Revenue 
Commission v. Carson Naval Stores Co., 
11 S.H.2d 678. 

Ga.App. Under statutes respecting 
income taxes, fiduciaries and individu- 
als are governed alike by provisions re- 
lating to individuals, although the 
word “individual” is not restricted 
necessarily to “single” individual, save 
only,as exceptions may be provided to 
refer alone to fiduciaries. Code, é 92- 
3203;  Ga.Code Ann, § 92-3106 (h),— 


Forrester v. Trust Co. of Georgia, 15 S. 


H.2d 559.. 

Idaho. The salary of the Secretary 
of State, who is a “constitutional offi- 
cer” is not within legislative definition 
of “gross income” for purpose of state 
income tax, and is not subject to such 
tax. Code 1932, § 61-2401 et seq; 
Const,Idaho, art. 4, § 1; art. 5, § 27.— 
Girard v. Defenbach, 106 P.2a 1010. 


Ind. The word “including”, as used 
in the Gross Income Tax Act of 1933, 
providing that all receipts by reason of 
the investment of capital, “including” 
interest, discount, rentals, royalties, 
fees, commissions, or other emoluments, 
however designated, jis used as a word 
of limitation, though sometimes in ex- 
ceptional cases as a word of enlarge- 
ment it is used as: meaning ‘‘also” or 
‘in addition to”, and the words ‘‘in- 
terest, discount, rentals, royalties, fees, 
commissions or other emoluments, how- 
ever designated” designate the type of 
receipts from the investment of capital 
which the legislature intended to tax 
by the provision. Burns’ Ann.St. § 64- 
2601(f).—Department of Treasury of 
Indiana v. Muessel, 32 N.H.2d 596. 

The provision of the Gross Income 
Tax Act of 1933 that the term ‘‘gross 
income” means the gross receipts of 
the taxpayer, received as compensation 
or from trades, businesses, or com- 
merce, or proceeding from the sale of 
property, including interest, discount, 
rentals, royalties, fees, commissions, or 
other emoluments, however designated, 
was intended to cover only profits or 
earnings from invested capital. Burns’ 
Ann.St. § 64-2601(f).—Department of 
Treasury of Indiana v. Muessel, 32 N. 
BH.2d 596. ; 

Where stockholders in two corpora- 
tions delivered all of their stock to a 
holding company and received therefor. 


ae 


ee ; if 1 Rut pul 


- tives—Commissioner of 
and Taxation y. Secon 


- . come” subject to Gross Income Tax Act 


ay 


omp. 

holders received a_ redistribution of 
stock in the two orig nal corporations, 
the redistribution was not “gross in- 


of 1933. Burns’ Ann.St. §§ 64-2601 et 
seq., 64-2601(f).—Department of Treas- 
pee of Indiana v. Muessel, 32 N.H.2d 


Ind.App. The Gross Income Tax 
Act did not impose an “occupational 
tax” but imposed a tax on the priv- 
ilege of receiving income. Burns’Ann, 
St. § 64-2603.—Oster v. Department of 
Treasury, 33 N.E.2d. 799. : 

The classification contained in Gross 
Income Tax Act is not a classification 
of occupations but is a classification of 
gross income determined by_ sources 
of such income. Burns’ Ann.St. § 64- 
2603.—Oster v. Department of Treasury, 
33 N.H.2d 799. 

Under Gross Income Tax Act impos- 
ing a tax of % of one per cent. on 
gross income derived from ‘business of 
manufacturing” and a tax ‘of one per 
cent. on gross income derived from 
“personal services’’, legislative inten- 
tion is that gross income derived from 
business of manufacturing is not gross 
income derived from personal services. 
but that term “personal services’ is no 
limited to fee, salary or wages as usual- 
ly understood. Burns’ Ann.St. § 64- 


2603(a, f).—Oster v. Department of 
Treasury, 23 N.H.2d 799. 
La. Words “capital assets’ in in- 


come tax law of 1934 should be given 
their ordinary meaning as meaning 
assets of a permanent nature, or em- 
ployed in carrying on a_ particular 
business or trade. Act No. 21 of 1934, 
§ 9(j); Rev.Civ.Code, art. 15.—Rath- 
borne y. Collector of Revenue, 200 So. 


~ 149, 196 La. 795. 


Where stocks and bonds are used as 
a part of a business undertaking, they 
become “capital assets’; for example, 


‘where stock of subsidiary corporation 


is held for purpose of controlling it, 
the stock thus held becomes fixed and 
is no longer a current or liquid as- 


” get.—Rathborne v. Collector of Revenue, 


200 So. 149, 196 La. 795. 


Mass. Though excess of gains over 
losses from purchases or sales of in- 
tangibles by trustees under trust in- 
denture providing for payment of net 
income of trust to life beneficiary, ter- 
mination of trust on her death, pay- 
ment of trust estate thereafter to gran- 
tor or his legal representative, and ter- 
mination or modification of indenture 
at any time by agreement of «grantor 
and beneficiary, constituted taxable in- 
come, it was not distributable to life 
beneficiary, but received and accumu- 
lated for beneficiaries of remainder in- 
terest. G.L.(Ter.Ed.) c. 62, §§ 5(c), 8 
(d), 10.—Commissioner of Corporations 
and Taxation v. Second Nat. Bank of 
Boston, 30 N.£.2d 889, 308 Mass, 1. 

Income received by trustees is ‘‘ac- 
cumulated’, within meaning of income 
tax statute, for persons having present 
right at time of its accumulation to re- 
ceive such income in future, that is, 
persons having future interests therein. 
G.L.(Ter.Ed.) c. 62, §§ 8(d), 10, 10(38). 
—Commissioner of Corporations and 
Taxation v.. Second Nat. Bank of Bos- 
ton, 30 N.E.2d 889, 308 Mass. 1. 


The words, “remainder presently 
vested’’, in statutory provision for tax- 
ing income received by trustees and 
accumulated for benefit of any future 
interest except remainder — presently 
vested in persons in being and not sub- 
ject to be divested by happening of any 
contingency expressly mentioned in in- 
strument creating trust, are used in 
their primary common-law sense, 
though, in accordance with common us- 
age, as including equitable future inter- 
ests in personalty, rather than in broad- 
er sense of future interests assignable 
and transmissible by will or laws regu- 
lating intestate succession. G.L.(Ter. 
Ed.) c. 62,°§ 10(8)—Commissioner of 
Corporations and Taxation v. Second 
Nat. Bank of Boston, 30 N.H.2d 889, 
808 Mass. 1, 

Ordinarily, assignability and trans- 


} 


He) g 
the stock- 


of future interests so assignable and 
transmissible, so that existence of such 
attributes does not prevent remainder 
from being vested within meaning of 
statute taxing income accumulated by 
trustees for benefit of any future inter- 
est except remainder presently vested 
in persons in being and not subject to 
divestiture by happening of any contin- 
gency expressly mentioned in instru- 
ment creating trust. G.L.(Ter.Ed.) e. 
62, § 10(3)—Commissioner of Corpora- 
tions and Taxation v. Second Nat. Bank 
of Boston, 30 N.H.2d 889, 308 Mass. 1. 

The words “subject to be divested’, 
when referring to “remainder presently 
vested”, as in statutory provision for 
taxation of income accumulated by 
trustees for benefit of any future in- 
terest except remainder presently vest- 
ed in person in being and not subject 
to be divested by happening of any 
contingency expressly mentioned in 
instrument creating trust, mean that 
such remainder can be cut short before 
its otherwise normal termination, but 
do not refer to ordinary attributes of 
such remainder, which are assignability 
and transmissibility by will or laws of 
intestate succession, G.L.(Ter.Ed.) ¢. 
62, § 10(8).—Commissioner of Corpora- 
tions and Taxation v. Second Nat. Bank 
of Boston, 30 N.H.2d 889, 308 Mass. 1. 

The statutory provision for taxation 
of income, accumulated by trustees for 
benefit of any future interest except re- 
mainder presently vested in person in 
being and not subject to be divested by 
happening of any contingency expressly. 
mentioned in instrument creating trust, 
does not place vested remainder in class 
of taxable future interests merely be- 
cause its ordinary attributes of assign- 
ability and transmissibility by will or 
laws of intestate succession are men- 
tioned in trust instrument. G.L.(Ter. 
Ed.) c. 62, § 10(3).—Commissioner of 
Corporations and Taxation v. Second 
Nat. Bank of Boston, 30 N.H.2d 889, 
308 Mass. 1. 

Clauses in trust instrument, which 
add nothing of substance to parties’ 
rights and do not affect nature and 
quality of future interest, created by 
such instrument, as vested remainder, 
do not constitute grounds for imposing 
tax on income accumulated by trustees 
for persons having future interests 
therein. G.L.(Ter.Hd.) c. 62, § 10(3).— 
Commissioner of Corporations and Tax- 
ation v. Second Nat. Bank of Boston, 
30 N.B.2d 889, 308 Mass. 1. 

Income, consisting of excess of gains 
over losses from purchases or sales of 
intangibles by trustees under trust in- 
denture providing for payment of net 
income of trust to life beneficiary, ter- 
mination of trust on her death, pay- 
ment of trust estate thereon to grantor, 
who resided in another state when in- 
come was accumulated, or his legal 
representative, and termination or mod- 
ification of indenture at any time by 
agreement of grantor and beneficiary, 
was not subject to taxation. G.L.(Ter. 
Hd.) c. 62, §§ 5(c), 10(3).—Commission- 
er of Corporations and Taxation vy. Sec- 
ond Nat. Bank of Boston, 30 N.H.2d 
889, 308 Mass. 1. 

The words, “upon the order of’, in 
provision of trust indenture for pay- 
ment of trust estate, on death of life 
beneficiary of net income, “to or upon 
the order of the grantor or his legal 
representatives”, did not give grantor 
and such representatives powers of ap- 
pointment, by exercise of which gran- 
tor’s vested remainder could be divest- 
ed within statutory provision for taxa- 
tion of income accumulated by trustees 
for benefit of any future interest ex- 
cept presently vested remainder not 
subject to be divested by happening of 
any contingency expressly mentioned in 
trust instrument, but such words 
showed parties’ intention that trustees 
should not be required to make pay- 
ment to grantor or his administrators 
or executors personally, but might 
make payment to agent or even as- 
signee of grantor or such representa- 


ond Nat. B 
Boston, 30 N.H.2d 889, 308 Mass. 
A provision in trust indenture for 
termination or modification thereof a 
any time by agreement of grantor an 
life beneficiary of net income of trus 
did not describe “contingency’ 
happening of which vested remainde: 
in grantor after beneficiary’s death w 
“subject to be divested”, within stati 
tory provision for taxation of incom 
accumulated by trustees for benefit — 
any future interest except present 
vested remainder not subject to be di- — 
vested by happening of any cone ai 
cy expressly mentioned in trust insi rages : 
ment. G.L.(Ter,Bd.) ¢. 62, § 10(3).— 
Commissioner of Corporations and Tax- — 
ation v. Second Nat. Bank of Boston. 
30 N.E.2d 889, 308 Mass. 1. , oe < 


The. purpose of statute relat- 
exchange 
‘cor= 


pao 


ing to tax upon gain from an e 
of shares upon reorganization of 
poration, association, or trust is t 
mere receipt of shares representin 
same interest in assets of corpo 
corpus of trust as the old shares is 
a taxable event, and that tax is 


as owner of old shares, receipt of ney 
shares, if their market value exceeds 
cost of those surrendered in exchange 
constitutes. a taxable gain. G.L.(Ter 
Eid.) c. 62, § 5(c), as amended by St. 
1935, c. 481.—Commissioner of Corpor 
tions and Taxation v. Tousant, 34 N. 
2d 500, 309 Mass. 84. ae 

In determining whether taxpayer’s r 
ceipt of new shares upon reorgan 


gain, ; 
were exchanged for same number 
new preferred shares and some comm 


warrants was not controlling. 
question as to whether taxpayer's p 
portionate ownership was changed 
to be tested by nature of thing ace 
plished rather than by details in which | 
it was clothed. G.L.(Ter.Ed.) ¢. 62, — 
5(c), as amended by St.1935, ec. 481. 
Commissioner of Corporations and Ta 
ation v. Tousant, 34 N.W.2d 500, 309 
Mass. 84, ie 
Where there was no finding of cost. 
or value of purchase warrants received 
by taxpayer in connection with reor- — 
ganization of trust in which taxpayer 
held shares or any finding that taxpay- 
er used warrants to subscribe for new _ 
shares or made any use of them, receipt 
of warrants was not shown to be taxa ay 
ble income, G.L.(Ter.Ed.) ¢. 62, § 5(c), i 
as amended by St.1935, ¢. 481.—Com- 
missioner of Corporations and Taxation i % 
Le Tousant, 34 N.B.2d 500, 309 Mass. 
Where taxpayer in connection with — 
reorganization of trust waived arrears 
on overdue unpaid dividends, received , 
same number of new preferred shares_ i 
in place of old preferred shares, and re-— 
ceived a lesser number of common 
shares together with purchase warrants, 
and there was nothing to indicate that 
proportionate interest of any sharehold- 
er in assets of trust had been changed, 
receipt of the new shares did not con- 
stitute a taxable gain, although their 
market value exceeded cost of old 
shares. G.lu.(Ter.Ed.) c. 62, § 5(c), as 
amended by St.1935, ¢. 481.—Commis- 
sioner of Corporations and Taxation v. 
Tousant, 34 N.H.2d 500, 309 Mass. 84. 


Mich. Under statute imposing specific 
tax on intangible personal property, the 
income basis for measuring the tax 
does not constitute it an “income tax.” 


Pub.Acts 1939, No. 301, § 2; Const. art. 

10, § 4.—Shivel v. Vidro, 294 N.W. 78, 

295 Mich. 10. af 
An “income tax’’ is an assessment / 
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upon the income of a person and not 
upon any particular property from 
which that income 2 
4 v. Vidro, 294 N.W. 78, 295 Mich. 10. 
OX Minn. Where a_ holding company 
owned and controlled large system of 
state and national banks, the stock of 
which the holding company held for 
investment, dividends of the _ holding 
company paid to taxpayer, a Minnesota 
resident, out of dividends received by 
holding company from national banks 
were not exempt from state income tax 
‘because of fact that the state taxed 
shares of national banking associations 
as authorized by federal statute which 
a provided that imposition by a state of 
one authorized form of taxation 
against national banking association 
_ should be in lieu of others since hold- 
ing company was an entity distinct 
from that of the banks it controlled 
and managed. Mason’s Minn.St.1927, 
 §§ 2026-1 to 2026-4; Mason’s Minn.St. 
 Supp.1940, § 2394-5(a);_ 12 USCA. § 
-548.—Irvine v. Spaeth, 299 N.W. 204. 

A tax upon income is not required to 
be considered legally or economically 
as a tax on its source.—lIrvine Vv. 
Spaeth, 299 N.W. 204. 
‘Mo. The statute dealing with the 
' rate of income tax to be levied, and the 
statute defining incomes, show _ that 
the legislative intent was to tax all net 
gains, profits, and revenues of a cor- 
_ poration, earned in every way that 
- money can be earned in the transac- 
tion of the corporate business. Mo.St. 
— Ann. §§ 10115, 10117, pp. 8080, 8091.— 
_ In re Kansas City Star Co., 142 S.W.2d 

1029, 130 A.L.R: 1168. 

The word “transaction”, as frequent- 
ly used in the singular and plural in 
statutes dealing with income taxes, is 
-_—practically all inclusive, and signifies 
-. any business activity productive of in- 
come, and may comprehend a series of 
many occurrences, depending not so 
much on the immediateness of their 
le, connection as on their logical relation- 
| ship. Mo.St.Ann. §§ 10115, 10117, pp. 
~ 8080, 8091.—In re’ Kansas City Star 
Co., 142 S.W.2d 1029, 130 A.L.R. 1168. 
- \ Mo. The definition of income “other- 
wise defined’, referred to in section 
10115 of the Income Tax Act, has ref- 
erence to the definitions of income in 
section 10117; the income referred to 
in the former statute as gains, profits, 
revenues, meaning income from _ busi- 
ness transactions in the state, while 
the income referred to in the latter 
statute is income otherwise earned. 
Mo.St.Ann. §§ 10115, 10117, pp. 8080, 
- §091.—Union Electric Co. v. Coale, 146 

S.W.2d 6381. 
at Under statute taxing net income from 
all “sources” in the state of domestic 
; corporations, a domestic public utility 
J 


corporation which owned stock in eight 
foreign corporations and a _ foreign 
stock company operated by _ trustees, 
and whieh received dividends there- 
BS from, was not required to pay income 
tax on those dividends to the state, 
though shares of stock evidenced by 
stock certificates had a situs within 
the state, on the ground that the cer- 
tificates should be considered’ the 
“source” of dividend income, since the 
stock certificates were nothing more 
than evidence of ownership and were 
not the “source” of the dividends paid 
thereon. Mo.St.Ann. §§ 10115, 10117, 
pp. 8080, 8091—Union Electric Co. vy. 
Coale, 146 S.W.2d 631. 
a Nev. Where statutes authorized the 
i Tax Commission to determine the ‘net 
proceeds” of all operating mines and 
, to assess the same and authorized cer- 
_ tain deductions, including royalties 
paid by lessee or sublessee, in deter- 
mining the net proceeds, royalties were 
not taxable against owner of mine as 
‘net proceeds.’ Comp.Laws, §§ 6544, 
subd. 6, 6578-6591, and § 6580, as 
amended by St.1937, c. 68; Const. art. 
10, § 1; art. 8, § 2.—Goldfield Con- 
ened Mines Co, v. State, 106 P.2d 
1 


N.M. The statute imposing an in- 
come tax upon foreign corporations 
having a business or agency or en- 
aged in transaction of business in, in- 
0, or from state, or deriving any in- 
come from any property within state, 


is derived.—Shivel 
' initiated in another 
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in proportion to net income of such 
business or agency, has reference. to 
business wholly within state, business 
state and con- 
cluded in state, and business initiated 
in state and concluded elsewhere; and 
as a “catch all” provision it is applied 
to corporations ‘deriving any income 
from any property within this state’. 
Laws 1933, ¢c. 85, § 31(a-c), as amend- 
ed by Laws 1937, c. 189, § 5.—Humble 
Pipe Line Co. v. State, 109 P.2d 247. 
45 N.M. 29. 

Under statute imposing an income 
tax upon foreign corporations having 
a business or agency or engaged in 
transaction of business in, into, or 
from state, or deriving any income 
from any property within state,’ in 
proportion to net income of such busi- 
ness or agency, if entire business is in 
state, the tax imposed is upon entire 
net income, but if business is trans- 
acted across state line, tax is imposed 
upon the portion of net income de- 
rived “from sales, wherever made (of 
products, etc.) which originated in this 
state and from other business done or 
property located within this~ state.” 
Laws 1933, c. 85, § 3i(a-c), as amend- 
ed by Laws 1987, ¢c. 189, § 5—Humble 
Pipe Line Co. v. State, 109 P.2d 247. 
45 N.M. 29. 

The provision in statute imposing an 
income tax upon foreign corporations 
having,a business or agency or en- 
gaged in transaction of business in, 
into, or from state, or deriving any 
income from any property within state, 
that term “gross receipts in this state” 
shall include all receipts for goods, 
wares, and merchandise or for trans- 
porting, delivering, or distributing of 
goods, wares, or merchandise, or trans- 
porting of persons or property in, into, 
or from state, and has special reference 
to transportation companies and _ re- 
ceipts from “transporting * *. * 
property in, into or from this state”. 
Laws 1933, ¢. 85, § 31(a-c), as amend- 
ed by Laws 1937, c. 189, § 5—Humble 
Pipe Line Co. y. State, 109 P.2d 247. 
45 N.M. 29. 

Under statute imposing an income 
tax upon foreign corporations having 
business or agency or engaged in trans- 
action of business in, into, or from 
state, or deriving any income from 
any property within state, a Texas 
company operating a pipe line which 
extended from a point in Texas to 
Hobbs, N. M., where it intersected “a 
trunk line extending from Hobbs to 
Wink, Tex., there connecting with a 
main line through which oil was 
transported to Texas Gulf Coast for 
refining purposes, was required to pay 
the tax on all oil gathered in New 
Mexico. Laws 1933, c. 85,-§ 31(azc), 
as amended by Laws 1987, c. 189, § 5. 
—Humble Pipe Line Co. y. State, 109 
P20. 247, 45 "N.Me 29% 


The words Corea “into” and “from”, 
in statute imposing income tax upon 
receipts of foreign corporation for 
transporting, delivering, or distribut- 
ing of goods, wares, or merchandise or 
transporting of persons or property 
“in”, “into” or “from” state, each rep- 
resents a different idea, the word ‘“‘in’’ 
referring to transportation of property 
wholly within the state, “into” refer- 
ring to transportation of property 
from another state into the state as its 
final destination, and “from” referring 
to property originating in state, the 
destination of which igs in another 
state. Laws, 1933, ¢. 85, § 31(a-c), as 
amended by Laws 19387, ec. 189, § 5.— 
Humble Pipe Line Co. y. State, 109 P. 
2d 247, 45 N.M. 29. 

Under statute imposing an income 
tax upon foreign corporations having a 


business or agency or engaged in 
transaction of business in, into, or 
from state, or deriving any income 


from any property within state, in pro- 
portion to net income of such busi- 
ness or agency, a Texas company op- 
erating a pipe line which extended 
from a point in Texas to Hobbs, N. 
M., where it intersected a trunk line 
extending from Hobbs, to Wink, Tex., 
there connecting with a main line 
through which oil wag transported to 
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Texas Gulf Coast for Pefining purposes, 
was required to pay tax on income de- 
rived from transportation of oil gath-_ 
ered in Texas through such portion 
of pipe line as was situated within 
New Mexico. Laws 19838, c. 85, § 31 
(a-c), as amended by Laws 1937, ¢. 
189, 5.—Humble Pipe Line Co. Vv. 
State, 109 P.2d 247, 45 N.M. 29. ' 

A state may levy an income tax, if. 
not discriminatory, upon incomes of 
foreign corporations, acquired from 
their operation of property within the 
state—Humble Pipe Line Co. v. State, 
109 P.2d 247, 45.N.M. 29. 


N.Y. Under the _ statute imposing 
temporary emergency tax on net in- 
comes of unincorporated businesses, 
defined as any trade, business or occu- 
pation conducted or engaged in by an 
individual or an entity other than a 
corporation, word “business” must be 
construed as part of phrase, “trade, 
business or occupation,’’ and although 
“business” is not thereby rendered ‘the 
equivalent of trade or occupation, sev- 
eral words of the series establish the 
context, and the context determines 
which of the several meanings was in- 
tended by the Legislature. Tax Law, § 
350, subd. 11, § 386.—People ex rel. 
Nauss v. Graves, 28 N.H.2d 881, 283 
N.Y. 383, reversing 19 N.¥.S.2d 101, 
259 App.Div. 753. : 

The terms “business” or “doing busi- 
ness’, when used in tax statutes, con- 
note something more than the owner- 
ship of property and the receipt of in- 
come derived from property.—People 
ex rel. Nauss v. Graves, 28 N.H.2d 881, 
283 N.Y. 383, reversing 19 N.Y.S.2d 
101, 259 App.Div. 753. 


Where owners in common of realty 
acquired by inheritance and held for 
income purposes maintained no office 
of their own, employed realty agent to 
look after property, reserving control 
over disbursements, leases and major 
alterations, maintained a bank account 
in the family name, and one owner 
spent one day a week protecting the 
investment, owners were not required 
to pay a temporary emergency tax 
imposed on net incomes of unincorpo- 
rated businesses as being ‘‘engaged in 
a trade or business”. Tax Law, § 350, 
subd. 11, § 386; Penal Law, § 440.— 
People ex rel. Nauss y. Graves, 28 N.E. 
2d 881, 283 N.Y. 383, reversing 19 N.Y. 
$.2d 101, 259 App-Div. 753. 


N.Y.App.Div. Monthly payments to 
testator’s widow under her trust agree- 
ment with her stepdaughter and trus- 
tee for redisposition of assets of testa- 
tor’s estate free of any charge for pay- 
ment of monthly life annuity install- 
ments to widow as directed by will 
were received under independent annu- 
ity contract involving trust, not under 
will, and hence were properly included 
to extent of 3 per cent. of considera- 
tion paid therefor in computation of 
widow’s gross income subject to tax. 
Tax Law, § 359, subd. 2, par. b.—In re 
Mack, 21 N.Y.S.2d 256, 259 App.Div. 
1108, appeal denied Application of 
Mael 22 N.Y.S.2d 534. Appeal grant- 


N.Y.App.Div. Whether moneys re- 
ceived by taxpayer, who owned all 
the common stock of corporation, from 
corporation, were dividends, so as to 
be taxable under state personal in- 
come tax law, or were loans, was a 
mixed question of law and fact. Tax 
Law, § 3850 et seq.—Calder vy. Graves, 
24 N.Y.S.2d 797, 261 App.Div. 90. 


N.Y.App.Div. Where taxpayer and 
his wife formed a partnership which 
had no assets aside from stock trans- 
ferred by taxpayer to partnership, al- 
though no transfer was made on books 
of corporation, of which taxpayer was 
general manager, and after three years 
instrument was executed purporting to 
dissolve partnership and providing that 
undistributed funds would be retained 
by taxpayer because of pending claims 
for income taxes on income from stock, 
partnership agreement was a mere sub- 
terfuge and taxpayer was liable for 
income taxes on the stock for the three- 
year period. Civil Practice Act, § 1283 
et seq.—Eaton v. State Board of Tax 
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-App.Div. Under statute impos- 


_ ing a tax on the entire net income of a 


partnership and defining gross income 
as including profits and income derived 
by the unincorporated business of 
whatever kind and in whatever form 
paid, the income of a partnership de- 
rived from participation in a separate 
joint venture with another person came 
within that definition of “gross income” 
and was taxable to partnership, even 
though the joint venture had paid a 
tax on its own net income. Tax Law, 
§$ 386 et seq., and § 386-d.—Applica- 
tion of Lowitz, 27 N.Y.S.2d 168, 261 
App.Div. 715. : 

N.Y.Sur. Where testator, after hav- 
ing created an irrevocable inter vivos 
trust, devised widow an income for 
life from entire residuary estate with 
power of appointment over remainder, 
and directed that all “estate, inher- 
itance, transfer or succession taxes” 
upon devise to wife be paid out of 
residuary estate, and subsequently exe- 
eutors, upon ruling that inter vivos 
trust was part of taxable estate, de- 
posited sum of $135,000 with State 
Tax Commission more than 13 months 
prior to expiration of statutory time 
within which executors could have 
paid tax without penalty in order to 
take advantage of discount provision, 
entire amount of discount would be 
treated as income in testamentary es- 
tate, rather than allocating part of 
discount to inter vivos trust. Tax Law, 
§ 249-m et seq.—In re Sinsheimer’s 
Will, 21 -N.Y.S.2d 573. 

N.D. The phrase “income derived 
from any source whatever,’ as used in 
the income tax act, refers to the origin 
of the income, unrestricted by situs or 
location, and hence resident of North 
Dakota, who was a member of a part- 
nership doing business in Minnesota, 
was liable for income tax in North Da- 
kota, though income tax was paid by 
him on the income in Minnesota; his 
share of the net profits of the partner- 
ship being “gross income” as defined 
by the income tax act. Comp.Laws 
Supp.1925, § 2346a1 et seq., as amend- 
ed, and § 2346a7, as amended by Laws 
1931, c. 283, § 3.—Goldberg v. Gray, 
297 N.W. 124; Goldberg v. Gray, 297 
ve 127; Goldberg v. Gray, 297 N.W. 
128. 

S.C. Under statute imposing an in- 
come tax upon every individual resid- 
ing in the state, the word “residing” 
might be literally construed to mean 
living in the state temporarily or tran- 
sitorily as well as permanently, and 
hence it should be given some definite 
construction having in mind a fair and 
impartial imposition of the income tax 
burden in accordance with the legisla- 
tive. intention. Code 1932, § 2437.— 
Phillips v. South Carolina Tax Com- 
mission, 12 S8.H.2d 13, 195 S.C. 472. 

In connection with the matter of the 
assessment of an income tax, no sound 
distinction can be drawn between the 
terms “legal residence” and “domicile”. 
—Phillips v. South Carolina Tax Com- 
mission, 12 S.H.2d 18, 195 S.C. 472. 


In absence of clear language making 
such a construction imperative, the 
statute imposing an income tax upon 
every individual residing in the state 
should not be so construed that a per- 
son having a domicile in one state and 
residing temporarily in South Carolina 
from time to time would become sub- 
ject to double taxation on the same in- 
come by both states. Code 1932, §§ 
2436, 2437, 2439.—Phillips v. South 
Carolina Tax Commission, 12 8.H.2d 13. 
195 S.C. 472. 

Ordinarily, the terms ‘residence’, 
“resident”, “reside” and the like in tax- 
ing statutes, ‘‘inhabitancy” or “inhabi- 
tant’? and ‘actual place of abode’”’ are 
equivalent in substance to the terms 
“domicile”, “having a domicile’ or “one 
domiciled” and the like, and though 
intent is an element in fixing a person’s 
“domicile” or “residence”, in order to 
fix “domicile” or “residence” for pur- 
poses. of taxation, there must be a 
union of that intent and actual resi- 
dence.—Phillips v. South Carolina Tax 
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Commission, 12 S.E.2d 1. 


word “residing’’ within the statute im- 
posing an income tax upon every in- 
dividual residing in the state, it is per- 
tinent to consider that the right of suf- 
frage under the constitution is made 
dependent upon residence in the state 
for a certain length of time, and the 
term “residence” as used in the consti- 
tution with reference to the right to 
vote has substantially the same mean- 
ing as “domicile”. Code 1932, § 2487.— 
Phillips v. South Carolina Tax Com- 
mission, 12 S.H.2d 18, 195 S.C. 472. 

On question whether plaintiff, who 
had his domicile in Virginia and spent 
about six months of each year in South 
Carolina with his family, resided in 
South Carolina and was thus subject to 
income tax in South Carolina, the fact 
that plaintiff's wife had long been a 
member of a school board in Jasper 
county, South Carolina, and was chair- 
man of the board for several years had 
little or no significance, aside from the 
fact that the domicile of the husband 
is the domicile of the wife, where wife 
undertook that work merely out of a 
spirit of good will and received no com- 
pensation, and she was not legally 
qualified to hold the position. Code 
1932, § 2437; Const. art. 17, § 1.—Phil- 
lips v. South Carolina Tax Commission, 
12°S.H.2d 18, 195 S.C. 472. 

On question whether plaintiff, who 
had his domicile in Virginia and spent 
about six months of each year in South 
Carolina with his family, resided in 
South Carolina and was thus subject to 
income tax in South Carolina, the fact 
that plaintiff’s son was registered at a 
school as a resident of Hardeeville, 
South Carolina, was of no special sig- 
nificance and was not sufficient to in- 
dicate an intention on the part of 
plaintiff to abandon his domicile in 
Virginia. Code 1932, § 2437.—Phillips 
v. South Carolina Tax Commission, 12 
S.E.2d 13, 195 S.C. 472. 

S.C. Where Virginia corporation ac- 
quired all the capital stock and bonds 
of South Carolina and Kentucky rail- 
road corporations, and entire line of 
railway, owned by parent Virginia cor- 
poration and two subsidiaries, was 
leased to another corporation for 999 
years at a fixed annual rental, to be 
used as specified in lease for sole pur- 
pose of paying dividends on stock of 
Virginia corporation, as respects lia- 
bility of South Carolina corporation to 
pay South Carolina income tax, the 
South Carolina corporation in legal ef- 
fect received its proportionate share of 
such rentals, notwithstanding such 
rentals actually went to pay dividends 
to stockholders of Virginia corporation. 
Code 1932, § 2440(a).—Carolina. C. & 
O. Ry. of South Carolina v. South Car- 
olina Tax Commission, 15 8.E.2d 764, 
197 S.C. 529. 

A South Carolina corporation could 
not escape its liability for South Caro- 
lina state income tax merely because 
such corporation was subsidiary to a 
parent corporation of another state 
which was the ultimate beneficiary of 
the South Carolina corporation's in- 
come. Code 1932, § 2440(a)—Carolina, 
Cc. & O. Ry. of South Carolina v. South 
Carolina Tax Commission, 15 S.H.2d 
VO4,/ 09S. C.ubad. 


Where parent and subsidiary corpo- 
rations contemplated that no interest 
should ever be paid on mortgage bonds 
and notes of subsidiary corporations, 
all of which were owned by parent cor- 
poration and assigned as collateral se- 
curity for bonds of parent corporation, 
and lessees of property of parent and 
subsidiary corporations agreed to pay 
any interest which might be required 
on such bonds in addition to fixed 
annual rentals, the share of such rent- 
als, apportionable to South Carolina 
subsidiary corporation for the leasing 
of property of South Carolina corpora- 
tion situated in South Carolina, con- 
stituted taxable ‘net income” from 
which corporation was not entitled to 
deduct accrued interest on its bonded 
indebtedness. Code 1932, § 2440(a).— 
Carolina, C. & O. Ry. of South Carolina 
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Tenn. Under the Hall Income Tax © 
Law tax is imposed on income from all Ni 
interest-bearing obligations maturing 
more than six months from date of is- | 


suance. Laws 1931, Ex.Sess., ¢. 20.— re 

Hamilton Nat. Bank y. McCanless, 144: — 

S.W.2d 768. erie 
Executors and administrators are 


subject to the tax imposed by the Hall 
Income Tax Law. Laws 1931, Ex.Sess., 
ce. 20.—Hamilton Nat. Bank v. McCan- 
less, 144 S.W.2d 768. cae 2/31 Oat es 

Va. Once alimony has passed into. 
wife’s hands, her creditors may not 
reach it for payment of any debts in- — 
curred prior to the divorce, and a 
mony is not considered “income” ¥ 
in purview of the income tax laws. 
Haton v. Davis, 10 S.H.2d 893. = 

Vt. Under statute imposing income 
ax ao . 


es 


en 
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The statutes imposing income tax on 
fiduciaries _are presumptively confined — 
to fiduciaries over whom the state has 
jurisdiction, since, if legislature inten: 
ed to tax only resident fiduciaries, 
could have expressed such intent in ap’ 
language. P.L. 872, subd. 2, 873, 87 
883, 918.—First Nat. Bank of Boston 
Harvey, 16 A.2d 184, . f 


Wis. Though creator of a trust may iN 
a 


es 


reserve right and have power to revoke 
until that power is exercised, the terms 
of the trust determine the trustee’s 
rights and responsibilities, and indica- 
tions of ownership to guide taxing au- 
thorities in determining to whom in- _ 
come belongs and is taxable must come 
from the trust instrument itself,—First 
Wisconsin Trust Co. v. Wisconsin De- 
partment of Taxation, 294 N.W. 868, 
237 Wis. 135. Wi elvehll 

A revocable trust is nevertheless op- 
erative and absolute as respects taxa- — 
tion of trust income, until the right of 
revocation is exercised.—First Wiscon- 
sin Trust Co. v. Wisconsin Department 
ee na pope 294 N.W. 868, 237 Wis. © 
~ A revocable trust providing that ere- 
ator should be a beneficiary, receiving 
income in monthly installments, that — 
premiums, gains, and profits less in- 
come taxes should be retained and 
treated as principal, and that upon ere- 5 
ator’s death trustee should distribute — 
the estate, was a “trust” rather than 
an “agency” as respects income tax 
on income retained by trustee, where ~ 
elements of direction and control over 
trustee were not retained. St.1939, ¢ 
71.095(4).—First Wisconsin Trust @o. 
v. Wisconsin Department of Taxation 
294 N.W. 868, 237 Wis. 135. 

Where power of revocation of trust — 
was not exercised until May 5, 1937, — 
control remained in trustee through 
1936, and 1936 ineome must be taxed 
in trustee’s hands. St.1939, § 71.095 
(4).—First Wisconsin Trust Co. v. Wis- 
consin Department of Taxation, 294 N. 
W. 868, 237 Wis. 135. 

A regulation of Tax Commission that, é 
where settlor of trust retains power — 
to revest in himself title to any part ul 
of the corpus, income of such part for i 
taxable year shall be included in com- ej 
puting grantor’s net income, did not 
conform to statute not distinguishing 
between income from revocable and ir- 
revocable trusts, and could not be re- 
lied on to prevent taxation to trustee of 
eapital gains which were “nondistribut- 
able, or contingently distributable in- 
come not distributed” within terms of 
statute. St.1939, §§ 71.095(4), 71.22.— 
First Wisconsin Trust Co, v. Wisconsin 
Department of Taxation, 294 N.W. 868. 

237 Wis. 135. 

Where income tax collected from 
trustee is not collected against him per- 
gonally, but in his representative ca- 
pacity, contention that trustee and set- 
tlor cannot both be owners of the 
same income at the same time does not 
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preclude taxation. St.1939, § 71.095(4). 
_ —First Wisconsin Trust Co. v. Wiscon- 


sin Department of Taxation, 294 N.W. 
- 868, 237 Wis. 135. 
Capital gains of trust, which under 

trust agreement were to be retained 
and treated as principal, constituted 
“contingently distributable income not 
distributed’ within terms of statute au- 
thorizing imposition of income tax 
thereon, St.1939, § 71.095(4).—First 
- - Wisconsin Trust Co. vy. Wisconsin De- 
partment of Taxation, 294 N.W. 868, 
287 Wis.-,135. ; 
A state may tax all income derived 
from property located within the state. 
—First Wisconsin Trust Co. v. Wiscon- 
sin Department of Taxation, 294 N.W. 
~~ 868, 287 Wis. 135. 
Wis. Where nonresident trustee was 
_ directed to accumulate all trust in- 
come and capital gain and add them 
‘to principal until termination of trust, 
at which time entire principal was 
to be distributed to named _ person 
if she were then living, but otherwise 
to other named cestuis que trustent, 
and under another trust trustee was 
irected to distribute current income, 
excepting capital gain from conversion 
of trust assets, to named person as 
earned and to accumulate and add cap- 
ital gain to principal which was to be 
_ distributed as in the first trust, under 
- the trust agreements named beneficiary 
was a “contingent beneficiary’’ whose 
Y nterest in principal of trusts including 
eapital gains and income received by 
trustee, was subject to being wholly 
divested if she died before termina- 
tion of trusts and capital gains and 
income added to principal which were 
ultimately distributed to beneficiary 
constituted “capital” and not taxable 
3a _ “income” under income tax. statutes. 
/ $t.1939, §§ 71.01, 71.02, 71.095(3, 4, 8). 
_—Mahler v. Conway, 295 N.W. 772. 
2386 Wis. 582. 

~ Wis. The statutes pod be to alloca- 
tion of income of a corporate taxpayer 
where it is taxable partly within and 
partly without the state have no ap- 


Tax Commission of Wisconsin, 297 N. 
‘W. 578, 237 Wis. 433. 
Wis. Gains from sale of securities 
and interest from investments accumu- 
lated by trustee of funds set aside for 
' perpetual care of mausoleum by mauso- 
tm Jeum company paying $75 to trustee on 
gale of each crypt as part of mainte- 
nance endowment fund until fund 
should reach $65,000, were taxable un- 
der statute providing that all nondis- 
tributable, or contingently distributa- 
ble income not distributed, should be 
taxed against trustee. St.1939, § 71.- 
uy 095(4).—First Wisconsin Trust Co. vy. 
ts Wisconsin Tax Commission, 298 N.W. 
B 595, 238 Wis. 199: 


Wis. The income subject to income 


By _ tax and exempt from gift tax is not in- 
2 come included in gift, but that received 
after gift from property given, and 


f value of gift of specified sum and in- 
come therefrom is deemed to be full 

sum specified for gift as well as inheri- 
tance tax purposes. St.1939, § 72.75, 
subsec. 4(2) (ce, d).—Miller v. Wiscon- 
sin Department of Taxation, 299 N.W. 
28, 238 Wis. 287. 

See Julius Kayser & Co, v. Minister 
of National Revenue [1940] 3 Dom.L.R. 
146; B. & B. Royalties Ltd. v. Minister 
of National Revenue [1040] 4 Dom.L.R. 
869; Cosman’s Trustees v. Minister of 
eae Revenue [1941] 3 Dom.L.R. 


d § 2318 
See Merritt v. Minister of National 
5 Revenue [1941] 3 Dom.L.R. 115. 
a § 2322 
U.S.Ind. Income received by owner 
of Indiana enameling factory was de- 
rived from “services” within Indiana 
Gross Income Tax Law and not from 
“sales” in “interstate commerce”, where 
income was received for enamelin 
stove and refrigerator parts raced 
from owner’s customers in various 
states other than Indiana under ar- 
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TAXATION. 
rangement whereby identical parts were 
returned to customers after comple- 
tion of enameling process. Burns’ Ann. 
St.Ind. § 64-2602; U.S.C.A.Const. art. 
1, § 8, el. 3.—Department of Treasury 
of State of Indiana’v. Ingram-Richard- 
son Mfg. Co. of Indiana, 61 S.Ct. 866, 
313 U.S. 252; 85 L.Ed. —, reversing 
Ingram-Richardson Mfg. Co. of  Indi- 
ana v. Department of Treasury of State 
of Indiana, 114 F.2d 889, certiorari de- 
nied 61 S.Ct. 614, 312 U.S? 687, 85 L. 
Ed. —, certiorari granted Department 
of Treasury of State of Indiana v. In- 
gram-Richardson Mfg. Co. of Indiana, 
61 S.Ct. 613, 312 U.S:-671, 85 L.Ed. —, 
rehearing denied 61 S.Ct. 1107, 313 U.S. 
600, 85 L.Ed. —. 

Where traveling salesmen of Indiana 
enameling factory solicited orders from 
customers in various states other than 
Indiana pursuant to which the factory 
transported by its trucks stoves and 
refrigerator parts belonging to cus- 
tomers from their plants to the factory 
for enameling, and returned the parts 
after the completion of the enameling 
process performed at the plant in Indi- 
ana, the gross receipts therefrom were 
taxable by Indiana under its Gross In- 
come Tax Law, and the fact that the 
orders were obtained and _ contracts 
were executed outside Indiana did not 
make the enameling process other than 


an intrastate activity. Burns’ Ann.St. 
Ind. § 64-2602; Const. art. 1, Seaely 
3.—Department of Treasury of State 


of Indiana y. Ingram-Richardson Mfg. 
Co. of Indiana, 61 S.Ct. 866, 313 U.S. 
252, 85 L.Hd. reversing Ingram- 
Richardson Mfg. Co. of Indiana vy. De- 
partment of Treasury of State of Indi- 
ana, 114 ¥.2d 889, certiorari denied 61 
S.Ct. 614, 312 U.S. 687, 85 L.Ed. — 
certiorari granted Department of Treas- 
ury of State of Indiana v. Ingram-Rich- 
ardson Mfg. Co. of Indiana, 61 S.Ct. 
613, 312 U.S. 671, 85 L.Ed. —_, rehear- 
ing denied 61 S.Ct. 1107, 313 U.S. 600, 
85 L.Hd : 
U.S.Ind. The Indiana Gross Income 
Tax Act does not tax the receipt of 
gross income, but taxes the gross in- 
come of residents and the gross income 
derived from sources within the state 
by nonresidents. Laws Ind.19338, ¢c. 50, 
§ 2.—Department of Treasury of State 
of Indiana y. Wood Preserving Corpo- 
ration, 61 S.Ct. 885, 313 U.S. 62, 85 
L.Ed. —, reversing Wood Preserving 
Corporation vy. Department of Treasury 
of State of Indiana, 114 F.2d 922, cer- 
tiorari granted Department of Treasury 
of State of Indiana v. Wood Preserving 
Corporation, 61 S.Ct. 6138, 312 U.S. 670, 
85 L.Ed, 4 
C.C.A.Ind. The provision of Indiana 
Gross Income Tax Act which provides 
that there shall be excepted from gross 
income, taxable under act, that portion 
of income derived from business con- 
ducted in commerce between states “but 
only to the extent to which the state 
of Indiana is prohibited from taxing 
such gross income by the Constitution 
of the United States of America’, is 
not an “exemption” provision, but 
merely a limitation, in conformity with 
commerce clause, upon power of. state 
to tax, and such provision neither adds 


’ 


to, nor detracts from, the rights of 
taxpayer or state. Acts Ind.1937, ec. 
117, § 6(a);.U.S.C.A.Const. art..1, \§ 


8.—Ingram‘Richardson Mfg. Co. of. In- 
diana v. Department of ‘Treasury of 
State of Indiana, 114 F.2d 889, 

Gross income received by owner of 
enameling factory located in Indiana 
was derived from “services” and not 
from ‘wholesale sales’ within Indiana 
Gross Income Tax Act,- where income 
was received for enameling stove and 
refrigerator parts received from own- 
er’s customers under arrangements 
whereby identical parts received from 
customers were returned to them after 
completion of enameling process, and 
no payment was made or credit ex- 
tended to customers when parts were 
received by owner, and when returned, 
no charge was made against customers 
for original parts, since relation be- 
tween owner and customers was that of 
“pbailor” and ‘‘bailee’.. Acts Ind.1937, 
ce. 117, § 3(a, f),—Ingram-Richardson 
Mfg. Co. of Indiana vy. Department of 


: Picts ata! of State of 
C.C.A.W.Va. A state may tax the i 
come of a contractor arising upon con-:— 
struction within the state or delivery 
within the state at the site of the con- 
struction, and the fact that the mate- 
rials may have been fabricated in oth- 
er states either by the contractor or by 
others cannot affect the state’s power ; 
but it is only where income arising 
from a contract performed within the 
state accrues on a separable out-of-state 
transaction that it should be excluded 
as not being income arising from con- 
tracting within the state—Dravo Con- 
tracting Co. v. James, 114 F.2d 242. 

D.C.Nev. The “realization” of in- 
come, rather than the acquisition of the 
right to receive it, is the “taxable 
event’, and ‘‘realization’’ does not oc- 
cur until income is paid.—People of 
State of California ex rel. McColgan v. 
Bruce, 37 F.Supp. 811. 

Where defendant, while a resident of 
California, became entitled to proceeds 
of winning ticket in Irish sweepstakes, 
and defendant was a resident of Ne- 
vada when he received payment, and 
there was no showing that defendant 
had fully enjoyed benefit of economic 
gain represented by his right to re- 
ceive proceeds prior to receipt thereof, 
defendant was not liable to state of Cal- 
ifornia for income taxes on proceeds of 


ticket, since “realization” of income, 
which was the ‘‘taxable event’, did not 
occur in California. St.Cal.1935,  p 


1118, § 28, as amended by St.Cal.1939, 
p. 2563, § 20.—People of State of Cal- 
ifornia ex rel. McColgan v. Bruce, 37 
F.Supp. 811. 

See Firestone Tire & Rubber Co. vy. 
Commissioner of Provincial Income Tax 
[1941] 3 Dom.L.R. 256. 

§ 2323 

See International Harvester Co. vy. 
Provincial Tax Commission [1941] 3 
Dom.L.R. 65." 

§ 2325 


See Cosman’s Trustees v. Minister of 
National Revenue [1941] 2 Dom.L,R, 
218; Cosman’s Trustees v. Minister of 
Narsonal Revenue [1941] 8 Dom.L.R. 


3 8 2327 
See Minister of National Revenue y. 
Dominion Natural Gas Co. [1940] 4 
Dom.L.R. 657; Montreal Light, Heat & 
Power Consolidated v. Minister of Na- 
tional Revenue [1941] 2 Dom.L.R. 97. 


§ 2333 
See Richardson y. Minister of Nation- 
al Revenue [1941] 3 Dom.L.R. 249. 


§ 2334 

U.S.Ind. Where traveling salesmen of 
Indiana enameling factory solicited or- 
ders from customers in various states 
other than Indiana pursuant to which 
the factory transported by its trucks 
stove and refrigerator parts belonging 
to the customers from their plants to 
the factory for enameling, and returned 
the parts to customers after completion 
of the enameling process, if the trans- 
portation of the parts were regarded as 
an item of service for which a deduc- 
tion should have been allowed the fac- 
tory under Indiana Gross Income Tax 
Law, it was the duty of the factory, 
in view of the fact that it was con- 
ducting an intrastate business clearly 
subject to the tax, to claim the deduc- 
tion and show the amount which should 
be allowed. Burns’ Ann.St.Ind., § 64- 
2602.—Department of Treasury of State 
of Indiana v, Ingram-Richardson Mfg, 
Co. of Indiana, 61 S.Ct. 866, 313 U.S. 
252, 85 L.Ed. —, reversing Ingram- 
Richardson Mfg. Co. of Indiana vy, De- 
partment of Treasury of State of Indi- 
ana, 114 F.2d 889, certiorari denied 61 
§.Ct. 614, 312 U.S. 687, 85 L.Bd 
certiorari granted Department of Treas- 
ury of State of Indiana v. Ingram- 
Richardson Mfg. Co. of Indiana, 61 S. 
Ct. 613, 312 U.S. 671, 85 L.Hd. —, re- 
hearing denied 61 S.Ct..1107, 3138 U.S. 
600, 85 L.Ed. —. 

C.C.A.Ind. The gross income derived 
from sale of steel rolls and steel an- 
nealing boxes and bottoms represented 
income from “wholesale sales’? and not 
“retail sales’ and hence was taxable at 
rate of one per cent. within Indiana 


et 3 


D ; ) 
production by pu! 

__ -providing that term “consumed” should 

_. refer onty to the “immediate” disposi- 
tion or expenditure by combustion, use 
: or application and should not include 
obsolescence, ete., where such rolls, 
boxes and bottoms were part of tools 
of steel maker, and their relatively 
short period of useful life was due to 
their vital impairment and deteriora- 
tion arising from their continued em- 
ployment as means, appliances, tools 
-and equipment in achieving manufac- 
ture of steel products and were in no 
wise blended into a new thing but 
retained __ their separate identities 

throughout their useful existence. 
- Burns’ Ann.St.Ind. §§ 64-2601 to 64- 
- 2603.—Continental Roll & Steel Foun- 
dry Co. v. Department of Treasury of 
Indiana, 117 F.2d 196. 


Cal. The federal practice which al- 
lows American residents a credit for 
income taxes paid to foreign countries 
on dividends is not applicable in com- 
puting state income tax, since it is 
dictated by specific statutory provi- 
Sions.. 2St1935,.p. LLL7, VOCs wea 
U.S.c.A. Int.Rev.Code, § 119.—Miller v. 
McColgan, 110 P.2d 419. 


The statutory provision for credit 
against income tax for income tax paid 
to other state or country on income 
derived from sources without the state 
is in effect an “exemption” from lia- 
bility for a’tax already determined and 
admittedly valid, and hence must be 

- strictly construed against the taxpayer. 
$t.1935, p. 1117, § 25(a).—Miller v. Me- 
Colgan, 110 P.2d 419. 


The situs of stock in Philippine cor- 
poration owned by California resident 
‘was in California under rule ‘‘mobilia 
sequuntur personam’’, where stock cer- 
tificates were in the Philippines but 
there was no indication of a separate 
business situs, and hence tax paid to 
Philippines on income from dividends 
‘and on profit- from sale of stock to 
Philippine buyer through Philippine 
broker was not within California stat- 
ute authorizing credit against income 
tax for taxes paid on income from 
“sources, without the state. St.1935, 
p. 1117, § 25(a).—Miller v. McColgan, 
110 P.2d 419. 

That the Philippines may impose in- 
eome tax on income from dividends 
from Philippine corporations, or from 
sales of property having a situs in 
other jurisdictions, does not mean that 
such income is derived from the Phil- 
jppines under California theories of 
taxation and statutes, so as to require 
California court to treat such income 
as derived from sources in the Philip- 
pines, and to be credited against Cal- 
ifornia income taxes but merely that 
the Philippines have adopted a different 
theory of taxation. St.1935, p. 1117, § 
25(a).—Miller v. MecColgan, 110 P.2d 
419. 

Ga.App. Evidence that company en- 
gaging in naval stores business ac- 
quired certain properties located in 
Florida by foreclosure of loans made 
for purpose of furthering its naval 
stores business, and that properties 
had been continuously operated by 
company since their acquisition, author- 
ized finding. that losses resulting from 
operation of Florida properties were in- 
curred in regular course of company’s 
business, so that losses were properly 
computed in the apportionment formula 
in determining company’s state income 
tax. Laws 1931, Ex.Sess., p. 36, § 15 
(b) (3). (¢).—State Revenue Commis- 
sion v. Carson Naval Stores Co., 11 §.H. 
Pao MEMES Wo 

The provision of State Income Tax 
Act authorizing imposition of income 
tax on interest and rent received by 
corporation imposes tax on net interest 
and rent and not on gross interest and 
rent, and, since statute does not pur- 

port to provide a formula for deduction 
of cost of earning interest, any fair 
means of artiving at such costs is 
available. Laws 1931, Ex.Sess., p. 35, 
 § 15(b) (1, 3)--State Revenue Commis- 


B.2d 8. 
mula in computing cost of earning in- 
terest, in determining state income tax, 
and that neither State Income Tax Act 
nor order of State Revenue Commis- 
sion provided for use of formula, did 
not establish that method used by 
company in computing cost of interest 
was unreasonable, where it was not 
contended that formula used by com- 
pany showed excessive costs. Laws 
1931, Hx.Sess., p. 35, § 15(b) (1, 3).— 
State Revenue Commission yv. Carson 
Naval Stores Co., 11 S.H.2d 678. 

Under provision of State Income Tax 
Act defining formule to be used by 
corporations doing business in other 
states as well as in Georgia in appor- 
tioning part of their income fairly at- 
tributable to manufacture or sale of 
tangible personal property within Geor- 
gia, all property must be included in 
the apportionment except that produc- 
ing tax-exempt income or producing 
income specially allocable, Laws 1931, 
Hx.Sess., p. 36, § 15(b) (3) (c).—State 
Revenue Commission v. Carson Naval 
Stores Co., 11 8.H.2d 678. 

Under provision of State Income Tax 
Act defining formule to be used by 
corporations doing business in other 
states as well as in Georgia in appor- 
tioning part of their income fairly at- 
tributable to manufacture or sale of 
tangible personal property within Geor- 
gia, a corporation engaged in naval 
stores business which acquired cer- 
tain properties located in Florida by 
foreclosure of loans made for purpose 
of furthering its naval stores business 
properly included Florida realty in the 
statutory formula, and fact that some 
of the Florida properties produced no 
income would not affect the rule. Laws 
1931, Ex.Sess., p. 86, § 15(b) (3) (c):— 
State Revenue Commission vy. Carson 
Naval Stores Co., 11 S.H.2d 678. 

Ga.App. The section of the Income 
Tax Act providing that where corpo- 
ration’s income is derived from manu- 
facture or sale of tangible personalty, 
portion attributable to business within 
the state shall be taken to be such 
percentage of the total as tangible 
property and business within the state 
bear to the total tangible property and 
total business, percentage of tangible 
property and of business being sepa- 
rately determined and the two. per- 
centages averaged, was not applicable 
to income of Georgia corporation do- 
ing business within and without the 
state, where business done within state 
was distinct from that done without 
state, and income derived from  busi- 
ness within state was. ascertainable 
from records of business carried on 
within state. Code 1933, § 92-3113(b) 
(3) (e).—Mexican Petroleum Corpora- 
tion of Georgia v. Head, 13 8.H.2d 887. 
64 Ga.App. 529. 

Ga.App. Where an exemption in an 
income tax return by a fiduciary is 
not within class covered by statute 
providing that net income of an estate 
or trust shall be computed in same 
manner and on same basis as’ in case 
of an individual except that an ex- 
emption of $1,000 shall be allowed only 
to a fiduciary acting in designated ca- 
pacities, or is not stated as coming 
specifically within any other classifica- 
tion other than as the exemption of 
$1,000 which fiduciary contends is al- 
lowed by law, the deduction must be 
treated as for a single individual, when 
in the ease of a Single individual a 
personal exemption of $1,000 shall be 
allowed. Code § 92-3203; Ga.Code Ann. 
§ 92-3106.—Vorrester y. Trust Co. of 
Georgia, 15 S.BH.2d 559. 

Ind.App. Under Gross Income Tax 
Act, the rate payable does not depend 
upon business in which taxpayer is 
primarily engaged, but upon the ac- 
tivity from which each item of_ his 
income is received. Burns’ Ann.St. § 
64-2603.—Oster v. Department’ of 
Treasury, 33 N.E.2d 799. | 

Under’ Gross Income Tax Act, if 
manufacturing process results in com- 
pensation for services pursuant to per- 
formance of a contract, the gross in- 
come is derived from performance of 


guch contract. and hence is subject to: 


‘Evidence that company used a for- 


are | pie et 


tax of one per cent. Burns’ Ann.St. § 
64-2603(f).—Oster y. Department of 
Treasury; \83..N-B.20) 199, 2) Wire ae 
A person making coats for wholesal- _ 
ers supplying the cloth out of which 
coats were made, who furnished the 
machinery and “findings”, consisting 
of canvas, buckles, parts of interlin- 
ings, buttons and thread, who took no: 
hazards in disposition of coats kno 
ing what his profit was on each ga 
ment before he began its construction,. 
and whose entire gross income was de- — 
rived from contracts with such whole- — 
salers, was not engaged in ‘business 
of manufacturing”, and hence gross in- 
come was subject to tax of one per 
cent. and not to tax of 4 of one per — 
cent. Burns’ Ann.St. § 64-2603(a-f). 
Oster v. Department of Treasury, 
N.E.2d 799. aC 
Where person making coats for : 
wholesalers who supplied cloth out of 
which coats were made, furnished onl: F 
the findings and machinery, and ther 
was no vendor-vendee relation betwee 
person and wholesalers, and person’ 
entire gross income was derived fror 
contracts with such wholesalers and 
person took no hazards in disposition — 
of finished coats, knowing what Hig<4 
profit was on each coat before he be- 
gan its construction, the compensation — 
paid to person by wholesalers was for 
‘personal services’? and hence person’ 
gross income was taxable at rate of : 
one per cent., even if person was en- 


aged in business of manufacturing. 
urns’ Ann.St. § 64-2603(a, ee 


Weer popement of Treasury, N.E. 


Where taxpayer for a ten- 
omitted to assess Y 
tangible property of value of $300,000 | 
and in 1937. taxpayer assessed th 

omitted property and paid the back — 
ad valorem taxes plus interest, as au- 
thorized by statute, taxpayer who 
thereby avoided penalties for failure 
to assess the property was not enti 
tled_ to deduct from gross income f = 
1937 for state income tax purposes 
the amount of the back taxes and in 
terest, since taxpayer’s failure to BS- 5 
sess the property was ‘wrongful’ and 
constituted a “constructive fraud” even 
if it was not done for corrupt pur- 
pose, and taxpayer was not entitled to 
take advantage of her own wrong. 
Acts 1936, 3d Ex.Sess., c. 7, § 3; Acts 
1936-37, Ex.Sess., ¢c. 21.—Bigelow  v. 
Reeves, 149 S.W.2d 499, 285 Ky. 881. 


La. The amount paid by taxpayer 
keeping books on accrual basis, to _ 
state in compromise of state’s claim for  __ 
additional back taxes for years 1932, ~ 
1933 and 1934, was not deductible as 
“ordinary and necessary business ex- 
pense” for income tax purposes for 
the taxable year in which compromise 
and payment was made, but was de-. 
ductible, if at all, only as taxable in 
the tax year in which such taxes ac- 
crued, notwithstanding that taxpayer 
may have paid the back taxes in order 
to avoid a lawsuit and to protect busi- 
ness from harassment, where taxpayer ; 
contended that there was no legal lia-  — 
bility to-pay back taxes.. Act No. 21 
of 1934, §§ 80, 81.—A. Wilbert’s Sons 
Lumber & Shingle Co. v. Collector of 
Revenue of Louisiana, 199 So. 652, 196 
La. 591. 

A taxpayer keeping books on accrual 
basis must deduct taxes from gross 
income for taxable year in which taxes 
accrued and not for year in which tax- 
es are paid—A, Wilbert’s Sons Lum- 
ber & Shingle Co. v. Collector of Reve- 
nue of Louisiana, 199 So. 652, 196 La. 
591. 
La. Bonds acquired by taxpayer in 
transaction entered into for profit. and 
unconnected with a trade or business: 
were not ‘capital assets’ within the 
meaning of the 1934 income tax law, 
and taxpayer was entitled to deduc- 


Oy | 
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tions for losses sustained on such 
bonds. Act No. 21 of 1934, § 9(j)_ (e) 


(2).—Rathborne y. Collector of Rey- 


enue, 200 So. 149, 196 La. 795. 
Regulation of collector of revenue 
that losses on sales of stock and secu- 
rities or other capital assets were de- 
ductible only to extent of gain from 
sale of such assets did not include 
stocks and other securities acquired in 
transaction entered into for profit un- 
connected with a trade or _ business, 
‘and if it was intended to include such 
securities, collector exceeded authority. 
Act. No. 21 of 1934, §.9(j) (e) (2).— 
Rathborne y. Collector of Revenue, 20 

So. 149, 196 La. 795. a 
Mass. The statutory provisions re- 
specting taxation of income received by 
trustees deal with taxation of income 
so received in year for which tax is 
‘assessed. G.L.(Ter.Ed.) ¢. 62, §§ 8(d), 


-10.—Commissioner of Corporations and 
‘Taxation v. Second Nat. Bank of Bos- 
ton, 30 N.H.2d 889, 308 Mass. 1. 
Mass. The purpose of statute relat- 
ing to tax upon gain from an exchange 
of shares upon reorganization of a cor- 
poration, association, or trust is that 
mere receipt of shares representing 
‘same interest in assets of corporation 
‘or corpus of trust as the old. shares 
“ig not a taxable event, and that tax is 
to be imposed and measured by gain 
resulting from a sale or exchange 0 
the new shares. G.L.(Ter.Ed.) c. 62, § 
5(e@), as amended by St.1935, c. 481.— 
Commissioner of Corporations and Tax- 
ation vy. Tousant, 34 N.H.2d 500, 309 
Mass. 84. 
- Minn. Under income tax statute, the 
distributive share of a partner report- 
ing income on calendar year basis in 
net income of partnership which re- 


ported income upon fiscal year basis 


was determinable only at end of part- 
nership’s accounting period, regardless 
of whether partner’s share was dis- 
tributed monthly, and he was requir- 


ed to compute tax on his share solely 


by reference to rates applicable for 
partner’s calendar year, and could not 
‘apportion old and new rutes under 


_ statute allowing this to be done_ by 


fiscal year taxpayers. Mason’s Minn. 
St.Supp.1938, §§ 2394-6, 2394-30(a, d), 
2394-32a, 2394-59(a) (1).—Byard v. 
‘Commissioner of Taxation, 296 N.W. 
10. 


‘The “period” referred to in income 
tax provision that tax imposed on 
taxpayer for a “period” beginning in 
one calendar year and ending in the 


following calendar year shall be deter- 


mined by application of rates for the 
two different years in their proper 
proportions is a tax year of 12 months, 
and the statute is applicable to only 
those taxpayers reporting income on a 
fiseal year basis. Mason’s' Minn.St. 
“Supp.1938, § 2394-32a.—Byard v. Com- 
missioner of Taxation, 296 N.W. 10. 


Mo. The filing by taxpayer of veri- 
fied income tax returns, in which tax- 
payer’s income was allocated between 
the state and other states, was an im- 
plied request for the approval of those 
returns.—In re Kansas City Star Co., 
142 S.W.2d 1029, 130 A.L.R. 1168. 

Taxpayer’s failure to present to the 
state auditor a written petition for 
leave to allocate its net income accord- 
ing to its newspaper circulation within 
and without the state, and obtain con- 
sent to make allocation on the basis 
shown in its returns, did not destroy 
the state auditor’s discretionary power 
of approval of the method of alloca- 
tion. Mo.St.Ann. § 10115, p. 8080 --In 
re Kansas City Star Co., 142 S.W.2d 
PO295.130 A.L.R.- 1168. 

Where state auditor’s form of income 
tax return was not adapted to showing 
the method of allocation employed by 
taxpayer according to circulation of 
newspapers within and without the 
state, so that several of the lines were 
not filled in, but the return did show 
the total net income from all sources 
and the taxable percentage thereof, 
and the income was allocated according 
to newspaper circulation and the fig- 
ures and percentages were correct, the 
return clearly showed that taxpayer 
had elected to allocate its income ac- 
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circulation under statute 


cording to 
authorizing a corporation to use a 
method of allocation apportioning its 
net income to the state according to 
the method shown by its books or ree- 
ords. Mo.St.Ann. § 10115, p. 8080.— 
In re Kansas City Star Co., 142 S.W.2d 
1029, 130 A.L.R. 1168. 

A company publishing newspapers, 
having about 38 per cent. of its circu- 
lation outside of the state, having 
branch office and news bureaus in oth- 
er states, and numerous correspondents 
living and working all over the world, 
and belonging to co-operative news 
gathering agencies of which it was an 
integral part, and having branch ad- 
vertising offices outside of the state 
and nonresident advertising and cir- 
culation solicitors’ and distributors, 
was entitled to apportion its income 
for income tax purposes on the basis 
of newspaper circulation inside and 
outside the state, since a portion of 
the company’s income “resulted”, with- 
in the ‘statute from activities outside 
of the state. “Mo.St.Ann. §§ 10115, 
10117, pp. 8080, 8091.—In re Kansas 
City Star Co., 142 S.W.2d 1029, 130 A. 
L.R. 1168. 

If labor is employed outside of the 
state, it makes no difference, in appor- 
tioning the income under the statutes 
dealing with income tax, whether or 
not the employees did not live in other 
states and were regularly and syste- 
matically sent out from the home Office. 
Mo.St.Ann. §§ 10115, 10117, pp. 8080, 
8091.—In re Kansas City Star Co., 
142 S.W.2d 1029, 130 A-L.R. 1168. 

If income is earned partly by the 
employment of labor or capital outside 
of the state, regularly and in due 
course, it should be apportioned under 
the statutes imposing income tax, ir- 
respective of whether the extrastate 
portion of the income igs subject to in- 
come tax in the other state or not. 
Mo.St.Ann. §§ 10115, 10117, pp. 8080, 
8091.—In re Kansas City Star Co., 142 
S.W.2d 1029, 130 A.L.R. 1168... 

Okl. Deductions from gross income 
are a matter of legislative grace, and 
question of whether they are allowable 
depends upon statute. 68 OklI.St.Ann. § 
880(a, f).—Green v. Oklahoma Tax 
Commission, 107 P.2d 180. 

“Debts ascertained to be worthless” 
and charged off within the taxable 


year, within meaning of income tax 
statute allowing deduction of such 
debts from gross income, are such 


debts as a reasonably prudent man 
under the same circumstances would 
consider worthless, taking into con- 
sideration all of the attendant circum- 
stances and conditions, and the mere 
statement by taxpayer on his income 
tax return, or in a hearing, that he 
ascertained a debt to be worthless, is 
insufficient, if challenged, to entitle 
taxpayer to a deduction as a matter of 
right. 68 OkI.St.Ann. § 880(f).—Green 
ee Tax Commission, 107 P.2d 


Where taxpayer, who claimed debt 
as a deduction from gross income on 
ground that debt was ascertained to 
be worthless and charged off within 
the taxable year had advanced money 
in subsequent years to the same debtor, 
tax commission could consider’ the 
claim of worthlessness to be inconsist- 
ent with the subsequently continued 
advancements, and disallow the deduc- 
tion. 68 OkI.St.Ann. § 880(f).—Green 
ee Tax Commission, 107 P.2d 


Where taxpayer showed that debtor, 
to whom taxpayer loaned money to aid 
in debtor’s business, was unbusiness- 
like and would not keep books so that 
taxpayer lost patience, terminated his 
connection with debtor, and put the 
transactions down as a loss, the debts 
were not shown to be “debts ascer- 
tained to be worthless” so as to entitle 
taxpayer to deduction from gross in- 
come. 68 OklI.St.Ann. § 880(f).—Green 
Voneaeee Tax Commission, 107 P.2d 

Where debt is claimed as a deduction 
from gross income on ground that it 
was ascertained to he worthless and 
charged off within the taxable year, 
taxpayer has burden of establishing 


questioned. 68 Okl:St.Ann. § 880(f).— 


i 


such ground where the deduction 
reen v. Oklahoma Tax Cemmission, 
107 P.2d 180. : i 

Okl. Under income tax statute pro- 
viding that deductible losses “in the — 
case of taxpayers other than a resident 
of this state” be limited to transactions 
in property having actual situs within 
the state, distinction is made between 
resident and nonresident taxpayers, 
and hence resident taxpayer can deduct 
for losses incurred in transactions in 
property outside the state, under max- 
im “expressio unius est exclusio al- 
terius’’, meaning that the express men- 
tion of one thing implies the exclusion 
of another. 68 Ok).St.Ann. 871 et 
seq., and §§ 874(j), 875, 876, 880(d).-— 
Natural Gas Development Corporation 
of Delaware v. Oklahoma Tax Commis- 
sion, 111 P.2d 483. ; 

Okl. The extraction of minerals 
from tailings remaining after milling 
of_ore does not constitute operation of 
“mine” within provision of Income Tax 
Act for allowance of deduction from 
gross income in case of mines for de- 
pletion caused by removal of mineral 
deposits, so that corporation owning 
zine mining lease is not entitled to de- 
duct for depletion a’ percentage of its 
ross income from sale of zine concen- 
rates, extracted from tailings left on 
surface of leased land by prior les- 
see after milling ore-bearing rocks, in 
computing its net taxable income. 68 
Ok1LSt.Ann. § 880.—Lawyers Lead & 
Zine Co. vy. Tax Commission, 111 P.2d 
1085. 


Pa. Where regulation of department 
of revenue restricting the right of par- 
ent corporations to file consolidated 
net income tax reports to those corpo- 
rations permitted to do so by federal 
government was in effect at time a 
corporation’s report was due, after 
such regulation had been declared in- 
valid, the department by the promulga- 
tion of another regulation, restricting 
right to those corporations which had 
prior to due date of reports, requested 
permission to file consolidated reports, 
could not preclude the corporation 
from. filing a consolidated report on 
the ground that the required permis- 
sion had not been applied for before 
due date of report, since under prior 
regulation such permission would not 
have been granted at the time second 
regulation required, that it be made. 
72 P.S. § 3420a et seq., and §§ 3420e, 
3420i—Commonwealth vy. WLukenweld, 
Ine., 17 A.2d 183, 340 Pa, 401. 5 

A taxpayer cannot be required by 
regulation of department for revenue 
to do a vain thing or be penalized 
for not doing it—Commonwealth v. 
ubceweld, Inec., 17 A.2d 188, 340. Pa. 


Pa.Com.Pl, On an appeal from a 
settlement of a corporate net income 
tax for the fiscal year beginning No- 
vember 1, 1935, the record indicated: 
that the appellant is a subsidiary of 
a parent company which had not filed 


‘a consolidated report with the Federal 


government; that at the time reports 
were due, the regulations of the State 
Department of Revenue prevented the 
filing of consolidated reports by com- 
panies not filing consolidated reports 
with the Federal government: that 
subsequent to the opinion in National 
Transit Co. v. Boardman, 197 A. 239, 
328 Pa. 450 which held the regulation 
of the Department to be invalid, a 
consolidated report was filed on April 
25, 1938; that the Department then 
held that the report could not be con- 
sidered because it was not filed when 
due, and because no request for its 
filing had been made before the filing 
date; and that under the consolidated 
report, the defendant was not liable 
for any tax. Held, that judgment must 
be entered in favor of the defendant, 
and the Department of Revenue shall 
enter a credit in favor of the defendant 
for the amount of the tax paid on its 
individual return.—Commonwealth _ y, 
Lukenweld, Ine., 49 Dauph. 14, 

The parent company had the right, 
upon application to the Department of | 
Revenue, to file a consolidated return 
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—Commonwealth | a 
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‘The parent company was not obliged 
to file or apply for permission to file 
a consolidated report prior to the fil- 
ing date of March 15, 1937, in view of 
the regulation of the Department which 
prohibited the filing of such report.— 
Commonwealth y. Lukenweld, Inc., 49 
Dauph. 14. ’ 

The parent company properly filed 
its consolidated report on April 25, 
1938—Commonwealth v. Lukenweld, 
Inec., 49 Dauph. 14. : 

Pa.Com.Pl. On exceptions to a prior 
opinion (49 Dauph. 1) holding that 
the corporate net income tax of the 
appellant company for the year begin- 
ning November 1, 1935, should be com- 
puted on the basis of the consolidated 
return filed by its parent company on 
April 25, 1938, it was held that the 
exceptions must be dismissed and judg- 
ment entered in favor of the defendant. 
—Commonwealth y. Luckenweld, Inc., 
49 Dauph. 356. 

Pa.Com.Pl. On an appeal by a cor- 
poration from a decision of the Board 
of Finance and Revenue imposing a 
tax for the privilege of doing business 
within the Commonwealth for the year 
1936, it appeared ‘that the Board, in 
computing the tax, had included in the 
numerator: of the fraction, dividends 
and interest received by the appellant 
in the year 1936. The appellant con- 
tended that the dividends and interest 
cannot be included because the Act of 
19377 P:b=-227, 72 PS: 3420, under 
the provisions of which the Board 
included them, was not enacted until 
April 8, 1937, and that the Act cannot 
be applied retroactively. The Act of 
1935 P.L. 208 and the Act of 1937 P.L. 
QO tT Ps. § Po4207" fixed wA prilis5; 
1937 as the date for the filing of the 
report for the year 1936, at which time 
one-half of the tax imposed became 
due and the remaining one-half within 
30 days next succeeding. Held, (1) 
that since the income received in the 
year in question was the measure of 
taxation only, the provision assessing 
the tax for the privilege of doing 
business in the Commonwealth was 
prospective in its operation and not 
retrospective or retroactive; and (2) 
that even though the Act would be 
retroactive, it would not, for that rea- 
son, be unconstitutional.—Common- 
wealth v. Curtis Publishing Co., 50 
Dauph. 99. 

The tax is for the privilege of doing 
business in the Commonwealth, and 
the dividends and interest received in 
1936, the taxable year, are elements. to 
be embraced in the measure of the tax. 
—Commonvwealth v. Curtis Publishing 
Co., 50 Dauph. 99. 

Pa.Com.Pl. On an appeal by a cor- 
poration from the settlement of its 
corporate net income tax for the year 
1935, the appellant contended that the 
settlement was erroneous in the fol- 
lowing particulars: (1) the numerator 
of the tangible property fraction im- 
properly included the value of im- 
ported tobacco, in original packages, 
stored in U. S. Bonded Warehouses in 
Penna. ; (2) the numerator of the see- 
ond allocation fraction improperly in- 
cluded, as wages assignable to Penna. 
$118,239 paid for services performed 
outside of Penna. ; (3) the numerator 
of the third allocation fraction im- 
properly included, as gross receipts 
assignable to Penna. $6,461,672 re- 
ceived from sales made outside of 
Penna. ; and (4) no deduction was 
allowed from net income for additional 
Federal taxes assessed for the years 
1933 and 1934 and paid by the Com- 
pany in 1935. The record indicated: 
that the defendant employed certain 
territorial men who worked outside of 
Penna. ; that credit limits were fixed 
for them by the defendant’s officials in 
Pennsylvania; that the territorial men 
eame to the defendant’s Philadelphia 
office once a year to attend a_ general 
sales meeting; that their salaries were 
disbursed from the defendant’s Phila- 
delphia office; that the defendant did 
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not own or rent offices outside of Phil- 
that the orders were for- 


adelphia; 
warded to the Philadelphia office, and 
the goods shipped from that city; that 
bills were rendered from and payments 
made to the Philadelphia office; and 
that the salaries and gross receipts of 
the territorial men were included in 
the numerators of the allocation frac- 
tions used by the State taxing officers 
in computing the tax. Held, that the 
tax settlement was not erroneous in 
any of the matters specified above.— 
Commonwealth y, Bayuk Cigars, Ine., 
50 Dauph. 248. 

Since the defendant kept its books 
upon an accrual: basis, the liability for 
the disputed tax was incurred in 1933 
and 1934, and there can be no deduc- 
tion in 1935.—Commonwealth v. Bayuk 
Cigars, Inc., 50 Dauph. 243. 

The settlement made by the Depart- 
ment did not contravene Article 9, § 1 
of the Constitution of Pennsylvania.— 
Commonwealth v. Bayuk Cigars, Inc., 
$0 Dauph. 243. 

The settlement made did not contra- 
vene Section 1 of the 14th Amendment 
to the Constitution of the United 
States —Commonwealth v. Bayuk Ci- 
gars, Inc., 50 Dauph. 243. 

Pa.Com.Pl. On an appeal from a re- 
settlement of the appellant’s corporate 
net income tax for the year 1935, the 
fundamental question was whether or 
not the defendant maintained a-branch 
office in Buffalo, N. Y., so as to de- 
termine whether the wages and receipts 
of that office would be attributable to 
Pennsylvania. The Commonwealth con- 
tended that the person in charge of the 
office was an independent contractor. 
The evidence indicated, inter alia: that 
the extent of the territory of the Buf- 
falo office was determined by the sales 
manager of the defendant; that the 
Buffalo office solicited orders through 
its own salesmen, which orders were 
first transmitted to that office where 
they were entered upon forms provided 
by the home office, and then sent to the 
home office; that the goods were usual- 
ly shipped from the home office and bill- 
ed from there, although an inventory 
was maintained at the Buffalo office; 
that the goods were not shipped to the 
individual who had charge of the Buf- 
falo office, but to the appellant com- 
pany at Buffalo; that title to the goods 
remained in the appellant; that the 
premises occupied by the Buffalo office 
are rented in the name of the individual 
who has charge of the office, but the 
office window bears the name of the 
appellant company which is also in the 
telephone book and classified section; 
that the salesmen hold themselves out 
as representing the appellant; that 
the home office makes monthly remit- 
tances to the Buffalo office for all com- 
missions; that the Buffalo office pays 
all operating expenses including rent, 
commissions, social security taxes and 
Workmen’s Compensation insurance, 
from the money so received; and that 
the company has twelve other branch 
offices, as to all of which the home office 
directly pays the rent, social security 
tax, and the salesmen who have draw- 
ing aceounts. Held, that the Buffalo 
office is a branch office; the commis- 
sions paid, therefore, are not assignable 
to Pennsylvania, but are properly in- 
eluded in the denominator representing 
total wages paid; and that the gross 
receipts from the Buffalo office are not 
assignable to Pennsylvania, and should 
be excluded from the numerator of the 
third fraction.—Commonwealth v. Con- 
tinental Rubber Works, 50 Dauph. 432. 

Where control is not reserved over 
the means, the relationship is that of 
independent contractor, and converse- 
ly. where such control is reserved, the 
relationship is that of servant or em- 
ployee.—Commonwealth v. Continental 
Rubber Works, 50 Dauph. 432. 

Pa.Com.Pl. On an appeal from the 
settlement of a corporate net income 
tax for the year 1935, by a New Jersey 
corporation which, during the year 
1935, engaged in business in Pennsyl- 
vania, with its general and principal 
sales office in Philadelphia, the record 
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indicated, inter alia: that from 1929 
to May, 1932, a representative of the 
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appellant, who was in its branch office 
in New York, negotiated with another — 
company for the furnishing of batteries 


by the appellant to the other company; 
that about May 1, 1932, it was agreed - 
that the appellant would supply the 
batteries, and in April, 1932, an engi- 


neer of the appellant was sent to the, 
New York branch to work out the engi- — 
neering problems, which were com- 
pleted by July 1, 1932; that on July 
1, 1932, the representative in New York — 
who had conducted the negotiations — 
was moved to: Philadelphia to speed up 
deliveries, and give advice and service 
to the other company; that deliveries 
started about October 1, 1932, and were __ 
made from the Pennsylvania factory of 
the appellant to warehouses of the com-— ‘ 
pany maintained in other states; that 
requisitions were sent from the cus- 
tomers of the other company to defend- 
ant’s warehouses, both in and out of 
Pennsylvania, separate invoices being 
issued by the appellant from Phila- — 
delphia to the other company; and — 
that a written contract was not exe- — ; 
cuted until June 7, 1933, and it was 
not placed in evidence. Held, that the 
Commonwealth cannot lawfully include, 
as taxable income, the sales of the 
batteries for the year 1935 which were 

made as the result of the negotiations — 
conducted by the representative in New 
York, prior to his removal to Pennsyl- 
vania.on July 1, 1932.—Commonwealth 
v. Hlectric Storage Battery Co., 5. 
Dauph. 90. a 


evidence, terms were 
testified to, but not sufficiently to judge an 
that it in any sense changed the verbal _ 
contract made as the result of the nego- __ 
tiations. The appellant apparently re-  — 
lied upon the verbal contract, and the 
Commonwealth did not offer the writ- 
ten contract—Commonwealth y. Hlec- — 
trie Storage Battery Co., 51 Dauph. 90. 

The record also indicated that the 
Federal government collected an excise 
tax from the appellant during the years 
1922-1926 amounting to $973,532.57. 
As a result of a suit by the appellant 
to secure a refund, the Circuit Court of 
Appeals entered judgment on January ~ 
31, 1933 in favor of the company for 
the amount recovered, with interest. 
Since the appellant had passed on to its 
customers $148,381.05 of the $973,532.- 
57, and had paid out of its own treas- 
ury $825,151.52, the government con-_ 
tended that it should refund only the 
part which the company had paid. In 
1935 the appellant agreed to accent 
from the Federal government, $825.-* 
151.52, and accumulated interest of © 
$534,011.95. Within the time required _ 
by law, appellant filed its corporate 
net income tax report with the Com- 
monwealth, upon which the taxing of- 
ficers computed the taxable income to 
be $880,570.69, On January 24, 1939, |) 
the appellant filed a report of change 
showing receipt of the refund from the 
Federal government, and a resettlement 
was made by the Department of Reve- 
nue, computing the taxable income in 
Pennsylvania to include the refund. A 
petition for review having been filed, 
a further resettlement was made in 
whieh the net income in Pennsylvania 
was computed to be $1,430,754. The 
Federal government collected an _ in- 
eome tax from the appellant for the 
vear 1935 upon the refund returned by 
the government. Held, that the refund 
must be regarded as income and taxa- 
ble under the Pennsylvania statute for 
the year 1935.—Commonwealth v. Elec- 
tric Storage Battery Co., 51 Dauph. 90. 

The formula contained in the Act of 
1935, 72 P.S. § 3420a et seq., does not 
tax income as such, but imposes a tax 
upon the privilege of doing business in 
the State measured by the net income. 
—Commonwealth vy. Dlectrie Storage 
Battery Co., 51 Dauph. 90. 

The sales made by the appellant to 
the Atlas Supply Company in 1935 
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; were sales negotiated in behalf of the 

" appellant by agents situate at and 
a connected with premises for the trans- 
: action of business owned or rented by 
ae the defendant outside of the Common- 
an wealth of Pennsylvania which could not 
A be taken into consideration in applying 
oa the tax due under the act in question.— 
- Commonwealth y. Electric Storage Bat- 
tery Co., 51 Dauph. 90. 

The excise taxes imposed upon and 
eollected by the United States from 
the appellant, during the years 1922- 
{ 1936 inclusive, were taxes which were 
a illegally collected, but, when refunded 
Lae ‘during the year 1935, they were income 
‘i properly included in the calculation to 
- aseertain the tax.—Commonwealth v. 
Polis : ie Storage Battery Co., 51 Dauph. 
- The fact that the Federal Govern- 
ment, by reason of its statute of lim- 
- itations, could not allocate the refunds 
of taxes to the years in which the ex- 
- eise taxes were collected, does not op- 
erate to change the character of those 
refunds from income to ecapital—Com- 
-monwealth v. Electric Storage Battery 
_ Co., 51 Dauph. 90. 

The Act of 1935, 72 P.S? § 3420b, de- 

‘fining net income as ‘‘net income for the 
- ealendar year or fiscal year as returned 
to, and ascertained by the Federal Gov- 
ernment,” applied to the refunds made 
by the Federal Government for the 
year 1935—Commonwealth vy. Electric 
Storage Battery Co., 51 Dauph. 90. 


‘Regardless of the reason why the 
£ 2) i . 
-. Federal Government determined the re- 
fund of excise tax as being income for 
the year 1935, the refund was net in- 
come “returned to and ascertained by 
the Federal Government” during that 
year, and within the definition of net 
- income in the Pennsylvania statute—— 
~ Commonwealth vy. Electric Storage Bat- 
tery Co., 51 Dauph. 90. 
. The interest upon the refunds is 
* within the meaning of the Pennsylvania 
statute and is income “returned to, and 
ascertained by the Federal Govern- 
ment”? during the year 1935.—Common- 
wealth v. Dlectric Storage Battery Co., 
51 Dauph, 90. ‘ 
- §.C. Where parent and _ subsidiary 
‘corporations contemplated that no in- 
terest should ever be paid on mortgage 
bonds and notes of subsidiary corpora- 
tions, all of which were owned by par- 
ent corporation and assigned as col- 
lateral security for bonds of parent 
corporation, and lessees of property of 
parent and subsidiary corporations 
agreed to pay any interest which might 
- be required on such bonds in addition 
to fixed annual rentals, the share of 
such rentals, apportionable to South 
Carolina subsidiary corporation for the 
leasing of property of South Carolina 
- eorporation situated in South Carolina, 
constituted taxable “net income” from 
which corporation was not entitled to 
Ay) deduct accrued interest on its bonded 
indebtedness. Code 1932, § 2440(a).— 
Carolina, C. & O. Ry. of South Carolina 
vy. South Carolina Tax Commission, 15 
5 meemo2d 164. 19.7. S.C, 529, 
Wt. Under first subdivision of stat- 
ute defining net income as the ‘gross 
income of the taxpayer less allowable 
deductions and providing for inclusion 
in gross income distributive share of 
net income of the estate or trust of 
: which taxpayer is beneficiary, taxpay- 
a er’s income from a trust consisting of 
stocks, bonds, or other interest-bearing 
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a securities was taxable at 2 per cent. 
7 of net income, and not at the rate of 
54 4 per cent. as provided by the fourth 
j subdivision of the statute that income 
received on account of ownership or 


j use or interest in any stock, bond, note, 
agreement, or other interest-bearing se- 
eurity should be taxed at 4 per cent. 
Plge sas SUNG. 290, 3 8.09,): 8ubds. 1) 2, 
875, subd. 1, 876, subd. 4, 878.—Bayley 
vy. Harvey, 16 A.2d 192. 


W.Va. BHvery deduction from gross 
income is allowed as a matter of legis- 
lative grace and only when there is 
a clear provision therefor can any 
particular deduction be allowed in com- 
puting income tax. Code 1937, 11-13B- 


ee ae 7 Vid Seams 
Seam Ae Ve je 


TAXATION, 


iy 


25 (1, 3).—Christopher vy. James, 12 
S.H.2d 813. Tk 
Under statute allowing deduction 


from gross income of “ordinary and 
necessary expenses. of business,’ tax- 
payer was not authorized to deduct as 
such expense amount paid to federal 
government for old age benefits and 
unemployment compensation under So- 
cial Security Act and the Bituminous 
Coal’ Act of 1987 and sums paid state 
for unemployment insurance and the 
gross sales tax since such expenditures 
were for taxes and not “ordinary and 
necessary expenses of business”. Code 
1937, 11-13-1 et seq., 11-13B-25(1, 3), 
21A-5-4; Social Security Act, § 804, 
42 U.S.C.A. § 1004, as amended by 26 
U.S.C.A. Int.Rev.Code, § 1410; Bitumi- 
nous Coal Act of 1937, § 3, 15 U.S. 


C.A. § 830.—Christopher v. James, 12 
S.E.2d 813. 
Wis. Where an intercorporate agree- 


ment falls within description of stat- 
ute authorizing the tax commission to 
estimate taxable income of a corpora- 
tion. which acquires and disposes of 
products of another corporation own- 
ing a substantial portion of its stock 
in a manner creating a loss or im~ 
proper net income, the tax commis- 
sion must determine the income which 
the tax paying corporation would have 
had were it not for the income-divert- 


237 Wis. 423. 

The statutory provision giving the 
tax commission power to require affili- 
ated corporations to make consolidated 
statements of taxable income does not 
provide an alternative course of ac- 
tion for the commission, but merely 
authorizes the commission to gather 
such data as may assist it in deter- 
mining the income that the subsidiary 
corporation would have had except for 
an income-diverting contract with its 
parent corporation which another pro- 
vision of the state authorizes the 
commission to disregard. St.1939, § 
71.25.—Burroughs Adding Mach. Co. v. 
Wisconsin Tax Commission, 297 N.W. 
574, 237 Wis. 423. 

Under statute giving the tax com- 
mission power to estimate taxable in- 
come of a subsidiary corporation act- 
ing under an income-diverting contract 
with its parent corporation, a percent- 
age of total consolidated income. ar- 
rived at by taking an_ arithmetical 
average of ratios of subsidiary’s tangi- 
ble property, sales, and manufactur- 
ing cost in Wisconsin to total consol- 
idated property, sales, and manufac- 
turing costs everywhere did not estab- 
lish what subsidiary . would have 
earned in Wisconsin had it not been 
for contract with parent, but the 
proper method was to consider what 
normal commissions, profits, and ex- 


penses of subsidiary would have been. 
8t.1939, § 71.25.—Burroughs Adding 
Mach. Co. v. Wisconsin Tax Commis- 


sion, 297 N.W. 574, 237 Wis. 423. 

Wis. The statutes relating to allo- 
cation of income of a corporate tax- 
payer where it is taxable partly with- 
in and partly without the state have 
no. application whatever to corporate 
taxpayers domiciled in Wisconsin, since 
their income is taxable in Wisconsin 
wherever earned. St.1939, §§ 71.02, 
71.03.—Northern States Power Co. v. 
Tax Commission of Wisconsin, 297 N. 
W. 578, 237 Wis. 433 

The finding of the tax commission 
that a contract made by a corporation 
with a parent corporation or another 
affiliate is unfair does not confer ju- 
risdiction on the commission to devise 
other methods of computation of cor- 
poration’s income tax and to discard 
those prescribed by statute, St.1939, 
§§ 71.02, 71.03, 71.25—Northern States 
Power Co. y. Tax Commission of Wis- 
consin, 297 N.W. 578, 237 Wis. 433. 

The tax commission had no author- 
ity under statutes to consolidate in- 
comes of foreign parent and Wisconsin 
affiliated power companies and apply 
formulas applicable to incomes tax- 
able within and without the state and, 
having found by formulas income of 
all Wisconsin affiliates, proceed to ap- 
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ortion it among affiliates by 
as, Since the commission in 
treated the whole matter as if there 
were but one taxpayer, and that the 


a 


parent corporation whose Wisconsin 
income was apportioned among Wis- 


consin affiliates, and the statutes- give 
no authority for such procedure. St. 
1939, §§ 71.02, 71.03, 71.25.—Northern 
States Power Co. v. Tax Commission 
Coe 297 N.W. 578, 237 Wis. 

Under statutes, each Wisconsin sub- 
sidiary corporation of a foreign par- 
ent corporation was entitled to be 
treated as a separate taxable entity 
and to have its income ascertained in 
accordance with the provisions of the 
income tax act, and the mere fact that 

was more convenient for the tax 
commission to use a formula or that 
use of the formula produced a greater 
taxable income in Wisconsin was no 
justification for qa departure from the 
statutory method. St.19389, §§ 71.02, 
71.03, 71.25.—Northern States Power 
Co. v.. Tax Commission of Wisconsin, 
297 N.W. 578, 237 Wis. 483. 

The method of allocating income 
from within and without the state for 
purposes of taxation by formula is 
open to attack in every case if it ap- 
pears that it so operates that income 
which is not fairly. attributable to 
transactions within the jurisdiction of 
the state is reached. St,1939, §§ 71.02, 
71.03.—Northern States Power Co. y. 
Tax Commission of Wisconsin, 297 N. 
W. 578, 237 Wis. 4338. 
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C,C.A.Pa, The tax imposed by the 
California Inheritance Tax Act is upon 
the right to inherit rather than right 
to transmit, and provisions that execu- 
tors shall deduct tax before paying 
respective shares to beneficiaries, and 
that executors post bond if tax is not 
paid within 18 months, are designed 
for effective collection of tax rather 
than to fix liability. for tax upon es- 
tate.. St.Cal.1921,. p. 
v. U. §., 113 F.2d 64, affirming 28 F. 
Supp. 227. 

Mass. The state tax on property 
passing from the dead to the living is 
based on the privilege of receiving the 
property and is an “excise tax”, based 
on the succession to property, and is 
measured by the amount of property 
passing to the beneficiary. .L.(Ter. 
Ed.) ¢. 65, § 1, as amended by St.1938, 
c. 293.—Beals v. Magenis, 31 N.H.2d 
20, 307 Mass. 547, 

“Inheritance taxes’? mean death duties 
imposed on the devolution of proper- 
ty caused by death, irrespective of the. 
particular form that the impost might 
take.—Beals v. Magenis, 31 N.H.2d 20. 
307 Mass. 547, ; 

_N.Y.App.Div. The enactment of ar- 
ticle 10-C of the Tax Law in 1930 sub- 
stituted an “estate tax” for a “transfer 
tax’’, so that instead of taxing receipt 
of property by beneficiaries, the state 
now imposes a tax upon transmission 
of the estate by the deceased. Tax 
Law, § 249-m et seq.—In re Hard’s Hs- 
eg 24 N.Y.S.2d 867, 261 App.Div. 


Pa. An “inheritance tax” is not a 
tax upon the property itself, but rath- 
er a tax on the succession or right of 
inheritance of the assets of the estate 
of a decedent. 72 P.S. § 2301 et seq.— 
In re Schmuckli’s Estate, 17 A.2d 876. 
341 Pa. 36, 

Pa.Orph. Inheritance tax is really 
not a tax in the ordinary meaning of 
the word, but rather a _ distributive 
share of the estate which the State 
claims for itself, and, therefore, the Act 
of April 7th, 1870, P.L. 57, 72. P.S..§§ 
4034, 4035, which provides that where 
a debtor shall suffer any claim due the 
Commonwealth to remain unpaid for a 
period of sixty days, there shall be 
paid by said debtor a commission of 5 
per cent to the counsel or attorney of 
the Commonwealth, which shall be in 
addition to other penalties or interest, 
does not apply to inheritance taxes,— 
In re Harlackers’ Estate, 54 York 74, 

Tex.Civ.App. Inheritance tax  stat- 
ute imposes tax upon passing of prop- 
erty or interest therein when made or 
intended to take effect in possession or 


ffect — 


1500.—Hostetter . 


~ enjoymen after death of grant 
property nor upon passing of the prop- 
erty from the grantor, nor upon the 
right to become beneficially interested 
in the property, the thing burdened 
with the tax being the right to re- 
ceive or right of succession as distin- 
guished from the right of transfer. 
Vernon’s  Ann.Ciy.St. art. LL 
Bethea v. Sheppard, 148 S.W.2a 997. 
The federal estate tax is imposed 
upon right of grantor to transfer prop- 
erty, and state inheritance tax is im- 
posed upon right to receive or succeed 
to possession or enjoyment of proper- 
ty. Vernon’s Ann.Civ.St. art. 7117.— 
Bethea v. Sheppard, 143 S.W.2d 997. 
Utah. Inventory filing ‘fees’ gov- 
erned by valuation of estate, are in 
reality “‘taxes’” within statutes relat- 
ing to the collection or refund of il- 


legal taxes. Rev.St.19338, 28-2-2, 80- 

10-17, 80-11-11.—Wilson v. Weber 
County, 111 P.2a 147. 
§ 2352 

Cal. Where Successive Inheritance 


Tax Acts in force at the time decedent 
made various transfers inter vivos to 
the same person to take effect in pos- 
Session at or after donor’s death, as 
well as Inheritance Tax Act of 1935 
in effect at time of donor’s death au- 
thorized the aggregation of such trans- 
fers for the purpose of computing 
transfer and inheritance taxes, the ap- 
plication of rates and exemptions under 
laws in effect at time of transfers in- 
ter vivos, the application of rates im- 
posed by 1935 act to property trans- 
ferred to same donee by donor’s will, 
and the aggregation of all transfers, 
resulting in raising testamentary 
transfer into higher tax brackets, did 
not constitute a retroactive application 
of the 1935 act. St.1917, p. 881, § 
(Q5- St.1921, p.- 15005 St1935.-\-pp: 
1268, 1272, 1273, §§ 2(10), 4, 5, 6—In 
re Child’s Estate, 115 P.2d 432, prior 
opinion 108 P.2d 757. 

Where court in computing inherit- 
ance and transfer taxes on transfers 
inter vivos and by will to same _ bene- 
ficiary applied rates under laws in ef- 
fect at time of respective transfers, 
transferees could not challenge consti- 
tutionality of Inheritance Tax Act of 
1935, which was in effect at time of 
transferor’s death, on the ground that 
such act was retroactive in that it 
provided that the rates and exemptions 
provided for by the law in effect at 
the time of death of transferor were 
applicable to aggregated transfers. St. 
odd sey A get re Childs’ 

ate, z » Prior opini 
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Cal.App. Where a transferee has re- 
ceived a gift inter vivos and title has 
vested as of date of gift but with in- 
tention on transferor’s part that gift 
shall not take effect in possession or 
enjoyment until after  transferor’s 
death, before death law in force at time 
of gift is amended by changing tax 
rate or amount of exemption, and 
upon death transferee receives property 
of deceased transferor as a testamen- 
tary beneficiary, value of property 
transferred by gift and value of prop- 
erty passing by will cannot be com- 
bined for purpose of ascertaining tax 
rate, but the two transfers should be 
treated as separate taxable units. Gen. 
Laws 1937, Act 8495, § 2.—In re 
Childs’ Estate, 108 P.2d 757. 

Where a transferee has received a 
gift inter vivos and title has vested 

- as of date of gift but with intention 
on transferor’s part that gift shall not 
take effect in possession or enjoyment 
until after transferor’s death, before 
death law in force at time of gift is 
amended by changing tax rate or 
amount of exemption, and upon death 
transferee receives property of de- 
ceased transferor as a _ testamentary 
beneficiary, tax rate on property pass- 
ing by will should be calculated and 
exemptions therefrom allowed _ solely 
upon value of property vesting in 
beneficiary by virtue of will without 
adding value of previous gifts. Gen. 
Laws 1937, Act 8495, § 2.—In 
Childs’ Estate, 108 P.2d 757. 
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ee de grantor, and — 
does not impose tax on transfer of the © 


Computation of transfer and inheri- 
tance tax increasing amount of tax on 


inter vivos transfers over that which 


was fixed at date of transfers by not 
allowing proper exemptions and by 
bringing a larger sum into higher tax- 
ation bracket and by failing to treat 
inter vivos transfers and transfer by 
virtue of decedent’s will as separate 
taxable units for purpose of exemption 
and tax rate was erroneous. Gen.Laws 
1937, Act 8495, § 2.—In re Childs’ Es- 
tate, 108 P.2d 757. 

Where decedent who died on Sep- 
tember 24, 1935, had before her death 
made irrevocable transfers to persons 
who were also beneficiaries under her 
will, each share passing to a_bene- 
ficiary at decedent’s death, should be 
taxed at rate and with exemptions 
provided by Inheritance Tax Act of 
1935 for a share of such value and 
should not be taxed at a higher rate 
reached by superimposing value of 
such share on value of property trans- 
ferred to beneficiary by decedent be- 
fore effective date of 1935 act and 
without any exemption under that act. 
Gen.Laws 1937, Act 8495, § 2.—In re 
Childs’ Estate, 108 P.2d 757. 

Conn. Where succession tax was re- 
computed upon termination of life es- 
tate several years after testator’s death 
which occurred in 1921, whether exec- 
utor was liable for payment of addi- 
tional tax assessed against legacies 
which had previously been distributed 
must be determined upon the basis of 
the law in force at time of testator’s 
death. Gen.St.1930, §§ 1400, 1401; 
Gen.St.Supp.1939, § 407e.—Hartford- 
Connecticut Trust Co. v. McLaughlin, 
19 A.2d 417, 127 Conn. 636. 

Ky. The statute making transfers 
pursuant to powers of appointment 
taxable was inapplicable to property 
passing under will creating power of 
appointment, where testator died be- 
fore the statute was enacted, but was 
applicable to property passing under 
will exercising such power, of one who 
died after effective date of the statute. 
Ky.St.1930, § 4281a-1.—Commonwealth 
y. Fidelity & Columbia Trust Co., 146 
S.W.2d 3, 285 Ky. 1 

N.Y.App.Div. The provision of the 
statutory amendment imposing an es- 
tate tax on property in an irrevocable 
trust created by a decedent who re- 
served enjoyment of 
right to designate recipient of the 
property or the income is not “retro- 
active’-as to a trust created prior to 
its enactment. Tax Law, § 249-r, subd. 
3, as amended by Laws 1931, c. 62.— 
In re Pratt’s Estate, 28 N.Y.8.2d 997, 
262 App.Div. 240. 

The application of the section of the 
Tax Law providing that, in determin- 
ing gross estate for tax purposes, there 
shall be included any interest trans- 
ferred by deceased in contemplation of 
or intended to take effect in possession 
or enjoyment at or after death, to the 
estate of settlor, who made the ques- 
tioned transfer before the enactment of 
the statute, did not result in “retro- 
active’ taxation, where settlor’s death 
occurred after the enactment of the 
statute. Tax Law, § 249-r, subd. 3.— 
In re Pratt’s Estate, 28 N.Y.S.2d 997, 
262 App.Div. 240. 

N.Y.Sur. Statutory changes in meth- 
od of payment of tax on future es- 
tates were “changes in procedure” and 
not “changes in substance’ and hence 
right to interest on refund of taxes re- 
sulting from a determination that re- 
mainder interest in a testamentary 
trust was not taxable was to be deter- 
mined by law in effect at time of re- 
fund and not law in effect at time of 
death of decedent. Tax Law, §§ 230, 
241, as amended by Laws 1925, c. 144. 
—In re McKim’s Estate, 22 N.Y.S.2d 
639, 175 Misc. 99, affirmed 23 N.Y.S.2d 
834 


Pa. The Transfer Inheritance Tax 
Act applies only to transfers occurring 
after its passage, and not those prior 
thereto, provided the settlor has di- 
vested himself of all title to the corpus. 
72 P.S. § 2301 et seq.—Commonwealth 
y. Linderman’s Estate, 17 A.2d 397, 
340 Pa. 289. 
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In order to make inapplicable the _ 
Transfer Inheritance Tax Act to trans- — 
fers occurring prior to passage of act 
the settlor must have divested himself E 
absolutely of all title to property, not — 
at his death but at time of execution 
of instrument creating the trust, and 
there must not remain in settlor the — 
opportunity to change its provisions 
so that he may reassert dominion. 72 
P.S. § 2301 et seq.—Commonwealth v. 
Linderman’s Estate, 17 A.2d 397, 340 
Pa.289. ) ee a4, 
Where settlor, before transfer inher- 


on 


itance tax was extended to lineal de- 
scendants, executed a deed of trust in ~ 
favor of settlor’s children, wherein ~ 
settlor reserved right to receive entire 
income from corpus until settlor’s death 
or remarriage, and the right to demand ~ 
one-third of corpus upon remarriage, — 
and after tax was extended to lineals, ¥ 
settlor died without having remarried, 
the one-third of the corpus was subject Make 
to transfer inheritance tax. 72 P.S. ee, 
2301 et seq.—Commonwealth y. Linde p 
man’s Hstate, 17 A.2d 397, 340 Pa. 289. 
§ 2353 i ae a 
Cal. Where a change in the inherit- ; 
ance and transfer tax laws made subse- — 


quent to transfers inter vivos, inten 
ed to take effect in possession at trans- — 
feror’s death, but prior to death of — 
transferor did not result in increasing — 
the amount of the tax computed on 
the total value of all the property so 
transferred because the rate on the lev-~ 
el reached by the aggregation of such © 
property was the same both prior and 
subsequent to such change, transferee 

was not injured and court would not ~ 
pass upon hypothetical case as to what 
would be the result if such change in 
law increased the amount of the tax 
computed on the total value of the © 


I ‘ based upon a transfer and 
is laid upon the beneficiary. °35 C.S.A. 
ce) 8d; §§ 13, -6 (a); sulla. 3) Ltdp peeing 
People ex rel. Rogers v. Waterman’s 
Estate, 116 P.2d 204, Bastee 

Where trust indentures manifested an 
intention by settlor to retain during ~ 
his life, and during the life of his wife, ig , 
all economic benefits of trust property, | 
and at no time during life of settlor — 
or the survivor could there be any — 
shifting of such benefits to either bene- 
ficiary, the trust property became tax- 
able, for purposes of succession taxes, 
at any time before beneficiaries, by > 
transfer, obtained possession or enjoy- 
ment thereof. ’35 C.S.A. c. 85, §§$ 3, 6) 
(a), subd. 38, 7(d), 15.—People ex rel. 
a aa v. Waterman’s Hstate, 116 P.2d 


The legislature may select the event 
of possession or enjoyment of property 
as a proper occasion for the imposition 
of a succession tax. °35 C.S.A. c. 85, §§ 
3, 6(a), subd. hai 7d), 15. People "ex 
rel. Rogers v. Waterman’s Est 6 
P.2d 204. eee 

Colo. Since the incident of a suc- 
cession tax is the shifting of economie 
benefits in possession or enjoyment and 
not the conveyance of a mere legal title, 
the test of constitutionality of a sue- 
cession tax statute as applied to a 
transfer of property must be related 
thereto, 35 C.S.A. ¢. 85, §§ 3) 6a): 
subd. 8, 7(d), 15—People ex rel. 
Honors v. Waterman’s Hstate, 116 P.2d 

In view of circumstances regarding 
possession and enjoyment of trust 
property by beneficiaries and language 
of trust indentures respecting settlor’s 
intentions, the 1935 amendment to suc- 
cession tax statute withdrawing exemp- 
tions granted as to transfers made 
prior to the 1935 act for collection of 
any taxes due the state, and where 
property had not been delivered 
distributees, did not operate as a 
{roactive law” in violation of constitu- 
tion when applied to subject transfers 


to 
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q of intangibles in trust for an educa- 
4 tional institution and a political subdi- 
, vision of a state to a succession tax, 
notwithstanding that institution and 
subdivision were located outside of 
Colorado and that statute in effect 
when indentures were executed and 
settlor died provided for an exemption 
upon transfers to educational iustitu- 
tions and politieal subdivisions of a 
state wherever located. °35 C.S.A. ©. 
85, §§ 3, 6(a), subd. 3, 7(d), 153 Const. 
Colo. art. 2, § 11.—People ex rel. Rogers 
v. Waterman’s Hstate, 116 P.2d 204. 
In view of circumstances regarding 
possession and enjoyment of trust 
property by beneficiaries and language 
of trust indentures respecting settlor’s 
intentions, the 1935 amendment, to suc- 
cession tax statute withdrawing ex- 
-emptions granted as to transfers made 
prior to the 1935 act for collection of 
any taxes due the state and where 
property had not been delivered to 
distributees did not result in “jmpair- 
ment of obligation of contract” in vio- 
‘lation of state and federal constitu- 
tions when applied to subject transfers 
of intangibles in trust for an ‘educa- 
‘tional institution and a political sub- 
division of a state to a succession tax, 
notwithstanding that institution and 
: _ subdivision were outside of Colorado 
_.- and that statute in effect when in- 
dentures were executed and settlor died 
provided for an exemption upon trans- 
fers to educational institutions and 
_ political subdivisions of a state wher- 
|. €ver located. *35 C.S.A. c. 85, §§ 3, 6 
| (a@)} subd. 8, 7(d), 15;' U.S.C.A.Const. 
ieerart; 1” § 10; “Const.Colo, art. 2, § ii. 
__ =People ex rel. Rogers v. Waterman’s 
Estate, 116 P.2d 204. : 
. In view of circumstances regarding 
Bh ‘possession and enjoyment of trust 
_-—-~property by beneficiaries and language 
of trust indentures concerning settlor’s 
intentions, the 1935 amendment to suc- 
—s cession tax statute withdrawing ex- 
A emptions granted as to transfers. made 
prior to the 1935 act for collection of 
any taxes due the state and where 
property had not been delivered to 
 distributees did not violate ‘due 
process of law” clauses of state and 
federal constitutions when applied to 
subject transfers of intangibles in trust 
for an educational institution and a 
- political subdivision of a_ state to a 
succession tax notwithstanding that in- 
_ stitution and subdivision were outside 
of Colorado and that statute in effect 
- when indentures were executed and set- 
tlor died provided for an exemption 
upon transfers to educational institu- 
tions and political subdivisions of a 
state wherever located. ’35 C.S.A. ¢c. 85, 
Sees, Oa), subd. 3, 7(d),,15;..U,S.C.A. 
Const. Amend. 14, § 1; Const.Colo. art. 
2, § 25.—People ex rel. Rogers v. Wa- 
terman’s Estate, 116 P.2d 204. 
i Mass. Under the statute taxing lega- 
q cies and successions, the tax is an 
“excise tax’? imposed on the right of 


a the owner to transmit property after 
a his death, and also on the privilege of 
i his beneficiaries to succeed to the prop- 
erty, and the privilege of receiving is 
, the commodity which is taxable. G.L. 
; e. 65, as amended.—Boston Safe De- 

posit & Trust Co. v. Commissioner of 

Corporations and Taxation, 33 N.H.2d 

704, 309 Mass. 37. 

; N.J.Sup. The transfer inheritance 
tax is a transfer tax at death and is 
’ due upon the death of the testator ex- 
R cept that where there is a life estate 
# the tax upon the remainder awaits the 
4 time of beneficial enjoyment. N.J.S.A. 

§4:34-1 et seq.—In re Wimpfheimer’s 

Hstate, 20 A.2d 4338, 126 N.J.L. 502, va- 

cating Wimpfheimer vy. Martin, 14 A.2d 

bos Lek N.J.Bq. 587. 

N.J.Prerog. The power to impose a 
tax, such as a transfer inheritance tax, 
on intangible personalty, inheres in 
the state of the domicile of the own- 
er thereof. N.J.S.A. 54:34-1, subds. 
ec, d—In re Atkins’ Estate, 18 A.2d 
45, 129 N.J.Eq. 186. 

N.Y.Sur. The estate tax is imposed 
on the theory that it is an impost ex- 
acted by the sovereign on the privilege 
of transmitting property on death. 
Tax Law, § 249-z, subd. 1.—In re Mey- 
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Pa. The assessment of transfer in- 
heritance tax under statute making 
such tax applicable where one joint ten- 
ant dies and right to immediate owner- 
ship or possession and enjoyment ac- 
erues to surviving tenant was not void 
on ground that it assessed single tax 
against executor and included tax on 
fund in joint bank account which did 
not go through executor’s hands, since 
the Transfer Inheritance Tax Law con- 
templates only one appraisement of all 
the taxable assets of decedent’s estate, 
but the commonwealth may be required 
to look to several sources to obtain the 
aggregate amount of the taxes, and the 
only tax chargeable against personal 
representative is that on assets passing 
through its hands. 72 P.S. § 2301.—In 
re Cochrane’s Bstate, 20 A.2d 305, 342 
Pa. 108. 

Pa. The statute providing that, on 
death of ‘a joint tenant, accrual to sur- 
vivor of right to ownership or posses- 
sion and enjoyment of property held or 
deposited in bank under joint tenancy 
shall be deemed a transfer and subject 
to transfer inheritance tax does not vio- 
late the tax uniformity clause of the 
Constitution. 72 P.S..§ 2301; ‘PS. 
Const. art. 9, § 1.—In re Cochrane’s 
Dstate, 20 A.2d 305, 342 Pa. 108. 

Pa.Orph. The inheritance tax Act of 
June 20, 1919, P.L. 521, as amended, 
72 PS. § 2301 et seq., is not objection- 
able as rendering a deceased joint ten- 
ant’s estate, or his executor, liable for 
tax on the joint estate, which is not a 
part of decedent’s estate and never in 
the executor’s possession. The whole 
theory of that act is that liability for 
the tax is upon the property trans- 
ferred, or upon the person receiving it. 
An executor or administrator is charge- 
able only with tax he is required to de- 
duct from a distributive share.—In re 
Cochrane’s Hstate, 56 Montg. 389. 

Pa.Orph. The Act of July 14, 1936, 
P.L. 44, 72 P.S. §§ 2301, 24438, does not 
contravene the Pennsylvania constitu- 
tion, art. 9, § 1, on grounds that tax- 
es assessed thereunder are not uniform, 
in that the amount taxed may exceed 
the decedent’s contribution to the joint 
estate. What is taxed thereby, is the 
accrual of rights to the survivor when 
the joint tenant died; not the interest 
acquired by the survivor when_ the 
joint estate was created.—In re Coch- 
rane’s Hstate, 56 Montg. 389. 

Pa.Orph. The Act of May 7, 1927, 
P.L. 859, 72 P.S. § 2303, does no more 
than to impose, as an estate tax, addi- 
tional transfer inheritance tax to make 
up the difference between the transfer 
inheritance tax under the Act of June 
20) 19195) Poly b2h A721 Pese oSm2s0d, et 
seq., and the amount of the 80% credit 
against federal estate tax allowed by 


federal law.—In re Davis’ Estate, 57 
Montg. 237. 
Tenn. The inheritance tax law im- 


poses a tax on the transfer of posses- 
sion and enjoyment at or after death. 
Code 1932, § 1259 et seq.—Baker v. Mc- 
comes 151 S.W.2d 1082, 177 Tenn. 


Tex.Civ.App. The state Legislature 
was under no obligation, constitutional 
or otherwise, to allow deduction of 
amount paid as a federal estate tax 
from net value of estate of decedent 
upon which a_ state inheritance tax 
may be levied. Vernon’s Ann.Civ.St. 
art. 7117 et seq.; 26 U.S.C.A. Int-Rey. 
Code, § 810 et seq.—Walker vy. Mann. 
143 S.W.2d 152, error refused. 


Utah. The tax measured by net es- 
tate at decedent’s death and payable 
by decedent’s personal representative is 
an “estate tax’? whereby transfer of 
property from decedent is taxable, as 
distinguished from an “inheritance tax” 
whereby the receipt of property by 


beneficiaries is taxable. Revy.St.1933, 
80-12-1 et seq. and 80-12-3.—In re 
Walker’s Estate, 114 P.2d 1030. 
§ 2358 
See Treasurer of Ontario vy. Blonde 


[1941] 3 Dom.L.R. 225. 


§ 2375 
Pa.Orph. United States Adjusted 
Service bonds, commoné¢y known as the 


ne Vuey s 
“Bonus,” and the proceed 
held by a deceased veteran’s 


trator, are not subject to transfer in- — 
Under the provisions of 


heritance tax. 
the Act of. Congress of May 10, 1924, c. 
157, 43 Stat. 121, Sec, 308, 38 U.S.C.A. § 


‘618, the proceeds of unredeemed bonds © 


held in the estate of a deceased soldier 
are only paid to his estate as a matter 
of convenience by the federal govern- 
ment to determine those who shall take 
it—In re Schmuckli’s Estate, 54 York 
6 
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Iowa. A child who was taken into 
adoptive parents’ home and treated as 
a daughter by the parents who did 
not comply with statute relating to 
adoption was not “legally adopted” 
within inheritance tax statute so as 
to be entitled to exemption and rate of 
inheritance tax of a legally adopted 
child, in computing tax on property 
passing to child under will of one of 
the parents, even though it was con- 
ceded that in so far as adoptive par- 
ents were concerned, an adoption by 
estoppel was created. Code 1939, §§ 


7212.1, 7218.—Wooster v. Iowa State 
Tax Commission, 298° N.W. 922, 230 
Iowa 797. 


Where there has been a_ statutory 
adoption, the legally adopted child be- 
comes entitled to exemption and clas- 
sification provided by inheritance tax 
act for property passing to a legally 
adopted child, but if the adoptive par- 
ents failed to take the steps required 
by statute to effectuate a legal adop- 
tion, any estoppel against the parents 
does not bar the state from standing 
upon the facts as they actually exist 
in making classifications for inher- 
itance tax purposes. Code 1939, §§ 
7212.1, 7213.—Wooster v. Iowa State 
Tax Commission, 298 N.W. 922, 230 
Iowa 797. 


§ 2389 

Ky. The statute providing for im- 
positpn of tax on property transferred 
y exercise of power of appointment is 
not arbitrary, and does not deny “due 
process of law” not “impair obligation 
of -contract.” Ky.St.1930, § 4281a-1; 
Const.Ky. § 2; U.S.C.A.Const. art. 1, 
10; Amend. 14.—Commonwealth y. 
Hidelity & Columbia Trust Co., 146 8. 
W.2d 3, 285 Ky. 1. 


§ 2390 

Cal.App. The taxability of a trans- 
fer inter vivos is determined by the 
law in effect at the time the transfer 
is made, and no subsequent act of the 
legislature can thereafter add to or 
diminish the tax or otherwise disturb 
it.—In re Childs’ Estate, 108 P.2d 757. 

An inheritance tax act cannot con- 
stitutionally be given a_ retfoactive 
effect on transfers which have vested 
before its passage so as to increase 
the tax on those transfers, and an at- 
tempt to do so is void.—In re Childs’ 
Hstate, 108 P.2d 757. 

Ky. The language of statute taxing 
proceeds of life policies, less an ex- 
emption of $10,000, as part of the de- 
cedent’s estate, is plain and unambigu- 
ous, and court would not impute an 
intent to the Legislature to except 
from its operation policies theretofore 
issued, but would proceed to determine 
whether statute was unconstitutional 
when so applied. Ky.St. § 4281la-16.— 
Dumesnil vy. Reeves, 142 S.W.2d 132, 
283 Ky. 563. 

N.Y. Amendment of Tax Law after 
testator’s death by statute taking away 
right to interest on moneys refunded 
in amount of difference between sum 
paid under temporary order, fixing 
transfer tax at highest possible rate, 
and sum finally fixed .as tax due on 
transfer of remainder in testamentary 
trust fund after life tenant’s death, had 
no retroactive effect. Tax Law, §§ 225, 
230.—Stone v. Graves, 28 N.W.2d 919, 


283 N.Y. 470, affirming 17 N.Y.S.2d 
379, 258 App.Div. 381. 
§ 2404 

Cal. Where acts repealing existing 

Inheritance Tax Acts were embraced 


within new Inheritance Tax Acts, coy- 
ering the same subject-matter as the 
repealed acts, the new acts were re- 
enactments and there was a continua- 


‘tion in the new acts of those provi- 
Sions of the repealed acts which were 


earried over without alteration into 
the new acts. St.1917, p. 881, § 2(9); 
St.1921, p. 1500; St.1935, p. 1268, § 2 


(10).—In re Childs’ Hstate, 115 P.2d 
432, prior opinion 108 P.2d 757. 

Where provision for aggregation of 
taxable transfers to same person, which 
first appeared in Inheritance Tax Act 
of 1917, was carried over into subse- 
quent amendments and new acts, which 
also provided for repeal of preceding 
act, such provision with respect to ag- 
gregation remained in force and con- 
tinued to be the law from the time of 
its adoption in 1917. St.1917, p. 881, § 
Zia St: LO 2h ap ToOOke cSt: LISS) Ds 
1268, § 2(10).—In re Childs’ Estate, 115 
P.2d 432, prior opinion 108 P.2d 757. 

~ Where provision for aggregation of 
taxable transfers to one person, which 
first appeared in Inheritance Tax Act 
of 1917, was carried over into subse- 
quent amendments and new acts, pro- 
viding for repeal of preceding act, the 
description of such transfers as those 
occurring “either before or after the 
passage of this act” referred not to the 
passage of the new act or amendment 
in which such words also appeared, but 
rather to the passage of the 1917 act, 
wherein the provision originally ap- 
peared. St.1917, p. 881, § 2(9); St. 
19215 ps1 500s St19385,) p. 1268582 
(10).—In re Childs’ Estate, 115 P.2d 
432, prior opinion 108 P.2d 757. 

If changes in inheritance and trans- 
fer tax laws made subsequent to trans- 
fers inter vivos, intended to take ef- 
fect at or after transferor’s death, and 
prior to death of transferor at which 
time same transferee received proper- 
ty as testamentary beneficiary re- 
sulted in changes in the rates and ex- 
emptions applicable, the aggregate val- 
ue of property thus transferred would 
fix the rate bracket in which each 
transfer would fall, the rate in effect 
at the time of the transfer could be 


applied, and any changes in exemp- 
tions could be apportioned._In re 
Childs’ Estate, 115 P.2d 432, prior 


opinion 108 P.2d 757. 

N.Y.Anp.Div. The enactment of ar- 
ticle 10-C of the Tax Law in 1930 sub- 
stituted an “estate tax’ for a “trans- 
fer tax’’, so that instead of taxing re- 
ceipt of property by beneficiaries, the 
state now imposes a tax upon trans- 
mission of the estate by the deceased. 
Tax Law, § 249-m et seq.—In re Hard’s 
Warne, 24 N.Y.S.2d 867, 261 App.Diy. 


§ 2409 

Conn. The rule that statutory pro- 
vision making exemptions from general 
laws imposing taxes must be construed 
strictly applies to gifts of charitable 
nature.—McLaughlin y. Poucher, 17 A. 
2d 767, 127 Conn. 441. 

N.Y.Sur. The estate tax law must be 
enforced as written. Tax Law, § 249-z, 
subd. 1.—In re Meyer’s Hstate, 27 N.Y. 
S.2d 43, 176 Misc. 266. 

Pa. Under Act of Congress author- 
izing issuance of adjusted service 
bonds to veterans, bonds were directed 
to be paid to estate of a deceased vet- 
eran, not as an asset thereof, but mere- 
ly for the purpose of ascertaining the 
veteran’s next of kin, and the act 
expressly relieved the bonds from tax- 
ation. 38 U.S.C.A. § 454a; Adjust- 
ed Compensation Payment Act of 1936, 
§ 1 et seq., 38 U.S.C.A. § 686 et seq.— 
In re Schmuckli’s Estate, 17 A.2d 876. 
341 Pa. 36. 


§ 2418 
Mass. The courts, in determining 
existence of a taxable event upon 


which a transfer or succession tax is 
based, will not permit themselves to be 
restricted by technical refinements of 
title arising from form in which the 
transaction has been cast, but are more 
eoncerned with the practical advantages 
that accrue to the taxpayer from the 
devolution of the decedent’s property. 
G.L.(Ter.Hd.) c. 65.—Welch v. Commis- 
sioner of Corporations and Taxation, 34 
N.H.2d 611, 309 Mass. 293. 

Pa.Orph. Endowment policies being 
Life Insurance Policies therefor come 


directly within the provisions of the. 


Act of June 20, 1919, P.L. 521, as 


Pate tse EAE en 


TAXATION 


qT 
ta 2k 
— 1, 4 


amended by the Act of June 22, 1931, 


P.L. 690 and the Act of July 14, 1936, 


PP... 44,°§° 2,72 P.S8. §.2301, and the - 


fact that the premiums are paid the 
Insurance Company in a lump sum in 
adyance does not make the said pro- 
ceeds taxable.—In re Bayer’s Hstate, 23 
Erie 7 

§ 2423 — 

N.J.Prerog. A transfer of intangible 
property or intangible interests in 
property may be validly taxed under 
the Transfer Inheritance Tax Act, not- 
withstanding that the property may 
have acquired a business situs in an- 
other state, and notwithstanding the 
act effecting the transfer occurs in 
another state, provided only that at 
the time the act of transfer occurs, the 
transferor is domiciled in New Jersey. 
N.J.S.A. 54:34-1, subds. ¢, d.—In_ re 
Atkins’ Hstate, 18 A.2d 45, 129 N.J. 


Eq. 186. 
§ 2524 

N.J.Prerog. Where deceased entered 
into a refund annuity contract with in- 
surance company whereby he paid in- 
surance company a lump sum, and 
whereby insurance company was to 
pay him fixed monthly payments, and 
if he should die before receiving pay- 
ments aggregating amount paid by 
him to insurance company, to continue 
monthly payments to his sons or to 
any one he might substitute in place 
of the sons, and deceased died without 
making any substitution, and both 
sons survived deceased, the refund an- 
nuity contract was not an “insurance 
policy’ within meaning of statute ex- 


empting an “insurance policy” from 
transfer inheritance tax. N.J.S.A. 54:- 
34-4, subds. b. c.—In re Atkins’ Hs- 


tate, 18 A.2d 45, 129 N.J.Eq. 186. 
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4. 
See Williams v. The King [1940] 3 
Dom.L.R. 73; Williams v. The King 
[1941] 1 Dom.L.R. 22. 


8 2525 
Pa. Adjusted service bonds issued 
by federal government to veteran who 
died intestate, and which were owned 
by veteran at time of his death, were 
not such part of veteran’s estate as 
would make them subject to_ state 
transfer inheritance tax. 72 P.S. § 
2201) let. sede” 30) US ClAy '§ = 4o4a; 
Adjusted Compensation Payment Act 
of 1936, § 1 et seq., 38 U.S.C.A. § 686 
et seq.—In re Schmuckli’s Estate, 17 
A.2d 876, 341 Pa. 36. 
§ 2526 
Conn. In considering scope of statu- 
tory provision, exempting from suc- 
cession tax transfers of charitable na- 
ture to corporations incorporated un- 
der laws of state or any state whose 
laws provide similar exemption of 
transfers to any similar Connecticut 
corporation, court must bear in mind 
purpose which statute was intended 
to serye. Gen.St.Supp.1935, § 489¢— 
McLaughlin vy. Poucher, 17 A.2d 767, 
127 Conn, 441. 
§ 2527 
N.Y.Sur. Where purported will and 
eodicil were denied probate, and the 
only: authority for direction in decree 
of distribution to pay a certain sum 
to religious corporation was sole dis- 
tributee’s consent to such payment as 
contained in compromise agreement 
which he executed, that agreement was 
in effect an “assignment” of part of 
distributee’s share of estate, and 
amount paid to corporation was not 
exempt from estate tax under stat- 
ute authorizing deduction from gross 
estate amount of all bequests, lega- 
cies, devises, or transfers to religious 
or charitable corporations, Decedent 
Estate Law, § 80 et seq.; Tax Law, § 
249-s, subd. 3.—In re Creighton’s Es- 
tate, 25 N.Y.S.2d 303, 175 Misc. 835. 
See Protestant Old Ladies’ Home vy, 
Provincial Treasurer of Prince Hdward 
Island [1941] 2 Dom.L.R, 534. 
§ 2431 
Colo. Where settlor created trusts of 
intangible personalty under trust in- 
dentures manifesting settlor’s inten- 
tention to retain all economic benefits 
of trust property during his life and 
life of settlor’s wife, and situs of trust 
property was in New York after cre- 


Cy eT ey Mes ea 
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ation of trusts but settlor’s domicile 
was in Colorado when trusts 
ereated and when settlor died, the state 
of Colorado had jurisdiction to subject 
transfers in trust to succession taxes, 
notwithstanding that settlor’s right to 
receive income and reyoke trusts ended 
upon settlor’s death, since Colorado 


tax jurisdiction was based upon set- — 


tlor’s domicile and succession tax lia-— 
bility was not curtailed by settlor’s 


death and cessation of his power toe ai 
C.S.A. c. 85, §§ 3, 6(a), subd. 3, 7(d), ; 


ceive income and revoke trusts. 
15.—People ex rel. Rogers vy. Water- 
man’s Hstate, 116 P.2d 204. 

N.Y.Sur. 
as executive director and 
committeeman, was president and direc- 
tor of another corporation, owned and 
lived in apartment and on country es- 
tate, belonged to several clubs and 
maintained bank accounts and safe de- — 


posit box in New York, was domiciled — 


, and paid poll tax, 0 
town election, and claimed homestead 
tax exemptions therein.—In re Marks’ 
Estate, 27 N.Y.S.2d 493, 176 Mise. 330. 

N.¥.Sur. Where decedent adopted — 
practice of spending winter season in 
Nassau, Bahama Islands, for reasons 
of health, and during latter years of 
his life spent greatest part of year in 


Nassau, where a_ substantial residence | 
was built on land owned by decedent’s 


wife, but it appeared that decédent’s — 
fundamental business interests and 


some fraction of his social life eon- — 


tinued in New York until his death, de- 
cedent was domiciled in New York at 
time of his death for estate tax purpos- 
es.—In re Strebeigh’s Hstate, 27 N.Y.S. 
2d 569, 176 Mise. 381. a | 


§ 2433 ‘i 


N.J.Prerog. Where deceased at age bs 
of 79, and while domiciled in New Jer- — 


sey, executed and delivered in New | 
York an irrevocable trust deed convey- | 
ing intangible property comprising — 
two-thirds of his assets 


survived him, with contingent equita- 
ble remainder in the corpus to his 
sons if they survived, and otherwise 
to deceased’s heirs and next of kin, 
and deceased’s wife predeceased him, 
and his sons survived him, 
of the transfer under the Transfer In- 
heritance Tax Act was not in contra- 


vention of the Constitution of New 
Jersey, nor of the Federal Constitu- 
tion. N.J.S.A. 54:34-1, subds. ¢, d.— 


In_re Atkins’ Estate, 18 A.2d 45, 129 
N.J.Eq. 186. 
§ 2441 


Colo. Where settlor granted, through 


trust indentures, the privilege of sue-. 


cession to intangible property over 
which settlor retained absolute control 
until death, the liability for succession 
taxes on transfers in trust related to 
such transfers, whether possession or 
enjoyment by beneficiaries occurred at 
or after settlor’s death, and tax lia- 
bility could not be split by limiting 
it solely to possession or enjoyment 
atideath. ’35% C.S.A. (5 SdynSSirb yo Cae 
subd. 38, 7(d), 15.—People ex rel. 
BA ati v. Waterman’s Hstate, 116 P.2d 
Mass. Where a testator gave prop- 

erty in trust to pay one-half of the net 
income to his widow for life and 
one-quarter to each of his two sons 
for life, and the will provided that 
after the widow’s death, the trustee 
should pay half of the income to each 

son for life, federal estate taxes re- 

funded because of a retroactive change 
in the tax rate constituted property of 
the testator, an interest in which 
passed by his will to his sons on the 
death of the widow, within the statute 
taxing legacies and successions. G.L 


ec. 65, § 1, and § 13, as amended by 
St.1924, «. 300, § 1; Revenue Act 1926, 
§ 325, 26 U.S.C.A. Int.Rey.Acts, page 


One who served corporation — 
executive — 


taxation — 


were 
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§ 2441 


263.—Boston Safe Deposit & Trust Co. 


vy. Commissioner of Corporations and 
Taxation, 33 N.E.2d 704, 309 Mass. 37. 

: The excise tax under the statute 
_. taxing legacies and successions was 
: intended to be imposed on whatever 
rights may be termed a “succession 
within the statutory description, which 
4 has been interpreted to include the en- 
tering into possession and enjoyment. 
G.L. ¢c. 65, as amended.—Boston Safe 
Deposit & Trust Co. v. Commissioner 
of Corporations and Taxation, 33 N.E. 
2d 704, 309 Mass. 37. Tre 

N.Y.App.Div. Where beneficiaries of 
testamentary trust entered into family 
settlement of property pursuant to 
_ which testator’s eldest son transferred 
surplus income due him from testa- 
mentary trust into irrevocable trust 
measured by lives of his son and niece, 
and settlor was to receive income for 
life and principal if he survived son 
and niece, and possibility that settlor 
would share in trust established by 
_ brothers and sisters was remote, trans- 
action was not a “sale” for ‘adequate 
and full consideration” in money or 
- money’s worth, within exception to 
statute designating what is to be in- 
eluded in gross estate for estate tax 
purposes. Tax Law, § 249-r, subd. 3.— 
- In re Pratt’s Dstate, 28 N.Y.S.2d 997, 
- 262 App.Div. 240. j 
Where settlor transferred surplus in- 
come due him from testamentary trust 
into a trust measured by lives of his 
Je son and niece, and settlor was to re- 
- eeive income for life and principal if 
_he-survived son and niece, and he died 
- survived by a niece, estate tax was as- 
sessable against full value of the trust 
fund at the date of decedent’s death, as 
against contention that the tax should 
be imposed only on the value of de- 
cedent’s reversionary interest which 
was nothing. Tax Law, § 249-r, subd. 
3—In re Pratt’s Hstate, 28 N.Y.S.2d 
997, 262 App.Div. 240. 


Ohio. When a testatrix by will sets 
up trusts, the income or principal of 
which is to be paid in weekly install- 
ments to pastors of designated churches 
for purpose of saying masses for testa- 
trix, her family and relatives, such 
trusts are taxable “successions” under 
section of inheritance tax law levying 
a tax upon the succession to property 
in certain cases. Gen.Code, §§ 5331, 
5832, 5834.—In re Reilly’s Hstate, 33 
 N.B.2d 987, 138 Ohio St. 145. 

Ohio App. A trust fund which was 
-ereated more than five yedrs before 
_testator’s death and about three years 
before his will was executed, and which 
was not created in contemplation of 
death, was not part of his estate for 
purposes of succession taxes. Gen. 


Code, § 5332 et seq.—In re Brenholts’ 
Estate, 35 N.B.2d 766, 66 Ohio App. 


¢ Pa.Orph. Where real estate is con- 

y veyed in trust in consideration of sup- 

port, maintenance, etc., with power in 

the trustee to sell and convey and in 

default thereof during the lifetime of 

the grantor, then to convey to the per- 

son furnishing such support, the prem- 

ises upon the death of the grantor are 

liable for transfer inheritance tax.—In 

re Wilson’s Estate, 40 D. & C. 468, 30 
Del.Co. 168. 


Pa.Orph. The Act of May 7, 1927, 
P.L. 859, 72 P.S. § 2308, supplement- 
ing the inheritance tax Act of June 
Wore bolo Pes. 521, 72 PS. § 2301" et 
seq., and providing for additional 
transfer tax imposed as estate tax, does 
not create a new class of taxable prop- 
erty. There is no basis for tax under 
either act unless there is in fact a 
transfer of property.—In re Dayis’ Hs- 
tate, 57 Montg. 237. 

Where a decedent’s estate is insolv- 
ent, there can be no taxable transfer 
from it.—In re Davis’ Estate, 57 Montg. 
237. 

Utah. Where claims against an in- 
testate’s estate were never presented 
by creditors in probate proceedings, 
administratrix did not, by paying such 
elaims, divest title to intestate’s prop- 
erty from intestate’s heir, and hence 
transfer of pronerty to heir was snb- 
ject to an inheritance tax. Reyv.St. 


right} 


TAXATION: 


1933, §§ 80-12-8, 101-4-2, 102-9-1, 
102-9-2, 102-9-4.—In re Jones’ Hstate, 
104 P.2d 210. ( 

Utah. Under inheritance tax laws the 
taxability of a transfer does not de- 
pend upon the form in which transfer 
is made, but rather upon the reality 
behind the form. Rev.S8t.1933, 80-12-1 
et seq.—In re Walker’s Estate, 114 P. 
2d 1030. 


The property transferred by irrevoca- 
ble trust by which income was paya- 
ble to trustor during her lifetime and 
then payable over to named beneficia- 
ries for life, and upon death of a 
beneficiary to be paid to certain other 
designated beneficiaries, and which au- 
thorized trustee to pay to trustor addi- 
tional amounts from corpus as in judg- 
ment of trustee might be reasonably re- 
quired for trustor’s proper support, 
maintenance and general welfare was 
subject to estate tax, Rev.St.1933, 80- 
12-1 et seq. and 80-12-3.—In re Walk- 
er’s Estate, 114 P.2d 1030. 


Wis. Under statute imposing tax on 
“transfer” of property by will, where 
residuary legatee died after testatrix 
but before will was admitted to pro- 
bate, at time of testatrix’ death there 
passed to legatee who was then living 
such an interest in residuum in pos- 
session and enjoyment, present and fu- 
ture, as constituted a “transfer” within 
statutory definition, which transfer was 
subject to inheritance tax, notwith- 
standing statute providing that will is 
not effectual to pass property unless 
probated, since interests of legatees 
pass to them at time of death of tes- 
tator. St.1939, §§ 72.01, 72.24, 238.18. 
—In re Marshall’s Will, 294 N.W. 527, 
236 Wis. 132. 


Where residuary legatee died after 
testatrix but before will was admitted 
to probate so that transfer of residuum 
to the legatee was subject to inherit- 
ance tax and transfer from residuary 
legatee to heirs became subject to in- 
heritance tax, tax on transfer to lega- 
tee’s heirs did not result in “double 
taxation’, since there were two _ inde- 
pendent transfers, each of which was 
subject to the tax. St.1939, §§ 72.01, 
72.24.—In re Marshall’s Will, 294 N.W. 
527, 236 Wis. 132. 


§ 2451 

Pa.Orph. Exceptions to a decree of 
distribution in the orphans’ court, re- 
fusing a claim by the commonwealth of 
a transfer inheritance tax on the 
amount decedent by written agreement 
engaged to pay his wife for the main- 
tenance, education and support of their 
children, were dismissed. Having be- 
queathed all his estate to the children, 
decedent fulfilled his duty and the pur- 
pose of the agreement, and after his 
death his estate could not be held for 
the payment of further maintenance on 
the basis of his natural obligation. The 
sum which it is sought to exempt from 
the calculation in fixing the inheritance 
tax was part of the decedent’s estate 
at his death. His will gave the rest 
and residue of his estate after the pay- 
ment of his debts and funeral expenses 
to his children and for their benefit. 
The direction of the will was that so 
long as all or any of his sons shall be 
under sixteen years, his executor dur- 
ing the period of administration of the 
estate and the trustees thereafter to 
carry out the terms of the agreement 
with his wife, and to make all pay- 
ments called for by said agreement. 
There rested on the father of these 
children the fundamental duty of sup- 
porting and educating them. This is 
an obligation he assumed at his mar- 
riage, and it became enforceable when 
his children were born. The unity of 
husband and wife does not permit of a 
special agreement to establish or annul 
this primary duty.—In re Fisher’s Hs- 
tate, 88 P.L.J. 408. 

S.D. Under inheritance tax statute 
imposing tax on transfer of property 
intended to take effect in possession or 
enjoyment only after grantor’s death, 
transfer based upon adequate consid- 
eration is not subject to tax, even 
though it was intended to take effect 
in possession or enjoyment only after 
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grantor’s death. SDC 57.2101 et se 4 
In re Risvold’s Estate, 295 N.W. 642. 

The question of what constitutes ade- 
quate consideration so as to exempt 
transfer of property intended to take 
effect in possession or enjoyment only 
after grantor’s death from liability for 
inheritance tax must be determined by 
the facts presented in each particular 
ease. SDC 57.2104(3).—In re Risvold’s 
Estate, 295 N.W. 642. 

Under rule that transfer based upon 
an adequate consideration is not sub- 
ject to inheritance tax imposed by stat- 
ute on transfers of property intended 
to take effect in possession or enjoy- 
ment only after grantor’s death, it is 
not every technical legal consideration 
that will defeat the imposition of tax. 
SDC 57.2104(3).—In re Risvold’s Hs- 
tate, 295 N.W. 642. 

Under statute imposing tax on trans- 
fers of property intended to take effect 
in possession or enjoyment only after 
grantor’s death, to defeat the tax on the 
ground that the transfer was based 
upon an adequate consideration, the evi- 
dence in support of such ground must 
be clear and convincing of every req- 
uisite to constitute an adequate consid- 
eration. SDC 57.2104(3).—In re Ris- 
vold’s Estate, 295 N.W. 642. 

Where, at time accommodation makers 
signed notes representing loan to sep- 
tuagenarian, statement was made that 
after the septuagenarian “passed away” 
his property would be turned over to 
the accoinmodation makers, and about a 
year after notes were signed and aft- 
er death of his wife the septuagenarian 
executed deeds to his real estate and 
bill of sale to all his personalty and 
left them with bank to be delivered on 
his death to the accommodation makers, 
but neither of the accommodation mak- 
ers had any belief that, immediately 
upon signing the notes, they were en- 
titled to transfer of the septuagenari- 
an’s property with possession and en- 
jJoyment thereof to take effect upon 
his death, there was no such ‘“econsid- 
eration’ for the transfer as to take 
it outside the scope of inheritance tax 


statute. SDC 57.2104(3).—In re’ Ris- 
vold’s Hstate, 295 N.W. 642. 
§ 2462 
Conn. Under statute imposing tax 


on transfers made in contemplation of 
death and providing that if any trans- 
fer should be made for valuable con- 
sideration, so much thereof as is the 
equivalent in money value of the moit- 
ey value of the consideration received 
by the transferor shall not be taxable, 
but the remaining portion shall be tax- 
able, in order that any part of a trans- 
fer shall not be taxable there must be 
a valuable consideration, and the con- 
siderafion must be received by the 
transferor and so much of the proper- 
ty transferred as is the equivalent in 
money value of the money value of the 
consideration is not taxable. Gen.St. 
Supp.1937, § 285d(f); Gen.St.Supp. 
1939, § 395e—Mossberg v. McLaugh- 
lin, 14 A.2d 733, 127 Conn. 48. 

Under statute imposing tax on trans- 
fers made in contemplation of death 
and providing that if any transfer shall 
be made for valuable consideration, so 
much thereof as is the equivalent in 
money value of the money value of 
the ‘consideration received by the 
transferor’? shall not be taxable, the 
quoted words mean that the considera- 
tion must actually have been received 
by transferor. Gen.St.Supp.1937, § 
285d(f); Gen.St.Supp.1939, § 395e.— 
Mossberg v. McLaughlin; 14 A.2d 733, 
127 Conn. 48 

Under statute imposing tax on trans- 
fers made in contemplation of death 
and providing that if any transfer is 
made for valuable consideration, so 
much thereof as is the equivalent in 
money value of the money value of 
the consideration received by the trans: 
feror shall not be taxable, a consid- 
eration which is incapable of being 
valued in terms of money is not free 
of tax. Gen.St.Supp.1937, § 285d(f);~ 
Gen.St.Supp.1939, § 395e—Mossberg v. 
Mebeue Nea 14 A.2d 733, 12%. Conn, 


8. 
The statute imposing tax on trans- 
fers made in contemplation of death 


ation, 

nuch equivalent in 
money value of money value of the con- 
sideration received by transferor shall 
not be taxable, was intended to avoid 
possibility of what would in effect 
amount to double taxation upon prop- 
-erty transferred and upon the equiva- 
lent in value received by decedent 
which might in turn pass by inherit- 
ance and to free the person who has 
given consideration and would ulti- 
mately have to pay tax from imposi- 
tion of that burden when giving of the 
consideration would in nowise fall 
within accepted field of succession tax- 
ation. Gen.St.Supp.1937, §  285d(f); 
Gen.St.Supp.1939, § 395e—Mossberg v. 
McLaughlin, 14 A.2d 733, 127 Conn. 48. 
- Ky. ‘Gifts made in contemplation of 
death’ within Inheritance Tax Act are 
gifts motivated by thought of death, 
but this does not mean that donor 
must believe that his death is immi- 
nent. Ky.St. § 4281a-13.—Chase’s HBx’x 
v. Commonwealth, 145 S,W.2d 58, 284 
Ky. 471. 

The purpose of inserting provisions 
in inheritance tax laws for taxing gifts 
made in contemplation of death is to 
prevent evasion of tax by transfers 
which are merely substitutes for testa- 
mentary dispositions, and determina- 
tion of nature of gifts turns on donor’s 
motive. Ky.St. §  4281a-13.—Chase’s 
Ex’x v. Commonwealth, 145 S.W.2d 58, 
284 Ky. 471. 

_iIn determining whether donor’s mo- 
tive in making gift was thought of 
death, so as to render gift subject to 
inheritance tax as made in contempla- 
tion of death, value of gift, donor’s 
age, and condition of his health at 
time of gift must be considered. Ky. 
St. § 428la-13.—Chase’s Hx’x v. Com- 
se eae hee 145 S.W.2d 58, 284 Ky. 

A gift, made within three years be- 
fore donor’s death, is subject to in- 
heritance tax, in absence of showing 
that it was not made in contemplation 
of death, and burden of overcoming 
statutory presumption that it was so 
made is on persons claiming donor’s 
estate. Ky.St. § 281a-13.—Chase’s 
Ex’x v. Commonwealth, 145 S.W.2d 58, 
284 Ky. 471. 

Whether gift, made over three years 
before donor’s death, was made in con- 
templation of death within Inheritance 
Tax Act, must be determined from 
facts and circumstances of particular 
ease, and burden is on Commonwealth 
to establish that gift was made in 
contemplation of death. Ky.St. § 
4281a-13.—Chase’s Ex’x v.: Common- 
Wealth, 145 S.W.2d 58, 284 Ky. 471. 

The term “material” in provision of 
Inheritance Tax Act that  donor’s 
transfer of ‘‘material part of his es- 
tate’? within three years before his 
death, without adequate valuable con- 
sideration, shall be construed prima 
facie to have been made in contempla- 
tion of death, is relative one, meaning 
“of solid or weighty character,” ‘“‘sub- 
stantial’, ‘of consequence’, “import- 
ant”, and what is material part of don- 
or’s estate is for court to decide from 
facts of particular case. Ky.St. § 
4281a-13.—Chase’s Ex’x v. Common- 
wealth, 145 S.W.2d 58, 284 Ky. 471. 

Gifts amounting to $30,000, made 
within four months before death of 
donor leaving net estate of over $600,- 
000, constituted ‘‘material part of his 
estate’ within provision of Inheritance 
Tax Act that transfer of material part 
of donor’s estate within three years 
before his death, without adequate 
valuable consideration, shall be con- 
strued prima facie to have been made 
in contemplation of death. Ky.St. § 
4281a-13.—Chase’s Ex’x v. Common- 
wealth, 145 S.W.2d 58, 284 Ky. 471. 


N.J.Sup. The outstanding purpose of 
statute imposing transfer inheritance 
tax on gifts made in contemplation of 
death was to reach substitutes for tes- 
tamentary dispositions and thereby to 
preclude the evasion of inheritance 
taxes. N.J.S.A. 54 :34-1.—Perry Vv. 
Martin, 14 A.2d 266, 125 N.J.L. 46. _ 

The test in deciding whether gift 
is made “in contemplation of death” 


like gifts 


whether 
N.J.S.A. 

54:34-1.—Perry v. Martin, 14 A.2d 266, 
125 N.J.L. 46. : 

Gifts “in contemplation of death” 
within statute imposing transfer in- 
heritance tax on such gifts are gifts 
motivated by the same considerations 
as lead to testamentary dispositions, 
and made as substitutes therefor with- 
out awaiting death. N.J.S.A. 54:34-1. 
—Perry vy. Martin, 14 A.2d 266, 125 N. 
J.L. 46. 

Executrix had burden of proving that 
gifts made within two years of donor’s 
death were not made “in contemplation 
of death’ within statute imposing 
transfer inheritance tax on gifts so 
made. N.J.S.A. 54:34-1, subd. c— 
Pérry y. Martin, 14 A,2d 266, 125 N. 
J.L. 46. D4if a : 

In determining whether inter vivos 
gifts were made “in contemplation of 
death” within statute imposing trans- 
fer inheritance tax on gifts so made, 
condition of health of donor during 
period covered by gifts was not con- 
clusive but was a factor to be con- 
sidered. N.J.S.A. 54:34-1.—Perry  v. 
Martin, 14 A.2d 266, 125 N.J.L. 46. 

Evidence warranted assessment of 
transfer inheritance taxes on deceased’s 
inter vivos gifts to wife on ground 
that gifts were made in pursuance of 
a considered plan or purpose in nature 
testamentary, and that therefore they 
were made “in contemplation of death.” 
N.J.S.A. 54:34-1.—Perry y. Martin, 14 
A.2d 266, 125 N.J.L. 46. 

N.J.Sup. Burden rested on tax com- 
missioner to establish that an inter 
vivos gift of property by a father to 


his son, not made within two years 
prior to father’s death, was a taxable 
transfer, as made ‘in contemplation 


of death’. N.J.S.A. 54:34-1—Moore vy. 
Martin, 14 A.2d 482, 125 N.J.L. 189. 

The law does not proceed upon mere 
possibilities in inferring a state of 
mind from proven facts, for purpose of 
determining whether an inter vivos 
gift of property is taxable as made 
by donor ‘in contemplation of death” 
within meaning of taxing statute. N. 
J.S.A. 54:34-1.—Moore vy. Martin, 14 A. 
2d 482, 125 N.J.U. 189. f 

Age of donor, at time he made inter 
vivos gift of property, is not decisive 
on question whether transfer is tax- 
able as made ‘in contemplation of 
death” within meaning of taxing stat- 
ute. N.J.S.A. 54:34-1.—Moore vy. Mar- 
tin, 14 A.2d.482, 125 N.J.L. 189. 

That a father made to his son a sub- 
stantial inter vivos gift of property 
which would have passed to son upon 
father’s death, if gift had not been 
effected, did not render gift taxable as 
made “in contemplation of death’? with- 
in meaning of taxing statute. N.J.S.A. 
54:34-1.—Moore v. Martin, 14 A.2d 
482, 125 N.J.L. 189. 

Transfer by a donor of $60,000 of 
his capital account, in firm in which 
he was a partner, to his son, could 
not be deemed an intended execution 
pro tanto of donor’s testamentary 
plan to devise his residuary estate 
equally between his wife and son, and 
therefore a taxable disposition of prop- 
erty “in contemplation of death’, where 
donor did not thereafter give equiva- 
lent of gift to his wife, nor change his 
will. N.J.S.A. 54:34-1.—Moore v. Mar- 
tin, 14 A.2d 482, 125 N.J.L. 189. 

A transfer by a 79-year-old donor, 
who was in good health, of $60,000 of 
his capital account in firm, to his son, 
to whom donor had previously made 
in not such large amounts 
in order to enable son to assume a 
greater interest and responsibility in 
the firm’s business, was not a taxable 
transer “in contemplation of death” 
within meaning of taxing statute. N. 
J.S.A. 54:34-1.—Moore v. Martin, 14 A. 
2d 482, 125 N.J.L. 189. 

N.J.Sup. Evidence supported state 
tax commissioner’s finding that, as to 
transfers made by decedent within twe 
years before his death, statutory pre- 
sumption that transfers were made in 
“contemplation of death” had not beeen 


rebutted, and that, 
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“as to transfers ~— 
made earlier, proofs satisfactorily | AY 
showed that they were in fact made 
“in contemplation of death,’ and hence 
successsion tax was properly imposed. 
—Mumford vy, Martin, 14 A.2d 788, 125 


N.J.L. 135. ron 

N.J.Sup. that decedent = 
transferred stock to his son five years 
before his death and when he was 72. iy 


Evidence 


years of age, that decedent had con-  — 
tracted myocarditis and cerebral arteri- 
osclerosis, that he suffered heart attack 

day that he made such transfer, 
and that on the following day decedent 
made will naming son as his sole bene. _ 
ficiary, supported finding that transfer pe 


was subject to transfer inheritanee tax 
as made “in contemplation of death”, 
notwithstanding that decedent’s mother, es 
who bequeathed stock to decedent, and 
who died two and one-half years be- opie 
fore decedent’s transfer to son, ex- — 
pressed desire that decedent’s son 
should receive at least part of stock 
N.J,S,A. 54:34-1, subd. e--Folsom vy. 
Martin, 20 A.2d 8, 126 NJ.L. 472. 
N.J.Sup. <A transfer made two years 
before donor’s death, by creating trust a 


estate of most of donor’s property for 
benefit of wife and children, at a time 
when donor was 73 years old and was 
not capable of actively carrying on  ~ 
business, was taxable as of date of 
donor’s death, as a transfer in ‘“contem- 
plation of death” i 
tained by wife who entered i : 
transaction the result of which was 


substantially a return of some of the ~ 
property to donor.—City Bank Farmers — 
Trust Co, v. Martin, 20 A.2d 56, 126 
N.J.L. 506, modifying 13 A.2d 852, 127 
N.J.Eq. 492. 


a transfer was made in contemplation 
of death and was thus subject to an 
inheritance tax.—Myers v. Martin, 20 
A.2d 79, 126. N.5.L: 4372 ees 

N.J.Sup. The state tax commission- | 
er who assessed an inheritance tax on — 
an inter vivos transfer of bonds b 


i. 


years before his death as in contempla- ; 
tion of death had burden of establish- 
ing that transfer was made “i 
templation of death’, that is, that i 
was motivated by those considerations 
which lead to testamentary disposition — 
of property.—Myers vy. Martin, 20 A.2d_ 
UI52126 Ne Jn Foe i 
Where decedent, who died in 1938 at 
the age of 80, transferred government — 
bonds to his son in 1935 and before | 
that executed his will giving son all — 
his stock in a corporation which they 
had conducted and also the residue of 
his estate after expiration of life es- 
tates for his wife and daughter, evi- 
dence supported executor’s contention 
that transfer of bonds was made as 
compensation to son for his failure 
during several years to receive salary 
to which he was entitled from corpora- 
tion because of failure of corporation 
to prosper, and did not support assess- 
ment of an inheritance tax on transfer 
as having been made “in contemplation 
of death.’—Myers vy. Martin, 20 A.2d 
79, 226 NJ... 437. rE 5 
N.J.Sup. Under statute making gifts 
in “contemplation of death” subject to 
transfer inheritance tax, the quoted 
phrase is not capable of exclusive or 
precise definition, but facts of each 
transaction must be examined to detect 
donor’s motive, and the phrase is not to 
be considered in relation to fact that 
everyone knows that some time he must 
die. N.J.S.A. 54:34-1.—MacGregor v. 
Martin, 20 A.2d 427, 126 N.J.L. 492. 
Under statute making gifts in ‘“con- 
templation of death’ subject to transfer 
inheritance taxes, there must be a par- 
ticular concern, giving rise to a definite 
motive, and gifts inter vivos are em- 
braced though irrevocable and _ inde- 
feasible, and dominant purpose is to 
reach substitutes for testamentary dis- 
positions and prevent evasion of tax. 


N.J.S.A. 54:34-1.—MacGregor v. Mar- 
tin, 20 A.2d 427, 126 N.J.L. 492. 

In order to make inter vivos gift 
subject to transfer inheritance tax, 


death must be ‘contemplated’, that is, 


—  § 2462 ee 
the motive which induces the transfer 
must be of the sort which leads to 
testamentary disposition. N.J.S.A. 
|  54:34-1.—MacGregor v. Martin, 20 A.2d 
meet 2G) NJ. 492. : - 

> Under statutes making gifts inter 
_ yivos in “contemplation of death” sub- 
- ject to transfer inheritance tax, the 
quoted words mean that the thought of 
death is impelling cause of the trans- 
fer, and belief in imminence of death 


may afford convincing evidence, but 
apprehension that death is near at 
- hand is not the final criterion. N.J. 


S.A: 54:34-1.—MacGregor vy. Martin, 20 
>. A.2d 427, 126 N.J.L. 492. : 

The presumption that gift made 
within two years of death is made in 

contemplation of death, so as to be 
subject to transfer inheritance tax, is 
rebuttable. N.J.S.A. 54:34-1.—Mac- 
Gregor v. Martin, 20 A.2d 427, 126 
\ NIL. 492. 

The taxing authority has burden of 
_ proving that gifts made more than two 
years before death were made in con- 
- templation of death so as to be subject 
- to transfer inheritance tax. N.J.S.A. 

 §4:34-1.—MacGregor v. Martin, 20 A. 
P20 427, 126° N.5:L. 492. i 
he test of whether gift inter vivos 
is subject to transfer inheritance tax 
as made in “contemplation of death” 
is whether gift was made in lieu of 
bequest by will or for the purpose of 
evading transfer tax liability. N.J.S.A. 
_ 54:34-1—MacGregor v. Martin, 20 A. 
Bee eed 427, 126 N.J.L. 492. ny 
—s« Fividence held not to warrant finding 
that mother’s gifts to daughters, to 
hfe CAITY. out intention of deceased father, 
were made in “contemplation of death” 
so as to be subject to transfer _in- 
heritance tax. N.J.S.A. 54:34-1.—Mac- 
Gregor v. Martin, 20 A.2d 427, 126 N.J. 
9 G):492. 
 N.J.Sup. The taxing authority had 
burden of proving that gifts made more 
than two years before death of donor 
were made in contemplation of death 
so as to be subject to transfer in- 
_ heritance tax. N.J.S.A. 54:34-1 et seq. 
-  -—In re Wimpfheimer’s Hstate, 20 A.2d 
» 483, 126 N.J.L. 502, vacating Wifnpf- 

heimer y. Martin, 14 A.2d 59, 127 N.J. 
Bq. 587. 

N.J.Sup. Gifts of stock in concerns, 
in which donor was largely interested, 

to wife, two sons and a daughter, 
which gifts amounted to 25 per cent. 
of donor’s worth at time and were 
- made 11 years before his death, while 
donor was in good health and active 
in business, were not transfers in ‘‘con- 
- templation of death” subject to transfer 
_ inheritance tax, where proof disclosed 
as reasons for making of gifts, the 
reduction of future income taxes and 
a desire to secure independence of 
 donor’s family and to stimulate interest 
' of sons in donor’s business. N.J.S.A. 
54:34-1 et seq.—aIn re Wimpfheimer’s 
Hstate, 20 A.2d 433, 126 N.J.L. 502, 
vacating Wimpfheimer v. Martin, 14 A. 
% 2d 59, 127 N.J.Wq. 587. 
= N.J.Sup. Where contemplation of 
¥ death was the dominant and impelling 

eause of transfers of property to don- 
f or’s daughters, transfers were subject 
to inheritance taxes.—Nicholas v. Mar- 
tine A2d 325, 127 NJ... 35) modi- 
fying 15 A.2d 235, 128 N.J.Eq. 344. 
N.J.Prerog. The absence of any actu- 
al contemplation or apprehension of 
death, as imminent or not unlikely to 
occur in the not distant future, does 
i not by any means necessitate a finding 
that transfers were not made “in con- 
templation of death” according to the 
. intent and meaning of the Transfer In- 
j heritance Tax Act. N.J.S.A. 54:33-1 et 
. seq.—Nicholas v. Martin, 15 A.2d 235, 
+128 N.J.Baq. 344. 
i: If contemplation of death be the in- 
ducing cause of a transfer, whether or 
not death is believed to be near it is 
sufficient to bring the transfer under 
the Transfer Inheritance Tax Act. N. 
J.S.A. 54:33-1 et seq.—Nicholas v. Mar- 
tin, 15 A.2d 235, 128 N.J.Hq. 344. 

An inter vivos transfer may be taxa- 
ble under the Transfer Inheritance Tax 
Act, as having been made ‘in econtem- 
plation of death’, notwithstanding en- 
tire absence of any actual apprehension 
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of death, either as imminent or as not 


unlikely to occur in the not distant fu- 
ture. N.J.S.A. 54:33-1 et seq.—Nicho- 
ia v. Martin, 15 A.2d 235, 128 N.J.Eq. 
344, 
The phrase “in contemplation of 
death”, as used in the Transfer Inheri- 
tance Tax Act, means simply that same 
kind of contemplation of death which 
leads to, and results in, the making of 
a will or a codicil to a will. N.J.S.A. 
54:33-1 et seq.—Nicholas v. Martin, 15 
A.2d 235, 128.N.J.Eq. 344 

The intent and meaning of the Trans- 
fer Inheritance Tax Act is that those 
transfers shall be taxable which are 
made with the intent and purpose that 
they take the place of testamentary dis- 
position, irrespective of the donor’s be- 
lief as to the probable nearness or dis- 
tanee of his death. N.J.S.A. 54:33-1 et 
seq.—Nicholas v. Martin, 15 A.2d 235, 
128 N.J.Eq. 344. + 

Whenever a donor has made a con- 
sidered choice in favor of a present gift, 
as between benefaction by will and ben- 
efaction by present gift, that gift has 
been the result of that contemplation 
of death which leads to testamentary 
disposition, and has therefore been 
made “in contemplation of death’? with- 
in the meaning of the Transfer Inheri- 
tance Tax, Act. N.J.S.A. 54:33-1 et 
seq.—Nicholas v. Martin, 15 A.2d 235, 
128 N.J.Eqa. 344. 

Where transfers were deliberately 
made by 74-year old father to his two 
daughters in place of testamentary dis- 
position, they were made “in contem- 
plation of death” within the meaning of 
the Transfer Inheritance Tax Act, not- 
withstanding that they were also made 
because of the fact that ‘the sought to 
allay the fears of his daughters that 
they might lose, as the result of the 
father’s contemplated remarriage, the 
inheritance or testamentary benefaction 
which they expected to receive at his 
death. N.J.S.A. 54:33-1 et seq.—Nich- 
plas v. Martin, 15 A.2d 235, 128 N.J.Eq. 

4, 

A conveyance inter vivos, either direct 
or by deed of trust, whereby there is 
reserved to the grantor for his life the 
income or enjoyment of the property 
so conveyed, constitutes a “transfer in- 
tended to take effect in possession or 
enjoyment at or after the transferor’s 
death’, within meaning of the Transfer 
Inheritance Tax Act. N.J.S.A, 54:33-1 
et seq.—Nicholas v. Martin, 15 A.2d 235. 
128 N.J.Eq. 344. 

The “dominant purpose” of a trans- 
feror for making a transfer intended to 
be in the place and stead of testamen- 
tary disposition is. immaterial on the 
question of taxability under the Trans- 
fer Inheritance Tax Act, and, if he 
makes a present transfer consciously 
intended to be in lieu of testamentary 
disposition, it is taxable, irrespective 
of any other purpose or motive which 
may have led ‘thim to choose to, make 
that kind of- a_ transfer. N.J.S.A. 
54 :33-1 et seq.—Nicholas vy. Martin, 15 
A.2d 235, 128 N.J.Eq. 344. : 


For a transfer to be taxable under 
the Transfer Inheritance Tax Act as 
made “in contemplation of death’’, it 
is not essential that the considered in- 
tention to make a present transfer in 
lieu of a testamentary disposition shall 
have been the sole motive for the trans- 
fer, but it is sufficient if the desire and 
intent to accomplish an ultimate dis- 
position and distribution of the estate 
in lieu of a testamentary disposition in 
that behalf is an impelling motive for 
the transfer. N.J.S.A. 54:33-1 et seq. 
—-Nicholas vy. Martin, 15 A.2d 235, 128 
N.J.Eq. 344. 

The legislative purpose in enacting 
the Transfer Inheritance Tax Act was 
to impose the inheritance or succession 
tax on all transfers testamentary in 
character, and a transfer is @eemed to 
have been made “in contemplation of 
death” if made and intended in the 
place and stead of testamentary dis- 
position, N.J.S.A. 54:38-1 et seq.— 
Nicholas v, Martin, 15 A.2d 235, 128 N. 
J.Eq. 344, 


_ N.J.Prerog. Where deceased entered 
into a refund annuity contract with 
insurance company whereby he paid 
insurance company a lump sum, and 
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whereby insurance compa Ww: ee 
pay him fixed monthly payments, an 

if he should die before receiving Dp ie 
ments aggregating amount paid by 
him to insurance company, to continue 
monthly payments to his sons or to 
any one he might substitute in place 
of the sons, and deceased died without 
making any substitution, and both 
sons survived deceased, the contract 
comprised a ‘contingent transfer’, 
which eventually vested in sons at de- 
ceased’s death, and the transfer was. 
made by deceased in “contemplation 
of death” within meaning of the Trans- 
fer Inheritance Tax Act. N.J.S.A. 54:- 
34-1, subds. c, d.—In_re Atkins’ Hs- 
tate, 18 A.2d 45, 129 N.J.Eq. 186. 

A transfer is taxable under the 
Transfer Inheritance Tax Act as made 
in “contemplation of death’, if it is 
made in and because of such con- 
templation of death as that which 
leads to testamentary disposition, or if 
made with the intent and purpose that 
it is.to be in lieu of testamentary dis- 
position. N.J.S.A. 54:34-1, subds. ¢, 
d.—In re Atkins’ Estate, 18 A.2d 45, 
129 N.J.Eq. 186. 

The fact that a transferor’s primary 
object in making a transfer of prop- 
erty is not to make a transfer in lieu 
of testamentary disposition will not 
prevent the transfer from being a 
transfer in ‘contemplation of death” 
within meaning of the Transfer In- 
heritance Tax Act. N.J.S.A. 54:34-1, 
subds. c, d.—In re Atkins’ Estate, 18 
A.2d 45, 129 N.J.Hq. 186. 

Where deceased at age of 79, and 
while domiciled in New Jersey, exe- 
cuted and delivered in New York an 
irrevocable trust deed. conveying in- 
tangible property comprising two- 
thirds of his assets, to a New York 
trustee, in trust for payment of in- 
come to deceased during his life and 
thereafter to his wife for life if she 
survived him, with contingent equita- 
ble remainder in the corpus to his 
sons if they survived, and otherwise 
to deceased’s heirs and next of kin, 
and deceased’s wife predeceasead him, 
and his sons survived him, the trans- 
fer was intended by the deceased to 
take effect in possession or enjoyment, 
at or after his death, and was made in, 
“contemplation of death’ within mean- 
ing of the Transfer’ Inheritance Tax 
Act. N.J.S'A. 54:34-1, subds. c, d.— 
In re Atkins’ Hstate, 18 A.2d 45, 129 
N.J.Eq. 186. 

_N.Y.App.Div. Under statute provid- 
ing that in determining the gross es- 
tate for tax purposes there shall be 
‘included any interest transferred by 
the decedent by trust or otherwise in 
contemplation of or intended to take 
effect in possession or enjoyment at 
or after his death, settlor’s reservation 
of income for life under trust would not 
of itself identify the transfer as tax- 
able. Tax Law, § 249-r, subd. 3.—In re 
Pratt’s Estate, 28 N.Y.S.2d 997, 262 
App.Div. 240. 

_ A transfer by settlor of the surplus 
income due him from a_ testamentary 
trust into an irrevocable trust mea- 
sured by the lives of his son and niece, 
whereby the settlor was to have the 
income for life and the principal if he 
survived the son and niece, was subject 
to the estate tax as a “transfer in- 
tended to take effect in possession or 
enjoyment at or after settlor’s death’’, 
where settlor died survived by the 
niece, and hence the corpus of the trust 
should have been included in determin- 
ing the gross estate of the settlor for 
estate tax purposes. Tax Law, § 249-r, 
subd. 3.—In re Pratt’s Estate, 28 N.Y.S. 
2d 997, 262 App.Div. 240. 

N.Y.Sur. The provision of estate tax 
law that transfer of property within 
two years before transferor’s death, 
without monetary consideration, shall 
be deemed to have been made “in eon- 
templation of death”, unless shown to 
contrary, does not require that trang- 
feror be in extremis or laboring under 
constant apprehension of death, but if 
expectant death, by reasonable infer- 
ence, was motivating or impelling cause 
of transfer, the statutory presumption 
arises, thus placing on representative 
of transferor’s estate burden of proving 


-.’and in apparent good health, 


after death”, 


A fercter of two! dwellings by wid- 


OW, approaching 95 years of age, to her 


daughter, without monetary considera- 
tion, less than two years before wid- 
ow’s death from heart disease of ten 
years’ duration, held to have been made 
in “contemplation of death’ within 
estate tax law. Tax Law, § 249-r— 
In re Buck’s Estate, 29 N.Y.S.2d 329, 
176 Mise. 848. 

Ohio App. A conveyance of realty 
by a man about seventy-five years old 
in con- 
agreement 


sideration of the grantees’ 
and 


to furnish him board, lodging, 


ordinary laundry as long as he lived, 


was not made “in contemplation of 
death” within the inheritance tax stat- 
ute, nor was the consideration in- 
adequate, even though the grantor 
executed his will and the deed on the 
same day and lived only 33 days 
thereafter. Gen.Code, § 5332.— 
Grounds v. Department of Taxation of 
one. 32 N.H.2d 567, 66 Ohio App. 

Ohio App. Where more than two 
years elapses between the time of crea- 
tion of a trust and the time of settlor’s 
death, there is no presumption that 
trust instrument was made in contem- 
plation of death within meaning of 
statutes dealing with succession taxes, 
and in guch a case the burden is on 
the taxing authorities to establish by a 
preponderance of the evidence that 
such a transfer was made in contempla- 
tion of death. Gen.Code, § 5332 et seq. 
—In re Brenholts’ Estate, 35 N.E.2d 
766, 66 Ohio App. 539. \ 

The provision in a trust instrument 
that any inheritance, succession, or 
estate taxes that might be levied or 
assessed by reason of any gifts under 
the instrument should be paid by the 
trustee out of the principal ‘of the 
trust estate did not establish that the 
instrument was made in contempla- 
tion of death within meaning of stat- 
utes imposing succession taxes on 
transfers made in contemplation of 
death, since the provision was.no more 
than the settlor’s pronouncement that 
the beneficiaries were to have the full 
benefit of interest and that charges by 
way of taxes were to be paid out of 
the corpus. Gen.Code, § 5332 et seq. 
—In re Brenholts’ Wstate, 35 N.H.2d 
766. 66 Ohio App. 539. 

The fact that settlor mentioned in 
his will that he had made adequate pro- 
vision for his wife and his sister in a 
trust deed did not give rise to an in- 
ference that he was making a partial 
distribution of this estate at the time 
when such trust was created and did 
not require imposition of succession 
taxes on such transfers, since such 
statement was only explanatory of his 
failure to make a more adequate pro- 
vision in his will. Gen.Code, § 5332 et 
seq.—In re Brenholts’ Estate, 35 N.H.2d 
766, 66 Ohio App. 539. 


Pa. Where will gave residuary es- 
tate to sister for life and remainder to 
named charities, but gifts to charities 
were void and hence sister as sole heir 
at law took the entire estate, but to 
earry out intention of testatrix, sister 
transferred securities of the estimated 
value of the residuary estate to trustees 
to pay income to herself for life and 
at her death to distribute the corpus to 
the named charities, the corpus was 
subject to transfer inheritance tax on 
sister’s death as a “gift intended to 
take effect in possession and enjoyment 
as against contention that 
sister merely waived her rights to the 
void remagee Cres ane them pass 
under the will. BS! §9195 720 P:S. 
§ 2301(c).—In ‘a Cees Estate, 19 
A.2d 379, 341 Pa. 451. 

Pa. A transfer of property made 
“under a trust agreement, whereby the 
income is made payable to donor dur- 
ing his ee is subject to transfer in- 


In re Ramsay’s ‘Estates, | 
30° A.2d 213," 342 Pa, 103. 

Pa.Orph. Conveyances of a pratense 
portion of a decedent’s estate within 
a year prior to his death, without ade- 
quate consideration and- accomplish- 
ing substantially what decedent had 
planned to do by will, are prima facie 
deemed to have been made in contem- 
plation of death and therefore subject 
to transfer inheritance tax under the 
Act of June 20, 1919, P.L. 521, § 1, as 
amended by the Act of June 32 1931 
PA T690). a oP Ses, £23.01 but such 
presumption is rebutted by evidence 
that decedent was in sound and vig- 
orous condition, that he had recently 
undertaken great responsibilities which 
would require expenditure of time 
and energy for many years, and that 
the impelling motive for the transfers 
was apparently a desire to be relieved 
of responsibilities in order to devote 
his time to the new enterprises and 
a desire to benefit his family.—In re 
Baker’s Wstate, 39 D. & C. 405. 

Pa.Orph. Under the Act of June 20, 
1919, P.L. 521 as amended by the Act 
of- June 22,1931, P.L 690; 72. P:S- § 
2301, conveyances made in contempla- 


tion of death are taxable—In re 
Wirth’s Estate, 19 -Leh.L.J. 21. 
Pa.Orph. The words “contemplation 


of death” as used in the Transfer In- 
heritance Tax Act of 1931, P.L. 690, 72 
P.S. § 2301, mean a present apprehen- 
sion, from some existing bodily or men- 
tal condition or impending peril, cre- 
ating a reasonable fear that death is 
near at hand; and this apprehension, 
so arising, must be the direct and ani- 
mating cause of the transfer, and if 
this apprehension, so arising, is absent, 
there is not that contemplation of 
death intended by the statute, especial- 
ly when another adequate motive actu- 
ating the gift is shown.—In re Miller’s 
Hstate, 54 York 133. 

When determining a question wheth- 
er property was transferred ‘‘in con- 
templation of death” within the mean- 
ing of the Act of 1931, P.L. 690, 72 P. 
S. § 2301, it is important and relevant 
to inquire into the donor’s age, as well 
as his physical condition and any oth- 
er contemplated plan intended to be 
followed by him in his future life as 
well as the length of time he survives 
after making the transfers in order to 
determine his motive or purpose in 
making such transfers.—In re Miller’s 
Estate, 54 York 133. 

Under the facts found, it was held 
that the decedent had transferred prop- 
erty without an adequate valuable con- 
sideration and in contemplation of 
alate re Miller’s Estate, 54 York 
Bion 

S.D. Where at time accommodation 
makers signed notes to comply with 
lender’s requirement that some younger 
person sign notes representing loan to 
septuagenarian, statement was made 
that after the septuagenarian ‘passed 
away” his property would be turned 
over to the accommodation makers, and 
about a year after notes were signed 
and after death of his wife the septua- 
genarian executed deeds to his real es- 
tate and bill of sale to all his personalty 
and left them with bank to be delivered 
on his death to the accommodation mak- 
ers, the transfer of property was a 
“transfer intended to take effect in pos- 
session or enjoyment” only after the 
septuagenarian’s death within inherit- 
ance tax statute. SDC 57.2104(3).—In 
re Risvold’s Hstate, 295 N.W. 642. 

Tenn. Where decedent had conveyed 
property to trustees for benefit of him- 
self, his wife and his children, and 
reserved for himself a life income pay- 
able out of income or corpus of estate, 
there was no taxable transfer under in- 
heritance tax law until death of de- 
cedent, and no part of taxable estate 
accrued to beneficiaries prior to de- 
eedent’s death in the sense of inher- 
itance tax law. Code 1932, §§ 1259, 
subd. 1, 1260, subd. 2(a-c, e, g), 1280.— 
Baker v. MecCanless, 151 S.W.2d 1082, 
177 ‘Tenn. 571. 


The beneficiaries of trust, wherein 


come payable ou 


and enjoyment of taxabl 


d f 


erantor’ reser 
of estate, did not acq 


e 
inheritance tax law, until ie 's 
death, and hence increase accruing to 
beneficiaries upon grantor’s death w: 
the value of taxable estate, which in- 
cluded income therefrom, as against 
contention that increase accruing to 
beneficiaries was value of grantor’s | 
estate at his attained age at time of 
death eomputed by mortality tab 
Code 1932, §§ 1259, subd. 1, 1260, sul 
2(a-e. e, fg), 1282.-Baker v. McCanless, 
151 S.W.2d 1082, 177 Tenn. 571. 3 
Tex.Civ.App. Where trust instru- — 
ment provided for payment of annuity ais 
to beneficiary until death of eran so 
and provided for increased annuit 5 
eight years following grantor’s [ 
at which time remainder of estate was 
to be paid to beneficiary, instru 
was construable as showing inte: 


possession or enjoyment” b 
of grantor. WVernon’s- Ann.Civ.St. ar 
ue .—Bethea v. Sheppard, 143 S.W 

Inheritance tax statute imposes" 
upon passing of property or inte 
therein when made or intended to take 
effect in possession or enjoyment aft Yr 
death of grantor, and does not impose — 


upon passing of the property from | 
grantor, nor upon the right to beco 


sion as distinguished from the pe 
transfer. Vernon’s  Ann.Civ.St. a 
fara v. Sheppard, 143 sw 


Transfers in trust wherein grantor 
has reserved an income are taxabl. 
inheritance tax statute taxi 
transfers “made or intended to take 
effect in possession or enjoyment” at o 
after death of grantor. Vernon’s An a 
Civ.St. art. 7117.—Bethea v. Shenae 
143 S.W. 2d 997. 


tate an annuity to be paid to the s 
tlor until her death, the transfer 
‘trust was taxable under statute taxi 
transfers ‘“‘made or intended to fake, 
effect in possession or enjoyment” at or 
after grantor’s death. Vernon’s 
Civ.St. art. 7117—Bethea vy. Sheppard 
143 S.W.2d 997. ‘ 


“made or intended to take effect in pos- — 

session or enjoyment” after settlor’s | 

death. Vernon’s Ann.Civ.St. art. 7117. By. ; 
Se! 

e, 


—Bethea v. Sheppard, 143 S.W.2d 997. 
Where trust instrument provided for | 
annuity payable to beneficiary which 3 
inight be increased during 8-year period | 
immediately following death of settlor, — 
at which time remainder of trust estate 
was to be delivered to beneficiary, the 
right of succession as to remainder was 
taxable as being ‘‘made or intended to 
take effect in possession or enjoyment” 
after settlor’s death. Vernon’s Ann.Civ. 


ase 


St. art. 7117.—Bethea v. Sheppard, 143 
S.W.2d 997. a 
If rights of trust beneficiaries are ie 


contingent upon their surviving settlor, 
it is settlor’s death which fixes right to m 
take or succeed to trust estate, and the 
transfer is taxable as one “made or in- 
tended to take effect in possession or 
enjoyment” after settlor’s death. Ver- 
non’s Ann.Civ.St. art. 7117.—Bethea y. 
Sheppard, 143 S.W.2d 997. 

Where trust instrument provided 
that if beneficiary did not survive set- 
tlor or for period of eight years after 
settlor’s death trust property should 
pass to beneficiary’s children, rights 
of beneficiary became contingent upon 
her surviving settlor, and the transfer 
was taxable as one “made or intended 
to take effect in possession or enjoy- 
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: ment” after the settlor’s death. Ver- 
. non’s Ann.Civ.St. art. 7117.—Bethea v. 
*h Sheppard, 143 S.W.2d 997. 

é Although under the federal estate 

tax law the primary question to deter- 

mine is when decedent or grantor 
parted with all property rights, under 
state inheritance tax statute, the pri- 
mary question is whether transfer was 
made or intended to take effect in pos- 
session or enjoyment after settlor’s 
death, particularly in cases of transfer 
of property in trust. Vernon’s Ann. 

Civ.St. art. 7117.—Bethea vy. Sheppard, 
(148 S.W.2d 997. f 

Although settlor creates an irrevoca- 
ble trust during his lifetime, if he 
postpones right of possession or enjoy- 
ment of beneficiary until after settlor’s 
death, the property or any interest 
therein is subject to inheritance tax at 
or after the settlor’s death. Vernon’s 
 Ann.Civ.St. art. 7117.—Bethea v. Shep- 

- pard, 143 S.W.2d 997. \ 

- ~‘Where either possession or enjoyment 
of all or any part of trust estate is 
made contingent upon settlor’s death, 
the transfer is subject to inheritance 
tax. Vernon’s Ann.Civ.St. art. 7117.— 
- Bethea v. Sheppard, 143 S8.W.2d 997. 
he fact that trust beneficiary was 
Paes given an annuity payable out of in- 
come with resort to principal if neces- 
sary did not preclude taxation of the 
; right to receive possession of the trust 
estate after settlor’s death, since right 
_of possession or enjoyment of income 
- was not possession or enjoyment of the 
- principal or corpus of the trust estate 
_ which produced the income. Vernon’s 
Ann.Civ.St. art. 7117.—Bethea v. Shep- 
pard, 143 S.W.2d 997. 


a Utah. Under inheritance tax laws, re- 
tention of income from property during 
life is persuasive that donor did not 
intend transfer to take effect until don- 
or can no longer enjoy the property, 
test being, who gets possession or en- 
_ joyment of the funds, and if beneficial 
interest is reserved by donor transfer 
is taxable. Rev.St.1933, 80-12-1 et seq. 
and 80-12-3.—In re Walker’s Estate, 
114 P.2d 1030. 

To avoid having a transfer occur at 
the death of donor and hence taxa- 
ble under inheritance tax laws, trans- 
fer inter vivos must be one that actu- 
Pett ally parts with the title, possession and 
‘enjoyment of property during donor’s 
_- jifetime. Rev.St.1933, 80-12-1 et seq. 
and 80-12-3—In re Walker’s Estate, 
114 P.2d 1030. 


§ 2463 
iy) Conn. Where transferor gave money 
and property to his children for which 
they agreed to pay certain amounts 
' as annuities to transferor’s wife during 
her life and no consideration in money 
Bee Y was received by transferor for trans- 
fers, and transferor transferred some 
of his own property to purchase an- 
nuities, transferees were not entitled 
to have value of annuities deducted in 
computing tax under statute imposing 
tax on transfers made in contemplation 
of death. Gen.St.Supp.1937, § 285d(f) ; 
Gen.St.Supp.1939, § 395e—Mossberg Vv. 
McLaughlin, 14 A.2d 733, 127 Conn. 48. 
Where transferor gave money and 
property to his children for which 
they agreed to pay certain amounts as 
annuities to transferor’s wife during 
her life and wife relinquished her right 
to distributive share in transferor’s es- 
tate, agreement to relinquish distribu- 
tive share in transferor’s estate fur- 


>, 
; nished no consideration of money value 
to transferor which was deductible in 
“a computing tax under statute imposing 
a tax on transfers made in contempla- 
“a tion of death. Gen.St.Supp.1937, § 
“2 Ks 285d(f); Gen.St.Supp.1939, § 395e— 
Mossberg v. McLaughlin, 14 A.2d 733, 
, 127 Conn. 48. 
Where transferor gave money and 


property to his children for which they 


; agreed to pay certain amounts as an- 
nuities to his wife during her life and 
z wife agreed to release transferor from 


any obligation to support her and after 
execution of the agreement transferor 
continued to furnish support until time 
of his death precisely as he had done 
theretofore, agreement to release trans- 
feror from obligation to support wife 
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furnished no consideration of money 
value to transferor which was deducti- 
ble in computing tax made under stat- 
ute imposing tax on transfers made in 
contemplation of death. Gen.St.Supp. 
1937, § 285d(f); Gen.St.Supp.1939, § 
395e—Mossberg y. McLaughlin, 14 A. 
2d 733, 127 Conn. 48. 
§ 2484 

N.J.Prerog. To bring a transfer un- 
der the Transfer Inheritance Tax Act, 
it is not requisite that there be found 
a conscious intent on the-part of the 
transferor to escape the tax. N.J.S.A. 
54:33-1 et seq.—Nicholas y. Martin, 15 
A.2d 235, 128 N.J.Hq. 344. 

§ 2493 : 

Ky. Under will leaving property in 
trust for testator’s son, with proviso 
that son could dispose of his share to 
his wife and heirs at law in such man- 
ner as he should deem proper by last 
will executed after attaining age of 30, 
appointments to son’s widow and 
daughter were not void, even though 
son made no appointment to other 
daughter, and tax was_ enforceable 
against the part of the trust estate 
which widow and daughter received un- 
der the appointments. Ky.St.1930, § 
4218a-1.—Commonwealth vy. Fidelity & 
ponunbis Trust Co., 146 S.W.2d 3, 285 

y 


Where will left property in trust for 
son for life, and gave son a power to 
appoint such share by will to his wid- 
ow and heirs, and in absence of will 
by son his share to go to his widow 
and heirs, and son exercised the power 
in favor of wife and one daughter, pre- 
termitted daughter who was born aft- 
er execution of son’s will took the same 
interest in the trust estate as she 
would have taken if son had owned the 
property in fee and died intestate, and 


.nence was liable for tax on the trans- 


fer. Ky.St.1930, §§ 428la-1, 4848.— 
Commonwealth v. Fidelity & Columbia 
Trust Co., 146 S.W.2d 3, 285 Ky. 1 
_Pa.Orph. The proceeds of policies of 
life insurance, payable otherwise than 
to the estate of the insured, and wheth- 
er paid directly by the insurer to ben- 
eficiaries designated in the policies, or 
to a trustee designated therein, and 
held, managed, and distributed by such 
trustee to or for the benefit of such 
persons or classes of persons under 
such plan and in such estates as may 
have been prescribed by the insured 
under agreement with such _ trustee, 
shall not be included in imposing any 
tax under this section: Provided, 
That property transferred pursuant to 
powers of appointment shall, in all 
cases where the power is hereafter ex- 
ercised, be taxed as of the estate of 
the donor, notwithstanding any blend- 
ing of such property with the property 
of the donee.—In re Bayer’s Estate, 23 
Erie 7. : 

Pa.Orph. An assessment of addition- 
al transfer inheritance tax against the 
insolvent estate of the donee of a pow- 
er of appointment, in the amount ‘of 
the 80% federal credit allowed, is im- 
proper where the donee exercised the 
power without blending the appointed 
estate with her own, and where the ap- 
pointee paid inheritance tax on the ap- 
pointed estate in an amount exceeding 
the federal credit.—In re Davis’ Hstate, 
57 Montg. 237. 

Unless the donee of a power of ap- 
pointment blends the appointed prop- 
erty with his own, the appointed prop- 
erty is transferred to the appointee 
from the estate of the donor of the 
power, and hence there is no transfer 
taxable to the estate of the donee.—In 
re Davis’ Hstate, 57 Montg. 237, 

The person to whom property is ap- 
pointed under a power of appointment 
eannot be obliged to pay additional 
estate tax under the Act of May 7, 
1927, P.L. 859, 72 P.S. § 2303, when 
he has already paid transfer tax under 
the Act of June 20, 1919, P.L. 521, 72 
P.S. § 2301 et seq., in excess of the 
80% credit allowed by federal law.—In 
re Davis’ Estate, A idea 237. 

2 


Pa, Where husband’s deed of half- 
interest in land to wife created tenan- 
cy in common and not tenancy by the 
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fer of the fractional portion of the 
property.—In -re Lamberton’s Estate, 

3 Brie 1. 

Pa,Orph. A joint bank account in 
names of two brothers as joint tenants 
with right of survivorship is liable for 
transfer inheritance tax upon the death 
of one brother as to one-half thereof, 
under the Act of July 14, 1936, P.L. 44, 
72 PS. §§ 2301, 2443, and is properly 
included in the appraisement.—In re 
Cochrane’s Hstate, 56 Montg. 389. 

Pa.Orph. An amount appraised for 
inheritance tax purposes, where the tax-° 
able amount is deposited in a joint ac- 
count in the names of decedent and 
another person not her husband is not 
subject to inheritance tax to the ex- 
tent of one-half of the amount of such 
joint account as against the estate of 
the one first dying.—In re Seibel’s Es- 
tate, 27 North. 364. 

The surviving party to the joint ac- 
count agreement which contains a 
clause passing the entire title to the 
amount of the joint account to the 
survivor of them is under no duty or 
liability to pay one-half of said 
amount to the joint account depositor 
who dies first, as to hold that he 
would be so liable would be to abro- 
gate the joint account contract.—In re 
Seibel’s Estate, 27 North. 364. 

It was not decided whether the sur- 
vivor of the joint account is liable to 
pay a tax on the accrual of the whole 
or a portion of the account to him up- 
on the death of the one.—In re Seibel’s 


Hstate, 27 North. 364. 
§ 2507 
Mass. Generally, in absence of stat- 
ute, proceeds of life policies, payable 


to insured or his estate, become upon 
their receipt after his death a part of 
his ‘estate’ and are properly included 
in computation of an inheritance tax, 
but payment of the insurance money 
to a beneficiary designated in the poli- 
cy is not subject to such a tax because 
proceeds are acquired by beneficiary by 
virtue of contract of insurance and not 
from estate of insured. G.L.(Ter.Ed.) 
c. 65.—Welch v. Commissioner of Cor- 
porations and Taxation, 34 N.H.2d 611, 
309 Mass. 293. 

A life policy beneficiary does not re- 
ceive proceeds of policy by way of 
“deed” or by “grant” within meaning 
of inheritance tax statute, and if desig- 
nation of beneficiary is considered as 
a “gift” it is a present gift of a con- 
tractual right which if remaining in 
force until death of insured entitles 
beneficiary to proceeds of policy even 
though insured reserved right to change 
beneficiary. G.L.(Ter.Ed.) .c. 6 
Welch v. Commissioner of Corporations 
aN Taxation, 34 N.E.2d 611, 309 Mass. 


Where settlor deposited life policies 
with trustees who were named as life 
policy beneficiaries and had duty to 
collect and pay income to certain trust 
beneficiaries and later to dispose of 
principal in certain manner, trustees ac- 
quired legal interests in the insurance 
contracts, and trust beneficiaries ac- 
quired equitable interests therein, and 
proceeds of policies were not taxable 
under succession tax act as property 
coming to beneficiaries by ‘deed’, 
“srant” or “gift”, “made or intended 
to take effect in possession or enjoy- 
ment after death” of settlor, notwith- 
standing that settlor retained right to 
change beneficiaries and revoke the 
trust. G.L.(Ter.Ed.) ¢. 65.—Welch v. 
Commissioner of Corporations and 
Pec 34 N.H.2d 611, 309 Mass. 


Utah. Payment of inheritance tax on 
an estate which had not been paid to 
intestate’s creditors could not be de- 
feated on ground that tax was a penal- 


ty or forfeiture, since tax was meas- © 


‘ - § 2520 

N.J.Sup. Where testator gave fund 
to trustees in trust to pay $4,000 an- 
nuity to widow for life, and balance, 
with any accumulations, to specifically 
named legatees in equal shares at life 


annuitant’s death, uncertainty of 
whether trust fund would produce 
sufficient income to pay the $4,000 


annually to life annuitant would not 
be considered in determining whether 
remainder interests were vested, con- 
tingent or defeasible within meaning 
of inheritance tax statute. N.J.S.A. 
54:36-1, 54:36-3.—Langhaar v. State 
Tax Commissioner, 19 A.2d 241, 126 
N.J.L. 139, affirming In re Langhaar’s 
Estate, 5 A.2d 744, 125 N.J.Eq. 374. 

Where a testator gave fund to trus- 
tees in trust to pay an annuity to 
widow for life and balance with any 
accumulations to specifically named 
legatees in equal shares at annuitant’s 
death, possession and enjoyment of 
remainder estate by residuary legatees 
was not “contingent” nor defeasible, 
but was merely postponed until ter- 
mination of life estate, and such future 
or remainder estate became vested in 
residuary Jlegatees upon testator’s 
death and was presently taxable as 
such under provisions of inheritance 
tax statute relating to vested remain- 
ders after estate for life. N.J.S.A. 
54:36-1.—_Langhaar v. State Tax Com- 
missioner, 19 A.2d 241, 126 N.J.L. 139, 
affirming In re Langhaar’s Estate, 5 
A.2d 744, 125 N.J.Eq. 374. 


Tex.Civ.App. Where trust _ instru- 
ment provided for an annuity payable 
to beneficiary until grantor’s death and 
for an increased annuity for eight years 
following grantor’s death when remain- 
der of estate was to be turned over to 
beneficiary, and provided for disposi- 
tion of one-half of the estate to bene- 
ficiary and one-half to her children in 
ease of beneficiary’s remarriage before 
the end of eight-year period following 
grantor’s death, full possession and en- 
joyment of all the trust estate vested 
in beneficiary through a’ trustee at 
grantor’s death, subject to be defeated 
in part by beneficiary’s remarriage 
within the eight-year period, and in- 
heritance tax on beneficiary’s right to 
receive the estate was not required to 
be postponed until the end of the eight- 
year period and was required to be 
based on value of entire estate. Ver- 
non’s Ann.Civ.St. art. 7117.—Bethea v. 
Sheppard, 143 S.W.2d 997, 


§ 2524 

‘Cal. The statutory authority to ag- 
gregate several taxable transfers at 
death and inter vivos to same person 
and impose a transfer tax the same as 
on a single transfer means that but one 
exemption shall be allowed such person 
and that the aggregate value will be 
such that a higher tax rate bracket will 
be reached or at least approached. St. 
1917, p. 881, § 2(9); St.1921, p. 1500; 
-$t.1935, p. 1268, § 2(10).—In re Childs’ 
Estate, 115 P.2d 432, prior opinion 108 
P26-T5 7. 

The import of statute providing that 
in computing tax upon transfers ex- 
emptions should be deducted from the 
aggregate amount of property trans- 
ferred is that only one exemption is 
to be allowed on a transfer, and where 
under statutory authority to aggregate, 
several taxable transfers are made one 
in legal effect, the rule of only one ex- 
emption still applies. St.1935, pp. 1268, 
1273, §§ 2(10), 6(6).—In re Childs’ Es- 
tate, 115 P.2d 432, prior opinion 108 


P.2d 757. 
§ 2529 


Conn. In considering scope of stat- 
utory provision, exempting from suc- 
cession tax transfers of charitable na- 
ture to corporations incorporated under 
laws of state or any state whose laws 
provide similar exemption of transfers 
to any similar Connecticut corporation, 
court must bear in mind purpose which 
statute was intended to serve. Gen. 
St.Supp.1935, § 489c.—McLaughlin y, 
Poucher, 17 A.2d 767, 127 Conn, 441, 


In determining whether laws of an- 
other state 
tions exemptions similar to those grant- 
ed by Connecticut statute from succes- 
sion taxes on transfers of charitable 
nature to corporations of such other 
state, as required by such statute to 
authorize such exemptions, totality of 
operation of other state’s laws is not 
the test, but if particular charitable 
gift would be exempt under laws of 
other state, if made to charity located 
in Connecticut, similar gift to charity 
of such other state is exempt under 
Connecticut law, though exemption 
granted in other state does not include 
gifts to all types of corporations ex- 
empt under Connecticut law or statutes 
of such other state are broader in scope 
than such law. Gen.St.Supp.1935, § 
489¢e.—McLaughlin v. Poucher, 17 A.2d 
767, 127 Conn: 441. 

-While word “similar,” used in stat- 
utory provision exempting from succes- 
sion taxes transfers of charitable na- 
ture to any corporation incorporated 
under laws of state or any state whose 
laws provide similar exemption of 
transfers to similar Connecticut corpo- 
rations, has been construed as synony- 
mous with “same” or “identical,” it 
usually means “nearly corresponding, 
resembling in many respects, somewhat 
like, having a_ general likeness,’ and 
ordinarily implies allowance for some 
degree of difference. Gen.St.Supp.1935, 
§ 489¢c—McLaughlin vy. Poucher, 17 A. 
20.767, 127 Conn. 441. 

The New Jersey statute, providing 
that bequests to charitable organiza- 
tions, wherever incorporated or locat- 
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rant Connecticut corpora- — 


ed, shall be taxed at rate of 5 per cent. 


on any amount exceeding $5,000 does 
not provide “similar exemption” to 
that granted by Connecticut statute 
from succession taxes on transfers of 
charitable nature to any corporation in- 
corporated under laws of Connecticut 
or any state whose laws provide simi- 
lar exemption of transfers to any simi- 
lar Connecticut corporation, nor does 
Connecticut statute exempt gifts to 
New Jersey charitable organizations to 
extent of $5,000, as intent thereof is to 
exempt gift as whole, if at all. Gen. 
St.Supp.1935, § 489c; N.J.S.A. 54 :34-2. 
—McLaughlin v. Poucher, 17 A.2d 767, 
127 Conn. 441. 

The statutory provision exempting 
from succession taxes transfers of char- 
itable nature to any “corporation of 
any state’ whose laws provide similar 
exemption of transfers to any similar 
Connecticut corporation apply to corpo- 
rations existing under laws of District 
of Columbia or acts of Congress, as 
well as corporations of states making 
the United States. Gen.St.Supp. 
1935, § 489c—McLaughlin v. Poucher, 
17 A.2d 767, 127 Conn. 441. 

The principle that word once used 
with definite meaning in instrument 
will be given same meaning when used 
elsewhere therein, in case of ambigui- 
ty, is insufficient to overcome intention, 
expressed by Legislature in statutory 
provision exempting from succession 
taxes transfers of charitable nature to 
any corporation incorporated under 
laws of state or any state whose laws 
provide similar exemption of transfers 
to similar Connecticut corporations, 
that words “corporation of any state’ 
shall include corporations existing un- 
der laws of District of Columbia or acts 
of Congress, though opening provision 
of statute including such _ reciprocal 
provision exempts from such taxes all 
transfers to United States, any state, 
and District of Columbia. Gen.St.1930, 
§ 1367;. Gen.St.Supp.1935, § 489¢c—Mc- 
Laughlin v. Poucher, 17.A.2d 767, 127 
Conn, 441, 

§ 2532 


Iowa. A child who was taken into 
adoptive parents’ home and treated as 
a daughter by the parents who did 
not comply with statute relating to 
adoption was not “legally adopted” 
within inheritance tax statute so as 
to be entitled to exemption and rate 
of inheritance tax of a legally adopted 
ehild, in computing tax on property 
passing to child under will of one of 
the parents, even though it was con- 
ceded that in so far as adoptive par- 


Tax Commission, 298 N.W. 922, 2380 — 
Iowa 797. he 
Where there has been a statutory — 
adoption, the legally adopted child be- 
comes entitled to exemption and clas- 
sification provided by inheritance tax — 
act for property passing to a legally  — 
adopted child, but if the adoptive 
parents failed to take the steps re- — 
quired by statute to effectuate a legal — 
adoption, any estoppel against the par- 
ents does not bar the state from stand 
ing upon the facts as they actually ex: 
ist in making classifications for in- 
heritance tax purposes. Code 1939, §§ 


7212.1, 7213.—Wooster v. Iowa State 
Tax Commission, 298 N.W. 922, 230 © 
Iowa 797. Ves 


§ 2533 iinet 
Cal.App. Where a transferee has re- 
ceived a gift inter vivos and title has — 
vested as of date of gift but with in- — 
tention on transferor’s part that gift — 
shall not take effect in possession Ora 4 
enjoyment until after transferor’s 
death, before death law in force aber 
time of gift is amended by changing 
tax rate or amount of exemption, and 
upon death transferee receives proper- 
ty of deceased transferor as a testa- 
mentary beneficiary, value of property 
transferred by gift and value of prop 
erty passing by will cannot be com- 
bined for purpose of ascertaining tax 
rate, but the two transfers should be — 


as of date of gift but with intention | 
on transferor’s part that gift shall not 
take effect in possession or enjoymen 
until after transferor’s death, befor 
death law in force at time of gift is 
amended by changing tax rate or 
amount of exemption, and upon death 
transferee receives property of deceased 
transferor as a testamentary bene- ~ 
ficiary, tax rate on property passing by 
will should be calculated and exemp- 
tions therefrom allowed solely upon ~ 
value of property vesting in bene- 
ficiary by virtue of will without add- 
ing value of previous gifts. Gen.Laws — 
1937, Act 8495, § 2.—In re Childs’ Es- 
tate, 108 P.2d 757. ay abe 

Computation of transfer and in- — 
heritance tax increasing amount of tax — 
on, inter—vivos. transfers over. that. — 
which was fixed at date of transfers 
by not allowing proper exemptions and Kei 
by bringing a larger sum into higher : 
taxation bracket and by failing to = 
treat inter vivos transfers and trans- rik 
fer by virtue of decedent’s will as 
separate taxable units for purpose of 
exemption and tax rate was erroneous. 
Gen.Laws 1937, Act 8495, § 2.—In re 
Childs’ Hstate, 108 P.2d 757. 

Where decedent who died on Sep-. 
tember 24, 1935, had before her death~ 
made irreyocable transfers to persons 
who were also beneficiaries under her — 
will, each share passing to a _ bene- 
ficiary at decedent’s death, should be 
taxed at rate and with exemptions 
provided by Inheritance Act of 1935 
for a share of such value and should 
not be taxed at a higher rate reached 
by superimposing value of such share 
on value of property transferred to 
beneficiary by decedent before effective : 
date of 1935 act and without any ex- ’ 
emption under that act. Gen.Laws 
1937, Act 8495, § 2.—In re Childs’ Hs- 
tate, 108 P.2d 757. 

Where decedent who died on Septem- 
ber 24, 1935, had made irrevocable 
transfers of $15,000, $7,000, and $92,- 
163.51 in 1920, 1926, and 1927 to per- 
sons who were also beneficiaries under 
her will, and probate residue transfer- 
able to each beneficiary was $36,909.58, 
correct method of computation of 
transfer and inheritance tax under 
statute was to exempt $10,000 of inter 
vivos transfers, tax $15,000 at one per 
cent., $25,000 at two per cent., $50,000 
at four per cent., and balance at seven 
per cent., aud to exempt $5,000 of 
probate residue and tax $20,000 at 
two per cent., and balance at three 


/ m 


\e 
J 


Pa 


ag 


Tip) 


§ 2533 


per cent. Gen.Laws 1937, Act 8495, 
§ 2.—In re Childs’ Estate, 108 P.2d 757. 
Wash. Under 1939 inheritance tax 
law providing that class A devises and 
bequests should be taxed at rate of 
- one per cent. on amounts up to $25,- 
000, and at a graduated rate on desig- 
nated amounts in excess of $25,000, and 
that ‘“‘there shall be exempt $10,000 of 
any amount passing to class A” and 
in view of legislative history, the entire 


net amount of estate, including $10,000. 


exemption, should be considered in 

computing the various blocks and in 
_ fixing rate for each block, and exemp- 
tion should be deducted only in deter- 


mining what amount within first block 


_ should be taxed at one per cent. Rem. 
'Rev.Stat. § 11202.—In re Lindholm’s 


Estate, 107 P.2d 562. 


§ 2535 
_ Pa.Orph. Inheritance tax becomes 
due and payable at the end of one 
year from the death of the decedent, 
at which time the Commonwealth has 
the right to proceed to enforce collec- 
“tion, and the right of the Common- 
_ wealth cannot be frustrated because of 
- the existence of disputed or contingent 
- elaims against the estate which have 


not been paid.—In re Harlackers’ Hs- 
= tate, 54 York 74. 


Tex.Civ.-App. Where trust instru- 
ment provided for an annuity payable 
to beneficiary until grantor’s death and 
for an inereased annuity for eight 


kink years following grantor’s death when 


remainder of estate was to be turned 
over to beneficiary, and provided for 


disposition of one-half of the estate to 


' beneficiary and one-half to her chil- 
- dren in case of beneficiary’s remarriage 
before the end of eight-year period fol- 
- lowing grantor’s death, full possession 
and enjoyment of all the trust estate 
vested in beneficiary through a trustee 
at grantor’s death, subject to be de- 
-feated in part by beneficiary’s remar- 
riage within the eight-year period, and 
inheritance tax on beneficiary’s right 
to receive the estate was not required 


to be postponed until the end of the 


eight-year period and was required to 
be based on value of entire estate. 
Vernon’s Ann.Civ.St. art. 7117.—Bethea 
vy, Sheppard, 143 S.W.2d 997. 


§ 2546 
Colo. The tax imposed by statute 
respecting taxation of certain transfers 
of property is a ‘‘succession tax’’ im- 
posed upon the privilege of receiving 
roperty, based upon a transfer and 

s laid upon the beneficiary. ’35 C.S.A. 
ce. 85, §§ 3, 6(a), subd. 3, 7(d), 15.— 
People ex rel. Rogers v. Waterman’s 
Estate, 116 P.2d 204. 

Pa.Orph. In the absence of enforce- 
able instruction from the grantor the 
transfer tax is ultimately payable by 
the grantee—In re Wirth’s Estate, 19 
Leh.L.J. 21. 

It is the transfer of property that is 
taxed. and the tax is payable by the 
transferee if he accepts it.—In re 
Wirth’s Hstate, 19 Leh.U.J. 21, 

See In re Jost [1941] 1 Dom.L.R. 


% § 2548 
wae In re Young [1940] 3 Dom.L.R. 


§ 2549 

C.C.A.Pa. The tax imposed by the 
California Inheritance Tax Act is upon 
the right to inherit rather than right 
to transmit, and provisions that ex- 
ecutors shall deduct tax before paying 
respective shares to beneficiaries, and 
that executors post bond if tax is not 
paid within 18 months, are designed 
for effective collection of tax rather 
than to fix liability for tax upon estate. 
St.Cal.1921, p. 1500.—Hostetter v. U. S., 
113 F.2d 64, affirming 28 F.Supp. 227. 

Conn. Upon recomputation of suc- 
cession tax at time of death of life 
tenant, under statute in force at time 
of testator’s death in 1921, the in- 
ereased tax assessed against the por- 
tion of life estate, which passed in re- 
mainder to those of specified legatees 
who survived life tenant, must be paid 
by trustee of life estate out of fund to 
be distributed to such remaindermen 
and not by executor of testator’s estate, 
Gen.St.1918, § 1266.—Hartford-Con- 


‘TAXATION 
necticut Trust Co. v. McLaughlin, 19 
A.2d 417, 127 Conn. 636. 

Under the law as it stood in 1921, in 
estates where all devises and bequests 
take effect in possession and enjoyment 
at the testator’s death, the executor 
must pay the succession tax within 14 
months after death of the_ testator, 
unless the time is extended by _ the 
probate’ court. Gen.St.1918, § 1268, as 
amended by Pub.Acts 1921, ¢. 297, § 6. 
—Hartford-Connecticut Trust Co. Vv. 
McLaughlin, 19 A.2d 417, 127 Conn. 
636. 

Under law as it stood in 1921 when 
testator died, an executor, who after 
payment of all taxes, the amount of 
which was then ascertainable, had filed 
a final account which was accepted, 
was not liable for payment of addition- 
al taxes subsequently assessed against 
legacies, the recipients of which were 
not ascertainable until termination of 
life estate. Gen.St.1918, § 1269; § 
1268, as amended by Pub.Acts 1921, c¢. 
297, § 6.—Hartford-Connecticut Trust 
Co. v. McLaughlin, 19 A.2d 417, 127 
Conn. 636. 

N.J. The fact that executors were 
enjoined from attempting to force the 
sale of testatrix’ realty ‘for the pay- 
ment of debts” in the orphans’ court 
did not relieve the executors from per- 
sonal liability for transfer inheritance 
tax, though the personalty was insuffi- 
cient to pay the tax, where there had 
been no mention of any such tax in the 
orphans’ court, P.L.1909, p. 325, as 
amended by P.L.1912, p. 367, N.J.S.A. 
54:37—1 et seq.—Martin v. Bird, 19 A. 
2d 886, 126 N.J.L. 415, affirming 8 A.2d 
333, 126 N.J.Ea. Aah 


§ 

N.J.Sup. The transfer inheritance 
tax is a transfer tax at death and is 
due upon the death of the testator 
except that where there is a life estate 
the tax upon the remainder awaits the 
time of beneficial enjoyment. “N.J.S.A. 
54:34-1 et seq—In re Wimpfheimer’s 
Estate, 20 A.2d 433, 126 N.J.L. 502, 
vacating Wimpfheimer v. Martin, 14 
A.2d 59, 127 N.J.Eq. 587. 

Pa.Orph. Under section 3 of the Act 
of June 20, 1919, P.L. 521, as amended, 
72 P.S. § 2304, transfer inheritance tax 
upon a remainder interest is payable 
and interest begins to run from the 
time when the person liable for the 
tax comes into actual possession of the 
estate, though the estate is valued as 
of the date he has the right of posses- 
sion, which is the date of termination 
of the estate for years.—In re Morgan’s 
Estate, 41 D. & C. 360, 57 Montg. 178, 
55° York 50. 

Where all the remaindermen of an es- 
tate are trustees thereof, and upon the 
termination of one life estate they file 
no account and contemplate filing none 


‘until all life estates terminate, the date 


of the death of the life tenant is the 
date upon which they, as remainder- 
men, come into actual possession of the 
estate for transfer inheritance tax pur- 
poses, and it is immaterial that in ad- 
dition to the remaindermen there is al- 
so a corporate trustee—In re Morgan’s 
Estate, 41 D. & C. 360, 57 Montg. 178, 
55 York 59. 

Tenn. Where decedent had conveyed 
property to trustees for benefit of 


himself, his wife and his children, and 


reserved for himself a life income pay- 
able out of income or corpus of estate, 
there was no taxable transfer under 
inheritance tax law until death of de- 
cedent, and no part of taxable estate 
accrued to beneficiaries prior to de- 
cedent’s death in the sense of- inher- 
itance tax law. Code 1932, §§ 1259, 
subd. 1, 1260, subd. 2(a-c, e, g), 1280. 
—Baker y. McCanless, 151 S.W.2d 1082. 
177 Tenn. 571. 
§ 2554 

Mont. The alleged fact that inherit- 
ance tax on estate would be reduced 
by a sale of mining claims of the estate 
would not authorize an order of sale, 
since sale would not reduce amount of 
tax, as tax is computed on the clear 
market value of the property at time of 
death, and, if the appraised value is 
not satisfactory, a reappraisal may be 
had. Rev.Codes 19385, §§ 10400.1(8), 


Ng pe ee aero 

ie “ ae ’ 

of dias eet rk A ee ak a 

3 ~ ; ‘ s £ Aas , 
10400.5, _10400.17, 10400.18.—In re_ 
Walker's Estate, 106 P.2d 341. — 


we 


N.J.Sup. In assessing inheritance 
tax against a transfer: made in con-~ 
templation of donor’s death by creating 
trust estate of most of donor’s property 
for benefit of wife and children, valua- . 
tion of entire estate passing by will as 
of time of donor’s death was required 
by reason of power of appointment 
given to wife.—City Bank Farmers 
Trust Co. vy. Martin, 20 A.2d 56, 126 
N.J.L. 506, modifying 13 A.2d 852, 127 
N.J.Eq. 492. 

N.J.Sup. Where a gift inter vivos is 
voided for tax purposes because made 
in contemplation of death in order to 
evade inheritance taxes, subject of 
gift must be treated as though in do- 
nor’s estate at time of his death and 
for transfer inheritance tax purposes 
must be valued as of the time of 


donor’s death. N.J.S.A. 54:34-1 et 
seq.—In re Wimpfheimer’s Hstate, 20 
A.2d 433, 126 N.J.L. 502, vacating 


Wimpfheimer v. Martin, 14 A.2d 59, 127 
N.J.Eq. 6587. 

N.J.Sup. An inter vivos transfer of 
property made in contemplation of 
death, but not intended to take effect 
in possession or enjoyment until at or, 
after death, should be taxed on value 
of property transferred as of time of 
death rather than as of time of trans- 
fer.—Nicholas v. Martin, 21 A.2d 323, 
127 N.J.L. 35, modifying 15 A.2d 235, 
128 N.J.Eq. 344. 

N.J.Prerog. In computation and as- 
sessment of tax under the Transfer In- 
heritance Tax Act on an inter vivos 
transfer made in contemplation of 
death, but not intended to take effect in 
possession or enjoyment at or after 
death, the value of the property trans- 
ferred is to be taken as of the date 
of the transfer. N.J.S.A. 54:33-1 et 
seq.—Nicholags v. Martin, 15 A.2d 235. 
128 N.J.Bq. 344. 

Pa.Orph. Where remaindermen elect 
to pay the transfer inheritance tax 
due upon their interests, under the 
Act of June 20, 1919, P.L. 521, sec. 3, 
72 P.S. § 2304, before termination of 
the life estate, the life estate must be 
valued, for the purpose of fixing the 
amount of tax then due on the remain- 
der interests, as of the date of the 
payment of the tax by the remainder- 
men, rather than at its original ap- 
praised value.—In re Leiper’s Bstate, 
40 D. & C. 633. 

Pa.Orph. The remainder interest in 
an irrevocable trust inter vivos reserv- 
ing income to settlor for life, with re- 
mainder to widow and children, is to 
be valued, for inheritance tax purposes, 
as of the date of settlor’s death and not 
as of date trust was created.—In re 
Scheidt’s. Estate, 57 Montg. 222, 55 
York 75. 

Under § 1 of the inheritance tax Act 
of June 20, 1919, P.L. 521, as amend- 
ed, 72 P.S. § 2301, the tax is on the 
transfer of property, and in the case of 
an irrevocable trust inter vivos, with 
vested remainders coming into posses- 
sion at  settlor’s death, the transfer 
takes place and liability for the tax ° 
attaches. when the trust is created.— 
In re Scheidt’s Estate, 57 Montg. 222, 
55 York 75. s 

However, § 3 of the inheritance tax 
Act of June 20, 1919, P.L. 521, 72 PS. 
§ 2304, permits the person liable for 
the tax on a future interest to defer 
payment until he comes into actual pos- 
session, but then he must pay on a 
valuation as of the date the right of 
possession acecrued.—In re Scheidt’s Es- 
tate, 57 Montg. 222, 55 York 75. 

Wis. Under inheritance tax statute 
where residuary legatee died after tes- 
tatrix but before will was admitted to 
probate, residuum became vested in 
the legatee as of the time of the death 
of the testatrix, and tax was properly 
computed upon value of interest which 
passed to Ae on death of testatrix. 


$t.1939, § 72.01, 72.24, 238.18—In re 
Marshall’s Will, 294 N.W. 527, 236 
Wis. 132. 


§ 2563 
Ky. Where, in the three years be- 
fore decedent’s death, sales of only 46 
shares out of a total of 6,000 shares 


seg 0S te : 

5, , 
: ax company wer 
} GO yale ere insufficient to 
establish “fair market value” of the 
stock for purpose of inheritance tax, so 
that tax commission was not bound by 
the purchase price shown on _ those 
sales but was entitled to consider oth- 
er evidence in connection therewith. 
Const. § 172.—Dumesnil v. Reeves, 142 
S.W.2d 132, 283 Ky. 563. 

Executors were at liberty to intro- 
duce evidence to establish that actual 
value of corporation’s assets was far 
below book value thereof, for purpose 
of establishing value of stock for pur- 
poses of inheritance tax, but in absence 
of such evidence tax commission was 
justified in considering book value in 
connection with other evidence to es- 
tablish the fair cash value of the 
stock estimated at the price it would 
bring at a fair, voluntary sale. Const. 
§ 172.—Dumesnil v. Reeves, 142 S.W. 
2d 132, 2838 Ky. 563. 

N.Y.Sur. There is no hard and fast 
rule for appraisal of corporate stock 
on assessment of estate tax, but the 
courts, in determining fair market val- 
ue, must base their decision on the 
evidence produced in each individual 
ease. Tax Law, § 249-m et seq.—In re 
Flickinger’s Estate, 28 N.Y.S.2d 118, 
176 Mise. 604. 

In appraising corporate stock on as- 
sessment of estate tax, all relevant fac- 
tors having a bearing on the value 
of the stock should be considered. 
Tax Law, § 249-m et seq.—In re Flick- 
inger’s Estate, 28 N.Y.S.2d 118, 176 
Mise. 604. 

See Emerson y. Provincial Secretary- 
Treasurer [1941] 2 Dom.L.R. 232. 


§ 2572 

N.Y.Sur. Where undisputed proof 
showed that amount required for sup- 
port and maintenance of widow, 60 
years old, having expectancy of 14.09 
at testator’s death, involved an expen- 
diture of $1,000 annually, that she 
was entitled to draw upon corpus of 
testamentary trust estate for difference 
between such sum and estate income 
of $424.75 until she was 65 years of 
age, when her withdrawals from prin- 
cipal would be reduced by $31.20 per 
month, which she would receive under 
Federal Social Security Act, a sum 
could be arrived at which would rea- 
sonably represent the remainder which 
son would receive and the present 
value of such sum as of the date of 
decedent’s death would be taken as 
basis for an allowance of an exemption 
to the remainderman. Tax Law, § 
249-v; Social Security Act, 42 U.S.C.A. 
§ 301 et seq.—tIn re Birdsall’s Estate, 
28 N.Y.S.2d 23, 176 Misc. 619. 


§ 2582 

Cal.App. Where a transferee has re- 
ceived a gift inter vivos and title has 
vested as of date of gift but with in- 
tention on _transferor’s part that gift 
shall not take effect in possession or 
enjoyment until after transferor’s death, 
before death law in force at time of gift 
is amended by changing tax rate or 
amount of exemption, and upon death 
transferee receives property of deceased 
transferor as a testamentary benefi- 
ciary, value of property transferred by 
gift and value of property passing by 
will cannot be combined for purpose of 
ascertaining tax rate, but the two 
transfers should be treated as separate 


taxable units. Gen.Laws 1937, Act 
8495, § 2.—In re Childs’ Hstate, 108 
P.2d 757 


Where a transferee has received a gift 
inter vivos and title has vested as of 
date of gift but with intention on trans- 
feror’s part that gift shall not take ef- 
fect in possession or enjoyment until 
after transferor’s death, before death 
law in force at time of gift is amended 
by changing tax rate or amount of ex- 
emption, and upon death transferee re- 
eeives property of deceased transferor 
as a testamentary beneficiary, tax rate 
on property passing by will should be 
calculated and exemptions therefrom al- 
lowed solely upon value of property 
vesting in beneficiary by virtue of will 
without adding value of previous gifts. 
Gen.Laws 1937, Act 8495, § 2.—In re 
Childs’ Estate, 108 P.2d 757. 


was fixed at date of transfers by not 


allowing proper exemptions and by 


bringing a larger sum into higher 
taxation bracket and by failing to treat 
inter vivos transfers and transfer by 
virtue of decedent’s will as separate 
taxable units for purpose of exemption 
and tax rate was erroneous. Gen.Laws 
1937, Act 8495, § 2—In re Childs’ Es- 
tate, 108 P.2d 757. 

Where decedent who died on Septem- 
ber 24, 1935, had before her death made 
irrevocable transfers to persons who 
were also beneficiaries under her will, 
each share passing to a beneficiary at 
decedent’s death, should be taxed at 
rate and with exemptions provided by 
Inheritance Tax Act of 1935 for a share 
of such yalue and should not be taxed 
at a higher rate reached by superim- 
posing value of such share on value of 
property transferred to beneficiary by 
decedent before effective date of 1935 
act and without any exemption under 
that act. Gen.Laws 1937, Act 8495, § 
2.—In re Childs’ Estate, 108 P.2d 757. 

Where decedent who died on Sep- 
tember 24, 1935, had made irrevocable 
transfers of $15,000, $7,000, and $92,- 
163.51 in 1920, 1926, and 1927 to per- 
sons who were also beneficiaries under 
her will, and probate residue trans- 
ferable to each beneficiary was $36,909.- 
58, correct method of computation of 
transfer and inheritance tax under stat- 
ute was to exempt $10,000 of inter vivos 
transfers, tax $15,000 at one per cent., 
$25,000 at two per cent., $50,000 at four 
per cent., and balance at seven per 
cent., and to exempt $5,000 of probate 
residue and tax $20,000 at two per 
eent., and balance at three per cent. 
Gen.Laws 1937, Act 8495, § 2—In re 
Childs’ Hstate, 108 P.2d 757. 

Pa.Orph. Children of a surviving 
wife by a prior marriage are children 
of decedent’s “former wife’? within the 
meaning of the Act of June 20, 1919, 
P.L. 521, art; I, § 2, as amended’ by 
ithe Act of May 15, 1925, P.L. 806, 72 
P.S. § 2302, imposing a transfer in- 
heritance tax at the rate of two per- 
cent on property passing, inter alia, to 
“children of a former husband or wife”. 
—In re Balthaser’s Estate, 40 D. & C. 
322, 33 Berks 98. 

The word “former”, when used to 
modify the words “husband” or “wife’’, 
connotes a spouse with whom the bond 
of marriage was broken by death or 
divorce.—In re Balthaser’s Dstate, 40 
D, & C. 322, 33 Berks 98. 


2591 

N.J.Prerog. The intent and meaning 
of the Legislature, in the clause of the 
transfer inheritance tax act specifying 
deductions of a reasonable sum for 
funeral expenses and expenses of last 
illness, was to provide for deduction 
of such expenses of last illness which 
cannot strictly be said to be ‘debts 
of a decedent owing at his death’, but 
which are properly payable out of his 
estate, and which reduce the amount 
of property passing to residuary bene- 
ficiaries or intestate distributees, N.J. 
S.A. 54:34-5.—Hamlen v. Martin, 16 A. 
2d 457, 128 N.J.Eq. 393. 

The intent of the Legislature, in en- 
acting the provision of the transfer in- 
heritance tax act providing for deduc- 
tions of a reasonable sum for expenses 
of last illness of a decedent, was to 
provide for deductions for expenses of 
last illness only where the property 
passing to the residuary beneficiaries 
would be diminished. N.J.S.A. 54:34- 
5.—Hamlen y. Martin, 16 A.2d 457, 128 
N.J.Eq. 393. 

Under the transfer inheritance tax 
act, in computing value of property 
transferred, no deduction is to be made 
for expenses of last illness of a dece- 
dent beyond the amount by which the 
decedent’s estate was actually dimin- 
ished thereby, and hence expenses of 
last illness paid by decedent prior to 
his death are not deductible in his 
behalf. N.J.S.A. 54:34-5.—Hamlen v. 
Martin, 16 A.2d apeeaee N.J.Eq. 393. 


§ ; 
Cal.App. A husband may, by an ex- 


; rete - ‘ 
of intent in will, 
y from = 
administra- 


tion expenses, 
community half-interest : y 
lieved of such liability, in determin! 
market value of husband’s proper 
transferred, the deductions allow: 
under Inheritance Tax Act, if ob. 
tions of husband or his estate 
paid by the estate or transferee, 
be entirely deducted from hus 
community interest for taxation 
poses. Probate Code, § 750; St. 
p. 1270, § 2(11).—In re Coffee's” 
tate, 111 P.2d 668. . Subs 
N.Y.App.Div. Additional commission 
of executors based on increase of estate 
occurring subsequent to  decedent’s 
death are not deductible from — 
praised value of estate as of deced 
death for purpose of fixing estate ta 
Tax Law, §§ 249-m et seq., 249-n; 
249-s, subd. 1(b); Surrogate’s Cow 
Act, § 285, subd. 5.—In re Hard’s | 
Ne 24 N.Y.S.2d 867, 261 App. 
The provision in Estate Tax 
that deductions on account of commi 


purposes 
Surrogate’s Court Act, and does n 
manifest intent to overcome a prior de- 
cision which held that commissions « 
executors were to be computed for e: 
tate tax purposes on appraised 
of the estate, without regard to su 
sequent changes in value. Tax Law, § © 
249-s;  Surrogate’s Court Act, § — 
subd. 5.—In re Hard’s Estate, 24 
S.2d 867, 261 App.Div. 192. Ay 
__N.Y¥.Sur. The test of deductibility 
item in determining gross estate 


entitled to enforcement, and not whet 
er the item has been allowed by — 
court or has been voluntarily paid 
the estate.—In re MeKitterick’s Esta 
25 N.Y.S.2d 42, 175 Misc. 767. : 


N.Y.Sur. An income tax assessme: 


gards deductibility of tax from | 
dent’s gross estate. Tax Law, §§ 35. 
380.—In re McKitterick’s Bstate, 25 
Y.S.2d 42, 175 Mise. 767. v3 

Where deceased’s employer paid to es-_ 
tate a sum of money representing de-— 
ceased’s share of profits prior to dai 
of deceased’s death’ under bonus plan, 
and such sum was included in gross es- 
tate for income tax purposes, and — 
nearly two years thereafter, income tax 
bureau of State Tax Commission as- _ 
sessed income tax against deceased on 
ground that such sum was income 
earned during deceased’s life, and estate ie 
tax bureau of commission refused to — 
treat income tax: as deductible ‘from 
the sum fixed as net taxable estate, sy 
Surrogate’s Court would permit estate 
to deduct amount of income tax assess- Ja 
ment from sum fixed as net taxable 
estate, notwithstanding that income tax es 
had not been paid. Tax Law, §§ 352, 
380.—In re McKitterick’s Estate, 25 N. 
Y.S.2d 42, 175 Mise. 767. of 

§ 2597 “14 

Utah. If claims against an estate 
were forever barred by failure of credi- 
tors to file claims in probate proceed- | 
ing after due publication of notice by 
administratrix to creditors to present 
claims, administratrix was without dis-- 
eretion to pay claims, and amounts 
paid on the claims were 
} “volun- 
and would be considered as hay- 
been drawn from her personal 
funds, in determining whether such 
amounts could be deducted from gross 
estate for inheritance tax purposes. 
Rey.St.1933, §§ 102-9-1, 102-9-2, 102-9- 
4.—In re Jones’ Hstate, 104 P.2d 210. 

An indebtedness of an estate barred 
by statute cannot be deducted in fix- 
ing amount due as an inheritance tax. 


Reyv.St.1933, §§ 80-12-8, 102-9-1, 102- 
9-2, 102-9-4.—In re Jones’ Estate, 104 
P.2d 210. 


An administratrix could not claim as 


§ 2599 


deductions from gross estate for in- 
heritance tax purposes amounts paid 
by administratrix to creditors of de- 
ceased who presented no claims against 
estate in probate proceedings. Rev.St. 
1938, §§ 80-12-8, 102-9-1, 102-9-2, 102- 
9-4.—In re Jones’ Estate, 104 P.2d 210. 
§ 2599 


: Mass. Under the statute taxing lega- 
f cies and successions, the deduction of 
t federal estate taxes is allowed on the 
_ theory that the legatees, heirs, or other 
As beneficiaries do not receive amounts 
thus paid and should not be taxed on 
property that they can never enjoy. 
G.L. ¢. 65, as amended.—Boston Safe 
Deposit & Trust Co. v. Commissioner 
of Corporations and Taxation, 33 N.H. 
«© 20704, 309 Mass.: 37. 
 Tex.Civ.App. The Legislature, in en- 
acting statute listing all federal, state, 
and county and municipal taxes due at 


due state as inheritance taxes, did not 
intend to allow as deductions taxes not 
“due at time of death of decedent.” 
-WVernon’s Ann.Civ.St. art. 7125.—Walk- 
er v. Mann, 143 S.W.2d 152, error re- 
_ fused. ‘ 

The word “due”, as used in statute 
listing all federal, state and county and 
municipal taxes due at time of death 
of decedent as permissible deductions 
in determining amount due state as in- 
_heritance taxes, is not synonymous 
with word “owing”. Vernon’s Ann.Civ. 


St. art. 7125.—Walker v. Mann, 143 
~~» §.W.2d 152, error refused. 
wie Under statute listing all federal, 


state, and county and municipal taxes 
due at time of death of decedent as 

permissible deduction in determining 
amount due state as inheritance taxes, 
even if word “due” as used in statute 
was synonymous with word “owing”, 
federal estate taxes were not owing 


under federal law and court decision 
- eonstruing it, federal estate taxes be- 
 eame due and payable 15 months after 
- decedent’s death. Vernon’s Ann.Civ.St. 
arts. 7117 et seq., 7125; Revenue Act 
of 1935, § 208(a), 26 U.S.C.A. Int. Rev. 
Acts, page 806.—Walker v. Mann, 143 
$.W.2d 152, error refused. 
‘The federal statute providing that 
federal estate taxes are “due and _ pay- 
able 15 months: after the decedent’s 
death”, and state statute providing 
that “only * * * federal fe 
taxes due at time of the death of de- 
cedent” are deductible in determining 
net value of estate subject to state in- 
heritance tax, are both plain and un- 
ambiguous, and do not authorize de- 
duction of federal estate taxes in deter- 
mining net value of estate for inheri- 
tance tax purposes. Vernon’s Ann. 
Civ.St. arts. 7117 et seq., 7125;: 
§.C.A. Int.Rev.Code, § 810 et seq.; 
Revenue Act of 1935, § 203(a), 26 U. 
S.C.A. Int.Rev.Acts, page 806.—Walk- 
er v. Mann, 143 S.W.2d 152, error re- 
fused. ; 
Under statute listing all federal, 
state and county and municipal taxes 
due at time of death of decedent as 
permissible deductions in determining 
amount due state as inheritance tax- 
es, it is intention to allow deduction 
of all federal and state taxes which 
constitute a charge against the de- 
ceased, or against deceased’s property 
at time of deceased’s death, regardiess 
. whether then due in the sense that they 
were then payable. Vernon’s Ann.Ciy. 
2 St. arts. 7117 et seq., 7125—Walker v. 
; Mann, 143 S.W.2d 152, error refused. 
Under statute listing all federal, state 
: and county and municipal taxes due at 
} time of death of decedent as permis- 
sible deductions in determining amount 
* due state as inheritance taxes, ad va- 
lorem realty taxes, which became a 
lien on property as of January ist 
: of year for which they were assessed, 
though they could not be paid until 
September of that year, would be in- 
eluded in the allowed deductions, where 
owner of realty died between January 
1st and September 1st. Vernon’s Ann. 
Ciy.St. art. 7125.—Walker v. Mann, 143 
§.W.2d 152, error refused, 
‘0 


2600 
Tex.Civ.App. The allowance of de- 


at time of death of decedent”, where, — 


duction of an amount paid as federal 
estate tax from net value of estate of 
decedent in determining amount due 
state as inheritance taxes is not au- 
thorized by phrase ‘debts due by the 
estate,” as used in statute enumerating 
permissible deductions, since ‘‘taxes” 
are not considered as “debts” in ordi- 
nary sense of the word. Vernon’s Ann. 
Civ.St. arts. 7117 et seq., 7125; 26 USS. 
C.A. Int.Rey.Code, § 810 et seq.— 
Walker v. Mann, 143 8.W.2d 152, error 
refused. 

The statute listing permissible deduc- 
tions in determining amount due state 
as inheritance taxes is one of limita- 
tion. Vernon’s Ann.Civ.St. art. 7125.— 
Walker v. Mann, 143 S.W.2d 152, er- 
ror refused. 

§ 2602 


N.Y.Sur. Where husband’s will left 
nothing to wife who was an incompe- 
tent, husband was wife’s committee 
and no successor committee was ap- 
pointed upon husband’s- death, so that 
no election of wife to take as in in- 
testacy was or could have been filed 
against husband’s estate, and wife 
thereafter died, no exemption of hus- 
band’s estate from estate tax would be 
allowed on basis of distributive share 
to which wife would have been entitled 
had an election to take against the will 
been made by her or on her behalf. 


Decedent Estate Law, § 18.—In re 
Brill’s Hstate, 22 N.Y.S.2d 966, 175 
Mise. 236. . 
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Ariz. The statute governing ancillary 
letters was not meant to leave deter- 
mination of inheritance tax to the ordi- 
nary rules of procedure governing 
courts of general jurisdiction, but 
method for determining the tax is the 
same in ancillary as in original pro- 
bate. Rev.Code 1928, §§ 3170-3172, 
Moa re Taylor’s Estate, 107 P.2d 

Acceptance by state and county treas- 
urers of service of petition by executor 
for determination of inheritance tax 
was not a “waiver” of the requirement 
of statute in regard to fixing of date of 
hearing and notice thereof. Rev.Code 
1928, §§ 3170-3172, 3174—In re Tay- 
lor’s Estate, 107 P.2d 217. 

“Waiver” of irregularity in failing to 
give notice of time and place at which 
state’s objections to the fixing of in- 
heritance tax could be 
shown when it appeared affirmatively 
that proper officers, whose duty it was 
to make such objections, approved the 
judgment as rendered, without any ob- 
jections thereto. Rev.Code 1928, §§ 
3170-3172, 3174.—In re Taylor’s Estate, 
107, Bi2d.217; 

When an executor desires to have in- 
heritance tax determined before final 
account, and all interested parties, in- 
cluding the state, are convinced that 
the estate is in such shape that tax 
may be definitely determined, determin- 
ation may be made at any accounting, 
including a general accounting of the 
gross and net value of the estate. Rey. 
Code 1928, §§ 3172, 4052, 4053, 4057.— 
In re Taylor’s Estate, 107 P.2d 217. 

In_ fixing inheritance tax, there need 
not be other evidence in addition to the 
report of the special appraiser chosen 
by the state, if all interested parties 
and the court are. satisfied to accept 
such report as. showing true gross 
value and executor’s account as show- 
ing deductions to be made to ascertain 
net. value. Rev.Code 1928, § 3172.— 
In re Taylor’s Estate, 107 P.2d 217. 

An indorsement by county treasurer 
upon original decree fixing inheritance 
tax, that decree was approved as to 
form, was sufficient “proof filed’? of de- 
livery of copy of the order to county 
treasurer, as required by statute. Rev, 
Code 1928, § 3174.—In re Taylor’s Hs- 
tate, 107 P.2d 217. 

N.J.Sup. The burden rests on taxing 
authorities to establish that an inter 
vivos gift of property by father to 
son, not made within two years prior 
to father’s death, is subject to transfer 
inheritance tax, as made in contempla- 
tion of death. N.J.S.A. 54:34-1, subd. 
c.—Folsom y, Martin, 20 A.2d 8, 126 
N.J.L. 472. 


heard was - 


i Ke Wd A p 
N.Y. A limitation on time t 
for order finally fixing amount o 


transfer tax after entry of temporary 
order fixing tax at highest possible 
rate or to initiate proceeding for re- 
fund of amount paid under such tem- 
porary order in excess of tax finally 
fixed cannot be read by implication 
into statute directing such refund. 
Tax Law, §$ 225, 230, 249-aa; Const. 
art. 8, § 19.—Stone v. Graves, 28 N.E. 
2d 919, 283 N.¥.-470, affirming 17 N. 
Y.S.2d 379, 258 App.Div. 381. 

N.Y.Sur. The Surrogate’s Court has 
the power and duty to make adjust- 
ments in tax matters as the snecial cir- 
cumstances require.—In re McKitterick’s 
Hstate, 25 N-Y¥.S.2d 42, 175 Mise. 767. 

N.Y.Sur. Evidence was sufficient to 
show that 77-year-old man, who aban- 
doned his country house in Westchester 
county, N. Y., and thereafter occupied 
his New York City apartment, which 
he had maintained for about eleven 
years, was a “resident” of New York 
City at the time of his death about 
four years later, and was not a resi- 
dent of Connecticut, in which state, at 
the time of such abandonment, he pur- 
chased a house which he treated as a 
summer home and a subordinate place 
of abode, and hence his estate was 
subject to New York estate taxes rath- 
er than Connecticut estate taxes.—In 
re Benjamin’s Estate, 27 N.Y.S.2d 948. 
176 Misc. 518. 


Utah. The Tax Commission had 
power to subpcena executor for exami- 
nation concerning certain property 


claimed by commission to be subject 
to inheritance tax. Comp.Laws 1917, 
§ 5984, subd. 15, as amended by Laws 
1931). ¢.. (538, peixedt ¢ ) ReviSti933" (80 
5-46(16), 80-5-47, 80-12-37; Const. 
art. 13, § 11—Mayers v. Bronson, 114 
P.2d 243° 4 

That district court has power to fix 
and determine amount of inheritance 
tax and the Tax Commission only 
power to collect such tax does not pre- 
vent commission from subpeenaing wit- 
nesses for investigation as to property 
subject to tax. Comp.Laws 1917, § 
§ 5984, subd. 15, as amended by Laws 
1931, ¢. 563, p.\231; ‘Rev.St. 1933, 80-5- 
46(16), 80-5-47, 80-12-37; Const. art. 
ae 11.—Mayers v. Bronson, 114 P.2d 


§ 2622 

N.J.Prerog. The phrase “clear mar- 
ket value’, as used in the provision of 
the transfer inheritance tax act provid- 
ing that the tax on a transfer shall be 
computed on the “clear market value” 
of the property transferred, means the 
net value. N.J.S.A. 54:34-5—Hamlen 
v. Martin, 16 A.2d 457, 128 N.J.Eq. 393. 

Pa.Orph. W. conveyed to R. a 
dwelling and lot in trust in pursuance 
of an agreement between W. and 
that W. would maintain and repair 
the exterior of the dwelling, pay all 
taxes and for all medical services, 
medicine and equipment necessary for 
the care of himself and his wife, and 
for P. and his wife to occupy the 
premises: P. agreed to live in the 
dwelling during the lifetime of W. and 
his wife and the survivor, furnish heat, 
light, water and repairs to the in- 
terior of the dwelling, maintain the 
same as a clean and comfortable home 
and wholesome table for W. and his 
wife and the survivor and would nurse 
them or either of them and pay for 
other required nursing. The trustee 
upon the death of W. and his wife 
was to convey the premises to P. and 
his wife but might in his sole discre- 
tion sell the property or otherwise 
deal with it as sole owner. P. and 
wife took possession of the property 
and performed their part of the agree- 
ment until the death of W. and his 
wife. The property had not been sold 
by the trustee. Held, that the prop- 
erty was subject to transfer inherit- 
ance tax on the appraised value, less 
amounts paid by W. for improvements 
and debts and deductions.—In re Wil- 
son’s Hstate, 40 D. & C. 468, 30 Del. 
Co. 163. 

Pa.Orph. Supplemental appraisements, 
for transfer inheritance tax purposes, 
of alleged assets that had been re- 


the original appraisement was made 
but not included by him in that ap- 
praisement, must be made within a 
period of one year from date of de- 
eedent’s death; supplemental appraise- 
ments of such alleged assets made after 
the expiration of this period are with- 
out authority of law.—In re Lutz’ Es- 
tate, 8 Sch.Reg. 65. 

Pa.Orph. Where a bond and mort- 
gage were appraised for inheritance 
transfer taxation at the face value, and 
on an appeal from the appraisement it 
was shown that the mortgaged proper- 
ty is worth less than the face of the 
mortgage, and it was not shown that 
the full amount of the bond could not 
be collected from the obligor, the ap- 
praisement was sustained.—In re Mil- 
ler’s Estate, 54 York 133. 

Wis. The income subject to income 
tax and exempt from gift tax is not 
income included in gift, but that re- 
ceived after gift from property given, 
and value of gift of specified sum and 
income therefrom is deemed to be full 
sum specified for gift as well as inher- 
itance tax purposes. St.1939, § 72.75, 
subsec. 4(2), (c, d)—Miller v. Wiscon- 
sin Department of Taxation, 299 N. 
W. 28, 238 Wis. 287. 


§ 2629 
Pa.Orph. The Act of 1931, P.L., 690, 
72 P.S. § 2301, provides that where a 
decedent, in his lifetime, transferred 


property in contemplation of death or 


intended to take effect in possession or 
enjoyment at or after his death, such 
property shall be subject to the pay- 
ment of transfer or inheritance tax; 
and, if the transfer was made within 
one year prior to the transferor’s death, 
and was of a material part of his es- 
tate, or in the nature of a final disposi- 
tion or distribution thereof, and with- 
out an adequate valuable consideration, 
it shall, unless shown to the contrary, 
be deemed to have been made in con- 
templation of death; and where such 
property was appraised by the state 
appraiser for taxation, on an appeal 
from the appraisement, the burden was 
on the appellant to show that the trans- 
fer was made for an adequate valuable 
consideration and not in contemplation 
of death.—In re Miller’s Estate, 54 
York 133. 


§ 2630 
Cal.App. An inheritance tax apprais- 
er’s report cannot be construed as 


forming basis of any judgment con- 
eerning character of 
property, notwithstanding that report 
is sufficient for purpose of determining 
inheritance taxes.—In re Watkins’ Hs- 
tate, 104 P.2d 389, subsequent opinion 
108 P.2d 417. 
§ 2632 


' Pa. A supplemental appraisement of 
deceased’s estate for transfer inher- 
itance tax purposes may be had only 
where there has been fraud or an acci- 
dental overlooking or intentional con- 
cealment of assets from the appraiser, 
unless such supplemental appraisement 
is filed within one year after decedent’s 
death, in which event the supplemental 
appraisement may be had even though 
the failure to include assets was due to 
a mistake of judgment on the part of 
the appraiser who had knowledge of 
all the facts. 72 P.S. §§ 2301 et seq., 
2302, 2384, 243la.—_In re Ramsay’s Es- 
tate, 20 A.2d 213, 342 Pa. 103. 

Since there is a presumption that an 
appraisement for inheritance tax pur- 
poses, which has become legally fixed 
by the failure to appeal therefrom, is 
jn all respects regular and complete, 
the burden rested upon the Common- 
wealth to show some later discovered 
fraud, accident, mistake or concealment 
to warrant the filing of a supplemental 
appraisement, particularly where five 
years had elapsed since first appraise- 
ment was filed and estate had been dis- 
tributed in accordance with law. 72 
P.S. §§ 2301 et seq., 2302, 2384, 24381a. 
—In re Ramsay’s Estate, 20 A.2d 213. 
342 Pa. 1038. 
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Cal.App. An inheritance tax order 
incidentally deciding questions coneern- 
ing succession and beneficial ownership 


“is not bin 


ownership of. 


vay, 


: Ht ‘i Hale a Rate 
ding except for tax purposes 
as between persons claiming estate.—In 
re Watkins’ Mstate, 104 P.2d 389, sub- 
sequent opinion 108 P.2d 417. . i 

A court order, made during course of 
administration of estate, fixing amount 
of inheritance tax was not “res judi- 
cata’ in subsequent proceeding to de- 
termine heirship, as to character of 
ownership of property, notwithstand- 
ing that order accepted as true the re- 
port of the inheritance tax appraiser 
stating that property was community 
property.—_In re Watkins’ Estate, 104 
P.2d 389, subsequent opinion 108 P.2d 
417. 

Mont. The alleged fact that inherit- 
ance tax on estate would be reduced 
by a sale of mining claims of the es- 
tate would not authorize an order of 
sale, since sale would not reduce 
amount of tax, as tax is computed on 
the clear market value of the property 
at time of death, and, if the appraised 
value is not satisfactory, a reappraisal 


may be had, Rev.Codes 1935, § 
10400.1(8), 10400.5, 10400.17, 10400.- 
Wore re Walker’s Estate, 106 P.2d 


N.J. The legislature may entrust the 
effectuation of its declared policy as to 
the distribution and apportionment of 
taxes imposed on franchises and on 
gross receipts of public utilities, to an 
administrative agency, if the authority 
of the agency is confined by established 
standards of action, and thereby the 
legislature performs its essential legis- 
lative function, and in such circum- 
stances, the legislative agency exer- 
cises an authority purely administrative 
in character. J.S.A. 54:31-15.14 et 
seq., 54:31-45 et seq.—Jersey City v. 
Martin, 19 A.2d 40, 126 N.J.L. 353, af- 
firming 15 A.2d 449, 125 N.J.L. 219. 

The legislature has the inherent pow- 
er to provide for the disposition of 
taxes on franchises and gross receipts 
of public utilities, by such formula as 
it may choose to effectuate its will. N. 
J.S.A. 54:31-15.14 et seq., 54:31-45 et 
seq.—Jersey City v. Martin, 19 A.2d 40, 
126 N.J.L. 353, affirming 15 A.2d 449, 
D252 N JeluagZ Ld), 

Pa. Since there is a presumption 
that an appraisement for inheritance 
tax purposes, which has become legal- 
ly fixed by the failure to appeal there- 
from, is in all respects regular and 
complete, the burden rested upon the 
Commonwealth to show some later dis- 
covered fraud, accident, mistake or con- 
cealment to warrant the filing of a 
supplemental appraisement, particular- 
ly where five years had elapsed since 
first appraisement was filed and estate 
had been distributed in accordance 
with law. 72 P.S. §§ 2301 et seq., 2302, 
2384, 2431la—In re Ramsay’s Estate, 
20, A 2d 21.3%. 342 Pa. 03; 
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Ariz, Alleged errors in fixing inher- 
itance tax could be urged by petition 
to set aside orders fixing inheritance 
tax and approving executor’s final ac- 
count and report, and decree of dis- 
tribution, though more than six months 
had elapsed since decree of distribu- 
tion, was binding only against heirs, 
legatees, and devisees, and not upon 
the state. Rey.Code 1928, §§ 3170- 
3172, 3174.—In re Taylor’s Hstate, 107 
P.2d 217. 


2639 
Ariz. If statutory rules for deter- 
mining inheritance tax were substan- 


tially departed from, the state is not 
precluded from reopening the estate 
to determine the true amount of tax 


due. Reyv.Code 1928, §§ 3171, 3172, 
3174.—\In re Taylor’s Estate, 107 P.2d 
2A 

Cal.App. In determining market 


value of property transferred on hus- 
band’s death, where for inheritance 
tax purposes, expenses of funeral and 
last illness, executors’ and attorneys’ 
fees, expenses of administration, fed- 
eral estate tax, taxes due at husband’s 
death and debts of husband were al- 
lowed as deductions from husband’s 
separate property or his portion of 


community property, on appeal on 
judgment roll alone, presumption 
existed that husband’s will provided 


eA ae 
arabs | 


2 


that such debts and obligations be paid 
from his separate estate or community — 
interest so that judgment was required — 


to be affirmed. St.1935, pp. 1266, 

1270, §§ 1(2), 2(11)._In re Coffee’s 

Hstate, 111 P.2d 663. . = 
Colo. Whether interest could be 


waived or reduced on transfers of in- 
tangible personalty in trust, pro- 
vided by statute, was a matter 
county court’s determination, a 
A. c. 85, § 35.—People ex rel. Rogers 
Waterman’s Estate, 116 P.2d 204. 
Ky. The tax commission was the 
tribunal on which was imposed by law 
the duty of fixing a valuation of stock 
for inheritance tax purposes, and hence 
burden rested on executors to esta 
lish that finding of commission was 
variance with the evidence before. 
Const. § 172.—Dumesnil v. Reeves, 1: 
S.W.2d 132, 283 Ky. 563. PaaS art 
Where stock had a book value 


more than $150 per share, and in the 


three years before decedent’s deat! 
sales of only 46 shares out of a total 
of 6,000 shares of stock were shown, 
valuation of stock at $125 per sh 
for purposes of inheritance tax io Id 
not be disturbed, notwithstanding — 
highest sale price during the three 
years was only $115 per share and ~ 
that stock had never theretofore, been 
valued at more than $90 in inheritance — 
tax cases. Const. § 172.—Dumesnil vy. 
Reeves, 142 S.W.2d 132, 283 Ky. 563: ~ 
Where book yalue of stock was over — 
$13 per share, and no sales thereof 
were shown, valuation of $8 per share — 
for inheritance tax purposes would not 
be disturbed, in absence of evidence 
that actual value of corporate ae oe 
cat 


Tene 


was less than book value. Const. § 
172.—Dumesnil v. Reeves, 142 S.W.2d — 


templation of death. N.J.S.A. 54:34 
—Perry v. Martin, 14 A.2d 266, 125 
N.J.L. 46. betes Sr: Z 
In certiorari proceeding to 
review decree affirming a determinatio 
assessing transfer inheritance taxes, 
Supreme Court must determine que 
tions of fact as well as of law. N.J. 
S.A. 2:81-8.—MacGregor y. Martin, 2007 
A.2d 427, 126 N.J.L. 492. aig 

N.J.Prerog. The amount or rate of — 
interest collectible by the state on such 
portion of tax under the Transfer In-— 
heritance Tax Act as remains unpaid 
for one year after the transferor’s | 
death is no part of the ‘‘assessment”’, — 
and no issue in regard thereto is cog- 
nizable by the Prerogative Court on ap- 
peal from the “assessment’, in view 
of the fact that the right of appeal 
given by statute is appeal from the | 
“assessment”, N.J.S.A. 54:34-13, 54; — 
34-15.—Nicholas v. Martin, 15 A.2d 235. — 
128 N.J.Hq. 344. 


N.Y.Sur. The section of Surrogate’s 
Court Act concerning when defects in 
proceedings for appeal may be supplied — 
did not apply to proceedings wherein 
executrix sought to appeal to sur- 
rogate from a pro forma order assess- 
ing estate tax, since an appeal to sur- 
rogate from his pro forma order as- 
sessing an estate tax is authorized sole- 
ly by tax law. Surrogate’s Court Act, 

297; Tax Law, § 249-x.—In re 
Schneider’s Estate, 23 N.Y.S.2d 323, 1765 
Mise. 364. 

Neither Surrogate’s Court nor any 
other court can extend time within 
which to appeal to surrogate from a 
pro forma order assessing estate taxes, 
but litigants may extend such time or 
respondent may waive compliance with 
statutory requirements concerning ap- 
peal from such orders. Civil Practice 
Act, § 99; Tax. Law, §  249-x—Inenre 
Schneider’s Hstate, 23 N.Y.S.2d 323, 175 
Misc. 364. 

Mere admission of service of notice of 
appeal to surrogate from a pro forma 
order assessing estate taxes is insuffi- 
cient to constitute a ‘‘waiver’ of com- 
pliance with statutory requirements 
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 eoncerning appeals from such orders, 
‘but respondent’s conduct prior to ex- 
piration of 60-day period during which 
: appellant must file notice of appeal 
may effect a waiver of compliance with 
r statute. Tax Law, § 249-x—In re 
Schneider’s Estate, 23 N.Y.S.2d 323, 175 
“Mise. 364. : 

Where pro forma order assessing es- 
tate taxes was made and entered on 

i November 9, 1939, and executrix served 
; ‘notice of appeal to surrogate upon 
attorney for State Tax Commission on 
5 November 18, and no notice of appeal 
was filed in Surrogate’s Court prior 
to expiration of 60-day period pre- 
--geribed by Tax Law for taking ap- 
peal, the Commission, by agreeing 
within 60-day period to hold appeal 
- in abeyance until final determination 
of a United States Supreme Court 
ease, “waived” default of executrix in 
failing to file notice of appeal within 

statutory period and effected an exten- 
gion of executrix’ time within which 

to do so. Tax Law, § 249-x.—In re 
_ Schneider’s Hstate, 23 N.Y.S.2d 323, 175 
mo Mise. -364. 

 -N.Y.Sur. A ground of appeal from 
* order assessing estate tax complaining 
that no deduction was allowed for 
amounts given and _ distributed to 
charitable beneficiaries, in denial of 
“due process of law” to administratric- 
eg and those whom they represented, 
was overruled and dismissed, where 
__appraiser’s report that statutory no- 
tice of appraisal was duly given was 
not denied. Tax Law, § 249-m et seq. 
—In re Creighton’s Hstate, 25 N.Y.S.2d 
303, 175 Misc. 835. 
Pa. Appeal is the only remedy for 
an erroneous exercise of judgment made 
by appraiser in appraisement of an 
estate for purpose of assessing transfer 
_ inheritance tax. 72 PS. § 2301 et seq. 
—In re Ramsay’s Estate, 20 A.2d 213. 
rea 342) Pa. 103. 

_-—--*Pa.Orph. Upon an appeal from an 
Bly inheritance tax appraisement under the 
move eAct. of June 20) 1919, P.L. 521, as 
amended, 72 P.S. § 2301 et seq., the or- 
- phans’ court must determine all ques- 
tions of valuation and the liability of 
- the appraised “estate” for tax. As 
there used, “estate” must mean the in- 
terest of the decedent passing or trans- 
ferred, and not merely the estate com- 
ing into the executor’s hands.—In re 

-Cochrane’s Hstate, 56 Montg. 389. 

§ 2661 
Colo. ,In proceedings respecting suc- 
cession taxes on transfers of intangible 
--— -personalty in trust, record disclosed 
sufficient facts to show reasonable 
: cause to permit either ‘‘waiver”’ or re- 

duction of interest on transfers. ’35 

C.S.A. c. 85, §§ 3, 6(a), subd. 3, 7(d), 

15, 35.—People ex rel. Rogers v. Wa- 
terman’s Hstate, 116 P.2d 204. 

N.Y.Sur. Under the tax law provi- 
sion that if estate tax is not paid with- 

in 18 months after its accrual and no 
extension of time has been secured tax 
is subject to interest, surrogate has no 
authority to waive interest and cannot 
vary terms of statute. Tax Law, § 

249-z, subd. 1.—In re Meyer’s Estate, 

27 N.Y.S8.2d 43, 176 Mise. 266. 

Under Tax Law section conferring 
upon surrogate authority to reduce in- 
terest on estate taxes upon a demon- 

‘ stration that a delay in payment was 
due to “unavoidable cause’, where, 
after order fixing estate tax was en- 
tered, substantial additional assets 
were discovered, administratrix was 
not entitled to solution of the tax lia- 
bility by payment without interest, 
where moving papers merely set forth 
that additional assets were not earlier 
discovered without showing they could 
not have been ascertained by reason- 
able diligence, and reduction of interest 
was not sought merely, but a complete 
remission thereof. Tax Law, § 249-z, 
subd. 1.—In re Meyer’s Hstate, 27 N.Y. 
S.2d 48, 176 Misc. 266. 

Pa.Orph. The provision of section 
88 of the Act of June 20, 1919, P.L. 
521, 72 B.S. § 2442, that interest on in- 
heritance tax begins to run from one 
year after the death of decedent, has 
no application to taxes upon remainder 
interests following a life estate.—In re 
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Morgan’s Hstate, 41 D. & C. 360, 57 
Montg. 178, 55 York 50. 
Where, within a reasonable time 
after the death of a life tenant, the 
trustees file a reappraisement of the 
corpus for the assessment of inheri- 
tance tax due upon the remainder in- 
terests, and thereafter the inheritance 
tax appraisers delay almost a year 
before filing their own appraisement, 
interest is payable upon the unpaid tax 
under section 38 of the Act~of June 20, 
1919, P.L. 521, 72 P.S. § 2442, only at 
the rate of six percent rather than at 
the rate of 12 percent, but where, after 
the Commonwealth’s appraisement has 
been filed, the trustees delay in paying 
the tax, interest will be increased to 
the higher rate—In re Morgan’s Estate, 
41 D. & C. 360, 57 Montg. 178, 55 York 


50. 

Pa.Orph. Where delay in the pay- 
ment of inheritance tax was due in 
part to the honest belief of the execu- 
tors that contingent liabilities are prop- 
er deductions and to the hope that the 
primary debtor might become able to 
pay the obligations within a reasonable 
time, and partly because of the long 
eontinued illness of counsel for the es- 
tate, it was held that interest from one 
year after the decedent’s death must be 
reduced from 12 per cent to 6 per cent. 
—In re Harlackers’ Estate, 54 York 74. 

The burden rests on the taxpayer to 
prove that the property subject to in- 
heritance tax yielded less than the 
statutory interest rate, and in the ab- 
sence of such proof the statutory rate 
must be charged.—In re Harlackers’ 
Hstate, 54 York 74. 

Pa.Orph. Inheritance tax is really 
not a tax in the ordinary meaning of 
the word, but rather a_ distributive 
share of the estate which the State 
claims for itself, and, therefore, the 
CLL OL PADI ule ol On lye One on ies. 
S. §§ 4034, 4035, which provides that 
where a debtor shall suffer any claim 
due the Commonwealth to remain un- 
paid for a period of sixty days, there 
shall be paid by said debtor a commis- 
sion of 5 per cent to the counsel or at- 
torney of the Commonwealth, which 
shall be in addition to other penalties 
or interest, does not apply to inherit- 
ance taxes.—In re Harlackers’ Estate, 
54 York 74. 

§ 2668 

N.J.Ch. A town’s municipal tax lien 
which arose prior to date of dedth of 
owner of realty was the first lien on the 
realty, the second lien was the lien of 
the state for inheritance tax, and the 
third liens were the municipal tax liens 
which accrued subsequent to death of 
owner of realty. N.J.S.A. 54:5-6, 54: 
35-5.—Town of Irvington v. Ollemar, 16 
A.2d 563, 128 N.J.Eq. 402. 

A transfer inheritance tax becomes a 
lien on the property owned by a de- 
cedent as of the date of his death. N.J. 
S.A. 54:35-5.—Town of Irvington vy. 
Ollemar, 16 A.2d 563, 128 N.J.Hq. 402. 

The tax sale law providing that every 

municipal lien shall be paramount to all 
prior or subsequent alienations or en- 
cumbrances except subsequent munici- 
pal liens does not operate to subordi- 
nate a prior lien, held by the state, to 
a subsequently acquired municipal tax 
lien of town. N.J.S.A. 54:5-9—Town 
of Irvington v. Ollemar, 16 A.2d 563, 
128 N.J.Eq. 402. 
_ The lien of the state for a transfer 
inheritance tax and the lien of the 
United States for an estate tax, were 
superior to town’s municipal tax liens 
which fastened to the realty after the 
death of the owner of the realty. N, 
J.S.A. 54:5-6, 54:35-5.—Town of Irv- 
ington v. Ollemar, 16 A.2d 563, 128 N.J. 
Hq. 402. 

The statute providing that when a 
certificate of sale for sale of realty to 
enforce tax liens is held by a munici- 
pality, the amount required for redemp- 
tion shall include all subsequent mu- 
nicipal liens, does not give the lien 
of a town priority over a prior lien of 
the state. N.J.S.A. 54:5-59.—Town of 
Irvington v, Ollemar, 16 A.2d 563, 128 
N.J.Eq. 402. 

The lien of a general ereditor of a 
decedent is subordinate to inheritance 
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tax and estate tax liens, as well as mu- 


Mpc t, MWe, Fo 


nicipal liens.—Town of Irvington y. Ol- 
lemar, 16 A.2d 568, 128 N.J.Hq. 402. 
N.Y.Sur. The toll exacted by way of 
estate taxes is secured by every asset 
taxable at deceased’s death. Decedent 


‘Estate Law, § 124.—In re Strebeigh’s 


Estate, 27 N.Y.S.2d 569, 176 Misc. 381. 

Estate taxes are direct charges pro 
tanto and on every element of value 
which constitutes taxable estate of de- 
ceased. Decedent Estate Law, § 124.— 
In re Strebeigh’s Estate, 27 N.Y.S.2d 
569, 176 Mise. 381. 

Pa.Com.Pl. A claim by plaintiff in 
the execution that the sheriff’s sale of 
real estate for less than the mortgage 
debt, divested the lien of the county 
for taxes, and a lien of the common- 
wealth for a transfer inheritance tax 
was sustained on exceptions to the 
sheriff’s schedule of distribution and 
both claims were stricken from the 
record.—Fidelity Trust Co. yv. Sandu- 
TEE Ee OES 01 22 Vig fea ba ba : 

The language used in § 1401 of the 
fiscal code of April 9, 1929, 72 P.S. § 
1401, P.L. 3438, limiting the lien of 
transfer inheritance taxes ‘‘to the prop- 
erty chargeable therewith” is identical 
with the language used in the col- 
Jateral inheritance tax act of 1919, lim- 
iting the lien of all taxes imposed by 
that act ‘to the property chargeable 
therewith.” This is construed to mean 
“the owner’s equity of redemption.’— 
Fes Trust Co. y. Sandulak, 89 P.L. 

The amended act of June 8, 1933, P- 
Li! 1474, 72 P.S. § "202° ‘et seq), only. 
gives the commonwealth’s lien priority 
over local taxes or municipal liens, and 
since the commonwealth did not ex- 
cept to the sheriff’s distribution, the 
question as to its right to have its 
claim paid before local taxes are paid 
was not before the court.—Fidelity 
Trust Co. vy. Sandulak, 89 P.L.J. 111. 


§ 2669 
eee re Wagstaff [1941] 2 Dom.L. 


§ 2674 

N.Y.Sur. The estate tax is due and 
payable at the time of decedent’s death, 
since it is at that instant that the 
privilege of transmitting property on 
death is exercised. Tax Law, § 249-z, 
subd. 1.—In re Meyer’s DWstate, 27 N. 
Y.S.2d 48, 176 Mise. 266. 

§ 2682 

N.J. In proceedings by state tax 
commissioner against executors to en- 
force liability against them personally 
for transfer inheritance tax, it was no 
defense that executors allegedly did not 
receive notice or knowledge of the 
assessment of the tax, prior to the 
final accounting and distribution, since 
it was their duty to inquire and ascer- 
tain. P.L.1909, p. 325, as amended by 
PLi19125p.9 867, NewS A. 54°37 et 
seq.—Martin vy. Bird, 19 A.2d 886, 126 
N.J.L. 415, affirming 8 A.2d 333, 126. 
N.J.Eq. 206. 

In proceedings by state tax commis- 
sioner to enforce personal liability 
against executors for transfer inherit- 
ance tax, it was no defense that, realty 
was by will directly devised to benefi- 
ciaries, with no title, interest, nor testa- 
mentary power of sale to executors, and 
that executors never received any funds 
or assets or title thereto sufficient to 
enable them to pay the tax, since exec- 
utors had the power and the duty to 
sell sufficient of the devised realty to 
pay thes tax blue OOo ee Soo mad 
amended by P.L.1912, p. 367, N.J.S.A. 
54:37—1 et seq.—Martin y. Bird, 19 A. 
2d 886, 126 N.J.L. 415, affirming 8 A, 
2d 3338, 126 N.J.Eq. 206. 

Pa.Orph. The burden is on the Com- 
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monwealth clearly to prove its right . 


to a tax, and if there is a doubt it 
should be resolved against the Com- 
monwealth.—In re Bayer’s Estate, 23 
Erie. 7. 

Pa.Orph. Inheritance tax becomes 
due and payable at the end of one year 
from the death of the decedent, at 
which time the Commonwealth has the 
right to proceed to enforce collection, 
and the right of the Commonwealth 
cannot be frustrated because of the ex- 
istence of disputed or contingent claims 
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gainst the estate which have not been 
ai se fe re MHarlackers’ Estate, 54 
or L : 


: § 2704 ; 
See Kaufman v. McMillen [1941] 2 
Dome RY 3872 
§ 2705 


Conn. Upon. recomputation of suc- 
cession tax at time of termination of 
widow’s life estate, a rebate found to 
be due upon the tax paid for outright 
gifts to the widow was, under the law 
in force in 1921, when testator died, 
payable to executor or administrator 
of widow’s estate rather than to exec- 
utor of testator’s estate.—Hartford- 
Connecticut Trust Co. v. McLaughlin, 
19 A.2d 417, 127 Conn. : i 

Upon recomputation of succession tax 
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. at time of termination of life estate, 


under statute in force at time of testa- 
tor’s death in 1921, rebate found to be 
due for taxes paid on bequest of life 
estate because remaindermen 
charitable institutions exempt from 
taxation was payable to the trustee 
for the specified charitable institutions, 
which took the remainder, and not to 
the executor of testator’s estate. Gen. 
St.1918, § 1266.—Hartford-Connecticut 
Trust Co. v. McLaughlin, 19 A.2d 417. 
127 Conn. 636. 

Ky. In_ executrix’ action to recover 
amount of inheritance tax paid on gifts 
made by testator to his wife and 
daughters within three years hefore 
his death, plaintiff’s evidence, consist- 
ing only of copies of donees’ affidavits, 
filed with revenue department of Com- 
monwealth, that testator made gifts to 
affiants at Christmas, on their birth 
anniversaries and other special occa- 
sions for number of years, that testator 
stated that bonds given by him to one 
affiant were for her daughters’ educa- 
tion, and that, when last gift of bonds 
was made to her by testator, he was 
ill and had been for some time, but 
that she did not anticipate his imme- 
diate death and regarded gift simply 
as continuation of testator’s practice, 
was insufficient to overcome prima facie 
statutory presumption that gifts were 
made in contemplation of death. Ky.St. 
§ 4281a-13.—Chase’s Ex’x v. Common- 
wealth, 145 S.W.2d 58, 284 Ky. 471. 

N.Y. A limitation on time to apply 
for order finally fixing amount of 
transfer tax after entry of temporary 
order fixing tax at highest possible 
rate or to initiate proceeding for re- 
fund of amount paid under such tem- 
porary order in excess of tax finally 
fixed cannot be read by implication 


into statute directing such refund 
Tax Law, §§ 225, 230, 249-aa; Const. 
art. 3, § 19.—Stone v. Graves, 28 N. 


E.2d 919, 283 N.Y. 470, affirming 17 
N.Y.S.2d 379, 258 App.Div. 381. 

N.Y. Where section of tax law, as it 
stood at testator’s death and when tax 
was paid, directed that, where transfer 
was to a person or corporation exempt 
from taxation or taxable at a rate less 
than rate imposed and paid, overpay- 
ment with interest thereon should be 
returned to such person or corpora- 
tion, and such direction was not abro- 
gated by subsequently-enacted provi- 
sions of statute regulating right to 
interest on deposits made thereunder, 
and where remainder interest in testa- 
mentary trust was held not subject to 
tax so that state was required to re- 
fund the amount collected, remainder- 
man was entitled to interest on refund 
as against life tenant, since law as it 
stood when tax was paid controlled. 
Tax Law, § 230, as amended by Laws 
1925, ec. 144, § 1.—In re McKim’s Will, 
33 N.E.2d 691, 285 N.Y. 243, reversing 
In re McKim’s Estate, 23 N.Y.S.2d 834, 
260 App.Div. 854, affirmed 22 N.Y.S.2d 
639, 175 Misc. 99, appeal granted In 
re McKim’s Will, 24 N.Y.S.2d 994, 260 
App.Div. 1007. 

N.Y.Sur. Where remainder interest 
in trust created by will was held not 
subject to tax so that the state was 
required to refund the amount collect- 
ed, remainderman was entitled to the 
principal of tax refund and estate of 
life tenant was entitled to interest on 
such refund. Tax Law §§ 230, 241, as 
amended by Laws 1925, c, 144.—In re 


McKim’s Estate, 
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cl 639, 175 
Misc. 99, affirmed 23 N.Y.S.2d 834. 

Pa.Orph. Sections 20 and 40, of the 
Act of June 20th, 1919, 72 P.S. §§ 2355, 
2444, provided an adequate remedy 
for recovering back any excess payment 
made on account of inheritance taxes 
which later developments in the estate 
show were not payable—In re Har- 
lackers’ Hstate, 54 York 74. 


Utah. Where invalidity of inventory 
filing fees in excess of a certain 
amount had been judicially deter- 


mined, action to recover amount of ex- 
cess could be maintained though pay- 
ment had not been made under pro- 
test and though invalidity had not 
been determined at the time payment 
was made, since determination of in- 
validity determined that collection of 
the excess was invalid when made. 
Rev.S8t.1933, 28-2-2, 80-10-17, 80-11-11. 
ae v. Weber County, 111 P.2d 


A complaint alleging cause of action 
for refund of excessive inventory fil- 
ing fees was not defective because not 
alleging that claim for refund was 
filed with county within a year of 
payment. Rev.St.1933, 19-11-10, 28- 
2-2, 80-10-17.—Wilson v. Weber Coun- 
ty; 111) P205147, 

Payment of inventory filing fees 
based on estate valuation under stat- 
ute which was thereafter declared in- 
valid to the extent that it required 
payment in excess of $10 was an ‘‘in- 
voluntary payment” for purpose of 
recovery back of the amount of ex- 
cess. Rev.St.1933, 28-2-2—Wilson v. 
Weber County, 111 P.2d 147. 


TELEGRAPHS AND TELEPHONES 
§ 12 

N.Y.App.Div. Hotels are not “public 
utilities’ and have no independent 
right for furnishing a public utility 
service, and they can only do so in 
the capacity of agents for telephone 
company whose facilities are used to 
furnish such service.—People ex rel. 
Public Service Commission v. New 
Work Telly Cox 2917 NiY S20 7513, )262 
App.Div. 440, affirming 22 N.Y.S.2d 837, 
175 Mise. 128, 


§ 15 
Pa. A telephone company having a 
surplus may legally distribute surplus 
as a dividend, and, if all shareholders 
agree, a formal declaration of dividend 
is umnnecessary.—Young v. Bradford 
County a SISR DORs. Co., 19 A.2d) 134. 
16 


Pa. A telephone company’s payment 
of interest for several years on notes 
issued by it and its implied representa- 
tion as to legality of transaction would 
not “estop’ company from asserting 
thereafter that. notes were invalid be- 
cause issued without a consideration. 
66) PS. §°201+ PS:Const. art. 16; § 7: 
—Young v. Bradford County Telephone 
Co,, 19, A.2a 134. 

Where telephone company had no 
creditors and all parties in interest ac- 
quiesced in transaction under which 
company issued its notes and mortgage 
to decedent who transferred his interest 
in company’s stock to registered own- 
er of all the stock, decedent’s adminis- 
trator could enforce notes and mortgage 
against company on theory that issu- 
ance thereof constituted payment of a 
dividend, provided company then had 
a bona fide surplus, notwithstanding 
unenforceability of notes and mortgage 
on theory that they had been given in 
payment of decedent’s interest in stock. 
66 P.S. § 201; P.S.Const. art. 16, § 7.— 
Young v. Bradford County Telephone 
Co., 19 A.2d 134. 

Pa.Com.Pl. On a petition and rule to 
show cause why a discontinuance en- 
tered by the Attorney General in an 
equity action instituted by a predeces- 
sor should not be stricken off, and 
eertain petitioners allowed to inter- 
vene, the record indicated, inter alia: 
that in 1929, a telephone company is- 
sued, to an individual, certain notes 
secured by a mortgage; that there- 
after the company instituted equity 
proceedings in Bradford County to have 
the notes cancelled and the mortgage 
satisfied on the ground that they had 


the Supreme Court held that such an ~ 1; 


: q pay § aes 
been issued without consideration; that 
on appeal from a dismissal of the Bill, 
action could be brought. only by the 
Public Utility Commission or the At-  — 
torney General; that, thereafter, the — 
then Attorney General instituted this 
present proceeding, and the holder of 

the mortgage instituted foreclosure 
proceedings in Bradford County which — 

resulted in a judgment for the plaintiff; — 

that, thereafter, the present Attorney 
General, after hearing, and argument, — 

discontinued the proceedings before 7¥ 
this Court; that the telephone com- ae 
pany, the trustee under the mortgage, — 
and certain other persons then filed — 
the present petition to strike off the | 
discontinuance and to intervene. It ap- 
peared that the Public Utility. Com- aa, 
mission advised the Attorney General — 
that the case could be discontinued _ 


upon appeal, and any necessity then 
exist for action in this county, this 
Court will determine the matter when 
it is properly brought before it— 
Commonwealth ex rel. Bard v. Young, — 
50 Dauph. 302. ee, 
Since the notes and mortgage were — 
issued prior to the Public Utility Law — 
of 1937,-66 P.S. § 1101 ‘et “seqy themes 
law applicable to this case is the for- 
mer Public Service Company Law of © 
1913, P.L. 1374.—Commonwealth ex rel. 
Bard v. Young, 50 Dauph. 302. ae 
Since the Commission has not taken 
any action in this matter, and has © 
advised the Attorney General that — 
the case may be discontinued without — 
injury to the public, it appears that 
Article V, Sec. 14 of the Publie Servy- | 
ice Company Law of 1913, P.l. 1374, 
has no application in this case—Com- 
monwealth ex rel. Bard y. Young, 50 — 
Dauph. 302. S ies 
If the Attorney General has discre- _ 
tion to institute an action, he has dis- 
cretion to discontinue it when nothin: 
has been done other than file the Bill; 
in reaching his conclusion, he may | 
consider that another remedy at law 
was being pursued in the Courts of — 
Bradford County.—Commonwealth ex 
rel, Bard v. Young, 50 Dauph. 302,  — 
§ 27 ote 
Pa. In administrator’s action against 
telephone company to foreclose mort- — 
gage securing notes issued to decedent _ 
in connection with his transfer of his a 
interest in company’s stock to regis- 
tered owner of all the stock, evidence 
was insufficient for jury on question of 
whether company actually received any 
consideration for the notes. 66 P.S. § | 
201; P.S.Const. art. 16, § 7—Young v. 
pep atere County Telephone Co., 19 Azad ; 


if 


§ 41 i ie 

Fla. The statute authorizing a city 2 
council to permit a telephone company 
to erect and maintain poles, wires, and — ; 
fixtures on or beside the streets of a 
the city required the erection and — 
maintenance of such poles, wires, and a 
fixtures in such a manner ag not to ob- | 
struct or interfere with the common 
uses of such streets. Comp.Gen.Laws 
1927, § 6337.—Peninsular Telephone 


Co. v. Marks, 198 So. 330. 


The primary purpose for the con- — 
struction’ of and improvements to 
streets and highways being for the use 
of the traveling public, a statute, pro- 
viding for a secondary purpose of high- 
ways and streets, for erection’ of poles, 
wires, and fixtures commonly used by 
telephone and telegraph companies, so 
restricted the use for such secondary 
purpose that such poles and fixtures 
should not obstruct or interfere with 
common uses of the streets and high- 
ways. Comp.Gen.Laws 1927, § 6337. 
—Peninsular Telephone Co. vy. Marks, 
198 So. 330. 

Pa. Consent ordinances whereby 
telephone company constructed and op- 
erated appliances within streets were 
necessarily granted subject to exercise 
of paramount authority of common- 
wealth over streets as an implied term 
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4 8257 
of grant.—In re Delaware River Joint 
Commission, 19 Aang (210. 842 Pa. 119. 


§ 5 

- N.C. The use of a highway by a 
telephone company to facilitate com- 
munication is subordinate to the use 
of the highway by the public for 
travel—Hildebrand y. Southern Bell 
- Telephone & Telegraph Co., 14 S.H.2d 
bobo, 219 N.C, ee 


§ 

Ga. Where poles and wires were 
used in operation of telephone line 
over lands of another they should be 
regarded as having outlined a general 
area in use according to usual manner 
and if outer limits of such space re- 
mained the same for twenty years, the 
- resulting easement would apply to 
such general area and hence the string- 
ing of additional wires therein con- 
_ gistently with customary location would 
be permissible, regardless of whether 
the identical space had ever been so 
occupied by wires. Code 1933, § 85- 
-  403.—Kerlin y. Southern Bell Tele- 
A Eaeeraph Co., 13 S.H.2d 790. 


 Bxisting easement for maintenance 
of telephone line would not be violated 
See by increased use which would result 
from stringing of additional wires.— 
seria y. Southern Bell Telephone & 
Telegraph Co., 13 8.H.2d 790, 191 Ga. 
63. 
Company having an easement across 
and for maintenance of telephone line 
as entitled to injunction restraining 
interference with entering upon land 
to maintain line and to string addition- 
al wires.—Kerlin v. Southern Bell Tel- 
_ ephone & Telegraph Co., 18 S.E.2d 790. 
191 Ga. 663. 


t $ 
_ -N.Y.App.Div. If property owner’s 
_ grant to telegraph company authorizing 
- company to erect and maintain certain 
poles on owner’s property was ambigu- 
ous, the court in construing the grant 
might consider surrounding circum- 
tances and situation of the parties 
_ when grant was executed in order to 
> discover its true intent which was re- 
- quired to be given effect.—Antonopulos 
_  ¥. Postal Telegraph Cable Co., 26 N.Y. 
$.2d 403, 261 App.Div. 564. 
Grant executed in 1908, authorizing 
telegraph company which then main- 
tained poles on property owner’s land 
either without permission or through a 
iy parol license, to erect and maintain 
seven of the poles was construable as 
-  ereating a right only as to the seven 
poles and as creating no right in re- 
spect to the other poles which were in 
_ «place _at best under a _ mere license. 
Real Property Law, § 261.—Antonopu- 
los vy. Postal Telegraph Cable Co., 26 
N.Y.S.2d 403, 261 App.Div. 564. 


cas 


iy 


which maintained poles on property 
-owner’s land, at time of execution of 
grant either without permission or 
through a parol license, to erect and 
- ~maintain certain of the poles was not a 
grant of a true “easement” because it 
was not appurtenant to a dominant es- 
tate and it was in the nature of an 
| “easement in gross’ which is a right 
: for the personal benefit of the grantee 
. and is not an incident of or concerned 
with a dominant estate. Real Property 
Law, § 261.—Antonopulos v. Postal Tel- 
egraph Cable Co., 26 N.Y.S.2d 403, 261 
App.Div. 564. 
Y Where grant of easement in gross au- 
a thorized telegraph company which 
hs maintained poles on property owner’s 
land, at time of execution of grant, ei- 
, ther without permission or through a 
parol license, to erect and maintain 
; seven of the poles, the company did 
not acquire by implication an “easement 
a of necessity” on ground that right to 
maintain the seven poles without right 
to maintain the other poles would be 
valueless, in view of fact that the ease- 
ment in gross relating to the seven 
poles was expressed with particularity 
in the instrument. Real Property Law, 
§ 261.—Antonopulos v. Postal Tele- 
graph Cable Co., 26 N.Y.S.2d 403, 261 
App.Div. 564. 
Grant which authorized telegraph 
company which maintained poles on 
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property owner’s land, at time of execu- 
tion of grant, either without permission 
or through a parol license, to erect and 
maintain seven of the poles, revoked 
any license which the company previ- 
ously had to maintain the remaining 
poles. Real Property Law, § 261.—An- 
tonopulos v. Postal Telegraph Cable 
Co.,_26 N.Y.S.2d 403, 261 App.Div. 
564. 
64 


§ 

Mo. A telegraph company in main- 
taining a barricade in a street was re- 
quired only to exercise ordinary care 
with respect to lighting barricade at 
night.—Stanich vy. Western Union Tel. 
Co., 153. S.W.2d :54. 

Pa. The care to be exercised by tele- 
graph company in maintenance of wires 
should be commensurate with the peril 
inherent in the situation, and whether 
that measure of care was exercised may 
vary with the circumstances.—Campbell 
v. Western Union Telegraph Co., 17 A. 
2d 346, 341 Pa. 103, affirming 12 A.2d 
816, 139 Pa.Super. 553. 

§ 67 

Fla. A telephone company, which, 
with permission of city council au- 
thorized by statute, used streets of 
city for erection of poles to carry its 
lines, was, notwithstanding such au- 
thority, under a duty to exercise care 
in the location of such poles not to in- 
jure persons using the street, and 
might be held liable for damage. re- 
sulting from vehicle striking such a 
pole negligently erected on or in such 
close proximity to traveled portion of 
street as to constitute an obstruction 
dangerous to one using the street 
where such location of pole was proxi- 
mate cause of collision. Comp.Gen. 
Laws 1927, § 6337.—Peninsular Tele- 
phone Co. v. Marks, 198 So. 330. 

N.Y.App.Div. A telephone company 
need not build line so strong that line 
cannot be blown or broken down, and 
does not insure safety of travelers on 
highways from injuries if its poles and 
wires are properly and lawfully placed, 
but company must use reasonable care 
in maintenance of line, and poles, wires, 
and equipment must be strong enough 
to withstand any violence which rea- 
sonably may be anticipated.—Ray v. 
New York Telephone Co., 23 N.Y.S.2d 
508, 260 App.Div. 405. 

A telephone company need not man 
its repair truck after usual working 
hours so as to be ready for instan- 
taneous departure at any hour of the 
day or night to repair a_ dangerous 
condition.—_Ray v. New York Tele- 
phone Co., 23 N.Y.S.2d 508, 260 App. 
Div. 405. 

A telephone company was not, as a 
matter of law, negligent in failing to 
station guard or to repair telephone 
pole within 20 minutes after receiving 
notice that pole was broken, and hence 
was not liable for injuries sustained 
when motorist’s automobile became en- 
tangled in wires, where garage housing 
repair truck and equipment was 3% 
miles from the pole, and notice was 
received before crew had assembled for 
the day’s work.—Ray v. New York 
Telephone Co., 23 N.Y.S.2d 508, 260 
App.Div. 405. 

Pa. Failure of telegraph company 
to remove wire sagging over public 
road in such way as to interfere with 
lawful travel was a breach of duty to 
travelers.—Campbell vy. Western Union 
Telegraph Co., 17 A.2d 346, 341 Pa. 
103, affirming 12 A.2d 816, 139 Pa. 
Super. 553. 


§ 70 
Fla. The contributory negligence of 
a guest in automobile, who, although 
having no control over automobile, 
knew or was possessed of such facts 
that she should have known that the 
driver of automobile was intoxicated, 
would defeat her recovery against tel- 
ephone company for its alleged negli- 
gence in erecting a pole near curb of 
street on a sharp curve obscured by 
hill in such location that automobile 
in which guest was riding collided 
with it injuring the guest.—Peninsular 

Telephone Co. v. Marks, 198 So, 330. 
71 


§ 
Fla, If the intoxicated condition of 


NE 


driver. of automobile i 
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bath eae ve 
which | guest 
was riding when it collided with tele-_ 
phone company’s pole alongside city 
street was the sole proximate cause of 
collision and guest’s injury, guest could 
not recoyer against company for al- 
leged negligence in erecting a _ pole 
near curb line on a sharp curve which 
was obscured by a hill. Comp.Gen. 
Laws 1927, § 6337.—Peninsular Tele- 
phone Co. v. Mase ig So. 330. 


Conn. A telephone company could 
insist on statutory .written notice of 
injuries to subscriber who slipped and 
fell on floor of telephone building, or 
could waive such notice. Gen.St.Supp. 
1935, § .1684c—Hendsey v. Southern 
New England Telephone Co., 20 A.2d 
W22,..128 Conny 132. 

Ga.App. The running of telegraph 
company’s guy wire over. plaintiff’s 
building and attaching the guy wire to 
plaintiff’s land, without her permission 
constituted a “trespass” for which an 
action would lie. Code 1933, § 105- 
1401.—Belt v. Western. Union Tele- 
graph Co., 11 S.H.2d 509. 
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8 76 

Ga. Petition alleging construction of 
telephone line across property subse- | 
quently acquired by defendants, ac- 
quisition of line by plaintiff and ex- 
clusive adverse possession of land un- 
der claim of right on which line was 
situated for more than twenty years 
showed a “prescriptive easement’’ over 
the land for maintenance and opera- 
tion of a telephone line. Code 1933, §§ 
85-401 to 85-403, 85-406, 85-409.—Ker- 
lin v. Southern Bell Telephone & Tele- 
graph Co., 13 S.W.2d. 790, 191 Ga. 663. 


§ 80 

Conn. Evidence that there was so 
much surplus wax on linoleum floor 
of telephone building that it congealed 
on heel of subscriber’s shoe and was 
plainly visible two days later, that 
subscriber slipped on linoleum but did 
not fall, that subscriber did fall and 
was injured when she stepped onto 
tiled floor in vestibule, that janitor 
applied liquid wax to linoleum within 
two or three days of the first of each 
month, that the accident occurred on 
the twenty-fourth, and that janitor 
customarily applied wax with mop, 
then went over it with cloth and 
broom, or with his foot if there were 
any lumps, sufficiently established tele- 
phone company’s negligence to author- 
ize recovery for injuries from fall.— 
Hendsey v. Southern New England 
Bite gto Co., 20 A.2d 722, 128 Conn. 


Evidence that telephone company had 
immediate actual notice of injury to 
subscriber who fell on floor of tele- 
phone building, requested subscriber 
to forward all bills connected with 
injury, caused medical examinations 
to be made, and carried on negotia- 
tions for long period in attempt to 
effect adjustment, without claiming 
any lack of statutory written notice of 
injury, authorized finding of “waiver” 
of such notice. Gen.St.Supp.1935, § 
1684c.—Hendsey vy. Southern New 
England Telephone Co., 20 A.2d 722, 
128 Conn. 132. 

Ga.App. Evidence warranted recov- 
ery on an account for telephone service 
rendered to corporation as against con- 
tention that the account was that of 
an individual doing business under 


‘name similar to that of corporation.— 


J. O. Partain & Co. y. Southern Bell 
Jelenhene & Telegraph Co., 10 S.BH.2d 
_Tex.Civ.App. Evidenee sustained ver- 
dict against telephone company on the- 
ory that telephone company made gap 
in, and negligently failed to repair, 
plaintiff's fence, and that, as proximate 
result of company’s negligence, plain- 
tiff’s mules escaped from his pasture 
and were struck on highway by pass- 
ing automobile and killed.—Southwest- 
ern Bell Telephone Co. vy. Humphries, 
147 8,W.2d 971, error dismissed, judg- 
ment correct. 
§ 81 


Fla. In_ action against telephone 
company for injury sustained by guest 
when automobile collided with compa- 


ny’s_ telephone pole, which was_ sit- 
uated about 30 inches outside right- 
hand curb of street near beginning of 
sharp left curve and obscured by small 
hill, the issue whether the company 
should have reasonably anticipated that 
a pole erected at such point would be 
dangerous to the traveling public using 
the street was a question for the jury. 
Comp.Gen.Laws 1927, § 6337.—Penin- 
Ae Telephone Co. v. Marks, 198 So. 


In action against telephone company 
for injury sustained by guest when au- 
_tomobile in which she was riding col- 
lided with company’s pole alongside 
street, where the evidence disclosed 
and the jury concluded that the con- 
curring negligence of both the driver 
and the company was the proximate 
cause of guest’s injury and the tes- 
timony on issues of company’s negli- 
gence, and guest’s contributory_negli- 
gence in riding with an allegedly in- 
toxicated driver was in conflict, such is- 
sues were questions for jury.—Peninsu- 
cen Telephone Co. v. Marks, 198 So. 


N.Y.Sup. In action for negligence 
against telephone company, wherein 
plaintiff's evidence showed no _ negli- 


gence and defendant’s evidence showed - 


that it acted with all reasonable care 
to guard against emission of any fore- 
seeable untoward noise in use of its 
telephone, that telephone equipment, 
wiring, cables, apparatus, and safety 
devices were standard, properly in- 
stalled, and maintained, and that ordi- 
nary voltage used could not produce 
noise or injury of which plaintiff com- 
plained, trial court erred in denying 
dismissal and in denying direction of 
verdict denying recovery.—Jacobs v. 
Rag York Telephone Co., 28 N.Y.S.2d 


Pa. In action against telegraph com- 
pany for injuries resulting from im- 
proper maintenance of wires suspend- 
ed over public road, evidence held, to 
make jury question on company’s con- 
structive notice of sagging of wire in 
such way as to interfere with lawful 
highway travel.—Campbell v. Western 
Union Telegraph Co., 17 A.2d 346, 341 
Pa. 103, affirming 12 A.2d 816, 139 Pa. 
Super. 553. 


§ 82 
Mo. In automobile guest’s action for 
injuries sustained when automobile 


collided with telegraph company’s bar- 
ricade in street at night, defendant’s 
given instruction stating that it was 
defendant’s duty to have lighted lan- 
terns on barricade so that they were 
visible to approaching motorists was 
not erroneous for failure to state duty 
to have lanterns visible to northbound 
motorists, where it appeared from lo- 
eation of barricade that most, if not 


all, motorists approached barricade 
traveling north.—Stanich v. Western 
Union Tel. Co., 153 S.W.2d 54. 


In automobile guest’s action for in- 
juries sustained when automobile col- 
lided with defendant’s barricade in 
street at night, refusal to give guest’s 
instruction making failure to have a 
warning sign or flares ahead of barri- 
cade negligence, even if barricade had 
lighted lanterns on it, was not errone- 
ous, where defendant’s evidence 
showed without contradiction that its 
barricade and lighting conformed to 


the usual and customary method 

adopted throughout the city under 

similar circumstances.—Stanich v. 

Mestenn Union Tel. Co., 153 S.W.2d 
§ 84 

Md. It would be contrary to “public 


policy” to force a public utility, such as 
a telegraph company, under the guise 
of impartial regulation, to furnish sery- 
ice and facilities for unlawful purposes. 
Cader 193 9seart 23, 411.—Howard 
Sports Daily v. Weller, 18 A.2d 210. 
The legislature in providing that no 
telegraph or telephone company shall 
subject any person to “‘unfair prejudice 
or disadvantage’, did not intend to 
make such service mandatory where it 
would facilitate violation of law. Code 
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Daily v. Weller, 18 A.2d 210 

A telegraph company has the right 
to refuse service connected with illegal 
operations, not only where such action 
would subject company to prosecution 
as a participant in the illegality, but 
also where it would have effect of pro- 
moting illegality, even though company 
might not be 
Code 1939, art. 28, §§ 411, 415.—How- 
ang Sports Daily v. Weller, 18 A.2d 


§ 90 

Mich. The Public Utilities Commis- 
sion undertaking an investigation con- 
cerning’ unreasonable, excessive and un- 
just rates for toll service between vari- 
ous Michigan points was only required 
to determine upon competent evidence 
that the rates charged for intrastate 
toll service were excessive or discrimi- 
natory and it could limit its inquiry 
to that particular branch of service 
providing evidence was adduced to sus- 
tain its findings. Pub.Acts 1913, No. 
206, §§ 3-5, 11, 14, 18.—Michigan Bell 
Telephone Co, v. Michigan Public Serv- 


ice Commission, 297 N.W. 198, 297 
Mich, 92. 

§ 92 
D.C.La. Telephone company could 


rely on every possible legal presump- 
tion in favor of the vakdity of the 
Louisiana statute prohibiting dissemi- 
nation of race track information in de- 
termining whether it, as a public util- 
ity, would be justified in discontinu- 
ing telephone service furnished to one 
engaged in disseminating such informa- 
tion. Acts La. No.13 of 1934, 2d Ex. 
Sess., amending Act No. 26 of 1934, 1st 
Ex.Sess.; U.S.C.A.Const. Amends. 1, 14; 
Const.La.1921, art. 1, § 3—Fogarty v. 
Southern Bell Telephone & Telegraph 
Co., 34 F.Supp. 251. 


Telephone company in determining 
whether it, as a public utility, would be 
justified in discontinuing telephone 
service being furnished by it to one 
engaged in disseminating race track 
information could consider the fact that 
were prohibitory act, as amended, un- 
constitutional, then the statute as it ex- 
isted prior to amendment still subsist- 
ed. Acts La. No. 13 of 1934, 2d Ex. 


_ Sess., amending Act No. 26 of 1934, ist 


Wx.Sess.; U.S.C.A.Const. Amends. 1, 
14; Const.Lia.1921, art. 1, § 3.—Fogar- 
ty v. Southern Bell Telephone & Tele- 
graph Co., 34 F.Supp. 251. ; 
Telephone company in determinin 
whether it, as a public utility, would 
be justified in discontinuing telephone 
service being furnished to one engaged 
in dissemination of race track’ informa- 
tion, could consider statute making it 
unlawful to encourage or assist any 
person to bet on a horse race outside 
the track or enclosure where the race 
takes place. Acts La. No. 127 of 1920. 
—Fogarty v. Southern Bell Telephone 
& Telegraph Co., 34 F.Supp. 251. 
Telephone company in determining 
whether it, as a public utility, would 
be justified in discontinuing telephone 
service being furnished to one engaged 
in dissemination of race track informa- 
tion, could consider warning from 
United States Attorney General’s office 
that company might face criminal pro- 
ceedings if the phone service were not 
discontinued.—Fogarty v. Southern Bell 
Ferephone & Telegraph Co., 34 F.Supp. 


Telephone company was justified, un- 
der the facts known to it when it noti- 
fied patron engaged in dissemination of 
race track information of contemplated 
discontinuance of his telephone service, 
in believing that its continued furnish- 
ing of such service was contrary to 
publie policy, if not illegal_—Fogarty 
v. Southern Bell Telephone & Tele- 
graph Co., 34 F.Supp. 251. 

D.C.Ohio. A telegraph company is 
not only authorized but is obliged to 
discontinue service which contributes 
to and facilitates operation of a _ busi- 
ness or enterprise in violation of law, 
since only service which a person has 
right to demand of a public utility is 
service lawful in character.—Hamilton 


411.—Howard Sports 


liable to punishment, - 


y 
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v. Western Union Telegraph Co., 34 F. 
Supp. 928. 

- Fla. The aid of a court of equity: 
will not be given to prevent the dis- 4 
continuance of telephone service which 

is being used to facilitate book mak-_ 
ing in violation of law or in the pro- 
motion of any other gambling scheme 

or device.—Hagerty vy. Southern Bell 


eee & Telegraph Co., 199 So. 
Pa.Super. The duty of telephone 
company as a public utility and a 


common earrier to furnish its service 
and facilities to public generally and 
without discrimination is limited to. 
lawful service and does not extend to 
the furnishing of service used or in-— 
tended to be used in violation of law 
or to aid in an unlawful undertaking. — 
—Plotnick y. Pennsylvania Public Util- = 
ity Commission, 18 A.2d 542. 


8 96 ; oa 
App.D.C. Proceedings before the 
Federal Communications Commission 


are administrative and not judicial, 
and even after appeal from the com- 
mission’s decision the proceeding is — 
not merely an adversary one in the 
nature of a suit in rem having the ef- 
fect of a final adjudication of rights 
as against all the world nor of a 
suit in personam to the extent that the 
controversy, like strictly private liti- 
gation, is free from interference after 
judgment by strangers to it, whether 
by intervention or otherwise.—Evans v. 
Federal Communications Commission, — 
113 F.2d 166. ; 
An appeal from a decision of the 
Federal Communications Commission is. 
conclusive as among the parties to it — 


—HEvans_ v. 
Commission, 113 F.2d 166. 

_The purpose of the statutory provi- 
sion for limited judicial review of de- 
cisions of the Federal Communications — 
Commission does not require the Unit- 
ed States Court of Appeals for the 
District of Columbia to do a futile 
thing or a thing the only consequence 
of which would be to delay the final — 
determination of the entire controversy. 
Communications Act of 1934, § 402(b), ie 
as amended in 1937, 47 U.S.C.A. § 402 
(b).—Evans v. Federal Communications “3 
Commission, 113 F.2d 166. 

N.Y.App.Div. A telephone within a 
hotel, used to furnish service in con- 
nection with outside calls, is an exten- 
sion of the telephone company’s general 
system and subject to regulation by 
Public Service Commission.—People ex 
rel. Public Service Commission y. New is 
York Tel. Co., 29 N.Y.S.2d 513, 262 
App.Div. 440, affirming 22 N.Y.S.2d 
837, 175 Mise. 128. 


N.Y.Sup. Whether public telephone 
service may be sold by a business cor- 
poration or private individual is within 
the regulatory power of the Public 
Service Commission. Public Service 
Law, § 90 et seq.—People ex rel. Public 
Service Commission of New York vy. 
New York Telephone Co., 22 N.Y.S.2d 
837, 175 Mise. 128, 

Generally, telephone service may not 
be re@old by a subscriber, and Public 
Service Commission may require that 
such service be sold only directly by 
the utility itself and not at all by sub- 
scribers, if, in commission’s judgment, 
the public service would be promoted 
thereby. Public Service Law, § 90 et 
seq.—People ex rel. Public Service 
Commission of New York v. New York 
Telephone Co., 22 N.Y.S.2d 837, 175 
Misc. 128. 

Pa.Com.Pl. In equity proceedings by 
a telephone company to enjoin the Pub- 
lic Utility Commission from enforcing 
against plaintiff any of the provisions 
of § 702 of the Public Utility Law of 
1937 P.L. 10538, as amended, 66 PS. 
§ 1272 which provides that no utilitv 
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shall, without prior approval of the 
Commission, (a) make effective or modi- 
fy any contract with an affiliated in- 
terest, or (b) by way of donation, give 
to or receive from, <n affiliated interest, 
any property, money, security right or 
thing, it was held that the section is 
unconstitutional in that it constitutes 
an invalid delegation of legislative pow- 
er to the Commission without the es- 
tablishment of any standards upon 
which to base its decisions; an in- 
junction must, therefore, be awarded.— 
- Bell Telephone Co. of Pennsylvania v. 
Driscoll, 50 Dauph. 66. 
- Although § 702, 66 P.S. § 1272, re- 
quires the prior approval of all con- 
tracts and donations between affiliated 
interests before they become effective, 
-- its second proviso authorizes revoca- 
tions in only two types of cases, 
namely: loans and continuing or serial 
transactions. Consequently, even though 
it should be held that “public interest’ 
is a proper basis for revocation of ap- 
proval in those two instances, and that, 
by implication, public interest was the 
‘basis for approval, nevertheless, there 
are other types of contracts requiring 
=X approval to which the standard of pub- 
lie interest would not apply.—Bell Tel- 
ephone Co. of Pennsylvania vy. Driscoll, 
50 Dauph. 66. 
es The term “public interest,” undefined 
and unsupported by criteria elsewhere 
in the Act, 66 P.S. § 1272, is not a 
proper standard to guide the Commis- 
sion in the performance of its duty in 
approving or refusing to approve con- 
_ tracts between affiliated interests.— 
Bell Telephone Co. of Pennsylvania v. 
Driscoll, 50 Dauph. 66. 


 -§ 702, 66 P.S. § 1272, does not mean 
‘the interest that the users of a public 
utility service have in rates, discrimi- 
nation and adequacy of service.—Bell 
elephone Co. of Pennsylvania v. Dris- 
coll, 50 Dauph. 66. 
8 103 
U.S.App.D.C. An order of the Feder- 
al Communications Commission made in 
‘the exercise of its authority under the 
Communications Act of 1934 denying 
consent to an assignment of a radio 
station license was not an order re- 
fusing an “application for a radio sta- 
tion license’ from which an appeal 
' could be taken to the United States 
* Court of Appeals for the District of 
2 Columbia under the act. Communica- 
~~ tions Act of 1934, §§ 310(b), 402(a, b), 
’ 47 U.S.C.A. §§ 310(b), 402(a, b).—Fed- 
|| eral Communications Commission _ Vv. 
Columbia Broadcasting System of Cal- 
jfornia, 61 S.Ct. 152, reversing Colum- 
bia Broadcasting System of California 
y. Federal Communications Commis- 
sion, 108 F.2d 737, 71 App.D.C. 206, 
eertiorari granted Federal Communica- 
tions Commission v. Columbia Broad- 
easting System of California, 60 S.Ct. 
979, 310 U.S. 617, 84 L.Ed. 1392; Fed- 
eral Communications Commission v. As- 
sociated Broadcasters, 61 S.Ct. 152, re- 
versing Associated Broadcasters v. Fed- 
; eral Communications Commission, 108 
§ F.2d 737, 71 App.D.C. 206, certiorari 
| granted Federal Communications Com- 
mission vy. Associated Broadcasters, 60 
S$.Ct. 977, 310 U.S. 617, 84 L.Bd. 1392. 
D.C.D.C. Plaintiff canno ask the 
District Court for the istrict of 
Columbia to use its process to control 
action of Federal Communications 
Commission, to which Congress has 
committed task of granting or refusing 
applications for radio station construc- 
tion permits and licenses, and to which 
is given a discretion in such _ deter- 
j mination and in the conduct of hear- 
_ ings with respect thereto, unless plain- 
tiff states a cause of action which 
shows that its legal or equitable rights 


i have been invaded or threatened. Com- 
| munications Act of 1934, §§ 307(a), 
: 309(a), 47 U.S.C.A. §§ 307(a), 309(a). 


—Sunshine Broadcasting Co. v. Fly, 33 
¥.Supp. 560. 

Whether licensee of existing radio 
station could furnish information and 
assistance to Federal Communications 
Commission without which the com- 
mission would be unable properly to 
determine whether granting of appli- 
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cation for construction of new station 
would serve public convenience, inter- 
est, or necessity, and Whether such 
information and assistance could best 
be secured by participation of the li- 
censee as a party at the hearing on the 
application, were within discretion of 
Commission. Communications Act of 
1934, §§ 307(a), 809(a), 47 U.S.C.A, §§ 
307(a), 309(a).—Sunshine Broadcasting 
Co. v. Fly, 33 F.Supp. 560. } 

Licensee of an existing radio broad- 
casting station has statutory right of 
appeal from. granting of application 
for construction of rival station even 
though a petition to intervene in the 
application proceeding has been denied 
by the Federal Communications Com- 
mission, Communications Act of 1934, 
§§ 307(a), 309(a), and § 402(b), as 
amended, 47 U.S.C.A. §§ 307(a), 309(a), 
402(b).—Sunshine Broadcasting Co. V. 
Fly, 33 F.Supp. 560. : 

App.D.C. HEven though the licensee 
of an existing radio station cannot re- 
sist the grant of a license to another 
on the ground that the resulting com- 
peeves may work economic injury to 

im, he is a “person aggrieved’ with- 
in statute and may maintain an appeal 
from an order of the Federal Com- 
munications Commission granting the 
new license. Communications Act of 
1934, § 402(b), as amended in 1937, 
47 U.S.C.A. § 402(b).—Evans v. Fed- 
eral Communications Commission, 113 
F.2d 166. 

A radio station owner and operator 
appealing from a decision of the 
Federal Communications Commission 
granting an application for a construc- 
tion permit for a new _ station on 
ground that he would be a competitor 
of new station and that resources of 
advertising, talent, etc., in the competi- 
tive area were insufficient to support 
two stations, was a “person aggrieved” 
within statute entitled to maintain ap- 
peal. Communications Act of 1934, § 
402(b), aS amended in 1937, 47 U.S.C. 
A. § 402(b).—Evans vy. Federal Com- 
munications Commission, 113 F.2d 166. 

The decision of the United States 
Court of Appeals for the District of 
Columbia on appeal from a decision of 
the Federal Communications Commis- 
sion has no finality as against the 
power of the commission to make a 
proper allocation of facilities as re- 
quired by public interest, convenience, 
and necessity, whether upon applica- 
tions of third persons not involved in 
the appeal or upon new applications 
filed by one of the parties to the ap- 
peal but not involved in it, so long as 
the commission’s action does not in- 
volve disregarding the court’s decision 
on the questions of law determined 
in the appeal.Hvans v. Federal Com- 
munications Commission, 113 F.2d 166. 

After the determination of an appeal 
from a decision of the Federal Com- 
munications Commission, the commis- 
sion has jurisdiction to consider an ap- 
plication for modification of a con- 
struction permit filed by one of the 
parties to the appeal but not involved 
in it, provided it is made in good faith 
and presents facts and issues essen- 
tially different at least in some re- 
spects from those involved in the ap- 
peal.—Evans v. Federal Communica- 
tions Commission, 113 F.2d 166. 

Where an applicant filed with the 
Federal Communications Commission 
an application for modification of a 
construction permit which the com- 
mission had granted, and three days 
later a radio station owner appealed 
from the decision of the commission 
granting the permit, the United States 
Court of Appeals for the District of 
Columbia had no power to grant own- 
er’s motion for an order directing the 
commission and its members to stay 
all further proceedings in connection 
with the application for modification 
or any application of the applicant for 
authority to construct or operate a new 
station. Communications Act of 1934, 
§ 402(b), as amended in 1937, 47 U.S. 
C.A. § 402(b).—Evans v. Federal Com- 
munications Commission, 113 F.2d 166. 

Where an appeal from a decision of 
the Federal Communications Commis- 
sion granting an application for a 
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‘administrative 
‘tions Act of 1934, § 402(b) (2), 47 U.S. 


a ae a 
construction permit for a new radio - , 
station was pending, the refusal to 
grant appellant’s motion for an order 
directing the commission and its mem-~ 
bers to stay all further proceedings in 
connection with an application for 
modification of permit or any applica-- 
tion for authority to construct or op- 
erate a new station did not subject 
appellant to any prejudice or cause 
him to lose any benefit. Communica- 
tions Act of 1934, § 402(b), as amended 
jn 1937, 47 U.S.C.A. § 402(b).—Evans 
v. Federal Communications Commis- 
sion, 113 F.2d 166. 


App.D.C. Owner of existing radio 
broadcasting station was an “aggrieved 
person”, within statute permitting ap- 
peal from decision of Federal Communi- 
cations Commission, by decision of the 
Commission granting permit for con- 
struction of a new broadcasting station 
in the vicinity. Communications Act of 
1934, § 402(b) (2), 47 U.S.C.A. § 402(b) 
(2).—Colorado Radio Corporation § v. 
Federal Communications Commission, 
118 F.2d 24. 

Economie injury to a radio broad- 
easting station licensee may be releyant 
on the issue of public interest, in de- 
termining whether license for construc- 
tion of new station should be granted. 
—Colorado Radio Corporation vy. Fed- 
eral Communications Commission, 118 
F.2d 24. 

Where owner of existing radio broad- 
easting station intervened in proceeding 
on application of another for permis- 
sion to construct and operate a station 
but did not move to submit additional 
evidence concerning changed condition 
after the Federal Communications Com- 
mission had set aside its decision deny- 
ing the application and granted reargu- 
ment, whether the Commission, after 
granting the application, committed er- 
ror in refusing the owner of existing 
station permission to present evidence 
regarding consequences of Commission’s 
authorization of two full-time stations 
instead of two half-time ones, during 
the pendency of the application in- 
volved, could not be considered on ap- 
peal of the objecting station owner 
since it had not properly exhausted its 
remedy... Communica- 


C.A. § 402(b) (2).—Colorado Radio Cor- 
poration yv. Federal Communications 
Commission, 118 F.2a 24, 

In proceeding on application for per- 
mission to construct radio broadcasting 
station, the fact that during the pend- 
ency of the application the Federal 
Communications Commission had au- 
thorized two former half-time stations 
to become full-time stations did not 
have to be put in the record, since the 
Commission could take official notice of 
the change.—Colorado Radio Corpora- 
tion v. Federal Communications Com- 
mission, 118 F.2d 24. 

_Motion to dismiss appeal from deci- 
sion of Federal Communications Com- 
mission granting permission to con- 
struct and operate new radio broad- 
casting station was granted where ap- 
pellant was foreclosed from raising the 
question which it endeavored to present. 
on’ appeal. Communications Act of 
1934, § 402(b) (2), 47 U.S.C.A. § 402 
(b) (2).—Colorado Radio Corporation 
v. Federal Communications Commis- 
Sion, 118 F.2d 24. 


La.App. Contract between licensee of 
Federal Communications Commission 
and radio broadcasting company, 
whereby licensee employed company to 
manage business of licensee’s radio sta- 
tion and company was given exclusive 
use of all radio time and right to con- 
tract in its own name and receive all 
compensation for broadcasting over the 
station, but licensee was to retain con- 
trol of station and its programs and 
remain in charge of all transactions 
with commission, was not void as vio- 
lating Federal Communications Act, and 
hence the company was entitled to the 
amount owed by advertiser for services 
rendered by the station. Federal Com- 
munications Act § 301 et seq., 47 U.S. 
C.A. § 301 et seq.—Day Stores v. South- 
ern Broadcasting Corporation, 1 So.2d 
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its rates 


increase 
schedule enabling it to meet its operat- 
Ing expenses and taxes in Idaho and 
in addition obtain a return on the cost 
of its property in Idaho devoted to the 
publie service of less than 1 per cent. 
either during 1938 or as far as could 


be estimated or determined during 
1939, the Public Utilities Commission 
correctly found and ruled that company 
had the burden of proof on the matter 
of showing what rates would give 
company a fair return on its Idaho 
investment.—A pplication of Pacific 
ae & Telegraph Co., 113 P.2d 
798. 


On application by telephone and, tel- 
egraph company for authority to in- 
crease its rates by a schedule enabling 
it to meet its operating expenses and 
taxes in Idaho and in addition obtain 
a return on the cost of its property in 
Idaho devoted to the public service of 
less than 1 per cent. either during 1938 
or as far as could be estimated or de- 
termined during 1939, company’s evi- 
dence was insufficient to sustain its 
burden of proving what rates would 
give company a fair return on its 
Idaho investment.—Application of Paci- 
fic Telephone & Telegraph Co., 113 P. 
2d 798. 

Where a telephone and _ telegraph 
company alleged in its application that 
it sought an order from the Public 
Utilities Commission authorizing it to 
place in effect rates, charges, and 
rentals which would enable company 
to meet its operating expenses and 
taxes in Idaho and in addition obtain 
a return on the cost of its property in 
Idaho devoted to the public service, 
company could not contend on petition 
for rehearing that neither the company 
nor the commission ever had any idea, 
as the Supreme Court found on appeal, 
that company was seeking a rate 
which would make a return on its prop- 
erty.—Application of Pacific Telephone 
& Telegraph Co., 113 P.2d 798. 

Where a telephone and _ telegraph 
company originally contended that the 
Publie Utilities Commission found cor- 
rectly that the hearing on its applica- 
tion was one for an increase of rates 
sufficient to enable company to meet 
its operating expenses and taxes and 
in addition thereto obtain a return on 
the fair value of its property in Idaho 
devoted to the public service, company 
could not contend on petition for re- 
hearing that hearing was limited to 
proving that operating expenses were 
Jess than revenues, and that fair value 
and fair return had no place in hear- 
ing.—Application of Pacific Telephone 
& Telegraph Co., 113 P.2d 798. . 

Though the Publie Utilities Commis- 
sion on motion of its attorney struck 
from the record testimony of telephone 
and telegraph company’s witness relat- 
ing to cost of reproduction, cost of 
replacement, and rair valuation of com- 
pany’s Idaho property on application 
for authority to increase rates, com- 
pany could not contend on petition for 
rehearing that commission itself was 
responsible for its failure to show what 
a fair return would be, where briefs 
filed in Supreme Court on original 
hearing disclosed that that ruling of 
the commission’ was not assigned as 
error, and examination of transcript 
disclosed that every exhibit offered by 
company in supnort of its application, 
except one, which was neither rejected 
nor admitted, was received in evidence, 
including company’s exhibits in regard 
to cost of reproduction and cost of 
replacement.—Application of Pacific 
Telephone & Telegraph Co. 113 P.2d 
798. 

Mich. The Public Utilities Commis- 
sion undertaking an investigation con- 
cerning unreasonable, excessive and un- 
just rates for toll service between va- 
rious Michigan points was only re- 
quired to determine upon competent evi- 
dence that the rates charged for intra- 


tat » toll service were excessive or dis- 
-eriminatory and it could limit its in- 


quiry to that particular branch of serv- | 


ice providing evidence was adduced to 
sustain its findings. Pub.Acts 1913, 
No. 206, §§ 3-5, 11, 14, 18—Michigan 
Bell Telephone Co. v. Michigan Public 
Service Commission, 297 N.W. 198, 297 
Mich. 92. SF 

A determination of value of tele- 
phone property used in intrastate busi- 
ness, segregated from property used 
in interstate business, is a proper basis 
for determining validity of a rate order 
when confiscation is charged.—Michi- 
gan Bell Telephone Co. v. Michigan 
Public Service Commission, 297 N.W. 
1985297 Mich. 92; 

In proceeding to review an order of 
Michigan Public Utilities Commission 
requiring telephone company to reduce 
its intrastate message toll rate sched- 
ule to the same basis and measure as 
provided in the interstate toll rate 
schedule, findings of the commission on 
which order was based were supported 
by competent evidence. Pub.Acts 1913, 
No. 206, §§ 3-5, 11, 14, 18.—Michigan 
Bell Telephone Co. v. Michigan Public 
Service Commission, 297 N,W. 198, 297 
Mich. 92. 

Upon review of an order of Michigan 
Public Utilities Commission fixing tele- 
phone toll rates, the order will stand 
if there is substantial evidence support- 
ing the conclusions of the commission. 
Pub.Acts 1913, No. 206, §§ 3-5, 11, 14, 
18.—Michigan Bell Telephone Co. vy. 
Michigan Public Service Commission, 
297 N.W. 198, 297 Mich. 92. 

Upon review in circuit court of order 
of Michigan Public Utilities Commis- 
sion in respect of intrastate toll rates 
charged by telephone company within 
state, the burden rested upon the tele- 
phone company to show by clear and 
satisfactory evidence that the order of 
the commission complained of was un- 
lawful or unreasonable. Pub.Acts 1913, 
No. 206, § 18.—Michigan Bell Telephone 
Co. v. Michigan Public Service Com- 
mission, 297 N.W. 198, 297 Mich. 92. 


Minn. If a change of telephone rates 
is sought on the initiative of the Rail- 
road and Warehouse Commission, the 
statute dealing with investigation of 
rates by the commission without com- 
plaint is applicable, but if a change of 
rates is sought on complaint of users 
or patrons of the telephone company, 
the proceeding must follow that indi- 
eated by the statutes dealing with 
proceedings before the commission. 
Mason’s Minn.St.1927, §§ 4638-4641, 
4646.—Lenihan vy. Tri-State Telephone 
& Telegraph Co., 293 N.W. 601. 

The statute requiring the Railroad 
and Warehouse Commission to fix rea- 
sonable rates impliedly authorizes the 
commission to sanction new rates pro- 
posed by a telephone company with- 
out formal notice of hearings and the 
taking of testimony, if the commis- 
sion is satisfied that the rates are just 
and reasonable. Mason’s Minn.St.1927, 
§ 5291.—Lenihan y. Tri-State Telephone 
& Telegraph Co., 293 N.W. 601. 

Irrespective of statutory authority, 
the Railroad and Warehouse Commis- 
sion, representing the public, and tele- 
phone company had the right to com- 
pose and end controversy between them 
by superseding schedule of rates fixed 
by a prior order of the commission, 
by schedule subsequently promulgated, 
without making patrons parties to the 
hearings.—Leniban vy. Tri-State Tele- 
phone & Telegraph Co., 293 N.W. 601. 

Minn. Penalties paid by telephone 
subscribers for failure to pay bills 
within prescribed discount period were 
not ‘“‘excess sums” within judgment and 
supplemental decree requiring telephone 
company to refund all sums paid by 
subscribers from June 1, 1936, to June 
1, 1939, in excess of new rates author- 
ized by the Railroad and Warehouse 
Commission.—State v. Tri-State Tele- 
phone & Telegraph Co., 295 N.W. 511. 

Where order and bond staying opera- 
tion of new wate schedule pending ap- 
eals required telephone company to 
Recs intact amount of difference be- 
tween rates authorized by old schedule 
and those authorized by new one, and 
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to refund differences to subscribers — 
with legal interest from date of pay- He 
ment if the new rates should be sus- 
tained, subscribers who were repaid all 
amounts charged in excess of those — 
authorized by new rate schedule wit ei 
interest could not claim that company — 
should have set off amount of excess | 
charged under old rate against subse- — 
quently accruing bills so as to en ae 
subscribers to discounts for prompt 
payment thereof. Mason’s  Minn.St. — 
1927, § 7036.—State v. Tri-State Tele- — 
phone & Telegraph Co., 295 N.W, 511. 
N.Y.App.Div. On appeal from judg- 
ment in summary proceeding by Pu a 
lic Service Commission against tele- . 
phone company and hotels to enforce 
tariff schedules fixing rates that hotels 
may charge their guests for public tele- 
phone service, whether hotels made a 
loss or profit, and whether schedules 
were reasonable or were confiscatory, — 
would not be considered, since no or a 
der of the Commission was under re-- 
view in the proceeding, and “confis- 
cation” does not take place until there © 
is a destruction or impairment of a — 
property right, and hotel acquires no 
property right in utility service which 


es 


I) 

v. New York Tel. Co.. 29 N.Y.S.2d 51 4 

262 App.Div. 440, affirming 22 N.Y.S. _ 

2d 837, 175 Mise. 128. Rea. 
Tariff schedules fixing rates that Be 

tels may charge their guests for pub- — 

lic telephone service, filed by telephone 


stance before the Public Service Com- — 
mission, and not in a summary pro- — 
ceeding by the Commission to enforce — 
such schedules. Public Service Law, §§ — 
92, 103.—People ex rel. Publie Service — 
Commission v. New York Tel. Co., 29 — 
N.Y.S.2d 513, 262 App.Div. 440, affirm. 


ing 22 N.Y.S.2d 837, 175 Mise. 128. 


N.Y.Sup. The power of the Public’ 
Service Commission to prohibit res: ie 


of telephone service by subscriber im-_ 
plies the power to condition a permis- — 
sion for resale by a subscriber by fix- © 
ing the surcharge which subscriber — 
may make. Public Service Law, § 90 et — 
seq.— People ex) rel! Public Service — 
Commission of New York v. New York — 
Telephone Co., 22 N.Y.S.2d 837, 175 
Mise, 128. Ee 
_ Where hotels are allowed to sell pub- _ 
lic telephone service to guests, the sur- 
charge which hotels are allowed to ¥ 
make is an integral part of the rate 
for the utility service and should be 
commensurate with utility service ren- — 
dered. Public Service Law, § 90 et seq. 
—People ex rel. Public Service Com- — 
mission of New York v. New York Tele- 
phone Co., 22. N.Y.S.2d 837, 175 Mise. 


Where hotels are allowed to sell pub- 
lic telephone service to guests, the sery- 
ice sold by hotels remains a utility — 
service, the charge for which, including ‘’ 
the surcharge which hotels are allowed | 
to make, is within the regulatory pow- 
ers of the Public Service Commission. 
Public Service Law, § 90 et seq.—Peo- 
ple ex rel. Public Service Commission 
of New York v. New York Telephone 
Co.,; 22 N.Y.S.2d 837, 175 Mise. 128. 

The limited agency created by tariff 
of telephone company which established 
hotels as agents of the company in 
rendering telephone service to guests 
merely imposed upon hotels undertak- 
ing to sell public telephone service the 
obligation to perform the _ essentially 
public utility service according to re- 
quirements of the tariff, and did not 
impair the general validity of the tariff. 
—People ex rel. Publie Service Commis- 
sion of New York v. New York Tele- 
pene Co., 22 N.Y.S8:2a° 837, 175 Mise; 

28. 


Where tariff schedules fixing rates 
hotels could charge guests for public 
telephone service allowed hotels, which 
provided only a slight part of the total 
service and equipment required in com- 
pleting a local call, over 60 per cent, of 
the total charge to the consumer on 
most local calls, and hotels were under 
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ence, 
a prohibitory rule of evidence, 


--erime. 
~§§ 501, 605, 47-U.S.C.A. §§ 501, 605. 
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vy. Gruber, 39 F.Supp. 


--37:-F.Supp. 829. 


’ 
§ 114 
no compulsion to give telephone service, 
the tariff was not ‘‘confiscatory’. Pub- 
lic Service Law, § 90 et seq—People ex 
rel. Public Service Commission of New 
York v. New York Telephone Co., 22 
N.Y.S.2d 837, 175 Misc. 128, 

Secretarial services for which hotels 
could lawfully charge guests, even if 
such services involved reaching other 
parties by telephone, could not be 
charged as telephone service in making 
long distance or local calls over public 
utility lines, in addition to tariff which 
Public Service Commission fixed and 
which established the only rate which 
hotel selling telephone service could 
charge. Public Service Law, § 90 et 


- seq.—People ex rel. Public Service Com- 


mission of New York vy. New York Tel- 
penne Co., 22 N.Y.S.2d 837, 175 Misc. 
128. 


§ 147 
 D.C.N.Y. The statute providing that 
no person not being authorized by 
sender shall intercept any communica- 
tion and divulge or publish the exist- 
contents, substance or meaning 
of such intercepted communication to 
any person, does not merely pEneunce 
u 
makes wire tapping and the divulgence 
of information obtained thereby a 
Communications Act of 1934, 


—U,. S. v. Gruber, 39 F.Supp. 291. 


Provision of Communications Act 
prohibiting wire tapping and the di- 
vulgence of information obtained 


thereby is not limited to interception 


of telephone communications by em- 


_ployees of common carriers.engaged in 
interstate communications. Communi- 
cations Act of 1934, §§ 3(i), 501, 605, 
47 U.S.C.A. §§ 153(i), ee 605.—U. S. 
_ Under Communications Act provid- 
ing that no person not being author- 
ized by the sender shall intercept any 


_ communication and divulge or publish 


the existence, contents, substance or 
Meaning of such intercepted communi- 
- eation to “any person”, the words ‘“di- 


- vulge or publish” are not limited to a 


divulgence in court. Communications 
Act of 1934, §§ 3(i), 501, 605, 47 U.S. 
~C.A. §§ 153(i), 501, 605.—U. S. v. Gru- 
ber, 39 F.Supp. 291. 


§ 156 
pD.C.Fla. Although telephone compa- 
nies, as public utilities, are required to 
furnish their facilities to public indis- 
-eriminatively so long as such facilities 
are used for lawful purposes, a _ tele- 


* phone company cannot be compelled 


to furnish service which will be used, 
or which company has reasonable cause 
to believe will be used, in furtherance 
of illegal enterprises.—Tracy v. South- 
‘ern Bell Telephone & Telegraph Co., 


Md. Where evidence clearly estab- 
lished that complainant, the publisher 
of a daily sports sheet, was engaged in 
business of furnishing news respecting 
horse races which recipients-were ex- 
pected to use for gambling purposes, 
circuit court, in suit to enjoin tele- 
graph company from refusing to fur- 
nish special contract service to com- 
plainant did not err in striking out 
additional evidence presented at the 
trial and in refusing to send it to the 
Publie Service Commission where the 
additional evidence was not sufficient 
to alter Commission’s conclusion. Code 
1939, art. 23, §§ 380, 411, 415, 419.— 
Howard Sports Daily v. Weller, 18 A. 
2d 210. 

Pa.Super. The statutes prohibiting 
telephone company from furnishing a 
private wire used or intended for use 
in the dissemination of information in 
furtherance of gambling or for gam- 
bling purposes expresses the policy of 
the commonwealth as opposed to the 
furnishing of telephonic and telegraphic 
wires, service, and appliances for the 
purpose of disseminating information 
pertaining to horse racing in further- 
ance of gambling and the operation of 
illegal book-making and_ pool-selling 
establishments. 6 P.S. §§ 1701, 1703, 
1704.—Plotnick y. Pennsylvania Public 
Utility Commission, 18 A,2d 542. 

The refusal of Public Utility Com- 
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mission to order telephone company 
to supply its facilities and furnish its 
telephone service to applicant in order 
that he might use them in furtherance 
of publication, sale, and distribution of 
scratch sheets which dealt exclusively 
with horse racing at various tracks 
throughout the country and were pre- 
pared for and sold to persons who were 
engaged in, or were patrons of illegal 
business of pool-selling or book-mak- 
ing, was not error. 18 P.S. §§$ 4603- 
4606, and §§ 4601, 4602, 4607; 66 P.S. 
§§ 1701, 1703, 1704.—Plotnick v. Penn- 
sylvania Public Utility Commission, 18 
A.2d 542. 4 

Evidence warranted refusal of Public 
Utility Commission to compel telephone 
company to install telephones on ground 
that telephone service was intended to 
be used by publisher in furtherance of 
publication, sale, and distribution of 
scratch sheets dealing exclusively with 
horse racing and so related to and 
identified with the unlawful business 
of book-making and pool-selling as to 
make them adjuncts and aids thereto. 
18 P.S. §§ 4603-4606, and §§ 4601, 
4602, 4607; 66 P.S. §§ 1701, 1703, 1704. 
—Plotnick vy. Pennsylvania. Public Util- 
ity Commission, 18 A.2d 542 

§ 159 

C.C.A.Mass. Immunity of a _ tele- 
graph company from liability to a de- 
famed person when it transmits a 
libelous message must be broad enough 
to enable company to render its pub- 
lic service efficiently and with dispatch. 
—O’Brien v. Western Union Telegraph 
Co., 113 F.2d 539. Zk 

A telegraph company’s privilege from 
liability for transmitting, in interstate 
commerce, libelous messages, cannot 
be restricted to cases in which sender 
was in fact privileged.—O’Brien  v. 
Western Union Telegraph Co., 113 F. 
2d 539. 

In action of tort for libel against 
telegraph company, trial court proper- 
ly refused to rule as a matter of law 
that telegraph company was not privi- 
leged in transmitting interstate mes- 
sage containing defamatory matters 
concerning. plaintiff, where telegraph 
clerks handling message did not know 
or have reason to know that purported 
sender of message was not privileged 
to send it.—O’Brien y. Western Union 
Telegraph Co., 113 F.2d 539. 


: § 168 
Tex.Civ.App. Where telegraph  op- 
erator, in writing out message econ- 


cerning illness of plaintiff's aunt for 
sender, at sender’s request, made error 
in copying plaintiff's address, and as 
a result thereof message was not 
promptly delivered, plaintiff could not 
recover damages from telegraph com- 
pany for mental anguish, since in writ- 
ing message operator was acting as 
“agent” of sender for whose error 
sender was responsible, and not of 
company.—Western Union Telegraph 
Co. v. Stamps, 149 S.W.2d 627. 


§ 182 
Tex.Civ.App. In action for damages 
for failure of telegraph company 


promptly to deliver a telegram. an- 
nouncing the serious illness of father 
of plaintiff's wife where telegraph 
company’s agent could have learned 
everything that was necessary in re- 
gard to the matter by inquiry if he 
was not already in possession of in- 
formation showing that the message 
was intended for the plaintiff's wife, 
telegraph company was charged with 
such information as agent would have 
acquired if he had made the inquiry 


and could not escape liability on 
ground that message itself did not 
reveal that it was intended for the 


wife—Western Union Tel. Co. y. Lane, 
152 S.W.2d 780. 
§ 201 

N.Y¥.Sup. A provision of contract be- 
tween telegraph company and sender 
of telegram that company will not be 
liable for damages, if claim therefor 
is not presented in writing within 60 
days after message is filed with com- 
pany for transmission, “is inapplicable 
to sendee who had no knowledge that 
telegram, not delivered to her, was sent 
until after expiration of such period. 


at 


eee 
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eee Y 
—MacDonald vy. Tele 
graph Co., 27 N.Y.S.2d 666, 176 Misc. 
422. : CER Ie 
The sendee of telegram, on back of 
which was statement that telegraph 
company would not be liable for dam- 
ages, if claim therefor was not present- 
ed in writing within 60 days after 
message was filed with company for 
transmission, was entitled to file claim 
against company for damages, caused 
by its failure to deliver telegram, with- 
in reasonable time, not exceeding 60 
days, after sendee discovered or, in. ex- 
ercise of due care, should have discov- 
ered that telegram had not been sent, 
though sender might have investigated 
and informed sendee of sending thereof 
within 60 days after its filing for 
transmission.—MacDonald y. Western 
Union Telegraph Co., 27 N.Y.S.2d 666, 
176 Misc. 422. 

A sendee of telegram is bound by 
provision in contract between telegraph 
company and sender limiting amount 
recoverable from company as damages 
for nondelivery of telegram.—MacDon- 
ald v. Western Union Telegraph Co., 27 
N.Y.S.2d 666, 176 pe 422, 

Ba 

D.C.Mass. No action could be main- 
tained for failure to timely deliver a 
night message where there was. no 
proof that plaintiff had made a written 
claim within 60 days after sending of 
night letter, as provided by terms of 
contract.—Praznik v. Western Union 
Telegraph Co., 38 F.Supp. 599. 

N.Y.Sup. A provision of contract be- 
tween telegraph company and sender of 
telegram that company will not be 
liable for damages, if claim therefor is 
not presented in writing within 60 
days after message is filed with com- 
pany for transmission, is reasonable 
and valid. 36 Stat. 589.—MacDonald v. 
Western Union Telegraph Co., 27 N.Y. 
S.2d 666, 176 Misc. 422. 

S.c. A contract stipulation that tele- 
graph company will not be liable for 
damages unless written claim is pre- 
sented within 60 days after message 
is filed for transmission is reasonable 
and valid, and ordinarily is binding 
upon sendee.—Phillips vy. Western Un- 
jon Telegraph Co., 9 S.E.2d 736, 194 S. 
CY 81 12 SAFER 897: : . 

The statute prohibiting telegraph 
company from limiting its liability 
from any loss or damages to the sender 
of any message did not apply to lia- 
bility asserted by the sendee of an al- 
legedly delayed death message, so as 
to render void company’s’ contract 
stipulation that company would not be 
liable for damages unless written claim 
was presented within 60 days after 
message was filed for transmission. 
Code 1932, §§ 8553, 8554.—Phillips v. 
Western Union Telegraph Co., 9 S.E.2d 
736, 194 S:6, 317, .129°ALL.R, 397; 

§ 221 


N.Y.Sup. The sendee, as well as 
sender, of telegram has cause of action 
against telegraph company for dam- 
ages caused by failure to deliver tele- 

ram.—MacDonald v. Western Union 


elegraph Co., 27 N.Y.S.2d 666, 176 
Mise. 422. 
§ 233 
Ga.App. In action for damages re- 


sulting from delay in transmission of 
a telegram, petition which recited the 
message as a part of history of trans- 
action, but which alleged that tele- 
graph company failed to transmit mes- 
sage with due diligence required by 
law, set forth an action ex delicto, and 
was not demurrable on ground that it 
failed to state cause of action based 
on breach of contract, in absence of 
any exception to ruling on special de- 


murrer requiring indication as_ to 
whether action ‘was in tort or on con- 
tract. Code, §§ 20-1407, 105-101.— 


Postal Telegraph-Cable Co. v. Kaler, 16 
8.E.2d 77. 

Mo.App. <A petition, filed in justice 
court by addressee of telegram against 
telegraph company for damages for 
company’s alleged negligence in trans- 
mitting telegram, stated cause of ac- 
tion in circuit court where case was 
tried, where petition fully alleged all 
the facts required to be stated under 
statute under which action was com- 
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. that husband would not have made 
trip if wife’s message had been re- 
ceived and there was no proof when 


meant keen and poignant suffering — 


caused from some great grief, and that — 
mere disappointment, resentment or | 


vl F 
-Menced.  Rey.St.193: 
Ann. § 4929, p. 2246 
Union Telegraph Co., 
. § 23 


35 : husband left so that court could deter- anger did not constitute mental an- — 
Mo.App. In action on contract mine whether under most favorable cir- guish—Western Union ‘Tel, Co. v. — 
against telegraph company delivering cumstances wife’s message would have Lane, 152 S.W.2d 780. . 
a telegraph message to addressee dif- been received before husband’s depar- § 262 
ferent from message handed to com- ture.—Praznik y. Western Union Tele- N.Y.City Ct. Telegraph company’s | 
pany by sender for transmission, spe- graph Co., 38 F.Supp. 599. failure to make proper delivery of — 
cial damages must be pleaded. Rev.St. In action for damages for failure to message to addressee did not render — 


1939, § 5334, Mo.St.Ann. § 4929, p. 
2246.—Hays v. Western Unien Tele- 
graph Co., 150 S.W.2d 511. 
§ 241 , 
C.C.A.Mass. A telegraph company is 
not liable for routine transmission of an 
interstate message, containing defama- 
tory matter, except where transmitting 
agent knows that message is false or 
that sender was acting, not in protection 
of any legitimate interest, but in bad 
faith and for purpose of traducing an- 
other.—O’Brien v. Western Union Tele- 
graph Co., 113 F.2d 539. 
§ 243 
D.C.Mass. In action for damages for 
failure to timely deliver a night letter 
advising wife of intended arrival so 
that husband might have received 
wife’s message advising that trip was 
unnecessary and that wife was return- 
ing home, no recovery could be had 
on account of illness of plaintiff’s son 
allegedly incurred on unnecessary trip 
made by husband where there was no 
evidence that son’s illness had any con- 


€ ; s y intended for the plaintiff’s wife, not- Mo.App. A_ petition, alleging tha 
nection with such trip.—Praznik Vv. withstanding that telegram itself did telegraph company negligently deliv 
Western Union Telegraph Co., 38 F. not reveal that it was intended for the ered a telegram to addressee stating 
Supp. 599. ig \ wife.—Western Union Tel. Co. v. Lane, that sender would pay $2.75 per dozen 

Tex.Civ.App. In action for failure 152 S.w.2a 780. for rabbits, instead of $2.25 per doze 
of telegragh company to _ deliver Byidence warranted recovery of as stated in telegram handed to com- 


promptly telegram announcing serious 
jliness of the father of plaintiff's wife, 
plaintiff was not required, by testimo- 
ny, to separate grief suffered by his 
wife over death of her father from 
elements of grief, disappointment and 
worry which she suffered from being 
deprived of privilege of being at her 


father’s bedside during his last illness. constitute mental anguish.—Western company’s negligence were ‘genera ee: 
—Western Union Tel. Co. v. Lane, 152 Union Tel. Co. vy. Lane, 152 8.W.2d damages” and not “special damages’. — 
S.W.2d 780. 780. Rev.St.1939, § 5334, Mo.St.Ann. § 4929, — 


In action for failure of telegraph 
company promptly to deliver telegram 
announcing serious illness of the fa- 
ther of plaintiff's wife, jury, on blood 
relationship between the wife and the 
father being shown, could indulge an 
inference of mental anguish without 
specific proof and base their verdict on 
their knowledge of human _ nature.— 
Western Union Tel. Co. v. Lane, 152 
S.W.2d 780. 

§ 245 


D.C.Tenn. In action against tele- 
graph company for damages for mental 
anguish allegedly caused by the negli- 
gent delivery of a message, company’s 


timely deliver night message, evidence 
failed to show that defendant was guil- 
ty of negligence.—Praznik v. Western 
Union Telegraph Co., 38 F.Supp. 599. 

N.Y.City Ct. Evidence that branch 
office of telegraph company was _ lo- 
cated within a reasonably short dis- 
tance of place of addressee, and that 
message was received during a reason- 
able business hour of day, established 
that failure of telegraph company to 
make personal delivery of message 
constituted negligence on its part 
which would render it liable for any 
damage which might result thereby.— 
Hein y. Western Union Telegraph Co., 
28 N.Y.S.2d 310. 

Tex.Civ.App. In action for damages 
for failure of telegraph company 
promptly to deliver an urgent telegram 
announcing serious illness of father of 
plaintiff's wife, evidence was _ sufficient 
to show that company’s agent was ful- 
ly informed and was aware of the pur- 
pose of the telegram and that it was 


damages against telegraph company 
for “mental anguish” for failure to de- 
liver telegram announcing serious ill- 
ness of father of plaintiff's wife, as 
against contention that plaintiff was 
entitled only to nominal damages be- 
cause the wife suffered only fear, wor- 
ry and disappointment which did not 


§ 2 

Tex.Civ.App. In action for failure 
of telegraph company promptly to de- 
liver telegram announcing serious ill- 
ness of the father of plaintiff’s wife, 
whether plaintiff’s wife suffered mental 
anguish from being deprived of the 
privilege of being at her father’s bed- 
side during his last illness was for 
the jury.—Western Union Tel. Co, v 
Lane, 152 S.W.2d 780. 


§ 256 

S.C. In sendee’s action against tele- 
graph company for damages resulting 
from delay in delivery of death mes- 
evidence that sendee 


company 


liable for profits allegedly — 


lost by sender by reason of failure t es 


purchase phonograph records _ fro: 


third party, but sender was entitled — 
only to recover cost of carriage of — 
message, where terms of message itself — 


gave no hint of nature of transaction 


with third party, and special damages 
sustained by 


alleged to have been 


ES 


nex 


tract was entered into.—Hein vy. West- — 
oo Union Telegraph Co., 28 NA 


company not delivering interstate te 


gram announcing death of addressee’s — 


mother, so that addressee was pre 
vented from attending funeral, was no 
liable for addressee’s mental anguish o 


physical suffering growing out of men- — 


tal anguish.—Western Union Tel. 
v. Conway, 112 P.2d 857. ar alk 


a 


pany by sender for transmission, and — 
that sender refused to pay addressee ~ 


more than $2.25 per dozen for rabbi ibe! 


and that addressee was thereby da 
aged 50 cents per dozen on rabbits pur 
chased for sender, stated a cause — 
action in tort, and the damages, bei 


the natural and usual consequences 


p. 2246.—Hays vy. Western Union Tele 
graph Co., 150 S.W.2d 511. fede 


In action for breach of public duty — 
against telegraph company delivering — 


a telegraph message to addressee dif 
pany by sender for transmission, spe 
cial damages are recoverable, if dam- 
ages alleged are natural consequences 


of negligence of company, regardless of 


§ 263 : 5 : 
Under federal rule, telegraph 


a 


: 


te 


whether such damages were in contem- — 


plation in an action on contract. 
St.1939, § 5334, Mo.St.Ann. § 4929, p. 
2246.—Hays v. Western Union Tele- 
graph Co., 150 S.W.2d 511. fee 


§ 269 


Rev. — 


; : sage, verbally ri a y 
EHS OS re Oe bak ee ee complained to company’s manager, 4 GepoE. 5 by lea Sota delay ae Baan ide 
hibit iabeavag | who said he would investigate, was ~©es"am mxorming paint aye 
as an exhibit, cou not serve as a buyer had procured beans to fill con- 


measure of company’s conduct to de- 
termine whether it was. negligent, 
where there was no evidence showing 
that rule was in the interest of speedy 
and accurate delivery, or whether it 
related chiefly to company’s records 


insufficient for jury on issue of ‘‘waiv- 
er’ by company of requirement that 
a written claim for damages be pre- 
sented within 60 days of filing of mes- 
sage for transmission. Code 1932, § 
8553.—Phillips v. Western Union Tele- 


tract caused plaintiff to buy other 


beans on open market to fill the conta 
tract, damages for the delay based up- — 


on loss sustained on sale of beans pro- 


cured by buyer plus necessary expenses 


in making such sale were not too re-— 


ie 


with respect to The aU Rceise Pay ie graph oy nana es 736, 194 S.C, 317, mote and speculative. Code, § 105- | 

ich S 5 pamenewe $ cw z Rie: 
had’ been handled in the event of a § 257 Kole, eS h2ate 
later claim of negligent delivery— , Mo.App. A petition, alleging that “\™ sah ‘ F 


Vaigneur v. Western Union Telegraph 
Co.. 34 F.Supp. 92. 

N.Y.Sup. In action against telegraph 
company for damages caused by its 
failure to deliver a telegram directing 
plaintiff to report for work as sender’s 
secretary, evidence of prior oral con- 
tract of employment of plaintiff by 
sender for definite term at fixed salary 
was admissible as relevant on question 
of damages, as plaintiff would be en- 
titled at most to nominal damages or 
one day’s pay if prospective employ- 
ment was only a hiring at will.—Mac- 
Donald v. Western Union Telegraph 
Co., 27 N.Y.S.2d Soheae Mise. 422. 

25) 


D.C.Mass. In action for damages for 
failure to timely deliver night letter 
advising wife of intended arrival so 
that husband might have received 
wife’s message that trip was unneces- 
sary and that wife was returning home, 
evidence was insufficient to authorize 
recovery where there was no proof 


telegraph company negligently deliv- 
ered telegram to addressee stating that 
sender would pay $2.75 for rabbits in- 
stead of $2.25 per dozen as stated in 
telegram given to company by sender 
for transmission, and that sender re- 
fused to pay addressee more than $2.25 
per dozen for rabbits, and that ad- 
dressee was thereby damaged 50 cents 
per dozen on rabbits purchased for 
sender, alleged general damages in tort 
and not special damages in contract, 
and hence instruction that addressee 
could recover as damages such sum as 
addressee sustained as result of tele- 
gram being erroneously copied, trans- 
mitted, and delivered, was _ proper. 
Rey.St.1939, § 5334, Mo.St.Ann. § 4929, 
p. 2246.—Hays v. Western Union Tele- 
graph Co., 150 S.W.2d 511. 
Tex.Civ.App. In action for failure of 
telegraph company to deliver a tele- 
gram announcing serious illness of fa- 
ther of plaintiff’s wife, court correctly 
charged that term ‘‘mental anguish” 


Mo.App. In addressee’s action 
against telegraph company delivering 
a telegram stating that sender would 


pay $2.75 per dozen for rabbits instead — 
of $2.25 per dozen as stated in tele- 


gram given by sender to company for 
transmission, allowance of damages 
based on difference between amount 
stated in telegram and amount which 
addressee actually got from sender for 
rabbits was proper, since loss on 
which damages were based was real 
and not speculative loss, and was not 
for anticipated profits. Rev.St.1939, § 
5334, Mo.St.Ann. § 4929, p. 2246.— 
Hays v. Western Union Telegraph Co., 
150 S.W.2d 511. 


§ 301 

Ariz. Under federal rule, telegraph 
company not delivering interstate tele- 
gram announcing death of addressee’s 
mother, so that addressee was prevent- 
ed from attending funeral, was not 
liable for addressee’s mental anguish 
or physical suffering growing out of 


§ 301 


mental anguish.—Western Union Tel. 
Go. v. Conway, 112 P.2d 857. 
Tex.Civ.App. In action for damages 

for failure of telegraph company 
promptly to deliver an urgent tele- 
c gram announcing the serious illness of 
the father of plaintiff’s wife, wherein 
it was alleged that wife was denied 
comfort of being present at the bed- 
side of her father while he was still 
alive and that if telegram had been 
a delivered in time she would have been 
afforded comfort of seeing him alive, 
telegraph company could not escape li- 
ability on ground that the wife’s fa- 
ther was unconscious for two days 
before his death and that even if tele- 
gram had been promptly delivered the 
wife could not have reached him until 
; ‘sometime on day before his death.— 
Western Union Tel. Co. v. Lane, 152 
ao) (S.W:2d 780. 

_—sFex.Civ.App. There can be no recov- 
ery of damages for infliction of mental 
anguish by reason of negligence in 
transportation of interstate telegraphic 
- eommunication unless the victim can 
show that he also suffered a physical 
injury, since federal courts do not al- 
low damages for mental anguish in 
absence of physical injury. Interstate 
Commerce Act § 1, 49 U.S.C.A. § 1; 
“Communications Act of 1934, §§ 1-609, 
and §§ 201-221, 47 U.S.C.A. §§ 151-609, 
and §§ 201-229.—Western Union Tele- 
graph Co. v. Junker, 153 S.W.2d 210. 
Error refused. a 


- -p.C.Tenn. The addressee of a_tele- 
gram sent to him from South Caro- 
lina in care of a daily newspaper in 
_ Knoxville, not recover 
 . damages telegraph company 
ig where addressee proved no negligence 
and failed to allege or prove damages 
other than mental anguish due to de- 
lay in reaching the bedside of his 
_ father before his death. Act June 18, 
1910, 36 Stat. 539; Communications 
Act of 1934, .47 U.S.C.A. § 151 et seq. 
_  —Vaigneur v. Western Union Telegraph 
rar Co., 34 F.Supp. Yalinass 


Tex.Civ.App. $1,250 for mental an- 
 guish suffered by woman in not being 
at her father’s bedside before his death 
as result of failure of telegraph com- 
pany to deliver telegram announcing 
serious illness of the father was not 
‘excessive—Western Union Tel. Co. vy. 
Lane, 152 S.W.2d 780. 

§ 374 

Ohio App. A motorist who negli- 
gently drove off improved portion of 
highway and collided with and dam- 
aged a telegraph pole located in the 
highway 13 feet from the hard sur- 
face thereof and 11 feet from the por- 
tion improved for vehicular traffic, was 
liable for damages sustained by tele- 
graph company in replacements and 
repairs, since the pole was not in such 
elose proximity to the roadway as to 
incommode the publie in the use there- 
of, and its location was not a_proxi- 
mate and contributing cause of the 


P collision. Gen.Code, § 9170.—Ohio 
4 Postal Telegraph-Cable Co. v. Yant, 
4 28 N.E.2d 646, - Ohio App. 189. 


C.C.A.N.Y. A message is “intercept- 
ed” within prohibition of the Com- 
munications Act when anyone inter- 
cepts a message to whose intervention 
as a listener the communicants do not 
consent, irrespective of the means em- 
ployed to accomplish the interception. 
Communications Act of 1934, § 605, 47 
U.S.C.A. § 605.—U. S. v. Polakoff, 112 
F.2d 888. 


TENANCY IN COMMON 


§ 1 
Cal.App. Although “tenancy in com- 
mon” is generally used with reference 
to real property, a tenancy in common 
a may exist in personalty as well.—Has- 
: ver Wet 107 P.2d 933, 41 Cal.App. 
2 


§ 4 
C.C.A.Ky. Under Kentucky rule, ten- 
ants in common of land are seized by 
the moiety and by the whole, and each 
has right of entry and use of all the 
land and neither can exclude the other 
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since such conduct would be incon- 


sistent with their joint rights, and such © 


tenant, being unable to convey title to 
anything less than his whole interest 
as against his cotenants of the common 
land, cannot grant an easement which 
confers any right that may be enforced 
against the other owners.—Saulsberry 
vy. Saulsberry, 121 F.2d 318. 

Ark. A “tenancy in’ common’ is 
characterized by a single unity, that of 
possession or of the right to possession 
of property, and this irrespective of any 
other unity as of time, tenure or estate. 
—Krickerberg v. Hoff, 143 S.W.2d 560. 

The test in determining whether there 
is a “cotenancy” or “tenancy in com- 
mon” is whether the right of posses- 
sion is present.—Krickerberg v. Hoff, 
143 S.W.2d 560. 

Ky. The law will not permit one co- 
tenant, where all must act in unison, 
to obtain a secret profit to disadvan- 
tage of his cotenants.—Hollowell v. 
Hobby, 143 S.W.2d 1078, 284 Ky. 142. 

The relationship between ‘joint ten- 
ants” is not that of partner and co- 
partner and hence is not permeated 
throughout with requirement that ben- 
efits derived by each must be shared 
by all, but one may not profit at ex- 
pense of those with whom he is os- 
tensibly acting in concert, and who, 
from their previous association with 
him, have the right to expect fair 
treatment.—Hollowell v. Hobby, 143 S. 
W.2d 1078, 284 Ky. 142. 


Tex.Civ.App. A cotenant is under no 
obligation to protect the other coten- 
ants in their individual enjoyment of 
their estates in the common property 
and is only. required to act in good 
faith toward them.—Vaughan y. Kies- 
ling, 150 S.W.2d 435, error dismissed, 
judgment correct. 


§ 7 

Ark. Mere joint ownership of prop- 
erty is not sufficient to constitute a 
“partnership”, since a mere community 
of interest by ownership creates a “ten- 
ancy in common,” and a sharing of the 
profits is necessary to a “partnership”. 
—Garrett v. Roy Sturgis Lumber Co., 
146 S.W.2d 701. 

Cal. The court will not construe 
royalty interests created for duration 
of a specific oil and gas lease as grant- 
ing the right to enter upon the land 
for purpose of carrying on oil produc- 
tion or as creating a tenancy in com- 
mon in the profit a prendre for that 
purpose, in absence of a clear indica- 
tion that such was intent of the par- 
ties.—La Laguna Ranch Co. v. Dodge, 
114 Pde 351. 

Where agreement creating overriding 
royalty interest recited that operating 
lessees were required to commence 
drilling of an oil well and indicated 
that grantees of the overriding royalty 
interest were to furnish capital but 
were not to enter upon the land for 
purpose of drilling for oil and gas, no 
tenancy in common was created in the 
profit a prendre of the operating les- 
sees.—La Laguna Raneh Co. y. Dodge, 
ee ERP Aaa 

§ 12 

C.C.A.Ky. Under Kentucky rule, ten- 
ants in common of land are seized by 
the moiety and by the whole, and each 
has right of entry and use of all the 
land and neither can exclude the other 
since such conduct would be incon- 
sistent with their joint rights, and 
such tenant, being unable to convey 
title to anything less than his whole 
interest as.against his cotenants of the 
common land, cannot grant an ease- 
ment which confers any right that may 
be enforced against the other owners. 
Pena ae v. Saulsberry, 121 F.2d 


§ 22 

Alaska, The right of a tenant in 
common is a several and not a joint 
right, and the only way a trust can 
be imposed upon property held by a 
tenant in common is by proceeding 
against such tenant in individual ca- 
pacity which remedy is available to a 
cotenant under the common law inde- 
pendent of statute—Pilgrim y. Grant, 
9 Alaska 17. 
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C.C.A.Kan. Where petroleum compa- 
ny agreed to pay defendant $2,500 in 
cash and to give defendant an over- 
riding royalty of a certain amount 0 
oil produced from wells drilled on land 
under community lease in consideration _ 
for execution of lease by defendant and 
others, the $2,500 and overriding royal- 
ty were “bonuses” for execution of 
lease for purpose of determining wheth- 
er plaintiff, who owned an interest in 
oil and gas under leased land, and 
who executed lease, was entitled to 
share in the $2,500 and overriding 
Se ean v. Brush, 115° F.2d 
265. : 
Where defendant conveyed to plain- 
tiff an undivided one-half of oil and 
minerals under land but instrument of 
conveyance did not include any part of 
bonuses for oil and gas leases, and 
defendant later induced plaintiff to 
execute a community lease by misrep- 
resentations, such misrepresentations 
did not entitle plaintiff to share in 
bonuses which petroleum company 
agreed to pay defendant in considera- 
tion for execution of lease.—Wright v. 
Brush, 115 F.2d 265. 

Alaska. A cotenant has right to ex- 
tract ore from common property and 
sell it, accounting for the proceeds, less 
reasonable expense of mining and mar- 
keting.—Pilgrim v. Grant, 9 Alaska 17. 

All work done by tenant in common 
and his former associates in prospect- 
ing and mining under arrangements 
with associates should not be consid- 
ered in making up the account of prof- 
its in which cotenant should’ share, 
where such work was not directly con- 
nected with mining operations resulting 
ae profit—Pilgrim v. Grant, 9 Alaska 


A cotenant or co-owner conducting 
mining onerations independently of his 
eotenant or co-owner, is accountable to 
such cotenant or co-owner for profits 
made in the operation and hence one 
cotenant cannot limit the other to an 
interest in the rovalty provided for in 
the lease. Comp.Laws 1938, § 2866.— 
Pilgrim v. Grant, 9 Alaska 17. 

A tenant in common of mining claim 
had right to mine the claim and upon 
doing so to account to ecotenant for 
profits made, and the right to share in 
profits made as result of mining op- 
erations carried on by cotenant on the 
claim, which right tenant could assign 
as distinguished from lease. Comp. 
Laws 1933, § 2866.—Pilgrim vy. Grant. 
9 Alaska 17. 

Tex.Civ.App. Where defendant's pre- 
decessor in interest conveyed to plain- 
tiff by a general warranty mineral deed 
an undivided 1% interest of minerals 
in tract and thereafter conveyed %o of 
mineral rights to another party, de- 
fendant, as successor in interest, owned 
the remaining 1449, and plaintiff and 
other co-owners of the %o interest had 
the right to participate in royalties and 
rentals on basis of ownership of an un- 
divided 1% of the fee.—MelIver y. Har- 
dy, 146 S.W.2d 1054. 


Where the parties themselves con- 
strued a transaction involving mineral 
land as giving plaintiff and associates 
an undivided % of the mineral fee, 
that interest carried with it a right to 
participate in the rentals on the basis 
of such ownership and all other rights 
of ownership except the power of lease 
retained by the grantor.—Meclver vy. 
Hardy, 146 S.W.2d 1054, 


§ 23 
Ala. Cotenants, redeeming common 
property from mortgage foreclosure 


sale and cutting, removing, and selling 
timber thereon, are chargeable, as trus- 
tees of title for equal benefit of all eo- 
tenants, with proceeds of such timber 
over and above their proportionate 
shares, and must account therefor to 
other cotenants.—Salter v. Odom, 199 
So. 687, 240 Ala, 462. 

Ala. Where properties of ancestor 
were by common consent of tenants in 
common and in good faith turned over 
to one tenant for purpose of his carry- 
ing out written will of the ancestor, 
the tenant in possession was not liable 
for damages to the land for the re- 


oval er cut ther ‘if 
moneys were duly applied to mortgage 
on lands or to accord and satisfaction 
of taxes or reasonable improvements 
made on buildings.—Childs v. Julian, 2 
So.2d 453. 
31 
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Cal. The possession of one tenant in 
common is deemed to be possession of 
all the tenants in common and is pre- 
sumed not to be adverse or hostile un- 
less actual notice of hostile and ad- 
verse possession is brought home to 
other tenants.—Ward v. City of Mon- 
rovia, 108 P.2d 425, 16 Cal.2d 815, prior 
opinion 100 P.2d 836. 

S.C. In a tenancy in common, each 
tenant in common with his cotenant 
has right to the possession of the 
premises, and the possession of one 
tenant is the possession of all.—Wells 
vy. Coursey, 15 S.H.2d 752, 197 S.C. 483. 

The operation of the rule that the 
possession of one cotenant is the pos- 
session of all ceases from the moment 
that such possession becomes adverse 
to the co-owners of the possessor.— 
apse Coursey, 15 S.B.2d 752, 197 


§ 32 
Cal.App. Any act of a cotenant in 
exclusive possession which manifests an 
intention on his part to hold exclusive- 
ly for himself is equivalent in law to 
an actual “ouster’.—Schipper vy. Pen- 
kalski, 115. P.2d 231, 


§ 43 

Cal.App. A tenant in common who 
enters into actual possession of land 
under claim and color of title, and who 
maintains possession and exercises acts 
of ownership openly and notoriously, 
claiming the land adversely to other 
tenants and paying taxes for more than 
five years, acquires title by prescrip- 
tion under the statute of limitations.— 
Sehipper v. Penkalski, 115 P.2d 231. 

App.D.C. Where defendant, who en- 
tered into possession of property as sole 
owner and sole heir of her deceased 
father’s brother who died intestate, 
occupied property continuously for 
more than 20 years and during her 
occupancy paid all taxes and assess- 
ments levied against property, mort- 
gaged it, and used proceeds in remodel- 
ing and improving it, and plaintiff 
never asserted any claim to property 
or to any interest therein until he filed 
suit in 1939 to establish his right as 
a tenant in common to a half interest 
in property, plaintiff’s claim was barred 
by ‘laches’? and by defendant’s contin- 
uous adverse possession for more than 
15 years under claim of title and with- 
out knowledge or reason to know of 
plaintiff’s claim. D.C.Code 1929, T. 24, 


§ 341—Jackson vy. Young, 120 F.2d 
732. : 
Iowa. Mother owning realty jointly 


with her son did not obtain sole title 
to realty through adverse possession by 
collecting the rents, and paying the 
taxes, repairs and insurance.—Moore v. 
Olson, 294 N.W. 305. 

Mass. Where testator’s cotenant 
ousted testator’s widow and children 
and took complete possession of realty, 
collected rents, and enjoyed full use 
and earnings thereof, and widow and 
children did not enter upon premises 
for more than 20 years after testator’s 
death as life tenants under a testa- 
mentary trust making them _ beneficia- 
ries for their respective lives, widow 
and children lost their right of entry 
as life tenants, and their estates were 
vested in cotenant’s and his widow's 
heirs at law and next of kin against 
whom testator’s trustee and grandchil- 
dren could not maintain a writ of en- 
try. G.L.(Ter.Hd.) ¢c. 260, §§ 21-31.— 
Daley v. Daley, 32 N.E.2d 286. 

S.C. Where two tenants in common 
assumed sole conduct and management 
of certain property to exclusion of a 
third cotenant, and taxes were paid by 
the two tenants who together with 
those who succeeded to their interest 
were in actual, visible and exclusive, 
hostile and uninterrupted possession 0 
the premises for 27 years, tenants in 
possession acquired title to property 
by adverse possession.—Wells v. Cour- 
sey, 15 S.B.2d 752, 197 S.C. 483. 


- ‘Tex.Civ.App. A first wife's claim to 


a community interest of one-half of 


land as cotenant with second wife was 
barred by limitations where first wife 
did not assert claim until 20 years 
after accrual of claim, and second wife 
was in open, peacable, notorious and 
adverse possession of the land for 17 
years prior to assertion of claim by 
first wife. Vernon’s Ann.Civ.St. arts. 
5509, 5510.—Brown vy. Phillips Petro- 
leum Co., 144 S.W.2d 358. 

Wis. Generally, one cotenant cannot 
acquire title by adverse possession 
against another, but circumstances may 
exist which permit the cotenant to ac- 
quire an outstanding title and in reli- 
ance thereon acquire title by adverse 
possession against cotenants.—Marshall 
& Ilsley Bank vy. Baker, 295 N.W. 725, 
236 Wis. 467, 


§ 44 

Iowa, Mother owning realty jointly 
with her son did not obtain sole title 
to realty through adverse possession by 
collecting the rents, and paying the 
taxes, repairs and insurance.—Moore vy. 
Olson, 294 N.W. 305. 

Miss. In suit by purchaser at fore- 
closure sale under deed of trust execut- 
ed by heirs, to confirm title as against 
heir and wife who claimed title by ad- 
verse possession under parol gift from 
ancestor, where wife did not pay taxes 
or insurance premiums, and every act 
of heir was consistent with his claim 
to occupancy of premises as a tenant in 
common, and wife’s acts were not hos- 
tile to husband’s interest, finding that 
title had not been acquired by adverse 
possession would not be disturbed. 
Code 1930, §§ 2111, 2287.—Elmer v. 
Holmes, 199 So. 84, 189 Miss. 785. 

Wis. Where land was sold while 
owner was insane to tax purchaser who 
conveyed it to brother of insane own- 
er and on decease of grantee land 
passed to son who was guardian of in- 
sane owner, ignorance of original own- 


er’s ownership of land would not de- 


feat title by adverse possession claimed 
by bank under grantee and son against 
original owner’s heirs claiming that 
tax ‘title of grantee inured to them as 
cotenants, since one is under no obliga- 
tion to inform another claiming as a 
ecotenant that he is claiming by adverse 
possession.—Marshall & Ilsley Bank vy. 
Baker, 295 N.W. 725, 236 Wis. 467. 


8 45 

Ky. Where one of defendants owned 
a two-eighths undivided interest in oil 
and gas on land and plaintiffs owned 
other six-eighths interest, plaintiffs 
could not acquire defendant’s interest 
by adverse possession, in absence of 
notice or notorious action amounting to 
notice. Ky.St. § 2366a-1.—Warfield 
Natural Gas Co. v. Ward, 149 S.W.2d 
705, 286 Ky. 73. 

S.C. In order that one of several co- 
tenants may acquire title by adverse 
possession as against the other, his 
possession must be of such an actual, 
open, notorious, exclusive and _ hos- 
tile character as to amount to an ous- 
ter of the other cotenants, and while 
actual physical ouster is not necessary 
to establish title by adverse possession, 
an actual ouster and an exclusion of 
other tenants from the possession must 
be shown.—Wells v. Coursey, 15 S.E. 
2d 752, 197 S.C. 483. 


8 47 

N.C. A deed by one tenant in com- 
mon conveying to his grantee the entire 
estate in the land is not “‘color of title’ 
as against cotenants, so that posses- 
sion under such deed by grantee and 
those who claim under him for seven 
years does not bar an action by co- 
tenants to be let into possession of the 
land, according to their respective in- 
terests, and in such case twenty years 
of adverse possession under claim of 
sole ownership is required to bar entry 
of the cotenants.—Cox v. Wright, 11 
§.H.2d 158, 218 N.C. 342. 

N.C. A deed of commissioner ap- 
pointed in proceeding by life tenants 
and remaindermen for sale of land, 
being similar to deed from stranger, or 
one not connected with cotenancy, was 
“eolorable title’, and cotenants were 
barred by seven years’ adverse posses- 


Soe T. 
sion thereunder, even as to those, if y 
any, who were not parties to proceed- — 
ing. C.S. § 428—Perry v. Bassenger, fe 
15 S.H.2d 365, 219 N.C. 838. acer 

8.C. Where premises are occupied — 
by a tenant in common, not in recog- — 
nition but in hostility to the rights of | 
cotenants, tenant’s possession ceases’ — 
to amount to constructive cee 


ea 


by them, becomes adverse, and if main- — 
tained for 20-year period, or for pe- 
riod provided for by statute of lim- — 
itations, will vest in the possessor ay 
sole title by adverse possession.—Wells _ 
y. Coursey, 15 $.W.2d 752, 197 S.C. 483. 

In order that one of several coten- 
ants may acquire title by adverse pos- — 
session as against the others, acts re- 
lied on to establish an ouster of co- 
tenants must be of an unequivocal na- 
ture, and so distinctly hostile to the — 


rights of the other cotenants that the _ 
intention to disseize is clear and un- | 
mistakable.—Wells v. Coursey, 15 S.E. 
2d 752, 197 S.C. 483. eee i 

Tex.Civ.App. A cotenant out of pos: 


session could not recover an interest 


of suit and had paid taxes thereo 
under duly registered deed for fiy 
years before commencement of suit— _ 
Vaughan vy. Kiesling, 150 S.W.2d 435, — 
error dismissed, jeden correct. 0am 


836. ; 
S.C. In absence of showing that ten- 
ant in common holds possession of 
premises in opposition to rights of co- _ 
tenant, tenant’s occupancy will be pre- — 
sumed to be that of a tenant in com-— 
mon_recognizing the cotenancy.—Wells _ 
v. Coursey, 15 S.E.2d 752, 197 S.C. 
483. Pa: 
The open, notorious, continuous, hos- — 
tile and exclusive possession by one | 
tenant in common with the use and © 
exercise of authority incident to ex- -( 
clusive and adverse ownership for a © 
period of 20 years presumes ouster and — 
to acquire title by adverse possession | 
an heir may tack his possession to that — 
of his ancestor.—Wells v. Coursey, 15 
S.H.2d 752, 197 S.C. 483. ke 
59 


Ky. Strong, clear, and convincing — 
evidence was necessary to support a é 
remainderman’s claim to land by ad- — 
verse possession as against his deceased 
brother’s heirs under an agreement 
dividing land with brother who was ~ 
also a remainderman.—Barnett v. Bar- — 
nett, 142 S.W.2d 975, 283 Ky. 710. ' 

Hyvidence was insufficient to support 
chaneellor’s finding that remainderman 
and his wife had acquired title to land 
by adverse possession as against heirs 
of remainderman’s deceased brother 
who was also a remainderman under 
an agreement with brother dividing 
land.—Barnett v. Barnett, 142 S.W.2d 
975, 2838 Ky. 710. 


Ala. Where properties of ancestor 
were by common consent of tenants in 
common and in good faith turned over 
to one tenant for purpose of his carry- 
ing out written will of the ancestor, the 
tenant in possession was not liable for 
the deterioration of buildings and fenc- 
es or for reasonable rentals of lands, 
but only for such rentals as he was 
able to or did collect in due course of 
farming operations in the exercise of 
due diligence, under the _ evidence,— 
Childs y. Julian, 2 So.2d 4538. 


§ 64 
Where properties of ancestor were by 
*  ¢ommon consent of tenants in common 
and in good faith turned over to one 
4 tenant for purpose of his carrying out 
-. written will of the ancestor, the ten- 
ant in possession was not liable for 
‘such moneys as were paid on the debts 
of the ancestor and debts incurred in 
his illness and death.—Childs v. Julian, 
2 So.2d 453. 
Ni. Where wife who owned one-third 
interest in mortgaged realty, remainder 
of which was owned by her husband, 
merely released dower on execution of 
junior mortgage and was not person- 
ally liable for junior mortgage debt, 


under decree assigned to him or by 
virtue of his redemption, was at most 
a “tenant in common” with wife, and, 
in taking exclusive possession of prop- 
erty without wife’s leave, he was a 
“i “trespasser” and wife was entitled to 
possession and accounting for rents. 
-  Smith-Hurd Stats. c. 77, §§ 18, 20.— 
_ Harper vy. Sallee, 34 N.E.2d 860, 376 
— ‘Till. 540, affirming 26 N.B.2d 987, 305 
| IL.App. 85, transferred 23 N.H.2d 27, 
esha Tl: 199, 

ay Mo.App. One tenant in common oc- 
; _ cupying all or more than his propor- 
- tionate share of common premises is 


et, 


153 S.W.2d 118, transferred 145 §.W.2d 
3 


_N.J.Ch. A cotenant who ousts a fel- 
low cotenant, asserting a sole right to 
- occupancy, is chargeable with the full 
AON value of the premises.—Giguere v. Hen- 
ke, 18 A.2d 42, 129 N.J.Eq. 7. 
”) Tex. Although a tenant in common, 
who occupied joint property without 
complaint from his cotenant, is not re- 
quired to account for the yalue of the 
Ee use thereof, when such cotenant resort- 
iy ed to equity seeking contribution from 
_ other ecotenant for funds expended on 
the common estate, particularly the 
payment of taxes thereon, such coten- 
- ant in occupancy should be required to 
_ do equity and allow as an offset the 
; value of the use of the premises.—Rob- 
_ erts v. Roberts, 150 S.W.2d 236, 136 
‘Tex. 255, reversing 140 S.W.2d 528. 
ex. One tenant in common who 
without objection from his cotenants 
occupies all or more than his propor- 
tionate share of the common property 
is not liable to his cotenants for the 
use of the common property, in the ab- 
‘sence of an express agreement or im- 
plied understanding to the contrary.— 
Roberts v. Roberts, 150 S.W.2d 236, 
a Tex. 255, reversing 140 S.W.2d 


Tex.Civ.App. Where tenancy in com- 
mon is not acknowledged, but denied, 
and tenant in exclusive possession of 
land asserts adverse claim to entire 
property and holds possession thereof 
under such claim, excluded tenants 
may recover for use and occupation of 
their part of land without demand for 
joint possession.—Skinner v. Vaughan, 
150 S.W.2d 260, error dismissed, judg- 
ment correct. 

65 


§ 

Mich. Evidence sustained decree for 
_ an accounting, requiring defendant who 
was a tenant in premises owned by 
plaintiffs and defendant as tenants in 
common, and who collected rents from 
other tenants in the premises with 
+ permission of administrator of estate 
of a deceased brother of plaintiffs and 
J defendant from whom they obtained the 
land by inheritance, to pay $2,022.63 
due for rentals collected by defendant 
or owing from him as a tenant.—Diel 
v. Diel, 298 N.W. 478, 298 Mich. 127. 

N.J.Ch, A cotenant who has not been 
ousted and sees fit not to use the prem- 
ises has no right to an accounting for 
the value thereof against a cotenant in 
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possession.—Giguere v. Henke, 18 A.2d 
42, 129 N.J.Eq. 7. 
§ 77 

Wyo. Where cotenants who had no 
water right until such right was ac- 
quired by a cotenant permitted coten- 
ant to expend a large sum in develop- 
ing reservoir right, and cotenants did 
not contribute their share of costs 
incurred by cotenant, cotenants could 
not, by suit to establish that cotenant 
held title in trust for all, penalize co- 
tenant as though cotenants had co-op- 
erated in acguiring water right.—Bin- 
ning v. Miller, 105 P.2d 278. denying 
rehearing 102 P.2d 64,55 Wyo. 478. 

§ 89 

Ala. A redemption of property by 
one cotenant thereof from mortgage or 
tax sales or a purchase thereof before 
expiration of time for redemption and 
discharge of other liens will inure to 
benefit of all cotenants, who may elect 
within reasonable time to avail them- 
selves of redemption or purchase by 
making or offering to make their pro- 
portionate_ contribution with interest 
thereon.—Salter v. Odom, 199 So. 687, 
240 Ala. 462. 

Alaska. A tenant in common cannot 
take advantage of any defect in com- 
mon title by purchasing outstanding ti- 
tle or encumbrance and asserting it 
against his cotenants and purchase is, 
notwithstanding his designs to the con- 
trary, for benefit of all cotenants, and 
legal title acquired by him is held in 
trust for the others if they choose 
within reasonable time to claim bene- 
fit of the purchase by contributing or 
offering to contribute their proportion 
of purchase money.—Pilgrim y. Grant, 
9 Alaska 17. 

Where tenants in common in mining 
ore discovered that vein had its apex 
on adjacent claim and subsequently 
purchased such claim, such claim was 
an outstanding title and purchase in- 
ured to benefit of cotenant notwith- 
standing claim at time of purchase was 
not entitled to extralateral rights, since 
owners of such claim could as matter 
of law make their end lines parallel 
at any time and thereafter such claim 
would be entitled to extralateral rights. 
—Pilgrim v. Grant, 9 Alaska 17. 


'$.D. Where brothers and_ sisters, 
after mother’s death, looked to oldest 
brother to manage farm which. they 
held in common, but brother acquired 
a mortgage executed by the others and 
after leading them to believe that 
mortgage would be extended instituted 
foreclosure proceedings of which mort- 
gagors had no notice until after ex- 
piration of the year of redemption and 
purchased the interest of mortgagors 
for about one-third of its value, the 
sale was voidable at election of the 
mortgagors.—Binde v. Binde, 293 N.W. 
362, rehearing denied 293 N.W. 632. 


§ 90 

Ala. A redemption of property by 

one cotenant thereof from mortgage or 
tax sales or a purchase thereof before 
expiration of time for redemption and 
discharge of other liens will inure to 
benefit of all cotenants, who may elect 
within reasonable time to avail them- 
selves of redemption or purchase by 
making or offering to make their pro- 
portionate contribution with interest 
thereon.—Salter v. Odom, 199 So. 687. 
240 Ala. 462. 
_ A cotenant, paying off mortgage on 
joint or common property, though not 
debtor and hence not primarily and ab- 
solutely liable for mortgage debt, be- 
comes equitable assignee of mortgage 
or title so acquired and may keep alive 
and enforce lien so far as necessary 
for his own benefit—Salter v. Odom, 
199 So. 687, 240 Ala. 462. 

Where cotenant, who is not mortgage 
debtor, pays off mortgage on joint or 
common property, doctrine of contribu- 
tion among all parties interested in re- 
demption from mortgage foreclosure 
sale or acquisition of outstanding title 
in order to refund to redemptor excess 
of his payment over his proportionate 
share, and doctrine of equitable as- 
Signment in order to secure such con- 
tribution, are means by which equity 
works out justice and equality of bur- 


den.—Salt 


Ala. 462, 

Tex.Civ.App. 
rule that the purchase by one cotenant 
of an outstanding title in the common 
property inures ta benefit of his co- 
tenant, there is nothing in relation be- 
tween cotenants which forbids one co- 
tenant from acquiring the share of his 
cotenants at a foreclosure sale of com- 
mon property for joint debt of all co- 
tenants where it is shown that sale 
was not result of collusion or subject 
to control of purchaser and where 
property sells at a fair price.—Vaughan 
v. Kiesling, 150 S.W.2d 435, error 
dismissed, jubement correct. 

9 


Ga. The statute providing that ten- 
ant in common receiving more than his 
share of rents and profits is liable 
therefor as agent or bailee of cotenant, 
and making the claim for such indebt- 
edness superior to liens placed on his 
interest by tenant in possession re- 
ceiving profits, is applicable in favor 
of tenant in common who has expended 
money for protection of joint property 
by payment of taxes. Code 1933, § 85- 
1004.—Collier v. Bank of Tupelo, 10 S. 
BH.2d 62, 190 Ga. 598. 

The equitable lien of cotenant to 
enforce reimbursement for taxes ex- 
pended to protect property has an 
antecedent existence as against parties 
and their privies with notice, to extent 
that such lien is not regarded as lien 
created by equitable proceedings 
brought for its enforcement.—Collier v. 
Bank of Tupelo, 10 S.E.2d 62, 190 Ga. 
598. 

R.I. If one of several owners of 
realty in common or as joint owners, 
against whom a tax on realty is as- 
sessed, pays the full amount of the 
tax, in order to prevent the realty from 
being sold for payment of the tax, he 
has the right to be reimbursed by 
the other or others for the propor- 
tionate share or shares of such other 
or others.—Calcagni v. Cirino, 14 A.2d 
803 


The doctrine of “subrogation” as ap- 
plicable to the payment of taxes on 
realty is that if one of several owners 
in common of realty pays the whole 
of an assessed tax thereon in order 
to prevent the realty from being sold 
for payment of the tax, he has an 
equitable lien on the interest or in- 
terests of the other owner or owners 
in common for the proportionate share 
or shares of such owner or owners in 
ae tax.—Calecagni v. Cirino, 14 A.2d 

Where one of two co-owners of fu- 
ture estate in realty which was prac- 
tically non-productive of income paid 
taxes thereon during life of life tenant 
in order to prevent the realty from 
being sold for payment of the tax, he 
had an equitable lien on the interest 
of the other co-owner for half of the 
tax, and where she did not pay her 
half, the lien, on her death: intestate, 
followed her interest in the realty and 
attached to the undivided interests of 
her children therein as her heirs.— 
Calcagni v. Cirino, 14 A.2d 803. 

Wash. Tenants in common _ could 
not recover from cotenants money paid 
to satisfy taxes on realty, under stat- 
utes providing for allowance of. in- 
terest, but could recover under equita- 


ble lien theory by subrogation to 
rights of the county and state. Rem. 
Rev.Stat. §§ 11261, 11263.—Olson v. 


Chapman, 104 P.2d 344, 
110 


Ala, A redemption of property by 
one cotenant thereof from mortgage or 
tax sales or a purchase thereof be- 
fore expiration of time for redemption 
and discharge of other liens will inure 
to benefit of all cotenants, who may 
elect within reasonable time to avail 
themselves of redemption or purchase 
by making or offering to make their 
proportionate contribution with inter- 
est. thereon.—Salter v. Odom, 199 So. 
687, 240 Ala. 462, 

Where cotenants of property, sold on 
foreclosure of morgage, elected to avail 
themselves of redemption or purehase 
thereof by other cotenants within re- 
demption period, their offer in bill for 
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n sale for his own benefit to exclusion of 


Where cotenant, who 01 
gage debtor, pays off mortgage on joint 
or common property, doctrine of con- 
tribution among all parties interested 
in redemption from mortgage foreclo- 
sure sale or acquisition of outstanding 
title in order to refund to redemptor 
excess of his payment over his propor- 
tionate share, and doctrine of equitable 
assignment in order to secure such con- 
tribution, are means by which equity 
works out justice and equality of bur- 
den.—Salter v. Odom, 199 So. 687, 240 
Ala. 462. 

Tex.Civ.App. Equity exacts from co- 
tenants the exercise of reasonable dili- 
gence in making their election to par- 
ticipate in benefit of new acquisition by 
a cotenant and other cotenants cannot 
trifle with possession thus afforded co- 
tenant or make it the means of specu- 
lation for themselves by delaying until 
a rise in price of land or some other 
event, determines their course.— 
Vaughan vy. Kiesling, 150 S.W.2d 435, 
error dismissed, judgment correct. 

Where one cotenant purchases an 
outstanding or adverse claim on the 
common property, other cotenants must 
make their election to participate within 
a reasonable time and contribute or 
offer to contribute their ratio of con- 
sideration actually paid or they will 
be deemed to have repudiated trans- 
action and “abandoned” benefits there- 
of.—Vaughan y. Kiesling, 150 S.W.2d 
435, error dismissed, judgment correct. 


§ 111 

Ala. A redemption of property by 
one cotenant thereof from mortgage or 
tax sales or a purchase thereof before 
expiration of time for redemption and 
discharge of other liens will inure to 
benefit of all cotenants, who may elect 
within reasonable time to avail them- 
selves of redemption or purchase by 
making or offering to make their pro- 


portionate contribution with interest 
thereon.—Salter v. Odom, 199 So. 687. 
240 Ala. 462. 

Iowa. Generally, one who is under 


obligation to pay taxes on land, such 
as a cotenant, a lessee, a life tenant, 
a mortgagor, or mortgagee, cannot 
strengthen his title thereto by buying 
in the tax title when property is sold 
as a consequence of his omission to 
make such payment, and in such case 
sale will merely operate as a payment 
of taxes and title will be the same as 
it was before the sale except that lien 
for taxes is discharged, and effect of 
such principle cannot be evaded by 
person under obligation to pay the 
taxes by allowing the property to be 
sold to a third person and then_pur- 
chasing it from him.—Koch vy. Kiron 
State Bank of Kiron, 297 N.W. 450. 
Okl. Where holder of certificate of 
purchase of land conveyed half the 
minerals to third person, and subse- 
quently ad valorem taxes on the lands 
became delinquent and were sold to the 
county, which assigned the tax sale 
certificate to the third person, third 
person’s only remedy was to have him- 
self substituted as holder of_ certifi- 
eate of sale from the land _ office, and 
he was not precluded from doing so on 
ground that he was a eotenant with 


‘original holder. 64 Okl.St.Ann, § 185. 
—Relf v. Thompson, 107 P.2d, 536. 
Tex.Civ.App. Where owner of fee 


simple title to land conveyed one-half 
interest in mineral right and thereafter 
state obtained a tax judgment for tax- 
es assessed separately against the one- 
half interest conveyed for taxes ac- 
eruing after conveyance, owner of fee 
simple could purchase the one-half in- 
terest at tax sale for his own benefit, as 
against contention that as cotenant he 
could only purchase interest for bene- 
fit of those claiming the one-half in- 
terest in mineral rights under deed 
executed by him.—Brougham y. Thomp- 
son, 145 S.W.2d 1115. ! 

The Texas rule precluding one co- 
tenant from purchasing property at tax 


other cotenants is limited to tenants in 
common where they acquire property 
by same instrument or act of the par- 
ties or of the law, or there must be the 
relation of mutual trust and confidence. 
Retainer v. Thompson, 145 S.W.2d 


§ 114 

Ala. Where properties of ancestor 
were by common consent of tenants in 
common and in good faith turned over 
to one tenant for purpose of his carry- 
ing out written will of the ancestor, the 
tenant in possession was not liable for 
the deterioration of buildings and 
fences or for reasonable rentals of 
lands, but only for such rentals ag he 
was able to or did collect in due course 
of farming operations in the exercise 
of due diligence, under the evidence.— 
Childs v. Julian, 2 So.2d 453. 

Fla. Although undivided interest of 
a joint owner in hotel property was 
enhanced by materials furnished and 
labor performed, and in proceeding to 
enforce lien for labor and materials, 
the cost thereof was charged only 
against interest of other joint owner, 
for whom the labor was performed and 
material was furnished, a court of equi- 
ty in a proper proceeding and upon 
sufficient proof would have power to 
enter such decree as would do substan- 
tial justice between the joint owners. 
—Browne v. Ma RS So. 462. 


D.C.Wash. Under Washington law, 
tenant in common cannot assert or 
claim a lien on realty for taxes paid 
as against other tenants in common.— 
U. 8. v. Ferry County, 39 F.Supp. 1007. 

Ala. Where properties of ancestor 
were by common consent of tenants in 
common and in good faith turned over 
to one tenant for purpose of his carry- 
ing out written will of the ancestor, 
the tenant in possession was not liable 
for interest or penalties accruing on 
taxes unless he had moneys of the com- 
mon estate in his possession out of 
which he could have paid the taxes be- 
fore penalties accrued.—Childs y. Jul- 
ian, 2 So.2d 453. 

Ga. A tenant in common who has 
expended money for protection of joint 
property by. payment of taxes is enti- 
tled to a lien against the interest of 
cotenant for his share of the taxes paid. 
Code 1933, § 85-1004.—Bank of Tupelo 
v. Collier, 14 8.H.2d 59,191 Ga. 852. 

A tenant in common who to protect 
his interest pays taxes and street im- 
provement assessments on common 
property, is in equity entitled to a lien 
against interest of cotenant for his 
share of such taxes and assessments, 
which lien has the same priority as 
taxes and assessments paid, and liens 
of taxes and street improvement as- 
sessments being superior to.a security 
deed, lien of tenant in common for re- 
imbursement from cotenant is also su- 
perior to a security deed given by co- 
tenant. Code 1938, §§ 85-1004, 92-5707. 
—Bank of Tupelo y, Collier, 14 S.E.2d 
59, 191 Ga. 852. 

§ 128 

Colo. Tenants in common are not en- 
titled to compensation from each other 
for services rendered in care and man- 
agement of common property, in ab- 
sence of a special agreement or mutual 
understanding to that effect.—Keithline 
v. Keithline, 105 P.2d 1086. 

Minn. A cotenant was not entitled 
to compensation for services rendered 
by him in managing, operating, and 
taking care of the common property, 
in the absence of any agreement where- 
by he was to be paid compensation.— 
Larkin v. McCabe. 299 N.W. 649. 

Wash. Generally, in absence of 
agreement, one tenant in common can- 
not charge his cotenant for services in 
the care and management of common 
property.—Von Herberg v. Von Her- 
berg, 106 P.2d 737. 

§ 136 

Iv. Where wife who owned one-third 
interest in mortgaged realty, remainder 
of which was owned by her husband, 
merely released dower on execution of 
junior mortgage and was not person- 
ally liable for junior mortgage debt, 


and husband died, leaving his two- 
thirds interest to wife, assignee of — 


decree of foreclosure of junior mort- 


gage, who redeemed from foreclosure 
of senior mortgage, was not entitled to 
a lien on wife’s one-third interest for 
contribution for redemption, even © 
though assignee redeemed from fore- — Fs 
closure of senior mortgage en masse. 
Smith-Hurd Stats. ec. 77, §§ 18, 20, 26. aap 
—Harper v. Sallee, 34 N.H.2d 860, 376 
Ill. 540, affirming 26 N.W.2d 987, 305 
Ill.App. 85, transferred 23 N.E.2d 27, — 
372 Til. 199. Noah 
See McAvoy v. Caesar [1941] 3 Dom. 
L.R. 670. hs 
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139 Y 
Alaska. A demand in a ciyil case by 
cotenant against tenants in common © 
need not be direct but may be implied, — 
and commencement of an action is in 
itself a “demand”, and where evidence | 
and pleadings show that nd 
would be of no avail, a demand need 
not be made.—Pilgrim ‘vy. Grant, 9 
Alaska 17. ; ost 


§ 140 ee | 

Tex.Civ.App. Plaintiffs seeking to re- 
cover interest in land out of 31-acre 
tract remaining in possession of coten 
ants who had executed certain deeds 
were not barred from recovering on 
ground that one cotenant testified and — 
jury found that when cotenant and her) 
husband conveyed specific tracts she in- 
tended to reserve all the remaining 31 — 
acres as the balance of her inherited _ 
interest in larger tract, where PNG 
grounds were alleged or any prayer — 
made for cancellation of deeds, since the | 
grantor by such secret intentiong may 
not contradict the plain effect of a deed. _ 
—lLarrison v. Walker, 149 S.W.2d 172. — 
Error refused. i 


§ 141 1a 
App.D.C. Where defendant, who en 
tered into possession of property ai 
sole owner and sole heir of her de 
ceased father’s brother who died in 
testate, occupied property continuously 
for more than 20 years and during her 
occupancy paid all taxes and assess- 
ments levied against property, mort- 
gaged it, and used proceeds in remodel- 
ing and improving it, and plaintiff 
never asserted any claim to property 
or to any interest therein until he filed — 
suit in 1939 to establish his right ag), 
a tenant in common to a half interest 
in property, plaintiff's claim was — 
barred by “laches” and by defendant’s 
continuous adverse possession for more 
than 15 years under claim of title and | 
without knowledge or reason to know 
of plaintiff's claim. D.C.Code 1929, T. | 
24, § 341—Jackson vy. Young, 120 F. | 
2d 732. ve 
Tex.Civ.App. Where cotenant, by us- | 
ing reasonable diligence, could have 
learned in 1922 that judgment fore- 
closing vendor’s lien on common prop- ~ 
erty was entered in 1911, and that co- — 
tenants purchased property at execu- 
tion sale in 1912, and cotenant waited 
until 1940 before bringing suit against — 
eotenants to recover an interest in 
preety after learning that oil had ~ 
yeen discovered near property, and co- — 
tenant made no offer of contribution to 
cotenants until learning of oil, coten- 
ant was barred by “laches” from re- 
covering any interest in land from co- 


tenants.—Vaughan y. Kiesling, 150 S. 
W.2da 435, error: dismissed, judgment 
correct. 

§ 142 


Alaska. Under statute a suit may be 
maintained against one or more ten- 
ants in common severally liable on 
same obligation. Comp.Laws 1933, § 
3387.—Pilgrim v. Grant, 9 Alaska 17. 

A tenant in common of mining rights 
was not precluded from maintaining 
action against cotenants because one 
cotenant was not served and did not 
voluntarily appear where matters in 
issue could be completely determined 
as far as interests of defendants who 
were before court were concerned. 
Comp.Laws 1933, § 3387.—Pilgrim vY. 
Grant, 9 Alaska 17. 

144 


Alaska, A tenant in common of min- 
ing rights was not required to allege 
or prove either an ouster or exclu- 


§ 144 
sion in order to maintain right un- 
‘der statute to have an accounting for 
profits made by cotenants. Comp. 
Laws 19338, §§ 2866, 3387.—Pilgrim Vv. 
‘ Grant, 9 Alaska 17. e 

~ — -Wt. ~+%In suit between tenants in com- 
mon for general accounting and allow- 
ance of sums paid out by plaintiff for 
planting and harvesting of crops as 
set-off against any sums recovered by 
defendant in his pending action of 
trover against plaintiff for conversion 
of hay, bill was not demurrable on 
ground that plaintiff had complete and 
adequate remedy at law by defense 
to trover action, as bill prayed for 
accounting as to matters not connected 
with alleged conversion and evidence 
as to such matters would be inadmis- 
* sible in trover action. P.L. 1580.— 
- Wright v. Rapper ter Li A.2d 328. 


§1 

4 Ala. Where properties of ancestor 

were by common consent and in good 
f faith turned over to one tenant in com- 
mon for purpose of his carrying out 
written will of the ancestor, evidence 
did not establish failure on the part of 
such tenant in common to make neces- 
iL sary repair, and therefore he could not 
be charged with waste.—Childs v. Jul- 
. ian, 2 So.2d 453. ’ 
- Alaska. In action by tenant in com- 
mon against cotenants for an account- 
i ing of ore which was mined from 
claim whose vein had its. apex on ad- 
- jacent claim which cotenants 1 
‘chased, evidence showed that adja- 
cent claim did not have parallel end 
lines so as to entitle it to extralateral 
rights.—Pilgrim y. Grant, 9 Alaska 17. 
Evidence sustained finding 


realty and her husband, without the 
knowledge of other cotenants, procured 
from purchaser of realty a note and 
mortgage payable to herself alone in 
substitution for original note and mort- 
- gage payable to all the cotenants, and 
hence one of cotenants was entitled 
to judgment against cotenant to whom 
substitute note was made payable and 
her husband for one-fourth of the 
‘amount collected on the substituted 
note and mortgage together with inter- 
est thereon.—Johnson v. Rowe, 33 N.E. 
2d 351. 
Ky. Evidence established that 
amount received by owner of an undi- 
vided one-half interest in mineral lease 
from lessee under contract for hauling 
minerals was in excess of reasonable 
hauling charge and that part of amount 
was given as “extra’’ royalties to in- 
duce owner to execute renewal leases 
for a named royalty, which owners of 
other undivided one-half interest were 
led to believe was the actual royalty, 
and hence owners of other undivided 
one-half interest were entitled to share 
in sums collected under hauling con- 
tract in excess of reasonable hauling 
charges.—Hollowell vy. Hobby, 143 S.W. 
2d 1078, 284 Ky 142. 

Wash. In action by tenants in com- 
mon against cotenants to recover mon- 
ey paid to satisfy taxes on the land, 
defendants had burden of proving pay- 
ment to the person who advanced tax 
money or the representatives of his es- 
tate.—Olson v. Chapman, 104 P.2d 344. 

In action by tenants in common 
against cotenants to recover money 
paid to satisfy taxes on the land, evyi- 
dence held not to establish that de- 
fendants had already, as alleged, re- 
paid such advancements.—Olson  v. 
Chapman, 104 P.2d 344. 

§ 148 


Vt. In equity suit between tenants 
in common for general accounting and 
allowance of sums paid out by plaintiff 
for planting and harvesting of crops 
by way of recoupment or set-off 
against any sums recovered by defend- 
ant in his pending action of trover 
against plaintiff for conversion of hay, 
all sums for which defendant can prop- 
erly be held to account to plaintiff as 
well as sums defendant is entitled to 
receive from plaintiff because of alleged 
conversion, may be determined and al- 
lowed. P.L. 1580.—Wright v. Carpen- 
ter, 17 A.2d 328. 

§ 184 
Cal.App. Although one who enters 


7 epee ~~ =/ > .e- ° uP 
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§ 209 : 

Alaska. A tenant in common of min- 
ing claim had right to mine the claim 
and upon doing so to account to co- 
tenant for profits made, and the right 
to share in profits made as result of 
mining operations earried on by co- 
tenant on the claim, which right tenant 
could assign as distinguished from 
lease. Comp.Laws 1933, § 2866.—Pil- 
grim vy. Grant, 9 Alaska 17. 

Wash. One cotenant cannot do any- 
thing with respect to common proper- 
ty binding upon his cotenants unless 
they have authorized or ratified his 
acts, and no implication arises out of 
his act merely from the relationship 
of cotenancy.—Tungsten Products v. 
Kimmel, 105 P.2d 822. 

Where tenants in common of mining 
leases contracted for sale of their in- 
terest to purchaser who agreed to make 
certain payments and to do certain 
work monthly in the development and 
improvement of the property, that ven- 
dors were tenants in common did not 
in itself confer upon one cotenant the 
power of an agent for the others so as 
to bind cotenants by an agreement au- 
thorizing suspension of work on prop- 
erty for period of 90 days.—Tungsten 
Products v. Kimmel, 105 P.2d 822. 

Where tenants in common of mining 
leases sold their interest to purchaser 
who agreed to make certain payments 
and to do certain work monthly in the 
development of property, and one of the 
cotenants agreed to suspension of work 
on property for a period of 90 days, 
cotenants could not be bound by the 
act of the tenant making agreement 
on ground of “apparent authority”, 
where there was nothing to establish 
relationship of principal and agent be- 
tween cotenant and tenant making 
agreement.—Tungsten Products v. Kim- 
mel, 105 P.2d 822, 


Wash. A crop grown on land of ten- 
ants in common is ‘‘common property”, 
and tenant in common cannot dispose 
of cotenant’s interest therein without 
previous authorization or subsequent 
ratification by the cotenant.—Reinhart 
v. Centennial Flouring Mills Co., Grain 
Department, 108 P.2d 377. 


§ 212 

C.C.A.Ky. Under Kentucky rule, 
tenants in common of land are seized 
by the moiety and by the whole, and 
each has right of entry and use of all 
the land and neither can exclude the 
other since such conduct would be in- 
consistent with their joint rights, and 
such tenant, being unable to convey 
title to anything less than his whole 
interest as against his cotenants of the 
common land, cannot grant an ease- 
ment which confers any right that may 
be enforced against the other owners. 
Prine woah v. Saulsberry, 121 F.2d 


_ Under Kentucky rule that a tenant 
in common cannot grant an easement 
which confers any right that may be 
enforced against other owners, such 


conveyance is not void but is effective. 


against grantor, and a court of equity 
may compel grantor to take steps such 
as having the common property parti- 
tioned to make his conveyance effectual. 
Fi haan ae cs v. Saulsberry, 121 F.2d 


Where two joint owners of front 
tract in Kentucky acquired jointly a 
one-sixth interest in adjacent tract, 
and by separate deeds conveyed their 
one-twelfth interests in adjacent tract 
with right of way over front tract, and 
a party obtained title to front tract 
by deeds which did not refer to right 
of way easements although deed de- 
scribing them had been recorded, ease- 
ments of right of way became valid 
and enforceable against whole estate, 
since easements when conveyed were 


tenant without contemp« 


% ile 
because entere! 


raneous _ 
sent of other cotenant. Con 
233.—Saulsberry v. Saulsberry, 121 
2d 318. : 
§ 213 : 5 


App.D.C. Where property was held 
by mother and three children as_ten- 
ants in common, a lease executed by 
mother alone was invalid: as to the 
children and could not be specifically 
enforced as to them in suit against the 


mother alone.—Thalis v. Wurdeman, 
121 F.2d 70. 
§ 214 
Ill. An oil and gas lease was not 


void as in violation of joint rights 
statute where at time lease was ac- 
quired by lessee’s assignee, the lessor 
was not, so far as the record upon 
which assignee could rely showed, a 
tenant in common with anyone. 
Smith-Hurd Stats. e. 76, § 1 et se 
Warford v. McQueen, 31 N.B.2d 
375 TM 3 722 
§ 216 


Cal.App. Where three of four ten- 
ants in common neither joined with 
nor authorized fourth tenant in common 
to issue a declaration of forfeiture of 
oil lease, a notice by the fourth tenant 
in common declaring a forfeiture was 
not sufficient at common law, and that 
rule has not been changed by statute. 
—Axis Petroleum Co. y. Taylor, 108 P. 
2d 978. 

The act of two tenants in common, 
in joining third tenant in common in 
framing her answer and. cross-com- 
plaint seeking declaration of forfeiture 
of oil lease, was a “ratification” by 
those two tenants in common of a 
declaration of forfeiture of the lease 
by the one tenant in common, but 
was not a “ratification” by fourth ten- 
ant in common, which neither author- 
ized declaration of forfeiture nor joined 
in the framing of the answer and 
cross-complaint.—Axis Petroleum Co. 
v. Taylor, 108 P.2d 978. 

_Il.App. A tenant in common own- 
ing only one-ninth interest in prem- 
ises could not forfeit 99-year lease for 
cotenants.—Clark-Devon Bldg. Corpo- 
ration y. Hinrichs, 31 N.H.2d 394, 308 
Dl.App. 69. 

218 


§ : 

Mo.App. If one cotenant and land- 
lord enter into a new agreement at 
variance with original lease, the other 
cotenant may treat original lease as 
surrendered or he may insist on speci- 
fic performance of the original lease 
as written.—Morriss v. Finkelstein, 145 
S.W.2d 439. 


Tex.Civ.App. Plaintiffs by ratifying 
mineral leases previously executed by 
cotenants and by leasing their undi- 
vided interest to owner of leases on 
the same terms and conditions as con- 
tained in original leases merely com- 
pleted the sale and severance of the 
leasehold, thus eliminating it and the 
leaseholder from involvement in parti- 
tion, and the title and equities of all 
the parties with respect to the surface 
and unsevered minerals was not affect- 
ed.—Larrison yv. Walker, 149 S.W.2da 
172, error refused. 


q 
599, 


§ 223 

Cal.App. Where property is held un- 
der a tenancy in common, a mortgage 
or incumbrance thereof by a cotenant 
only affects the interest in the property 
of the cotenant who was a party to the 
mortgage.—Haster v. Blair, 107 P.2d 
933, 41 Cal.App.2d 896. 

Ky. One obtaining mortgage, pur- 
porting to incumber all of realty in 
which mortgagor owned only half in- 
terest, and deed of property from one 
to whom all owners conveyed it on his 
promise to repair dwelling house there- 
on, pay back taxes and reconvey prop- 
erty when reimbursed, with knowledge 
of all facts, including such grantee’s 
failure to pay any part of considera- 
tion for deed to him, except taxes, 
amount of which was repaid to him 
by mortgagee, acquired only a mort- 
gage for such amount, with right to 
subject mortgagor’s half interest to 
extinguishment of mortgage debt and 
enforce lien on entire property for 
amount of taxes paid by him.—Craft 


At commo \ 
common or 
in 


was adopted by Kentucky, a convey- 
ance by one joint tenant in common of 
a part of his interest in entire tract 
held in common passes title of grantor 
in such part, not only as against him- 
self and those claiming under him, but 
as to all other persons, except cotenants 
injured by it, and as to them also, 
except so far as they would be injured. 


- Const.Ky. § 233.—Saulsberry vy. Sauls- 


berry, 121 F.2d 318: 
§ 230 
Ga. Where deed purported to convey 
property owned by grantors as tenants 
in common, and granting clause pur- 
ported to convey property unqualifiedly 
but habendum clause reserved a life es- 


tate to grantor, the deed insofar as it: 


related to one of grantors conveyed her 
one-half interest in the land so that at 
her death no part thereof or interest in 
any proceeds of sale would under the 
laws of inheritance descend to her sis- 
ters as heirs at law.—O'’Hara vy. Jacobs, 
11 S.H.2d 199. 

Where deed purported to convey 
lands owned by grantors as tenants in 
common, if deed was void as to one of 
grantors by reason of her mental in- 
capacity, or mental weakness coupled 
with fraud, the half-interest of such 
grantor would be unaffected by the 
deed and on her death intestate, that 
interest could descend to her three 
sisters by laws of inheritance.—O’Hara 
v. Jacobs, 11 §.H.2d 199. 

Ky. Where owners of undivided five- 
sixths interest in land transferred their 
mineral rights, that action did not 
affect adversely owner of remaining 
one-sixth interest, and he could not be 
required to sever his mineral estate 
from the surface against his will.— 
gla g Sturgill, 151 S.W.2d 423, 287 


La. Mineral servitudes are “property 
rights” and are indivisible, but an un- 
divided interest therein may be sold 
and disposed of the same as any other 
property right in an indivisible object 
may be disposed of, and the property 
right will continue to be_ indivisible, 
the vendee or transferee becoming a 
joint owner in the place of his vendor.— 
Ohio Oil Co. v. Cox, 198 So. 902, 196 
La. 193. 

Mass. A tenant in common of real 

estate has the right to alienate his in- 
terest and the exercise of his right to 
secure partition of the land cannot be 
unduly restricted by making it condi- 
tional upon the assent of the other co- 
tenant.—Mills v. Blakelin, 30 N.H.2d 
873, 307 Mass. 542, 
_ Ohio. A deed by a cotenant convey- 
ing ‘all the estate, title and interest 
[= elther in | lawior cin yequity?? 
included and transferred the cotenant’s 
unreserved equitable right to contribu- 
tion for necessary improvements made 
by him on the realty during his co- 
tenancy.—Russell v. Russell, 28 N.E.2d 
551, 137 OhioSt. 153, reversing 25 
N.E.2d 299, 63 Ohio App. 33. 

Tex.Civ.App. The deeds of a tenant 
in common to specific parcels of land 
are not absolutely void but are always 
good as against the grantor, and such 
deeds do not convey or destroy any 
of the title of the nonjoining cotenants 
to their undivided interests in the lands 
described, and they may avoid those 
deeds if, and to the extent only, they 
are injured by them.—Larrison v. 
Walker, 149 S.W.2d 172, error refused. 

§ 245 

Tex.Civ.App. Under evidence, the 
mere fact that plaintiffs seeking to re- 
eover their interest in land out of tract 
remaining in possession of their coten- 
ants purchased a 10-acre mineral inter- 
est from cotenants’ grantees did not 
have the legal effect of divesting plain- 
tiffs of all their interest previously held 


wane 


f investi g title there- 
if coten assignees of | 
mineral in s.—Larrison v. Walker, _ 


nd ‘hele! 


149 S.W.2d 172, error refused. 
Wash. A tenant in common cannot, 
by disposing of common property, “es- 
top’ cotenant from claiming rights in 
the common property, but cotenant, by 
his own acts and conduct, can “estop” 
himself from insisting upon his rights, 
particularly where cotenant has by his 
acts and conduct assisted tenant in 
common in perpetrating fraud on third 
party.—Reinhart v. Centennial Flouring 
ts Co., Grain Department, 108 P.2d 
A cotenant, who knew of writ of gar- 
nishment sued out by judgment credi- 
tors of tenant in common and of ne- 
gotiations for settlement between judg- 
ment creditor and tenant in common, 
and who acquiesced and assisted in 
fostering judgment creditors’ belief that 
ereditors would get all of wheat crop 
in consideration of release of judg- 
ments, and who did not give notice of 
claim of ownership of oné-half of wheat- 
to warehouseman for more than three 
hours after tenant in common obtained 
releases, so as to give tenant in com- 
mon time to get them to county seat 
and file releases before creditors could 
repudiate releases, was “estopped” from 
asserting ownership of one-half of 
wheat as against creditors.—Reinhart v. 


Centennial Flouring Mills Co., Grain 
Department, 108 P.2d 377. 

8 
La.App. Evidence established that 


contract for repair of house was made 
between owner of a one-eighth interest 
in the house and contractor, and that 
there was no contractual relationship 
between the other co-owners and the 
eontractor and no ratification of the 
contract by the other co-owners.— 
Pierce v. Robertson, 200 So. 669. 
N.J.Cir.Ct. A corporation having pa- 
per title to undivided interest in realty 
had sufficient interest to maintain 
ejectment.—Title Clearing Corporation 
yv. Klein, 20 A.2d 661, 19 N.J.Mise. 401. 
Tex. On question whether tenant in 
common at time he made a mineral 
lease to oil company could have fully 
satisfied his interest out of a particular 
tract and on question whether recoy- 
ery by plaintiffs of their undivided 
interest in larger tract in action for 
partition would injuriously affect or 
impair the equitable interests of de- 
fendants in that tract, the burden of 
proof was on defendants.—Simpson- 
Fell Oil Co. v. Stanolind Oil & Gas 
Co., 146 S.W.2d 723, reversing 125 
S.W.2d 263, affirming Stanolind Oil & 


Gas Co. v. Simpson-Fell Oil Co., 85 
S.W.2d 325. 
Tex. Whether there was such a 


course of dealing on part of tenant in 
common ‘who acquired interest in real- 
ty after execution and assignments of 
mineral lease and those holding under 
him with reference to a_ particular 
tract that there was a ratification of 
lessee’s action in assigning lease, pre- 
sented a fact question,—Simpson-Fell 
Oil Co. v. Stanolind Oil & Gas Co., 
146 S.W.2d 723, reversing 125 S.W.2d 
263, affirming Stanolind Oil & Gas Co. 
y. Simpson-Fell Oil Co., 85 S.W.2d 
325. 

Tex.Civ.App. A tenant in common 
may maintain an action to recover the 
whole of the land from one having no 
title Turnbow v. Richardson, 149 S. 
W.2d 616, error dismissed, judgment 


correct. 
§ 249 


La.App. Contractor who _ repaired 
house pursuant to contract with one of 
the co-owners had no right to seize and 
advertise for sale the interest of the 
other co-owners to satisfy judgment 
against the co-owner with whom he 
contracted, and the other co-owners 
eould recover attorney’s fees paid to 
secure release of the property from the 
illegal seizure.—Pierce vy. Robertson, 
200 So. 669 : 

§ 250 


N.Y.App.Div. All cotenants of tract 
of real estate were “necessary parties” 
to nuisance action instituted by one 
cotenant._Java Lake Colony v. Insti- 


ifs 


TENDER > aa 

' ‘ g1 why 
8.C. Except where it is desired 
discharge the potency of a lien, the s 
purpose, object and effect of maki 
“tender’’ is to restore the status — 
as it had existed._Rice v. Palm 
State Life Ins. Co., 13 S.H.2d 493, 
S.C. 410. rte 


§ 4 pe 

Cal. The statutes providing that 
in writing to pay sum of money i 
accepted, is equivalent to actual | 
duction and tender of money, and t 
person to whom tender is made mt 
specify any objection he has to tende: 
or objection is waived, are not affecte 
by statutes requiring offer to be mat 
in. good faith and that offeror must 
willing and able to perform according 
to offer. Code Civ.Proc. §§ 2074, 2076; 
Civ.Code, §§ 1493, 1495.—Backus v. 
sions, 110 P.2d 51, prior opinion 
P.2d 719. ’ 


§ 5 Ness 
Cal.App. A tender is not neces: ; 
when the conduct of the defendant ‘ 
such as to indicate that it woul e 
unavailing.—Vaughan v. Roberts, 
P.2d 884. x 
La. A formal tender is not requir Po 
where it would be of no avail, si 
the law does not require anyone to 
a vain and useless thing. Code Prac 
art. 404 et seq.—Louisiana Highwa 
Co an y. Bullis, 200 So, 805, 197 
a. hse 


~ 


. 


used that such tender would be a mere 
nugatory act and be met with promp! 
refusal to receive amount if tendered. 
—Leesburg State Bank & Trust Co 
v. Merchants Bank of Kansas City, 
S.W.2d 94. ed hess 
A tender is unnecessary when 
person to whom it should be made 
disclosed he would refuse it if made. 
—Leesburg State Bank & Trust Co. 
Merchants Bank of Kansas City, 1: 
S.W.2d 94. F 
N.C. Mistake in tendering amoun 
less than sum due creditor is tenderer 
misfortune, and parties’ position re 
mains the same as if no tender had been ~ 
made.—Duke v. Pugh, 11 S.E.2d 86 
218 N.C. 580. ae 
Tex.Civ.App. Where tender of $1,500 
was made in lieu of $2,500 installment 
due under contract for sale of right to 


dj 


manufacture certain patented oil field Ay 
ui 


* 
equipment, and subsequently $2,500 — 
was tendered on condition that seller — 
sign a receipt reciting that portion of 
payment was made under protest and 
that payment would not prejudice buy- 
er’s right to recover it back, and after — 
action was brought by seller a tender 
of $2,500 was made without including 
court costs or attorney’s fees, the ten 
ders were insufficient, and trial court 
properly regarded such failure as hay- 
ing effect of accelerating maturity of — 
deferred payments, and did not err inte 
rendering judgment against buyer for 
attorney’s fees—Kinzbach Tool Co. v. 
Corbett-Wallace Corporation, 145 S.W. 
2d 235, error granted. d Yi dnd 

A tender must include everything to — 
which the creditor is entitled and a 
tender for anything less is ineffectual. 4 
—Kinzbach Tool Co. v. Corbett-Wallace 
Corporation, 145 S.W.2d 2385, error 
granted. 


827 
N.C. To constitute a valid “tender,” 
offer must include full amount which 
creditor is entitled to receive, including 
interest to date of tender—Duke vy. 
Pugh, 11 S.H.2d AGS 218 IN Caos 0e 


x.Civ.App. Where tender of $1,500 
ae made inited of $2,500 installment 
due under contract for sale of right 
to manufacture certain patented oil field 
equipment, and subsequently $2,500 was 
tendered on condition that seller sign 
a receipt reciting that portion of pay- 
ment was made under protest and that 
payment would not prejudice buyer’s 


§ 8 | 
right to recover it back, and after ac- 
tion was brought by seller a tender of 
$2,500 was made without including 
court costs or attorney’s fees, the ten- 
ders were insufficient, and trial court 
properly regarded such .failure as hay- 
ing effect of accelerating maturity of 
deferred payments, and did not err in 
rendering judgment against buyer for 
attorney’s fees.—Kinzbach Tool Co. v. 
Corbett-Wallace Corporation, 145 S.W, 
2d 285, error granted. ; 

A tender is nugatory after action 
brought though large enough to pay 


to pay costs.—Kinzbach Tool CGolpeve 
Corbett-Wallace Corporation, 145 S.W. 
2d 235, error erante 


-- Pex.Civ.App. To constitute valid and 
legal “tender” of money, tenderer must 
elinquish possession thereof for suffi- 
cient time and under such, circum- 
stances as to enable person to whom 
it is tendered to acquire possession 
hereof. without special effort, on his 
part.—Universal Credit Co. v. Cole, 146 
S.W:2d 222. 


; 41 

- Tex.Civ.App. a yatid and legal “ten- 
er” of money or chattel consists of 
etual production of funds and offer 
o pay debt or delivery of chattel.— 
niversal Credit Co. v. Cole, 146 S. 
2d 222. 


§ 45 
re A tender, to be effectual, must 
be absolute and without condition, 
however, it may be good though accom- 
anied with a condition upon which 
- the vendee has a right to insist—Lowe 
vy. Harmon, 115 P.2a 297. 
ex.Civ.App. Where tender of $1,500 
was made in lieu of $2,500 installment 
due under contract for sale of right 
to manufacture certain patented oil 
field equipment, and subsequently $2,- 
500 was tendered on condition that 
seller sign a receipt reciting that por- 
tion of payment was made under pro- 
test and that payment would not prej- 
udice buyer’s right to recover it back, 
and after action was brought by seller 
a tender of $2,500 was made without 
including court costs or attorney’s fees, 
the tenders were insufficient, and trial 
court properly regarded such failure 
as having effect of accelerating maturi- 
ty of deferred payments, and did not 
err in rendering judgment against buy- 
er for attorney’s fees.—Kinzbach Tool 
Co. y. Corbett-Wallace Corporation, 145 
_ S.W.2d 235, error granted. 
a Generally, a tender must be without 
conditions to which the creditor can 
have a valid objection or which will 
be prejudicial to his rights.—Kinzbach 
Tool Co. vy. Corbett-Wallace Corpora- 
tion, 145 S.W.2d 235, error granted. 


oe § 48 
Ss Cail.App. Where husband was. ex- 
cused from making payments on time 
under property settlement agreement, 
and husband tendered full amount due, 
the tender was not rendered ineffective 
because it was conditioned upon wife’s 


a » giving a receipt in full—Walsh_ yv. 
Walsh, 108 P.2d 765. 
If a debtor tenders a_ sufficient 


amount of money, he is entitled to a 
receipt in full and may as a condition 
of his tender demand such a receipt.— 
Walsh vy. Walsh, 108 P.2d 765. 

Where wife brought action for breach 
of property settlement agreement, but 
husband who was excused from making 
payments on time made tender of full 
amount due and thereafter on due 
date of each weekly payment deposited 
amount of payment in bank to credit 
of plaintiff and her attorney subject 

only to demand for receipt in full and 
dismissal of the action, the tender was 
good and_sufficient—Walsh vy. Walsh, 
108 P.2d 765. 
§ 61 


Tex.Civ.App. A ‘tender’ must be 
continued and, in order to preyail in 
suit wherein tender of money is al- 
leged, money must be brought into 
court and made available to person 
claiming it.—Universal Credit Co. y. 
Cole, 146 S.W.2d 222. 


§ 66 
Ala. A payee who retains a tender 


debt, unless it includes a sum sufficient. 


Pwd 
ba 


TENDER 


of payment without expressing any 
dissent or condition will be considered — 


after a reasonable time to have accepted 
the amount as tendered, and when 
that status once occurs it cannot be 
altered except by mutual consent.— 
Equitable Life Assur. Soe. of U. S. v. 
Brandt, 198 So. 595. b 

Ariz. The legal effect of a valid 
“tender” is to relieve the debtor from 
any interest or penalties due for fail- 
ure to pay the debt when due and for 
any costs afterwards accrued, and the 
tender in order to stop the running of 
costs, interest, and penalties must be 
unconditional, but may be accompanied 
with a declaration that it is without 
prejudice either to the contention by 
debtor that no more is due, or to a 
claim by the creditor that an accept- 
ance does not amount to an admission 
that the tender covers the entire debt. 
—Peterson y. Central Arizona Light & 
Power Co., 107 P.2d 205, 

§ 68 

Ala. Acceptance of a tender as pay- 
ment must be inferred from payee’s 
eonduct as made manifest to the payor, 
and if the tender is to be held for in- 
vestigation, or pending the doing of 
something else, the payee should notify 
the payor at once.—Hquitable Life 
te Soe. of U. S.\ v. Brandt, 198 So. 
595. 
A payee who retains a tender of 
payment without expressing any dis- 
sent or condition will be considered 
after a reasonable time to have accepted 
the amount as tendered, and when 
that status once occurs it cannot be al- 
tered except by mutual consent.—Equi- 
table. Life Assur. Soc. of U. S. v. 
Brandt, 198 So. 595. 


§ 72 

Mont. ‘Tender’ is a mixed question, 
and the facts alleged to constitute a 
“tender” should be given in order that 
court may see as a matter of law 
whether tender was good, to judge 
of which it is necessary to state how 
and to whom tender was made, as well 
as the amount tendered.—Thompson vy. 
Lincoln Nat. Life Ins. Co., 105 P.2d 
683. 


§ 87 : 

Pa.Com.Pl. The right to pay money 
into court is not an absolute right but 
one that arises either through a priv- 
ilege given by an act of assembly or 
through facts that appeal to the equi- 
table discretion of the court.—Nieman 
vy. Bethlehem Nat. Bank, 28 North. 19. 

Pa.Com.Pl. Before an order to stay 
an execution shall be applied for, rea- 
sonable notice of the time and place of 
such intended application must be giv- 
en the plaintiff or his attorney, togeth- 
er with a copy of the petition as re- 
quired by Court Rule No. 140 which is 
construed as a mandatory rule. Court 
Rule No. 157 also is mandatory with 
reference to notice being given to the 
plaintiff of a request to ._pay money 


into court.—Nieman vy. Bethlehem 
Nat. Bank, 28 North. 19. 

Tex.Civ.App. A ‘tender’ must be 
continued and, in order to prevail in 
suit wherein tender of money is al- 
leged, money must be brought into 


court and 
claiming it.—Universal 
Cole, 146 S.W.2d 222. 


made available to person 
Credit Co. ov. 


§ 106 
Ala. Whether payee acted with due 
diligence and in a reasonable time to 
notify payor that a tender of payment 
is being held conditionally is a ques- 
tion of fact for the jury to be inferred 
from the circumstances, unless only 
one inference may be drawn therefrom. 
—Equitable Life Assur. Soc. of U. S. 

v. Brandt, 198 So 595. 


TERRITORIES 


§ 13 

Alaska. Congress had power to reg- 
ulate use of public highways in Alaska, 
and that power included the right to 
change a public road into a toll road. 
Comp.Laws 1933, §§ 191, 464, 48 U.S. 
C.A. §§ 416, 24; 48 U.S.C.A. § 418; 
43 U.S.C.A. § 932.—Gordon y. Nash, 9 
Alaska 701. 


§ 18 
U.8.Puerto Rico. In considering the 


: A a 

gene ngressio1 

i tion cifically ap-— 
plicable to territories and possessions, 
repeals by implication are not to be © 
favored and will not be adjudged unless 
legislative intention to repeal is clear. 
—West India Oil Co. v. Domenech, 61 


S.Ct. 90, reversing West India Oil Co. 


v. Sancho, 108 F.2d 144, certiorari 
granted West India Oil Co., Puerto 
Rico v. Sancho, 60 S.Ct. 888, 309 U.S. 
652, 84 L.Ed. 1002. 

Alaska. Under act of Congress pro- 
viding for -Territorial Legislature for 
Alaska, but providing that authority 
granted to Legislature to modify and 
repeal laws in force in Alaska should 
not extend to act regarding roads, 
Congress did not relinquish to the 
Territorial Legislature power with ref- 
erence tg establishment of toll roads 
upon highways of Alaska. Comp.Laws 
1933, §§ 191, 464, ea U.S.C.A. §§ 416, 


24; 48 US.C.A. 418.—Gordon  v. 
Nash, 9 Alaska 701. 

§ 20 
C.C.A.Puerto Rico. The fact that 


Congress itself created the Public Serv- 
ice Commission of Puerto Rico and di- 
rectly endowed it with certain powers 
concerning the granting of public fran- 
chises would not preclude the legis- 
lature of Puerto Rico from vesting ad- 
ditional powers in the commission. 48 
U.S.C.A. §§ 750, 751, 753—Municipal- 
ity of Guayanilla v. Public Service 
Commaieeioe of Puerto Rico, 116 F.2d 


The Organic Act_of 1917 authorizes 
the legislature of Puerto Rico to vest 
in the Public Service Commission of 
Puerto Rico the power to regulate pub- 


lie service companies in matter of 
constructing switches, sidings and 
crossings. 48 U.S.C.A. § 750, 751, 753, 


774, 811, 821.—Municipality of Guaya- 
nilla v. Public Service Commission of 
Puerto Rico, 116 F.2d 15. 
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Ark. The power of the city council 
to regulate moving picture shows un- 
der statute extended only to the right 
to regulate reasonably, and did not in- 
clude the power to prohibit operators 
of motion picture shows from operating 
more than one picture show in the city. 
Pope’s Dig. §§ 9589, 9601.—City of 
mae ees y. Malco Theatres, 149 S.W. 


Fla. The State Racing Commission 
has wide discretion in exercise of au- 
thority expressly or impliedly confer- 
red upon it by the Legislature. Acts 
193%, ces, 14832) '§ilt2 Acts 19950 ne. 
17074, § 3, subd. 3.—State ex rel. Fron- 
ton Exhibition Co. y. Stein, 198 So. 82. 

Ind. The motion picture industry is 
subject to the “police power” in the in- 
terest of public morals, health and 
safety, and the buildings used and the 
shows given therein may be regulated 
and the operators thereof required to 
pay license fees to defray the cost of 
inspection and regulation.—Hollywood 
Theatre Corporation v. City of Indian- 
apolis, 34 N.E.2d 28. 

N.¥.Sup. A rule of the State Athletic 
Commission providing that a copy of 
a managerial contract must be filed 
with the commission for approval, and 
that such a contract becomes null and 
void if at any time during its term the 
manager. is not duly licensed by the 
commission, is not an abuse of power 
but is a proper exercise of authority 
vested in the commission by statute. 
Unconsol.Laws,. § 191 et seq.—Casarona 
v. Pace, 22 N.Y.S.2d 726, 175 Misc, 269. 

Under its authority to reject claims 
of managerial status, the State Athletic 
Commission could determine between 
whom the relationship of manager and 
fighter exists. Unconsol.Laws, § 191 et 
seq.—Casarona, v. Pace, 22 N.Y.S.2d 
726, 175 Mise. 269. 


Ind. State fire marshal’s authority 
to make rules and regulations, con- 
ferred by statute giving marshal cer- 
tain authority with respect to motion 
picture theaters, does not include legis- 
lative power and could not extend be- 
yond the purview of the act giving 


Wie 


‘THE BAT RS AND SHOWS: 


agehals certa rom 
respect to motion ) 


fire Srerertlon, Burns’ 
Ann.St. ss 20-807, 20-1001 to 20-1013. 
—Hollywood ‘Theatre Corporation y. 
City of Indianapolis, 34 N.H.2d 28. 


§ 12 

Kan. A city ordinance providing how 
theaters should be constructed operated 
only prospectively where it contained 
nothing to indicate an intention that it 
should have effect other than in the fu- 
ture, and the admission of that ordi- 
mance in evidence in personal injury 
action against theater operator for in- 
juries allegedly sustained because of 
construction of theater which did not 
comply with ordinance was reversible 
error, where the theater was construct- 
ed before enactment of the ordinance. 
—Holmes v. Miller Amusement Co., 107 
P.2d 736, 152 Kan. 785. 


§ 13 

Fla. Under statute providing that no 
permit shall be issued for operation of 
Jai-a-Lai Fronton to be constructed or 
operated within 1,000 feet of any exist- 
ing church or public school, the dis- 
tance of ‘1,000 feet’ means 1,000 feet 
measured in a straight line. Acts 1935, 
ce. 17074, § 9.—State ex rel, Fronton 
Exhibition Co. v. Stein, 198 So. 82. 

The statute providing that no place 
at which liquors are sold, gambling 
devices are provided, or other features 
classed under regulations of state board 
as detrimental to moral or physical 
welfare of children shall be located 
nearer than 300 feet to any school site 
did not repeal by implication statute 
prohibiting issuance of a permit for 
operation of a Jai-a-Lai Fronton to be 
constructed or operated within 1,000 
feet of an existing public school. Acts 
1935, ce. 17074, § 9 Acts 1939; c. 19355, 
§ 923.—-State ex rel. Fronton Exhibition 
Co. v. Stein, 198 So. 82. 


Under statute prohibiting issuance of 
a permit for the operation of a Jai-a- 
Lai Fronton to be constructed or oper- 
ated within 1,000 feet of an existing 
publie school, the words ‘ ‘existing pub- 
lic school” mean, not only the building, 
but the grounds of the school property 
surrounding the building, which are 
used for playgrounds, physical exer- 
cises, or physical instruction, or for 
conducting classes outside the building, 
in connection with and as a part of 
the school as an educational institution. 
Acts 1935, c. 17074, § 9.—State ex rel. 


Fronton Exhibition Co. y. Stein, 198 
So. 82. 
§ 19 
W.Y.Sup. Evidence failed to estab- 


lish that regulations promulgated by 
commissioner of licenses of city of 
New York, pursuant to statute regulat- 
ing activities of brokers of theater 
tickets, were drastic and unreasonable. 


General Business Law § 167 et seq., 
as amended by Laws 1940, ec. 614.— 
Kelly-Sullivan, Ine., v. Moss, 22 N.Y. 


§.2d 491, 174 Misc. 1098, 


The statute regulating activities of 
brok¢rs of theater tickets, which limits 
price tickets can be resold by brokers 
to a premium of not in excess of 75 
eents per ticket, is not unconstitution- 
al as arbitrary ‘and confiscatory. Gen- 
eral Business Law, § 167 et seq., as 
amended by Laws 1940, c. 614; US. 
Cc.A.Const, Amend. 14; Const.N.Y. art. 
1, § 6.—Kelly- Sullivan, Ine., v. Moss, 
22 N.Y.S.2d 491, 174 Misc, 1098. 


Ticket brokers, seeking to have stat- 
ute regulating activities of brokers of 
theater tickets declared unconstitution- 
al on “due process’ grounds, can suc- 
ceed only if they satisfactorily estab- 
lish that no evils existed in connection 
with sale of tickets, which called for 
“safeguarding the public against fraud, 
extortion, exorbitant rates and similar 
abuses,” or, if the evils existed, that 
the remedy adopted by the Legislature 
was arbitrary, discriminatory, or con- 


fiscatory. General Business Law, § 
167 et seq., aS amended by Laws 1940, 
ce. 614; U.S.C.A.Const. Amend. 14; 


Const.N.Y. Ae 1, § 6.—Kelly- Sullivan, 
eyes v. Moss, 22 N.Y.S.2d 491, 174 Misc. 
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We § 21 
hire: The income or piece from 


admission fees to swimming pools and 


golf course of city of Phoenix was not 


subject to excise tax under statute 


levying tax on gross income or pro- 
ceeds of persons operating business 
charging admission fees for exhibition, 
amusement or instruction, where swim- 
ming pools and golf course were parts 
of city’s parks, playgrounds and recre- 
ational areas, and parks department 
was not self-sustaining, and the small 
fees collected from persons patronizing 
and enjoying the parks, playgrounds, 
swimming pools and golf course were 
not collected for purpose of direct or 
indirect profit, but for upkeep and 
maintenance. Code 1939, § 73. 1303(f)1, 

Ad of Phoenix v. Moore, 113 P.2d 

Cal.App. The judgment on a bond 
given to State Athletic Commission by 
boxing promoter which, exclusive of 
interest, was in excess of judgment 
recovered against promoter, was erron- 
eous. Civ.Code, § 2809.—State Athletic 
Commission y. Massachusetts Bonding 
& Insurance Co., 113 P.2d 720, subse- 
quent opinion 117 P.2d 75. 

Conn. The state police commissioner 
cannot act arbitrarily, but must pro- 
ceed according to law, in granting cer- 
tificate of approval of premises for op- 
eration of open air motion picture the- 
ater with larger seating capacity than 
that to which limited by previous cer- 
tificate granted by  him.—Middlesex 
Theatre v. Commissioner of State Po- 
lice, 20 A.2d 412, 128 Conn. 20. 

A final judgment of superior court 
in mandamus action that open air 
theater was not a building within city 
building code justified state police com- 
missioner in’entertaining and granting 
application for certificate of approval 
of certain premises for operation of 
such theater with larger seating ca- 
pacity than that to which limited by 
certificate of approval, granted by him 
before such judgment, because of city’s 
legal adviser’s ruling that such theater 
was a building within such code, so 
that commissioner did not act arbi- 
trarily, but in accordance with law, in 
granting second certificate—Middlesex 
Theatre v. Commissioner of State Po- 
lice, 20 A.2d 412, 128 Conn. 20. 


Fla. The, business of conducting 
roller derby meetings in a temporary 
structure or tent in the city of Miami 
was to be licensed by the state of 
Florida and Dade county under statute 
concerning license tax to be paid by 
shows rather than under statutes con- 
cerning license tax to be paid by the- 
atrical shows and by persons operating 
amusement parks, Comp.Gen.Laws 
1927, §§ 1080, 1244, 1245; Acts 1937, 
Cc. 18011, §§ 20, 24,—State ex rel. South- 
ern Roller Derbies v. Wood, 199 So. 
262. 


Under statute concerning license tax 
to be paid by shows, it was intention 
of Legislature to tax shows of all kinds 
as enumerated or any exhibition giving 
performances under tents or temporary 
structures, and the business of con- 
ducting roller derby meetings in a tent 
or temporary structure in city of Mi- 
ami was covered by the statute. Comp. 
Gen.Laws 1927, § 1244.—State ex rel. 
Southern Roller Derbies v. Wood, 199 
So. 262. 

§ 23 

Cal. Under provision of Horse Rac- 
ing Act that no license granted by rac- 
ing board shall be revoked without 
“Just cause,” use of the words “just 
cause” implies that charges should be 
made and notice of hearing given and 
an opportunity to be heard afforded, 
and hence failure to give a licensee 
notice and hearing on charges for 
which he was suspended could not be 
justified on ground that statute regu- 
lates activity of racing and betting 
on races which is essentially danger- 
ous to the public if not properly con- 
trolled. Gen.Laws 1987, Act 3421, § 3. 
—Carroll y. California Horse Racing 
Board, 105 P.2d 110, superseding 93 
P.2d 266. 

The Legislature in enacting provi- 
sion of the Horse Racing Act that 


se Sade 
no license granted by racing board 
shall be revoked without “just cause’ 
was deemed to have enacted the stat- — 
ute with knowledge of decisions con- fs 
struing “just cause’ as implying the 
right to notice and hearing as a con- 
dition to the revocation of a license. 
Gen.Laws 1937, Act 3421, § 3.—Carroll | 
y. California Horse Racing Board, 105 
P.2d 110, superseding 93 P.2d 266. 
Where the horse racing board sus- 
pended horse trainer’s license without "f 
notice or hearing, licensee did not — 
“waive” his right to a hearing by sign- 
ing application for license which pure) sy 
ported to deny such right, since ge 
board in forcing the licensee to give 
up his statutory right was acting be- | 
yond its powers. Gen.Laws 1937, Act. 
3421, §§ 38, 9—Carroll v. California — 
Horse Racing Board, 105 P.2d 110, 
sumorsecing 93 P 2A 266. 

Fla. The Legislature may include 
harmless resorts and practices within 


puryiew of statute imposing license” 
taxes on persons operating certain 


places of business, such as those wher 
dancing is engaged in, as means deemed 
necessary to curb operation of vicious — ae 
resorts and _ practices. Acts 19e Te 
18013. § 93.—Levy v. Collins, 197 - 
522, 143 Fla. 619. 

Ky. Under statute exempting tron 
amusement tax admissions to athletic — 
contests unless the price charged for _ 
such admissions exceeds 50 cents in 
which case first 50 cents of admission 


a 
ot 


is exempt from tax, it is intended that 
athletic contests should be exempt from 
tax so long as admission fee does not — 
exceed 50 cents, but when the charge 
exceeds that amount excess becomes 
taxable as though the entertainment 
was not exempt ein the tax should be | 
calculated on admission fee in excess 
of the exemption the same as tax levied — 
against a nonexempt entertainment. — 
ey. St. §§ 4281f-1 to 4281f-22; § 4281f- 
2 as amended by Acts 1940, c. Lotsa 
—Reeves v. Louisville Baseball Club, 
142 S.W.2d 169, 283 Ky. 505. 

Mo. The term “opera house” within 
statute exempting from license tax 
theatrical or minstrel performances 
when held in any opera house, was used 
as a synonym for the word “‘theater’’, 
since “‘‘opera house’ is defined as a 
theater devoted principally to the DEE he Re 
formances of opera, and loosely, — # 
small towns, a “theater”, which is & e- is 
fined as an edifice for dramatic pen : 
formances or spectacles. Rey.St.1939, 
§§ 15447 et seq., 15450, 15451. aIgEh 
Louis Amusement Co, y. St. Louis Coun- 
ty, 147 S.W.2d 667. 


§ 24 rm 

Mo. In determining whether motion ar 
picture theaters were exempt from > 
license tax under statute exempting 
theatrical or minstrel performances 
when held in any opera house, the use © 
of term ‘‘opera house” did not pretend 
to limit performances in the premises 
to opera because while opera was oe 
known, it was not generally popular : 
throughout the state. Rev.St.1939, §§ 
15447 et seq., 15450, 15451—St. Louis ; 
Amusement Co. v. St. Louis County, 147 
S.W.2d_ 667. Pak: 

The designation ‘opera house” with- — 
in statute “exempting from license tax 
theatrical or minstrel performances 
when held in any opera house was not 
the condition for the exemption but if 
a theatrical performance was held in a 
theater, no matter how humbly or ex- 
travagantly theater was labeled, per- + 
formance was exempt. Rev.St.1939, §§ 
15447 et seq., 15450, 15451.—St. Louis 
Amusement o. v. St. Louis County, 
147 S.W.2d 667. 

A moving picture show is a “the- 
atrical performance” within statute ex- 
empting from license tax any theatrical 
or minstrel performance when held in 
any opera house. Rev.St.1939, §§ 15447 
et seq., 15450, 15451.—St. Louis Amuse- 
ment Co. v. St. Louis County, 147 S.W. 
2d 667. 

Motion picture theaters are exempt 
from license tax under statute exempt- 
ing theatrical or minstrel performances 


when held in any opera house, since: 
the ‘‘motion picture theater” is in the 
same legal category with the “opera 


house” of 1885 when exemption stat- 


1 


s ‘§ 25 


 W.2d 667. 


ute was enacted. Rev.St.1939, §§ 15447 


set seq., 15450, 15451.—St. Louis Amuse- 


ment Co. y. St. Louis County, 147 S. 


§ 25 
Fla. A retail store operator, main- 
us taining in same building an open air 


pavilion for free public dancing to 


music of electric phonograph operated 
by depositing nickels in slot is subject 
to license tax imposed by statute on 
every person operating for profit any 
place where dancing is engaged in. 
Acts 1937, c. 18011, § 23.—Levy v. Col- 
- lins, 197 So. 522, 143 Fla. 619. 

The statute imposing license tax on 
every person operating for profit any 
place where dancing is engaged in 
applies to every such place operated 
rofit, except those excluded from 


a 


ie, LOT 


BA purview of statute by its terms, and 


not merely to places where direct profit 
is realized from or charge made for 
privilege of dancing. Acts 1937, ¢. 
18011, § 23—DLevy v. Collins, 197 So. 
§22,.143 Fla. 619. 

_ Mich. Where defendant, licensed to 
conduct a tavern by the Liquor Con- 
- trol Commission, obtained a dance hall 
ermit in accordance with commission’s 


defendant was not conducting a ‘‘pub- 
lie dance hall” and was not required 

- to obtain a license under statute regu- 
lating public dance halls outside incor- 
porated cities and villages, since a 
‘publie dance hall’. is primarily de- 
oted to dancing. Comp.Laws 1929, §§ 
~ §903-8910.—People v. Bronkhurst, 293 

N.W. 892, 294 Mich. 640. 


a § 29 
_ Fla. The phrase “any twelve month 
period’? within statute providing that 
no license shall be granted to extend 
longer than 90 days for dog racing in 
any twelve-month period means that 
-12-month period begins when dog rac- 
: ig is begun. Acts 1931, c. 14832, § 
_ Acts 1935, c. 17276, § 4.—Stein v. 
seayne Kennel Club, 199 So. 364. 
Whether a dog race track is allowed 


“ute limits available days which may 
ly any 12-month period. 


tf _ Acts 1931, c, 14832, § 8; Acts 1935, c. 


17276, § 4.—Stein v. Biscayne Kennel 
Club, 199 So. 364. 
' Where for season of 1939-1940 ken- 
nel club under permit operated dog 
racing track in county for a_ period of 
90 days beginning on day in December, 
1939, an order of state racing commis- 
sion awarding the kennel club dates for 
 eonducting race meetings in season of 
1940-1941 for 90 days beginning De- 
cember 2 through December 21, and 
December 25 through March 18, was 
ultra vires and void, since December, 
1939, was the beginning of a “twelve 
month period” within statute allowing 
racing for 90 days in any 12-month 
period, and December, 1940, would be 
the end of that 12-month period. 
Acts 1931, c. 14832, § 8; Acts 1935, e. 
17276, § 4.—Stein v. Biscayne Kennel 
Club, 199 So. 364. 


36 
Ind. At common law, operation of 
-theater is a private business, and any 
one may be arbitrarily excluded there- 
.from.—Bailey v. Washington Theatre 
Co, 34° N.E.2d 17. 

N.Y.Sup. <A race track is not a ‘‘pub- 
lie utility’ from which a patron cannot 
be excluded. Unconsol.Laws, § 1939 et 
seq.—Madden y. Queens County Jockey 
Club, 23 N.Y.S.2d 106. 

§ 37 

Mo.App. A ticket of admission to 
place of amusement constitutes only a 
revocable license to enter, in absence of 
some contrary statutory provision, and 
a ticket holder refusing to depart upon 
proprietor’s revocation of license be- 
comes a trespasser subject to removal 


necessary.—Cummins vv. St. 
Amusement Co., 147 S.W.2d 190. 
46 
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with such force as may be reasonably , 


v 


ehild’s ) 
sponsoring a talent contest, and who re- 
ceived a letter from the theater operator 
requesting her to bring the child to the 
theater on certain date, and who ap- 
peared at the theater at the designated 
time and presented the letter, was an 
“invitee” to whom theater operator 
owed duty to exercise ordinary or rea- 
sonable care to keep its premises in a 
safe condition.—Radle vy. Hennepin Ave- 
a Theatre & Realty Co., 296 N.W. 

SUN i 

N.Y.Sup. Generally, the proprietor 
of an establishment where contests of 
baseball, hockey, etc., are conducted, is 
not liable for injuries to its patrons.— 
Zeitz v. Cooperstown Baseball Centen- 
nial, 29 N.Y.S.2d 55. 

Pa.Com.Pl. Hrror to judge that one 
entering premises of another solely for 
pleasure or to gratify curiosity is a li- 
censee. While plaintiff undoubtedly at- 
tended for her own pleasure, the giving 
of such pleasure and furnishing of en- 
tertainment was the business of de- 
fendant.—Piershalski v. Croop, 34 Luz. 
L.Reg.Rep. 353. 

See Union Estates Ltd. v. Kennedy, 
[1940] 3 Dom.L.R. 404. 

§ 49 

C.C.A.Tex. An operator of public 
theater owed duty to exercise care of 
ordinarily prudent person to make 
theater premises reasonably safe for 
patrons.—Farris vy. Interstate Circuit, 
116 F.2d 409. 

In action against theater operator 
for injuries to patron by fall as she 
was leaving her seat after seeing pro- 
gram, evidence that in attempt to fol- 
low ordinary, usual, and _ natural 
course, plaintiff wedged heel of her 
shoe in aperture between platform, on 
which her seat was set, and leg of 
chair in front of it, that another lady 
suffered same experience in preced- 
ing year, and that opening could be 
bridged and walked over safely, made 
out case for jury on question of de- 
fendant’s negligence, though theater 
was constructed according to univer- 
sal custom and long-followed design.— 


ig vy. Interstate Circuit, 116 F.2d ~- 


Cal.App. A promoter licensed to con- 
duct wrestling matches and his man- 
ager were only required to anticipate 
reasonably probable happenings, and 
in order to prevent injury to patrons 
were only required to use ordinary 
care, and a willful assault by a wrestler 
on a patron was a happening which 
could not have been reasonably antici- 
pated by promoter or his manager and 
consequently they were not liable for 
damages as result thereof.—Wiersma 
v. City of Long Beach, 106 P.2d 45. 

Cal.App. A proprietor or operator of 
place of amusement owes legal duty to 
exercise due care to protect from in- 
jury individuals coming on his premises 
by his express or implied invitation.— 
Basye v. Craft’s Golden State Shows, 
111 P.2d:746. 

A proprietor or operator of place of 
amusement must see that his premises 
are in reasonably safe condition for use 
of persons coming thereon by his ex- 
press or implied invitation.—Basye vy. 
Cee Golden State Shows, 111 P.2d 

Failure of proprietor or operator of 
place of amusement to exercise reason- 
ably careful supervision of appliances 
or methods of operating concessions 
under his management constitutes 
breach of his duty to exercise due care 
to protect from injury persons com- 
ing on his premises by his express or 
implied invitation.—Basye y. Craft’s 
Golden State Shows, 111 P.2d 746. 

The fact that corporation, leasing 
portion of park owned by it for opera- 
tion of carnival shows, collected general 
admission fees from members of visit- 
ing public, did not affect relationship 
between owner of such shows and pa- 
trons thereof and such owner’s conse- 
quent liability for injuries to patron.— 
Basye v. Craft’s Golden State Shows, 
111° P.2a) 746! 

_ Ga.App. Where one enters the prem- 
ises owned or operated by another, such 
as the owner or operator of a place of 


picture to theater operator 


amusement or recreatio yr the | 
of the owner or operator and fc 
pleasure of the one who enters © 


“premises, such person is an “invitee” 


and the owner or operator, while not an ~ 
“insurer” of invitee’s safety, must use 
reasonable care to maintain the prem- 

ises so as to prevent injury to him in | 
the use or enjoyment of the premises.— . 
Carlyle v. Goettee, 13 S.E.2d 206. : , 

Iowa. Persons conducting an exposi- ‘ 
tion to which the general public is in- 
vited must see that the exposition is 
kept reasonably safe.—Coakley v. Dairy 
Cattle Congress, 293 N.W le 

Though a proprietor or manager of. 
a place of public amusement or enter- 
tainment is held to a stricter account 
for injuries to patrons than the owner 
of private premises generally, he is not 
an insurer of the safety of patrons, 
but owes to them only what is ordin- 
ary and reasonable care under the par- 
ticular circumstances.—Coakley v. 
Dairy Cattle Congress, 293 N.W. 457. 

What is reasonable care owing by a 
proprietor or manager of a place of 
public amusement or entertainment to 
his patrons depends on the nature of 
the particular exhibit or activity under 
consideration.—Coakley vy. Dairy Cattle 
Congress, 293 N.W. 457. 

La.App. If cause of action resulting 
in injury to patron of moving picture 
show is ascribable to a defect as such 
in building or equipment, of which op- 
erator has or should have had knowl- 
edge, an action in damages will lie, 
and, when injured patron has made out 
a prima facie case, it then devolves 
upon operator to exculpate himself 
from inference of negligence arising 
therefrom.—Bentz v. Saenger-Ehrlich 
Enterprises, 197 So. 659. 

An operator of moving picture show 
must exercise reasonable care to keep 
his building and equipment in such 
physical condition as will protect pa- 
tron from personal harm while therein. 
—Bentz v. Saenger-Ehrlich Wnterpris- 
es. LT So. 21659. : 

La.App. As to those parts of motion 
picture theater building wherein use of 
highly inflammable or explosive sub- 
stances is required, theater operator 
has duty to exercise highest degree of 
care and caution for the protection of 
those who patronize the theater.—West 
v. Seigle Theatre, 200 So. 339. 


Generally, a motion picture theater 
operator must use care proportionate to 
the danger known or reasonably to be 
apprehended and commensurate with 
the circumstances and risk of the situ- 
ation to protect patrons against injury. 
—West vy. Seigle Theatre, 200 So. 339. 

La.App. The operators of theaters 
are not “insurers” of those patronizing 
them but are required to exercise rea- 
sonable care for the protection of their 
patrons against injuries.—Mahfouz v. 
Southern Amusement Co., 3 So.2d 458. 
' Mass. One maintaining a place of 
amusement, who has invited public to 
attend upon payment of an admission 
fee, is bound to exercise reasonable 
care to keep premises in reasonably 
safe condition: for their use and to 
warn patrons against dangers which he 
knows, or ought to know, they might 
encounter while upon premises, and 
which they reasonably could not be ex- 
pectéd to know.—Lemoine y. Springfield 
Hockey Ass’n, 29 N.E.2d 716. 

Operator of a place of amusement 
has no duty to give warning against 
dangers which he knows, or ought to ~ 
know, patrons might encounter while 
upon premises to a patron who has 
already become apprised of danger or 
where situation is so obvious that a 
person of ordinary intelligence would 
readily sense likelihood of impending 
harm, and would take active measures 
to prevent it.—Lemoine y. Springfield 
Hockey Ass’n, 29 N.W.2d 716, 

Mass. Bowling alley owner owed 
duty to patron to exercise reasonable 
care to keep premises in a reasonably 
safe condition for the use for which 
they were intended.—McGillivray y. Er- 
amian, 35 N.W.2d 209, 309 Mass. 430. 

N.Y.Sup. The operator of every es- 
tablishment which is open to the public i 
has the affirmative duty of exercising © 


lic_ amusement place owes his patrons 
a duty to use ordinary care to protect 
them from other patrons or third per- 
epezpenode v. Miller, 143 S.W.2d 
An operator of public amusement hall, 
exercising due care for protection of 
patrons from customer who had left 
hall after an altercation, was relieved 
from the exercise of extraordinary care. 
—Brodie y. Miller, 143 S.W.2d 1042. 
Tex.Civ.App. An operator of a base- 
ball park is required to exercise only 
ordinary care to prevent patrons from 
being struck by batted or thrown balls, 
and is not required to insure patrons 
against injury from such source.—Keys 
a eereg ey City Baseball Co., 150 S.W.2d 


“Ordinary care” to protect patrons of 
baseball park from being struck by 
batted or thrown balls does not re- 
quire park management to screen all 
seats or to provide screened, seats for 
all who may apply for them, but only 
to provide screened seats for as many 
patrens as may reasonably be expected 
to call for them on ordinary occasions. 
—Keys vy. Alamo City Baseball Co., 150 
S.W.2d 368. 

Wash. The proprietor of a theater is 
required to exercise ordinary or rea- 
sonable care to put and maintain prem- 
ises, appliances, equipment and devices 
which he devotes to such place of 
amusement in a reasonably safe condi- 
tion for his patrons, and if he fails to 
exercise such care, he may be held lia- 
ble to patron injured thereby.—Olsen v. 
John Hamrick’s Tacoma Theatres, 115 
P.2d 718. 

“Ordinary care’ or ‘reasonable care” 
is a relative term, and no absolute test 
can be postulated for government of 
each and every situation or condition 
affecting every place of public amuse- 
ment.—Olsen y. John MHamrick’s Ta- 
coma Theatres, 115 P.2d 718.. 

The amount of care required of a 
theater owner to put and maintain 
premises, appliances, equipment and 
devices which he devotes to such place 
of amusement in a reasonably safe con- 
dition for his patrons, necessarily 
varies according to circumstances of 
the particular case-——Olsen v. John 
Hamrick’s Tacoma Theatres, 115 P.2d 


718. 
§ 50 ; 

Kan. Though the proprietor of a 
place of public amusement is held to 
stricter accountability for injury to pa- 
trons than owners of private premises 
generally, he is not an ‘insurer’ of the 
safety of the patrons, but owes them 
only what, under the particular circum- 
stances, is ordinary and reasonable 
care.—Klish y. Alaskan Amusement Co., 
109 P.2d 75, 153 Kan. 93. 

La.App. Generally, as to those parts 
of a motion picture theater building 
and its equipment which are not per 
se or intrinsically hazardous, or from 
which ordinarily hazards do not arise, 
theater operator has duty of reasonable 
or ordinary care for the safety of his 
patrons, and is not an “insurer” of the 
safety of his patrons.—West v. Seigle 
Theatre, 200 So. 339. 

Neb. Though one who operates a 
place of public amusement or entertain- 
ment is held to stricter accountability 
for injuries to patrons than owners of 
private premises generally, he is not 
the ‘insurer’ of the safety of patrons, 
but owes to them only what, under 
the particular circumstances, amounts 
to ordinary and reasonable care, and 
what is ordinary and reasonable care 
under the particular circumstances is 
ordinarily a jury question.—Miratsky v. 
Beseda, 297 N.W. 94. 


N.Y.Sup. Company maintaining a 
baseball park was not the “insurer” of 
the safety of its patrons, but it did owe 
them a duty of exercising reasonable 
eare for their safety after they had as- 
sumed all risks incidental to the base- 
ball game.—Zeitz v. Cooperstown Base- 
ball Centennial, 29 N.Y.8.2d 55. 


‘ i - he * Vier 
enn.App. The proprietor of a pub-— 


v. Alamo City Baseball Co., 150 
2d 268 : 


Wash. A theater operator is not an 
“Insurer” of absolute safety of his pa- 
trons, but he must use reasonable care 
to see that construction, equipment, 
management and operation of theater 
are reasonably safe for patrons, having 
due regard both to character of the en- 
tertainment and to necessary conduct of 
those attending it—Olsen v. John 
ETCH S Tacoma Theatres, 115 P.2d 

52 


§ | 
Kan. The degree of care required of 
the managers of theaters is not as high 
as_that required of common carriers. 


Klish y. Alaskan Amusement Co., 
109 P.2d 75, 153 Kan. 93 

§ 53 
Conn. In. determining liability of 


moving picture theater operator for in- 
juries sustained by patron from fall 
in aisle. the question of the proper 
degree of light to enable patrons to 
make their way to and from their seats 
must be balanced against the proper 
degree of darkness to permit them to 
see the pictures shown, and the pre- 
vailing practice affords a logical stand- 
ard for determination of the question, 
but such standard is not exclusive, and, 
where operator fails to provide any 
light at all or other safeguard against 
a known danger in the aisle, the test 
of the care which an ordinary, reason- 
ably prudent man would exercise un- 
der the circumstances is adequate with- 
out resort to the prevailing practice 
test—Falso y. Poli-New England The- 
atres, 17 A.2d 5,127 Conn. 367. 


Wyo. A corporation whieh conduct- 
ed a “Frontier Days’’ show on grounds 
within its exclusive control and to 
which public was invited was not lia- 
ble for injuries sustained when plain- 
tiff, who was waiting to be admitted 
to grandstand after having paid neces- 
sary admission fee, was struck by 
horse, which a third party had ob- 
tained from riding academy near show 
grounds, after horse had gotten out of 
third party’s control and ran through 
entrance to show grounds after attend- 
ant at entrance was unable to stop 
horse, where it did not appear that 


-aeccident would not have occurred if 
more attendants had been placed at. 


entrance, since ‘proximate cause” of 
accident was running away of horse. 
—O’Keefe v. Cheyenne Chamber of 
Commerce, 105 P.2d 279. 
§ 54 
Kan. Those managing, controlling, 
and operating a_ theater where ice 


hockey game was being held, were not 
liable to patron who was injured when 
program seller in crowded aisle, be- 
cause of the jostling of the crowd, lost 
his balance and fell down the aisle, 
striking patron in the back, where 
there was no showing that the theater, 
or any part of it, was defective, and 
it was not contended that the program 
seller was an agent or employee of 
defendants, or that defendants knew 
that the aisle was overcrowded.—Klish 
v. Alaskan Amusement Co., 109 P.2d 
ud, Loos wan. O35 


Since crowds are common at thea- 
ters and other places of amusement, a 
proprietor is not negligent in permit- 
ting a theater or other place of amuse- 
ment to become crowded.—Klish vy. 
Alaskan Amusement Co., 109 P.2d 75, 
153 Kan. 93. 

La.App. Where hard-shelled bug flew 
into projection room of motion picture 
theater and found its way into projec- 
tor on which there was no safe-guard 
to prevent bugs from entering machine, 
and bug caused film to slip off of 
wheel, as result of which film caught 
fire causing patrons to stampede with 
resultant injury to one of the patrons, 
theater operator was liable for patron’s 
injury, since it was the duty of the 


e to 
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The existence of a terre 


tor of ‘negligence’ as ground f <: 
covery by patron injured in fall, and 
step was properly constructed a pr 
dent owner’ was not bound to foresee 
that one using the step in exercise 0 
ordinary care would be exposed to un 
necessary or unreasonable danger.— 
Copelan y. Stanley Co. of America, — 
A.2d 659, 142 Pa.Super. 603. » 
A theater owner is not bound to 
model his building periodically to_ 
form with every change indicat 
improved methods of constructi 
to design or kind of materials to 
used, in order to avoid liabi 
patron for injuries suffered i 
Copelan v. Stanley Co. of Amer 
A.2d 659, 142 Pa.Super. 603. Pale 
Pa.Com.Pl. Question, supra, 0 
whether arches of proper material bu 
whether they were strong enough t 
sustain weights likely to be put upon 
them,—Piershalski v. Croop, 34 Lu 
Reg.Rep. 353. ue 


Tenn.App. In determining whet! 
operator of public amusement hall loc 
ing street door exercised due care. 
protection of patrons, operator was not 
charged with duty of anticipating 
customer, who threatened “bounce 
who had struck customer on street 
an effort to prevent continuance of al-_ 
tercation which had begun in hall be 
tween customer and drinking compan 
ion, would commit felonies of breaking 
in locked door and shooting patron i} 
mistaken belief that patron w ; 
“bouncer.”—Brodie vy. Miller, 143 S.W. 
2d 1042. pd ai 

§ 55 PF 

Ga.App. Where a two-wheel moto 
scooter, which of itself was not inher 
ently dangerous, was furnished to 
customer at an amusement park havi 
a track for scooters, question whet] 
owner or operator of amusement pa 
was negligent in failing to provi 
guards on the scooter to prevent - 
jury, was for the jury.—Carlyle 
Goéttee, 13 S.E.2d 206, “ae 


§ 56 f tre 

Ark. Evidence that aisle lights were _ 
not burning when patron entered the- — 
ater and when she left, although suffi 
cient to make jury question concernin 
whether lights were burning duri 
time patron was in the theater, was in-_ 
sufficient to show notice, actual or con-— ¥ 
structive, to owner that the aisle lights 
were out, so as to establish negligence 
and sustain judgment for the patron 
—Richard-Lightman Theatre Corpora 
tion v. Vick, 147 SiW.2d" 738 ; 

Mere fact that aisle lights in motion | 
picture theater were out temporaril 
did not establish negligence on part of” 
owner so as to render owner liable for 
injuries sustained Sy patron who fell © 
allegedly as result ¢¢ insufficient light- 
ing of baleony of theater——Richard- 
Lightman Theatre Corporation vy. Vick, 
147°S.W.2d 731. j rk | 

To justify finding of negligence on 
part of theater owner due to absence of 
burning lights in theater, so as to au- S" 
thorize recovery by patron for injuries” 
sustained in fall, the proof was re- 
quired to show actual knowledge on 
part of the owner or that such condi- 
tion existed for such a iength of time 
that owner should have known of it.— 
Richard-Lightman Theatre Corporation 
v. Vick, 147 S.W.2d 731. 

Cal.App. Where action of theater 
patron, for injuries sustained when he 
fell into unguarded and _ unlighted 
emergency exit ramp and passageway 
at rear of theater while going to au- 
tomobile parked on parking lot main- 
tained by theater, was defended on 
ground that parking facilities ended 


§ 56 
at rear wall of theater and that in- 
_yitation of theater management did not 
extend to that portion of premises to 
rear of theater, record, which was bar- 
ren of evidence indicating presence of 
any fence, barrier, or notice that rear 
portion of premises was reserved to 
theater management, did not warrant 
conclusion that patron at time of acci- 
dent was a ‘licensee’ rather than an 
 “invitee’.—Martin v. Fox West Coast 
. Theatres Corporation, 108 P.2d 29, 41 
' Cal.App.2d 925. FES 
Theater maintaining automobile park- 
ing lot for use of its patrons was bound 
to exercise reasonable care in _provid- 
ing safe place for protection of patron 
while he was on the parking lot as 
“Snvitee” of the theater—Martin v. 
Fox West Coast Theatres Corporation, 
108 P.2d 29, 41 Cal.App.2d 925. 


on parking lot maintained by theater, 
whether theater was negligent in fail- 
ing to provide reasonable prudent 
“means of warning patron against im- 
-minence of danger or of protecting him 
by guard rails or otherwise against 
falling into the ramp was for jury.— 
Martin yv. Fox West Coast Theatres 
- Corporation, 108 P.2d 29, 41 Cal.App. 
e209 25. 

- Where theater patron walking from 
theater to automobile on parking lot 
maintained by theater stepped into 
puddles of water, and because of dark- 
ness passed by the rear of his automo- 
bile to one parked adjacent thereto 
and, after realizing his mistake, at- 
tempted to pass in front of such au- 
-tomobile to reach his automobile in 
order to avoid puddles, and while do- 
ing so fell into unguarded and unlight- 
ed emergency exit ramp and passage- 
way at rear of theater, whether patron 
was contributorily negligent was for 
‘the jury.—Martin v. Fox West Coast 
Theatres Corporation, 108 P.2d 29, 41 


* 2 per cent. of a foot 
candle, which was insufficient light for 
_ patron to see the step, theater operator 
was liable for negligence in failing to 
provide light or other safeguard 
against the known danger in aisle 
which it invited patron to use.—Falso 
v. Poli-New England Theatres, 17 A. 
2d 5, 127 Conn. 367. 
Where moving picture theater oper- 
ator, chargeable with knowledge that 
step in aisle on baleony was dangerous 
and in complete darkness, by its usher 
directed patron to use aisle, failure of 
usher to use flashlight to illumine place 
of danger was negligence rendering 
operator liable for injuries sustained 
when patron fell—Falso vy. Poli-New 
Eaeend Theatres, 17 A.2d 5, 127 Conn. 


§ 57 

N.Y¥.Sup. The operator of a 28-foot 
swimming pool slide having a steep in- 
cline and which terminated in water 
three to four feet deep was bound to 
have foreseen danger arising from 16 
year old boys descending slide head 
first and should have taken necessary 
precautions to guard against such dan- 
ger either by posting an attendant to 
prevent head first descent upon slide or 
having attendant warn patrons against 
danger of such a descent.—Levy v. 
- Cascades Operating Corporation, 27 N. 
Y¥.S.2d 258, 176 Mise. 373. 

Tex.Civ.App. An operator of a base- 
ball park, sued by woman for injuries 
sustained when struck by foul ball 
while sitting in unscreened section of 
grandstand, was not negligent in fail- 
ing to warn woman of dangers in- 
wident to occupancy of unscreened 


seats, where woman was a mature 
woman, presumably possessed of av- 
erage intelligence, with nothing about 


her manner or appearance to set her 
apart from other patrons, or to in- 
dicate her claimed inexperience, or lack 
of appreciation of perils of game— 
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' €.C.A.Wis. A bowling alley propri- 
etor is-not liable under Wisconsin Safe- 
Place statute for injuries to bowler as 
result of catching his foot in two inch 
space between floor of alley and bottom 
of return trough when he slipped and 
fell-on alley, as such proprietor is not 
insurer of bowler’s safety, and mere 
fact that such accident happened does 
not prove that place was not safe. 
St.Wis.1939, §§ 101.01(11), 101.06.— 
Sykes v. Bensinger Recreation Corpora- 
tion, 117 I'.2d 964. 


§ 62 

Pa.Super. Though relation between 
bank and individual who entered into 
agreement for sale of premises consist- 
ing of bath house, swimming pool, etc., 
to individual, was more nearly analo- 
gous to relation of lessor and lessee, 
bank was not liable for injuries sus- 
tained by a bather because of collapse 
of board in floor of dressing room in 
bath house, where individual had cove- 
nanted to keep premises in repair, and 
bank had assumed no obligation in that 
respect, and there was no showing that 
bank had reason to expect that indi- 
vidual would fail to make any necessa- 
ry repairs on the premises, before the 
admission of patrons to the premises.— 
Maglin vy. Peoples City Bank, 14 A.2d 
827, 141 Pa.Super. 329. 

Where relation between bank and in- 
dividual who entered into agreement 
of sale of premises consisting of bath 
house, swimming pool, etc., to individu- 
al, was more nearly analogous to that 
of lessor and lessee, the fact that bank, 
after accident in which bather sus- 
tained injuries because of collapse of 
board in floor of dressing room in bath 
house, drilled well on premises to sup- 
ply water for swimming pool and 
granted a right of way over the premis- 
es to gas company for pipe line, was 
not sufficient to show that bank, rath- 
er than individual, had control of the 
premises.—Maglin v. Peoples City Bank, 
14 A.2d 827, 141 Pa.Super. 329. 

66 


C.C.A.Pa. A theater patron injured 
in fall as she was about to enter thea- 
ter rest room which was at a lower 
level was an “‘invitee’ and not a “tres- 
passer.’’—Vale v. Indiana County Thea- 
ters Co., 120 F.2d 495. 

§ 67 

YTenn.App. The negligent act of pro- 
prietor of public amusement place in 
failing to use ordinary care to protect 
patrons from other patrons or third 
persons must be proximate cause of pa- 
tron’s injury, and injury must flow di- 
rectly from the negligent act unbroken 
in the chain of sequence and must be 
an injury that can be normally antici- 
oy aremciaa v. Miller, 143 S.W.2d 

An operator of public amusement hall, 
locking street door after customer 
threatened ‘bouncer’ who had _ struck 
customer on street in an effort to pre- 
vent continuance of altercation which 
had begun in hall between customer 
and drinking companion, acted with 
precaution of ordinarily prudent and 
intelligent person, and exercised due 
eare for protection of patrons remain- 
ing in hall, and operator was not guil- 
ty of any negligence which was “prox- 
imate cause’’ of injuries received when 
customer broke open door and shot pa- 
tron in mistaken belief that patron was 
the “bouncer.’—Brodie y. Miller, 143 
S.W.2d 1042. 


\ § 68 

C.C.A.Tex. A theater patron, injured 
by fall as result of catching heel of her 
shoe in aperture between rows of seats 
as she was leaving her seat after seeing 
program, held not contributorily negli- 
gent under evidence adduced by her in 
action against theater operator for 
damages.—Farris v. Interstate Circuit, 
116 F.2d 409. 

_N.¥Y.Sup. A 16 year old boy who 
died from injuries received when he 
struck his head on bottom of defend- 
ant’s swimming pool after descending a 
slide head first into clear water which 
was between three and four feet deep 


ws 


Keys v. Alamo City Baseball Co., 150 
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risk was not an obvious risk or one 
that was a necessary incident of sport 
in which boy was engaged when in- 
jured.—Levy v. Cascades Operating 
See porereons 27 N.Y.S.2d 258, 176 Misc. 


A 16 year old boy who died from 
injuries received when he struck his 
head on bottom of defendant’s swim- 
ming pool after descending a_ slide 
head first into clear water that was 
between three and four feet deep did 
not, as matter of law, accept risk of 
having head strike bottom of pool with 
such force as to fracture skull, not- 
withstanding that a sign was posted 
on slide platform cautioning persons to 
slide at their own risk.—Levy v. Cas- 
ecades Operating Corporation, 27 N.Y.S. 
2d 258. 176 Mise, 373. 


N.Y.Sup. Where spectator who was 


familiar with the game of baseball, in- 
stead of taking a seat in the grand- 
stand which was protected by screen- 
ing elected to take a seat in the bleach- 
ers outside the screened area, she was 
guilty of contributory negligence or 
there was an “assumption of risk’? by 
her so as to preclude recovery from 
company maintaining the baseball park 
for injuries sustained by the spectator 
when she was struck by a_ wildly 
thrown baseball during the preliminary 
practice or ‘warming up’’.—Zeitz v. 
Cooperstown Baseball Centennial, 29 N. 
Y.sr2d "55: 

Pa.Super. One maintaining a _ thea- 
ter or similar place of amusement for 
which admission is charged is not an 
insurer, but must use reasonable care 
in its construction, maintenance, and 
management, having regard to charac- 
ter of exhibitions given and customary 
conduct of patrons invited.—Copelan 
v. Stanley Co. of America, 17 A.2d 659. 
142 Pa.Super. 603. 


§ 70 

Mich. A patron of a moving picture 
theater had right to presume that 
theater was maintained in a reasonably 
safe condition as to lights, and had a 
right to pass along hall thereof with 
reasonable assurance of its being in a 
safe condition.—Coleman v. Washing- 


ton Theatre Co., 293 N.W, 674, 294 
Mich, 343. 
N.Y.Sup. The operator of an amuse- 


ment device should not be permitted to 
shield himself behind ignorance of 
spirited youths, particularly ignorance 
to which the operator has contributed 
and from which he derived a pecuniary 
advantage.—Levy v. Cascades Operat- 
ing Corporation, 27 N.Y.S.2d 258, 176 
Misc. . 
; § 75 

Ohio App. A person using mechani- 
cal pleasure contrivance at pleasure re- 
sort assumes the ordinary risk there- 
pele Berea v. Coney Island, 31 N.H.2@ 


A patron could not recover for inju- 
ries received while riding on mechani- 
eal pleasure contrivance at pleasure re- 
sort, where injuries were not due to 
defective mechanical construction, lack 
of safety devices or unusual or faulty 
operation, but were due to patron’s in- 
ability to properly adjust herself te 
ordinary operation of device, the risk 
of which she assumed.—Kemp yv. Coney 
Island, 31 N.H.2d 938. 

Tex.Civ.-App. One of the natural 
risks assumed by spectators attending 
professional baseball games is that of 
being struck by batted or thrown balls. 
—Keys v. Alamo City Baseball Co., 150 
S.W.2d 368. 

A spectator at baseball park who 
chooses an unscreened seat, or takes 
one because screened seat is not avail- 
able, assumes risk of being struck by 
thrown or batted balls.—Keys y. Alamo 
City Baseball Co., 150 S.W.2d 368. 

A 42-year-old woman having a 14- 
year-old son who was a baseball fan, 
and who for years had handled base- 
balls in and around home under the 
woman’s watchful eye, and sitting in 
unscreened — section of grandstand 
through five or six innings of game, 


ibutory 
LT tarily 
subjected himself to unseen danger if _ 
to the boy, who was a patron of pool, 


wou 
edge 
direction and 


2d 368. 


§ 78 

Ga.App. A petition alleging that de- 
fendants in connection with amusement 
park had a track on which two-wheel 
motor scooters were rented to the pub- 
lic, that plaintiff’ went to park and paid 
an admission to ride on scooter, that 
scooter hit a hole in the track which 
plaintiff did not see, and scooter fell 
over and footrest of scooter cut plain- 
_ tiffs foot, and that defendants main- 
tained the track in a defective manner 
and knew of the hole in the track, was 
not demurrable.—Carlyle v. Goettee, 13 
$.H.2d 206. : 

Kan. In action for injuries to pas- 
senger in airplane merry-go-round in 
which passengers rode in seats, re- 
sembling airplanes, suspended from 
long rods, petition was sufficient with- 
out alleging specific acts of negligence, 
since defendant owners possessed 
knowledge of manner in which device 
operated and, plan of construction not 
available to ordinary passengers.—At- 
kinson v. Wiard, 109 P.2d 160, 153 
Kan. 96. 

La.App. Petition of patron seeking 
to recover from theater operator for 
injuries allegedly sustained while walk- 
ing up flight of steps in theater, which 
alleged that defect in carpet runner 
caused patron to trip and fall, was suf- 
ficient, without allegation that opera- 
tor had actual knowledge of defect 
in runner, or that it had existed so 
long that constructive knowledge there- 
of could be charged to operator.—Bentz 
v. Saenger-Ehrlich Enterprises, 197 So. 


659. 
§ 79 
La.App. A patron of moving picture 
show, injured by accident therein, is 


required in order to establish a prima 
facie case for damages, to prove that 
he was a patron, that there was an ac- 
cident with consequent injury and the 
cause of the accident, and, slight evi- 
dence is sufficient to meet the burden 
of proof.—Bentz v. Saenger-Ehrlich En- 
terprises, 197 So. 659. ; 
La.App. In action against theater 
owner for injuries sustained in fall al- 
legedly caused by accumulation of ice 
and snow in theater lobby, it was not 
necessary for defendant to show what 
caused the plaintiff's fall but it was 
only required to show that the fall 
was caused by no negligence on defend- 
ant’s part.—Mahfouz v. Southern 
Amusement Co., 3 So.2d 458. 


§ 80 

Mass. In action for injuries sus- 
tained by patron when theater seat 
broke, burden was on plaintiff to show 
that she was injured by reason of de- 
fect for which theater operator was 
responsible.—Bell v. Dorchester Thea- 
tre Co., 31 N.E.2d 10, 308 Mass. 118. 

Neb. Where corporation sponsoring 
gymnastic exhibition for which an ad- 
mission fee was charged, rented realty 
and erected temporary bleachers, and 
the bleachers collapsed and injured a 
patron who had paid admission, and 
there was no reasonable explanation as 
to why the bleachers collapsed, patron 
could recover under doctrine of ‘‘res 
ipsa loquitur”’ from the corporation for 
her injuries without showing actual 
negligence on the part of the corpora- 
tion.—Miratsky v. Beseda, 297 N.W. 94. 

Pa.Super. In action against theater 
owner for injuries suffered by patron 
in fall on lobby step, plaintiff had bur- 
den of proving theater owner’s negli- 
gence.—Copelan y. Stanley Co. of Amer- 
jea, 17 A.2a 659, 142 Pa.Super. 603. 

Tex.Civ.App. In- action for death of 
17 year old son resulting from drown- 
ing in defendant’s swimming pool 
where parents did not plead or prove 
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. capacity ; 
tion obtained that son was a normal 


aR | F 
of discretion or any mental i 
on part of the son, presump- 


boy.—Luck y. Buffalo Lakes, 144 S.W. 
pee lan error dismissed, judgment cor- 
rect. 
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N.Y.Sup. Proof that theater patron 
was injured when her heel caught in a 
hole 1144 inches deep in the permanent 
rubber matting covering outer lobby of 
theater established a prima facie case of 
theater owner’s liability for the acci- 
dent occasioned by a structural condi- 
tion on premises.—Heddink v. Loew’s 
SRE YC Realty Corporation, 25 N.Y. 


§ 83 

D.C.Pa. In action for injuries sus- 
tained in fall on ramp leading to 
ground floor of grand stand, evidence 
regarding condition of ramp surface 
and effect of permitting it to become 
smooth was properly admitted.—Met- 
calf vy. Pittsburgh Athletic Co., 39 F. 
Supp. 115, affirmed 120 F.2d 328. 


Kan. A_ city ordinance providing 
how theaters should be constructed 
operated only prospectively where it 
contained nothing to indicate an in- 
tention that it should have effect oth- 
er than in the future, and the admis- 
sion of that ordinance in evidence in 
personal injury action against theater 
operator for injuries allegedly sus- 
tained because of construction of the- 
ater which did not comply with ordi- 
nance was reversible error, where the 
theater was constructed before enact- 
ment of the ordinance.—Holmes_ vy. 
Miller Amusement Co., 107 P.2d 736, 
152 Kan. 785. 

N.Y. In action by swimming pool 
patron against owner of pool and an- 
other swimmer for injuries sustained 
when plaintiff, in diving from diving 
board, struck defendant swimmer who 
was under surface of water, evidence 
that swimmer was in that part of pool 
reserved for divers with consent of life 
guard and that the uniform custom of 
pool owner in maintenance of pool and 
protection of its diving patrons was to 
maintain two guards to keep that part 
of pool free from swimmers when pa- 
trons were diving was erroneously ex- 
cluded.—Byron vy. St. George Swimming 
Club, 28 N.H.2d 934, 283 N.Y. 505, re- 
versing 16 N.Y.S.2d 718, 258 App.Div. 
920, reargument denied 17 N.Y.S.2d 
1020, 258 App.Div. 1054. 


§ 84 
C.C.A.Pa. In suits for injuries sus- 
tained by theater patron in fall as she 
was about to enter rest room from dim- 
ly-lighted foyer which was_ several 
inches above level of rest room, the fact 
that patron’s six year old grandson 


preceded her and took downward step’ 


into rest room, that she failed to call an 
usher, and that she did not stop when 
it appeared that she was walking into 
space, did not establish that she was 
contributorily negligent as a matter of 
law.—Vale v. Indiana County Theaters 
Co., 120 F.2d 495. 


The fact that operator of theater was 
not negligent in maintaining a step to 
take up difference in level of floor of 
foyer and floor of rest room did not 
establish that injury sustained by 
patron who fell as she was about to 
enter rest room from dimly-lighted 
foyer was result of her own negli- 
gence.—Vale v. Indiana County Thea- 
ters Co., 120 F.2d 495. 

Cal.App. In action for injuries to 
one slipping on iron pipe as_ she 
stepped out to grab hold of barrel re- 
volving around pipe in defendant’s 
swimming tank, where defendant de- 
nied and court found untrue allegation 
of complaint that defendant maintained 
and permitted use of pipe and barrel 
with knowledge that pipe was dan- 
gerous and slippery when wet, there 
was evidence that plaintiff knew pipe 
was wet and that all dangers were ob- 
vious, and there was no evidence of 
concealed or latent defect, plaintiff 
proved no negligence of defendant and 
hence was not entitled to recover.— 
Preston vy. Baths, 106 P.2d 16, 


ay : Gs 


n- 


In action for injuri 


in defendant’s swimming tank, fa 
alleged in answer and found true b. 
court, whose finding was supported 
evidence, that plaintiff was negligent 
and that her negligence proximately — 
contributed to happening of accident 
and injuries complained of, showed 
complete defense.—Preston y. Baths, 
106 P.2d 16. rege 

Cal.App. In action against owner 
carnival shows and one operating © 
shooting gallery in conjunction with 
such shows for injuries to show p 
tron, struck in eye by deflected frag- 
ment of bullet, fired by patron 
shooting gallery, as result of defect 
condition of beaver-board placed be- 
tween targets and steel backstop to 
prevent rebound of lead fragments, ev- 
idence held sufficient to support. 


owner in failing to maintain reasonabl 
inspection of shooting gallery and cor e>) 
fendant’s negligence in maintainin 
beaver-board in perforated and dan 
aged condition.—Basye vy. Craft’s Gol 
State Shows, 111 P.2d 746. Ngee 
Conn, In moving picture theater pa 
tron’s action for injuries sustaine n 
fall on step in balcony aisle, evidence 
that steps were varied in width, and — 
that step upon which patron fell was 
in complete darkness, and that wu: 
did not escort patron or use flashlig 
to illumine place of danger, warr, 


operator’s negligence and not patron’ 
contributory negligence.—Falso y. : 
New England Theatres, 17 A.2d 5, 
Conn. 367. ws 
Kan. In action for injuries to p. 
senger in airplane merry-go-round, e 
dence that part of plane became v 
hooked, caught passenger’s foot, a 
dragged him head down around the cir 
cuit of the machine more than one 
held sufficient to sustain verdict fo 
plaintiff.—Atkinson v. Wiard, 109 P.2: 
160, 153 Kan. 96. sy 
La.App. In action for injuries 
tained in fall alleged to have bee 
caused by ice and snow in theater 
lobby, burden was on plaintiff to prove — 
by preponderance of evidence that the- 
ater owner negligently permitted snow 
and ice to accumulate in lobby.—Mah- 
ee Southern Amusement Co., 3 Sx - 


Evidence was insufficient to warrant 
imposition of liability upon theater 
owner for injuries sustained in fall in 
theater lobby on ground that injuries | 
resulted from fall allegedly caused by | 
accumulation of ice and snow in lobby. 
—Mahfouz yv. Southern Amuseinent Co. 
3 So.2d 458. : 


Mass. In theater’s patron’s actio 
for injury sustained when she le! 
theater by door marked “exit” in red 
and fell, close to the door, on a bric 
that was three inches high with a very 
sharp edge, evidence sustained finding 
that the patron was in the exercise of 
due  care.—Barttro  v. Watertown | 
Square Theatre, 34 N.H.2d 696, 309 © 
Mass. 223. Ar: it 

N.Y.App.Div. Evidence held insuffi- © 
cient to permit wife’s recovery for in- 
juries caused by defect in place used ¥ 
for roller skating, and husband’s re- 
covery for loss of services and expens- 
es.—Reiback vy. Grossinger Realty Cor- 
poration, 24 N.Y.S.2d 360, 260 App.Div. 

N.Y¥.Sup. In action for death of 16 
year old boy who died from injuries 
sustained when he struck his head on 
bottom of defendant’s swimming pool 
after descending a slide head first into 
clear water that was between three and 
four feet deep, where boy was a patron 
of pool when injured, evidence» war- 
ranted conclusion that to the boy, risk 
of striking his head upon bottom of 
pool was neither an obvious nor a nec- 
essary incident of sport in which he 
indulged.—Levy y. Cascades Operating 


eS 
sus 
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k Corporation, 27 N.Y.S.2d 258, 176 Mise. 


Pa.Super. In action of trespass 
against bank and individual who was 
in possession of swimming pool under 
-———s agreement of sale whereby individual 
~~ was _to receive title on payment of 
; urchase price, for injuries sustained 
% by bather when board in floor of dress- 
ing room of bath house of swimming 
pool collapsed, testimony of bather’s 
witness that the premises in general 
were neglected and that no repairs 
were being made but that she could not 
gay anything more about the floors 
of the bath house than would be gen- 
eral, was. not sufficient to show the 
- eondition of the floor of the bath house 
at anv particular time—Maglin v. Peo- 
oi ples City Bank, 14 A.2d 827, 141 Pa. 
_ . Super. 329. 
_-~—«sW#Pa«.Super. Evidence held not to au- 
- thorize recovery from theater owner for 
injuries suffered by patron in fall on 
terrazzo step leading to lobby, which 
was worn smooth and slightly sloping, 
notwithstanding testimony of | trivial 
- defects in step.—Copelan v. Stanley Co. 
% vO oe 17 A.2d 659, 142 Pa.Super. 


In action against theater owner for 
injuries suffered in fall on lobby step, 

.. rule that, where plaintiff could have 
made measurements, uncertain or con- 
_jectural estimates by plaintiff’s wit- 
nesses cannot prevail over actual meas- 
urements made by defendant, was in- 


but plaintiff's burden of proving neg- 
 jigence was not met by vague and _in- 
definite testimony of measurements.— 
Copelan v. Stanley Co. of America, 17 
A.2d 659, 142 Pa Super. 603. 
 Pa.Com.P]. Defendant operated on 
shore of lake an amusement . park 
which included bathing beach facilities 
with swimmers’ diving board about 
fifty yards from which was a dock 
operated by a third party and used as 
a landing place for a pleasure boat 
that took passengers around the lake 
a for fare. On day in question plaintiff, 
having paid for the privilege, was 
swimming and approached the dock 
_ which was the starting and finishing 
point of a swimmers’ contest and on 
_- ~which a Jarge number of persons had 
gathered to witness the races. The 
dock, collapsing on side near plaintiff, 
fell upon and injured him—all of which 
facts were undisputed, though question 
‘was raised as to the legal relation be- 
- --—s tween defendant and the party operat- 
ing the dock Plaintiff’s statement al- 
 leged thot his injuries resulted from 
the negligent act of defendant in per- 
 mitting «vercrowding: of the dock re- 
sulting in its eollanse; but at trial 
testimony was to effect that collapse 
was due to rotted condition of its sup- 
porting timbers, a variance between 
allegata and probata to which no ex- 
ception was taken at trial. Upon ver- 
dict for plaintiff, defendant took rule 
for judgment n. o. v. for the reasons— 
(1) tht there was a variance between 
allegations in statement and the testi- 
mony; (2) That plaintiff was guilty 
of contributory negligence in approach- 
ing so near to boat dock; (3), That, 
even if defendant’s alleged negligence 
had been proper'y pleaded, the evi- 
dence adduced did not warrant any 
inference of such negligence. Held, 
that rule for judgment n. 0. v. will be 
made absolute, but solely on the 
ground that no competent testimony 
_ was adduced as to timbers supporting 
_ the’ dock which showed negligence and 
_ absence of care in inspecting, supervis- 
ing and maintaining it in reasonably 
safe condition for use. Irrespective of 
status of third party operating the 
- dock, that interprise was so much a 
part of the general system of attrac- 
tions at the park that defendant was 
chargeable with its supervision and the 
duty of maintaining it in reasonably 
safe condition. No specific objection 
having been made at trial to variance 
between plaintiff's allegations and 
proofs, defendant is not now entitled 
to judgment n. o. vy. The question of 
whether plaintiff. in absence of any 
warning or prohibitive notice, was 
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guilty of contributory negligence was 
properly for the jury.—Keating Vv. 
‘Wagner, 42 Lack.Jur. 84. ‘ 
Pa.Com.Pl. No reason to disturb ju- 
ry’s finding that pavilion use for a 
baby contest was reasonably exercised, 
although nothing in the application for 
use of the park would indicate use of 
pavilion for baby contest nor evidence 
that defendant knew such contest was 
to be held. Use of pavilion for such a 
purpose not sufficient to change status 
of plaintiff from invitee to licensee. A 
crowd of equal proportions might have 
decided to lunch in payilion, a proper 
use, or to take refuge from a sudden 
storm when a crowd of equal propor- 
tions would have been attracted.—Pier- 
seals vy. Croop, 34 Luz.L.Reg.Rep. 


Tex.Civ.App. In suit against owner 
of motion picture theater by patron for 
injuries allegedly sustained when pa- 
tron stumbled and fell on a wooden 
ramp, which was used to protect rug 
or linoleum on which pop corn machine 
was at times rested, and which was 
allegedly lying on the floor of the the- 
ater in the center of an exitway, patron 
was not entitled to judgment, where 
there was no evidence that ramp was 
placed in exitway by employees of 
owner of theater, or that they knew of 
its presence, or as to who placed the 
ramp there, or how long it had been 
there.—Texas Consolidated Theatres v. 
Slaughter, 143 S.W.2d 659, error dis- 
missed. : 

In suit against owner of motion pic- 
ture theater by patron for injuries al- 
legedly sustained when patron stum- 
bled and fell on a wooden ramp, which 
was used to: protect rug or linoleum 
on which pop corn: machine was at 
times rested, and which was allegedly 
lying on the floor of theater in center 
of an’ exitway, evidence was insufficient 
to establish any negligence of the own- 
er of theater with respect to insufficient 
lighting or in failing to guard the exit 
while the pop corn machine was being 
put up.—Texas Consolidated Theatres 
v. Slaughter, 143 S.W.2d 659, error dis- 
missed. 

Wash. In action against operator of 
theater by patron for injuries sustained 
in fall on short stairway ‘between ledge 
on which seats were mounted and aisle, 
evidence supported finding that stair- 
Way was dangerous in itself and that 
operator was negligent in maintaining 
it—Olsen v. John Hamrick’s Tacoma 
Theatres, 115 P.2d 718. 
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Ill.App. Where newspaper publish- 
ing company and automobile dealers 
sponsored a “Soap Box Derby’ for 
boys having momentum propelled au- 
tomobiles, allegedly as a business pro- 
motional scheme, and offered prizes to 
contestants and invited the public, and 
two spectators’ were injured when 
struck by one of the automobiles, al- 
legedly because publishing company 
and automobile dealers were negligent 
in failing to erect a suitable barricade 
to prevent injury to spectators, wheth- 
er publishing company and automo- 
bile dealers were negligent and wheth- 
er spectators were free from contribu- 
tory negligence were jury questions.— 
Murphy v. Jarvis Chevrolet Co., 34 N. 
H.2d 872, 310 Ill App. 534. 


Mass. In action for injuries to mov- 
ing picture theater patron who fell 
against seat on second balcony after 
eatching foot in sticky mass, whether 
such mass remained on floor long 
enough for owner in exercise of due 
eare to discover it existence and to 
remove’ it or warn patron, whether 
there was causal connection between 
darkness of theater and accident and 
whether patron was contributorily neg- 
ligent were for jury.—Bavosi v. Inter- 
Ag Theatres Corporation, 29 N.E.2d 


Mass. In hockey rink patron’s action 
for injuries sustained when struck in 
the face by a hockey puck while pro- 
ceeding along an aisle on his way to 
rest room, whether patron acted reason- 
ably in using the aisle, or whether he 
should have used some other way, or 
whether illness compelled him to leave 


guards were employed or warning giy- 
en it was reasonably probable that in- 
jury might result to a patron who, 
trusting to appearances, could properly 
infer that fences furnished adequate 
protection, was for jury on issue of 
rink operator’s negligence.—Lemoine vy. 
sprue ney Hockey Ass’n, 29 N.H.2d 
716. 


Mass. In action for injuries to boy 
who was ejected from moving picture 
theater, requests for rulings that evi- 
dence was insufficient to establish that 
person who ejected boy was -defend- 
ant’s agent, or to establish fact of neg- 
ligence on part of defendants, its sery- 
ants or agents, were properly denied.— 
Curran v. Dorchester Theatre Ce., 32 
N.E.2d 690, 308 Mass. 469. 

Mass. In action for injuries sus- 
tained by bowling alley patron when 
splinter ran into patron’s finger as he 
was delivering ball, whether condition 
of floor was of recent origin, and 
whether owner had taken reasonable 
care to plane approach to alleys when 
it became worn were questions for the 
jury.—McGillivray v. Hramian, 35 N.E. 
2d 209,309) Mass. 430., 

Mich. Whether theater owner ‘was 
negligent in failing to have stairway 
which led from aisle down to front of 
baleony properly lighted, so .as to be 
liable for injuries to patron who 
tripped as she was on her way down 
the steps, and whether patron was free 
from contributory negligence, were 
questions for jury.—Coleman y. Wash- 
ington Theatre Co., 293 N.W. 674, 294 
Mich. 343. 


Minn.. In action against theater op- 
erator for injuries sustained by invitee 
who, while proceeding along alleyway, 
in order to enter theater’s stage en- 
trance, stepped on a piece of compo- 
board about three by five feet in size, 
which gave way, causing her to fall in- 
to a hole left when concrete block was 
removed by workmen, to facilitate the 
bringing in of pipes and machinery to 
machine room of theater, questions of 
negligence and contributory negligence 
were properly submitted to jury.—Ra- 
dle v. Hennepin Avenue Theatre & 
Realty Co., 296 N.W. 510. 

Mo.App. In spectator’s action against 
baseball club for injuries susfained 
when spectator was struck by ball dur- 
ing batting practice, evidence showing 
that practice was being conducted un- 
der usual and ordinary conditions cus- 
tomarily prevailing in’ baseball parks, 
and that, while spectator was exposed 
to danger, such danger was necessarily 
incident to the exhibition and was a 
danger of which spectator was admit: 
tedly well aware, was insufficient to 
make case for jury—Brummerhoff v. 
St. Louis Nat. Baseball Club, 149 S.W. 
2d 382. il'e 

N.Y. In action by swimming pool 
patron against owner of pool and an- 
other swimmer for injuries sustained 
when plaintiff, in diving from diving 
board, struck defendant swimmer who 
was under surface of water, questions 
of negligence of defendants and free- 
dom from contributory négligence of 
plaintiff were for jury.—Byron vy. St. 
George Swimming Club, 28 N.B.2d 934, 
283 N.Y, 505, reversing 16 N:Y.S.2d 
718, 258 App.Div. 920, reargument de- 
Da 17_N.Y.8.2d 1020, 258: App.Div. 

N.Y.App.Div. In action for injuries 
allegedly sustained as result of break- 
ing of board in floor of bathroom in 


* - 
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-App.Div. In action for injuries 
to bowling team member who was 

feet 11 inches tall, whose hand, which 
member placed on wall with intention 
of descending for purpose of bowling, 
slipped and was caught in revolving 
blades of ventilating fan which was 5 
feet 7 inches from the floor, which fan 
was not covered with a wire mesh, and 
of which member did not know, fan 
having been installed a short time pre- 
vious, wherein there was evidence that 
it was custom to protect such fans with 
wire mesh, bowling alley proprietor’s 
negligence and team member’s contrib- 


_utory negligence were for jury.—Pit- 
taluga vy. Diamond, 24 N.Y.S.2d 3638, 


261 App.Div. 850. 

; N.Y.Sup. Whether a notice stating 
‘Danger Do Not Dive. Slide at. your 
own Risk’’ which operator of a swim- 
ming pool slide placed on slide plat- 
form was adequate under circumstances 
and whether operator had performed 
its duty of ordinary care were for jury 
in action for death of 16 year old boy 
who died from injuries which he re- 
ceived when he struck his head on bot- 
tom of pool after descending slide head 
first—Levy v. Cascades Operating Cor- 


: ORL 27 N.Y.S.2d: 258, 176 Mise, 


Generally, whenever the one in pos- 
session or control of property, for his 
gain or profit, invites or permits the 
public without discrimination to dis- 
port themselves upon it, the duty of 
exercising care requires him to pro- 
vide an adequate degree of general 
supervision, and if he maintains upon 
his property any special structure or 
device which may cause injury unless 
properly used, it is for jury to deter- 
mine whether under all circumstances 
in exercise of reasonable care he should 
have furnished an attendant to super- 
vise use of such structure or device.— 
Levy v. Cascades Operating Corpora- 
tion, 27 N.Y.S.2d 258, 176 Misc. 378. 

In action for death of 16 year old 
boy who died from injuries which he 
received when he struck his head on 
bottom of defendant’s swimming pool 
after descending a slide head first into 
elear water which was between three 
and four feet deep, whether defend- 
ant was bound to have an attendant 
at slide or to have taken other equally 
efficient means to prevent boys from 
going down slide head first was for 
jury.—Leyvy y. Cascades Operating Cor- 
Mapes 27 N.Y.S.2d 258, 176 Misc. 

_Gex.Civ.App. Where bottom of 
swimming pool was smooth with a reg- 
ular gradual slope from edge of water 
to a depth of about 6 feet at a distance 
of about 50 feet from edge of beach and 
17 year old boy who was unable to 
swim waded out into the pool until he 
was beyond his depth not paying heed 
to natural danger signals indicating 
increasing depth of water and jury 
found that failure to install artificial 
markers was not the “proximate cause” 
of the death, the testimony was not so 
certain on the issue of proximate cause 
that the court was required to give 
peremptory instruction in favor of the 
parents or to set aside verdict of the 
jury on such issue.—Luck y. Buffalo 


Lakes, 144 §.W.2d 672, error dis- 
missed, judgment correct. 
86 
C.C.A.Pa. In suits for injuries sus- 


tained by theater patron in fall as she 
was about to enter rest room from 
dimly-lighted foyer which was several 
inches above level of rest room, wheth- 
er patron was contributorily negligent 
was a question for jury.—Vale v. Indi- 
ana County Theaters Co., 120 F.2d 495. 

In determining whether theater 
patron, who fell as she was about to 
enter rest room which was_ several 
inches lower than foyer, was contribu- 
torily negligent, jury was entitled to 
consider patron’s right to assume with- 
in reasonable limits that operator of 
theater had provided sufficient light to 
disclose difference in floor levels.—Vale 


its for injuries sustained by 


theater 

to enter rest room from dimly-lighted 
foyer which was several inches above 
level of rest room, whether operator of 
theater was negligent in failing to pro- 
vide sufficient light to disclose exist- 
ence of step was-a question for jury.— 
Vale v. Indiana County Theaters Co., 
120 F.2d 495. 

D.C.Pa. In action for injuries sus- 
tained in fall on ramp leading to 
ground floor of grand stand, whether 
ramp had been negligently permitted 
to become dangerously smooth and 
whether patron was contributorily neg- 
ligent in failing to use side rail or 
elevator to ground floor were questions 
for jury.—Metcalf y. Pittsburgh Ath- 
letic Co., 39 F.Supp. 115, affirmed 120 
F.2d 328. 

Colo. In theater patron’s action for 
injuries sustained when she fell while 
descending very steep aisle of darkened 
upper baleony of public moving pic- 
ture theater, under evidence that be- 
fore attempting to find her seat patron 
waited some five minutes in order 
that her eyes might become adjusted 
to darkened environment, that she 
looked for and unsuccessfully sought 


assistance of an usher, that she moved 


cautiously using her utmost efforts to 
avoid falling and reached down to ad- 
joining aisle seats to secure backs of 
seats as handholds and that she ap- 
preciated danger from darkness but 
was unaware of slippery condition or 
pitch of steps, contributory negligence 
of patron was properly submitted to 
jury.—Denham Theatre v. Beeler, 109 
P.2d 643. 

Kan. In action for injuries to the- 
ater patron the heel of whose shoe was 
caught in hole in carpet of step in 
balcony where there was no light or 
usher, patron’s contributory negligence 
was for jury.—Maxfield v. Fox Kansas 
Theatre Co., 107 P.2d 685, 152 Kan. 
716. 

Mass. In action for injuries sus- 
tained by bowling alley patron when 
sliver ran into patron’s finger as he 
was delivering ball, whether patron ex- 
ercised due care or was guilty of con- 
tributory negligence was for the jury, 
in absence of evidence that patron’s 
manner of delivering ball was unusual, 
or that patron observed splinter be- 
fore it entered his finger, though pa- 
tron had previously observed that ap- 
proach to alley was wavy and that 
boards were warped or sprung from 
foundation. G.L.(Ter.Hd.) ¢. 231, § 85. 
—McGillivray v. Hramian, 35 N.E.2d 
209, 309 Mass. 430. 


N.Y. Where swimming pool patron 
diving from diving board struck de- 
fendant swimmer who was under sur- 
face of water, the risk of injury from 
diving under the conditions obtaining 
at place and time of accident was not, 
as a matter of law, assumed by plain- 
tiff patron,—Byron v. St. George Swim- 
ming Ciub, 28 N.B.2d 934, 283 N.Y. 
505, reversing 16 N.Y.S.2d 718, 258 
App.Div. 920, reargument denied 17 N. 
Y.S.2d 1020, 258 App.Div. 1054. 

N.Y.Sup. In determining whether a 
16 year old boy who died from in- 
juries received when he_ struck his 
head on bottom of defendant’s swim- 
ming pool after descending a slide was 
guilty of contributory negligence, jury 
could consider well-known propensities 
of children to climb about and play. 
—Levy v. Cascades Operating Corpora- 
tion, 27 N.Y.S.2d 258, 176 Mise. 373. 

Whether inherent danger of one’s 
head coming into contact with bottom 
of defendant’s swimming pool if one 
descended a slide head first into water 
that was clear and three to four feet 
deep was obvious to a 16-year old boy 
who died from injuries received when 
he struck his head on bottom of pool 
was for jury.—Levy v. Cascades Oper- 
ating Corporation, 27 N.Y.S.2d 258, 176 
Mise. 373. : ‘ 

A 16 year old boy who died from in- 
juries received when he struck his head 
on bottom of defendant’s swimming 
pool after descending a slide head first 


atron in fall as she was about 


four feet d 
that pre 


—Levy vy. Cascades Operating Cory 
tion, 27 N.Y.S.2d 258, 176 Misc. 

In action for death of 16 year. 
boy who died from injuries sustaii 
when he struck his head on botto: 


feet deep, where the boy had observ 
others engage in similar activity wit 
out injury and there was only a s 

near slide warning against danger of 
diving from slide platform, whether _ 
boy was contributorily negligent was 

for jury—Levy v. Cascades Operating — 
Ta 27 N.Y.S.2d 258, 176 M 


Wash. In action against oper 
theater by patron for injuries sus 
in fall on short stairway between le 
on which seats were mounted and a 
evidence presented question for jur 
to whether patron was guilty of 
tributory negligence.—Olsen v. 
Dapenlckis Tacoma Theatres, 115° 


§ 37 , ; 

Tex.Civ.App. In parents’ action f 
death of son resulting from drow 
whether pool operators’ failure to- 
stall. safety devices, to employ li 
guard and failure to have on duty 
son experienced in first-aid tre 
of. drowning persons was pr 
cause of son’s death was for j 
Luck vy. Buffalo Lakes, 144 S.W.2 
error dismissed, judgment correct ate) 

§ 90 : Be 
} In theater patron’s perso 
injury action where defendant the: 
did not introduce evidence but r 
on patron’s own evidence to esta 
contributory negligence,  instructi 
that for jury to reach conclusion that | 
defendant had proven its allegation of 
contributory negligence jury must fee 
satisfied that evidence produced by « 
fendant regarding contributory negli- 
gence outweighs that produced by pa- 
tron was misleading, and in giving the 
instruction the court committed pre 
dicial error, since the jury could hav 
reached the erroneous conclusion that 
defendant’s failure to produce evidence ~ : 
of contributory negligence eliminated _ 
that defense.—Denham Theatre v. Beel-- 
er, 109 P.2d 643. 


Kan. In action for injuries to pas- — 
senger of airplane merry-go-round, in 
which there was evidence that operator 
of device had left post and was not © 
there to stop machine when plaintiff — 
appeared to be in danger, giving of in- — 
struction on “last clear chance” theory 
was not error.—Atkinson y. Wiard, 109 — 
P.2d+ 160, 153)’ Kan! 96. mS Wc | 

Mass. In action for injuries sus-~ 
tained by bowling alley patron, charge ’ 
that if patron acted the way that an 
ordinarily prudent man bowling as he 
was would have acted, then he might be | 
found to have been in the exercise of — 
proper care for his own safety and that 
burden of showing that he was not in © 
exercise of due care was on bowling al- 
ley owner was proper.—MecGillivray v. 
Bramian, 35 N.H.2d 209, 309 Mass. — 
430. Fs 


§ 91 

Tex.Civ.App. A jury’s findings in re- — 
sponse to special issues that 17 year 
old boy did not knowingly go into wa- 
ter of swimming pool to such depth 
that he was in danger of drowning and 
did not knowingly wade out into water 
too deep for one not able to swim and 
that he did not knowingly wade out 
into water where he knew he would 
lose his footing and that he did not 
enter water to dangerous depth with 
knowlédge of danger were not in ir- 
reconcilable conflict with findings on 
issues submitting question of boy’s 
negligence based on law of imputed 
knowledge where evidence was sufiicient 
to authorize a finding that by exercise 
of ordinary care, boy would have re- 


a, § 1 | | 
alized his peril and stopped before go- 
ing beyond his depth in swimming 
pool.—Luck y. Buffalo Lakes, 144 S.W. 
-—s«- 2d 672, error dismissed, judgment cor- 
rect. 


THREATS 


: §1 

Cal. Threats to do only what party 
making them has legal right to do are 
not unlawful.—McKay v. Retail Auto- 
mobile Salesmen’s Local Union No. 
1067, 106 P.2d 373, prior opinions, 89 
»P.2d 426, and 90 Pi2d 113. 


Pa.Super. To “extort” is to wrest 

from, to exact, to take under a claim 
‘of protection, or the exercise of an 
influence contrary to good morals and 
common honesty.—Commonwealth  y. 
Neubauer, 16 A.2d 450. 
Threats and violence may be used but 
are not necessarily involved in offense 
of ‘extortion’’, and the exercise of dis- 
- honest ingenuity in creating impression 
of influence to protect from crime may 
amount to the offense.—Commenwealth 
vy. Neubauer, 16 A.2d 450. 


_ Tex.Cr.App. The threat to do a le- 
gal act would not come within the stat- 
utory offense of fraudulently inducing 
a person to deliver property by threat- 
Ai ening to do some illegal act injurious 

i to the character, person, or property 

of that person. Pen.Code 1925, art. 
1409.—Harris v. State, 144 S.W.2d 546. 


} § 4 
# ©.0.A.N.Y. The exaction of wages by 
‘a bona fide employee which is express- 
ly excepted from provisions of Anti- 
Racketeering Act, section 2(a), is not 
forbidden by section 2(b) which pro- 
hibits one from obtaining money of 
another with his consent induced by 
wrongful use of force or fear or under 
-eolor of official right. Anti-Racketeer- 
ing Act, § 2(a, b), 18 U.S.C.A. § 420a 
(a, b).—U. S. v. Local 807 of Interna- 
tional Brotherhood of Teamsters, 
_ Chauffeurs, Stablemen and Helpers of 
: _ America, 118 F.2d 684. 
Provision of the Anti-Racketeering 
Act excepting from its operation pay- 
ment of wages by a “bona fide’ em- 
ployer to a ‘bona fide’? employee cov- 
“ers and was primarily directed to labor 
_ disputes, and the quoted words were 
not added to cut out coerced contracts, 
but were designed to limit the excep- 
_ tion to cases in which the employee 
really did the work for which he was 
paid, however he might secure the job, 
and to exclude cases where he dis- 
- guised levy of blackmail by a pretext 
of service never in fact rendered. Anti- 
Racketeering Act, § 2(a, b), 18 U.S.C.A. 
 § 420a(a, b).—U. S. v. Local 807 of In- 
ternational Brotherhood of Teamsters, 
Chauffeurs, Stablemen and Helpers of 
_ America, 118 F.2d 684. 


i The Anti-Racketeering Act does not 

make it a crime for a labor union to 
get jobs or an increase in wages for 
its members even by threats or vio- 
lence, in view of provision of the act 
expressly excepting from its operation 
payment of wages by a bona fide em- 
ployer to a bona fide employee. Anti- 
Racketeering Act, § 2(a, b), 18 U.S.C.A. 
§ 420a(a, b).—U. S. v. Local 807 of In- 
ternational Brotherhood of Teamsters, 
Chauffeurs, Stablemen and Helpers of 
America, 118 F.2d 684. 


Where union and its member truck 
drivers forced operators of trucks 
hauling merchandise in interstate com- 
merce into New York City to pay a 
sum amounting to union wages for 
full day’s work for each truck entering 
eity, regardless of whether operators 
aecepted services of union drivers with- 
in the city, drivers who actually prof- 
fered their services and were willing to 
work for operators were not guilty of 
violation of Anti-Racketeering Act, not- 
withstanding the coercion used, in view 
of provision of the act excepting from 
é its operation’ wages of bona fide em- 
: ployees, but any drivers who would not 
’ have accepted employment and did not 
, when it was offered were guilty of vio- 
lation of the act. Anti-Racketeering 
Act, § 2(a, b), 18 U.S.C.A. § 420a(a, b). 
—U. 8. v. Local 807 of International 
Brotherhood of Teamsters, Chauffeurs, 


Can i 


Stablemen and Helpers of America, 118 


F.2d 684. 

The Anti-Racketeering Act was 
passed by Congress primarily to check 
levy of blackmail upon industry. Anti- 


Racketeering Act, 18 U.S.C.A. § 420a et 


seq.—uU. S. v. Local 807 of Internation- - 


al Brotherhood of Teamsters, Chauf- 
feurs, Stablemen and Helpers of Amer- 
ica, 118 F.2d 684. 

Idaho. The word ‘wrongful’ as 
used in statute defining extortion as 
the obtaining of money from another 
with his consent induced by wrongful 
force or fear has no reference to ques- 
tion of justness of the ultimate result 
sought, but relates solely to the meth- 
od used to obtain such result. Code 
1932, §§ 17-3801, 17-3802.—State v. 
Phillips, 115 P.2d 418. 

The obtaining of property of another 
by threats to injure him and to de- 
stroy his property constitutes the 
erime of ‘extortion’. Code 1932, § 
17-3801, 17-3802.—State y. Phillips, 115 
P.2d 418. 

N.Y.App.Div. An automobile opera- 
tor’s license is not ‘property’ within 
statute defining ‘‘extortion” as obtain- 
ing property from owner with his con- 
sent by unlawful use of force or fear 
and providing that fear constituting 
extortion may be induced by threat to 
do unlawful injury to person or prop- 


erty of individual threatened, as use of: 


word “rights’, which is defined as 
“nrivilege’, in statute defining ‘‘oppres- 
sion’, as unlawful official act whereby 
a person is injured in his person, 
property or rights, shows that legisla- 
ture did not intend word “property” to 


include a “privilege”. Penal Law, 3 
850, 851, 854.—People v. Learman, 28 
N.Y.S.2d 360, 261 App.Div. 748. 

§ 17 


Wis. In order to sustain conviction 
on charge of maliciously threatening to 
prosecute third person for criminal 
libel with intent thereby to extort 
money, state was not required to es- 
tablish that victim’s mind was so in- 
fluenced by threat in question that he 
acted under duress and that money 
was actually obtained thereby, instead 
of being paid because of some other 
motive such as desire to avoid publicity, 
because the gist of the offense charged 
was the intent to extort money, and 
was not made to depend upon either the 
victim’s state of mind or whether or not 
money was actually obtained. St.1939, 
§ 340.45.—O’Neil v. State, 296 N.W. 96, 
237 Wis. 391, 


§ 34 

Neb. An allegation that the person, 
firm or corporation picketed was, as the 
result of picketing, induced or coerced 
against his, their or its will, or intimi- 
dated or threatened to do something, 
he, they or it might legally refrain 
from doing, or to refrain from doing 
something which may be lawfully done, 
is essential element of sufficient charge 
of crime under statute penalizing pick- 
eting. Comp.St.1929, § 28-813.—Dick- 
ens v. State, 296 N.W. 869. 

An information charging defendant 
with picketing was insufficient to 
charge offense under statute, for failure 
to allege that person picketed was in- 
duced, coerced, intimidated or threat- 
ened, and information was subject to 
demurrer, since defect was not one of 
technical procedure. Comp.St.1929, § 
28-813.—Dickens v. State, 296 N.W. 869. 


§ 41 
Wis. Although a criminal libel be 
only a “misdemeanor”, the belief on 
the part of the libeled person that he 
had a right to recover damages when 
he demanded payment thereof would 
not necessarily constitute a defense to 
charge of extortion, where prosecution 
for libel was threatened maliciously 
with intent thereby to extort money, 
rather than in good faith effort to ob- 
tain a settlement by payment of rea- 
sonable compensation for damage sus- 
tained. St.1939, §§ 340.45, 348.41, 355.- 
06.—O’Neil vy. State, 296 N.W. 96, 237 
Wis. 391. 
§ 42 


Idaho, In extortion prosecution 
based on obtaining of check in the 
settlement of claim of buyer based on 


breach of wa anty sell 
light plant, through threats 
to the person and property of tk angrier 
er, evidence of existence of uncondi-— : 
tional guaranty and of fact that the 
plant was defective was inadmissible. 
Code 1932, §§ 17-3801, 17-3802.—State | 
y. Phillips, 115 P.2d 418 : 
La. In prosecution for threatening 
to accuse prosecuting witness of mis- 
conduct with felonious intent to extort 
$100 from her, an objection to testi- 
mony given by prosecuting witness 
that she received threats from defend- 
ant by telephone was properly over- 
ruled, since the offense may be com- 
mitted by means of threats made by 
telephone. Act No. 110 of 1908.—State 
vy. Linhardt, 3 Sage 198 La. 182. 


Neb. In prosecution for picketing, 
evidence was insufficient to sustain con- 
viction, for failure to show that person 
picketed was induced, coerced, intimi- 
dated or threatened in any manner 
whatsoever. Comp.St.1929, § 28-813.— 
Dickens v. State, 296 N.W. 869. 

N.Y.App.Div. Evidence held _ suffi- 
cient to establish the erime of extor- 
tion by extorting money from an em- 
ployer by threatening to foment a 
strike among its employees.—People vY. 


Fay 28 N.Y.S.2d 796, 262 App.Div. 
Wis. Conflicting evidence as to 


whether defendant maliciously and with 
the intent to thereby extort money 
threatened to accuse another of a crim- 
inal libel, and demanded and obtained 
the payment of money to avoid such 
accusation was sufficient to support 
conviction of defendant on charge of 
maliciously threatening to prosecute 
another with intent thereby to extort 
money. St.1939, § 340.45.—O’Neil v. 
State, 296 N.W. neve Wis, 391. 
6 

La. In prosecution for threatening 
to accuse a certain woman of miscon- 
duct with felonious intent to extort 
$100 from her, whether defendant was 
the author of certain telegrams intro- 
duced in evidence by the state was for 
the jury. Act No. 110 of 1908.—State 
y. Linhardt, 3 So.2d 552, 198 La. 182. 

Wis. In prosecution for maliciously 
threatening to prosecute another for 
criminal libel with intent thereby to 
extort money, conflicting evidence as 
to whether . defendant maliciously 
threatened criminal prosecution with 
the. intent to thereby extort money 
was for jury. St.1939, § 340.45 —- 
O'Neil vy. State, 296 N.W. 96, 237 Wis. 


3918 
§ 47 

Idaho. In prosecution for extortion 
based on obtaining of check in settle- 
ment of claim of buyer for breach of 
warranty by seller of electric light 
plant, through threats of injury to the 
person and property of the seller, 
where buyer’s claim was unliquidated, 
instruction that whether light plant 
was in good or bad working order, 
and whether seller had guaranteed that 
the plant would be in good working 
order were immaterial, was proper, 
since it was the means employed in en- 
forcing the claim that was denounced 
by law. Code 1932, §§ 17-3801, 17- 
3802.—State y. Phillips, 115 P.2d 418. 

Instruction that in every crime there 
must exist a union or joint operation 
of act and intent and that jury in de- 
termining whether accused were guilty 
of extortion by obtaining eheck in 
settlement of claim against seller of 
electric light plant for breach of war- 
ranty had right to take into considera- 
tion the question whether settlement. of 
claim was made as contended by ac- 
cused without any threats of violence, 
and that if so jury should find ae- 
cused not guilty properly submitted to 
the jury the good faith of accused. 
Code 1932, §§ 17-3801, 17-3802.—State 
v. Phillips, 115 P.2a 418, 

Wis. In extortion prosecution, in- 
struction that if receipt for money was 
given by accused to prosecuting wit- 
ness by accused threatening alleged 
victim of a crime or to injure him in 
his trade, “profession or business or 
with intent to extort money from’ 


him, accused was guilty, was erroneous 


d late to limitations of time set forth in_ 
private agreements including insurance , 


of the inse the 
between the words ‘‘business” 
and “with”, since the phrase ‘with in- 

tent to extort money” was not stated 
as an essential accompaniment to the 
acts preceding it, but as an independ- 
ent offense. St.1939, § 340.45.—Stock- 
pean v. State, 293 N.W. 923, 236 Wis. 

Where accused in extortion prosecu- 
tion alleged that money was obtained 
from victim in settlement of a dis- 
puted bill and claim for civil damages 
arising out of sale of beer to accused’s 
minor daughter, instruction that if ac- 
cused desired to institute civil action 
to recover damages for the sale of beer 
to minor daughter, it was necessary 
for her to show that victim wilfully 
and repeatedly sold beer to minor 
daughter and by such repeated and 
wilful sales she had formed a drug 
habit, and she would further have to 
prove that through such sales she had 
lost the services of her daughter, was 
erroneous, since the elements of a civil 
eause of action unless known to ac- 
cused were immaterial, and to recite 
them to jury was misleading and prej- 
udicial, even if statement had _ been 
acenrate. St.1939. § 340.45.—Stockman 
v. State, 293 N.W. 923, 236 Wis. 27. 

Wis. In prosecution for maliciously 
threatening to prosecute third person 
for criminal libel with intent thereby 
to extort money, requested instruction 
that defendant had a right to demand 
money in satisfaction for damages sus- 
tained by reason of libel and to state 
that if damages were not paid, crim- 
inal proceedings could be _ instituted 
was properly refused. St.1939, §§ 340.- 
45. 348.41, 355.06.—O’Neil v. State, 296 
N.W. 96, 237 Wis. 391. 


8 49 
N.J.Sup. 


Threats of legal. proceed- 
ings to be instituted unless one exe- 
eutes a cbrtain paper do not of them- 
selves amount to legal “duress.’”— 
Standard Radio Corporation v. Tri- 
angle Radio Tubes, 14 A.2d 763, 125 
Nia. 13.4, 


TIME 


§ 7 

C.C.A.Ind. Statutory or court-made 
rules for computing time cannot sup- 
plant the determination of the con- 
tracting parties.——American Nat. Bank 
at Indianapolis v. Service Life Ins. Co., 
120 OF 2d 579. 

Where intention of parties to con- 
tract regarding computation of time 
can be discovered, no place remains 
for the application of rules pertaining 
to reckoning of’time.—American Nat. 
Bank at Indianapolis v. Service Life 
Ins. Co., 120 F.2d 579. 

D.C.Cal. The running of a period of 
time does not refer to the expiration of 
the period.—U. S. vy. Markowitz, 34 F. 
Supp. 827, 

La.App. What constitutes within a 
“reasonable time’, within statute pro- 
viding that in every case where a lost 
instrument is made the foundation of a 
suit it must appear that the loss has 
been advertised within a reasonable 
time, depends as a rule upon the sort 
of instrument involved and the circum- 
stances affecting the case but a safe 
rule to follow is to institute search and 
make the advertisement immediately 
after the discovery of the loss. Civ. 
Code art. 2280.—Murff v. Murff, 1 So. 
2d 407. : 

Where loss of the deed was adver- 
tised three months after institution of 
suit to establish the execution and loss 
or destruction of the deed and nine- 
teen years subsequent to the loss if 
the deed ever existed the loss was not 
advertised within a “reasonable time” 
within statute providing that where 
lost instrument is made the foundation 
of suit it must appear that the loss has 
been advertised within a reasonable 
time and the unreasonable delay in ad- 
vertising the loss precluded the main- 
tenance of the suit. Civ.Code arts. 


hie 2280.—Murff v. Murff, 1 So.2d 
407. 
N.Y.Sup. The statutory provisions 


relating to computing time with _refer- 
ence to a certain day or event and com- 
puting time measured by months re- 


Wig 8. a eae a 


ry 


contracts as well as to limitations of 
time set forth by statute. General Con- 
struction Law, §§ 20, 30.—Biloz v. Ti- 
oga County Patrons’ Fire Relief Ass’n 
21 N.Y.S.2d 643, affirmed 23 N.Y.S.2d 


§ 9 
Mass. The word “year” in constitu- 
tional provision or statute ordinarily 
means calendar year of 12 months, ex- 
cept as modified by its context. G.L. 
(Ter.Ed.) c. 4, § 7, Nineteenth.—Opin- 
ion of the Justices, 32 N.H.2d 298. 


§ 10 

Mass. The use of word “fiscal” in 
phrase “fiscal year” by constitutional 
amendment requiring Governor to re- 
commend budget for fiscal year within 
three weeks after General Court con- 
venes, negatives requirement that bud- 
get relate to proposed expenditures and 
means of defraying them for calendar 
year or political year. Const. Amend. 
art. 63, § 2.—Opinion of the Justices, 
82 N.E.2d 298. 

The constitutional amendment, _re- 
quiring Gevernor to recommend budget 
for fiscal wear to General Court within 
three weeks after it convenes, refers to 
a fiscal year established by statute, 
but does not fix the fiscal year pre- 
viously established by statute as consti- 
tutional fiscal year beyond possibility 
of statutory change. G.L. ¢. 4, ; 
Ninth; Const. Amend. art. 63, § 2.— 
Opinion of the Justices, 32 N.H.2d 298. 

The phrase ‘fiscal year’ in consti- 
tutional amendment, requiring Gov- 
ernor te recommend budget for fiscal 
year to General Court within three 
weeks after it convenes, is not to be in- 
terpreted in any narrow or constricted 
sense. Const. Amend. art. 63, § 2.— 
Opinion of the Justices, 32 N.E.2d 298. 

The provisions of statute defining 
Commonwealth’s fiscal year as begin- 
ning December ist and ending on fol- 
lowing November 30th are merely de- 
claratory of legislative policy, binding 
on officers and boards, but not requir- 
ing general court to make appropria- 
tions in conformity therewith, except 
as such provisions are incorporated in 
constitutional amendment, - requiring 
Governor to recommend budget for fis- 
cal year to general court within three 
weeks after it convenes, to extent that 
such amendment refers to a fiscal year 
established by statute. G,L. c, 4, § 7, 
Ninth; Const. Amend. art. 63, § 2.— 
Opinion of the Justices, 32 N.E.2d 298. 

The provision of constitutional 
amendment requiring biennial sessions 
of General Court that budget shall be 
for year in which adopted and ensuing 
year, without using word “‘fiseal’’, re- 
fers to political or calendar year for 
which budget is to be adopted, rather 
than fiscal year for which appropri- 
ations are to be made, and hence does 
not require adoption of budget within 
fiscal year for which appropriations 
based thereon are made or prevent gen- 
eral court from establishing by statute 
a fiscal year beginning after adoption 
of budget by passage of general appro- 
priation bill. Const. Amends. art. 10; 
art. 63, §§ 2, 3; art. 72, § 2.—Opinion 
of the Justices, 32 N.E.2d 298. 


§ 14 
Fla. In cause not prosecuted from 
April 1, 1935, until April 1, 1938, 
plaintiff's filing of notice in circuit 


court clerk’s office to defendant’s attor- 
neys on such later date that plaintiff 
would call up all pleadings undisposed 
of in cause for argument before named 
judge of such court on April 6, 1988, 
constituted action showing that case 
was being prosecuted, and such notice 
was timely as filed on last day of 3- 
year period contemplated by statute, 
so as to preclude dismissal of cause for 
want of prosecution. Comp.Gen.Laws 
Perm.Supp. §  4218(1).—Scarlett  v. 
Frederick, 3 So.2d 165. 

Mo. A cause of action instituted on 
February 24, 1937, for money had and 
received was barred by five-year stat- 
ute of limitations, where action arose 
prior to December 7, 1931. Rev.St. 
1939, § 1014; Mo.St.Ann, § 862, p. 
1143.—National Surety Co. vy. Columbia 


‘for five insertions.—In 


Nat. Bank of Kansas City, 153 S.W.2 


“ 


: — AS Le ie 2 
Il.App. Where “month”, as e 18. 
ployed in a statute or contract, means © 
calendar month, a period of a month or | 
months is to be computed not by count-— 
ing days, but by looking at calendar, 
and it runs from a given day in o 
month to a day of the corresponding 
number in the next or specified suceeed- 
ing month, except where the last mo 
has not so many days, in which even 
it expires on last day of that m 
Smith-Hurd Stats. ¢. 74, § 10.- 
quet v. Altna Life Ins. Co., 33 


to limitations of time set forth in 
vate agreements including insurance > 
contracts as well as to limitations of 
time set forth by statute. General C 
struction Law, §§ 20, 30.—Biloz v. 
One County Patrons’ Fire Relief A 
Ae eur Bad 643, affirmed 23 N. 

Service of summons on October 
1936, in action on fire policy was se é 
ice “within twelve months next after 


1) 72935 
General Construction Law, §§ 20, 30.— 
Bee Tioga: cou Patrons’ 
elief Ass’n, .Y.S.2d 643, affirme; 
23. N.Y.8.2d 460. ; aH e 

§ 21 i, See 
Wash. The most common method 
of computation of time are the “ca 
dar week’ which is considered to be 


six months from giving of notice « fi 
appointment, the Legislature intended — 
to provide that three full weeks should 
elapse from date of first publication of 
notice before six-month period for fil- 
ing claims should begin to run, and — 
hence, where first publication of notice : 
of appointment was made on April 28, 

1939, six-month period for filing claims 

did not begin to run until May 19, — 
1939, and a claim filed within six 

months after May 19, 1939, was not 

barred. Burns’ Ann.St. §§ 6-311, 6- 
1001.—State ex rel. Hare y. Lawrence’s 


Estate, 29 N.E.2d 339. 
Under statutes requiring notice of 


appointment of an administrator to be 
published three weeks successively and 
providing that an administrator’s final — 
account may be filed sooner than one ~ 
year from date of letters of adminis- pie 
tration with consent of the court after 
six months from date of giving notice 
of appointment, three full weeks must 
elapse from date of first publication of 
notice of appointment before six-month 
period begins to run, and hence an ad- 
ministrator’s final report could not 
properly be filed until after expiration 
of the 21-day and six-month periods, 
Burns’ Ann.St. §§ 6-311, 6-1001.—State 


ex rel. Hare v. Lawrence’s Estate, 29 
N.E.2d 339. 
8 24 
C.C,A.Or, Under Oregon law, the re- 


quirement of publication of notice once 
a week for four weeks would not call 
re McGoldrick, 
121 F.2d 746. 

Wash. Where publication of notice 
is required once a week for “three con- 
secutive weeks”, quoted words mean 
that there must be a lapse of not less 
than 21 days between the day of first 
publication of the notice and the day 
of sale or other appointed act or event. 


- Rem.Rev.Stat. § 11294—King County 
v. City of Seattle, 109 P.2d 530. 
Under statute providing for publica- 
tion of notice of sale of property ac- 
quired for taxes once a week for 
“three consecutive weeks”, where there 
ay Was publication of notice on November 
16, 24, and 30, and sale was had on 
December 7, there was publication of 
notice for ‘three consecutive weeks’, 
gince 21 days elapsed between first 
publication and date of sale. Rem. 
ey.Stat. § 11294.—King County Vv. 
City of Seattle, 109 P.2d 530. : 
: Generally, where notice is required 
to be published ‘once a week’ for a 
designated number of weeks, it is suffi- 
cient if there be at least one publica- 
tion during each of the weeks into 
which the prescribed period of publi- 
-eation has been bracketed, and it is 
‘not necessary that publication be 
made each time on the same day of the 
calendar week, or for each publica- 
tion following the first one to be made 
at precise intervals of seven days.— 
ar aiaeees v. City of Seattle, 109 P. 
Under statute providing for publica- 
_ tion of notice of sale of property -ac- 
_ quired for taxes “once a week” for 
three consecutive weeks, publication of 
notice of sale in a weekly newspaper 
on Thursday, November 16, Friday, 
November 24, and Thursday, Novem- 
ber 30, 1939, where sale was had on 
December 7, was sufficient compliance, 
notwithstanding that second publica- 
tion was not made on the same day of 
_ the calendar week, and did not follow 
at precise interval of seven days from 
publication of first notice. Rem.Rev. 


Stat. § 11294.—King County v. City 
of Seattle, 109 P.2d 530. y 
. : § 26 
D.C.Mass. In construing statute, al- 


lowing claimant of benefits under war 
risk insurance to file suit therefor with- 
in 90 days after mailing of notice of 
_ denial of claim, the period of “90 days” 
could not be construed as meaning a 
- period of three months. 38 U.S.C.A. § 
- 445d.—Ash v. U. S., 37 F.Supp. 464. 
Under rule that statute permitting 
veterans to sue the United States for 
_ benefits of war risk insurance should be 
construed liberally in favor of the vet- 
--erans, the court could not enlarge the 
rights granted by such statute by in- 
D4 _ terpreting the 90-day period of limita- 
tions for filing suit therein provided 
, for as meaning a three-month period. 
_ 88 U.S.C.A. § 445d.—Ash v. U. S., 37 F. 
Supp. 464, ‘ 
 D.C.N.Y. Under New York Lien Law 
making chattel mortgage invalid after 
one year unless statement wag refiled 
‘within 30 days. next preceding expira- 
tion of term of one year for which fil- 
ing had been made, where original 
date of filing of original mortgage was 
June 20, 1939, refilling on May 21, 1940, 
was good as to time. Lien Law_N.Y. 
§ 235, subd. 1.—In re Parkway Knit- 
ting Mills, 36 F.Supp, 299. 

Ala. Under statute requiring tax 
collector to give notice of tax sale for 
30 days before day of sale by publica- 
tion for three consecutive weeks in 
some newspaper, where tax sale was 
had on July 2, and tax sale notice was 
published in newspaper in the issues 
of June 1ith, 18th and 25th only, 
there was no substantial compliance 
with statutory requirements and tax 
sale was invalid. Gen.Acts 1919, p. 
356, § 250, Gen.Acts 1935, p. 355, § 
224,—Morris vy. Mouchette, 199 So. 516, 
240 Ala. 349. 

Ill. Where brass moulder who had 
been employed in foundry for seven 
years was discharged from employment 
on November 30, 1936, moulder was in 
employ of foundry 60 days after effec- 
tive date of Workmen’s Occupational 

_ Diseases Act even if October 1936, 
which was date on which act became 
effective, was excluded in calculating 
60-day period, and it was immaterial 
whether moulder was discharged from 
employment before or after 7:30 a. m., 
the time for starting to work on No- 
vember 30, since day began at mid- 
night. Smith-Hurd Stats. c. 48, §§ 
172.23, 172.25.—Central Pattern & 


: 4 a “” 7 
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Foundry Co. y. Industrial Commission, 
29 N.H.2d 511, 374 I. 300. te 

Ind. A “day” begins with the pass- 
ing of midnight and continues until 
the succeeding midnight—Moag _ v. 
State, 31 N.E.2d 629. 

§ 27 | 

Kan. Matters occurring on the same 
day are regarded as having occurred 
simultaneously unless there is some 
provision by statute, or otherwise, that 
fraction of the day or the time within 
the day should be noted or taken into 
account.—Bailey v. Skelly Oil Co., 110 
P.2d 746, 153 Kan. 378. 

N.J.Cir.Ct. The law- takes no cog- 
nizance of the part of a day, and a 
day begun is a day done.—Mandell v. 
Passaic Nat. Bank & Trust Co., 14 A.2d 
528, 18 N.J.Misc. 455. 

Tex.Civ.App. Generally, fractions of 
a day are not considered in computa- 
tion of time—Rudco Oil & Gas Co. Vv. 
Lemasters, 146 S.W.2d 806. 

Wash. Where contracts for local im- 
provements were executed at 3 o’clock 
in afternoon of April 7, 1926, and city 
became obligated on its contracts at 
that time, the 1925 local improvement 
guaranty fund act which did not be- 
come effective until midnight, April 7, 
1926, did not apply to bonds issued in 
connection with such improvements, 
since under the circumstances the rule 
that the law does not take cognizance 
of fractions of days was not applicable. 
Laws 1925, Ex.Sess., c. 183.—Longview 
Co. v. Lynn, 108 P.2d 365. 
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Fla. The general rule for computing 
the time within which a thing must be 
done is to exclude the day on which 
initial act occurred and include cor- 
responding future date.—Scarlett v. 
Frederick, 3 So.2d 165. 

N.Y.Sup. Whether the period of time 
in question be measured by days, 
weeks, months or years, the day from 
which the reckoning is made must be 
excluded in computing time. General 
Construction Law, §§ 20, 30.—Biloz v. 
Tioga County Patrons’ Fire Relief 
Ass’n, 21 N.Y.S.2d 643, affirmed 23 N.Y. 
8.2d 460. 

Ohio App. Where corporate note 

was dated July 20, 1939, and provided 
for payment of principal sum in in- 
stallments of $169.39 each, payable on 
the 20th of each succeeding 12 months, 
the obligation was for the payment of 
money maturing or payable ‘tone year 
or more after the date thereof” within 
statute prohibiting corporation from 
interposing defense of usury upon such 
obligation, since the day on which note 
was executed must be excluded. Gen. 
Code, §§ 8623-78, 10216.—Rose v. Bax- 
ter, 34 N.H.2d 1011, 67 Ohio App. 1. 
_ Under statute relating to com- 
putation of time, the first day on which 
an act may be done should be excluded, 
and therefore in computing five-day 
statutory period within which notice of 
contest of primary election must be 
given, which involves computation of 
time from a fixed date rather than from 
the doing of an act, the first day on 
which notice may legally be served and 
filed, which is the day following elec- 
tion day, should be excluded. Code 
1930, §§ 7-109, 36-802.—Osborne vy. 
Zimmerman, 105 P.2d 1097. 


Pa.Com.Pl. The general rule as to 
computation of time is, that when by 
an act of assembly a given number of 
days is allowed to do an act, or the act 
may be done within a given number of 
days, the day on which a rule is taken 
or the decision made is excluded.—Mo- 
canes y v. Covaleskie, 15 Northumb.L.J. 
_ Tex.Civ.App. Generally, when right 
is granted or duty imposed, as by 
statute, ‘from and/or after’ a speci- 
fied date, the first day is excluded, 
especially where question of construe- 
tion relates to preservation of right 
or exclusion of forfeiture—Rudco Oil 
gs: Co. v. Lemasters, 146 S.W.2da 
Tex.Civ.App. In judicial proceedings, 
the general rule is that where any mat- 
ter of practice or procedure is required 
by statute to be done within a certain 
number of days from or after a pre- 


ceding event, the 1 
in computing such 


formance of the 


¥ 


mst 
t 


Yee. 03 
and the last day of time given for 
thing to be done is 
counted.—Gray v. Port Arthur City 
Lines, 149 S.W.2d 10380, error dis- — 
missed, judgment correct. i Trae 

Wash. Generally, the day on which 
a crime was committed will be exclud- 
ed in computing time under a statute 
requiring a prosecution to be begun 
within a certain period. Rem.Revy.Stat. 
Se 00a tate vy. Levesque, 106 P.2d 
309. 
Statute providing that time within 
which an act is done “as herein pro- 
vided”? shall be computed by excluding 
first day and including last applies to 
prosecutions for infractions of criminal 
laws as well as to civil proceedings, 
and the quoted words do not apply 
solely to provisions of the respective 
codes referring to the civil proceedings. 
Rem.Rev.Stat. §§ 150, 2005.—State v. 
Levesque, 106 P.2d 309. 

A prosecution commenced February 
20, 1939, for crime of endangering life 
and property by explosives which was 
allegedly committed on February 20, 
1936, was not barred by the three-year 
period of limitations, since the day of 
the commission of the crime was re- 
quired to be excluded in computing 
the limitation period. Rem.Rev.Stat. §§ 
150, 2005, 2652.—State v. Levesque, 
106 P.2d 309. ) 

W.Va. The time for filing certificate 
of announcement of candidacy in 
Democratic primary election for office 
of prosecuting attorney is governed by 
statute providing that time within 
which an act is to be done shall be 
computed by excluding the first day 
and including the last, or if the last 
day be Sunday, it shall also be ex- 
cluded. Code 1931, 2-2-3.—State ex rel. 
Clayton v. Neal, 11 S.H.2d 109. 


* 


§ 38 

C.C.A.Ind. The Indiana statute, pro- 
viding that the time within which an 
act is to be done shall be calculated by 
excluding the first day and including 
the last, is but declaratory of the uni- 
form rule of computing time on a con- 
tract unless the contract clearly ex- 
presses a_ different intention. Burns’ 
Ann.St.Ind, § 2-4704.—American Nat. 
Bank at Indianapolis y. Service Life 
Ins. Co., 120 F.2d 579. 

Under Indiana law, where life policy 
was dated. October 5, 1930, which was 
last possible date that premium rates 
for age 52 could apply to insured and 
he failed to pay premium falling due 
in October, 1934, at which time he was 
entitled to extended insurance for four 
years and four months, the extended’ 
insurance expired at the end of the 
day of February 4, 1939, and the poli- 
cy was not in effect at the time of in- 
sured’s death on February 5, 1939, not- 
withstanding after policy had. lapsed, 
insurer by letter informed insured that 
he was entitled to extended insurance 
from October 5, 1934, and in another 
letter told him that his insurance 
would be in force to February 5, 1939. 
Burns’ Ann.St.Ind. § 2-4704.—American 
Nat. Bank at Indianapolis y, Service 
Life Ins. Co., 120 F.2d 579. 


§ 39 

Ark, Under statute requiring com- 
plaint to contest issuance of certificate 
of nomination to be filed within 10 
days of the certification complained of, 
and rule requiring exclusion of first 
day and inclusion of last day in com- 
puting time in statutes of limitations, 
in action to contest a nomination for 
office of probate judge, complaint filed 
September 9 was timely where county | 
central committee issued certificate on 
August 30. Pope’s Dig. § 4738.—Mat- 
thews v. Warfield, 144 S.W.2d 22. 

La.App. Neither the day on which 
notice of judgment by Court of Appeal 
is given nor the day on which judgment 
becomes executory is counted in deter- 
mining the 14-day period in which ap- 
plications for rehearing may be timely 
filed. Act No. 16 of 1910.—McCollister 
vy. Police Jury of Sabine Parish, 197 
So, 661, denying rehearing 197 So. 308. 
Followed in Tatum v. Police Jury of 
Sabine Parish, 197 So. 307. F et 


Ohio App. The wrongful death stat- 
ute providing for the term within 
which action must be commenced after 
the death of a deceased person must be 
construed so that the first day of the 
period named is excluded and the last- 
named day included, under statute pro- 
viding that, unless otherwise specifical- 
ly provided, the time within which an 
act is required by law to be done shall 
- be computed by excluding the first day 
and including the last. Gen.Code, §§ 
10216, 10509-167.—Young v. New York 
Cent. R. Co., 28 N.H.2d 687, 64 Ohio 
App. 362. 

Tex.Civ.App. The Court of Civil Ap- 
peals has jurisdiction to review case 
on writ of error, perfected by filing 
of petition therefor, bond, and waiver 
of citation in error by corporation, 
which participated in trial of case in 
district court, on January 1, 1940, fol- 
lowing rendition of judgment against 
it on October 9, 1939, as date of such 
filing must be excluded in construing 
statute denying party participating in 
trial right to review by Court of Civil 
Appeals on writ of error and provid- 
ing that it should become effective 
“from and after January 1, 1940.” 
Vernon’s Ann.Civ.St. art. 2249a—Rud- 
co Oil & Gas Co. v. Lemasters, 146 8. 
W.2d 806. 

Tex.Civ.-App. Where on appeal from 
- judgment of district court of Jefferson 
county, it appeared that motion for 
new trial was overruled on July 10, 
1940, but not entered of record until 
July 12, 1940, affidavit in lieu of appeal 
bond. filed on August 2 was not filed 
‘within 20 days after motion for new 
trial was overruled and did not give 
Court of Civil Appeals jurisdiction, 
even if the motion was overruled on 
July 12. Vernon’s  Ann.Civ.St. art. 
2092, and arts. 2093, 2253.—Gray v. 
Port Arthur City Lines, 149 S.W.2d 
1030, error dismissed, judgment cor- 


rect. 
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Or. Under statute requiring notice 
of contest of nomination at primary 
election to be given within five days 
after primary election day, the election 
day would be excluded from the com- 
putation, since time was counted from 
the day and not from an act, and the 
following day, which was therefore the 
first day to be considered in making 
the computation, would be excluded 
under statute relating to computation 
of time, hence where primary election 
was on May 17th, notice of contest 
filed on May 22nd and served on May 
23d was both filed and served. within 
the prescribed freee period. Code 
1930, §§ 7-109, 36-802.—Osborne v. 
Zimmerman, 105 P.2d 1097. 

Under statute relating to computation 
of time, the first day on which an act 
may be done should be excluded, and 
therefore in computing five-day statu- 
tory period within, which notice of con- 
test of primary election must be giv- 
en, which involves computation of time 
from a fixed date rather than from the 
doing of an act, the first day on which 
notice may legally be served and filed, 
which is the day following election day, 
should be excluded. Code 1930, §§ 7- 
109, 36-802—Osborne y. Zimmerman, 
105 P.2d 1097. 

§ 43 


Wash. Where summons in unlawful 
detainer action was dated September 
11, 1940, was served September 16, 
1940, and was returnable September 24, 
1940, there was sufficient compliance 
with statute requiring summons to be 
returnable at a day not less than six 
nor more than twelve days from date 
of service. Rem.Rey.Stat. § 817.—Lee 
y. Debentures, Inc., 112 P.2d 142. 


§ 45 , 
-Pa.Com.Pl. The lien of a judgment 
ig not lost where a writ of scire facias 
_ to revive the lien was issued on June 


carsky Vv. 
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§ 49 
D.C.Mich. Under Michigan statute 
providing that instruments falling due: 
on Saturday are to be presented for 
payment on next succeeding business 
day, where note was payable on Feb- 
ruary 25, 1933, which came on Satur- 
day, the last day of payment of note 
was February 27, 1933, and limitations 
did not begin to run until then. Comp. 
Laws Mich.1929, §§ 9334, 13976.— 
Schram y. Checker Service Corporation, 
35 F.Supp. 531. ‘ 

Cal.App. One is presumed to know 
the legal holidays prescribed by the 
Legislature and to accommodate his 
acts accordingly, but one is not pre- 
sumed to know holidays appointed by 
the President or Governor, since holi- 
days appointed by the President or 
Governor may be selected on short no- 
tice and vary according to exigencies 
of the circumstances. Code Civ.Proc. 
§ 12a(b).—Adolph Ramish, Ine, v. 
Behr, 104 P.2d 410. 

Cal.App. The term “holiday”, with- 
in Code of Civil Procedure authorizing 
extension of legal period for perform- 
ance of acts by number of days equal- 
ing number of holidays occurring dur- 
ing period, does not include special 
holidays, such as “bank holidays’, nor 
holidays specifically designated by Po- 
litical Code, but refers only to those 
based solely upon executive proclama- 
tion. Code Civ.Proc. § 12a(b); Pol. 
Sobek 10.—Lyneh v. Harrell, 113 P. 


Kan. Generally, except where an act 
may be lawfully done on Sunday, when 
the last day of a period of time with- 
in which an act is to be done falls on 
Sunday, that day is excluded from the 
computation and the act may be right- 
fully done on the following secular or 
business day.—Debson v. Wilson & Co., 
107 P.2d 676, 152 Kan. 820. 

W.Va. The time for filing certificate 
of announcement of candidacy in Demo- 
eratic primary election for office of 
prosecuting attorney is governed by 
statute providing that time within 
which an act is to be done shall be 
computed by excluding the first day 
and including the last, or if the last 
day be Sunday, it shall also be exclud- 
ed. Code 1931, 2-2-3.—State ex rel. 
Clayton v. Neal, 11 S.H.2d 109. 

§ 50 

Md. When a number of days more 
than seven is allowed for an act, all 
Sundays are included in the count, un- 
less expressly excluded.—lIvrey v. State, 
15 A.2d 910. 


§ 51 

Cal.App. Under the Code extending 
the time in which an act is to be per- 
formed by the number of holidays ap- 
pointed by the President or Governor, 
appellants’ time for filing a notice of 
appeal from judgment entered against 
them was not extended one day because 
George Washington’s birthday occurred 
during 30-day period in which appel- 
lants might have filed notice of appeal, 
since George Washington’s birthday is 
a holiday by virtue of an act of Leg- 
islature, and hence notice of appeal filed 
31 days after order denying appellants’ 
motion for new trial was not timely. 
Code Civ.Proc. §§ 12a(b), 939; Pol. 
Code, § 10.—Adoiph Ramish, Ine, v. 
Behr, 104 P.2d 410. 

App.D.C. Where ninetieth day of 
statutory period for filing claim for re- 
fund of taxes fell on Sunday, claim de- 
posited in mails Saturday afternoon, 
after office of Board of Tax Appeals 
had closed under its rules, and filed 
Monday morning, was not too late, 
since the statute should be construed 


4 7 


in Hght of common-law rul 


exclusion of Sunday. D.C.Cod 
ves 20% 977; Rules of Ci Tr 
cedure for District Courts, rule 6(a), 
28 U.S.C.A. following section 723¢c. 
Sherwood Bros. v. District of Columbia, 
113 F.2d 162. : 54 i 
Business practice and, accepted legal 


rule 6(a), 28 U.S.C.A. following sec 
723c.—_Sherwood Bros. vy. Distric 
Columbia, 113 F.2d 162. aw, 


Where verdict in murder prosecutio: 
was rendered Thursday, October 2 
1939, a motion for new trial which 
filed Tuesday, October 31, 193 
filed “within four days” after ve 
was rendered as required by stat 
since intervening Sunday was re 
to be excluded in computing th 
day period. Coinp.Gen.Laws 1927, 

4497, 4498, 8413: Comp.Gen.Lav 
Perm.Supp.1940, § 8663(248) (3) } 

nett v. State, 198 So. 827. : 
_Fla. Where last day of four- pi 
riod, allowed by statute to obtain o 
der extending time for presentatio 
motion for new trial after jury’s r 
tion of verdict, fell on Sunday, 
judge properly signed such order — 
following Monday under Supre 
Court’s rule that when last day of. 
particular number of days allowed o 
prescribed falls on Sunday, the time 


shall be reckoned exclusive of such 
§ (4498e 0 


day. Comp.Gen.Laws 1927, 
Common Law Rule 5 of Supreme Court. 
—Chitty & Co. v. Granthum, 200 ce. shan 
696, modified 1 So.2d 725. : 4, 


er, when last day for serving no’ 
of claim falls on Sunday, the serv 
must have been made on the precedin 
Saturday or may be made on the su 
ceeding Monday, the matter was to be 
determined by general law.—Dobson y. 
Wilson & Co., 107 P.2d 676, 152 K 


Where, on Saturday, July 29. 1939, 
employer sent to injured employee, by | 
registered mail, last workmen’s com- | 
pensation check, and letter was de- ~ 
livered on Monday July 31, written 
claim for additional compensation f 
served on employer on Monday Noyvem- 
ber 27, 1939, was served within time 
under statute allowing 120 days for 
serving claim since the last day for 
service fell on Sunday, and therefore _ 
the employee had the next business day 


, 


in which to make service. Comp.St. | 4 
Supp.1939, 44-520a; Gen.St.1935, 21- 
952, 21-955, 44-535, 60-3819.—Dobson * 


Yo a ae & Co., 107 P.2d 676,152 Kan. 


Mo.App. Sunday would be excluded 
in determining whether motion to set 
aside default judgment was timely filed. 
Pir hi vy. Alton R. Co., 148; SUW: 

68. 


Ohio App. Where statute specifically: 
provided for entry of judgment by jus- 
tice of peace on fourth day after close 
of trial and did not exclude Sunday, 
the statute providing that “unless oth- 
erwise specifically provided’, the last 
day, if Sunday, should be excluded in 
computing time within which an act 
is required by law to be done, was in- 
applicable, and hence judgment of 
justice must be entered on fourth day 
after close of trial, even though such 
day might be Sunday. Gen.Code, §§ 
10216, 10378.—Monahan vy. Beams, 33 N. 
BH.2d 47, 66 Ohio App. 268. 

Pa.Com.P!. Where the last day of 
the five years during which the judg- 
ment remains a lien upon realty with- 
out revival, as provided in § 1, Act of 


§ 52 

March 26, 1827, 9 Sm.L. 308, falls on 
Sunday, a scire facias to revive is in 
time if sued out on the next day, Mon- 
day.—Mocarsky vy. Covaleskie, 15 Nor- 
thumb.L.J. 38. 


52 

Cal.App. Where contract with city 
for construction of water supply _ proj- 
ect required contractor on penalty 0 
forfeiture to file statement regarding 
damages on or. before last. day of 
month succeeding that in which dam- 
age was sustained, but in that year 
Decoration Day fell on Sunday, and 
Monday, May 31, was observed as a 
holiday, filing on June 1 of statement 
for April damages was timely. _ Civ. 
Code, § 7; Pol.Code, §§ 10, 11.—Milo- 
vich v, City of Los Angeles, 108 P.2d 
960. 
- Cal.App. The Code of Civil Procedure 
permitting extension of legal period for 
performance of act by number of days 
causing holidays occurring during pe- 
riod did not apply to private contracts, 
but only to acts required by law to be 
erformed within a certain time, and, 
as applied to extension of time. for 
bringing mortgage foreclosure action, 
did not permit consideration of holi- 
days eoiering prior to time statute 

limitations began to run, Code Civ. 
meee ;. 12a(b).—Lynch v. Harrell, 113 
P2a-261.> - 


§ 53 
_ Cal.App. The Code of Civil Procedure 
- permitting extension of legal period 


law to be performed within a certain 
_ time, and, as applied to extension of 
- time for bringing mortgage foreclosure 
action, did not permit consideration of 
holidays occurring prior to time stat- 
ute of limitations began to run. Code 
 Giv.Proe. § 12a(b).—Lynch v. Harrell, 
118-P.2d 261. 
An action to foreclose mortgage 
brought 26 days after expiration of 
regular statutory period was barred by 
oe limitations, notwithstanding interven- 
tion of holidays, where, after elimina- 
tion of special holidays and of gen- 
eral holidays designated by Political 
Code, extension of time for bringing 
~ aetion authorized by intervention of 
- holidays was less than 26 days. Code 
-Civ.Proe. § 12a(b), and § 337, subd, 1; 
- Pol.Code, § 10.—Lynch y, Harrell, 113 
P.2d 261. 


__N.Y.App.Div. 


A proceeding to com- 
pel borough superintendent of build- 
ings of the City of New York to issue 
building permit in which service was 
effected on Monday, May 138, 1940, 
was not brought within statutory four 
months’ period, where period began 
to run on January 11, 1940, even if 
May 11, which was declared a holiday 
for all city employees by mayor, were 


‘regarded as a public holiday. Civil 
Practice Act, § 1286; General Con- 
struction Law. §$ 24, 25. 30.—Hall v. 
Leonard, 23 N.Y.S.2d 360, 260 App. 


Div. 591, reversing 21 N.Y.S.2d 48, 174 
Mise. 454, 

General Construction Law designat- 
ing legal holidays or half-holidays 
does not vest in mayor of City of 
New York power to declare a public 
holiday postponing operation of a stat- 
ute of limitations, General Construc- 
tion Law, § 24--Hall v. Leonard, 23 
N.Y.S.2d 360, 260 App.Div. 591, revers- 
ing 21 N.Y.S.2d 43, 174 Mise. 454. 


§ 54 

©.C.A.Okl. Under rule requiring ap- 
peal to be taken within five days after 
entry of judgment and rule providing 
that, in computing time, Sundays and 
legal holidays shall be excluded, where 
judgment was entered on June 4, 
1940, and notice of appeal was filed on 
June 10, but one of intervening days 
was Sunday, notice was_ seasonably 
3 filed. Rules of Practice and Procedure 
in Criminal Cases, rules 3, 13, 28 U.S. 
C.A. following section 728a.—Scott v. 
We Sa Llo. B.Zdc 137. 

Kan. Where the tenth day after city 
court’s judgment was Sunday, filing on 
the following Monday of notice of ap- 
peal to the district court was in time 


and complied with statute requiring w 


that such an appeal be taken within 
10 days from the date of the judgment. 
Gen.St.1935, 60-3819, 61-1001.—Boyd Vv. 
Tillotson, 114 P.2d 795, 154 Kan. 101. 

Md. Under rule of Court of Appeals 

requiring an appeal in criminal case 
to be taken within 10 days from date 
of sentence, an appeal taken on May 6, 
1940, from a sentence imposed on April 
25, 1940, was taken on the eleventh 
day and was too late, notwithstanding 
that third and tenth days were Sun- 
days. Const. art. 4, § 18; Court of 
Appeals Rules, rule 25, § 1.—Ivrey v. 
State, 15 A.2d 910. 
_ Mich. Under rule of department of 
labor and industry providing that when 
final day for compliance with an order 
falls upon a Sunday the party shall 
have another day to comply therewith, 
filing of transcript of testimony on 
appeal to department 11 days after or- 
der allowing 10 days for filing tran- 
script was timely, where 10th day fell 
on Sunday.—Drake y. Fuller Mfg. Co., 
297 N.W. 228, 297 Mich. 168. 

Neb. Where judgment was entered 
for defendant in action commenced in 
county court, and appeal bond in con- 
nection with plaintiff's appeal to dis- 
trict court was not filed until the 


eleventh day. after rendition of judg-. 


ment, the tenth day being Lincoln’s 
Birthday, but not Sunday, district 
court did not acquire jurisdiction of 
appeal. Comp.St.1929, §§ 20-2222, 21- 
1302, 27-316, 27-540, 62-1706.—Taylor 
Dairy Products Co. v. Owen, 298 N. 
W.. 332. 

Or.. Under statutes, where the day 
on which primary election was held was 
a legal holiday and consequently a 
nonjudicial day and a day on which 
the sheriff’s office and the county clerk’s 
office were not open for the transaction 
of business, the first day on which no- 
tice of election contest could legally 
be served and filed was the day follow- 
ing the election day. Code 1930, §§ 28- 
1708, 31-203, 31-301, 36-802, 57-1104.— 
Osborne y. Zimmerman, 105 P.2d 1097, 

§ 58 

Me. In computing time where a 
process or notice is required to be 
served a certain number of days before 
the return day, whole of either the 
day of service or the return day is 
counted without regard to fractions of 
a day.—Durstin v. Dodge, 20 A.2d 671. 

Under statute providing that citation 
shall be served on execution creditor 
“15 days at least before the time ap- 
pointed for the examination” of execu- 
tion debtor, service of citation on ex- 
ecution creditor at 11 p. m. on Decem- 
ber 29, 1939, for hearing at 2 p.m. on 
January 13, 1940, was timely, since 
“15 days at least” means only that at 
least 15 days’ notice must be given 
computed in the manner in which time 
is usually reckoned in connection with 
service of process, and not 15 days of 
24 hours each before the hour fixed for 
the hearing, and fact that service was 
made at night was immaterial, since 
civil process may be lawfully served at 
night. Revy.St.1930, c. 124, §§ 52, 55.— 
Durstin v. Dodge, 20 A.2d 671. 


TITLE INSURANCE 


§ 14 
Cal.App. An ambiguity in a title 
policy must be resolved in favor of the 
insured,—National Holding Co. v. Title 
Insurance & Trust Co.,. 113 P.2d 906. 
An exception to the general provi- 
sions of a title policy must be con- 
strued strictly as against the insurer.— 
National Holding Co. v. Title Insurance 
& Trust Co., 113 P.2d 906. 
§ 24 
Ga.App., The “insurable value of a 
mortgage on real estate” is the fair 
market value of the realty which se- 
cures the mortgage, and is not con- 
trolled by original purchase price of 
mortgage.—Atlanta Title & Trust Co. 
vy. Allied Mortg. Co., 12 S.H.2d 147. 


31 
Cal.App. Where official records of 
Los Angeles county showed that cer- 
tain taxes were paid under protest, in- 
surer, when it issued title policy, was 
put on notice that payment of taxes 


such a reassessment, it should have ex- 
pressed that limitation in unambiguous 
terms in the policy.—National Holding 
Co. v. Title Insurance & Trust Co., 113 
P.2d 906. 

A title policy which did not insure 
against any liens or incumbrances not 
shown by the official records of Los 
Angeles county should not be construed 
so as to enable insurer to avoid liabil- 
ity for a tax lien which was shown by 
the public records before policy was 
issued.—National Holding Co. v. Title 
Insurance & Trust Co., 113 P.2d 906. 

Where official records of Los Angeles 
county showed at time of issuance of 
title policy that first half of 1935-36 
taxes had been paid under protest, lien 
of those taxes was extant as shown of 
record when policy was issued, pay- 
ment thereof under protest did not ex- 
tinguish lien, and reassessment of taxes 
after issuance of policy related back to 
time of first assessment, and hence pol- 
icy which did not insure against liens 
not shown by official county records 
but did insure against obligation to 
pay first half of 1935-36 taxes and 
against lien on property for that half 
covered contingency of reassessment. 
Pol.Code, §§ 3649, 3681a, 3716, 3718, 
3804a, 3819.—National Holding Co. v. 
Title Insurance & Trust Co., 113 P.2d 
906. 

Where title policy insured only 

against lien of first half of 1935-36 
taxes, and compromise settlement was 
made to extinguish entire lien of taxes 
for that year, insurer was liable on 
policy only for loss occasioned by ne- 
cessity of extinguishing lien for first 
half of taxes.—National Holding Co. v. 
eine Insurance & Trust Co., 113 P.2d 
906. 
Where title policy insured only 
against lien of first half of 1935-36 
taxes and imposed no obligation on in- 
surer to reimburse insured parties for 
any payments made for second half of 
taxes for that year, fact that owner of 
property recovered from county second 
half of taxes, which were paid by in- 
sured parties, had no bearing on insur- 
er’s liability under terms of policy.— 
National Holding Co. v. Title Insur- 
ance & Trust Co., ae P.2d 906. 


N.Y.App.Div. An insured who failed 
to comply with terms of title insurance 
contract, in that he did not secure to 
the insurer the right and opportunity 
to defend action, could not maintain 
an action for breach of the title insur- 
ance policy.—Scheffiin v. Title Guaran- 
tee & Trust Co., 28 N.Y.S.2d 838, 262 
App.Div. 913, 
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§ 

Ga.App. A verdict for mortgage com- 
pany in action on title insurance policy 
to recover loss allegedly sustained by 
company’s being compelled to pay pay- 
ing assessment lien against mortgaged 
property could not be attacked on 
ground that company could have col- 
lected amount of lien from mortgagor, 
which was primarily liable for pay- 
ment of lien, where evidence authorized 
finding that mortgagor was insolvent.— 
Atlanta Title & Trust Co. y. Allied 
Mortg. Co., 12 S.H.2d 147. 

In mortgage company’s action against 
title and trust company on title insur- 
ance policy to recover loss allegedly 
sustained by mortgage company being 
compelled to pay a paving assessment 
lien against mortgaged property to 
clear title to property, verdict for mort- 
gage company could not be attacked on 
ground that evidence showed that mort- 
gage company interfered with title and 
trust company’s rights by paying lien, 
where assessment was, in effect, a final 
judgment and evidence authorized find- 
ing that lien had not previously been 
paid.—Atlanta Title & Trust Co. y. Al- 
lied Mortg. Co., 12 §.H.2d 147, is 


a 1 


, 


erdict for mor 
n on title insurance ‘ 
cover loss allegedly sustained by com- 
pany being compelled to pay paving 
assessment lien against mortgaged 
property was not subject to attack on 
ground that evidence showed that_lien 
was paid by ‘Allied Mortgage Com- 
panies, Inc.”, and that action was filed 
by “Allied Mortgage Company,’ where 
identity of corporation clearly ap- 
peared, and judgment would be valid, 
and misnomer was a typographical er- 
ror, and correct name of corporation was 
“Allied Mortgage Companies, Inc.’’—At- 
lanta Title & Trust Co. v. Allied Mortg. 
Co., 12 S.H.2d 147. 

A mortgage company which was com-~ 
pelled to pay $1,479.03 to discharge 
paving assessment lien against mort- 
gaged property was not precluded from 
recovering in action on title insurance 
policy on ground that mortgage com- 
pany suffered no loss by reason of lien 

ecause company acquired $14,000 
mortgage for $8,400 and received $10,- 
000 for it, where evidence authorized 
finding that fair market value of mort- 
gage was $10,000, and that mortgage 
company was entitled to receive such 
amount intact. but that its security_was 
impaired in the amount of $1,479.03 
principal, with interest.—Atlanta Title 
& Trust Co. v. Allied Mortg. Co., 12 
S.E.2d 147. 

Plaintiff was not precluded from re- 
eovering in action on title insurance 
policy on ground that evidence did not 
show that plaintiff's demand for pay- 
ment of claim by defendant was accom- 
panied by production of policy as_re- 
quired by its terms, where defendant 
made no objection to admission in evi- 
dence of stipulation showing that plain- 
tiff made a demand upon defendant for 
payment of claim and that claim was 
refused, and evidence warranted infer- 
ence that demand for payment was re- 
fused by defendant on ground of its 
nonliability, since defendant “waived” 
formal production of policy.—Atlanta 
Title & ‘rust Co. v. Allied Mortg, Co., 
12 S.E.2d 147, 


TORTS 


81 

Ga.App. A “tort? denotes an injury 
inflicted otherwise than by a mere 
breach of contract, and refers to one’s 
disturbance of another in rights which 
the law has ereated, either in the ab- 
sence of contract or in consequence of 
a relation which a contract has estab- 
lished between the parties. Code, § 
105-101.—Postal Telegraph-Cable Co. v. 
Kaler, 16 S.E.2d 77. 

Wash. The elements of a “tort” are 
a wrong committed and damage result- 
ing therefrom, and sufficient allegation 
showing manner in which a defendant 
has committed an actionable wrong 
against a plaintiff and the resulting 
damage therefrom states a cause of 
action ‘‘ex delicto.”—Jones yv. Matson, 
104 P.2d 591. 


r § 5 
La.App. The oy liability for torts 
in Louisiana is that imposed by provi- 
sions of the code and statutes of the 
state.—Gott v. Scott, 199 So. 460. 
Mo.App. ‘“Misfeasance” is the negli- 
g nt or improper performance of some 
uet which may be lawfully done, while 
“nonfeasance”’ is a failure or omission 
to perform a required duty, and “mal- 
feasance” is the doing of an act wholly 
wrongful and unlawful.—Presley _ v. 
Central Terminal ee) 142 S.W.2d 799. 


D.C.Minn. Torts can be committed 
only by an invasion of a legal right, 
and consist of “property torts” em- 
bracing all injuries and damages to 
property, real or personal, and “per- 
sonal torts” including all injuries to 
the person.—U. S. v. Rogers & Rogers, 
36 F.Supp. 79. 

Cal. The law does not invariably 
give relief against damage because, in 
some circumstances, infliction of dam- 
age, though intentional, is without 
legal. remedy.—Fortenbury v. Superior 
Court in and for Los Angeles County, 
106 P.2d 411. 

Cal. The law does aot invariably 
give relief against acts causing loss.— 


ny in CS. 


policy to re- | 


rei 


Lyons, 106 P.2d 414, prior opinion 89 
Pdi 495.000 30 eum } 
Mo. Most duties imposed by the law 


of torts arise out of circumstances and 
are based on “foreseeability,’”’ or rea- 


sonable anticipation that harm or in-~ 


jury is a likely result of acts or omis- 
ye he eae vy. Thompson, 148 8.W.2d 

Mo.App. Generally, duties imposed by 
law of torts arise out of circumstanc- 
es and are based on foreseeability or 
reasonable anticipation that harm or in- 
jury is likely result of acts or omis- 
sions.—Street v. W. HB, Callahan Const. 
Co., 147 S.W.2d 153. 


§ 17 

N.Y.Sup. Except to the limited ex- 
tent provided by statute, there is no 
right of privacy, and written words, 
the effect of which is to invade privacy 
and to bring undesired notoriety, are 
without remedy, unless they also ap- 
preciably affect reputation. Civil 
Rights Law, § 50.—Ross v. MacFadden 
Fuh iica tions: 22 N.Y.S8.2d 519, 174 Mise. 

N.Y.Sup. There is no right of pri- 
vacy except to limited extent provided 
by statute. Civil Rights Law, § 50.— 
Birmingham v. Dusily Mirror, 23 N.Y. 
§$.2d 549, 175 Mise. 372. 

N.Y.Sup. A member of professional 
dancing team whose photographs in 
dancing poses with another were used 
without his consent in advertising shoes 
was entitled to recover damages under 
Civil Rights Law. Civil Rights Law, 
§ 51.—Fisher v. Murray M. Rosenberg, 
Ine., 23 N.Y.S.2d 677, 175 Misc. 370. 

The right of privacy was not protect- 
ed at common law but is a creature of 
statute, and to be of avail a party seek-~- 
ing relief thereunder must come with- 
in its terms: Civil Rights Law, § 51. 
—Fisher v. Murray M. Rosenberg, 23 
N.Y.S.2d 677, 175 Misc. 370. 

N.Y.Sup. Neither a partnership name 
nor a corporate name is within protec- 
tion of provisions of Civil Rights Law 
giving right of action for invasion of 
right of privacy. Civil Rights Law, §§ 
50, 51.—Jaggard v. R. H. Macy & Co., 
26 N.Y.S.2d 829, 176 Misc. 88. 

A name assumed for business pur- 
poses only, the exclusive use of which 
has been granted to a corporation, is 
not within protection of provisions of 
Civil Rights Law giving cause of ac- 
tion for invasion of right of privacy. 
Civil Rights Law, §§ 50, 51.—Jagegard v. 
R. H. Macy & Co., 26 N.Y.S.2d 829, 
176 Mise. 88. 

N.Y.Sup. Corporation’s act, in pub- 
lishing individual’s picture in booklet 
sold to its patrons attending six-day 
bicycle race, was a technical violation 
of the statute giving right of action for 
damages for violation of right of priva- 
cy, but where it was shown that indi- 
vidual not only orally consented to the 
publication, but failed to show any ac- 
tual damages, he was awarded judg- 
ment for the nominal sum of only six 
cents. Civil Rights Law, §§ 50, 51.— 
Miller v. Madison Square Garden Cor- 
perenron. 28 N.Y.S.2d 811; 176 Mise. 

4, 


Pa.Com.Pl. One whose business and. 
function it is to supply information 
is liable if, knowing that action will 
be influenced, he supplies it negligent- 
ly; but one not engaged in such a 
business is not liable for misinforma- 
tion given negligently but without 
fraud, unless he owes a duty to give 
such information by reason of a con- 
tractual relationship or legal obliga- 
tion.—DeRose vy. Commercial Credit 
Co., 39 D. & C. 300, 18 Leh.L.J. 432. 

A finance company whose employe, 
in answer to an inquiry from one about 
to extend credit on the security of a 
bailment lease for certain automobiles, 
negligently but without fraud stated 
incorrectly that the finance company 
had no lien upon the automobiles in 
question is not liable for any damage 
resulting from the misstatement.—De- 
Rose v. Commercial Credit Co., 39 D. 
& C, 300, 18 Leh.L.J. 432. 

Tex.Cr.App. ‘here are no property 
rights in gambling paraphernalia, but 
such paraphernalia are a “public nui- 


mith Metropolitan Market Co. v. 


$220 


4 My xh a 


sance” and possession thereof or dam- 
age for destruction thereof cannot be | 


_recovered. Vernon's Ann.P.C. art. 634. 


—Reese y. State. 143 S.W.2d 395. 
See Canada Dairies Ltd, v. 


Seggie 
[1940] 4 Dom.L.R. 725. Fe Bet 
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purpose to inflict indirect injury.— 
Kingston Trap Rock Co. vy. Internation- _ 
al Union of Operating Engineers, Local — 
No. 825, 825-A and 825-B, 19 A.2d 661. 
129 N.J.Eq. 570. ee 
19 z 


§ pote “, 
D.C.Mass. A breach of contract how 
ever deliberate or intentional does no 
become a tortious wrong.—U. S. v. New 
bury Mfg. Co., 36 F.Supp. 602. ; 

D.C.Minn. Torts can be committed 
only by an invasion of a legal right, — 
and consist of “property torts” en 
bracing all injuries and damages to 
property, real or personal, and ‘“‘per- 
tenp torts” ee Re all injuries to | 
erson.—U, S. v. Roger z d 

36 F.Supp. 79, aaa 8 
Ala. The defendant was not liabk 


Sie 


a 


in which he had no interest by signing 
plaintiff’s name to telegram arcing & be 
ernor to veto optical bill, and for such 
wrong the plaintiff could recover nom- 
inal damages, and additional damages 
for injury to his feélings, and punitiy. 
damages if there was actual malice. 
Hinish vy. Meier & Frank Co., 113 P.2a_ 


nae 


ae 
; 
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Or. 


do so and it would not be assumed — 

that he would be penalized for mis- — 

conduct if he was not guilty.—Hinish — 

vy. Meier & Frank Co., 113 P.2d 438. . 
22 


Ariz. The “maiice” required in ac- — 
tions for damages for wrongfully in-~ 
terfering with a contract does not 
necessarily imply spite or ill will, but 
“malice” in its legal sense, meaning 
the intentional doing of a wrongful 
a iene justification or excuse.— 
/ . 2 ; 

Mason vy. Ralston Purina Co., 107 P. 

That motive of mortgagee’s agent in 
stopping sale of mortgaged turkeys wag 
to help mortgagor sell for a better price 
did not negative ‘‘malice’”’ so as to pre- 
clude recovery from mortgagee for in- 
terfering with the sale—Meason y. 
Ralston Purina Co., 107 P.2d 224. 

Cal. In determining whether justifi- 
cation exists for inducing a breach of 
contract to protect an interest which 
has greater social value than insuring 
the stability of the contract, presence : 
or absence of ill will, sometimes re- |: 
ferred to as ‘‘malice’’, is immaterial ex- , 


—§ 22 


cept as it indicates whether or not an 

interest is actually being protected.— 

pap Ice Co. v. Rossier, 112 P.2d 
1 


ile 

The act of inducing the breach of a 
contract must be an intentional one, 
and if the actor had no knowledge of 
the existence of the contract, or his 
actions were not intended to induce a 
breach, he cannot be held liable though 
an actual breach results from his law- 
ful and proper acts.—Imperial Ice Co. 
v. Rossier, 112 P.2d 631. 

N.J. At common law, “malice” con- 

sists of a wrongful act done intention- 
; ally without just cause or excuse.— 
Kingston Trap Rock Co. v. Internation- 
al Union of Operating Engineers, Local 
—S'No. 825, 825-A and $25-B, 19 A.2d 661. 
- 129 N.J.Hq. 570. 
‘ Pa.Super. A violation of legal right 
~~ eommitted knowingly gives rise to a 
cause of action, and it is a violation 
of legal right to interfere with con- 
___tractual relations recognized by law if 


) there ,is. no sufficient justification for 
the interference, and “maliciousness” 
in the interference with contractual 
relations does not necessarily mean ac- 
tual malice or ill will but the inten- 
x if tional doing of a wrongful act with- 
out legal or social justification—Hddy- 
side Co. v. Seibel, 15 A.2d 691, 142 Pa. 
_ Super. 174, 


§ 24 
mi §.C. To maintain an action, plaintiff 
must allege an injury in a legal sense, 
and plaintiff cannot recover for loss 
or damage suffered by him, whether to 
person or property, unless he has been 
injured in a Jegal sense.—Parker v. 
Brown, 10 8.B.2d 625, 195 §.C. 35. 
Bue tk § 27 
- D.C.Minn. The creation and _ extent 
of tort liability is governed by the 
aw of the place where tort was com- 
mitted, and law of the place where 
right was acquired or the liability in- 
eurred will control as to right of ac- 
ion.—U. S. v. Rogers & Rogers, 36 F. 
PSUDD 09. 
D.C.Pa. In action for damages  re- 
sulting from alleged fraudulent prom- 
ise to marry, the law of the place 
_ where the alleged loss was sustained 
determines whether there was _ action- 
i; Be eende ha Baw. sC.D., 26 F.Supp. 
85. | 


Ark. Generally, the lex loci delicti 
governs the right of an injured party 
to sue for a tort, the liability of the 
perpetrator, and the defenses he may 
—  nlead—Havres Drilling Corporation v. 
— S§mith, 143 §.W.2d 27, 200 Ark. 1098, 
. N.C. Where injury to plaintiff oc- 
curred in South Carolina from causes 
operating in that state, except for pro- 

cedural law of the forum, South Caro- 
lina Jaw was applicable in determin- 
ing plaintiff's rights.—Lancaster v. At- 
 lantie Greyhound Corporation, 14 S.B. 
2d 820, 219. N.C. 679. 

Tenn. The lex loci delicti determines 
the rights of parties affected by a 
wrong. Civ.Code La. art. 2315.—Ken- 
nard v. Illinois Cent. R. Co., 148 S.W. 
2d 1017, 

‘ § 28 


_ Ohio App. Generally, the law of the 
place of the wrong governs liability for 
tort.—Steffens v. Continental Freight 
'Worwarders Co., 85 N.H.2d 734, 66 
Ohio App. 534 
§ 30 


Ohio App. A person who does any 
tortious act for the purpose of causing 
harm to another or to his things or 
to the pecuniary interests of another 
is liable to the other for such harm 
if it results except where the harm 
results from an outside force, the risk 
of which is not increased by the de- 
fendant’s act.—Lovelady v. Rheinland- 
er, 34 N.H.2d 788, 66 Ohio App. 409. 

§ 34 

Pa.Com.Pl. One who does an unlaw- 
ful act is not thereby placed outside of 
the protection of the law, but to have 
this effect the unlawful act must have 
some causal connection with the injury 
complained of.—Smith y. Railway Ex- 
press Agency, 54 gai 90. 


‘Ariz. “Waiver’ oi the tort of chat- 
tel mortgagee’s agent in preventing 


sale of mortgaged turkeys was not. 
shown by mortgagor’s conferring with 
e 


agent after the breach concerning dis- 
position of turkeys, and expressing 
willingness to pay the mortgage indebt- 
edness from sale of turkeys.—Meason v. 


. Ralston Purina vee Hue P.2d 224, 


D.C.Wash. One cannot escape liabil- 
ity for tort in which he personally par- 
ticipated.—Gere y. Canal Boiler Works, 
33 F.Supp. 558. ; 

Mass. Where truck drivers’ union, 
at request of truck operators to divert 
to operators some of the business han- 
dled by plaintiff truck operator under 
contract with shipper by striking com- 
pelled shipper to enter into an agree- 
ment that during times when neces- 
sary to lay off trucks hauling busi- 
ness would be rotated among truck 
operators according to seniority based 
on time that each operator first did 
business with shipper as result of 
which plaintiff's business was harm- 
fully interfered with, other truck op- 
erators were bound by acts of union 
members made in pursuance of com- 
mon object.—Tompkins vy. Sullivan, 34 
N.H.2d 607, 309 ad 496. 


§ 

_C.C.A.Idaho. Where independent tor- 
tious acts of two persons combine to 
produce an injury indivisible in its 
nature, either tort-feasor may be held 
for the entire damage, not because he 
is responsible for the act of the other, 
but because his own act is regarded 
in law as a cause of the injury.—Husky 
Refining Co. v. Barnes, 119 F.2d 715, 
134 A.L.R. 1221. 

D.C.Tex. The Texas rule is that 
when wrongdoers act independently 
each is liable only for the injury caused 
by -his own wrong.—lIvey v. Phillips 
Petroleum Co., 36 F.Supp. 811. 

Cal.App. The liability of two or 
more persons who jointly engage in 
commission of a tort is “joint and sev- 
eral’.—Sparks v. Berntsen, 112 P.2d 
742, rehearing denied 113 P.2d 7385. 

Ky. The victim of a joint tort may 
sue the tort feasors jointly or several- 
ly, and none can escape liability until, 
satisfaction has been obtained from 
one or more of them.—Sherwood v. Hu- 
ber & Huber Motor Hxp. Co., 151 S.W. 
2d 1007, 286 Ky. 775. 

Miss. The term ‘joint tort-feasors”’ 
means that two or more persons are the 
joint participants or joint actors, either 
by omission or commission, in the 
wrongful production of an injury to a 
third person, and the act or omission of 
each is his own act or omission, but the 
acts or omissions are concurrent in or 
contribute to, production of the wrong- 
ful injury, so that each actor is, on his 
own account, liable for resulting dam- 
ages.—Granquist v. Crystal Springs 
Lumber Co., 1 So.2d 216. 

N.C. Strictly speaking “joint tort- 
feasors’ are persons who act in concert 
in committing wrong resulting in in- 
jury to person or damage to property, 
but, in law, such term includes those 
who commit separate wrongs without 
concert of action or unity of purpose 
when their acts are concurrent as to 
place and time and unite in. setting in 
operation a single destructive and 
dangerous force which produces a 
singie and indivisible injury.—Bost v. 
Metcalfe, 14 S.E.2d 648, 219 N.C. 607. 

Ohio App. Except in a case where 
two or more persons each acting inde- 
pendently create or maintain a situation 
which is a tortious invasion of a land- 
owner’s interest in use and enjoyment 
of land by interfering with his quiet, 
light, air or flowing water, each of per- 
sons who is independently guilty of 
tortious conduct which is a substantial 
factor in causing a harm to another is 
liable for the entire harm in absence of 
a superseding cause.—Smith y. Fisher, 
32 N.E.2d 561. 

A person whose tortious conduct is 
otherwise one of legal causes of injuri- 
ous result is not absolved trom liabniity 
of entire harm by fact that tortious act 
of another responsible person contribut- 
ed to the result, and it is also imma- 
terial that conduct of one was seriously 
wrongful while conduct of the other 


one is” 


aw. 
while that. d upo 


n 
N.B.2d 


purpose, and where the want of care 
of each is of the same character as the 
want of care of the other.—Davies Vv. 
Seasley, 34 N.H.2d 265. 

Tex.Civ.App. Where each tort-feasor 
acted independently of the others and 
there was no concert or unity of design 
between them, each is liable only for 
the part of the injury or damages 
eaused by his “several tort” and an 
action at law for damages for tort 
cannot be maintained against the sev- 
eral tort-feacors jointly—Palnxy_ As- 
phalt Co. vy. Helton, 144 §.W.2d 453, ér- 
ror dismissed, judgment correct. 


§ 50 

C.C.A.N.Y. The intimate details of 
private life are not entitled to an ab- 
solute immunity from the prying of 
the press, and a limited scrutiny may 
be had of the private life of any person 
who has achieved, or has had thrust 
upon him, the questionable and _in- 
definable status of a “public figure’.— 
Sidis v. F-R Pub. Corporation, 113 F. 
2d 806, affirming 34 F.Supp. 19. 

For “purposes of trade’ within New 
York statute prohibiting the unauthor- 
ized use for advertising purposes or for 
“purposes of trade’ of the name, por- 
trait or picture of any living person 
does not contemplate the publication of 
a newspaper, magazine or book which 
imparts truthful news or other factual 
information to the public. Civil Rights 


Law N.Y. §§ 50, 51.—Sidis v. F-R Pub. 
Corporation, 113 F.2d 806, affirming 34 
F.Supp. 19 

Where magazine article regarding 


plaintiff did not violate New York stat- 
ute prohibiting the unauthorized use 
for advertising or trade purposes of the 
name, portrait or picture of any living 
person, a newspaper advertisement an- 
nouncing the article shared the privi- 
lege enjoyed by the article, particularly 
where the advertisement did not use the 
name, portrait or picture of the plain- 
tiff. Civil Rights Law N.Y. §§ 50, 51.— 
Sidis v. F-R Pub. Corporation, 113 F, 
2d 806, affirming 34 F.Supp. 19. 
C.C.A.N.Y. Eavesdropping alone, 
though an invasion of privacy, is not 
a violation of a recognized legal “right 
a eee iar 8S. v. Goldman, 118 F:' 


D.C.D.C. A labor organization con- 
stituted of workers engaged in .the 
same trade or occupation as non-union 
employees of an employer have a legi- 
timate interest which affords just cause 
and excuse for peaceable efforts on the 
part of the members of such labor or- 
ganization to induce the employer to 
establish union scale of wages and con- 
ditions of employment regardless of 
whether the employees of thdt employ- 
er make such demands.—Consolidated 
Terminal Corporation v. Drivers, 
Chauffeurs and Helpers Local Union 
639, 38 F.Supp. 645. 

Where peaceful means are employed 
and purpose is a legitimate, not a ma- 
licious, one, the existence, and facts 
eoncerning a controversy between a 
labor organization and an employer of 
non-union employees can properly be 
made known, not only at the premises 
of the employer, but also at or near the 
premises of a dealer who sells the prod- 
ucts of such employer.—Consolidated 
Terminal Corporation V. Drivers, 
Chauffeurs and Helpers Local Union 
639, 33 K.Supp, 645. . 

Labor organizations have a_ right 
peaceably to give publicity to labor dis- 
putes in which they are interested, but 
such right of free speech must not be 
abused.—Consolidated Terminal Corpo- 
ration v. Drivers, Chauffeurs and Help- 
ers Local Union 639, 33 F.Supp. 645. 

D.C.Minn. Torts can be committed 
only by an invasion of. a legal right, 
and consist of “property torts” embrac- 
ing all injuries and damages to proper- 
ty, real or personal, and 


“personal | 
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prohibitin 
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The mere sale of a magazine or news- 
paper containing the facts about a per- 
son or his picture is not the “use” for 
advertising or trade purposes contem- 
Plated by the New York statutes pro- 


- hibiting the unauthorized “use” for ad- 


vertising or trade purposes of the 
name, portrait, or picture of any liv- 
ing person, since it is not the publica- 


' tion but the particular “use’? made of 


+ 


one’s name or picture which is prohib- 
ited. Civil Rights Law _N.Y. §§ 50, 51. 
—Sidis v. F-R Pub. Corporation, 34 
F.Supp. 19, affirmed 113 F.2d 806. 
N.¥.Sup. Where plaintiff posed as 
sailor being depicted by artist on world 
war service recruiting poster, and artist 
made such improvements in physique 


_ or features as deemed desirable on post- 


er, defendant’s use of poster incidental 
to portrayal of a naval picture with no 
intent of exhibiting plaintiff or his like- 
ness was not the use of plaintiff's ‘‘por- 
trait’ or “picture” for purposes of trade 
or advertising within contemplation of 
provisions of Civil Rights Law, so as to 
violate plaintiff’s ‘right of privacy’’. 
Civil Rights Law, §§$ 50, 51.—Freed v. 
al Ine., 24 N.Y.S.2d 679, 175 Misc. 

N.Y.City Ct. The fact that restau- 
rant operated for private gain and 
profit, by private individuals, happened 
to be located on property owned by 
the county and used for a park, did not 
grant restaurant an immunity from the 
consequences of labor disputes which 


other business establishments did not. 


possess.—People on Inf. Pignataro v. 
Bee Julis, 21 N.Y.8.2d 995, 174 Mise. 

Though no strike existed at restau- 
rant, the right to picket might, never- 
theless, be exercised by member of 
union if there was a labor dispute. 
Civil Practice Act § 876-a.—People on 
Inf. Pignataro v. De Julis, 21 N.Y.S. 
2d 995, 174 Misc. 836. 

N.Y.Sp.Sess. Where electric burglar 
alarm apparatus was leased to com- 
plainant, a haberdasher, by a protec- 
tive company under agreement where- 
by apparatus was to be serviced by 
company, and labor dispute developed 
between company and electrical work- 
ers’ union and defendants, who_ be- 
longed to union, picketed complainant’s 
store displaying signs stating that 
store was unfair to defendants’ union, 
picketing did not constitute a “secon- 
dary boycott” and was legal, where or- 
derly and peaceful.—People v. Muller, 
21 N.Y.S.2d 1003, 174 Mise. 872. 

Courts will protect the right of la- 
bor to strike where there is a bona 
fide labor dispute and it appears that 
picketing, if employed, is orderly and 
peaceful and not directed against one 
not legally involved in or concerned 
with controversy. Civil Practice Act, 
-§ 876-a.—People v. Muller, 21 N.Y.S. 
20.1003, 174 Misc. 872. 

Wash. Where union contract with 
bakery covering al] its truck drivers 
provided that bakery should not deliver 
goods for resale to any person not in 
good standing with the union, refusal 
of bakery’s drivers to deliver products 
to a bakery not in good standing with 
union, and picketing of bakery follow- 
ing its refusal to cease selling its prod- 
ucts to other bakery, did not constitute 
an illegal “secondary boycott’’.—Mar- 
vel Baking Co. v. Teamsters’ Union Lo- 
cal No. 524, 105 P.2d. 46. 

§ 52 

Wash. The Yaw imposes upon 

strangers to a contract the duty not 


to interfere with its performance, and 


d1 " 

n y for any interfer 

an action in tort.—J 

(104 P.2da- pe aie ‘ LoeAaye 
3 


U.S.01. The power to deny what oth- 
erwise would be lawful picketing de- 
rives from the power of the states to 
prevent future coercion.—Milk Wagon 
Drivers Union of Chicago, Local 753, v. 
Meadowmoor Dairies,’'61 S.Ct. 552, af- 
firming Meadowmoor Dairies v. Milk 
Wagon Drivers’ Union of Chicago, No. 
758, 21 N.H.2d 308, 371 Ill. 377, cer- 
tiorari denied Milk Wagon Drivers 
Union of Chicago, Local 753 v. Meadow- 
moor Dairies, 60 S.Ct. 128, 308 U.S. 596, 
84 L.Ed. 499, rehearing denied Milk 
Wagon Drivers Union of Chicago v. 
Meadowmoor Dairies, 60 S.Ct. 259, 308 
U.S. 637, 84 L.Ed. 529, vacated Milk 
Wagon Drivers Union of Chicago, Local 
753 v.. Meadowmoor Dairies, 60 S.Ct. 
1092, 310 U.S. 655, §4 L.Hd. 1419, cer- 
tiorari granted 60 S.Ct. 1092, 310 U.S. 
655, 84 L.Ed. 1419, 

C.C.A.2 A combined refusal to deal 
with anyone as a means of preventing 
him from dealing with a third person, 
against whom the combined action is 
directed, is a “boycott”, and, because 
a boycott is prima facie unlawful, it 
must be_ justified—Fashion Origina- 
tors Guild of America v. Federal Trade 
Commission, 114 F.2d 80. 

C.C.A.7. Employees have a right to 
strike for good cause or for no cause, 
but the strike must be conducted in 
a lawful manner, and when so con- 
ducted the striker retains his status as 
an “employee” and is protected by the 
National Labor Relations Act. Nation- 
al Labor Relations Act § 1 et seq., 29 
U.S.C.A. § 151 et seq.—Wilson & Co. V. 
National Labor Relations Board, 120 


F.2d 913. : 
Cal. Workmen may negotiate to- 
gether and exert various forms of 


economie pressure on employers, such 
as strikes, boycotts, both primary and 
secondary, and picketing, if they act 
peaceably and honestly.—McKay v. Re- 
tail Automobile Salesmen’s Local Union 
No. 1067, 106 P.2d $73, prior opinions 
89 P.2d 426, and 90 P.2d 113. 

Picketing peaceably and truthfully is 
lawful means of advertising organized 
labor’s grievances to public and right 
guaranteed by Constitution as incident 
of free speech.—McKay v. Retail Auto- 
mobile Salesmen’s Local Union No. 
1067, 106 P.2d 373, prior opinions 89 
P.2d 426, and 90 P.2d 113. 

Conduct of labor wnion in placing 
picket around employer’s place of busi- 
ness and of persons acting for it in 
congregating there in numbers and an- 
nouncing their intention to maintain 
picket until their demands. are com- 


plied with is not per se unlawful.—Mc-- 


Kay v. Retail Automobile Salesmen’s 
Local Union No. 1067, 106 P.2d 378, 
prior opinions, 89 P.2d 426, and 90 P. 
2d 113. 

One is not “intimidated” or 
“coerced,” in sense of “unlawful com- 
pulsion,” by being induced to forego 
business relations with one person 
rather than lose benefit of more profit- 
able relations with another.—McKay v. 
Retail Automobile  Salesmen’s Local 
Union No. 1067, 106 P.2d 373, prior 
opinions, 89 P.2d 426, and 90 P.2d 113. 

Coercion of employer to yield to his 
employees’ demands by fear that, if he 
does not, he will be unable to obtain 
such employees as will enable him to 
earry on his business properly, is not 
the kind of “coercion” of which courts 
can take notice—McKay v. Retail Au- 
tomobile Salesmen’s Local Union No. 
1067, 106 P.2d 3873, prior opinions 89 
P.2d. 426, and 90 P.2d 113. 


The term “labor dispute’ is broad 
one and properly applicable, in ab- 
sence of statutory definition, to any 


controversy reasonably related to em- 
ployment and to purposes of collective 
bargaining —McKay v. Retail Auto- 
mobile Salesmen’s Local Union No, 
1067, 106 P.2d 373, prior opinions, 89 
P.2d 426, and 90 P.2d 113. 

The fact that some labor union mem- 


‘bers, picketing employer’s premises as 


concomitant of strike for purpose of 


ce 
es v. Mat- 


oe 


form of concerted action by la i 
members.—Shafer v. Registered Pharm- 
acists Union Local 1172, 106 P.2d 403. 
The securing of closed shop contract — 
with employer is as proper an re 
of concerted action by employees as 
tainment of higher wages, shor 
hours of labor, or better working 
ditions.—Shafer vy. Registered Pharm. 
cists Union Local 1172, 106 P.2d 40 
Compulsion, brought about enti 
by moral force, to join labor union 
purpose of organizing closed — 
shop, is not made contrary to 
policy by any statute and is 
exercise of labor’s rights.—Shafer vy. 
Registered Pharmacists Union C 
1172, 106 P.2d 403. 


Cal. Peaceful picketing is 1wfu 
r union 


business.—Lund vy. 
Union No, 1414, 106 
Cal. Labor may 


P.2d 408. 
exert © 


County, 106 P.2d 411. eke 
The boycott, both primary an 
ondary, is proper method for lab 
apply economic pressure on empl 
in labor disputes.—Fortenbury Vv 
perior Court in and for Los A 
County, 106 P.2d 411. : 
There is no remedy for damage l 
may be inflicted by peaceful picketin 


ployees’ right to bargain collectivel 
Fortenbury v. Superior Court in 
for Los Angeles County, 106 P.2d 
Cal. It is not unlawful for labor 
unions to notify public that employer 
is marketing commodities under | on 
union conditions by peacefully picket- 
ing his place of business.—C. S. Smith 
Metropalitan Market Co. v. Lyons, 106 
P.2d 414, prior opinion 89 P.2d 425. 

The secondary boycott is form of 
economic pressure which labor organi-— se 
zations may properly employ in pursuit bah 
of any lawful end.—C, S. Smith Metro- — 
politan Market Co. v. Lyons, 106 P.2d 
414, prior opinion 89 P.2d 425. — Pye 
The mere fact that labor unions, i 
picketing places of business of co: 
poration employing no union men, i 
tended to institute boycott against 
does not render picketing illegal.—C. S. 
Smith Metropolitan Market Co. - v. 
Lyons, 106 P.2d 414, prior opinion 89 
P.2d 425. - 


rs 
, 


. 
¢ 
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Justification of picketing by labor 


union does not depend on existence of * 
strike by employees of picketed em- 


ployer, as such justification or lack 
thereof depends on purpose for which — 
means of concerted action are used a 
rather than type of means used.—C. §. 
Smith Metropolitan Market Co. vy. 
Lyons, 106 P.2d 414, prior opinion 89 
Pi2d 425, 

Picketing by labor union without a 
strike is no more unlawful than a 
strike without picketing.—C. S. Smith 
Metropolitan Market Co. v. Lyons, 106. 
P.2d 414, prior opinion 89 P.2d 425. 

Justification for picketing by labor 
union does not depend on existence of 
labor dispute between picketed employ- 
er and his employees.—C. S. Smith 
Metropolitan Market Co. v. Lyons, 106 
P.2d 414, prior opinion 89 P.2d 425. 

The propriety of lawful concerted aAc- 


tion against employer by workmen de- 
5 pends on whether they have such in- 
terest in employment relationship that 
: attainment of their object will benefit 
them directly or enhance their bar- 
gaining power. St.1937, p. 208, §§ 921, 
923.—C, S. Smith Metropolitan Market 
Co. v. Lyons, 106 P.2d 414, prior opin- 
ion 89 P.2d 425. aes 
Members of labor organization may 
have substantial interest in employ- 
ment relations of an employer, so as to 
entitle them to take concerted action 
against him, as by picketing, though 
none of such workmen is or ever was 
employed by him.—C. S. Smith Metro- 
politan Market Co. v. Lyons, 106 P.2d 
414, prior opinion 89 P.2d 425. 
Where union and nonunion employees 
are engaged in similar occupation and 
their respective employers are engaged 


P.2d 414, prior opinion 89 P.2d 425. 
A Jabor union may take lawful con- 
rted action, as by picketing, to 
organize nonunion shop, though labor 
standards thereof are equal to those of 
its union competitors, as such fact 
does not render union’s interest in ex- 
tending its organization any less sub- 
stantial—C. S. Smith Metropolitan 
Market Co. v. Lyons, 106 P.2d 414, 
prior opinion 89 P.2d 425. 

‘Where butcher’s union had contracts 
vith number of markets and butcher 
ops in certain city for employment of 
nly union members in compliance 
with union employment standards, 
-gome of such markets refused to com- 
y with union standards until their 
mipetitors were unionized, and presi- 
dent of market company employing no 
nion members admitted that he would 
ot sign union contract, if it required 
night and Sunday closing, as did such 
other contracts, members of such union 
were privileged to direct against such 
company any peaceful form of con- 
-ecerted action within their control, in- 
cluding picketing, for purpose of es- 
ablishing closed union shop in such 
company’s meat department, as they 
had substantial interest in company’s 
St.1937, p. 208, 


- Labor unions have right to engage in 
a3 concerted action to obtain union shop, 
thereby strengthening their bargaining 
_ power.—C, S. Smith Metropolitan Mar- 
ket Co. vy. Lyons, 106 P.2d 414, prior 

opinion 89 P.2d 425. 

Cal. Competitive freedom is of suffi- 
cient importance to justify one com- 
petitor in inducing a third party to 
forsake another competitor if no con- 
tractual relation exists between the lat- 
ter two.—Imperial Ice Co. v. Rossier, 
112 P.2d 6381. 

Del. The worker has right to associ- 
ate himself with his fellows for ad- 
- vanecement of his interests without in- 
terference on part of employer, and he 
has the same right to decline such as- 
sociation without fear of reprisal at the 
hands of a labor organization, and in 
absence of contractual obligation em- 
ployees may lawfully quit work singly, 
collectively or as an organization for 
any reason or for no reason, and em- 
ployer may hire and discharge work- 
men when and as he chooses, may em- 
ploy only non-union labor or by prop- 
er persuasion may induce union mem- 
bers to resign from their organiza- 
tions, and having due regard for pres- 
 eryation of contractual obligations and 
repression of illegal combinations and 
conspiracies, right to sever relations is 
mutual.—Motion Picture Machine Pro- 
jectionists Protective Union, Local No, 
473, v. Rialto Theatre Co., 17 A.2d 


The strike is accepted as an indis- 
pensable right of labor in its struggle 
with capital, and liability for resulting 
intentional harm is denied if the con- 
certed action is justified.—_Motion Pic- 
ture Machine Projectionists Protective 
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Union, Local No, 4738, v. Rialto Theatre 


Co., 17 A.2d 836. en 

Picketing the place of business of an 
employer, either for purpose of induc- 
ing employees to quit their work, or 
to refuse employment thereat, or to per- 
suade customers no longer to bestow 
their patronage, is not to be categori- 
cally condemned because injury may, 
and probably will, result, and ‘“picket- 
ing’ is not inevitably a species of in- 
timidation, but is a means of publiciz- 
ing grievances and for the enlistment of 
public support.—Motion Picture Ma- 
chine Projectionists Protective Union, 
Local No. 473, v. Rialto Theatre Co., 17 
A.2d 836. 

Dependent upon existence of a law- 
ful strike resulting from a bona fide 
labor dispute over wages, hours or con- 
ditions of work, “picketing’”’ as a means 
of informing workers and the public 
of existence of such dispute and for in- 
spiring their support is lawful if con- 
ducted without threats, violence, mo- 
lestation or the circulation of false rep- 
resentations by a reasonable number of 
persons whose interest in controversy 
is not too remote.—Motion Picture Ma- 
chine Projectionists Protective Union, 
Local No. 473, v. Rialto Theatre Co., 
17 A.2d 836. 

The length of time that may be re- 
quired to prepare one for certain work 
is not the sole test in determining 
whether work should be classed as 
“skilled labor’ as regards justification 
of trade union’s demand that a member 
should not be employed in menial tasks 
and in work not in keeping with dig- 
nity of a skilled trade and responsibili- 
ties incident thereto.—Motion Picture 
Machine Projectionists Protective Union, 
Local No. 473, v. Rialto Theatre Co., 17 
A.2d 836. 

Courts should be slow to discriminate 
too nicely between skilled and unskilled 
employments in determining propriety 
of labor union’s requirement preventing 
employment of its members at menial 
tasks and in work not in keeping with 
dignity of a skilled trade and responsi- 
bilities incident thereto.—Motion Pic- 
ture Machine Projectionists Protective 
Union, Local No. 473, v. Rialto Theatre 
Co., 17 A.2d 836. 

The work of a motion picture ma- 
chine projectionist was required to be 
classed as ‘skilled labor’ as regards 
justification of union’s requirement that 
a projectionist should not be employed 
at menial tasks such as usher, ticket 
taker, etc., which were not in keeping 
with dignity of a skilled trade and re- 
sponsibilities incident thereto.—Motion 
Picture Machine Projectionists Protec- 
tive Union, Local No. 473, v. Rialto 
Theatre Co., 17 A.2d 836. 

Ordinarily, a “strike” is not intended 
by those engaged in it to be a complete 
severance of the employer-employee re- 
lation, but only a means of enforcing 
compliance with some demand made on 
the employer.—Motion Picture Machine 
Projectionists Protective Union, Local 
No. 473, v. Rialto Theatre Co., 17 A.2d 
836. 

The question when a strike is at an 
end and right to picket has ceased to 
exist is one of fact to be determined by 
circumstances of particular case.—Mo- 
tion Picture Machine’ Projectionists 
Protective Union, Local No. 478, vy. 
Rialto Theatre Co., 17 A.2d 836. 

Ill A “secondary boycott” is some- 
times called an indirect, illegal boycott 
and exists where evil motive is found 
accompanied by unlawful acts, and it 
is defined as combination to exercise 
coercive pressure on customers, ac- 
tual or prospective, to. cause them to 
withhold their petronaep through fear 
of loss or damage to themselves.—2063 
Lawrence Ave. Bldg. Corporation vy. 
Van Heck, 35) N.Ei2q) 373, 3775 Til: 
37. 

Ky. Employees, as well as employ- 
ers, have right to combine for purpose 
of promoting their own interests, and, 
in furtherance thereof, employees have 
right to use all peaceful means to per- 
suade others not to patronize or accept 
employment from employer with whom 
dispute exists.—Blanford y. Press Pub, 
Co., 151 S.W.2d 440, 286 Ky. 657. 


\ ae ‘ nt * 
If an agreement by ° emp 
attempt to persuade others not t 


employer with whom dispute exists is 
in “restraint of trade’, it is illegal in 
sense that courts will not entorce it, 
but, so long as purpose of the com- 
bination is to BRuMOke legitimate in- 
terests of participants and means em- 
ployed are not unlawful, the party in- 
jured thereby is without remedy.— 
Blanford vy. Press Pub. Co., 151 S.W.2d 
440, 286 Ky. 657. 

To accomplish legitimate ends, a la- 
bor organization may strike; may in- 
dulge in peaceful picketing; may use 
any peaceful means, not partaking of 
fraud, to induce.others to become mem- 
bers; may acquaint the public with 
facts which it regards as unfair, pub- 
licize its cause, and use persuasive in- 
ducements to bring its own policies to 
triumph.—Blanford vy. Press Pub. Co., 
151 S.W.2d 440, 286 Ky. 657. 

When labor organization is engaged 
in a lawful strike, its members may 
join in a crowd to persuade other men 
who propose to work not to take their 
places; its members have a_ lawful 
right to assemble, to address their fel- 
lowmen and to endeavor in a peaceful, 
reasonable, and proper manner to per- 
suade them regarding merits of their 
cause, and to enlist sympathy, support 
and succor in the struggle for legiti- 
mate labor ends; and its members may 
assemble and agree to pursue, and 
pursue, any legal meang to gain their 
ends.—Blanford v. Press Pub. Co., 151 
S.W.2d 440, 286 Ky. 657. 

Mich. Peaceful picketing is within 
the right to make known the facts of a 
labor dispute and is lawful. Pub.Acts 
1939 ;o0.No; oh76; U.S.C.A.Const. 
Amend. 14.—Book Tower Garage v. Lo- 
eal No. 415, International Union, Unit- 
ed Automobile Workers of America, 295 
N.W. 320, 295 Mich. 580. 


N.J. Where there is labor dispute, 
picketing is lawful, and to prohibit 
picketing is an abridgment of right of 
‘free speech”.—Miller’s Ine. v. Journey- 
men Tailors Union Local No. 195 of 
Amalgamated Clothing Workers’ of 
America, 15 A.2d 824, affirming Mil- 
ler’s Ine. vy. Journeymen Tailors Union 
Local No. 195, 15 A.2d 822. 

N.J. Where proofs showed that ori- 
gin of strike lay in employers’ refusal 
to comply with wage provisions of con- 
tracts with unions and that its ob- 
jects were reimbursement of wage 
Shortages and maintenance of wage 
scale laid down in contracts, there was 
ample justification for exercise by 
workmen of their fundamental right to 
strike for the betterment of their con- 
dition.—Kingston Trap Rock Co. v. In- 
ternational Union of Operating Engi- 
neers, Local No. 825, 825-A and 825-B, 
19 A.2d 661, 129 N.J.Eq. 570. 

Even if the primary purpose of a 
strike was a closed shop at employers’ 
plant, the strike was net thereby ren- 
dered illegal— Kingston Trap Rock Co. 
v. International Union of Operating 
Engineers, Local No, 825, 825-A and 
825-B, 19 A.2d 661, 129 N.J.Eq. 570. 

The individual workman hag _ the 
fundamental right to refuse his serv- 
ices no matter by whom sought, and 
he may likewise enter into a combina- 
tion for the attainment of objects of 
common concern, and in the pursuit 
thereof may withhold the services of 
the members from those whose trade 


practices are deemed inimical to the - 


common interest.—Kingston Trap Rock 
Co, v. International Union of Operat- 
ing Engineers, Local No. 825, 825-A 
ee 825-B, 19 A.2d 661, 129 N.J.Eq. 
Where the thing done by a trade un- 
ion is associated directly rather than 
remotely with the pursuit of its legiti- 
mate aims, the welfare of society is 
considered served in a degree sufficient 
to ‘warrant the correlative interference 
with the rights of third parties—King- 
ston Trap Rock Co. v. International 
Union of Operating Engineers, Local 
No. 825, 825-A and 825-B, 19 A.2d 661. 
129 N.J.Eq. 570. 
At common law, every person has a 
right to full freedom in disposing af 


patronize or accept employment from 


others. N.J.S.A.  2::29-77, 
34:12-1.—Kingston Trap Rock Co. vy. 
International Union of Operating En- 
gineers, Local No. 825, 825-A and 825- 
B, 19 A.2d 661, 129 N.J.Eq. 570. 
N.J.Ch. Where clothing store own- 
er’s contract with tailors’ union re- 
quiring employment of union members 
expired and owner thereupon lawfully 
discharged union tailor and hired an- 
other man belonging to another union, 
the discharge created no “lockout” or 
. “Tabor dispute” which would make law- 
ful a strike and picketing by tailor 
and union for purpose of compelling 
owner to enter into new contract with 
union or to rehire tailor.—Miller’s, Inc., 
v. Journeymen Tailors Union Local No. 
195, 15 A.2d 822, affirmed Miller’s, Inc., 
v. Journeymen Tailors Union Local No. 
195 of Amalgamated Clothing Work- 
ers of America, 15 A.2d 824, 128 N.J. 
Eq. 162. 

A store owner has right to conduct 
business free from hindrance or ob- 
struetion of any kind when it is con- 
ducting business in a lawful manner, 
and picketing, even if peaceable, is 
unlawful except as an incident to the 
existence of a lockout or other labor 
dispute in which a strike can be jus- 
tified —Miller’s, Ine., v. Journeymen 
Tailors Union Local No. 195, 15 A.2d 
822, affirmed Miller’s Inc., v. Journey- 
men Tailors Union Local No. 195 of 
Amalgamated Clothing Workers’ of 
America, 15 A.2d 824, 128 N.J.Eq. 162. 

N.J.Ch. The owner of a_ business 
has the right to operate it without 
harassment resulting from _ illegal 
picketing.—Blonder v. United Retail 
Employees of Newark. Local No. 108, 
15 A.2d 826, 128 N.J.Eq. 41. 

N.Y. Individually and _ collectively, 
members of a trade union may at any 
time refuse to work because machinery 
is employed or for any other reason, 
and may strike in so doing.—Opera on 
Tour v. Weber, 34 N.E.2d 349, 285 
N.Y. 348, reversing 17 N.Y.S.2d 144, 
258 App.Div. 516, reversing 10 N.Y.S. 
2d 83, 170 Misc. 272, motion denied 19 
N.Y.S.2d 1020, 259 App.Div. 806, re- 
argument denied 35 N.H.2d 920. 

A secondary boycott is an illegal la- 
bor objective-—Opera on Tour v. Weber, 
34 N.E.2d 349, 285 N.Y. 348, reversing 
17 N.Y.S.2d 144, 258 App.Div. 516, 
reversing 10 N.Y.S.2d 83, 170 Misc. 
272, motion denied 19 N.Y.S.2d 1020, 
259 App.Div. 806, reargument denied 
85 N.E.2d 920. 

N.Y.App.Div. Under ordinary condi- 
tions where there is neither malice nor 
an attempt to inflict injury on others, 
members of a labor organization have 
right to refuse to work with persons 
employed in the same field of éndeavor 
who are not members of the organiza- 
tion.—American Guild of Musical Artists 
v. Petrillo, 24 N.¥.S.2d 854, 261 App. 
Div; 5 272. 

N.¥.Sup. Where a_ retailer is in 
unity of interest with the manufac- 
turer, the union may follow the non- 
union goods and seek by peaceful pick- 
eting to persuade the consuming pub- 
lic to refrain from purchasing the non- 
union product, but such rule does not 
apply to those other than retailers.— 
Back v. Kaufman, 22 N.Y.S.2d 449, 175 
Mise. 169, 

N.Y.Sup. Third persons not bearing 
any contractual or fiduciary relation- 
ship to stockholder may be held for 
false information knowingly and_ wil- 
fully disseminated, depreciating value 
of stock and resulting in loss to the 
stoekholder.—Coronado Development 
Corporation y. Millikin, 22 N.Y.S.2d 
670, 175 Mise, 1. 

N.Y¥.Sup. Generally, employees have 
the right to picket Ue nS 
vy. Hogan, 27 N.Y.S.2d 718. 

Picketing without a strike is no 
more unlawful than a_ strike without 
piheun es ecucel v. Hogan, 27 N.Y. 
x wd ’ 


Lo TORTS." 
There is no 
picketin 


for the purpose of inducing 


labor, but this presupposes a situation 
where the employer is free to contract 
with union.—Petrucci vy. Hogan, 27 N. 
Y.S.2d 718. : 

N.Y.Sup. Picketing peacefully 
ducted with truthful signs is not 
lawful.—Silver Dollar 
Weissman, 27 N.Y.S.2d 744. 

N.Y.Sup. Picketing by unions to 
bring about collective bargaining and 
to unionize establishment is not un- 
lawful if exercised within legal limita- 
tions.—Lilly Dache, Inc., v. Rose, 28 N. 
Y.S.2d 303. 

Picketing as a means of peaceable 
persuasion is lawful, but picketing for 
purpose of intimidation is unlawful.— 
pay Dache, Inc., v. Rose, 28 N.Y.S8.2d 

The right of laboring men and 
women to picket or to strike must be 
peaceable and must be motivated by and 
conducted in good faith.—Lilly Dache, 
Ine., v. Rose, 28 N,Y.S.2d 303. 

“Peaceable picketing’, in which la- 
boring men and women have right to 
participate during labor dispute, means 
tranquil conduct, conduct devoid of 
noise or tumult, the absence of a quar- 
relsome demeanor, and a course of con- 
duct that does not violate or disturb 
the public peace.—Lilly Dache, Inc., v. 
Rose, 28 N.Y.S.2d 308. fi 

Boisterous conduct, the use of vile 
language, bellicose demeanor, threats, 
violence, coercion, intimidation, shout- 
ing, and interference with use of prem- 
ises or impeding public highway, as 
by “mass picketing’, which is the use 
of a large number of pickets, is not 
“peaceable picketing’ but is ‘illegal 
picketing’, in which laboring men and 
women have no right to participate.— 
ae Dache, Ine., v. Rose, 28 N.Y.S.2d 


Or. Only clear danger of substantive 
evil may justify abridgment of the 
right to engage in peaceful picketing. 
U.S.C.A.Const. Amends. 1, 14.—Amer- 
ican Federation of Labor y. Bain, 106 
P.2d 544, 130 A.L.R. 1278. 

Tex.Civ.App Where employer. re- 
fused to sign contract tendered by un- 
ion but agreed to abide by the terms 
thereof and, when he_ subsequently 
failed to do so, union demanded that 
he sign written contract, employer’s re- 
fusal to sign written contract was suf- 
ficient to justify the resort by his em- 
ployees to striking and to picketing 
employer’s place of business.—Tipton 
v. Hotel and Restaurant Employees In- 
ternational Alliance, Local No. 808, 149 
S.W.2d 1028. 


Striking employees had the right to 
picket employer’s place of business in 
persou and also had the right to picket 
y representatives or proxy, since a 
law-abiding agent is a “lawful means” 
within statute providing that any mem- 
ber of union may attempt to induce by 
peaceful and lawful means, any per- 
son to relinquish any employment in 
which such person may be engaged. 
Vernon’s Ann.Civ.St. art. 5153.—Tip- 
ton v. Hotel and Restaurant Employees 
International Alliance, Local No. 808, 
149 S.W.2d 1028. 

Tex.Civ.App. Where general distribu- 
tor through whom plaintiff obtained 
right to handle beer as wholesale dis- 


con- 
un- 


-tributor decided to give business to 


another distributor, and manufacturer 
thereafter declined to sell beer to plain- 
tiff, manufacturer, general distributor 
and other distributor were not liable 
for destroying plaintiff’s business un- 
der rule that persons may not influence 
another person, whether parties to con- 
Spiracy or not, to refrain from  busi- 
ness with person without being guilty 
of actionable wrong, where there was 
no suggestion that any of such defend- 
ants ever sought to induce brewers or 
distributors of any other make of beer 
not to deal with plaintiff. Vernon’s 
Ann.P.C. art. 667—3.—Jax Beer Co. v. 
Palmer, 150 8.W.2d 452. 

Tex.Civ.App. The picketing by a la- 
bor union or its members has _ been 
legalized by statutes, with limited ob- 
jective of allowing striking employees, 


thing inherently illegal in Dreye 
} _their employer over wages, hours, or 
an employer to employ only union 5 


Bake Shop vy. = 


who have a bona fide dispute w. 


working conditions, to persuade other — 
employees to leave him, or to dissuade — ° 
third persons from Decoming his em-_ 
ployees. Rey.St.1925, art. 4642, subd. © 
1; arts. 5152-5154; art. 7426, subd. 1; 
art. 7428, subd. 2; Pen.Code 1925, 


erhood of Teamsters, Chauffeurs, Sta- 
blemen, and Helpers of America, 152 — 
S.W.2d 828, error refused. ata est i 2 
Wash. Peaceful picketing of the 
place of business of an employer by a — 
union which does not include in it 
membership any employee of such em- 
ployer, for the purpose of persuadin; 
or coercing employees to oin union 
against their wili. is unlawful.— Ve =i tee 
ly v. Garage Employees Local — ie bie! 
No. 44, 108 P.2d 354. ite 
Wash. A labor union had right | 
picket peacefully apartment houses 
which proprietor operated alone and 
without employees, and to advertise 
by use of sandwich boards carried b; 
pickets that proprietor was unfair t 
organized labor, for purpose of forc- 
ing proprietor, against her will, to join 
the union.—O’Neil vy. Building Service 
Employees International Union No. 6, nge 
115 P.2d 662. Be 


may forbid concerted picketing ant 
boycotting in aid of an unauthorize 
strike. St.1939, § 111.01 et seq—Ho 
and Restaurant Employees’ Internatio } 
al Alliance, Local No. 122 vy. Wisconsin — 
Employment Relations Board, 294 f 
W. 632, rehearing denied 295 N.W. 6 
Wis. Picketing aimed at enf i 
demands which an employer may no 
lawfully accede to is unlawful, even 
though it is free from violence.—Wis- 
consin Employment Relations Board v. 
Milk & Ice’ Cream Drivers & Dairy — 
Employees Union, Local No. 225, 299 
N.W. 31. VST CR ea 
Picketing is not lawful merely _be- 
cause it is free from violence-—Wis- | 
consin Employment Relations Board vy. 
Milk & Ice Cream Drivers & Dairy i 
Employees Union, Local No, 225, 2 
N.W. 31. eae re 
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D.C.Mass, One 


¥ 
who maliciously o 
without just cause or excuse persuade: 
another to break a contract to the injury — 
of the other party to the contract is 
liable in tort.—U, 8S. v. Newbury Mfg. 
Co., 36 F.Supp. 602. y 

The rule that one who maliciously or Hie 
without just cause or excuse persuades 
another to break a contract to the in- ~— 
jury of the other party to the contract 
is liable in tort presupposes that the 
party defaulting was ready, able and 
willing to perform and would have done ~ 
so had it not been prevented or per- _ 
suaded by the malicious and unwarrant-_ 
ed interference of a third party.—u. S. 
v. Newbury Mfg. Co., 36 F.Supp. 602. 

The rule that one who maliciousiy ORD, 
without just cause or excuse persuades 
another to break a contract to the in-— 
jury of the other party to the contract — 
is liable in tort cannot be applied where ~ 
a successor corporation is employed by 
its predecessor as an instrumentality 
by which the latter proceeds to violate — 
its contract.—U. S. v. Newbury Mfg. 
Co., 36 F.Supp. 602. ths 

Ariz. Under feed agreement whereby 
feed manufacturer was given mortgage 
on turkeys and turkey grower agreed — 
not to move turkeys from ranch with- 
out manufacturer’s permission and to 
pay notes at times determined by sale 
of turkeys, manttfacturer as mortgagee 
could stop a proposed sale of turkeys 
in instances in which its honest judg- 
ment led it to believe that the result 
would dissipate or jeopardize its se- 
curity, and its right was qualified and 
not absolute. Rey.Code 1928, § 4780. 
—Meason y. Ralston Purina Co., 107 P. 
2d 224. 

The agent of feed manufacturer hold- 
ing mortgage on turkeys had right to 
keep close watch on turkeys sold _ to 
be sure that sale was fair and that 
agreed portion ot receipts were applied 


f 


=" q 


on notes, but could not interfere with 
- a contract of sale that had already 
been entered into and partially carried 
out, unless he honestly believed that 
security would be weakened or become 
insufficient for any balance remaining. 
- Rev.Code 1928, § 4780.—Meason  v. 
' Ralston Purina Co., 107 P.2d 224. 
That seller and purchaser of mort- 
gaged turkeys allegedly might have 
ignored actions and statements of mort- 
-—s- gagee’s agent in attempting to pre- 
vent the sale did not relieve mortgagee 
from liability for agent’s unjustified 
acts in preventing the sale,.on theory 
_ that sale coula have been consummated 
notwithstanding such acts, since pur- 
chaser was not required to consum- 
mate the purchase if it feared litiga- 
tion.—Meason y. Ralston Purina Co., 
107 P.2d 224. 
The fact that mortgagor of turkeys 
might have proceeded against purchas- 
er of the turkeys for breach of sale 
contract did not prevent him from re- 
covering from mortgagee and mort- 
- gagee’s agent for the tort of wrong- 
fully inducing the breach.—Meason vy. 
Ralston Purina Co., 107 P.2d 224, 
Cal. An action will lie for inducing 
breach of contract by resort to means 
in themselves unlawful, such as libel, 
slander, fraud, physical violence, or 
‘threats of such action.—Imperial Ice 
Co. vy. Rossier, 112 P.2d 631. 
A person is not justified in inducing 
a breach of contract simply because he 
‘is in competition with one of the par- 
ties to the contract and seeks to fur- 
ther his own economie advantage at the 
_ expense of the other.—Imperial Ice Co. 
vy. Rossier, 112 P.2d 631. 
A party May nof under the guise of 
competition actively and affirmatively 
induce a breach of a competitor’s con- 
tract in order to secure an economic 
_ advantage’ over that competitor.—Im- 
_ perial Ice Co, v. Rossier, 112 P.2d 631. 
~ In California, an action will lie for 
 unjustifiably inducing a breach of con- 
A St Ice Co. v. Rossier, 112 


. 


Ga. Inducing repudiation of an ille- 
gal contract is not wrongful.—Gunnels 

_v, Atlanta Bar Ass’n, 12 §.H.2d 602, 191 
Ga. 366, 132 A.L.R. 1165. 

Kan. Generally it is an actionable 
wrong for a third person without jus- 

tification to induce one party to a 
contract to breach the contract to the 
damage of the other party to the con- 
 tract.—Russell v. Bovard, 113 P.2d 
1064, 153 Kan. 729. 

Minn, Wrongful and malicious inter- 
ference by a stranger with contract re- 
lations existing between others, causing 
one of the parties to the contract to 
commit a breach thereof, amounts to 
an actionable ‘“tort’.—Wolfson ~ vy. 
. Northern States Management Co., 299 
-IN.W. 676. 

: N.Y.City Ct. One who, having knowl- 

_ edge of an existing valid contract be- 
_ tween others, intentionally and with- 

out reasonable justification induces one 

of the parties to the contract to breach 
it to the damage of the other party, 
is liable in an action to recover the 

damages suffered.—Levy v. Cohen, 27 

N.Y.S.2d 385 

Actual consummation of a scheme to 
deprive lessee of his rights under a 
lease to realty is not the test of the 
liability for such conduct, and hence 
damage to the lessee resulting from 
such tortious interference was sufficient 
to raise a cause of action for the re- 

covery of such damages.—Levy v. 

Cohen, 27 N.Y.S.2d 385. 

N.C. Knowledge of a contract not to 

engage in a competing business is a 

condition of liability of a third person 
. who has aided the covenantor in violat- 

_ ing the agreement.—Sineath v. Katzis, 
Pesan s.e2d. 671, 218/N.C. 740. 

Ohio App. One does not induce an- 
other to commit breach of contract 
with a third person when he merely 
enters into an agreement with the 
other with knowledge that the other 
cannot perform both it and his con- 
tract with the third person.—Horth vy. 
American Aggregates Corporation, 35 
N.B.2d 592. f 

Pa.Super. Where third parties who 
are not employees of a plaintiff unlaw- 


ite Lia Neen 


Re Lek a 


fully interfere with contracts made by — 
plaintiff with other parties who are 


not plaintiff’s employees, plaintiff can 
maintain an action against the wrong- 
doers.—Eddyside Co. v: Seibel, 15 A. 
2d 691, 142 Pa.Super. 174. 

When one has knowledge of the con- 
tract rights of another, his wrongful 
inducement of a breach thereof is a 
willful destruction of the property of 
another and cannot be justified on 
theory that it enhances and advances 
the business interests of the wrong- 
doer.—Eddyside Co. v. Seibel, 15 A.2d 
691, 142 Pa.Super. 174. 

A violation of legal right committed 
knowingly gives rise to a cause of ac- 
tion, and it is a violation of legal right 
to interfere with contractual relations 
recognized by law if there is no suf- 
ficient justification for the interfer- 
ence, and “maliciousness” in the inter- 
ference with contractual relations does 
not necessarily mean actual malice or 
ill will but the intentional doing of a 
wrongful act without legal or social 
justification—Eddyside Co. v. Seibel, 
15 A.2d 691, 142 Pa.Super, 174. 

Where one having knowledge of an 
existing valid contract between others, 
intentionally, and without reasonable 
justification induces one of the parties 
to contract to breach it to damage of 
other party, wrongdoer is liable in an 


‘action to recover the damages suffered 


and the action is predicated on the in- 
tentional interference without justifica- 
tion with contractual rights, with 
knowledge thereof, and such interfer- 
ence constitutes a legal wrong, and, if 
damages result therefrom, a valid cause 
of action exists therefor.—EHddyside Co. 
vf Seibel, 15 A.2d 691, 142 Pa.Super. 
_ Where members of union allegedly 
interfered with contracts between dance 
hall operator and dance band leaders 
and managers, fact that it was duty 
of a member of musicians’ union, under 
union by-laws, to consider any contract 
with a dance hall operator, not filed in 
writing with local secretary, to be in- 
valid, did not affect member’s duty un- 
der the laws of the commonwealth to 
perform his contract.—Hddyside Co. v. 
Seibel, 15 A.2d 691, 142 Pa.Super. 174. 


S.C. A party to a contract may have 
a cause of action against a third. per- 
son for interference with contractual 
relationship, but a valid contract must 
exist before liability of third person 


arises.—Parker, y. Brown, 10 S.H.2d 
625, 195 S.C. 35. 
Wash. One who induces or _ per- 


suades another to break a contract is 
liable in _ damages.—Searg vy. Interna- 
tional Brotherhood of Teamsters, 
Chauffeurs, Stablemen and Helpers of 
America, Local No. 524, 112 P.2d 850. 
_ The anti-injunction act relating to 
issuance of injunction in labor dis- 
putes did not justify conduct of busi- 
ness agents in procuring a breach of 
an existing contract between other per- 
sons. Laws 1919, c. 185.—Sears y. In- 
ternational Brotherhood of Teamsters, 
Chauffeurs, Stablemen and Helpers of 
America, Local No, 524, 112 P.2d 850. 

An individual or labor union which 
maliciously or wantonly interferes or 
intermeddles with contract between 
third persons for the purpose of se- 
curing a breach thereof is liable for 
damage resulting if contract is ac- 
tually breached.—Sears v. International 
Brotherhood of Teamsters, Chauffeurs, 
Stablemen and Helpers of America, 
Local No. 524, 112 P.2d 850. 
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Cal. Whatever interest society has in 
encouraging free and open competition 
by means not in themselves unlawful, 
contractual stability is generally ac- 
cepted as of greater importance than 
competitive freedom.—Imperial Ice Co, 
v. Rossier, 112 P.2d 631, 

A person is free to carry on his 
business, including reduction of prices, 
advertising and _ solicitation in the 
usual lawful manner, although some 
third party may be induced thereby to 
breach his contract with a competitor 
in favor of dealing with the advertiser. 
Bee Ice Co. v. Rossier, 112 P.2da 


tracts with 


‘perso ave — 
1 a third, each ma, ee 
any legitimate means at his disposal to 
secure performance of his contract, 
even though the necessary result will 
be to cause a breach of the other con- 
tract.—Imperial Ice Co. v. Rossier, 112 | 
P.2d 631. ) i 
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‘Cal. A plaintiff in an action for 
wrongful death who does not join as 
a party an heir who is known to him 
is liable for damages resulting to the 
heir from his failure to do so. Code 
Civ.Proc. §§ 377, 382.—Watkins v. Nut- 
ting, 110 P.2d 384, prior opinion 104 
P.2d 418. 
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D.C.Ky. A tort-feasor is not to be 
granted exemption from liability be- 
cause act was committed in perform- 
ance of an invalid contract.—Ken- 
tucky-Tennessee Light & Power Co. v. 
Nashville Coal Co., 37 F.Supp. 728. 

Cal. Generally, an action will lie for 
inducing a breach of contract by the 
use of moral, social, or economic pres- 
sures in themselves lawful, unless there 
is sufficient justification for such in- 
ducement, and such justification exists 
when a person induces a breach of con- 
tract. to protect an interest which has 
greater social value than insuring the 
stability of the contract.—Imperial Ice 
Co. v. Rossier, 112 P.2d 631. 

A person is justified in inducing the 
breach of a contract. the enforcement 
of which would be injurious to health, 
safety, or good morals.—Imperial Ice 
Co. v. Rossier, 112 P.2d 631. : 

The interest of labor in improving 
working conditions is of sufficient 
social importance to justify peaceful 
labor tacties otherwise unlawful though 
they have the effect ‘of inducing 
breaches of contract between employ- 
er and employee, or employer and cus- 
tomer.—Imperial Ice Co. v. Rossier, 112 
P.2d 631. 

Ga.App. An action ex delicto may be 
based upon a duty imposed by law in 
consequence of a contractual relation 
between the parties, and in that case 
the action is not based upon the con- 
tract, especially where none of the pro- 
visions thereof are recited and there is 
no allegation that provisions were vio- 
lated. Code, § 105-101.—Postal Tele- 
graph-Cable Co. v. Kaler, 16 S.H.2d 77. 

Ky. The victim of a joint tort may 
sue the tort feasors jointly or several- 
ly, and none can escape liability until 
satisfaction has been obtained from 
one or more of them.—Sherwood v. 
Huber & Huber Motor Exp. Co., 151 
S.W.2d 1007, 286 Ky..775.. 

La. Plaintiff was not entitled to re- 
cover damages against president, of 
oil company for cancellation by com- 
pany of scrubber oil contract, which 
by its terms was subject to cancella- 
tion by either party, with or without 
reason, on. ten days’ notice, where 
plaintiff failed to establish his allega- 
tion that cancellation was due to ac- 
cusations made by president of oil 
company that plaintiff was stealing 
president’s cattle—Dickerson vy. Dick- 
erson, 2 §So0.2d 6438, 197 La. 907. 

Mass. Public policy requires that in 
general one who has been wronged in 
the past resort to the law for redress, 
instead of retorting in kind and miti- 
gating the damages because of mutu- 
ality of wrongdoing.—Conroy y. Fall 
River Herald News Co., 28 N.B.2d 729. 

N.Y¥.Sup. Unless individual’s consent 
to the publication of his picture in 
booklet sold by corporation to its pa- 
trons attending bicycle race was in 
writing, defense of corporation that 
individual consented to the publication 
was not available to corporation as a 
complete defense to an action against 
it for the publication, but corporation 
could assert oral consent as a partial 
defense in mitigation of damages. Civ- 
il Rights Law, §§ 50, 51.—Miller y, 
Madison Square Garden Corporation, 
28 N.Y.8.2d 811, 176 Mise. 714, 
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C.C.A.N.Y. A complaint alleging the 
publication in a magazine without 
plaintiff's consent of a biographical ar- 
ticle which described plaintitt as one 
who had been an infant prodigy and 


~$§ 50, 51.—Sidis v. F-R Pub. Corpora- 


_ the law of California, Georgia, Kansas, 


e 
igh hi 
cant cle 
action for v 


signi 
cause of ac ‘ 
tiff’s alleged “right of 


ation of plain- 
‘privacy’? under 


Kentucky or Missouri, notwithstand- 
ing allegation of actual malice in the 
publication.—Sidis v. F-R Pub. Cor- 
poration, 113 F.2d 806, affirming 34 
F.Supp. 19. ; ; 
_ A complaint alleging the publication 
in a magazine without plaintiff’s con- 
sent of two biographical articles which 
limited themselves to the unvarnished, 
unfictionalized truth did not state a 
cause of action under New York stat- 
utes prohibiting the unauthorized use 
for advertising, or trade purposes of 
the name, portrait or picture of any 
living person. Civil Rights Law N.Y. 


tion, 113 F.2d 806, affirming 34 ks 
Supp. 19. 
D.C. Mass. Complaints alleging a ful- 


ly consummated sale of merchandise to 
eorporation which had agreed to dis- 
pose of merchandise for export to for- 
eign countries only and alleging breach 
of contract by sale of quantities of 
merchandise to a named corporation 
and others within the United States 
would not support an action sounding 
in tort either against the first corpo- 
ration or against both corporations as 
“joint tort feasors’’.—U. S. v. Newbury 
Mfg. Co., 36 F.Supp. 602. 

Allegations that corporation was or- 
ganized with interest and control iden- 
tical with purchasing corporation since 
making of contract whereby purchas- 
ing corporation agreed to dispose of 
merchandise purchased from the gov- 
ernment for export to foreign coun- 
tries only and that with full knowledge 
of restriction placéd on sale, corpora- 
tion purchased and resold a quantity of 
the merchandise pursuant to a con- 
spiracy with purchasing corporation to 
violate the terms of contract, if proved, 
did not make corporation liable in 
tort for maliciously interfering with 
performance of contract.—U. S. v. New- 
bury Mfg. Co., 36 F.Supp. 602. 

D.C.N.Y. A complaint alleging the 
publication without plaintiff’s consent 
of biographical articles which described 
plaintiff as an infant prodigy, which 
were captioned in part “Where Are 
They Now?” and which allegedly held 
plaintiff up to public scorn, did not 
state a cause of action for violation 
of “right of privacy” under the laws 
of California, Georgia, Kansas, Ken- 
tucky, or Missouri. Rules of Civil 
Procedure for District Courts, rule 12 
(b), 28 U.S.C.A. following section 723c. 
—Sidis y. F-R Pub. Corporation, 34 F. 
Supp. 19, affirmed 113 F.2d 806. 

A complaint alleging that two bio- 
graphical articles about plaintiff who 
had been an infant prodigy were pub- 
lished in a magazine without plaintiff’s 
consent, that the articles which were 
entitled in part “Where Are They 
Now ?”? were advertised in a_ daily 
newspaper, that they were published as 
a deliberate and sensational journalist- 
ic schenie for advertising purposes and 
for purposes of trade, did not state a 
eause of action for violation of “right 
of privacy’? under New York statutes 
prohibiting the unauthorized use for 
advertising or trade purposes of the 
name, portrait, or picture of any liv- 
ing person. Civil Rights Law N.Y. §§ 
50, 51--Sidis v. F-R Pub, Corporation, 
34 E.Supp. 19, affirmed 113 F.2d 806. 

Cal.App. Complaint alleging that 
note and trust deed were executed, 
with amount of consideration left 
blank, and delivered to trustee with 
understanding that instruments were 
to be completed only in event that 
loan was procured, that loan was ney- 
er procured on account of defendants’ 
failure to fulfill their agreement, that 
contrary to their understanding de- 
fendants wrongfully and arbitrarily in- 
serted in note and trust deed the sum 
of $17,500 and recorded the instru- 
ments, clouding title to the real prop- 
erty and preventing plaintiffs from. 
procuring loan stated a good cause 
of action for damages for willfully and 
wrongiuly. clouding plaintiffs’ title— 
Vaughan v. Roberts, 113 P.2d 884. 


Ae 


Fy Ga.App. A petition 


entist spread out a pallet on office 


floor and thereafter pursued a course’ 
of conduct designed to solicit sexual 


intercourse with patient did not state 
a cause of action in tort for indecent 
conduct as against general demurrer. 
Laws 1937, p. 627.—Bryan v. Grace, 11 
S.H.2d 241. > 

Ky. A petition which alleged that 
newspaper published notice that plain- 
tiff owed an account at a grocery store 
notwithstanding that plaintiff informed 
editor of newspaper of malicious motive 
for which publication was being made 
and requested him to refuse to publish 
notice, and’ that notice caused plaintiff 
great mental pain, humiliation, mortifi- 
cation, and injured plaintiff's standing 

‘in his community and other sections 
where newspaper was circulated, was 
sufficient to state a cause of action in 
tort against newspaper publisher for 
unwarranted invasion of “right of pri- 
vacy”.—Trammell yv. Citizens News Co., 
148 S.W.2d 708, 285 Ky. 529. 

Mont. To state a “cause of action in 
tort’ facts must be sufficiently set out 
to show the existence of a duty on part 
of defendant, a violation of that duty 
and an injury to_ plaintiff resulting 
from that breach.—Radosevich v. Engle, 
Te ae 299 

Ohio App. An amended petition al- 
leging that defendant maliciously in- 
duced corporation to breach contract 
with plaintiff and make new contract 
with defendant stated a cause of ac- 
tion.—Horth v. American Aggregates 
Corporation, 35 N.W.2d 592. 

Or. A complaint alleging that store 
maintaining optical department, and 
manager of such department, signed 
plaintiff's name to telegram urging gov- 
ernor to veto optical bill without 
plaintiff’s knowledge or consent, and 
that plaintiff was a civil service em- 
ployee prohibited by law frqm engag- 
ing in political activities, and that 
plaintiff’s position and right to recover 
pension were thereby jeopardized, and 
that plaintiff thereby suffered mental 
anguish, stated cause of action for 
breach of plaintiff’s “right of privacy”’. 
—Hinish v. Meier & Frank Co., 113 
P.2d 438. 

Wash. The elements of a “tort” are 
a wrong committed and damage result- 
ing therefrom, and guflicient allegation 
showing manner in which a. defendant 
has committed an actionable wrong 
against a plaintiff and the resulting 
damage therefrom states a cause of ac- 
tion “ex delicto.”—Jones vy. Matson, 104 
iewroh ica ; 


8 64 

C.C.A.JU. In action to recover money 
allegedly due from defendant under a 
written agreement, defendant’s counter- 
claim, alleging that plaintiff maliciously 
and with intention of injuring defend- 
ant’s reputation and damaging his 
business caused a certain association 
to write to defendant’s customers that 
he was no longer in a position to act 
for them in the insurance business, was 
properly dismissed, where association’s 
letter, attached to counterclaim as an 
exhibit, requested addressee to ac- 
knowledge notification of agency change 
without asserting that association was 
plaintiff's agent, defendant’s connection 
with letter did not appear, and it was 
not alleged in counterclaim that state- 
ments in letter were untrue.—Price, 
Forbes & Co. v. Montgomery, 115 F. 
2d, 611. 

Kan. A cross-petition alleged that 
defendant had entered. into contract 
with trustees to purchase realty, and 
that in order to defeat defendant’s 
beneficial interest under the contract, 
the trustees conspired with plaintiff 
and another to sell and convey the 
realty to the plaintiff and that the 
plaintiff agreed to pay certain sums if 
the sale to the defendant could be 
defeated and the realty conveyed to 
the plaintiff, and that trustees failed 
and refused to carry out the terms of 
their contract with defendant, was suf- 
ficient, as against a demurrer, to state 
a cause of action against the plaintiff 
for inducing breach of contract.—Rus- 
aa v. Bovard, 113 P.2d 1064, 153 Kan. 


alleging that _ 


the proximate 
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Ohio App. In pats er plaintiff — 
must allege and prove facts showing — 
that the act or neglect of defendant is — 

cause of the injury of 
which the plaintiff makes complaint, 
and mere statement to that effect i 


make advisor legally responsible for — 
unlawful act following it—Rowen vy. 
Mewborn, 11 Bull el ies 218 N.C. 423. \y 


of the issues involved, was admissible 
though events did not occur in defend- 
ant’s presence.—Horth v. American Ag- 
gregates Corporation, 35 NEH.2d 592. * 
In action for maliciously inducing ~ 
its contract with 
plaintiff, evidence of statement by cor- — 
poration’s secretary, that he did not 
consider he had a contract with plain- 
tiff and that if he conld he was going 
to let someone else do the work, was 
admissible-—Horth v. American Aggre- 
gates Corporation, 35 N.E.2d 592. cK 
Pa.Super. In dance hall operator’s” 
action against members of union who 
allegedly interfered with oral and writ- 
ten contracts between operator and 
dance band leaders and managers, by- 
law of musicians’ union requiring a ~ 
contract with any member to be filed 
with the secretary before it becomes ~ 
binding was not admissible as estab- 
lishing that oral contracts never came 
into being and that obligation of writ- yr: 
ten contracts became nonexistent. for 
nonfulfillment of formality required Db: 
by-law.—lKddvside Co. v. Seibel, 15 
2d 691, 142 Pa.Super. 174. CO 
In dance hall operator’s action 
against members of musicians’ union _ 
who allegedly interfered with contracts 
between operator and dance bands, pro-— e 
y 


vision of by-laws of musicians’ union 
for the disciplining of employers ge 


soliciting disregard of union wage 
scales. was inadmissible to show that 
defendants were under a duty in con- 
flict with a legal duty of some de- © 
fendants as parties to contracts with 
plaintiff and of the other defendants Vee 
to respect and not to interfere with 
such contracts, and exclusion was  ~— 
harmless in so far as offered in exten- 
uation of defendants’ conduct to dis- 
prove malice, since sufficiently covered _ 
by testimony of secretary of the local 
union.—Eddyside Co. v. Seibel, 15 A.2d 
691, 142 Pa.Super. 174. 


In action by corporation operating 
dance hall against members of union  — 
who allegedly interfered with contracts 
between corporation and dance bands, 
testimony of president of corporation 7 
showing attendance at a number of 
dances where services of bands under 
contracts with corporation were sup- 
plied as compared with occasions when 
orchestras composed of members of 
local union played, which testimony 
took into consideration variations in 
weather conditions, and testimony as 
to. profits of operation of | dance 
pavilion during previous season was — 
admissible-—Hddyside Co. v. Seibel, 15 — 
A.2d 691, 142 Pa.Super. 174. 


§ 70 

Mass. Where truck drivers’ union, 
at request of truck operators to divert 
to other operators some of the busi- 
ness handled by plaintiff truck opera- 
tor under contract with shipper by 
striking compelled shipper to enter in- 
to an agreement that during times 
when necessary to lay off trucks, haul- 
ing business would be rotated among 
truck operators according to seniority 
based on time that each operator first 
did business with shipper as result of 
which truck operator’s business was 


‘ 


harmful interference was _ sufficient 
proof of “malice” so as to warrant im- 
position of liability on aaah 
- kins v. Sullivan, 34 N.H.2d 607, 309 
 . Mass. 496. 
4, N.C. Proof must be of such character 
as to show with at least some degree of 
certainty that alleged wrongs produced 
a plaintiff’s injury, and both wrong and 
damage must be shown, and it must ap- 
pear that the damage was the effect and 
the wrong was the cause.—Sineath v. 
Katzis, 12 S.E.2d 671, 218 N.C. 740. 
“ In action by children of 


ceeds of the realty 
herself under another provision of the 
will, the widow caused testator to sell 
the realty, evidence was insufficient to 
epete that the widow was actuated 
by. purpose of causing harm to the 
children in exerting the force she ex- 
erted in relation to the transfer of the 
—- realty.—Loyelady vy. Rheinlander, 34 N. 
#H.2d 788, 66 Ohio App. 409. 

In action by children of testator 
- against testator’s widow on _ ground 
- that for the specific purpose of work- 
ng an ademption of a devise to the 
ehildren and acquiring the proceeds of 
the realty so devised for herself under 
another provision of the will, the wid- 
ow caused testator to sell the realty, 
even if the widow was actuated by 
purpose of rendering ineffective the 
- devise, evidence showing that for many 
months after the sale the testator fre- 
quently was away from the widow and 
doing things contrary to her known 
desires, and that he had many oppor- 
- tunities to bequeath the proceeds of 
the real estate and did not do so, 
, Bee en ding his actual knowledge 
of the legal effect of the sale, estab- 
_ lished that the influence exerted by 
the widow was not the proximate 
-eause of the damage to the children 
nd preeluded recovery.—Lovelady vy. 
Rheinlander, 34 N.E.2d 788, 66 Ohio 
App. 409. 
Ohio App. Evidence held not to au- 
thorize finding that defendant mali- 
ciously induced corporation to breach 
its eontract with plaintiff, as ground 
for recovery of damages.—Horth v. 
American Aggregates Corporation, 35 
N.H,2d 592. 

§ 73 


4 In action on notes given for 
turkey feed, wherein maker of notes 
denied liability and filed cross-com- 
_plaint for damages for interference by 
plaintiff’s agent with sale of turkeys, 
whether agent’s interference was jus- 
tified under terms of mortgage on tur- 
keys was for jury. Rev.Code 1928, § 
- 4780.—Meason vy. Ralston Purina Co., 
- 107 P.2d 224. 


App.D.C. In action for damages for 
alleged violation of plaintiff’s right of 
privacy by publication of a newspaper 
advertisement, which mentioned plain- 
tiff’s name, the fact that defendant’s 
name appeared in body of advertise- 
ment was insufficient to raise a pre- 
sumption of authorship which would 
warrant submitting case to jury, 
especially where there was no statute 
providing that printed matter purport- 
ing to be published by a certain per- 
son should constitute evidence of pub- 
lication by such person, since mere 
presence in printed material of name 
of a particular person constitutes no 
_ gubstantial evidence that that person 
caused such material to be written or 
__-~published.—Mancari y. Frank P. Smith, 
'Inc., 114 F.2d 834. 


‘Pa.Super. In dance hall operator’s 
action to recover damages resulting 
from alleged interference by members 
of musicians’ union with contracts be- 
tween operator and leaders and mana- 
ers of dance bands, evidence presents 
ury question whether defendants acted 
with malice in interfering with such 
contracts and preventing dance bands 
from playing at operator’s dance hall. 
—Hddyside Co. v. Seibel, 15 A.2d 691, 
142 Pa.Super. 174, 


harmfully interfered with, showing of 


TORTS 


“TOWAGE 


§ 6... 
D.C.La. Under towage contract be- 
tween towboat owner and barge owner 


- whereby it was agreed that towing of 


barge was to be at sole risk of barge 
owner, towboat owner occupied status 
of a “private carrier’ and was spe- 
cifically exempted from all liability for 
any loss or damage suffered by barge, 
even though such were proximate re- 
sult of negligence on part of towboat 
owner, its agents, servants, and em- 
ployees.—Mengel Co. vy. Inland Water- 
ways Corporation, 34 F.Supp. 685. 
The liability-exemption features of 
towing contract, whereby it was agreed 
that towboat owner’s towing of barge 


was to be at sole risk of owner of | 


barge, were not invalid as against pub- 
lic policy.—Mengel Co. v. Inland 
RiBter asa Corporation, 34 F.Supp. 


§ 15 

C.C.A.Cal. A towage company’s con- 
tract to furnish a tug to lumber com- 
pany for use in towing log raft. on 
agreed voyage in consideration of stat- 
ed sum, with provision that, if tug 
were prevented from completing con- 
tract for any cause except disablement 
thereof, stated hire should be consid- 
ered earned and time consumed com- 
puted at rate of stated sum _per day, 
was not completely performed and en- 
tire amount of specified consideration 
earned when tug broke down short dis- 
tance from starting point of voyage, 
but completed contract was towing of 
raft to its destination and no compen- 
sation was payable if failure so _ to 
complete contract was due to tug’s dis- 
ablement.—California Towing Co. v. 
Benson Lumber Co,, 113 F.2d 66. 

49 

D.C.N.Y. Where respondent delivered 
catamarans loaded with pilings to pe- 
titioner for towage by petitioner’s tug 
under contract whereby petitioner was 
to perform towage services for respond- 
ent, tug was not a “bailee’ of cata- 
marans and pilings, and fact that cata- 
marans and pilings may have been de- 
livered to petitioner in good condition 
and that one catamaran was damaged 
and pilings were lost when catamarans 
were redelivered to respondent raised 
no presumption that petitioner was 
ny aes: Jud.Code, § 24(20), 28 U. 
S.C.A. § 41(20).—B. Turecamo Towing 
Corporation y. U. aa 33 F.Supp. 820. 


§ 5 

C.C.A.Pa. A contract for tow is sul 
generis and the only control surren- 
dered to the tug and its pilot is such 
as is necessary for the towage.—The 
Bellatrix, 114 F.2d 1004. 

A contract for tow, not being a “bail- 
ment,” imposes no contractual) obliga- 
tion on the tug to deliver the tow in 
the condition in which received, and 
the tug is liable only for negligence, 
proved and not implied by legal pre- 


Sepang er Bellatrix, 114 F.2d 
D.C.La. A towing boat is not a 


“Dailee” nor an “insurer” of saféty of 
tow, nor has it imposed upon it obli- 
gations of a “common carrier.’’—Mengel 
Co. v. Inland Waterways Corporation, 
34 F.Supp. 685. 

D.C.Mass. 'ug and master of tug 
towing scow which sank while being 
towed were not ‘“‘insurers’’.—The Mar- 
iner, 35 F.Supp. 802. 

The owner of a tow is responsible 
for her unseaworthiness and the own- 
er of tug for her safe navigation.—The 
Mariner, 35 F.Supp. 802. 

Tug towing scow only undertook to 
exercise that degree of skill, care and 
prudence that was necessary for the 
management of a seaworthy boat.— 
The Mariner, 35 F.Supp. 802, 

55 


D.C.Fla. The vowing astern of a 
schooner by a hawser bridle 40 feet in 
length was not_ negligent towing.— 
Ruby Shipping Co. y. City of Miami, 
37 F.Supp. 815. 


§ 60 
C.C.A.Pa. Negligence of the pilot of 
a tow drifting toward the partly opened 
leaf of a defective drawbridge is to be 
determined in the light of the ecirecum- 
stances, and the pilot is not required 


a 

trix, 114 F.2d 1004. — Od SARL wh 
In. an emergency, negligence on the 

part of the pilot of a tow does not — a 

flow from mere errors in judgment.— 

The Bellatrix, 114 F.2d 1004. — 


§ 70 

D.C.N.Y. A tug held not negligent 
in make-up of tow of seven barges of 
fairly uniform dimensions, closely held 
jin tandem by port and starboard haw- 
sers and properly rigged cross-lines, 
with hawser barge slightly exceeded in 
beam by fourth barge only and loaded 
with gravel, as were also two other 
barges, and thence not liable for dam- 
ages to two barges, loaded with sand, 
as result of tow breaking up in storm. 
—The Susanna BH. Waldie, 37 F.Supp. 


84. 
§ 73 4 

D.C.N.Y. A steam tug was not liable 
for damage to a tow sustained when 
hawser parted, where parting of haw- 
ser was due to perilous weather con- 
ditions encountered after trip was 
started and not to failure to lengthen 
hawsers, and assumption was justified 
that trip could be made without en- 
countering perilous weather conditions, 
and failure to seek shelter by return- 
ing or changing course after perilous 
conditions were encountered was not 
negligence.—The Bouker No. 7%, 33 F. 
Supp. 585. eo 


5 ; 

C.C.A.Pa. The owner of a tow struck 
by a squall and colliding with the 
partly opened leaf of a defective draw- 
bridge cannot charge negligence in un- 
dertaking the tow while a wind was 
blowing, where the tow was not begun 
until after the wind had diminished 
and a representative of the owner and 
captain of the tow had approved.—The 
Bellatrix, 114 F.2d 1004. 

Control remains in the owner of a 
tow to the extent of concluding that 
the wind has so far diminished that 
the tow may be safely begun, as re- 
gards the right to recover from the 
tug for a eollision with a defective 
draw Unido eamnne Bellatrix, 114 F.2d 


Where the pilot of a tow, driftine 
in a sudden wind toward the leaf of 
a drawbridge which has failed to open 
fully, adopts the one proper course 
open to him, negligence in fact does 
not lie in such conduct, nor is it to 
be presumed as a matter of law.—The 
Bellatrix, 114 F.2d 1004. 


+ 


§ 88 

C.C.A.N.Y. Where it appeared that 
tug backed with a tow line to barge 
with understanding that when barge 
came into position master would give 
signal, that tug would stop thus mak- 
ing necessary slack in tow line so that 
it might be cast off, that tug followed 
the agreement but that barge did not 
stop at proper place and collided with 
the tug, the tug was not at fault in 
assuming that the barge when she 
reached proper position would stop 
herself and in not backing again after 
making slack in the line—The Ira S. 
Bushey, Ine., 120 F.2d 1010. 


C.C.A.Pa. As regards liability to 


tow, a tug approaching a drawbridge 


need not stop to determine by examina- 
tion whether the draw is operating 
efficiently, but may proceed carefully 
on her course on assumption that the 
draw will be opened timely and that 
mechanical devices will function prop- 
erly.—The Bellatrix, 114 F.2d 1604. 


As regards liability to a tow which 
collides with the partly opened leaf 
of a drawbridge, the master of a tug 
is not chargeable with notice of in- 
herent fault in the draw because an- 
other vessel was involved in a collision 
at the same draw about two and one- 
half years previously.—The Bellatrix, 
114 F.2d 1004. 


§ 121 

D.C.Fla. A city and towing company 
were not liable for damage to vessel 
whose aft-mast caught on bascule of 
bridge in city through which vessel 
was being towed, where evidence in- 
dicated that wheel of the vessel was to 
the starboard causing the stern of the 
vessel to go to the left and move into 


_  D.C.Mass, Tug and ’ master could 
not be held. able for scow which 
sank while being towed by the tug 
where the sinking was due to unsea- 
worthy condition of the scow.—The 
Mariner, 35 F.Supp. 802. 

The owner of a tow is responsible 
for her unseaworthiness and the owner 
of tug for her safe navigation.—The 
Mariner, 35 F.Supp. 802. 


§ 152 
C.C.A.La. An action in rem against 
a tug to recover for damage sustained 
by the tow or its cargo is “ex de- 
licto”, and not “ex contractu”’.—The 
Independent, 122 F.2d 141, reversing 
37 F.Supp. 106 


§ 159 
D.C.La. Burden was on barge owner, 
seeking to recover against owner of 
towboat for damages sustained by 
barge while in tow, to show conclusive- 
ly that alleged damage was caused by a 
breach of towboat owner’s duty to ex- 
ercise such reasonable care and_ skill 
as prudent navigators employed for 
the performance of similar service, 
and fact that causes of contact of barge 
with lock wall, which allegedly caused 
damages to barge, were peculiarly 
within knowledge of towboat owner, 
did not: shift burden.—Mengel Co. Vv. 
Inland Waterways Corporation, 34 F. 

Supp. 685. ner 


D.C.La. That a tow was received in 
good order and was delivered in dam- 
aged condition did not raise any pre- 
sumption of fault on part of towboat. 
—Mengel Co. v. Inland Waterways Cor- 
poration, 34 F.Supp. A 

D.C.N.Y. Where respondent deliv- 
ered catamarans loaded with pilings to 
petitioner for towage by petitioner’s 
tug under contract whereby petitioner 
was to perform towage services for re- 
spondent, tug was not a ‘‘bailee’” of 
catamarans and pilings, and fact that 
catamarans and pilings may have been 
delivered to petitioner in good condi- 
tion and that one catamaran was dam- 
aged and pilings were lost when cata- 
marans were redelivered to respondent 
raised no presumption that petitioner 
was negligent. Jud.Code, § 24(20) 
U.S.C.A. § 41(20).—B. Turecamo Tow- 
me Corporation v. U. S., 33 F.Supp. 


§ 167 

D.C.Mass. In libel by owner of scow 
which sank while in the tow of a tug, 
evidence was insufficient to establish 
that the tug and its master were at 
fault for the uccident.—The Mariner, 
35 F.Supp. 

In libel by “owner of scow against 
tug and her master for damages re- 
sulting from the sinking of the scow 
while in tow of the tug, evidence estab- 
lished that the scow was unseaworthy. 

—The Mariner, 35 F.Supp. 802. 

In libel by owner of secow which 
sank while being towed by a_ tug 
against tug and its master, evidence 
did not compel conclusion that tug 
was not of sufficient power to under- 
Lon voyage.—The Mariner, 35 F.Supp. 


In libel by owner of scow which 
sank while being towed by tug against 
tug and her master, evidence was in- 
sufficient to establish that tug violated 
duty to keep reasonably close observa- 
tion of her tow.—The Mariner, 35 F. 
Supp. 802. 

D.C.N.Y. Evidence justified dismissal 
of libel for damages to libelant’s coal 
barge which struck sea-wall of coal 
dock on river while barge was iu tow 
by claimant’s steamtug on ground that 
such magnitude that proper navigation 
of tug was overborne by a force which 
proved unmanageable in spite of exer- 
cise of due care and nautical skill by 
those in charge of tug, especially where 
there was no question of failure to 
maintain a lookout.—The William T. 
Rouse, 37 F.Supp. 88. 


§ 171 
C.C.A.Pa. Evidence held to support 
the trial judge’s findings negativing 
negligence of captain of tug boat tow- 
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i i 
meee steamship Mahieh Anas 


out pow: 
er of her own and was carried by wind 


and momentum, into the partly opened 


leaf of a defective drawbridge—The | 
Bellatrix, 114 F.2d 1004. 

D.C.La. Even if liability-exemption 
features of towing contract, whereby 
it was agreed that towboat owner’s 
towing of barge was to be at sole risk 
of barge owner, were invalid, evidence 
failed to show towboat owner’s negli- 
gence, or unseaworthiness of towboat, 
So as to render towboat owner liable 
for damages sustained by barge while 
in tow.—Mengel Co. v. Inland Water- 
ways Corporation, 34 F.Supp. 685. 


TOWNS 


§1 

D.C.Me. Maine towns have a dual 
capacity as political subdivisions of the 
state and as corporations capable of 
suing and being sued, appointing at- 
torneys and agents, accepting gifts and 
to carry into effect requirements upon 
which such gifts a er Rev.St. 
Me.1930, ¢c. 1, §.1; §§ 1, 90, 91-— 
Merrill v. tivapiteate of Town of Gray, 
87 F.Supp, 61. 

Mo. A ‘municipal township’? may 
be a municipal corporation, but a ‘“mu- 
nicipal corporation” need not neces- 
sarily be a “municipal township.’’ 
State ex rel. Halferty v. Kansas City 
Power & Light Co., 145 S.W.2d 116. 

The words ‘municipal township” in 
statutes relating to assessment and tax- 
ation of railroad property mean a sub- 
division of the county. Mo.St.Ann. §§ 
10011-10051, pp. 8030-8051.—_State ex 
rel, Halferty v. Kansas City Power & 
Light Co., 145 S.W.2d 116. 

Pa.Quar.Sess. Townships 
properly speaking, municipal corpora- 
tions, but are involuntary quasi-cor- 
porations possessing only such powers 
as are expressly conferred upon them 
by statute.—Commonwealth y. Pugh, 39 
D. & C. 98, 56 Montg. 248, 32 Mun. 29. 

85 

Ill.App. In statute providing that 
county board may provide that terri- 
tory embraced within any city in such 
county shall be organized as a town, 
uncer certain conditions, the word 
“city” includes an incorporated willeee 
Smith-Hurd Stats. ¢. 139, 127.— 
People ex rel. Village of Hinsdale v. 
Board of Sup’rs of Du Page County, 33 
N.E.2d 761, 309 Ill.App. 609. 

In statute authorizing territory em- 
braced within any city in county un- 
der township organization to be or- 
ganized as a town, the words employed 
can have full meaning only where 
limits of city and township are coex- 
tensive. Smith-Hurd Stats. c, 139, § 
127,—People ex rel. Village of Hins- 
dale v. Board of Sup’rs of Du Page 
St ae 33 N.H.2d 761, 309 I. App. 


In enacting proviso that when €ertt- 
tory of city of not less than 15,000 
shall be composed of portions of ‘two 
or more townships, county board must 
upon request organize such city into 
a separate township, General Assembly 
is presumed to have known that prior 
decisions of Supreme Court held that 
previous statute applied only where 
limits of city were coextensive with 
limits of township wherein city was 
located, and to have intended to change 
the law so as to permit organization 


are not, 


‘of a single township from a city com- 


prising portions of two or more town- 

ships. Smith-Hurd Stats. ec. 139, 

127.—People ex rel. Village of Hins- 

dale v. Board of Sup’rs of Du Page 

OBEY 383 N.H.2d 761, 309 IllApp. 
9. 


In statute authorizing “the territory 
embraced within any city in such coun- 
ty” to be organized as a town, the 
words “in such county” refer back to 
the first antecedent ‘‘any city” and not 
to the preceding word “‘territory,”’ and 
the statute is applicable to a city lo- 
cated in the county, but not to a city 
located in two counties. Smith-Hurd 
Stats: .e;, 139 127.—People ex rel. 
Village of Hinsdale y. Board of Sup’rs 
of Du Page County, 33 N.H.2d 761, 
309 Dl.App. 609. 


Where village ue ABCAt ons in- Saute z 
townships in adjoining counties, coun-— 
ty board was not required under stat- 
ute to provide, upos request, that por 
tion of territory located in one count: 
be organized into a_ town, rit. 
standing that the whole village 

located in one township in such coun i 4h 
before 1917. Smith-Hurd Stats. e. 139, 
§§ 19. 127, 128, 131, 133.—People ex 
rel, Village of Hinsdale v. Board of. 
Sup’rs of Du Page County, 33 N.E.2d 
761, 309 Ill.App. 609. 

A’ claim to have territory ein bracatee 
within a city organized as a town, un- 
der statute, is governed by the law ap-- 
plicable to the facts when request fo1 
such organization is made. Smith 
Hurd Stats. ec. 139, § 127.—People | 
rel. Village of Hinsdale v. Board — 
Sup’rs of Du Page County, 33 Bh tad 
761, 309 Ill.App. 609. ie 

The main object of statute AUpBonIee 
ing territory embraced within a -eity: 
to be organized as a town is to reduc ai 
the number of officials and lessen ex- 
penses corresponding), Smith- Hur fi 
Stats. c. 139, § 127.—People ex rel. V 
lage of Hinsdale v. Board of Sup’ 
Du Page County, 33 N.H.2d 761, 
IL App. 609. 


thorizing disconnection of land loca 
within corporate limits of a city ; 
village from such city or village, under 
certain circumstances, may result Res Fi te 
change of boundaries of village — ; 
township, does not violate oe ae 
tional provision that board of super any 
visors of each organized county ma} oe 
erganize and consolidate tomnel ype eta 
der such restrictions and limita ons” se 

shall be prescribed by law. Con 
Laws Supp,1940, § 2344-1 ets 
Const. art. 8, § 15. —Tribbett v. Villag 
of Marcellus, 293 N.W. 872, 294 Mi 
607, followed in Rood v. City of Lape 
293 N.W. 878, 294 Mich. 621. - | 


Ohio App. The supplemental — stat 
utes providing for the elimination _ of 
city territory with its accompanying 
high taxes and other burdens from “ 
farm territory, and the placing of farm 
territory back into a township of farm ni 
lands, do not repeal or amend thej pit 
statute providing what is to be don 
with parts of a township after hades) 
of boundaries or erection of new town- 
ship, or the statute dealing with divi- 
sion of funds when a village is ecre- 
ated from township or townships. Gen. 
Code, §§ 3250, 3250-1 to 3250-5, 3544. 
In re Village ‘of Rossford, 36 N.E. 2a 36, 
67 Ohio App. 148. 


Pa.Quar.Sess. Under the Act 1 May.) ; 
1933, -P.L. 103, Artiele TIT, §"302)")3 2b ae 
S. § 19093- 302 giving the courts of 
quarter sessions authority upon presen- 
tation of petition to alter the lines of 
two or more adjoining townships so as 
to suit the convenience of the inhabi- 


quested alteration would suit the con- 
venience of the inhabitants of both 
townships but merely avers that its 
would suit the convenience of petition- — 
ers will be quashed, even though com- 
missioners appointed to inquire into 
the prayer of the petition actually did — 
report that the proposed alteration AY 
would suit the convenience of both 
townships.—In re Petition to Change 
Boundary Line of Cumru Tp. and 
Spring Tp., 33 Berks 85. 

Pa.Quar.Sess. Under the First Class 
Township Law of June 24, 1931, PL. © 
1206, art. 1V, § 401, 53 PS. § 19092— ( 
401, and ff., as amended, a division of 
a ward into two wards, equally divid- 
ing the present voting population, is 
proper, even though geographically one 
of the new wards will be much larger 
than the other.—In re Petition for Di- 
vision of Second Ward, Springfield Tp.. 

56 Montg. 242. 

In such division of wards, although 
jt is well to take into consideration, 
to some extent, future development, the 
court may not enter too far into the 
realm of prophesy and _ speculation.— 

In re Petition for Division of Second 
Ward, Springfield Tp., 56 Montg, 242. 


-§ 18 
Va. The necessity for or expediency 
of enlarging the boundaries of a city 
or town is determined by the health 
of the community, its size, its crowd- 
ed condition, its past growth, and the 
need in the reasonably near future for 
development and expansion, and, when 
; those conditions so exist that the judi- 
cial mind is satisfied of the necessity 
. for or expediency of annexation, the 
- necessity or expediency must be de- 
/ elared. Code 1936, § '2956 et .seq.— 
Henrico County v. City of Richmond, 
15 S.H.2d 309, 177 Va. 754. 
Wis. Where act creating an appeal 
board to hear appeals from orders of 
school and town boards detaching and 
attaching territory was repealed by act 
taking effect upon passage and publica- 
tion, in absence of saving clause in re- 
-pealing act, appeal board ceased to exist 
on day repealing act went into effect, 
nor was board continued by operation 
of statute providing that civil and 
criminal actions pending should not be 
defeated by the repeal of a statute, 
since a proceeding before the appeal 
board was not an “action” or a “special 
-proceeding’’. St.1937, §§ 40.85, 370.04; 
Laws 1939, c. 342, §§ 1, 2.—State ex rel. 
Sanderson v. Amundson, 295 N.W. 691, 
236 Wis. 523. 


(295 N.W. ea Wis. 
' \ \ 

+ ©.C.A.Fla. Where it appeared that 
after town of Pompano had authorized 

_ bond issue but before bonds were sold, 
- Legislature abolished town and created 
city of Pompano with added territory, 
that city sold bonds and that there- 
after state Supreme Court held that 
- eity could not exercise jurisdiction over 
‘the added territory, federal District 
Court properly refused to declare the 
excluded territory taxable to pay the 
bonds, in action in which owners of ex- 
eluded land had not been made parties. 
mY Sp;Acts | Fla.1927,) ee: 13324.— 


son, 


_. Mich. A city, incorporated out of 
area of township, must account to 
township for such percentage of town- 
_ ship’s indebtedness on special assess- 
- ment bonds after deducting percentage 
chargeable against other cities, pre- 
viously incorporated out of such area, 
oe as assessed valuation of property: in 
city last incorporated bore to assessed 
valuation of property in remaining ter- 
ritory of township outside such other 
ities at time of accounting city’s in- 
corporation, Comp.Laws 1929, §§ 2337, 
2338, 2339, 2340, 2341, 2385-2388,— 
Royal Oak Tp. v, City of Pleasant 
Ridge, 294 N.W. 682, 295 Mich. 284. 
A city, not taking over any portion 
of special assessment district, for im- 
provements in which township, out of 
area of which city was incorporated, 
issued special assessment bonds under 
statute subsequently amended by add- 
ing provisions requiring and author- 
izing township board to advance 
amount necessary to pay such bonds, if 
special assessment fund was insuffi- 
cient, should not be required to advance 
any portion of past-due payments on 
such assessment obligations from city’s 
general fund. Comp.Laws 1929,  § 
23887; Comp.Laws Supp.1940, § 2387.— 
Royal Oak Tp. y. City of Pleasant 
' § Ridge, 294 N.W. 682, 295 Mich. 284. 
‘ Ohio App. Where village was incor- 
orated as a municipality, and out of 
he township in which village was lo- 
eated there wus established a township 
of the territory included in the cor- 
porate limits of the village and a town- 
ship of the territory outside corporate 
a limits of village, the division of town- 
. ship funds was to be made under stat- 
; ute relating to division of funds when 
i a village is created from township or 
: townships, and not under supplemental 
statutes providing for the elimination 
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of city territory with its accompanying 


high ‘taxes and other burdens from 
farm territory and the placing of farm 


territory back into a township of farm 


lands. _ Gen.Code, §§ 3244 to_ 3250, 
3250-1 to 3250-5, 3544.—In re Village 
of Rossford, 36 N.E.2d 36, 67 Ohio 


App. 148. 
§ 46 


Mass. Corporate action by town in 
undertaking of some public project by 
its agents is frequently shown by vote, 
and absence of such a vote is strong 
evidence of the lack of such action.— 
Chaffee v. Inhabitants of Town of Ox- 
ford, 33 N.H.2d 298, 308 Mass. 520. 

Mich. Townships’ power to issue 
bonds is limited by statutory provi- 
sions therefor, and townships have only 
such powers as statute confers and are 
subject to no obligations except those 
derived from. statutory provisions.— 
Royal. Oak Tp. y. City of Pleasant 
Ridge, 294 N.W. 682, 295 Mich. 284. — 

Mich. Enactment of township ordi- 
nance regarding construction of build- 
ings was authorized by statute empow- 
ering township board of township im- 
mediately adjacent and contiguous to 
boundary of city having population of 
40,000 or more to provide by ordinance 
regulations for established districts 
or zones. Pub.Acts 1937, No. 302, § 5. 
—People v. Kelly, 295 N.W. 341, 295 
Mich. 632. : 

Mich. In determining validity of 
township zoning ordinance in respect 
of particular piece of property, court 
must consider whether zoning of such 
property advances the public health, 
safety and general welfare of the peo- 
ple—Pere Marquette Ry. Co. v. Town- 
ship Board of Muskegon Township, 298 
N.W. 393, 298 Mich. 31. 5 

Township ordinance which classified 


as class “A’’ residence property, re- 
stricted to single family dwellings, 
churches, schools, ete., a triangular 


tract of railroad property east of right 
of way, to great impairment of its 
value, when the other property for 
blocks both northeast and southeast of 
such tract was zoned for industrial 
purposes, was so unreasonable as to 
require that it be set aside as respects 
such tract.—Pere Marquette Ry. Co. 
v. Township Board of Muskegon Town- 


ship, 298 N.W. 393, 298 Mich. 31. 
N.Y.Sup, An ordinance of a town 
rohibiting removal of topsoil from 


and within town to any land outside 
of county and prohibiting removal of 
topsoil to any other land within coun- 
ty unless a permit is obtained is in- 
valid for being ‘‘discriminatory” and 
unnecessary to safeguard the interests 
of the public, though underground wa- 
ter reserves in the town had allegedly 
been depleted by the removal of top- 
soil, though storra water allegedly ac- 
cumulated in denuded areas, and 
though dust storms were allegedly 
caused in dry periods.—Lizza & Sons 
v. Town of Hempstead, 23 N.Y.S.2d 
811, 175. Mise. 383 
An. owner of property has the right 
to the use of his property without inter- 
ference by a governmental unit, such 
as a town, unless the use affects the 
social, moral, physical, and economical 
condition of the public in general, in. 
which event the interference should 
only be in the form and to the extent 
rendered reasonably necessary: to pro- 
tect the public.—Lizza & Sons v. Town 
of Hempstead, 23 N.Y.S.2d 811, 175 
Misc. 383. 


The question whether an ordinance 
of a town is valid or invalid is to be 
determined, not by what has been done 
under the ordinance in any particular 
instance, but by what may be done 
under and by virtue of its authority.— 
Lizza & Sons v. Town of Hempstead, 
23 N.Y.S.2d 811, 175. Mise. 383. 

Pa.Com.Pl. Under a strict but literal 
interpretation, any use of a _ single 
family dwelling house which would re- 
sult in the securing of income by the 
resident therein would be a commercial, 
non-permissive use under the ordinance. 
Such an interpretation would result in 
the immediate ousting from such dis- 
tricts of doctors, dentists, music teach- 
ers, art teachers, dancing teachers, 


' single family dwellin 


teachers in 
high schoo bay 
others who, in thei 
dences, have used a p 
family dwelling for the practice o 
professions.—Richards v. Johns, 88 P. 
L.J. 351, appeal dismissed 13 A.2d 59, 
338 Pa. 232) , a 

A zoning was not invalid for failure 
to specifically provide for schools in 
any use district, where it was provided 
that regulations shall be made in ac- 
cordance with a comprehensive plan 
and designed to. lessen congestion in 
the streets; to facilitate the adequate 
provision of transportation, water sew- 
erage, schools, parks, and other public 
requirements. This was a declaration 
of legislative policy and intent, rather 
than a mandatory provision requiring 
the township to specifically provide for 
each of the items mentioned in the 
declaration of policy.—Richards  v. 
Johns, 88 P.L.J. 351, appeal dismissed 
18 A’20 59,333) Pa. 232), 

The doctrine of accessory uses in the 
interpretation of the permissive uses of 
houses in resi- 
dential districts under zoning ordi- 
nances has long been given legal rec- 
ognition by judicial interpretation. It 
is a doctrine which, in the absence of 
specific detailed provision in the zoning 
ordinance may, as a result of the con- 
tinued uninterrupted policy of the ad- 
ministrative officers charged with the 
enforcement of such ordinance, become 
a part of that ordinance.—Richards v. 
Johns, 88 P.L.J. 351, appeal dismissed 
13 A.2d 59, 338 Pa. 232. 

The function of determining permis- 
sive uses under the zoning Seatinence is 
primarily a legislative function, vested 
in the township commissioners. They 
have a legal right under the enabling 
act to change the policy and to discard 
the doctrine wherever they deem it ex- 
pedient in the protection of the public 
interest to amend the ordinance.—Rich- 
ards v. Johns, 88 P.L.J. 351, appeal 
dismissed 13 A.2d 59, 338 Pa, 332. 

The township and its officers, begin- 
ning with the enactment or the zoning 
ordinance and continuously thereafter, 
without interruption, had, in its en- 
forcement and administration, recog- 
nized and given effect and force to the 
legal doctrine of accessory uies.—Rich- 
ards v. Johns, 88 P.L.J. 351, appeal 
dismissed 13 A.2d 59, 338 Pa. 232. 

Having recognized the doctrine, and 
having extended it to inclu le the opera- 
tion of such schools as that conducted 
by the plaintiff, it would be unfair at 
this date to countenance or tolerate a 
series of prosecutions under the ordi- 
nance.—Richards v. Johns, 88 P.L.J. 
Spl. appeal dismissed 13 A.2d 59, 338 

a. ‘ ; 


Pa.Quar.Sess. Section 1502, clause 
XXVI, of The First Class Township 
Law of June 24, 1931, P.L. 1206, 53 
PS. § 19092—1502, vesting in the 
board of township commissioners power 
to make regulations respecting certain 
types of nuisances, extends only to 
those specified types of nuisances af- 
fecting the public health and_ safety, 
and. does not authorize a township to 
regulate the operation of automobile 
“graveyards’.—Commonwealth v. Pugh, 
33 D. & C, 98, 56 Montg. 248, 32 Mun. 


_The business of operating an automo- 
bile “graveyard” is a legitimate busi- 
ness enterprise which, while offending 
the esthetic taste, does not constitute 
a fire or health hazard, and an ordi- 
nance regulating the operation of auto- 
mobile “graveyards” in an unreasonable 
way, plainly designed to prevent opera- 
tion of the ‘business, is therefore un- 
constitutional and void.—_Common- 
wealth v. Pugh, 39 D. & C. 98, 56 
Montg. 248, 32 Mun. 29, 

_An ordinance prohibiting the opera- 
tion of an automobile “graveyard” un- 
less the automobiles are entirely dis- 
mantled and disassembled and ‘all of 
the parts therefrom are removed from 
the premises or stored in some building 
suitable for that purpose within a period 
of two weeks from the time the auto- 
mobiles are placed upon the premises, 
is unreasonable and plainly designed to 
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Mun. 29. 


142 S.W.2d 9465. 
§ 48 
Ill. The Legislature has the power 
to determine by whom and in what 
manner town taxes should be levied 
and coHected, and a library tax is a 

town -tax”. Smith-Hurd Stats. ec. 81, 
§ 10.—People ex rel. Kelly v. Balti- 
more & O. R. Co., 33 N.H.2d 604, 376 
Tale 393; 

Mich. Townships’ power to issue 
bonds is limited by statutory provisions 
therefor, and townships have only such 
powers as statute confers and are sub- 
ject to no obligations except those de- 
rived from statutory provisions.—Royal 
Oak Tp. v. City of Pleasant Ridge, 294 
N.W. 682, 295 Mich. 284, 

Vt. A statute validating grand list of 
town or municipal corporation validates 
taxes assessed on such list and tax 
warrant issued before such taxes were 
validated. Laws 1939, No. 14.—Rich- 
ford Say. Bank & Trust Co. v. Thomas, 
17 A.2d 239. f 

The act validating in first section 
thereof grand lists of all towns and 
municipal corporations and all taxes as- 
sessed thereon for certain years, though 
listers were improperly elected or steps 
or acts required by law in making of 
such lists or assessments were omitted, 
validated taxes assessed on grand lists 
by tax bills made out by town select- 
men and legalized such bills, as subse- 
quent sections, providing that proper 
officials may prepare and issue new tax 
bills and warrants when legal tax bills 
and warrants have not been issued or 
have been lost or destroyed, refer to tax 
bills and warrants which cannot be le- 
galized by Legislature or are not legal- 
ized by first section of act. Laws 1 BR 
No. 14, §§ 1, 3, 4, 6—Richford Sav. 
Bank & Trust Co. v. Thomas, 17 A.2d 
239. 


75 

Mo. A Bt bend! board” functions 
not as a court of broad jurisdiction but 
as agent of the township with limited 
authority, and it must strictly comply 
with powers granted to it and comes 
under the same rule as a county court. 
Mo.St.Ann. § 12251 et seqa., p. 8119 et 
seq.—Jensen vy. Wilson Tp., Gentry 
County, 145 S.W.2d 372, : 

N.J.Sup. Where township committee 
in the absence of personal interest, 
fraud, or corruption performed an au- 
thorized legislative function in voting 
for an ordinance, motives in_ voting 
for the ordinance did not affect its 
validity—Clark v. Landis Tp., 19 A.2d 
696, 126 N.J.L. 371. 

Pa. An agreement entered into by 
township commissioners with township 
volunteer fire department to enact an 
ordinance making an appropriation to 
fire department for each year thereafter 
involved a “governmental function 
and was invalid, since commissioners, 
in performing a governmental function, 
could not enter into a contract which 
would extend beyond term for which 
commissioners were elected.—Common- 
wealth ex rel. Fortney, for Use of Vol- 
unteer Fire Dept. of Coal Tp., North- 
umberland County y. Bartol, 20 A.2d 
313, 342 Pa. 172. 


§ 93 
D.C.Me. 


Maine towns have a dual 
capacity as political subdivisions of the 
state and as corporations capable of 
suing and being sued, appointing at- 
torneys and agents, accepting gifts and 
to carry into effect requirements upon 
which such gifts are accepted. Rev. 
St.Me.1930, ec. 1, § 1; ¢. 5, §§ 1, 90, 91.— 
Merrill vy. Inhabitants of Town of Gray, 
37 F.Supp. 61. ; 

N.Y. Where inhabitants of village 
of Peekskill, forming part of a town, 
did not vote in township election be- 
cause it was assumed that the statute 
granting city charter to village and sep- 
arating it from town would become op- 
erative in near future but such stat- 


 coBsalathar 


of town o 


2.—Lane v. John- 
son, 28 N.E.2d 705, 2838 N.Y, 244, re- 
oe 18 N.Y.S.2d 93, 258 App.Div. 


§ 100 

N.Y. Where inhabitants of village of 
Peekskill forming part of a town, did 
not vote in township election because it 
was assumed that statute granting city 
eharter to village and separating it 
from town would become operative in 
near future, but such statute was sub- 
sequently declared inoperative, the acts 
of hold-over incumbents of town of- 
fices were valid until enactment of cura- 
tive statute incorporating the city, but 
thereafter the newly elected town of- 
ficers became entitled to office, and new 
board of assessors. appointed by new 
town board was entitled to serve for 
remainder of term for which board 
of assessors had previously been ap- 
pointed by old town board: Laws 1938, 
c. 194, § 1 et seq., and § 5; Laws 
1940, ec. 409; Public Officers Law, § 5; 
Town Law, §§ 20, 24; Civil Practice 
Act, §§ 546-548.—Application of Coul- 
ter, 33 N.H.2d 94, 285 N.Y. 206, affirm- 
ing 24 N.Y.S.2d 155, 260 App.Div. 950, 
reargument denied 25 N.Y.S.2d 997, 
261 App.Div. 827. 


§ 107 

Minn. The Soldiers’ Preference Act 
providing that no person holding a 
position by appointment or employ- 
ment in the state, counties, cities or 
towns, who is an honorably discharged 
soldier, shall be removed except for in- 
competency or misconduct, does not 
prescribe or require formal notice to 
the employer of the status of an em- 
ployee ‘under the act. Mason’s Minn. 
St.1927, § 4369.—State ex rel. Lund v. 
City of Bemidji. 295 N.W. 514. 

Under the Soldiers’ Preference Act 
providing that no person holding a 
position by appointment or employ- 
ment in the state, counties, cities or 
towns, who is an honorably discharged 
soldier, shall be removed except for 
incompetency or misconduct, it is suf- 
ficient if the officer or board having 
the power of appointment and removal 
has knowledge of the preference rights 
of the employee at the time it attempts 
to remove him. Mason’s Minn.St.1927, 
§ 4369.—State ex rel. Lund vy. City of 
Bemidji, 295 N.W. 514. 


§ 121 

Pa. The making of contracts by su- 
pervisors of second ‘class township for 
work, such as repair and maintenance 
of highways, necessitating expenditures 
exceeding sums budgeted and appro- 
priated for contract purposes, in viola- 
tion of statute, whether negligently or 
intentionally, must be regarded as acts 
which occastoned: township ‘financial 
loss” within statute providing that any 
officer whose act or neglect contributed 
to township’s financial loss shall be sur- 
charged with amount of such :loss, 
though township suffered no actual pe- 
cuniary loss, but received reasonable 
quid pro quo for unauthorized outlays, 
and no fraud or dishonesty of super- 
visors is shown. 53 P.S. §§ 19093— 
545, 19093—802, 19093—902.—In re Lil- 
ly, 19 A.2d 92, 341 Pa. 171. 


Pa.Com.Pl. If the supervisors of a 
township make contracts or incur in- 
debtedness in contravention of the 
township law, although the township 
receives an adequate consideration 
therefor, and although no fraud is 
proved on the part of the supervisors, 
the township has suffered a financial 
loss for which the supervisors may be 
surcharged: Act of May 1, 1933, P.L. 
103, article 5, § 545, as amended, 53 P. 
S. Sec. 19093-545.—Appeal of Lilly, 28 
North. 1, affirmed 19 A.2d 92, 341 Pa. 
nef Gils 

Contracts made or indebtedness in- 
curred by supervisors of a township for 
Jabor and material in excess of the 
sums duly budgeted and appropriated 
for such purposes are illegal and in 


Ke Ed, 1 
8, § 802, as amended, 53 P. 


1, 933, 


Ss. 
802.—Appeal of Lilly, 28 North. 
firmed 19 A.2d 92, 341 Pa. 171. 

The auditors of Lower Nazare 
Township filed an audit and report fo 
the year 1938 surcharging the supe 
visors of the Township in the ey 
of $11,452.74 for indebtedness ineurr 5 
to improve the roads of the Township, 
but in excess of moneys duly budgete 
and appropriated for'that purpose; | 
though no fraud was proved on 


§ 150 i.e 
D.C.Me. If a town in Maine was 
originally permitted to own stock i 
national bank, town could not — 
its acquisition or take any action 
by estoppel or otherwise would 
liable as an owner. Rev.St.Me.19 


1, § 1; ¢. 5, §§ 1, 90, 91.—Merr 
Inhabitants of Town of Gray, 3’ 
Supp. 61. ieee 


Maine towns have a dual capaci 
political subdivisions of the state 
aS corporations capable of suing 
being sued, appointing attorney 
agents, accepting gifts and to car 
effect. requirements upon whic 
gifts are accepted. Rey.St.Me.19 
§ 1; ¢. 5, §§ 1, 90, 91.—Merrill 
HM adnde of Town of Gray, 37 


. 7 t <a 
A town of Maine acting in ¢ pa 
as a corporation may own stock 
national bank as well as other rea’ 
personal 
» § 1; c. 5, §§ 1, 90 

Inhabitants of Town 
Supp. 61. ig 
An investment by Maine town in 
of national bank through town’s age 
while contrary to injunction laid u 
the town accompanying the gift of 
ey, was not “ultra vires’’ and 
receiver of national bank could recov 
a stock assessment a 


ts 
z ‘ 
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fendant had in its possession money 
of the plaintiff which should be r 
Even though the Townshi 
Supervisors were sureharged for e 
ceeding the budget for the purchase of 
tools, the purchase did not amount to — 
an “illegal contract’, since it was for — 
a lawful purpose.—First Nat. Bank of 
Monongahela v. Township of Carr oa 
21 Wash. 174. . 


§ 168 iatey 
N.Y.Sup. Where it did not appear — 
that defendant’s breach of certain 
covenants of a gravel concession agree-_ 
ment with town, which granted de- 
fendant for definite period of time a 
license to dredge upon certain land of © 
town, rendered unattainable the essen- 
tial objects of the agreement, town had 
an adequate remedy at Jaw, and its 
action for rescission of the agreement if 
would be dismissed.—Trustees of Free- | 
holders and Commonalty of Towa of 
ah vy. Strong, 26 N.Y.S.2d 


§ 171 

Cal. The Public Liability Act im- 
posing liability on a county, town, 
municipality and school district for in- 
juries caused by defective or dangerous 
condition of public property mentioned 
in act does not provide an exemption 
from liability where certain defects are 
patent, or where person suffering in- 
juries is a licensee rather than an in-- 
vitee. Gen.Laws 1937, Act 5619, § 2. 
—Gibson v. Mendocino County, 105 P. 
2a 105, superseding 96 P.2d 1005. 


as 45) 

Be S171 ‘ 
Need Ohio App. Where township memorial 
building which was erected under au- 
thority of statute, and which was con- 

~~ ‘trolled by a board of trustees in_ ac- 

ate cordance with statute, was leased in 
part for commercial purposes in com- 

: petition with other business properties, 
the controlling authorities were acting 

in a “proprietary capacity” and not a 
“governmental capacity”, and hence 
were liable for injuries sustained by 

individual in fall down flight of steps, 

allegedly because of the negligence of 

‘the controlling authorities. Gen.Code, 

$$ 3410-1 et seq., 3410-9a—Dean Vv. 

Board of Trustees of Soldiers & Sailors 

Memorial Bldg., 29 N.E.2d 910, 65 Ohio 

- App. 362. 


: 172 

Mass. A town which is a landowner 
is liable as an individual would be if 
- it uses its premises in such a way as 
to damage the land of its neighbor.— 
Whalen y. Worcester Electric Light 
Co., 29 N.E.2d 763. 


ee 
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Idaho. The statute relating to hous- 
authorities does not provide for 
lectors or elections and does not au- 
_ thorize or permit levy or collection of 
tax by housing authority, and such 
authority is not a 


“eounty’’, ‘‘city”, 
“town”, “township”, “board of educa- 
on’, or “school district” or other 


“subdivision of state’? within constitu- 
tional provision limiting indebtedness 
neurred by such subdivisions unless 
two-thirds of electors approve indebt- 
dness and unless pe cusien for pay- 
nt be made, and hence statute is 
not void as conflicting with such con- 
stitutional provision. Laws 1939, c. 
234; Const. art. 8, § 3—Lloyd v. Twin 
Fal Housing Authority, 113 P.2d 


ity would not arise until there had 
been a proper issuance of the bonds 
and such bonds had been delivered. 
Smith-Hurd Stats. c. 121, § 120; 
 Smith-Hurd Stats.Const. art. 9, § 12.— 
Austin vy. Healy, 35 N.H.2d 78, 376 
Ill. 633. 
The statutory provisions relating to 
issuance of road bonds by a town 
yest in the road authorities discretion 
as to when bonds may issue, but exer- 
cise of the discretion is subject to the 
constitutional prohibition against ex- 
ceeding debt limitation. Smith-Hurd 
Stats. ec. 121, § 120; Smith-Hurd Stats. 
— Const, art. 9, § 12.—Austin vy. Healy, 
35 N.B.2d 78, 376 Ill. 633. 
_ Under statute relating to issuance of 
road bonds by town, bonds could 
properly be issued over a period of 
years as long as amount issued in any 
one year did not increase town’s in- 
debtedness beyond constitutional limit, 
irrespective of fact that if total amount 
of bonds voted were issued at once, 
the town’s debt limit would be exceed- 
ed, that assessed value of taxable prop- 
erty in town might fluctuate from 
year to year and that credit of town 
could thus be pledged to full amount 
of its constitutional limit for a period 
of several years. Smith-Hurd Stats. ec. 
121, § 120; Smith-Hurd Stats.Const. 
art, 9, 12.—Austin v. Healy, 35 N. 
B.2d 78, 376 Ill. 633. 


Kan. Contract under which town- 
Ship officers obtained possession of 
road machinery and used it and made 
installment payments thereon without 
complying with the budget and cash 
basis laws was void regardless of 
_ whether the contract constituted a lease 
or sale of the machinery—J, D. Adams 
Co. v. Dor Tp., Smith County, 113 P.2d 
138, 153 Kan. 623. 

_ Ky. Where issuance of bonds by 
town of sixth class was not authorized 
until after the assessment date for 
the year 1939 and sale of bonds would 
not be made until subsequent to the 
1940 assessment date, the 1939 as- 
sessment would controi in determining 
whether the town’s indebtedness would 
} exceed constitutional limitation on in- 
: debtedness, since the Constitution pro- 

vides that the amount of indebtedness 


; 
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permitted to be incurred must be es- 


timated by the assessment next before 
the last assessment previous to the 
incurring of the indebtedness. Const. 
§ 158—Howard v. Town of Loyall, 
144 S.W.2d 502, 284 Ky. 233. 

Under statutes requiring, as a_pre- 
requisite to issuance of municipal 
bonds, approval by a court of com- 
petent jurisdiction, and providing that 
no bonds shall be issued unless it is 
alleged and proven by municipality that 
indebtedness for which the bonds are 
to be issued is within the constitu- 
tional limitation on debt, judgment 
that bonds when issued would be bind- 
ing obligations of town of sixth class 
was not warranted, where there was no 
proof ag to the validity of the election, 
amount of existing indebtedness, and 
value of taxable property in town as 
shown by the assessment next before 
the last assessment previous to incur- 
ring of indebtedness. Ky.St. §§ 186c-6, 
186c-7; Const. § 158.—Howard v. Town 
of Loyall, 144 S.W.2d 502, 284 Ky. 233. 

N.Y.Sup. The ‘‘purpose” contemplat- 
ed by the constitutional provision pro- 
hibiting a county, city, town, village 
or school district from contracting 
any indebtedness except for county, 
eity, town, village or school district 
purposes is something for the common 
good and general welfare of the mu- 
nicipality, sanctioned by its citizens, 
public in character and authorized by 
the legislature. Const. art. 8, § 2.— 
Hoyt v. Broome County, 25 N.Y.S.2d 
527, 175 Mise. 896. 

Under statute prohibiting a county, 
city, town, village or school district 
from giving or loaning money in aid 
of an individual or from contracting 
any indebtedness except for county, 
city, town, village or school district 
purposes, actual services must be ren- 
dered to the political subdivision be- 
fore pay can be given. Const. art. 
8, §§ 1, 2.—Hoyt v. Broome County, 
25 N.Y.S.2d 527, 175 Mise. 896. 

Vt. The provision of statute, validat- 
ing grand lists of towns and municipa¥ 
corporations and taxes assessed thereon, 
that person having vested right to ques- 
tion validity of tax on ground not cov- 
ered by preceding paragraph, providing 
for appeals, shall pay tax under pro- 
test and give written notice of grounds 
in, support of his claim within thirty 
days after act becomes effective and 
bring action to recover amount paid 
within thirty days after payment, is not 
contrary to Constitution or ‘‘due process 
of law” provision thereof. Laws 1939, 
No. 14, § 6, pars. A, B.—Richford Sav. 


pan & Trust Co. v. Thomas, 17 A.2d 
; § 176 
Me. An action cannot be maintained 


against a town on any of its indebted- 
ness which falls within constitutional 
prohibition, notwithstanding debt may 
have been incurred for a most worthy 
cause and under urgent and pressing 
necessity. Const. Amend. art. 34.— 
Wakem y. Inhabitants of Town of Van 
Buren, 15 A.2d 873. 

Where, at time town obtained tem- 
porary loan and gave a note, town was 
indebted in an amount in excess of its 
eonstitutional debt limit, all persons 
then dealing with town were charged 
with notice of that fact, on issue 
whether lending bank could recover on 
the note. Const. Amend. art. 34,— 
Wakem v. Inhabitants of Town of Van 
Buren, 15 A.2d 878. 

Where town, at time when it was 
indebted in amount in excess of its 
constitutional debt limit, obtained a 
temporary loan to be paid out of taxes 
taised during municipal year, an action 
on town’s note given for the loan was 
maintainable notwithstanding debt was 
not paid in year out of money raised 
by taxes, in view of fact that debt was 
valid when made, unless recovery was 
barred by some constitutional provi- 
sion. Const. Amend. art. 34.—Wakem 
v. Inhabitants of Town of Van Buren, 
15 A.2d 873. 

The constitutional provision that 
debt limit should not apply to tempo- 
rary loans to be paid out of monby 
raised by taxes during year in which 


ra eh Payee : 
they are made was Pp 
tical purpose of enabling towns 
cities up to their debt limit to borrow 
money in anticipation of taxes already © 
assessed, so that they might be able 
to continue to carry on their necessary 
governmental activities, and the con- 
stitutional provision does not deal with 
effect of a failure to pay within the 
year. Const. Amend. art. 34.—Wakem 
v. Inhabitants of Town of Van Buren, 
15, A.2d 873. 

A temporary loan obtained by town 
of Van Buren at time when it had ex- 
ceeded its constitutional debt limit, in 
anticipation of taxes during year when 
loan was made, which loan was valid 
when made, was not rendered invalid 
by mere failure of town officers to pay 
the loan out of money raised by taxes 
during the year in which it was made 
so as to preclude lending bank from 
recovering on town’s note given for 
such loan. Const. Amend. art. 34.— 
Wakem v. Inhabitants of Town of Van 
Buren, 15 A.2d 873. 

8 177 

Kan. Where contract under which 
township officers obtained possession 
of road machinery and made install- 
ment payments without complying 
with the budget and cash basis laws 
was void, the payments were unlawful 
and were recoverable by the township. 
—J. D. Adams Co. vy. Dor Tp., Smith 
County, 113 P.2d 138, 153 Kan. 623. 

Where contract under which town- 
ship officers obtained possession of road 
machinery and made installment pay- 
ments thereon without complying with 
the budget and cash basis laws was 
void, the township acquired no title 
or right to possession and could not re- 
eover the illegal payments and also 
retain possession of the machinery.— 
J. D. Adams Co. v. Dor Tp., Smith 
County, 113 P.2d 138, 153 Kan. 623. 

Where contract under which town- 
ship officers obtained possession of 
road machinery and made installment 
payments was void for noncompliance 
with the budget and cash basis laws, 
the owner of the machinery was not 
entitled to recover damages for wrong- 
ful detention of the machinery after 
default in payments and demand for 
possession, in an action based on breach 
of the contract.—J. D. Adams Co. v. 
Dor Tp., Smith County, 113 P.2d 138, 
153 Kan, 623. 

Where contract under which town- 
ship officers obtained possession of 
road machinery and made installment 
payments thereon was void for non- 
compliance with the budget and cash 
basis law, the owner of the machinery 
was not entitled to recover any portion 
of the reasonable rental value of the 
machinery during the time it was used 
by the township since to permit any 
recovery on the theory of reasonable 
rental value would constitute the en- 
forcement of an implied contract where 
an express contract was prohibited by 
law.—J. D. Adams Co. v. Dor Tp., 
eunltn County, 113 P.2d 138, 153 Kan. 


§ 186 

Pa. Where township budgeted mon- 
ey to township volunteer fire depart- 
ment by ordinance, appropriations did 
not create in fire department a “vested 
right” in any fund, but rather were 
“executory gifts’ subject to revoca- 
tion before actual payment of money, 
and if circumstances arose under which 
money appropriated by ordinance was 
needed for discharge of current ex- 
penses of township, it was subject to 
disposal of township commissioners.— 
Commonwealth ex rel. Fortney, for 
Use of Volunteer Fire Dept. of Coal 
Tp. Northumberland County, vy. Bar- 
tol, 20 A.2d 3138, 342 Pa. 172. 


§ 189 

Mo. Township board, in approving 
claims not verified by affidavits, on 
which warrants of township were is- 
sued, acted in direct violation of man- 
datory provisions of statute and its 
action was a nullity and rendered the 
warrants void. Mo.St.Ann. §§ 12251 
et seq., 12299, 12301, pp. 8119 et seq, 
8137, 8138.—Jensen y. Wilson ‘Tp., 
Gentry County, 145 S.W.2d 372. 


was 


g 
holder ip warrant which 
v assignable, but not negotiable, 
could be made against a bona fide pur- 
ehaser for value.—Jensen vy. Wilson 
Tp., Gentry County, 145 S.W.2d 372. 
Assignee of warrants issued b 
township was bound to know tha 
valid warrants could be issued only 
in compliance with express statutory 
provisions and that warrants issued 
contrary thereto were void. Mo.St.Ann. 
§§ 12251 et seq., 12299, 12801, pp. 
$119 et seq., 81387, 8138.—Jensen_ Vv. 
Dear Tp., Gentry County, 145 S.W.2d 


§ 196 

C.C.A.N.C. The North Carolina rule, 
preferring prospective to retrospective 
application of statute, applies to stat- 
utes of limitation respecting claims 
against municipalities or statutes re- 
quiring notice of such claims within 
certain period after maturity, so that 
North Carolina amendatory _ statute, 
providing that previous statute, bar- 
ring recovery on claims against coun- 
ties, cities, and towns, if not presented 
within two years after maturity, shall 
not apply to claims on bonds, notes, 
and interest coupons, does not operate 
retrospectively, and hence does not re- 
vive action, barred under such previous 
statute, for face value of unpaid cou- 
pons on bonds issued by county, in 
township’s behalf. Code N.C.1939, § 
442.—Valleytown Tp. v. Women’s Cath- 
olic Order of Foresters, 115 F.2d 459, 
reversing Women’s Catholic Order of 
HOPTTs vy. Valleytown Tp., 32 F.Supp. 

Mich. Townships’ power to _ issue 
bonds is limited by statutory provisions 
therefor, and townships have only such 
powers as statute confers and are sub- 
ject to no obligations except those de- 
rived from statutory provisions.—Royal 
Oak Tp. y. City of Pleasant Ridge, 294 
NW. 682, 295 Mich. 284. 

§ 198 

Ill, The statutory provisions relat- 
ing to issuance of road bonds by a 
town vest in the road authorities dis- 
eretion as to when bonds may issue, 
but exercise of the discretion is sub- 
ject to the constitutional prohibition 
against exceeding debt limitation. 
Smith-Hurd «Stats, ce) 121, §)-120,; 
Smith-Hurd Stats.Const. art. 9, § 12. 
—Austin v. Healy, 35 N.E.2d 78, 376 
Ti. 633. 

204 


§ 

Ill. Official canvass showing that 
proposal for issuance of road bonds 
was defeated constituted a determina- 
tion of the result of the election which 
could be attacked only by proceeding 
to contest within time and in manner 


prescribed by statute. Smith-Hurd 
Stats. c. 46, § 120.—Lenhart y. Miller, 
31 N.E.2d 781, 375 Ill. 346. 


§ 215 

Mich. The act requiring township 
board to advance amount necessary to 
pay special assessment bonds, issued 
by township under previous statute au- 
thorizing it to issue such bonds only, 
not general or full faith and credit 
township bonds, if special assessment 
fund was insufficient to pay them, did 
not transform such bonds into general 
obligation bonds, for payment of which 
township’s full faith and credit is 
pledged. Comp.Laws 1929, §§ 2385- 
2388, 2387.—Royal Oak Tp. v. City of 
Pleasant Ridge, 294 N.W. 682, 295 
‘Mich. 284. 


17 

Ill, As used in statute relating to 
the levy of taxes by electors at at- 
‘ttendance at the “annual town meet- 
ing’, the quoted phrase means the 
business meeting as distinguished from 
the annual town election at which 
township officers are elected by ballot. 
Smith-Hurd Stats. c. 139, § 39.—People 
ex rel. Kelly v. Baltimore & O. R. Co., 
33 N-E.2d 604, 376 Ill. 393. 

N.J.Tax App. Educational institu- 
tion was not “conducted for profit’ 
within meaning of statute exempting 
property of educational, religious, and 
charitable organizations not “conduct- 
‘ed for profit’, and hence was exempt 


‘from taxation by to 


Pe 


- 


rated under the General Corporation 
Act, where institution was reincorpo- 
rated as an association not for pecuni- 
ary profit, by-laws did not provide for 
payment of dividends, and none had 
ever been paid, the one organizing the 
institution never received any financial 
remuneration from institution, but de- 
voted her efforts gratuitously, and she 
and others were forced to contribute 
money to make up for the operating 
deficit of the institution. NIB A. gC a8 
1-1 et seq., 54:4-3.6—Buxton Country 
Day School v. Township of Millburn, 
14 A.2d 269, 18 N.J.Mise. 4438. See 
Taxation, €242(1). 

N.J.Tax App. Township levy of tax 
assessment on certain small buildings 
owned by town used in connection with 
water property, and situated at water 
reservoir dam in the township, was 
improper, N.J.S.A. 54:4-3.3—Town of 
Morristown v, Township of Mendham, 
18 A.2d 291, 19 N.J.Mise. 141. 

_ N.J.Tax App. Under statute subject- 
ing to taxation the lands of municipal- 
ities used for water supply, and specifi- 


cally excluding from taxation any 
buildings or improvements on such 
lands, tenanted structures on land 


which was owned by town and con- 
stituted a part of the town’s water sup- 
ply system were exempt from taxation 
by the township, notwithstanding that 
the structures did not relate to the 
water supply function served by the 
lands. N.J.S.A. 54:4-3.3.—Town of 
Morristown vy. Randolph Tp., 20 A.2d 
355, 19 N.J.Mise. 413. 

18 


§ 2 

Kan. The statutory provision that 
tax levies of cities, townships and 
school districts should be certified by 
August 25 is ‘directory’ and not 
“mandatory.” Gen.St.1935, 79-1801.— 
School Board of Rural High School 
Dist. No. 4, Russell County y. Rupp, 
106 P.2d 669, 152 Kan. 636. 

§ 219 

Ill, Under statute prior to amend- 
ment as construed by Supreme Court 
holding that the vote in the election 
in favor of library tax constituted the 
“Jevy’’ of the tax voted withnut any 
further act by the township, the stat- 
utory provision that the tax specified 
in notice of election should be ‘‘levied 
and collected in like manner with other 
general taxes” of a town should be 
read as though the word “levied’’ were 
followed by a comma and the words 
“in like manner with other general 
taxes’ refer only to the collection and 
not to the levy of the tax. Smith- 
Hurd Stats. c. 81, § 10.—People ex rel. 
Kelly v. Baltimore & O. R. Co., 33 N. 
H.2d 604, 376 Ill. 393. 

Prior to the 1931 amendment it was 
necessary that library taxes for either 
villages or incorporated towns be levied 
by the corporate authorities of such 
villages or towns, and, when such tax 
had once been authorized by a vote on 
the question, then such corporate au- 
thorities were authorized to levy the 
tax in accordance with the power con- 
ferred upon them by other statutes. 
Smith-Hurd Stats. c. 81, ; LO Capon, 
§ 39.—People ex rel. Kelly v. Balti- 
more & O. R. Co., 33 N.H.2d 604, 376 
THES 93; 

Under the library act there is re- 
quired a majority vote of the ‘voters of 
the township at an annual or special 
election in order to authorize tax un- 
der such act, and, after the tax is so 
authorized, then it is the duty of the 
electors at the annual town meeting to 
determine annually the amount needed 
for the current year and to levy the 
tax by amount and not by rate in 
the same manner that taxes f other 
town purposes are levied. Smith-Hurd 
Stats. c. 81, § 10.—People ex rel, Kelly 


v. Baltimore & O. R. Co., 33 N.E.2d 
604, 376 Ill. 393. 
Ill. Under statute amending public 


libraries act by adding phrase, “and 
may levy the same tax as is provided 
in this act,” after provision that town 
authorities “may exercise the same 
powers conferred upon the corporate 
authorities of cities under this act,” 
it was town electors’ duty to determine 


j AD ie Uy ‘ 
wnship, notwith- 
standing that it was originally incorpo- 


*taxes, town authorities properly Nees 


_to furnish labor of $129,000 on condi- — 
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amounts needed for library purposes 
during current year and levy taxes— 
therefor by amount, not rate, at an-_ 
nual town meetings after authorization 
of taxes at town elections, though such 
elections were held before amen ae 3 
of statute. Smith-Hurd Stats. ec. 81, § 
10.—People ex rel, Fisher vy. Illinois | 
oat R. Co. 35. N.H.201%60,, 376 tiles 
Where majority votes at town elec- 
tions were in favor of special oil road 


f% 


such taxes by rate, as expressly 
rected by statute, instead of amoun 
Smith-Hurd Stats. ec. 121, §§ 116, 118.— 
peanle ex rel, Fisher v. [llinois Cent 
R:, Co., 35) N.E.2d 60, 376, Til b8250rme 


Pa.Com.Pl. A proposal by the WPA 


so expensive that it is unreasonabl ee 

particularly where the rpad to be con-— 

structed lies within plans of lots and 

small villages and would have but a 

limited use.—In re Proposed Tax Levy a 

of Luzerne ‘Tp., 3 Fay.l.J, 1625) ee ee 
§ 220 ve 

Pa.Com.Pl. Where an appeal is take 
from the budget and proposed tax lev. 
of a township, the court will exami 
the proposed expenditures and deter 
mine whether they involve unreasonable 
and unnecessary expenditures, and will 
eliminate such items from the budge 
—In re Proposed Tax Levy of Luzerne © 
Tp., 3 Fay.L.J. 164. Tae 

g 229 1, as 

Fla. Where, after enactment of spe- 
cial act extending town limits and after 
town validated and sold seven bond 
issues, decree of ouster was entered 
excluding 720 acres of the land from 
town limits and the lands excluded 
were primarily agricultural and tow 
furnished no municipal services for the 
area which received no benefits from 
sale of bonds unless it was for water 
furnished by municipality, landowners © 
were entitled to enjoin assessment of 
taxes against excluded lands for pay- 
ment of bonds issued by town. Sp. 
Laws 1925, c. 10463.—Town of Dave 
port v. Hughes, 2 So.2d 851. aay, 

Where, after special act extending 
town limits and after town had sold 
bond issues for various improvements, — 
judgment of ouster excluding 720 acres 
of the land from town limits was en- 
tered, corporate landowner was no 
“estopped” from bringing action to en- 
join assessment of taxes on excluded — 
lands to pay bonds because employees 
of corporation which was plaintiff's 
predecessor in title and directors of 
which were in some instances same as _ 
plaintiff's had at times served on town ~ 
council and secured extension of town 
limits in order to issue bonds. Sp.Laws 
1925, ec. 10463.—Town of Davenport yv. 
Hughes, 2 So.2d 851. A 

Where, after town limits were extend-. 
ed by special act and bonds were vali- 
dated and sold for various improve- 
ments, a decree of ouster was entered 
excluding 720 acres of the land and © 
thereafter bondholder obtained a per-  — 
emptory writ requiring levy of taxes 
for payment of bonds on excluded ~ 
lands, owners of about one-half of 
property excluded by ouster decree — 
could maintain a suit on behalf of own- © 
ers of all excluded lands to restrain 
bondholders from instituting further 
suit to subject lands to debt service. 
Sp.Laws 1925, c. 10463; Laws 1981, ec. 
14658, § 14.—Town of Davenport vy. 
Hughes, 2 So.2d 851. 

Where, after special act unconstitu- 
tionally extended town limits and after 
town validated and sold bond issues, 
judgment of ouster was entered exclud- 
ing part of extended area and none of 
the bondholders were made parties to 
the ouster proceeding, and bondholder 
subsequently instituted a mandamus 
suit requiring the levy of taxes on ex- 
cluded property for the payment of 
bonds, owners of excluded land pur- 
chased after issuance of bonds but be- 
fore the mandamus suit were entitled 
to enjoin bondholders from instituting 
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the suit to subject lands to debt serv- 
ice, since owners had the right to rely 
on the law as it existed and were not 
bound by the void special act. Sp. 
Laws 1925, ec. 10463.—Town of Daven- 
port v. Hughes, 2 So.2d 851. 
N.J.Tax App. Township’s  assess- 
ments on personalty are presumably 
- correct, but only in the sense that tax- 
payer must present proofs to the con- 
trary and, where taxpayer’s proof 
outweighs in probative force any re-s 
butting evidence, the assessment will 
be modified accordingly.—Hackensack 
Water Co. v. Township of North Ber- 
- gen, 15 A.2d 899, 18 N.J.Mise. 627. 
On water utility’s application for re- 
duction of township’s assessment on 
personalty, the valuation of tangible 
-personalty must be determined upon 
the standard of the price in money 
which a willing seller could obtain for 
the property from a willing buyer at 
a fair sale as of the assessing date un- 
_ der private contract.—Hackensack Wa- 
_ ter Co. v. Township of North Bergen, 
bi) db, A.20.899,, 18 N.J.Misc., 627. 
Where there is an unexplained sub- 
. stantial increase in a township’s as- 
sessment of specific personalty for a 
particular year, and proof that there 
was no concomitant change in the true 
value of the property, the presump- 
tion of correctness of the assessment. 
is dissipated.—Hackensack Water Co. 
-v. Township of North Bergen, 15 A.2d 
899, 18 N.J.Mise. 627. 
In valuing tangible personalty of 
an operating water utility occupying 
public streets and places, for purpose 


Ve. 
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jrectly, but any increment due to the 
ssembly and availability of the prop- 
tty for special use, aside from pos- 
session of a franchise, must be con- 
sidered. N.J.S.A. 54:31-15.1 et seq— 
- Hackensack Water Co. v. Township of 
North Bergen, 15 A.2d 899, 18 NJ. 
\Mise, 627. 
In valuing tangible personalty of an 
operating water utility occupying pub- 
jie streets and places, for purpose of 
assessment by township, a discount 
must be made from total enterprise 
reproduction cost in order to avoid 
irect taxation of utility’s franchise, 
- which is subject to taxation exclusive- 
dy under statute imposing gross re- 
 ceipts tax and not by taxing districts 
directly. N.J.S.A. 54:31-15.1 et seq.— 
' Hackensack Water Co. v. Township of 
North Bergen, 15 A.2d 899, 18 N.J. 
~ oy Mise)’ 627% 

On water utility’s application for re- 
duction of township’s assessment on 
personalty, where there was a substan- 
tial increase in assessment for tax 
years in question as compared with 
preceding years, and positive evidence 
that there was no concomitant change 
in true value of property, evidence es- 
tablished that true value was not in 
excess of preceding years, and assess- 
ments were accordingly reduced.— 
Hackensack Water Co. vy. Township of 
North Bergen, 15 A.2d 899, 18 N.J. 
Mise. 627. 

N.Y. Where inhabitants of village of 
Peekskill forming part of a town, did 
not vote in township election because 
it was assumed that statute granting 
eity charter to village and separating it 
from town would become operative in 
near future, but such statute was sub- 
sequently declared inoperative, the acts 
of hold-over incumbents of town of- 
fices were valid until enactment of cura- 
tive statute incorporating the city, but 
thereafter the newly elected town offi- 
cers became entitled to office, and new 
board of assessors appointed by new 
town board was entitled to serve for re- 
mainder of term for which board of asg- 
sessors had previously been appointed 
by old town board. Laws 1938, c, 194, 
§ 1 et seq., and § 5; Laws 1940, c. 409; 
Public Officers Law, § 5; Town Law, 
$§ 20, 24; Civil Practice Act, §§ 546-548. 
—Application of Coulter, 33 N.E.2d 94, 

r 285 N.Y. 206, affirming 24 N.Y:S.2d 155, 


; T) gieoeed Sane hele erry 
260 App.Div. 950, reargument de: 
25 N.Y.S.2d 997, 261 App.Div. 827. 

N.Y.App.Div. Assessment of town as- 
sessor is presumptively correct.—People 
ex rel. Railroad. Federal Savings & 
Loan Ass’n v. Halpin, 24 N.Y.S.2d 481, 
260 App.Div. 1036. — ; : 

In proceeding to review town as- 
sessor’s tax assessment on property sit- 
uated in town, evidence was insuflicient 
to overcome presumption that assess- 
ment was correct and didnot establish 
that assessment, as reduced by Board 
of Review, represented an overvaluation. 
—People ex rel. Railroad Federal Sav- 
ings & Loan Ass’n v, Halpin, 24 N.Y.S. 
2d 481, 260 App.Div. 1036. 

N.Y.App.Div. The determination that 
assessment of real property by town 
Board of Assessors did not constitute 
an overvaluation was against weight of 
eredible evidence, where undisputed 
proof was that there had been an ac- 
tual loss for year preceding fixation 
of assessment, an arithmetical com- 
putation based on showing of reason- 
able rents to be derived from proper- 
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“ty would disclose a net income which 


if capitalized would result in valua- 
tion substantially less than amount of 
assessment, and suggested use of prop- 
erty for apartment house purposes was 
impracticable-—People ex -rel. Morris 
Plan Industrial Bank of New York vy. 
Townsend, 26 N.Y.S.2d 999, 261 App. 
Div. 985, amending 26 N.Y.S.2d 998, 
261 App.Div. 968. 


Vt. Collection of village and school 
district taxes, assessed on grand lists 
and quadrennial appraisals made by 
listers not elected by ballot, but chosen 
by casting of single ballot by person 
instructed to do so by viva voce vote, 
and town tax assessed on grand list by 
selectmen chosen in same manner, can- 
not be enforced, in absence of validat- 
ing act. P.L. 3432.—Richford. Say. 
Bank & Trust Co. v. Thomas, 17 A.2d 

Taxes are assessed on municipality’s 
grand list by means of tax bills made 
out and delivered to collector or treas- 
urer by proper officers, who are town 
selectmen, village trustees, and school 
district prudential committee. PJL. 
3484, 4382; Laws 1886, No. 195,:§ 10. 
—Richford Say. Bank & Trust Co. v. 
Thomas, 17 A.2d 239. 


§ 230 

Mass. The granting of petition of 
assignee of mortgage to vacate decree 
foreclosing rights. of redemption of 
Jand to which town had tax title, on 
ground that the mortgagee had no no- 
tice of the proceedings to foreclose 
rights of redemption, rested largely but 
not entirely’ in the discretion of the 
trial judge.—Bucher v. Town of Ran- 
dolph, 30 N.B.2d 234. 

Foreclosure of tax title held for more 
than seven years by town” ought not 
to be further delayed except for cause 
shown to’ have been seasonably urged 
and oi sufhcient strength to warrant 
relief in order to prevent a manifest 
injustice.—Bucher v. Town of Ran- 
dolph, 30 N.H.2d 234, 

Winding that examiner of the land 
court in making first examination of 
title, upon filing of petition by town 
for foreclosure of rights of redemption 
of land to which town had tax title, 
complied with statute requiring exam- 
ination of title sufficient only to deter- 
mine persons who might be interested 
in it, in so far as it was a finding of 
fact, was conclusive and in so far ag it 
was a mixed question of law and fact 
was required to stand in absence of 
showing of error of law. G.L.(Ter.Hd.) 
ce. 60, § 66, as amended by St.1935, e, 
224, § 1.—Bucher v. Town of Randolph, 
30 N.B.2d 234. 

Petition by town to foreclose tax 
title was in the nature of a “proceeding 
in rem’? and it was for the legislature 
to determine, when taxpayer and mort- 
gagee had ample remedies to challenge 
validity of assessment, what other op- 
portunity should be afforded before 
their rights in the property were final- 
ly foreclosed.—Bucher y. Town of Ran- 
dolph, 30 N.H.2d 234, 

In proceeding to vacate decree fore- 
closing all rights of redemption of land 


iy 


ied to 


gag 

, proceedings brought 

the town, general finding against the 
assignee imported finding of all sub- 
sidiary facts consistent with that con- 
elusion of which the evidence was sus- 
ceptible not inconsistent with the facts 
actually found or with rulings of law. 
ae v. Town of Randolph, 30 N.E. 

d ? 

Where assignee of mortgage on prop- 
erty to which town had acquired tax 
title failed to record assignment and 
the assignee, who had knowledge of. 
proceeding by town to foreclose all 
rights to redeem the property, failed 
to appear in the proceeding, and ex- 
aminer of land court failed to examine 
probate records in estate of deceased 
taxpayer which contained account of 
administrator which included item of 
gain on assignment of a mortgage by 
taxpayer to the assignee, and failed to 
discover that the mortgage had been 
assigned, dismissal of assignee’s peti- 

tion to set aside decree foreclosing re- 

demption right on ground that the as- 
signee received no notice of proceeding 
brought by the town, was not abuse of 
discretion. G.L.(Ter.Ed.) ¢. 60, § 66, 
as amended by St.1935, c. 224, § 1.— 
anges v. Town of Randolph, 30 N.B.2d 


N.J. Where lots were sold to town- 
ship for delinquent township taxes, the 
failure to record certificate of tax sale 
in office of registrar of deeds of. the 
county within three months thereafter 
did not affect validity of certificate as 
against a bona fide purchaser of the 
lots. N.J.S.A, 54:5-50, 54:5-51.—North 
Jersey Holding Co. v. Snow, 19 A.2d 
878, 129 N.J.Eq. 555. 

A mortgagee of lots sold to township 
for delinquent township taxes was en- 
titled under statute to elect to succeed 
to the municipal lien on the lots by 
taking an assignment of the tax sale 
certificates. N.J.S.A. 54 :5-56.—North 
Jersey Holding Co. v. Snow, 19 A.2d 
878, 129 N.J.BEq. 555. 

In suit by assignee of certificate of 
sale to township for delinquent town- 
ship taxes asking that an accounting 
be taken of amount due under its cer- 
tificate, the validity of the tax upon 
which the sale was had and of the 
municipal lien, the proceeding to. sell, 
and the sale itself must be assumed 
in the absence of an application for 
writ of certiorari to review the legality 
thereof. N.J.S.A. 54:5-100, 54 :5-101.— 
North Jersey Holding Co. v. Snow, 19 
A.2d 878, 129 N.J.Eq. 555. 

The assignee of certificate of sale of 
lots to township for delinquent town- 
ship taxes was under statutory obli- 
gation to pay all municipal liens sub- 
sequent to those for which the sale 
was held before it could enter a fore- 
closure decree on the tax certificate. 
Medirteae arn bina hch Tansey Hold- 
ing Co. v. Snow,’ 2d 878, 12 é 
J.Bq. 555: race 

Where mortgagee of two lots sold to 
township for delinquent township taxes, 
in order to protect his security which 
consisted of the two lots pledged as a 
unit, took an assignment of the tax 
certificate as a unit, and paid all mu-- 
nicipal liens subsequent to liens on 
both lots as a unit for which the sale 
was held, in accordance with statutory 
prerequisites to entry of foreclosure 
decree on the tax certificate, any par- 
ties, having redemption rights in the 
lots which might be asserted against 
each other or in modification of such 
foreclosure decree by way of subroga- 
tion, marshalling of assets or otherwise, 
were required to state such issues in 
ot ap eee N.J.S.A, 64 :5=99.— 

or ersey Holding Co. v. Snow, 1 
A.2d 878, 129 N.J.Eq. B55! P 

N.J.Sup. A township tax. collector 
who was elected for a term of three 
years beginning January 1, 1934, and 
who was re-elected for a three-year 
term beginning January 2, 19375. at 
an election on November 8, 1936, did 
not have his term extended from three 
to five years by virtue of statute which 
took effect December 1, 1936, and which 
provided that any person holding the 


§ 1.—Wat- 
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“Ner- 
petual lien” in an amount not in excess 
of benefits severally appraised upon all 
the lands and property against which 
assessments shall be levied and that 
no sale of property to enforce any gen- 
eral or special state, county, city, town, 
village, school tax shall extinguish the 
perpetual lien of such assessment, all 
the legislature intended by employing 
the phrase “perpetual lien” was that 
the assessment lien should be perpetual 
as against current and future recurring 
ad valorem taxes. Laws 1927, ce. 45, § 
515(1) (c).—City of Albuquerque vy. 
Middle Rio Grande Conservancy Dist., 
115 P.2d 66, 45 N.M. 313. 

N.C. A town has right to pay its tax 
collector de jure salary withheld by it 
during period of dispute between him 
and de facto collector as to title to 
such office.—Osborne v. Town of Can- 
ton, 13 S.H.2d 265, 219 N.C, 139. 

A town, paying de facto tax collector 
any part of salary due such officer in 
period during which title to office is 
in conflict, may not again be required 
to pay such part of salary to de jure 
collector, but-part of salary withheld 
by town during such period is due 
officer de jure and may not be paid 
to officer de factor.—Osborne v. Town 
COC anthey 13 S.H.2d 265, 219 N.C. 


Pa.Super. Per capita and occupation 

taxes levied and assessed for the year 
1939 against employee were not ‘“de- 
linquent” on December 30, 1939, with- 
in meaning of act defining the rights, 
powers, and duties of collectors of 
county, city, borough, town, township, 
school district, and institution district 
taxes, and providing for the collection 
of such taxes from employers of de- 
linguent taxables, where no previous 
demand, had been made on the em- 
ployee for the payment thereof. 72 P. 
S. § 5544.1 et seq:—Martin v. Danko, 
18 A.2d 324, 143 Pa.Super. 106. 
_ Where tax .collector’s notice to tax- 
payer’s employer contained no specifi- 
eation of years for which per capita 
and occupation taxes were due from 
taxpayer or any intimation of delin- 
quency of. taxpayer, and did not ex- 
pressly state that taxpayer was a 
resident of the township or that the 
taxes demanded were owed by him, 
employer was not given with reason- 
able precision and certainty the in- 
formation to which it was entitled un- 
der statute in order to be in a posi- 
tion to assure itself of its right and 
duty to deduct the amount’ demanded 
from the taxpayer’s wages, and pay 
it over to the collector. 72 P.S. § 
5544.1(c).—Martin v. Danko, 18 A.2d 
324, 143 Pa.Super. 106. 


Vt. The statutory provision that 
town tax collector, unable to find per- 
sonal estate of delinguent taxpayer in 
town, may extend warrant on any land 
therein owned by such taxpayer, does 
not make delinquent taxpayer’s arrest 
prerequisite to levy on his real estate. 

.L. 805, as amended by Laws 1939, 
No. 25, § 1.—Richford Sav. Bank & 
Trust Co. v. Thomas, 17 A.2d 239. 

Under statutory provision that town 
tax collector, unable to find personal 
estate of delinquent taxpayer in town, 
may extend warrant on any land there- 
in owned by such taxpayer, a tax col- 
lector finding any personal property of 
delinquent taxpayer in town must first 
sell it before extending warrant on tax- 
payer’s real estate, though enough can- 
not be realized therefrom to satisfy tax, 
as court cannot read into statute words 
“sufficient to satisfy the tax’. P.L. 805, 
as amended by Laws 1939, No. 25, § 1. 


. ‘ ay - § 239 { 

Me. Where al! parties were before 
the court in suit in equity against town 
tax collector and selectmen to compel 
collector to pay town money allegedly 
collected as automobile excise taxes and 
diverted to collector’s private use, relief 
would not be denied on ground that 
plaintiff had adequate remedy at law by 
petition for mandamus against select- 
men directing them to perform their 
duty by instituting action against col- 
fee om eu nReet v. Blaisdell, 17 A.2d 

Where malfeasance of a public officer, 
breach of a public trust, and withhold- 
ing of public funds were asserted in 
proceedings in equity against town tax 
collector and selectmen to compel col- 
lector to pay town money alleged to 
have been collected as automobile excise 
taxes and diverted to collector’s private 
use, the proceedings would lie, when 
brought by proper party, to relieve 
against consummated wrongful act and 
to provide remedy by compelling resti- 
tution.—Burkett v. Blaisdell, 17 A.2d 
460. 

A bill in equity against town tax col- 
lector and selectmen to compel collector 
to pay town money allegedly collected 
as automobile excise ti.xes and diverted 
to collector’s private use could not be 
sustained as against selectmen, where 
selectmen were not charged with actual 
malfeasance.—Burkett v. Blaisdell, 17 A. 
2d 460. 
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§ 

Me. The Attorney General, on rela- 
tion of citizens and taxpayers of. town 
of Rome, was “proper party plaintiff 
to suit in equity against town tax col- 
lector and selectmen to compel payment 
to town by collector of money allegedly 
collected as automobile excise taxes 
from inhabitants of town and diverted 
to collector’s private use, where town 
officers upon whom rested responsibility 
of compelling collector to account refus- 
ed to perform their duty.—Burkett v. 
Blaisdell, 17 A.2d 460. ; 

The Attorney General, on relation of 
citizens and taxpayers of town of Rome, 
was not precluded from obtaining relief 
in suit in equity to compel town tax 
collector to pay town money allegedly 
collected as automobile excise taxes 
and diverted to collector’s private use 
on ground that there was an adequate 
remedy at law under statutes concern- 
ing forfeitures for neglect of a town 
officer to perform his duty and provid- 
ing for the calling of special town 
meetings, where, under allegations of 
bill, it was apparent that town had a 
legal remedy for entire amount mis- 


§ 255 : 

The statutes pertaining to al- 
lowance and pernen: of claims by 
township board are enacted to estab- 
lish a regular and orderly procedure 
in expenditure of public funds for 
purpose of safeguarding the _ funds. 
Mo.St.Ann. §§ 12299, 12301, pp. 8137, 
8138.—Jensen v. Wilson Tp., Gentry 
County, 145 S.W.2d 372. 

The statutory requirement of verifi- 
eation of claims against township by 
affidavits is not a mere formality but 
is a matter of substance which is 
“mandatory” and must be followed. 
Mo.St.Ann. §§ 12251 et seq., 12299, 
12301, pp. 8119 et seq., 8137, 8138.— 
Jensen v. Wilson Tp., Gentry County, 
145 $.W.2d 372. 

Township board, in approving claims 
not verified by affidavits, on which 
warrants of township were issued, 
acted in direct violation of mandatory 
provisions of statute and its action 
was a nullity and rendered the war- 


Mo. 


rants void. Mo.St.Ann. §§ 12251 et 
seq., 12299, 12301, pp. 8119 et seq, 
8137, 8138—Jensen v. Wilson Tp., 


Gentry County, 145 S.W.2d 3872. 
§ 268 
Mo. The statutes pertaining to ai- 
lowance and pEyenent of claims by 
township board are enacted to estab- 
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lish a regular and orderly | procedure ‘i, . 
in expenditure of public funds for pur- 


pose of safeguarding the funds. Mow 15) 
rStAnni§§ 512299,.¢ 12800. pp. 818% 9 | 
8138.—Jensen vy, Wilson Tp., Gentry 
County, 145 (S/W 377221) 7, ee 
§ 269 st ee 1) eae oN 

D.C.Me. Maine towns have a dual te 


capacity as political subdivisions of the 
state and as corporations capable of su- 
ing and being sued, appointing attor- 
neys and agents, accepting gifts and to 


carry into effect requirements upon _ 
which such gifts are accepted. Rey.St. 
Me 19305. ec. DT, $4) 134, e) 15) $$) 90a 
—Merrill vy. Inhabitants of Town of 
Gray, 37 F.Supp. 61 in) a | 


301 Pte 
Fla. A bill in the nature of a cred- 
itor’s bill alleging that plaintiff had 
recovered judgment against defendant 
town on certain bonds and jcoupons, 
but that town had no property subject __ 
to execution, that town had purchased 
lands at tax lien foreclosure proceed- 
ings for no governmental purpose, but __ 
that town had made no effort to pro- 
cure an order of confirmation of such | 
sale from special master in order to, 5 
preclude plaintiff from having execu- 
tion levied on such lands, wag sufficient 
to show that plantiff was entitled to 4 
have town be compelled to complete 
so that 


the foreclosure proceedings, 
lancés would be subject to plaintiffs 
execution.—Ashton vy. Town of Lan- 


So.2d 639, 
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TRADE-MARKS, TRADE-NAMES, , 
AND UNFAIR COMPETITION — 


tana, 1 


§ 1 ABS: 
C.C.A.N.Y. A “trade-mark” is in- 
tended to identify guods of owner and 
safeguard his gvod _ will.—American ~ 
Broadcasting Co. v. Wahl Co., 121 F.2d 
412, reversing 36 F.Supp. 167. SUR) ao 
C.C.A.Okl. A “trade-mark” ig a dis- 
tinctive mark of authenticity through 
which the merchandise of a particular Ry, 
producer or manufacturer may be dis- 
tinguished from that of others, and its 
sole function is to desiguate distinc- 
tively the origin of the products to | 
which it is attached—Reynolds & ~— 
Reynolds Co. v. Norick, 114 F.2d 278. 
D.C.Ky. The whole object and pur- 
pose of a ‘‘trade-mark” is to identify 
certain goods as the product of a cer- 
tain individual, firm, or corporation.— — 
Grocers Baking Co. v. Sigler, 40 F. 
Supp. 149. rota ty Me 
D.C.N.J. A “union label’ considered | a 


as such does not answer to definition 
generally given of a technical “trade- 


mark’? because union label does not 
indicate with any degree of certainty 
by what particular. person or firm — 


produc.s to which it may be affixed ~— 
were manufactured or serve to dis- 
tinguish goods of one manufacturer 
from goods of another manufacturer.— 
Baker vy. Master Printers Union of New 
Jersey, 34 F.Supp. 808. ey 

D.C.N.J. Trade-marks consist. either 
of technical trade-marks, which are  . 
derived from coined words or generic oy 
words used in an arbitrary way, or ~ 
of generic words which have acquired 
a secondary meaning.—Pecheur Lozenge 
ae v. National Candy Co., 36 F.Supp. 
730. , 

D.c.Pa. A “trade-mark” or ‘trade- 
name” is a right appurtenant to a bus- 
iness or trade in connection with which 
it is employed and its function is to 
designate the goods as the product of 
a particular trader and to protect his 
good will against the sale of another’s 
product as his.—Manz v. Philadelphia 
Brewing Co., 37 F.Supp. 79. 

D.C.S.C. A “trade-mark’’ is a mark 
or symbol used by one who manufac- 
tures or sells goods to distinguish them 
from similar goods manufactured and 
sold by others.—Lone Ranger vy. Cox, 
39 F.Supp. 487. 


2 

App.D.C. The purpose of law of 
trade-marks is to protect the several 
manufacturers in their respective 
spheres of public relations and to safe- 
guard the consumer by helping him 
get what he thinks he wants. Trade- 
Mark Act of 1905, § 1, 15 U.S.C.A, § 81. 
McGraw-Hill Pub. Co. v. American 
Aviation Associates, 117 F.2d 293. 


Sed a <a dee 


a §3 : : 
€.C.A.Md. Courts recognize a right 


been adopted by a person to denominate 
his business and has been so used by 
him in association therewith as to ac- 
quire a special significance as the name 
thereof.—Little Tavern Shops v. Davis, 
116 F.2d 903. 
t C.C.A.Mich. The law of trade-marks 
is analogous to that of patents or copy- 
rights in that each is based on one’s 
rights to have guaranteed to him the 
- profit derivable from his own property. 
-—Mishawaka Rubber & Woolen Mfg. 
Co. v. S. S. Kresge Co., 119 F.2d 316. 
A “technical trade mark” is a word, 
device or symbol lawfully appropriated 
by a manufacturer or trader to dis- 


and it must be capable of distinguish- 
ing one’s articles from all others as 
regards origin or ownership.—Misha- 
waka Rubber & Woolen Mfg. Co. Vv. 
S. S. Kresge Co., 119 F.2d 316. 
C.A.Mich. The symbol or marking 
'the manufacturer of a product does 
not exist in gross or separate from 
the good will with which it is asso- 
ated but only attaches itself to the 
ods which it identifies and which 
goods are manufactured or sold by its 
wner.—Mishawaka Rubber & Woolen 
Mfg. Co. v. S. S. Kresge Co., 119 F,2d 
SOLO ns 


An abstract right in a symbol has 
no existence, but symbol must be con- 
sidered in association with article 
- which it identifies, as respects trade- 
mark infringement and unfair competi- 
n.—Mishawaka Rubber & Woolen 
nail Co. v. S. S. Kresge Co., 119 F.2d 
we ok 


C©.C.A.Mo. There is no property in a 
rade-mark except as a right appurte- 
ant to an established business or 
trade, when it becomes an element of 
od will,—Atlas Beverage Co. vy. Min- 
neapolis Brewing Co., 113 F.2d 672. 
¢  ©.C.A.Mo. A trade-mark is insepara- 
— ~+ble from the good will of the business 
of its possessor and exists only as an 
incident to the business in which it 
was lawfully acquired and with which 
it remains identified. Trade-Mark Act 
Pye GH. $16, A. § 96.—Wal- 
green Drug Stores v. Obear-Nester 
_. Glass Co., 113 F.2d 956. 
 €.C.A.N.Y. A name, as a name, is 
not “property.”—Mutual Life Ins. Co. 
y. Menin, 115 F.2d 975. 
DC.N.J. Courts will protect a name 
or device identifying an owner’s com. 
mercial good will, whether it ‘e a 
_ trade-mark or distinctive dress of pack- 
age used in the sale of his merchan- 
‘dise; ‘good will’ being the friendli- 
ness which a consumer has “‘oward a 
particular article—Pecheur Lozenge Co. 
v. National Candy Co., 36 F.Supp. 730. 
D.C.Pa. A trade-mark can exist onty 
as an appurtenance to an established 
and continuing business with which it 
is employed.—_J. A. Dougherty’s Sons 
Distillers, v. Kasko Distillers Products 
Corporation, 35 F.Supp. 561. 


D.C.Pa. Protection will be accorded 
to the use of insignia only when and 
in so far as used in connection with a 
business, since such an appurtenance to 
trade is a “property right”? only in sense 
that right to one’s trade free from un- 
warranted interference by others is a 
property right.—Stork Restaurant y, 
Marcus, 36 F.Supp. 90. 


D.C.Pa. Where complainant’s father 
organized the G. Manz Brewing Com- 
pany and marketed beer known as 
“Manz Beer” and in 1893 the brewing 
company sold its plant which was sub- 
sequently acquired by defendant which 
used words “Manz Beer’, complainant 
was not entitled to injunction restrain- 
ing defendant from using trade-name 
“Manz Beer’ nor to an accounting in 
view of fact that defendant in compli- 
ance with Pennsylvania statute had its 
name permanently affixed to beer con- 
tainers and the use of the trade-name 
was not an artifice and did not attract 
trade not belonging to the defendant. 


2 . 
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TRADE-MARKS, 


47 P.S.Pa, § 104.—Manz v. 


of property in a trade-name which has: 


Brewing Co., 37 F.Supp. 79. — i 
Where complainant’s father organized 


the G. Manz Brewing Company in which | 


complainant was a stockholder and 
brewing company after marketing 
“Manz Beer” sold its plant but did not 
transfer trade-name “Manz Beer’, the 
complainant could not maintain action 
to restrain defendant which had ac- 
quired the brewing plant from using 
trade-name “Manz Beer’? nor for an 
accounting since if any property right 
was vested in any one by use of term 
“Manz Beer” it was in the G. Manz 
Brewing Company.—Manz vy. Philadel- 
phia Brewing Co., 37 F.Supp. 79. 

D.C.S.C. A “trade-mark’’ merely dis- 
tinguishes and designates business in 
which it is used and it is the business 
which is to be protected and not the 
trade-mark as a mere group of words 
or symbols.—Lone Ranger v. Cox, 39 
F.Supp. 487. 

A “trade-mark” is not a right in 
gross and is not the subject of prop- 
erty, except in connection with exist- 
ing business.—Lone Ranger v. Cox, 39 
F.Supp. 487. 

The right to a particular trade-mark 
grows out of its use in trade, in its 
mere adoption, and owner of trade- 
mark may not, like proprietor of pat- 
ented invention or copyrighted piece of 
art or literature, make a negative and 
merely prohibitive use of it as a mon- 
opoly.—Lone Ranger v. Cox, 39 F.Supp. 
487. 

Cust. & Pat.App. The right to use a 
trade-mark as against others cannot 
be acquired by attempted transfer of 
the naked mark when disassociated 
with business with which it is used. 
—Corr y. Oldetyme Distillers, 118 F.2d 
919. 


$5 
D.C.N.J. .A trade-mark case is in 
fact a case of unfair competition, and 
the law of trade-marks is only a part 
of broader law of unfair competition.— 
Baker vy. Master Printers Union of New 
Jersey, 34 F.Supp. 808. 


§ 8 

D.C.Ky. A second appropriator of a 
trade-mark in a given territory may 
be entitled to the protection of its 
trade-mark where that territory would 
in course of normal trade and business 
expansion be reached by the second 
appropriator, but in such a case, where 
the court is convinced that unfair 
trade practices were adopted by first 
appropriating the territory, the ques- 
tion of business integrity is involved. 
—Grocers Baking Co. v. Sigler, 40 F. 
Supp. 149. 


D.C.Pa. Protection of a trade-mark 
will be accorded in areas where busi- 
ness is developing or where expansion 
is a normal expectation—J. A. Dough- 
erty’s Sons, Distillers, v, Kasko Dis- 
ae Products Corporation, 35 F.Supp. 


In order that a trade-mark be es- 
tablished as appurtenant to a business 
in a particular area, there must be an 
actual occupation of the market by such 
business.—J. A. Dougherty’s Sons, Dis- 
tillers, v. Kasko Distillers Products 
Corporation, 35 F.Supp. 561. 


§ 16 
D.C.Pa. Any one may use a generic 
name in connection with a business, the 
only restriction being that one must 
not use the name so as to work a fraud 
upon others of the same name.—Manz 
Mee ae tb 7 Brewing Co., 37 F.Supp. 


8 31 
Ariz. Only persons and companies 
engaged in some kind of mercantile 
business are entitled to trade-marks.— 
Edwards v. Superior Court of Arizona 
ne for Maricopa County, 113 P.2d 
930. 
34 


§ 

C.C.A.Mo. Trade-mark registration 
is a method of recording for protec- 
tion of dealers, the public, and owners 
of trade-marks and is notice of the 
claims of the owner affecting his right 
to the mark but the right thereto must 
have accrued from actual use. Trade- 
Mark Act 1905, § 16, 15 U.S.C.A. § 


¢: i g ri sh aac F) 
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‘¢37 
C.C.A.Mo. Ownership of a de 
mark is dependent upon priority of ap-_ 
perenne and use.—Atlas Beverage 
o. vy. Minneapolis Brewing Co., 113 
Fi2d 672: * J 
Where liquor company had prior 
right to use of trade-mark on whisky 
and for a short time during national 
prohibition had used it on malt liquor, 


-but had never claimed to own the mark 


for use on beer, affiliate which had al- 
legedly been granted permission by 
liquor company to use the mark on 
beer acquired no such right by virtue 
of the permission as against prior user 
of the mark on beer.—Atlas Beverage 


ae ay in neabelis Brewing Co., 113 F. 
a ©.C.A.Mo. Where manufacturer did 


not enter the field of nursing bottle 
manufacturer until after alleged in- 
fringer had already occupied it and 
had spent large sums of money in ad- 
vertising nursing bottles made from 
heat resistant glass, the latter had a 
prior right to apply the trade-mark 
“Pyrex” to nursing bottles. Trade- 
Mark Act 1905, § 16, 15 U.S.C.A.°§ 96. 
—Walgreen Drug Stores v. Obear-Nes- 
ter Glass Co., 113 F.2d 956. 

D.C.D.C. Federal registration of the 
trade-mark ‘‘Everybody’s Weekly” for 
a weekly newspaper section was prop- 
erly refused in view of prior publica- 
tion of weekly British magazine en- 
titled on the outside cover ‘“Hverybody’s 
-the popular Weekly’? and with inside 
pages containing the caption ‘“‘Every- 
body’s Weekly,” since the two publica- 
tions had the “same deseriptive prop- 
erties’? within statute prohibiting regis- 
tration where mark is identical with 
prior mark on goods of the same de- 
scriptive properties. Trade-Mark Act 
1905, § 5, 15 U.S.C.A. § 85.—Philadel- 
phia Inquirer Co. y. Coe, 38 F.Supp. 


In determining whether registration 
of trade-mark should be refused on 
ground of prior use of the same mark 
for goods of the same descriptive prop- 
erties or the same class, if the mer- 
chandise of itself is of the same class, 
that fact cannot properly be disre- 
garded merely because individual opin- 
ion testimony of witnesses tends to 
show that likelihood of confusion is 
nonexistent. Trade-Mark Act 1905, § 
5, 15 U.S.C.A. § 85.—Philadelphia In- 
quirer Co, v. Coe,-38 F.Supp. 427. 

D.C.Ky. Priority in time in the use 
of a trade-mark in a certain locality 
is significant in determining whether 
there has been an infringement of a 
certain trade-mark in absence of evi- 


dence of bad faith—Grocers Baking 
Co. v. Sigler, 40 F.Supp. 149. 
D.C.N.Y. Geographical words and 


words that are merely descriptive of 
merchandise are not capable of ex- 
clusive appropriation, but long and ex- 
clusive usage of such words by a trader 
or distributor may result in the ac- 
quisition by the words of a secondary 
meaning apart from their primary sig- 
nificance, and under such circum- 
stances, equity may enjoin one who 
makes use. of such words.—Sun Valley 
re Co. vy. Sun Valley Togs, 39 F.Supp. 

The elements to be considered in de- 
termining whether a name has acquired 
a “secondary meaning’’ subject to ex- 
clusive appropriation are generally 
length of time of use of name, nature 
and extent of popularizing and adver- 
tising name, and efforts in promoting 
the consciousness of the public in con- 
necting name with a particular product. 
—Sun Valley Mfg. Co. v.. Sun Valley 
Togs, 39 F.Supp. 502. 


§ 41 
D.C.N.J. A trade-mark must be ap- 
plied or affixed to the goods or the con- 
tainers in which they are sold, and the 
descriptive use of a word merely in 
catalogs and price lists is not a trade- 
mark use.—Pecheur Lozenge Co. v. 

National Candy and 36 I’.Supp. 730. 
2 


C.C.A.Mich. A manufacturer may 
put forth his product marked with an 


A : A ( 
nary bol, lettering 

and rely upon building up a good will 
by associating in the public mind his 
product with the invented word or ar- 
bitrary symbol, and, by thus using 
the marking, acquire an exclusive right 
in it.—Mishawaka Rubber & Woolen 
S. S. Kresge Co., 119 F.2d 


“Patent” right and “copyright’”’ rest 
upon the view that results of the orig- 
inal labor of the inventor and author 
ought, as a matter of justice and of 
publie policy, to be secured against 
piracy, while as regards the proprietor 
of a trade-mark, question of originality 
does not arise so long as the mark is 
sufficiently distinctive really to identi- 
fy his goods and for purpose of reg- 
istration to satisfy the trade-mark act. 
Trade-Mark Act of 1905, 15 U.S.C.A. 

81 et seq—Mishawaka Rubber & 
Woolen Mfg. Co, v. S. S. Kresge Co., 
HLS) R20. 3t6, 


§ 43 

C.C.A.Wis. Where the words “Steam- 
Electric’ were descriptive as designat- 
ing a product long in use and as manu- 
factured and sold by many concerns, 
both prior and subsequent to the time 
of plaintiff’s entry into the field, plain- 
tiff could not, by changing the words 
to ‘“Steem-Electric’, make the words 
any less descriptive, and give plaintiff 
the right to enjoin the alleged infringe- 
ment of its trade-marks by .company 
using the words ‘“Steam-O-Matic’’. 
Trade-Mark Acts of 1905 and 1920, 15 
U.S.C.A. §§ 81-109 and § 121 et seq.— 
Steem-Electric Corporation v. Herzfeld- 
Phillipson Co., 118 F.2d 122, affirming 
29 F.Supp. 1011. 

D.C.N.J. he trade-mark ‘Pay Roll” 
for rolls of candy wafers simulating 
coins must be considered in its entire- 
ty, and an alleged infringer cannot first 
separate the trade-mark into its com- 
ponent parts “Pay” and “Roll” and 
then contend that the separate words 
are in the public domain.—Pecheur 
Lozenge Co. v. National Candy Co., 
36 F.Supp. 730. 

D.C.N.Y. Geographical words and 
words that are merely descriptive of 
merchandise are not capable of exclu- 
sive appropriation, but long and exclu- 
sive usage of such words by a trader 
or distributor may result in the ac- 
quisition by the words of a secondary 
meaning apart from their primary sig- 
nificance, and under such circumstances, 
equity may enjoin one who makes use 
of such words.—Sun Valley Mfg. Co. y. 
Sun Valley Togs, 39 F.Supp. 502. 


App.D.C. Title of magazine “AVI- 
ATION” applied to magazine dealing 
with aviation, being descriptive, could 
not become a trade mark at common 
law.—McGraw-Hill Pub. Co. v. Ameri- 
ean Aviation Associates, 117 F.2d 293. 

N.Y.Sup. Where word used as des- 
ignation of product was purely descrip- 
tive of cord-embroidered bags, word 
did not lose quality of descriptiveness 
by variation of spelling or by trans- 
lation into a foreign language word.— 
Thierfeld v. Cerreta, 21 N.Y.S.2d 837, 
174 Mise. 590. 

Unless word used by plaintiff as a 
distinguishing mark for their hand- 
bags, which was a descriptive word, 
had by use acquired a secondary mean- 
ing, it was not subject to exclusive ap- 
propriation by plaintiff.—Thierfeld v. 
Cerreta, 21 N.Y.S.2d 837, 174 Mise. 590. 

Words which are descriptive of a 
product may by long and wide usage 
come to be known to public as denot- 
ing product of a particular trader so 
that trader is entitled to protection,— 
Thierfeld v. Cerreta, 21 N.Y.S.2d 837, 
174 Mise. 590. 

Or. One can not dip into the com- 
mon vocabulary and, selecting some 
generic or descriptive words which 
commonly designate business activities 
in which people engage, appropriate 
the words to himself and thereby for- 
bid their use by others who desire to 
launch.similar enterprises, but a name 
of a generic type may acquire a sec- 
ondary meaning requiring later users 
to adopt means to avoid public decep- 
tion.—Trueck Insurance Exchange vy. 
Truck Insurance Exchange of 649 


or figure 


we % mi 


re Wek hess = c Pond Aa y ae eae eee gl Ns 
RADE-NAMES, AND UNFAIR COMPETITION 
South Blive, Street, Los Angeles, Cal., 


107 P.2 ‘ : 

The name “Truck Insurance Ex- 
change’? was a generic or descriptive 
term incapable of exclusive appropria- 
tion by plaintiff and use of same name 
by defendant would not be enjoined, 
where it did not appear that name had 
acquired a secondary meaning by use of 
it by plaintiff requiring later users to 
adopt means to avoid public deception, 
Code Supp.1935, §§ 46-1316 to 46-1332. 
—Truck Insurance Exchange v, Truck 
Insurance Exchange of 649 South Olive 
Street, Los Angeles, Cal., 107 P.2d 511. 

See Albany Packing Co. v. Registrar 


DE pnnads Marks [1940] 3 Dom.L.R. 
ot § 44 

D.C.N.Y. A _ registered trade-mark 
“Warmeraft’”’ was not invalid on 


ground that quoted term was ‘‘descrip- 
tive’ because both the words “Farm” 
and ‘Craft’? were general terms and 
available to the public, where trade- 
mark did not describe products to 
which it was applied by owner.—Henry 
Muhs Co. v. Farm Craft Foods, 37 F. 
Supp. 1013. ; 

§ 45 

C.C.A.Md, When, by association with 
a business, a trade-name has acquired a 
special significance as the name thereof, 
it will be protected by courts even 
though it may have been a descriptive 
term in its original meaning.—Little 
Tavern Shops v. Davis, 116 F.2d 903. 

It is not necessary for the acquisi- 
tion of a “‘secondary meaning” that a 
name used in connection with the opera- 
tion of a business be written in a par- 
ticular or distinctive manner.—Little 
Tavern Shops v. Davis, 116 F.2d 903. 

The requirement that a name be writ- 
ten in a particular or distinctive man- 
ner relates only to the registration of 
the name of an individual, firm, or cor- 
poration as a trade-mark under the 
Trade-Mark Act, and does not relate to 
the substantive law of trade-marks. 
Trade-Mark Act of 1905, § 5, 15 U.S.C. 
A. § 85.—Little Tavern Shops v. Davis, 
116 F.2d 903. 

D.C.Mich. A trade-mark which at- 
tempts to prevent the common use of 
language is not valid. Trade-Mark Act 
1905, 15 U.S.C.A. 81 et seq.—James 
Heddon’s Sons v. Millsite Steel & Wire 
Works, 35 F.Supp. 169. 

D.C.N.Y. The combination of two 
descriptive components into a_ single 
coined, arbitrary, and fanciful word 
may be a valid, technical ‘“trade-mark’’. 
—Henry Muhs Co. v. Farm Craft 
Foods, 37 F.Supp. 1013. 

A term adopted as a_ trade-mark 
must be considered in its entirety in 
determining whether term is merely 
descriptive—Henry Muhs Co. v. Farm 
Craft Foods, 37 F.Supp. 1013. 

Cal. Generic terms and words de- 
scriptive of place are not subject to 
exclusive appropriation. Civ.Code, § 
991.—Academy of Motion Picture Arts 
and Sciences y. Benson, 104 P.2d 650. 

N.Y.Sup. In order that words, not 
otherwise capable of appropriation as 
a trade-mark, may dcquire a secondary 
meaning so as to afford a claimant pro- 
tection in their use, they must be so 
associated in mind of paving public 
with claimant’s products as to mean 
to them that they are the claimant’s 
products and none other.—Thierfeld v. 
Cerreta, 21 N.Y.S.2d 8387, 174 Misc. 
590. 


8 46 

C.C.A.Mich. The word ‘‘champion” is 
not essentially a word which signifies 
quality, and may lawfully be appro- 
priated as a_ trade-mark.—Hemmeter 
Cigar Co. v. Congress Cigar Co., 118 
F.2d 64, 

N.Y.Sup. Known words and phrases 
indicative of quality and composition 
are common property of all mankind 
and they may not be appropriated by 
one to mark an article of his manu- 
facture, when they may be used truth- 
fully by another to inform public of 
ingredients which make up an article 
made by him.—Thierfeld v. Cerreta, 21 
N.Y.S.2d 837, 174 ne, 590. 


3 
D.C.N.Y. Geographical words and 
words that are merely descriptive of 


Naren eae 


Poe * 
merchandise are not capable of exclu- | 
sive appropriation, but long and ex- — 
clusive usage of such words by a trader _ 
or distributor may result in the acqui- 
sition by the words of a secondary 
meaning apart from their primary sig- — 
nificance, and under such circum- 9 
stances, equity may enjoin one who 
makes use of such words.—Sun Valley tcf 
Mfg. Co. v. Sun Valley Togs, 39 F. 
Supp. 502. eis 


§ 54 aye 

D.C.Ky. The plaintiff's trade-mark 
“Old Baker’ for whisky, the predomi-— 
nant feature of which was word “B 


Federal 
Trade-Mark Act 1905, § 5, 15 U.S.C.A 
§ 85.—Frankfort Distilleries v. Labr« 
& Graham, 34 F.Supp. 131. Spe 
D.C.Pa. Surnames, though incapable _ 
of serving as trade-marks or trade- 
names, can acquire much of the lega’ 
force of trade-names if used to desig- 
nate particular products exclusively for 
a sufficient time to acquire a secondary — 
meaning.—J. A. Dougherty’s Sons — 


Dougherty, 36 F.Supp. 149. ES AS a 
§ 56 : sive 2's, 
C.C.A.Mich. Color, except in connec 
tion with some definite, arbitrary de- 
sign which serves to distinguish the 3 
article as made or sold by a particula Ree 
person, is not the subject of a “trade. sb: 
mark”, but the owner of a valid trade- c 
mark, otherwise distinctive, may be ~ 
protected against appropriation by 
rival through mere change in colo: 
Mishawaka Rubber & Woolen Mfg. 
v. S.S, Kresge Co.,119 F.2d 3165 088 
D.C.Cal. The fact that plaintiffs’ and 
defendant’s fruit beverages both pos- 
sessed a reddish color did not estab-— 


tition, since color is not subject to ex- 
clusive appropriation and cannot alone _ 
be the subject of a trade-mark,—Green 
Seanere Fruit Products, 39 F.Supp 
§ 59 * ek 4. 
C.C.A.Mich. A circle or ball as a 
trade mark is “publici juris’? where i 
has not acquired a secondary meaning. 
—Mishawaka Rubber & Woolen Mfg 
Co. v. S. S. Kresge Co., 119 F.2d 316. 
D.C.Ky. Any symbol or device not 
previously appropriated which distin- 
guishes a manufacturer’s or producer’s — 
product from those of the same general 
nature may be affixed to that certain 
product in order to secure the benefits 
of increased sales to the particular 
manufacturer or producer to the ex- [ 
clusion of others.—Grocers Baking Co. 
v. Sigler, 40 F.Supp. 149. ; 
‘ § 67 ; F 
C.C.A.Wis. Where patent on a steam- 
electric iron had expired, the monopoiy 
ceased, and any member of the public ~ 
had a right to manufacture and sell, 
not only the product covered by the 
patent, but the product under the name __ 
by which it was described in the pat- | 
ent.—Steem-Electric _ Corporation vy. — 
Herzfeld-Phillipson Co., 118 F.2d 122, — 
affirming 29 F.Supp. 1011. ae 
D.C.Mich. In absence of palming off i 
defendant’s goods as and for those of 
plaintiff, fish bait shape and collar of 
plaintiff's expired design patent and 
herringbone marking were public prop- ° 
erty and incapable of exclusive appro- 
priation by anyone.—James Heddon’s 
Sons v. Millsite Steel & Wire Works, 35 
F.Supp. 169. 


§ 73 

C.C.A.Ill. The real test of ‘infringe- 
ment” of a trade-mark is whether the 
use of identical or similar trade-marks 
would be likely to cause confusion or 
mistake in minds of the public or de- 
ceive merchants where the challenged 
goods are sold in same stores or dis- 
tributed in same manner, it being the 
congressional intent to prevent such 
confusion and resulting mistake or de- 
ceit. Trade-Mark Act of 1905, § 5, 15 
U.S.C.A. § 85.—California Fruit Growers 
Exchange v. Windsor Beverages, 118 F. 
2d 149. 


' 
hen 
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C.C.A.Mich. The entire substantive 
law of trade-marks is a branch of the 
broader law of unfair competition.— 
‘i Hemmeter Cigar Co. v. Congress Cigar 
: Con Lise H2d 64." 5" 
The question of infringement must be 
determined upon particular facts of the 
ease at hand.—Hemmeter Cigar Co. vy. 
Congress Cigar Co., 118 F.2d 64. 

- ©.C.A.Mich. Courts tend to restrict 
the scope of law applicable to tech- 
- nical trade-marks and extend its scope 
- in cases of unfair competition.—Misha- 

waka Rubber & Woolen Mfg. Co. v. S. 
S. Kresge Co., 119 F.2d 316. 

The underlying concept of the law 
on ‘technical trade-marks’? and ‘“un- 
- fair competition” is the prevention of 
that which in its operation and results 
is a fraud upon the public and an in- 
) jury to the rival trader, but while 
idea of fraud lies at foundation of 
law of technical trade-marks as well 
as that of unfair competition, ‘‘fraud’’ 
may rest in actual intent shown by 
-. evidence or inferred from  circum- 
’ ¥ 
pe en) Mtg. Co. y., 8..\8, 

: 316. ‘ 


_  ©€.C.A.Mo. The law of trade-marks is 
a branch of the law of unfair competi- 
tion and the trade-mark is infringed 
f such trade-mark or a colorable imita- 
tion thereof is without authority 
_ placed upon substituted goods of the 
_ same class as those for which the mark 
has been appropriated. Trade-Mark 
MeAchNlI0b.. §° 16° 16° U:S.C/A)'. § “GFL 
Walgreen Drug Stores v. Obear-Nester 
Glass Co., 113 F.2d 956. 
_ The vice of using a trade-mark with- 
out authority consists in the sale of 
goods of one manufacturer or dealer as 
ee those of another by means of the use 
of such trade-mark so that to warrant 
relief in equity. it must appear’ that 
| false representation is directly or im- 
_ pliedly made. Trade-Mark Act 1905, 
 § 16, 15 U.S.C.A.§ 96.—Walgreen Drug 
_ Stores vy. Obear-Nester Glass Co., 113 
F.2d 956. 
_ ©.C.A.Wis. Though unfair competi- 
tion may exist independently of trade 
mark infringement, yet the facts sup- 
porting a suit for infringement and one 
for unfair competition are substantially 
the same.—Steem-Electric Corporation 
_ vy. Herzfeld-Phillipson Co., 118 F.2d 
122, affirming 29 F.Supp. 1011. 


D.C.Ky. The “infringement” of a 
_ trade-mark consists in its use or imita- 
tion by another on his goods in such 
manner that the purchasers of such 
goods are deceived. or liable to be de- 
_ ceived and induced to believe that they 
were manufactured or sold by the own- 
; er of the trade-mark.—Grocers Baking 

Co. v. Sigler, 40 F.Supp. 149. 
_D.C.Mass. Under law applicable in 
federal courts, it would not be neces- 
sarily fatal to action for trade-mark in- 
fringement and unfair competition that 
the parties were not directly com- 
petitors. 15 U.S.C.A, §§ 97, 99.—Folmer 
Graflex Corporation v. Graphic Photo 
Service, 35 F.Supp. 963. 

Firms which were both engaged in 
the selling of cameras and photo sup- 
plies were “competitors” as respects 
right to maintain action in Massachu- 
setts federal district court for trade- 
mark infringement and unfair competi- 
tion. 15 U.S.C.A. § 81 et seq.—Folmer 
Graflex Corporation v. Graphic Photo 
Service, 35 F.Supp. 963. 

D.C.N.J. Trade-mark infringement 
is a part of the broader law of unfair 
_. competition, under which one person 
_ may not sell his goods as the goods 
_ of another.—Pecheur Lozenge Co.. v. 
_ National Candy Co., 36 F.Supp. 730. 
__ D.C.N.Y. The law of trade-mark is 

but a part of the broader law of unfair 
competition.—RCA Mfg. Co. v. Columbia 
-- Recording Corporation, 36 F.Supp. 247. 

‘The basis of trade-mark infringement 
suits is the likelihood that prospective 
purchasers will be misled to plaintift’s 
damage.—RCA Mfg, Co. v. Columbia Re- 
eording Corporation, 36 F.Supp. 247. 

D.C.N.Y. In determining whether 
confusion results from alleged in- 
fringement of a trade-mark or unfair 
competition, the ultimate public, rath- 
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bers, must be protected.—Henry Muhs 
re ae Farm Craft Foods, 87 F.Supp. 

App.D.C. The law of registered and 
common law trade marks evolved from 
the broad doctrine of unfair competi- 
tion but the cause of action for tech- 
nical trade mark infringement rests 
upon a precise base, the unfair com- 
petition in an infringement action 
coming merely from interfering with 
the trade mark  itself,—McGraw-Hill 
Pub. Co. vy. American Aviation Asso- 
ciates, 117 F.2d°293. 


$755 

C.C.A.Md. <A person’s trade-name is 
infringed when another uses the identi- 
cal or a confusingly similar trade-name 
as the designation of a business, even 
though he does not use it for purposes 
of deception, and it is sufficient if nat- 
ural and probable consequence of his 
acts is to pass off his business as that 
of plaintiff—Little Tavern Shops v. 
Davis, 116 F.2d 903. 

Evidence that after plaintiff corpora- 
tion, which had secured registration of 
“Little Tavern Shops’ as trade-mark 
for sandwiches, started operating eating 
shops under its corporate name of 
“Little Tavern Shops, Ine.’”, in Balti- 
more, Md., defendant commenced oper- 
ating a food and liquor store in same 
city under name “Hubbard’s, Little Tav- 
ern Liquor Store’, the words ‘Little 
Tavern” in defendant’s name being em- 
phasized, and that plaintiff’s customers 
had been led to believe that defend- 
ant’s store was one of plaintiff’s group, 
entitled plaintiff to injunction restrain- 
ing defendant from using words ‘‘Little 
Tavern’. Trade-Mark Act. of 1905, §§ 1 
et seq., 5, 15 U.S.C.A. §§ 81 et seq., 85. 
—Little Tavern Shops v. Davis, 116 F. 
2d 903. 

C.C.A.Md. The distinctiveness of a 
trade-mark is only one of the factors 
to be taken into account in. deciding 
question of infringement.—Arrow Dis- 
tilleries v. Globe Brewing Co., 117 F. 
2d 347, reversing 30 F.Supp. 270. 

Coined or fanciful marks or names 
should be given a much broader degree 
of protection than words in common 
use, since sale of goods of one manu- 
facturer or vendor as those of another 
should be prevented, and in modern 
business the trade-mark performs add- 
ed function of an. advertising device, 
whose value may be injured or de- 
stroyed unless protected by the courts. 
—Arrow Distilleries v. Globe Brewing 
Co., 117 F.2d (347, reversing 30 F. 
Supp. 270. 

C.C.A.Md. Whether a trade-name 
was in reality a technical trade-mark 
entitled to the widest protection, or a 
descriptive name which through long 
years of use and extensive advertise- 
ment had acquired a secondary signifi- 
cance, was unimportant as respects 
validity of the trade-mark. and its 
owner’s right to prevent its use as a 
whole by any competitor. Act March 
3, 1881, 21 Stat. 502; Trade-Mark Act 
of 1905, § 1 et seq., 15 U.S.C.A.. § 81 
et seq.—Dixi-Cola Laboratories v. Co- 
ea-Cola Co., 117 F.2d 352, modifying 
Coca-Cola Co. v.  Dixi-Cola  Labora- 
tories, 31 F.Supp. 835. 


Confusion of origin, as well as con- 
fusion of goods, from use of the same 
trade-mark, may constitute “infringe- 
ment” of trade-mark, especially when 
the name has a fanciful and arbitrary 
character.—Dixi-Cola Laboratories vy. 
Coca-Cola Co., 117 F.2d 352, modify- 
ing Coca-Cola Co. v. Dixi-Cola Labora- 
tories, 31 F.Supp. 835. 


C.C.A.Md. The word . ‘Coca-Cola’ 


taken as a whole is in some _ sense 
“descriptive” of the drink which it 
designates, since the word “cola” is 


the name of a tree native to Africa, 
which bears the small brown “cola 
nut”, and the phrase “cola drinks” 
has become a generic term used’ in 
common by manufacturers as part of 
the trade-names for their products, and 
indicates to the general public bey- 
erages which in taste and appearance 
resemble Coca-Cola, and hence trade- 
mark “Coca-Cola” is not infringed by 
Inere use of such names as Dixi-Cola 


or Marbert the Distinctive C 
March 3, 1881, 21 Stat. 502; 
Mark Act of 1905, § 1 et seq., 15 U. 
C.A. § 81 et seq.—Dixi-Cola - 
tories vy. Coca-Cola Co., 117 F.2d 352, 
modifying Coca-Cola Co. v. Dixi-Cola 
Laboratories, 31 F.Supp. 835. — i 

C.C.A.Mich. The test of “infringe- 
ment” is whether the alleged infringing 
trade-mark or label, taken as a whole, 
so far resembles the other mark or label 
as to be likely to be mistaken for it 
by the casual or unwary purchaser, not 
merely the cautious and discriminating 
customer.—Hemmeter Cigar Co. v. Con- 
gress Cigar Co., 118 F.2d 64. b 

There is “infringement” where one 
adopts a trade-name or trade-mark so 
like another in form, spelling, or sound 
that one with a not very definite or 
clear recollection of the real trade-mark 
is likely to become confused or mis- 
led.—Hemmeter Cigar Co. vy. Congress 
Cigar Co., 118 F.2d 64. 

A trade-mark should not be narrowly 
limited to its precise present use by 
owner, but room for reasonable expan- 
sion or alteration in use of the mark 
should ‘also be assured, and owner 
should be protected against confusion 
of potential future customers.—Hem- 
meter Cigar Co. v. Congress Cigar Co., 
118 F.2a"64... | 

¢.C.A.Mich. Where a large share of 
customers .called for ‘“‘Hemmeter’s 
Champion” cigar by the name ‘‘Cham- 
pion”, the word ‘‘Champion” had _ be- 
come indicative of the cigar’s origin, 
and hence infringement by cigar using 
such word was not avoided on ground 
that the real trade-mark was the com- 
pound word ‘“Hemmeter’s Champion’’ 
rather than ‘‘Champion” alone.—Hem- 


'meter’ Cigar Co. v. Congress Cigar Co., 


118 F.2d 64. 

C.C.A.Mich. In actions for trade- 
mark infringement and unfair com- 
petition, the court is bound to com- 
pare the whole labels or symbols used 
by respective. parties, and if the court 
finds that infringers’ devices’ are 
colorable, which requires a careful in- 
spection to distinguish his marks and 
appearances from those of the manu- 
facture imitated, original owner will 
be protected. but the court is not 
bound to interfere where ordinary at- 
tention by purchaser will enable him 
to discriminate—Mishawaka Rubber & 
Woolen Mfg. Co. v. .S. 8. Kresge Co., 
119: F.2d 316. 

Where the name, symbol or label 
involved in an action for trade-mark 
infringement and unfair competition is 
not chosen to deceive and hag not been 
used in a way intended or calculated 
to deceive, courts should not inter- 
fere unless the similarity is sufficient 
to deceive usual persons. proceeding 
with ordinary care—Mishawaka Rub-. 
ber & Woolen Mfg. Co. yv. S. S. Kresge 
Co., 119 F.2d 316. 

Color, except in connection with 
some definite, arbitrary design which 
serves to distinguish the article as 
made or sold by a particular person, 
is not the subject of a. ‘‘trade-mark”, 
but the owner of a valid trade-mark, 
otherwise distinctive, may be pro- 
tected against appropriation by a rival 
through mere change in color.—Misha- 
waka Rubber & Woolen Mfg, Co. y. S. 
S. Kresge Co., 119 F.2d 316. 


The degree of resemblance necessary 
to constitute “infringment” of a trade- 
mark is incapable of exact definition, 
and courts can merely say that’ no 
manufacturer or seller can adopt a 
trade-mark so resembling ‘that of an- 
other trader that ordinary purchasers 
buying with ordinary caution are like- 
ly to be misled, and each case must 
be determined on its own  facts.— 
Mishawaka Rubber & Woolen Mfg. Co, 
v, S:. S. Kresge Co.,'119 F.2d 316: 

C.C.A.Mich. In considering  likeli- 


hood of confusion of goods, where a. 


trade-mark is a figure. or désign or 
lettering, the owner’s' right may cover 
that figure or design or lettering re- 
produced in any color, since identity 
of the figure, design or lettering may 
mislead the purchaser in spite of dif- 
ference in color, but difference in color 
may so emphasize difference between 


a trade-mark, 


fairly exact to 5 Mg Sa 
Rubber & Woolen Mfg. Co. v. 
Kresge Co., 119 F.2d 316. 5 

Where trade-marks are imprints of 
animals of the same genus, one large, 
fat and well conditioned, the other 
small, lank and lean, there is no ac- 
tionable deceit.—Mishawaka Rubber & 
Woolen Mfg. Co. v. S. S. Kresge Co., 
119 F.2d 316. 

C.C.A.Mich. The lettering used on 
shoe heels sold by defendant was im- 
material to issue in action for unfair 


competition and infringement of plain- 


tiffs registered trade-mark ‘Ball 
» Which plaintiff used on heels 
of foot wear manufactured by plain- 
tiff, where words used on defendant’s 
heels were “Crusader”, “Surefoot’’, and 
“Evergrip”, since words were so dis- 
similar as to lend no color to deceit.— 
Mishawaka Rubber & Woolen Mfg. Co. 
v. S. S. Kresge Co., 119 F.2d 316. 

C.C.A.Mo. Trade-mark infringement 
depends on whether resemblance be- 
tween articles to which mark is ap- 
plied is sufficiently close to deceive 
purchasers and thus pass off the goods 
of the producer as being those of an- 
other. Trade-Mark Act 1905, § 16, 15 


U.S.C.A. § 96.—Walgreen Drug Stores 


ee Glass Co., 113 F.2d 


_The court, in considering the decep- 
tive tendencies of alleged infringing 
trade-mark, would take into conpsidera- 
tion all the surrounding circumstances. 
Trade-Mark Act 1905, § 16, 15 U.S.C.A. 
§ 96.—Walgreen Drug Stores y. Obear- 
Nester Glass Co., 113 F.2d 95 
C.C.A.Mo. The name “Pyrex” has 
come to mean, and standard authorities 
have recognized it as meaning, glass 
ware of a variety resistant to heat, 
chemicals or electricity, and has ac- 
quired a meaning so universally ac- 
cepted as to preclude the court by ju- 
dicial fiat from destroying such mean- 
ing by approving a determination that 
the trade-mark ‘‘Rex’’ as applied to 
prescription bottles made from ordi- 
nary glass is infringed by the name 
“Pyrex.” Trade-Mark Act 1905, § 16, 
15 U.S.C.A. 96.—Walgreen Drug 
Stores v. Obear-Nester Glass Co., 113 
F.2d 956. : 


C.C.A.Wis. Where many concerns 
had long manufactured and sold elec- 
trie steam irons, registered trade-mark 
“Steem-Electric” of company manufac- 
turing electric steam irons had not ac- 
quired a “secondary meaning,” and 
hence company could not enjoin the use 
by another of the word ‘“Steam-O- 
Matic” with respect to electric steam 
irons. Trade-Mark Acts of 1905 and 
1920, 15 U.S.C.A. §§ 81-109 and § 121 
et seq.—Steem-Hlectric Corporation v. 
Herzfeld-Phillipson Co., 118 F.2d 122, 
affirming 29 F.Supp. 1011. 

Registered trade-mark ‘‘Steem-Hlec- 
tric’ of manufacturer of electric steam 
irons was not infringed by company 
using the words ‘‘Steam-O-Matic’ with 
respect to electric steam irons. Trade- 
Mark Acts of 1905 and 1920, 15 U.S. 
C.A. §§ 81-109 and § 121 et seq.— 
Steem-Electric Corporation v. Herzfeld- 
Phillipson Co., 118 F.2d 122, affirming 
29 F.Supp. 1011. 

D.C.Cal. The fact that plaintiffs’ and 
defendant’s fruit beverages both pos- 
sessed a reddish color did not establish 
that defendant was guilty of trade- 
mark infringement and unfair competi- 
tion, since color is not subject to ex- 
clusive appropriation and cannot alone 
be the subject of a trade-mark.—Green 
v. Ludford Fruit Products, 39 F.Supp. 
985. 5; 

D.C.Ky. A manufacturer _ whose 
trade is pirated by an infringing use 
of his trade-mark is entitled to pro- 
tection and redress in whatever market 
the use of the trade-mark has extend- 
ed or its meaning has become known, 
but the manufacturer cannot monopo- 
lize markets that his trade has never 


reached and the mark of itself cannot 
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ket where 

to wear the badge and 
offer the article—Grocers 
Co. vy. Sigler, 40 F.Supp. 149, 

D.C.Mich, Plaintiff’s registered trade- 
mark ‘‘Head-On Basser” for fish, bait 
is not infringed by defendant’s trade- 
mark ‘Millsite Bassor’ made up of 
defendant’s own name-in connection 
with bait called the ‘“Bassor’”. ‘Trade- 
Mark Act 1905, 15 U.S.C.A. § 81 et seq. 
—James Heddon’s Sons y. Millsite Steel 
& Wire Works, 35 F.Supp, 169. 

D.C.N.J. Where organization of 

“open shop” printers incorporated, used 
word “Union” in its corporate name, 
simulated typographical union’s label 
which was its registered trade-mark, 
and used the words ‘‘Union label’, cor- 
poration was guilty of trade-mark in- 
fringement and unfair competition, and 
prayer of union for an injunction as to 
each would be granted.—Baker v. Mas- 
ter Printers Union of New Jersey, 34 
F.Supp. 808. 
D.C.N.J. That differences in trade- 
marks are apparent when trade-marks 
are compared side by side is not test 
of an infringement of a trade-mark, 
since trade-mark law is not made for 
the protection of experts, but for the 
public who do not stop to analyze but 
are governed by appearance and gen- 
eral impressions.—Baker 
Printers Union of New Jersey, 34 F. 
Supp. 808. : 

D.C.N.J. That differences as well as 
similarities are apparent when plain- 
tiff’'s and defendant’s packages are 
compared side by side is not the test 
in determining trade-mark infringe- 
ment or unfair competition, since the 
law is made for the protection of the 
casual, ordinary, or incautious pur- 
chaser, who must ordinarily rely on his 
memory, and is governed by appear- 
ance and general impressions, and as 
to him the test is general appearance. 
Pecheur Lozenge Co. v. National Candy 
Co., 36 F.Supp. 730. ‘ 

D.C.N.J. That trade-marks made up 
of two words. are distinguishable to 
the eye and ear when seen or heard in 
their entirety is not the sole test in 
determining the question of infringe- 
ment or unfair competition—Pecheur 
Lozenge Co. y. National Candy Co., 36 
F.Supp. 730. ; 

Defendant, though entitled to use 
the word “roll” and to package its 
sugar wafers in the form of a candy 
roll and to put out its candy in the 
same size wafer, form, and package 
as plaintiff’s, did not have the right to 
market its product in such, manner 
as to. cause the public to mistake it 
for plaintiff’s. product, where plaintiff 
was the first to market, under the 
trade-mark, “Pay Roll,” rolls of candy 
wafers simulating coins.—Pecheur Lo- 
zenge Co. vy. National Candy Co., 36 F. 
Supp. 730. 

Plaintiff’s trade-mark ‘‘Pay Roll” ap- 
plied to rolls of candy waters simulat- 
ing coins wrapped in transparent glas- 
sine or cellulose labels with coins simu- 
lated thereon is infringed by defend- 
ant’s use of the words “Cash Roll’ 
applied to similar candy rolls similar- 
ly wrapped in labels having simulated 
coins thereon resembling those on 
plaintiff’s labels, and the use of de- 
fendant’s package amounts to unfair 
competition—Pecheur Lozenge Co. v. 
National Candy Co., 36 F.Supp. 730. 


D.C.N.Y. The test in determining 
whether defendant’s Red Crown label 
on cylindrical container for table salt 
infringed plaintiff's registered trade- 
mark for a Red Cross label on a simi- 
lar container, and whether defendant 
was engaged in “unfair competition’, 
was not whether there were minor dif- 
ferences in the labels, but whether an 
ordinarily prudent purchaser without 
the two containers before him .for com- 
parison would by reason of their great 
similarity as a whole be deceived and 
would accept defendant’s container be- 
lieving it to be that of plaintiff.— 
International Salt Co. v. Levine, 35 F. 
Supp. 402. 

D.C.N.Y. Defendants’ corporate 
charter did not confer on defendants 
the right wrongfully to use a name, 


Supp. 1018. 


vy. Master. 


ri 


Foods, 37. 


Muhs Co. v. Farm Craf 
-App.D.C. There is 


App.D.C. Defendant’s title of maga- 
zine “American Aviation” held not to 
infringe plaintiff’s trade mark “AVIA- 
TION” used as name of magazine 
causing confusion among a special 
audience, where plaintiff's name 
registered and used had all let 
capitalized and defendant’s. title 
italized only first letter, plaintiff’s 

had pointed top and _ defendant 
was flat and in defendant’s title “Ame: 
ican” was displayed as prominently | 
“Aviation”.—McGraw-Hill Pub. Co. 
american Aviation Associates, 11 


See Magazine Repeating Razor | 
Hy pence Shaver, Ltd. [1940] 3 Dom 
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C.C.A.N.Y. Plaintiff, to sueceed in 
tion for unfair competition and for i 
fringement of its trade-mark “Ameri 
Brakebloks” for automobile brake lin 
ing by defendant’s term “N: 
Brake Block’? under which it ma 
its own product of the same kind, on 
ground that. the words ‘brake block 
had acquired a secondary meaning re- 
ferring to plaintiff’s lining when ap- 
plied to passenger automobile lining, 
was bound to show that repair shop 
and service stations which install 
ings were deceived into. believing 
defendant’s lining was that of plai 
and in absence of such a showi 
complaint was properly dismis 
American Brake Shoe & Foundry 
v, Alltex Products Corporation, © 
F.2d 983. Bue, 

D.C.Cal. There was no such _ si 
larity between the name “Fruit Bow! 
used by plaintiffs to designate their 
fruit beverage and “Holly wi 
Bowl” used by defendant to designs 


Although Ww 
color scheme was used by both pl: 
tiffs and defendant for crowns of | 
tles used for their beverages, such s 
larity did not show trade-mark 
fringement or unfair competition by de- — 
fendant where plaintiffs’ crown showed — 
a bowl with words “Fruit Bowl” whil s 
word “Hollywood” with stars appeared — 
on defendant’s crown.—Green y. Lud- 
ford Fruit Products, 39 F.Sunp. 985. — 
D.C.Ky. Registered trade-mark which ~ 
included the words ‘“Honey-Krust”’, un- — 
der which plaintiff sold bread, was n : 
infringed by the use of trade-mark — 
which contained the words ‘Hon-H- 
in trade-mark 


sign as that of the plaintiff and whose 
bread wrappers revealed no similarity: 
to those used by the plaintiff, notwith- 
standing similarity of sound of the 
words upon pronouncement.—Grocers 
Baking Co. v. Sigler, 40 F.Supp. 149. — 

D.C.N.Y. Neither in the matter of r 
the infringement of a technical trade- ‘ 
mark nor in unfair competition is it — 
necessary to prove actual deception, 
proof of likelihood of deception being ~ 
sufficient.—Henry Muhs Co, y. Farm 
Craft Foods, 37 F.Supp. 1013. 

D.C.N.Y. Registered trade-mark 
“Parfum Crinoline by Erwyn’” used on 
perfume items sold to better class trade 
was not infringed by words ‘‘Crinoline 
Days” on defendant’s toilet goods prep- 
arations sold. to publie through five and 
ten cents chain stores.—Hrwyn Products 
v. Lander Co., 39 F.Supp. 49. | 

Cust. & Pat.App. The proprietor of 
trade-mark ‘‘Coca-Cola” has no monopo- 5 
ly on production of cola syrup or cola ‘1 
extract, and cannot prevent another pro- e 
ducer of such syrup or extract from 
describing his product by use of the 


as te 


word “Cola’’ so long as the word is used 
in a manner which does not impinge on 
such trade-mark.—Puerto Rico Distill- 
ing Co. v. Coca-Cola Co., 120 F.2d 370. 
App.D.C. The registered trade-mark 
“Rotabin”, as applied to revolving 
shelving, bins and trays, was properly 
held to be not so confusingly similar 
to the trade-mark ‘“Ro-Tray” applied 
to similar product, as to cause infringe- 
ment of former by latter.—Krick-Gal- 
 jagher Mfg. Co. vy. Ro-Tray Corpora- 
a ree 122 F.2d 81, affirming 33 F.Supp. 
27. 


trade-mark owner 
intent will be presumed. 15 U.S.C.A 
103.—Hemmeter Cigar Co. v. Congress 
. Cigar Co., 118 F.2d 64. 

 €.C.A.Mich. Guilty knowledge or 
raudulent intent is not an_ essential 
element of “infringement’’ of a tech- 
-nieal trade-mark, and an infringement 
will be restrained irrespective of ques- 


oes not depend upon fact that de- 
ception was either intended or prac- 
 ticed, and if opportunity is furnished 
where deception may ensue, a i 
exists to grant injunctive relief, but 
ech rule does not prevail in all cases 
in awarding either damages or costs. 
} Mishawaka Rubber & Woolen Mfg. 
_ Co. vy. 8. S. Kresge Co., 119 F.2d 316. 
ie Even if defendant assumed its trade- 
marks without any intention to mis- 
lead the public or to unfairly inter- 
_ fere with plaintiff's trade, if such 
trade-marks so closely imitated plain- 


a tiff’s trade-marks as to lead to con- 


tentional pirating.—Mishawaka 
ber & Woolen Mfg. Co. v. S. S. Kresge 
MeCon 11 9 Bi 2 a5 31:6. 


D.C.N.J. No actual fraudulent intent 
need be shown to warrant injunctional 
relief against trade-mark infringement 
and unfair competition where necessary 
and probable tendency of defendant’s 
eonduct is to deceive public and pass 
off its goods or business as and for 
that of plaintiff.—Baker v. Master 
Printers Union of New Jersey, 34 F., 
Supp. 808. 


§ 85 

D.C.Pa. Trade-mark “Coty” as ap- 
plied to perfumery held infringed by 
ay refilling with spurious product original 
bottles bearing Coty trade-marks and 
labels, and by resale thereof through 
various undercover channels.—Coty, 
Inc., v. ee eorre 28 F.Supp. 346. 


§ 
€.C.A.Ill. Evidence that corporation 
manufactured non-alcoholic carbonated 
fruit beverages, placing upon contain- 
ers aS most prominent part of label the 
word “Sunkist” as a trade-mark or 
‘brand name, showed “infringement” of 
registered trade-marks “Sunkist” and 
-“Sun-Kist” of association and corpora- 
tion using such marks for labeling 
fruit and vegetable juices and jams and 
preserves and many other foods and 
beverages in view of association in 
public mind of such registered trade- 
marks with the merchandise of their 
owners. Trade-Mark Act of 1905, § 5, 
15 U.S.C.A. § 85.—California Fruit 
Growers Exchange vy, Windsor Bever- 
ages, 118 F.2d 149. 


TRADE-MARKS, TRADE-NAMES, AND 


tt Ara ie satan ; 


ee 


Though merchandise of defendants 
may be dissimilar, if trade-mark is the 
same or similar and merchandise such 
as reasonably may be attributed to 
plaintiffs, “deceit” results within Trade- 
Mark Infringement Act. Trade-Mark 
Act’ of 1905, § 5, 15 US.C.A. § 85.— 
California Fruit Growers Exchange Vv. 
Windsor Beverages, 118 F.2d 149. 

Bottled carbonated fruit beverages 
bearing the name “Sunkist” belong to 
same general class of merchandise as 
bottled fruit and beverage juices sold 
under trade-marks ‘‘Sunkist” and ‘‘Sun- 
Kist” by corporations which had reg- 
istered such trade-marks. Trade-Mark 
Act of 1905, § 5, 15 US.C.A. § 85.— 
California Kruit Growers Exchange vy. 
Windsor Beverages, 118 F.2d 149. 

A trade-mark protects the owner 
against not only its use upon articles 
to which he has applied it but also 
upon such other articles as might nat- 
urally or reasonably be supposed to 
come from him and protection extends 
to all goods of the same class, even 
though the alleged infringement is not 
upon the same species of articles. 
Trade-Mark Act of 1905, § 5, 15 US. 
C.A. § 85.—California Fruit Growers 
Exchange y. Windsor Beverages, 118 
F.2d 149. 

C.C.A.Md. The mere use of one’s own 
name in connection with the trade-name 
or trade-mark of another is not suffi- 
cient to obviate misappropriation, when 
sufficient similarity resulting in unfair 
competition remains.—Little Tavern 
Shops v. Davis, 116 F.2d 903. 


C.C.A.Md. In determining extent of 
the field of exclusive occupation of a 
trade-mark, a name of such distinctive 
character that it cannot be used on 
other kind of product without creat- 
ing belief that both products spring 
from a common source is accorded 
liberal treatment, while a name which 
has been adopted by many persons 
as a trade-mark for various articles 
is narrowly restricted to the particular 
kind of goods for which it is used by 
its owner.—Arrow Distilleries v. Globe 
Brewing Co., 117 F.2d 347, reversing 
30 F.Supp. 270. 

The adoption of an arbitrary, fanci- 
ful, or distinct word to indicate goods 
is attended by a monopoly of use in a 
wide field, but narrow scope is ac- 
corded to words in common use by 
many manufacturers on a large va- 
riety of goods or popular trade-marks 
devoid of distinctiveness.—Arrow Dis- 
tilleries v. Globe Brewing Co., 117 F.2d 
347, reversing 30 F.Supp. 270. 

The word ‘Arrow’, being in very 
common use as a trade-mark, belongs 
to the class whose exclusive field is 
glosely restricted, and hence could be 
used by one manufacturer for beer and 
ale and by other manufacturer for 
cordials and liqueurs without infringe- 
ment by either manufacturer, in ab- 
sence of actual confusion or intent to 
deceive, especially where marketing ter- 
ritories of the manufacturers were not 
identical.—Arrow_ Distilleries v. Globe 
Brewing Co., 117 F.2d 347, reversing 
30 F.Supp. 270. 

C.C.A.Mo. The mere fact that one 
person has adopted and used a trade- 
mark on his goods does not prevent the 
adoption and use of the same or a 
similar trade-mark by others on 
articles of a different description. 
Trade-Mark Act 1905, § 16, 15 U.S.C.A. 
§ 96.—Walgreen Drug Stores v. Obear- 
Nester Glass Co., 113 F.2d 956. 


The trade-mark ‘Rex’ applied to 
“prescription bottles’ made of ordinary 
glass is not infringed by the trade- 
mark “Pyrex” applied to glass cook- 
ing utensils, laboratory equipment, and 
other glass ware with peculiar heat 
resisting qualities, since the latter is 
not affixed to products of substantially 
the same descriptive properties. 
Trade-Mark Act 1905, § 16, 15 U.S. 
C.A. § 96.—Walgreen Drug Stores vy. 
Obear-Nester Glass Co., 113 F.2d 956. 

C.C.A.Mo. Ordinarily, when a manu- 
facturer parts with his goods, and they 
go upon the market, the purchaser may 
use them or sell them without remoy- 
ing the manufacturer’s trade-mark, but 
the purchaser does not acquire owner- 


ship of tra c and cannot sell 
such goods bearing trade-mark after he 
has changed or altered the goods so 
that they no longer represent the orig-— 
inal character and excellence which the 
trade-mark indicates, and to sell al- | 
tered goods without removing original na 
trade-mark is equivalent to a substitu- 
tion of purchaser’s goods for those of i 
manufacturer, and, if unauthorized, is ‘ 
an “infringement” of registered trade- j 
mark.—Champion Spark Plug Co. v- : 
Reich, 121 F.2d 769, modifying 34 F. 

Supp. 414, appeal dismissed Reich vy. 

SE piney Spark Plug Co., 117 F.2d 


The owner of a _ registered trade- 
mark who sells goods bearing the 
trade-mark to a purchaser cannot com- 
plain of the resale of repaired, altered 
or changed goods by purchaser when 
accompanied with a truthful statement 
of source from which goods were de- 
rived, provided the purchaser does not 
use the trade-mark in making resale.— 
Champion Spark Plug Co. v. Reich, 121 
F.2d 769, modifying 34 F.Supp. 414, 
appeal dismissed Reich v. Champion 
Spark Plug Co., 117 F.2d 1014. 

Where plaintiff manufactured and 
sold spark plugs under registered 
trade-mark ‘‘Champion,” and defendant 
acquired used plugs and reconditioned 
them and stamped thereon “Repaired 
by A. P. Co.,’’ but did not remove 
trade-mark before reselling plugs, and 
reconditioned plugs had ceased to have 
distinctive features characterizing new 
“Champion” plugs, defendant should 
have been enjoined from selling recon- 
ditioned plugs without first removing 
trade-mark, since use of trade-mark was 
not rendered ‘collateral’ and “explana- 
tory’ by stamping ‘‘Repaired”’ upon 
plugs. Trade-Mark Act, § 16, 15 U.S.C. 
A. § 96.—Champion Spark Plug Co. v. 
Reich, 121 F.2d 76%, modifying 34 F. 
Supp. 414, appeal dismissed Reich v- 
Caanipion Spark Plug Co., 117 F.2d 

14. 


Where plaintiff manufactured and 
sold spark plugs under registered 
trade-mark ‘‘Champion,” and defendant 
acquired used plugs and reconditioned 
them and stamped thereon -‘‘Repaired 
by A. P. Co.” but did not remove trade- 
mark before reselling plugs, and re- 
conditioned plugs had ceased to have 
distinctive features characterizing new 
“Champion” plugs, and defendant print- 
ed plaintiff’s trade-mark after the word 
“Make” on cartons containing recondi- 
tioned plugs and. printed the type 
number placed upon plugs by plaintiff 
when plugs were new. after word 
“Type’’ on such cartons, defendant was 
guilty of “infringement” and “unfair 
competition”, and would be enjoined 
from such practices. Trade-Mark Act, 
§ 16. 15 U.S.C.A. § 96.—Champion Spark 
Plug Co. v. Reich, 121 F.2d 769, modi- 
fying 34 F.Supp. 414, appeal dismissed 
Reich y, Champion Spark Plug Co., 117 
F.2d 1014. 


D.O.N.Y. That plaintiff, . which 
owned registered trade-mark ‘‘Farm- 
craft” and engaged in packing, manu- 
facturing, and selling butter and meat 
products, had never applied quoted 
term as a name for cheeses, did not 
authorize defendants to use the term 
for that article of food, since butter 
and cheese are goods of the same de- 
scriptive properties.—Henry Muhs Co. 
vy. Farm Craft Foods, 37 F.Supp. 1013. 

One who has_ established a_ trade- 
mark and good will in connection 
therewith may use the trade-mark in 
any reasonable extension of his husi- 
ness.—Henry Muhs Co. y. Farm Craft 
Foods, 37 F.Supp. 1013. 


§ 90 
D.C.N.J. The issuance of a corporate 
charter did not confer on a corporation 
any right wrongfully to use a name 
nor was such issuance an adjudication 
by the state of legality of name chosen 
by corporation.—Baker vy. Master 
Printers Union of New Jersey, 34 F. 
Supp. 808. 
§ 94 


D.C.Pa. In cases concerning trade- 
marks, trade-names and unfair competi- 
tion, material question is injury, if any. 
suffered by plaintiff and the public, té 


ti lant’s acts | ( 
_ sion or deceit of the public.—Stork Res- 
taurant y, ne F.Supp. 90. 


C.C.A.2. To exclude from the market 
any of those who supply it, assuming 
that there is no independent reason by 
virtue of their conduct to justify the 
exclusion, is unlawful, and it is no ex- 
cuse for doing so that the exclusion 
will result in benefits to the consumers 
or to the producers who remain.— 
Fashion Originators Guild of America 
:. Federal Trade Commission, 114 F.2d 


The fact that dressmakers’ guild did 
not supply the whole market for wo- 
men’s dresses was of no consequence 
in determining whether the guild was 
' guilty of unfair trade practices. Fed- 
eral Trade Commission Act, § 5, 15 U. 
S.C.A. § 45.—Fashion Originators 
Guild of America v. Federal Trade 
Commission, 114 F.2d 80. 

C.C.A.3. Under the Federal Trade 
Commission Act as originally enacted, 
the expression ‘‘unfair methods of com- 
petition in commerce are hereby de- 
clared unlawful” was intended to have 
a broader meaning than ‘‘unfair com- 
petition’. Federal Trade Commission 
Act § 5, 15 U.S.C.A. § 45.—Pep Boys— 
Manny, Moe & Jack, Inc., v. Federal 
Trade Commission, 122 F.2d 158. | 

Under the Wheeler-Lea Act provision 
that unfair methods of competition in 
commerce, and unfair or deceptive acts 
or practices in commerce, are hereby 
declared unlawful, the failure to men- 
tion competition in the later phrase 
manifests a legislative intent to remove 
the procedural requirements set up by 
a prior decision of the Supreme Court, 
and the Federal Trade Commission may 
now center its attention on the direct 
protection of the consumer. Federal 
Trade Commission Act § 5, 15 U.S.C.A. 
§ 45 as amended.—Pep Boys—Manny, 
Moe & Jack, Inc., v. Federal Trade 
Commission, 122 F.2d 158. 

C.C.A.6. ‘‘Unfair methods of competi- 
tion’, as used in the Federal Trade 
Commission Act prohibiting unfair 
methods of competition in interstate 
and foreign commerce, may consist gen- 
erally of false advertising of a product, 
process or method which misleads, or 
has the capacity or tendency to mislead, 
the purchasing public into buying such 
product, process or method in the belief 
it is acquiring one essentially different, 
and the question does not depend upon 
the purpose of the advertisement nor 
upon the good faith or bad faith of the 
advertiser. Federal Trade Commission 
Act § 5, 15 U.S.C.A. § 45.—Ford Motor 
Co. v. Federal Trade Commission, 120 
¥.2d 175. 

A prerequisite to the application of 
the Federal Trade Commission Act pro- 
hibiting unfair methods of competition 
in interstate commerce is the unfair 
interference with interstate trade and 
such deception of the public as to cause 
it to buy and pay for something which 
it is in fact not getting. Federal Trade 
Commission Act § 5, 15 U.S.C.A. § 45.— 
Ford Motor Co. v. Federal Trade Com- 
mission, 120 F.2d 175. ‘ 

A method of competition inherently 
unfair does not cease to be so because 
the falsity of the public representation 
has become so well known to those en- 
gaged in identical or similar enterprises 
as to no longer deceive them. Federal 
Trade Commission Act § 5, 15 U.S.C.A. 
§ 45.—Ford Motor Co. v. Federal Trade 
Commission, 120 F.2d 175. 

The Federal Trade Commission Act 
prohibiting unfair methods of competi- 
tion in interstate commerce was intend- 
ed te afford a preventative remedy, not 
a compensatory one. Federal Trade 
Commission Act § 5, 15 U.S.C.A. § 45.— 
Ford Motor Co. v. Federal Trade Com- 
mission, 120 F.2d 175. 

C.C.A.6. Where automobile manufac- 
turer’s advertised ‘‘six per cent. plan’ 
of financing retail sales of automobiles 
was such as to give impression to aver- 
age member of public that manufactur- 
er meant six per cent. simple interest 
annually on the remaining balance after 
deducting each successive monthly pay- 
ment, whereas the actual credit charge 


er cent, plan” amounted to approxi- 


Dp 
mately 11% per cent. simple annual in- 


terest on the unpaid balance of install- 
ments due on automobile sold, the meth- 
od used by manufacturer in sale of au- 
tomobiles was an “unfair method of 


competition’ within Federal Trade 
Commission Act. Federal Trade Com- 
mission Act § 5, 15 U.S.C.A. 45.— 


Ford Motor Co. v. Federal Trade Com- 
mission, 120 F.2d 175. 

Where misleading advertisements at- 
tract customers by means of deception 
perpetuated by the advertiser, it is pre- 
sumed that business is thereby unfairly 
diverted from a competitor who truth- 
fully advertises his process, methods or 
goods. Federal Trade Commission Act 
§ 5, 15 U.S.C.A. § 45.—Ford Motor Co. 
atid Se pa Trade Commission, 120 F.2d 


Where automobile manufacturer sold 
automobiles wholesale to dealers, deal- 
ers’ resale of automobiles to public, had 
such substantial relationship to ‘‘inter- 
state commerce” that control of such 
activities was appropriate to its pro- 
tection, so that Federal Trade Commis- 
sion was justified in ordering manufac- 
turer fo cease and desist from advertis- 
ing a misleading plan of financing retail 
sales of automobiles, as against con- 
tention that neither the plan itself nor 
its advertisement affected the sales of 
automobiles by manufacturer to _ its 
dealers, nor their transportation in in- 
terstate commerce, and that by time au- 
tomobiles reached dealers manufacturer 
had received payment therefor and had 
no further interest therein. Federal 
Trade Commission Act § 5, 15 U.S.C.A. § 
45.—Ford Motor Co. v. Federal Trade 
Commission, 120 F.2d 175. 

C.C.A.7 One of the tests to be ap- 
plied in determining if method of com- 
petition is “unfair” is diversion of 
trade, and damage or injury to com- 
petitor. Federal Trade Commission 
Act of: 1914, § 6, 15 U.S.C.A. 45 .— 
Allen B. Wrisley Co. v. Federal Trade 
Commission, 113 F.2d 437. 

Unfair trade methods are not per se 
“unfair methods of competition’, since 
the word ‘‘competition’ imports ex- 
istence of present or potential competi- 
tors and the unfair methods must be 
such as injuriously affect or tend thus 
to affect business of those competitors. 
Federal Trade Commission Act of 1914, 
§ 5, 15 U.S.C.A. § 45.—Allen B. Wrisley 
Co. v. Federal Trade Commission, 113 
F.2d 437. 

The use of brands and labels falsely 
representing that soap was 100 per 
cent. olive oil was an “unfair method 
of competition” as to that elass of 
competitors engaged in manufacture 
and sale of 100 per cent. olive oil soap. 
Federal Trade Commission Act of 1914, 
§ 5, 15 U.S.C.A. § 45.—Allen B. Wrisley 
Co. vy. Federal Trade Commission, 113 
F.2d 437. 

C.C.A.Mass. Sharing in the good will 
of an article unprotected by patent or 
trade-mark is the exercise of a right 
possessed by all persons and is_ not 
“unfair competition’.—Grosjean v. Pan- 
ther-Panco Rubber Co., 113 F.2d 252, 
affirming 26 F.Supp. 344. 

C.C.A.Mich. In ‘unfair competition’, 
as also in violation of trade-mark 
rights, essence of the wrong is sale of 
the goods of one manufacturer or 
merchant for those of another, and bor- 
rower’s use is unlawful unless so for- 
eign to the owner’s use as to insure 
against any identification of the two.— 
Hemmeter Cigar Co. v. Congress Cigar 
Co., 118 F.2d 64. 

C.C.A.Mich. Courts tend to restrict 
the scope of law applicable to techni- 
eal trade-marks and extend its scope 
in cases of unfair competition.—Misha- 
waka Rubber & Woolen Mfg. Co. vy. 
S. S. Kresge Co., 119 F.2d 316. 

The underlying concept of the law 
on “technical trade-marks” and ‘un- 
fair competition” is the prevention of 
that which in its operation and _ re- 
sults is a fraud upon the public and 
an injury to the rival trader, but while 
idea of fraud lies at foundation of 
law of technical trade-marks as well 
as that of unfair competition, ‘fraud” 
may rest in actual intent shown by 
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en Mfg. Co. v. S. S. Kresge Co., 119 
2d 316. ; f SRI AR rc 
C.C.A.Mich. | Where two persons are — 
engaged in selling like goods, each of 
them may aptly designate and describe 
goods or attractively present them for — 
sale, but neither may acquire exclusive is 
privilege of doing so, and neither has 
the right to insidiously mislead pur-  — 
chasers into the belief that his wares — 
are those of his competitor—Mishawa- 
ka Rubber & Woolen Mfg. Co. v. §S. 8. ck 
Kresge Co., 119 F.2d 316. Bila of 
C.C.A.Mo. To justify granting to a 
utility injunctive relief from ptr 


competition, unlawful act charged must — 
be so closely related to the competition 
as to poison the competition with il 
legality to such an extent that the com- 
etition otherwise lawful becomes un-— 
awful.—Arkansas-Missouri Power Cor 
py sep otahe v. City of Kennett, 113 F.2 


5, ay 

C.C.A.Mo, Any article, structure 
design, which is unpatented, may Dees 
imitated or appropriated in its function- 
al aspects, if no unfair competition a 
involved in the manner of its use.— — 
J.C. Penney Co. v. H. D. Lee Mercantile — 
Co., 120 F.2d 949, modifying H. D. Lee 
Mercantile Co. v. J. C. Penney €o., 30 F. | 
Supp. 179. i 
_In permitting unpatented function 
features to be subjected to competitive 
commercial appropriation, the law treats 
a ‘‘non-functional” aspect of goods as 
constituting in effect a mere form of 


nie 


30 F.Supp. 179. Ss 

_In competitive goods, the abpeogee 
tion of a non-functional aspect will gen 
erally be regarded as an improper meth- 
od of merchandising and prohibited as 
“unfair competition” in order to prevent 
probable deception or confusion of thee ae 
public in the market.—J. C. Penney 
Co. v. H. D. Lee Mercantile Co., 120°” 
F.2d 949, modifying H. D. Lee Mercan- — 
se Co. v. J. C. Penney Co., 30 F.Supp. 

. i Niort 

A feature of goods is “functional” if — i 
it affects their purpose, action or per- 
formance, or the facility or economy of 
processing, handling or using them. 
and it is “non-functional” if i oes. 
not have any of such effects, but the — 
term functional is not to be treated as 
synonymous with the literal significa-— Mt 
tion of the term “utilitarian”, since a 
design may not be utilitarian in a tech-. 
nical sense, but it may nevertheless be 
functional in the sense that it will con-~ 
tribute materially to a general sale of 
the goods.—J. C. Penney Co. v. H. D. pone 
Lee Mercantile Co., 120 F.2d 949, modi- 
fying H. D. Lee Mercantile Co. v. J. C. 
Penney Co., 30 F.Supp. 179. - 

If a design merely serves as a badge 
or identifying mark in the public mind ~~ 
of the source of the goods, it will be — 2 
regarded as “non-functional,” but if the 
public generally believes that a certain — 
feature adds a_ utilitarian value to j 
the goods, whether it actually does or 
not, and will be materially influenced te 
purchase them on that basis over other 
competitive goods in the market, it will — 
be held to be “functional.’”—J. C. Pen- 
ney Co. v. H. D. Lee Mercantile Co., 120 
F.2d 949, modifying H. D. Lee Mercan- 
we Co. v. J. C. Penney Co., 30 F.Supp. 

In the absence of a patent or a con- 
trolling legislative regulation in the : 
particular field, the public is entitled 
to free competitive production in every 
element of consumer’s value, and court’s 
dominant concern in such a situation is 
with the public, but if that aspect of 
the matter is not clearly self-demonstra- 
tive, the competitive rights involved 
will be tested by whether prohibition 
of imitation by others will deprive the 
others of something which will sub- 
stantially hinder them in competition.— 
J. C. Penney Co. v. H. D. Lee Mercan- 
tile Co., 120 F.2d 949, modifying H. D. 
Lee Mereantile Co. v. J. C. Penney Co., 
30 F.Supp. 179. 

A bib-pocket design for overalls had a 


tlear commercial appeal that went be- 
ond the aspect of merely identifying 
he garments or their source of pro- 
_ duction, and the design was ‘‘function- 
al” and subject to appropriation by 
-eompetitors.—J. C. Penney Co, v. H. D. 
- Lee Mercantile Co., 120 F.2d 949, modi- 
fying H. D. Lee Mercantile Co. v. J. C. 
Penney Co., 30 F.Supp. 179. 
Advertising expenditures could not 
purchase for owner of bib-pocket design 
_ for overalls the equivalent of a patent 
- monopoly, nor operate to deprive the 
public of the right to competitive pro- 
duction in a field of functional values.— 
» J. C) Penney Co, y. H. D. Lee Mercan- 
tile Co., 120 F.2d 949, modifying H. D. 
Lee Mercantile Co. v. J. C. Penney Co., 
30° ¥F.Supp., 179. a 
 €.C.A.Mo. “Unfair competition” has 
its roots in unpermissible business prac- 
_ tices or merchandising methods.—J. Cc. 
Penney Co. v. H. D. Lee Mercantile 
Co., 120 F.2d 949, modifying H. . 
Lee Mercantile Co. v. J. C. Penney Co., 
30 F.Supp. 179. 
The law condemns any~method of 
merchandising which unjustifiably tends 
to deceive or confuse the public.—J. C. 
Penney Co. v. H. D. Lee Mercantile Co., 
/120 F.2d 949, modifying H. D. Lee 
Mercantile Co. v. J. C. Penney Co.,.30 
F.Supp. 179. ¥ 
- The right to imitate or copy the func- 
pant onal features of goods does not import 
aah she privilege of stealing the trade of 
_ the originator, through deception or 
_ confusion—J. C, Penney Co. v. H. D. 
Lee Mercantile Co., 120 F.2d 949, modi- 
- fying H. D. Lee Mercantile Co. v. J. C. 
Penney Co., 30 F.Supp. 179. ; 
The fact that sales were inspired by 
plaintiff was not controlling in deter- 
mining whether defendant was engag- 
ing in the practice of palming off de- 
 fendant’s own garments as garments 
of plaintiff, if a suitable occasion and 
an apparent necessity presented them- 
selves to do so.—J. C. Penney Co. v. 
_ H. D. Lee Mercantile Co., 120 1'.2d 949, 
mo 
a 


difying H. D. Lee Mercantile Co. vy. 
C. Penney Co., 30 F.Supp. 179. 
.C.A.Mo. In the absence of a legis- 
fe ve entry into the field of general 
price control, the public is as much en- 
titled to the benefit of fair competition 
mn prices as in any other consumer’s 
element.—J. C. Penney Co. v. H. D. Lee 
 Mereantile Co., 120 F.2d 949, modifying 

/H. D. Lee Mercantile Co..v..J.C.Pen- 
ney Co., 30 F.Supp. 179. 

 ©.C.A.N.Y. Radio broadcasting com- 
pany would not be enjoined from 
broadcasting phonograph records 
throughout the United States and Can- 
ada merely because the act was unlaw- 
ful in Pennsylvania, since granting of 
injunction would be an obvious mis- 
use of the writ which goes only in aid 
of justice. RCA Mfg. Co. v. Whiteman, 
114 F.2d 86, reversing 28 F.Supp. 787. 
A radio broadcasting company would 
not be. enjoined from using phono- 
graphic records on its broadcasts on 
theory that to do so was ‘unfair 
competition.’—RCA Mfg. Co. v. White- 
man, 114 F.2d 86, reversing 28 F. 
Supp. 787. : 

If a radio broadcasting company, in 
using phonograph records in its broad- 
casts, either directly or indirectly de- 
clares that the records are.a broadcast 
of the orchestra leader’s performance, 
that conduct would be a tort which 
the orchestra leader could enjoin, and 
\ would be ‘unfair competition’.—RCA 
Mfg. Co. v. Whiteman, 114 F.2d 86, 
reversing 28 F.Supp. 787. 

C.C.A.Ok1, The principle underlying 
unfair trade practice cases is that one 
_ Manufacturer or seller is palming off 
_ his merchandise as that of another, or 
_ that he is vending the products of an- 
_ other as his own.—Reynolds & Reyn- 
_ olds Co. v. Norick, 114 F.2d 278. 

__. Where forms for use by automobile 
dealers and agencies were not pro- 
tected by copyright or patent, printing 

company had no exclusive right to 
print such forms, and the forms be- 
longed to the public and were. open 
to use by other printers or anyone 
else, with only the obligation to iden- 
tify the products in such manner that 
they would not reasonably be taken 
for those of the printing company.— 


’RADE-MARKS, ' 


Reynolds & Reynolds Co. v. 
114 F.2d 278. | 
C.C,A.Wis. j 
tion may exist independently of trade 
mark infringement, yet the facts sup- 
porting a suit for infringement and one 
for unfair competition are substantially 
the same.—Steem-Hlectrie Corporation 
v. Herzfeld-Phillipson Co., 118 F.2d 
122, affirming 29 F.Supp. 1011. : 
D.C.Cal. The essence of an unfair 
competition action is not only the ad- 
justment of rights between litigants 
but the concomitant protection of pub- 
lic, since purchasers have a right to 
be protected from frauds perpetrat- 
ed by dishonest dealers attempting to 
simulate goods of another.—Green v. 


undtord Fruit Products, 39 F.Supp. 
D.C.Cal. The use of false and mis- 


leading advertising which injures com- 
petitors in interstate commerce consti- 
tutes “unfair competition’ within 
meaning of Federal Trade Commission 
Act. Federal Trade Commission Act 
§ 1 et seq., 15 U.S.C.A. § 41 et seq.— 
U. S. v. Piuma, 40 F.Supp. 119. 

D.C.Conn. Wrongful diversion of 
business is not an essential part of 
an action for “unfair competition.”— 
Pure Oil Co. v. Puritan Oil Co., 
F.Supp. 68. 


D.C.Ky. The doctrine of “unfair 
competition” is based on the principle 
of common business integrity and equi- 
ty only affords relief when this prin- 
ciple has been violated.—Grocers Bak- 
ing Co. v. Sigler, 40 F.Supp. 149. 


D.C.Mass. A_ patentee who in good 
faith and on advice of counsel sent one 
circular each to supply houses and 
dealers in the trade advising them of 
infringement by machine of competitor 
was not guilty of “unfair competition”, 
notwithstanding that one of patents 
belonging to patentee was found in- 
valid _and the other not infringed.— 
Man-Sew Pinking Attachment Corpo- 
qenan v. Chandler Mach. Co., 33 F.Supp. 


, The essence of “unfair competition” 
is fraud, which is a question of fact.— 
Man-Sew Pinking Attachment Corpo- 
ration v. Chandler Mach. Co., EF. 
Supp. 950. 

“Unfair competition” is made out by 
showing that natural and probable re- 
sult of defendant’s conduct is to de- 
ceive ordinary purchasers buying under 
ordinary conditions into taking de- 
fendant’s goods for those of plaintiff.— 
Man-Sew Pinking Attachment Corpora- 
bee v. Chandler Mach. Co., 33 F.Supp. 


D.C.Mich. “Unfair competition’”’ 
against which a court will give relief 
consists in defendant’s palming. off de- 
fendant’s goods on the public by sell- 
ing them to the public as and for plain- 
tiff’s goods, and that principle pre- 
vents a defendant from copying plain- 
tiff’s goods or making them so similar 
that the public is deceived, or is like- 
ly to be deceived, and as a result pur- 
chases goods made by the defendant be- 
lieving them to have been made by the 
plaintiff—James Heddon’s Sons y. Mill- 
ane Steel & Wire Works, 35 F.Supp. 


In every case of alleged unfait com- 
petition, the court should look at the 
whole field with the eyes of the pub- 
lic who is going to look at it.—James 
Heddon’s Sons v. Millsite Steel & Wire 
Works, 35 F.Supp. 169. 

The test in determining whether 
there has been “unfair competition” 
by copying and imitating a product or 
by seizing a particular acquired right 
is whether the defendant has imitated 
the goods of the plaintiff to such an 
extent and conducted his business in 
such a way that under all the cirecum- 
stances of the particular case the de- 
fendant has palmed off his goods on the 
public as and for the goods of the 
plaintiff, or is likely to do so if hig 
conduct is continued.—James Heddon’s 
Sons v. Millsite Steel & Wire Works, 
35 F.Supp. 169. 

Defendant was not guilty of “un- 
fair competition” for publishing an ad- 
vance announcement in October, 1938, 
of fish baits delivered in January or 
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Though unfair competi- d 


Works, 35 F.Supp. 169. 
D.C.Mich. Where an idea or trade 
secret or system cannot be sold or +4 
negotiated or used without a disclosure, : 
it must be protected by means of some v 
contract, otherwise it must follow the ‘ 
law of ideas and become the acquisition , 
of whoever receives it.—Heyer v. Allen m 
Blectric & Equipment Co., 37 F.Supp. 
455, affirmed 117 F.2d 739. 

D.C.N.J. An action for unfair compe- 
tition does not necessarily involve viola- 
tion of any exclusive right to the use of 
a word, mark, or symbol.—Baker v. 7 
Master Printers Union of New Jersey, 
34 F.Supp. 808. i 

D.C.N.J. Where after plaintiff, who 
offered for sale a certain chemical 
known under the names “Estradiol,” di- 
hydrofollicle hormone, dihydroxyestrin, 
dihydrofolliculin or dihydrotheelin, ad- 
vertised ‘the sale thereof in a trade 
journal, defendant published notice in 
same journal that defendant was owner 
of patent covering the product known 
as Wstradiol and the process of making 
the same, there was no impingement 
upon plaintiff in the notice which could 
give rise to a cause of action.—Tree- 
mond Co. v. Schering Corporation, 35 
F.Supp. 475. 

There is no limitation upon a_ pat- 
entee, who seeks to prevent infringe- 
ment by giving notice incidental to al- 
leged ownership of a patent, so long 
as patentee stays within the confines 
of good faith Treemond Co. v. Scher- 
ing Corporation, 35 F.Supp. 475. 

D.C.N.J. Under New Jersey Fair 
Trade Act, right of distributor is to 
have its commodities advertised, offered 
for sale, or sold by retailers at no less 
than price stipulated in any contract 
entered into pursuant to act, and it is 
right to enforce contracts standardiz- 
ing price at which its identified com- 
modities are to be sold, and _ price 
standardization is primarily effected to 

rotect good will created or enlarged 

y identifying mark or brand. N.J. 
S.A. 56:4-5.—Caron Corporation vy. 
Wolf Drug Co., 40 F.Supp. 103. fa 

Under New: Jersey Fair Trade Act, 
distributor had right to protect its 
property, namely, its good will, by 
price restriction, and sale of its -iden- 
tified goods at less than price fixed by 
it is assault on such good will and con- 
stitutes “unfair competition”. N.J.S.A. 
56:4-3 et seq.—Caron Corporation v. 
Wolf Drug Co., 40 F.Supp. 103. 

D.C.N.Y. “Unfair competition” is 
based on equitable doctrine of fair 
dealing and consists essentially of 
conduct of trade or business in such 
manner that there is an express or im- 
plied representation that the goods or 
business of one man are the goods or 
business of another.—Colson Corpora- 
tin, Elyria, Ohio, v. Pierce Mfg. Cor- 
poration, Angola, 37 F.Supp. 900. 

If defendant so conducts its business 
as. not to palm off its goods as those 
of complainant, an action for unfair 
competition will fail—Colson Corpora- 
tion, Elyria, Ohio, v. Pierce Mfg. Cor- 
poration, Angola, 37 F.Supp. 900. i 

In unfair competition action, market 
competition is usually present, but it 
is not essential for recovery and threat 
of competition is  sufficient.—Colson 
Corporation, Hlyria, Ohio, v. Pierce 
ae Corporation, Angola, 37 F.Supp. 
D.O.N.Y. A right existed at common 
law, and was preserved under statute, 
to enjoin a person from wrongfully as- 
serting title to a word which was pub- 
lie property, and from interfering with 
the business and rights of others, and 
threatening customers in bad faith with 
infringement suits, would sustain 
granting of injunction. Trade-Mark 
Act of 1905, § 28, 15 U.S.C.A. § 103; 15 
U.S.C.A. § 126.—Thierfeld v. Postman’s 
eee Avenue Corporation, 37 I*.Supp. 

09, 

D.O.N.Y. In determining whether 
confusion results from alleged infringe- 


Lead 


il ret dealers a 
i : protected.— uhs 

BN Aa aft Foods, 37 F.Supp. 
1013. zs : ; 

The essence of “unfair competition’ 
is the palming off as one’s goods the 
oods of another.—Henry Muhs Co. .v 
arm Craft Foods, 37 F.Supp. 10138. 
D.C.N.Y. The protection of a trade- 
mark must extend to all autonomous 
elements necessarily embodied in prod- 
ucts to which it applies—General 
Motors Corporation y. Circulators & 
Devices Mfg. Corporation, 38 F.Supp. 


D.C.Pa. In cases concerning trade- 
marks, trade-names and unfair competi- 


tion, material question is injury, if ae 


suffered by plaintiff and the public, i 
being suflicient to grant relief to plain- 
tiff if defendant's acts result in con- 
fusion or deceit of the public.—Stork 
Restaurant v. Marcus, 36 F.Supp. 90. 

D.C.S.C. The wrong in “unfair com- 
petition” consists in sale of goods of 
one producer as those of another and 
use of so.ie trade-mark or trade-name 
as distinguishing feature of such goods, 
—Lone Ranger v. Cox, 39 F.Supp. 487. 

Mass. A bill forbidding issuance of 
trading stamps, no matter by whom 
“stamps were to be redeemed, would be 
unconstitutional—Sperry & Hutchin- 
son Co. v. McBride, 30 N.E.2d 269. 

Mich. Each case in which the ques- 
tion of Uniair competition is presented 
must be determined on its own facts.— 
Carbonated Beverages vy. Wisko, 297 N. 
W. 79, 297 Mich. 80. 


N.M.. The word ‘‘insufiicient’” as 
used in scatute giving State Board of 
Cosmetolugists, on determining that 
minimum prices are ‘insufficient’ to 
provide properly healthful services to 
the pubiic and to keep shops sanitary, 
the power to vacate any order there- 
tofore entered approving an agreement 
establishing minimum prices, as re- 
lated to pices, means ‘“‘too high” as 
well as “too low’, and hence board 
could reduce minimum prices on 
ground that it would increase the gross 
income of beauty shops. Laws 1937, 
@. 221;-c. 229, § 12.—Nissen v., Miller, 
105 P.2d 324, 44 N.M. 487. 

N.Y.Sup. A wine company, by au- 
thority of which its attorneys mailed 
letters, falsely stating that its trade- 
mark was registered in Patent Office, 
to two custumers of competing wine 
corporation, is liable in damages to 
‘such competitor for communicating 
false and misleading statements, not 
made in good faith, to such customers 
for purpose of deceiving them and in- 
juring competitor in its _ business, 
though attorneys Sub seay ene y mailed 
to such customers letters stating that 
client was owner of record in Patent 
Office of registered label showing such 
trade-mark, but that mark itself was 
not registered in such office.—WHastern 
Wine Corporation v. Monarch Wine 
Co., 21 N.Y.S.2d 327, 174 Mise. 475. 


N.Y.Sup. The statute prohibiting use 
of trade-name with intent to deceive 
the public, and providing that a re- 
straining order may be granted with- 
out proof that any person has actually 
been deceived or misled, was enacted 
to defeat conduct in the nature of com- 
mercial fraud. Penal Law, 964.— 
Julius Restaurant v. Lombardi, 22 N.Y. 
S.2d 16, 174 Misc. 875. 


N.Y.Sup. Whether equitable relief 
will be granted or withheld in an ac- 
tion for alleged unfair competition de- 
pends upon facts developed in particu- 
lar case.—Oneida, Limited, v. National 
Silver Co., 25 N.Y.S.2d 271. 


N.Y.Sup. Where equity power of 
courts is invoked in an action for un- 
fair competition, controlling question 
is whether acts are fair or unfair, ac- 
cording to principles recognized in 
equity and ‘not by “The morals of the 
market place’.—Oneida, Limited, vy. 
National Silver Co., 25 N.Y.8.2d 271. 

The general principles governing pat- 
ent infringement actions and those for 
unfair competition are the same, but 
rules to be applied in unfair competi- 
tion cases are broader.—Oneida, Limit- 


ma 
_ N.Y.Sup. It 
trader not to market his goods in 
such manner ag ultimately to cause 
actual or likely confusion between 
operation of his own business’ and 
that of prior trader, and where there 
is either actual or probable tendency 
toward public deception, absence of 
fraudulent intent on part of subse- 
quent trader affords no basis on which 
to predicate denial of prior trader’s 
application for equitable intervention 
in protection of his rights——Rainbow 
Shops v. Rainbow Specialty Shops, 27 
N.Y.8.2d 390, 176 Mise. 339. 
N.Y.Sup. A failure to show actual 
monetary loss from infringement of 
trade-name would not be fatal to in- 
junctive relief if there be established 
reasonable threat of possible injury, 
Since injunctive relief is proper to pre- 
vent the gradual whittling away or dis- 
persion of identity and hold on public 
mind of particular trade-name.—Rain- 
bow Shops v. Rainbow Specialty Shops, 
27 N.Y.S.2d 390, 176 Mise, 339. 
N.Y.Sup. In an action to enjoin un- 
fair competition and for an accounting, 
the equity power of the court should 
not be exercised to interfere with free- 
dom of conduct of trade and general 
business competition but should be ex- 
ercised only to restrain fraud. and im- 
Postar en deceit v. Meisner, 29 N.Y.S. 


“Unfair competition’ will be enjoined 
on the grounds that the means used are 
dishonest and that by false representa- 
tion or imitation of name or device, 
there is a tendency to create confusion 
and thus work a fraud on the public by 
inducing it to accept a spurious article, 
but if those grounds, are absent and no 
trade-mark rights exist, an injunction 
does not lie—Meisner v. Meisner, 29 
NLY.S.2d 342. > : 

N.Y.Sup. The essence of the wrong 
of “unfair competition” is that a de- 
fendant is palming off its goods ag the 
merchandise of another, and if a de- 
fendant so conducts his business as not 
to palm off his goods as those of the 
complainant, he cannot be enjoined.— 
Meisner v. Meisner, 29 N.Y.S.2d 342. 

OklLCr.App. Tie statute authorizing 
the Board of Barber Examiners to fix 
minimum prices for barber work after 
investigation by the board in certain 
designated localities, under rules and 
regulations prescribed by the board, 
after notice to the party or parties af- 
fected, is not unconstitutional. 59 Okl., 
St.Ann. § 91 et seq.—Tennyson y, State, 
106 P.2d 1114. 

The statutory provision that nothing 
contained in the act dealing with un- 
fair trade practices among barbers shall 
be construed to abrogate or affect the 
status, force, or operation of any pro- 
visions of the public health laws, state 
sanitary laws, or the barber law, or any 
local health ordinance, or regulation, 
shows merely an intention of the Leg- 
islature to enact a law that should not 
abrogate or supersede the operation of 
other public health laws, and does not 
prohibit the Board of Barber HExamin- 
ers from exercising the police power, 
59 Okl.St.Ann. § 94.—Tennyson v. State, 
106 P.2d 1114. 

By statute dealing with agreements 
establishing minimum prices for barber 
work, the Legislature has given the 
Board of Barber Examiners wide dis- 
cretion as to the extent and nature of 
its investigations, before entering an 
order establishing minimum prices for 
barber work within the towns or cities 
prescribed by the act dealing with un- 
fair trade practices by barbers. 59 Okl. 
St.Ann. § 91 et seq., and § 102.—Tenny- 
son vy. State, 106 P.2d 1114. 

The Board of Barber Examiners does 
not have the power to invoke unrea- 
sonable, capricious, or arbitrary regu- 
lations against either barbers or the 
public, that have no relation to the 
public health and welfare, under the 
guise of regulation of unjustified or 
unreasonable prices, and if the board 
should attempt to do so, any aggrieved 
party would have right to redress. 59 
Okl.St.Ann. § 91 et seq.—Tennyson vy. 
State, 106 P.2d 1114. 


is duty of subsequent — 


was unwarranted, or that a prop 
vestigation was not made prior the 
making of the order. 59 OklSt.An 

§ 91 et seq.—Tennyson v. State, 106 
2d 1114 ee 


The statute providing that the Board 
of Barber Examiners shall hold re c 
meetings every three months for ¢ 
sideration of applications for certi 
cates and may transact such other bu 
ness as may properly come befo: 
and that notice of the regular mee 
of the board shall be given 20 
previous to the meeting, does n 
quire the board to give 20 days’ no 
of a meeting before making an invest 
gation and order establishing mini 
prices for barber work within town: 
cities, since the statutes relate only 
the regular quarterly meetings of t 
board. 59 OkKl1.St.Ann. § 67.—Te 
v. State, 106 P.2d 1114. Me 

The Board of Barber Examiners 
not serve a written certified cop 
rule on a barber before an infor at 


of the board’s order, but it is 
essary, as stated by statute, th " 
rule or order of the board shall e Dos 
ed for public inspection in the main of- 
fice of the board and a certified copy 
filed in the office of the secretary of | 


board of barber examiners to fix min 
mum prices for barber work does n 
violate constitutional guaranty o 
administration of justice without preju 
dice by reason of fact that members 
board of barber examiners are 
selves barbers, 59 Okl1.St.Ann, 
et seq.; Okl.St.Ann.Const, art. 2, 
Sparks v. State, 115 P.2d 277. — 
Pa.Com.Pl. A retailer is a “distri 
tor’ within the meaning of the ti 
the Pennsylvania Fair Trade <A Aas 
June 5, 1935, P.L. 266, 73 P.S. §§ 7-11, 
which states that its aim is “to protect — 
trade-mark owners, distributors, ae 
the public’.—Broxmeyer vy. Polikoff, 39 
D. & C. 224. t ped 
In construing the Pennsylvania Fai 
Trade Act of June 5, 1935, P.L. 2 
73 P.S. §§ 7-11, the court should, 
accordance with section 51 of the Stat 
tory Construction Act of May 28, 193 
P.L. 1019, 46 P.S. § 551, take into con- 
sideration’ the fact that the legislation — 
was fostered by retailer groups for the 
purpose of protecting themselves from — 
price-cutting competition.—Broxmeyer _ 
v. Polikoff, 39 D. & C, 224. ; 
R.I. The test of “unfair com 


pet 
tion” is whether the device or means | 
employed would be likely to confuse — 
and mislead the public generally to 
purchase the product or patronize the ~ 
shop of one person when the actual 
intention was to purchase the product 
or patronize the shop of another.— ; 
Merlino v. Schmetz, 20 A.2d 266. 
Wis. The word ‘standards’, as used . 
in statute authorizing the Department — 
of Agriculture and Markets to appoint 
a trade practice examiner who shall 
issue by order such ‘“‘standards” as are 
necessary or convenient to eliminat 
unfair methods of competition or un 
fair trade practices in specified trades? 
is not used in its customary and usual 
sense, and apparently comprehends 
what is ordinarily denominated a rule 
or order. St.1939, § 100.205.—State vy. 
Neveau, 294 N.W. 796. i 
Provision of statute relating to unfair 
competition and trade practices in spec- 
ified trades, including the barber trade, 
that the statute should not apply .to 
any county having population of 30,- 
008 or less, is void as improper classi- 
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——- fleation, St.1939, § 100.205, subd. 6(a). 
~~ State v. Neveau, 294 N.W. 796. 

The provision of statute relating to 
unfair competition and trade practices 
in specified trades, including the barber 

- trade, which provides that the statute 
shall not apply to any city, town, or 
yillage having population of 5,200 or 
less, does not constitute improper clas- 

-___ sifieation and is valid. St.1939, § 100.- 

- 205, subd. 6(a).—State v. Neveau, 294 

N.W. 796. 


4 is , 
a 
= 


unfair compevetion and trade practices 
in specified trades, including barber 
trade, that no s.andards promulgated 
for a trade shouid be effective in any 
county or town other than those in 4 
ounty having population of 500,000 or 
-imore unless the standards are approved 
by a majority of electors voting thereon 
in the county or town, is invalid be- 
-eause not based on_classification ger- 
mane to the act. St.1939, § 100.205, 
cenee: 6(a).—State v. Neveau, 294 N.W. 
7 Sapa Sfeeie 
The code of trade practice standards 
for the barber trade promulgated by 
_ trade practice examiner who was ap- 


et 


was in effect a ‘‘general law’? and was 
invalid as an unwarranted exercise of 
legislative power which could not be 
delegated. St.1939, ; 100.205.—State v. 
~Neveau, 294 N.W. 796. | 

Trade practice examiner who was 
pointed pursuant to statute, and who 
promulgated code of trade practice 
tandards for barber trade, was not au- 
horized to promulgate a_ severability 
clause, and the Supreme Court treated 
the code as a whole and made no at- 
tempt to create a new and different 
code by eliminating specific unenforce- 
‘able provisions thereof. St.1939, § 100.- 
 205.,—State v. Neveau, 294 N.W. 796. 
An administrative agent, such as a 
trade practice examiner appointed pur- 


ing a code, and it is not the duty of a 
eourt to do more than declare whether 
or not the code as issued is valid. St. 
1939, § 100.205.—State v. Neveau, 294 

N.W. 796. 


The authority to eliminate unfair 
methods of competition and unfair 
‘trade practices is a very limited and 
special power.—State v. Neveau, 294 
7 NUW 796. 


§ 101 

C.C.A.1ll, Plaintiffs having a proper- 
ty right in a trade-name may prevent 
defendants from enjoying that property 
right or its use under conditions over 
_ which plaintiffs have no control since, if 
’ defendants are not restrained, retailer 
- will be enabled to increase his sales of 
dishonest goods, thereby lessening mar- 
ket for the honest products. Trade- 
Mark Act of 1905, § 5, 15 U.S.C.A. § 85. 
—California Fruit Growers Exchange vy. 
Windsor Beverages, 118 F.2d 149. 


C.C.A.Mich. The right to the exclu- 
sive use of a technical trade-mark is 
limited to a use of it upon some par- 
ticular class of goods.—Mishawaka 
Rubber & Woolen Mfg. Co. y. S. S. 
Kresge Co., 119 F.2d 316. 


It is not an “infringement” to use 
the identical trade-mark of another 
ae .+s-—svperson upon an entirely different class 
m of goods, but the owner of a trade- 
mark for a broad class of goods is en- 
titled to enjoin the use of his mark on 
a particular species of goods belonging 
To the Clauss Covered by mark, but be- 
‘ore he is entitled to an accounting of 
profits for use of his mark, the burden 
rests on him to show by a fair prepon- 
derance of evidence that either actual 
or reasonably probable deception or 
confusion has resulted, and regard 
must be given to class of persons who 
purchased articles and to circumstanc- 
es ordinarily attending their sale.— 
Mishawaka Rubber & Woolen Mfg. Co, 
vy. S. 8S. Kresge Co., 119 F.2d 316. 
©.C.A.Mo. Where plaintiff manufac- 
tured and sold spark plugs under reg- 


The provision of statute relating to 
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remove ; 
plugs, and reconditioned plugs had 
ceased to have distinctive features char- 


-acterizing new “Champion” plugs, and 


defendant printed plaintiff’s trade-mark 
after the word ‘‘Make” on cartons con- 
taining reconditioned plugs’ and print- 
ed the type number placed upon plugs 
by plaintiff when plugs were new after 
word “Type’’ on such cartons, defend- 
ant was guilty of ‘infringement’ and 
‘“nfair competition”, and would be en- 
joined from such practices. Trade- 
Mark Act, § 16, 15 U.S.C.A. § 96.— 
Champion Spark Plug Co. y. Reich, 121 
F.2d 769, modifying 34 F.Supp. 414, 
appeal dismissed Reich vy. Champion 
Spark Plug Co., 117 F.2d 1014. 

C.C.A.N.Y. The underlying principle 
governing protection of trade-names is 
that the wrong involved is diverting 
trade from first user of the name by 
misleading customers who mean to deal 
with him.—S. . Johnson & Son v. 
Johnson, 116 F.2d 427, modifying 28 F. 
Supp. 744. 

D.C.D.C. The registered trade-mark, 
“Rotabin,”’ for revolving shelving, bins 
and trays, is not infringed by mark 
“Ro-Tray” applied to identical product, 
as such marks are not so similar in 
sound or appearance as to cause con- 
fusion.—Frick-Gallagher Mfg. Co. v. 
Ro-Tray Corporation, 33 F.Supp. 727. 

D.C.Fla. Where plaintiff and _ its 
predecessor since 1933 operated under 
the registered trade-mark ‘‘Hsquire”’ a 
business primarily relating to a pub- 
lication of originality, class, and dis- 
tinction, and. defendant after being de- 
nied permission to use the name “Ns- 
quire’’ willfully and deliberately adopt- 
ed that name in connection with its 
place of business where foods, bev- 
erages, wines, and liquors were sold, 
defendant was guilty of willful “un- 
fair competition” in appealing to tastes 
the same as plaintiff did, and plaintiff 
was entitled to injunctive relief but 
not to an accounting.—Wsquire, Ine., v. 
Esquire Bar, 37 F.Supp. 875. 

D.C.Mo, Both corporations and in- 
dividuals may use names and trade- 
names within the sovereignty of their 
creation and domicile, even though oth- 
er sovereignties or states may grant 
similar names to corporations and per- 
mit use of similar trade-names.—Pan- 
American Trading Co. vy. Hinojosa, 38 
F.Supp. 31. 

If it appears that a corporation or 
an individual of another state or sov- 
ereignty is doing business within state 
or sovereignty where a name or trade- 
name is proposed, state authorities 
should not permit use of such name 
or trade-name.—Pan-American Trading 
Co. v. Hinojosa, 38 F.Supp. 31. 

Right to a trade-name in which a 
business is conducted is usually of only 
local extent, and the name will be pro- 
tected against use by others only in 
the locality where the business is con- 
ducted and the name is known, the 
right being coextensive with, and lim- 
ited to, plaintiff’s market.—Pan-Ameri- 
can Trading Co. v. Hinojosa, 38 EF. 
Supp. 31. 

New York corporation, engaged in 
export trade under name of ‘“Pan- 
American Trading Company,’ was not 
entitled to an injunction against use 
of same name by Missouri copartner- 
ship engaged in a similar business, in 
absence of evidence that use of same 
name had deceived the public or those 
doing business with either of parties. 
—Pan-American Trading Co. v. Hin- 
ojosa, 38 F.Supp. 31. 

D.C.N.Y, Actual competition between 
products identified by names, initials 
and the like need not be shown in or- 
der to entitle the first user to injunc- 
tive relief—Famous Funnies vy, Famous 
Funn Family, 37 F.Supp. 903, resettled 
40 F.Supp. 488. 

D.C.N. Geographical words and 
words that are merely descriptive of 
merchandise are not capable of exclu- 
sive appropriation, but long and ex- 
clusive usage of such words By a trad- 
er or distributor may result in the 


acquisition by the words o r 
ary meaning apart from their primar 
significance, 


makes use of such words.—Sun Valley 
Mfg. Co. v. Sun Valley Togs, 39 F. 
Supp. 502. 

Plaintiff, engaged in manufacturing 
ski suits and other sportswear appar- 
el using name “Sun Valley’’ in its cor- 
porate name, was not entitled to have 
defendant, engaged in manufacturing 
a cotton skirt known as a “bamboo 
broomstick skirt” restrained from us- 
ing its corporate name also embodying 
name ‘‘Sun Valley”, where plaintiff had 
used name for a comparatively short 
time, claim of extensive advertising of 
name was insufficiently supported, and 
plaintiff offered insufficient evidence to 
establish that store buyers or ultimate 
purchasers had bought defendant's 
products believing them to be plaintiff's 
products, since plaintiff failed to estab- 
lish a “secondary meaning’? in name 
“Sun Valley’, and there could be no 
claim of ‘unfair competition”’.—Sun 
Valley Mfg. Co. v. Sun Valley Togs, 39 
F.Supp. 502. 

D.C.Pa. A trade-name can only be 
protected against use or imitation on 
ground of unfair competition.—Manz v. 
Falgelp bia Brewing Co., 37 F.Supp. 


N.¥.Sup. Testimony indicating that 
because of defendants’ adoption of 
trade-name in question resulting con- 
fusion to plaintiff’s prejudice had been 
engendered in mind of buying public 
warranted injunction against use of 
appellations “The Rainbow Specialty 
Shop” or “The Rainbow Shop” in sale 
of ladies’ apparel and_ specialties.— 
Rainbow Shops v. Rainbow Specialty 
Shops, 27 N.Y.S.2d 390, 176 Mise. 339. 

A prior trader is entitled to equitable 
protection in exclusive use of his trade- 
name not only within immediate local- 
ity where his business has been previ- 
ously conducted, but also within such 
territory as may reasonably be expect- 
ed to constitute a likely field of nor- 
mal expansion.—Rainbow Shops vy. 
Rainbow Specialty Shops, 27 N.Y.S.2d 
390, 176 Misc. 339. 

R.I. Barber shops which in fact 
employed members of a labor ution 
were “union shops,” as affecting right 
to enjoin their use of “union shop” 
card on ground of unfair competition 
with other union, though other union 
may have been organized upon a dif- 
ferent basis.—Merlino v. Schmetz, 20 A. 
2d 266. 

The words “union shop’ in barber 


shop display card were merely “pri- 
mary” and “descriptive’ words that 
could be used with equal truth by 


members of different unions, and hence 
union members could not enjoin use of 
such card by members of another un- 
ion on ground of unfair competition.— 
Merlino vy. BEE SUEY A.2d 266. 


§ 

C.C.A.Il]l. Where evidence showed 
that trade-marks “Sunkist” and ‘Sun- 
Kist”’ used for labeling fruit and veg- 
etable juices and jams and preserves 
and many other foods and _ beverages 
acquired a secondary meaning, that 
public associated the marks with plain- 
tiffs’ products only,: that marks came 
to indicate that goods in connection 
with which they were used were pro- 
duced and sold only by plaintiffs, and 
that defendants used mark ‘Sunkist’ 
in labeling non-alcoholic carbonated 
fruit beverages, showed that defend- 
ants were guilty of “unfair competi- 
tion” or “unfair trade practices”. 
Trade-Mark Act of 1905, § 5, 15 U.S. 


C.A. § 85.—California Fruit Growers 
Exchange y. Windsor Beverages, 118 
F.2d 149. 

C.C.A.Mass. To establish a “second- 


of a term used in ad- 


ber Co., 113 F.2d 252, affirming 26 
F.Supp. 344. 
N.Y.Sup. In action to enjoin defend- 


ant from using the words “Barbary 


and under such circum- 
' stances, equity may enjoin one who 


Ww h defendant's ' 


( to result in 
confusion and deception, and thus en- 
able defendant to take advantage of 
good will and business reputation 


; service or advertising.—Barbary Coast 
_ vy. Exhibition Concessions, 21 N.Y.S.2d 
769, 174 Mise. 728. 

Owner of cabaret and restaurant con- 
ducted in city of New York under 
name of ‘‘Barbary Coast’? was not en- 
titled to temporary injunction restrain- 
ing defendant from using words ‘“‘Bar- 
bary Coast” in connection with a sim- 
ilar business, where it did not appear 
that defendant’s use of geographic or 
descriptive term “Barbary Coast” in 
connection with its establishment was 
likely to confuse or mislead public to 
detriment of plaintiff, and especially 
where defendant’s use of such term was 
accompanied by such information or 
precautions as would unmistakably dis- 
tinguish defendant’s establishment from 
that of the plaintiff—bBarbary Coast 
v. Exhibition Concessions, 21 N.Y.S.2d 
769, 174 Mise. 728. 

N.Y.Sup, The expression “fifth col- 
umn” is a descriptive phrase in current 
popular use and ordinarily not sub- 
ject to appropriation by anyone, but 
where a play has attained such popu- 
larity. that its title has acquired a 
secondary meaning associated with or 
suggestive of the play, a rival pro- 
ducer will not be permitted to use or 
simulate the title, or any part of it, 
in such manner as to deceive or mis- 
lead theatre-going public into believing 
that later production is motion picture 
version of the earlier play.—Heming- 
way v. Film Alliance of U. S., 21 N. 
Y.S.2d 827, 174 Misc. 725. 

Any doubts on whether words and 
phrases used in title of play have ac- 
quired a secondary meaning suggestive 
of the play itself should be resolved in 
favor of the producer as against a new- 
comer who, even unintentionally, uses 
or simulates the title in such manner 
as to confuse or mislead the public.— 
Hemingway y. Film Alliance of U. §., 
240 °N.Y.S.2d° 827.° 174 Misc..-726. 
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C.C.A.Mo. The test for the issuance 
of an injunction to protect against de- 
ception in the field of unfair competi- 
tion is not simply whether casual pur- 
chasers have actually been deceived, 
but whether the situation shown is 
such that, if permitted to continue, 
it will probably lead to deception on 
the part of the consuming public with 
resulting damages to the plaintiff, and 
such rule has application as much to 
acts of palming off as to deception 
by general simulation.—J. C. Penney 
Co. v. H. D. Lee Mercantile Co., 120 
F.2d 949, eee H. D. Lee Mer- 
cantile Co. v. J. C. Penney Co., 30 
F.Supp. 179. 

" Where functional features of bib- 
pocket design had acquired a second- 
ary meaning and bib-pocket design had 
been imitated by a chain store, chain 
store clerks could not make evasive 
answers to direct inquiries, nor remain 
silent in response to some expression 
that imposed an obligation to speak, 
where the answers made or failure to 
reply could reasonably be expected to 
leave the impression with the custom- 
er that he was obtaining overall of 
one who originated the bib-pocket de- 
sign.—_J. C, Penney Co. v. H. D. Lee 
Mercantile Co., 120 F.2d 949, modify- 
ing H. D. Lee Mercantile Co. v. J. C 
Penney Co., 30 F.Supp. 179. 

Where bib-pocket design for: overalls 
had acquired a secondary meaning and 
functional features of design had been 
imitated by chain store, if a customer 
wearing an overall manufactured by one 
first originating design asked clerk for 
garment “like these’, clerk should be 
required to advise customer that he 
was not being shown an overall man- 
ufactured by the one who manufac- 
tured the overall he was wearing, even 
though clerk might be at liberty to 


"42 C.J. ANNO.—329 


enney Co. v. H.- 
Go., 120 F.2d 949, 


which plaintiff had built up through © 


nV 


Lee Mercantile Co. y. 
30 F.Supp. 179. 
In action for 


J. C. Penney Co. v. H. D. Lee Mercan- 
tile Co., 120 F.2d 949, modifying H. 
D. Lee Mercantile Co. v. J. C. Penney 
Co., 30 F.Supp. 179. 

C.C.A.N.Y. Plaintiff, to suceeed in 
action for unfair competition and for 
infringement of ifs trade-mark ‘‘Amer- 
ican Brakebloks’” for automobile brake 
lining by defendant’s term ‘National 
Brake Block’? under which it markets 
its own product of the same kind, on 
ground that the words “brake block” 
had acquired a secondary meaning re- 
ferring to plaintiff’s lining when ap- 
plied to passenger automobile lining, 
was bound to show that repair shops 
and service stations which installed 
linings were deceived into believing 
that defendant’s lining was that of 
plaintiff, and in absence of such a 
showing the complaint was-— properly 
dismissed.-—American Brake Shoe & 
Foundry Co. vy, Alltex Products Corpo- 
ration, 117 F.2d 983. 

D.C.N.J. The originator of a brand 
or trade-mark need not wait until the 
wrongful use thereof has been contin- 
ued for such a time as to cause sub- 
stantial pecuniary loss, and when in- 
jury to his business is threatened or 
imminent, even though there is no evi- 
dence of confusion or deception, equity 
may intervene to prevent its probable 
occurrence.—Pecheur Lozenge Co. v. 
National Candy Co., 36 F.Supp. 730. 

D.C.N.Y. The essence of “unfair 
competition’ consists in palming off 
the goods or business of one person as 
that of another.—American Broadcast- 
ing Co. v. Wahl Co., 36 F.Supp. 167. 

D.C.N.Y. The essence of the wrong 
of ‘unfair competition” is selling of 
the goods of one manufacturer or ven- 
dor as those of another, and unless 
the defendant passes off his goods as 
those of the plaintiff, the action fails. 
—RCA Mfg. Co. v. Columbia Recording 
Corporation, 36 F.Supp. 247. 

D.C.N.Y. Neither in the matter of the 
infringement of a technical trade-mark 
nor in unfair competition is it neces- 
sary to prove actual deception, proof 
of likelihood of deception being suffi- 
cient.—Henry Muhs Co. v. Farm Craft 
Foods, 37 F.Supp. 1013. 


Ala. To establish a case of “unfair 
competition” it is not necessary to 
show that any person has been actual- 
ly deceived by defendant’s conduct and 
led to purchase defendant’s goods in 
belief that they are goods of plaintiff 
or to deal with defendant thinking he 
was dealing with plaintiff, it being suf- 
ficient to show that such deception may 
be natural and probable result of de- 
fendant’s acts.—Try-Me Bottling Co. v. 
Teaver, 2 So.2d 611. 

Mich. “Unfair competition’  ordi- 
narily consists in the simulation by 
one person, for purpose of deceiving 
public, of the name, symbols, or de- 
vices employed by business rival, or 
substitution of goods or wares of one 
person for those of another, thus false- 
ly inducing purchase of his wares and 
thereby obtaining for himself the ben- 
efits properly belonging to his compet- 
itor.—Carbonated Beverages v. Wisko, 
297 N.W. 79, 297 Mich. 80. 

Generally, no one shall by imitation 
or unfair device induce the public. to 
believe that goods offéred for sale are 
goods of another and thereby appro- 
priate to himself the value of the repu- 
tation which the other has acquired 
for his own product or merchandise.— 
Carbonated Beverages v. Wisko, 297 N. 
W. 79, 297 Mich. 80. 

In action to enjoin unfair competition 
by use of label which allegedly in- 
fringed trade-mark and copyright, in- 
quiry was whether deception of public 
would result as a natural and probable 


4) 
297 N.W. 79, 297 M 


Mich. Proof of actual decep 
not necessary to establish unfair 
petition if it appears that deceptio 
will be the natural and probable 
sequence of acts by alleged infri 
—Carbonated Beverages v. Wisko 
NW. 79,297 *Mich. 80: “ : 
N.Y.Sup. In an action for unf: 
competition, it is not necessary to 
tablish that any particular person h 
been actually deceived by defend 
acts since it is opportunity affor 
for deception and likelihood of conf 
sion or deception which courts consid 
—Oneida, Limited, v. National Silve 
Cons “NeEYeSi2 dior) es 2 
N.Y.Sup. The gist of an action 
unfair competition is fraud.—San 
vanni & Co. v. Carole Stupell, Lim: 
25 N.Y.S.2d “296. Aas 
N.Y.Sup. “Unfair competition” in 
attempt to palm off one’s wares_ fo 
those of another by means misleading 
deceptive, and, in a business sé 
unethical, and that does not meat 
accidental or coincidental similarit 
certain details spells “unfair oe 
tion” but rather that, taken as a W! 
there must be a similarity prone 
deceive.—International Latex 


Cor 
tion v. Scheinberg, 25 N.Y.S.2d 87 
In determining what constitutes ‘ul 
fair competition”, the court mus 
tempt to balance the prevention _ 
monopoly with the necessity of ma 
taining free competition.—Internatio: 
Latex Corporation vy. Scheinberg, 25 
Y.S.2d 878. ; $8 


§ 105 Ae 
C.C.A.2. The prevention of sale 
commodities by false and mislea 
statements is in public interest b 
hence deliberate effort to deceive is 
necessary to make out a case of 
“unfair methods of competition’? w 
in prohibition of Federal Trade C« 
mission Act. Federal Trade Comm 
sion Act of 1914, § 5,15 U.S.C.A. 
—Gimbel Bros. v. Federal Trad 
mission, 116 F.2d 578 ape 
C.C.A.Mich. An 
tect trade-mark 


failed to prove infringer’s knowle¢ 
of the trade-mark, or intent to pal 
off its own products for that of 
mark owner.—Hemmeter Cigar 
Congress Cigar Co., 118 F.2d 6 


©.C.A.Mich. Even if defendant | 
sumed its trade-marks without a 
intention to mislead the publie or to 
unfairly interfere with plaintiff's trade 
if such trade-marks so closely imitate 
plaintiff's trade-marks as to lead to — 
confusion and tended, because of their 
similarity, to be taken by the public 
for those of plaintiff, defendant was to — 
be held to the same responsibility ase oh 
though it had been guilty of intention-— 
al. pirating.—Mishawaka Rubber & 
Woolen Mfg. Co. v. S, 8S. Kresge Co., 
119 F.2d 316. ite 
D.C.N.J. No actual fraudulent inten 
need be shown to warrant injunctiona 
relief against trade-mark infringement 
and unfair competition where necessar 
and probable tendency of defendant’ 
conduct is to deceive public and pass 
off its goods or business as and for — 
that of plaintiff—Baker v. Master — 
Printers Union of New Jersey, 34 F. — 
Supp. 808. rs 
D.C.N.Y. Where plaintiff used regis- — 
tered trade-mark ‘‘Parfum Crinoline by 
HErwyn” on perfume items sold to bet- 
ter class trade and defendant used 
words ‘‘Crinoline Days” on its toilet 
goods preparations which it sold to 
the public through five and ten cents 
chain stores and defendant’s witnesses 
testified that they knew nothing of 
plaintiff's product or trade-mark and 
that when they did learn of it they 
immediately changed their mark from 
“Crinoline Days” to “Romantic Days,” 
defendant was not guilty of ‘unfair 
ecompetition’.—Erwyn Products v. Lan- 
der Co., 39 F.Supp. 49. f 3 
D.C.Pa. In cases of unfair competi- 
tion, fraudulent intent may be inferred 
from facts, even against defendant’s 


ern. 
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"-. v: Marcus, 36 F.Supp. 90. . 
App.D.C. Unfair competition in trade 
_ name field is not concerned with intent 
or plan and it is enough if acts of de- 
ty fendant in light of plaintiff's reputa- 
tion result in an unfair benefit to de- 
_ fendant.—McGraw-Hill Pub. Co. v. 
American Aviation Associates, 117 F.2d 
_ N.Y.Sup. The statute prohibiting use 
_of trade-name with intent to deceive 
public is penal in nature, and the civil 
remedy therein provided is dependent 
upon the establishment of a criminal 
intent on part of one accused of decep- 
tion and impropriety, and in absence 
of an “animus furandi”’ injunction can- 
not be obtained under the _ statute. 
_ Penal Law, § 964.—Julius Restaurant 
a Pe omparal, 22 N.Y.S.2d 16, 174 Misc. 


gen 


N.Y.Sup. In action to enjoin use of 
word as part of corporate title, absence 
of intent to mislead public and _ selec- 
tion of corporate title innocently and 
In good faith were not material; since 

it is not essential to right of plaintiff 
to injunction to show actual fraud or 
willful intent on part of defendant.— 
_ Armour & Co, y. Armour Shipping Cor- 

Bereration, 25 N.Y.S.2d 47, 175 Misc. 

are | -, 
_ N.Y.Sup. “Unfair competition” is a 
species of fraud, where fraudulent in- 
_ tent is a necessary ingredient, and test 

is whether simulation or other acts re- 
sult in deception, or likelihood thereof, 
if. practiced on inéxperienced public, the 

casual or ordinary purchaser of goods, 
f of confusion in public mind concern- 
ing source of competing product and 
essence of unfair competition is found 
where simulated article is “palmed off” 
or “passed off” as goods of another 
with intent to deceive——Oneida, Limit- 
a oy y. National Silver Co., 25 N.Y.S.2d 


‘Pa.Com.Pl. In order to show a vio- 


- goods at less than prices properly stip- 
ulated under the act, but that in so 
doing he acted wilfully and knowingly. 
—Trilling v. Sugerman, 39 D. & C, 129. 
ae 107 
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 ©.C.A.Mich. Where words have ac- 
quired a secondary meaning with re- 
spect to a man’s merchandise, he is 
entitled to relief against anyone sub- 
_ sequently using such words in a man- 
ner likely to enable the later user to 
sell his wares as the product of the 
earlier—Hemmeter Cigar Co. v:. Con- 
gress Cigar Co., 118 F.2d 64. 

Where “Portina Champs” cigars were 
sold in containers with the word 
“Champs” distinctively set off and ath- 
letic figures displayed on the cover, 
the word ‘Champs’ was used as a 

“trade-mark’’ and not merely as a 

“orade mark”, as affecting unfair com- 

petition and infringement of the trade- 

mark ‘“Hemmeter’s Champion’.—Hem- 
meter Cigar Co. v. Congress Cigar Co., 

118 F.2d 64. 

The owner of a trade-mark on a 
name cannot prohibit others from _us- 
ing that name as a ‘grade mark” to 
distinguish the quality of an article. 
—Hemmeter Cigar Co. v. Congress 
Cigar Co., 118 F.2d 64. 

C.C.A.N.Y. Unless first user of trade- 
name can show that in order to hold or 
develop his present business he must 
preserve his identity in disputed mar- 
ket, he cannot rely upon his interests 

in possible expansion of business into 
. the disputed market as ground for pre- 
_ venting another from using same trade- 
name in the disputed market.—S, Cc. 

_ Johnson & Son vy. Johnson, 116 F.2d 

_ 427, modifying 28 F.Supp. 744. 
__ A newcomer will be subject to stricter 
limitations upon the use of trade-name 
_ when competing in the first user’s own 
market, than if he has been the first to 
enter a new, though closely related, 
market.—S. C. Johnson & Son y. John- 


son, 116 F.2d 427, modifying 28 F. 
Supp. 744. « 
D.C.Fla. Where plaintiffs had de- 


veloped and extended an extensive bus 
and tour business and the word “Grey- 


- sworn protestations.—Stork Restaurant 
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hound” as a trade-name and the use 


of the running dog symbol had been 
widely and permanently developed by 
plaintiffs at great expense, but defend- 
ants were prior users of the name 
“Greyhound” in Cuban tour business, 
the defendants were entitled to con- 
tinue the use of the name ‘Greyhound 
in the Cuban tour business, but were 
not entitled to exceed the bounds of 
propriety and could not enlarge or 
emphasize the word ‘Greyhound’ as 
compared to the other features.—Grey- 
hound Corporation y. Goberna, 37 F. 
Supp. 171. 

Where plaintiffs had developed and 
extended an extensive bus and tour 
business and the word “Greyhound” 
as a trade-name and the use of the 
running dog symbol had been widely 
and permanently developed by plain- 
tiffs at great expense, but defendants 
were prior users of the name “Grey- 
hound” in Cuban tour business, the 
defendants could not use the word 
“Greyhound” in selling bus transpor- 
tation tickets and could not use the 
dog symbol developed by plaintiffs in 
their. bus transportation business.— 
Greyhound Corporation y. Goberna, 37 
F.Supp. 171. 

Where plaintiffs had developed and 
extended an extensive bus and tour 
business and the word “Greyhound” 
as a trade-name and the use of the 
running dog symbol had been widely 
and permanently developed by plaintiffs 
at great expense, but defendants were 
prior users of the name “Greyhound” 
in Cuban tour business, the plaintiffs 
by acquiescing in the use of the name 
“Greyhound” by defendants and by 
accepting the benefits derived from de- 
fendants’ sale of Havana Greyhound 
tours were ‘‘estopped’’from enjoining 
use of name “Greyhound” by defend- 
ants in the Cuban tour _business.— 
Greyhound Corporation v. Goberna, 37 
¥.Supp. 171. 

D.C.Mass. Under law applicable in 
federal courts, it would not be neces- 
sarily fatal to action for trade-mark 
infringement and unfair competition 
that the parties were not directly com- 
petitors. 15 U.S.C.A. §§ 97, 99.—Fol- 
mer Graflex Corporation v. Graphic 
Photo Service, 35 F.Supp. 963 

Firms which were both engaged in 
the selling of cameras and photo sup- 
plies were “competitors’’ as respects 
right to maintain action in Massachu- 
setts federal district court for trade- 
mark infringement and unfair compe- 
tition. 15 U.S.C.A. § 81 et seq.—Folmer 
Graflex Corporation v. Graphic Photo 
Service, 35 F.Supp. 963. 


D.C.Pa. Before relief could be grant- 
ed plaintiff in action to restrain de- 
fendant from conducting restaurant 
business under same name as that used 
by plaintiff in conducting a restaurant, 
it was necessary that plaintiff's des- 
ignation be known in area of defend- 
ant’s operations, and that use thereof 
by defendant promoted confusion or 
deceit of the public, unless defendant 
selected the designation with some de- 
sign inimical to plaintiff.—Stork Res- 
taurant v. Marcus, 36 F.Supp. 90. 

One’s interest in a trade-name may 
be protected against simulation not 
only in a competing business but in a 
business so related to that of the own- 
er of the trade-name that possible ill 
repute of person wrongfully using 
trade-name will be visited upon owner 
thereof, but such protection is accorded 
only within limits fixed by likelihood 
of confusion of prospective purchasers, 
and issue in each case is whether the 
objected-to use subjects complainant’s 
good will to hazards of actor’s busi- 
ness.—Stork Restaurant vy. Marcus, 36 
F.Supp. 90. 

That defendant who was conducting 
a restaurant business under sime name 
as that used by plaintiff in conducting 
a restaurant was profiting from reputa- 
tion and significance which were ad- 
juncts of plaintiff's name was not alone 
sufficient to entitle plaintiff to injunc- 
tion restraining defendant from using 
name.—Stork Restaurant v. Marcus, 36 
F.Supp. 90. 

Where plaintiff conducted widely ad- 


reclude plaintiff from obtaining in- 
junction against defendants’ use of 
name.—Stork Restaurant v. Marcus, 36 
F.Supp. 90. 
Where plaintiff conducted widely ad- 
vertised restaurant business in New 
York City under name of ‘The Stork 
Club” which was patronized by persons . 
from Philadelphia area, and defendants 7 
thereafter, without plaintiffs consent, 
commenced using same name in con- 
ducting a restaurant in Philadelphia 
and used insignia indicating a stork, 
which was similar to insignia used by 
plaintiff, and defendants’ advertisement 
and use of name and insignia resulted 
in confusion to public, and defendants 
failed satisfactorily to explain choice 
of name, plaintiff was entitled to in- 
junction restraining defendants from 
conducting restaurant business under 
name “The Stork Club’ or any similar 
name, and from using insignia similar 
to that of plaintiff in connection with 
a restaurant business, since defendants 
were guilty of an “unfair trade prac- 
tice”.—Stork Restaurant v. Marcus, 36 
F.Supp. 90. 
App.D.C. To constitute “unfair com- 
petition” in respect to a trade name, 
the name must have acquired a _ sec- 
ondary meaning or significance that 
identifies plaintiff, and the defendant 
must have unfairly used the name or 
simulation of it against plaintiff—Mc- 
Graw-Hill Pub. Co. vy. American Avia- 
tion Associates, 117 F.2d 293. 
N.Y.Sup. In action to enjoin use of 
word “Armour” as part of corporate 
title, absence of evidence of direct com- 
petition was not material, since plain- 
tiff was entitled to be protected not 
only from direct competition but from 
any injury which might be occasioned 
by use of trade-name so clearly re- 
sembling plaintiff's name as to deceive 
public into belief that defendant’s goods 
and merchandise are those of plaintiff, 
or which might lead public to believe 
that defendant is in some way connect- 
ed with plaintiffi—Armour & Co. y. 
Armour Shipping Corporation, 25 N.Y 
§.2d 47, 175 Misc. 695. 


N.Y.Sup. Where a manufacturer or 
dealer uses a distinctive name or mark 
in connection with a design constitut- 
ing a trade-name or trade-mark, and 
competing dealer uses a similar design, 
name or mark, or copies the package 
or label under which goods are offered 
to public, if original use was extensive, 
a remedy will be afforded against sim- 
ulating offender where markets have 
already been established, but rule is 
otherwise where field is new to both. 


—Oneida, Limited, y. National Silver 
Co., 25 N.Y.S.2d 271 
§ 109 

C.C.A.I11 Where mail order com- 


pany, which had listed in its catalog a 
syrup dispenser as a “Drip Cut Syrup 
Jug’, changed its source of supply 
for syrup dispensers, subsequent list- 
ing of dispenser sold by the company 
under the title “syrup jug” did not 
constitute an “unfair trade practice”, 
since the term ‘syrup jug” was one 
of description only.—Na-Mac Products 
Corporation v. Federal Tool Corpora- 
tion, 118 F.2d 167, affirming 36 F. 
Supp. 426. 

C.C.A.Md. An unpatented beverage, 
including the coloring matter, is free 
to all who could make it if no intrinsie 
deceiving element is present, but copy- 
ing the color as part of a scheme of 
unfair competition may be enjoined,— 
Dixi-Cola Laboratories yv. Coca-Cola 
Co., 117 F.2d 352, modifying Coca-Cola 
Co, v. Dixi-Cola Laboratories, 31 F. 
Supp. 835. 

Registered 


C.C.A.Mass. trade-mark 


C.C.A.Mich. To  econstitute ‘unfair 
competition” the similarity of names 
need not be such as would actually de- 
ceive persons seeing the two commodi- 
ties side by side—Hemmeter Cigar Co. 


v. Congress Cigar Co., 118 F.2d 64. 
C.C.A.Mich. A manufacturer may 
market his products in a dress in 


which there is no element of size, 
‘shape, color, lettering, word or symbol 
to which he has the exclusive right of 
use, but if the ensemble has come to 
be a public guaranty of origin and 
quality, he may _ secure protection 
against unlawful pirating by a com- 
petitor on ground of “unfair competi- 
tion’, and in such a case the court is 
bound to examine dress of product in 
original and dress of alleged pirate as 
a whole, both as to resemblances and 
differences to ascertain whether, in 
view of differences, resemblances are 
so marked that ordinary purchaser 
would likely be deceived.—Mishawaka 
Rubber & Woolen Mfg. Co. v. 
Kresge Co., 119 F.2d 316. 

In actions for trade-mark infringe- 
ment and unfair competition, the court 
is bound to compare the whole labels 
or symbols used by respective parties, 
and if the court finds that infringers 
devices are colorable, which requires a 
eareful inspection to distinguish his 
marks and appearances from those of 
the manufacture imitated, original 
owner will be protected, but the court 


is not bound to interfere where ordi- ~ 


nary attention by purchaser will en- 
able him to discriminate—Mishawaka 
Rubber & Woolen Mfg. Co. v. S. S. 
Kresge Co., 119 F.2d 316. 

Where the name, symbol or label in- 
volved in an action for trade-mark in- 
fringement and unfair competition is 
not chosen to deceive and has not been 
used in a way intended or calculated 
to deceive, courts should not interfere 
unless the similarity is sufficient to de- 
ceive usual persons proceeding with 
ordinary care—Mishawaka Rubber & 


Woolen Mfg. Co. v. S. S. Kresge Co., 
119 F.2d 316. 
Where, for purpose of presenting 


plaintiff’s goods to the public as iden- 
tifying origin, plaintiff had right to 
adopt a combination of letters and 
symbols which plaintiff used as a 
trade-mark, plaintiff was entitled to 
protection against palpable imitations 
and to profits, if any, which defendant 
received by reason of presumed palm- 
ing off of defendant’s goods as those 
of plaintiff—Mishawaka Rubber & 
Woolen Mfg. Co. v. S. S. Kresge Co., 
119 F.2d 316. 
©.C.A.Mich. The lettering used on 
shoe heels sold by defendant was im- 
material to issue in action for unfair 
competition and infringement of plain- 
tiff’s registered trade-mark “Ball 
Band”, which plaintiff used on heels of 
foot wear manufactured by plaintiff, 


where words used on defendant’s heels 
were “Crusader”, “Surefoot”, and 
“Dyergrip”, since words were so dis- 


similar as to lend no color to deceit.— 
Mishawaka Rubber & Woolen Mfg. Co. 
vy. SoS.)Kresge €o., 119 F.2d 316. 

©.C.A.Mo. In an action for unfair 
competition in copying or imitating a 
design, the test to be applied is not 
the eareful serutiny of the discriminat- 
ing purchaser, but the likely observa- 
tion of the casual buyer, and hence 
the dominant traits of general appear- 
ance ordinarily will be regarded as 
eontrolling.—J. C, Penney Co. v. H. D. 
Lee Mercantile Co., 120 F.2d 949, mod- 
ifying H. D. Lee Mercantile Co. v. J. 
Cc. Penney Co., 30 F.Supp. 179. 

One who imitated the bib-pocket de- 
sign for overalls of a competitor could 
not sell imitative overalls as those of 
competitor, nor could he wittingly al- 


“hey Co. vy. H. D. Lee Mercantile Co 


ey 
120 F.2d 949, modifying H. D. Lee 
Mercantile Co. v. J. C. Penney Co., 30 
F.Supp. 179. 

One who imitated the bib-pocket de- 
sign for overalls of a competitor owed 
competitor the duty of identifying im- 
itative product in a manner that would 
reasonably distinguish it from that of 
competitor.—J. C. Penney Co. v. H. D. 
Lee Mercantile Co., 120 I'.2d 949, modi- 
fying H. D. Lee Mercantile Co. v. J. C. 
Penney Co., 30 F.Supp. 179. 

Labeling is the usual and accepted 
method of distinguishing the goods of 
one manufacturer from those of anoth- 
er in the market.—J. C. Penney Co. 
v. H. D. Lee Mercantile Co., 120 F.2d 
949, modifying H. D. Lee Mercantile 


wae vy. J. C. Penney Co., 30 F.Supp. 
Full, fair labeling will. generally 


speaking, be held to satisfy the duty 
of identification in the broad field of 
competitive functional features, but 
where such features have acquired a 
special significance as an indication of 
the source of the goods, commonly re- 
ferred to as a “secondary meaning,” 
and it appears that other reasonable 

eps can practicably be taken to dis- 
tinguish the goods in a particular case, 
the court may require that this be 
done.—J. C. Penney Co. v. H. D. Lee 
Mercantile Co., 120 F.2d 949, modify- 
ing H. D. Lee Mercantile Co. v. J. C. 
Penney, Co., 30 F.Supp. 179.. 

If nothing except a prominent dis- 
closure of the source of the goods by 
label suggests itself as a—reasonable 
and practical step in a particular case, 
this must be held to be sufficient to 
permit the use of the functional fea- 
tures, despite their special significance. 
C. Penney Co. v. H. D. Lee Mer- 
eantile Co., 120 F.2d 949, modifying 
H. D. Lee Mercantile Co. v. J. C. 
Penney Co., 30 F.Supp. 179. 

Where no other reasonable and prac- 
tical means of distinguishing imitative 
bib-pocket design for overalls was sug- 
gested, a prominent and appropriate 
labeling of imitative overalls would 
constitute a sufficient explanation and 
notice for purposes of distinguishing 
them generally from the goods of com- 
petitor first using the design.—J. C. 
Penney Co. vy, H. D. Lee Mercantile 
Co., 120 F.2d 949, modifying H. D. 
Lee Mercantile Co. yv. J. C. Penney Co., 
30 F.Supp. 179. 


Where chain store had been selling 
overalls long before competitor began 
to market overalls and chain store’s 
sales were greatly in excess of those 
of competitor whose bib-pocket desi#n 
for overalls was imitated by chain 
store which sold overalls only in its 
own stores, two labels on overalls giv- 
ing chain store’s trade-name of over- 
alls and name of chain store and stat- 
ing that the overalls were sold only 
by the chain store afforded the public 
such explanation and notice as was 
reasonably and practicably necessary 
and possible to place upon the over- 
alls as a protection against probable 
deception and confusion in source iden- 
tification.—J. C, Penney Co. v, H. D. 
Lee Mercantile Co., 120 I'.2d 949, mod- 


ifying H. D. Lee Mercantile Co. v. J. 
C. Penney Co., 30 F.Supp. 179. 
C.C.A.N.Y. When a good will is es- 


tablished under the owner’s name, 
given or assumed, he may protect it 
not only against the competition of 
those who invade his market, but also 
against those who use the name to sell 
goods near enough alike to confuse 
customers.—S. C. Johnson & Son vy. 
Johnson, 116 F.2d 427, modifying 28 
E.Supp. 744. 

A newcomer may be compelled to add 
some distinguishing words if he 
chooses to use even his own surname 
to conduct his business.—S. C. John- 
son & Son v. Johnson, 116 F.2d 427, 
modifying 28 F.Supp. 744 

C.C.A.Okl. Printers were not requir- 
ed to so designate their merchandise 
that careless or indifferent buyers 
would not fail to know the source of 
the merchandise, but were required 


only to mark th 
manner that buyers exercising ordina 


merchandise in su 


Ty care to discover whose merchandi 
they were buying, would know the — 
truth and would not become confus: 
or mistake the merchandise for th Ao 
of others.—Reynolds & Reynolds Co. Ri) 
Norick, 114 F.2d 278. i ; : 

Where plaintiff's forms for use by — 


and bore its trade-mark, and those 0: 
defendants were printed on a different 
kind of paper, did not bear plaintiff's 
trade-mark, but bore the trade-na 
address and reorder number of defen 
ants with prominence, and sole reaso1 
that defendants’ forms simulated th 


that form or arrangement, plainti 
was not entitled to enjoin defenda 
from using that form.—Reynolds 
Reynolds Co. v. Norick, 114 F.2d 

C.C.A.Wis. Where trade-mark — 
by defendant on its electric steam ir a 
was similar to trade-mark used by ~ 
plaintiff for its irons, and the metal — 
finish on both was the same, th t 
fendant’s right to manufacture 
sell its irons was limited by its 
eaLlon to use reasonable care t 
orm the public as to the identi Ba 
its product.—Steem-Hlectriec Corpora- — 
tion yv. Herzfeld-Phillipson Co., 118 
F.2d 122, affirming 29 F.Supp. 1011. — 
Defendant which used the same fin. 
ish on its electric steam irons as 
plaintiff, and which used a si 
trade-mark, was not guilty of ‘unfair 
competition,” where irons were as dis- 
Similar in size, shape, weight, ai 
sign as could be expected and wel 
sold in entirely different package 
Steem-Electric Corporation vy. Herzfe 
Phillipson Co., 118 F.2d 122, affirm 
29 F.Supp. 1011. : ae 
D.C.Cal. The fact that plaintiffs’ and 
defendant’s fruit beverages both 
sessed a reddish color did not esta 
that defendant was guilty of trad 
mark infringement and unfair competi- 
tion, since color is not subject to exclu. 
sive appropriation and cannot alone 
be the subject of a trade-mark—Green 
v. Ludford Fruit Products, 39 F.Supp ; 


. 4 ‘ 


have copied the general dress of plain 
tiffs’ article including various com 
ponent parts, one of which might be a 
duplication of color.—Green v. Ludford 
Fruit Products, 39 F.Supp. 985. 

D.C.Cal. There was no such similar- — 
ity between the name ‘Fruit Bowl’ 
used by plaintiffs to designate their 
fruit beverage and name “Hollywood — 
Bowl” used by defendant to designate 
its beverage as would furnish basis for 
claim of trade-mark infringement and 
unfair competition on part of defend- 
ant.—Green v. Ludford Fruit Products, 
39 E.Supp. 985. leat 

D.C.Cal. Where colors blue, white, 
green and red were used on labels for 
plaintiffs’ fruit beverage, there was no — 
trade-mark infringement or unfair com- 
petition on part of defendant in using — 
labels on which bright orange, yellow, 
black and white were the colors used. 
—Green v. Ludford Fruit Products, 39 
F.Supp. 985. 

Although red and white color scheme 
was used by both plaintiffs and defend- 
ant for crowns of bottles used for their 
beverages, such similarity did not show 
trade-mark infringement or unfair com- 
petition by defendant where plaintiffs’ 
erown showed a bowl with words 
“Wruit Bowl” while word “Hollywood” 
with stars appeared on defendant’s 
crown.—Green v, Ludford Fruit Prod- 


ucts; 39°: Supp. 985, = ; 
D.C.D.C. A — corporation, applying 

trade-mark ‘“Ro-Tray’’ to revolving 

shelving, bins and trays manufactured 


and sold by it, was not guilty of unfair 
competition with owner of registered 
trade-mark ‘‘Rotabin,’’ applied to iden- } 
tical product manufactured and sold ] 
thereby under invalid patents, where 
no act of such corporation tended to 
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mislead public to believe that article — 


offered by it was in fact manufactured 
by such Yowner.—Frick-Gallagher Mfg. 
IE y. Ro-Tray Corporation, 33 F.Supp. 
C27) 

 -‘p:G.Ky. The right of exclusive use 
of a symbol distinguishing a manufac- 
turer’s products from others of the 
same general nature, in addition to the 
potential benefits to the manufacturer, 
also contemplates a protection of the 
buying public from being defrauded 
or cheated, and, if the distinguishing 
mark is imitated in such a way that de- 
- ception results, relief will be granted to 
the manufacturer but if the similarity 
is so remote that a distinction is read- 
ily discernible, relief will be denied.— 
eee baling Co. v. Sigler, 40 F. 
Supp. 0 
ta -O Mass: Where pinking machines 
of competitors bore a substantially dif- 
ferent appearance to the eye of the 
ordinary observer, and the machines 
were plainly marked on_ the outside 
ith the names of their respective 
manufacturers, so that an. ordinary 
urchaser would not be deceived, but 
each part of the one machine was 
designated by a number in connection 
with the letters FP, derived from the 
name ‘flat bed pinker,” use of similar 
tters by competitor to refer to ‘‘feed 
yinker” without intention of copying, 
was not “unfair competition”, in ab- 
nce of a secondary meaning attached 
the letters—Man-Sew Pinking At- 
Corporation v. Chandler 
o., 33 F.Supp. 950. 
'__ ).C.Mass. Defendant’s_ sale of can- 
dies under trade-name ‘“‘Crystalite” did 
result in ‘unfair competition’ with 
laintiff who sold candles under trade- 
name “Color Glow Candles,’ where the 
candles, though similar in shape, dif- 
fered as to their decorative features, 
nd the defendant’s candles were. not 
of such a character as to lead the pub- 
lic to confuse them with the plaintiff’s 
_-product.—Seaver v. Wm. Filene’s Sons 
 @o., 37 F.Supp. 762. 

D.C.Mich. Defendant was not guilty 
of “unfair competition” in its color 
chart of fish baits where evidence 
showed that all principal fish bait 
manufacturers publish color charts, 
‘and plaintiff did not show any con- 
fusing similarity between defendant’s 
chart and its own chart.—James Hed- 
~ don’s Sons v. Millsite Steel & Wire 

Works, 35 F.Supp. 169. 

- p.G.Mich. Defendant wag not guilty 
of “unfair competition” in the use of 
the words ‘Millsite Bassor”’ for fish 
bait as against plaintiff whose regis- 
tered trade-mark ‘“Head-On Basser” 
was held not infringed, since the word 
 basser” or “bassor’ is descriptive of 
the goods and in absence of a_sec- 
ondary meaning is not capable of ex- 
 clusive appropriation by  anyone.— 
James Heddon’s Sons y. Millsite Steel 
_ & Wire Works, 35 F.Supp. 169. 

‘ Defendant was not guilty of “unfair 
competition’ in using the numeral ‘9’ 
and the letter “R” in its catalogs for 
fish bait, where evidence showed that 
defendant used the term “99’R”, pro- 
nounced “ninety-niner”’, in commemo- 
ration of 1899, the date of the found- 
ing of defendant’s business, that the 
nearest similar bait of plaintiff bore 
the number ‘9110’, and that use of the 
number ‘9” and the letter “R” is com- 
ce mon in the fish bait trade—James 
Be Weddon’s Sons vy. Millsite Steel & Wire 

Works, 35 F.Supp. 169. 
asi D.C.Mich. Defendant was not guilty 
of “unfair competition’ in the use of 
- red-edged boxes and labels for fishing 
~~ equipment where plaintiff's registered 
+ trade-mark on red-edged boxes and 

—-‘Jabels was held invalid, and evidence 

showed that defendant prominently 

marked its boxes with its name and 
-  . that such boxes and labels had been 
used by manufacturers of fishing tackle 
for many years and even before plain- 
tiff adopted its red edge.—James Hed- 
. don’s Sons v. Millsite Steel & Wire 
ay Works, 35 F.Supp. 169. 
r D.C.Mich. Where action of unfair 
competition was based upon fact that 
defendant’s bottle had the same di- 
ameter of screw thread as plaintiff's 
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does not constitute “unfair competi- 
tion’.—Hospital Liquids v. G. H. Sher- 


man, M. D. Inc., 38 F.Supp. 828. 
D.C.N.J. A manufacturer of face 
powder and toilet preparations was 


entitled to preliminary injunction on 
ground of “unfair competition,’’ re- 
straining defendant, who sold similar 
products, from using labels and boxes 
of such nature as to show that defend- 
ant endeavored to market his products 
with intention of deceiving purchasers 
and to induce them to believe that con- 
tents were genuine material of plaintiff 
manufacturer.—Bourjois, Inec., vy. Will- 
ingmyre, 33 F.Supp. 837. 

D.C.N.J. Where organization of 
“open shop” printers incorporated, used 
word “Union” in its corporate name, 
simulated typographical union’s label 
which was its registered trade-mark, 
and used the words “Union label”, cor- 
poration was guilty of trade-mark in- 
fringement and unfair competition, and 
prayer of union for an injunction as to 
each would be granted.—Baker v. Mas- 
ter Printers Union of New Jersey, 34 
F.Supp. 808. 

A typographical union’s label, con- 
sidered as merely a union label and not 
as a trade-mark, could not be simulated 
by organization of ‘open shop” print- 
ers, and typographical union was en- 
titled to equitable relief against such 
simulation.—Baker yv. Master Printers 
Union of New Jersey, 34 F.Supp. 808. 
_D.C.N.J. That differences as well as 
Similarities are apparent when plain- 
tiff's and defendant’s packages are 
compared side by side is not the test 
in determining trade-mark infringe- 
ment or unfair competition, since the 
law is made for the protection of the 
easual, ordinary, or incautious purchas- 
er, who must ordinarily rely on his 
memory, and is governed by appear- 
ance and general impressions, and as 
to him the test is general appearance. 
—Pecheur Lozenge Co. y. National 
Candy Co., 36 F.Supp. 730. 


D.C.N.J. That trade-marks made up 
of two words are distinguishable to the 
eye and ear when seen or heard in 
their entirety is not the sole test in 
determining the question of infringe- 
ment or unfair competition.—Pecheur 
Lozenge Co. y. National Candy Co., 36 
F.Supp. 730. 

Plaintiff's trade-mark “Pay Roll” ap- 
plied to rolls of candy wafers simulat- 
ing coins wrapped in transparent glas- 
Sine or cellulose labels with coins sim- 
ulated thereon is infringed by defend- 
ant’s use of the words “Cash Roll’ ap- 
plied to similar candy rolls similarly 
wrapped in labels having simulated 
coins thereon resembling those on 
plaintiff's labels, and the use of de- 
fendant’s package amounts to unfair 
competition.—Pecheur lLozenge: Co. y. 
National Candy Co., 36 F.Supp. 730. 

D.C.N.Y. The incorporation of the 
North American Thread Company in 
the same business as the American 
Thread Company was an act of ‘“un- 
fair competition” with the American 
Thread Company.—American Thread 
Co. v. North American Thread Co., 33 
F.Supp. 616. 

D.C.N.Y. A trade-mark consisting of 
a round red seal containing a five- 
pointed star, outlined first in red and 
then in white, with two concentric cir- 
cles of white outside the star and 
touching the tip thereof, and with a 
red circle outside the white circles as 
a part of the background color of the 
seal, was infringed by use of a trade- 
mark, applied to a similar product, 
consisting of two seals containing a 
rough outline of the map of North 
America bounded by a red circle in 
which the words “North American 
Thread Company” in ink were printed, 
and with three concentric red circles 
separated by white, on the outside of 
the words.—American Thread Co. vy. 
ie American Thread Co., 33 F.Supp, 


er defendan 
on cylindrical con for 


er for tab 
- infringed plaintiffs registered tr: 


mark for a Red Cross label on a simi- 
lar container, and whether defendant — 
was engaged in “unfair competition’, 
was not whether there were minor 
differences in the labels, but whether 
an ordinarily prudent purchaser with- 
out the two containers before him for 
comparison would by reason of their 
great similarity as a whole be deceived 
and would accept defendant’s contain- 
er believing it to be that of plaintiff. 
—International Salt Co. vy. Levine, 35 
F.Supp. 402. 

Use by defendant on its cylindrical 
eontainer for table salt of a Red Crown 
label containing a cross simulating 
plaintiff’s registered trade-mark for a 
Red Cross label on a similar container 
constitutes “unfair competition’, where 
arrangement of type, selection of 
colors, and markings, copying those 
of, plaintiff’s container and not neces- 
sarily required, would, taken togeth- 
er, deceive the ordinarily prudent pur- 
chaser into believing that in purchas- 
ing defendant’s Red Crown container 

he was purchasing plaintiff’s Red Cross 

container.—International Salt Co. v. 

Levine, 35 F.Supp. 402. 

D.C.N.Y. The corporate owner of 
trade-mark ‘Frigidaire’, applied to 
electric refrigerators and air condi- 
tioners containing electric fans, and 
such owner’s subsidiary sales corpora- 
tion, were entitled to injunction re- 
straining, as “unfair competition’, 
third corporation’s sale of electric fans 
under the term ‘Frigid Air Circula- 
tors”, and any other use of the words 
“frigid” and ‘air’ in any such rela- 
tion as to approximate plaintiff's trade- 
mark, but were not entitled to injunc- | 
tion restraining use of the word “frig- 

-id’’ alone.—General Motors Corporation 

v. Circulators & Devices Mfg. Corpora- 
tion, 38 F.Supp. 459 ; 

D.C.Pa. Defendant’s arrangement of 
names of baseball players with their 
assigned numbers in a list on a score 
ecard to constitute a lineup was not 
“anfair competition” with plaintiffs, 
where it was not shown that defend- 
ant obtained any information regard- 
ing lineup except that known general- 
ly by the public.—Penn Sportservice v. 
Goldstein, 35 F.Supp. 706. 


D.C.Pa. Plaintiff corporation selling 
whiskeys under the name ‘Dougher- 
ty’s” held entitled to enjoin defendant 
from using such name and from using 
his surname “Dougherty” other than 
with the words “bottled for’’ or simi- 
lar words, and the name “Edwin L.” 
prefixed thereto in such a way that 
his name does not dominate the label 
on defendant’s whiskey.—J. A. Dough- 
ph as Sons v. Dougherty, 36 F.Supp. 


D.C.Pa. An individual, having regis- 
tered in state of his residence a whisky 
label, was entitled to injunction re- 
straining company from simulating 
general design of individual’s label; 
however, in view of infringing charac: 
ter of individual’s use of name ‘Dough: 
erty’s’, which was possessive form ol! 
individual’s surname, on his label, in- 
dividual would not be awarded dam- 
ages for company’s simulation of indi- 
vidual’s label in sale of 140 cases of 
blended whisky.—J. A. Dougherty’s 
Sons v. Dougherty, 38 F.Supp. 661, 
amending opinion 36 F.Supp. 149. 

D.C.Wis. Where trade-marks were 
established in the trade after many 
years of effort, late comer in guch 
field was under special duty to avoid 
confusion.—Weiner v. National Tinsel 
Mfg. Co., 35 F.Supp. 771. 

Cal. To entitle a party to injunctive 
relief against the deceptive and inju- 
rious use of its trade-name which has 
allegedly acquired a secondary mean- 
ing, it is not necessary that the parties 
be in competitive businesses or that 
the injury has already occurred, but 
it is sufficient if the names, although 
not identical, are sufficiently similar 
to cause confusion and injury.—Acad- 
emy of Motion Picture Arts and Sci- 
ences v. Benson, 104 P.2d 650. 


m 
mstances, 


i 
ich would 


104 P.2d 650. 

Cal.App. An action to enjoin use by 
one corporation or partnership of name 
of another corporation or partnership 
is ordinarily based on theory of in- 
vasion of an exclusive trade-mark or 
upon common-law doctrine of unfair 
competition—Alhambra Transfer & 
Storage Co. v. Muse, 106 P.2d 63. 

Under statute declaring that one who 
conducts particular business cannot ex- 
clusively appropriate any designation 
or part of a designation which relates 
only to the name or description of the 
business or the place where the busi- 
ness is carried on, the name “Alhambra 
Transfer & Storage Company” related 
to description of business and place 
where business was carried on, and 
could not be subject of exclusive trade- 
mark. Civ.Code, § 991.—Alhambra 
ges & Storage Co, v. Muse, 106 P. 


App.D.C. Even if plaintiff’s title of 
magazine “AVIATION” had acquired a 
secondary meaning for plaintiff, defend- 
ant publishing magazine under name 
“American Aviation” did not engage in 
“unfair competition’’ where the type 
display of defendant’s title was not 
imitative of plaintiff's; defendant used 
a hue for color background that con- 
trasted with letters of title as plaintiff 
did, but such contrast was necessary; 
defendant used sub-title ‘The Inde- 
pendent Voice of American Aeronau- 
tics”, plaintiff using sub-title “the Old- 
est American Aeronautical Magazine’; 


- defendant used a winged design, as did 


plaintiff but designs could casually be 
seen to be distinct, and plaintiff had 
not used his regularly; the two publi- 
cations were not similar in cover de- 
sign, format, general appearance or 
content and defendant published fair 
comments upon suit filed by plaintiff. 
—MecGraw-Hill Pub. Co. v. American 
Aviation Associates, 117 F.2d 293. 

Mich. Where large rectangular label 
applied to pint bottle of beverage pro- 
duced by trade-mark and copyright 
owner bore the words, ‘“‘Sweet Sixteen”’, 
with flavor of contents printed in the 
center, and the words “16 Ounces of 
Sparkling Goodness’? printed in the 
form of a circle, the use by alleged in- 
fringer on a pint bottle, of a circular 
label which bore the words “Globe” 
at the top and in the middle the figure 
“16” in large numerals followed by the 
letters ‘oz’ in smaller type, did not 
constitute unfair competition.—Carbon- 
ated Beverages v. Wisko, 297 N.W. 79. 
297 Mich. 80. 


N.Y.Sup.: An injunction restraining 
defendant from using a word as part 
of its corporate name must rest upon 
finding that corporate name, which de- 
fendant has adopted with sanction of 
state, is so similar to name under 
which plaintiff conducts its business 
that public may be confused and that 
some persons may do business with 
defendant in belief that they are deal- 
ing with plaintiff—Yonkers Sav. Bank 
v. Yonkers Savings & Loan Ass’n, 22 
N.Y.S.2d 368, 174 Misc. 973. 

The “Yonkers Savings Bank” was 
not entitled to injunction restraining 
“Yonkers Savings and Loan Associa- 
tion” from doing business under such 
name, where use of association’s name 
was not calculated to cause persons 
of ordinary intelligence and experience 
to believe that association was a part 
of or otherwise connected with bank, 
and no unfair competition was shown. 
—Yonkers Sav. Bank v. Yonkers Sav- 


ings & Loan Ass’n, 22 N.Y.S.2d 368, 


174 Mise. 973. aes 
That savings and loan associations 
and savings banks in many communi- 
ties in state have similar names was 
not decisive of question whether “Yon- 
kers Savings Bank” was entitled to in- 
junction restraining “Yonkers Savings 


lion scroll which was identical with 
that used in plaintiff’s registered trade- 
mark, was guilty of ‘unfair competi- 
tion’”.—Dorothy Gray Salons v. Lander 
Co., 22 N.Y.S.2d 704, 

N.Y.Sup. Where director of corpora- 
tion engaged in manufacturing dentures 
resigned and engaged in a competing 
business set up by his wife simulating 
corporation’s products by using jars of 
the same size and labels of the same 
color and arrangement and also using 
names by which corporation’s product 
was known, director and his wife were 
guilty of acts of “unfair competition’’, 
and corporation wag entitled to have 
them enjoined from using in any form 
the names ‘‘oralite”’ or “oral-dent’’ and 
from soliciting corporation’s list of cus- 
tomers as ox time when director aban- 
doned his employment or from disclos- 
ing or transferring list to anyone.— 
Natur-Lyk Qral Products v. Rosenblum, 
25. N.Y.S.2d 61. 

N.Y.Sup. When one party has pro- 
duced something having elements of 
originality, possessing utility, and 
made attractive to the eye, and has 
given it a distinctive name and made 
it well-known to consuming public by 
extensive advertising and display in 
stores, courts of equity will not permit 
another by simulation, however adroit- 
ly made, to supplant original product 
by substitution of another in competi- 
tion.—Oneida, Limited, v. National Sil- 
ver Co, 25 N/Y.S.2d 271. 

In actions for unfair competition, 
courts will inquire beyond adroitness 
used in simulation and disregard minor 
differences, since test of ‘offensive sim- 
ulation” is in general resemblance, not 
incidental differentiation,—Oneida, Lim- 
ited, v. National Silver Co., 25 N.Y.S. 
2d 271. 

“Unfair competition” is a species of 
fraud, where fraudulent intent is a 
necessary ingredient, and test is wheth- 
er simulation or other acts result in 
deception, or likelihood thereof, prac- 
ticed on inexperienced public, the casual 
or ordinary purchaser of goods, or of 
confusion in public mind concerning 
source of competing product and es- 
sence of unfair competition is found 
where simulated article is ‘‘palmed off” 
or “passed off’? as goods of another 
with intent to deceive—Oneida, Limit- 
$04 vy. National Silver Co., 25 N.Y.S.2d 

In unfair competition cases, the fact 
that dealers who have become familiar 
with both articles can readily distin- 
guish the difference is immaterial.— 
Oneida, Limited, vy. National Silver Co., 
25 IN. XeSe2d 271. 

N.Y.Sup. Plaintiff could have no 
monopoly of packaging girdles in re- 
eeptacles of tubular form capped_ by 
removable colored tops, nor. eould it 
have exclusive right to invite attention 
to its girdles by the use of female 
figure, anterior or posterior aspect, 
clad in a girdle, but it was entitled to 
restrain defendants from displaying 
their girdles on a stand or otherwise 
in a manner making it diffieult to dif- 
ferentiate one from the other.—Inter- 
national Latex Corporation y. Schein- 
berg, 25 N.Y.S.2d 878. 

Okl. In order to enjoin use of trade- 
name there must be such a similarity 
to one formerly used that the ordinary 
buyer exercising ordinary intelligence 
and observation in business matters 
will certainly or probably be deceived, 
and mere possibility of deception and 
confusion is not sufficient.—Stillwater 
Milling Co. v. Eddie, 108 P.2d 126. 

Okl. Where manufacturer of poul- 
try and dairy feeds which was located 
in city wherein the Oklahoma Agricul- 
tural and Mechanical College was lo- 
cated, marketed its products in bags 


of orange and 


a pen 


* z 

i met 

| black, which 
ge colors, and on wh 
ted registered trade-mark ‘A 
in a circle, and manufacture 

competitor sold allegedly  infe 
roducts under trade-name  ‘‘Hcco” — 
rand, which made use of a formula. 
made known by the college, compe 
tor’s use on its containers of pri 
words “A & M Formula” in circle 
ing orange and black lettering a 
background did not constitute 
competition” in view of lack o 
larity between the containers us 
the manufacturer and containers 
by the competitor.—Stillwater Milli 
Co, v. Eddie, 108 P.2d 126. - 
§ 115 ee 
D.C.Mich. Defendant was not gui 
of “unfair competition” in usi 
words ‘wounded minnow” for — 
baits where evidence showed that t 
words have been commonly used Db: 
many fish bait manufacturers for many 
years and in fishing literature gen 
ly, and that defendant never used 
words beyond a preliminary an 
ment of a fish bait which 
actually manufactured, since — 
words are merely descriptive — 
action of the baits and in absen 
a secondary meaning are not cap: 
of exclusive appropriation by an o 
—James Heddon’s Song _y. Millsit 
Steel & Wire Works, 35 F.Supp. 
D.C.Pa. The right to use a name 
cause of its generic signification doe: 
not imply a right to use it to destro; 
good will belonging to another.— 
Dougherty’s Sons vy. Dougherty, 
Supp. 149. 2 


ut 
the hazard resulting from the righ 
others to use their names reaso: 
in their business.—J. 


ness.—J. .  Dougherty’s Sons 
Dougherty, 36 F.Supp. 149, 
In cases concerned with a pe 
use of his own surname the power of 
the court is properly directed towa 
the correcting of an abuse of the 
to use a personal name rather a 
the denial of that right.—J. A. Dough 
oe Sons v. Dougherty, 36 upp, 


Though bad faith may be necess 
to warrant an absolute restraint — 
erson from using his own name 
usiness, good faith cannot lice 
complete freedom of usage, where the 
name has acquired a secondary mean ashes 
ing as identifying the products of an 
other.—J. Dougherty’s Sons vy. 


Dougherty, 36 F.Supp. 149. is 
N.Y.Sup. It is not essential to prov 
actual confusion, deception, or bad 


faith as a basis for injunctive reli 
to prevent the use of a name whi 
is likely to lead to confusion, but the 
likelihood of deception is enough— 
Hemingway v. Film Alliance of U,. 
21 N.Y.S.2d 827, 174 Mise. 725. 
N.¥.Sup. Generally, a person may 
freely use his name for any lawful 
purpose regardless of others who may 
bave the same name.—Julius Restaurant 
¥, bombard 22 N.Y.S.2d 16, 174 Mise. _ 


N.Y.Sup. A person cannot, in exer-— 
cise of right to use his own name, ~ 
sbnulate or imitate merchandise, prod- 
ucts, cartons, containers, packages or | 
trade-marks or names under which the 
same are held out and sold to the 
public by another so as to deceive the 
public—Smith Victory Corporation v. 
Smith, 22 N.Y.S.2d 159, affirmed 22 N. 
Y.S.2d 164, 259 App.Div. 1070. 

A person hag an absolute right to 
use his own name honestly in his own 
business, even though by so doing he 
may incidentally interfere with one 
having the same name.-—Smith Victory 
Corporation v. Smith, 22 N.Y.S.2d 159, 
affirmed 22 N.Y.S.2d 164, 259 App.Div. 
1070. 

N.Y.Sup. One who claimed to be a 
prince could not, under the section of 


x 
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the Penal Law dealing with the use of 
name or address with intent to deceive, 
restrain alleged commoners having the 
same name as petitioner’s name from 
using the title “Prince’’ or ‘Princess” 
on ground that defendants’ marital 
troubles had caused petitioner embar- 
rassment in his social standing and 
professional career as a skeet and clay 
target shooter, from which he derived 
his livelihood, where defendants had 
never been engaged in nor identified 
__ with skeet shooting, and had never 
held themselves out as being in com- 
mercial competition with the petitioner, 
. ‘and where it nowhere appeared that 
the title ‘Prince’ or “Princess” had 
been used with intent to deceive or _de- 
fraud. Penal Law, § 964.—In re Pig- 
natelli, 22 N.Y.S.2d 348, 175 Misc. 139. 
he section of the Penal Law dealing 
with the use of names or addresses 
- with intent to deceive was intended to 
protect the public from commercial 
frauds and unfair trade practices, and 
was never designed to prevent embar- 
- rassments or annoyances that might 
"result by the use of other persons of 
- names to which they were normally en- 
titled. Penal Law, § 964.—In re Pigna- 
telli, 22 N.Y.S.2d 348, 175 Misc. 139. 
Or. Generally, a person has no such 
exclusive right to the use of his own 
name as to prevent the assumption of 
its use by another, but when one’s own 
_ ‘hame is used _in such a way as to 
Weg amount to unfair competition, his name 
is said to be his own property.—Hinish 
v. Meier & Frank oe 113 P.2d 438. 
‘ 1 


sy 
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D.C.Pa. Where plaintiff’s predeces- 
sor, a corporation, was dissolved and 
plaintiff adopted the name used by 
corporation in conducting restaurant 
_ business, plaintiff's action to enjoin 
defendant from using same name in 
connection with defendant’s restaurant 
could not be defeated on ground that 
plaintiff did not have a right to use 
name, since dissolution of corporation 
freed the name for appropriation by 
another business, the name being cor- 
- poration’s property only as an “ap- 
- purtenance” to its business.—Stork 
Restaurant vy. Marcus, 36 F.Supp. 90. 
_  D.C.Pa. Defendant, though using his 
own surname in the sale of whiskey, 
held not entitled to deprive plaintiff of 
~~ any good will enjoyed under the name 
- “Tyougherty’s’” as designating plain- 
tiff’'s whiskeys, as against the conten- 
tion that plaintiff, a corporation or- 
ganized in 1925, could claim no rela- 
__. tion to earlier firms or to an individual 
under whom the name originally ac- 
mt  Rechae significance.—J. A. Dougherty’s 
- . Sons v. Dougherty, 36 F.Supp. 149. 
_~+Cail.App. The use of an_ identical 
name will not be enjoined where there 
is no competition in business between 
the parties—Alhambra Transfer & 
Storage Co. v. Muse, 106 P.2d 63. 
A corporation engaged in real estate 

_ business could not enjoin a copartner- 
ship engaged in transfer and storage 
business from using an analogous name 
upon common-law doctrine of unfair 
competition.—Alhambra Transfer & 
Storage Co. v. Muse, 106 P.2d 63. 
N.Y.Sup. A person has the right to 
use his own family name in the cor- 
porate business in which he is engag- 
ed.—Smith Victory Corporation  v. 
Smith, 22 N.Y.S.2d 159, affirmed 22 N. 
Y.S.2d 164, 259 App.Diy. 1070. 
N.Y.Sup. Deception of the trade is 
not ground for the granting of an in- 
junction to restrain those engaged in a 
similar business from using a similar 
name.—Rainbow Shops v. Rainbow 
Specialty Shops, 22 N.Y.S.2d 358. 
! Company selling ladies’ apparel and 
specialties under certain trade-name 
eould not enjoin another company in a 
different territory from selling similar 
merchandise under a similar name, 
where there was no showing of unfair 
competition nor that public was being 
misled or deceived, nor showing of 
financial harm, present or prospective, 
if nor any fraud or deceit, and defendant 
company had placed statement on its 
} entrance door that it was not connect- 
‘s ed with the plaintiff company,—Rain- 
¢ bow Shops. v. Rainbow Specialty 
j Shops, 22 N.Y.S.2d 358. 
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N.Y.Sup. Where well-known dress 
designer named “Ginette Jaccard” filed 
certificate to do business under as- 
sumed name of “Ginette deParis’, and 
thereafter engaged in business under 
such name, and such designer caused 
a corporation to be formed known as 
“Ginette deParis, Incorporated’, and 


granted to it sole and exclusive right 


to use assumed name, there was 00 
showing of “unfair competition” in 
use of such name by another corpora- 
tion in connection with sale of pat- 
terns of dress designed by such de- 
signer.—Jaggard v. R. H. Macy & Co., 
26 N.Y.S.2d 829, 176_Mise. 88. __ 

Or. In suits to enjoin-use of similar 
business names, it is the public which 
is protected through medium of afford- 
ing protection to a business which has 
won the public confidence so that an- 
other business which has recently en- 
tered the field will not deceive the 
trade into a belief that it is the busi- 
ness unit to which the public has be- 
come accustomed.—Truck Insurance 
Exchange v. Truck Insurance Exchange 
of 649 South Olive Street, Los Angeles, 
Cal., 107, P.2d.511. 

Plaintiff corporation, a truck insur- 
ance exchange, was not entitled to en- 
join. reciprocal insurance association 
which was organized in California 
from use of name “Truck Insurance 
Exchange” in state, even if assumed 
that plaintiff corporation conducted an 
insurance agency, where such type of 
business and one in which reciprocal 
insurance association was engaged 
were so different that possibility of the 
public being misled was remote. Code 
Supp.1935, §§ 46-1316 to 46-1332.— 
Truck Insurance Hxchange v. Truck 
Insurance Exchange of 649 South Olive 
Sed Los Angeles, Cal., 107 P.2d 


§ 128 

Mass. Whether a book or play is 
copyrighted or not, neither the author 
nor the proprietor has any property 
right in the title entitling him to the 
exclusive use of it, since a ‘‘title’ is 
a term of descrivtion which serves to 
identify the work and any other per- 
son can with impunity adopt it and 
apply it to any other book or to any 
trade commodity, provided he does not 
use it as a false token to induce the 
public to believe that the thing to 
which it is applied is the identical 
thing which it originally designated.— 
Ott v. Keith Massachusetts Corporation, 
34 N.H.2d 683, 309 Mass. 185. 


Where the uncopyrighted play 
“That's right, you’re wrong” had been 
witnessed by only a small part of the 
American public performed two decades 
ago and by 1939 the play had long 
been buried in oblivion and the name 
called up no memory of the plaintiff 
or his play but was meaningless to 
the public except as a band leader had 
given it a new meaning, and more than 
$200,000 had been expended upon a 
moving picture featuring the band 
leader, author of play who knew of 
title of movie when it was being filmed 
and made no objection was not enti- 
tled to injunctive relief or damages re- 
sulting from use of title ‘“‘That’s right, 
you’re wrong,” which was selected in 
ignorance of plaintiff’s play.—Ott v. 
Keith Massachusetts Corporation, 34 
N.H.2d 683, 309 Mass. 185. 
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C.C.A.2. Soliciting the purchase of 
goods by advertisement is “method of 
competition” within JFederal Trade 
Commission Act prohibiting unfair 
methods of competition in commerce. 
Federal Trade Commission Act of 1914, 
§) (55 ellon US. CA. 45.—Gimbel Bros. 
Pysenere Trade Commission, 116 F.2d 


An advertisement soliciting purchase 
of goods is “unfair method of competi- 
tion’? within Federal Trade Commission 
Act prohibiting unfair methods of com- 
petition in commerce, where advertise- 
ment contains false representations. 
Federal Trade Commission Act of 1914, 
§ 5, 15 U.S.C.A. § 45.—Gimbel Bros. v, 
PeOceet Trade Commission, 116 F.2d 

The purpose of Federal Trade Com- 


UNFAIR 


actua 


mission _ prohibiting ; thods 
of competition in commerce is protec- 
tion of public and not punishment of 
wrongdoer. Federal Trade Commission 
Ach of 1914. '§ ib, elope Dus CLAS Gia4 oe 
Gimbel Bros. v. Federal Trade Commis- 
sion, 116 F.2d 578. — e +3 
A retail department store’s advertise- a 
ment which was published twice on dif- hs 
ferent dates, and which solicited numer- 
ous readers to make individual pur- 
chases of small portions of more than . 
7,000 yards of goods which were mix- 
tures of wool and other materials and 
were incorrectly described in advertise- 
ment as ‘‘woolens”’, was not a single 
instance of unintentional misrepresenta- 
tion, and hence advertisement was ‘‘un- 
fair method of competition,” within 
Federal Trade Commission Act, not- 
withstanding that store may not have , ~ 
known that goods were composed only 
partly of wool. Federal Trade Commis- 
sion Act of 1914, § 5, 15 er, 45. 
—Gimbel Bros. v. Federal Trade Com- 
mission, 116 F.2d 578. 
Cal. The provision of the Business 
and Professions Code prohibiting the 
making use of any advertising state- 
ments of a character tending to deceive 
or mislead the public does not prohibit 
only statements which are untrue. St. 
1937, p. 1249, § 1680(11).—Webster y. 
Board of Dental Examiners of Califor- 
nia, 110 P.2d 992, prior opinion 103 
P.2d 442. 
Legislation 


intended to reach the 


evils of deceptive advertising should 


not interpreted to require proof of 
reliance on a false statement 
knowingly made as in a common-law 
action in deceit.—Webster v. Board of 
Dental Examiners of California, 110 P. 


2d 992, prior opinion 103 P.2d 442. 
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€.C.A.1. Where corporation acting as 
agent for its stockholders, who were 
members of an association of bakers, 
engaged in extensive (transactions in- 
volving the purchase of merchandise 
for its stockholders, and collected com- 
missions or brokerage fees from sellers 
of the merchandise, which were ftrans- 
mitted from other states to the cor- 
poration and then transmitted to the 
stockholders, though for the most part 
in a form other than cash, there was 
a violation of the statute prohibiting 
the payment or acceptance of commis- 
sion, brokerage, or other compensation, 
except for services rendered. Clayton 
Act § 2(c), as amended by Robinson- 
Patman Price Discrimination Act § 1, 
15 U.S.C.A. § 13(c).—Quality Bakers 
of America vy. Federal Trade Commis- 
sion, 114 F.2d 393, 

The statute prohibiting the payment 
or acceptance of commission, broker- 
age, or other compensation, except for 
services rendered, was framed to pro- 
hibit the payment of brokerage in any 
guise by one party to the other, or 
the other’s agent, at the same time ex- 
pressly recognizing and saving the 
right of either party to pay his own 
agent for services rendered in connec- 
tion with the sale or purchase. Clay- 
ton Act § 2(c), as amended by Robin- 
son-Patman Price Discrimination Act § 
1, 15 U.S.C.A. § 13(c).—Quality Bakers 
of America v. Federal Trade Commis- 
sion, 114 F.2d 393. 


Even if corporation, which was agent 
for its stockholders who were members 
of an association of bakers, in exten- 
sive purchases of merchandise, also 
rendered services to sellers under 
agreement to do so, the corporation 
could not under the statute prohibiting 
the payment or acceptance of commis- 
sion, brokerage, or other compensa- 
tion, except for services renderéd, law- 
fully collect brokerage fees from the 
sellers, since the corporation was act- 
ing as agent for the purchasers. Clay- 
ton Act § 2(c), as amended by Rob- 
inson-Patman Price Discrimination Act 
§ 1, 15 U.S.C.A. § 13(c).—Quality Bak- . 
ers of America v. Federal Trade Com- 
mission, 114 F.2d 393. 

Where corporation acting as agent 
for its stockholders, who were mem- 
bers of an association of bakers, en- 
gaged in extensive transactions in- 
volving purehase of merchandise for 
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mitted m_ other states to the cor- 
poration and then transmitted to the 
stockholders, though for the most part 
in a form other than cash, the parties 
were engaged in “interstate commerce’ 
so as to render applicable the statute 
prohibiting the payment or acceptance 
of commission, brokerage, or other 
compensation, except for services ren- 
dered, by a person engaged in ‘“‘inter- 
state commerce,’”’ Clayton Act § 2(c), 
as amended by Robinson-Patman Price 
Discrimination Act § 1, 15 U.S.C.A. § 
13(c).—Quality Bakers of America v. 
pederal Trade Commission, 114 F.2d 
3 ; 


Where corporation acting as agent 
for its stockholders, who were members 
of an association of bakers, engaged 
in extensive transactions involving the 
purchase of merchandise for its stock- 
holders, and collected commissions or 

brokerage fees from sellers of the mer- 
chandise, which were transmitted from 

other states to the corporation and 
then transmitted to the stockholders, 
though in a form other than cash for 
the most part, association of bakers, 
though it did not itself engage in 
commerce, was an “instrumentality in 
the current of commerce” so as to be 
subject to the statute prohibiting the 
payment or acceptance of commission, 
brokerage, or other compensation, ex- 
cept for services rendered. Clayton 

Act § 2(c), as amended by Robinson- 

Patman Price Discrimination Act § 1, 

15 U.S.C.A. § 13(c).—Quality Bakers of 

America v, Federal Trade Commission, 

114 F.2d 393. 

The statute providing that nothing 
in the act dealing with commerce and 
trade shall prevent a co-operative as- 
sociation from returning to its mem- 
bers, producers, or consumers the whole 
or any part of the net earnings or sur- 
plus resulting from its trading opera- 
tions, in proportion to their purchases 
or sales from, to, or through the as- 
sociation, does not authorize coopera- 
tive associations to engage in practices 
forbidden by the statute prohibiting 
the payment or acceptance of commis- 

' sion, brokerage, or other compensation 
except for services rendered. Clayton 

Act § 2(c), as amended by Robinson- 

Patman Price Discrimination Act § 1, 

15 U.S.C.A. § 13(c); Robinson-Patman 

Price Discrimination Act § 4, 15 U.S. 
C.A. § 13b.—Quality Bakers of Amer- 

ica vy. Federal Trade Commission, 114 

B.2d 393: 

The statute prohibiting the payment 
or acceptance of commission, broker- 
age, or other compensation except for 
services rendered, is constitutional. 
Clayton Act § 2(c), as amended by 
Robinson-Patman Price Discrimination 
Act § 1, 15 U.S.C.A. § 13(c).—Quality 
Bakers of America v. Federal Trade 
Commission, 114 F.2d 393. 

C.C.A.2. Though it would be lawful 
for dressmakers’ guild to refuse to 
deal with a retailer who knowingly 
bought dresses from one who copied 
the guild’s “unpublished” designs 
without consent, however the copier 
gained access to them, that excuse 
would not extend to a boycott of re- 
tailers who bought dresses. copied 
from “published” designs of the guild. 
Federal Trade Commission Act § 5, 15 
U.S.c.A. § 45.—Fashion Originators 
Guild of America v. Federal Trade 
Commission, 114 F.2d 80. 

C.C.A.3. Where seller of radios in 
interstate commerce took an extensive- 
ly advertised name used by others and 
placed it upon seller’s receiving sets, 
and name was selected because of con- 
templated advantage to seller by les- 
seping or injuring business of present 
or potential rivals, the Federal Trade 
Commission, provided there was a spe- 
cific and substantial public interest, 
could protect competitors against such 
methods of seller, or consumers against 
such practices. Federal Trade Com- 
mission Act § 5, 15 U.S.C.A. § 45 as 
amended.—Pep Boys—Manny, Moe & 
Jack, Inc., v. Federal Trade Commis- 
sion, 122 F.2d 158. , 

In determining whether seller of ra- 


OS u 
name “Remington” was guilty 


| from | 
e, which were trans- fair methods of competition and unfair 


erce 


or deceptive practices in commerce in 


violation of Federal Trade Commission 
Act, the test was whether natural and 


ington” made the average purchaser, 
unwittingly, under ordinary conditions, 
purchase that which he did not intend 
to buy, and a deliberate effort to de- 
ceive was not necessary nor was the 
commission bound to find actual de- 
ception or that any competitor of seller 
had been damaged, but commission was 
bound to find a specific and substan- 
tial public interest involved. Federal 
Trade Commission Act § 5, 15 U.S.C.A. 
§ 45 as amended.—Pep Boys—Manny, 


Moe & Jack, Inc., v. Federal Trade 
Commission, 122 F.2d 158. 
C.C.A.9. Price fixing, fixing of 


quotas, boycotts, and other acts the 
doing of which lumbermen’s organiza- 
tions were ordered to cease and desist, 
constituted “unfair competition” within 
meaning of Federal Trade Commission 
Act authorizing commission to issue 
cease and desist order, Federal Trade 
Commission Act § 5, 15 U.S.C.A. § 45.— 
California Lumbermen’s Council v. Fed- 
eral Trade Commission, 115 F.2d 178. 

The publishing by lumbermen’s or- 
ganizations of lists of members, so as 
to thereby indicate that business could 
be done with such members or that 
other persons should not be dealt with, 
constituted “unfair competition’ which 
eould be prohibited by Federal Trade 
Commission by cease and desist order. 
Federal Trade Commission Act § 5, 15 
U.S.C.A. § 45.—California Lumbermen’s 
Council v. Federal Trade Commission, 
116 F.2d 178. 


C.C.A.N.J. In action under New Jer- 
sey Fair Trade Act by distributor of 
cosmetics to enjoin retailer from selling 
distributor’s products at less than stip- 
ulated prices, where parties stipulated 
that merchandise involved had _ been 
purchased prior to date distributor en- 
tered into its price-fixing contract, ac- 
tion of court in enjoining retailer from 
selling merchandise purchased after 
such date was erroneous. N.J.S.A. 56: 
4-5.—Charmley Drug Shop v. Guerlain, 
Inec., 113 F.2d 247, reversing Guerlain, 
Ine., v. Charmley Drug Shop, 31 F. 
Supp. 410. 


The New Jersey Fair Trade Act does 
not apply to merchandise acquired be- 
fore receipt of notice that price-fixing 
contract has been made under the act. 
N.J.S.A. 56:4-5.—Charmley Drug Shop 
yv. Guerlain, Inc., 113 F.2d 247, revers- 
ing Guerlain, Inc., y. Charmley Drug 
Shop, 31 F.Supp. 410. 

D.C.La. Retailers’ agreements with 
manufacturer not to resell below cur- 
rent retail minimum price list were 
not within fair trade statute author- 
izing contracts prohibiting resale ex- 
cept at price “stipulated by the ven- 
dor’, and hence were illegal under 
anti-monopoly statutes and did not 
warrant injunction against retailer not 
a party to such contracts from selling 
at less than minimum prices. Act No. 
86 of 1890, § 1; Act No. 90 of La. of 
1392 “Act iNo. 1lof Lal ‘of 1915, Ex: 
Sesses Act No. 13) P/of tas of 91936); 
Const.La.1921, art. 19, § 14.—Mennen 
Co. v. Krauss Co., 37 E.Supp. 161. 

The Fair Trade Act is in derogation 
of common right and must be strictly 
construed, and cannot be extended by 
implication so as to include contracts 
not coming within its terms. Act No. 
13 of La. of 1936.—Mennen Co. v. 
Krauss Co., 37 F.Supp. 161. 


The statute authorizing contracts 
prohibiting resale of commodity by 
buyer except at price ‘‘stipulated by 
the vendor” does not permit fixing of 
variety of prices or minimum price for 
any given commodity, since “minimum” 
means of the smallest possible amount 
or degree; least; smallest; whereas 
“stipulate” means to arrange or settle 
definitely, or by special mention and 
agreement, or aS a special condition. 
Act No. 13 of La. of 1936—Mennen 
Go. v.. Krauss Co., 37 F.Supp. 161. 

D.C.Mass. Act of retailer in know- 
ingly and wilfully offering for sale 


robable result of seller’s use of “Rem- 


der the | 
of un- 


Se ene 
Electric 


Co. vy. EMF 
Supply Co., 36 F.Supp. 111. Her) 

D.C.Mich. Sales of proprietary rem- 
edies by retailers at minimum prices — 
established by manufacturer, without 
adding Michigan sales tax to the mini- — 
mum prices, did not violate the Michi- 
gan Fair Trade Act, which did not 
expressly require addition of the tax 
to. the established minimum retail 
prices. Pub.Acts Mich.1933, No. 167; 
Pub.Acts Mich.1937, No. 50.—Miles Lab- 
oratories v. Simon, 33 F.Supp. 962. 5.3 

D.C.Mo. Defendant would have n f 
right to acquire used, discarded, and _ 
abandoned spark plugs and repair «— 
them so as to give them another period 
of useful life if in doing so the public 
was deceived and the repaired spark 
plugs were palmed off on it either as oh 
the original or of the same qualities 
as the original patented spark plugs 
as manufactured by plaintiff—Cham- 
pion Spark Plug Co. v. Reich, 34 F. 
Supp. 414 é oe ;; 

Alleged misrepresentations by de- — 
fendant’s salesmen concerning quality | 
and construction of repaired spark — 
plugs could not be relied on in support 
of action to enjoin alleged unfair com- 
petition and infringement of trade- | 
marks where it did not appear that 
by such misrepresentations defendant 
was deceiving the public coneerning 
whether spark plugs in question were hig 
the products. of plaintiff—Champion ~ 
ppaue Plug Co. vy. Reich, 34 W.SUDpy % 
D.C.N.Y. A right existed at common 
law, and was preserved under statute, 
to enjoin a person from wrongfully as- _ 
serting title to a word which was pub- | 
lic property, and from interfering Withee 
the business and rights of others, and 
threatening customers in bad faith 
with infringement suits, would sustain 
granting of injunction. Trade-Mark ae 
Act: of 1905; § 23, 15) U:S, GsAcNS apse 
15 U.S.C.A. § 126.—Thierfeld vy. 


qe 


Post- 


man’s Fifth Avenue Corporation, 37 
F.Supp. 958. » ee ee 
D.C.Pa. Where, without consent of 


trade-mark owner, small bottles of per- | 
fumery on display cards were sold, 
with both cards and labels featuring 
owner’s name and trade-mark, the use 
of the advertising and labels was 
fraudulent, notwithstanding that it ap- i 
peared on cards and labels that the — 
products were only blended with own- 
er’s product.—Coty, Inc, v. Willing- 
myre, 35 F.Supp. 346. / 

Where a product is sold which con- 
tains a small quantity of competing 
manufacturer’s product that in no way ~ 
resembles the original the name of the 
original manufacturer, may not be fea- 
tured in advertising, even though the © 
ete is only blended with the orig- 
nal.—Coty, Ine, v. Willingmyre, 35 
F.Supp. 346. a yt 

D.C.Tenn. The mere exercise of a 
legal right given to owners of a patent — 
by statute to bring action to enforce | 
his rights thereunder would not con-  — 
stitute “unfair competition”, in absence 
of showing that there was any lack of 
good faith or probable cause on part of 
owners in institution of action, or that 
there were any acts of intimidation of — 
customers or prospective customers on 
part of owners.—Lambert v. Dempster 
Bros., 34 F.Supp. 610. 


Ariz. Price control, like any other 
form of regulation, is unconstitutional 
only if arbitrary, discriminatory, or 
demonstrably irrelevant to the policy 
the legislature is free to adopt, and 
hence an unnecessary and unwarranted 
interference with individual liberty.— 
State v. Walgreen Drug Co., 113 P.2d 
650. 

The general economic policy and pur- 
pose of Unfair Sales Act, as set forth 
in provision declaring that practice of 
selling merchandise at less than cost to 


iy 5 
 -§ 186 
attract patronage is an unfair method 
z of competition which should be elimin- 
ated, is within power of legislature to 
adopt, and any legislation falling with- 
in such policy and purpose is not sub- 
ject to review by the courts unless it is 
arbitrary, discriminatory, or demon- 
- strably irrelevant to the policy the leg- 
islature is free to adopt. Laws 1939, 
c. 39 § 7.—State v. Walgreen Drug Co., 
t3-- Peed 650. 4 
The Unfair Sales Act was not invalid 
as imposing civil and penal liability 
upon person violating provisions there- 
of without criminal intent, notwith- 
standing that the act failed to state 
‘that the particular things constituting a 
violation of the act must be done with 
a criminal intent, where the only rea- 
sonable implication from entire lan- 
guage of the act was that such intent 
“was an essential ingredient of a viola- 
tion thereof. Laws 1939, c. 39, § 3.— 
tate v. Walgreen Drug Co., 113 P.2d 
50. 


be 


he state shall not be used in deter- 
mining cost to retailer and cost to 
olesaler. Tiaws 1939, c. 39 §§ 2, 3. 
: tate v. Walgreen Drug Co., 113 P.2d 
One 
Sy, rk. An individual, who had re- 
; ANG igned as manager, director, secretary 
and treasurer of corporation engaged 
soliciting advertising for newspa- 
ers, who had spent 10 years in build- 
g up business of corporation, and 
ho had organized similar business on 
iis resignation, would not be enjoined 
from attempting to obtain contracts 
rom newspapers which were patrons 
corporation, such contracts to be ef- 
fective after contracts with corporation 
had expired, where such individual was 
not using any trade secrets or con- 
fidential information, and had acquired 
no financial interest in business of cor- 
oration except purchase of compara- 
vely small amount of its capital stock. 
—Witmer v. Arkansas Dailies, 151 S.W. 
2d 971. 
Cal. The Legislature has the au- 
_ thority under its police powers to regu- 
late business for the general welfare of 


fi 


< competition. 
Laws 1937, Act 8781, § 3.—People v. 
Black’s Food Store, 105 P.2d 361. 


©Cal.App. The Unfair Trade Practice 
Act is concerned only with the cost 
of production to those charged with 
violation of the act, and not with the 
earrying on of a business in any par- 
ticular locality. Gen.Laws 19387, Act 
8781.—Johnson v. Farmer, 107 P.2d 
959, 41 Cal.App.2d 874, rehearing de- 

nied 108 P.2d 945, 41 Cal.App.2d 874. 


In action under the Unfair Trade 
Practice Act against photoengravers 
who allegedly sold cuts for less than 
eost of production for purpose of in- 
juring plaintiff, im arriving at exact 
cost of production of a cut made at 
plant where act was allegedly vio- 
jJated, it was necessary to consider 
certain items of overhead, such ag cost 
of supervision, interest, taxes, and the 
like, which would be paid in connec- 
tion with photoengravers’ plant located 
at another place, where plant where the 
alleged violation of the act occurred 
served as a feeder for the other plant, 
and much of the work was sent to and 
produced at the other plant. Gen. 
; aws 1987, Act 8781.—Johnson y, 
"+ Farmer, 107 P.2d 959, 41 Cal.App.2d 
Ey 874, rehearing denied 108 P.2d 945, 41 
o Cal.App.2d 874, 
; Cal.App. A partnership, employing 
competing corporation’s employees for 
purpose of discovering and using trade 
secrets, obtained by them while in cor- 
poration’s service, and using such in- 
formation to corporation’s damage, may 
be enjoined from so doing.—Santa Mon- 
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ica Ice & Cold Storage Co., v. 
109 P.2d 382. ; 

Colo. Under g 
of goods by dealers below cost with 
intent to injure competitors and to de- 
stroy competition, the “cost of doing 
business” required to be included in 
determining “cost”? need not be abso- 
lutely exact or based upon precise 
method of accounting. which any one 
merchant might adopt, but means 
merely what businessmen generally 
mean, namely, the approximate cost 
arrived at by a reasonable rule, and 
good faith in arriving at the approxi- 
mate cost is necessary. Laws 1937, pp. 
1280, 1282, 1283, §§ 1 et seq., 3, 5.— 
Dikeou v. Food Distributors Ass’n, 
108 P.2d 529. 

The purpose of statute prohibiting 
sale of goods by dealers below cost 
with intent to injure competitors and 
destroy competition is to prevent ruin- 
ous price cutting by which business 
of competitors might be injured and 
competition destroyed. Laws 1937, pp. 
1280, 1282, 1283, 1285, §§ 1 et seq., 3, 
5, 10.—Dikeou v. Food Distributors 
Ass'n, 108 P.2d 529. 

The Unfair Practices Act prohibiting 
sale of goods by dealers below cost 
with intent to injure competitors and 
to destroy competition, and providing 
for injunctive relief or criminal pros- 
ecution for violation, is not a price- 
fixing law. Laws 1937, pp. 1280, 1282, 
1283, 1285, §§ 1 et seq. 3, 5, 10— 
Dikeou vy. Food Distributors Ass’n, 
108 P.2d 529. 

Colo. Under express provisions of 
Unfair Practices Act, only such acts 
as are performed for the purpose of 
injuring competitors or destroying 
competition are in violation of the act. 
Laws 1937, p. 1282, § 3.—Miller’s Gro- 
ceteria Co. v. Food Distributors Ass’n, 
109 P.2d 637. 

Conn. The unfair sales practice law 
is not a “penal law’ since only method 
of enforcement provided is by injunc- 
tion at suit of a party injured. Gen. 
St.Supp.1939, §§$ 922e to 924e—Carroll 
ES Saale 14 A.2d 754, 127 Conn. 

The unfair sales practice law creating 
a right of action for injunctive relief 
in favor of party aggrieved by sale 
or offer of sale of merchandise at less 
than cost with intent to injure competi- 
tors or destroy competition is consti- 
tutional as coming within scope of the 
police power. Gen.St.Supp.1939,  §§ 
922e to 924e; U.S.C.A.Const. Amend. 14, 
§ 1.—Carroll v. Schwartz, 14 A.2d 754. 
127 Conn. 126. 


Iowa. The rights of plaintiff retail- 
ers to restrain defendant retailer from 
violating Fair Trade Act must have 
their source in Fair Trade Act con- 
tracts, the violation of which results in 
unfair competition and damage to plain- 
tiff retailers. Code 1939,' § 9884.3.— 
Iowa Pharmaceutical Ass’n vy. May’s 
Drug Stores, 294 N.W. 756. 


Ky. A contract of a packer to sell 
“eountry cured’ hams to retailer was 
not prohibited by, and was not void 
under, statute prohibiting packer from 
engaging in or using any unfair, un- 
just, discriminatory, or deceptive prac- 
tice, and regulation of United States 
Department of Agriculture providing 
that term ‘‘country’’ should not be used 
on labels in connection with meat un- 
less meat was actually prepared in the 
country, but permitting the use of the 
word “country” if qualified by the 
word “style” if the articles were pre- 
pared in the same way as in the coun- 
try. 7 U.S.C.A. §§ 192, 228.—Pearl 
Packing Co. v. Ransdell, 148 S.W.2d 
350, 285 Ky. 456. 

Ky. The Drow ieon of the Unfair 
Practices Act prohibiting price dis- 
crimination between different sections, 
communities, or cities, but exempting 
from its provisions motion picture 
films, isnot invalid as “discriminato- 
ry’. Ky.St. §§ 4748h-1 to 4748h-14,— 
Moore v. Northern Kentucky Independ- 
ent Food Dealers Ass’n, 149 S.W.2d 
755, 286 Ky. 24. 

The Unfair Practices Act enacted for 
purpose of safeguarding the public 
against the creation and perpetuation 


tatute prohibiting sale — 


ion is valid. Ky 
748h-14.—Moore v. No 
tucky Independent Food | 
S.W.2d 755, 286 Ky. 24.- # 
Md. The Fair Trade Act authoriz- 


Ken- 
» 149 


thern — 
Dealers 


ing contracts establishing minimum re- — 


tail prices on commodities which bear 
trade-mark, brand or name of producer 
or distributor, and which are in free 
and open competition with commodities 
of the same general class produced or 
distributed by others, is not violative 
of provision of Maryland Declaration 
of Rights that no man ought to be 
deprived of life, liberty, or property 
but by the judgment of his peers, or 
by the law of the land, or of the Four- 
teenth Amendment to Federal Constitu- 
tion. Code 1939, art. 83, §§ 102-110; 
Const.Md.Declaration of Rights, art. 
23; U.S.C.A.Const. Amend. 14.—Schill 
ve Honine ten Putnam Book Co,, 17 A. 


The Fair Trade Act is designed to 


protect commodities subject to trade 
which, independent of their physical 
value, embody a trade-mark, brand or 
copyright, which is recognized by gov- 
ernmental agencies as a valuable prop- 
erty right vested by law in the inven- 
tor or author as a reward for genius. 
Code 1939, art. 83, §§ 102-110.—Schill 
i Beoington Putnam Book Co., 17 A. 


The primary aim of the Fair Trade 
Act is to protect the good will of the 
producer, which he still owns, and the 
price restriction is adopted as an ap- 
propriate means to that end and not as 
an end in itself. .Code 1939, art. 83, 
§§ 102-110.—Schill y. Remington Put- 
nam Book Co., 17 A.2d 175. 

The Fair Trade Act is designed to 
sustain the minimum price fixed by a 
contract entered into in accordance 
with its provisions, upon the commodi- 
ty covered by its terms, and prohibits 
the purchaser or owner of a commodity 
which bears, or the label or container 
of which bears, the trade-mark, brand 
or name of the producer or distributor 
of such commodity from reselling the 
same below such established minimum 
price to a consumer. Code 1939, art. 
83, §§ 102-110.—Schill v. Remington 
Putnam Book Co., 17 A.2a 175. 

The purpose of the Tydings-Miller 
amendment to the Sherman Anti-Trust 
Act was to strengthen the principle of 
fair trade legislation as an economic 
policy by removing barriers incident 
to interstate commerce in so far as the 
same affected commodities bearing the 
trade-mark, brand or name of pro- 
ducer or distributor of commodities 
in free and open competition with com- 
modities of the same general class 
produced by others. Sherman Anti- 
Trust Act, § 1, as amended, 15 U.S.C.A. 
§ 1.—Schill vy. Remington Putnam Book 
Co., 17 A.2d°175. 


Contract between book publisher and 
seller, under which the seller agreed 
not to advertise or sell at less than 
minimum price fixed by publisher any 
books bearing publisher’s trade-mark, 
brand or name, was authorized by the 
Fair Trade Act, and was enforceable 
against a seller who was not a party 
to the contract, as against contention 
that copyrighted books were not ‘‘com- 
modities” within the Fair Trade Act, 
and that one copy of a literary work 
could not be in ‘competition’ with 
another copy of the same book. Code 
1939, art. 88, .§§. 102-110.—Schill  v. 
Tene tOn Putnam Book Co,, 17 A.2d 


Contract executed under the Fair 
Trade Act, under which book seller 
agreed that it would not advertise or 
sell at less than prices stipulated by 
publisher books bearing  publisher’s 
trade-mark, .was not rendered unen- 
forceable against third party who sold 
publisher’s books, because of fact that 
contract contained exemptions regard- 
ing books sold for circulating or pub- 
lic service purposes and not for resale, 
and for charitable, religious or educa- 
tional purposes, and books sold to 
book clubs, government agencies, and 
mail order houses and regarding mis- 
cellaneous sales not generally intended 


in : 
art. 10.—Schill vy. Reming: 
Co., 17 A.2a 175. 


to 
OU ‘ 
Contract between book seller and 
ublisher entered into pursuant to the 
Fair Trade Act, under which the seller 
agreed that it would not sell books 
bearing publisher’s trade-mark, at 
‘prices below those established by pub- 
_lisher, was not unenforceable against 
third party who sold publisher’s books, 
because of fact that contract stipulated 
that fair trade prices should be fixed 
by list price in publisher’s current 
monthly catalogue and prices were not 
set out in the contract. Code 1939, art. 
838, §§ 102-110.—Schill v. Remington 
Putnam Book Co., 17 A.2d 175. 
N.J.Ch. In suit by producer under 
Fair Trade Act, only minimum price 
provisions of contracts made with re- 
tailers are binding on those retailers 
who have not signed such contracts. 
N.JS.A.  56:4-3 et seq.—Bathasweet 
Corporation v. Weissbard, 15 A.2d 337, 
128 N.J.Eq. 135. 

Resale price maintenance agreements 
between a producer and vendee of a 
commodity sold under a trade-mark, 
trade-name or brand of producer or 
owner of commodity, were against pub- 
lic policy at common law, but are valid 
under the Fair Trade Act, N.J.S.A. 
56:4-3 et seq.—Bathasweet Corpora- 
tion v. Weissbard, 15 A.2d 337, 128 
N.J.Eq. 135. 

The Fair Trade Act is in derogation 
of common law, and must be strictly 
construed. N.J.S.A..56:4-3 et seq.— 
Bathasweet Corporation v. Weissbard, 
15 A.2d 337, 128 N.J.Eq. 135. 

Where a producer operating under 
Fair Trade Act combined two _ trade- 
marked articles into a combination 
package for resale at price less than 
aggregate price of articles if sold sepa- 
tately and independent of the com- 
bination, producer abandoned its price 
structure under act as to those items 
which had been combined, so that it 
was not entitled to preliminary injunc- 
tion restraining retailers from selling 
its products at less than minimum re- 

gale prices fixed by producer under 
act. N.J.S.A. 56:4-3 et seq.—Batha- 
sweet Corporation v. Weissbard, 15 A. 
2d 337, 128 N.J.Eq. 135. 

N.J.Ch. A single fair trade contract 
between a distributor as seller and a 
retailer as buyer under Fair Trade Act 
requiring retailer to resell specified 
trade-marked commodity at stipulated 
price is sufficient to establish a mini- 
mum fixed price. N.J.S.A. 56:4-3 et 
seq.—Pazen v. Silver Rod Stores, 18 A. 
2d 576, 129 N.J.Eq..128. 

The Fair Trade Act condemns hori- 
zontal contracts attempting to estab- 
lish minimum prices of trade-marked 
commodities, but upholds ‘“‘vertical con- 
tracts”, that is, contracts between 
wholesalers and retailers, or vendors 
and vendees. N.J.S.A. 56:4-3 et seq., 
56:4-4.—Pazen y. Silver Rod Stores, 18 
A.2d 576, 129 N.J.Eq. 128. 

Under Fair Trade Act prohibiting 
sale of trade-marked commodities at 
less than contract price, which is en- 
titled “An Act to protect trade-mark 
owners, distributors and the public 
against injurious and uneconomic prac- 
tices in the distribution of articles of 
standard quality under a distinguished 
trade-mark, brand or name,” a ‘“‘whole- 
saler’ is a ‘distributor’ within pur- 
view of the act. N.J.S.A. 56:4-3 et seq. 
—Pazen y. Silver Rod Stores, 18 A.2d 
576,129) “NJ. Wd, 28. 


N.J.Ch, Price maintenance contracts 


made under the Fair Trade Act by a 
distributor of products sold under the 
trade-mark of a manufacturer or pro- 
ducer are valid, though the distributor 
acts without the authority or consent 
of the owner of the trade-mark. NJ. 
S.A. 56:4-3 et seq.—Frank Fischer 
Merchandising Corporation v. Ritz 
rae Co., 19 A.2d 454, 129 N.J.Eq. 

vd. 

The Fair Trade Act should be con- 
strued to effectuate its complete pur- 
pose, which is not alone to protect 
owners of brands, but also to protect 
retailer and consuming public. NJ. 
‘S.A. 56:4-3 et seq—Frank Fischer 
Merchandising Corporation vy. Ritz 


ode 1989, 


_ ducers, 
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act, must be applied. 
et seq.—Frank Fischer Merchandising 
Corporation vy. Ritz Drug Co., 19 A. 
2d 454, 129 N.J.Hq. 105. 

The minimum resale price established 
pursuant to contracts made under the 
Fair Trade Act must be uniform 
throughout the state, and uniformity 
cannot be obtained unless the manu- 
facturer or distributor effectively binds 
all retailers selling the products, to 
maintain the established price. N.J.S 


56:4-3 et seq.—Frank | Fischer 
Merchandising Corporation v. Ritz 
pene Co., 19 A.2d 454, 129 N.J.Eq. 


Price discrimination between classes 
of retailers or classes of consumers by 
a manufacturer or distributor are not 
permissible under the Fair Trade Act, 
unless specifically authorized by stat- 
ute, such as statute exempting libra- 
ries. N.J.S.A. 56:4-3 et seq., 56:4-4.— 
Frank Fischer Merchandising Corpora- 
tion y. Ritz Drug Co., 19 A:2d 454, 129 
N.J.Eq. 105. 

When a manufacturer elects to avail 
himself of the benefits of the Fair 
Trade Act, he assumes the burdens 
which it imposes. N.J.S.A. 56:4-3 et 
seq.—Frank Fischer Merchandising 
Corporation vy. Ritz Drug Co., 19 A.2d 
454, 129 N.J.Hq. 105. 

Wholesaler-distributor of products 
bearing the trade-marks, brands, or 
names of manufacturers or producers 
did not comply with the Fair Trade 
Act where he gave notice of contracts 
with certain retailers under the act to 
only 1,200 out of approximately 5,800 
retailers. N.J.S.A. 56:4-3 et seq.— 
Frank Fischer Merchandising Corpora- 
tion v. Ritz Drug Co., 19 A.2d 454, 129 
N.J.Eq. 105. 

The Fair Trade Act is state-wide in 
its application, and a court cannot 
draw the line where competition begins 
in one section of the state and ends 
in another section and the execution 
of one contract with a retailer in the 
state, no matter where the retailer is 
located is sufficient to bind all other 
retailers throughout the state, and the 
act does not call for a distinction as 
to competitive areas where the manu- 
facturer or distributor has failed to 
bind all retailers to maintain the mini- 
mum price fixed by him. N.J.S.A. 56: 
4-3 et seq.—Frank Fischer Merchan- 
dising Corporation v. Ritz Drug Co., 
19 A.2d 454, 129 N.J.Eq. 105. 

The Fair Trade Act was adopted to 
legalize ‘‘vertical price fixing”, between 
a manufacturer and a distributor or re- 
tailer, and hence price maintenance 
contracts which are the result of agree- 
ment between manufacturers or pro- 
and which amount to “hori- 
zontal price fixing”, are not valid un- 
der the Fair Trade Act or the Sherman 
Anti-Trust Act, as amended, and are 
not enforceable. N.J.S.A. 56 :4-3 et seq. ; 
Sherman Anti-Trust Act, § 1, 15 U.S. 
C.A. § 1.—Frank Fischer Merchandis- 
ing Corporation v. Ritz Drug Co., 19 
A.2d 454, 129 N.J.Hq. 105. 


An agreement between manufactur- 
ers of two different products, permit- 
ting the sale of their respective prod- 
ucts in combination at a price less than 
the sum of the fair-trade price fixed for 
each individual unit, was not valid un- 
der the Fair Trade Act or the Sher- 
man Anti-Trust Act, as amended, and 
was not enforceable. N.J.S.A. 56:4-3 
et seq.; Sherman Anti-Trust Act, § 1, 
15 U.S.C.A. § 1.—Frank Fischer Mer- 
chandising Corporation vy. Ritz Drug 
Co., 19 A.2d 454, 429 N.J.Hq. 105. 

N.J.Ch. Where manufacturer sold 
pharmaceutical preparations to whole- 
salers who in turn sold preparations to 
retail drug trade, and manufacturer 
mailed contracts to retailers for the 
purpose of fixing minimum prices and 
exempted from the provisions physi- 
cians, dentists, veterinarians, clinics, 
hospitals and charitable institutions, 
exemptions were not in violation of the 
fair trade act so as to justify price 
cutting and manufacturer was entitled 
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to injunctive relief against a retailer 
who did not sign contract but who did i 
cut prices below minimum established — 


by manufacturer, N.J.S.A. 56 :4-5( 


Weissbard, 20 A.2d 445, 129 NJ. 


N.¥.Sup. Relationship of Ry 
and employee is based upon elements 
of trust and confidence which equity 
will not permit to be violated, even in — 
the absence of a specific valid binding ~ 
agreement.—Rudolph Bros. vy. Greulic here 
21 °N.Y.8.2d 971, wie } iret 

N.Y.Sup, The only conduct made 
actionable by Fair Trade Law making — 
sale of a commodity at less than price 
stipulated in contract actionable as ~ 
“unfair competition” ig selling at les 
than price stipulated in a contract 
made pursuant to the statute, and a 
contract is not made pursuant to th 
statute unless it is one which contain 
provisions fixing resale prices and i 
made by the person, firm, or corpor 
tion whose trade-mark, brand or nam 
is borne upon the commodity or la 
or contents thereof. General Busi 
Law, §§ 369-a to 369-e—Automotiv 
Blectrie Service Corporation v. Times — 
Square Stores Corporation, 24 N.Y 
20.733, 175 “Mise. (865.5: ere eee 

Where a_ price-fixing contract — 
been entered into by the person, fi 
or corporation whose trade-mark © 
brand or name is borne upon the co 
modity, persons other than such p 
sons, firm or corporation may enjoin 
sales at prices less than those so fi 
under Fair Trade Law as unfair con 
petition. General Business Law, § 
369-a to 369-e—Automotive Wlectri 
Service Corporation v. Times Squar 
Stores Corporation, 24 N.Y.S.2d 73: 
175 Misc. 865. ETN 

Although persons other than owner 
of trade-mark or brand or name by ~ 
which commodities are identified may — 
bring action under Fair Trade Law 
making sale of a commodity at les 
than price stipulated in contract ac-— 
tionable as unfair competition, where 
they are damaged, it still is an essen- 
tial part of the cause of action tha’ 
the damage be occasioned by sellin; 
below prices fixed by owner of the 
identifying mark or brand. Genera 
Business Law, §§ 369-a to 369-e.—A 
tomotive Blectric Service Corporati 
vy. Times Square Stores Corporation, 
N.Y.S.2d'733, 175° Misc, 865.5 le ae 

Where manufacturer of a commodity 
granted a “franchise’ authorizing hold- _ 
er thereof to distribute its products 
throughout state, but did not make ~ 
holder its exelusive distributor, and | 
holder thereafter entered into contracts — 
with its customers by which such cus- _ 
tomers agreed not to resell products — 
at less than prices stated in contracts, — 
and manufacturer was not a party to 
such contracts, holder could not enjoin 
one who was not a party to any con- ~ 
tract with holder from selling com- 
modities at prices less than prices stip- 
ulated in the contracts executed by 
holder. General Business Law, § §$§ 
369-a to 3869-e—Automotive Electric — 
Service Corporation vy. Times Square 
Stores Corporation, 24 N.Y.S8.2d 733, i 
175 Misc. 865. ma 

Even if price-fixing contracts drawn 
up by holder of “franchise”? to dis- 
tribute commodities of manufacturer 
throughout state came within terms of — 
Fair ‘trade Law, holder would not be 
granted an injunction enjoining one 
not a party to any of contracts from 
selling commodities at prices less than 
those stipulated in contracts, where it 
appeared that there was a general dis- 
regard of such contracts with knowl- 
edge of manufacturer, which was so 
pronounced as to show an actual 
“abandonment” of such _ contracts. 
General Business Law, §§ 369-a to 369- 
e.—Automotive Electric Service Corpo- 
ration v. Times Square Stores Corpo- 
ration, 24 N.Y.S.2d 733, 175 Mise. 865. 

That there are some violators of 
price-fixing contracts drawn up under 
Fair Trade Law who have not been 
proceeded against is not in itself suffi- 
cient as matter of law to defeat right 
to an injunction against one violator, 
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but it is essential that there be sincere 
effort to prevent price cutting and rea- 
sonable diligence to see that there is 
not a continuance thereof after notice, 
and resort must be had to legal process 
if necessary for such prevention. Gen- 
eral Business Law, §§ 369-a to 369-e. 
—Automotive Blectric Service Corpora- 
tion vy. Times Square Stores Corpora- 
tion, 24 N.Y.S.2d 733, 175 Misc. 865. 
-—s Where ~price cutting in violation of 
price-fixing contracts drawn up under 
“4 ‘air Trade Law is general and_long- 
continued, failure to take effective 
measures to prevent it is regarded as 
a “waiver” or “abandonment” of such 
___ rights as the contracts and Fair Trade 
Law have conferred. General Business 
Law, §§ 369-a to 369-e.—Automotive 
_ +Slectrie Service Corporation v. Times 
Square Stores Corporation, 24 N.Y.S.2d 
Peeioa, 175° Mise. 865. 
-—sSNY.Sup. The purpose of the Fair 
Trade Law is to protect property of 
hh the manufacturer or producer in his 
trade-name or trade-mark. General 
Business Law, § 369-a et seq.—Pines- 
epteee Farm v. Bloomingdale Bros., 
$52, 
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Va N.Y.S.2d 1005, 176 Mise. 179. | 
eas A manufacturer who -seeks to in- 
- -yoke the Fair Trade Law for his own 
M; benefit has the obligation of fair deal- 
| ing to the retailers who are his cus- 
tomers and may not by his own con- 
duet ~discriminate between some of his 
be! customers to the benefit of others. 
-. General Business Law, § 369-a et sea. 
fe _.-Pinesbridge Farm v. Bloomingdale 


% Bros., 26 N.Y.S.2d 1005, 176 Misc. 179. 
’ he Fair Trade Law does not pre- 
vent a vendor from selling a product 
without producer’s trade-mark at any 
rice the vendor pleases and it only 
interferes when the vendor sells with 

‘the aid of the good will of the producer 
and then only to protect the good will 
against injury. General Business Law, 
ji , 369-a et seq.—Pinesbridge Farm v. 
- Bloomingdale Bros., 26 N.Y.S.2d 1005, 
176 Misc. 179. 

The Fair Trade Law does not pre- 
elude a vendor from removing tne 
mark or trade-name of the producer 
from the commodity, thus separating 
the physical property which he owns 
from the good will which is the prop- 
erty of another and then selling the 
commodity at his own price, providing 
he can do so without utilizing the lat- 
ter ag an aid to that end. General 
Business Law, § 369-a et seq.—Pines- 
‘bridge Farm v. Bloomingdale Bros., 26 
N.Y.S.2d 1005, 176 Mise. 179. 

A producer who has made a fair 
trade agreement will not be allowed di- 
rectly or indirectly to discriminate un- 
fairly but it does not savor of unfair 
practice and an imposition on the pub- 
lie for any producer to sell the same 
article at a less price simply because 
it is packed in a_container that does 
not bear the trade-name of the _pro- 

ducer. General Business Law, § 369-a 
et seq.—Pinesbridge Farm v. Blooming- 
dale Bros., 26 N.Y.S.2d 1005, 176 Mise. 
179 


In availing himself of the benefits of 
the Fair Trade Law, a producer must 
accept its burdens. General Business 
Law, § 369-a, et seq.—Pinesbridge 
Karm vy. Bloomingdale Bros., 26 N.Y.S. 
2d 1005, 176 Mise. 179. 

Ohio. The purpose and intent of the 
Fair Trade Act is to allow the manufac- 
turer or distributor of a commodity of 
standard quality bearing a trade-mark, 
brand or name to protect his particular 
property from being sold at retail at 
indiscriminate prices. Gen.Code, §§ 
6402-2 to 6402-9.—Rayess v. Lane Drug 
Co., 35 N.H.2d 447, 138 Ohio St. 401. 

A contract, under the Fair Trade Act, 
to protect manufacturer’s or distribu- 
tor’s commodity from being sold at re- 
tail at indiscriminate prices must be a 
“vertical contract’’ and not a “horizon- 
tal contract’, that is, the contract must 
be between the producers of such com- 
modity and their wholesalers or dis- 
tributors, between producers and re- 
tailers, or between wholesalers or dis- 
tributors and retailers, and such con- 
tracts are not authorized between pro- 
ducers themselves, between wholesalers 
themselves, or between retailers them- 
selves as to sale or retail prices. Gen, 
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Code, §§ 6402-2 to 6402-9.—Rayess Y. 


eee Drug Co., 35 N.H.2d 447, 138 Ohio 
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An agreement between substantially 
all of cigarette jobbers of state with re- 
tailers of cigarettes of state fixing re- 
tail price for sale of substantially all 
brands of cigarettes sold within state 
was in effect a “horizontal contract 
and was not authorized by Fair Trade 
Act, but was void under law against 
combination in restraint of trade. Gen. 
Code, §§ 6402-2 to 6402-9, 6391.—Rayess 
v. Lane Drug Co., 35 N.H.2d 447, 138 
Ohio St. 401. 

A contract under the Fair Trade Act 
must be strictly construed and held 
within the provisions of the act. Gen. 
Code, §§ 6402-2 to 6402-9.—Rayess Vv. 
oe ae Co., 35 N.H.2d 447, 138 Ohio 
St. i, 

S.C. In action by plaintiff insurance 
company against defendant insurance 
company and its agent for libel and 
for unfair competition, where both 
causes of action were based upon an 
allegedly defamatory pamphiet pub- 
lished by the agent, but pamphlet was 
in fact not libelous per se or per quod, 
there was no legal wrong upon which 
to base charge of “unfair competition”. 
—Hospital Care Corporation v. Com- 
mercial Casualty Ins. Co., 9 S.H.2d 796. 
194 S.C. 370. 

S.D. The Fair Trade Law as ap- 
plied to proprietary medicine known 
as “Alka-Seltzer” which was _ regis- 
tered as a trade-mark in the Patent 
Office and which was in competition 
with similar commodities manufac- 
tured by other manufacturers was not 
unconstitutional as depriving retailer, 
who was prohibited from selling be- 
low minimum price established, of 
property without “due process of law” 
or as granting manufacturer “privi- 
leges or immunities’? not equally 
granted to other citizens in violation 
of provisions of State and Federal Con- 
stitutions. SDC 54.0401 et seq. ; 
Const. art. 6, §§ 2, 18; U.S.C.A.Const. 
Amend. 14.—Miles Laboratories v. Owl 
Drug Co., 295 N.W. 292. 

A manufacturer of proprietary medi- 
cine known as ‘Alka-Seltzer’ which 
was registered as trade-mark in the 
Patent Office was entitled to injunc- 
tion to restrain retail druggist from 
selling such product below minimum 
price established by manufacturer un- 
der Fair Trade Law. SDC 54.0406.— 
Miles Laboratories v. Owl Drug Co., 
295 N.W. 292 


Wis. The statute prohibiting issu- 
ance of trading stamps on resale of 
goods when price obtained, less re- 
demption value of stamps, is below 
minimum price fixed by producer or 
distributor, was not designed to pro- 
hibit issuance of such stamps on resale 
of fixed price goods regardless of form 
of restriction, but to complement and 
reinforce policy of Fair Trade Act by 
prohibiting issuance of trading stamps 
solely in connection with retail sales 
of articles subject to fair trade con- 
tracts. St.1939, §§ 100.15(2), 133.25.— 
Ed. Schuster & Co. v. Steffes, 295 N.W. 
737, 237 Wis. 41. 

The act prohibiting issuance of trad- 
ing stamps on resale of goods when 
price obtained, less redemption value 
of stamps, is below. minimum price 
fixed by producer or distributor, is not 
invalid for want of power in legisla- 
ture to deal with subject of trading 
stamps. St.1939,- § 100.15(2).—Kd. 
Schuster & Co. v. Stettes, 295 N.W. 737, 
237 Wis. 41. f 

In actions to enjoin enforcement of 
act prohibiting issuance of trading 
stamps on resale of goods when price 
obtained, less redemption value of 
stamps, is below minimum price fixed 
by producer or distributor, trial court 
erred in holding that such stamps do 
not operate to reduce resale price, and 
hence are not within statutory prohibi- 
tion, to extent of two per cent. dis- 
count as reward for prompt payment 
of accounts. St.1939, § 100.15(2).—WHad. 
Schuster & Co. v. Steffes, 295 N.W. 737. 
237 Wis, 41. 

The statute prohibiting issuance of 
trading stamps on resale of goods 


sale prices within prohibition. 
§ 100.15(2).—Ed. Schuster & Co. v¥. 
Steffes, 295 N.W. 737, 287 ‘Wis. 41.. 

The legislature, finding that particu- 
lar instrument of trade war is being 
used against public policy in certain 
cases, may direct law against what it 
deems the evil actually existing, with- 
out covering whole field of possible 
abuses, though forbidden act does not 
differ in kind from acts allowed.—Kd. 
Schuster & Co. v. Steffes, 295 N.W. 737. 
237 Wis. 41. 

The statute prohibiting issuance of 
trading stamps on resale of goods 
when price obtained, less redemption 
value of stamps, is below. minimum 
price fixed by producer or distributor, 
is not unconstitutional as discrimina- 
tory because retail stores frequently 
give free parking with sale of certain 
amount of merchandise, free delivery 
service, fancy wrapping paper, and 
other advantages to customers. lin 
1939" 100.15(2).—Ed. Schuster & Co. 
v. Steffes, 295 N.W. 737, 237 Wis. 41. 

The burden imposed on merchant is- 
suing trading stamps by statute pro- 
hibiting issuance thereof on resale of 
goods when price obtained, less re- 
demption value of stamps, is below 
minimum price fixed by producer or 
distributor, to find out what contract 
is and whether it conforms to Fair 
Trade Act, is not so onerous as to in- 
validate such legislation. St.1939, §§ 
100.15(2), 133.25.—Ed. Schuster & Co. 
v. Steffes, 295 N.W. 737, 237 Wis. 41. 

_ The act prohibiting issuance of trad- 
ing stamps on resale of goods when 
price obtained, less redemption value 
of stamps, is below minimum price 
fixed by producer or distributor, is not 
invalid as broadening scope of price 
fixing in state under anti-trust acts 
and extending scope of Fair Trade Act. 
Senate nen eee 133.25.—Hd. 

chuster o. v. Steffes, 29 Wis 5 
237 Wis. 41. Die ol kas 

The Fair Trade Act is not unconsti- 
tutional as an unlawful “delegation of 
legislative power’ to private individu- 
als. St.1939, § 133.25.—Hd. Schuster & 
rn v. Steffes, 295 N.W. 737, 237 Wis. 


_The penalties prescribed for viola- 
tions of act, prohibiting issuance of 
trading stamps on resale of goods when 
price obtained, less redemption value 
of stamps, is below minimum price 
fixed by producer or distributor, by 
section providing penalty of not less 
than $25, nor more than $5,000, or im- 
prisonment in county jail for not over 
one year, or both such fine and im- 
prisonment, for each offense, are not so 
drastic, severe and burdensome as to 
invalidate act or portion prescribing 
such penalties. St.1939, §§ 100.15(2), 
100.26(3).—Ed. Schuster & Co. v. Stef- 
fes, 295 N.W. 737, 287 Wis. 41. 

The penalties prescribed for violating 
act, prohibiting issuance of trading 
stamps on resale of goods when price 


obtained, less redemption value of 
stamps, is below minimum price fixed 
by producer or distributor, by section 


providing for fine of not less than $25, 
nor more than $5,000, imprisonment in 
county jail for not over one year, or 
both such fine and imprisonment, for 


‘each offense, are not discriminatory as 


very severe for issuance of such stamps, 
irrespective of intention, while eeualie 
serious abuses are not penalized, Fair 
Trade Act merely affords civil rem- 
edies for price cutting, and statute 
prohibiting sale of merchandise below 
cost provides for fine of only $10 to 
$50 on first conviction and $50. to $500 
on each subsequent conviction. St. 
1939, 3 100.15(2), 100.26(3), 133.25; 
Laws 1939, ce. 56.—Ed. Schuster & Co. 
v. Steffes, 295 N.W. 737, 237 Wis. 41. 

The legislature’s selection of trading 
stamps for regulation or partial pro- 
hibition by statute prohibiting issuanee 
thereof on resale of goods when price 
obtained, less redemption value of 
stamps, is below minimum price fixed 
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or preseribin 
penalty for violation of act. St.1939, 
§§ 100.15(2), 100.26(3).—Ed. Schuster 
pes v. Steffes, 295 N.W. 737, 237 Wis. 


Wyo. By the use of the word “es- 
tablished” before the words “‘cost sur- 
vey’ in the provision of the Unfair 
Competition and Discrimination Act 
that where a particular trade or indus- 
try, of which the person, firm or cor- 
poration complained against is a mem- 
ber, has an established cost survey for 
the locality and vicinity in which the 
offense is committed, the cost survey 
shall be deemed competent evidence to 
be used in proving the costs of the per- 
son, firm, or corporation complained 
against within the provisions of the act, 
it would seem that the legislature 
meant a cost survey that is generally 
recognized by those engaged in the 
trade or industry covered by such cost 
survey as being accurate and reliable, 
and where there are different phases of 
a general trade or industry, such sur- 
vey should deal with the particular one 
involved in the investigation. Laws 
Way09 Sine estas 4.—Civie Ass’n of 
Wyoming v. Railway Motor Fuels, 116 
Ped 230. 

Under the provision of the Unfair 
Competition and Discrimination Act 
that where a particular trade or indus- 
try, of which the person, firm or cor- 
poration complained against is a mem- 
ber, has an established cost survey for 
the locality and vicinity in which the 
offense is committed, the cost survey 
shall be deemed competent evidence to 
be used in proving the costs of the per- 
son, firm, or corporation complained 
against within the provisions of the 
act, before a cost survey should be 
deemed competent evidence, it should 
be shown that such survey is generally 
accepted as truly reflecting the cost of 
doing business for such trade or in- 
dustry or the particular phase thereof 
involved in the locality or vicinity 
where the one complained against is 
carrying on his business. Laws Wyo. 
1937, ec. 73, § 4.—Civic Ass’n of Wyo- 
pine vy. Railway Motor Fuels, 116 P.2d 
236. 


The legislature by the use of the 
words “established cost survey” as used 
in the provision of the Unfair Compe- 
tition and Discrimination Act provid- 
ing that where a particular trade or 
industry of which the person, firm or 
corporation complained against is a 
member, has an established cost survey 
for the locality and vicinity in which 
the offense is committed, the cost sur- 
vey shall be deemed competent evidence 
to be used in proving the costs of the 
person, firm or corporation complained 
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against under the act, did not intend to. 


mean a biased, incomplete and self- 
serving statement of costs made with 
the idea of furnishing evidence in liti- 
gation then in contemplation could be 
submitted as an established cost sur- 
vey, and given credence by an impar- 
tial court of justice. Laws Wyo.1937, 
ce. 73, § 4.—Civie Ass’n of Wyoming v. 
Railway Motor Fuels, 116 P.2d 236. 
Where so-called “established cost 
survey” was undoubtedly made, and 
the results compiled, not ‘by an un- 
biased agency, but by the plaintiff it- 
self in suits to enjoin the defendants 
from selling gasoline in alleged viola- 
tion of the Untair Competition and Dis- 
crimination Act, and where some of the 
questionnaires returned from gasoline 
dealers were incomplete and included 
business operations not involved in the 
sale of gasoline, and some of the ques- 
tionnaires were made by members of 
the plaintiff, there was no established 
cost survey within meaning of the pro- 
vision of the Unfair Competition and 
Discrimination Act providing that 
where a particular trade or industry, 
of which the person, firm or corpora- 
tion complained against is a member, 
has an established cost survey for the 
locality and vicinity in which the of- 
fense is committed, the cost survey 
shall be deemed competent evidence to 
be used in proving the costs of the 
person, firm or corporation complained 


F against within the provisions of the act, 
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Laws Wyo.1937, c. 73, § 4.—Civie Ass'n 
of Wyoming v. Railway Motor Fuels, 
116 P.2d 236. 3 ' 
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§1 

S.C. The General Assembly may leg- 
islate against unfair discrimination and 
monopoly, not only by reason of con- 
stitutional provision authorizing laws 
to prevent all trusts, combinations, 
contracts, and agreements against the 
public welfare, but by reason of police 
powers of state. Const. art. 9, § 13.— 
State v. Standard Oil Co. of New Jer- 
sey, 10 S.H.2d 778, 195 S.C. 267. 

S.C. The statute making it unlawful 
to discriminate between different pur- 
chasers of a commodity in general use 
by sale at a lower rate to one purchas- 
er than is charged in another “section” 
of the same city, “community,” or “lo- 
cality” is unconstitutional on ground 
that sections of town would have to be 
created upon some basis which would 
constitute a reasonable relationship to 
the evil sought to be corrected, and 
therefore city could not be arbitrarily 
sectionalized, and that use of undefined 
and unexplained quoted terms and oth- 
ers rendered statute indefinite and un- 
certain and insufficient to define with 
reasonable certainty what acts are un- 
lawful. Code 1932, § 6626.—State v. 
Standard Oil Co. of New Jersey, 10 S. 
H.2d 778, 195 §.C. 267. 

Where statute directed against price 
discriminations by sales of commodity 
at a lower rate in one section of city 
than in another section expressly men- 
tioned grade or quality and cost of 
transportation as elements to be con- 
sidered in making due allowance for 
difference in prices, all other elements 
were excluded, under doctrine of ‘“ex- 
pressio unius est exclusio alterius”’, and 
element of quantity sold, which was es- 
sential to constitutionality of statute, 
could not be implied from the use of 


the word “rate’’ in the phrase “at a 
lower rate’ rather than the word 
“price.” Code 1932, § 6626.—State v. 


Standard Oil Co. of New Jersey, 10 S. 
H.2d 778, 195 S.C. 267. 

The statute making it unlawful to 
discriminate between different purchas- 
ers of a commodity in general use by 
sale at a lower rate in one section of 
city than in another section, after mak- 
ing due allowance for any difference in 
grade or quality or in actual cost of 
transportation, is unreasonable, caprici- 
ous, and arbitrary and violates ‘due 
process of law” for failure to allow dif- 
ference in prices on basis of quantity 
sold. Code 1932, § 6626.—State_ v. 
Standard Oil Co. of New Jersey, 10 S.H. 
2d 778, 195 S.C. 267. 

The statute making it unlawful for 
any seller of commodity in general use, 
for the purpose of “injuring” or de- 
stroying the business of a competitor, 
to discriminate between different pur- 
chasers by selling at a lower rate in 
one section of city than in another 
section is not invalid for use of quoted 
word as making purpose of merely in- 
juring or partially destroying competi- 
tor’s business sufficient and not requir- 
ing purpose of totally destroying such 
business. Code 1932, § 6626.—State v. 
Standard Oil Co. of New Jersey, 10 S. 
B.2d 778, 195 S.C. 267. 


Proviso of statute directed against 
price discriminations by sellers for 
purpose of injuring or destroying busi- 
ness of competitor, that any plan, 
scheme, device or agreement which 
would take away or affect competitor’s 
business so as to make it unreasonable 
financially for competitor to compete 
with or meet prices of such _ sellers, 
shall be deemed unfair discrimination, 
is controlled by provisions of statute 
relating to purpose, so that any such 
plan, scheme, device or agreement must 
be made for purpose of injuring or de- 
stroying competitor’s business in order 
for it to be unfair discrimination, and 
therefore proviso is not invalid as cre- 
ating an arbitrary and conclusive pre- 
sumption. Code 1932, § 6626.—State v. 
Standard Oil Co. of New Jersey, 10 S. 
B.2d 778, 195 S.C. 267. 


139 
S.C. The article ‘“a’’ in statute mak- 
ing it unlawful for any person, firm, 


fe hily meh: a: 4G), * ee 
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company, association or corporation to 
discriminate between different purchas- 
ers of commodity in general use by 
selling at lower rate in one section of a 
city than is charged by “a” person, 
firm, company, association, or corpora- 
tion in another section is used instead 
of some such expression as “said” or — 
“said party”, as against contention that 
it meant “any” and that the statute was a 
therefore invalid as a price-fixing stat- 
ute, in that a sale at a lower price than 
charged by any one else in another sec- 
tion of city would violate the statute. — 
Code 1932, § 6626.—State v. Standard — 
Oil Co. of New Jersey, 10 S.H.2d 778, — 
195 S.C. 267. i 
The statute making it unlawful fora 
seller of commodity in general use, for _ 
the parr ore of injuring or destroying 
e business of a competitor, to dis- 
criminate between different purchasers — vi 
by selling at a lower rate in one section 
of city than in another section is not — 
invalid for omission of the word “inten- 
tionally” in connection with the pi 4 
pose of injuring or destroying competi tA 
tor’s business, since the word “pur- 

pose” conveys the same _ idea. 
1932, § 6626.—State v. Standard | 
Co. of New Jersey, 10 S.H.2d 778, 19. 
8.C. 267. + aie 
§ 141 aes 

D.C.D.C. For purpose of determining 
whether trade-mark should be issued 
for use on rubber heels and soles, shoes 


{ 


can 


Soda us 


manufactured by the applicant, were ~ 
goods of the same “descriptive proper- 
ties.”"—Bradstone Rubber Co. v. Coe, 34 
F.Supp. 926. : ane n rigs: | 
To justify refusal to register a trade- — 
mark on ground that it so nearly re- 
sembles a registered or known trade- — 
mark owned and in use by another as | 
to be likely to cause confusien or mis- 
take in the mind of the public, it is — 
not necessary to show that confusion 
has actually occurred.—Bradstone Rub- 
ber Co. v. Coe, 34 F.Supp. 926. ih 
Where applicant sought registration 
of trade-mark for use on rubber heels — 
and soles, which differed only in color — 
from registered trade-mark of manufac- ; 
turer of shoes having rubber heels and 
soles, the trade-mark for which appli- 
cant sought registration would be like- 
ly to cause confusion or mistake in the _ 
mind of the public or to confuse pur- 
chasers, and Commissioner of Patents _ 
properly refused to register the ap- 
plicant’s mark. 35 U.S.C.A._ § 63; 
Trade-Mark Act of 1905, 15 U.S.C.A. — 
§ 81 et seq.—Bradstone Rubber Co. v. | 
Coe, 34 F.Supp. 926. rN 


Cust. & Pat.App. The notation “Pro- — 
fessional” was denied registration as — 
epee ra for hair curlers, hair wind- — 
ers, hail clamps, hair pressers, hair 
pins, and hair rollers, as descriptive. 
Trade-Mark Act § 5, 15 U.S.C.A. § 85.— 
In re Hair Net Packers, 115 F.2d 254. Ten 

A trade-mark is not entitled to reg- 
istration because it is misdescriptive 
rather than descriptive. Trade-Mark 
Act § 5, 15 U.S.C.A. § 85.—In re Hair’ = 
Net Packers, 115 F.2d 254. pe 


7 


a 


Vie 


§ 147 ane 

C.C.A.Mich. “Patent” right and). 
“copyright” rest upon the .view that 
results of the original labor of the 
inventor and author ought, as a mat- 
ter of justice and of public policy, to 
be secured against piracy, while as 
regards the proprietor of a _ trade- 
mark, question of originality does not 
arise so long as the mark is sufficient- 
ly distinctive really to identify his 
goods and for purpose of registration 
to satisfy the trade-mark act. Trade- 
Mark Act of 1905, 15 US.CA. § 81 
et seq.—Mishawaka Rubber & Woolen 
Mfg. Co. v. 8. S. Kresge Co., 119 HF. 
2d 316. 

D.C.D.C. The primary purpose of the 
trade-mark law, as part of the wider 
subject of unfair competition, is to 
prevent confusion of the public re- 
garding the origin of goods of com- 
peting vendors. Trade-Mark Act 1905, 
§ 5, 15 U.S.C.A, § 85.—Philadelphia In- 
quirer Co. v. Coe, 38 F.Supp. 427. 

D.C.D.C. A trade-mark owner who 


See oe ee Ree ‘ 


Wi Sc 14%, TRADE-MARKS, 
seeks the benefit of the trade-mark 
registration statute must accept the 
conditions on which permission for 
registration is given. Trade-Mark Act 
1905, § 5, 15 U.S.C.A, § 85.—Philadel- 
_ phia Inquirer Co. vy. Coe, 38 F.Supp. 
— AQT 


‘D.C.N.Y. The provision in Copyright 
Act of 1905 preserving all remedies 
at law or in equity arising out of 
- wrongful use of trade-mark that exist- 
ed before enactment of the statute was 


tO oe tin U.S JA. 

Postman’s tie Avenue 
F.Supp. 5 : 
: ONY. A word may be registered 
under the 1920 Trade-Mark Act, and 
is entitled to protection if it has ac- 
quired a secondary meaning. 15 U.S. 
OA. § 121 et seq.—Thierfeld v. Post- 
n’s Fifth Avenue Corporation, 37 F. 


Where on certificate for 
egistration of trade-mark ‘Parfum 
inoline by Hrwyn” only the word 
Parfum” was disclaimed, the regis- 
tration was restricted to the combina- 
on mark as used or as “Crinoline by 
‘Erwyn”’.—Erwyn Products v. Lander 


Corporation, 


r Sales Act was not 
and penal 


¥ ch intent was an essential ingredient 
of a violation thereof. Laws 1939, ¢. 
9, 3.—State v. Walgreen Drug Co., 
13 P.2d 650. ; 
Ariz. The statutes providing for reg- 
istration and protection of trade-marks 
were passed to safeguard tradesmen 
against tricks and devices of other 
tradesmen or persons, not to give any 
ne exclusive right to political slogans 
r great names of party leaders. Code 
939, § 43-5605—KHdwards y. Superior 
ourt of Arizona in and for Maricopa 
ounty, 113 P.2d 930. 
 QOkKLCr.App. The statute authorizing 
the board of barber examiners to fix 
minimum prices for barber work, after 
investigation by the board in certain 
designated localities, under rules and 
regulations prescribed by the board, 
after notice to the party or parties af- 
fected, is not unconstitutional. 
St.Ann. § 91 et seq.—Sparks v. State, 
5 Pi2d 277. 
Under the “police power’’ of the state 
to regulate the barber industry in the 
interest of health and sanitation, the 
state may also provide for the fixing of 
reasonable minimum prices for barber 
f work to be charged in various com- 
as munities in order to afford barbers a 
, fair return on their investment and la- 
. bor. 59 OklSt.Ann. § 91 et seq.— 
Sparks v. State, ree 277. 


Cust. & Pat.App. For a mark to be 
entitled to registration as a trade-mark, 
it should’ be one which the law rec- 
ognizes as being capable of distinguish- 
ing goods of its owner from those of 
another.—In re Security Engineering 
Co., 113 F.2d 494. 

Cust.& Pat.App. Registration of no- 
tation “B and B” superimposed on 
 jarger but relatively faintly hatched 
- letters “D O M”’ as applied to an alco- 
_ holie beverage consisting of equal parts 

of Benedictine and cognac brandy was 

roperly refused since the term “B and 

” was descriptive of the goods in view 
of fact that the designation had been 
properly and exclusively used in the 
United States for approximately 30 
years to designate an alcoholic bever- 
age composed of equal parts of genuine 
; Benedictine and brandy and the fact 
that the mark contained additional let- 
ters of apparently arbitrary nature did 
not change the situation. Trade-Mark 
Act of 1905, § 5, as amended, and § 7, 
15 U.S.C.A. §§ 85, 87.—Martell & Co. v. 


are 
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Cust. & Pat.App. Record showed 
that circular recesses in applicant’s al- 
leged trade-mark were a part of appli- 
cant’s pliers and had a utilitarian fune- 
tion, and hence alleged trade-mark con- 
sisting of words ‘Vacuum Grip” sur- 
rounded by rows of circular recesses 
either upraised or countersunk relative 
to the handle grasping surface tool to 
which they are applied was not regis- 
trable. Trade Mark Act of 1905, 15 
_U.S.C.A. §§ 81-109.—In re. Forged Steel 
Products Co., 121 F.2d 492. 

The Commissioner of Patents proper- 
ly held that an alleged trade-mark con- 
sisting of a symbol defined by three 
rows of circular recesses upraised or 
countersunk relative to the handle 
grasping surface of the tool to which it 
is applied was not registrable on 
ground that symbol was- part of the 
tools to which it was applied and that 
it served a utilitarian function. Trade 
Mark Act of 1905, 15 U.S.C.A. §§ 81- 
109.—In re Forged Steel Products Co., 
121 F.2d 492, 


Cust. & Pat.App. A trade-mark 
“Whiz” as applied to soap and other 
goods of same descriptive properties 
was not a “collective trade-mark” with- 
in statute relating to registration of 
collective marks, “collective trade- 


marks’’ being defined as devices, marks. 


or labels used to identify fraternal so- 
cieties, trade associations and unions, 
ete. Trade-Mark Act of 1905, § 1, as 
amended, 15 U.S.C.A. § 81.—R. M. Hol- 
lingshead Corporation v. Davies-Young 
Soap Co.; 121 F.2d 500. 

An applicant for registration of trade- 
mark ‘‘Whiz’’ as applied to soap and 
other goods of same descriptive prop- 
erties was not entitled to registration 
on ground that mark was a ‘‘collective 
trade-mark”, where applicant had for a 
consideration divested itself of any con- 
trol over mark as applied to the soap, 
and hence did not exercise or have right 
to exercise any control over use by op- 
poser of the mark ‘‘Whiz’, Trade-Mark 
Act of 1905, § 1, as amended, 15 US. 
C.A. § 81.—R. M. Hollingshead Corpora- 
tion v. Davies-Young Soap Co., 121 FB. 
2d 500. 

§ 152 

Cust. & Pat.App. The validity of a 
trade-mark and its right to registration 
cannot depend upon color alone, and 
colors alone, when applied to the article 
as a whole, except, under certain cir- 
cumstances, will not constitute a valid 
mark.—In re Security Engineering Co., 


113 F.2d 494, 

To constitute a valid trade-mark 
where color is imposed upon the ar- 
ticle itself and is depended upon as 
a feature of the mark, the color must 
be impressed in a particular design 
as a circle, square, triangle, a cross, 
or a star.—In re Security Engineering 
Co., 113 F.2d 494, 


The painting of end portions of main 
shaft of oil well reamer blue and the 
irregularly shaped portion of central 
parts surrounding the cutting knives, 
aluminum, was not registerable as a 
“Trade-mark’’, since colors were not 
impressed in a particular design.—In 
re Une ae. Engineering Co., 113 F.2d 


§ 153 

C.C,A.Mich. In suit for trade-mark 
infringement and unfair competition, 
evidence held to establish that word 
“Champion” had acquired a secondary 
meaning indicating ‘‘Hemmeter’s Cham- 
pion” cigar manufactured. by plaintiff, 
and hence ‘““Hemmeter’s Champion” was 
not “descriptive’ and was entitled to 
registration. Trade-Mark Act 1905, 15 
U.S.C.A. § 81 et seq.—Hemmeter Cigar 
Co, v. Congress Cigar Co., 118 F.2d 64. 


Cust. & Pat.App. Application for reg- 
istration as trade-mark, the expres- 
sion ‘“‘Vaper Marcel’ which was used 
for hair waving pads, was properly 
denied on ground that the expression 
was descriptive of the use to which 
the pads were put. Trademark Act 
1905, §§ 1 et seq., 6, 15 U.S.C.A. §§ 81 


 UNFAL 
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G 
Wave Corporation, 118 F.2d. 
Fact that applicant for trad 


which in combination were not found 
in dictionaries did not destroy their 
descriptive properties as affecting right 
to trade-mark. Yrademark Act 1905, § 
5, 15 U.S.C.A. § 85.—In re General Ver- 
manent Wave Corporation, 118 F.2d 


020. ‘ 
Application for registration as trade- 
Mark, an artistic design tormed by the 
words ‘“‘Vaper Marcel’? which was used 
for hair waving pads, was properly 
denied. on ground that the quoted 
words were ‘descriptive’ of the use 
to which the pads were to be put. 
Trademark Act 1905, §§ 1 et seq., 5, 
15 U.S.C.A. §§ 81 et seq., 85.—In re 
General Permanent Wave Corporation, 
118 B.2d 1020. 78) te 
App.D.C. Magazines may be describ- 
ed by their subject matter, and trade 
mark “AVIATION” 
magazine dealing with aviation was 
descriptive and registration was in- 
valid. Trade-Mark Act of 1905, § 
5(b), 15 U.S.C.A. § 85(b).—McGraw- 
Hill Pub. Co. v. American Aviation 
Associates, 117 F.2d 2938. 


156 

Cust. & Pat.App. The word “Chan- 
telle’ is merely a geographical name of 
a French town and hence is not regis- 
terable as a trade-mark notwithstand- 
ing that the town is little known in 
the United States, and that Chantelle 
according to a Hrench dictionary pub- 
lished in 1771 referred to customs and 
in certain provinces meant a personal 
tax to the lord from his bond-servants 
because of their servitude to him, giv 
ing them the permission to live on his 
land and to possess certain inheri- 
tances. Trade-ilark Act of 1905, § 5, 
15 U.S.C.A. § 85.—In re Kraft-Phenix 
Cheese Corporation, 120 F.2d 391. 


157 

D.C.Ky. The plaintiff's trade-mark 
“Old Baker” tor whisky, the predom1- 
nunt feature of which was word “Bak- 
er’, an ordinary surname, was not the 
subject of exciusive appropriation as 
a “common-law trade-mark”, but was 
made registerable and entitled to statu- 
tory protection as a ‘trade-mark’ by 
Wederal ‘rade-Mark Act of 1905. 
Trade-Mark Act 1905, § 5, 15 U.S.C.A. 
§ 85.—lKrankfort Distilleries v. Labrot 
& Graham, 34 F.Supp. 131. 

Plaintiff’s registration of trade-name 
“Old Baker’ for whisky under Federal 


Trade-Mark Act of 1905 was invalid, 


where evidence showed that neither 
the word “Baker” nor the words “Old 
Baker’? were in exclusive use as a 
trade-mark of the plaintiff or its pred- 
ecessors from whom it derived title for 
ten years next preceding February 20, 
1905, the date of the passage or the 
act, since such exclusive use for the 
prescribed period was essential to va- 
lidity of registration under the act of 
the name of an individual for use as 
a trade-mark in the manner the name 
was employed by plaintiff. Trade- 
Mark Act 1905, § 5, 15 U.S.C.A. § 85. 
—Frankfort Distilleries vy. Labrot & 
Grabam, 34 F.Supp. 131. 
58 


§1 

Cust. & Pat.App. As between a new- 
comer, seeking registration of trade- 
mark, and registered trade-mark own- 
er, who has won favor with public 
by honest dealing, doubts as to likeli- 
hood of confusion resulting from con- 
current use of two marks on each 
party’s products are resolved against 
newcomer, ‘Trade-Mark Act 1905, § 
5, as amended, 15 US.C.A. § 85.— 
Suzuki & Co. of New York vy. Maggi 
Co., 117 F.2d, 562. 


§ 159 

D.0.D.C. The ‘rade-Mark Act giv- 
ing an applicant for registration of 
trade-mark a right to appeal to court 
and providing that same rules of 
practice and procedure as in case of 
appeal by applicant for patent shall 
govern makes applicable the procedure 
by bill in equity to obtain: a_ patent. 
Trade-Mark Act 1905, § 9, 15 U.S.C.A. 
§ 89; 35 U.S.C.A. § 63.—Philadelphia 
Inguirer Co. v. Coe, 38 F.Supp. 427. 


In determining whether registration 


ark 
combined two common Hnglish words 


used as title of. 


ey 


ie same class, 
t whether the 
intrinsically considered 


- merchandise, 
is 
erly be had to extrinsic evidence as 
to confusion which may be given con- 
trolling importance. Trade-Mark Act 
1905, § 5, 15 U.S.C.A. § 85.—Philadel- 
phia Inquirer Co. v. Coe, 38 F.Supp. 
Cust. & Pat.App. Application for 
registration of trade-mark ‘Crepeglo’”’ 
for women’s crepe hosiery was proper- 
ly denied for confusing similarity to 
and prior use of registered trade mark 
“Crepetex” for like product. Trade- 
Mark Act of 1905, as amended, 15 U.S. 


- C.A. § 81 et seq.—Marshall Field & 
Co. v. R. H. Macy & Co., 115 F.2d 
921. 


Cust. & Pat.App. The trade-mark 
“VEH-TUX” as applied to combination 
fabric and paper bags for flour, sugar, 
etc., is not entitled to registration over 
the opposition of the owner of the 
trade-mark ‘‘VEECUP” for paper cups. 
—Universal Paper Products Co. v. Be- 
mis Bros. Bag Co., 116 F.2d 294. 

Cust. & Pat.App. To bar registration 
of trade-mark under ‘confusion-in- 
trade” clause of Trade-Mark Act, actual 
confusion by concurrent use of such 
mark and registered mark on goods of 
same descriptive properties need not be 
proved. Trade-Mark Act 1905, § 5, as 
amended, 15 U.S.C.A. § 85.—Suzuki & 
Co. of New York v. Maggi Co., 817 F.2d 
562. 


Cust. & Pat.App. Packing company 
was not entitled to registration of 
trade-mark ‘Mansion Brand” for meats 
and meat products, in view of opposi- 
tion of company previously registering 
trade-mark ‘Old Mansion” for coffee, 
teas and spices, since registration of 
the mark would be likely to cause con- 
fusion or mistake concerning origin of 
products in minds of public, in that 
products to some extent were of the 
same ‘descriptive properties”. Trade 
Mark Act of 1920 as amended, 15 U.S. 
c.A. § 81 et seq.—Forst Packing Co. 
vy. C. W. Antrim & Sons, 118 F.2d 576. 


Cust. & Pat.App. Registration of a 
trade-mark for boots and shoes com- 
prising the notation “Bel-View’’ 
prominently displayed within a pair of 
approximately circular lines in asso- 
ciation with the picture of a nurse’s 
head and the disclaimed words ‘Nurse 
Oxford,” all upon a red panel, which 
was generally circular in form, but 
had irregular edges, was properly 
granted on ground that it was so dis- 
tinctly different from the plain design 
red disk of opposer used for goods of 
the same descriptive property that no 
confusion was likely to result.—Misha- 
waka Rubber & Woolen Mfg. Co. v. 
H. C. Godman Co., 119 F.2d 425. 


Cust. & Pat.App. In proceeding for 
registration of trade-mark, it is prop- 
er for the Commissioner of Patents 
and the court to inspect contesting 
marks and make visual comparison 
of them as an aid in determining the 
likelihood of confusion.—Mishawaka 
Rubber & Woolen Mfg. Co. v. H. C. 
Godman Co., 119 F.2d 425. 

In determining whether registration 
should be granted to trade-mark, the 
mark must be considered as an en- 
tirety.—Mishawaka Rubber & Woolen 
MESO COM Nisa dL. Godman Co., 119 
Hi2d 425. 

Cust. & Pat.App. As respects right 
to registration, one may extend his 
trade-mark to other goods of same 
elass—Thomas Pub. Co. v. Harvey & 
Howe, 119 F.2d 430. 

A publisher’s composite trade-mark 
comprising symbol “H. & H.” in form 
of a monogram running completely 
through a dise-shaped_ solid __ back- 
ground and notation ‘“‘What’s New in 
Home Economics” in slanted block 
letters extending through lower por- 
tion of disk, for use upon a periodical 
ealled ‘“What’s New in Home Eco- 
nomies’’ was not “confusingly similar” 
within scope of Trade-Mark Act, with 
registered trade-mark “Industrial 
Equipment News—What’s New’, or 


of the same class, resort may prop-_ 


§ 5, as 
—Thomas 


Cust. & Pat.App. Registration of 
trade-mark comprising the words 
“British Knockabout Model’, printed 
in white upon and extending diagonal- 
ly across a black rectangle with white 
lines upon the rectangle making a 
rectangular enclosure for such words, 
for men’s, boys’ and children’s: outer 
garments, was properly refused as 
confusingly similar to marks “Knock- 
about” and ‘“Nockabout” previously 
registered to others for use on goods 
of the same nature. Trade-Mark Act 
of 1905, 15 U.S.C.A. § 81 et seq.—In 
etek Goldman & Co., 119 F.2d 


Cust. & Pat.App. In determining 
likelihood of confusion from use of 
trade-mark, so as to prevent registra- 
tion thereof, specific differences in 
goods which are of the same general 
descriptive character should be consid- 
ered in connection with differences in 
marks. Trade-Mark Act of 1905, 15 U. 
S.C.A. § 81 et seq.—Puerto Rico Dis- 
ins Co. v. Coca-Cola Co., 120 F.2d 


All persons engaging in interstate 
commerce have rights under the Trade- 
Mark Registration Act. Trade-Mark 
Act of 1905, 15 U.S.C.A. § 81 et’ seq.— 
Puerto Rico Distilling Co. y. Coca-Cola 
Co. 120) B20, 37.0; 

The trade-mark ‘‘Ronricola” for alco- 
holic drink composed of rum sold un- 
der trade-name or brand of ‘‘Ronrico”, 
cola syrup and lime juice, and trade- 
mark ‘Coca-Cola’ for soft drink con- 
taining cola syrup were not so similar 
that confusion would result as to char- 
acter or origin of respective goods or 
as to origin of ingredients composing 
aleoholic drink, and hence trade-mark 
“Ronricola”’ was entitled to registra- 
tion, where alcoholic drink was not 
competitive with soft drink, and word 
“Ronricola’”’ was not suggestive of the 
soft drink products which “Coca-Cola” 
was well known to be, notwithstanding 
that goods were of “same descriptive 
properties” within trade-mark act, or 
that manufacturer of “Ronricola’ had 
knowledge of trade-mark ‘Coca-Cola’. 
Trade-Mark Act 1905, 15 U.S.C.A. § 81 
et seq.—Puerto Rico Distilling Co. v. 
Coca-Cola Co., 120 F.2d 370. 


Cust. & Pat.App. The dominant pur- 
pose of the confusion-in-trade clause of 
the Trade Mark Act is to protect the 
purchasing public from confusion and 
mistake, since Congress never intended 
that a trade-mark should be registered 
if its use was likely to cause confusion 
or mistake in the mind of the public 
or if purchasers were likely to be de- 
ceived by its use. Trade-Mark Act of 
1905, § 5, as amended, 15 U.S.C.A. § 85. 
—Dubonnet Wine Corporation vy. Ben- 
Burk, Inc., 121 F.2d 508. 


A trade-mark ‘‘Bourbonet” as applied 
to liqueurs in class 49, distilled alco- 
holic liquors, and a registered trade- 
mark ‘‘Dubonnet” as applied to wines, 
are deceptively similar and are used on 
“goods of the same descriptive proper- 
ties’, and the trade-mark ‘‘Bourbonet” 
was not entitled to registration, even 
though the registered trade-mark ‘‘Du- 
bonnet’? was owned by one person and 
actually used in commerce by another, 
since their concurrent use would be 
likely to confuse or deceive purchasers, 
Trade-Mark Act of 1905, § 5, as amend- 
ed, 15 U.S.C.A, § 85.—Dubonnet Wine 
Corporation vy. Ben-Burk, Inc., 121 F. 
2d 508. 

Cust. & Pat.App. Where junior party 
was not entitled to rely on assignment 
from former owner of registered trade- 
mark ‘‘Penatriné’ for medicinal reme- 
dies because assignment was not made 
in connection with an existing business, 
junior party could not assert that 
senior party’s registrations of trade- 
marks ‘‘Penetroil’’ for a medicinal lini- 
ment and ‘‘Penetro” for a mouthwash 


rk “Building Products— 
used on a_ periodical — 


were invalid under Trade Mark Re 
tration Act on ground that they 3 
confusingly similar to registered 
“Penatrine’’, since registrations di 
involve any “injury” to sn 
within meaning of act. Trade Mark Ac 
of 1905, §§ 5, 18, 15 U.S.C.A. §§ 8 
—Penetrene Corporation vy, Plough, In 
121 7F 2d 539. Ht es.) 
fust. & Pat.App. The registration o: 
the notation “Dical-D” with a disclaim 


la. 
er of the final ‘‘D” as a trade-mark 
medicinal wafers containing dicalciu 
phosphate and yiosterol was properly 
granted as not confusingly similar to — 
opposer’s trade-marks ‘“Dial-Ciba” an 
“Dial” for a pharmaceutical pr« saa 
diallylbarbiturie acid, used as dor- 
mitive and a sedative—Ciba Pharm: 
ceutical Products y. Abbott Labo 
tories, 121 F.2d 551. } ee 
Cust. & Pat.App. Registration 
trade-mark “White House” for u 
ice cream was denied as confus 
similar to opposer’s registered — 
mark ‘‘White House” for. use 
and coffee, since the goods of tl 
spective parties possessed the 
“descriptive properties” withi 
view of the confusion-in-trade e¢ 
of the Trade-Mark Act. Trade- 
Act of 1905, § 5, 15 U.S.C.A. § 


Dwinell-Wright Co. vy. Gundla 
F.2d 639. 
160 


8 ; 
Cust. & Pat.App. Similarity 
sounds of terms ‘Aji’, sought 
registered as trade-mark for sg 
ing powder, and words “Magg 
“Maggis”’, registered as trade 
for soup seasonings, held suffice 
bar registration sought because of co 
fusion likely to result from concur 
use of two marks on goods of same d 
scriptive properties. Trade-Mark | 
05, § 5, as amended, 15 U.S.C. 
85.—Suguki & Co. of 
Maggi Co., 117 F.2d 562. 


§ 161 Pitan 
Cust. & Pat.App. ‘‘Merchandis 
the same descriptive properties’, 
in statute providing that trade-r 
which are identical with a regi 
or known trade-mark owned and in 
by another and appropriated to ‘1 
chandise of the same descriptive 
erties” shall not be registered, is _ 
en a liberal interpretation in orde 
effectuate the purpose of the 
Trade-Mark Act of 1905, § 5, : 
CAS 85.—General Shoe Corpo 
y. Forstner Chain Corporation, 11 
2a 127) 
Cust. & Pat.App. In iz 
whether goods are of the ‘‘same descrip- 
tive properties” for purposes of trade- — 


or purchasers.—Universal Paper Prod- 
ucts Co. v. Bemis Bros. Bag Co., 116. 
F.2d 294, i 
Paper cups and combination fabric — 
and paper bags apparently designed to 
contain sugar, flour, ete., are of ee 
“same descriptive properties” for trade-_ 
mark purposes.—Universal Paper Prod- 
ucts Co. v. Bemis Bros. Bag Co., 116 — 
F.2d 294, : ane 
§ 170 ‘ 
Cust. & Pat.App. In trade-mark in- ~ 
terference proceeding, burden rested on 
junior party to prove its right to priar- 
ity and registration of trade mark in-- 
volved.—Corr vy. Oldetyme Distillers, 
118 F.2d 919. 
§ 173 see 
Cust. & Pat.App. In opposition pro- 
ceedings, trade-marks should not be 
dissected but should be compared as a 
whole, and when so compared if they 
appear to be confusingly similar, no 
portion of the mark should be disre- 
garded, though it may be descriptive 
of the character of the goods. Trade- 
Mark Act of 1905, as amended, 15 U.S. 
C.A. § 81 et seq.—Marshall Field & Co. 
y. R. H. Macy & Co., 115 F.2d 921. 
Cust. & Pat.App. In trade-mark in- 
terference proceeding, junior party was 
not entitled to registration of mark 
“Three Feathers” for use on whisky, 
where it appeared, without regard to 
prohibition period, that mark had been 


§ 173 TRADE-MARKS, 

definitely abandoned by former own- 

ers and business with which it had 

been connected terminated prior to al- 
_ leged assignment to junior party, and 
that senior party had used mark in 
interstate commerce before junior par- 
ty.—Corr v. Oldetyme Distillers, 118 
¥H.2d 919. 4 

Cust. & Pat.App. The validity of a 
registered trade-mark cannot be chal- 
lenged in an opposition proceeding. 
Trade-Mark Act of 1905, § 1 et seq., 
as amended, 15 U.S.C.A. § 81 et seq.— 
-R. M. Hollingshead Corporation vy. Da- 
_ vies-Young Soap oad F.2d 500. 

1 


 p.0.Ky. The defendants were not 
“estopped” from challenging plaintiff's 
right to exclusive use of word ‘Baker’ 
or words “Old Baker” as a trade-mark 
'_ for whisky or from attacking validity 
- of plaintiff's registration of the name 
as its trade-mark by reason of one of 
the defendants having been an officer 
and stockholder of plaintiff's predeces- 
sor. Trade-Mark Act 1905, § 5, 15 US. 
— C.A. § 85.—Frankfort  Distilleries v. 
- Labrot & Graham, 34 F.Supp. 131. 

: 4 178 


i! § 

es Cust. & Pat.App. In opposition pro- 
ceeding, sole question was whether 
trade-marks so nearly resembled each 
other that their use upon identical 
- goods would be likely to cause con- 
fusion in trade. Trade-Mark Act of 
1905, as amended, 15 U.S.C.A. § 81 
. et seq.—Marshall Field & Co. v. R. H. 
 ' Maey & Co., 115 F.2d 921. 
Cust. & Pat.App. In_ trade-mark op- 
position proceedings, Patent Office tri- 
bunals are not limited to precise issues 
presented in notice of opposition, but 
under statute may dispose of any ques- 
* tion relating to a proposed registration 
| that might properly be considered in 
an ex parte proceeding, and if appli- 
_ cant’s mark is identical with a regis- 
‘tered mark or confusingly similar there- 
to, and applicant’s goods are of the 
- same descriptive properties as regis- 
. trant’s goods, the application should be 
denied regardless of issues raised by 
the notice of opposition. Trade-Mark 
SeeActrof. 1905, § 7, 15 US.C.A. § 87.— 
- Dubonnet Wine Corporation y. Ben- 
Burk, Inec., 121 F.2d 508. 

. In trade-mark opposition proceeding 
-_ inyolving application for registration of 
trade-mark “‘Bourbonet” as applied to 
liqueurs in class 49, distilled alcoholic 
liquors, and registered trade-mark ‘‘Du- 
bonnet” as applied to wines, it was not 
only the right but the duty of the Pat- 
ent Office tribunals to determine ex 
- parte and without reference to issues 
raised by the notice of opposition 
whether the trade-mark was entitled 
to registration. Trade-Mark Act of 
1905, § 5, as amended, 15 U.S.C.A. § 85. 
_ —Dubonnet Wine Corporation v. Ben- 

Burk, Inc., 121 F.2d 508. 

§ 180 
“Cust. & Pat.App. In opposition pro- 
ceeding involving trade-mark ‘‘Crepeg- 
lo” and trade-mark ‘“Crepetex”’ as ap- 
plied to women’s crepe hosiery, regis- 
trations to third parties of trade-marks 
containing the words ‘‘Crepe’’, or marks 
incorporating such word, could not be 
eonsidered. Trade-Mark Act of 1905, 
as amended, 15 U.S.C.A. § 81 et seq.— 
Marshall Field &°Co. v. R. H. Macy & 
Cor 115. F.2d 921: 

§ 184 

N.Y¥.Sup. Rejection of registration 

under Trade-Mark Act of 1905 was not 

conclusive upon court as to whether 
word was trade-mark or a word of 

description. ‘l'rade-Mark Act of 1905, 
$5, 15 U.S.C.A. § 85.—Thierfeld v. Cer- 

reta, 21 N.Y.S.2d eo 174 Mise. 590. 


§ 18 

Cust. & Pat.App. Whether prior user 
of word as a trade-mark was entitled 
to cancellation of registration thereof 
_ by another depended on whether goods 
ot the respective parties possessed the 
same descriptive properties. Trade- 
Mark Act’ of 1905, 15 U.S.C.A. § 81 et 
seq.-General Shoe Corporation y., 
Forstner Chain Corporation, 113 F.2d 
127. 

Boots, shoes, and slippers are’ not 
“merchandise of the same descriptive 
' properties” as articles of jewelry, such 
as key chains, bracelets, etc., so as to 
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require cancellation of trade-mark reg- 
istration of the word ‘Fortune’ as ap- 
plied to the latter, at instance of pri- 
or user_of the word as applied to the 
former. Trade-Mark Act of 1905, § 5, 
15 U.S.C.A. § 85.—General Shoe Corpo- 


ration v. Forstner Chain Corporation, 
13) R20 1273 


Cust. & Pat.App. A petition for can- 
cellation of registration of trade-mark 
must allege facts upon which injury 
to petitioner is predicated. Trade- 
Mark Act of 1905, § 1 et seq., and § 13, 
15 U.S.C.A. §§ 81 et seq., 93 —Old Monk 
Olive Oil Co. yv. Southwestern Coca- 
Cola Bottling Co., 118 F.2d 1015. 

In trade-mark cancellation proceed- 
ing, where registrant denied in _ its 
answer all of the aliegations of fact 
in petition, burden of establishing by 
competent evidence injury by registra- 
tion of .mark was upon _ petitioner. 
Trade-Mark Act of 1905, § 1 et seq., 
and § 13, 15 U.S.C.A. §§ 81 et seq., 93. 
—Old Monk Olive Oil Co. v. Southwest- 
Praca heute Bottling Co., 118 F.2d 


§ 189 

Cust. & Pat.App. In trade-mark can- 
ceellation proceeding, registrant’s an- 
swer denying all specific allegations of 
fact in petition squarely put in issue 
question of injury to petitioner, and 
Commissioner of Patents did not err in 
considering such question, irrespective 
of whether question was raised in peti- 
tioner’s appeal. Trade-Mark Act of 
1905, § 1 et seq., and § 13, 15 U.S.C.A. 
§§ 81 et seq., 93.—Old Monk -Olive Oil 
Co. v. Southwestern Coca-Cola Bottling 
Co., 118° F.2d 1015. 

The Commissioner of Patents, in ap- 
peals under his jurisdiction, is not pro- 
hibited either by statute or rules of 
Patent Office from considering plain 
errors appearing from the record be- 
fore him, although such errors are not 
assigned by party taking an appeal.— 
Old Monk Olive Oil Co. v. Southwest- 
ee Bottling Co., 118 F.2d 

In proceeding for cancellation. of 
trade-mark “Old Monk” as applied to 
soft drinks, wherein petitioner estab- 
lished that it was the prior user of 
such trade-mark upon goods of same 
descriptive properties, it was incum- 
bent upon petitioner to establish use 
of its trade-mark on or about filing 
date of its petition. Trade-Mark Act 
of 1905, § 1 et seq., and § 13, 15 US. 
C.A. §§ 81 et seq., 93.—Old Monk Olive 
Oil Co. v. Southwestern Coca-Cola Bot- 
tling Co., 118 F.2d 1015. 

There is a distinction between proof 
required of a petitioner for cancella- 
tion claiming to own a valid trade- 
mark and proof required of a petition- 
er who merely claims right to use a 
descriptive mark and disputes right of 
ownership of such mark in anyone, and 
law relating to cancellation of techni- 
cal trade-marks is not applicable to 
cancellation of descriptive marks, 
Trade-Mark Act of 1905, § 1 et seq., 
and § 13, 15 U.S.C.A. §§ 81 et seq., 93. 
—Old Monk Olive Oil Co. v. Southwest- 
eT ae eh Bottling Co., 118 F.2d 
1015. 


In proceeding for cancellation of 
trade-mark “Old Monk” as applied to 
soft drinks, wherein petitioner estab- 
lished that it was prior user of such 
trade-mark upon goods of same de- 
seriptive properties, petitioner’s appli- 
cation for registration of its trade- 
mark a few months before filing peti- 
tion for cancellation was not “prima 
facie evidence’ of use of its trade-mark 
on or about filing date of its petition 
for cancellation, although it would be 
prima facie evidence in an opposition 
proceeding involving such application. 
Trade-Mark Act of 1905, § 1 et seq,, 
and § 13, 15 U.S.C.A. §§ 81 et seq., 93. 
—Old Monk Olive Oil Co. v. South- 
western Coca-Cola Bottling Co., 118 F. 
2d 1015. 

In trade-mark cancellation proceed- 
ing, rejection of petitioner’s application 
for registration of its trade-mark was 
not sufficient proof of injury to author- 
ize granting petition, in absence of 
proof showing that petitioner was us- 
ing its mark on or about time of filing 
petition for cancellation, Trade-Mark 
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IR COMPE'! 
Act of 1905, § 1 et seq., 
U.S.C.A. §§ 81 et seq., 938. 


Olive Oil Co. v. Southwestern Coca-. 
Cola Bottling Co., 118 F.2d 1015. 

In proceeding for cancellation of 
trade-mark “Old Monk” as applied to 
soft drinks, wherein petitioner estab- 
lished that it was prior user of such 
trade-mark upon goods of same de- 
scriptive properties, proof that peti- 
tioner was using its trade-mark upon 
loganberry juice on April 13, 19338, did 
not authorize a presumption that such 
use continued until June 10, 1938, the 
filing date of petition for cancellation. 
Trade-Mark Act of 1905, § 1 et seq., 
and § 13, 15 U.S.C.A. §§ 81 et seq., 93. 
—Old Monk Olive Oil Co. y. South-. 
western Coca-Cola Bottling Co., 118 
F.2d 1015. 

Evidence was insufficient to justify 
cancellation of registration of trade- 
mark ‘Old Monk”, as applied to soft 
drinks, where evidence failed to show 
use by petitioner, which was a prior 
user of such mark, of its mark at time 
of filing petition for cancellation. 
Trade-Mark Act of 1905, § 1 et seq., 
and § 138, 15 U.S.C.A. §§ 81 et seq., 
93.—Old Monk Olive Oil Co. vy. South- 
western Coca-Cola Bottling Co., 118 F. 
2d 1015. 

§ 192 


Cust. & Pat.App. Where, after filing 
of record certified to the United States 
Court of Customs and Patent Appeals ‘; 
on the appeal, appellee suggested dimi- 
nution of the record, and the court 
granted certiorari, subject to assess- 
ment of costs, and court found on full 
consideration that subject matter certi- 
fied in response to the writ and. printed 
as part of the record related to interloc- 
utory proceedings in Patent Office which 
were not involved in the appeal and 
which under state of pleadings in the 
appeal required no action by the court, 
appellee would be ordered to pay costs 
incident to diminution of the record.— 
Penetrene Corporation y. Plough, Inc., 
121 B.2d 539. 

§ 193 


Cust. & Pat.App. A decision of Com- 
missioner of Patents denying petition 
of applicant in which applicant as- 
serted that it should not be estopped 
from denying descriptiveness of trade- 
mark which it sought to register un- 
der Trade-Mark Act of February 20, 
1905, by reason of a prior registra- 
tion under act of March 19, 1920, was 
not a decision from which an appeal 
could be taken to Court of Customs 
and Patent Appeals. Trade-Mark Act 
of 1905, § 1 et seq., and §§ 8, 9, 15 
U.S.C.A. § 81 et seq., and §§ 88, 89; 
Trade-Mark Act of 1920, § 1 et seq., 
15 U.S.C.A. § 121 et seq.; Rules Gov: 
erning the Registration of Trade- 
Marks, rule 61, 15 U.S.C.A. following 
section 105.—In re Railley Corpora- 
tion, 119 F.2d 595. 

A decision by Commissioner of Pat- 
ents refusing to renew registration of 
a trade-mark or Commissioner’s deci- 


sion relating to registration under 
Trade-Mark Act of March 19, 1920, 
are not “appealable decisions’. Trade- 


Mark Act of 1920, § 1 et seq., 15 US. 
C.A. § 121 et seq.—In re Railley Cor- 
poration, 119 F.2d 595. 
Cust. & Pat.App. No appeal lies to 
the United States Court of Customs 
and Patent Appeals from a refusal by 
the Commissioner of Patents to regis- 
ter a mark under the Trade-Mark Act 
of 1920. Trade-Mark Act of 1920, § 
1 et seq., 15 U.S.C.A. § 121 et seq.— 
In re Cohen, Goldman & Co., 119 F.2d 


599. 
§ 196 

Cust. & Pat.App. On appeal to the 
United States Court of Customs and 
Patent Appeals from decision of Com- 
missioner of Patents, granting registra- 
tion of a trade-mark, the question as 
to whether the term ‘‘Bel-View” used in 
the mark was a_ geographical term 
could not be considered, where it was 
not suggested below, and was not re- 
ferred to in the reasons of appeal.— 
Mishawaka Rubber & Woolen Mfg. Co. 
v. H. C. Godman Co., 119 F.2d 455. 

Cust. & Pat.App. Where appiicant for 
registration of mark ‘‘Nippy” for use on 
canned dog and cat food did not appeal 


F.2d 390. 
Cust. & Pat.App. Where affidavit re- 
ferred to in excerpt from a decision of 
the Commissioner of Patents in a com- 
panion appeal was not in the record, 
and there was no explanation of why it 
was not, quotation from affidavit ap- 
pearing in decision was required to be 
- regarded as accurate on appeal in trade- 
mark registration proceeding.—In_ re 
Loe Steel Products Co., 121 F.2d 


§ 205 
C.C.A.Md. Substantive rights under 
a trade-mark are not dependent upon 
R or affected by registration, and its sec- 
ondary as distinguished from its pri- 
mary significance is still open to ques- 
tion. Act March 8, 1881, 21 Stat. 502; 
Trade-Mark Act of 1905, § 1 et seq., 
15 U.S.C.A. § 81 et seq.—Dixi-Cola 
Laboratories v. Coca-Cola Co., 117 F.2d 
352, modifying Coca-Cola Co. v. Dixi- 
Cola Laboratories, 31 F.Supp. 835. 
C.C.A.Mich. Registration of a trade- 
mark by the Patent Office raises a_pre- 
sumption of validity—Hemmeter Cigar 
ie y. Congress Cigar Co., 118 F.2d 
64. 


C.C.A.Mich. The registration of 
plaintiff’s trade-marks did not enlarge 
plaintiff's substantive rights in action 
for trade-mark infringement and un- 
fair competition but merely conferred 
jurisdiction on federal courts, regard- 
less of diversity of citizenship, and 
gave plaintiff certain procedural ad- 
vantages.—Mishawaka Rubber & Wool- 


en Mfg. Co. vy. S. S. Kresge Co., 119 
F.2d 316. s 
A “patent” or “copyright” exists 


the instant that either is issued or 
entered, and patentee or author, with- 
out use, remains the real or true own- 
er of the grant until it is dedicated 
to public use by abandonment or by 
operation of law, but the registry of a 
trade-mark does not ipso facto make 


the mark.—Mishawaka Rubber & 
Woolen Mfg. Co. v. S. S. Kresge Co., 
119 F.2d 316. 


The registration of a trade-mark is 
the recognition of a fact rather than 
the grant of a privilege—Mishawaka 


Rubber & Woolen Mfg. Co. v. S. 
Kresge Co., 119 F.2d 316. 
C.C.A.Mo. Mere registration under 


the Federal Trade-Mark Act does not 
create a trade-mark and confers no 
new rights to the mark claimed nor 
any greater rights than already existed 
at common law without registration. 
Trade-Mark Act 1905, § 16, 15 U.S.C.A. 
§ 96.—Walgreen Drug Stores v. Obear- 
Nester Glass Co., 113 F.2d 956. 


Trade-mark registration is a method 
of recording for protection of dealers, 
the public, and owners of trade-marks 
and is notice of the claims of the owner 
affecting his right to the mark but the 
right thereto must have accrued from 
actual use. Trade-Mark Act 1905, § 
16, 15 U.S.C.A. § 96.—Walgreen Drug 
Stores v. Obear-Nester Glass Co., 113 
F.2d 956. , ; 

Where applicant for registration of 
trade-mark claimed acquisition of com- 
mon-law right to exclusive use of 
trade-mark on prescription bottles, and 
claim was so limited at time of re- 
registration, such limitation served as 
notice to the world that right to ex- 
elusive use of trade-mark was claimed 
on prescription bottles only and when 
action was brought for infringement of 
trade-mark, limitation served as an 
“admission against interest.”’ Trade- 
Mark Act 1905, § 16, 15 US.C.A. § 
96.—Walgreen Drug Stores v. Obear- 
Nester Glass Co., 113 F.2d 956. | 

A registered trade-mark is limited 
by its claim, and applicant is con- 
‘cluded by statement in his applica- 
tion. Trade-Mark Act 1905, § 16, 15 


AMES, A 


956. 

The exclusive right to use of trade- 
mark should be limited to use on class 
of goods for which it was registered 
as set forth in statement filed, and to 
merchandise of substantially the same 
descriptive properties. Trade-Mark Act 
1905, § 16, 15° U.S.C.A. § 96,—Wal- 
green Drug Stores y.. Obear-Nester 
Glass Co., 113 F.2d 956. 

Registration of trade-mark ‘‘Rex” for 
prescription bottles did not preserve 
right to use of that mark or a similar 
one on all other bottles and on all 
glass ware, under the “doctrine of ex- 
pansion of business.’? Trade-Mark Act 
1905, § 16, 15 U.S.C.A. § 96.—Wal- 
green Drug Stores v. Obear-Nester 
Glass Co., 113 F.2d 956. 

C.C.A.Wis. The fact that plaintiff in 
action to enjoin infringement of trade- 
mark had unqualifiedly disclaimed in 
its first trade-mark registration the 
words which were contained in its 
trade-mark, would not “estop” plain- 
tiff from the use of the trade-mark, 
since the plaintiff had the common-law 
right to its trade-mark if otherwise 
valid, irrespective of registration. 
Trade-Mark Acts of 1905 and 1920, 15 
U.S.C.A. §§ 81-109 and § 121 et seq.— 
Steem-Hlectrie Corporation v. Herzfeld- 
Phillipson Co., 118 F.2d 122, affirming 
29 F.Supp. 1011, 

D.C.D.C. The trade-mark law is 
neces#arily of limited scope and ef- 
fect in that it does not create or es- 
tablish substantive property rights in 
trade-marks, which really depend up- 
on the laws of the particular states, 
and the effect of registration is not 
to create trade-mark rights thereto- 
fore nonexistent but only to give pub- 
licity to existing rights and claims 
and to _ facilitate remedies therefor. 
Trade-Mark Act 1905, § 5, 15 U.S.C.A. 

85.—Philadelphia Inquirer Co. v. 
Coe, 38 F.Supp. 427. 

D.C.Ky. The plaintiff’s certificate of 
registration of “Old Baker” as_ its 
trade-mark for whisky issued by the 
Patent Office under Federal Trade-Mark 
Act of 1905 created a presumption in 
favor of validity of plaintiff’s trade- 
mark, but such presumption was re- 
buttable and could be overcome by 
evidence to the contrary. Trade-Mark 
Act 1905, § 5, 15 U.S.C.A. § 85.—Frank- 
fort Distilleries v. Labrot & Graham, 
34 F.Supp. 131. 


The action of Patent Office in grant- 
ing registration of a trade-mark is 
merely an administrative act and does 
not preclude any interested person 
from exercising right to challenge va- 
lidity thereof in any court wherein it 
may be called in question.—Frankfort 
Distilleries vy. Labrot & Graham, 34 F, 
Supp. 131. 

Where plaintiff’s registration of “Old 
Baker’ ag its trade-mark for whisky 
under Federal] Trade-Mark Act of 1905 
was invalid, plaintiff was entitled only 
to protection afforded by common law 
A Soe unfair competition and not that 
afforded by the statute. Trade-Mark 
Act 1905, § 5, 15 U.S.C.A. § 85.—Frank- 
fort Distilleries vy. Labrot & Graham, 
34 F.Supp. 131. 


D.C.Ky. The holder of a certificate of 
registration of a trade-mark may pro- 
tect his trade-mark and enjoin intringe- 
ment of it, and has a right to rely on 
that registration and to extend and 
broaden the significance of the trade- 
mark to an unlimited degree.—Grocers 
Baking Co. v. Sigler, 40 I’.Supp. 149. 

D.C.Mich. A registered trade-mark 
consisting merely of a narrow red 
stripe applied to all kinds of fishing 
equipment and other sporting goods ei- 
ther on a box or a tag or on the arti- 
cle itself is invalid. Trade-Mark Act 
1905, 15 U.S.C.A. § 81 et seq.—James 
Heddon’s Sons v. Millsite Steel & Wire 
Works, 35 F.Supp. 169. 

D.C.N.Y. A word may be registered 
under the 1920 Trade-Mark Act, and 
is entitled to protection if it has ac- 
quired a secondary meaning. 15 U.S. 
C.A. § 121 et seq.—Thierfeld v. Post- 
man’s Fifth Avenue Corporation, 37 F. 
Supp. 958. 
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Corporation, 37 F.Supp. 958. iy 

D.C.Wis. 
validity 
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F.Supp. 771. “S 


Del.Ch. The registration of a trade- 


mark does not create any substantive 
rights 


ts in the registrant, but merely — 
provides remedial and procedural bene- — 
fits or advantages and authorizes triple 


isd 


damages for infringement, and whether — 


is entitled to appropriate relief in cai 
of unauthorized use.—Mundorff Beve 


been no_ registration. 15 U.S.C.A 
121(b).—Thierfeld v. Cerreta, 21 N. 
2d 837, 174 Mise. 590. F 


came part of the law, and no Special _ 
legislation in the United States was 
it effective. Pan 


necessary to make 


American Trade-Mark Convention Feb. — 


27, 1931, 46 Stat. 2907 et seq.—Bacardi 
Corporation of America v. Domenech, 
61 S.Ct. 219, 311 U.S. 150, 85 L.Hd. — 
reversing Sancho v. Bacardi Corpor 


tion of America, 109 F.2d 57, certiorari 


84 L.Hd. 1002. 
Pan American 


et seq.—Bacardi Corporation of Amer- 
ica v, Domenech, 61 S.Ct. 219, 311 va ee 
Ny 


150, 85 


L.Hd, —, reversing Sancho v. 
Bacardi 


Corporation of America, 109 


bs 


aN 


¥.2d 57, certiorari granted Bacardi Cor- 


poration of America vy, Sancho, 60 S.Ct. — 


888, 309 U.S. 652, 84 L.Ed. 1002. 

The Pan American 
to give effect to the purpose which 
animates it. Pan American Trade- 
Mark Convention Feb. 27, 1931, 46 


Stat. 2907 et seq.—Bacardi Corporation 


Trade-Mark _ 
_Treaty should be liberally construed 


of America v. Domenech, 61 S.Ct. 21/9,<0m 
311 U.S. 150, 85 L.Hd, —, reversing) | 


Sancho v. Bacardi Corporation of 


America, 109 F.2d 57, certiorari grant- 
ed Bacardi Corporation of America vy. 
Sancho, 60 S.Ct. 888, 309 U.S. 652, 84 


L.Ed. 1002 


The purpose of the Pan American — 


Trade-Mark Treaty is to protect the 


foreign trade-marks which fall within © 


the treaty’s purview. Pan American 
Trade-Mark Convention Feb. 27, 1931, 
46 Stat. 2907 et seq.—Bacardi Corpora- 
tion of America v. Domenech, 61 S.Ct. 
219, 311 U.S. 150, 85 L.Ed. —, revers- 
ing Sancho y. Bacardi Corporation of 
America, 109 F.2d 57, certiorari grant- 
ed Bacardi Corporation of America y. 
Sancho, 60 S.Ct. 888, 309 U.S. 652, 84 
L.Hd. 1002. 

Under Pan American Trade-Mark 
Treaty, if duly tegistered or legally 
protected in one of the contracting 
states, a mark is to be admitted to 
registration or deposit and is to be 
legally protected in the other contract- 
ing states, and the condition of that 
protection in the other states, which 
is compliance with formal provisions 
of the domestic law, indicates that 
formalities or procedural requisites are 
envisaged and that when they have 
been met, it is the intent of the treaty 
to confer a substantive right to the 
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protection of a foreign mark. Pan 
American Trade-Mark Convention Feb, 
27, 1931, 46 Stat. 2907 et seq.—Bacardi 
Corporation of America V. Domenech, 
* 61 S.Ct. 219, 311 U.S. 150,.85 L.Ed. —, 
: y. Bacardi Corpora- 
109 F.2d 57, certio- 
Corporation of 
S.Ct. 888, 309 


to its protection in that state attaches. 
Pan American Trade-Mark Convention 
Feb. 27, 1931, 46 Stat. 2907 et seq.— 
Bacardi Corporation of America _v. 
Domenech, 61 S.Ct. 219, 311 U.S. 150, 
85 L.Ed. —, reversing Sancho v. Ba- 
ardi Corporation of America, 109 F.2d 
57, certiorari granted Bacardi Corpo- 
ation of America y. Sancho, 60 8.Ct. 
88,809 U.S. 652, 84 L.Ed. 1002. 
Under the Pan American ‘Trade- 
Mark Treaty, a ratifying state, on due 
registration of a foreign mark in ac- 
cordance with the treaty, is bound to 
protect the owner in the use of that 
- mark and cannot escape such obligation 

of the treaty and deny protection by 
he simple device of embracing its own 
nationals in that denial. Pan Amer- 
can Trade-Mark Convention Feb. 27, 
931, 46 Stat. 2907 et seq.—Bacardi 
orporation of America v. Domenech, 
fos Ct. 219, 3110.8. 150;.85 L.Hd-—, 
reversing Sancho vy. Bacardi Corpora- 
tion of America, 109 F.2d 57, certio- 
ari granted Barecardi Corporation of 
America y. Sancho, 60 S.Ct. 888, 309 U. 
_ S. 652, 84 L.Hd. 1002. 


The purpose of the Pan American 
Trade-Mark Treaty is to prevent piracy 
nd to prevent a ratifying state from 
denying protection to a foreign mark 
because of its origin or previous regis- 
tration in a foreign country. Pan 
American Trade-Mark Convention Feb. 
7, 1931, 46 Stat. 2907 et seq.—Bacardi 
sorporation of America v. Domenech, 
- 61 8.Ct. 219, 311 U.S. 150, 85 L.Hd. —, 
reversing Sancho v. Bacardi Corporation 
a ‘of America, 109 F.2d 57, certiorari 
: ‘granted Bacardi Corporation of America 
_y. Sancho, 60 S.Ct. 888, 309 U.S. 652, 84 
_ L.Ed, 1002. 

The right of a Cuban corporation 
which owned trade-marks for use on 
um to make separate transfer to a 
Pennsylvania corporation of the right 
to use and exploit the trade-marks 
n Puerto Rico was recognized by the 
Pan American Trade-Mark Treaty. 
Pan American Trade-Mark Convention 
Feb. 27, 1931, 46 Stat. 2907 et seq.— 
Bacardi Corporation of America vy. 
Domenech, 61 S.Ct. 219, 311 U.S. 150, 
85 L.Ed. —, reversing Sancho v. Ba- 
eardi Corporation of America, 109 F.2d 
57, certiorari granted Bacardi Corpora- 
tion of America v. Sancho, 60 S.Ct, 888, 
309 U.S. 652, 84 L.Ed. 1002. . 


3] Puerto Rican legislation prohibiting 
use of trade-marks on distilled spirits 
manufactured in Puerto Rico if the 
Hy marks had previously been used any- 
where outside Puerto Rico unless they 
had been used on spirits manufac- 
tured in Puerto Rico on or before Feb- 
ruary 1, 1936, or had been used ex- 
clusively in continental United States 
prior to that date, is invalid on ground 
of repugnancy to the Pan American 
Trade-Mark Treaty, and énforcement 
of such legislation was properly en- 
joined at suit of Pennsylvania cor- 
_ poration which was entitled to manu- 
facture and sell rum in Puerto Rico 
under trade-marks of a Cuban corpora- 
tion and which in March, 1936, ar- 
ranged for installation of manufactur- 
‘ing plant in Puerto Rico. Laws Puerto 
, Rico 1936, 8rd_Sp.Sess., No. 6, § 44, 
v as amended by Laws Puerto Rico 1937, 
, No, 149, §§ 8, 7; Pan American Trade- 
Mark Convention, Feb. 27, 1931, 46 
Stat. 2907 et seq.—Bacardi Corporation 
of America v. Domenech, 61 S.Ct. 219, 
311 U.S. 150, 85 L.Ed. —, reversing 
Sancho vy. Bacardi Corporation of Amer- 
ica, 109 W.2d 57, certiorari granted 
Bacardi Corporation of America y. San- 
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§ 212 

C.C.A.Mo. A name cannot be as- 
signed except in connection with the 
particular business in which it has been 
used, with its good will, and for con- 
tinued use upon the same articles or 
class of articles, and hence affiliate did 
not acquire ownership of trade-mark 
for use on beer by consent of liquor 
company which had applied the mark 
to whisky, since consent did not car- 
ry with it any good will.—Atlas Bever- 
age Co. y. Minneapolis Brewing Co., 
103 E20. 672, 

C.C.A.N.Y. A right to use trade-mark 
or trade-name cannot be transferred in 
gross.—American Broadcasting Co. vy. 
Wahl Co., 121 F.2d 412, reversing 36 
F.Supp. 167. 

D.O.N.Y. An amended complaint al- 
leging that plaintiff obtained a license 
of a trade-mark “Double or Nothing” 
from its owner, that plaintiff did broad- 
cast a radio program under that title, 
and that defendants broadcasted a 
program substantially similar entitled 
“Take It or Leave It,’ was insufficient 
to state a cause of action for infringe- 
ment of trade-mark, since there can be 
no license of a trade-mark or even an 
assignment thereof except in connection 
with the transfer of the business with 
which it has already been used.—Ameri- 
can Broadcasting Co. v. Wahl Co., 36 F. 
Supp. 167. 

D.C.S.C. A trade-mark may be as- 
signed or licensed only in connection 
with the existing business with which 
it has become associated.—Lone Ranger 
v. Cox, 39 F.Supp. 487. 

Cust. & Pat.App. A trade-mark is as- 
Signable only in connection with the 
business in which it is used.—Penetrene 
popporabion v. Plough, Ine, 121 F.2d 


§ 218 

C.C.A.Ill. The joint and concurrent 
use of trade-marks “Sunkist” and “Sun- 
Kist” by co-operative marketing asso- 
ciation marketing fruit and their prod- 
ucts, and by corporation packing and 
selling groceries, under agreement 
whereby each granted the other the 
right to employ the marks, was proper. 
Trade-Mark Act of 1905, § 5, 15 US. 
C.A. § 85.—California Fruit Growers 
Exchange v. Windsor Beverages, 118 
F.2d 149. 

Cust. & Pat.App. Where, in trade- 
mark interference proceeding, applicant 
was awarded priority over party which 
had registered mark, and thereafter ap- 
plicant by contract conveyed the right 
to use mark to such party, between 
time when award of priority was made 
and the date of execution of contract, 
applicant could have brought a proceed- 
ing under Trade-Mark Act to cancel the 
registration of the party, and under 
doctrine of “res judicata”, applicant 
would have been entitled to such cancel- 
lation, but upon failure to do so, and 
after execution of contract, applicant 
could no longer rely upon award of pri- 
ority. Trade-Mark Act of 1905, § 13,15 
U.S.C.A. § 93.—R. M. Hollingshead Cor- 
poration v. Davies-Young Soap Co., 121 
F.2d 500. 

Where, after applicant for registration 

in trade-mark interference proceeding 
was awarded priority over party which 
had registered mark, applicant by con- 
tract conveyed right to exclusive use of 
mark “Whiz” as applied to a grit paste 
soap, applicant was. “estopped” from 
claiming that it had right to exclusive 
use of the mark “Whiz’ upon soap 
and upon goods of the same descriptive 
properties. Trade-Mark Act of 1905, § 
13, 15 U.S.C.A. § 93.—R. M. Hollings- 
head Corporation v. Dayvies-Young Soap 
Co., 121 F.2d 500. 

Ala. Under a contract for sale of 
business of manufacturing a soft drink 
concentrate and a trade-mark wherein 
buyer appointed seller exclusive agent 
for selling concentrate in certain terri- 
tory, and a subsequent contract be- 
tween seller and licensee whereby li- 
censee was licensed to purchase concen- 
trate and to use trade-mark, seller had 
a right as exclusive sole agent for sale 
of concentrate in specified territory 


ANE 


i rn ‘ iy . 
ND UNFAIR 


and reserved to him 


in 
the business as to concentrate man 
tured by concern, to which the business 
and trade-mark were conveyed by buy- 
er, for designated territory.—Try-Me 
Bottling Co. v. Teaver, 2 So.2d 611. 

Colo. Where owner of a formula 
copyright and trade-mark “Glo-Rnz’ 
and of “Glo-Re Hair Rinse’’ gave dis- 
tributor exclusive general distribution a 
of such product under five-year con- ' 
tract which provided that if distribu- 
tor complied with provision fixing 
minimum annual purchases, contract 
would be renewed for an additional 
five years subject to such minimum 
annual purchases as might be agreed 
upon by both parties, the renewal pro- 
vision was not unenforceable for un-— 
certainty in view of fact that supple- 
mental agreement, entered into under 
same date the principal contract was 
signed, provided that should parties 
be unable to agree to amount of mini- 
mum annual purchases disagreement 
was to be submitted to arbitration 
board, decision of which was to be. ~— 
binding on both parties —Baum _ v. 

Rock, 108 P.2d 230, 106 Colo. 567. 

Where owner of formula copyright 
and trade-mark ‘“Glo-Rnz” and of 
“Glo-Re Hair Rinse” gave distributor 
exclusive general distribution of such 
products for five years with option to 
renew for an additional five years, and 
the distributor paid owner $10 and 
agreed to and did at once purchase © 
1,000 cartons of Glo-Rnz at $1.20 a 
earton and further obligated itself to 
earry on active sales promotion cam- 
paign and to purchase during each 
year of contract minimum number of 
cartons at specified price, the contract 
was not unenforceable against the own- 
er on ground of lack of mutuality, not- 
withstanding contract provided that 
if distributor failed to purchase mini- 
mum requirement contract could be 
cancelled but no other penalty should ‘ 
be ineurred by distributor.—Baum y. 

Rock, 108 P.2d 230, 106 Colo. 567. 

Utah. The statute relating to issu- 
ance of warrants for search and seizure 
upon certain conditions of specified 
receptacles distinguished by  trade- 
marks or trade-names is unconstitu- 
tional as in violation of constitutional 
guaranties against the granting of 
“special privileges’ and denying “equal 
protection of the laws”. Rev.St.1933, 
95-2-10 as amended by Laws 1939, e. 

110; Const. art. 1, § 24; art. 6, § 26, 
subd. 16; U.S.C.A.Const. Amend. 14, 
§ 1.—Allen v. Trueman, 110 P.2d 355. 

The statute relating to issuance of 
warrants for search and seizure of 
specified receptacles upon certain con- 
ditions could not be upheld on theory 
that milk industry has many charac- 


teristics of _many_ service industries 
which have been denominated “public 
utilities” and hence entitled to exer- 


cise privileges not extended to purely 
private enterprises where statute com- 
rehended all industries and businesses. 
ev.St.1933, 95-2-10 as amended by 
Rev.Laws 1939, c. 110.—Allen vy. True- 
man, 110 P.2d 355. 
§ 222 

C.C.A.N.Y. A license to use trade- 
mark never connected with licensee’s 
business is objectionable for same rea- 
son as assignment of trade-mark in 
gross and transfers no rights.—Ameri- 
can Broadcasting Co. v. Wahl Co., 121 
F.2d 412, reversing 36 F.Supp. 167. 
D.C.S.C. The owner of the trade- 
mark or trade-name ‘‘The Lone Ranger,” 
used by owner in radio serial and comic 
strip, could not license mark or name 
to independent manufacturers of arti- 
cles of merchandise to the exclusion of 
others who desired to affix such mark 
or name to any other article of mer- 
chandise not sold in competition with 
plaintiff—Lone Ranger yv. Cox, 39 F, 
Supp. 487. 


§ 226 : 

0.C.A.Md. A designation which is 
initially a trade-mark or a trade-name 
ceases to be such when it comes to be 
generally understood as a geaeric or 
descriptive designation for the type of 
goods, services, or business in connec- 
tion with which it is used.—Dixi-Cola 


oratories v. Coe Cola a8 117 FE, NG 
352, modifying Coca-Cola Co. v. Dixi- 
Cola. Laboratories, 31 F.Supp. 835. 
C.C.A.N.Y. A ‘corporation like an in- 
dividual doing business under a trade- 
name, must abandon such trade-name 
in any future competition with one 
buying the name at involuntary sale. 


—Mutual Life Ins. Co, v. Menin, 115 

F.2d 975. ‘ 
D.C.Pa. Abandonment of trade- 

mark ‘Country Gentleman’’, under 


which whisky was sold, by senior user 
of trade-mark in Pennsylvania could 
not be inferred from absence of sales 
in Pennsylvania for several years, 
where it appeared that senior user was 
willing to serve the Pennsylvania mar- 
ket and did serve markets adjacent to 
Pennsylvania.—J. A. Dougherty’s Sons, 
Distillers, v. Kasko Distillers Products 
Corporation, 35 F.Supp. 561. 

Property in and protection of trade- 
mark is not dependent upon the amount 
of business done, so long as there is 
persistent and continuing activity or 
intent to become active again in the 
market concerned.—J. A. Dougherty’s 
Sons, Distillers, v. Kasko Distillers 

. Products Corporation, 35 F.Supp. 561. 

D.C.Pa. In order to constitute an 
“abandonment” of a trade-mark or 
trade-name, there must be not only 
nonuser but also intention to abandon. 
—Manz vy. Philadelphia Brewing Co., 
37 F.Supp. 79. 

An intention on part of G. Manz 
Brewing Company to abandon use of 
term ‘‘Manz Beer” was disclosed where 
there had been no effort to manufacture 
the beer for a period of more than 47 
years.—Manz y. Philadelphia Brewing 
Con esa Supp .n79, 

Cust. & Pat.App. Where evidence 
showed that junior party which relied 
on an assignment from former owner 
of trade-mark ‘‘Penatrine’’ for medic- 
inal remedies did not continue to con- 
duct business of former owner with 
which registration was associated, con- 
veyance resulted in an ‘‘abandonment’’ 
of the mark to public, and junior par- 
ty acquired no right therein by virtue 
of the assignment.—Penetrene Corpora- 


tion v. Plough, Inc., 121 F.2d 539. 
§ 231 
C.C.A.Ok]l. Where grievance of 
plaintiff in action for injunction and 


for an accounting was that defend- 
ants simulated forms for use by auto- 
mobile dealers and agencies, which 
were printed by the plaintiff, and that 
in doing so the defendants engaged in 
unfair trade practice, the basis of the 
action was deceit.—Reynolds & Rey- 
nolds Co. v. Norick, 114 F.2d 278. 

D.C.Del. An injunction restraining 
defendants, who were dealers in genu- 
ine mahogany, from disparaging plain- 
tiffs’ goods, which consisted of “Phil- 
ippine mahogany’, would not be 
granted where right to injunction de- 
pended largely upon whether plaintiffs 
had a right to use quoted phrase in its 
secondary meaning and such question 
was being heard by Federal Trade 
Commission, since remedy of plaintiffs 
was before Commission. Sherman 
Anti-Trust Act, 15 U.S.C.A. §§ 1-7, 15 
note; Clayton ‘Act, 38 Stat. 730; Fed- 
eral Trade Commission Act § 5, 15 U.S. 
C.A. § 45.—Black & Yates v. Mahogany 
Ass’n, 34 F.Supp. 450. 

§ 233 

_ D.C.Md. The provisions of Fair 
Labor Standards Act of 1988 for in- 
junction to restrain violations of the 
act and for criminal prosecutions are 
alternative remedies, but injunction 
should not be granted unless there 
is adequate cause shown therefor in 
accordance with applicable principles 
of equity. Fair Labor Standards Act 
of 1938, §§ 15, 16(a), 17, 29 U.S,C.A. §§ 
215, 216 (a), 517._Fleming v. Phipps, 
35 F.Supp. 627. 

In determining whether an injunc- 
tion should be issued under Fair Labor 
Standards Act of 1938 to enjoin vio- 
letions of provisions of act, the usual 
equity rules applicable to ‘injunctions 
are to be regarded, with the exception 
that it is mot necessary to show ir- 
reparable injury where injunction is 
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asked to heeae: ce. of an ack 
establishing an important public pol- 
icy, ale Labor Standards Act of 
1938, §§ 1 et seq., 15, 17, 29 U.S.C.A. 
§§ 201 et seq., 215, 317,—Fleming Vv. 
Phipps, 35 F.Supp. 627. 

N.Y. An action for injunction, dam- 
ages and accounting for profits for un- 
fair competition _by defendants in the 
sale, of women’s wearing apparel was 
an “action in equity” and not an ‘“ac- 
tion at law’, in which proof of actual 
damages suffered by plaintiffs would 
be necessary to justify more than a 
nominal recovery.—Winifred Warren, 
Ine. v. Turner’s Gowns, 32 N.W.2d 793, 
285 N.Y. 62, modifying 20 N.Y.8.2d 
1020, 259 App.Div. 878, modi Re 16 
N.Y.8.2d 994, appeal denied 23) —Ny Yop 
2d 203, 260 "App. Div. 850. 

234 

C.C.A.Ill. An action brought in 1939 
by manufacturer of stove of a distinc- 
tive design against retailer for unfair 


competition, wherein manufacturer 
sought an accounting from _ retailer 
which allegedly sold, during 1928, 


stoves of identical design, which the 
retailer had caused to be manufactured 
by a corporation, was barred either by 
Illinois limitations statute or by ‘lach- 
es”, notwithstanding that manufacturer 
brought a _ similar action in 1930 
against the corporation alone, which 
was before the courts for a long period 
of time and ultimately resulted in an 
award of nominal damages to manufac- 
turer. Smith-Hurd Stats. Ill. c, 83, 
16.—Anchor Stove & Range Co. v. Mont- 
gomery Ward & Co., 114 F.2d 893. 
©.C.A.N.J. The refusal of distributor 
of cosmetics to enter into a price-fix- 
ing contract with retailer at retailer’s 
request, barred distributor’s right to 
equitable relief under New Jersey Fair 


rade Act. N.J.S.A. 56:4-5.—Charmley 
Drug Shop v. Guerlain, Inc., 113 F.2d 
247, reversing Guerlain, Ine., v. Charm- 


ley Drug Shop, 31 F.Supp. 410. 

D.C.Mass. The theory on which the 
courts proceed in denying equitable 
relief in a suit for trade-mark in- 
fringement and unfair competition is 
that trade-mark which proprietor seeks 
to protect has been used as a means 
of misrepresentation or fraud on the 
public.—Renaud, Inc., v. Davis, 35 F. 
Supp. 622. 

Where corporation which succeeded 
to perfume business used the same 
trade-mark and almost the same labels 
as had been used on more expensive 
perfume sold by predecessor, and there 
was considerable doubt concerning 
whether public was not being deceived 
concerning quality of the perfume sold, 
the corporation was not entitled to in- 
junctive relief in suit for trade-mark 
infringement and unfair competition, 
Pry wage Inc., v- Davis, 35 F.Supp. 

22. 

D.C.Mich, Where plaintiff by exten- 
sive and expensive advertising stimu- 
lated idea that herringbone marking 
on its fish bait increased fish-getting 
qualities of bait, and defendant made 
bait with similar marking, not to de- 
eeive the public into thinking its bait 
was made by plaintiff, but to make 
people who believed plaintifft’s adver- 
tising believe that defendant’s bait 
would attract big fish the same as 
plaintiff’s bait, plaintiff was not en- 
titled to injunctive relief, since to 
grant such relief would give plaintiff 
a monopoly in its deception.—James 
Heddon’s Sons v. Millsite Steel & Wire 
Works, 35 F.Supp. 169. 

D.C.N.Y. The delay between Novem- 
ber, 1932, when desist notice was sent 
to competitor, and April, 1938, when 
action for unfair competition and 
trade-name and trade-mark infringe- 
ment was instituted, could not be re- 
garded as an “acquiescence” in any- 
thing done by competitor,—American 
Thread Co. v. North American Thread 
Cor, 30 F.Supp. 616; 

The right to use the trade-mark of 
another lasts only so long as the own- 
er thereof does not assert his right to 
protect it.—American Thread Co. Vy. 
Nore American Thread Co., 33 F.Supp. 


mark 


§ 234 


Where senior user of trade- 
“Country Gentleman’, under 
which whisky was sold, had made no 
sales in. Pennsylvania for several years, — 
and junior user innocently built up 
a large and valuable business in corn 
whisky under trade-mark “Country — 
Gentleman’, and senior user, with no-  ~ 
tice of infringement, delayed over two — 
years in asserting its rights, senior 
user was not entitled to an accounting 
of damages done to senior user and 
profits received by junior user as re- 
sult of use of the trade-mark.—J. A. 
Dougherty’s Sons, Distillers, v. Kasko 
Distillers Products Corporation, 35 F. 
Supp. 561. fatt 
D.C.Pa. That defendant did not de- 
prive plaintiff of trade was not a de- 
fense to suit to enjoin defendant from — 
conducting a restaurant business under 
same name as that used by plaintiff in 
conducting a restaurant.—Stork Restau- 
rant v. Mareus, 36 F.Supp. 90. 
That plaintiff, a corporation whee 
sought to enjoin defendants from oe 
ducting a restaurant business under 
same name as that used by plaintiff 
conducting restaurant, was doing busi- - 
ness under a name other than its prop-. 
er corporate name was not ground iS 
denying relief to plaintiff. —Stork Res- 
taurant v. Marcus, 36 
Cal, 
relief against the deceptive and injur- 
ious use of a trade-name and for pr 
tection of its alleged secondary mea 
ing from encroachments and deceptive 
use by defendant was novel did not 
mean that plaintiff was not entitled to — 
some relief—Academy of Motion Pi 
pune sae and Sciences v. Benson, 104 
C o 
N.J.Ch. Where manufacturer 
pharmaceutical preparations to whole 
salers who in turn sold them to retai 
drug trade to whom contracts to main- 
tain minimum prices were mailed by = 
the manufacturer which sought to stop y 


D.C.Pa. 


trade act ate price cutting 
ground that manufacturer had permit- 
ted others to cut prices below the min- 
imum. N.J.S.A. 56:4-3 et seq—Bur- 
roughs Wellcome & Co. vy. Yelss aed 
20 A.2d 445, 129 N.J.Eq. 563. 
N.Y.Sup. That secretary of 


not afford defendant immunit : 
from suit for unfair competition.—Cos- - 
mos Shipping Co. y. Cosmos Forward- — 
ing Corporation, 22 N.Y.S.2d 308. 


N.Y.Sup. Where sale of defendant’s 
competing silverware pattern com- 
menced intensively in November, 1939, 
and February, 1940, and plaintiff made 
complaint to defendant by letter tated 
April 19, 1940, in ‘respect to alleged 
simulation and substitution of pat- 
terns, and action for unfair competi- 2 
tion was commenced about April 27, ) — 
plaintiff was not precluded from main- 
taining action by “laches” or ‘‘acquies- 
cence” in respect to defendant’s acts, | 
especially where defendant performed ~ 
no act in reliance on Jaches or acquies- 
cence. Oneida, Limited, _v. Nevonss a 


Silver Co., 25 N.Y.S.2d 271. : 
Pa.Com.Pl. A retailer has a right of ; 
action under the Pennsylvania Fair — 


Trade Act of June 5, 1935, P.L. 266, 
73 P.S. §§ 7-11, against a competing 
retailer who has knowingly sold trade- 
marked products at less than the price 
therefor stipulated in contracts entered 
into pursuant to the act.—Broxmeyer y. 
Polikoff, 39 D. & C, 224. 

Wis. Where the state sought to en- 
force statute relating to unfair com- 
petition and trade practices in specified 
trades, by invoking equity jurisdiction 
of the circuit court and seeking to en- 
join defendant from continuing to op- 
erate barbershop without complying 
with the code promulgated by trade 
practice examiner appointed pursuant 
to statute, the defendant was entitled 


to put forward any and all defenses 
which he had, including defense of 
invalidity of the statute. St.1939, § 
100.205.—State v. Neveau, 294 NW. 


796. 
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§ 235 3 

D.C.Pa. Where Pennsylvania corpo- 
ration’s complaint alleged that Dela- 
ware corporation had unnecessarily and 
deceptively imitated Pennsylvania cor- 
poration’s trademarks “Blony’’ and 
“Bub” for bubble gum, and nothing 
appeared in complaint supporting a 
conclusion that action was one aris- 
ing under federal trade-mark laws, but 
jurisdiction was sought to be founded 
solely on diversity of citizenship, the 
District Court for the Eastern .District 
of Pennsylvania did not lack jurisdic- 
tion over the person of the Delaware 
corporation. Jud.Code § 51(a),_ as 
amended, 28 U.S.C.A. § 112(a); Fed- 
eral Rules of Civil Procedure, rule 12 
(b), 28 U.S.C.A. following section 723¢. 
—Gum, Inec., v. Gumakers of America, 


\ § 236 $ 
©.C.A.Mo. A utility operating with 
- authority within a municipality may 


§ 235° 


1 ERD. 586. 


obtain injunctive relief from unlawful 
competition and consequent injury to 
- its business.—Arkansas-Missouri Pow- 


er Corporation y. City of Kennett, 113 
mide bo. ‘ 
An electric power company, having 
no Jegal right to operate in a munici- 
- pality because it lacked a franchise, 
could not obtain injunctive relief from 
competition by a 
municipal power plant erected pursu- 
Sines to contract between municipality 
and Federal Emergency Board of Pub- 
lie Works, which contract allegedly 
contained an illegal provision fixing 
minimum wage scale for labor for con- 


' struction of plant, since in absence of 


sii 


-Mo.St.Ann.Const. art. 4, § 


orate 
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ty 


a legal right to engage in any competi- 
a legal right to be faced only 
with lawful competition does not exist. 
47.—Arkan- 
--sas-Missouri Power Corporation yv. City 
of Kennett, 113 F.2d 595. 

 p.€.Pa. That plaintiff's title. to 
trade-mark or trade-name is not per- 
fect does not preclude equity from 


granting relief to plaintiff in action to 


restrain defendant from using the 


trade-mark or trade-name, where such 


use results in deception of the public.— 
_ Stork Restaurant v. Marcus, 36 F.Supp. 


90. 
‘Ala. Where complainant, after 
adopting trade-mark ‘“Dixi-Cola” for a 
soft drink concentrate manufactured 
by complainant, sold complainant’s 
. business and trade-mark to a third par- 


ty who conveyed trade-mark and busi- 


ness to a corporation, and complain- 
ant, by contract with third party, re- 
served to himelf an exclusive right as 
agent to sell concentrate in certain ter- 
ritory, and complainant thereafter en- 
- tered_into contract with defendant giv- 
ing defendant exclusive right to use 
concentrate and trade-mark, corpora- 
tion was not a ‘‘necessary party’ to 
suit against defendant for injunction 
' against unfair competition and _ in- 
fringement of trade-mark, notwith- 
standing that complainant sought an 
accounting, and bringing of suit did 
not result in ‘‘splitting a cause of ac- 
tion’’.—Try-Me Bottling Co. v. Teav- 
er, 2 So.2d 611. 

Colo. Other statute prohibiting sale 
of goods by dealers below cost with 
intent to injure competitors and to de- 
stroy competition, and providing that 
injunction action could be maintained 
by any person, firm, private corpora- 
tion or municipal or other public cor- 
poration or trade association, a food 
distributor’s association which was a 
nonprofit corporation organized under 
statute expressly making it capable of 
suing and being sued, had legal ca- 
pacity to maintain injunction action, 
regardless of whether it was a private 
corporation or an _ association. Laws 
1937, pp. 1280, 1282, 1283, 1285, §§ 1 
et seq., 3, 6, 10; ’°35 C.S.A. c. 41, § 174, 
—Dikeou y. Food Distributors Asgs’n, 
108 P.2d 529. 

N.Y¥.Sup. Under Fair Trade Act pro- 
viding that selling of a commodity at 
less than price stipulated in. resale 
price-fixing contract is unfair competi- 
tion and actionable at suit of ‘‘any per- 
son damaged’ thereby, liquor dealer 
could maintain action to restrain com- 
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petitor from cutting prices of liquors 
in violation of price-fixing contract, 
though dealer bringing action was not 
a signer of the contract. | Unconsol. 
Laws, §§ 2201 et seq., 2202.—Weisstein 
v. Peter Corbyon Liquor Store, 22 N.Y. 
8.2d 510, 174 Misc. 1075. 

: § 238 

C.C.A.Wis. Joint inventor had equal 
rights with assignee of the other in- 
ventor as to the design disclosed by 
the patent, and the joint inventor, in 
utilizing that design, could not be 
charged with “unfair competition” nor 
with “infringement,” and those who 
purchased method with that design 
from the joint inventor would not be 
liable to assignee of the other inven- 
tor for unfair competition by its use.— 
Steem-Electrie Corporation v. Herzfeld- 
Phillipson Co., 118 F.2d 122, affirming 
29 F.Supp. 1011. 

D.C.N.J. A manufacturer is liable 
for trademark infringement or unfair 
competition when he puts into the 
hands of a jobber or retailer the means 
of deceiving ultimate purchasers.—Pe- 
cheur Lozenge Co. v. National Candy 
Co., 36 F.Supp. 730. dosy 

N.Y.Sup. In determining liability 
for unfair competition, one who. in- 
duces another to commit a fraud and 
furnishes the means is equally guilty 
with one who perpetrates the fraud.— 
Oneida, Limited, v. National Silver Co., 
25° NY.S.2d) 271 


2 

C.C.A.Mo. In action for infringement 
of the trade-mark ‘White Seal” as ap- 
plied to beer in the markets of Mis- 
souri and Kansas, where it appeared 
that affiliate of distributor had for 
many years used the trade-mark on 
whisky sold in Missouri and elsewhere, 
but it did not appear that affiliate had 
an interest in the trade-mark for use 
on beer, the affiliate was neither a “nec- 
essary’? nor an ‘indispensable party,” 
though it may have been a “proper 
party.’ notwithstanding allegation in 
answer and counterclaim of distributor 
that it had obtained affiliate’s consent 
to use the trade-mark on beer. Rules 
of Civil Procedure for District Courts, 
rules 19, 20, 28 U.S.C.A, following sec- 
tion 723c.—Atlas Beverage Co. v. Min- 
neapolis Brewing Co., 113 F.2d 672. 


§ 241 
In action in Massachu- 
setts federal District Court for in- 
fringement of registered trade-mark 
and unfair competition, complaint al- 
leging that parties were both engaged 
in the selling of cameras and photo 
supplies and alleging wrongful use of 
word in advertising and sales would 
not be dismissed as insufficient under 
Massachusetts law, notwithstanding 
lack of specific allegations of use of 
imitations on merchandise or of direct 
and territorial competition. 15 U.S.C. 
A. § 81 et_seq.—Folmer Graflex Corpo- 
ration v. Graphic Photo Service, 35 F. 
Supp. 968. 

D.C.N.Y. In action based on anti- 
trust acts plaintiffs were required to 
particularize allegations concerning 
“false, misleading and fraudulent ad- 
vertising,”’ since all averments of fraud 
should be pleaded with particularity. 
Sherman Anti-Trust Act, 15 U.S.C.A. §§ 
1-7, 15 note; . Clayton Act, 38 Stat. 
730; Robinson Patman Act, 15 U.S.C. 
A. §§ 13, 13a, 13b, 21a; Wederal Rules 
of Civil Procedure, rule 9(b), 28 U.S. 
C.A. following section 723¢.—Lowe v. 
Consolidated Hdison Co., 1 F.R.D. 559. 

In action to restrain unfair competi- 
tion, plaintiffs were required to par- 
ticularize allegation that defendants 
were unfairly competing with plain- 
tiffs, but not the allegation that de- 
fendants’ “monopolistic rights consti- 
tute a trust fund for the benefit of the 
public consumers”, since the allegation 
was argumentative. Clayton Act, 38 
Stat. 730;. Federal Rules of Civil Pro- 
cedure, rule 12(e), 28 U.S.C.A. follow- 
ing section 723c.—Lowe y. Consolidat- 
ed Edison Co., 1 H.R.D, 
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D.C.Fla. Where complaint for in- 
junction, accounting, and damages for 
trade-mark infringement and unlawful 
competition, alleged plaintiff’s use of 


D.C.Mass. 
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state commerce continuously since — 
March 30, 1937, that the trade-mark 
had come to mean throughout the 
United States including Florida, plain- 
tiff’s product only, but did not allege 
that plaintiff had sold its product in 
interstate commerce in Florida, and did 
not allege that defendant was engaged 
in interstate commerce in the activities 
of which complaint was made, com- 
plaint did not state case for infringe- 
ment within jurisdiction of federal dis- 
trict court in Florida. Trade-Mark Act 
Of ASO °8§: 27, 9 AS UESHC FACES S 1ON7s 
99.—West Coast-Manchester Mills v. 
Hartley’s, 85 F.Supp. 540. 

D.C.Mass. A complaint alleging wide 
and continuous tse since 1896 of the 
word “Graphic” to distinguish cameras 
and photographic supplies manufac- 
tured by plaintiff or its predecessors, 
registration and extensive advertise- 
ment of word as trade-mark, and publie 
recognition of products as of uniformly 
high quality, was sufficient to establish 
property rights in registered trade- 
mark under federal statutes. 15 U.S. 
C.A. § 81 et seq.—Folmer Graflex Cor- 
poration y. Graphic Photo Service, 35 
F.Supp. 963 

In determining sufficiency under Mas- 
sachusetts law of complaint alleging 
trade-mark infringement and unfair 
competition, federal District Court could 
not presume that property rights in a 
trade-mark registered under United 
States statutes would not be recognized 
by Massachusetts courts. 15 U.S.C.A. § 
81 et seq.—Folmer Graflex Corporation 
v. Graphic Photo Service, 35 F.Supp. 
963. 

D.C.N.J. To state a case of unfair 
competition based upon defendant’s 
publication of notice that it was owner 
of patent covering product known as 
“Wstradiol” and covering process of 
making the same after plaintiff had 
offered for sale and advertised ‘Hs- 
tradiol,” it was essential that there 
should be an allegation that defend- 
ant’s notices to the trade were inspired 
by and executed with bad faith and 
malice.—Treemond Co. v. Schering Cor- 
poration, 35 F.Supp. 475. 

Complaint alleging that plaintiff of- 
fered for sale a certain chemical known 
as “Estradiol,” that after plaintiff thad 
advertised the sale of Estradiol in a 
trade journal defendant published in 
same trade journal a notice that it 
owned patent covering ‘Estradiol’ and 
also the process of making the same, 
and that defendant had been engaged 
in unfair competitive activities, and 
had sought by fraudulent, false, oral, 
and written misrepresentations and by 
unfair means to divert business from 
plaintiff, did not state a case of ‘“un- 
fair competition.’—Treemond Co. vy. 
Schering Corporation, 35 F.Supp. 475. 

D.C.N.Y, An amended complaint al- 
leging that plaintiff appointed an agent 
for the sale of the right »r license to 
produce for radio broadcasting the pro- 
gram idea entitled ‘Double or Noth- 
ing’, that because of defendants’ ‘Take — 
It or Leave It” program the proposed 
sponsor of plaintiff's idea was unwilling 
to test the “Double or Nothing” pro- 
gram, and that by reason of defendants’ 
acts plaintiff was damaged, was insuf- 
ficient to state a cause of action for 
“unfair competition” in absence of any 
allegation that plaintiff’s idea or title 
had become associated in the public 
mind with plaintiff—American Broad- 
casting Co. v. Wahl Co., 36 F.Supp. 


D.C.N.Y. In action to enjoin  in- 
fringement of trade-mark ‘‘Red Seal” on 
phonograph dise records and for un- 
fair competition, allegations in com- 
plaint that defendants hired away from 
plaintiff five or more men who had oc- 
cupied key positions with plaintiff in 
manufacture and sale of “Red Seal” 
records, that thereupon defendants 
started out to divert to themselves the 
record business and good will which 
plaintiff had built up, and contempo- 
raneously therewith, defendants  in- 
duced artists who had theretofore re- 
corded exclusively for plaintiff to re- 
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co ‘a for de w ( as 
tending to show defendants’ purpose to 
infringe and to compete unfairly, not- 
withstanding that acts alleged in and 
of themselves did not state a claim 
in tort.—RCA Mfg. Co. v. Columbia Re- 
cordine Corporation, 36 F.Supp. 247. 

D.C.Pa. Where plaintiff has failed to 
show a case which would entitle him to 
relief under his original ‘bill, he may not 
support a supplemental bill by proof of 
invasions of his rights of a different na- 
ture occurring after the filing of the 
original bill, but, where evidence sup- 
ported charge of original bill that de- 
fendant was engaged in the fraudulent 
sale of a blended product under plain- 
tiff’s name, dismissal of amended bill 
which alleged that defendant had sold 
toilet water and perfume in plaintiff’s 
original bottles after a spurious product 
had been inserted would be _ denied, 
since relief sought in both bills was 
substantially the same.—Coty, Ine. v. 
Willingmyre, 35 F.Supp. 346. 

D.C.Pa. In action by manufacturer 
of “Budweiser” beer for infringement of 
trade-mark, wherein averments concern- 
ing representations of defendant that 
its products might be lawfully supplied 
to public without explanation when 
“Budweiser” or ‘Bud’? were called for, 
and concerning sales made by dealers, 
were not sufficient to enable defendant 
to prepare for trial and in some in- 
stances to make answer to the com- 
plaint, motion for more definite state- 
ment of the paragraphs was granted. 
Rules of Civil Procedure for Distric 
Courts, rules 1, 8(a,e), 12(e), 28 U.S.C. 
A. following section 723¢c.—Anheuser- 
Busch, Inc., vy. Dubois Brewing Co., 1 
F.R.D. 406. 

D.C.Pa. The allegations of a com- 
plaint charging unfair competition and 
imitation of sales methods, and aver- 
ring that defendant’s ‘“Bubly” gum is 


deceptively imitative of  plaintiff’s 
“Blony’ gum, in shape, size, weight, 
wrapper, color scheme, “buttercup” 


ends of wrappers, company name, name 
of gum, and general appearance, if 
established, stated a claim on which 
relief could be granted, as against a 
motion to dismiss. Federal Rules of 
Civil Procedure, rule 12(b), 28 U.S.C. 
A. following section 723c.—Gum, Ince., 
vy. Gumakers of America, 1 F.R.D. 586. 

In action to enjoin unfair competi- 
tion in manufacture and sale of bubble 
gum, defendant was not entitled to 
particulars concerning whether plain- 
tiff’s gum was that referred to in cer- 
tain magazine articles, where identity 
and description of gum referred to in 
complaint were adequately set forth 
therein, and defendant’s reference to 
articles, if responded to, would intro- 
duce irrelevant matter. Federal Rules 
of Civil Procedure, rule 12(e), 28 U.S. 
C.A. following section 723c.—Gum, Inc., 
vy. Gumakers of America, 1 F.R.D. 586. 

Pa.Com.Pl. A _ bill filed under the 
Fair Trade Act of June 5, 1935, P.L. 
266, 73 P.S. §§ 7-11, is insufficient if 
it avers merely that the contract relied 
upon was executed prior to the date 
of the bill without averring that it was 
also prior to*the date of the alleged 
violation thereof by defendant, and if, 
while it avers that price schedules were 
properly established from time to time 
under the contract, and that defendant 
was from time to time advised that he 
was violating the agreement and cau- 
tioned against further violations, it 
fails to aver notice to defendant at any 
stated time of the exact terms of the 
contract or of the establishment of the 
price lists—Trilling v. Sugerman, 39 
Dee OC. b29 


A bill filed under the Fair Trade 
Act of June 5, 1935, P.L. 266, 73 P.S. 
§§ 7-11, charging defendant with hav- 
ing violated the provisions of the act 
by a certain advertisement, is sufficient 
if the description of the article in the 
advertisement by price and size is al- 
most identical with that in a price list 
duly established under the act; it is 
unnecessary to allege a violation of the 
price list itself—Trilling v. Sugerman, 
39 D2 & Ca 129: i 

Pa.Com.PL A bill in equity charging 
defendant with violation of the Penn- 
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a Fair Trade Act of June 5, 
1935, P.L. 266, 73 P.S. §§ 7-11, is suffi- 
cient under Rule 50 of the Courts of 
Common Pleas of Philadelphia County, 
if it alleges that defendant willfully 
and knowingly sold goods, the price of 


So 


- which had been fixed under the act, be- 


low the prices fixed therefor: it need 
not contain detailed averments with re- 
spect to the notice of the resale prices 
contracts alleged to have been given to 
the defendant.—Broxmeyer v. Polikoff, 
BoE CO, wed, 

Where a bill in equity charging vio- 
lation of the Pennsylvania Fair Trade 
Act of June 5, 1935, P.L. 266, 73 P.S. 
§§ 7-11, alleges that defendant sold 
goods bearing the brand and name of 
the producer below the price restric- 
tions, it is unnecessary that it attach 
copies of the trade-mark registrations 
to the bill—Broxmeyer y. Polikoff, 39 
D. & C. 224, 
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Ariz. In suit for injunction to re- 
strain defendant from violating Unfair 
Sales Act, complaint charging that de- 
fendant “did advertise, offer to sell, 
and sell at retail, the items of mer- 
chandise hereinafter named, at less 
than cost to” defendant as defined by 
the act, “as a retailer of such mer- 
chandise to the consumers thereof’, 
was demurrable in view of fact that 
the definition set forth in the act was 
in part unconstitutional, and action 
was properly dismissed where plaintiff 
declined to amend complaint. Laws 
1939, ¢. 39, §§ 2, 3, 4.—State v. Wal- 
green Drug Co., 113 P.2d 650. 

Cal. A proposed amended complaint 
alleging that plaintiff, the “Academy of 
Motion Picture Arts and Sciences,’’ was 
organized to advance the arts and sci- 
ences of motion pictures by conferring 
awards of merit and had become gen- 
erally known as “The Academy” and 
“the Motion Picture Academy’’, and 
that defendant had adopted the name 
“The Hollywood Motion Picture Aca- 
demy” for her dramatic and coaching 
school with intent to deceive the pub- 
lic, and had induced certain persons 
into believing that her school was be- 
ing conducted by or in connection with 
plaintiff, stated a cause of action 
which, if supported by proof, would 
entitle plaintiff to injunctive relief or 
would require defendant to alter her 
trade-name and call attention to the 
limited scope of her school in order 
to prevent confusion with plaintiff's 
institution. Code Civ.Proc. § 473 
Academy of Motion Picture Arts and 
Sciences v. Benson, 104 P.2d 650, 

Mich. In suit to enjoin former em- 
ployees from engaging in a competing 
business for six months after termi- 
nation of their employment with plain- 
tiff, allegations referring in general 
terms to some trade secrets and con- 
fidential matters that defendants had 
knowledge of as result of their em- 
ployment without a claim that a con- 
tract existed in reference to such se- 
crets did not state grounds for equita- 
ble relief—Wedin vy. Atherholt, 298 N. 
W. 483, 298 Mich. 142, 

N.Y.Sup. Complaint alleging that 
plaintiffs were authorized representa- 
tives of the Baha’i religion in the Unit- 
ed States and published books teaching 
such religion, and alleging that de- 
fendants, who had once been members 
of the Baha’i congregation of city of 
New York, were conducting meetings 
and activities in name of the Baha’i 
religion without plaintiffs’ consent and 
were operating book shop which was 
listed in telephone directory immedi- 
ately above name of plaintiffs’ book 
shop, but which alleged no facts to 
indicate that defendants were guilty of 
deceiving public into believing that 
their meetings, lectures or book shop 
were identified with or affiliated with 
meetings, lectures and book shop of 
the plaintiffs, failed to state a cause of 
action.—MecDaniel v. Mirza Ahmad 
Sohrab, 27 N.Y.8.2d 525, affirmed 29 
N.Y.S.2d 509, 262 App.Div. 838. 
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D.C.N.Y. In action for trade-mark 
infringement and unfair competition, 
defendant properly denied that its use 
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of particular word was without plain- — 
tiffs’ consent, since failure to deny 
might be a tacit admission of validity 
of the trade-mark. 15 U.S.C.A. § 121 
et seq.—Thierfeld vy. Postman’s Fifth 
Avenue Corporation, 37 F.Supp. 958. wee 

In action for tradé-mark infringe- — 
ment and unfair competition, defend- 
ant properly denied that its handbags EMF 
were of the same descriptive qualities 
as those set out in plaintiffs’ registra- _ 
tion, where none were there set out.— 
15 U.S.C.A. § 121 et seq.—Thierfeld yv. — 
Postman’s Fifth Avenue Corporation, — 
37 F.Supp. 958. hak 

In action for trade-mark infringe. 
ment and unfair competition, complete 
defense alleging that plaintiffs’ mark ~— 
was descriptive and incapable of eX) 5 
clusive appropriation was goed as 
raising a factual question whether word — 
in trade-mark though descriptive, had — 
acquired a secondary meaning. 15 Tee 
S.C.A. § 121 et seq.—Thierfeld vy. Post- 
man’s Fifth Avenue Corporation, 37 F.. 
Supp. 958. hhh ere 

Facts pleaded to negative title and 
exclusive use are a good defense in 
action for trade-mark infringement and — 
unfair competition.—Thierfeld v. Post- 
man’s Wifth Avenue Corporation, 37 F. _ 
Supp. 958. Wat 

In action for trade-mark infringe- 
ment and unfair competition, complete _ 
defense alleging that mark had been — 
used as a common word for many years — 
by manufacturers and fashion writers — 
to describe certain types of merchan- — 
dise, and that such use was without 
plaintiffs’ consent but plaintiffs never 
objected and tacitly recognized legal 
right in others to use the mark, was 
suflicient to establish an “estoppel” or — 
at least “loss of distinctiveness,” which 
is a good defense. 15. U.S:C.A. § 121 79 
et seq.—Thierfeld v. Postman’s Fifth 
Avenue Corporation, 37 F.Supp. 958. 

Minn. In action for injunction ~ 
against sale of cigarettes at less than 
cost, allegation in answer and return — 
that defendant’s cost of doing business 
was, with respect to particular items of aay 
merchandise, less than a_ specified om 
amount, did not present a real issue, 
since uefendant could not show as a de- 
fense that particular item upon which 
accusation of violation of fair trade 
statute rests may be segregated from 
entire business for purpose of allocat- _ 
ing cost of doing business. Mason’s — 
Minn.St.Supp.1940, §§ 3976-42, 3976-47 
(a).—McFadden Lambert Co. v. Win- | 
ston & Newell Co., 296 N.W. 18. Ease 

N.Y.Sup. In action by liquor dealer ~ 
to restrain competitor from cutting Wes 
prices of liquors below prices set by 
palee tain: contract executed pur- — 
suant to Fair Trade Act, an answer 
which charged that dealer bringing ac- 
tion was also a violator of agreements | 
stated a sufficient defense. Unconsol. 
Laws, §§ 2201 et seq., 2202.—Weisstein 
v: Peter Corbyon Liquor Store, 22 N.Y. 
S.2d 510, 174 Mise. 1075. $y 

In action by liquor dealer to restrain — 
competitor from cutting prices of te 
liquors below prices set by price-fix- 
ing contract executed pursuant to Fair 
Trade Act, a defense which charged 
that dealer bringing action conspired : 
with other competitors of defendant to- 
compel defendant’s observance of Fair 
Trade Act, while leaving dealer bring- 
ing action and others to violate act, — 
was sufficient. Unconsol.Laws, §§ 2201. 
et seq., 2202.—Weisstein v, Peter’ Cor- 
byon Liquor Store, 22 N.Y.S.2d 510, 174 
Misc. 1075. 

In action by liquor dealer to restrain 
competitor from cutting prices of 
liquors below prices set by price-fixing 
contract executed pursuant to Fair 
Trade Act, the defense that dealer 
bringing action was not entitled to in- 
junctive relief because he was also a 
violator of contract was not insufficient 
because of failure to allege notice to 
dealer bringing action of the contract. 
Unconsol.Laws, §§ 2201 et seq. 2202, 
—Weisstein v. Peter Corbyon Liquor 
Store, 22 N.¥.S.2d 510, 174 Misc. 1075. 


§ 247 
D.C.N.Y. In action for trade-mark 
infringement and unfair competition, 
defendants could counterclaim for in- 
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junective relief on ground that the 
trade-mark was a common word, as 
against contention that defendants’ 
only ‘remedy was proceeding for can- 
 eellation In Patent Office and that Dis- 
trict Court lacked jurisdiction. 15 U.S. 
' C.A. §§ 121 et seq. 126; Trade-Mark 

“Act of 1905, § 23, 15 US.C.A. § 103; 
Federal Rules of Civil Procedure, rule 
13(a, b), 28 U.S.C.A. following section 
 723¢e.—Thierfeld v. Postman’s Fifth 
. Avenue Corporation, 37 F.Supp. 958. 
: Under federal rule governing com- 
- pulsory counterclaims, defendant in 
action for trade-mark infringement and 
unfair competition must set out coun- 
 terclaim based on invalidity of plain- 
tiffs’ claims, in order to preserve it. 
Federal Rules of Civil Procedure, rule 
8(a), 28 U.S.C.A. following section 
8c.—Thierfeld v. Postman’s Fifth 
enue Corporation, 37 F.Supp. 958. 


Bh iy § 249 
olo. In action to enjoin wholesale 
obacco dealer from selling cigarettes 
elow cost with intent to injure com- 
itors. and to iene competition in 
violation of statute, trial court’s Tre- 
-_ fusal to allow dealer to file an amended 
U2 answer, and permitting plaintiff to file 
an amendment to its complaint, was 
ot an abuse of discretion. Laws 1937, 
1280, § 1 et seq.—Dikeou_ v. Food 
ributors Ass’n, 108 P.2d 529, 


8 250 
C.N.Y. In action based on anti- 
rust acts, plaintiffs were required to 
state in bill of particulars the facts 
cerning claims that the defendant 
nufacturers had been granted use of 
restige and resources of defendant 
tility companies, that defendant man- 
facturing companies are competing 
1 Giairly with plaintiffs and to give the 
“names of ‘other retailers” claimed to 
have been affected by defendants’ con- 
Sherman Anti-Trust Act, 15 U.S 


Federal 
ules of Civil Procedure, rule 12(e), 28 
.8.C.A. following section 723¢c.—Lowe 
yr. Consolidated Edison Co., 1 F.R.D. 


_ .C.Pa. In trade-mark infringement 
‘suit wherein it was impossible to de- 
termine from complaint whether plain- 
it iff was basing its right entirely on 
user following incorporation of the 
plaintiff, or whether it claimed right 
by succession to another corporation, 
defendants’ motion for bill of particu- 
Jars concerning whether plaintiff claim- 
ed rights other than those acquired 
by user following plaintiff's incorpo- 
ration and if plaintiff claimed by suc- 
- eession to another corporation wheth- 
er plaintiff claimed the right by op- 
eration of law or whether there was 
some chain of title by way of assign- 
ments or similar contracts, and if so 
exactly what they were, was granted.— 
Gallagher & Burton vy. Schenley  Dis- 
tributors, 1 F.R.D. 439. 


D.C.Pa. In action to enjoin unfair 
competition in manufacture and sale of 
bubble gum, where complaint was de- 
void of any suggestion that plaintiff 
- sought to assert rights under any copy- 
an right or patent iaw, and action was not 
dependent on registration of plaintift’s 
trade-mark “Blony’’, defendant was not 
entitled to particulars concerning 
whether trade-mark had been regis- 
tered and, if so,,.number of registration. 
- Federal Rules of Civil Procedure, rule 
Dey t2(e), 


: 28 U.S.C.A. following section 
 %23ec.—Gum, Inec., v. Gumakers vf 
America, 1 F.R.D. 586, 


¥ In action to enjoin unfair competition 
‘in manufacture and sale of bubble 
gum, where complaint was_ essentially 
concerned with plaintiff’s ‘“Blony” gum 
and alleged unfairness relative to it, 
defendant was not entitled to a detailed 
specification of names and other in- 
formation concerning all other gums 
manufactured by plaintiff, since, if 
plaintiff was entitled to have any or 
all of the specific attributes of its 
' business protected, the protection would 
\ be against any bubble gum contraven- 
ing its rights. Federal Rules of Civil 
Trocedure, rule 12(e), 28 U.S.C.A. fol- 


ele tes 


In action to enjoin unfair competi- 
tion in manufacture and sale of bubble 
gum, defendant was not entitled to a 
bill of particulars on .ground that it 
could not respond to allegation that it 
had acquired knowledge, designs, and 
plans of wrapping machinery unless 
there was direct specification of knowl- 
edge and plans referred to and service 
of copies thereof, since defendant must 
be deemed to have knowledge whether 
its machinery was built in imitation of 
that of plaintiff. Federal Rules of 
Civil Procedure, rule _12(e), 28 U.S.C. 
A, following section 723c.—Gum, Ine., 
vy. Gumakers of America, 1 F.R.D. 586. 

D.C.Pa. In action to restrain unfair 
competition by sales or offers of sale 
at less than prices fixed in price-de- 
fining contracts, the defendant was en- 
titled to have plaintiffs state names 
and addresses of retailers entering in- 
to such price-defining contracts. and 
the provisions thereof. Federal Rules 
of Civil Procedure, rule i2(e), 28 U. 
8.C.A. following section 723c; 73 P.S. 
Pa. § 7.—Philadelphia Retail Jewelers 
Gk vy. L. & C. Mayers Co., 1 F.R.D. 

In action to restrain unfair competi- 
tion by sales or offers of sale at less 
than prices fixed in price-defining con- 
tracts, defendant was not entitled to 
have plaintiffs state the date or manner 
of notice to the defendant of price- 
defining contracts relied upon by plain- 
tiffs, sincé a party is not entitled to a 
more definite statement where informa- 
tion sought is within his own knowl- 
edge. Federal Rules of Civil Procedure, 
rule 12(e), 28 U.S.C.A. following sec- 
tion 723c; 73 P.S.Pa. § 7.—Philadel- 
phia Retail Jewelers Ass’n v. L. & C. 
Mayers Co., 1 F.R.D. 

in action to restrain unfair competi- 
tion by sales or offers of sale at less 
than prices fixed in price-defining con- 
tracts, where complaint alleged that 
sales had been made by defendant sub- 
sequent to particular dates, the de- 
fendant was not entitled to have plain- 
tiffs state the dates of sales by the 
defendant. Federal Rules of Civil Pro- 
cedure, rule 12(e), 28 U.S.C.A. follow- 
ing. section 723c; 73 P.S.Pa. § 7.— 
Philadelphia Retail Jewelers Ass’n vy. 
L. & C. Mayers Co., 1 F.R.D. 606. 
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C.C.A.Mich. Fraudulent intent must 
be shown by evidence or be inferable 
from circumstances in cases of unfair 
competition, but where one uses the 
trade-mark or trade symbol of a com- 
petitor, fraud will be presumed from 
the wrongful use.—Mishawaka Rubber 
& Woolen Mfg. Co. v. 8. S. Kresge Co., 
119 F.2d 316. 

No one has the right to use a techni- 
cal trade-mark of another in connec- 
tion with like goods, but if he does 
and persists after being notified to 
desist, fraud and imposition, which 
constitute essence of injury, will be 
presumed and_ relief granted.—Misha- 
waka Rubber & Woolen Mfg. Co. v. S. 
S. Kresge Co., 119 F.2d 316. 
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C.C.A.Il], In an accounting for prof- 
its from infringement of a trade-mark, 
complainant was required to prove in- 
fringer’s sales only and infringer was 
under obligation to prove all elements 
of cost which it claimed, Trade-Mark 
Act of 1905, §§ 16, 19, 15 U.S.C.A. §§ 
96, 99.—Aladdin Mfg. Co. v. Mantle 
Lamp Co. of America, 116 F.2d 708. 

C.C.A.Mich, The burden rests on com- 
plainant in an action for trade-mark 
infringement and unfair competition to 
show by a fair preponderance of evi- 
dence that the ordinary mass of pur- 
chasers giving that attention which 
such persons usually give in buying 
the article in question would probably 
be deceived.—Mishawaka Rubber & 
Woolen Mfg. Co. y. S. S. Kresge Co., 
119 F.2d 316. 

Where a person uses the business 
symbol or label of another with fraud- 
ulent purpose of obtaining business 
which belongs to the other, it may 
be assumed that label or symbol so 
chosen* accomplishes the purpose al- 
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that the iy 

label so chosen should be ke 

for that of another, it is fair to as- a 
sume that he will use them to promote ~~ 
such belief or purpose, and hence mo- Bf 
tives with which the name, symbol 
or label is chosen, and its similarity, 
as well as surrounding circumstances, 
all enter into determination of wheth- 
er business will be lost or diverted.— 
Mishawaka Rubber & Woolen Mfg. Co. ‘a 
v._S. S. Kresge Co., 119 F.2d 316. 

In action for trade-mark infringe- 
ment, unfair competition and account- | 
ing of profits allegedly realized by de- 
fendant on sales of goods bearing in- 
fringing trade-marks, burden was upon 
plaintiff to prove that defendant had 
made profits attributable in whole or 
in part to use of plaintiff’s trade-mark, 
even though they used _ identical or 
similar colors, where, from circum- 
stances of case, there appeared no rea- 
sonable probability that there was 
confusion or deception without evi- 
dence thereof.—Mishawaka Rubber & 
Woolen Mfg. Co. y. S. S. Kresge Co., 
119 F.2d 316. 

C.C.A.Wis. In action to enjoin the 
infringement of trade-mark “Steem- 
BHlectric,”’ the plaintiff had the burden 
of establishing a “secondary meaning” | 
for its trade-name, that is, that in the 
minds of the public the trade-mark 
meant the producer rather than the 
product. Trade-Mark Acts of 1905 and 
1920, 15 U.S.C.A. §§ 81-109 and § 121 
et seq.—Steem-Electrie Corporation vy. 
Herzfeld-Phillipson Co., 118 F.2d 122, 
affirming 29: F.Supp. 1011. 

D.C.Mich. In action for unfair com- 
petition, plaintiffs were entitled to no 
relief where they failed to establish 
either a confidential relationship or an 
express or implied contract which 
would afford a basis for recovery upon 
such theory.—Heyer v.- Allen Blectrie 
& Equipment Co., 37 F.Supp. 455, af- 
firmed 117 F.2d 739. : 

D.C.Mich. In action for unfair com- 
petition, burden of proof wag upon 
plaintiff.—Hospital Liquids vy. np 5 is 
Sherman, M. D. Inc., 38 F.Supp. 828. 

D.C.N.J. Proof that a mark is 
unique when applied to a _ vendible 
commodity establishes. a technical 
trade-mark and thereby raises a pre- 
sumption that the mark identifies 
plaintiff's goods, and it is only with 
respect to secondary-meaning marks 
that plaintiff in an infringement suit 
must prove this identity as a fact.— 
Pecheur Lozenge Co. v. National Can- 
dy Co., 36 F.Supp. 730. 

Cal.App. In action under the Unfair 
against photoen- 
gravers who allegedly scld euts for 
less than cost of production for pur- 
pose of injuring plaintiff, the first 
requisite was that proof be made by 
plaintiff of the cost of production of 
the cuts. Gen.Laws 1937, Act 8781.— 
Johnson v. Farmer, 107 P.2d 959, 41 
Cal.App.2d 874, rehearing denied 108 
P.2d 945, 41 Cal.App.2d 874. 

In action under the Unfair Trade 
Practice Act against photoengravers 
who allegedly sold cuts for less than 
cost of production for purpose of in- 
juring plaintiff, the burden of proof 
was on the plaintiff. Gen.Laws 1937, 
Act 8781.—Johnson v. Farmer, 107 P. 
2d 959, 41 Cal.App.2d 874, rehearing 
geped 108 P.2d 945, 41 Cal.App.2d 
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C.C.A.Wis. In. suit to enjoin in- 
fringement of trade mark and for un- 
fair competition, testimony of plain- 
tiff's paid investigators employed to 
obtain evidence, and of wholesale and 
retail dealers who were agents for the 
sale and distribution of plaintiff's man- 
ufactured product, was properly ad- 
missible, though obtained after com- 
mencement of the action, though its 
weight was, to some extent, impaired. 
Trade-Mark Acts of 1905 and 1920. 
15 U.S.C.A. §§ 81-109, § 121 et seq.— 
Steem-Hlectric Corporation vy. Herzfeld- 
Phillipson Co., 118 F.2d 122, affirming 
29 F.Supp. 1011. : 


N.Y¥.Sup. In action by hairpin ‘man- 
ufacturing company known as “Smith 


Victory Corporation f 
name “Smith Hairpin Corporation” by 
corporation organized by defendant 
Smith, letters addressed to hairpin 
manufacturing company under various 
combinations of “Smith’, ‘Hairpin’, 
“Pin”, and “Corporation’’, were not ad- 
missible in absence of evidence that 
any act or course of conduct of defend- 
ant Smith or Smith Hairpin Corpora- 
tion caused or occasioned the claimed 
eonfusion of hairpin manufacturing 
company’s name by writers of letters 
to such company.—Smith Victory Cor- 
poration v. Smith, 22 N.Y.S.2d 159, af- 
ead 22 N.Y.S.2d 164, 259 App.Div. 
19s." 

N.Y.Sup. In action for injunction 

restraining use of similar name, evi- 
dence, relating to mistakes in deliver- 
ing papers to plaintiff which were in- 
tended for defendant, telephone mes- 
sages to plaintiff which were intended 
for defendant, letters and other docu- 
ments delivered through mail to plain- 
tiff meant for defendant, and loan 
application blanks of defendant which 
were left with plaintiff, was competent 
as bearing upon question as to wheth- 
er there existed reasonable probability 
of confusion to damage of plaintiff by 
reason of similarity of names of par- 
ties—Yonkers Sav. Bank v. Yonkers 
Savings & Loan Ass’n, 22-N.Y.8.2d 
868, 174 Misc. 973. 
' N.Y.Sup. In action for unfair com- 
petition in connection with sale of sil- 
verware, evidence concerning results of 
a public survey conducted. by persons 
employed by_ plaintiff regarding opin- 
ions as to who put out certain silver- 
“ware and how persons covered by sur- 
vey would ask for silverware if they 
desired to buy it was competent, where 
persons covered by survey were mem- 
bers of public and could be regarded 
as potential purchasers.—Oneida, Lim- 
ited, v. National Silver Co., 25 N.Y.S, 
2d: 271. 
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C.C.A.111. In action for unfair com- 
petition based on alleged sale by mail 
order company, 
that of plaintiff manufacturer, after 
the company had changed its source of 
supply for syrup jugs, from plaintiff 
to another manufacturer, evidence dis- 
closing that small picture of plaintiff's 
jug was used in catalog under title 
“syrup jug”, but that plaintiff’s trade- 
name was not used, failed to establish 
intent by the company to deceive the 
public which was necessary under the 
circumstances, to establish that the 
company was guilty of unfair competi- 
tion.—Na-Mac Products Corporation v. 
Federal Tool Corporation, 118 F.2d 167, 
affirming 36 F.Supp. 426. 


C.C.A.Md. Evidence that plaintiff 
corporation, which had secured regis- 
tration of ‘‘Little Tavern Shops” as 
trade-mark for sandwiches, had used its 
corporate name of ‘‘Little Tavern Shops, 
Inc.”, for twelve years in conjunction 
with operation of eating shops in Bal- 
timore, Md., and that plaintiff operated 
thirteen similar shops in such city, and 
that plaintiff’s customers had been led 
to believe that food and liquor store 
operated by defendant in Baltimore 
under name “‘Hubbard’s Little Tavern 
Liquors”, with emphasis on words ‘“‘Lit- 
tle Tavern”, was one of plaintiff’s 
stores, warranted conclusion that plain- 
tiff’s name had acquired a “secondary 
meaning” for purposes of determining 
plaintiff’s right to restrain defendant 
from using words ‘Little Tavern’. 
Trade-Mark Act of 1905, § 1 et seq., 15 
U.S.C.A. § 81 et seq.~—Little Tavern 
Shops v. Davis, 116 F.2d 903. 

C.C.A.Md, Evidence held to author- 
jze finding that beverage manufactur- 
ers conspired with customers to palm 
off their goods for goods of owner of 
registered trade-mark ‘‘Coca-Cola,” or 
had knowledge of distributors’ sale of 
beverage syrups with understanding 
that drinks made therefrom should be 
palmed off as ‘Coca-Cola’, as ground 
for injunction against acts calculated 
to cause their goods to be palmed off 
as “Coca-Cola”. Act March 8, 1881, 21 
Stat. 502; Vrade-Mark Act of 1905, § 
1 et seq, 15 U.S.C.A. § 81 et seq.— 


‘to enjoin use of 


of--a syrup jug, as~ 


LN S, Au 


Dixi-Cola_ Laboratories v. Coca-Cola 


Co., 117 F.2d 352, modifying Coca-Cola 


Co. v. Dixi-Cola Laboratories, 31 F. 
Supp. 835. 
C.C.A.Mass. Evidence did not show 


that defendant in employing script let- 
tering in registered trade-mark “Pan- 
cord” on soles and heels and in using 
descriptive term ‘“cord-on-end” in ad- 
vertising was engaged in “unfair com- 
petition” with plaintiff which manu- 
factured similar soles and heels bear- 
ing registered trade-mark “Gro Cord” 
and “Raw Cord By Gro Cord” and 
which used same _ descriptive term 
“cord-on-end” in  advertising.—Gros- 
jean v. Panther-Panco Rubber Co., 113 
F.2d 252, affirming 26 F.Supp. 344. 


C.C.A.Mich. Evidence of actual con- 
fusion between “Hemmeter’s Champion” 


cigars, sold singly, and allegedly in- 
fringing ‘‘Portina Champs’ small-size 
cigars, sold in units of five, arising 


from use of word “Champ” for both 
types of cigars, held to show suticient 
likelihood of confusion to entitle man- 
ufacturer of ‘“Hemmeter’s Champion” 
cigars to injunctive relief. 15 U.S.C. 
A. § 103—Hemmeter Cigar Co. v. Con- 
gress Cigar Co., 118 F.2d 64. 


C.C.A.Mich. In action for unfair 
competition and infringement of regis- 
tered trade-mark ‘Ball Band,” which 
plaintiff used on heels of foot wear 
manufactured by plaintiff, evidence did 
not support inference that defendant 
adopted symbol used on defendant’s 
shoe heels for fraudulent purpose of at- 
tracting to itself business or sales 
which belonged to plaintiff.—Misha- 
waka Rubber & Woolen Mfg. Co. y. 
S._S. Kresge Co., 119 F.2d 316. 

In action for unfair competition and 
infringement of registered trade-mark 
“Ball Band,’ which plaintiff used on 
heels of foot wear manufactured by 
plaintiff, evidence did not justify in- 
ference that any one was deceived by 
defendant’s trade mark into purchas- 
ing defendant’s shoe heels and lifts in 
belief that he was purchasing shoe 
heels produced by plaintiffimMisha- 
waka Rubber & Woolen Mfg. Co. y. 8S. 
S. Kresge Co., 119 F.2d 316. 


C.C.A.Mo, Hvidence that brewing 
company had become the transferee of 
a registered trade-mark by mesne 
transfers, but never used it, and after 
registry expired agreed to supply dis- 
tributor with beer bearing the trade- 
mark under contract which recited that 
distributor had been authorized to use 
the trade-mark on beer by an affiliate, 
and would save brewing company 
harmless from actions against it caused 
by use of the mark, sustained finding 


that brewing company had “aban- 
doned” the registered trade-mark.— 
Atlas Beverage Minneapolis 


Co. vz. 
Brewing Co., 113 F.2d 672. 

In action for infringement of trade- 
mark “White Seal’ as applied to beer 
in. the markets of Missouri and Kan- 
sas, evidence that brewing company 
designed and adopted label bearing the 
trade-mark, that brewing company’s 
name was printed on every label, that 
name of distributor did not appear 
thereon, that brewing company held it- 
self out to the public as manufacturer 
of the beer and owner of the trade- 
mark from the beginning of its use, 
and that distributor dil -not claim 
ownership of trade-mark until his con- 
tract with brewing company was can- 
celed, sustained finding that brewing 
company was owner of trade-mark as 
against distributor.—Atlas Beverage 
Co. vy. Minneapolis Brewing Co., 113 
F.2d 672. 

Hyidence that after contract between 
brewing company and distributor was 
terminated the distributor continued to 
sell beer under the same label'to the 
same taverns and customers who had 
purchased beer manufactured by brew- 
jng company, without informing cus- 
tomers that the beer was manufactured 
by different brewery, and that brew- 
ing company signs were left at places 
where the beer was sold, and that there 
was actual confusion in the minds of 
purchasers, sustained finding that dis- 
tributor had been guilty of “unfair 
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ee 


trade practices.”—Atlas Beverage Co. ° 
Minneapolis Brewing Co., 113 F.2d 67 
C.C.A.Mo, One chance instance of at- — 
tempted deception by an individual — 
clerk of chain store would hardly be — 
regarded as a sufficient foundation for — 
an injunction against more than 1,500 — 
stores, but where several acts of un- 
fair competition had been shown, there 
was warrant for concluding that un-— 
fair competition would continue and 
equity would afford relief by injunc- 
tion.— J. Penney Co. v. H. D. Lee 
Mercantile Co., 120 F.2d 949, modify 
ing H. D. Lee Mercantile Co, vy. J. 
C. Penney Co., 30 F.Supp. 179. nates 2) 
C.C.A.N.J. In action under New Jer- — 
sey Fair Trade Act by distributor 0 
cosmeties to enjoin retailer from sell 
ing distributor’s products at less tha: 
stipulated prices, evidence was insuf 
ficient to sustain finding that contrac 
had been entered into by distributor 
under the New Jersey Fair Trade Act. _ 
N.J.S.A. 56:4-5.—Charmley Drug Shop 
vy. Guerlain, Inc., 113 F.2d 247, revers- 
ing Guerlain, Inc., v. Charmley Dru 
Shop, 31 F.Supp. 410. te 
Distributor of cosmetics could fot be 
awarded an injunction restraining re- 
tailer from selling distributor’s pro 
ucts at less than stipulated prices 
where evidence was insufficient to es-— 
tablish that distributor had _ entered © 
into price-fixing contract under New 
Jersey Fair Trade Act. N.J.S.A. 56:4- 
5.—Charmley Drug Shop vy. Guerlain, — 
Ine., 113 F.2d 247, reversing Guerlain, — 
Inc., v. Charmley Drug Shop, 31 ie 


ize finding that use of word “Joh 
for cleaning fluid used chiefl 
for fabrics caused confusion among cus- 
tomers of holder of registered trade- 
“Johnson’s” for floor wax and 
similar products, as ground for injunc- 
tion.—S. C. Johnson & Son vy. Johnson, 
ue F.2d 427, modifying 28 F.Supp. 
744, ; é 


y, 


of whether defendant had been guilty 
of trade-mark infringement and unfair 
competition, in view of large quantity 
of plaintiffs’ beverage which was be 


ing sold.—Green v. Ludford Frui 
Products, 39 F.Supp. 985. i 
D.C.Conn. 


Where federal court has 
jurisdiction of suit for unfair compe- — 
tition, proof that defendant’s servic 
is of inferior or of low quality is not — 

essential to a showing of right to re- re 
lief—Pure Oil Co. vy. Puritan Oil Co. 


if 
39 F.Supp. 68. Re: 

D.C.Ky. Evidence failed to show | 
that defendants’ use of name “R. A 


them constituted unfair competition to — 
plaintiff, which was a prior user of ~ 
name ‘Baker’ on Jabel for whisky.— — 
Frankfort Dist&lleries v. Labrot & Gra-. 
ham, 34 F.Supp. 131. 2 

D.C.Ky. In action to enjoin in- 
fringement of registered trade-mark 
which included words “Honey-Krust”’ 
under which plaintiff sold bread, by the 
use of the words ‘‘Hon-E-Krust” in © 
trade-mark of defendant, wherein evi- — 
dence established that plaintiff’s prod-— Ei 
ucts had not been heard of in the par- 
ticular locality involved at the time iis 
defendant began selling bread in that, — 
locality, and there was nothing to 
convince the court that the: locality 
would be reached in the normal course 
of trade expansion by the plaintiff, 
the plaintiff was not entitled to relief 
sought.—Grocers Baking Co. vy. Sigler, 
40 F.Supp. 149. 

Evidence failed to establish that de- 
fendant was guilty of “unfair competi- 
tion” in selling bread under trade- 
mark containing the words “Hon-W- 
Krust”, in a certain locality in which 
the plaintiff later sold its bread, which 
was sold under registered trade-name 


including words “Honey-Krust”.— 
Grocers Baking Co. v. Sigler, 40 F. 
Supp. 149. ; ; 

D.C.Mass. Evidence was insufficient 


to establish that defendant was guilty 
of unfair competition in manufacturing 
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and selling shoes similar to shoes 
manufactured and sold by plaintiffs.— 
McQuillen v. A. R. Hyde & Sons Co., 
35 F.Supp. 870. : t ‘ 
D.C.Mich. Evidence was insufficient 
to show that defendant was guilty of 
unfair competition with respect to the 
shape of its fish baits, the collar there- 
on, or the use of herringbone marking 
. thereon.—James Heddon’s Sons v. Mill- 
site Steel & Wire Works, 35 F.Supp. 


169. ; 
D.C.Mich. Evidence that plaintiff 
“was owner of trade-mark ‘Coca-Cola’ 


as applied to soft drink syrup and bev- 
erage made therefrom, that for many 
-_-years plaintiff’s trade-mark had been 
commonly abbreviated by dealers and 
- public to “coke”, and that defendant at- 
tempted to take advantage of good will 
earned by plaintiff by selling beverage 
syrup or beverage made therefrom un- 
der name “La Coq’, supported finding 
of “unfair competition,” so as to en- 
title plaintiff to a pezpetuat injunction 
enjoining defendant from using name 
“Ya Coq” upon or in connection with 
sale, manufacture, bottling, advertising 
or offering for sale of any beverage Syr- 
up or beverage made therefrom.—Coca- 
- Cola Co. y. Christopher, 37 F.Supp. 216. 
In action under Michigan law by 
owner of trade-mark ‘‘Coca-Cola” to en- 
- join unfair competition resulting from 
defendant’s selling beverage syrup and 
beverage made therefrom under name 
“a Coq’ and for damages as a result 
_ thereof, evidence was insufficient to 
prove actual damages to  plaintiff’s 
Pasiiees or establish a measurable loss 
resulting from the unfair competition, 
so as to entitle plaintiff to damages.— 
Coca-Cola Co. v. Christopher, 37 F. 
fee Supp. 216. 
_—séD.G.N.¥. Evidence held not to es- 
tablish unfair competition in manufac- 
ture and sale of telescopic antenna for 
~ automobiles.—Ward Products Corpora- 
tion v. Finkel, 35 F.Supp. 394. 
D‘C.N.Y. Evidence held to establish 
pirating of dress designs.—White v. 
Lombardy Dresses, 35 F.Supp. 462. 
ii D.C.N.Y. Evidence that plaintiff, 
which published juvenile magazines un- 
der registered trade-mark ‘Famous 
Funnies,” adopted the words ‘The 
- Famous Funnies Family” in connection 
with magazines, that defendant corpo- 
ration, which published toy catalogues, 
was thereafter organized under name 
~“Wamous Funn Family, Inc.,’”’ and 
adopted use of phrase “Famous Funn 
' Family Service” in connection with 
- eatalogues, that magazines and cata- 
logues were competitive, in that both 
carried advertisements of toys, that 
defendant who organized corporation 
intentionally adopted words identified 
with magazines, and that if plaintiff 
sought to expand advertising in maga- 
zines its efforts might be impeded by 
defendants’ acts, warranted enjoining 
defendants from using words ‘Famous 
Funn Family” on ground of “unfair 
competition.’”—Famous Funnies y. Fa- 
e mous Funn Family, 37 F.Supp. 908, re- 
ae -settled 40 F.Supp. 488. 


prays 


j D.C.N.Y. Evidence that plaintiff, 
> which manufactured and sold butter 
bs and meat products under registered 


A trade-mark “Farmcraft’”’, and defend- 
ant, which subsequently adopted “Farm 
. Craft” as part of its corporate name 
and sold cheeses under name ‘‘Farm 
Craft”, dealt in metropolitan area of 
city of New York, and that defendant’s 
use of names, was enough to cause 
confusion, justified judgment for plain- 
tiff in action for infringement of trade- 
mark and ‘unfair competition”.—Henry 


_ Muhs Co. v. Farm Craft Foods, 37 
F.Supp. 10138. 
D.C.S.C. BHvidence that plaintiff 


owned trade-mark or trade-name ‘The 
Lone Ranger’ used by plaintiff in 
radio serial and comic strip, that ti- 
| tle character in serial and comic strip 
: rode a white horse, and used the ex- 
pression “Hi-Yo Silver,” and that_in- 
dividual who had in fact appeared as 
“Mhe Lone Ranger’ in moving picture 
produced under license from plaintiff 
subsequently appeared in circus as the 
original “Lone Ranger” of talking pic- 
tures, rode a white horse, and used 


bet cu ia a te 
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the expression ‘“Hi-Yo Silver,” did not 
authorize order enjoining circus and 
individual from fyrther use of quoted 
terms as “unfair competition’’.—Lone 
Ranger y. Cox, 39 F.Supp. 487. 

Cal.App. In action under the Un- 
fair Trade Practice Act against photo- 
engravers who allegedly sold cuts for 
less than cost of production for pur- 
pose of injuring plaintiff, scale, which 
was prepared by the American Photo- 
engravers Association in ~1932 from 
records obtained from that industry 
throughout the entire United States, 
should not have been admitted as a 
cost survey, and was not sufficient to 
prove the cost of production to defend- 
ants of the cuts sold by them, where 
the scale was obviously designed mere- 
ly to furnish a guide in fixing prices, 
with suggestion that actual sales prices 
should be arrived at in individual cases 
by allowing discounts from the scale 
figures or by adding percentages there- 
to. Gen.Laws 1987, Act 8781.—John- 
son v. Farmer, 107 P.2d 959, 41 Cal. 
App.2d 874, rehearing denied 108 P.2d 
945, 41 Cal.App.2d 874. 

In action under the Unfair Trade 
Practice Act against photoengravers 
who allegedly sold cuts for less. than 
cost of production for purpose of in- 
juring plaintiff, the crux of the en- 
tire case was whether photoengravers 
were selling below their cost of pro- 
duction, and no prima facie case could 
be made out until evidence was pro- 
duced supporting that proposition. 
Gen.Laws 1937, Act 8781.—Johnson v. 
Farmer, 107 P.2d 959, 41 Cal.App.2d 
874, rehearing denied 108 P.2d 945, 41 
Cal.App.2d 874. 

In action under the Unfair Trade 
Practice Act against photoengravers 
who allegedly sold cuts for less than 
eost of production for purpose of in- 
juring plaintiff, the actual cost of pro- 
duction by photoengravers should have 
been fairly and at least approximately 
determined on satisfactory evidence, 
which would necessarily call for the 
fair average cost of production over 
a reasonable time, rather than the cost 
of one item on a particular occasion. 
Gen.Laws 1937, Act 8781.—Johnson v. 
Farmer, 107 P.2d 959, 41 Cal.App.2d 
874, rehearing denied 108 P.2d 945, 41 
Cal.App.2d 874. 


Colo. In action to enjoin wholesale 
tobacco dealer from selling cigarettes 
below cost with intent to injure com- 
petitors and to destroy competition in 
violation of statute, evidence including 
that of cost of doing business of 
similar dealers in vicinity and testi- 
mony of certified public accountant, 
that cost of doing business was 3.3 
per cent., which when added to invoice 
cost, less discounts, of $1.1025 per 
earton, made total cost about $1.14, or 
about 2 cents more than selling price, 
as against theoretical and arbitrary 
survey made for dealer by a registered 
accountant which showed that cost of 
doing business was only 1.13 per cent. 
and that there was a margin of profit 
of .0062 per cent., sustained injunc- 
tive relief on ground dealer was sell- 
ing below cost. Laws 1937, pp. 1280, 
1282, 1288, 1285, §§ 1 et seq., 3, 5, 10. 
—Dikeou v. Food Distributors Ass’n, 
108 P.2d 529. 

In action to enjoin wholesale tobac- 
co dealer from selling cigarettes below 
cost with intent to injure competitors 
and to destroy competition in violation 
of statute evidence including that of 
dealer's refusal to co-operate with oth- 
er dealers in reaching an agreement 
on cost of doing business and of deal- 
er’s activity in advertising reduction 
in prices, sustained finding, warrant- 
ing injunction, that dealer’s selling be- 
low cost was done with intent to in- 
jure competitors and to destroy com- 


petition. Laws 1987, . 1280, 1282, 
ae 1285, Ae ck Seni 35715; — 
ikeou_ v. 00 istributor in; 
108 P.2d 529. Ne ee 
App.D.C, In_suit by publisher of 
magazine “AVIATION” against pub- 


lisher of magazine “American Avia- 
tion” for infringement of trade mark, 
evidence showing only one instance of 
person ordering defendant’s magazine 
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mark. 
15 U.S.C.A. §° 81.—McGraw-Hill Pub. 
Co. v. American Aviation Associates, 
117 F.2d 293. . 

In suit by publisher of magazine 
“AVIATION” against publisher of 
magazine ‘American Aviation” for in- 
fringement of trade mark and unfair 
competition, evidence that other mag- 
azines had used the word aviation as a 
dominant and descriptive part of their 
titles showed that plaintiff's name had 
not acquired a secondary meaning that 
identified the plaintiff—McGraw-Hill 
Pub. Co. v. american Aviation Asso- 
ciates, 117 F.2d 293. 

App.D.C. Evidence sustained finding 
that no unfair competition in sale of re- 
volving shelving existed, and justified 
denial of relief, particularly in absence 
of evidence that plaintiff had suffered’ 
damage from defendants’ manufacture 
and sale of rotary shelving, since in 
absence of such evidence there was no 
ground for either legal or equitable 
relief.—Frick-Gallagher Mfg. Co. v. 
Ro-Tray Corporation, 122 F.2d 81, af- 
firming 33 F.Supp. 727. 

N.Y.Sup. That plaintiff's volume of 
business was small and their advertis- 
ing was meager and that they were 
pars known to the trade were cir- 
cumstances warranting finding that use 
of word ‘Cordé”, which was descrip- 
tive of materials used in  plaintiff’s 
handbags, had not come to be identi- 
fied with plaintiff's product and had 
not acquired the secondary meaning 
that law recognizes.—Thierfeld v. Cer- 
reta, 21 N.Y.S.2d 837, 174 Misc. 590. 

In action to restrain defendant from 
using words ‘Corday,’ “corde,” and 
“cordé” and “Kor Day” as a mark or 
designation of his handbag on ground 
that plaintiffs had previously adopted 
such words as distinguishing marks 
for their handbags, evidence showed 
that words used by plaintiff had not 
acquired secondary meaning that law 
recognizes.—Thierfeld v. Cerreta, 21 N. 
Y¥.S.2d 837, 174 Mise. 590. 

Evidence showing that defendant had 
been employed by plaintiff handbag 
manufacturers only a short time before 
engaging in same business, that al- 
though defendant’s competing firm 
promptly moved into same _ building 
that plaintiffs were in, that defendant 
became associated with his associates 
only after they had negotiated the lease 
and that defendant had arranged to 
move, which would eliminate the slight 
confusion existing, and that defend- 
ant’s descriptive trade-mark was clear- 
ly distinguishable from form in which 
plaintiffs were using theirs and that 
advertising matter was radically differ- 
ent did not present a case of commer- 
cial piracy warranting the grant of in- 
junctive relief on ground of -“unfair 
competition.”—Thierfeld v, Cerreta, 21 
N.Y.S.2d 837, 174 Mise. 590. 
_N.Y¥.Sup. On application for an in- 
junction under the statute prohibiting 
use of trade-name with intent to de- 
ceive the public, proof ‘sufficient to 
justify a favorable decree must be of 
most convincing character, and must 
constitute proof beyond a _ reasonable 
doubt and not merely proof of a pre- 
ponderant nature. Penal Law, § 964. 
—Julius Restaurant y. Lombardi, 22 N, 
Y.8.2d 16, 174 Mise. 875. 

An application for an injunction 
sought under the statute prohibiting 
use of trade-name with intent to de- 
ceive public, to restrain defendant from 
using the name of “Julius” in opera- 
tion of his restaurant business, would 
be denied, where defendant was estab- 
lished_in business before the plaintiff 
and defendant was not charged nor 
shown to have assumed the name “‘Jul- 
ius” as part of a corporate name or 
part of an assumed or _ trade-name. 
Penal Law, § 964.—Julius Restaurant 
v. Lombardi, 22 N.Y.S.2d 16, 174 Mise, 


'N.¥.Sup. In action for unfair com- 


petition in connection with sale of sil-. 
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_ verware, results of public surveys con- 
ducted by plaintiff and defendant re- 
garding opinions as to who put oat 
certain silverware and how persons 
covered by surveys would ask for sil- 
verware if they wanted to buy it were 
inconclusive.—Oneida, Limited, v. Na- 
tional Silver Co., 25 N.Y.S.2d 271. 

In action for unfair competition in 
connection with sale of silverware, fact 
that defendant’s name and the name 
of defendant’s silverware pattern ap- 
peared in advertisements and on store 
displays and on chests containing sil- 
verware was insufficient, under circum- 
stances, to overcome testimony con- 
cerning simulation, confusion and de- 
ception.—Oneida, Limited, v. National 
Silver Co., 25 N.Y.S.2d 271. he 

In action for unfair competition in 
connection with sale of silverware, evi- 
dence warranted conclusion that there 
was actual confusion and deception of 
the public in accordance with a plan 
and design to such end.—Oneida, Lim- 
ited, v. National Silver Co., 25 N.Y.S. 
2d. 271, t 

In action for unfair competition in 
connection with sale of silverware, evi- 
dence warranted conclusion that de- 
fendant was engaged in ‘‘unfair compe- 
tition’ in view of defendant’s simula- 
tion of plaintiff’s pattern, and defend- 
ant’s manner of introducing a new pat- 
tern to trade with suggestion and en- 
couragement that such pattern might 
be recognized as that of plaintiff, and 
fact that persons were readily confused 
and deceived, and hence plaintiff was 
entitled to injunction restraining sale 
of defendant’s pattern in competition 
with plaintiff's pattern.—Oneida, Lim- 
ited, v. National Silver Co., 25 N.Y.S.2d 
271. 

In action for unfair competition in 
connection -with sale of silverware 
where defendant sold a pattern called 
“Princess Royal’ and plaintiff claimed 
a prior trade-mark as to quoted name, 
evidence did not warrant an injunction 
restraining defendant from using the 
name.—Oneida, Limited, v. National 
Silver Co., 25 N.Y.S.2d 271. f 

In action for unfair competition in 
connection with sale of silverware, evi- 
dence that between designated dates 
defendant sold a certain number of 
sets of defendant’s pattern of silver- 
ware warranted inference that inroads 
were made on plaintiff’s sales, as re- 
spects question of plaintiff’s right to 
an accounting and damages.—Oneida, 
Limited, vy. National Silver Co., 25 N.Y. 
$.2d 271. : : 

N.Y.Sup. In action to enjoin unfair 
competition in millinery business and 
for an accounting, evidence showed that 
defendants had operated their mil- 
linery establishment for almost 12 
years longer than plaintiff and that 
at no time did they simulate plaintiff’s 
establishment or practice or attempt to 
practice any fraud or deception on the 
public.—Meisner v. Meisner, 29 N.Y.S. 


2d 342. wien 
Or. Plaintiff was not entitled to en- 
‘join defendant from use of name 
“Truck Insurance JBxchange’’, — on 


ground of prior appropriation, even if 
such ground were otherwise available, 
where evidence indicated that promo- 
ters of plaintiff knew of existence of 
business activities of defendant before 
plaintiff filed its articles of incorpora- 
tion. Code Supp.1935, §§ 46-1316 to 
46-1332.—Truck Insurance Exchange v. 


Truck Insurance Wxchange of 649 
South Olive Street, Los Angeles, Cal., 
LOTR 2d 511. 

Bvidence failed to establish that 


plaintiff was entitled to an injunction 
enjoining use of name “Truck Insur- 
ance Exchange” in state by a recipro- 
cal insurance association composed of 
commercial truck owners, which was 
- organized in California, where evidence 
failed to indicate that plaintiff ‘had any 
business when suit was filed, or that 
it bad any business when defendant as- 
sociation was authorized to do _busi- 
ness in state. Code Supp.1935, §§ 46- 
1316 to 46-1332.—Truck Insurance Ex- 
change v. Truck Insurance Exchange 
of 649 South Olive Street, Los Angeles, 


Cal., 107 P.2d 511. ; 
Evidence failed to establish that de- 


‘ 
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plans, ideas or rate structures for a 
truck insurance exchange of plaintiff, 
so_as to entitle plainti 
—Truck Insurance Exchange v. Truck 
Insurance Exchange of 649 South 
Olive Street, Los Angeles, Cal., 107 P. 
2d) ot1" S 

R.I. Evidence held to warrant  re- 
fusal to enjoin barbers’ union members 
from using and displaying a union 
shop card allegedly similar to card of 
complainants’ union, on ground that 
cards were substantially dissimilar and 
that complainants had» no exclusive 
property rights in the words “union 
Seino v. Schmetz, 20 A.2d 
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D.C.N.Y. In action for infringement 
of red seal trade-mark for phonograph 
records, interrogatories requiring de- 
fendants to state whether they ever 
sold or offered phonograph records for 
sale bearing red labels and if answer 
was in the affirmative to set out a 


‘specimen copy of such records, to state 


period of time during which records 
were offered for sale and to state num- 
ber of records sold during each month 
of period covered by complaint, were 
sufficiently clear and were required to 
be answered, Rules of Civil Procedure 
for District Courts, rule 33, 28 U.S.C.A. 
following section 723¢c.—RCA Mfg. Co. 
v. Decca Records, 1 F.R.D. 433. 

In action for infringement of trade- 
mark for phonograph records, defend- 
ants could not refuse to answer inter- 
rogatories which sought details of mat- 
ters alleged in answer on ground that 
interrogatories would require extensive 
research, investigation and expense 
where plaintiff stipulated that if de- 
fendants did not have the material, 
Plaintiff would be content that defend- 
ants answer the interrogatories by say- 
ing so. Rules of Civil Procedure for 
District Courts, rule 33, 28 U.S.C.A. 
following section 723c.—RCA Mfg. Co. 
v. Decca Records, 1 F.R.D. 433. 


In action for infringement of red 
seal trade-mark for phonograph rec- 
ords, interrogatories endeavoring to 
discover the extent of defendants’ sales 
of records bearing red seals were not 
objectionable as seeking an unneces- 
sary inquiry into confidential details 
of defendants’ business, where defend- 
ants alleged that they and others had 
openly sold records bearing red seals 
for such a period of time that plaintiff 
was presumed to have acquiesced there- 
in. Rules of Civil Procedure for Dis- 
trict Courts, rule 33, 28 U.S.C.A. fol- 
lowing section 723c.—RCA Mfg. Co. y. 
Decca Records, 1 F.R.D. 433. 


In action for infringement of red 
seal trade-mark for phonograph rec- 
ords, interrogatories seeking a discov- 
ery of the meaning of defendants’ ref- 
erence in answer to fact that the words 
“red seal” were indicative of a concept 
of quality and were not capable of 
being a trade-mark were relevant to 
issues. Rules of Civil Procedure for 
District Courts, rule 33, U.S.C.A. 
following section 723c.—RCA Mfg. Co. 
v. Decca Records, 1 F.R.D. 433. 


In action for infringement of red 
seal trade-mark for phonograph rec- 
ords, interrogatories seeking the terms 
of an agreement under which defend- 
ants were alleged to have agreed to 
change the color of the seal used on 
their records sought information rele- 
vant to issues. Rules of Civil Pro- 
cedure for District Courts, rule 33, 28 
U.S.C.A. following section 728¢c.—RCA 
ret Co. v. Decca Records, 1 F.R.D. 


In trade-mark infringement action, 
interrogatories were not objectionable 
on ground that they sought information 
relevant only on question of damages 
before issue of liability had been deter- 
mined where information sought was 
also relevant to question of acquies- 
cence in continued infringement raised 
by defendants to avoid liability. Rules 
of Civil Procedure for District Courts, 
rule 33, 28 U.S.C.A. following section 
723c.—RCA Mfg. Co. y. Decca Records, 
1 F.B.D. 433. 
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In suit by Michigan 


C.C.A.II1. cor- 


poration against Illinois corporation for en 


unfair competition in the appropriation _ 
of plaintiff’s corporate name and trade- 
mark, “Arrow Distilleries, Inc.’”’, where _ 
substantial evidence supported master’s — 
finding that Michigan corporation was — 
first incorporated, and its activities 
amounted to a continuous doing of in- 
terstate business under its corporate — 
name and trade-mark before Illinois’ a 
corporation was incorporated or did 
any business and that continued use by — 
Illinois corporation of same name re- 
sulted in misleading customers and 
constituted “unfair competition”, such 
finding could not be rejected by Dis-  — 
trict Court. Federal Rules of Civil 
Procedure, rule 53(e) (2), 28 U.S.C.A. — 
following section 723c.—Arrow Distil- — 
leries (Mich.) v. Arrow Distilleries, 
LIS), Aa EG i636: MOM i et 
App.D.C. In trade-mark infringement 
case, in determining whether words ars a 
designs create probable confusion, two . 


J 


methods may be followed and in one ~ 
method the marks themselves may be ~ 
compared and contrasted and in the 
other method evidence may be intr 
duced to show actual instances of con- 
fusion in purchase of goods. Trade- | 
Mark Act of 1905, § 1,15 U.S.C.A. § 81. 
—McGraw-Hill Pub. Co. v. American 
Aviation Associates, 117 F.2d 2938. 
§ 260 oe 

D.C.Md. In action by Administrator — 

of Wage and Hour Division of Depart- 


Act of 1938, 
for 


tion of the action. 
ards Act of 1938, 


QT5i(a)e (aera; sid) A 
cedure for District Courts, rule 56, 28 | 
U.S.C.A. following section 723¢.—Flem- 
ing v. Phipps, 35 F.Supp. 627, 7) 
Pa.Com.Pl. The fact that a bill in — 
equity charging violation of the Penn- 
sylvania Fair Trade Act of June 5, 1935, 
P.L. 266, 73 P.S. §§ 7-11, secks to en- 
join defendant from selling “any” com- 
s. 
ar 
4 


We 


modity below the resale price restric- — 
tions is not a ground for dismissing 
the bill; if the scope of the relief ey 
sought is too great, the chancellor may 
mould his decree in accordance with ~ 
the cause of action proved at ae hear- 
sae rea Gamay en vy. Polikoff, 39 D. & C. _ 
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D.C.Mass. Where retailer was com- 
mitting acts constituting unfair com- 
petition by offering for sale and selling 
to consumers products of manufacturer ~ 
bearing its name, trade-marks, brands, _ 
and labels at prices less than minimum — 
resale prices established by agreement 
entered into under Massachusetts Fair 
Trade Law, which would cause ir- 
reparable injury to manufacturer unless 
injunction was granted, and manufac- 
turer had no other adequate remedy at 
law, an injunction was granted. Mass. 
G.L.(Ter.Ed.) c. 98, §§ 14A-14C, as 
added by St.1937, ¢. 398.—Eastman 
Kodak Co. v. E M F Electric Supply 
Co., 36 F.Supp. 111. 

D.C.N.Y. A wholesaler selling ladies’ 
hosiery under registered trade-mark of ; 
“Paulette’ was not entitled to pre- 
liminary injunction restraining defend- 
ants from conducting a retail business, 
in which defendants’ sold _ ladies’ 
hosiery, under name of ‘Paulette 
Shoppe”, where evidence on motion 
was not convincing that any one 
would be deceived into believing that 
defendants’ shops or stockings belong- 
ed to wholesaler or that wholesaler 
could show a right to recover under 
Trade-Mark Act, and defendants had 
been engaged in business under name™ 
“Paulette Shoppe’ from 1935 without 
action having been taken to stop them ~ 
by wholesaler’s predecessor, and 
wholesaler would not suffer irreparable 
damage in waiting for trial, and there 


 -§ 261 
was no showing that defendants were 
not financially able to respond in dam- 
ages. Trade-Mark Act of 1905, §§ 16, 
-19, 15 U.S.C,A. §§ 96, 99.—Ross v. Neu- 
Ville, 34 F.Supp. 466. 

- D.O.N.Y. One seller of table salt in 
 eylindrical containers was not entitled 
“to an injunction pendente lite against 
another seller because of the cylindri- 
eal shape of that seller’s container or 
its metal chute or sifter, since they are 
in common use and the first seller has 
no exclusive right to them.—Interna- 
ie Keees Salt Co. vy. Levine, 35 F.Supp. 


ve 

The seller of table salt in a cylindri- 
eal container bearing registered Red 
Cross label was not entitled to an in- 


35 F.Supp. 402. ee 
D.C.N.Y. Power to issue preliminary 
injunction in a case involving charge 
of unfair competition should be exer- 
 cised with great caution and should 
not ordinarily be granted unless right 
hereto is clear and_free from reason- 
able doubt.—Colson Corporation, Elyria, 
Ohio, v. Pierce Mfg. Corporation, An- 
gola, 37 F.Supp. ‘ A 
A court should proceed with great 
eliberation in determining whether to 
grant injunction pendente lite in un- 
‘fair competition proceeding where such 
an injunction will in effect determine 
the litigation and give party seeking 
_ relief the entire relief which, is sought 
n the action.—Colson Corporation, 
Elyria, Ohio, v. Pierce Mfg. Corpora- 
_ tion, Angola, 37 F.Supp. 900. 
: In unfair competition proceeding to 
estrain advertisement and _ sale of 


: t large volume of evidence in addi- 
te ion to that connected with exhibits 
already in evidence, and that the trial 
could be speedily concluded, motion for 
ey preliminary injunction was denied.— 
Colson Corporation, Elyria, Ohio, v. 
Pierce Mfg. Corporation, Angola, 37 
F.Supp. 900. 


p.0.Pa. The rights of plaintiffs pub- 
lishing and selling for ten cents in a 
baseball park a copyrighted score-card 


-eontaining news items of baseball 
teams, general baseball _ statistics, 
ground rules, editorials, information 


pertaining to the game, including offi- 
cial line-up and numbers of players 
and teams for particular game to be 
played, were not so clear and certain 
as to warrant granting of preliminary 
injunction in copyright infringement 
and unfair competition action against 
_ defendants publishing and selling. for 
five cents near entrance gates to base- 
ball park a score-card containing line- 


; up of teams and numbers of players 
: of the various teams.—Penn Sportseryv- 
SS ice v. Goldstein, 33 F.Supp. 944. 

i D.C.Pa. In action for infringement of 
\. trade-mark and unfair competition, 
‘ plaintiff's motion for preliminary in- 
: junction would be denied though plain- 


tiff made out a prima facie case by the 
evidence produced upon hearing of the 
motion, since a preliminary injunction 
would disturb rather than maintain the 
_ status quo, and, if plaintiff’s rights 
were being violated, damages therefor 
» could be_recovered on final hearing.— 
Fratelli Branca & Co. y. Pagliaro, 36 
_ F.Supp. 344. 
 D.C.Pa. In action for infringement 
of plaintiff’s registrations under Trade- 
_ Mark Act and for infringement of trade- 
“marks at common law and for unfair 
competition, where it appeared that 
trade-marks “Adam”, “AH” and crest 
design and trade-name “Adam Hats” 
were visible symbols of plaintiff’s na- 
tion-wide good will and that defend- 
ants were trying to benefit by the wide 
spread advertising of plaintiff’s hats 
and were selling a hat known as 
“Aman’s Hats’’ with idea of confusing 
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the public, plaintiff was entitled to a 
preliminary 
Act of February 20, 1905, 15 U.S.C.A. 


§ 
7 F.Supp. 261. ie y 

D.C.Pa. In suit to enjoin defendant 
from infringing rights of plaintiff in 
a_ whisky trade-mark ‘Old Raven”, 
wherein there were disputes of mate- 
rial facts concerning knowledge and 
use of the respective parties, which 
could not be resolved until the court 
heard the witnesses who would be pro- 
duced at final hearing, and it appeared 
that since repeal of Highteenth Amend- 
ment to Federal Constitution defendant 
was only party which had sold and 
was selling liquor to Pennsylvania 
Liquor Control Board under the trade- 
mark in dispute, and was for almost 
six years after repeal the only party 
which attempted to sell and distribute 
liquor under such trade-mark in Penn- 
syivania, plaintiff's motion for prelimi- 
nary injunction was denied. U.S.C.A. 
Const. Amend. 18.—G. F. Heublein & 
Bro. vy. 
39 F.Supp. 549. 

D.C.Wis. In action for trade-mark 
infringement and unfair competition, 
where it appeared that defendant was 
guilty of unfair competition, the court 
was not required to determine validity 
of trade-mark in passing on motion 
for temporary injunction.—Weiner Vv. 
Ravonst Tinsel Mfg. Co., 35 E.Supp. 
ff 


In action for trade-mark infringe- 
ment and unfair competition, applica- 
tion for temporary injunction is ad- 
dressed to court’s sound discretion.— 
Weiner vy. National Tinsel Mfg. Co., 
35 F.Supp, 771. 


In action for infringement of trade- 
mark ‘Print-Ad-String”’ and the trade- 
mark ‘Ribbonette’ as applied to flat 
ribbon-like cotton tape upon which 
name of firm and advertising matter 
could be printed, and for unfair com- 
petition, where it appeared that denial 
of plaintiffs’ motion for temporary in- 
junction would result in great injury 
to them and in the defendant getting 
substantial advantage to which it 
would be entitled only as result of 
final adjudication in his favor, motion 
would be granted subject to filing by 
plaintiffs of an indemnifying bond in 
the sum of $5,000.—Weiner v. Nation- 
al Tinsel Mfg. Co., 35 E.Supp. 771. 


Cal. Where verified complaints —al- 
leged that merchants sold merchandise 
below cost for purpose of injuring 
competitors and destroying competition 
contrary to statute, and merchants’ 
representatives testified that they did 
sell, offer for sale, and advertise goods 
in question at prices below invoice or 
replacement cost, but did so merely to 
increase volume and not to injure com- 
petitors or destroy competition, a 
sound discretion was conferred on the 
trial court to grant or deny prelimina- 
ry injunctions, and the court did not 
abuse its discretion in granting pre- 
liminary injunctions. Gen.Laws 1937, 
Act 8781, § 3; Code Civ.Proc. § 527.— 
People v. Black’s Food Store, 105 P. 
2d 361. 

Orders granting preliminary injunc- 
tions against merchants charged with 
unlawfully selling products for less 
than cost for the purpose of injuring 
competitors or destroying competition 
did not determine the merits of the 
controversies but had the effect of 
merely maintaining the status quo 
until the cases were decided on their 
merits. Gen.Laws 1937, Act 8781, § 3; 
Code Civ.Proc. § 527.—People v. Black’s 
Food Store, 105 P.2d 361. 

Ga. In suit by filling station opera- 
tor against other filling station opera- 
tors to enjoin an alleged public nui- 
sance consisting in alleged unfair trade 
practices of defendants in giving premi- 
ums with gasoline sold, trial court did 
not abuse its discretion in refusing to 
grant an interlocutory injunction on 
plaintiff's evidence which did not de- 
mand a finding that plaintiff suffered 
injury not common to the public. Code 
1933, § 72-103.—Moon y. Clark, 14 S. 
E.2d 481. - 

Mich, Where there was no finding 


Bushmill Wine & Products Co.,. 


junction, -issuance of tenrporary  in- 
junction was improper, since willful 
selling at less than stipulated prices 
was not shown. Comp.Laws Sapp. 
1940, §§ 9829-1 to 9829-5.—Weco Prod- 
ucts Co. v. Sam’s Cut Rate, 295 N.W. 
611. 296 Mich. 190. 

Where retailers stated to trial judge 
and in oral argument to the Supreme 
Court that they had no intention of. 
disregarding provisions of the Fair 
Trade Act and were willing to con- 
tinue their maintenance of manufactur- 
er’s minimum prices for toothbrushes 
and tooth paste bearing registered 
trade-marks, continuation of tempora- — 
ry injunction which compelled retail-. 
ers to maintain minimum prices should 
not have been ordered. _Comp.Laws 
Supp.1940, §§ 9829-1 to 9829-5—Weco 
Products Co. v. Sam’s Cut Rate, 295 
N.W. 611, 296 °Mich. 190, 

Minn. In action to enjoin sale of cig- 
aretteés at wholesale for less than cost, 
under fair trade statute, wherein issue 
was made on whether cash discounts 
should be considered in determining 
eost, continuing temporary injunction ~ 
until issues could be tried was not an n 
abuse of discretion. Mason’s Minn.St. : 
Supp.1940, §§ 3976-42, 3976-47(a).—Me- et 
Fadden Lambert Co. v. Winston & New- 
ell Co., 296 N.W. 18. 

N.J.Ch. A preliminary injunction to- 
enjoin sale of trade-marked cigarettes 
at less than price stipulated in con- 3 
tract between distributor as seller and if ae 
retailer as buyer would not be refused — a 
on ground that it involved a disputed . © 
question of law, about which there | 
might be a doubt, and which had not 
been settled by courts of law of state, 
in view of prior decision of Court of 
Errors and Appeals. N.J.S.A. 56:4-3 . Ae 
et seq.—Pazen vy. Silver Rod Stores, 18°  — 
A.2d 576, 129 N.J.Eq. 128. i 

A complaint to enjoin sale of trade- 
marked cigarettes at less than price 
stipulated in contract between whole- 
saler as seller and retailer as buyer 
not to resell such cigarettes except at 
price stipulated by ‘seller, which al- 
leged that defendant and a very sub- 
stantial number of other retailers had 
notice of complainant’s fair trade 
agreement but, notwithstanding, it 
willfully and knowingly advertised, of- . 
fered for sale, and sold such brands 
of cigarettes at cut-rate prices to dam- 
age of complainant, stated facts suffi- 
cient to authorize issuance of a prelim- 
inary injunction. N.J.S.A. 56:4-3 et 
seq.—Pazen v. Silver Rod Stores, 18 
A.2d'576, 129 N:J.Eq. 128: 


N.J.Ch. Where distributor operating 
under the Fair Trade Act combined . 
two identical trade-marked articles in- 
to a combination package to be resold 
at the regular price of one article plus 
1 cent, the distributor “abandoned” its 
price structure under the act, so that 
it was not entitled to injunction to 
restrain the sale of the product at less 
than minimum retail price. N.J.S.A, ° 
56:4-3.—Frank Fischer Merchandising 
Corporation v. Ritz Drug Co., 19 A.2d 
454, 129 N.J.Eq. 105. 


Where distributor operating under 
the Fair Trade Act sold a combination 
package which was made up of three 
identical articles to be resold at 49 
cents, though the fair-trade price of the 
individual article was 19 cents, the dis- 
tributor ‘abandoned’ the fair-trade 
price, so that it was not entitled to 
preliminary injunction restraining sale 
of article at less than minimum resale 

rice, N.J.S.A. 56:4-3 et seq.—Frank 
fischer Merchandising Corporation vy. 
Ritz Drug Co., 19 A.2d. 454, 129 N.J. 
Hq. 105. 


N.Y¥.Sup. The writers and producers 
of play entitled “The Fifth Column” 
were entitled to temporary injunction 
against exhibition of motion picture, 


ceive public, may be instituted by a 
notice of motion and petition, without 
_ the necessity of pleadings. Penal Law, 
; § 964.—Julius Restaurant vy, Lombardi, 
22 N.Y.S.2d 16, 174 Mise. 875. 

N.Y.Sup. Where plaintiffs had been 
doing business for nineteen years as 
“Normandie Press’ and defendant was 
recently incorporated under name “Nor- 
mandy Printing Co., Ine.”, and both 
parties were engaged in printing trade 
in borough of Manhattan, and plaintiff 
had built up extensive trade and good 
will, and name ‘Normandie _ Press” 

had considerable reputation, and public 
might be confused by apparent con- 
flict between names, a motion for in- 
junction pendente lite to restrain use 
of the name would be granted.—Wiener 
ee Printing Co., 22 N.Y.S.2d 
 N.Y¥.Sup. Where defendant sought to 
adopt trade-name essentially similar to 
that under which plaintiff had built up 
a substantial trade and valuable good 
will, proof that persons dealing with 
defendant were likely to believe that 
they were in fact transacting business 
with plaintiff was sufficient to justify 
injunction restraining use of trade- 
name by defendant, notwithstanding 
fact that plaintiff was not equipped to 
5 handle type of products in which de- 
fendant dealt exclusively.—Cosmos 

. Shipping Co. v. Cosmos Forwarding 

Corporation, 22 N.Y.S.2d 308. 
N.Y.Sup. In action brought by man- 
ufacturer of ashtray on theory of un- 
fair competition, where there was no 
claim of infringement of trade-mark, 
copyright or trade-name, and _ there 
was nothing to indicate that public or 
dealers associated ashtray with manu- 
facturer, application for preliminary 
injunction to enjoin manufacture and 
sale of a similar article would be de- 
-nied,—San Giovanni & Co. v. Carole 
Stupell, Limited, 25 N.Y.S.2d 296. 
N.Y.Sup. Under the Fair Trade Law, 
a producer who had made fair trade 
agreement was entitled to temporary 
injunction restraining retailer from 
selling producer’s trade-marked product 
at price below that fixed by the agree- 
ment notwithstanding the producer 
packed the identical product for an- 
other in an identical jar without pro- 
ducer’s trade-mark or name for sale 
below the price fixed by the agreement 
where the producer would have packed 
the same article for defendant retailer 
bearing defendant’s trade-name or mark 
for sale at a price less than that estab- 
lished for the trade-marked product. 
General Business Law, § 369-a et seq. 
—Pinesbridge Farm y. Bloomingdale 
Bros., 26 N.Y.S.2d 1005, 176 Mise. 179. 
§ 262 
D.C.N.Y. Where it appeared that 
there were numerous instances of the 
use of the word “Cue” and letter “Q” 
as trade-marks for different products, 
that plaintiff's products were different 
in character from defendant’s liquid 
dentifrice, that facts were in dispute, 
and that there was no showing of in- 
jury to plaintiff, the most that plaintiff 
could hope to protect was its right to 
use the mark on its particular products, 
and issuance of preliminary injunction 
was denied.—Landith Laboratories v. 
Colgate-Palmolive-Peet Co., 35 F.Supp. 


616. 
§ 265 

C.C.A.Mich. Protection of a _ trade- 
mark should be limited to appropriate 
trade territory, and hence injunction 
should be limited to states constituting 
trade-mark owner’s trade territory.— 
Hemmeter Cigar Co. v. Congress Cigar 
Co., 118 F.2d 64. 

C.C.A.Mich. Where plaintiff, which 
owned registered trade-mark ‘Ball 
Band”, used quoted words on a red 
ball on tread face of heels on foot wear 
manufactured by plaintiff, and defend- 
ant sold shoe heels and lifts bearing 
‘an American eagle on a circular back- 


thereon, symbols and lettering descrip- 


tive of articles and bearing names of 


_ plaintiff and defendant respectively as 


manufacturers or producers were so 
unlike that no one could mistake de- 
fendant’s heels and lifts, and hence 
excluding heels and lifts bearing such 
marks from injunction in action for 
unfair competition and trade-mark in- 
fringement was proper.—Mishawaka 
Rubber & Woolen Mfg. Co. v. 
Kresge Co., 119 F.2d 316. 

In action for infringement of regis- 
tered trade-mark “Ball Band’, which 
plaintiff used on heels of foot wear 
manufactured by plaintiff, and for ac- 
counting of profits, an injunction which 
was expressly limited in certain re- 
spects, and an accounting which was 
limited to profits unlawfully enjoyed 
by defendant from sales made by it 
after a certain date of rubber heels 
bearing a reddish circular mark indent- 
ed upon face portion thereof. to pur- 
chasers who were induced to buy be- 
cause they believed that heels were 
those of plaintiff, and which sales 
plaintiff would otherwise have made, 
were proper under the evidence,—Mish- 
awaka Rubber & Woolen Mfg. Co. vy. S. 
S. Kresge Co., 119 F.2d 316. 

C.C.A.N.Y. The owner of registered 
trade-mark ‘Johnson’s” for floor wax 
and similar products was not entitled 
to absolute injunction against continued 
use of the word for household cleaner 
manufactured by one Johnson, which 
did not compete with trade-mark own- 
er’s products when first marketed, but 
was entitled to injunction against such 
use except in combination with the 


word “Cleaner” and legend giving man- — 


ufacturer’s name in equally conspicu- 
ous type—S. C. Johnson & Son v. 
Johnson, 116 F.2d 427, modifying 28 
F.Supp. 744. 


D.C.Fla. Where plaintiff and _ its 
predecessor since 1933 operated under 
the registered trade-mark ‘‘Hsquire’’ 
a business primarily relating to a pub- 
lication of originality, class, and dis- 
tinction, and defendant after being de- 
nied permission to use the name ‘Hs- 
quire” willfully and deliberately adopt- 
ed that name in connection with its 
place of business where foods, bev- 
erages, wines, and liquors were sold, 
defendant was guilty of willful ‘unfair 
competition” in appealing to tastes the 
same as plaintiff did, and plaintiff was 
entitled to injunctive relief but not to 
an accounting.—Esquire, Inec., v. Hs- 
quire Bar, 37 F.Supp. 875. 


D.C.Mich. In action for patent and 
trade-mark infringement and for un- 
fair competition, defendant’s counter- 
claim to enjoin plaintiff from making 
threats and intimidations against de- 
fendant’s customers in an attempt to 
ruin defendant’s business was dismiss- 
ed where a_ restraining order was 
granted protecting defendant and its 
eustomers until action was tried and 
determined, patents and trade-mark 
were found invalid, and defendant was 
found not guilty of unfair competition, 
since that decision disposed of issues 
raised in the counterclaim, and future 
threats and intimidations were impos- 
sible—James Heddon’s Sons y. Mill- 
cae Steel & Wire Works, 35 F.Supp. 


D.C.Mo. Where defendant was will- 
ing to conform to the ruling of the 
District Court holding that defendant 
was guilty of unfair competition and to 
refrain from selling repaired spark 
plugs in such a way as to deceive the 
public, plaintiff was not entitled to an 
injunction but only to a decree up- 
holding its patents and for costs and 
damages for infringements or unfair 
competition.—Champion Spark Plug Co. 


vy. Reich, 34 F.Supp. 414. 
D.C.Pa. Where senior user of trade- 
mark ‘Country Gentleman”, under 


which whisky was sold, had made no 
sales in Pennsylvania for several years, 
and junior user innocently built up a 
large and valuable business in corn 
whisky under trade-mark ‘Country 
Gentleman” in Pennsylvania, and senior 
user, with notice of infringement, de- 


| layed over two years in asserting 
rights, senior user would be granted — 


an injunction enjoining junior uss 
from using trade-mark in those area 
outside of Pennsylvania where senio 
user was using trade-mark or migh 
do so in course of normal sales expan- 
sion, which junior user would be grant 
ed an injunction enjoining senior use 
from using trade-mark in. Pennsyl 
vania.—J. A. Dougherty’s Sons, D 
tillers, vy. Kasko Distillers Pro 
Corporation, 35 F.Supp. 561. f 
Cal.App. A judgment decreeing 
defendants should be enjoined from — 
violating the unfair practice act gen-— 
erally, was too broad to_be valid. © 
Gen.Laws 1937, Act 8781.—Johnso: 
Farmer, 107 P.2d 959, 41. Cal.Ap 
874, rehearing denied 108 P.2d 945 
Cal.App.2d 874. eee 
Judgment decreeing that photoe ‘ 
gravers, in action against them under ~ 
the Unfair Trade Practice Act, should 
not sell at prices less than scale fig- 
ures which were prepared by the 
American Photoengravers Association, © 
and which were designated on cer 
exhibit, was void, where scale set forth 
in exhibit was designed merely to fu 
nish a guide in fixing prices with su 
gestion that actual sales prices show 
be arrived at in individual cases 
allowing discounts from the scale fig- 
ures or by adding percentages there 
to and was not intended to be a 
survey. Gen.Laws 1937, Act 8781 
Johnson y, Farmer, 107 P.2d 959, 4 
Cal.App.2d 874, rehearing denied 108 
P.2d 945, 41 Cal.App.2d 874. P : 
Del.Ch. An agreement allegedly 
tending exclusive selling license 
trade-marked carbonated beverage in 
designated territory under which a bot- — 
tling company agreed to maintain cer- — 
tain prices, but which did not desig- — 
nate prices to be paid to trade-mark ~ 
owner’s licensee for the beverage, w: 
too indefinite to warrant injunctive re- 


tling company in designated territo 
—Mundorff Beverage Co. v. 1 
Wilmington Co., 15 A.2a 174. 
Iowa. Plaintiff owners and operato 
of drugstores, seeking to restrain 
fendant drugstore operator from ¢ 
mitting acts constituting unfair compe- 
tition by selling products for less th 
minimum retail price stipulated in Fair 
Trade Act contracts, were not entitled 


Trade Act regardless of whether such 
violation constituted unfair competition 
with plaintiffs. Code 1939, § 9884.3.— 
Iowa Pharmaceutical Ass’n y. May’s 
Drug Stores, 294 N.W. 756, | ; 


N.Y.Sup. A _ hairpin manufacturing 
company known as “Smith Victory ~ 
Corporation” was not entitled to in- 
junction restraining defendant Smith. 
and corporation organized by defend- — 
ant Smith, from doing business under — 
name “Smith Hairpin Corporation’, in 
absence of evidence that use of name 
“Smith Hairpin Corporation’ caused 
confusion to hairpin manufacturing 
company’s customers, the trade or to 
the public, or that defendant Smith or — 
corporation organized by him misrepre- 
sented their corporate or individual ; 
identity.—Smith Victory Corporation vy. 
Smith, 22 N.Y.S.2d 159, affirmed 22 N: — | 
Y.S.2d 164, 259 App.Div. 1070. Re 

A hairpin manufacturing company 
known as “Smith Victory Corporation” 
was entitled to permanent injunction 
restraining defendant Smith and corpo- 
ration organized by him under name 
“Smith Hairpin Corporation”, from re- 
ceiving mail addressed to “Smith Hair”, 
“Smith Pin” or any other combination 
of words having “Smith” and “Hair” 
or ‘‘Pin” in title, except such mail as 
on the face or contents thereof indicat- 
ed that it was intended for Smith Hair- 
pin Corporation.—Smith Victory Corpo- 
ration v. Smith, 22 N.Y.S.2d 159, af- 
en 22 N.Y.S.2d 164, 259 App.Div. 
1070, 

N.Y.Sup. Where evidence established 
that unfair competition practiced by de- 
fendant in the packaging of its cleans- 
ing creams was designedly accom- 


§ 265 


in any form the names 
-“oral-dent” and from soliciting corpo- 
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plished, all opportunity to continue the 


unfair competition in any form would 


be prevented by injunction broad 
enough to insure such a_result.—Dor- 
othy Gray Salons v. Lander Co., 22 N. 
Y.S.2d 704. aay) 
N.Y.Sup. An injunction to enjoin 
price cutting in violation of price-fixing 


- contracts drawn up under terms of Fair 


Trade Law is designed to maintain a 
price previously fixed and existing, and 
not to establish a nonexistent price. 
General Business Law, §§ 369-a to 369- 
e.—Automotive Electric Service Corpo- 
ration v. Times Square Stores Corpora- 
tion, 24 N.Y.S.2d 738, 175 Mise. 865. 

N.Y.Sup. Where director of corpora- 
tion engaged in manufacturing den- 
tures resigned and engaged in a com- 


peting business set up by his wife 


simulating corporation’s products. by 
using jars of the same size and labels 
of the same color and arrangement and 
also using names by which corpora- 


 tion’s product was known, director and 


his wife were guilty of acts of ‘unfair 
competition”, and corporation was en- 
titled to have them enjoined from using 
“oralite’ or 


ration’s list of customers as of time 
when director abandoned his employ- 


ment or from disclosing or transferring 


list to anyone.—Natur-Lyk Oral Prod- 
ucts v. ea N.Y.S.2d 61. 


‘D.C.Pa, An individual, registering in 


_ the state of his residence a whiskey 
- fabel using the possessive form of his 
- surname prior to registration therein 
by a foreign corporation using the 


same name, was not entitled to the 


4 statutory penalty for alleged infringe- 
‘ment, where he was warned by an offi- 


cial of the State Liquor Control Board 


that another firm which had been in 


business many years sold whiskey un- 


der the same name and that he might 


run into difficulties. 73 P.S.Pa. §§ 1, 


6—J. A. Dougherty’s Sons v. Dough- 


erty, 36 F.Supp. 149. 

275 
€.C.A.Mich. The right to an injunc- 
tion against infringement of a techni- 
eal trade-mark does not depend upon 
fact that deception was either intend- 


_ed or practiced, and if opportunity is 


furnished where deception may ensue, 


a basis exists to grant injunctive re- 


lief, but such rule does not prevail in 
all cases in awarding either damages 
or costs.—Mishawaka Rubber & Woolen 
Kresge Co., 119 F. 


tion in trespassing on _ trade-mark 
rights may avail a defendant in sav- 
ing costs, damages or profits where his 
acts have been bona fide.—Mishawaka 
Rubber & Woolen Mfg. Co. v. S. 


Kresge Co., 119 F.2d 316. 
C.C.A.Mo. In a case of unfair com- 
petition, the court will endeavor to 


adapt its relief to the general equities 
of the particular situation as nearly as 
it is possible to do so, but equity will 
not delve into the realm of purely nom- 
inal damages.—J. C., Penney Co. v. H. 
D. Lee Mercantile Co., 120 F.2d 949, 
modifying H. D. Lee Mercantile Co: 
Mow. C. Penney, Co., 30 E.Supp.. 179. 

D.C.Fla. Where plaintiff and _ its 
predecessor since 1933 operated under 
the registered trade-mark ‘‘Hsquire’”’ a 
business primarily relating to a pub- 
lication of originality, class, and dis- 
tinction, and defendant after being de- 
nied permission to use the name ‘Ks- 
quire” willfully and deliberately adopt- 
ed that name in connection. with its 
place of business where foods, bever- 
ages, wines, and liquors were sold, de- 
fendant was guilty of willful “unfair 
competition’”’ in appealing to tastes the 


- same as plaintiff did, and plaintiff was 


entitled to injunctive relief but not to 


an accounting.—Esquire, Ine, vy. Hs- 
quire Bar, 37 F.Supp. 875. 
D.C.N.J. Damages for infringement 


of a trade-mark are not mandatory un- 
der the Trade-Mark Act, which does not 
require an accounting and recovery of 
damages where there are laches. Trade- 
Mark Act 1905, § 19, 15 U.S.C.A. § 99.— 
Baker vy. Master Printers Union of New 
Jersey, 34 F.Supp. 808. 


[RADE-MARKS, TRADE-NAMES, AN 


A typographical union was not en-_ 
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titled to an accounting for profits de- 
rived by organization of “open op 

rinters from sale of goods bearing a 
abel which infringed union’s label, 
where union was guilty of laches, and 
under evidence there could be no sub- 
stantial recovery of damages.—Baker v. 
Master Printers Union of New Jersey, 
34 F.Supp. 808. 

The duty to account in a trade-mark 
infringement case is generally a matter 
of right, and the difficulty of stating 
the account is no excuse. Trade-Mark 
Act 1905, § 19, 15 U.S.C.A. § 99.—Baker 
v. Master Printers Union of New Jer- 
sey, 34 F.Supp. 808. 

D.C.Pa. Under proper conditions, an 
unfair competitor may be held to an 
accounting for profits—Stork Restau- 
rant vy. Marcus, 36 F.Supp. 90. : 

D.C.Pa, An individual, having regis- 
tered in state of his residence a whisky 
label using the possessive form of his 
surname prior to registration therein 
by a foreign corporation using the 
same name, was not entitled to statuto- 
ry penalty for alleged infringement, 
where individual’s label, though orig- 
inal in general design, included as its 
dominating feature a name under which 
foreign corporation had previously sold 
liquors, and especially where individu- 
al was aware of such circumstances be- 
fore he used his label in state, if not 
before he obtained registration of his 
label. (Silanes S| Pay , 6—JS. A. 
Dougherty’s Sons v. Dougherty, 38 F. 
Supp. 661, amending opinion 36 F. 
Supp. 149. 

Under Pennsylvania statute providing 
for registration of trade-marks in 
Pennsylvania and for imposition of 


‘penalties upon infringement of trade- 


marks thus registered, Federal District 
Court, sitting as an equity court, in 
action to enjoin infringement of trade- 
mark, could not impose penalties un- 
der Pennsylvania statute, since under 
Pennsylvania law penalties cannot be 
imposed in an equity proceeding. 73 
P.S.Pa. §§ 5, 6.—J. A. Dougherty’s Sons 
v. Dougherty, 38 F.Supp. 661, amend- 
ing opinion 386 F.Supp. 149. 

D.C.Pa. If violations of the plain- 
tiff’s whisky trade-mark existed and 
continued, the _ plaintiff which was 
denied a preliminary injunction would 
recelve proper recovery therefor on 
final hearing.—G. F. Heublein & Bro. 
vy. Bushmill Wine & Products Co., 39 
F.Supp. 549. 


N.Y.App.Div. Referee’s findings al- 
lowing certain credits on current and 
fixed assets at 3 per cent. and 4 per 
cent. respectively in accounting in ac- 
tion for unfair competition were correct. 
—Lever Bros. Co. v. J. Eavenson & 
Pie 26 N.Y.S.2d 649, 261 App.Div. 


In action for unfair competition, in- 
terest on profits realized was properly 
allowed from the date of the commence- 
ment of the action—Lever Bros. Co. 
v. J. Havenson & Sons, 26 N.Y.S8.2d 
649, 261 App.Div. 584. 

N.Y.Sup. Where sale of defendant’s 
goods in packages so similar to those 
used by plaintiff that they constituted 
unfair competition was ineonsiderable 
and was voluntarily discontinued pend- 
ing action for unfair competition, 
wherein an injunction was granted to 
plaintiff, no accounting would be de- 
creed nor damages awarded.—Dorothy 
ae Oa vy. Juander: Co., 2:27 NUYS: 


re § 276 

C.C.A.Mich. Where no actual wrong- 
ful intent to injure trade-mark owner 
was shown in infringement suit, and 
no substantial damage seemed yet to 
have been inflicted, accounting would 
not be ordered though injunction was 
granted.—Hemmeter Cigar Co. v. Con- 
gress Cigar Co., 118 F.2d 64. 

C.C.A.Mich. Under Michigan law, an 
account of profits will not be taken 
where the wrongful use of a trade-mark 
or trade-name has been merely acci- 
dental or without any actual or wrong- 
ful intent to defraud original owner or 
ey paces the ce stipe al Rub- 
yer & Woolen Mfg. Co. y. S. 8S. Kres 
Co:, 119 B.2d 316; a 


A 5 kee 
Where, for purpose of — 
plaintiff's goods to the public ; 
tifying origin, plaintiff had ri 
adopt a combination of letter 
symbols which plaintiff used as a 
trade-mark, plaintiff was entitled to 
protection against palpable limitations 
and to profits, if any, which defend- 
ant received by zeason of presumed 
palming off of defendant’s goods as 
those of plaintiff.—Mishawaka Rubber 
& Woolen Mfg. Co. y. S. S. Kresge Co., 

119: E.2d 316. Nes) 
C.C.A.Mo. Where defendant had long 
been selling overalls before plaintiff. 
entered into the business and defend- 
ant’s sales greatly exceeded plaintiff's 
sales and defendant was entitled to 
appropriate functional features of bib- 
pocket design for overalls, and the 
vast volume of defendant’s overall sales 
could not have rested on incidents of 
palming off, particularly where the in- 
stances proved occurred in sales in- 
duced by plaintiff, the proceeds of de- 
fendant’s sales generally could not 
constitute a “trust” in favor of plain- 
tiff, who under the circumstances was 
not entitled to an accounting of either 
profits or damages.—J. C. Penney Co. 


vy. H. D. Lee Mercantile Co., 120 ‘F.2d 
949, modifying H. D. Lee Mercantile 
Co. v. J. C. Penney Co., 30 F.Supp. 179. 


D.O©.Mich. Under Michigan law, dam- 
ages for unfair competition must be 
confined to loss actually sustained by 
plaintiff as direct and natural conse- 
quence of such act, and damages which 
are uncertain or 
form basis of recovery.—Coca-Cola Co. 
vy. Christopher, 37 F.Supp. 216. 

D.C.N.Y. Where company which was 
found guilty of unfair competition and 
trade-name and trade-mark infringe- 
ment was not a large concern, and its 
impingement on rights of manufactur- 
er could be cured by injunction, an ac- 
counting would not be granted, partic- 
ularly where manufacturer had _ not 
pressed therefor.—American Thread Co. 
v. North American Thread Co., 33 F. 
Supp. 616. 

N.Y. In action for injunction, dam- 
ages and accounting for profits from 
unfair competition in sale of women’s 
wearing apparel, inability of plaintiffs 
to prove damages resulting from un- 
fair trade practices would not preclude 
them from right to accounting of profits 
realized from sales unlawfully made by 
defendant together with interest from 
time of commencement of action.—Wini- 
fred Warren, Ine. v. Turner’s Gowns, 
32 N.H.2d 793, 285 N.Y. 62, modifying 
20 N.Y.S.2d 1020, 259 App.Div. 878, 
modifying 16 N.Y.S.2d 994, appeal de- 


ned 23 N.Y.S.2d 203, 260 App.Div. 
; § 278 
C.C.A.I1l. In accounting for profits 


from infringement of lamp manufactur- 
er’s trade-mark ‘‘Aladdin”’, royalties 
which arose from infringer’s license to 
manufacture smoking trays and smok- 
ing stands which were advertised as 
“Aladdin’s smoking trays” and ag 
“Aladdin’s smoking stands’ were not 
within the profits for which infringer 
should account. Trade-Mark Act of 
1905, §§ 16, 19, 15 U.S.C.A. §§ 96, 99.— 
Aladdin Mfg. Co. v. Mantle Lamp Co. of 
America, 116 F.2d 708. 


In accounting for profits from in- 
fringement of lamp manufacturer’s 
trade-mark ‘‘Aladdin’, royalties re- 


ceived from sale of “Scene in Action 
Lamps” in Canada were properly in- 


cluded within the profits for which in-: 


fringer should account, where it ap- 
peared that radio advertising by manu- 
facturer covered both Canada and Unit- 
ed States, and proper inferences to be 
drawn from infringer’s advertising were 
that such lamps were sold under name 
of “Aladdin”. Trade-Mark Act of 1905; 
§§ 16, 19, 15 U.S.C.A. §§ 96, 99.—Alad- 
din Mfg. Co. v. Mantle Lamp Co. of 
America, 116 F.2d 708. 

_ The salaries of two officers of infring- 
ing company would be treated as dis- 
tribution of profits and not deductible 
from profits of infringement as part of 
its cost, where officers had no. part 
in management and conduct of infring- 
er’s business. Trade-Mark Act of 1905, 
§§ 16, 19, 15 U.S.C.A. §§ 96, 99.—Alad- 


speculative cannot . 


and — 


In accounting for profits from in- 
fringement, amount spent by infringer 
in the installation of a cost accounting 
system known as the Bedeaux system 

was deductible from profits of infringe- 

ment as part of its costs, where it ap- 
peared that installation of system was 
an actual expense and incurred in good 

faith. Trade-Mark Act of 1905, §§ 16, 

19, 15 US.C.A. §§ 96, 99.—Aladdin Mfg. 

Co. v. Mantle Lamp Co. of America, 

116 F.2d 708. 

In accounting for profits from in- 
fringement, amount charged off by in- 
fringer for depreciation was properly 
held deductible from profits of infringe- 
ment as part of its costs, where it ap- 
peared that rate charged for deprecia- 
tion was not unusual and had_ been 
approved by the government. Trade- 
Mark Act of 1905, §§ 16, 19, 15 U.S.C.A, 
§§ 96, 99—Aladdin Mfg. Co. v. Mantle 
Lamp Co. of America, 116 F.2d 708. 

In accounting for profits from in- 
fringement, all costs incurred in build- 
ing profits up should be deducted. 
Trade-Mark Act of 1905, §§ 16, 19, 15 
U.S.C.A. §§ 96, 99.—Aladdin Mfg. Co. v. 
pantte Lamp Co. of America, 116 F.2d 

In accounting for profits from in- 
fringement of lamp manufacturer’s 
trade-mark “Aladdin”, amount spent by 
infringer for advertising campaign, 
though it constituted an attempt to 
capitalize wrongfully its infringing and 
unfair practices, and amount paid for 
income tax were deductible from profits 
of infringement as part of its costs. 
Trade-Mark Act of 1905, §§ 16, 19, 15 
U.S.C.A. §§ 96, 99.—Aladdin Mfg. Co. v. 
og Lamp Co. of America, 116 F.2d 
708. 

In accounting for profits from in- 
fringement of lamp manufacturer’s 
trade-mark ‘‘Aladdin’”’, advertising costs 
of infringer were deductible from prof- 
its of infringement as a business ex- 
pense. Trade-Mark Act of 1905, §§ 16, 

19, 15 U.S.G.A. §§ 96, 99.—Aladdin Mfg. 

Co. vy. Mantle Lamp Co. of America, 

116 F.2d 708. 

In action at law for infringement of 
trade-mark and unfair competition, ver- 
dict must be for actual damages sus- 
tained by plaintiff. Trade-Mark Act of 
1905, §§ 16, 19, 15 U.S.C.A. §§ 96, 99.— 
Aladdin Mfg. Co. v. Mantle Lamp Co. of 
America, 116 F.2d 708. 

In action in equity for trade-mark 
infringement and unfair competition, 
gains and profits are the proper meas- 
ure of damages, except in cases where 
injury sustained by infringement is 
plainly more than aggregate of what 
was made by respondent, in which 
event complainant is entitied to recover, 
in addition to the profits to be account- 
ed for by respondent, the damages com- 
plainant has sustained thereby. ‘Trade- 
Mark Act of 1905, §§ 16, 19, 15 U.S.C.A. 
§§ 96, 99.—Aladdin Mfg. Co. v. Mantle 
Lamp Co. of America, 116 F.2d 708. 


In law, the infringer of a trade-mark 
is regarded as a mere wrongdoer and 
is compelled to make compensation for 
injury he has inflicted, while in equity, 
infringer has a double character, being 
first treated as a species of agent or 
trustee practicing the trade-mark for 
benefit of its true owner and obliged 
to pay him profits of the enterprise, 
and then, if, in judgment of the court 
the interests of the true owner so re- 
quire, mulcted as a tort-feasor in a 
sum sufficient to redress injury which 
true owner has sustained. Trade-Mark 
Act of 1905, ss AG. Dpaekb ws. uA. 33 
96, 99.—Aladdin Mfg, Co. y. Mantle 
Lamp Co. of America, 116 F.2d 708. 

The provision of Trade-Mark Act au- 
thorizing true owner to recover dam- 
ages in addition to profit to be ac- 


f a 
( infring 


icludes all 


counted for by | 
Gamages ‘ordinarily recoverable under 
the ec 


recumstances presented, and au- 
thorizes allowance of punitive or ex- 
emplary damages. Trade-Mark Act of 
1905, 19, 15 U.S.C.A, § 99.—Aladdin 
Mfg. Co. v. Mantle Lamp Co. of Amer- 
ica, 116 F.2d 708. 2 

Where lamp manufacturer sought an 
accounting of profits and damages for 
unfair competition and infringement of 
its trade-mark “Aladdin”, court of 
equity had jurisdiction, in order to fur- 
nish full relief, to grant everything 
that might be recovered at law and, if 
facts warranted, to allow exemplary or 
punitive damages. Trade-Mark Act of 
1905, §§ 16, 19, 15 U.S.C.A. §§ 96, 99; 
Federal Rules of Civil Procedure, 28 
U.S.C.A. following section _723c¢c,—Alad- 
din Mfg. Co. v. Mantle Lamp Co. of 
America, 116 F.2d 708. 
_ In action for unfair competition and 
infringement of trade-mark, damages 
in addition to profits will be allowed, 
where action of infringer was deliber- 
ate, fraudulent, and wanton. ‘Trade- 
Mark Act of 1905, §§ 16, 19, 15 U.S.C.A. 
§§ 96, 99.—Aladdin Mfg. Co. v. Mantle 
Lamp Co. of America, 116 F.2d 708. 


_fhe damages contemplated by pro- 
vision of Trade-Mark Act authorizing 
true owner to recover damages in ad- 
dition to profits to be accounted for by 
infringer are such as might be recov- 
ered in an action at law from any 
tort-feasor. Trade-Mark Act of 1905, 
§§ 16, 19, 15 U.S.C.A. §§ 96, 99.—Alad- 
din Mfg. Co. v. Mantle Lamp Co. of 
America, 116 F.2d 708. ' 

Under provision of Trade-Mark Act 
authorizing true owner to recover dam- 
ages in addition to profits to be ac- 
counted for by infringer, recoverable 
damages include compensation for all 
injuries to owner’s business arising 
from wrongful acts committed by in- 
fringer, provided such injury was the 
natural and proximate result of the 
wrongful acts, including injury to busi- 
ness standing or good will, loss of 
business, additional expenses incurred 
because of the tort, and all other ele- 
ments of injury to the business. Trade- 
Mark Act of 1905, §§ 16, 19, 15 U.S.C.A. 
§§ 96, 99—Aladdin Mfg. Co. v. Mantle 
Lamp Co. of America, 116 F.2d 708. 

In action by lamp manufacturer for 
an accounting of profits and damages 
for unfair competition and _ infringe- 
ment of its trade-mark “Aladdin’’, legal 
expenses incurred by manufacturer as 
result of infringement were recoverable 
as a part of compensatory damages, 
where action of infringer was deliber- 
ate, fraudulent and wanton.  Trade- 
Mark Act of 1905, §§ 16, 19, 15 U.S.C.A. 
§§ 96, 99.—Aladdin Mfg. Co. v. Mantle 
Lamp Co. of America, 116 F.2d 708. 

In action by lamp manufacturer for 
an accounting of profits and damages 
for unfair competition and infringe- 
ment of its trade-mark “Aladdin”, 
where action of infringer was deliber- 
2se, fraudulent and wanton, exemplary 
damages could properly be allowed, but 
such damages could include only such 
sums as trier of facts believed under 
circumstances were proper under strict 
rules governing their allowance. Trade- 
Mark Act of 1905, §§ 16, 19, 15 U.S.C. 
A. §§ 96, 99.—Aladdin Mfg. Co. v. 
prapete Lamp Co. of America, 116 F.2d 
08. 
In action by lamp manufacturer for 
an accounting of profits and damages 
for unfair competition and _ infringe- 
ment of its trade-mark ‘Aladdin’, 
where action of infringer was deliber- 
ate, fraudulent and wanton, method 
of computing exemplary damages by 
including salary of general manager 
of infringer and infringer’s cost of ad- 
vertising was improper. Trade-Mark 
NetmoLm LOO oss. LOO lo UES. CAE 
§§ 96, 99.—Aladdin Mfg. Co. v. Mantle 
Lamp Co. of America, 116 F.2d 708. 

In action by lamp manufacturer for 
an accounting of profits and damages 


for unfair competition and infringe- 
ment of its trade-mark ‘Aladdin”, 
where there was proof of injury to 


manufacturer’s business in infringer’s 
conduct, including injury to its good 
will and nullification of its advertis- 
ing program over and above profits 


in addition 


gained by infringer, manufacture 
entitled to compensatory damages a 
such limited exemplar. 
damages as the facts justified. Trad 
Mark Act of 1905, §§ 16, 19, 15 U.S 
A. §§ 96, 99.—Aladdin Mfg. Co. v. beri 
tle Lamp Co. of America, 116 F.2d 708. 
D.C.Mo. A manufacturer of patented 
spark plugs seeking to enjoin alleged 
unfair competition and trade-mark in- 
fringements could contend that defend- 
ant had no right to repair and se 
plaintiff's used, discarded, and aban-— 
doned spark plugs until final decree « 
the appellate courts and even then if 
was successful.—Champion Spark Plu 
Co. v. Reich, 34 P.Supp.) 414." 7) n 
§ 280 ha 

D.C.Pa. An individual, having regi 
tered in state of his residence a whisk. 
label, was entitled to injunction r 
straining company from _ simulatin, 
design of individual’s ~ b 


of blended whisky.—J. A. Dougherty’s 
Sons vy. Dougherty, 38 F.Supp. 661, 
amending opinion 36 F.Supp. 149. 
Cal.App. In action under the Unfair 
Trade Practice Act against photoen- 
gravers who allegedly sold cuts 1 


increased by the percentage whic 
would represer.t the average or me 
of the undercut prices as practiced ate 
defendants against plaintiff, by taking — 
that figure as the amount which thi 
plaintiff would have received had h 
obtained all of such business, and by 
taking 15 per cent. of the amount, 
which plaintiff testified was the net 
profit on his business. Gen.Laws 1937, 
Act 8781.—Johnson v. Farmer, 107 P. 
2d 959, 41 Cal.App.2d 874, rehearin: 
eee 108 P.2d 945, 41 CalApp: 

N.¥.Sup. In action to recover dam-_ 
ages for injury to plaintiff's business 
by defendant’s false and misleading © 
statements as to registration of de- — 
fendant’s trade-mark in Patent Office, 
only nominal damages will be awar¢ ‘ 
ed, where plaintiff failed to establish 
by evidence of probative force any 
facts justifying award of compensato- : 
ry or punitive damages.—Hastern Wine 
Corporation y. Monarch Wine Co., 21 A 
N.Y.S.2d 327, 174 Mise. 475. a i 

§ 282 ae 

C.C.A.Mo. In action by manufactur PT. 
er of spark plugs to restrain defend- 
ant from alleged unfair competition and 
trade-mark infringement, a finding that — va 
injunction should be denied because 
subsequent to filing of memorandum = 
opinion by District Court defendant’ 
had in good faith inaugurated such — fink 
changes in hig business practices that’ — 
he was no longer infringing manufac- — Re 
turer’s trade-marks nor engaging in ® 
unfair competition was not so “clear- 
ly erroneous” as to warrant interfer- 
ence by Circuit Court of Appeals, and 
hence reviewing court was bound to 
affirm the denial of a permanent in- | 
junction against defendant’s practices — 
relating to defendant’s methods of do- 
ing business and advertising, which 
methods were abandoned after filing of 
opinion. Federal Rules of Civil Pro- 
cedure, rule 52(a), 28 U.S.C.A. follow- 
ing section 728¢c.—Champion Spark 
Plug Co. v. Reich, 121 F.2d 769, modi- 
fying 34 F.Supp. 414, appeal dismissed 
Reich v. Champion Spark Plug Co., 
117 F.2d 1014. 

C.C.A.N.Y. An appeal lies from or- 
der dismissing cause of action, stated 
in complaint, for unfair competition by 
broadcasting radio program substan- 
tially similar to complainant’s program. 
—American Broadcasting Co. v. Wahl 
Co., 121 F.2d 412, reversing 36 F.Supp. 
167. 

Colo. Regardless of whether enforce- 
ment of unfair practices statutes is 


~¥ es. 7 > Las , 
roa I ‘ \ ‘ is ¥ . 
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left to administrative boards or to the 
courts, rulings or judgments will not 


‘be disturbed by appellate courts where. 


there is substantial evidence to sustain 
| findings within issues made by the 
pleadings. Laws 1937, p. 1280, § 1 et 
seq.—Dikeou v. Food Distributors 
Ass'n, 108 P.2da See: 


- ©.C.A.Mich. The right to an injunc- 
tion against infringement of a techni- 
cal trade-mark does not depend upon 
fact that deception was either intend- 
and if opportunity 


Beas tention in trespassin I 
ights may avail a defendant in say- 
g costs, damages or profits where his 
ts have been bona fide—Mishawaka 
Rubber & Woolen Mfg. Co. v. 
Kresge Co., 119 F.2d 316. _ 
Where District Court’s judgment in 
‘tion for trade-mark infringement and 
unfair competition postponed the mat- 
ter of awarding costs until final dis- 
position of decreed accounting, on 
laintiff’s appeal Circuit Court of Ap- 
peals would not amend judgment by 
warding plaintiff costs, since under 
ederal rule imposition of costs was 
ithin District Court’s discretion and 
was not ‘final’? with respect 


Woolen 
119 F.2d 3 


Where plaintiffs were en- 
titled to injunction restraining defend- 
ants’ use of name “Greyhound” as ap- 
ied to bus transportation business but 
were estopped from enjoining use of 
name “Greyhound” by defendants in 
uban tour business, each party _ was 
required to pay its own costs.—Grey- 
hound Corporation y. Goberna, 87 fF. 
Supp. 171. Ee eae 
-__ D.C.Pa. In_ suit to enjoin infringe- 
f ment of trade-mark where each party 
prevailed in part, each party was or- 
ered to bear its own costs.—J. <A. 
Dougherty’s Sons, Distillers, v. Kasko 
Distillers Products Corporation, 35 F. 
Supp. & : 
_D.C.Pa. In a suit wherein both par- 
ties sought injunctive and other relief 
against the use of the possessive form 
of defendant’s surname in the sale of 
whiskey, where it appeared that plain- 
“i tiff was entitled to an injunction, but 
that defendant had no intent to de- 
_ fraud plaintiff or deceive the public, 
each party should bear his own costs, 
+ —dJ. A. Dougherty’s Sons v. Dougher- 
ty, 36 F.Supp. 149. 
_-——S'N.Y.App.Div. In absence of stipula- 
tion that accountants’ fees and ex- 
- penses be taxed as costs against losing 
party in action for unfair competition, 
allowance of accountants’ fees against 
losing party was error. Civil Practice 
Act, § 1518.—Lever Bros. Co. v. J. 
2 Wavenson & Sons, 26 N.Y.S.2d 649, 261 
App.Div. &84. 


§ 2 

Ariz. The provision of Trade-Mark 
Registration Act that person using name 
or seal of corporation, ‘in and about the 
sale of goods or otherwise”, without au- 
thority, shail be guilty of misdemeanor, 
was not violated by one causing to be 
printed! a political handbill, circular or 
letter, with incorporated political or- 
_- -ganization’s name affixed at end there- 

of, without authority, even if such name 
was not a trade-mark, as statute refers 

to corporations entitled to comply and 
«complying with law in registering trade- 
; marks. Code 1939, § 43-5605.—Hdwards 
‘vy. Superior Court of Arizona in and for 
fl Maricopa County, 113 P.2d 930, 
' §.C. In determining fairness of price 
discriminations, the distinction between 
a wholesale price and a retail price ig 
a proper basis for a price differential.— 
State v. Standard Oil Co. of New Jer- 
sey, 10 S.E.2d 778, 195. S.C. 267. 

Wis. The Unfair Sales Act was in- 
tended to prevent reckless competition 


TRADE-MARKS, 


of act is prima facie evidence of viola- 
tion of act, does not put on defendant 
the burden of proof in the sense of 
convincing the trier of fact, but at 
most merely changes order of proof 
by requiring defendant to come for- 
ward with evidence. St.1939, § 100.- 
30(4).—State v. 20th Century ,Market, 
294 N.W. 8738, 236 Wis. 215. 

A sale below cost is not a “loss 
leader sale” prohibited by Unfair Sales 
Act, unless sale is used with intent or 
effect of inducing purchases, diverting 
trade from a competitor, or otherwise 
injuring a competitor. St.1939, § 100.- 
80.—State v. 20th Century Market, 294 
N.W. 878, 236 Wis. 215. 

§ 285 

Ok1.Cr.App. The board of barber ex- 
aminers need not serve a certified copy 
of a rule on a barber before an infor- 
mation may be filed against him for vio- 
lation of the board’s order, but it is 
only necessary, as stated by statute, 
that every rule or order of the board 
shall be posted for public inspection in 
the main office of the board and a cer- 
tified copy filed in the office of the sec- 
retary of the board and of the secre- 
tary of state. 59 Okl.St.Ann. § 91 et 
seq.—Sparks v. Sgt 115 P.2d 277. 


286 

S.C. In actions by state for statu- 
tory penalties for alleged sales of gaso- 
line at lower prices in some sections 
of city of Florence than in other sec- 
tions, in violation of statute directed 
against price discriminations, allega- 
tion that defendants entered into plans, 
schemes, devices or agreements result- 
ing in discriminatory sales, without al- 
leging terms of or any other informa- 
tion concerning such plans, schemes, 
devices or agreements, was a mere legal 
conclusion of pleader and therefore did 
not involve violation of, or, consequent- 
ly, constitutionality of, proviso of stat- 
ute, which proviso provided that any 
described plan, scheme, device or agree- 
ment would be deemed unfair discrimi- 
nation under the state. Code 1932, § 


-6626.—State vy. Standard Oil Co. of New 


Jersey, 10 Pe eee 195. -S:C. 267. 
Okl.Cr.App. In prosecution for vio- 
lation of barber law, accused had the 
burden of proving that order of the 
board of barber examiners fixing mini- 
mum prices for barber work was ille- 
gal, since an order of such board is 
presumably valid until the contrary is 
established. 59 Okl.St.Ann. § 91 et seq. 
—Sparks v. State, 115 P.2d 277. 

Wis. To make out prima facie case 
under Unfair Sales Act, state must 
prove that the act of advertising, offer- 
ing to sell or sale at less than cost is 
in contravention of policy of act, and 
must show that defendant used some 
article as a “loss leader.’ St.1939, § 
100.30(4).—State v. 20th Century Mar- 
ket, 294 N.W. 873, 236 Wis. 215. f 


§ 288 

Wis. In prosecution under Unfair 
Sales Act, jury question arises where 
intent to induce purchase of other mer- 
chandise or injure competitor is in dis- 
pute. St.1939, § 100.30.—State v. 20th 
Century Market, 294 N.W. 873, 236 
Wis. 215. 

Evidence that defendant advertised 
merchandise at less than cost was in- 
sufficient to warrant conviction for vio- 
lation of Unfair Sales Act where there 
was no evidence that such advertising 
deceived any purchaser, substantially 
lessened competition, unreasonably re- 
strained trade or created a monopoly 
in any line of commerce. St.1939, § 
100.30.—State v. 20th Century Market, 
294 N.W. 878, 236 Wis. 215. 

In prosecution under Unfair Sales 
Act, defendant pleading not guilty put 
In issue every essential fact necessary 
to establish the offense, and must be 
acquitted where at the close of the 
evidence a prima facie case has not 


bia 


D.C.Or. The ideological foundation 
of American trade unions distinguishes 
between those who work for wages or 
salaries, and independent producers or 
those who are self-employed, and the 
entire labor movement has been built’ 
on that distinction.—Columbia_ River 
packers Ass’n vy. Hinton, 34 F.Supp. 
9 


Del. A labor union is a lawful or- 
ganization.—Motion Picture Machine 
Projectionists Protective Union, Local — 
nae 473, v. Rialto Theatre Co., 17 A.2d 


Ky. Employees may legitimately or- 
ganize to promote their mutual ad- 
vantage; to secure fair wages; to 


maintain high standards of workman- 
ship; to elevate material, moral, and 
intellectual welfare of the membership ; 
to secure abolition of child labor, the 
“trucking”? system, tenement house la- 
bor and prison labor; to secure better. 
working conditions; to secure better 
hours; to induce employers to estab- 
lish usages with respect to wages and 
working conditions which are fair; and 
to achieve fundamental right to con- 
tract collectively with employer.—Blan- 
ford v. Press Pub. Co., 151 S.W.2d 440. 
286 Ky. 657. 

N.Y.App.Div. A “labor union” is not 
engaged in trade or business as such, 
but is a combination of workmen for 
the purpose of securing by united ac- 
tion favorable conditions as regards 
wages, hours and terms of employment. 
—People v. Graf, 24 N.Y.S.2d 683, 261 
App.Div. 188, ; ; 

N.Y.App.Div. Labor unions are rec- 
ognized as “entities” in the National 
Labor Relations Act, and in New York’ 
State Labor Relations Act, which stat- 
utes empower unions to act as bargain- 
ing agencies of their members. Labor 
Law N.Y., § 701, subd. 5; National 
Labor Relations act, §§ 1, 2, 6, 29 U. 
S.C.A. §§ 151, 152, 156.—Kirkman: ‘v. 
Westchester Newspapers, 24 N.Y.S.2d 
860, 261 App.Div. 181. 

N.Y.App.Div. The Board of Stand- 
ards and Appeals of the Department 
of Labor could not arbitrarily refuse 
to approve the certificate of incorpora- 
tion of an organization of colored em- 
ployees on ground that a tentative con- 
tract between the employees and em- 
ployers contained provisions which the 
board believed to be improper, since 
if the provisions were improper, it was 
a matter for the courts and not the 
board. Membership Corporation Law, 
§ 11—MecNair v. Picard, 29 N.Y.S.2d 
18, 262 App.Div. 927. ‘ 

§ 10 

Or. The constitution and _ general 
rules of the Brotherhood of Railroad 
Trainmen, a voluntary unincorporated 
organization of railroad trainmen, are 
binding upon the brotherhood and 
likewise upon all its members, all of 
whom are chargeable with knowledge 
of the laws and general rules of the 
organization.—Allen yv. Southern Pace. 
Cor ALO Pee aegae: 

All persons, upon becoming members 
of the Brotherhood of Railroad Train- 
men, a voluntary unincorporated or- 
ganization of railroad trainmen, are 
deemed to have agreed to be bound by 
its laws and general rules except 
where they involve a surrender of a 
personal or constitutional right or con- 
travene the public law or publie policy. 
yeas v. Southern Pac. Co., 110 P.2d 

When the constitution and by-laws 
of an unincorporated voluntary asso- 
ciation as the Brotherhood of Railroad 
Trainmen are reasonable and valid and 
provide a mode for determining when 
relief shall be given or denied to its 
own members by tribunals provided 
for therein, redress therefor may not 
be sought in the courts.—Allen y. 
Southern Pac. Co., 110 P.2d 933. 

Pa.Super. A provision of by-laws of 
local union of teamsters, chauffeurs, 
stablemen, and helpers for automatic 


Aa) 


m 
and 
re- 


binding, referred to the obligation of 
members of the organization to it, and 
such obligation could not be so exten- 
Sive as to relieve a member of his duty 
outside the organization under a con- 
tract with a third person not a member 
of the union.—Eddyside Co. v. Seibel, 
15 A.2d 691, 142 Pa.Super. 174. 
. Wash. The constitution of a parent 
labor union constitutes a ‘contract’ 
between # and its members.—Furni- 
'ture Workers’ Union Local 1007 v. 
nited Brotherhood of Carpenters and 
oiners of ea ee P20 -651. 


Cal.App. Any uncertainty in con- 
struing by-law of laundry workers’ 
union must be considered in the light 
of the intention of the parties as de- 
termined from a consideration of the 
language employed and the subject 
matter of the by-law.—Smetherham v. 
- Laundry Workers’ Union, Local No. 75, 
111 P.2d 948. 

Under laundry workers’ union by- 
law that no member shall injure the 
interests of another member by under- 
mining him or her in wages or in any 
other manner by which the interests of 
the other may be placed in jeopardy, 
and providing for expulsion for viola- 
tion of the law, objectionable conduct 
to come within the provision must be 
directed to the injury of the member as 
an employee, and any physical or men- 
tal injury which is not intended or cal- 
culated to harm a member in his em- 
ployment cannot be considered a_vio- 
-Jation.—Smetherham v. Laundry Work- 
ers’ Union, Local No. 75, 111 P.2d 948. 

N.Y.City Ct. The relationship between 
a trade union and a member thereof is 
in the nature of a contractual relation- 
ship, the constitution and by-laws of 
the union defining and limiting the 
rights, duties and obligations of the 
respective parties—Felman vy. Fur 
Dressers’ Union, Local No. 2 of Inter- 
national Fur Workers’ Union of U. 8S. 
and Canada, 27 N.Y.S.2d 27, reversed 
29 N.Y.S.2d 174. ; 

Wash. Local unions which, not- 
withstanding knowledge that interna- 
tional union’s executive board inter- 
preted international union’s constitu- 
tion so as to permit chartering of dis- 
trict councils including locals not in 
the same city and not in adjoining 
cities within territory of 10 miles, vol- 
untarily petitioned international union 
for council charter, such petition be- 
ing joined in by locals not in the same 
city and not in adjoining cities within 
territory of 10 miles, and which par- 
ticipated in affairs of council formed 
pursuant to petition, “waived” right to 
question validity of formation of coun- 
cil on ground that it included locals 
not within the same city and not in ad- 
joining cities within territory of 10 
miles.—Constantino v. Moreschi, 115 
P.2d 955 


§ 14 

Cal. Craft labor unions are not pre- 
cluded from consolidating to obtain in- 
dustrial bargaining Bete Mesa: Vv. 
Refail Automobile Salesmen’s Local Un- 
ion No. 1067, 106 P.2d 378, prior opin- 
ions 89 P.2d 426, and 90 P.2d 118. 

Separate labor organizations may 
join forces in labor controversies for 
the purpose of obtaining a closed shop. 
—McKay v. Retai: Automobile Sales- 
men’s Local Union No. 1067, 106 P.2d 
373, prior opinions 89 P.2d 426, and 
90° P.2d 113. 

Cal. As modern industry is not or- 
ganized on single shop basis, inde- 
pendent labor organizations should be 
permitted to grow and_ extend their 
bargaining power beyond single shop. 
—cC. S. Smith Metropolitan Market Co. 
vy. Lyons, 106 P.2d 414, prior opinion 
89 P.2d 425. 


ker oh J 

nion in 
ulated terms, and a union may enter 
into _a contract with an employer for 
the benefit of its members, but in ab- 
sence of an assent by the employees a 
provision in such a contract that it will 
remain in effect for a fixed period 
does not operate to fix term of em- 
ployment of such employees.—Blonder 
v. United Retail Hmployees of Newark, 
Local No. 108, 15 A.2d 826, 128 N.J. 
Hq. 41. 
N.Y. For a union to insist that ma- 
chinery be discarded in order that man- 
ual labor may take its place,.and thus 
secure additional opportunity of em- 
ployment, is not a lawful labor objec- 
tive.—Opera on Tour y. Weber, 34 N.H. 
2d 349, 285 N.Y. 348, reversing 17 N.Y. 
8.2d_ 144, 258 App.Div. 516, reversing 
10 N.Y.S.2d 83, 170 Mise. 272, motion 
denied 19 N.Y.S.2d 1020, 259 App.Div. 
806, reargument denied. 35 N.H.2d 920. 

The leaders of a labor union cannot 
make an illegal objective legal simply 
by the use of a legal method such as a 
strike to obtain such objective,—Opera 
on Tour v. Weber, 34 N.H.2d 349, 285 
N.Y. 348, reversing 17 N.Y.S.2d 144, 
258 App.Div. 516, reversing 10 N.Y.S.2d 
83, 170 Mise. 272, motion denied 19 
N.Y.S.2d 1020, 259 App.Div. 806,: re- 
argument denied 35 N.H.2d 920. 

N.Y.Sup. A closed sho, provision in 
employer’s contract with union, provid- 
ing that no one could be employed be- 
yond a probationary period of two 
weeks unless he was satisfactory to 
and became a member of the union, 
was unobjectionable. Labor Law, 


704, subd. 5.—Triboro Couch Corpora- 


tion vy. New York State Labor Rela- 
tions Board, 22 N.Y.S.2d 1013. 


22 

N.J.Ch, A collective bargaining 
agreement is the joint and several con- 
tract of members of union, made by 
officers of union ag their agents, and is 
enforceable by or against individual 
members of union in matters which af— 
fect them peculiarly, and by or against 
union in matters which affect all mem- 
bers alike, or large classes of members, 
for instance, those who are employees 
of the other party to the contract.— 
Dooley vy. Lehigh Valley R. Co. of 
eee oe 21. A.2d 334, 130 N.J.Eq. 


§ 25 

N.Y. Acts of unions in support of 
their demands that live musicians in- 
stead of mechanical music be used to 
produce orchestral accompaniment for 
opera performances would be justified 
if such acts had any reasonable connec- 
tion with wages, hours of employment, 
health, safety, right of collective bar- 
gaining, or any other condition of em- 
ployment or for protection from labor 
abuses.—Opera on Tour v. Weber, 34 
N.H.2d 349, 285 N.Y. 348, reversing 17 
N.Y.S.2d 144, 258 App.Div. 516, revers- 
ing 10 N.Y.S.2d 83, 170 Misc. 272, mo- 
tion denied 19 N.Y.S.2d 1020, 259 App. 
Diy eee reargument denied 85 N.H. 


A labor union is not free from legal 
responsibility for injury inflicted by 
union in obtaining objective which is 
illegal and is not a lawful labor objec- 
tive because it has no reasonable con- 
nection with wages, hours, health, safe- 
ty, right of collective bargaining, or 
any other condition of employment, or 
for protection of labor from abuses.— 
Opera on Tour v. Weber, 34 N.H.2d 
349, 285 N.Y. 348, reversing 17 N.Y.S. 
2d 2444, 258 App.Div. 516, reversing 
10 N.Y.S.2d 838, 170 Misc. 272, motion 
denied 19 N.Y.S.2d 1020, 259 App.Div. 
806, reargument denied 35 N.H.2d 920. 

Where labor objectives of union are 
illegal, courts must control, and when 
doubt arises whether contemplated ob- 
jective is within the legal sphere, it is 
for the courts to determine.—Opera on 
Tour v. Weber, 34 N.H.2d 349, 285 N.Y. 
348, reversing 17 N.Y.S.2d 144, 258 
App.Div. 516, reversing 10 N.Y.S8.2d 838, 
170 Mise. 272, motion denied 19 N.Y. 
S.2d 1020, 259 App.Div. 806, reargu- 
ment denied 35 N.H.2d 920. 


in e¢ ti ugh their — 
he sale of their labor on stip- 


—Opera_ on Tour v. Weber, 34 
849, 285 N.Y. 348, reversing 17 | 3 
2d 144, 258 App.Div. 516, reversing 1 
N.Y.S.2d 838, 170 Mise. 272, motion 
nied 19 N.Y.S.2d 1020, 259 App.Div. 
806, reargument denied 35 N.H.2d 
To make impossible the continuan 
of a business and thus to prevent en 
ployment of a full complement of 
tors, singers, and stagehands m« 
because a machine is not discarded — 
and in place thereof live mu Si, 
employed, is not a lawful labor objec 
tive of a trade union.—Opera on Tou 
Weber, 34 N.H.2d 349, 285. N.Y. 348, 
versing 17 N.Y.S.2d 144, 258 App. 
516, reversing 10 N.Y.S.2d 83, 17 
272, motion denied 19 N.Y.S.2d_ 
259 App.Div. 806, reargument det 
35 N.H.2d 920. TR 


rate of wages that would be paid 
member of the union when employ: 
a third person was adopted and th 
officer received less than that rate 
almost every week during perio 
question, officer established a 
facie case, and in absence of any 
dence in defense of action he wa 


account.—Irwin v. Foley, 24 
659, 261 App.Div. 136. Sf ‘ea 
N.¥.Sup. The financial secretary and — 
treasurer of local union was a “fauc = 
ary” and had duty to account to ee f 
bers for moneys collected frem them 
rather than to vice president of the in 
ternational union.—Dusing y. Nuzzo, 26 
N.Y.S.2d 345, motion denied 27 N.Y.S. 


The fact that different officers 
arrived at different conclusions regard- 
ing certain provisions of constitution 
of Brotherhood of Railroad Trainr 
was natural, and interpretation 
might be placed thereon by court i 
no importance, since courts are 
authorized to review rulings of 
regularly constituted officers of t 
brotherhood relating to the interna 
affairs of the association.—Allen © 
Southern Pac. Co., 110 P.2d 933. 


Pa.Com.Pl. A provision in the ; 
laws governing a labor union givin 
the president the right to “exerci 
general supervision” over the office 
of local unions and to “decide all points 
of law subject to the approval of th 
General Executive Board’, does 
give him power to change the date o 
an election of a local union.—Raevsky — 
v. Upholsterers’ International Union of 
North America, 38 D. & C. 187. i 


oie 


§ 32 

N.Y.Sup. Court in directing local un 
ion. to hold election of officers would 
direct that the election follow direction 
of constitution but could not otherwis 
undertake to supervise the election. 
Dusing v. Nuzzo, 29 N.Y.S.2d 882, 17’ 
Misc. 35. , 

§ 35 pes 

Cal.App. The executive board of an — 
association such as a trade-union acts 
in a quasi judicial capacity in admin- 
istering the disciplinary laws and rules 
of the association—Smetherham _ vy. 
Laundry Workers’ Union, Local No. 
75, 111 P.2d_ 948. 

N.Y.Sup. Where there was no com- 
pliance with local union’s constitutional 
provision requiring annual election of 
officers and delegates, provision re- 
quiring secretary-treasurer to give 
detailed written financial report and 
provision requiring quarterly audit and 
report showing financial transactions, 
and remedies within the union were ex- 
hausted and it was futile to apply to 
parent union which had not had elec- 
tion in thirty years to compel subor- 
dinate union to comply with constitu- 
tional requirements, members of union 
were entitled to equitable relief re- 


adopted laws and rules, i 
sion of tribunal is not authorized by 
its by-laws, a court may review ruling 


~ cial 


tion payments 


— $40,000, 
ance at the end of two years was $107.- 


Yor! 


4 


of member.—Smetherham vy. 


- pating therein 


§ 35 

quiring election and accounting since 
right t6 membership in a union is a 
“property right’.—Dusing y. Nuzzo, 29 
N.Y.S.2d 882, 177 Mise. 35. | 3 

- Where there was no compliance with 
local union’s constitutional provision re- 
quiring annual election of officers and 
delegates, provision requiring secretary- 
treasurer to give detailed written finan- 
report and provision requiring 
quarterly audit and report showing 
financial transactions, and there was 
evidenve that gross income from dues 


and fees for two years was about $200,- 


000 and that per capita and _ initia- 
due to international 
union during the period were about 
and local union’s bank bal- 


93, members of local union were enti- 
tled to an accounting, since they had 


an interest in the general funds of the 


organization.Dusing v. Nuzzo, 29 N. 


_ ¥.S.2d 882, 177 Misc. 35. 


§ 40 
N.Y.Sup. Where finds collected by 


local union were dedicated to the pay- 


ment of per capita taxes and other fees 


to parent union, and to the payment 
‘of admission fees to benefit association, 
and officers of local union used _ the 


_ funds to effect secession of local from 
- parent union, 


; officers of local union 
were accountable for funds disbursed 


by them, notwithstanding that expendi- 


tures were authorized by executive com- 


mittee of local union.—Steinmiller v. 


McKeon, 21 N.Y.S.2d 621. 

' § 42 

Cal.App. Damages may be awarded 
to a member who has been illegally 
expelled from an association such as a 


trade union for wages lost on account 


of having been deprived of the oppor- 


tunity to work or to obtain employ- 


ment.—Smetherham vy. Laundry Work- 
ers’ Union, Local No. 75, 111 P.2d 948. 
The courts will not interfere with 


the disciplining or expelling of mem- 
- bers of association such as trade union, 
where the action is taken in good faith 


with association’s 
but if deci- 


and in accordance 


of the board and direct reinstatement 
Laundry 
Workers’ Union, Local No. 75, 111 P. 
2d 948. 


Where member of laundry workers’ 
union was not served with a copy of 
charges against her by the executive 
board as required by the by-laws of 
the union, member by attending pro- 
ceedings before the board and partici- 
“waived” right to be 
served with copy of the charges.— 


_ Smetherham _v. Laundry Workers’ Un- 
ion, 


Loeal No. 75, 111 P.2d 948. 


Under laundry workers’ union by- 
law which did not purport to regulate 
the personal conduct of members in 
any matter which did not affect their 
interests with relation to organization 
or their employment, a member who 
engaged in a personal conflict with an- 
other member of union, which conflict 
did not affect the other member’s em- 
ployment in laundry nor impair her 
standing in organization, and had 
nothing to do with her business rela- 
tions, could not properly be expelled 
by union.—Smetherham  v. Laundry 
Workers’ Union, Local No. 75, 111 P. 
2d 948. 

The constitution and by-laws of a 
voluntary association, such as a trade 
union, is the measure of the authority 
conferred upon the organization to dis- 
cipline, suspend, or expel its members. 
—Smetherham v. Laundry Workers’ 
Union, Local No. 75, 111 P.2d 948, 

No member of a voluntary associa- 
tion, such as _a trade union, can be 
expelled and deprived of his interests 


jn the property of the association ex- 


cept for violation of some provision of 
the law of the association creating the 
offense charged and prescribing expul- 
sion as a penalty, or in the absence 
of such provision for offenses of an 
infamous character indictable at com- 
mon law or for offenses against a 
member’s duty to the organization.— 


RAS 


vs 


TRADE UNI 


Smetherham v. Laundry Workers’ Un- 


ion, Local No. 75, 111 P.2d 948. 
A member of a voluntary associa- 
tion, such as a trade union, may be 
expelled for violation of a law of the 
association which provides for expul- 


sion—Smetherham y. Laundry Work- 
ay Union, Local No, 75, 111 P.2d 
94 


A construction of a contract exist- 
ing between members and trade union 
by virtue of by-laws and constitu- 
tion which would make the contract 
unusual or extraordinary is to be dis- 
regarded if the contract may reason- 
ablv be subject to a construction which 
is fair and just.—Smetherham y. Laun- 
dry Workers’ Union, Local No. 75, 111 
P.2d 948. 

It is presumed that the parties in- 
tended that a contract between mem- 
bers and laundry workers’ union ex- 
isting by virtue of provisions of by- 
laws and constitution, to be reason- 
ably construed.—Smetherham vy. Laun- 
dry Workers’ Union, Local No. 75, 111 
P.2d 948. 

Where member of laundry workers’ 
union was wrongfully expelled from 
the union as result of which she lost 
position, and member thereafter ob- 
tained employment in another laundry 
but left position because the wages 
were,too low, member was entitled to 
recover from the union the amount 
which she would have earned in orig- 
inal employment less the amount which 
she would have earned had she con- 
tinued employment in second laundry. 
—Smetherham vy. Laundry Workers’ 
Union, Local No. 75, 111 P.2d 948. 

Iowa. Even if strike had been right- 
fully called, suspension of members on 
ground that they violated constitution 
by going to work during strike was 
unjustified where evidence established 
that none of them went to work until 
after court had issued an injunction 
against the strike, and strike had been 
annulled.—Nissen v. International 
Brotherhood of Teamsters, Chauffeurs, 
Stablemen & Helpers of America, 295 
N.W. 858. 


Where charges were not filed against 
members of trade union as required 
by constitution, hearings at which 
members were suspended were wrong- 
ful and without jurisdiction and the 
decisions suspending the members 
were unauthorized.—Nissen v. Interna- 
tional Brotherhood of Teamsters, 
Chauffeurs, Stablemen & Helpers of 
America, 295 N.W. 858. 


Remedy of appeal within trade union 
is required to be exhausted before re- 
sort to courts only where question is 
purely social involving discipline or 
conduct or standing of member, but 
where property rights are involved, in 
absence of express agreement to ex- 
haust remedies provided with the un- 
ion, member may resort to courts with- 
out using the within union remedies. 
—Nissen vy. International Brotherhood 
of Teamsters, Chauffeurs, Stablemen & 
Helpers of America, 295 N.W. 858. 

Where property rights are involved, 
the members of a trade union need not 
first pursue the remedies within the 
union if they would be futile, illusory 
or vain.—Nissen v. International Broth- 
erhood of Teamsters, Chauffeurs, Sta- 
blemen & Helpers of America, 295 N, 
W. 858. 

If action of trade union is wrongful, 
or without jurisdiction, or is without 
notice or authority or not in compli- 
ance with union’s rules or constitu- 
tional provisions, or is void for any 
reason, obligation of member to appeal 
within the union is not imposed but 
the complaining member may _ resort 
directly to courts.—Nissen vy. Interna- 
tional Brotherhood of Teamsters, 
Chauffeurs, Stablemen & Helpers of 
America, 295 N.W. 858. 

The rule requiring member of trade 
union to exhaust remedies afforded by 
tribunals within the union before re- 
sorting to courts is applicable only 
when the union has acted strictly with- 
in the scope of its powers,—Nissen y. 
International Brotherhood of Team- 
sters, Chauffeurs, Stablemen & Help- 
ers of America, 295 N.W. 858. 

Where trade union forced the execu- 


tion of a “closed shop” cor 
employer and bound itself to per! 


was “estopped” from denying its char- 
acter as an entity in order to avoid | 
liability for wrongful suspension of 
members which precluded them from 
obtaining work.—Nissen v. Interna- 
tional Brotherhood of Teamsters, 
Chauffeurs, Stablemen & Helpers of 
America, 295 N.W. 858 ‘ 

Where members of trade union were 
wrongfully suspended, they could re- 
cover actual damages resulting from 
time lost and damages for the wrong- 
ful expulsion including such sums as 
would compensate members for mental 
suffering and humiliation caused there- 
by.—Nissen y. International Brother- 
hood of Teamsters, Chauffeurs, Stable- 
mee & Helpers, of America, 295 N.W. 
858. 

Mass. Allegations that iff contract 
between labor union, which was an un- 
incorporated voluntary organization, 
and employer providing for a closed 
shop was legal, plaintiff, as a member 
of class for whose benefit closed shop 
provisions allegedly were made, was 
entitled to membership in union, and 
that plaintiff had in good faith made 
application for membership and was 
willing to comply with all laws and 
by-laws of union, in the absence of | 
specific allegations of fact showing that 
plaintiff of right was entitled to mem- | 
bership, did not disclose an obligation 
on union’s part to admit plaintiff as 
member so as to warrant order that 
union perform specifically such alleged 
obligation.—Walter v. McCarvel, 34 N. 
H.2d 677, 309 Mass. 260. 


The members of an unincorporated 
voluntary labor organization cannot be 
required to admit to membership an 
applicant merely because he is able 
and willing to comply with laws and 
by-laws of organization.—Walter y. Mc- 
Carvel, 34 N.H.2d 677, 309 Mass. 260. 

N.¥.App.Div. Members of  union’s 
trial board trying union member on 
charge of unfair dealing to union and 
officers, in that resolution submitted by 
union member was an accusation that 
officers were undermining union and 
had conducted election in fraudulent 
fashion, were disqualified by a direct 
interest in subject matter of controver- 
sy and were without jurisdiction to 
try union member, and hence their ex- 
pulsion of union member was invalid, 
where all board members who presided 
at hearing of charge were officers elect- 
ed at such election——Cohen y. Rosen- 


Dore, 27 N.Y.S.2d 834, 262 App.Div. 


_ Members of union’s trial board, try- 
ing union member on charge of unfair 
dealing to union and officers’ growing 
out of union member’s resolution recit- 
ing that it had been publicly stated 
that election of officers was conducted 
in a fraudulent fashion, could not as- 
sert, in union member’s action for re- 
instatement after expulsion by board 
composed of officers elected at such 
election, that union member did not de- 
fame board members and that any op- 
probrium cast on anyone by resolution 
was on persons conducting election, so 
that board members were not disquali- 
fied to try union member, where board 
members throughout the trial treated 
the resolution as an accusation that of- 
ficers were undermining union and con- 
ducting election in fraudulent tashion. 
—Cohen v. Rosenberg, 27 N.Y.S.2d 834. 
262 App.Div. 274. 

Where proceedings to try member of 
labor union are conducted regularly and 
with proper regard for member’s legal 
rights, courts will not interfere with 
determination of union.—Cohen y. Ro- 
aes 27 N.Y.S.2d 834, 262 App.Div. 


A determination, that members of 
union’s trial board were disqualified to 
serve as judges on trial of charges 
against union member and that union 
member’s expulsion by board was there- 
fore invalid, was without prejudice to 
right of union to try properly the union 
member on the charge against him.— 
Cohen vy. Rosenberg, 27 N.Y.S.2d $34. 
262 App.Div. 274. 


its provisions as an entity, the union ~ 


been done.—Petri v. Ruehl, 22 N.Y.S. 
2d 549. 

The Supreme Court has power under 
statute to entertain proceeding for re- 
view of trade union officers’ acts, rein- 
statement of expelled union member, 
and fixing of damages for his wrong- 
ful expulsion. Civil Practice Act. § 
eaeny seq.—Petri y. Ruehl, 22 N.Y.S. 


2a 449. 

N.Y.Sup. The court could enjoin 
union and its executive board from 
proceeding with allegedly unfair trial 
of members, as against contention that 
members must exhaust their remedies 
within the union, where members might 
otherwise be expelled from the union 
and thus be unable to work and might 
be irreparably injured by loss of con- 
tact with customers.—Browne y. Hib- 
bets, 25 N.Y.S.2d 573. 


N.Y.Sup. A night club operated by 
financial secretary and treasurer of lo- 
eal union was not a proper meeting 
place for the union.—Dusing v. Nuzzo, 
aesiege et 345, motion denied 27 N.Y. 


N.Y.Sup. Right of former members 
of union who held honorary withdraw- 
al cards in union to be reinstated in 
accordance with union’s constitution 
and by-laws as in effect at time of 
their withdrawal, on complying with 
the constitution and by-laws, was sub- 
ject to union’s paramount right to 
amend validly the constitution and by- 
laws to the extent that by vote of the 
general body of union its books could 

' be kept closed to holders of honorary 
withdrawal cards who sought rein- 
statement.—Dickman y. Simons, 26 N. 
Y.S.2d 889. 


Where there was ample evidence in 
action by two former members of 
truck drivers’ union, one of whom was 
a practicing attorney, and the other 
of whom was a playground director 
employed by city, and who held honor- 
ary withdrawal cards in union, for 
mandatory injunction to compel their 
reinstatement in union, that their ap- 
plications were not made in good faith, 
complaint would be dismissed on the 
merits.—Dickman v. Simons, 26 N.Y.S. 
2d 889. 


N.Y.Sup. A member of a trade union 
or any voluntary unincorporated as- 
sociation is entitled to have charges 
made known to him before he can be 
expelled, to be confronted by accusers 
and witnesses against him, to reasona- 
ble opportunity to question or cross- 
examine them, to examine the evidence, 
and to answer, explain, defend and pre- 
sent evidence in his own behalf.—Har- 
mon v. Matthews, 27 N.Y.S.2d 656. . 


In proceedings for expulsion of mem- 
ber of trade union, procedure known to 
common law or defined by statute or 
rule for conduct of public courts or ju- 
dicial or quasi-judicial bodies need not 
be followed, but procedure provided for 
by union’s constitution, by-laws and 
rules should be followed, or if none is 
provided, or if procedure provided is 
contrary to accepted concepts of natural 
justice, the procedure should be gen- 
erally analogous to that observed in 
ordinafy judicial proceedings, so far, at 
least, as to promote substantial justice. 
—Harmon vy. Matthews, 27 N.Y.S.2d 
656. 

In proceedings for expulsion of mem- 
ber of trade union, rejection of written 


statement prepared by member’s attor-. 


ney and determination of question of 
alleged duress in execution of incrimi- 
nating affidavit by member were mat- 
ters addressed to discretion and judg- 
ment of executive committee of union.— 
Harmon v. Matthews, 27 N.Y.S.2d 656. 

Where a trade union member is ex- 
pelled, courts will not consider weight 
of evidence or substitute their judg- 


Harmon v. Matthews, 27 N.Y.S.2d 656. 
In proceedings for expulsion of trade 
union member, such member should 
have been presumed innocent until guilt 
was shown by substantial proof’ in_his 
presence before union trial body.—Har- 
mon v. Matthews, 27 N.Y.S.2d 656. 

N.Y.Sup. Where plaintiff, as a mem- 
ber of a union having rules providing 
a method of adjusting difficulties be- 
tween members, submitted plaintiff's 
elaim against defendant, a member, to 
union for decision, and defendant sub- 
mitted himself and his defense against 
claim to union’s jurisdiction, and no 
fraud, imposition, invalidity or im- 
propriety, or gross injustice was shown 
by plaintiff to have vitiated union’s 
decision, plaintiff could not impeach 
decision in courts.—Schuman vy. White- 
man, 28 N.Y.S.2d 22., 

N.Y.Sup. A minority consisting of 
about 20 out of 135 members of au- 
tomobile gsalesmen’s union could not 
assume control of union at rump meet- 
ing and thereafter against will of ma- 
jority use name of union and assume 
union’s fame, good will, assets, funds, 
property and contracts with automo- 
bile dealers, and control union contrary 
to wishes of majority.—Alexion v. Hol- 
lingsworth, 28 N.Y.S.2d 45. f 

N.Y.Sup. Where member’s right to 
be readmitted to membership in union 
following his receipt of a withdrawal 
ecard was governed by provisions of 
constitution and by-laws and he could 
be readmitted only on such terms as 
the local union or executive board re- 
ceiving application might determine and 
no official action was taken by the 
union on application for readmission, 
member was not readmitted to mem- 
bership and was not entitled to claimed 
old-age benefits —Felman v. Fur Dress- 
ers’ Union Local No. 2, of Internation- 
al Fur Workers’ Union of U. S. and 
Canada, 29 N.Y.S.2d 174, reversing 27 
N.Y.S.2d. 27. 

N.Y.Sup. To authorize a court to 
intervene in labor union’s internal dis- 
putes, the concurrence of three elements 
is necessary, a property right or its 
equivalent must be involved, it must 
be shown that act complained of is in 
violation of constitutional or charter 
requirements and resort to internal 

rocesses of the organization must 
ave been exhausted or shown to be fu- 
tile so that resort to a court is im- 
perative.—Dusing v. Nuzzo, 29 N.Y.S. 
2d 882, 177 Mise. 35. 

Where members of local union sought 
to compel an election of officers and an 
accounting by acting officers, prosecu- 
tion of charges against the plaintiff 
members whom the acting officers 
sought to expel would be restrained un- 
til proper election of officers.—Dusing 
ae Nuzzo, 29 N.Y.S.2d 882, 177 Misc. 
35. 


N.Y.City Ct. The relationship between 
a trade union and a member thereof is 
in the nature of a contractual rela- 
tionship, the constitution and by-laws 
of the union defining and limiting 
the rights, duties and obligations of 
the respective parties —Felman y. Fur 
Dressers’ Union, Local No. 2 of Inter- 
national Fur Workers’ Union of U. 8. 
and Canada, 27 N.Y.S.2d 27, reversed 
29 N.Y.S.2d 174. 

The taking out of a withdrawal card 
by member of trade union did not de- 
stroy all rights which accrued under 
membership contract, but merely had 
the effect of making holder of card a 
nonfinancial member, from whom union 
could no longer exact dues or assess- 
ments for future expenses, and who 
could not claim from union any future 
financial benefits —Felman Vv. Fur 
Dressers’ Union, Lecal No. 2 of In- 
ternational Fur Workers’ Union of U. 
S. and Canada, 27 N.Y.S.2d 27, reversed 
29 N.Y.S.2d 174. ee 

Upon acceptance into membership in 


ed association, such members 


pended or expelled by orderly pr 


a labor organization, an unincorpor rat- 


tinues until member resigns or 


dure prescribed in constitution or Db: 
laws of such organization, even though © 
the duties and rights of such membe 
may properly be limited by ap 
prints provisions in the constitutio 
by-laws.—Felman y. Fur Dressers’ 
ion, Local No. 2 of International 


The provision of constitution 
International Fur Workers’ —~ 
whereby two-thirds vote of 
present: at a meeting of a local union 
or its executive or membership com- 
mittee is required to readmit a member 
on a withdrawal card, was not appli a- 
ble where a member sought reinstate- — 
ment into the local union which is- 
sued him a withdrawal card.—Felma 
v. Fur Dressers’ Union, Local No. 
of International Fur Workers’ Union 
U. S. and Canada, 27 N.Y.S.2d 27 
versed 29 N.Y.S.2d 174. : 


as financial member of Internationa 
Fur Workers’ Union.—Felman y. Fu 
Dressers’ Union, Local No. 2 of 
ternational Fur Workers’ Union 

. S. and Canada, 27 N.Y.S.2d 27, 
versed 29 N.Y.S.2d 174. 

In view of the fact that neither co 
stitution of International Fur Workers’ 
Union nor constitution and by-laws of 
local union affiliated therewith mak 
any provision whereby_a member hold- © 
ing a withdrawal card may compel a 
formal determination on a ‘request for — 
reinstatement as _a financial member, 
surrender of a withdrawal card to the 
local union which issued it within one 
year of the date of issue with reques 
for reinstatement automatically effect- 
ed reinstatement, if no charges were ~ 
then made or pending against such 
member.—Felman y. Fur Dressers’ Un-— 
ion, Local No. 2 of International Fur 
Workers’ Union of U. S. and Canada, 
an, N.Y.S.2d 27, reversed 29 N.Y.S.2d — 

Where no charges were pending 
against holder of withdrawal card from 
a trade union, and none were preferred — 
against him, as provided for by con- — 
stitution and by-laws of union, when ~ 
he surrendered withdrawal card and 
asked for reinstatement as _ financial 
member of union, mere accusation that 
such member has violated certain laws, 
rules or regulations of union would 
not defeat his right to recover old age 
benefits which had accrued to him as 
a member of the trade union.—Felman — 
v. Fur Dressers’ Union, Local No, 2 of © 
International Fur Workers’ Union of 
U. S. and Canada, 27 N.Y.S.2d 27, re- 
versed 29 N.Y.S.2d 174. 

In member’s action against trade un- 
ion to recover old age benefits, trade : 
union could not object that member, ~ 
had not exhausted his remedy within ; 
the union, where union had never made 
any decision from which member might 
appeal.—Felman vy. Fur Dressers’ Un- 
ion, Local No. 2 of International Fur 
Workers’ Union of U. S. and Canada, 
ot N.Y.S.2d 27, reversed 29 N.Y.S.2d 
174. 

A member of unincorporated trade 
union, who within one yer after is- 
suance of withdrawal card surrendered 
jt to local union which had issued it 
with request to be reinstated as finan- 
cial member, who had paid all dues, 
and against whom no formal charges 
had been preferred, was entitled to old 
age benefits which had accrued to him 
under constitution and by-laws of 
union, notwithstanding his request for 
reinstatement had never been acted up- 
on.—Felman y. Fur Dressers’ Union, 
Local No. 2 of International Fur Work- 
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we ers’ Union of U. S. and Canada, 27 N. 
Y.S.2d 27, reversed 29 N.Y.S.2d 174. — 
Or. The relation existing between 
_ Brotherhood of Railroad Trainmen as 
AL a voluntary unincorporated organiza- 
> tion of railroad trainmen and its mem- 
bers is “contractual’.—Allen vy. South- 
erni Pac.) Co.;) 110) P20 9333 

Pa.Super. A provision of by-laws of 
local union of teamsters, chauffeurs, 
stablemen, and helpers for automatic 
Suspension of union member upon de- 
fault in payment of dues was valid 
and binding, and defaulting membér 
was suspended by his own act and 
thereafter could merely apply for re- 
 instatement in accordance with by- 
laws.—Brown v. Lehman, 15 Ai2d 513. 
_ 141 Pa.Super. 467, 


_ Pa.Super. Miner was entitled to vol- 
-untarily relinquish his membership in 
- union.,—Fisher v. Stevens Coal Co., 17 
_A.2d 642, 143 Pa.Super. 115. 


_~=~—Pa.Super. Under by-law of national 
musicians’ union stating that an ap- 
peal from a trial board’s decision to 
the international executive board of 
the national union must be filed by 
_ the party appealing within 30 days of 
receipt of notice of trial board’s deci- 
a the word ‘must’ is used in-a 


chancellor properly considered a local 
executive committee originally to be 
under a strict obligation to perfect its 
appeal from a trial board’s decision 
within the time fixed—Gordon vy. 
Tomei, 19 A.2d 588, 144 Pa.Super. 449. 
The 30-day limitation provided in 
by-law of national musicians’ union 
for appeal from a trial board’s deci- 
sion was not relaxed or suspended‘ by 
the failure of members acquitted of 
charges to object to international ex- 
ecutive board’s entertaining a tardy 
appeal by executive committee of local 
union from trial board’s finding ac- 
uitting members.—Gordon vy. Tomei, 
19 A.2d 588, 144 Pa.Super. 449, 
' Where by-law of national musicians’ 
union requiring an appeal from a trial 
-board’s decision to the international 
executive board to be filed within 30 
days of receipt of notice of decision 
does not suggest that executive board 
is empowered to extend that period, 
that board could not dispense with 


Super. 449. 
Evidence supported chancellor’s find- 
ing that an appeal by the executive 
eommittee of a local musicians’ union 
to the international executive board of 
‘national union from a trial board’s 
finding acquitting certain members of 
eharges was not filed within 30 days 
of receipt of notice of decision as re- 
quired by by-laws and that appeal was 
therefore void and insufficient as a 
foundation for finding members guilty 
and imposing penalties.—Gordon  v. 
Tomei, 19 A.2d 588, 144 Pa.Super. 449. 

On question whether a local mu- 
sicians’ union was liable in damages 
- to members for terminating their em- 
ployment as members of a theater or- 
chestra by resolution of its execu- 
tive committee, evidence, including con- 
tracts between union and theater cov- 
ering in detail wages, hours, and terms 
of service and identifying orchestra 
members not by name but as members 
of union, showed that “employer and 
employee relation’ existed between 
theater and members and that theater 
and union were merely parties to an 
agreement for the supply of labor.— 
Gordon v. Tomei, 19 A.2d 588, 144 Pa. 
Super. 449. 

Hyidence showed that a resolution of 
the executive committee of a local mu- 
sicians’ union terminating members’ 
employment as members of a theater 
orchestra was not independent of mem- 
bers’ guilt or innocence, in the minds 
of committee members, of charges of 
which they had been acquitted by a 
trial board, and hence union members 
whose employment was. terminated 
were entitled to recover damages from 
union for committee’s interference with 
the employer and employee relation ex- 


isting between them and t 


d theate 
don v. Tomei, 19 A.2d 588, 1 
Super. 449. 


Where members of a local musicians’ © 


union established their right to recover 
damages from union for its executive 
committee’s interference with employ- 
er and employee relation existing be- 
tween members and a theater, but one 
member admitted that he earned $250 
in other employment during period 
covered by his contract, the award in 
that member’s favor was~required to 
be reduced by that amount.—Gordon vy. 
Tomei, 19 A.2d 588, 144 Pa.Super. 449. 

Pa.Com.Pl. Where an action insti- 
tuted by certain members who had 
been expelled from a labor union, on 
their behalf “and on behalf of all the 
other members of” the union, against 
the union and its officers as individu- 
als, seeks restoration of plaintiffs’ sta- 
tus as members of the union and also 
an injunction against the holding of a 
scheduled union election, and no objec- 
tion is made to the caption until after 
trial and the filing of an adjudication 
in favor of plaintiffs, including the en- 
try of an award against the union, the 
caption may be amended by substitut- 
ing for the words “on behalf of all the 
other members”, the words ‘‘on behalf 
of some of the other members’”’.—Mc- 
Bride v. Shultz, 39 D. & C, 425. 

Where certain members who have 
been expelled from a labor union insti- 
tute an action against the union and its 
officers as individuals to compel the 
restoration of their status as members 
and to enjoin the holding of a sched- 
uled election, and the union at no time 
takes any steps to repudiate the im- 
proper acts of its officers but on the 
eontrary enters a general appearance 
and. defends the action, damages may 
properly be awarded against the union. 
—McBride v. Shultz, 39 D. & C. 425. 

Pa.Com.Pl. While the law requires a 
union member to first exhaust his reme- 
dies as provided by union rules, yet 
when he has attempted so to do and has 
been denied a hearing, he may then ap- 
ply to the Courts for relief.—Roberts v. 
ee Tobacco Co., 34 Luz.L.Reg.Rep. 

Tex.Civ.App. Members of locomotive 
engineers’ voluntary association, rules 
of which prohibited resort to courts 
for settlement of members’ disputes as 
to their seniority and other rights un- 
til exhaustion of remedies provided 
thereby within association, had no 
right to bring suit against association 
for injunction against interference with 
their seniority rights to man certain 
trains after adverse ruling of associa- 
tion’s proper committee, without first 
exhausting their right of appeal with- 
in association.—Grand International 
Brotherhood of Locomotive Engineers 
vy. Marshall, 146 S.W.2d 411, error re- 
fused. 

Persons becoming members of em- 
ployees’ voluntary association and ac- 
cepting its benefits impliedly bound 
themselves by its decisions determin- 
ing disputes arising within association 
and were bound to exhaust remedies 
provided for therein before resorting 
to courts for. relief—Grand Interna- 
tional Brotherhood of Locomotive Bn- 
gineers v. Marshall, 146 S.W.2d 411, 
error refused. 

Where distances over two railroad 
companies’ tracks, forming portions of 
route of certain passenger trains, were 
34 miles and 67 miles, respectively, 
ruling of committee of locomotive en- 
gineers’ voluntary association ‘that 
through passenger service over entire 
route, including tracks of third rail- 
Way company, employees of which as- 
serted no right to any part of mileage, 
should be apportioned in ratio of one- 
third to engineers employed by com- 
pany owning tracks covering shorter 
distance and two-thirds to employees 
of second company, was not inequitable, 
and engineers in second company’s em- 
ploy were not entitled to have it set 
aside in courts.—Grand International 
Brotherhood of Locomotive Engineers 
vy. Marshall, 146 S.W.2d 411, error re- 
fused. 

_ Tex.Civ.App. A showing that the 
judgment of a trade union, organized 
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is illegal and void _ i 
yout further exceptional facts, to wa 
rant judicial interference if organiza- 
tion channels are available and not ap- 

pealed to.—Dallas Photo-Engravers’ Un- 
ion No. 38 Re tenet 148 S.W.2d 954. 


Ga. A cullective bargaining agree- 
ment between typographical union and 
newspaper publishers, providing that 
contract and scale of prices would re- 
main in effect until a named date un- 
less changed by mutual consent, and 
that publishers would employ only 
journeymen and apprentice members of 
union, did not constitute a contract for 
employment of any particular indi- 
vidual for any period of time, and fur- 
nished no basis for a suit by indi- 
vidual members of union against pub- 
lisher which had discontinued business, 
to recover wages for a period of time 
during which they had not been actual- 
ly employed.Jones y. Hearst Consoli- 
dated Publications, 10 §.H.2d 761, 190 
Ga. 762, — " 

N.Y.City Ct. A contract between un- 
ion and employer could not effectively 
be modified by individual employees so 
as to provide for a different and lower 
scale of wages. Labor Law, § 700; 
Penal Law, § 962.—McNeill v. Hacker, 
21 N.Y.S.2d 432. 

Pa.Super. Where dance hall oper- 
ator, not a member of musicians’ un- 
ion, entered into ora! contracts with 
dance bands which did not include any 
reference to by-law of musicians’ un- 
ion requiring that all contracts em- 
ploying union musicians be filed with 
secretary of local union, operator was 
not subject to the duties imposed by 
such by-law upon members of musi- 
cians’ union.—Eddyside Co. v. Seibel, 
15 A.2d 691, 142 Pa.Super. 174. 


64 

C.C.A.5. Pituison of a contract be- © 
tween a steamship company and sea- 
men’s union that company would give 
preference of employment to union 
members in filling vacancies did not 
apply to employees who had left the 
union to become members of a Trival 
union, because as to them there were 
no vacancies.—South Atlantic S. S. Co. 
of Delaware v. National Labor Rela- 
tions Board, 116 F.2d 480. 

Wash. An agreement between can- 
neries and fishermen’s unions for de- 
termination of wage scales for com- 
pany fishermen and independents by 
impartial fact-finding board was for 
“appraisal” or “valuation”? rather than 
“arbitration”, whether it provided for 
fixing of labor scale or of prices for 
merchandise or of both.Hegeberg vy. 
New England Fish Co., 110 P.2d 182. 

Where appraisers appointed pursuant 
to contract between fishermen’s unions 
and canneries to determine proper 
wage scale orally proclaimed their con- 
clusions to labor conciliation commis- 
sioner on date when contract required 
written findings of fact and report to 
be filed with conciliator, but did not 
formally reduce decision to writing 
until next day, and there was no provi- 
sion in contract making time of the 
essence, or showing that time element 
was of practical consequence, award 
would be enforced, such rigorous en- 
forcement of time condition of the 
contract would in effect impose a 
heavy and unreasonable ‘‘forfeiture’’.— 
Hegeberg v. New England Fish Co., 
110 P.2d 182. 

Evidence sustained finding that ap- 
praisers appointed under contract be- 
tween fishermen’s unions and _ can- 
neries, in making award fixing wage 
scale, did not proceed on a fundamen- 
tally wrong basis, without sufficient 
knowledge of facts, or without proper 
-consideration thereof.—Hegeberg  y. 
New England Fish Co., 110 P.2d 182. 

§ 73 

App.D.O. There can be no judicial 
interference with intra-association af- 
fairs or determinations of voluntary 
unincorporated association, such as 
trade union, in absence of special cir- 
cumstances showing injustice or illegal 
action.—Green y. Obergfell, 121 F.2d 


The nature and xtent of obliga- 
tions owed by parent labor organiza- 
tion to affiliated union were required 
to be determined by reading together 
the constitution of the parent organiza- 
tion and the charter granted by it to 
the union.—Green y. Obergfell, 121 F. 
2d_46, reversing Obergfell v. Green, 29 
F.Supp. 589. 

Where brewery workers union did 
not participate in ereation of parent 
labor organization and was not one of 
the unions which made original grant 
or delegation of power to the parent 
organization, but the brewery workers 
union was an applicant to already ex- 
isting parent organization, the brewery 
workers union acquired no rights or 
powers and reserved no rights or pow- 
ers affecting its jurisdiction over mem- 
bership or limiting the power of the 
parent organization over that subject 
except to the extent that they were 
set forth or recognized in the constitu- 
tion of the parent organization and 
the charter granted by it to the brew- 
ery workers union.—Green v. Obergfell, 
121 F.2d 46, reversing Obergfell v. 
Green, 29 F.Supp. 589. 

Where constitution of parent labor 
organization provided that it should 
consist of such trade unions as should 
conform to its rules and regulations, 
that in all questions not covered by 
the constitution the executive council 
should have power to make rules to 
govern the same, and that charters 
should be granted by the president 
with consent of executive council to 
all national, international and _ local 
bodies affiliated with the parent or- 
ganization and charter issued to brew- 
ery workers union required the union 
to conform to the constitution, rules, 
and regulations of the parent organ- 
ization, the parent organization had au- 
thority to determine jurisdictional dis- 
putes between such union and another 
affiliated union.—Green v. Obergfell, 121 
¥.2d 46, reversing Obergfell v. Green, 
29 F.Supp. 589. 

Where jurisdictional dispute existed 
between brewery workers union and 
teamsters union as to right to organize 
drivers of brewery wagons and trucks 
and the unions entered into an agree- 
ment setting up a basis of- negotiation 
and adjustment, the agreement did not 
deprive parent labor organization of 
power to make determination contrary 
to that reached in the agreement and 
as between the unions, it had binding 
force for no longer than reasonable 
time.—Green v. Obergfell, 121 F.2d 46, 
reversing Obergfell y. Green, 29 F. 
Supp. 589. 

Where constitution of parent labor 
organization did not expressly give the 
parent, authority to settle jurisdictional 
disputes between affiliated unions but 
authorized executive council to make 
rules to govern questions not covered 
by the constitution and charter granted 
to brewery workers union required it to 
conform to constitution, rules and reg- 
ulations of the parent organization, 
agreement between brewery workers 
union and teamsters union, relating 
to jurisdictional disputes as to which 
had right to organize and claim as 
members the drivers of brewery wagons 
and trucks, neither extended nor dim- 
inished obligations of the parent or- 
ganization to the affiliates nor limited 
its delegated powers over membership 
jurisdiction when question was again 
presented for the parent organization’s 
determination.—Green v. Obergfell, 121 
F.2d 46, reversing Obergfell v. Green, 
29 E.Supp. 589. 


Where constitution of parent labor 
organization did not expressly author- 
ize the parent to determine jurisdic- 
tional disputes between affiliated un- 
ions but provided that the executive 
council should have power to make 
rules to govern all questions not coyv- 
ered by the constitution, and charter 
granted to brewery workers union re- 
quired it to conform to constitution, 
rules and regulations of the parent or- 
ganization, the parent organization 
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the brewery workers union had right 
to organize and claim as members 
drivers of brewery wagons and trucks, 
and in making such determination the 
parent did not violate rights of the 
brewery workers union and therefore 
injunction could not be granted to re- 
strain transfer of truck drivers from 
brewery workers union to teamsters 
union.—Green y. Obergfell, 121 F.2d 
46, reversing Obergfell v. Green, 29 F. 
Supp. 589 

Where parent labor organization de- 
cided jurisdictional dispute between 
brewery workers union and teamsters 
union as to which had right to organ- 
ize and claim as members drivers of 
brewery wagons and trucks, in favor 
of the teamsters union, injunction en- 
joining the parent organization from 
giving notice of its action to employ- 
ers, drivers, central labor bodies, state 
federations of labor, or other interested 
parties and enjoining the teamsters 
union from attempting to carry out the 
decision of. the parent organization in 
any manner, was too broad, since it re- 
strained the parent organization from 
performing its normal functions as an 
international federation of labor unions 
and it prevented the teamsters union 
from performing its normal functions 
as an affiliated union. National Labor 
Relations Act, §§ 1, 7, 9(b), 29 U.S.C.A. 
§§ 151, 157, 159(b).—Green v. Oberg- 
fell, 121 F.2d 46, reversing Obergfell 
v. Green, 29 F.Supp. 589. 

N.Y.Sup. Where rules of trade union 
permitted a contractor to make but one 
contract with any of its districts, which 
were subordinate bodies of union, and 
that in district of contractor’s place 
of business, and provided that where 
contractor obtained work outside of 
district with which he contracted, he 
became subject to rules of district hav- 
ing jurisdiction of place where work 
was to be performed, trade agreement 
under which contractor was operating 
was as binding upon district where 
work was being performed and its lo- 
cals as it was upon district with which 
agreement was entered into.—J. I. Hass 
Co. v,. McNamara, 21 N.Y.S.2d 441. 

N.Y.Sup. A local union chartered by 
a parent union existed by virtue of 
charter which together with constitu- 
tion of parent union to which local un- 
ion subscribed constituted its contract 
with parent union as well as with all 
its members, and officers of local union 
seeking to establish another union did 
not have power to compel other mem- 
bers to abandon contract.—Steinmiller 
v. McKeon, 21 N.Y.S.2d 621 

Where local union was chartered by 
parent organization constitution of 
which bound local union not to with- 
draw from parent organization or dis- 
solve as long as five members in good 
standing objected to such withdrawal, 
and required funds and property of 
the local union to be used only for 
such purposes as were approved by the 
parent union and that on dissolution of 
local union its charter, books, papers, 
and funds should be forwarded to par- 
ent union, provisions of constitution 
constituted contractual obligation pro- 
hibiting a majority of local union from 
withdrawing and transferring funds 
and property of local union to a new- 
ly-formed organization in detriment of 
minority desiring to continue the local 
union.—Steinmiller v. McKeon, 21 N.Y. 
$.2d 


N.Y.Sup. That constitution of trade 
union granted arbitrary control to the 
president of the union was outside the 
scope of judicial activity and could not 
be remedied in a proceeding to en- 
join trade union from extending its 
membership by legal means.—American 
Guild of Musical Artists v. American 
ppceketion of Musicians, 23 N.Y.S.2d 


N.Y.Sup. The financial secretary and 
treasurer of local union was a “‘fidu- 
ciary’’ and had duty to account to mem- 
bers for moneys collected from them, 
rather than to vice president of the in- 


. acted within the scope of its delegated 
constitutional powers in determining» 
that the teamsters union rather than 


plaintiff's employment contract with Wile 


ternational union.—Dusing v. Nuzzo, 26% tas 
ieee 345, motion denied 27 N.Y.S. 

N.Y.Sup. In action to restrain a la-— 
bor union local from interfering with — 


rival local of same parent union where — 
plaintiff was engaged in bakery busi- 
ness, issues respecting equalization o 
wages and standards between locals an 
as to jurisdiction of locals upon basi 
of Jewish bakery products and German 
American bakery products, could not 
be adjudicated by Special Term, since 
such issues were for determination of — 
parent union.—Silver Dollar Bake Shop x ; 
v. Weissman, 27 N.Y.S.2d 744, yeas: 
Courts are not constituted to hear or 
decide complaints of local members 
against their own unions involving only — 
eir n 


Federation of Labor through charte 
received from Retail Clerks’ erng 
tional Protective Association, whic 
was an affiliate of American Federatio 
of Labor, did not constitute the associ- 
ation as anything in nature of paren 
body or creator, and was not a rebirt 
or recreation of union, and was no 
more than a “contract” and merely as 
such it would not be in all respects 
specifically enforced or imposed on un 

ion.—Alexion vy. Hollingsworth, 28 N 

8.2d 45. : 
Where about 84 out of 135 member: 


re 


assumed to act for union at rump | 
meeting, could not assert that dissoci 
tion was ineffectual in that seven mem-_ 
bers had not voted therefor, since thos 


§- Metropolitan 
Life Ins. Co., 29 N.Y.S.2d 54. abs 
Or. The settlement of seniority dis- — 
putes between separate seniority dis- 
tricts by the Brotherhood of Railroad Re 
Trainmen does not contravene any pub- ee : 
lic law, and, when such disputes ar ony 
settled in accordance with the con- 
stitution and general rules of \the 
brotherhood, no personal or constitu- — 
tional right of any of the parties to 
the controversy are or can be invaded. 
oe v. Southern Pac. Co., 110 P.2d 


The settlement of seniority disputes 
between separate seniority districts re- 
quires knowledge and experience of 
highly trained men who have long ~ 
been engaged in railroad’s service and 
who are entirely disinterested and pre-- 
eminently qualified to decide such 
matters, and the courts ought not to — 
interfere with their decisions when 
honestly made.—Allen y. Southern Pac. 
Co.,. 110, P.2d° 933. é 

Under the constitution and rules of 
the Brotherhood of Railroad Trainmen, 
the board of appeals. which is the 
court of final resort in the brotherhood, 
had authority to decide an appeal from 
the action of the subcommittee in a 
seniority dispute between separate se- } 
niority districts, and its decision upon 
all the questions presented was final 
and conclusive upen all members of 
the organization.—Allen v. Southern 
Pac. Co., 110 P.2d 933. 

The method provided by the consti- 
tution and general rules of the Broth- 
erhood of Railroad Trainmen for set- 
tling disputes through its various com- 
mittees and tribunals is exclusive and 
covers all grievances and disputes be- 
tween its members, including the set- 
tlement of their respective seniority 
rights, and the decision of the board 
of appeals with respect to such mat- 
ters is final and conclusive upon all its 
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members.—Allen y. Southern Pac. Co., 
140 “Pi 2d 933. 

Decision by officers of grand lodge 
of the Brotherhood of Railroad Train- 
men of seniority disputes between sep- 
arate seniority districts could not be 
set aside by the court on ground that 
officers misconstrued and misinterpret- 
ed the provisions of the constitution in 
respect to matters involved, where con- 
stitution gave officers exclusive juris- 
diction over such matters.—Allen vy. 
Southern Pac. Co., 110 P.2d 933. 

Wash. The action of a parent labor 
union, in depriving a local union of 
its charter and records and seizing its 
personal property and funds without 
notice, charges, trial, or opportunity 
_ for hearing, was  void.—Furniture 
- Workers’ Union Local 1007 v. United 
Brotherhood of Carpenters and Joiners 
of America, 108 P.2d 651. 

A local union may resort to the 
courts before exhausting its remedies 
within the organization when the act 
of parent union in suspending or ex- 
- pelling the local is arbitrary, unlaw- 
ful, and void.—Furniture Workers’ 
Union Local 1007 v. United Brother- 


in organization is expensive, slow, and 
Bry, subject to great delay, or where such 
_--—«»procedure would be futile—Furniture 
Workers’ Union Local 1007 v. United 
_., Brotherhood of Carpenters and Joiners 
_ of America, 108 P.2d 651. : 

Where the constitution and by-laws 
of a parent labor union provided that 
on suspension of a member union all 
property of member was to be held 
in trust by parent, and provided meth- 
od of appeal within organization, a 
- suspended local union could amesort to 
courts without first exhausting rem- 
_ edies by appeal within the organiza- 
_ tion, where action of parent in depriv- 
ing local of its records, property, and 
charter without notice or opportunity 
_ for hearing was void and local unsuc- 
cessfully had attempted to initiate an 
-— appeal.—Furniture Workers’ Union Lo- 
ae eal 1007 v. United Brotherhood of Car- 
ae mpenters and Joiners of America, 108 

; 5 


ae In action by local labor union against 
~~ parent union and another local for con- 
version of plaintiff’s personal property 
and funds by parent union’s transfer 
thereof to defendant local after sus- 
pension of plaintiff without notice, 
_ charges, or hearing, in which the orig- 
inal answer was a denial, an affirma- 
tive defense, interposed after the trial 
was well along, in effect merely of- 
fering to submit controversy to a de- 
cision of the president of the parent 
union, who had personally ordered the 
conversion to be made was demurrable 
as constituting no defense.—Furniture 
Workers’ Union Local 1007 v. United 
Brotherhood of Carpenters and Joinerg 
of America, 108 P.2d 6651. 
See Sykes v. McCallum [1940] 4 Dom. 
R413. 


§ 75 

Ala. The withdrawal of a local labor 
union from one general association and 
} its affiliation with another has no effect 
on the funds or property belonging to 
the local union and, upon such with- 
drawal from one association and aflilia- 
tion with another, a minority of the 
local union, which minority has re- 
tained its membership in the associa- 
tion from which the majority has with- 
drawn, is not entitled to the funds of 
the local union.—Textile Workers Un- 
jon of Anniston, and Vicinity, Local 
204, v. Federal Labor Union No. 21500 
of Anniston, 198 So. 606. 


Where the laws of a general associa- 
. tion prohibit the withdrawal of a local 
labor union from membership on ob- 
jection of a stated member, a mere ma- 
jority vote of the members of the local 
union cannot authorize the transfer of 
: the funds of the local union to another 

organization with which the majority 

affiliates, and the local union with its 

remaining minority is entitled to the 
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funds.—Textile Workers Union of An-. 


Local 204, v. 


niston, and Vicinit 
‘ on 21500 of 


Federal Labor Union No. 
Anniston, 198 So. 606. 

Where parent labor union, and there- 
fore its local affiliate, were suspended 
from American Federation of Labor 
and thereafter the local, following lead 
of parent, by unanimous vote of a ma- 
jority of members, affiliated with the 
Committee for Industrial Organization, 
the new affiliation of the local did not 
violate local’s contractual -obligations, 
based on constitution of old parent 
union, with respect to local’s funds or 
property, since parent originated move- 
ment to change affiliation, and the re- 
affiliated local was entitled as succes- 
sor to the old local to funds of the old 
local as against a subsequently newly 
organized local affiliated with the 
American Federation of Labor.—Textile 
Workers Union of Anniston, and Vicin- 
ity, Local 204, v. Federal Labor Union 
No. 21500 of Anniston, 198 So. 606. 

In action by newly organized local 
labor union affiliated with the Ameri- 
ean Federation of Labor against local 
union affiliated with the Committee for 
Industrial Organization for unlawful 
diversion of funds of former local 
which had originally been affiliated 
with American Federation of Labor 
but which had been suspended and by 
a unanimous. vote of majority of mem- 
bers had affiliated with the Committee 
for Industrial Organization, the valid- 
ity of the vote as against attack on 
ground that it was result of fraudulent 
misrepresentations of leaders was a 
matter for remedial action within the 
union, and court would not inquire into 
such internal affairs of the union.— 
Textile Workers Union of Anniston, 
and Vicinity, Local 204, y. Federal 
Labor Union No. 21500 of Anniston, 
198 So. 606. j 


§ 83 
See Murphy v. Robertson [1941] 38 
Dom.L.R. 30. : 


§ 85 

D.C.Pa. Actions by an unincorporat- 
ed labor union may be brought in the 
name of the union, and such actions 
may be brought also against such a 
union in its unincorporated name.— 
Green vy. Gravatt, 34 F.Supp. 832. 

N.M. Where under collective bar- 
gaining agreement entered into between 
employer and union, employees were 
named as third party beneficiaries, and 
agreement provided that only members 
in good standing of union would be 
employed, employees and union mem- 
bers would be regarded as one and 
same, so that members of union could 
bring representative suit on agreement 
as direct and primary third party 
beneficiaries, notwithstanding provision 
in agreement authorizing employer to 
employ nonunion men when qualified 
union members were not available 
promptly. Comp.St.1929, § 105-113.— 
Key v. George HB. Breece Lumber Co., 
115 P.2d 622, 45 N.M. 397. 


§ 87 

Ala. Under statute, action involving 
ownership of funds as between two lo- 
eal labor unions, which were unincor- 
porated associations, could be brought 
by and in the name of one unincorpo- 
rated association against the other. 
Code 1923, § 5723 et seq.—Textile 
Workers Union of Anniston, and Vicin- 
ity, Local 204, v. Federal Labor Union 
No. 21500 of Anniston, 198 So. 606. 


N.M. Where under collective bar- 
gaining agreement entered into be- 
tween employer and union, employees 
Were named as third party _benefici- 
aries, and agreement provided that 
only members in good standing of 
union would be employed, employees 
and union members would be regarded 
as one and same, so that members of 
union could bring representative suit 
on agreement as direct and primary 
third party beneficiaries, notwithstand- 
ing provision in agreement authorizing 
employer to employ nonunion men 
when qualified union members were not 
available promptly. Comp.St.1929, § 
105-113.—Key v. George BH. Breece 
Lumber Co., 115 P.2d 622, 45 N.M. 397. 

See International Ladies Garment 
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D.C.Cal. Sailors union which tried 
to persuade crew to return to work, 
which called members of the crew by i 
phone, and posted notices in union hir- 
ing hall, discharged its duty under 
agreement to. furnish employees for 
vessel and could not be held liable in ‘ 
damages for delay in sailing, though 
it was liable for cost of action because 
work stoppage in fact occurred in vio- 
lation of the agreement.—American- 
Hawaiian S. §. Co, v. Sailors Union of 
the Pacific, 37 F.Supp. 828. 

N.Y.Sup. Where .captions of sum- 
mons and complaint designated particu- 
lar defendant as president of local un- 
ion and complaint alleged. that such 
person was president of the union, an 
unincorporated association having seven 
or more members, and asked for relief 
against defendants, including the union 
and persons purporting to constitute 
its executive board, the action was 
properly brought against the union.— 
Browne v. Hibbets, 25 N.Y.S.2d 573. 

N.C. A contractor could not main- 
tain an action at law for damages 
against a labor union which was a 
voluntary unincorporated association of 
individuals, since such an association. 
has not the power to sue or be sued.— 
Hallman v. Wood, Wire & Metal Lath- 
ers’ International Union, 15 8.H.2d 361, 
219 N.C, 798. i 

The statutes empowering unincorpo- 
rated association issuing certificates of 
insurance to sue and be sued and limit- 
ing power given to actions on certifi- 
eates of insurance would not authorize 
contractor to maintain an action at law 
for damages against a trade union 
which was a voluntary unincorporated 
association of individuals. Pub.Laws 
1983), %¢. (24; 9$ Lp Ve. 182,) § 115 Code 
1939, §§ 457, 483.—Hallman v. Wood, 
Wire & Metal Lathers’ International 
Union, 15 S.H.2d 3861, 219 N.C. 798. 

In contractor’s action at law _ for 
damages against trade union which 
Was a voluntary unincorporated associ- 
ation, process could not be served on 
the association, since there was no le- 
gal entity capable of being served with 
process or to sue and be sued.—Hall- 
man v. Wood, Wire & Metal Lathers’ 
International Union, 15 §.@.2d 361, 219 
NiCs1 798) 

Wis. Where all possible acts of neg- 
ligence with reference to placing or 
guarding of a platform in a hall over 
which member of a labor union stum- 
bled and received injuries, or the light- 
ing of the hall, were the derelictions of 
the officers of the union, and such offi- 
cers were not only acting for all other 
members of the union, but for the in- 
jured member, she was not entitled to 
recover against the union for the in- 
juries sustained.mHromek v. Gemeinde, 
298 N.W. 587, 238 Wis. 204. 


§ 91 

Pa.Com.Pl. Where the notice of the 
president of a labor union postponing a 
local union election refers to the fact 
that the parent union ‘‘has interceded 
in the situation” and that its general 
executive board is taking part in the 
matter, an action to restrain such inter- 
ference with the affairs of the loeal un- 
ion may properly join the parent union 
as a party defendant.—Raevsky v. Up- 
holsterers’ International Union of North 
America, 38 D. & C. 187. . 


§ 

N.Y.App.Div. An action brought 
against president of a labor union pur- 
suant to General Associations Law, 
while nominally against him, actually 
is against the union. General Associa- 
tions Law, 13.—Kirkman y. West- 
chester Newspapers, 24 N.Y.S.2d 860, 
261i App.Div. 181. 

N.¥.Sup. Where, in action against 
labor union which wag an unincor- 
porated association and others, serv- 
ice of summons was not made on 
union’s president or its treasurer as 
prescribed by statute, union was not 
pronverly brought before the eourt, not- 
Withee n aie that service was effected 
upon the financial secretary of the 
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union who was also treasurer of the 
international brotherhood with which 


the local union was affiliated. Gen- 
eral Association Law, 13.—New 
York Electrical Contractors’ Ass’n v. 


Local Union No. 8 of International 
Brotherhood of Hlectrical Workers, 29 
N.Y.8.2d 437, 176 Mise. 991. 4 

Wis. The provision that permits a 
group comprising a labor unit to be 
sued in the name adopted by the as- 
sociation ig a procedural provision and 
does not in any way change the status 
of the group or its substantive liabili- 
ty.—Hromek v. Gemeinde, 298 N.W. 
587, 238 Wis. 204. 

§ 93 

N.¥.Sup. Where, pursuant to au- 
thority granted in its constitution, par- 
ent union appointed president of local 
union to fill vacancy caused by removal 
of president, appointed president could 
maintain an action for accounting 
against former officers who sought to 
transfer local union’s property to an- 
other organization created by them, 
since the action was a representative 
one, and president was entitled to re- 
eover property belonging to all the 
members the same as all associates 
could have sued by reason of their 
interest or ownership of the union’s 
property.—Steinmiller v. McKeon, 21 
N-Y.S.2d 621. 


§ 9 

D.C.Cal. Evidence established that 
there had been a work stoppage within 
agreement between steamship company 
and sailors union that there should 
be no_strikes, lockouts, or stoppages of 
work during period of agreement.— 
American-Hawaiian S. S. Co. v. Sailors 
Union of the Pacific, 37 F.Supp. 828. 

Pa.Com.Pl. <A bill in equity seeking 
to restrain the postponement of a union 
election, and an order that an election 
be held without further delay, is de- 
fective if it fails to aver what offices 
are to be filled at the election in ques- 
tion and the date on which the elec- 
tion should be held; and this is so 
even though the facts might be found 
in the bylaws if, instead of attaching a 
copy of the bylaws to the bill, com- 
plainants allege that they do not have 
a copy thereof and that the bylaws are 
with the secretary of defendant, if they 
have not sought to obtain a copy un- 
der Equity Rule 35.—Raevsky v. Up- 
holsterers’ International Union of North 
America, 38 D. & C. 187. ! 

A bill in equity seeking to restrain 
the postponement of a union election, 
and an order requiring that the elec- 
tion be held without further delay, is 
defective if it alleges merely that an 
officer of the parent union ordered a 
postponement of the election, without 
alleging that the local union acquiesced 
in his order or that the elections were 
not held at the proper time or at any 
other subsequent date——Raevsky v. Up- 
holsterers’ International Union of North 
America, 38 D. & C. 187. fi 

A bill in equity seeking to restrain 
the postponement of a union election 
and an order requiring that the elec- 
tion be held without further delay is 
defective if it fails to allege that plain- 
tiffs are members of the union in good 
standing, if the bylaws provide that 
only such members have a right to vote. 
—Raevsky v. Upholsterers’ Internation- 
al Union of North America, 38 D. & C, 
187. 

A court has no jurisdiction over a bill 
in equity to restrain postponement of 
a union election and to require that it 
be held without further delay unless the 
plaintiffs have exhausted their reme- 
dies within the union, and where the 
union’s bylaws provide that any mem- 
‘ber of a local union who is dissatisfied 
with any decision rendered by it may 
appeal to the general executive board, 
the question whether an appeal from 
the postponement of an election can be 
taken under such section is for deter- 
mination by the general executive 
board in the first instance.—Raevsky v. 
Upholsterers’ International Union of 
North America, 38 D. & C. 187. 

ai 


03 
Pa.Co. Defendant, found guilty and 
fined by a magistrate of having vio- 
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lated a city ordinance prohibiting per- 


sons congregating on sidewalks and 
other city property or using abusive 
language to the annoyance of citizens 
was, on appeal to the county court, 
found not guilty, where he was ar- 
rested while picketing as a member of 
a labor union during a strike at a for- 
bidden part of a sidewalk.—Common- 
wealth v. MeGowan, 89 P.L.J. 268. 

Defendant, picketing: singly and 
alone, did not come within the terms 
of an ordinance prohibiting “a number 
of persons to congregate” to the an- 
noyance of citizens, nor was there any 
evidence that he used abusive language. 
Had he done either of these, he should 
have been charged with a specific of- 
fense' and not a violation of the ordi- 
nance.—Commonwealth vy. McGowan, 89 
Led DESKS SIE, 

Lawful, peaceable picketing is per- 
mitted by the laws of Pennsylvania and 
cannot be prevented. Unlawful, dis- 
orderly conduct on the part of pickets 
is not permissible and no city ordi- 
nance is needed to prevent the same.— 
Non thee v. McGowan, 89 P.L.J. 


TREATIES 
§1 

Mass. A consular convention with 
Italy providing that official documents 
duly authenticated by consuls should 
be reezived as evidence in the United 
States and Italy had the standing of a 
“treaty’’, and as such was part of the 
“supreme law of the land’, within 
terms of constitutional provision mak- 
ing all judges bound thereby, since 
treaties are not infrequently denom- 
inated ‘‘conventions’, Convention with 
Italy May 8, 1878, art. 10, 20 Stat. 728; 
WSC At Const art, 2508 2s art. 6. 
Vergnani v. Guidetti, 32 N.H.2d 272, 
308 Mass. 450. 


§ 4 

Md. The United States government 
has power under treaty-making provi- 
sion of Federal Constitution to con- 
tract with foreign country that its con- 
suls shall administer estates of its citi- 
zens dying intestate in United States. 
U.S.C.A.Const. art. 2, § 2.—Schneider 
vy. Hawkins, 16 A.2d 861. 


§ 8s 

D.C.Wash. Congress has power to 
repeal a treaty or any provision there- 
of and also has the right to suspend 
the provisions of the treaty during the 
period of an emergency, and that rule 
applies to Indian treaties as well as 
others.—Totus v. U. S8., 389 F.Supp. 7. 


§ 15 

U.S.Puerto Rico. Where a provision 
of a treaty fairly admits of two con- 
structions, one restricting, the other 
enlarging rights which may be claimed 
under it, the more liberal interpreta- 
tion is to be preferred.—Bacardi Cor- 
poration of America v. Domenech, 61 
§.Ct. 219, 311 U.S. 150, 85 L.Ed. —, 
reversing Sancho vy. Bacardi Corpora- 
tion of America, 109 F.2d 57, certiorari 
granted Bacardi Corporation of Amer- 
ica v. Sancho, 60 S.Ct. 888, 309 U.S. 
652, 84 L.Ed. 1002. 

D.C.Wash. Treaties must be liberal- 
ly construed so as to effect the appar- 
ent intention of the parties.—Makah 
agate Tribe v. McCauly, 39 F.Supp. 

When a treaty provision fairly ad- 
mits of two constructions, one restrict- 
ing and the other enlarging, rights 
Which may be claimed under it, the 
more liberal interpretation is to be pre- 
ferred, and since the treaty-making 
power is independent of and superior 
to the legislative power of the states, 
the meaning of treaty provisions so 
construed is not restricted by any 
necessity of avoiding possible conflict 
with state legislation, and when so as- 
certained must prevail over inconsist- 
ent state enactments,—Makah Indian 
Tribe v. McCauly, 39 F.Supp. 75. 

When meaning of a treaty is uncer- 
tain, recourse may be had to negotia- 
tions and diplomatic correspondence of 
the contracting parties relating to the 
subject matter and to their own prac- 
tical construction of it—Makah Indian 
Tribe v. McCauly, 39 F.Supp. 75. 
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Alaska, In construing treaties, a 
broad and liberal construction is to be — 
given to the wording of the treaty.— | 
In re Naka’s License, 9 Alaska 1. [ 
App.D.C, Treaties, together with the 
Constitution and laws made in pursu- 
ance thereof, constitute the supreme © 
law of the land. U.S.C.A.Const. art. — 
6, cl. 2.—Z. & F. Assets Realization 
Corporation v. Hull, 114 F.2d 464. 
Courts. in the exercise of their judi- 
cial functions, must interpret and apply 
treaties made by the United States, but 
the judicial function extends only to 
justiciable cases and controversies. U. 
§.C.A.Const. ‘art. 3, § 2,-cl. 1; art. 6, 
cl, 2.—Z. & F. Assets Realization Cor- 
poration v. Hull, 114 F.2d 464. ae 
Fla. Treaties and legislative acts 
passed pursuant to the Constitution are 
clothed with equal dignity and by the 
Constitution are made the supreme law 
Oaths land.—Skiriotes v. State, 197 So. 


Md. While all treaties made under 
authority of United States are supreme 
law of land, courts are not required ~ 
to give them strained or unreasonable Ne 
construction so as to accord foreigners 
privileges denied to United States citi- 
zens. U.S.C.A.Const. art. 6.—Schneider 
v. Hawkins, 16 A.2d 861. a 

Mo. Generally, treaties 
liberally construed, 
should be taken in their ordinary ~ 
meaning and not in any special or re- 
stricted sense-——Wyers v. Arnold, 147 
S.W.2d 644. | 2s Sa 

All provisions of the treaty relevant — 
to an inquiry should be considered, e 
but treaties will be construed, wher- 
ever reasonably possible, so as not to 
override state laws or to impair rights — 
arising under them.—Wyers v. Arnold, v 
147 S.W.2d 644. “ae 

N.J.Prerog. Treaties of the United 
States are the supreme law of the land _ 


J 6.—In re 
Swistak’s Hstate, 18 A.2d 561, 129 N. 
J.Hq. 138. aN 


force as an act of legislation whenever — 
the treaty operates of itself without 
legislative provision.—Pettibone v. Cook 
County, Minn., 120 F.2d 850, affirming 
31 F.Supp. 881. a 
_ App.D.C. Under Constitution declar- _ 
ing a treaty to be the law of the 
land, a “treaty” is to be regarded in ~ 
courts of justice as equivalent to an) 5 
act of the Legislature, whenever it 
operates of itself without the aid of 
any legislative provision, but when the 
terms of the treaty import a contract 
whereby either of the parties engages 
to perform a particular act, the treaty 
addresses itself to the political, not 
the judicial, :department for enforce- 
ment.—Z. & F. Assets Realization Cor- 
poration v. Hull, Ane F.2d 464. ) 
24 "Ea ae 
Fla. Treaties and legislative acts — 
passed pursuant to the Constitution are 
clothed with equal dignity and by the 
Constitution are made the supreme law 
ener land.—Skiriotes v. State, 197 So. 


§ 27 

U.S.Fla. A citizen of the United 
States and of Florida convicted of us- 
ing diving equipment in taking spong- 
es from the Gulf of Mexico off the coast — 
of Florida in violation of Florida stat- 
ute was not in a position to invoke the 
rights of other governments or of na- 
tionals of other countries by claiming © 
that statutory and constitutional provi- 
sions violated treaties. Comp.Gen.Laws 
Fla.1927, § 8087; Const.Fla. art. 1.— 
Skiriotes v. State of Florida, 61 S.Ct. 
924, 313 U.S. 69, 85 L.Ed. —, affirming 
197 So. 736, 144 Fla. 220, rehearing de- 
nied 61 S.Ct. 1093, 313 U.S. 599, 85 L. 


ad. —. 

U.S.Pa. A federal treaty or statute 
establishing rules and _ regulations 
touching the rights, privileges, obliga- 
tions, or burdens of aliens as such, is 
the supreme law of the land, and no 
state can add to or take from the force 
and effect thereof. U.S.C.A.Const. art 
6, cl. 2.—Hines v. Davidowitz, 61 S.Ct. 
399, affirming Davidowitz v. Hines, 30 
F.Supp. 470. 


§ 22 Ee 
C.C.A.Minn. A treaty has the same 
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652, 84 L.Ed. 1002. 


§ 27 


U.S.Puerto Rico. The United States 
in exercising its treaty-making power 
dominates local policy.—Bacardi Corpo- 
ration of America v. Domenech, 61 S.Ct. 
219, 311 U.S. 150, 85 L.Ed. —, re- 
versing Sancho v. Bacardi Corporation 
of America, 109 F.2d 657, certiorari 


granted Bacardi Corporation of Amer- 


ica vy. Sancho, 60 S.Ct. 888, 309 U.S. 


C.C.A.N.M. Under Treaty of Guada- 


“aN lupe Hidalgo, providing that Mexicans 


- established in territory ceded to United 
States should be free to remain or to 
- move back to Mexico, that they should 
have right to retain property or to 
dispose of it and to remove proceeds 
without being subjected, on that ac- 
count, to any “contribution, tax, or 
charge,” the inhibition against contri- 
_ bution tax or charge refers to the right 
_ or privilege of removing from the Unit- 
ed States the proceeds of sale of prop- 
erty, and has no reference to a tax 
regularly assessed against land and 
; : remaining in the United 
Treaty of Guadalupe Hidalgo, 
: . 8, 9 Stat. 929—Chadwick v. Camp- 

bell, 115 F.2d 401. 

Provision of the Treaty of Guada- 
lupe Hidalgo giving to those who re- 
mained in territory ceded to United 
States choice of retaining title and 
rights of citizens of Mexico, or of ac- 
uiring rights of citizens of the United 
tates, but requiring election to be 
made within one year, has nothing to 
) with tax upon land, or other prop- 
y. Treaty of Guadalupe Hidalgo, 
t. 8, 9 Stat. 929.—Chadwick v. Camp- 
bell, 115 F.2d 401. 

Provision of Treaty of Guadalupe 
‘Hidalgo that property in territory ced- 
ed to United States and belonging to 
‘Mexicans not established there should 
be inviolably respected and that such 
Mexican owners and their heirs should 
enjoy with respect thereto the same 
guaranties as though it belonged to 
citizens of the United States, does not 
rovide that property then belonging 
0, Or subsequently acquired by Mexi- 
can citizens should thereafter be ex- 
-empt or immune from ordinary taxes 
for governmental purposes. Treaty of 

Guadalupe Hidalgo, art. 8, 9 Stat. 929. 
_—Chadwick y. Campbell, 115 F.2d 401. 
- Provision of Treaty of Guadalupe 
- Hidalgo that Mexicans in territory ced- 
-ed to United States who failed to pre- 
serve their Mexican citizenship, should 
be incorporated into the United States 
nd be admitted to enjoyment of all 
constitutional rights of United States 

citizens indicates a purpose to protect 
_ Mexicans against discrimination in re- 
spect to property or religion and does 
not guarantee exemption or immunity 
' from ad valorem taxes regularly as- 
sessed and levied, Treaty of Guad- 
alupe Hidalgo, art. 9, 9 Stat. 930.— 
Chadwick v. Campbell, 115 F.2d 401. 

Even if, under Spanish law, a grant 
was a community grant for certain 
specified purposes, where land and rey- 
enue therefrom had been appropriated 
exclusively to private use and benefit 
of grantees, their heirs, assigns and 
successors in interest, the land was not 
immune under Treaty of Guadalupe 
Hidalgo, from ad valorem taxes regu- 
larly assessed and levied but was sub- 
ject to sale for nonpayment, of taxes 
imposed by State of New Mexico. Laws, 

M., 1921, ec. 133, §§ 223, 455; Comp. 
St.Supp., N.M., 1938, §§ 141-749, 141- 
755; Treaty of Guadalupe Hidalgo, 9 
Stat. 922. 929.—Chadwick v. Campbell, 
F.2d 401. 

_ Mo. State laws must yield to valid 


_ treaties where there is a conflict be- 
_ tween them, and even laws governing 
wa essentially 


local matters must bow 


when treaty provisions override them. 
~U;S:C.A. Const. art. 6, cl. 


2.—Wyers v. 
Arnold, 147 8.W.2d 644. 

The treaty between the United States 
and Germany guaranteeing to nationals 
of either country the full power of 
disposition of personalty by testament, 

roviding for submission to local laws 
n courts of the respective countries, 
and providing that when a_ national 
dies in a foreign territory without any 
known heirs or executors in that terri- 
tory the consular officer should be no- 


ee 
vy 


souri statute barring the probate of a 
will after lapse of one year from 
date of first publication of notice of 
granting of letters testamentary is not 
superseded by the treaty. Treaty be- 
tween the United States and Germany, 
arts. 1, 4, 24, 44 Stats. 2133, 2135, 
2153; Rev.St.Mo.1939, § 532.—Wyers 
v. Arnold, 147 S.W.2d 644, 


29 : 

D.C.Mass. The Massachusetts statute 
Tequiring an alien insurance~corpora- 
tion to have as its resident manager in 
the United States a citizen or corpora- 
tion of the United States approved by 
the Commission of Insurance does not 
violate 1794 treaty with Great Britain 
permitting British subjects and United 
States citizens freely to carry on trade 
and commerce with each other or 1815 
treaty providing that the merchants and 
traders of each nation shall enjoy the 
most. complete protection and security 
for their commerce, subject to the laws 
and statutes of the two countries, re- 
spectively, since the treaties do not 
withdraw the normal scope of the 


police power from the states. G.L. 
Mass. c. 175, § 155; Jay Treaty of 
1794, art. 3, 8 Stat. 117; Convention 


with Great Britain, July 3, 1815, art. 
1, 8 Stat. 228.—Pearl Assur. Co., Limit- 
ed of London, England, v. Harrington, 
38 F.Supp. 411, affirmed 61 S.Ct. 1120, 
313 U.S. 549, 85 L.Ed. —. 

D.C.Tenn. The Tennessee statute reg- 
ulating the combining or pooling of 
copyright privileges within the state, 
under which system of blanket licens- 
ing by organizations representing copy- 
right licensees would be prohibited, vi- 
olates treaties made between United 
States and foreign countries under 
which nationals of such foreign coun- 
tries are given reciprocal rights with 
American citizens with respect to 
American copyrights and in reliance 
upon which organizations representing 
American copyright licensees entered 
into contracts with similar societies in 
foreign countries. Copvright Act of 
1909, as amended, 17 U.S.C.A. § 1 et 
seq.; Pub.Acts Tenn.1937, c. 212; U.S. 
C.A. Const. art. 6, cl. 2.—Buck v. Har- 
ton, 33 F.Supp. 1014. 

D.C.Wash. When a treaty provision 
fairly admits of two constructions, one 
restricting and the other enlarging, 
rights which may be claimed under it, 
the more liberal interpretation is to be 
preferred, and since the treaty-making 
power is independent of and superior 
to the legislative power of the states, 
the meaning of treaty provisions so 
construed is not restricted by any 
necessity of avoiding possible conflict 
with state legislation, and when so as- 
certained must prevail over inconsist- 
ent state enactments.—Makah Indian 
Tribe v. MeCauly, oraiag 15. 


Alaska. The term “trade,” as used 
in treaty between the United States 
and Japan of April 5, 1911, guarantee- 
ing a subject of Japan right to carry 
on “trade” on same terms as Amer- 
ican citizen, is used in ordinary sense 
and includes trade that has been reg- 
ulated and restricted, and hence sub- 
ject of Japan had same rights as a 
citizen and voter to beer and wine 
license, notwithstanding that act pro- 
vided that license should be issued 
only to persons who are citizens of the 
United States and who are qualified 
electors of the territory of Alaska, 
Laws 1933, ce. 71, §§ 1, 2; Treaty with 
Japan, April 5, 1911, 87 Stat. 1504, 
are 1.—In re Naka’s License, 9 Alaska 


§ 33 

App.D.cC. A “treaty” is primarily a 
compact between independent nations, 
and judicial courts can give no redress 
for its infraction, but a treaty may 
contain provisions prescribing a rule 
by which the rights of private citizen 
or subject may be determined and 
thereby partake of the nature of a 
municipal law which is capable of en- 
forcement as between private parties 
in the courts. U.S.C.A.Const. art. 3, § 
PyinClsen Lorn y F. Assets Realization 
Corporation y. Hull, 114 F.2d 464, 


oe x cae th Bie ae 
SYA ga na? a MAT Cae een 
TRESPASS 


pass” and ‘‘nuisance” is that the form- 
er is a direct infringement of one’s 
right of property, whereas in the lat- 
ter the infringement is the result of 
an act which is not wrongful in itself 
but only in the consequences which 
may flow from it.—Kramer y. Pitts- 
puree Coal Co., 19 A.2d 362, 341 Pa. 
Pa.Com.Pl. The action of trespass is 
a common-law remedy in origin, an 
lies to recover damages for the breach 
of a purely statutory duty, unless the 
statute creating the duty also provides 
the remedy for the breach thereof. 
But the form of the remedy and the 
right of action are two different legal 
concepts. The first is the procedure in 
some court by which the second is at- 
tempted to be enforced. It is neces- 
sary to show, first, that the defendant 
committed a tort, and second, that an 
action of trespass lies to enforce the 
liability for such tort, if there be one, 
and if there be any injury from such 
tort.—Yontz v. Yontz, 51 Dauph, 126. 


§ 

D.C.Cal. As respects liability of 
moving picture company for loss by 
fire of packing house which its em- 
ployees entered and occupied without 
knowledge or consent of owners and 
lessees, it was no defense that defend- 
ant did not intend to trespass and had 
no present knowledge that employees 
were engaged in _ trespass.—Southern 
Counties Ice Co. v. RKO Radio Pic- 
tures, 39 F.Supp. 157. 

Wash. Neither negligence nor intent 
is necessary element of an action for 
“tresnass”.—Fordney v. King County, 
115° P.2d 667. oe 


§ 

Fla. The attempt to seize manual 
control of a chattel and to remove it 
from premises of one who is in lawful 
possession thereof by one claiming right 
to repossess it under conditional sales 
contract, after he has been expressly 
denied the right by person in lawful 
possession constitutes a “trespass” for 
which damages may be awarded, and 
where such trespass is committed by 
agent of owner of a conditional sales 
contract when agent is shown to have 
general authority to repossess property 
covered by contract employer is liable 
for trespass or assault and battery com- 
mitted and may be required to answer 
in damages therefor.—C. I. T. Corpora- 
tion v. Brewer, 200 So. 910. 

La.App. Where seller forcibly and 
without resort to legal process seized 
and removed from buyer’s residence 
furniture for which payment had not 
been made, seller was liable for damag- 
es sustained by buyer.—Robinson vy. 
Hook, 1 So.2d 336. 

Tex.Civ.App. A conversion may con- 
stitute a ‘‘trespass’.—Lowe vy. City of 
Munday, 148 S.W.2d 937. 

§ 11 

D.C.Mich. An unprivileged intrusion 
in the space above the surface of the 
earth, at whatever height above the 
surface, is a “‘trespass.’’—Guith v. Con- 
sumers Power Co., 36 F.Supp. 21. 

An entry above the surface of the 
earth in the air space in the possession 
of another by a person traveling in an 
aircraft is privileged if the flight is 
conducted for purpose of _ travel 
through air space or for any other 
legitimate purpose in a_ reasonable 
manner at a height not interfering un- 
reasonably with possessor’s enjoyment 
of surface and air space above it, anda 
in conformity with regulations of state 
and federal aeronautical authorities in 
force in the particular state.—Guith v. 
Consumers Power Co., 36 F.Supp. 21. 

Recognition by the common law and 
the statutory law of Michigan of air 
space ownership in landowner subject 
to public right or privilege of flight 
does not mean indiscriminate flight at 
any altitude irrespective of use of 
land by landowner, but only such 
flights are privileged and lawful as do 
not interfere with lawful use and pos- 
session made and to be made by land- 
owner of the surface and the air space 


als ; f § 1 A : F if; f 
Pa. The distinction between “tres- 


4811-4821; §§ 4 
Consumers Power 


Supp. 21. i 
The privilege or right of airplanes 
to fiy through the air space recog- 
nized by the common law and the 
statutory law of Michigan is limited 
to that portion of air space which the 
landowner does not need or want and 
the use of which does not interfere 
with the use, occupation, or enjoyment 
of the land, or the air space above it 
by the landowner. Comp.Laws Mich. 
1929, §§ 4811-4821; §§ 4818, 4814.— 
Guith v. Consumers Power Co., 36 F. 
Supp. 21. . 

Ga.App. Act of defendant in cuttin 
and removing timber from the lan 
without authorization from the owner 
was an actionable trespass.—Byers V. 
Harper, 13 S.E.2d 389. 

N.C. Every unauthorized and there- 
fore unlawful entry into the close of 
another is a “trespass” without regard 
to the amount of force used and nei- 
ther the form of instrumentality by 
which the close is broken nor the ex- 
tent of the damages is material—Lee 
y. Stewart, 10 S.E.2d 804, 218 N.C. 287. 

Pa.Com.Pl. Where defendants en- 
tered into a contract with owners of 
land whose southern boundary was the 
center of a creek, non-navigable in fact, 
to dig out and prepare for market coal 
or culm from said creek at a stipu- 
lated price per marketable ton, and re- 
moved and marketed such coal or culm 
south of the center of the creek and 
on lands of plaintiffs, their contention 
that they were removing obstructions 
to navigation in the stream falls in the 
face of their own testimony, and plain- 
tiffs are entitled to recover damages 
for the coal removed from the creek 
channel south of the boundary line.— 
Holshue v. Hoover, 15 Northumb.L.J. 


He who removes coal from such a 
non-navigable creek south of the center 
and on the land of another is not only 
merely a trespasser, but is guilty of 
carrying away and an actual conver- 
sion, and is liable in an action in tres- 
pass in damages for the value of the 
coal so removed.—Holshue v, Hoover, 
15 Northumb.L.J. 56. 


Tex.Civ.-App. In general, “trespass 
on realty’? is an unlawful entry upon 
another’s possession and with force, 
and an act causing injury to realty of 
another, whether directly or indirectly, 
is a “trespass on realty.”—Tunstill v. 
Pacific Mid-Continent Corporation, 142 
S.W.2d 594. 

§ 12 


N.C. Every unauthorized and there- 
fore unlawful entry into the close of 
another, is a “trespass” without re- 
gard to the amount of force used and 
neither the form of instrumentality by 
which the close is broken nor the ex- 
tent of the damages is material.—Lee 
y. Stewart, 10 S.H.2d 804, 218,N.C. 287. 

Tex.Civ.App. In general, “trespass 
on realty’? is an unlawful entry upon 
another’s possession and with force, 
and an act causing injury to realty of 
another, whether directly or indirectly, 
is a a eaenass en realty.”—Tunstill v. 
Pacific Mid-Continent Corporation, 142 
S.W.2d 594. 

§ 15 


Ind.App. Where an entry, authority, 
or license is given anyone by law and 
he abuses it. he becomes a “trespasser 
ab initio’.—Ohio Finance Co. v. Berry, 
34,N.H.2d 152. 

§ 20 


Pa.Super. In order to maintain ac- 
tion in trespass for breaking and enter- 
ing a close, one must have a property, 
either absolute or temporary, in the 
soil, and actual possession by entry.— 
Roneace v. Welsh, 14 A.2d 616, 141 
Pa.Super. 170. 

In order to maintain action in “tres- 
pass,”? there must be in the plaintiff 
either actual possession or right to 
immediate possession flowing from the 


p 
have been ‘deprived of i 


plaintiff must 
by the tor- 
tious act of another.—Roncace v. Welsi, 
14 A.2d 616, 141 Pa.Super. 170. 
‘Pa.Super. Where defendant has been 
in possession of land and plaintiff en- 
ters by artifice or violence or by_ fraud, 
or enters in the absence of the defend- 
ant and against his consent, the plain- 
tiff does not obtain “possession” which 
will entitle him to maintain an action 
of trespass against the defendant if 
the defendant acts with reasonable 
promptness to assert his rights.—Ron- 
ecace v. Welsh, 14 A.2d 616, 141 Pa. 
Super. 170. i 
S.C, The gist of “trespass” is the in- 


oS Amato, ire 
right of property, and 


jury to possession, and generally either ~ 


actual or constructive possession is suf- 
ficient to maintain an action for tres- 
pass.—Macedonia Baptist Church vy. 
a of Columbia, 10 S.E.2d 350, 195 S. 


§ 21 

Pa.Super. Title to unimproved and 
unoccupied land carried with it ‘“‘pos- 
session” which was sufficient to support 
an action in trespass for breaking and 
entering the land.—Roncace v. Welsh, 
14 A.2d 616, 141 Pa.Super. 170. 

8.C, The gist of “trespass” is the 
injury to possession, and generally 
either actual or constructive possession 
is sufficient to maintain an action for 
trespass.—Macedonia Baptist Church v. 
City of Columbia, 10 S.H.2d 350, 195 8. 


§ 28 
Pa.Super, In action in trespass for 
damages for breaking and entering a 
close, even if it appears that plain- 
tiffs possession is wrongful, plaintiff 
may recover damages if the defendant 
is also a wrongdoer and has no title 
to rely on.—Roncace v. Welsh, 14 A.2d 

616, 141 Pa.Super. Ago: 
9 


Ky. Where deed did not describe 
land claimed with any degree of cer- 
tainty, and the lines were susceptible 
of more than one location, and ances- 
tor under whom plaintiffs claimed 
title did not hold actual possession of 
land, the deed was _ not sufficient 
“color of title’ to authorize recovery 
by plaintiffs for timber alleged to 
have been cut on land claimed by ad- 
verse possession.—Bryant v. Perry, 145 
S.W.2d 1055, 284 Ky. 698. 

Pa.Super. In order to maintain ac- 
tion in trespass for breaking and en- 
tering a close, one must have a prop- 
erty, either absolute or temporary, in 
the soil, and actual possession by en- 
try.—Roncace v. Welsh, 14 A.2d 616, 
141 Pa.Super. 170. 


66 
Tenn.App. All parties who partici- 
pate in a trespass are liable, regardless 
of the relation they sustain among 


themselves.—Price vy. Osborne, 147 S. 
W.2d 412. 
Tenn.App. All parties who partici- 


pate in a trespass are liable, regardless 
of relation they sustain among them- 
selves.—Schumpert v. Moore, 149 S.W. 
2d 471, 24 Tenn.App. 695. 

§ 380 

Ga.App. One who procures or as- 
sists in commission of a trespass is 
liable, with the actual perpetrator, for 
the damages which the owner of prop- 
erty sustains thereby, and a joint ac- 
tion may be maintained against the 
perpetrator and the one who directed 
or assisted in its commission. Code 
1933, § 105-1207.—Belt v. Western 
Union Telegraph Co., 11 S.H.2d 509. 

La. Cotrespassers’ liability for dam- 
ages caused by trespass is ‘‘solidary 
obligation”. Rev.Civ.Code, art, 2324.— 
Huguet v. Louisiana Power & Light 
Co., 200 So. 141, 196 La. 771. 

Wash. One who authorizes and di- 
rects another to commit an act of tres- 
pass is responsible to the owner of 
property damaged by the trespass, and 
such a person is jointly liable with 
those who actually do the act.—Ford- 
ney v. King County 1b P.2d 667, 


D.C.Tex. A consented entry will not 
support an action in trespass.—Haw- 
thorne v. Fisher, 33 F.Supp. 891. 

Fla. A hunting license does not au- 


ope 


thorize holder to enter the enclosure 


does not vest title to any game and 
does not constitute a grant of pro 
erty in any land, nor authorize the © 
holder to commit a trespass upon the — 
lands in violation of statute penalizing — 
the unauthorized entry upon the en- 
closed lands of another to hunt or 
fish, Comp.Gen.Laws 1927, §§ 7372 
7378; Const. Declaration of Rights, § 
1.—Hamilton y. Williams, 200 So. 80. _ 
aac ae nf 
ae 
conditional sales contract, are not con- 
templated by contractual provisions, 
and if such trespasses or assaults are 
committed by title holder or his agen 
in course of exercising contract right 
given, an action on the case for dam- 


ages will lie—C. I. T. Corporation 
Brewer, 200 So. 910. Or eee 


Fla. Trespasses or assaults perp 
trated in exercising right to ponvenn 
retake possession, as conferred by — 


can 


§ 126 = = ae 
Ala, Under the common law, the 
foundation for civil liability for in- 
juries to persons and property conse- 
quent upon unintentional applicatio 
of force, whether the act be affirma- 
tive or omissive, is negligence, and the 
appropriate common-law action i 
“case” or “trespass on the case”; but, 
when force is intentionally applied by — 

direct affirmative act, it is “trespass” 
and the appropriate action for the re- — 
covery of damages therefor is “tres- 
pass’’.—Crotwell v. Cowan, 198 So. 126, 


§ 147 ye 

Ga.App. Although a petition f 
damages may contain language appro- — 
priate to an action for malicious use of 
process, it will not be dismissed as — 
prematurely instituted, where the peti- 
tion, when considered as a whole, can — 
properly be construed as an action f 
damages, on account of trespass.—Dui 
can y. Ellis, 11 §.H.2d 841, 63 Ga.Ap 


687. ; 

I An action in nature of “tres- — 
pass” or “trespass on case” is not 
stated unless injury complained of — 
shown to be the direct and proximat 
tesHls oe pose wrongful or neg 
igent acts or defaults.—Harri y. Cie 
107 P.2d 137. cs 


W.Va, A count in a declaration in. 
an action : 


tae 


absence of the plaintiffs, and did then _ 
and there take and carry away in a © 
truck belonging to the defendant cer- — 
tain listed personalty of plaintiffs, and 
did damage other property in the 
dwelling, with resultant damages of 
$3,500, was sufficient to constitute a 
cause of action, where the count con- 
tained no inconsistent averments.—Pet- — 
try v. Hedrick, 13 8.H.2d 401. Ey 

W.Va. Without a duty alleged, there — 
can be no breach and resulting right 
accruing to the plaintiff in an action of 
trespass.—Redden yv. James T, Me- 
Creery Co., 15 8.H.2d 150. iB 


§ 148 

Pa.Super. An action in trespass for — 
breaking and entering a close is found- | 
ed on possession and not on title, and 
plaintiff need not plead or prove title | 
unless defendant destroys presumption — 
in plaintiff's favor arising from his 
possession by showing a title prima 
facie good in defendant.—Roneace v. 
Welsh, 14 A.2d 616, 141 Pa.Super. 170. 


‘ § 150 

Cal.App. In action for wrongful 
trespass, mere allegation that plaintiff 
was owner of lease on premises and 
had operated a garage thereon for 
eight years, and had built up a good 
will, and that defendants wilfully and 
maliciously, intending to injure plain- 
tiff, cut lock from door and placed one 
of defendants there with a _ revolver 
who excluded plaintiff therefrom, and 
deprived him of his right of possession, 
leasehold interest and business, did not 


4 Je on 
§ 150 | 
state a cause of action—Risco Vv. 
Pots 2ds 914. F 
ae A petition, which alleged 
‘that plaintiff was owner of timber 
standing and growing on described 
lands, and that defendants had illegally 
entered upon lands and were cutting 
‘and appropriating timber to their own 
use, contained sufficient allegations of 
ownership to state cause of action, re- 
-gardless whether suit was classed as 
- petitory in nature, or as an action in 
-trespass.—Weaver Bros. Realty Cor- 
poration v. prencey ot So. 436. 
Or. In suit for damages for trespass, 
-yatme of plaintiff’s shrubs and flowers 
destroyed by workmen constructing 
‘pbuilding on defendant’s adjacent prop- 
erty could be shown on issue of amount 
# damages.—Austin v. Bloch, 105 P.2d 


68. 

In suit for damages for trespass 
because of pressure exerted 
side of plaintiff’s house by 
constructing 


could be shown by evidence as to cost 
of repairing the house or diminution of 
market value of house by reason of in- 

 jury.—Austin vy. Bloch, 105 P.2d 868. 
Jn suit for damages for trespass, 
where evidence established that part 
of wall of defendant’s building on ad- 
jacent property was erected on plain- 
iff’s property and that part of wall 
overhung plaintiff's property, amount 


of damages could be shown by evi- 
dence of market value of plaintiff's 
property before the wall was built and 


f diminished value as result of con- 
Be rmnetion of the wall.—Austin v. Bloch, 
~ 105 P.2d 868. 
---‘Tex.Civ.App. Where 


for title and possession and claimed 
at the suit was in trespass to try 
tle and for damages, but defendants 
contended that suit was merely for 
slander of title, plaintiffs should allege 
ouster, the number and value of trees 
allegedly destroyed by defendants, and 
specific damages sustained from de- 
' struction of boundary trees.—Smith v. 
mo Wi. A. Carter. & cigars’ S.W.2d 1113. 
cee 18 
D.C.La. Where cutters are found be- 
yond lines of timber land, there is a 
presumption of willful trespass.— 
Schneider vy. Rockwell-Powers Lumber 
Co., 35 F.Supp. 695. 
§ 189 


_ Ky. In trespass action to recover 
value of timber alleged to have been 
cut from plaintiffs’ land which they 
claimed by adverse possession, burden 
was on plaintiffs to locate the bound- 

aries and show that the land in dispute 
was embraced within lines claimed by 
them.—Bryant v. Perry, 145 -S.W.2d 
1055, 284 Ky. 698. 

§ 190 

Tenn.App. In action for trespass, 
committed by removing roof of house, 
defendants h2d burden of showing that 
furniture could have been removed to 
place of safety when it rained and 
damages could have been mitigated.— 
Price vy. Osborne, 147 S.W.2d 412. 


§ 191 

Pa.Com.Pl. Pa.R.C.P. 2002, 12 PS. 
Appendix, providing that all actions 
shall be prosecuted by and in the name 
of the real party in interest, has not 
modified the principle that in an action 
of trespass the circumstance that the 
defendant is insured is entirely ir- 
relevant and that evidence thereof may 
not be introduced by the plaintiff at 
te trial.—Goodwin v. Scott, 39 D. & C. 


§ 192 

Ga. In action for trespass to wea 
between adjacent landowners who bot 
j claimed to own a portion of lot, dec- 
larations by predecessors in title of 
both parties and deeds were properly 
admitted. Code 1933, § 38-308.—Ander- 
an vy. Black, 13 S.H.2d 650, 191 Ga. 


4s —  § 205 

Ga. In suit to _ tre 
where defendants filed cross-action to 
recover value of timber allegedly cut 
by plaintiff from defendants’ lands, 
conflicting evidence regarding location 
of boundary line and regarding wheth- 
er trespass was willful, was sufficient 
to_support verdict for defendants.— 
Lawson v. Branch, 12 S.E.2d 641, 191 
Gan 3 lt . ; 

La.App. In buyer’s action against 
seller who forcibly and without resort 
to legal process seized and removed 
from buyer’s residence furniture for 
which payment had not been made, 
evidence was insufficient to establish 


that buyer’s consent was given for the 


removal of the furniture—Robinson v. 
Hook, 1 So.2d 336. . 
La.App. Evidence did not justify 
disturbing lower court’s holding that 
defendant cut timber on plaintiff’s land 
in good faith.—Graves v. Nelm, 1 So.2d 


810 
§ 206 

D.C.La. In action for trespass com- 
mitted by cutting timber, evidence held 
sufficient to support plaintiff’s title to 
the land involved.—Schneider v. Rock- 
wat ewe Lumber Co., 35 F.Supp. 

In action for trespass committed by 
eutting timber on land, evidence held 
to entitle plaintiff to recover on ground 
that cutting occurred after plaintiff 
had redeemed from tax sale, rather 
than while land was owned by the 
state.—Schneider v. Rockwell-Powers 
Lumber Co., 35 F.Supp. 695. 

S.C. An action for damages for tres- 
pass to property of which plaintiff was 
in possession could not be defeated on 
ground that one deed dated in 1914 
was not sufficient to prove plaintiff’s 
title to the property, where deed show- 
ed that plaintiff was in lawful posses- 
sion and no one offered to show a para- 
mount title, and alleged trespass was 
against plaintiff’s possession.—Macedo- 
nia Baptist Church v, City of Columbia, 
10 S.H.2d 350, 195 S.C. 59. 

§ 213 ‘ 

D.C.La. In action for trespass com- 
mitted by cutting timber, evidence held 
to establish that individual defendant 
who did the actual cutting committed 
willful trespass and was in moral bad 
faith, making him liable for full manu- 
factured value of lumber cut, but that 
corporate purchaser of the logs and its 
officer were free of moral bad faith. 
—Schneider v, Rockwell-Powers Lum- 
ber Co., 35 F.Supp. 695. 

In action for timber trespass, evi- 

dence held to authorize computing dam- 
ages on basis of finding that 50,000 
board feet were cut.—Schneider v. 
Rockwell-Powers Lumber Co., 35 F. 
Supp. 695. 
_ La.App. Where defendant admitted 
in letters to plaintiff that he had cut 
17,000 feet of plaintiff's timber in 
one section, the only proof of stumpage 
value in record wag that $5 per thou- 
sand was a fair value, and defendant 
also cut some of plaintiff’s timber in 
another section, but record contained 
no separate estimate covering timber 
eut in that section, defendant was li- 
able to plaintiff for 17,000 feet of tim- 
ber at $5 per thousand, and plaintiff’s 
demands for timber cut in the other 
section were required to be nonsuited. 
—Graves v. Nelm, 1 So.2d 810 

Or. In suit for damages for tres- 
pass, where evidence established that 
workmen constructing building on de- 
fendant’s adjacent property destroyed 
plaintiff's shrubs and _ flowers, that 
plaster on plaintiff’s house was cracked 
and caused to fall by pressure exerted 
against side of house, that part of 
wall of defendant’s building was erect- 
ed on plaintiff's premises, and that 
part of the wall overhung _plaintiff’s 
premises, but plaintiff offered no proof 
as to amount of damages, plaintiff 
could recover nominal damages only.— 
Austin v. Bloch, 105 P.2d 868. 

215 


D.C.La, In action for timber tres- 
pass, judgment against corporate pur- 
chaser of timber, which was not found 
to be in moral bad faith, and against 
eutter of timber who was found to be 


enjoin a trespass 


1 bad fai 

them in badatal Si 

Rockwell-Powers Lumber | 

Supp: 695... 
: § 218 


Ind.App. In action for damages for 
trespass to personal property belong- 
ing to plaintiffs, the amount of dam- 
ages recoverable was for jury, notwith- 
standing evidence allegedly failed to 
show value of property when taken 
and value of property when returned. 
issn Finance Co, v. Berry, 34 N.B.2d 


Neb. In action against power com- 
pany, its agents and contractors to re- 
cover damages for cutting down 18 
trees along west line of plaintiff’s farm 
to make way for a power line without 
notice to -or permission of plaintiff, 
amount of plaintiffs damages was for 
jury under conflicting evidence.—Por- 
terfield v. Buffalo County Public Pow- 
er Dist., 295 N.W. 379. 

N.C. In action for trespass, where 
defendant alleged that before putting 
tobacco in barn of plaintiffs he pro- 
cured assent of wife of one of plain- 
tiffs and wife testified that she did not 
give permission but that she told de- 
fendant his conduct would be danger- 
ous and it was not shown that wife 
had authority to give consent, evidence 
was sufficient to show a trespass by 
defendant which would entitle the 
plaintiffs to nominal damages and de- 
feat a motion for judgment as of non- 
suit—Lee v. Stewart, 10 S.H.2d 804, 
218 N.C. 287. ‘ 

Where there was evidence tending 
to show that defendant went to tobac- 
co barn of plaintiffs and moved tobac- 
co at a time when it was dry and brit- 
tle, that tobacco shattered and fell 
about in the barn and on the flues and 
at least one stick fell, and that defend- 
ant then renewed fire in furnace, 
whether defendant’s acts were the 
“proximate cause” of burning of barn 
and consequent loss was for jury, not- 
withstanding defendant’s assertion that 
hé removed all of shattered tobacco 
and left flues completely clear thereof 
before adding additional fuel to fire.— 
raed Stewart, 10 S.H.2d 804, 218 N, 

Pa.Com.Pl. Where in a trial of a 
trespass action, there is a direct con- 
flict of testimony as to how the col- 
lision occurred, the question is for the 
jury and their verdict will not be dis- 
turbed.—Thomas y. Struchen, 23 Erie 


264. 
§ 226 
N.C. Where a trespass is shown, the 
party aggrieved is entitled at least to 
nominal damages.—Lee vy. Stewart, 10 
S.H.2d 804, 218 N.C. 287. 
_Tenn.App. Hyery trespass gives a 
right to at least nominal damages, 
and injured party can recover all con- 
sequential damages.—Price vy. Osborne, 
147 S.W.2d 412. 
_Tenn.App. Every trespass gives a 
right to at least nominal damages, and 
injured party can recover all econse- 
quential damages.—Schumpert vy. Moore, 
149 S.W.2d 471, Tae 695. 
247 


Ind.App. $1,300 for wrongful taking 
of household furniture of the value of 
$200 was not excessive where owners 
were deprived of furniture for many 
months, and furniture was taken from 
owners’ home and loaded into a truck 
in presence of neighbors and friends 
who gathered to watch the transaction. 
ree Finance Co. v. Berry, 34 N.B.2d 

La.App. Where seller forcibly and 
without resort to legal process seized 
and removed from buyer’s residence 
furniture for which payment had not 
been made, $200 was fair allowance for 
humiliation. and embarrassment, though 
record showed that there was no undue 
ostentation or publicity given to the af- 
fair.—Robinson y. Hook, 1 So.2d 336, 

Tenn.App. Wvidence held to author- 
ize allowance of $10 damages for tres- 
pass committed by removing roof from 
house where punitive damages were 
not sought.—Price v. Osborne, 147 S. 
W.2d 412. 

§ 250 


D.C.Cal. In case of casual entry on 


i 


of ch 
v unless 
} 1al entry or 
_use.—Southern C jasimnlce.) Co.fiav- 

RKO Radio Pictures, 39 F.Supp. 157. 

: Where one exercises complete domin- 

ion over land or personalty of another, 
and during period of his use loss or 
damage occurs, he should be held to act 
at his peril and be responsible for any 
loss or damage, even though due to 
irresistible or extraordinary force, and 
even though event was entirely unex- 
pected, since person so assuming 
dominion has, for time at least, taken 
place of owner who normally bears 
Joss of unexpected happenings.—South- 
ern Counties Ice Co. vy. RKO Radio Pic- 
tures, 39 F.Supp. 157. 

Ind.App. Where household furniture 
was wrongfully taken from owners who 
were deprived of its use for many 
months, owners were not limited to re- 
covery of actual market value of furni- 
-ture, but could recover value of furni- 
ture as it was situated in their home 
at time it was taken, and actual loss 
sustained by wrongful taking, and any 
other items of damage which proxi- 
mately resulted from their having been 
deprived of property, and also damages 
for humiliation, mental suffering, time 
lost, and expenses to which they were 
put in endeavoring to recover posses- 
sion of furniture—Ohio Finance Co. v. 
Berry, 34 N.H.2d 152. 

The actual value of personal property 
at time of its wrongful taking is not 
sole measure of damages in action of 
trespass or conversion, but on the com- 
mission of a ‘‘trespass” which invulves 
the invasion of or interference with a 
right, although without any actual 

damage resulting, person to whom right 
belongs may maintain an action and re- 
cover nominal damages.—Ohio Finance 
Co. v. Berry, 34 N.H.2d 152. 

La.App. Where seller forcibly and 
without resort to legal process seized 
and removed from buyer’s residence 
furniture for which payment had not 
been made, in buyer’s suit against 
seller for damages, fee of buyer’s at- 
torney was not an element of damage. 
—Robinson v. Hook, 1 So.2d 336. 


§ 251 

D.C.Cal. In case of casual entry on 
real property or casual use of chattel, 
there is no compensable wrong unless 
damage was result of actual entry or 
use.—Southern Counties Ice Co. v. RKO 
Kadio Pictures, 39 F.Supp. .157. 

Where one exercises complete domin- 
ion over land or personalty of another, 
and during period of his use loss or 
damage occurs, he should be held to 
act at his peril and be responsible for 
any loss or damage, even though due 
to irresistible or extraordinary force, 
and even though event was entirely un- 
expected, since person so assuming 
dominion has, for time at least, taken 
place of owner who normally bears 
loss of unexpected happenings.—South- 
ern Counties Ice Co. v. RKO Radio 
Pictures, 39 F.Supp. 157. 

Il.App. One from whose land_ soil 
is wrongfully removed is not restricted 
to recovery of the difference in value 
of his real estate before and after the 
trespass, but may recover value of the 
soil after it is severed from the land 
and becomes chattel property.—Citizens 
Nat. Bank vy. Joseph Kesl & Sons Co., 
33 N.H.2d 133, 309 Tll.App. 273. 


N.C. Where plaintiffs alleged that 
defendant committed a trespass and in 
furtherance thereof so _ negligently 
handled tobacco in barn of plaintiffs 
and wrongfully renewed fire in furnace 
in barn as to materially enhance dam- 
ages caused by the trespass, defendant 
was liable for all damages which prox- 
imately resulted from his illegal act, 
whether the damages were produced 
intentionally or through negligence, 
and it was not necessary for plaintiffs 
to show that defendant was negligent. 
—Lee y. Stewart, 10 S.W.2d 804, 218 
N.C. 287. tN 

N.C. In trespass, plaintiff is entitled 
to recover nominal damages if he only 
shows that the defendant_ broke his 
close.—Forest City Cotton Co. v. Mills, 
10 S.H.2d 806, 218 N.C. 294. 


Louisiana for timber trespass in case 
of moral bad faith is value of_ the 
manufactured product without deduct- 
ing the cost of manufacture.—Schneider 
v. Rockwell-Powers Lumber Co., 35 F. 
Supp. 695. 

Where corporation, though free of 
moral bad faith in purchasing lumber 
obtained by trespass, received all the 
lumber without having to pay for 
stumpage cost, it was unjustly enriched 
and must pay owner of the timber land 
for stumpage cost.—Schneider v. Rock- 


Baek owers! Lumber Co., 35 F.Supp. 
Ga. Where party cutting and carry- 


ing away timber is a “willful tres- 
asser’’, that is, one who willfully and 
nowingly trespasses, the full value 
of property at time and place without 
any deductions for labor and expenses 
is measure of damage, but where he is 
an unintentional or innocent trespasser, 
or innocent vendee from such _ tres- 
passer, the value at time of conversion 
less value he or his vendor added to 
property is measure of damage. Code 
1933, § 105-2013.—Lawson vy. Branch, 
12 S.H.2d 641, Die Ed ep inks 


§ 266 
Ky. Award of $325 for timber al- 
legedly cut on plaintiffs’ land was ex- 
cessive where the highest estimate of 
value of the timber cut was $175.— 
Bryant v. Perry, 145 S.W.2d 1055, 284 
Ky. 698. 
§ 295 


Ga. In suit to enjoin’ trespass 
wherein defendant filed cross-action 
to recover for manufactured. value of 
timber alleged to have been cut by 
plaintiff from defendant’s land, an in- 
struction was not objectionable on 
ground that it failed to inform jury 
that if plaintiff was not a willful tres- 
passer, then in event jury found for 
defendant the amount of damages 
should be based on value of timber 
after deducting expense of cutting and 
manufacturing the same.—Lawson vy. 
Branch, 12 S.H.2d 641, 191 Ga. 311. 

Ga. In action for trespass to realty, 
court’s charge that adjacent landowners 
may be in constructive possession of the 
same realty at the same time was not 
inapplicable to the issues, where under 
the deeds which were ambiguous in de- 
scriptions, and under the other evi- 
dence, the jury was authorized to find 
that the realty in controversy was in- 
eluded by description in the convey- 
ances to both plaintiff and defendant. 
Code 1938, § 85-405.—Anderson vy. 
Black, 13 S.H.2d 650, 191 Ga. 627. 

In action for trespass to realty, evi- 
dence justified charge with respect to 
the law governing the acquiescence in 
a viding line by coterminous land- 
owners. Code 1933, § 85-1602.—Ander- 
on vy. Black, 13 S.H.2d 650, 191 Ga. 

N.C. In action of trespass where al- 
legations of negligence were abandoned, 
instruction that if defendant in the 
construction, operation and mainte- 
nance of a dam had not made unrea- 
sonable use of riparian rights or, if 
reasonable, had not taken in whole or 
in part any of plaintiff’s land, then 
defendant was not liable was error as 
placing too heavy a burden on plaintiff 
since plaintiff was entitled to have 
cause submitted to jury on theory of 
trespass without reference to allega- 
tions of negligence or wrongful taking. 
—Forest City Cotton Co. v. Mills, 10 
S.H.2d 806, 218 N.C. 294, 


§ 305 

Ala.App. The statute making it an 
offense to wrongfully enter upon land 
of another and cut down growing tim- 
ber thereon with larcenous intent is 
constitutional. Code 1940, Tit. 14, § 
427.—Griffin v. State, 2 So.2d 921. 

Fla. The statute penalizing the un- 
authorized entry upon enclosed lands 
of another to hunt or fish is not limit- 
ed as to acreage. Comp.Gen. Laws 


1927, § 7372. 
200 So. 80. 


ilton” Yv. 
158 SUSU) a Bay 
Ala.App. To sustain a. pros 
under statute for trespassing and 
ting timber upon land of another, th 
must have been a wrongful entry upo 
land of another and the cutting o 
growing timber thereon with larcenou: 
intent. Code 1940, Tit. 14, § 4: 
Griffin v. State, 2 So,2d 921. | 
,_ Ga.App. The word “wilful’, | 
in statute making wilful cutting 
felling of any timber upon land, 
closed or uninclosed, of another with-— 
out consent of owner a misdemeano1 
means intentionally, malevolently, 
a bad purpose, an evil purpose, V 
out ground for believing the act t 
lawful. Code 1933, § 26-3001.—Tho 
ton vy. State, 10 S.E.2d 714. ri 
§ 317 tix 
Ala.App. Where defendant wa 
covered in the act of tearing do 
fence on: land in possession of : 
cutor who told him to “stay off’ an 
“not to go on” property, warning w 
sufficient under statute — l 
trespass after warning. 9: 
5554.—Keith v. State, 200 So. 57 
The constituents of the offense of 
“trespass after warning’’ are due yeas: 
ing and a subsequent wrongful en 
upon the premises presently it 
possession of the prosecutor. Code 
§ 5554.—Keith v. State, 200 So. 
The statute penalizing trespass 
warning was designed to safe 
the possession of real estate agains 
the entry of intruders or trespas; 
Code 1923, § 5554.—Keith vy. 
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at vt 


cu 


‘et 


ot 


the act of tearing down a fence 
premises in possession of prosecu 
who told defendant to stay off - 
property, and defendant thereafter 
turned and removed the fence, — 
fendant could not escape conviction 
for trespass after warning on gr ‘ 
that premises on which fence was lo- 
cated were included in land purchas 

by defendant, since, if defendant h 
right and title to fence, his remed 
was by law and not by foree. Co 
ed § 5554.—Keith v. State, 200 


§ 320 f leis ee 

D.C.Ark. Both a private owner and 4 

the United States owning land 
as national forest are entitled to 
tection against wilful trespasses 
S. v. Reeves, 39 F.Supp. 58 e 


hee] 


§ 342 ; 
Ala.App. Where defendant was d 


eral trips to and from the property $a 
the process of removing and hauling i 
away the fence, evidence was sufficient 
to sustain conviction of trespass after 

warning. Code 1923, § 65554.—Keith 
v. State, 200 So. 578. ak, 
In prosecution for trespass after 
warning, resulting when defendant re- 
turned to premises in possession of 
prosecutor and removed a fence after a 

having been warned to aioe off prem- 
ises, refusal of trial court to entertain 
proof of where defendant claimed j 
4 


boundary line of his property to be 
was not error, since offense charged 
was one against possession and, when ~ 
possession is substantially shown to 
be in prosecutor, proof of location of 
a different line or boundary by prior 


survey is immaterial. Code 1923, 
5554.—Keith v. State, 200 So. 573. 
Ga.App. Evidence was insufficient to 


support conviction of violating statute 
making wilful cutting or felling of any 
timber upon land, inclosed or unin- 
closed, of another without consent of 
owner a misdemeanor, where evidence 
failed to establish that cutting of tim- 
ber was wilful. Code 1933, § 26-3001, 
—Thornton v. State, 10 S.H.2d 714, | 
Ga.App. Evidence sustained convie- 
tion of defendant for willfully cutting 


a tree on the land of another with- 
out the other’s consent. Code, 26- 
3001(1).—Lewis v. State, 15 §S.H.2d 


624. 


§ 2 


TRESPASS TO TRY TITLE 


2 

Tex.Civ.App. mee action of forcible 
entry and detainer and the action of 
trespass to try title or other possessory 
action in the district court provide 
cumulative and not exclusive remedies 
and may be resorted to and prosecuted 
concurrently. Rev.St.1925, art. 3994— 
Omohundro y. Nowlin, 142 S.W.2d 399. 

Tex.Civ.App. “Trespass to try title” 
is the common law of ejectment moder- 
nized and furnishes the procedure by 
which rival claims to title or right to 
possession of land may be adjudicated, 
and as an incident partition may also 
be had when the controversy concern- 
ing title or right to possession is set- 
 tled.—Tide Water Oil Co. v. Bean, 148 
 §.W.2d 184, conforming to mandate 
Tide Water Oil Co, v. Bond, 143 S.W. 
2d 751, 1385 Tex. 334, opinion supple- 
mented 148 §.W.2d 193, supplementing 
opinion Tide Water Oil Co. v. Bean, 118 
W.2d 358. ° ; 


85 

Tex.Civ.App. In trespass to try ti- 
tle, plaintiff must recover, if at all, on 
the strength of his own title, and not 
upon the failure of title in those 
charged with holding the land.—Jones 
vy. Lockhart, 144 S.W.2d 426, error dis- 
missed, judgment correct. 


Tex.Civ.App. Where one devisee was 
claiming under executors’ deed, which 
conveyed part of the realty devised to 
another devisee, and devisee claiming 
under deed accepted and filed the deed 
for record, the other devisee was au- 
thorized to maintain a suit in trespass 
_ to try title, and the district court was 
uthorized to determine such a suit.— 
Quitta v. Brier, 145 S.W.2d 255. 

Tex.Civ.App. In trespass to try title 
_ to real estate, one must recover on the 
strength of his own title, and not upon 
e weakness of that of his adversary, 
nd therefore on trial of plea of recon- 
vention after plaintiff had dismissed 
the original action in trespass, the bur- 
den of proving title rested upon cross- 
laintiff in reconvention.—Canales v. 
Clopton, 145 S.W.2d 933. 
_ Yex.Civ.App. Plaintiffs suing in tres- 
- pass to try title must recover, if at all, 
on the strength of their own title and 
not on the weakness of the title of 
Wood, 


their adversaries.—Niendorff vy. 
149 S.W.2d 161, error refused. 
In trespass to try title, the strength 
of the defendant’s title is immaterial 
when it appears that the plaintiff has 
no right to the land.—Niendorff vy. 
Wood, 149 S.W.2d 161, error refused. 
Tex.Civ.App. Where plaintiff bought 
land and executed a deed of trust cov- 
ering land as security for payment of 
~~ +purchase money note which was as- 
' signed to defendant, and defendant at- 
tempted to buy land at a substitute 
trustee’s foreclosure sale which was 
void as between plaintiff and defend- 
ant, and defendant thereafter conveyed 
interests in land to innocent purchasers, 
plaintiff could recover from defendant 
‘ such title to land as remained in de- 
y fendant, subject to any amount that 
might be unpaid on note and subject 
to interests of innocent purchasers and 
a deed of trust lien held by Federal 
Land Bank Commissioner under a deed 
of trust executed by an innocent pur- 
ai chaser.—Slaughter v. Qualls, 149 S.W. 
- 2d 651, error granted. 
Tex.Civ.App. As a condition to re- 
covery by plaintiff, in trespass to try 
title, there must be a showing of 
right to title and possession.—Reynolds 
v. City of Alice, 150 S.W.2d 455. 

Tex.Civ.App. A plaintiff in trespass 
to try title must recover, if at all, 
upon the strength of his own title and 
not upon the weakness of that of his 
adversary.—Modern Mut. Health & Ac- 
cident Ins. Co. vy. Freeman, 151 S.W.2d 
240, error dismissed, judgment cor- 
rect, 

Tex.Civ.App. In trespass to try title, 
plaintiff must recover on the strength 
of his own title, and not upon the 
weakness of the title of his adversary. 
—Smith v. Lynn, 152 S.W.2d 838. 

Tex.Civ.App. In trespass to try ti- 
tle, plaintiff must recover, if at all, up- 
on strength of his own title, and bur- 


belek’ 
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"TRESPASS TO TRY 


den is upon him to prove a prima facie 


right of title and possession, and if he 
fails to discharge that burden, he can- 
not recover, and, where defendant is 
shown to be in possession, judgment 
will be entered for defendant, even 
though defendant may have specially 
plead a title which he has failed to es- 
tablish — Wixom v. Bowers, 152 S.W.2d 
896, error Eaton feth be 


Tex.Civ.App. Where evidence raised 
issue that plaintiffs in trespass to try 
title entered in possession of property 
in 1916 claiming to own it and were 
continuously in possession personally 
and by tenants until possession was 
claimed by defendant shortly before 
action was instituted in 1939, and de- 
fendants had no record title and had 
no possession prior to possession of 
plaintiffs, prior good faith possession 
and claim of ownership was sufficient 
to establish title in plaintiffs ——Stephen- 
son v. Httie, 145 S.W.2d 335, error dis- 
missed, judgment correct. 

13 


Tex.Civ.App. Where instrument con- 
veying land to attorney in considera- 
tion of his rendering services to gran- 
tors, considered as a bond for title, 
ripened into an equitable title when 
attorney rendered services provided in 
the instrument, attorney’s equitable 
title was superior to legal title con- 
veyed to corporation by the common 
source, and supported attorney’s action 
of trespass to try title against corpora- 
tion.—Olive-Sternenberg Lumber Co. v. 
Coreee 143 S.W.2d 694, error grant- 
ed. 
Tex.Civ.App. The interest of a cestui 
que trust under a constructive trust 
is an equitable title and not a mere 
equitable right, and an action of tres- 
pass to try title may be maintained 
on such an equitable title against the 
holder of legal title without first set- 
ting aside the instruments giving rise 
to the legal title—Hall v. Miller, 147 
S.W.2d 266, error dismissed, judgment 
correct. 

§ 14 

Tex.Com.App. ‘the statute providing 
that a plaintiff in trespass to try title 
need not deraign title beyond a com- 
mon source is a sfatute of convenience 
and should be construed accordingly. 
Rev.S8t.1925, art. 7382.—Federal Land 
Bank of Houston vy. Brooks, 143 S.W. 
2d 928, reversing 124 S.W.2d 161. 


The statute which provides that a 
plaintiff in trespass to try title need 
not deraign title beyond a common 
source does not require a plaintiff who 
sues several defendants with respect 
to a single tract of land to show that 
each defendant claims all of the land 
involved, in order to allow plaintiff to 
develop title under theory of common 
source. Rey.St.1925, art. 7382.—Fed- 
eral Land Bank ot Houston y. Brooks, 
143 S.W.2d 928, reversing 124 S.W.2d 


161 
§ 29 

Tex.Civ.App. Where one devisee was 
claiming under executors’ deed, which 
conveyed part of the realty devised to 
another devisee, and devisee claiming 
under deed accepted and filed the deed 
for record, the other devisee was au- 
thorized to maintain a suit in trespass 
to try title, and the district court was 
authorized to determine such a_ suit. 
—Quitta v. Brier, 145 S.W.2d 255. 


§ 31 

Tex.Civ.App. Where instrument con- 
veyed to attorney land in considera- 
tion of rendition of professional serv- 
ices to grantors and provided that 
grantors would execute to attorney a 
good and sufficient deed when he had 
gendered stipulated legal services, at- 
torney was not required to sue for 
specific performance of grantors’ prom- 
ise to execute a deed, and failure to do 
so did not make attorney’s title sub- 
ject to a plea of stale demand and of 
the 4-year statute of limitations.— 
Olive-Sternenberg Lumber Co. y, Gor- 
don, 143 S.W.2d ee error granted. 


§ 
Tex.Civ.App. Where plaintiffs were 
unaware more than four years before 
filing of trespass to try title suit that 


ascertain entry of adverse judgment in 
favor of defendants who had been in © 
peaceable and adverse possession of. 
lJand for period of 10 consecutive years, 
plaintiffs’ cause of action was barred 
by “laches”. Rev.St.1925, arts. 5529, 
ee rest a v. Smith, 146 S,W.2d 

In determining whether trespass to 
try title suit was subject to defense 
of “laches”, where plaintiffs, if they 
had _ exercised reasonable diligence, 
could have discovered more than four 
years prior to filing of suit that an 
adverse judgment had been rendered 
against them in similar proceeding 14 
years before, statute requiring actions 
other than for the recovery of realty 
to be brought within four years was 
properly applied by trial court. Rev. 
$t.1925, art. 6529.—Hbert v. Smith, 146 
S.W.2d 432. 


§ 35 

Tex.Civ.App. Under oil and_ gas 
lease reserving title to one-eighth of 
the oil in lessors, but providing that 
lessors in similar leases, in unitized 
block would participate in the royalty 
from oil, gas or other minerals “if, 
when and as produced and sold’, les- 
sors held absolute title and dominion 
until time of sale, and hence other les- 
sors in the unitized block did not ac- 
quire any interest in the land and 
were not “necessary parties” in trespass 
to try title action wherein the lease 
was claimed to be invalid.—Thomason 
v. Veal, 144 S.W.2d 361, error granted. 

Tex.Civ.App. Where purchaser of 
school land executed deed of trust to 
county judge as trustee to secure ven- 
dor’s lien notes, payment of which pur- 
chaser’s grantee assumed, and on de- 
fault in payment of interest and taxes 
substitute trustee appointed on death 
of original trustee sold land and exe- 
cuted trustee’s deed to the county 
which thereafter sold land to second 
purchaser, in first purchaser’s trespass 
to try title action against second pur- 
chaser, county was not a ‘necessary 
party”. Vernon’s Ann.Civ.St. arts. 7370, 


7372.—Smith v. Elliott, 149 S.W.2d 
1067, error refused. 

§ 36 
Tex.Civ.App. Where, in action of 


trespass to try title, court admitted in 
evidence a deed offered by defendants 
to show .that plaintiffs did not have 
title but deed had been excluded on 
defendants’ objection in prior action 
of trespass to try title brought by an- 
other plaintiff, action of trial court in 
refusing to permit plaintiff in the prior 
action to intervene in the present action 
and to file bill of review to review 
decision in prior action was not error. 
—Jones v. Lockhart, 144 §.W.2d 426, 
error dismissed, judgment correct. 


Tex.Civ.App. Where within due time 
after demand plaintiff in trespass to 
try title action furnished defendants’ 
counsel with an abstract of title, which 
was accepted without objection and 30 
days before trial furnished defendants’ 
counsel with amended abstract of title 
which contained all the record title to 
the land in controversy, refusal to 
strike abstract of title on ground that 
it was not filed until more than six 
months after service of demand was not 
error.—Patterson y. Peel, 149 S.W.2d 


284. 
8 41 

Tex.Civ.App. In trespass to try ti- 
tle, allegations in second count con- 
cerning plaintiff's purchase of land, 
deeds of trust and sale thereunder by 
substitute trustee, and allegations up- 
on which trustee’s sale and trustee’s 
deed were alleged to be void, were 
proper under blended system of plead- 
ing.—Thomason v. Veal, 144 S.W.2d 
361, error granted, 

Tex.Civ.App. Where plaintiffs, alleg- 
ing that they owned land in fee simple 
and that defendants entered upon the 
land and committed depredations and 
trespasses, sought judgment for title 
and possession and claimed that the 


4 : 
Tex.Civ.App. In trespass to try title 
to land, petition containing uncertain 
description of land sought to be re- 
covered was fatally defective.—Stovall 
v. Finney, 152 Se 887. 


Tex.Civ.App. In suit in trespass to 
try title to land, defendants were re- 
quired to answer formally.—Wilson y. 
King, 148 S.W.2d tn 


§ 5 ey 

Tex.Civ.App. Where plaintiff in tres- 
pass to try title action alleged inva- 
lidity of trustee’s sale and deed exe- 
cuted by trustee, he was under the 
duty of proving them and issues were 
the same regardless of what might be 
thought as to the technical nature or 
character of the action.—Thomason y. 
Veal, 144 S.W.2d 361, error granted. 

Tex.Civ.App. In trespass to try title, 
defendant, claiming by limitations, 
could not succeed by showing that the 
title was in a third person by limita- 
tion, not having so pleaded.—Jarrell v. 
Boedeker, 146 S.W.2d 293. 


§ 55 

Tex.Civ.App. In action in statutory 
form of trespass to try title to estab- 
lish boundary line of tract of land 
claimed by the plaintiff by adverse pos- 
session, wherein defendants pleaded not 
guilty, defendants were entitled to set 
up and prove any defense which would 
defeat the recovery of possession by the 
plaintiff except limitations. Vernon’s 
Ann.Civ.St. arts. 2010, 7364, 7366, 7372, 
7373.—_Swaim v. Cox, 142 S.W.2d 725. 

Tex.Civ.App. The defendants’ plea 
of not guilty of the trespasses charged 
ugainst them in trespass to try title 
suit was sufficient to raise defense of 


pean bert v. Smith, 146 S.W.2d 
432, 

§ 57 
Tex.Com.App. Where plaintiff in 


trespass to try title introduced deeds 
showing that defendants who filed 
pleas of not guilty claimed a portion 
of the land in controversy under same 
grantor as plaintiff, plaintiff thereby 
made out a prima facie case of ‘‘com- 
mon source’’ and it would not be pre- 
sumed that defendants were making 
claim to any other portion of the land 
except that controverted by their pleas 
of not guilty. Rev.St.1925, art. 7382. 
—Federal Land Bank of Houston vy. 
Brooks, 143 S.W.2d 928, reversing 124 
S.W.2d 161. 


Tex.Civ.App. The doctrine that title 
or ownership of real estate may be in- 
ferred, in action of trespass to try title 
from proof of possession, is a “rule of 
evidence” and not a “rule of property”. 
—Canales v. Clopton, 145 S.W.2d 933. 

Tex.Civ.App. Where plaintiff in tres- 
pass to try title relied upon title de- 
rived from certain named brothers and 
sisters of plaintiff’s greatuncle, to 
whom the land was patented, it was 
necessary for plaintiff to establish that 
the patentee was dead, that he was 
unmarried or did not leave a wife sur- 
viving him, and that he left no sur- 
viving children or descendants of de- 
ceased children so that patentee’s title 
must have passed to brothers and sis- 
ters under statutes of descent and dis- 
tribution. Vernon’s Ann.Ciy.St, art. 
2570, subds. 1-3.—Smith y. Lynn, 152 
S.W.2d 838. Bs 


§ 

Tex.Civ.App. In trespass to try title 
to real estate, one must recover on the 
strength of his own title, and not upon 
the weakness of that of his adversary, 
and therefore on trial of plea of recon- 
vention after plaintiff had dismissed 
the original action in trespass, the 
-burden of proving title rested upon 
eross-plaintiff in reconvention.—Canales 
vy. Clopton, 145 S.W.2d 933. 2 

Tex.Civ.App. In trespass to try title, 
recovery by plaintiff is conditioned on 


adverse possession, they were required 
to show title in themselves, and it was 
not necessary for defendants to proceed 
or produce any title whatever unless 
plaintiffs had shown by the testimony 
that the title on which they depended 
was in them.—Niendorff v. Wood, 149 
S.W.2d 161, error refused. 

Tex.Civ.App. In trespass to try ti- 
tle, plaintiff must recover, if at all, 
upon strength of his own title, and 
burden is upon him to prove a prima 
facie right of title and possession, and 
if he fails to discharge that burden, 
he cannot recover, and, where defend- 
ant is shown to be in possession, judg- 
ment will be entered for defendant, 
even though defendant may have spe- 
cially plead a title which he hag failed 
to establish Wixom y. Bowers, 152 S. 
W.2d 896, error refused. ~ 


. _§ 59 

Tex.Civ.App. In trespass to try title, 
where individual defendants’ pleadings 
showed that all claims of title which 
they possessed grew out of transaction 
which resulted in conveyance of: prop- 
erty to corporate defendant, it was un- 
necessary for plaintiff to introduce evi- 
dence connecting individual defendants 
with common source of title—Santa 
Ana Citrus Groves vy. First Nat. Bank of 
Chicago, 149 S.W.2d 310, error refused. 


§ 61 
Tex.Civ.App. In trespass to try title, 
deed was admissible in evidence to 
show title was in another and not in 
either of the plaintiffs.—Jones v. Lock- 
hart, 144 S.W.2d 426, error dismissed, 
judgment correct. 


In frespass to try title, deed offered 
to defeat or break the chain of title 
relied on by plaintiffs was admissible 
notwithstanding the instrument did not 
add to or strengthen the chain of de- 
fendants’ own title, especially where the 
effect of defendants’ pleas in abatement 
and bar was to assume the burden of 
establishing the fact that plaintiffs had 
no title—Jones v. Lockhart, 144 S.W. 
2d aed error dismissed, judgment cor- 
rect. 

Tex.Civ.App. In trespass to try title 
to a lane ep satialts used as highway, 
an order of commissioners’ court clos- 
ing highway in exchange for a new 
road taken from land of defendant, 
who thereupon claimed title to former 
highway, did not operate to exclude 
surveyors’ testimony as to inclusion of 
lane within boundaries of adjoining 
section, admittedly owned by plaintiff, 
on theory that plaintiff must recover, 
if at all, upon strength of his own 
title, since county’s only claim to lane 
was that of highway easement and 
commissioners’ court order made_ no 
conveyance of lane to defendant.—Jar- 
rell v. Boedeker, 146 S.W.2d 293. 


Tex.Civ.App. In trespass to try title 
to lots by persons claiming title by de- 
scent from their mother and 10 years 
adverse possession before her death, 
not as heirs of their father, who held 
possession of, but had not acquired ti- 
tle to, lots at time of his death before 
that of mother, one defendant’s testi- 
mony that he communicated to other 
defendants fact of agreement between 
him and such father that father should 
have use of lots, if he paid taxes there- 
on, was properly excluded, though it 
would have afforded reasonable expla- 
nation of defendants’ failure to pay 
taxes, as payment or nonpayment 
thereof was not an issue.—Cook  v. 
Hutto, 151 Ser pee error granted. 


Tex. In trespass to try title, find- 
ings on the question of failure of evi- 
dence to identify the land as described 


in plaintiff's petition with land de- 
scribed in deeds under which he 
claimed, held sustained by the_ evi- 


dence.—Hancock y. Moore, 146 S.W.2d 


369, 185 Tex. 619, affirming 137 S.W. 
2d 45 aes 


Tex.Civ.App. In trespass to try title — 
against one entering without title, proof — 
of prior possession of land is cee ma 
facie evidence” of title and sufficient — 
to warrant a recovery, where such pos- 
session was actual and so clea de- 
fined as to give claimant the exclusive 
dominion over the property.—Canales Vv. — 
Clopton, 145 S.W.2d 933. es 


§66 etie § 

Tex. In suit for title and possession 
of a tract of land which was claimed by 
adverse evidence raised 


claim to any other portion of the land 
except that controverted by their pleas 
of not guilty. Rev.St.1925, art. 7382. 
—Federal Land Bank of Houston vy 
Brooks, 143 S.W.2d 928, reversing 12: 
S.W.2d 161. aE. 

Tex.Civ.App. Evidence supported 
finding that whatever rights purchaser 
might have had under executory paro 
contract for purchase of land were ex 
tinguished by rescission of vendor whi 
he repossessed land after purchaser 
defaulted in first payment of purchas 
price, especially where it was show 
that no tender to perform the parol 
contract had ever been made by pur- 
chaser and that no tender was included ~ 
in purchaser’s pleading.—Brown _ 
Benefield, 142 S.W.2d 728, error d@ 
missed, judgment correct. f°o18 


Tex.Civ.App. Where plaintiffs 
trespass to try title, solely to sh 
common source of title, introduced — 
deed whereby one of plaintiffs conveye 
the land in controversy to defendants 
deceased husband and father, and de- 
fendants offered in evidence the original 
deed in substitution for the record ~ 
which plaintiffs offered, record held t 
identify the deed offered by defendants 
showing that title had been conveyed © 
by one of plaintiffs to defendants’ hus- 
band and father, and supported the 
judgment for defendants.—Laney | 
Cline, 150 S.W.2d 176, error dismissed, 
judgment correct. fez 

Tex.Civ.App. In suit in trespass to © 
try title, evidence did not sustain judg- 
ment for defendant.—Stewart v. McKee, 
150 S.W.2d 415, error granted. We aarts 

Tex.Civ.App. Evidence in trespass to 
try title suit warranted conclusion that 
those who bought property on a street 
in defendant city in accordance with a 
plan and map adopted by predecessors 
of plaintiffs’ ancestor in title took 
rights in fee-in street to at least the 
eenter line thereof, and such rights, 
having been conveyed prior to deed 
to ancestor, were superior thereto. 
ree vy. City of Alice, 150 S.W.2d — 

Tex.Civ.App. Where plaintiff in 
trespass to try title sought to trace ti- 
tle from patentee through patentee’s 
brothers and sisters, facts establishing — 
that patentee’s title passed under stat- — 
ute of descent and distribution to pat- — 
entee’s brothers and sisters were re- 
quired to be shown either by direct 
evidence or evidence upon which an in- 
ference or presumption of the existence 
of such facts might be based. Vernon’s 
Ann.Civ.St. art. 2570, subds, 1-3.— 
Smith v. Lynn, 152 S.W.2d 888, 

Tex.Civ.App. In trespass to try ti- 
tle, evidence justified jury’s findings, 
in answer to special issue, that admin- 
istrator of estate of one under whom 
plaintiffs were claiming title had trans- 
ferred land bounty certificate issued by | 
state, covering land in question, so 
that plaintiffs failed to establish ti- 
tle—Wixom v. Bowers, 152 S.W.2d 
896, error refused. 

Tex.Civ.App. In action in trespass to 


dict on ground that 
plete chai j 
ry of the soil, -or to establish a common 
- §.W.2d 681, error refused. 


tract in dispute 


verse possessio 


-- Tex.Civ.App. 


P70 


try title, evidence sustained the trial 

eodrta finding that a certain party 

was the common source of title claimed 
by both the plaintiff and defendant. - 
Bankers’ Home Building & Loan Ass’n 
v. Wyatt, 153 S.W.2d 216, error grant- 
ed. 


§ 70 % ; 

Tex.Civ.App. In administrator’s tres- 
pagseto they title suit, where adminis- 
trator and claimants claimed title to 
realty from common egea Roemer 
i .to an instr - 

were not entitled. t erator 
i to connect himself with a com- 
ee he n of title from the sovereignty 


source of title——Pierce Vv. Baker, 143 


In trespass to try title, 
ence as to location of 
in section owned by 
ee E Asay i 
plaintiff or in adjoining sec ions 

i j i iew of evidence as to ad- 
Ee ane Sees of tract for 35 years 
d his grantor.—Jarrell 


 Tex.Civ.App. 
 eonflicting evid 


by plaintiff 
" = Boedeker, 


at trial was ‘ L 
Peety overruled motions for directed 
verdict and for Judemert mot watasbands 
Ny dict, where the c - 
pracy a ease.—Johnson Vv. 


statute o 

showed that a S 
jimitation claimant 
iY pee cr in Hees, t 
such portion was desc s 
Peotod and bounds in defendants 1 
ings, plaintiff was not entitled to in- 
structed verdict for all of land on the- 
ory that land described in such deeds 
did not include such improvements, 
 Reyv.St.1925, art, 5510.—Peavy-Moore 
Lumber Co. v. Spreckles, 153 S.W.2d 
325, error refused. 


In trespass to try title 
where evidence established as a mat- 
ter of law that a deed was intended 
and treated by the parties as a mort- 
gage or conditional sale and was de- 


- stroyed as having served its purpose, 


it was not error to refuse to define 
or explain what was the meaning of 
the deed as a mortgage—Clements v. 


5 ‘Williams, 146 S.W.2d 215, error dis- 
_ missed, judgment correct. 


§ 72 f 

Tex.Civ.App. In suit to try title to 
ten acres of land, which defendants 
claimed under purchaser at foreclosure 
sale, wherein plaintiff by his pleadings 
and testimony admitted that in execut- 
ing trust deed with a faulty description 
he in good faith intended to cover all 
of a certain tract except the ten acres, 
plaintiff confined his contention solely 
to the issue of intention when he exe- 
euted the lien and jury’s finding that 
he intended to give lien on the entire 
tract, which was not attacked by as- 
signment of error, precluded recovery 
of the ten acres.—Wilson v. King, 148 
S.W.2d 442. ; 

Tex.Civ.App. In suit to try title, ju- 
ry’s affirmative answer, to special is- 
sue epceruing whether jury found 
that defendant used or enjoyed the 
lands for ten years continuously be- 
fore certain date, was not in such con- 
flict with negative answer to special 
issue concerning whether defendant 
held the land in adverse possession 
- continuously for ten years before such 


_ date, as to require a mistrial, since 
use and enjoyment of the premises 


would not necessarily constitute ‘‘ad- 
verse possession’ thereof.—Vaughn y, 
Gulf Ins. Co., 151 S.W.2d 227. 


§ 

Tex.Com.App. In trespass to try 
title, where judgment awarded part 
of the land to plaintiff but decreed 
that plaintiff take nothing as to the 
remainder as against defendants who 
filed pleas of not guilty, the effect of 
the take-nothing judgment was to vest 
title in such defendants to the re- 


TRESPASS TO TRY TITLE 
mainder of the land. Rev.St.1925, art. 
7391.—Federal Land Bank of Houston 
v. Brooks, 143 S.W.2d 928, reversing 
124 S.W.2d 161. i 

In trespass to try title, where plain- 
tiff claimed under deed which described 
land as a single tract and defendants 
who pleaded not guilty claimed only a 
portion of such land under a deed from 
the same grantor, plaintiff’s deed es- 
tablished common source as to the en- 
tire tract as a single unit, not only 
to the portion claimed by defendants, 
as to which portion plaintiff established 
a superior title, and entitled plaintiff 
to recover the entire tract, including 
land not controverted by defendants, 
on basis of prima facie title raised by 
showing of common source. Rev.St. 
1925, art. 7382.—Federal Land Bank 
of Houston v. Brooks, 143 S.W.2d 928, 
reversing 124 S.W.2d 161. 

Tex.Civ.App. In suit in trespass to 
try title, under evidence, judgment 
of Court of Civil Appeals on original 
hearing was erroneous in not award- 
ing a strip 79 feet wide to plaintiff.— 
Stewart v. McKee, 150 S.W.2d 415, er- 
Tor granted. 

Tex.Civ.App. Where evidence in 
trespass to try title suit showed that 
defendant city had acquired title by 
adverse possession to part of land and 
had a valid and subsisting easement on 
erereemat land, and plaintiffs failed 
to show damages from city’s misuse of 
easement and sought only an uncondi- 
tional recovery of land, a “take noth- 
ing” judgment against plaintiffs was 
proper.—Reynolds v. City of Alice, 150 
S.W.2d 455. 

_Tex.Civ.App. A judgment for plain- 
tiff in suit for land must describe the 
land so that it can be identified with 
certainty from the judgment and its lo- 
cation, and selection must not be left 
to the discretion or arbitrary determi- 
nation of the sheriff when he is called 
upon to enforce the judgment.—Stovall 
v. Finney, 152 S.W.2d 887. 

In trespass to try title, judgment for 
the plaintiff which contained uncertain 
description of the land was fatally de- 
Sar age ona v, Finney, 152 S.w.2d 

Tex.Civ.App. In trespass to try title, 
plaintiff must recover, if at all, upon 
strength of his own title, and burden is 
upon him to prove a prima facie right 
of title and possession, and if he fails 
to discharge that burden, he cannot re- 
cover, and, where defendant is shown 
to be in possession, judgment will be 
entered for defendant, even though de- 
fendant may have specially plead a ti- 
tle which he has failed to establish.— 
Wixom v. Bowers, 152 S.W.2d 896, er- 
ror refused. 

. Tex.Civ.App. In trespass to try title 
action, judgment for the defendants 
was supported by fact conclusion that 
defendants had title to all land in con- 
troversy under the ten-year statute of 
limitations. Rev.St.1925, art. 5510.— 
Scott v. McLane, ee S.W.2d 341. 

7 


Tex.Civ.App. When plaintiff in tres- 
pass to try title cannot establish his 
own superior title, the defendant in 
possession is entitled to a judgment 
awarding title to him.—Jones vy, Lock- 
hart, 144 S.W.2d 426, error dismissed, 
judgment correct. 


§ 90 

Tex.Civ.App. Where plaintiff was en- 
titled to judgment as against certain 
defendants in trespass to try title suit, 
plaintiff could recover from such de- 
fendants the reasonable rental value of 
land for the two years preceding date 
when suit was filed, but plaintiff could 
not recover rental value during time 
when land was in possession of inno- 
cent purchasers who had acquired land 
from defendants and reconveyed it to 
defendants prior to suit. Rev.St.1925, 
art. 7389.—Slaughter v. Qualls, 149 Ss, 
W.2d 651i, error granted. 

Where plaintiff in trespass to try title 
suit was entitled to recover reasonable 
rental value of land for two years pre- 
ceding date when suit was filed, which 
was in September, 1938, but was not en- 
titled to recover rental value during 
time that land was in possession of an 
innocent purchaser, and record showed 


Pha a yt A as OS es Fy, ee nr 
% ae an MN vr Rte er re 


ne Wie or Gay 7 OE 374 
. cs ee ; ‘cL? Ade 


ou 


bere nena ae eee 4 ae 
that innocent purchaser reconveyed 


land to defendant in April, 1937, and 


special issues relating to rental value © 


required jury to find value for each 
year as an entirety, and dates when 
rental was due were not shown, and it 
was not shown that defendant collected 
rental for year 1937, record did not 
warrant judgment for plaintiff for ren- 
tal value for year 1937. Rev.St.1925, 
art. 7389.—Slaughter v. Qualls, 149 S. 
W.2d 651, error granted. 


§ 95, 

Tex.Civ.App. The rebuilding of a 
permanent fence by defendant, in good 
faith believing it to be on boundary 
line of plaintiff's and  defendant’s 
lands, constituted valuable improve- 


ment upon section owned by plaintiff 


showing an equity in defendant for 
which he was entitled to relief in tres- 
pass to try title under his plea of 
not guilty, since statute requiring 
pleading of improvements in good 
faith was not applicable where de- 
fendant had no reason to suppose fence 
was an improvement on plaintiff’s land. 
Vernon’s Ann.Civ.St. art. 7393.—Jar- 
rell v. Boedeker, 146 S.W.2d 293. 


TRIAL 


§ 4 

N.J. In action against owner of 
building and construction company to 
recover under contract to furnish ma- 
terials and labor in construction of 
building, where issue was joined be- 
tween plaintiff and owner of building 
and matter referred to referees, but 
construction company had filed no 
pleadings, there was no triable issue 
under the pleadings as to construc- 
tion company when counsel for de- 
fendants filed a reservation of a right 
to trial by jury for both defendants. 


N.J.S.A. 2:27-178, 2:27-179.—Rogers- 
Ebert Co. v. Century Const. Co., 18 
A.2d 8, 126 NJ.L. 68, affirming 15 


A.2d 94, 125 N.J.L. 125. 

Pa. A “trial” is an examination be- 
fore a competent tribunal according to 
the law of the land, of the facts or law 
or both, put in issue in a cause for 
purpose of determining such issues,— 
Cherniak v. Prudential Ins. Co. of 
America, 14 A.2d 334, 339 Pa. 73. 

Pa.Super. Where summons in as- 
sumpsit was issued in which payee of 
notes was plaintiff and makers were 
defendants, and statement of claim 
was filed and affidavit of defense and 


supplemental affidavit of defense con- — 


taining new matter were filed, and 
plaintiff filed answer to new matter, 
pleadings were closed and case was 
at_issue under statute. 12 P.S. § 383. 


—Lit Bros., to Use of Kaplan, v. 
Goodman, 18 A.2d 519. 
86 
Ark. Two suits to recover disability 


benefits under two life policies were 
properly consolidated for trial to avoid 
unnecessary costs and delay where the 
two policies were identical in terms, 
the same parties were involved 
throughout pleadings and trial, iden- 
tity of separate causes was maintained 
and effect of consolidation was to make 
the two consolidated suits one action 
on two causes of action. Pope’s Dig. § 
1289.—American United Life Ins. Co. 
v. Goodman, 146 S.W.2d 907. 

Cal.App. Where separate cross-suits 
for damages growing out of the same 
automobile casualty were filed in the 
same court, and identical issues were 
involved, the court acquired jurisdiction 
in both cases and could consolidate 
the cases for trial, notwithstanding pri- 
or service of summons in the one ease. 
Code Civ.Proc. § 416.—Hamm vy. San 
Joaquin & Kings River Canal Co., 111 
P.2d 940. 

Ky. Consolidating action for dam- 
ages to plaintiff’s truck which collided 
with defendant’s automobile with ac- 
tion by widow, as administratrix, to 
recover from defendant for death of 
her husband, an employee of plaintiff, 
who was killed in the collision, was 
not error where widow testified only 
concerning relationship, her status as 
personal representative and guardian, 
and husband’s wages and age, and that 
her child had received two checks on 


‘be 


} Ragil 
691, 285 Ky. 5 eH 

N.Y. App. Div. TS plaintiffs 
Tbrought actions against three defend- 
ants on theory that one defendant was 
liable for the acts of the other two 
defendants, and the one defendant 
moved to bring the two defendants in 
as defendants to his cross-complaints, 
it was in the interest of justice that 
multiplicity of suits be avoided by one 
‘trial of the issues raised by the com- 
‘plaints, answers, and cross-complaints. 
Sin ees vy. DeFranco, 23 N.Y.S.2d 


N.Y.App.Div. Administratrix’ action 
‘against corporation to recover an al- 
leged balance of moneys loaned by 
intestate to corporation, would not be 
consolidated with action by adminis- 
‘tratrix against corporation and indi- 
viduals to recover damages for the 
‘alleged breach by the corporation of 
its written contract with intestate to 
purchase, at his death, out of surplus 
intestate’s stock in corporation, and 
to procure other relief.—Zeiberg v. 
Vineland Butter & Egg _Corporation, 
‘25 N.Y.S.2d 478, 261 App.Div. 930. | 

Okl. Under the statute dealing with 
consolidation of actions, trial courts 
are vested with wide discretion in con- 
solidating different causes. 12 OkI.St. 
Ann. § 79.—Anderson-Prichard Oil Cor- 
poration v. McBride, 109 P.2d 221. 

Where proceedings by agricultural 
lessee against oil and gas lessee to re- 
cover damages for the drilling and 
operation of oil and gas wells involved 
damage to the same realty for two 
successive years, and the same parties, 
‘and no substantial right of the oil and 
gas lessee was shown to have been 
prejudiced by consolidating the pro- 
ceedings, the trial court did not abuse 
its discretion in ordering the consolida- 
tion. 12 Okl.St.Ann. § 79; 64 OKI.St. 
Ann. § 288; 66 Okl.St.Ann. § 53.—And- 
erson-Prichard Oil Corporation v. Mc- 
Bride, 109 P.2d 221. 


$s 

Il.App. The trial court has broad 
discretion in passing on motion by one 
of two defendants for severance and 
separate trial. Smith-Hurd Stats. ec. 
110, § 175.—Blachek y. City Ice & Fuel 
Co., 35 N.W.2d 416, 311 Ll. App. 1. | 

In action for death of man cranking 
truck struck by defendant corporation’s 
truck, driven by codefendant servant 
of such corporation, trial court did not 
abuse discretion in denying corpora- 
tion’s motion for severance and sepa- 
rate trial on ground that defendant 
servant would not be competent wit- 
ness against plaintiff administrator in 
joint trial, as such servant was pri- 
marily liable and corporation was li- 
able only under respondeat superior 
doctrine. Smith-Hurd Stats. ¢. 51, 
2; e. 110, § 175.—Blachek v. City Ice & 
Fuel Co., 35 N.H.2d 416, 311 Ill.App. 1. 

N.Y.Sup. The statutory provision 
that the court in its discretion may 
order one or more issues to be sepa- 
rately tried before any trial of the 
other issues in the case does not indi- 
cate the propriety of following that 
practice in every negligence case. Civ- 
il Practice Act, § 443.—House v. Schef- 
fler, 27 N.Y.S.2d 681, affirmed 27 N.Y.S. 
2d 1002, 261 App.Div. 1088. 

Pa.Super. Where different issues 
are involved in newly established pro- 
ceedings, separate controversies may 
be adjudged separately and have no ef- 
fect on each other.—F rank C. Snedaker 
& Co. v. Wayne Title & Trust Co., 20 
A.2d 819, 145 Pa.Super. 65. 


§ 9 

D.C.Ohio. Generally no legal point, 
going to less than the whole case, 
should be decided in advance of final 
hearing, unless such decision is clear- 
ly indicated by requirements of the 
case.—Liquid Carbonic Corporation v. 
Goodyear Tire & Rubber Co., 38 F. 
Supp. 520. 

N.¥.App.Div. In action for damages 
allegedly suffered through the claimed 
unauthorized use by defendant of a 
device which plaintiff allegedly origi- 
nated and developed, where defendant’s 
liability could be determined upon a 


y e i i 

re found to exist, - account- 
ing and computation of da 1ages would 
be long and involved, the issues of lia- 
bility and damages should be_tried 
separately.—Crandall v. Ford Motor 
Co., 22 N.Y.S.2d 929, 260 App.Div. 380. 
N.Y.Mun.Ct. Under the Civil Practice 
Act and Rules of Civil Practice, ques- 
tion of what causes of action may be 
united in one complaint is left to dis- 
cretion of the court, and the court may, 
if it deems it wise, order a separate 
trial of separate issues. Civil Prac- 
tice Act, § 258; Rules of Civil Practice, 
rule 102.—Biltmore Knitwear Corpora- 
tion v, Chalfin, 25 N.Y.S.2d 947, 176 
Misc. 197. 

§ 13 


N.Y.Sup. The issue of a general re- 
lease in a negligence action is triable 
by a jury, and in the ordinary case the 
orderly disposal of the action would re- 
quire that all of the issues be disposed 
of in one trial by a jury. Civil Prac- 
tice Act, § 443.—House v. Scheffler, 27 
N.Y.S.2d 681, affirmed 27 N.Y.8.2d 
1002, 261 App.Div. 1088. 

Plaintiff in a negligence action should 
not be put to the burden of two trials 
unless there is serious danger of prej- 
udice to the defendant in having to 
try the main issues and the issues 
with respect to a release at. the same 
time before a single jury. Civil Prac- 
tice Act, § 443.—House v. Scheffler, 27 
N.Y.S.2d 681, affirmed 27 N.Y.S.2d 
1002, 261 App.Div. 1088. 

Motions for separate trials should 
be denied in negligence cases where a 
trial of the issues relating to a release 
would necessarily involve much, if not 
all, of the same evidence relating to 
the main issues of negligence, contrib- 
utory negligence, and damages, and 
hence would result, if plaintiff were 
successful on a separate trial, in hav- 
ing two trials on practically the same 
issues. Civil Practice Act, § 443.— 
House v. Scheffler, 27 N.Y.S.2d 681, 
affirmed 27 N.Y.S.2d 1002, 261 App. 
Div. 1088. 

Where complaint in injury action 
alleged that by reason of defendant’s 
negligence in operating automobile, 
plaintiff, a passenger, sustained a per- 
manent brain injury necessitating his 
commitment to a hospital for the in- 
sane, defendant pleaded a general re- 
lease as a separate defense, and oppos- 
ing papers indicated that plaintiff on 
the trial intended to contest validity 
of release on ground that plaintiff was 
mentally incompetent at time of alleged 
execution and delivery thereof, defend- 
ant’s motion for a separate trial of 
the issue with respect to the release 
was denied. Civil Practice Act, § 443. 
—House vy. Sheffler, 27 N.Y.S.2d 681, af- 


firmed 27 N.Y.S.2d 1002, 261 App. 
Div. 1088. 
N.Y.Sup. In action for injuries al- 


legedly resulting from negligence, on 
separate trial of issues relating to re- 
lease pleaded by defendant, merits of 
the whole case are ignored, and trial is 
limited solely to issues raised by an- 
swer pleading the release, where larger 
questions of negligence are kept in the 
background.—Flaherty v. Wunsch, 28 
N.Y.S.2d 178. 

The whole purpose of separate trial 
on issues relating to release, pleaded, 
in action for injuries allegedly caused 
by negligence, is to hold the merits of 
the case in abeyance.—Flaherty v. 
Wunsch, 28 Rg rs 178. 


§ 

Pa.Com.Pl. At the preliminary call 
of the trial list, it is the custom and 
practice of the Court to direct coun- 
sel for the plaintiff to notify defend- 
ant that the case is listed for trial._— 
LP Rigs alee v. McGrath, 8 Sch.Reg. 
12. 


§ 22 

Pa.Com.Pl. Rule of Court No. 218 
provides that if a party has no attorney 
of record, notice may be served by 
mailing a copy thereof, in a registered 
letter, to such party. This method is 
not exclusive, but it naturally follows 
that where service is had by mail it 
must be accomplished by registered let- 
eerie Ae v. McGrath, 8 Sch.Reg. 
2 


Rule of Court I 
proof of service 0 t ice 


indicating the time, place and ee 


ce by 
ducing a copy of the notice with an 
affidavit of service thereto attached, 


of such service, and, in addition a 
service be made by registered m % 
the registered return receipt given 
the party served must also , 
tached to such proof of servic 
kiewicz v. McGrath, 8 Sch.Re 
26 ; 


Conn. In action to recover dam 
for death of plaintiff's intestate, 
amendment of complaint to effect 
acts charged constituted negligence be- 
cause they violated the rules of 
road, and defendant’s denial that suc 
was so, brought the matter within t 
intendment of the statute dealing w 
jury docket and jury trials, so 
plaintiff was entitled to have t 
placed on the jury docket, where cla 
to have case pee on jury docket 
filed within 10 days after defenda 
denial of the new allegations. Gen 
1930, § 5624.—Leahey v. Heasley, 
2d 609, 127 Conn. 332. ee 

Pa.Com.Pl. A court may, at 
trial conference under Pa.R.C.P. | 
P.S. Appendix, quash a writ of s 
facias which is so fatally defective th 
recovery could not be had thereun 
bine oe ee ie D. & C 4 

a.Quar.Sess. ain purpose | 
190'7; pala: 440, 12 P.S. §§ 122 
was to lift a case bodily over to 
right side for further proceedings | 
brought there in the first insta 
where by inadvertence, doubt, or ot! 
reason plaintiff had come for a 
the wrong side of the Court.- 
R. f New Jersey vy. H 
Luz.L.Reg.Rep, 1 ; 


Rem.Reyv.St 
Sein ex von Woodworth & 
nell vy. Superior Court for King County 
113 P.2da 527. \ E oe Ky 
In action for civil conspiracy, 1 
agency to accept service of notice 
assignment of case for trial, in behalf — 
of defendants not served with such ni 
tice, inheres in the inter se relation- 
ship of the defendants. Rem.Rev.St . 
§ 319.—State ex rel. Woodworth & Co 
nell v. Superior Court for King | 
ty, 113 P.2d 527. oh a 
Notice of assignment of case for tri 
served upon less than all the defend- 
ants is not valid as to defendants wh 
are not served in absence of expr 
or implied authority in defendants wh 
are served to accept service on behalf 
of other defendants, if upon the trial, 
a determination adverse to defendants 
would result in a personal judgmen 
upon which the unnotified defendants — 
would purportedly be held individually 
liable. Rem.Rey.Stat. § 319.—State ex 
rel. Woodworth & Cornell y. Superior 
Court for King County, 113 P.2da 527.7, 
8 . wa 


N.Y. Plaintiffs’ failure to file with 
clerk of court demand for jury trial — 


and subsequently another note of i 
sue and demand for jury trial were 
served and duly filed, and case should 
have been restored to jury reserve cal- 
endar on plaintiffs’ motion. Civil 
Practice Act, § 426, subd. 5—Bako- — 
poulos v. Bank of Athens Trust Co., 35 
N.H.2d 37, 285 N.Y. 451, reversing 25 
N.Y.S.2d 796, 261 App.Div. 815, appeal 
granted 25 N.Y.S.2d 800, 261 App.Div. 


S.C. When a defendant claims para- 
mount title in himself in an equitable 
action affecting realty, he is entitled 
to have the issue determined by a . 
jury not ag an issue of fact in equity 
submitted to a jury, but trial by jury | 
on calendar 1.—Aiken Mortg. Co. y. 
Jones, 15 S.E.2d ee 197 ‘S.C. (245; 


Ala. Where principal officers of cor- 
poration and agent of broker allegedly 
defrauded corporation by real estate 


§ 31 . 
-. purchases through broker in such man- 

her that loss fell on innocent stock- 
holders, and transfer of corporation’s 
action against broker for money had 
and received to equity would permit 
broker to show that it was an inno- 
cent instrumentality used by its agent 
and corporation’s officers to work 
fraud so that what appeared to be 
_ broker’s fraud was fraud of agent and 
officers who were, as between broker, 
agents and officers, primarily liable to 
reimburse corporation, and broker was 
only secondarily liable and_ entitled 
to equitable remedy to compel agents 
and officers to discharge obligation so 
-as to relieve broker, refusal to trans- 
fer action to equity side of court was 
error. Code 1923, 6490.—Ex parte 
R.A, Brown & Co., 198 So. 138. 
On motion to transfer an action from 
the law side to the equity side of the 
- circuit court, a demurrer was a proper 
rocedure to test the motion. Code 
923, § 6490._Hx parte R. A. Brown 
& Co., 198 So. 138. 


adjudication of any question of fact 
which may, be disputed, but will only 
inquire into the facts if they are con- 
troverted to determine whether’ the 
- claim is made in good faith and is 
not fictitious or made for delay. Code 
1923, § 6490.—Ex parte R. A. Brown 
0., 198 So. 138. 

Ii.App. The practice and procedure 
has been liberalized so as to avoid 
: mying plaintiff its day in court be- 
use it marked its complaint as a 
omplaint in chancery” instead of a 
“complaint in law’. Smith-Hurd Stats. 
ce. 110, § 125 et seq., § 259.17.—Mid- 
land Underwriters v. Travelers Casual- 
jee Co., 81 N.H.2d 614, 308 Ill.App. 


Md. The statute providing that un- 
der certain circumstances, cases may 
be removed from courts of law to courts 
of equity and vice versa, did not apply 
- to case in which circuit court was act- 
ing in its appellate capacity on appeal 
from an order of the State Tax Com- 
mission affirming the action of county 
commissioners in assessing taxpayers’ 
property, in view of statute expressly 
providing that appeal from the State 
Tax Commission shall be to_a court of 
law where the State Tax Commission 
has exercised appellate jurisdiction and 
to a court of equity where the State 
- Tax Commission has exercised original 
_ jurisdiction. Code 1939, art. 75, § 124; 
art. 81, § 194(a, b).—Doub v. State Tax 
Commission, 17 A.2d 114, followed in 
Finan v. State Tax Commission, 17 A.2d 
117 and McMullen Bros. v. State Tax 
Commission, 17 A.2d 117. 


N.J. Where the element of fraudu- 
Jent conveyance was eliminatej from 
suit in equity, so that all that was left 

was an action to recover a debt, the 
cause would be ordered transferred to 
a court of common law, since an ac- 
tion to recover a debt is cognizable 
only in a court of common law.—F. W. 
Horstmann Co. y. Rothfuss, 15 A.2d 
623, 128 N.J.Hq. 168. 

Pa.Com.Pl. Where there is conflict 
between Act, 10 P.S. § 81, and the 
church charter, the Act controls. Dis- 
pute between pastor of church in com- 
munion with Rome, and plaintiff mem- 
bers of congregation relating to affairs 
of the church, controlled by the canon 
law of the Roman Catholic Church. 

_ Where controvers would  disentitle 
plaintiffs to relief in equity, case prop- 
erly certified to the law side.—St. Vol- 
 odmir Greek Catholic Church vy. Kut- 

sky, 34 Luz.L.Reg.Rep. 132. 

_ Pa.Com.Pl. Question of fraudulent 
“conveyance can be tried out in equity 
without prejudice to any jury trial on 
the law side, to which defendants may 
become entitled in the course of pro- 
ceedings on a judgment or claim onsa 
note, Preliminary objections to equity 
bill, inspired by apprehension of being 
deprived, as above, unfounded.—First 
Nat. Bank y. Dodson, 34 Luz.L.Reg. 
Rep. 205. 

Pa.Com.Pl, Where plaintiffs file bill 
in equity for specific performance of 


contract, but are denied relief on the 
grounds of adegneny at law and the 
ease is certified to the law side of the 
court under Equity Rule 49, and the 
plaintiffs thereupon proceed to enter 
suit in assumpsit, defendant’s plea that 
he is being forced to undergo multiplic- 
ity of suits is not valid, even though on 
the law side a new and separate suit is 
entered under a new term and number; 
the new suit is in fact a continuation of 
the same cause.—Griscom vy. Puleo, 57 
Montg. 29. 

On transfer of cause from equity to 
law, the court, by rule 13 of the Penn- 
sylvania Rules of Civil-Procedure, may 
make such order concerning proceedings 
as will avoid unnecessary costs or delay. 
—Griscom v. Puleo, 57 Montg. 29. 

Utah. The proper procedure when a 
contested question arises in a probate 
proceeding involving the determination 
of disputed facts is to strike the mat- 
ter from the probate calendar and 
transfer it to the calendar of civil 
eases to be determined as a contested 
civil matter, but if parties come’ be- 
fore district court sitting in probate, 
with issues defined and are ready to 
proceed, and no objections are made, 
and court in the hearing follows the 
rules of practice in contesting civil ac- 
tions, court’s jurisdiction is not af- 
fected because it proceeds according 
to the rules applicable to the cause 
under another prescribed procedure, 
Rev.St.1933, 102-14-17—In re McLar- 


.en’s Hstate, 106 P.2d 766. 


The matter of transferring a cause 
from the probate caienuar to the civil 
calendar in same district court is not 
a matter of jurisdiction but one of pro- 
cedure, and the relief and rights which 
may be involved or to which the par- 
ties may be entitled are measured by 
the established rules of procedure. 
Rev.St.1933, 102-14-17.—In re McLar- 
en’s Hstate, 106 P.2d 766. 

Va. In suit for specific performance 
of contract for sale of stone quarry 
wherein defendant filed cross-bill seek- 
ing an ascertainment of the amount 
due for stone removed by plaintiff, it 
was error after denial of specific per- 
formance to refer cause to a master 
commissioner to ascertain and report 
what amount, if any, was owing to 
defendant for stone removed by plain- 
tiff, since amount of indebtedness 
should have been ascertained by trial 
before jury in a court of law, and the 
case should have been transferred to 
the law court for trial on the merits. 
Code 1919, § 6084.—Chesapeake & O. 
Ry. Co. v. Douthat, 10 S.H.2d 881. 


§ 32 

Fla. The chancellor’s authority to 
transfer case from equity side of the 
court to civil court of record was de- 
rived solely from statute, and he was 
without authority to exceed the statute. 
Acts 1931, c. 14658, § 75.—All Florida 
ase v. Thomas Manor, Ine., 1 So. 


If there was anything stated for equi- 
table cognizance, chancellor should have 
jealously guarded its jurisdiction for 
all lawful purposes rather than trans- 
ferring case to civil court of record 
with reservation. Acts 1931, c. 14658, § 
75.—All Florida Land Co. v. Thomas 
Manor, Ine., 1 So.2d 567. 

The statute authorizing transfer of 
ease from equity side of the court to 
civil court of record contemplates trans- 
fer only if case was_ erroneously 
brought on the equity side and does 
not contemplate the splitting of one 
lawsuit to make two. Acts 1931, e« 
14658, § 75.—All Florida Land Co. vy. 
Thomas Manor, Ine., 1 So.2d 567. 

Order transferring case from equity 
side of the court to civil court of record 
would be approved on certiorari with 
instructions to delete therefrom provi- 
sion retaining jurisdiction for purpose 
of administering equity as between the 
plaintiffs in event of recovery of judg- 
ment on the common-law side. Acts 
1931, c. 14658, § 75.—All Florida Land 
Co. v. Thomas enor, Inc., 1 So.2d 567. 


Vt. In action of contract for dam- 
ages for failure of defendant to per- 
form certain undertakings under a 
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lease of defendant’s farm, stock, and — 
tools at the halves, 
alleged full compliance with terms of 
lease and among other items sought an 
accounting for increase of dairy and 
division of crops and products, did 
not have an adequate remedy by an- 
swer and complaint in set-off, nor by 
complaint in book account, and defend- 
ant’s motion to have cause amended in- 
to a suit in equity and transferred to 
chancery court should have been grant- 
ed. P.L. 1580, 1605, 1612, 1613, 1618, 
1894, 1895.—Vaillanecourt v. Gover, 20 
A.2d 122, 112 Vt. 24. 


§ 338 

Miss. Where jurisdiction of chancery 
court was invoked solely on the unten- 
able ground of discovery but bill 
showed that complainant sought recoy- 
ery of allegedly usurious interest paid 
to defendant bank, cause should not 
have been finally dismissed, but should 
have been transferred to the circuit 
eourt, since facts alleged showed that 
complainant might be entitled to some 
relief. Code 1930, § 1946.—Williams vy, 
Deposit Guaranty Bank & Trust Co., 
1 So.2d 486, 190 Miss. 685. 

Pa. A bill in equity to enjoin prose- 
cution of action at law will be certified 
to law side of court where there is ade- 
quate remedy at law, and will be dis- 
missed where action at law already 
exists.—Prudential Ins. Co. of America 
v. Moore, 14 A,2d 277, 839 Pa. 13. 

2 


4 

N.Y.App.Div. In action for disabil- 
ity benefits under life policies wherein 
insurer counterclaimed for equitable 
relief to secure cancellation of total 
and permanent disability provisions 
and double indemnity provisions for 
misrepresentations as to treatment for 
prior illnesses and no motion was 
made for separation of legal and equi- 
table issues, trial court did not err 
in granting judgment in equity for in- 
surer.—Wilkes v. Equitable Life Assur. 
Soc. of U. S., 27 N.Y.S.2d 935, 262 
App.Div. 73, reargument denied 29 N. 
Y¥.S.2d 712, 262 App.Div. 848. 


§ 49 

Cal. Plaintiff was not entitled te re- 
lief from order denying his motion to 
vacate order setting cause for trial on 
ground that setting of cause for trial 
on certain date deprived plaintiff of 
time to which he was entitled to perfect 
his claim against estate of codefend- 
ant’s intestate, and to file supplemental 
pleadings concerning claim, where 
plaintiff, when cause was set for trial, 
did not appear or apprise trial court of 
facts concerning claim,~or ask for 
continuance, or for permission to file 
amended pleading.—Hayes v. Pierce, 
104 P.2d 499. 

Conn, Where defendant’s motion to 
strike from the jury docket recited that 
an issue of fact had once been joined 
and claimed that plaintiff had thereby 
abandoned her right to trial by jury, 
and defendant’s contention was brought 
forward for the first time by the de- 
fendant in his appeal brief that no new 
issue of fact was raised by amend- 
ments of plaintiff’s complaint, the trial 
court properly considered only the 
claim raised in the motion to strike 
from the jury docket. Gen.St.1930, § 
5624.—Leahey v. Heasley, 16 A.2d 609. 
127 Conn. 332. 

va. The statute authorizing court to 
strike cause from the docket after two 
years have passed without an order is 
designed to speed litigation and should, 
in general, be obeyed. Code 1919, 


6172, as. amended.—Lowry vy. Noell, 
13 S.B.2d 312. 
§ 51 
N.Y.App.Div. Litigants in tax cases 


are entitled to have their cases dis- 
pores of with reasonable dispatch.— 
eople ex rel. Morgan y. Cucci, 22 N.Y. 
8.2d 330, 260 App.Div. 827. 


57 

N.Y.App.Div. It was an improvident 
exercise of discretion to deny a prefer- 
ence to the trial of an action in view 
of plaintiff's physical condition and 
fact that she was 76 years old.—Hy- 
man yv. National Transp. Co,, 22 N. 
S.2d 683. 


N.Y.App.Div. A person who is on 


defendant, who © 
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s entitled 1 

he trial of a tort | n on ground of 
“destitution”, and a denial of prefer- 
ence is an abuse of discretion.—Stevens 
v. Bridge Auto Renting Corporation, 
(28 N.Y.S.2d 326, 262 App.Div. 872. 


C.C.A.Pa. The effect of improper 
voluntary statements by witnesses 
necessarily varies according to the at- 
mosphere of each trial, and each case 
must be examined on its own facts in 
determining whether the improper state- 
ment requires a mistrial—bBeck Vv. 
Wings Field, Inc. 122 F.2d 114, re- 
versing 35 F.Supp. 953. 

It is quite as necessary to protect 
party against improper remarks to 
jury by witness as it is against re- 
marks by counsel, such remarks being 
inexcusable in either case, and since 
the only protection injured party has 
must come from court, it should act 
promptly in the matter—Beck v. Wings 
Field, Inc., 122 F.2d 114, reversing 35 
F.Supp. 953. 

If prejudice remains after instruc- 
tions to disregard improper remarks 
of counsel or witness have been given, 
instructions are patently inefficacious 
and withdrawal of juror is mandatory. 
—Beck v. Wings Field, 122 F.2d 114, 
reversing 35 F.Supp. 953 

D.C.Pa. Where remarks of counsel 
or witnesses are made during trial, 
and they are objected to as improper, 
it is largely within the trial judge’s 
discretion to determine what corrective 
and protective action should be tak- 
en, and that action depends on the at- 
mosphere of the trial and all circum- 
stances. surrounding the remarks.— 
Katz v. Delaware & R. Corpora- 
tion, 38 F.Supp. 698. i 

Ala.App. One of the ultimate ob- 
jects in the trial of a case should be 
to arrive at a correct conclusion in the 
furtherance of justice—State v. 2147 
Pounds of Packing Stock Butter, 199 
So. 739, 29 Ala.App. 607. 

Considerable latitude of discretion is 
accorded to the nisi prius court in the 
conduct and _ regulation of trials.— 
State v. 2147 Pounds of Packing Stock 
Butter, 199 So. 739, 29 Ala.App. 607. 

Ark, The trial court is more than 
mere chairman preserving order in con- 
duct of trials, and is a vital force in use 
of his learning and experience in con- 
duct of trials, exercising judicial dis- 
cretion which must always be approved, 
except when it has-been demonstrative- 
ly abused.—Faulkner v. Big Rock Stone 
& Material Co., 143 S.W.2d 883. 


Cal.App. A trial court has power to 
enforce orderly conduct in its immedi- 
ate presence by those engaged in litiga- 
tion or taking part therein. Code Ciy. 
Proc. §§ 128, 177, 178.—Jayne, Occi- 
dental Indemnity Co., Intervener, v. 
Morck, 111 P.2d 696. 

Cal.App. The trial of a case should 
not only be fair in fact but it should 
also appear to be fair, and where con- 
trary appears judgment may be_re- 
versed on appeal.—Rosenfield v. Vos- 
per, 114 P.2d 29. , 

Cal.App. In action for injuries sus- 
tained by pedestrian in fall resulting 
when she stepped on a small piece of 
stone or broken concrete allegedly left 
by gas company in filling an excava- 
tion in alley, bringing into courtroom 
on a hospital stretcher of pedestrian’s 
husband who had been bedridden for 
some years, and who was called as a 
witness and gave material testimony 
relating to what occurred at time when 
a statement was taken was not preju- 
dicial on the ground that sight of the 
husband might inspire jury’s sym- 
pathy.—Parsell v. San Diego Consol. 
Gas & Electric Co., 115 P.2d 539. 

Il.App. Denial of motion to with- 
draw juror because a witness cried a 
little as he testified that he knew that 
accident wrecked his son’s life was not 
error where the court instructed jury 
to disregard any display of emotion 
and found that it was apparent that the 
witness merely lost control of himself 
and that there was nothing intentional 
about it—Creek v. Naylor, 33 N.H.2d 
740, 309 Ill.App. 601. 


_ JiLApp. —actio: ’ : 
plaintiff testified and jurors knew that 
She was deceased’s widow, court prop- 
erly denied defendant’s motion to 
withdraw juror and declare mistrial 
after plaintiff burst out sobbing while 
defendant’s attorney was discussing 
question of negligence during closing 
argument to jury, as plaintiff’s weep- 
ing had no effect on outcome of case.— 
Blachek v. City Ice & Fuel Co., 35 N. 
H.2d 416, 311 Ill.App. 1. 

Mich. The conduct of a trial is, to 

a large extent, under control of pre- 
siding judge, who has considerable 
discretion as to the manner of pro- 
cedure—Anthony y. Cochrane, 295 N. 
W. 197, 295 Mich. 386. 
_ Mo. The court’s refusal to discharge 
jury in negligence case because plain- 
tiff cried while on the stand was not 
error.—Murphy v. Fred Wolferman, 
Inec., 148 S.W.2d 481. 

N.C, Where, after commencement of 
trial in automobile accident case, a de- 
fendant made motion for a mistrial, 
addressed to discretion of court, on 
ground that his eodefendant with 
whom he was dealing “at arm’s length” 
had entered into an agreement with 
plaintiffs and thereafter ~ defendant 
elected to place circumstances of agree- 
ment before jury and was allowed to 
take credit for amount codefendant 
had agreed to pay to pian; and 
jury was instructed to disregard such 
agreement in determining defendant’s 
liability and to consider it only for 
purposes of credit if it came to award 
of damages, trial court did not commit 
error in refusing to grant defendant’s 
motion for a mistrial—Gold y. Kiker, 
10 S.H.2d 650, 218 N.C. 204, 


N.C. The presiding judge at trial 
is something more than an umpire, 
and ought to see that each side has 
a fair and impartial trial, and to this 
end it is within his discretion to take 
any action within the law so long as 
he does not infringe upon statutory re- 
strictions as to expression of an opin- 
ion upon facts. C.S. § 564.—Miller y. 
Ae ee 10 S.E.2d 708, 218 N.C. 

N.C. In personal injury action, re- 
fusal to grant mistrial upon plaintiff 
collapsing while giving her testimony, 
s0 as to necessitate an adjournment 
and recess of court, on ground that 
such incident might have aroused sym- 
pathy of jury, was not abuse of discre- 
tion, where there was nothing to in- 
dicate bad faith on part of plaintiff, 
or fraudulent imposition on trial court. 
—Simpson vy. American Oil Co., 14 S.E. 
2d 638, 219 N.C. 595. 


Pa.Super. The rule that judge has 
imperative duty to conduct trial with 
impartiality applies to all cases wheth- 
er criminal or civil.—Vetrulli v. Wal- 
lin Concrete Corporation, 18 A.2d 535. 

R.I. A jury trial should be so con- 
ducted that a verdict may command 
confidence as the jury’s decision upon 
an honest consideration of the evi- 
dence, uninfluenced by prejudice or 
sympathy, and when improper matter 
of harmful nature is intentionally in- 
jected or creeps into the evidence, it 
is the duty of the trial justice upon 
complaint being made, to free the evi- 
dence from such matter, if possible, 
with proper warning to the jury, and 
if that is not reasonably possible, then 
case should be passed.—Lavigne v. Bal- 
lantyne, 17 A.2d 8465. 

Where improper matter is intention- 
ally injected or accidentally creeps in- 
to the evidence, in a personal injury 
action, and complaint is made, wheth- 
er the case should be taken from the 
jury and passed because of possible 
harm to the defendant is not a matter 
resting in the mere discretion of the 
trial justice, but trial justice is  re- 
quired to rule on what is substantially 
a question of mixed law and _ fact.— 
Lavigne vy. Ballantyne, 17 A.2d 845. 

Tex. Generally the ‘“‘trial’ of a case 
includes every step taken in the deter- 
mination of the issue between the par- 
ties and therefore includes the hearing 
on a motion for new trial—Lawyers 
Lloyds of Texas v. Webb, 152 S.W.2d 
1096, reversing 150 S.W.2d 181. 
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Generally the term “actual trial 
means the hearing in open court, lead-— 
ing up to rendition of judgment on 
questions of law if the case is dis- — 
posed of on questions of law, or on 
questions of fact if the final judgment — 
is rendered on the  facts.—Lawyers — 
Lloyds of Texas v, Webb, 152 S.W.2d ~ 
1096, reversing 150 S.W.2d 181. 
, Tex.Civ.App. A party is entitled to 
a fair and impartial trial, and to ob- 
tain this a fair and impartial jury is 
requisite, and, if such right is im- 
periled by anything that occurred dur- 
ing course of trial, it is trial judge’s 
duty to declare a mistrial and post- 
pone case or summon another jw yi 
and an infraction of the duty const a 
tutes reversible error.—Bauer v. Bauer, 
145 S.W.2d 599. Meters, 
Va. The administration of justic 
demands that verdicts, criminal as well 
as Civil, shall be rendered by impartial 
juries and shall be the result of honest 
deliberations, free from prejudice or 
bias.—Mack v. Commonwealth, 15 S. 
2d 62, 177 Va. 921. j 


§ Fay 
C.C.A.Pa. A party or his ecounse 
may expressly waive right to be present 
at every stage of the trial or may waiy 
such right by voluntarily absenting — 
himself from the courtroom in whic! 
trial is being conducted, and in suc 
case the trial judge may proceed with 
the trial im absence of the party a 
his counsel even to extent of recallii 
jury from their deliberations for s 
additional instruction on the law as o 
casion may require.—Arrington v. Rob 
ertson, 114 F.2d 821. ‘eee 
The parties to a trial are entifled — 
to anticipate and bound to presume, 
in absence of notice to contrary, that 
all proceedings will take place in open ~ 
court in the courtroom assigned for the 
trial and will be reported by the eourt 
stenographer, and a party or his coun ; 
sel who voluntarily absents himself 
from the courtroom consents to such 
proceedings only as take place in the 
courtroom in his absence, but not the 
proceedings which take place elsewhere. 
—Arrington v. Robertson, 114 F.2d 821. 
Waivers of the right to be present a 
a particular stage of the trial are re 
quired to be strictly construed.—A 
rington v. Robertson, 114 F.2d 821. — 
Ga. Generally, parties have the righ 
to be present at all stages of the trial. 
pee: v. Willingham, 15 S.H.2d 
5 ear 


Wyo. Every one having matter in 
litigation before any tribunal, court, 
or county board must be present at — 
every session at which controversy may — 
be determined until final disposition 
thereof in order to protect his rights, 
and he stays away at his peril—Home 
Owners’ Loan Corporation vy. Diefen- | 
derfer, 112 P.2d 568. : 


§ 67 

Or. A trial judge was not guilty of 
arbitrary denial of right to have pro- — 
ceedings taken down by _ reporter, — 
where it did not appear that any de- — 
mand for reporter had been made or 
that judge had made any ruling in © 
such respect.—State ex rel. Bassett vy. — 
Bassett, 113 P.2d 432. Sie a 


§ 68 fa 
Cal.App. Where no request was 
made for appointment of interpreter 


for examination of defendants as wit- 
nesses, and defendants were examined — 
at great length and responsiveness and 
intelligibility of their answers indi- 
eated their comprehension of questions 
asked, court did not err in failing to 
appoint an _ interpreter.—Forman vy. 
Goldberg, 108 P.2d 9838. 
§ 69 

Mo.App. In action on life poliey in- 
volving only question whether a par- 
ticular premium had been paid, though 
insurer was entitled to open and close 
the case, the evidence did not show 
that the trial court abused his discre- 
tion in refusing to give insurer the 
right to open and close.—Hill v. Con- 
necticut Mut, Ins. Co, of Hartford, 146 
S.W.2d 651. 1 

Mo.App. In replevin to recover notes 
and trust deed, which defendant al- 
leged that he purchased from plaintiff 
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through plaintiff's employee, burden 
of establishing that employee acted 
within scope of his authority and that 
there was valid sale of such instru- 
’ ments was on defendant, so that trial 
-eourt did not abuse discretion in per- 
mitting defendant to open and close 


argument to jury.—luechtefeld  v. 
- Marglous, 151 S.W.2d 710. 
N.Y.Sup. The right to open and 


close belongs to the party who holds 
the affirmative of the issues in the 
case, and party who cannot prevail 
without giving any evidence and must 
_ offer some proof has the right to open 
: and close.—Flaherty v. Wunsch, 28 N. 
es - 202073: 


} : 70 
JUll.App. Under’ statute providing 
_ that every answer and subsequent 
pleading shall contain an explicit ad- 
mission or denial of each allegation of 
pleading to which it relates, where 
seller seeking to recover price of ma- 
chinery alleged purchase and delivery 
by it to buyer at prices specified in 
statement with an affidavit that total 
amount due for shipment was $1,755.40, 
and buyer’s affidavit of defense merely 
denied that there was due seller such 
amount and did not deny purchase, 
shipment, or prices, seller established 
a “prima facie case’, and burden was 
upon buyer to establish an affirmative 
_ defense. Smith-Hurd Stats. c. 110, § 

164.--Foote Bros. Gear & Machine Cor- 


poration v. Maplewood Machinery Co., 
faegeeN. E20) 869, “307 Ill-App, 237, 
: “Miss. The return of the city assessor 
who assessed Dep erly. of taxpayer was 
“prima facie’ correct and the burden 
_ of proof on appeal to the circuit court 
_ from decision of city commissioners 
adopting the assessment was on the 
taxpayer who therefore had the right 
to open and_close argument. Code 
(1930, § 62.—City of Jackson v. Mc- 
Cardle’s Bstate, 198 So. 736. 
Mo.App. Where trial court in action 
to recover on notes and to foreclose 
chattel mortgage securing notes in- 
‘structed jury in clear, simple and 
direct language that real issues were 
affirmative defenses of defendant that 
plaintiff was not a bona fide indorsee in 
- good faith, that total or partial failure 
_ of consideration as a defense was avail- 
7g _ able to defendant, and that burden of 
es was on defendant to prove such 
defenses, and the case was close, trial 
court committed reversible error in re- 
fusing to grant defendant the right to 
4 open and close the argument.—Farmers 
Bank of Trenton v. Ray & Son, 148 S. 
W.2d 120. 
_Yhe fact that burden was on plain- 
tiff in action to recover on notes and to 
foreclose a chattel mortgage securing 
> the notes to prove the reasonableness 
of attorney’s fee provided for in the 
notes, would not deprive defendant of 
its right to open and close the argu- 
ment because it had the burden of 
‘ arava the defense that plaintiff was 
not a bona fide indorsee in good faith. 
—Farmers Bank of Trenton v. Ray & 
Son, 148 S.W.2d 120. 


§ 71 
N.Y.Sup. On separate trial of issues 
relating to release in action for injuries 
allegedly caused by negligence, defend- 
ant had burden of establishing release 
and hence had right to open and close 
though plaintiff would have burden of 
proof and right to open and close on 
questions of negligence.—Flaherty v. 
Wunsch, 28 N.Y.S.2d 178. 
§ 72 
Tex.Civ.App. In action on note given 
in part payment for tractor, where de- 
_ fendant, in order to obtain right to 
open and close, admitted plaintiff’s 
cause of action except as it might be 
defeated by special defenses in answer, 
defense of want of consideration by 
reason of alleged fraudulent misrepre- 
sentations as to condition of tractor 
wags thereby ‘‘abandoned” and only the 
alleged failure of consideration could be 
relied upon to defeat plaintiff’s recoy- 
ery. District Court Rules, rule 31,— 
Riddle v. Corcorran, 150 S.W.2d 275. 
In action on note given in part pay- 
ment for tractor, where pleadings and 
verdict of jury would support a can- 


aig 


Defendant’s admission, 
made in order to obtain right to open 
and close, that plaintiff would be en- 
titled to recover on his cause of action 
set out in petition, except for facts al- 
leged in answer, admits every fact al- 


Tex.Civ.App. 


leged in plaintiff’s petition necessary 
to his recovery in the first instance and 
constitutes an abandonment of all de- 
fensive matter except that in nature of 
confession and avoidance. District 
Court Rules, rule 31.—Riddle v. Cor- 
corran, 150 S.W.2d 275. 

Tex.Civ.App. In action on note by 
payee, admission filed by defendant to 
obtain right to open and close pre- 
cluded defense that defendant was an 
accommodation maker, and hence that 
note was without consideration.—Hic- 
kox v. Hickox, 151 S.W.2d 913. 


§ 84 

Ky. A litigant who desires to pre- 
serve right to closing argument, even 
when clearly entitled thereto, must in- 
sist upon it at beginning of trial and 
not permit antagonist to go forward 
and assume burden of proof without 
also giving him the right to the clos- 
ing argument.—Adams v. Common- 
wealth ex rel. State Highway Commis- 
sion, 146 S.W.2d 7, 285 Ky. 38. 


§ 

Ill.App. Where no reason was 
shown why defendant’s witnesses were 
not present at trial, trial court did not 
abuse discretion in refusing to delay 
trial until certain witnesses for de- 
fense could be procured.—Marks_ vy. 
Marks, 31 N.H.2d 399, 308 Ill.App. 276. 

Ill.App. Where action on contract of 
settlement of insurance claim had been 
specially set for trial for several weeks, 
and court excluded photostatic copy of 
draft relied on to sustain defense of 
payment, which did not bear plaintiff’s 
endorsement but merely endorsement 
in plaintiff's name by ‘trustees’ whose 
right to act for plaintiff was not 
shown, refusal to grant additional time 
in which to obtain original draft was 
not error.—Wilson v. Glens Falls Ins, 
Co., 32 N.H.2d 961, 309 Ill.App. 286. 

Mass. A party is not commonly jus- 
tified in depending upon his opponent 
to locate his witnesses, and, if witness 
eannot be procured after proper ef- 
forts, proper remedy is to move for 
postponement of original hearing, even 
if witness has been secreted by oppo- 
nents.—Stephens v. Lampron, 30 N.E. 
2d 838, 308 Mass. 50, 131 A.L.R, 1516, 

N.Y.App.Div. Where corporate de- 
fendant’s president, who was a neces- 
sary and material witness in action for 
agreed price of goods sold and deliv- 
ered, was seriously ill at time of trial, 
defendant was entitled to an adjourn- 
ment of the trial, and trial court im- 
properly exercised discretion in direct- 
ing that an inquest be taken.—Concord 
Oil Corporation v. York Heat Service, 


Inc. 27° N.Y.S2d "738," 262, App. Div. 
758. 
Pa.Super. If a defendant has been 


properly served with a summong and 
fails to appear, a justice may adjourn 
the case without notifying the defend- 
ant.—Clinger v. Patterson, 14 A.2d 371. 
140 Pa.Super. 443. 

Tex.Civ.App. In automobile accident 
ease, trial court’s refusal to grant a 
postponement of trial to give defend- 
ants an opportunity to secure testimony 
of two persons to corroborate witness’ 
statement as to speed of plaintiffs’ au- 
tomobile was not error where due dili- 
gence would have advised defendants 
that statement had been taken from 
witness in presence of such two per- 
sons.—Houston Oxygen Co. 
145 S.W.2d 300, Boece granted, 


Ala.App. To permit or to refuse to 


allow experiments, - 


v. ‘Davis, 


we sat 


tests to be made is wi 
court’s discretion.—State v. 2147. ) 
of Packing Stock Butter, 199 So. 7 
29 Ala.App. 607. g 

In proceedings for condemnation of 
renovated butter on ground that it was 
an adulterated food as that term is 
used in the Agricultural Code, Circuit 
Court properly ordered examination of 
additional samples of butter outside 
of court. Agricultural Code, §§ 39, 217 
et seq.—State v. 2147 Pounds of Pack- 
ing Stock Butter, 199 So. 739, 29 Ala. 
App. 607, ; 

Fla. In action on double indemnity 
clause of life policy wherein insurer 
asserted that death was suicidal, evi- 
dence of experiments and demonstra- 
tions, in and out of presence of jury 
tending to show insured’s inability to 
hold the gun in position to take his 
life, was properly admitted where ex- 
periments were made under same or 
similar circumstances to those involved. 
—Mutual Life Ins. Co. of New York v. 
Bell, 3 So.2d 487. 

90 


§ 

C.C.A.Ill. It is entirely proper for 
court to indicate to counsel the basis 
of his ruling upon matters of evidence 
not only in the interest of fairness 
but for the guidance of counsel in 
subsequent examination.—Chapman v. 
Alton R. Co., 117 F.2d 669. 

Ala. In motorist’s action for injuries 
sustained in grade crossing collision, 
allowing the jury to view the railroad 
tracks at crossing where the collision 
occurred was within the court’s discre- 
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tion.—Johnson vy. Louisville & N. R. 
Co., 198 So. 350. 
Cal.App. Record established that 


case was fairly presented upon its mer- 
its and that the trial court was not 
prejudiced or biased in any respect.— 
Lentz v. Hartman, 111 P.2d 404. 

Cal.App. Where nearly two _ years 
elapsed after pedestrian was injured 
in a fall resulting when she stepped on 
a small piece of stone or broken con- 
crete allegedly left by gas company in 
filling an excavation in alley, and there 
was no possible way of having the 
conditions the same, denial of a mo- 
tion to have jury view scene of acci- 
dent was within the court’s discretion. 
—Parsell v. San Diego Consol. Gas & 
Hlectric Co., 115 P.2d 5389. 


Cal.App. The statute authorizing 
trial court in its discretion to permit 
jury to view scene of an accident does 
not deprive a party of his property 
without “due process of law’ contrary 
to Fourteenth Amendment of Federal 
Constitution. Code Civ.Proe. § 610; 
U.S.C.A.Const. Amend. 14.—Shields v. 
Oxnard Harbor Dist., 116 P.2d 121. 

Idaho. View of allegedly damaged 
realty should be had only in the com- 
pany and presence of attorneys, judge 
and bailiff in charge of jury, and any 
interested parties, particularly land- 
owner or witnesses, should not be al- 
lowed in the vicinity at time of the 
view, or allowed to talk with jury. 
Code 1932, § 7-209.—Alesko vy. Union 
Pac. R. Co., 109 P.2d 874, 

Ky. In action against city for dam- 
ages to house caused by diverston of 
water in construction of street, jury’s 
inspection of other property in the 
vicinity when jury visited the premises 
was not improper.—Rust v. City of 
Newport, 145 S.W.2d 511, 284 Ky. 567. 


§ 91 

Cal.App. Although efforts on part of 
a trial judge to expedite proceedings 
and encourage settlement out of court 
are ordinarily to be commended, such 
efforts should never be so directed as 
to compel either litigant to make a 
forced settlement.—Rosenfield yv. Vos- 
per, 114 P.2d 29. 

In a nonjury trial, the trial judge 
should not prejudge issues but should 
keep an open mind until all evidence 
is presented to him, and he is bound 
to refrain from forming an opinion on 
issues of fact until case is finally sub- 
mitted to him.—Rosenfield v. osper, 
114° P.2a"29- 

Fla. In action for malicious prose- 
eution, false imprisonment, and con- 
spiracy, trial court properly directed 


re it appear- 
the only one 


2 ‘such verdict was ( } 
whi could properly be reached and 
that any other verdict would have to be 
set aside, and remarks made by trial 
court in directing the verdict, all of 
which remarks applied to some aspect 
of the litigation, were not improper.— 
White v. Miami Home Milk Producers 
Ass’n, 197 So. 125, 143 Fla. 518. 

Okl. A trial judge’s ruling, which is 
subject only to the criticism that it is 
not in accordance with the law, is not 
judicial ‘“misconduct’.—Empire Oil & 
Refining Co. v. Fields, 112 P.2d 395. 

Ordinarily, eounsel may not com- 
plain of slight or not seriously preju- 
dicial improprieties in remarks or com- 
ment by the trial court, where they are 
provoked by the counsel himself.—Em- 
pire Oil & Refining Co. v. Fields, 112 
P20 395. 

Pa. In action of trespass for dam- 
age to property caused by dust which 
allegedly originated in and was blown 
from a coal cleaner used in connection 
with defendant’s mine, record justified 
trial judge’s statement calling attention 
to fact that plaintiff administrator had 
previously brought suit against a rail- 
road company for injuries to the prop- 
erty during the period in question by 
dust emitted from its locomotives.— 
Kramer v. Pittsburgh Coal Co., 19 A.2d 
362, 341 Pa. 379. 

§ 93 

Okl. Counsel may properly be direct- 
ed by the trial judge to refrain from 
delay, or to get on with the trial, or the 
trial judge may comment on a waste or 
excessive consumption of time in the 
trial, so long as counsel is not unduly 
restricted, or his knowledge challenged, 
or his motive impugned.—Empire Oil 
& Refining Co. v. Fields, 112 P.2d 395. 

Where counsel engaged in the trial of 
an action is guilty of impropriety or 
misconduct, a proper admonition, cen- 
sor, or rebuke by the presiding judge, 
in the presence and hearing of the jury, 
is ordinarily not prejudicial, if not 
couched in intemperate language, al- 
though it is ordinarily preferable that 
any rebuke be administered in the ju- 
ry’s absence.—Empire Oil & Refining 
Co. v. Fields, 112 P.2d 395. 


A trial judge is justified in using to 
counsel language sufficiently pointed 
and emphatic to put an end to objec- 
tionable conduct, and some warmth 
or asperity in interchanges between 
eounsel and court will not give grounds 
for complaint particularly in hotly con- 
tested cases—Empire Oil & Refining 
Co. v. Fields, 112 P.2d 395. 


The manner of emphasis or force of 
expression of a judge that cannot be 
reasonably interpreted to express a 
wrong opinion as to the law or facts, 
or to express an opinion of fact which 
should be left wholly to the jury, can- 
not be assigned as error, sO mere de- 
cisiveness or abruptness of manner is 
not necessarily objectionable, nor is 
impatience, discourtesy, or bad man- 
ners, provided the essentials of sound 
judicial conduct are not violated, and 
complaint cannot ordinarily be made of 
the tone of voice used by a judge, un- 
less some actual error is committed.— 
Hmpire Oil & Refining Co. v. Fields, 
112 P.2d 395. 


§ 99 

Mass. In libel action, where judge 
made no final ruling that plaintiff had 
made no attack upon defendant news- 
paper, and submitted to jury the ques- 
tion whether attack was made upon 
newspaper or its agent as such, earlier 
expression of opinion by judge, in 
ruling on evidence that there was no 
evidence that attack was upon the 
newspaper was not sufficient ground 
for exception.—Conroy v. Fall River 
Herald News Co., 28 N.E.2d 729. 


Okl. Trial judge’s statements before 
jury that defendants’ counsel brought 
out certain evidence after objection to 
it had been sustained, that defendants’ 
counsel was attempting to get incom- 
petent testimony in by innuendo or the 
back door, and that anything that de- 
fendant’s counsel caused to occur would 
not occur out of jury’s presence so far 


ae = 
eens BED 


as the trial judge was did 
not constitute grounds for reversal.— 


‘ei 
‘Gar 
teat * 


rned,-did 


conce 
Empire Oil & Refining Co. v. Fields, 
IZ O be! 4 

A trial judge may properly give his 
reasons for excluding testimony.—Em- 
pire Oil & Refining Co. vy. Fields, 112 
P.2d 395, ‘i 
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§ 

N.C. In action for malicious prose- 
eution, trial court’s remarks that de- 
fendant’s motion for judgment as of 
nonsuit was allowed, that there was 
a serious defect in the record, that 
plaintiff did not introduce the sum- 
mons which was material, and that, if 
plaintiff wanted to reopen and intro- 
duce, the court would allow plaintiff to 
do so, did not constitute the expression 
of an opinion, prohibited by statute, 
that a fact was fully or sufficiently 
proven. C.S. 564.—Miller v. Green- 
wood, 10 S.H.2d 46 218 N.C. 146. 


01 

Mich. In an equity suit for an ac- 
counting involving questions of fraud, 
it was proper for the trial judge to 
comment on the manner in which de- 
fendants gave answers when testifying 
in so far as their manner affected their 
credibility as witnesses.—Battle Creek 
Food Co. v. Kirkland, 299 N.W. 167, 
298 Mich. 515. 

Okl. During the conduct of a trial 
a trial judge should refrain from any 
comments in the presence of the jury 
as to the merits of the case or the truth 
or falsity of the testimony, and should 
refrain from making to counsel any 
unnecessary remarks or admonitions 
which may tend to a result prejudicial 
to a litigant or influence jury on the 
merits, but trial judge may use such 
measures as may be necessary to main- 
tain the court’s renee and rebuke the 
impropriety or misconduct of counsel.— 
Empire Oil & Refining Co. v. Fields, 
1226 P2395: 

Where defendants sought to show 
that plaintiff’s witness contradicted his 
testimony on former trial, and plaintiff 
sought to show that the contradiction 
was probably due to a stenographie er- 
ror in the record of the former trial,. 
and on examination of reporter, who 
was not the reporter at the former trial, 
counsel for defendants asked the re- 
porter if he ever knew the former re- 
porter to make a mistake before, trial 
judge’s remark that all reporters make 
mistakes and there is» no use “trying 
to kid us here,” was improper, but did 
not warrant reversal. 22 OklI.St.Ann. 
§ 1068—Hmpire Oil & Refining Co. v. 
Fields, 112 P.2d 395. 

Tex.Civ.App. In suit to set aside 
deeds from grantor to son on ground 
that grantor was not of sound mind 
at time of execution of deeds, trial 
court’s statement that witness was 
medical witness and could answer ques- 
tion inquiring whether witness had 
treated grantor and had talked with 
grantor about business affairs, and if 
so was grantor’s conversation reason- 
ably connected and that of a rational 
and normal person, was not objection- 
able as a “‘comment on evidence’’, where 
statement was merely in response to 
objection made with reference to quali- 
fications of witness, which matter was 
within trial court’s discretion.—Kin- 
cheloe v. Kincheloe, 152 S.W.2d 851, 
error refused. 
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Okl. A trial juuge should refrain 
from any remark or demeanor during 
trial which indicates opinion on merits 
of case or truth or falsity of testimony, 
—Central Fire Ins. Co. of Baltimore v. 
Smith, 107 P.2d 361. 
§ 107 é 
Okl. Trial judge’s conduct in al- 
legedly sustaining an objection when 
none was made, though not proper con- 
duct, was immaterial—HEmpire Oil & 

Refining Co. v. Fields, 112 P.2d 395. 
Trial judge’s conduct allegedly ex- 
eusing one of plaintiff’s medical wit- 
nesses before defendants’ counsel were 
through with recross-examination when 
defendants’ counsel asked a hypotheti- 
eal question, for the purpose of im- 
peachment, concerning a matter which 
had already been substantially covered, 
was improper, but harmless.—Empire 


Improprieties or irregularities in 
conduct of a trial judge are fatal o 
where there is such departure fro 

Ie) 


f § 109 fear 
Tex.Civ.App. Trial court is not at 
thorized to exclude a spectator who 
ap interest is curiosity except you 
an r 


to influence the jury, or to interfer 
with the proper and orderly condu 
the trial—Sugg v. Sugg, 152 S. 
446, error dismissed. 
In former wife’s action to set asi 
divorce judgment after remarriage of 
husband, where plaintiff sought to 
clude wife of husband’s second m 
riage from the court room during 
trial by request which court reft 


Sugg v. Sugg, 152 S.W.2a 446, err 


ic 3s) $118 fit hae 

Ky. It is litigant’s duty throughout 
the trial to preserve his rights and 
me and in 


postpone the insistence upon his rights 
exclusively upon appearances as they 
then exist—Adams vy. Commonwealth 
ex rel. State Highway Commission, 14 
S.W.2d 7, 285 Ky. 38. ; 
_N.H. Error of trial correctible upon 
its commission is ordinarily waived if 
offended party does not then use rea- 
sonable diligence in seeking correction. — 
Re ae v. L. H. Shattuck, Inc. aly 


§ 113 y 

Tenn.App. There is a distinction b 
tween the ‘admissibility of evidence 4 
and proof, and where the former is un- — 
der consideration, the question is 
whether the circumstance is to be con- | 
sidered at all and not whether it suf- 
fices for a demonstration.—Pickard ve 
Berryman, 142 §.W.2d 764. Sh 
§ 114 ea: 

Ala. In landowner’s action against — 
municipality for damage to realty, ae 
duplicate copy of claim filed with city 
attached to complaint as exhibit would Ni 
not establish allegation of complaint 
that claim was made and notice given 
as required by statute, unless exhibit — 
was offered in evidence and proved by 
plaintiff. Gen.Acts 1915, p. 297, § 10.— 
nee of Birmingham v, Nichols, 1 So.2d 


“Mass. In proceeding to revoke pro- 
bate court’s decree which authorized 
guardian of petitioner to transfer cer- r 


tain stock to himself individually, the 
effect of reference in petition to peti- 
tion filed by guardian and to order 
appointing a guardian ad litem was to. 
make the instruments referred to a 
part of the pleadings, but they did not 
thereby become evidence at the trial. 
—Anagnostopoulos vy. Anagnostopoulos, 
30 N.H.2d 410, 307 Mass, 493. 
§ 115 

Ga.App. In beneficiary’s action on 
double indemnity provision of life pol- 
icy, permitting admission of proof of 
death submitted by beneficiary to in- 
surer, notwithstanding stipulation and 
admission by insurer’s attorney that 
proof of death had been submitted was 
not error, where stipulation also stated 
that insurer did not admit that proof 
of loss was sufficient and satisfactory 


—6§ «116 . 
insurer.—New York Life Ins. Co. 
be Titner, 14 S$.H.2d 203, 64 Ga.App. 


806. a 


8 

Cal.App. Where lessor’s complaint in 
action for breach of provision of oil 
lease, requiring lessee to give written 
notice to lessor of the intention to 
abandon any well, alleged that no no- 
tice of any kind had been given by 
lessee to lessor of the abandonment of 
any or all of five wells which had been 
abandoned, admission by lessor’s at- 
orneys in fact of receipt of written 
notice from lessee of abandonment of 
two of such wells would have justified 
‘a rejection by trial court of all testi- 


Il. Facts admitted by the pleadings 
need not be introduced in evidence,— 
Peters v. Peters, 33 N.H.2d 425, 376 Ill. 
37 


Mo. In action against railroad for 
‘injuries to switchman caused by failure 
supply adequate handbrake, admis- 
‘sion by attorneys that receivers were 
engaged in interstate commerce dis- 
pensed with proof of that issue, and 
made it unnecessary to submit it to 
ury. Federal Safety Appliance Act, 
2) 45 U.S.C.A. § 11.—Wild v. Pitcairn, 
149 S.W.2d 800. : 
Va. In action on fire policy, insured 
is not required to prove conceded facts 
which might also be shown by direct 
evidence, or by admissions or conces- 
_ sions fairly establishing them.—Liver- 
‘pool & London & Globe Ins. Co. V. 
olling, 10 8.H.24 a 


8 
Tex.Civ.App. Statements offered as 
vidence of truth of fact asserted must 
e subjected to two tests, namely, the 
person making the assertion must be 


-eonfronted with the opponent and with 
the tribunal when making the asser- 
tion and giving his answers.—American 
Nat. Ins. Co. v. Fress, 142 S.W.2d 531, 
error dismissed, judgment correct. 
“ bf 


suit by riparian 
wners to abate wrongful diversion of 
waters of stream by water improve- 
ment. district which claimed under ir- 
yigation company which had diverted 
‘all water of stream for more than 30 
years without interruption, exclusion 
of irrigation company’s deed to district 
was not reversible error, where deed 
was not filed in the cause, and notice 
of filing was not given, and the seal 
of irrigation company was not affixed 
to deed. Rev.St.1925, arts. 1322, 3729. 
—Zavala County Water Imp. Dist. No. 
'8 vy. Rogers, 145 S.W.2d 919. 
1 8 120 

Tex.Civ.App. Where rule excluding 
witnesses from courtroom was invoked 
in civil case, it was within sound dis- 
eretion of trial judge to excuse ex- 
nf pert witness from operation of rule,— 
ay Portilla Drilling Co. y. Miller, 144 S. 


g§ 11 
Tex.Civ.App. In 


ar W.2d 936, error dismissed, judgment 
5 correct, 
4 § 125 

N.Y.App.Div. An order granting a 


mistrial because of failure of attor- 
ney for a defendant to keep his agree- 
ment following a request by the court 
to present some 84 exhibits to attor- 
neys for other parties for examination 
so that the exhibits might be of- 
fered en masse and objections taken 
_in a like manner, in order to expedite 
the trial of a case that had been de- 
- jJayed for years, was proper, where no 
adequate explanation for failure to 
comply with agreement was_ given.— 
i Wirst Nat. Bank of Nutley, N. J., v. 
- Commercial Casualty Ins. Co., 27 N.Y. 
§$.2d 481, 262 App.Div. 794. 
Tex.Civ.App. Where statute provid- 
ing that any duly and properly re- 
eorded instrument shall be admitted 
as evidence in any suit provided that 
the party to give such instrument in 
evidence shall file it among the papers 
of the suit in which he proposes to 
use it, at least three days before com- 
mencement of the trial, and give notice 


NRTA AONE 


of such filing to the opposite party, 


or his attorney of record, was not com- 
plied with by party introducing min- 
eral deeds, trial court committed re- 
yersible error in not sustaining objec- 
tion to their admission on ground that 
no predicate had been laid for their 
admission, where decree rested on the 
deeds. Vernon’s Ann.Civ.St. art. 3726. 
—Johnson y. Stickney, 152 S.W.2d 921. 

The statute providing that any duly 
and properly recorded instrument shall 
be admitted as evidence in any suit 
provided that the party to give such 
instrument in evidence shall file it 
among the papers of the suit in which 
he proposes to use it, at least three 
days before commencement of the trial, 
and give notice of such filing to the 
opposite party or his attorney of rec- 
ord, is ‘‘mandatory”. Vernon’s Ann, 
Civ.St. art. 3726.—Johnson y. Stickney, 
152 S.W.2d 921. 

Tex.Civ.App. Where an instrument, 
whereby beneficiary named in trust 
deed to realty appointed a substitute 
trustee, directing him to foreclose the 
deed of trust, and a deed whereby such 
substitute trustee purported to convey 
the realty pursuant to a sale thereof 
under the trust deed, were not filed 
among the papers of the case three days 
prior to trial, nor three days’ notice 
thereof given to opposing parties, such 
instrument and deed, in the absence 
of proof at common law of their execu- 
tion, were inadmissible in trespass to 
try title to the realty covered by such 
deed, which had for several years been 
occupied by husband and wife as their 
homestead and was so occupied at the 
time of trial. Vernon’s Ann.Civ.St. art. 
8726.—Watson vy. Toler, 153 S.W.2d 506. 

Tex.Civ.App. The introduction of 
X-ray pictures of injured part subject- 
ed the pictures to examination of ex- 
perts of the opposite party, but did not 
subject person of injured party until 
a physical exhibition of the injured 
part had been voluntarily offered in 
evidence by the party plaintiff.—Kirk- 
patrick vy. Neal, 153 S.W.2d 519, er- 
ror refused. 

§ 128 


Tex.Civ.App. It is more regular to 
invoke rule as to witnesses before the 
pleadings are read and the testimony 
starts, but where no prejudice results 
in not doing so, failure to follow the 
regular practice is no ground for re- 
versal.—Elisworth vy. Ellsworth, 151 S. 
W.2d 628, error refused. 

§ 129 

Tex.Civ.App. The question concern- 
ing exclusion of witnesses and the 
propriety of exempting certain classes 
of witnesses from operation of an or- 
der excluding witnesses, or of permit- 
ting witnesses who have not been 
placed under the rule or who have 
violated the rule to participate in the 
trial and testify, is one that rests 
largely in discretion of trial judge 
whose action will not be disturbed un- 
less an abuse resulting in injury to the 
complainant party is shown.—Vaughn 
v. Gulf Ins. Co., 151 S.W.2d 227. 

In suit to try title to realty wherein 
the rule was invoked as to witnesses, 
action of trial court in permitting a 
witness who was alleged to be own- 
er of land at time of trial to remain 
in courtroom and participate in the 
trial and testify, over objection of de- 
fendant, was not an abuse of discre- 
tion, so as to require reversal, especial- 
ly in absence of a statement of facts 
in the reviewing court.—Vaughn y. Gulf 
Ins... Co. 151 Siw2d. 227 

Tex.Civ.App. The matter of the ex- 
clusion of a witness from the rule is 
addressed to sound discretion of trial 
court._Sugg v. Sugg, 152 S.W.2d 446, 
error dismissed. 


§ 132 
N.¥.Sup. In an action against a 
corporation, caution should be exer- 


cised in considering an application to 
exclude from the court room the offi- 
cers of the corporation or a _ repre- 
sentative in charge of the matters liti- 
gated._Sherman vy. Irving Merchandise 
Corporation, 26 N.Y.S.2d 645. 

3 


§ 13 
Tex.Civ.App. ‘he question concern- 
ing exclusion of witnesses and the 


propriety of exempting ry ‘tain cla 
of witnesses from operation of an or- 
der excluding witnesses, or of permit- " 
ting witnesses who have not been ae 
placed under the rule or who have vio- ae 
Jated the rule to participate in the trial 
and testify, is one that rests largely 
in discretion of trial judge whose ac- 
tion will not be disturbed unless an 
abuse resulting in injury to the com- 
plainant party is shown.—Vaughn y. 
Gulf Ins. Co., 151 S.W.2d 227, 
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Il.App. It is within trial court’s dis- 
eretion to permit witness, present in 
courtroom after entry of court’s order 
excluding witnesses therefrom, to testi- 
fy.—Blachek v. City Ice & Fuel Co., 35 
N.E.2d 416, 311 Ill.App. 1. 

In death action, trial judge did not 
abuse his discretion in allowing witness 
to testify as to taking of photographs 
of scene of fatal accident by witness, 
though he remained in courtroom dur- 
ing trial after entry of court’s order 
excluding witnesses therefrom.—Blach- 
ek v. City Ice & Fuel Co., 35 N.E.2d 
416, 311 [1l.App. 1. 

Tex.Civ.App. The question concern- 
ing exclusion of witnesses and the 
propriety of exempting certain classes 
of witnesses from operation of an or- 
der excluding witnesses, or of permit- 
ting witnesses whe have not been 
placed under the rule or who have vio- 
lated the rule to participate in the trial 
and _ testify, is one that rests largely 
in discretion of trial judge whose ac- 
tion will not be disturbed unless an 
abuse resulting in injury to the com- 
plainant party is shown.—Vaughn vy. 
Gulf Ins. Co., 151 S.W.2d 227. 
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C.C.A.Kan. A trial court should re- 
ceive evidence of all litigants attentive- 
ly and impartially, and there is no 
impropriety in trial judge examining 
or cross-examining witnesses provided 
litigants are not deprived of their op- 
portunity to examine and cross-exam- 
ine the same witnesses.—National Mut. 
Casualty Co. of Tulsa, Okl., vy. Hisen- 
hower, 116 F.2d 891. 

D.C.Conn. The exclusion of evidence 
was within discretion of trial court, 
where the bearing of such evidence on 
ultimate issue was too indirect to be 
of assistance to court.—Groff v. Smith, 
34 F.Supp. 319. 

Ark. Trial courts have a wide dis- 
cretion with respect to the time and 
manner of introducing testimony.—Wil- 
son v. Luck, 146 S.W.2d 696.  , 

Minn. The trial court has a large 
measure of discretion with respect to 
the admission and exclusion of evi- 
dence.—Klingman vy. Loew’s Inc., 296 
N.W. 528. 

R.I. In action for injuries to one 
falling down basement stairs in de- 
fendant’s office building, where plain- 
tiff answered question on direct ex- 
amination as to statement, made to 
him by building superintendent, re- 
specting other accidents on such stairs, 
before objection could be interposed, 
and trial justice ordered that answer 
be stricken out, he did not err in re- 
fusing to take case from jury because 
of such answer, as matter rested in 
his sound discretion, which was not 
abused.—Hayman v. Union Corporation, 
17 A.2d_ 30. 

8.C. The introduction of evidence is 
a matter addressed to trial court’s dis- 
eretion, within limitation of fixed prin- 
ciples of law applicable to instant issue. 
—Macedonia Baptist Church y, City of 
Columbia, 10 §.£.2d 350, 195 S.c. 59. 

Tex.Civ.App. ‘Trial courts have no 
discretion in admitting material evi- 
dence when offered in due order, and 
are seldom justified in rejecting such 
evidence where its introduction will 
cause no delay or procedural hurt or 
peace to adverse party.—Moore vy. 

cKinney, 151 S.W.2d 255. 

It is an abuse of discretion for a 
court to refuse introduction of compe- 
tent evidence to meet the ends of jus- 
pice Moote v. McKinney, 151 S.W.2a 


§ 139 
Mass. In action against landlord for 
injuries sustained by tenant from fall 
caused by obstruction in hallway and 


x) to previous 
nts by tenant to representative 
0: owner and to janitor about con- 
ditions of light and obstructions in 
hallway was not error where there was 
no offer of proof as to what was said 
to representative of owner, janitor’s 
authority, or as to whether answers 
would have yielded evidence near 
enough in time and circumstances to 
have been competent.—Richmond vy. 
Warren Institution for Savings, 30 N. 
ne 407, 307 Mass. 483, 132 A.L.R. 


Mo. In parents’ action against news- 
paper’ publisher for death of minor 
resulting from automobile collision 
while assisting owner of newspaper 
route in delivering papers, where par- 
ents offered to show by examination of 
route owner that route owner did not 
earry liability insurance but that pub- 
lisher did and offer did not show 
that route owner’s knowledge was bas- 
ed on admission of authorized agent 
of publisher and not on hearsay, offer 
was not in proper form.—Bass v. Kan- 
ieee Journal Post Co., 148 S.W.2d 

Mo.App. In action for injuries caused 
by collision of truck, owned and driven 
by defendant corporation’s alleged em- 
ployee, with plaintiff's automobile, facts 
stated in plaintiff’s offer to prove by 
such driver that defendant required 
witness to solicit farmers for sale of 
their miik to defendant and to deliver 
checks to them for defendant and that 
only money paid witness by defendant 
was specified sum per hundred pounds 
for hauling milk to defendant’s plant 
did not show that work was so con- 
ducted as to indicate that defendant 
had control thereof, as required to ren- 
der carrier defendant’s “employee” or 
“servant” rather than ‘independent 
contractor’.—Mabry v. Swift & Co., 
145 S.W.2d 163. 

In action for injuries caused by col- 
lision of truck, owned and driven by 
corporate defendant’s alleged employee, 
with plaintiff's automobile, plaintiff’s 
offer fo prove that such driver was 
under defendant’s jurisdiction and con- 
trol in matter and manner of deliver- 
ing milk to defendant’s plant under 
written contract with defendant was 
mere recitation of counsel’s conclusions 
and insufficient to show any change in 
parties’ relationship created by La 
tract.—Mabry v. Swift & Co., 145 BS. 
W.2d 163. 

N.J.Sup. In action for breach of 
contract to purchase hops, refusal to 
permit seller’s agent to testify as to 
what officer of buyer advised him con- 
cerning undelivered bales of hops and 
as to what, if anything, agent advised 
seller as to the disposition of hops was 
not error, where it was not shown what 
was intended to be proved by the ques- 
tions.—Manhattan Overseas Co. vy. Cam- 
den County Beverage Co., 15 A.2d 217. 
125 N.J.L.; 239. : 

Without offer and purpose for which 
evidence is offered appearing, it is not 
error to exclude answers to questions 
propounded, since such answers are 
conjectural and the court is neither 
obliged nor required to indulge in 
guesswork.—Manhattan Overseas Co. v. 
Camden County Beverage Co., 15 A.2d 
QT < 125) Ni Ji 239. 

Or. In wife’s action for alienation of 
husband’s affections, court properly de- 
nied plaintiff’s offer of proof that she 
was under care of doctor, who pre- 
seribed certain diet to relieve condition 
due largely to husband’s treatment of 
plaintiff, and that husband refused to 
furnish such diet and took care to see 
that articles of food which he brought 
home were not those on diet list fur- 
nished him, but those on list of articles 
which doctor said that plaintiff should 
not use, as nothing in such offer 
charged or tended to prove any_con- 
duct or statement of defendant.—Brad- 
ford v. Bradford, 107 P.2d 106. 

In action against mother of plain- 
tiff's husband for alienation of his af- 
fections, trial court committed no Te- 
versible error in denying plaintiff's of- 
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P.2d 106. 4 

Or. In action for value of services 
performed, refusing to permit witness 
for defendant to testify concerning con- 
tents of a written memorandum of de- 
fendant’s agreement with plaintiff 
about compensation for his services, 
which she said she destroyed before 
trial, was not error in absence of show- 
ing to rebut inference of fraudulent 
intent or purpose arising from the act 
of destruction, especially where no of- 
fer of proof was made,—Smith v. Dunn, 
107 P.2d 985. aah 


©.C.A.Ind. In action for damages 
sustained in automobile collision in In- 
diana, refusing to permit witness to 
testify regarding conversation had with 
defendant shortly after the accident for 
purpose of negativing proof with ref- 
erence to defendant’s intoxication was 
not error where witness was not asked 
to express an opinion regarding wheth- 
er defendant was intoxicated.—Braman 
v. Wiley, 119 F.2d 991. 

Kan. Generally, to reserve an avail- 
able objection to the exclusion of evi- 
dence, a proper question must be asked, 
and, on objection thereto, an offer must 
be made at the time, showing what 
evidence will be given if the witness 
is permitted to answer, the purpose 
and object of the testimony sought to 
be introduced, and all facts necessary 
to establish its admissibility, and_ the 
testimony must also be presented to 
the trial court with the motion for 
new trial.Brothers v. Adams, 107 
P.2d 757, 152 Kan. 676. 

N.D. Where objection is sustained to 
evidence, an offer of proof must be 
definite enough so that the court can 
know what facts are sought to be in- 
troduced in order to see whether the 
facts would have any bearing on the 
case and the court is not required to 
sift the good from the bad, nor to 
guess at what the offerer has in mind. 
—Ostmo v. Tennyson, 296 N.W. 541. 
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Mo. The chanceJlor did not err in 
excluding depositions taken by plaintiff 
of five witnesses, four of whom were 
defendants, where witnesses were all 
present in the county and within 40 
miles of place of trial at time of trial, 
and in presenting depositions plaintiff’s 
counsel did not inform the chancellor 
that he was seeking to introduce them 
or parts of them as admissions against 
interest, but simply offered them in 
their entirety. Mo.St.Ann, §§ 1516, 
1780, pp. 1671, 4037.—Aquamsi Land 
Co. v. City of Cape Girardeau, 142 S. 
W.2d 332. 

Pa.Super. In action against officers 
of beneficial society to recover money 
illegally expended, sustaining objec- 
tions to questions addressed to presi- 
dent of the society, whether he had 
been served with mandamus writ and 
petition to amend charter, and wheth- 
er he had consulted attorney, was not 
error where the offer of proof did not 
indicate purpose to be accomplished 
by such testimony, but was vague, in- 
complete, and lacking in form.—Socicta 
Palmolese Di Protezione E Beneficenza 
v. Maiale, 17 A.2d 925, 143 Pa.Super. 
403 


In making an offer of proof when 
admissibility of evidence is challenged, 
purpose of the proof must be stated 
in such manner that court may per- 
ceive its relevancy.—Societa Palmolese 
Di Protezione E Beneficenza v. Maiale, 
17 A.2d 925, 143 He bpper, 403. 


Cal.App. In drug store patron’s ac- 
tion against the store and subcontrac- 
tor in charge of welding operations in 
store for injuries sustained in fire in 
store, testimony as to conversations be- 


tween subcontractor’s employee and a 


fireman who did not arrive at the © 
scene until fire was well under way, 
which conversations related to another — 
fire in the store the night before which ~ 
employee stated was caused by spark 
from welding, was properly exclud 
where offer of proof did not disclose — 
that conditions under which the two — 
fires occurred were similar.—Bartholo- 
mai v. Owl Drug Co., 108 P.2d 36 says 

4 < 
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Cal.App. Where objections to certain 
testimony were sustained, but obje 
tion to introduction of portion of depo- 
sition by witness was later withdraw1 
and this portion of the deposition ° 
received in evidence, and court gave 
counsel permission to offer further evi- 
dence on the matter but no further r 
quest or offer of proof was made, e 


ror could not be predicated u 

court’s previous ruling,—Rickards 

Noonan, 104 P.2d 839. a 
§ 148 


bankruptcy that’ assignee would — 
cept a certain sum for the accounts 
was deficient in form and substance. _ 
—Walker y. Laugharn, 112 P.2d 695. 
Ga.App. In an action for total p 
manent disability benefits, rejecting t 
insured’s application to another insu 
ance company was not error, where 
insurer failed to point out the port 
of the application contended to b 


—Mutual Life Ins. Co. 
veges 14 $.H.2d 165, 64 Ga. 


_ Mo. In pedestrian’s action for 
juries sustained when struck by - 
fendant’s automobile after stepping in- 
to street beyond a parked automobile. zi 
an offer to prove by physician whi 
examined pedestrian a month after 
cident that pedestrian was struck 
front of automobile, and that he d 
not walk into automobile as contended 
by defendant was propérly refused 
argumentative, speculative, and clearl. 
outside any qualifications shown | 
physician as a medical expert.—Shields 
v. Keller, 153 S.W.2d 60: i 
§ 150 
Cal.App. If evidence 
for any purpose, i 


is admissibl 


Telephone & Telegraph Co., 
1079. 

Ga.App. Where petition in a prior 
action, which was offered in subsequent 
suit to show allegations inconsistent 
with those in petition in the subse- — 
quent suit, contained such matter not 
material to the subsequent suit, and 
was offered as a whole without the a 
leged material portions being specifical. ohne 
ly designated, the trial court did sober 
err in excluding the petition.—McDaniel i 
v. Richards, 13 8.E.2d 710. Ae 

Ga.App. In action for deceit by — 
means of false representations race | * 
purchase of notes, where petition did 
not set out entire contract by way of — 
inducement, but set out only such parts 
thereof as were material for the pur- 
pose, and contract in its entirety was 
long and technical and was not signed 
by defendant, refusal to allow plaintiff 
to introduce the entire contract in evi- 
dence was proper.—First Bancredit 
Corporation v. J. G. MeKenzie Lumber 
Co., 16 S.H.2d 191. 

Mo. In parents’ action against news- 
paper publisher for death of minor, re- 
sulting from automobile collision while 
assisting owner of newspaper route in 
delivering papers, offer to show by ex- 
amination of route owner that route 
owner did not carry liability insurance 
but that publisher did was not in prop- 
er form since such evidence, if adimissi- 
ble, was competent only on issue ot 
agency and offer was not limited to 


§ 150 
that issue—Bass v. Kansas City Jour- 
nal Post Co., 148 S.W.2d 548. : 
Mo.App. All of party’s offer of proof 
was properly ruled out by trial court, 
- if any part of it was incompetent.— 
Mabry v. Swift & Co. 145 S.W.2d 
163. ee 
N.Y.App.Div. In personal injury ac- 
tion by patron against theater owner, 
report of a parole officer, which con- 
tained many pages of matter based 
on hearsay, reflecting on plaintiff, a 
paroled convict, and decision by mem- 
ber of parole board declaring plaintiff 
delinquent and directing his return to 
penitentiary, were inadmissible, even 
for limited purpose of establishing 
- pasis for decision of parole board di- 
 recting plaintiff's. return to peniten- 
- tiary, notwithstanding question of 
plaintiff's counsel, asked plaintiff on 


Ohio App. A letter written by guard- 
jan of incompetent after incompetent’s 
death, but before guardian filed final 
account and was appointed adminis- 
. tratrix, was inadmissible in action by 
her as administratrix on debt due 
incompetent, as respects admission 
against incompetent’s interest, and ex- 
clusion of remainder of the letter after 
material part thereof was admitted was 
not error.—Sullivan v. Sullivan, 31 N. 
‘W.2d 165, 66 Ohio App. 315. 
Ohio App. Where an entire file from 
hospital records, some parts of which 
were not relevant, were offered in evi- 
- dence, it was not prejudicial error for 
the court to sustain objections to the 
entire file, even though some parts of 
it offered separately might have been 
Rh eg tes Tikenberry v. McFall, 36 N. 
41 Pa.Super. Offer of buyer, sued for 
- purehase price of encyclopedia, to 
prove rescission of contract by proof 
of conversations with salesman both 
efore and after signing of written 
purchase agreement to show that ex- 
pensive set purchased had not been de- 
livered, and by proof of telephone con- 
_versation with unnamed person desig- 
nated by buyer as “manager”, wherein 
it was admitted that buyer had been 
- imposed upon, was properly excluded 
because portion of offer was inadmissi- 
_ ble.—Encyclopaedia Britannica vy. Co- 
+ wan, 16 A.2d 433. 
M d § 153 
_ Mo.App. In action against railroad 
and operator of motor train for death 
of trailer-truck occupant in collision, 
speed ordinance was properly admitted 
if it was admissible as to either of the 
- defendants.—Brown y, Alton R. Co., 
161 S.W.2d 727. 
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Ark. In primary election contest, 
where court held after contestant rested 
his case that because of omission of 
some names the official list of voters 
did not import prima facie verity of 
qualification of voters named therein, 
as relied upon by contestant, but court 
had previously held that the list did 
import prima facie verity so that there 
had been no occasion for contestant to 
offer other evidence before resting his 
case, refusal to permit contestant to 
introduce offered evidence to establish 
qualifications of the voters was an 
abuse of trial court’s discretion. Pope’s 
Dig. §§ 4696, 4745.—Wilson yv. Luck, 
146 S.W.2d 696. 

§ 157 

Idaho, The practice of trial courts in 
reserving rulings on objections to evi- 
dence offered is condemned.—Fidelity 
Acceptance Corporation y. Erickson, 108 
P.2d 4031. 
- Wt. In action by former agents for 
insurer’s preventing agents from en- 
joying full benefits of expirations, 
where circular telling policyholders of 
appointment of new agent by company 
was admitted upon agents’ promise to 
show that insurer turned over complete 
information concerning expirations to 
new agent, who proceeded to deprive 
agents of benefits thereof, evidence by 
company’s president that a month or 


cae Wii, “A Alle hh * 


two later he instructed new agent not 
to make “further use’ of data given 
him was sufficient performance of the 
romise—Kerr & HBlliott vy. Green 
a Mut. Fire Ins, Co., 18 A.2d 
6 


In action by former agents against 
insurance company for depriving them 
of benefits of expirations, evidence 
showing annual commissions received 
by agents from company during 1928 
to 1937, both inclusive, was properly 
received under expectation that | it 
would be followed by proof showing 
that percentage of renewals from 
year to year was 90 per cent., which 
proof was subsequently made.—Kerr & 
Elliott v. Green Mountain Mut. Fire 
Ins. Co., 18 A.2d 164. 
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La.App. Where subrogation agree- 
ment introduced in evidence by insurer 
suing as assignee of insured’s claim for 
damages arising from automobile col- 
lision, contained a statement by insured 
relating to positions of automobiles im- 
mediately before collision, the court 
was entitled to consider such statement 
which was contrary to insurer’s conten- 
tion at the trial—General Exchange 
Ins. Corporation v. Kelly, 198 So. 376. 

Ohio App. In action by beneficiary 
on life policy, where insurer failed to 
attach application to life policy as re- 
quired by statute, if any part of ap- 
plication was admissible for insurer, 
all of it was competent on behalf of 
beneficiary. Gen.Code, § 9389.—Camp- 
bell v. Monumental Life Ins. Co., 34 N. 
H.2d 268, 
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C.C.A.Utah. Where evidence of the 
conduct of others in the same or sim- 
ilar circumstances is admitted in a 
negligence case, and the jury is ad- 
monished, either at the time it is ad- 
mitted or by proper instruction in con- 
nection with its admission, that it was 
admitted merely to show what precau- 
tions are generally taken in such cases 
as bearing on the degree of care en- 
joined on the defendant by his rela- 
tionship to the plaintiff, the evidence 
is admissible for that purpose.—Brig- 
ham Young University vy. Lillywhite, 
118 F.2d 836. f 

Cal.App. A _ recital in judgment of 
nonsuit that cause of action instituted 
on March 16, 1939, on note dated 
October 7, 1920, and due one day there- 
after, was barred by 4-year limitation 
statute, was proper, notwithstanding 
admission of letter dated November 20, 
1935, relating to payments made by de- 
fendant, where letter was admitted in 
evidence for limited purpose of estab- 
lishing payments on note, and not to 
toll statute of limitations. Code Civ. 
Proc. § 337, subd. 1.—Perkins vy. 
Maiden, 106 P.2d 232. 


Mo.App. Where when deposition was 
offered counsel agreed and court in+ 
structed jury that deposition should be 
considered as against deporént only 
and not against any other defendant 
and thereafter deponent was dismissed 
from the case, deposition passed out 
of the case and could not thereafter be 
considered by court or jury.—McCor- 
mick v. Lowe & Campbell Athletic 
Goods Co., 144 S.W.2d 866. 

N.H. In declaratory judgment action 
by insurer against another insurer and 
others to determine liability under au- 
tomobile liability policy for death of 
insured’s employee in truck accident, 
testimony respecting remark of other 
truck occupant, “You don’t suppose it 
was the damn, the damn brakes again’’, 
if remark was made at scene of acci- 
dent immediately after occupant had 
been pulled out from wreckage, was 
admissible as “res gestae’, without lim- 
itation as to purpose for which it could 
be used. Laws 1929, c. 86.—Merchants 
Mts Casualty Co. v. Smith, 17 A.2Zd 


Tex.Civ.App. In suit by husband and 
his children, representing his deceased 
wife’s interest in lot claimed to be 
spouses’ homestead, to cancel trust 
deed thereon, set aside trustee’s sale 
and cancel trustee’s deed, trial court 
did not err in admitting without limi- 
tation husband’s testimony, admissible 


, : Wed ’ ‘ 

so far as his half interest and 
stead rights in property were 
cerned, that he saw wife sign 
deed and that she threw ink on ] 
and told him not to use such deed, in 
absence of request to limit testimony. 
Vernon’s Ann.Civ.St. art. 3716—Hart- 
man v. Costales, 145 S.W.2d 603, error 
dismissed, judgment correct. | 

Utah. In actions to quiet title in- 
volving scope of defendant's easements 
and rights of way in and to plaintiff's 
property, maps which were introduced 
in evidence for illustrative purposes 
could not be considered by court as 
substantive evidence of information 
contained thereon, but they could be 
referred to by court in connection with 
testimony of witnesses which they pur- 
ported to illustrate.—Merrill v. Bailey 
& Sons Co., 106 P.2d 255. 

Wash. The courts may limit the 
purpose for which a presumption of 
their own creation may be considered. 
Bath eh v. Valley Transport, 107 P. 
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Ky. In action on accident policy for 
insured’s death allegedly resulting 
from septic infection originating at 
cut on toe, wherein physician who first 
treated insured testified that he could 
not recall whether insured had called 
his attention to cut on his toe, testi- 
mony of insured’s granddaughter that 
she had heard insured say in pres- 
ence of physician that chiropodist’s in- 
strument had slipped and had cut in- 
sured between the toes, was not sub- 
ject to objection that it was incom- 
petent as substantive evidence, because 
introduced solely to impeach physi- 
cian, but even if the testimony was 
improperly admitted, it was not preju- 
dicial to insurer’s substantial rights.— 
Metropolitan Life Ins. Co. v. Osborne, 
150 S.W.2d 479, 286 Ky. 301. 

Okl. When properly limited by trial 
court, it is not error to admit evidence 
of the contradictory statement of a 
witness.—Modern Motors y. Elkins, 113 
P.2d 969. 

Tex.Civ.App. In action for injuries 
to crops and land resulting from city’s 
diversion of a river, admission on eross- 
examination of testimony to the effect 
that witness sold land for certain con- 
sideration was proper where it was 
limited to impeachment of witness.— 
City of Corpus Christi v. McMurrey, 
145 S.W.2d 664, error dismissed, judg- 
ment correct. 
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Colo. In action against trust com- 
pany which allegedly acted as money 
broker, to recover price paid for mort- 
gage notes purchases of which were al- 
legedly induced by trust company’s 
misrepresentation of actual value of 


mortgage security by overstating the 


acreage of the more valuable irrigated 
lands, admission of copies of tax sched- 
ules to prove falsity of the acreage 
classification resulted in submission to 
jury of evidence of valuation improper 
for jury’s consideration. °35 C.S.A. «. 
142, § 134.—Bankers Trust Co. v. In- 
ternational Trust Co., 113 P.2d 656. 

Il.App. In farm  owner’s action 
against drainage commissioners for loss 
sustained when levee broke and water 
flooded farm and destroyed his crops, 
refusal to admit drainage map pub- 
lished by the Department of the State 
Government was not error, where farm 
owner’s case would not be benefited by 
admission of map.—Weber v. Keefe, 
32 N.H.2d 173, 308 Ill.App. 381. 

N.H. Evidence should be excluded 
when the risk of confusion therefrom 
upsets the balance of advantage there- 
of.—Perkins v. Nashua Mfg. Co., 16 
A.2d 700. 

N.C. In consolidated suits arising 
out of intersectional collision, evidence 
that plaintiff driver was convicted on 
a charge of reckless driving arising 
out of the collision was properly ex- 
cluded on the principle “ut res magis 
valeat quam pereat’’.—Swinson vy. 
Nance, 15 S.H.2d 284, 219 N.C. 772. 

Va. In wrongful death action if 
evidence of payeical condition of one 
or more of the beneficiaries is such as 
to stimulate sympathy of jury to such 
an extent that rights of defendant on 


; 
“ 


instruction, trial court, if requested by 
the defendant, should postpone intro- 
duction of such evidence, which is ad- 
missible only on issue of apportionment 
of damages, until after the jury has 
arrived at verdict on the question of 
liability and quantum of damages. 
Code 1919, § 5787, as amended by Acts 
Sonat 25.—Crawford vy. Hite, 10 S.E. 
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Cal.App. In invitee’s action for in- 
juries sustained when invitee fell while 
descending stairs, sustaining invitee’s 
objection, to question, which was put 
to one of witnesses of building owner, 
as to whether during time witness was 
in building prior to date of accident 
“witness ever had any knowledge of 
anyone else falling un stairs was not 
error, where a number of witnesses 
had been permitted to testify that they 
had successfully traversed the stairs 
many times, since excluded evidence 
would have been- merely cumulative.— 
Moore v. Marshall, 107 P.2d 89. 

Cal.App. In mental incompetent’s 
action by guardian to recover corpo- 
ration stocks pledged to defendant 
bank as security for notes evidencing 
loans to plaintiff, where parties stip- 
ulated that specified sum, much _ less 
than amount received by plaintiff’s 
agent on notes and from sale of stock, 
would have provided plaintiff with nec- 
essaries of life during time involved, 
plaintiff's proffered evidence that such 
agent used much of money obtained 
for his own personal purposes with- 
out benefit to plaintiff was properly ex- 
eluded as merely ‘cumulative’’.—Bur- 
gess v. Security-First Nat. Bank of 
Los Angeles, 113 P.2d 298. 


N.C. Exclusion of evidence concern- 
ing distance locomotive headlights 
could be seen in cloudy or misty 
weather some two years after crossing 
collision was not error, where collision 
occurred on a foggy night, and the 
evidence was cumulative.—Caldwell vy. 
Southern Ry. Co., 10 S.H.2d 680, 218 
N.C. 63. 

In motorist’s action against railroad 
and its engine crew for injuries sus- 
tained in a grade crossing collision, de- 
fendants’ exception to exclusion of 
proffered testimony of a witness as to 
eontents of witness’ weather report 
for day preceding night on which acci- 
dent occurred could not be sustained, 
where report was admitted in evidence 
and witness testified that weather on 
day of accident and on following day 
was clear.—Caldwell v. Southern Ry. 
Co., 10 S.H.2d 680, 218 N.C. 63. 

Pa.Com.Pl. Since at least two wit- 
nesses had testified as to the physical 
facts surrounding the scene of the ac- 
cident, including a reference to the 
curvature of the road as affecting the 
view, it was not error for the Court to 
refuse to admit the testimony of one 
not an eye witness as to the possibil- 
ity of seeing a stoplight on the rear end 
of the ear driven by the plaintiff.— 
Shaner v. Latsha, 49 Dauph. 304. 
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D.C.Pa. Permitting plaintiff to with- 
draw exhibit after it has been offered 
in evidence was within discretion of 
the court where the exhibit had not 
been transcribed nor its contents made 
known to the jury.—Moyer v, AStna 
Life Ins. Co., 39 F.Supp. 725. 

§ 169 

Cal.App. The order of proof rests 
within trial court’s sound discretion.— 
McKee v. Lynch, 104 P.2d 675. 

Tex.Civ.App. The proper order in 
which evidence should be introduced 
is for plaintiff, movant or relator first 
to introduce all of evidence which he 
expects to adduce in support of allega- 
tions of his petition or motion, before 
defendant or respondent begins intro- 
duction of his testimony, and after 
defendant or respondent has offered 
such testimony in support of his de- 
fense, plaintiff or movant is permitted 
to introduce evidence of a rebutting 
nature only, purpose of rule being to 
observe orderly process in presentation 
of testimony and expedite trial of 


ty rand ; quantum of 


cases, Rev.St.1925, art, 2180 et seq— 
Hemsell y. paar 153 S.W.2d 305. 
: 1 


§ 
Cal.App. Trial court is vested with 
discretion as to permissible scope of 
evidence offered in rebuttal.—Johnston 


'v. Brewer, 105 P.2d 365. : 3 


Where testimony proffered on rebut- 
tal is merely cumulative of relevant 
evidence received as part of plaintiff’s 
case in chief, action of trial court in 
refusing to admit it in evidence is not 


an abuse .of discretion.—Johnston vy. 
Brewer, 105 P.2d 365. 
Refusal of trial court to permit 


plaintiff to introduce testimony in re- 
buttal as to whether there were skid 
marks at scene of accident to rebut 
statements made by defendant on cross- 
examination was not an abuse of dis- 
cretion, where as part of plaintiff’s 
ease in chief testimony to effect that 
defendant’s automobile had skidded ap- 
proximately 50 feet was introduced, 
and particularly where defendant did 
not state as positive fact that his au- 


tomobile did not skid—Johnston vy. 
Brewer, 105 P.2d 365. 
La. Litigants cannot be controlled 


in order in which they offer their evi- 
dence, and it is within discretion of 
court to admit testimony which though 
not apparently Paioant. when offered, 
counsel shows will be made so by oth- 
er evidence which he undertakes to 
produce.—Housing Authority of New 
Orleans v. Henry Ericsson Co., 2 So.2d 
195,,197,.Ta.: 732. 

Pa.Super. The order in which testi- 
mony is admitted and witnesses called 
is largely within trial court’s sound 
discretion and it requires manifest 
and very gross abuse of that discre- 
tion to induce reversal.—Knoble v. Rit- 
ter, 20 A.2d 848, 145 Pa.Super. 149. 

Tex.Civ.App. The order of proof 
rests within discretion of trial judge — 
Maryland Casualty Co. v, Landry, 147 
S.W.2d 290, error dismissed, judgment 
correct. 

In compensation suit trial court’s 
refusal to permit counsel for insurance 
carrier, to offer evidence for impeach- 
ing purposes after carrier had offered 
its evidence in main, particularly 
where proffered evidence was not in 
rebuttal of anything to which employee 
had testified in testifying in rebuttal, 
was not an abuse of discretion.—Mary- 
Jand Casualty Co. v. Landry, 147 S.w. 
2d ase error dismissed, judgment cor- 
rect. 

Tex.Civ.App. The order of proceed- 
ings on trials by jury, although statu- 
tory, is largely within discretion of 
trial court which, while having a wide 
range in such matters, must have due 
regard for substantial rights involved, 
and court should exercise discretion in 
accordance with that which is just 
and right under circumstances. Rev. 
8t.1925, art. 2180 et seq.—Hemsell vy. 
Summers, 153 S.W.2d 305. 

A trial court in its discretion should 
not permit a relaxation of rule regard- 
ing proceedings on trials by jury or 
any other rule not mandatory in its 
nature to extent that testimony may 
be prolonged pro and con indefinitely, 
nor allow any party to suit arbitrarily 
or cunningly to take advantage of wide 
discretion given the court to relax 
strict provisions of rules of procedure. 
Rev.8t.1925, art. 2180 et seq.—Hemsell 
v. Summers, 153 S.W.2d 305. ; 

The statutory order of proceedings 
on trials by jury is one of procedure 
and does not involve a_ substantive 
right, and when circumstances of par- 
ticular case are such that its strict 
enforcement will probably result in in- 
justice to party against whom it is 
invoked, it is an abuse of discretion of 
court to deny him the benefit of ma- 
terial evidence solely on ground that 
it was not offered at time provided by 
the rule of procedure, especially when 
relaxation of rule is not likely to work 
an injustice or hardship upon opposite 
party. Rev.St.1925, art. 2180 et seq.— 
Hemsell v. SiPsuir gas reeay S.W.2d 305. 


mY 
Cal.App. In action for value of at- 
torney’s services, question in plaintiff’s 
deposition as to what services, for 
which he claimed compensation, were 


- 4 t 
TOs 
rendered by him for defendant, was 
properly read to jury as against ob- _ 
jection that there was no previous 
showing that plaintiff was employed | 
by defendant. Code Civ.Proc. § 2055— 
cKee vy. Lynch, 104 P.2d 675. eee 
Mo.App. In action for commissions 
earned while plaintiff was bulk agent 
of defendant refining company, where- 
in defendant filed counterclaim for 
merchandise delivered to plaintiff who — 
sold merchandise to filling station but — 
had not collected therefor, contract of 
settlement between defendant and the 


were the identical items contained in 
plaintiff's letter admitting liability to 
defendant for amount of such items.— 
Caldwell _v. Barnsdall Refining Corpo- 
ration, 150 S.W.2d 504. Tite 
Tex.Com.App. In suit to foreclose — 
mechanics’ lien contracts covering city 
paving liens, wherein defendant ob- — 
jected to admission of the contracts on mets 
ground of no sufficient proof of execu- 
tion, trial court could first hear proof — 
as to execution, and, if convinced that — 
there was sufficient evidence to estab- 
lish prima facie execution of the con- 
tracts, could admit them in evidence, 
and question of forgery of one rises 


natures would then become an issue 
of fact to be determined by court— 
Southwest Bitulithie Co. v. Martinez, 
143 S.W.2d 116, reversing Martinez vy. — 


SE TES heck Bitulithie Co, 119 SW.2d — 
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C.C.A.Md. In action by race horse ~ 
trainer on employment contract, where- 
in employer filed counterclaim for serv- 
ices of employer’s stallion to trainer’s 
mares, which trainer contended were — 


supported — 
claim in counterclaim was inadmissible, 
in absence of evidence of third party’s 
purported agency.—Buckley v. Christ- — 
mas, 121 F.2d 323. on 

N.C. It was within trial court’s 
sound discretion to allow evidence of 


admissions of facts and circumstances e, 
to show agency before fact of agency BY 
was established aliunde——Smith _ v.. mn 
Kappas, 12 8.H.2d 693, 218 N.C. 758. 


§ 176 

D.C.Wash. In contractor’s action for 
balance due on contract to construct 
pipe line for water system for domestic 
water supply for town, wherein witness 
for town testified that he examined pipe 
line in bed of river, and that end of 
line near bank of river broke and pipe 
had drifted. down stream, but there was 
no evidence of any faulty material or 
workmanship, rebuttal testimony of ex- — 
pert witness that specifications which 
were made under supervision of town 
engineer were fauity was admissible, 
especially where contractor alleged in 
reply that specifications were faulty.— 
Ruedy v. Town of White Salmon, 35 ; 
F.Supp. 130. 


Mo. In action against railroad re- 
ceivers for injuries to switchman 
caused by failure to supply efficient 
handbrake, admitting evidence offered 
by plaintiff in rebuttal, concerning ef- 
fect of foreign substance under brake 
shoe and of flat places on car wheels, 
was within court’s discretion.—Wild v. 
Piteairn, 149 S.W.2d 800. 

N.H. In action under statute for 
injuries sustained when defendant’s 
dog jumped upon intestate causing in- 
testate to fall down steps leading to 
defendants’ house, where defendant con- 
tended that intestate merely fell on 
steps, plaintiff could, in attempting to 
refute contention, ask if there was any- 
thing on steps which might cause a 
fall. Pub.Laws 1926, c. 150, 23.— 
Janus v. Akstin, 20 A.2d 552. 

Pa.Super. After insured suing on 
fire policy testified as to extent of his 
loss, insurer was entitled both by 
eross-examination and by direct testi- 
mony to develop facts tending to di- 
minish and impeach insured’s trust- 


§ 176 

worthiness as a witness, and the jus- 
tice of his claim.—Lobnosky v. New 
York Underwriters Ins. Co., 20 A.2d 
824, 145 Pa.Super. 38. 

Tex.Civ.App. In suit by insurer’s re- 
ceiver to recover insurance premiums 
based upon itemized account, where 
Sey receiver had introduced sworn account 

and insured had introduced testimony 

that all amounts due had been paid, 
- receiver was then entitled to introduce 
in rebuttal documentary evidence sus- 
- taining correctness of account sued up- 
on. ernon’s Ann.Civ.St. arts. 2180, 
3 See moore vy. McKinney, 151 S.W.2d 

- -‘Tex.Civ.App. In guest’s action for 

injuries sustained while riding in de- 
_ fendant’s automobile, where counsel for 
- guest on cross-examination of defend- 
ant injected issue of defendant’s dis- 
like for guest into the case, defendant 

was entitled in rebuttal to state the 
_ reasons for that dislike as well as the 
circumstances out of which it arose,— 
_ Eads v. Leverton, 152 S.W.2d 868, er- 
Tor dismissed, judgment correct. 


Fe 


177 
Ala. In action for injuries to one 
slipping and falling on slick cement 
walkway sc niag upward toward en- 
trance to defendant’s medical clinic 
building, where city’s chief inspector 
of weights and measures testified on 
cross-examination by plaintiff that 
slope of walkway was practically even 


- thereof, taken with yardstick extend- 
ing from top to bottom and showing 
_ depression in slope, was admissible in 


Ress: 


ria 


GEC Onc V 
- 809, 63 Ga.App. 611. 

Kan. In action to set aside assign- 
‘ments of personalty on ground of lack 
‘of mental capacity of and undue _ in- 


her money deposited to the effect that 
after execution of the assignments sev- 
eral checks bearing assignor’s signa- 
ture were cashed at his bank, was 
competent in rebuttal as tending to con- 
tradict story of defendants.—Brothers 

v. Adams, 107 P.2d 757, 152 Kan. 675. 

N.Y.App.Div. ‘“‘Rebutting evidence” 
means not merely evidence which con- 
tradicts the witnesses on opposite side 
aa and corroborates those of party who 
: began, but evidence in denial of some 
i, affirmative fact which opposite party 
has endeavored to prove—Seguin vy. 
Berg, 21 N.Y.S.2d 291, 260 App.Div. 
: 284. 

; N.Y.App.Div. A plaintiff must put in 

all his evidence before he rests, and 

may not put in merely enough evi- 

dence to make out a prima facie case 

and reserve the rest to meet the emer- 
gency _of later needs.—_Seguin v. Berg, 
~ 21 -=N.Y.S.2d 291, 260 App.Div. 284. 
Plaintiff must exhaust all his testi- 
mony in support of the issue on his 
-gide before proof of defendant is heard, 
and defendant should then produce his 
evidence and finally the evidence in re- 
-puttal should be_ received.—Seguin vy. 
¥ Berg, 21 N.Y.S.2d 291, 260 App.Diy. 
2 284. 

After defendant has closed his evi- 
dence, plaintiff may introduce proof in 
rebuttal, but he may not under guise of 
rebuttal put in evidence tending to sup- 
port the allegations of his pleading.— 
Seguin v. Berg, 21 N.Y.8.2d 291, 260 
App.Diy. 284, 


from threshold to sidewalk, photograph - 
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Evidence which would have been 
proper as part of plaintiff’s affirma- 
tive case, and which he has no right to 
introduce as affirmative evidence after 
defendant has rested, may still be offer- 
ed by plaintiff if it tends to impeach or 
diseredit defendant’s testimony.—Se- 
guin v. Berg, 21 N.Y.S.2d 291, 260 App. 
Div. 284. 

N.Y.App.Div. Notwithstanding gen- 
eral rule that party holding affirmative 
is bound to introduce all the evidence 
on his side before he closes, the court 
in exercise of its discretion may allow 
a departure from the rule and permit 
a party to reopen and supply defects 
in evidence which have- inadvertently 
occurred.—Seguin v. Berg, 21 N.Y.S.2d 
291, 260 App.Div. 284. 

In action for damage to automobile 
eaused by collision, wherein defendants 
filed counterclaim for similar damage, 
and plaintiff rested after offering his 
testimony and that of a mechanic, who 
repaired his automobile, and defendants 
in support of counterclaim introduced 
evidence that collision resulted solely 
from plaintiff’s negligence, evidence of 
passengers in plaintiff’s automobile 
whe saw the collision was admissible 
in rebuttal, and exclusion of the evi- 
dence was abuse of discretion even 
though such evidence would have been 
proper as part of plaintiff’s affirmative 
ease. Civil Practice Act, § 424.—Seguin 
rae 21 N.Y.S.2d 291, 260 App.Div. 
Ohio App. In automobile accident 
case where one of the issues of con- 
tributory negligence was excessive 
speed on part of plaintiff, testimony by 
Plaintiff's witness that defendant made 
statements at other places and times 
contrary to his evidence at. trial per- 
taining to question of speed of plain- 
tiff’s automobile at time of accident 
was admissible on rebuttal, as against 
objection that sufficient grounds were 
not laid for testimony.—Conrad v. Ker- 
by, 31 N.H.2d 168. 

Ohio App. In action for death of 
motorist who sustained fatal injuries in 
collision between defendant’s approach- 
ing truck and motorist’s automobile 
which had stopped on highway op- 
posite driveway to motorist’s residence, 
exclusion of alleged rebuttal evidence 
that highway patrolman and truck pas- 
senger did not observe tree in front of 
residence was not error where real 
question was whether there were marks 
He tree.—Kessler v. Brown, 32 N.E.2d 


Ohio App. Permitting client’s attor- 
ney to testify over client’s objection on 
rebuttal to many things not properly 
a part of rebuttal and as to which no 
proper foundation had been laid was 
error. Gen.Code, §§ 11420-1, 11494,— 
Foley v. Poschke, 32 N.E.2d 858, 66 
Ohio App. 227, affirmed 31 N.E.2d 845, 
137 Ohio St. 598. 


§ 179 

Ga.App. In reopening a case for the 
introduction of additional evidence, the 
trial judge is vested with a wide dis- 
eretion, the exercise of which will not 
be disturbed, except where it is mani- 
fest that such discretion has been abus- 
ed.—Supreme Forest Woodmen Circle y. 
Newsome, 11 S.H.2d 480. 


Trial court did not abuse its discre- 
tion in reopening case, over the protest 
of defendant, to allow a witness for 
plaintiff to testify, over objection of 
counsel for defendant, that witness who 
could rebut plaintiff’s witness was ab- 
sent, where counsel for plaintiff said 
that he had no objection to counsel 
for defendant stating in open court 
what absent witness would testify if 
present, on ground that absent witness 
would have given more favorable tes- 
timony if present than counsel was 
willing to represent that she would.— 
Supreme Forest Woodmen Circle v. 
Newsome, 11 S.B.2d 480. 

La. The granting of a new trial and 
the reopening of cases for the introduc- 
tion of additional testimony are mat- 
ters left largely to the discretion of 
trial courts—In re Succession of 
Bright, 1 So.2d 94, 197 La, 251. 

Mi Whether motion to reopen 


case te introduce additional evidence sho 


after discovery of defect in proot 
should have been granted was_discr 
tionary with the trial judge.—Hoag 
Hoag’s Estate, 297 N.W. 511, 297 
Mich. 329. Fuad 
Mo.App. The matter of reopening 
ease and permitting further evidence 
to be introduced rests largely in trial 
eourt’s sound discretion.—Hays ev. 
Western Union Telegraph Co., 150 S.W. 
2d 511, j 
In addressee’s action against tele- 
raph company for damages for com- 
ny’s negligently delivering a_ tele- 
ram stating that sender would pay 
2.75 per dozen for rabbits, instead of 
$2.25 per dozen as stated in telegram 
given by sender to company for trans- 
mission, reopening case and permittin 
sender to introduce evidence as to cos 
of rabbits was not abuse of discretion. 
Rev.St.1939, § 5334,.Mo.St.Ann. § 4929, 
p. 2246.—Hays v. Western Union Tele- 
graph Co., 150 S.W.2d 511. 
Pa.Super. In action on group policy 
of insurance, the case was properly re- 
opened to permit plaintiff to introduce, 
certain portions of the pleadings which 
were relevant.—Caulfield y. Altna Life 
Ins. Co. of Hartford, Conn., 19 A.2d 
575, 144 Pa.Super. 257. 
§ 181 
Mo.App. The reopening of case and 
admission of further evidence after case 
has been closed is within sound discre- 
tion of trial court, and judgment will 
not be reversed on that account unless 
it appears that trial court abused its 
discretion.—Blomeyer v. Willey, 151 S. 
W.2d 635. 


N.C. In action for malicious prose- 
ecution, trial court’s permitting plain- 
tiff, after conclusion of all the evi- 
dence, to reopen case and introduce 
summons, was not error, since sum- 
mons was a matter of record and its 
introduction did not take defendant by 
surprise or improperly prejudice his 
cause.—Miller vy. Greenwood, 10 S.H.2d 
708, 218 N.C. 146. 

Tex.Civ.App. In suit for damages 
caused by automobile crashing into 
residence, where defendant, who was 
an architect, and a contractor who fre- 
quently worked for defendant, but who 
did not bid on job of repairing resi- 
dence, testified as to reasonable value 
of the repairs, testimony of owner of 
residence as to reasonable value of 
the repairs after case was closed was 
clearly in rebuttal of testimony of de- 
fendant and contractor, an hence 
was properly admitted under an agree- 
ment that owner’s testimony would be 
eonfined to rebuttal.—Ketchum y. Gil- 
lespie, 145 S.W.2d 215. 


The admission of original testimony 
after case is closed is discretionary 
with trial court, and trial court’s ac- 
tion in such regard is not reviewable 
except for abuse of his discretion.— 
Ketchum v. Gillespie, 145 S.W.2d 215. 

Tex.Civ.App. The trial court did not 
abuse its discretion in refusing defend- 
ant’s request to reopen the case after 
both sides had closed, for the pur- 
pose of allowing a trial amendment 
and the hearing of additional testi- 
mony.—Nunn v. Daly, 150 §.W.2d 834. 
Error dismissed, judgment correct. 

§ 182 

Cal.App. In action for injuries sus- 
tained when plaintiff fell down stairs, 
the trial court did not abuse its dis- 
cretion in denying motion to set aside 
submission for the taking of further 
testimony, where affidavit in support of 
motion was insufficient to inform court 
of nature of any evidence possessed by 
plaintiff which she desired to intro- 
duce, evidence, if produced, would at 
most have proved that defendants 
maintained building in a condition in 
violation of state law, and trial court 
found that proximate cause of injuries 
was plaintiff's contributory negligence. 
Code Civ.Proc. § 473.—Lee y. Dawson, 
112 P.2d 683. ; 

A motion under statute to set aside 
submission for further argument and 
for the taking of further testimony is 
addressed to the sound discretion of 
the trial court, and his ruling will not 
be disturbed in absence of a clear 
wing of abuse of discretion. Code 


mi ys eae 
. Dawson, 112 
_Ark. a 
plaintiff’s evidence in' ejectment action, 
moved for directed verdict on ground 
that plaintiff had not deraigned title 
and had failed to show possession in 
predecessors in title, admission of ad- 
ditional evidence over defendant’s ob- 
jections was not error.—Bradshaw v. 
Darby, 146 S.W.2d 547. 

Ill.App. Where at close of all evi- 
dence, after trial court had heard argu- 
ments on defendant’s motion for di- 
rected verdict and was ready to pass 
on motion, counsel for plaintiff stated 
that he would like to have cause re- 
opened for purpose of having a witness 
testify, but counsel made no statement 
as to identity of witness nor what 
counsel expected to prove by the wit- 
ness, refusal to reopen the case was 
not an abuse of discretion.—Halowat- 
sky v. Central Greyhound Lines, 35 N. 
B.2d 541, 311 Ill.App. 127. 

N.H. Permitting plaintiff to reopen 
his case and introduce further evidence 
after defendant had moved for a non- 
suit was within trial court’s discretion. 
ppnow? v. Maine Cent. R. R., 20 A.2d 


NJ. Trial judge’s action in allowing 
plaintiffs to reopen their case after clos- 
ing and after a motion had been made 
by defendants was not an abuse of dis- 
eretion.—Claypoole v. Motor Finance 
ea poration, 15 A.2d 794, 125 N.J.L. 
440. 


§ 184 

Ind.App. Where plaintiff’s evidence 
had all been submitted at time that 
misnomer of defendant was corrected 
by amendment substituting Illinois 
corporation for Indiana corporation, 
and Illinois corporation was given 
ample time in which to prepare and 
present its defense, refusal to permit 
withdrawal of submission to the jury 
was not an abuse of diseretion.—Gold- 
blatt Bros. v. Parish, 33 N.B.2d 835. 

N.C. The trial judge may in exer- 
cise of his discretion reopen case and 
admit additional testimony after the 
conclusion of the evidence and even 
after argument of counsel, and, where 
the ends of justice requires it, even 
after jury has retired.—Miller v. 
Greenwood, 10 §.H.2d 708, 218 N.C. 146. 


188 

Tex.Civ.App. n employee’s suit 
against compensation insurance carrier 
to set aside award of Industrial Acci- 
dent Board, a third party’s testimony, 
which was received on issue of em- 
ployee’s relation to alleged employer, as 
to what employer told third party re- 
garding insurance taken out by employ- 
er, that insurance was taken out to 
cover employee, that money was taken 
out of employee’s wages to pay for in- 
surance, and that employer had a cer- 
tain contract drawn up to protect him- 
self from suits by employees was ad- 
missible over objection that testimony 
was “hearsay” where neither employer 
nor third party was a party to suit. 
Vernon’s Ann.Ciy.St. Art. 8306 et seq.— 
United Employers Casualty Co. v. Lee, 
146 S.W.2d 320, error dismissed, judg- 
ment correct. 


§ 189 

N.C. Plaintiffs’ motion to strike a 
portion of testimony of defense wit- 
ness, which was elicited on _ cross-ex- 
amination by counsel for plaintiff, was 
properly overruled.—Maynard v. Hold- 
er, 14 S.E.2d 415, 219 N.C. 470. 

Tex.Civ.App. Defendants did not 
“waive” the statutory prohibition 
against cross-complainant’s testimony 
respecting transactions with and state- 
ments by a person since deceased by 
eross-examinimg cross-complainant, 
where there was no cross-examination 
as to statements made by deceased 
and no similar testimony was offered 
from other witnesses. Rev.St.1925, art. 
3716.—Hall v. Collins, 151 S.W.2d 338. 
Error refused. ‘ 

vt. The fact that plaintiff in action 
for breach of written contract antici- 
pated that defendant would raise de- 
fense that contract had been varied 
dy an oral agreement and raised the 


Where defendant, at close of 


issue of ‘the oral. agreement, ; t 
a “waiver” of the plaintiffs right to 


rely on the parol evidence rule.—F. 


Phillips Co. v. Gay’s Express, 20 A.2d 
102, 112 Vt. 49. : : 


§ 194 

D.C.N.Y. A ground of objection to 
testimony not assigned at the time the 
testimony is offered is thereafter un- 
availing.—U. S. v. Aluminum Co. of 
America, 35 F.Supp. 820. 

In order to benefit by objection to 
evidence on ground that it does not 
comply with the best evidence rule, the 
objection must have been interposed 
while the witness whose testimony is 
under attack was on the stand or at 
least while he could be recalled pre- 
ceding the closing of taking of tes- 
timony.—_U. §S. y. Aluminum Co. of 
America, 35 F.Supp. 820. 

Ky. In action by administrator 
against daughter of deceased to fore- 
close a mortgage, exceptions to compe- 
tency of daughter’s depositions re- 
specting conversations daughter had 
with mother concerning surrender of 
notes and release of mortgage on 
ground that daughter could not testify 
for herself against deceased mother’s 
estate, were timely where filed before 
ecnancellor rendered judgment. Civ. 
Code Prac. §§ 587, 606, subd. 2.— 
Rhoads v. Laswell’s Adm’r, 143 S.W.2d 
175, 283 Ky. 655. 

Mo.App. An objection to admissibili- 
ty in evidence of statements in deposi- 
tion of defendant’s president and a mo- 
tion to strike plaintiff’s testimony re- 
specting statements came too late, 
where objection and motion were not 
made until after plaintiff had read ma- 
terial portions of deposition to jury.— 
Weil Clothing Co. v. National Garment 
Co., 148 S.W.2d 586. 

Tenn. A party desiring to except toa 
limitation of the number of witnesses 
should do so when the limitation is an- 
nounced, and not after he has examined 
the limited number of witnesses,—Hol- 
liston Mills of Tennessee y. McGuffin, 
146 S.W.2d 357, denying rehearing 145 
S.W.2d 1. 

Tex.Civ.App. Trial court did _ not 
abuse its discretion in overruling plain- 
tiff’s objection that certificate under 
which third persons were Goins busi- 
ness was received in evidence in vio- 
lation of statute dealing with the ad- 
mission of recorded instruments with- 
out proof, where objection was not 
made until after jury had retired under 


the court’s orders, and had _ been 
brought back into court. Vernon’s 
Ann.Ciy.St. art. 3726.—Newberry vy. 


Campbell, 142 S.W.2d 318. 


Wash. In action for wrongful deaths 
resulting from collision between auto- 
mobile and truck, where considerable 
testimony relative to brakes on truck 
was admitted before objection or mo- 
tion to strike the testimony was made, 
and not only was witness cross-exam- 
ined thereon, but opposing counsel in- 
troduced testimony of their own re- 
specting condition of brakes on the 
truck, holding that objection and mo- 
tion came too late, and that the plead- 
ings would be considered amended to 
conform to the proof, was not error.— 
eee v. Valley Transport, 107 P.2d 


§ 201 

Cal.App. Where an objection to evi- 
dence is distinctly made and overruled, 
objection need not be repeated to the 
same class of evidence subsequently re- 
ceived, although the evidence is given 
by another witness.—Moore v. Norwood, 
106 P.2d 939. : 

Ga.App. Where evidence objected to 
was admitted provisionally, trial court 
stating that it would be ruled out sub- 
sequently if party offering it did not 
supplement it with other proof, it was 
incumbent on objecting party to renew 
the objection after opposing party 
closed his case, so as to secure an un- 
conditional ruling on the objection, and 
failure to renew the objection was a 
‘waiver’ thereof.—Atlanta & W. P. R. 
Co. v. Truitt, 16 S.H.2d 273. 


§ 202 
N.J. In action on double indemnity 
provision of life policy with defense of 


Lagoa ie 
was not 


suicide, objection to admission of mem-— 
orandum in insured’s handwriting on 
a calendar pad indicating that insured 
intended to be at a certain office on a 
day after the date of his death, on th 


of America, 
280. 


§ 203 2 ee 

Pa.Super. Where proffered evidence 
was general and not limited to specific 
purpose and plaintiff's objection to it — 
except that it was not pleaded was 
also general, it was error for court to 
reject it if admissible for any purpose. 
—Lobnosky vy. New York. Underwriters 
Ins. Co., 20 A.2d 824, 145 Pa.Super 


38 $ 
8 207 ras 17 
Ala.App. A general objection tha 
testimony was irrelevant operated — 
a “waiver” of a specific objection. 
Powell v. Pate, 1 So.2d 36. thf ces 
Idaho. Objection to expert testi- 
mony on speed of train derived from — 
distance that train traveled after cros 
ing collision, that “no proper founda- 
tion has been laid’’, was not sufficient. 
ly specific, and overruling of such 0 
jection was not reversible’ error. 
pons v. Union Pac. R. Co., 108 P.2. 


Ind.App. Objection to question pro-- 
pounded to witness on redirect ex- 
amination “for the reason that i 


19 A,2d 214, 126 NJ 


Zlge 3 
identically the same question” was no a Pai 
specific and was too indefinite to en- 
lighten the court as to any grounds ~ 
thereot.—-Griffith v. Thrall, 29 N.E.2d | 


close a mortgage was consolidated with 
an action by administrator to settle 


v. Laswell’s Adm’r, 143 §.W.2d 175, 283 
y. A ai ee 
All of several plaintiffs or defend- 
ants need not file separate exceptions 
to incompetent testimony but excep- — 
tions filed by one inure to benefit of © 
all parties jointly interested on_ the 
same side—Rhoads v. Laswell’s Adm’r, 
143 S.W.2d 175, 283 Ky. 655. tes a 


Mo. In action for injuries sustained 
in intersectional collision between au- 
tomobile in which plaintiff was riding ~~ 
and defendant’s automobile, wherein 
defendant’s objection to admission of 
an ordinance relating to speed was — 
not proper, the ordinance should have ae 
been admitted unless it was incompe- 
tent for any purpose.—Hart v. Skeets, 
145 S.W.2d 143. : Miles: 

Mo.App. Objection by insurer to ing 
sured’s evidence concerning attorney’s — 
fees, on ground that there was no evi- — 
dence of vexatious delay on the part one 
insurer in paying fire loss, and no ba- 
sis for the assessment of penalty and 
attorney’s fees, was too broad to raise 
insurer’s contention that in no event 
was insured entitled to attorney’s fees 
for institution and prosecution of count 
for reformation of fire policy, and that, 
as there was no evidence showing value 
of serviées with respect to second count 
seeking recovery on the policy, the 
court could not allow attorney’s fees. 
—Earley v. Automobile Ins. Co. of 
Hartford, Conn., 144 S.W.2d 860. 

Tex.Civ.App. Generally, where a par- 
ty objects to introduction of exhibits, 
he must state clearly and specifically 
the grounds upon which his objections 
are based when exhibits are offered in 
evidence so that objections may be un- 
derstood by trial court and opposing 
counsel may have opportunity of re- 
moving objections, if they are capable 
of being removed, by other evidence.— 
Southern Underwriters v. Weldon, 142 
S.W.2d 574. : ; 

Vt. Objection, in inquiry concerning 
drownings in lake without recovery of 


A 


es PP ee Vee et 


He ie 
thes 
— § 208° 
; jes. that no conditions were stated 
oan would make evidence adduced 
helpful in deteroining, what may have 
. happened in case on rial, was insuffi- 
cient because it did not indicate the 
precise grounds upon which it was 
___ predicated.—Gero y. John Hancock Mut. 
Peeiirelins, .Co.; 18 aoe 154. 
_ Ala.App. A general objection to ad- 
- missibility of evidence is insufficient 
and for overruling thereof trial court 
will not be placed in error.—Corsbie v. 


- Poore, 198 So. 268, certiorari denied 
198 So. 272. 
"gp. An objection to reception of 


in evidence because. of failure of 
na aeteblaint to state sufficient facts for 
-eause of action, or to set forth any 
grounds for relief sought, was properly 
overruled for failure to point out par- 
ticular ground of insufficiency—Cham- 
pers v. Wilson, 294 N.W. 180. : 
---—s- Tex.Civ.App. Objections to testimo- 
ny in reference to X-ray photographs, 
) which were made on grounds that 
- photographs were irrelevant and with- 
out proper predicate being laid to ad- 
mit them and that there were no plead- 
ings to support photographs and that 
they had not been sufficiently identi- 
fied, were insufficient.—Southern Under- 
writers v. Weldon, 142 S.W.2d 574. 
‘va. In action for death of. pedestri- 
an who was struck by truck, ee 
objection to admissibility of testimony 
that pedestrian’s husband was hopeless 
invalid and that one of their children 
was feeble-minded was properly over- 
ruled, since the evidence was admis- 
sible on issue of apportionment of 
’ amount of recovery. Code 1919, § 
5787, as amended by Acts 1920, c. 25. 
_—Crawford vy. Fee S.H.2d 561. 


"4 Cal.App. An inadmissible portion of 
- doeument, remainder of which is ad- 
missible in evidence, cannot be reached 
by general objection to admission of 
entire document, but inadmissible por- 
tion must be specified.—People v. Lang 
a bransp. pocoration. 110 P.2d 464. 


 Gal.App. An objection that evidence 
is incompetent, irrelevant and imma- 
terial is sufficient only if the evidence 
‘ ‘is absolutely inadmissible for any pur- 
pose, and where evidence is objection- 
able only on special grounds, they must 
be specified or objection is waived.— 
Christiansen v. Hollings, 112 P.2d 723. 
aie § 217 
hy Mo.App. Where question asked wit- 
ness is proper and answer is not re- 
- sponsive but improper, a prompt motion 
to strike out is necessary or the error is 
“waived”.—Rubinstein v. New York Life 
Ins. Co., 153 S.W.2d 760. 
NJ. The practice is to move to 
strike out an answer to a question if 
it be such that adverse counsel may so 
move.—Raub v. Mutual Life Ins. Co. of 
New York, 18 A.2d 37, 126 N.J.L, 164. 


§ 218 

©.C.A.Alaska. in action for royalties 
allegedly due under lease of mining 
claims, the boundaries of which were 
in issue, where copies of location no- 
tices offered by defendants to prove 
that boundaries of leased claims were 
not as contended by plaintiff described 
lands in Innoko Precinct in Alaska but 
were certified by the United States 
Commissioner of Mt. McKinley Pre- 
einet and, although records of Innoko 
Precinct were shown to have been de- 
stroyed by fire, defendants did not 
present evidence as to how the records 
eame into possession of the commission- 
er of Mt. McKinley Precinct or that he 
had authority to furnish authenticated 
copies, the copies were properly strick- 
‘en from record.—Reidy v. Myntti, 116 
V.2d 725. ‘ 

C.0.A.Mo. In action against surety 
company on guaranty bond, testimony 
that local manager of company had 
verified the validity of letter of con- 
firmation and of guaranty was properly 
stricken on ground that the statements 
insofar as they related to execution of 
the bond were mere “conclusions” and 
were “hearsay’.—Coen v. American 
Surety Co. of New York, 120 F.2d 393. 

Cal, Great latitude is allowed in 
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eross-examination of witnesses who 


have testified to market value of land, 
and unless it appears to trial court 
that such testimony is based upon im- 
proper considerations, it will not be 
withdrawn from consideration of jury. 
—Metropolitan Water Dist. of Southern 
California v. Adams, 116 P.2d 7, prior 
opinion 99 P.2d 659, rehearing denied 
100 P.2d 357. ; 

The admission on direct examination 
of some of witness’ testimony which 
should have been admitted only on 
cross-examination is not _ sufficient 
ground for striking all of testimony of 
the witness.—Metropolitan Water Dist. 
of Southern California v. Adams, 116 
P.2d 7, prior opinion 99 P.2d 659, re- 
hearing denied 100 P.2d 357. 

Cal.App. In action against corporate 
building contractor for injuries sus- 
tained when struck by rafter which fell 
from house under construction, where 
plaintiff's counsel in opening stated in 
effect that boss carpenter had been re- 
quested to perjure himself and to as- 
sume all responsibility for the inju- 
ries, and objection was sustained on 
ground that matter went to motive of 
corporation, testimony tending to prove 
charges was properly stricken and jury 
properly instructed to disregard it.— 
Wilmot v. Golden Gate Iny. Co., 107 P. 
2d 2638. 

Del. In action on corporate notes by 
assignee thereof, corporation in support 
of plea of champerty was required to 
prove that assignee was either a party 
to champertous agreement or that he 
was agent of and acting for one who 
was alleged to be a party to the agree- 
ment, and in absence of such proof, 
evidence with respect to issue of cham- 
perty was properly  stricken.—Italo- 
Petroleum Corporation of America v. 
Hannigan, 14 A.2d AS 

Idaho. In an action on a foreign 
judgment rendered by a justice of the 
peace striking out testimony of de- 
fendant that he was never served with 
summons in the foreign action was 
error. Rem.Comp.Stat.Wash. § 1761; 
U.S.C.A.Const. art, 4, § 1—Bonded Ad- 
justment Co. v. Brown, 109 P.2d 892. 

Ind.App. In will contest on ground 
that testatrix was mentally incapable 
of making a will, refusal to strike 
witness’ answer relative to testatrix’ 
mental condition during last 18 months 
of her life because witness had tes- 
tified on cross-examination that she 
did not see or talk to testatrix dur- 
ing such 18-month period was proper, 
where on further cross-examination of 
witness she testified that she had seen 
and talked to testatrix on a date with- 
in 18 months of testatrix’ death.—Grif- 
fith v. Thrall, 29 N.H.2d 345. 

Iowa. In automobile collision case, 
overruling motion to strike out evi- 
dence containing reference to liability 
insurance was not error where first ref- 
erence was brought out on defendants’ 
eross-examination of plaintiff's witness 
regarding discounts on repairs, other 
references were in giving details of 
conversations or regarding discounts, 
and in no place was there an attempt 
by plaintiff’s counsel to inject such 
matter into the case.—Pierce v. Denck- 
er, 294 N.W. 781. 


La.App. Where state trooper refer- 
red to a report made by him, which he 
refused to let counsel examine, explain- 
ing that reports were official and not 
open to publie inspection, and counsel 
made no further effort to have the wit- 
ness submit the report and court later 
restricted testimony on certain details 
to the trooper’s recollection independ- 
ently of the -report, refusal to strike 
trooper’s testimony from the record 
was not error.—General Exchange Ins. 
Corporation v. Kelly, 198 So. 

Mass. In libel action against news- 
paper, whether plaintiff had atttacked 
the newspaper so as to offer provoca- 
tion for the libels was to be determined 
from plaintiff's words and not from 
newspaper editor’s interpretation of 
them, and editor’s testimony giving: his 


interpretation was properly stricken 
out.—Conroy v. Fall River Herald 
News Co., 28 N.H.2d 729. 

Mass. In action by private driving 
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truck in army convoy, agair 
tor of automobile with which uck 
collided, court did not err in striking 
out army regulations requiring, in 
general, observance of state and local 
highway rules, and in refusing requests 
for rulings on such regulations, where 
regulations were not intended to gov- 
ern individual soldier’s duties to those 
not in service, but were general orders 
to officers—Neu v. McCarthy, 33 N.H. 
2d 570, 309 Mass. 17, 133 A.L.R. 1291. 

Mich. In action for injuries to one 
who was struck by pieces of wire 
which was being forced through un- 
derground conduits by air pressure, 
striking out testimony of defendant’s— 
witness that automobile stopping on 
or running over wire would be likely 
to snap the wire was not error where 
no such cause of breakage of the wire 
was alleged or proved by_ plaintiff. 
Schultz v. Sollitt Const. Co., 295 N.. 

W. 585, 296 Mich. 125. 

Mo. In minor’s action against trus- 
tee of railroad for personal injuries, 
where minor’s witness, who had picked 
up another boy after accident, upon 
being asked, “What did you do with 
him?” answered, “I carried him down 
to the engine and laid him down. It 
looked like he was dead, and I thought \ 
he was,’ refusal to strike out witness’ 
answer was not error where trustee 
made no objection to question and di- 
rected an objection to the whole an- 
swer, and trustee did not claim sur- 
prise or that last part of answer was 
not responsive—Smith y. Thompson, 

142 S.W.2d 70. 

Mo. In action against landlord by 
visitor in tenement for injuries sus- 
tained in fall down stairway in the 
dark, testimony that “if the hall light 
happened to be out that street light 
throws plenty of light for anyone to 
see”, having come in without objection, 
and previous testimony having devel- 
oped that such street light shone on 
stairs, and facts as to its size, bright- 
ness, and effect, was merely cumula- 
tive and not subject to motion to strike 
as being the statement of a “conclu- 
sion’”.—Monsour v. Excelsior Tobacco 
Co., 144 S.W.2d 62. 

Mont. In action to recover unpaid 
alimony, striking indefinite testimony 
tending to show that husband’s con- 
tinued abandonment of wife was by 
reason of relation with another woman 
was not error, where much of such 
testimony lacked foundation, was hear- 
say, and failed to prove the issue ten- 
arene ne aed v. Espeland, 109 P.2d 

N.J. In action for injuries received 
when plaintiff fell on brick staircase, 
plaintiff could not complain that _testi- 
mony of witness, who was an architect, 
that variations in grade of treads on 
stairs was due to improper construc- 
tion was stricken on defendant’s mo- 
tion, where staircase consisted of out- 
side steps built 13 years before accident 
and witness had not qualified as expert 
on wear and tear that would be brought 
about on staircase by elements, and 
there was no evidence that construction 
of staircase was related to accident, 
since testimony was a “conclusion” and 
immaterial in view of other evidence.— 
Steskovitz v. West End Building & 
Loan Ass’n of Newark, 15 A.2d 778, 125 
N.J.L. 435. 


N.Y.App.Div. In action for partition 
of farm, wherein defendant asserted 
that plaintiff’s wife sold her interest in 
farm to defendant for sum of money 
paid to plaintiff's wife, plaintiff's testi- 
mony as to conversation between p?lsin- 
tiff’'s wife and defendant at which 
plaintiff was present was_ properly 
stricken.—Cole v. Ackerson, 25 N.Y.S.2d 
891, 261 App.Div. 1041. 

N.Y.Sup. The striking out of de- 
fendant’s affirmation of the truth of 
her testimony given at prior trial of 
case was error.—Goldman y. Monaco, 
25 N.Y.S.2d 385, second case. 

Or. In seaman’s action under the 
Jones Act for injury to his right eye 
sustained while scraping paint and rust 
from under side of forecastle head deck 
of steamship in 1938, trial court did 
not err in refusing to strike seaman’s. 


Pa. In guest’s action against mo- 
torist with whom she was riding for 
injuries sustained in automobile col- 


lision, trial court’s refusal to strike 
out plaintiff’s testimony that defend- 
ant “was going much faster because 
we were in a hurry’ was not error, 
where subsequently defendant’s speed 
in miles per hour was stated by plain- 
tiff—Nathan v. McGinley, 19 A.2d 917, 
342 Pan 12° 

Pa.Com.Pl. Where the statement of 
claim did not set forth that the plaintiff 
was the wife of the defendant and it 
first appeared that she was his wife 
when she was called as a witness, a 
motion to strike out her testimony is 
proper because the allegata did not 
agree with the probata.—Willis v. Wil- 
lis, 27 North. 381. 

S.C. In action on group life. policy, 
where plaintiff introduced correspond- 
ence between plaintiff’s counsel and 
insured’s employer showing that in- 
sured was discharged and his employ- 
ment terminated on July 7, and he 
died August 1, contradictory testimony 
of plaintiff’s witnesses as to conversa- 
tion with employer’s secretary-treasur- 
er relative to termination of insured’s 
employment and payment of his con- 
tribution to premium should have been 
stricken, although plaintiff's counsel 
stated that correspondence was intro- 
duced to show secretary-treasurer’s 
agency.—Murphy v. Equitable Life 
Assur. Soc. of U. S., 15 S.H.2d 646, 197 
S'C.7393. 

Tex.Civ.App. Error in permitting 
compensation claimant to testify that 
his kneecap was broken into 31 pieces 
was withdrawn by trial court’s action 
in sustaining insurance carrier’s ™o- 
tion to strike the testimony, when +* 
was shown to be hearsay, and in in- 
structing the jury not to consider the 
testimony.—Traders & General Ins. Co. 
v. Maxwell, 142 S.W.2d 685, error dis- 
missed, judgment correct. 

Tex.Civ.App. In action against in- 
surer to recover value of stolen auto- 
mobile, that witness testified on cross- 
examination that market value was the 
average value a particular automobile 
sells for in a particular locality, did 
not constitute a basis for periking from 
the record witness’ original testimony 
on direct concerning market value of 
automobile, since the information elicit- 
ed on cross-examination would be ma- 
terial only on the weight to be giv- 
en to witness’ testimony.—Service Mut. 
Ins. Co. of Texas v. Territo, 147 S.W.2d 
846 


Utah. In action on account, testi- 
mony of defendant’s witness on surre- 
buttal tending to contradict prior testi- 
mony by plaintiff's witness was prop- 
erly stricken on motion, where no 
foundation for impeachment had been 
laid.—G. S. Wood Mercantile Co. v. 
Dougall, 114 P.2d 202. 

Vt. Testimony based on what _ wit- 
ness had heard from others was ‘‘hear- 
say” and should have been stricken out 
on motion.—Gero vy. John Hancock Mut. 
Life Ins. Co., 18 no 154. 

Mich. In customer’s action against 
proprietor of retail. store for injury 
sustained in a fall in defendant’s store, 
where customer .had testified that she 
looked on the floor to see what it was 
she slipped on, court erred in striking 
out as being not responsive to the 
question, ‘““Now, tell us what it was you 
saw?’, testimony by customer that 
floor had been oiled and that there 
was oil on the floor with dirt in it.— 
Hulett v. Great Atlantic & Pacific Tea 
Co, 299) NOW. te Mich. 59. 


D.C.N.Y. Where a running objec- 


tion to evidence was granted to plain- 
tiff and subsequently an understand- 
ing was entered into between the par- 
ties which was interpreted by court to 
mean that only ground of objection 
which was covered by the running ob- 
jection was that the evidence offered 


a , 


was hearsay, and plaintiff acquiesced: 


in that interpretation of the arrange- 
ment, the plaintiff could not, after the 
taking of the testimony was complet- 
ed, have the testimony stricken on 
ground that it did not comply with 
the best evidence rule.—U. 8S. v. Alumi- 
num Co. of America, 35 F.Supp. 820. 

N.J. Contention that trial court 
erred in refusing to strike out testi- 
mony of a witness could not be con- 
sidered on appeal on the ground that 
the testimony was incompetent, where 
no objection was made to the question 
when asked.—Iverson v. Prudential Ins. 
es of America, 19 A.2d 214, 126 N.J.L. 


A party may not risk answers to 
questions and hazard the chance on 
what the information will be and then 
later ask that such testimony be re- 
jected if it prove harmful, but objec- 
ion must be made to incompetent 
questions when asked.—Iverson vy. Pru- 
dential Ins. Co. of America, 19 A.2d 
214, 126 N.J.L. 280. 

8.C. A motion to strike out testi- 
mony after it has been admitted with- 
out objection is within discretion of 
trial judge—In re Limehouse’s Estate, 
16°S8:H:2d 1, 198 S.C. 15. 

In proceeding to determine whether 
niece’s claim against estate of deceased 
for services in boarding and nursing 
deceased during last 21 months of her 
life should be allowed, where testimony 
of niece concerning a conversation she 
had had with deceased was admitted 
without objection, even if request to 
allow objection to testimony of other 
witnesses as to conversations with de- 
ceased to run to all prior testimony was 
regarded as a motion to strike out, trial 
court did not abuse its discretion in re- 
fusing to strike out testimony of niece. 
Code 1932, § 692.—In re Limehouse’s 
Estate, 16 §.H.2d 1, 198 S.C. 15. 
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Mo.App. An objection to admissibili- 
ty in evidence of statements in deposi- 
tion of defendant’s president and a mo- 
tion to strike plaintiff’s testimony re- 
specting statements came too late, 
where objection and motion were not 
made until after plaintiff had read ma- 
terial portions of deposition to jury.— 
Weil Clothing Co. v. National Garment 
Co., 148 S.W.2d 586. 

N.J. A motion not made until at 
the close of the examination of a wit- 
ness to strike out certain testimony 
theretofore given by him was belated 
and there was no error in denying the 
motion.—Wemple y. B. FF. Goodrich 
Co., 19 A.2d 692, 126 N.J.L. 465. 

Wash. In action for wrongful deaths 
resulting from collision between auto- 
mobile and truck, where considerable 
testimony relative to brakes on truck 
was admitted before objection or mo- 
tion to strike the testimony was made, 
and not only was witness cross-exam- 
ined thereon, but opposing counsel in- 
troduced testimony of their own re- 
specting condition of brakes on the 
truck, holding that objection and mo- 
tion came too late, and that the plead- 
ings would be considered amended to 
conform to the proof, was not error.— 
Sweazey vy. Valley Transport, 107 P.2d 


567. 
§ 226 

Cal.App. Where expert witness, bas- 
ing his testimony as to certain matter 
partly on another expert’s testimony, 
properly testified as to many other 
matters, motion made at close of his 
testimony to strike out all of it was 
properly denied as too broad.—People 
Veo Transp. Corporation, 110 P.2d 
464. 


§ 227 
N.J.Sup. Rejection of defendants’ 
motion to strike out a witness’ tes- 
timony was not error, where no rea- 
son was advanced in support of mo- 
tion.First Nat. Bank of Toms River 
y. Levy, 16 A.2d 555, 125 N.J.L. 458. 
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N.H. Motion to strike out the testi- ciel 

mony of a witness, presented question — by 
whether the testimony could be of aid 
in assisting jury, where the motion 
Was gens on ground that it was tg 
ilatory.—Perkins vy. 5 eo eat 

16 A.2d 700. Hashes a 
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; § 229 : a 
C.C.A.Ariz, Where part of witness’ 
testimony was clearly admissible, mo-- 
tion to strike all of witness’ testimony 
was properly denied.—Arizona Power +e 
Corporation v. Smith, 119 F.2d 888. 


231 Ber ate, 
Miss. Where court reserved ruling 
on objection to testimony and in de- 
cree specifically held that the testi- 
mony was competent, allegation that 
trial court erred in excluding the tes- _ 
timony was without foundation.—El- — 
ae v. Holmes, 199 So. 84, 189 ‘Miss. 
. We Jeg yu 
Tex.Civ.App, A trial judge is vested — 
with wide discretion e ge ds ee 
manner and method in which exceptions _ 
to pleadings and evidence are disposed _ 
Of svOny ula aly ae Genes tried before 
1 ithout intervention of a jury— 
Keith v. Allen, 153 8.W.2d 636... 
239 ¥ 


Cal.App. Fact findings may be made 
by trial court on inadmissible testi- 
mony, in absence of objection thereto | 
at trial.—Childs v. Gross, 107 Pi qi424 eee 

Ga. Though averments in an answer 
may not warrant introduction of cer-| r 
tain evidence to establish a certain de- _ 
fense, yet, if the evidence be introduced — 
without objection, it is proper for the — 
court to charge the jury as to its ef- 
fect.—Steed v. Rees, 14 S.H.2d 474. 

Where defendant in suit for dissolu- __ 
tion of partnership and for recovery 
by plaintiff of his alleged share of 
the assets, after an accounting, did not 
plead dissolution of partnership by mu- 
tual consent, but, without objection, 
evidence showing dissolution was in- 
troduced, it was proper to-charge the 
jury to the effect that, if jury be- 
lieved from the evidence that there 
was a dissolution by mutual consent, 
then they should render verdict for de= By 
fendant.—Steed v. Rees, 14 $.H.2d 474. 

Ga.App. Where defendant submitted — 
to a ruling of the court denying right 
to cross-examine certain witness by 
failing to except to such refusal, right (4 
to cross-examination of such witness 
was waived.—Benton Rapid Express vy. __ 
Sammons, 10 S.E.2d 290. J 
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Idaho. Unsworn testimony or 
statements received without objection 
on the trial of a case may be consid- __ 
ered the same as any other evidence . 
and cannot be subsequently urged as © i 
ground for new trial—Hamlin vy. Uni- 
versity of Idaho, 104 P.2d 625. yer. 

Iowa. An exclusionary rule of eyi-~ — 
dence not invoked is ‘‘waived.”—De a 
Long v. Iowa State Highway Commis- ~ 
sion, 295 N.W. 91. 7h 

Mo. In automobile collision ease, we 
plaintiff could not complain of instruc- 
tion on ground that it was broader ; 
than pleadings, where plaintiff had not ne 
moved to make general allegations of * 
answer more definite and had not ob- ‘ 
jected to evidence which supplemented : 
defective allegations of answer and was a 
sufficient to sustain the instruction.— 
Cornwell v. Highway Motor Freight 
Line, 152 S.W.2d 10. ‘ 

Mo.App. Where plaintiff alleged cer- 
tain definite bases for her cause of ac- 
tion, which were charged in separate 
specific assignments of negligence and 
plaintiff introduced, without objection, 
evidence tending to prove an entirely 
different basis of liability of defend- 
ant, trial court was not authorized to 
submit to jury an issue raised by such 
evidence but foreign to issues pleaded. 
—Horvath v. Chestnut Street Realty 
Co., 144 S.W.2d 165. 

Mo.App. Where question asked wit- 
ness is proper and answer is not re- 
sponsive but improper, a prompt motion 
to strike out is necessary or the error is 


 § 239° ay 
‘“waived’.—Rubinstein v. New York Life 
Ins. Co., 153 S.W.2d 760. ; 
k Neb. Where evidence is _ received 
without objection, any error in its re- 
ception is ordinarily thereby ‘‘waived”, 
but the rule does not apply to evidence 
having no bearing on any fact in is- 
sue, and the jury should be instructed 
Ke disregard it—Harper v. Young, 298 
es 


although admitted 
insufficient to 


. 


; Where evidence, 
without objection, is nt. 
sustain the hypothesis set out in in- 
struction, the giving of the instruction 
is error.—Harper v. Young, 298 N.W. 


N.Y.Sup.. When evidence is in the 
record without objection, it is entitled 
to consideration by the trier of the 
ets, and the question for him to de- 
cide is what weight, if any, should be 
given to it.—In re New York Title & 
eeytstge Co. (series B-K), 21 N.Y.S.2d 


Evidence which clearly is 
+o competent or irrelevant may be ac- 
(ue cepted and given probative effect if it 
oH not objected to when _ received.— 
Sprung y. B. I. DuPont De Nemours 
Co., 34 N.H.2d 41, appeal dismissed 
23 N.H.2d 947, 136 Ohio St. 94. 
 Tex.Civ.App. Failure to except to 
action of trial court in overruling ob- 
etions to introduction of testimony 
constitutes a waiver thereof.—Southern 
: ee orere v. Weldon, 142 S.W.2d 


ex.Civ.App. Evidence, which is in- 
- herently incompetent, whether admitted 
_ over objection or otherwise, will not 
support a verdict or a finding of fact, 
nor form the basis of a finding of 
icts in an appellate court, since such 
evidence is without probative force.— 
mith v. Lynn, 152 S.W.2d 8388. 
i § 240 


Neb. Even though a party fails to 
object to evidence admitted, he has the 
ght to have the court declare in its 


E ‘ § 2 
€.C.A.Alaska. ‘Testimony admitted 
ithout objection constituted competent 
evidence even though based on _ hear- 
-say.—Reidy v. Myntti, 116 F.2d 725. 
In action for royalties allegedly due 
under lease of mining claims, the boun- 
-daries of which were in issue, map 
which was made for plaintiff by sur- 
veyor and was offered, not as evi- 
dence of the true boundaries, but mere- 
ly as being illustrative of surveyor’s 
testimony as to location of stakes 
-elaimed by plaintiff to fix true lines, 
was admissible notwithstanding pos- 
sible hearsay character of the testimony 
as to location of the stakes, where such 
testimony was admitted without ob- 
Pee ts Vo. Myntti, 116. B.2d 

C.C.A.Pa. Defendant “waived’’ objec- 

tion to evidence on ground that it was 
hearsay by failing to object to it when 
it was offered.—Hornin v. Montgomery 

Ward & Co., 120 F.2d 500. 

In determining whether evidence in 
action for malicious prosecution was 
sufficient to warrant submission to jury 
of issue of probable cause, under Penn- 
sylvania law hearsay evidence, which 
was material and relevant and received 
without objection at the trial, had the 
value of testimony directly elicited.— 
Hornin v. Montgomery Ward & Co., 
120 F.2d 500. 

Ga.App. In personal injury action 

arising out of collision between two 
_ trucks, where certain city ordinances 
alleged to have been violated by de- 
fendant were set forth in petition, to 
which no demurrer was interposed, and 
ordinances were introduced into eyi- 
dence without objection, trial court 
properly charged upon legal effect of 
ordinances.—Minnick y. Jackson, 13 S.B. 
2d 891, 64 Ga.App. 554. 

Iowa. Objectionable testimony, in- 
cluding hearsay, not objected to, is in 
the record for consideration.—De Long 
v. Iowa State Highway Commission, 
295 N.W. 91. ; 

Failure to object to hearsay testi- 
mony cannot add to its probative force, 


but rather testimony is in record with 
same intrinsic weaknesses which are 


the basic grounds for the general rule 
excluding it.—De Long, v. Iowa State 
Highway Commission, 295 N.W. 91. 
Mass. Where, after witness had giv- 
en direct testimony in rebuttal, he was 
cross-examined and on such cross-ex- 
amination he affirmed the truth, in sub- 
stance, of his statements in his affi- 
davit, and no objection was made to 
the admission of the testimony so elic- 
ited on the ground that it did not tend 
to control the evidence in rebuttal or 
on any other ground, the testimony 
was in the case for all purposes.—City 
of Boston y. Santosuosso, 30 N.E.2d 


278. 

Mo.App. Proper objection must be 
made. to hearsay evidence, and such 
evidence, if admitted without objection, 
is to be considered and given its natur- 
al probative effect as if admissible.— 
Madison v. Taxi Owners Ass’n, 148 S. 
W.2d 106. 

Where plaintiff's hearsay testimony, 
that after reaching hospital he had 
learned or heard the name of driver 
of taxicab which struck automobile in 
which he was riding, was elicited on 
cross-examination by counsel for taxi- 
cab operator and driver, such evidence 
was entitled to be considered and given 
its natural probative effect.—Madison v. 
Taxi Owners Ass’n, 148 S.W.2d 106. 

Mo.App. Where evidence was intro- 
duced without objection that cattle 
were loaded between 1 and 1:30 o’clock, 
that temperature was 104 or 105 de- 
grees and that cattle stood on the 
sidetrack until 4:10 p. m. before leav- 
ing city, overruling of objection to 
hypothetical question concerning 
whether cattle left for two or three 
hours in the hot sun would arrive at 
market in a damaged condition was 
not error, as against contention that 
there was no evidence that the cattle 
were left for any length of time in the 
sun.—Dougan vy. Thompson, 150 S.W. 
2d 518. 

N.H. Where no objection was made 
to the admission of evidence on the 
issue of justification in an action for 
assault, defendant could fairly infer, 
and could fairly act upon the inference, 
that the admissibility, of defense of 
justification under the general issue 
was not contested.—Bogrett v. Hroma- 
da, 19 A.2d 432. 


N.Y.App.Div. In guest’s action for 
injuries sustained in collision between 
trucks at street intersection where 
truck in which guest was riding car- 
ried dealer’s license plates issued to 
defendant and defendant claimed that 
it had sold truck to driver over a 
month before accident, testimony of 
driver, who for such purposes was de- 
fendant’s witness, that truck described 
in sales documents was the truck in- 
volved in collision was not conclusive 
as to ownership of truck, although 
driver’s testimony was elicited by ob- 
jectionable questions and no objections 
were made thereto. Vehicle and Traffic 
Law, § 63.—Buono v. Stewart Motor 
ye 26 N.Y.S.2d 986, 261 App.Div. 
1095. 


N.D. In action against sheriff and 
the surety on his official bond to re- 
cover damages allegedly sustained by 
judgment creditor because of sherift’s 
failure to sell certain personalty levied 
on under an execution, wherein notice 
of levy referring to chattel mortgage 
on personalty and stating that per- 
sonalty levied on was the identical per- 
sonalty described in the chattel mort- 
gage was offered in evidence by judg- 
ment creditor without objection, and 
there was no evidence that the mort- 
gage did not continue in effect at time 
levy was made, it was not error for 
court to refer to the mortgage in its 
instructions, since, without evidence 
to contrary, it would be presumed that 
mortgage continued in effect. Comp. 
Laws 1913, § 7936, subd. 32.—Smith 
Mi away 293 N.W. 551, 129 A.L.R. 

Pa.Super. In action for injuries to 
motorist’s wife who was passenger in 
motorist’s automobile when it was 
struck from rear by automobile cross- 


admitted 


Va. 
without objection may be considered 
and given its natural probative effect.— 


Hearsay testimony 


Stevens v. Mirakian, 12 S.B.2d 780. 
In action by waitress against em- 
ployer for injuries suffered because of 
collapse of defective chair, hearsay tes- 
timony that another employee had 
stated that she had told employer 
about the defect was evidence to go to 
the jury, when admitted without ob- 
jection, and its weight was for the 
PS rece a vy. Mirakian, 12 S.H.2d 


Wash. In Washington, the generally 
accepted rule that hearsay evidence, 
admitted without objection, has the 
force and effect of proper evidence and 
is to be accorded its: natural probative 
value, and that such evidence alone is 
sufficient to sustain a verdict or a find- 
ing of fact, is the law in so far as the 
propriety of according such evidence 
its natural probative value is con- 
cerned.—W. W. Conner Co. v. McCollis- 
ter & Campbell, 115 P.2d 370. 


The generally accepted rule that 
hearsay evidence admitted without ob- 
jection has the force and effect of 
proper evidence and is to be accorded 
its natural probative value and that 
such evidence alone is sufficient to sus- 
tain verdict or finding of fact, should 
be limited to what is generally under- 
stood and characterized as hearsay evi- 
dence, and should not be extended to 
self-serving declarations admitted with- 
out objection—W. W. Conner Co. v. 
McCollister & Campbell, 115 P.2d 370. 

In action for recovery of brokerage 
commission on surety bond, plaintiff’s 
letter to defendant laying a claim to 
the commission and reciting express 
agreement of defendant to pay commis- 
sion to plaintiff was a ‘self-serving 
declaration’? and had no_ probative 
value either for purpose of establishing 
an agreement for a commission or for 
showing that plaintiff was the procur- 
ing cause in the transaction, even 
though letter was admitted without 
objection.—W. W. Conner Co. v. Me- 
Collister & Campbell, 115 P.2d 370. 


§ 243 

Iowa. Secondary evidence not ob- 
jected to becomes in effect primary 
evidence—De Long yv. Iowa _ State 
Highway Commission, 295 N.W. 91. 

La.App. When no objection is made 
to parol evidence when offered to show 
title to realty, such. objection will ‘be 
considered as waived and proof will be 
accepted as sufficient to establish title 
thereto.—In re Industrial Homestead 
Ass’n, 198 So. 528. 

Tex.Civ.App. Secondary evidence ad- 
mitted without objection, when, compe- 
tent, may be considered in passing on 
the sufficiency of the evidence to prove 
or sustain a judgment.—Staneil v. 
Mills & Exports Co., 146 S.W.2d 787. 


§ 244 
Pa.Super. In action for injuries to 
motorist’s wife who was passenger in 
motorist’s automobile when it was 
struck from rear by automobile, cross- 
examination of motorist - concerning 
rough street over which parties tray- 
eled just prior to accident, and cross- 
examination of physician disclosing 
that miscarriage suffered by the wife 
could have been causéd by a fall or 
by riding over rough street, which 
was not objected to, was properly al- 
lowed to go to the jury, and warranted 
verdict. against the plaintiffs—Baugh 
v. McCallum, 14° A.2d 364, 140 Pa. 

Super. 276. 
245 


§ 
Or. In action tor damages resulting 
from a fire allegedly caused by negli- 
gence of defendants in failing to use 


se of pr 
wall ile using welding torch, 
nce of defendants’ subsequent 
of asbestos for protection against fire 
was inadmissible to show prior negli- 
gence, and it was proper for court on 
its own motion to withdraw testimony 
that defendant returning to plant about 
six weeks after fire used asbestos to 
rotect wall against fire-—Hrickson’s 
airy Products Co. v. Northwest Baker 
Ice Machine Co., 109 P.2d 58. 

In action for damages resulting from 
a fire allegedly caused by negligence of 
defendants in failing to use sheets of 
asbestos for purpose of protecting wall 
while using welding torch, even if evi- 
dence of defendants’ subsequent use 
of asbestos for protection against fire 
was admissible to show that defend- 
ants recognized rule of trade, action 
of court in withdrawing such evidence 
on its own motion was not error, 
where record failed to disclose any lim- 
itation put upon the evidence when 
received.—Erickson’s Dairy Products 
Co. v. Northwest Baker Ice Machine 
@o.5, 109) P:2d: 53; 


§ 248 

C.C.A.Ohio, The extent of allowable 
comment by counsel in argument rests 
largely in trial court’s discretion.— 
Chesapeake & O. Ry..Co. v. Richard- 
son, 116 F.2d 860. 

Ala. The court cannot too narrowly 
circumscribe the scope and latitude of 
argument, and counsel must be allowed 
within limits to draw their own conclu- 
sions and to express their arguments 
in their own way, provided they do 
not travel out of the record, or make 
use of unfair means to create prejudice 
in the minds of the jurors.—News Em- 
ployees Benevolent Soc. v. Agricola, 200 
So. 748, 240 Ala. 668. 

Mo.App. The trial judge should be 
allowed large discretion in permitting 
or restraining argument of counsel and 
his rulings will generally be deferred 
to on appeal.—Graves v. May Depart- 
ment Stores Co., 153 S.W.2d 778. 

OkL Trial judge did not commit 
reversible error in permitting plaintiff 
to answer opening statement of defend- 
ants as to certain personal charges. 
—Empire Oil & Refining Co. v. Fields, 
AP 2du39 os 

Tex.Civ.App. The purpose of argu- 
ment to the jury is to clarify the issues 
and aid the jury in making proper 
findings thereon, and courts should be 
as ready to encourage argument tend- 
ing to accomplish that purpose as they 
have been to condemn appeals to pas- 
sion and prejudice.—Metropolitan Life 
Ins. Co. v. Butler, 149 S.W.2d 187, er- 
ror dismissed. 
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C.C.A.Ind. In action for damages 
sustained in automobile collision in In- 
diana, overruling defendant’s motion, 
prior to voir dire examination, suggest- 
ing that any juror’s connection or affili- 
ation with any insurance company be 
ascertained by asking if juror had any 
affiliation with any corporation, firm 
or association and upon _ receiving 
affirmative answer, ascertaining name 
of company and character of its busi- 
ness and if it was disclosed that the 
business was that of insurance, that 
name of company and his connection or 
affiliation therewith be ascertained, was 
pol error.—Braman y. Wiley, 119 F.2d 


In action for damages sustained in 
automobile collision in Indiana, action 
of court in interrogating each of the 
prospective jurors regarding whether 
they had automobile insurance and if 
so the name of the particular company 
was not error.—Braman v. Wiley, 119 
¥.2d 991. 

Under Indiana law, admission of evi- 
dence of defendant’s insurance, in au- 
tomobile accident case, constitutes re- 
versible error but a plaintiff is not pre- 
cluded, during voir dire examination, 
from ascertaining whether prospective 
jurors have automobile insurance and 
if so the name of the particular com- 
pany.—Braman v. Wiley, 119 F.2d 991, 

IlLApp. Permitting plaintiff’s attor- 
ney to ask all jurors, while jury was 


being impaneled, whether any of them 


use 


ens otk ss 


v es {i7, 


were employees, agents, representatives, 


Solicitors, or policyholders, or financial- 
ly interested in insurer which was as- 
sisting in defense of action, was not 
erroneous, notwithstanding that attor- 
neys for defendant and insurer offered 
proof that none of jurors had any such 
interest in insurer.—Kavanaugh v. Par- 
ret, 34 N.H.2d 868, 310 Ill.App. 429. 

Miss. Action of counsel, whose good 
faith was not challenged, in propound- 
ing to jurors on voir dire questions 
eoncerning whether they or any of 
their close relatives or kin people were 
connected in any way with any liabil- 
ity insurer, objection to which was sus- 
tained, was not improper, since a lit- 
igant has right to propound such ques- 
tions in order that right to challenge 
jurors peremptorily, or for cause, may 
be intelligently exercised.—Kennedy v. 
Little, 2 So.2d 163. 

Mo.App. In action for injuries to 
pedestrian struck by truck wherein fact 
that defendant was covered by insur- 
ance was brought into case in regular 
course following inquiry as to whether 
jurymen. were interested in or em- 
ployees of insurance companies, the in- 
jection of insurance thereafter in open- 
ing statement to jury and in inquiring 
from physician who treated pedestrian 
as to physician’s conversation with and 
payment by insurance company’s repre- 
sentative was error.—Tramill v. Prater, 
152 S.W.2d 684. 
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D.C.Ky. Whether swearing of jury 
should be set aside and cause con- 
tinued because of objectionable state- 
ments made by counsel in his opening 
statement, notwithstanding instruction 
by court that evidence to prove the 
statement was incompetent and would 
not be allowed and that jury should 
disregard such statement, rests in 
the discretion of the trial judge.— 
Mutual Life Ins. Co. v. Green, 37 F. 
Supp. 949. 

Colo. In action to recover bonus due 
under written employment contract, 
even if statements made in opening 
statement by counsel for employee con- 
stituted admission that corporate em- 
ployer had rescinded the contract at 
the beginning of the year 1939, em- 
plover was not entitled to judgment 

eeause of admissions in the opening 
statement, where statement did not 
show a confession by employee of his 
rights under the contract, and counsel 
stated that employee insisted upon such 
rights.—Albert-Ross Refrigerator & 
Fixture Co. v. Pastore, 111 P.2d 231. 

Ind. In action on life policy, causal 
connection was not necessary to estab- 
lish defense of misrepresentation mate- 
rial to the risk, and hence opening 
statement by insurer’s counsel, that he 
did not deny there was no connection 
between alleged misrepresentation and 
insured’s death, was not determinative 
of admissibility of evidence concerning 
cause of death.—New York Life Ins. Co. 
v. Kuhlenschmidt, 33 N.H.2d 340. 

Kan. In automobile passenger’s ac- 
tion against township for injuries suf- 
fered because of alleged defect in 
township road, pleadings and opening 
statement indicating that road satisfied 
statutory requirements of width, and 
complaining only that culvert was not 
maintained for a width of 25 feet, that 
weeds were not cleaned out at end 
of culvert but were mowed so as to 
create appearance of a well-maintained 
shoulder, and that warning signs, rail- 
ing, or posts were not erected, did 
not state a cause of action. Gen.St. 
1935, 68-301, 68-534, 68-1109.—Sell v. 
oda Tp., 107 P.2d 670, 152 Kan. 

Mass. Trial judge could, in the ex- 
ercise of a sound discretion, direct a 
verdict for defendant upon plaintiff’s 
opening statement.—Farewell vy. Inter- 
state Busses Corporation, 30 N.H.2d 
850, 307 Mass, ee 


253 
Mass. Where plaintiff, in action for 
injuries, according to opening state- 
ment was a social guest or licensee and 
there was nothing to indicate that in 
making the opening plaintiff did not 


make a complete statement of all the 
facts and inferences of facts within his 
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knowledge, plaintiff could not recover — 
under count alleging ordinary negli-_ 
gence or count alleging statutory vio-— 
lation and public nuisance, or count ~ 
showing gross negligence which was © 
not supported by the statement.—Del- 
tufo v. Morganelli, 29 N.W.2d 189, 302 
Mass, 604. meet iis * 
_ NJ. Statements made by counsel 
in opening have the same force and 
effect on trial court in deciding motion 
for nonsuit as testimony of witnesses. — 
—Wilson v. Public Service Coordinat- 
ed (Transport, 20 A.2d 368, 126-N.J.L. 


. < Lee 

N.Y.App.Div. Where complaint in 
action against owner of multiple 
dwelling by 12 year old boy, whose 
parents were tenants in building, al- 
leged that owner negligently tied a ~ 
drop ladder fire escape with rope in — 
such manner that it was less than 10 © 
feet above sidewalk, that manner in 
which ladder was tied was contrary 


Sy a 


was on ladder, complaint, as supple- 
mented by plaintiff’s open statements, 
stated a cause of action. Administra-_ 
tive Code, § C26—219.0, subd. h.—Ping- © 
hero v. Queens County Sav. Bank 23 
N.Y.S.2d 659, 260 App.Div. 667. — i 
Ohio App. In guest’s action against 
hotel for injuries resulting from an — 
insect sting, that petition was not 
demurrable did not preclude direction - 
of a verdict in favor of defendant hote 
company at conclusion of guest’s open- — 
ing statement, which disclosed that 
specific evidence which guest woul 
produce would negative allegations o 
etition that hotel knew or should — 
ave known in exercise of ordinary 


it, but permitted it to remain in the 
room during the night.—Cunningham 
Yee House Hotel Co., 33 N.H.2d 
In_ determining defendant’s motion 
for directed verdict, general averments 
of petition may not be permitted to 
control as against specific statements 
of fact contained in plaintiff’s opening 
statement.—Cunningham y. Neil House 
Hotel Co., 33 NE ea ha a 


§ 25 
C.C.A.Ill. Allegedly 


R. Co., 117 F.2d 669. Pe 

Ill.App. In action by traffic police- — 
man who was struck by taxicab, de- — 
nial of defendant’s motion for mistrial 
because of cross-examination of police 
officer of accident prevention division, — 
who was called as a witness by de- 
fendant, as to whether officer ever re- 
ceived any gift from cab company, was 
not error.—Cooney vy. Hughes, 34 N.B. 
2d 566, 310 Ill.App, 371. ; bya 

Wash. In action for assault and 
battery, plaintiff's counsel was not 
guilty of ‘‘misconduct” in asking ques- 
tions on cross-examination of two de- — 
fendants as to whether hotel formerly 
operated by one of them supplied in- . 
toxicating liquors to customers, wheth- 
er such defendant was excitable, quick- 3 
tempered person, who had been in- : 
volved in personal and other difficul- 
ties with people, and whether other 
defendant had used a sap to beat up 
man on sidewalk not over three years 
before.—Carmody v. Trianon Co., 109 
P.2d 560. 


§ 259 

Fla. Whether counsel should be per- 
mitted to make opening statement to 
the jury, in the absence of general 
court rule or statute, rests in the sound 
discretion of trial court, and whether 
such discretion has been abused must 
be determined upon a fair considera- 
tion of the circumstances.—Juhasz y. 
Barton, 1 S0.2d 476. 

Mass. Where’ defendant’s counsel 
failed to assist court in action brought 
under small claims procedure and 


Le 


-§ 259 


for his deductions, 
limits freedom of ample argument is 
-. allowed.—Chesapeake & O. Ry. Co. Vv. 
Richardson, 116 F.2d 860. 


» Ve ti gia Oe me ee 


failed to obey court’s instruction to 
limit time taken in cross-examining 
witnesses, and court thereupon con- 
ducted the further examination of wit- 
nesses, although attorney did thereafter 
instruct defendant not to introduce 
any evidence, defendant was not im- 
properly deprived of right to be rep- 
resented by counsel. G.L.(Ter.Ed.) ¢. 
218, §§ 21-25; § 22, as amended by St. 
1937, ce. 310.—McLaughlin v. Municipal 
Court of Roxbury Dist. of City of Bos- 
ton, 82 N.H.2d 266, 308 Mass. 397. 
Mo.App. Whether plaintiff or de- 
fendant should be permitted to open 
and close argument to jury rests large- 
ly within trial court’s . discretion.— 
i paccuteteta vy. Marglous, 151 S.W.2d 


; § 265 


Ohio App. In malpractice action, 


trial court did not abuse its discretion 


in his opening 
Beira tiee 


in limiting plaintiff 
argument after the 
 erombie v. Roof, 28 N.H.2d 772, 
Ohio App. 365. 


266 
C.C.A.U. Allegedly improper re- 
marks by counsel in examination of 
witnesses and in closing argument were 


not improper.—Chapman y. Alton R. 
co) VE.) 669. 
+ €.C.A.Ohio. Counsel in argument 


must restrict himself to the record 
for his facts and resort only to reason 
but within such 


correctly 
Shore R. 
Minn. Where counsel for prevailing 
_ party makes prejudicial remarks con- 
cerning opposing counsel in closing 
argument to jury, he is guilty of mis- 
conduct requiring new trial.—Rian vy. 
Hegnauer, 299 N.W. 673. 


In death action, wherein it was ap- 
parent that insurance company had 
charge of the defense, and wherein main 
question involved was whether death 
was solely result of disease or whether 
injuries sustained in automobile -colli- 
sion were a contributing cause, conduct 
of plaintiff's counsel in referring several 
times in closing argument to defend- 
ant’s counsel as “doctor,” required re- 
versal of judgment for plaintiff and 
award of new trial.—Rian v. Hegnauer, 
299 N.W. 673. 


Mo.App. In guest’s action against 
hotel for injuries sustained in fall when 
stepping into room from dimly lighted 
elevated bathroom, conduct of guest’s 
counsel in referring in his closing ar- 
gument to photographs used in the 
eourse of the trial and evidence in con- 
nection therewith to which he had made 
no reference in his opening argument 
was not violative of canon prohibiting 
a side having the opening and closing 
arguments from concealing or with- 
holding positions in his opening argu- 
ment. Rules of the Supreme Court of 
Missouri, rule 35, par. 22.—Cumming v. 
ree Hotel Corporation, 144 S.W.2d 

N.Y.App.Div. In personal injury 
suit, observations of plaintiffs’ counsel 
as to reason for transfer of action from 
City Court to Supreme Court and fact 
that a court had passed on wisdom of 
seeking damages greater than could be 
obtained in City Court involved error. 


—Slacke vy. Yellow Taxi Corporation, 
24 N.Y.S.2d 490. 
N.Y.Sup. The object of summation is 


to give counsel an opportunity to 
comment on the evidence and, within 
reasonable limitations, that includes 
right to comment on those who give 
the evidence.—Zemliansky vy. United 
Parcel Service, 24 N.Y.S.2d 672, 175 
Mise. 829, 

Ohio App. Counsel in trial of a case 
or elsewhere are officers of the court, 
and their arguments to jury should al- 
ways be decorous and not impair the 
impartial administration of justice— 


Bruno v. Petrecca, 2 


¥ ; nr 


9 N.B.2d 638, 65 
Ohio App. 257 See ae 


8.0. In action on life policy, repeti- 
tion of argument by plaintiff’s counsel 
with reference to alleged offer of job 
by insurer to one of plaintiff’s wit- 


nesses, notwithstanding court’s instruc- 


tion not to repeat the argument, was 
improper and prejudicial to insurer.— 
Lemons v. Pilot Life Ins. Co., 13 S.H.2d 
278, 196 S.C. 297. 

Tex.Civ.App. Argument of insured’s 
counsel to jury in action against insur- 
er that temporary disability and per- 
manent disability cannot exist at the 
same time because they are as different 
as night and day, and that insured 
could not have partial disability and 
total disability at the same time, was 
not reversibly erroneous, nor even im- 


proper.—Metropolitan Life Ins. Co. v. 
Butler, 149 S.W.2d 187, error dis- 
missed, 

Tex.Civ.App. Counsel’s statement 


that plaintiffs were charging defend- 
ant with some rascality in connection 
with a certain transaction and “‘let 
me get the pleading from them, which 
charge is about on a par with their 
other charges in this case’, was not 
error, but if so, was harmless where 
court instructed jury not to consider 
statement.—Burton vy. Kirbyville State 
Bank of Kirbyville, 149 S.W.2d 1095, 
error dismissed, judgment correct. 
Tex.Civ.App. In action for breach 
of marriage promise, argument by 
plaintiff’s counsel which asked jury to 
return a verdict against defendant as 
punishment, as distinguished from an 
award of compensation to plaintiff for 
damages she may have suffered, was 
error, since plaintiff was only entitled 
to compensation, and punishment was 
not a matter for jury’s consideration. 
—Boone y. Henry, 151 S.W.2d 323. 


Utah. In action for injuries sustained 
by guest in automobile in collision 
which occurred when automobile struck 
sheep owned and herded by defendants, 
the references by counsel for the guest 
to what “‘we’’ found at scene of accident 
were improper, since the quoted word 
could have referred to the counsel or to 
other persons who were not sworn.— 
Caperon y. Tuttle, 116 P.2d 402. 


§ 269 

Mo.App... Counsel should not be per- 
mitted to present false issues or to lead 
jury to disregard the court’s instruc- 
tions, but a wide latitude within bounds 
of reason should be allowed them in 
presenting the facts and deducing legi- 
timate inferences therefrom.—Graves vy. 
May Department Stores Co., 153 S.W. 
2d 778. 

Tex.Civ.App. In action arising out 
of collision between automobile and 
truck wherein liability of one of de- 
fendants depended upon the alleged ex- 
istence of partnership with the other 
defendant, argument of plaintiff’s coun- 
sel that there was only one primary 
issue to be decided by jury and that 
was whether defendants were partners 
was not error.—Hlmore v. Peavy, 143 
S.W.2d 983. 

_ Tex.Civ.App. In action on fire pol- 
icy, argument that defendants had bur- 
den of proving that insured or his wife 
procured the burning of house was a 
correct statement of the law.—Northern 
Ins. Co. of New York vy. Molloy, 146 
S.W.2d 231, error dismissed, judgment 
correct. 

§ 271 


Tex.Civ.App. In workmen’s compen- 
sation suit, where sworn denial by in- 
surance carrier of issuance by it of a 
policy of insurance to employer had 
been filed, but the denial was stricken 
and was not thereafter refiled, refusal 
to permit carrier to read such sworn 
denial was proper.—Traders & General 
Ins. Co. vy. Belcher, 152 S.W.2d 525, er- 
ror refused. 

272 


§ 

N.H. In action for injuries to labor- 
er, argument of counsel that if laborer 
was not injured his earning capacity 
would not have been decreased for a 
period of one and a half years, that 
he was getting $20 per week, and that 
by assuming that he worked and re- 
ceived $20 a week from time of acci- 


§ 274 id 
Tex.Com.App. In action for injuries 
to plaintiff's wife in collision between 
automobile driven. by her and defend- 
ant’s truck, argument of defendant’s 
counsel that issue, submitted in court’s 


charge to jury, as to whether truck 
driver discovered and realized wife's 
position of peril in time to avoid col- 
lision by exercise of ordinary care in 
use of means at hand and failed to 
exercise such care after discovering and 
realizing her position, was ‘“‘mighty 
near asking you ‘did he deliberately 
and consciously cause the accident’”, 
was not improper as telling jury in 
effect that burden was on plaintiff to 
prove that such driver deliberately or 
consciously caused collision after realiz- 
ing wife’s peril—Sugarland Industries 
v. Daily, 143 S.W.2d 931, reversing 
Daily v. Sugarland Industries, 124 S.W. 
2d 199. 

Tex.Civ.App. Counsel’s argument 
that jury were entitled to answer yes 
to first 26 of 32 submitted issues and 
that certain questions should be con- 
sidered separately, but that the evi- 
dence required that those questions re- 
quiring an answer should be answered 
no, and ‘in behalf of that little wo- 
man we ask you to answer them that 
way under the evidence you have heard 
from that witness stand’ was not 
“misconduct” prejudicial to defendant 
where counsel told jury that he want- 
ed them to consider each of questions 
separately and to answer questions yes 
under evidence heard from witness 
stand, and that other questions should 
be answered no under evidence in the 
case.—Newlin vy. Smith, 142 S.W.2d 
610, error granted. 

There is a legitimate function for 
argument of counsel in discussing is- 
sues before jury, and the rules do not 
require that an attorney shall so pre- 
sent his client’s case that it would be 
necessary for bystander to inquire 
when he is through, which side of the 
case he is on in order to ascertain such 
fact—Newlin yv. Smith, 142 S.W.2d 
610, error granted. 


Tex.Civ.App. In taxicab passenger’s 
action for injuries submitted on spe- 
cial issues, counsel’s argument pointing 
out answers which might be conflicting 
but not disclosing what the effect of 
the answers would be was not “miscon- 
duct” requiring trial court to declare 
a mistrial—Yellow Cab Co. v. Under- 
wood, 144 S.W.2d 291, error dismissed, 
judgment correct. 

Tex.Civ.App. Argument of counsel 
which asked jury for full $27,500 dam- 
ages plaintiff sued for and offered evi- 
dence to substantiate, which asked a 
verdict commensurate with injuries and 
resulting condition, and which did not 
essay to inform jury as to legal effect 
of their answers, was not improper.— 
Peden Iron & Steel Co. y. Claflin, 146 
8.W.2d 1062, error dismissed, judg- 
ment correct. 

Counsel’s argument in personal in- 
jury action that counsel could not tell 
jury how jury was going to answer 
any of questions, but all counsel 
could do was to put entire faith and 
confidence in jury and request each 
juror to ask what reasonable person 
would have done if he had been “in 
the shoes” of defendants, was not im- 
proper.—Peden Iron & Steel Co. v. 
Claflin, 146 §.W.2d 1062, error dis- 
missed, judgment correct. 
_ex.Civ.App. An argument of plain- 
tiffs attorney that it was plaintiff’s 
theory that certain issues should be 
answered “Yes” and others answered 
“No”? was not error as telling the jury 
the effect that their answers would 
have on the judgment to be rendered, 
where no reference was made, as to 
what judgment should or would be 
rendered on the jury’s answers.—Im- 
perial Underwriters v. Dillard, 146 S. 
W.2d 1105, error refused. 

Counsel may request the jury to an- 


» 


- Tex.Civ.App. Counsel’s argument in 


trespass to try title action “all we ask 


is that those different surveys remain 
intact and the property rights as are 
there will be protected” and that on 
consideration of certain evidence jury 
would find that mistake was made in a 
certain survey ‘‘because the Land Office 
says so” and that plaintiff should be 
protected in his property rights was 
not prejudicial on ground that argu- 
ment was upon the effect of jury’s an- 
swers to special issues.—Patterson v. 
Peel, 149 S.W.2d 284. : 
Tex.Civ.App. Attorneys who, in ar- 
gument to jury, discussed the issues 
in groups, expressed their own opinions 
from the evidence as to how the issues 
should be answered, commented on the 
credibility of various witnesses who 
testified, criticized what they claimed 
to be misstatements of the law before 
the jury by opposing counsel, and re- 
plied to arguments of opposing counsel, 
were not guilty of ‘misconduct”’.—Pure 
Oil Co. vy. Crabb, 151 S.W.2d 962, er- 
ror refused. 
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©.C.A.Ill. The District Court did not 
err in refusing to withdraw a juror 


~ and declare a mistrial in automobile 


accident case, even though plaintiff 
made reference to defendant’s liability 
insurance or insurer no less than nine 
times during his testimony in chief, 
where the subject was introduced by 
defendant himself, no objection was 
made by defendant’s counsel, and the 
court had carefully admonished the par- 
ties and counsel on the subject and in 
its instructions sought to minimize the 
effect of the damaging testimony by 
telling jury that there was no ques- 
tion of insurance in the case and that 
they should not be concerned about 
that question.—Garee v. McDonell, 116 
F.2d 78, certiorari denied McDonell v. 
Garee, 61 S.Ct. 837. 

-Though evidence concerning defend- 
ant’s liability insurance is ordinarily 
not admissible in an automobile acci- 
dent case, it may be used to prove 
some material issue properly in the 
case, and the fact that it is not ad- 
missible to prove another matter does 
not render it incompetent.—Garee Vv. 
McDonell, 116 F.2d 78, certiorari denied 
McDonell v. Garee, 61 S.Ct. 837 

In automobile accident case, telegram 
sent by defendant to his liability in- 
surer in which he admitted liability 
for accident was admissible to prove 
defendant’s admission of liability, and 
the fact that it could have been intro- 
duced without showing that insurance 
was involved did not change the situa- 
tion where defendant himself had 
opened up the subject.—Garee v. Mc- 
Donell, 116 F.2d 78, certiorari denied 
McDonell v. Garee, 61 S.Ct. 837. 


n exception to the general rule that 
Rapa eoricerning defendant’s liabil- 
ity insurance is not admissible in an 
automobile accident case arises when 
the information is innocently volun- 
teered by a witness.—Garee v. McDon- 
ell, 116 F.2d 78, certiorari denied Mc- 
Donell v. Garee, 61 S.Ct, $37. 

C.C.A.Ind. In action for damages 
sustained in automobile collision in In- 
diana, statement of plaintiff's counsel to 
jury that if they brought in a substan- 
tial reasonable judgment for plaintiff, 
defendant would say that he thought 
the jury did just exactly right, that the 
evidence was undisputed that “he had 
been stout as a bull, if it was not your 
investigators would have found it” and 
that defendant’s attorney “in looking 
over this case, after he gets it to put up 
his defense for his principal, for the 

‘person that hired him, he has a notice 
right away that he has got to get this 
scene down around that hill’ were not 
objectionable as containing improper 


references to insurance.—Braman ¥y. 
Wiley, 119 F.2d_991. 
©.C.A.Mo. In Missouri, any effort on 


the part of a litigant to inform the 
jury in an automobile accident case 
that the other party has insurance 


“D.C.Ga._ Where automobile 
insurer declined to 


sured and the administrator filed an- 
Swer of no assets and mentioned ex- 
istence of the liability policy, the in- 
surer could subsequently withdraw the 
answer and file a different one, so as 
to prevent the fact of insurance from 
becoming known to the jury, and if 
first answer should subsequently be of- 
fered as evidence, there would be cause 
for mistrial under Georgia law. Code 
Ga.1933, § 113-2110.—American Surety 
Co. v. Sutherland, 35 F.Supp. 353. 

Cal. In action against driver and 
owner of garbage truck and company 
under contract with city to collect gar- 
bage, for injuries sustained when 
plaintiff was struck by garbage truck, 
contract between city and company 
granting garbage franchise to company 
was admissible in an attempt to es- 
tablish existence of master and sgerv- 
ant relationship between driver and 
owner of truck and company as one 
basis of liability, and incidental disclo- 
sure by contract that owner was in- 
sured did not render contract inadmis- 
sible—Taylor v. Oakland Scavenger 
Co., 110 P.2d 1044, prior opinion 103 
P.2d 605. 

Cal.App. In action against contractor 
and its agent by subcontractor’s. em- 
ployee for injuries, wherein insurance 
carrier of subcontractor intervened 
seeking reimbursement from defend- 
ants, and wherein plaintiff’s witness on 
eross-examination testified that he 
spoke to attorney of subcontractor’s 
employee, the eliciting from that wit- 
ness on redirect examination that, when 
contractor’s agent came to see the wit- 
ness that morning, contractor’s agent 
was accompanied by one whom the 
witness understood represented an in- 
surance csmpany, was error, but not 
prejudicial.—Martin, Continental Casu- 
alty Co., Intervener, v. Clinton Const, 
Co., 105 P.2d 1029, rehearing denied 
106 P.2d 629. 

Cal.App. Where references to insur- 
ance carried by a party litigant can 
have no legitimate purpose, it is preju- 
dicial misconduct in a close case de- 
liberately to elicit or make reference 
to insurance solely for purpose of ob- 
taining damaging effect of such ref- 
erence on minds of -jurors.—Hatfield 
v. Levy Bros., 112 P.2d 277. 

In action for injuries wherein de- 
fendants’ witness who was not a party 
to the action testified concerning con- 
versations had with plaintiff and did 
not refer to statement witness had 
made to plaintiff that defendants were 
insured, plaintiff was not entitled on 
cross-examination to elicit testimony 
concerning that part of the conversa- 
tion relating to insurance which was 
not on the same subject as the testi- 
mony given by the witness and did 
not tend to explain or qualify the 


part of the conversation given. Code 
Civ.Proc. § 1854.—Hatfield v. Levy 
Bros., 112 P.2d 277. 


Cal.App. In action for death of mo- 
torist, the trial court did not err in 
denying defendants’ motion for a mis- 
trial based on statement made by mo- 
torist’s widow on _ cross-examination 
that after physician ‘got through tap- 
ing him the insurance adjuster came”, 
where the trial judge told the jury that 
the statement should not be considered 
or referred to and that the only parties 
to the case were the widow, motorist’s 
daughters, the driver of the other auto- 
mobile involved in the collision, and 
her father.—Preuitt v. Marshall, 115 
P.2d 507. 

Ga.App. The fact that defendant in 
automobile accident action is insured 
or otherwise indemnified against loss 
in event of recovery against him can- 
not be shown as an independent fact 
by the plaintiff although it may be 
shown where it is brought out as an 
incident to the proof of some other 
fact properly involved.—Goldstein v¥, 
Johnson, 12 S.H.2d 92. 

In action against owner of automo- 


had virtually admitted his negligene 
was not improper.—Goldstein y. 
son, 12 S.B.2d 92. 

Ga.App. Evidence, in a_ suit 
personal injuries, that defendan 
protected by liability insurance, is in 
admissible as irrelevant, and generally 
a mistrial should be granted whe 
mere exclusion of such evidence 
appropriate instructions from tri 
court to disregard it cannot disabus 
the prejudicial impression created — 
on jury.—Minnick yv. Jackson, 13 
2d 891, 64 Ga.App. 554. ; 

In personal injury action, it is 
er to purge jury with reference | 
indemnity company that has 
to indemnify the defendant 
there is a bona fide effort to preser 
the right of trial by an impartial 
in respect to such indemnity comy 
and the purge is not in bad faith 
merely for the purpose of conveying 
jury the information that defendan 
protected by liability insurance—Mi1 
nick v. Jackson, 13 §.H.2d 891, 64 | 
App. 554. yas 

Iowa. In truck accident case, wh 
plaintiff on cross-examination 
fendants’ counsel testified that _ 
physician advised him to wear a ru 
ber stocking ‘when the insurance con 
pany’s doctor examined me in his offi 
* * *.” evidence supported cone 
sion that mention of insurance w: 
merely incidental and not by desigi 
and defendants’ motion for continua 
on ground that plaintiff informed 
Jury that defendants carried liabi 
insurance was properly overrul 
Remer v. Takin Bros. Freight L: 
297 N.W. 297. 

Ky. In automobile accident case 
jection of insurance question into 
by asking defendant motorist on re 
cross-examination whether he expected 
to pay anything, and by statements i 
closing argument of plaintiff’s atto 
ney that corporation lawyers made th 
same kind of argument, and that “oth 
er influences” had a certain witnes. 
testify as to certain happenings, was 
reversible error.—Stott v. Hinkle, 150 
S.W.2d 655, 286 Ky. 148. : 


Md. In bailor’s action for loss 
gold certificates and currency fro 
safe deposit box in vault of defend- 
ant bank, admitting, over bank’s ob- 
jection, statement made by an execu- — 
tive vice president of bank to bailor 
and his attorney that bailor had noth-— 
ing to worry about because the bank 
was covered by insurance and the 
could, sue the bank, was not erro: 
since the statement of the executiv 
vice president in answer to charges — 
of bank’s neglect was relevant as in- 
dicating an excuse on the bank’s fea 
for a relaxation of responsibility.— 
Taronta Park Bank v. Abbott, 19 A.2d 


Minn. Where defendant’s change of — 
story in personal injury actions was 
very marked, comment of plaintiffs’ 
counsel on the coincidence of the change 
of story after a visit at the hospital — 
by an insurance adjuster, whose part 
in the investigation was a subject of 
frequent comment on both sides at the 
trial, was not so unfair as to be cen- 
sorable as “misconduct.’’—Leifson v. 
Henning, 298 N.W. 41. 

Mo. In parents’ action against news- 
paper for death of minor resulting 
from automobile collision while assist- 
ing owner of newspaper route in deliv- 
ering papers, where publisher’s coun- 
sel agreed that route owner carried no 
liability insurance and that publisher 
had. none on him and no attempt was | 
made to get agreement before jury, 
parents could not complain of trial 
court’s refusal to permit them to show 
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that action was being defended by in- 
-surer under policy carried by publish- 
er.—Bass vy. Kansas City Journal Post 
Co., 148 S.W.2d 548. : 
R Mo.App. In action on fire policy, a 

mistrial because of witness’ statement 
- regarding insurer’s offer of compromise 
and settlement was properly refused 
where court instructed jury to disre- 
gard the statement regarding the offer, 
- —Bergerson v. General Ins. Co. of 
= Pncrice, of Seattle, Wash., 148 S.W.2d 
Mo.App. In action for injuries to 
pedestrian struck by truck wherein 
fact that defendant was covered by in- 
surance was brought into case in regu- 
lar course following inquiry as to 
whether jurymen were interested in or 
employees of insurance companies, the 
injection of insurance thereafter in 


company’s representative was error.— 
_Tramill v. Prater, 152 8.W.2d 684. 
N.H. In guests’ action against host 
r injuries sustained in a _ collision 
with oncoming automobile where wit- 
ness in cross-examination did not state 
that driver of oncoming automobile in 
fact carried no insurance but merely 
_ gave his guess based on fact that auto- 
mobile was an old one, and _ plaintiffs 
ad nothing to do with introduction of 
testimony, motion for mistrial on 
ground that issue of oncoming automo- 
bile driver’s liability insurance had 
been injected into case was properly 
enied.—Sullivan v. Sullivan, 18 A.2d 
828. : 
N.J. A mistrial of action for in- 
uries sustained by pedestrian who 


N.J.Sup. A mistrial of action for in- 
juries sustained by pedestrian who 
_ tripped over hose, lying across public 
sidewalk, through which defendant was 
delivering fuel oil to a customer, on 
ground that testimony disclosed that 
defendant was insured, was properly 
denied where it was defendant himself 
who stated on cross-examination that 
he turned the matter of accident over 
to his insurer, and court instructed 
jury that statement advanced by de- 
_fendant was to be entirely disregard- 
ed.—Thompson y. Barab, 16 A.2d 549. 
125 N.J.L. 461, affirmed 19 A.2d 780, 
Pee wh G7 Ned. cn, 42:7. 


Pa.Co. In a negligence case, after 

plaintiff had rested and before defend- 
ant had put in his case, counsel for 
defendant made an offer to prove by 
-eross-examination of plaintiff that 
plaintiff’s interest in the case was lim- 
ited to everything over and above the 
amount paid to plaintiff under an in- 
surance policy and that the adjustment 
company be required to produce the 
. policy, as it controlled plaintiff’s claim 
2 for subrogation. Refused, as the sole 
object of the offer was to bring the in- 
- surance company on the record as a 
oe party plaintiff and this could not be 
_ done by questioning plaintiff alone in 
_— eross-examination.—Goldscheiter vy. 
 _Heilman, 89 P.L.J. 89. 


F Prior to the adoption of the rules of 
civil procedure, as promulgated to the 
Pennsylvania supreme court, plaintiff 
es in a negligence case was not required 
to disclose that he carried insurance or 
was paid any insurance. Under rule 
2002, 12 P.S.Appendix, subject to cer- 
j tain exceptions, it is now mandatory,— 
Goldscheiter v. Heilman, 89 P.L.J. 89. 
Pa.Com.Pl, It seems that under Pa, 
R.C.P. 2002, 12 P.S. Appendix, an un- 
insured plaintiff may not aver or prove 


ee 
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that defendant is insured.—Wolf v. 
Gross, 38 D. & C. 413. 

Pa.Com.Pl, Plaintiff sued to recov- 
er damages to his automobile aris- 
ing from a collision with a street car. 
On the trial, plaintiff’s repairman tes- 
tified on cross-examination that his 
services had been paid for by General 
Hxchange, Insurance Corporation. 
Plaintiff's motion to strike the answer 
from the record was refused, and after 
a verdict for defendant, plaintiff moved 
for a new trial assigning the refusal as 
error. Held, that judgment must be af- 
firmed, as plaintiff was not prejudiced 
by the admission of this testimony in- 
asmuch as the new Pa. Rules of Civil 
Procedure provide in Section 2002, 12 
P.S. Appendix, that actions are to be 
prosecuted in the name of the real par- 
ty in interest, and in Section 2004 that 
an action commenced by plaintiff in his 
own name may, upon petition of any 
party in interest, be corrected, and the 
person to whom plaintiff has trans- 
ferred his interest, made a party.—Se- 
tes v. West Penn Rys. Co., 3 Fay..J. 

R.I. The statute providing for non- 
joinder of liability insurer was in- 
tended to make certain that jurors 
would decide an action for injuries 
against an insured defendant on its 
merits as shown only by proper evi- 
dence and not on any consideration 
that an insurer rather than defend- 
ant personally would pay whatever 
damages might be_ assessed against 
the defendant. Gen.Laws 1938, c. 155, 
Sy J exiaEene v. Ballantyne, 17 A.2d 

In action for injuries resulting from 
automobile accident, where reference 
is made in the. presence and hearing 
of the jury to insurance or to the in- 
terest of an insurer, with the apparent 
intention of prejudicing the jury in 
favor of the plaintiff by causing jury 
to believe that defendant was pro- 
tected by insurance, a motion for con- 
tinuance should ordinarily be granted. 
—Lavigne v. Ballantyne, 17 A.2d 8465. 

In action for injuries resulting from 
automobile accident, where automobile 
driver hag liability insurance, and 
reference to the insurance or to the 
interest of an insurer is accidentally 
made, it is duty of trial justice to de- 
termine whether under all circum- 
stances then before him, the jury. 
notwithstanding such reference and 
instructions to disregard it, can rea- 
sonably be expected to return a ver- 
dict based solely on evidence unin- 
fluenced by reference to insurance, and 
if such conclusion cannot fairly be 
reached, justice should pass the case. 
—tLavigne v. Ballantyne, 17 A.2d 845. 

In minor’s action for injuries sus- 
tained when struck by automobile, 
where physician testified that insur- 
ance man came to him and asked him 
if he would be available, upon which 
jury was excused and motion was 
made to pass case and after discus- 
sion, jury was brought back and in- 
structed to decide case on facts in 
evidence without reference to insur- 
ance, and trial justice by way of com- 
ment expressed lack of personal be- 
lief in the soundness of policy con- 
cerning the matter then before him, 
trial justice’s action was prejudicial, 
and it was error to refuse a motion 
to pass. the case.—Lavigne vy. Ballan- 
tyne, 17 A.2d 8465. 

S.C. In automobile guest’s action 
against host where host introduced pic- 
tures taken at the intersection and aft- 
er court ruled that, because the photog- 
rapher was an insurance adjuster his 
identity should be kept from jury 
guest’s counsel in cross-examining host 
who was present at time pictures were 
taken referred to the photographer as 
“Mr, X”, the reference to the photog- 
rapher as “Mr. X” was not objection- 
able on ground that it carried sugges- 
tion that host was protected by liabil- 
ity insurance.—Cummings vy. Tweed, 10 
§:B.2d 322; 195 S.C. 173. 

In automobile guest’s personal inju- 
ry action against host where host’s 
counsel introduced pictures taken at 
intersection by insurance adjuster but 


stating that, o state 
the grounds, but I don’t think it 
would be fair to state them before the 
jury”, statement of guest’s counsel, “I 
think counsel should put his grounds 

in the record, unless he is trying to 

keep something from the jury’, was 

not objectionable on ground that it 
earried suggestion that host was pro- 

tected by liability insurance.—Cum- 

mings v. Tweed, 10 S.H.2d 322, 195 ‘ 
8.C. 173. ; 

In automobile guest’s personal in- 
jury action against host, cross-exam- 
ination testimony of host that guest 
had been a faithful servant of host 
who had a kindly feeling towards 
guest and that host did not have any 
malice against guest for bringing the 
action was proper and was not objec-. 
tionable as suggesting that host car- 
ried liability insurance.—Cummings Vv. 
Tweed, 10 S.B.2d 322, 195 S.C. 173. 

Tex. In automobile accident case, it 
is error for counsel to apprise the jury 
of existence of indemnity insurance 
when insurer is not one of parties to 
the suit.—Moncada v. Snyder, 152 S. 
W.2d 1077, affirming 129 S.W.2d 817. 

In automobile collision ease, the fact 
that newspaper item was published on 
day case was submitted to jury merely 
stating the title of the case and that 
it was on trial, the title containing 
name of insurance company, was not 
prejudicial error as informing jury that 
insurance company was interested as a 
defendant in absence of showing that 
the jurors saw the item or were in- 
fluenced by it.—Moncada y. Snyder, 152 
S.W.2d 1077, affirming 129 S.W.2d 817. 

Tex.Com.App. In action for injuries 
sustained by occupant of parked auto- 
mobile which was struck by overtaking 
automobile, no questionable allusion 
that might inject the question of in- 
surance into the case should be made 
on another trial—Jackson vy. Edmond- 
son, 151 S.W.2d 794, 136 Tex. 405, re- 
versing 129 S.W.2d 369. 

Tex.Civ.App. In action for death 
caused by collision between decedent’s 
automobile and truck driven by alleged 
employee of defendant lumber company, 
letters between defendant and insur- 
ance company with reference to cover- 
age of truck owner’s employees by de- 
fendant’s workmen’s compensation in- 
surance policy were admissible as res 
gestae of contract between defendant 
and insurance company and in response 
to and explanation of plaintiff’s evi- 
dence that truck driver was carried on 
defendant’s books as its employee and 
covered by such policy.—Conner y. An- 
galing County Lumber Co., 146 S.W.2d 


Tex.Civ.App. It is not every casual 
or inadvertent reference to an insur- 
ance company in course of trial that 
will necessitate a mistrial.—William 
Cameron Co. v. Downing, 147 S.W.2d 
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Cal.App. In action by employee of 
privately owned street railway against 
city and county for injuries suffered 
when struck by municipal street car,_ 
references by counsel for city and. 
county to the privately owned street 
railway as if it were an interested 
party were objectionable, in view of 
statutes governing subrogation of em- 
ployer to employee’s right to damages. 
St.1937, pp. 2738-275, §§ 3850-3862.— 
Gillette v. City and County of San 
Francisco, 107 P.2d 627, 41 Cal,App. 
2d 758. 

Cal.App. An argument must relate 
to evidence in the case and be measur- 
ed by it.—Wills v. J. J. Newberry Co., 
111 P.2d 346. 

Ky. Where counsel’s objection is 
sustained by court to incompetent tes- 
timony, opposing counsel cannot argue 
the excluded testimony, nor by infer- 
ence tell jury that it was unfair for the 
objection to have been made.—Louis- 
ville & N. R. Co. v. Gregory, 144 S.W. 
2d 519, 284 Ky. 297. 

Mo.App. Counsel should not be per- 
mitted to present false issues or to lead 
jury to disregard the court’s instruc- 


son should 


mate inferences therefrom.—Graves v. 
May Department Stores Co., 153 S.W.2d 


In action for injuries sustained by in- 
fant on escalator in store, where in- 
fant’s mother testified that she had 
seen attendant stationed at top of. es- 
calator at various times on previous 
occasions, and court on basis of petition 
instructed that verdict should be for 
laintiff if, among other things, jury 
peeved that the moving and exposed 
parts of escalator could by exercise of 
reasonable care have been protected 
so that the injuries would not have oc- 
curred, argument that store owner was 
negligent in failing to have an attend- 
ant stationed at top of escalator was not 
improper on ground that there was no 
such charge of negligence submitted to 
the jury.—Graves v. May Department 
Stores Co., 153 S.W.2d 778. 

Mo.App. In action for injuries sus- 
tained by store patron’s 2% year old 
son when son’s fingers were caught be- 
tween tread of ascending escalator step 
and teeth of comb plate attached to 
floor, where there was evidence that 
escalator in question was an improve- 
ment over one which it had replaced and 
that elevator company tried to make 
improvements on its equipment from 
time to time, argument that elevator 
company knew a way to fix escalator so 
that little boys’ hands wouldn’t get hurt 
in place where injury occurred was not 
improper as unsupported by evidence. 
—Graves v. May Department Stores Co., 
153 S.W.2d 778. 

N.H. On appeal from probate court 
commissioner’s disallowance of claim 
against intestate’s estate on intestate’s 
alleged oral contract to leave all his 
property on his death to claimant by 
will in payment for services rendered, 
where there was no evidence that de- 
cedent left will giving his estate to 
elaimant, argument of claimant’s coun- 
sel that such evidence existed was im- 
proper, especially as it permitted in- 
ference that will had been found and 
destroyed or suppressed by intestate’s 
relatives.—Lemire v. Haley, 19 A.2d 


N.J. In action on double indemnity 
provision of life policy with defense 
of suicide, where there was no evidence 
of defalcations on the part of the in- 
sured in his employment, it was im- 
proper for counsel for insurer to argue 
as though such evidence was present. 
—Iverson v. Prudential Ins. 0. Oo 
America, 19 A.2d 214, 126 N.J.L. 280. 


Tex.Civ.App. In action for death of 
horse struck by defendant’s delivery 
truck, argument to jury by plaintiff’s 
counsel that when other delivery boys 
in town drove fast in violation of law, 
they pleaded guilty and paid fines, was 
improper and ground for reversal of 
judgment on verdict for plaintiff, in 
absence of competent evidence of such 
facts. Ellis v. Lewis, 142 S.W.2d 294. 


Tex.Civ.App. In arguing cases to a 
jury, attorneys are allowed a compar- 
atively wide latitude in the drawing of 
inferences and construction of argu- 
ments, so long as they do not attempt 
to state purported facts not disclosed 
by the record.—Classen y. Benfer, 144 
S.W.2d 633, error dismissed, judgment 
correct, % 


Tex.Civ.App. In action for breach of 
marriage promise, counsel for plaintiff 
should not be permitted to. comment 
in his argument to jury upon supposed 
resemblance of plaintiff’s child, of 
which the defendant was allegedly the 
father, to defendant unless the ques- 
tion has been raised in some manner 
in the introduction of evidence.—Boone 
vy. Henry, 151 S.W.2d 323. 

Wis. In action against truck driver 
and liability insurer for injuries to 
child, argument to jury, without any 
evidence in the record to support such 
argument, that general practice of in- 
surer was characterized by unfairness 
in adjusting claims was improper.— 
Plautz v. Kubasta, 295 N.W. 667, 237 
Wis. 198. 
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dence or reasonable inferences to be 


drawn therefrom 


-the argument of 
counsel is not to 


¢ e too narrowly lim- 
ited.—Chapman vy, Alton R. Co., 117 
¥.2d 669. 


_ App.D.C. In action by patron for in- 
juries sustained in theater, argument 
that patron’s injuries were minor and 
that she was entitled to recover at 
most $50 or $100 was fair, in light of 
the evidence.—Perry y. District Amuse- 
ment Corporation, 114 F.2d 484. 

Ky. In action for slander, where 
evidence established that defendant’s 
affidavit made before county judge 
charging plaintiff with offense of con- 
version of more than $20 by selling 
goods and failing and refusing to ac- 
count for the proceeds, was not made 
in good faith, and authorized admis- 
sion of the affidavit as corroborative 
evidence, plaintiff's counsel was au- 
thorized in closing argument to com- 
ment upon the affidavit and draw 
reasonable inferences therefrom.—Nall 
v. Phelps, 147 S.W.2d 1089, 285 Ky. 


322. 

Ky. In action on accident policy for 
death of insured, statement of plain- 
tiff’s counsel that insured took out the 
policy so that his wife could take care 
of herself and her granddaughter was 
not objectionable—Metropolitan Life 
Ins. Co. v. Osborne, 150 S.W.2d 479, 
286 Ky. 301. 

In aetion on accident policy for 
death of insured, wherein plaintiff con- 
tended that insured’s death was re- 
sult of septic infection originating at 
cut on toe, and wherein insurer con- 
tended that the death was result of 
diabetes, statement of plaintiff’s coun- 
sel that insurer discovered that insured 
had sugar in his blood before it re- 
newed the policy was not objection- 
able.—Metropolitan Life Ings Co. v. Os- 
borne, 150 S.W.2d 479, 286 Ky. 301. 

In action on accident policy to re- 
cover for the death of insured, where- 
in plaintiff contended that insured’s 
death was the result of septic infection 
originating at cut on toe, and where- 
in insurer contended that death was 
result of diabetes, statement of plain- 
tiff’s counsel that he would like to 
have heard what insurer’s agent said 
when he renewed the policy, after in- 
surer knew that insured had diabetes, 
was not  objectionable-—Metropolitan 
Life Ins. Co. v. Osborne, 150 S.W.2d 
479, 286 Ky. 301. 


Mo.App. In action for injuries to 
customer who slipped on floor of store 
where an employee had spilled a small 
quantity of water which she was car- 
rying in a brain bucket which the em- 
ployee testified she had washed before 
putting in water, and that there was 
no grease in the bucket, argument of 
plaintiff's counsel to the jury that 
bucket had required cleaning else the 
witness would not have washed it, and 
drawing the further inference’ that 
bucket was not thoroughly cleaned and 
contained a residue of grease which 
caused the slippery condition of the 
floor, did not range beyond the plead- 
ings and evidence.—Perringer v. Lynn 
Food Co., 148 8.W.2d 601, 


Mo.App. In action for injuries to 
woman caught in revolving door, pushed 
against her by defendant credit report- 
ing company’s servant in entering tele- 
phone company’s building, court’s rul- 
ing sustaining objection only to refer- 
ence to plaintiff’s financial condition in 
argument to jury by plaintiff’s counsel 
that it was strange that defendant’s 
lawyer, charged with responsibility of 
getting X-ray doctor, had to use tele- 
phone company’s doctor, who failed to 
take X-ray picture of plaintiff’s injured 
breast, and that plaintiff could not af- 
ford any doctors, but had to use such 
doctor ,was not error.—Salmons v. Dun 
& Bradstreet, 153 S.W.2d 556. 

Mo.App. ounsel should not be per- 
mitted to present false issues or to lead 
jury to disregard the court’s instruc- 
tions, but a wide latitude within bounds 
of reason should be allowed them in 
presenting the facts and deducing legiti- 
mate inferences therefrom.—Graves v. 


May Department Stores Co., 153 8.W.2d 


-N.H. In action for injuries to com- 
mon laborer, counsel was properly per- 
mitted to argue to jury that laborer 
would have continued to earn, had he _ 
not been injured, what he was able ~ 
to earn before that time, and it was 
for jury to say whether or not it was 
more probable than not that he would — 
have done so, and to assess damages © 
accordingly.—Dowling v. IL. é 
tuck, Inc, 17 A:2d) 520% Shee: 

Argument of counsel that plaint! 
was “totally disabled” during year and 
a quarter following injury, when he 
was partially buried and broke hi 
leg when shoring of ditch collapsec 
and permitted a cave-in, was not im 


sustained when bed of oncoming tr 
struck plaintiff’s leg as it hung ove 
edge of truck on which he was riding 
counsel’s argument in effect that if ei- 
ther truck driver was to blame, then 
pecteent was pat nnay ees Rite: 
not improper.—Texas Co. v. Ivey, 152 
S.W.2d 738. rahe 
Tex.Civ.App. In suit to compel son 
to carry out alleged trust in father’ 
property which son acquired from tax 
purchaser for benefit of father ara 
brothers and sisters, counsel’s argu-- 
ment that the $100 paid in by a siste: 
had come from the sale of chickens 
eggs, and butter was not an unreason- 
able observation, where jury could tell 
from sister’s appearance that she was 
an aged lady and a farmer’s wife and 
jury heard her testify about her farm 
operations and that she handed the — 
$100 to the son which was all the mon 
ey she had.—Butler y. Butler, 144 §.1 
2d 956, error dismissed, judgment cor-— 

rect. if 
Tex.Civ.App. In automobile acciden 
case, where occupants of automobi 
passed by plaintiffs’ automobile 10 0 
15 minutes before collision with de- 
fendants’ truck and four or five miles — 
from place of collision testified as to __ 
speed of plaintiffs’ automobile, and — 
evidence showed that when such occu- — 
pants reached scene of cgllision sever-— 
al other automobiles which had been — 
traveling in same direction were al- | 
ready there, the occupants of which 
other automobiles did not testify a8 
B 


to speed, argument of plaintiffs’ attor- 
ney that such other automobiles would | 
have had to be passed by plaintiffs oth- | 
erwise such automobiles would not — 
have reached scene of collision before 
automobile the occupants of which tes- | 
tified was justified by evidence-——Hous- 
ton Oxygen Co. v. Davis, 145 S.W.2d 
800, error granted. # 
Tex.Civ-App. Where argument o 
counsel was drawn from facts in evi 
dence and made in reply to an argu 
ment by opposing counsel, trial cour 
did not err in refusing to i 
jury not to consider the argument.— 
Western Reserve Life Ins. Co, v.. 
Burchfield, 149 S.W.2d 125, error dis- 
missed, judgment correct. nine 
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Ala. That a certain fact is in the 
proof does not justify an undue use 
thereof in order to arouse sympathy or 
prejudice, and each case must be rested 
upon its own peculiar facts.—News Em-_ 
ployees Benevolent Soc, v. Agricola, 200 
So. 748, 240 Ala, 668. 

Cal.App. The statement of plaintiff’s 
counsel in presence of jury and while 
defendant’s daughter was on_ stand, 
that deéfendant’s daughter had been 
listening during testimony at door of 
courtroom after court had instructed 
daughter to remain outside courtroom, 
was improper. Code Civ.Proc. § 2055. 
—Warwick v. Maneely, 104 P.2d 831, 
followed in 104 P.2d 838, two cases. 

Il.App. An attorney is allowed a 
reasonable latitude in commenting on 
the evidence.—Peterson v, Cochran 


—-§ 285 
 McCluer Co., 31 N.H.2d 825, 308 Tl... 
App. 348. . 

Ky. In action against railway for 
personal injuries, argument of plain- 
tiff’s counsel referring to an instruc- 
tion concerning duty of railway to 
notify plaintiff, who was removing ice 
from a car as employee of an ice com- 
pany, of intention of railway’s em- 
~ployees to move car was not improper 
in view of instruction.—Nashville, C. 
_ & St. L. Ry. v. Williams, 147 S.W.2d 
Baeeoe cso. Ky. 211. 

: Mo. In action against railroad under 
the Federal Employers’ Liability Act 
by section foreman. for injuries sus- 
tained when foreman was attempting to 
remove push car from the tracks  be- 
fore it could be struck by train, trial 
court did not err in permitting intro- 
duction of railroad’s rule which was in 
existence about 10 years before time of 
the accident, requiring all trains to 
whistle for curves, and in permitting 
section foreman’s counsel to base a 

- portion of their argument on rule, 
where there was evidence that rail- 
- road’s engineers continued to whistle 
for curves after rule no longer existed, 
‘since rule had probative .value to es- 
tablish custom. Federal Employers’ 
- Liability Act, 45 U.S.C.A. § 51 et seqa.— 
Owen vy. Kurn, 148 S.W.2d 519. ! 

Mo.App. In suit on notes wherein 
defense was that notes had been trans- 
ferred to maker, refusal to permit 
counsel for estate of maker to read 
affidavit of tax assessment lists given 
by deceased holder in which notes in 
-sguit were not listed, was not error, 
where only parts of assessment lists 
put in evidence and read to jury were 
items relating to solvent notes.—Rut- 

ledge v. Weisenborn, 142 S.W.2d 884. 
} N.H. Where witness had testified 
that she heard truck occupant who was 
in truck at time of collision say, ‘“‘You 
don’t suppose it was the damn, the 
- ¢amn brakes again’, reference in argu- 
ment to alleged statement of witness, 
- that “I wonder if it is those wheels or 
‘brakes’ was not objectionable as a 
 ‘“misquotation”’, since it was substan- 
tially accurate.—Merchants Mut. Casu- 
alty Co. v. Smith, 17 A.2d 88 
ving Where argument that man in charge 
of truck would not have gone to sleep 
in back part thereof and allowed an 
“unauthorized boy” to do the driving 

had reference only to fact that boy 

did not have a chauffeur’s license, and 
the argument was followed by explana- 
tion that by “unauthorized’’ was meant 
not holding a chauffeur’s license, use 

of the word “unauthorized” was not 
' misleading.—Merchants Mut. Casualty 
me eCon y.. Smith, 17 A.2d 88. 
& Where truck occupant before trial 
signed and made oath to written state- 
ment that he was driving truck at 
time of accident, but on trial testified 
+ that he was asleep in back of truck 
and that occupant for whose death 
recovery was sought was driving when 
aecident occurred, counsel for adminis- 
tratrix was justified in commenting 
vigorously on fact that contradictory 
statements had been made over objec- 
tion that counsel was arguing from 
contents of typewritten transcript of 
statement, and from other evidence lim- 
ited to credibility of occupant.—Mer- 
chants Mut. Casualty Co. v. Smith, 17 
A.2d 88. 

§.C. Statement of counsel that op- 
posing counsel objecting to admission 
of evidence is improperly seeking to 
—  eonceal something from jury is im- 

eee oe es v. Tweed, 10 S.H. 


a 


Maw tIo S.C. 178. 
E Tex.Civ.App. The district court rule 
a roviding that counsel shall be required 

o confine argument strictly to evidence 
and to arguments of opposing counsel 
is not violated so long as counsel con- 
fines his argument to the evidence or 
to legitimate reply to opposing coun- 
sel. Rules of the District Court, rule 
39.—Dallas Railway & Terminal Co, y. 
Goss, 144 S.W.2d 591. 

Tex.Civ.App. Counsel in arguing case 
ought not to be trammeled in his com- 
ments upon evidence and facts or upon 

. character and conduct of witnesses pro- 
: duced against his client.—Carson vy, 
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Amberson, 148 S.W.2d 972, error dis- 
missed, judgment correct. — Fa 
Tex.Civ.App. Where defendant in ac- 
tion to rescind deed testified that fur- 
niture involved was of value of $150, 
counsel for plaintiff had right to refer 
to defendant’s testimony as not show- 
ing true value, which the jury found 
to be $800.—Branton y. Inks, 149 S.W. 
2d 667, error dismissed, judgment cor- 


rect. 
§ 289 s 
C.C.A.Ohio. The unexplained failure 
of a party to produce a witness, who 
might reasonably be presumed to 
possess knowledge bearing on the is- 
sues involved, is a fit subject for fair 
comment by counsel and may justify 
an inference unfavorable to the party 
in default.—Chesapeake & O. Ry. Co. v. 
Richardson, 116 F.2d 860. Y 
In action by employee against  rail- 
way company for injuries, permitting 
counsel for employee in closing argu- 
ment to call attention to the fact that 
other employees who were present at 
time of injury were not called by com- 
pany as witnesses was not an abuse of 
discretion.—Chesapeake & O. Ry. Co. 
v. Richardson, 116 F.2d 860. , 
Ala. Generally, when a witness is 
accessible to both parties or his evi- 
dence would be cumulative, neither par- 
ty may comment on his absence.—City 
of Birmingham y. Levens, 200 So. 888. 
In action against city for injuries, 
wherein physician who took X-ray pic- 
tures of plaintiff and gave her some 
treatment was not summoned by ei- 
ther party, though his name was given 
to city and city’s representative had 
interviewed him, and he would have 
been competent to testify for city, and 
city offered no showing that his testi- 
mony would be more than cumulative, 
court properly sustained objection to 
comment by counsel for city on such 
physician’s absence and plaintiff’s fail- 
ure to obtain him as a witness.—City 
of Birmingham y. Levens, 200 So. 888. 
Cal.App. In customer’s action 
against store owner for injuries suf- 
fered in fall, argument, that store own- 
er could have obtained disinterested 
witnesses but did not do so, did not 
charge deliberate suppression of evi- 
dence of known witness, and was not 
ground for reversal where plaintiff’s 
counsel conceded that it was mere in- 
ference, trial judge instructed jury 
not to consider it as evidence, and de- 
fendant’s counsel did not request’ fur- 
ther ruling. Code Civ.Proc. § 1963, 
subd. 5.—Wills v. J. J. Newberry Co., 
111 P.2d 346. 


Mass. In action by pedestrian 
against motorist for injuries sustained 
when the pedestrian was struck by au- 
tomobile, defendant had a right to 
argue to jury that plaintiff’s failure to 
testify gave rise to an inference that he 
was not sober at the time of the acci- 


dent, and trial judge erred in instruct- | 


ing the,jury to disregard the comment 
concerning plaintiff’s failure to testify, 
where there was evidence that pedestri- 
an wan intoxicated.—Murphy y. Moore, 
29 N.H.2d 702. 


Mo. Defendant was not entitled to 
comment on plaintiff’s failure to call 
a certain witness, on theory that wit- 
ness was not equally available to both 
parties, in absence of evidence tending 
to show that witness and plaintiff were 
coconspirators as alleged by defendant, 
notwithstanding that witness and 
plaintiff had been cocounsel for the 
same client.—In re Thomasson’s Estate, 
148 S.W.2d 757. 

Ohio App. In action against street 
railroad for injuries to plaintiff who 
fell or was thrown from street car, 
refusal to permit comment pn failure 
of plaintiff to produce an available 
witness was not error where all that 
appeared was that an unnamed and 
unknown woman assisted plaintiff to 
sidewalk after the injury and there 
was no evidence that plaintiff knew 
such woman’s name, her residence or 
anything else about her or had means 
of ascertaining any such information, 
and henee no_ inferences could be 
drawn that production of witness was 
within control of plaintiff and that 


66 Ohio App. 107. 


her testi 


uld not have been — 
plaintiff—tLlewellyn v. 
Cincinnati St. Ry. Co., 32 N.E.2d 33, 
292 Lex, 

Kan. In action against oil companies 
for damage to stock farm as result of 
alleged pollution of creek by salt water 
from oil wells, though alleged violation 
of statute making it a duty to confine 
salt water produced from oil wells and 
statute making the knowing or willful 
violation of the statute a misdemeanor 
and punishable by fine or imprison- 
ment, or both, were in issue under 
claim for punitive damages, counsel of 
owners of farm should have refrained 
from referring to oil companies as 
“criminals,” but there was no prejudice 
requiring the remand of the case for re- 
trial, where evidence was suflicient to 
sustain verdict for owners of farm, and 
verdict was not excessive. Gen.St.1935, 
55-121, 65-122, 60-3317.—Donley v. 
Amerada Petroleum Corporation, 106 P. 
2d 652, 152 Kan. 518. 

Tex.Civ.App. Attorneys who, in ar- 
gument to jury, discussed the issues 
in groups, expressed their own opinions 
from the evidence as to how the issues 
should be answered, commented on the 
credibility of various witnesses who 
testified, criticized what they claimed 
to be misstatements of the law before 
the jury by opposing counsel, and re- 
plied to arguments of opposing coun- 
sel, were not guilty of “misconduct’’.— 
Pure Oil Co. v. Crabb, 151 S.W.2d 962. 
Error refused. 

Tex.Civ.App. Statement of plaintiff's 
attorney to the effect that he would 
make an affidavit upon the statement 
of a “reputable client” but would not + 
do it for defendant was not so highly 
prejudicial as to require reversal. of 
judgment for plaintiff, since counsel 
had the right to express an opinion as 
to the credibility of opposing witness.— 
Silberstein v. Radio Cap Co., 153 S.w. 


2d 279. 
Wash. In action for assault and 
battery, comment by plaintiff’s coun- 


sel in closing argument to jury on one 
defendant’s “callousness” toward plain- 
tiff’s injuries, as indicated by such 
defendant’s demeanor in courtroom; 
was not improper.—Carmody v. Trian- 
on Co., 109 P.2d 560. 
§ 293 
Tex. In automobile collision case, 
argument of plaintiff's counsel that 
“some power behind the defense” had 
been unfair in attempting to suppress 
defendant’s testimony, although it did 
not disclose that power referred to was 
an insurance company was improper.— 
Moncada y. Snyder, 152 S.W.2d 1077, 
affirming 129 S.W.2d 817. 
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Ind.App. In action against a store 
for injuries sustained by six year old 
boy where complaint charged negli- 
gence in not taking proper precautions 
to stop escalator, argument of plain- 
tiff’s counsel that jury should con- 
sider what would be fair compensation 
for injury if it were their own child 
or near relative who was injured was 
improper but was not so prejudicial 
as to necessitate a reversal, where 
counsel for defendant store admon- 
ished jury to place themselves in the 
position of the store and consider what 
would be proper damages if they them- 
selves were paying out of their own 
money.—L. S. Ayres & Co. v. Hicks, 
34 N.E.2d 177. 

Mich. The parties are entitled to a 
fair trial on the merits of the case, 
uninfluenced by appeals to passion or 
prejudice.—In \re Woodward Avenue in 
City of Detroit, 297 N.W. 468, 297 
Mich. 235. 

Remarks calculated to prejudice a 
jury are improper.—In re Woodward 
Avenue in City of Detroit, 297 N.w. 
468, 297 Mich. 235. 

In the excitement of a trial counsel 
are prone to go outside of the record 
in advocating their cause before a 
jury, but such forays should not ex- 
tend to impugning the good faith of 
a departed, public-spirited citizen, nor 
should the nationality of a litigant in 
a court of justice be criticized.—In re 


Fosid 


ae oe 


ity. 


v. May Department Stores Co., 153 S. 
W.2d 778. 

N.Y.Sup. Action of plaintiff’s coun- 
sel in making a special appeal to one 
member of jury in personal injury 
case, who was a nurse, by suggesting 
that jury act on information which she 
could give them, and in other ways ap- 
pealing to sympathy of jury for widow 
whose only child had been injured, and 
to prejudices and passions, violated de- 
fendant’s legal rights, requiring setting 
aside verdict.—Zemliansky yv. United 


Parcel Service, 24 N.Y.S.2d 672, 175 
Mise. 829. 
Qr. Counsel in argument are not to 


be denied the use of appropriate illus- 
tration within reasonable bounds, but 
they trespass when they indulge in 
extraneous allusions having a tendency 
to excite the hostility of the jury 
against the opposing party.—Shaw v. 
Pacific Supply Co-op., 113 P.2a 627. 

Tex.Civ.App. Argument frequently 
referring to defendant as an ex-con- 
vict was not improper, where testi- 
mony showed that defendant had been 
eonvicted of receiving and concealing 
stolen automobile and, on other counts 
of indictment, had served most of five 
years of suspended sentence, and had 
paid fine imposed, since crimes in- 
volved moral turpitude, and conviction 
was properly admitted for impeach- 
ment purposes, and fact could prop- 
erly be referred to by counsel in oral 
argument.—Branton v. Inks, 149 S.W. 
2d ooh error dismissed, judgment cor- 
rect. 
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Mich. In the excitement of a trial, 
counsel are prone to go outside of the 
record in advocating their cause before 
a jury, but such forays should not ex- 
tend to impugning the good faith of a 
departed, public-spirited citizen, nor 
should the nationality of a litigant in 
a court of justice be criticized. 
In re Woodward Avenue in City of 
Detroit, 297 N.W. 468, 297 Mich. 235. 

Tex.Civ.App. An argument of coun- 
sel appealing to race, religious or sec- 
tional prejudice is highly improper.— 
Carson v. Amberson, 148 S.W.2d 972, 
error dismissed, judgment correct. 

§ 296 

Tex.Civ-App. Where insured’s coun- 
sel in closing argument referred to in- 
surance company as “this great in- 
surance company with all the power at 
its command” and objection was made 
and sustained and jury admonished to 
eonsider only the testimony and that 
alone, and counsel repeated statement 
in substance omitting the word 
“sreat’? and objection was renewed 
but no ruling was made by the court, 
argument was not an appeal to preju- 


dice requiring reversal of judgment 
for the insured.—General American 
Life Ins. Co. v. Martinez, 149 S.W.2d 


687, error dismissed, judgment correct. 
297 


Tex.Civ.App. Argument of plaintiffs’ 
counsel to jury calling attention to 
fact that one of defendants was a cor- 
poration with capital stock valued at 
$500,000, and that it should be re- 
quired to pay more exemplary damages 
than a person without wealth, was im- 
proper.—McCollum Exploration Co. v. 
Reaugh, 146 S.W.2d 1109. 


§ 300 

Where defendant produced 
insurance adjuster to impeach plain- 
tiff’s ° witnesses, insurance was first 
injected into the case by defendant, 
and reference to adjuster in argument 
for plaintiff was not ground for re- 
versal.—Wills v. J. J. Newberry Co., 
111 P.2d 346. } 

Ga.App. In personal injury action, 


Cal.App. 


fan SEL ANGNG, 
fact that jurors had been questioned 
on their voir dire as to their interest 
in insurance company which had 
agreed to indemnify the defendant 
was no justification for injection of 
insurance into the case by the plain- 
tiff on examination of his witness.— 
Minnick vy. Jackson, 13 S.H.2d 891, 
64 Ga.App. 554. = 

Mo. Plaintiff’s contention that he 
was denied a fair trial by reason of 
alleged misconduct of and improper ar- 
gument by defense counsel was not 
sustained by record, disclosing that 
counsel for both parties had exceeded 
proper bounds of conduct toward each 
other, but that defense counsel had 
been justifiably provoked by hostile at- 
titude of witness friendly to’ plaintiff, 
and it not appearing in record, which 
was obviously incomplete, what part of 
defense counsel’s allegedly improper 
argument to jury was in reply to plain- 
tiff’s argument.—Monsour yv. Excelsior 
Tobacco Co., 144 $.W.2d 62. 

Mo. Where plaintiff's counsel on voir 
dire examination questioned members 
of the panel of veniremen at some 
length as to their interest in or con- 
nection with a certain insurance com- 
pany and whether they knew the man- 
ager of claims for that company, it 
Was reversible error for plaintiff’s 
counsel in closing argument to jury to 
state to jury that defendant would not 
have to pay a cent itself on a verdict 
for plaintiff, notwithstanding that de- 
fendant’s counsel had previously, in 
arguing case to jury, stated that he 
felt sorry for injured plaintiff, but jury 
should not take money from defend- 
ant to pay plaintiff for a wrong which 
plaintiff caused himself.—Davis v. F. M. 
Stamper Co., 148 S.W.2d 765. 

Mo.App. In personal injury case, 
defendant could not complain that tri- 
al court erred in permitting plaintiff to 
inject question of insurance into case, 
where the references made by witnesses 
to insurance companies were the nat- 
ural result of defendant’s counsel’s per- 
sistent cross-examination to show that 
a settlement had been made, and no 
steps were taken to have witness repri- 
manded, or to have jury discharged or 
instructed to disregard the testimony. 
—Day v. Banks, 143 S.W.2d 68. 

Mo.App. Counscl for one party can- 
not indulge in iniproper remarks or 
argument, or open the doors to matters 
not pertaining to the issues, and then 
claim a reversal because of a similar 
departure on part of opposing counsel 
in answering him.—Hillis v. Rice, 151 
S.W.2d 717 


N.H. Where defendant’s counsel ar- 
gued that more was done for the plain- 
tiff in regard to medical care and 
hospitalization than was fairly needed, 
argument of plaintiff’s counsel which 
was satirical in belittling the argu- 
ment of the defendant’s: counsel and 
was preceded and followed by argu- 
ment concerning the extent of the in- 
jury and need of what was done for 
plaintiff was not improper.—Moran vy. 
Dumas, 18 A.2d 763. 

Ohio App. An argument of defense 
counsel, in action for wrongful death 
of automobile guest, that “If juries re- 
turn verdicts in cases of this kind 
against defendants simply because the 
defendants are insured, the necessary 
consequences of such verdicts would 
be an increase in liability insurance 
rates, which naturally would have to 
be borne by the persons holding liabili- 
ty insurance policies’, was improper 
but did not constitute prejudicial error, 
where language was partially provoked 
by plaintiff's counsel, who referred to 
defense counsel as representing ‘‘the in- 
surance company in this case’, and 
court instructed jury not to consider 
the argument as evidence.—Bruno y. 
Eeeneeeni 29 N.H.2d 638, 65 Ohio App. 
257. 

Tex.Com.App. In action against rail- 
road and truck owner for death of 
railroad car inspector, where truck 
owner’s counsel argued that all in- 
spector’s wife and sons could expect 
would be about $7,800, and sought to 
refute argument for a total recovery 
of $37,500, argument of attorney for 


roe 

. -§ 300. 
wife and sons that “Life is cheap to 
these corporations; it didn’t mean 
very much to them to take the life 
of this woman’s husband,” and that 4 
one of opposing counsel said that al- 
together $7,800 would be sufficient , 
compensation, was in direct reply with- 3 
in the evidence to prior arguments, 3 
and was not objectionable—Missouri, 


K. & T. R. Co. of Texas v. MeKin- a 
ney, 145 S.W.2d 1081, affirming’ 126 
S.W.2d 789. a ae 

In action against railroad and truck 
owner for death of railroad car in- 


x 


spector who had worked for railroad 

about 19 years and left widow and — 
two sons, where counsel for railroad ~ 
argued that if inspector could talk he B 
would restrain the efforts to convict ae, 
train operators of negligence, and at- 
tempted to bring out that older son 
to whom inspector allegedly had want- 
ed to give an education did not at- ite 
tend school regularly and did not 
want an education, argument of attor- 
ney for widow and sons with refer- 
ence to older son and that railroad 
used inspector’s life for 19 years, and — 
that when it wiped out that life it 
left widow cold with two orphan chil- - 
dren, was not objectionable, especially 
where - objection was * 


sustained and 
jury instructed not to consider the ar- aes 
gument.—Missouri, K. & T. R. Co. of — 
Texas y. McKinney, 145 S.W.2d 1081, 
affirming 126 S.W.2d 789. lanes 
Tex.Civ.App. It was within the dis- 
cretion of the trial court to overrule ~ 
objection to argument of defendant’s — 
counsel if the argument was provoked 
as a rejoinder to argument made by 
4 


plaintiffs’ counsel, and in absence of ~ 
a clear showing of abuse of such dis- — 
eretion, no error was shown.—Garrett — 
vy. Brock, 144 S.W.2d 408, error dis- — 
missed, judgment correct. ho seas, 
Tex.Civ.App. The district court rule 
roviding that counsel shall be required 
o confine argument strictly to evidence 
and to arguments of opposing counsel ae 
is not violated so long as counsel con- 
fines his argument to the evidence or © 
to legitimate reply to opposing counsel. — 
Rules of the District Court, rule 39— 
Dallas Railway & Terminal Co. v. Goss, a 
144 S.W.2d 591. le 
Tex.Civ.App. Where argument of 
counsel was drawn from facts in evi- — 
dence and made in reply to an argu- — 
ment by opposing counsel, trial court — A 
did not err in refusing to instruct jury 
not to consider the argument.—West- 
ern Reserve Life Ins. Co. v. Burchfield, 
149 S.W.2d 125, error dismissed, judg- 
ment correct. ; “ 
Tex.Civ.App. Attorneys who, in ar’ — 
gument to jury, discussed the issues f 
in groups, expressed their own opin- ws 
ions from the evidence as to how the ; 
issues should be answered, commented i 
on the credibility of various witnesses 
who testified, criticized what they 
claimed to be misstatements of the law - 4 
derore the jury by opposing counsel, a 
and replied to arguments of opposing 
couusel, were not guilty of “miscon- — 
duct”.—Pure Oil Co. v. Crabb, 151 S.W. ~ 
2d 962, error refused. 


Tex.Civ.App. Where plaintiffs’ at- 
torney commented upon contents of 
defendants’ affidavits which tended to 
show title by limitations but were re- 
stricted to issues of good faith in mak- 
ing improvements, and challenged de- 
fendants, argument for defendants in 
reply thereto was not materially im- 
proper.—Price v. Humble Oil & Refin- 
ing Co., 152 S.W.2d 804, error re- 
fused. - 

In trespass to try title action, where- 
in defendants offered ex parte affidavits 
on limitations procured by their prede- 
cessor in title, only to show good faith 
in drilling oil wells, argument by plain- 
tiffs’ counsel inferring that affidavits 
were made up by defendants to bolster 
their own title and were not genuine 
opened the door to reply argument con- 
cerning matters in connection with the 
affidavits which jury already knew.— 
Price v. Humble Oil & Refining Co., 
152 S.W.2d 804, error refused. 

Tex.Civ.App. A party whose counsel 
pursues improper argument and invites 
reply cannot complain of the reply.— 


| Ai eeteiees 
fy 
— -§ 800 
Dallas Railway & Terminal Co. v. 
Bishop, 153 S.W.2d 298. : 
In personal injury action, defendant’s 
argument that the case was the most 
diabolical thing ever presented in a 
eourt of justice and that everybody 
connected with case on behalf of inter- 
-vener ought to be drummed out of the 
- gountry, if improper, did not “estop” 
defendant from complaining of improp- 
—s er: argument of plaintiff and intervener, 
= inflammatory in nature and castigating 
- defendant for wanting to drum inter- 
vener out of the country, where conduct 
of plaintiff and defendant and_inter- 
_vener implied that trial court’s admoni- 
“tion to jury to disregard defendant’s 
argument had cured prejudicial effects 
of argument.—Dallags Railway & Ter- 
minal Co. v. Bishon 153 S.W.2d 298. 
De § 303 ; 
- -Va, In personai injury action, where 
trial eourt observed that closing argu- 
ment of plaintiff's counsel was im- 
proper and at its close gave defendant’s 
1 an opportunity to-move for a 
mistrial, and defendant’s counsel de- 
clined to do so, any objection to argu- 
( “waived.’’—Gable v. Bingler, 


’ 


diana, where no objection was made to 
argument of plaintiff’s counsel and no 
question raised until after jury had 
been instructed and retired, and then 


references to insurance contained in 
argument of plaintiff’s counsel, court 
stated that he did not think the argu- 
-_-ment was susceptible of such construe- 
tion but offered to recall jury and give 
_ an instruction on the point but defend- 

--ant’s counsel did not avail himself of 
such offer, denial of motion to with- 
draw submission was not an abuse of 
OE Toi aia v. Wiley, 119 F.2d 


Mass. A lessee which did not except 
to lessors’ closing argument on question 
of waiver of breach by lessee could not 
thereafter claim an exception for the 
first time by excepting to failure of 
judge to refer to such matter in his 
charge.—Kurland v. Massachusetts 
Amusement Corporation, 29 N.H.2d 749. 
Mo.App. Refusal to declare a mis- 
trial in malpractice action when counsel 
for plaintiff stated in argument that 
defendants had “put her down” was 
not error, where objection was made 
before sentence was completed and in 
discussion brought about by objection 
sentence was abandoned and __ never 
completed.—Baird v. National Health 
Foundation, 144 S.W.2d 850. 


§ 307 

C.C.A.Pa. Ordinarily, prejudicial re- 
marks of counsel call for direction of 
mistrial.—Beck v. Wings Field, 122 F. 
2d 114, reversing 35 F.Supp. 953. 
D.C.Pa. Where remarks of counsel 
or witnesses are made during trial, 
and they are objected to as improper, 
it is largely within the trial judge’s 
discretion to determine what correc- 
tive and protective action should be 
taken, and that action depends on the 
atmosphere of the trial and all cir- 
cumstances surroundin the remarks. 
_ —Katz v. Delaware & H. R. Corpora- 
tion, 38 F.Supp. 698. 
Ky. Im action for death of pedes- 
_ trian struck by freight train, the court 
+ upon motion of railroad, should have 
admonished jury with reference to 
Wigglesworth Tables, but failure to do 
‘ s0 was not reversible error in view 
fi of amount of verdict returned.—Cincin- 
nati, N. O. & T Co. vy. King’s 


be Ey. 
Adm’x, 145 S.W.2d 1053, 284 Ky. 694. 
Mich, In proceeding to enforce claim 
against estate for services rendered de- 
cedent, argument of claimant’s counsel 
consisting of references to testimony, 
received without objection, that dece- 


dent had promised to give claimant 
house and lot, if objectionable, was ren- 
dered harmless by instruction that 
there was no claim for value of house 
and that testimony was admitted on 
issue of whether parties contemplated 
that payment would be made for serv- 
ices—In re Munro’s Estate, 295 N.W. 
567, 296 Mich. 80. 

Mo.App. Where three of defendant’s 
witnesses were absent from state at 
time of trial and plaintiff in order to 
avoid a continuance -agreed that wit- 
nesses would testify as indicated in 
motion for continuance, argument of 
plaintiff’s counsel with reference to 
testimony of such witnesses which re- 
ferred to their testimony as ‘docu- 
ments” did not require a reprimand 
especially where trial court instructed 
jury that they were to give testimony 
same weight and credit as if witnesses 
had been personally present.—Hart vy. 
Kansas City Public Service Co., 142 
S.W.2d 348. 


N.H. In actions arising out of auto- 
mobile collision, error, if any, in argu- 
ment of defendants’ counsel wherein 
counsel stated his recollection of testi- 
mony, was nullified by trial court’s 
charge that the argument was to re- 
ceive consideration only if evidence was 
stated correctly, and that jurors should 
be governed by their own memories, 
especially where opportunity for object- 
ing counsel to seek to have _ read 
stenographer’s notes of the evidence, 
claimed to be misstated, was at all 
times available—Weiss v. Wasserman, 
15 A.2d 861. 


N.H. Error committed by counsel in 
course of argument should be correct- 
ed and finally disposed. of by presid- 
ing justice at the trial—Merchants 
Mut. Casualty Co. v. Smith, 17 A.2d 


. 


N.H. Where trial court instructed 
jury to take their own recollection of 
evidence when counsel disagreed about 
it, and no further instruction concern- 
ing such matter was sought, exceptions 
to argument, based on claim of mis- 
statements of the evidence, were over- 
ruled.—Moran v. Dumas, 18 A.2d 7638. 

N.H. On appeal from probate court 
commissioner’s disallowance of claim 
against intestate’s estate on intestate’s 
alleged oral contract to leave all his 
property at his death to claimant by 
will in payment for services rendered, 
where court remarked that no infer- 
ence about any will should be drawn 
from evidence, but overruled objection 
to argument of claimant’s counsel that 
decedent apparently thought that he 
carried out his agreement and went 
to lawyer’s office for some purpose on 
ground that purpose of such visit 
was unknown, error in such argument 
was not fairly corrected, and court’s 
finding, in denying motion to set aside 
verdict for claimant, that no harm was 
done, cannot stand.—Lemire vy. Haley, 
19 A.2d 436. 


_N.Y.App.Div. Where improper ques- 
tions asked by counsel for successful 
defendant in personal injury action 
were adequately dealt with by the 
trial court, under all the circum- 
Stances of the case appealing codefend- 
ants were not deprived of a “fair 
trial’’.—Burke vy. Speziale, 25 N.Y.S. 
2d 299, 261 App.Div. 912, 


§ 308 

Tex.Civ.App. In action for injuries 
to pedestrian struck by truck, wherein 
plaintiff’s counsel argued that deputy 
sheriff would not show to counsel 
deputy sheriff’s original penciled state- 
ment of his investigation “and asked 
me which side I was on,’ to which 
argument defendant’s counsel objected, 
whereupon plaintiff's counsel withdrew 
first part of statement and stated that 
it was undenied “that he asked me 
who I represented,” and that deputy 
sheriff had said that he had lost the 
diagram, the withdrawal and correc- 
tion removed any potential harm and 
reduced argument to practically imma- 
terial misquotation of testimony, pos- 
sible erroneous effect of which was 
waived by failure to further object.— 
Peden Iron & Steel Co. y. Claflin, 146 


62, 
ment correct. ; ewer 

Tex.Civ.App. In. acci- 
dent case, where plaintiff’s counsel 
made allegedly inadvertent reference 
to knowledge of “insurance company” 
of particular facts, and upon objection 
immediately stated that there was no 
insurance company in the case and 
that he meant to mention corporate 
defendant, the incident would not, 
standing alone, constitute reversible 
error.—William Cameron Co, vy. Down- 
ing, 147 S.W.2d 963. 

Vt. Where, after objection to argu- 
ment of plajntiff’s counsel on ground 
that it was not in accordance with tes- 
timony, testimony was at once correct- 
ly stated, no reversible error was 
shown.—French v. Nelson, 17 A.2d 323. 
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C.C.A.Pa. If prejudice remains after 
instructions to disregard improper re- 
marks of counsel or witness have been 
given, instructions are patently inef- 
ficacious and withdrawal of juror is 
mandatory.—Beck v. Wings Field, 122 
F.2d 114, reversing 35 F.Supp. 953. 

Ala. Improper action of counsel for 
plaintiff in stating in argument to jury 
that defendant benefit society was 
charging its members on its loans the 
usurious rate of interest of 2 per cent. 
per week, and that this amounted to 
104 per cent. per year, which statement 
was supported by the evidence, but did 
not relate to an issue in the case, was 
cured by the trial court’s remarks ad- 
monishing counsel and statement warn-| 
ing jury against allowing any preju- 
dice to enter into the case, and did not 
require reversal of judgment for plain- 
tiff—News Employees Benevolent Soc. 
v. Agricola, 200 So. 748, 240 Ala. 668. | 

Where remark of plaintiff’s counsel 
to the effect that defendant was trying 
to deprive plaintiff of trial by jury to 
which he was entitled as an American 
citizen was supported by certain evi- 
dence, the action of the trial court 
which admonished jury against being 
influenced by an appeal to prejudice, in 
declining to exclude the argument, was 
not reversible error. News Employees! 
Benevolent Soe. v. Agricola, 200 So.! 
748, 240 Ala, 668. 


Cal. Where record revealed that any 
danger of prejudice from remarks in- 
dulged in by counsel for both sides was 
removed by timely admonishment and 
instructions to jury by trial court, the 
fact findings of trial court, in over- 
ruling motion for new trial, that ver- 
dict was not the result of prejudice 
was sustained.—Metropolitan Water! 
Dist. of Southern California v. Adams, 
116 P.2d 7, prior opinion 99 P.2d 659, 
rehearing denied 100 P.2d 357. | 

Cal.App. Remarks of counsel to jury! 
were not ground for reversal where 
there was no assignment of error or 
objection as to some of such remarks 
and trial court granted the only re-! 
quest that jury be admonished as to 
any remark.—Gillette vy. City and Coun- 
ef of San Francisco, 107 P.2d 627, 41 

al.App.2d 758, 


Cal.App. In customer’s action 
against store owner for injuries suf- 
fered in fall, offering evidence that cus- 
tomer’s daughter saw girls counting 
money after accident, and that mana- 
ger objected to daughter’s disturbing 
such girls, was “misconduct” but not 
ground for reversal, where such evi- 
dence was later stricken out and jury 
was instructed to disregard it.—Wills 
v. J. J. Newberry Co., 111 P.2d 346. 

Alleged error in argument referring 
to plaintiff's support of her husband 
was curable by order striking it from 
record and instruction to jury to disre- 
gard it, where there was evidence that 
plaintiff was not poor and hence argu- 
ment was directed more to plaintiff’s 
fine character and devotion to her fam- 
ily.—Wills v. J. J. Newberry Co., 111 
P.2d 346. f 


Cal.App. In personal injury action 
against automobile driver and owner, 
action of plaintiff's counsel, in allud- 
ing to fact that driver was not citi- 
zen and that he was a national of a 
certain country, in attempting to lay 


Cal.App. Instruction that no insur- 
ance company was a party to action 
for injuries sustained by plaintiff and 
that jurors should disregard any ref- 
erence to insurance did not offset 
prejudicial misconduct of  plaintiff’s 
counsel in deliberately bringing  be- 
fore the jury without legitimate pur- 
pose testimony to effect that defendant 

company actually carried insurance.— 
Hatfield v. Levy Bros., 112 P.2d 277. 

Ill.App. In action for personal in- 
juries and damages to plaintiff’s auto- 
mobile, a statement of plaintiff’s at- 
torney, in closing argument, that “If 
you were in that condition just’ con- 
sider what you would take’, while im- 

roper, was not reversible error, where 
ury was instructed to disregard state- 
ment.—Miller v. Odell, 28 N.H.2d 581, 
$06 Ill.App. 295 

Kan. In personal injury action, ref- 
erence in argument of plaintiff’s coun- 
sel to German citizenship of witness 
for defendants was cured by instruc- 
tion of trial court.—Atkinson v. Wiard, 
109 P.2d 160, 153 Kan. 96. 

Ky. In action for injuries inflicted 
by assault, statements made by plain- 
tiff’s attorney, in his sosing argu- 
ment, that “there were a lot of drunks 
there” and that “all night clubs have 
bouncers”, were not prejudicial to de- 
fendant, particularly where the trial 
court admonished the jury not to con- 
sider those statements.—Brink v. Ken- 

- medy, 151 S.W.2d 58, 286 Ky. 566. 

Minn. Where an objection is taken 
to alleged misconduct of counsel and 
the trial court gives an adequate in- 
struction to cure the alleged miscon- 
duct, error, if any, is cured and is not 

round for a new trial.—Symons_ v. 

reat Northern Ry, Co., 293 N.W. 303. 

Error, if any, srising from alleged 
misconduct of plaintiff's counsel. in 

stating to the jury that the evidence 
in death action justified a verdict in 
a certain amount, was cured, where 

; the trial court gave a vigorous charge 
in which he instructed the jury that 
it was.for the jury and not for counsel 
to determine the amount of damages, 
if any, and to determine that question 
itself—Symons v. Great Northern Ry. 
Co., 293 N.W. 303. 

Mo.App. Where counsel for Home 
Owners Loan Corporation as defendant 
referred in his examination of jurors 
on voir dire to the corporation as an 
agency of the United States govern- 
ment and made a similar reference in 
his argument to the jury, remark of 
plaintiff’s counsel, in response, as to 
status of Home Owners Loan Corpora- 
tion, followed by court’s admonition 
and an instruction that jury disregard 
remarks relating to financial capacity 
er condition of the corporation, was 
not reversible error, particularly where 
plaintiff had made a strong case for 
the jury against the corporation and 
amount of verdict was reasonable.— 
Hillis v. Rice, 151 S.W.2d 717. 

Neb. In argument to jury, remarks 
of counsel with reference to a matter 
which was not for the jury’s determi- 
nation were not prejudicial where the 
court instructed the jury to withdraw 
the statement from its consideration on 
the trial.—Reinsch y. Pacific Mut, Life 
Ins. Co. of California, 299 N.W. 632. 

N.J. Where defendant’s counsel in 
guests’ action for injuries sustained in 
automobile accident injected into the 
case fact that real party in_ interest 
was an insurance company, and witness 
for defendant was called to prove that 
fact, though no insurance company was 
party to the action, and the issue was 
defendant’s negligence by his servant, 
charge that insurance company was not 
a party to the action, and that question 
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turn. verdicts 


- 616, 125 N. 
2d 163, 123 N.J.L. 


N.Y.App.Div. Answer that witness 
made written statement on morning 
after insurance representative ques- 
tioned witness regarding automobile 
accident suggested that defendant was 
insured against liability, and where 
evidence presented close questions on 
negligence and contributory negligence, 
required that new trial be directed by 
Supreme Court, 
though answer was stricken and court 
charged on jury’s duty to disregard 
the answer, in absence of indication in 
record that suggestion of insurance did 
not influence jury in finding verdict for 
plaintif{._—Burgess v. Wssler, 25 N.Y.S. 
2d 814, 261 App.Div. 1042, 

Ohio App. An argument of defense 
counsel, in action for wrongful death 
of automobile guest, that “If juries re- 
0 in eases of this kind 
against defendants simply because the 
defendants are insured, the necessary 
consequences of such verdicts would be 
an increase in liability insurance rates, 
which naturally would have to be borne 
by the persons holding liability insur- 
ance policies’, was improper but did 
not constitute prejudicial error, where 
language was partially provoked by 
plaintiff's counsel, who referred to de- 
fense counsel as representing “the in- 
surance company in this case’, and 
court instructed jury not to consider 
the argument as evidence.—Bruno v. 
Petrecca, 29 N.H.2d 638, 65 Ohio App. 


Bile 
R.I. Alleged improper remarks of | 


laintiff’s attorney in his argument to 
ury did not prejudice defendants, 
where trial justice in his charge clear- 
ly instructed jury to disregard alleged 
improper remarks and to decide cases 
on the evidence and on the evidence 
alone.—Dietz v. United Electric Rys. 
Cos! 21 A220 277; 

.Tex.Com.App. In action against 
railroad and truck owner for death of 
railroad car inspector who had worked 
for railroad about 19 years and _ left 
widow and two sons, where counsel for 
railroad argued that if inspector could 
talk he would restrain the efforts to 
convict train operators of negligence, 
and attempted to bring out that old- 
er son to whom inspecter allegedly had 
wanted to give an education did not 
attend school regularly and did not 
want an education, argument of attor- 
ney for widow and sons with refer- 
ence to older son and that railroad 
used inspector’s life for 19 years and 
that when it wiped out that life it 
left widow cold with two orphan chil- 
dren, was not objectionable, especially 
where objection was sustained and 
jury instructed not to consider the ar- 
gument.—Missouri, K. & T. R. Co. of 
Texas v. McKinney, 145 S.W.2d 1081, 
affirming 126 S.W.2d 789. 

Tex.Civ.App. In action for street car 
passenger’s injuries allegedly resulting 
from motorman’s negligence in raising 
step, which negligence was denied by 
motorman, statement of passenger’s 
counsel in opening argument that if 
motorman had informed his employer 
that he raised step “he wouldn’t have 
been up there testifying in this case— 
he would have been discharged a good 
long time ago”, and statement in clos- 
ing argument, “I will admit now I 
never had one experience when they 
did admit they did anything wrong”, 
were prejudicial and were not rendered 
harmless by instruction not to con- 
sider the remarks, notwithstanding op- 
posing counsel prior to closing argu- 
ment stated that motorman testified 
truthfully. Rules of District Court, 
rule 39:—Dallas Railway & Terminal 
Co. vy. Goss, 144 S.W.2d 591. 

Tex.Civ.App. In suit for damages 
for removing body of plaintiffs’ sister 
from cemetery and for causing the 
body to be lost, statement of plain- 
tiffs’ counsel in argument to jury that 
he, personally, could think of nothing 
more’ terrible than what defendants 


. female member of the famil 


Appellate Division, | 


De ee é 
d ne excep . the murder — 
relative or the defiler 


constitute reversible error, 

argument be deemed impr 
prejudice resulting therefrom — 
moved by trial court’s instr 
jury to disregard the stateme 
sen v. Benfer, 144 S.W.2d 63 
dismissed, judgment correct. 

Tex.Civ.App. 


In action on insu 
policy covering automobile des 
by fire, statement by plaintiff’s ec 
sel in his opening argument 
that he believed that plaintiff 
not tell an untruth and that 
not believe that plaintiff burned 
automobile was not error where t 
argument was objected to and 
spe 


instructed not to consider it, 
ly in absence of showing o 
stances under which argumeni 
made.—General Exchange Ins. 
ration v. Arnolu, 146 S.W.2d 7 
Tex.Civ.App. Argument of 
ant’s counsel allegedly constitu 
appeal to racial prejudice did 
quire reversal, where any preji 
effect of argument could have 
clearly removed by an instruc 
the trial court.—Carson v. Am 
148 S.W.2d 972, error dismissed, ju 
ment correct. ¢ 
Tex.Civ.App. Where date of fi. 
suit was shown by plaintiffs’ am 
petition which was presumab! 
jury, any prejudice resulting 
gument of defendant’s counsel 
was filed in 1933 and not t 
1940 was removed by trial ci 
monition not to consider the st 
—Cage v. Nueces County, 14 
190, error dismissed. | : 
Tex.Civ.App. Counsel’s st 
that plaintiffs were charging | 
ant with some rascality in connecti 
with a certain transaction pe 
me get the pleading from them, whi 
charge is about on a par the 
other charges in this case’, was not 
error, but if so, was harmless) wiuet 
court instructed jury not to co 
statement.—Burton v. Kirbyvi 
Bank of Kirbyville, 149 S.W. 1 
error dismissed, judgment correc 
Tex.Civ.App. In action for b s 
marriage promise where cou! 
plaintiff three times told jury that they 
were entitled to consider the “resem- 
blance of the plaintiff's infant, of 
which defendant was allegedl 1 
father, to the defendant, notwithstand- 
ing the court’s statements that argu 
ment was withdrawn, the harm d 
could not be undone by court’s 
struction.—Boone vy. Henry, 151 S. 
2d 323. ae 
Tex.Civ.App. In automobile collision — 
ease, remarks of plaintiffs’ attorney ; 
peating, in effect, testimony admitted 
only tor purpose of impeaching de- 
fendant’s witness, were harmless whe 
attorney, upon defendant’s objection. 
requested court to instruct jury to : 
regard remarks and court did 
Younger Bros. v. Ross, 151'S.W.2 
Error dismissed. eae ‘ 
Wash. In action for injuries arising 
out of truck collision, refusal to grant 
a mistrial because of reference by o 
of plaintiff's witnesses in response to 
question asked on redirect examination 
to fact that defendant was covered by 
insurance was not reversible error, 
where trial court was of opinion that 
plaintiff's attorney had not willfully 
attempted to inject into record the 
matter of insurance and that question 
asked witness did not require any men- 
tion of insurance, and trial court im- 
mediately instructed jury to disregard 
any reference to insurance.—Hughes vy. 
Wallace, 107 P.2d 910. . 
§ 311 
Ill.App. Where remarks of plain- 
tiff’s counsel in closing argument to 
jury in action for death of intestate in 
automobile accident were highly prej- 
udicial and used to influence jury in J 
favor of plaintiff, and verdict was re- 
turned for plaintiff for $7,500, judg- 
ment on verdict would be reversed on 
defendants’ appeal, notwithstanding 
that trial court had sustained objec- 


eens. 311 
, some remarks.—Leitner_ v. 
31 N.E.2d 812, 


tions to 
Decatur Cartage Co., 

, 308 IllApp. 439. 
Ky. Prejudicial error could not be 

founded on improper conduct of 

plaintiff's counsel in examining plain- 
tiff and plaintiff's witnesses as to dan- 
gerous character of road on which ac- 
cident occurred, speed at which de- 
fendant usually drove, and whether 
‘defendant had previously had an ac- 
cident on that road, where defendant 
failed to object to some questions 
complained of, and objections made to 
others were sustained, and defendant 
testified he had had no previous ac- 

-cidents—Ward v. Martin, 147 S.W.2d 

1027, 285 Ky. 337. aey ‘ 

_ Mo.App. In personal injury suit 
arising out of automobile accident, 

_~~—where defendant’s counsel objected to 
testimony relating to the death of one 
of the automobile occupants not a par- 
ty to the suit and stated that the tes- 

_ timony might indicate that such par- 

-ty’s death was result of injuries in- 

volved in the suit, and plaintiff’s coun- 

sel replied that that was a matter 
which had already been judicially de- 

; termined, trial court’s refusal to de- 

clare a mistrial was not an abuse of 

discretion, where any prejudice to de- 
- fendant was cured by trial court’s 
statements in sustaining objection to 

laintiff’s counsel’s statement.—Day v. 
- Banks, 143 S.W.2d 68. “ 

x Tenn.App. Where witnesses in alien- 

ation of affections suit referred_fre- 
quently to the defendant as ‘Uncle 

- John” and the reference did not appear 
to have affected the verdict of the 

' jury, attorney’s reference to defendant 

as “Uncle John”, to which objection 
was sustained, was not prejudicial on 
ground that it subjected defendant to 

_ ridicule in gare presence.—Kinnaird 

vy. Norris, 150 S.W.2d 722. 
ri ‘ § 313 , : 

Ala, It is within peculiar province 

of jury to determine credibility of evi- 
dence, reconcile conflicts therein, 
where possible, draw legitimate in- 
ferences therefrom, find the facts, ap- 
ply the facts to the law as given in 
the charge, and express their conclu- 

sions in their verdict—Franklin Fire 

j Pee: Co. v. Slaton, 200 So. 564, 240 Ala. 
1560. 

a) Md. Courts assume evidence offered 
by a plaintiff as true only for the pur- 
pose of testing the right to have his 
case submitted to a jury, and the 
court does not pass upon or vouch for 
its truth for any other purpose.— 
Takoma Park Bank vy. Abbott, 19 A. 

eds 169. 

It is function of jury to find the 
facts under proper instructions.—Ta- 
moma Park Bank vy. Abbott, 19 A.2d 
169. 

Mich. What witness meant by lan- 
guage used in answering question was 
for jury.—Garstka v. Republic Steel 
pe voration, 293 N.W. 691, 294 Mich. 


Mo. In actions at law, questions of 
law are for judge and fact questions 
for jury, but in equity case, chancel- 
lor tries and determines both law and 
fact questions and first finds that cer- 
tain facts are established by evidence, 
next applies such facts to what he 
considers properly applicable rules of 
law, and then, from such premises of 
fact and law, reaches ultimate deci- 
sion, but two branches of his deter- 
mination are indistinguishable, unless 
he makes and files specific fact find- 
ings and conclusions of law.—Rhodus 
vy. Geatley, 147 S.W.2d 631. 

Mo. The function of the jury is to 
decide fact issues, and jury should not 
be asked to pass upon questions of 
law.—Gillioz vy. State Highway Com- 
mission, 153 S.W.2d 18. 

Pa. If determination of an issue on 
trial rests on a question of law, the 
court determines it.—Cherniak y, Pru- 
dential Ins. Co. of America, 14 A.2d 
334, 339 Pa. 73, 

Pa. A court should not usurp the 
function of the jury to determine ques- 
tions of fact.—Shapiro v. Philadelphia 
Hlectric Co., 21 A.2d 26, 342 Pa. 416. 

Pa.Com.Pl, Where a case depends 
upon oral testimony such testimony 


" 


must be submitted to the jury.—Peter- 
son v. Jensen, 22 Brie 85. 

Tenn.App. Trial judge is witness of 
law to-jury, and has duty of defining 
duties and responsibilities of parties 
arising out of theory of plaintiff as 
well as of defendant, and sole func- 
tion of jury is to decide the facts and 
to apply principles as given them by 
the court.—Brodie v. Miller, 143 S.W. 
2d 1042. 

Tex.Civ.App. All fact issues when 
the case is tried to a jury should be 
submitted to it for determination un- 
less an issue is abandoned or waived. 
—Commercial Standard Ins. Co. vy. 
First State Bank of Vernon, 142 S.W. 
2d 621, error dismissed. 

Tex.Civ.App. Only questions of fact 
‘should be submitted to the jury, and 
those of law should be determined by 
the court.—Miller v. Whittenburg, 144 
S.W.2d 381, error granted. 
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Mich. When correctness of illustra- 
tive representation of ultimate fact by 
model introduced in evidence is disput- 
ed, and there is room for finding in 
favor of party offering it, trial court 
may admit it and submit such question 
to jury for ultimate determination.— 


Finch v. W. R. Roach Co., 295 N.W. 
324, 295 Mich, 589. 
N.C. The competency, admissibility 


and sufficiency of evidence are for the 
court while credibility, probative force 
and weight are for jury.—Queen City 
Coach Co. v. Lee, 11 S.H.2d 341, 218 
N.C. 320. 

Pa.Super. Whether an oral agree- 
ment comes within the field covered by 
a written agreement within the parol 
evidence rule is a question for the 
court.—Colonial Mfg. Co. v. Carideo, 16 
A.2d 731, 142 Pa.Super. 485, 
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©.C.A.Ill. It is the duty of the jury 
to pass upon the credibility of wit- 
nesses and the weight of testimony.— 


Lang v. Metropolitan Life Ins. Co., 115 
F.2d 621. 
C.C.A.Ill. A difference exists be- 


tween legal discretion of the court to 
set aside a verdict as against weight 
of evidence and an obligation which 
court has to withdraw case from jury 
or direct verdict for insufficiency of 
evidence, and in the latter case evi- 
dence must be so insufficient in fact 
as to be insufficient in law, but in the 
former case it is merely insufficient in 
fact and may be either insufficient in 
law or may have more weight and not 
enough to justify the court in exer- 
cising the control which the law gives 
it to prevent unjust verdicts, to allow 
a verdict to stand.—Adams vy. U. §S., 
116 F.2d 199. 

It is not a proper test of whether the 
court should direct a verdict that the 
court on weighing the evidence would, 
upon motion, grant a new trial.— 
Adams v. U. S., 116 F.2d 199. 

C.C.A.Ill. Court which is called on 
to consider sufficiency of the evidence 
to warrant submission of case to jury 
must take the view of the evidence 
and all the inferences that may prop- 
erly be drawn therefrom most favorable 
to the plaintiff, and if the evidence is 
of such character that reasonable men 
in fair and impartial exercise of their 
judgment may reach different conclu- 
sions, the case should be submitted to 
the jury.—Allen y. Pennsylvania R. 
Co., 120 F.2d 63. 

The testimony of a witness that he 
did not hear a bell or whistle of an ap- 
proaching train is “negative” in char- 
acter and insufficient to raise an issue 
of fact for the jury.—Allen y. Pennsyl- 
vania R, Co., 120 F.2d 63. 


C.C.A.Ind. In action against rail- 
road by occupant of automobile which 
was struck by train, to recover for 
personal injuries, wherein witnesses, 
some of whom were disinterested, and 
who testified for the plaintiff generally, 
testified that they heard train whistle, 
no jury question was presented by tes- 
timony of plaintiff and driver who 
were riding in a closed automobile 
with minds on other matters, that they 
did not hear the whistle—Constantine 
vy. Pennsylvania R. Co., 114 F.2d 271. 


pie SNe eee Ue phy aes hee 
©.C.A.Kan. The court should direct 
a verdict where evidence is without 
dispute, or, if conflicting, is of such a 
conclusive nature as to permit no 
serious dispute.—National Mut. Casual- 
ty Co. of Tulsa, Okl., v. Hisenhower, 
116 F.2d 891. 

-C.C.A.Miss. Where the evidence is so 
overwhelmingly on one side as to 
leave no room for doubt as to the facts, 
the court should give a peremptory 
instruction.—Evans y. Teche Lines, 112 
B.2d 933. ; 

C.C.A.Mo. Ephemeral speculation 
does not afford substance for a jury 
issue.—Urseth v. Sun Life Assur. Co. 
of Canada, 119 -F.2d 529. 

C.C.A.Mo. Where the _ evidence on 
any issue is all on one side, or so over- 
whelmingly on one side as to leave no 
room to doubt what the fact is, the 
court should give a peremptory in- 
struction to the jury.—Coen v. Ameri- 
ae Surety Co. of New York, 120 F.2d 


C.C.A.N.J. A case should not be 
submitted to the jury unless the evi- 
dence is substantial enough to sustain 
an affirmative finding.—Anzano vy. Met- 
ropolitan Life Ins. Co. of New York, 
ne F.2d 430, affirming 32 F.Supp. 


C.C.A.N.C. Where evidence is so 
clear as to leave no doubt as to what 
the fact is, question is one of law and 
it is the duty of the judge to direct 
a verdict, but evidence which is con- 
flicting or from which different infer- 
ences can reasonably be drawn is for 
the jury.—Gorham y. Mutual Ben. 
Health & Accident Ass’n of Omaha, 114 
F.2d 97, 

C.C.A.Ok]. Where evidence is uncon- 
tradicted or of such conclusive charac- 
ter that should a verdict be returned 
for a party the court, in exercise of 
sound judicial discretion, would be 
obliged to set it aside, court should 
direct jury to find accordingly.—Okla- 
homa Natural Gas Co. v. McKee, 121 F. 
2d 583. 

C.C.A.Pa. In automobile accident 
case, the Pennsylvania ‘‘incontrovertible 
physical facts rule’ does not apply 
where there are variables or doubtful 
estimates or where objects are not 
placed with certainty.—Tarbet v. 
Thorp, 117 F.2d 495, affirming 34 F. 
Supp. 238. 

In automobile accident case, the in- 
compatibility between plaintiff-driver’s 
oral estimates of distance between and 
relative positions of the two motor ve- 
hicles involved in the accident and 
what actually happened presented 
matter for jury and not “question of 
law” for court.—Tarbet v. Thorp, 117 
F.2d 495, affirming 34 F.Supp. 238. 

C.C.A.Pa. The rule that a verdict in 
favor of a claimant cannot be based on 
alleged factual situation opposed by in- 
controvertible physical facts applies on- 
ly to clear cases, and unless evidence 
stands definitely opposed to incontro- 
vertible physical tacts, human ex- 
perience or law of nature, case must be 
submitted to jury.—Vale v. Indiana 
County Theaters Co., 120 F.2d 495. 

C.C.A.Tex. If, when all of plaintiff’s 
evidence is fairly considered in light 
most favorable to him and every rea- 
sonable inference fairly to be drawn 
therefrom is given full effect, jury 
might find in his favor, it is improper 
to direct verdict for defendant—Farris 
v. Interstate Circuit, 116 H.2d 409. 

C.C.A.Tex. Verdicts may not rest 
upon guess’ or conjecture, and, where 
the probative force of all the evidence 
of the plaintiff does not go beyond the 
point of creating a mere surmise or 
suspicion, it becomes the duty of the 
trial court to instruct a verdict for 
the defendant.—Cobb vy. American 
ry tases Co. of Baltimore, 118 F.2d 

C.C.A.Wis. The credibility of wit- 
nesses and the weight to be attached 
to their testimony were for the jury. 
—Storck v, Northwestern Nat. Casual- 
ty Co., 115 F.2d 889. 

D.C.Ky. In Kentucky where the 
evidence given at trial, with all the 
inferences that the jury could justifia- 
bly draw from it, is insufficient to 


’ 


e set aside, court is : 
submit the case to. jury but 
should direct a verdict for the de- 
fendant.—Mutual Life Ins. Co. v. 
Green, 37 F.Supp. 949. 
_ D.C.Mich. The courts do not allow 
Juries to speculate or guess in reaching 
a verdict.—O’Hara v. General Motors 
Corporation, 35 F.Supp. 319. 

D.C.Pa. The credibility of witnesses 
and the weight to be given evidence 
are for the jury.—Katz v. Delaware & 
H. R. Corporation, 38 F.Supp. 698. 

Where a question of fact is support- 
ed by positive evidence of a single wit- 
ness, the case cannot be withdrawn 
from the jury, however strong the 
opposing testimony or number of con- 
tradicting witnesses may be.—Katz v. 
Delaware & H. R. Corporation, 38 F. 
Supp. 698. 

D.C.Pa. A mere “(‘scintilla of evi- 
dence’ does not require submission of 
an_issue to the jury, but in every case 
judge must determine preliminary 
question, not whether there is literally 
no evidence, but whether there is any 
on which jury can properly proceed to 
find verdict for party producing it and 
on whom the onus of proof is imposed. 
—MeVay v. American Radiator Stand- 
ard Sanitary Corporation, 1 F.R.D. 
677, affirmed 119 F.2d 5938. 

Issues that depend on credibility of 
witnesses, and effect or weight of the 
evidence, should be submitted to the 
jury.—MeVay v. American Radiator & 
Standard Sanitary Corporation, 1 F.R. 
D. 677, affirmed 119 F.2d 593. 


Ala.App. Where liability of defend- 
ants in action for personal injuries and 
property damage was for jury, on de- 
fendants’ appeal Court of Appeals could 
not disturb action of trial court, re- 
fusing a general affirmative charge for 
defendants, or in overruling defendants’ 
motion for new trial after verdict was 
returned for plaintiff.—Corsbie v. Poore, 
AS So. 268, certiorari denied 198 So. 

2. 

Ala.App. A trial court is justified in 
directing a verdict only when testimony 
in the case will not support any oth- 
er verdict, and if there is a scintilla 
of evidence or any reasonable inference 
therefrom unfavorable to the party re- 
questing a general affirmative charge, 
it should be _ refused.—Sloss-Sheffield 
Steel & Iron Co. v. Willingham, 199 
So. 15, 29 Ala.App. 569, cause re- 
manded 199 So. 28, 240 Ala. 294. 


In determining whether oral testi- 
mony is contradicted and nullified by 
undisputed physical facts, it is for the 
jury to make the presumption in giv- 
ing proper effect to the evidence un- 
der the doctrine of “res ipsa loquitur’, 
which means the thing speaks for it- 
self.—Sloss-Sheffield Steel & Iron Co. 
vy. Willingham, 199 So. 15, 29 Ala.App. 
569, cause remanded 199 So. 28, 240 
Ala, 294 

Ariz. It is error to direct verdict 
for defendant, if there is evidence from 
which jury can reasonably find in 
plaintiff’s favor on all material allega- 
tions of complaint.—Horan y._ Rich- 
field Oil Corporation, 105 P.2d 514. 

Ark. In action against bus company 
for injuries sustained by automobile oc- 
eupant in collision with bus, where oc- 
cupant repudiated signed statement as 
to cause of collision which she had 
made while confined in hospital, de- 
claring that it was made while she was 
under influence of morphine and not 
aware of its recitals, effect of statement 
was question of fact for jury.—Missouri 
Pac. ee Co. v. Howard, 143 S.W. 
2d 538. 

Ark. Where fair minded men might 
differ honestly as to conclusion to be 
drawn from the facts, either contro- 
verted or uncontroverted, question 
should go to jury, and it is province 
of jury to pass on weight of evidence 
and eredibility of witnesses, and, even 
if it appears that verdict is contrary 
to preponderance of testimony, such 
fact furnishes no ground for reversal. 
—Missouri Pace. R. Co. v. Kagy, 143 
$.W.2d 1095. ’ 

Ark, The test of whether trial court 


. dence to establish any fact, 


aly 


'y instructed verdict fo: 

ant was whether, if cause had been 
submitted without further testimony, 
and jury had returned verdict for 
plaintiff, reviewing court would say 
that judgment on such verdict was 
predicated upon substantial evidence.— 
Tucker v. Ford, 146 S.W.2d 542. 

Ark. In employee’s action against 
employer for injuries suffered when 
struck by tree cut by employee when 
tree rebounded after falling, employer’s 
negligence in failing to provide safe 
place to work was a ‘question of law’ 
and not a “question of fact’, where 
physical facts as well as testimony in- 
dicated that employee knew of presence 
of logs over which employee tripped in 
attempting to escape, and knew of fall- 
ing of the tree, notwithstanding his un- 
substantial testimony to contrary.—A. 
A. Electrie Co. v. Ray, 149 S.W.2d 38. 

Ark. It is jury’s province to de- 
termine the credibility of witnesses 
and the weight of the testimony and 
Supreme Court will not set aside a 
verdict supported by substantial evi- 
aoc et v. Ward, 149 S.W.2d 

Ark. Questions of fact are for the 
jury, when submitted under proper in- 
structions.—Milwaukee Mechanics Ins. 
Co. v. Brown, 150 S.W.2d 945. 

Cal. The jury is the exclusive judge 
of the weight and value of inference 
that may be drawn frem evidence.— 
Juchert v. California Water Service Co., 
ea P.2d 886, prior opinion 97 2d 

Cal. A jury should not be permitted 
to speculate, in the sense of guess, be- 
tween causes,:- when no reasonable ex- 
planation of an injury can be found 
in the testimony, but, in absence of 
direct testimony, the simple suggestion 
of theories by the defense does not 
reduce the jury to mere speculation, 
and disqualify it from determinin 
the cause of the injury complained of. 
—Showalter v. Western Pac. Se O@r 
i P.2d 895, prior opinion 96 P.2d 
964. 

Cal. The trial court may neither 
grant a motion for nonsuit nor render 
judgment notwithstanding the verdict 
if there is any substantial evidence 
before the court in the first instance 
in support of plaintiff's case, or in 
the second instance in support of the 
verdict rendered by the jury.—In re 
Arnold’s Hstate, 107 P.2d 25, prior 
opinion 99 P.2d 376. 

Cal. If there is evidence to sustain 
the plaintiff’s action, or if the evidence 
is conflicting, a nonsuit should be de- 
nied.—Haston v. Ash, 116 P.2d 438, 
prior opinion 108 P.2d 9565. 

Cal.App. Weight and sufficiency of 
evidence is addressed to jury in _ first 
rk oe Oe aon v. Nutting, 104 P. 
Cal.App. The jury is sole judge of 
weight, effect, and sufficiency of evi- 
subject 
to exercise of legal discretion.—White- 
chat v. Guyette, 107 P.2d 300. 

Cal.App. A nonsuit may be granted 
only when, giving plaintiff’s evidence 
all value to which it is legally enti- 
tled, indulging in every legitimate in- 
ference therefrom, and _ disregarding 
conflicting evidence, there is no evi- 
dence of sufficient substantiality to 
support verdict for plaintiff—Marchi 
y. Virone, 108 P.2d 469. 

Cal.App. A directed verdict is 
proper unless there is substantial evi- 
dence tending to prove, in favor of 
party against whom direction is given, 
all the controverted facts necessary 
to establish his case.—Shnell v. Globe 
Indemnity Co., 109 P.2d 1018. 

Cal.App. Motion for directed verdict 
should be denied if there is any evi- 
dence in the record of sufficient sub- 
stantiality to support a verdict in favor 
of the party against whom the motion 
is directed._In re Braig’s state, 110 
P.2d 1066. 

Cal.App. A nonsuit or directed ver- 
dict may be granted only when, dis- 
regarding conflicting evidence, giving 
plaintiff’s evidence all value to which 
it is legally entitled, and indulging in 
every legitimate inference therefrom, 


Rene Saeed, 
there 1s no evidence of sufficient sub- 
stantiality to support a verdict for — 
en rag cb v. Tully, 112 P.2d- 


. U i > ee 
On motion for nonsuit, neither trial 
court nor appellate court weighs evi- — 
dence.—Martin y. Tully, 112 P.2d 282. — 
Cal.App. In considering a motion for 
nonsuit, evidence must be viewed most 
favorably to plaintiff. and motion : 
should not be granted except where 
there is no substantial evidence to sup- 
port a verdict for plaintiff—Amendt vy. 
Pacific Hlectric Ry, Co., 115 P.2d 588. 
If, by, disregarding adverse evidence — 
and giving plaintiff's proof and every — 
legitimate inference their full legal 
value, substantial evidence remains to 
support a verdict for 
should be : 
Hlectric Ry:_Co.,°115 Pi2d 583i sae 
If plaintiff has presented such sub-- 
stantial evidence as will support 
verdict in, his favor, notwithstand 
conflicts therewith, nonsuit must _b 
denied.—Amendt v. Pacific Electric Ry. 
Co., 115 P.2d 588. bs 
Cal.App. The trial court may no 
weigh evidence on a motion for dire 
ed verdict.—Helmuth v. Frame, 115 
2d 846. : 
Cal.App. Court is not required to ac 
cept oral testimony as evidence of fact 
where such testimony is inherently im- _ 
NNO oppo v. Elliott, 115 


To justify the submission of any 
question of fact to a court or jury, there © 
must be proof of a substantial charac- 
ter that the fact is as alleged. Cod 
Civ.Proc. § 1823.—Neblett v. Blliot 
115 P.2d 872. 

Jurors are the sole judges of th 
facts, but the question as to whethe 
there is substantial evidence in support 
of plaintiff’s case is in all instances a — 
question of law for the court.—Neblett 
v. Blliott, 115 P.2a 872. Le ia 


Colo. If there igs any evidence from 
which reasonable men might find facts 
which would constitute a defense to an 
action, motion for directed verdict 
should be _denied.—Serv-Us Chain 
Stores y. Arden Realty & Investment 
Co., 105 P.2d 850. a : 


Conn. In case tried to jury, it ig not 
function of court to weigh the evi- 
dence.—Carrano v. S.°Cinque & Sons, 
20 A.2d 615, 128 Conn. 104. z eas 


App.D.C. If there was any evidence 
from which the jury could reasonably 
have found for plaintiff, on proper in- 
structions order directing a verdict in 
favor of garnishee, was i 


: improper.—Galt | 
v. Phenix Indemnity Co., 120 F.2d 723. 

Fla. Where the record, as a whole, 
indicated that there was no substan- % 
tial disputed issue of fact presented © 
by the evidence which required the j 
trial court to submit the evidence to v 
the jury, there was no error in giving _ 
on PRET teen te in favor “ofits 
he plaintiff.cGray y. Callahan, 197 So. 
396, 143 Fla. 673. USS ae 

Fla, A trial court should never di- 
rect a verdict for one party unless the 
evidence is such that no view which 
jury may lawfully take of it favorable __ 
to the other party can be sustained, nor ~ 
should a motion for a directed verdict ie’) 
be granted where evidence is conflict- if 
ing, or will admit of different reason- 
able inferences, or if there is evidence Fe 
tending to prove the issues.—McConnon ys 
& Co. v. Hunter, 198 So. 57. 

Fla. The trial judge should never 
give an affirmative charge directing 
verdict for defendant that is tanta- 
mount to order sustaining demurrer 
to evidence, unless it is clear that 
there is no evidence which could sup- 
port verdict. Comp.Gen.Laws 1927, § 
4363.—Teddleton v. Florida Power & 
Light Co., 200 So. 546. 

A case should not be taken from 
jury by directing verdict for defend- 
ant on evidence, unless conclusion fol- 
lows as matter of law that no re- 
covery can be lawfully had on any 
view of facts which evidence tends to 
establish.—Teddleton vy. Florida Power 
& Light Co., 200 So. 546. 

Fla. The probative effect of evidence 
is for the jury, subject to authorized 


= 


iy by Se ci 
Fla. The trial court should direct 
verdict for defendant if evidence is in- 
_ sufficient to support a verdict for 
plaintiff—Duncan y. Growers HEquip- 
ment Co., 1 So.2d 458. 
Fla. Probative weight of testimony 
was for jury.—Breeding’s Dania Drug 
Co. v.. Runyon, 2 So.:2d 376. 
Fla. Where there is some substantial 
evidence tending to prove the issue for 
the plaintiff, a verdict should not be di- 


“endered being subject to review. Comp. 
aven.Laws 1927, § 4363.—Boole v. Flor- 
ower & Light Co., 3 So.2d 335. 
. Where essential allegations of 
bill are denied, and no proof given 
to support such allegations, bill may 
be Peat essed. Rich v. Hunter, 


any evidence tending to sustain the 
laintiff’s action or where the jury can 
fairly infer from the evidence a state 
0} facts favorable to plaintiff.—Hawkins 
v. National Surety Corporation, 11 S.H. 
Parad 50;: ; 
: _Ga.App. Where plaintiff supported 
ease by circumstantial evidence, 
ul and every circumstance relied 
on by the plaintiff to support his ac- 
tion was by inference alone and was 
inconsistent with the direct, rea- 
le, and unimpeached testimony of 
ness who testified positively and 
naff atively that no such facts existed, 
. _the trial judge properly granted a non- 
‘it.—Foster v. Jones, 12 S H.2d 141. 
App, The granting of a nonsuit is 
i roper unless plaintiff fails to make 
out a prima facie case or unless it ap- 
pears that admitting all the facts 
‘oved by the plaintiff and all reason- 
le deductions therefrom, plaintiff 
ht not. to recover. Code 1933, § 
10-310.—Scottish Union & National 
ns. Co. v. Peoples Credit Clothing Co., 
12 8.H.2d 474. : 
Idaho. A trial court should not take 
a case from the jury unless, as a mat- 
ter of law, no recovery could be had 


on any view which properly could be 
ft of the evidence—Stearns  v. 
f ives, 111 P.2d 882. 


Idaho. Where plaintiff made a 
rima facie case, granting nonsuit was 
error.—Boise Motor Car Co. v._ St. 
Paul Mercury Indemnity Co., 112 P.2d 
WILApp. The trial court is not war- 
anted in directing verdict for defend- 
int unless it appears that there is no 
evidence fairly tending to prove plain- 
 tiff’s case, and trial court cannot weigh 
the evidence.—Rohrer y. Denton, 28 
N.E.2d 572. 306 Tll.App. 317. 

 TiLApp. Jurors were judges of credi- 
’ pility and weight of evidence.—Selman 
vy, Midwest Haulers, 33 N.Ei2d 140, 309 

 JiLApp. 154. 

Il.App. On defendant’s motion for 
a directed verdict, the court can only 
determine whether there is any evi- 
dence which, with all reasonable in- 
ferences therefrom, viewed in the light 
most favorable to the plaintiff, tends 
‘to prove the material allegations of the 
complaint or some count thereof, and 
if there is such evidence, it is trial 
court’s duty to deny the motion and 
submit the issues to the jury under 
_ proper instructions.—Gillett v.  Wil- 
_ jiamsville. State Bank, 34 N.E.2d 552. 
310 Ill.App. 395. 

- Ill.App. The credibility of witnesses 
and weight to be given to their testi- 
mony and the inferences to be drawn 


: Ind.App. When court’s judgment on 
sufficiency of evidence to sustain jury’s 
verdict is revoked by motion for new 
trial, it is court’s duty to weigh evi- 
dence for himself, but until such time, 
such duty must be left with jury.— 
Bell v. Bell, 29 N.H.2d 358, 

A peremptory instruction should be 
given only when there is total absence 


appellate review.—Powell v. Gary, 200 
0. 854, . 


rr, 
hy 


‘ ia anit 
of evidence on some essent 0 


1 issue x 
where there is no conflict and evidence | 


is susceptible of but one inference, 
which is favorable to parties asking in- 
structions.—Bell v. Bell, 29 N.H.2d 358. 

Ind.App. If evidence fails to estab- 
lish some essential element of plaintiff’s 


case, it becomes trial court’s duty to 


direct verdict for. defendants.—Pontiae- 
Chicago Motor Exp. Co. v. George 
Cassons & Son, 34. N.H.2d 171. 

Ind.App. In cases triable by jury, 
jurors are sole and exclusive judges 
of facts proved, and hence of witness- 
es’ eredibility and weight of their tes- 
timony. Const. art. 1, § 20.—Lincoln 
Nat. Bank & Trust Co. of Fort Wayne 
vy. Parker, 34 N.H.2d 190. 

Where there is failure of proof on 
material. point in evidence of party 
having burden of issue, court may, in- 
struct jury in favor of other party to 
such issue as matter of law.—Lincoln 
Nat. Bank & Trust Co. of Fort Wayne 
v. Parker, 34 N.E.2d 190. 

Iowa. It is not the duty of trial 
court, in disposing of .a motion for 
directed verdict, to submit case _ to 
jury because there is some evidence in- 
troduced by party having burden of 
proof, unless that evidence is of such 
character that it would warrant jury 
in finding a verdict in favor of party 
introducing such evidence, and before 
question is left to jury for its deter- 
mination, the preliminary question for 
trial court is whether there is any 
evidence to support the verdict and, 
if so, whether, upon such evidence, the 
jury could find a verdict for party pro- 
ducing it that will stand.—In re Hay- 
aor Estate, 299 N.W. 431, 230 Iowa 

Kan. In the solution of questions of 
fact dependent on circumstantial evi- 
dence, the jury must be left. to .de- 
cide which of two equally plausible 
conclusions. deducible from such ecir- 
cumstances shall be adopted.—Broth- 
rie v. Adams, 107 P.2d 757, 152 Kan. 

Ky. Where truck driver, who was 
only living witness of collision, testi- 
fied that motorist swerved over onto 
wrong side of highway, plaintiff’s evi- 
dence concerning location of oil, scratch 
and dent on pavement, was insufiicient 
to take case to jury, where it merely 
showed possibility that truck might 
have been on wrong side of the high- 
way when it collided with automobile. 
—Union Underwear Co. y. Barnett, 148 
S.W.2d 339, 285 Ky. 488. 

Ky. The “scintilla rule’ that, if 
there is any evidence tending to estab- 
lish contention made by a litigant, it 
is the duty of the court to submit the 
contested issue to the jury, although 
verdict based on the scintilla or proof 
would be set aside as “flagrantly 
against the evidence’, which is a ver- 
dict so unsupported by proof and so 
overwhelmingly contradicted as to 
force the conclusion that it was the re- 
sult of passion and prejudice on the 
part of the jury, is no longer the rule 
in Kentucky.—Cloversplint Coal Co. v. 
Blair, 151 S.W.2d 1052, 287 Ky. 158. 

Md. The credibility and weight of 
testimony of witnesses are matters for 
consideration of jury.—Meyler v. May- 
or & City Council of Baltimore, 17 A. 
2d 762. 

Md. A case should not be taken 
from the jury on ground of total, fail- 
ure of evidence, if there is any evi- 
dence, however slight, legally — suffi- 
cient as tending to prove the claim.— 
Atholwood Development Co. y. Hous- 
ton, 19 A.2d 706. 

Md. A prayer seeking to take case 
from jury for failure of evidence to 
support plaintiff’s case will not be 
granted if there is any evidence, how- 
ever slight, legally sufficient as tending 
to prove it, that is to say, competent, 
pertinent, and coming from a legal 
source, but weight and value of evi- 
dence will ‘be left to jury.—Miller vy. 
Loyal Order of Moose Lodge No. 358 
of Moorefield, W. Va., 20 A.2d 156, 

Md. In order to warrant submission 
of a case to jury, there must be evi- 
dence of the cause of action. beyond 
conjecture and. speculation,—Maas_ y, 
Sevick, 20 A.2d 159, 
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Mass. If a finding for plaintiff wa 
permissible on the evidence, denial of 
defendant’s requested ruling that evi- 
dence required a finding for defendant 
as matter of law was not error.—Mil- 
more v. Landau, 80 N.H.2d 834, 307 
Mass. 589 

Mass. If evidence does not go be- 
yond mere conjecture, there is no 
question for jury.—Mucha vy. Northeast- 
ern Crushed Stone Co., 30 N.H.2d 870, 
307 Mass, 592. 

Mass. There is no error in deny- 
ing directed verdict unless evidence as 
a matter of law is insufficient to war- 
rant verdict against party moving for 
directed verdict.—Boston Five ents 
Sav. Bank v. Brooks, 34 N.H.2d 435, 
309 Mass. 52. / f 

Mich. The weight to be given testi- 
mony and the credibility of witnesses is 
for the jury.—Rodgers v. Blandon, 294 
N.W. 71, 294 Mich. 699, followed in 
Bankers & Shippers Ins. Co. v. Blandon, 
294 N.W, 697, 295 Mich. 324. ° 

Minn. The test to be applied upon 
a motion for directed verdict is not 
whether trial court might in exercise 
of its discretion grant a new trial but 
whether from. the whole evidence it 
clearly appears that it would be its 
manifest duty to set aside a contrary 
verdict.—Applequist v. Oliver Iron Min- 
ing Co., 296 N.W. 13. 

Miss. Where a case turns upon cir- 
cumstantial evidence, it should- rarely 
be taken from the jury.—Kurn vy. 
Fondren, 198 So. 727. 

Miss. Where it is manifest that 
no reasonable man enguged in a 
search for truth, uninfluenced by im- 
proper motives or considerations, 
would accept or act on the evidence - 
the jury should not be permitted to 
consider it.—Truckers Exchange Ban 
v. Conroy, 199 So. 301. : 

Miss. Where all testimony in behalf 
of litigant is taken as a whole and 
is considered as if undisputed, and 
such testimony is reconcilable in es- 
sential features with material undis- 
puted facts, and when so reconciled 
and taken together, with undisputed 
facts, is of such substantial nature 
that impartial men of sound judgment 
could reasonably believe it, and pru-_ 
dently act thereon, a peremptory in- 
struction should not’ be granted 
against litigant, but where testimony 
does not measure up to such estab-- 


lished standard, peremptory charge 
should be given.—Jakup v. Lewis 
Grocer Co., 200 So. 597. 

Miss. The credibility of witnesses is 


for the jury.—Kennedy v. Little, 2 So. 
2d 163. : 

Mo. The province of a jury to pass 
on the facts must not be invaded by 
] and however improbable 
testimony of witness who testifies to a 
fact not in itself impossible may ap- 
pear in ordinary course of events, its 
credibility is for the jury.—Jenkins v. 
Kurn, 144 S.W.2d 76. 

Mo. In action for injuries sustained 
by customer in alleged fall from stair 
landing to floor of store when struck 
by box negligently placed on landing 
by employee, evidence of storekeeper’s 
negligence was not insuflicient for jury 
on ground that it was contrary to 
physical law, notwithstanding  testi- 
mony of storekeeper’s witnesses that 
customer after fall was lying three or 
four feet from steps leading to landing. 
—Murphy v. Fred Wolferman, Inc., 148 
S.W.2d° 481. 

Mo. Only in those extraordinary cas- 
es. where deductions from physical 
laws, and facts so clearly and irrefut- 
ably disprove the testimony of witness- 
es that reasonable minds may not en- 
tertain any other conclusion are courts 
justified in ruling sworn testimony. in- 
herently unbelievable and impossible.— 
Davis.v. I’. M.,Stamper Co., 148 S.W. 
2d (765. 

Mo. Witnesses’ credibility and weight 
of their testimony were questions for 


‘ae 


to known physical laws, or which is 


: n det : 
dence, on demurrer to _ evidence, 


~ court may properly reject evidence 


which is contrary to physical facts or 


result of evident mistake or ignorance, 
or when evidence itself, or other estab- 
lished facts, discloses its inherent in- 
firmity, and, in so doing, court does 
not “weigh” the evidence in judicial 
sense of such term.—Walter vy. Alt, 152 
S.W.2d 135. 
Mo.App. Jury is sole judge of credi- 
bility of witnesses and “weight and 
value of their evidence, and may disbe- 
lieve testimony of any one or all the 
witnesses though such testimony .be 
uncontradicted and unimpeached.—Rut- 
‘ledge v. Weisenborn, 142 S.W.2d 884, 
Mo.App. Where case made by plain- 
tiff’s evidence was not within plaintiff’s 
pleadings, overruling defendant’s de- 
murrer to evidence at close of plain- 
tiff’s case was error.—Horvath v. Chest- 
nut Street Realty Co., 144 S.W.2d 165. 


‘Mo.App. In action against railway 
company for injuries allegedly sus- 
tained by plaintiff when locomotive 


struck a truck which was parked in 
front of plaintiff’s home near tracks, 
and from which the plaintiff was remov- 
ing kindling, whether plaintiff’s in- 
juries were received, as contended by 
plaintiff, when locomotive moved the 
truck and caused it to strike, plaintiff 
and throw him to the sidewalk, was for 
the jury, as against contention that 
plaintiff's version of his injury was 
contradicted by the physical facts.—Lit- 
tle v. Manufacturers Ry. Co., 145 S.W. 
2d 497. 

Mo.App. Where plaintiff makes out 
a prima facie case, the trial court may 
not direct a verdict for defendant un- 
less the prima facie case has been 
completely destroyed by. unimpeached 
and uncontradicted record evidence, 
but the person to be bound thereby 
must be a party to that evidence or 
else must have vouched for its truth 
or must be estopped to deny its truth. 
—Hill v. Connecticut Mut. Ins. Co. of 
Hartford, 146 S.W.2d 651. 

The credibility of witnesses and the 
weight to be given their testimony 
are for the jury.—Hill v. Connecticut 
Mut. Ins. Co. of Hartford, 146 S.W.2d 
651. 

Mo.App. In action for injuries to 
driver of automobile, struck by rail- 
road train at road crossing, evidence 
that plaintiff stopped automobile in 
safe place, looked in direction from 
which train approached, and would 
have seen and heard it if it had been 
in sight and statutory alarms had any 
been sounded, was sufficient to take to 
jury question of defendant’s negligence 
in failing to give warning of train’s 


approach. Mo.St.Ann. 4756, p. 2133. 
—Taylor v. Alton R. Co., 148 S.W.2d 
806. 

Mo.App. In action against railroad 


for death of motorist in crossing colli- 
sion, evidence authorized submission to 
jury of question whether signals were 
given when train approached crossing, 
notwithstanding that only evidence that 
signals were not given was somewhat 
negative in character.—Rosanbalm y. 
Thompson, 148 8S.W.2d 830 

In action against railroad for death 
of motorist as result of crossing colli- 
sion, where fireman on train which 
struck motorist testified as plaintiffs 
witness, his testimony that operation 
of brake would not affect speed of 
train for three to five seconds after ap- 
plication was made, being adverse to 
plaintiff, would be accepted as true, un- 
less contrary to physical facts or con- 
tradicted by other evidence.—Rosan- 
balm v. Thompson, 148 S.W.2d 830. 

Mo.App. Where. three _ pedestrians 
who had observed approach of train 
and were apprehensive of motorist’s 
safety testified that they did not hear 
train bell rung or whistle sounded as 
required by Illinois statute, the evi- 
dence of statutory violation was suf- 
ficient to carry to jury issue of 
whether the signals had been given, 
though such testimony was contra- 
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bers. Smith-Hur 
§ 59.—Busker v. New | 
R. Co., 149 S.W.2d 449. | 

Mo.App. 
claim was not supported by any sub- 
stantial evidence, trial court correctly 
gaye a_ peremptory instruction to jury 
to find for plaintiff.—Transamerican 
Freight Lines v. Marcrome Art Marble 
Co., 150 S.W.2d 547. 

The “scintilla of evidence’ rule, by 
which a party is entitled to have his 
cause submitted to jury for determina- 
tion if he presents any evidence, how- 
ever slight, in support thereof, does 


is governed by the “substantial evi- 
dence” rule whereby verdicts must be 
based upon substantial evidence and 
not speculation and conjecture,—Trans- 
american Freight Lines vy. Marcrome 
Art Marble Co., 150 S.W.2d 547. 

Mo.App. Missouri does not follow 
the rule that a scintilla or modicum of 
evidence requires submission of a 
case to the jury.—Saunders v. Prue, 151 
S.W.2d 478 

Mo.App. The witnesses’ credibility 
and weight of their testimony are mat- 
ters solely within jury’s province to de- 
einer era v. Freyer, 151 S:W.2d 

Mo.App. Where plaintiff’s case as 
made by pleadings and certain written 
evidence showed him to be entitled to 
judgment, and there was nothing in the 
parol evidence having any tendency to 
show anything different, it was not er- 
ror to direct verdict for plaintiff.— 
Keeney v. Freeman, 151 S.W.2d 532. 

Mo.App. In action for injuries to 
pedestrian who while crossing street 
was struck by truck, whether pedes- 
trian was oblivious of approach of 
truck was for jury. as against conten- 
tion that physical laws and facts of 
common knowledge showed that pedes- 
trian could not have been oblivious of 
approach of truck.—Tramill v. Prater, 
152 S.W.2d 684. 

Mo.App. In action for trespass to 
real estate, based on destruction of 
spring by blasting, if plaintiff’s evi- 
dence was contrary to the physical 
facts, or left the matter in controversy 
to speculation and conjecture, demur- 
rer to the evidence should have been 
sustained._Ingram y. Great Lakes Pipe 
Line Co., 153 S.W.2d 547. 

Mo.App. The jury are the sole judges 
of the credibility of witnesses and of 
the weight to be given to their testi- 
mony.—Wright v. John Hancock Mut. 
Life Ins. Co. of Boston, Mass., 153 
S.W.2d 747. ’ 

Mo.App. If plaintiff's proof of is- 
sues necessary to entitle plaintiff to 
recover is made by evidence other than 
by admissions against interest of a par- 
ty, issues are for jury on theory that 
it is within province of jury to pass 
upon credibility of witnesses and weight 
and value of their testimony, but an 
exception is made where proof of an 
jssue is made out wholly by unex- 
plained admissions of other party,— 
Hanser v. Lerner, 153 S.W.2d_ 806. 

Neb. The rule that a nonsuit should 
be directed, if the physical facts dis- 
prove the plaintiff’s case, is inapplica- 
ble if there is a substantial conflict 
in the evidence tending to prove the 
physical facts.—Hief y. Roberts Dairy 
Co., 296 N.W. 331. 

Neb. The overruling of a motion to 
direct a nonsuit for failure of proof is 
not erroneous, where the evidence will 
support a verdict for plaintiff on the 
controverted issues.—Gorman y. Bratka, 
296 N.W. 456. } 

Neb. In considering demurrer to 
plaintiff’s evidence, every reasonable in- 
tendment in plaintiff's favor must be 
drawn from evidence adduced, and if 
there is any substantial evidence tend- 
ing to show plaintiff’s right to recover 
on whole case, demurrer should be 
overruled.—Copass v. Wilborn, 296 N. 
W. 565. : ; 

Neb. The credibility of witnesses 
and the weight to be given their testi- 
mony are for the jury’s consideration. 
—Moore v. Krejci, 297 N.W. 913. 

Neb. Mere negative testimony of mo- 
torist that, while approaching railroad 
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collision with train, was insufficient for — 
jury on question of railroad’s negli- 
gence, where uncontradicted physica 
facts and affirmative testimony of 
impeached witnesses conclu 
proved that all signals required 
were in. view or given.—Walsh ~ 
gan, 298 N.W. 158. 

Neb. A mere scintilla of eviden 
not enough to require submission o 3 
issue to the jury.—Fairmont Creamery 
Co. v. Thompson, 298 N.W.: 551. 

In every case, before the evidence 
submitted to the jury, there is a pr 
liminary question for the court to 
cide, when properly raised, not wheth- — 
er there is literally no evidence, ¢ 
whether there is any on which a jur 
can properly proceed to find a verdic 
for the party producing it, on wh 
the burden of proof is imposed.—Pa 
mont Creamery Co. v. Thompso: 
N.W. 551. ‘ ; a tele s 
. Where, on jury trial, at clos 
of plaintiff's evidence, defendant m« 
court for directed verdict in his favor, 
such motion must be treated as admi 
sion of truth of all material and reli 
vant evidence admitted favorable 
plaintiff, and all reasonable and pro er 
inferences to be drawn therefrom, ¢ 
if evidence is sufficient, if believe 
jury, to sustain allegations of petiti 
and petition states cause of action, m 
tion should be overruled.—Paris 
County Fire Ins. Co., 298 N.W. 7 

N.H. A jury may weigh and dete 
mine the probative value of a witness’ — 
testimony, but whether the testimony — 
can have any value is a matter of 1: ei 
ae v. Nashua Mfg. Co., A.2d 


a 


?. ie: f 
N.H. Alleged insufficiency of 
dence to establish a fact does no 
quire that such evidence be with 
from the jury, since each piece of : 
dence on a given issue need not be 
sufficient to establish the fact.—M 
chants Mut. Casualty Co. v. Smit 
A.2d 88. \ ee: se 
NJ. A presumption may be de- ~ 
stroyed by positive and uncontradicted 
evidence, so that its proponent may not 
be able to thereby sustain burden of ~ 
proof and a directed verdict would be — 
warranted,—Carroll v. Prudential Ins. za 
Co, of America, 15 A.2d 810, 125 N. pee 
: ae | 
N.J. In motorists’ action against 
railroad for injuries sustained in ecross- 


to raise a question for the jury, not- 
withstanding affirmative testimony o 
eredible witnesses that the bell was _ 
ringing and that flagman was on the ~ 
erossing with outstretched arms,— 
Mazanek vy. Pennsylvania-Reading Sea- 
snore Lines, 15 A.2d 885, 125 N.J.L. 
394, Ga 
N.J.Sup. The mere “scintilla of evi- — 
dence rule’ with respect to the suffi- — 
ciency of evidence to take case to jury — 
does not obtain in New Jersey.—Over- | 
man v. Trust Co. of New Jersey, t8 A. 
2d 615, 126 N.J.L. 86. ,) 


N.Y.App.Div. A directed verdict 
should be granted only when a con- 
trary verdict must be set aside ag un-- 
supported by sufficient evidence.—Mor- 
rison y. P. Ballantine & Sons, 26 N.Y. 
8.2d 28, 261 App.Div. 500. if 

N.Y.Sup. To justify the submission 
of an issue to jury, there must be suf- 
ficient proof to sustain claim of party 
upon whom the onus of proof rests, 
and mere conjecture, surmise, specula- 
tion, bare possibility, or a mere scin- 
tilla of evidence is not enough.—Palm- 
er v. Thomas J. Northway, Ine., 21 
N.Y.S.2d 925, affirmed 21 N.Y.S.2d 927. 

N.Y.Sup. Upon a motion for nonsuit, 
the evidence is to be considered in 
light most favorable to plaintiff, and 
it is only when there is no evidence 
in law to sustain a verdict that a 
nonsuit may be granted.—Laughlin y, 
New York Power & Light Corporation, 
23) N.Y.S.2d' 292. ; 

N.Y.Sup. Where plaintiff made out a 
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; prima facie case, {t was 
miss his complaint.—Goldman Vv. 
co, 25 N.Y.S.2d 35. first case. 

N.Y.Sup. A finding by the jury with- 
out any supporting evidence is “arbi- 
trary”, and a verdict is required to be 
‘directed for the opposing party.—Bratt 
vy. Magidow, 28 N.Y.S.2d 1011. 

N.C. The conpetency, admissibility 
and sufficiency of evidence are for the 
court while credibility, probative force 
and weight are for jury.—-Queen City 
Coach Co. v. Lee, 11 S.H.2d 341, 218 
PN 320: doy 

N.C. To warrant submission of an 
issue to jury, there must be legal evi- 
dence of every material fact neces- 
sary to support the issue, and a ver- 
dict thereon must be grounded on a 
reasonable certainty regarding prob- 
abilities arising from a fair consider- 
ation of the evidence, and not a mere 
guess or on_ possibilities.—Mercer Vv. 
- Powell, 12 S.H.2d 227, 218 N.C. 642. 
If there is no evidence or if the 
evidence is so slight as not reasonably 
to warrant the inference of fact in is- 
sue or furnish more than materials for 
-a mere conjecture, the court will not 
- leave an issue to be passed on by jury. 
- —Mercer vy. Powell, 12 S.H.2d 227, 218 
N.C. 642. 3 
N.C. The sufficiency of evidence in 
law to go to a jury does not depend on 
the doctrine of chances, and when one 
assumes the burden of establishing a 
eertain event as a proposition of fact 
‘and as a basis for a judgment of a 
- eourt, he must adduce evidence other 
than a majority of chances that the 
fact to be proved does exist, and it 
must be more than sufficient for a mere 
guess, and must be such as tends to 
actual proof—Sineath v. Katzis, 12 
 $.E.2d 671, 218 N.C. 740. , 
N.C. A judgment of nonsuit cannot 
be sustained on evidence tending to 
support an affirmative defense unless 
plaintiff's own evidence establishes such 
defense as a matter of law.—Smith v. 
Duke University, 14 S.H.2d 6438, 219 
eeN.C: 628. 


N.C. To carry a case to the jury, 
more than a scintilla of evidence must 
ibe ~offered.—Laughter v. Powell, 14 8. 
a Hi2d 826, 219 N.C. 689. 
Ohio App. More than a scintilla of 
ol evidence is necessary to require that 
___ issues be submitted to the jury.—Wil- 
_  Tiams'v. Judd, 34 N.H.2d 799. 
on Where there is no substantial -evi- 
dence to support a theory of a case, 
the trial court must sustain a motion 
for an instructed verdict.—Williams v. 
Judd, 34 N.E.2d 799. 
> Ohio App. Matters of guess and con- 
_ jecture should not be submitted to ju- 
ry.—Colwell v. Dwyer, 35 N.E.2d 789. 
Ohio App. Where good faith is an 
essential element of a cause of action 
or defense, it is unusual that evidence 
is so conclusive that it can be said 
as a matter of law that there is or is 
not good faith, and such a finding in 
favor of the litigant upon whom the 
burden of proof rests is seldom, if 
ever, justified.—City of Indianapolis v. 
Domhoff & Joyce Co., 36 N.E.2d 153. 
Okl. A court may direct a verdict 
for a plaintiff where the evidence is 
undisputed, or is so conclusive that 
the court would set aside a_ verdict 
returned in opposition to it.—Yellow 
ene Co. y. Robinson, 105 P. 


error to dis- 
Mona- 


Okl. Only where there is no evidence 
‘ reasonably tending to establish the al- 
_ legations of plaintiff’s petition is a 
court justified in sustaining a demurrer 
to such evidence and in rendering 
judgment for defendant, and the same 
rule obtains in the direction of a ver- 
dict as obtains on a demurrer to the 
» evidence.—Central Fire Ins. Co. of 
Baltimore v. Smith, 107 P.2d 361. 

Okl. Where plaintiff's evidence was 
ve sufficient to establish allegations of 
a his petition, it was not error to over- 
rule demurrer to such evidence and 
deny defendant’s motion for directed 
verdict—Walton v. Bryan, 109 P.2d 
489. 

Okl. Where sole issue presented by 
pleadings and evidence is one of law, 
trial court has duty to direct verdict 


—Kemp v. Roberts, 109 P.2d 


ee: He Fre RR? 
thereto. 
827. 
Okl. Where there is failure to offer 
competent evidence and proof of nec- 


essary element of plaintiff’s recovery, 
defendant’s motion for directed verdict 


in favor of the party entitled 


should be sustained.—Mtna Life Ins. - 


Co.<v. .Goen, 111. Bi2ds195. 

Okl. Where there is any competent 
evidence offered by plaintiff reasonably 
tending to establish plaintiff's cause 
of action alleged in petition and ver- 
dict and judgment for plaintiff, de- 
fendant’s demurrer to evidence and 
motion for directed verdict should be 


overruled.—Producers Pipe & Supply 
Co. v. Ledger, 112 P.2d—359. f 
Or. Where facts, whicn plaintiff 


must establish, appear from evidence 
aS merely possible, court should grant 
judgment of nonsuit for failure to 
prove material issue on adverse party’s 
motion, but when it appears from 
plaintiff's evidence that such facts are 
quite probable, such evidence should 
be submitted to jury, together with 
defendant’s evidence, if ordered, for 
determination of witnesses’ credibility 
and weight of testimony.—Dickison v. 
State Industrial Accident Commission, 
107 P.2d 104. 

Pa. Evidence that freight train ap- 
proached crossing where truck was 
struck on a misty morning at a speed 
of 45 miles an hour and that wit- 
nesses heard no warning signal given 
was sufficient to require submission of 
railroad’s negligence to jury.—Usher Vv. 
Pittsburgh & L. E. R. Co., 16 A.2d 387. 

Pa. When proof of a fact depends 
upon oral testimony, it is exclusively 
the province of jury to decide, under 
instructions from the court on the 
law applicable, and subject to power 
to award new trial if verdict is deem- 
ed contrary to weight of evidence.— 
Shedlock v. Wyoming Valley Autobus 
Co., 17 A.2d 384, 340 Pa. 377. 

Pa. Where the facts are admitted or 
are so clearly and conclusively proved 
as to admit of no reasonable doubt, it 
is the duty of the court to declare 
the law applicable to such facts, but 
where material facts are in dispute or 
inferences of fact are to be drawn 
from the testimony, it is the exclusive 
province of jury to determine what such 
facts and inferences of fact are.—Sha- 
piro v. Philadelphia Electric Co., 21 A. 
2d 26, 342 Pa. 416. 


Pa.Super. Credibility. of witnesses 
and weight of the evidence are pri- 
marily for the jury.—Baugh vy. McCal- 
lum, 14 A.2d 364, 140 Pa.Super. 276. 

Pa.Super. Acceptance or rejection of 
oral testimony is for the jury.—Rey- 
nolds y. Equitable Life Assur: Soc. of 
U. S., 15 A.2d 464, 142 Pa.Super. 65. 

Pa.Super. In actions against railroad 
for injuries to guests in truck which 
on dark, rainy night collided with 
freight train at city street crossing, 
where testimony of guests’ witnesses 
as to negligence of railroad’s employees 
in allegedly blocking crossing was 
wholly negative in character and was 
controverted by direct and positive tes- 
timony of railroad’s employees that 
train did not stop on crossing, the 
railroad was entitled to binding in- 
structions in its favor as a matter of 
law.—Venchik v. Pennsylvania R. Co., 
18 A.2d 118, 143 Pa.Super. 438. 


In actions against railroad for in- 
juries to guests in truck which on dark, 
rainy night collided with freight train 
at city street crossing, the testimony of 
two witnesses, who were more than 
200 feet from crossing and their atten- 
tion not particularly directed thereto, 
that they heard no warning bell nor 
any noise of a moving train, was ‘‘neg- 
ative testimony’? and insufficient to 
raise jury question as to railroad em- 
ployees’ negligence when controverted 
by physical facts and positive testimo- 
ny that train was moving and bell 
ringing.—Venchik v, Pennsylvania R. 
Co., 18 A.2d 118, 143 Pa.Super. 438. 

Where evidence to establish failure 
to exercise due care is negative only, 
positive evidence to contrary, though 
from defendant’s witnesses, if corrobo- 
rated by physical facts, removes ques- 
tion of negligence from jury, rendering 


negative testimony mere 
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evidence” which cannot prevail to es- — 
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Pennsylvania R. Co., 18 A.2d 118, 143° } 

Pa.Super. 438. Ee ; : 
Pa.Super. Identification is necessar- 

ily a matter of inference, and the pro- 

bative weight to be accorded to the 

testimony of witnesses who speak as 

to that point is exclusively for the 

jury, to be judged by them in the 

light of the evidence, and especially . 

in the light of the facts on which the 

inference is based.—Beard vy. Mossman, 

19 A.2d 850, 144 Pa.Super. 508. 
Pa.Com.Pl.* If there is any credible 

evidence from which a reasonable con- 

clusion can be drawn in support of the 

claim of either party in the trial of a 

case, the question must be left to the 


jury.—Bauer vy. Finger, 19 Leh.L.J. 
222). 
Pa.Com.Pl. A written order, a con- 


ditional sales contract, and a signed re- 
ceipt, all signed by plaintiff, offered in 
evidence were conclusive against him, 
unless they are to be regarded ag vi- 
tiated by the parol testimony offered. 
Parol testimony is admissible when 
fraud is alleged, but it must be clear, 
precise and indubitable. Whether the 
evidence met this standard was. a 
question for the court.—Vereb vy. Yel- 
low Truck & Coach Co., 89 P.L.J. 290. 

RI. On a defendant’s motion for 
directed verdict if there is any evi- 
dence to support plaintiff’s right of 
action, the case. must be submitted to 
teagan tere v. Harlow, 14 A. 


R.I. In action for breach of noncom- 
peting provision in bill of sale of 
cafe business which was licensed to sell 
liquors, the direction of a verdict for 
plaintiff for nominal damages on ground 
that plaintiff failed to produce evidence 
from which it could be determined with 
reasonable certainty that defendant’s 
activity in running competing barroom 
was cause of loss of plaintiff’s profits 
was erroneous as being on weight of 
evidence.—Zuromski v. Lukaszek, 20 A, 
2d 685. 

8.C. Credibility of witnesses and 
weight to be given their testimony are 
questions for jury.—Watson v. Ameri- 
can Equitable Assur. Co., 12 S.B.2d 
30, 195 S.C. 463. 

S.C. On defendant’s motion for di- 
rected verdict, sufficiency of plaintiff’s 
evidence was not for trial judge’s con- 
sideration, and if there was any com- 
petent and relevant evidence for plain- 
tiff, judge was bound to submit case 
to jury.—Lazar vy. Great Atlantic & 
Pacific Tea Co. 14 S.E.2d 560, 197 
Se On: : 

Tenn.App. The term “prima _ facie 
case’, as used in connection with jury 
trials, means that the proponent has 
supplied from unimpeached and credi- 
ble sources, quality and quantum of 
uncontradicted evidence necessary for 
decree or judgment in hig favor, or 
may mean that the evidence produced 
by the proponent, assuming it to be 
true, is sufficient to prevent suit being 
dismissed as on a directed verdict, and 
te require the case to be submitted to 
the triers of fact for the purpose of 
having them pass upon the credibility 
oF peri arohy Ss de the sufficiency of 

e evidence.—Pickard vy. Berrym p 
S.W.2d 764. wings 

_Tex.Civ.App. The jury are the exclu- 
sive judges of the credibility of witness- 
es and the credit to be given to their 
testimony, and any comment thereon by 
the trial court is a transgression of 
that fundamental right guaranteed to 
every litigant.—General Hxchange Ins. 
Corporation v. Young, 143 S.W.2d 805. 

Yex.Civ.App. The jury are judges of 
weight of evidence, but they cannot 
properly deny lawful weight to undis- 
puted facts.—American Nat. Ins. Co. v. 
Williams, 144 S.W.2d 662. 

Tex.Civ.App. Weight of evidence in 
cases presenting ultimate issues of 
fact is for jury, but jury cannot law- 
fully deny proper weight to undisputed 
facts on which no suspicion is east 
and cannot arbitrarily reject evidence 
or, in absence of evidence, sustain is- 
sues which are improperly submitted. 
—Dallas Ry. & Terminal Co. v. Glenn, 


| 


ent correct. ure 

In negligence suit submitted on is- 
sues of discovered peril, lack of evi- 
dence on such issues, or uncontradicted 
evidence which does not raise issues 
and would not support finding for 
plaintiff on the issues, requires a per- 
emptory instruction or, on motion, 
judgment notwithstanding the verdict. 
—Dallas Ry. & Terminal Co. v. Glenn, 
144 S.W.2d 961, error dismissed, judg- 
ment correct. 

Tex.Civ.App. If a plaintiff fails to 
produce sufficient evidence to raise an 
issue as to his right to recover, the 
court should instruct a verdict for the 
defendant, but if such evidence is pro- 
duced, the court should not summarily 
instruct a verdict, but should leave the 
matter to a determination by the jury, 
who are the exclusive judges of the 
eredibility of the witnesses and the 
weight to be given to their testimony. 
—Barrett v. Commercial Standard Ins. 
Co,, 145 S.W.2d 315. 

A trial court is only authorized to in- 
struct a jury to return a particular 
verdict when there is no evidence of 
probative force in support of the con- 
tention of the party against whom the 
verdict is directed, and if there is com- 
petent evidence to support a verdict if 
rendered for one of the parties, the 
court should not instruct the jury to 
return a verdict for the other.—Barrett 
vy. Commercial Standard Ins. Co., 145 
S.W.2d 315. 

Tex.Civ.App. Where there were both 
pleadings and evidence in support of 
issues submitted to jury, trial court did 
not err in refusing defendants’ motion 
for instructed verdict, as credibility of 
such evidence was for jury.—Hartman 
v. Costales, 145 S.W.2d 603, error dis- 
missed, judgment correct. 

Tex.Civ-App. Any material issue of 
fact arising from the evidence must be 
submitted to the jury, in a jury case— 
Jones v. First State Bank of Dumas, 
145 S.W.2d 681. 

Tex.Civ.App. When jury trial is de- 
manded, evidence is such that reason- 
able minds could differ as to conclu- 
sions therefrom, and jury question is 
raised, or there is substantial evi- 
dence from which jury could resolve 
facts in plaintiff’s favor, trial court 
should not direct verdict for defendant. 
—Swift & Co. Employes Benefit Ass’n 
vy. Lemire, 145 S.W.2d 698, error dis- 
missed. judgment correct. 

Tex.Civ.App. Suggestions, if any, 
from evidence did not amount to ‘evi- 
dence”, where suggestions were within 
scintilla rule-—Cooksey v. McGuire, 146 
S.W.2d 480. é: 

Tex.Civ.App. Where a jury trial is 
demanded, trial court may not with- 
draw fact issues from jury and direct 
a verdict if there is any evidence of a 
substantial nature to the contrary.— 
Corona Petroleum Co. v. Jameson, 146 
S.W.2d 512, error dismissed, judgment 
correct. i 

Tex.Civ.App. A motion for directed 
verdict should be denied if there are 
issues of fact presented by the evi- 
dence.—Lone Star Gas Co. v. Bradford, 
147 S.W.2d 547, error dismissed, judg- 
ment correct. 


Where there is evidence of probative 
yalue which would support a verdict 
contrary to one requested to be direct- 
ed, a verdict should not be directed. 
—Lone Star Gas Co. yv. Bradford, 147 
S.W.2d 547, error dismissed, judgment 
correct. : é 

Tex.Civ.App. In an action against 
a workmen’s compensation insurer for 
mutilating the dead body of plaintiffs’ 
brother, evidence, though negative in 
character, held to raise the issue 
whether, as contended, a justice of the 
peace ordered the autopsy in question. 
7Htna Life Ins. Co. v. Love, 149 S.W. 


2d 1071, error dismissed, judgment 
correct. ; 
Tex.Civ.App. Where, upon discred- 


iting adverse testimony and indulging 
every legitimate conclusion favorable 
to plaintiff warran ed by facts proved, 
jury might find in plaintiff's favor, 
the case should be submitted to jury. 


—_Crews vy. Texas & P. Ry. Co., 149 


W.2d 961, error dismissed, judg- 


8.W.2d 1079, 
ment correct. 

_ Tex.Civ.App. 
evidence” rule, testimony amounting 
to no more than a surmise or specu- 
lation amounts to no testimony.—Wi- 
chita Falls & S. R. Co. v. Hesson, 151 
8.W.2d 270, error dismissed, judgment 


error dismissed, judg- 


correct. 
Tex.Civ.App. It is the duty of trial 
court to instruct a verdict, though 


there is slight testimony, if its proba- 
tive force is so wexk that it only raises 
a mere scintilla or suspicion of the 
existence of facts sought to be estab- 
lished, since such testimony in legal 
contemplation falls short of being any 
“evidence’.—Texas Pacific Coal & Oil 


Co. v. Wells, 151 S.W.2d 927, error 
granted. 
Vt. In an action for injuries to a 


pedestrian, physical facts, such as .a 
dent in the road and skid marks al- 
legedly made by defendant’s automo- 
bile, relied on to show contributory 
negligence, could not have the effect of 
overcoming testimony inconsistent 
therewith, but the question was for 
the jury, whose province it was to 
pass on the credibility of the only 
witness who testified regarding such 
facts, who could be found to be mis- 
taken, if the jury believed other wit- 
nesses.—Izor v. Brigham, 17 A.2d 236. 
In an action by a pedestrian in- 
jured while crossing the street between 
intersections, evidence that the defend- 
ant motorist was traveling at least 
35 miles. an hour held sufficient for 
the jury on the question of negligence, 
as against the contention that exces- 
sive speed was not shown because of 
defendant’s evidence concerning the 
distance within which he stopped, the 
length of certain skid marks, and the 
fact that the pedestrian was not run 
over.—Izor v. Brigham, 17 A.2d 236. 
Va. Where all of the evidence, fair- 
ly considered, points to one conclusion 
only, a “question of law’’ is presented, 
which is not for jury.—Knowles v. 
Southern Ry. Co., 12 S.B.2d 821. 


Wash. A challenge to the sufficiency 
of the evidence to take the case to the 


-jury presents a question of law and 


not a question of fact.—Miller v. Sisters 
of St. Francis, 105 P.2d 32. 

Wash. Uncorroborated admissions 
testified to by an adverse party are 
not looked on with favor by the courts, 
and when denied by the party who is 
alleged to have made them they do 
not carry the issue to which they re- 
late to the jury.—Hrickson v. Barnes, 
107 P.2d 348. 

In action for death of motorist whose 
automobile collided head-on with truck 
and trailer on straight, unobstructed 
road on a clear, dry morning, where 
it appeared from evidence of physical 
facts and beyond all question that 
right front corner of automobile came 
into collision with right front corner 
of truck in approximately the middle 
of the highway, a jury case was pre- 
sented. Rem.Rev.Stat. § 6360—76.— 
Brickson v. Barnes, 107 P.2d 348. 


Wash. Where, on controverted ques- 
tions of fact, there is evidence or there 
are justifiable inferences from evidence 
upon which reasonable minds might 
reach different conclusions the ques- 
tions are for the jury and not for the 
court.—American Products Co. y. Vill- 
wock, 109 P.2d 570, 132 A.L.R, 1010. 

Wash. In passing upon sufficiency 
of evidence to take case to jury, there 
is no element of discretion in the court 
and case must be submitted to jury if 
there is evidence or reasonable infer- 
ence therefrom to sustain verdict, and if 
evidence offers room for difference of 
opinion in the minds of reasonable 
men, then case must be presented to 
jury and its verdict, in so far as facts 
are concerned, cannot be questioned by 
courts.—Graham y. Police & Firemen’s 
Ins. Ass’n, 116 P.2d 352. 

W.Va. The question of the credibil- 
ity of witnesses and the weight of their 
testimony is peculiarly for the jury.— 
Fielder v. Service Cab Co., 11 S.H.2d 
115: 

Wis. In action for damages ag re- 
sult of collision with defendant’s auto- 


Under the “scintilla of 
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mobile at intersection of a state high-— 


way and a town road, where defendant 
claimed that plaintiff either did not 
maintain proper lookout or drove into 
intersection without regard to danger, 
whether plaintiff’s testimony concern- 
ing lookout was against physical facts 
respecting collision was for jury.— 
Schmallenberg v. Smith, 296 N.W. 597, 
237 Wis. 285. 
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Conflicts in testimony were for jury. — 
—Cal.App. Hernandez v. Murphy, 115 ~ 
P.2d 565: S He 
ALe-ARD Eubrineeten Vv. inch Mi 
mbing eatin uppl Onsite ton 
151 8.W.2d 609, 0. 7) 0a 
_C.C.A.Mich. Where there is substan- — 
tial evidence sufficient to take case to _ 
the jury, no amount of contradictory 
evidence will authorize a directed ver- 
dict.—Fort Street Union Depot Co. v. 
Hillen, 119 F.2d 307. be. 
Ala.App. Where the evidence is in 
conflict or conflicting inferences may 
reasonably be drawn therefrom or ~ 
where it contains conflicting tendencies, 
a jury question is presented and the 
general affirmative charge should not 
be given nor a verdict directed.—Ala- 
peme Power Co. v. Gladden, 197 So. 
Ariz. Where there is reasonable con- _ 
flict in evidence, those who are intrust- 
ed by law with determination of ulti-— 
mate facts must as a matter of law be 
allowed to decide for themselves what 
conclusion they will reach.—Knapp y. 
Highway Department, 104 P.2da 140. is 
Cal. If there is evidence to sustain — 
the plaintiff’s action, or if the evidence ~ 
is conflicting, a nonsuit should be de- — 
nied.—Easton yv. Ash, 116 P.2d 433, — 
prior opinion 108 P.2d 955. F 
Cal.App. Conflicts in the evidence are 
addressed to and are to be settled by 
the trier of fact.—Backus y. Sessions, 


104 P.2d 719. é 
CaLApp. Motion for nonsuit must be 
denied if plaintiff has presented eyi- 
dence of so substantial a character that, 
notwithstanding any conflict which 
would be raised by evidence produced 
by defendant to contrary, it would sup- 
ges a iden’ th Dan i 
. Dreamlan eddin Uphol ing 
Co., 112 P.2d 338. . nae 2 

_ Fla. The probative force of conflict- 
ing evidence and the credibility of the — 
testimony of various witnesses are for 
the eoernaedy ves the jury under 
proper instructions.—Juhasz y. 

1 So.2a 476. Mist 
_ Mich. Where testimony of witnesses 
is conflicting, credibility of witnesses 


is for jury.—Covert vy. Randall, 298 — 
N.W. 396, 298 Mich. 38. 
Minn. Where evidence of a fact is 


gontticting: hae pane ts for the jury.— 
ymons y. Grea orthern Ry. Co., 293 
N.W. 303. eS 


Mo.App. Where conflicting evidence 
made a case for the jury, defendant’s — 
request for a peremptory instruction — 
in the nature of a demurrer to all the 
evidence was properly refused.—Hollan- 
der v. John Hancock Mut. Life Ins. 
Co. of Boston, Mass., 153 S.W.2d 838. 

Neb. A trial court has the duty to 
direct a verdict at the close of the evi- 
dence where the evidence is undisputed, 
or where the evidence, though conflict- 
ing, is so conclusive that it is insuffi- 
cient to sustain a verdict and judg- 
ment.—Fairmont Creamery Co.  y. 
Thompson, 298 N.W. 551. 

N.D. Where there is a conflict in the 
evidence, judges may not substitute 
their judgment on the weight of the 
evidence for that of the jury.—Rott v. 
Provident Life Ins. Co., 298 N.W. 17, 
70 N.D. 758. 

Pa. It is province of jury to recon- 
cile conflicting testimony and determine 
which side shall prevail.—Anstine v. 
Pennsylvania R. Co., 20 A.2d 774, 342 
Pa. 423. 

Pa.Com.Pl. Where the evidence is 
contradictory, but there is direct, posi- 
tive evidence to support the plaintiff’s 
ease the question is for the jury and 
a verdict in his favor will be sustained. 


—Wilson v. Philadelphia Suburban 
Transp. Co., 80 Del.Co. 262. : 
Pa.Com.Pl. Conflicting statements in 


be ane \ in Lae) ey 
% DS dew en ; 


_ plaintiff’s direct and cross examination 
respecting his negligence in an auto- 
mobile collision are for the jury to 
reconcile.—Bauer v. Finger, 19 Leh.L. 


ae 8.C. Where evidence on behalf of de- 
fendant is in sharp conflict with that 
of the plaintiff, a case is made for the 
- jury.—Ballard v. Southern Ry. Co., 15 
moe wad. 342, 197° S.Cy 288. 
Tenn.App. In a civil case, circum- 
stantial evidence which is conflicting is 
for trier of facts governed by _ usual 
rules.—Pickard v. Berryman, 142 8.W. 
2d 764. 
- -Tex.Civ.App. Where evidence con- 
cerning negligence of plaintiff and de- 
fendant was conflicting, it was province 
of jury to reconcile conflicts, if possi- 
ble, and, if such could not be done, it 
was jury’s duty to give credit to wit- 
messes as seemed best entitled to it.— 
Texas Steel Co. v. Rockholt, 142 S.W.2d 
_ 842, error refused. 
-Tex.Civ.App. Where there is‘any dis- 
pute as to the facts, it is not compe- 
_ tent for the trial court to itself pass 
upon the weight and credibility of tes- 
_  timony, which is rather the exclusive 
rovince of the jury.—Watson vy. Toler, 
53 S.W.2da 506. 
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C.C.A.Kan. The court should direct 
a verdict where evidence is without 
spute, or, if conflicting, is of such a 
conclusive nature as to permit no 
ous dispute.—National Mut, Casual- 
Co. of Tulsa, Okl., v. Hisenhower, 
F.2d 891. 
Ae C.C.A.Wis. While it is trial court’s 
Pat duty to submit to jury all cases where- 
- in testimony is conflicting or legitimate 
nflicting inferences are deducible 
from uncontradicted testimony,. court 
must first ascertain whether there is 
any conflict in evidence or inferences 
bearing on question of safe place in 
action for injuries alleged to have been 
caused by defendant’s violation of 
Wisconsin Safe-Place statute, St.Wis. 
1939, §§ 101.01(11), 101.06.—Sykes vy. 
Bensinger Recreation Corporation, 117 
2d 964. 
Ala. Where evidence on issues was 
ynflicting, it was not error to refuse 
{ defendants, separately and. collec- 
tively, a general charge requested in 
writing.—Leath v. Smith, 200 So. 628, 
40 Ala. 639. 
Cal.App. Where issues of facts were 
presented upon conflicting evidence, the 
granting of a motion for nonsuit was 
improper unless granting of motion was 
justified by some rule of law under 
which it became unnecessary to decide 
issues of fact.—Karallis v. Shenas, 107 
Pi2d. 395. 


 Cal.App. Where evidence in personal 
injury action was conflicting, it was 
duty of jury to weigh the evidence and 
rsesolve the conflict.—Burke v. John HB. 

Marshall, Inc., 108 P.2d 738. 

Cal.App. To authorize a trial court 
to direct a jury to render a verdict for 
defendant, it is not necessary that 
there should be an absence of conflict 

: in the evidence, but if there be a con- 

5 flict, it must not be a substantial one. 

; —Kennedy v. Occidental Life Ins. Co., 
= 109 P.2d 1014. 

A motion for directed verdict for de- 

fendant can be granted only when, dis- 

ai regarding conflicting evidence and giv- 

j ing to plaintiff’s evidence all the value 

to which it is legally entitled, and in- 
dulging in every legitimate inference 
which may be drawn from that evi- 
dence, the result is a determination that 
there is no evidence of sufficient sub- 
‘stantiality to support a verdict for 
an pus, if such a verdict were given.— 
_ Kennedy v. Occidental Life Ins. Co., 
+ 109 P.2d OTA e  - 
a Colo. Material issues on which there 
was conflicting evidence were for the 
jury, and its verdict would not be dis- 
; turbed by the reviewing court even 
though the evidence of one party might 
seem to that court to be more con- 
sistent with the physical facts.—Cor- 
lett vy. Crawford, 109 P.2d 638. 

Fla. Where testimony of plaintiff 
and defendant’s witnesses was conflict- 
ing, question ag to credibility of plain- 
tiff’s testimony as opposed to testimony 
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—Atlantie Coast Line R. Co. v. Me- 
Intosh, 198 So. 92.° epee (i 

Fla. Where there were conflicts in 
the evidence which could not be recon- 
ciled, it was province of jury to deter- 
mine which statements should be given 
greater weight and probative force and, 
on such conclusion, render its verdict. 
—Schutt v. Lester, 198 So. 219. 

Fla. If evidence is conflicting or ad- 
mits of different reasonable inferences, 


or there is evidence tending to prove: 
the issue, case should be submitted to 


jury for finding on facts and not taken 
from jury to be passed on by judge as 
question of law.—Teddleton v. Florida 
Power & Light Co., 200 So. 546. 

Ill. App. A case dependent in great 
measure on the facts, as to which there 
is much contradictory evidence, is for 
jury’s consideration.—Partridge v. En- 
terprise Transfer Co., 30 N.H.2d 947, 
307 Ill.App. 386. 

Il. App. Questions of fact concerning 
which the testimony was directly in 
conflict were for the jury.—In _ re 
Strickland’s Hstate, 32 N.W.2d 660, 309 
Ill.App. 43. 

Ill.App. Where a jury has not been 
waived, the trial court has no power 
to determine the weight and prepon- 
derance of conflicting evidence intro- 
duced to establish or disprove the facts, 
since the trial court may not take a 
case from the jury or direct a verdict 
where to do so would involve the de- 
termination of the preponderance of 
evidence.—Fricke y. St. Louis Bridge 
Co., 32 N.H.2d 1016, 309 IllApp. 279. 

Mass. Testimony respecting written 
statement signed by witness was_ for 
jury where such testimony was conflict- 
ing.—Ruane vy. Doyle, 32 N.H.2d 244, 
308 Mass. 418. 

N.H. Where evidence clearly estab- 
lished that there were two persons in 
truck at~-time of accident, but evi- 
dence as to which of persons was op- 
erating truck was: in conflict, question 
of which person was operating the 
truck was properly submitted to jury. 
Laws 1929, ec. 86.—Merchants Mut. Cas- 
ualty Co. v. Smith, 17 A.2d 88. 

Ohio App. Whenever, from _ conflict- 
ing evidence of the same witness or of 
different witnesses, it becomes neces- 
sary to weigh such conflicting evidence 
to determine wherein the probable 
truth lies, or from a combination of 
circumstances determine an ultimate 
fact on the determination of which dif- 
ferent minds might reasonably arrive 
at different conclusions, it is the jury’s 
province to perform that function.— 
Shoup v. Clemans, 31 N.H.2d 103. ° 

Okl. Where there is any competent 
testimony to establish a conflict, the 
matter is properly left for jury’s con- 
sideration, and its verdict will not be 
disturbed by the Supreme Court.— 
Walker v. Oklahoma Natural Gas Co., 
107 P.2d 997. 

Pa.Super. It is jury’s province to 
reconcile conflicting statements in _ tes- 
timony.—Willetts v. Butler Tp., 15 A. 
2d 392, 141 Pa.Super. 394. 
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U.S.Iowa. The effect of admitted 
facts is a “question of law”’.—Nelson y. 
Montgomery Ward & Co., 61 S.Ct. 593, 
reversing Montgomery Ward & Co. v. 
Roddewig, 292 N.W. 142, certiorari 
granted Roddewig  v. Montgomery 
Ward & Co., 61 S.Ct. 34. 

C.C.A.Ark. The weight of uncontra- 
dicted evidence and credibility of wit- 
nesses are questions for determination 
of jury.—Clay County Cotton Co. v. 
Home Life Ins. Co. of New York, 113 
F.2d 856. 

C.C.A.Kan. The court should direct 
a verdict where evidence is without 
dispute, or, if conflicting, is of such 
a conclusive nature as to permit no 
serious dispute——National Mut. Casu- 
alty Co. of Tulsa, Okl., v. Hisenhower, 
116 F.2d 891. 

C.C.A.Okl. Where evidence is uncon- 
tradicted or of such conclusive charac- 
ter that should a verdict be returned 
for a party the court, in exercise of 
sound judicial discretion would be 
obliged to set it aside, court should 
direct jury to find accordingly.—Okla- 


z | HME A 
witnesses was for Jury. 


C.C.A.8.D. The weight. 
dicted evidence and cred 


sen vy. Richman, 114 F.2d 343. 

Cal.App. A motion for directed ver- 
dict for defendant can be granted only 
when, disregarding conflieting evidence 
and giving to plaintiff’s evidence all the 
value to which it is legally entitled, 
and indulging in every legitimate in- 
ference which may be drawn from that 
evidence, the result is a determination 
that there is no evidence of sufficient 
substantiality to support a verdict for 
plaintiff, if such a verdict were given.— 
Kennedy v. Occidental Life Ins. Co., 
109 P.2d 1014, 

Ky. Before trial judge can take a 
question away from jury, the facts 
must not, only be undisputed, but the 
inference to be drawn from those facts 
must be such that fair-minded men 
ought not to differ about them.—Mur- 
pay v. Homans, 150 S.W.2d 14, 286 Ky. 

Minn. An unimpeached prima facie 
case should prevail as a matter of law. 
—Bass v. Ring, 299 N.W. 679. 

Mo. In action against railroad for in- 
juries to switchman caused. by failure 
to supply adequate handbrake, admis- 
sion by attorneys that receivers were 
engaged in interstate commerce dis- 
pensed with proof of that issue and 
made it unnecessary to submit it to 
jury. Federal Safety Appliance Act, § 
2, 46 U.S.C.A. § 11.—Wild vy. Pitcairn, 
149 S.W.2d 800. 

Mo.App. 
necessary to entitle plaintiff to recover 
is made by evidence other than by ad- 
missions against interest of ‘a party, 
issues are tor. jury on theory that it 
is within province of jury to pass upon 
credibility of witnesses and weight and 
value of their testimony, but an excep- 
tion is made where proof of an issue 
is made out wholly by unexplained ad- 
missions of other party.—Hanser v. 
Lerner, 153 S.W.2d 806. 

Neb. A trial court has the duty to 
direct a verdict at the close of the 
evidence where the evidence is undis- 
puted, or where the evidence, though 
conflicting, is so conclusive that it is 
insufficient to sustain a verdict and 
judgment.—Fairmont Creamery Co. y. 
Thompson, 298 N.W. ‘ 

Okl. A court may direct a verdict 
for a plaintiff where the evidence is 
undisputed, or is so conclusive that 
the court would set aside a verdict 
returned in opposition to it—Yellow 
Cab Operating Co. v. Robinson, 105 P. 
2d, 535. q 

Oki. Where amount due the plaintiff 
under employment contract was not in 
dispute, and it was admitted that if 
plaintiff was entitled to recover at all 
he was entitled to recover amount 
which he claimed, the trial court erred 
in directing verdict for an amount 
less than that claimed.—Kemp y. Rob- 
erts, 109 P.2d 827. 


Or. Evidence free from dispute and 
from which no eonflicting inferences 
can be drawn presents no issue for the 
jury, and its disposition is for the 
judge.—Inwall v. ‘Transpacific Lum- 
ber Co., 108. P.2d 522. 

Pa. Where the facts are admitted or 
are so clearly and conclusively proved 
as to admit of no reasonable doubt, it is 
the duty of the court to declare the law 
applicable to such facts, but where ma- 
terial facts are in dispute or inferences 
of fact are to be drawn from the testi- 
mony, it is the exclusive province of 
jury to determine what such facts and 
inferences of fact are.—Shapiro yv. Phila- 
delphia Electric Co., 21 A.2d 26, 342 
Pa. 416. 

Pa.Super. The truth of oral _testi- 
mony, however uncontradicted, is for 
the jury.—Szidor v. Greek Catholic 
Union, of Russian Brotherhoods of U. 
S., 21 A.2d 104, 145 Pa.Super. 251. 

Pa.Com.Pl. Whenever disputed ques- 
tions of fact are presented by conflict- 
ing evidence, whether documentary or 
oral or when insurer’s defense depends 
on testimony of its witnesses, even 


If plaintiff’s proof of issues - 
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_Tex. Where a litigant admits posi- 
tive facts which if true would defeat 
his right to recover, and such admis- 
sions are not subsequently modified by 
litigant so as to show that he was 
mistaken, although testifying in good 
faith, litigant is conclusively bound by 
such admissions and cannot successful- 
ly complain if court directs a verdict 
against him.—Stanolind Oil & Gas Co. 
v. State, 145 S.W.2d 569, modifying 133 
S.W.2d 767, reversing 114 8.W.2d 699. 

Tex.Civ.App. Where it was undis- 


justice requires 
politan Life Ins, Co., 


' puted that property of plaintiff was in- 


sured by defendant against loss by fire 
in the amount of $1,000, and that the 
property was destroyed by fire, it was 
not necessary to submit those basic 
issues to the jury.—Hartford Fire Ins. 
Co. v. LaMon, 149 S.W.2d 157. 
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©.C.A.Ark. Trial court should direct 
a verdict only where evidence is so 
overwhelmingly on one side as to pre- 
elude an opportunity for reasonable 
minds to differ.—Clay County Cotton 
Co. v. Home Life Ins. Co. of New 
York, 113 F.2d 856. 

C.c.A.1l. A case should be _ sub- 
mitted to jury if evidence is of such 
character that reasonable men in fair 
and impartial exercise of their judg- 
ment may reach different conclusions.— 
Dixon vy. U. S., 113 F.2d 640. ; 

C.C.A.Iowa. Even where evidence is 
undisputed, if different inferences may 
reasonably be drawn therefrom, it is 
for jury to say what inferences shall 
be drawn and jury may be guided to 
conclusion by rule as to burden of 
proof, which rule sometimes may com- 
pletely determine the result of a trial. 
—Fort Dodge Hotel Co, of Fort Dodge 
yv. Bartelt, 119 F.2d 253. 

C.C.A.Miss. A verdict should not be 
directed at conclusion of trial unless 
the evidence so conclusively predom- 
inates on one side that reasonable men 
could not draw different conclusions 
from it.—Harllee v. City of Gulfport, 
120 F.2d 41. 

C.C.A.S.D. The trial court should di- 
rect a verdict only where evidence is so 
overwhelmingly on one side as to pre- 
clude an opportunity for reasonable 
minds to differ.—Nielsen v. Richman, 
114 F.2d 343. 

C.C.A.Tex. "Where conflicting infer- 
‘ences could reasonably have been 
drawn by different men from conflicting 
testimony and opinion evidence con- 
cerned matters about which reasonable 
men might differ, submitting case to 
jury was proper, and verdict could not 
be attacked on appeal.—Phillips Pe- 
troleum Co. v. Taylor, 115 F.2d 726. 


C.C.A.Wis. While it is trial court’s 
duty to submit to jury all cases where- 
in testimony is conflicting or legiti- 
mate conflicting inferences are deduci- 
ble from uncontradicted testimony, 
court must first ascertain whether 
there is any conflict in evidence or in- 
ferences bearing on question of safe 
place in action for injuries alleged 
to have been caused by defendant’s vio- 
jation of Wisconsin Safe-Place statute. 
St.Wis.1939, §§ 101.01(11), 101.06.— 
Sykes v. Bensinger Recreation Corpo- 
ration, 117 F.2d 964. ‘ 

D.C.Mich. If testimony, viewed in its 
most favorable light to plaintiff, fur- 
nishes a field from which jury may 
draw reasonable inferences establishing 
the facts necessary to verdict for plain- 
tiff, the case should go to the jury, but 
if the field is one so barren that it 
does not offer the material for such 
reasonable inferences, but only oppor- 
tunity to conjecture, the case must be 
taken from the jury.—O’Hara v. Gen- 


eral Motors Corporation, 35 F.Supp. 
319. 
Ala.App. Where evidence is conflict- 


ing or where conflicting inferences may 
reasonably be drawn from the evidence, 
or the evidence contains eae area 4 
tendencies, a jury question is presente 


e can 
‘irected.. 
farden, 197 


Gaia | 


William BH. Harden, Inc., v. 
0. Bettas Wek ‘ 
Ala.App. Where the evidence is in 


reasonably be drawn therefrom or 
where it contains conflicting tendencies, 
a jury question is presented and the 
general affirmative charge should not 
be given nor a verdict directed.—Ala- 
bama Power Co. v. Gladden, 197 So. 


374. 

Ala.App. A trial court is. justified in 
directing a verdict only when testi- 
mony in the case will not support any 
other verdict, and if there is a scintilla 
of evidence or any reasonable inference 
therefrom unfavorable to the party re- 


questing a general affirmative charge, it 


should be refused.—Sloss-Sheffield Steel. 


& Iron Co. v. Willingham, 199 So. 15, 
29 Ala.App. 569, cause remanded 199 So. 
28, 240 Ala. 294. 

Ark. Where fair minded men might 
differ honestly as to conclusion to be 
drawn from the facts, either contro- 
verted or uncontroverted, question 
should go to jury, and it is province of 
jury to pass on weight of evidence and 
eredibility of witnesses, and, even if it 
appears that verdict is contrary to pre- 
ponderance of testimony, such fact fur- 
nishes no ground for reversal.—Mis- 
Pai Pac. R. Co. v. Kagy, 143 S.W.2d 

Ark, Where fair-minded men might 
honestly differ as to conclusion to be 
drawn from facts, either controverted 
or uncontroverted, the question should 
go to the jury.—Smith v. Stuart C. Ir- 
by Co., 151 S.W.2d 996. 


Cal. A trial court can grant a non- 
suit only when, disregarding conflict- 
ing evidence and giving plaintiff’s evi- 
dence all the value to which it is legal- 
ly entitled, including every legitimate 
inference which may be drawn there- 
from, the result is a determination that 
there is no evidence of sufficient sub- 
stantiality to support a verdict for 
plaintiff, if such a verdict were given.— 
Robinson y. George, .105 P.2a 914, 
superseding 98 P.2d 519. 

Cal. The jury is the exclusive judge 
of the weight and value of inference 
that may be drawn from evidence.— 
Juchert v. California Water Service Co., 
106 P.2d 886, prior opinion 97 P.2d 
259. 


Cal, A nonsuit or directed verdict 
may be granted only when, disregard- 
ing conflicting evidence and _ giving 
plaintiff's evidence proper value, and in- 
dulging in every.legitimate inference 
deducible therefrom, evidence is insuffi- 
ecient to support verdict for pea ie ae 
In re Arnold’s Estate, 107 P.2d 25, pri- 
or opinion 99 P.2d 376. 


Cal.App. Where there was no sub- 
stantial evidence to support a verdict 
for plaintiff, when every reasonable and 
legitimate inference which snight be 
drawn from that evidence, whether con- 
flicting or not, was indulged, trial court 
properly granted a motion for an in- 
structed verdict in favor of defendant. 
—Carpenter vy. Los Angeles Gas & Dlec- 
tric Corporation, 106 P.2d 916 

Cal.App. Where different conclusions 
may reasonably be drawn by different 
minds from same evidence, the decision 
must be left to the triers of fact.—Mar- 
tin v, Fox West Coast Theatres Corpo- 
zee 108 P.2d 29, 41 Cal App.2d 
925. 


Cal.App. 
fied in directing 


A trial court is not justi- 
verdict, unless, as 
matter of law, no other reasonable 
conclusion is legally deducible from 
evidence and any other holding would 
be so lacking in evidentiary support 
that appellate court would be impelled 
to reverse it or trial court to set it 
rn Seeley vy. Cherry, 109 P.2d 

An inference of truth of facts essen- 
tial to cause of action will support 
judgment, in accordance with such 
facts, and ultimate question of wwight 
to be accorded evidence is for exclu- 
sive original determination by jary, 
though trial judge believes that eyi- 
dence to contrary. of such inference 


Cherry, 109 


conflict or conflicting inferences may — 


) hy ey 


greatly | preponderates.—P: 
PO SOL ee eek Ares ot 
Cal.App. Where either one of two 
inferences may fairly and papas 5% 
be deduced from admitted or uncontra- 
dicted facts, there remains in case 
fact question to be determined by ju 
or judge trying case without jury 
Chichester v. Mason, 111 P.2d 362. 
Cal.App. Where facts are clear and 
only one inference can be drawn the 
from, issue becomes one of law t 
determined by trial judge, not jury.— 
Katz v. Kuppin, 112 P.2d 681, 
Cal.App. Where evidence igs fairl: 
susceptible of two constructions or sev: 
eral inferences may reasonably bi 
drawn therefrom, any one of which 
will support a verdict, the trial Conte. 
in ruling on a motion for nonsuit 
must take the view most favorable to — 
plaintiff and submit the issues to the . 
jury.—Carey v. City of Oakland, 112 
P.2d 714. ; _ ee oe 
Cal.App. Unless it can be said as 
a matter of law that, when giving fu 
scope to plaintiff's testimony and in 
dulging in all favorable and legitimat 
inferences from it, no other reasonabl 
conclusion is legally deducible f 
the evidence, and any other ho 
would be so lacking in evidentiary s1 
port that a reviewing court would b 
impelled to reverse it upon appeal, 
a trial court to set it aside as a ma 
of law, trial court is not justified in 
taking case from the jury. Cone 
uth 


Sei ae 


Proc. § 629.—Van Rennes y. Souther 
Counties Gas Co. of California, 113 
P.2d 238 Ree pics. 


MP hae 4 
Conn. A motion for nonsuit should — 
not be granted where facts claimed to 
have been proved depend to any extent 
upon credit to be given witnesses or 
upon inferences of fact to be draw: 
from testimony as to which inference: 
the parties may reasonably differ.—_ : 
Sais 


Rappaport v. Rosen Film Delivery 
tem, 18 A.2d 362, 127 Conn. 524, 

Fla. If evidence is conflicting or a 
mits of different reasonable inferences, 
or there is evidence tending to OPO ae 
the issue, case should be submitted to — 
jury for finding on facts and not taken 
from jury to be passed on by judge as 
question of law.—Teddleton y. Florida 
Power & Light Co., 200 So. 546. =) 

Ga.App. ) 


is 


8.H.2d 474, ; 
Iil.App. A motion to direct a verdict — 

should be allowed if, when all the evi- 

dence is considered with all reasonable — 


inferences to be drawn therefrom in 
its aspect most favorable to the party 
against whom the motion is directed, 
there is a total failure to prove one or 
more necessary elements of the case— 
Gillett’ v. Williamsville State Bank, 34 — 

N.B.2d 552, 310 TlApp. 395. Py 


Ill.App. If there was any evidence 
taken in connection with all legitimate 
inferences to be drawn therefrom, con-— 
sidered most favorably to plaintiff, de-— 
fendant’s second motion for directed 
verdict, made after defendant had in- 
troduced evidence, was properly over- 
ruled.—Hirshman y. National Mineral 
Co., 35 N.W.2d 6938, 311 Il.App. 169. — 

Ind.App. The right of court to di- 
rect a verdict can only be upheld 
where after a consideration of all the 
evidence most favorable to plaintiff, 
together with all the reasonable and 
legitimate inferences which a jury 
might have drawn therefrom, it can 
be said that the evidence is clearly in- 
sufficient to establish one or more 
facts essential to plaintiff’s right of 
action.—Carmen v, Eli Lilly & Co., 32 
N.H.2d 729. 

Ind.App. Inferences to be. drawn in 
favor of plaintiff in passing upon mo- 
tion to direct verdict for defendant 
must be reasonable and not based on 
mere conjecture or speculation.—Pon- 
tiac-Chicago Motor Exp. Co. vy. Gearge 
Cassons & Son, 34 N.H.2d 171, 
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Ind.App. Where determination of is- 
sue involves witnesses’ credibility and 
rests on inferences and deductions from 
facts proved, court’s direction of ver- 
dict is invasion of jury’s province.— 
Lincoln Nat. Bank & Trust Co. of Fort 
Wayne v. Parker, 34 N.H.2d 190. 

Iowa. Where the record presents a 
state of facts from which an ultimate 


conclusion must be drawn, and reason- 


able minds might differ concerning 
what conclusion should be drawn from 
the ultimate facts proven, a jury ques- 
tion is presented.—_In re Ensminger’s 
Estate, 296 N.W. 814. 

Ky. Where evidence, with all in- 
ferences which jury could justifiably 
draw therefrom, is insufficient to sup- 
port verdict for plaintiff, trial court 
is not bound to submit case to jury, 
but should direct verdict for defend- 
ant.—Jackson Purchase Rural Electric 
Co-op. Corporation v. Burns, 146 
W.2d 340, 285 Ky. 61. 

Ky. Where evidence given at trial, 
with all inferences that jury could 
justifiably draw from it, is insufficient 
to support a verdict for plaintiff, so 
that such a verdict if returned must be 
set aside, trial court is not bound to 


submit case to jury, but should direct 


verdict for defendant.—Williams v. 


_Tarter, 151 S.W.2d 783, 286 Ky. 717. 


Me. A verdict should not be ordered 


for defendant by the trial court when, 
taking the most favorable view of 
_ plaintiff’s evidence, including every jus- 


ifiable inference, different conclusions 
may be fairly drawn from the evidence 
by different minds.—Howe v. Houde, 
15 A.2d 740. 

Mass. Where on all the facts more 
than one inference rationally may be 
drawn, question whether burden of 


proof resting on a party has been sus- 


tained is ‘‘question of fact’ and cannot 


be ruled as matter of law.—Ambrose 


v. Boston Elevated Ry. Co., 34 N.H.2d 
656; 309 Mass. 219. 

Mo. A court should never withdraw 
a qugstion from the jury, unless all 


reasonable men, in the honest exercise 


of a fair, impartial judgment, would 
draw the same conclusion from the 
facts which condition the issue.— 
Courtney v. Ocean Accident & Guar- 
anty Corporation, 142 S.W.2d 858, 130 
A.L.R. 234. i 

Mo. A demurrer to the evidence can 
be sustained only when the facts and 


the legitimate inferences therefrom are 
so strongly against plaintiff as to leave 


no room for reasonable minds to dif- 
fer—Darby \v. Henwood, 145 S.W.2d 
376 


Mo. The trial court may sustain de- 
murrer to plaintiff's evidence or direct 


yerdict for defendant only when facts in’ 


evidence and legitimate reasonable in- 
ferences therefrom are so strongly 
against plaintiff as to leave no room for 
reasonable minds to differ—Trower v. 
Missouri-Kansas-Texas R. Co., 149 S. 
W.2d 792. 7 

Mo.App. A demurrer to the evidence 
or a request for a directed verdict can 
be sustained only when the facts in 
evidence and the legitimate inferences 
therefrom are so strong as to leave no 
room for reasonable minds to differ.— 
Brouk v. United Wood Heel Co., 145 S. 
W.2d 475. 

Mo.App. A demurrer to the evidence 
by defendant is sustained only when 
the facts in evidence and the legitimate 
inferences are so strongly against 
plaintiff that reasonable minds would 
not differ.—Perringer vy. Lynn Food 
Co., 148 S.W.2d 601. 

Mo.App. A demurrer to the evidence 
is properly denied if, admitting the 
truth of all the evidence given in favor 
of plaintiff together with such infer- 
ences as may reasonably be drawn 
from it, there is sufficient evidence to 
sustain a verdict for the plaintiff.— 
Moone vy. Kroger Grocery & Baking 
Co., 148 S.W.2d 628. 

Mo.App. A defendant’s demurrer to 
the evidence should be sustained only 
when the facts and inferences reason- 
ably to be drawn therefrom are so 
strongly against plaintiff as to leave 
no room for reasonable minds to differ. 
—Graves v. May Department Stores 
Co., 153 S.W.2d 778, 


N.J. A verdict may be directed in 
favor of one party only when evidence, 
together with legitimate inferences to 
be drawn therefrom, is such that no 
view which jury might lawfully take 
of it favorable to the other party would 
be sustained.—Dobrow y. Hertz, 15 A. 
2d .749, 125 N.J.L. 347. 

N.J.Sup. Defendant’s motion to non- 
suit must be denied if jury can on 
any fair and reasonable view of proofs, 
rejecting all proof and proper infer- 
ences flowing therefrom unfavorable to 
plaintiff, find that plaintiff has estab- 
lished the necessary facts to support 
his cause of action as alleged.—Over- 
man v. Trust Co. of New Jersey, 18 
A.2d 615, 126 N.J.L. 86. 

Where fair-minded men might hon- 
estly differ regarding conclusions to 
be drawn from facts, controverted or 
uncontroverted, question at issue 
should be submitted to the jury.— 
Overman y. Trust Co. of New Jersey, 
18 A.2d 615, 126 N.J.L. 86. 

Ohio App. Where it is necessary to 
weigh conflicting evidence to determine 
an ultimate fact upon which different 
minds might reasonably arrive at dif- 
ferent conclusions, it is province of 
jury to perform that function, and it 
is reversible error for trial court to 
invade the province of the jury; but 
where, upon all the evidence, reason- 
able minds can come to but one con- 
clusion, it is duty of trial court, if re- 
quested, to direct a verdict accordingly. 
—Gearhart v. Columbus Ry., Power & 
Light Co., 29 N.E.2d 621, 65 Ohio App. 
225. 

Ohio App. To arrest the evidence 
from the jury at the close of plaintiff’s 
case in chief and render judgment for 
defendant is reversible error, where, 
viewing plaintiff's evidence in the light 
most favorable to his contention, he 
has presented a chain of circumstances 
and events from which an inference 
may reasonably arise.—Shoup v. Clem- 
ans, 31 N.H.2d 103. 

Where, from the evidence, reasonable 
minds may reasonably reach different 
conclusions on any question of fact, 
such question of fact is for the jury; 
the test not being whether the trial 
judge would set aside a verdict on the 
weight of the evidenceShoup  v. 
Clemans, 31 N.H.2d 103. 

A case must go to the jury where 
reasonable minds may differ, but the 
reviewing court has the duty to deter- 
mine whether the verdict is against 
the manifest weight of the evidence.— 
Shoup v. Clemans, 31 N.B.2d 103. 

Ohio App. On motion to direct a ver- 
dict, the party against whom the mo- 
tion is made is entitled to have the 
evidence construed most strongly in his 
favor, but if upon any essential issue, 
after giving the evidence such favora- 
ble construction, reasonable minds can 
reasonably come to but one conclusion, 
and that conclusion is adverse to that 
party, the judge should direct a ver- 
dict against him.—Williams v. Midden- 
dorf, 32 N.E.2d 436. 

Where from the evidence reasonable 
minds may reasonably reach different 
conclusions on any question of fact, 
that question is for the jury.—Williams 
v. Middendorf, 32 N.E.2d 436. 

Ohio App. When reasonable minds 
ean reach no conclusion except in de- 
fendant’s favor at close of plaintiff’s 
evidence, it is error for trial court to 
overrule defendant’s motion for direct- 
ed verdict.—Colwell v. Dwyer, 35 N.E. 
2d 789. 

Where reasonable minds can come to 
but one conclusion on all the evidence, 
it is court’s duty to direct a verdict ac- 
cordingly, if requested.—Colwell  v. 
Dwyer, 35 N.E.2d 789. 

Defendant’s motion for directed ver- 
dict at close of plaintiff’s evidence rais- 
es question as to legal sufficiency of 
evidence adduced to go to jury and 
should be overruled if evidence is such 
that reasonable minds may differ as 
to inferences therefrom.—Colwell vy. 
Dwyer, 35 N.H.2d 789. 

_ Ohio App. Where evidence upon an 
issue of fact is such that conflicting 
inferences may reasonably be drawn, 
such issue must be submitted to a jury 
as the trier of facts, unless a jury is 


Pa. 
are so clearly and conclusively proved 
as to admit of no reasonable doubt, it 
is the duty of the court to declare the 


law applicable to such facts, but where | 


material facts are in dispute or infer- 
ences of fact are to be drawn from the 
testimony, it is the exclusive province 
of jury to determine what such facts 
and inferences of fact are.—Shapiro v. 
Philadelphia Electric Co., 21 A.2d 26. 
342 Pa. 416. ; 

S.C. An order of nonsuit or for the 
direction of a verdict for defendant in 
a law case is only proper when no 
other reasonable inference can _ be 
drawn from the evidence.—Bedford vy. 
Armory Wholesale Grocery Co., 10 S. 
H.2d 330, 195 S.C. 150. 

S.C. A case will be nonsuited or di- 
rected verdict granted only when court 
finds but one reasonable inference de- 
ducible from the evidence.—Bingham y. 
Powell, 11 S.H.2d 275, 195 S.C. 238. 

8.D. A verdict should not be di- 
rected if the evidence is such as_ to 
justify impartial mind in drawing. dif- 
ferent inferences therefrom.—McCor- 
mick vy. Rapid City Nat. Bank, 293 N. 


‘WwW. 819 


Tenn.App. .When reasonable minds 
might reach a different conclusion from 
the evidence, a question for the jury is 
presented.—Chattanooga Ice Delivery 
Co. v. George F. Burnett Co., 147 S. 
W.2d 750. 

Tenn.App. Where there is no real 
dispute concerning material facts and 
evidence as whole supports only one 
logical and legitimate inference and 
is so strong as to exclude any other 
reasonable conclusion, trial court may 
and should direct a verdict—Supreme 
Liberty Life Ins. Co. v. Pemelton, 148 
S.W.2d 1. 

Tex.Civ.App. A _ verdict should not 
be directed for defendant if, discarding 
all adverse evidence and giving credit 
to all evidence favorable to plaintiff, 
and indulging every legitimate con- 


clusion favorable to plaintiff which — 


might have been drawn from facts 
proved, a jury might have found in 
favor of plaintiff.—Texas Steel Co. v. 
Rockholt, 142 S.W.2d 842, error re- 
fused. 

Tex.Civ.App. When jury trial is de- 
manded, evidence is such that reason- 
able minds could differ as to conclu- 
sions therefrom, and jury question is 
raised, or there is substantial evidence 
from which jury could resolve facts in 
plaintiff's favor, trial court should not 


direct verdict for defendant.—Swift & 


Co. Employes Benefit Ass’n v. Lemire, 
145 S.W.2d 698, error dismissed, judg- 
ment correct, 

Tex.Civ.App. Generally, if there is 
such evidence as would cause reasona- 
ble men to draw different conclusions, 
case should be submitted to the jury. 
—Lone Star Gas Co. v. Bradford, 147 
S.W.2d 547, error dismissed, judgment 
correct. 

Tex.Civ.App. Where evidence is such 
that reasonable minds cannot differ as 
to its verity and inference, a ‘‘ques- 
tion of law’ is presented.—Lewis vy. 
Clark, 149 S.W.2d 244, error dismissed, 
judgment correct. 

Utah. Where different conclusions 
may reasonably be drawn by different 
minds from the same evidence, decision 
must be left to the jury.—Carpenter vy. 
Syrett, 104 P.2d 617. 

If evidence and inferences are of 
character which would authorize rea- 
sonable men to arrive at different con- 
clusions with respect to whether all 
essential facts were or were not proven, 
the question presented is one of fact 
and not of law, even though the evi- 
dence on some points might be very 
unsatisfactory or doubtful.—Carpenter 
v. Syrett, 104 P.2d 617. 

Va. The trial court should not in- 
vade province of jury and withdraw 
from it questions of fact which may 
be found one way or the other upon 
conflicting testimony, or as to which, 
if there is no conflict in testimony, 
bles ot be ren conclusions may 

e reached.—Knowles vy. Southern Ry. 
Co., 12 S.B.2d 821. A 
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_, Wash. Where, on controverted ques- 
tions of fact, there is evidence or there 
are justifiable inferences from evidence 


upon which reasonable minds might. 


reach different conclusions the ques- 
tions are for the jury and not for the 
court.—American Products Co. v. Vill- 
wock, 109 P.2d 570, 132 A.L.R. 1010. 

Wis. If there is any credible evi- 
dence which under any reasonable view 
will support or admit of an inference 
for or against claim or contention of 
any party, what is proper inference 
to be drawn therefrom is for jury, and 
court should not assume to answer such 
questions by substituting another an- 
swer after verdict is returned.—Rieschl 
v. Wisconsin Michigan Power Co., 294 
N.W. 521, 236 Wis. 116. 

Wis. A motion for nonsuit must be 
denied if there is any credible evidence 
which, when most favorably considered 
and with the aid of all inferences 
which might reasonably be drawn 
therefrom, tends to establish liability 
of party making the motion,—Oester- 
te v. Claas, 295 N.W. 766, 237 Wis. 


Wyo. When it clearly appears to 
trial court that upon evidence pro- 
duced, and such includes entire evi- 
dence in the case when motion for 
directed verdict is submitted after in- 
troduction of evidence by parties other 
than plaintiff, giving to evidence its 
full probative force, together with all 
reasonable inferences deducible there- 
from, it fails to establish in law a 
claim or defense, trial court is bound 
to so instruct jury.—O’Keefe v. Chey- 
ae Chamber of Commerce, 105 P.2d 


§ 340 
It is the exclusive province of the 
jury to determine credibility of wit- 
nesses. 
Fate Smith vy. Aldridge, 15 S.H.2d 
Mass. Lydon v. Boston BDlevated Ry., 
34 N.B.2d 642, 399 Mass. 205; 
N.Y. Thomas v. City of New York, 
35 N.E.2d 617, 285 N.Y. 496, re- 
versing 24 N.¥.S.2d 987, 260 App. 
Div. 9964; 
N.Y.App.Div. Fitzgibbons Boiler Co. 
vy. National City Bank of New York, 
28 N.Y.S.2d 314, 262 App.Div. 142. 
Witnesses’ credibility and weight of 
their testimony were questions for 
jury. 
—Mo. Freyer v. Morris, 151 S.W.2d 
1109; 


Mo.App. Morris v. Freyer, 151 S.W. 
2d 515. 

C.C.A.Ark. The weight of uncontra- 
dicted evidence and credibility of wit- 
nesses are questions for determination 
of jury.—Clay County Cotton Co. v 


Home Life Ins. Co. of New York, 113 
F.2d 856. 
C.C.A.Il}. It is the duty of the jury 


to pass upon the credibility of witness- 
es and the weight of testimony.—Lang 
v. Metropolitan Life Ins. Co., 115 F.2d 
621. 

C.C.A.Ky. The principle of ‘“falsus 
in uno, falsus in omnibus”, as applied 
to witnesses, is not an inflexible rule 
of evidence but is permissive and not 
“mandatory”, and its application is 
delegated to jury under appropriate 
instructions.—Norfolk & W. Ry. Co. v. 
McKenzie, 116 F.2d 632. ; 

The jury is the sole judge of credi- 
bility of witnesses and any_ instruc- 
tion thereon is' merely advisory.— 
Norfolk & W. Ry. Co. v. McKenzie, 
116 F.2d 632. : 

Where a witness is once determined 
by judge to be qualified to testify, 
the weight and credibility of every 
portion of his testimony is for jury. 
—Norfolk & W. Ry. Co. v. McKenzie, 
116 F.2d 632. ‘ 

C.C.A.N.J. In a case tried before 
a jury, neither trial judge nor appellate 
court judges the credibility of the wit- 
nesses.—Anzano v. Metropolitan Life 
Ins. Co. of New York, 118 F.2d 430, 
affirming 32 F.Supp. 417. 

C.C.A.Pa. Credibility of the witness- 
es is not for the court.—Sierocinski v. 
E. I. Du Pont De Nemours & Co., 118 
F.2d 531. 

C.C.A.S.D. The weight of uncontra- 
dicted evidence and credibility of wit- 
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nesses who gave it usually are ques- 
tions for determination of jury.—Niel- 
sen v. Richman, 114 P.2d 343. 

_ C.C.A.S.D. In a case tried to jury, 
jury and not the trial court or review- 
ing court are judges of credibility of 
ee eee v. Betzer, 115 F.2d 


C.C.A.Wis. The credibility of wit- 

nesses and the weight to be attached 
to their testimony were for the jury. 
—Storck v. Northwestern Nat. Casual- 
ty Co., 115 F.2d 889, 
The credibility of witnesses. 
and the weight to be given evidence 
are for the jury.—Katz v. Delaware & 
H. R. Corporation, 38 F.Supp. 698. 

D.C.Pa, Issues that depend on credi- 
bility of witnesses, and effect or weight 
of the evidence, should be submitted to 
the jury.—McVay v. American Radiator 
& Standard Sanitary Corporation, 1 F. 
R.D. 677, affirmed 119 F.2d 593. 

Ala.App. Jury is sole judge of cred- 
ibility of oral testimony.—Brock vy. 
Shirley, 197 So. 665. 

Ala.App. It is exclusive province of 
jury to say which witnesses are to be 
believed.—Corsbie v., Poore, 198 So. 
268, certiorari denied 198 So. 272. 

Ark, Where fair minded men might 
differ honestly as to conclusion to be 
drawn from the facts, either contro- 
verted or uncontroverted, question 
should go to jury, and it is province of 
jury to pass on weight of evidence 
and credibility of witnesses, and, even 
if it appears that verdict is contrary 
to preponderance of testimony, such 
fact furnishes no ground for reversal. 
—Missouri’ Pac. R. Co. v. Kagy, 143 
S.W.2d 1095. 

Ark. Truth of testimony was for 
jury.—Missouri Pac. R. Co. v. Sorrells, 
146 S.W.2d 704. 

Ark. It is jury’s province to deter- 
mine the credibility of witnesses and 
the weight of the testimony and Su- 
preme Court will not set aside a verdict 
supported by substantial evidence,— 
Harmon v. Ward, 149 S.W.2d 575. 


Cal. It is within the province of the 
trier of facts to disbelieve and ignore 
the uncontradicted testimony of a wit- 
ness where such testimony is so sur- 
rounded by elements of uncertainty, 
improbability, and fraud as to justify 
the disbelief.—Tretheway v. Tretheway, 
104 P.2d 1033. 


Colo. In action on fire policy where- 
in insurer claimed that it had not been 
notified of execution of chattel mort- 
gage on insured’s property and there- 
fore that it was not liable, credibility 
of witnesses testifying on the issue 
was for jury.—Stone v. Union Fire Ins. 
Co., 107 P.2d 241. 


Conn. A motion for nonsuit should 
not be granted where facts claimed to 
have been proved depend to any extent 
upon credit to be given witnesses or 
upon inferences of fact to be drawn 
from testimony as to which inferences 
the parties may reasonably differ.— 
Rappaport v. Rosen Film Delivery Sys- 
tem, 18 A.2d 362, 127 Conn. 524, 


App.D.C. Whether attempted im- 
peachment of plaintiff’s witness was 
successful, and the weight to be given 
testimony of defendant’s witnesses 
were for the jury.—Baltimore & O. R. 
R. v. Corbin, 118 F.2d 9. 

Fla. The probative force of conflict- 
ing evidence and the credibility of the 
testimony of various witnesses are for 
the determination of the jury under 
proper instructions.—Juhasz yv. Barton, 
1 So.2d 476. 

Jll.App. Jurors were judges of credi- 
bility and weight of evidence.—Selman 
v. Midwest Haulers, 33 N.H.2d 140, 309 
Ill.App. 154. 

Ill.App. The truth of testimony is 
one of fact for jury.—Hellwig v. Lo- 
melino, 33 N.E.2d 174, 309 Ill.App. 369. 

Il.App. It is for the jury to pass 
upon witnesses, their interest or lack of 
interest, and their credibility.—Cochran 
v. Koller, 33 N.H.2d 910, 310 Ill.App. 
Ohts 

Ill.App. The credibility of witnesses 
and weight to be given to their testi- 
mony and the inferences to be drawn 
from the evidence are matters for the 


ee 
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jury.—Fugett v. 
946, 311 Ill.App. 323 

Ind.App. In cases 
jurors are sole and exclusive judges 
of facts proved, and hence of witnesses’ 


credibility and weight of their testi- — 


mony. Const. art. 1 20.—Lincoln 


in 2 SRSAGy 
Murray, 35 N.E.2d_ 


‘triable by jury, — 


, § 
Nat. Bank & Trust Co. of Fort Wayne ~ 


v. Parker, 34 N.B.2d 190. 

Where determination of 
volves witnesses’ credibility and rests 
on inferences and deductions from facts 


proved, court’s direction of yerdict is — 
invasion of jury’s province.—Lincoln — 
Nat. Bank & Trust Co, of Fort Wayne — 


v. Parker, 34 N.E.2d 190. | oe 
It is within province of trial court 
or jury to determine what assertions 


issue in- 


i 


v 


made by particular witness are true — 


and what assertions by him are un- 


y 


true.—Lincoln Nat. Bank & Trust Co. 


OE ane Wayne v. Parker, 34 N.E.2d 


Me. The credibility of witnesses was 


for jury.—Lerman y, O’Donnell, 16 A. — 


2d 109. 


iw 
Md. The credibility and weight of — 
testimony of witnesses are matters for ips 


consideration of jury.—Meyler v. Mayor 
peas Council of Baltimore, 17 A.2d 


Mich. The weight to be given testi- 


mony and the credibility of witnesses _ 


is for the jury.—Rodgers v. Blandon, © 
294 N.W. 71, 294 Mich. 699, followed in 
Bankers & Shippers Ins. Co. v. 
don, 294 N.W. 697, 295 Mich 324. © 

Miss. Court in passing upon suffi- 


ciency of evidence to take case to jury — 


Blan- — 


4 


may not lay aside common sense and ~ 


the exercise of that critical judgment — 
derived from years of experience with 
witnesses, and need not accept as true. 
any and every statement of a witness, 


where such testimony is irreconcilable ~ 


with the material facts which are un- — 


‘ 


Py 
_ 


disputed.—_Jakup v. Lewis Grocer Co., pee 


200 So. 597 
Mo. 


Whether a witness’ testimony is 


believable is for jury.—Barrett v. St. om 


Louis 
2d 60 
Mo.App. Jury is sole judge of credi- 
bility of witnesses and weight and 
value of their evidence, and may disbe- — 
lieve testimony of any one or all the 
witnesses though such testimony be 
uncontradicted and unimpeached.—Rut- © 
ledge v. Weisenborn, 142 S.W.2d 884. 
Mo.App. 


Southwestern Ry. Co., 143 S.W. | 


a 


\ 


4 


Witnesses’ credibility is es- 


sentially question for triers of facts, — 


subject to trial judge’s ultimate control 
and supervision.—Carson v. Hagist, 143 
S.W.2d 355. 

Mo.App. The credibility of witnesses 
and the weight to be given their testi- 
mony 
necticut Mut. Ins. Co. of Hartford, 146 
S.W.2d 651. 

Mo.App. In action on fire policy, 
credibility of witnesses was for jury.— 
Bergerson v. General Ins. Co. of Amer- 
ica, of Seattle, Wash., 148 S.W.2d 812. 

Mo.App. The jury are the sole judges 
of the credibility of witnesses and of 
the weight to be given to their testi- 
mony.—Wright v. John Hancock Mut. 


Life Ins. Co. of Boston, Mass., 153 
S.W.2d 747. 
Mo.App. If plaintiff’s proof of issues 


necessary to entitle plaintiff to recover 
is made by evidence other than by ad- 
missions against interest of a party, is- 
sues are for jury on theory that it is 
within province of jury to pass upon 
eredibility of witnesses and weight 
and value of their testimony, but an 
exception is made where proof of an 
issue is made out wholly by unex- 
plained admissions of other party.— 
Hanser v. Lerner, 153 S.W.2d 806. 

Neb. The credibility of witnesses is 
for the jury and not the court.—Por- 
terfield v. Buffalo County Public Pow- 
er Dist., 295 N.W. 379. 

Neb. The credibility of witnesses 
and the weight to be given their testi- 
mony are for the jury’s consideration. 
—Moore v. Krejci, 297 N.W. 913. 

N.H. Where there is cause for sus- 
picion that evidence has been built up 
to make a case, the jury may properly 
be asked to consider whether the tes- 
timony is credible-—LaPlante v. Rous- 
seau, 18 A.2d 777. 


{ 


are for the jury.—Hill vy. Con- — 


f 


4 ” s 4 
N.C. The competency, admissibility 
and sufficiency of evidence are for the 
- court while credibility, probative force 
and weight are for jury.—Queen City 
- Coach Co. v. Lee, 11 S.H.2d 341, 218 
INGO S20 5b ae Zave 
- Ohio App. Whenever, from conflict- 
ing evidence of the same witness or 
of different witnesses, it becomes neces- 
sary to weigh such conflicting evidence 
ne wherein the probable 
or from a combination of 
determine an _ ultimate 


rive at different conclusions, 
jury’s province to perform that func- 
___tion.—Shoup v. Clemans, 31 N,E.2d 103. 

- QOhioApp. The credibility of a wit- 
ee ss is peculiarly within the province 
of the Pe Se ams vy. Middendorf, 


yr facts, which plaintiff 
ust establish, appear from evidence 
merely possible, court should grant 
iydu gment of nonsuit for failure: to 
prove material issue on adverse party’s 


Ree. 104. 

a,Super. Credibility of witnesses 
d weight of the evidence are primari- 
or the jury.—Baugh v. McCallum, 14 
d 364, 140 Pa.Super. 276. 

a.Super. The credibility of testi- 
my is for the jury, and proper reme- 
dy for verdict against weight of the 
‘evidence is new trial and not judgment 
non obstante veredicto.—Szidor v. Greek 
Catholic Union of. Russian’ Brother- 


eight to be given their testimony are 
uestions for jury.—Watson v. Ameri- 
; ae Equitable Assur. Co., 12 S.H.2d 
0, 195 S.C. 463. 
 ex.Civ.App, The jury are the ex- 
elusive judges of the credibility of wit- 
nesses and the credit to be given to 
their testimony, comment 
a trans- 
right 


Exchange Ins. 
143 S.W.2d 805. 

Tex.Civ.App. If a plaintiff fails to 
produce sufficient evidence to raise an 
issue as to his right to recover, the 
- court should instruct a verdict for the 
' defendant, but if such evidence is pro- 
duced, the court should not summarily 
instruct a verdict, but should leave the 
matter to a determination by the jury, 

who are the exclusive judges of the 

eredibility of the witnesses and the 
weight to be given to their testimony. 

—Barrett v. Commercial Standard Ins. 
Co., 145 S.W.2d_ 315. 
_. Tex.Civ.App. Where there was con- 
flict between witness’ direct testimony 

and his testimony given on cross-ex- 
amination, it was for the jury to de- 

a) termine which statement was correct.— 
Lone Star Gas Co. v. Bradford, 147 S, 
W.2d 547, error dismissed, judgment 

correct. rs 

Tex.Civ.App. The credibility of tes- 

timony is for jury.—Ross v. Cook, 151 

§.W.2d 854, error refused. 4 
‘ Wash. The Credibility of witnesses, 
) including interested witnesses, is ex- 

elusively for the jury.—Hrickson v. 
Barnes, 107 P.2d 348. 

Wash. In action for assault and 

battery. it was jury’s province to pass 

on credibility of witnesses whose tes- 


Corporation y. .Young, 


ia rh ag a 


a amis 
es Petatyanths: 
of_alterca- — 
tion was directly conflicting.—Carmody 
v. Trianon Co.. 109 P.2d 560.) A 
W.Va. The question of the credibil- 
ity of witnesses and the weight of their 
testimony is peculiarly for the jury.— 
Fielder vy. Service Cab Co., 11 S.H.2d 
115. 


: § 342 
Tenn.App. Where testimony of two 
of plaintiff's witnesses was conflicting, 
jury was judge of which was telling 
truth and it was not necessary for 
court to discard either witness’ evi- 
dence arbitrarily.—H. G. Hill Co. v. 


timony as to circumstances 


Squires, 153 S.W.2d 425. 
§ 346 
C.C.A.Tex. The weight to which 


testimony of interested parties is en- 
titled is a question for the jury.— 
Dixie Motor Coach Corporation vy. 
Lane, 116 F.2d 264. 

Cal. Generally, the credibility of a 
witness, who is interested in an action, 
is for the jury.—Showalter v. Western 
Pac. R. Co., 106 P.2d 895, prior opin- 
ion 96 P.2d 964, 

If the evidence is possible of con- 
tradiction in the circumstances, if its 
truthfulness or accuracy is open to a 
reasonable doubt on the face of the 
case, and the interest of the witness 
furnishes a proper ground for hesitat- 
ing to accept his statements, the jury 
should pass on the truth of his, state- 
ments.—Showalter v. Western Pac. R. 
Co., 106 P.2d 895; prior opinion 9 
P.2d 964. d 


Kan. Trial court did not err in 
overruling defendant’s demurrer to 
plaintiff’s evidence, notwithstanding 


that portions of plaintiff’s evidence, if 
standing alone, might be construed as 
contradictory to other portions,—Rush 
v. Brown, 109 P.2d 84, 153 Kan, 59. 

Mo.App. Conflicts in plaintiff’s testi- 
mony given at trial and plaintiff’s testi- 
mony appearing in her deposition was 
solely for jury.—Smart v. Raymond, 
142 S.W.2d 100. 

N.Y.App.Div. The credibility of in- 
terested witnesses is for the jury.—Deyo 
v. Belotte, 27 N.Y¥.S.2d 1, 261 App.Div. 
1119, reargument denied 29 N.Y.S.2d 
910, 262. App. Div. 921. 

N.Y.App.Div. The testimony of an 
interested witness may or may not be 
accepted and believed by a jury, and 
credibility of such witness is always 
subject to examination and determina- 
tion by the jury.—Bell v. Hyde, 29 N.Y. 
$.2d 74, 262 App.Div. 408. 

Pa.Super. A jury was not bound to 
accept as true motorist’s estimate of 
his speed, of which he was not certain, 
even though his testimony was uncon- 
tradicted, since motorist’s credibility 
was for jury.—Ross v. Reigelman, 14 
A.2d 591, 141 Pa.Super. 293, ‘i 

Tex.Com.App. The unsupported evi- 
dence of a party to a suit will not au- 
thorize or support an instructed ver- 
dict.—Lindley v. Franklin Fire Ins. Co., 
152 S.W.2d 1109, reversing Franklin 
ee Ins. Co. v. Lindley, 128 8.W.2d 


Tex.Civ.App. A court is not author- 
ized to direct verdict on interested wit- 
nesses’ testimony.—Merryman y. Zel- 
eny, 1438 S.W.2d 410 

Tex.Civ.App. Where execution of lost 
notes was sought to be established by 
testimony of attorney to whom plaintiff 
allegedly turned notes over for collec- 
tion and from whose office notes were 
allegedly taken, and defendant, though 
he appeared at trial, did not dispute 
attorney’s testimony, but merely filed 
a plea of non est factum, trial court 
did not err in giving a peremptory in- 
struction for plaintiff as agajnst claim 
that a peremptory instruction should 
not be given when based on uncorro- 
borated testimony of a party to suit.— 
Wells v. Smith, 144 8.W.2d 480, error 
dismissed, judgment correct. 

Generally, a peremptory instruction 
cannot be given when based on uncor- 
roborated testimony of a party to the 
suit— Wells v. Smith, 144 S.W.2d 430. 
error dismissed, judgment correct. 

Tex.Civ.App. Where plaintiff sought 
to establish a constructive trust in 
certain land and principal portion of 
testimony of defendants by which they 


mony offered by D. 
from defendants themselves, ¢ 
out their testimony there wo 


ld ha 


been no basis for ignoring case made 
by plaintiff’s evidence, the giving of a 
peremptory instruction for the defend- 


ants was error, since testimony of an 


interested - party may be disbelieved 
by jury.—Hood v. Hood, 153 S.W.2d 
247. 

The jury is not required in all cases 
to accept the testimony of parties who 
are interested in the subject matter 
of the litigation, and it is error to give 
an instructed verdict thereon, especial- 
ly where the evidence is not fully sat- 
isfactory and free from doubt.—Hood 
v. Hood, 153 S.W.2d 247. | 

Wash. Acceptance or rejection of ex- 
planation given by witness, who was 
vice president and secretary-treasurer 
of plaintiff corporation, of statement 
made by the witness in a discovery 
deposition which was inconsistent with 
theory of amended ‘complaint was for 
jury.—White’s Trucking Co. v. Kuney, 
104 P.2d 587. 

Wash. The credibility of witnesses, 
including interested witnesses, is exclu- 
sively for the jury.—Hrickson v. Barnes, 
107 P.2d 348. 
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Mo.App. Where amount of recovery 
is not in controversy and is determin- 


able from pleadings or contract by 


mere mathematical calculation, as in ac- 
tion on notes, court may direct jury 
to return verdict for specified amount, 
if they find for plaintiff—Morris v. 
Freyer, 151 S.W.2d 515. 


§ 353 

C.C.A.N.J. The -construction of doc- 
uments is for the judge and not the 
jury.—Anzano vy. Metropolitan. Life 
Ins. Co. of New York, 118 F.2d 430, 
affirming 32 H.Supp. 417. 

C.C.A.Tex. The construction of a 
written instrument is a question of 
law.—Crabb v. Commissioner of Inter- 
nal Revenue, 121 F.2d 1015, remanding 
case 119 F.2d 772. 

Ind.App. Where facts are admitted 
by pleadings Or otherwise, or evidence 
on controlling question is documentary, 
its interpretation and construction, are 
matters for court, and but one conclu- 
sion is reasonably /deducible there- 
trom, the court may, as matter of law, 
direct a verdict in accordance with 
evident facts for party having affirma- 
tive of such jssue.—Lincoln Nat. Bank 
& Trust Co. of Fort Wayne v. Parker, 
34 N.E.2d 190: 


Mo. In action for injuries sustained 
by plaintiff when defendant’s automo- 


bile in which plaintiff was riding col-. 


lided with automobile operated by co- 
defendant, giving of peremptory in- 
struction for codefendant and instruc- 
tion that verdict must be for defend- 
ant if codefendant was negligent and 
his negligence was sole cause of col- 
lision was improper.—State ex rel. 
Nevins vy. Hughes, 149 S.W.2d 836, 
quashing certiorari Nevins v. Solomon, 
139 S.W.2d 1109. 

Mo.App. In action for commissions 
earned while plaintiff was bulk agent 
of defendant refining company, where- 
in defendant filed counterclaim for 
merchandise delivered to and sold by 
plaintiff and allegedly not accounted 
for by plaintiff but plaintiff claimed 
that defendant had entered into writ- 
ten contract of settlement with oper- 
ator of filling station to which the 
merchandise had been sold, the con- 
tract, which contained no ambiguity, 
was properly submitted to the jury 
without interpretation by the court. 
—Caldwell v. Barnsdall Refining Cor- 
poration, 150 S.W.2d 504. 

N.Y.App.Div. In automobile accident 
ease, direction of verdict against de- 
fendant owner was error notwithstand- 
ing admission of liability on part of 
defendant operator through such de- 
fendant’s default where evidence as be- 
tween plaintiff and owner presented 
questions for jury upon subjeet of lia- 
bility —Dunnet vy. evy, 26 N.Y.S.2d 
553, 261 App.Div. 295, 

N.¥.Sup. Where plaintiff established 
a prima facie case against one of sever- 


_ Tex.Civ.App. In consolidated actions 
against two defendants, where a prima 
facie case was made. against at least 
one defendant, trial court could not 
properly take case from jury.—Castillo 
v.. Canavati, 152 S.W.2d 785, error re- 
fused. 
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_D.C.N.Y. On motion to remand cause 
to state court on ground that plaintiff 
whose naturalized citizenship in Italy 
was revoked by royal decree was not a 
citizen or subject of Italy, the law of 
Italy was a question of fact, and no 
proof having been offered to establish 
whether there is a distinction between 
“citizen” and “subject,” decisions ‘of 
American courts must be applied. Jud. 
Code, § 24(1) (ce), 28 U.S.C.A. § 41(1) 
(c).; U.S.C.A.Const. art. 3, § 2.—Med- 
vedieff v. Cities Service Oil Co., 35 F. 
Supp. 999. 

Ind. In action for personal injuries, 
where there was some evidence to sus- 
tain jury’s verdict for: plaintiff on two 
of three charges of negligence in com- 
plaint, refusal of instructions taking 
such issues from jury was not error, 
nor harmful to defendant.—Mays v. 
Welsh, 32 N.B.2d 701. 

Mo. If all evidence, considered in 
light most favorable to plaintiff, 
makes case for jury on any ground 
for recovery alleged in petition, de- 
fendant’s requested pereiaptory’ in- 
struction is properly refused.—Trower 
v. Missouri-Kansas-Texas R. Co., 149 
§$.W.2d 792. 

Mo. A demurrer to evidence cover- 
ing several assignments of negligence 
must be overruled if there is substan- 
tial evidence supporting any of them. 
—Guthrie v. City of St. Charles, 152 8, 
W.2d 91. 

Mo.App. Where defendant’s motion 
for directed verdict at close of evidence 
was general and not leveled at each 
count of petition separately, and mo- 
ion could not have been sustained as 
o first count, denial of motion with 
respect to second count of petition was 
proper.—Weil Clothing Co. v. National 
Garment Co., 148 S.W.2d 586. 

Refusal of peremptory instruction to 
find for defendant was proper where 
instruction was not directed to each 
count in petition separately and plain- 
tiff made a case under first count of 
petition —Weil Clothing Co. vy. Nation- 
al Garment Co., 148 S.W.2d 586. 

Mo.App. Ordinarily, the test of 
plaintiff's right of recovery is not solely 
based on claims in his petition, but he 
is entitled to recover if evidence tends 
to support enough of allegations in pe- 
tition as to constitute a cause of action. 
—Carter v. Casey, 153 S.W.2d 744. 

N.Y.App.Div. Petitioner conceded ex- 
istence of question of fact for jury by 
moving to have case submitted to the 
jury on the facts or by failing to 
move for directed verdict before jury 
retired.—Watson y. Morton, 26 N.Y.S. 
2d 514, 261 App.Div. 1050. 


N.Y.Sup. The determination by the 
Supreme Court of the effect of Texas 
anti-trust laws is a “question of fact’, 
since a question of the law of another 
state is involved. Civil Practice Act, 

391; Vernon’s Ann.Civ.St.Tex. arts. 
7426, 7427.,—Blaustein v. Pan Amer- 
ican Petroleum & Transport Co., 21 
N.Y.S.2d 651, 174 Misc. 601. 

Pa.Com.Pl. At trial defendant called 
a member of the Bar of New York to 
\prove the law of New York applicable 
to the situation disclosed by the testi- 
mony, the contract in suit having been 
a draft drawn on a New York bank, 
payable in New York, and therefore a 
New York contract. The Court in 
charging the jury submitted the testi- 
mony as a fact to be passed upon by 
them. Held, error, Proof of the laws 
of another State is not made by ex- 
perts as such. It is made by the best 
evidence which the nature of the law 
in question admits of and the jury 
must take the law from the Court,— 
Porter v. National Bank of Boyertown, 
382 Berks 229, 


o try a case. may ies challer 
time, as held undoubtedly correct as 
an abstract principle of law, but it was 
certainly inapplicable in the matter 
being presented to the jury; The de- 
fendant was granted an opportunity to 
challenge the jurisdiction of the Court 
to try the cause, and the question 
raised had been passed upon as a mat- 
ter of law by the Court adversely to 
the defendant. It was not within the 
jury’s province to reconsider the de- 
cision of the Court in this respect.— 
Amberlavage v. Lehigh Valley Coal Co., 
8 Sch.Reg. 143. 
Tex.Civ.App. The question whether 
a single state of facts constitutes a 
defense good in law or three different 
defenses good in law is a “question of 
law” for the court and not a ‘question 
of fact’’ for jury.—Ross v. Cook, 151 
S.W.2d 854, error manner 

1 


Mo. Where, at plaintifft’s request, case 
was submitted to jury solely on com- 
mon-law negligence, plaintiff ‘aban- 
doned” issue of negligence under plead- 
ed ordinances and city water depart- 
ment rules.—Riley v. Woolf Bros., 149 
Bat 864, transferred 141 S.W.2d 
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Ga. In suit by one of heirs and lega- 
tees to have deeds executed by adminis- 
trators of wife’s estate and executors 
of husband’s estate cancelled as clouds 
on title, and to require administrators 
and executors to readvertise lands of 
both estates and to enjoin them from 
purchasing at their own sale, where 
only testimony in which there was 
conflict was whether an agreement had 
been entered into by heirs and legatees 
that the entire property of both es- 
tates might be sold together at one time 
before sale of lands by administrators 
and executors, trial court properly 
charged jury that whether there was 
such an agreement was only issue for 
them to decide. Code, § 113-1720.— 
Guthrie v. Moran, 15 S.H.2d 890. 

Ga.App. An _ instruction, after the 
introduction of evidence, not to. con- 
sider the second count of a_ petition 
amounted to a “directed verdict’’ in 
favor of the defendant with respect 
to that count, and error having been 
assigned thereon in a special ground 
of a motion for new trial, the question 
whether the trial court erred was 
properly before the Court of Appeals. 
—Hulme y. Mutual Ben. Health & Ac- 
cident Ass’n, 13 S.E.2d 689. 

Ill.App. Where there is no evidence 
to support a charge of willful and wan- 
ton conduct, the court must, on motion, 
withdraw that charge from the jury, 
and failure to do so is reversible error. 
—Paul v. Garman, 34 N.H.2d 884, 310 
Ill.App. 447. 

Mich. In assumpsit for the balance 
due on a land contract, charge which 
took from the jury all questions with 
the exception of the issue of fact as to 
a sufficient tender by plaintiff was 
proper.—Bradway v. Netzorg, 298 N. W. 
501, 298 Mich. 198. 

Mo. In libel action sgalnet company 
conducting large mail advertising busi- 
ness for mailing libelous per se cir- 
culars supplied by company’s customer, 
instructions to effect that there was no 
evidence tending to show that company 
had any knowledge of contents of cir- 
cular and that there was no evidence 
that company had knowledge of any 
facts or circumstances which would 
cause belief that circular was likely to 
contain libelous matter were properly 
refused.—_McDonald vy. R. L. Polk & 
Co., 142 S.W.2d 635. 

Mo. In action for yey under 
wrongful death action for death of 
truck driver in collision with freight 
train, assignments of primary negli- 
gence in petition based on common law 
and railroad rules were abandoned by 
sending case to jury on instructions 
submitting only negligence in failing to 
give statutory crossing signals, and 
negligence under humanitarian deoc- 


trine. Mo.St.Ann. § 3262, p. 3353.— 
Giceenoobe y. Thompson, 148 S.W.2d 
7 


Z Mo. te ection: 
and cross-action for p AL 
resulting from collision betwee: 


vehicles in Illinois, where each clai 
that the other was on the wrong s 

of the road, and there was no eviden 
justifying any theory upon whi hd 
fendant and cross- -complainant 
have been excused for being 

wrong side of the road, instructions ¢€ 
eluding from consideration of jury 
possible excuse or reason for being « 


wider 


wrong side of road was not err 


Illinois statute. Smith-Hurd | 
ata § rete .—Cantwell Vv. Cren 


Mo. Where plaintiff's in 
sStvimnitted only two issues as to gue 
ant’s negligence, all, other ch eq 
negligence in petition were 
doned’’.—Guthrie v. City of S 
152 S.W.2d 91. 

Mo. In pedestrian’s actio 
humanitarian doctrine agains 
and driver of taxicab for inju 
sulting from a near collision 
instructions withdrawing ques 
driver’s antecedent negligence, 
stated that there was no evidence 
ing to prove that driver was neg] 
in operating cab at a high, e 
dangerous and reckless” rate of 
or in failing to keep a ee 
were erroneous as tending to m 
jurors and make them believe 
could not consider driver’s spe 
lack of vigilance, even after pede 
got into perils —Chastain Ve Wi 
S.W.2d 165 ? 

An instruction withdrawing | part 
lar specification. of mnegligen 
jury may not be given, it i 
the facts of the specification | 
liability may be justly _predica 
Chastain v. Winton, 152 S.W. oa 1 

An instruction withdrawing specifi 
tions of negligence from jury epege 
clear without leaving the matter 
withdrawn in doubt, and with 
fusing or misleading the jury.—C. 
tain v. Winton, 152 S.W.2d 165. — 

Mo.App. In action to recover de 


st 
and retained pei until Octobe 
when reinstatement was refused a: 
mittances were refunded, presented 
issue of “estoppel” and justified the 
fusal of an instruction that there > 
not sufficient evidence in the case 
constitute waiver and that the Je 
should not consider that element i 
riving at a verdict.—Schmidt v. Cent. 
Mut. Ins. Ass’n, 153 S.W.2d 99. ~~ 


Neb. The trial court is require 
withdraw an issue from the jur 
the issue is not supported by eviden 
—Rose v. Gisi, 298 N.W. 333. 

N.J.Sup. In negligence action wher 
in several independent acts of neg! 
gence are averred and any one of the 
if proved would support the action, b 
as to one or more of them there is 
evidence submitted, it is error for 
court to refuse to so charge the jury 
and exclude such claims from: thei ‘ 
consideration.—Stahlin y. Lehigh Val- 
ley R. Co,, 15 A.2d 344, 125 N.J.L. 211. 

In action 
Act for death of floatman on tugboat — 
which resulted when he fell from stee 
car float which tugboat was taking i 
tow, wherein defendant was charged 
with negligence in a number of speci- 
fied forms, and wherein there was ne | 
evidence to support certain of the neg- 
ligence charges, refusal to instruet 
that there was no proof of negligence 
as to such charges was error. Jones 
Act, 46 U.S.C.A. § 688.—Stahlin v. Le- 
high Valley R. Co., 15 A.2d 344, 125 
N.JiL. 211. 

Ohio App. Where the undisputed evi- 
dence was that automobile collision oc- 
curred in closely built-up or business 
portion of city, jury in pedestrian’s ac- 
tion against both motorists should have 
been charged as a matter of law that 
the collision occurred in the closely 
built-up or business portion of the city. 
Conor v. Flick, 28 N.E.2d 657, 64 Ohie 
App. 259. 


§ 364 
: Wash. In action for rent of_store- 
room due under lease, where defend- 
ant set up affirmative defenses of con- 
structive eviction and surrender pur- 
suant to agreement with secretary of 
plaintiff company and by way of coun- 
_terclaim asked for damages flowing 
oy from eviction and interference with its 
_ occupancy, and defendants, upon being 
‘required to elect between its defenses, 
elected to stand on agreement to sur- 
render, trial court erred in failing to 
specifically withdraw issue of construc- 
tive eviction from jury upon plaintiff’s 
- request.—Exeter Co. v. Sanwmel Martin, 
Limited, 105 P.2d 83. 
F § 365 
: Ga.App. A “motion to nonsuit’”’ is 
in the nature of a demurrer to evidence 
and will never be granted when there 
ig any evidence tending to sustain the 
__ plaintiff’s action or where the jury can 
_ fairly infer from the evidence a state 
_ of facts favorable to plaintiff—Haw- 
Ri, _ kins vy. National Surety Corporation, 13 
i S;H2a! 250. ; 
q ti Kan. Ordinarily, there is no materi- 
al difference between ruling on demur- 
rer to evidence and ruling on motion 


for directed verdict—Bradley v. Allis 


Hotel Co., 109 P.2d 165, 153 Kan. 166. 
Mo. A general demurrer to the evi- 
dence is leveled at all assignments of 
- negligence—-Guthrie yv. City of St. 
Charles, 152 S.W.2d 91. 
-. Neb. The object and effect of a de- 
| murrer to the evidence are to refer to 
the court the application of the law to 
the evidence.—Copass v. Wilborn, 296 
Ps by. 0 
Neb. Ordinarily, a demurrer to the 
evidence presents an issue of law on 
the facts established by the evidence, 
and is a proceeding by which the court 
is called on to decide what the law is 
on the facts shown in the evidence.— 
$winford v. Finck, 299 N.W. 227. 
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Mo.App. It is practéce not to sustain 
demurrer to plaintiff’s evidence until he 
"rests his case—Mabry v. Swift & Co., 
> 145 S.W.2d 163. 
Saas § 375 
_ Kan. In invitee’s action against 
restaurateur for injuries sustained in 
stepping into open trap door in hall- 
way leading to toilet, restaurateur’s 
_ demurrer to evidence on ground that 
evidence showed that any injury sus- 
tained by invitee was due to invitee’s 
; contributory negligence and not to 
-_ restaurateur’s negligence raised ques- 
tion of sufficiency of evidence to show 
; negligence of restaurateur, and not 
in : merely question of contributory _negli- 
gence of invitee——Campbell v. Weath- 
ers, 111 P.2d 72, EN iat 316. 


Mo.App. On demurrer to plaintiff's 
evidence, all evidence favorable to plain- 
tiff must be accepted as true, plaintiff 
‘is entitled to all reasonable inferences 
that may be drawn from the evidence, 
and all unfavorable evidence must be 
disregarded.—Cates vy. Evans, 142 S.W. 
2d 654. 

Mo.App. For the purpose of deter- 
mining defendant’s demurrer to the 
evidence, plaintiff’s evidence must be 
taken as true with such favorable in- 
fereaces as may reasonably be drawn 
therefrom, and defendant’s countervaile 
ing evidence disregarded.—Madison v. 
Taxi Owners Ass’n, 148 S.W.2d 106. 

Mo.App. In passing on a demurrer 
to plaintiff's evidence, court must con- 
sider the evidence and all inferences 
reasonably deducible therefrom in the 
light most favorable to the plaintiff, 
and defendant’s evidence and unfavor- 
abie inferences therefrom must be re- 
jected.—Moone y. Kroger Grocery & 
Baking Co., 148 S.W.2d 628. 

Mo.App. In determining defendant’s 
demurrer to evidence, plaintiff is en- 
titled to benefit of all of his own. eyi- 
dence, even if contradicted, and to bene- 
fit of all uncontradicted testimony and 
of all evidence considered most favor- 
able to him, and to benefit of every rea- 
sonable inference favorable to his case, 
which the evidence tends to support.— 
Donlon y, American Motorists Ins. Co., 
149 S.W.2d 378, overruling rehearing 
147 S.W.2d 176. 

Mo.App. In passing upon demurrer 
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to evidence, plaintiff must be given 
benefit of every 
ean reasonably draw from the evidence, 
and evidence adduced by demurrant 
must be -disregarded as untrue except 
in so far as demurrant’s evidence tends 
to aid plaintiff’s case.—Carter v. Casey, 
153 S.W.2d 744. ! 

N.M. On defendants’ demurrer to 
plaintiff’s evidence, trial court must ac- 
cept as true all portions of testimony 
and reasonable inferences flowing there- 
from which tend to prove plaintiff’s 
case and disregard all conflicts and 
evidence which tend to weaken or dis- 
prove it—In re Garcia’s Estate, 107 
P.2d §66, 45 N.M. 8. - 

Okl. For the purpose of considering 
a demurrer to the evidence, evidence 
contrary to that offered for plaintiff 


must be eliminated.—Buellesfeld  v. 
Jones, 105 P.2d 242. 
§ 377 

Kan. In ruling on a demurrer to ev- 


idence, all competent evidence must be 
accepted as true, and reasonable infer- 
ences to be drawn therefrom must be 
indulged in favor of the party adduc- 
ing it—Myers v. Shell Petroleum Cor- 
poration, 110 P.2d 810, 153 Kan, 287. 

Mo. In ruling a demurrer to plain- 
tiff’s evidence, the evidence must be 
viewed in light most favorable to plain- 
tiff, and plaintiff is entitled to such 
favorable inferences as may reasonably 
be drawn from proved facts.—Barrett 
v. St. Louis Southwestern Ry. Co., 143 
S.W.2d 60. 

Mo. A demurrer admits the truth of 
testimony to which it is addressed as 
well as those conclusions of fact which 
a jury might fairly draw from the 
testimony, but does not admit forced 
and violent inferences.—Darby v. Hen- 
wood, 145 S.W.2d 376. 

Mo.App. On demurrer to plaintiff’s 
evidence, all evidence favorable to plain- 
tiff must be accepted as true, plaintiff 
is entitled to all reasonable inferences 
that may be drawn from the evidence, 
and all unfavorable evidence must be 
disregarded.—Cates v. Evans, 142 S.W. 
2d 654. 

Mo.App. On defendant’s demurrer to 
the evidence, the evidence was required 
to be viewed in light most favorable 
to plaintiff.—Julius Haller Realty Co. v. 
ee ah reals Bank, 144 S.W.2d 

Mo.App. A demurrer to the evidence 
admits the truth of plaintiff’s evidence 
and the conclusions a jury might rea- 
sonably draw  therefrom.—Hurst_ v. 
negra Ward & Co., 145 S.W.2d 
92. 

In passing on a demurrer to the evi- 
dence, the trial court must consider 
plaintiff's evidence to be true and 
draw every reasonable inference in 
plaintiff's favor that the law will war- 
rant.—Hurst v. Montgomery Ward & 
Co., 145 S.W.2d 992. 

Mo.App. For the purpose of deter- 
mining defendant’s demurrer to the evi- 
dence, plaintiff’s evidence must be tak- 
en as true with such favorable infer- 
ences aS may reasonably be drawn 
therefrom, and defendant’s countervail- 
ing evidence disregarded.—Madison _ v. 
Taxi Owners Ass’n, 148 S.W.2d 106. 


Mo.App. In passing on a demurrer 
to plaintiff's evidence, court must con- 
sider the evidence and all inferences 
reasonably deducible therefrom in the 
light most favorable to the plaintiff, 
and defendant’s evidence and unfavor- 
able inferences therefrom must be re- 
jected.—Moone vy. Kroger Grocery & 
Baking Co., 148 S.W.2d 628. 


Mo.App. In determining defendant’s 
demurrer to evidence, plaintiff is en- 
titled to benefit of all of his own evi- 
dence, even if contradicted, and to bene- 
fit of all uncontradicted testimony and 
of all evidence considered most favor- 
able to him, and to benefit of every 
reasonable inference favorable to his 
case, which the evidence tends to sup- 
port.—Donlon  v. American Motorists 
Ins. Co., 149 S.W.2d 378, overruling re- 
hearing 147 S.W.2d 176. 

In guest’s proceeding against auto- 
mobile liability insurer as garnishee to 
recover amount of judgment entered 
against insured in guest’s action for 


“injuries sus 
inference that jury dent, the rule respecting inferences 


¥ y 
roe 


tained i 


which plaintiff is entitled in determin- 
ing defendant’s demurrer to evidence 
did not apply so as to permit inference 
that insured had complied with policy 
provision requiring insured to forward 
summons to insurer when action was — 
commenced where all evidence positive- 
ly showed that insured did not forward 
summons to insurer, and there was no 
evidence that insurer knew that action 
had been filed until after final judg- 
ment.—Donlon vy. American Motorists 
Ins. Co., 149 S.W.2d 378, overruling 
rehearing 147 S.W.2d 176. 

Mo.App. On a desnurrer to the evi- 
dence plaintiff is enti.*ed to all the evi- 
dence taken in its most favorable light , 
to him and also to all inferences that 
reasonably may be drawn therefrom.— 
Saunders v. Prue, 151 S.W.2d 478. 

Though plaintiff on a demurrer to the 
evidence was entitled to all reasonable 
inferences that could be drawn from 
the evidence, he could not be given the 
benefit of foreed or unreasonable in- 
ferences, and he was not entitled to re- 
cover for personal injuries and prop- 
erty damages except on substantial evi- 
poets Zan naens v. Prue, 151 S.W.2d 

Mo.App. Where defendants offer an 
instruction in the nature of a demurrer 
to the evidence, plaintiff is entitled to 
have all of the evidence taken in its 
most favorable light to her and is en- 
titled to every reasonable inference 
favorable to her case, which the evi- 
dence tends to support, whereas defend- 
ants’ evidence must be taken as false 
if it is contradicted by that of the 
plaintiff, or not admitted by her to 
be true.—Ingram v. Great Lakes Pipe 
Line Co., 153 S.W.2d 547. 

Mo.App. In passing upon demurrer 
to evidence, plaintiff must be given ben- 
efit of every inference that jury can 
reasonably draw from the evidence, and 
evidence adduced by demurrant must be 
disregarded as untrue extept in so 
far as demurrant’s evidence tends to 
aid plaintiff's case.——Carter v. Casey, 153 
S.W.2d 744. 

Neb. In considering demurrer to 
plaintiff's evidence, every reasonable 
intendment in plaintiff’s favor must be 
drawn from evidence adduced, and if 
there is any substantial evidence tend- 
ing to show plaintiff’s right to recover 
on whole case, demurrer should be 
overruled.—Copass v. Wilborn, 296 N. 
W. 565. 

N.M, On defendants’ demurrer to 
plaintiff’s evidence, trial court must ac- 
cept as true all portions of testimony 
and reasonable inferences flowing there- 
from which tend to prove plaintiff’s 
ease and disregard all conflicts and 
evidence which tend to weaken or dis- 
prove it.—In re Garcia’s Hstate, 107 PL 
2d 866, 45 N.M. 8. 

N.C. Upon defendant’s demurrer to 
the evidence, evidence must be con- 
strued in light.most favorable to plain- 
tiff, who is entitled to every reasonable 
intendment and every reasonable in- 
ference to be drawn therefrom. C.S. § 
567.—Watson y. Atlantic Coast Line 
Re Co:, -1t S:Hi2d 32257278 IN Ce 457, 

N.C. On demurrer the evidence must 
be viewed in light most favorable to 
the plaintiff.—Justice v. Southern Ry. 
Cor, 23 S-h.2d) 553) 2192N C2733 
_Okl. On demurrer to evidence, ques- 
tion for trial court was, admitting the 
truth of plaintiff's evidence together 
with reasonable inferences and conclu- 
sions, with opposing inferences elimi- 
nated, whether there was any compe- 
tent evidence tending to support plain- 


tiffs petition.—Caesar yv. Phillips Petro- 


leum Co., 104 P.2d 429. 
§ 384 

Va. A motion to strike out all of 
party’s evidence should never be enter- 
tained, unless it plainly appears that 
trial court would be compelled to set 
aside any verdict for such party.— 
Boulevard Apartments vy. Dvans, 14 $.R 
2a 310: U9 7 evar 315: 

A motion to strike out all of plain- 
tiff’s evidence is closely analogous to 
“demurrer” to such evidence, except 
that on adverse ruling by court, de- 
fendant is entitled to have both ques- 


uu 
“while tal 
_ from jury all consideration of plaintiff's 
right of recovery and submits such 
question to court.—Boulevard Apart- 
ents v. Evans, 14 S.H.2d 310, 177 Va. 
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Va. On motion to strike out all of 
plaintiff's evidence, evidence must be 
considered very much as on demurrer 
to evidence, all inferences which jury 
might fairly draw from plaintiff’s evi- 
dence must be drawn in his favor, 
and where several inferences may be 
drawn from evidence, though they dif- 
fer in degree of probability, court must 
adopt those most favorable to_ plaintiff, 
unless they be strained, forced, or con- 
trary to reason.—Boulevard Apartments 
v. Evans, 14 S.B.2d 310, 177 Va. 315. 


§ 386 

Mo.App. Motions to strike out testi- 
mony of witness and for judgment on 
the pleadings were in effect overruled 
by virtue of court’s suggestion that 
counsel get on with the case notwith- 
standing that no specific ruling upon 
motions was made.—Mississippi Valley 
Trust Co. v. Weber Bros. Realty Co., 
149 S.W.2d 437. 


Cal.App. A motion for nonsuit pre- 
sents a pure “question of law” and may 
be granted only when disregarding all 
conflicting evidence and accepting plain- 
tiff’s evidence at its full value, indulg- 
ing in plaintiff's favor every legitimate 
inference which may be drawn from the 
evidence, the result is a determination 
that there is no evidence of sufficient 
substantiality to support a verdict for 
plaintiff if such a verdict were given.— 
Carey v. City of Oakland, 112 P.2d 714. 

Conn. A motion for nonsuit does 
not operate as a motion to set aside a 
verdict as against evidence.—Rappaport 
vy. Rosen Film Delivery System, 18 A. 
2d 362, 127 Conn. 524. 


Ga. In action to recover land, de- 
fendant who did not introduce any 
evidence was not entitled to a directed 
verdict but to a nonsuit, where plain- 
tiffs failed to show title—Bright v. 
Cudahy Packing Co., 15 S.H.2d 880. 


N.Y.Sup. A motion for dismissal of 
complaint at close of all the evidence 
on which decision has been reserved 
with consent of parties, survives a gen- 
eral verdict, and trial court can over- 
rule verdict and render its decision on 
the motion.—O’Brien vy. Lehigh Valley 
R. Co., 27_N.Y.S.2d 540, 176 Mise. 404. 

Where decision on motion for dis- 
missal of complaint at close of all the 
evidence is reserved on consent, the 
verdict is always tentative and never 
conclusive.—O’Brien vy. Lehigh Valley 
R. Co., 27_N.Y.S.2d 540, 176 Misc. 404. 

Where decision on motion for dis- 
missal of complaint at close of all the 
evidence is reserved on consent, trial 
is not complete while motion remains 
undecided.—O’Brien vy. Lehigh Valley 
R. Co., 27 N.Y.S.2d 540, 176 Misc. 404., 

Where defendant moved for dismissal 
of complaint at close of all the evi- 
dence and decision thereon was re- 
served with consent of the parties, de- 
fendant’s motion to vacate judgment 
on general verdict for plaintiff and for 
stay of entry of judgment until de- 
termination of motion for dismissal 
of complaint would be_ granted.—O’- 
Brien y. Lehigh Valley R. Co., 27 N. 
Y.S.2d 540, 176 Mise. 404. 


N.C. A ‘“nonsuit” is term appropri- 
ate to designate court’s action in end- 
ing case when complainant fails to pro- 
ceed to trial or is unable to prove his 
case, in which event it is analogous to 
a demurrer to evidence.—Blades _ v. 
Southern Ry. Co., 12 S.H.2d 553, 218 
N.C. 702. = 

S.c. A nonsuit or directed verdict 
cannot be predicated upon a defect of 
parties. Code 1932, §§ 458-462._Baker 
v. Hartford Fire Ins. Co., 11 S.H.2d 
434, 195 S.C. 373. 

s.c. A plaintiff should not be non- 
suited on what constitutes defendant’s 
defense unless that defense is estab- 
lished by plaintiff’s witnesses.—Augus- 


te 


CO aa ae | Rie the é 
tine v. Christopoulo, 13 S$.B.2d 918, 


196 S.C. 381. 


§ 392 

Ga.App. The proper time for motion 
for nonsuit is at conclusion of intro- 
duction of the plaintiff's evidence.— 
Stembridge v. Fowler, 13 S.H.2d 523. 

Overruling of motion for nonsuit 
made at conclusion of introduction of 
evidence by plaintiff and defendant 
was not error, since question before 
court at that time was whether verdict 
would or would not be supported by 
the evidence, and not whether plaintiff 
had made out a case, and only way 
to raise the question was by motion 
for new trial—Stembridge y. Fowler, 
13 8.B.2d 523. 

Md. A prayer for an instruction that 
plaintiff had offered no evidence legally 
sufficient, effered by defendant at close 
of case, was properly refused, since 
trial court could not rule on legal suf- 
ficiency of plaintiff’s evidence alone, 
after defendant’s evidence also was in. 
—Sugar v. Hafele, 17 A.2d 118. 

Tex.Civ.App. Where trial court 
granted defendant’s motion to instruct 
jury to return verdict for defendant, 
and jury was recalled and trial court 
began to so instruct jpry, plaintift’s 
request for nonsuit was too late as 
coming after trial court had announced 
his ruling on motion for instructed 
verdict. Rev.St.1925, art. 2182,—Texar- 
kana Bus Co. v. Moton, 147 S.W.2d 517. 
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Cal.App. On motion for nonsuit, 
function of trial court is similar to 
and practically the same as that of a 
reviewing court in determining on ap- 
peal whether there is evidence in the 
record of sufficient substantiality to 
support a verdict for plaintiff.—Argo 
v. Southern Pac, Co., 104 P.2d 77, 39 
Cal.App.2d 706. 

Cal.App. On motion for nonsuit at 
close of plaintiff’s case, all evidence 
must be construed most strongly 
against defendant, and every reason- 
able inference, fairly deducible, and 
every favorable presumption fairly 
arising from evidence produced, must 
be considered as facts in favor of plain- 
tiff—National Automobile Ins. Co. v. 
Cunningham, 107 P.2d 643, 41 Cal.App. 
2d 828. 

On motion for nonsuit, if evidence is 
fairly susceptible of two constructions, 
or if either of several inferences may 
reasonably be made, court must take 
the view most favorable to plaintiff.— 
National Automobile Ins. Co. v. Cun- 
renee 107 P.2d 643, 41 Cal.App.2d 


On motion for nonsuit, all evidence 
in favor of plaintiff must be taken as 
true, and contradictory evidence must 
be disregarded.—National Automobile 
Ins. Co. v. Cunningham, 107 P.2d 643. 
41 Cal.App.2d 828. 

On motion for nonsuit, court has 
nothing to do with question of credi- 
bility of witnesses, nor with testimony 
tending to create a conflict.—National 
Automobile Ins. Co. vy. Cunningham, 
107 P.2d 648, 41 Cal.App.2d 828. 

Cal.App.: In ruling on a motion for 
nonsuit, trial court must disregard all 
conflicting evidence and accept as true 
all evidence offered in support of plain- 
tiff’s case and give to plaintiff benefit 
of any legitimate inference therefrom, 
—Reiman v. Moore, 108 P.2d 452. 

Cal.App. A “motion for nonsuit’”’ is 
in effect a ‘demurrer to the evidence’ 
and court must assume that all evi- 
dence received in plaintiff's favor rele- 
vant to issues is true.—Anderson v. 
Stump, 109 P.2d 1027. 

On motion for nonsuit, all presump- 
tions, inferences, and doubtful ques- 
tions must be construed most favorably 
to plaintiff's case, and conflicting evi- 
dence must be disregarded.—Anderson 
v. Stump, 109 P.2d 1027. 

Colo. In considering motion for non- 
suit made by defendant at close of 
plaintiff’s evidence, testimony of plain- 
tiff’s witnesses should be assumed to 
be true.—Pearson v. Norman, 106 P.2d 
361. 
Colo. A motion for nonsuit admits 
the truth of plaintiff’s evidence and ey- 
ery inference of fact that can legiti- 
mately be drawn therefrom, and the 


er” ey 
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evidence must be interpreted most — 
strongly against the defendant.—Rice 
v. Marlar, 108 P.2d 868. Pigs: 
Ga.App. In construing evidence on a 
motion for nonsuit, reviewing court ~ 
must take view most favorable to the 
plaintiff.—Highsmith v. National Linen 
Service Corporation, 10 S.H.2d 237. abd 
Idaho. On motion for nonsuit or 
directed verdict, evidence must be con-— 
strued in light most favorable to plain- 
tiff—Department of Finance of State v. 
Union Pac. R. Co., 104 Bi2d) 1d L0 se ee 
Idaho. A party moving for a non- ~ 
suit, for a directed verdict, or for judg- 
ment notwithstanding verdict, admits 
truth of his adversary’s evidence, and 
his adversary is entitled to the benefit 
of every inference favorable to him 1: 
which may be drawn, legitimately, 
from any evidence before the court at — 
the time the motion is made.—Hobbs v. 
Union Pac. R. Co., 108. P.2d 841.) 5) 
On motion for nonsuit, or for direct- 
ed verdict, evidence should be con- ies 
strued most favorably to plaintiff, and 
motion denied where different inferenc- 
es may be drawn, reasonably, rom Ba 
evidence, whether disputed or undis- — 
puted.—Hobbs y. Union Pac. R. Co. 
108 P.2d 841. ee 
Idaho. A motion for nonsuit and for 
directed verdict as well as a motion — 
for judgment non obstante veredicto AS, 
admits the truth of the adversary’s — 
evidence and every inference of fact 
which may_ be legitimately drawn 
pias hartge sek v. Graves, j111] 20a 
Il. The defendants’ motion to dis- 


ee 


noise 
miss amended and supplemental com. 
plaint, made at close of plaintiffs’ evi- “eg 
dence, submitted cause to chancellor for 
decision on the merits.——Magnolia Pe- 


troleum Co. v. West, 30 N.H.2d 24, 874 


Ill. 516. Baia eS 
Mich. On motion of a defendant to 
dismiss, the testimony introduced on 
behalf of the plaintiff must be consid- 
ered in the light most favorable to 
plaintiff’s contentions.——John A. Parks sd 
Co. yv. General Discount Corporation, 
293 N.W. 663, 294 Mich. 316. ite 
N.J.Sup. On motion for nonsuit, 
trial court must consider testimony 


produced by plaintiff in light most 
favorable to him, together with all ae 
legitimate inferences therefrom.—Byrne 
v. Union Stevedoring Corporation, 18 
A.2d 603, 126 N.J.L. 216. MBs 
N.¥.App.Div. Although there was a 
complete failure of proof to establish 
the cause of action as pleaded, under 
special circumstances complaint should 
in the exercise of discretion have been — 
dismissed without prejudice.—Tieman 


hs 8 


v. Davies, Turner & Co., 25 N.Y.S.2d — 

608, 261 App.Div. 376. / : 
N.Y.Sup. On motions for dismissal 

of complaint and nonsuit, evidence 


would be viewed in the aspect most fa- 
vorable to the plaintiff—Piceree y. Vil- : 
lage of Ravena, 22 N.Y.S.2d 32, 174 
Mise. 774. 

N.Y¥.Sup. Upon a motion for nonsuit, 
the evidence is to be considered in light 
most favorable to plaintiff, and it is 
only when there is no evidence in law 
to sustain a verdict that a nonsuit 
may be granted.—Laughlin y. New 
York Power & Light Corporation, 23 
N.Y.S.2d 292. : 

N.C. On a motion to nonsuit, the 
evidence which makes for  plaintiff’s 
claim or tends to support his cause of 
action is to be taken in its most favor- 
able light for the plaintiff, and he is 
entitled to the benefit of every reason- 
able intendment upon the evidence and 
every reasonable inference to be drawn 
therefrom. C.S. § 567.—Barnes vy. Teer, 
10 S.E.2d 614, 218 N.C. 122. 

N.C. On defendant’s motion for 
judgment of nonsuit, evidence was to 
be viewed in light most favorable to 
plaintiff.—Caldwell v. Southern Ry. Co., 
10 S.E.2d 680, 218 N.C. 68. 

N.C. On motion to nonsuit, evidence 
is to be taken in light most favorable 
to plaintiff who is entitled to benefit 
of every reasonable intendment upon 
the evidence and every reasonable in- 
ference drawn therefrom. C.S. § 567.— 
Queen City Coach Co. v. Lee, 11 S.E. 
2d 341, 218 N.C. 320. 

N.C. On motion of nonsuit, the evi- 


§ 
- 567.—Smith vy, Kappas, 12 8.H.2d 693, 
218 N:C... 758: ‘ 
N.C. 
evidence must be considered in the 
light most favorable to the _plaintiff.— 
Hampton v. Hawkins, 13 $.H.2d 227, 
219 N.C. 205, 
: On motion to nonsuit, evidence 
tending to support plaintiff’s cause of 
action will be considered in the light 
most favorable to plaintiff, and_plain- 
ff is entitled to every reasonable in- 
 tendment thereon and every reasonable 
‘inference to be drawn therefrom. C.S. 
u § 567.—Wall v. City of Asheville, 


nst assertion by plaintiff of any 
table title to land, the effect of de- 
fendant’s plea of estoppel was properly 
presented by defendant’s motion for 
a dgment as of nonsuit.—Wolfe  v. 
North Carolina Joint Stock Land Bank, 
eed 538, 219 NC. 313. 
n considering motion for judg- 
nt of involuntary nonsuit, plaintiff's 
evidence must be deemed true, every 
ct inference which can be reasonably 
egitimately drawn therefrom 
be given effect, and evidence 
1 be interpreted in light most favor- 
able to plaintiff.—Bradford v. Bradford, 
P.2d 106. 


Pa.Com.Pl. On a motion to remove a 
mpulsory non-suit, entered in an ac- 
m by a plaintiff to recover for dam- 
es resulting from a collision of plain- 
*s and defendant’s cars, at an inter- 
section, the plaintiff's testimony indi- 
ted, inter alia, that as she approached 
yhe intersection, she reduced her speed 
15 miles per hour, and looked in 
oth directions on the intersecting 
: % treet before entering the intersection; 
t she was not out into the street 

when she could see both ways, and she 
\ both ways as soon as she could 
e; that the traffic light facing on her 
t was flashing amber, and the 
ffic light on the intersecting street 
s flashing red; that her car was half 
‘past the traffic light when it was 


t’s car; that the defendant’s car was 
travelling so rapidly that a gasoline 
‘pump which it struck was broken off, 
although a pump hit by plaintiff’s car 
was only bent; and that she did not 
ee any lights burning on defendant’s 
ar, and that if they had been burning, 
she would have seen them. Held, that 
sinee, under plaintiff's evidence, the de- 
fendant was guilty of negligence in 
that there was a 


tomobile which had passed the center 
_ of the intersection, it was error to-have 
entered a compulsory non-suit, and the 
- motion to remove it must, therefore, be 

granted.—Bross vy. Ofak, 49 Dauph. 433. 
_  §$.C. The evidence must be construed 
from aspect most favorable to plaintiff 
when motion for nonsuit or directed 
verdict is made by defendant.—Whis- 
 enhunt v. Atlantic Coast Line R. Co., 10 
how.20) 305,195 SC. 213. 


S.C. In considering motions for 
mnonsuit or directed verdict, court must 
view the evidence in the most favorable 
light to the party against whom such 


the most favorable light to him.—Bing- 
Bae vy. Powell, 11 S.H.2d 275, 195 8.C. 
238. 

Wash, A challenge to sufficiency of 
evidence or motion for nonsuit admits 
truth of plaintiff’s evidence and all 
inferences that reasonably can ‘be 
drawn therefrom, and requires that evi- 
dence be interpreted most strongly 


; against defendant and in the I 


On a motion to nonsuit, the 


A oh Bh 


Pugs Pes 
/ ht most 
favorable to plainti indberg Vv. 
Steele, 104 P.2d 940. ‘5 Be gus 
In the determination of challenge to 
sufficiency of evidence or motion for 
nonsuit, even though plaintiff’s evi- 
dence is in some respects unfavorable 
to plaintiff, plaintiff is not bound by 
unfavorable portion of such evidence, 
but-is entitled to have case submitted to 
jury on basis of evidence which. is 
most favorable to plaintiff’s contention. 
—Lindberg v. Steele. 104 P.2d 940. 


Cal. On a motion for nonsuit, the 
court must assume that all the evi- 
dence favorable to the plaintiff is true 
and must construe all presumptions, in- 
ferences, and doubtful questions in a 
manner most favorable to the plaintiff. 
—Easton v. Ash, 116 P.2d 4338, prior 
opinion 108 P.2d 955. ¥ 

On motion for nonsuit, conflicting or 
contradictory evidence must be disre- 
garded.—Easton vy. Ash, 116 P.2d 433, 
prior opinion 108 P.2d 955. ; 

Cal.App. On motion for  nonsuit, 
truthfulness of plaintiff’s evidence must 
be assumed and every reasonable in- 
ference drawn therefrom to support his 
position.—Martia y. Tully, 112 P.2d 282, 

On motion for nonsuit, all evidence in 
conflict with peaintiffs’ evidence must 
be disregarded.—Martin y. Tully, 112 
P.2d° 282. 

In action to recover damages for 
fraud in exchange of properties, proof 
of actual or intrinsic value thereof need 
not be closely scrutinized on motion for 
nonsuit, if it shows prima facie case of 
difference in value, from which reason- 
able inference may be drawn that plain- 
tiff was damaged.—Martin vy. Tuily, 112 
P.2d 282. 

Cal.App. On motion for nonsuit, ev- 
ery favorable inference fairly deducible 
and every favorable presumption clearly 
arising from evidence adduced must be 
considered as faets proved in plaintiff’s 
favor, and evidence must be taken most 
strongly against defendant, and where 
evidence is fairly susceptible of two 
constructions, or if one of several infer- 
ences may, reasonably be made, trial 
court must take view most favorable to 
plaintiff and discard contradictory evi- 
dence.—Darling v. Dreamland . Bedding 
& Upholstering Co., 112 P.2d 338. 

On motion for nonsuit, plaintiff must 
be given benefit of every piece of evi- 
dence which tends to sustain his aver- 
ments, and such evidence must be 
weighed in a light most favorable to 
ptaintiff’s claim.—Darling v. Dreamland 
Bedding & Upholstering Co., 112 P.2d 


On motion for nonsuit, evidence, 
whether erroneously admitted or not, if 
relevant to issues joined, must be given 
credit and benefit of its full probative 
strength, and, any question arising 
from variation between evidence of wit- 
nesses cannot be raised or considered.— 
Darling v. Dreamland Bedding & Up- 
holstering Co., 112 P.2d 338. 

Cal.App. Where evidence is fairly 
susceptible of two constructions or sev- 
eral inferences may reasonably be 
drawn therefrom, any one of which will 
support a verdict, the trial court in 
ruling on a motion for nonsuit must 
take the view most favorable to plain- 
tiff and submit the issues to the jury. 
Pree v. City of Oakland, 112 P.2d 


Cal.App. In considering a motion 
for nonsuit, evidence must be viewed 
most favorably to plaintiff, and motion 
should not be granted except where 
there is no substantial evidence to sup- 
port a verdict for plaintiff—Amendt v. 
Pacific Electrie Ry. Co.,-115 P.2d 588. 

On wotion for nonsuit, in case of 
conflict in evidence, testimony favorable 
to the defense must be disregarded, and 
merits of the motion are to be meas- 
ured by the most favorable evidence 
given on behalf of plaintiffcmAmendt 
Taerac as Electric Ry. Co., 115 ‘P.2d 


Cal.App. On motion for nonsuit, evi- 
dence must be viewed with reasonable 


fayor in support of plaintiff’s case and. 


taken most strongly against the de- 
fendant, but neither trial court nor ap- 


the truth of all facts which the evidence 
tends to prove and every reasonable 
inference that can be drawn therefrom. 
—Boise Motor Car Co. v. St. Paul Mer- 
cury Indemnity Co., 112 P.2d 1011. , 

Ill. In passing upon a motion to 


* dismiss the bill, made at the close of 


plaintiffs’ testimony, the court must 
consider the testimony in the light 
most favorable to plaintiff, since such 
motion to dismiss is in the nature of a 
“demurrer to the evidence,” admits the 
truth of the testimony, and presents 
the sole question whether the evidence 
tends to establish a cause of action.— 
pope v. Borah, 35 N.E.2d 69, 376 IH. 


N.J.Sup. On motion for nonsuit, all 
testimony adduced by plaintiff and 
every legitimate inference which may 
be drawn therefrom must be consid- 
ered in light most favorable to the 
plaintiff’s eclaim.—Schwartz v. Federal 
Deposit Ins. Corporation, 20 A.2d 600, 
126 N.J.L. 580. 

N.C. Upon motion for nonsuit all the 
evidence whether offered by plaintiff or 
elicited from defendant’s witnesses is to 
be considered in light most favorable to 
plaintiff who is entitled to every rea- 
sonable intendment:and inference there- 
from. C.S. § 567.—Warren v. Breedlove, 
14 S.H.2d 43, 219 N.C. 383. 

N.C.. On consideration of a motion 
for judgment of nonsuit, evidence must 
be viewed in the light most favorable 


to the plaintiff.cSmith v. Duke. Uni- 


versity, 14 S.E.2d 643, 219 N.C. 628. 

N.C. On a motion for nonsuit, the 
evidence should be taken in the light 
most favorable to the plaintiff, and he 
is: entitled to the benefits of every 
reasonable intendment on the evidence 
and reasonable inference to be drawn 
therefrom. Code 1939, § 567.—McKay 
v. Bullard, 14 8.H.2d 657, 219 N.C. 589. 

N.C. On motion to dismiss or judg- 
ment of nonsuit, evidence is to be tak- 
en in the light most favorable to the 
plaintiff, and he is.entitled to the bene- 
fit of every reasonable intendment up- 
on the evidence and every reasonable 
inference to be drawn therefrom. Ass 
§ 567.—Williams v, Thomas, 14 8.E.2d 
TOTP QUO NIOI 727; 5 

R.I. On motion for nonsuit, as on 
motion by defendant for a direction 
of verdict, evidence and reasonable in- 
ferences therefrom are to be viewed 
most favorably to plaintiff, and weight 
of evidence is not before trial justice. 
—Banewicz vy. Sullivan, 20 A.2d 273. 

§.C. In considering motions for non- 
suit or directed verdict, all testimony 
must be viewed in the light most favor- 
able to the plaintiff, and if more than 
one reasonable inference can be drawn 
from the testimony, it is the duty of 
the trial judge to submit the case to 
the jury.—Crosby v.. City of Chester, 
Y4 §$.H.2d 552,197 S.C. 66. 

S.C. In ruling on defendant’s motion 
for non-suit at close of plaintiff’s evi- 
dence, evidence should have been con- 
sidered most favorably. to. plaintiff.— 
O’Kelley v. Mutual Life Ins. Co. 0 
New York, 14 §.B.2d 582, 197 S.C. 109. 

Wash. On challenge to sufficiency of 
plaintiff’s evidence or on motion, for 
nonsuit, even though plaintiff’s  evi- 
dence is in some respects unfavorable 
to him, he is not bound by unfavor- 
able part thereof, but is entitled to 
have his case submitted to jury on 
basis of evidence which is most favor- 
able to his position, and motion for 
judgment notwithstanding verdict 
must be tested by same rule——Moen vy. 
Chestnut, 113 P.2da 1030. 


§ 416 

Kan. Generally, a motion for direct- 
ed verdict is a mere “procedural act” 
and is not tantamount to a demurrer. to 
the evidence.—Commander-Larabee Mill- . 
ing Co. v. McBride, 107 P.2a 668, 152 
Kan. (709. 

Kan. Ordinarily, there is no materi- 
al difference between ruling on demur- 
rer to evidence and ruling on motion ~ 


¥ 


dd 
Het in deni 


to be ap 


that applied to denial of defendants’ 
motions for directed verdicts, and such 
motions were properly refused unless 
evidence construed most favorably to 
plaintiff would not warrant a verdict 
for him, or unless evidence binding 
upon plaintiff precluded him from a 
Bae ee vy. Dobson, 30 N.H.2d 


N.J. A jury cannot determine a 
eause without proofs.—Scott-Newcomb, 
Tee Xe Marron, 17 A.2d 611, 125 N.J. 

N.C. A directed instruction in favor 
-of party having burden of proof is 
forbidden.—Haywood y. Home Ins. Co., 
12 S.EB.2d 221, 378 NOL 730: 

8.c. The practice of deferring deci- 
sion of timely motion for direction of 
verdict until after submission of case 
to jury is disapproved as being caleu- 
lated to be wasteful of time and to pro- 
duce confusion.—Phillips v. Western 
Union Telegraph Co., 9 S.H.2d 736, 194 
S:G.- 317,, 129° ALR. 397. 

S.C. A nonsuit or directed_ verdict 
cannot be predicated upon a defect of 
parties. Code 1932, §§ 458-462.—Baker 
y. Hartford Fire Ins. Co., 11 S.B.2d 434. 
DOG SC ws oiios 


§ 417 

Cal.App. The power to direct a ver- 
dict is, as respects state of the evi- 
dence, ‘the same as right to, grant a 
nonsuit at conclusion of the evidence. 
—Van Rennes vy. Southern Counties 
Gas Co. of California, 113 P.2d 238. 

Mass. The statute relating to entry 
of verdict under leave reserved au- 
thorizes judge upon leave reserved with 
assent of jury to enter the verdict or 
finding which as a matter of law ought 
to have been entered. G.L.(Ter.Ed.) 
ec. 231, § 120.—Cunningham y. Boston & 
pe R. B., 34 N.B.2d) 697, 309 Mass. 


§ 418 

Cal.App. Trial courts have full pow- 
er, in a_proper case, to direct the jury 
to render a verdict for defendant, 
where there is ne substantial evidence 
tending to prove all controverted facts 
necessary to establish the _ plaintiff's 
case.—Kennedy v. Occidental Life Ins. 
Co., 109 P.2d 1014. 

Ga.App. Refusal to direct a verdict 
is not error, regardless of whether the 
exception is made in motion for new 
trial or by direct exception.—Stem- 
bridge v. Fowler, 13 8.H.2d 523. 

Ga.App. It is never error to refuse 
to direct a verdict.—Moss v. Byrd Tire 
& Battery Co., 14 S.E.2d 687, 

Miss. Power and duty of trial judge 
to grant peremptory instructions and 
to set aside verdicts has been recog- 
nized as an integral part of the consti- 
tutional system of Mississippi from the 
beginning of state’s judicial ery Vr 
red ay v. Lewis Grocer Co., 200 So. 

ae 

Judicial authority to direct a verdict 


“was unaffected by statute forbidding 


court to comment on the evidence or 
give any charge unless requested by 


one of parties. Act Dec. 16, 1830.— 
ete v. Lewis Grocer Co., 200 So. 
597. 

N.Y.App.Div. Where -county judge 


failed to reserve decision on motion 
for directed verdict, he was without 


power to direct verdict after jury had. 


been discharged, in absence of stipula- 
tion that he might do so.—Watson yv. 
Morton, 26 N.Y.S.2d 514, 261 App.Div. 
1050. 

Tenn.App. 
a verdict on his own motion.—Supreme 
Liberty Life Ins. Co. vy. Pemelton, 
148 S.W.2d 1. 

The trial judge has power to direct 
a verdict for plaintiff in pending ac- 


tion.—Supreme Liberty Life Ins. Co. 
v. Pemelton, 148 S.W.2d 1. 
§ 421 
Ala. Where action for wrongful 


death was against named person fol- 


lowed by word “trustee” of a named 
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of defendants’ mo ‘for entry of ver-_ 
dicts under leave reserved was same as 


Petia aGeniant ‘was ne eer to 


A trial judge may direct’ 


the affirmative charge requested. 
Rules of Practice in teat and In- 
ferior Courts, rule 34, Code 1940, Tit. 
, Appendix, ‘Schaeffer Vv. Walker, 3 
So.2d 405, 

Ga. In action to recover land, defend- 
ant who did not introduce any “evidence 
was not entitled to a directed verdict 
but to a nonsuit, where plaintiffs failed 
to show title. —Bright v. Cudahy Pack- 
ing Co., 15 S.H.2d 880. 

Pa.Com.Pl.. Where a party’s case is 
based solely upon oral testimony, the 
truth of which is not admitted by the 
adversary party, a verdict cannot be di- 
rected nor a judgment entered n. o. v. 
—Seier v. Brunner, 28 North, 81. 


422 
Cal.App. 


§ 

Where building and loan 
association’s depositors’ assignee sued 
association on a count as for moneys 
had and received to recover difference 
between amount, of certificates of de- 
posit which depositors sold at a dis- 
count and the amount received, and al- 
leged wrongful acts committed by as- 
sociation constituted ground for actions 
ex delicto but did not support a count 
in indebitatus assumpsit, case was gov- 
erned by statute providing that when 
allegation of claim to which proof is 
directed is unproved in its general 
scope and meaning, it is not to be 
deemed a case of ‘‘variance’’, 
“failure of proof’, and hence trial court 
properly ordered a judgment for the as- 
sociation on ground that there was a 
total “failure of proof’.  St.1931, p. 
500; Code Civ.Proc, § 471.—King Vv. 
San Jose Pacific Building & Loan Ass’n, 
107 P.2d 442. 


§ 424 

Mass. A request is not the proper 
method of raising question of suffi- 
ciency of evidence in a trial before a 
jury.—Zawacki v. Finn, 29 N.E.2d 730. 

Vt. In action for injuries sustained 
by 3 year old boy who was struck by 
defendant’s backing automobile, de- 
fendant’s motion for a directed verdict 
on ground that from all the evidence in 
the case there appeared no evidence 
that defendant was in any way negli- 
gent in the operation of her motor ve- 
hicle at the time and place and event 
in question was not too general to 
bring to the court’s attention the pre- 
cise point relied on.—Callahan v. Dis- 
orda, 16 A.2d 179. 


§ 425 
Cal.App. That the court has denied 
a motion for nonsuit will not prevent 
it from, subsequently directing a ver- 
dict for defendant, if the evidence war- 


rants.—Hoppe v. Bradshaw, 108 P.2d 
947. 
N.Y.App.Div. Petitioner conceded 


existence of question of fact for jury 
by moving to have case submitted to 
the jury on the facts or by failing to 
move. for directed verdict before jury 
retired.—Watson y. Morton, 26 N.Y.S. 
2d 614, 261 App.Div. 1050. 


Vt. A motion for a directed verdict 
made at the close of the evidence is 
seasonably interposed and is in accord- 
ance with the rules of practice in the 
state—Callahan v. Disorda, 16 A.2d 
abr) 

A motion for a directed verdict can- 
not be granted after the case has been 
submitted to the jury, a verdict re- 
turned, and the jury discharged, nor 
can a motion for judgment non obstan- 
te veredicto, filed after verdict rendered 
but before judgment, be treated as a 
motion to directa verdict, since it 
comes too late to function as such.— 
Callahan v. Disorda, 16 A.2d 179. 

The court in its discretion may en- 
tertain and rule on a motion for a di- 
rected verdict during the time between 
the close of the evidence and the sub- 
mission of the case to the jury.—Calla- 
han y. Disorda, 16 A.2d 179. 

The trial court has _ discretionary 
power with respect to the making or 


but a. 


pamenie oO 
da, 16 A.2d 179. — i 
The trial court’s action in ‘receivin 
and denying a motion for a direc 
verdict made after the conch 
arguments of counsel but — 
charge of the court to the jur 
effect a ruling that the 
timely, and the contrary no 
the ruling would be For diser 
been made as a matter of 
Callahan y.. ei oi 16 A.2d_ 


SSeS 


Iowa. In action on fire ae é 
recover value of merchandise desi oy 
by fire while contained in heh at 
freight terminal, plaintiff's moti 
a directed verdict on count of | 
based on theory that policies 
merchandise while in storag 
terminal was not a final and 
abandonment of count alleging 
erator of terminal was negligent in 
forming his duties as a warehousem 
or bailee, and seeking recové 
policies on theory that they ins 
erator’s legal liability. 
Co. v. Western Mut. Fire Ins. Coe 
N.W. 406. ‘ 


made in behalf of. peree 
motion was made in behalf of 
ant did not give trial court rig! 
direct a verdict in favor of i 
where ownership of property 
was a question of fact for 
Lady v. Barrett, 111 P.2d 702. 

Pa.Super. Requests for bin ing in 


from subsequently contending th 
case was for the jury.—Freeman 
of Weinstock, v. Miners Say. 


Pittston, 19 A.2a 514, 144 Pp 
540. i 
§ 434 
C.C.A.Mll. In passing upon — 


for new trial, the judge is nec sar! ily 
required to weigh the evide 


one which might reasonabiy h ve 
reached, but in passing on m 
direct verdict, he cannot prope 
dertake to weigh the evidence 
duty is to take that view of t 
dence most favorable to the nd 
against. whom it is moved to direct a 
verdict,, and from that (eu senss 
inferences justifiably to draw 
therefrom, determine ee u 
the law a verdict might be found 
party havitg the onus, and if it m 
not, he should, 
the evidence is insufficient in law, 
rect’ a verdict against that par 
Adams v. U. S., 116 F.2d 199, 
C.C.A.Tll. Court which is ealled 
to consider sufficiency of the eviden 
to warrant submission of case to jur 
must take the view of the evidenc 
and all the inferences that may prop 


erly be drawn therefrom most  favor-— 


apne He the planes ane 


C. C.A. Iowa. 
tion for a directed verdict, the court 
is required to view the evidence and all 
inferences .reasonably to 
therefrom in the light most favorable 
to the plaintifficBrinegar v. Green, 117 | 
F.2d 316. 

C.C.A.Mo. Where defendant moves 
for directed verdict at close of the tes- 
timony, all facts which plaintiff’s evi- 
dence reasonably tends to prove, and 
all inferences which may reasonably be 
drawn therefrom, must be resolved in 
plaintiff's favor “Coen _ ¥. American 
Surety Co. of New York, 120 F.2d 398. 

C.C.A.Neb. In action for conspiracy 
in restraint of interstate trade, evi- 
dence offered by plaintiffs was entitled, 
on motion for a directed verdict against 
them, to most favorable construction, 
and all inferences fairly deducible from 
the evidence were to be drawn in their 


oe 
upon the ground tae 


eee passing | upon a ‘mo-_ 


be drawn # Me 
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§ 434 


favor. 15 U.S.C.A. §§ 1-15.—Johnson 
y. J. H. Yost Lumber Co., 117 F.2d 53. 

C.C.A.N.J. The determination of 
whether the plaintiff has established a 
ease for consideration of jury must be 
made by taking the evidence offered by 
plaintiff at its face value—Anzano Vv. 
Metropolitan Life Ins. Co. of New York, 
118 F.2d 430, affirming 32 F.Supp. 417. 

C.C.A.S.D. In ruling a motion for 
directed verdict, court should disregard 
inherently impossible testimony, such 
as testimony in conflict with indisputa- 
ble physical facts——Kuper v. Betzer, 
115 F.2d 842. 

C.C.A.Va. On defendant’s motion for 


 ~Davis, 117 ¥.2d 938, denying rehearing 
enttor H.2d- 625. 
3 C.C.A.Wis. In Illinois and in Wis- 
- consin, on a motion to direct a verdict 
the evidence and reasonable inferences 
to be drawn therefrom must be con- 
sidered in the light most favorable to 
the party against whom the motion is 
- directed._Storeck v. Northwestern Nat. 
Casualty Co., 115 F.2d 889. 
_  Ala.App. In determining the propri- 
ety of a general affirmative charge 
when requested by the defendant, the 
evidence offered by the plaintiff must 
be ‘accepted as _ true.—Sloss-Sheffield 
Steel & Iron Co. v. Willingham, 199 So. 
15, 29 Ala.App. 569, cause remanded 
199 So. 28, 240 Ala. 294. 
‘ Ariz. In considering defendant’s mo- 
tion for instructed verdict at close of 
-_-whole ease, it is court’s duty to appraise 
the evidence at its highest value in 
favor of plaintiff—Western Truck Lines 
-y. Du’ Vaull, 112 P.2d 589. 
_ The effect of defendant’s motion for 
instructed verdict at close of the whole 
ease is to admit the truth of all com- 
-_petent and relevant evidence introduced 
tending to sustain plaintiff's cause of 
action, whether offered by plaintiff or 
defendant, and, if the evidence when 
, thus treated establishes a right of re- 
—s covery in plaintiff, it is duty of court to 
deny the motion.—Western Truck Lines 
vy. Du Vaull, 112 P.2d 589. 


Cal.App. On a motion for a directed 
verdict, the adversary’s evidence must 


which may reasonably be drawn there- 
Beene eRe v. Bradshaw, 108 P.2d 


In considering a motion for a direct- 
ed verdict, neither the trial court nor 
. the reviewing court can be guided by 
the rules governing motions for a new 
_ trial—Hoppe v. Bradshaw, 108 P.2d 


Cal.App. An order directing jury 
to return verdict for defendant in ac- 
tion for negligence in effect deter- 
mined that, granting truth of testi- 
a mony, it was not sufficient to justify 
aw a decision that defendant was negli- 
i. * ee eon v. Higgins, 1i1~ P.2d 


i The question presented by a motion 
¢ for directed verdict is whether, under 
; established rules, in view of circum- 
stances, the evidence is legally suffi- 
cient, and comparative value of testi- 
mony of witnesses is not involved but 
only its effect after conceding truth 
of all witnesses.—Edelson vy. Higgins, 
111 P.2d 668. 


Cal.App. The right to direct a ver- 
dict, and hence the right to enter judg- 
ment notwithstanding the verdict, is 
to be exercised only when, after giving 
full scope to plaintiff's testimony and 
indulging in all favorable and legiti- 
mate inferences from it, there is no 
substantial evidence to support a ver- 
dict for plaintiff. Code Civ.Proc. § 629. 
—Van Rennes vy. Southern Counties 
Gas Co. of California, 113 P.2d 238. 

Cal.App. In the determination of a 
motion for directed verdict, evidence of 
adverse party and reasonable inferences 


that may be drawn therefrom must be 
conceded as true.—Helmuth v. Frame, 
115 P.2d 846. 


A “motion for directed verdict” is in 
the nature of a “demurrer to evidence” 
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and is governed by same rules.—Hel- 

muth vy. Frame, 115 P.2d 846. 

App.D.C. Motion by garnishee to 
direct a verdict admitted every fact in 
evidence which tended to sustain plain- 
tiff’s case, together with every infer- 
ence reasonably deducible therefrom. 
—Galt v. Phenix Indemnity Co., 120 
F.2d 723. 

Fla. A motion for a directed verdict 
admits not only the facts stated in the 
evidence adduced, but also admits any 
favorable conclusion in behalf of the 
adverse party that a jury might fairly 
and reasonably infer from the _ testi- 
mony.—Smith y. Burdine’s, Inc., 198 So. 
223. 

Fla. In directing verdict, trial court 
is governed practically by same rules 
applicable on demurrers to evidence.— 
Teddleton v. Florida Power & Light 
Co,, 200 So. 546. 

A party moving for directed verdict 
admits not only facts stated in evi- 
dence adduced but every conclusion, 
favorable to adverse party, that jury 
might fairly and reasonably infer from 
evidence.—Teddleton v. Florida Power 
& Light Co., 200 So. 546. 

Idaho. On motion for nonsuit or di- 
rected verdict, evidence must be con- 
strued in light most favorable to plain- 
tiff_—Department of Finance of State 
vy. Union Pac. R. Co., 104 P.2d 1110. 

Idaho. A party moving for a non- 
suit, for a directed verdict, or for judg- 
ment notwithstanding verdict, admits 
truth of his adversary’s evidence, and 
his adversary is entitled to the benefit 
of every inference favorable to him 
which may be drawn, legitimately, 
from any evidence before the court at 
the time the motion is _made.—Hobbs 
v. Union Pac. R. Co., 108 P.2d 841. 

On motion for nonsuit, or for direct- 
ed verdict, evidence should be con- 
strued most favorably to plaintiff, and 
motion denied where different inferenc- 
es may be drawn, reasonably, from the 


evidence, whether disputed or_undis- 
puted.—Hobbs v. Union Pace. Co., 
108 P.2d 841. 

Idaho. A motion for nonsuit and for 


directed verdict as well as a motion 
for judgment non obstante veredicto 
admits the truth of the adversary’s 
evidence and every inference of fact 
which may be legitimately drawn 


therefrom.—Stearns y. Graves, 111 P. 
2d 882. 
Ill. The party resisting a motion to 


direct a verdict is entitled to benefit 
of all the evidence in his favor, and 
the only question, on review, is wheth- 
er there is any evidence tending to 
prove the allegations in the complaint. 
—Ryan v. Deneen, 31 N.H.2d 582, 375 
Ill. 452. 

Ill, In considering a motion for a 
directed verdict, the evidence must be 
regarded in its aspects most favorable 
to party opposing motion.—Mitchell v. 
Louisville & N. R. Co., 31 N.H.2d 965, 
375 Ill. 545, reversing 27 N.H.2d 861, 
305 Ill.App. 635. 

Ill. Injured railroad employee’s 
statement that, before he had crawled 
under car, the foreman assured him 
that a blue light had been set out, 
would be taken as true on employer’s 
motion for directed  verdict.—Walaite 
v. Chicago, Ri I. & P. Ry. Co.) 33 N. 
E.2d 119, 376 Ill. 59, reversing 28 N. 
W.2d 149, 306 IllApp. 5. 

Ill A motion for directed verdict 
presents question whether there is any 
evidence fairly tending to prove the 
cause of action or fact affirmed, and 
trial court does not, on such motion, 
weigh evidence or consider its pre- 
ponderance.—Peters v. Peters, 33 N. 
H.2d 425, 376 Ill. 237. 

Ill. On motion to direct verdict for 
defendant, evidence is considered in 
aspect most favorable to plaintiff, with 
all inferences reasonably deducible 
therefrom, to determine whether there 
is total failure to prove an element 
essential to maintenance of cause of ac- 
tion alleged.—Beckett vy. F. W. Wool- 
worth Co., 84 N.H.2d 427, 376 Ill. 
470, reversing 28 N.E.2d 804, 306 Wl. 
App. 3%4. 

Ilu.App. Defendants’ motion for di- 
rected verdict and for judgment not- 


withstanding Verdict. for plaintiff 
sented to trial court a question of 
whether from the evidence in favor 0 
plaintiff, if considered to be true, to- 
gether with inferences that might be 
legitimately drawn therefrom, jury 
might reasonably have found for plain- 
tiff, but neither trial court nor Appel- 
late Court is required to weigh evi- 
dence and determine where prepond- 
erance lies.—Herb v. Pitcairn, 29 N.E 
2d 5438, 306 Ill.App. 583. 

Ill.App. Under federal law, in pass- 
ing on defendant’s motion for a direct- 
ed verdict at close of all the evidence, 
plaintiff is entitled to benefit of all 
the evidence favorable to him and all 
favorable inferences reasonably and 
naturally to be drawn from the _ evi- 
dence, in order to determine only if 
such evidence and inferences, if true, 
were sufficient to establish plaintiff's 
case.—Grosse v. Terminal R. Ass’n of 
St. Louis, 29 N.E.2d 1018. 

Ill.App. On motion for directed ver- 
dict for defendant at the conclusion of 
plaintiff’s evidence, evidence most fa- 
vorable to plaintiff together with all 
legal inferences to be drawn therefrom 
must be taken as true.—Cosmo v. See- 
gers, 30 N.E.2d 123, 307 Ill.App. 187. 

IlApp. In passing on motion __ for 
directed verdict for defendant, evidence 
in its aspect most favorable to plain- 
tiff, together with all reasonable infer- 
ences arising therefrom, must be taken 
most strongly in favor of plaintiff.— 
Keehn v.: Braubach, 30 N.E.2d 156, 307 
Ill.App. 339. 


In passing on motion for directed 
verdict for defendant, the evidence is 
not weighed, but all contradictory evi- 
dence or explanatory circumstances 
must be rejected, and the question pre- 
sented is whether there is any evi- 
dence fairly tending to prove the plain- 
tiff’s declaration—kKeehn y. Braubach, 
30 N.E.2d 156, 307 Ill.App. 339. 


Il.App. On defendant’s motion for 
peremptory instructions at close of 
plaintiff's case and of all evidence and 
motion for instruction notwithstanding 
verdict for plaintiff, trial court should 
consider plaintiff's evidence in its most 
favorable aspect, with all inferences 
therefrom most favorable to plaintiff.— 
Partridge v. Enterprise Transfer Co., 
30 N.E.2d 947, 307 Ill.App. 386. 


Ill.App. On motion for a directed 
verdict the evidence must be consid- 
ered in the light most favorable to the 
plaintiff and plaintiff must be given 
every reasonable intendment favorable 
to _him.—Schiermeier v. Hoeffken, 33 
N.E.2d 147, 309 Ill.App. 250. 


Iil.App. On defendant’s motion for 
a directed verdict, the court can only 
determine whether there is any evi- 
dence which, with all reasonable infer- 
ences therefrom, viewed in the light 
most favorable to the plaintiff, tends to 
prove the material allegations of the 
complaint or some count thereof, and 
if there is such evidence, it is trial 
court’s duty to deny the motion and 
submit the issues to the jury under 
proper instructions.—Gillett v. Wil- 
liamsville State Bank, 34 N.E.2d 552, 
310 Ill.App. 395. 


Ind.App. On motion for peremptory 
instruction, trial court must accept as 
true all facts which evidence tends to 
prove, draw all inferences which jury 
might reasonably draw against parties 
requesting instruction, and, in case of 
conflicting evidence, consider only that 
favorable to parties against whom in- 


struction is requested.—Bell y. Bell 
29 N.B.2d 358. , 
Ind.App. In passing upon motion to 


direct verdict for defendant, trial court 
will consider only evidence which is 
favorable to ptaintiff, and will consider 
all reasonable inferences in favor of 
plaintiff that may be reasonably dyawn 
therefrom.—Pontiac-Chicago Motor 
Exp. Co. v. George Cassons & Son, 34 
N.B.2d 171. 

_ Ind.App. In considering motion for 
instructed verdict, court must accept 
as true all facts which evidence tends 
to prove and all inferences reasonably 
deducible therefrom against mere 
party.—Lincoln Nat. Bank & Trust Co. 


. 


é CO Pee M 
of Fort yne vy. Parker, 34 N.B.2d 
190. init : : 


_lowa. In passing on defendant’s mo- 
tion for directed verdict, trial court 
had- duty to consider the evidence in 
light most favorable to plaintiff, and 
to consider all of the evidence, not 
merely that of defendant.—Lathrop v. 
Knight, 297 N.W. 291. 

Iowa. In passing on defendant’s mo- 
tion .for directed verdict, the court 
should consider plaintiff’s testimony in 


its most favorable light—Nagel v. 
ae Ey 298 N.W. 852, 230° Iowa 
Iowa. Evidence and justifiable in- 


ferences favorable to plaintiff must be 
accepted at their face value in deter- 
mining whether he has made a case 
submissible to the jury, but the evi- 
dence must be believable evidence.— 
Kapphahn v. Martin Hotel Co., 298 N. 
W. 901. 230 Iowa 739. 

Md. Before prayer for directed ver- 
dict can be granted, trial court must as- 
sume the truth of all evidence tending 
to sustain suit and of all inferences of 
fact fairly deducible therefrom, even 
though such evidence may be contra- 
dicted in every particular by opposing 
evidence.—Atholwood Development Co. 
v. Houston, 19 A.2d 706. 

Mass. Defendant’s motion for direct- 
ed verdict upon all the evidence at 
close of plaintiff’s evidence raised every 
defense that was open to defendant on 
the evidence as matter of law.—Drake 
vy. Boston Safe Deposit & Trust Co., 
30 N.B.2d 226. 

Mass. The test of correctness of trial 
judge’s action in ordering entry of ver- 
dict for defendant under leave re- 
served is whether the evidence in its 
aspect most favorable to plaintiff could 
rightky be found to support the conten- 
tions essential to maintenance of his 

- cause of action, irrespective of wheth- 
er exceptions were taken to trial court’s 
action. G.L.(Ter.Ed.) ¢. 231, § 120.— 
Brightman v. Blanchette, 30 N.H.2d 
864, 307 Mass. 584. 3 

Mich. On motion to direct a verdict 
for defendant, the evidence must be 
viewed in the light most favorable to 
plaintiff, and when so viewed, if por- 
tions of the Aen, sustain the 
theory of plaintiff, there is an issue of 
fact for the jury, whose duty it is to 
determine what weight is to be given 
to the testimony as a whole.—Neesley 
v. Lord, 297 N.W. 226, 297 Mich. 163. 

Minn. A motion for a directed ver- 
dict presents only a “question of law” 
to be determined by trial court, a 
right to be cautiously exercised.—Ap- 
plequist v. Oliver Iron Mining Co., 296 
N.W. 13. 


Mo. On defendant’s motion for di- 
rected verdict, plaintiff is entitled to 
benefit of defendant’s evidence, unless 
evidence runs contrary to plaintiff’s the- 
ory of recovery or contradicts his own 
testimony or testimony sought to be 
used is based solely on truth of fact 
denied by plaintiff.—Trower v. Missouri- 
F insas-Texas R. Co., 149 S.W.2d 792. 

Mo.App. In ruling on demurrer to 
the evidence, trial court and reviewing 
court must give plaintiff the benefit of 
all favorable inferences arising from all 
the evidence.—Poignee v. John Hancock 
Mut. Life Ins, Co., 147 S.W.2d 677. 

Mo.App. In personal injury suit, evi- 
dence must be viewed in light most 
favorable to plaintiff in determining 
whether he was guilty of contributory 
negligence as matter of law, as con- 
tended by defendant moving for direct- 
ed verdict.—Taylor v. Alton R. Co., 148 
S.W.2d 806. 

Neb. The truth of all material and 
relevant evidence submitted on behalf 
of the party against whom a motion 
for directed verdict is made must be 
admitted, and such party is entitled to 
have every econtroverted fact resolved 
in his favor, and, in addition, the bene- 
fit of every inference that may be 
reasonably deduced from the facts in 


evidence.—Klement v. Lindell, 298 N. 
Wielod. 
Neb. On defendant’s motion for di- 


rected verdict, plaintiff was entitled to 
have every controverted fact resolved 
in her favor and to receive the benefit 


pate 


a 


of every inference that might be rea- 


sonably deduced from the facts in evi- 
dence, and on appeal the Supreme 
Court would consider the evidence in 
conformity with that rule—Groat v. 
Clausen, 298 N.W. 563. +! 

Neb. Where, on jury trial, at close 
of plaintiff’s evidence, defendant moved 
court for directed verdict in his favor, 
such motion must be treated as ad- 
mission of truth of all material and 
relevant evidence admitted favorable to 
plaintiff, and all reasonable and prop- 
er inferences to be drawn therefrom, 
and if evidence is sufficient, if believed 
by jury, to sustain allegations of pe- 
tition, and petition states cause of ac- 
poy ae popes be overruled.— 

arish v. Coun Mire Ins. Co., 298 N. 
W. 702. if 

Neb. A motion for directed verdict 
must be treated as an admission of all 
material evidence of movant’s adversary, 
and entitles him to have every contro- 
verted fact resolved in his favor and to 
benefit of every inference reasonably 
deducible from 
Metz, 299 N.W. 643. 

‘N.J._ In passing on motion to direct 
a verdict, the evidence will not be 
weighed, and the party against whom 
motion is made is entitled to have all 
the evidence in his favor and all legiti- 
mate inferences to be drawn therefrom 
treated as true, and, if fair-minded men 
may honestly differ as to conclusion to 
be reached from that evidence, the case 
must be submitted to the jury.—Do- 
brow v. Hertz, 15 A.2d 749, 125 N.J. 
L. 347. 

N.J. In determining sufficiency of 
evidence to take case to jury on motion 
to direct verdict for defendant, plaintiff 
was given benefit of legitimate infer- 
ences which might be drawn from the 
evidence in his favor.—Arrington vy. 
White, 19 A.2d 627, 126 N.J.L. 651. 

N.J.Sup. In determining motion to 
direct a verdict, all proofs and proper 
inferences deducible from _ evidence, 
which support the claim of the party 
against whom the motion is made, must 
be accepted as true.—Overman y. Trust 
oa ee Jersey, 18 A.2d 615, 126 N. 


N.Y. In action by salesman to recov- 
er commissions based on sales made by 
exclusive distributor who was procured 
for employer by salesman and for dam- 
ages for wrongful discharge, where 
salesman alleged that his original em- 
ployment contract was modified so as 
to authorize him to procure an ex- 
clusive distributor for employer under 
an arrangement whereby he was to re- 
ceive commissions for life of distribu- 
tor’s contract, employer by moving for 
a directed verdict in salesman’s favor 
to extent of commissions arising out of 
sales by distributor which were ac- 
cepted and approved prior to termina- 
tion of distributor’s contract, admitted 
that salesman’s contract had been so 
modified.—Hedeman Vv. Fairbanks, 
Morse & Co., 36 N.H.2d 129, 286 N.Y. 
240, reversing 21 N.Y.S.2d 151, 259 
App.Div. 9938, reargument denied 23 
N.Y.S.2d 551, 260 App.Div. 859. 

N.C. Evidence which makes _ for 
plaintiff's claim, or tends to support 
his cause of action, is to be taken in 
its most favorable light for plaintiff, 
and plaintiff is entitled to benefit of 
every reasonable intendment upon the 
evidence, and every reasonable infer- 
ence to be drawn therefrom.—Bechtler 
Vege acne LS hizde sel, clo NAO: 

Ohio. A motion for a directed ver- 
dict presents to the trial court the 
question whether the evidence adduced, 
together with all inferences reasonably 
deducible therefrom and _ construed 
most strongly in favor of the party 
against whom the motion is made, is 
sufficient in law to present a jury ques- 
tion on the issue involved.—Graulty v. 
Industrial Commission, 30 N.H.2d 337, 
137 Ohio St. 341. : 

Ohio. The statute requiring a sepa- 
rate statement of conclusions of fact 
and law, when requested, where ques- 
tions of fact are tried by the court, is 
not confined to cases tried without a 
jury, but applies where both parties 


evidence.—Parks  v.! 
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, 
move for a directed verdict at the close 
of all the evidence, and the refusal to a 
make such a statement is prejudicial 
error. Gen.Code, § a OL ee 
ieee 30 N.H.2d 808, 137 Ohio St. — 

a 
Le 


ot 
the party against whom the — 


ans, 31 N.E.2d 103. ¥ 
_Ohio App. On motion to direct a ver- 
dict, the party against whom the mo- ~ 
tion is made is entitled to have the evi- 
dence construed most strongly in his 
favor, but if upon any essential issue, 
after giving the evidence such favor- 
able construction, reasonable minds can 
reasonably come to but one conclusion, 
and that conclusion is adverse to that — . 
party, the judge should direct a veroum 
dict against him.—Williams v. Midden- 
dorf, 32 N.E.2d 436. : vie ine 
Ohio App. On motion to direct yer- 
dict, evidence must be construed most ~ 
strongly in favor of party against a" 
whom motion is made, but if reason-  — 
able minds can reasonably come to but — 
one conclusion, which is adverse me 
such party, on any essential issue, aft Pie 
er giving evidence such constructi 
judge should direct verdict agains 
such party.—Colwell v. Dwyer, 35 N.E. 
2d 789. Pawnee 5, 
Ohio App. In action by insurer to 
recover as subrogee of insured owner of 
automobile against operator of auto- — 
mobile that came into collision with — 
insured’s automobile, the question be- — 
fore trial court on defendant’s motion — 
for an instructed verdict at close of 
plaintiff’s evidence required that con- — 
duct of parties be weighed in light of 
Lis 


changing scene of the occurrence.— 
Buckeye Union Casualty Co. v. Oel- Ke 
schlaeger, 36 N.E.2d 152, +) nee 

Ohio App. Where trial court over- 
ruled defendant’s motion, which was 
made_ before evidence had been sub- — 
mitted, that defendant be discharged Dey 
cause no cause of action was stated — 
against him, and no ruling was made on 
defendant’s objections to court’s Jus ay 
risdiction over defendant, and court con- — 
tinued with trial, the objections were, 
in effect, overruled.-Hoffman v. John- 
ston, 36 N.H.2d 184. Yee 

Okl. A trial court has the duty when 
ruling on motion for directed verdict, at 
close of all evidence, to disregard all 
evidence unfavorable to the party 
acainst whom the verdict is sought, as 
well as incompetent evidence, and con- 
cede to be true all evidence supporting 
the view of the party against whom the — 
motion is made, and when that has ; 
been done, unless no recovery can be | 
had on any view of the moving party’s 
evidence, the case should be left to 
the jury.—Fullgraf v. Oklaboma Ry. 
Covet VPs 2delOnr2: 

Or. In considering a motion for a 
directed verdict, court is not concerned 
with a conflict of evidence, and every 
reasonable intendment must be given 
to evidence tending to support aliega- 
tions of complaint.—Hlenberger vy. Fre- 
mont Land Co., 107 P.2d 837. 

Or. In considering defendant’s mo- 
tion for directed verdict, court gives 
plaintiff benefit, not only of his own 
evidence, but of any evidence favorable 
to him, though introduced by defend- 
ant.—Bunnell v. Parelius, 111 P.2d 88. 

R.I. On defendant’s motion for di- 
rected verdict, court must view evi- 
dence in light most favorable to plain- 
tiff—Hayman y. Union Corporation, 17 
A.2d 30. 

R.I. On defendant’s motion for di- 
rected verdict, evidence was to be con- 
sidered most favorably to the plaintiff. 
—Hill v. Cabral, 18 A.2d 145. 

R.I. On defendant’s motion for di- 
rected verdict, trial justice should yiew 
all evidence most favorably to plaintiff, 
and consider such reasonable inferences 
therefrom ag may be favorable to 
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of witnesses vr weight of testimony.— 
McDonald v. F. W. Woolworth Co., 
20 A.2d. 259. i 
RI. On motion for nonsuit, as on 
motion by defendant for a direction of 
verdict, evidence and reasonable infer- 
ences therefrom are to be viewed most 
favorably to plaintiff, and weight of 
evidence is not before trial justice.— 
Banewicz v. Sullivan, 20 A.2d 2738. __ 
‘R.I. In passing upon motion for di- 
es ey rected verdict, judge should not con- 
sider credibility of witnesses nor 
weight of evidence, but should view the 
evidence and reasonable inferences 
therefrom most favorably to the party 
opposing the motion, in determining 
whether there is conflicting evidence 
- upon material issues of fact to be de- 
arp ermined by the jury_in the first in- 
stance.—Robitaille vy. Proctor, 20 A.2d 
: 6 


R.I. On a motion for a directed 
dict, all reasonable inferences must 
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ion for a directed verdict for defend- 
nt, plaintiff 
een on the sidewalk when she was 
truck and knocked down by the auto- 
obile—Goff v. Craft’s, Inc., 20 A.2d 
, reargument denied 21 A.2d 10. 
. On defendant’s motion for di- 
ected verdict in action for injuries, 
trial court was required to view all 
evidence most favorably to plaintiff 
and draw therefrom all reasonable in- 
rences in his favor in determining 
whether plaintiff was contributorily 
negligent and whether there was suf- 
‘ficient evidence of proximate cause of 
_ plaintiff's injuries to take case _to 
jury.—Harrington v. Liggett Drug Co., 
2d 537. 
On motion for directed verdict, 
dence and reasonable inferences 
refrom must be viewed most favor- 
bly for party opposing motion.—Sted- 
n v. Hinman, 21 2d 10. 
The witnesses’ credibility or weight 
of evidence is not before trial justice 
in passing on motion for directed ver- 
_dict.—Stedman v. Hinman, 21 A.2 


S.C. The evidence must be construed 

from aspect most favorable to plaintiff 

when motion for nonsuit or directed 

verdict is made by defendant.—Whisen- 

hunt v. Atlantic Coast Line R. Co., 10 
§.E.2d 305, 195 S.C. 213. 


-§.C. In considering motions for non- 
suit or directed verdict, court must view 
the evidence in the most favorable light 
to the party against whom such mo- 
- tions are made.—Bedford v. Armory 

- Wholesale Grocery Co., 10 S.H.2d 330, 
195 S.C. 150. 


: S.C. On defendants’ motions for non- 
ay suit and directed verdict, the trial 
court must view the testimony for 
plaintiff in the most favorable light 
to him.—Bingham v. Powell, 11 S.E. 
2d 275, 195 S.C. 238. 


_ §$.C. In considering defendants’ mo- 
tion for a directed verdict, the evi- 
dence must be viewed in the light most 
favorable to the plaintiff—Neese v. 

Toms, 12 8.H.2d 859, 196 S.C. 67. 

§.C. In considering motions for non- 
- guit or directed verdict, all testimony 
must be viewed in the light most favor- 
able to the plaintiff, and if more than 
one reasonable inference can be drawn 
from the testimony, it is the duty of 
the trial judge to submit the case to 
the jury.—Crosby y. City of Chester, 
14 S.b.2d 652, 197.S.C. 66. 

§.C. Qn defendant’s motion for di- 
rected verdict, sufficiency of plaintiff's 
evidence was not for trial judge’s con- 
sideration, and, if there was any com- 
petent and relevant evidence for plain- 
tiff, judge was bound to submit case 
to jury.—Lazar v. Great Atlantic & 


Hay 


Pee plaintiff, and not pass upon credibility — Pacific Tea Co., 14 S.H.2d 56 


must be deemed to have: 


74. 


‘s.0. A servant who is ‘performing 


some act in furtherance of the master’s - 


business is acting within ‘‘scope of 
employment” though he may exceed 
his authority, and any doubt whether 
servant was acting within scope of au- 
thority will be resolved against master 
at least to extent of requiring submis- 
sion of question to jury.—Hyde_ Vv. 


Southern Grocery Stores,~15 S.H.2d 
358,71 19%, S.C 263: 
Tenn.App. The evidence must be 


construed most strongly in plaintiffs’ 
favor on defendant’s motions for di- 
rected verdicts.—Fulmer- y. Jennings, 
148 S.W.2d 39. 

Tex.Civ.App. Where a motion is 
made for a directed verdict, the court 
will presume the evidence of the oppo- 
site party to be true, and give that 
evidence the most favorable construc- 
tion that it will bear, and give to the 
opposite party all reasonable inferenc- 
es arising therefrom.—Barrett v. Com- 
peonclat Standard Ins. Co., 145 S.W.2d 


All contradictory evidence will be 
disregarded, when determining if a di- 
rected verdict should be given against 
a party.—Barrett v. Commercial Stand- 
ard Ins. Co., 145 S.W.2d 3165. 

Tex.Civ.App. On motion to direct a 
verdict, evidence of the opposite party 
is taken as true and given most favor- 
able construction and benefit of all rea- 
sonable inferences, other evidence being 
disregarded.—Lone Star Gas Co. Vv. 
Bradford, 147 S.W.2d 547, error dis- 
missed, judgment correct. 

Tex.Ciy.App. A litigant who requests 
the court to give peremptory instruc- 
tion in his favor admits as true all 
evidence supporting the contentions of 
the adverse party.—Lipscomb vy. Hous- 
ton Electric Co., 149 S.W.2d 1042. 

Tex.Civ.App. Where the trial judge 
directed the jury to return a verdict 
for plaintiff for a specified amount, he 
thereby assumed that every fact essen- 
tial to plaintiff's recovery in the 
amount awarded was conclusively es- 
tablished by competent evidence.— 
Great American Indemnity Co. v. 
Blakey, 151 S.W.2d, 318, error. dis- 
missed, judgment correct. 

Tex.Civ.App. In passing upon. the 
competency of evidence to raise an is- 
sue of negligence, it is duty of court 
to view the evidence and all reasonable 
inferences that may be drawn there- 
from in most favorable light for plain- 
tiff, and, if there is any evidence ei- 
ther direct or circumstantial which 
when thus viewed may serve as basis 
for a legal inference of facts sought to 
be established, issue should be submit- 
ted to the jury.—Texas Pacific Coal & 
Oil Co. v. Wells, 151 S.W.2d 927, error 
granted. 

Wash, A challenge to sufficiency of 
evidence or motion for nonsuit admits 
truth of plaintiff’s evidence and all in- 
ferences that reasonably can be drawn 
therefrom, and requires that evidence 
be interpreted most strongly against 
defendant and in the light most favor- 
able to plaintiff.icLindberg v. Steele, 
104 P.2d 940. 

In the determination of challenge to 
sufficiency of evidence or motion for 
nonsuit, even though plaintiff’s evidence 
is in some respects unfavorable to 
plaintiff, plaintiff is not bound by un- 
favorable portion of such evidence, but 
is entitled to have case submitted to 
jury on basis of evidence which is most 
favorable to plaintiff’s contention.— 
Lindberg v. Steele, 104 P.2d 940. 

Wash. On challenge to sufficiency of 
plaintiff's evidence or on motion for 
nonsuit, even though plaintiff’s evi- 
dence is in some respects unfavorable 
to him, he is not bound by unfuvor- 
able part thereof, but igs entitled to 
have his case submitted to jury on 


‘basis of evidence which is most fa- 


vorable to his position, and motion 
for judgment notwithstanding verdict 
must be tested by same rule.—Moen y, 
Chestnut, 113 P.2d 1030. 

W.Va. Every reasonable and _ legiti- 
mate inference favorable to plaintiff 
fairly arising from evidence considered 


0, 197 8 as a wh 


trial cou 


S.E.2d 115. ‘ ‘ 
W.Va. The trial court, before di- 
recting verdict for defendant, should 
entertain every reasonable and _ legiti- 
mate inference favorable to plaintiff 
fairly arising from the evidence, con- 
sidered as a whole, and those facts 
should be assumed as true which the 
jury may properly find under the evi- 
dence.—Boyce v. Black, 15 S.E.2d 588. 
§ 439 
Ok]. Where, under’ the _ evidence, 
plaintiff was entitled to directed ver- 
dict except for amount of plaintiff’s re-- 
covery, it was error to deny plaintiff's 
requested instruction to such effect.— 
itna Life Ins. Co. v. Mosburg, 109 P. 
2d 498. 
§ 448 


Il.App. Where evidence was con- 
flicting, and one defendant moved at 
close of all evidence for directed ver- 
dict, the better practice was for court 
to reserve decision. Smith-Hurd Stats. 
ce. 110, § 192.—Harrison v. Yellow Cab 
Co., 31 N.B.2d eae LilApp. 47. 


§ 

Pa. If jury retused to return a ver- 
dict as directed by trial judge acting 
within scope of his authority, the issue 
having become one of law, judge could 
direct clerk of court to enter verdict 
he had_ directed recusant jury to re- 
turn.—Cherniak v. Prudentiak Ins, Co. 
of America, 14 A.2d 334, 339 Pa. 73. 
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N.C. Where the jury is unable to 
agree on a verdict, the parties may 
waive a jury trial and submit the whole 
controversy to the court for final deter- 
mination both with respect to the law 
and the facts.—Freeman y. Ball, 13 S. 
H.2d 531, 219 N.C. 329... 

Pa. The dismissal of a motion for 
judgment on the whole record after 
disagreement of the jury on ground 
that justice required a retrial of the 
case because the trial] judge thought 
that he had unduly restricted plain-. 
tiff’s proofs was conclusive on the 
Supreme Court where no abuse of dis- 
cretion was shown. 12 P.S. § 684.— 
Phillips v. American Stores Co., 20 
A.2d,.190,, 342) Pa... 33. 

Pa. Under statute providing for en- 
try of judgment on the whole record 
after disagreement of the jury, such 
judgment can be entered only if bind- 
ing instructions should have been giv- 
en at the trial. 12 PS. 684.—Sha- 
piro v. Philadelphia Electric Co., 21 
A.2d 26, 342 Pa. 416. 

Pa.Com.Pl. In an action by a bene- 
ficiary under a life insurance policy to 
recover from the insurer, the defend- 
ant moved for judgment on the whole 
record following a disagreement of the 
jury. In the written application for 
the policy which was attached to and 
made part of the policy, the applicant . 
agreed that ‘‘there shall be no con- 
tract of insurance until a policy shall 
have been issued by the company and 
delivered by a duly authorized agent 
of the company and the first premium 
paid thereon all during my litetime.’” 
The policy provided that “The fore- 
going agreement is made in considera- 
tion of the payment of the first premi- 
UB on delivery hereof and of 
the payment of turther premiums of 
like amount on the sixteenth day of 
January * * . Upon payment of 
the first premium this policy takes ef- 
fect as of the sixteenth day of January, 
1939.” At the trial, the plaintiff or- 
fered no evidence other than the policy 
and the testimony of the beneficiary 
that she received the policy from her 
husband. The defendant offered in evi- 
dence the receipt for the payment of 
the first premium and produced testi- 
mony indicating, inter alia: that said 
receipt was received at its branch of- 
fice unsigned; that upon payment of 
the first premium this receipt would 
have been forwarded to the insured, but 
when insured died without payment of 
the premium the receipt was returned 


rsigned by ; g of. pant 
pany. Held, tha plaintiff has 
mot carried the burden of proof to 
show that the first premium was paid 
and that the policy was valid and ef- 
fective; the defendant’s motion for 
judgment on the whole record must, 
therefore, be granted.—Woloshin  v. 
Guardian Life Ins. Co. of America, 49 
Dauph. 371. 

Pa.Com.Pl. In considering a motion 
for judgment in favor of the defend- 
ant on the whole record after disagree- 
ment by the jury, the court must re- 
view the record in the light most fa- 
vorable to the plaintiff, giving him the 
benefit of every reasonable inference. 
The test is whether the trial judge 
should have granted binding instruc- 
sane ited the trial—Todd vy. Simpers, 29 

el, 


459 
Pa.Com.PIl. Where counsel for de- 
fendant was accused of making improp- 
er remarks in his closing argument, 
such remarks, if not prejudicial, would 
not be sufficient grounds for the with- 
drawal of a juror—Dolak vy. Kuli- 

Kowski, 20 Wash. 162. 


§ 460 

Mo.App. “Instructions” are presid- 
ing judge’s written address, informing 
jury of law applicable to given facts 
constituting cause at trial, and are to 
be carried by jury to their room for 
guidance in reaching’ correct verdict 
according to law and evidence.—Palmer 
v. Hygrade Water & Soda Co., 151 S. 
W.2d 548. 


§ 461 
Ala. Refusal of requested charges 
was not error where charges er 
either bad in form or invasive of jury’ 
province.—Barber vy. Martin, 200 ee 
787, 240 Ala. 656. 


Ind. The purpose of all instructions 
is to inform the jury regarding the law 
applicable to the facts of a particular 
case.—Lindley v. Sink, 30 N.H.2d 456. 

Mo. The primary purpose of in- 
structions is to guide the jury in reach- 
inz a just verdict.—White v. Kansas 
City Public Service Co., 149 S.W.2d 375, 
reversing 140 S.W.2d TAN 


§ 468 

Mo.App. In action for damages for 
breach of contract where there was an 
issue as to whether a writing evidenc- 
ing contract was sufficient to satisfy re- 
quirements of statute of frauds, an 
“instruction referring to writing as “the 
memorandum of sale and purchase” 
was not objectionable as being a “coin- 
ment on evidence’’, since trial court 
was merely identifying writing. Mo. 
St.Ann. § 2968, p. 1853.—Weil Clothing 
- ye National Garment Co., 148 S.W. 


N.J. A charge with reference to 
deposition of witness in a foreign ju- 
risdiction admitted in evidence that, 
“You haven’t had a chance to examine 
him on the witness stand and his tes- 
stimony you must analyze from the rec- 
ord itself. If you want to draw infer- 
ence from the fact that he is not here, 
you have a perfect right to do so ex- 
cept you must remember he is not sub- 
ject to our judicial process,’ was erro- 
neous, since deposition properly admit- 
ted was entitled to become part of the 

proof without comment. N.J.S.A. 
ie 100-1.—Max v. Max, 15 A.2d 616, 125 
Noise 271, affirming 10 A.2d 163, 123 
N.J.L. 580. 

N.J. Where a request to charge con- 
tains no principle of law but is mere 
comment on evidence, there is no ob- 
ligation on trial judge to charge such 
comment.—Hichelberger v. Inter-City 
Transp. Co., 15 A.2d. 758, 125 N.J.L. 
ope affirming 10 A.2d 267, 123 N.J.L. 
5 


N.J.Sup. Even in a jury trial, wheth- 
er in a civil or criminal case, trial 
judge has the right and frequently is 
under the duty to comment u yea the 


evidence, provided he leave the de- 
termination to the fact-findin body.— 
Licker v. J. G. Martin Box Co., 21 A, 


2d 595, 127 N.J.L, 136. 


; ‘alse, jury van reen Re 


_testim may 
his testimony altogether aca should do. 


so if witness has AEE worn false- 
ly to a material fact, ut court may 
not require jury to dlereaye the evi- 
dence altogether.—Norfolk & W. Ry. 
Co. v. McKenzie, 116-F.2d 632. 

Ind. In action on life policy, instruc- 
tion that statements by insurer’s of- 
ficers and employees that they would 
not have accepted risk or would have 
charged higher rate if they had known 
the facts were not conclusive was er- 
roneous as tending to discredit witness- 
es, since “conclusive” is sometimes used 
in the sense of “determinative”, but 
also. may mean “conyincing.”—-New 
York Life Ins. Co. vy. Kuhlenschmidt, 
33 N.H.2d 340. 

Miss. The giving of instruction to 
entirely disregard entire evidence of 
witness who has knowingly and mali- 
ciously sworn falsely to any material 
fact was reversible error, as violating 
statute prohibiting judge from chureg- 
ing jury as to weight of evidence. 
Code 1930, § 586.—Metropolitan Life 
Ins. Co. v. Wright, 199 So, 289, fol- 
lowed in Metropolitan Life Ins. Co. v. 
Larkin, 199 So. 293. 

N.Y.App.Div. In action for injuries 
allegedly resulting from use of cos- 
metie, plaintiff's testimony that she 

urchased and used cosmetic and fol- 

owed instructions on jar, that she did 
not use any other cream during the 
same period, that she had never been 
affected by other cosmetics or face 
lotions, that she never used soap in 
cleaning her face, that none of the 
various creams which she had _ used 
for 27 years had caused unusual re- 
actions, and that she still experienced 
extreme sensitiveness on her face, be- 
ing peculiarly in. knowledge of inter- 
ested party, was subject to scrutiny by 
triers of fact, and it was error to de- 
prive triers of right to question such 
testimony.—Wise v. Hirestra Labora- 
tories, 28 N.Y.S.2d 382, 262 App.Div. 
147. 

Pa.Super. There was no error in tri- 
al judge’s summarization of counsel’s 
criticism of two apparently disinter- 
ested witnesses, where judge told jury 
that in view of criticism it would be 
jury’s duty to consider that testimony 
in light of other testimony in the 
case.—Drake v. Emhoff, 21 A.2d 492. 
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Ala.App. A requested written charge 
which assumes as true any matters as 
to which there is testimony that af- 
fords ground for inference of their un- 
truth should not be given, nor should 
a@ special written charge assume as true 
a disputed fact.—Sloss-Sheffield Steel & 
Iron Co. v. Willingham, 199 So. 15, 
29 Ala.App. 569, cause remanded 199 
So. 28, 240 Ala. 294. 

Ga. A charge that if there was a 
real indebtedness in suit to set aside 
allegedly fraudulent deed, and deed was 
given bona fide to secure it or pay it, 
and taken without knowledge of any 
fraud, and there was no fraud in the 
transaction, then the fact of disparity 
between the actual indebtedness and the 
deed would not of itself justify hold- 
ing that the deed was fraudulent and 
should be canceled, was erroneous as in 
effect taking from the jury the ques- 
tion whether the transaction was 
fraudulent because of the disparity be- 
tween the actual indebtedness and the 
property conveyed.—First Nat. Bank of 
Cornelia y. Kelly, 10 S.H.2d 66, 190 
Ga. 603. 

Ga. In suit against deceased’s exec- 
utrices and executor to establish a re- 
sulting trust, instruction that for 
plaintiffs to recover it must appear 
from the evidence that deceased, at 
time he allegedly acquired alleged in- 
terest of plaintiffs in realty, had actual 
notice of plaintiffs’ interest, was objec- 
tionable for intimating that plaintiffs 
did have an interest in the realty.— 
Lewis v. Patterson, 12 S.H.2d 5938, 191 
Ga. 348. 

Ky. In action for trespass to land, 
instructions which assumed that plain- 
tiffs were the owners of land if it lay 


tenant who allegedly slipped on 


.—Bryant — j ze tH 
2085, 284 Ky. “bos. ae 
Mo.App. An. Indtrutoogel aah 


‘sumes material controverted 
erroneous.—Baird yv. National 
Foundation, 144 S.W.2d 85 

Mo.App. In action for damages 
breach of contract under “el 
fendant allegedly agreed to sell 
chandise to plaintiff sere te 
Has yi a salesman in ma 


Con +. 148 swe 2d 5386. 

Mo.App. inetrcerenes 
true controverted facts are e 
Bergerson v. General Ins. Co. 


Mo.A 
which covered phar ie whil 
at certain place for loss of pro 
another place on theory that i 
consented to removal, instruction 
covered the whole case, and wh: 
so drawn as to avoid error p' 
oat in former opinion of Court | 
peals, was not erroneous as assU 


mitting issues upon which there 
no evidence.—Beryerson vy. Gener: 
Co. of America. of Seattle, Wa 
S.W.2d 812, a 
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Ind.App. The trial court mae 
to certain facts without assumin 
they have been found and instruct 
on the law applicable if those | 
are found.—Jones v. Kasper, 33 } 


; § 484 


Ala. In action against lan 


ment house floor, charge directi: 
dict for landlord if evidence s. 
that tenant's injuries ‘resulted fi 
her own misstep was erroneous : 
suming that tenant made aecled 
that misstep was negiigence.—Pr 
v. LaSalle Apartments, 3 So.2d si 

Cal.App. Instruction authorizing 
covery for injuries sustained by 
tiff when she fell on waxed floor 
fendants’ store, if injuries were 
tained without plaintiff’s fault and ; 
proximately caused by the dangerous 
condition of floor, and that dange: ae 
condition was known or in exercise of 


reasonable care should have been — 
known to defendants, and danger 
any was not obvious and was not known 
to plaintiff, was erroneous, on ground | 
that it assumed that floor was — 
dangerous condition, since whether 
was in such condition was one oto 


277. 


Colo. Requested instruction 
pedestrian in traversing over cro: 
walks is charged with duty of usi Se 
ordinary care and under conditions of — 
increased danger there is imposed _ 
duty of increased care was prope 
refused since it assumed that there 
were conditions of increased danger.— 
City and County of Denver v. Caton, | 
114 P.2d 553. erat 

Il.App. Defendant’s requested in- 
struction which assumed guilt of plain- — 
tiff of contributory negligence was — 
properly refused as assuming a con- ~ 
troverted fact.—Edwards y. Hill-Thom-— 
as Lime & Cement Co., 32 N.H.2d 945. 
309 IlL App. 168. ' 

Ind.App. In action for repayment of 
money had and received by vendors 
under contract for sale of land, where 
uncertainty existed whether real estate 
described in tendered deed was the real 
estate about which the parties contract- 
ed, and evidence regarding time of de- 
mand for deed was conflicting, giving 
of instruction that before commence- 
ment of trial vendors brought into 
court a deed to the real estate in ques- 
tion and that a valid tender was made 
was reversible error because instruc- 
tion invaded jury’s province.—Kolling 
v. Martin, 33 N.E.2d 808 

Iowa. In action for injuries sus- 
tained in collision between automobile 


ee cas, 
if 


about 1% miles away, instruction rela- 


Hy 


ot 


she 8) 


iar 7 e 


and approaching truck, an instruction 
that two drivers ahead of truck hud 
violated the law in stopping on the 
highway, and that truck driver had 
right to presume that they would not 
do so, was properly refused where in- 
struction assumed that they did stop 


before the collision and greater weight 


of the evidence was to the contrary.— 


Bailey v. Fredericksburg Produce 
» Ass'n, 295 N.W. 122. ’ is 
foe N.C. In consolidated suits arising 

out of intersectional collision, where 


evidence showed that defendant driver 


was traveling on dominant street, but 
also showed negligence on part of de- 

fendant in approaching intersection at 
a high rate of speed, defendant’s re- 


quested instructions asserting defense 


of right of way, which assumed de- 


fendant driver was not negligent, were 
properly refused.cSwinson vy. Nance, 
20284, 219 N.C. 772. 
Wash. In action for wrongful deaths 
resulting from collision between auto- 
mobile and truck, where there was no 


sign on highway at point of collision 


limiting speed, and closest sign was 


tive to speed should have gone no fur- 


ther than to inform jury that if they 


found that there was a maximum speed 


limit of 25 miles per hour at point of 
— collision, 


and that truck driver was 
exceeding such speed limit, the driver 
and the owner of truck would be guilty 


of negiigence, and instruction stating 


without qualification that maximum 


speed limit at point of collision was 


25 miles per hour, was improper.— 
Sweazey v. Valley Transport, 107 P.2d 


_ 567. 
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De Ala: Charge that if jury credited 


* phase of evidence tending to show that 


‘husband directly or indirectly partici- 
- pated in execution of will allegediy ex- 


., ecutead by wife after will which was 


offered for probate, and participated in 
tearing, burning or obliterating the will 


- propounded for probate, burden was on 


husband to show absence of coercion or 
fraud exercised by husband over wife, 
was not objectionable on ground that it 
assumed that relation of husband and 


_ wife was a “confidential relation’ since 


 derson, 1 So.2d 


the relation of husband and wife as a 
general rule is as a matter of law one 
of confidence aie ee v. An- 
_ Ark. Instruction that if employer 
failed to warn employee of danger of 
working with lime and cement and 


such failure was proximate cause of 


employee’s injury, jury should find for 
employee, was not subject to criticism 
that failure to warn employee and prox- 
imate cause were assumed.—Harmon y. 
Ward, 149 S.W.2d 575. 


Cal. In suit by motorcyclist to re- 
cover from water company for injuries 
sustained when motorcycle struck hole 
in road, on theory that road was 
eaused to sink by water escaping from 
company’s broken pipe into __ filled 
ground, an instruction, that when a 
thing which causes injury is under 
management of a defendant, and acci- 
dent is such as in ordinary course of 
things does not happen if those who 
have the management use ordinary 
eare, it affords reasonable evidence, in 
absence of explanation by defendant, 
that accident arose from want of ordi- 
nary care, was not erroneous because 
there was no claim that road was un- 
der the management of defendant, since 
it could not be assumed that the state 
highway department would deny per- 
mission to the water company to re- 
pair the pipe—Juchert v. California 
Water Service Co., 106 P.2d 886, prior 
opinion 97 P.2d 259. 


In suit by motorcyclist to recover 
from water company for injuries sus- 
tained when motorcycle struck hole in 
road, on theory that road was caused 
to sink by water escaping from compa- 
ny’s broken pipe into filled ground, 
instruction that, if water company had 
exclusive control and management of 
water pipe and water was permitted 
to escape therefrom, the escaping of 
the water from the pipe afforded evi- 
dence, in absence of explanation, that 


it arose from want of ordinary care on 
part of water company in management 
of the pipe, was not erroneous on 
ground that it assumed that water 
escaping from pipe caused motorcy- 
clist’s injuries.—Juchert v. California 
Water Service Co.. 106 P.2d 886, prior 
opinion 97 P.2d 259. ye 

Cal.App. Where evidence indicated 
that pedestrian looked to right on 
reaching curb and observed motorist 
approaching from that direction, that 
pedestrian then started across street 
and did not again look to right, in- 
structions regarding pedestrian’s duty 
to look and take precautions for his 
own safety were based upon the evi- 
dence and were not objectionable on 
ground that they assumed that pedes- 
trian walked directly into path of dan- 
ger without taking precaution. Vehicle 
Code, § 562, St.1935, p. 188.—Colburn 
v. Sehilling, 107 P.2d 279. 

Cal.App. In action against school 
district for death of one student and 
injury to another as result of automo- 
bile accident while riding home with 
another student from practice of junior 
eollege tennis team, as directed by 
teacher in charge of practice, instruc- 
tion setting forth plaintiffs’ allegation 
that district furnished automobile driv- 
en by student was not erroneous as as- 
suming a fact in dispute, especially 
where trial court also gave instruction 
that mere fact that school district did 
not provide bus transportation for ten- 
nis team could not be made basis of 
liability on behalf of district, as school 
district had no obligation so to do.— 
Hanson v. Reedley Joint Union High 
School Dist., 111 P.2d 415. 

Cal.App. In action for death of 
laintiff’s 15 year old boy who died 
rom injuries. sustained when he fell 
from rear of a truck used in hauling 
school children after he bad caught 
the truck while it was in motion, an 
instruction containing a statement of 
the general rule applicable to the duty 
of an adult toward a child and telling 
jury that it was driver’s duty to an- 
ticipate such conduct as was normal 
from children of the boy’s age was 
not objectionable as erroneously as- 
suming that the boy did not possess 
mature faculties, and that his con- 
duct was thoughtless and impulsive.— 
Hernandez v. Murphy, 115 P.2d 565. 


Mo. In action against owner of truck 
eolliding at intersection with automo- 
bile in funeral procession for death of 
guest in automobile, plaintiff’s main 
instruction hypothesizing undisputed 
facts and directing verdict if automo- 
bile entered and crossed intersection 
following closely the preceding auto- 
mobile in procession was not error, as 
assuming as true that automobile was 
following closely the preceding auto- 
mobile at time of entry into intersec- 
tion. Mo.St.Ann, § 3263, p. 3371.— 
Griffith v. Delico Meats Products Co., 
145 S.W.2d 431. 


Mo. In action against railroad re- 
ceivers for injuries to switchman caused 
by failure to supply efficient handbrake, 
instruction authorizing verdict for 
plaintiff if wheel of handbrake sudden- 
ly and unexpectedly turned and re- 
volved in reverse direction, resulting in 
injury, and that such revolving and re- 
versing and injuries ‘‘were caused by 
the inefficiency of said handbrake,’’ was 
not erroneous as broader than the peti- 
tion, as not requiring jury to find that 
railroad failed to equip car with effi- 
cient handbrake, or as assuming that 
handbrake was inefficient.—Wild v. Pit- 
cairn, 149 S.W.2d 800. 

Mo. In action for injuries sustained 
in a collision between a truck and an 
automobile in which plaintiff was rid- 
ing, an instruction that if automobile 
driver drove automobile to left side of 
highway and collided with truck which 
was off the highway or if automobile 
driver was driving at an excessive 
speed which was the sole proximate 
cause of the accident and injuries, then 
plaintif€ could not recover was not er- 
roneous On ground that instruction 
assumed as true disputed testimony. 
—Long v. Mild, 149 S.W.2d 853, 

Mo.App. In guest’s action against 


hotel for injuries 


sustain _ fall 
when stepping into room from dimly 
lighted elevated bathroom, the outer 
edge of whose white floor was a dark- 
er granite tread, instruction on wheth- 
er piece of granite was essentially the 
same color as the carpeting on the 
room floor was not erroneous as as- 
suming that there was evidence that 
tread was essentially the same color as 
the carpeting.—Cumming v. Allied Ho- 


tel Corporation, 144 S.W.2d 177. 


Mo.App. In action for balance due 
on price of rugs and carpets, an in- 
struction that if jury should find that 
plaintiff sold rugs and carpets to de- 
fendant for agreed price of $2,393.08, 
and that defendant paid $2,000 which 
was credited on account, verdict should 
be for plaintiff for $393.08, with in- 
terest thereon from date of demand, 
was not erroneous on ground that in- 
struction assumed that the $2,000 pay- 
ment was a payment on account.—Asa- 
dorian Rug Co. v. Chandeysson, 144 S. 
W.2d 199. 

Mo.App. Instructions respecting 
measure of damages, in action for 
breach of contract for sale of merchan- 
dise, were not objectionable as assum- 
ing that plaintiff suffered damages be- 
cause instructions did not use qualify- 
ing words “if any’ in directing assess- 
ment of damages if jury found for 
plaintiff.—Weil Clothing Co. v. National 
Garment Co., 148 S.W.2d 586. 

Mo.App. Instruction, that if jury 
found that plaintiff was a customer. in 
defendant’s store and “while exercising 
ordinary care for her own safety” fell 
and was injured, was not erroneous as 
assuming that plaintiff was exercising 
ordinary care because of omission of 
words “if you so. find”, or words of 
similar import, the word ‘while’? mean- 
ing ‘during the time that’, so that the 
instruction could only be understood 
by jury as requiring finding that plain- 
tiff was a customer in the store and 
fell during the time that she was exer- 
cising care for her own safety before 
she could recover.—Perringer v. Lynn 
Food Co., 148 S.W.2d 601. 

Mo.App. In action for injuries to 
lunch room counterman when beverage 
bottle, purchased by his employer from 
defendant, exploded, instruction that 
verdict should be for plaintiff, if jury 
found that bottle ‘exploded in plaintiff’s 
hand and that, by reason of such ex- 
plosion, a piece of glass from bottle 
struck his hand, causing him to be in- 
jured as direct result thereof, was not 


erroneous as assuming controverted fact. 


that plaintiff was injured as direct re- 
sult of explosion of bottle—Counts v. 
Coca-Cola Bottling Co. of St. Louis, 149: 
S.W.2d 418. 

In action for injuries to lunch room 
counterman when beverage bottle, pur- 
chased by his employer from defend- 
ant, exploded, instruction that, if bot- 
tle exploded in plaintiff’s hand and such 
fact could not be reasonably explained 
or accounted for except on theory of 
defendant’s Dep pence. jury was at lib- 
erty to infer that explosion was caused, 
by defendant’s negligence, was not er- 
roneous as assuming controverted fact. 
of bottle’s explosion.—Counts vy. Coca- 
Cola Bottling Co. of St. Louis, 149 S. 
W.2d 418. 


Mo.App. In action for injuries sus- 
tained when bottle containing beverage 
manufactured and sold by defendant 
exploded while being handled by plain- 
tiff in her store, instruction to return 
verdict for defendant, if jury found 
from evidence that plaintiff caused bot- 
tle to strike or be struck by some 
other object, that it broke as direct 
result thereof, and that breaking was. 
not caused by defendant’s negligence, 
was not erroneous as assuming that 
act of striking bottle was negligent, 
as defendant was not liable, if break- 
ing was caused by such striking, re- 
gardless of whether plaintiff was neg- 
ligent.—Palmer v. Hygrade Water &. 
Soda Co., 151 8.W.2d 548. 

Mo.App. Instruction that if on a 
certain date invitee while descending 
steps in defendant’s store building was 
caused to fall, and that fall, if any, 
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‘as caused by the negligence, if any, 
of store owner, in that defendant if 
so allowed and permitted an _ iron 
tread strip attached to the stairs, if 
so, to project out, if so, so that the 
stair was not reasonably safe, if so, 
was not erroneous as assuming that 
there was an iron tread strip attached 
to the stairs.—Lewis v. National Bellas 


Hess, 152 S.W.2d 674. 
S.C. An instruction stating legal 
conclusions, which would result from 


establishment of certain facts, is not 
necessarily subject to objection as a 
charge on facts or as assuming truth 
of facts as stated.—Williams v. South- 
eastern Life Ins. Co., 14 S.E.2d 895, 
LOTS: Cw 17d. 

Tex.Civ.App. In suit for malicious 
prosecution, issue inquiring of jury re- 
garding whether defendant submitted 
to grand jury a full, fair and correct 
statement of material facts relative to 
transactions between defendant and 
plaintiff was not objectionable on 
ground that it assumed that it was 
defendant’s duty to submit to grand 
jury a full statement of material facts 
even though some of the facts relative 
thereto might not have been known to 
defendant.—Mosley vy. Harkins, 147 8. 
W.2d 309. 
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Mo.App. In action against railroad 
and operator of motor train for death 
of trailer-truck occupant in collision, 
where speed ordinance was certified in 
accordance with statute, and there was 
no dispute at trial about its certifica- 
tion, instruction predicating recovery 
upon violation of the ordinance was 
not improper because it assumed that 
ordinance was in force. Mo.St.Ann. § 
1663, p. 3970.—Brown v. Alton R. Co., 
151 S.W.2d 727. : 

Mo.App. In action for injuries sus- 
tained when truck collided with rear 
of plaintiff’s automobile upon plaintiff's 
bringing automobile to stop at inter- 
section, submitting instruction assum- 
ing fact of truck driver’s agency did 
not constitute error, where it was 
manifest from record that there was 
no real dispute over fact of truck driv- 
er’s agency.—Hanser vy. Lerner, 153 S. 
W.2d 806. 

Where testimony is absolutely un- 
contradicted, and, during progress of 
trial, it is made manifest to trial judge, 
by manner of examination of wit- 
nesses by counsel engaged in the cause, 
that such facts are not to be treated 
as real disputed question in the con- 
troversy, trial court is authorized, in 
giving its instructions to jury, to as- 
sume existence of such facts, even 
though facts are put in issue by the 
iy ee ease vy, Lerner, 153 S.W.2d 

Tex.Civ.App. An assumption of un- 
disputed facts is permitted in the trial 
court’s charge.—Hranicky v. Trojanow- 
‘sky, 153 S.W.2d 649, error refused. 


§ 491 ; 
Ga. Where, in suit to enjoin tres- 
pass, defendants filed cross-action to 
recover value of timber allegedly cut 
by plaintiff on defendants’ lands, 
charge was not objectionable as hay- 
ing effect of inducing jury to believe 
that court was of opinion that tres- 
pass was a willful one, in that on two 
separate occasions, charge instructed 
that if jury found a willful trespass, 
they should find verdict for defendant 
for specified amount of timber cut at 
specified price, and at no time did 
charge inform jury in specific terms 
that if plaintiff was an innocent tres- 
passer, amount of damages would be 
based on evidence regarding value of 
timber after deducting expense of _cut- 
ting and manufacturing timber.—Law- 
son v. Branch, 12 S.H.zd 641, 191 Ga. 
Duals 
Ga.App. In action against railroad 
for death of brakeman who was crushed 
against moving train at crossing by 
swerving automobile which he was 
flagging when train was backed over 
crossing, statement in charge relating 
to the ‘negligence of the officers, agents 
or employees of such carrier, that is, 
the defendant in this case,” was not er- 
roneous as an expression of opinion 


#y 


a ee, 


that brakeman’s death resulted from 
the negligence of “the defendant in this 
case.”’—Southern Ry. Co. v. Blanton, 10 


$.E.2d 430. 


In action against railroad for death 
of brakeman who was crushed against 
moving train at crossing by swerving 
automobile which he was flagging when 
train was backed over crossing, charge 
that defendant contended that brake- 
man in his employment assumed the 
risk of injury from the train which 
eaused his death was proper, and was 
not erroneous as an expression of opin- 
ion.—Southern Ry. Co. vy. Blanton, 10 
S.H.2d 430. 

Ga.App. In action for death of mo- 
torist in collision with train at railroad 
crossing, charge that one who knowing- 
ly and voluntarily takes a risk of in- 
jury to his person or property, the dan- 
ger of which is so obvious that the act 
of taking the risk amounts to a failure 
to exercise ordinary care, cannot hold 
another liable for damages, was cor- 
rect and was not erroneous as an ex- 
pression of opinion as to what acts 
charged against motorist amounted to a 
failure to exercise ordinary care.—Hd- 
wards vy. Atlanta, B. & C. R. Co., 10 S. 
BH.2d 449. 

Ga.App. A charge that defendant 
motorist was not obligated to antici- 
pate that plaintiff would violate the 
law was not erroneous, and was not 
an expression of opinion of the court. 
—KEtheridge v. Guest, 12 S.E.2d 483, 
63 Ga.App. 637. 

In an automobile collision case, a 
charge setting out allegations of de- 
fendant’s cross-action, and adding that 
defendant “shows” that plaintiff was 
grossly negligent in certain respects, 
did not amount to an expression of 
opinion by the court; it appearing that 
the court could not be understood to 
have meant “proves’’, but only “con- 
tends” or  “alleges’.—Etheridge _ v. 
Guest, 12 S.H.2d 4383, 63 Ga.App. 637. 

Ga.App. In action against railroad 
for death of plaintiff’s husband result- 
ing from railroad crossing accident, 
charge that jury should consider 
whether plaintiff who was referred to 
as ‘widow’ was the lawful wife of 
the deceased husband, was not objec- 
tionable on ground that the use of the 
quoted word in effect constituted an 
expression of opinion that the plaintiff 
was the lawful wife of the husband at 
the time of his death, since it was 
clear that the court was designating a 
‘person’ and not a ‘status’ and at 
most the mention of plaintiff as ‘‘wid- 
ow” was an inadvertence.—Atlanta, B. 
& C. R. Co. v. Thomas, 12 S.E.2d 494. 

Mass. An instruction in_ substance 
that a party or witness who has ac- 
tually made a statement contradictory 
of his testimony cannot escape the con- 
sequences of the contradiction by a 
pretense that he does not remember 
making the statement was proper and 
was not erroneous as expressing opin- 
ion on the facts. G.L.(Ter.Ed.) ¢c. 231, 
§ 81.—Langan y.:Pianowski, 29 N.H.2d 
700. 

N.C. In automobile collision case, 
trial court charged every substantial 
apd essential feature of the case and 
did not express opinion on facts in vio- 
lation of statute. C.S. § 564.—Barnes 
vy. Teer, 10 S.H.2d 614, 218 N.C. 122. 

Pa.Com.Pl. It is the right of a Judge 
and often it is his duty, to express his 
opinion of the weight and effect of the 
evidence. The only limitations of the 
right are that there must be reasonable 
ground for his statement and that it 
is not made as a binding direction, but 
leaves the jury free to act.—Shaner v. 
Latsha, 49 Dauph. 304. 

It was not error for the Court in its 
charge to the jury, in a case involving 
an automobile collision, to state ‘‘The 
testimony of the man in the cornfield, 
removed as far as he was from the 
scene of the accident, would not have 
the weight that of the participants in 
it have or even that the motorcyclists 
have, for they were nearer and had a 
better opportunity to observe.’’—Shaner 
v. Latsha, 49 Dauph. 304. 

Pa.Com.Pi, The extent to which a 
trial judge ought to go in reviewing, 
analyzing and commenting on testi- 
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mony depends very largely on the cir- | 
cumstances and nature of the case and, 
to some extent, upon the line of arguey ae 
ment pursued by counsel in addressing _ 
ee jury.—Kiska y. Keller, 19 Leh.L.J. 


§ 497 ; in 
Ga.App. In action for injuries sus- 
tained by truck occupant in collision 
between truck and train, at crossing 
within municipality, a charge that de- 
fendants had duty to have some mem- — 
ber of crew keep a lookout down the 
track in front as a matter of ordinary 
care was erroneous as an expression of — 
opinion and as an improper statement — 
of the law with respect to duty of de- 
fendants in approaching a public cross- | a 
ing within a municipality. Code, Ae 


94-506, 94-507.—Powell v. Jarrell, A 
$.B.2d' 198. te 
RI. In tailor’s action for price of — 


suit of clothes made on order of custo- 
mer who refused to accept it, wherein 
evidence was conflicting on main issue 
of fact, which was whether suit was — 
reasonably good fit, action of trial 
judge in making four statements in 
his charge which could easily have been 
understood by jury as indicating that 
judge would have decided the issue in — 
favor of tailor, if it were for judge tue 
decide, was improper and required re- 
versal, notwithstanding that judge also ~ 
told jurors several times that the issue 
was for them to decide.—Heditsian vy. — 
Bertone, 19 A,2d 775. “oe 
§ 498 fold 

Ga.App. In_ processioning proceed- 
ing, statement of judge in charge that — 
alleged processioners were procession- — F 
ers was not error as being an expres-' 
sion of opinion upon a fact in issue, 
notwithstanding contention that one of _ 
the processioners was not a legally ap- | 
pointed processioner, where it appeared 
as a matter of law that such proces- | 
sioner was at least a de facto proces- — 
sioner and that his acts were legal— 
Usry v. Hadden, 15 S.H.2d 629. — Move 

Ga.App. In action on life insurance 
policy, charge to jury that term “sound ~ 
health” or “good health’ in policy 
means that insured has no grave im- ~— 
pairment or serious disease and is free 
from any ailment seriously affecting 
general soundness and healthfulness _— 
of his system and that sound health 
consists, not only in outward appear- 
ance thereof, but also in reasonable i 
freedom from _ physical derangement — re 
and impairment, was not erroneous as 
amounting to expression of court's — 
opinion as to what parties had and ~ 
had not proved.—Metropolitan Life Ins. 
Co. v. Marshall, 16 §S.E.2d 33. : A 

In action on life insurance policy, — 
charge to jury that if it reached con- 
clusion, after considering all evidence, 
that plaintiff was entitied to recover, 
it would be authorized to find for 
plaintiff in amount justified by proven ‘ 
facts, not exceeding amount named in 2 
petition, and, in addition to face val- ~ 
ue of policy and interest, such amount 
as damages and attorneys’ fees as prov- 
en facts justified, was not erroneous as 
not stating sound abstract principle 
of law, not adjusted to issues, confus- 
ing and misleading to jury, or amount- 
ing to expression of opinion by court 
that verdict for plaintiff should in- 
clude damages and attorneys’ fees.— 
Metropolitan Life Ins. Co. v. Marshall, 
16 S.E.2d 33. 

N.C. Charge that under implied war- 
ranty in sale of asbestos rooting seller 
warranted that liquid asbestos roofing 
sold by it for the purpose of repairing 
a roof was good and would stand up 
under the use and for the purpose for 
which it was sold, but that such war- 
ranty did not necessarily mean that 
one who buys liquid roofing could 
expect to fill up a gap that was 30 feet 
wide was not erroneous as an “expres- 
sion of opmion” by the court, but was 
a mere illustration that no roofing paint 
could repair badly deteriorated roof.— 
Primrose Petroleum Co. y. Allen, 14 S. 
E.2d 402, 219 N.C. 461. 
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C.C.A.Pa. Requests for charges con- 
taining assumptions of fact favorable 
to requesting party based on conclu- 
sions which were matters for the jury 


were properly refused.—_Reading Co. v. 
Larkin, 114 F.2d 416, affirming Larkin 
vy. Reading Co., 28 F.Supp. 292. — 
: wa? ) 


constructed was to be considered as an 
integral part of public highway, and 
hat if abutting owners had reasonable 
access to the service road they were 
not entitled to damages for alleged in- 
terference with direct egress or ingress 
‘as properly refused because invading 
jury’s province—People v. Ricciardi, 
107 P.2d 647. 
proceeding to condemn property 
widening state highway,  instruc- 
tion that abutting owners’ access to 
proposed highway would not be inter- 
_ fered with and that owners would not 
e entitled to recover damages for al- 
ed injuries to right of ingress and 
SS was properly refused because 
jury’s function.—People vy. 


used 
hich were argumentative or ! 
ommented on the effect of the evi- 
ence, or which repeated the contents 
f instructions given.—Beck v. Sirota, 
9 P.2d 419. 


esses and then leave finding of fact 
to jury with admonition that it was 
or them alone to evaluate the testi- 
mony, charge was not objectionable as 
stating the evidence so as to remove 
from jury decision as to questions of 
_ fact.—Curcio vy. Goodwin, 18 A.2d 360, 
Conn. 483, 

Ky. In action for slander where de- 
fendant’s affidavit made before county 
judge charging plaintiff with offense 
of conversion of more than $20 by sell- 
ing goods and failing and refusing to 
account for the proceeds was admitted 
aS corroborative evidence, court’s ad- 
- monition that the affidavit was to be 
considered only for the purpose of cor- 
oborating the testimony offered as to 

he slanderous words charged was not 
jectionable as being a peremptory 
struction that the affidavit did cor- 


re borate the other evidence, but it left 


“an 
& effect of portions of evidence or of 


Tookmanian v. 
6, 308 Mass, 162. 
VTex.Civ.App. Trial judge may not 
somment upon weight to be given any 
estimony or evidence, either orally or 
through the charge, on theory that 
average juror gives great weight to 
what is said by trial judge in trial of a 
- eause.—Southern Underwriters vy. Stone, 
» 144°S.W.2d 339: > 

Tex.Civ.App. Only where evidence is 
conflicting is it improper for trial 
court to comment’ upon its weight or 
‘over-emphasize any particular facts.— 
Traders & General Ins. Co. v. Boyd, 
146 S.W.2d 488, error dismissed, judg- 
ment correct, 
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Cal.App. In action for death of auto- 
mobile guest as result of injuries sus- 
tained in collision with another auto- 
mobile at intersection, against driver 
of other automobile, an instruction to 
effect that occurrence of collision was 
no evidence of negligence of defendant 
‘was not erroneous on ground that it 
left an inference that there was evi- 
dence of negligence on part of driver 
of automobile in which deceased was 
riding.—Bramble vy. McHwan, 104 P.2d 
2 1054. 
. ' Cal.App. In consolidated actions for 
injuries sustained in automobile acci- 
dent, an instruction that one driving 
an automobile in a fog or where his 
vision was obscured by glare upon his 
windshield from lights of an approach- 
ing automobile was required to pro- 
ceed with reasonable care and caution 
and with due regard to safety of oth- 


ii hee 


ers, and depending upon particular cdir- 
cumstances of case the exercise of rea- 


sonable care and caution by such driv- 
er might require him to stop as soon 
as he could reach a place by side of 
the road, or if, under all of the cir- 
cumstances only way in which he could 
safely proceed was to look around edge 
of windshield, then he was negligent 
in failing to adopt such a plan, was 
not improper as invading province of 
jury.—Shields v. Oxnard Harbor Dist., 
116 P.2d 121. 

Fla. In action to recover damages 
on a charge of wilfully and maliciously 
assaulting and beating plaintiff, a 
charge that if jury found from a pre- 
ponderance of the evidence that defend- 
ant did wilfully and maliciously com- 
mit assault and battery, they could 
award plaintiff punitive damages in ad- 
dition to actual damages and that ac- 
tual damages included, “if the saine 
should be proven”, hospital care, pain 
and suffering, loss of earnings, and 
other losses sustained as a proximate 
result of act alleged, was not erroneous 
as in effect telling jury that loss of 
earnings was supported by evidence.— 
Pandula v. Fonseca, 199 So. 358. 

Fla. It is sound procedure for the 
judge to charge the jury the amount 
the verdict should recite if it is shown 
by competent and uncontradicted evi- 
dence.—Hillsborough County v. High- 
way Engineering & Construction Co., 
199 So. 499. 

Ga.App. In flagman’s action against 
railroad under Federal Employers’ Li- 
ability Act for injuries sustained in 
switching operations, where trial 
court’s charge clearly indicated that, 
under undisputed evidence, any ques- 
tion of negligence with respect to auto- 
matic couplers on cars being defective 
was out of case, portion of charge re- 


lating generally to assumption of risks. 


arising out of failure of an employer 
to provide a safe place of work or suit- 
able and safe appliances for work was 
not error as tending to cause jury to 
believe that they might infer from evi- 
dence that railroad had failed to pro- 
vide safe appliances, such as properly 
equipped automatic couplers, required 
under Safety Appliance Act. Federal 
Employers’ Liability Act, 45 U.S.C.A. § 
51 et seg.; Safety Appliance Acts, 45 
U.S.C.A. § 1 et seq.—Pollard v. Gam- 
mon, 12 §.H.2d 624, 68 Ga.App. 852. 

Ga.App. In action against owner of 
truck for death of guest in automobile 
which collided with the rear of a 
parked truck, trial court did not err in 
charging that should jury find that 
guest was injured solely by reason of 
negligence of driver of the automobile 
in which she was riding, and that such 
negligence was the sole, direct, and 
proximate cause of her injuries, then 
recovery could not be had for guest’s 
death, even though defendant was neg- 
ligent in certain particulars, on ground 
that the instruction contained an. inti- 
mation that the negligence of owner 
of truck in certain particulars was not 
actionable or not supported by any 
evidence.—Mishoe v. Davis, 14 8.H.2d 
187, 64 Ga.App. 700. 

Idaho. In action for death of bicy- 
clist struck by automobile, where de- 
fendant in whose name automobile’s 
license plates were registered contend- 
ed that the driver owned the automo- 
bile and evidence did not show that 
driver had made application for. cer- 
tificate of title, giving of instruction 
stating provisions of statute making it 
duty of owner of motor vehicle to 
make application for certificate of title 
was proper, as against contention that 
jury could interpret violation of such 
statute as being negligence referred 
to in another instruction relating to 
negligence consisting in the violation 
of a statute, such as the law of the 
road, governing one’s conduct. Code 
1932, § 48-403.—Maier v. Minidoka 
County Motor Co., 105 P.2da 1076. 

Iil.App. In action against retailer for 
injury to plaintiff's eye allegedly caused 
by breach of retailer’s express war- 
ranty that mascara sold to plaintiff 
under a trade name in a container at- 
tached to card containing words “run- 


to Tjuaryy? at the wi 

“claimed” was the “alleged” war 
that the mascara was runproof 
harmless, was not erroneous, as tending ~ 
to make jury believe that the warranty 
was retailer’s warranty which was the 
main issue to be decided.—Beckett v. 
F. W. Woolworth Co., 28 N.H.2d 804, 
306 Ill.App. 384. 

IU.App. In customer's action against 
store for injuries sustained in fall on 
stairway where customer claimed that 
store negligently failed to maintain 
handrails on stairway as required by 
ordinance, instruction for customer 
that store owed customer a duty to 
maintain its stairways in reasonably 
safe condition and to provide hand- 
rails as required by ordinance was not 
objectionable as being “peremptory” 
or as directing verdict for customer, 
and error, if any, in instruction was 
cured by instruction that customer 
could not recover unless failure to have 
handrail on stairway was proximate 
eause of injury.—Doran v. Boston Store 
OE Gre: 30 N.H.2d 778, 307 Ill.App. 
4 


Ind. In action against truck owner. 
for injuries sustained by night watch- 
man on bridge project when struck 
by automobile which overturned after 
colliding with truck stalled on highway 
at end of “run-around”, where evidence 
established negligence of truck driver 
for failing to place flarés and to keep 
headlights burning and would justify 
a finding that automobile driver was 
negligent, instruction’ upon question of 
concurring negligence was proper as 
not invading province of jury by im- 
plying there were concurrent acts of 
negligence.— Winder & Son v. Blaine, 
29 N.H.2d 987. 

Ind.App. In action for repayment of 
money had and received by vendors un- 
der contract for sale of land, instruc- 
tion that if jury found that on specified 
date plaintiff demanded execution and 
delivery of deed and delivery was made 
within a reasonable time, finding might 
be for the vendors, did not invade 
province of the jury by preventing a 
finding that demand was made prior to 
the specified date—Kolling v. Martin, 
33 N.H.2d 808. 


Kan. An instruction that if theater 
patron fell on fifth step verdict should 
be for theater owner was properly re- 
fused, where patron’s petition alleged 
that fall was near the third step and 
her proof showed hole in carpet was 
on third step, and where she fell was 
sharply disputed, and trial court in- 
structed jury that patron had to prove 
the material allegations of her petition 
or verdict must be for owner and no 
objection was made to_ instruction 
given.—Maxfield v. Fox Kansas Theatre 
Co., 107 P.2d 685, 152 Kan. 716. 

Mo. An instruction, in libel action by 
attorney, that in assessing actual dam- 
ages jury might consider the number 
of libelous circulars, nature of state- 
ments contained therein, the individu- 
als, corporations and officials to whom 
circulars were sent, the alleged dam- 
age to attorney’s reputation and prac- 
tice, and whatever mental pain, an- 
guish, and humiliation attorney had 
suffered and would suffer as direct re- 
sult of publication of statements, was 
not erroneous aS commenting on evi- 
dence and singling out and emphasizing 
certain evidence without requiring jury 
to take into consideration all other evi- 
dence.—McDonald y. R. L. Polk & Co., 
142 S.W.2d 6385. 

Mo. In action to recover for death of 
occupant of truck, instruction, that if 
jury found that truck driver failed to 
bring truck to stop before entering 
highway, that by so failing to bring 
truck to stop driver did not exercise 
hivhest degree of care,‘ that collision 
w.5 caused solely by such failure on 
part of driver to bring truck to stop ~ 
before entering highway and that de- 
fendants were not negligent in- any 
particular submitted in court’s instrue- 
tions, then jury were instructed that 
verdict must be against plaintiff and in 
favor of defendants, was not objection- 
able as imputing negligence of truck 


ey 


In action 
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ach of contract under which de- 


 fendant allegedly agreed to sell mer- 


-Chandise to plaintiff where plaintiff 
dealt with a salesman in making con- 
tract, an instruction that if written 
memorandum of contract was signed by 
salesman purporting to act in behalf 
of defendant, and if salesman’s acts 
were ratified by defendant and defend- 
ant subsequently refused to deliver 
merchandise, verdict should be for 
laintiff, was not objectionable as tak- 
ing from jury question whether sales- 
Man acted in behalf of a third party 
rather than defendant, where there was 
evidence that defendant ratified sales- 
man’s acts.—Weil Clothing Co. v. Na- 
tional Garment Co., 148 S.W.2d 586. 

Mo.App. In action on double indem- 
nity provision of life policy, instruction 
that, in determining whether insured’s 
death was the direct result of injury re- 
ceived in fall from stepladder, the fact 
that he had a disease or physical in- 
firmity did not prevent jury from re- 
turning verdict for beneficiary if the 
disease or physical infirmity would not 
have caused the insured to die at the 
time he did die, except for the acci- 
dental injury, did not permit jury to in- 
dulge in speculation, guesswork or con- 
jecture, and it was not argumentative, 
nor a comment on beneficiary’s evi- 
dence.—Krug y. Mutual Life Ins. Co. of 
New York, 149 S.W.2d 393._ 

Mo.App. In action for injuries to 
lunch room counterman when beverage 
bottle, purchased by his employer iroin 
defendant, exploded, instruction that, 
if bottle exploded in plaintiff’s hand 
and explosion could not be reasonably 
explained or accounted for except on 
theory of defendant’s negligence, jury 
was ‘at liberty” to infer that explosion 
was caused by defendant’s negligence, 
was not erroneous as telling jury that 
they had unrestrained right to infer de- 
fendant’s negligence, in view of res 
ipsa loquitur doctrine and immediately 
following direction that jury should 
not infer defendant’s negligence unless 
they believed from all evidence that 
such inference should be drawn and 
that defendant was negligent.—Counts 
v. Coca-Cola Bottling Co. of St. Louis, 
149 S.W.2d 418. : 

Mo.App. Instruction relating to lia- 
bility of railroad if loss of and damage 
to cattle resulted from negligent delays 
and stopping of train which exposed 
cattle to extreme heat, was not ob- 
jectionable on ground that it constitut- 
ed a comment on the evidence, was ar- 
gumentative and invaded the province 
of the jury and was misleading.—Dou- 
gan v. Thompson, 150 S.W.2d 518. 

Mo.App. In action for injuries sus- 
tained when plaintiff’s automobile col- 
lided with defendant’s automobile 
which had stopped ahead of plaintiff, 
instruction submitting issue of contrib- 
utory negligence was not erroneous as 
singling out and commenting unduly 
on charges of contributory negligence 
and in directing a verdict for defend- 
ant if plaintiff failed to observe de- 
fendant’s automobile and its movements, 
to keep her automobile under proper 
control, and to keep a proper distance 
behind defendant, where evidence raised 
questions of fact for the jury on each 
of those matters, and instruction mere- 
ly propounded the law and applied it to 
those facts.—Christman v. Reichholdt, 
150 S.W.2d 527. 


In action for injuries sustained when 
plaintiff's automobile collided with de- 
fendant’s automobile which had stopped 
ahead of plaintiff, instruction submit- 
ting issue of contributory negligence 
was not erroneous as attempting to ap- 
ply doctrine that it is negligence as 
a matter of law to operate an automo- 
bile so that it cannot be stopped to 
avoid colliding with a vehicle stopped 
in the roadway ahead.—Christman v. 
Reichholdt, 150 S.W.2d 527. 

N.H. In actions against defendant 
who drove automobile at a speed of 
from 50 to 60 miles per hour in ap- 


% 


‘for damages for — 


ately prior to the collision, was not 
erroneous as indicating that jury could 
find improper conduct at exact time of 
collision, since jury must have under- 
stood that motorist’s automobile was 
almost, if not wholly, at a standstill 
at time of collision—Weiss v. Was- 
serman, 15 A.2d 861. 

N.J.Sup. In action by tenant’s visi- 
tor against landlord for injuries sus- 
tained when visitor fell while descend- 
ing stairway, charge that jury could 
not find a verdict for over $500 was 
properly given to avoid possibility of 
a verdict for more than the statutory 
limit.—Schwartz v. Federal Deposit 
Ins. Corporation, 20 A.2d 600, 126 N.J. 
L. 580. i 

Ohio App. In passenger’s action for 
injuries received on street car, special 
charge that passenger was bound to 
exercise ordinary care for her own 
safety and to do what an ordinarily 
prudent person would do under similar 
circumstances, and that, if jury found 
that ordinarily prudent persons would 
have supported themselves by rod on 
platform where passenger was standing 
and that passenger failed to do so, 
passenger was negligent and could not 
recover, was not error as declaring that 
any stated conduct of passenger was 
negligence.—Sharpsteen v. Cincinnati 
St. Ry. Co., 31 N.H.2d 885. 

Ohio App. In automobile’ accident 
ease, instructing that defendant was 
guilty of negligence as a mattor of law 
in bringing defendant’s automobile in 
contact with automobile in which plain- 
tiff was riding was not error where 
testimony as a whole did not warrant 
conclusion that reasonable minds could 
have differed as to whether defendant 
was negligent.—Clos v. Chapman, 34 N. 
B.2d 811. 

Ohio App. Where, in a probate case 
the court told jury that execution and 
witnessing of will were properly car- 
ried out, with emphasis on “properly”, 
this was not error as jury could un- 
derstand that court was narrowing 
the issues and the statement meant 
only that formal requirements of law 
were complied with.—Hikenberry v. 
McFall, 36 N.E.2d 27. 

Pa. In action of trespass for damage 
to property caused by dust which al- 
legedly originated in and was blown 
from a coal cleaner used in connection 
with defendant’s mine, evidence justi- 
fied instruction that plaintiff had failed 
to meet the burden of proving that 
there were other and more effective ap- 
Ppliances which defendant could have 
used than were used at its plant.—Kra- 


mer vy. Pittsburgh Coal Co., 19 A.2d 
362, 341 Pa. 379. 
Pa.Super. Where witness in automo- 


bile collision case had testified that all 
he saw when he left borough was a 
cloud of dust and after that two auto- 
mobiles together, court’s statement in 
charge that witness’ testimony with re- 
spect to immediate collision was of lit- 
tle value, wa&S not improper.—Drake v. 
Emhoff, 21 A.2d 492. } 

Pa.Com.Pl. It is not error for the 
eourt in his charge to state that it is 
absolutely impossible for the plaintiff 
and defendant to be telling the truth 
as there is no way of reconciling their 
testimony when the court does not at- 
tempt to indicate which one of the two 
is untruthful.—Mestel Bros. Corpora- 
tion v. Zimmerman, 23 Erie 46. 

§.C. In action for actual and puni- 
tive damages sustained when servant of 
corporation for which defendants were 
trustees in liquidation negligently and 
willfully drove corporation’s truck into 
rear of plaintiff’s automobile, where 
complaint alleged as a specification of 
actionable negligence and _ willfulness 
that seryant collided with plaintiff’s 


court was bound to char 


specting alleged failure to stop 
render assistance, and a charge th 
was not prejudicial] against defenda 
as a charge on the facts. Code 1932 
1638.—Hallman v. Cushman, 1 
498, 196 S.C. 402, Ais, 
S.C. An 
conclusions, ; 
establishment of certain facts, i 
necessarily subject to objectio 
charge on facts or as assumin 
of facts as stated.—Williams ft 
eastern Life Ins. Co., 14 S.E. a 
197 -SiGiy1 74, Beh ast: i 
8.C. In action for total per 
disability benefits under em 
group, life insurance policy, p 
requested instruction that fact 
continued in employment of. 
to which policy was issued a 
at which he claimed that his ¢ 
became total, got credit for 
and received full pay, was 
sive against plaintiff, if jury fo 
his inability to discharge his 
duties increased and that h 
ployees aided him in perfor 
his work, was not  erroneou 
fringing on facts.—Williams v. 
eastern Life Ins. Co., 14 S.E. 
197 S.C, 171. apie 
Tenn.App. In proceeding to co 


instruction 


and on his deathbed, instruction 
such a case there was no presu: 
that testator understood conte 
paper when read in his presence, a 
that proponent had burden of 
lishing that, at time purported wi 
executed, testator’s mind was su 
ly clear, did not constitute re 
error as invading province of 
as failing to provide that burd 4 
ed to contestant after proponent 
made a prima facie case—Burr 
Lewis, 142 8.W.2d 758. ig 
_ Tenn.App. An instruction wh 
jury that there was no evid 
which to base allegations in dec 
that defendant had been negligent 
employing incompetent servants and 
failing to keep a watchman at 
or to post signs on it, and 1 
eourt had eliminated those all 
from the jury’s consideration, 
which did not charge that the 
was expressing no opinion as to whe 
er other allegations of negligence were 
supported by the proof, was not erro 
eous on ground that it was an expres- 
sion by the court as to the weight oO 
sufficiency of other. evidence. 

Const. Co. v. Lane, 152 S.W.2d 103 


ite 


three year old child under Mississi 
statute authorizing recovery of dam- 
ages determined by the jury to be just 
taking into consideration all damages to 
the decedent and all damages to pl ; 
tiffs interested in the action, charge that 5 
damages to be awarded can never 
amount to what might be said to be 
substantial damages and that unless 
the verdict exceeded $2,500 or $3,000, i 
would not be considered substanti 
damages, invaded the province of the 
jury, and the giving of the charge con- 
stituted reversible error. Code Miss. 
pote 510.—Wood v. Morrow, 119 F 


Ala. In passenger’s action against 
taxicah company for injuries sustained 
when taxicab collided with automobile — 
at or near intersection, charge, that 
driving into intersection at speed of 
more than 15 miles per hour without 
clear and uninterrupted view during 
last 50 feet of approach to intersection 
is prima facie negligence, was reversi- 
ble error, since question whether rate 
of speed at which taxicab was driven 
into intersection was negligence was 
question for jury. Gen.Acts 1927, p. 
366, § 51, as amended by Gen. Acts 
1936, Ex.Sess., p. 234.—Mobile Cab & 
Baggage Co. v. Akridge, 199 So. 486, 
240 Ala. 355. 

Ala. Instructions that if Jury should 
eredit that phase of evidence tending to 


show that husband directly or indirect- 
ee, ly participated in execution of will 
oe made in 1937 which allegedly revoked 
will made in 1936 which was offered for 
a probate, burden of proving absence of 


coercion or fraud was upon the hus- 
We band, were erroneous as invading prov- 
an ne of jury.—Gray y. Anderson, 1 So.2d 


Cal.App. An instruction that the law 
presumes that plaintiffs did everything 
that reasonably prudent persons would 
have done under circumstances was re- 
versible error as taking from jury the 

_ issue of fact which was most essential 
to the defense, where plaintiff driver 
testified that he observed defendants 
automobile approaching on wrong side 
a of highway and turned his automobile 
into middle of highway where collision 
occurred because he believed he could 
: best take care of “his own concerns” 
by taking collision “head-on” rather 
than in a contact on side of his auto- 
mobile. Code Civ.Proc. §§ 1957, 1962, 
- -1963.—Speck v. Sarver, 106 P.2d 49. 
Atel Cal.App. In action against city and 
manager of its airport by owner of air- 
plane which collided with automobile 
on runway of airport, instruction that 
defendants were bound to anticipate 
that persons might drive automobiles 
Ey across runways and that they were re- 
quired to use care necessary to prevent 
a ‘such driving was prejudicial as invad- 
32 ing the province of the jury, where 
only evidence in regard to presence of 
automobiles was that they were neces- 
sarily employed on airport during 
working hours.—Piguet v. City of San- 
ta Monica, 115 P.2d 194. ‘ 
-~—~«-Ga. _In suit for decree declaring a 
virtual adoption in favor of plaintiff 
as against other heirs at law of al- 
3 ‘leged foster mother, refusal to give 
 plaintiff’s requested charge, that if evi- 
dence showed that alleged foster moth- 
er refused plaintiff the right to visit 
x 


her, plainégiff’s failure to do so was not 
chargeable against plaintiff as neglect 
uM of plaintiff's duty, was proper, since 
pa} charge would have invaded jury’s pro- 


i ee. vobeck vy. Dotson, 15 S.H.2d 
1205. 
eit Ga.App. In restaurant employee’s 


action against bottling company from 
injuries sustained from explosion of 
_ *’ bottle of carbonated beverage after bot- 
tle was placed in restaurant icebox, 
charge that employee could not recover 
if it was shown that company had ex- 
ercised ordinary care as pleaded was 
‘ not erroneous as in effect withdrawing 
from jury doctrine of res ipsa loquitur 
about which court had _ previously 
charged, since if employee showed 
merely the fact of the explosion, he 
would not make out his case.—Cole v. 
Pepsi-Cola Bottling Co., 15 S.H.2d 643. 
While jury may in a proper case ap- 
ply doctrine of res ipsa loquitur, it is 
error for court to instruct that ‘jury 
must do so.—Cole v. Pepsi-Cola Bot- 
tling Co., 15 S.BH.2d 643. 
Il.App. In action arising out of au- 
: tomobule collision, an instruction that 
; skidding of defendant’s automobile did 
not of itself constitute negligence, but 
i was merely a circumstance to be con- 
sidered by jury in determining wheth- 
: er skidding contributed to accident, 
was objectionable as singling out spe- 
cific things and invading province of 
jury.—Susemiehl v. Red River Lumber 
Co., 28 N.BE.2d 743, 306 Ill.App. 430. 


Ill.App. Instruction that if jury 
found that guest of tenants in apart- 
ment building, having automatic ele- 
vyator, had the duty before stepping 
into elevator to lock and ascertain 
where the floor of the elevator was, 
that she failed to do so, and that her 
failure to do so, if she did so fail, was 
negligence which caused or proximately 

contributed to cause her injury, she 
could not recover from landlord, in 
substance told jury that if it found 
the facts to be as related in the in- 
struction, it should return a verdict in 
favor of the landlord, and directed a 
verdict, and its giving constituted re- 
versible error.—Moran y. Chicago Title 
& Trust Co., 29 N.H.2d 299, 306 Ill. 


App. 581. 
RuAtapp. In action arising out of au- 
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tomobile collision with ( 
ahead which suddenly stopped, instruc- 
tion that motorist has legal duty to 
leave enough intervening distance in 
which to stop automobile and avoid 
collision, and that plaintiff could not 
recover if she followed automobile at 
a distance which rendered it impossible 
for her to stop in event of other auto- 
mobile’s stopping, was properly refused 
as omitting the elements of reasonable 
care and imposing positive duty.—Toen- 
ges v. Walter, 32 N.H.2d 95. 

Ind.App. In action on automobile 
theft insurance policy, instruction that 
if insured automobile was merely in 
custody, not legal possession, of al- 
leged thief and he took it from auto- 
mobile parking lot without plaintiff's 
knowledge or consent, he was guilty of 
theft thereof, and that verdict should 
be for plaintiff, if automobile was 
wrecked while such thief was out with 
it and wrecking thereof was one of 
risks insured against, held erroneous, 
misleading and harmful to defendant 
as mandatory in form, omitting many 
elements necessary to recovery by 
plaintiff, ignoring issues and defenses 
based on pleaded exceptions in policy, 
and incorrect statement of law appli- 
cable to evidence.—Home Ins. Co. Vv. 
Mathis, 32 N.H.2d 108. 

Ind.App. In action for injuries sus- 
tained by six year old boy who fell at 
bottom of store escalator and whose 
fingers were caught between moving 
parts of escalator and comb plate, 
where complaint charged negligence in 
not taking proper precautions to stop 
the escalator, instruction asking that 
jury be informed that if there were a 
number of employees in the immediate 
vicinity of the escalator that knew how 
to stop the escalator the store would 
not be required to furnish special at- 
tendants at or near the escalator, was 
properly refused as invading province 
of jury.—L. S. Ayres & Co. v. Hicks, 34 
N.H.2d 177. 


Me. In action to recover for assault 
allegedly committed on a boy by a 
police officer, who sought to eject boy 
trom basket ball game, on boy’s failure 
to heed warning to cease encroaching 
on playing floor, it was error to in- 
struct that as a matter of law authority 
of officer to restrain boy ended imme- 
diately on parties leaving room where 
basket ball game was in progress, and 
that from then on what officer did was 
unlawful since the matter was a ques- 
tion for the jury.—Springer yv. Barnes, 
14 A.2d 503. 


Md. In action for injuries resulting 
from automobile collision, court prop- 
erly refused to instruct the jury that 
there was no evidence that plaintiff had 
suffered retroversion or retroflexion of 
uterus aS a result of the accident.— 
Lpheenteldes v. Thompson, 20 A.2d 


Mass. In action for 
tained when defendant’s automobile 
collided with automobile in which 
plaintiff was riding while a third par- 
ty, who was driving such automobile 
for its owner, was attempting to return 
to right side of street after having 
avoided another automobile, defend- 
ant’s requests for rulings that negli- 
gence ot third party was a bar to 
plaintift’s recovery were properly de- 
nied.—Nash y. Heald, 29 N.H.2d 7 

In action for injuries sustained when 
defendant’s automobile collided with 
automobile in which plaintiff was rid- 
ing while a third party, who was driv- 
ing such automobile for its owner, was 
attempting to return to right side of 
street after having avoided another 
automobile, defendant’s requests for 
rulings that negligence of third party 
was sole cause of plaintiff’s injuries, 
that plaintiff was negligent, and that 
no acts or omissions by defendant con- 
tributed to cause collision, were prop- 
erly denied, where evidence warranted 
finding that negligence of defendant, 
as well as negligence of third party, 
contributed to cause plaintiff’s inju- 
ries.—Nash v. Heald, 29 N.B.2d 7. 

Mass. Instruction that if motorist 
observed pedestrian standing in a po- 
sition where pedestrian could readily 


injuries sus- 


automobile 


SY vs 


observe approach of motorist 
out giving any indication : 
trian was about to immediately move 
out into and across street, motorist 
was not obliged to anticipate that pe- 
destrian would start out into the path 
of an obvious danger and could not be 
found negligent was properly refused 
where the evidence or facts set out in 
the request were not decisive of the 
issues of motorist’s negligence.—Took- 
manian vy. Fanning, 31 N.E.2d 536,,308 
Mass. 162. 

Mass. In action for injuries sus- 
tained by bowling alley patron when 
splinter entered finger as patron was 
delivering ball, requests for instruc- 
tions that purpose of an approach or 
sliding area is for walking and sliding, 
that approach or sliding area is not 
intended as area on which to hit or 
rub hands and that striking of ap- 
proach by patron with his hand was 
negligence were properly refused, since 
the requests were for findings or infer- 
ences of fact which were for the jury 
or were based on assumptions of fact 
which jury was not required to find 
on the evidence. G.L.(Ter.Ed.) ¢c. 231, § 
81.—McGillivray v. Eramian, 35 N.H.2d 
209, 309 Mass. 430. 

Miss. In action for death of dece- 
dent who was struck by train when he 
jumped or fell from truck at crossing, 
where evidence showed that truck 
driver was familiar with location of 
crossing and was aware of fact that 
he was approaching crossing on oc- 
casion in question, it was not shown 
that railroad’s failure to maintain stop 
sign proximately caused or contributed 
to accident, and trial court charged 
that verdict should be against railroad 
if it was guilty of any negligence, court 
erred in peremptorily instructing that 
failure to maintain stop sign was neg- 
ligence.—Columbus & G. Ry. Co. v. 
Robinson, 198 So. 749. 

Mo.App. In replevin for notes and 
trust deed, which defendant alleged 
that he purchased from plaintiff, 
whose employee, acting as _ plaintiff’s 
agent, delivered instruments and col- 
lected purchase price, instruction to 
find for defendant, if he took notes 
from such employee in good faith for 
value after payee’s indorsement there- 
of and before maturity, without notice 
that employee had no authority to sell 
notes, was error requiring reversal of 
judgment for defendant as taking from 
jury right to determine whether such 
employee acted within scope of his im- 
plied or aurerent authority in making 
delivery and collection.—Luechtefeld vy. 
Marglous, 151 S.W.2d 710. 

Mo.App. An instruction authorizing 
recovery if daughter furnished services 
with expectation of payment and moth- 
er intended that services should be paid 
for out of her estate, but failing to re- 
quire jury to find that a contract to 
pay for services existed, was error, 
since jury was bound to find from evi- 
dence that a contract existed between 
daughter and mother whereby the 
mother was to pay for services before 
daughter could recover.—Witte vy. 
Smith, 152 S.W.2d 661. 


N.Y.App.Div. In action for injuries 
sustained in head-on automobile colli- 
sion occurring while defendant’s auto- 
mobile was traveling on wrong side of 
street, a charge that negligence of de- 
fendant had been established as a mat- 
ter of law_was not authorized where, 
although defendant might have been 
violating rules of the road, there was 
evidence from which jury could have 
found that defendant’s driver had been 
confronted with an emergency justify- 
ing such violation.—Morrison y. P. 
Ballantine & Sons, 26 N.Y.S.2d 28, 261 
App.Div. 500. 

N.Y¥.Sup. Instruction that a _  four- 
inch drop in sidewalk would be danger- 
ous was prejudicial error, since wheth- 
er four-inch drop was dangerous was 
a “question of fact’ for the jury.— 
Salis v. Murray, 28 N.Y.S.2d 171. 

N.C. Where guest alleged that host 
was carelessly operating automobile at 
45 to 50 miles per hour on wet high- 
way at time of accident, and evidence 
showed that it.was raining when ac- 


and wit As 
that pedes-— ; 


\ a. a3 
sccurred and that host was n 
us result of complaints from a 
ger, and that rear tire on auto- 
mobile was worn to fabric, a charge, 
without qualification, that 45 miles per 
hour was speed law at time and place 
. of accident was error, since whether 
speed at which automobile was being 
driven was, under circumstances, rea- 
sonable and, if not, whether speed was 
proximate cause of injury were for 
jury under the evidence. Pub.Laws 
1937, ¢c. 407, §§ 102, 103.—Kolman vy. 
Silbert, 12 S.B.2d 915, 219 N.C. 134. 
Or. Where lessee stored water in an 
elevated tank on premises under lessee’s 
exclusive control and the tank burst 
and injured plaintiff who resided in a 
house on adjoining premises, lessee’s 
requested instruction informing jury 
that all that was required of the lessee 
under the circumstances was to exercise 
the same degree of care that an or- 
dinarily prudent man would exercise 
who was unskilled in such mechanical 
construction was properly rejected as 
usurping the jury’s right of determin- 
ing whether the lessee had exercised 
care commensurate with the peril in- 
volved.-Suko v. Northwestern Ice & 
Cold Storage Co., 113 P.2d 209. 

R.I. In action against husband and 
wife to recover for work performed un- 
der an alleged oral contract where de- 
fendants denied joint liability and 
there was evidence that at time al- 
leged agreement was made, the wife 
was in another state, trial court erred 
in charging jury that husband and 
wife were jointly and severally liable 
as a matter of law, since, whether the 
wife on her return by her acts, conduct 
or statements made herself liable was 
for the jury.—Callan Const. Co. v. Mar- 
tin, 20 A.2d 532. 

R.I. In action against husband and 
wife for work performed under an al- 
leged oral contract, charge which took 
from jury issues raised by defendants 
as to whether there was specific con- 
tract for definite amount, that unau- 
thorized work was done by plaintiff 
and that an unreasonable amount of 
work was charged for, was error.—Cal- 

- lan Const. Co. v. Martin, 20 A.2d 532. 

S.C. In employee’s action against 
employer to recover for breach of con- 
tract of employment, a charge that ad- 
justment of wages by employer, subse- 
quent to enactment of the statute re- 
quiring time and one-half pay for work 
on Sunday, was not a violation of the 
statute, was properly refused, as being 
a “charge on the facts’. Act May 14, 
1937, 40 St. at Large, p. 528.—Cooksey 
y. Beaumont Mfg. Co., 9 S.E.2d 790, 194 
SHOy SR ap 

S.C. In action against railroad com- 
pany and engineer for death of person 
killed on railroad track, instruction 
that deceased was a trespasser was 
error where there was evidence upon 
which jury, under proper instructions, 
could have reached a conclusion that 
the decedent was a licensee.—Hayes v. 
Atlantic Coast Line R. Co., 13 S.H.2d 
921, 196 S.C. 386. | 

Tenn.App. In action for total and 
permanent disability benefits under life 
policies where plaintiff had obtained a 
license to act as an insurance agent, 
refusal to charge insurer’s special re- 
quest that if jury found that plaintiff, 
throughout period of alleged total 
permanent disability, had paid a privi- 
lege tax to the state and had been li- 
censed to act as an insurance agent, 
plaintiff could not recover even though 
he conducted insurance agency by em- 
ploying others, was proper, since re- 
quest was equivalent to a motion for 
peremptory instructions and fact that 
plaintiff had secured license was for 
jury’s consideration in determining 
whether plaintiff was incapacitated to 
-earry on a business.—Mutual Life Ins. 
Co. of New York vy. McDonald, 150 S.W. 
2a 715. 4 

Tex.Civ.App. In action to rescind 
deed, failure to give charge requiring 
verdict for defendant if jury believed 
from evidence that at time of transac- 
tion grantor had mental capacity to 
understand nature and effect of the 
transaction and did so understand it 


er- 
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Ga.App. In action against operator 
of beauty shop for injuries allegedly 
received by plaintiff's minor daughter 
while obtaining permanent wave, it was 
reversible error to charge that jury 
should decide issues by preponderance 
of evidence and that by preponderance 
of evidence the law meant that superior 
weight of evidence which was suflicient 
to convince minds to a “moral and rea- 
sonable certainty”, since charge placed 
undue burden upon defendant by re- 
quiring defendant to prove her conten- 
tions beyond reasonable doubt, as 
“moral and reasonable certainty’ and 
beyond a reasonable doubt” are identi- 
cal in meaning. Code 1933, § 38-106.— 
Justice v. Davis, 10 S.H.2d 267, 62 Ga. 
App. 872. 


§ 510 
Kan. In action for price of person- 
alty, which petition alleged that de- 


fendant orally agreed with named per- 
son, plaintiff's agent and attorney, to 
purchase, where there was evidence 
that plaintiff directed such person to 
look after her interests, defendant 
caused service of notice to plaintiff 
through such person to remove person- 
alty from defendant’s premises, and de- 
fendant did not deny such person’s 
agency in verified answer, trial court 
did not err in instructing jury that 
allegation of such person’s agency for 
plaintiff was admitted, though there 
was dispute in evidence as to when 
defendant was informed of such agen- 
ey.—Chapman y. Ticehurst, 110 P.2d 
785, 153 Kan. 310. 
§ 518 

Ky. In action on accidental death 
benefit clause of life policy precluding 
recovery if death was caused directly or 
indirectly from any violation of law by 
the insured, instruction that if jury 
believed that insured’s death was 
caused directly or indirectly from any 
violation of law by him, the jury 
should find for insurer was objection- 
able as too indefinite, as failing to in- 
form jury of any particular violations 
of Jaw, and as leaving it to the jury to 
determine what constituted a violation 
of law or what law, if any, insured had 
violated.—John Hancock Mut. Life Ins. 
ee vy. Long, 149 S.W.2d 510, 285 Ky. 
757. 
Mo. It is the function of a jury to 
decide fact issues and it should not be 
asked to paSs upon questions of law, 
and to reach a correct verdict jury 
should be instructed as to what facts 
must be found to reach each possible 
result under the evidence—Long v. 
Mild, 149 S.W.2d 853. 

Mo.App. In insured’s action on pub- 
lic liability policy, insured’s instruction 
was not objectionable on ground that 
it hypothesized a number of undisputed 
facts relating to question of prejudice 
to insurer on account of delay in giving 
notice and thereby submitted issue re- 
garding whether insured had been prej- 
udiced, when undisputed evidence es- 
tablished fact of prejudice, where al- 
though evidence was largely undis- 
puted, proper conclusion to be drawn 
therefrom on question of prejudice was 
for jury.—Brookyville Hlectric Co. v. 
Utilities Ins. Co., 142 S.W.2d 803. 

N.Y.App.Div. In action for death of 
window cleaner, instructions which left 
to jury the interpretation of statute 
prohibiting a window cleaner from dis- 
pensing with the use of safety devices 
while engaged at cleaning a window 
and which then stated that statute im- 
posed no duty except during actual op- 
eration of cleaning the window were 
erroneous. Labor Law, § 202,—An- 
dross v. Trustees of Columbia Universi- 
ty in City of New York, 23 N.Y.S.2d 


285. 
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Mo. In contractor’s action to recov- 
er amount deducted from amount due 
to contractor under contract for recon- 
struction of viaduct, as liquidated dam- 
ages for failure of contractor to com- 


struction that written contract intro- 
duced in evidence and other documents 
executed in pursuance thereof consti- _ 
tuted the sole agreement between the 
parties, and that if jury should find 
that commission carried out its obliga- 
‘tions and paid all money provided in 
the contract according to the tenor — 
thereof, verdict should be for commis- — 
sion, was erroneous as submitting a 
legal question concerning construction — 

of contract and its application to evi- 
dence, and as giving jury a baie 


j “roving 
commission” to find a verdict without 
being limited to any issues of fact or 
law developed in the case.—Gillioz v.. 
reete Highway Commission, 153 8S.W.2d 


§ 526 cee 
Mo. Instructions that jury «should — 
be governed solely by the evidence and 
that jury had no right to indulge in — 
guesswork, conjecture, surmise, or spec- 
ulation, but must confine themselves 
to facts detailed in evidence and to 
the inferences to be drawn therefrom, — ai 
did not encroach upon lawful preroga- 
tive of the jury to weigh the evidence. 
—Mendenhall v. Neyer, 149 S.W.2d 366. _ 
§ 531 ese? 
_N.J. Generally the publication of 
“instructions” by the court is to inform — 
jury as to law of the case applicabl eee 
to facts in such a manner that the 
jury may not be misled.—Hoffman v. 
eo Times, 16 A.2d 814, 125 NJ. 
N.J.Cir.Ct. The trial judge must ex- 
pound the law to the jury and afford 
attorneys an opportunity to hear the 
instructions and to register exceptions 
to any instructions considered to be er-— 
roneous and the jury must accept the 
law of the case as expressed in the lan- 
guage chosen by the court.—In re Col- 
lins’ Will, 15 A.2d oN N.J.Mise. 492. 


che 


% 
art. 1, § 13.—Smith vy. Kappas, 15 pst 
2d 375, 219 N.C. 850, granting rehear- s 


N.C. 
N.C. Where the issue of liability is 
sharply disputed, the parties are en- ‘i 
7 
it 


titled to have the court hew to the line 
statute requiring a judge in © 


C 


under 
giving charge to state the evidence giv- 
en and declare and explain law arising — 
thereon. C.S. § 564.—Barnes v. Teer, 
15 S.E.2d 379, 219 N.C. 823, granting — 
rehearing and vacating 10 S.H.2d 614, ~ 
218 N.C. 122. 5 - 3 

§ 533 Salat: 

Cal.App. Ordinarily, trial court must ; 
give such appropriate instructions as 
are offered which will adequately guide 
jury in its deliberations on the evi- 
dence legally produced, but court is not 
required to give every instruction re- 
quested by a litigant or to instruct jury — 
upon any particular phase of the law 
more than once.—Bramble y. McEwan, — 
104 P.2d 1054. ; - 

Ga.App. It is error for the trial — 
court to fail to charge the principles 
of law applicable to proper contentions 
of either party to a cause where those 
contentions are authorized by the 
pleadings and are sustained by the 
testimony.—Goodwin v, Anderson, 12 
S.BH.2d 444, 

Ga.App. Ordinarily, court should not 
in charge to jury submit as an issue 
a matter which is undisputed, but to 
do so is not always necessarily harm- _ 
ful or error demanding a new trial.— 
Pollard v. Gammon, 12 S.H.2d 624, 
63 Ga.App. 852 

In flagman’s action under Federal 
Employers’ Liability Act against rail- 
road for injuries sustained in switch- 
ing operations, trial court’s charge that 
if jury found that automatic couplers 
on cars were inspected shortly after 
accident and found to be without de- 
fect, flagman could not recover for any 
alleged negligence with respect to fail- 
ure of couplers to work, and_ failure 
to charge categorically that under evi- 


dence flagman could not recover on ac- 
count of any such negligence, was not 
error, aS submitting an undisputed is- 
sue as to whether couplers were de- 
fective in violation of Safety Appliance 
Act, where under undisputed evidence 
jury could not have found. otherwise 


and found to be without defect. Fed- 
eral Employers’ Liability Act, 45 U.S. 

C.A. § 51 et seq.; Safety Appliance 
 Aets, 45 U.S.C.A. § 1 et seq.—Pollard 
2 * Gammon, 12 S.H.2d 624, 63 Ga.App. 


‘Ind.App. A party litigant is entitled 


it only to properly instruct on issues 
attempted to be covered.—Jones_ vy. 
Sanders, 145 S.W.2d 514, 284 Ky. 571. 
Mo. The trial court need not sub- 
it every disputed evidentiary fact 
arising in a case, even though pleaded, 
_ but only the essential facts warranting 
‘ covery, not omitting the ultimate es- 
ntial facts which would defeat recov- 
y or vice versa.—Vrooman y. Hill, 
147 S§.W.2d 602. 
Mo.App. Instruction was not errone- 
ous for failure to require the jury to 
nd on a conceded fact.—Huddleston v. 
eat Fire & Marine Ins. Co., 148 
Mo.App. Where evidence was intro- 
duced in support of plaintiff’s trial the- 
ory, plaintiff had right to present case 
to Jury on such theory.—Weil Clothing 
oe ele Garment Co., 148 S.W. 
Neb. A court is not required to give 
proffered instruction on a subordin- 
Me issue.——Dunn v. Omaha & Council 
Bluffs St. Ry. Co., 298 N.W. 741. 
-C. ‘In automobile cases where al- 
ed negligence rests in violation of 
ne or more provisions of law govern- 
ing operation of automobiles enacted, 
designed and intended to protect life, 
mb and property, trial judge must in 
lis charge state, in plain and correct 
manner, the evidence in the case and 
_ declare and apply pertinent provisions 
f Motor Traffic Law. Pub.Laws 1937, 
407, §§ 102, 103.—Kolman y, Silbert, 
2 S.H.2d 915, 219 N.C. 134. 


i x _ Where a statute appertaining to mat- 
_ ters in controversy provides that cer- 
tain acts of omission or commission 
hall or shall not constitute negligence, 
is incumbent upon trial judge to 
_ apply to various aspects of evidence 
such principles of law of negligence 
as may be prescribed by statute, as 
well as those which are established by 
common law.—Kolman vy. Silbert, 12 
H.2d 915, 219 N.C. 134. 


N.C. The failure of presiding judge 

to declare and explain the law arising 

- upon the evidence is error. C.S. § 564. 
—Ryals v. Carolina Contracting Co., 14 
$.H.2d 531, 219 N.C. 479, 

Pa.Com.Pl. It was not error for the 
Court to submit to the jury the ques- 
tion of the plaintiff’s contributory neg- 
ligence, if any; that counsel for the 
plaintiff did not say anything to the 
Jury about contributory negligence, did 
not change the duty of the Court to 
bring to the attention of the jury the 
law governing the case—Dunn y. Cal- 
pin, 51 Dauph. 192. 

Wa. Each litigant hag the right to 

haye his case presented to the jury by 
appropriate instructions based on his 
_ eyidence.—Schlain vy. Richardson, 12 S. 
| B.2d 799. 
_ . Wash. Hach party has right to haye 
Le ‘its theory presented to jury by proper 
instructions.—Petersen y, Graham, 110 
P.2d 149. 


% 


mo 


es 


, § 534 
3" ie €.C.A.Del. In action for breach of 
; eontract, the jury must be furnished 


with reasonable guides by which to 
reach a verdict and will not be allowed 
to make an uncontrolled guess.—Sten- 
tor Electric Mfg. Co. v. Klaxon Co., 
115 F.2d 268, affirming 30 F.Supp. 425, 

Cal.App. Each of parties to consoli- 
dated actions against same defendants 


B-g/b33c AO) ee 


than that couplers had been inspected’ 


HO Ee es 

ae iNT Onis aca 
for deaths of two persons was entitled — 
to have his theory of case presented to 
jury in instructions.—Lewis v. Western. 
Truck Line, 112 P.2d 747. — i 

Ill.App.. Each side of case may give 
instructions based on theory of_ its 
ease, if there is evidence in record to 
substantiate such theory.—Blachek Vv. 
City Ice & Fuel Co., 35 N.H.2d 416, 311 
IllL.App. 1. 

§ 535 


Ohio App. In malpractice action, in 
which patient claimed that physician 
was negligent in injecting alcohol into 
patient’s viens instead of a proper lo- 
cal anesthetic, that physician was neg- 
ligent during process of an operation, 
and that physician was negligent in 
post-operative treatment and care of 
patient, trial court should definitely 
outline to jury the three specific ele- 
ments of malpractice charged.—Aber- 
crombie v. Root, 28 N.H.2d 772, 64 Ohio 
App. 365. ‘ 


‘ § 536 

Mo. Plaintiff has the burden of es- 
tablishing every fact necessary to a 
verdict in his favor, and hence defense 
instructions may be properly given 
which authorize a defendant’s verdict 
on a converse finding on any fact issue 
essential to a verdict for plaintiff, but 
where the defense is a matter of sub- 
mitting another state of facts which if 
true would show that plaintiff has no 
right to recover, such facts, and not the 
legal proposition which they would es- 
tablish, should be submitted in the in- 
struction authorizing defendant’s ver- 
dict on such a: theory.—Stanich v. 
Western Union Tel. Co., 153 S.W.2d 54. 

Mo.App. A party is not entitled, as 
matter of right, to submission of issue 
to jury in negative forin after proper 
submission thereof in affirmative form 
by opposing party’s  instruction.— 
Counts v. Coca-Cola Bottling Co. of St. 
Louis, 149 S.W.2d 418. : 

Qkl. It is not error to refuse to in- 
struct in negative form where court 
has already instructed in affirmative 
form.—Grand River Dam Authority v. 
Victor, 114 P.2d 465. 


§ 538 

Ind.App. Whee plaintiff had dis- 
missed first paragraph of complaint, re- 
fusal to instruct at close of evidence 
to return a verdict for defendant on 
plaintiff's first paragraph of complaint 
was not error.—Goldblatt Bros. v. Par- 
ish, 33 N.H.2d 835. 


§ 539 

N.C. The provision of statute which 
requires a judge in giving charge to 
state the evidence given and declare 
and explain law arising thereon is de- 
claratory of constitutional right of 
“trial by jury”. C.S. § 564; Const. art. 
nk 13.—Smith v. Kappas, 15 S.B.2d 
875, 219 N.C. 850, granting rehearing 
rine ad pnt pee ar 12 S.E.2d 6938, 218 N. 

N.C. Where the issue of liability is 
sharply disputed, the parties are en- 
titled to have the court hew to the line 
under statute requiring a judge in giv- 
ing charge to state the evidence given 
and declare and explain law arising 
thereon. C.8:; § 564.—Barnes v. Teer, 
15 S.E.2d 379, 219 N.C. 823, granting 
rehearing and vacating 10 8.H.2d 614, 
218 N.C, 122. 
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Cal.App. In action by motorman of 
privately owned street car against city 
and county of San Francisco for in- 
juries suffered when struck by passing 
municipal street car where there was 
no direct evidence of what motorman 
saw, instruction that law presumes that 
motorman saw what, in exercise of or- 
dinary care, he could have seen, was 
not erroneous.—Gillette v. City and 
County of San Francisco, 107 P.2d 
627, 41 Cal.App.2d 758. 

Ga.App. In suit to foreclose a_ bill 
of sale executed on an automobile in 
order to secure a debt of deceased, 
wherein it was contended that deceased 
was insane at time he executed bill of 
sale, but wherein there was evidence 
that would have authorized jury to find 
that deceased was only temporarily in- 
sane at time he executed bill of sale, 


rere 


it 
t 


of insanity at time of exeeution of bill 
of sale—Community Loan & Invest- 
ment Corporation vy. Bowden, 12 8. 
H.2d 421. nf 

Mo.App. The presumption that in- 
sured, after first preniium was paid, 
complied with every condition in life 
policy to keep. it in force was merely 
a “precedural presumption’, and when 
evidence was introduced pro and con 
upon the issue, trial court erred in 
instructing jury with reference to the 
presumption.—Gibson_ vy. Metropolitan 
Life Ins. Co., 147 S.W.2d 193. 

ui0.App. Where evidence was con- 
flicting as'to whether beneficiary under 
life policies was of unsound mind at 
time she signed compromise agreement 
with insurer, instruction imposing bur- 
den of proving beneficiary’s insanity at 
the time of executing the agreement on 
beneficiary’s administrator, and includ- 
ing matter to the effect that the law 


presumes that every person is sane, was 


correct as to burden of proof, but 
should not have referred to presump- 
tion of sanity —Kelley v. United Mut. 
Ins. Ass’n, 149 S.W.2d 905... ‘ 

Where the evidence is conflicting with 
respect to presumptions of fact as they 
relate to questions to be submitted to 
the jury for their consideration, it is 
improper to include the presumptions 
in an instruction—Kelley v. United 
Mut. Ins, Ass’n, 149 S.W.2d 905. 

N.Y.Sup., The refusal to charge, up- 
on request, that a letter properly ad- 
dressed, stamped, and mailed is pre- 
sumed to have been received by. ad- 
dressee, was error.—Tudor Triangle y. 
Konrad, 24 N.Y.8.2d 429. 

§ 542, 

R.I. In action against husband and 
wife for work performed under an al- 
leged oral contract, failure to charge at 
defendant’s request as to burden of 
proof and as to jury’s duty to pass 


upon credibility of the witnesses was. 


error.—Callan Const. Co. v. Martin, 20 
A.2d 532. 


§ 543 

Idaho. In action for injuries sus- 
tained by driver of delivery truck in 
collision with switch engine at cross- 
ing, where testimony of eyewitnesses 
to establish that driver was not in ex- 
ercise of ordinary care and was exceed- 
ing speed limit was indefinite, instruc- 
tions that, if driver suffered lapse of 
memory as to collision, driver was pre- 
sumptively exercising due care and in- 
struction defining prima facie evidence, 
were proper. ode 1932, § 48-504, 
subd. b, par. 1.—Department of Finance 
of State v. Union Pac. R. Co., 104 P. 
2d 1110. 

§ 544 

Ga.App. 
tion against bottling company for in- 
juries sustained from explosion of bot- 
tle of carbonated beverage after bot- 
tle was placed in restaurant icebox, 
trial court which charged the jury as 
to doctrine of res ipsa loquitur did 
not err in also charging that burden 
was upon employee to prove company’s 
negligence by preponderance of. evi- 


dence and that employee could not re-, 


cover if jury found that company ex- 
ercised ordinary care.—Cole v. Pepsi- 
Cola Bottling Co., 15 S.W.2d 548. 
Mo.App. In action for injuries sus- 
tained by occupant of wagon when 
struck by train at country road cross- 
ing, court erred in refusing to instruct 
jury that plaintiff's right of recovery 
depended upon negligence of railroad 
company’s employees, and that burden 
rested upon plaintiff to establish such 
negligence by a preponderance of the 
evidence, and such error required re- 


versal of judgment for plaintiff.—Wol- ~° 


verton vy. Kurn, 149 S.W.2d 62. 

Ohio App. In action by truck driver 
for damages sustained when automobile 
struck the rear of truck which was be- 
ing backed out into highway from a 
private driveway, trial court should 
have given defendant’s requested in- 
struction that if jury found that plain- 
tiff, in the exercise of ordinary care, 


bill of sale did not raise presumption — 


In restaurant employee’s ac-. 


See 


ng testimony 
a civil case, a 


Super. 508. 

Vt. Refusal to instruct that to find 
for beneficiary jury must find in_evi- 
dence something more than evidence 
which raised a mere conjecture of in- 
sured’s death or death through external, 
violent, or accidental means and _ that 
insured met his death, or that his death 
occurred through such means must be 
the more probable hypothesis, was_er- 
ror.—Gero vy. John Hancock Mut. Life 
Ins. Co., 18 A.2d 154. 

: § 545 

Fla. In action to recover damages 
on a charge of wilfully and malicious- 
ly assaulting and beating plaintiff, 
where defendant, in his attempt to 
bolster his alibi, introduced several 
witnesses to establish a good reputa- 
tion for truth and veracity and as a 
law-abiding citizen, the trial court 
properly refused requested charge that 
jury could consider that evidence in 
determining their verdict, since evi- 
dence of good character or reputation 
is not relevant in the first instance in 
a civil action, or where the reputation 
of the party has not first been attacked 
by evidence of bad character.—Pan- 
dula v. Fonseca, 199 So, 358. 

Ga.App. In action on double indem- 
nity provision of life policy, proof of 
death submitted by beneficiary to in- 
surer was admissible for purpose of 
proving the fact that such proof had 
been made, notwithstanding proof of 
death incorporated therein a .copy of 
certificate of death required by the vital 
statistics law which contained a copy 
of verdict of coroner’s jury stating that 
death was caused by unknown parties 
where judge instructed that evidence 
should be considered only as proof of 
fact that proof of death had been made. 
Code 1933, §§ 88-1212, 88-1215.—New 
York Life Ins..Co. v. Ittner, 14 S.H.2d 
203, 64 Ga.App. 806. xe 

Ga.App. In action for injuries sus- 
tained by truck occupant in -collision 
between truck and train, where truck 
driver testified that he did not see 
train before it was upon the truck at 
crossing, and defendants later pro- 
duced witness who testified that driver 
shortly after collision had told him 
that driver saw the train when he was 
almost to crossing but thought he 
could beat it across, charge that testi- 


mony in contradiction of driver was 


admitted solely as a matter of contra- 
diction and not for purpose of deter- 
mining issue in the case was proper. 
—Powell v. Jarrell, 16 S.E.2d 198. 

Ky. Trial court properly refused to 
give insurer’s requested instruction that 
history of insured’s physical infirmity, 
if any, and any circumstance connected 
therewith, as related by insured to 
physicians, and testified to by such 
physicians, were not proof of any fact 
so related and that such history was 
for the sole purpose of aiding physi- 
cians to ascertain the presence in in- 
sured of disease, and for proper treat- 
ment, since physicians were entitled to 
testify concerning case history given 
by insured.—Metropolitan Life Ins. Co. 
v. Osborne, 150 S.W.2d 479, 286 Ky. 
301. 

Mass. In libel action, judge should 
warn jury against awarding damages 
for defamation at other times, where 
evidence of such defamation is admitted 
to show malice.—Conroy vy. Fall River 
Herald News Co., 28 N.H.2d 729. 


Ohio App. In action to set aside 
will, copy of which had been probated 
because original could not be found 
after testator’s death, jury could con- 
sider testimony that testator had said 
he had. @estroyed will, though there 
was no direct testimony of act of de- 
struction by testator, and plaintiff was 


5 


_a_ charge 
ode, —-10504-35 | 
-47, 12079 
2085 et ‘seq.—Chenoweth Aye Cary, Bpl 
N.H.2d 716, appeal dismissed 23 N.H. 
2d 949, 136 Ohio St. 128. 
Tex.Civ.App. In trespass to try title 
action, court did not err in giving in- 
struction limiting to heirs of former 
owner the effect of affidavits by former 
Owner’s sons and testimony concerning 
declarations by such former owner’s 
sons that former owner had conveyed 


the land involved:—Price v. Humble 
Oil & Refining Co., 152 S.W.2d 804, 
error refused. 

Va. In wrongful death action the 


trial court on motion of counsel for 
defendant should instruct jury that 
evidence concerning physical disability 
of one of the beneficiaries is admissible 
only for purpose of aiding jury in ap- 
portioning damages, and is not admis- 
sible on question of liability or quan- 
tum of damages. Code 1919, § 5787, as 
amended hy Acts 1920. ¢«. 25.—Craw- 
ford v. Hite, 10 S.H.2d 561. 

Wash. Admission of record of in- 
sanity proceedings against insured was 
not error, where jury was instructed 
that record could not be considered as 
proof of insured’s insanity prior to 
date of proceedings.—Cameron v. Bene- 
fit Ass’n of Railway Employees, 107 
P.2d 1096. 

546 


Neb. In action on accident policy to 
recover for death of insured, trial court 
properly refused to give insurer’s re- 
quested instruction that plaintiff's fail- 
ure to call certain physician as a wit- 
ness was, under the facts, to be con- 
sidered by the jury and to be given 
such weight as the jury might see fit. 
—Carpenter vy. Sun Indemnity Co., 293 
N.W. 400. 

Wash. In action for injuries sus- 
tained in fall on floor of szore, where 
plainfiff’s witnesses testifiea that floor 
was oily and defendant called two 
witnesses who testified as to condition 
of floor and witnesses were in as good 
a position to testify as any witness 
and it did not appear that defendant 
could produce better evidence, it was 
error to give instruction that if either 
party has failed to produce evidence 
under control of such party, then the 
law presumes that such evidence, if 
introduced. would be against conten- 
tion of such party.—Wright v. Safeway 
Stores, 109 P.2d 542. 

§ 547 

Cal.App. In action against corporate 
building contractor for injuries. sus- 
tained when struck by rafter which fell 
from house under construction, where 
plaintiff’s counsel in opening stated in 
effeet that boss carpenter had been re- 
quested to perjure himself and to as- 
sume all responsibility for the injuries 
and objection was sustained on ground 
that matter went to motive of corpo- 
ration, testimony tending to prove 
charges was properly stricken and 
jury properly instructed to disregard 
it.—Wilmot v. Golden Gate Inv. Co., 
107 P.2d 2638. 

Fla. In payee’s action on a $1,000 
note executed by defendant, where de- 
fendant claimed that note was with- 
out consideration, instructing jury to 
disregard evidence tending to contra- 
dict written instrument, which trial 
judge had described as an unambigu- 
ous promise to pay, was not error un- 
der evidence that defendant had pro- 
eured $2,000 from payee and had re- 
paid $1,000, and executed the note 
for balance and assigned an interest in 
jland to payee as security—Long v. 
Angel, 198 So. 339. 

Ky. In action by surety on bond of 
former sheriff to recover under indem- 
nity clause from former sheriff for 
counsel fees and other expenses in- 
curred in defending suit by county 
against the former sheriff and _ the 
surety, trial court should have with- 
drawn from the jury any statement by 
the former sheriff as to the payment 
by him of fees to his own counsel in 
the litigation by the county against 
him and his surety, since the issue 
was the reasonableness of the fee to 


effect. surety’s counsel — 
Co. v. Cowherd, 
Ky. Liu aey 


10504-39, 
et seq., 12082, 12083, 


et 
By 57 fx ' 
In action by surety on bond « 
former sheriff to recover under 
nity clause from former sher 
counsel fees and other expensi 
curred in defending suit b 
against the former sheriff and 
ty for alleged shortages of th 
sheriff, trial court properly st 
objection to question to form 
as to how many thousands of lars: 
he had paid the surety to sign his bor 
since the matter was totally irreleva 
to the issues.—Maryland Casualty ¢ 
nee ee 145 S.W.2d 843, 2 

$e 


Mo.App. Where invitee testified that 
she was in good health prior to 

fall down flight of stairs in defen 
store and that her menstrual per 


ary. 
145 


menstrual periods started to be irreg 
lar, and physician testified that uterine 
bleeding could result from a fall, fr 
violence or trauma, refusal to in 
the jury to disregard testimony 
taining to impaired menstrual fun 
was not error.—Lewis v. Nation 
las Hess, 152 S.W.2d 674. — + ead 
Tex.Civ.App. Error in permittin; A 
compensation claimant to testify th 
his kneecap was broken into 31 
was withdrawn by trial court 
in sustaining insurance carrier 
to strike the testimony, whe 
shown to be hearsay, and in instract 
ing the jury not to censider the test 
mony.—Traders & General Ins, Co 
Maxwell, 142 S.W.2d 685, e1 
missed, judgment correct. — 


_ § 548 
Vt. In action on life polici 
taining double indemnity — 
clauses where evidence was entirely | 
cumstantial, it was court’s duty to 
plain to jury the law applicab 
such cases.—Gero y. John Hanco \ 
Life Ins. Co., 18 A.2d 154. 3 


J § 549 a 
Ga.App. Where court charged that 
witness may be impeached by proo 
contradictory statements previous 
made by him as to matters relevant 
to his testimony and to the case but 
that final credit to be given the : 
mony of a witness whether impe ie 
in that manner or by any other method 
was for the jury in exercise of its ri 
to pass on credibility of the witness 
failure to charge in addition that 
witness may be impeached by disp: 
ing the facts testified to by him 
Poe error.—Powell v. Jarrell, 16 S. 


§ 553 : 

Il.App. In action for injuries 
traffic policeman struck by taxicab, 
fusing instruction that testimony 
unimpeached witness for defen 


where driver to whom instruction was 
applicable was also a co-defendant an 
therefore much interested in ca 
Cooney v. Hughes, 34 N.H.2d 566, 
Ill.App. 371. : 
555> 


§ pay 
_ N.C. Under statute requiring judge — 
in giving charge to state the evidence 
given and declare and explain law — 
arising thereon, judge has duty to in- 
struct the jury as to circumstances 


under which issues should be an- 
swered in the affirmative and under 
which it should be answered in the 


negative. C.S. 564.—Smith v. Kap- 
pas, 15 §.B.2d 375,219 NG 8B0, 
granting rehearing and modifying 12 
S.E.2d 6938, 218 N.C. 758. 
Tex.Com.App. In action for damages 
from overturning of truck in avoiding 
collision, portion of charge that bur- 
den of proof was on plaintiffs to es- 
tablish their allegations and damages 
by a preponderance of the evidence 


should have been  omitted.—Hmpire 
Gas & Fuel Co. v. Muegge, 143 S.W. 
2d 763, reversing 116 S.W.2d 1758. 


Tex.Civ.App. In action for libel sub- 
mitted on special issues, a charge 
which, after withdrawing. certain mat. 


es of merchandise 


. sessing 


Tes 


t 


ae 


_ 


§ 555 
‘ters from jury’s consideration in 
i damages, instructed that jury 
could arrive at amount of actual dam- 
ages, if any, by considering loss of 
wages sustained by plaintiff, injury to 
plaintiff's repetation, mental anguish 
suffered by plaintiff, and humiliation 
suffered by plaintiff by reason of publi- 
eation of portions of article was a 
“general charge’’.—Enterprise Co. Y. 
Taylor, 142 S.W.2d 280. 
Tex.Civ.App. Where each special is- 
sue was framed so as to properly 
place burden of proof and _to show 


- that affirmative answer would have to 
be based upon preponderance of evi- 

dence, jury should not have been mis- 
 jed by preliminary 


instructions con- 


tained in charge stating that jury 


‘should answer issues from all the evi- 


dence as it might find the facts to be.— 


- Brown Express v. Henderson, 142 S.W. 
2d 585, error dismissed, judgment cor- 
‘rect. 

- Tex.Civ.App. In customer’s action 
for injuries sustained in fall over box- 
in aisle of store, 
where case was tried on special is- 
sues, charge on issue of unavoidable 
accident should not include a para- 
graph which was not in fact a defini- 
tion but a general charge.—Taylor v. 
“A, B. C. Stores, 145 S.W.2d 294, error 
smissed, judgment correct. 
-Tex.Civ.App. In action for damages 
submitted on special issues, giving of 


an instruction to jury in the nature of 


a general charge was error.—City of 
Corpus Christi v. McMurrey, 145 8.W. 
_ 2d te error dismissed, judgment cor- 
rect. 

- Yex.Civ.App. In 


compensation suit 


- tried on special issues, an instruction 


that if injury below the elbow resulted 
in pain and suffering permanently ren- 
dering one disqualified to perform the 
usual tasks of a workman so as to ob- 


tain and retain employment, then the 
disability resulting from such 


injury 
was not limited to the hand, was re- 
versible error in view of statute pro- 
hibiting instructions as to law pertain- 
ing to case when submitted on special 
issues, except for definitions of legal 
terms, Vernon’s Ann.Civ.St. art. 2189.— 
Maryland Casualty Co. v. Landry, 147 
~§$.W.2d 290, error dismissed, judgment 
correct. . 


“general charge’ or because it alleged- 
ly did not define any term used in the 
eharge. Vernon’s Ann.Civ.St. art. 8309, 
1, ist subds. 1-3.—Traders & General 
ins. Co. v. Wilson, 147 S.W.2d 866. 


Tex.Civ.App. Refusal to give re- 
quested general charge that burden of 
proof was on plaintiff to show ex- 
istence of insanity of grantor at time 
deed was executed by preponderance of 
evidence was not error, where case was 
submitted on special issues, and court 
properly placed burden of proof on 
plaintiff by prefacing each question 
with: “Do you find from a preponder- 
ance of the evidence.”—Branton v. 
Inks, 149 S.W.2d 667, error dismissed, 
judgment correct. 

A general charge on burden of proof 
in case submitted on special issues is 
not proper.—Branton vy. Inks, 149 S.W. 
2d 667, error dismissed, judgment cor- 

- rect. 
In action to rescind deed, failure to 
give charge requiring verdict for de- 
fendant if jury believed from evidence 
that at time of transaction grantor had 
mental capacity to understand nature 
and effect of the transaction and did 
so understand it was not error, since 
requested charge was objectionable as 
a “general charge’ and as on the 
weight of the evidence—Branton vy, 
Inks, 149 S.W.2d 667, error dismissed, 
judgment correct. 

Tex.Civ.App. General instruction on 
burden of proof, in connection with the 
wording “Do you find from a _ pre- 
ponderance of the evidence’’, found in 


as- 


; OL PRIA Tes 
each of plaintiff’s issues, was not erro- 
neous as contradictory and confusing, 
leading jury to either disregard such 
burden or place it on defendant as well 
as on plaintiff.—Feaeral Underwriters 
Exchange v. Green, 15) S.W.2d 98, er- 
ror dismissed, judgment correct. 

Tex.Civ.App. In workmen’s compen- 
sation case refusing to instruct jury 
that neither impairment of hearing nor 
total and partial loss of hearing in one 
ear constitutes permanent incapacity 
to labor was not error, where question 
of whether or not partial deafness only 
resulted from injury was submitted. 
Vernon’s Ann.Civ.St. art. 8306 et seq. 
—Southern Underwriters v. West, 152 
S.W.2d 933, error refused. 

Tex.Civ.App. Where a case is sub- 
mitted on a special issue, a general 
charge has no place. Vernon’s Ann. 
Ciyv.St. art. 2189.—Pittman v. Stephens, 
153 S.W.2d 314, error refused. 

Where a case is submitted on special 
issues, the court is authorized by ex- 
press statutory provision to submit 
such explanation and definitions of le- 
gal terms as are necessary to enable 
jury to properly pass upon and ren- 
der a verdict on the issues submitted. 
Vernon’s Ann.Civ.St. art. 2189.—Pitt- 
man vy. Stephens, 153 S.W.2d 314, er- 
ror refused. 

In action for damages resulting from 
an assault, the submission of special 
issue as to whether defendant shot in 
self-defense, together with a definition 
of self-defense, did not constitute a 
“general charge’’ since self-defense is 
a “legal term” which it was proper for 
court to define in connection with sub- 
mission of special issue. Vernon’s 
Ann.Civ.St. art. 2189.—Pittman v. Ste- 
phens, 153 S.W.2d 314, error refused. 

Tex.Civ.App. The trial court in sub- 
mitting special issues concerning sum 
of money that should be awarded 
plaintiff for personal injuries should 
make them explicit in his instruction 
so that the jury may not be likely to 
assess damages based on an improper 
ground or measure the same by an im- 
proper rule.—Panhandle & S. F. Ry. 
Co. v. Villarreal, 153 S.W.2d 350. 

Where there was no proof whatever 
offered concerning alleged hospital and 
medical expenses incurred by  plain- 
tiff’s wife, trial court in submitting 
issue of damages to the jury improper- 
ly stated that jury could consider any 
medical or hospital bills that wife 
may have reasonably ineurred.—Pan- 
handle & S. F. Ry. Co. y. Villarreal, 
153 S.W.2d 350. 

In submitting to jury issue concern- 
ing recovery of medical and hospital 
bills, it should be made clear to the 
jury that they should consider only 
such medical and hospital services as 
it was reasonable for the injured per- 
son to enlist under the circumstances 
and such charges therefor as the jury 
might find from the evidence were rea- 
sonable in amount.—Panhandle & S. F. 
Ry. Co. v. Villarreal, 153 S.W.2d 350. 
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C.C.A.Ind. In beneficiary’s action to 
recover double indemnity benefits un- 
der life policies issued to insured who 
died of sunstroke, trial court’s defini- 
tion in its instructions of a “visible 
contusion or wound on the exterior 
of the body,’ within meaning of the 
policies, was  proper.—Wiecking  v. 
Phenix Mut. Life Ins. Co. of Hart- 
ford, Conn., 116 F.2d 90. 


Ga.App. Trial court’s failure to de- 
fine the terms “positive testimony” 
and ‘negative testimony” as used in 


charge to jury was not error, in the 
absence of a special request to. ex- 
plain the meaning of those expressions. 


—Southern Ry. Co. v. Maddox, 11 S. 
H.2d 501. 
Ga.App. In action for deceit by 


means of false representations inducing 
the purchase of notes, where under- 
standing of the case by jury required 
that they know the meaning of quali- 
fied indorsement and of the words 
“without recourse”, charge that a qual- 
ified indorsement constitutes the in- 
dorser a mere assignor of title to the 
instrument, that it may be made by 
adding to the indorser’s signature the 


words “without recourse” or wo 
similar import, and that such 
ment does not make indorser liable on ~ 
default of maker was proper. Code, § 
14-409.—First Bancredit Corporation v. 
cers McKenzie Lumber Co., 16 S.EH.2d 
Til. In action against landlord for 
injuries sustained when tenant’s cus- 


‘-tomer fell into cellar opening on leav- 


ing tenant’s tavern, instruction refer- 
ring to person “lawfully” on premises 
was not erroneous on ground that it 
failed to define quoted term, where 
there was no contention that customer 
was not lawfully on premises and 
statement could not have misled jury. 
—Murphy v. Illinois State Trust Co., 
31 N.E.2d 305, 375 Ill. 310, affirming 
Murphy v. Brichler, 27 N.H.2d 1008, 

305 Ill.App. 6. 

Il.App. In switchman’s action for 
injuries resulting from inefficient hand 
brake on interstate freight car where 
instruction recited consignment of car 
to foreign state immediately preceding 
reference to interstate commerce, fail- 
ure to define what was meant by ‘‘in- 
terstate commerce’ was not. error. 
Federal Safety Appliance Act. 45 U.S.C. 
A. § 1 et seq.; Federal Employers’ 
Liability Act, 45 U.S.C.A. § 51 et seq. 
—Herb v. Pitcairn, 29 N.E.2d 543, 
306 Ill.App. 583. 

Ky. In action for disability bene- 
fits under insurance policy, trial court 
properly instructed jury as to meaning 
of term “wholly disabled”, since oth- 
erwise jury might construe it to mean 
absolute helplessness.—Maryland As- 
sur. Corporation vy, Smith, 151 S.W.2d 
409, 286 Ky. 513. 

Where insurance policy providing for 
disability benefits refers to degree or 
general class of disability merely by 
its terms, total or partial, meaning of 
terms should be defined by trial court 
in instruction to jury, but where poli- 
cy, without reference to its term, de- 
fines the words which will permit re- 
covery, it is sufficient for court to 
instruct jury in words of policy.— 
Maryland Assur. Corporation y. Smith, 
151 S.W.2d 409, 286 Ky. 513. 


In action for disability benefits un- 
der insurance policy, where policy by 
its terms described conditions which 
would permit recovery for varying de- 
grees of partial disability, trial court, 
after defining meaning of term “totally 
disabled”, properly instructed jury as 
to degree of disability less than total 
disability which would permit recoy- 
ery in words of the policy, together 
with sums_ recoverable under terms 
of policy.—Maryland Assur. Corpora- 
ae v. Smith, 151 S.W.2d 409, 286 Ky. 

Ky. In action against two brothers 
on note signed in name of partnership 
allegedly consisting of brothers, trial 
court’s failure to define words “part- 
ners” or “partnership” was not error. 


—Hurt v. Gambill, 152 S.W.2d 606, 
287 Ky. 182. 
Mass. In action for damage to auto- 


mobile where plaintiff who had domi- 
cile in New Hampshire claimed that 
she had a residence in Massachusetts 
so that Massachusetts registration of 
automobile was legal, defendant’s re- 
quested rulings that if plaintiff in her 
application for registration stated a 
residence which was temporary or if 
the place she occupied in Massachu- 
setts was a temporary residence when 
her automobile was registered, it was 
not legally registered, were properly 
denied, where the requested rulings 
did not contain definition of the vague 
word temporary.—Russell vy. Holland, 
384 N.W.2d 668, 309 Mass. 187. 
Tex.Civ.App. In action for death of 
horse struck by defendant’s truck, defi- 
nition of word “lookout”, as used in 
court’s charge, was unnecessary, where 
next succeeding question submitted to 
jury was issue of negligence, by defi- 
nition of which duty as to lookout 
was measured and declared at least 
partly. Ellis v. Lewis, 142 S.W.2d 294. 
Tex.Civ.App. In compensation pro- 
ceeding for total and permanent in- 
capacity, refusal, upon defendants’ re- 
quest, to define ‘permanent’ and to 
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ia ‘ine rporate defi! n in trial court’s 
charge was not error, since quoted 
term is not defined by statute and is 
in common use and of well known 
meaning. Rey.St.1925, art. 2189.— 
Southern Underwriters v. Weldon, 142 
S.W.2d 574. 

In employee’s suit to recover com- 
pensation for total and permanent in- 
capacity, an instruction that “total in- 
capacity” did not mean an absolute in- 
ability to do any kind of work, but 
meant that one must be so disabled 
that he cannot perform usual tasks of 
a workman to extent that he can ob- 
tain and retain employment, was prop- 
er, and it was not error to refuse to 
include an additional provision in def- 
inition of quoted term.—Southern Un- 
derwriters vy. Weldon, 142 S.W.2d 574. 
Tex.Civ.App. In action on fire poli- 
ey covering automobile, the trial court 
erred in failing to define cash market 
value and in overruling insurer’s ex- 
ception objecting to the charge of the 
court for such failure—General Ex- 
change Ins. Corporation v. Young, 143 
S.W.2d 805. 

Tex.Civ.App. In taxicab passenger’s 
action for injuries, instruction that by 
the term “unavoidable accident’? was 
meant the unforeseen and unanticipat- 
ed happening of an event occurring 
without either taxicab passenger or 
driver of truck or driver of _ taxicab 
being guilty of negligence in doing or 
permitting to be done or omitting do- 
ing anything, that proximately caused 
collision between truck and _ taxicab 
was not erroneous as depriving taxicab 
owner of the right to a submission of 
an issue as to whether accident was 
unavoidable as between itself and pas- 
senger, where every possibility of neg- 
ligence proximately causing the colli- 
sion other than that of driver of taxi- 
cab was submitted and there was no 
evidence that, as between the taxicab 
owner and passenger, accident was un- 
avoidable—Yellow Cab Co. v. Under- 
wood, 144 S.W.2d 291, error dismissed, 
judgment correct. 

Tex.Civ.App. In action for injuries 
to alighting street car passenger, court, 
in instructing that by the term ‘‘neg- 
ligenee’’ when referring to the opera- 
tor of street car was meant the failure 
to use “a high degree of care’, should 
have defined the quoted phrase when 
company objected to the_ charge.— 
Dallas Railway & Terminal Co. v. Goss, 
144 S.W.2d 591. 


In action for injuries to alighting 
street car passenger, court’s definition 
of “unavoidable accident” as an event 
which occurs without negligence on 
part of passenger or motorman would 
be sufficient if charge contained cor- 
rect definitions of negligence applicable 
to both the passenger and street rail- 
road.—Dallas Railway & Terminal Co. 
v. Goss. 144 S.W.2d 591. 

Tex.Civ.App. In workmen’s compen- 
sation proceeding, explanation in con- 
nection with special issue inquiring 
about a just and fair average weekly 
wage rate, that jury could consider 
any increase in wages employee might 
have reasonably expected under normal 
conditions was not objectionable as a 
“peneral charge” or because it alleged- 
ly did not define any term used in the 
charge. Vernon’s Ann.Civ.St. art. 8309, 
§ 1, 1st subds. 1-3.—Traders & Gen- 
eral Ins. Co. vy. Wilson, 147 S.W.2d 866. 

Tex.Civ.-App. Where ultimate fact is- 
sue to be determined by jury in con- 
sumer’s suit to retover for overcharges 
and discrimination on electric current 
furnished was whether consumer was 
served under similar and like circum- 
stances as other consumers, both par- 
ties admitted that in determination of 
that issue the common “material billing 
factors” applicable to various consum- 
ers involved was controlling, and rate 
expert witnesses for both parties tes- 
tified similarly concerning elements 
making up billing factors, the trial 
court did not err in failing to define the 
term “material billing factors’ as used 
in ‘special issues submitted to jury. 
Rev.S8t.1925, arts. 1438, 2189.—Texas 
Power & Light Co. v. Doering Hotel 
Co., 147 S.W.2d 897. f Z 

Tex.Civ.-App. In action on life policy, 
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where trial court submitted special is- 


sue as to whether, at the time of 
change of beneficiary, insured did not 
have sufficient mental ability to under- 
stand the nature and effect of the 
transaction, refusal to grant oral re- 
quest to define terms “mental ability” 
and “mental capacity’ was not error, 
since the language used was not techni- 
cal and was such that ordinary persons 
serving on juries could understand it.— 
Koenig v. Grand Lodge of Order of 
Sons of Herman, 148 S.W.2d 222, er- 
ror dismissed, judgment correct. 
Tex.Civ.App. In action for damages 
to automobile in collision with truck, 
where there was testimony concerning 
difference in market value immediately 
before and after collision, and cost of 
repairs, failure to define “reasonable 
market value’ was not error.—Horton 
v. Sehultz, 148 S.W.2d 252. 
Tex.Civ.App. Where the issue of new 
and independent cause is raised by the 
evidence, it is error for the trial court 
not to include such terms and a defini- 
tion thereof in the standard instruction 
on proximate cause.—Horne Motors v. 
Latimer, 148 S.W.2d 1000, error dis- 
missed, judgment correct. 
Tex.Civ.App. Where action for flood 
damage was based in part on defend- 
ants’ interference with alleged prescrip- 
tive right of drainage in canal, burden 
of establishing such prescriptive right 
rested on plaintiff, and court’s refusal 
to define “peaceably and adversely” as 
used in special issue submitting to jury 
question whether water had drained 
through canal “peaceably and adverse- 
ly’? as between parties and those under 
whom they held the land was reversible 
error. Rev.St.1925, arts. 5513, 5514.— 
Be rae v. Caruthers, 149 S.W.2d 
Tex.Civ.App. Where trial court in 
submitting issues in action to recover 
total and permanent disability benefits, 
embodied therein the very words of the 
policy defining the term “totally dis- 
abled’’, and the words were simple and 
plain, trial court properly refused to 
define the term ‘totally disabled”’.— 
Metropolitan Life Ins. Co. v. Butler, 
149 S.W.2d 187, error dismissed. 
Tex.Civ.App. In action for injuries 
sustained when defendants’ truck ap- 
proaching from rear struck plaintiff's 
truck, term ‘“‘proper lookout’, as used 
in special issue whether plaintiff failed 
to keep proper lookout for vehicles 
approaching from rear, was not a legal 
term, and it was unnecessary for court 
to define it under circumstances.—Stay- 
ton v. Contreras, 150 S.W.2d 342, error 
dismissed, judgment correct. 
Tex.Civ.App. In carpenter’s action 
against employer for injuries sustained 
while lifting plank, Special issue as 
to whether danger inherent in work 
was the sole proximate cause of in- 
juries was not submitted without defi- 
nition, where the term ‘a danger in- 
herent in the work” was defined by the 
trial court in connection with such 
special issue.—Marshall v. Hall, 151 
S.W.2d 919, error dismissed. 


Tex.Civ.App. Where a case is sub- 
mitted on special issues, the court is 
authorized by express statutory provi- 
sion to submit such explanation and 
definitions of legal terms as are neces- 


‘sary to enable jury to properly pass 


upon and render a verdict on the is- 


sues submitted. Vernon’s Ann.Ciy.St. 
art. 2189.—Pittman vy. Stephens, 153 
S.W.2d 314, error refused. 


In action for damages resulting from 
an assault, the submission of special 
issue as to whether defendant shot in 
self-defense, together with a definition 
of self-defense, did not constitute a 
“general charge” since self-defense is a 
“Yegal term’? which it was proper for 
court to define in connection with sub- 
mission of special issue. Vernon’s 
Ann.Ciy.St. art. 2189.—Pittman v. Ste- 
phens, 153 S.W.2d 314, error refused. 

Tex.Civ.-App. In action against bus 
company for injuries sustained by 
plaintiff's wife when the bus allegedly 
gave a lurch, the use by the court in 
ity charge of the terms “sudden” and 
“unnecessary jerk”, without defining 
those terms, was not error, since those 
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terms are of such general use and of _ 
such a commonly accepted meaning 
that they need no definition to be un- 
derstood.—Dallas Ry. & Terminal Co. _ 


v. Whitcomb, 153 S.W.2d 527, error — 
granted. bg 
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Fla. In action on a note where there 
was no dispute as to amount due, and ~ 
interest was merely a matter of mathe- 
matical computation and plaintiff and 
defendant stipulated as to amount of 
attorney’s fees, it was proper for trial 
court to direct jury with reference to — 
amount of verdict.—Knabb vy. Recon- — 
peru tos Finance Corporation, 197 So. | 


§ 558 ee 
Instruction that action for 


ig 
and that “no insurance company is aps 
party to or interested in this action” — 
was not error as against contention 
that plaintiff had right to go to jury 
free from an instruction which told 
them that no insurance compuny was — 


interested.—Miller v. Cranston, 106 re 
2d 963. tf 


Colo. Where petition set up two 
causes of action, that defendant mali- 
ciously poisoned plaintiff’s cattle, and — 
that defendant wrongfully and negli- — 
gently poisoned plaintiff’s cattle, injury 
and damage being attended by circum- 
stances of malice, recklessness and — 
wantonness, jury should have been © 
instructed that verdict against defend- 
ant could be returned only on first or 
second cause, and that jury should fix 
actual damages sustained by plaintiff, — 
since defendant could not be assessed — 
twice for such damages. ’35 C.S.A. a ta 
48, §§ 390, 391.—Holt v. Mundell, 112 
P.2d 1039, 107 Colo. 373. Oat 

Conn. Where recovery is sought for 
fright and shock resulting from al- _ 
leged negligence in the absence of in- 
jury of traumatic nature, trier of facts 
should use caution and scrutinize the 
evidence with care before granting re- 
covery, and if case is tried to the jury _ 
they should be instructed to use a like 
caution, and the claim should be care- 
fully scanned and found established 
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Mo. 


. The giving of instructions re- 
garding how jury should consider evi- 
dence rests largely in the discretion of 


the trial court, but such instructions _ 
should be used with caution.—Menden- — 
hall v. Neyer, 149 S.W.2d 366. ! 


Neb. Where defendant admitted that 
there was a balance due plaintiff and 
counterclaimed for damages, and the 
claims of the parties were not so in- 
consistent that a finding for plaintiff 
would, as a matter of law, necessarily 
negative defendant’s counterclaims, an 
instruction which told jury that, if | 
jury found for plaintiff on his claims 
against defendant, jury need not con- 
sidey claims of defendant, was preju- 
dicially erroneous.—Olsen vy. McMaken 
& Pentzien, 297 N.W. 830. 

Ohio App. A request to charge be- 
fore argument that mere fact that court 
charged jury upon measure of damages 
was not to be taken as any indication 
whatsoever on court’s part that plain- 
tiff was entitled to recover did not in- 
volve a statement of substantive law, 
but was a mere admonition to the 
jury, which court might give at its 
discretion, but was not required to 
give by statute providing for the giving 
of requested written instructions on 
matters of law. Gen.Code, § 11420-1 
(5).—Rubbo v. Hughes Provision Co., 
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firmed 34 N.B.2d 202, 138 Ohio St. 178. 
RAI. In action against husband and 
wife for work performed under an al- 
leged oral contract, failure to charge 
at defendant’s request as to burden of 
‘proof and as to jury’s duty to pass 
upon credibility of the witnesses was 
-error.—Callan Const. Co. v.- Martin, 20 
A.2d 532. v 

Wash. In wrongful death action, 
here general damages are alleged. and 
all probability it will be difficult 
‘or the jurors to arrive at an exact 
amount in the event damages are al- 
owed, a cautionary instruction on a 
otient verdict is proper in order to 
avoid possibility of such a verdict be- 
ing reached._Sweazey v. Valley Trans- 
port, 107 P.2d 567. 

§ 560 


nd. A jury in an ordinary case 
eeds no instruction as to the purpose 
effect of argument, and should not be 
structed to receive no impressions 

refrom.—New York Life Ins. Co. Vv. 
uhlenschmidt, eee 340. 
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z An instruction that if both 
‘ties were negligent, and plaintiff’s 
negligence, however slight, contributed 
to accident, the law leaves the parties 
where it finds them, and that plaintiff 
ould not recover, correctly stated the 
though not itself containing the 


ist’ clear chance rule.—Garlington vy. 
Laughlin, 104 P.2d 169. 
Ark. employee’s action under 
federal Employers’ Liability Act for 
njuries sustained through alleged neg- 
mee of fellow workmen while load- 
ng rail onto freight car, employee 
as entitled under pleadings and evi- 
mee to have issues regarding negli- 


bility Act, 45 U.S'C.A. § 51 et seq.— 
_ Jones v. Kansas City Southern Ry. Co., 

145 S.W.2d 969. 

Cal. An instruction that in order to 
‘ arge a railroad with negligence for 
defect in signalling device at crossing 
ie hich it is bound to keep in proper 

- eondition and repair, it must be shown 

that the railroad had notice of the 
defect and that it failed for a reason- 
able time thereafter to repair such sig- 
lling device when read together with 
other instructions was not erroneous 
on the ground that the use of the 
da “bound” told the jury that the 
road was an “insurer’’ of operation 
of safety device, since the word “prop- 
er’ means substantially the same as 
easonable precaution or ‘due care’ 
particularly when the obligation of rail- 

road was stated in other instructions.— 
Will v. Southern Pac. Co., 116 P.2d 
44, prior opinion 108 P.2d 731. 
- Gal.App. In instruction that store 
_ owner was bound to exercise reasona- 
bie care and vigilance to discover dan- 
-gerous condition, use of word ‘vigi- 
lance” might have been unfortunate, 
but such word could not have misled 
jury in view of the word “reasonable” 
and other instructions correctly defin- 
ing store owner’s duty in considerable 
detail—Wills v. J. J. Newberry Co., 
111 P.2d 346. 

Ga. A complete, accurate, and per- 
tinent instruction is not within itself 
erroneous because it fails to embrace 
an instruction which would be appro- 
priate in connection with the instruc- 
tion given.—Virst Nat. Bank of Cor- 
a2 ae v. Kelly, 10 S.H.2d 66, 190 Ga. 
Ga. In suit against former fiancee 
and her mother to recover property 
allegedly conveyed to fiancee in con- 
 templation of their engagement to 
marry, wherein fiancee filed a cross- 
action in which she sought to recover 
of plaintiff an amount alleged to have 

been loaned by her to him, charge stat- 

ing conditions under which former 
. flancee would be entitled to recover, 
i which stated that, if “she is otherwise 
entitled to recover, she would be en- 
titled to recover the full sum” with 
interest, was not improper, on ground 
that use of words ‘otherwise entitled 
to recover” required fiancee to prove 
something that was not necessary, and 
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the charge as an element of her case. 
Code 1933, § 48-108—Guffin v. Kelly, 
14 §.B.2d 50, 191 Ga. 880. 

Ga.App...Where defendant’s automo- 
bile which struck plaintiff was struck 
by another automobile, and defendant 
contended that she was unconscious 
after the collision, instruction that if 
defendant’s loss of ‘‘mentality” was 
caused by negligence of third person, 
and that she lost consciousness at the 
time, due to no negligence on her part, 
then defendant would not be liable, 
was not erroneous because defendant's 
mind and body both were allegedly 
rendered useless by the collision with 
third person’s automobile, and that by 
using the word “mentality” the court 
told the jury that defendant was con- 
tending that only her mind was ren- 
dered useless.—Wilson v. Ray, 13 S8.H. 
2d 848, 64 Ga.App. 540. 

Ga.App. Charges prefaced by the 
statement “I charge you this at the 
request of the defendants” were inapt 
in that the court should not have stat- 
ed that the portions charged were re- 
quested by either of the parties, but 
were not ground for reversal since it 
was shown that the court gave the in- 
structions as statements of law by the 
courts -Rowels y. Jarrell, 16 S.H.2d 

A charge prefaced by the statement 
“Another request for charge”, without 
making clear that what was stated was 
an instruction by the court itself as to 
the law, was improper.—Powell v. Jar- 
rell, 16 §.H.2d 198. 

Iil.App. Where evidence is conflict- 
ing and case is close one on facts, great 
care should be taken to instruct jury 
properly, and failure: to do so con- 
stitutes reversible error.—Wallace v. 
Parnell, 28 N.H.2d 569, 306 Ill.App. 


Ind. In action for injuries to boy 
run over by defendant’s truck, use of 
word “authority” in instruction that if 
truck driver was defendant’s agent and 
his acts were within scope of his au- 
thority, defendant would be responsible 
therefor, held not erroneous, in view 
of sentence: plainly showing that court 
used such word in sense of ‘“employ- 
ment’, and instruction that defendant 
was not liable unless such agency was 
proved and agent’s acts were within 
scope of his employment, negligent, and 
proximate cause of injury.—Mays v. 
Welsh, 32 N.H.2d 701. 

Ind. In wrongful death action 
against third party tort-feasor whose 
negligence allegedly caused death of 
employee, instruction that if decedent 
was performing his duties for his em- 
ployer immediately before and at time 
of electrocution, in a “reasonable man- 
ner’, and that. his death was _ proxi- 
mately caused by any of acts of negli- 
gence of defendant, if any, as alleged 
in complaint, verdict should be for 
in mandatory form, constituted reversi- 
ble error, since use of phrase ‘‘reasona- 
ble manner’ did not convey same idea 
as “acting with reasonable care’. 
Burns’ Ann.St. §§ 2-404, 40-1213.— 
Northern Indiana Power Co. v. West, 
32, N.E.2d 713. 


Ind.App. In action by assignee of 
chattel mortgage to replevy mortgaged 
eattle purchased by defendant after as- 
signment of mortgage, trial court’s in- 
structions, using words ‘“deseribed in 
said mortgage’’, instead of words ‘‘cov- 
ered by said mortgage’, were not er- 
roneous as misleading or confusing 
jury, as such phrases were equivalent in 
their effect on jury.—Lincoln Nat. Bank 
& Trust Co. of Fort Wayne v. Parker, 
34 N.H.2d 190. 

Minn. In action for wrongful death, 
an instruction that when, through neg- 
ligence of one or more persons, another 
is placed in imminent peril, a third 
person standing by who attempts to 
rescue imperiled person may recover 
for injuries received in attempt in an 
action against those whose negligence 
imperiled life of rescued person, un- 
less it appears that attempt to rescue 
was “clearly” one of rashness or reck- 
lessness under circumstances, was er- 
ror in view of use of quoted word, but 


sentence of same 
merely defined preponderance of the 
evidence, although second sentence 
standing alone would be misleading as 
placing burden on plaintiff of disprov- 
ing contributory negligence-—Monsour 
1G Excelsior Tobaceo Co., 144 S.W.2d 


Mo. Instructions are for the direc-: 
tion and guidance of juries of ordinary 
laymen, and hence the language of an 
instruction should be so plain that no 
doubt can arise as to its meaning, and 
it should be a cleat declaration of the 
law applicable to the facts and not 
open to two or more constructions, one 
of which is at varianee with the law. 
—Eyans vy. Farmers Bievator Co., 147 
S.W.2d 593. 

An instruction which told jury that 
in estimating infant’s damages jury 
could take into consideration any im- 
pairment to his earning power and ca- 
pacity, if any, which “may” result di- 
rectly from the injuries which he had 
sustained, if any, was subject to eriti- 
cism for the use of the word “may” 
which does not sufficiently carry the 
idea of reasonable certainty.—Evans v. 
Farmers Hlevator Co., 147 S.W.2d 593. 

Mo, In action for penalty under 
wrongful death action for death of 
truck driver in collision with freight 
train, instruction that recovery could > 
not be had if driver by exercise of high 
degree of care saw or could have seen 
train on crossing in time to avert col- 
lision, but carelessly and negligently 
drove truck into side of train and was 
killed, should be recast on new trial, 
since words “carelessly and negligent- 
ly” permitted verdict against plaintiffs 
on driver’s unpleaded, general contrib- 
utory negligence, Mo.St.Ann. § 8262, p. 
3353.—Zickefoose v. Thompson, 148 S. 
W.2d 784. 


Mo. In action for injuries sustained 
when struck by street car after alight- 
ing therefrom, where ease was submit- 
ted to the jury under the “humanitari- 
an doctrine,” instruction that. plaintiff 
should recover if street car operator 
negligently failed to stop er sound 
warning and injuries occurred as direct 
result of such failure was erroneous 
because authorizing recovery on pri- 
mary negligence—White v. Kansas 
City Public Service Co., 149 S.w.2d 
375, reversing 140 S.W.2d 711. 

Mo. In action for injuries sustained 
in automobile collision, instruction that 
plaintiff was required to prove both 
that defendant was negligent and that 
his negligence caused or contributed to 
cause plaintiff’s injury and that unless 
the jury ‘find and believe that the 
plaintiff has established these two 
facts”? plaintiff could not recover, was 
not improper, but would have been 
better stated if the word ‘‘propositions” 
were substituted for the word “facts”. 
—Long v. Mild, 149 S.W.2d 853, 


Mo.App. An instruction will not be 
declared fatally erroneous merely be- 
cause of its length, nor because of 
repetition.—Lineker v. Missouri-Kan- 
sas-Texas R. Co., 142 S.W.2d 356, 

Mo.App. That four parties were de- 
fendants and that there were conse- 
quently four separate sets of facts cov- 
ering their actions included in one in- 
struction, and fact that several assign- 
ments of negligence were submitted in 
the conjunctive, did not make instruc- 
tion redundant or require it to be con- 
demned for its “very immensity.”— 
Baird v. National Health Woundation, 
144 S.W.2d 850. ‘ 

N.C. A charge consisting of 46 pages 
was not erroneous as failing to prop- 
erly explain and apply the law to the 
facts, where court defined correctly, 
negligence, contributory negligence, 
burden of proof and proximate cause, 
set forth the applicable statutes of law 
of the road germane to the facts, the 
contentions of both sides were correct- 


n car chatee cavers every con- 


to the facts. C.S. § 564.—Queen City 
Pine Co. v. Lee, 11 S.H.2d 341, 218 N 
» OkKl. Each instruction given to jury 
need not embody the whole case.— 
Grand River Dam Authority v. Bom- 
ford, 111 P.2d 182. Be 
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Cal. App. A trial court need not state 
all law applicable to a case in a single 
instruction.—Barlow y. Crome, 112 P. 
2d 308. 

Ga.App. In automobile accident case, 
wherein defendant contended that the 
accident was caused by the negligence 
of a third person, instruction “now 
another contention” of the defendant is 
that when third person’s automobile 
struck defendant’s automobile she was 
rendered unconscious, due to no negli- 
gence on her part, and that she was 
not liable for injury thereafter to 
plaintiff when her automobile struck 
automobile in which plaintiff was seat- 
ed, was not erroneous, on ground that 
it led jury to believe that defendant 
was making the contention separately 
from her main defense and that court 
should have submitted the issue at 
same time as other material conten- 
tions were being given to jury.—Wil- 
an vy. Ray, 13 S.H.2d 848, 64 Ga.App. 
540. ° 

Ga.App. In action for death of guest 
in automobile which collided with the 
rear of a parked truck, trial court did 
not err in instructing jury that they 
should give no consideration to the 
interpretation of the rules of the Pub- 
lie Service Commission placed on the 
rules either by witnesses or counsel, 
but that it was the duty of the court 
to construe and define the rules, be- 
cause of the fact that the court. did 
not explain the rules to the jury, since 
a charge, proper in itself, will not be 
held to be erroneous because the court 
failed to make another appropriate 
charge.—Mishoe v. Davis, 14 §.H.2d 187. 
64 Ga.App. 700. 

Ill.App. An _ instruction need not 
state all the law in a case, and it is 
sufficient if, taken as a series, the jury 
is correctly advised as to the law ap- 
plicable to the case.—Wiedow v. Car- 
penter, 34 N.E.2d 83, 310 Ill.App. 342. 
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Instruction that if, in crossing 
defendants’ lands and cutting timber, 
plaintiff was guilty merely of an in- 
nocent trespass, then all either of de- 
fendants would be entitled to would 
be value of timber cut at stumpage 
value of the tree, was not objection- 
able on ground that charge was vague 
and indefinite and did not explain 
what stumpage value of tree meant.— 
Lawson y. Branch, 12 S.E.2d 641, 191 
Ga. 311. 

Miss. In action on life policy exclud- 
ing liability if insured was pregnant at 
date of issue of policy and death re- 
sulted from such pregnancy, instruc- 
tion that insurer had burden of prov- 
ing that insured’s death was the direct 
or proximate “‘cause” of said pregnancy 
was erroneous as being pe ea ae 
since it was inconceivable that death 
would cause pregnancy.—Life & Casu- 
alty Ins. Co. v. Walters, 198 So. 746. 


Mo.App. In action on fire policy is- 
sued by mutual company, instruction 

which did not in so many words re- 
quire jury to find that plaintiff had 
an insurable interest when policy was 
issued but did require jury to find 
facts amounting to the same thing, 
and assumed no controverted fact but 
required jury to find every fact es- 
sential to a verdict for plaintiff, was 
not erroneous.—Russell v. Southeast 
Missouri Mut. Fire Ins. Co., 146 S.W. 
2d 674. 


N.C. Inexactness, if any, of instruc- 
tion defining negligence as omission to 
do something which “reasonable man” 
would do or doing of something which 
“reasonable man” would not do, in- 
stead of adopting rule of “reasonably 
prudent man,” held not of sufficient 
importance to be regarded as errone- 
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Ga. 


-eeivable attitude of ae law applicable 


TRIAL 
ous: Williams ve “Woodward, 10 8.B.2d 
913, 218 N.C. 305. 

Pa.Com.Pl. The instructions in the 
general charge and the answers to 
points submitted should be harmonious, 
clear, and definite—Lucas v. Metropoli- 
tan Life Ins. Co., 14 Northumb.L.J. 
305, reversed 14 Aud 85, 339 Ba. 277, 
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Ky. In action = accidental death 
benefit clause of life policy precluding 
recovery if death was caused directly 


or indirectly from any violation of law 


by the insured, instruction that if 
jury believed that insured’s death was 
caused directly or indirectly from any 
violation of law by him, the jury 
should find for insurer was objection- 
able as too indefinite, as failing to in- 
form jury of any particular violations 
of law, and as leaving it to the jury to 
determine what constituted a violation 
of law or what law, if any, insured had 
violated.—_John Hancock Mut, Life Ins. 
oc v. Long, 149 S.W.2d 510, 285 Ky. 


Mo.App. In action for injuries sus- 
tained when bottle containing beverage 
manufactured and sold by defendant 
exploded while being handled by 
plaintiff in her store, instruction that 
mere fact that plaintiff was injured 
was no evidence of defendant’s negli- 


+ gence or liability, unless plaintiff, by 


preponderance of eredible evidence, es- 
tablished defendant’s negligence as de- 
scribed in other instructions, one of 
which clearly informed jury that de- 
fendant’s negligence could be estab- 
Hished by circumstantial evidence, was 
proper, as fact of injury had no bear- 
ing on question whether bottle explod- 
ed and broke while being handled in 
usual manner or as result of being 
struck against something by plaintiff 
as defendant claimed.—Palmer v. Hy- 


erade Water & Soda Co., 151 S.W.2d 
Mo.App. In workman’s action 


against employer for injuries sustained 
while mixing hot asphalt, instruction 
that, if workman was injured by one 
of the usual and ordinary risks of 
the business without negligence of the 
employer, as defined in other instruc- 
tions, verdict must be for the employ- 
er, was not erroneous.—Keene y. City 
of Springfield, 152 S.W.2d 220. 


Va. Although it is permissible to 
qualify a given instruction by cross- 
reference to another, the qualification 
should be given in a manner which will 
clearly convey to jury its force and 
effect.—Outlaw v. Pearce, 11 S.H.2d 600. 
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Ill.App. In action for wrongful 
death of plaintiff’s intestate, it was 


error for trial court to orally instruct 
jury as to plaintiff’s exhibit. Smith- 
Hurd Stats. c. 110, § 191.—De May v. 
Brew, 29 N.H.2d 114, 306 IllApp. 505. 

Tex. Civ.App. In action for injuries 
sustained by plaintiff's wife, wherein 
evidence regarding injuries to her el- 
bows was inadmissible, but wherein 
evidence regarding injuries to her el- 
bows had been inadvertently admitted, 
trial court did not err in failing to 
give a written instruction to the jury 
to disregard the evidence concerning 
such injuries as required by statute 


providing that the judge shall prepare 


and deliver a written charge to the 
jury on the law of the case, but if 
there was error it was harmless where 
the court had orally instructed the 
jury not to consider such evidence, 
where there was no showing that jury 
did consider such evidence, and where 
other injuries suffered were much more 
serious. Rev.St.1925, art. 2184.—Dallas 
Ry. & Terminal Co. v. Whitcomb, 153 
S.W.2d 527, error granted. 
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Tex.Civ.App. In action for injuries 
where evidence in regard to a proposed 
settlement was brought into the record 
as result of defendant’s cross-examina- 
tion of the plaintiff and voluntary 
statement of defendant’s counsel in 
open court, and the jury were uy 
instructed orally not to consider th 


ie aise ue ie 
evidence, court did not err in mefusing | 

to reduce instructions to writing as 
part of its charge.—Dallas Railway & Bg 


Terminal Co. y, Helton, 145 S.W.2d 655. 
Error dismissed, judgment correct, 
92 
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Cal. App. Ordinarily, trial court must 
give such appropriate instructions as © 
are offered which will adequateky guide. 
jury in its deliberations on the evi- 
dence legally produced, but court is not — 
required to give every instruction re- 
quested by a litigant or to instruct 
jury upon any particular phase of thi 
law more than once.—Bramble v.- Me- 
Wwan, 104 P.2d 1054, 

Ind.App. When an instruction is giv 
en that fully covers the subject, in- 


struction should not be repeated— __ 
Keeshin Motor Express Co. vy. Glass- ~ 
man, 32 N.W.2d 122. f. 
Mich. In will contest, instructions 


were not erroneous on ground of un- My, 
necessary repetition of proponent’s wae 
claims, where charge was lengthy and c: 
court correctly stated provisions of. 
law applicable to questions of fact in 
controversy.—In re Barth’s Estate, 299° 
N.W. 118, 298 Mich. 388. ‘ 
Mo.App. An instruction will not b i 
declared fatally erroneous merely be- 
cause of its length, nor because o 
Missouri-Kan- 
593 S.W.2d we 


repetition.—Lineker  v. 
sas-Texas R. a 


rer as 
and if instructions are Canes gee 
voluminous, such end is not attained. 
—Holt v. Mundell, 112 P.2d 1039, ANS 
Colo. 373. 

Ill.App. The practice of giving an 
excessive number of instructions hogan’ 
be condemned.—Peterson v. Cochran & 
McCluer, Co., 31 N.H.2d 825, 308 Mil. 
App. 348. i 

In action against operator of apart- 
ment for death of tenant who was in- — 
jured in a fall in hallway of apartment — 
when she caught her foot on stairway — 
carpet which was allegedly loose and A 
torn, trial court did not commit error te 
in giving 25 instructions in behalf of 
defendant while giving only eight in-— 
structions in behalf of plaintiff—Peter- 
son v. Cochran & McCluer Co., 
2d 825, 308 Ill.App. 348. i 

Ind. In action for death of minor ae 

; 
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pedestrian struck by approaching auto-— 
mobile while walking on left edge of | 
highway, over 60 instructions were too — ts 
hee .—Pfisterer v. Key, 33 NE, 2d ~ 5: 

The purpose of instructions is to give 
jury a clear and definite statement of 
the law, and too many instructions © 
often confuse the jury and thus defeat. 
their very purpose, but this is prima- 
rily province of trial court.—Pfisterer 
v. Key, 33 N.H.2d 330. 

Ind.App. Where court in action to 
recover total and permanent disability 
benefits under life policy gave to the 
jury 16 instructions tendered by phates a 
sured, 19 instructions tendered by in- 
surer and one instruction of its own 
motion, the jury was fairly informed as | 
to the issues that were tried.—@Guardian ~ 
Life Ins. Co. of America vy. Barry, 32 — 
N.E.2d 599. ae 
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Ala. In pedestrian’s action against 
city for injuries sustained in fall on 
defective sidewalk, charge that jury 
could consider duration of existence of 
defect prior to fall and general appear- 
ance of defect and its obviousness or 
lack of obviousness to person observing — 
it, in determining whether city ought 
to have*known of existence of defect, 
was argumentative, and hence refusal 
to give charge was not reversible error. 


Code 19238, § 2030—City of Birming- 
ham v. Wood, 197 So. 885. 
Ala. In action against telegraph 


company for injuries sustained when 
bicyclist alleged to be company’s agent 
or servant ran against plaintiff, charge 
that even though bicyclist was negli- 
gent, jury could not find for plain- 
tiff if reasonably satisfied from evi- 
dence that alleged injuries were the 
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ligence and other “even though” 

_ eharges were properly refused as ar- 
-—s- gumentative and particularly where 
--—séproposition of those charges was cor- 
‘rectly and concisely stated in special 
charges given at company’s request.— 
Western Union Tel. Co. v. Gorman, 199 

So. 702, 240 Ala. 482. i 

Ala, Charging at request of will con- 
- __testant that if beneficiary and husband 
had stated that there was no will, and 

r that they knew nothing of a will, and 
that they did not know of anyone that 
had witnessed a will, that such were 
- eontradictory statements and were ma- 
terial, and could be considered in de- 
termining the weight to be given the 
evidence, was not ground for reversal 
though charge was argumentative.— 
Sawyer v. Stanley, 1 So.2d 21. 
Charging at request of will contest- 
‘ant that circumstances surrounding ex- 
ecution, keeping, and discovery of pur- 
- ported will were to be taken as mate- 
‘rial evidence in considering whether 
purported will was signed by testator 
as testified to by attesting witnesses, 
was not ground for reversal though 
charge was argumentative—Sawyer v. 
- Stanley, 1 So.2d 21. 
Charging at request of will contest- 
ant that burden was on proponent to 
satisfy jury reasonably from the evi- 
dence that signature of testator on pur- 
ported will was genuine and that, if 
‘jury were in doubt, a verdict should 
not be rendered admitting document to 
- probate, was not ground for reversal 
- though charge was argumentative.— 
Sawyer v. Stanley, 1 So.2d 21. 
Ala. Requested instruction that 
where a driver of an automobile has 
an unobstructed view of a group of 
people on the side of the h'ghway ahead 
of him, he is charged with the knowl- 
edge that such people may enter the 
highway in the path of his automobile 
‘and is under a duty or high degree 
of care to drive so that he is able to 
control his automobile at all times was 
“properly refused, since it was argu- 
mentative and declared a statement of 
a duty which the law does not impose. 
_ —Francis y. Imperial Sanitary Laun- 
dry & Dry Cleaning Co., 2 So.2d 388. 
Ala. In action by motorist for dam- 
ages from railroad crossing collision in 
city of Birmingham, where there was 


So 


roof tending to show that boxcar was 
eing backed across intersection with 
no flagman on end and no red lantern 
or other signal of approach thereon, 
charges that there was no duty to 
have a light on any portion of lead 
ear, and that if a crew member was 
walking across street in advance of 
lead boxear with a lighted lantern in 
his hand, then no duty existed to have 
a person stationed on lead boxcar as a 
lookout were properly refused, in view 
of the facts and of provisions in city 
code, particularly as to the latter 
charge because it was argumentative.— 
ana Ry. Co. vy. Norris, 2: So.2d 


Ala.App. Requested charge that a 
person wishing to cross track of rail- 
road at public crossing who sees a 
train approaching and who for himself 
measures the distance and time it will 
take to cross, and acting upon his own 
judgment, undertakes to cross, assumes 
the risk if injured, and cannot hold 
railroad responsible for negligence un- 
less his intention was apparent to em- 
ployees of the defendant operating the 
train, and after such perilous intention 
and conduct became apparent by the 
exercise of due care the injury could 
have been avoided, was properly re- 
- fused, where it was not established that 
truck driver saw approaching train, 
and charge was also argumentative and 
- misleading.—Sloss-Sheffield Steel & 
Iron Co. y. Willingham, 199 So. 15, 
29 Ala.App. 569, cause remanded 199 
So. 28, 240 Ala. 294. 

Cal.App. Trial court properly re- 
fused to give requested instructions 
which were argumentative or which 
commented on the effect of the evi- 
dence, or which repeated the contents 
of instructions given.—Beck y. Sirota, 
109 P.2d 419, 


5 sole proximate result of her own neg- — 


pay the debt of another, in considera- 
tion of credit or indulgence, or other 
benefit to his principal, who remains 
bound therefor, and that the surety ob- 
ligates himself to pay the debt of an- 
other, in, consideration of credit ex- 
tended or other benefit given his prin- 
cipal, and that the principal remains 
bound therefor, was not argumentative 
or improper in that it stated a con- 
tention of defendant in fieri facias who 
was. not a party, and that it served as 
a discrimination by the court between 
obligations of other creditors of de- 
fendant fieri facias and obligations due 
plaintiff.—First. Nat. Bank of Cornelia 
y. Kelly, 10 S.H.2d 66, 190 Ga. 603. 

Ga.App. In action against deliver- 
ing carrier for damages to shipment 
of flour from the absorption of some 
foreign chemical, carrier’s requested 
instruction that uncontroverted  evi- 
dence showed that initial rail carrier 
was the Port Utilities Commission, a 
common carrier, that under the law 
duty of furnishing cars for transporta- 
tion of shipment of flour was on such 
Commission as initial carrier, and that 
if delivering carrier furnished cars, 
any two of which were suitable for 
shipment, and that from the string of 
cars Commission selected two improper 
ears, liability, if any, would be on the 
Commission, was properly refused as. 
being ‘‘argumentative”’ and inapplica- 
ble.—Atlantie Coast Line R. Co. v. 
Sperry Flour Co., 11 S.E.2a 809, 63 
Ga.App. 611. 

Ga.App. In widow’s action against 
railroad company for death of railroad 
worker who was employed by another 
company, and who was killed when 
struck by engine of railroad company 
in terminal station, refusal to charge 
that. recovery could not be had, no 
matter how negligent railroad company 
was, if workman by ordinary care 
could have avoided the consequences to 
himself of such negligence, was not er- 
ror, in view of fact that requested 
charge was argumentative and that the 
principle of law involved was correctly 
stated in the general charge.—Southern 


Ry. Co. v..DeFoor, 11 S.H.2d 922, 63 
Ga.App. 650. 
Ga.App. In restaurant employee’s 


action against bottling company for in- 
juries sustained from explosion of 
bottle of carbonated beverage after 
bottle was placed in restaurant icebox, 
a charge to effect that manufacturers 
of food and drink are not insurers of 
their products but must exercise or- 
dinary care in preparation and dis- 
tribution to the trade was not errone- 
ous as being ‘‘argumentative’’.—Cole v. 
Pepsi-Cola Bottling Co., 15 8.H.2d 543. 

Ill.App. In action for death of driv- 
er of automobile, making left turn 
from side street into opposite lane of 
paved highway when struck by defend- 
ant’s automobile approaching on such 
highway from left, instruction that 
driver of automobile on state highway 
cannot take right of way over auto- 
mobile approaching highway from 
right on intersecting street with due 
eare, coming to full stop at stop sign, 
and entering intersection with due 
care, was erroneous as argumentative 
and misleading in not correctly stating 
law.—Wallace v. Parnell, 28 N.BH.2d 
569, 306 Ill.App. 310. 

Il.App. In action for injuries gsus- 
tained in automobile collision, instruc- 
tion concerning degree of care required 
by plaintiffs was not erroneous as being 
argumentative in form.—Selman y. Mid- 
west Haulers, 33 N.H.2d 140, 309 Ill. 
App. ‘154. ; 

In action for injuries to automobile 
occupants in collision with tractor and 
trailer which had moved across proper 
lane beyond lane of opposite moving 
traffic, instruction concerning statute 
prohibiting vehicle from being left on 
paved portion of highway except in 
case of emergency was properly refused 
where statute did not apply to facts, 


2 Ing 
given. Smith-Hurd Stats. ¢. 951% § 
185.—Selman v. Midwest Haulers, 33 N. 
B.2d 140, 309 Ill.App. 154. | tho 
Mo.App. Where first paragraph of 
instruction properly sufficed to charge 
jury regarding their function with re- 
spect to determination of issue of for- 
gery in will contest; trial court proper- 
Ty deleted another paragraph whicn 
was highly argumentative—McGirl v 
Wiltz, 148 S.W.2d 822. 

Mo.App: In action on double indem- 
nity provision of life policy, instruc- 
tion that, in determining whether in- 
sured’s death was the direct result of 
injury received in fall from stepladder, 
the fact that he had a disease or physi- 
eal infirmity did not prevent jury from 
returning verdict for beneficiary if the 
disease or physical infirmity would not 
have caused the insured to die at the 
time he did die, except for the acci- 
dental injury, did not permit jury to 
indulge in. speculation, guesswork or 
conjecture, and it was not argumenta- 
tive, nor a comment on_beneficiary’s 
evidence.—Krug v. Mutual Life Ins. Co. 
of New York, 149 S.W.2d 3938. 

Mo.App. Instruction relating to lia- 
bility of railroad if loss of and damage 
to cattle resulted from negligent delays 
and stopping of train which exposed 
eattle to extreme heat, was not objec- 
tionable on ground that it constituted 
a comment on the evidence, was argu- 
mentative and invaded the province of 
the jury and was misleading.—Dougan 
v. Thompson, 150 S.W.2d 518. 
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Cal. In action against school district 
for injuries sustained by 15-ycar-old 
high school girl who was struck by 
truck while running across school yard, 
trial court’s use of language from 0; in- 
ion of Supreme Court when case was 
before Supreme Court on demurrer, in 
instructions to jury that general pro- 
visions of Vehicle Code might be in- 
adequate for situations arising on 
school grounds, was not error. Vehicle 
Code, '§ 511, St.1935, p. 176—Taylor 
v. Oakland Scavenger Co., 110 P.2d 
1044, prior opinion 103 P.2d 605. 


_ In action against school district for 
injuries sustained by 15-year-old high 
school girl who was struck by truck 
while running across school grounds, 
instruction in language of School Code 
that school district was liable for neg- 
ligence of its officers and employees 
did not impose a greater burden on 
school district than that enjoined by 
law. School Code, § 2,.801.—Taylor v. 
Oakland Scavenger Co., 110 P.2d 1044, 
prior opinion 103 P.2d 605. 


Cal.App. In action for death of pas- 
Senger in automobile, struck by defend- 
ant’s truck proceeding in opposite di- 
rection behind another automobile, 
which was sideswiped by automobile in 
which deceased was riding,’ plaintiffs 
were entitled to instruction in language 
of statute, providing that one vehicle 
shall not follow another more closely 
than is reasonable and prudent, on 
their theory that driver of such other 
automobile and defendants were joint- 
ly liable because of their concurrent 
negligence or contributing proximate 
cause of fatal accident. Vehicle Code, 
§ 531, St.1935, p. 183.—Lewis v. West- 
ern Truck Line, 112 P.2a 747. 

Cal.App. In action for death of 
plaintiff's 15 year old son who fell 
from rear of moving truck used to con- 
vey school children after catching truck 
while it was in motian, an instruction 
in language of statute respecting mir- 
rors on automobiles was not objection- 
able on ground that there was no evi- 
dence that truck was so constructed or 
loaded as to obstruct driver's view to 
rear, and that statute was not passed 
for benefit of those riding in automo- 
biles, where jury was taken to view 
truck, and instruction was submitted 
on theory that if truck had been 
equipped with a mirror and driver had 
been exercising required degree of care 
he would have seen children chasing 
truck. Vehicle Code, § 674, St.1935, p. 
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Ga.App, The failure to charge each 
of the provisions contained in statute 
relating to circumstances which a jury 
may consider in determining the truth 
of the evidence may or may not be er- 
ror depending upon the issues made by 
the evidence. Code 1933, § 38-107.— 
Georgia Power Co. vy. Burger, 11 S.H.2d 
834, 63 Ga.App. 784. . 

_ The better practice is to charge in 
its entirety the statute relating to cir- 
cumstances which a jury may consider 
in determining the truth of the evi- 
dence, but failure so to do does not 
necessarily require reversal. Code 
1933, § 38-107.—Georgia Power Co. vy. 
Burger, 11 S.E.2d 834, 63 Ga.App. 784. 

GaApp. In action for damages to 
plaintiff's timber lands resulting from 
setting fire to defendant’s sawmill site 
and spread of the fire to plaintiff's 
lands, action of trial court in giving 
charge concerning statute relating to 
setting of fires outside of incorporated 
towns was not error. Code 1938, § 26- 
3601.—Stembridge v. Fowler, 13 S.EH.2d 
§23. 

Ga.App. Where the testimony was 
conflicting, charging in words of the 
statute that one method of impeach- 
ment is by disproving the facts testi- 
fied to by a witness was not error. 
Code 1933, § 38-1802.—Black & White 
Cab Co. v. Cowden, 13 S.H.2d 724. 

Ga.App. In action on life insurance 
policy, instructions to jury that policy 
is void, if insured’s representations. of 
material facts to induce acceptance of 
risk were untrue but that falsity of 
information, stated in good faith by 
insured, without knowledge of facts, on 
representations of others, do not void 
policy, that failure to state material 
fact, if not done fraudulently, does 
not void policy, but that wilful con- 
cealment of such fact, enhancing risk, 
will void the policy, and that wilful 
misrepresentations by insured as to 
any material inquiry made will void 
policy, held not erroneous as not stat- 
ing sound abstract principles of law 
or embracing statutory provisions not 
applicable under pleadings and_ eyi- 
dence. Code, §§ 56-820 to 56-822, 56- 
824.—Metropolitan Life Ins. Co. v. Mar- 
shall, 16 S.H.2d 33. 

Iu.App. In action for injuries sus- 
tained in collision betwe-n automobile 
and tractor and semi-trailer an instruc- 
tion informing jury in language of 
statute of regulations of Motor Vehicle 
Act under charges of negligence which 
was followed by instructions making 
application thereof to facts in the case 
was not erroneous. Smith-Hurd Stats. 
e. 9514, §§ 146, 211._Selman v. Midwest 
Haulers, 33 N.H.2d 140, 309 Ill.App. 
154. 

Where there is evidence which makes 
statute applicable and cause of action is 
based upon a statute it is proper to in- 
struct in language of the statute.—Sel- 
man vy. Midwest Haulers, 33 N.H.2d 140. 
309 Ill.App. 154. ; 

lil.App. In action against person as 
truck owner and against driver for 
death of motorist struck by truck, an 
instruction was not erroneous because 
it contained verbatim a portion of sec- 
tions of Injuries Act using the words 
“company or corporation”. Smith-Hurd 
Stats. c. 70, §§ 1, 2—Hellwig v. Lome- 
lino, 33 N.E.2d 174, 309 DllApp. 369. 

Iil.App. In action under Dram Shop 
Act against owner of premises, tavern 
keeper and intoxicated person, for in- 
juries sustained by patron who was 
assaulted by intoxicated person, plain- 
tiff’s instruction in words of the act 
was properly given. Smith-Hurd Stats. 
ec. 43, § 135.—Wiedow v. Carpenter, 34 
N.H.2d 83, 310 Ill. App. 342. . 

Iu.App. In action for injuries to traf- 
fic policeman who was struck by taxi- 
cab, instruction referring to statute re- 
quiring motor vehicle to be equipped 
with horn and to give warning with 
horn when reasonably necessary, which 
stated law in language of statute and 
was applicable to facts, was not _er- 
roneous.—Cooney v. Hughes, 34 N.E.2d 
566, 310 Ill.App. 371. d 

Iowa. Instruction which submitted 
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court’s interpretation of the statute 
leaving as a matter of fact for the jury 
to determine whether statute had been 
violated was not improper. Code 1939, 
Pee aa ace vy. Dencker, 294 N.W. 


Ky. Where a statute prescribes a 
special duty, it is better practice to 
instruct in the language of the stat- 
ute.—Willett v. Bradas & Gheens, 142 
S.W.2d,.139,. 283 Ky., 525. 

Mass. Refusal of requested instruc- 
tion, comprising substantially a quota- 
tion from opinion of appellate court, 
but furnishing no rule for guidance of 
jury and easily capable of misleading 
jury, was not error.—Conroy v. Fall 
River Herald News Co., 28 N.W.2d 729. 
_ Mo. In action against railroad for 
injuries to brakeman, instruction predi- 
eating liability on negligence of engi- 
neer and fireman and authorizing re- 
covery if as direct result of careless- 
ness of such fireman and engineer, ‘in 
whole or in part” brakeman was in- 
jured, was not erroneous for use of 
quoted phrase which ig found in the 
Federal Employers’ Liability Act, 
Federal Employers’ Liability Act, § 3, 
45 U.S.C.A. § 53.—Wilday v. Missouri- 
Kansas-Texas R. Co., 147 S.W.2d 431. 

N.J.Sup. In action for injuries to 
pedestrian who tripped over hose, lying 
across public sidewalk, through which 
defendant was delivering fuel oil to a 
customer, a charge, which was taken 
verbatim from an apinion of the Su- 
preme Court in case involving similar 
situation, that traveling public has 
right to presume that there is no dan- 
gerous impediment in any part of high- 
way in absence of notice of such im- 
pediment, was proper.—Thompson y, 
Barab, 16 A.2d 549, 125 N.J.L. 461, 
affirmed 19 A.2d 780, 126 N.J.L. 427. 

C. In personal injury action by 
railroad trainman under the Federal 
Employers’ Liability Act, there was no 
error in charge relating to assumption 
of risk which was in substantial ac- 
cord with provisions of the,act as in- 
terpreted by federal ‘enurts. Federal 
Employers’ Liability Act, § 4, 45 U.S. 
C.A. § 54.—Laughter y. Powell, 14 S.H. 
2d 826, 219 N.C. 689. 

In personal injury action by railroad 
trainman under Federal Employers’ Li- 
ability Act, there was no error in 
charge on issue of damage which con- 
formed substantially to provision of 
act relating to recovery of damages 
where both negligence and contributory 
negligence have been found. YFederal 
Hmployers’ Liability Act § 3, 45 U.S. 
C.A. § 538.—Laughter y. Powell, 14 S.H. 
2d 826, 219 N.C. 689. 


Ohio. Trial court did not err in re- 
fusing requested instruction that un- 
der provisions of statutes the driver of 
automobile was required to obey and 
abide by all signals, signs, whistles, 
and directions of police officers, and 
to obey all automatic traffic signals, 
since, in giving instructions to the 
jury, the employment of the language 
of a statute is not sufficient, if the stat- 
ute requires interpretation to make its 
meaning clear and applicable to the 
facts. Gen.Code, § 6310-35.—Wolfe vy. 
Pee 28 N.H.2d 629, 137 Ohio St. 

Ohio App. In action against motor- 
ists for personal injuries sustained by 
pedestrian, it was error to charge jury 
as to a statute in the form as amend- 
ed and in effect subsequent to the ac- 
cident in question. Gen.Code, § 12603, 
and as amended, 117 Ohio Laws, p. 
398—Conor v. Flick, 28 N.H.2d 657, 64 
Ohio App. 259. 


In action by pedestrian for personal 
injuries against motorists, trial court 
erred in referring to the jury any part 
of traffic ordinance not received in evi- 
dence, where the existence of portions 
of the ordinance pleaded in the peti- 
tion was denied in answer.—Conor v. 
Flick, 28 N.W.2d 657, 64 Ohio App. 259. 

Ohio App. In action for death of 
pedestrian struck by truck there was no 
error of commission in reading of stat- 
ute providing for the action for dam- 
ages for wrongful death. Gen.Code, § 
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making left turn at intersection with 
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fic, surface and width of street, and of 
any other conditions then existing, he Be 
was not proceeding in a lawful manner — 


was properly given. Gen.Code. § — 

12603.—Young y. Swartz, 34 N.H.2d — 

795. 2 ee 
S.C. In action for actual and puni- 


tive damages sustained when servant of Ea 
corporation for which defendants were 


trustees in liquidation negligently and 
willfully drove corporation’s truck into Es 
rear of plaintiff's automobile, a charge — 
in language of “hit and run” statute 
and reciting that if there was a co 

lision between truck and automobile 


ing that punitive damages could be ~ 
awarded to plaintiff in absence of ac- — 
tionable willfulness. Code, 1932, § 1 
1638.—Hallman v. Cushman, 13 S.H.2d — 
498, 196 S.C. 402. ites 
Wash. In action for injuries to one 
riding in automobile owned and op- ~— 
erated by defendant as alleged result _ 
of defendant’s negligence in driving ~ 
down winding road along precipitous 
mountain side at excessive speed, an © 
instruction, merely reciting governing 
statutory provisions as to rules of © 
road and maximum rate of speed on 
public highways and quoting pertinent 
i 


portion of host and guest statute, was 
proper. Rem.Rev.Stat. § 6360—121.— — 
Manos Vv. James, 110 P.2d°837. eae 

Wis. In automobile accident case, an 
instruction in language of statute re- 
specting a situation where an automo- ee 
bile enters an intersection first and 
upon proper signal turns to left across 
line of travel of another automobile — 
should not have been given, but in-- 
struction was not prejudicial against ~ 
defendant, where evidence established 
that plaintiff entered intersection un- 
der circumstances entitling plaintiff to — 
right of way and only question was 
whether plaintiff was negligent as to © 
lookout or as to claiming right of way. — 
St.1939, § 85.18(1)—Schmallenberg vy. _— 
Smith, 296 N.W. 597, 237 Wis. 285. . 


Ala. Utterances in judicial opinions ~ 
are not always appropriate for instruc- 
tions to jury in a particular case.— 
Gray v. Anderson, 1 So.2d 384. - 

Ind.App. In action for repayment 
of money had and received by vendors 
under contract for sale of land, instruc- — 
tion that if vendors were guilty of con- 
duct attributed to them by vendee’s 
complaints vendee could treat the con- 
tract as broken was properiy refused : 
because misleading and confusing, par- 
ticularly where instruction was given ~ 
covering the same matter in form which — 
would not mislead, notwithstanding — 
that language used in the refused in- 
struction was employed by the appel- | 
late Court on prior appeal involving } 
demurrer.—Kolling vy. Martin, 33 N.H. 
2d 808. 

N.J. In action for injuries to pe- 
destrian who tripped over hose, lying 
across public sidewalk, through which 
defendant was delivering fuel oil to a 
customer, a charge, which was taken 
verbatim from an opinion of the Su- 
preme Court in case involving similar 
situation, that traveling public has 
right to presume that there is no dan- 
gerous impediment in any part of high- 
way in absence of notice of such im- 
pediment, was proper.—Thompson vy. 
Barab, 19 A.2d 780, affirming 16 A.2d 
549, 125 N.J.L.. 461. 
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Ga.App. Where court instructed jury 
that upon defendant’s admitting para- 
graph of plaintiff’s petition, it was un- 
necessary for plaintiff to offer any 
proof concerning matter contained in 
the admitted paragraph, charge that 


likewise it was unnecessary for defend- 
ant to file any additional pleading as 
to those contentions, merely filing an 
answer and serving the same upon the 
plaintiff being sufficient to form an is- 
‘sue in the case for the jury, was not 
prejudicial and was not objectionable 
as tending to confuse the jury.— 
Thompson v. Lyon, 12 §.H.2d 155. 
[U.App. Court was not required to 
give instructions which were confusing 
by their terms and which would not 
aid the jury in deciding the issues pre- 
sented to them.—Shapiro v. City of Chi- 
cago, 32 N.H.2d 338, 308 Ill.App. 613. 
Ohio App. Special requests for in- 
structions that were abstract, too gen- 
eral, or misleading were properly re- 
fused.—Horth y. American Aggregates 
orporation, 35 N.E.2d 592. 
hacer i § 600 
Ark. In buyer's action to rescind 
‘contract for purchase of truck body 
nd for refund of purchase price, an 
instruction which authorized recovery 
purchase price if jury should find 
at seller did not construct body ac- 
cording to plans and _ specifications 
agreed upon, and an instruction that if 
_--—s jury should find that buyer took truck 
Ne body and used it and then, without 
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Ark. General instruction authorizing 
‘recovery if evidence showed dog was 
killed as result of negligent operation 
of company’s train was not in conflict 
ith instruction that verdict should 
e for defendant if evidence showed 


was, killed by the train in question on 
he day alleged.—Kansas City Southern 
y. Co, v. Boyd, 146 S.W.2d 535. 

Ark. In action against employer for 
njuries to employee, instruction that 
ury must determine whether injuries 
were due to ordinary risk of employ- 
ment and, if not, whether plaintiff 
knew and appreciated danger, and in- 
struction that plaintiff did not assume 
: isk of any negligence of defendant or 


structions to consider fair market val- 
ue of truck before collision, fair mar- 
ket value after collision and before 
fire, and fair market value after fire, 
in assessing plaintiff's damages, and in- 

struction that plaintiff was entitled to 
- recover only actual cash value of truck 

after collision occurred and prior to 
time of fire or cost of reasonable re- 
_ pairs made necessary by fire less value 
of truck after fire, was not misleading. 
—Milwaukee Mechanics Ins. Co. v. 
Brown, 150 S.W.2d 945. 


Ga.App. In action on life insurance 
policy, court’s charge that jury should 
find for defendant, if there was wilful 
concealment of fact material to risk in 
application for policy, but should find 
for plaintiff, if there was no such 
concealment, and that failure to state 
material fact, if not done fraudulently, 
does not void policy, but wilful con- 
cealment of such fact would void pol- 
icy, was not erroneous as repugnant 
_ to court’s previous charge on ques- 
tions of misrepresentations and false 
answers in application, nor as _ fail- 
ing to differentiate issues or give in- 
structions enabling jury to determine 
whether alleged false answers in ap- 
plication were misrepresentations or 
amounted to concealment of material 
facts.—Metropolitan Life Ins. Co v. 
Marshall, 16 §.H.2d 33. 

Ind. In pedestrian’s action for inju- 
ries inflicted by brick which fell from 
house being moved along street, in- 
struction that if defendant, while in 
act of moving house, was guilty of one 
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or more acts of negligence as charged 
in complaint which proximately caused 
pedestrian’s injuries, then pedestrian 
was entitled to recover unless pedestri- 
an'was guilty of negligence which 
proximately contributed to the injury, 
was not in conflict with prior instruc- 
tion that court had not attempted to 
embody all the law of case in one in- 
struction.—Danner vy. Marquiss, 33 N. 
B,2d° 511. - 

Ind.App. In action by tenant against 
purchaser of premises for possession 
and damages for wrongful detention 
thereof, instruction that in fixing the 
rental value jury might use as_ the 
basis therefor the profits arising from 
use of the real estate in question 
and instruction that rental value did 
not. mean the probable loss of plain- 
tiff’s profits from such real estate were 
inconsistent and calculated to mislead 
the jury or leaye them in doubt con- 
cerning the law relative to rental val- 
ue.—Maddox y. Yocum, 31 N.H.2d 652. 

Ind.App. Where instruction that 
negligence of parents could not be im- 
puted to infant was not confusing 
when considered in connection with in- 
struction on proximate cause, and with 
other instructions, giving of the in- 
struction by the court on its own mo- 
tion was not objectionable on ground 
that it was contradictory, confusing, 
and permitted recovery even if negli- 
gence of parents was proximate cause 
of injury.—Goldblatt Bros. v. Parish, 
33 N.H.2d 835. 

_Miss. In proceeding to condemn a 
right of way for a public highway, in- 
struction that property owners were 
entitled to comnensation for property 
actually taken and for consequential 
damages without deduction for propos- 
ed benefits incident to public use of a 
highway, and instruction that measure 
of damages was difference between 
market value of property before taking 
and market value thereafter, did not 
state two different formulas for meas- 
uring damages, but merely set forth a 
formula for arriving at damages which 
landowners were entitled to. Code 
1930, § 1480 et seq.; Const.1890, § 17. 
—Mississippi State Highway Commis- 
sion v. Hillman, 198 So. 565, overruling 
Suggestion of error 195 So. 679. 

Mo. In action on life certificates, is- 
sued by association operating on as- 
sessment plan, an instruction, that mis- 
representation of age of insured, if 
made, would not be a valid reason for 
refusing payment of full amount of 
certificates, unless jury found from 
evidence that matter misrepresented 
actually contributed to or caused death 
of insured, was in conflict with defend- 
ant’s instruction that beneficiaries could 
not recover if insured was over age of 
50 when life certificates were issued, 


and constituted prejudicial error. Mo. 
St.Ann. § 5732, p. 4373.—Johnson y. 
Central Mut. Ins. Ass’n, 143 S.W.2d 


257, reversing 132 S.W.2d 674. 


Mo. In pedestrian’s action for in- 
juries sustained when defendant 
stopped his automobile beyond private 
driveway and without warning, in an 
attempt to park automobile, backed au- 
tomobile against pedestrian who was 
crossing street and looking in opposite 
direction for approaching automobiles, 
instructions that failure to exercise the 
“highest degree of care’ constituted 
negligence and that failure to exercise 
“ordinary care’’ constituted negligence, 
as those terms were used in instruc- 
tions, were in direct conflict, and in- 
struction defining negligence as failure 
to exercise “ordinary care’ was preju- 
dicial, in absence of an issue of con- 
tributory negligence. Mo.St.Ann, 
7775, p. 5197.— White v, Powell, 145 §. 
W.2d 375. 


Mo. In customer’s action against 
storekeeper for injuries sustained in 
fall from stair landing to which cus- 
tomer had gone to use public tele- 
phone, instruction, requiring finding 
that storekeeper maintained for cus- 
tomers telephones which customer 
sought to use in exercise of ordinary 
care after entering store at storekeep- 
er’s invitation, was not defective on 
ground of conflict with storekeeper’s 


‘Instructions relating » customer’s | 
right to use. telephone when landing — 
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unloading watermelons 
car into his employer’s truck, instruc- 
tion, to find for plaintiff if railroad 
negligently and without warning 
caused engine to collide with freight 
ear in which plaintiff was working, 
was not erroneous as joining conflict- 
ing theories of negligent collision and 
negligent failure to warn of intentional 
movement of cars.—Lineker v. Mis- 
souri-Kansas-Texas R. Co., 142 S.W. 
2d 356. 

Mo.App. If a “sole cause” instruc- 
tion is confusing and contradictory 
without the “not due to defendant’s 
negligence’ clause in a case where 
plaintiff's contributory negligence is 
not a defense as under Missouri law, 
such instruction is equally confusing 
and contradictory in a case where 
plaintiff's contributory negligence is a 
defense, as under Illinois law.—Graham 
v. St. Louis-Red Bud-Chester Bus & 
Service Co., 147 S.W.2d 205. 

Mo.App. Although different acts of 
negligenee which are consistent with 
each other may be united in same peti- 
tion, or same count of petition, the 
trial court cannot submit to jury, by 
instructions, two separate and incon- 
sistent theories of negligence.—Rosan- 
balm v. Thompson, 148 S.W.2d 830. 

In action against railroad for death 
of motorist as result of crossing col- 
lision, where there was evidence to sup- 
port theory that train operators were 
negligent in failing to sound warning, 
but not to support theory that operat- 
ors were negligent in failing to slack- 
en speed, trial court erred in submit- 
ting instruction, under “humanitarian 
rule’, that operators should have seen 
motorist in time to have warned mo- 
torist so that motorist would have had 
time to stop, and that operators should 
have slackened speed so as to have 
given motorist time to cross, the two. 
theories being inconsistent.—Rosan- 
balm v. Thompson, 148 S.W.2d 830. 

Mo.App. Instruction in effect telling 
jury that as a matter of law there was 
sufficient consideration for contract of 
settlement entered into between insur- 
er and beneficiary and that such is- 
sue was not before the jury, and in- 
struction submitting that issue to the 
jury, were conflicting, confusing, and 
warranted new trial.—Kelley v. United 
Mut. Ins. Ass’n, 149 S.W.2d 905. 

Mo.App. In action for death benefit 
under certificate of membership in ben- 
eficiary association, instructions to find 
for plaintiff, unless insured failed to 
pay assessments after required notice 
by mail, without mentioning defense of 
insured’s intemperate use of intoxicat- 
ing liquors, and to disregard question 
of such intemperance, unless associa- 
tion warned insured by registered letter,. 
as provided by its by-laws, were er- 
roneous as inconsistent, raising conflict, 
and confusing.—Neuhaus vy. United 
Neighbors of Missouri, 150 S.W.2d 590. 

Mo.App. A clause in_ instruction 
predicating recovery on humanitarian 
theory, ‘even though” plaintiff is con- 
tributorily negligent, is not error 
where there is no real ‘‘sole cause’’ is- 
sue involved, and where such an issue: 


is in the case an “even though” clause: 


must be limited, by appropriate lan- 
guage, so that it will not conflict with 
a correct “sole cause” 
Brown y. Alton R. Co., 151 S.W.2d 727. 

Neb. An instruction which conflicts 
with a proposition of law correctly 
stated in another instruction in the 
same Charge on a vital issue of fact, 
and which tends to mislead or confuse 


the jury in deliberating on conflicting: 


evidence, is erroneous.—Hief y, Roberts 
Dairy Co., 296 N.W. 331. : 
Ohio App. A charge presenting in- 
consistent propositions was properly 
refused.—Dixie Wholesale Grocery y. 
Baltimore & Ohio Warehouse Co., 28 
N.W.2d 694, 64. Ohio App. 241. j 
Pa.Super, In action for damage to 
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ss n blasting Operations in a stone 
quarry, submission of question of de- 
fendant’s alleged negligence together 
with a charge which in effect stated to 
the jury that defendant was liable in 
the absence of negligence if damage 
was result of blasting operations con- 
ducted in the quarry, was error, since 
charge was conflicting and confusing.— 
Vogel vy. Suburban Const. Co., 20 A.2d 
905, 144 Pa.Super. 588. 

Pa.Com.Pl. The instructions in the 
general charge and the answers to 
points submitted should be harmonious, 
clear, and definite.—Lucas v. Metropoli- 
tan Life Ins. Co., 14 Northumb.L.J. 305, 
reversed 14 A.2d 85, 339 Pa. 277. 

Tex.Civ.App. In action for injuries 
sustained by plaintiff's wife, wherein 
_ ho injuries to elbows of plaintiff's wife 

were pleaded, but wherein evidence as 

to injuries to her elbows was inadvert- 
ently admitted, court’s charge, instruct- 
ing the jurors that they would be goy- 
erned by the law as therein given, was 
not in conflict with verbal instruc- 
tions, given in the course of the trial, 
but omitted from the written charge, 
instructing the jury not to regard for 
any purpose the injuries to the elbows 
of the plaintiff's wife—Dallas Ry. & 

Terminal Co, v. Whitcomb, 153 S.W. 

2d 527, error granted. 

Va. An instruction requiring jury 
to find verdict for waitress against 
employer, if chair upon which Waitress 
sat during full period, “due to its de- 
fective condition, fell throwing her 
eausing the injuries shown by the evi- 
dence, while exercising ordinary care 
on her part,’’ was erroneous as author- 
izing recovery even if employer were 
not negligent and as conflicting with 
instructions that employer’s negligence 
had to be shown.—Stevens vy. Mirakian, 
12 S.H.2d 780. 

Wash. In vendor’s action for fraud- 
ulent representations which induced 
vendor to extend time of waiver provi- 
sion and to sign deed and assign con- 
tract to defendant, instructions that 
signing of deed and assignment by 
vendor on advice of attorney would not 
relieve defendant of liability if vendor 
relied on representations, and that al- 
leged reliance of vendor and his attor- 
ney upon letter of attorney did not 
relieve defendant of liability if defend- 
ant was responsible for its prepara- 
tion, were not in conflict with another 
instruction.—Petersen vy. Graham, 110 
P.2d 149. 

Wyo. Where the trial court charged 
in replevin action that if property 
claimed is not taken or is returned to 
the defendant by the sheriff for want 
of an undertaking the action may pro- 
ceed as one for damages only, and the 
plaintiff shall be entitled to such dam- 
ages as are right and proper, other in- 
structions limiting and fixing amount 
of damage which jury might find were 
not inconsistent with statement that 
plaintiffs shall be entitled to such dam- 
ages as are right and proper. Rey.St. 
1931, § 89-4014.—Hein y. Marcante, 113 
P20, 940. 
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Cal.App. The court in instructing 
the jury need not repeat the rules of 
law applicable to the case in such man- 
ner as to emphasize the points made 
by either party.—Schulman_y. Los An- 
geles Ry. Corporation, 111 P.2d 924. 

Colo. The refusal of requested in- 
struction which singled out and gave 
undue prominence to particular evi- 
dence to the exclusion of other im- 
portant facts was not error.—City and 
County of Denver v. Quick, 113 P.2d 
999, 134 A.L.R. 1120. 

Fla. Where plaintiff sought to es- 
tablish his case by his own testimony, 
instructing that plaintiff was bound to 
establish his case by preponderance of 
evidence, which did not mean greater 
number of witnesses but greater 
weight of evidence, and that plaintiff's 
claim could be established by a single 
witness was not objectionable as giv- 
ing undue prominence to plaintiff’s tes- 
timony, and it was not reversible er- 
ror to give such instruction, although 
same principle was enunciated in gen- 


e allegedly resulting — 


eral charge-—Atlantic Coast 


Co. v. McIntosh, 198 So. 92. 


Ga. In suit to enjoin trespass 
wherein defendants filed a cross-action 
for recovery of value of timber al- 
legedly cut by plaintiff on defendants’ 
lands, charge was not objectionable 
on ground that it unduly stressed de- 
fendants’ contentions by specifying 
number of feet of timber as cut by 
plaintiff and specifying amount of 
proven manufactured value thereof, 
and nowhere made reference to any of 
evidence regarding value of timber aft- 
er deducting expténse of cutting and 
manufacturing the timber into lumber. 
—Lawson y. Branch, 12 §.E.2d 641, 191 
Ga, 311. 

Ga. Where the trial court abstracted 
certain elements of the testimony from 
the whole and charged on the weight 
and effect of those particular elements, 
which were important links in the 
chain of testimony produced by defend- 
ants to sustain their answer, it was 
prejudicial error to single out those ele- 
ments and express an opinion on their 
weight.—Trustees of Jesse Parker Wil- 
liams Hospital y. Nisbet, 14 S.H.2d 64. 
191 Ga. 821. 

_Ga. In determining whether a charge 
singles out one or more facts and 
charges thereon in such manner as to 
minimize or destroy their value as 
parts.of a chain of facts relied on to 
establish a cause of action or defense, 
rights of both sides are to be con- 
Bien uapece y. Dotson, 15 S.H.2d 


Ky. In proceeding to probate will, 
refusal to give instruction concerning 
effect of a belief in spiritualism was not 
error since it singled out a specific item 
or phase of the evidence.—Compton v. 
Smith, 150 S.W.2d 657, 286 Ky. 179. 

Mass. The trial judge is not ob- 
liged to point out and emphasize a 
single piece of evidence bearing on 
issue of contributory  negligence.— 
Stiles v. Wright, 32 N.H.2d 220, 308 
Mass. 326. 

Minn. Ordinarily, there is no preju- 
dicial emphasis of one feature of a 
charge unless the charge has been 
given such undue prominence as to 


obscure other issues.—St. George vy. 
Lollis, 296 N.W. 523. 
Mo. Repetition in instructions is 


subject to eriticism for unduly em- 
phasizing a given issue, but it ordi- 
narily is not considered a ground for 
reversal.cMendenhall v. Neyer, 149 S. 
W.2d 366. 

Mo.App. Where instructions given 
placed full burden upon plaintiff to 
prove his case and in several requested 
instructions some particular fact or 
some particular testimony of some 
witness was singled out and burden of 
proof as to such segregated matter was 
asked, requested instructions were 
properly refused.—Bergerson vy. Gener- 
al Ins. Co. of America, of Seattle, 
Wash., 148 S.W.2d 812. 

Neb. A court is not required to give 
a proffered instruction which unduly 
emphasizes a part of the evidence in a 
case.—Dunn v. Omaha & Council Bluffs 
St. Ry. Co., 298 N.W. 741. 

Tex.Civ.App. Only where evidence is 
conflicting is it improper for trial 
court to comment upon its weight or 
over-emphasize any particular facts.— 
Traders & General Ins. Co. v. Boyd, 
146 S.W.2d 488, error dismissed, judg- 
ment correct. 

Vt. It is error to give instructions 
that unduly emphasize issues, theories, 
or defenses, either by repetition, or by 
singling them out and making them un- 
duly prominent, but, in applying the 
rule, each case must stand on its own 
merits.—Gero v. John Hancock Mut, 
Life Ins. Co., 18 A.2d 154, 
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Cal, In eminent domain proceeding 
to obtain reservoir site, where the ad- 
mission of testimony of witnesses, who 
testified as to reasonable market value 
of land based upon its adaptability for 
reservoir use, and outlined several wa- 
ter importation projects in support of 
their opinion, was not prejudicially er- 
roneous, the giving of instructions 
thereon was not erroneous, 


as im- 


Line R. 
Metropolitan Water Dist. of Southern 


rN i ge a € 
ee elas 
properly emphasizing such evidence.— 
California vy, Adams, 116 P.2d 7, pri 


or opinion 99 P.2d 659, rehearing de- 
nied 100 P.2d 357. sabes ko 
_ Ga, The rule against singling out — 
incidental and subordinate cireum- 

¥ 


stances in a charge has no applica es 
where the charge is one to which p 
opposite party would be entitled, at 
least on a timely writtea request.—Lu 
beck v. Dotson, 15 S.H.2d 205. + geen 
IiLApp. An instruction that number — 
of credible witnesses was proper ele- — 
ment to consider in determining pre- 
ponderance of the evidence was not — 
erroneous as stressing a single element, 6 * 
where it was not the only instruction 
on preponderance of evidence——Cooney 
Win UERCE 34 N.H.2d 566, 310 ger 
Mo. An instruction, in libel action 
by attorney, that in assessing actua 
damages jury might consider the num. 
ber of libelous circulars, nature of 
statements contained therein, the in- 
dividuals, corporations and officials to 
whom circulars were sent, the alleged 


anguish, 


suffered 5 ps 


ing certain evidence without requiring é 
jury to take into consideration all — 
other evidence—McDonald y. R. ; Tae 
Polk & Co., 142 S.W.2d 635. ts Bae 
Mo.App. In singling out any fact o 
facts which the evidence tends to es- — 
tablish and which entitle the party re- 
ceiving an instruction to a verdict in 
his favor if the jury finds such facts 
to be true, the rule against comment- 
ing upon detached portions of the evi- 
dence is not violated.—Brookville Blec- i 
we Co, v. Utilities Ins. Co., 142 S.W.2d 
Mo.App. In insured’s action on pub- — 
lic liability policy involving issue ~ 
whether notice of institution of action — 
against insured was timely given, in- 
sured’s instruction was not objection 
able on ground that it unduly empha- 
sized and commented on evidence with 
respect to insured’s loss of policy and 
subsequent giving of notice after in 
stitution of action against insured and 
after insured’s discovery of the ex- 
istence of policy.—Brookville Blectri¢ 
a v. Utilities Ins. Co., 142 Siw.2@= 
Mo.App. In giving of instruction, 
party is not to be denied the right tongs 
single out any facts which evidence © 
tends to establish and which will en- — 
title him to a verdict if jury finds such 
facts to be true, so long as facts thus 
singled out and referred to are not 
given undue prominence to exclusion 
of other and countervailing evidence in 
the case and jury is not charged as to 
any special weight to be attributed to 
them.—Roth v. Roth, 142 S.W.2d 818, ~ 
Even though particular instruction 
may direct attention of jury to but a 
single feature of the evidence as it re- 
lates to distinct issue in the case, if 
instruction does not purport to pre-- 
elude jury from consideration of all 
the evidence, but simply declares le- 
gal effect of evidence on which it is 
based, rule against commenting upon — 
detached portion of evidence is not 
violated and reversible error may not 
be predicated upon giving of such in- 
py ieee: v. Roth, 142 S.W.2d 


» 


t 


_Mo.App. In action on note, instruc- 
tion which was specifically directed to 
defense of cancellation and necessarily 
hypothesized only those facts which 
were essential to finding for defendant 
upon such issue, was not erroneous as 
singling out testimony of one or more 
witnesses and constituting a comment 
on evidence where there was no undue 
weight attributed to those facts over 
and above that to be accorded other 
facts which were not excluded from 
consideration of jury with respect’ to 
any feature of the case to which they 
Sere ke Wo amine v. Roth, 142 S.W. 
d 0 


physician’s testimony indicated that 
plaintiff had suffered a permanent in- 


timate what damage, if any, that per- 
manent injury would be to plaintiff and 
include in verdict such an amount as in 
jury’s judgment was a fair compensa- 
‘tion for permanent injury, was not ob- 
jectionable as unduly emphasizing as- 
pect of case concerning permanent in- 
-‘ jury.—Goldberg v. Gintoff, 20 A.2d 

Peete Pio Vt. 43. 

‘Wa. In proceeding to condemn land 
for public highway, an instruction that 
: commissioners, in arriving at damages 
to residue of the tract should consider 
the costs, if any, of adjusting residue 
of property to new conditions brought 
about by construction of highway and 
‘inconvenience, if any, to which land- 
owner would be subjected on account 
of location of road in future operation 
of farm, which was warranted by the 
evidence was improperly refused on the 

ane that it was covered by another 
sized a part of the evidence. 
936, § 1969j.—Long v. Shirley, 14 S.E. 
Q)375, 177: Va.; ey ; 


y Ky. An instruction should not be 
given calling the attention of the jury 
¥ 0 specific testimony or singling out a 
‘specific item or phase of the evidence, 
put the jury should be permitted to 
_ gonsider all the evidence as a whole 
- ‘without being bound by an instruction 
giving prominence to any particular 
phase of it—Compton y. Smith, 150 
S.W.2d 657, 286 Ba RH: 
 Cal.App. Instruction that “mere fact 
that” an accident occurred raised no 
resumption that defendant was negli- 
gent and that ‘‘mere fact that” an ac- 
cident did occur did not change degree 
of care required by defendant was not 
erroneous on ground that use of quoted 
words on three occasions in same in- 
struction emphasized defendant’s free- 
dom from liability which amounted to 
an instruction on a question of fact.— 
Miller y. Cranston, 106 P.2d 963. 
Cal.App. In action for injuries sus- 
tained when municipally owned street 
ear in which passenger was riding 
collided with privately owned street 
car, refusal to give privately owned 
street car company’s proposed formula 
instruction, which was restricted to 
- Single claim that operator of municipal 
_ ear refused to yield right of way, was 
_ proper as attempting to stress a_spe- 
cific part of evidence on which reliance 
was made and as ignoring other negli- 
- gence on part of operators of both 
- street cars.—Davis y. City and County 
of San Francisco, 114 P.2d 359. 
Cal.App. In death action wherein 
certified copies of deceased’s death cer- 
tificate were offered in evidence and 
used by both parties, refusal to give 
plaintiffs’ requested instruction quoting 
provisions of Code of Civil Procedure 
defining prima facie evidence and infer- 
ences, and instruction quoting provi- 
sions of Health and Safety Code de- 
fining evidentiary effect of death cer- 
tificate was not error, since plaintiffs 
were not entitled to have the trial 
court stress a specific part of the evi- 
dence. Code Civ.Proc. §§ 1833, 1958; 
St.1939, p. 751, § 10551.—Jorgensen y. 
Hast Bay Transit Co., 115 P.2d 556. 
Ga.App. In restaurant employee's ac- 
tion against bottling company for in- 
juries sustained from explosion of 
a bottle of carbonated beverage after bot- 
tle was placed in restaurant icebox, a 
charge that there could be no recovery 
if company exercised ordinary. care, 
that manufacturers of food and drink 
were not insurers, that mere fact that 
bottle exploded would not authorize 
recovery unless company was _ negli- 
gent, and if it was not satisfactorily 
¢ shown as to what caused explosion, 
; there could be no recovery, was not 
c erroneous as unduly stressing conten- 


tions of company, in view of fact that 
jury would be authorized to apply 
doctrine of res ipsa loquitur, and in 
doing so examine evidence to determine 


~~ § 603 oe 
Vt. In action tor assault where a 


jury, an instruction that jury should es-' 


Aa & 
whether company exculpated itself from 
inference of negligence.—Cole vy. Pepsi- 
Cola Bottling Co., 15 S.H.2d 543. 

Ga.App. In action for injuries sus- 
tained by truck occupant in collision 
between truck and train, charge that 
jury should consider the injuries re- 
ceived, pain, impairment of bodily 
health, and loss of earning capacity, 
was not improper as unduly emphasiz- 
ing occupant’s contentions or authoriz- 
ing recovery of double damages for 
loss or impairment of earning capacity 
or as improperly instructing as to de- 
termination of amount to be awarded 
for loss of earning capacity.—Powell vy. 
Jarrell, 16 S.H.2d 198. 

Jll.App. In action arising out of au- 
tomobile collision, an instruction that 
skidding of defendant’s automobile did 
not of itself constitute negligence, but 
was merely a circumstance to be con- 
sidered by jury in determining wheth- 
er skidding contributed to accident, 
was objectionable as singling out spe- 
cifie things and invading province of 
jury.—Susemiehl v. Red River Lumber 
Co., 28 N.H.2d 748, 306 Ill.App. 430. 

Ill.App. In action for injuries to 
automobile occupants in collision with 
tractor and trailer which had moved 
across proper lane beyond lane of op- 
posite moving traffic, instruction con- 
cerning statute prohibiting vehicle from 
being left on paved portion of high- 
way except in case of emergency was 
properly refused where statute did not 
apply to facts, and instruction was 
argumentative, singled out certain 
facts, and would have been confusing 
and misleading if given. Smith-Hurd 
Stats. ce. 95%, § 185.—Selman y. Mid- 
west Haulers, 33 N.E.2d 140, 309 Ill. 
App. 154. 

Ind.App. Instruction that plaintiff 
was entitled to testify on his behalf, 
but that jury had right, in weighing 
his evidence and determining how much 
eredence to give thereto, to consider 
that he was the plaintiff and was nat- 
urally interested in the result of the 
suit was properly given at instance of 
defendants.—Kolling vy. Martin, 33 N. 
H.2d 808. 


Ind.App. In action against automo- 
bile driver and occupants for injuries 
suffered in collision, instruction that 
participation of occupants could be 
shown by circumstantial evidence, and 
that among other things jury might 
consider specified facts, was not er- 
roneous as “mandatory” or as giving 
undue prominence to specified facts.— 
Jones v. Kasper, 33 N.H.2d 816. 

Mo. In pedestrian’s action against 
city for personal injuries resulting 
from a fall caused by ice on public 
Sidewalk, instruction, requiring jury 
to find that the icy condition of side- 
walk had existed at the place for a 
longer period of time than on side- 
walks generally throughout the city, 
was not objectionable on ground that 
it singled out and commented upon a 
portion of the evidence so as to con- 
fuse and mislead the jury.—Walsh y. 
City of St. Louis, 142 S.W.2d 465. 

Mo. In action against landlord by 
visitor in tenement for injuries sustain- 
ed in fall down stairway in the dark, 
where plaintiff's main submission was 
on the ground of landlord’s negligence 
in failing to provide a light in the 
stairway, an instruction, directing that 
in determining this issue evidence as 
to the presence of some small object on 
the stairway should not be considered 
unless the jury found that the stairway 
was not lighted at the time of visitor’s 
fall, was a withdrawal instruction and 
not objectionable as singling out and 
commenting upon one circumstance in 
evidence.—Monsour v. Excelsior Tobac- 
co Co., 144 S.W.2d 62. 

Mo.App. In action against railroad 
for injuries received while plaintiff was 
unloading watermelons from freight 
car into his employer’s truck, instruc- 
tion to find for plaintiff if railroad 
negligently and without warning 
caused engine to be suddenly and with 
great force propelled against freight 
car in which plaintiff was working, was 
not objectionable as placing undue em- 
phasis on suddenness and force of col- 


356. 

Mo.App. In action for injuries sus- 
tained when plaintiff’s automobile col- 
lided with defendant’s automobile which 
had stopped ahead of plaiutiff, instruc- 
tion submitting issue of contributory 
negligence was not erroneous as sin- 
gling out and commenting unduly on 
charges of contributory negligence and 
in directing a verdict for defendant if 
plaintiff failed to observe defendant’s 
automobile and its movements, to keep 
her automobile under proper control, 
and to keep a proper distance behina 
defendant, where evidence raised ques- 
tions of fact for the jury on each of 
those matters, and instruction merely 
propounded the law and applied it to 
those facts.—Christman vy. Reichholdt, 
150° S.W.2d 527. 

N.H. In actions arising out of col- 
lision which occurred when defend- 
ant’s automobile after passing plain- 
tiffs’ automobile came to sudden stop 
and was struck in rear by plaintiffs’ 
automobile, defendant’s exception to 
trial court’s charge relating to de- 
fendant’s negligence before his auto- 
mobile passed. plaintiffs’ automobile, on 
ground that court in its supplemental 
charge modified its prior instruction 
relative thereto and unduly emphasized 
the matter in making it a final matter 
of instruction, was without merit.— 
Weiss v. Wasserman, 15 A.2d 861. 

Va. In action by employee against 
employer for injuries sustained by the 
employee when his finger was caught 
in meat grinder, wherein employee con- 
tended that ‘wooden pusher used to 
press meat into grinder was missing on 
the day of the accident, and that he 
was told to use his hand by his em- 
ployer, refusing to give employer's 
requested instruction that if jury be- 
lieved from the evidence that pusher 
was by grinder, it was employee’s duty 
to use pusher and not his hand was 
error as against objection that instruc- 
tion emphasized a part of the evi- 
dence.—Schlain v., Richardson, 12 §.H, 
2d 799, : 

Wash. Instructions that if motorist 
drove her automobile to extreme right 
edge of highway and in such a manner 
as to bring it in collision with minor’s 
bicycle while it was still upon private 
driveway and before it actually entered 
upon highway, such operation of auto- 
mobile would amount to negligence and 
that if collision occurred before bicycle 
had reached highway and while bicycle 
was upon private driveway, verdict 
should be for plaintiff, were proper, 
and the latter instruction was not er- 
roneous as unduly emphasizing the 
Rae oe v.. Kirkland, 111 P.2d 
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Ga.App. Where first count alleged 
that chattel mortgage fi. fa. had been 
levied by sheriff on certain personalty 
including growing crops in plaintiff’s 
field, that plaintiff allowed hogs to get 
into the field and to destroy crops 
levied on, ‘that because thereof sheriff 
became incensed and obtained a war- 
rant charging plaintiff with a misde- 
meanor contempt of court, that sheriff 
arrested plaintiff under the warrant 
and lodged him in jail, and that the 
arrest and confinement were without 
probable cause and maliciously done, 
and second count alleged damage to 
crops levied on by the sheriff arising 
out of his negligence in failing to prop- 
erly protect and preserve the crops 
after having levied on them, the court 
did not commit error in stating the 
contentions of the parties or in other- 


wise charging the jury.—Hester y. 
SDL OBE, 13 S.H.2d 875, 64 Ga.App. 
72. 

Okl, Instructions, which submit the 


vital features of the tenable legal. the- 
ories of both litigants on the issues of 
fact involved, are sufficient—Joy vy. 
Litchfield, 113 P.2d 974. 

Or. In death action, where complaint 
first stated in detail manner in which 
fatal accident occurred, court did not 


various acts of negligence theretofore 
averred.—Babcock v. Gray, 107 P.2d 


846. 
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Ala. In action on burial policy, re- 
quested instruction “The court charges 
the jury that if you believe the evi- 
dence in this case, you should find a 
verdict for the defendant under count 
one of the complaint’? and other in- 
structions similarly referring to other 
counts of complaint were bad in form 
and properly refused.—Christian Benev- 
olent Burial Ass’n v. Huff, 1 So.2d 390. 
_ Ala. In action for injuries resulting 
from collision between automobile and 
truck, charge that in count 1 the plain- 
-tiff claimed that defendant’s servant 
who was operating the truck was also 
guilty of subsequent negligence in that 
he discovered the plaintiff in a dan- 
gerous position and negligently failed 
to take due and proper precaution not 
to injure the plaintiff, was not er- 
roneous where the court merely stated 
to the jury what was embraced in 
plaintiff’s count 1, since a charge may 
state the contentions and theories of 
Ae parties.—Holman vy. Brady, 3 8o0.2d 


Ga.App. Where plaintiff’s contentions 
were simple and were not complicated, 
and the court in charging the jury 
concerning such contentions specifical- 
ly stated that all of the contentions 
were not being charged, and that the 
jury could look to the pleadings and 
ascertain the contentions of the plain- 
tiff in full; the fact that the statement 
of the plaintiff's contentions did not 
contain all of such contentions was not 
error.—Mosteller v. Mashburn, 12 §.B. 
2d 142. 

Tll.App. Instruction, which was giv- 
en solely to instruct jury as to ele- 
ments that they could consider in as- 
sessing plaintiff's damages from auto- 
mobile collision, was not objectionable 
as referring jury to complaint to as- 
certain what damages were claimed by 
plaintiff, or as misleading jury in de- 
termining amount of damages, where 
there was positive proof of reasonable 
amount for plaintiff’s medical expenses, 
and jury were instructed that they 
could consider all circumstances per- 
taining to such damages as were 
proved by evidence.—Miller v. Odell, 
28 N.H.2d 581, 306 IllLApp. 295. 
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Ga.App. In action for injuries sus- 
tained by truck occupant in collision 
between truck and train, charge that 
testimony in contradiction to truck 
driver was admitted solely as a mat- 
ter of contradiction of some previous 
statement made by him in a matter 
material to the case was not confusing 
and misleading because allegedly leav- 
ing jury uncertain as to what evidence 
was referred to.—Powell v. Jarrell, 16 
$.E.2d 198. 

N.Y.App.Div. In action for damages 
allegedly sustained on defendant’s pri- 
vate sidewalk, wherein defendant in- 
troduced written statement of plain- 
tiff’s witness that plaintiff had stated 
to the witness that plaintiff fell about 
20 feet from the private sidewalk, in- 
struction that there was testimony con- 
cerning where plaintiff fell, including 
written statement of plaintiff's witness 
that plaintiff had told witness that 
plaintiff fell about 20 feet from pri- 
vate sidewalk, was erroneous. Civil 
Practice Act, § 38438-a.—Underhill v. 
Slutzky, 22 ead 


N.C. The statute requiring a judge 
in giving charge to state the evidence 
given and declare the law arising 
thereon must be substantially complied 
with. C.S. § 564.—Smith v. Kappas, 15 
9.6.2d 375, 219 N.C. 850, granting re- 
hearing and modifying 12 S.H.2d 693, 
218 N-C. 758. 

Pa.Com.Pl. It is not necessary for 
the court in his charge to go into de- 
tail in reviewing the testimony when it 
permits all the alleged written con- 
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Ala. When evidence is solely from 
witnesses for party holding burden of 
proof, an instruction directing a ver- 
dict must be with hypothesis, with 
right of other party to argue credibil- 
ity of evidence.—Owen v. State ex rel. 
Bailes, 200 So. 412, 240 Ala. 582. 

In quo warranto proceeding against 
unlicensed chiropractor where evidence 
for the state was without conflict, the 
chiropractor having offered no evidence, 
and chiropractor did not request a writ- 
ten charge that jury should find verdict 
of not guilty if they did not believe 
evidence, but did so on hypothesis that 
jury believed -vidence, trial court’s ac- 
tion, in jury's presence, in giving a 
proposed verdict of guilty and instruct- 
ing jury to return verdict in such form 
if they believed witnesses and refusing 
chiropractor’s proposed verdict finding 
chiropractor not guilty was not equiva- 
lent to a “peremptory instruction” in 
view of oral charge. Code 1923, § 
9933.—Owen v. State ex rel. Bailes, 200 
So. 412, 240 Ala. 582. x 

Ala. A charge hypothesized on jury’s 
belief of evidence, with no peremptory 
instructions otherwise, is not equiva- 


lent to directed verdict.—Atlantic 
pase Line R. Co. y. Flowers, 3 So.2d 


In death action, defendant’s request- 
ed charges that jury could not return 
verdict for plaintiff on either count ‘of 
complaint, if they believed evidence in 
ease, were not subject to criticism 
aimed at charges hypothesized on 
jury’s belief of certain features of evi- 
dence.—Atlantie Coast Line R. Co. v- 
Flowers, 3 So.2d 21. 

While trial court may refuse charge, 
hypothesized on jury’s belief from evi- 
dence of some fact necessary to be 
proven to their reasonable satisfaction, 
because of its form, such principal is 
inapplicable to general affirmative 
charge.—Atlantic Coast Line R. Co. v. 
Flowers, 3 So.2d 21. 

Mo.App. In action against railroad 
and operator of motor train for death 
of trailer-truck occupant in collision, 
an instruction directing a recovery un- 
der the humanitarian theory if jury 
found certain facts to be true even 
though truck driver and occupant were 
negligent, and reciting that any act 
of negligence of driver or occupant 
would constitute no defense to the de- 
fendants upon the issues submitted in 
the instruction, was not misleading as 
referring only to first paragraph of in- 
struction in clause reciting that negli- 
gence of driver and occupant would 
constitute no defense—Brown y. Alton 
Ri Co. P5L Swe 20h 727: 
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Ala. A requested charge, which is 
so framed as to require a reference to 
the pleadings, may properly be refused. 
—Southern Ry. Co. vy. Milan, 199 So. 
711, 240 Ala. 333, reversing 199 So. 
708, 29 Ala.App. 590. 

Colo. In action for pecisoning of 
plaintiff's cattle, instruction setting 
forth allegations in pleadings and is- 
sues to be considered by jury was not 
erroneous.—Holt v. Mundell, 112 P.2d 
1039; 107,‘ Coloanen os 

Good practice requires that as con- 
clusion to instruction setting forth al- 
legations in pleadings and issues to be 
considered by jury, jury should be 
advised that it was given to clarify 
the issues made by pleadings and that 
statements of alleged facts therein 
should not be considered by jury as 
evidence in arriving at verdict.—Holt 
v. Mundell, 112 .P.2d 1039, 107 Colo. 
373. 

Ga.App. In motorist’s action against 
railroad company’s receiver for dam- 
ages to automobile in crossing colli- 
sion, trial court’s reading to the jury 
certain allegations of negligence in 
petition was not error, where jury had 
the petition out with it and could have 


‘should be hypothesized which not onl; 
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i 
believed defendants were guilty of on 
or more of particular acts of negliger 
as alleged in first count, they 

find defendants guilty and that if fa 
had been proved under second n 
alleging wilful and wanton co 
should find defe 
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Ind. In action for injuries susta’ 
when plaintiff's automobile was st 
by train, an instruction reciting a’ 
tions of negligence as stated in com 
plaint was permissible.—Pettibone 
Howard, 34 _N. 12, ei: 
Ind.App. Where instruction 
long, but it was proper and was 
misleading, giving of the instru 
by the court on its own motion 
not erroneous as against cont 
that the instruction was in the | 
of a mandatory instruction and 
tempted to define the law on inter 
ing agencies.—Goldblatt Bros. v. 
ish, 33 N.W.2d 835. eae ik oe 
Mo. Instruction which in part w 
to the effect that if driver of autom 
bile in which plaintiff was rid 
drove automobile to left side of 
way and into truck being operate 
defendant when truck was off the hig 
way, and if driver’s act was sole prox: 
mate cause of plaintiff’s injuries, th 
plaintiff could not recover from truc! 
driver, was not erroneous as a sol 
eause instruction on ground tha 
hypothesized facts negativing def 
ant’s negligence as well as facts tent 
ing to prove negligence on the pa 
ae drivers.—Long v. Mild, 149 S.W. 
4S 
sole cause instruction, — 


Tn: 
show the negligence relied on as s 
negligence, but also show that such 
negligence was the sole cause and not 
merely a concurring cause.—Long y. 
Mild, 149 S.W.2d 853. “RD Sibeeas 

In a sole cause instruction, facts 
must be hypothesized which show tha 

ne! 


defendant was not guilty of neglige 
and that plaintiff was negligent, — 
order to show a situation in which 
finding of sole cause can be ma 
Long v. Mild, 149 S.W.2d 853. 
Mo. 


; +9 
Mo.App. The defendant, in any hu- 
manitarian case, is entitled to submit — 
to jury question of absence of even — 
one of elements of humanitarian case 
and direct a verdict for it, if jury finds 
such absence, but this does not mean 
that jury should find for plaintiff if it 
should not find the fact hypothesized 
in defendant’s instruction, if trial court 
plainly tells jury under what circum- 
stances plaintiff would be entitled to 
recover.—Hart v. Kansas City Public 
Service Co., 142 S.W.2d 348. 

Mo.App. An instruction may direct 
a verdict upon a finding of any issu- 
able facts warranting verdict directed. 
—Amos v. Terminal R. Ass’n of St. 
Louis, 142 S.W.2d 787. 

Mo.App. In action for injuries sus- 
tained by wife as guest in automobile 
which collided with another at inter- 
section, instruction directing verdict 
for plaintiff if jury found that driver | 
of other automobile operated his au- 
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tomobile at an excessive and negligent — 


rate of speed and by exercise of high- 
est degree of care could have slack- 
ened speed or turned automobile so as 
to avoid collision but failed so to do 
and in so failing was guilty of negli- 
gence was not erroneous as submitting 
inconsistent and self-destructive postu- 
lates.—Hillis v. Rice, 151 S.W.2d 717. 

Neb. Issues should not be stated in 
an instruction by substantially copying 
the pleadings of the parties, and if do- 
ing so results in prejudice to the com- 
plaining party, there is sufficient 


-——s ground for reversal.—McClelland v. In- 


terstate Transit Lines, 296 N.W. 757. 
The inclusion of allegations of which 


there is no proof, in the statement of 


issues to the jury, is error which may 

be prejudicial—McClelland y. Inter- 

state Transit Lines, 296 N.W. 757. 
Where trial court in action for per- 


e sonal injuries and property damage re- 


sulting from an automobile accident, in 
instruction used approximately seven 
pages in reciting the allegations of the 


_- petition to the jury, concluding with 


* 


; 


2 instructions t 
- which find no support in the evidence. 


Siotk 


~ which, 


the statement that the allegations were 
merely the “statement of facts,’ and 


thereafter instructed that before plain- 
tiff could recover he must prove ‘one 


or more” of the allegations of. negli- 
gence alleged, there was reversible er- 
ror.—McClelland v. Interstate Transit 


Lines, 296 N.W. 757. 
Neb. 


The entire pleadings should 
not be copied into the instructions, 
- but the trial court may present to the 


. jury a simple ‘and concise summary of 
the pleadings.—Evans _ v. 


First Nat. 
Bank of Fairbury, 297 N.W. 154. 
A trial court should not insert in the 


aHegations of pleadings 


— Evans v. First Nat. Bank of Fair- 


4104-1427 vy. Utah 
‘Licht & Traction Co., 105 P.2d 347. 
Utah. In action for injuries sus- 


tained by guest in automobile in colli- 


sion which occurred when automobile 
struck sheep owned and herded by de- 


fendants, the reading of a part of the 


complaint to the jury was improper.—. 


Caperon y. Tuttle, 116 P.2d 402. 
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Cal.App. The giving of  plaintiff’s 
instruction that where there is other 


a evidence that eonflicts with presump- 


tion of exercise of ordinary care it is 
jury’s duty to weigh the evidence 
against the presumption, to determine 
if either, preponderates, was 
not prejudicial error, where plaintiff 
because of his injuries was prevented 
from giving a clear narrative of the 
events concerning the accident,—Beck 
y. Sirota, 109 P.2d 419. 

Mass. In action of contract to re- 
cover balance alleged to be due upon a 
note, defended on ground that note had 
been materially altered since given, in- 
structions that there was a presump- 
tion that note bore on its face the 
writings that were indicated thereon 
when it was delivered to plaintiff, that 
burden of proof was on defendant to 
satisfy jury by a fair preponderance 

of evidence that words in question 
were put on note after its delivery to 
plaintiff, and that if in doubt jury 
should find for plaintiff, were errone- 
ous.—Mindell y. Goldman, 35 N.E.2d 
669, 309 Mass. 472. 


Mo.App. Where evidence was con- 


' flicting as to whether beneficiary under 


life policies was of unsound mind at 
time she signed compromise agreement 
with insurer, instruction imposing 
burden of proving beneficiary’s insan- 
ity at the time of executing the agree- 
ment on_ beneficiary’s administrator, 
and including matter to the effect that 
the law presumes that every person is 
sane, was correct as to burden of proof 
but should not have referred to pre- 


Ce nies VOM popes oan OR UEE IN 
: Salaam Qe aaey he ina 


sumption of sanity.—Kelley v. United 


rs," 


Mut. Ins. Ass’n, 149 S.W.2d 905. 


Neb. In action by lessee of safe de- 
posit box based on failure of bank and 
its employees to exercise ordinary care 
safely to keep contents of pox, the 
giving of instruction requiring evidence 
of equal weight to that produced by 
bank and employees to overcome pre- 
sumption of negligence, and stating 
that such presumption was evidence, 
and instructing jury that presumption 
of evidence is proof of. negligence, 


was. reversible error.—Bohmont  v. 
Moore, 295 N.W. 419. 
§ 619 


Ala.App. In action on life policy 
where under pleading it was sufficient 
to defeat recovery if, prior to issuance 
of policy, insured had suffered with 


cancer and risk of loss was thereby 


increased, instructing that insurer had 
burden of showing that insured had 
eancer prior to and at time of issuance 
of policy was reversible error.—Na- 
tional Life & Accident Ins. Co. vy. Hol- 
lis, 197 So. 378. 

Fla. In action by jobber against 
seller of conveyor belt, to recover 
amount paid ‘by jobber to buyer be- 
cause of breach of warranty, wherein 
Seller alleged that any failure of the 
belting furnished was not due to any 
defect or inherent deficiency but to 
buyer’s subjecting it to temperatures 
higher than those against which the 
belting was warranted, court properly 
charged that such allegation was an 
affirmative plea, which seller had bur- 
den of proving by preponderance or 
reater weight of evidence.—U. S. Rub- 
er Products v. Clark, 200 So. 385. 
“Ga. An instruction that where a 
conveyance, otherwise valid, is attacked 
on ground that its purpose was to hin- 
der, delay, or defraud creditors, it 
must be shown that the grantor had 
such fraudulent purpose and that the 
grantees were connected with the fraud, 
either by participating in the intent 
or by having notice of it or grounds 
for reasonable suspicion, and unless 
such things are shown, it is the jury’s 
duty to find a verdict upholding such 
conveyance, was erroneous as imposing 
the burden on the plaintiff of proving 
the fraudulent purpose of the grantor, 
where at the beginning of the trial the 
grantees expressly admitted a prima 
facie case in favor of the plaintiff and 
assumed the burden of proof.—First 
Nat. Bank of Cornelia v. Kelly, 10 S.B. 
2d 66, 190 Ga. 608. 


Trial court properly refused to 
charge that a deed from a father to 
his son is a transaction between near 
relatives, and that in transactions be- 
tween near relatives, when the rights 
of creditors are involved, the onus or 
burden of proof is on the parties to 
the transaction to show that the trans- 
action was free from fraud. Code 1933, 
§ 53-505.—First Nat. Bank of Cornelia 
v. Kelly, 10 S.H.2d 66, 190 Ga. 603. 

Ga. Instruction that plaintiff had 
the burden to show fraud as well as 
undue influence was erroneous as plac- 
ing on the plaintiff the burden of 
showing both fraud and undue influ- 
ence, when under the pleadings and 
evidence she might have recovered on 
proof of either, since “fraud” and ‘‘un- 
due influence” are not equivalent terms, 
as undue influence may be a species 
of fraud, or may exist without any 
positive fraud.—Daniel v. Etheredge, 
13 S.H.2d 763, 191 Ga. 793. 

Instruction that slight evidence of 
fraud and undue influence may author- 
ize jury to cancel deeds, and is suffi- 
cient to shift the burden to defendants 
and require them to show that the 
transaction was fair and free from 
fraud and undue influence, but that 
before that burden shifts to the de- 
fendants jury must believe that suffi- 
cient fraud has been shown to justify 
investigation into the merits of the 
transaction, was subject to the excep- 
tion that it was confusing as to what 
was meant by burden of proof.—Daniel 
Hy mtheredse, 13 S$.H.2d 768, 191 Ga. 


Ga. Under evidence, requested 
charge that if maker, when she exe- 


i : ih 
cuted contract sought to 
was of weak mind and that beneficiary 
of contract stood in a confidential rela- 
tion to her and possessed great influ- 
ence over her, burden of proof would 
shift to plaintiff to prove that contract 
was not the result of the exercise of 
undue influence, and, in absence of 
such proof by plaintiff, jury would be 
authorized to find that contract was 
not enforceable stated a sound propo- 
sition of law, and its refusal was er- 
ror.—Trustees of Jesse Parker Wil- 
liams Hospital v. Nisbet, 14 S.W.2d 64. 
191 Ga. 821. 

Ga.App. In action to recover added 
indemnity under group and industrial 
life policies, where answer denied al- 
legation that insured died from ae- 
cidental drowning and court correctly 
charged on general burden of. proof, Z 
charge that recovery could not be had 
if death was caused wholly or partial- 
ly, directly or indirectly, by disease 
or bodily or mental infirmity was not 
erroneous as placing a greater burden ~ 
on beneficiary than was required, in 
that beneficiary was required not only 
to prove that insured drowned but al- 
so that drowning was not contributed 
to by disease or other infirmity, in 
absence of request to charge on shift- 
ing of burden. Code 19338, § 38-103.— 
Haugabrooks v. Metropolitan Life Ins. 

Co., 12 S.E.2d 163, 63 Ga.App. 829. 

Ga.App. In action on /note: against 
maker’s executors by payee who had 
note in his possession, it was not error 
to charge that if maker made, signed, 
and executed and delivered to the payee 
the note sued on, the payee was en- 
titled to recover, since charge did not 

lace any unnecessary burden on plain- 
iff to prove delivery which was prov- 
ed by fact that the note was in payee’s 


possession.—Clarkson y, Clarkson, 12 
S.H.2d 468. 
Idaho. In action to recover for in- 


juries suffered when a defendant who 
was a county deputy sheriff and also 
a watchman employed by defendant 
lumber company fired a tear gas gun 
at plaintiff, instruction that acts of de- 
fendant deputy sheriff at time of al- 
leged injury to plaintiff were presumed 
to have been done in his capacity as a 
public officer, and burden was on plain- 
tiff to prove by a preponderance of | 
evidence that such defendant was act- 
ing in performance of his duties to 
lumber company, was error where bur- 
den of proof already rested on plain- 


Gio MacDoueia vy. Ogan, 104 P.2d 
Iowa. In proceeding against estate 


on claim for services, rendered testa- 
trix, where it was claimed that notes 
given by claimant to testatrix consti- 
tuted a settlement of all indebtedness 
between parties, instruction that claim- 
ant had burden of showing that there 
was no mutual settlement and that, if 
evidence failed to show that there was 
no settlement, claimant could not re- 
cover, erroneously placed burden of 
proot on claimant and constituted re- 
versible error.—In re Hill’s Estate, 297 
N.W. 278. 

Miss. In eminent domain proceeding 
by the state highway commission to 
condemn a right of way for a public 
highway, burden of proof on issue of 
damages was on the commission, and 
instruction that burden was on prop- 
erty owner to establish damages sus- 
tained by taking of property was prop- 
erly refused. Code 1930, §§ 1482, 1490; 
Const.1890, § 17.—Mississippi State 
Hiebwar See v. Hillman, 198 

0. , overruling suggestion of error, 
195 So. 679. ean te ve 

Mo.App. In_ seller’s action against 
purchaser of hog feed for balance of 
purchase price, wherein | purchaser 
counterclaimed for damages, and feed, 
according to seller’s warranty, was a 
whole and complete feed, an ingstruc-: 
tion requiring jury to find that. pur- 
chaser ordered cube form and. that 
meal was furnished placed on _ pur- 
chaser an improper burden.—Ralston 


puna Co. v. Swaithes, 142 S.W.2d 
Mo.App. In executrix’ action to re- 


cover money allegedly loaned by de- 


Mea ate" 


n to prove that de- 
ceased loaned certain sums to defend- 
ant was not erroneous as placing bur- 
den of proof upon executrix to prove 
that sums paid to defendant were not 
gifts, where cause of action was de- 
nied generally and defendant in course 
of evidence undertook to show that 
sums had been received by him as 
gifts and not as loans.—Roth y. Roth, 
142 S.W.2d 818. 

Mo.App. In action on fire policy, 
which allegedly became void when in- 
sured contracted to sell property cov- 
ered by policy, instruction submitting 
to jury question whether failure of 
purchaser of property to make pay- 
ments stipulated in contract of pur- 
chase terminated her equitable inter- 
est so as to make insured ‘‘the sole and 
unconditional owner of realty covered 
py fire policy” placed an unnecessary 
burden on the insured, but it was not 
reversibly erroneous for that reason.— 
Bennett v. National Fire Ins. Co. of 
Hartford, 143 S.W.2d 479. 

Mo.App. In action for commissions 
earned while plaintiff was bulk agent 
of defendant refining company, wherein 
defendant filed counterclaim for mer- 
_chandise delivered to plaintiff who sold 

merchandise to filling station but had 
not collected therefor, instruction plac- 

ing the burden of proving the counter- 
claim by the greater weight or prepon- 
derance of the evidence on the defend- 

ant was not erroneous.—Caldwell v. 

Barnsdall Refining Corporation, 150 S. 
W.2d 504. 

N.C. In action on fire policy on au- 
tomobile, failure to put burden of prov- 
ing amount of loss on plaintiff was er- 
ror.—Haywood v. Home Ins. Co., 12 
$.B.2d 221, 218 N.C. 736.’ 

The proper placing of the burden of 
proof is a ‘‘substantial right’.—Hay- 
wood v. Home Ins. Co., 12 8.B.2d 221, 
218 N.C. 736. 

N.C. In mortgage foreclosure suit 
with defense that mortgagors were en- 
titled to credit for timber cut off mort- 
gaged premises for benefit of mortga- 
gee, instructions imposing burden upon 
mortgagors to satisfy the jury that 
they did not consent to any agreement 
between mortgagee and timber cutter 
whereby cutter was to pay mortgagee 
for timber cut and at same time im- 
posing burden upon them to show 
that mortgagors did consent to such 
an agreement, were misleading.—Brown 
v. Daniel, 13 S.E.2d 623, 219 N.C. 349. 


Pa. In action on double indemnity 
provision of life policy which provided 
that indemnity should not be payable 
if death resulted directly or indirectly 
from disease or from bodily or mental 
infirmity, instruction, which correctly 
stated burden which plaintiff assumed 
but also added that, if insured died 
“as a result” of his other infirmities or 
if any of them was the “primary” or 
“immediate”? cause of his death, then 
there must be verdict for defendant, 
was misleading as indicating that 
plaintiff could recover although exist- 
ing infirmity of insured merely op- 
erated, directly or indirectly, as a 
contributing cause.—Real Estate Trust 
Co. of Philadelphia v. Metropolitan 
ue Insy7Corjanll Al 20: 7416," 340 oP a. 


In action on double indemnity provi- 
sion of life policy providing that in- 
demnity should not be payable if 
death resulted directly or indirectly 
from disease or from bodily or mental 
infirmity, where issue was whether in- 
sured’s death resulted from accident 
or disease and plaintiff’s own evidence 
showed that insured was suffering 
from disease, instruction that burden 
of proof rested on defendant to show 
that death of insured was due to pre- 
existence of disease was erroneous.— 
Real Estate Trust Co. of Philadelphia 
v. Metropolitan Life Ins. Co., 17 A.2d 
416, 340 Pa. 533. 

Pa.Super. In action for damages to 
automobile which owner had intrusted 
to parking lot employee, affirming re- 
quests for charge that, if a bailee fails 
to return bailed property, he has the 
burden of proving that the loss was 


it, instruction that | 


not due to his ne 


ligence, that a 


bailee who fails to return bailed prop- 


erty must go forward and prove that 
he used proper care, and that bailor 
need not prove affirmative acts of neg- 
ligence, was error.—Carlton v. Sley 
System Garages, 17 A.2d 748, 143 Pa. 
Super, 127. eee 

R.I. In husband’s action against de- 
ceased wife’s executor based on theory 
that wife breached agreement to com- 
pensate husband for his payment of 
taxes and work on wife’s realty by 
devising to husband all of wife’s real- 
ty, requested instruction that hus- 
band’s claim was based solely upon 
an alleged business arrangement, and 
unless the same was established by the 
strongest evidence the jury must find 
for executor, was properly refused as 
not correctly stating the law governing 
burden of proof.—Gallagher v. Harlow, 


14 A.2d 663 


S.C. An instruction that when citi- 
zens cannot agree as to some issue, 
then one side comes in and tells its 
story, and the other side tells its story, 
and jury determines the issue for them, 
was not erroneous on ground that the 
burden of proving the value of realty 
being condemned was shifted from 
owners of realty and placed equally on 
the condemnor, South Carolina Public 
Service Authority v. Spearwant Liqui- 
dating Co., 13 S.E.2d 605. r ; 

Wash. In action, under constitution- 
al | gaindacrie that no private property 
shall be taken or damaged for public 
or private use without just compensa- 
tion, against a city for damages to 
plaintiff’s building claimed to have been 
caused by subsidence of soil when city 
constructed a sewer in front of plain- 
tiff’s property, which was located in 
tideland area, refusal of city’s re- 
quested instruction that if jury found 
that plaintiff knew or should have 
known of excavation it was plaintiff's 
duty to take necessary measures to 
protect building from probable con- 
sequences thereof, and that if excava- 
tion was done in a careful manner the 
burden was upon. plaintiff to prove 
that he took necessary measures to 
protect building was proper. Const. 
art. 1, § 16.—Muskatell v. City of Se- 
attle, 116 P.2d 363. 
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Conn. In action for death of woman, 
struck and killed by train while run- 
ning across track to stop her eight 
year old daughter approaching it from 
opposite side, defendants’ requested 
charge that plaintiff’s failure to call 
daughter as witness permitted jury to 
draw inference that her_ testimony 
would have been unfavorable to plain- 
tiff was properly refused as unfairly 
implying testimonial qualifications and 
abilities which such daughter might 
not possess.—Cote v. Palmer, 16 A.2d 
595, 127 Conn. 321. 

N.Y.App.Div. An instruction that 
failure of a person to call witnesses or 
produce evidence under his control per- 
mitted inference that evidence would 
be unfavorable to him constituted re- 
versible error, since the failure to call 
a witness within control of a party 
may justify giving greater weight to 
testimony already in the case, but it 
never authorizes a jury to speculate 
as to what the uncalled witness would 
testify to.—Borman v. Henry Phipps 
Estates, 23 N.Y.S.2d 339, 260 App.Div. 
657 


Wash, Where defendant did not in- 
troduce evidence, but rested at conclu- 
sion of plaintiff’s case, an instruction 
to the effect that where one party fails 
to call available witnesses, or to ex- 
plain his failure to so do, the jury are 
justified in assuming that witnesses, if 
called, would have testified adversely 
to such party, was erroneous.—McFar- 
land v. Commercial Boiler Works, 116 
P.2d 288. 
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D.C.Pa. In action by husband and 
wife for injuries sustained by wife in 
automobile accident, instruction that 
photograph of condition of defendant's 
automobile after the accident was ad- 
mitted to assist the jury along with 
other evidence in determining the na- 


iz 


| = SBOE 
ture and extent of the wife’s injuries, 
and: that the evidence was for the jury — 
and the photograph was not complete 
or conclusive proof, was proper.— — 
Boyle v. Ward, 39 F.Supp. 545. ay 


_ Cal,App. In consolidated actions for 
injuries sustained in an automobile ac- 


610.—Shields ve Ox- 


present should have been refused, true 
test being that jury should give same 
fair consideration to testimony contain- __ 
ed in depositions as they ‘vould if 
witnesses were present and testifying 
in open court.—Powell v. Myers She 
an Co., 32 N.E.2d 663, 309 Ill.Ap 


t- 
ness, related undisputed facts, called — 
jury’s attention to disputed facts, and 


mony carefully.—Knoble v. Ritter, | 
A.2d 848, '145 Pa.Super. 149). | ay 
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neous as “mandatory” or as giving un-— 
due prominence to specified facts— 
Jones v. Kasper, 33 N.H.2d 816. 3, 
Pa.Com.Pl. In a case involving a 
collision of two automobiles, it ap- 
peared that the testimony distinctly 
showed the character of the injuries to 
the two cars. It was not error, there- 
fore, for the Trial Judge, in his charge, — 
to call attention to the extent of the 
injuries as bearing upon the possible 
negligence of the defendant.—Hain vy. 
Ebersole, 49 Dauph. 122. oe 


_ Vt. Where insurance case rested en- 

tirely on circumstantial evidence, and 
court defined circumstantial evidence 
and the principle of inductive reason- 
ing therefrom, it was not necessary 
to discourse upon the principles of 

logic, since the reasoning in cases of 
circumstantial evidence is not mneces- 
sarily that of cultivated and practiced | 


minds, but that of ordinarily intelli- 
gent understanding.—Gero v. John 
Co, 18 Ad 


ppeotks Mut. Life Ins, 


. 
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Mo.’ Refusal to instruct that admis- — 
sions by attorneys and statements and 
depositions admitted in evidence should 4 
be given same credit as testimony of 
witnesses appearing in person was not 
Sone Wate v. Piteairn, 149 S.W.2d 
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C.C.A.Tex. In bank’s action on its 
employees’ fidelity bond, charge to ju- 
ry that experts’ testimony as to when 
bank’s losses occurred was admissible 
and that jurors must consider all wit- 
nesses’ credible testimony, including 
that of experts, as to whether or not 
bank sustained direct loss at time and 
within period alleged, held erroneous as 
warranting jury in reasonably under- 
standing that if they believed experts’ 
testimony that bank’s assets were re- 
duced by amounts of deposit slips 
withheld by dishonest employees, jury 
might return verdict based thereon, 
notwithstanding evidence that money 
deposited went inte bank to cover such 


employees’ previous shortages or with- 
drawals from other accounts.—Conti- 

- nental Casualty Co. v. First Nat. Bank 
a of Temple, 116 F.2d 885. 

SS Colo. In personal injury action, in- 
BP struction requiring jury to be satisfied 
- from the evidence of the truth of facts 
asserted as basis of opinion of expert 
before giving evidentiary effect to 

opinion of expert given in answer to 

hypothetical question was not error, as 
against contention that instruction 
covered only the situation where an ex- 
pert testifies on assumptions made in 

a hypothetical question and not to a 
case where expert testifies as an expert 
from conditions ascertained from a 
personal examination.—Riss & Co. v. 
Galloway, 114 P.2d 550. : 
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Fla. In action for damages on a 
_eharge of wilfully and maliciously as- 
saulting and beating plaintiff, charge 
that if jury believed that plaintiff had 
been discredited and was-not entitled 
to belief, jury should find for defend- 
ant, that plaintiff's moral character was 
not in issue, and that any testimony 
submitted regarding plaintiff’s reputa- 
on for truth and veracity merely 
ent to the matter of her credibility 
to be considered with the rest of the 
evidence, was proper.—Pandula v. Fon- 


Na! 


, 


ts of any wit- 


Ga.App. Instruction that whether a 
witness has been successfully im- 
_ peached is a question for the jury, and 
that if the testimony of that witness 
thas been corroborated by other evi- 
dence or by proof of such witness’ gen- 
eral good character, it is for the jury 
+ to say what weight shall be given the 

, witness’ testimony, was _ erroneous, 
where a witness testified that she 
would not believe one of the plaintiff’s 
witnesses under oath, and there was 
2 no evidence to establish the good char- 
acter of plaintiff’s witness, since the in- 

struction tended to lead the jury to be- 

lieve that it had no discretion to be- 
lieve the witness unless she was cor- 

roborated or there was evidence of her 
good character. Code 1933 § 38-1806. 
—Mishoe v. Davis, 14 S.H.2d 187, 64 
Ga.App. 700. 

Pa.Com.Pl. The trial judge proper- 
ly directed the jury to consider the 
plaintiff's intelligence and understand- 
ing of the English language when 
weighing the effect of an apparent ad- 
mission under cross examination to a 
question involving three propositions 
which admission was stressed by de- 
fendant’s counsel in his address to the 
jury.—Kiska y. Keller, 19 Leh.L.J. 54. 

Tenn.App. A charge, with respect to 
impeaching credibility of witnesses, that 
another way of impeachment was to 
show that witness had made statements 
out of court on former occasions incon- 
sistent with statements made at trial, 
but that matters of that kind should 
be looked to with care by jury was 
proper.—Mutual Life Ins. Co. of New 
York v. EAM S.W.2d 715. 

9 


Miss. An instruction that if jury 
believed from evidence that any witness 
was mistaken upon any material fact 
eoncerning which he might have testi- 
+ fied, or that any witness wilfully and 
corruptly swore falsely to any material 
fact, jury had right and duty to dis- 
regard the entire testimony of such 
witness, provided jury believed such 
testimony to be untrue, was erroneous 
as calculated to mislead and confuse 
jury concerning its duty in regard to 


‘give to a falsity 


TRIAL 


the entire testimony of a witness who. 


might have been merely mistaken about 
the material fact testified to.—Colum- 
bus & G. ‘Ry. Co. y. Robinson, 198 So. 


749 
Miss. The maxim, ‘Falsus in uno, 
falsus in omnibus’, deals only with 


weight of evidence, and -instruction 
based thereon tells jury what force to 
after evidence has 
shown existence of falsity.—Metropoli- 
tan Life Ins. Co. v. Wright, 199 So. 
289, followed in Metropolitan Life Ins, 
Co. v. Larkin, 199 So. 293. 

Miss. Instruction that in passing on 
credit to be given testimony of any 
witness jury should consider the inter- 
est of such witness in the cause, his 
demeanor on the stand, and other facts 
affecting his credibility and that if 
jury believed that any witness had wil- 
fully sworn falsely to any material 
facts, the jury should disregard the 


testimony of such witness was improp- — 


er not only because expounding the 
doctrine of falsus in uno ag basis for 
controlling the reasoning processes of 
the jury, but also because failing to re- 
quire that all inferences be deduced 
from the evidence.—M. A. Motor 
Freight Lines v. Villere, 1 So.2d 788, 
190 Miss. 848. 
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Cal.App. In actions for injuries to 
owner, and death of driver, of automo- 
bile colliding with truck, instruction 
that if jury found that greater weight 
of all evidence was in favor of con- 
tributory negligence as proved fact, or 
if evidence on issues was evenly balanc- 
ed or preponderated against such negli- 
gence, it was not proved, and jury 
should find that plaintiff was not guil- 
ty of contributory negligence, was er- 
roneous as imposing on defendants im- 
possibility of proving contributory 
negligence, except possibly by criminal 
rule of beyond reasonable doubt and to 
moral certainty. Code Civ.Proc. § 2061. 
ote oF v. Nakahara, 110 P.2d 


Ga.App. In action by mother for 
death of son, where father testified as 
to question of dependency but there 
was no conflict in evidence on such 
point, and court in charging on _ stat- 
ute relating to circumstances which a 
jury may consider in determining the 
truth of the evidence failed to charge 
that the interest, or want of interest, 
of a witness should be considered in 
determining where preponderance of 
evidence lies, such failure was not re- 
versible error, in absence of request 
to so charge, or of interest, or want of 
interest on part of other witnesses to 
extent requiring such charge. Code 
19338, § 38-107.—Georgia Power Co. yv. 
Burger, 11 §.H.2d 834, 63 Ga.App. 784. 

Mo.App. Instruction that jury were 
sole judges of credibility of witnesses, 
that in determining weight to be given 
to any witness’ testimony, jury might 
consider the interest witness may have 
in results of trial as shown by the 
evidence, his relationship to parties in 
the suit as shown by the evidence, 
demeanor and conduct of witness while 
on stand and that if jury believed that 
any witness had wilfully sworn falsely 
to any material facts in issue in the 
ease, jury might disregard or reject all 
or any part of such witness’ testimony, 


was not error.—Hatton vy. Carder 
Wholesale Grocery Co., 150 S.W.2d 
1096. 

Wash. In action for death of motor: 


ist whose automobile collided head-on 
with truck and trailer on a straight, 
unobstructed road on a clear, , dry 
morning, instructions that defendants 
must prove contributory negligence of 
motorist by a preponderance of the evi- 
dence, and that in weighing testimony 
jury could consider the interest, if any, 
a witness might feel in the result of 
the trial, were sufficient, as against con- 
tention that instruction on proving con- 
tributory negligence was erroneous be- 
cause it did not charge that contribu- 
tory negligence must be established by 
disinterested witnesses.—Erickson — y. 
Barnes, 107 P.2d 348. 
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Cal.App. In consolidated actions for 


eae ober es, 
injuries sustained in autom 
dent, an instruction that in a civil ac- ~ 
tion affirmative of the issue must be- 
proved, and when evidence is contra- 
dictory decision should be made ac- 
cording to preponderance of evidence, 
and, therefore, unless jury should be- 
lieve, from testimony in case taken to- 
gether, that plaintiffs had by a pre-. 
ponderance of evidence established all 
material and controverted allegations 
of their complaints, then jury should 
find for defendants, was proper, and 
was not subject to objection that it 
gave to jury right to determine ma- 
terial and controverted allegations of 


the complaints.—Shields v. Oxnard 
Harbor Dist., 116 P.2d 121. 
Mo.App. The term “reasonable 


doubt”: and other similar expressions 
have no place in instructions in civil 
cases.—Auto Money Corporation Vv. 
Clark, 153 S.W.2d 113.,; © 

N.C. In depositor’s action against 
bank to. recover money paid out by 
bank allegedly without authority, fail- 
ure of trial court to define ‘greater 
weight of evidence’ or ‘‘preponderance 
of evidence’ as used in instruction was 
not error. Code 1939, § 564.—Arnold v. 
State Bank & Trust Co., 11 S.8.2d 307, 
218 N.C. 433. 


In depositor’s action against bank, 
bank’s requested instruction, that de- 
positor was contributorily negligent 
and could not recover if jury found 
that bank’s alleged payment of forged | 
checks was made on account of deposi- 
tor’s neglect or negligence which proxi- 
mately contributed to the alleged pay- 
ment, was properly refused for failure 
to require that jury so find from the 
greater weight or preponderance of evi- 
dence.—Arnold v, State Bank & Trust 
Co., 11 S.E.2d 307, 218 N.C. 433. 


Wis. In action on _ fire insurance 
policies, instructions that burden -was 
on defendants to show by clear and 
satisfactory preponderance of evidence 
that insured deliberately set fire to in- 
sured property, as defendants alleged, 
and that, to find for defendants, jury 
must be satisfied of truth of such alle- 
gations to reasonable certainty by clear 
and satisfactory preponderance of evi- 
dence, were not erroneous as requiring 
defendants to prove insured’s commis- 
sion of arson beyond reasonable doubt. 
—Ziegler v. Hustisford Farmers Mut. 
Ins. Co., 298 N.W. 610, 238 Wis. 238. 
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Ga. An instruction that a will of a 
deceased person, when duly probated 
and recorded, is notice to the world of 
the title to the property granted by the 
will, was reversibly erroneous. Code 
1933, § 37-116.—Lewis v. Patterson, 
12,-S.Hi2d" 598,491 Ga 343 


N.C. In action against restaurateur 
and corporation which contracted to 
install counter, for injuries to child 
when counter which had been placed 
on, sidewalk fell, wherein there was se- 
rious controversy as to scope of con- 
tract between corporation and_ res- 
taurateur, and as to corporation’s duty 
to child, a charge which outlined the 
evidence, quoted the issues, defined 
negligence and proximate cause in gen- 
eral terms was erroneous for failure to 
refer to duties imposed upon corpora- 
tion under contract and evidence, and 
for failure to apply law to conflicting 
testimony. C.S. § 564.—Smith vy. Kap- 
pas, $5 Sted aie) RANE 850, grant- 
ing rehearing and modifying 12 S..2d 
693, 218 N.C. 758. nisin a 

To “declare and explain the law aris- 
ing on the evidence” which duty is im- 
posed by statute upon judge giving 
charge, means to declare and explain 
it as it relates to various aspects of 
testimony offered, and while no general 
fomula should be prescribed, something 
substantially more than a general defi- 
nition or an abstract discussion is re- 
quired, and judge should at least give 
a resume of facts upon which plaintiff 
relies and as to which plaintiff has of- 
fered evidence and instruct jury as to 
law arising thereon and should do like- 
wise as to evidence offered by defend- 
ant. -C:8S.) § 564; 1Const..art, 1,,§ 18.4 
Smith v. Kappas, 15 S.H.2d 375, 219 N. 


e 


a 


= ‘ 


Cc. he 


850, granting rehearing and modify- 


ing 12’ S:B.2d 693, 218 N.C. 758. 


The statute requiring a judge in giy- 
ing charge to state the evidence given 
and declare the law arising thereon 
must be substantially complied with. 
CS. § 564.—Smith yv. Kappas, 15 S.H. 
2d 375, 219 N.C. 850, granting rehear- 
ing and modifying 12 S.H.2d 693, 218 
N.C. 758. 

N.C. The statutory duty of a judge 
in giving a charge to “declare and ex- 
plain the law arising on the evidence’ 
in a case, means that he shall declare 
and explain the statutory law as well 
as the common law arising thereon. C, 
S. § 564.—Barnes y. Teer, 15 S.H.2d 
379, 219 N.C. 8238, granting rehearing 
and vacating 10 S.H.2d 614, 218 N.C. 
122. 


In action for injuries to motorist who 
allegedly was struck by defendant’s 
truck, wherein evidence tended to show 
that motorist was traveling in excess 
of statutory speed limits, or ata speed 
greater than was reasonable under ex- 
isting conditions which by statute is 
made prima facie evidence of negli- 
gence, or that speed is unreasonable, a 
charge which referred to general prin- 
ciples of negligence and contributory 
negligence without any reference to 
pertinent statutes was erroneous as 
failing to comply with statute requir- 
ing judge in giving charge. to state 
the evidence given and “declare and ex- 
plain law arising thereon’. C.S. § 564; 
Pub.Laws 1937, c. 407, § 103.—Barnes 
y. Teer, 15 S.H.2d 379, 219 N.C. 823, 
granting rehearing and vacating 10 S. 
BH.2d 614, 218 N.C. 122. 
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Tex.Com.App. Instruction that un- 
less jury should find from preponder- 
ance of evidence that infant’s injury 
was not result of unavoidable accident, 
jury should answer in the affirmative 
special issue concerning whether injury 
was result of unavoidable accident was 
not objectionable on ground that it 
failed to place the burden of proof on 
the plaintiff—Vanover v. Henwood, 150 
S.W.2d 785, 136 Tex. 348, reversing 
Henwood v. Vanover, 126 S.W.2d 1036. 

Instruction that unless jury should 
find from preponderance of evidence 
that infant’s injury was not result of 
unavoidable accident, jury should an- 
swer in the affirmative special issue 
concerning whether injury was result 
of unavoidable accident was not objec- 
tionable as constituting a “general 
charge’.—Vanover v. Henwood, 150 S. 
W.2d 785, 136 Tex. 348, reversing Hen- 
wood v. Vanover, 126 S.W.2d 1036. 

Tex.Civ.App. Trial court’s instruc- 
tion, to answer yes or no to special 
issue whether jury found from a pre- 
ponderance of the evidence that total 
incapacity of compensation claimant’s 
leg, if any, was permanent, was not 
erroneous on ground that it in effect 
advised jury to answer the question 
without regard to the previous instruc- 
tion of the court to answer from a 
preponderance of the evidence——Trad- 
ers & General Ins. Co. v. Maxwell, 142 
S.W.2d 685, error dismissed, judgment 
correct. 

Tex.Civ.App. In a workmen’s com- 
pensation proceeding, where’ truck 
driver in oil fields in little over a year 
rose to position of machine operator 
at 75 cents an hour, explanation in 
connection with issue inquiring about 
a just and fair average weekly wage 
rate that jury could consider any in- 
erease in wages employee might have 
reasonably expected under normal con- 
ditions was not objectionable for want 
of indication that employee could have 
reasonably anticipated an increase, but 
explanation was not erroneous in any 
case where it did not appear that jury 
had added any amount to estimated 
ayerage weekly wage rate as result of 
explanation. Vernon’s Ann.Ciy.St. art. 
8306, § 121; art. 83809, § 1, 1st subd. 3. 
—Traders & General Ins. Co. v. Wilson, 
147 S.W.2d 866. zs 

Tex.Civ.App. An instruction should 
be read in connection with question 
submitting issue to jury.—Dallas Rail- 
way & Terminal Co, vy. Bishop, 153 S. 
W.2d 298. ig 


that in order to find in favor of de- 
fendants, who have burden of proving 
by clear and satisfactory preponder- 
ance of evidence that insured delib- 
erately set fire to insured property, as 
defendants alleged, jury must be satis- 
fied of truth of such allegations to rea- 
sonable certainty by clear and satis- 
factory preponderance of evidence, was 
not erroneous as informing jury, ex- 
pressly or by necessary implication, of 
effect of answer on either party’s ulti- 
mate right to recover.—Ziegler v. Hus- 
tisford Farmers Mut. Ins. Co., 298 N. 
W. 610, 238 Wis. 238. 
§ 639 
Tex.Civ.App. In compensation — suit, 
to which employer’s insurer pleaded a 
general denial, where physician’s tes- 
timony raised an issue as to partial 
permanent disability of claimant’s arm, 
an instruction that, if jury found that 
claimant had suffered total permanent 
disability special issues as to tempo- 
rary and partial incapacity need not be 
answered, was reversible error, as un- 
der a general denial all fact issues rais- 
ed by the evidence should be affirma- 
tively and unconditionally submitted.— 
Southern Underwriters v. Waddell, 144 
S.W.2d 637, 
§ 640 


Ga. In suit by assignee holding a 
written obligation of testatrix to pay 
definite sums of money against residu- 
ary legatees seeking merely satisfaction 
of both principal and interest of ob- 
ligation~ out of estate funds, charge 
that if jury found for assignee verdict 
should be for assignee in a stated sum 
together with 7 per cent, interest on 
the several installments from the re- 
spective maturity dates of each was 
not erroneous. Code 1983, §§ 57-107, 
57-110, 108-425, 113-1505, 113-1506.— 
Trustees of Jesse Parker Williams Hos- 
pia vy. Nisbet, 14 S.E.2d 64, 191 Ga. 
2An 
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Cal:App. In consolidated actions 
against harbor district and port di- 
rector for injuries sustained when au- 
tomobile driven by port director col- 
lided with automobile in which plain- 
tiffs were riding, an instruction that 
there had been prepared forms of ver- 
dict, and, whenever three-fourths of ju- 
ty’s number have agreed upon a ver- 
dict, appropriate form should be filled 
and signed by foreman and then re- 
turned into court, and that jury should 
retire in charge of sheriff, whose duty 


it would be to keep them together in ~ 


a convenient place until they had 
agreed upon a verdict or been dis- 
charged by court, was not erroneous as 
directing jury to return a_ verdict 
against _defendant harbor district, 
should they find a verdict against de- 
fendant port director, Vehicle Code, § 
400, St.1935, p. 152.—Shields v. Ox- 
nard Harbor Dist., 116 P.2a 121. 


Ga.App. Instruction that, in event 
jury found for plaintiff, jury could ei- 
ther write it out, we, the jury, find for 
the plaintiff in the sum of $663.52, with 
7 per cent. interest, or write it out that 
they found for the plaintiff for thirteen 
months’ disability at rate of $51.04 
from certain date, and that suit was 
for $663.52, representing 13 monthly 
installments, was not  erroneous.— 
Metropolitan Life Ins, Co. v. Daniel, 13 
S.H.2d 741. 

Mo. In action for death of plaintiff’s 
husband fatally injured in automobile 
accident, instruction that it was jury’s 
duty to decide first whether there was 
negligence on part of defendants and 
that, until question of negligence had 
been determined by jury, jury had no 
right to consider amount, if any, that 
plaintiff was entitled to recover, and 
that, if plaintiff was not entitled to 
recover, jury should not consider to 
what extent, if any, plaintiff had been 
damaged by reason of death of her 
husband, was justified by the record. 
—Mendenhall y. Neyer, 149 S.W.2d 366. 

Mo.App. In action against pipe line 
company and contractors for destruc- 
tion of spring by blasting, an instruc- 
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tion that {f contractors were employed 


Ns pipe line company as agents to dig a 
ditch and that the defendants acted 
jointly and in conspiracy in blasting © 

the rocks therefrom in a careless and 
negligent manner, and as a direct re- 
sult the spring dried up, their ver- 
dict should be in favor of plaintiff was 
not erroneous, because submitting a — 
conspiracy and failing to authorize a 

separate verdict as to each of defend- — 
ants, though there was doubt as to — 
whether any conspiracy was shown, ~ 

Since gist of action was caldwell 
jury and not conspiracy, and plaintiff 
could still recover damages against 
any defendant guilty of trespass, the — 
charge of conspiracy in such case be- 


or “was not’, was not 
error.—Houston Oxygen Co. y. Davis, 
145 8.W.2d 200, error granted. 7S 

643 Le ie 


Colo. 
soning 


as used in -statute omitted there- 
from the words “without just cause” 
was erroneous in view of defendant’s 


kill grasshoppers 
any malice. 48, §§ 3 
391.—Holt v. Mundell, 112 P.2d 10 


107 Colo. 378. s 
Iowa. Instruction stating that 
term ‘assured clear distance ahead” re-— 
quires a driver so to operate his verns 
hicle that he can stop within range of 
visibility ahead, whether he may be — 
close to or distant from any precedin; 
object. then on the highway, was not 
objectionable as incomprehensible and — 
impossible of application, ambiguous 
and confusing, though the more com- 
mon and approved definition of the — 
term is the distance that discernible — 
objects may be seen ahead of automo- | 
bile, particularly where appellants’ 
counsel in brief on former appeal did — 
not object to an identical instruction, 
but simply contended that it had no ~ 
application to the case—Remer y. Tak- — 
in Bros. Freight Lines, 297 N.W. 297. 
Or. Where double indemnity clause _ 
covered “death resulting directly and 
independently of all other causes from 
bodily injury effected solely through 
external, violent and accidental cause” — € 
and sole issue was whether drowning 
was accidental or suicidal, and court 
instructed jury that “accidental” as 


used in policy meant happening by 
chance, unexpectedly taking place, not 
according to the usual course of things, 
or not as expected, and that death 
from drowning was a “bodily injury 
effected through external and violent eS 
causes” and that question for deter-— 
mination was whether drowning was 
accidental’ or suicidal, failure to ex- — 
plain more precisely or to elaborate ~ 
upon the difference between accidental 
cause and accidental death was not 
error.—Bertschinger vy. New York Life — 
Ins. Co., 111 P.2d 1016. ; 

Tex.Com.App. In action for injuries _ 
sustained by passenger in taxicab 
which collided with taxicab belonging 
to another owner, an instruction de- 
fining “unavoidable accident” as an 
unexpected catastrophe occurring with- 
out any of the parties thereto being to 
blame, was not erroneous as excluding 
theory that collision could have been 
an unavoidable accident as between pas- 
senger and other owner, though 
brought about by negligence of com- 
pany owning cab in which passenger 
was riding.—Hicks v. Brown, 151 S.W. 
2d 790, 1386 Tex. 399, modifying 128 
S.W.2d 884. 

Tex.Civ.App. In automobile accident 
ease, definition of ‘unavoidable acci- 
dent” as being the unexpected hap- 
pening of an event which is not proxi- 
mately caused by the negligent conduct 
of any party involved therein, and for 
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which no one connected therewith “is 
to blame,” is not erroneous as against 
contention that phrase “is to blame” 
is uncertain, indefinite, and mislead- 
ing.—Houston Oxygen Co. v. Davis, 145 
S.W.2d 300, error granted. 
=u Tex.Civ.App. The definition of ‘‘par- 
_ tial ineapacity”’, in compensation suit, 
as being where an employee by rea- 
son of an injury sustained in course 
of his employment is only able to per- 
_ form part of his regular labor of a less 
remunerative class than he performed 
prior to his injury, whereby he suffers 
a depreciation or reduction in_ his 
earning power, was applicable where 
claimant was wholly uneducated and 
able to earn his living only by manual 
labor.—Federal Underwriters Exchange 
_v. Stricklin, 151 S.W.2d 612, error dis- 
missed, judgment correct. 
In suit by claimant to set aside 
compensation award in favor of in- 
surance carrier, it would have been 
_ better practice for trial court, in defin- 
ing partial incapacity, to have used a 
definition of general application rather 
than one of specific application, but 
- it was not essential—lFederal Under- 
writers Exchange v. Stricklin, 151 S. 
~W.2d 612, error dismissed, judgment 
correct. i 
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§ 
A charge which merely states 
n abstract proposition of law without 
instructing the jury as to its effect 
upon the issues in the case on trial may 
be refused without error.—Francis Vv. 


_ Imperial Sanitary Laundry & Dry 
Cleaning Co., 2 So.2d 388. 
Ark. In ejectment action, elimina- 


of abstractions from instruction 


Co., 12 S.E.2d 168, 68 Ga.App. 829. 
Mo. Action of trial court in includ- 
ing in an instruction statements which 
related in an abstract way to matters 
ot in any way issues in the case was 
improper, since such statements might 
have confused the jury.—Gillioz v. State 
Highway Commission, 153 S.W.2d 18. 
Mo. The primary purpose of instruc- 
tions must be to inform the jury as 
triers of facts what fact issues should 
favorably decided to reach each pos- 
sible verdict, and hence mere state- 
ments of abstract legal propositions do 
not make proper instructions, but in- 
stead each instruction authorizing the 
finding of a verdict for plaintiff or for 
defendant on an affirmative defense 
must require the finding of all essential 
ict issues necessary to establish the 
_ legal proposition upon which the right 
to it is based.—Stanich v. Western Un- 
jon Tel. Co., 153 S.W.2d 54. 
_ Mo.App. Refusal of instructions 
which presented mere abstract proposi- 
— tions of law was not error.—Weil 
Clothing Co. v. National Garment Co., 
~ 148 S.W.2d_ 586. 
Mo.App. It is improper to give an in- 
7c. struction announcing a rule of law how- 
ever correct it may be, unless it is 
connected with the issues involved.— 
ee v. Reichholdt, 150 S.W.2d 


N.J. A mere abstract statement 
without any instructions to jury as to 
its applicability to cause being tried is 
bad.—Hoffman v. Trenton Times, 16 A. 
2d 814, 125 N.J.L. 450. 

N.C. A charge in wrongful death ac- 
tion made up of statements of general 

_ legal principles without any direct ap- 
_ plication of the law to the evidence was 
not in compliance with statute requir- 
ing judge to state the evidence given 


‘and declare and explain law arising 
thereon. C.S. §§ 160, 564.—Mack vy. 
_- Marshall Field & Co., 12 S.H.2d 2385, 

218 N.C. 697. 


The 7 eet waiver of recapitulation 
of evidence in wrongful death action 
did not waive right of defendant to 
have court in charge make an applica- 
tion of the law to the facts as they may 
have been found by jury. C.S, § 564.— 
Mack y. Marshall Field & Co., 12 S.H. 
2d 235, 218 N.C, 697. 


| PRAT) © | 
Ohio App. Special requests for in- 
structions that were abstract, too gen- 
eral, or misleading were properly re- 
fused.—Horth v. American Aggregates 
Corporation, 35 N.E.2d 592. 
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Ala. Requested charge that if truck 
driver was driving defendant’s truck at 
a rate of speed greater than allowed by 
law he was guilty of negligence, was 
properly refused, since it merely stated 
an abstract proposition of Jaw without 
instructing the jury its effect upon the 
issues in the action.—Francis v. Im- 
perial Sanitary Laundry & Dry Clean- 
ing Co., 2 So.2d 388. 4 

Ala. A charge that at time of rail- 
road crossing collision there was no 
ordinance or statute requiring that a 
crossing flagman or watchman be main- 
tained at grade crossing for purpose 
of conducting traffic thereover, Was 
properly refused because abstract and 
because covered in substance by given 
charges.—Southern Ry. Co. v. Norris, 
2 So.2d 899. ; 

Colo. In personal injury action, re- 
fusal to give defendant’s requested in- 
struction which was a correct abstract 
statement of the law to the effect that 
a party may not impeach his own 
witnesses was proper where instruction 
was not applicable to any issue that 
jury was called upon to decide.—Riss 
& Co. v. Galloway, 114 P.2d 550, 

Ga.App. In action on life insurance 
policy, court’s charge that jury should 
find for defendant, if ‘there was wilful 
concealment of fact material te risk in 
application for policy, but should find 
for plaintiff, if there was no such con- 
cealment, and that failure to state 
material faet, if not done fraudulently, 
does not void policy but wilful conceal- 
ment of such fact would void policy, 
was not erroneous as embracing in- 
correct and unsound abstract principles 
of law.—Metropolitan Life Ins. Co. v. 
Marshall, 16 S.E.2d 33, ‘ 

In action on life insurance policy, 
charge to jury that term “sound 
health” or ‘‘good health’ in policy 
means that insured has no grave im- 
pairment or serious disease and is 
free from any ailment seriously affect- 
ing general soundness and _ healthful- 
ness of system and that sound health 
consists, not alone in outward appear- 
ance thereof, but also in reasonable 
freedom from physical derangement 
and impairment, was not erroneous as 
stating unsound abstract principle of 
law.—Metropolitan Life Ins. Co. v. Mar- 
shall, 16 S.H.2d 33. 

In action on life insurance policy, 
charge to jury that if it reached con- 
clusion, after considering all evidence, 
that plaintiff was entitled to recover, 
it would be authorized to find for 
plaintiff in amount justified by proven 
facts, not exceeding amount named in 
petition, and, in addition to face value 
of policy and interest, such amount 
as damages and attorneys’ fees as 
proven facts justified, was not errone- 
ous as not stating sound abstract prin- 
ciple of law, not adjusted to issues, 
confusing and misleading to jury, or 
amounting to expression of opinion by 
court that verdict for plaintiff should 
include damages and attorneys’ fees. 
—Metropolitan Life Ins. Co. vy, Mar- 
shall, 16 S.H.2d 33. 

N.C. In action against restaurateur 
and corporation which contracted to in- 
stall counter, for injuries to child when 
counter which had been placed on side- 
walk fell, wherein there was serious 
controversy as to scope of contract 
between corporation and _ restaurateur, 
and as to corporation’s duty to child, 
a charge which outlined the evidence, 
quoted the issues, defined negligence 
and proximate cause in general terms 
was erroneous for failure to refer to 
duties imposed upon corporation under 
contract and evidence, and for failure 
to apply law to conflicting testimony. 
C.S. § 564.—Smith y. Kappas, 15 S.B. 
2d 875, 219 N.C. 850, granting rehear- 
ing and modifying 12 S.W.2d 698, 218 
N.C. 758. 
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C.C.A.Miss. When there is neither 
pleading nor proof of loss of earnings 
in personal injury action, it is error to 


in) ang Hat i 


submit to jury such an element of dam- ‘: 


ages.—Sinelair Refining Co. v. Tomp- 
kins, 117 F.2d 596. age 
C.C.A.Tex. A court is not required 


' to charge on an issue not pleaded and 


not supported by substantial evidence. 
—Liberty Mut. Ins. Co. vy. Arnold, 118 
F.2d 47. : 

Colo. An instruction should he based 
on the issues made by the pleadings 
and the evidence introduced thereun- 
der.—Garbarino v. Union Savings & 
as Ass’n, 109 P.2d 638, 132 A.L.R. 

Ga.App. In action for damages for 
death of a mule killed by truck on 
highway, failure of court to instruct 
jury as to the duty of owners of live- 
stock in no-fence law counties to keep 
such stock properly confined within 
fences or other enclosures and pro- 
hibiting such animals from running at 
large loose upon the roads and high- 
ways, was not error where there was 
no request to so charge the jury and 
there was no pleading or evidence as to 
the existence of such law.—Benton 
Rapid Hxpress v. Sammons, 10 S.H.2d 
290. 


Ga.App. Requested charges not ap- 
plicable and adjusted to the pleadings 
and evidence were properly refused.— 
perme Ry. Co. v. Blanton, 10 S.H.2d 

0. 

Ga.App. The trial judge’s charge to 
the jury may contain inaccuracies of 
statement, but it is error to give in- 
structions not authorized by the plead- 
ings or evidence.—Goodwin y. Ander- 
son, 12 S.H.2d 444. 

Ga.App. Generally, the issues and 
the charge in a civil case should be 
confined to the issues made by the 
pleadings and the evidence.—Wilson vy. 
Ray, 13 S.H.2d 848, 64 Ga.App. 540. 

Idaho. In guest’s action for injuries 
sustained while riding in defendant’s 
automobile, where there was neither 
pleading nor proof as to contributory 
negligence on guest’s part, court prop- 
erly refused defendant’s requested in- 
struction as to contributory negligence. 
Code 1932, §§ 7-206 to 7-208.—Owen v. 
Taylor, 114 P.2d 258. 

No instruction should be given which 
tenders an issue that is not supported 
by the pleadings and the evidence ad- 
duced in support thereof, or which 
deviates therefrom in any material 
respect.—Owen vy. Taylor, 114 P.2d 258. 

Ill.App. Instructions are given with 
a view to the issues before the jury, the 
evidence, and the respective theories.— 
Peterson v. Cochran & McCluer Co., 31 
N.H.2d 825, 308 Ill.App. 348. 

Ind.App. An instruction authorizing 
jury to assess damages for permanent 
injury and future impairment ef earn- 
ing capacity was erroneous and re- 
quired reversal, where impairment of 
earning capacity was not proved or al- 
leged except for pleading and proof of 
loss of ten days’ work, no permanent 
injury was alleged, there was only 
slight evidence of permanent injury, 
and jury awarded $1400 for severe 
sprain to ligaments supporting left knee 
joint, involving medical expenses of $10. 
—Conder v. Rowley, 34 N.H.2d 162. 


Iowa. In personal injury action, 
failure to instruct on question of miti- 
gation of damages was not error, where 
mitigation was neither pleaded nor 
proved. Code 1939, §§ 11172, 11173.— 
Morse v. Century Cab Co., 297 N.W. 
877, 280 Iowa 448, 134 A.L.R. 635. 

Mo.App. Instructions must be with- 
in purview of pleadings and evidence.— 
yee a vy. Katz Drug Co., 151 S.W. 


Mo.App. Instruction that if jury 
found that corporation named as payee 
in note sued on transferred note to 
plaintiff, that such transfer was agreed 
to and ratified by stockholders not 
present at meeting at which it was at- 
tempted to make such transfer, and 
that maker was a_ stockhoider and 
present at such meeting, then maker 
was estopped to deny payee’s right to 
transfer note, was not warranted by 
pleadings or evidence, where evidence 
failed to establish the proper transfers 
of note by corporation, plaintiff did 
not plead that attempted transfer had 


* 


“evidence of ratification.—Shell v. Con- 
rad, 153 S.W.2d 384. ; 

S.C. A court is not warranted in 
submitting to a jury, by instructions, 
an issue raised by pleading which is 
abandoned in open court by the party 
pleading it and in support of which 
no evidence is offered.—Caines v. Mari- 
on Coca Cola Bottling Co., 14 S.E.2d 10. 
196 S.C 502. 

Utah. It is error for trial court to 
give an instruction on matters. ex- 
traneous to the issues and evidence 
of the case, notwithstanding that such 
instruction correctly states the law— 
Parker v. Bamberger, 116 P.2d 425. 
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Ala. In action against telegraph 
-company for injuries sustained when 
bicyclist alleged to be company’s agent 
or servant ran against plaintiff, charge 
that if injuries were the sole proxi- 
mate result of plaintiff's own act and 
not of bicyclist’s negligence, jury could 
not find for plaintiff was properly re- 
fused where it was not alleged that 
plaintifi’s own act constituted negli- 
gence,. it was undisputed that bicy- 
elist’s act proximately caused injuries, 
and only litigated fact question was 
whether bicyclist was company’s sgent 
or servant.—Western Union Tel. Co. vy. 
Gorman, 199 So. 702, 240 Ala. 482. 

Ala. In action against city for per- 
sonal injuries, requested charge pro- 
hibiting jury from awarding damages 
for loss of commissions would tend to 
confuse jury, where no claim of such 
damage was made, and refusal thereof 
was not’ reversible error.—City of 
Birmingham vy. Levens, 200 So. 888. 

Cal.App. In action against school 
district for death of one student and 
injury to another as result of automo- 
bile accident while riding home with 
another student from practice of junior 
college tennis team, as directed by 
teacher in charge of practice, instruc- 
tion on statutory duty of teacher to 
hold students to account for their con- 
duct on way to and from school was 
improper as being in no way related 
to issues in case, but did not constitute 
reversible error, where it was unreason- 
able to believe that it affected the 
result, or resulted in any miscarriage 
of justice. School Code, § 5.543; 
Const. art. 6, § 44%.—Hanson v. Reed- 
ley Joint Union High School Dist., 111 
P.2d 415. 

Conn. Requests to charge which 
were either adequately covered in 
charge, were not material to the issues 
or were unsound were properly re- 
fused.—Curcio vy. Goodwin, 18 A.2d 
360, 127 Conn. 483. 

Ga. The failure to charge on sub- 
ordinate question of estoppel was 
not error, where there was no pleading 
either expressly or by statement of 
necessary facts as to such estoppel, and 
no request to charge thereon.—Black- 
shear Mfg. Co. v. Harrell, 12 S.H.2d 
328, 191 Ga. 433. : 

Ga.App. In action on note given as 
part payment for automobile, court 
erred in charging that when defendant 
executed and gave plaintiff a note in 
reliance on plaintiff's statement that 
there were no past due payments on 
the automobile, then defendant, if he 
so elected, could return the automo- 
bile to the plaintiff and would not be 
liable for the note, where the only 
valid defense set forth in the answer 
was defense of rescission by agreement 
and performance thereof by the_de- 
fendant.—Dobson v. Monk, 11 S.H.2d 
70 


Ga.App. Where city ordinance was 
inapplicable in suit, trial court should 
not have instructed jury to determine 
whether or not the ordinance was rea- 
sonable under the facts of the case,— 
Southern Ry. Co. v. Maddox, 11 8.H.2d 
pod: 

Ga.App. In action against delivering 
earrier for damages to shipment of flour 
from the absorption of some foreign 
chemical, carrier’s requested instruction 
that uncontroverted evidence showed 
that initial rail carrier was the Port 
Utilities Commission, a common car- 
tier, that under the law duty of fur- 


een agreed to and ratified by stock- 


Re holders: not present and there was no ment of flour was on such 


Be 
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nishing cars for transportation of ship- 
Commission 
as initial carrier, and that if deliver- 
ing carrier furnished cars, any two of 
which were suitable for shipment, and 
that from the string of cars Commis- 
sion selected two improper cars, lia- 
bility, if any, would be on the Commis- 
sion, was properly refused as being 
“argumentative” and inapplicable.—At- 
lantic Coast Line R. Co. vy. Sperry Flour 
Co., 11 S.E.2d 809, 63 Ga.App. 611. 

Ga.App. In action by employer who 
operated printing company against 
former employee for amount advanced 
by employer to employee’s creditors, 
charge that if the money was not 
money advanced by the employee it 
would not be proper item of recovery 
and if it was a loan and that was the 
understanding of the parties, it would 
be proper item of recovery was not ob- 
jectionable as confusing and misleading 
on ground that court should - have 
charged on question of voluntary pay- 
ment which was not raised by the 
pleading and concerning which no re- 
quest to charge was made.—Thompson 
vy. Lyon, 12 S.H.2d 155. 

Ga.App. Where insurer admitted 
that insured’s death was caused by 
drowning, and only issue made by the 
pleadings and evidence was whether 
insured came to his death by accidental 
means within double indemnity provi- 
sions of life policy or by suicide, trial 
court’s failure to submit to jury ques- 
tion whether death was due to natural 
causes so that plaintiff would be en- 
titled only to face amount of policy 
was not error.—Progressive Life Ins. 
Co. v. Hall, 13 §.H.2d 197. 

Il.App. In’ action by automobile 
guests for injuries sustained as result 
of collision with truck, defendant’s re- 
quested instruction that, where several 
persons were engaged in joint enter- 
prise and were using automobile in 
furtherance of such joint purpose and 
had joint control over automobile, neg- 
ligence of each was imputable to the 
other, was properly’ refused, where 
question of joint enterprise was not 
submitted and no instruction defined 
what a joint enterprise was within the 
meaning of the law.—Stahnke v. Amer- 
ican Carloading Corporation, 31 N.H.2d 
323, 308 Tll.App. 318. 

Mass. Refusing requests for instruc- 
tions not relating directly to any is- 
sue, but at best only to a single con- 
sideration bearing upon an issue, was 
not error.—Conroy v. Fall River Herald 
News Co., 28 N.E.2d 729. 

Mass. In passenger’s action for in- 
juries sustained in fall while alighting 
from street car, where there was evi- 
dence of negligence in defendant’s op- 
eration of car and question of which 
one of defendant’s employees was neg- 
ligent was not an issue, trial judge 
was not obligated to give a ruling that 
there was no evidence of negligence on 
part of defendant’s conductor or to 
give separate instructions for each em- 
ployee, but could limit instructions to 
issues.—Perella vy. Boston HWlevated Ry. 
Co., 28 N.H.2d 993. 


Mass. In action on note, trial court 
properly refused defendant’s requested 
instructions that, if when note was 
delivered there was an oral agreement 
that rate of interest was 4 per cent., 
then no implication of law subsequent- 
ly arose warranting jury in finding in- 
terest at rate of 6 per cent. for any 
part of period during which the note 
remained unpaid up to date of demand 
or up to date of writ, where there was 
no contention that rate was changed 
from 4 per cent. to 6 per cent. by im- 
plication of law, and both parties con- 
tended that the rate was fixed by 
agreement.—First Nat. Bank of Boston 
vy. Mathey, 31 N.H.2d 25, 308 Mass. 108. 

Where both parties in action on note 
contended that the rate of interest was 
fixed by agreement, trial court prop- 
erly refused defendant’s requested in- 
struction that in absence of an agree- 
ment the rate of interest was the legal 
rate. G.L.(Ter.Ed.) c. 107, § 3.—First 
Nat. Bank of Boston v. Mathey, 31 N. 
H.2d 25, 308 Mass. 108. 

Mich. Where both parties tried case 
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on theory that there was a contract and 
that issue was whether contract pro- 
vided for unit prices or a lump-sum ; 
price, trial court did not err in refus- 
ing to charge that plaintiff could re-— 
cover on quantum meruit, notwith- 
standing that his declaration included — 
a quantum meruit count.—Clifton v. 
Village of Constantine, 2938 N.W. 658, 
294 Mich. 304. A 
Mich. In action against construction — 

company for injuries to one struck by — 
pieces of wire which was being forced — . 
¥ 


through conduits by air pressure, plain- 


tiff could not have any theory suscep- 
tible of the logical inference of negli- 
gence which was developed on the trial 
submitted to jury whether alleged or — 
not.—Schultz v. Sollitt Const. Co., 295— 
N.W. 585, 296 Mich. 125. / ce 

Mo. An instruction should not be 
broader than the pleadings—Wild v 
Pitcairn, 149 S.W.2d 800. ape ag es 
_Mo. The rule against giving instruc. 
tions which are broader than the plead- 
ings applies to instructions on affirma- 
tive defenses.—Cornwell y. Highway 


Motor Freight Line, 152 S§.W.2d 10. 

Mo.App. In action for injuries sus- 
tained by pedestrian when struck by — 
truck after alighting from street car, 
defendants’ requested instruction based — 
on city ordinance prescribing pedes- 
trians’ rights and duties at controlled 
intersections was properly refuse 
where it appeared pedestrian was no 
crossing street at controlled intersec- 
tion at time of accident—Smart vy. 
Raymond, 142 S.W.2d 100. Reet &,: 


Mo.App. In action for negligence 
where case made by plaintiff’s evidence — 
was not within pleadings, plaintiff’ 
instruction, which was based upon a 
theory and issue not within scope of 
pleadings, was erroneous.—Horvath y. 
pepe Street Realty Co., 144 S.W.2d_ 


Mo.App. In action for damages for 
breach of contract for sale of mer- 


man’s acts and ratification of such acts __ 
by an individual who was claimed to 


have been defendant’s president was — 
not objectionable as being inconsistent | 


with first count of petition which 
treated transaction with reference to ‘ 
certain merchandise as a _ separate ; 


transaction from transaction respectin ; 
merchandise mentioned in second count 
of petition, where evidence justified in- 
ference that there was only one trans- 
action concerning all of the merchan- | 
dise.—Weil Clothing Co. v. National — 
Garment Co., 148 S.W.2d 586. i 

Mo.App. Instructions must not go 
beyond the pleadings.—Denver Joint 
Stock Land Bank of Denver, Colo., vy. 
Sherman, 152 S.W.2d 702. 


Neb. If a tendered instruction is not 
relevant to the issues, it should be re-. 
fused, and it is immaterial that it 
states a correct principle of law.— 
Dunn vy. Omaha & Council Bluffs St. — 
Ry. Co., 298 N.W, 741. ‘ Gree > 

Neb. The trial court does not err ~~ 
in failing to charge a jury on a ques- 
tion not relevant to an issue under ~ 
the pleadings in the case.—Reinsch y. — 
Pacific Mut. Life Ins. Co. of Califor- 
nia, 299 N.W. 632. 


Ohio App. The rule that a court 
ought to adapt its charge to the issues 
made by the pleadings and the evidence 
forbids the introduction into the 
charge of instructions on an issue not 
raised.—Tarian y. City of Alliance, 32 
N.H.2d 578. 

Ohio App. In action for damages 
caused by alleged nuisance in mainte- 
nance and operation of sewage treat- 
ment plant by municipality, instruc- 
tion that plaintiff could not recover 
damages because of diminution in mar- 
ket value, if any, of his property aris- 
ing solely from proximity of his prop- 
erty to sewage treatment plant, was 
improper where there was no issue be- 
fore court regarding diminution in 
market value of land.—Tarian y. City 
of Alliance, 32 N.H.2d 578. 

Pa.Com.Pl. Where conflicting testi- 
mony was presented in a suit on a con- 
tract to which a counterclaim was 


» 


Bie S$ Onl 
_-—s filed and the case was not tried on the 
‘theory that if the plaintiffs first breach- 
-. ed the contract they thereby forfeited 
nie all rights under the contract, the trial 
‘judge properly submitted the case to 

the jury with the instruction that even 
aa if the breach of the contract was the 

plaintiffs’, nevertheless they had some 
rights under the contract, and since 
the weight and credibility of the wit- 
nesses was a question for the jury, 
rules for new trial and judgment Os 
y. will be discharged.—Fick v. Gup, 33 
Berks 39.. \ 


__ Pa.Com.Pl. The court did not err in 
failing to charge the jury on the ques- 
tion of an independent contractor’s lia- 
- pility, where the question was not 
; raised at the trial. Although this de- 
»}: -fense was mentioned in its affidavit, 
it was abandoned at trial and the only 
‘issue before the jury was negligence. A 
_ judge who submits a case to the jury 
in the manner in which it is presented 
py counsel, ought not to be convicted 
of. error for not presenting it in some 
other way to which his attention had 
not been called.—Kramer v. Pittsburgh 
eCoalkCo., 89° P/L. 3.40." f 

RI. In husband’s action against de- 
ceased wife’s executor based on theory 
that wife breached express agreement 
to compensate husband for his work 
on wife’s realty by devising to husband 


game to be a gift or advancement from 

- husband to wife and the law does not 
Sain] y: a promise to repay money ex- 
pended, was properly _refused.—Gal- 
_lagher v. Harlow, 14 A.2d 663. 

In husband’s action against deceased 
wife’s executor based on theory that 
wife breached agreement to compensate 
husband for his payment of taxes and 
work on wife’s realty by devising to 
“husband all of wife’s realty, requested 
- instruction that deceased had a right 
to leave her estate to any person she 
chose and the husband had no claim 
upon her estate was properly refused, 
since husband was not claiming any 
‘share in wife’s estate and request was 
inapplicable-—Gallagher y. Harlow, 14 
A.2d 6638. na 


S.C. In actions by insured for fraud- 
-ulent cancellation of life insurance poli- 
_ ¢ies, refusal to charge that insurer was 
not required to post with state insur- 
ance commissioner bond or securities as 
required of mutual insurance associa- 


such irrelevant issue was injected by 
insurer on direct examination of its 
vice president, who testified that se- 
—eurities in an amount. less than that 
required by statute had been deposited 
with commissioner by insurer, and in- 
 surer had made no objection to argu- 
ment of such irrelevant issue. 40 St. at 
Large, p. 191.—Strawhorn v. Standard 
Mut. Life Ass’n, 12 S.H.2d 4, 195 S§.C. 
— 448, 

S.C. In sister’s action for amount 
which brother agreed to pay sister 
under family agreement executed in 
connection with partial distribution of 
mother’s estate under which each of 
her four children was to receive one- 
fourth of the sum of notes owed to the 
mother by the children, wherein broth- 
er pleaded as defense payment of 
notes by the brother to his mother, but 
did not plead partial payment thereof, 
trial court’s refusal of requested charge 
relating to partial payment was not er- 
“ror.—Neal y. Clark, 12 S.H.2d 921, 196 
SIC) 139: 

S.C. The general rule ig that in- 
structions should be confined to the is- 
sues made by the pleadings and that 
an instruction which is based on an is- 
sue not raised by the pleadings is er- 
roneous.—Caines y. Marion Coca Cola 
P, Bottling Co., 14 S.H.2d 10, 196 S.c. 

502. 
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s C.C.A.N.J. Where action on accident 
policy was predicated, on clause one, 
failure to charge on clauses two. and 
three of the policy was not error.— 
Anzano y. Metropolitan Life Ins. Co. of 


New York, 118 F 


tions by statute was not error, where . 


7 .2d 430, affirming 32 
F.Supp. 417. Pee bak ean 
Ala. In action against landlord by 
tenant who allegedly slipped on apart- 
ment house floor, charges submitting 
to jury issue of contributory negli- 
gence, which submission was different 
than negligence charged in landlord’s 
plea of contributory negligence, were 
erroneous and required reversal of 
judgment for landlord.—Preston  v. 
LaSalle Apartments, 3 So.2d_ 411. 

Ga.App. In action for injuries to 
passenger on alighting from train, sub- 
mitting to jury other alleged acts of 
negligence in addition to alleged neg- 
ligent act in suddenly starting the 
train, was not error, even if passenger 
was restricted to allegation of negli- 
gence in respect to sudden starting 
because of use of word ‘sole’ in con- 
nection with proximate cause of in- 
juries, since negligence, if part of res 
gestae in which passenger was injured, 
though not the proximate cause there- 
of, might be alleged and proved in 
connection with negligent acts through 
which injury occurred. Code, § 18- 
607.—Alabama Great’ Southern R. Co. 
v. McBryar, 15 S.H.2d 563. 

Idaho. In sons’ actions on quantum 
meruit against their father individually 
and as executor of their deceased moth- 
er’s estate to recover for services ren- 
dered after reaching majority under 
eontracts with father, where evidence 
concerning whether housekeeper em- 
ployed by father was married, single, 
or divorced was disclosed in establish- 
ing reason or lack of reason for repu- 
diation of contracts merely as a col- 
lateral circumstance, a requested . in- 
struction on that matter was properly 


See cmnanen y. Pierson, 115 P.2d 
IlL.App. In suit by trustee in bank- 


ruptcy to recover value of goods re- 
turned by bankrupt to creditor and a 
note which bankrupt had obtained from 
one of its customers and which it had 
given to creditor within four months 
of institution of bankruptcy proceeding, 
on ground that such transactions con- 
stituted voidable preferences, creditor’s 
requested instruction that trustee was 
required to prove by preponderance of 
evidence that taking back of goods 
and note had effect of cutting down 
property and assets of bankrupt, that 
creditor caused one to be placed in 
management of bankrupt as a condition 
of refraining from legal action, that 
person so placed in charge of bankrupt 
paid nothing for his stock, and that 
creditor willingly received such prop- 
erty for purpose of defrauding other 
ereditors of bankrupt, was properly 
refused as inapplicable. Bankr.Act § 
60, sub. b, 11 U.S.C:A. § 96, sub. b.— 
Hirshman y. National Mineral Co., 35 
N.E.2d 698, 311 Ill.App. 169. 

Iowa. In action for death of auto- 
mobile guest, instruction that if motor- 
ist violated any provisions of the law, 
such violation would constitute negli- 
gence, and that if immediately preced- 
ing the accident he violated any pro- 
visions of the law, and such violation 


was the proximate cause of the acci-. 


dent, the violation could be considered, 
together with all other circumstances 
in determining whether he was guilty 
of reckless operation of the automobile, 
was erroneous for permitting the jury 
to determine whether motorist violated 
any provisions of the law, since it left 
the case wide open for speculation.— 
McKlveen vy. Townley, 299 .N.W. 25, 
230 Iowa 688. 

Mass. In brokers’ action to recover 
the difference between purchase price 
and sale price of stock purchased for 
account of the defendant, defendant’s 
requested instruction that on all the 
evidence there was no legal contract 
to buy stock from brokers was prop- 
erly refused, since such instruction had 
no application to the transaction in- 
volved.—Geary v. Blomerth, 34 N.H.2d 
922, 309 Mass. 91. 

Minn. In action against railroad un- 
der the Federal Employers’ Liability 
Act to recover for the death of brake- 
man, it was not error to refuse request 
of plaintiff on the subject of assump- 
tion of risk, Where such issue was not 


; sop pepe IME ght Roy 3 . 
involved. Federal Employ 
Act, 45 U.S.C.A. § 51 ets 
Northern Pac. Ry. Co., 297 \ 

Minn. In action for damages | 
conspiracy . in allegedly inducing 
wrongful breach of a contract, trial 
court did not err in denying plaintiff's 
requested instruction that a contract 
involved was a partnership agreement 
rather than an employment contract as 
contended by defendants, where the 
question at issue was whether, in in- 
ducing termination of the agreement, 
whatever its nature, defendants acted 
with justification and in good faith.— 


Wolfson v. Northern States Manage- 
ment. Co.,. 299’ NW. 676. 
Mo. In action arising out of colli- 


sion between automobile and truck 
traveling in opposite directions, where 
answer charged plaintiff with violation 
of statutes requiring motorists to drive 
on right side of highway and alleged 
that plaintiff operated his automobile 
so as to cause collision, instruction 
submitting issue of plaintiff’s negli- 
gence in driving automobile from right 
to left side of highway so as to cause 
collision was not erroneous on ground 
that it was not within the issues. Rev. 
St.1939, § 8385(b, c¢), Mo.St.Ann. ' '§ 
T777(b,.c), p. 5213—Cornwell v. High- 
yer Motor Freight Line, 152 S.W.2d 


Mo. In action for injuries to pedes- 
trian struck by defendants’ automobile, 
paragraph of plaintiff’s instruction, 
stating that persons operating auto- 
mobiles must exercise highest degree 
of care and that failure to do so con- 
stitutes negligence, was erroneous as 
submitting question of defendants’ pri- 
mary negligence in instruction other- 
wise submitting question of humani- 
tarian negligence because of failure to 
limit jury to consideration of defend- 
ants’ conduct after plaintiff was in 
position of peril—Reiling v. Russell, 
153 S.W.2d 6. 

Mo.App. In action on double indem- 
nity provision of life policy, an in- 
struction was not objectionable on 
ground that facts submitted in instruc- 
tion were not alleged in the petition, 
where instruction merely eliminated 
matters appearing in the evidence 
which would not prevent a recovery, 
under facts submitted in another in- 
struction, if the death of insured was 
accidental Krug v. Mutual Life Ins. 
Co. of New York, 149 S.W.2d 393. 

Mo.App. In action on life policies, 
where insurer had obtained compromise 
agreement with beneficiary, if allega- 
tions attacking the agreement on 
ground of duress were stricken, no 
mention of duress should have been in- 
cluded in instructions.—Kelley v. Unit- 
ed Mut. Ins. Ass’n, 149 §.W.2d 905. 

Ohio App. In personal injury action 
against municipality, brought under 
statute providing that common council 
shall cause streets to be kept open, in 
repair and free from nuisance, by au- 
tomobile passenger claiming that inju- 
ries resulted from construction and 
maintenance by municipality on each 
side of street intersection, as a part 
of the street, a depression or gutter 
five feet wide and six or seven inches 
deep, instruction requiring passenger 
to prove not only the construction and 
maintenance of a nuisance but also 
that the municipality was negligent, 
was prejudicially erroneous. Gen.Code, 
§ 3714.—Kremer vy. City of Uhrichs- 
ville, 35 N.H.2d 973, 67 Ohio App. 61. 

Wyo. In replevin action for allegedly 
wrongful seizure of stock of groceries, 
furniture, and fixtures and for dam- 
ages, refusal to charge that plaintiff 
was entitled to damage for the destruc- 
tion of his business was not error, 
where plaintiff in his petition did not 
ask for any damages for the destruc- 
tion of his business but asked only 
$300 for the interruption thereof,— 
Hein v. Marcante, 113 P.2d 940. 
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C.0.A.lowa. Where there was no eyi- 
dence that defendant motorist sued 
for damages resulting from automobile 
collision had failed to keep a proper 
lookout, refusal to submit the matter 
of proper lookout to jury was proper. 
—Brinegar ‘Vv. Green, 117 F.2d 316, 


. 


xclus 


ged inten-— 


rage unfit 


er, in absence of evidence as to cost of 
operation and equipment, or as to loss- 
es, because permitting jury to specu- 
late on the damages.—Terre Haute 
Brewing Co. v. Dwyer, 116 F.2d 239. 

C.C.A.Vt. In action for death of au- 
tomobile _ guest, refusing requested 
charge that if driver became drowsy 
and accident occurred because he lost 
control of automobile, for that reason, 
and deceased knew or should_ have 
known of driver’s condition and, ap- 
preciating risk attendant upon her 
thereafter riding with driver, guest 
voluntarily continued to do so, she 
assumed risk, was not error, where 
there was no evidence that deceased 
did have reason to believe that the 
driver had become drowsy to such an 
extent that he would lose control of 
automobile.—Drinon vy. Wilson, 113 F, 


Ala, In detinue action, in which 
plaintiff claimed under a crop mortgage, 
trial court did not err in refusing plain- 
tiffs special written charges that ver- 
dict must be for plaintiff if jury found 
that defendant signed or authorized his 
signature to be affixed to mortgage, 
where there was no evidence tending to 
show that defendant subscribed his 
name to mortgage in any manner other 
than personally signing mortgage, and 
trial court properly instructed jury 
on issue whether defendant personally 
signed mortgage. Code 1923, § 8033.— 


"2d 654 


_ Kinney vy. Glenn, 198 So. 256, denying 


certiorari 198 So. 250. 

Ariz. In action for injuries to mo- 
torist in automobile collision, in which 
defendants claimed that accident oc- 
curred because plaintiff's companion, 
who was pushing plaintiff’s automobile, 
suddenly stepped in front of defend- 
ants’ truck which was attempting to 
pass plaintiff's automobile, causing 
truck to swerve and collide with auto- 
mobile, instruction that if plaintiff's 
companion was negligent, his _negli- 
gence was chargeable to plaintiff, was 
properly refused as omitting require- 
ment that such negligence contributed 
to accident.—Keen y. Clarkson, 108 P. 
2d 573. 

In action for injuries to motorist sus- 
tained when automobile which his com- 
panion was attempting to push off 
aved portion of highway was struck 
by defendants’ truck traveling in same 
direction, defendants’ requested _ in- 
struction on last fair chance was prop- 
erly refused where it omitted condition 
that danger then confronting defend- 
ants was not result of their own negli- 
gent fast driving, failure to keep look- 
out, or to apply brakes in time, and 
where instruction told jury that if neg- 
ligence of plaintiff's companion was 
cause of collision verdict should be for 
Gee yaa v. Clarkson, 108 P. 
2d 573. 


Cal.App. In automobile accident 
case, instruction that prima facie speed 
limit for defendant at place of acci- 
dent was 45 miles per hour, which was 
speed limit fixed by Vehicle Code for 
highways outside of business or resi- 
dence district, was not error, where 
plaintiffs failed to prove that highway 
was signposted as required by Vehicle 
Code. Vehicle Code, §§ 468, 511, 758, 
$t.1935, pp. 166, 176, 243.—Cayalli v. 
Luckett, 104 P.2d 708. 


Cal.App. In action for death of au- 
tomobile guest as result of injuries 
sustained in collision with another au- 
tomobile at intersection, against driver 
of other automobile, even if plaintiffs 
were entitled to invoke last clear 
chance rule though guest’s contribu- 
tory negligence was not pleaded or es- 
tablished by evidence, trial court was 
justified in refusing to give plaintiffs’ 
proffered instruction ‘on last clear 
chance rule, where instruction did not 


contain a statement of all of the es- 


complete with respect to the ordinary 
risks, and there was no evidence of 
any knowledge on the part of. plain- 
tiff of any extraordinary risks.—Mar- 
tin, Continental Casualty Co., Interven- 
er, v. Clinton Const. Co., 105 P.2d 1029, 
rehearing denied 106 P.2d 629, 

Cal.App. In pedestrian’s action for 
injuries sustained when struck by mo- 
torist, instruction that if pedestrian at- 
tempted to cross avenue from private 
walk which was not within the pro- 
longation of boundary line of sidewalk 
on north side of street, it was pedes- 
trian’s duty to yield right of way to 
motorist, was not objectionable on 
ground that it told jury that there was 
an unmarked crosswalk when there was 
no such unmarked crosswalk because 
cement sidewalk did not continue to the 
eurb. Vehicle Code, §§ 85, 562, St.1935, 
pp. 99, 188.—Colburn vy. Schilling, 107 
PLdy2 79: 

Cal.App. In action by passenger for 
injuries sustained in street car colli- 
sion, where there was no’ evidence that 
collision was result of an unavoidable 
accident, giving instruction that verdict 
should be for defendants if jury be- 
lieved collision resulted from unavoid- 
able accident was prejudicial error.— 
Hyman v. Market St. Ry. Co., 107 P.2d 

Cal.App. A requested instruction 
relative to unavoidable accident was 
properly refused where there was no 
evidence which would have warranted 
jury in making such a finding had 
they been so instructed.—Burke vy, John 
E. Marshall, Inc., 108 P.2d 738. 

Conn. In action for injuries result- 
ing from defendant’s negligent opera- 
tion of a motor vehicle, where there 
was no proof to support allegation of 
complaint that defendant gave no sig- 
nal, as required by statute, of her in- 
tention to turn in front of plaintiff, 
court’s failure to charge that a viola- 
tion of such statute, which required 
the giving of a signal of intention to 
stop, back or turn, would constitute 
negligence as a matter of law was not 
erroneous, and, therefore, such failure 
to so charge afforded no ground for 
setting aside jury’s verdict for defend- 
ant. Gen.St.Supp.1935, § 637¢.—Seney 
v. Trowbridge, 16 A.2d 573, 127 Conn. 
284. 

Ga.App. In action on note given as 
part payment for an automobile, 
wherein defendant alleged that contract 
for sale of automobile had been re- 
scinded, trial court erred in charging 
jury that to support a plea of total 
failure of consideration, it must be 
established that the equity in the au- 
tomobile was entirely worthless, and 
that if defendant did not have an 
equity, or he could not use the equity, 
“then that would not be a case in 
defense of the plaintiff,” where there 
was no evidence that plaintiff did not 
have an equity in the automobile.— 
Dobson vy. Monk, 11 S.E.2d 70. 


Ga.App. In action by employer who 
operated a printing company against 
former employee for amounts advanced 
by employer to the employee's credi- 
tors, wherein employee filed cross-ac- 
tion for value of property which em- 
ployee had furnished for use in the 
company when employee commenced 
work, failure to charge that since the 
employment contract which provided 
for division of profits was silent con- 
cerning moneys advanced against com- 
missions there was no justification for 
charging the advances against the em- 
ployee’s account was not error.— 
Thompson v. Lyon, 12 8.H.2d 155. 

Ga.App. While it is erroneous for 
trial court to submit to jury an issue 
not arising under either pleadings or 
evidence, in charging jury it is not 


_ allegations of parties or give then 
a narrative reading of allegatio 


4 ‘ee - ek ; - 
ot ae rie 


error for trial court te 


etition, even though some of th 


his negligence was less than defend : 
ant’s, was not erroneous as preclu fe * 
recovery unless plaintiff was entirely — 
free from negligence, nor as charging — 
on the doctrine of comparative 
gence and on a separate princi 
Jaw relating to the duty of plaintiff t 
avoid, by ordinary care, the negligenc 
of defendant.—Etheridge y. Guest, 1: 
S.H.2d 483, 63 Ga.App. 637. "Ee 
Ga.App. In an automobile collision 
ease, a charge stating the contention 
of defendant in his cross-action and in 
structing the jury, in  determinin 
whether plaintiff was negligent, to con 
sider all the evidence that would illu 
trate that question, was not err 
as submitting, without proof 
charge that plaintiff was intoxic. 
Etheridge v. Guest, 12 S.H.2d 483 
Ga.App. 637. x le ara 
Ga.App. Refusal of requested | 
struction that was not adjusted to tk 
evidence, was not  error.—Mishoe — 
Davis, 14 §.E.2d 187, 64 Ga.App. 701 
Ill. An instruction that there 
an implied duty upon landlord to k 
in reasonably safe condition, pass: 
ways, porches, and cellarways reta 
under his control and used b 
several tenants as a means of ac 
to the portions of the premises lea: 
to them, and that a landlord was | 
able for injuries received by any 
sons lawfully on premises as result 
landlord’s negligence, was not erron¢ 
ous as directing verdict but fa 
include a direction as to contribu 
negligence, where instruction 
only with conditions under which lia 
bility could exist.—Murphy vy. Illinoi 
State Trust Co., 31, N.E.2d 3059 3% 
Ill. 310, affirming Murphy y. Brichle1 
27. .N.B.2d 1003,; 305, IlLApp, 6.. 30 3 
Iil.App. In_ pedestrian’s action fo: 
injuries sustained in fall on defectiv 
sidewalk, instruction as to nonliability 
of city for latent or unseen defec 
sidewalk not discoverable by the 
cise of reasonable care held properly 
refused on ground that it had no ap- 


plicability to the facts——Opat v. City o 
celengo, 30 N.E.2d 940, 307 Ill. Ink 
. dy 


Ill.App. Requested instructions, 
action for injuries sustained by plain : 
tiff when automobile in which she was — 
riding collided with an automobile 
which was parked on highway, whic 
were predicated on proposition th 
defendant would not be held to b 


were properly refuse 
where there was no evidence in support 
of that theory. Smith-Hurd Stats. c. 
95%, § 185(a, c).—Fitzpatrick v. Cal 
fornia & Hawaiian Sugar Refining Co 
pore 32 N.E.2d 990, 309 ILAp 
21 bs A ed 

Ind. In action for death of occupant — 
of automobile driven by occupant’s hus- 
band against motorist who struck au- — 
tomobile, instruction regarding negli-— 
gence of occupant in failing to discover 
and warn husband of approach of mo- 
torist was properly refused, where 
there was no evidence tending to show 
that she failed to discover the approach 
of the motorist or failed to warn her 
husband. Burns’ Ann.St. § 2-404,— 
Lindley v. Sink, 30 N.H.2d 456. 

Ind. In action on life policy, in- 
struction assuming that facts of in- 
sured’s illness were “exclusively within 
ris own knowledge” was inapplicable, 
where insured’s physicians had been 
informed of such facts——New York 
Life Ins. Co. v. Kuhlenschmidt, 33 N.H. 
2d 340. ; 

imnd.App. In action 
automobile collision 


arising out of 
with automobile 
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ahead which suddenly stopped, in- 
struction that motorist has legal duty 
to leave enough intervening distance 
in which to stop automobile and avoid 
 eollision, and that plaintiff could not 
recover if she followed automobile at 
a distance which rendered it impos- 
sible for her to stop in event of oth- 
er automobile’s stopping, was properly 
refused as omitting the elements of 
reasonable care and imposing positive 
Be poenees v. Walter, 32 N.H.2d 


__Ind.App. In action on automobile 
_ theft insurance policy, instruction that 
if insured automobile was merely in 
custody, not legal possession, of al- 
leged thief and he took it from au- 
-tomobile parking lot without plaintiff’s 
knowledge or consent, he was guilty of 
theft thereof, and that verdict should 
for plaintiff, if automobile was 
wrecked while thief was out 
: ith it and wrecking thereof was one 
f risks insured against, held errone- 
us, misleading and harmful to de- 
fendant as mandatory in form, omit- 
ing many elements necessary to re- 
covery by plaintiff, ignoring issues and 


applicable to evidence.—Home Ins. 
. v. Mathis, 32 N.E.2d 108. 
4: Lo instruction 
might consider the drinking of beer by 
automobile owner and his driver on 
afternoon of collision with truck as 
_ bearing on question of contributory 
_ negligence, was not erroneous for fail- 
ure to instruct that jury might con- 
- sider such drinking with reference to 
redibility of owner and driver and 
eight of their testimony, as bearing 
on owner’s habits, expectancy, and fu- 
ture disability, negligence of driver as 
roximate cause of collision, proximate 
ause and sudden emergency, and im- 
puted negligence, where there was no 
vidence of intoxication, nor question 
bout credibility or weight of testi- 
nony, there was no issue made upon 
wner’s habits as affecting his future 
disability or expectancy, and if jurors 
did consider such drinking, their ver- 
dict against defendant indicated that 
it had no bearing on that question.— 
_ Bailey v. Fredericksburg Produce Ass’n, 
5 N.W. 122. 
owa. It is error for trial court to 
submit an issue upon which there is 
no evidence in the record.—McMahon 
 v. Rauch, 298 N.W. 908, 230 Iowa 674. 
- Kan. In action for purchase price of 
- personalty, to which plaintiff obtained 
_ title by foreclosing chattel mortgage 
claimed by defendant to be invalid, 
_ where there was no evidence that its 
_ validity was ever attacked by anyone 
in position to do so lawfully, instruc- 
tion that mortgage was valid as_ be- 
tween parties was not erroneous be- 
cause of failure to present defendant’s 
_ theory, as such theory was not based 
on evidence.—Chapman vy. Ticehurst, 
110 P.2d 785, 153 Kan. 310. 


Ky. In action for injuries sustained 
by electrician who jumped from mining 
train immediately before collision al- 
legedly caused by motorman’s negli- 
gent failure to observe warning signal, 
instruction barring recovery if jury 
believed electrician crowded motorman 
from seat on which motorman was ac- 
customed to ride was properly re- 
fused, particularly in absence of proof 
authorizing such instruction.—South- 

_ ern Mining Co. vy. Childers, 142 S.W.2d 
995, 283 Ky. 687. 


inte Ky. In action for death of pedestri- 
an struck by train while walking along 
_ yailroad track, instruction that, if 
point where accident occurred was 
_ habitually used by public so that 
_-——s*~presence of persons on track at that 
a place and time was acesona bly to be 
: expected, it became duty of railroad to 
take precautionary measures, was im- 
proper, since it did not submit to jury 

i the approved extent of public use of 
the place where the accident happened 
in order to create the duty of operators 
of trains to take precautionary meas- 
ures.—Louisville & N, R. Co. v. Bush’s 
Adm’x, 148 S.W.2d 1050, 285 Ky. 645. 
Mass. Refusal of requested instruc- 
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tions which were without support in 
the evidence was not error.—Klein v. 
Keresey, 29 N.E.2d 703. 

Mass. In action for price of sand- 
paper, trial court did not err in grant- 
ing plaintiff's requested instruction 
that defendant, not having examined 
any of such paper, was not justified in 
refusing to accept it on assumption 
that it was defective, nor in denying 
uefendant’s requested instruction that 
defendant was justified in-refusing to 
accept delivery because some of sand- 
paper received from plaintiff under 
previous order did not correspond with 
such order, especially where defend- 
ant’s request contained reference to 
particular warranty which judge found 
was not made.—Nicholson y. American 
Hide & Leather Co., 30 N.E.2d 376, 307 
Mass. 456. 

Mass. In action for repayment of 
money due on demand, where the only 
evidence of a promise to repay at a 
date in the future was debtor’s promise 
to repay upon his marriage, and there 
was no evidence of a repudiation of the 
debt following such promise and before 
debtor’s marriage, a requested instruc- 
tion that where money is due at a fu- 
ture date, a repudiation of debt prior 
to that date gives rise to an immediate 
cause of action, was properly refused.— 
John y. John, 30 N.E.2d 542, 307 Mass. 

14 : 


Mass. In theater patron’s action for 
injuries sustained as result of the 
breaking of back of seat in which she 
was seated, requests for rulings based 
on the theory that the seat was bro- 
ken as a result of the wrongful act 
of either plaintiff or someone for whose 
conduct theater operator was not re- 
sponsible were properly refused where 
there was no evidence to support such 
theory.—Bell vy. Dorchester Theatre Co., 
31 N.E.2d 10, 308 Mass. 118. 

Mass. The refusal of a requested in- 
struction, even if it embodied correct 
principles of law, is not error, where 
the instruction is not pertinent to any 
testimony.—First Nat. Bank of Boston 
Vingtee es 31 N.H.2d 25, 308 Mass, 

Mass. Refusal of defendant’s re- 
quested instruction that if there was 
an agreement on delivery of note to 
return a prior note, and plaintiff re- 
fused to deliver prior note, then such 
failure constituted a partial failure of 
consideration and was good pro tanto 
defense to action on the subsequent 
note, was not error, where there was 
no evidence on which a jury could find 
that defendant had been damaged by 
failure to return old note, even if plain- 
tiff had agreed to return it on delivery 
of note in suit. G.L.(Ter.Ed.) c. 107, 
§ 51; c@ 231, § 28.—First Nat. Bank of 
Boston v. Mathey, 31 N.H.2d 25, 308 
Mass. 108. 


Mass. In pedestrian’s action for in- 
juries sustained when struck by au- 
tomobile, motorist’s requested instruc- 
tion that if pedestrian looked to see 
whether vehicles were approaching but 
saw none, when in fact motorist was 
in plain sight, then pedestrian must 
have looked carelessly and was in no 
better position than if he had not 
looked at all, was properly refused 
where there was no evidence that pe- 
destrian looked at a time when motor- 
ist was in plain sight.—Tookmanian v. 
Fanning, 31 N.B.2d 536, 308 Mass. 162, 

Mass. Refusal of request for instruc- 
tion was not error where there was no 
evidence upon which to base request.— 
Bilodeau y. Maffei, 34 N.H.2d 687, 309 
Mass. 237. 

Miss. In wife’s alienation of affec- 
tions action against sisters of minor 
husband, refusal to instruct that sis- 
ters were presumed to have acted in 
good faith and without malice and that 
burden was on wife to overcome the 
presumption, was not error, where evi- 
dence was introduced which, if believed 
with all the reasonable inferences to be 
drawn therefrom, gave rise to the con- 
clusion that sisters acted with malice, 
and jury was instructed that the bur- 
den of proof was on wife as to such is- 
dar ae: Hae vy. Halloway, 198 So. 


deceased, 


that if deceased did not knowingly | 


sign and execute note, verdict should 
be for defendant executor and admin- 
istrator, was erroneous and prejudicial, 
where evidence of trickery was insuffi- 
cient for jury.—Atchison v. Weakley, 
148 S.W.2d 745. 

Mo. In action on note executed by 
deceased, where jury may have _ be- 
lieved that deceased gave bonds to 
plaintiff and that deceased gave note 
to plaintiff for return of the bonds, 
instruction that love and affection and 
fondness and esteem only do not con- 
stitute legal and sufficient considera- 
tion for note was erroneous and preju- 
dicial, since jury may have concluded 
under the instruction that the consid- 
eration for the note was only love and 
affection for the reason that the bonds 
were a gift.—Atchison y. Weakley, 148 
S.W.2d 745. 

._Mo. A requested instruction should 
not be given unless warranted by the 
evidence in the particular case, though 
it correctly states some legal principle. 
Sete Thomasson’s Hstate, 148 S.W. 


Mo. In proceeding on demand 
against estate for legal services al- 
legedly rendered to decedent in connec- 
tion with defense of an insanity pro- 
ceeding, requested instruction which 
would preclude recovery if attorney 
though ignorant of conspiracy to un- 
lawfully. obtain decedent’s property, 
was. simply negligent in failing to 
learn of its existence, was properly 
refused, in absence of evidence tending 
to show the state of facts hypothesized. 
Gat Thomasson’s Hstate, 148 S.W. 


Mo. Requested instructions must 
have evidentiary support to warrant the 
giving thereof.—Kadderly v. Vossbrink, 
149 S.W.2d 869. 


Mo.App. An instruction not support- 
ed by evidence is erroneous.—Day vy. 
Banks, 143 S.W.2d 68. ; : 
_Mo.App. If a “sole cause” instruc- 
tion is confusing and contradictory 
without the ‘not due to defendant’s 
negligence’ clause in a case where 
plaintiff's contributory negligence is 
not a defense as under Missouri law, 
such instruction is equally confusing 
and contradictory in a case where 
plaintiff's contributory negligence is a 
defense, as under Illinois law.—Gra- 
ham v. St. Louis-Red' Bud-Chester Bus 
& Service Co., 147 S.W.2d 205. 


The rule that a sole cause instruc- 
tion should be accompanied by a not 
due clause in order to avoid confu- 
sion is not limited to cases involving 
the humanitarian doctrine.-—Graham y. 
St, Louis-Red Bud-Chester Bus & Sery- 
ice Co., 147 S.W.2d 205. 


In action by automobile occupant 
against bus company for injuries re- 
sulting from collision, where court 
submitted cause on humanitarian doc- 
trine and authorized verdict for plain- 
tiff though automobile driver was neg- 
ligent, giving of sole cause instruction 
to find for defendant if automobile 
driver’s negligence was the sole cause 
of injury was confusing and_ prejudi- 
cial and confusion was accentuated by 
use of phrase “sole proximate cause.” 
—Graham y. St. Louis-Red Bud-Ches- 
ter Bus & Service Co., 147 S.W.2d 205. 

Mo.App. Where there was no eyi- 
dence supporting plea of limitations, 
instruction thereon was not required.— 
Edwards v. Bethany Hospital, 148 S. 
W.2d 97. 


Mo.App. An instruction respecting 
salesman’s acts in connection with con- 
tract and ratification of such acts by 
defendant through an individual who 
was claimed to have been defendant’s 
president was not objectionable as per- 
mitting’ jury to consider matters not 
in evidence because there was no evi- 
dence that individual, as defendant’s 
president, promised delivery of mer- 
chandise referred to in instruction, 
where evidence showed that individual 
was defendant’s resident and that 
individual, as defendant’s president, 
promised delivery of merchandise.— 


A i Ry eA i f 
In ac u a es for breach of 
contract for sale of merchandise to 
plaintiff, refusal of defendant’s re- 
auested instruction that merchandise 
was a job lot of merchandise having no 
regular merchandise value and _ that 
loss, if any, suffered by plaintiff, was 
difference between price which plaintiff 
agreed to pay defendant and reason- 
able. value of merchandise at time of 
alleged breach of contract was proper 
where evidence did not show conclu- 
sively that merchandise was a job lot 
having no regular market price.—Weil 
Clothing Co. v. National Garment Co., 
148 S.W.2d 586. y 

. Mo.App. In action for injuries to 
driver of automobile, struck by rail- 
road train at road crossing, where pe- 
tition alleged disjunctively that train 
was operated at excessive and danger- 
ous rate of speed or that defendant 
failed to give reasonably sufficien® 
warning of its approach to crossing, 
plaintiff’s instruction, failing to men- 
tion excessive or dangerous speed, was 
not erroneous, as it was not incumbent 
on plaintiff to prove or submit both 
grounds of negligence.—Taylor v. Al- 
ton’ R. Co., 148 S.W.2d 806. 

Mo.App. Refusal of an instruction 
was not error where there was no evi- 
dence to support instruction.—Witte 
v. Smith, 152 S.W.2d 661. 

Neb. In outlining the issues to be 
submitted to the jury, the trial court 
should limit the issues to such as are 
controverted and are supported by evi- 
dence, and issues presented by the 
pleadings, but not supported by the 
evidence, should not be submitted to 
the jury.—In re Steininger’s Hstate, 297 
N.W. 159. : k 

N.H. In guests’ action against host 
for injuries sustained in collision with 
oncoming automobile, refusal to give 
requested charge that in determining 
liability of defendant jury must take 
into consideration fact that “this is not 
the plaintiffs’ last day in court, and 
that if they have not already done so, 
they may make a claim and bring suit 
against” oncoming driver to recover 
for injuries sustained by them as re- 
sult of the accident, was not error, 
where there was no evidence to sup- 
port the instruction.—Sullivan v. Sulli- 
van, 18 A.2d 828. , 

In guests’ action against host for 
injuries sustained in collision with on- 
coming automobile, where evidence did 
not raise the issue, it was proper to 
deny requested charge that there was 
no evidence that defendant was unfit 
to act in the emergency which was cre- 
ated and presented by the manner in 
which oncoming automobile turned to 
the left in front of defendant.—Sulli- 
van v. Sullivan, 18 A.2d 828, 

N.J. The refusal of requested charge 
containing a supposition contrary to 
facts was not error.—Max y. Max, 15 
A.2d 616, 125 N.J.L. 271, affirming 
10 A.2d 168, 123 N.J.L. 580. 


N.J. In action for death of motorist 
as result of head-on collision with 
bus, refusal of defendants’ requested 
charge that, in determining whether 
either driver was negligent in opera- 
tion of his motor vehicle, jury could 
consider physical condition of such 
edriger, was not error under evidence. 
—TFichelberger v. Inter-City Transp. 
Con 15: Aves) 125 New. 865, at- 
firming 10 A.2d 267, 123 N.J.L. 595. 

N.J.Sup. A charge that injured pe- 
destrian in addition to compensation for 
pain and suffering would be entitled to 
any loss of earnings which directly re- 
sulted from. accident was improper, 
where evidence disclosed that pedestrian 
worked as a laundress for other fami- 
lies, but there was no testimony as to 
what she earned.—Lindner v. Michel, 16 
A.2d 340, 125 N.J.L. 409. 

Ohio App. In malpractice action is- 
sues submitted to jury should be lim- 
ited to those upon which there is sub- 
stantial evidence.—Hubach y. Cole, 31 
N.E.2d 736. 

Okl. The refusal by the trial judge 
to give instructions which are not sup- 
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{ by competent evid 
error.—Empire Oil & Refining Co. v. 
Hields,'112)\P2d) s9bie Fay aise 
Pa.Co. Defendant’s point that “If 
you find as a matter of fact that plain- 
tiff paid no more than $75.00 for the re- 
pair of his truck, then the plaintiff is 
limited to not more than $75.00 for the 
repairs to the truck,” was properly re- 
fused for the reason that there was no 
evidence upon which the jury could de- 
termine such fact.—Goldscheiter v. Heil- 


man, 89 P.L.J. 89 

Tex.Civ.App. In defamation action 
resulting from the alleged writing by 
defendants to plaintiff's insurer of an 
anonymously signed postal card in 
effect telling insurer that it had been 
the victim of fraud which an investiga- 
tion would disclose, instruction that 
in ascertaining damage, physical suf- 
fering, if any, could be considered, was 
erroneous in the absence of evidence 
that plaintiff sustained physical suffer- 
ing as result of defendant's alleged 
writing of card.—Smith y. Surtees, 143 
S.W.2d 90. t 

In defamation action, it was error to 
authorize the jury to consider an item 
of damage which was not supported 
y any evidence—Smith v. Surtees, 
143 S.W.2d 90. 

Tex.Civ.App. In home owner’s ac- 
tion for injuries sustained when com- 
ing in contact with electric wires left 
exposed by contractor employed by 
electric company to install fixtures 
in home, with defense of contributory 
negligence of home owner, where there 
was no evidence of an effective inde- 
pendent intervening cause, omission 
from definition of proximate cause of 
any reference to new independent in- 
tervening cause was not error.—EHl 
Paso Electric Co. vy. Buck, 143 S.W.2d 
438, error dismissed, judgment correct. 

Tex.Civ.App, In death action, where 
elements of damages found by jury 
were direct result of defendants’ negli- 
gence proximately causing death, 
court’s charge on measure of damages 
was not erroneous because of failure to 
instruct jury affirmatively that dam- 
ages must be direct result of negli- 
gence of one of defendants.—Arrendell 
v. Wells, 149 S.W.2d 307, error dis- 
missed, judgment correct. 

Utah. In death action where de- 
seased at time of death was earning 
577.50 per month, instruction setting 
forth plaintiff's theory that deceased 
would have soon been earning $200 per 
month constituted prejudicial . error 
where no evidence was offered to sup- 
port such allegation. Rev.St.19338. §§ 
104-14-7, 104-39-3.—Shields v. Utah 
Light & Traction Co., 105 P.2d 347. 

Utah. In action for personal injuries 
due to alleged negligence of defendant, 
where there was no evidence of con- 
tributory negligence on plaintiff’s part, 
instructions which were in themselves 
correct statements of the law of con- 
tributory negligence should not have 
been given, since instructions are in- 
tended to confine the deliberations of 
the jury to issues raised by the evi- 
dence and should state the law ap- 
plicable to the issues of the particular 
Poetne trial—White vy. Pinney, 108 P. 


Wa. An instruction requiring jury 
to find verdict for waitress against em- 
ployer, if chair upon which waitress 
sat during lull period, “due to its de- 
fective condition, fell throwing her 
causing the injuries shown by the evi- 
dence, while exercising ordinary care 
on her part,” was erroneous as au- 
thorizing recovery even if employer 
were not negligent, and as conflicting 
with instructions that employer’s negli- 
gence had to be shown.—Stevens y. Mi- 
rakian, 12 8.E.2d 780. 

Va. In action arising out of automo- 
bile collision, where there was no eyvi- 
dence bearing upon defendant’s negli- 
gence, trial court’s refusal to grant 
instructions requested by plaintiff re- 
lating to defendant’s negligence was 
not error.—Penoso vy. D. Pender Gro- 
cery Co., 13 S.E.2d 310. 

Wash. In chattel mortgagor’s action 
against mortgagee for conversion of 


ence is not 


possession of mortgaged property when 
it is in danger of destruction was | 


error where there was no evidence of 


such danger and summary _ procedure 
provided by statute afforded sufticien 
Rice to 

cat. 


with defendant’s ambulance at str 
intersection, an instruction in langu: 
of statute concerning right of was 
at intersections but which instructio 


automobiles turning to the le as, 
prejudicial error, especially - eré 
principal contested question was wheth- 
er ambulance, which was approachin; 


68, 236 Wis. 597. = 
§ 660 : 


is entitled to r 
presenting his theory.—Garcia v. 
rad, 104 P.2d 527. ie ; 

Ga. Where there was some evi 
to support plaintiff's contention 


i 


hat 


the administration of her father’s es- 


tate was fraudulent because two d 
fendants who administered allege 
obtained their appointment as oe bs 
istrators by falsely representing to © 


ordinary that they had been selected 


in writing by a majority of the ney 
of kin, 
withheld property that ought to h 
been administered, trial court erre 
failing to instruct jury as to such 
sue.—Daniel v. Etheredge, 13 S. 
7638, 191 Ga. 793. = 

Ga. Where a party makes a time 
request to charge based on a theo 
that it is supported by the evidene 
it may not be refused merely becaus 
the evidence is in conflict.—Trustees o 
Jesse Parker Williams Hospital y. Nis 
bet, 14 S.H.2d 64, 191 Ga. 821. ut 

Ind.App. 


testimony, were not objectionable a 


cock Mut. Life Ins. Co. vy. Gordon, 32 
N.H.2d 727. 1 epee 
Md. In action by wife for value 


stock deposited as collateral for mote of 


husband and sold by lender to satisfy 
deficiency on notes which husband as 
secretary and treasurer of corporation 
had endorsed, where wife never knew 
of husband’s liability as endorser, and 


stock was delivered by wife in response 


to lender’s demand for additional se- 
curity on husband’s’ personal 
granting of prayer to instruct that 
untess pledge of stock was restricted 
as collateral] for personal loan to hus- 
band, lender had right to apply proceeds 
of all collateral to liquidation of person- 
al loan and of loans to corporation was 
reversible error, notwithstanding clause 
in notes which husband endorsed that 
endorser should be regarded as princi- 
pal, since as used clause only meant that 
in case of corporation’s failure to pay, 
payment might be demanded of hus- 
band.—Wolf v. Maryland Trust Co., 20 
A.2d 153. 

Mo. In libel action against company 
conducting large mail advertising busi- 
ness for mailing libelous circulars sup- 


omitted portion of statute concerning 


and because they afterward — 


i Instructions, covering sub- — 
jects on each of which there was some 


inapplicable to evidence.—John Han-_ 


note, 


lence 
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plied by company’s customer, wherein 
erhad Soy oD trucked circulars to 
the post office testified that’ while about 
company’s office he “saw the girls ad- 
dressing the envelopes” and later put- 
ting the “circulars in the envelopes?’ 
and that he read “all of the first page 
of the circular, instruction that knowl- 
edge on part of errand boy as_ to 
‘contents of circular would not be bind- 
ing on company was properly refused 
where circular was libelous per se and 
knowledge on part of company was not 
a prerequisite to its liability.—McDon- 
_ ald v. R. L. Polk & Co., 142 S.W.2d 
635. i : 

_-—-*-Pa.Super. The trial judge had right 
to charge jury concerning the effect of 
starting motor and passing of gasoline 
thereto, as a scientific fact which was a 
matter of common _ knowledge and 
might be assumed.—Saar v. Saar, 17 
peessedwia5. 

| Wash. In action for death of motor- 
ist whose automobile collided head-on 
with truck and trailer on straight, un- 
‘obstructed road on a ary, clear morn- 
‘ing, whether facts warranted the giv- 
ing of a formal last clear chance in- 
struction was a ‘‘question of law for 
‘the court to  decide.—Erickson Vv. 
Barnes, 107 P.2d 348. 

a § 665 

nal injury suit, where 
which instruction that 
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Ga. In suit to cancel deeds on 
grounds of grantor’s mental incapacity 
and grantee’s alleged undue influence 
where amended petition excluded any 


were without any consideration at 
all, or if there was a consideration and 
the consideration was grossly inade- 
quate, then only slight evidence would 
@ necessary to set the deeds aside 
was erroneous since it injected into the 
case an issue not supported by the evi- 
-dence.—Armour y. Lunsford, 15 8.H.2d 
6886. 
' Ga. In suit by_one of heirs and leg- 
-atees to have deeds executed by admin- 
istrators of wife’s estate and executors 
of husband’s estate cancelled as clouds 
on title, and to require administrators 
6 and executors to readvertise lands of 
both estates, and to enjoin them from 
purchasing at their own_ sale, trial 
 court’s refusal to charge jury that if 
_ there was scheme on part of purchaser 
at sale and administrators and execu- 
tors to the effect that purchaser was 
to bid off the property, not pay for it, 
and then deed it to certain heirs, in- 
cluding administrators and executors, 
without any consideration, sale would 
be void as against petitioner, was not 
error, in view of fact that there was 
no evidence to justify such a charge. 
Code, § 113-1720.—Guthrie vy. Moran, 
15 §.B.2d 890. 

Ga.App. Where, in actions involving 
automobile collisions, the only eyi- 
dence even tending to show that de- 
fendants were engaging in a race just 
before collision was testimony of wit- 
ness that two automobiles passed his 
truck at the same time and while his 
speed was about 30 to 35 miles per 

hour, and there were no allegations 
that the automobiles were racing, it 
_ was error for the trial court to charge 
that the plaintiffs were contending that 
defendants were racing.—Adams_ vy. 
Evans, 13 S.H.2d 845, 64 Ga.App. 515. 


Where there was no evidence that 
both automobiles of defendants collid- 
ed with automobile which plaintiff's 
deceased husband was driving and in 
; which the other plaintiff was riding, 
‘ it was error for the court to charge 
. that such automobile was in a collision 
with the automobiles of the defendants. 
—Adams v. Evans, 18 S.W.2d 845, 64 
Ga.App. 515. 

In actions against driver of one au- 
tomobile and owner of and driver of 
another automobile for death and in- 
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juries sustained in collision at inter- 
section between the automobile of one 


defendant and third automobile in 
which deceased was. driving, and in 


‘which injured plaintiff was riding, it 


was error to charge that injured 
plaintiff contended that deceased did 
not contribute to the extent of being 
the proximate cause of the collision 
between the deceased’s automobile and 
the automobiles of the defendants, 
where there was no evidence that the 
automobiles of all defendants collid- 


ed with the third automobile——Adams 
v. Evans, 13 S.H.2d 845, 64 Ga.App. 
515. 

Ga.App. In action for death of guest 


in automobile which collided with the 
rear of a_ parked truck, trial court 
erred in charging that a guest in an 
automobile cannot close her eyes to 
known or obvious dangers arising ei- 
ther from the acts of the driver or 
from the acts of others, and if there 
is a danger from either cause and the 
circumstances are such that it would 
become apparent to a person of or- 
dinary prudence in like circumstances, 
it is guest’s duty to do what a per- 
son of ordinary prudence would do, 
where there was no evidence from 
which jury could have found that 
guest, who was in back seat, could 
have avoided injury after discovering 
any negligence by exercise of ordinary 
care.—Mishoe vy. Davis, 14 8.H.2d 187. 
64 Ga.App. 700. 


Trial court erred in charging jury 
concerning alleged intoxication of driv- 
er of automobile in which deceased was 
riding under evidence.—Mishoe v. Da- 
vis, 14 S.H.2d 187, 64 Ga.App. 700. 


In action for death of guest in auto- 
mobile which collided with truck, trial 
court erred in instructing that no per- 
son shall operate a motor vehicle or 
motorcycle on any public street or 
st da oe while under the influence of 
intoxicating liquors or drugs, where 
there was no evidence that motorist 


was intoxicated.—Mishoe vy. Davis, 14 
S.E.2d 187, 64 Ga.App. 700. 
Ind.App. In action against railroad 


receivers for injuries to motorist who 
while proceeding at rate of three or 
four miles per hour on highway which 
was obstructed by dense smoke from 
a fire on adjacent railroad right of way 
was struck from the rear by another 
automobile, requested instructions that 
if jury found certain facts concerning 
smoke, motorist had duty to wait in a 
place of safety or to stop his automo- 
bile until smoke was dissipated were 
properly refused where evidence did 
not disclose that there was any place 
of safety in which motorist could wait 
and it was for jury to determine wheth- 
er motorist exercised reasonable care 
in proceeding as he did.—Pitcairn v. 
Whiteside, 34 N.E.2d 943. 


Ky. In action on fire policy covering 
merchandise where there was no evi- 
dence as to reasonable cash value of 
merchandise at cost with freight added, 
Jess depreciation, instructions submit- 
ting the measure of recovery ag the 
reasonable cash value at cost with 
freight added, less depreciation, were 
erroneous but not prejudicial where 
verdict was well within the range of 
evidence.—World Fire & Marine Ins. 
eo v. Tapp, 151 S.W.2d 428, 286 Ky. 


Ky. Where railroad switching crew 
removed partially loaded freight car 
from distillery loading platform so that 
an empty car could be placed on siding 
and while empty car was temporarily 
on siding. distillery employee knowing 
that car would have to be moved so 
that partially loaded car could be re- 
turned to platform began taking meas- 
urements and was injured when par- 
tially loaded car struck empty car, in 
action for injuries, instruction pre- 
dicating railroad’s liability upon knowl- 
edge of its servants of custom of dis- 
tillery employees to work on or about 
cars placed on switch by railroad was 
error in absence of evidence showing 
such custom and that switching crew 
knew or should have known of custom 
by ordinary care.—Louisville & N. 


act ay ; e eee ide “ 
Co. v. Houck, 151 S.W.2d 432, . 
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Mass. In action for injuries to pas-— 
senger on boarding street car, request- 
ed instruction that, if motorman pre- 
maturely caused step from which pas- 
senger was attempting to board car 
to be lifted and that lifting of step 
caused passenger to be thrown, that 
would be negligence, was_ properly 
refused where nothing in evidence sug- 
gested that lifting step caused any in- 
jury apart from a sudden or prema- 
ture start of car, and proof of such 
premature start was essential to plain- 
tiff’s theory of the case, and judge 
covered that subject without excep- 
tion.—Carson vy. Boston El. Ry., 33 N 
H.2d 701, 309 Mass., 32. ; 

Mass. In action for false imprison- 
ment, denial of plaintiff's request for 
instruction that pecuniary value of time 
lost in consequence of unlawful act was 
a proper element of damage was not er- 
ror where there was nothing in record 
to show the length of time that plain- 
tiff lost by imprisonment.—LDilodeau v. 
Maffei, 34 N.E.2d 687, 309 Mass. 287. 

Mo. Instruction on damages, au- 
thorizing award for past and future 
suffering, permanent injuries and loss 
of earnings, should not be given tn- 
less evidence justifies it, and caution 
should be used to avoid any idea of a 
double award.—Wild v. Pitcairn, 149 
S.W.2d 800. 

Mo. In will contest, instruction, that 
jury should find against will if they 
found that it was never read to tes- 
tator and that he did not read it him- 
self and that contents were not ex- 
plained to him and that he executed 
it without knowing contents thereof, 
was properly refused because not war- 
ranted by evidence.—Kadderly v. Voss- 
brink, 149 S.W.2d 869. 

In will contest, instruction that if 
it were found that, for about one year 
prior to testator’s death, son-in-law 
and nurse exercised control over tes- 
tator’s property and affairs and that 
testator looked up to son-in-law for 
advice, then son-in-law and nurse sus- 
tained fiduciary and confidential rela- 
tionship with testator, and that, if son- 
in-law or his wife and nurse were sub- 
stantial beneficiaries in will, then law 
presumed. that purported will was 
product of undue influence and it de- 
volved upon proponents to overcome 
presumption, was properly refused be- 
cause, not warranted by evidence.— 
Kadepn}s) v. Vossbrink, 149 S.W.2d 

In will contest, instruction that, if 
jury found that testator’s son-in-law 
and nurse were agents and had charge 
and control over business affairs of 
testator in his lifetime and as such 
were his confidential advisors in busi- 
ness affairs, then under such business 
relations a confldential and fiduciary 
relationship existed, held properly re- 
fused because not warranted by eyi- 
dence,—Kadderly v. Vossbrink, 149 §S. 
W.2d 869. 


Mo.App. In action for death benefit 
under certificate of membership in bene- 
ficiary association, instruction that 
plaintiff could not recover, if insured 
was, at time of becoming member, or 
thereafter became, intemperate in use of 
intoxicating liquors to such degree as 
to impair his health or produce delirium 
tremens causing his death, was prop-~ 
erly refused as inapplicable, in absence 
of evidence that insured’s death was 
due to his intemperance, and failing 
to take into consideration question of 
method provided by association’s con- 
stitution and by-laws for member’s ex- 
pulsion because of intemperance.—Neu- 
haus v. United Neighbors of Missouri, 
150 S.W.2d 590 

Mo.App. Instruction which author- 
ized jury to allow plaintiff damages 
for loss of past and future earnings 
was erroneous, in absence of evidence 
of what plaintiff was able to earn ei- 
ther before or after truck collision in 
which, he was _ injured.—Galentine vy, 
Borglum, 150 S.W.2d 1088. 

Mo.App. The giving of plaintiff’s in- 
structions submitting issue of actual 
malice to jury for consideration in 
awarding punitive damages was error 


way gt ee, , 


submissio 
ickle v. K 
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Neb, In action by. owner of farm 
against public power district by way of 
an appeal from an award of the coun- 
ty court in a condemnation proceeding 
by district for a right of way and 
permanent easement for the construc- 
tion, maintenance and operation of an 
electrical transmission line over farm, 
wherein there was no competent testi- 
mony relative to ‘‘menace or danger’ 
from the transmission line to those en- 
gaged in farming operations in the vi- 
einity of the transmission line, it was 
reversible error for trial court to give 
instructions relating to ‘‘menace or 
danger’ from the transmission line.— 
Rasmussen y. Central Nebraska Public 
zener & Irrigation Dist., 297 N.W. 


Ok. In action against corporation 
and against individual for injuries sus- 
tained by plaintiff when allegedly shot 
by individual while acting as special 
officer of corporation, it was not error 
for trial court to refuse to give de- 
fendants’ requested instructions con- 
cerning larceny, receiving stolen prop- 
erty, aiding and abetting in disposition 
of gasoline in evasion of state tax, 
rules concerning the right of officers to 
arrest. conditions on which an officer 
would be liable for attempted arrest, 
and question of injuries to bystanders 
in making arrests, in absence of evi- 
dence that individual fired while at- 
tempting to make an arrest for the 
commission of a felony.—Empire Oil & 
Refining Co. v. Fields, 112 P.2d 395. 


Or. In action for libel, where proof 
failed to show a causal connecti be- 
tween defamatory article and alleged 
business loss, instruction permitting re- 
covery for any loss to plaintiff’s busi- 
ness was error.—DeLashmitt v. Jour- 
nal Pub. Co., 114 P.2d 1018. 


Tex.Civ.App. In action for breach of 
marriage promise where there was no 
evidence that plaintiff had incurred 
any expenses in caring for child of 
which defendant was allegedly the fa- 
ther, and no evidence as to the amount 
of any such expenses, it was error for 
court to allow jury to consider such 
matters in arriving at amount of dam- 
ages—Boone y. Henry, 151 S.W.2d 
B23. 

Tex.Civ.App. In personal injury ac- 
tion, trial court did not err in failing 
to instruct the jury that in event they 
found that a cyst, discovered on ex- 
ploratory operation on the head of 
plaintiff's wife, existed prior to accident, 
plaintiff would be entitled to recover 
only to the extent that his wife’s in- 
juries had been aggravated, on ground 
that the evidence raised such issue, 
where there was no evidence that 
the cyst existed before the injuries but 
that the injuries caused the cyst, and 
one of the doctors merely testified on 
cross-examination that the cyst could 
have been caused by certain disease, and 
there was no evidence that plaintiff’s 
wife ever suffered from such disease, 
and court in special issue limited the 
jury in ascertaining the amount of dam- 
ages to those damages resulting directly 
and proximately from _the injuries.— 
Dallas Ry. & Terminal Co. v. Whitcomb, 
153 S.W.2d 527, error granted. 


of such an _ issue.——Van 
atz Drug Co., 151 S.W.2d 
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In action for death of man 
eranking another’s truck when struck 
by defendant’s truck, defendant’s re- 
quested instruction that where person 
accompanying motor vehicle driver has 
equal opportunity with that of driver 
to observe and learn condition on high- 
way at particular time and place, fails 
to do that which reasonably prudent 
person would do under same or similar 
circumstances to prevent injury, and 
sustains inj 


Ill.App. 


injuries because of such fail- 
ure, no action will lie for such injuries 
or his resulting death, was properly 
refused as inapplicable to facts, in view 
of evidence that deceased was walking 
ahead of truck on shoulder of road 
when motor thereof stopped and_he 
was asked to crank it.—Blachek v. City 


was no evidence to support 


LApp. 1. 4 

Iil.App. An instruction based on the 
assumption that a letter properly ad- 
dressed and mailed is presumed to have 
been received, was properly refused 
where the uncontradicted testimony 
showed that the letter in question was 
not properly addressed.—Janisco_ Vv. 
First Nat. Bank of Lockport, 35 N.H.2d 
828, 311 Ill.App. 296. 

Mo.App. In action for injuries to pe- 
destrian struck by truck while crossing 
street, wherein defendant received a 
sole cause instruction submitting the- 
ory that pedestrian walked into rear of 
truck, an instruction which in effect 
presented the occurrence as 4 mere ¢as- 
ualty within meaning of accident was 
properly refused, where evidence clear- 
ly showed the cause of the casualty.— 
Tramill v. Prater, 152 S.W.2d 684. 
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Ala. Charges which stated general 
rule requiring travelers to stop, look 
and listen before crossing railroad 
tracks, but which ignored proof tend- 
ing to show that switchman waved mo- 
torist to proceed across track, and that 
silence of automatic gong signal with 
which motorist was familiar indicated 
that way was clear, were properly re- 
fused as misleading.—Southern Ry. Co. 
v. Norris, 2. So0.2d 899. 

Ga.App. Where no documentary eyi- 
dence was introduced except plats, pic- 
tures and mortality tables, about which 
there was no conflict, instruction that 
jury had duty to reconcile, if possible, 
any conflict in the evidence so as to 
make the witnesses speak the truth, and 
that if there was any evidence which 
eould not be reconciled they should 
believe the evidence which seemed the 
most reasonable and most credible, was 
not improper as excluding documentary 
evidence from the jury’s consideratign. 
—Powell v. Jarrell, 16 S$.H.2d 198. 

Ga.App. In action for injuries sus- 
tained by truck occupant in collision be- 
tween truck and train, where evidence 
raised issue whether occupant’s injuries 
were permanent or temporary, a charge 
that jury should determine occupant’s 
life expectancy from book in possession 
of jury and should then calculate 
amount that should be awarded to 
occupant if she were entitled to re- 
eover at all, according to her expectan- 
ey of life, was erroneous because cal- 
culated to cause jury to understand 
that if they found occupant entitled 
to recover at all they were concerned 
only with amount of damages to be 
awarded for permanent injuries.—Pow- 
ell v. Jarrell, 16 $.B.2d 198. 

Ga.App. In action for injuries sus- 
tained by truck occupant in collision 
between truck and train, where truck 
driver had a suit pending against the 
same defendants for damages growing 
out of the same collision and both 
driver and occupant testified as to the 
manner in which collision occurred, the 
failure to include in charge on weight 
or preponderance of the evidence as 
laid down by statute, that jury might 
consider the interest or want of interest 
of the witnesses was reversible error. 
Code, § 38-107.—Powell v. Jarrell, 16 
§.H.2d 198. 


Iowa. Requested instruction that 
speed at which automobile was driven 
by defendant, at time of collision re- 
sulting in death of his guest, was in 
and of itself insufficient to warrant a 
finding of recklessness on the part of 
the defendant, was proper, but there 
was no error in refusal of that instruc- 
tion in action for death of guest, where 
there was evidence not only that auto- 
mobile was driven 75 to 80 miles per 
hour, but that it was on wrong side 
of highway at time of collision.—Mc- 
Klveen v. Townley, 299 N.W. 25, 230 
Iowa 688. 

Miss. Instruction that in assessing 
motorist’s damages jury could consider 
pain and suffering, mental anguish, 
bodily injuries, pecuniary loss and 
loss of capacity for work, was im- 
proper because not relating pain and 
suffering causally to physical injury, 
or relating physical injury causally 
and proximately to negligence, and be- 


a 8 pry 
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cause failing to require that all find- — 
ings as to liability and injuries be — 
based on preponderance of the caple 
dence, and even if correct in such re- 
spects, instruction was not proper un- _ 
less other instructions predicated lia- 
bility on such acts of negligence as 
were set forth in the declaration and — 
were developed by the evidence.—M. 
& A. Motor Freight Lines v. Villere, 1 
So.2d 788, 190 Miss. 848. Tite ae 
Mo. In action for damages as a re- 
sult of collision between motor vehicles 
traveling in opposite directions, under 
the Illinois statute providing that driv- 
ers of vehicles proceeding in opposi 
directions shall pass each other to the 
right, and upon roadways having width | 
for not more than one line of traffic — 
in each direction, each driver shall give 
to the other at least one-half of the 
main traveled portion of the roadway — 
as nearly as possible, if the evidence 
justifies any theory upon which a par-— 
ty could have been excused for being — 
on wrong side of the road, instructions 
excluding from consideration of jury 
any possible’ excuse or reason why 
party was on the wrong side of the 
road are erroneous. Smith-Hurd Stats. | 
Ill. c. 95%, § 152.—Cantwell vA ee 
149 S.W.2d 343. LP Ss aie ae 
Mo. In action for death of plaintiff's — 
husband fatally injured in automobile — 
accident, instruction that jury had no 
right to indulge in guesswork, conje 
ture, surmise, or speculation, but that 
jury should confine themselves to the 
facts detailed in evidence “and to thi 
inferences to be (trawn directly there- — 
from”, was not cbjectionable as with- 
drawing circumstantial evidence from 
the jury, since the quoted phrase rec- — 
ognized the right of the jury to con- — 
sider circumstantial evidence.—Menden- — 
hall v. Neyer, 149 S.W.2d 366. ate At 
Mo. In action for injuries, a defend-_ 
ant may base his instructions upon his 
own testimony and is not required to — 
submit his defense upon the facts © 
shown by plaintiff's evidence which he 
Ea Gas e200 v. Mild, 149 S.W.2d 
3 i 
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Mo.App. In suit for total and perma- 
nent disability benefits under group — 
policy providing for such benefits if 
insured should become disabled and 
thereby presumably continuously pre- 
vented for life from engaging in any 7 
occupation or performing any work — 
for compensation of financial value, in- 
struction purporting to cover entire 


totally and permanently disabled with. 
out submitting question of insured’s in 
ability to do remunerative work— 
Hayes v. Equitable Life Assur. Soe. of 5. 
US!) 150" Saya sateie® a 
In suit for permanent disability ben- 
efits under group policy by insured 
who made demand for payment and 
who claimed that there had been a 
waiver of proof of disability, instruc- ea 
‘ 


tion purporting to cover entire case and 
direct a verdict was inadequate in 
merely requiring jury to find that in- 
sured made demand for payment and 
that no proofs of claim were furnished 
by insurer, but not submitting is-- 
sue as to whether insurer waived fur- 
nishing of proofs of disability—Hayes 
v. Equitable Life Assur. Soc. of U.S. — 
150 S.W.2d 11138. ‘ 

Mo.App. Submission to jury of claim 
or defense on only part of material 
facts is error.—Luechtefeld v. Marglous, 
151, S.W.2d 710. XK 
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Cal.App. Litigants proposing a for- 
mula instruction must include the es- 
sential requirements which would make 
a verdict favorable to them proper.— 
Davis v. City and County of San Fran- 
eisco, 114 P20 359: 

Il.App. Where question of plain- 
tiff’s due care and contributory neg- 
ligenece was closely contested in per- 
sonal injury action against city, in- 
struction that, if jury believed from 
evidence and under the instructions 
that city was guilty of negligence as 
charged in complaint, and that plain- 
tiff was free from contributory negli- 
gence, then they should find city 
guilty, was reversibly erroneous, since 


it directed a verdict and failed to em- 
- brace all the facts essential to such a 
verdict, and error could_not be cured 
by other instructions.—Schumacher vy. 
- City of Naperville, 33 N.H.2d 730, 309 
Ill.App. 647. 
Md. In action for fire damage as re- 
sult of alleged negligence in installa- 
tion of a hot air furnace, prayers seek- 
ing a directed verdict for defendant, on 
ground that the plant was at time of 
fire being used before the installation 
had been completed, were properly re- 
fused as ignoring evidence of plaintiff 


before installation was completed was 
‘at the buyer’s risk had been waived.— 
Holland Furnace Co. v. Rollman, to 
- Use of New York Underwriters Ins. Co., 
+20 A.2d 500 
Mo. An 


is attorney is under no ob- 
ligation to insert directions on some 
additional issue looking to a verdict 
for his adversary or the defeat of a 
verdict for his client in a verdict di- 
ecting factual instruction wherein all 
‘acts essential to his client’s recovery 
or defense at law are fully and prop- 
tly submitted in language not  mis- 
eading.—Mendenhall v. Neyer, 149 S. 


Mo. An instruction that verdict must 
for defendant, if jury believed that 
idence was evenly balanced or that 
idence of plaintiff did not outweigh 
vidence of defendant, was _ erroneous 
s possibly preventing jury from prop- 
erly considering testimony of defend- 
ant’s witnesses favorable to plaintiff's 
ase.—Trower vy. Missouri-Kansas-Tex- 
s R. Co., 149 S.W.2d 792. 

Since instruction that burden was on 
gent to prove his case by prepon- 
ij 


erance of evidence, and that _ verdict 
must be for defendant, if jury believed 
hat evidence of plaintiff did not out- 
igh that of defendant, was erroneous 
part as_ possibly preventing jury 
rom properly considering testimony of 
defendant’s witnesses favorable to 
‘plaintiff’s case. Supreme Court can- 
ot say, on appeal from order granting 
laintiff new trial after verdict for de- 
endant, that no prejudice resulted to 
plaintiff from giving of such instruc- 
tion.—Trower v. Missouri-Kansas-Tex- 
s R. Co., 149 S.W.2d 792. ‘ 

Mo. In submitting a sole cause is- 
ue in an action for injuries, instruc- 
ion submitting it must hypothesize 
he facts in evidence upon which it is 
based.—Long vy. Mild, 149 S.W.2d 853. 
In an action for injuries, a separate 
independent ground of negligence hy- 
_ pothesized as a complete defense by it- 
. self must be complete and sufficient in 
itself in the findings it requires as well 
as warranted by the evidence.—Long 
v. Mild, 149 S.W.2d 853. 

Mo. The primary purpose of instruc- 
tions must be to inform the jury as 
triers of facts what fact issues should 

be favorably decided to reach each pos- 

sible verdict, and hence mere. state- 

ments of abstract legal propositions do 

not make proper instructions, but in- 

stead each instruction authorizing the 

finding of a verdict for »nlaintiff or for 

= defendant on an affirmative defense 
‘ must require the finding of all essential 
*. 


by fact issues necessary to establish the 
=! legal proposition upon which the right 
7 to it is based.—Stanich v. Western 
Union Tel, Co., 153 S.W.2d 54. 
Mo.App. In executor’s action on 
notes payable to testator, where testi- 
mony was conflicting as to whether 
testator received and accepted govern- 
ment bonds from defendant in full pay- 
ment of notes and court instructed jury 
to return verdict for defendant if they 
found such fact from evidence, verdict 
and judgment for plaintiff were proper 
~ as against contention that court and 
jury ignored evidence of such fact.— 
Morris v. Freyer, 151 S.W.2d 515, 
Mo.App. An instruction that driver 
of automobile in which injured guest 
and husband were riding had duty to 
exercise highest degree of care, that if 
driver permitted his automobile to col- 
lide with another without negligence 
on part of other driver and that if 
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driver’s failure to have automobile un- 
der control was sole cause of accident, 
then other driver and his employer 
were not liable, was erroneous because 
not hypothesizing facts showing that 
other driver was not guilty of negli- 
gence, since in a so-called sole cause 
instruction the facts must be hypothe- 
sized.—Hillis: y. Hage, 151 S.W.2d 717. 


es 

C.C.A.Cal, Where trapeze artist en- 
tered into contract with circus where- 
by the artist agreed, as an independ- 
ent contractor, to give her perform- 
ances in circus, in the artist’s action 
for injuries sustained while perform- 
ing as a trapeze artist, requested in- 
struction that, if she knew and appre- 
ciated the peril of the work in which 
she was engaged and chose to engage 
in the work which exposed her to such 
peril, she could not recover, was fatal- 
ly defective because not containing 
some such words after the words “she 
cannot recover” as “if her injuries were 
caused by such peril’.—Ringling Bros.- 
Barnum & Bailey Combined Shows v. 
Olvera, 119 F.2d 584. i 

C.C.A.N.C. In action on fire policy, 
requested instructions that if one of 
automobiles covered by proofs of loss 
was not in fire but in possession of 
witness, jury should answer in affirma- 
tive issues of fraud and false swear- 
ing on part of insured were properly 
refused, as failing to embrace ele- 
ment of guilty knowledge, particularly 
where point to which requested in- 
structions were addressed was ade- 
quately covered in another portion of 
trial court’s charge.—American Ins. Co. 
Cau eee Nod) vo Vann, 218.20 
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Ala, An instruction that, if plain- 
tiff’s and defendant’s automobiles ap- 
proached intersection at approximately 
the same time and plaintiff’s automo- 
bile was on the right of defendant’s au- 
tomobile, plaintiff was required to 
yield right of way and failure to do 
so constituted negligence as a matter 
of law, was defective in pretermitting 
the element that plaintiff’s negligence 
proximately contributed to the injury. 
—Crotwell v. Cowan, 198 So. 126. 

Ala. Requested charge that it is the 
duty of a motorist to give timely 
warning of his approach to other users 
of highway and if truck driver failed to 
give such warning and his failure so to 
do was the proximate cause of injury 
and death of bicyclist then recovery 
could be had for death of the bicyclist, 
was properly refused, since it preter- 
mitted consideration of contributory 
negligence in that it declared right to 
recovér if the driver’s failure to blow 
horn was proximate cause of injury, 
though it may not have been the sole 
proximate cause, and though negligence 
of bicyclist might have also been a 
proximate contributing cause.—Francis 
v. Imperial Sanitary Laundry & Dry 
Cleaning Co., 2 So.2d 388. 


Ark. In action for injuries sustained 
when automobile in which plaintiffs 
were riding was struck by automobile 
approaching from the rear, instruction 
submitting issues of negligence, con- 
tributory negligence, and injuries was 
not objectionable because of failure 
to mention the stopping of plaintiffs’ 
automobile on right-hand side of road 
before crossing road in front of de- 
fendant’s automobile, where such stop, 
if any, was merely momentary.—Co- 
hen vy. Ramey, 147 S.W.2d 338. 


Cal.App. In action against motorist 
for death of pedestrian who was struck 
By. automobile while crossing highway 
at a point other than an intersection or 
pedestrian crossing, where evidence in- 
dicated that pedestrian was contribu- 
torily negligent, an instruction that 
every person has right to presume that 
another will perform his duty and obey 
law, etc., was prejudicial against mo- 
torist, where instruction omitted ques- 
tion of pedestrian’s freedom from con- 
tributory negligence. Vehicle Code, §§ 
87, 562, St.1935, pp. 99, 188.—Watking 
vy. Nutting, 104 P.2d 413. 

Cal.App. Instruction that mere ab- 
straction or lack of attention to the 
condition of the sidewalk by pedestrian 


ie se pe) Dy : 
passing over it cannot as a m 
law be assigned as contributory n 


contributorily negligent where his at- 
tention is diverted and opening is not 
noticed was proper, as against conten- 
tion that instructions ignored manda- 
tory provisions of traffic laws, where 
violation of traffic laws, if any, was 
not proximate cause of accident.—Os- 
rowitz v. Market Inv. Co., 104 P.2d 681. 

Cal.App. In motorist’s action against 
owner and driver of approaching truck 
and driver of automobile following the 
truck, for damages sustained when mo- 
torist and automobile collided in cen- 
ter lane of three-lane highway, in- 
struction to find for motorist and 
against owner and driver of truck and 
driver of automobile if motorist was 
not negligent and if truck driver was 
econtributorily negligent, wags prejudi- 
cial error for omission of negligence 
of driver of automobile—Warwick v. 
Maneely, 104 P.2d 831, followed in 
104 P.2d 838, two cases. 

In motorist’s action against owner 
and driver of approaching truck and 
driver of automobile following. the 
truck, for damages sustained when mo- 
torist and automobile collided in cen- 
ter lane of three-lane highway, instruc- 
tion to find for motorist if owner and 
driver of truck and driver of automo- 
bile failed to establish defense of con- 
tributory negligence of motorist, was 
prejudicial error, for omission of neg- 
ligence of owner and driver of truck 
and driver of automobile—Warwick y. 
Maneely, 104 P.2d 831, followed in 104 
P.2d 838, two cases. 

Cal.App. Instruction that negligence 
on part of defendant was of no conse- 
quence unless it was the proximate 
cause of the accident was not error as 
against contention that instruction 
should have stated that negligence on 
part of either plaintiff or defendant was 
of no consequence ‘unless the proximate 
cause of the accident.—Miller y. Cran- 
ston, 106 P.2d 963. 


Cal.App. In motorist’s action for in- 
juries sustained in collision, refusal of 
proffered jnstructions on the doctrine 
of “reg ipsa loquitur’ was not error 
where circumstances of accident were 
fully explained by witnesses and there 
was no reason for application of the 
Gogerines Miler y. Cranston, 106 P.2d 


Cal.App. An instruction purporting 
to State all of the conditions upon 
which liability could be imposed up- 
on defendant must correctly set forth 
all the conditions necessary, and the 
exclusion of one necessary element con- 
stitutes reversible error and even a 
correct instruction in another part of 
the charge of a matter omitted from 
see Sule Nae aa does not rec- 
ify e error.—Spear y. Leue 
112 P.2a 43. 2 Be TD ane: 


Cal.App.. In motorist’s action for 
personal injuries sustained in collision 
with an overtaken automobile which 
had started to make left ‘turn into 
driveway, instruction that if defendant 
driver neglected any duty or duties 
imposed upon him by law or duty im- 
posed upon him to be generally care- 
ful in operation of automobile, and 
that accident could not have been 
avoided b plaintiff motorist even 
though plaintiff motorist had observed 
all demands of law and good judg- 
ment because of recklessness and care- 
lessness of defendant, jury should find 
for plaintiff, was improper, since it did 
not contain necessary elements that de- 
fendant’s negligence must have been 
proximate cause of accident and that 
contributory negligence proximately 
contributing to accident would bar re- 
ae eae v. Leuenberger, 112 P. 


Cal.App. In action for injuries sus- 
tained when municipally owned street 
car in which passenger was riding col- 
lided with privately owned street car, 
refusal to give privately owned street 
car company’s proposed formula in- 
struction, which was restricted to single 
claim that operator of municipal car 
refused to yield right of way, was prop- 
er as attempting to stress a specific 
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ligence and that a pedestrian is not 


Ga. Where orig 
paid, and creditor's original ecross-action 
Anvolved $166.94 note, and creditor's 
amended cross-action involved $166.94 
balance due on $212.80 note and previ- 
ous indebtedness covered by $166.94 
note. instruction charging jury to find 
for debtor in the event $175.80 note had 
been paid, provided they should also 
find that the $166.94 note had been 
fraudulently procured, was erroneous 
as nullifying the effect of the amend- 
ment, under which creditor would be 
entitled to recover any unpaid balance 
on $212.80 note even though $166.94 re- 
" newal note given thereafter might have 
been fraudulently procured.—Black- 
shear Mfg. Co. v. Harrell, 12 S.E.2d 
328; 191 Ga. 433. 

Ga. In suit by testator’s grandchil- 
dren to establish a resulting trust, in- 
struction that, if grandchildren had an 
interest in the realty when title was 
taken in the name of their mother, then 
deed under which defendants claimed 
title conveyed only interest of the 
mother, and the children’s interest was 
not affected by that deed, and that, if 
grandchildren had an interest in the 
realty when title was taken, they still 
had that interest and were entitled to 
a verdict, was objectionable because it 
excluded question of notice and good 


faith.—Lewis v. Patterson, 12 S.H.2d 
H93, 191 Ga. 348. 
Ga. In suit to enjoin trespass, 


wherein defendant filed cross-action to 
recover for manufactured value of tim- 
ber alleged to have been cut by plain- 
tiff from defendant’s land, charge that 
there was no evidence to _ indicate 
what kind of lumber was made out of 
timber, and that jury would probably 
have to take the lowest estimate, was 
not erroneous on ground that charge 
instructed jury that if they found for 
defendant, to find manufactured value 
of timber cut, without instructing jury 
that if plaintiff was not a willful tres- 
passer, then recovery should be based 
on value of timber after deducting ex- 
pense of manufacturing and cutting 
timber.—Lawson y. Branch, 12 S.E.2d 
641, 191 Ga. 311. 

Ga.App. In action against railroad 
for death of brakeman who was 
crushed against moving train at cross- 
ing by swerving automobile which he 
was flagging when train was backed 
over crossing, that trial court in charg- 
ing on question of reduction of dam- 
ages failed to charge concerning jury’s 
consideration of question whether 
death was caused by negligence of au- 
tomobile driver and limited jury to 
question of negligence of brakeman and 
railroad was not erroneous, since any 
negligence of driver not the sole and 
proximate cause of death would not 
bar recovery as against railroad.— 
Southern Ry. Co. v. Blanton, 10 8.H.2d 
430. 

In action against railroad for death 
of brakeman who was crushed against 
moving train at crossing by swerving 
automobile which he was flagging when 
train was backed over crossing, charge 
concerning whether brakeman was put 
in a position of peril by approach of 
automobile and consequent duty of 
railroad’s servants was not erroneous 
as inapplicable, as placing on engineer 
a greater duty than that imposed by 
law, or as excluding question whether 
peril was created by brakeman or by 
separate act of automobile driver.— 
Southern Ry. Co. v. Blanton, 10 8.H.2d 
430. 

Ga.App. In action for death of mo- 
torist in collision with train at rail- 
road crossing, charge that, if motorist 
had been on or near crossing or at any 
place he was entitled to be, he would 
have been warranted in assuming that 
whole world would be diligent in re- 
spect to him and his safety, was prop- 
erly refused for want of qualification 
respecting motorist’s negligence in ap- 
proaching crossing. Code 1933, § 94- 
50$.—Edwards vy. Atlanta, B. & C. R. 
Co., 10 S.B.2d 449. 
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‘ perpt contributory 
and comparative negligence was not 
subject to criticism on ground. that 
under the facts the judge should have 
qualified the portion with a charge on 
willful and wanton  negligence.—Hd- 
wards v. Atlanta, B. & C. R. Co., 10 S. 
H.2d 449. Be mits 

Ga.App. A charge as to the law of 

comparative negligence was not errone- 
ous because the trial court failed to 
qualify the charge by stating that the 
plaintiff could not recover if the negli- 
gence of her agent was equal to or 
greater than that of the defendant. 
Code 1933, § 94-703—Southern Ry. Co. 
v. Maddox, 11 S.H.2d 501. 
_ Charge that if plaintiff was entitled 
in jury’s judgment to recover, she 
would be entitled to recover the differ- 
ence in the market value of her auto- 
mobile before and after collision with 
engine, should have been qualified by 
informing jury that if driver of auto- 
mobile was also at fault, though his 
negligence was not equal to or greater 
than that of the railroad, plaintiff could 
nevertheless recover something but not 
the full amount of the difference be- 
tween the market value of the auto- 
mobile before and after the collision,.— 
Southern Ry. Co. v. Maddox, 11 S.E. 
207501. 

Charge that if jury did not believe 
that plaintiff was entitled to a verdict, 
if jury believed that collision between 
plaintiff's automobile and railroad’s en- 
gine and plaintiff's ensuing damage 
were caused by failure of driver of 
automobile to exercise ordinary care, 
or if jury believed that collision and 
ensuing damage, if any, were the re- 
sult of an accident as previously charg- 
ed, it was jury’s duty to find for rail- 
road, was proper and did not limit the 
defense by withdrawing from the jury 
other portions of the charge in which 
the court properly instructed the jury 
as to the doctrine of comparative neg- 
ligence and burden of proof.—Southern 
Ry. Co. v. Maddox, 11 §.H.2d 501. 

Trial court’s failure, in charging on 
contributory negligence, to instruct 
jury as to burden of proof resting on 
plaintiff, while charging that burden 
was on defendant to prove plaintiff’s 
contributory negligence as pleaded, was 
not error, where court in that instruc- 
tion stated that burden of proving con- 
tributory negligence rested on defend- 
ant only after plaintiff made a prima 
facie case, and court had already 
charged jury that plaintiff could only 
recover by proof that defendant was 
negligent as alleged and that burden 
rested on defendant in accordance with 
rule that burden of proof generally lies 
on party asserting or affirming a fact 
and to existence of whose case or de- 
fense the proving of such fact is essen- 
tial. Code 1933, § 38-103.—Southern 
Ry. Co. v. Maddox, 11 S.H.2d 501. 


Ga.App. In action by employer who 
operated a printing company, against 
former employee for amounts advanced 
by employer to the employee’s credi- 
tors, wherein employee filed cross-ac- 
tion, for value of property which em- 
ployee had furnished for use in the 
company when employee commenced 
work, charge concerning contentions of 
the employee that employer was indebt- 
ed to employee and that the indebted- 
ness should be credited with an amount 
which the employee conceded should be 
allowed the employer, was not errone- 
ous on ground that court failed to in- 
struct jury which found for employer 
on the cross-action, concerning items 
comprising the ceredit—Thompson vy. 
Lyon, 12 S.H.2d 155. 


Ga.App. Where there is conflicting 
and contradictory evidence regarding 
existence of a fact, the court may 
hypothetically state the fact as existing 
and predicate his charge upon it, but 
the hypothetical statement must con- 
tain all the essentials necessary to sup- 

ort the verdict indicated.—Hmpire 

ortg. & Iny, Corporation y. Donald- 
son, 12 S.H.2d 489. 

Ga.App. In proceedings wherein de- 
fendant filed an affidavit of illegality to 
the levy on defendant’s personalty of 
an execution in favor of plaintiff al- 


with 


# 3 erate 

leging that defendant was n 
etition and process i 
in which judgment upon which e 
tion was issued was rendered, ch 
jury that, if defendant filed affidavit 
first term of court after he discovered — 
that return of service had been made, — 
jury should find for defendant, was er- — 
ror as excluding from jury’s considera- 
tion the issue whether defenda in 
fact had been served. Code, § 81-214. 
Benton vy. Maddox, 16 S.H.2d 141.— 

In proceedings wherein defendan : 
an affidavit of illegality to the levy on — 
defendant’s personalty of an execut: ix 
in favor of plaintiff alleging that 
fendant was not served with petitio 
and process in action in which judg 
ment upon which execution was i; 
sued was rendered, at if! 


charging th 
defendant was never served by s 
with a copy of original petition 
process a verdict should be found ’ 
defendant was error as excluding from 
jury’s consideration the question whet 
er defendant had filed his traverse 
sheriff’s return of service within t 
required by 
Benton v. Maddox, 


motion, and that if jury believed th: 
plaintiff was attempting to board stre 
car while it was in motion he cout 
recover for injuries sustained in fall 
from street car, was erroneous because 
the mere fact that plaintiff was violat-_ 
ing ordinance would not bar right to — 
recover unless the unlawful act E 
mately contributed to the accident, 
did not require reversal where evi i 
showed that plaintiff attempted to 
board car after it was in motion which 
caused the accident and that there was — 
no negligence on part of the defendant 
since the plaintiff could not recover r 
gardless of the existence of any or 
nance.—Bain v. Richardson, 29 
868, 307 Ill.App. 238. 

Ind. Instruction that jury shou 
receive no impressions of the ea 
from any other source “except as tes 
tified to by the witnesses produced i 
this trial, and the law’ of this 
in these instructions,’ was erron 
as excluding documents and _ stip 
tions which were in evidence and 
ments of counsel.New York Life In: 
Co. v. Kuhlenschmidt, 33 N.E.2d 34 

Ind.App. In automobile occupant’s — 
action for injuries sustained when pre- 
ceding automobile was allegedly driven 
to left of center line of highway and 
struck automobile approaching from 
opposite direction which then collided 
with automobile in which occupant was 
riding, instruction given at request of 
driver of approaching automobile on 
subject of proximate cause was not ob- 
jectionable on ground that it prevent- 
ed jury from determining under all the i 
evidence the proximate cause of the ~ 
occupant’s injury.—Jones v. Cary, 31. iL 
N.B.2d 74. ae 

Ind.App. In action for repayment of — 
money had and _ received by vendors 
under contract for sale of land, in- 
struction that vendee was entitled to 
recover the purchase money if vendors 
defaulted in carrying out terms of the 
contract by failure to execute deeds — 
when they were due was properly re- — 
fused because eliminating from consid- 
eration any excuses for nondelivery at — 
that time—Kolling v. Martin, 33 N. 
E.2d 808. Bd 

Md. In action against drawee for 
breach of promise to honor future | 
drafts, prayer not requiring jury to 
find that drawee refused to accept and 
pay drafts mentioned in the declara- 
tion as dishonored was open to formal 
objection.Snyder & Blankfard Co. y. 
Farmers Bank of Tifton, 16 A.2d 837, 
178 Md. 601. 

Md. A prayer not affording adequate 
guidance to jury in determining wheth- 
er agent was authorized and acted 
within scope of his employment, and 
ignoring testimony tending to show 
principal’s ratification and adoption of 
agent’s act, was too general in terms, 
and was properly rejected.-Snyder & 
Blankfard Co. v. Farmers Bank of Tif- 
ton, 16 A.2d 837, 178 Md. 601. - 
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Md. In employee’s action for dam- 
ages for wrongful discharge, instruc- 
tion that jury, if they found for em- 
4 ployee, should allow him the contracted 
price for his services per week for 
period of employment contracted for, 
‘was improper and constituted reversible 
error, in that it ignored possibility that 
employee could have mitigated the dam- 
ages by working elsewhere in similar 
- employment.—Atholwood -Development 
Co. v. Houston, 19 A:2d 706. : 
‘Mass. In action involving negligence 
sof :~defendant’s servant, plaintiffs. re- 
quests for rulings as to the legal effect 
of a part only of the facts which might 
have been found bearing upon the 
conduct of defendant’s servant were 
properly denied.—Sundelof vy. Simco 
aoe Co., 29 N.H.2d 190, 302 Mass. 
603. 


Mass. The trial judge was not re- 
quired to instruct jury as to what 
might be effect of a part of evidence 
taken separately when it was accom- 
panied and connected with other, evi- 
dence tending to establish main issue. 
-—Klein y. Keresey, 29 N.E.2d_ 708. 

Mass. A party cannot as of right 
require judge to give instructions bas- 
ed upon a part of the evidence that 
has been introduced upon an issue of 
fact.—Zawacki v. Finn, 29 N.H.2d 730. 
Mass. In action for rent under lease 
hich was modified to provide for re- 
duction of rent to be paid monthly 
advance and if rental. was not paid 
within five days from date when due, 
- original lease was to be effective, fail- 
ure to charge that effect to be given 
to acceptance by lessors of monthly 
rent checks at reduced rate could not 
be lessened by complaints made by les- 
-sors to lessee on account of delayed 
payments of rent was not error, where 
issue for jury was that of waiver of 
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ruling 
hich related only to part of the evi- 
nee which did not present a separate 
issue was not error.—Town of Lakeville 
-y. City of Cambridge, 30 N.E.2d 266, 
305 Mass,: 256. 
Miss. An instruction that if dece- 
dent was not at time of crossing acci- 
dent directing or controlling move- 
ments of truck on which he was riding, 
negligence, if any, of truck driver could 
. not be imputed to decedent was errone- 
ous as omitting qualification that a 
passenger must do something for his 
own safety and protection, such as give 
 seasonable warning or remonstrance, 
where the evidence in jury’s opinion 
may disclose that he is aware of im- 
- +pending danger which driver has over- 
——- Jooked or has not observed, or to which 
' driver seems to be indifferent—Colum- 
bus & G. Ry. Co. v. Robinson, 198 So. 
749. 
Mo. In action against trustee of 
railroad for injuries sustained in cross- 
ing accident which happened in Ar- 
kansas refusal of trustee’s instruction 
that if whistle or bell were sounded 
for statutory distance, and fireman did 
not see truck after it. stopped near 
crossing in time to have stopped train, 
or to have slackened speed thereof, or 
caused engineer to do so and the 
erossing Was reasonably safe for ve- 
hicular traffic, jury should find for 
trustee, was proper, since instruction 
ignored fireman’s duty, under Arkansas 
statute, to keep a constant lookout. 
'  Pope’s Dig.Ark. § 11144.—Smith  y. 
Thompson, 142 S.W.2d 70. 
Mo. An instruction on credibility of 
witnesses, which did not limit its ap- 
a plication to witnesses who had ap- 
peared before jury but authorized con- 
sideration of a witness’ interest in re- 
sult and in relation to or feeling toward 
the parties, was not erroneous as 
omitting reference to the witnesses who 
testified by deposition.—Monsour y. Dx- 
celsior Tobacco Co., 144 S.W.2d 62. 
Mo. Plaintiff’s instruction, undertak- 
/ ing to cover the whole case, must em- 
body, all elements necessary to his re- 
: eovery.—Griffith v. Delico Meats Prod- 
ucts Co., 145 S.W.2d ‘431, 


Mo. Where highway  commission’s 


own evidence established that it was 
duty of commission’s project engineer 
to establish a bench mark and_ base 
thereon the grade to which viaduct was 
to be built by contractor, instruction 
that the construction contract provided 
that contractor should be responsible 
for accuracy of all dimensions and ele- 
vations, and that there was no obliga- 
tion on the commission to furnish con- 
tractor with such dimensions and ele- 
vations, was erroneous and prejudicial 
because it might be understood to 
eliminate from consideration the al- 
leged delays in furnishing the contrac- 
tor the grade to which he was required 
to construct viaduct.—Gillioz v. State 
Highway Commission, 153 S.W.2d 18. 

Mo.App. An instruction directing 
verdict for plaintiff upon a finding that 
defendant negligently failed to ring 
locomotive bell or sound whistle at 
least 80 rods from crossing and failed 
to keep bell ringing or whistle sound- 
ing until highway was reached, and 
that such failure directly and proxi- 
mately caused collision, and that plain- 
tiff was in exercise of ordinary care for 
his own safety, was not objectionable 
as ignoring defendant’s evidence that 
at time of accident a crossing watch- 
inan was standing in middle of cross- 
ing waving a red lantern, since waving 
lantern did not relieve defendant from 
performing duty imposed by statute. 
Smith-Hurd. Stats.Ill. c. 114, § 59.— 
Amos v. Terminal R. Ass’n of St. Louis, 
142, S,W.2d .787. 

Mo.App. In action for balance due 
on price of rugs and carpets,.an in- 
struction that if jury should find from 
evidence: that plaintiff sold rugs and 
earpets to defendant for agreed price 
of $2,393.08 and that defendant paid 
plaintiff $2,000 which was eredited on 
account, verdict should be for plaintiff 
for $393.08, with interest thereon from 
date of demand, was not erroneous on 
ground that it ignored defendant’s de- 
fense of accord and satisfaction, where 
defendant did not make such defense.— 
Asadorian Rug Co. v. Chandeysson, 144 
S.W.2d 199. 


Mo.App. In action for injuries to 
high school pole vaulter who fell when 
pole broke, an instruction was not er- 
roneous because it allowed a _ verdict 
without requiring jury to find that 
athletic goods company which sold the 
pole to high school failed to give no- 
tice to the school of characteristics, 
limitations or defects of bamboo poles 
or that school did not know the char- 
acteristics or defects and as ignoring 
evidence that company gave notice that 
poles were liable to break and _ split, 
where statements in company’s cata- 
logue that company did not guarantee 
poles against breaking or splitting did 
not constitute notice that pole wags or 
might be defective—MecCormick vy. Lowe 
& Campbell Athletic Goods Co., 144 
S.W.2d 866. 

Mo.App. In action on life policy, 
giving of plaintiff’s instruction that, if 
jury found that defendant issued policy 
payable to plaintiff and that policy 
was in full force and effect when in- 
sured died, verdict should be for plain- 
tiff, was not erroneous as ignoring de- 
fense that policy had lapsed for fail- 
ure to pay a particular premium, where 
defendant’s given instruction charged 
that if that premium was never paid 
verdict must be against plaintiff and in 
favor of defendant.—Hill v. Connecticut 
Mus Ins. Co. of Hartford, 146 S.W.2d 

ol. 

Mo.App. An instruction that if sales- 
man, while purporting to act as agent 
for defendant, signed) a memorandum 
of purchase and sale and if subsequent- 
ly thereto defendant’s president, with 
knowledge of sale, promised that mer- 
chandise would be delivered to plaintiff, 
defendant ratified sale, if any, by sales- 
man and was bound thereby, was not 
objectionable as not permitting jury 
to pass upon question whether sales- 
man was an agent for a third party 
when contract was made—wWeil Cloth- 
ing Co. v. National Garment Co., 148 S 
W.2d 586. 

In action for damages for bréach of 


-eontract — 
- plaintiff plaintiff dealt 
salesman in making contract, 


struction respecting acts of salesm: 
in connection with contract and ratifi- 
cation of such acts by defendant was 
not objectionable as failing to submit 
to jury. question whether salesman was 
acting in behalf of a third party rather 
than defendant where evidence was in- 
troduced in support of plaintiff’s trial 
theory that salesman purported to act 
on behalf of defendant.—Weil Clothing 
Co. v. National Garment Co., 148 S.W. 
2d 586. 

In action for damages for breach of 
contract for sale of merchandise to 
plaintiff where plaintiff dealt with a 
salesman in making contract, an in- 
struction respecting acts of salesman 
in connection with contract and ratifi- 
cation of such acts by defendant 
through an individual who was claimed 
to be defendant’s president was not ob- 
jectionable as taking from jury ques- 
tion whether individual was acting as 
president of a third party, which was 
a corporation, and whether ratifica- 
tion of contract by individual was in 
behalf of third party.—Weil Clothing 
Co. v. National Garment Co., 148 S.W. 
2d 586. 

Mo.App. In action against street car 
company for injuries sustained by mo- 
torist as result of collision with street 
ear occurring in Illinois, even if Illinois 
statute requiring operator of motor ve- 
hicle meeting upon public highway any 
other vehicle to seasonably turn to 
right of center of highway so as to 
pass without interference was applica- 
ble, defendant’s requested instructions 
based on such statute were properly 
refused, where instructions wholly ig- 


nored fact that motorist acted under | 


compulsion of an emergency which 
caused him to suddenly swerve his 
automobile to the left. Smith-Hurd 
Stats.Ill. ¢. 9514, § 54:—Dillard v. Bast 
St. Louis Ry. Co., 150 S.W.2d 552. 

Mo.App. In action against railroad 
and operator of motor train for death 
of trailer-truck occupant in collision, 
instructions that if truck driver was 
negligent and his negligence was sole 
cause of collision, verdict should be for 
defendant. were properly refused be- 
cause failing to submit that negligence 
of driver could not be imputed to oceu- 
pant or that collision, to preclude re- 
covery, was not due to negligence of the 
defendants.—Brown v. Alton R. Co., 151 
S.W.2d 727. 

_Mo.App. Generally, where an instruc- 
tion for plaintiff in a negligence case 
directs a verdict for plaintiff, the in- 
struction must require a finding that 
the defendant’s act or failure to act con- 
stituted negligence, and that such neg- 
ligence was direct and proximate cause 
of injury, and when such instruction 
fails to. require such findings, the giv- 
ing thereof is reversible error.—Jab- 
lonski.v. May Department Stores Co., 
153 S.W.2d 786. 

In action for injuries sustained by in- 
fant on escalator in store, instruction 
that verdict should be for plaintiff if 
jury found that defendant failed to sta- 
tion a guard at escalator and that such 
failure was negligence was reversible 
error because not requiring a finding 
that the negligence hypothesized was 
cause of infant’s injury, notwithstand- 
ing admissions by counsel for store 
owner that escalator was operated as 
alleged and that child’s fingers were 
inserted in apertures of comb plate, in 
absence of any admission that failure to 
have attendant was proximate cause of 
injury.—Jablonski v. May Department 
Stores Co., 153 S.W.2d 786. 

N.Y. In action for damages from 
collision of trolley car and_ truck, 
wherein issues of extent of obstruc- 
tion of view and sounding of bell or 
whistle were close, instruction that mo- 
torman should not have been going so 
fast that he could not stop and pre- 
vent crashing into automobile crossing 
track, even though motorist took 
chances in crossing, was erroneous and 
required reversal, because it misstated 
the law and eliminated contributory 
negligence as a defense.—Mead y. Lou- 
er, 33 N.E.2d 534, 285 N.Y, 230, re- 


mortgage on ground of defendant’s re- 
fusal to-accept plaintiff’s tender of bal- 
ance due after his last payment on 
stipulated day of month with interest, 
instruction to find for plaintiff on issue 
whether sum tendered was amount due 
on date of tender, if jury found that 
there was then due balance of only 
stated sum, which with interest would 
amount on such date to sum tendered, 
without calling jury’s attention to 
plaintiff's testimony that he reduced 
principal to amount of such balance on 
date of such payment, claimed no other 
payment thereafter, and tendered sum 
alleged after subsequent monthly pay- 
ment date, was error prejudicial to de- 
fendant, so as to entitle him to new 
trial.—Duke y. Pugh, 11 S.H.2d 868, 218 
N.C. 580. 

Ohio App. In action against ware- 
houseman to recover for damages to 
and loss of goods in its possession re- 
sulting from unprecedented flood, a 
charge which eliminated proposition of 
warehouseman’s negligence contribut- 
ing to the flood waters causing the 
damage was objectionable.—Dixie 
Wholesale Grocery v. Baltimore & Ohio 
Warehouse Co., 28 N.W.2d 694, 64 Ohio 
App. 241. - [ 4 

Ohio App. In malpractice action, in 
which patient claimed that physician 
was negligent in injecting alcohol into 
patient’s veins instead of a proper 
Joeal ansesthetic, that physician was 
negligent during process of an op- 
eration, and that physician was negli- 
gent in post-operative treatment and 
care of patient, trial court erred in giv- 
ing special charge requested by physi- 
cian stating that “the plaintiff must 
prove by a preponderance of the evi- 
dence that the defendant injected alco- 
hol into the plaintiff”, since natural in- 
ference from such charge was that pa- 
tient’s case failed if such fact was not 
established and there was more than 
one issue of negligence.—Abercrombie 
v. Roof, 28 N.H.2d 772, 64 Ohio App. 
365 


Ohio App. In action for damages 
growing out of intersectional automo- 
bile collision, requested special charge 
that if jury found that plaintiff enter- 
ed intersection a moment or two before 
defendant who was approaching from 
the right, it was his duty to yield right 
of way to defendant and that if that 
was the fact jury must find for defend- 
ant, if defendant approached intersec- 
tion from the right in a lawful man- 
ner, was properly refused, since charge 
ignored defendanrt’s duty to exercise 
reasonable care while in the act of 
crossing intersection.—Williams v. 
Judd, 34 N.H.2d 799. 

Okl. Where plaintiff motorist, whose 
engine was stalled because of rain, 
stopped automobile on pavement and 
defendant’s truck coming from opposite 
direction stopped with left side less 
than three feet from center of highway 
and with space between truck and auto- 
mobile too narrow for traffic to pass, 
and defendant sought to defeat liability 
for injuries sustained by plaintiff when 
automobile traveling at high rate of 
speed attempted to drive through the 
narrow space on ground that plaintiff 
was contributorily negligent in accept- 
ing aid offered by defendant’s em- 
ployees, instruction that if plaintiff's 
automobile was parked according to 
law and defendant’s truck was within 
three feet of center of highway and was 
contributing or proximate cause of in- 
jury, verdict should be for plaintiff 
was erroneous since it did not properly 
cover issue of contributory negligence. 
69 Okl.St.Ann. § 583, rule 10; 12 Okl. 
St.Ann. § 577, subd. 5.—Roadway Ex- 
press v. Baty, 114 P.2d 935. 

Pa.Com.Pl. The failure to define 
proximate cause, in the charge to the 
jury, was not fundamental, because the 
defendant admitted that his car struck 
the boy, and there was no question 
put that such striking was the cause 
of the injury.—Heffelfinger v. Schell, 50 
Dauph. 1. 7 eee 

s.C. In action for injuries to plain- 
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tiff’s person and property sustained in’ 


collision between plaintiff’s automobile 
and defendant’s truck, where court had 
given clear instruction concerning eon- 
tributory negligence, failure to give re- 
quested instruction which omitted the 
essential element of proximate cause 
and included reference to the irrelevant 
doctrine of comparative negligence was 
not error.—Bedford vy. Armory Whole- 
sale Grocery Co., 
S:C. 150.- 


Utah. In action for death of automo- 
bile guest killed in intersectional col- 
lision with truck, instruction that it 
was duty of truck driver to drive his 
truck on highway using reasonable care, 
so that he could avoid injuring anyone, 
or colliding with any person on the 
highway, was error, where instruction 
failed to take into consideration right of 
truck driver to assume that all other 
persons upon highway would use ordi- 
nary care and reasonable precautions 
for their own safety until contrary ap- 
peared.—Saltas y. Affleck, 105 P.2d 176. 

Utah. In action for injuries sustained 
by automobile guest as result of colli- 
sion which occurred when automobile 
struck sheep owned and herded by de- 
fendants, instruction that defendants 
were not liable if accident would not 
have happened had driver exercised or- 
dinary care, or if after he became aware 
of presence of sheep he could have 
avoided accident by ordinary skill, or 
if the accident would not have hap- 
pened but for defendant’s negligence 
and the driver could not by ordinary 
skill have avoided it after he should 
have discovered the sheep by ordinary 
care, was erroneous because failing to 
advise jury that if negligence of driver 
and of defendants both contributed 
proximately to guest’s injuries, defend- 
ants would be liable, and required re- 
versal in absence of presentation of 
such issue in any of the other instruc- 


HO ns caRereR v. Tuttle, 116 P.2d 
Va. In action against city to recover 


damages for property destroyed when 
city employees attempted to pull down 
walls of a burned building, instruction 
that jury should find for plaintiff if 
city was attempting to remove walls 
to protect passers-by on public streets, 
and if city proceeded in a careless and 
negligent manner and if such negligent 
eonduct was proximate cause of dam- 
age to plaintiff, was not objectionable 
as imposing too high a duty on city 
and allowing jury to pass on whether 
razing the walls was a :governmental 
or ministerial act, and as failing to 
show a violation of any duty to plain- 
tiff as a property owner, and as omit- 
ting city’s defense of ultra vires.—Bur- 
son vy. City of Bristol, 10 S.W.2d 541. 

Wa. Instruction on liability of truck 


driver for death of pedestrian was not 


erroneous on ground that it directed 
verdict on partial view of evidence and 
failed to consider alleged contributory 
negligence of pedestrian, especially 
where issue of contributory negligence 
was properly submitted in other. in- 
structions. Code 1919, § 5787, as 
amended by Acts 1920, ¢. 25.—Craw- 
ford vy. Hite, 10 S.H.2d 561. 

Wa. In action by passenger in ap- 
proaching automobile for injuries sus- 
tained in collision with defendant’s 
automobile driven by defendant's agent, 
refusal to give requested instruction 
directing verdict for defendant upon a 
partial view of the evidence, and based 
on allegation on which passenger dis- 
claimed right of recovery, and failing 
to take into consideration the operation 
and control of automobile by defend- 
ant, was not error.—Driver y. Brooks, 
10 8.H.2d 887. 

Va. A finding instruction must state 
a complete case and embrace all ele- 
ments necessary to support a verdict.— 
Outlaw v. Pearce, 11 S.H.2d 600. 

A finding instruction which ignores 
defense of contributory negligence or 
defense of joint enterprise, where there 
is evidence of any, is erroneous.—Out- 
law v. Pearce, 11 8.E.2d 600. 

Wa. A finding instruction should em- 
brace all material theories of the case, 
and is reversibly erroneous if it con- 


10 §.H.2a 330, 195. 
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Siders a partial view of the case.—Ste-_ : 
vens v. Mirakian, 12 S.E.2d 780. i ke 
: § 673 Zany 
Ill.App. In action for death of man 
cranking another’s truck, stopped on : 
side of highway, when it was struck 
by defendant’s truck driven by code- 
fendant, instruction to find for plaintiff, 
if codefendant failed to use reasonable __ 
eare for safety of other vehicles or per-— . 
sons, such failure proximately caused 
intestate’s death, and intestate was ex- 
ercising ordinary care for his own safe- 
ty, stated plaintiff’s theory of case and 
hence was not erroneous as eliminating 
from jury’s consideration question 
whether negligence of driver of truck 
being cranked might be imputed to in- 
testate in accordance with defendants’ 
theory.—Blachek y. City Ice & Fuel Co., — ig 
35 N.H.2d 416, 311 Til. App. 1. Hg. oe 
In action for death of one cranking 
another’s standing truck when struck © 
by defendant’s truck driven by code- 
fendant, instruction in accordance with 
plaintiff's theory and based on evidence _ 
in record was not erroneous because of 
failure to take into consideration joint 
operation of standing truck by owner 
thereof and deceased at time of accident 5 
and such owner’s negligence imputable tie 
to deceased.—Blachek v. City Ice & Fuel 
Co., 35 N.H.2d 416, 311 IllApp. 1. yas 
Iowa. In action on life insurance 
policy, instruction that burden was on 
plaintiff to establish that defendant had 
no valid defense and knew this at time ~ 
of writing letter, notifying plaintiff 
of rescission of policy for misrepresen- 
tations as to insured’s health and pre- 
vious medical attention and enclosing 
check for amount of premiums paid, 
was not erroneous as failing to submit 
question whether insurer claimed in 
good faith to have defense—Noble vy. 
United Ben. Life Ins, Co., 297 N.W. 
881, 230 Lowa 471. Rg 
Ky. In action on accident policy to 
recover for insured’s death allegedly - 
resulting from septic infection originat- 
ing at cut on toe, instruction dealing 
with cut on toe was not objectionable 
because it made no reference to anoth- 
er injury at the base of the same toe, _ 
concerning which physician who ex- 
amined insured had _ testified.—Metro- 
politan Life Ins. Co. v. Osborne, 150 S. 
W.2d 479, 286 Ky. 301. 7 
Ky. In automobile accident case, in- 
struction as to duties of defendant mo- 
torist was not error, as against de-— 
fendant’s contention that his theory of 
the case, namely, that his automobile 
was not involved in the accident, was 
not presented.—Stott v. Hinkle, 150 8S. E 
W.2d 655, 286 Ky. 143. - 
Mo. In action against railroad re- 
ceivers for injuries to switchman 
caused by failure to supply efficient 
handbrake, instruction authorizing ver- 
dict for plaintiff if wheel of handbrake 
suddenly and unexpectedly turned and 
revolved in reverse direction, resulting a 
in injury, and that such revolving and 
reversing and injuries “were caused 
by the inefficiency of said handbrake,” 
was not erroneous as broader than the < 
petition, as not requiring jury to find 
that railroad failed to equip car with 
efficient handbrake, or as assuming 
that handbrake was _ inefficient.—Wild 
v. Piteairn, 149 S.W.2d 800. 
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Mo.App. Instruction relating to li- oe 
ability of railroad if loss of and dam- ; 
age to cattle resulted from negligent Wik 


delays and stopping of train which ex- 1 
posed cattle to extreme heat, was not 
objectionable on ground that it permit- 
ted recovery without hypothesizing the 
fact of negligence, but left the ques- 
tion for speculation.—Dougan Ne 
Thompson, 150 S.W.2d 518. 

Mo.App. In action against railroad 
and operator of motor train for death 
of trailer-truck occupant in collision, 
an instruction authorizing recovery un- 
der the humanitarian doctrine if jury 
found certain facts to be true, not- 
withstanding negligence of driver of 
truck or occupant, was not improper 
because eliminating contributory negli- 
gence as a defense under certain facts 
although contributory negligence may 
not be injected in an instruction un- 
der the doctrine for purpose of de- 


L. § 678 


_ feating recovery.—Brown vy. Alton R. 
poe CO., lode, Weed, 12d< 
Mo.App. In action for injuries to wo- 
Man caught in revolving door pushed 
against her by defendant’s servant, in- 
_ struction that plaintiff was not guilty 
of contributory negligence, if she was 
acting as person of ordinary care and 
prudence would have acted at and ‘just 
prior to the time” she was caught, was 
not erroneous as ignoring question of 
her contributory negligence when she 
approached and entered partially opened 
door, in view of instruction that it was 
plaintiff’s duty in entering door to ex- 
-ercise ordinary care for her own safety 
and that she was negligent if compart- 
ment of door was only partially opened 
when she entered it and prudent person 
Ww uld not have entered it under such 
circumstances, though phrase “just 
prior to the time”, which means be- 
ore the time and connotes nearness in 
t of time, is general and indefinite 
relative term when but a moment of 
time is involved.—Salmons vy. Dun & 
radstreet, 153 S.W.2d 556. 

3 § 674 : 
In action for injuries to 


ployee where petition alleged that such 
' employee negligently pushed door in 
riolent, forceful and sudden manner and 
that he pushed and manipulated it 
after he saw or by exercising ordinary 
are could have seen plaintiff in posi- 
of danger, instruction to find for 
laintiff, if such employee negligently 
pushed door and knew or by exercising 
dinary care could have known before 
ing so that plaintiff would likely be 
ht and injured, was not erroneous 
s not submitting negligence pleaded in 
tition because of failure to require 
ndin that employee negligently 
pushed door in violent, forceful and 
sudden manner.—Salmons v. Dun & 
: radstreet, 153 S.W.2d 556. 
It is only when all facts pleaded in 
etition are necessasy to make out act 
negligence on which recovery of dam- 
es may be based that all facts plead- 
; must be submitted to jury, and no 
iB ts more than are necessary to con- 
stitute an act of negligence are re- 
quired to be submitted.—Salmons y., 
n & Snr ee S.W.2d 556, 


Ga.App. In action for injuries sus- 
ined by truck occupant in collision be- 
een truck and train, a charge that 
to other acts of negligence alleged 
; plaintiff, jury should determine 
whether they were acts of negligence in 
the exercise of ordinary cat» and that 
jury should determine whethér failure 
o blow whistle or to have a watchman 
or a signal device or somebody in front 
of train was a failure to exercise or- 
inary Care was not erroneous as au- 
thorizing jury to consider personal 
knowledge or information regardless of 
source from which it was derived, or 
as authorizing jury to consider as an act 
of negligence the mere fact that some- 
body did not go in front of the train. 
—Powell v. Jarrell, 16 S.E.2d 198, 


678 
Cal.App. In motorist’s action for in- 
juries sustained in collision where mo- 
torist failed to request an instruction 
on imminent peril rule, court was ab- 
solved from duty of giving such in- 
struction even if applicable.—Miller y. 

Cranston, 106 P.2d 963. 
Ga. The failure to charge on sub- 
ordinate question of estoppel was not 
error, where there was no. pleading 


toe "COV. 
328, 191 Ga. 433. 
Ga. Where there was no suggestion 
in action for trespass to realty that 
ereek overflowed realty in dispute, and 
no claim was made by reason of it, 
’ trial court did not err in failing, with- 
out request, to charge the law in 
respect to easements acquired with the 
right to overflow or back water over 
the realty.—Anderson y. Black, 13 S. 

H.2d 650, 191 Ga. 627. 
Ga. Where defendant did not plead 
defense of laches, and did not request 
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trial judge to Jnstouel suryits refer- 
ence to such a defense, trial judge 
did not err in omitting such reference. 
—Miller v. Everett, 14 S.H.2d 449. 

Ga. Any charge which the trial 
judge should give on request may be 
given voluntarily.—Lubeck y. Dotson, 
15 S.B.2d 205. 

Ga.App. In action for damages. for 
death of a mule killed by truck on 
highway, failure of court to instruct 
jury as to the duty of owners, of live- 
stock in no-fence law counties to keep 
such stock properly confined within 
fences or other enclosures and prohib- 
iting such animals from running at 
large loose upon the roads and- high- 
ways, was not error where there was 
no request to so charge the jury and 
there was no pleading or evidence as 
to the existence of such law.—Benton 
Rapid Express v. Sammons, 10 S.E.2d 

Ga.App. In action by employer who 
operate printing company against 
former employee for amsunt advanced 
by employer to employee’s creditors, 
charge that if the money was not 
money advanced by the employee it 
would not be proper item of recovery 
and if it was a loan and that was the 
understanding of the parties, it would 
be proper item of recovery was not ob- 
jectionable as confusing and misleading 
on ground that court should have 
charged on question of voluntary pay- 
ment which was not raised by the 
pleading and concerning which no re- 
quest to charge was made,—Thompson 
v. Lyon, 12 S.BE.2d 155. 

Pa.Com.Pl. In absence of request 
Court not obliged to comment on tes- 
timony of particular witnesses.—Pil- 
velis v. Township of Plains, 34 Luz.L. 
Reg.Rep. 29, reversed 14 A.2d 557, 140 
Pa.Super. 561. 
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Mich. The trial court must instruct 
the jury on the material issues of the 
case and give the proper law in regard 
thereto whether requested or not.— 
Tinkler v. Richter, 295 N.W. 201, 295 
Mich. 396. 

Okl. Where defendant’s theory of es- 
toppel, as a defense in forcible entry 
and detainer action, was fairly brought 
to the trial court’s attention, the trial 
court had the duty to instruct the jury 
properly on the theory presented, not- 
withstanding that defendant requested 
no instruction on that theory.—Lacy v. 
Wozencraft, 105 P.2d 781. 

§ 681 

Ala, Where in action for injuries re- 
sulting from collision between automo- 
bile and truck, subsequent negligence 
of truck driver was presented by the 
pleadings and no instruction was _ re- 
quested by defendant charging ‘subse- 
quent negligence out of the case and no 
written instructions relative thereto 
were requested and refused, oral in- 
struction that it was for jury to say 
whether defendant was guilty of any 
“subsequent negligence’, that is, that 
defendant saw plaintiff in a position of 
danger and failed to exercise due and 
proper precaution to prevent injury to 
plaintiff after he saw him in a position 
of danger was not error. Code 1940, 
oie fi § 270.—Holman y. Brady, 3 So. 


Colo. In action on contract begun in 
justice of the peace court and appealed 
to county court, county court’s failure 
to instruct jury as to proper measure 
of damages to be considered by jury in 
connection with claims made against 
defendant by plaintiff was not error, 
where such instruction was not re- 
quested, and no prejudice to defendant 
was shown. Supreme Court Rules, rule 
7.—Jackson vy. Trainor, 104 P.2a 606. 
_ Conn. In pedestrian’s action for in- 
juries resulting when struck by auto- 
mobile while standing in the middle 
of the street near point where she 
alighted from_ street car, where trial 
court adequately instructed the jury on 
common-law standard of conduct re- 
quired of the pedestrian, failure of the 
court to charge jury in accordance with 
the statute penalizing a pedestrian for 
using highway negligently or recklessly 
was not error in the absence of a re- 
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quest to so charge. Gen 
6191.—Atkins v. Varrone, 14 
127 Conn. 156. 

Conn. ( 
vision in partnership agreement for 
payment of stated sum weekly to de- 
ceased partner’s widow by surviving 
partner, plaintiff, desiring | specific 
charge as to defendant surviving part- 
ner’s duty to safeguard good will of 
partnership business in seliing partner- 
ship assets after copartner’s death, 
should have requested it.—Steinmetz y. 
Steinmetz, 20 A.2d 453, 127 Conn. 700. 

Ga.App. Where there was no factual, 
distinct issue of contributory negligence 
pleaded, failure, without request, to 
charge on issue of contributory negli- 
gence beyond scope of contributory neg- 
ligence pleaded as a conclusion, was not 
error, although defendant’s evidence 
might have set up the issue.—Whatley v. 
Henry, 16 S.B.2d 214. 

Ga.App. In action for death of pedes- 
trian when allegedly struck by train, 
where under pieadings and _ evidence 
there was presented the question 


whether pedestrian, if he was killed by — 


a train, was not killed at a crossing 
but was killed while he was a tres- 
passer, trial court committed prejudicial 
error in failing to charge, even in ab- 
sence of a request, that, if pedestrian 
was killed by train and was at time a 
trespasser, there could be no recovery. 
—Atlanta & W. P. R. Co. v. Truitt, 16 
S$.B.2d 273. 

Neb. Ordinarily, the rule that it is 
the trial court’s duty to instruct on 
the issues, whether requested to do so 
or not, applies only to the issues of a 
case, and not to an element of the 
measure of damages, since such element 
is not an ‘issue’ but a basis of re- 
covery on the issues.—Chambers_ yv. 
Chicago, B. & O. R. Co., 293 N.W. 338. 

Neb. In action against owner and 
driver of gasoline transport for injuries 
sustained by guest in automobile in a 
head-on collision, wherein owner and 
driver of gasoline transport introduced 
evidence that driver of automobile was 
intoxicated and that guest was con- 
tributorily negligent, trial court com- 
mitted reversible error in failing to in- 
struct on issue of contributory negli- 
gence, though no such instruction was 
oh he ayo vial inti v. Seddon, 299 N.W. 
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In personal injury action in- 
issue of contributory negli- 
gence, it is trial court’s duty, on its 
own motion, to correctly instruct on 
issue of contributory negligence. 12 
Ok1.St.Ann. § 577, subd. 5.—Roadway 
Express v. Baty, 114 P.2da 935. 

Pa.Com.Pl. The court did not err 
in failing to charge that if the plain- 
tiff entered the intersection at an ex- 
cessive speed from the left he forfeited 
his right of way, where defendant’s 
counsel never brought this point to the 
attention of the court by a point for 
charge or by a special request at the 
close of the charge, since in such a 
case the mere omission of what might 
have properly been said to the jury is 
not reversible error unless an injustice 
was done by the omission, or the omis- 
sion was clearly erroneous,—Waid y. A. 
W. Golden, Inc., 33 Berks 299. 

S.C. In automobile gues.i’s action for 
injuries sustained in intersectional col- 
lision where court charged that, when 
twa vehicles enter an intersection from 
different highways at the same time, the 
driver of the vehicle on the left shall 


‘yield the right of way to the vehicle on 


the right, failure to further charge that 
the driver of a vehicle approaching 
an intersection should yield the right of 
way to a vehicle which has entered the 
intersection from a different highway 
was not error in absence of a request 
for such charge. Act April 16, 1937, 
§ 19(a, b), 40) St. at Large, p. 229.— 
Cummings vy. Tweed, 10 S.H.2d, 322, 
195 S:Gy LS; 


§ 682 
Ala. If it igs thought that evidence 
should be limited to some one issue, 
there should be a request that this be 
done.—City of Birmingham y. Levens, 
200 So, 888. 
Cal.App, 


Failure to request trial 


In action for. breach of pro-_ 


itted in é ; 
of objection that cont should have 
- been admitted in evidence only for cer- 
tain purposes.—Emery v. Pacific Tele- 
phone & Telegraph Co., 110 P.2d 1079. 
Ga.App. Trial court did not err in 
failing to charge jury as_ to evidence 
which had been adjudged inadmissible, 
though the evidence was elicited from 
witnesses after it had been ruled in- 
admissibie, where there was no request 
for such a charge.—Matthews vy. at- 
thews, 13 S.B.2d 843, 64 Ga.App. 580. 
Ga.App. In a case resting wholly 
on circumstantial evidence, trial court 
was not under duty, in absence of a 
request so to do, to instruct jury as 
to such kind of evidence, eo nomine, 
and to instruct them that circumstantial 
proof must be such as to exclude every 
reasonable hypothesis other than that 
asserted by plaintiff, where trial court 
charged correctly as to burden of proof 
and as to preponderance of the_testi- 
mony.—Atlanta & W. P. R. Co. _¥. 
Truitt, 16 S.B:2d 273. " 
N.C. A judge in charge to jury 
should present every substantial and 
essential feature of the case embraced 
within the issue and arising on the evi- 
dence, without any special prayer for 
instructions to that effect. C.S. § 564.— 
Smith v. Kappas, 15 S.H.2d 375, 219 
N.C. 850, granting rehearing and modi- 
fying 12 S.E.2d 693, 218 N.C. 758. _ 
The statute requiring judge in giving 
charge to state the evidence and de- 
clare and explain law arising thereon 
confers a “substantial legal right”, and 
a failure to comply therewith without 
prayer for special instructions is error. 
C.S. § 564.—Smith v. Kappas, 15 S.B.2d 
375, 219 N.C. 850, granting rehearing 
and modifying 12 S.H.2d 693, 218 N.C. 
758 


Pa.Com.Pl. When neither side re- 
quests references to be made to tes- 
timony of any of the witnesses as to 
eorroborating circumstances, failure to 
give such instruction is not error.— 
Mestel Bros. Corporation vy. Zimmer- 
man, 23 Hrie 46. ; 

Pa.Com.Pl. A party cannot complain 
that a trial judge omitted to draw in- 
ferences from evidence, where that par- 
ty neglected to embody a view of in- 
ferences deducible, in a request for in- 
struction to the jury.—Pilvelis v. Town- 
ship of Plains, 34 Luz.L.Reg.Rep. 29, 
reversed 14 A.2d 557, 140 Pa.Super. 
561. 

R.I. Where evidence was clearly ad- 
missible as to certain issue, and no re- 
quest was made for a specific charge 
to restrict the jury’s consideration of 
the evidence to that issue, the admission 
of that evidence was not error.—Sand- 
sea v. No-Kap Closures, 14 A.2d 655. 

Vt. Although trial court was bound, 
without request, to charge upon all 
essential elements, it was not bound 
to make every conceivable comment on 
the evidence and the weight of it.— 
French vy. Nelson, 17 A.2d 323. 

8 684 

Cal.App. Where a week elapsed be- 
tween calling of first witness and in- 
struction of jury, one wishing a more 
elaborate instruction than that given, 
which was presumably served on him 
before taking of testimony, was under 
duty to prepare and present the same to 
court, and, having failed to do so, could 
not subsequently complain. Code Civ. 
Proc. § 607a.—Ohran v. Yolo County, 
104 P.2d 700. 

Cal.App. If defendants desired more 
specific instructions on a point, they 
should have submitted to trial court a 
proper request for such desired instruc- 
tions.—Shields v. Oxnard Harbor Dist., 
1165 F.2d 5121. 

Ga.App. Where the substantial law 
covering the issues made by the plead- 
ings and evidence is. given in the 
charge, and more specific instructions 
fre desired by either party, appro- 
priate requests therefor should_ be 
made.—Black & White Cab Co. v. Cow- 
den, 13 S.E.2d 724. 

Ga.App. If defendant. desired a more 
specific instruction with respect to mat- 
ter covered by general charge, an ap- 


before closing argument, it is the duty 
of counsel to call attention of the judge 
to any inaccuracy of omission. Rules 
of Superior Court 1932, rule 71.—Bell 
v. Dorchester Theatre Co., 31 N.H.2d 
10, 308 Mass. 118. 

Mo.App. If defendant desired an in- 
struction upon theory of its evidence 
more favorable to it than one trial 
court gave, defendant was under duty 
to have offered such an instruction.— 
Hart y. Urine tate Public Service Co., 


142 S.W.2d 

Mo.App. If defendant considered 
that plaintiff's given instruction did 
not clearly present a certain matter, 
defendant should have requested an 
instruction clarifying the matter.—Weil 
Clothing Co. v. National Garment Co., 
148 S.W.2d 586. 

_Mo.App. It is right and duty of par- 
ties believing that term used in in- 
struction will mislead jury to ask in- 
struction more to their liking.—Taylor 
v. Alton R. Co., 148 S,W.2d 806. 

Mo.App. If instructions given. at 
plaintiff's request are obscure, it is 
duty, of defendant to offer clarify- 
ing instructions.—Krug v. Mutual Life 
Ins. Co. of New York, 149 S.W.2d 393. 

Ohio App. Duty rested upon counsel, 
whenever he felt that there was a pos- 
sibility of an instruction being incom- 
plete or not understandable, to re- 
quest the Court to amplify the instruc- 
ia Regme ital ad v. McFall, 36 N.B.2d 


Okl. A court’s charge 1s not open 
to objection because it fails to instruct 
on all the theories which may be drawn 
from the evidence introduced, unless a 
request for further instructions is 
made.—Sloan vy. Southern States Co., 
106 P.2d 1099. 

Pa. Where no particular instructions 
are requested, trial court is responsi- 
ble for the general effect of the charge 
as a whole and is required to instruct 
as to matters of law that are funda- 
mental to the case, but is not responsi- 
ble for the mere failure to elaborate 
general principles.—Meholiff v. River 
Transit Co., 20 A.2d 762, 342 Pa. 394. 

Pa.Super. Where there is any incon- 
sistency or misstatement of fact in 
judge’s charge, if counsel desires a cor- 
rection thereof, or the jury’s attention 
called to additional facts, it is counsel’s 
duty to call the judge’s attention there- 
to.—Saar v. Saar, 17 A.2d 745. 

Pa.Com.Pl. Counsel cannot complain 


of inadequate instruction when he fails 


to ask for further instructions after 
having been given an opportunity at 
the end of the charge to suggest any 
omission or shortcomings.—Heffelfinger 
v. Schell, 50 Dauph, 1. 

S.C. A party not satisfied with in- 
structions given jury must request ad- 
ditional instructions, especially where 
court had made inquiry relative there- 
to.— Williams v. Southeastern Life Ins. 
Cor, 14 SH 2d 8955 97. S.C 1 


Where trial judge, at conclusion of 
his charge to jury, asks attorneys 
whether any additional or more specific 
instructions are desired, counsel should 
then submit requests for other instruc- 
tions desired, and failure to do so au- 
thorizes inference that charge given is 
satisfactory and that further instruc- 
tions are ‘“‘waived”.—Williams v. South- 
eastern Life Ins. Co., 14 S.E.2d 895, 
OTe ee Lica 

Va. It is the duty of a litigant, who 
thinks the instructions given do not 
fairly present the case from the stand- 
point of evidence which is favorable to 
him, to prepare and offer such instruc- 
tions as will accomplish such purpose. 
—Commonwealth v Mason, 15 S.H.2d 
114, 177 Va, 684 
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Ga. In action for trespass to realty, 
wherein defendant relied in part on 
adverse possession, charge as given on 
the subject of permissive possession by 


Ga.App. A judge who 
charges in regard to the general — : 
den of proof need not, i OL 
proper request, discuss the shiftin 
urden as to particular points of con- 
test made by the evidence, Code 193: 
§ 38-103.—Haugabrooks v. Metropolita: 
oe Ins. Co., 12 §.E.2d 163, 63 Ga.App. 
_ Ga.App. In action to recover ad 
indemnity under group and industri 
life policies providing added indemnity 
for accidental death not caused par 

ly or indirectly by disease, where on: 
crete charge that recovery could not 
had if death was caused wholly or par- 
tially, directly or indirectly, by disease 
or bodily or mental infirmity was g 
en, failure to charge in the aoe 


that finding should be for plaint 
pee had shown that insure 
y accidental drowning ag alleged, wu 
less defendant had shown by pre 
erance of evidence that disease or oth 
er infirmities caused the death, was no 
improper in absence of request for ful 
er or more abstract charge. Code 1 
§ 38-103.—Haugabrooks v, Metropolita 
Life Ins. Co., 12 S.E.2d 163, 63 Ga.A 
829, a $e i ia 
Ga.App. Charge that, if jury believ a 
that driver of truck was employee 0 
defendants, and that at the time o a 
cident driver was under control 


fendants, was not erroneous on grou 
that it was insufficient to inform 
as to defendants’ liability if jury found 
that truck had in fact been sold to the 
driver, where no additional charge hy 
specifically. requested.—Lunsford 

Carden, 13 $.H.2d 192. j 


Iowa. In taxicab passenger’s ac 
against defendants allegedly operatin 
cab as a joint venture, for injuri 
sustained in accident, failure in 
struction setting out elements nec 
sary to be established to warrant ver- 
dict for plaintiff, to state what alle : 
tions of petition must be establish 
to show that joint venture did ex 
and that defendants were carrier 
passengers for hire was not err 
where court instructed as to who h iS 
burden of proof on question of con- — 
tributory negligence in event that de- — 
fendants were common carriers and 
were engaged in furtherance of th 
common enterprise, and as to dili 
gence of carrier of passengers for hire 
and that plaintiff must establish all © 
material allegations of petition by pre- 
ponderance of evidence, and no request — 
was made for a more specific instruc- 
tion.—Morse y. Century Cab Co., 297 N 
W. 877, 230 Iowa 443, 134 A.L.R. 63 


Kan, In action for purchase pric 
of personalty, to which plaintiff ac- 
quired title by foreclosing chattel — 
mortgage, trial court’s failure to give — 
instruction, not asked by defendant, 
that plaintiff was bound by obliga- — 
tions of lease to defendant of realty 
on which personalty was located be- ~ 
cause of failure of plaintiff’s agent to 
object to statement in lease, which 
Was prepared in his presence, that 
plaintiff might sell personalty to de-. 
fendant and that defendant agreed 
not to purchase it unless some unpaid 
rent was paid to lessor, did not ren- 
der erroneous court’s instruction that 
such obligations were binding only 
on actual parties to lease-—Chapman 
Be ee oEet 110 P.2d. 785, 153 Kan. 


Mo. A defendant requesting the giy- 
ing of a sole cause instruction does all 
that should be required of him if he 
properly hypothesizes facts based on 
his evidence showing a sole Cause situ- 
ation and requiring a finding therefrom 
of sole cause and of his freedom from 
any negligence charged against him, 
and if the plaintiff desires the jury to 
have explanatory statements made to 
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n the jury, plaintiff must request them.— 
Shields v. Keller, 153 S.W.2d 60. — 
Mo.App. A plain misdirection in an 
instruction places no burden on com- 
plaining party to offer a clarifying 
- instruction.—Axon v. Kansas City Pub- 
“2 lic Service Co., 142 S.W.2d 342. — 

‘ Mo.App. In action on double indem- 
+ nity provision of life policy, if insurer 
thought that jury would be misled be- 
eause the specific injury which insured 
sustained was not submitted in instruc- 
tion, it was insurer’s duty to offer a 
clarifying instruction on the subject.— 
Krug v. Mutual Life Ins. Co. of New 
_ York, 149 S.W.2d 393. 

__ Ohio App. In action for death of pe- 
_ destrian struck by truck, instruction 
regarding. damages was a correct ex- 
position of the law and if counsel felt 
that charge should ‘have been more 
specific, request should have been em- 
bodied either in special charge before 
argument or special instruction or re- 
quest to charge at the conclusion of 
the general charge—Sprung y. HE. I. 
DuPont De Nemours & Co., 34 N.E.2d 
41, appeal dismissed 23 N.E.2d 947, 136 
Ohio St. 94. : 
- OKI. In action for injuries sustained 
in a collision when oncoming automo- 
bile swerved to the right of defendant’s 
standing truck and collided with plain- 
ff’s automobile, instruction that un- 
Oklahoma laws when a motor ve- 
icle is brought to a stop on a hard- 
surfaced highway left side of motor 
vehicle must be to right of center of 
highway at least three feet, in absence 
of request to modify instruction, cor- 
rectly stated law, as against conten- 
- tion that rule of road stated in in- 
struction should have been explained 


ik 
iM 


i in evidence. 69 

583; 47 Okl.St.Ann, § 91 et seq.—Sloan 
vy. Southern States Co., 106 P.2d 1099. 
Where oncoming automobile swerved 
o right of parked truck, then crossed 
center line of pavement and struck 
plaintiff's automobile, instruction, that 
truck owner could not be held liable for 
plaintiff’s injuries unless defendant’s 
truck wag parked on the highway in 
violation of the laws of Oklahoma and 

h act caused or contributed to the 
negligence of oncoming. automobile 
- driyer, was not erroneous in absence of 

“a request for additional instruction cov- 
ering other theories on which plaintiff 
relied—Sloan y. Southern States Co., 
106 P.2d 1099. 

§.C. In action on life policy where- 
ih issue was whether shooting which 
-— eaused insured’s death was accidental 

or suicidal, and trial judge charged in 
- substance that there was presumption 
against suicide by stating that insurer 
was required to prove defense of 
suicide by greater weight of evidence, 
if a clearer or fuller statement as 
to presumption against suicide was de- 
sired, the beneficiary’s counsel should 
have so indicated.—Du Bose y. Dur- 
ham atte Ins. Co., 14,8.H.2d 349, 197 


DO. I. 

- Where action on life policies 
containing double indemnity accident 
clauses involved disappearance of in- 
sured purser, and the evidence was 
entirely circumstantial, charge defining 
and illustrating circumstantial _ evi- 
dence by a homely but understandable 
simile and the principle of inductive 
reasoning therefrom was sufficient in 
absence of exception specifically point- 
ing out what further rules or stand- 
ards should be given to jury.—Gero v. 
John Hancock Mut. Life Ins. Co., 18 
A.2d 154. 
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| Ga-App. Where the court gave in 
charge to jury contentions of the par- 
ties as made by the pleadings, if the 
defendant desired more detailed in- 
_ structions relating to contentions made 
by him under the evidence, a_ timely 
and proper request therefor should have 
been made.—Thompson vy. Lyon, 12 S. 
W.2d 155. 

Mass. Where plaintiffs did not ex- 
iH cept to any part of trial court’s charge 
¥ 
f 
i 


and did not seek to have instructions 
changed, they were not entitled as a 
matter of right to have the charge 
supplemented by matter first submit- 


1 f 
ted to trial t 
conclusion of charge——Whalen v. Wor- 
Saves Electric Light Co., 29 N.H.2d 
Vt. A request for instructions pre- 
sented at conclusion of trial court’s 
charge came too late, and there was no 
error in refusal to comply with it.— 
French v. Nelson, 17 A.2d 323. 
Although trial court might in its dis- 
eretion waive the rule as to the time 
requests to charge must be made, and 
might consider request made at close 
of the charge, trial court was not bound 
to do so. County Court Rules, rule 31. 
—French vy. Pesta seed A.2d 323. 


N.J. Counsel must put into words 
and submit the legal propositions 
which he desires trial court to charge, 
and a mere request that something be 
defined is not sufficient.—Claypoole vy. 
Motor Finance Corporation, 15 A.2d 
794, 125 NJ... 440. 

N.J. The function of a ‘request to 
charge” is to draw from the court a 
declaration of the law, coupled with an 
instrvction to jury, how, and the man- 
ner in which it is to be used and ap- 
plied by them in reaching a conclusion 
upon the issues and anything short of 
that would lead jury into realm of un- 
certainty and speculation.—Hoffman y. 
Trenton Times, 16 A.2d 814, 125 N.J.L. 
450. 
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Ga. Where trial court fully instruct- 
ed jury on question of fraud, trial 
court’s failure to charge jury on de- 
fendant’s contention that there was 
no fraud or collusion was not error, 
in absence of a timely request by 
defendant in writing therefor—Horton 
vy. Johnson, 15 S.H.2d 605. 

Ga.App. Where charge included, in 
substance, the statute that any person 
who knowingly or carelessly sells to 
another unwholesome provisions, ‘‘the 
defect being unknown to the purchas- 
er,” shall be liable to purchaser for 
damages resulting from use of provi- 
sions, failure to include quoted provi- 
sion in charge was not error, in ab- 
sence of timely written request, es- 
pecially where jury was told that con- 
sumer of unwholesome food could not 
recover. even though defendant was 
negligent, in consumer, by exercise of 
ordinary care, could have avoided con- 
sequences of negligence. Code 1933, § 
105-1101.— Armour & Co. v. Roberts, 12 
S$.B.2d 376, 68 Ga.App. 846. 

Ga.App. Instruction that the law 
does not lay down any given rules 
whereby jury could determine what 
“ordinary care’ was, except that it is 
a relative term, and that it is that 
care which any ordinarily prudent per- 
son would exercise under the same or 


similar circumstances, was not errone-- 


ous, where there was no timely writ- 
ten request for enlargement of the 
definition.—Powell v. Blackstock, 13 S. 
H.2d 508. 

Ga.App. In the absence of an ap- 
propriate written request, failure to 
charge further with reference to bur- 
den of proof was not error where the 
judge charged generally upon that sub- 
ject.—Malleable Iron Range Co. v. Caf- 
fey, 13 S.H.2d 722. 


Ga.App. Where court charged that 
final credit to be given testimony of a 
witness when impeached by any method 
is for the jury, and it was not shown 
that particular witness had knowingly 
and willfully sworn falsely, the failure 
to charge that if jury believed the 
witness had so sworn about a material 
matter all of his testimony should be 
rejected unless corroborated by circum- 
stances or other unimpeached testimony 
was not error, in absence of special 
written request.—Powell v. Jarrell, 16 
8.H.2d 198. 

In action for injuries sustained by 
truck occupant in collision between 
truck and train, charge that testimony 
contradicting that of truck driver was 
admitted for consideration of jury sole- 
ly as a matter of contradiction of a 
prior statement made by him in a mat- 
ter material to the case was not im- 
proper on ground that it created im- 
pression that truck driver was the only 


‘court by oral .request at — 


whom i 


court to charge jury, in absence of a 
timely, written request, is, as against 
error, no greater than that instructions 
should be confined to issues made by 
pleadings.—Whatley v. Henry, 16 S.EH. 
2d 214. ‘ 
When a factual, distinct issue of con- 
tributory negligence arises under the 
evidence but extraneous to and beyond 
scope of pleaded conclusions, there is no 
requirement, in absence of a timely, 
written request, on trial court to charge 
jury on such contention and law ap- 
plicable thereto, and failure to charge is 
not error.—Whatley v. Henry, 16 S.K.2d 
In action for injuries sustained in au- 
tomobile collision where’ plaintiff al- 
leged that at time of accident plaintiff 
was exercising ordinary and reasonable 
eare and that injuries were caused by 
defendant’s negligence, and defendant 
denied such allegation and pleaded that 
injuries were caused by plaintiff’s neg- 
ligence, a charge that defendant claimed 
that plaintiff's injuries were caused by 
her own negligence, and that. before 
plaintiff could recover jury must find 
that she could not have avoided con- 
sequences of defendant’s negligence in 
the exercise of ordinary care, was suf- 
ficient, in absence of a timely, written 
request, upon issue of contributory neg- 
ligence as made by pleadings.—Whatley 
v. Henry, 16 S.H.2d 214. 
Ky. In civil cases, trial court is not 
required to instruct upon any issue 
unless request is made in form of a 
written instruction offered upon: the 
specific point, otherwise a failure of 
the court to comply with a request to 
glye: an ap REE UON Cm He mee be Revie ee. 
n appeal.—Jones vy. Sanders, 145 S.W 
2d 514, 284 Ky. 571. 


In_ action of ejectment, defendant 
could not complain that trial court’s in- 
structions failed to define adverse pos- 
session and did not include an instruc- 
tion on champerty, where defendant did 
not make a request in form of a writ- 
ten instruction offered upon such points. 


—Jones v. Sanders, 145 S.W.2d 514, 2 
Ky. 671. Wit technische: 
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€.C.A.Ga. The refusal to give re- 
quested charges was not error where 
the charge given was fair and compre- 
hensive—New York Life Ins. Co. v. 
Hatcher, 115 F.2d 52. 
_ C.C.A.Okl. Refusal of requested in- 
struction on matter already fairly and 
correctly covered in general instruc- 
tions given is not prejudicial error, 
though such instruction is accurate 
statement of Jaw.—Mid-Continent Pipe 
Line Co. v. Whiteley, 116 F.2d 871. 


C.C.A.Utah, Where instructions giv- 
en substantially. and correctly stated 
the rule governing the questions in- 
volved, the refusal of the Distriet Court 
to submit other instructions requested 
by defendant wags not error.—Brigham 
Young University vy. Lillywhite, 118 F. 
2d 836. 

Ala. , Refusal of requested written 
charges was not reversible error where 
charges were either erroneous or cov- 
ered by oral charge. Code 1923 § 9509, 
Arse a v. Smith, 200 So. 623, 240 Ala. 


Ala. The refusal of an instructio 
the principle of which was eb Pabed 
neh ania one charge, did not consti- 
ute reversible error.—Standard Oi 5 
WEA hei ak ee DO mane 

a. ere defendant received bene- 
fit of the substance of certain charges 
- the court’s Meeps refusal there- 
of was proper.—Southern Ry, Aes 
Norris, 2 So.2d 899. Bie COa a 

a. Court did not err in refusin 
to give requested charge, the prigce 
ple of which was clearly and accurately 
covered by the oral charge given,— 
Koonce v. Craft, 3 So.2d 66. 

Ala.App. The refusal of requested 
charges covered by charges given, and 
oral charge of the court, was not error, 


covered 


: or where requests were 
_by instruetions given.—Keen v. 
Clarkson, 108 P.2d 573. _ 
_ Ark. The refusal to give requested 
instruction was not error where instruc- 
tions given fully and_ fairly covered 
the law of the case—Fordyce Lumber 
Co. v. Eberhart, 146 S.W.2d 538. 
Cal.App. ‘The failure to give request- 
ed instructions was not reversible er- 
ror, where other instructions appeared 
to have sufficiently covered the general 
subject to the extent that likelihood 
of prejudice resulting from failure to 
give requested instruction was remote. 


_—Murphy v. Department of Water and 


rial of City of Los Angeles, 104 P.2d 


Cal.App. Refusal of a requested in- 
struction covered by other instructions 
requested by defendant and given by 
the court was not error.—Hilton v. 
Carey, 106 P.2d 944. 

Cal.App. The refusal of requested 
instructions which were eovered by 
other instructions given was not error. 
—Miller v. Cranston, 106 P.2d 963. 

Cal.App. Where criticized portions of 
instruction relating to measure of dam- 
ages were fully covered by other in- 
structions given, giving of criticized 
portion of instructions was not preju- 
dicial error.—Healy vy. Market St. Ry. 
Go., 107. P.2d 488. 

Cal.App. A trial court is not requir- 
ed to instruct jury in any particular 
language or phraseology requested by a 
party if subject matter of requested in- 
struction is fully and fairly covered in 
other instructions given.—Burke  v. 
John E. Marshall, Inc., 108 P.2d 738. 

Cal.App. Refusal to give defendant’s 
requested instruction was not error 
where everything embraced within that 
instruction \was contained in other in- 
structions which were read to the jury. 
—Beck v. Sirota, 109 P.2d 419. : 

Trial court properly refused to give 
requested instructions which were argu- 
mentative or which commented on the 
effect of the evidence, or which re- 
peated the contents of instructions giv- 
en.—Beck v. Sirota, 109 P.2d 419. 

Cal.App. The refusal to give re- 
quested instruction covered in instruc- 
tions given was not error.—Parsell v. 
San Diego Consol. Gas & BHlectric Co., 
5 Pd. 539. 

Colo. Instructions which were cov- 
ered by ‘other given instructions were 
properly refused.—Holt v. Mundell, 112 
P.2d 1039, 107 Colo. 373. : 

Colo. The refusal of a requested in- 
struction covered in a more comprehen- 
sive way in an instruction given by the 
court was not error.—City and County 
of Denver v. Quick, 113 P.2d 999, 134 
A.L.R. 1120. ; 

Conn. Requests to charge, which 
were either adequately covered in 
charge, were not material to the issues 
or were unsound were properly re- 
fused.—Curcio v. Goodwin, 18 A.2d 
360, 127 Conn. 482. ‘ 

App.D.C. Refusal of requested in- 
struction which wax included in sub- 
stance in given insiructions was not 
error.—Baltimore & O. R. R. v. Corbin, 
118. F.2d 9. 

App.D.C. It is not error to refuse 
requested instructions, even though 
they may be correct statements of the 
law, if the subject-matter has been 
properly covered by the charge given. 
—Thomas v. U..S., 121 F.2d 905. 

Fla. Refusal to give charges em- 
bracing principles of law which were 
adequately covered in given instruc- 
tions. was not reversible error.—Myrick 
v. Griffin, 200 So. 383. | 

Ga. Refusal to give requests to 
charge was not error where, so far as 
they stated correct principles of law 
applicable to pleadings and_ evidence, 
they were sufficiently covered by gen- 
eral charge.—McCrary v. 
S.B.2d 442. i 

Ga.App. Refusal to give requested 
charge was not error where matter con- 
tained in the requested charge was 


EOE, sii? © 
equested instruc- 
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questions properly raised or presented 
by the requested instructions.—Pierson 
y,, Pierson, 115..P.2d 742. 

Ill.App. Refusal of defendant’s re- 
quested instructions was not error 
where instructions were covered by oth- 
er given instructions.—Doran vy. Boston 
Store of Chicago, 30 N.E.2d 778, 307 Ill. 
App. 456. 

Il.App. Refusal to give defendant’s 
requested instructions was not error 
where the instructions refused consti- 
tuted simply repetition of instructions 
actually given by the court.—Palmer v. 


Wahler, 35:.N.H.2d 104, 310 Il1lApp. 
Ti. App. Refusal of defendants’ re- 
quested instruction, which was sub- 


stantially the same as instruction giv- 
en at their request, was not error.— 
Blachek v. City Ice & Fuel Co., 35 N.E. 
2d 416, 311 Ill.App. 1 

Ind.App. The giving or refusing to 
give an instruction not mandatory in 
form is not prejudicial, where the 
given instructions as a whole state the 
law fairly and properly instruct the 
Nie ARE v. Thrall, 29 N.H.2d 

Ind.App. Refusal of instruction fully 
covered by other instructions given was 
not error.—Guardian Life: Ins. Co. of 
America y. Barry, 32 N.H.2d 599. 

Ind.App. Refusal of tendered instrue- 
tions covered by instructions given is 
not reversible error, though refused in- 
structions correctly state law.—Mitchell 
v. Godsey, 32 N.H.2d 745. 

Ind.App. Requested instructions were 
properly refused where instructions 
given fully covered questions presented 
by requested instructions.—Pitecairn, v. 
Whiteside, 34 N.H.2d 948. 

Iowa. Where instructions given sub- 
stantially included the requested in- 
structions, the failure to give requested 
instructions was not error.—Hoffman v. 
Jones, 294 N.W. 588. / ‘ 

Mich. Where charge given is a fair 
presentation of the applicable law, fail- 
ure of trial court to give specific re- 
quests to charge is not error.—Routt 
v. Berridge, 293 N.W. 900, 294 Mich. 
666. 

Minn. The refusal of requested in- 
structions sufficiently covered in the 
charge was not error.—Ryan v. Twin 
City Wholesale Grocer Co., 297 N.W. 
705 


Miss. Error, if any, in the refusal of 
instructions was cured by other in- 
structions.—McKay v. Taylor, 2 So.2d 
837. 
Mo. The refusal of instruction when 
subject-matter thereof is covered by 
other instructions is not error.—Vroo- 
man vy. Hill, 147 S.W.2d 602. 


Mo.App. Refusal of plaintiff's re- 
quested instructions was not reversi- 
ble error where such requested instruc- 
tions were little more than a rehash 
of instruction given at plaintiff’s re- 
quest.—Alleger v. School Dist. No. 16, 
Newton County, 142 S.W.2d 660. 


Mo.App. Where all the issues em- 
bodied in refused requested instruction 
were fully covered by other instruc- 
tions submitted by the party requesting 
instruction and given by the court, re- 
fusal of requested instruction was not 
Siw te eos v. Ichord, (145 S.W.2d 

Mo.App. Instructions which 
tained segregated correct announce- 
ments on matters fully covered by oth- 
er instructions, and which when read 
as a whole constituted a peremptory 
declaration contradictory of law as de- 
clared in prior opinion, were properly 
refused.—Bergerson v. General Ins. Co. 
of America, of Seattle, Wash., 148 S.W. 
2d 812. 

Mo.App. Refusal of party’s  request- 
ed instruction embracing matter fully 
and fairly covered by instruction given 
on opposite party’s behalf, is not re- 
versible error.—Counts vy. Coca-Cola 


con- 


lard v. Bot 


Py "e give a ten 
instruction is not reversible err 
where the issue involved is fairl 
correctly covered by given instru 
—Preston v. Farmers Irr, Dist 
W.. 343, rite 
N.H. Proper 


obviously to be implied from 
ae Lien hia een v. Hartford, 


dence must be determined by th 
ticular circumstances.—Stowe. y. 
ford, 18 A.2d 382. 
N.J. Refusal to 
charge containing a 
which was 


N.J.L. 58 % 

NJ. A request to charge was pro} 
erly refused where substance of re 
was charged.—Thompson y. Barab, 19 
A.2d 780, affirming 16 mirier 


io” 


N.J.L. 461 ; 
N.J.Sup. A request to charge w: 
properly refused where substance I 
quest was charged.—Thompson | 
ab, 16 A.2d 549, 125 NWJ.L. 4 
firmed 19 A.2d 780, 126 N.J.L. 
N.M. Where requested instr 
was included in somewhat differen 
less impartial language in instrue 
given without objection, refusal - 
requested instruction was not erro! 
Snodgrass v. Turner Tourist Hote 
109 P.2d 775, 45 N.M. 50. 
N.C. Requested instructions 


ol 


N.D. A court may refuse a re 
ed instruction when the matter = 
ered by the requested instructi ; 
already fully and fairly covere by 
the charge given by the court, ven 
though the requested instruction enun- 
ciates correct legal principles. Comp 
Laws 1913, § 7620.—Bagg vy. Otter T: 
Power Co., 297 N.W..774, 70 N.D. 
Ohio App, The fact that a si 
charge was given by trial court’ did 
net eliminate error caused by refusal 
to give a correct requested special _ 


charge where issue to which such 
charge was applicable was not cov 
by a special instruction.—Weiler | 
Pennsylvania R. Co., 28 N.H.2d 792, 
64 Ohio App. 411. Hig. 

Ohio App. Where a portion of’ 
fendant’s request to charge after arg 
ment was erroneous, and such part 
was not erroneous was covered su 
stantially by court in its general charg 
refusal of request to charge after a 
gument was not error.—Rubbo — 
Hughes Provision Co., 36 N.H.2d_ 
67 Ohio App. 123, affirmed 34 N.E 
202, 188 Ohio St. 178. 

Okl. Trial court’s refusal 
requested special instruction 
error where the special i p 
are covered by the general instructio 
Bo ehra TPAetiCe v. Newby, 105 P.2d 

. ay 
Okl. Trial court’s refusal to give a 
requested instruction was not error, 
where an instruction given adequately ._ 
covered the points covered by the re- — 
quested instruction.—Biggers y. Ward, fo 
LOGE 2deiou. \ 


Okl, Where instructions as given 
fairly stated the law to be applied to 
the case, it was not error for the trial 
court to refuse requested instructions. 
—Empire Oil & Refining Co. v. Fields, 
112 P.2d 395: f 

The refusal by the trial judge to give 
instructions regarding matters substan- 
tially covered by instructions given is 
not error.—Hmpire Oil & Refining Co. 
v. Fields, 112 P.2d 395. 

Ok. It is not error for trial court 
to refuse an instruction if practical- 
ly the same proposition of law is coy- 


as 
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“Sg ered in other instructions.—Grand Riv- 
ee pes Authority vy. Victor, 114 P.2d 
; Or. The refusal to give requested 
instruction, the substance of which 
was embodied in instructions given, 
was not error.—Suko vy. Northwestern 
Ice & Cold Storage Co., 113 P.2d 209. 
Or. It is within the sound discretion 
of trial judge whether to enlarge upon 
any particular subject covered by gen- 
eral instructions.—Kiddle v. Schnit- 
er, 114 P.2d 109. 
RAI. The trial justice is not obliged 
to charge in any particular language or 
St) to. cover all points requested by one 
of the parties unless they are material 
and are not otherwise fairly covered by 
the charge—Callan Const. Co. v. Mar- 
tin, 20 A.2d 532. ; : 
tenn.App. itefusal to give special 
request, substance of which was con- 
rained in trial court’s general charge, 
d not constitute error.—Burrow v, 
Lewis, 142 S.W.2d 758. i 
Utah. If a party’s theory is fairly 
and fully presented to the jury, the 
party cannot complain because exact 
language of a request was not followed, 
even though the instruction requested 
ay have been a more terse or suc- 
t statement.—Nelson v. Arrowhead 
reight Lines, 104 P.2d 225. : 
Wash. Requested instruction which 
in substance and effect included in 
structions given was properly re- 
_fused.—Lundberg v. Baumgartner, 106 
 P.2d 566. 2 ; 
- Wash. Refusal of instruction which 


110 P.2d 887. 

Wash. Where an instruction has al- 

ready covered matters contained in re- 
uested instruction, it need not be re- 

peated.—Leer v. Cohen, 116 P.2d 535. 
; = 


Met: § 702 

D.C.Pa. In action by owner of non- 
gotiable warehouse receipts. cover- 
g vanilla beans to recover damages 
r alleged conversion of the vanilla 
yeans against purchaser of beans who 
tained possession thereof through 
negligence of warehouseman, evidence 
did not require instruction on question 
of warehouseman’s possession, but is- 
sue of possession was adequately pre- 
sented by instructions given.—First 
Camden Nat. Bank & Trust Co. v. J. 
R. Watkins Co., 36 F.Supp. 416. 
Ala. In detinue action, in which 
plaintiff claimed under a crop mort- 
gage, trial court did not err in refusing 
plaintiff’s special written charges that 
verdict must be for plaintiff if jury 
found that defendant signed or au- 
thorized his signature to be affixed to 
mortgage, where there was no evidence 
tending to show that defendant sub- 
- seribed his name to mortgage in any 
manner other than personally signing 
mortgage, and trial court properly in- 
structed jury on issue whether defend- 
ant personally signed mortgage.—Kin- 
ney v. Glenn, 198 So. 256, denying 
certiorari 198 So. 250. 3 

Ga.App. In action against warehouse- 
man for damages to stored pecans, 
where court charged that plaintiffs 
based their suit on several alleged 
acts of negligence and that plaintiffs 
could recover if damage resulted from 
one or more of the acts of negligence 
proved, rejection of request to charge 
that one of grounds of negligence al- 
 leged was that warehouseman did not 
maintain a watchman, and that if such 
were true and such failure was neg- 
-  ligence proximately causing the dam- 
ages plaintiffs should recover, was not 
error, since it was substantially coy- 
ered by court’s general charge.—Richter 
y. Atlantic Co., 16 S.H.2d 259. 

Mich. In will contest, refusal of re- 
quested instruction that there was no 
proof that testatrix had benefit of in- 
dependent counsel with respect to pur- 
ported will, and that such cireumstanc- 
F es raised suspicion of wrongdoing call- 

ing for satisfactory explanation by 
principal beneficiary and proponent, 


cy ‘ 


was not prejudicial to contestants, 
where court gave instruction which 
was similar to requested instruction ex- 
cept that it stated that there was no 
proof that testatrix had “or did not 
have” benefit of independent counsel. 
—In re Barth’s Estate, 299 N.W. 118, 


298 Mich. 388. 


Neb. In automobile accident case, re- 
tusal to give instruction tendered by 
defendants was not error where the 
law applicable to the case had been giv- 
en by the trial court in its instructions. 
—Parks v. Metz, 299 N.W. 643. 

Tex.Civ.App. In suit for malicious 
prosecution, refusing defendant’s re- 
quested instructions that testimony of 
plaintiff’s acquittal should not be con- 
sidered for purpose of showing malice 
or want of probable cause and that 
it could not be considered in determin- 
ing whether plaintiff was innocent of 
criminal charge but could be con- 
sidered only for purpose of showing 
that prosecution had ended favorably 
to plaintiff was not error where court 
instructed that evidence regarding 
plaintiff's acquittal might be consid- 
ered by jury for purpose of showing 
disposition of criminal case and for no 
other purpose.—Mosley v. Harkins, 147 
S.W.2d 309. 5 

Tex.Civ.App. In personal injury ac- 
tion, instruction limiting plaintiff's in- 
juries to those sustained on occasion in 
question directly and proximately 
caused by negligence, if any, of defend- 
ants, taking into consideration the 
elements of damage specified by nec- 
essary exclusion eliminated any in- 
juries caused by claimed neuritis, bad 
teeth or organic troubles, and refusal 
to give charge excluding such organic 
troubles was not error.—Stayton  v. 
Contreras, 150 S.W.2d 342, error dis- 
missed, judgment correct. 

Va. In proceeding to condemn land 
for public highway, an instruction that 
commissioners, in arriving at damages 
to residue of the tract should consider 
the costs, if any, of adjusting residue 
of property to new conditions brought 
about by construction of highway and 
inconvenience, if any, to which land- 
owner would be subjected on account 
of location of road in future operation 
of farm, which was warranted by the 
evidence was improperly refused on the 
ground that it was covered by another 
instruction and that it unduly empha- 
sized a part of the evidence. Code 
1936, § 1969j.—Long v. Shirley, 14 S.B. 
2d 375, 177 Va. 401. 
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C.C.A.N.J. Refusing requested in- 
struction on burden of proof was not 
error where point had already been 
sufficiently covered.—Anzano vy. Metro- 
politan Life Ins. Co. of New York, 118 
F.2d 430, affirming 32 F.Supp. 417. 

Ind.App. Where instructions given 
by court of its own motion fully and 
fairly informed jury on all issues in 
the case, including all elements of de- 
fense, defendant was not harmed by 
failure to give requested instructions. 
—Lindley v. Skidmore, 33 N.H.2d 797. 

N.D. ‘Trial court did not err in re- 
fusing instructions requested by de- 
fendant, where written charge given to 
jury embraced all. issues in the case, 
all proper matter embraced in the re- 
quests, and fully and fairly stated the 
law governing the questions to be de- 
termined. Comp.Laws 1913, § 7620— 
Bagg yv. Otter Tail Power Co., 297 N. 
W. 774, 70 N.D. 704. 


§ 7 

C.C.A.Il, Where instructions given 
properly interpreted the law of fraud 
and deceit and the burden of proof in 
actions therefor, refusal of requested 
instruction regarding burden of proof 
was not error.—McVeigh vy. MeGurren, 
117 F.2d 672. 

_CalApp. Refusal of trial court to 
give an instruction requested by plain- 
tiff to effect that burden was on defend- 
ant to prove contributory negligence on 


part of plaintiff by a preponderance of. 


evidence was not error, where rule as 
to burden of proof of contributory neg- 
ligence was correctly stated in another 
instruction.—Johnston y, Brewer, 105 
P.2d 365, 


Fla. In a to r r di S On 
a charge of wilfully and m: AP ly as- 
saulting and beating plaintiff, ch. rs ‘ 
that jury where the sole judges of the 
weight of the testimony and that plain- — 
tiff to recover must prove her case by 
a “preponderance of the evidence”, and 
defining that phrase, fairly and correct- 
ly stated the law, and it was not error 
to refuse requested instruction that if 
jury should find the evidence evenly 
balanced, plaintiff could not recover.— 
Pandula v. Fonseca, 199 So. 358. 

Kan. Where instructions given in- 
cluded essential elements of defend- 
ant’s requested instructions, which in- 
cluded both parties’ claims and plain- 
tiff’sy burden of proof, and _ instruc- 
tions as whole made it clear that 
plaintiff must prove her case by pre- 
ponderance of evidence before she 
eould recover, refusal of such request- 
ed instructions was not Pa err 
man v. Ticehurst, 110 P.2d 785, 153 
Kan, 310. 

Mo.App. In personal injury suit, re- 
fusal of defendant’s requested instruc- 
tion that burden was on plaintiff to 
show that he was injured by defend- 
ant’s negligence and that jury should 
not find defendant negligent merely be- 
cause of occurrence shown by plaintiff's 
evidence, if they found from all evi- 
dence that defendant was not negli- 
gent, was not erroneous, in view of 
plaintiff’s instruction that burden of 
proof was on plaintiff and that defend- 
ant’s negligence should not be inferred, 
unless jury found, after considering 
all evidence, that defendant was in fact 
uilty of negligence.—Counts v. Coca- 

ola Bottling Co. of St. Louis, 149 §. 
W.2d 418. 

N.J.Sup. Refusal to instruct that 
negligence was never presumed, and 
that there was presumption that de- 
fendant was not negligent was not 
error where court instructed jury that 
the mere fact of injury did not en- 
title plaintiff to a verdict, that his ac- 
tion was based on negligence, that it 
was necessary for plaintiff to establish 
that he was injured, and that his 
injuries were due to defendant’s negli- 
gence, and that defendant had failed 
in a duty which was owed to plain- 
tiff, and that such failure was. the 
proximate cause of plaintiff’s injuries. 
—Gordon v. General Launderers, 18 A. 
2d 719, 126 N.J.L. 78. 

Utah. Refusal to give requested in- 
struction on defendant’s burden of 
proving contributory negligence was 
not error where other instructions cov- 
ered substantially the substance of the 
request, presented issue to jury in such 
a way that jury could not have been 
misled, and fully covered the theory 
of the request.—Nelson y. Arrowhead 
Freight Lines, 104 P.2d 225, 


Wash. Refusal to~give defendant’s 
requested instruction as to plaintiff’s 
duty to minimize his damage after his 
flock of chickens had become infected 
was not error, where requested instruc- 
tion was covered by another instruc- 
tion.—Letres v. Washington Co-op. 
Chick Ass’n, 111 P.2d> 594. 
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C.C.A.Ill. In action by grain dealer 
against grain trader who gained con- 
trol of large percentage of corn in 
country for damages caused by monop- 
oly, failure to instruct that, in order 
to render contracts of plaintiff and 
broker invalid in that no delivery of 
grain was intended, it was necessary 
that intention not to deliver be mutual 
and disclosed, held not error, where 
court had instructed jury that in or- 
der that. contracts be illegal as gam- 
bling contracts there must have been 
an intent by both plaintiff and broker 
when contracts were made they should 
not be settled by delivery of grain but. 
only by payment of market difference. 


Smith-Hurd Stats.Ill. c. 38, § 328.— 
Peto v. Howell, 117 F.2d 249. 

C.C.A.Ind. Refusal of insurer’s re- 
quested instruction was not. error, 


where court’s instructions substantially 
covered everything requested in the re- 
jected instruction.—Wiecking yv. Phoen- 
ix Mut. Life Ins. Co. of Hartford, Conn., 
116 F.2d 90, 


dela t 
_ was vexatious delay be- 
cause it prosecuted an appeal from an 
adverse decree of the District Court to 
, the United States Circuit Court of Ap- 
.. peals in equity suit brought by insurer 
i" to cancel policy was not error, where 
subject matter of instruction was cov- 
ered py given instruction and evidence 
presented jury question as to vexatious 
delay. Mo.St.Ann. § 5929, p. 4515.— 
New York Life Ins. Co. y. Calhoun, 114 
F.2d 526. 

Ind.App. In action for repayment of 
money had and received by vendors 
under contract for sale of land, in- 
struction that if vendors were guilty of 
conduct attributed to them by vendee’s 
- complaints. vendee could treat the con- 

tract as broken was properly refused 

because misleading and confusing, par- 
ticularly where instruction was given 
covering the same matter in form which 
would not mislead, notwithstanding 
that language used in the refused in- 
struction was employed by the Appel- 

Jate Court on prior appeal involving 

es ons vy. Martin, 33 N.E. 


Mass. In brokers’ action to recover 
difference between purchase price and 
sale price of stock purchased for, ac- 
eount of defendant, refusal to give 
requested instruction that if jury found 
that defendant in placing order stipu- 
lated that stock would be paid for only 

_ by trustee’s check such as was ten- 
dered by defendant, there could be no 
recovery was not error, in view of an- 
other instruction.—Geary v. Blomerth, 
34 N.E.2d 922, 309 Mass. 91. 

Me. In builder’s action against lot 
owner for services under an alleged 
oral contract, refusal to give lot own- 
er’s requested instruction to find for 
lot owner if parties entered into oral 
agreement under which builder was 
to advise and assist owner concerning 
removal of building restrictions for no 
charge and as a matter of friendship 
was not error, where instructions giv- 
en permitted recovery if owner em- 
ployed builder and orally agreed to 
pay builder a certain sum for build- 
er’s services.—Vrooman y. Hill, 147 S. 
W.2d 602. 

Mo.App. In action on fire policy 
which covered property while located 
at certain place for loss of property at 
another place on theory that insurer 
consented to removal, instruction con- 
cerning question of no estoppel by 
reason of failure to return premium 
if part of insured goods remained in 
first location was properly refused, 
where there was evidence that property 
left was not included in insurance and 
instruction at request of insurer was 
given that, if insured did not move all 
of goods, insured could not recover 
more than a fair market value of prop- 
erty moved.—Bergerson y. General Ins. 
Co. of America, of Seattle, Wash., 148 
S:W.2d 812. 

In action on fire policy, instructions 
requested by insurer were properly re- 
fused where given instructions when 
taken as a whole fairly covered the 
case and refused instructions did not 
contain elements that would have clari- 
fied rather than confused.—Bergerson 
y. General Ins. Co. of America, of Se- 
attle, Wash., 148 S.W.2d 812. 

Tenn.App. In action for total and 
permanent disability benefits under 
life policies, refusal to charge insurer’s 
special request that insurer contracted 
to pay indemnity to plaintiff only in 
event that total disability prevented 
plaintiff from performing any work 
for compensation and that total dis- 
ability was to be distinguished from 
partial disability was not prejudicial 

' against insurer, where trial judge had 
defined total disability and had told 
the jury that it was to determine 
whether plaintiff was totally or partial- 
ly disabled.—Mutual Life Ins. Co. of 
New York v. McDonald, 150 S.W.2d 
koe 
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Ala. A charge that at time of rail- 
road crossing collision there was no 
ordinance or statute requiring that a 


‘conduct of pedestrian 


rop- 
erly refused because abstract mend be- 
cause covered in substance by given 
charges.—Southern Ry. Co. y. Norris, 2 
So.2d 899. : : 
Ala.App. Requested charge that it 
was duty of truck driver, before at- 
tempting to cross railroad track at 
crossing, to stop, look, and listen for 
approaching train, and that lack of rail- 
road crossing sign at crossing would 
not relieve driver of such duty, was 
properly refused, where there was evi- 
dence that truck driver had no knowl- 
edge of existence of the railroad cross- 
ing, and duty of the driver to stop, 
look, and listen was fully and correctly 
covered by written charge given by the 
court.—Sloss-Sheffield Steel & Iron Co. 
v. Willingham, 199 So. 15, 29 Ala.App. 
569, cause remanded 199 So. 28, 240 
Ala. 294, g 

Ark. In highway employee’s action 
for injuries sustained when struck by a 
truck which was being backed up to an 
asphalt mixing machine, it was not nec- 
essary to give an instruction that em- 
ployee was in the exercise of ‘ordinary 
eare for his own safety’ where an in- 
struction was given that jury could find 
for the plaintiff, “If you further find 
that the plaintiff, while in the exercise 
of ordinary care, was injured.’’—D. F. 
gues Const. Co. v. Mize, 146 S.W.2d 
709. 

Cal. In action against school district 
for injuries sustained by 15-year-old 
high school girl who was struck by 
truck on school grounds, failure to 
instruct that if school authorities were 
justified in relying on provisions of 
Vehicle Code as adequate for protec- 
tion of children on grounds and were 
not guilty of any negligence, school 
district would not be liable wag. not 
error, where jury was instructed that 
only basis for imposing liability on 
district was negligence of its officers 
or employees, that provisions of Vehi- 
ele Code were applicable to vehicles 
on school grounds in absence of spe- 
cial regulations, and that question 
whether school] authorities should have 
imposed special regulations was ques- 
tion of fact to be determined in light 
of conditions existing at time of ac- 
cident, Vehicle Code, § 511, St.1935, p. 
176.—Taylor vy. Oakland Scavenger Co., 
mie P.2d 1044, prior opinion 103 P.2d 
605. 

Cal.App. In automobile accident case, 
refusal to give instructions embodying 
basic speed law declared by Vehicle 
Code was not error, where provisions 
of the basic speed law were sufficiently 
covered by other instructions. Vehicle 
Code, §§ 510, 511, St.1935, p. 176.—Ca- 
valli v. Luckett, 104 P.2d 708. 

Cal.App. Refusal of trial court to 
give plaintiff's requested instruction 
that defendant was bound to exercise 
due care toward plaintiff even though 
plaintiff was not in crosswalk at time 
he was struck by defendant’s automo- 
bile was not error, where jury was 
adequately advised by other instruc- 
tions that both plaintiff and defendant 
were bound to exercise ordinary care 
under all circumstances and that neith- 
er was required to use a greater degree 
of care than other. — Vehicle Code, § 
562, St.1935, p. 188.—Johnston vy. Brew- 
er, 105 P.2d 365. 

Cal.App. In action for death of 
boy resulting when struck by street 
ear while attempting to cross street 
where all material portions of sup- 
posed instruction relating to the provi- 
sions of city ordinance regulating the 
in crossing a 
roadway were given, refusal to give a 
portion of an instruction referring to 
unlawful use of any roadway by pedes- 
trian was not error.—Healy yv. Market 
St. Ry. Co., 107 P.2d 488. 

Cal.App. A requested instruction 
that contributory negligence ‘“‘no matter 
how slight in character’? would bar re- 
covery was properly refused, where in 
other instructions jurors were informed 
that if they found that plaintiff was 
negligent and such negligence con- 
tributed “in some degree” or “in any 
degree’’ to happening of accident, it 


were carried on was properly refused, — 
where subject matter of such instruc- | 
tion was covered by instructions in- — 
forming jury that in determi 
whether there was negligence, co 
must be considered in light of al 
rounding circumstances.—Burke vy. 
HE. Marshall, Inc., 108 P.2d 738. — 

Cal.App. In customer’s : 
against store owner for injuries [ 
fered in fall, instruction, that 
tomer was guilty of contributory Th 
ligence if reasonably careful perso’ 
her position would have observe 
dition of floor and would no 
been injured, sufficiently cover 
ject of refused instruction o ] 
tomer’s duty of looking where she wa: 
going and seeing what was in ple 
sight.—Wills v. J. J. Newberry Co., 
P.2d_ 346. ihew 

Cal.App. In action for death of 
destrian killed while crossing stre 
a bus, where jury was adequately 
vised that pedestrian had duty o: 
ercising due care at all times in | 
ing street, refusal to instruct t 
was duty of pedestrian to loo 
approaching traffic at such poi 
in such manner as would enab 
to determine whether she could 
ceed across the street in safety was 
error.—Schulman vy. Los Angele; 
Corporation, 111 P.2d 924, —— 

Cal.App. In actions for injuries 
tained in collision between thre U 
mobiles at highway intersection, © are 
jury was clearly instructed on burden — 
of proof, and the terms neglig 
contributory negligence and prox l 
cause of injury as employed in the in- 
structions were fully defined, refusal | 
instruct that traversing a blind ge 
section at speed in excess of 15 mile; 
an hour is not negligence as a matter 
of law was not reversible error. Ve 
hicle Code, § 5138, St.1935, p. 177.— 
Hamm vy. San Joaquin & Kings Rive: 
Canal Co., 111 P.2d 940. ash 

Cal.App. In action against bus | 
pany for death of passenger from inj 
ries allegedly sustained on bus, refusa 
to give plaintiffs’ requested instruc: 
tion making bus company liable fo: 
acts caused by sudden starting of bu 
by ordinary motions or otherwise wi: 
not error, where subject matter of su 
instruction was correctly set forth 
instructions clearly delineating the di 
ference between jerking motions cause 
by ordinary movements and by suc 
motions caused by negligent operatio: 
of bus.——Jorgensen v. Hast Bay Trans 
itieCo., 115: P.2de 556; 

In action against bus company f 
death of passenger from injuries al. 
legedly sustained on bus, refusal 
give plaintiffs’ instructions presenti 
two alternative theories to show th 
alleged accident caused death of pas. 
senger was not error, where plaintiffs 
other instructions which were given 
fully covered both theories—Jorgensen 
Yer tiank Bay Transit Co. 115 P.2 


Ho eed 

Colo. In personal injury action, re- 
fusal to give defendant’s requested in-— 
struction limiting plaintiff td a recov- 
ery for such ‘‘pecuniary loss as he has 
suffered as a proximate result of the 
accident” was not error where trial — 
court properly instructed as to measure 
of damages.—Riss & Co. v. Galloway, 
114 P.2d 550. 

In personal injury action, refusal of 
defendant’s requested instruction with 
respect to burden of proof was not er- 
ror where such portions of requested 
instruction as were in the affirmative 
and constituted a correct announcement 
of the law were adequately covered 
by other instructions given.—Riss & 
Co. v. Galloway, 114 P.2d 580. 

Colo. In action arising out of auto- 
mobile collision, refusal of defendant's 
tendered instruction on right of way 
ordinance was not error where the 
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ordinance was quoted verbatim in one 
instruction given, and plaintiff did not 
deny that defendant originally had 
right of way but contended that he lost 
el ata vy. White, 114 P.2d 
App.D.C. Where a careful examina- 
ion of the whole charge in action for 
injuries sustained by child who was 
struck by defendant’s truck revealed 
that instructions given covered all 
points material to child’s case which 
were contained in instructions request- 
ed, the trial court did not err in re- 
fusing to give five prayers for instruc- 
ions offered, particularly where no ob- 
ctions to charge as given were offer- 
ed either on ground that whole charge 
vas inadequate or that particular in- 
structions were incorrect. Rules of 
ivil Procedure for District Courts, 

8 U.S.C.A. following section 


y concerning customer’s duty to ex- 
ise reasonable care as affected by his 
atus as a business visitor or licensee, 
refusal to give instructions relating to 

contributory negligence based on spe- 
 @ifie and limited facts was not error. 
' —Young Men’s Shop vy. Odend’Hal, 121 
-2d 857. 

Fla. In action under Federal Em- 
 ployers’ Liability Act, failure to give 
efeadant’s requested charges on as- 
imption of risk was not error, where 
ven instructions on assumption of 
risk were full and correct and as favor- 

ble to defendant as the law required. 
| Rederai Employers’ Liability Act, 45 
"i C.A. §§ 51-59.—Atlantic Coast Line 
-R. Co. v. McIntosh, 198 So. 92 

‘Ga.App. in action against railroad 
for death of brakeman who was crushed 

gainst moving train at crossing by 
swerving automobile which he was 
flagging when train was backed over 
ossing, the trial court did not err 
in failing to charge, in connection with 
ertain provisions of the Federal Em- 
_ployers’ Liability Act under which case 
was tried, that brakeman assumed the 
risk incident to his employment, where 
the court elsewhere properly charged 
on the law of assumption of risk and 
gave to railroad the benefit of all of 
its defenses, Federal Employers’ Li- 
ability Act, 45 U.S.C.A. § 51 et seq.— 

Southern Ry. Co. v. Blanton, 10 S.H. 
2d 430. 
Ga.App. In action for death of mo- 
torist in collision with train at rail- 
road crossing, where court charged 
that it is not per se negligence for one 
not aware of the approach of a train 
to attempt a crossing of railway tracks 
-without stopping, looking, and listen- 
ing, failure to charge that the stop, 
look, and listen doctrine does not pre- 
vail in Georgia was not reversible er- 
ror, since requested charge was covered 
in substance by given charge.—Hdwards 
Fao B. & C. R. Co., 10 S.H.2d 

In action for death of motorist in 
collision with train at railroad cross- 
ing, where court charged that the duty 
to exercise ordinary care to avoid con- 
sequences of another’s negligence does 
not arise until negligence of other is 
apparent, failure to charge that ex- 
ercise of ordinary care does not re- 
quire one to anticipate negligence 
when the law commands diligence for 
his protection was not improper, since 
- requested charge was in effect covered 
_ by given charge—Edwards y. Atlanta, 

B. & C. R. Co., 10 S.H.2d 449. 

In action for death of motorist in ecol- 
lision with passenger train at railroad 
crossing, where judge fully instructed 
jury with reference to care and dili- 
gence and the duties and obligations 
resting upon each party to the case, 

: and in effect instructed that jury were 
‘“ to determine whether railroad company 
1 had been guilty of any negligence, al- 
leged failure to charge what care and 
diligence was required of railroad com- 


/ 
ow 


“nd- 


H.2d 449. hs Pe: 

Ga.App. In widow’s action against 
railroad company for death of railroad 
worker who was employed by another 
company, and who was killed when 
struck by engine of railroad company 
in. terminal station, refusal to charge 
that recovery could not be had, no mat- 
ter how negligent railroad company 
was, if workman by ordinary care 
could have avoided the consequences to 
himself of such negligence, was not 
error, in view of fact that requested 
charge was argumentative and that the 
principle of law involved was correctly 
stated in the general charge.—Southern 
Ry. Co. y. DeFoor, 11 S.H.2d 922, 63 
Ga.App. 650. 

In widow’s action against railroad 
company for death of railroad worker 
who was employed by another company 
and who was killed when struck by 
engine of railroad company in terminal 
station, refusal to give requested charge 
relating to comparative negligence was 
not error, where request was covered 
by general charge.—Southern Ry. Co. v. 
DefFoor, 11 8.H.2d 922, 68 Ga.App. 650. 

In widow’s action against railroad 
company for death of railroad worker 
who was employed by another company 
and who was killed when struck by 
engine of railroad company in terminal 
station, refusal to charge that jury 
should find for railroad company if evi- 
dence failed to show that railroad com- 
pany was more negligent in the mat- 
ter which caused the fatal injury than 
was worker, was not error, where the 
principle was well covered in the gen- 
eral charge.—Southern Ry. Co. y. De- 
Foor, 11 S.H.2d 922, 63 Ga.App. 650. 

Idaho. In action for death of high- 
way employee who was struck by truck 
which swerved from behind another 
truck and collided with road grader 
which was proceeding in the same di- 
rection on left side of highway, where 
jury was instructed that, if trucker was 
confronted with a sudden emergency, he 
had duty to act with same care and 
prudence as an ordinary prudent man 
under similar circumstances, instruction 
that existence of a sudden emergency 
in and of itself would excuse trucker 
was properly refused.—Lebak v. Nelson, 
107 P.2d 1054. 

Il.App. In personal injury action, 
refusal of defendant’s requested instruc- 
tion by which it was sought to have 
jury instructed on question of damages 
was not error where jury were told that 
plaintiff could not recover unless de- 
fendant’s failure to have handrail on 
stairway on which plaintiff fell was 
proximate cause of injury, and proxi- 
mate cause was defined by instruction 
given at defendant’s request.—Doran v. 
Boston Store of Chicago, 30 N.H.2d 778. 
307 Ill. App. 456. 


Ill.App. In action against hospital 
for injury caused by use of cauterizing 
machine, requeste instruction that 


hospital was not responsible for ail- 
ment or malady from which plaintiff 
was suffering at time she came to hos- 
pital for treatment was a proper in- 
struction, but was properly refused as 
covered by another instruction.—Dell- 
ing v. Lake View Hospital Ass’n and 
Training School for Nurses, 33 N.H.2d 
915, 310 Tll.App. 155. 


Ind. In action for death of automo- 
bile occupant, refusing to give defend- 
ant’s requested instructions was. not 
error, where instructions given by court 
fully and fairly covered the law applica- 
ble to the case.—Lindley v. Sink, 30 N. 
H.2d 456. 

Ind.App. In action for assault and 
battery, refusal of defendant’s ten- 
dered instruction on self-defense held 
not reversible error, in view of given 
instructions, particularly instruction 
that if defendant acted as reasonably 
prudent person would have acted un- 
der existing circumstances and appear- 
ances in striking plaintiff and reason- 
ably and honestly believed that he was 
in danger of being assaulted by plain- 
tiff, defendant could use such force ag 
was reasonably necessary for his pro- 


ing pub- 


¥, 


on for 


- Ind.Ap 
pedestrian w , I 
way at night, was struck from rear by 
trailer attached to automobile trac- 
tor which swerved to the left to avoid 
striking pedestrian, refusal of instruc- 
tion, which dealt with duty imposed 
upon pedestrian when suddenly con- 
fronted with peril, was error. where 
evidence showed that pedestrian was 
given no warning by driver of trac- 
tor and was not aware of approach 
thereof until pedestrian heard a rum- 
ble immediately behind ‘shim and the 
only other instruction involving duty 
which law imposed upon pedestrian for 
his own safety, was an _ instruction 
which defined reasonable care.—Zolu- 
dow v. Keeshin Motor Express, 34 N. 
H.2d 980. . 

_Ky. An instruction that if jury be- 
lieved that both defendant motorist and 
driver of other automobile involved in 
collision were guilty of negligence 
which concurred to bring about colli- 
sion they should find for defendant on 
claims of driver and owner of other 
automobile against him and for driver 
and owner on defendant’s counterclaims 
against them was the full equivalent of 
an instruction with reference to the 
contributory negligence of defendant,— 
Rutherford v. Smith, 145 S.W.2d 538, 
284 Ky. 592. 

Ky. Where an instruction required 
driver of plaintiff's truck which col- 
lided with defendant’s automobile 
standing on highway at night to keep 
a lookout ahead and to operate truck 
in a careful manner with due regard to 
other vehicles that might be using 
highway and to exercise ordinary care 
to avoid colliding with other vehicles 
including defendant’s automobile, — it 
was not necessary that trial court 
charge that it was truck driver’s duty 
to bring truck to a complete stop, if 
necessary to avoid collision with sub- 
stantial objects.—Tucker y, Ragland- 
ers Co., 148 S.W.2d 691, 285 Ky. 


Md. In action for death of pedes- 
trian struck by automobile at or near 
an intersection, refusal of prayer for 
an instruction that if jury believe from 
evidence that pedestrian could have 
avoided accident by use of ordinary 
care on his part, then verdict must be 
for defendant, if erroneous, was not 
harmful, where other instructions in ef- 
fect embodied the same proposition as 
that contained in requested instruction. 
—Sugar v. Hafele, 17 A.2d 118. 

Mass. In patron’s action for injuries 
resulting when theater seat broke, 
where evidence raised issue as_ to 
whether condition of iron supports for 
back of seat should have been discov- 
ered by reasonable care, it was error 
to refuse requests for rulings that de- 
fendant was not liable for hidden de- 
fects in seat if it neither knew, nor in 
exercise of due care could have dis- 
covered, their existence, notwithstand- 
ing additional instructions that theater 
operator was liable only if it should fail 
toc take measures to remedy dangerous 
condition.—Bell v. Dorchester Theatre 
Co., 31 N.H.2d 10, 308 Mass. 118: 

Mass. In pedestrian’s action for in- 
juries sustained when struck by motor- 
ist, instruction that if pedestrian start- 
ed to cross street under such circum- 
stances that the accident was bound to 
occur unless motorist in some way 
managed to avoid it, pedestrian was 
not in the exercise of due care was 


_ properly refused where court instruct- 


ed in substance that pedestrian was not 
entitled to rely entirely on care of mo- 
torist.—Tookmanian vy. Fanning, 31 N. 
W.2d 536, 308 Mass. 162. 


Mich. In action for death of pedes- 
trian when struck by automobile, fail- 
ure to submit charge in regard to 
proximate cause of accident was not 
error, where trial court instructed jury 
that it was essential that plaintiff prove 
accident was “caused through the care- 
lessness and fault of the defendant”, 
and defendant made. no request to 
charge in regard to proximate cause of 


ur a 
‘while walking on ‘high- 


evidence 


r ee ’ 
Whe nal injury ac- 
against ant there was no 
i warranting finding that 
emergency was the fault of the plain- 
tiff or the driver of -his automobile, 
but there was evidence from which 
Jury could find that defendant’s fault 
in the operation of his automobile cre- 
ated the emergency as to him, and 
court’s general charge as to due care 
was a better guidance for the jury 
than an instruction on the sudden 
emergency rule, defendant was not en- 
titled to an instruction concerning the 
sudden emergency rule.—Corridan vy. 
Agranoff, 297 ; 759 
Miss. In pedestrian’s 


action for in- 


- juries sustained when struck by auto- 


mobile, where jury were given the ap- 
plicable law of the case, giving of in- 
struction for pedestrian and refusing 
some requested instructions by defend- 
ant taxicab driver was not error.— 
Brand y. Tinnin, 200 So. 588. 

Mo. In yisitor’s action against land- 
lord for injuries sustained on a stair- 
way in a tenement house, refusal of in- 
struction relating to illumination of 
stairway was not prejudicial to plaintiff 
in view of plaintiff’s instruction which 
did submit the issue—Monsour v. Ex- 
celsior Tobacco Co., 144 S.W.2d 62. 

N.H. In consolidated actions for 
death of two pedestrians when_ struck 
by truck while walking on right side 
of highway, plaintiffs’ requested in- 
struction that there was no legal pro- 
hibition against walking on right hand 
side of road, and that a pedestrian was 
entitled to walk on any part of high- 
way he chose if he did so with due 
regard for rights of other travelers 
and exercised reasonable care for his 
own safety, should have been granted, 
particularly in view of argument of de- 
fendant’s counsel.—Stowe vy. Hartford, 
18 A.2d 382. 

N.H. Charge that defendant had 
right to rely upon oncoming driver 
having and using full use of his facul- 
ties and having his automobile under 
control at time of accident and that 
defendant was not required to antici- 
pate that oncoming driver would be 
operating his motor vehicle upon a 
public highway at time and place of 
the accident while under influence of 
liquor was correct, and it was _ not 
necessary to go further and give jury 
special instructions as to use of eyi- 
dence by which a charge of intoxica- 
tion was sought to be proved.—Sulli- 
van v. Sullivan, 18 A.2d 828. 


N.J. The subject matter of defend- 
ants’ refused requests for charges, by 
trial court, relating to contributory 
negligence of plaintiff if he was driv- 
ing to left of center line on highway, 
was sufficiently covered by charge giv- 
en by court.—Claypoole v._ Motor 
Finance Corporation, 15 A.2d 794, 125 
N.J.L. 440 

In actions arising out of collision 
between automobiles traveling in op- 
posite directions on four-lane ‘highway, 
trial court’s charge concerning duty of 
parties with respect to driving on 
right-hand side of the four-lane high- 
way was sufficient definition of negli- 
gence or contributory negligence with- 
out giving abstract definitions of the 
terms.—Claypoole v. Motor Finance 
Ciena heee 15 A.2d 794, 125 N.J.L: 
440. 
N.J.Sup. In action for injury on 
premises of laundryman, refusal to in- 
struct that plaintiff was under duty 
to look and use reasonable powers of 
observation upon entering defendant’s 
premises and that if he failed in this 
regard he was guilty of contributory 
negligence and could not recover was 
proper and failure to include state- 
ment that failure to exercise due care 
must have caused or at least con- 
tributed to the injury in that the mat- 
ter was fully covered in instruction 
given.—Gordon.v. General Launderers, 
18 A;2d,719, 126 N.J.L. 78. 

Instruction that ‘contributory negli- 
gence” was said to be present where 


gence on part of plaintiff, was proper 
and refusal of—requested instruction 
on contributory negligence was not er- 
ror.—Gordon y. General Launderers, 
18 A.2d 719, 126 N.J.L.. 78. 

_N.Y.App.Div. Where trial court in 
his main charge sufficiently covered the 
subject of assumption of risk and_the 
assertion that plaintiff was injured as 
the result of an unavoidable accident, 
trial court did not err in refusing de- 
fendant’s _ requested instructions on 
those subjects.—Grimes y. Shell Union 
Oil Corporation, 29 N.Y.S.2d 578, 262 
App.Diy. 344. 

N.C. On appeal in automobile acci- 
dent case, defendant could not com- 
plain of trial court’s failure to give a 
certain instruction concerning contribu- 
tory negligence where issue was cover- 
ed by given special instruction concern- 
ing plaintiff's duty to keep a proper 
lookout.—MecMillan vy. Butler, 11 8.H.2d 
877, 218 N.C. 582. 

Okl. In action for miscarriage and 
injuries to plaintiff’s female organs al- 


legedly as result of superficial bullet. 


wound in head, trial judge’s failure to 
instruct with respect to proximate 
cause in the negative was not ground 
for reversal, where jury was clearly 
instructed that to find for plaintiff they 
must find that bullet wound was prox- 
imate cause of the injury, and the in- 
ference was clear that if injuries re- 
sulted from any pre-existing cause, 
jury must find for defendants.—Em- 
pire Oil & Refining Co. v. Fields, 112 
201.395, 

Or. In action by motorist, who was 
driving about 45 miles an hour, for 
injuries sustained when he crashed in- 
to rear end of truck and trailer slow- 
ing down to 5 or 10 miles per hour 
preparatory to stopping, where instruc- 
tion covered, in a general way, degree 
of care required under all circum- 
stances which would include emergen- 
ey but did not specifically discuss emer- 
gency or particularize regarding degree 
of care to be expected in such ease, 
the refusal of trial court to give a 
specific instruction on emergency. rule 
did not constitute an abuse of discre- 
ye ta v. Schnitzer, 114 P.2d 

i3.C. In personal injury action by 
automobile guest, failure to give re- 
quested charge of host regarding mean- 
ing of word ‘‘wantonness”’ was not re- 
versible error, where the requested in- 
struction was not substantially different 
from the proposition which the judge 
did charge the jury. Code 1932, § 5908. 
—Cummings v. Tweed, 10 S.H.2d 322. 
abe SS Ose eles 

Tenn.App. In suit for damage to 
automobile, special request regarding 
violation of statute prohibiting the 
passing on right on approaching an- 
other vehicle moving in the same direc- 
tion was properly refused where court 
had already given in charge to jury 
a proper construction of the statute 
ag it related to the facts shown by the 
evidence. Code 1932, § 2672.—Chat- 
tanooga Ice Delivery Co. v. George F. 
Burnett Co., 147 S.W.2d. 750. 


In suit for damages to automobile, 
special request that plaintiff would 
not be entitled to recover if drivers 
of the two vehicles involved in the 
collision where each guilty of negli- 
gence proximately causing the colli- 
sion was properly refused where the 
substance of the request had already 
been given in regular charge to the 
jury.—Chattanooga Ice Delivery Co. v. 
George F. Burnett Co., 147 S.W.2d 750. 

Tex.Civ.App.. Where trial court’s 
definition of ‘new and _ independent 
cause’ as the act or omission of an 
independent. agency destroying causal 
connection befween negligent act or 
omission, and injury, and thereby be- 
coming the immediate cause of the in- 


person of ordinary prudence 
have anticipated it under attend 
cumstances.—Tyreco Refining Co. 
Cook, 149 S.W.2d 136, error dismiss¢ 
judgment correct. San Se 
Utah. In action for death of m 
16 and 20 years old, respectivel 
fusal to instruct that each minor 
required to exercise only that degres 0 
care and caution which persons of lil 
age, capacity and experience migh 
reasonably expected to exercise, | 
not reversible error where the mi 
were not shown to have pean, 
al, the negligence charged was in 
five in a front seat of automobil 


Arrowhead Freight Lines, 

Va. In action by plumber ag 
owner of automobile service station 
injuries sustained when struck by a 
tomobile while working on gaso 
pump in station, brought against 
er of station and driver of auto wh 
legedly was an employee of owner, 
court’s refusal of owner’s instruc 
on question of whether drivér w 
employed at station at time of. 
dent was not error, where jur 
fully and fairly instructed on su 
point by other instructions given 
owner’s request.—Gable v. Bingler, 
S.E.2d 33, 177 Va. 641. tr 4 
‘Wash. In action for personal injur 
and property damages sustained at 
tersectional collision, wherein defe 


quoted state statute covering matter 
right of way at intersections, com 
hensively covering every substanti 
matter in city ordinance. Rem.R 
ae 6360-89.—Leer y. Cohen, lL 
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Tex.Civ.App. Under statutes, all o 
jections to court’s charge must be 
writing and acted upon by the e 
or they are ‘‘waived,’ and all speci 
charges must be prepared by the pa 
ty desiring them to be given, pr 


fore error can be shown. AY: 

arts. 2185, 2186, 2188, 2189.—Koeni 

v. Grand Lodge of Order of Sons of 

Herman, 148 S.W.2d 222, 

missed, judgment correct. 
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error dis- 


S.C. In action on life policy wherein 
issue was whether shooting which cau 
ed death of insured was accidental 
suicidal, i 


necessary, especially where the char 


‘e 
as to the burden of proof on the ine 2 
er was reiterated at request of the. 
beneficiary’s attorney.—Du Bose v. Dur-- 
ham Life Ins. Co., 14 S.H.2d 349, 197 


S.C. 1. 
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C.C.A.Ill. If requested instruction on 
res ipsa loquitur did not properly de- 
fine doctrine as applicable to facts, 
court ‘had no duty to so modify instruc- 
tion as to make it applicable-—Omaha 
Packing Co. v. Pittsburgh, F. W. & C. 
Ry. Co., 120 F.2d 594. : 

Ala. Refusal of requested writte 
charges was not reversible error where 
charges were either erroneous or coy- 
ered by oral charge. Code 1923 § 9509. 


eo y. Smith, 200 So. 623, 240 Ala. 
We 
Ala. Refusal of requested charges 


was not error where charges were ei- 
ther bad in form or invasive of jury’s 


§ TLS 
---_—-province.—Barber vy. 
es | 187,240 Ala. 656. 
~~. - Cail.App. In motorist’s action for in- 
juries sustained in collision, refusal 
of an erroneous instruction as to the 
care required of defendant in opera- 
tion of his automobile was not error.— 
Miller y. Cranston, 106 P.2d 963. 
Cal.App. In proceeding for construc- 
tion of will, trial court’s denial of cer- 
tain requests propounded by executor 
tor instructions, without prejudice to 
- venewal of requests, was not error, 
where requests were not only prema- 
ture, but were largely suppositional in 
their nature.—In re Schaetzel’s Estate, 
WZ Pi2d 324: ‘ 
Conn. Requests to charge which 
were either adequately covered in 
harge, were not material to the is- 
“sues or were unsound were properly 
refused.—Curcio v. Goodwin, 18 A.2d 
60, 127 Conn. 483. 
Md. In action against company for 
assault and battery committed by de- 
_ fendant’s employees, prayer that, if 
- jury found that plaintiff had first as- 
- saulted and struck the employees while 
hey were disengaging the automo- 
biles, and the employees did no more 
an defend themselves from further 
ssault, verdict should be for defend- 
ant, was properly refused for failure 
f prayer to state standard of the 
amount of force which the employees 
could have used to defend themselves. 
Baltimore Transit Co. v. Faulkner, 


S and declarations of persons who 
edly ‘advised tenant that it would 
be safe for her to return to apartment 
after fumigation was properly refused, 
rhere there was evidence that both 
anager of fumigating company, en- 
aged by landlord to fumigate build- 
i ig, and landlord’s janitor told tenant 
that she could enter building before it 
was. safe to do so, and landlord was 
ound by statement of manager of 
migating company but not by state- 
ment of janitor, since trial judge was 
‘not bound to separate the correct from 
the incorrect part of requested ruling, 
nd since, if landlord wished a ruling 
as to the janitor’s acts alone, such a 
uling should have been expressly re- 
ested.-Ferguson y. Ashkenazy, 29 
E.2d 828 


Mass. Where request is sufficient to 
call for an instruction as to the rule 
_ of responsibility by which a defendant 
i, 9 As bound in an action for injuries, de- 

fendant is entitled to have the rule of 
law stated notwithstanding that the re- 
uest is not strictly accurate in general 
pit _form in which it was presented. Rules 
ae of the Superior Court 1932, rule 71.— 
Bell v. Dorchester Theatre Co., 31 N.H. 
— ~~ -2d_-10, 308 Mass. 118. : 
Where defendant requested instruc- 
tions that plaintiff could not recover 
for injuries unless defendant knew, or 
_ in exercise of reasonable care ‘“‘could” 
have found, defective condition, and 
that defendant could not be charged 
with constructive notice of defect unless 
there was pre-existing condition which 
continued long enough so that defend- 
ant in exercise of due care ‘would or 
could’ have found it, requested instruc- 
tions were sufficient to call judge’s at- 
tention to issue which should have been 


eovered notwithstanding that words 
“could” and “would” might not have 
been apt.—Bell v. Dorchester Theatre 


Co., 31 N.H.2d 10, 308 Mass. 118. 

‘ Mo.App. If part of requested in- 
struction is bad, there is no error in 
- refusing it as a _whole.—Hopkins y, 
_ Metropolitan Life Ins. Co., 151 S.W.2d 
» 


i N.H. Slight flaws in a request, which 
brings to attention of trial court a 
subject on which an instruction is fair- 
ly required, does not destroy general 


integrity thereof.—Stowe y. Harttord, 
18 A.2d 382. 
N.J. Refusal to give requested 


charge was proper where charge con- 
tained an inaccurate statement of law 
} of foreign state——Max v. Max, 15 A.2d 
b 616, 125 N.J.L. 271, affirming 10 A.2d 
Y 163, 123 N.J.L. 680. 

N.J. A request must stand or fall by 


Martin, 200 So. 


a wa aia 


language in which it is presented to witl 


court unless modified by counsel, and 
if modification of such language, how- 
ever slight, is required in order to en- 
title party as a matter of strict right 
to have his request charged, it is not 
error to refuse to charge such request. 
—Hoffman v. Trenton Times, 16 A.2d 
814, 125 N.J.L. 450. 

A request which was defective in that 
it took from the jury its prerogative to 
pass upon the testimony and which left 
the jury without any instruction as to 
how they were to apply the testimony 
was properly refused.—Hoffman _ vy. 
Trenton Times, 16 A.2d 814, 125 N.J.L. 
450 


N.J.Sup. A request to charge is prof- 
fered to trial court to be charged ‘or 
refused as a whole, and, if refused, er- 
ror will not lie because trial court 
failed to select a part of it and charge 
that part—Clayton v. Clayton, 17 A.2d 
496, 125 N.J.L. 537. : 

Ohio App. In automobile accident 
case, failure to give applicable charge 
was error, even though plaintiff did 
not specifically request trial court to 
so charge, where matter was called to 
trial court’s attention in requested 
charge, which was not technically cor- 
Faia ee vy. Bowman, 34 N.B.2d 

84. 

Ohio App. Where a portion of de- 
fendant’s request to charge after argu- 
ment was erroneous, and such part as 
was not erroneous was covered substan- 
tially by court in its general charge, re- 
fusal of request to charge after ar- 
gument was not error.—Rubbo_ v. 
Hughes Provision Co., 36 N.H.2d 144, 
67 Ohio App. 123, affirmed 34 N.H.2d 
202, 188 Ohio St. 178. 

Wis. In automobile accident case, 
denial of instruction respecting right 
of way at intersections was proper 
where instruction was based upon as- 
sumptions as to conditions of right of 
way that were contrary to statute. 
St.1939, § 85.18(1).—Schmallenberg vy. 
Smith, 296 N.W. 597, 287 Wis. 285. 
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Cal.App. In personal injury suit, 
trial court had right to modify plain- 
tiff’s requested instructions, stating 
correct legal principles applicable to 
evidence and reasonable inferences 
therefrom, or to give other instruc- 
tions, on question of contributory neg- 
ligence.—Lolli y. Market St. Ry. Co., 
110 P.2d 436. 

App.D.C. A party has no vested in- 
terest in any particular form of in- 
struction even though a_ proffered 
prayer may be unobjectionable in it- 
self, standing alone, as a statement of 
law.—Cohen v. Evening Star News- 
paper Co., 113 F.2d 5238. 

It is for the trial judge to determine 
what the language of the instructions 
shall be.—Cohen v. Evening Star News- 
paner Co., 113 F.2d 5623. 

N.J. Error could be predicated only 
on trial court’s refusal of entire request 
to charge, not on failure to select a part 
of the request and charge on that part. 
—Wilson Transp. Co. v. Owens-Illinois 
Glass Co., 17 A.2d 581, 125 N.J.L. 636. 

N.J. The court is under no duty to 
charge as requested in language of 
counsel, but it is sufficient when judge 
correctly and comprehensively charges 
jury on elements of case called to his 
attention in request to charge.—Thomp- 
son v. Barab, 19 A.2d 780, affirming 16 
A.2d 549, 125 N.J.L. 461. 

N.J.Sup. The court is under no duty 
to charge as requested in language of 
counsel, but it is sufficient when judge 
correctly and comprehensively charges 
jury on elements of case called to his 
attention in request to charge.—Thomp- 
son vy. Barab, 16 A.2d 549, 125 N.J.L. 
pone affirmed 19 A.2d 780, 126 N.J.L. 


N.C. The prayer of instructions 
should be given by the court with sub- 
stantial. conformity to the prayer.— 
Queen City Coach Co. v. Lee, 11 S.B. 
2d 341, 218 N.C. 320. 

_N.D. A party to an action has the 
right to request the court, in writing, 
to give such instructions to the jury as 
that party may deem proper, and the 
requested instructions should be given 


774, 70 N.D. 704. 

RJ. A defendant is not entitled to 
have trial justice charge jury in any 
particular form of language.—Hayman 
y. Union Corporation, 17 A.2d 30. 

R.I. The trial justice is not obliged 
to charge in any particular language 
or to cover all points requested by one 
of the parties unless they are materi- 
al and are not otherwise fairly cov- 
ered by the charge.—Callan Const. Co. 
v. Martin, 20 A.2d 532. 

§ 725 

C.C.A.Ohio. In action against rail- 
way company by member of track re- 
pair and service crew for injuries sus- 
tained when struck in eye by steel 
sliver, where court correctly charged on 
assumption of risk, refusal to charge in 
exact language of request that if mem- 
ber was an experienced employee in 
cutting of rails with a chisel struck by 
hammer and knew that chips were like- 
ly to fly during operation, and if he 
turned his face toward the work know- 
ing the operation of striking was going 
on, he assumed the risk and could not 
recover, was proper. Federal Employ- 
ers’ Liability Act, 45 U.S.C.A. §§ 51-59. 
—Chesapeake & O. Ry. Co. v. Richard- 
son, 116 F.2d 860. 

D.C.Pa. In action for injuries sus- 
tained by department store patron, 
point for charge that question of negli- 
gence was for the jury and that if 
store owner was negligent in main- 
taining stairway verdict should be for 
patron was properly qualified by state- 
ment that jury must find that patron 
was free from contributory negligence 
before finding in her favor.—Taudte v. 
Snellenburg, 34 F.Supp. 115. 

In action for injuries sustained by 
department store patron, point for 
charge that store owner was required 
to provide proper means of safeguard- 
ing invitees from injury was properly 
qualified by statement that owner was 
not an insurer of the safety of its cus- 
tomers, although it owed customers the 
affirmative duty of keeping floors and 
stairs reasonably safe to walk on.— 
Taudte v. Snellenburg, 34 F.Supp. 115. 


Ark. Where insurer’s requested in- 
struction provided that plaintiff would 
not be entitled to recover disability 
benefits under life policies by merely 
showing that there had been an impair- 
ment of insured’s ability to work for 
compensation or profit or to: follow a 
gainful occupation, but that “She must 
show by a preponderance of the eyvi- 
dence that she was disabled to the ex- 
tent where she could not perform any 
of the material and substantial du- 
ties of a gainful occupation”, court 
properly refused to give instruction in 
form requested. and properly modified 
it by providing that insured must show 
by preponderance of evidence that she 
was disabled to extent where she could 
not perform all of the material and 
substantial duties of her usual occupa- 
tion.—American United Life Ins. Co. v. 
Goodman, 146 S.W.2d 907. 

Ky. In action for death of driver of 
truck which collided with rear of trac- 
tor-trailer truck at night on a highway 
in Indiana where there was no evidence 
that deceased realized that he was con- 
fronted with a sudden peril or emer- 
gency which put him to a rapid choice 
between two or more courses of action 
in order to avoid collision, ordinary 
contributory negligence instruction, 
when considered in connection with or- 
dinary care instruction, was sufficient 
and trial court did not err in refusing 
to modify it by an instruction embrac- 
ing ‘sudden emergency rule’.—Feck’s 
Adm’r'y. Bell Line, 144 S.W.2d 483, 
284 Ky. 288. 

Va. In action against city to recover 
damages for Prorert destroyed when 
city attempted to pull down walls of 
a burned building, trial court did not 
commit error in amending offered in- 


4 Dy which was 

5 governing body, and statement that 

removal of debris and. rubbage from 

streets following a fire is a govern- 

. mental function for which city is not 

responsible in damages.—Burson v. 
City of Bristol, 10 S.H.2d 541, 


‘ 726 
Cy Mich, In will contest, court did not 
; err in giving requested fraud, instruc- 
tion verbatim except for omission of 
“only” from statement that fraud was 
required to be proved by preponder- 
ance of the evidence only, and in fur- 
ther instructing jury that contestants 
were required to show that proponent 
misrepresented material facts or failed 
_.to disclose them, that testatrix relied 
on misrepresentations or nondisclo- 
sures, and that fraud was not to be 
lightly inferred, but was required to 
be clearly made out and proved, could 
not be inferred from circumstances of 
an equivocal tendency of uncertain na- 
ture, and could not be established by 
proof of facts consistent with honesty. 
—In re Barth’s Estate, 299 N.W. 118, 
298 Mich. 388. 
730 


Ark. A trial judge’s remark, when 
objections were made to instructions 
as they were being passed upon by 
trial court, that “If you have any other 
exceptions to the plaintiff's instruc- 
tions, you may make them to the 
court reporter later’ did not mean 

that specific objections could be made 

| by defendant the next day or after 

{ trial was over.—Berry Asphalt Co. v. 
Kidd, 143 S.W.2d 42, 200 Ark. 1121. 

Pa.Com.Pl. Objection to the trial 
judge’s charge or matters contained 
therein must be made at the time of 
the charge and objection can not be 
sustained thereafter where plaintiff’s 
counsel had adequate opportunity to 
remedy any difficulty.—Mrkich v. Penn- 
sylvania R. Co., 23: West. 182. 

Tenn.App. A litigant must attempt 
to have corrected an alleged erroneous 
assumption in trial court’s charge and 
must seek to make his position clear 
before submission of case to jury.— 
Burrow y. Lewis, 142 S.W.2d 758. | 

Tex.Civ.App. All objections and ex- 
eeptions to trial court’s charge are 
deemed to have been waived if not pre- 
sented to trial court before charge was 
read to jury. Vernon’s Ann.Civ.St. art. 
2185.—Southern Union Life & Casualty 
Co. v. McKinney, 146 S.W.2d 1103. 

The tridl court has no authority to 
grant counsel the privilege of preparing 
and filing objections and exceptions to 
charge at a later date than that of read- 
ing the charge to jury, as required by 
statute, and objections subsequently 
presented under trial court’s permission 
are deemed waived. Vernon’s Ann.Civ. 
St. art. 2185.—Southern Union Life & 
Casualty Co. v. McKinney, 146 S.W.2d 
1103. 


Tex.Civ.App. Under statutes, all ob- 
jections to court’s charge must be in 
writing and acted upon by the court 
or they are “waived,” and all special 
charges must be prepared by the party 
desiring them to be given, presented 
to opposing counsel and the court and 
acted upon by the court before error 
ean be shown. Rev.St.1925, arts: 2185, 
2186, 2188, 2189.—Koenig v. Grand 
Lodge of Order of Sons of Herman, 
148 S.W.2d 222, error dismissed, judg- 
ment correct. 

1 § 732 

Or. Where requested written  in- 
struction had been withdrawn and oral 
request to the contrary was made but 
written instruction was given by court, 
who stated that an exception would 
be allowed to the refusal of the court 
to give any of the requests submitted, 
the court thereby granted an exception 
to the omission of instruction requested 
orally.—DeLashmitt v. Journal Pub. 
Co., 114 P.2d 1018. 


§ 733 
Tex.Civ.App. ‘he objections required 
to be made to trial court’s charge to 
prevent waiver of objections under stat- 
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im overruling the 


trial court. Vernon’s Ann.Civ.St. art. 
2185.—Southern Union Life & Casualty 
Co. vy. McKinney, 146 S.W.2d 1103. 
_ Lex.Civ.App. Under statutes, all ob- 
jections to court’s charge must be in 
writing and acted upon by the court 
or they are “waived,” and all special 
charges must be prepared by the party 
desiring them to be given, presented 
to opposing counsel and the court and 
acted upon by the court before error 
can be shown. Rey.St.1925, arts. 2185, 
2186, 2188, 2189.—Koenig y. Grand 
Lodge of Order of Sons of Herman, 148 
S.W.2d 222, error dismissed, judgment 
correct. 
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Ark. Instruction that a master was 
bound to furnish a servant a reason- 
ably safe place in which to work and 
reasonably safe appliances with which 
to work was not objectionable as 
thereby making master an insurer, es- 
pecially in absence of specific objec- 
tion to instruction.—Berry Asphalt Co. 
v. Kidd, 143 S.W.2d 42, 200 Ark. 1121. 

Pa.Com.P]. Where general exception 
only is taken to charge, Court will not 
consider isolated exceptions but will 
consider the charge as a whole.—Pil- 
velis v. Township of Plains, 34 Luz.L. 
Reg.Rep. 29, reversed 14 A.2d 557, 140 
Pa.Super. 561. 

Tex.Civ.-App. Exceptions to definition 
of “actual cash value” in submission 
of special issue, that it was an inade- 
quate and improper definition, and 
merely defined the term in words of 
synonymous legal meaning, furnished 
the jury no legal guide, was confusing, 
and prejudicial, were too general.— 
Northern Ins. Co. of New York v. Mol- 
loy, 146 S.W.2d 231, error dismissed, 
judgment correct. 


§ 739 

Ohio. Where the defendant objected 
to an ordinance solely on the ground of 
incompetence, irrelevancy, and immate- 
riality, and the trial court did not 
formally rule on the objection, but 
charged on the ordinance, and the de- 
fendant took exception to the charge, 
the defendant saved the question as 
fully as if such objection had _ been 
overruled.—Page vy. Wieland, 28 N.W.2d 
583, 1387 Ohio St. 198. 

Or. In death action, where defend- 
ant’s exception to court’s instruction 
was not taken on ground that certain 
allegations of complaint were general 
and controlled by specific allegations of 
negligence in previous subparagraphs 
of complaint, court did not err in not 
limiting jury’s consideration to acts of 
negligence charged in such subpara- 
aches ne beles v. Gray, 107 P.2d 

Tex.Civ.App. Objection in trial court 
that charge was on the weight of the 
testimony, in that there was no evi- 
dence showing that any actual dam- 
ages were suffered by appellants, was 
insufficient to point out to the trial 
court an alleged error in charging on 
the weight of the evidence.—Classen v. 
Benfer, 144 S.W.2d 638, error dis- 
missed, judgment correct. 


§ 743 
Pa.Super. Ordinarily, it is duty of 
counsel to call attention to misstate- 
ment in charge.—Freeman, to Use of 
Weinstock, v. Miners Sav. Bank, Pitts- 

ton, 19 A.2d 514, 144 Pa.Super. 540. 

744 
Pa.Super. Defendant’s failure to ob- 
ject to portion of charge stating that, 
as court viewed evidence and as coun- 
sel conceded, there was no question of 
fact for jury did not waive right to 
have factual issues raised by defendant 
submitted to jury, where defendant had 
otherwise insisted throughout trial that 
issues of fact should be submitted to 
jury.—Freeman, to Use of Weinstock, v. 
Miners Say. Bank, Pittston, 19 A.2d 

514, 144 Pa.Super. oA 


Iil.App. In determining the sufficien- 
cy of instructions, the test is, not what 
meaning the ingenuity of counsel can 


ee zee 
at leisure attribute 
, how and 


i ] y | 
served by bill of exception approved by 


Hy 


; ite to instructi 

in what sense under 
dence before them and the circum 
es of the trial, ordinary men actin 
jurors would understand the Cres. 
tions.—Palmer vy. Miller, 35 N.E.2d 104, 
310 IlLApp. 582. | , ’ 
Minn. The Supreme Court on a 
will view the trial court’s charge 


ern Pac. Ry. Co., 297 N.W. 627. 
Mo. The correctness of instuctio 
must be determined in the light of t 
issues presented at. the trial—Can 
v. Cremins, 149 S.W.2d 348. i 
Instructions should be 
and examined in the light of the iss 
and the evidence.—White v. Pinney, 
P.2d 249. i yh lal ; 
§ 747 ada 
Instructions should be read 
whole. vt oC eye 
—Iowa. Swan vy. Dailey-Luce Auto Co 
293 N.W. 468; vebing 
Mo.App. Robinson v. Kincaid, 
W.2d 1088. fads 
C.C.A.Mich. Instructions mus 
considered as a whole.—Grand | 
Western R. Co. v. H.-W. Nelson | 
oe F.2d 823, rehearing denied tae i 
If instructions taken together fair: 
present case to jury, error cannot | 
predicated on fact that, standing 
self, one part of them is misleading.- 
Grand Trunk Western R. Co. v. H. V 
Nelson Co., 116 F.2d 828, rehearing 4 
nied 118 F.2d 252. ' a yeks 
Cal. Where instructions gen 
are read together as a whole, th 
ponent parts of the same instr t 
should be read together in order 
ascertain if the whole _correctl ae 


Service Co., 106 P.2d 886, prior o 
ion, 97 P.2d 259. ieee 
Cal.App. Where instructions are 
direct conflict on a material factor, 
judgment must be reversed though tria 
court instructed jury that all ins 
tions were to be read together.—Gill 
v. City and County of San Franci: 
107 P.2d 627, 41 Cal.App.2d 758. 

Cal.App. Where charge when ¥ 
as a whole was full, fair, and compl 
although some of the instructions wel 
not as clear as might be desired, 

although several offered instructio 
might well have been given, giving of 
instructions which were allegedly I 
tradictory and improper was not ae 


on 


dicial— Bauman y, City and County 
San Francisco, 108 P.2d 989. 

Instructions must be eon- 
sidered in their entirety and are un- 
objectionable as whole, if, as so eon- 
sidered, they state law of case fairly 
and clearly, though they may be 
amenable to just criticism in some re- 
spects by selecting isolated_ passages 


from single instructions.—People  v. 
tie Transp. Corporation, 110° P.2¢ 


_ Cal.App. The entire charge to the 
jury should be read as a whole in 
termining whether the jury was fully 
and fairly instructed.—Blackmore vy. 
Brennan, 110 P.2d 723. } 
Cal.App. All instructions of trial 
court must be considered and con- 
strued as a whole to determine wheth- 
er they contain reversible error.—Fer- 
guson y. Nakahara, 110 P.2d 1091. 
Cal.App. All instructions of court 
are to be considered and construed as 
a whole to determine whether they con- 
tain reversible error.—Spear vy. Leuen- 
berger, 112 P.2d 43. ‘ 
Cal.App. In determining whether er- 
ror exists with respect to instructions, 
the instructions must be read as a 
whole, and each instruction should be 
considered in connection with others, 
and if, without straining any portion ‘ 
of language, instructions harmonize as 
a whole and fairly and accurately state 
the law, a reversal may not be had be- 
cause of verbal inaccuracies, because 
isolated sentences and phrases are open 
to just criticism, or because a separate 
instruction does not contain all of the 
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-vonditions and elements which are to 
be gathered from instructions as a 
; whole.—Barlow v. Crome, 112 P.2d 303. 
=) In considering whether instructions 
are erroneous, the entire instructions 
should be given a fair and reasonable 
- eonstruction with a view to ascertain- 
ing their probable effect upon jury, and 
must be considered in light of issues 
raised by pleadings, and words employ- 
ed in instructions will be construed in 
- aecordance with their natural and ordi- 
“nary meaning.—Barlow vy. Crome, 112 
P.2d 303. , 
Cal.App. All instructions are to be 
- eonsidered and construed as a whole to 
determine whether they contain reyer- 
sible error.—Nance v. Fresno City 
Lines, 113 P.2d 244. ‘ F 
I é Cal.App. Where instructions consid- 
ered as a whole fairly and correctly 
advised jury of the rules of law ap- 
plicable to the issues presented by the 
pleadings and raised by the evidence, 
none of instructions given was subject 
to exception._Johnson v. Western Air 
- Express Corporation, 114 P.2d 688. 
Cal.App. The instructions to jury 
must be read as a whole and iif, thus 
read, they accurately state the law, 
a reversal may not be predicated upon 
verbal inaccuracies, isolated sentences 
or phrases, or because a single instruc- 
tion does not contain all of the condi- 
tions and limitations which are to be 
gathered from a reading of all the in- 
j -structions.—Shields v. Oxnard Harbor 
Dist., 116 P.2a 121. 
Conn. In determining whether 


4 
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“fe Ta an 
erroneous statement in an instruction 

is harmful, the charge must be consid- 
ered as a whole, and error cannot be 
based on a detached sentence isolated 
- from the relevant context of the rest of 
the charge.—Stanco vy. H. L. Green Co., 
17 .A.2d 512, 127 Conn. 422. 

App.D.C. Where it appears on ex- 
amination of the entire charge that the 
_ jury has been fairly and adequately in- 

‘structed, the requirements of the law 
are gatisfied.—Cohen vy. Evening Star 
» Newspaper Co., 113 F.2d 523. 

_ Fla, Charges assigned as error must 
be considered in connection with all 
other charges given, and when they 
~ are so considered, if it appears that 
no harmful error occurred and _ the 
point is covered fully by the instruc- 
tions given, assignments of error there- 
on are without merit.—Dykes v. Sim- 
kins, 197 So. 327, 143 Fla, 625. 
Ga, Excerpts of trial court’s charge 
complained of as failing to state or 
recognize defendants’ contentions were 
~ not subject to criticisms lodged against 
them, where in other portions of charge 
defendants’ contentions were substan- 
rs tially stated.—Guffin v. Kelly, 14 S.E.2d 
ef 50, 191 Ga. 880. 


, Tll.App. In determining | whether 
there was error in an instruction, the 
instruction was to be considered as one 
of series of instructions of which it 
was a part.—Doran v. Boston Store of 
1 ecg 30 N.B.2d 778, 307 Ill.App. 


Ill.App. Where instructions do not 
direct a verdict, they should be con- 
sidered with other given instructions 
and considered as a whole.—Powell v. 
Myers Sherman Co., 32 N.H.2d 6638, 309 
Ill.App. 12. 

IU.App. Instructions are read as a 
series, and, if charge as a whole cor- 
rectly states the law, it is sufficient.— 
: Edwards v. Hill-Thomas Lime & Ce- 
on ment Co., 32 N.E.2d 945, 309 IlLApp. 

168. 


ae’), Ill.App. Instructions should be con- 
sidered as a series in determining if 
jury has been correctly advised.—Jack- 
son y. Thompson, 32 N.H.2d 997, 309 
Ill.App. 187. ; 
Il.App. An instruction need not 
* state all the law in a case, and it is 
sufficient if, taken as a series, the jury 
is correctly advised as to the law ap- 
plicable to the case.—Wiedow vy. Car- 
penter, 34 N.H.2d 83, 310 Ill. App. 342. 
Ind.App. In action for injuries sus- 
tained in automobile accident, all in- 
structions relating to same subject mat- 
ter must be read and considered as a 
wiole.—Jones v. Cary, 31 N.EH.2d 74. 
{i the instructions as a whole correct- 
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ly and fairly present the law to jury, 
even if some particular instruction, or 
some instruction standing alone, or 
taken abstractly and not explained or 
qualified by others, may be erroneous, 
the cause will not be reversed.—Jones 
Vi. Cary,! 13 SN. 2d74:; \ 

Ind.App. The charge is to be read 
as a whole.—Lindley v. Skidmore, 33 
N.E.2d 797. 

Ind.App. All instructions of the 
court must be considered as a whole. 
—Jones vy. Kasper, 33 N.H.2d 816. 

Iowa. Instructions must be read as 
a whole, and in passing on sufficiency 
of instructions, all the instructions 
must be considered.—Lathrop v. 
Knight, 297 N.W. 291. 

Mass. Where exception was taken 
to part of charge, such part was to be 
read in light of charge as a whole in 
determining whether charge was erron- 
eous.—Perella v. Boston Hlevated Ry. 
Co., 28 N.H.2d 993. ; 

Mich. Instructions to the jury must 
be considered in their entirety.—Tink- 
eG Richter, 295 N.W. 201, 295 Mich. 

Mich. A charge must be considered 
in its entirety in determining whether 
prejudicial error has been committed. 
—In re Barth’s Hstate, 299 N.W. 118, 
298 Mich. 388. 

Miss. Where evidence was _ sufficient 
to sustain verdict, and there was no re- 
versible error in instructions when all 
read together or in any of the other 
assignments, judgment was aflirmed.— 
Gibson v. State, 198 So. 76. 

Mo. A phrase of an_ instruction 
should not be separated from other 
phrases, clauses, sentences, and para- 
graphs of the instruction in which it is 
found and construed solely in the light 
of a separate and an independent in- 
struction.—Mendenhall v. Neyer, 149 S. 
W.2d 366. 

Mo.App. Where instructions, taken 
as a whole, were most favorable to 
plaintiff, error, if any, in defendant’s 
instructions in submitting questions 
of law to the jury was harmless and 
resulted in no prejudice to plaintiff.— 
Alleger v. School Dist. No. 16, Newton 
County, 142 S.W.2d 660. 

Mo.App. An instruction not directing 
a verdict for plaintiff may be con- 
sidered as an integral part of all in- 
structions taken and viewed together as 
a single charge, and such instructions 
are sufficient, when taken as a whole, 
if they properly declare the law when 
so considered.—Robinson y. Kincaid, 
142 S.W.2d 1083. 

Mo.App. An instruction given at re- 
quest of plaintiff and an instruction 
given at request of defendant must be 
read together.—Chapman y. National 
eae & Accident Ins. Co., 144 S.W.2d 

Mo.App. All instructions must be 
read together.—Krug v. Mutual Life 
Ins. Co. of New York, 149 S.W.2d 393. 

Mo.App. Instructions are to be read 
and considered together as a whole.— 
Lonergan y, Love, 150 S.W.2d 534. 


Mo.App. While all instructions to 
jury must be read together and omis- 
sion of matter of defense from plain- 
tiff’s instruction may be cured by prop- 
er instruction for defendant, the in- 
structions must be consistent and must 
not raise conflict, nor be misleading 
or uncertain, so as to lead palpably to 
confusion in jurors’ minds.—Neuhaus 
v. United Neighbors of Missouri, 150 
S.W.2d 590. 

Mo.App. Instructions must be read 
together in determining the sufficiency 
thereof to state the law of the case.— 
Keene y. City of Springfield, 152 S.Ww. 
2d 220. 

Where instructions as a whole fully 
state the law of the case, and there is 
no conflict in any of the instructions, 
such instructions are sufficient.—Keene 
v. City of Springfield, 152 S.W.2d 220. 

Neb. Instructions which, when con- 
sidered as a whole, properly state the 
law are-sufficient—Chambers y. Chica- 
go, B. & Q. R. Co., 293 N.W. 338. 

Neb. Where instructions as a whole 
correctly state the law applicable to the 
controverted issues, the jury’s verdict 
if supported by sufficient evidence, will 


: ea cena’ 
not be set aside because pa 
structions considered separa 
tain mere informalities or r 
which are not misleading or confusing. 
—Gorman v. Bratka, 296 N.W. 456. — 

N.J. A portion of a charge must be 
read in light of the context and of the 
whole charge.—Dombroski v. Metropoli- 
tan Life Ins. Co., 19 A.2d 678, 126 
N.J.L. 545, affirming 12 A.2d 372, 18 
N.J.Mise. 240, reargument denied 20 
A.2d 441, 126 N.J.L. 545. : a 

N.M. Reviewing court examines in- 
structions as a whole in considering 
whether any issue was fairly submitted. 
—Snodgrass v. Turner Tourist Hotels, 
109 P20 775/45  NUME 50: 

N.C. Where charge of trial court 
taken as a whole showed no prejudicial 
or reversible error, matters involving 
subordinate features, as to which no 
prayer was’ requested, were not 
grounds for reversal.—Blue Bird Cab 
Co. v. American Fidelity & Casualty 
Cor, 15) 'SH.2d 12959219 Neel 788: 

N.D. The trial court’s instructions 
to jury must be considered in their en- 
tirety where portions of instructions 
are specified as error.—De Rochford 
v. Bismarck Baking Co., 296 N.W. 188. 

Okl. Where instructions as whole 
fairly presented issues to jury and were 
not fundamentally erroneous in any 
articular, instructions complained of 
y appellant cannot be held erroneeus 
as confusing or misleading.—Walton v. 
Bryan, 109 P.2d 489. : 

Okl. Instructions to the jury, when 
taken together and considered as a 
whole, should fairly present the law 
of the case, and if there is no conflict 
between them, they are sufficient.— 
Grand River Dam Authority vy. Bom- 
LONG, 4111 PA 1S2. 

Pa. Instructions must be read in 
connection with the whole charge.— 
qorsball v. Erie Taxicab Co., 15 A.2d 

Pa.Super.. Where issues are fairly 
put before the jury by the charge as a 
whole, judgment will not be reversed 
even though isolated portions of charge 
are subject to criticism.—Vogel vy. Sub- 
urban Const. Co., 20 A.2d 905, 144 Pa. 
Suner. 588. \ 

Pa.Com.Pl. The charge must be con- | 
sidered as a whole, and if when so 
considered it appears that the issues 
were fairly put to the jury, the judg- 
ment will not be reversed, even though 
isolated portions of the charge may be 
the subject of criticism.—Heffelfinger v. 
Schell, 50 Dauph. 1, 

Pa.Com.Pl. Even though isolated 
portions of a charge may be subject to 
criticism, a charge must be considered 
as a whole, and if so considered, the is- 
sues are fairly put before the jury, the 
judgment will not be reversed.—Anstine 
v. Pennsylvania R. Co., 50 Dauph. 196. 

8.C. In determining whether charge 
is full, fair and free from error, the 
charge must be considered as a whole. 
—Ballard v. Southern Ry. Co., 15 S.H. 
2d 342, 197 S.C. 288. 

S.C. In determining whether there 
was any error in the trial court’s 
charge, the charge should be read as a 
whole.—Poole v. Edwards, 15 S.W.2d 
349, 197 S.C. 280. 

_Vt. A charge is not to be construed 
piecemeal, but as a whole.—Lancour v. 
Herald & Globe Ass’n, 17 A.2d 253, 132 
A.L.R. 486. 

Wash. Though detached expressions 
in a court’s charge, if considered as in- 
dependent expressions, may possibly 
be erroneous, where the instructions as 
a whole do not mislead the jury, there 
is no prejudicial error.—American 
Products Co. v. Villwock, 109 P.2d 570. 
132 A.L.R. 1010. 4 
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Il.App. The giving of instructions 
stating the respective rights of pedes- 
trians and motorists on publie high- 
ways which instructions when read to- 
gether with other instructions given 
were not confusing nor misleading 
was not error.—Pohl v. Fazzi, 32 N.B. 
2d 191, 308 Lll.App. 440. 

Wash. In action for death of motor- 
ist whose automobile collided head-on 
with truck and trailer on straight, un- 
obstructed road on a clear, dry morn- 


70 nce ch ; iff w: } 
5 misleading as requiring plaintiff 
_-prove certain pleaded acts of negli-. 
_ gence abandoned and not proved by 
plaintiff in view of instructions as a 
whole.—Erickson y. Barnes, 107 P.2d 


348. : 
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Cal. In action for death of pedes- 
trian struck by automobile while cross- 
ing highway, other than at an inter- 
section or in marked cross-walk, where 
the instructions when read in their 
entirety stated the law of case fairly 
and clearly, the failure to include in 
each one of them a statement of the 
rule concerning contributory negligence 
was not error. Vehicle Code, § 562, St. 
1935, p. 93.—Watkins v. Nutting, 110 
- P.2d 384, prior opinion 104 P.2d 413. 
N.J.Sup. The fact that the trial 
court in charge to jury made a state- 
ment which as a legal proposition was 
sound law, but which had no apparent 
precise bearing on the case, did not 
require reversal, where the charge as 
a whole correctly placed law of case 
before jury and defendant was not 
harmed by the court’s  statement.— 
Barbera v. John Hancock Mut. Life 
Ing.):Co.,,24 sAs2d, 222.127 SN. J. 1225 


§ 751 

D.C.Pa. In action against a Pennsyl- 
vania county on contract to purchase 
voting machines known as the Ameri- 
can Voting Machine, an instruction 
that no implied warranties arose under 
the contract was proper in view of 
charge as a whole and Pennsylvania 
statute providing that under a contract 
to sell or a sale of a specified article 
under patent or other trade-name, there 
is no implied warranty as to its fitness 
for any particular purpose. 69 P.S.Pa. 
§ 124.—Manley v. Northumberland 
County, 32 F.Supp. 775. A 

Ga. In suit’ by holder of security 
deed to enjoin daughter of owner of 
realty from exercising option to pur- 
«chase realty covered by security deed 
from holder of tax title, on ground 
that option was part of a conspiracy to 
defeat outstanding security deed, 
eharge that if purchaser at tax sale 
purchased tax deed at his own expense, 
with no evidence of fraud or bad faith, 
and later sold property, sale would be 

a good, provided there was no collusion 
between purchaser and owner in carry- 
ing out such transaction, though 
slightly inaccurate, showed no reversi- 
ble error, when considered in light of 
pleadings and the evidence and in con- 
nection with the entire charge.—Hor- 
ton vy. Johnson, 15 S.H.2d 605. 

Mo.App. In unlawful detainer ac- 
tion, giving of plaintiff’s instruction 
that jury were to decide only question 
of right to possession of premises was 
not error when considered with instruc- 
tions as a whole, as against contention 
that the instruction was a mere ab- 
sstract statement of law given without 
any attempt to apply the statement to 
the facts and without defining techni- 
cal terms.—Robinson y. Kincaid, 142 
S.W.2d 1083. 

R.I. A charge which, read as a 
whole, adequately and correctly covered, 
the essential elements underiying the 
issue of undue influence, as applied to 


execution of will, was not subject to 
exception.—Deighan v. Hanaway, 14 
A.2d 811. 
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Ark. Where instructions as a whole 
correctly stated the law, giving of in- 
struction on truck driver’s duty to keep 
truck in control, which allegedly did 
f not take into consideration exceptions 
by way of emergencies and required 
driver to be able to stop when danger 
was apparent without regard to when 
danger became apparent, was not error. 
—Arkmo Lumber Co. vy. Luckett, 143 S. 

W.2d 1107. ; 
Cal.App. In action for death of au- 
tomobile guest as result of injuries 
sustained in collision with another au- 
tomobile at intersection, against driver 
of other automobile, any error, in us- 
ing article “the” instead of article “a” 
before words “‘proximate cause” at cer- 
tain places in instructions on defend- 


to - 


defendant, if any, need not be sole 
cause, but that it was sufficient if it 


was a proximate cause or one of the 


proximate causes.—Bramble v. McEwan, 
104 P.2d 1054. 

Conn. In an action by an invitee who 
slipped on the floor of defendant’s de- 
partment store, an instruction taken by 
itself, that the specific question for 
the jury was not whether the floor was 
wet or dry, clean or soiled, slippery 
or not slippery, was erroneous, though 
it would have been unexceptionable if 
it had included the adjective “ultimate” 
in the phrase “‘specific question’, and 
was not ground for reversal where the 
jury could not have been misled in view 
of the charge as a whole.—Stanco v. H. 
L..Green Co., 17 A.2d 512, 127 Conn. 


Ga.App. An _ instruction that for 
fencing injured and destroyed, recov- 
ery should be measured by the cost 
of restoring it and making its condi- 
tion as good as that in which it was 
when injured or destroyed, was sub- 
ject to criticism, but the giving of it 
did not require a reversal, when con- 
sidered with the charge as a whole, 
where there was some evidence as to 
the value of posts for restoring the 
fence and as to labor in that connec- 
erage Oty, y. Blackstock, 13 S.H.2d 
Ga.App. In action against railroad 
for injuries sustained in collision be- 
tween truck and engine, instructions de- 
fining duties of crossing watchman, con- 
sidered as a whole and in connection 
with the rest of the charge, were not 
erroneous aS argumentative or as ex- 
pressing opinion on the facts.—South- 


a Ry. Co. v. Jackson, 16 S.H.2d 
Ga. App: In action against ware- 


houseman for damages to stored pecans, 
charge considered as a whole was not 
improper as leading jury to under- 
stand that judge eliminated from their 
consideration all acts of negligence 
claimed by plaintiffs except those re- 
lating to origin of fire-—Richter v. At- 
Tantic 'Co., 16) SiHi20/ 259: 

Iowa. In action for injuries sustain- 
ed by pedestrian when struck by auto- 
mobile at night, instruction quoting 
statute providing that automobiles 
should be driven at careful and pru- 
dent speed and at no greater speed 
than would permit motorist to stop 
within assured clear distance ahead, 
was not error for failure to divide the 
statute into two parts and to instruct 
on each part, where the instructions, 
when read as a whole, fully informed 
jury that pedestrian’s claimed ground 
of negligence related to failure to stop 
within assured clear distance ahead. 
Code 1931, § 5029.—Swan y. Dailey- 
Luce Auto Co., 293 N.W. 468, 


Mass. In action for personal injuries 
sustained as a result of plaintiff’s slip- 
ping on defendant’s premises, charge 
that defendant would not be liable for 
an obvious defect if plaintiff was an in- 
vitee, and that obvious defect meant 
a defect that was clearly apparent to a 
person of ordinary observation, was 
required to be considered in the light 
of the evidence in the ease, and of the 
charge as a whole.—Mulkern v. Hastern 
S. S. Lines, 29 N.E.2d 919. 

In action for personal injuries sus- 
tained as _a result of plaintiff’s slip- 
ping on defendant’s premises, charge 
that defendant would not be liable for 
an obvious defect if plaintiff was an 
invitee, and that an obvious defect 
was one that was clearly apparent to 
a person of ordinary observation, was 
sufficiently favorable to plaintiff in 
view of evidence and charge as a whole. 
—Mulkern v. Hastern 8. S. Lines, 29 
N.E.2d 919. mae 

N.J. In action for injuries to pedes- 
trian who tripped over hose, lying 
across public sidewalk, through which 
defendant was delivering fuel oil to a 
customer, charge was not erroneous as 
leaving it to jury to determine what 
was duty owing to the pedestrian 
where reading of charge as a whole dis- 


nny. fe 

hey a é i 

_ closed that court vi 
told jury that ; uty A 

using reasonable care under the circu ' 


very comprehen 
iter had duty 


stances.—Thompson v. Barab, 19 A.2d | 
780, affirming 16 A.2d 649, 125 N.J. 


N.J.Sup. In action for injurie 
pedestrian who tripped over hose, Y 
across public sidewalk, through which 
defendant was delivering fuel oil t 
customer, charge was not erroneous 
leaving it to jury to determine wh 
was duty owing to the pedestrian 
where reading of charge as a whole dis- — 
closed that court very comprehensive 
told jury that defendant had duty x 
using reasonable care under the circun 
stances.—Thompson v. Barab, 16 A. 
549, 125 N.J.L. 461, affirmed 19 A 
780, 126 N.J.L.. 427. a 


N.C. In motorist’s action ag: 
railroad and its engine crew fo 
juries sustained in grade crossing Col 
isi where crossing was at stre 
level and within a city and collisio 


against defendants, in view of remail 
der of charge, although clause stand- 
ing alone erroneously implied that 
upon proof of unusual hazard of 
crossing, failure to provide gates 
flagman would itself constitute neg 
gence by railroad.—Caldwell y. Sout 
enn Ry. Co., 10 S.E.2d 680, 218- 


_ Ol, Where objectionable portion 
instruction was merely introductc 
and instruction as a whole did not 
predicate employers’ liability for death — 
of employee on mere fact that they 
employed him, instruction was not er 
roneous as advising jury that one of 
issues was whether employer used or- 
dinary care in employing the deceased. - 
—Slater v. Mefford, 111 P.2d 159, 
Pa. In action for injuries to pas 
ger in taxicab which collided with 


taxicab owner would be liable if. ativ- . 
er’s negligence contributéd to the acci- 
dent.—Marshall y. Hrie Taxicab Co., 

A.2d 925. sh 


f 
Tenn.App. In action against railroad 
company for death of automobile occu 
pant in crossing accident, charge that 
company was not required to exercise — 
certain precaution until object appeared — 
on track or near enough on track to bem 
struck or the persons in charge of train 
and lookouts could see that it was prac- 
tically on track or would be on track 
within a short time was not improper, — 
when court’s charge was taken as a 
whole. Code 1932, § 2628(3, 4).—Ten- 
nessee Cent. Ry. Co. v. Dunn, 145 8.W. 
ie: a y 


2d 543. 
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Cal.App. Portion of instruction that, — 
if jury should find from a preponder- 
ance of the evidence that intestate’s 
automobile was being driven at a law- 
ful speed and one which was reason- 
able and proper having due regard to 45, 
the traffic and entered intersection be- 
fore defendant’s automobile, then in- 
testate had right of way, was not er- 
roneous as according to intestate right 
of way regardless of any act or omis- 
sion on her part, where remainder of 
instruction set forth necessity of find- 
ing intestate free from contributory 
negligence and instructed as to law 
governing rights of way of vehicles at 
intersection, Vehicle Code, § 550, St. 
1935, p. 186.—Hilton v. Carey, 106 P.2d 
944, 

Cal.App. In action by motorman of 
privately owned street car against city 
and county of San Francisco for inju- 
ries suffered when struck by passing 
municipal street car, wherein motorman 
relied principally on doctrine of last 
clear chance, instructions on contribu- 


- § 153 . 
Poa r 
‘tory negligence that directed verdict un- 
der specified conditions but ignored ele- 
et, ment of proximate cause were in con- 
flict with instructions correctly stating 
last clear chance doctrine, and_consti- 
tuted prejudicial error though trial 
court instructed jury that all instruc- 
- tions were to be read together.—Gillette 
-y. City and County of San Francisco, 
107 P.2d 627, 41 Cal.App.2d 758. 
_  JiL.App. Instruction on contributory 
negligence stating that plaintiff was 
not required to show that he could not 
under any circumstances have avoided 
automobile collision, but that he must 
show only that he used ordinary, rea- 
sonable, and proper care in driving and 
_ managing his automobile, was not ob- 
ctionable, where jury. was instructed 
that instructions were to be regarded 
ag constituting one connected series, 
and defendant’s given instructions rela- 
tive to plaintiff’s duty to exercise ordi- 
nary care for his own safety, when con- 
sidered as a whole, correctly stated the 
jJaw.—Miller v. Odell, 28 N.E.2d 581, 
306 Ill.App. 295. 
wa. In action for injuries  sus- 
d by bicyclist when struck by 
omobile making left turn at in- 
ersection, an instruction that jury, 
determining whether bicyclist was 
y of negligence, could consider 
t that law provided that person 
ing a bicycle upon streets and high- 
ys should be subject to provisions 
plicable to drivers of motor vehicles, 
nd care and caution required of them, 
ept where provisions of law _ relat- 
ng to operation of motor vehicles, by 
heir nature, could have no applica- 
tion, was not prejudicial to motorist, 
hen entire instruction was read in 
onnection with all other instructions. 
risell v. Johnson, 294 N.W. 618. 
“Mass. Where jury could have found 
at, in response to passenger’s signal, 


and passenger did so and was caused 
to fall when speed of car was acceler- 
ted, passenger should recover, was 
ot prejudicial against defendant, in 
iew of remainder of charge.—Perella 
eso Hlevated Ry. Co., 28 N.E. 
Mich. In motorist’s action for inju- 
ries resulting from collision with an 
on-coming truck while making left turn 
into filling station, where motorist tes- 
tified that he looked back over his 
left shoulder after commencing the turn 
and that his attention was momentarily 
diverted from road, instruction as to 
whether motorist’s failure to look while 
negotiating left-hand turn was negli- 
gence, and if it was negligence, wheth- 
er it contributed to injury, was proper 
when considered in light of the entire 
charge.—Routt v. Berridge, 293 N.W. 
900, 294 Mich. 666. 


Mo. In action for injuries to pedes- 
trian struck by defendants’ automobile, 
error in stating, as part of instruc- 
tion submitting question of defendants’ 
humanitarian negligence, that automo- 
bile operators must exercise highest 
degree of care and ‘that failure to do 
so constitutes negligence, was not 
cured by remaining portion of instruc- 
tion, as such error was material be- 
- eause jury may have believed that they 
should return verdict against defend- 
ants because of some negligent act oc- 
curring before plaintiff's perilous situ- 
ation arose, even if they believed that 
defendants could not have avoided in- 
jury after they saw or should have 
seen plaintiff in imminent peril.—Reil- 
ing v. Russell, 153 S.W.2d 6. 

§.C. Where trial court on request 

. charged that if jury should find from 
4 evidence that motorist, who was plain- 
; tiff’s son, by exercise of ordinary or 
even slight care, could have seen train 
approaching crossing in time to have 
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stopped automobile and avoided colli- 
sion, verdict was required to be for 
railroad, further charge that if motor- 
ist had knowledge that train was com- 
ing and-saw train and in spite of 
that fact went on, or if signal lights 


“were going off and on and bell was 


ringing and motorist had notice that 
train was coming and went on, plain- 
tiff could not recover, was not im- 
proper as a modification of the re- 
quested charge, and was .not errone- 
ous when considered with the charge 
as a whole.—Ballard v. Southern Ry. 
Co., 15 S.H.2d 342, 197 S.C. 288. 
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C.C.A.N.Y. Where charge in brake- 
man’s action for injuries was sufficient 
when taken as a whole to inform the 
jury correctly upon the subject of as- 
sumed risk, charge was not erroneous 
even though counsel may have prefer- 
red use of different language.—McCar- 
thy v. Palmer, 113 F.2d 721, affirming 
29 F.Supp. 585. 
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Ga.App. In action for damages for 
death of a mule killed by truck on 
highway, instruction that jury had 
right to use own knowledge of value 
and that “the value of the mule has 
first’ got to be shown” was not errone- 
ous as authorizing jury to use own 
knowledge of the value of the mule as 
basis for fixing damages and to dis- 
regard the evidence on the subject 
when considered in connection with the 
evidence and the charge as an entirety. 
—Benton Rapid Express vy. Sammons, 
10 S.H.2d 290. 

R.I. The trial justice’s suggestion 
concerning the testimony of a witness 
was, on appeal, required to be read 
with what preceded and followed, and 
should not be isolated from its context. 
—Deatte v. Duxbury, 17 A.2d 24, 

§ 758 

Minn. Provision, in instruction deal- 
ing with circumstantial evidence, that 
circumstantial evidence is not sufficient 
if it is merely consistent with the claim 
which the party makes and is also con- 
sistent with some other theory, was 
not, when considered with the rest of 
the instruction, erroneous.—Hill _ v. 
Northern Pac. Ry. Co.,: 297 N.W. 627. 

Okl. In law action, instructions giv- 
en by trial court must be considered as 
whole, and instruction seeming to as- 
sume controverted fact in issue is not 
erroneous when considered with other 
instructions that jury must find exist- 
ence of such fact from preponderance of 
evidence before verdict can be found for 
party benefited by such instruction.— 
Walton v. Bryan, 109 P.2d 489. 
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Cal. In action for death of intestate 
resulting from grade crossing collision, 
no objection could be made to instruc- 
tions where charge to the jury read as 
a whole fully and fairly stated the du- 
ties of the respective parties and did 
not invade the province of the trier 
of the facts by assuming that any 
particular conditions were present at 
the time of the accident.—Will v. 
Southern Pac. Co., 116 P.2d 44, prior 
opinion 108 P.2d 731. 

Idaho. An instruction referring to 
negligence of girl struck by automo- 
bile “in starting to walk across. the 
street at the time and under the cir- 
cumstances” was not erroneous as as- 
suming that girl walked across street, 
where court instructed that he was 
not stating or intimating the merits of 
the contentions of either party or what 
facts were established by the evidence, 
that it was jury’s duty to determine 
facts established and apply the’ law, 
and that all instructions should be 
read and considered together.—Stearns 
vy. Graves, 111 P.2d 882, 
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Ga.App. In action for injuries sus- 
tained by truck occupant in eollision 
between truck and train, a charge that 
“Damages are given as compensation 
for injuries done, and they are special 
damages necessarily disclosed from the 
acts here complained of and are sus- 
ceptible of being reduced to a money 
value or amount” was not improper 
when considered in connection with 


DO, oR Naa 
what followed in th 


“special damages had been disclosed 


A 

that court expressed a opinion: th 
the case for which occupant was en 
titled to compensation.—Powell v. Jar- 
rell, 16 S.H.2d 198. 

Md. Defendant’s prayer on damages 
Was properly given although parts of 
prayer were not artificially expressed 
where prayer when read as a whole ex- 
cluded no element of damages for 
which plaintiff was entitled to recover 
but worked no prejudice to plaintiff in 
view of plaintiff's granted prayer.— 
Riley v. Naylor, 16 A.2d 857. 

Mo.App. In action for injuries sus- 
tained when truck collided with rear 
of plaintiff's automobile upon plain- 
tiff’s bringing automobile to stop at 
intersection, instruction submitting to 
jury the measure of damages was not 
erroneous on ground that it did not 
require jury to find that plaintiff's al- 
leged personal injuries were caused by 
the collision, when all instructions were 
considered together.—Hanser y. Lerner, 
153 S.W.2d 806. nea 


Idaho. In action to recover disability 
benefits under life policy, instructions, 
as construed together, stated correct 
definition of term “gainful occupation” 
as used in the policy.—Murphy v. Mu- 
ae Ins. Co. of New York, 112 P. 


§ 763 
Ark, An instruction ignoring ma- 
terial issue about which evidence. is 


conflicting and permitting verdict with- 
out considering such issue, is misiead- 
ing and prejudicial, though another in- 
struction correctly presents the issue.— 
Missouri Pac, Transp. Co. v. Howard, 
143 S.W.2d 538. 

Ark. An instruction ignoring materi- 
al issue about which evidence is con- 
flicting and permitting verdict without 
considering such issue’ is misleading 
and prejudicial, though another in- 
struction properly presents the issue.— 
C. Nabors Co. v. Ball Chevrolet Co., 


145 S.W.2d 25. 
Cal. Questionable and incomplete 
instructions may be rendered innocu- 


ous if it is clear, when they are read 
and considered with other instructions, 
that jury was not misled.—Jentick vy. 
Pacific Gas & Electric Co., 114 P.2d 
343, prior opinion 105 P.2d 1005. 

The error in a misleading or incom- 
plete instruction is not removed by 
otber correct instructions when the rec- 
ord clearly indicates that jury was 
confused on the matter covered by the 
erroneous instruction and _ followed 
such instruction in reaching its ver- 
dict.—Jentick v. Pacific Gas & Electric 
Co., 114 P.2d 343, prior opinion 105 P. 
2d 1005. 

Cal.App. The omission of essential 
element of cause in single instruction, 
correctly declaring law so far as it 
goGs, is ordinarily cured by correctly 
giving such element in another in- 
struction.—Ferguson y. Nakahara, 110 
P.2d,.1091. 

Prejudicial error in instruction, con- 
taining materially incorrect statement 
of essential principle of law, is not 
ordinarily cured by correct declaration 
of same principle in another instruc- 
ity Wee ieee ab v. Nakahara, 110 P.2d 


Cal.App. If a single instruction 
omits an essential element of a cause, 
but is a correct declaration of the law 
so far as it goes, and the omitted ele- 
ment is correctly given in another in- 
struction, the omission will ordinarily 
be cured thereby.—Spear v. Leuenberg- 
er, 112 P.2d 43. 

If an essential principle of law is 
stated to the jury materially incor- 
rect, the prejudicial error will not ordi- 
narily be cured by a correct declaration 
of the same principle in another in- 


struction,—Spear v. Leuenberger, 112 
P.2d 48. 
Cal.App. The omission of an essen- 


tial element of cause in an instruction 
otherwise correct is ordinarily cured by 
inclusion of omitted element in another 
instruction, but prejudicial error aris- 
ing from incorrect statement of essential 
principle of law will not ordinarily be 


misleading or erroneous, 


Life Ins. Co:; 
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al.App. If a single instruction 
its an essential element of the case, 


ment is correctly given in another in- 
struction, the omission will ordinarily 
be cured thereby.—Nance v. Fresno 
City Lines, 113 P.2a 244. 

Where an essential principle of law 
as given to a jury is materially in- 
correct, the error will not ordinarily 
be cured by a correct declaration of 
the same principle in another instruc- 
tion.—Nance v. Fresno City Lines, 113 
P.2d 244 

Colo. Where one instruction pre- 
scribes the true rule, and another im- 


poses upon the defeated party a duty 


beyond what is required by the law, the 
error is fatal—Denham Theatre v. Beel- 
er, 109 P.2d 648. 

Fla. Even though a portion of an 
instruction, standing alone, might be 
it must be 
considered with and in the light of all 
instructions and charges given, and as- 
signment of error predicated thereon 
must fail if, when thus considered, 
the law appears to have been fairly 
presented to jury.—U. S. Rubber Prod- 
ucts ‘v. Clark, ‘200 So. 385. 

Ind.App. Instruction informing jury 
that if jury found plaintiff should re- 
eover, jury should insert in blank form 
of verdict such sum, not exceeding 
blank dollars, the amount demanded in 
plaintiff's complaint, was not mislead- 
ing to jury on ground that, inasmuch 
as issues were joined on plaintiff’s 
amended complaint and second supple- 
mental complaint, instruction placed an 
erroneous limit on such verdict, in 
view of other instructions given.— 
Guardian Life Ins. Co. of America y. 
Barry, 32 N.E.2d 599. 

Ind.App. Giving of instruction, 
which with other instructions given was 
a proper instruction, was not error, as 
against contention that instruction was 
mandatory and failed to embrace all 
elements essential to a verdict.—Gold- 
blatt Bros. v. Parish, 33 N.E.2d 835. 

Ind.App. The inclusion in instruc- 
tions of an element outside the issues 
and evidence is not rendered harmless 
by an instruction that the jury shall 
confine its consideration to the evi- 
dence.—Conder vy. Rowley, 34 N.H.2d 
162. 


Mo. Where plaintiff’s main instruc- 
tion omits some feature which is not an 
element of his cause of action, but is 
element of defenses set up in answer, 
omission is cured by instructions given 
for defendant including such feature.— 
Griffith v. Delico Meats Products Co., 
145 S.W.2d 431. 

If plaintiff's instruction, purporting 
to cover the whole case, omits defensive 
matters which are included in defend- 
ant’s instructions, there is no error, 
but where elements necessary to recov- 
ery are omitted, their inclusion in de- 
fendant’s instruction will not cure the 
error.—Griffith v. Delico Meats Products 
Co., 145 S.W.2d 431. 

Mo.App. Where an instruction, 
though covering the entire case and di- 
recting a verdict for plaintiff, is ambig- 
uous, the reviewing court looks to the 
other instructions to see whether any 
of them clarify plaintiff's instruction.— 
Kerby v. Schindell, 146 S.W.2d 670. 

Mo.App. Any error in giving plain- 
tiff’s instruction which failed to sub- 
mit to jury defendant’s defense was 
cured by giving of instruction on be- 
half of defendant fully covering such 
defense.—Fitzgerald v. Metropolitan 
149 S.W.2d 389. 

Mo.App. Indefiniteness in plaintiff’s 
instruction given by court may be cured 
bv instruction given on defendant’s 
behalf.—Salmons v. Dun & Bradstreet, 
153 S.W.2d 556. 

Neb. An instruction containing cor- 
rect statement of the law will not cure 
another conflicting instruction which 
contains an incorrect statement of the 
law.—Bohmont v. Moore, 295 N.W. 419. 

Ohio App. In considering charge of 
trial court, it is always proper te 


-.gument, and if such specia 


but is a correct declaration of the law | 
so far as it goes, and the omitted ele- 


nee 


take ( 
charges given by trial c 


connection with the general : 
rectly define the issues, no prejudicial 
error can be predicated on general 
charge of trial court if standing alone. 
—Pierce v. Isabel, 36 N.B.2d 64. 

Okl. Omission from instruction of 
proposition which was plainly and ade- 
quately set forth in a subsequent in- 
struction was not erroneous.—Slater v. 
Mefford, 111 P.2d 159. 
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C.C.A.Mich. In railroad construction 
contractor’s action on oral contract of 
railroad engineer that if equipment and 
working crew were maintained on job 
for immediate resumption of work on 
lifting of injunction, railroad would 
pay for damages sustained because of 
the delay, assignment that court erred 
in its charge to jury on question of 
ratification of alleged oral contract 
without jury first being required to 
find that such a contract had been 
entered into either by an authorized or 
unauthorized agent of railroad, did not 
present error, where by earlier portions 
of charge court required jury to find 
that oral contract had been consummat- 
ed.—Grand Trunk Western R. Co. v. 
H. W. Nelson Co., 116 F.2d 823, rehear- 
ing denied 118 F.2d 252. 

C.C.A.N.Y. In patent infringement 
suit, refusal to charge that infringe- 
ment depended upon finding that de- 
fendant’s device had elements of claim 
of plaintiff's patent, construed as re- 
quired in the claim, was not error in 
view of other instructions.—Finkelstein 
V.ieSs gh. Kress &/Co:,. 113; B20 '431. 

Ga.App. In action against warehouse- 
man for damage to stored pecans, a 
charge, that if fire originated through 
no act of negligence by warehouseman 
no recovery could be had, was not er- 
roneous on ground that other allega- 
tions of negligence were eliminated, in 
view of other charges that recovery 
could be had if the pecans were dam- 
aged by fire or by vapors and gases, 
or by water, and if such damage re- 
sulted from alleged acts of negligence 
by warehouseman or its agents, since 
the charge must be considered in its 
entirety.—Richter v. Atlantic Co., 16 
S.H.2d 259. 

Ind.App. In will contest, instruction 
that statements by testatrix of man- 
ner in which she intended to dispose of 
her property should be considered with 
all other evidence on her mental capac- 
ity at time she executed instrument in 
question, “if you find from a prepon- 
derance of all the evidence that she did 
execute the same’, was not objection- 
able as casting doubt on execution of 
instrument in view of other instruc- 
tions.—Griffith v. Thrall, 29 N.H.2d 345. 

In will contest on ground of testa- 
trix’ mental incapacity to execute a 
will, instruction that jury could con- 
sider testatrix’ age, her physical con- 
dition with reference to _ sickness, 
strength, or weakness, and any and all 
matters affecting condition of her mind 
at time of execution of will, was not 
objectionable as indicating that testa- 
trix’ sickness was a matter affecting 
her mental condition in view of other 


instructions.—Grifith v. Thrall, 29 N. 
H.2d 345. 
Ind.App. An instruction on liability 


ef automobile occupants for driver’s 
negligence was not objectionable for 
omitting the element of joint right of 
control, where other instruction defin- 


ing common or joint enterprise was suf- 
ficient—Jones v. Kasper, 33 N.H.2d 
816. 

Mass. Instruction that facts report- 


ed by auditor, “which stand uncon- 
tradicted, become final’, and that jury 
was bound to accept them, was not er- 
roneous when considered with context 
in which jury was told that prima facie 
value of an auditor’s report does not 
continue throughout the case but that 
it loses its prima facie force and be- 
comes evidence in the case, when evi- 
dence has been introduced to meet, con- 
trol, overcome, or negative any finding 
of fact made by the auditor.—First 
Nat. Bank, of Boston v. Mathey, 381 
N.H.2d 25, 308 Mass. 108. 


al Mich. 
before ar- 
in with 
charge cor- 


“+ ‘ 3 7, ara) 4 So’ 
Pare?) ae spe sic Many Coane 
Ha aS Yale Ri oleae 
f An instruction that an 
and battery occurs when on 
out excuse or justification int 
tionally beats, wounds, and bruises tl 
person of another might have been mi: 
leading standing alone, but was not 
misleading when considered in conn 
tion with other instructions whic! 
formed jury that there could be a r 
covery without finding a beatin; 
wounding and _ bruising.—Tinkler 
Richter, 295 N.W. 201, 295 Mich. 
Mich. In proceeding to enforce 
against estate for services rendere 
cedent, reference in instruction t 
ices rendered “said estate” inste 
services rendered decedent, alth 
not literally accurate, was not p 


dicial when taken in connectio 
whole charge.—In re Munro’s Esta 
N.W. 567, 296 Mich. 80. ‘ 
Mo. In will contest, instruction 
evidence was sufficient to and did 
that instrument propounded was 
erly executed was not misleading a 
peremptory direction to find for th 
will, since instruction had reference 
occasion when will was signed an wit- 
nessed and since another instruction 


clearly submitted the questions i 
aaah ed vy. Vossbrink, 149 S.W. 
9. on FE 
Mo.App. In_ beneficiary’s action 0 
life policy, beneficiary’s _instructio 
permitting verdict for beneficiary with 
out requiring finding that insured wa 
in good health at time policy was i 
sued and without requiring finding tha 
no misrepresentations were made ii 
obtaining policy was not error, wher 
insurer’s instruction denied recovery if 
insured was not in sound hea 
was suffering from certain diseases 
Chapman y. National Life & Accidé 
Ins. Co., 144 S.W.2d 884. - u 
Mo.App. An instruction that if 
ten memorandum of contract for 
of merchandise was signed by a 
man purporting to act in behalf 
fendant and if salesman’s acts, J 
were ratified by defendant and defend 
ant iv 
ould — 


it 


§ 2968, p. 1853—Weil Clothing 
National Garment Co., 148 S.W.2d 586 

An instruction that if, with kno 
edge of sale, an individual claimed 
have been defendant’s president pro 
ised that merchandise would be de- 
livered to plaintiff, defendant ratified 
sale by salesman and was bound there- 
by, was not objectionable as taking — 
from jury question whether individual mat 


struction required a finding that i 
dividual was defendant’s president and 
evidence showed that individual prom- 
ised delivery of merchandise ag 


fendant’s president.—Weil Clothing Co. 
Haan ablons Garment Co., 148 S.W.2d 


An instruction respecting salesman’s. 
acts and ratification of such acts by | 
defendant was not objectionable as_ 
permitting jury to find i tres 
plaintiff irrespective of whether ther 
was a sufficient written memorandum ~ 
of contract to satisfy statute of frauds — 
where defense of statute of frauds was .— 
submitted to jury by instruction given — 
on defendant’s behalf. Mo.St.Ann. §- ; 
2968, p. 1853.—Weil Clothing Co, vy. 
National Garment Co., 148 S.W.2d 586. ; 

Mo.App. In action on double in- 
demnity provision of life policy, in- 
struction that, in determining whether 
insured’s death was the direct result of 
injury received in fall from steplad- 
der, the fact that he had a disease or 
physical infirmity did not prevent jury 
from returning verdict for beneficiary 
if the disease or physical infirmity 
would not have caused the insured to 
die at the time he did die, except for 
the accidental injury, was not objec- 
tionable on ground that it did not re- 
quire jury to find what injury insured 
suffered, nor what disease or infirmity 
insured had, which would not have 
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caused his death, in view of other in- 
structions —Krug v. Mutual Life Ins. 
Co. of New York, 149 S.W.2d 393. 
Mo.App. In action for death _benefit 
under certificate of membership in _ben- 
eficiary association, errors in giving 
 gnstruction to find for plaintiff, unless 
insured failed to pay assessments after 
required notices by mail, without men- 
tioning defense of insured’s intemper- 
ate use of intoxicating liquors, and 
instruction to disregard question of 
such intemperance, unless association 
warned insured by registered letter, as 
provided by its by-laws, were not cured 
by instruction that plaintiff could not 
recover if insured was suspended or ex- 
- pelled and never reinstated as member 
of association.—Neuhaus v. United 
Neighbors of Missouri, 150 S.W.2d 590. 
In replevin to recover notes 
deed, which defendant al- 
eged that he purchased from plaintiff 
through plaintiff's employee, instruc- 
ion to find for defendant, if such em- 
loyee was plaintiff's agent, with au- 
Pionity to deliver instruments for 
laintiff and receive payment therefor, 
nd acted within scope of his actual 
rv apparent authority, held not errone- 
s as permitting jury to speculate as 
-o meaning of actual authority and ap- 
parent authority, in view of other in- 
structions given.—Luechtefeld v. Mar- 
glous, 151 S.W.2d 710. 
“Mo.App. Error, if any, due to the 
neompleteness of instruction that, if 
puckets used by workman in handling 
hot asphalt were such as were then 
nerally and commonly used by the 
ade for such purpose, no recovery, 
the ground that such buckets were 
not reasonably safe could be had 
against employer for burns suffered 
by workman, was cured by other in- 
structions, fixing the standard of rea- 
onably safe equipment and requiring 
ry to find that such reasonably safe 
buckets were not furnished workman 
before jury could allow workman to 
ecover for injuries.—Keene y. City of 
Springfield, 152 S.W.2d 220 
-N.D. In action for breach of agree- 
ment for purchase of personalty at 
mortgage foreclosure sale by defend- 
: ant as agent and trustee for stock- 
holders of corporate mortgagor, cer- 
tain instructions relating to necessity 
for and sufficiency of consideration for 
agreement were not error, when con- 
sidered with all of instructions relat- 
jing to consideration—De Rochford v. 
- Bismarck Baking Co., 296 N.W. 188. 
. Tenn.App. In action for total and 
permanent disability benefits under life 
policies, a charge respecting definition 
; of phrase “total disability’? was not er- 
ror as omitting matters material to in- 
--_-surer’s case in view of further instruc- 
‘tions respecting total disability.—Mu- 
tual Life Ins. Co. of New York y. Mc- 
Donald, 150 S.W.2d 715. 


Vt. An instruction that allegedly li- 
belous newspaper article was not privi- 
leged as a matter of law, and that it 
was for jury to find whether publish- 
ing company was liable, was not a rul- 
ing of law removing the issue of privi- 
lege from the case, when taken in con- 
nection with instruction that publish- 
ing company had legal right to publish 
a fair, impartial, and substantially ac- 
~ eurate report of arrest, accusation, and 
theory of prosecuting officers in con- 

nection therewith, provided no opinion 

was expressed as to the guilt or inno- 

eence of the plaintiff—Lancour v. Her- 
_ ald & Globe Ass’n, 17 A.2d 253, 132 A. 
Pebewiak. 486. 

I Wash. The use of the word “wrong- 
ful” rather than “unlawful” in instruc- 
tion in action for damages for con- 
- gpiracy causing breach of contract was 
technically incorrect but was not 
prejudicial where, in view of other in- 
structions, jury could not have been 
misled.—Sears v. International Broth- 
erhood of Teamsters, Chauffeurs, 
Stablemen and Helpers of America, 
i Local No. 524, 112 P.2d 850. 
| Wash. In action, under constitutional 
: provision that no private property shall 
4 be taken or damaged for public or 
. private use without just compensation, 
against a city for damages to plaintiff's 


rt 
git 
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pbuilding claimed to have been caused 


by subsidence of soil when city con- 
structed a sewer in front of plaintiff's 
property, which was located in tide- 
land area, an instruction that constitu- 
tional provision fixed liability for any 
physical damage to property, through 
excavation or construction work near 
damaged property, regardless of wheth- 
er damage was caused by negligence, 
was not prejudicial against city, in 
view of other given instructions. Const. 
art. 1, § 16.—Muskatell v. City of Seat- 
tle, 116 P.2d 363. 
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D.C.Pa. In action against operator 
of landing field for injuries and dam- 
ages to airplane in landing, caused by 
alleged defect in field, charge that own- 
er of field owes duty to maintain prem- 
ises in reasonably safe condition for 
the contemplated ase thereof and pur- 
poses for which invitation to land was 
extended, so that person landing would 
not be unreasonably exposed to any 
danger, was sufficient to guide jury, 
together with other portions of charge, 
as against contention that no standard 
of care was established.—Beck v. Wings 
Field, 35 F.Supp. 953. ) 

Cal.App. An instruction that it was 
motorist’s duty to keep machine under 
control, so as to avoid collisions with 
pedestrians, and that motorist was re- 
quired to be vigilant and, if necessary, 
slow down and stop, was not prejudi- 
cial to defendants, though deficient in 
failing to state that actions of motorist 
were to be tested by rule of ordinary 
care, where ordinary care instruction 
was given and was referred to in other 


instructions.—Casalegno vy. Leonard, 
105. P.2d.125; 
Cal.App. In personal injury action, 


instruction that, towards an _ invitee, 
those who have joined in the inyitation, 
express or implied, are obliged to ex- 
ercise ordinary care to keep the premis- 
es in a reasonably safe condition, ‘‘to 
give reasonable warning of known dan- 
gers” and to refrain from active negli- 
gence, was not, objectionable in view of 
other instructions.—Martin, Continental 
Casualty Co., Intervener, y. Clinton 
Const. Co., 105 P.2d 1029, rehearing 
denied 106 P.2d 629. 

_ Cal.App. In motorist’s action for in- 
juries sustained in collision, a portion 
of long general instruction on negli- 
gence and contributory negligence to 
effect that only circumstances under 
which finding for plaintiff could be had 
was in the event that accident proxi- 
mately resulted from negligence, if any, 
of defendant and his negligence alone, 
if erroneous, was not prejudicial in 
view of another instruction.—Miller v. 
Cranston, 106 P.2d 963. 


_ Cal.App. In action against city for 
injuries sustained by child on public 
playground, where jury was fully, com- 
pletely, and correctly instructed on ele- 
ments necessary to prove a cause of ac- 
tion under the Public Liability Act, 
giving of instructions defining negli- 
gence and ordinary and reasonable care 
was not prejudicial. Gen.Laws 1937, 
Act 5619, § 2—Bauman vy. City and 
County of San Francisco, 108 P.2d 989. 

Cal.App. Where action by passenger 
and action by driver of automobile 
which collided with defendant’s auto- 
mobile were consolidated for purposes 
of trial, instructions on proof of de- 
fendant’s negligence required in order 
to recover, which provided also that 
plaintiffs could not recover if plain- 
tiffs were guilty of negligence con- 
tributing no matter how slightly to 
happening of accident, did not take 
from passenger his right to have case 
tried on theory of joint or concurrent 
negligence of drivers of the two col- 
liding automobiles, in view of other in- 
testers a v. Bisbee, 109 P. 


Cal.App. The omission from an in- 
struction on a certain subject of prop- 
er separate conditions or legal princi- 
ples involved in the issues of a case, 
such as contributory negligence and 
proximate cause of injury, does not 
constitute cause for reversal where the 
jury is elsewhere adequately instructed 
in the charge on those omitted prin- 


‘jury and property damage sustaine 


nnan 
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Cal.App. 


In action for personal in-~ 
collision between automobile and train, 
instructions regarding ordinary care 
were not objectionable in view of other — 
instructions.—Cooper -v. Southern Pac. 
Co., 111 P.2d 689. ee 
In action for personal injury and 
property damage sustained in collision 
between automobile and train, allegedly 
erroneous instructions regarding ordi- 
nary care were required to be read 
in conjunction with other instructions 
relating to ordinary care and the con- 
duct of reasonably prudent _ persons 
similarly situated.—Cooper y. Southern 
Pac (Cor, dP e2d) 68a; 

In action for personal injury and 
property damage sustained in collision 
between automobile and train crossing 
spur track, instruction regarding rail- 
road’s statutory duty to ring bell was 
not objectionable as informing jury 
that they might find railroad guilty of 
negligence for failing to ring bell with- 
out regard to question of proximate 
cause or of motorist’s contributory neg- 
ligence, in view of other instructions. 
Civy.Code, § 486.—Cooper y. Southern— 
Pac. Co., 11 P20! 6895 

Cal.App. In action for personal in- 
juries sustained in automobile collision, 
instruction regarding the ‘‘sudden peril 
doctrine’, which did not contain the 
qualification that to be entitled to 
benefit of the doctrine the emergency 
must not have been caused by person’s 
own negligence, was erroneous, and the 
error was not cured by other instruc- 
tions.—Spear v. Leuenberger, 112 P.2d 


43. 

Cal.App. In consolidated actions 
against harbor district and port direc- 
tor for injuries sustained when automo- 
bile driven by port director collided 
with automobile in which plaintiffs 
were riding, an instruction that, if jury 
should find that port director made trip 
to Santa Barbara primarily upon a 
mission for harbor district, then even 
though he combined the trip with some 
personal business of his own, harbor 
district was responsible for hig negli- 
gence, if any, in operating automobile 
owned by harbor district upon hig re- 
turn trip on and along normal and or- 
dinary route between Santa Barbara 
and his place of employment, was prop- 
er, in view of evidence and other in- 
structions. Vehicle Code, § 400, St. 
1935, p. 152.—Shields v. Oxnard Har- 
DOLE DISts plo “poodle 

Wn consolidated actions against har- 
bor district and port director for inju- 
ries sustained when automobile driven 
by port director collided with automo- 
bile in which plaintiffs were riding, an 
instruction that it was duty of port 
director to have used ordinary care in 
driving and operation of his automobile, 
and a failure, if any, on his part to 
have used such care was negligence, 
and if such negligence, if any, was sole, 
proximate cause of any injuries to 
plaintiffs, then jury would find dam- 
ages for them and each of them, as de- 
fined in other instructions, was proper, 
when read in connection with other in- 
structions. Vehicle Code, § 400, St. 
1935, p. 152.—Shields v. Oxnard Har- 
bor Dist., 116 P.2d 121. 


In consolidated actions against har- 
bor district and port director for in- 
juries sustained when automobile driy- 
en by port director collided with auto- 
mobile in which plaintiffs were riding, 
an instruction that if jury should find 
from a preponderance of evidence that 
port director was driving automobile 
at time and place alleged in complaints, 
and that while so driving he was un-. 
der influence of intoxicating liquor and 
that fact that he was under influence 
of intoxicating liquor was sole, proxi- 
mate cause of injuries sustained by 
plaintiffs, then verdict should be in 
favor of plaintiffs, was proper, when 


read in connection with other instruc- ° 


tions. Vehicle Code, § 400, St.1935, p. 
152.—Shields v. Oxnard Harbor Dist., 
LLG) Parla. 

In consolidated actions for injuries 
sustained in automobile accident, an 


d in | 


; 
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hat it was an ndisputed 

hat one of plaintiffs was not driv- 
operating, or controlling automo- 
bile being driven and operated by oth- 
er plaintiff at time of accident, and 
" therefore, even though jury should be- 
_ lieve by a preponderance of all evi- 
dence that plaintiff driver was guilty of 
negligence proximately contributing to 
his injuries and to those of other plain- 
tiff, nevertheless if jury should also be- 
lieve that defendant driver was also 
guilty of negligence which proximately 
contributed to injuries suffered by 
plaintiff not driving automobile, verdict 
would be in favor of plaintiff not driv- 
ing automobile, was proper, when read 
in connection with other instructions.— 
Shields vy. Oxnard Harbor Dist., 116 P. 
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In consolidated actions for injuries 
sustained in automobile accident, an in- 
struction that one who, while riding in 
private conveyance of another, was in- 
jured by negligence of a third party, 
could recover against third party, not- 
withstanding that negligence of driver 
of conveyance contributed to injury 
where person injured was without fault 
and had no authority over driver, was 
proper, when considered with other in- 
structions—Shields v. Oxnard Harbor 
Dist. 116. P.2d. 121. ‘ 

Conn. Where truck proceeding 
straight across intersection struck au- 
tomobile which had approached inter- 

7 section from right of truck and which 
had made a right turn at intersection, 
in action for damage to automobile, 
correct instruetion containing caution 
that regardless of who had right of 
way, each was required to use reason- 
able care under the circumstances, did 
not render harmless erroneous instruc- 
tion regarding right of way. Gen.St. 
Supp.1935, § 636c.—McNaught y. Smith, 
jp ACAI, LAT Conn. ,450. 

Ga.App. In action for damages for 
death of a mule killed by truck on the 
highway, prefacing of charge on un- 
avoidable accident with the words, “I 
charge you another principle of law 

. ‘that possibly enters into this case’, 
was not prejudicial where court posi- 
tively instructed jury that if mule was 
killed by reason of pure aceident un- 
mixed with any negligence on part of 
the defendant then the defendant would 
not be liable—Benton Rapid Express 
vy. Sammons, 10 S.E.2d 290. 

Ga.App. In action for injuries sus- 
tained in collision between engine and 
truck. instruction that burden of proof 
rested on railroad to satisfy jury by 
preponderance of evidence of truth of 
affirmative acts of negligence charged 
by the railroad against plaintiff was 
not erroneous where. court elsewhere 
instructed that plaintiff could not re- 
cover in absence of negligence by rail- 
road. Code, § 38-103.—Southern Ry. 
Co. v. Jackson, 16 8.H.2d 147. 

Ga.App. In action for injuries sus- 
tained in automobile collision which 
occurred at night, a charge that if 
jury believed that defendant failed to 
give any warning by horn or use his 
signaling device and failed to reduce 
speed as he came over incline and start- 
ed down a descent in road, and if such 
acts contributed to injury as a prox- 
imate cause, and plaintiff was using 
due care, plaintiff was entitled to re- 
cover, was proper, when taken with re- 
maining charge, notwithstanding that 
issue of negligence against defendant 
was raised only by evidence unobjected 
to; the pleadings being amendable. 
Code, § 68-303, subd. j; § 68-306.— 
Whatley v. Henry. 16 S.H.2d 214. 


Il.App. In customer’s action against 
store for injuries sustained in fall on 
stairway where customer claimed that 
store negligently failed to maintain 
handrails on stairway as required by 
ordinance, instruction for customer that 
store owed customer a duty to maintain 
its stairways in reasonably safe condi- 
tion and to provide handrails as re- 
quired -by ordinance was not objec- 
tionable as being ‘‘peremptory” or as 
directing verdict for customer, and er- 
ror, if any, in instruction was cured by 
instruction that customer could not re- 
cover unless failure to have handrail 


hus é 


-wise mentioned 
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on stairway was proximat 
jury.—Doran vy. Boston Store of Chica- 
go, 30 N.H.2d 778, 307 UL App. 456. 

Iul.App. In personal injury action 
against owner of taxicab by passenger, 
giving of passenger’s instructions stat- 
ing an abstract proposition of law as 
to the duty of a common carrier would 
not entitle owner of taxicab to rever- 
sal, where jury were also instructed 
that, before passenger could recover, 
she must establish by the greater 
weight of the evidence that owner of 
taxicab was guilty of negligence 
charged by passenger and that such 
act of negligence, if any, was direct 
and proximate cause of injury to pas- 
senger.—Jackson vy. Thompson, 32 N.H. 
2d 997, 309 Ill.App. 187. 

Il.App. An instruction that no own- 
er of an automobile is necessarily ex- 
empt from liability for collision on 
public highway by simply showing that 
at time of accident he did not run at 
a rate of speed exceeding limit al- 
lowed by law, but he is bound to an- 
ticipate that he may meet persons at 
any point in the public highway and 
must keep a proper lookout for them 
and keep the motor vehicle under such 
control as will enable him to avoid a 
collision with another person using the 
highway, cast upon the defendant a 
duty greater than that required by 
law, and error wag not cured or miti- 
gated by other instructions.—Hern- 
dobler v. Goodwin, 34 N.E.2d 8, 310 
Ill.App. 267. 

Ind. In action for injuries  sus- 
tained when plaintiff's automobile was 
struck by train at crossing, instruction 
reciting allegations of negligence, in- 
cluding allegation that railroad failed 
to place flagman at crossing, taken 
with instruction requiring plaintiff to 
establish allegations in his complaint, 
Was not erroneous on ground that the 
instructions improperly submitted to 
jury issue of negligence in failing to 
maintain watchman when there was no 
legal duty to do so and no evidence on 
subject, where subject was not other- 
in the instructions.— 
Pettibone v. Howard, 34 N.E.2d 12. 


Ind.App. Where preceding automo- 
bile was allegedly perated to left of 
center .line of highway and _ collided 
with automobile approaching from op- 
posite direction which then collided 
with following automobile and injured 
occupant thereof, instruction that if 
driver of automobile approaching from 
opposite direction exercised all care 
and foresight that was reasonably prac- 
ticable under the circumstances he was 
not guilty of negligence was erroneous 
only in so far as it imposed a greater 
degree of care than the law required, 
and did not prejudice rights of owner 
and driver of preceding automobile in 
view of another instruction correctly 
defining degree of care of all parties.— 
Jones v. Cary, 31 N.H.2d 74. 

In automobile occupant’s action for 
injuries sustained when preceding au- 
tomobile was allegedly driven to left of 
center line of highway and struck auto- 
mobile approaching from opposite di- 
rection which then collided with auto- 
mobile in which ececupant was riding, 
instruction given at request of driver 
of approaching automobile that the 
eare of a prudent man varies accord- 
ing to circumstances dependent upon 
degree of danger so that degree of care 
and foresight which is necessary to be 
used in any given case must always be 
in proportion to the danger apparent 
and which is to be anticipated and 
guarded against was not reversibly er- 
roneous, in view of fact that the term 
“care of a prudent man” in the instruc- 
tion was synonymous with “ordinary 
eare’ defined in other instructions.— 
Jones v. Cary. 31 N.E.2d 74. 

In automobile occupant’s action for 
injuries sustained when preceding au- 
tomobile was allegedly driven to left of 
center line of highway and struck au- 
tomobile approaching from opposite di- 
rection which then collided with auto- 
mobile in which occupant was riding, 
instruction that there was no statute 
in state limiting speed of driver of ap- 
proaching automobile was not mislead- 


e cause of in- ing in view of fact that court ga 
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three instructions tendered by o pe 
and driver of preceding automobile cor-— 
rectly stating duties imposed on dri 
of approaching automobile regardi 
speed under which he could lawfull:; 
travel.—Jones) y. Cary, 31 N.E.2d 74. 
_Ind.App. An instruction that plain: 
tiff was only required to prove one of | 
the several acts of negligence alleged — 
in complaint was not objectionable as 
omitting the element of proxi fe 
cause, where other instructions ad 
vised the jury on proximate cause. 
Lindley v. Skidmore, 33 N.EH.2d 79 
‘ In action for injuries to : 
torist struck by garage patron’s auto- — 
mobile driven by garage owner’s em- 
ployee, instruction that, if employ 
was guilty of any ground of negligence — 
alleged and such negligence was prox- — 
imate cause of injuries and motor 
was free from contributory neglige1 
motorist could recover, was erroneou 
for failure fo instruct that to recover 
from garage owner motorist had_ to : 
prove that employee was acting wit 
in scope of his employment, notv 
standing question as to such “prbo ge 
was commented upon in subsequent in- — 
struction where court did not call 
to attention of jury that prior inst ] 
tion was subject to any other inst - 
tion.—Hoblit y. Schnepf, 296 N.W. 210. — 
Iowa. In action for death of auto- 
mobile guest, instruction that if mi 
torist violated any provisions of ti 
law, such violation would constitu 
negligence, and that if immediate 
preceding the accident he violated any == 
provisions of the law, and such viola- 
tion was the proximate cause of the a 


25, 230 Iowa 688. é 
Mich. Where truck owner who had 
been hired to haul logs went home onl 
week-ends, and after unloading | 
load on Saturday was going home whe 
he_ struck pedestrian, in pedestrian 
action against truck owner and his en 
ployer for personal injuries, instructio: 
that the fact that truck owner was g 
ing after chains for use in his wor 
was immaterial was not objectionable, 
where court cautioned jury that it was 
his view of case and that they were not 
bound by his remarks. Supreme Court 
Rule No. 37(1933), § 9.—Vitaioli - 
Berklund, 295 N.W. 557, 296 Mich. 56. 
Mo. In action against owner of truck 
colliding at intersection with automo- 
bile in funeral procession for death of | 
guest in automobile, omission in plain- 
tiff’s main instruction of defense involy- — 
ing question whether truck driver or © 
automobile driver had the green li ht. 
and right of way across intersection Sd 
was cured by defendant’s instruction — 
raising such question. Mo.St.Ann. § _ 
3263, p. 3371.—Griffith v. Delico Meats 
Products Co., 145 S.W.2d 431. Ge 


Mo. In automobile guest’s action for 
injuries sustained when automobile col- 
lided with defendant’s barricade in 
street at night, error in giving de- 
fendant’s sole cause instruction which 
failed to hypothesize facts showing a 
sole cause situation was not cureu by, 
the giving of guest’s instruction that 
automobile driver’s negligence, if any, ! 
could not be imputed to guest and © 
could not affect his right to recover 
against*defendant unless driver’s neg- 
ligence, if any, was the sole cause 
of the accident, and that if both de- 
fendant and driver were _ negligent, 
concurring negligence of driver was es 
not a defense.—Stanich v. Western 
Union Tel. Co.,, 153 S.W.2d) 54) 

Mo.App. Instructions, directing ver: 
dict for plaintiff upon finding that de- 
fendant negligently failed to ring loco- 
motive bell or sound whistle at least 80 
rods from crossing and failed to keep 
bell ringing or whistle sounding until 
highway was reached, and that such 
failure directly and proximately caused 
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collision, and that plaintiff was in exer- 
cise of ordinary care for his own safe- 
ty, and directing verdict for defendant 
upon certain other findings, could not, 
-. when read together, be deemed to have 
. misled jury to defendant’s prejudice. 
 $mith-Hurd Stats.Ill. c. 114, 59.— 
Amos y. Terminal R. Ass’n of St. Louis, 
“142 S.W.2d 787. t 

Mo.App. Where malpractice action 
was tried on theory of concurrent neg- 
defendants, but trial 


Pp or checking speed unless his auto- 
mobile is equipped with a mechanical 
or electrical signalling device, an in- 
- struction that if jury found that de- 
- fendant’s automobile was equipped with 
an electrical signalling device which 
as in good working order, that de- 
_ fendant so operated automobile that 
device worked, and that defendant did 

not stop suddenly ahead of plaintiff, 
_ defendant owed no duty to signal with 
his hand and arm, was proper, especial- 
y where instruction given at plaintiff's 
request charged that jury should find 
for plaintiff if defendant did stop sud- 
denly or failed to extend his arm. Mo. 
St.Ann. § 7777(h, k), p. 5214.—Christ- 
‘man v. Reichholdt, 150 S.W.2d 527. 
Mo.App. In slander’ action, trial 
 ecourt’s giving of one of plaintiffs in- 
structions, though it did not contain 
condition that party to whom defama- 
tory words were published apprehend- 
ed or understood the words, was not 
error, where such required finding was 
in other of plaintiff's instructions.— 
onergan y. Love, 150 S.W.2d 534. 
_N.H. In actions arising out of auto- 
mobile collision, giving of instruction 
that defendant was liable if his conduct 
ontributed to cause the collision was 
not error, where the omission of refer- 
ence to negligence as an_ essential 
quality of conduct rendering defendant 
liable was supplied by trial court in a 
supplemental charge.—Weiss v. Was- 
serman, 15 A.2d 861. 


NJ. In. guest’s action for injuries 
sustained in automobile driven by al- 
leged servant of defendant, charge 
which required jury, in order to fasten 
liability on defendant, to conclude that 
- driver was acting for defendant at the 
time of the accident or that he was on 
a mission assigned to him by defendant, 
‘in light of charges given at request of 
derendant absolving defendant from 
liability if driver was found to be 
agent or servant of plaintiff, was not 
erroneous on ground that it failed to 
charge that automobile was operated 
in defendant’s business.—Max y. Max, 
15 A.2d 616, 125 N.J.L. 271, affirming 
510 A.2d 163, 123 N.J.L. 580. 


N.Y.App.Div. In action for death of 
window cleaner, charge respecting rule 
of the Board of Standards and Appeals 
and the Industrial Code specifying the 
 joeation of anchors for safety belt was 
erroneous, in absence of reference to 
whether misplacement of the «anchors 
Was a proximate cause of accident, not- 
“odh withstanding subsequent granting of 
+ a request to that effect. Labor Law, § 
F 202—Andross vy. Trustees of Columbia 

University in City of New York, 23 
N.Y.S.2d 285. 

N.Y.App.Div. In action for injuries 
of sustained by guest who stepped on 
piece of glass at bottom of swimming 
pool maintained by summer hotel pro- 
prietors, error in instructions imposing 
absolute duty on proprietors to main- 
tain the pool in a reasonably safe con- 
dition was not cured by instruction 
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which in general terms charged that 
the guest could not recover unless the 
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proprietors were negligent in that they 
maintained their pool in a_ careless 
manner at the particular time, and 
that they did not give it the proper 
supervision that conditions warranted, 
since instructions were in direct con- 
flict.—Bristol v. -—Ernst, 27 N.Y.S.2d 
119, 261 App.Div. 713. ‘ 

N.C. In action for injuries to pedes- 
trian, walking on left side of road when 
hit in back by truck, instruction that 
it is negligence per se to violate motor 
vehicle law was not erroneous aS SuS- 
ceptible of being understood by jury 
as referring to violation of speed re- 
strictions in such law, though ex- 
cessive speed was alleged, where sec- 
tions of such law as to driving on 
wrong side of road and failing to warn 
pedestrian were called to jury’s atten- 
tion immediately after such instruction. 
Pub.Laws 1937, ¢. 407, §§ 108, 108, 135. 
—Williams vy. Woodward, 10 S.H.2d 
913, 218 N.C, 305: 

N.C. Where trial court in automo- 
bile accident case failed to properly ex- 
plain and apply applicable stntutes re- 
specting operation of automobiles, er- 
ror was not cured by subsequent 
charge stating and applying common- 
law rule of prudent man. Pub.Laws 
1937, c. 407, §§ 102, 103.—Kolman v. 
Silbert, 12 S.H.2d'915, 219 N.C. 134. 

Ohio App. In action against city to 
recover for injuries sustained in fall on 
allegedly ‘defective sidewalk, charge 
that issue was one of city’s negligence 
and that it was a negligence case was 
error but not prejudicial te city, where 
court immediately further charged that 
city’s liability was required to be based 
on a violation of mandatory require- 
ments that a city keep its streets open, 


in repair, and free from nuisance. 
Gen.Code, § 3714—Dzuracky v. City 
of Campbell, 29 N.H.2d 49, 64 Ohio 


App. 521, 


The necessity for warnings and bar- 
ricades to guard against a dangerous 
condition of a sidewalk or street may 
be considered by jury in a personal in- 
jury action in 
there was a nuisance and whether in- 
jured person was guilty of any negli- 
gence directly and proximately causing 
injuries, but there is no duty enjoined 
by statute on a city to give such warn- 
ing or place such barricades: and it is 
error for a court to so charge, but 
charge was not prejudicial to city, 
where court also charged that duty to 
warn could arise only after jury had 
determined that such a dangerous con- 
dition existed.—Dzuracky v. City of 
papel, 29 N.H.2d 49, 64 Ohio App. 


Ohio App. Instruction that if jury 
should find that defendant was operat- 
ing its automobile at speed greater 
than was reasonable under circum- 
stances existing and thereby  proxi- 
mately contributed to plaintiff’s in- 
juries, verdict must be for plaintiff, if 
plaintiff was free from negligence, was 
not erroneous, on ground that it 
omitted that portion of statutes dealing 
with “the traffic, surface and width of 
road or highway and of any other con- 
dition then existing’, when considered 
in connection with the general charge, 
which fully set out the provisions of 
the statute. Gen.Code § 12603.—Kerr 
v. B. F. Goodrich Co., 31 N.E.2a 709. 


Or. An instruction given on court’s 
own motion, that if jury found that de- 
fendant motorist was going too fast, 
that unless such speed was proximate 
cause of collision in and of itself plain- 
tiff could not recover on such ground, 
held not misleading as permitting jury 
to find against defendant on issue of 
speed even though defendant was driy- 
ing on right side of highway, since in 
view of specifie charge that defendant 
was driving on wrong side, it was rea- 
sonable to assume that jury was_not 


sled Sean v. Inman, 109 P.2a 
593. 
Or. Where lessee stored water in an 


elevated tank on premises under les- 
see’s exclusive control and the tank 
burst and injured plaintiff who resid- 
ed in a house on adjoining premises, in 


determining whether 


& Cold Storage Co., 113 P.2d 209. 
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Ala.App. Charge that if truck driver 
knew of railroad crossing and failed to 
stop, look, and listen before attempt- 
ing to cross track, and that by stop- 
ping, looking, and listening, he would 
have discovered approaching train in 
time to have avoided collision, then 
driver was guilty of contributory negli- 
gence whether there was crossing stop 
sign at crossing, or not, together with 
oral charge, correctly stated the law 
applicable to the duty imposed by law 
upon a traveler upon a public highway 
to stop, look, and listen for an _ ap- 
proaching train. Code 1923, § 9954.— 
Sloss-Sheffield Steel & Iron Co. v. Wil- 
lingham, 199 So. 15, 29 Ala.App. 569, 
cause remanded 199 So. 28, 240 Ala, 
294, ; 

Ariz. An instruction on contributory 
negligence and other instructions, in- 
cluding instruction on last clear chance, 
must be construed together.—Garling- 
ton v. McLaughlin, 104 P.2d 169. 

Ark. In action against bus company 
for injuries sustained by automobile 
occupant in collision with bus, error in 
instruction authorizing recovery if bus 
driver was guilty of negligence which 
was the proximate cause of collision 
and occupant herself was without fault 
or .carelessness, in: failing to submit 
question whether driver’of automobile 
was negligent, and, if so, effect thereof 
if a common or joint enterprise existed, 
was not cured by subsequent instruc- 
tion on effect of automobile driver’s 
negligence.—Missouri Pac. Transp. Co. 
v. Howard, 143 S.W.2d 538. 

Cal.App. In motorist’s action for in- 
juries sustained in collision, a portion 
of long general instruction on negli-_ 
gence and contributory negligenee to 


‘effect that only circumstances under 


which finding for plaintiff could be had 
was in the event that accident proxi- 
mately resulted from negligence, if 
any, of defendant and his negligence 
alone, if erroneous, was not preju- 
dicial in view of another instruction.— 
Miller v. Cranston, 106 P.2d 968. 
Cal.App. An instruction that one 
has a right to assume that every other 
person will perform his duty and obey 
the law, and in absence of reasonable 
grounds to think otherwise it is not 
negligence to assume that he is not 
exposed to danger which will come to 
him only through violation of law or 
duty by another is not prejudicially 
erroneous, even if it omits contributory 
negligence factor, if the trial court 
gives complete and detailed instrue- 
tions on contributory negligence.—Mur- 
Me St. Claire Brewing Co., 107 P.- 


Cal.App. In action for death of 
child resulting when struck by street 
car where court charged that if par- 
ents or either of them was guilty of 
any act of negligence which was the 
sole proximate cause of any injury 
sustained by the child, then defend- 
ants were not liable, portion of an in- 
struction which purportedly eliminated 
from consideration defense that child’s 
parents may have been negligent in 
permitting him to play in the open un- 
attended was not error when con- 
sidered in light of instruction giyen.— 
Bea, v. Market St. Ry. Co., 107 P.2a 
Cal.App. Where action by passenger 
and action by driver of automobile 
which collided with defendant’s auto- 
mobile were consolidated for purposes 
of trial, instructions on proof of de- 
fendant’s negligence required in order 
to recover, which provided also that 
plaintiffs could not recover if plain- 
tiffs were guilty of negligence con- 
tributing no matter how slightly to 
happening of accident, did not take 
from passenger his right to have case 
tried on theory of joint or concurrent 
negligence of drivers of the two col- 
liding automobiles, in view of other in- 


the presumption that motorist exer- 


ath of mo- 
1 collision 


if 


cised due care for his own safety was 
not overcome by evidence, it must be 
assumed that motorist exercised  or- 
dinary care in operating automobile, 
under which circumstances he would 
not be guilty of contributory negli- 
gence, did not constitute reversible er- 
ror, particularly where the jury was 
elsewhere fully instructed on the sub- 
ject of contributory negligence. Code 
Civ.Proc. § 1963, subd. 4.—Blackmore 


v. Brennan, 110 P.2d 723, 
In action for death of motorist 
killed in intersectional collision, in- 


struction that motorist as he drove 


his automobile into intersection had a 
right to assume, until the contrary ap- 
peared, that he was not exposed to 


\danger which would come to him only 


by violation of law by another, and 
that, if he acted on such assumption, 
he was not contributorily negligent 
merely because he did so, was not 
prejudicial as omitting the element of 
contributory negligence, where it was 
immediately followed by other instruc- 
tions supplying that element, nor was 
instruction inconsistent with others on 
that subject.—Blackmore v. Brennan, 
U0: P20) 723: 

The omission from an instruction on 
a certain subject of proper separate 
conditions or legal principles involved 
in the issues of a case, such as con- 
tributory negligence and proximate 
cause of injury, does not constitute 
eause for reversal where the jury is 
elsewhere adequately instructed in the 
charge on those omitted principles.— 
Blackmore v. Brennan, 110 P.2d 723. 

Cal.App. In actions for injuries to 
owner, and death of driver, of auto- 
mobile colliding with truck, error in 
giving instruction that violation of any 
provision of Motor Vehicle Code con- 
stitutes some evidence of negligence, 
instead of instruction that such viola- 
tion constitutes negligence as matter 
of law, was not corrected by giving 
of instruction that such owner and 
decedent were guilty of contributory 
negligence barring recovery, if de- 
ecedent failed to use care of reasonably 
prudent person in not keeping appro- 
priate lookout or not operating ‘and 
controlling automobile with ordinary 
care.—Ferguson v. Nakahara, 110 P.2d 
1091. 

Cal.App. In action for death of pe- 
destrian killed while crossing street by 
a bus, instruction that there was no 
rule of law that absolutely required a 
person to keep a continuous gaze in the 
direction from which motor vehicles 
are expected after having once looked 
and justifiably concluded that he could 
cross an intersection in safety was not 
misleading in view of other. instruc- 
tions on care required of pedestrian 
and duties of driver.—Schulman v. Los 
Angeles Ry. Corporation, 111 P.2d 924. 


Cal.App. In action against city and 
manager of its airport by owners of 
airplane involved in collision with ‘au- 
tomobile on runway of airport, failure 
of instruction relating to defendants’ 
duty to protect plaintiff from negli- 
gence of driver of automobile to con- 
tain suggestion of. possible contribu- 
tory negligence did not constitute prej- 
udicial error, where doctrine of con- 
tributory negligence was. sufficiently 
explained in other instructions.—Pignet 
y. City of Santa Monica, 115 P.2d 194. 

Ga.App. In action for death of mo- 
torist in collision with passenger train 
at railroad crossing, charging that em, 
ployees operating train had right to 
assume that motorist was a rational 
human being and would exercise rea- 
sonable care for his own protection was 
not reversible error, where judge else- 
where had charged with reference to 
negligence of the employees and before 
giving the excerpt complained of cau- 
tioned that the matters therein were 
to be considered with all other instruc- 
tions.—_Edwards y. Atlanta, B. & C. R. 
Co., 10 S.H.2d 449. 
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juries to passenger on alighting from 
train that if passenger was injured on 
alighting by reason of sudden jerk of 
train without notice to passenger, rail- 
road would be liable, was not errone- 
ous as “argumentative” and as author- 
izing recovery, notwithstanding passen- 
ger failed to exercise ordinary care for 
his own safety; where elsewhere in 
charge court accurately charged as to 
passenger’s duty to exercise ordinary 
care. Code, § 18-607—Alabama Great 
See 9 R. Co. v. McBryar, 15 S.H.2d 
Il.App. In personal injury action, 
instruction given at plaintiff’s request 
advising jury how they should arrive 
at amount of damages if they found for 


_ plaintiff was not objectionable as in- 


forming jury that if plaintiff suffered 
any damages, as shown by evidence to 
be direct result of accident, such dam- 
ages should be awarded without regard 
to plaintiff's duty to e¢xercise due 
care, where other instructions stated 
that before plaintiff could recover jury 
must find that plaintiff had exercised 
due care for her own safety.—Doran 
v. Boston Store of Chicago, 30 N.H.2d 
778, 307 Il.App. 456. 

_ iilApp. The granting of plaintiff’s 
instruction which stressed fact that 
there was an issue of contributory 
negligence was not improper on ground 
that instruction as given might have 
misled jury into believing that bur- 
den of proving such contributory neg- 
ligence was upon defendant especially 
when considered with defendant’s given 
instruction which correctly stated law 
with reference to burden of proof be- 
ing upon plaintiff to prove that he was 
in exercise of due care and caution for 
his own safety.—Edwards v._ Hill- 
Thomas Lime & Cement Co., 32 N.H.2d 
945, 309 Ill.App. 168. 

Ii.App. In minor bicyclist’s action 
for injuries sustained when struck by 
automobile, plaintiff’s instruction that 
person confronted with sudden danger 
or apparent sudden danger without 
fault on his part is not required to act 
with same deliberation or foresight re- 
quired under ordinary circumstances 
was not misleading in view of evidence 
and defendant’s instruction stating 
same rule of law but singling out de- 
fendant in considering its application. 
—Kavanaugh vy. Parret, 34 N.H.2d 868, 
310 Ill.App. 429, 

Ind.App. In action for death of boy 
who was struck by train, contributory 
negligence instruction should have in- 
cluded the word “proximate” and re- 
quired that boy’s negligence be shown 
to have proximately contributed to his 
death, but jury was not misled where 
another instruction expressly embodied 
such element.—Henry v. Baltimore & O. 
R. Co., 33 N.H.2d 828. 

In action for death of boy who was 
struck by train, instruction to return 
verdict denying recovery if jury be- 
lieved from fair preponderance of evi- 
dence that proximate cause of death 
was boy’s own act in heedlessly and 
negligently stepping on track imme- 
diately in front of train was not er- 
roneous as assuming that boy heed- 
lessly and negligently stepped in front 
of train, in view of other instructions. 
—Henry v. Baltimore & O. R. Co., 33 
N.H.2d 828. , 

Ind.App. Where instruction that 
negligence of parents could not be im- 
puted to infant was not confusing 
when considered in connection with in- 
struction on proximate cause, and with 
other instructions, giving of the in- 
struction by the court on its own mo- 
tion was not objectionable on ground 
that it was contradictory, confusing, 
and permitted recovery even if negli- 
gence of parents was proximate cause 
of injury.—Goldblatt Bros. v. Parish, 
33 N,H.2d. 835. 

Ky. In action for death of driver of 
truck which collided with rear of trac- 
tor-trailer truck at night on a highway 
in Indiana where there was no evidence 
that deceased realized that he was con- 
fronted with a sudden peril or emer- 
gency which put him to a rapid choice 
between two or more courses of action 
in order to avoid collision, ordinary 


in- contributory negli gence inst 
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when considered in connection with 
ordinary care instruction, was su 
cient and trial court did not err in 
fusing to modify it by an instruction 
embracing “sudden emergency rule”’.— % 
Feck’s Adm’r y. Bell Line, 144 S.W. 
2d 483, 284 Ky, 288. ayraae 
Ky. The jury’s finding for defendant 
motorist on his counterclaims agair 4 
owner and driver of other automobile 
involved in collision was, in view of 


contributory negligence instruction 
against defendant, i 


a definite fi 
that sole cause of collision was d 
negligence and that: defendant was 
guilty of negligence proximately cau 
ing collision, and hence if trial cour 


defendant, that 
harmless.—Rutherford vy. Smith, | 
W.2d 533, 284 Ky. 592. fra! 
Mo. In action for injuries to pede: 
trian struck by defendants’ automobil 
error in stating, as part of instructio! 
on question of humanitarian 2 : 
gence, that automobile operators 
exercise highest degree of car 


‘Russell, 


153 S.W.2d 6. ay 

Mo.App. In action for injuries 
tained by pedestrian when struck b. 
street car, brought under humanit in 
rule, even though an instruction — 
mitted by trial court was broad en 
to authorize jury to consider defe 
such — 


instruction given at plaintiff's req 
properly submitted humanitarian 
—Hart v. Kansas City Publie Se 
Co., 142 S.W.2d 348. 
Mo.App. In action for injuries | 
tained when plaintiff’s automobile co 
lided with defendant’s .automobile © 
which had stopped ahead of plaintiff, — 
an instruction submitting issue of con se 
tributory negligence was not erroneous: — 
as abstract and as constituting an er- — 
roneous and prejudicial lecture to the 
jury, where the abstract statement of 
law complained of by plaintiff was 
followed by a charge defining the issues 
and requiring findings of fact justify-: 
ing the application of the law declared. es 
Prcaiuacstte vy. Reichholdt, 150 S.W.2d° | 


Mo.App. In action against railroa 
and operator of motor train for deat 
of trailer-truck occupant in collision, 
instruction predicating recovery on hu- yi 
manitarian theory of stopping train or 
slackening speed thereof, “even 
though” truck driver and occupant. — 
were negligent, was not error, where 
instruction further stated that under 
“all the circumstances above set forth’ : 
in the instruction any negligence of 5 
driver or occupant in approaching or RY) 
going onto track would constitute no | 
defense “upon the issues submitted in os 
this instruction’’.—Brown vy. Alton R. 

Co., 151 S.W.2d 727. i 

N.H. In passenger’s action against 
bus company and codefendant for in- 
juries sustained when passenger fell 
to floor from seat when bus stopped 
to, avoid collision with codefendant’s 
automobile, an instruction respecting 
contributory negligence that every one 
was bound to use their senses to pro- 
tect themselves against injuries under 
all circumstances and that all that 
passenger had to do was to be “rea- 
sonably” careful and attentive to pre- 
vent injury, if possible, was erroneous, 
since passenger was not bound to use 
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her senses to protect herself against 
injuries under all circumstances, and 
use of quoted word in connection with 
words ‘careful and attentive” did not 
save instruction, and instruction could 
mot be defended by reference to previ- 
ous correct definitions of negligence.— 
Mullins v. Boston & Maine Transp. Co., 
' 20 A.2d 636. " 
Where instruction respecting con- 
tributory negligence amounted to an 
inaccurate statement of a positive duty 
given in elaboration of the general 
duty of self-protection, the general 
principle that a verdict will not be set 
aside because of an insufficiently in- 
elusive statement of a rule of law in 
instructions when it is apparent from 
‘whole charge that jury were not mis- 
Jed thereby did not avail defendant.— 
Manin v. Boston & Maine Transp. Co., 
20 A.2d 636. 
Qhio App. In action for death of 
pedestrian struck by truck, even if 
general charge did not with sufficient 
clarity make plain to jury that vio- 
ation of statute defining where a 
pedestrian shall not walk was negli- 
. nce per se, there was no prejudicial 
tor where court had in special charge 
nformed jury that violation of the 
statute was negligence per se. Gen. 
Code, § 6310-34.—Sprung v. HB. I. Du- 
Pont De*’Nemours & Co., 34 N.E.2d 41, 
appeal dismissed 23 N.H.2d 947, 136 
Ohio St. 94. 
Utah. Where issue as to whether 
driver of automobile in which deceased 
was riding was negligent, and as to 
whether such negligence was the sole 
‘proximate cause of grade crossing eol- 
-  lision, were raised by pleadings in ac- 
tion for death, the giving of an in- 
struction stating under what circum- 
stances driver of automobile would be 
‘negligent in driving onto railroad 
tracks was not prejudicial error, where 
following instruction, the court took 
from jury question of negligence of 
driver by specifically instructing that 
driver was guilty of negligence as a 
matter of law.—Parker vy. Bamberger, 
116 P.2d 425. 
In action for death of intestate re- 
sulting from grade crossing collision, 
where court gave instruction that it 
was not sufficient to justify recovery 
merely to find that railroad was negli- 
gent, but it was also necessary to find 
that negligence was either the sole 
proximate cause of the collision, or a 
contributing proximate cause along 
with the negligence of the automobile 
driver, it was not error to give an in- 
struction that the negligence of the 
_ driver would not prevent recovery for 
- jntestate’s death, unless railroad was 
not guilty of negligence in any of the 
particulars alleged in the complaint, 
and accident was due solely and en- 
tirely to negligence of driver of auto- 
mobile in which intestate was riding.— 
‘Parker v. Bamberger, 116 P.2d 425. 
Wa. The error of a finding instruc- 
tion ignoring defense of contributory 
negligence or defense of joint enter- 
prise cannot be cured by merely giving 
another instruction properly dealing 
with the defense.—Outlaw v. Pearce, 
11 S.B.2d 600. 


In action for injuries sustained in 
automobile collision, an instruction on 
joint enterprise which told jury that 
it should be read with finding instruc- 
tions previously given and that if jury 
found that occupant and driver of 
automobile in which he was riding 
were on a joint enterprise and that 
driver of such automobile was con- 
 ftributorily negligent, then they could 
- not find verdict for occupant as 
directed in finding instructions, was 
not a sufficient qualification of finding 
instructions to cure error of ignoring 
defense of joint enterprise, where 
there was no language or cross-refer- 
ence in any of finding instructions to 
show that they were qualified by in- 
struction on joint enterprise.—Outlaw 
vy. Pearce, 11 S8.H.2d 600. 

Wash. In action for injuries to pe- 
destrian struck by automobile driven 
by defendant, instruction that plaintiff 
was not necessarily required to keep 
continuous lookout for approaching 
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traffic was not error warranting revers- 
al of judgment on jury’s verdict for 
plaintiff because it told jury what 
plaintiff was not required to do, instead 
of what ordinarily prudent person 
would have been required to do, in 
view of other instructions given.—Car- 
min vy. Port of Seattle, 116 P.2d 338. 
§ 767 

Mo.App. Instructions, when read to- 
gether, held not objectionable as con- 
veying the impression that the jury 
could find against the proprietor of a 
meat market in the absence of any 
knowledge on his part of the dangerous 
condition resulting from the heating of 
metal plates situated above light bulbs 
in a show ease, especially since part 
of an instruction submitting negligent 
failure to give warning of the danger- 
ous condition to the plaintiff customer, 
whose arm was burned by one of the 
plates, was no doubt sufficient by- it- 
self to require a precedent finding that 
the proprietor had actual or construc- 
tive knowledge of the dangerous con- 
gitien-—Kerby v. Schindell, 146 S.W.2d 


§ 768 

Cal. In action iv. injuries sustained 
in an automobile accident, instruction 
that if because of plaintiff’s pre-exist- 
ing condition, there was a change in 
her subsequent to the accident, and 
such change was due to combination in- 
volving aggravation of her then condi- 
tion plus exaggeration on her part of 
the aggravation, and if there was no 
testimony from which jury could deter- 
mine how much was aggravation and 
how much was not, then plaintiffs had 
failed to establish by preponderance of 
evidence the amount of aggravation, 
improperly placed an unwarranted bur- 
den of proof on plaintiff and misled 
jury, and the defects were not cured by 
remainder of charge but were so preju- 
dicial as to require new trial on issue 
of damages.—Taylor v. Pole, 107 P.2d 
614, 16 Cal.2d 668, prior opinion 92 
P.2d 483. p 

Cal.App. A formula instruction 
should contain all elements essential to 
recovery, and absence of any one ele- 
ment may not be compensated for nor 
cured by reference thereto in other in- 
structions correctly and fully stating 
the law. Warwick v. Maneely, 104 P. 
2d 831, followed in 104 P.2d 888, two 
cases. 


Colo. In theater patron’s personal 
injury action where defendant theater 
did not introduce evidence but relied 
on patron’s evidence to establish con- 
tributory negligence, instructions given 
on the requirement of ordinary care by 
patron did not cure erroneous instruc- 
tion regarding -burden of proof rest- 
ing on defendant to establish contribu- 
tory negligence——Denham Theatre v. 
Beeler, 109 P.2d 643. 

Idaho. In action for death of minor 
who was riding on highway in country 
at night on bicycle which was struck 
by automobile whose driver was blind- 
ed by approaching headlights, instruc- 
tion relating to duty of a motorist to 
drive at night at such a rate of speed 
that he may be able ordinarily to stop 
short of an object appearing within the 
radius of his lights did not, when con- 
sidered with other instructions and in 
light of all the evidence, place a high- 
er burden upon a motorist than is con- 
templated by law and did not consti- 
tute an unwarranted comment by court 
on the evidence.—Maier y. Minidoka 
County Motor Co., 105 P.2a 1076. 

Neb. In action by lessee of safe de- 
posit box based on alleged failure of 
bank and its employees to exercise or- 
dinary care safely to keep contents of 
box, errors in instruction which re- 
quired evidence of equal weight to that 
produced by bank and employees to 
overcome presumption of negligence 
stated that such presumption was evi- 
dence and instructed jury that pre- 
sumption of evidence is proof of negli- 
gence were not cured by proper in- 
struction previously given on burden 
of sREOCk Honma v. Moore, 295 N.W. 
419. : 

Tenn.App. In will contest, alleged 
error in instruction, imposing on pro- 


proof indicated that the court referred 
to burden of proof on question of due 
and legal execution of purported will.— 
Burrow y. Lewis, 142 S.W.2d 758. 
Wash. Instruction defining duty of 
pedestrian at intersection cross-walk to 
look to his right for approaching ve- 
hicles was not prejudicial, notwith- 
standing failure to take into account 
presumption that pedestrian was exer- 
cising due care, in view of another in-— 
struction which advised jury of such 
presumption.—Lundberg v. Baumgart- 


ner, 106 P.2d 566. 
§ 769 
Ala. Where court misplaced the 


burden of proof as to malice in action 
for libel defended on the ground of 
qualified privilege and in addition 
charged at the instance of plaintiff 
that the law presumes that the publi- 
cation was false and that, unless de- 
fendant had reasonably satisfied jury 
that the publication was true, plaintiff 
might be awarded actual and punitive 
damages, defendant’s plea of privilege 
was ignored and the instructions were 
prejudicially erroneous and were. not 
cured by instruction to contrary.— 
Ripps v. Herrington, 1 So.2d 899. 
8 770 

Pa. In action for injuries where no 
one testified but the parties and there 
was not a great deal of conflict in their 
testimony, and trial judge charged that 
to recover plaintiff had to convince 
jury that accident was caused by de- 
fendant’s carelessness and that jury 
was to decide the case from a weighin 
and consideration of evidence presented, 
failure to expressly mention burden of 
proof in charge did not render charge 
erroneous, particularly where defend- 
ant’s attorney did not take even a gen- 
eral exception to the Paty ee 
v. McGinley, 19 ae 917, 342 Pa. 12. 

gt 


Cal.App. In determining whether 
jury may have been misled by errone- 
ous instruction as to evidence required 
to prove contributory negligence, it 
must be construed in connection with 
other instructions on subjects of bur- 
den of proof and weight of evidence.— 
Ferguson v. Nakahara, 110 P.2d 1091. 

Cal.App. In wrongful death action, 
the alleged omission of necessary ele- 
ments from a formula instruction was 
not prejudicial where jury was fully 
instructed in detail on particular ele- 
ments claimed to have been omitted — 
Christiansen v. Hollings, 112 P.2d 7238. 

Ill.App. In personal injury action, 
failure to give defendant’s requested 
instruction that jury, in weighing 
plaintiff’s evidence, could consider that 
plaintiff was interested in result of ac- 
tion and that burden of proof was not 
upon defendant to show that defendant’ 
was not guilty of acts charged in com- 
plaint was not error where instruction 
was covered by given instructions.— 
Doran v. Boston Store of Chicago, 30 
N.E.2d 778, 307 Ill.App. 456. 

_iM.App. Where question of plain- 
tiff’'s due care and contributory neg- 
ligence_ was closely contested in per- 
sonal injury action against city, in- 
struction that, if. jury believed from 
evidence and under the instructions, 
that city was guilty of negligence as 
charged in complaint, and that plain- 
tiff was free from contributory negli- 
gence, then they should find city 
guilty, was reversibly erroneous, since 
it directed a verdict and failed to em- 
brace all the facts essential to such a 
verdict, and error could not be cured 
by other instructions.—Schumacher y, 
City of Naperville, 33 N.H.2d 730, 309 
LApp. 647. 

N.Y.App.Div. In action against city 
for injuries sustained in sidewalk fall, 
error in charge that verdict must be 
for city if jury were left in doubt as 
to liability of city or right of plain- 
tiff to recover, was not corrected by 
charge that plaintiff was only obligat- 
ed to prove her case by fair prepon- 
derance of evidence, since “doubt” 


er weight of evidence, 
prejudicial to plaintiff—Wellons  v. 
Sherrin, 14 §S.H.2d 426, 219 N.C. 476. 
Tex.Civ.App. In pedestrian’s action 
for injuries sustained when struck by 
automobile, instruction that “prepon- 
derance of the evidence’? means the 
greater weight of the testimony was 
not objectionable on ground that defini- 
tion should have stated that it meant 
: the greater weight of the credible testi- 
- mony, in view of fact that court in- 
structed jury that they were the exclu- 
sive judges of credibility of witnesses 
and weight to be given their testimony. 
—wNorris Bros. v. Mattinson, 145 S.W. 
2d 204. ; 
Wash. Where issues in truck colli- 
sion case were clearly defined by the 
court and adequate instructions on es- 
tablishing allegations by a fair prepon- 
derance of the evidence were given, an 
instruction that if plaintiffs would be 
excused of negligence by reason of get- 
ting on wrong side of highway they 
would have burden of proving that 
they got on wrong side and remained 
there until collision occurred through 
no negligence of plaintiff owner was 
not misleading on the burden of proof 
or the degree of proof required to sus- 
; tain the burden.—American Products 
Co. v. Villwock, 109 P.2d 570, 132 A.L. 
} RETLOLO. Lh 
Wash. In action against a port for 
injuries to pedestrian struck by auto- 
mobile driven by defendant’s employee, 
instruction that, in determining wheth- 
er such employee was acting in course 
of employment, jury should consider 
whether his ownership and operation of 
automobile were necessary to or in- 
strumental in performance of duties in- 
cident to employment and fact that 
defendant was contributing to cost of 
operation and upkeep of automobile 
was not error warranting reversal of 
judgment on jury’s verdict for plaintiff 
as direct and inaccurate comment on 
evidence that employee received mileage 
allowance for use of automobile in port 
business, in view of instructions to 
consider instructions as whole and dis- 
regard any comment of court on evi- 
dence.—Carmin vy. Port of Seattle; 116 
P.2d 338. 


§ 772 

C.C.A.Mich. Error if any in state- 
ments of fact by court in presence of 
jury as to what facts had been proved 
was cured by instructions in which 
court not only refused to state its opin- 
ion as to what proof showed but em- 
phasized that it had left that question 
to the jury—Hupp Motor Car Corpora- 

tion v. Wadsworth, 113 F.2d 827. 
Cal.App. In action for injuries sus- 
2 tained when restaurant patron slipped 
and fell while arising from stool on 
terrazzo platform, instruction that “it 
is established that the employee who 
was mopping the floor in the restaurant 
at the time involved in the accident in 
question was acting as agent” for res- 
taurateur, was not prejudicial error as 
assuming existence of disputed fact as 
to whether floor was mopped or swept, 
where jury were instructed that it was 
their exclusive province to determine 
the facts in the case and that trial 
judge did not intend to suggest infer- 
ences for jury to draw.—Hechler v. Mc- 

Donnell, 109 P.2d 426. 1 

Cal.App. In action against school 
district for death of one student and 
injury to another as result of automo- 
bile accident while riding home with 
another student from practice of junior 
college tennis team, as directed by 


teacher in charge of peaceee, instruc- 
tion setting forth plaintiffs’ allegation 
that district furnished automobile driv- 
en by student was not erroneous as 
assuming a fact in dispute, especially 
where trial court also gave instruc- 
tion that mere fact that school district 
did not provide bus transportation for 
tennis team could not be made basis 
of liability on behalf of district, as 
school district had no obligation so to 
do.—Hanson y. Reedley Joint Union 
High School Dist., 111 P.2d 415. 

Mo.App. In action on note which 
was claimed to have been canceled by 
deceased payee, instruction stating in 
concluding hypothesis that deceased 
would have returned the note if he 
would have found it was not erroneous 
as an assumption of controverted fact 
that deceased could not find the note, 
where in preceding portion of instruc- 
tion question of whether deceased had 
been able to locate note was expressly 
submitted to jury, and hence failure to 
have required a further finding of the 
Same fact in succeeding clause was not 
reversible error.—Roth y. Roth, 142 S. 
W.2d 818. 

In executrix’ action to recover money 
allegedly loaned by deceased to defend- 
ant, instruction that mere fact that de- 
ceased delivered to defendant certain 
sums did not, standing alone, authorize 
recovery by executrix was not errone- 
ous as improper comment upon detach- 
ed feature of case, where instruction as 
a whole did not ignore question of in- 
tent of parties and further directed 
jury that unless it found that deceas- 
ed had intended that sums paid to 
defendant should constitute loans, ver- 
dict should be for defendant.—Roth v. 
Roth, 142 §.W.2d 818. 


§ 77 
Mo.App. Where preponderance of 
evidence was nowhere else referred to 
in the instructions, instruction that 
“Dreponderance of evidence’ wag not 
determined by number of witnesses 
who might testify to any facts, and 
that, in ascertaining preponderance of 
the evidence, jury were to look to all 
circumstances surrounding the trans- 
action as shown by the evidence, con- 
sider the credibility of witnesses, their 
bias or prejudice, their relationship to 
parties and all other things which tend 
to increase or diminish value of their 
testimony, was prejudicially erroneous 
because it assumed that there were wit- 
nesses who were biased and such error 
was not cured by instruction on credi- 
bility of witnesses.—Hatton v. Carder 
agin Grocery Co., 150 S.W.2d 


§ 774 

Ga. The error in instruction that if 
jury found alimony for children jury 
should fix an allowance that would be 
sufficient to provide for their mainte- 
nance, protection, and education until 
their majority was not cured by charge 
that law did not undertake to regulate 
how jury should provide for the sup- 
port, but that it was left largely to 
wisdom of jury whether to require 
lump sum payment, where effect of 
charge as a whole was to inform jury 
that if they found for children jury 
should find an amount caleulated to 
support the children until majority. 
Code 19338, §§ 30-207, 74-105.—Mell y. 
Mell, 9 S.H.2d 756, 190 Ga. 508. 


Ga.App. Any error in giving charge 
that ‘“‘general damages” are such as the 
law presumes to flow from any wrong- 
ful act which the law terms a tort and 
may be recovered without proof of any 
amount on ground that general damag- 
es were not claimed, was cured by oth- 
er instructions relating to the fixing of 
damages.—Atlanta, B. (Gh Coy AY, 
Thomas, 12 §.H.2d 494. 

Ga.App. Charge that if jury should 
find that plaintiff was entitled to recov- 
er it would be their duty to assess 
damages as they saw fit was not er- 
ror as leaving jury unbridled and un- 
restrained to assess damages without 
reference to any rule, where jury were 
instructed elsewhere in the charge as 
to elements and measure of damages.— 
Pollard v. Gammon, 12 S.H.2d 624, 63 
Ga.App. 862. 
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TiLApp. In minor _bicyclist’s act on 
for injuries sustained when struck b 
automobile, plaintiff's instruction 
damages was not erroneous in view of — 
other instructions, telling jury what 
plaintiff charged in declaration, and 
that plaintiff must prove his case by 
preponderance of evidence, that plai 
tiff was injured, that he exercised r 
sonable care for his own safety, ané 
that defendant was negligent y 
charged by plaintiff—Kavanaugh v é 
Parret, 34 N.H.2d 868, 310 Ill.App, 429. 
Ind.App. Jury was not misled by i 
struction dealing with measure of re- 
covery, which omitted from considera 
tion the return to insured by insure 
of premiums paid for total and perma- 
nent disability benefits, in view of 
another instruction relating thereto and 
that amount awarded insured was with- — 
in the evidence.—Guardian Life In 
Co. of America y. Barry, 32 N.E.2d 59 
Iowa. An instruction on the meas 
of recovery in personal injury actio1 
charging that if jury found for plain- 
tiff, it was their duty to fix the amount 
they felt plaintiff entitled to recover 
under all the evidence, was not errone- 
ous for failure to limit recovery to the 
amount shown by the evidence, whe 


of the evidence.—Remer v. Takin Br 
Freight Lines, 297 N.W. 297. rp 
Mo. An instruction on damages 
thorizing award for plaintiff's ‘ 
juries, if any, and damages, if any,” — 
and authorizing consideration of past 
and future pain and suffering, of dis- 
tinct permanent injuries, and of loss — 
of earnings, could have been more ~ 
clearly worded but did not require re- _ 
mand as providing for duplicated or 
double awards for injuries and 
damages, where plaintiff asked fo 
other instructions defining the issues” 
and offered evidence of injuries show- — 
ing objective symptoms.—Wild y. Pit-_ 
eairn, 149 S.W.2d 800. he 
§ 775 iM 

Iu.App. In action by occupant of 


for injuries suffered after 
with truck in South Dakota, 
tory instruction directing 


should have given definition of gross 
negligence and wanton and _ willf He 
misconduct of automobile driver as de- 
fined by South Dakota court under 


lations of South Dakota statutes con- 
stituted gross negligence and willful — 
and wanton misconduct was error, not- é 
withstanding that another instruction 
did give the South Dakota court’s defi- 
nition of such words. Rey.Code S.D. 
1919, § 801, as amended by Laws 1933, 
ec. 147.—Keehn vy. Braubach, 30 N.B.2d 
156, 307 Ill.App. 339. ago.) = 
Pa. In guest’s action against motor- — 
ist for injuries sustained in automobile 
collision, failure of trial court, in — 
charging jury, to define negligence 
usually defined was not error, where — 
what trial court did say about negli- oe 
gence and carelessness, as applied to 


facts, was more helpful to jury than an a 
abstract definition—Nathan v. McGin- ing 
ley, i$); Aj2idi SLi, 5342." Panel - 
776 2 

D.C.Pa. Use of the word “notice? in- 
stead of the word ‘evidence’ in court’s "3 


charge did not require reversal, where ; 
the error was corrected and the mean- 
ing of ‘evidence’ was carefully ex- 
plained to the jury.—Moyer y. Adtna 
Life Ins. Co.,.39) F.Supp..725. 

Ga. In suit for decree declaring a 
virtual adoption in favor of plaintiff 
as against other heirs at law of alleged 
foster mother, who died intestate, a 
part of charge referring to a will was 
not error, where trial judge immedi- 
ately informed jury that such part was 
inapplicable-—Lubeck v. Dotson, 15 S. 
H.2d 205. 

N.J. A charge that it was admitted 
that death of motorist was result of 
accident, so that jury need only to de- 
termine whether there was any negli- 
gence by bus operator, and, if there 


was, jury could take it for granted 
that motorist’s death was proximate 
result of such negligence, was not re- 
-yersible error, where trial court imme- 
diately changed charge to supply miss- 
- ing element of proximate cause.— 
Hichelberger y. Inter-City Transp. Co., 
‘15 A.2d 758, 125 N.J.L. 365, affirming 
10 A.2d 267, 123 N.J.L. 595. 

- N.Y.App.Div. In actions by operator 
and passenger of automobile truck for 
damages sustained as result of colli- 
sion with trolley car, judgment for 
plaintiffs could not be reversed because 
of alleged error in charge, where error, 
any, was corrected by trial court 
efore case was finally submitted to the 
ry.—Mead y. Louer, 23 N.Y.S.2d 249. 


re 8 777 
X, 
ks Conn. Trial court’s statement, that 
-_ defendant’s negligent act was the “oc- 
casion” rather than cause of plaintiff's 
we ry, meant no more than that it 
was not a “proximate cause’ of such 
0¢ “occasion” being the 
“ceondition’’.— 


nfiden ‘ 

‘that the deeds were without any con- 

sideration at all, or if there was a con- 

ideration and the consideration was 

ra _ grossly inadequate, then only slight evi- 
dence was necessary to set the deeds 


aside could not be construed as an in- 
“i Birictien as to what would constitute 
. prima facie case, shifting the burden 
of evidence.—Armour vy. Lunsford, 15 
.H.2d 886. 
Mass. In action for personal in- 
juries sustained as a result of plaintiff's 
Jipping on defendant’s premises, 
charge that defendant would not be 
ble for an obvious defect if plaintiff 
s an invitee, and that obvious de- 
ct meant a defect that was clearly 
parent to a person of ordinary obser- 
vation, was required to be considered 
in the light of the evidence in the 
case, and of the charge as a whole.— 
Mulkern vy. Bastern S. S. Lines, 29 N. 

2d 919. 


8 784 
- Cal.App. When issues of fact are 
submitted to a jury for determination, 
the trial judge must admonish jurors 
at each separation that it is their duty 
not to form or express an opinion 
thereon until case is finally submitted 
to them. Code Civ.Proc. § 611.—Rosen- 
- field v. Vosper, 114 P.2d 29. 
Vee ie § 785 ; he 
Ky. In _ejectment wherein plaintiff 
asserted that defendants were in pos- 
session of land as plaintiff's tenants, 
and defendants asserted that defend- 
ants had been continuously and unin- 
terruptedly in open and actual adverse 
possession of land for 15 years, ver- 
dict for plaintiff was not shown to be 
result of passion and prejudice of jury 
resulting from influences exerted by 
oil and gas lessees and their associates, 
ss who were interested in purchasing 
wl land from plaintiff—Price v. Lightfoot 
>. Land &' Mortgage Co.,' 151 S.W.2d 
: 426, 286 Ky. 692. ; 
Pa. Where trial judge after instruct- 
ing jury as to burden of proof cast 


Bh upon plaintiff in action for injuries, 
es but before he reviewed testimony, 
asked rhetorical question ‘Has she 


es met that burden?” and one of jurors 
a nodded her head vigorously in affirma- 
tive, and trial judge cautioned juror 
against expressing any opinion until he 
had completed his charge and jury 
had retired, and defendant’s counsel 
knew of juror’s conduct only from re- 
a marks of court and did not move to 
oe withdraw a juror and continue case, 
eae trial court should of its own motion 
have taken notice of juror’s miscon- 
; duct, and, after discharging her from 
further service and continuing case, 
“ imposed a proper penalty upon her.— 
Schonhardt v. City of Pittsburgh, 16 

A.2d 421, 340 Pa. 155. 
Tex.Civ.App. To induce a juror to 
change his answer to a material issue 
by representations by other jurors that 


i 


it is immaterial how such issue is - 


answered, in so far as plaintiff’s re- 
covery is. concerned, constitutes mis- 
conduct.—Pryor v. New St. Anthony 
satel €o., 146 S.W.2d 428, error re- 
used. 


§ 786 : 

W.Va. The transportation of a juror 
between his home and place of trial by 
one of plaintiffs’ attorneys was im- 
proper, but did not constitute reversi- 
By error.—Mullens y. Lilly, 18 $.H.2d 


§ 792 

Tex. Where juror who had written 
improper letter to counsel for defend- 
ant at first refused to participate in 
deliberations of jury until it was sug- 
gested that if he was expecting some- 
thing in return for course he was pur- 
suing because of the letter he had writ- 
ten, it might lead to trouble, where- 
upon juror participated in further de- 
liberations and agreed to verdict for 
plaintiff, verdict could not be permit- 
ted to stand because of constitutional 
guaranty of a trial by a “fair and im- 
partial jury”.—City of San Antonio v. 
McKenzie Const. Co., 150 S.W.2d_ 989, 
use Tex. 315, affirming 1388 S.W.2d 
68. 


§ 800 

Idaho. Jury, which was permitted to 
view premises on which collision be- 
tween switch engine and delivery truck 
occurred, was entitled to consider the 
view in determining weight and ap- 
plicability of evidence introduced at the 
trial—Department of Finance of State 
v. Union Pac. R. Co., 104 P.2d 1110. 


§ 806 

Mass. In automobile guest’s action 
against driver, jury would not be re- 
quired to pass separately upon various 
elements that entered into driver’s con- 
duct in determining whether such con- 
duct amounted to gross negligence, but 
conduct would be considered as a whole 
with due regard for attendant circum- 
puicesr, Leu suran vy. Nolan, 29 N.H,2d 

N.H. Where jury were told to cease 
deliberations before midnight, and jury 
did not again take up consideration of 
cases until more than eight hours later, 
and jury knew that sleeping accommo- 
dations were available to them, statute 
providing that jurors shall not be re- 
quired to continue deliberations with- 
out sleep and rest later than 12 o’clock 
in evening was complied with, and vio- 
Jation of statute was not shown by-evi- 
dence that some jurors chose not to 
use accommodations provided but to 


engage in noisy play. Pub.Laws 1926, 
ce. 339, § 25.—Caldwell v. Yeatman, 
15 A.2d 252. 
811 
Utah. In action for death of minor 


bicyclist from injuries sustained when 
struck by automobile, jury’s discus- 
sion in jury room of minor’s negli- 
gence was not “misconduct of the jury’ 
though no issue of contributory negli- 
gence was either pleaded or submitted 
to the jury.—Gribble v. Cowley, 112 
P.2d 147. 


§ 812 

N.H. From evidence of plaintiff’s 
practically continuous past employment 
as a laborer, jury might infer proba- 
ble amount of his weekly wages, but 
on that question they might also use 
their own knowledge.—Dowling vy. L. 
H. Shattuck, Ine., 17 A.2d 529. 

In determining amount of damages 
recoverable by laborer for injuries sus- 
tained, jury may use their own knowl- 
edge as to opportunities for employ- 
ment as a laborer during period of dis- 
ability—Dowling v, L. H. Shattuck, 
Inec., 17 A.2d 529. 

Tenn.App. Land is not a commodity 
of a fixed market value, no two acres 
being of the same intrinsic value, and 
market value of land must be deter- 
mined by a jury from their own knowl- 
edge and the opinion of witnesses as to 
market value, taken in connection with 
the other proven circumstances of 
pane REean vy. Arnold, ‘150 S.W.2d 


813 
Mass. In action under the Federal 
Employers’ Liability Act, jury could 


a 
e 0: 


§ 817 
In action for injuries, allow- 
ing X-ray film which was admitted in 


Til. App. 
evidence to be taken by jury to its 
room was. not_ error. Smith-Hurd 
Stats. ¢c. 110. § 191.—Cooney v. Hughes, 
34 N.W.2d 566, 310 Ill.App. 371. 

Mass. The refusal to permit copy of 
ordinance admitted in evidence to be 
taken by the jury when they retired to 
consider case was not error.—Turturro 
v. Calder, 29 N.H.2d 744. 

Pa. Although documentary exhibits 
ordinarily should be sent out with the 
jury unless there is some special rea- 
son to the contrary, the matter is one 
largely within the discretion of the 
trial judge—Quartz vy. City of Pitts- 
burgh, 16 A.2d 400. 

Tex.Civ.App. In automobile collision 
case, photographs of scene of accident 
constituted ‘written evidence” within 
statute stating what papers might be 
taken to jury room, and were properly 
permitted to be taken into jury room. 
Rev.St.1925, art. 2193.—Younger Bros. 


v. Ross, 151 S.W.2d 621, error dis- 
missed. 

§ 821 
Mo.App. “Instructions” are presid- 


ing judge’s written address, informing 
jury of law applicable to given facts 
constituting cause at trial, and are to 
be carried by jury to their room for 
guidance in reaching correct verdict 
according to law and evidence.—Palmer 
v. Hygrade Water & Soda Co., 151 S. 
W.2d 548. 
§ 822 


N.J. Pleadings in a law action are 
subject to inspection of jury at discre- 
tion of trial judge but are not evi- 
dence.—Scott-Newcomb, Inc. v. Marron, 
17 A.2d 611, 125 N.J.L..628. 


§ 829 ’ 

Iowa. Where jurors did not agree in 
advance’ to be bound by result, the 
adoption of method of each juror vot- 
ing for amount of damages he thought 
should be awarded and adding such 
amounts and dividing sum by twelve to 
see what such amount would be did not 
result in a ‘‘quotient verdict” notwith- 
standing after discussion jurors agreed 
at an amount of $7,250 which was $36 
less than amount resulting from such 
division.—-Bailey v. Fredericksburg 
Produee Ass’n, 295 N.W. 122. 

Me. In a jury-tried negligence case, 
each litigant is entitled as of right to a 
verdict representing actual judgment of 
jury uninfluenced by bias, accident or 
mistake-—Chapman vy. Portland Coun- 
try @lub, 14 A.2d 500. : 

S.C. The impropriety of a quotient 
verdict arises not in the method nor 
in the sum of the result, but in the 
prior agreement of members of jury 
to be bound by such verdict.—West- 
brook v. Hutchison, 10 S.H.2d 145, 195 
8.C. 101. 

Tex.Civ-App. That each juror wrote 
on a piece of paper the amount he 
believed should be awarded as dam- 
ages would not invalidate verdict, 
where there was no agreement that 
amount of damages should be deter- 
mined by a quotient method.—State v. 
Littlefield, 147 S.W.2d 270, error dis- 
missed, judgment correct. 

Tex,Civ.App. In trespass to try title 
action, judgment would not be dis- 
turbed on ground that jury first voted 
that plaintiff should recover the land 
and thereafter answered special issues 
without consideration of the evidence 
bearing upon the particular issues and 
in a manner to effectuate predeter- 
mined purpose for plaintiff to recover. 
—Patterson y. Faas 149 S.W.2d 284. 

1 


Cal. It is not improper for jurors 
as the basis for discussion of amount 


of damages in an action for death to 


average sums being voted by some or 
all jurors if there is a later considera- 
tion of the amount and vote upon it 


Ms 


wood, 13 S.H.2d 860, 64 Ga.App. 519. 

Wash. Where the jurors have not in 
advance agreed to abide by result of 
computation and after a quotient has 
been arrived at by adding and dividing 
the requisite number of jurors vote for 
a verdict in this sum, it is not subject 
to the objection that it was arrived at 
by “lot or chance’’.—Sears v. Inter- 
national Brotherhood of Teamsters, 
Chauffeurs, Stablemen and Helpers of 
America, Local No. 524, 112 P.2d 850. 

W.Va. A “quotient verdict’? implies 
an agreement in advance among the 
jurors that each shall put down the 
amount which he thinks the verdict 
should be, and the aggregate of the 
Sums is then divided by 12.—Miller v. 
Blue Ridge Transp. Co., 15 S.H.2d 400. 

If jurors, previous to their verdict, 
agree to a particular mode of arriving 
at it and to abide by the result, and 
thus relinquish the liberty of dissent- 
ing, such proceeding is improper, but 
if the jurors simply adopt a means for 
arriving at the amount of damages 
without binding themselves by the re- 
sult, the verdict is not objectionable 


as a ‘quotient verdict’’.—Miller  v. 

Blue Ridge Transp. Co., 15 S.E.2d 400. 
8 833 

Tex.Civ.App. Communications be- 


tween judge and jury should not take 
place after cause has been committed 
to jury by charge of the judge, unless 
in open court, and where practicable 
in presence of counsel. Rey.St.1925, 
arts. 2195, 2197, 2198—Lee v. Houston 
Blectric Co., 152 S.W.2d 879, error 
granted. 

Where issue of discovered peril was 
submitted to the jury without excep- 
tion by defendant, and defendant did 
not at the close of the evidence ask 
for an instructed verdict, judge’s com- 
munication with jury while it was 
deliberating, in absence of counsel, was 
ground for reversal, notwithstanding 
that plaintiff's own testimony alleged- 
ly established contributory negligence 
as a matter of law.—Lee v. Houston 
152 S.W.2d 379, 


Electric Co., error 


granted. 


 § 834 

Pa.Com.Pl. In the trial to recover 
damages as a result of an automobile 
collision, the Court recalled the jury, 
after it had retired and Court had re- 
cessed, in order to give the jury fur- 
ther instructions. To the defendant’s 
objections that sueh instruction im- 
properly stressed that portion of the 
testimony mentioned in the additional 
charge, the Court held, since the jury 
was recalled within a few minutes, the 
point covered related a portion of the 
testimony which the Court had not re- 
ealled during its charge, the jury was 
properly cautioned not to give this 
portion undue weight, and no com- 
plaint had been made at the time, 
that the defendant had not been prej- 
udiced, since it was within the discre- 
tion, of a trial judge to recall a jury 
at any time to correct statements as to 
either law or evidence so far ag he 
deems it necessary to assist the jury 
in reaching a just conclusion.—Cowell 
v. Swartz, 21 Wash. 180. 


§ 835 

Cal.App. It is within trial court’s 
province to reread to jury any portion 
of charges given or to give additional 
instructions clarifying such charges on 
jury’s request.—Muskin v. Gerun, 116 
P.2d 105. 

Mass. In personal injury suit, jury’s 
question to trial judge as to whether 
they could “award more damages to a 
plaintiff than said plaintiff asked for 
in the suit’? warranted judge in as- 
suming that jury wished to know 
whether they could award daiages to 
a plaintiff in excess of the ad damnum 
in the writ, so that judge was not 
«required to give additional instruc- 
tions explaining or modifying previ- 
ous instructions as to significance, 
force and effect of sum named in ad 


jury sought to learn whether a $1 ver- 
dict would carry costs was not error, 
since such instruction would not be on 
substantive law.—Fry v. Lebold, 31 N. 
BH.2d 257. of 


§ 838 

Fla. In action for price of bus fran- 
chise and rolling stock sold by oral 
contract, wherein juror asked whether 
buyer’s acceptance of franchise and op- 
eration of bus thereunder would con- 
stitute acceptance or evidence of agree- 
ment, court’s answer not advising jury 
that delivery and acceptance of part of 
the chattels showed compliance with 
statute of frauds was erroneous, though 
court originally had correctly stated 
the law relative to the _ statute of 
frauds. Comp.Gen.Laws 1927, 5780. 
—Paul v. Florida Cities Bus Co., 200 


So. 363. 
§ 839 


C.C.A.Pa. Waiver by parties of right 
to be present when verdict was taken 
could not be construed to authorize 
trial judge, in absence of the parties 
and their counsel and without notice 
to them, to send instructions in writing 
to the jury pursuant to inquiry by 
them after they had retired from court- 
room and while they were in jury room 
deliberating upon their verdict.—Ar- 
rington y. Robertson, 114 F.2d 821. 

Tex.Civ.App. Where trial judge, 
while jury was deliberating, retired to 
and within jury room upon being in- 
formed by bailiff that jury desired to 
communicate with court for further in- 
structions, trial judge’s action was 
ground for reversal of judgment. Rev. 
St.1925, arts. 2197, 2198—Reynolds v. 
Sandel, 142 S.W.2d 527. 


§ 841 

.Ga. Juries should be left free to act 
without any real or seeming coercion 
on the part of the court.—Gaddy v. 
Harmon, 13 S8,.E.2d 357, 191 Ga. 563. 

A court should not unduly press ‘a 
jury to agree on a yerdict, and in the 
use of any remarks designed to im- 
press the desirability of reaching a 
verdict, the court should be careful 
to refrain from any expression of a 
coercive nature, or of a nature which 
might possibly mislead the jury into 
an erroneous method of reaching a 
verdict.—Gaddy v. Harmon, 13 S.H.2d 
357, 191 Ga, 563. 

Where jury deliberated for 18 hours 
without reaching an agreement in ac- 
tion by minor children to cancel a 
deed executed by their mother to prop- 
erty set apart to her and them as a 
year’s support, and thereafter the court 
in rather strong language urged the 
jury to agree on a verdict and stated 
that under act, which was not in effect 
at time of execution of deed, and which 
did not apply to deed, permission for 
such a deed must be secured from 
the ordinary, and jury reached a ver- 
dict within five minutes after the re- 
charge, judgment for the children 
would be reversed for a new trial. 
Laws 1937, p. 861.—Gaddy vy. Harmon, 
13”S8.H/2d 357, 191-Ga.. 563. 


Ga.App. In death action wherein ju- 
ry retired at about 11 o’clock at night 
and at one o’clock in the morning the 
court caused jury to return to the 
couctrouui, COlloguy between the court 
who informed jurors that they might 
go to bailiff’s house to sleep and have 
breakfast and a juror who stated that 
the majority would rather sit up and 
consider the case, and action of trial 
court in allowing jury, which at the 
time stood 11 to 1 for the plaintiff, 
to do so, and to return verdict for 
plaintiff at four o’clock in the morning 
did not constitute error.—Atlanta, B. & 
Cc. R. Co. v. Thomas, 12 S.H.2d 494. 

Ga.App. Statement by court to jury 
that trials were expensive and that it 


was the duty of jurors to agree and: 


not to disagree but, that no juror 
should violate his conscience was not 
error as unduly pressing jury into 


Were eee i 7 . 
reaching a verdict 


% 
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Ind.App. Conduct of trial. co me 
keeping jury together for 24 hour 
for purposes of deliberation did 
as a matter of law, amount t 
cion”.—Keeshin Motor Expres: 
Glassman, 32 N.H.2d 122, _ 
Mich. In automobile accident 
where jury could not agree, 
judge’s statement to jury © 
judge did not like to discharge 
such important matters was not 
tionable as coercing jury to re 
verdict.—Gordon v. Samson, 29 
654, 294 Mich. 294. , 


$.C. Where jury had been ou 
some time, and jury was called ; 
by the court and the foreman reported 
that jury had not been able to ag ee, 
and the court made a supplem 
charge, fact that jury then prom 
returned a verdict was not conclu 
that the jury was hampered, | m 
rassed, or coerced by the supplement 
charge.—South Carolina Public 
ice Authority vy. Spearwant Liq 
Co.,. 13 S.H.2d 605. ae 

Where jury, after having b 
for some time, was called bac 


Co. v. Andrews 
38. 


tiously and wanted ; 
right, then jury should agree 
if jury could not come to so 
on which jury could agree, was 
erroneous on ground that it was r 
of ‘“coercion”.—South Carolina 
Service Authority v. Spearwan 
dating Co., 13 S.B.2d 605. y 
e has the duty 


—South Carolina Public Service 
thority yv. Spearwant Liquidating 
13 S:H.2d 605. Hips: 


§ 342 eo S 

Ohio App. In automobile acci 
case, the trial judge’s remark to ju 
during deliberations, that it would 
very expensive to county to retry ¢ 
was not prejudicial against defendant, 
when remarks were considered as _ 
Sh aan vy. Chapman, 34 ep d 


. 


§ 843 ee 
Wis. Where trial judge called ju 
which had been unable to agree, : 
inquired concerning proportion of d 
sion of jury and was informed that 
stood eight to four, action of the jud 
in making remarks to effect that t 
four jurors who did not agree with 
the eight might well consider whether — 
their. judgment was better than tha 


turhed off from the building, was er- | 
ror which required reversal of judg- 
ment reached one-half hour after jury 
returned for further deliberations, not- 
withstanding that judge told the four 
jurors that they should not surrender 
their honest conclusions based on the 
evidence.—Mead vy. City of Richland 
Center, 291 N.W. 419, 287 Wis. 537. 
§ 344 i 
N.Y.Sup. Where jury disagreement 
relates to one or more but not to all 
of issues submitted, court may direct 
retrial of issues as to which jury dis- 
agreed and entry of verdict on issues 
agreed upon, but successful party on 
issues which jury agreed upon cannot — 
enter judgment in his favor until after ~ 
final disposition of the case. Civil 
Practice Act § 463.—279679 Certificate 


Holders Protective Corporation  y. 
Snier Co., 21 N.Y.S.2d 814, 174 Mise. 
553 


if ‘Sle ens he 
ae His 
i . 
aa § 845 
‘Tex. Where fact that a juror had 
addressed an improper letter to counsel 
for one of the parties was promptly 
called to the attention of trial judge 
and opposing counsel and neither side 
offered any objection to the juror’s 
serving further or asked for a mistrial, 
both sides “waived” any right to ob- 
ject to juror’s further serving merely 
‘ on account of his having written such 
 letter.—City of San Antonio v. McKen- 
" zie Const. Co., 150 S.W.2d 989, 136 
ex. 315, affirming 138 S.W.2d 568. 
if ; 861 


1 f . y 


“ae 
aa 


ght to which a party is entitled, 
a matter which 
i judge’s  discretion—Peavey  V. 
Crawford, 15 S.H.2d 418. : i 
_N.H. The trial court may inquire of 
jury concerning their verdict and 
grounds upon which jury proceeded for 
urpose of ascertaining whether case 
eee been properly tried, but neither 
party has a right to bring jurors before 
trial judge and have them orally exam- 
ined.—Caldwell v. Yeatman, 15 A.2d 
52 


- When a general finding has been 

made by trial court as to an issue 
of whether jurors shall be brought in 
for examination by trial court after 

- verdict has been returned and jury has 
~ peen discharged, such finding includes 
a finding of all special facts necessary 
t 


roper inquiry being 
; is that of .each 
_ juror.—Miller v. Blue Ridge Transp. 
Co., 15 S$.H.2d 400 
tease § 866 : 
-N.Y.Sup. Where case was tried by 
consent before 11 jurors, and one of 
jurors took part in deliberations but 
refused to vote either way, ten of ju- 
rors having agreed upon a verdict, the 
verdict was_a valid one.—Florzak vy. 
- Hempstead Bus Corporation, 29 N.Y.S. 
2d 271. 
t eae § 867 


203 
_ .N.H. The exercise of trial court’s 
“power to recall and interrogate jury to 
ascertain whether case has been proper- 
ly tried does not depend upon introduc- 
tion before court of legally competent 
evidence of misconduct by jury, but 
the power is one of the court’s general 
supervisory powers over product of 
_ jury and may be exercised, if justice re- 
quires, whenever court is of opinion 
_ that jury may have made some mistake 
or been guilty of improper conduct 
which produced their verdict.—Caldwell 
_y. Yeatman, 15 .A.2d 252. r 
_. The matter in issue, in a proceeding 
to have jury recalled and interrogated 
after return of verdict, is whether a 
-- juror’s misconduct produced verdict, 
and not whether a juror misbehaved 
during trial—Caldwell v. Yeatman, 15 
Avid .252. 
Denial of defendants’ motions to have 
jury recalled and interrogated after 
verdicts were returned was not an 
abuse of discretion, where there was 
no showing that alleged misbehavior 
by jurors produced unanimous ver- 
dicts for plaintiffs, and there was lack 
of indication of any effect of individual 
acts of misconduct upon jury as a 
whole, and none of alleged instances 
' of misconduct by jurors were sufficient 
to warrant order for new trial as a 
matter of law, and reports given by 
jurors to defendants’ counsel concern- 
ing alleged misconduct were conflicting. 
Caldwell v. Yeatman, 15 A.2d 252. 
§ 870 

Pa. The court has power to control 

the form of verdicts and also judg- 


i ments.—Rau vy. Manko, 17 A.2d 422, 
; 341 Pa. 17. 
A jury’s verdict must be unam- 


> Or. 
, biguous.—DeLashmitt v. Journal Pub. 
Co., 114 P.2d 1018. 


§ 875 
Ga. In suit by insured against his 
employer to recover total and perma- 


-reversed for 


# | 


i 
" » 


TRIAES ee 


nent disability benefits paid to employ- 
er by insurer under life policy in 
amount in excess of indebtedness of 
insured to his employer, jury’s verdict 
that debts of insured and employer 
offset each other was not so ambiguous 
that no judgment could be entered 
thereon, though insured’s indebtedness 
to employer could not be demonstrated 
to a mathematical certainty. Code 
1933, § 110-105.—Davidson vy. Turner, 
12 S.E.2d 308;-191 Ga, 197. 

Pa.Com.Pl. In actions for debt or 
damages, if the jury finds in favor of 
the plaintiff, it must go further and 
find a specific sum for the plaintiff.— 
Pecina v. Metropolitan Life Ins. Co., 7 
Sch.Reg. 201. 


§ 876 
N.Y.App.Div. Under the Civil Prac- 
tice Act, interest upon a just demand 
should be included in verdict.—Civil 
Practice Act, § 480.—First International 
Pictures v. F. C. Pictures Corporation, 
27 N.Y.S.2d Bates App.Div. 21. 
878 


Ala. In pedestrian’s action against 
city and landowner for injuries sus- 
tained in fall on defective sidewalk, 
giving of affirmative charge for land- 
owner would not require giving of af- 
firmative charge for city, if landowner 
was not liable either because, she was 
not negligent or owed no duty to pub- 
lic for breach of which she was initially 
responsible. Code 1923, § 2030.—City 
of Birmingham v. Wood, 197 So. 885. 

In pedestrian’s action against city 
and lot owner for injuries sustained in 
fall on sidewalk containing elevation 
eaused by roots of tree growing be- 
tween curb and sidewalk, giving of af- 
firmative charge for lot owner did not 
exonerate city from _ liability, where 
tree was not planted by lot owner but 
by promoters of addition as a part of 
beautification program, and ‘elevation 
did not exist or continue on account 
of any breach of duty by lot owner to 
public using sidewalk. Code 1923, § 
2030.—City of Birmingham y. Wood, 
197 So. 885. 

Cal.App. In action against auto- 
mobile operator and owner for injuries 
sustained, in accident, on_ principle, 
there should be but one verdict against 
both operator and owner as joint tort- 
feasors leaving it to court to apply the 
statute limiting liability of owner for 
injury to one person to $5,000, and for 
more than one in same accident to 
$10,000. Vehicle Code, § 402, St.1935, 
p. 153, as amended by St.1937, p. 2353. 
—Sparks y. Berntsen, 112 P.2d 742, re- 
hearing denied 113 P.2d 735. 

N.Y.Sup. In action by infant for 
personal injuries and by infant’s father 
for loss of services and medical ex- 
penses, it was error to direct entry of 
judgment for the father and set the 
infant’s action down for assessment of 
damages only, where jury returned 
verdict for father but stated that there 
was a disagreement “as to the amount’’ 
in infant’s case, and trial court had 
charged that a verdict for the father 
could be had only if a verdict was ren- 
dered for infant.—Zittrer v. Pitkin 
Douglass Corporation, 29 N.Y.S.2d 210. 


§ 879 
Ind.App. A verdict or finding for 
plaintiff where evidence does not sup- 
port theory of the complaint is con- 
ery ae law.—Potter v. Daily, 34 N.B. 


Mo.App. In personal injury suit, 
where petition listed number of inju- 
ries to plaintiff, stated that she was 
deprived of earnings in sum of $500 
and incurred liability for medical at- 
tention, supplies and medicine in sum 
of $250, and prayed $2,900 damages 
generally, and plaintiff’s instruction on 
measure of damages submitted only 
bodily injuries, jury’s verdict for plain- 
tiff in sum of $2,900 was excessive by 
$750.—Salmons v. Dun & Bradstreet, 
153 S.W.2d 556. 

_§ 880 

Cal.App. A judgment will not be 
r insufficiency of evidence 
or defects in other counts of a com- 
plaint if a judgment is sustained by 
one county of the complaint, which 
county in turn is supported by sub- 


Seat) 44 oe ee rae: Fee a EON ek TI ee 
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‘stantial evidence.—Hall v. Dekker, 


+h f A 


P.2d 15. . cast ee 
_ Ind.App. Where a _ general verdict 
is returned to a complaint consisting 
of more than one paragraph, such ver= 
dict will be sustained if it is good as 
to any paragraph of complaint.—Ohio 
Finance Co. v. Berry, 34 N.E.2d 152. 

Mass. The rule, that a single verdict 
returned upon correct instructions will 
be referred to that count in declaration 
under which verdict could properly 
have been rendered, does not extend 
so far as to support a verdict that may 
have been rendered erroneously under 
incorrect instructions as to one of the 
counts merely because the same verdict 
might have been rendered rightly under 
another count.—Kelly v. Citizens Fin- 
ance Co. of Lowell, 28 N.E.2d 1005, 130 
A.L.R. 890. 

_A verdict for attorney suing corpora- 
tion for legal services in defending 
stockholder’s suit in equity for appoint- 
ment of receiver for corporation, and 
for dissolution of corporation, would 
not be ascribed to count on an account 
annexed containing a single item for 
legal services between certain dates, 
even though there may have been evi- 
dence for jury under such count, where 
verdict may have been based on er- 
roneous theory that president had au- 
thority to bind corporation to special 
contract alleged in the other count, 
by which corporation, through presi- 
dent, agreed to pay attorney certain 
sum for defending the action.—Kelly v. 
Citizens Finance Co. of -Lowell, 28 N. 
BH.2d 1005, 130 A.L.R. 890. 

Mo.App. Where a set-off or a coun- 
terclaim is pleaded, it becomes a part 
of a single controversy between the 
parties, and only one verdict and one 
judgment is required according to the 
facts.—Brandtjen & Kluge y. Hunter, 
145 S.W.2d 1009. 

Tenn.App. Statute providing that a 
general verdict, although it may not 
in terms answer every issue joined, is 
nevertheless held to embrace every is- 
sue unless exception is taken at the 
term at which verdict is rendered, is 
not limited to the effect of a general 
verdict on two or more counts, but in- 
cludes a general verdict on every issue 
joined whether the issue is joined by 
plea to the declaration or by replica- 
tion to an affirmative plea and joinder 
of issue thereon or otherwise. Code 
1932, § 10343—Summers yv. Bond-Chad- 
well Co., 145 S.W.2d 7. 

Tenn.App. Verdicts for plaintiffs 
were to be applied to good counts in 
declarations. Code 1932, § 8824 
Schumpert v. Moore, 149 S.W.2d 471, 
Tenn.App. 695. 


24 


Tenn.App. If an immaterial issue is 
submitted to a jury and they render a 
verdict thereon, final judgment cannot 
be pronounced on the finding—Sum- 
ae v. Bond-Chadwell Co., 145 S.W.2d. 


§ 885. 

Ky. In action for slander, failure of 
court to direct separation of actual 
from exemplary damages was not er- 
ror where plaintiff’s admonition that 
drinking was not permitted on prem- 
ises which defendant had leased to 
plaintiff's principals furnished no 
ground for legal provocation.—Mullins 
Ss Mutter, 151 S.W.2da 1047, 287 Ky. 


887 
Cal.App. In. action for injuries re- 
ceived in automobile accident, where 


separate forms of verdicts were submit- 
ted to jury bearing upon liability and 
damages and jury returned verdict 
against defendants, evidence did not 
sustain defendants’ contention that 
jury indicated desire to exonerate de- 
fendant driver and award damages to 
plaintiffs by reason of fact that there 
Wie coun in nerence to return of 
verdicts by jury.—Baker y, Rodri 
105 P.2d 10:8. Cae 
Cal.App. There can be no apportion- 
ment of damages between joint tort- 
feasors.—_Sparks y. Berntsen, 112 P.2d 
742, rehearing denied 113 P.2d 735. 
A plaintiff could not claim that jury 
when it found a verdict of $8,000 
against operator and $3,000 against 


ip tor 
mage 11,000, and that 
gment against ator should be in 
such sum, where jury were instructed 
- that as against operator they could 

--assesS damages up to $20,000, the 
-amount demanded in complaint, and 
it would be presumed that jury under- 
stood instruction as given, and hence 
verdict as to operator was__final. 
Vehicle Code, § 402, St.1935, p. 153, as 
amended by St.1937, p. 2353.—Sparks 
v. Berntsen, 112 P.2d 742, rehearing de- 
nied 113 P.2d 735. 

N.J.Sup. Where action was brought 
by husband and wife for 
based on injuries sustained by _ wife, 
but jury returned a verdict of $200 for 
plaintiffs without finding for them 
separately, court properly instructed 

the jury to make separate findings, and 
alleged refusal of court and clerk to 
accept the first verdict was not error, 
since court’s action was proper, and 
elerk’s action was merely ministerial.— 
Picariello vy. Linares & Rescigno Bank, 
21 A.2d 343, 127 N.J.L. 63. 

8: 


§ 888 
Ky. When a verdict states finding of 


jury and fixes penalty in criminal 
cases, or rights of parties in civil 
cases, recommendations to the court 


pertaining to matters beyond province 
of jury, and solely within province of 
the court, are mere surplusage.—Hall 
v. Commonwealth, 143 S.W.2d 495, 283 
Ky. 778. 

S.C. Reference to costs in a verdict 
has no legal effect and _is mere sur- 
plusage.—Westbrook vy. Hutchison, 10 
S8.E.2d 145, 195 abe 


Ala. In action on fire policy, the 
oral charge of court and special charg- 
es given at the request of the parties 
constituted the “law of case’ for guid- 
ance of jury on the trial, and whether 
the charge correctly stated the law was 
not a matter for jury’s consideration. 
—Franklin Fire Ins. Co. yv. Slaton, 200 
So. 564, 240 Ala. 560. 

Ind.App. In reaching a general ver- 
dict, the jury takes the law from the 
instructions of the court and applies 
that law to the facts as it finds them 
to be in formulating its final conclu- 
sion. Burns’ Ann.St. § 2-2022,—Tueker 
Freight Lines v. Gross, 33 N.H.2d 353. 

Mont. In_ dentist’s action against 
patient for balance due on the price of 
a set of false teeth, record did not in- 
dicate that jury, finding for patient, 
disregarded instruction that if jury 
found that the false teeth were rea- 
sonably fit for the purposes for which 
they were intended, then the dentist 
had fulfilled his duty under the agree- 
ment.—Cash v. Knapp, 113 P.2d 343. 

N.J.Sup. Where separate suits by 
owner-operator of automobile and each 
of three invited passengers therein for 
damages sustained in collision with an- 
other automobile were tried together 
with a separate suit by owner and 
driver of the second automobile against 
the owner-operator of the first automo- 
bile, and jury’s verdict of no cause of 
action as to all parties demonstrated 
that jury found negligence on the part 
of drivers of both automobiles, and 
there was no evidence of contributory 
negligence on the part of the three in- 
vitees, jury, under the instructions, 
should have returned a verdict in favor 
of the three invitees, even though there 
was ample evidence to sustain finding 
that collision was due solely to negli- 

‘ gence of driver of automobile in which 
invitees were riding.—Leland vy. Hen- 
derson, 16 A.2d 621, 18 N.J.Misc. 702. 

N.J.Cir.Ct. The trial judge must ex- 
pound the law to the jury and afford 
attorneys an opportunity to hear the 
instructions and to register exceptions 
to any instructions considered to be 
erroneous and the jury must accept 
the law of the case as expressed in 
the language chosen by the court.— 
In re Collins’ Will, 15 A.2d 98, 18 N. 
J.Mise. 492. ' Aes! 

N.Y.App.Div. In action for injuries 
sustained by falling from scaffold while 
painting outside wall of defendant’s 
premises, verdict for plaintiff was un- 
suthorized where plaintiff’s theory was 
that plaintiff was an independent con- 


~ tractor, 
Cogton ss of exhibit relieving defend- v. Bradas & Ghee 


damages ° 


be TA 


d not « saat th 


and plaintife d at 


ant from responsibility was contrary to 


public policy and consented to charge — 


that if exhibit was part of agreement 
with defendant under which plaintiff 
was working at time of accident verdict 
should be for defendant, and it was 
conceded that exhibit was delivered, 
and no question of want of considera- 
tion, fraud or duress was submitted to 
jury.—Mercante v. Hygrade Food Prod- 
ucts Corporation, 24 N.Y.S.2d 729, 261 
App.Div. 829. 
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§ 

Cal.App. When under statute a ver- 
dict is completed, no authority exists 
in the jury to alter or amend its ver- 
dict. Code Civ.Proec. §§ 618, 619, 628. 
—Sparks v. Berntsen, 112 P.2d 742, re- 
hearing denied 113 P.2d 735. 

Cal.App. Where verdicts against op- 
erator of automobile were not informal 
or insufficient, they did not come within 
the statute relating to return of verdict 
to a jury for correction, and the only 
question that could be raised thereafter 
was with reference to the verdict against 
owner of the automobile. Code Civ. 
Proc. § 619.—Sparks v. Berntsen, 113 
d 735, denying rehearing 11% P.2d 


In action for assault, resubmit- 
ting case to jury on issue of damages 
only after jury returned verdict for 
plaintiff for $600 was not error, as 
matter of law, on ground that actual 
damages shown by evidence amounted 
to only $308.85, where there was evi- 
dence of pain and suffering and of a 
permanent injury. P.L. 1687.—Goldberg 
v. Gintoff, 20 A.2d 114, 112 Vt. 43. 


§ 891 

Ala. In motorist’s action for in- 
juries sustained in grade crossing col- 
lision, where jury returned verdict 
“We the Jury find the issue in this 
ease to be an unavoidable accident” 
and it was clear that the finding of 
the jury was that plaintiff’s injuries 
were the result of an unavoidable ac- 
cident in so far as the railroad was 
concerned, and the conclusion was sup- 
ported by the great weight of evi- 
dence, it was not error for the court to 
direct the jury to retire and put the 
verdict in the usual form as a verdict 
for the defendant.—Johnson v. Louis- 
ville & N. R. Co., 198 So. 350. 

Cal.App. In action against auto- 
mobile operator and owner for injuries 
sustained in automobile accident, ver- 
dicts returned, while informal, were 
not void, where each fixed extent of 
recovery against operator and award 
to be made against owner followed as 
matter of law, and verdicts being in- 
formal, it was within the province, and 
may have been the duty of the trial 
court to send jury out again, Vehicle 
Code, A025 aSt. L986. De oon aS 
amended by St.1937, p. 23853; Code 
Civ.Proc. § 619.—Sparks v. Berntsen, 
112 P.2d 742, rehearing denied 113 P. 
2d 735. 

Conn. Where trial court felt that 
verdict returned by jury for plaintiff 
allowed an inadequate amount for pain 
and suffering as general damages, if 
jury believed plaintiff’s evidence con- 
cerning special damages, trial court 
was warranted in refusing to accept 
verdict as originally rendered and in 
returning jury for further considera- 
tion. Gen.St.1930, § 5657.—Marini v. 
Wynn, 20 A.2d 400, 128 Conn. 53. 


Conn. Where trial court felt that 
verdict returned by jury for plaintiff 
allowed an inadequate amount for pain 
and suffering as general damages, if 
jury believed plaintiff’s evidence con- 
cerning special damages, and returned 
jury for further consideration, trial 
eourt could properly assume from first 
verdict that jury had finally settled 
issue of defendant’s liability and confine 


its instructions solely to question of 


adequacy of damages awarded, Gen.St, 
1930, § 5657.—Marini v. Wynn, 20 A.2d 
400, 128 Conn. 53. 5 

Ky. Action of trial court in explain- 
ing to jury that their verdicts were 
inconsistent, without commenting on 
the case, was not error where jury 
finally understood true situation and 


md 


returned consisten 


ns, 


& 

verdicts lle 

142 S.W.2d 
283 Ky. 525. : } pret i 
Pa. Where jury in negligence a 
tion returned verdict for  plaint 
against defendant but made no find) 
as to codefendant, trial judge shoul 
have re-submitted matter to jury, un 
der proper instructions, so that jur 
could indicate in verdict what dispo: 
tion was to be made of case in so 
as plaintiffs’ claim against co-def 
ant was concerned.—Anstine vy. 
one R. Co., 20 A.2d 774, 342. 

Pa.Com.Pl. Court may order jury 1 
reframe its verdict in order to clea 
show the Jury’s intention, and t y 
where there is confusion in the werdict _ 
as to defendants.—Pilvelis y. Township — 
of Plains, 34 Luz.L.Reg.Rep. 29, | “s 
versed 14 A.2d 557, 140 Pa.Super. 561 
Vt. In action for assault where ca 

Was resubmitted to jury on issu 
damages only after verdict was e 
turned for plaintiff, failure to instruct 
in supplemental charge, that if jury 
saw fit they could return same verdict 
and that jurors were sole judges of — 
amount of verdict to be rendered, LS 
not prejudicial against defendant where 
jurors were instructed upon resubmi 
sion that case was under their contr 
until verdict was returned.—P.L. 
ees a v. Gintoff, 20 A.2d 114, 1 
‘ Wash. Until verdict has been ac 
cepted and filed, trial court has righ 
to send jury back to consicer furt 
of its verdict. Rem.Rev.Stat. §§ 36 
abe cee. vy. Cheatham, 111 


wr. 


In action arising out'of collision i 
volving two automobiles and truc 
where verdicts returned by jury — 
peared inconsistent, trial court did n 
err in*re-reading certain instruc 
and requiring jury to retire for fur- 
ther deliberation, where it did not ap- 
pear that trial court indicated which — 
of two verdicts should stand and which 
should be abandoned. Rem.Rev.S ‘ 
§§ 360, 361—Haney v. Cheatham, ‘1 
P.2d 1008. f 
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8 1 eee 
Cal.App. Where verdicts were in 
writing and signed by foreman of jury, 
verdicts were read to jury by clerk a 
query was made of jurors whethe 
such were their verdicts, affirmative 
answers were given and the jur 
were polled and no disagreement wi 
verdicts was expressed, verdicts b 
came complete and the jury as matte i 
of law discharged from further con-. — 
sideration of ease, and hence when — 
jury was again sent out time had gone 
by for any amendment to, or change 
in, the verdicts. Code Civ.Proc. §§ 618, 
619, 628.—Sparks v. Berntsen, 112 P. 
2d 742, rehearing denied 113 P.2d 735. 
Cal.App. A motion to have verdicts — 
returned to jury for correction, which 


was not made at time specified by stat- — 


too late. 
Sparks v. Berntsen, ¥ 
denying rehearing 112 P.2d 742. ; 

§ 394 - 

N.J.Cir.Ct. Jury’s verdict finding © 
both plaintiff and defendant guilty of 
negligence, comparing the degrees of — 
their negligence and recommending an ye 


§ 
‘ 


award to plaintiff for $2,000, though 
jury had been instructed that compara- 
tive degrees of negligence of the par- ; 
ties was immaterial, was ambiguous, 
and defective, rather than merely in ~ 
form, and could not be moulded by 
the court to make it effective, since . 
the real intent of the jury did not suf- 
ficiently and convincingly appear.— 
Robb v. John ©. Hickey, Ine., 20 A.2d 
207, 19 N.J.Mise. 455. : 
N.Y.App.Div. A plaintiff moving to 
amend the verdict has burden of show- 
ing that verdict should for some good 
reason be amended.—First Internation-. | 
al Pictures v. F. C. Pictures Corpora- 
tion, 27 N.Y.S.2d 816, 262 App.Diy. 21 
Verdicts should not be amended as a 
result of mere guess-work.—First Inter- 
national Pictures vy. F. €. Pictures 
Corporation, 27 N.Y.S.2d 816, 262 App. 
Div. 21. 
Pa,Com.Pl. 


oy. 


No definite rule has. been 


established but each particular case 
must be left to the sound discretion of 
the court and the best principle seems 
to be that an amendment should or 
should not be permitted to be made as 
it would best tend to the furtherance of 
_ justice—Pecina vy. Metropolitan Life 
Ins. Co., 7 Sch.Reg. 201 

_ The power of the courts to mould or 
amend verdicts of juries is established 
by repeated decisions, and this power 
is not confined to corrections made at 
the time the verdict is rendered.— 
Pecina y. Metropolitan Life Ins. Co., 7 
Sceh.Reg. 201. 
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_ Pa.Super. It i, cne better practice to 
mould verdict before jury is discharged 
but itsmay be done later where the 
meaning is clear.—Carroll v. Kirk, 19 
A2d 584, 144 Pa.Sgper. 211. 

_ —-s-* Pa.Com.Pl. The power of the courts 
to mould or amend verdicts of juries 
s established by repeated decisions, 
ad this power is not confined to cor- 
ections made at the time the verdict is 
- yrendered.—Pecina y. Metropolitan Life 
Ins. Co., 7 Sch. Reg. 201. 


an 8 898 
Minn. The trial court had the power 
o amend the verdict by adding, to the 
eneral damages awarded, the amount 
f special damages written into the ver- 
ict, where it appeared that the jury 
ended to award such items of spe- 
ial damage in addition to the sum 
fixed as general damages.—Jaenisch Vv. 
gen, 297 N.w. 29. 
‘N.Y.Sup. In action for _ property 
_ damage resulting from negligence of 
defendant, it was error for the trial 
court to add to, the verdict of the jury 


tion acecrued.—Babino v. Martinelli, 
21° N.Y.S.2d 448. — 

N.Y.City Ct. In realty brokeg’s ac- 
tion for commissions, verdict for bro- 
ker which did not award any specific 
sum of money could be corrected by 
ourt.—Jacob & Emil Leitner, Inc., v. 
alzo, 22 N.Y.S.2d 910. 

$.D. In an action involving a jury 
l trial court is without au- 
‘3 increase the verdict and 
. thus substitute its findings for that of 
the jury.—State v. Hammerquist, 293 


4 The assessment of damages is 
‘solely a jury function, and neither trial 
court nor Supreme Court has power to 
_inerease amount of verdict to such sum 
as will reasonably compensate the 
-plaintiff.—Dekeyser v. Milwaukee Auto- 
mobile Ins. Co., 295 N.W. 755, 236 Wis. 
Pev4 19. 
ay “The trial court did not err in deny- 
ing plaintiff's motion to increase 
amount of verdict to such sum as 
would reasonably compensate plaintiff, 
since trial court had no authority to 
do so.—Dekeyser yv. Milwaukee -Auto- 
mobile Ins. Co., 295 N.W. 755, 236 Wis. 
a9 
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N.Y.App.Div. Where it igs clear that 
- interest' was not included by jury, it 
may be added by court, Civil Practice 
- Act, § 480.—First International Pic- 
a tures v. F. C. Pictures Corporation, 27 
aie N.Y.S.2d 816, 262 App.Div. 21. 


The court may and should amend a 
yerdict by computing and adding in- 
terest where it is clear that interest 
should be included, but the court can- 
not add interest if there is a possibili- 
ty that the jury have already allowed 
interest in the amount of recovery fixed 
in the verdict. Civil Practice Act, § 
480.—First International Pictures y. 
F. C. Pictures Corporation, 27 N.Y.8.2d 
816, 262 App.Div. 21 
A yerdict should not be impeached 
as the result of mere guesswork, and 
where it was not certain that the jury 
were instructed to include interest, and 
not certain that they were not so in- 
‘structed, motion to add interest to 
verdict on amount allowed by jury 
should have been denied. Civil Prac- 
tice Act, § 480.—First International 
Pictures v. F. C, Pictures Corporation, 
27 N.Y.S.2d 816, 262 App-Div. 21. 

N.Y.Sup. Where jury in an action 
for conversion has failed to add inter- 
est to its verdict, the court may, under 


Bev cisoe, SNe ee 


i pa b, args it a ee 
certain circumstances, do so at a sub- 


sequent date—American Castype Cor- 
poration yv. Niles-Bement-Pond Co., 29 
N.Y:S.2d 888, 177 Mise. 13. N 

Where plaintiff in conversion action 
sought damages not only for the rea- 
sonable value of the property alleged 
to have been converted, but also com- 
pensation for the loss of use and prof- 
its, and court instructed jury that jury 
might consider all those circumstances 
in assessing damages, presumably, the 
jury followed the court’s -instructions 
and included such, compensation in the 
amount of their verdict for the plain- 
tiff, and hence interest would not be 
added to the verdict, since that would 
be tantamount to awarding the plain- 
tiff ‘double compensation’? for the 
same wrong.—American Castype Cor- 
poration vy. Niles-Bement-Pond Co., 29 
N.Y.S.2d 888, 177 Mise. 18. 

§ 905 

Cal.App. The entry of verdicts in 
the minutes as required by _ statute 
need not be done prior to discharge of 
jury as is the case in a criminal pro- 
ceeding. Code Civ.Proe. 628; Pen. 
Code, § 1164.—Sparks y. Berntsen, 112 


Dee 742, rehearing denied 113 P.2d 
: § 907 
Wash. In construing a verdict, jury’s 


intent must be ascertained and given 
effect if consistent with legal princi- 
ples.—Wright v. Safeway Stores, 109 P. 
2d 542. 

In construing a verdict, jury’s intent 
is to be arrived at by regarding the 
verdict liberally and not under the 
technical rules of construction which 
are applicable to pleadings.—Wright vy. 
Safeway Stores, 109 P.2d 542. 

Where trial court instructed jury on 
form of verdict and jury returned ver- 
dict for plaintiffs and against a named 
defendant, but did not affirmatively 
make finding of nonliability in favor 
of other defendant, by verdict, jury 
indicated that it did not find for plain- 
tiffs against other defendant as plainly 
as though an affirmative finding had 
been made and judgment dismissing 
action with prejudice as to other de- 
fendant was proper.—Wright v. Safe- 
way Stores, 109 P.2d 542. 

§ 909 

Cal.App. A general verdict imports 
findings in favor of prevailing party 
on all material issues and, if there is 
substantial evidence to sustain a ver- 
dict on one count which is unaffected 
by error, fact that there is not suffi- 
cient evidence to sustain the neces- 
sary findings of fact upon another 
count to support a verdict, or that 
there have been errors in connection 
with such other count, will not justify 
a reversal of the general verdict.— 
Shields v. Oxnard Harbor Dist., 116 P. 


2d 121. 
§ 912 

Pa.Super. Where, in automobile 
owner’s action for damage to auto- 
mobile against truck owner, auto- 
mobile owner’s wife who was driving 
automobile and her guest were made 
additional defendants and truck owner 
filed cross-action, and court stated that 
in awarding damages jury must first 
find who was the party responsible 
for the accident and if jury found that 
damages were to be assessed, jury 
should state against whom they were 
to be assessed and jury returned ver- 
dict finding for automobile owner for 
$100 damages against the truck owner 
and twice the court sent the jury back 
to make finding as respects the addi- 
tional defendants but jury’ returned 
verdict practically the same as the first, 
record established that jury intended 
to render verdict for automobile owner 
and against truck owner and against 
no one else for $100. 12 P.S. §§ 141, 
412; Pa.R.C.Pi; No. 2252, 12, P.S.Ap- 
pendix.—Carroll v. Kirk, 19 A.2d 584, 
144 Pa.Super. 211. 

§ 913 

Wash. A verdict for $1 in favor of 
plaintif€ in a personal injury action, 
when jury knows that plaintiff sus- 
tained damages in excess of such sum, 
is a verdict for defendant, and is mere- 
ly an artifice to release plaintiff from 


vi a 
Pe A at 17h vy € 
burden of costs of the action. 
vy. Cheatham, 111 P.2d 1003. 


ESTO Bed eh ae as NW ol 

8.0. A juror may not testify as to 7 

deliberations in jury room, irapeach Dae 
former verdict or contradict the record, 
but may testify as to character of ex- 


‘hibits offered in a former trial, such 


as the contents of a bottled drink of- 


fered in evidence.—Caines v. Marion 
Coca Cola Bottling Co., 14 S.H.2d 10, 
196 S.C. 502. 

Utah. Courts should be careful to 


keep inviolate the sanctity and secrecy 
of jury room discussions and no juror 


‘should be subjected to pressure of pub- 


lic disclosure of what he says in a 
jury room in honest analysis of the 
evidence submitted, or the conclusions 
he may have drawn if the ultimate 
finding involves a conclusion.—Gribble 
vy. Cowley, 112 P.2d 147. 

A juror may not be heard to im- 
peach his own _ verdict.—Gribble  v. 
Cowley, 112 P.2d 147. 

W.Va. Affidavits of a juror should 
not be received to impeach a verdict.— 


Miller v. Blue Ridge Transp. Co., 15 
S.H.2d 400. 
§ 916 
Cal.App. In negligence action 


against two defendants which answered 
separately, where jury returned verdict 
against one defendant but verdict was 
silent as to the other, the verdict was 
no verdict at all as to such other and 
plaintiffs’ failure to call trial court’s 
attention to fact that verdict was silent 
as to such defendant was not a ‘“‘waiy- 
er” or an “abandonment” of the cause 
presented by the issues raised and, on 
plaintiffs’ cross-appeal as to such de- 
fendant, the case was still at issue’ and 
undetermined as to such defendant and 
would be remanded for further pro- 
ceedings.—Irelan-Yuba Gold Quartz 
Mining Co. v. Pacific Gas & Electric 
Co., 105 P.2d 616. 

Ky. Where plaintiff did not object 
to form of instruction permitting jury 
to award both compensatory and puni- 
tive damages in action for injuries in- 
flicted by assault, the right to separa- 
tion of damages in verdict was 
“waived’’ by plaintiff.—Brink v. Ken- 
nedy, 151 S.W.2d 58, 286 Ky. 566. 

Pa.Com.Pl. While a nonresident de- 
fendant may not question the court’s 
jurisdiction over her by a petition un- 
der the Act of March 5, 1925, P.L. 28, - 
12 P.S. §§ 672-675, after trial, the spe- 
cial remedy provided by that act being 
confined to preliminary proceedings, 
nevertheless, where the court in fact 
had no jurisdiction over defendant and 
the lack of jurisdiction has not been 
waived, such a petition will be treated 
as a motion to strike off the verdict or 
finding against the defendant and will 


be granted.—Helfstein vy. Milikovsky, 
39 D. & CL 258. { 
Pa.Com.Pl. In suit after suspen- 


sion of member, to recover premiums 
paid beneficial organization, plaintiff’s 
motion, after favorable verdict, to 
mould such verdict to include interest 
must be denied, where plaintiff had 
failed, during trial and following 
Court’s instruction that interest would 
not be allowed, to file motion for new 
trial—Yatsko v. Sovereign Camp, W. 
O. W., 35 Luz.L.Reg.Rep. 19.— 


§ 918 

Minn. A “special verdict” is one by 
which a jury finds the facts only, and 
it so presents the findings of fact as 
established by the evidence that noth- 
ing remains for the court to do but to 
draw therefrom conclusions of law. 
Mason’s Minn.St.1927, § 9803.—Ferch 
v. Hiller, 295 N.W. 504. 

Tex. The principal object of special 
issue statutes is to have jury find the 
facts and trial court render such judg- 
ment thereon as law demands, Rev. 
$t.1925, art. 2189.—City of Amarillo-v. 
Huddleston, 152 S.W.2d 1088, revers- 
ing Huddleston y. City of Amarillo, 131 
S.W.2d 1095. 

§ 919 


Tex.Civ.App. Purpose of statute re- 
lating to submitting case on special 
issues is to prevent jury from first 
agreeing that they will give verdict to 
a party, and then frame answers ac- 


- material.—Chapman v. 


§ 922" - 

Iil.App. The law which requires is- 
sues of fact to be submitted to a jury 
was not changed by statute or Su- 
preme Court rule authorizing the entry 
of judgment notwithstanding the ver- 
dict. Smith-Hurd Stats. ec. 110, § 192, 
subd. (3)a, § 259.22—Kanne v. Metro- 
politan Life Ins. Co., 34 N.E.2d 732, 
310 Ill.App. 524. 

Ind.App. In order to avoid error re- 
sulting from misunderstanding by the 
jury of the court’s instructions or from 
erroneous application of the law by the 
jury, the trial court may submit inter- 
rogatories to the jury to discover what 
facts the jury found from the evidence, 
so that the court may apply the law 
to the facts so found. Burns’ Ann.S8t. 
§ 2-2022—Tucker Freight Lines v. 
Gross, 33 N.E.2d 358. . 


§ 923 

Okl. The allowance or rejection of a 
request for special findings of fact in 
a jury case: was discretionary with 
trial court. 42 Okl.St.Ann, §§ 588, 611. 
—C. R. Anthony Co. v. Stroud, 114 
PIL 7, 
_Pa.Super. Though the right of a 
litigant to have the jury make special 
findings is one which is consistently 
supported, some measure of discretion 
must be left to the trial judge to de- 
cide whether a_ proposed question is 
relevant to the issue between the par- 
ties, apt to be helpful in determining 
it readily comprehensible, and _ sus- 
ceptible to a brief reply.—Feigenbaum 
v. Prudential Ins. Co. of America, 19 
A.2d 542, 144 Pa.Suner. 412. 


925 

Conn. In action for fright and shock 
resulting when trolley pole on street 
ear caused trolley wire to be brought 
in contact with cable connected to traf- 
fic light as result of which short cir- 
euit occurred causing trolley wire to 
break and fall upon automobile in 
which plaintiff was sitting, submission 
of interrogatory as to whether town 
had created nuisance by installing traf- 
fic light and cable to it was not er- 
roneous.—Orlo y. Connecticut Co., 21 
A.2d 402, 128 Conn.’ 231. 

Kan. In action against farmer by 
employee for injuries sustained when 
wrench fell from farmer’s hands and 


into water well, striking employee 
working therein while farmer was 
using wrench as a crank on one 


end of axle of windlass being used to 
pull plug from bottom of well, special 
finding that farmer’s negligence in the 
use of an improper tool as a crank on 
the windlass was the proximate cause 
of empioyee’s injuries, was within is- 


sues, where employee alleged that 
windlass was defective, that it had 
only one handle, and that farmer 


placed a wrench on one end of the 
windlass to make it work more suc- 
cessfully.—Haney v. Canfield, 106 P. 
2d 662, 152 Kan. 597. 

Kan. In action for purchase price 
of personalty, trial court did nat err in 
refusing to submit to jury question 
whether there was attachment on per- 
sonalty on date one month after alleged 
date of sale, as such question was im- 
Ticehurst, 110 
P.2d''785, 153 Kan. 310. 

In action for purchase price of per- 
sonalty, to which plaintiff acquired 
title by foreclosing chattel mortgage, 
court properly refused to submit to 
jury question whether all of mort- 
gagors’ creditors, mentioned in mort- 
gagors’ affidavit, were paid on date of 
sale, in absence of showing that any 
person had claim on mortgaged per- 
sonalty superior to that of plaintiff, 
who had reduced it to possession.— 
Chapman v. Ticehurst, 110 P.2d 785, 
153 Kan. 310. 

Kan. Where it was not contended 
that defendant’s requested special in- 
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ns to jury, in 


involved in the case.—Peplinski v. 
Kleinke, 299 N.W. 818, 299 Mich. 86. 

Ohio App. In action against motorist 
for death of a guest as result of auto- 
mobile accident, trial court erred in 
refusing motorist’s request for special 
findings of facts by jury as to whether 
it found motorist “guilty of wanton 
misconduct” and, if so, “of what acts 
or omissions” the wanton misconduct 
consisted. Gen.Code, §§ 6308-6, 11420- 
17.—Oyster v. Kuhn, 32 N.H.2d 80, 65 
Ohio App. 533, 

Tex.Civ.App. In action for injuries 
sustained by motorist in collision at 
night with on-coming truck, refusal 
to submit requested issues which were 
the converse of submitted issues was 
not error.—Newlin v. Smith, 142 S.W. 
2d 610, error granted. 

Tex.Civ.App. In compensation pro- 
ceeding, all ultimate issues upon which 
plaintiff’s case rests or either of de- 
fenses raised by the pleadings and evi- 
dence should be affirmatively and un- 
conditionally submitted, and if a con- 
flict in verdict results, court should en- 
deavor to have jury eliminate it, and, 
if that cannot be done, a new trial 
should be granted.—Federal Under- 
writers Hxchange v. Hightower, 142 8. 
W.2d 9638, error dismissed, judgment 
correct. 

Tex.Civ.App: Evidence as to trees 
and brush on right of way obstructing 
motorist’s view at railroad crossing in 
town at which plaintiffs’ daughter was 
killed was not sufficient to raise issue 
as to whether the crossing was so 
“extraordinarily dangerous” as to re- 
quire railroad to maintain there an 
automatic bell, a wigwag, or a watch- 
man, nor to support judgment for 
plaintiffs based on railroad’s failure 
to maintain one or another of such 
warnings.—Wichita Falls & Southern 
R. Co. v. Anderson, 144 §.W.2d 441, er- 
ror dismissed, judgment correct. 

Tex.Civ.App. In action for injuries 
to passenger on alighting from street 
car, wherein passenger claimed that 
motorman raised step before passenger 
alighted and motorman testified that 
passenger’s heel came off before he 
raised step, trial court could nroperly 
submit either issue of ‘unavoidable 
accident” or issue of “sole proximate 
cause’, but not both, as street rail- 
road would not be entitled to slice two 
defenses from precisely the same facts, 
—Dallas Railway & Terminal Co. v. 
Goss, 144 S.W.2d 591. 


Tex.Civ.App. Each party to lawsuit 


is entitled to submission to jury of 
all such fact issues, supported by 
pleadings and testimony, as_ affect 


plaintiff's right of recovery or defend- 
ant’s defense.—Southern Underwriters 
v. Blair, 144 S.W.2d 641. 


Tex.Civ.App. In workman’s compen- 
sation suit. against employer’s insur- 
ance carrier, answer of general denial 
and testimony adduced held to en- 
title defendant to submission to jury 
of special issue as to whether plaintiff's 
disability was caused partially by elec- 
trical shock, received some months be- 
fore alleged injuries, without condition- 
ing answer thereto on jury’s affirmative 
answer to preceding special issue as 
to whether disability was caused solely 
shock. Vernon’s Ann.Civ.St. 
8306, § 12¢c—Southern Under- 
writers v. Blair, 144 S.W.2d 641. 

In workman’s compensation suit 
against employer’s. imsurance Carrier, 
refusal of defendant’s requested special 
issue as to whether physicians con- 
sidered plaintiff's subjective symptoms 
in alriving at their answers to hy- 
pothetical questions asked by plaintiff’s 
counsel was not error. Vernon’s Ann. 
Civ.St. art. 8306 et seq.—Southern Un- 
derwriters v. Blair, 144 S.W.2d 641. 


furnish sufficiently adequate engi 


ex.Civ 


Tex Dp 
sustained ee 


fee P ATE, 
special issue whether employer fai 


life the pipe was not erroneou 
ground that it was not raised b 
evidence and that jury’s affirmativ 
swer to issue was without suppol 
the evidence.—Butts vy. Weaver, 14 
W.2d 251, error dismissed, judgm 
correct. 

In action for hernia sustained b « 
ployee lifting pipe, evidence raised §] 
cial issues submitted whether failure t 
furnish an adequate steam engi: 
lift the pipe was negligence and wh 
er such negligence was proximate c: 
of accident.—Butts vy. Weaver, 145 S.W 
2d 251, error dismissed, judgment cor 
rect. ; Hes GARR 

Tex.Civ.App. ‘ca 


In compensation case 
where there was controverted tose ny 
on causal connection between worl 
man’s injury and death from aneurism, 
refusal to submit issue on wheth 
workman sustained traumatic aneuris 
as actual result of accidental injuri 
was error.—Southern Underwrite! 
Dykes, 145 S.W.2d 1105. re 
Tex.CivwApp. Where plaintiff: 
nished amount and form of note 1 


executed and which as a mat 
law was usurious, refusal to subm 
quested issue as to whether. plait 
intended to charge or collect usuri 
interest was not  error.—Clem 
Williams, 146 S.W.2d 215, err 
missed, judgment correct. 7 eg Seae 
‘Tex.Civ.App. In suit on drafts ¢ 
ditioned on drawer’s acceptance of 
to oil leases, wherein defense 
partial abstracts of title furni 
plaintiffs were i 4 
that drawer agreed orally that a 
ditional abstracts desired would be 
cured by drawer at his own expe 
merely showed what contract was 
did not vary contents of the d 


represented to be irrigable and sha 
water land, and could have ma 
ther investigations in the two-w 
terval prior to the signing of th 
tract, held to require submission 0 
issue based on the vendor’s theory 
the purchaser had made or begun 
independent investigation.—Holt | 
Manley, 146 S.W.2d 773. ' 7h 

Tex.Civ.App. In action for death 


rate of speed, I 
so as to justify submission of def : 
ant’s requested special issues as to 
son’s failure to apply brakes, as to — 
whether son had been warned to stay — 
out of the private driveway and ha 
disobeyed the warning, as to whethe 
it was negligent for son to play o 
street, and as to whether plaintiff 
warned son as to danger in riding 
bieyele out of driveway.—Jennison vy. 
Darnielle, 146 S.W.2d 788, error ~ 
granted. yep 

Tex.Civ.App. In action for injuries to 
pedestrian struck by truck, requested 
special issues which inquired whether 
pedestrian failed to discover approach 
of truck, which appeared to be merely 
evidentiary in character rather than 
ultimate, were properly refused.—Peden 
Iron & Steel Co. v. Claflin, 146 S.W.2d 
1062, error dismissed, judgment correct, 

Tex.Civ.App. In compensation suit 
tried on special issues, evidence that 
employee was a minor when he was 
injured and did not attain his majority 
until several months after his claim 
was filed with Industrial Accident 


ay ized submission of special 


_ Light Co. v. Doering Hotel Co., 


 -yule contended for by 

rier in compensation case was more 

ay pa atusing than helpful, refusal to sub- 
mi 


% § 925, . San 


Board, and that he had no legal guard- 


ian of his estate and no one purported 


to act for him as ‘next friend”, author- 
issue on 
whether there was “good cause” excus- 
ing delay in filing his claim as a matter 
of law.—Maryland Casualty Co. _v. 
Landry, 147 S.W.2d 290, error dis- 
missed, judgment correct. ’ 
‘Tex.Civ.App. In policeman’s action 
for injury sustained when patrol auto- 


mobile in which he was riding collided 


with railroad gondola car standing on 

crossing on foggy night, where evi- 
dence showed that weather was foggy, 
_ visibility poor, and that gondola car 
was dark red in color, and had a space 
of at least 3 feet by 21 feet open be- 
tween the pavement and bottom of the 
ar through which lights of approach- 
ing automobiles could be seen creating 
impression that crossing was clear, evi- 
dence was sufficient to warrant submis- 


sion of special issues as to whether 


conditions surrounding the crossing at 
the time of the accident were such as 


3 A to render crossing more than ordinarily 


dangerous as a nighttime crossing.— 
Gut C& S&F. Ry. Co. v. Picard, 147 
» S8.W.2d 303, error dismissed, judgment 
orrect. : 
us Tex.Civ.App. A petition, which stat- 
ed that plaintiff had duly performed 
services as clerk and registered phar- 
macist for defendant in his drugstore 
rom January 1, 1935, until August 1, 
1937, with knowledge and consent of 
and for benefit of defendant, who knew 
that he expected remuneration in addi- 
tion to use of an apartment, and which 
alleged that reasonable value of his 
services was $50 a month. was sufli- 
ient to authorize submission of issue 
of quantum meruit to jury.—Parks v. 
‘Kelley, 147 S.W.2d 821. 
Tex.Civ.App. Where damages are es- 
definite time, and 


=") 


le either by written instruments or by 
Reed eas of evidence and known 
standards of value, interest is recover- 
able as a matter of right from date of 
injury and may be awarded by the 
court in its judgment, and it is not 
necessary to submit the question of in- 
terest to the jury.—Texas Romer fs 


ie 


) awWe2d 897, ; i 
__ Tex.Civ.App. A party is entitled to 
have every phase of his case which he 
has pleaded and upon which evidence is 
_ offered submitted to jury, and such 

rule applies to allegations of contribu- 
tory negligence.—Texas MO. 
Co. v. Young, 148 S.W.2d 229. 
_  ex.Civ.App. Where application of 
insurance car- 


carrier’s requested special issue em- 
bodying rule and submitting case to 
jury in accordance with statutory defi- 
nitions of injuries sustained in course 
of employment was proper. Vernon’s 
Ann.Ciy.St. art. 8306 et seq.; art. 8309, 
§ 1, second subd. 4.—United Employers 
Casualty Co. v. Barker, 148 S.W.2d 
260. 

Tex.Civ.App. Fact that defendant 
had no watchman or flagman at cross- 
ing to warn the public of approaching 
train did not excuse failure to submit 
issue of unavoidable accident which 
evidence raised.—St. Louis Southwest- 
ern Ry. Co, of Texas v. Barr, 148 S.W. 
2d 924, error dismissed, judgment cor- 


mi. rect, 

Py Tex.Civ.App. 
‘cial 
proof was not error.—Felton v. Daven- 


The submission of spe- 
issues raised by pleadings and 


port, 148 S.W.2d 988, error dismissed, 
judgment correct. ; 
Tex.Civ.App. Where claimant and 
assignees sought recovery of an inter- 
est in land under contract for the per- 
formance of certain services by claim- 
ant and executors and devisees of 
landowner alleged that contract was 
not executed and that, if it was claim- 
ant had _ received compensation in 
money and there was evidence to sup- 
ort allegations, submission of special 
issue as to whether claimant performed 
services provided for in the contract, 
if any, was proper and jury’s negative 


response precluded claim that services — 


were performed.—Felton vy. Davenport, 
148 S.W.2d 988, error dismissed, judg- 
ment correct. 

Tex.Civ.App. In action by alleged 
burial lot owners to enjoin cemetery 
from platting into burial lots land 
which had allegedly been irrevocably 
dedicated as parks by sale of lots by 
original landowner with reference to 
an unrecorded map, evidence did not 
authorize submission of special issues 
respecting whether original landowner 
dedicated land as parks and whether 
lot owners relied upon such dedication, 
if any, in purchasing lots——Oak Park 
Cemetery v. Donaldson, 148 S.W.2d 
994, error dismissed, judgment correct. 

Tex.Civ.App. Where undisputed evi- 
dence on hearing of plea of privilege 
in action for death of motorist result- 
ing from collision with truck showed 
that only truck driver and deceased 
Were involved, and court submitted in- 
quiry as to whether the collision was 
result of an unavoidable accident upon 
Same group of facts made basis of de- 
fendants’ requested issue as to whether 
the acts of deceased were sole proxi- 
mate cause of accident, and jury an- 
Swered in negative, refusal to submit 
requested issue as to whether deceased’s 
nesligence was the sole proximate cause 
of the collision was not error. 
non’s Ann.Civ.St. art. 1995, subd. 9.— 
Brandon v. Schroeder, 149 S.W.2d 140. 

On hearing of a plea of privilege in 
action for death of motorist resulting 
from a collision with truck at highway 
intersection where venue was sought to 
be established under subdivision 9 of 
the venue statute, refusal to grant re- 
quested special issues as to whether 
motorist’s alleged negligent acts were 
Sole proximate cause or accident, and 
whether truck driver acted as he did 
because of sudden emergency in com- 
mitting negligent acts jury found him 
guilty of, was not error, since such mat- 
ters were purely defensive matters 
which had no necessary place in a venue 
trial... Vernon’s Ann.Civ.St. art, 1995, 
subd. 9.—Brandon y. Schroeder, 149 §. 
W.2d 140. 

Tex.Civ.App. In action against coun- 
ty upon contract for hauling of shell, 
where county denied liability and 
pleaded that, if any debt arose, third 
bersons were liable for payment there- 
of, pleadings were sufficient to support 
submission of special issue inquiring 
as to whether plaintiffs had agreed to 
look to third persons rather than to 
county for payment.—Cage yv. Nueces 
County, 149 S.Ww.2a 190, error dis- 
missed. : 

Tex.Civ.App. In trespass to try title 
by persons claiming title to lots in- 
volved by 10 years’ adverse possession, 
defendants were entitled to submission 
of issue, raised by evidence, as to 
whether named persons under whom 
plaintiffs claimed, and plaintiffs ae- 
knowledged or recognized by their 
words or acts at any time within any 
period of 10 consecutive years before 
filing of suit, that defendants were 
owners of lots. Vernon’s Ann.Civ.St. 
art. 5510.—Cook v. Hutto, 151 S.W.2d 
642, error granted. 

Tex.Civ.App. A defendant has right 
where a case is submitted on special 
issues to an aflirmative submission of 
issues constituting his defense.—Ross 
v. Cook, 151 S.W.2d 854, error refused. 

Wis. In motorist’s action for inju- 
ries sustained in collision with truck on 
newly laid concrete highway which was 
closed to public travel, failure to sub- 
mit question whether truck driver’s 
negligence in driving on unopened 
highway was cause of motorist’s in- 
juries was not error, where highway 
was sufficient for truck and automobile 
to pass, and hazards were not appre- 
ciably increased by «driving on such a 
highway.—Peterson y, Jansen, 295 N.W. 
30, 236 Wis. 292. 
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Ohio App. In action against ware- 
houseman to recover for loss of and 
damage to goods in its possession, re- 
sulting from unprecedented floods, it 
was error to refuse to submit inter- 
rogatory testing jury as to what neg- 


ae e 


ligent act of warehouseman contribut 
to the vis major in causing the dam- 
age.—Dixie Wholesale Grocery v. Balti- 
more & Ohio Warehouse Co., 28 N.W.2d 
694, 64 Ohio App. 241. ; 
Tex. Where injured employee al- 
leged facts which, if true, showed meri- 
torious cause for not filing compensa- 
tion claim within statutory six months 
period and presented good cause for 
waiving such statutory requirement, 
and insurance carrier did not direct 
special exception to pleading or chal- 
lenge sufficiency thereof or file sworn 
denial of employee’s allegations, em- 
ployee’s allegations must be accepted as 
true, and employee need hot prove 
truth thereof or secure finding of jury 
thereon. Vernon’s Ann.Civ.St. arts. 
8307, § 4a, 8307b.—Southern Under- 
writers v. Tullos, 151 S.W.2d 789, 136 
Tex. 408, affirming 131 S.W.2d 102. 
Tex.Civ.App. In action to recoyer for 
injuries sustained by passenger in ele- 
vator in defendant’s office building, is- 
sue whether jury found from a pre- 
ponderance of evidence that elevator op- 
erator failed to give passenger sufficient 
time to get his balance and footing 
before starting the elevator, submitted 
only one ultimate issue and was not ob- 
jectionable as being “multifarious” and 
“‘duplicitous’.—Dulaney Inv. ‘Co. v. 
Wood, 142 S.W.2d 379, error dismissed, . 
judgment correct. 
Tex.Civ.App. In action to recover 
for injuries suffered when passenger 
in elevator in defendant’s office build- 
ing, as elevator was descending, struck 
his elbow on floor from which he had 
stepped, it was error to submit issue 
of unavoidable accident, under the evi- 
dence.—Dulaney Inv. Co. v. Wood, 142 
S.W.2d 379, error dismissed, judgment 
correct. 
Tex.Civ.App. A special issue inquir- 
ing whether defendant attempted to 
pass a third party’s automobile from 
its rear at a time when third party’s 
automobile and plaintiff’s automobile 
were passing each other while travel- 
ing in opposite directions was not ob- 
jectionable as being upon weight of 
evidence and assuming that automo- 
biles of third party and plaintiff were 
passing each other when defendant at- 
tempted to pass third party’s automo- 
bile, especially where uncontroverted 
evidence showed that collision occurred 
opposite front end of third party’s 
aufomobile. _Pen.Code 1925, art. 801. 
—Rhone v. Fox, 142 S.W.2da 542, error 
dismissed. 
Tex.Civ.App. In_ action. arising out 
of automobile accident allegedly caused 
by obstruction on highway, special is- 
sue whether employees of defendant 
blocked highway at time and_ place 
in question without setting out flags 
or giving any warning to approaching 
automobiles of such blockade consti- 
tuted reversible error as submitting 
two controverted issues in violation of 
the statute requiring submission of is- 
sues separately. Rev.St.1925, art. 2189. 
-—Page v. Rogers, 142 S.W.2d 716. 
Tex.Civ.App. In automobile accident 
case, evidence authorized the submis- 
sion of special issues relating to al- 
leged acts of negligence of defendant 
and unavoidable accident.—Texas Steel 
Co. v. Rockholt, 142 S.W.2d 842, error 
refused. 
Tex.Civ.App. In personal injury ac- 
tion wherein defendant’s independent 
contractor sought to recover from de- 
fendant on theory that defendant’s em- 
ployee, who allegedly struck contrac- 
tor on the back and in “defiant’’ tones 
demanded why contractor did not get 
to work, assaulted contractor, and was 
in the habit of using physical ‘“vio- 
lence” upon employees or’ contractors 
of defendant, evidence which at most 
showed that employee pranked or 
played with some employees or eon- 
tractors, and did not show that he 
ever used violence under circumstances 
evidencing anger or ill will, did not 
warrant submission of special issue in- 
quiring as to whether such employee 
was in habit of using physical violence 
upon defendant’s employees or contrac- 
tors.—Anderson-Berney Bldg. Co, y. 
Lowry, 143 S.W.2d 401, error granted. 
Tex.Civ.App. In trespass to try title, 


" erOL 1) years’ 
01 ror where evi- 
ficient to support a con- 
nuous, adverse possession and claim 
for five years, with payment of taxes.— 
Olive-Sternenberg Lumber Co. v. Gor- 
don, 143 S.W.2d 694, error granted. 
In trespass to try title to land which 
grantors conveyed to an attorney for 
services to be performed by him, evi- 
dence did not warrant submission of 
issue whether attorney was estopped 
to assert his equitable title by receiv- 
ing cash payment for services rendered 
to grantors.—Olive-Sternenberg Lum- 
ber Co. vy. Gordon, 143 S.W.2d 694, 
error granted. 

Tex.Civ.App. In guardian’s suit to 
cancel deed executed by insane ward, 
if issues whether grantee acted in good 
_faith, without fraud or imposition, for 
a valuable consideration, and without 
notice of ward’s infirmity, had been 
submitted, and if answers favorable 
to grantee had been returned, the 
favorable answers would not have pre- 
vented the setting aside of the deed 
from the ward to the grantee, but 
would have required only that the 
grantee be first equitably restored to 
her original position. Vernon’s Ann. 
Civ.St. art. 5561a—Wright v. Mat- 
thews, 144 S.W.2d 867, error dismissed, 
judgment correct. 

Tex.Civ.App. Refusal of special is- 
sues which were not warranted under 
the pleadings and evidence was not er- 
ror.—Lawson y. First Nat. Bank of 
Rotan, 150 S.W.2d 279, error dismissed, 
judgment correct. 

Tex.Civ.App. A petition alleging that 
drilling company’s employee, “with ex- 
press authority to do so,” requested 
physician to go to hospital to which 
another employee had been taken and 
to render such medical and surgical 
services as the other employee’s in- 
juries required, and promised that com- 
pany would pay for such services, and 
seeking recovery for services from com- 
pany, was insufficient to raise issue of 
implied authority of employee or is- 

an sue of implied promise to pay for serv- 
ices.—Clay Drilling Co. v. Furman, 150 
S.W.2d 869. 

Tex.Civ.App. In action on _ note, 
pleading and evidence of full settle- 
ment did not justify submission of 
special issue whether receipts in evi- 
dence were executed for purpose of 
canceling note sued on. Rev.St.1925, 
art. 5939, § 119(3).—Hickox v. Hickox, 
151 S.W.2d 913. 


Tex.Civ.App. In action for wages al- 
legedly due and unpaid, special issues 
inquiring whether employer and em- 
ployee had entered into an agreement 
fixing rate of wages, and if they had 
done so inquiring as to the rate fixed, 
were not improper for want of pleading 
or evidence on which to base them, or 
on ground that court assumed and 
found that same rate of wages was in 
effect until termination of employment. 
—Craddock v. McAfee, 151 S.W.2d 936. 

Tex.Civ.App. In action against sher- 
iff, his surety and deputy, for death 
of prisoner where plaintiffs’ pleadings 
complained of vicious character of 
prisoners confined where decedent was 
placed, that decedent was attacked by 
a certain prisoner and_ beaten with a 
blackjack, that officers had negligently 
permitted prisoner to possess, and rec- 
ord showed without dispute that sever- 
al of such weapons were in the jail at 
the time and that named prisoner as- 
saulted and killed deceased with black- 
jack, submission of special issue wheth- 
er prisoners were in possession of 
blackjacks at the time decedent was 
placed in jail was proper when sup- 
ported by evidence and was not too 
broad as against contention that in- 
quiry should have been restricted to 
prisoner making fatal assault—Brown- 
ing v. Graves, 152 S.W.2d 515, error re- 
fused. , P : 

In action against sheriff, his surety 
and deputy, for death of one prisoner 
at hands of others, submission of spe- 
cial issue whether jailer was guilty of 
negligence in placing decedent in tank 
with other prisoners who were armed 
with blackjacks was not error as 
against contention that issues should 


a shower, 
cedent’s head struck a heavy blow 
against cement  floor.—Browning Vv. 
Graves, 152 S.W.2d 515, error refused. 

In action against sheriff, his surety 
and deputy for death of one prisoner at 
hands of others where plaintiffs’ plead- 
ings complained of vicious character of 
prisoners confined in compartment 
where decedent was placed and that 
decedent was attacked by | prisoner 
and beaten with a _ bDlackjack, which 
officers had negligently permitted such 
prisoner to possess, and record dis- 
closed that several such weapons were 
in the jail at the time, special issue 
whether sheriff was negligent in not 
discovering and removing the black- 
jacks was proper.—Browning v. Graves, 
152 S.W.2d 515, error refused. 

In action against sheriff, his surety 
and deputy, for death of one prisoner 
at hands of others, where plaintiffs’ 
pleadings clearly complained of vicious 
character of prisoners in compartment 
in which decedent was placed, and that 
decedent was attacked by a_ certain 
prisoner and beaten with a_ blackjack 
which officers had negligently permit- 
ted prisoner to possess, special issue 
whether jailer was negligent in placing 
decedent in compartment occupied by 
such prisoner was proper.—Browning 
rare 152 S.W.2d 515, error re- 
used. , 


Tex.Civ.App. In judgment debtor’s 
suit to enjoin sale of land under execu- 
tion on ground that debtor held legal 
title to land in trust for coplaintiffs, 
evidence held to raise an issue and to 
support a finding of such issue to the 
effect that grantee under a deed held 
title to part of the land, subject to ex- 
isting liens of third parties, in trust for 
coplaintiff, regardless of grantee’s tes- 
timony that notwithstanding the deed 
it was grantor’s intention subsequent- 
ly to devise land to coplaintiff.—W. T. 
ae ty Co. v. Cowan, 152 S.W.2d 
796. 


Tex.Civ.App. In section hand’s ac- 
tion against railroad for injuries sus- 
tained when motor handcar on which 
he was riding collided with automobile 
at highway crossing, where evidence 
showed that rails were covered with 
jce, and foreman who was operating 
handear testified. that he was driving 
it at 15 to 20 miles per hour when he 
first saw automobile, and that he im- 
mediately cut off power and set brakes, 
the trial court erred in refusing to sub- 
mit issue whether driving of automo- 
bile on tracks in front of handcar was 
the sole proximate cause of collision.— 
Fort Worth & R. G. Ry. Co. v. Pickens, 
153 S.W.2d 252, error granted. 


In section hand’s action against rail- 
road for injuries sustained when motor 
handcar on which he was riding col- 
lided with automobile at highway 
crossing, testimony of foreman who 
was operating handcar that he was 
driving it at 15 to 20 miles per hour 
when he first saw automobile, that he 
immediately cut off power and set 
brakes, that handear kept skidding on 
ice along rails, and that he did every- 
thing he could to stop handcar before 
it reached crossing, raised issue of 
“ynavoidable accident’’, and trial court 
erred in refusing to submit that issue 
to the jury.—Fort Worth & R. G. Ry. 
Co. v. Pickens, 153 S.W.2d 252, error 
granted. 

Tex.Civ.App. In section hand’s ac- 
tion against railroad for injuries sus- 
tained when motor handcar on which 
he was riding collided with automobile 
at highway crossing, where evidence 
raised issue of section hand’s failure 
to see approaching automobile in time 
to warn foreman who was operating 
handcar so that he could have stopped 
handear before it reached crossing and 
collided with automobile, railroad was 
entitled to an affirmative submission 
of the issue of contributory negligence 
on part of section hand. Federal Hm- 
ployers’ Liability Act, § 3, 45 U.S.C.A. 


&R G. 
d 252, error 


Tex.Civ.App. 
death in collision at night wherein ¢ 
fendant testified that he did not cross — 
center of highway, but remained on 
right-hand side and that if he did cross _ 
center it was due to glaring light on 
decedent’s automobile which blinded 
defendant, refusal of special issu 
quiring finding as to whether the gla 
of headlights in connection with | 
sence of center stripe in highway — 
not constitute the sole proximate ca 
of collision was error.—Hemsell y. Su 
mers, 153 S.W.2d 305; 222 
Tex.Civ.App. Where beneficiary’s 
tion to recover under double indemn 
provision of life insurance  polic 
which expressly excepted from dou 
indemnity coverage death occur 
while in service of police organization, 
was not commenced within statutor 
four-year period of limitations aft 
proof of death of insured, evidence t 
insurer’s representative told beneficiary 
that payment of double indemnity 
was refused. because death occurred — 
while insured was engaged in the 1 
of police duty was wholly insufficier 
to raise an issue upon beneficiary 
plea that running of limitation w. 
tolled by fraud or mistake, particular 
in view of fact that inaction on p 
of beneficiary was not induced by such 
representation but beneficiary dema 


5 


art. 5527.—Griffin v. Southland L 
Ins. Co., 153 S.W.2d, 722. 
9: 
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Ohio App. In automobile accide 
case, trial court was not bound to sub 
mit defendant’s interrogatory inqt 
ing what part of automobile in wh: 


and determinative facts. Gen.Code, > 
te tit tales v. Chapman, 34 N.E.2d 

Tex.Civ.App. In employee's suit to — 
set aside workmen’s compensati 
award, issue as | 


its failure to tha 
date, such finding would not have e 
cused _ insurer’s failure to comply with — 
award for the remaining 65 days, to 
date when employee filed suit to collect 
the award. Vernon’s Ann,.Civ.St. art 
8307.—Southern Underwriters vy. Lewis, 
150 S.W.2d 162. \ 
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Ind.App. An “ultimate fact’, i 
may be found by a jury by special i 
terrogatories, is one which can rea- , 
sonably be inferred from the facts 
found without applying to the facts any 
legal principle or measuring them by | < 
any legal standard. Burns’ Ann.St. § © 
2-2022.—Tucker Freight Lines y. Gross, 
83 N.E.2d 353. 

If a word or phrase in special inter- 
rogatory calls upon the jury to use 
only the common use or dictionary — 
definition to ascertain its meaning, the ~ 
interrogatory asks for a mere “‘find- — 
ing of fact,’ but if the questionable 
word or phrase requires from the court 
an instruction concerning its legal 
meaning, the interrogatory asks for 
a “conclusion of mixed law and fact,” 
and the interrogatory is improper. 
Burns’ Ann.St. 2-2022.—Tucker 
Freight Lines v. Gross, 33 N.H.2d 353. 

Ohio App. There is no obligation 
upon trial court to submit interroga- 
tories except those the answer to which 
will establish ultimate and determina- 
tive facts, and not such as are only of 
a probative character. Gen.Code, § 
11420—17.—Clos vy. Chapman, 34 N.E. 
2d 811. 


kee Sis ine ala ir 


is entitled to have every ultimate fact 
issue submitted separately to the jury. 
-—Pittman v. Stephens, 153 S.W.2d 314. 
Error refused. Voge 
Tex.Civ.App. Where special issue as 
to whether defendant in action for 
damages resulting from an assault shot 
in self-defense was submitted to jury, 
the court did not err in refusing to 
submit a series of special issues re- 
quested by defendant, which inquired 
separately as to whether evidence dis- 
closed such utterance or conduct on 
the part of plaintiff as would reason- 
ably have placed defendant in fear of 
death or serious bodily injury, or 
would indicate plaintiff was attempting 
to kill defendant, or inflict serious bod- 
ly injury, since the ultimate fact is- 
ue was whether defendant shot plain- 
ff in self-defense.—Pittman v. Steph- 
153 S.W.2d 314, error refused. 

_ Tex.Civ.App. When a case is tried to 
a jury, trial court must submit in 
charge to jury, upon seasonable request, 
all ultimate controlling issues of fact 
raised by pleadings and tendered by 
__ evidence.—Day v. Grayson County State 

Bank, 153 S.W.2d 599. ei 
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p In broker’s action.on 
quantum meruit for procuring a pur- 
ehaser of land, special issue as to usual 
‘and customary agent’s commission for 
‘sale of land in neighborhood presented 
male an evidentiary issue, and not an 
- ultimate fact issue, and hence submis- 
‘sion of such special issue was error.— 
Colbert v. Dallas Joint Stock Land 
‘Bank, 150 S.W.2d 771, 136 Tex. 268, 
eversing Dallas Joint Stock Land Bank 
Colbert, 127 S.W.2d 1004. 

§ 932 
‘Tex.Com.App. In action based on 
tract whereby defendant and wife 
agreed that if plaintiff would work on 
_defendant’s dairy farm without any 
_ specified salary the three of them would 
accumulate jointly additional property 
i the income of the farm and that 


ull property so acquired would be 
held in defendant’s name but would be 
owned by the three jointly, where jury 
found that the trust agreement was 
de, and record contained no evi- 
dence that property acquired subse- 
quent to the agreement was purchased 
‘ith funds derived from any source 
ek ther than from farm, submission of 
_ issue regarding specific property ac- 
quired pursuant to the trust agreement 
Was not necessary.—Bennett v. Mc- 
_ Krell, 144 S.W.2d 242, modifying 125 
~S.W.2d 701. 

No duty rests upon a court to sub- 


mit an issue to a jury regarding 
which there is no dispute in the evi- 
-dence.—Bennett vy. McKrell, 144 S.W. 


2d 242, modifying 
 Yex.Civ.App. In a ease tried to jury, 
it is not necessary to submit issues 
which are conclusively established by 
 testimony.—Oil Country Pine & Supply 

Co. v. Carter, 143 S.W.2d 831, error dis- 

missed, judgment correct. 

In order that Court of Civil Ap- 
peals may affirm judgment, it is not 
necessary that a jury has found upon 
every issue necessary to support judg- 
ment, since certain findings may be 
made by jury, others by trial court’in 
support of judgment, and others may 
be conclusively established as matter 
of law by evidence and need not be 
submitted to jury.—Oil Country Pipe 
& Supply Co. v. Carter, 143 S.W.2d 
831, error dismissed, judgment correct. 
In action in trover and conversion, if 
_ecodefendant’s act of conversion was es- 
_ tablished conclusively by evidence, it 
was not necessary to submit to jury is- 
sue whether codefendant converted 
property.—Oil Country Pipe & Supply 
Co. vy. Carter, 143 S.W.2d 831, error dis- 

missed, judgment correct. 

- Yex.Civ.App. ‘Trial court did not err 
in refusing to submit requested charg- 
es which were on undisputed facts, or 
which were covered by the trial court’s 
main charge.——Brown y. Kirksey, 145 
Pe S.W.2d 217. 

, Tex.Civ.App. The rule requiring that 
if testimony bearing upon an issue 
comes from an interested party, the 


125 S.W.2d 701. 
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- ‘Tex.Civ:App. A party to a civil case 


issue must be submitted to ju 
though testimony is I i 
does not apply where nature of testi- 
mony is such that it might readily be 
discredited if not true.—United Employ- 
oR Casualty Co. v. Barker, 148 S.W.2d 
In compensation proceedings, refusal 
to submit issue to jury as to whether 
deceased employee was married was not 
error where claimant’s testimony that 
employee was unmarried was uncontra- 
dicted. Vernon’s Ann.Ciy.St. art. 8306 
et seq.—United Employers Casualty Co. 


v. Barker, 148 S.W.2d 260. 
Tex.Civ.App. Where the facts were 
undisputed, submission of the issues 


was unnecessary.—Kerr y. Clark, 148 
S.W.2d 880. 

Tex.Ciy.App. In action on certificate 
issued under group policy refusal of 
requested special issue as to whether 
insurer in issuing certificate relied up- 
on answer of the insured to question as 
to whether he had received any medi- 
cal or surgical advice or attention with- 
in the last five years was not error, 
where the affirmative was established 
by the undisputed evidence.—General 
American Life Ins. Co. v. Martinez, 149 
S.W.2d 637, error dismissed, judgment 
correct. 


Tex.Civ.App. In suit for damages re- 
sulting from the alleged wrongful sale 
of realty under a trust deed, trial 
court did not err in refusing to sub- 
mit to iurv plaintiff's requested special 
issue whether jury found from a pre- 
ponderance of the evidence that notice 
of sale of realty was not posted “at 
courthouse door’ as required by trust 
deed and statute, where the facts as to 
the location of the courthouse bulle- 
tin board where the notice was posted, 
were undisputed, since it became a 
“question of law’ for the court to de- 
termine whether notice was posted ‘at 
courthouse door” as required by trust 
deed and by statute. MRev.St.1925, art. 
3810.—Matson yv. Federal Farm Mortg. 
Corporation, 151 S.W.2d 636. 

Tex.Civ.App. In action by persons 
having relatives buried in public ceme- 
tery, to enjoin the drilling for oil on 
tract of land alleged to be a part of the 
cemetery, refusal to submit special is- 
sue as to whether 1.07-acre tract of 
Jand had been dedicated to cemetery 
purposes was not error, where defend- 
ants admitted that portion of 1.07-acre 
tract south of fence had been dedicated 
as a cemetery, and only that portion of 
tract north of fence was in dispute, and 
issue was submitted as to whether 
that portion of tract north of fence had 
been so dedicated.—Jackson yv. Cooper, 
151 S8.W.2d 951, error dismissed, judg- 
ment correct. 

Only controverted questions of fact 
raised by pleadings and evidence in 
case should be submitted.—Jackson vy. 
Cooper, 151 S.W.2d 951, error dis- 
missed, judgment correct. : 
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Ohio App. The right to have special 
interrogatories submitted to jury is 
“mandatory”? only when the request 
therefor contains the condition that 
the: questions which are submitted to 
jury shall be answered in case a gen- 
eral verdict is rendered. Gen.Code, § 
Dy eae bop v. Chapman, 34 N.H.2d 

Ohio App. In action on note, partial 
submission made at request of defend- 
ant, constituted a “waiver” on part of 
defendant of verdict by jury upon is- 
sues not submitted and authorized 
court to determine the remainder of 
such issues without intervention of a 
jury, where defendant did not demand 
a jury as_to such further issues.— 
Weaver v. Weaver, 35 N.H.2d 173. 

Where defendant requested only a 
partial submission and findings made 
by court upon issues not submitted 
were based upon facts admitted and es- 
tablished by that degree of proof de- 
fined by the Supreme Court as being 
such that reasonable minds cannot dis- 
agree, court was justified in determin- 
ing such issues without intervention of 
a jury irrespective of whether jury was 
PR asauitay Gane v. Weaver, 35 N.E. 


uncontradicted — 


Tex ; ). 
icy on personalty, whereir ‘ 
testimony on the m Ko) " 


that of the insured, and no request 


was made for submission of an issue 


to jury concerning value, trial court ~ 


was authorized to pee a_finding as 
to value. Vernon’s Ann.Civ.St. art. 
2190.—Lindley v, Franklin Fire Ins. 
Co., 152 S.W.2d 1109, reversing Frank- 
a hte Ins. Co. v. Lindley, 128 S.W.2d 


The ruling of Court of Civil Ap- 
peals that trial court, in action on fire 
policy on personalty, should have sub- 
mitted to jury the question of value of 
personalty destroyed, was error, not- 
withstanding that the only testimony 
on matter of value was that of insured, 
where no request was made by insured 
or insurer for submission of issue as 


to value of personalty, and objections . 


to insured’s testimony on value went 
more to weight thereof than to admis- 
sibility thereof, and there was ample 
evidence to justify trial court’s finding 
on question of value. Vernon’s Ann.Civ. 
St. art. 2190.—Lindley v. Franklin Fire 
Ins. Co., 152 S.W.2d 1109, reversing 
Franklin Fire Ins. Co. v. Lindley, 128 
S.W.2d 869. 

Tex.Civ.App. In order that Court of 
Civil Appeals may affirm judgment, it 
is not necessary that a jury has found 
upon every issue necessarv to support 
judgment, since certain findings may 
be made by jury, others by trial court 
in support of judgment, and others 
may be conclusively established’ as 
matter of law by evidence and need not 
be submitted to jury.—Oil Country 
Pipe & Supply Co. v. Carter, 143 S.W. 
2d nee error dismissed, judgment cor- 
rect. , 

In action in trover and conversion 
where, upon trial of case, codefendant 
did not request submission of any is- 
sues and did not complain of omission 
of issue of conversion in codefendant’s 
motion for new _ trial, codefendant 
“waived”? error, if any, in failing to 
submit issue whether codefendant con- 
verted property, unless error was fun- 
damental.—Oil. Country Pipe & Supply 
Co. v. Carter, 143 S.W.2d 831, error dis- 
missed, judgment correct. 

Tex.Civ.App. Where shippers, proved 
eattle were delivered to carrier in good 
condition and arrived at destination 
in damaged condition and thus made 
prima facie case, condition of cattle 
on arrival at destination raised such 
a reasonable inference of rough han- 
dling as to create a controversial is- 
sue, and, burden being on carrier to 
show damage was not result of its 
negligence, it devolved upon carrier 
to request such issue to free itself from 
imputation of negligence, and hence 
issue would be considered ‘‘waived” or 
found by trial court to have existed 
upon earrier’s failing to request its 
submission, and the presumptive neg- 
ligence of carrier would prevail.—Texas 

oO. BR.) Coyiive ide; 144 .Shwi2ed 
685, error dismissed. 

Tex.Civ-App. Where suit was based 
on an alleged oral agreement, which 
agreement was purportedly reduced to 
writing, executed and acknowledged, 
and plaintiffs claimed that execution 
and delivery of written instrument was 
procured by fraudulent concealment by 
defendant, but court. submitted no is- 
sue on question of fraud and none 
was requested by plaintiffs, the ques- 
tion of fraud was deemed ‘waived.’ 
Vernon’s Ann.Civ.St. art. 2190.—Raynes 
v. Germany, 144 §.W.2d 981. 

Tex.Civ.App. 
to submit a separate or independent 
ground of recovery or defense, and 
there is no request to submit the issue 
omitted, such issue is waived, but no 
“waiver? can be imputed to the other 
party for such failure. Vernon’s Ann. 
Civ.St. art. 2190.—Rodriguez v. Hig- 
pinvarham-Palsiaroses Co., 144 S.W. 

Where the trial court submits one or 
more issues to jury, but does not sub- 
mit other issues which are necessary 
to support a judgment based upon the 
ground of recovery or theory unde 
which the submitted issues are given, 
and no request is made for such sub- 


Where trial court fails: 


2 Vv. Higginl 

—Co., 44 S.W.2d 99 iin og 4 

In salesman’s action on agreement of 

employer, allegedly made by its sales 

manager, to pay commissions to sales- 
man on sales made in his territory dur- 
ing a period in which salesman was 
disabled, wherein questions concerning 
authority of manager and ratification 
of the agreement were in issue but 
were not submitted to jury, such ques- 
tions related to existence of valid agree- 
ment and did not constitute independ- 
ent ground for recovery, and the sales- 
man by failing to request submission 
of such questions consented that they 
be determined by the trial court. Ver- 

“non’s Ann.Civ.St. arts. 2190, 2211.— 

Rodriguez vy. Higginbotham-Bailey-Lo- 
gan Co.; 144 S.W.2d 993. 

Tex.Civ.App. A trial court is not re- 
quired to correct indefinite, uncertain 
and erroneous special issue presented 
by party for submission to jury.— 
American Casualty Co. v. Jones, 146 S. 
W.2d 423. 

Tex.Civ.App. In workmen’s compen- 
Sation suit, where defendants failed 
to request any issue as to employee’s 
disability being confined to his fingers, 
they thereby ‘waived’ such issue.— 
Southern Underwriters v. Mowery, 147 
S.W.2d 834, error dismissed, judgment 
correct. 

Tex.Civ.App. Where no special in- 
structions were drawn by defendant 
and presented to the trial court to be 
given, and all requests were presented 
together under a single paragraph in- 
cluding some requests for instructions 
which defendant was not entitled to 
have given, the trial court was not re- 
quired to search through the list and 
ascertain which instructions should and 
which should not be given, and he 
properly refused all of them. Vernon’s 
Ann.Civ.Stat. art. 2186, note 31.—Tex- 
as Power & Light Co. v. Doering Ho- 
tel Co., 147 S.W.2d_ 897. 

Tex.Civ.App. Where requested _spe- 
cial issue was incomplete and could not 
alone form basis of a defense, refusal 
to submit requested special issue was 
not error.—Horne Motors y. Latimer, 
148 S.W.2d 1000, error dismissed, judg- 
ment correct. 

Tex.Civ.App. On hearing of a_ plea 
of privilege in action for death of mo- 
torist resulting from collision with 
truck at highway intersection brought 
in county where eollision occurred 
under subdivision 9 of the venue stat- 
ute, refusal to give requested special is- 
sue as to whether truck driver was 
driving on the left-hand side of the 
road immediately before the collision as 
result of an emergency and in an effort 
to avoid striking the motorist’s auto- 
mobile, was not error, since the issue 
failed to define what an emergency was 
and failed to ask whether such act, if 
answered yes, was either negligence or 
a proximate cause of the accident. 
Vernon’s Ann.Civ.St. art. 1995, subd, 
9.— Brandon y. Schroeder, 149 S.W.2d 
140. 

; Tex.Civ.App. Where transcript did 
not disclose any action of the trial 
court on special issues, and it did not 

_ appear that they were submitted to the 
court or to opposing counsel, and pur- 
ported request was en bloc, and part, if 
not all, of the requested special issues 
should have been refused, no error was 
disclosed._Seott v. Molter, 149 S.W.2d 
642. 

Tex.Civ.App. Where no question of 
exemplary or punitive damages was 
presented, and such issue, though made 
by the pleadings, was not established 
by the evidence, and the issue was not 
submitted to the jury nor requested to 
be submitted, it was ‘“waived.’— 
Michels vy. Crouch, 150 S.W.2d 111, er- 
ror dismissed, judgment correct. 

Tex.Civ.App. Parties who did not re- 
quest submission of special issue in- 
veived in court’s finding were bound 
by such finding when it was supported 
by testimony.—Floyd County vy. Cle- 
ments, 150 S.W.2d 447, error dismissed, 

- judgment correct, 


45 ae: fer 2 ge 
jury to make findings of fac é 
not submitted or requested, only those — 


. Under 
trial jud 


issues which are incidental, support-— 
ing, correlated, and supplemental to 
the ground of recovery or defense actu- 

ally submitted may be found by the 

trial judge and not an ultimate issue. 

Vernon’s Ann.Ciy.St. art. 2190.—Texas 

Employers Ins. Ass’n y. Reed, 150 S.W. 

2d ae error dismissed, judgment cor- 

rect. 

Under statute relating to power of 
trial judge in case for a jury to make 
findings of fact where the issues are not 
submitted or requested, an “ultimate is- 
sue” which judge is without power to 
find is composed of either one fact 
standing alone or a group of facts 
taken together which, ‘if proved, con- 
stitutes a complete ground of recovery 
or a complete defense. Vernon’s Ann. 
Civ.St. art. 2190.—Texas Employers 
Ins. Ass’n vy. Reed, 150 S.W.2d 858, er- 
ror dismissed, judgment correct. 

In workmen’s compensation suit, the 
“ultimate issue’ was whether plaintiff 
was entitled to compensation from the 
defendant for injuries suffered, and 
the issue of coverage by insured was 
not an independent ground of recovery, 
but merely a component part of the 
ultimate issue of plaintiff’s right of re- 
covery and could be found by trial 
court under the statute where issue of 
coverage was not submitted to jury or 
requested. Vernon’s Ann.Ciy.St., art. 
.2190.—Texas Employers Ins. Ass’n v. 
Reed, 150 S.W.2d 858, error dismissed, 
judgment correct. 

Tex.Civ.App. In action against in- 
dividual for goods sola and delivered to 
defendant allegedly doing business un- 
der the trade name of the ‘Consumers 
Oil Company” at Goldston, Texas, ac- 
tion of trial court in failing to submit 
to jury all the elements required to 
constitute estoppel and to prohibit de- 
fendant from denying that he repre- 
sented to commercial agency on whose 
report the plaintiff relied, that the de- 
fendant was doing business at Goleston 
under the trade name of ‘‘Consumers 
Oil Company’’, was not error.—Thomas 
v. Fitts-Smith Dry Goods Co., 151 S. 
W.2d 243. 

Tex.Civ.App. Where creditor pleaded 
her cause of action against debtor, then 
alleged that creditor contracted with 
appellant to foreclose her chattel mort- 
gage lien against debtor and to sell 
property to appellant, that appellant 
breached contract by conspiring with 
debtor to defeat creditor’s rights in 
building ana to secure ‘her property 
without paying amount of indebtedness, 
and through the conspiracy with debtor 
appellant accomplished the purpose and 
converted her property, the creditor 
waived issues on conspiracy by failing 
to request the court to send them to the 
jury, and the court had no power to 
make an independent finding thereon.— 
Smith v. Bowen, 151 S.W.2d 326. 


Tex.Civ.App. In mandamus proceed- 
ing by husband of an_ elementary 
teacher to compel county school su- 
perintencent to approve seven vouchers 
drawn by majority of trustees of school 
district for salary earned by teacher 
under her contract with district, where 
no issue was submitted or requested as 
to whether teacher complied with her 
contract, trial judge was authorized to 
find under undisputed facts, as a pred- 
icate for issuing writ, that teacher 
fully complied with her  contract.— 
Carlile v. Peevy, 151 S.W.2d $43. 

Tex.Civ.App. In action to recover 
double indemnity on supplemental con- 
tracts which were mace part of life 
policies wherein insurer’ disclaimed 
liability on theory that by construc- 
tion of parties maturity date of month- 
ly premiums was date mentioned in 
policies and not a subsequent date 
when policies were delivered, the issue 
regarding mutual construction which 
was not sent to jury and which was 
not requested that it be sent to jury 
was “waived” and passed out of the 
case. Vernon’s Ann.Civ.St. art. 4732, 
subds. 1, 2.—Great Southern Life Ins. 
Co. v. Peddy, 151 S.W.2d 346, error 
granted. 


on. issues 


submitted to and determined by — 
jury, since an affirmative finding by — 
jury thereon in favor of de endar S 
would legally affect the judgment. 
Vernon’s Ann.Civ.St. art. 2190- 
Louis Southwestern R. Co. 0: 
v. Daniel, 151 S.W.2d 877. 
Where contributory negligence } 
leged in general terms and the eviden 
raises specific grounds of negligenc 
the trial court without reque: f 
either party must submit such 
issues to the jury, and upon 
must submit the cause on s 
sues.—St. Louis Southwester 
of Texas v. Daniel, 
Tex.Civ.App. Where one or mor 
component elements of each groun 
recovery submitted to jury was_ 
ted from charge, but there was no 
quest for submission of such Comey 
element or elements, trial court 
thorized to find unsubmitted el 
or elements in such a way as 
port judgment rendered on verd: 


plaintiffs—Texas Co. v. Freer, — 
W.2d 907, error dismissed, j 
correct & 


is a “waiver” 
Hickox, 151 S.W.2d 913. aa 
Tex.Civ.App. In seller’s action 
cover purchase price of personal 
erty, wherein buyer filed a cross-aci 
buyer’s alternative suit for dama 
was “waived’’, absent jury issue 
findings on such phase of her | 
action.—_Boatman vy. C. S, D 
Motor Co., 152 S.W.2d 390. — 
Tex.Civ.App. Where plaintiff as 
ed title to land under ten years’ 
ute of limitations, but ‘under th 
dence there was a disputed i ; 
fact as to whether property had 
in possession of plaintiff or plaint 
mother as defendants’ tenant, plainti 
right to judgment under doctrine o 
prior possession upon defendants’ fa 
ure to show title from the sov 


issue covering that phase of t 
—Livingston v. Turner, 152 S.W. 
Tex.Civ.App. Where the issue of 
itation of action for breach of contract 
was not submitted to jury and 
fendant made no request for such sub- 
mission, the issue’ of, limitation _ 
“waived’.—Williams vy. Finley, 152 
W.2d 468, error dismissed ¢ 
Tex.Civ.App. Where defendants — 
trespass to try title relied on the te 
year statute of limitations, and the 
evidence with respect to whether a 
person under whom defendants claim 
entered upon the premises as the t 
ant of plaintiff's predecessor in ti 
was conflicting, plaintiff by failing 
request a submission of issues up 
the theory that defendants’ predeceraa 
in title entered into possession of ey y 
premises .as a tenant, “waived” su fs 
ground of recovery. Vernon’s Ann.Civ 
St. art. 5510.—Smith v. Lynn, 152 
2d 838. i : 
Tex.Civ.App. An _ objection to 
properly submitted issue cannot 
construed as a request for the submis- 
sion of another and distinct issue un- 
der a different or modified theory of 
defense.—Southern Underwriters y. 
West, 152 S.W.2d 9338, error refused. 
Tex.Civ.App. Failure to submit 
plaintiffs’ special charges in form of 
special issues was not error where 
special charges were either covered in 
main charge in special issues, or were 
not in proper form, or were not justi- 
fied under the evidence.—Zepeda vy. 
Moore, 153 S.W.2d 212, error dismissed. 
Tex.Civ.App. Where the trial court 
has expressly submitted some issues 
and excluded others, and neither party 
has put in writing a request for the 
submission of those excluded, they 
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must be regarded in the Court of Civil 
Appeals as having acquiesced in such 
action and to have consented for the 
trial judge to determine from the evi- 
dence the issue not submitted, and it is 
only by a written request that a party 
puts on record his dissent from the 
action of the trial court and his in- 
sistence on the right to have the jury 

rather than the judge, decide the point 


at issue. Vernon’s Ann.Civ.St. art. 
2190.—Clowe & Cowan v. Morgan, 153 
S.W.2d. 863. 


U Tex.Civ.App. Where controverted is- 
sue was not submitted to the jury and 
there was no request to submit it, trial 
- eourt was authorized to determine the 
issue and was presumed to have deter- 
mined the issue in support of the judg- 
- -ment.—Willard v. Whitaker, 153 S.W. 
ey od. 87/8, 

iy Where special issues requested to be 
submitted were presented to the court 
on one piece of paper or en masse and 
: first special issue requested was con- 
tained in the court’s main charge, and 
the third special issue had no reference 
to the controversy and the second spe- 
cial issue was immaterial, trial court 
did not err in refusing to submit spe- 
 ¢ial issues.—Willard v. Whitaker, 153 


bet? \ 8 937 : 
| | @.C.A.N.M. In action against owner 
of truck for wrongful death of motor- 
siya etn headon collision, trial court did 
not erroneously refuse to submit to 
jury question of motorist’s contribu- 
tory negligence in the operation of the 
automobile in driving on the wrong 
side of the highway, where court sub- 
mitted special interrogatories to jury 
_ inquiring on what side of the highway 
the collision took place, and the jury 
answered that it occurred on the north 
side, which was the right side for the 
automobile and the left side for the 
truck. Comp.St.N.M.1929, § 36-101, as 
amended _by Laws N.M.1931, ¢. 19.— 
Cain v. Bowlby, 114 F.2d 519. 
Tex. In action by passenger against 
iz street car company and truck owner for 
injuries sustained in collision, where 
- eourt instructed in effect that occur- 
renee was an unavoidable accident if it 
happened without negligence of either 
_ of the parties to the suit, failure to 
a8 submit two issues of unavoidable acci- 

’ dent, in one of which jury would have 
been instructed that occurrence was an 
unavoidable accident to truck owner if 
it happened without his negligence and 
in the other that occurrence was an 

unavoidable accident as to street car 
WA company if it happened without negli- 
gence of the company, was not error 
as to truck owner.—Wheeler yv. Glazer, 
153 S.W.2d 449, reversing Glazer v. 
Wheeler, 130 S.W.2d 353. 
_—s Fex.Civ.App. In negligence action, 
wherein trial court submitted issues 
in whether plaintiff's contributory negli- 
gence, if any, was_a proximate cause 
of his injuries, and additional special 
issues whether plaintiff’s contributory 
negligence, if any, “proximately con- 
tributed” to his injuries, additional 
special issues and use of quoted words 
in other issues were superfluous and 
refusal to define quoted words was not 
error where trial court correctly de- 
fined “proximate cause’, special issues 
were given for defendant’s benefit, and 
jury was never called upon to consider 
them.—Dulaney Iny. Co. v. Wood, 142 
S.W.2d 379, error dismissed, judgment 
correct. 

Tex.Civ.App. Failure to submit de- 
fendants’ specially requested issue to 
jury was not error, where question 
resented by such issue was submitted 
n substantially the same form in an- 
other issue and no judgment could 
have been based on an answer to re- 
quested issue, if it had been submit- 
j ted.—Southern Underwriters vy. Weldon, 
. 142 S.W.2d 574. 

While either party to an action is en- 
titled to have submitted to jury any 
fact or group of facts which would 
constitute a complete ground of re- 
covery or a complete defense, if sup- 
orted by pleadings and evidence, it 
is neither necessary nor proper to sub- 
mit the same issue in different form 
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Weldon, 142 S.W.2d 574. 

Tex.Civ.App. In suit to set aside an 
award of Industrial Accident Board, 
trial court’s refusal to submit special 
issue requested by insurer’as to wheth- 
er death of employee was due solely to 
a disease or infection or a combination 
of both, not arising out of his work 
for his employer, was not error, where 
substance of requested special issue 
was covered by other special issues of 
court’s charge. Vernon’s ~Ann.Civ.St, 
art. 8306 et seq.—Texas Indemnity 
Ins. Co. v. Smith, 143 S.W.2d -448. 

Trial court may refuse a requested 
issue which submits in a _ different 
form an issue which is covered by 
court’s charge.—Texas Indemnity Ins. 
Co. v. Smith, 143 S.W.2da 448. 

A party is not entitled to submission 
of two or more issues relating to same 
ground of recovery or matter of de- 
fense——Texas Indemnity Ins. Co. Vv. 
Smith, 143 S.W.2d 448. 

Tex.Civ.App. Refusal to submit re- 
quested special issue, even if error, 
was not prejudicial, where subject of 
requested issue was adequately covered 
by another issue given.—Texas Indem- 
nity Ins. Co. v. Godsey, 143 S.W.2d 
639, error refused. 

Tex.Civ.App. The court’s refusal to 
submit issues concerning new and in- 
dependent cause in personal injury ac- 
tion was not error, where facts in- 
quired about in those issues had al- 
ready been submitted in another form. 
—Dallas Railway & Terminal Co. v: 
Latham, 143 S.W.2d 824, error dis- 
missed, judgment correct. 

Tex.Civ.App. Trial court did not err 
in refusing to submit requested charges 
which were on undisputed facts, or 
which were covered by the trial court’s 
main charge.—Brown v. Kirksey, 145 
S.W.2d 217. 


Tex.Civ.App. In workmen’s compen- 
sation suit, trial court’s refusal to sub- 
mit special issue as to whether jury 
found that claimant’s skin eruption was 
not a recurrence of skin eruption with 
which he was afflicted prior to alleged 
accident was not error, where the real 
question was whether claimant’s in- 
capacity was result of previous injury 
and such question was submitted in 
other special issues.—Federal Under- 
writers Exchange v. Price, 145 S.W.2d 
ah Error dismissed, judgment cor- 
rect. 


Tex.Civ.App. Refusal to submit re- 
quested special issue was not error 
where the substance thereof was includ- 
ed in a submitted issue—State Nat. 
Bank of Houston v. Woodfin, 146 S.w. 
2d 284, error refused: 

It is not error to refuse a requested 
issue which submits in a different form 
an issue which is covered by court’s 
charge.—State Nat. Bank of Houston y. 
Woodfin, 146 S.W.2d 284, error re- 
fused. 

A party is not entitled to the submis- 
sion of two or more issues relating to 
the same ground of recovery or ground 
of defense.—State Nat. Bank of Houston 
v. Woodfin, 146 S.W.2d 284, error. re- 
fused. 

Tex.Civ.App. A defendant is entitled 
to have his defenses affirmatively and 
unconditionally submitted, but he does 
not have the right to their submission 
in different forms, since one submission 
in accordance with the law is sufficient. 
—Traders & General Ins. Co. v. Scogin, 
146 S.W.2d 1014, error dismissed, judg- 
ment correct. 

Tex.Civ.App. In action for injuries to 
pedestrian struck by truck, requested 
special issues regarding pedestrian’s 
carelessness were properly refused 
where trial court had in slightly dif- 
ferent form submitted all that was ma- 
terial in such requests under court’s 
given special issues, and the grant of 
requested issues would have amounted 
to a second submission of essentially 
the same things.—Peden Iron & Steel 
Co. y. Claflin, 146 S.W.2d 1062, error 
dismissed, judgment correct, 

Tex.Civ.App. In policeman’s action 
for injury sustained when patrol auto- 
mobile in which he was riding collided 
with railroad gondola car standing on 


or language.—Southern Underwriters v. 


crossing on foggy night, refusal to giv 
special requested issue as to whether 
policeman failed to look to see if cross- 
ing was blocked while at such distance 
from crossing that automobile could 
have been stopped was not error, where 
the court in its main charge properly 
submitted the question of policeman’s 
failure to keep proper lookout to see 
whether crossing was  obstructed.— 
Gulf, C. & S. F. Ry. Co. v. Picard, 147 
S.W.2d 3038, error dismissed, judgment 
correct. 

Tex.Civ.App. Where trial court sub- 
mits an issue incorrectly, and issue is 
not objected to, there is no error in 
trial court’s refusal to give in addition 
thereto a requested special issue on 
same subject, although correct.—Shultz 
v. Dallas Power & Light Co., 147 S.W. 
2d AEE error dismissed, judgment cor- 
rect. 

Tex.Civ.App. Where trial court had 
already submitted to jury special issue 
whether deceased was an employee or 
an independent contractor, it was not 
error for the trial court to refuse to 
submit the issue again in a different 
form.—Industrial Indemnity Exchange 
v. Southard, 147 S.W.2d 939, error 
granted. 

Tex.Civ.-App. In compensation pro- 
ceeding wherein claimant contended 
that his injury occurred when a fellow 
workman dropped a timber being car- 
ried by him and claimant, refusal to 
submit special issue inquiring whether 
jury found from preponderance of evi- 
dence that claimant sustained injury 
while attempting to remove a waling 
from a drainage ditch was not error 
even if the issue was raised by evi- 
dence, since an affirmative answer 
would not have rebutted claimant’s con- 
tention concerning manner in which he 
was injured, which the jury found in 
favor of claimant.—Maryland Casualty 
Co. v. Abbott, 148 S.W.2d 465, error 
dismissed, judgment correct. 

In workman’s compensation proceed- 
ing, refusal of requested special issue 
the substance of which was submitte 
by special issues given, was not error. 
—Maryland Casualty Co. y. Abbott, 148 
§8.W.2d 465, error dismissed judgment 
correct. 

Tex.Civ.App. In workmen’s compen- 
sation proceeding, as against finding of 
jury that deceased employee fell and 
struck his head against a wooden saw- 
horse in employer’s planing mill, and 
that injury to employee’s head was a 
producing cause of death, and that as 
the result of falling against the wooden 
sawhorse, the employee sustained an 
injury to his neck which injury was 
also a producing cause of death, court 
did not err in refusing to submit an 


issue whether employee sustained an . 


accidental injury which produced hig 
death, since such issue was sufficiently 
covered by the court’s charge——Texas 
Indemnity Ins. Co. v. Springfield, 149 
S.W.2d 270, error dismissed, judgment 
correct. i 

Tex.Civ.App. Refusal of special is- 
sues which were adequately presented 
in the issues submitted was not error. 
—Lawson v. First Nat. Bank of Rotan, 
150 S.W.2d 279, error dismissed, judg- 
ment correct. 


Tex.Civ.App. In automobile collision 
case, there was no error in refusing 
to submit requested issue inquiring 
whether truck driver was acting un- 
der an emergency, coupled with an in- 
struction defining term “emergency”, 
in view of other submitted issues both 
as to primary negligence and discoyv- 
ered peril, aS well as correct defini- 
tions of “negligence” and “ordinary 
care’, since ‘acting in an emergency” 
is included in issues of primary negli- 
gence and discovered peril—Younger 
Bros. v. Ross, 151 S.W.2d 621, error 
dismissed. t 

In suit arising out of automobile 
collision in a fog, there was no er- 
ror in refusal to submit issue inquir- 
ing whether fog was not a new and 
independent cause of accident, where 
that issue was covered by court’s sub- 
mission of issue of unavoidable acei- 
dent and issue inquiring whether fog 
was sole proximate cause of collision. 


Pato 1 
action on 
Si : m ed that he 
failed to receive consideration which 
consisted of shares of stock and mem- 
- bership in hunting club to be organ- 
ized by payee and another, which de- 
-fense maker urged as factual basis for 
plea of want of consideration, of fail- 
ure of consideration and. of fraud and 
misrepresentation, special issue requir- 
ing jury to find whether maker failed 
to receive consideration promised for 
the note fully submitted maker’s de- 
fensive issues.—Ross v. Cook, 151 S. 

W.2d 854, error refused. 

Tex.Civ.App. Failure to submit di- 
rect question, as to whether automo- 
bile skidded on wet spot created by 
water from defendant company’s tow- 
- ers, was not error, where answers to 
other special issues sufficiently estab- 
lished such allegation, and trial court 
did not assume in framing the other 
special issues that automobile _skid- 
ded on wet spot in highway.—Skelly 
Oil Co. v. Johnston, 151 S.W.2d 863, 
error refused. 

Tex.Civ.App. Refusal to submit in 
special issue a theory of defense which 
was correctly submitted in another 
special issue was not error.—Traders 
& General Ins. Co. v. Belcher, 152 S.W. 
2d 525, error refused. 

Tex.Civ.App. In suit to set aside 
deeds, refusal to submit requested is- 
sues inquiring whether grantor placed 
deeds within control of grantee with 
intention that deeds should presently 
become operative, and whether gran- 
tor intended to place deeds beyond 
his power to recall during his lifetime, 
was not error, where issues were sub- 
mitted inquiring whether’ grantor 
placed deeds within control of grantee 
with intention that deeds should be- 
come operative as a conveyance, since 
affirmative answers to issues submitted 
necessarily implied that grantor di- 
vested himself of ‘control’ and that 
deeds became operative immediately on 
delivery.—Kincheloe v. Kincheloe, 152 
S.W.2d 851, error refused. 

Tex.Civ.App. Failure to submit 
plaintiffs’ special charges in form of 
special issues was not error where 
special charges were either covered 
in main charge in special issues, or 
were not in proper form, or were not 
justified under the evidence.—Zepeda 
v. Moore, 153 S.W.2d 212, error dis- 
missed. 

Plaintiffs were not entitled to a 
double submission of a special charge. 
—Zepeda v. Moore, 153 S.W.2d 212, er- 
ror dismissed. 


Tex.Civ.App. Where special issues 
requested to be submitted were pre- 
sented to the court on one piece of pa- 
per or en masse and first special is- 
sue requested was contained in the 
eourt’s main charge, and the third spe- 
cial issue had no reference to the con- 
troversy and the second special is- 
sue was immaterial, trial court did not 
err in refusing to submit special issues. 
Be epee vy. Whitaker, 153 S.W.2d 
878. 


. 
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Ohio App. Trial court’s submitting 
special interrogatories on defendant’s 
request, though request contained no 
condition that questions be answered 
only in case general verdict should be 
rendered was not an abuse of discre- 
tion, where there was a general verdict 
returned, and it did not appear that 
any objection was made to granting of 
special interrogatories upon ground 
that request did not contain such con- 
dition, or exceptions noted to action of 
trial court in submitting them. Gen. 
Code, § 11420-17—Weaver v. Liberty 
Cabs, 33 N.H.2d 853. 


§ 939 

N.C. Issues submitted are sufficient 
when they present to the jury proper 
inquiries as to all determinative facts 
in dispute, and afford the parties op- 
portunity to introduce all pertinent evi- 
dence, and to apply it fairly.—Oliver v. 
Oliver, 13 §$.E.2d 549, 219 N.C. 299. 

Tex.Com.App. Where passenger in 
taxicab which collided with another 


. Me a 

ought action for injuries 
both owners, issne inquiring whether 
passenger was riding, found by jury 
in answer to prior issues to be proxi- 
mate causes 
was the sole proximate cause of the 
injuries, if any, to passenger, was 
improper because erroneously placing 
on owner of other cab the burden of 
proof on issue of sole proximate cause. 
—Hicks v. Brown, 151 S.W.2d_ 790, 
ae Tex. 399, modifying 128 S.W.2d 


Tex.Civ.App. A special issue inquir- 
ing whether defendant attempted to 
pass a third party’s automobile from 
its rear at a time when third party’s 
automobile and plaintiff's automobile 
were passing each other while travel- 
ing in opposite directions was not ob- 
jectionable as being upon weight of 
evidence and assuming that automo- 
biles of third party and plaintiff were 
passing each other when defendant at- 
tempted to pass third party’s auto- 
mobile, especially where uncontroverted 
evidence showed that collision occurred 
opposite front end of third party’s 
automobile. Pen.Code 1925, art. 801.— 
Rhone v. Fox, 142 S.W.2d 542, error 
dismissed. 

The conditional submission. of a spe- 
cial issue was not objectionable on 
ground that issue informed jury of 
effect of their answer to previous spe- 
cial issue, although preceding the con- 
ditionally submitted issue jury was 
instructed that it would answer such 
issue only if it answered previous is- 
sue in affirmative.—Rhone y. Fox, 142 
S.W.2d 542, error dismissed. 

Tex.Civ.App. In action for injuries 
sustained in collision between automo- 
bile and truck, wherein plaintiff plead- 
ed and offered evidence to prove viola- 
tion of each of three sections of the 
Penal Code requiring that vehicle be 
driven on right-hand side of highway, 
requiring driver to give signal before 
turning, and requiring each of ve- 
hicles proceeding in opposite directions 
to give the other one-half of the road, 
it was not erroneous to submit issue 
on each section. Vernon’s Ann.P.C, art. 
801. subds. (A, B, K).—Brown Express 
v. Henderson, 142 S.W.2d 585, error 
dismissed, judgment correct. 


Tex.Civ.App. Special issue whether 
automobile collision was not an un- 
avoidable accident, to be answered it 
was not an unavoidable accident or it 
was an avoidable accident, constituted 
reversible error as restricting jury to 
an affirmative answer.—Page v. Rogers, 
142 S.W.2d 716. 

Tex.Civ.App. In automobile accident 
ease where trial court charged that 
“preponderance of the evidence” meant 
the greater weight and degree of credi- 
ble testimony, a _ special issue, in- 
quiring, “Do you find from a prepon- 
derance of the evidence that the opera- 
tor of the defendant’s automobile after 
passing the plaintiff’s car, drove to the 
right at a time when the highway was 
not reasonably clear of plaintiff's car? 
Answer ‘Yes’ or ‘No’’’, did not place 
burden on defendant to establish the 
negative of such issue by a preponder- 
anee of eyidence.—Texas Steel Co. v. 
Rockholt, 142 S.W.2d 842, error re- 
fused. 

Tex.Civ.App. In action arising out 
of collision between automobile and 
truck allegedly owned and operated by 
defendants, special issue inquiring 
whether jury found that truck driver 
failed to exercise ordinary care and 
use of means within his power to avoid 
the collision and to avoid injuring 
plaintiff’s wife, after truck driver saw 
plaintiff’s automobile ahead, was not 
erroneous as being on the weight of 
the evidence, or placing an undue bur- 
den on defendants.—Hlmore y. Peavy, 
143 S.W.2d 983. 

JTex.Civ.App. In passenger’s action 
for injuries, where court submitted spe- 
eial issue as to whether prior to col- 
lision operator of taxicab was driving 
at a speed in excess of 20 miles per 
hour, submission of following issue 
“Tf you have answered the next pre- 
ceding special issue, ‘We do,’ and only 
in that event, then answer’, whether 


ri yh _ ‘ % f 
ost the driving of taxicab at 
Ing 
any act of driver of cab in which 


of passenger’s injury, ° 


‘ers v. Wad 


ae va 
t such spee 
was the proximate cause of collisi 
was not error as commenting upon 
weight of evidence ang that_ cour 
should have used the form “If y 

have found that such cab was beings 
driven -at a rate of speed in excess” 
twenty miles per hour, and only | 
that event, then answer’’, since mean 
of both forms was identical_—Yello 


291, error dismissed, judgment correct. 
_Tex.Civ.App. Special issues, 4 
ning by asking jury, “Do you 
from a preponderance of the eviden . 
and ending by instructing them to ay 
swer “Yes” or ‘No’, were not errone 
ous in form,—Traders & General In 
Co. yv. Jenkins, 144 S.W.2d 350, co 
forming to answers to certified que 
tions 141 §.W.2d 312. i 

Tex.Civ.App. In workmen’s compe 
sation suit, where whether claimant 
received accidental injuries and wheth- 
er claimant was working on specified 
lease at time alleged were controverted 
issues, special issue inquiring whether 
jury found that claimant sustained a 
cidental injuries while working on such 
lease at such time was erroneous : 
being too general and inclusive, | 
that jury was not required to consid 
only injuries that were alleged an 


that the issue was on weight of ev * 


dence because it assumed that claimar 
sustained injuries and merely inqui 
whether they were sustained whi 
claimant was working on the name 
lease.—Traders & General Ins. Co. 
Richardson, 144 §.W.2d 420, error d 

missed, judgment correct. 


tained personal accidental injuries on 
certain date, whether claimant was 
tally incapacitated for work as result 
of such injuries, and whether the i 
juries resulted in partial incapacity 
claimant for any length of time, we 
not objectionable on ground that t 
were too vague, general, and indefi 
and should have been reframed so | 
to. confine jury to the injuries plead 
by the claimant and supported — 
proof. Vernon’s Ann.Civ.St. art. 8309. 
—Traders & General Ins. Co. v. Wright, 
144 S.W.2d 626, error refused a: 


Tex.Civ.App. Under statute plac 
upon compensation claimant the b 


established its affirmative defenses tha 
claimant was at time of injury in the 
employ of both the company insured by 
defendant and another company jointly, 


to a disease rather than injury, was 
erroneous, as it placed the burden of 
proof on defendant. 
St. art. 8307, § 5.—Southern Underwrit- 
dell, 144 S.W.2d 637. red 
Tex.Civ.App. In action for her 
sustained by employee lifting pipe, spe 


cial issue whether employer failed yi 


furnish sufficiently adequate engine to 


lift the pipe was not erroneous for fail. 
ure to allege that employer had duty t 
furnish an engine or that engine was 
defective or that defect directly caused 


the hernia, where employee alleged that 


engine was insufficient, failed to lift the 
pipe, and was defective, and that ordi- 
narily pipe was supposed to have been 
lifted by steam power which was sup- 
plied by a small steam engine.—Butts v. 
Weaver, 145 S.W.2d 251, error dis- 
missed, judgment correct. 


In action for hernia sustained by em- 
ployee assisting in lifting a pipe, spe- 
cial issue whether employer failed to 
furnish sufficiently adequate engine to 
lift the pipe was not erroneous for fail-_ 
ure to allege facts indicating want of 
ordinary care of employer, where em- 
ployee alleged relation of employer and 
employee, performance of duty in 
course of employment, use of defective 
engine furnished by employer, and an 
injury proximately caused by defect.— 


Cab Co. vy. Underwood, 144 S.W.2d* 


t 


: ~ ia 
ing 


and that claimant’s incapacity was due 


t 


Vernon’s Ann.Civ. — 


ne 
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«Butts v. Weaver, 145 S.W.2d 251, error 

ee: dismissed, judgment correct, 
In action for hernia sustained by em- 
_ ployee lifting pipe, special issue wheth- 
er employer failed to furnish sufficient- 
ly adequate engine to lift the pipe was 
not erroneous for failure to allege that 
the defect in engine ‘proximately 
- eaused’”’ the injury, where such essen- 


tial allegation flowed necessarily from 
allegations of the petition—Butts_v. 


* 


“Weaver, 145 S.W.2d 251. Error dis- 
missed, judgment correct. 
Tex.Civ.App. Where it could be 


found that automobile salesman min- 
gled personal business with business 
of his employer and was returning to 
the place where his employer lived at 
time of having collision, special issue 
as to whether salesman was acting 
within scope of his employment as 
- salesman for employer at time of auto- 
mobile accident was not erroneous on 
ground that it was on the weight of the 
evi or that it was vague, in- 
definite, or uncertain, or so broadly 
worded as to be prejudicial to defend- 
bs s—Le Sage v. Smith, 145 S.W.2d 
- 308, error dismissed, judgment correct. 
The submission of a special issue as 
to whether motorist failed immediately 
- prior to collision to keep a proper look- 
out for other vehicles on the highway, 
d instructing jury to find “He did 
fail” or “He did not fail’ as its answer, 
followed by special issue as to whether 
oe h failure, if any, referred to in the 
: or issue was the proximate cause of 
the injury complained of, which last 
issue was conditioned on affirmative 
finding in the first issue, was not re- 
ersible error on ground that issues 
ere on the weight of the evidence and 
-indieated to the jury the effect of an- 
“swers upon the issues.—Le Sage v. 
Smith, 145 S.W.2d 308, error dismissed, 
judgment correct. 
Tex.Civ.App. No rigid form of sub- 
ission of special issues to jury is pre- 
ibed, but form of submission is left 
to sound discretion of trial judge to be 
exercised according to requirements of 
each case subject to revision in case 
of abuse of discretion—City of Corpus 
Christi v. McMurrey, 145 S.W.2d 664, 
error dismissed, judgment correct. 
In action for injuries to crops and 
land resulting from city’s diversion of 
natural flow of a river submitted on 
pecial issues, trial court, in submitting 
_ issues as to whether the specific injury 
resulted to crops and land. should sub- 
mit by connected subsidiary questions 
. ether the injuries were proximately 
caused by the city’s diversion of the 
~ water.—City of Corpus Christi v. Me- 
Murrey, 145 S.W.2d 664, error dis- 
missed, judgment correct. 


Tex.Civ.App. In action on life and 
accident insurance policy, special issue, 
requested by defendant, as to whether 
insured’s fall, resulting in his death, 
was contributed to by his physical con- . 
, dition, was properly refused as in- 
' definite, uncertain, and making no dis- 
- tinetion between insured’s physical con- # 
dition as natural result of his advanced 
age when policy was issued and weak- 
ness caused by influenza from which he 
had been suffering—American Casualty 


a, Co. v. Jones, 146 S.W.2d 423. 
ny), Special issues should be presented 
in such form as to authorize their sub- 


mission to jury.—American Casualty Co. 
v. Jones, 146 S.W.2d 423. 

Tex.Civ.App. In compensation pro- 
ceeding, submission of special issues 
prefaced with general declaration that 
_ jury should answer them from a pre- 
ponderance of the evidence ‘as you 
find the facts to be’, followed by defini- 
tion of “preponderance of the evidence”, 
and concluding with the direction that 
an “each of said issues should be answered 
--yes or no as you find the facts to be,” 
ss ‘was not error as against contention that 
‘ jnstructions had effect of misleading 
‘jury on burden of proof on each of is- 
gues submitted, since issues submitted 
properly placed burden of proof on 
elaimant to establish affirmative of is- 
sues submitted and did not confuse ju- 
ry.—United Employers Casualty Co. v. 
Bezdek, 146 S.W.2d 473, error granted. 

Tex.Civ.App. In suits submitted on 


PRTATE 


special issues, only ultimate fact issues | 


should be submitted, and it is improper 
to split up into several parts and sub- 
mit separately the different elements of 
the main issue, but, for a violation of 


‘the rule to constitute reversible error, it 


must appear that harm resulted.—Trad- 
ers & General Ins. Co. v. Boyd, 146 8. 
W.2d 488, error dismissed, judgment 
correct. 

Tex.Civ.App. A defendant is entitled 
to have his defenses affirmatively and 
unconditionally submitted,~but he does 
not have the right to their submission 
in different forms, since one submission 
in accordance with the law is sufficient. 
—Traders & General Ins. Co. v. Scogin, 
146 S.W.2d 1014, error dismissed, judg- 
ment correct. 

Tex.Civ.App. In action for injuries 
to pedestrian struck by truck requested 
special issue whether pedestrian crossed 
the highway in a careless manner was 
properly refused as being too general.— 
Peden Iron & Steel Co. v. Claflin, 146 
S.W.2d 1062, error dismissed, judgment 
correct. 

Tex.Civ.App. A charge instructing 
jury to answer ‘‘each issue’’ from a pre- 
ponderance of the evidence, defining 
preponderance of evidence as greater 
weight of evidence, prefacing each issue 
with phrase “do you find from the pre- 
ponderance of the evidence’, and fram- 
ing each issue so as to place burden 
of proof on plaintiff to show affirmative 
of issue where aflirmative answer. was 
required to establish plaintiff’s allega- 
tion, and to show negative of issue 
where negative answer was required to 
establish plaintiff's allegation, was not 
error as confusing, conflicting, and mis- 
leading, and as permitting jury to place 
unconsciously the burden of proof on 
defendant to establish negative of is- 
sues submitted.—Imperial Underwriters 
v. Dillard, 146 S.W.2d 1105, error re- 
fused. 

In action to set aside order of In- 
dustrial Accident Board approving com- 
promise settlement of employee’s claim 
of $35, submission of issue to determine 
whether at the time employee signed 
the release he was so mentally incapaci- 
tated that he did not know and under- 
stand the nature and effect of the in- 
strument he was signing was not error 
as being on weight of evidence and as 
assuming the existence of mental in- 
capacity. Vernon’s Ann.Civ.St. art. 
8306 et seq.—Imperial Underwriters v. 
Dillard, 146 S.W.2d 1105, error refused, 

Tex.Civ.-App. In policeman’s action 
for injury sustained when patrol auto- 
mobile in which he was riding collided 
with railroad gondola car standing on 
crossing on foggy night, finding in re- 
sponse to special issue that railroad’s 
servants were negligent in failing to 
ring engine bell while the car was left 
on the crossing was error, but not 
prejudicial, since the statute requiring 
the ringing of a bell to advise of the: 
approach of train does not require the 
bell to be rung while the train is stand- 
ing still. Vernon’s Ann.Civ.St. art. 
6371.—Gulf, C. & S. F. Ry. Co. v. Pic- 
ard, 147 S.W.2d 303, error dismissed, 
judgment correct. 

In policeman’s action for injury sus- 
tained when patrol automobile in which 
he was riding collided with railroad 
gondola car standing on’ crossing on 
foggy night, submission of special is- 
sue as to whether railroad was negli- 
gent in failing to have a flagman sta- 
tioned on the side of the crossing 
where accident occurred was proper, 
and not caleulated to mislead or con- 
fuse the jury, where purpose was to 
determine whether there should have 
been a flagman stationed at the cross- 
ing and whether it was negligence on 
the part of the railroad to fail to place 
a flagman at the crossing.—Gulf, C. & 
S. F. Ry. Co. y. Picard, 147 8.W.2d 303, 
error dismissed, judgment correct. 
_Tex.Civ.App. Special issue, affirma- 
tively phrased, on whether employee 
sustained partial incapacity of hands 
held not erroneous on ground that it 
should have been negatively phrased.— 
Southern Underwriters y. Mowery, 147 
S.W.2d 834, error dismissed, judgment 
correct, 


gence.— W. 

ing, 147 S.W.2d_ 963. 
Tex.Civ.App. On retrial of action for | 
damages’ to plaintiff's automobile, 
special issue inquiring what was rea- 
sonable cost of making necessary re- 
pairs so as to put automobile in as 
good condition as it was before colli- 
sion was to be so recast as to elicit 
findings upon whether reasonable cost 
of repairs, at or in vicinity of collision, 
had merely restored automobile to its 
market value immediately before colli- 
sion or had increased or diminished it, 
and, if either, by how much.—Yellow 
Cab & Transfer SR es v. Warren 


Co., 148 S.W.2d 
Tex.Civ.App. In action to enforce al- 
leged agreement whereby defendant 


bound himself to protect such accounts 
as a third party engaged in hauling 
logs to defendant’s mills should incur 
with plaintiff for oil and gas to extent 
of such sums as became due third party 
upon defendant’s account with third 
party, where it was undisputed that 
third party subsequently notified de- 
fendant not to pay accounts claimed to 
be due by plaintiff, submission of spe- 
cial issue whether written order ob- 
tained by plaintiff from third party, 
which authorized honoring of plaintiff's 
statements only until further notice, 
constituted basis of defendant’s author- 
ity to honor plaintiff's statements on 
third party, without giving any guide 
as to measure of evidence required in 
answering issue, constituted reversible 
error.—Texas Long Leaf Lumber Co. v. 
White, 148 S.W.2d 238. 

Tex.Civ.App. Issue inquiring wheth- 
er jury found from preponderance of 
evidence that-injury, if any, sustained 
by compensation claimant occurred 
when a fellow workman dropped a tim- 
ber being carried by him and claimant, 
if jury tound a timber was being car- 
ried by them, was not objectionable as 
constituting charge on the weight of the 
evidence.—Maryland Casualty Co. v. 
Abbott, 148 S.W.2d 465, error dis- 
missed, judgment correct. 

Tex.Civ.App. In action for injuries 
sustained by passenger in alighting 
from bus as result of driver’s alleged 
negligence in causing bus to move as 
passenger was alighting, submission of 
an issue which assumed that the bus 
did move at the time the passenger was 
alighting was erroneous as being on the 
weight of the evidence.—Beaumont City 
Lines v. Humphrey, 149 S.W.2d 256. 

In action for injuries sustained by a 
passenger as result of bus driver’s al- 
leged negligence in causing bus to move 
while passenger was alighting, issue as- 
suming that driver caused the bus to 
start, and inquiring whether such act 
was negligence on the part of the driv- 
er, was erroneous as being on the 
weight of the evidence—Beaumont City 
Lines v. Humphrey, 149 S.W.2d 256. 

Tex.Civ.App. In action for death of 

assenger in truck colliding with de- 
endant’s truck, special issue as to 
whether jury found from preponderance 
of evidence that collision was not re- 
sult of unavoidable accident, followed 
by instruction to answer that it was 
not or was result of such accident, held 
not erroneous as confusing and mislead- 
ing, warranting reasonable doubt of its 
clearness and understandableness, and 
not stating clearly and understandably 
on whom properly rested burden of 
proof.—Arrendell y. Wells, 149 S.W.2d 
one Error dismissed, judgment. cor- 
rect. 

Tex.Civ.-App. In action against rail- 
road company for injuries to one ri@ing 
in automobile driven into side of box 


ear standing on defendant’s tracks 
across street, where evidence showed 
that fog was only factor, rendering 


crossing more than ordinarily danger- 
ous as nighttime crossing at time of 
collision, special issue, submitted to 


aX + 


it ete, aol 
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2 httime crossing 
question, Piaeectroncous 


-Walker vy. Texas & 

0 S.W.2d 853, error dis- 
pe correct. 
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ny injured employee, issue _ in- 
quiring whether physician went to hos- 
pital to which employee had _ been 
taken and rendered such medical serv- 
ices as employee needed, solely because 
of request made by company’s au- 
thorized agent and agent’s promise that 
company would pay for services, and 
whether physician would have gone to 
hospital and rendered the services had 
it not been for such request and prom- 
ise, Was error as unduly emphasizing 
the controverted issue of promise and 
request.—Clay Drilling Co. v. Furman, 
150 S.W.2d 869. 

Tex.Civ.App. In suit for wrongful 
death, omission of words “if any’? from 
special issue on amount of damages in- 
quiring as to amount of money whieh 
would fairly and reasonably~ compen- 
sate the plaintiff did not render spe- 
cial issue objectionable as being on 
weight of evidence.—Younger Bros. v. 
Ross, 151 S.W.2d 621, error dismissed. 

Tex.Civ.App. In trespass to try ti- 
tle by persons claiming title to lots 
involved by 10 years’ adverse posses- 
sion, court’s charge, submitting to ju- 
ry issue whether plaintiffs and those 
under whom they claimed held peace- 
able and adverse possession of prop- 
erty for any period of 10 consecutive 
years before filing of suit, required as- 
sertion of continuous and consistent 


-elaim of title by plaintiffs, and hence 


was not erroneous as failing to submit 
issue of plaintiffs’ acknowledgment of 
defendants’ title during period of pos- 
session claimed by plaintiffs. Ver- 
non’s Ann.Ciy.St. art. 5510.—Cook vy. 
Hutto, 151 S.W.2d 642, error granted. 
Tex.Civ.App. In action on note, spe- 
cial issue whether receipts in evidence 
were executed for purpose of canceling 
note sued on was not a submission 


of an issue of ‘accord and _satisfac- 
eth mie eee vy. Hickox, 151 S.W.2d 
A ‘ 


Tex.Civ.App. In compensation suit, 
if evidence raises issue that claimant 
was an independent contractor, issue 
should be so framed as to place upon 
elaimant burden of establishing that 
he was not an independent contractor. 
Vernon’s Ann.Civ.St. art. 8306 et seq.— 
United Employers Casuatty Co. v. 
Thornton, 151 S.W.2d 920, error re- 
fused. : 


Tex.Civ.App. Where court had sub- 
mitted unconditionally primary issue 
of whether’ workman’s compensation 
claimant was totally or partially in- 
eapacitated, court did not err in also 
submitting unconditionally secondary 
issues concerning partial incapacity, 
‘if any’’.—Hartford Accident & In- 
demnity Co. v. Harris, 152 8.W.2d 857. 
Error dismissed. 

Tex.Civ.App. In action for personal 
injuries sustained when truck driven 
by plaintiff collided with defendant’s 
street car, submission of issue of un- 
avoidable accident by directing jury 
“to let the form of your answer be 
whether ‘It was not an unavoidable 
accident? or ‘It was an unavoidable 
accident,’ as you find the facts to be’, 
was not error, as against contention 
that the qualifying phrase ‘‘as you find 
the facts to be’ had a nullifying or 
contradictory effect upon the previous 
requirement that an affirmative an- 
swer should be based upon a_ pre- 
ponderance of the evidence and that 
negative answer should be based upon 
absence of preponderance of evidence 
to support affirmative answer.—Dallas 
Railway & Terminal Co. vy. Bishop, 153 
S.W.2d 298. 

In action for personal injuries sus- 
tained when truck driven by plaintiff 
collided with defendant’s street car, 
submission of issues involved in 
zround of recovery based on doctrine 
of discovered peril in such a way as 


eerie: e 
aintiff, if 
erator of | 


nr in time to prevent collision 
and consequent injury to plaintiff by 
use of all available means at hand was 
error.—Dallas Railway & Terminal Co. 
v. Bishop; 153° S.W.2d 298.) 7 

In personal injury aetion, it was er- 
ror for trial court to submit issues as 
made by the general allegation of neg- 
ligence and also the specific allegations 
of negligence, thereby duplicating in 
effect the same issues.—Dallas Rail- 
way & Terminal Co. v. Bishop, 153 S 
W.2d 298. 
_ The submission of the same issues 
in legal effect more than once is er- 
ror, in view of the undue emphasis 
that may thereby be given to the 
single issue in the consideration of the 
jury.—Dallas Railway & Terminal Co. 
v. Bishop, 153 S.W.2d 298. 

Tex.Civ.App. Issues must be con- 
fined to the particular contributory 
negligence pleaded and must not be on 
the weight of the evidence.—Clowe & 
Cowan vy. Morgan, cy S.W.2d 863. 
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Tex.Civ.App. In holder’s action on 
note wherein maker claimed that he 
was to receive shares of stock and 
membership in a hunting club to be 
organized by payee and another, maker 
was not entitled to have such defense 
submitted to jury three times merely 
because in his pleadings maker had 
plead such defense as constituting 
want of consideration for note, a fail- 
ure of consideration, and fraud and 
misrepresentation in procurement of 
the note by payee.—Ross v. Cook, 151 
S.W.2d 854, error refused. 
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Il.App. If there was no _ evidence 
from which jury could find motorist 


guilty under charge of willful and 
wanton misconduct submission of 
plaintiff’s special interrogatory  in- 


quiring whether motorist was guilty 
of willful, wanton and malicious mis- 
conduct in operation of automobile be- 
fore and at time of accident was er- 
ror.—Paul v. Garman, 34 N.H.2d 884, 
310 Dl.App. 447. 


Ohio App. In automobile accident 
ease, defendant’s interrogatory inquir- 
ing, if jury answered another inter- 
rogatory in affirmative, whether de- 
fendant could have foreseen or reason- 
ably anticipated as probable result of 
contact between automobiles that plain- 
tiff would have received any injuries of 
which plaintiff complained, was prop- 
erly refused as too broad under the 
evidence. Gen.Code, § 11420-17.—Clos 
v. Chapman, 34 N.H.2d 811. 

Tex.Civ.App. In trespass to try title, 
pleadings of plaintiffs’ neighbor who 
bought land from purchaser at trus- 
tee’s sale and evidence were sufficient 
to authorize submission of special is- 
sues as to whether such neighbor was 
an innocent purchaser for value of 
property claimed by plaintiffs to be 
homestead.—Burkhardt vy. Lieberman, 
142 S.W.2d 2838, error granted. 

Tex.Civ.App. Special issues need not 
be phrased in the exact words of plead- 
ings, but there must at least be sub- 
stantial identity of agreement, and 
test is whether the interrogatory sub- 
mits the issue pleaded.—Texas Steel 
Co. v. Rockholt, 142 S.W.2d 842, error 
refused. 

Special issues were not objectionable 
as being without support in pleadings, 
where principal difference . between 
pleadings and issues was that issues 
were so framed as better to set forth 
ultimate facts sought to be established. 
—Texas Steel Co. v. Rockholt, 142 S. 
W.2d 842, error refused. 

Tex.Civ.App. In action for conver- 
sion of floating dredge, where it was 


“not shown that superintendent of orig- 


inal owner from whom plaintiff ac- 
quired dredge had authority to make 
parol gift of dredge to defendant, and 
it was shown that dredge was_ sur- 
rounded by Jands under defendant’s 
eontrol and that defendant refused to 
permit plaintiff to remove it, and there 
was no abandonment of dredge or 
showing that defendant and associate 


act 
fusal to submit issue as to conver 


Al ee ‘ig £ 
had taken posses 0: 
claim of ownership for mor 
years prior to the filing of. 


of dredge by defendant or requested i 

sue as to whether title to dredge - 

to defendant and associate by | 

gift was not error.—Myatt y.. 

143 S.W.2d 205, error dismissed, ju 
; i 


ment correct. 
Tex.Civ.App. In workmen’s 
sation suit, where injuries were 
puted, special issue relating to in. 
was required to be couched in y 
that would cover the injuries bot 
leged and supported by proof. 
& General Ins. Co. v. Richar¢ 
8.W.2d 420, error dismissed, jud 
correct. Ce Ric 
'Tex.Civ.App. In action for alightin 
street car passenger’s injuries alleged] 
resulting from negligence of motor 
in raising step, trial court proper 
fused to submit issue of new an 
dependent cause where evidencé 
not raise such issue.—Dallas R 
& Terminal Co. v. Goss, 144 S.W. 
Tex.Civ.App. In action by tr 
concern’’s employee against oil y 
drilling company for injuries sustair 
when plug from steam manifold 
mud pump blew out, where the 
no evidence raising issue of 
risk and relationship of master 
servant did not exist between the pla 
tiff and defendant, refusal of reque: 
submission of issue of assumed - 
was not error.—Portilla Drilling Co. 
Miller, 144 8.W.2d 936, error dism 


judgment correct. 

Tex.Civ.App. Answers return 
sues submitted without s1 
pleadings were i i 


collided with the rear of automobile in 
which plaintiff was riding, where there 
was no evidence raising issue of w es 
er plaintiff was keeping proper lo 
for other vehicles on the highway 4 
mediately before the collision, subn S- 
sion of an issue as to whether plaintit 
was keeping a proper lookout was 
justified, and trial court correctly di 
garded jury’s finding on the issue- 
Sage v. Smith, 145 S.W.2d 308, « 
dismissed, judgment correct. 
Vex.Civ.App. In action for i 
to crops and land resulting from ci 
negligence in diverting waters of ar 
er submitted on special issues, refusal — 
to submit special issue of unavoidabl 
accident was not error where there w 
no evidence warranting such subm 
sion.—City of Corpus Christi v. Mc 


Tex.Civ.App. In mortgagor’s “suit 
against mortgagee and one to whom 
mortgagee sold mortgaged tractor and 
trailer after purchasing them from p 
chaser at foreclosure sale, plaint 
unverified denial of allegation of mort-_ 
gagee’s vendee that plaintiff signed and 
placed in mortgagee’s hands a certi 
cate of ownership of mortgaged pro 
ty before purchase thereof from m 
gagee in alleged reliance on such ind 
of ownership was insufficient to autho 
ize introduction of evidence supporti 
such denial or submission of i 
thereon to jury, though no exception 
was directed to its insufficiency, and 
evidence received without objection in 
support of such plea could not be con- 
sidered. Rev.St.1925, art. 2010.—Lang — 
v. Harwood,-145 S.W.2d 945. ; 

Tex.Ciy.App. Submission of issues in 
general language that permits jury to 
find that plaintiff sustained injuries 
which were not alleged, but upon which 
there was testimony, is reversible error, 
since plaintiff can recover only upon 
the cause of action which he alleges.— 
Southern Underwriters v. Dykes, 145 
S.W.2d 1105. -¥ 

In compensation case, error in over- 


ruling special exception to _ petition, i 
which alleged ‘‘various internal and ex- 

ternal injuries’ in indefinite language, Ii 
was emphasized by submission of issue , 


on whether workman sustained “any 
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personal injuries”, and submission of 
such issue was error.—Southern Under- 
writers vy. Dykes, 145 8.W.2d 1105. 
- Tex.Civ.App. In workmen’s compen- 
sation suit, special issue whether jury 
found from preponderance of evidence 
that employee accidentally sustained 
personal injuries on or about a cer- 
tain date was not objectionable as al- 
lowing jury to consider injuries plead- 
ed but not proved, in view of court’s 
definition of preponderance of eyidence 
ag meaning greater weight and degree 
of eredible testimony before jury.— 
Southern Underwriters v. Mowery, 147 
S.W.2d 834, error dismissed, judgment 
* correct. é arg 
ss» Fex.Civ.App. Special issue inquiring 
whether timber being carried by com+ 
pensation claimant and fellow workman 
at time of claimant’s injury was 
dropped by the fellow workman was 
not objectionable on ground that it was 
too broad and permitted jury to give 
affirmative answer based upon any tes- 
_timony introduced before them, regard- 
‘less of whether it was supported by 
me ache pleadings.—Maryland Casualty 
Co. v. Abbott, 148 S.W.2d 465, error 
ismissed, judgment correct. 
Special issue inquiring whether al- 
leged injury sustained by compensation 
- elaimant occurred when fellow _work- 
man dropped timber being carried by 
him and claimant, if jury found tim- 
ber was carried by them, was not ob- 
jectionable on ground that it was too 
Boeoad and permitted jury to give af- 
‘firmative answer based upon any testi- 
‘ ony introduced before them, regard- 
less of whether it was supported by the 
- pleadings.—Maryland Casualty Co. v. 
_ Abbott, 148 S.W.2d 465, error dis- 
rissed, judgment correct. e 
Special issue inquiring whether jury 
found that on a certain date compensa- 
tion claimant suffered an injury to his 
back and other parts of his spinal 
column was not objectionable on 
- ground that it was too broad and per- 
mitted jury to give affirmative answer 
based upon any testimony introduced 
before them, regardless of whether it 
was supported by the pleadings.—Mary- 
 jJand Casualty Co. v. Abbott, 148 S.W. 
2d 465, error dismissed, judgment cor- 
rect. . 
; Tex.Civ.App. Where there was no 
-_ eyidence in personal injury action rais- 
ing the issue of unavoidable accident, 
the trial court properly refused to sub- 
mit that issue on a request by defend- 
ant to do so.—Texas & Pac. Ry. Co. v. 
Cassaday, 148 S.W.2d 471, error dis- 
- missed, judgment correct. 
-- Yex.Civ.App. In action on note, re- 
fusal to submit a requested issue based 
on theory that failure of payee to pay 
eff certain claims as agreed at the time 
note was executed amounted to total 
failure of consideration of the note was 
‘not error where the evidence did not 
support the theory advanced.—Edwards 
vy. McCorkle, 148 S.W.2d 888. 
Tex.Civ.App. Where the defense of 
joint enterprise was not raised by tes- 
timony in action for injuries, refusal to 
submit special issue covering such de- 
fense was not error.—Horne Motors v. 
Latimer, 148 S.W.2d 1000, error dis- 
missed, judgment correct. : 
Refusal to give requested special is- 
sues not raised by evidence was not 
error.—Horne Motors v. Latimer, 148 
$.W.2d 1000, error dismissed, judgment 
correct. 
Tex.Civ.App. In action by mortga- 
gee bank against buyers of mortgaged 
eattle for conversion, special issue held 
not improper because limiting jury, in 
determining bank’s consent to sale of 
eattle, to question whether bank’s vice 
president consented, where evidence re- 
lating to consent of bank was confined 
: strictly to vice president.—Lawson v. 
= First Nat. Bank of Rotan, 150 S.W.2d 
: 279, error dismissed, judgment correct. 
t Tex.Civ.App. Where evidence did not 
support a finding favorable to defend- 
ant on defendant’s special requested is- 
sue, the trial court correctly refused to 
submit that issue—Nunn v. Daly, 150 
S.W.2d 834, error dismissed, judgment 
correct. 

Tex.Civ.App. Special issues on ei- 
ther negligence or contributory negli- 


ay 
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gence should be restricted to the spe-— 


cific acts of negligence raised by the 
pleadings and _ evidence.—St. ~ Louis 
Southwestern R. Co. of Texas v. Dan- 
iel, 151 S.W.2d 877. 

Tex.Civ.App. In action against sher- 
iff, his surety and deputy, for death 
of one prisoner at hands of others, 
where evidence showed without dis- 
pute that deceased could have been 
put in the hold-over corridor without 
disturbing juvenile prisoners, and that 
by climbing a flight of steps other 
space was available for detention of 
decedent who had been arrested only 
for drunkenness, without the neces- 
sity of placing decedent in compart- 
ment with vicious criminals armed 
with blackjacks, refusal to submit re- 
quested issue whether decedent was 
placed in the only available compart- 
ment in the jail was not error.— 
Browning v. Graves, 152 S.W.2d 515, 
error retused. 

Tex.Civ.App. Where inquiries con- 

tained in special issues were not sup- 
ported by. the pleadings and were not 
limited to the time when plaintiff al- 
leged she received injuries from car- 
bon monoxide poisoning, special issues 
were improper.—Lone Star Gas Co. v. 
Lazzara, 152 S.W.2d 824. 
, Fex.Civ.App. In submitting cases to 
jury upon special issues, trial court 
has duty to confine the jury to the spe- 
cific acts of negligence alleged in the 
petition.—Panhandle & S. F. Ry. Co. 
v.. Villarreal, 153 S.W.2d 350. 

Tex.Civ.App. Issues must be con- 
fined to the particular contributory 
negligence pleaded and must not be on 
the weight of the evidence—Clowe & 
Cowan v. Morgan, 153 S.W.2d 863. 

Tex.Civ.App. Where special issues 
requested to be submitted were pre- 
sented to the court on one piece of pa- 
per or en masse and first special issue 
requested wag contained in the court’s 
main charge, and the third special is- 
sue had no reference to the controver- 
sy and the second special issue was 
immaterial, trial court did not err in 


refusing to submit special issues.—Wil-- 


lard v. Whitaker, 153 S.W.2d 878. 
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: D Ap Objection to special 
issue inquiring whether jury - found 
from preponderance of evidence that 
loaded truck was owned or operated 
by defendant at time, place, and occa- 
sion complained of by plaintiff should 
have been sustained because issue sub- 
mitted more than one distinct and sep- 
arate question of fact——Empire Gas & 
Fuel Co. v, Muegge, 143 S.W.2d 763, 
reversing 116 S.W.2d 758. 

Objection to special issue inquiring 
whether jury found from  preponder- 
ance of evidence that defendant, its 
employees, servants, or agents, blocked 
underpass on highway, at time, place, 
and occasion complained of, with truck 
loaded with ditching machinery, should 
have been sustained because issue sub- 
mitted more than one distinct and sep- 
arate question of fact—Empire Gas & 
Fuel Co. vy. Muegge, 143 §.W.2d 763 
reversing 116 S.W.2d 758. 


Tex.Com.App. Where the evidence 
raises an issue that injuries were re- 
sult of unavoidable accident, defend- 
ant has right under general denial to 
have such issue separately submitted 
to jury in manner casting on plain- 
tiff burden of proving that injuries 
were not result of such accident.— 
Hicks v. Brown, 151 S.W.2d 790, 136 
Tex. 399, modifying 128 S.W.2d 884. 

Several separate acts claimed to be 
sole proximate cause of injury should 
not be submitted in one issue.—Hicks 
v. Brown, 151 S.W.2d 790, 136 Tex. 
399, modifying 128 S.W.2d 884, 

Tex.Civ-App. In suit for damages to 
automobile, special issues which sub- 
mitted question of whether defendants’ 
driver failed to yield rigat of way or 
to stop before entering intersection, or 
attempted to cross street after plain- 
tiffs’ automobile had entered it, and 
which also. submitted questions of 
whether such acts were negligent and 
whether they were proximate causes of 
damage to plaintiffs’ automobile, were 
“multifarious” and “duplicitous” and 


Tex.Com.App. 
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violative of statute requiring court t 
submit each issue separately and te _ 
procure separate findings from jury 
thereon. Rev.St.1925, art, 2189,—Tin- 
ney y. Williams, 144 S.W.2d 344. 

Tex.Civ.App. In workmen’s compen- 
sation suit, where whether claimant re- 
ceived accidental injuries and whether 
claimant was working on specified lease 
at time alleged were controverted is- 
sues, special issue inquiring whether 
jury found that claimant sustained ac- 
cidental injuries while working on such 
lease at such time was erroneous as be- 
ing too general and inclusive, in that , 
jury was not required to consider only 
injuries that were alleged and in that 
the issue was on weight of evidence be- 
cause it assumed that claimant sus- 
tained injuries and merely inquired 
whether they were sustained while 
claimant was working on the named 
Jease.—Traders & Ceneral Ins. Co. v. 
Richardson, 144 §.W.2d 420, error dis- 
missed, judgment correct. 

In workmen’s compensation — suit 
where issues as to whether claimant 
sustained accidental injuries and as 
to whether he was working on named 
lease at time alleged were both con- 
troverted issues, special issue inquir- 
ing whether jury found that claimant 
sustained accidental injuries while 
working on such lease at such time 
was “multifarious” in that it inquired 
as to both controverted issues.—Trad- 
ers & General Ins. Co. v. Richardson, 
144 S.W.2d 420, error dismissed, judg- 
ment correct. 


Tex.Civ.App. In employee’s suit to 
set aside award by Industrial Accident ~ 
Board, issues inquiring whether jury 
found that employee sustained injuries 
to his eye, ear and head as a direct and 
natural result of being struck by a 
pine knot, which allegedly flew up and 
struck employee while employee was 
trimming a log in course of employ- 
ment, were not objectionable as being 
“duplicitous”, under the evidence. Ver- 
non’s Ann.Civ.St. art. 8306 et seq.— 
United Employers Casualty Co. yv. Lee, 
146 S.W.2d 320, error dismissed, judg- 
ment correct. 

»Tex.Civ.App. In action for damage 
to land because of overflow and dis- 
charge of waste oil and material from 
defendant’s gasoline plant and _ pipe 
lines, special issues as to whether water 
in tank on plaintiff's land became pol- 
luted by waste oil or material, drip oil 
or gasoline flowing therein, whether de- 
fendant permitted such waste oil, etc., 
to flow from such plant and pipe lines 
into tank and was negligent in so do- 
ing, whether such negligence was proxi- 
mate cause of injuries complained of, 
and what was total damage from such 
cause, were “duplicitous” or ‘“multi- 
farious’’ as seeking to elicit findings on 
issues pleaded as elements of different 
grounds of recovery.—Rudco Oil & Gas 

o. v. Lemasters, 146 S.W.2d 806. 

Where alleged cause of action consists 
of more than one ground of recovery, 
issues constituting elements in differ- 
ent grounds of recovery may not be 
combined and submitted as single issue 
over timely objection that it is du- 
plicitous and multifarious.—Rudco Oil 
& pes Co. v. Lemasters, 146 S.W.2d 


Tex.Civ.App. Special issue in work- 
men’s compensation suit inquiring as 
to what percentage, if any, of em- 
ployee’s present incapacity was not at- 
tributable to or connected with or 
caused by previous injuries was “du- 
plicitous.’—Southern Underwriters  y. 
Mowery, 147 S.W.2d 834, error dis- 
missed, judgment correct. 

Tex.Civ.App. Special issue whether 
jury found that within 91 days after 
loss of automobile by theft, if any, 
insurer had actual knowledge of place, 
time and cause of loss of owner, the 
sound value thereof, and amount of 
loss thereto, all encumbrances on auto- 
mobile, and other insurance covering 
automobile, though it embraced numer- 
ous elements of fact, presented only 
one ultimate controlling issue whether 
insurer had actual knowledge of infor- 
mation required in a proper proot of 
loss, and was not objectionable as “du- 
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ons i 
‘ges and discrimination on elec- 
( rrent furnished was whether 
consumer was similarly situated to oth- 
er consumers who were admittedly 
charged a different rate, and that issue 


involved several factual elements nec- 


essary to be grouped together or con- 
sidered collectively as composing ‘‘ma- 
terial billing factors” which, it was 
agreed, were controlling in determina- 
tion of the issue, use of term “material 
‘billing factors” in issues submitted to 
jury did not render issues ‘‘duplicitous” 
because term included a number of 
different factors. Rev.St.1925, art. 
1438.—Texas Power & Light Co. v. 


_Doering Hotel Co., 147 S.W.2d 897. 


Tex.Civ.App. In action against tele- 
phone company for value of plaintiff’s 
mules which escaped from _ pasture 
onto highway through gap which com- 
pany made in plaintiff’s fence and neg- 
ligently failed to repair, and as a prox- 
imate result mules were struck on 
highway by passing automobile and 
killed, issue whether negligence, if 
any, of defendant in failing to repair 
plaintiff’s fence was proximate cause 
of mules escaping from inclosure and 
being killed, was not objectionable as 
multifarious.—Southwestern Bell Tele- 
phone Co. v. Humphries; 147 S8.W.2d 
971, error dismissed, judgment correct. 

Tex.Civ.App. A special issue, an- 
swerable yes or no, inquiring if plain- 
tiff believed and relied on the promise 
of defendant’s claim agent to reopen his 
settlement with defendant under certain 
named conditions, was “duplicitous’’. 
Rey.S8t.1925, art. 2189.—Texas & Pac. 
Ry. Co. v. Cassaday, 148 S.W.2d 471, 
error dismissed, judgment correct. 

A special issue, answerable yes or no, 
inquiring if plaintiff was induced to 
“sign” and ‘‘cash’’ a check of defendant 
for personal injuries because of mis- 
representations that defendant would 
reopen his settlement under certain 
named conditions, was “duplicitous”. 
Rey.St.1925, art. 2189.—Texas & Pac. 
Ry. Co. v. Cassaday, 148 S.W.2d 471, 
error dismissed, judgment correct. 

A special issue, answerable yes or no, 
inquiring if plaintiff in personal in- 
jury action was able, at the end of five 
or six months, to resume his work as 
a “brakeman” or ‘“‘switchman’’, was 
‘duplicitous’. Rev.St.1925, art. 2189,.— 
Texas & Pac. Ry. Co. v. Cassaday, 148 
S.W.2d 471, error dismissed, judgment 
correct. 

Tex.Civ.App. In broker’s action for 
commission on sale price of realty, spe- 
cial issue submitted to jury as to 
whether any officer or agent of defend- 
ant corporation employed plaintiff dur- 
ing certain year to sell such realty and, 
if so, whether such officer or agent had 
authority to employ him, agreed to pay 
him commission, and acted within his 
authority in so agreeing, were improp- 
er as multifarious, if year stated be 
considered immaterial and issues con- 
strued as including transactions by 
plaintiff with both defendant’s president 
and agent in preceding year.—South- 
land Life Ins. Co. v. White, 149 S.W.2d 
218. 

Tex.Civ.App. Where evidence in com- 
pensation proceeding indicated that 
two separate injuries to the same or- 
gan contributed to producing disease 
which caused disability, the two inju- 
ries together constituted the final ulti- 
mate issue and it was therefore proper 
to group the fact issues, necessary to 
make up the ultimate issue, in a single 
inquiry.—Traders & General Ins. Co. v. 
Turner, 149 S.W.2d 593, error dis- 
missed, judgment correct. , 

Where a group of facts are relied up- 


on to make up the ultimate issue, it is 


not only permissible, but often indis- 
pensable to group them and present 
them in a single inquiry, to enable 
court to ascertain if the ultimate end 
sought has been_ established.—Traders 


& General Ins. Co. v. Turner, 149 S. 
W.2d 593, error dismissed, judgment 
correct. 


Tex.Civ.App. In action on fire insur- 


ance policy covering truck damaged by 


er’s suit to recover for 


to 
Home Ins. 
oie 
Tex.Civ.App. In physician’s action 
against drilling company for medical 
and surgical services rendered com- 
pany’s injured employee, issue requiring 
one answer of ‘Yes’ or ‘No” and in- 
quiring whether company’s authorized 
agent requested physician to go to hos- 
pital to which employee had been taken 
and to render such medical services as 
employee needed, and promised physi- 
cian that company would pay for such 
services, was “duplicitous” and present- 
ed two necessary and contested issues 
of fact—Clay Drilling Co. v. Furman, 
150 S.W.2d 869. 


The submission of a “duplicitous” or 


“multifarious” issue, that is, an issue 
presenting two or more controverted 
ultimate fact issues, one of which might 
be answered “Yes” and the other “No”, 
is erroneous, at least where a_timely 
objection is interposed.—Clay Drilling 
Co. v. Furman, 150 S.W.2d 869. 

Tex.Civ.App. 
iff, his surety, and deputy, for death 
of one prisoner at hands of another, 
special issue whether sheriff was neg- 
ligent in not “discovering and remoy- 
ing” blackjacks in jail at time fatal as- 
sault was made was not subject to ob- 
jection that it was “multifarious”, 
since a finding of negligence in not 
discovering and in not removing black- 
jacks was necessary to determine the 
ultimate issue of negligence.—Brown- 
ing v. Graves, 152 S.W.2d 515, error re- 
fused. 

Tex.Civ.App. In action for alleged 
wrongful death as result of collision 
occurring at night between station 
wagon in which deceased was riding 
and defendant’s parked truck, plain- 
tiffs’ requested special charge under- 
taking to have jury answer if truck 
had a clearance light visible under or- 
dinary atmospheric conditions at 500 
feet, and without having in lieu thereof 
a reflector conforming in color and 
marginal location to a clearance lamp 
visible at 200 feet when opposed by a 
light of an automobile displaying law- 
ful undimmed lights at night on an 
unlighted highway, was not in proper 
form, in that it submitted two issues 
in one.—Zepeda v. Moore, 153 8.W.2d 
212, error CU eerae 


N.C. In mortgage foreclosure suit, 
with defense that quantity of timber 
had been cut off mortgaged premises 
by mortgagee for his own benefit and 
that timber cut should be credited upon 
purchase money mortgage issue sub- 
mitted. to jury which assumed that 
mortgagee would not be liable to mort- 
gagor unless cutting at his instance 
and through his agency was without 
consent of mortgagor was erroneous as 
not expressive of real issue raised by 
pleadings and evidence, since if timber 
was cut under authority of mortgagee 
for his benefit with or without consent 
of mortgagor liability would ensue, 
nothing else appearing.—Brown y. Dan- 
jel, 13 S.H.2d 623, 219 N.C. 349. 

Tex.Civ.App. In suit for damages to 
plaintiffs’ automobile caused by colli- 
sion with automobile owned by defend- 
ants and driven by another, where 
plaintiffs alleged that driver was de- 
fendants’ agent but did not offer proof 
of agency, special issues submitted to 
jury, which issues assumed that the 
driver was defendants’ agent and that 
defendants were responsible for his 
eonduct in connection with the colli- 
sion, were erroneous.—Tinney v. Wil- 
liams, 144 S.W.2d 344. 

Tex.Civ.App. Under an _ affirmative 
defense that another company was a 
joint adventurer with the company in- 
sured by defendant against claims for 
compensation, submission of a special 
issue assuming that compensation 
claimant was an employee of the _ in- 
sured was erroneous.—Southern Under- 
writers v. Waddell, 144 S.W.2d 637. 

Tex.Civ.App. In action for hernia 
sustained by employee lifting pipe, spe- 


In action against sher-- 


lift the pipe: where facts of relat: 
employer and employee, that emplo 
was in course of his employment 
that engine furnished for purpose 
lifting the pipe was defective, were | 
tablished as a matter of law.—Bu 
v. Weaver, 145 S.W.2d 251, error dis 
missed, judgment correct. P 4 
Tex.Civ.App. In borrower’s actior 
conversion of collateral stock, sub 
sion of special issue as to whether ban 
and borrower agreed that bank would 
pay money to broker for stock which 
borrower wished to purchase only upo 
delivery to the bank of the stock inten 
ed to be purchased was not errone 
on ground that submitted issue assu 
as fact that there was an agreeme’ 
with reference to time of payment fo 
stock and that such matter was on 


disputed if not an immaterial m 
that pedestrian ran across hig wee 
after striking another with a cocoanut. 
—Peden Iron & Steel Co. v. Claflin, 146 
S.W.2d 1062, error dismissed, judgment 
correct. 
Tex.Civ.App. In action to set 
order of Industrial Accident Boa: 
approving compromise settlement 
employee’s claim of $35, sio 
issue to determine whether at the tim 
employee signed the release he was § 
mentally incapacitated that he d 
know and understand the nature an 
fect of the instrument he was a 
was not error ag being on weight 
evidence and as assuming the existence 
of mental incapacity. Vernon’s Ann,Ciy 
St. art. 8306 et seq.—Imperial Under 
writers v. Dillard, 146 S.W.2d 11 
error refused. - 
Tex.Civ.App. Where court in props 
form submitted issue fixing speed 
automobile, submission of special 
as to whether operation of automobi 
in excess of 45 miles per hour within © 
corporate limits of qa town was pr a 
imate cause of collision was not er oe 
as assuming a controverted fac 
Horne Motors y. Latimer, 148 §.W.2d. 
1000, error aismissed, judgment correct. 


Tex.Civ.App. In action for injuries 
sustained by passenger in alightin i 
from bus as result of driver’s alleged — 
negligence in causing bus to move as” 
passenger was alighting, submission of 
an issue which assumed that the bus _ 
did move at the time the passenger was 
alighting was erroneous as being on the © 
weight of the evidence.—Beaumont City 
Lines v. Humphrey, 149 S.W.2d 256. — 

In action for injuries sustained by 
passenger as result of bus driver’s a 
leged negligence in causing bus 
move while passenger was alighting, — 
sue assuming that driver caused the 
bus to start, and inquiring whether 
such act was negligence on the part 
of the driver, was erroneous as bei 
on the weight of the evidence.—Bea 
mont City Lines vy. Humphrey, 149 S. 
W.2d 256. on 

YTex.Civ.App. In suit for husband’s 
death arising out of automobile colli- 
sion where undisputed evidence showed 
that loss was sustained because of 
death, virtual assumption of that as a 
fact in special issue on amount of dam- 


“Oss 


‘(ae 


ages was not erroneous.—Younger 
Bros. v. Ross, 151 S.W.2d 621, error 
dismissed. 


Tex.Civ.App. In action for wages al- 
legedly due and unpaid, special issues ‘ 
inquiring whether employer and em- fe 
ployee had entered into an agreement 
fixing rate of wages, and if they had 
done so inquiring as to the rate fixed, 
were not improper for want of plead- 
ing or evidence on which to base them, 
or on ground that court assumed and 


Se ae , uel ae Vinee 


Pane 


found that same rate of wages was in 
effect until termination of employment. 
-  —Craddock vy. McAfee, 151 S.W.2d 936. 


; 946 
- Tex.Civ.App. is error to submit 
single issue to jury more than once. 
—Ellis v. Lewis, Teoh i ee 294. 


pay 
Mass. A request, not supported by 
agreed statement on which case was 
- tried, cannot be given.—Springfield 
Acceptance Co. v. Laroumis, 29 N.E.2d 
W255. 


§ 949 é 
i In action for injuries sustained 
in automobile collision at intersection, 
- jury’s answer, that it did not know at 
hat speed plaintiff's automobile en- 
‘tered the intersection, did not indicate 
that jury was not dealing fairly with 
he evidence, where there was no evi- 
ence from which the jury could have 
answered the question.—Sawhill vy. 
Casualty Reciprocal Exchange, 107 P. 
2d 770, 152 Kan. 735 


question 
ordinary 


that plaintiff was negligent, since the 
burden was on the defendants to prove 
that plaintiff was negligent.—Sawhill v. 
Casualty Reciprocal Exchange, 107 P. 
1d 770, 152 Kan. 735. ‘ 
Kan. Where plaintiff testified that it 
“not more than a second between 
time he saw defendant’s automobile 
pass intersection and time of collision, 
 {t was not improper for jury to answer 
question whether plaintiff did anything 
fo ‘ayoid collision other than lift ‘his 
yot from accelerator after he actually 
saw headlights of defendant’s automo- 

ile, “No, he did not have time’, even 
. though question could have been an- 

-swered simply ‘‘No’’.—Duncan_ y. Bran- 
‘son, 110 P.2d 789, 353 Kan. S4 anise 

The jury’s answer to special question 
_ that center of collision between plain- 

’s and defendants’ automobiles was 
south of center of highway was not im- 
- proper because of use of words “center 
of collision”.—Duncan vy. Branson, 110 
3 2d 789, 153 Kan. 344. i 

_ The jury’s answer to special question 

whether plaintiff could have avoided 
llision by turning to the right after 
it became apparent or should have be- 
come apparent to him that he was in 
position of peril was not improper 
because of use of words ‘‘not after he 
‘knew he was in a position of neril’ 
r the word ‘‘No’.—Duncan v. Bran- 

110 P.2d 789, 153 Kan. 344. 
Ohio App. A “special verdict”? is one 
by whieh the jury finds facts only as 
established by the evidence, and_ it 
- must so present such facts, but not the 
-, eyidence to prove them that nothing 
remains for the court but to draw 
from the facts found conclusions of 
law. Gen.Code, § 11420-14.—Weaver 
v. Weaver, 35 N.H.2d 173. 

In action on note which allegedly 
was to become due on_  defendant’s 
' breach of written contract which con- 
mie tained reciprocal promises, special ver- 
diet which submitted fact of breach by 
‘ defendant but did not submit facts re- 

garding plaintiff's breach, constituted 
- a submission of only a part of facts 
and did not constitute a sufficient basis 
for judgment for either party.—Weay- 
er v. Weaver, 35 N.H.2d 178. 
Where verdict comprehends special 
findings of fact upon only a part and 
not all the issues made by the plead- 
ings, it does not alone constitute suffi- 
 eient basis for a judgment for either 
party.—Weaver v. Weaver, 35 N.H.2d 
173 


, 


———s«sFex.Civ.App. Where jury’s answers 
to special issues established necessary 
causal connection between injury sus- 
tained by employee in automobile acci- 
dent in course of his employment and 
the streptococcic infection which 
caused his death, and also that death 

of employee would not have occurred 

at time it did occur except for entry of 
infection through abrasion of his leg, 


DRIAL 


trial court properly e 


ntered judgment 


affirming award of Industrial Accident 


Vernon’s Ann.Civ.St, art. 8306 
y Ins.) Coy. 


Board. : 

et seq.—Texas Indemnit 

Smith, 143 S.W.2d 448. 
Tex.Civ.App. 


In salesman’s action on 
agreement of employer, allegedly made 
by its sales manager, to pay commis- 
sion to salesman on sales made in his 
territory during period in which sales- 
man was disabled, wherein authority 
of the manager to make the agreement 
and ratification of the agreement were 
in issue, but were not submitted to the 
jury, and no request was made for 
their submission, the jury’s answer to 
special issue submitted, that the agree- 
ment had been made, was an incom- 
plete verdict, and it was not the minis- 
terial duty of the trial court to enter 
judgment on such verdict, and refusal 
to do so was not “fundamental error’. 
—Rodriguez v. Higginbotham-Bailey- 
Logan Co., 144 S.W.2d 993. 
_ Tex.Civ.App. In motorist’s action for 
injuries sustained in collision resulting 
when on-coming motorist attempted to 
pass another automobile, where several 
acts of negligence on the part of on- 
coming motorist were pleaded and sub- 
mitted to the jury which found that 
on-coming motorist was guilty of neg- 
ligence in attempting to pass other au- 
tomobile and that such negligence was 
sole proximate cause of accident, motor- 
ist was entitled to judgment.—Chance 
v. Warlick, 145 S.W.2d 283, error dis- 
missed, judgment correct. 
Tex.Civ.App. A jury should answer 
each special issue as it finds facts 
from evidence, without regard to effect 
on judgment. Rev.St.1925, art. 2189. 
—State v. Layton, 147 S.W.2d 515. 
Tex.Civ.App. A jury finding desig- 
nating a certain amount of money in 
answer to special issue inquiring what 
was reasonable cost of making neces- 
sary repairs so as to put automobile in 
as good condition as it was before colli- 
sion was insufficient basis for judgment 
for plaintiff where there was no evi- 
dence nor finding that value of automo- 
bile, after being repaired, was not en- 
hanced over condition that automobile 
was in prior to collision.—Yellow Cab 
& Transfer Corporation v. Warren Co., 
148 S.W.2d 209. 


Tex.Civ.App. Jury’s findings on hear- 
ing of a plea of privilege in action for 
death of motorist resulting from a col- 
lision with truck that truck driver was 
operating truck at an excessive rate of 
speed, that he was operating truck on 
the left side of highway, and that the 
left side of the highway was not clear 
and unobstructed for a distance of at 
least 50 yards ahead, established com- 
mission of a “crime’’, under penal stat- 
utes, and warranted bringing action for 
death in county where collision oc- 
curred under subdivision 9 of the venue 
statute. Vernon’s Ann.Civ.St. art. 1995, 
subd. 9; Vernon’s Ann.P.C. arts. 801, 
827a, § 8—Brandon v, Schroeder, 149 
S.W.2d 140. j 
§ 951 

Tex. The jury’s answers ‘to special 
issues must be made without regard to 
legal effect of answers on judgment to 
be rendered and relation of any answer 
to other issues submitted. Rey.St. 
1925, art, 2189.—Citv of Amarillo |v. 
Huddleston, 152 S.W.2d 1088, revers- 
ing Huddleston y. City of Amarillo, 
131 S.W.2d 1095. 


Tex.Civ.App. In suit to try. title, 
jury’s affirmative answers to special is- 
sues inquiring whether jury found that 
cefendant used or enjoyed the land for 
ten years continuously before certain 
date, and whether jury found that de- 
fendant held the land in adverse pos- 
session before such date, did not en- 
title the defendant to judgment, since 
mere use and enjoyment of premises 
was not enough to establish a limita- 
tion title—Vaughn y. Gulf Ins. Co., 151 
S.W.2d 227. 

§ 952 
Tex.Civ.App. The requirement that 
issues raised by pleading and evidence 
be submitted to jury means that is- 
sues must be answered in such manner 
as to apprise trial court of what the 
jury intended to find the facts to be.— 


Tex 


8. 


as & N. O 
ae 229) Ripe Pale ie 3,2 . 
t ; § 953) nad Pela 
Kan. Where petition in automobile 
collision case alleged that defendant 
approached plaintiff at 75 miles an 
hour, a finding that defendant was 
driving at an unlawful speed was suffi- 
cient. Gen.St.1935, 8-122.—Duncan_ y. 
Branson, 110 ane Oat 153 Kan. 344. 

5: 


§ 

Ohio App. The questions of fact 
covered by a special finding are those 
which will establish ultimate and de- 
terminative facts, and the answers to 
be returned are those whose_ le- 
gal effect may be, when considered . 
with the other facts fouxd, to show 
whether the general verdict resulted 
from an erroneous application of law.— 


Gearhart v. Columbus Ry., Power & 
Light Co., 29 N.H.2d 621, 65 Ohio 
App. 225. 


§ 958 

Tex.Com.App. In action for injuries 
sustained by 7-year old boy while play- 
ing on railroad push car based on 
“attractive nuisance” doctrine, wherein 
jury found that railroad should have 
anticipated presence of children on 
prem ires. a finding that push car had 

een habitually used for play in the 
railroad yards by children of tender 
years with knowledge of railroad was 
not essential to plaintiff's recovery.— 
Vanover vy. Henwood, 150 S.W.2d 785, 
136 Tex. 348, reversing Henwood v. 
Vanover, 126 S.W.2d 1036. 

Tex.Civ.App. Where there is no con- 
flict in answers to issues submitted to 
jury, fact that certain issues were not 
answered does not necessarily render 
the judgment void where the issues an- 
swered decide the essential question 
upon which the merits of the cause de- 
pends, and support the judgment ren- 
dered.—Lamb v. Isley, 143 S.W.2d 202. 
Error refused. 

Tex.Civ.App. In suit to set aside 
two deeds to mineral interest, wherein 
one of defendants filed a cross-action 
in trespass to try title and jury did 
not answer all special issues propound- 
ed to it, trial judge acted within his 
discretion in ordering a mistrial.— 
Firestone v. Hall, 143 S.W.2d 797. 

Tex.Civ.App. In action to recover 
from bank funds deposited to credit of 
cotton buyer and by bank applied to 
payment of buyer’s indebtedness to 
bank, where jury failed to agree on 
special issue submitting question of 
whether the deposit was accepted by 
bank with understanding it was to be 
held for particular purpose of paying 
checks issued by buyer, for cotton, un- 
less evidence showed as a matter of 
law that the issue should have been an- 
swered in affirmative, trial court erred 
in rendering judgment against the 
bank.—Virst Nat. Bank of Schulenburg 


v. Winkler, 146 S.W.2d 201, error 
granted. 
Tex.Civ.App. In suit to foreclose 


mechanic’s lien as against purchasers 
of lot and their vendor, who filed cross- 
action to foreclose vendor’s lien, where 
jury failed to answer material and ulti- 
mate issue, submitted to them, as to 
whether vendor represented to plaintiff 
that lot was paid for, so as to estop 
vendor to assert priority of his lien, a 
mistrial should have been entered.— 
Owings v. Porter, 150 S.W.2d 141, er- 
ror dismissed, judgment correct. 
§ 962 

Ind.App. Interrogatories which have 
been answered ‘‘No evidence’ need not 
be resubmitted even if request for re- 
submission is made.—Chicago & Brie 
R. Co. v. Patterson, 34 N.E.2d 960. 

Tex.Civ.App. Under statute authoriz- 
ing trial court to direct reformation of 
an informal or defective verdict, or to 
return the jury for further delibera- 
tion, where verdict is not responsive to 
issues submitted, upon failure of jury 
to answer a material issue, trial court 
could orally instruct jury to return to 
their room and answer unanswered in- 
terrogatory. Vernon’s Ann.Civ.St. art. 
2207.—Traders & General Ins. Co. v. 
Boyd, 146 8.W.2d 488, error dismissed, 
judgment correct. 

Tex.Civ.App, The statute providing 


i 


\j 
tained parti 
nd and then did not 


special issue. Vernon’s Ann.Civ.St. art. 
2198.—Southern Underwriters v. Mow- 
ery, 147 S.W.2d 834, error dismissed, 
judgment correct. 


§ 963 

Tex.Civ.App. Where plaintiff alleged 
that city was negligent in failing to 
erect a barricade or warning around 
hole where employee was working and 
in failing to furnish reasonably safe 
place to work, and jury found in re- 
sponse to special issues that city was 
not negligent in failing to maintain a 
barricade around the hole and that dirt 
barricade around the hole was of itself 
sufficient warning of existence of the 
hole, and that city failed to furnish a 
reasonably safe place to work, which 
failure was negligence proximately 
causing employee’s injuries, allegation 
that city failed to provide safe place 
to work and jury’s findings on issues 
submitted under such allegation were 
“conclusions of law’? not supported by 


- facts found and could not support judg- 


ment against city.—Harbin v. City of 
Beaumont, 146 S.W.2d 297, error dis- 
missed, judgment correct. 

Tex.Civ.App. Case being submitted 
on special issues, jury must make find- 
ings of fact from evidence, and court 
must apply law to findings and render 
proper judgment. Rev.St.1925, art. 
2189.—State v. Layton, 147 S.W.2d 515. 

Tex.Civ.App. In suit to recover for 
injuries and to cancel a release con- 
tract, pleadings would not support ju- 
ry’s verdict for plaintiff on ground that 
claim agent orally promised plaintiff 
that if plaintiff did not recover in five 
or six months, the claim would be re- 
opened, and that plaintiff believed that 
statement and relied on it, and was 
thereby induced to sign the release.— 
Texas & Pac. Ry. Co. v. Cassaday, 148 
S.W.2d 471, error dismissed, judgment 
correct. 


§ 964 

Tex. Where the findings on special 
issues are ambiguous court may exam- 
ine not only the issues submitted but 
also the pleadings and the evidence in 
order to arrive at their proper inter- 
pretation, and such verdict so construed 
coustitutes the proper basis for a judg- 
ment, and if conflicting findings can be 
harmonized or reconciled, a judgment 
may be rendered in conformity there- 
with. Vernon's Ann.Civ.St. art. 2211.— 
State v. Hale, 146 S.W.2d 731, modi- 
fying 96 S.W.2d 135. 

Tex. Where jury’s finding in negli- 
gence case that occurrence upon which 
recovery was sought was an accident 
conflicted with further findings that de- 
fendant was negligent and plaintiff 
was contributorily negligent, defend- 
ant’s motion to render judgment in 
its favor should have been denied.—A, 
B. C. Stores v. Taylor, 148 S.W.2d 392, 
dismissing error Taylor v. A. B. C. 
Stores, 145 S.W.2d 294. 

Tex.Civ.App. In determining  con- 
flicts in the findings of a jury it will 
not be presumed that jurors intended 
to return conflicting answers but the 
presumption is to the contrary and 
the court may refuse to strike answers 
on the ground of conflict if there is 
any reasonable basis upon which they 
may be reconciled.—Luck v. Buffalo 
Lakes, 144 §.W.2d 672, error dismissed, 
judgment correct. 

YTex.Civ.App. Where jury’s findings 
in response to special issues are con- 
flicting on material issues, such find- 
ings will not support a judgment for 
either party and a mistrial should be 
declared.—Crysel v. A, W. Fabra Auto 
Supply Co., 145 S.W.2d 293. 

Tex.Civ.App. The conflict in jury’s 
findings which destroys verdict is such 
irreconcilable difference of findings re- 
specting indispensable fact in issue that 
both findings cannot be true, but one or 
the other must necessarily be false.— 
Getzwiller y. Fergeson, 145 S.W.2d 913. 


reconcile apparent co 

swers to material issues i : 
reasonably done in the light of plead- 
ings and evidence——Southern Under- 


ror dismissed, judgment correct. 

It is duty of court upon discovering 
conflicts in findings to point them out 
and retire jury for further considera- 
tion of their answers.—Southern Un- 
derwriters v. Mowery, 147 S.W.2d 834, 
error dismissed, judgment correct. 

Tex.Civ.App. When irreconcilable an- 


swers are given to material issues and 


under instructions of trial court jury 
are unable to reconcile their answers, a 
mistrial should be declared.—Texas & 
N. O. R. Co. v. Young, 148 S.W.2d 229. 

A litigant should not be deprived of 
his right to a submission to jury of 
his grounds of defense simply because 
conflicting answers may be given by 
jury.—Texas & N. O: R.-Co. vy. Young, 
148 S.W.2d 229. 

Where jury makes conflicting answers 
to special issues, and answers are ir- 
reconcilable, trial court may call jury’s 
attention to conflict and require jury 
to deliberate further and remove diffi- 
culty, if possible—Texas & N. O. R. 
Co. v. Young, 148 S.W.2d 229. 

Tex.Civ.App. If there be irreconcil- 
able conflict between material findings 
in the verdict, findings will not support 
a judgment in favor of either a Gr 
Jackson y. McCrary, 148 S.W.2d 942, 
error refused. : 

It is trial court’s duty to reconcile 
apparent conflicts in jury’s answers, i 
it can be reasonably done, in the light 
of the facts of the particular case, the 
pleadings and evidence, the manner in 
which the issues were submitted, and 
in view of the other findings when con- 
sidered as a whole—Jackson v. Mc- 
Crary, 148 S.W.2d 942, error refused. 

Yex.Civ.App. The court is bound to 
reconcile apparent conflicts in jury’s 
findings if such can be reasonably done 
in light of facts, pleadings, and manner 
in which issues were submitted.—Har- 
ris v. New Amsterdam Casualty Co., 150 
S.W.2d 431, error dismissed, judgment 


correct. 

Tex.Civ.App. If findings by 
with reference to a fact material to 
judgment are conflicting, no judgment 
can be entered on either such conflict- 
ing finding.—Gruy v. Reiter Foster Oil 
Corporation, 150 S.W.2d 842. 

The trial court must reconcile an- 
swers of jury to different issues, if con- 
flict in answers is apparent rather than 
real.—Gruy v. Reiter Foster Oil Corpo- 
ration, 150 S.W.2d 842. 

In action for damages for failure to 
develop oil production under mineral 
lease, answers to special issues that de- 
fendants had not developed with rea- 
sonable diligence the land in question 
for the production of oil, and that de- 
fendants could have drilled additional 
wells from which oil could have been 
produced in paying quantities, were in 
irreconcilable conflict with answer to 
special issue that royalty owners would 
have received no money out of their 
royalty interest produced from such ad- 
ditional wells, and would not support 
judgment for  defendants.—Gruy _ v. 
Reiter Foster Oil Corporation, 150 S. 
W.2d 842, 

Tex.Civ.App. Where jury’s answer to 
special issue as originally returned into 
court was in conflict, with answers to 
other issues, the court had duty to point 
out such conflict and retire the jury for 
further consideration of its verdict. 
Vernon’s Ann.Ciyv.St. art. 2207.—United 
Hmployers Casualty Co. v. Summerour, 
151 S.W.2d 247, error dismissed, judg- 
ment correct. 

Tex.Civ.App. Courts will reconcile 
apparent conflicts in answers of jury 
to special issues if it can be reasonably 
done in the light of the pleadings and 
the evidence.—Holt v. International- 
Great Northern R. Co., 152 S.W.2d 472. 

Tex.Civ.App. Where _ there appears 
to be a conflict in findings of fact on 
special issues, all the issues must be 
construed together as a whole, and if, 
when so construed, they admit of more 
than one reasonable construction, trial 
court has power to apply the reason- 
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t can be 


writers v. Mowery, 147 S.W.2d 834, er- . 


jury 


‘Ae ng! 
le construction w R SP 
r \since it) 4 ) 6 cy 
in ans 


ror 
Tex.Civ.App. , 
reconcile if that can be reasonabl 
fected, rather than strain for obsta 
between jury findings.—Josey vy. Ma 
land Casualty Co., 153 S.W.2d 259, | 
ror refused. ee 
§ 965 ; 
Ind.App. A general verdict of 
to which court submitted inte 
tories, will be allowed to stand, 
answers to interrogatories are in 
reconcilable conflict with such verd 
—Shubert v. Thompson, 32 N.E.2d 1: 
In attempt to reconcile jury’ 
swers to interrogatories with its 
eral verdict, all reasonable inten 
and inferences will be indulged i 
of such yerdict.—Shubert v. Th 
32 N.H.2d 120. , 


’ 
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iy 
p aGe<rh, 


cannot control general verdict if t 
are contradictory although verdict 
be in irreconcilable conflict with 
of the answers.—Chicago & Erie 
v. Patterson, 34 N.B.2d 960. _ 
A general verdict for plai: fE 
a sense a finding of all facts nece 
to entitle plaintiff to recover © 
answers to interrogatories affir 
show that such facts do not 
Chicago & i 3 Ania Or 
N.E.2d 960. : Sey 
Kan. A court is always required © 
reconcile and harmonize special fin 
ings with each other and the gener: 
verdict, where reasonably possible © 
do so, and it is not a court’s busi 
to be astute in endeavoring to 
er conflicts between findings or b; 
findings and the general verdict. 
Haney vy. Canfield, 106 P.2d 662, 152 
Kant 1597. ea (fe 
Kan. A general verdict imports. 
finding on all issues in the case not in- 
consistent with special findings, an 
nothing will be presumed in favor 
the special findings. Gen.St.19: 
60-2918.—Jilka v. National Mut. Casu 
alty Co. of Tulsa, 106 P.2d 665, 152. 
Kan. 537. erin TAS 
Special findings shall be given su 
a construction, if possible, as Ww 
bring them into harmony. with 
general verdict. Gen.St.1935, 60 
—Jilka v. National Mut. Casualty Co. 
of Tulsa, 106 P.2d 665, 152 Kan. 537. 
Where special findings cannot b 
reconciled with general verdict and ar 
sufficiently full and complete in them 
selves, judgment must follow 
findings. Gen.St.1935, 60-2918 — 
vy. National Mut. Casualty Co, of 
sa, 106 P.2a 665, 152. Kan 5372 ; 
Kan. A jury’s answers to. speci: 
questions compel judgment contrary 
general yerdict only when they or some 
of them are inconsistent or irrecon- 
cilable with such verdict, which must 
stand if answers are consistent wit 
each other and reconcilable with ver- 
dict.—Chapman vy. Ticehurst, 110 P.2d 
785, 153 Kan. 310 2) 
In action for purchase price of per- 
sonalty, jury’s answers to special ques-— 
tions that sale contract was entered- 
into between named person as_ plain- 
tiff’'s agent and defendant and that: 
defendant was advised by such person. 
about six days after date of sale that 
plaintiff claimed to be exclusive owner: 
of personalty were consistent with each, 


other and with general verdict for 
plaintiff, so that trial court did not 
err in denying defendant’s motion for: w 


such answers.—Chapman 
110 P.2d 785, 158 Kan. 


Answers to special questions. 


judgment on 

v. Ticehurst, 

310. 
Kan. 


submitted to jury would not require a 
judgment notwithstanding the general 
erdict, unless one or more of the an- 
swers were inconsistent with the gen- 
eral verdict.—Neiswender vy. Board of 
Com’rs of Shawnee County, 113 P.2d 
115, 153 Kan. 634. d ‘ 
The final conclusion of a jury is ex- 
pressed in the jury’s* general verdict, 
‘and the special findings are permitted 
only for the purpose of ascertaining 
whether the jury has considered and 
found the elemental ingredients which 
should inhere in and support the gener- 
al verdict.—Neiswender y. Board_ of 
-Com’rs of Shawnee County, 113 P.2d 
115, 153 Kan. 634. : 
That jury’s special findings are in- 
consistent with one another is not nec- 
-essarily fatal to the general verdict, 
the question being whether the special 
indings, when considered as a whole, 
so inconsistent with the general 
erdict that they cannot be harmonized 
“with it.—Neiswender v. Board of Com’rs 
of Shawnee County, 113 P.2d 115, 153 
Kan, 634, 
«Ohio App. Special findings of fact 
override the general verdict only when 
both cannot stand together, and when 
the special findings cannot by any hy- 
pothesis be reconciled with the general 
-verdict.—Gearhart v. Columbus. R 
rower & Light Co., 29 N.H.2d 621, 
io App. 225. 
Ohio App. In determining whether 
pecial findings of fact are inconsist- 
: nt with the general verdict, 
does not consider the evidence, b' 
only the pleadings, issues, and special 
and general findings.—Gearhart vy. Co- 
- lumbus Ry., Power & Light (OLE PAY ING 
-£.2d 621, 65 Ohio App. 225. 
_ Tex.Civ.App. Where special findings 
conflict with general findings in an ac- 
tion submitted on special issues, general 
finding is treated as a mere legal con- 
_ clusion, effect of which is destroyed by 
_ the adverse finding of controlling fact 
(pon which conclusion rests.—Harbin v. 
_ City of Beaumont, 146 S.W.2d 297, er- 
ror dismissed, placa mecnt correct. 
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_Ind.App. Submission of interrogato- 
ie ries to jury, calling for conclusions of 
law, and answers so elicited must be 
f _ disregarded in ruling on motion for 
judgment on the answers to the in- 
‘terrogatories, notwithstanding the gen- 
veral verdict. Burns’ Ann.St. § 2-2022.— 
pees Freight Lines v. Gross, 33 N.H. 


If in answering an interrogatory, the 
jury is required not only to consider 
the facts, but also to apply some legal 
principle to such facts, or to measure 
‘them by some standard fixed by law 
_ in order to reach the conclusion re- 
- quired by the answer, the answer which 
results is a “legal conclusion’? and not 
‘an “ultimate fact”, and must be disre- 
j garded in ruling on motion for judg- 
- ment on the answers to the interroga- 
tories, notwithstanding general verdict. 
‘e Burns’ AnnSt. § 2-2022.—Tucker 
Freight Lines v. Gross, 33 N.E.2d 353. 
ies Special interrogatories which _ in- 
, ‘quired whether motorist could have 
seen truck in cime to have stopped auto- 
, mobile or to have turned the automobile 
to the left and avoided the collision, 
had the motorist looked with “reason- 
able care’, were improper for use of 
the quoted words, and the answers 
thereto were required to be disregarded 
on motion for judgment on the answers 
to the interrogatories, notwithstanding 
general verdict for plaintiff. Burns’ 
 <Ann.St. § 2-2022.—Tucker Freight Lines 
_ vy. Gross, 33 N.H.2d 353. 
‘ Kan. A motion for judgment on spe- 
cial questions submitted to jury con- 
' ecedes that answers thereto are sup- 
>, ported by evidence.—Chapman v. Tice- 
Beiaest, 110 P.2d 785, 153 Kan. 310. 
Kan. Where it is possible to har- 
monize special) findings of jury with the 
. general verdict, the general verdict is 
-eontrolling.—Neiswender v. Board of 
Com’rs of Shawnee County, 113 P.2d 
at “115, 153 Kan. 634. 

In passing on a motion for Judgment 
on special findings notwithstanding the 
general verdict, a court is not required 
} ‘to reconcile inconsistent findings.— 

Neiswender v. Board of Com’rs of 


Kan. 634. t rei Fa 
i - § 969 \ 

Tex.Civ.App. Where evidence was 
insufficient to support jury’s answers 
to special issues, trial court could dis- 
regard such answers as being imma- 
terial and base judgment for plaintiff 
on other findings of negligence by jury. 
—Texas Steel Co. v. Rockholt, 142 S. 
W.2d 842, error refused. ; 

Tex.Civ.App. A finding that is im- 
material may be disregarded as sur- 
plusage.—Southern Underwriters _v. 
Mowery, 147 -S.W.2d 834, error dis- 
missed, judgment correct. 
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C.C.A.Wis. Where evidence sustained 
jury’s answer in special verdict that 
automobile driver was negligent in 
overtaking and attempting to pass the 
truck, and there was no controverted 
issue as to collision of automobile 
with a culvert being the natural re- 
sult of such negligence, jury’s negative 
answer on such question was properly 
changed to the affirmative, requiring 
10 per cent. reduction of recovery. St. 
Wis.1939, § 331.045.—Gary v. Consoli- 
dated Forwarding Co., 115 F.2d 632. 

Ill.App. Where special interrogatory 
submitted by plaintiff inquired wheth- 
er plaintiff had proved by preponder- 
ance of the evidence that defendant 
was guilty of willful and wanton mis- 
eonduct as charged in complaint, af- 
firmative answer was binding on the 
trial court, as against defendants’ mo- 
tion to set it aside, unless it was not 
supported by any evidence, or unless 
it was against the manifest weight of 
the evidence.—Paul vy. Garman, 34 N.E. 
2d 884, 310 Ill.App. 447. 

Tex. Where jury in negligence case 
made finding that occurrence upon 
which recovery was sought was an ac- 
cident and further conflicting findings 
that defendant was negligent and plain- 
tiff was contributorily negligent, trial 
court should have instructed jury as 
requested by plaintiff to return to jury 
room for further deliberation.—A. B. C. 
Stores v. Taylor, 148 S.W.2d 392, dis- 
missing error Taylor y. A. B. C. Stores, 
145 S.W.2d 294. 

Tex.Civ.App. Trial court did not, in 
negligence action, err in refusing to 
declare a mistrial because jury were 
allowed to reconsider their answer 
to issue on unavoidable accident, after 
indication by plaintiff’s counsel that 
answer was against his interest.— 
Dulaney Inv. Co. v. Wood, 142 S.W.2d 
379, error dismissed, judgment correct. 

Wis. If there is‘any credible evidence 
which under any reasonable view will 
support or admit of an inference for or 
against claim or contention of any par- 
ty, what is proper inference to be drawn 
therefrom is for jury and, court should 
not assume to answer such questions by 
substituting another answer after ver- 
dict is returned.—Rieschl v. Wisconsin 
Michigan Power Co., 294 N.W. 521, 236 
Wis. 116. 


Wis. In absence of opportunity of 
guest to control movement of host’s 
automobile which collided with parked 
automobile at night and in absence of 
evidence showing that guest was negli- 
gent with respect to lookout, jury’s 
findings that guest was negligent with 
respect to lookout and control and 
that he was five per cent. negligent 
were required to be stricken. St.1939, 

331.045.—Zoellner y. Kaiser, 296 N.W. 
TT, 237 Wis. 2:99. 
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Tex.Civ.App. An _ instruction that 
eourt found that answers to certain 
special issues conflicted with answer to 
another special issue and that jury 
would therefore retire, further consid- 
er its verdict, and attempt to reconcile 
the conflicting answers, was not er- 
roneous.—Federal Underwriters Hx- 
change v. Green, 150 S.W.2d 98, error 
dismissed, judgment correct, 
Tex.Civ.App. Where jury’s answers 
to special issues were irreconcilable, 
court properly called attention of the 
jury to the conflict and requested that 
they retire for further consideration 
in an effort to eliminate the conflict.— 
Willard v. Whitaker, 153 S.W.2d 878. 


_Ind.App. I t 
Employers’ Liability < ith of: 
engineer in collision of trains, answers 
of “No evidence” to interrogatories Im~ 
quiring whether semaphores displayed 
yellow and red lights when engineer 
approached semaphores amounted | to : 
finding that signals were not against 
engineer. Federal Employers’ Liabili- 
ty Act. 45 U.S.C.A. § 51 et seq.—Chica- 
£0 yeu: R. Co. v. Patterson, 34 N.B. 
2a 9 


An answer of “No evidence” to inter- 
rogatory amounts to finding against 
party having burden of proving facts 
inquired about.—Chicago & Erie R. Co. 
vy. Patterson, 34 N.E.2d 960. 2 ; 

Kan. Where several acts of negli- in 
gence are pleaded as the basis of an 
action for damages, jury’s special find- 
ing of particular act or acts of negli- 
gence of which defendant was guilty 
acquits defendant of every. other 
charge of negligence stated in petition. 
—Jilka v. National Mut. Casualty Co. 
of Tulsa, 106 P.2d 665. 

Kan. In action for death of occu- 
pant of automobile resulting from in- 
juries sustained in collision between 
automobile and train at railroad cross- 
ing, jury’s finding specifying that the 
particular negligence of which railroad 
was guilty was failure to provide ade- 
quate warning signs on street absolved 
railroad from other allegations of neg- 
ligence contained in the _ petition.— - 
Shepard v. Thompson, 109 P.2d 126, 

153 Kan. 68. 

Kan. In automobile accident case, 5 
the jury’s answer to special question “ 
concerning proximate cause of collision 
acquitted defendant of all negligence 
charged except that specified in_ the 
answer.—Duncan y. Branson, 110 P.2d 
789, 153 Kan. 344. 

Tex. Where the findings on special 
issues are ambiguous court may exam- sy 
ine not only the issues submitted but 
also the pleadings and the evidence in 
order to arrive at their proper inter- 
pretation, and such verdict so construed 
constitutes the proper basis for a judg- 
ment, and if conflicting findings can be = 
harmonized or reconciled, a judgment 
may be rendered in conformity there- 
with. Vernon’s Ann.Civ.St. art. 2211.— 

State v. Hale, 146 S.W.2d 731, modify- 
ing 96 S.W.2d 135. 

It is the duty of the court in consid- 
ering issues and answers given to enter 
a judgment that will harmonize with 
such issues and the answers of the ju- 
ry. Vernon's AnniCiv Sts arte 22 
State v. Hale, 146 S.W.2d 731, modify- 
ing 96 °S.W.2d 135. 

Tex.Com.App. Where pleadings and 
evidence raised issue of discovered peril 
in action for injuries sustained by bi- 
cyclist in collision with defendant’s bus, 
and jury found on that issue in favor 
of bicyclist, the issues of primary neg- 
ligence and contributory negligence be- 
came immaterial._Montgomery vy. Hous- 
ton Blectric Co., 144 S.W.2d 251, re- 
versing Houston Hlectrie Co. v. Mont- 


gomery, 123 S.W.2d 948. 
Tex.Com.App. In action against rail- 
road and truck owner for death of 


railroad car inspector resulting when 
truck struck tank car on which in- 
spector was riding, findings with re- 
spect to discovered peril of truck driver 
did not eliminate from the case’ the 
issues of railroad’s primary negligence 
resulting in inspector’s death, where 
jury found that train operators did not 
discover perilous position of inspector, 
no question of negligence on tis pare 
was involved, and finding of discovered 
peril affected only negligence of train 
operators that arose after they took in- 
spector into what they recognized as 
the realm of danger and not that neg- 
ligence which had to do with taking 
inspector into that realm.—Missouri, K. 
& T, R. Co, of Texas v. McKinney, 145 
S.W.2d 1081, affirming 126 S.W.2d 789. 

Tex.Civ.App. In suit against abut- 
ting property owners to foreclose lien 
of paving certificates issued by city, 
jury’s finding that paving contractor 
had substantially complied with pay- 
ing contract was conclusive on ques- 
tion of whether paving was done in 


20 32 error dis- 
Correct, ("> | t 
In 


on and rendered 

against pipe company upon every ma- 
terial issue, jury’s findings as to quan- 
tity and values of converted property 
were applicable to pipe company, al- 
though issue of conversion alleged by 
plaintiff against pipe company was not 
submitted to jury.—Oil Country Pipe 
»& Supply Co. v. Carter, 143 S.W.2d 
831, error dismissed, judgment correct. 

‘Tex.Civ.App. Findings on ultimate 
facts control those on evidentiary is- 
sues and specific issues will control 
general ones, and if by a reasonable 
interpretation of the findings it appears 
that they are not in real and irreconcil- 
able conflict, such findings form the 
proper basis for judgment.—State Nat. 
Bank of Houston v. Woodfin, 146 °S.W. 
2d 284, error refused. 

Tex.Civ.App. In suit for death of 
motorist sustained in head-on collision 
between automobile and truck, fact 
that jury found that after injtial col- 
lision truck driver could have avoided 
killing motorist by stopping truck 
before truck pushed automobile against 
telephone post did not require that 
truck driver’s negligent acts prior to 
collision be disregarded, where colli- 
sion would not have occurred but for 
the original negligent acts.—Younger 
Bros. v. Ross, 151 S.W.2d 621, error 
dismissed. 

Tex.Civ.App. In action against work- 
men’s compensation insurer to recover 
compensation for incapacity caused by 
injury sustained by plaintiff on Sun- 
day, where there was no evidence of 
agreement requiring him to work on. 
Sunday, nor evidence that fact that 
he was working on Sunday was re- 
sponsible for injury or that he was not 
engaged in work of necessity, no issue 
was requested by defendant or sub- 
mitted to jury as to whether employ- 
ment contract required plaintiff to 
work on Sunday, and jury found that 
work he was doing when injured was 
work of necessity, insurer was not ab- 
solved from liability on ground that 
such contract involved services to be 
rendered on Sunday in violation of 
statute. Vernon’s Ann.P.C, arts. 283, 
284.—United Employers Casualty Co. 
v. Curry, 152 S.W.2d 862. 


Tex.Civ.App. Where trial court could 
construe findings in response to special 
issues in such manner as to reconcile 
alleged conflicts, construction would 
stand in the absence of showing that it 
was erroneous or unreasonable.—Sil- 
berstein v. Radio Cap Co., 153 S.W.2d 
279) 

Tex.Civ.App. Liability under doc- 
trine of ‘discovered peril’? involves an 
independent ground of recovery based 
on negligence, and unless discovered 
peril involves an independent ground 
of recovery the questions concerning 
primary negligence and contributory 
negligence could never be rendered 


immaterial by findings on issues of 
discovered peril—Dallas Railway & 
Nerminal Co. v. Bishop, 153 S.W.2d 
298 


In action for personal injuries sus- 
tained when truck driven by plaintiff 
collided with defendant’s street car at 
intersection, wherein jury answered in 
the negative the issue inquiring wheth- 
er plaintiff failed to turn to his right 
after discovering presence of street car, 
and because of such answer failed to 
answer other issues complementary of 
such issue as constituting a ground of 
defense based on contributory negli- 
gence, such ground of defense was not 
determined and the judgment could not 
be sustained as against defendant in 
absence of determination thereof.—Dal- 
jas Railway & Terminal Co. vy. Bishop, 
153 S.W.2d 298. 


Continental | 


ou 
ne 


jury, any such doubt would have been 
dispelled by court’s charge that jury 
should not consider any. matter, fact, 
or circumstance other than the _ testi- 
mony admitted before the jury.—Dallas 
Ry. & Termunal Co. v. Whitcomb, 153 
S.W.2d 527, error granted. 

Wis. In absence of a finding of neg- 
ligence in regard to the speed of an 
automobile, there is no negligence in re- 
gard to control.—Zoeliner y. Kaiser, 296 
N.W. 611, 237 Wis. 299: 

Where the jury found that injured 
automobile guest’s host was negligent 
>with respect to lookout ‘at the time of 
the injury”, the negligence thus found 
was necessarily momentary within rule 
that momentary negligence of a host 
with respect to lookout and control is 
not usually a basis for assumption of 
risk by a guest.—Zoellner y. Kaiser, 296 
N.W. 611, 237 Wis. 299. 
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Tex. In action against city for in- 
juries to city employee jumping from 
grader when it overturned as result of 
blade coming in contact with hidden 
manhole, where jury found that man- 
hole was not situated in unusual place, 
that injuries were not result of city’s 
failure to inform plaintiff of manhole’s 
location, that plaintiff had equal op- 
portunity with city to know such loca- 
tion, that his negligent failure to keep 
lookout was proximate cause of inju- 
ries, and that he should have anticipat- 
ed possible presence of manhole, jury’s 
additional finding that plaintiff sus- 
tained damages in stated sum did not 


authorize trial court to render judg-. 


ment for plaintiff in such amount, as 
effect of such findings was that plain- 
tiff was not entitled to judgment for 
any sum, and court did not err in so 
holding.—City of Amarillo v: Huddle- 
ston, 152 S.W.2d 1088, reversing Hud- 
ghee v. City of Amarillo, 131 S.W.2d 

Tex.Civ.App. Submission of special 
issue as.to whether at time and place 
of the automobile collision, automobile 
salesman was acting within the scope 
of his employment as automobile sales- 
man for his employer, was not error 
on the ground that court erroneously 
instructed the jury as to the meaning 
of “scope of employment”, where court 
also submitted issue as to whether 
salesman was engaged on some mis- 
sion of his own at time of accident.— 
Le Sage v. Smith, 145 S.W.2d 308, er- 
ror dismissed, judgment correct. 

Tex.Civ.App. Conflicts in jury’s an- 
swers to special issues sosuld be recon- 
ciled if it can reasonably be done in 
the light of the facts in the particular 
case, the pleadings, evidence, the man- 
ner in which the issues were submitted 
and in view of the other findings when 
considered as a whole.—State Nat. Bank 
of Houston v. Woodfin, 146 S.W.2d 284. 
Error refused. 

Tex.Civ.App. In determining wheth- 
er alleged conflict in answers to par- 
ticular issues is irreconcilable, they 
may be viewed in light of other find- 
ings, and the verdict as a whole should 
be construed.—Southern Underwriters 
vy. Mowery, 147 S.W.2d 8384, error dis- 
missed, judgment correct. 


Question whether special issue is too 
broad and for that reason might re- 
sult in violation .of rule that recovery 
eannot be allowed upon a cause of ac- 
tion alleged but not proved, nor upon 
one proved but not alleged, by a judg- 
ment being rendered upon verdict re- 
turned in response thereto, generally 
must be determined from pleadings, 
eyidence, and charge as a whole.— 
Southern Underwriters v. Mowery, 147 
S.W.2d 834, error dismissed, judg- 
ment correct. 


ime and 


In action for | 
ruck colliding L 
sndant’s driven by codefe 
special issue as to whether jury. 
from preponderance of evidence 
operation of defendant’s truck at spee 
exceeding 25 miles per hour at time | 
collision was proximate cause t 
was not erroneous as assuming Co! 
verted fact that codefendant was 
ating truck at such speed at time o 
collision, in view of previously 
mitted issue, on affirmative answe 
which necessity for answer to_ issu 
complained of depended, as to whethe 
truck was being operated at such spee 
at_that time.—Arrendell y. Wells, 149 
S.W.2d 307, error dismissed, judgme 
correct. Med 
Tex.Civ.App. If answers to spe 


Bi 


reasonable 
which it deems proper.—Holt v. Inter 
national-Great Northern R. Co., 152 S. 
W.2d 472. -. hn 
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a Be 


missed, judgment correct. 
Tex.Civ.App. Where testimony of a 
but one witness indicated that motor 
was operating automobile at speed 
excess of 20 miles per hour at tin 
collision, and motorist did not o! 
to special issue which inquired whet. 
er jury found that act of motor 
driving automobile in excess ~ 
miles per hour was a proximati 
of the collision, at time of givi 
the special issue, the motor 
“waived” right to object thereto an 
could not make such objection af 
verdict. Vernon’s Ann.Civ.St. a 


ct 


2185, 2190.—Smith v. Young, 147 8. 
W.2d 859. Ms i 
Tex.Civ.App. Ordinarily there can 


no error in submitting an issue_ 
jury. Vernon’s Ann.Civ.St. art. 2190.— 
Fidelity & Casualty Co. of New York 


Tex.Civ.App. 
of sand and gravel wherein question of. 
good faith of defendants was presented 
by special issues to which no objectio: 
was made, sud jury convicted def 
ants of bad faith, trial court, wh 
found that evidence failed to establ 
eause of action against defendants o 
er than the appealing defendants, did 


not err in rendering judgment against 
appealing defendants, who admitted re- — 


moval and use of the sand and gravel, 
for processed value thereof, based on 
findings of jury, because of fact that 
the special issues permitted jury to- 


consider bad faith of defendants other — 
than the appealing defendants.—Cage 


Line 


Bros. v. Whiteman. 153 S.W.2d 727. 
§ 984 

Mass. Where a case is tried on a 
agreed statement of facts material t 
the issues, inferences, deductions, an 
conclusions of fact may be drawn fro 
the agreed facts.—Daley v. Daley, 
N.E.2d aa 
Mass. A case heard on agreed stat 


ment of facts which was the only evi-— 


dence introduced was in effect a ‘case 
stated’? wherein request for 
had no standing 
judge was to order correct judgment 
on the agreed facts.—Redden vy, Ram- 
sey, 34 N.H.2d 648, 309 Mass. 225. t 

Pa.Com.PIl. On a case stated, the 
court may not go outside the record 
for information but must render its 
decision solely on the facts so set forth 
by the parties.—Dunkle v. Perry Coun- 
ty, 41 D. & C. 80 

§ 986 

Alaska. If in a suit in equity a cause: 
of action at law is included for which a 
court of equity could not properly give- 
relief, court can submit such matter to 
a jury.—Alaska Rural Rehabilitation 
Corporation v. Pippel, 9 Alaska 500. 

§ 988 

Ti.App. A court of equity may refer 
to a court of law an issue of law which 
is outside the jurisdiction of the equity 


+ 
rulings | 
and only duty of. 


te 


a 
- 


A 
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& = 
irt and a determination of whi 
-——s essential for complete determination of 
* controversy in equity, amd, on such 

reference, equity court retains jurisdic- 
tion of the cause for ultimate decision. 
—Flanagan v. City of Chicago, 35 N.B. 
"2d 545, 311 Ill.App. 135. 

§ 994 


Where no real issue of fact 


-Y.Sup. 


2d 173. 


al.App. Even though a court may, 
n the exercise of its discretion, call a 

ry to assist in the trial of a case in 
equity, the court is not bound by find- 
ngs of the jury.—Olson v. Foster, 109 
oR 


; olo. The calling of a jury in an 
equity case is discretionary with the 
court, and its verdict is only advisory. 
" odre v. Burritt, 105 P.2d 1084. 
es § 1005 : 

App. In action by wife and fa- 
of deceased accident victim to re- 
damages for wrongful death, 
evidence did not disclose age of 
as basis for calculating dam- 
¥ he trier of facts was entitled to 
proximate his age and life expect- 
—Rickards v. Noonan, 104 P.2d 


. Though statute authorizing a 
( of premises by a jury where, in 
the opinion of the court, it is proper 
the jury to have a view of the 
tty involved, does not specifical- 
provide that courts may have a 
e privilege of examining the prop- 
trial court’s action in viewing 
ises was not’ error. Comp.St. 
, § 20-1108.—Taxpayers League 
ayne County v. Wightman, 296 


it § 1006 

When a view of the scene of an 
ident is had by the trier of facts, 
1e conditions observed and _ properly 
ring on the case are “independent 
vidence” which may be considered by 

. trier of facts in arriving at a_de- 
n.—Gates v. McKinnon, 114 P.2d 


re and type of stairway on which 
ntiff fell, what he saw and observed 
is “evidence” in plaintiff's personal 
ury action.—Lee v. Dawson, 112 P. 
j That trial justice took a view 
5 inding stairway on which tenant’s 
friend fell could not supply evidence of 
peculiar construction which was lack- 
ing in the record making stairway a 
_ trap or pitfall without being sufficient- 
lighted, since the purpose of a_ view 
is not to supply evidence but only to 
d in the understanding of it.—Rietzel 
Cary, 19 A.2d 760, opinion adhered 
21 <A.2d 5. 
: § 1009 
; Okl. In an action of equitable cog- 
-nizance, the trial court may, in the 
exercise of its discretion, reopen the 
ease after the close of the evidence, to 
permit the introduction of additional 
evidence if all parties are present _and 
no advantage is taken of them.—Ellis 
vy. Boggs, 104 P.2d 244. 

Wash. The reopening of a case 
after the trial court had rendered its 
memorandum decision in an attempt 
to. get the effect of expert testimony 
into the record was within the trial 
court's diseretion—Winston v. Bacon, 
: ge id P.2d 764. ; 

, In guests’ action for injuries gus- 
tained in intersectional collision be- 
tween automobile in which they were 
- riding and defendant’s automobile, the 
trial court did not abuse his discre- 
tion in denying guests’ motion to re- 
open the case in an attempt to get the 
effect of expert testimony into the 
record, where proffered testimony went 
‘to the very heart of the controversy, 
: and attempt was made after the court 
had rendered his memorandum deci- 
sion in order to eliminate weaknesses 
in guests’ proof which the court had 
ey out.—Winston y. Bacon, 111 


4% ¢ " ‘ y 
which is 


r em Sart 
: ©.C.A.1TH. A co io) 
board, having jurisdiction 
to be exercised in its discretion on pe- 
tition of parties in interest, also has 
jurisdiction to reopen the proceeding 
on its own motion, where such action 
appears to be necessary.—Sprague v. 
Woll, 122 F.2d 128. . 
Tex.Civ.App. The statute relating to 
admission of additional testimony to 
supply an omission to aid administra- 
tion of justice is “directory”, and a 
party complaining of its infraction, in 
order to obtain a reversal of judgment, 
must show that he has been injured. 
Rev.St.1925, art. 2181.—Southland 
Life Ins. Co. vy. Greenwade, 143 S.W.2d 
648, error granted. i 
In beneficiary’s action on life poli- 
cies, reopening case to permit bene- 
ficiary to prove that insured made a 
deposit in bank on which was drawn 
check for premiums was not abuse of 
discretion, and was not injurious to in- 
surer giving its consent to trial court 
to interrogate witness testifying that 
insured had on deposit in bank suffi- 
cient money to pay check.  Reyv.St. 
1925, art. 2181.—Southland Life Ins. 
Co. v. Greenwade, 143 §8.W.2d 648, er- 
ror granted. 


§ 1015 

Iowa. In action to reform a contract 
and for specific performance of con- 
tract as reformed, where there had 
been no claim prior to submission of 
case that plaintiffs could. perform con- 
tract unless it was reformed, and de- 
Sire to perform without reformation 
was first asserted by, amendment of- 
fered more than four months after sub- 
mission of case, court did not abuse its 
discretion in denying subsequent mo- 
tion to reopen the case asserting that 
plaintiffs had made arrangements to 
secure money to perform contract.— 
Allemang v. White, 298 N.W. 658, 230 
Iowa 526. 


La.App. Where no _ injustice was 
done by the trial court’s action in twice 
reopening case on motion for reception 
of additional pertinent evidence or tes- 
timony, the trial court’s action was not 
abuse of discretion—Hornsby v. Rives, 
2 So.2d 532. 


A motion to reopen case for reception 
of additional evidence is addressed to 
the sound discretion of the trial judge 
who may grant or refuse the motion 
in the interest of justice and orderly 
EA ea) v. Rives, 2 So. 


Pa.Super. The reopening of a case, 
tried to the court, after submission 
thereof for the purpose of taking ad- 
ditional testimony was within the dis- 
eretion of the trial judge.—Stewart v. 
Shenandoah Life Ins. Co. 20 A.2d 
246, 144 Pa.Super. 549. 

Where a suit, tried to the court, was 
reopened after submission thereof for 
the purpose of taking additional testi- 
mony, the effect of the inconsistency 
of a party’s testimony then given with 
that previously given was for trial 
judge passing upon the question of the 
party’s credibility as a witness.—Stew- 
art vy. Shenandoah Life Ins, Co., 20 A. 
2d 246, 144 Pa.Super. 549. 


Wash. Motions for new trial or for 
reopening the case, upon ground of 
newly discovered evidence, are. ad- 
dressed to sound discretion of trial 
court and the exercise of that discre- 
tion will not be disturbed except for 
manifest abuse.—Strong v. Sunset Cop- 
per, Co;; 114 P20 2526; 

§ 1018 

C.C.A.Mass. ‘Vhe plaintiff's motion 
for judgment on all the evidence, in a 
case tried without a jury, is the equiv- 
alent of a motion for a directed ver- 
dict and raises question of law whether 
findings support judgment and wheth- 
er findings are supported by evidence,— 
Massachusetts Protective Ass’n y. U. S., 
114 F.2d 304, reversing 22 F.Supp. 755, 

Cal.App. Where either one of two 
inferences may fairly and reasonably 
be deduced from admitted or uncon- 
tradicted facts, there remains in ease 
a fact question to be determined by 
jury or judge trying case without 


der 


} SE 5. § 7 « x. 
Ga. Where a judgment is | 
the confession takes the place 
dict of a jury as does the jud 
a trial judge to whom a case is su 
mitted without the intervention of a 
jury—Hstes v. Estes, 14 S.E.2d 681. 
Til. App. Lait 
defendant at the close of plaintiff’s case 
raises a question of lJaw.—Pierce v. 
Reeve, 28 N.H.2d 819, 306 Ill.App. 400. 
In a case before a court without a 
jury, if at the close of plaintiff's evyi- 
dence the defendant does not desire 
to introduce any evidence, and: desires 
the court to take the evidence, weigh 
it, and make a finding of facts and ren- 
judgment accordingly, defendant 
inform the court:— 
N.H.2d 819, 306 


should plainly so 
Pierce v. Reeve, 28 
Ill.App. 400. ¢ 

Where defendant moved for judg- 
ment in his favor at close of plain- 
tiff’s case on ground that note was 
without consideration but did not in- 
form trial court that he did not wish 
to offer any evidence or had closed 
his case and was desirous of the court’s 
passing upon questions of fact in the 
record, and there was_ sufficient evi- 
dence in the record to justify denial 
of defendant’s motion, and to sustain 
plaintiff's case, defendant’s motion 
should have been denied and defendant 
should have been required to offer 
evidence‘of his defense in order that 
eourt, the trial being without jury, 
might at close of all the evidence de- 
termine whether affirmative defense 
had been proven. Smith-Hurd Stats. 
ec. 98, § 44.—Pierce v. Reeve, 28 N.H.2d 
819, 306 Ill.App. 400. 

Mass. Tenant’s motion that “upon 
all the evidence as a matter of law 
the demandant has failed to sustain 
its case’ had no standing requiring 
either granting or denying unless con- 
strued as a request for a ruling, and 
trial judge rightly ignored such mo- 
tion, where, as so construed, it came 


too late under land court rule. Rules 
of Land Court (1935), rule 6; Rules 
of Superior Court (1932), rule. 71.— 


U. S. Fidelity & Guaranty Co, v. 
Sheehan, 32 N.B.2d 261. 

Mo. In actions at law, questions of 
law are for judge and fact questions 
for jury, but in equity case, chancellor 
tries and determines both Jaw and fact 
questions and first finds that certain 
facts are established by evidence, next 
applies such facts to what he consid- 
ers properly applicable rules of law, 
and then, from such premises of fact 
and law, reaches ultimate decision, 
but two branches of his determination 
are indistinguishable, unless he makes 
and files specific fact findings and con- 
clusions of law.—Rhodus v. Geatley, 
147 S.W.2d 631. 


N.M. On respondents’ demurrer to 
petitioner’s evidence, case was not ripe 
for decision. by chancellor weighing 
evidence and exercising his judicial 
discretion in saying whether, tested by 
certain principles, relief should be 
awarded or denied petitioner.—In re 
garae Estate, 107 P.2d 866, 45 N.M. 


Ohio App. If the evidence in action 
tried to court without a jury preponder- 
ated in favor of the defendant at the 
close of plaintiffs’ case, court was justi- 
fied in giving judgment for defendant. 
Fa eons v. W. E. Hutton & Co., 31 N.E. 


Okl. Where in an action properly 
triable to a jury but tried to the court 
without a jury, there is competent evi- 
dence reasonably tending to support 
the allegations of plaintiff's petition, it 
is not error to overrule a demurrer to 

laintiff’s evidence.—Schott y. Glen- 

ial, Inc., 107. P.2d 803. 

Okl. In an action of purely equita- 
ble cognizance in which a jury has been 
empanelled, the trial court may dis- 
charge the jury and render such judg- 
ment as the testimony warrants.—Men- 
ca v. Holmes, 108 P.2d 1022. 

8.C. Where case was tried before 
magistrate without a jury, defendant’s 
motion for directed verdict was, in ef- 
fect, a “motion for judgment’ in de- 


A motion to find for the 


‘ 


‘ 
7 
- 


os 


5409 
fendant’s favor.—Gilland v. Peter’s 
ae ‘Vas Co., 11 S.H.2d 857, 195 


§ 1019 

Tex.Civ.App. Where jury was waived 
and trial was had to the court, trial 
judge had prerogative to weigh the 
evidence as a whole and give to it such 
probative force as in his opinion it was 
entitled to, harmonizing, as far as 
possible, the confliets in statements of 
the witnesses.—Wilmans v. Hubble, 153 
$.W.2d 228, error refused. 

Where evidence is conflicting and 
trial judge sits as trier of the facts as 
well as of the law, the judge stands in 
the same relation to the case as a jury, 
and is the judge of the credibility of 
the witnesses and the weight to be giv- 
en their testimony.—Wilmans v. Hub- 
ble, 153 S.W.2d oe error refused. 

0 


Okl. In action of legal cognizance, 
tried to the court without the interven- 
tion of a jury, a “demurrer to the evi- 
dence” amounts to nothing more nor 
less than a motion for judgment or 
nonsuit.—Barron y. Chicoraske, 113 P. 
2d 376. 

Where court, without intervention of 
a jury, heard all evidence, and it ap- 
peared from such evidence that the 
determinative issue was in conflict, the 
eourt properly proceeded to render 
judgment on the merits of the action, 
and properly overruled defendant’s de- 
murrer to plaintiff's evidence.—Barron 
v. Chicoraske, 113 P.2d 376. 


§ 1034 
Mass. In finding the facts, a trial 
judge sitting without a jury must be 
guided by correct rules of law which 
he has adopted.—Home Say. Bank vy. 
py hea 30 N.E.2d 881, 307 Mass. 


Mass. A trial judge sitting without 
a jury must correctly instruct himself 
as to the governing principles of law 
and must pass upon pertinent requests 
for rulings of law so as to make plain 
that he has not fallen into error and 
so as to preserve right of review.— 
Home Sav. Bank y. Savransky, 30 N. 
H.2d 881, 307 Mass. 601. 

Mass. In negligence action before 
court without a jury, denial of defend- 
ants’ request for ruling that evidence 
warranted a finding for defendants was 
error, unless as matter of law the 
requested ruling was inapplicable or 
unless trial court by clear and definite 
findings demonstrated that -it was in- 
applicable or immaterial because of the 
findings.—Home Say. Bank y. Savrans- 
ky, 30 N.E.2d 881, 307 Mass. 601. 

In action before court without a jury 
for damage to building by fire alleged 
to have been negligently set by defend- 
ants who were cutting pipe in_base- 
ment with acetylene torch eight or 
ten inches below beam which after fire 
was found most charred directly over 
pipe being eut, evidence was sufficient 
to sustain a finding for defendants, 
and refusal of defendants’ request for 
a ruling to that effect was error, not- 
withstanding court’s general finding for 
plaintiff.-~Home Say. Bank vy. Savrans- 
ky, 30 N.BH.2d 881, 307 Mass. 601. 


In action before judge without a 
jury for damage to building by fire 
alleged to have been negligently set 
by defendants who were using acetylene 
torch in basement, judge’s special find- 
ings that the torch started the fire did 
not establish defendants’ negligence or 
support general finding for plaintiff to 
the extent that a finding for defendants 
was not warranted as a matter of law, 
and hence denial of defendants’ re- 
quested ruling that evidence warranted 
a finding for defendants was error.— 
Home Sav. Bank y. Savransky; 30 N.H. 
2d 881, 307 Mass. 601. 

Mass. In action upon arbitration 
award, where trial judge’s special find- 
ing that award was returned in ac- 
cordance with statute showed that 
judge considered the evidence relatin 
to the filing of the award, denial o 
defendant’s requested us that evi- 
dence warranted a finding that award 
in accordance with 
G.L. (Ter.Ed.) 


was not returned 
statute was not error. 


42 C.J. ANNO.—339 


TRIAL 
c. 251, § 8.—Spence, Bryson, Ine. v. 
China Products Co., 30 N.H.2d 885, 308 
Mass. 81. 

Mass. By analogy to requested 
structions to a jury, a judge in 
strictly judicial capacity can be 
quired to instruct himself, in his 
pacity as substitute for jury, as to the 
nature of the general finding that the 
law would require if he should find 
particular facts which form the condi- 
tion of the request. St.1857, ¢. 267, § 1, 
—Belezarian’s Case, 31 N.H.2d 4, 307 
Mass. 557. 

Mass. Where case was referred to 
an auditor whose findings of fact 
were to be final, and auditor filed a 
report and supplemental report, trial 
judge was bound to make a correct 
decision on facts found by auditor 
which in effect constituted a ‘case 
stated”, and hence plaintiff's requests 
for rulings: were immaterial and were 
not required to be considered by Su- 
preme Judicial Court on plaintiff’s ap- 
peal.—Old Mill Point Club v. Paine, 
33 N.E.2d 257, 308 Mass. 505. 

Mass. A case heard on agreed state- 
ment of facts which was the only evi- 
dence introduced was in effect a “case 
stated” wherein request for rulings 
had no standing and only duty of 
judge was to order correct judgment 
on the agreed facts.—Redden v. Ram- 
sey, 34 N.H.2d 648, 309 Mass. 225. 

Mass. Where case was heard on re- 
ports of auditor whose findings of 
fact were not to be final, trial judge 
in making a _ decision for. plaintiff 
without passing upon defendants’ re- 
quests for rulings impliedly denied 
all such requests as were relevant and 
inconsistent with the decision. Rules 
of the Superior Court, rule 88.—Ma- 
Be v. Wylde, 32 N.H.2d 615, 308 Mass. 


Mo. Declarations of law have no 
place in Me proceedings, and refus- 
ing such declarations was not error,— 
Mays v. Jackson, 145 S.W.2d 392. 

Mo. Where there was no dispute 
about the facts in action for partition, 
and the issue of title turned on the 
construction of written documents in 
the light of conceded facts, it was not 
necessary to give declarations of law 
or findings of fact.—Price v. Gordon, 
147 S.W.2d 609. 


in- 
his 
re- 
ca- 


8 1037 

Mass. In action by private driving 
truck in army convoy, against opera- 
tor of automobile with which truck col- 
lided, court did not err in striking out 
army regulations requiring, in general, 
observance of state and local highway 
rules, and in refusing requests for rul- 
ings on such regulations, where regu- 
Jations were not intended to govern in- 
dividual soldier’s duties to those not in 
service, but were general orders to offi- 
cers.—Neu v. McCarthy, 33 N.H.2d 570. 
309° Mass. 17,°133°A.E-R. 1291: 


§ 1038 

Mass. Refusal of requested ruling 
that plaintiff was entitled to recover 
for her loss of time from her duties as 
housewife and mother in caring for her 
child, which was based on appraisal by 
plaintiff of the fair value of her house- 
hold work at $20 a week, which had 
been properly excluded, was not error, 
since the ruling was inappropriate to 
the case as it stood after exclusion of 
the plaintiff’s appraisal.—Matloff y. City 
hapa 31 N.E.2d 518, 308 Mass, 


Mass. In consignee’s action against 
earrier for damages for failure to de- 
liver merchandise which carrier re- 
turned to consignor because not prop- 
erly packed, denial of consignee’s re- 
quests for rulings to the effect that 
title passed to consignee when mer- 
chandise was delivered to carrier and 
that consignee was entitled to main- 
tain action and recover value of mer- 
chandise was proper, in view of trial 
judge’s finding that consignee had not 
sustained burden of proving title to 
merchandise, which finding was war- 
ranted by evidence.—American Gar- 
ment Co. v. Taylor, 33 N.H.2d 296, 308 
Mass. 527. 


§ 1048 


In consignee’s action against com- 
mon carrier for damages for failure to 
deliver merchandise which carrier re- 
turned to consignor because not prop- 
erly packed, consignee’s requests for 
rulings that carrier impliedly prom- 
ised and was bound to deliver mer- 
chandise to consignee, that carrier’s 
failure to do so made carrier liable 
to consignee in damages, and that 
earrier’s return of merchandise to con- 
signor did not prevent consignee’s re- 
covery, were properly denied as imma- 
terial in view of finding that con- 
signee had not sustained burden of 
proving title to merchandise, which 
finding was warranted by evidence.— 
American Garment Co. v. Taylor, 33 
N.H.2d 296, 308 Mass. 527. 


Mass. Denial of defendant’s request 
for a ruling of law that, plaintiff be- 
ing a minor, there could be no con- 
tract between plaintiff and defendant 
‘in this situation” was not error, 
where plaintiff was endeavoring to as- 
sert, through her next friend, rights 
that plaintiff claimed accrued to her 
by virtue of a contract.—Dellamano vy. 
Francis, 33 N.H.2d 327, 308 Mess. 502. 

In action of contract or tort the 
trial justice’s finding on contract 
count of declaration rendered imma- 
terial defendant’s requests for rulings 
of law directed to a possible liability 
in tort.—Dellamano v. Francis, 33 N. 
E.2d 327, 308 Mass. 502. EN 

In minor’s action for injuries sus- 
tained when burned while receiving a 
permanent wave in defendant’s place 
of business, denial of defendant’s re- 
quest for a ruling of law that evidence 
did not warrant a finding that person 
who treated minor’s hair was defend- 
ant’s servant or one for whom de- 
fendant was liable was not error, 
where evidence justified finding that 


such person was defendant’s  serv- 
ant. G.L.(Ter.Ed.) ¢. 112, §§ 872 to 
87JJ, as inserted by St.1935, ec. 428, 
§ 2, as amended by St.1937, c. 385, 


§$ 2-8.—Dellamano v. Francis, 33 N.E. 
2d 327, 308 Mass. 502. 

Mass. It is proper to refuse a re- 
quest for ruling not based upon the 
evidence.—In re Harris, 34 N.E.2d 504. 
809 Mass. 180. 

§ 1048 

Mass. In tort action against ware- 
houseman for spoilage of Italian sala- 
mi while stored in cold storage ware- 
house, refusal of depositor’s request 
that warehouseman should be held lia- 
ble under res ipsa loquitur doctrine 
was not error, in view of general and 
special findings of trial judge that 
warehouseman was not negligent. G. 
L.(Ter.Hd.) c. 94, § 66; ce. 105, § 1, as 
amended by St.1935, c. 1380, § 1; § 27. 
—Carando v. Springfield Cold Storage 
Co., 29 N.H.2d 697. 

Mass. In action against owner of 
premises on .which house was being 
constructed, for injuries sustained when 
workman on adjoining premises was 
struck by board from house, denial of 
request for ruling that workman had 
not sustained burden of proving that 
owner was negligent was not error, 
where owner’s request that, to estab- 
lish liability, negligence on part of 
owner must be positively shown and 
as matter of law could not be left to 
surmise, speculation, or conjecture, was 
Sg mga Sand v. Morash, 30 N.H.2d 
224, 


The trial judge had only the obliga- 
tion to pass on pertinent requests for 
rulings of law and to decide case, and 
could not be required to make findings 


.of fact in writing.—Conley v. Morash, 


30 N.H.2d 224. 


Mass. In theater patron’s action for 
injury sustained when she left theater 
by door marked “exit” in red, and 
fell, close to the door, on a brick that 
was three inches high with a very 
sharp edge, refusing request for ruling 
that, if the court should find that the 
premises at the exit and the premises 
adjacent thereto were not sufficiently 
lighted under the circumstances, then 
the court must find that plaintiff her- 
self was guilty of contributory negli- 


pe ‘ A “s : ~ ; 
there was @ 
ion of risk, was not error.— 
ro vy. Watertown Square Theatre, 
.H.2d 696, 309 Mass. 223. | 

§ 1055 


& 

M. The opinion of the trial court 
t a “decision” as contemplated by 
e statute requiring trial court to give 
“decision” in writing upon the trial 
f any question of fact, and cannot be 
redicated thereon. Comp.St.1929, § 
~105-813.—Mosley v. Magnolia Petrole- 
i Co., 114 P.2d 740, 45 N.M. 230. 

of the trial court, 


oe a mx 
nd that 


“decision” 

msisting of the findings of fact and 
conclusions of law, is the basis upon 
yhich the judgment of the court rests, 
d the “opinion” of the trial court 
ists of the reasons given for the 
‘ment and _  findings.—Mosley _ v. 
olia Petroleum Co., 114 P.2d 740. 


fa) 


§ 1056 . 
j App. A judge has the right to 
penoance the mental processes by 
which he determines the credibility of 
witnesses and by which he arrives at 
nclusions.—Smith yv. Coleman, 116 P. 


§ 1065 
The statute providing that 
should be given by. trial 


ati submitted, is not ‘‘manda- 
.°’ Comp.Laws 1929, 14264.— 
en v. Chenot, 296 N.W. 837, 296 


1. 678. 


§ 1067 


e serves little or no useful purpose, 

the duty devolves upon reviewing 

to review the trial court on the 

notwithstanding special finding. 

& Son v. State, 3 So.2d 420. 
§ 1068 


material issues raised by the plead- 
rs and evidence unless they are 
waived, and a judgment rendered by 
yurt without making such findings 
ist be reversed.—Bertrand vy. Pacific 
Hlectric Ry. Co., 115 P.2d 228. 
rial court must make full findings 
all material issues raised by the 
adings and evidence, and failure to 
finding on a material issue re- 
ts in prejudicial error entitling com- 
ining party to reversal if it appears 
ya record that there was evidence in- 
duced as to such issue and the evi- 
e was sufficient to sustain a finding 
favor of such party. Code Civ.Proc. 
632, 633.—Bertrand v. Pacific Elec- 
e Ry. Co., 115 P.2d 228. 
Mo. Where there was no dispute 
ut the facts in action for partition, 
d the issue of title turned on the con- 
uction of written documents in the 
ht of conceded facts, it was not nec- 
ary to give declarations of law or 
at dings of fact.—Price v. Gordon, 147 
SF 2d 809. 
a. Where there were no questions 
fact in dispute, there was no neces- 
ity for the making of formal findings 
of faet.—Burkley v. City of Philadel- 
_ phia, 15 A.2d 201, 339 Pa. 426, 


4 8 1069 
___Cal.App. Where there was no objec- 
tion, pleading nor filing traversing any 
allegation of petition for construction 
of will, no issue of fact was raised by 
such petition and construction of will 
_ was solely one of law, and hence trial 
court was not required to sign and file 
findings of fact and conclusions of law. 
In re Schaetzel’s Estate, 112 P.2d 


24. 
Cal.App. Fact findings and conclu- 
ions of law are not required in probate 
 court’s order settling executor’s ac- 
count, but are implied in support of 
order as made.—In re Wear’s Estate, 
SinoeP 2d 732, 
- Jil.App. A decree which recites that 
it is by consent is presumptively based 
upon sufficient evidence, and no_spe- 
ial findings are required. Smith-Hurd 
Stats. c. 110, § 188.—Sundberg v. Matte- 
j son, 29 N.B.2d 853, 307 Ill.App. 239. 
“, N.Y.App:Div. The rule that no 
findings are necessary in case of non- 
suit applies only where a dismissal 
is not upon the merits.—In re Special 
Franchise Assessments, Town of 


r 


voluntary 


App. A special finding of trial 


Llo 1922, 1923, 
425, 261 App.Div. 416. | 
Wash. The statute providing 
upon the trial of an issue of fact by 
the court its decision shall be given in 
writing and filed with the clerk, and 
that in giving the decision the facts 
found and the conclusions of law shall 
be separately stated, and that judg- 
ment upon the decision shall be  en- 
tered accordingly is “mandatory” in a 
trial by the court of an issue of fact 
in a law action, but where there has 
been no inquiry as to the facts or 
where no question of fact is pre- 
sented by the evidence, findings are 
not necessary. Rem.Rey.Stat. § 367.— 
State ex rel. Tollefson v. Novak, 110 P. 
2d 636. 

Where cause was disposed of on de- 
murrer to complaint which was over- 
ruled and defendants elected to stand 
on their demurrer, there was no “trial 
of an issue of fact” by the court with- 
in statute providing for findings of 
fact and conclusions of. law by the 
court. Rem.Rey.Stat. § 367.—State ex 
rel. Tollefson vy. Novak, 110 P.2d 636. 
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Tex.Civ.App. Where judgment for 
defendant was rendered March 18, 1940, 
and plaintiff’s motion to set aside judg- 
ment was overruled March 29, 1940, 
and neither party requested trial court 
to file findings of fact and conclusions 
of law, or called trial court’s attention 
to failure to so file within time pro- 
vided by statute, findings of fact and 
conclusions of law filed by trial court 
on May 8, 1940, only 20 days before 
time for filing transcript, expired, were 
not prepared and filed 30 days before 
time for filing transcript as required by 
statute, and hence would not be consid- 
ered by Court of Civil Appeals. Ver- 
non’s Ann.Civ.St. arts. 1839, 2208, 2247. 
—Dean Rubber Mfg. Co. vy. Tom W. 
Grace Co., 151 S.W.2d 321. 

The statute relating to time in which 
trial court must file findings of fact 
and conclusions of law is ‘‘mandatory”, 
and findings and conclusions not filed 
as therein provided cannot on appeal 
be considered by Court of Civil Ap- 
peals. Vernon’s Ann.Civ.St. art. 2247.— 
Dean Rubber Mfg. Co. v. Tom W. 
Grace Co., 151 S.W.2d 321. 


Cal.App. In action for injuries sus- 
tained when plaintiff fell down a flight 
of stairs, the trial court did not err in 
failing to find specifically on the doe- 
trine of assumption of risk, a defense 
pleaded in defendants’ answers, where 
the court did find that plaintiff was 
contributorily negligent, since the so- 
called doctrine of “assumption of risk’ 
is merely one phase of the doctrine of 


“contributory negligence’”’.—Lee Ve 
Dawson, 112 P.2d 683. 
Cal.App. The trial court need not 


adopt findings on immaterial issues.— 
Vaughan v. Roberts, 113 P.2d 884. 

Cal.App. Under Code of Civil Pro- 
cedure, full findings by court, unless 
waived, are required on all material 
issues raised by pleadings, including 
issues raised on affirmative defenses 
set up in answer, and failure to make 
finding on material issue ordinarily re- 
sults in prejudicial error entitling com- 
plaining party to reversal, provided it 
appears that there was evidence intro- 
duced as to such issue sufficient to sus- 
tain finding in favor of such party. 
Code Civ.Proc. §§ 632, 633.—Wilcox v. 
West, 114 P.2d 39. 

In suit to quiet title of lessor under 
mineral lease, trial court’s failure to 
make specific findings as to affirmative 
allegations of answers of defendants 
claiming interest under original lease 
and sublease, and particularly as to 
affirmative allegations of assignee 
claiming performance of terms of lease, 
which required commencement of drill- 
ing by certain date, on penalty of for- 
feiture, was erroneous. Code Civ.Proc. 
§§ 632, 633.—Wilcox v. West, 114 P.2d 


Uh 

Idaho. It is duty of trial court to 
make findings upon each and every 
material issue upon which proof is of- 
fered, and its failure to do so is ground 


that 
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Mo.App. A trial court is not 1 
quired to state its findings, except gen- 
erally, unless requested to do so by 
one of the parties. Mo.St.Ann. § 952, 
p. 1225.—State ex rel. Luechtefeld v. 
Arnold, 149 S.W.2d 384, transferred 

144 S.W.2d 60. 

Tex.Civ.App. Where motion for con- 
clusions of fact and law was filed pri- 
or to rendition of judgment and appel- 
lant failed to call the motion to the at- 
tention of the court and did not sub- 
sequently renew it, right to have court 
file conclusions of fact and law was 
“waived”. Vernon’s Ann.Civ.St. art. 
2247.—Stephenson vy. Httie, 145 S.W.2d 
335, error dismissed, judgment correct. 


10 
Utah. The duty of making findings 
and conclusions is that of the trial 
court, and it is not error to fail to 
give the parties an opportunity to be 
heard on proposed findings and conclu- 
sions, or on their objections and pro- 


posed amendments.—Merrill yv. Bailey 
& Sons Co., 106 P.2a 255. 
§ 1084 
Cal.App. Proposed findings which 


were argumentative and which con- 
tained mere recitations of, evidentiary 
facts as distinguished from ultimate 
facts were properly rejected.—Mam- 
moth Gold Dredging Co. vy. Forbes, 
104 P.2d 131, 39 Cal.App.2d 739. 

§ 1086 Sy 

Cal.App. In action to enjoin use of 
corporate name, findings offered by de- 
fendants directly opposed to findings 
which had already been prepared were 
properly rejected where there was no 
conflict in the evidence and there was 
nothing on which the proposed new 
findings could rest—Law v. Crist, 107 
P.2d 953, 41 Cal.App.2d 862. 

Or. Under statute providing that de- 
cision shall consist of either general or 
special findings, and that all parties 
shall have right to request either spe- 
cial or general findings, trial court is 
invested with discretion to make eith- 
er general or special findings, notwith- 
standing request for special findings, 
but must make findings, of some sort. 
O.C.L.A. § 5-502.—State ex rel. Bassett 
v. Bassett, 113 P.2d 432. 

§ 1087 

Cal.App. Where court adopted sep- 
arate findings with respect to desig- 
nated paragraphs of each particular 
count of amended complaint declaring 
that all the allegations therein con- 
tained were true and court also referred 
to designated paragraphs of answer 
and found that statements therein con- 
tained which were in conflict with alle- 
gations of the complaint were untrue, 
the form of adopting general findings 
was sufficient—Vaughan y. Roberts, 
113 P.2d 884. 
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Cal.App. The statutory requirement 
that findings of fact and conclusions 
of law shall be separately stated is 
merely directory. Code Civ.Proc. § 632. 
—Gogo v. Los Angeles County Flood 
Control Dist., 114 P.2d 65, motion de- 
nied 117 P.2d 392. 

Mo.App. Where jury is waived in a 
law case, trial court must make sep- 
arate findings of fact and conclusions 
of law when so requested, and failure 
to do so is reversible error.—Clauson 
v. Tipton, 147 S.W.2d 148. 

Mont. Fact findings, if made, should 
be stated separately from any opinion 
or other document the trial court sees 
fit to enter so that no question can 
arise concerning their propriety in the 
judgment roll or in record on appeal. 
Rey.Codes 1935, §§ 9366, 9367, OG: 
Coffman v. Niece, 105 P.2d 661. 

N.C. A judgment of superior court 
dissolving restraining order in cause 
heard by consent of parties, and con- 
taining findings of fact and an ad- 
judication thereon, complied with stat- 
utes relating to trial of issues of law 
and issues of fact. Code 1939, §§ 556, 
569.—Berry v. Payne, 13 §$.H.2d 217, 
ALON Ca eae 

N.D. The statute which provides that 
in giving decision the trial court must 
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state the facets found and the conclu- 
sions separately, did not apply to an 
order confirming a mortgage foreclo- 
sure sale, entered pursuant to statute. 
Comp.Laws 1913, § 7639; Laws 1937, ¢. 
161, § 3—First Nat. Bank of Waseca 
vy. Paulson, 295 N.W. 84. 

_The statute which provides that in 
giving decision the trial court must 
state the facts found and the conclu- 
sions separately, does not apply where 
final decision is embodied in and evi- 
denced by an order, and no judgment 
is required to be entered. Comp.Laws 
1913, § 7639.—Tirst Nat. Bank of Wa- 
seca v. Paulson, 295 N.W. 84. 

The statute which provides that in 
giving decision the trial court must 
state the facts found and the conclu- 
sions separately, is applicable only to 
eases where there:is a trial by the 
court of an issue of fact, arising upon 
material averments, presented by for- 
mal pleadings, and where following 
the findings, a judgment must be en- 
tered. Comp.Laws 1913, § 7639.—First 
Nat. Bank of Waseca y. Paulson, 295 
N.W. 84. 

Okl. In action on account for price 
of goods sold to another, wherein court 
in rendering judgment for plaintiff 
must have concluded as a matter of 
law that defendant’s promise to pay 
was original and not collateral, and 
hence not required to be in writing, 
refusal to make separate finding of 
fact and conclusion of law on the mat- 
ter was not error.—Reed vy. Richards & 
Conover Hardware Co., 110 P.2d 603. 

The court is not bound to make 
separate findings concerning immateri- 
al facts or to find material facts in any 
greater detail than is really necessary 
for correct decision, by a higher court, 
of questions of law involved in the 
ecase—Reed v. Richards & Conover 
Hardware Co., 110 P.2d 603. 
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Cal. General tindings in the words 
of a complaint are a sufficient compli- 
ance with the requirement of making 
findings of fact.—Webster v. Board of 
Dental Examiners of California, 110 
P.2d 992, prior opinion 103 P.2d 442. 

Cal. Ultimate findings that broker 
did not produce a purchaser ready, 
willing or able to purchase property 
for $53,000 cash, or any other sum, on 
terms satisfactory to owner, produced 
by broker were sufficient to support 
judgment for owner, and were not 
“conclusions of law’”.—¥Fitzpatrick v. 
Underwood, 112 P.2d 3, 17 Cal.2d 722, 
prior opinion 105 P.2d 632. 

Cal.App. Where automobile guest al- 
leged general and special damage, trial 
eourt’s failure to make specific finding 
on issue of special damage was error, 
but where the special damages alleged 
and proved were reasonable in amount 
and necessarily ineurred, and it ap- 
peared that trial court intended to 
award both general and special dam- 
ages in the judgment entered, the Dis- 
trict Court of Appeal in affirming 
judgment would make additional find- 
ing on amount awarded as special dam- 
in absence of claim that total 


age, , 
award was excessive.—Rawlins v. Lory, 
fd) Pe2d973: BS 

Conn. In action by administrator 


and heirs to recover property of de- 
ceased who allegedly was induced by 
defendants to transfer her property 
under arrangement by which in event 
of deceased not recovering from_ ill- 
ness property should be disposed of 
in accordance with her desires, the de- 
cisive factor was whether deceased in- 
tended testamentary disposition, which 
was void for noncompliance with re- 
quirements of statute of wills, and was 
not whether defendants could be charg- 
ed with a constructive trust, hence 
findings as to undue influence, fraud, 
or other circumstances ordinarily giv- 
ing rise to such a trust were unneces- 
sary. Gen.St.1930, § 4876—Bowen y., 
Morgillo, 14 A.2d 724, 127 Conn. 161. 
Conn. That trial court’s finding 
stated that plaintiff made certain 
claims of law, one of which concerned 
a statute, did not make statutory claim 
an issue in the case on which trial 
court was required to find, where it 
was not within the allegations of the 
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complaint, unless the case was tried 
upon theory that it was in issue.— 
Catanzaro vy. Catanzaro, 18 A.2d 350, 
127 Conn. 478. : 

Ind. Where fraud is essential to ex- 
istence of a cause of action, it must be 
found and stated in the special findings 
as a substantive fact, or the plaintiff 
will suffer defeat.—Schwegman v. Neff, 
29 N.E.2d 985. 

Ind. The silence of special findings 
in regard to a material fact is equiva- 
lent to an express finding against the 
one having burden of proving such 
fact—Home Equipment Co. vy. Gor- 
ham, 338 N.B.2d 99. 

Ind.App. Special findings that in 
1920 attorney received bonds of par 
value of $21,050 from client, that short- 
ly thereafter $10,000 bond was re- 
turned, and that later $50 bond was re- 
turned, that interest was paid up to 
1928, that in 1928 attorney stated in 
writing that bonds had been turned 
over to him and that he would make 
due accounting, that in 1932 he ex- 
ecuted writing acknowledging liability 
for one-third of value of bond to 
client’s daughter, and that attorney 
held bonds aggregating $11,000 in par 
value in trust for client in his lifetime 
and continued to hold them in trust for 
client’s estate following his death, and 
that the executors of attorney held pro- 
eeeds of bonds and accruals thereon in 
trust, were sufficient to warrant a con- 
clusion of law that client’s administra- 
trix was entitled to recover on the trust 
which was an “express and continuing 
trust” and which was not subject to 
six-year statute of limitations.—McCabe 
v. Grantham, 31 N.H.2d 658. 

Mass. In town’s action against city 
for relief furnished by town on ground 
that indigent person had settlement in 
city, finding that indigent lived in town 
with intention of remaining there for 
indefinite period and without any fixed 
purpose to return to city and that while 
living at a sanatorium located in the 
town, as an employee, the indigent had 
no fixed purpose to return to city and 
that during such period he was not un- 
der care or protection of sanatorium or 
of an officer thereof, constituted a ‘‘find- 
ing of fact’? even though it was inaptly 
described in bill of exceptions as a 
“memorandum.” G.L.(Ter.Ed.) ¢. 117, 
§ 14.—Town of Lakeville v. City of 
er anges ad 30 N.H.2d 266, 305 Mass. 

Neb. Where objection is made in be- 
half of appellant in respect to an in- 
struction, judgment will not be re- 
versed, when instructions considered 
in their entirety are not prejudicial 
to rights of appellant.—McCown  v. 
Schram, 298 N.W. 681. 

N.M. Where all deeds executed by 
common vendor contained restriction 
against sale of intoxicating liquors ex- 
cept deeds conveying lots in a certain 
block, in suit to enforce restriction re- 
fusal of court to find that purpose of 
common vendor,in trying to enforce re- 
strictive covenant and to enjoin sale 
of intoxicating liquors was to create a 
monopoly or perpetuity in itself, its 
successors, and assigns was not error. 
Comp.St.1929, §§ 35-2902, 117-114; 
Rules of Supreme Court, rule 15, § 6; 
Const. art. 4, § 38.—Alameogordo Imp. 
Co. v. Prendergast, 109 P.2d 254, 45 
N.M. 40. 

Wash.. Where the evidence did not 
preponderate against findings which 
trial court made in favor of plaintiff 
upon disputed questions of fact, find- 
ings of fact presented by defendant 
were not improperly refused, though 
such findings were in the main sup- 
ported by some testimony—Clarke vy. 
Bohemian Breweries, 110 P.2d 197. 
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Cal. Where plaintiff alleged that he 
was owner of right to take, appro- 
priate, and use foreign water of creek, 
and further alleged evidentiary facts 
including filing of application, issu- 
ance of permit, beneficial use of water, 
and issuance of final license, trial 
court’s finding, that plaintiff was own- 
er of right to appropriate, divert, and 
beneficially use certain amount of 
foreign water in creek, was a finding 
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upon the ultimate fact and was suffi- 
cient to sustain judgment for plain- 
tiff—Bloss v. Rahilly, 104 P.2d 1049. 
_A finding upon the “ultimate fact” 
includes a finding of all evidentiary 
facts necessary to sustain finding on 
ultimate fact, and trial court need not 
make express findings on such evi- 
dentiary facts.—Bloss v. Rahilly, 104 
P.2d 1049. 

Cal. A trial court must find ulti- 
mate rather than probative or eviden- 
tiary facts, and findings of probative 
facts will not control the finding of 
ultimate facts or tend to establish that 
the ultimate facts were found against 
the evidence unless the ultimate find- 
ings are necessarily based on the pro- 
bative findings, and are completely 
overcome.—Fitzpatrick v. Underwood, 
112 P.2d 3, 17 Cal.2d 722, prior opin- 
ion 105 P.2d 632. 

Cal.App. In action to recover unpaid 
purehase price alleged to be due under 
contract for sale of realty for cemetery 
purposes, wherein defendant corpora- 
tion alleged that its only contract with ~ 
plaintiff charged terms of a previous 
agreement between plaintiff and pro- 
moter, court’s finding that plaintiff’s 
contract with corporation “terminated 
and canceled” prior contract, consti- 
tuted a finding of an ultimate fact and 
was within the issue presented by the 
pleadings.—Central Heights Imp. Co. 
v. Memorial Parks, 105 P.2d 596. 

Cal.App. The trial court in making 
its findings should have set forth the 
ultimate facts with sufficient particu- 
larity as to show the grounds upon 
which its judgment rested.—Clark v. 
Standard Accident Ins. Co. of Detroit, 
Mich., 112 P.2d 298, 48 Cal.App.2d 563, 
denying rehearing 111 P.2d 3538, 43 
Cal.App.2d 568. 

N.M. In suit to impress a trust on 
land resulting from a contract or to 
obtain specific performance of con- 
tract, wherein question of community 
property was not raised and court 
found and all parties acquiesced that 
one of the defendants personally had 
legal title to land, conclusion of court 
that a deed by such defendant was 
void by reason of his wife’s nonjoinder 
was immaterial._Fuller vy. Crocker, 105 
P.2d 472, 44 N.M. 499. 

N.M. The trial court is called on to 
make findings of the ultimate facts 
only.—Christmas v. Cowden, 105 P.2d 
484, 44 N.M. 517. 

N.M. A finding of the trial court, 
which was not a finding of fact but a 
statement regarding testimony of wit- 
nesses, would be canceled by reviewing 
court.—Mosley v. Magnolia Petroleum 
Co., 114 P.2d 740, 45 NM. 230 

Tex.Civ.App. Where findings are re- 
quested, the trial court should make 
only findings of ultimate facts, not of 
evidentiary matters which support 
them.—Gleckler v. Denton, 149 S.W.2d 
213, error dismissed, judgment correct. 
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Conn. Under finding, conclusion that 
in going in front of truck ten-year-old 
child failed to use such care as might 
reasonably be expected of boy of sim- 
ilar age, judgment and experience, and 
that failure was a proximate cause of 
his death, was not unwarranted.—Ma- 
rino v. Greco, 19 A.2d 423, 127 Conn. 
645. 

Ind. In administratrix’ action to can- 
cel stock certificates standing in de- 
fendant’s name, findings that defend- 
ant’s agent was fully aware of claims 
of administratrix and the intestate to 
certificates when defendant repurchased 
them from his assignor, and that de- 
fendant had knowledge and notice of 
administratrix’ claim to the stock when 
defendant last acquired it from the as- 
signor, were insuflicient to sustain the 
conclusion of law that administratrix 
was the sole owner of the certiticates 
in absence of a finding that adminis- 
tratrix’ claim was well founded.— 
Schwegman y. Neff, 29 N.H.2d 985. 

Mass. Where facts found by trial 
court disclosed that business of truck 
operator was interfered with by a 
called strike by a labor union for the 
purpose of compelling the company 
with whom the operator did business 


ests 


33 
ntain all facts. 
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ute within the meaning of 
between the operator and its em- 
rees, ultimate conclusion that there 
no actionable tort committed by 


ae: = 3 


the special finding will be 
deemed as not proven by party having 
burden of issue, and failure to find a 
fact essential to recovery will be re- 
garded as a finding against party hav- 
ing burden of prove such fact.— 
Minter v. Bittler, 29 N.E.2a 799. ; 
N.C. In suit to construe will devis- 
ing testator’s homestead to his daugh- 
ter for life with remainder to her chil- 
dren and providing, by codicil, that 
daughter should have power to sell or 
dispose of the devised property in fee, 
a finding that testator’s grandchild 
took homestead deeded to her by her 
mother impressed with a trust in favor 
of her sister for one-half its value 
was at variance with power of sale 
or disposition granted in codicil and 
was beyond the pleadings.—Smith v. 
Mears, 10 S.E.2d 659, 218 N.C. 193. 
§ 1105 ; 
Cal.App. In personal injury action 
tried to the court without a jury, the 
trial court may make findings based 
upon reasonable inferences supported 
by the evidence.—Cummings vy. Kendall, 
107 P.2d 282. ; 
Conn. The court’s refusal to find as 
to location of truck when deceased mi- 
nor pedestrian paused and looked to 
his left was not error, where location 
was not admitted or undisputed fact 
and the two witnesses whose direct 
testimony located it as claimed by 
plaintiff on cross-examination placed it 
materially nearer to place where dece- 


was justifiable and 

‘not stand. St.1935, c. 407; G.L. 
Ed.) ¢. 149, § 1 et seq.; ¢. 214, § 
q.—Tompkins v. Sullivan, 34 N. 
H.2d 607, 309 Mass. 496. i 

Where facts found by trial court dis- 
d that contract for trucking op- 
ations entered into as result of a 
rike provided that the work of truck- 


the company prior to the strike 
nterfered with, and that the 
ator was substantially damaged, 
e the means adopted to bring about 
contract were wrongful.—Tomp- 
fk Sullivan, 34 N.H.2d 607, 309 


: § 1103 

Vyo. In action to have a transaction 
1 March 12, 1930, by which plaintiff 
uted a deed to defendant for three 
| at same time defendant ex- 
a contract of repurchase to 
aintiff, declared a mortgage, where 


i 


, and that such lot had been dent was standing.—Marino vy. Greco, 
ously conveyed to him on Decem- 19 A.2d 423, 127 Conn. 645. 
2, 1929, and defendant had at that Mass. Exceptions to denial of re- 


xecuted a contract of repurchase 
o plaintiff, trial court erred in 
that transaction of December 
29, constituted a mortgage, since 
ues were joined on such point.— 
nter & Carpenter v. Kingham, 109 
463, modified and rehearing de- 
0 


quests for rulings and findings must 
be overruled, where three of such re- 
quests called for findings of fact or rul- 
ings of law based upon findings of fact 
and judge was not required as a mat- 
ter of law to make such findings of 
fact under the evidence, and fourth re- 
quest was predicated upon a finding of 
fact which judge stated that he did not 
make and which he was not required as 
a matter of law to make on the eyi- 
dence.—De Cristafaro v. Boston Elevat- 
ee Co., 33 N.H.2d 971, 304 Mass. 

Vt. Where plaintiff pointed out no 
evidence in case which was tried by 
judge without a jury, fairly and rea- 
sonably tending to support requested 
finding, the finding was properly re- 
fused.—Wetmore v. B. W. Hooker Co., 
18 A.2d 181. 


In action based on defendant’s fail- 
ure to deliver to plaintiff on demand 
rug which had been stored in defend- 
ant’s storehouse as an accommodation 
to plaintiff, refusal of trial judge be- 
fore whom action was tried without a 
jury to incorporate in his finding con- 
cession made by defendant’s counsel 
that previous trading relations be- 
tween the parties and their friendship 
had “something to do” with the agree- 
ment that the rugs would be stored 
without charge, was not error, since 
the concession did not authorize in- 
ference to be drawn that the bailment 
was for hire which was only issue in 
the case to which it was claimed to be 
pertinent.—Wetmore v. B. W. Hooker 
Co., 18 A.2d 181. 


§ 1104 
— Ca p. In action to recover unpaid 
purchase price alleged to be due under 
contract for sale of realty for cemetery 
urposes, wherein defendant corpora- 
poilewéa that its only contract with 
tiff changed terms of a previous 
eement between plaintiff and pro- 


--eanceled’ prior contract, consti- 
ed a finding of an ultimate fact and 
as within the issue presented by the 
2adings.—Central Heights Imp. Co. 
_ Memorial Parks, 105 P.2d 596. 
App. Where court found sub- 
stantially in accordance with facts al- 
 leged as an affirmative defense in 
amended answer of defendant corpora- 
on, allegations in answers of other 
defendants in conflict with court’s find- 
gs must be deemed to have been 
ound untrue, without an express find- 
ing to that _effect.—Central Heights 
‘Imp. Co. v. Memorial Parks, 105 P. 


In action on note, where 
omplaint alleged that plaintiff was a 
trustee under a trust agreement creat- 
g a trust in personalty including 
note, trial court’s findings that agree- 
ment was void but that plaintiff was 
trustee under an express trust by rea- 
mn of circumstances under which note 
as taken by plaintiff were not in 
ital conflict with allegations of com- 
nt, especially where findings were 
based upon allegations of cross-defend- 
al ts’ answer, and relief granted con- 

rmed to prayer of answer; and the 
findings were made in favor of prevail- 
ing parties and disposed of all issues, 
5 Code Civ.Prec. § 369.—Booge v. Rein- 

» 

ye 


_ § 1107 

_ Cal.App. Findings of probative facts 
invalidate findings of ultimate facts 
when the latter are based upon the 
former and are entirely overcome there- 
by. and findings of probative facts dis- 
pose of all allegations involved in 
pleadings and constitute all facts in 
the case.—Vitzpatrick v. Underwood, 
105°P.2d 632. 
_N.Y¥.App.Div. Where inconsistent find- 
ings have been made, those most favor- 
able to the appellant must prevail._— 
White y. State, 23 N.Y.S.2d 626, 260 
App.Div. 413. 

Tex.Civ.App. Where there are two 
findings of fact by court or jury, one 
of which will support a judgment for 


icke, 114 P.2d 427. 

In making its findings in action 
wherein judgment was awarded plain- 
tiff, trial court was not bound to fol- 
low allegations of complaint where 
findings were properly based upon al- 


“"N.gd. In action 
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Cal. A 
mate rather than probative or eviden- 
tiary facts, and findings of probative 
facts will not control the finding of 
ultimate facts or tend to establish that 
the ultimate facts were found against 
the evidence unless the ultimate find- 
ings are necessarily based on the prob- 
ative findings, and are completely over- 
come.—Fitzpatrick v. Underwood, 112 
P.2d 3, 17 Cal.2d 722, prior opinion 105 
P.2d 632. 

Where ultimate facts found which 
are sufficient in themselves to support 
the judgment entered, the mere fact 
that the trial court also made findings 
in which probative facts are incorpo- 
rated which indicate that the ultimate 
facts are not sufficiently proved and 
an appeal is made upon the judgment 
roll alone, the probative facts set forth 
in the finding must be disregarded.— 
Fitzpatrick v. Underwood, 112 P.2d 3, 


e Cal.2d 722, prior opinion 105 P.2d 


§ 1113 
against surety on 
bond given under statute to indemnify 
subcontractor: for labor performed and 
materials furnished in the construction 
of a public building, failure of trial 
court to specify facts upon which 
amount of judgment was based was 
not error, where the postea indicated 
clearly the particular facts found. Su- 
preme Court Rules 113, 114, N.J.S.A. 
tit. 2; N.J.S.A. 2:60-207.—Monahan 
v. Seaboard Surety Co., 18 A.2d 40, 
126 N.J.L. 148. ‘ 

§ 1114 


Cal.App. In cause tried without a 
jury, court had statutory power to 
change or add to findings if there was 
evidence to support such action, irres- 
pective of whether second amended 
complaint was filed. Code Civ.Proec. § 
ere gle y. Etcheverry, 109 P.2d 

Cal.App. A trial judge may change 
his mind as many times as he chooses 
before signing and filing his findings of 
fact and conclusions of law, even 
though he may have theretofore indi- 
cated what his decision would be. Code 
Civ.Proc. §§ 632, 633.—Bastajian vy. 
Brown, 113 P.2d 454. 


Cal.App. Where original conclusions 
were consistent with findings and court 
granted motion to correct conclusions 
and to enter a new and different judg- 
ment, and corrected conelusion of law 
was contrary to original findings whieh 
were unchanged, order to conform 
judgment to findings and order that 
conclusions be amended were erroneous. 
Code Civ.Proc. §§ 663, 663a, 963.—Howe 
v. Deck, 116 P.2d 155. 

Conn. 
correct finding by striking out por- 
tions thereof at any time before argu- 
ment of the appeal. Practice Book 
1934, p. 110, § 365.—Botticelli v. Win- 
ters, 21 A.2d 381, 128 Conn. 210. 

Mass. ‘The trial judge could file his 
ruling after he had entered his finding, 
and could revoke original finding and 
enter the same finding again at time of 
ruling upon mislaid request.—Society 
of Jesus of New England y. Josefson, 
29 N.B.2d 554. 

Vt. In action based on defendant’s 
failure to deliver to plaintiff on de- 
mand a rug, which had been stored 
in defendant’s storehouse and was 
found by defendant after suit was 
brought, refusal of plaintiff’s request 
that judge before whom action was 


tried without a jury substitute the 


words ‘‘some three months” for the 


words “a short time’, in reference to 


the finding of the rug after suit was 
brought, was not error where there 
was evidence fairly and reasonably 
tending to suppert the wording of the 


trial court must find ulti- 


The trial court had power to - 
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court’s finding and the finding was im- 
material to any issue.—Wetmore v. B. 
W. Eooker Co., 18 A,2d 181. 

§ 1115 

Cal. In actions for death and per- 
sonal injuries, trial court’s_ specifica- 
tion of amount of general damage in 
conclusions of law, instead of fact 
findings, was not reversible error, as 
such specification, though mistakenly 
classified as conclusion of law, may be 
regarded as fact finding.—Bechtold v. 
Bishop & Co., 105 P.2d 984, prior 
opinion, 98 P.2d 575. 

N.M. In suit to recover taxes paid 
on imported cattle, trial court’s hold- 
ing that Mexican corporation, which 
shipped or drove cattle across bound- 
ary, not petitioner, to which they were 
subsequently sold by such corporation, 
was importer thereof, was not conclu- 
sion of law, but fact finding conclusive 


on Supreme Court on appeal from 
judgments for respondents, where 
amply supported by evidence. U.S.C. 


A.Const. art. 1, § 10.—Tres_ Ritos 
Ranch Co. v. Abbott, 105 P.2d 1070, 44 
N.M. 556, 130. A.L.R. 963. 

Pa. In insurance company’s suit for 
accounting against its general agent 
which counter-claimed for unliquidated 
damages for unjustified breach of in- 
surance agency contract, wherein there 
was evidence which could properly have 
been considered in assessing damages 
had it been found as a fact that sum- 
mary cancellation of contract was not 
justified, a finding of justification for 
cancellation was a “conclusion” rather 
than a “finding of fact’, and hence a 
decree based upon it denying relief to 
general agent must fall unless a fact 
or facts can legitimately be found to 
support it.—Massachusetts Bonding & 
Insurance Co. v. Johnston & Harder, 
16 A.2d 444. 

Tex. A finding in action on note 
that “case was tried on the assumption 
that defendant had plead the four years 
statute of limitations in bar’’, that such 
a pleading did not appear in the record, 
and that same, if such there ever was, 
was not filed with clerk of court, was 
not a ‘“‘conclusion of law’’ as designated. 
—Tri-State Ass’n of Credit Men v. Hin- 
son, 144 S.W.2d 881, reversing 117 S. 
W.2d 158, 


§ 1123 

Vt. Plaintiff's exceptions to refusal 
to incorporate certain testimony in the 
findings of judge before whom action 
was tried without a jury were over- 
ruled, where neither in plaintiff's re- 
quests to find nor in her exceptions to 
refusal did she point out any ground 
upon which the requests were predi- 
cated, beyond the mere statement to 
the effect that the witnesses had testi- 
fied in accordance with the requests.— 
Wetmore v. B. W. Hooker Co., 18 A.2d 


181. 
'§ 1140 

Ohio App. Following the announce- 
ment of the court’s decision, either oral 
or written, a finding entry should be 
filed and thereafter within three days 
a motion for new trial should be filed 
after which will follow the final judg- 
ment entry, since where the case is 
tried to the court, the finding entry 
takes the place of a verdict. Gen.Code, 
§ 11599.—In re Lowry’s Estate, 85 N. 
H.2d 154, 66 Ohio App. 437. 


§ 1147 

Cal.App. A finding capable of two 
reasonable constructions must be in- 
terpreted according to one that sus- 
tains judgment.—In re Furtsch’s Us- 
tate, 110 P.2d 104. 

Cal.App. Findings of fact must be 
taken as embodying the conclusions of 
the trial court on all questions of 
fact submitted to it for decision.— 
Phillips v. Hooper, 111 P.2d 22. 

Tex.Civ.App. Generally, findings of 
trial court should be read together 
and construed as a whole, and when 
they permit of more than one reason- 
able construction, that ‘construction 
should be adopted which will support 
the action of the court as expressed in 
the judgment rendered upon the find- 
ings.—Chance vy. Warlick, 145 S.W.2d 
282, error dismissed, judgment correct. 

Wt. Decree of chanceHor cancelling 


TRIAL 
discharge of mortgages could not be 
successfully attacked on ground that 
while chancellor found that there had 
been a mistake on part of mortgagee, 
chancellor did not specify in what the 
mistake consisted, where from _ other 
findings the mistake was fairly infera- 
ble—Burlington Building & Loan Ass’n 
v. Cummings, 17 A.2d 319. 

§ 1149 

Cal.App. Findings should be con- 
strued to reconcile them, if reasonably 
possible, in support of judgment.— 
Vaughan v. Roberts, 113 P.2d 884. 

§ 1151 

Cal. Ultimate findings that broker 
did not produce a purchaser ready, 
willing or able to purchase property 
for $53,000 cash, or any other sum, on 
terms satisfactory to owner, produced 
by broker were sufficient to support 
judgment for owner, and were not 
“conclusions of law’’.—Fitzpatrick v. 
Underwood, 112 P.2d 3. 17 Cal.2d 722, 
prior opinion 105 P.2d 632. 

Where findings negatived identical 
allegations in broker’s complaint nec- 
essary to statements of a cause of ac- 
tion broker was in no position to claim 
that findings were “legal conclusions’. 
—Fitzpatrick v. Underwood, 112 P.2d 
8, 17 Cal.2d 722, prior opinion 105 
P2d0 632% 

Cal.App. In wife’s action for breach 
of property settlement agreement, that 
trial court’s finding that husband was 
excused from making payments on 
time appeared as a conclusion of law 
was immaterial, in view of fact that 
it was actually a finding of fact.— 
Walsh vy. Walsh, 108 P.2d 765. 

_ Cal.App. The fact that certain find- 
ings of fact were mistakenly placed 
in the conclusions of law did not de- 
tract from their efficacy as findings. 
—New York Life Ins. Co. v. Occi- 
dental Petroleum Corporation, 111 P. 
2d 707, followed in Guardian Life Ins. 
Co. of America vy. Occidental Petrole- 
um Corporation, 111 P.2d 710 and 
Sun Life Assur. Co. of Canada v. Oc- 


cidental Petroleum Corporation, 111 
P.2d 710. 
Cal.App. In suit to quiet title to 


water rights, ultimate findings that 
plaintiffs’ rights were not prior in time 
or paramount to those of defendant ap- 
propriators or, with certain reserva- 
tions, to those of defendant riparian 
owners, and that interveners’ rights 
were not prior in time or paramount to 
those of defendants, were not ‘‘conclu- 
sions of law’, especially where findings 
were in accord with issues raised by 
pleadings.—_Jones y. Pleasant Valley 
Canal Co., 113 P.2d 289. 

Idaho. In mortgage foreclosure suit, 
court’s findings of fact that “there 
was due” and that ‘there is now due” 
stipulated sums, constituted finding of 
“ultimate facts’? and hence were not to 
be disregarded as being ‘conclusions 
of law’”.—Union Cent. Life Ins. Co. v. 
Nielson, 114 P.2d 252. 

Mass. On plaintiff’s appeal from Ap- 
peliate Division’s order that trial 
judge’s finding for plaintiff be vacated 
and judgment entered for defendant, 
judge’s finding that plaintiff's work at 
time of accident was merely incidental 
to defendant’s trade or business was a 
“finding of fact’, and could not be dis- 
turbed where there was evidence to 
support it.—Caton v. Winslow Bros. & 


Smith Co., 34 N.H.2d 638, 309 Mass. 
150. 
Mo. Recital, in judgment, that court 


found issues for defendant and found 
that facts stipulated to by the parties 
were not sufficient under the law to 
sustain issues made by pleadings on 
behalf of plaintiff, was not a ‘finding 
of facts’, but only court’s “legal con- 
elusions” from agreed facts, and only 
question presented to Supreme Court 
was whether trial court’s legal conclu- 
sions from the agreed facts were cor- 
rect, which was a ‘question of law’’.— 


State ex rel. Winn v. Banks, 145 S. 
W.2d 362. 
R.I. A conclusion by way of rea- 


sonable inference from the evidence is 
a “finding of fact’.—Barker v. Narra- 
gansett Racing Ass’n, 16 A.2d 4965, re- 
argument denied 17 A.2d 23. 


§ 1160 


§ 1158 

Minn, Denial of motion to make a 
finding of fact is equivalent to a find- 
ing to the contrary.—Blodgett v. Hol- 
lo, 298 N.W. 249. 

Nev. An omission of the findings to 
cover a particular fact or issue, is to 
be deemed a finding on such fact or 
issue against the party having the bur- 
den of proof.—Burlington Transp. Co. 
v. Wilson, 114 P.2d 1094. 

N.M. Where special findings of fact 
are silent on a material point, such 
findings are deemed to be found 
against the party having the burden 
of proof.—Mosley v. Magnolia Petrole- 
um Co., 114 P.2d 740. 45 N.M. 230. 

§ 1159 

Ind.App. In determining whether 
special findings support conclusions of 
law upon which judgment is based, 
findings cannot be dissected into frag- 
mentary parts, but must be considered 
as a whole, and all intendments and 
presumptions are to be taken in favor 
of findings rather than against them.— 
McCabe vy. Grantham, 31 N.H.2d 658. 

Mass. A general finding of _ trial 
judge against petitioner carried impli- 
eation that his inferences of fact were 
against petitioner.—Sheils v.. Common- 
wealth, 29 N.H.2d 12. 3 

Mass. A general finding for the de- 
fendant imports a finding of all sub- 
sidiary facts necessarily included in the 
general finding.—Stern y. Lieberman, 
29 N.B.2d 839. 

Mass. In a negligence action, a gen- 
eral finding for plaintiff by trial judge 
without a jury is a finding that the 
negligence of defendants caused the in- 
jury or damage alleged, and the gen- 
eral finding imports a finding of all 
subsidiary facts and the drawing of 
all rational inferences essential to the 
conclusion, and must stand unless un- 
supported by the evidence.—Home Sav. 
Bank v. Savransky, 30 N.B.2d 881, 307 
Mass. 601. 

The general rule that a general find- 
ing for plaintiff by trial judge sitting 
without jury imports a finding of all 
essential subsidiary facts may not be 
invoked to relieve judge from duty un- 
der court rule to make pertinent rul- 
ings of law upon proper request there- 
for. Rules of District Courts 1932, rule 
27, as amended.—_Home Say. Bank yYy. — 
Se dase 30 N.E.2d 881, 307 Mass. 

0 


In action before judge without jury 
for damage to building by fire alleged 
to have been negligently set by defend- 
ants, wherein judge found for plain- 
tiff, but evidence would have sustained 
finding for defendants, denial of de- 
fendants’ request for rulings that evi- 
dence warranted a finding for defend- 
ants, that mere occurrence of fire was 
insufficient to establish negligence, and 
that there could be no recovery with- 
out proof of negligence, was error as 
against contention that general finding 
for plaintiff was a finding that defend- 
ants’ negligence caused damage, and 
that it sufliciently appeared that find- 
ing was not based upon mere occur- 
rence of the fire. Rules of District 
Courts 1932, rule 27, as amended.— 
Home Say. Bank vy. Savransky, 30 N. 
H.2d 881, 307 Mass. 601. 

Mass. In suit to establish and re- 
cover amount of defendant’s indebted- 
ness to plaintiff, trial judge’s general 
finding that defendant was indebted to 
plaintiff in stated sum imports finding 
of all subsidiary facts necessary to sup- 
port it.—Marshall v. Landau, 31 N.B.2d 
540, 308 Mass. 239. 

Okl. General findings in favor of one 
party will be construed as constituting 
findings in favor of such party on each 
point of the contest, where nothing to 
the contrary 18 contained in the gen- 
eral findings.—Alien vy, Ciawson, 108 P. 
2d 121 

Okl. A general finding for a party 
finds for him every issuable fact on 
which the judgment might rest.—Bar- 


ron vy. Chicoraske, 113 P.2d 376. 
§ 1160 
Cal.App. A determination of all pro- 


bative facts necessary to sustain ulti- 
mate fact findings was implied in sueh 
findings.—Jones v. Pleasant Valley 
Canal Co., 113 P.2d 289: 


re not 


rs and that’ interveners’ 
were not prior in time to those of de- 
ndants, that appropriations by de- 
ndant were first in point of time and 
at diversions as against riparian own- 
rs were made on land then belonging 
mited States were, under circum- 
es, among probative facts upon 
h trial court impliedly made a de- 
Civ.Code, § 1414.—Jones v. 
113 P.2d 


nation. 
nt Valley Canal Co., 


§ 1161 


; § 1162 

The mandate of equity rule pro- 
ing that exceptions which aver that 
neellor’s adjudication fails to make 
bstantial disposition of requests for 
dings of fact must be answered spe- 
ally by findings refusing to find, 
ualifying the facts alleged, and not 
imple refusal of the request, is 
mbiguous and must be complied 
h. Equity Rule 71.—Massachusetts 
onding & Insurance Co. v. Johnston 

; Harder, 16 A.2d 444. 


§ 1165 

Pa. Where motion and rule to 
rike off plaintiffs’ exceptions to trial 
urt’s findings of fact, because not 
in time required by court rule, 
answered by plaintiff, in the ab- 
of depositions, the averments 
nswer must be taken as admitted. 
es of Court of Common Pleas of 
adelphia County, Rule 231— 
sylvania Co. for Insurances on 
& Granting Annuities vy. Clark, 
.2d 807, 340 Pa. 433. 

Where plaintiff's exceptions to trial 
urt’s findings were not filed in time 
quired by court’s. rules, because 
intiff did not receive notice of fil- 
ing thereof, and because plaintiffs at- 
‘torney was absent from jurisdiction at 
e, plaintiff's petition to file excep- 


“nune pro tunc’ would be 
granted, particularly where the im- 
portance of the substantive rights 


d by exceptions required court to 
cise its right to waive strict com- 
pliance with rules and consider case 
n its merits. Rules of Court of Com- 
on Pleas of Philadelphia County, 
ule 231.—Pennsylvania Co. for In- 
lrances on Lives Granting An- 
ities v. Clark, 18 A.2d 807, 340 Pa. 


- io § 1170 

Tex. Defendants by filing motions 
for judgment on the verdict and judg- 
ent non obstante veredicto before fil- 
g their amended motion for a new 
trial setting up alleged misconduct of 
_ jury and by filing amended motion sub- 
ct to and without waiving motions for 
judgment did not “waive” misconduct 
of jury.—City of San Antonio v. Mc- 
Kenzie Const. Co., 150 S.W.2d 989, 136 
Tex. 315, affirming 138 S.W.2d 568. 
Vt. Exceptions, though properly tak- 
en and saved in trial court, may be 
waived, so as to bar their consideration 


inconsistent with exception, previously 
taken by him, to some ruling of the 
_ trial court.—Frederick vy. Gay’s Express, 
17 A.2a 248. 

§ 1172 


Cal.App. One who objected to the 
admission of evidence, but subsequent- 
ly cross-examined the witness as to 
the evidence objected to did not there- 
by ‘waive’ his objection for the pur- 
poses of appeal.—Moore v. Norwood, 
106 P.2d 939. 


} n 
of plaintiffs 
tion at conclusion there 


Kurn v. Fondren, 198 So. 727. 

Mo. Where objections to document 
offered in evidence were overruled and 
counsel offering the instrument under- 
took to read only portions favorable to 
his client’s case, insistence by object- 
ing counsel that the entire document 
be read did not ‘waive’ previous ob- 
jections.—Accomac Realty Co. v. City 
of St. Louis, 152 S.W.2d 100. 

N.D. Trial court did not err in de- 
nying a claim of mistrial because of 
alleged prejudicial statement in an an- 
swer of plaintiff given in response to 
a question, where the alleged state- 
ment was explanatory, was not prejudi- 
cial in its nature, and was _ stricken 
from the record.—Braun v. Martin, 293 
N.W. 317. 

§ 117 


6 

Tenn.App. Defendant ‘waived’ er- 
ror in admitting plaintiff’s testimony 
in answer to defendant’s motion to set 
aside default judgment by _ cross-ex- 
amining plaintiff.—Fidelity-Phenix Fire 
Ins. Co. v. ne 152 S.W.2d 264. 
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Kan. Where a party does not stand 
on his demurrer to evidence but, by his 
own evidence, supplies a deficiency 
which exists in the evidence of his ad- 
versary, the error in ruling on the de- 
murrer is cured.—Rush y. Brown, 109 
P.2d 84, 153 Kan. 59. 

Mo.App. Where defendant, after de- 
fendant’s démurrer at close of plaintiff’s 
case was refused, offered evidence in 
defendant’s behalf, and defendant did 
not ask a demurrer at close of all 
evidence, defendant “waived” assign- 
ment complaining of refusal of demur- 
rer at close of plaintiff’s case.—Witte 
v. Smith, 152.S8.W.2d 661, 

§ 1182 

Mo. In proceeding on claim against 
deceased’s estate, where court gave 
claimant’s requested instructions sub- 
mitting case on claimant’s theory and 
executor failed to except but asked 
and was given instructions submitting 
its theory of defense, the executor did 
not thereby waive right to challenge 
sufficiency of evidence to make a sub- 
missible case. Mo.St.Ann. § 2058, p. 
2646.—In re Thomasson’s Estate, 144 
S.W.2d 79. 


§ 118 

Alaska. Defendants who proceeded 
to introduce evidence in support of 
their case after the overruling of their 
motions for a nonsuit waived the mo- 
tions.—Sakow v. J. E. Riley Inv. Co., 9 
Alaska 427, affirmed 110 F.2d 345. 

Ga.App. Where it might have been 
proper for court to sustain motion for 
nonsuit after plaintiff rested his case, 
on ground that tenant had not notified 
owner of alleged defect in leased prop- 
erty, but evidence subsequently offered 
was sufficient to show that owner by 
inspections had received notice of de- 
fect causing injury, denial of motion 
for nonsuit was not ground for re- 
versal.—Home Owners’ Loan Corpora- 
tion v. Brazzeal, 9 S.H.2d. 773, 62 Ga. 
App. 683. 

N.Y¥.Sup. That defendant moving for 
dismissal of complaint on the trial also 
moved for new trial, did not deprive 
defendant of his right to rest on the 
earlier motion to dismiss. Civil Prac- 
tice Act, §§ 262, 549.—O’Brien v. Lehigh 


Valley R. Co., 27 N.Y.S.2d 540, 176 
Mise, 404. 
§ 1184 
Mo.App. Demurrer at close of plain- 


tiff’s evidence was ‘waived’ by the in- 
troduction by defendant of evidence.— 
Hackney y. Fairbanks, Morse & Co., 
148 S.W.2d 457. 
§ 1185 

Ga.App. An assignment of error on 
the refusal of a motion to grant a non- 
suit was not reviewable where, after 
the overruling of such motion, the 
case proceeded to trial, and a verdict 
was returned in favor of plaintiff, and 
a motion for new trial was filed by 


re rei 
‘dict was abandoned by mov ; 
go to the jury on the facts.—Watson 


ent 26 N.Y.S.2d 514, 261 App.Div. 
Tenn.App. Defendant “waived” his 
motions for directed verdicts at close 
of plaintiffs’. evidence by fntroducing \ 
witnesses in his behalf after trial 
court overruled such motions.—Fulmer = 
v. Jennings, 148 S.W.2d 39. oa 


§ 1186 

Il.App. Where defendant’s motion 
to find for defendants at close of. plain- 
tiff's case was overruled, and defend- 
ants then put in their evidence, such 
motion was then out of the case— 
Kahler v. Marchi, 29 N.EH.2d 854, 3017 Sin 
Ill.App. 23. ‘ 

IlL.App. Where defendants did not 
stand on their motion made at close of 
plaintiff’s evidence for finding in their 
favor, but offered evidence, they there- | 
by “waived” any right to argue error 
on that motion on appeal.—Salzman v. 
Boeing, 35 N.H.2d 536, 311 Ill.App. 83. 

Il.App. Defendant’s motion for a di- 
rected verdict at close of plaintiff’s case 
was out of the case for all time, where \ 
defendant put in its evidence after such 
motion was overruled.—Hirshman _v. 
National Mineral Co., 35 N.H.2d 693, i, 
311 Ill.App. 169. 

N.M. Any error in overruling plain- 
tiff’s motion for judgment at close of 
testimony of plaintiff and defendants 
was walved by plaintiff’s subsequent 
introduction of rebuttal testimony.— 
Cullender vy. Doyal, 105 P.2d 326, 44 
N.M. 491. 

Vt. Where, at close of plaintiff’s ; 
opening evidence defendant moved for é 
directed verdict and after motion was 4 
overruled and exception noted, intro- f 
duced evidence in defense of action, but : 

x 


did not renew his motion at the close 

of all the evidence, defendant ‘waived’ 
exception previously noted to the over- 
ruling of his motion.—Parrow  y. > 
Proulx, 15 A.2d 835. 


_ _§ 1188 

Mo. Any right of appellant to com- 
plain of refusal of an instruction was 
“waived” when appellant refused to 
stand on its request and offered evi- 
dence after the instruction wag re- 
fused.—Evans v. Farmers Elevator Co., 
147 S.W.2d 593. 


TROVER AND CONVERSION 


§1 

N.Y.App.Div. Any meddling with 
personal property beyond the extent 
of the authority conferred, so as to al- 
ter or interfere with the owner’s do- 
minion, is a “conversion” of the prop- 
erty.—Fisher. v. Title Guarantee & 
Trust Co., 28 N.Y:S.2d 410, 262 App. 
Div. 293, reversing 26 N.Y.S.2d 960, 
176 Mise. 166. 


3 

Mont. A “conversion” is any unau- 
thorized act which deprives a man of 
his property permanently or for an 
indefinite time——Harri v. Isaac, 107 
P.2d 137, 

N.J.Sup. The essential elements of 
the common-law action in conversion 
are that the property and right to im- 
mediate possession thereof belong to 
the plaintiff, and the wrongful act of 
interference with that right by the de- 
fendant.—Virst Nat. Bank of Blooming- s 
dale v. North Jersey Trust Co., Ridge- 
wood, 14 A.2d 765, 18 N.J.Mise. 449. 

N.Y.Sup. Conversion is the gist of 
an action in trover.—Kaufman y,. Provi- 
dent Sav. Bank & Trust Co. of Cincin- 
nati, 23 N.Y.S.2d 637. : 

“Conversion” is concerned with pos- 
session, not title, and may be either 
direct or constructive, but gist of the 
action is injury to right of possession. 
—Kaufman v. Provident Sav. Bank & 
Fuse Co. of Cincinnati, 23 N.Y.S.2d 

“Conversion” is any distinct act of 
dominion wrongfully exercised over 
another's personal property in denial 4 
of or inconsistent with his rights there- 
in.—Kaufman v. Provident Say. B ; 


ank | 
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ree Co. of Cincinnati, 23 N.Y.S.2d 


The application of rule relating to 
conversion must depend on the particu- 
lar facts of the individual case.—Kauf- 
man v. Provident Sav. Bank & Trust 
Co. of Cincinnati, 23 N.Y.S.2d 687. 

Vt. In order to charge person for the 
“conversion” of property, something 
more than mere nonfeasance must be 
shown, and loss of property, through 
negligence does not make one liable in 
an action for trover.—Wetmore vy. B. W. 
Hooker Co., 18 A.2d 181. 


§ 7 

Cal.Super. The basis of an action 
for “conversion” is not the knowledge 
or intent of defendant but rests upon 
the unwarranted interference by de- 
fendant with the dominion over prop- 
erty of the plaintiff from which injury 
results and good faith, care, ignorance 
and want of wrongful motives is no de- 
fense.—Fisher vy, Pickwick Hotel, 108-P. 
2d 1001. 

Mass. That defendant who exercised 
dominion over goods did so in good 
faith under reasonable but mistaken 
belief that he had legal right to the 
goods, or that defendant exercised due 
eare, or that plaintiff was contribu- 
torily negligent, is no defense to an 
action for conversion.—Row vy. Home 
Sav. Bank, 29 N.E.2a 552, 

§ 11 

Ala. Trover lies only for wrongful 
appropriation of personal property 
specific enough to be identified—Knox 
vy. Moskins Stores, 2 So.2d 449. 

Trover did not lie in favor of em- 
ployee against defendant for alleged 
conversion of an account owing by em- 
ployer for work and labor, since the 
“account” was not personalty subject to 
conversion, but was a mere demand, 
claim or right of action possessing no 
tangible entity—Knox v. Moskins 
Stores, 2 So.2d 449. 

Mo.App. Realty cannot be the sub- 
ject of trover.—Luhmann vy. Schaefer, 
142 S.W.2d 1088. 

In determining whether a building 
can be the subject of conversion for 
which trover will lie, a building is 
ordinarily a part of the realty and re- 
tains its character as realty until there 
has been a severance of it, actual or 
constructive, but there may be a con- 
structive severance by contract.—Luh- 
mann v. Schaefer, 142 S.W.2d 1088. 

Contract between property owner and 
wrecking company, whereby wrecking 
company paid owner $25 and agreed 
to wreck building and to remove sal- 
vaged material, was not a mere agree- 
ment for the rendition of services, but 
was a “sale” of the building which 
passed title and right of possession to 
wrecking company and effectuated a 
“constructive severance’ of the build- 
ing; hence building became ‘“person- 
alty’” for conversion of which wrecking 
company could maintain trover.—Luh- 
mann v. Schaefer, 142 S.W.2d 1088. 

Where defendant wrecking company 
wrecked and removed salvaged material 
from building as to which plaintiff 
wrecking company had contracted with 
owner, there was an “actual severance’”’ 
of the building by defendant, and its 
conversion of the building was con- 
summated subsequent -to such _ sever- 
ance, so that, even if contract between 


plaintiff and owner did not amount to: 


a constructive severance, the actual sev- 
erance converted the building into 
“nyersonalty” for the! conversion of 
which plaintiff could maintain trover.— 
Luhmann y. Schaefer, 142 S.W.2d 1088. 
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Ala. Trover will lie for conversion 
of money.—Hall v. Hall, 2 So.2d 908. 

Mo.App. An action for conversion 
of money allegedly collected by a bank 
on checks does not lie.—U. S. Fidelity 
& Guaranty Co. v. Mississippi Valley 
Trust Co., 153° aoa a 752. 


§ 

Ala. A “conversion” in the sense of 
the law of trover consists either in 
the appropriation of the thing to the 
party’s own use and beneficial enjoy- 
ment, or in its destruction or in the 
exercise of dominion over it, in exclu- 
sion or defiance of owner’s right, or 
in withholding the possession from 


= 
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owner under a claim of title incon- 
sistent with owner’s title-—Geneva Gin 
& Storage Co. v. Rawls, 199 So. 734, 
240 Ala. 320, reversing 199 So. 732, 29 
Ala.App. 606. 
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D.C.Minn. The gist of an action in 
conversion is a wrongful assumption of 
dominion and control over property.—U. 
S. v. Rogers & Rogers, 36 F.Supp. 79. 

Ala. Whoever undertakes tortiously 
to deal with the property of another as 
his own, or tortiously detains it from 
the true owner, is, in contemplation of 
the law, guilty of a_ ‘conversion.”— 
Geneva Gin & Storage Co. v. Rawls, 199 
So. 734, 240 Ala. 320, reversing 199 
So. 732, 29 Ala.App. 606. 

A “conversion” in the sense of the 
law of trover consists either in the ap- 
propriation of the thing to the party’s 
own use and beneficial enjoyment, or in 
its destruction or in the exercise of 
dominion over it, in exclusion or de- 
fiance of owner’s right, or in withhold- 
ing the possession from owner under a 
claim of title inconsistent with owner’s 
title—Geneva Gin & Storage Co. v. 
Rawls, 199 So. 734, 240 Ala. 320, re- 
versing 199 So. 732, 29 Ala.App. 606. 

Cal.Super. A ‘conversion’ is any 
act of ‘‘dominion’’ which is defined as 
perfect or complete property or owner- 
ship in a thing, complete ownership, 
absolute property and ownership or 
right to property, wrongfully exerted 
over another’s personalty in denial of 
or inconsistent with his rights therein, 
from which injury to the owner results. 


Mn ke vy. Pickwick Hotel, 108 P.2d 
Ind.App. “Conversion’”’ as a tort con- 


sists either in the appropriation of 
personal property of another to the 
party’s own use and benefit, or in 
its destruction, or in exercising domin- 
ion over it, in exclusion and dcfiance 
of rights of the owner or unlawful 
possessor, or in withholding it from 
his possession under a claim and title 
inconsistent with the owner’s.—Shank 
Fireproof Warehouse Co. v. Harlan, 29 
N.E.2d 1003. 

The essence of every “conversion” is 
the wrongful invasion of the right to, 
and absolute dominion over, the prop- 
erty of another.—Shank Fireproof 
sy eehonse Co. v. Harlan, 29 N.E.2d 


Neb. “Conversion” is any distinct 
act of dominion wrongfully exerted 
over another’s personalty in denial of 
or inconsistent with his rights therein. 
—Indisana Harbor Belt R. Co. v. Al- 
pirn, 296 N.W. 158. 

Any unlawful interference or exer- 
cise of dominion, with respect to the 
property by which the owner of the 
property is damnified, is sufficient to 


constitute ‘conversion’’.—Indiana Har- 
bor Belt Co. v. Alpirn, 296 N.W. 
158. 

N.Y.Sup. “Conversion” is an unau- 


thorized assumption and exercise of 
right of ownership over goods belong- 
ing to another to exclusion of owner’s 
rights._First Nat. Bank .of  Fleisch- 
manns y. Creamery Package Mfg. Co., 
2A" NENES 20° 79'76. 

N.Y.Sup. Any exercise of dominion 
over another’s goods to his loss is a 
“eonversion”.—Corrao v. Dewey Garage 
Corporation, 24 N.Y.S.2d 592. 


Okl. “Conversion” is the unlawful 
and wrongful exercise of dominion, 
ownership, or control by one person 


over the property of another to the 
exclusion of the exercise of the same 
rights by the owner either permanently 
or for an indefinite time.—Griffith v. 
McBride, 108 P.2d 109. 

Wyo. Mere words used by a person 
who is not in possession of personalty 
are not sufficient to constitute “con- 
Ge: Teens v. Marcante, 113 P.2d 
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D.C.Cal. In action for loss by fire of 
packing house built on leased land, if 
building be viewed as chattel, dominion 
exercised by employees of defendant 
moving picture company who entered 
and occupied packing house and erected 
set, was a ‘conversion’, and while if 
articles could be returned undamaged, 


§ 48 


plaintiffs might not suffer injury, 
plaintiffs could not be required to ac- 
cept chattel which was damaged after 
defendant had converted it to its own 
use.—Southern Counties Ice Co. v. RKO 
Radio Pictures, 39 F.Supp. 157. 

Ala. One who steals the property of 
another is guilty of a tort against the 
owner, for which the owner may bring 
an action for conversion.—Geneva Gin 
& Storage Co. v. Rawls, 199 So. 734, 
240 Ala. 320, reversing 199 So. 732, 
29 Ala.App. 606. 

Where property is stolen, the tres- 
pass, committed in the original taking, 
does not in contemplation of law 
divest the true owner of possession, 
and every moment’s continuance of 
the trespass and felony is, in legal con- 
sideration, a new caption and asporta- 
tion.— Geneva Gin & Storage Co. v. 
Rawls, 199 So. 734, 240 Ala. 320, re- 
versing 199 So. 732, 29 Ala.App. 606. 

Where property was stolen and sold 
to innocent buyer, both the thief and 
the buyer were guilty of ‘conversion’ 
of property and were liable in action 
of trover to the owner.—Geneva Gin & 


Storage Co. v. Rawls, 199 So. 1734, 
240 Ala. 320, reversing 199 So. 732, 
29 Ala.App. 606. 

Ky. Conversion is essentially a tor- 


tious taking of another’s property but 
a contract is implied in law to return 
the property to the rightful owner, 
and the tort may be waived and an 
action of assumpsit or its equivalent 
maintained.—Peoples Nat. Bank vy. Gu- 
ier, 145 S.W.2d 1042, 284 Ky. 702. 


Tex.Civ.App. Where a person with 
notice of another’s claim to property 
deliberately chooses not to avail him- 
self of orderly processes of law in de- 
termining validity of the asserted 
rights and chooses to substitute him- 
self as sole arbiter of the law and 
facts and renders decision in his own 
self-interest, and thereafter takes the 
property, he acts at his peril, and if 
his conclusions are erroneous, he alone 
must bear the consequences of his de- 
liberate usurpation of authority.—Cage 
Bros. v. Whiteman, 153 S.W.2d 727. 


Wyo. Merely locking grocery store 
doors and retaining possession of key 
without any further exercise or claim 
of dominion over furniture and fixtures 
in,store did not constitute “conver- 


sion” thereof.—Hein v. Marcante, 113 
P.2d 940, 
46 
Ala, Every uniawful intermeddling 


with the goods of another is a “con- 
version” and it is no defense to an ac- 
tion by the true owner that the person 
receiving the goods was ignorant of 
owner’s title—Geneva Gin & Storage 
Co. v. Rawls, 199 So. 734, 240 Ala. 320, 
reversing 199 So. 732, 29 Ala.App. 606. 

Where property was stolen and sold 
to innocent buyer, both the thief and 
the buyer were guilty of “conversion” 
of property and were liable in action 
of trover to the owner.—Geneva Gin 
& Storage Co. v. Rawls, 199 So. 734, 
24U Ala. 320, reversing 199 So. 732, 29 
Ala.App. 606. 
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Ala. A “conversion” in the sense of 
the law of trover consists either in the 
appropriation of the thing to the par- 
ty’s own use and beneficial enjoyment, 
or in its destruction or in the exercise 
of dominion over it, in exclusion or 
defiance of owner’s right, or in with- 
holding the possession from owner un- 
der a claim of title inconsistent with 
owner’s title—Geneva Gin & Storage 
Co, v. Rawls, 199 So. 734, 240 Ala. 320, 
reversing 199 So. 732, 29 Ala.App. 606. 

Mass. Where mortgagee which took 
possession of vacant building upon 
foreclosure did not know to whom two 
unlocked trunks and suitease and con- 
tents found in bujlding belonged, and 
owner had known that building was 
being abandoned but had continued 
without right to keep the property in 
building, mortgagee was not liable for 
conversion or gross negligence in caus- 
ing the property, which was reason- 
ably deemed to be worthless, to be re- 
moved from building and thrown away. 
—Row vy. Home Say. Bank, 29 N.E.2a 
552. 


Ne 
took possession 
ersonalty, the owner of which 


Row v. Home Say. Bank, 29 N. 


a 662. 


Whoever undertakes tortiously 
with the property of another 
own, or tortiously detains it 
true owner, is, in contempla- 
the law, guilty of a “conver- 
—Geneva Gin & Storage Co. v. 
wis, 199 So. 734, 240 Ala. 320, re- 
ing 199 So. ep 29 Ala.App. 606. 


§$.2d 645. 


A “conversion” in the sense of 
of trover consists either in the 
iation of the thing to the 
own use and beneficial enjoy- 
r in its destruction or. in the 
of dominion over it, in exclu- 
defiance of owner’s right, or in 
ding the possession from own- 
der a claim of title inconsistent 
owner’s title—Geneva Gin & 
e Co. yv. Rawls, 199 So. 734, 
Ja. 320, reversing 199 So, 732, 
Ja.App. 606. k 

up. Even though possession of 
yperty may be originaHy lawful, de- 
/ and refusal for its return may 
ise to right of action in ‘‘conver- 
First Nat. Bank of Fleisch- 


ent with the owner’s general do- 
on, particularly when detention ot- 
‘after a demand for possession has 
-made.—English v. Nichols, 142 §, 
2d 534 

amb 

e 


er 
‘fetmore v. 


Where possession of person- 
as been acquired lawfully, a de- 
for the return thereof is neces- 
to make a defendant liable in an 
ction in replevin or in trover and con- 
on—Hein y. Marcante, 113 P.2d 


ues 8 87 
Ee, D.C.Tenn. Trover is not the exclu- 
give remedy for a wrongful conversion. 
; In re Franklin Saving & Loan Co., 
34 F.Supp. 585. , 
N.Y.Sup. An action for conversion 
of personal property involves an “in- 
ry to property’ within statute pro- 
ding that injury to property is an 
actionable act, whereby the estate of 
another is lessened, other than a per- 
sonal injury, or the breach of a con- 
‘act. General Construction Law, 
5-a.—Mintzer v. Windsor Lamp Mfg. 
MouNoYs-2d 990, 175 Misc. 551. 
Civ.App. Where wrong 
ned of amounts to conversion, in- 
ed party has a right to so treat it 
d to sue for the value of the prop- 
erty.—Myatt v. Elliott, 143 S.W.2d 205. 
_ Brror dismissed, or correct. 


Cal.App. In action of conversion, the 
ist of right of recovery is derived 
rom ownership with right of posses- 
sion, or from actual possession at time 
of alleged conversion.—Schweitzer vy. 
; Bank of America N. T. & S. A., 109 
} Sor.d 441, 


: 


on foreclosure, for conyer- — 


$e * mu hh ‘s a 
t to immediate possess: 
converted.—Lane v. 


nigh a On OLe 
thing Volunteer 
Mo.App. Trover does not lie unless 
plaintiff has title to the chattel with 
possession or the right of possession 
thereof.-Luhmann vy, Schaefer, 142 S. 
W.2d 1088. 

N.J.Sup. The essential elements of 
the common-law action in conversion 
are that the property and right to im- 
mediate possession thereof belong to 
the plaintiff, and the wrongful act of 
interference with that right by the de- 
fendant.—Virst Nat. Bank of Blooming- 
dale v. North Jersey Trust Co., Ridge- 
wood, 14 A.2d 765, 18 N.J.Mise. 449. 

N.Y.App.Div. Plaintiff’s right to re- 
cover for conversion depended on 
strength of its own legal ownership 
and not on alleged defects of defend- 
ants’ title—Pompez Exhibition Co. v. 
Platte. 26 N.Y.S.2d 654, 261 App.Div. 


§ 94 
N.Y.App.Div. The existence of a 
mere equitable interest in chattels is 
insufficient to support a claim for con- 
version thereof—Pompez Exhibition 
o, ¢ Flatto, 26 N.Y.S.2d 654, 261 App. 
Div. 613. 


§ 103 

Ala. Where thief sold and delivered 
stolen property to buyer and the buyer 
received and undertook to assume 
dominion over the stolen property, 
both became “joint tort-feasors’? and 
both became liable jointly in an ac- 
tion of trover and conversion to the 
owner without regard to whether the 
buyer had prior knowledge of the fact 
that the thief had stolen the property. 
Code 1923, § 5720.—Geneva Gin & 
Storage Co. v. Rawls, 199 So. 734, 240 


Ala. 320, reversing 199 So. 732, 29 
Ala.App. 606 
Ala.App. All persons engaged in 


conversion are liable as principals, and 
they may be sued jointly or severally, 
provided, in case it is sought to hold 
them jointly liable, that the conver- 
sion was joint.—Geneva Gin & Storage 
Co. v. Rawls, 199 So. 732, 29 Ala.App. 
606, reversed 199 So. 734, 240 Ala. 320. 

A subsequent buyer of property from 
someone other than true owner is lia- 
ble for conversion of property if sub- 
sequent buyer refuses to return it to 
true owner on demand.—Geneva Gin & 
Storage Co. v. Rawls, 199 So. 732, 29 
Ala.App. 606, reversed 199 So. 734, 240 
Ala. 320. 


Mass. A husband, whose fraudulent 
management of the plaintiff wife’s se- 
curities pledged for his indebtedness 
resulted in a total loss thereof, was 
properly ordered to pay the value 
thereof plus interest, and a corpora- 
tion controlled by the husband which 
wrongfully received proceeds of sales 
of the securities was also chargeable 
therefor.—Dow vy. Brookline Trust Co., 
31 N.H.2d 138, 308 Mass. 90. 

Tex.Civ.App. Where seller filed as- 
sumed name certificate stating that he 
owned radio products company, and 
the certificate was on record when 
cause of action against seller for con— 
version of certain sound equipment 
arose in favor of buyer as well as at 
date of trial and although there was 
evidence that the seller’s business had 
been incorporated prior to the time the 
buyer’s cause of action arose, there 
was no showing that the seller com- 
plied with statute requiring a business 
firm to give notice of intention of be- 
coming incorporated, the seller was 
personally liable for the act of conver- 


sion, Vernon’s Ann.Ciy.St. arts. 1307, 
5924, 5925.—Spolane v. Coy, 153 S. 
W.2d 672. 


§ 105 

N.C. A typewritten statement, pur- 
portedly signed by plaintiff, followed 
by an unsigned, unsealed, and unau- 
thenticated jurat, is not an “affidavit” 
within statute which provides for mak- 
ing an “affidavit” of inability to com- 
ply with statute requiring an under- 
taking in an action for wrongful tak- 
ing and withholding of personal prop- 


oraee Bank, 30 N.H.2d 821, 307 Mass. © 


etion | 
taking and 


comply with such requirement was 
followed by an unsigned, unsealed, and 
unauthenticated jurat, motion to dis- — 
miss was improperly disallowed. C.S. 
§§ 498, 494.—Ogburn v. Sterchi Bros. 
Stores, 11 S.E.2d 460, 218 N:C. 507. 


Lack of proper authentication on — ‘ 
purported affidavit of inability to com- Sei 
ply with requirement that undertaking 
or deposit in lieu thereof be filed in ac- : 


tion for wrongful taking and with- 
holding of personal property would not 
require dismissal of action, and court a 
could continue cause until plaintiff had - 
reasonable time to supply defect by 
swearing to her affidavit before an 
officer duly authorized to take and cer- * 
tify the affidavit. C.S. §§ 493, 494.— ; 
Ogburn y. Sterchi Bros. Stores, 11 S.. 
H.2d 460, 218 N.C. 507. <=) 


é § 106 

Ga.App. Where plaintiff and defend- r 
ant who were soft drink bottlers ver- or 
bally agreed to follow general prac- 
tice of demanding deposit for each 
bottle sent out and exchanging empty 
stray bottles of other dealer’s product 
which had come into their possession, 
for their own bottles, the plaintiff upon 
accepting deposits on his bottles, which 
amounted to an “insurance” that if the 
bottles were not returned the deposits 
would be forfeited, no longer had clear 
title to the bottles, and could not re- 
cover them from defendant in action, 
of trover until the tender to defendant’ 
of the deposit for each of plaintiff’s 
bottles in possession of defendant,— 
Worthy v. Williams, 12 S.H.2d 139. 
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C.C.A.Mich. Ratification of conver- 
sion must have been made with knowl- 
edge of material facts to be effective. 
—Holland Furnace Co. vy. Allen, 118 F. 
2d 969. 

La.App. That automobile which 
plaintiff traded for defendant dealer’s 
used automobile had been given by de- 
fendant to third parties as a commis- 
sion for effecting trade did not relieve’ 
defendant from liability to plaintiff for 
value of plaintiff’s automobile where ig 
defendant repudiated transaction and wil 
did not -return such automobile to : 
Do De ee v. Gillman, 2 So.2d 


Mass. That defendant who exercised 
dominion oyer goods did so in good 
faith under reasonable but mistaken 
belief that he had legal right to the 
goods, or that defendant exercised due 
care, or that plaintiff was contributor- 
ily negligent, is no defense to an action 
for conversion.—Row yv. Home Say. 
Bank, 29 _N.B.2d 552. 

Mass. In an action for ‘conversion, 
set-off is not allowed. G.L.(Ter.Ed.) e. 
232, 1.—Lane vy. Volunteer Co-op. 
Bank, 30 N.H.2da 821, 307 Mass. 508. 

_Lex.Civ.App. Where jury found that 
oil well owner’s retention of driller’s 
rig was wrongful and amounted to a 
tort, fact that driller breached his con- 
tract in failing to remove broken drill 
stem from well and that rig was used 
to remove broken drill stem did not 
relieve owner of his tort liability.— 
Sawyer v. Dixon, 143 S.W.2d 987, er- 
ror dismissed, judgment correct. 

§ 114 

_Colo. Where president of a corpora- 
tion to compensate investigator for 
services allegedly agreed to pay a note 
secured by a trust deed executed by in- 
vestigator in favor of third party and 
before president, with corporation’s 
funds, procured note and trust deed, it 
was agreed that note and trust deed 
should be kept in files of corporation - 
as an apparently valid obligation and 
that fact that note was paid and should 
be returned to claimant on demand 
should be concealed from others inter- : 
ested in corporation, investigator’s ie 
conduct was such as to preclude her 
from successfully asserting ownership ~ 


OAT 
of note and trust deed and she could 
not recover for their alleged conversion 
by corporation.—Dando Co. v. Mangini, 
109 P.2d 1055 

Conn. Mortgage debt was not satis- 
fied by conveyance of equity of re- 
demption to mortgagee by deceased 
mortgagor’s distributee as regards 
mortgagor’s executors, and mortgagee 
had right to continued benefit of fire 
policies theretofore taken out to pro- 
tect its interest and was not guilty of 
“conversion” because after the convey- 
ance mortgagee caused the policies to 
be changed so that mortgagee became 
the named _  insured.—Kligerman _ v. 
Union & New Haven Trust Co., 18 A. 
2d 683, 127 Conn. 622. 


§ 120 

Ala. Where thief sold and delivered 
stolen property to buyer and the buyer 
received and undertook to assume 
dominion over the stolen property, both 
became ‘‘joint tort-feasors’” and both 
became liable jointly in an action of 
trover and conversion to the owner 
without regard to whether the buyer 
had prior knowledge of the fact that 
the thief had _ stolen the_ property. 
Code 1928, § 5720.—Geneva Gin & Stor- 
age Co. v. Rawls, 199 So. 734, 240 Ala. 
Hed reversing 199 So. 732, 29 Ala.App. 


Ala.App. Buyer and seller of wrong- 
fully converted chattel can be sued 
separately for conversion, but they can- 
not be sued jointly where buyer bys 
bona fide and without a knowledga of 
conversion by seller.—Geneva Gin & 
Storage Co. v. Rawls, 199 So. 732, 29 
Ala.App. 606, reversed 199 So. 734, 240 
Ala. 320. 


All persons engaged in conversion 
are liable as principals, and they ma 
be sued jointly or severally, provided, 
in case it is sought to hold them joint- 
ly liable, that the conversion was joint. 
—Geneva Gin & Storage Co. v. Rawls, 
199 So. 732, 29 Ala.App. 606, reversed 
199 So. 734, 240 Ala. 320. 


In action against subsequent buyer 
of converted property, original con- 
verter need not be joined as a defend- 
ant.—Geneva Gin & Storage Co. v. 
Rawls, 199 So. 732, 29 Ala.App. 606, 
reversed 199 So. 734, 240 Ala. 320. 


Where chattel is converted, subse- 
quent bona fide purchaser without 
knowledge that seller was not owner 
of chattel cannot be joined with seller 
in trover action.—Geneva Gin & Stor- 
age Co. v. Rawls, 199 So. 732, 29 Ala. 
HDs 606, reversed 199 So. 734, 240 Ala. 


A conversion action by owner of 
property could not be brought jointly 
against thief stealing cotton and 
against person buying cotton from 
thief, where person buying cotton did 
not have actual or constructive notice 
that cotton was stolen.—Geneva Gin & 
Storage Co. v. Rawls, 199 So. 732, 29 
Ala.App. 606, reversed 199 So. 734, 240 
Ala. 320. 

Ia.App. One who is not the owner 
of leased premises has no interest in 
controversy arising out of alleged con- 
version by tenant of machinery and 
equipment installed in the premises.— 
National Pumps Corporation y. Brun- 
ing, 1 So.2d 320. 

§ 121 

Tex.Civ.App. A petition alleging that 
tool joints and pipe were stolen from 
plaintiff and found in defendant’s pos- 
session, that plaintiff told ercooaat 
that joints and pipe were stolen from 
plaintiff, and that plaintiff demanded a 
return of the property and that de- 
mand was refused by defendant coupled 
with other allegations of ownership 
and unlawful taking of property, was 
sufficient to support judgment for 
plaintiff in action in trover and conver- 
sion to recover oil well supplies.—Oil 
Country Pipe & Supply Co. v. Carter, 
143 S.W.2d 831, error dismissed, judg- 
ment correct. 


§ 128 
Mont. The elements of a cause of 
action for ‘conversion’ include at 
least ‘an allegation that plaintiff is the 
owner or entitled to possession of the 
property involved, and that defendant 
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converted it to his own use.—Rado- 
sevich vy. Engle, 111 P.2d 299. 


§ 129 

N.Y.App.Div. In action for conver- 
sion of chattels, complaint alleging ex- 
ecution and delivery by plaintiff to 
corporate defendant of bill of sale 
covering the chattels and alleging that 
a subsequent bill of sale executed by 
corporate defendant in blank, the ob- 
ject of which apparently was to re- 
convey title to plaintiff or its agents, 
was destroyed after execution, Wwas 
required to be dismissed on defendants’ 
motion for judgment as not stating a 
cause of action. Rules of Civil Prav- 
tice, rule 106.—Pompez Exhibition Co. 
v. Flatto, 26 N.Y.S.2d 654, 261 App. 
Div. 613. 


§ 134 

Mont. The elements of a cause of 
action for ‘conversion’ include at 
least an allegation that plaintiff is the 
owner or entitled to possession of the 
property involved, and that defendant 
converted it to his own use.—Radose- 
vich v. Engle, 111 P.2d 299. 


§ 139 

Tex.Civ.App. Where plaintiff alleged 
that defendant fraudulently-and mali- 
ciously placed an order with plaintiff 
for coffee of reasonable value of $75 
to procure possession thereof for pur- 
pose of keeping the same to square 
an alleged indebtedness due the de- 
fendant by plaintiff, the alleged trans- 
action was tantamount to a conversion 
of plaintiff's property in a manner to 
give rise to claim for exemplary dam- 
ages, so that in action for $75 actual 
damages and $250 exemplary damages, 
county court erred in sustaining de- 
fendant’s demurrer to plaintiff’s claim 
for exemplary damages and dismissing 
the cause of action for lack of juris- 
Seah are bene v. English, 144 S.W. 


& 141 

Tex.Civ.App. llegations for exem- 
plary damages are sufficient when prop- 
erty in the possession of plaintiff is al- 
leged to have been wrongfully obtained 
by another by malicious misrepresenta- 
tions with a fraudulent intention, pur- 
pose, or scheme and plan to convert 
the same to defendant’s own use and 
tae v. English, 144 S.W.2d 


§ 158 
S.D. In action for alleged conversion 
of washing machines, trial court did 
not err in allowing trust receipts to be 
entered in evidence by defendants un- 
der a general denial, since the trust re- 
ceipts were admissible because under 
a general denial in an action for con- 
version, the defendant not only denies 
the conyersion, but the plaintiff’s title, 
and, in order to prove that there is no 
title in plaintiff, the defendant may en- 
ter evidence to show title in himself.— 
Walton v. Commercial Credit Co., 299 
N.W. 300. 
8 178 


N.D. In action for conversion of en- 
gines, the burden of proof was on the 
plaintiff—Hart v. Rigler, 295 N.W. 308. 


In action for conversion of engines, 
it was not incumbent on defendant to 
prove that he never received the en- 
gines, at least until the plaintiff made 
a prima facie case tracing the engines 
into the defendant’s hands.—Hart vy. 
Rigler, 295 N.W. 308. 


Pa. In action for conversion of ne- 
gotiable bonds, burden was on plaintiff 
to prove only its ownership and loss 
of bonds, and burden would then shift 
to defendants to show that they came 
into possession of bonds under such 
circumstances as to relieve them from 
liability for a conversion.—First Nat. 
Bank of Blairstown y. Goldberg, 17 
A.2d 377, .340 Pa. 337. 

Tex.Civ.App. In action for conver- 
sion of floating dredge, where it was 
shown that the defendant was with- 
holding the dredge and refused to sur- 
render it to the plaintiff on demand, it 
was not necessary for plaintiff to show 
that defendant had actually used any 
part of the property.—Myatt v. Blliott, 
143 S.W.2d 205, error dismissed, judg- 
ment correct. 


§ 205 


§ 183 

Va. In action of trover and conver- 
Sion by buyer of timber against seller 
of timber who sold a portion of the 
timber to a third person, evidence that 
the buyer built roads on the seller’s 
lands in order to remove the timber 
purchased by the buyer, was admissi- 
ble only to show that timber products 
were accessible to the market, for pur- 
pose of Showing the value of the tim- 
ber, and buyer could not recover for 
the cost of building the roads and also 
realize on the increase in value of the 
timber products as result of construc- 
tion of the roads.—Straley v. Fisher, 10 
§.B.2d 551. 


§ 194 

Idaho. Where defendant filed cross- 
complaint on ground that plaintiff had 
appropriated to his own use certain 
pieces of defendant’s galvanized syphon 
trial court’s decision that defendan 
would be limited to a showing of mar- 
ket value as measure of damages was 
unduly restrictive——Condie v. Swain- 
ston, 112 P.2d 787. 

Ind.App. In determining value of 
used wearing apparel, or household 
goods lost, converted or injured, it is 
proper to consider any fact which goes 
to show real value thereof, such as 
cost, condition and age, and any dam- 
age thereto through use, decay or oth- 
erwise, but the value should not be 
fixed on basis of purely sentimental 
value to owner or fanciful price which 
he may place thereon for special rea- 
sons.—Anchor Stove & Furniture Co. yv. 
Blackwood, 35 N.H.2d 117. 

Wash. In action for conversion 
against defendants which converted 
logs after original conversion by log- 
ger, exclusion of evidence which 
amounted to no more than offer to 
show that the logs in the possession of 
logger possessed a limited market 
value because of logger’s defective title 
was not error, since the evidence was 
irrelevant on the question of the mar- 
ketability of the landowner’s title— 
ee v. Siler Logging Co., 116 P.2d 


§ 202 

La. Evidence that bill of sale of | 
equipment located on oil leases in Texas 
was executed and accepted in payment 
of indebtedness owing by vendor to oil 
company failed to establish liability of 
oil company for alleged wrongful con- 
duct in intercepting check for oil sold 
by vendor to third party under con- 
tract with oil company, and requiring 
execution of bill of sale as a prerequi- 
site to procuring delivery of check.— 


Dickerson y, Dickerson, 2 So.2d 643, 
197 La. 907. 
N.D. In action against sole trader 


and others for conversion of engines, 
plaintiff’s evidence was insufficient to 
make out a case against the sole trader. 
—Hart v. Rigler, 295 N.W. 308. 

§ 204 

La.App. In suit for damages result- 
ing from conversion of furniture, evi- 
dence held to authorize finding for de- 
fendants on ground that there was no 
conversion of part of the furniture, and 
that remainder of the furniture involved 
was purchased by defendants.—Turner 
vi. Charlton; 197) So: "1874 

§ 205 

_ Ga.App. Evidence was insufficient for 
jury to find that defendant officer, at 
time of plaintiff's arrest, illegally con- 
verted a pin, certain articles of cloth- 
ing, and other personalty belonging 
to plaintiff—Goodwin y. Anderson, 12 
§8.H.2d 444. 

La.App. In suit for damages result- 
ing from conversion of furniture, evi- 
dence held to authorize finding for de- 
fendants on ground that there was no 
conversion of part of the furniture, and 
that remainder of the furniture involved 
was purchased by defendants.—Turner 
y. Charlton, 197 So. 187. 

Miss. Burden of proof was on ap- 
pellee to show by preponderance of 
evidence that appellants had unlawful- 
ly converted appellee’s  personalty.— 
Krouse v. Jones, 198 So. 552. 

Where evidence relied on to sustain 
verdict was unsatisfactory, unsubstan- 
tial, and amounted only to conjecture, 
it was insufficient to sustain verdict 


§ 205 


for appellee who alleged that appel- 
lants had unlawfully converted appel- 
lee’s personalty.—Krouse v. Jones, 198 
So. 552. i 

Okl. In action for conversion of 
personalty in building in which plain- 
tiff operated a hatchery, evidence that 
hatching season closed about the first 
of June and premises were temporarily 
abandoned, and in July building own- 
er had padlock placed on door, win- 
dows barred, and notices against tres- 
passing posted, sustained verdict 
against plaintiff on ground that plain- 
tiff was not denied access to the build- 
ing, and that doors were locked and 
windows barred to protect building 
and contents from depredations by 
third parties and not for purpose of 
converting the personalty in the build- 
ing under guise of nonpayment of 
rent.—Griffith v. McBride, 108 P.2d 109. 

Tex.Civ.App. Evidence that defend- 
ant freight company took possession 
of plaintiff’s radio with plaintiff's con- 
sent and with the understanding that 
defendant would replace radio with a 
new one, that defendant pretended to 
be investigating plaintiff’s claim that 
radio was damaged while being shipped 
by defendant, and that radio was not 
returned to plaintiff after plaintiff’s de- 
mand therefor, was sufficient to estab- 
lish a ‘‘conversion.’’—English v. Nichols, 
142 S.W.2d 534. 

§ 208 

Tex.Civ.App. Judgment for plaintiff 
in action for alleged conversion of a 
radio which plaintiff claimed to have 
purchased new in Amarillo and to have 
delivered to defendant freight company 
in Austin for replacement was unau- 
thorized, where plaintiff alleged that 
market value of radio in Austin at 
time of conversion was $195, or, in al- 
ternative, that if radio had no market 
value its actual value was $195, at 
time and place of conversion, and tes- 
tified that he had purchased radio in 

Amarillo for $194.50, but offered no 
' proof as to value of radio in Austin.— 
English v. Nichols, 142 S.W.2d 534. 


Tex.Civ.App. Where bridge painting 
subcontract gave principal contractor 
the right, on certain conditions, to take 
over and use for completion of work 
all rigging and tools of subcontractors, 
in subcontractors’ action against prin- 
cipal contractor for conversion of the 
rigging and tools used by _ principal 
contractor involving bona fide dispute 
on many issues in execution of the 
subcontract, evidence was insufficient 
to support finding of exemplary dam- 
ages.—Taylor-Fichter Steel Const. Co. 
vy. Curtis, 144 S.W.2d 285, error dis- 
missed, judgment correct. 


§ 232 

Wa. An instruction that if defendant 
contracted to sell timber to plaintiff, 
and thereafter defendant sold the tim- 
ber to a third person, plaintiff would 
be entitled to difference between mar- 
ket value of the timber so sold and re- 
moved, and cost to plaintiff of placing 
it on the market, was objectionable as 
stating wrong measure of damages, and 
as misleading, since loss, if any, suf- 
fered by plaintiff was difference be- 
tween market value of timber at time 
and place of conversion and amount 
which plaintiff agreed to pay defend- 
ant therefor, and instruction was mis- 
leading for not clearly setting out 
items to be included in cost to plaintiff 
of placing the timber on the market 
and for leaving out of consideration 
amount due defendant for the timber. 
—Straley v. Fisher, 10 S.H.2d 551. 


In action of trover and conversion 
by buyer of timber against seller of 
timber who resold a portion of the 
timber which had been left standing 
as well as cut timber which had not 
been removed, refused to instruct that 
buyer could not be allowed anything 
for timber not cut from the soil by 
buyer was not error, since though 
growing trees constitute a part of the 
soil and are regarded as “realty”, yet 
they are converted into ‘“personalty” 
when sold under a contract providing 
for their separation from the soil im- 
mediately, or within a reasonable time, 
—Straley v. Fisher, 10 8.H.2d 551, 


TROVEK AND CONVERSION 


§ 246 ¢ 

C.C.A.8.C. Under | South — Carolina 
law, great latitude is allowed jury in 
fixing measure of damages for conver- 
sion of personal property.—Murray V. 
Williams, 114 Fi2d 282. 

§ 247 

C.C.A.Pa.* The provisions of Penn- 
sylvania statute as to measure of dam- 
ages for conversion are in- derogation 
of common law, and hence must not 
be extended beyond what is plainly 
expressed, and they do not substitute 
for common-law rule a rule that one 
guilty of innocent or merely technical 
conversion, as distinguished from will- 
ful or negligent conversion, must pay 
or account for more than market 
value of converted property plus inter- 
est. 68 P.S.Pa. § 481.—Plack v. Baum- 
er, 121° Bi2d 676: 

Ind.App. The actual value of person- 
al property at time of its wrongful tak- 
ing is not sole measure of damages in 
action of trespass or conversion, but 
on the commission of a “trespass” 
which involves the invasion of or inter- 
ference with a right, although without 
any actual damage resulting, person to 
whom right belongs may maintain an 
action and recover nominal damages.— 
Cue Finance Co. v. Berry, 34 N.B.2d 

Va, In trover, where the conversion 
is complete, the measure of damages, 
as a general rule, is the value of prop- 
erty converted at the time and place 
of conversion.—Straley v. Fisher, 10 
S.H.2d 551. 

If there is no market for converted 
property at the time and place of con- 
version, it may be ascertained by con- 
sidering. the property’s then value at 
the nearest and most available place at 
which there is a market, less any neces- 
sary cost of transportation thereto, 
and, though there are exceptions to 
such general rule, the exceptions usual- 
ly apply where such measure does not 
accord with the principle of just com- 
pensation for the loss sustained.—Stra- 
ley v. Fisher, 10 S.H.2d 551. 

Wash. In actions in trover, the 
measure of damages is the market 
value of the article at the time and 
place of conversion with legal inter- 
est.—Watkins v. Siler Logging Co., 116 
P.2d 315. 


§ 248 

Ark. The rule of damages applica- 
ble to an unlawful conversion of per- 
sonal property is that, if defendant 
has an equitable interest in the prop- 
erty, recovery against him is limited 
to actual net amount of plaintiff’s in- 
terest, although possession is wrong- 
fully assumed or retained.—Barham v. 
Standridge, 148 S.W.2d 648. 


§ 251 
Tex.Civ.App. Proper measure of 
damage for conversion of property 


where there is no market at the point 
at which the property is located is 
value of property where located less 
eost of transporting it to the nearest 
market where its value can be realized. 
—Myatt vy. Hlliott, 143 S.W.2d 205, er- 
ror dismissed, se so correct. 


C.C.A.Ariz. Under Arizona law, ordi- 
nary measure of damages for conver- 
sion is reasonable market value of 
goodg at time of conversion, with in- 
terest, and, if goods have no market 
value, their actual worth to owner is 
the test, and, when they have but little 
or no market value and are of special 
value to owner, he may recover the 
amount of such special value.—Arizona 
ws Corporation v. Smith, 119 F.2d 


©.0.A.Pa. Recovery for conversion, 
committed innocently and in good 
faith, is limited to market value of 


converted property at time of conver- 
sion with interest to date of recovery. 
—Plack v. Baumer, 121 F.2d 676. 
D.C.Tenn. In trover actions, under 
ordinary conditions, value of converted 
property would be taken as of the time 
of the conversion, but such rule does 
not apply if the property converted is 
of fluctuating value—In re Franklin 
Saving & Loan coe F.Supp. 586. 


Ga, Where party cutting and carry- 
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ing away timber is a “willful tres- 
passer’, that is, one who willfully and 
knowingly trespasses, the full value 
of property at time afid place without 
any deductions for labor and expenses 
is measure of damage, but where he 
is an unintentional or innocent tres- 
passer, or innocent vendee from such 
trespasser, the value at time of con- 
version less value he or his vendor 
added to property is measure of dam- 
age. Code 1933, § 105-2013.—Lawson 
v. Branch, 12 S.H.2d 641, 191 Ga. 311. 
§ 254 

Okl. The measure of damages for 
the conversion of household goods is 
not restricted to the price which could 
be realized by a sale in the market, but 
is the value to the owner, based on his 
actual money loss resulting from his 
being deprived of his property, ex- 
cluding any sentimental value placed 
thereon.—Joe Hodges Transfer & Stor- 
age v. Keeffe, 115 P.2d 251. 

Or. A grower whose fruit was 
wrongfully shipped by packer without 
grower’s knowledge or consent could 
not recover storage in transit charge 
paid by grower in recovering fruit, 
where grower sold fruit in New York 
and freight charge for shipment to 
New York was reduced by full amount 
of storage in transit charge.—Stan- 
cliffe vy. Corn, 114 P.2d 1014. 

Va. In actions of trover, profits de- 
pendent on conjectural, speculative, or 
estimated future bargains are not sub- 
ject to recovery.—Straley v. Fisher, 10 
8.H.2d 551. 

In action of trover and conversion by 
buyer of timber against seller“of tim- 
ber who sold a portion of the timber 
to a third person, evidence that the 
buyer built roads on the seller’s lands 
in order to remove the timber pur- 
chased by the buyer, was admissible 
only to show that timber products were 
accessible to the market, for purpose 
of showing the value of the timber, and 
buyer could not recover for the cost 
of building the roads and also realize 
on the increase in value of the timber 
products as result of construction of 
Ee Gane vy. Fisher, 10 S.B. 


255 
C.C.A.Pa. In action for innocent 
conversion of property, interest on 


amount recovered is allowable from 
date of conversion until that of recov- 
ery only, and crediting of plaintiff’s 
debt to defendant instanter with 
amount realized from defendant’s sale 
of converted property, as in case of 
national bank receiver’s sale of corpo- 
ration stock, pledged to bank as se- 
curity for notes, constitutes immediate 
recovery, so that there is no interest 
Hoes a ifr ears v. Baumer, 121 F.2d 


N.Y.Sup. The plaintiff in an action 
for conversion is as a matter of law, 
entitled to interest on the value of the 
property from the time of its conver- 
sion.—American Castype Corporation v. 
Niles-Bement-Pond Coy EL NEG 
888, 177 Mise. 18. 

Where damages are sought as com- 
pensation in conversion action for the 
deprivation of the use of the property 
converted, interest is not allowable, as 
the recovery for the use takes the place 
of interest.—American Castype Corpo- 
ration vy.’ Niles-Bement-Pond Co, 29 
N.Y.S.2d 888, 177 Mise. 13. 


§ 256 
La.App. In action for damages for 
alleged ‘illegal seizure and retention of 
plaintiff’s automobile, plaintiff could 
not recover damages for being deprived 
of use of automobile—Deboue y, Gill- 
man, 2 So.2d 690. 


§ 257 

Wash, In an action for conversion 
against a subsequent converter who 
has converted the property subsequent 
to an addition in value caused by the 
labor of the original converter, if the 
original conversion was in mala fides, 
then damages should be based upon 
the market value of the property as 
of the time and place the subsequent 
converter first exercised control and 
dominion over it, notwithstanding that 
he may be an innocent purchaser for 
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value.—Watkins y. Siler Logging Co., 
116 P.2d 315. : ; 

In an action for conversion against 
subsequent converter who has convert- 
ed the property subsequent to an ad- 
dition in value caused by the labor 
of the original converter, if original 
conversion was inadvertent or uninten- 
tional, no bad faith existing, then sub- 
sequent converter may be required to 
respond in damages based only upon 
the market value of the chattel at the 
time and place of the original conver- 
sion.—Watkins v. Siler Logging Co., 
AO Reed G5: 

Where logs were boomed by boom 
company and placed in rafts of logging 
eompany which sold the logs and re- 
mitted proceeds to boom company 
which in turn delivered money to log- 
ger, and landowner sought to recover 
from boom company and logging com- 
pany for conversion of the logs, if 
logger’s acts in converting logs Were 
in good faith, landowner was entitled 
to recover from defendants no more 
than stumpage value, but, if logger 
acted in bad faith, measure of damages 
was market value of logs at time and 
place defendants converted them,— 
Watkins v. Siler Logging Co., 116 P. 
Qs 3d. 

In landowner’s action for conversion 
of logs against boom company and log- 
ging company which converted logs 
after original conversion by logger, 
time and place of conversion were es- 
tablished by determining when and 
where defendants asserted dominion 
over logs and disposed of them by sale 
to landowner’s prejudice.—Watkins v. 
Siler Logging Co., 116 P.2d 315. 


Where, after expiration of timber 
contract and in violation of its terms, 
logger continued to cut timber which 
was dumped into river in which logs 
were boomed by boom company and 
placed in rafts of logging company 
which sold logs and remitted proceeds 
to boom company which in turn de- 
livered money to logger who in con- 
verting logs was not acting in good 
faith, in action for conversion by land- 
owner against boom company and log- 
ging company defendants could not 
limit their damages to stumpage value 
of logs, or to any amount other than 
value of logs at time logs, enhanced in 
value by cutting, hauling, and_boom- 
ing were converted by defendants.— 
Watkins vy. Siler Logging Co. 116 
P.2d 315. 


§ 270 

D.C.Cal. In action for loss by fire 
of packing house built on leased land, 
if building be viewed as chattel, do- 
minion exercised by employees of de- 
fendant moving picture company, who 
entered and occupied packing house 
and erected set, was a “conversion”, 
and while if articles could be returned 
undamaged, plaintiffs might not suffer 
injury, plaintiffs could not be required 
to accept chattel which was damaged 
after defendant had converted it to its 
own use.—Southern Counties Ice Co. vy. 
RKO Radio Pictures, 39 F.Supp. 157. 


§ 279 
Ind.App. Generally, amount of re- 
covery for loss or conversion of or in- 
jury to wearing apparel or household 
goods is not limited to price which 
could be realized by sale thereof in 
market, but owner may recover value 
of goods to him, based on his actual 
money loss resulting from deprivation 
of property, or difference in actual 
value caused by injury, excluding any 
fanciful or sentimental values placed 
thereon by him.—Anchor Stove & Fur- 
niture Co. v. Blackwood, 35 N.W.2d 117. 
Okl. The measure of damages for 
the conversion of household goods is 
not restricted to the price which could 
be realized by a sale in the market, but 
is the value to the owner, based on his 
actual money loss resulting from his 
being deprived of his property, exclud- 
ing any sentimental value-placed there- 
on,—Joe Hodges Transfer & Storage v. 

Keeffe, 115 P.2d 251. 

! 8 281 
Va. In action of trover and conver- 
sion by buyer of timber against seller 
of timber who sold a portion of the 
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TRUSTS 

timber to a third person, evidence that 
the buyer built roads on the seller’s 
lands in order to remove the timber 
purchased by the buyer, was admissi- 
ble only to show that timber products 
were accessible to the market, for pur- 
pose of showing the value of the tim- 
ber, and buyer could not recover for 
the cost of building the roads and also 
realize on the increase in value of the 
timber products as result of construc- 
tion of the roads.—Straley:v. Fisher, 10 
S.H.2d 551. 

§ 282 


Mo.App. “Malice’ as a basis for 
punitive damages for the conversion of 
personalty means the intentional doing 
of a wrongful act without just cause or 
excuse, and this requires that defend- 
ant not only intended to do the wrong- 
ful act, but that he knew it was wrong- 
ful when he did it.—Luhmann vy. 
Schaefer, 142 S.W.2d 1088. 

In order to justify punitive damages 
for conversion of personalty, some ele- 
ment of wantonness or bad motive is 
necessary, but, if one intentionally does 
a wrongful act and knows at the time 
that it is wrongful, he does it ‘“‘wanton- 
ly” and with a “bad motive.”—Luh- 
mann y. Schaefer, 142 S.W.2d 1088. 

Evidence that defendant wrecking 
company took possession of building 
and had practically completed wrecking 
of it under a contract with original 
owner, before it had knowledge that 
original owner had sold the property 
or that plaintiff wrecking company had 
any claim to the building, indicated at 
most the taking of plaintiff’s property 
by defendant under a claim of right in 
good faith, and did not establish the 
intentional doing of a wrongful act 
without just cause or excuse so as to 
warrant recovery by plaintiff of puni- 
tive damages for defendant’s conver- 
SHEET ao cue v. Schaefer, 142 S.W. 


Tex.Civ.App. In action for conver- 
sion to authorize recovery of punitive 
damages which is the amount of dif- 
ference between value of property con- 
verted at time of conversion and high- 
est price it would have brought be- 
tween that time and date action was 
instituted, it is necessary that the tort 
must be willful, fraudulent or commit- 
ted in circumstances imputing negli- 
gence to the wrongdoer, thus showing 
that he was indifferent to the rights of 
others.—Wool Growers. Central Stor- 
age Co. v. Cochran, 153 S8.W.2d 638, er- 
ror granted. 


§ 283 

La.App. Where automobile dealer 
repudiated an exchange of automobiles 
with plaintiff but did not return plain- 
tiff’s automobile, plaintiff’s damages as 
against dealer and codefendant, who in- 
duced plaintiff to trade, could not be 
limited to $25 on ground that codefend- 
ant sold automobile, which he believed 
worth $25, for $17.50, especially where 
plaintiff’s automobile had been valued 
at $70 when trade was made.—Deboue 
v. Gillman, 2 So.2d 690. 

Mo.App. Verdict for $450 actual 
damages for conversion of lumber and 
other building materials salvaged from 
wrecked building was not excessive.— 
Luhmann y. Schaefer, 142 S.W.2d 1088. 


§ 323 

Ga.App. In action in trover to recov- 
er empty bottles allegedly owned by 
the plaintiff who operated beverage 
company, bills of sale for the bottles 
did not as a matter of law show title in 
the plaintiff so as to authorize recovery, 
under facts of case.—Worthy v. Wil- 
liams, 12 S.H.2d 139. 

Mo.App. In action by partners, 
court properly directed verdict on 
counts seeking recovery of rent of 
building and damages for conversion of 
building, where evidence showed that 
such building was conveyed to a cor- 
poration of which plaintiffs were prin- 
cipal officers and stockholders, and that 
such corporation forfeited its charter, 
but did not show any conveyance to 


~ plaintiffs.—Dietrich v. Mothershead, 150 


S.W.2d 565. 

Pa. In action for conversion of ne- 
gotiable bonds, where there appeared 
in the testimony no circumstances to 


§ 7 


suggest knowledge of defendant that 
Nene disposing of bonds was not a 
older thereof in due course, nor any 
bad faith on defendant’s part, and the 
evidence was undisputed and presented 
by plaintiff itself, it was proper for 
the trial court to declare as a matter 
of law that the facts conclusively es- 
tablished the innocence of defendant 
< AY pansacto eee Nat. Bank 
oO airstown v. Goldberg, 17 A.2d 377. 
340 Pa. 337. 
§ 325 i 
Kan. In action against land com- 
pany operating recreational project at 
lake by holder of participation certifi- 
cate, entitling holder to enjoy recre- 
ational facilities of project, for alleged 
conversion of holder’s boat which com- 
pany removed from lake because of 
holder’s violation of rules, where jury’s 
answers to special questions were to 
effect that company’s only refusal to 
return boat to holder was in letter stat- 
ing that boat had been removed from 
lake until an understanding could be 
reached relative to observance of rules, 
there was no “conversion” of boat and 
setting aside of general verdict on that 
cause of action was required. Gen.St. 
1935, 60-2918.—Smith v. Quivira Land 
Co., 113 P.2d 1077, 153 Kan, 794. 
29 


3 

Mass. On the reversal of a final de- 
cree fixing certain sums found due 
because of the conversion of pledged 
securities or the proceeds thereof, in- 
terest on the amounts found due by the 
reviewing court should be brought 
ad “ the gene of ite new final de- 

.—Dow v. Brookline Trus KS 

N.E.2d 13, 308 Mass. 90. ‘ 
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81 

D.C.Md. Term “association” implies 
associates and entering into a joint en- 
terprise for transaction of business, thus 
differing from ordinary “trust”? whereby 
property is to be held on specified trusts 
for benefit of named or described per- 
sons.—Equitable Trust Co. vy. Magruder, 

37 F.Supp. 711. 
N.J.Sup. A “trust” arises as a re- 
sult of a manifestation of an intention 
that the trustee is to deal, as a fidu- 
FvB Ya TED oe specs prope for 
of another.—Cohen y. Cohen, 2 
A.2d 594, 126 N.J.L. 605, ‘ae 


§ 2 
N.Y.Sur. A trustee acting in his fi- 
duciary capacity is a person distinct 
from the same person in his individual 
capacity.—In re McCabe’s Estate, 27 N. 
Y.S.2d 127, 176 Misc. 286. 


§ 7 

C.C.A.Conn. Daughter might have 
charged herself as trustee under an ex- 
ecuted declaration of trust in stepmoth- 
er’s favor, without expressly saying so, 
since her intent to do so might be im- 
plied from any language sufficient to 
make it clear, but an intent to create 
a trust not actually accompanied by 
steps bringing it into existence would 
not charge daughter as a voluntary 
Patera si v. Chappell, 116 F.2d 


C.C.A.Mich. An “express trust’”’ 

must be an explicit declaration of 
trust, accompanied by an intention to 
create such an estate and followed by 
an actual conveyance or transfer of 
definite property, or estate or inter- 
est made by a person capable of such 
a transfer and for a definite term, 
which vests the legal title in a person 
capable of holding as trustee for the 
benefit of a cestui que trust or pur- 
ose, to which the trust fund is to 
e applied or the retention of title 
by the owner under circumstances 
which clearly and unequivocally dis- 
close an intent to hold for use of 
another.—Buhl v. Kavanagh, 118 F.2d 
315. 

A person who has no title or in- 
terest in property can create no trust 
therein.—Buhl vy. Kavanagh, 118 F.2d 
315. 
Ark, There must be an intent to 
ereate a trust in order to create one, 
and it must be created with such cer- 
tainty as will enable court to carry out 


er 


§ 7 


its terms.—Krickerberg v. Hoff, 143 8. 
W.2d 560. 

Md. A trust is created only if the 
settlor properly manifests an inten- 
tion to create a trust.—National Union 
Mortg. Corporation v. Potomac Consol. 
Debenture Corporation, 16 A.2d 866, 178 
Md. 658. 

Mo.App. Whether an attempted dis- 
position of property can be enforced as 
an executed trust depends primarily 
upon intention of the settlor to create 
a trust, evidenced by some _ sufficient 
and explicit declaration to that effect. 
—In re Geel’s Estate, 143 S.W.2d 327. 

N.J.Ch. A trust of personalty has its 
situs at the domicile of the donor or 
ereator at the time of the creation of 
the trust, and the fact that the donor 
or creator changes domicile after crea- 
tion of the trust does not change the 
rule.—David v. Atlantic County Soc. for 
Prevention of Cruelty to Animals, 19 A, 
2d 896, 129 N.J.Eq. 501. 

N.Y.Sup. One of the features distin- 
guishing a “trust” from a contractual 
relationship is the existence of a trust 
res, and no particular language is 
necessary to create a trust.—Kahlmeyer 
vy. Green-Wood Cemetery, 23 N.Y.S.2d 
17, 175 Misc, 187. : 

N.Y.Sur. Where savings deposit in 
New Jersey bank was opened by testa- 
trix in trust for grandson, and _ testa- 
trix and grandson were domiciled in 
New York and book was retained in 
that state, the validity and effect of 
trust were determinable by the law of 
New York. Personal Peeper Law, § 
12-a—In re Weinstein’s HWstate, 28 N. 
Y.8.2d 137, 176 Misc. 592. 

Or. To create trust, there must be 
manifestation of trustor’s intent to do 
so.—Winters vy. Winters, 109 P.2d 857. 
_ An intent to create trust may be 
implied from parties’ relationship and 
acts affecting title to and possession of 
trust property, though no words re- 
ferring to trust or trustee were spoken 
reduced to writing.—Winters v. 
Winters, 109 P.2d 857. 

Tex.Civ.App. The doctrine of “con- 
structive trusts’? is applicable only in 
eases in which there is some breach 
of duty or want of good faith and fair 
dealing on part of person acquiring the 
property or of him from whom or un- 
der whom he has gotten it, of whom he 
has actual or constructive notice, or 
where the property has been acquired 
or possession of it taken on assump- 
tion of a trust character or under the 
belief by those with whom transaction 
is had that it was acquired in trust, or 
where it has been obtained by undue 
influence.—Kinzbach Tool Co. vy. Cor- 
bett-Wallace Corporation, 145 S.W.2d 
235, error granted. 

Wis. A trust is not an “agency’’, 
though it is possible for trustee to be 
an agent also where extensive direc- 
tion and control are kept over trustee. 
—First Wisconsin Trust Co. v. Wiscon- 
sin Department of Taxation, 294 N.W. 
868, 237 Wis, 135. 

§ 10 

Ark. An “express trust” can arise 
only out of parties’ direct and positive 
acts, and can never be implied or arise 
by operation of law.—Hunt v. Hunt, 149 
S.W.2d 930. 

Express and implied trusts differ 
chiefly in that “express trusts’’ are cre- 
ated by parties’ acts, while “implied 
trusts” are raised by operation of law, 
either to carry out parties’ presumed 
intention or to satisfy demands of jus- 
tice or protect against fraud.—Hunt 
v. Hunt, 149 S.W.2d 930. 


§ 12 

D.C.Pa. “Implied trusts” are those 
which, without being express, are de- 
ducible from nature of transaction as 
matters of intent, or which are su- 
perinduced upon the transaction by op- 
eration of law as matters of equity, in- 
dependently of particular intention of 
i iee alia v. Kellerman, 40 F.Supp. 
46. 

Ark. An “implied trust’? includes a 
“resulting trust’? and may be estab- 
lished by parol testimony.—Hunt y, 
Hunt, 149 S.W.2d 930. 

“Implied trusts’ are those deducible 
from transaction as matter of clear in- 


TRUSTS 


tention, but not found in parties’ 
words, or those superinduced on trans- 
action by operation of law as matter 
of equity independently of parties’ par- 


ticular intention.—Hunt vy. Hunt, 149 
S.W.2d 930. 

Hxpress and implied trusts differ 
chiefly in that “express trusts” are 
created by parties’ acts, while ‘“im- 


plied trusts” are raised by operation 
of law, either to carry out parties’ pre- 
sumed intention or to satisfy demands 
of justice or protect against fraud.— 
Hunt v. Hunt, 149 S.W.2d 930. : 

Ga. An ‘implied trust’? is necessarily 
based upon an implied contract, im- 
plied either in fact or in law. Code 
1933, §§ 108-106 to 108-108.—Guffin v. 
Kelly, 14 §.H.2d 50, 191 Ga. 880. 

Miss. An “implied trust” is a trust 
raised or created by implication of law, 
a trust implied or presumed from cir- 
cumstances.—Old Ladies’ Home Ass’n v. 
Grubbs’ Estate, 2 So.2d 593, overrul- 
ing suggestion % error 199 So. 287. 

13 

Okl. A “resulting trust’ is one which 
arises where the legal estate in prop- 
erty is disposed of, conveyed, or trans- 
ferred, but the intent appears or is 
inferred from the terms of the disposi- 
tion, or from the accompanying facts 
that the beneficial interest is not to 
go with the legal title, or to be en- 
joyed by the holder thereof.—McGill vy. 
McGill, 113 P.2d 826. 

§ 14 

Cal.App. A ‘constructive trust’ is 
one of those designated by statute as 
involuntary trusts arising by reason of 
fact that party sought to be charged 
with a trust has gained something by 
fraud, accident, mistake, undue influ- 
ence, the violation of a trust, or other 
wrongful act. Civ.Code, § 2224.—Smith 
v. Bliss,-112)P.2a #30. 

Ga. “Constructive trusts” are such 
as are raised by equity in respect to 
property acquired by fraud, or such as 
exist without original fraud, where 
person’s retention of property is against 
equity. Code 1933, § 108-106, subd. 2. 
—Grant vy. Hart, 14 S.H.2d 860. 

Minn. A ‘constructive trust” is a 
remedial device by which the holder 
of the legal title is held to be a trus- 
tee for the benefit of another who in 
good conscience is entitled to a bene- 
ficial interest without reference to the 
intention, or lack of it, of the parties. 
—Larkin vy. McCabe, 299 N.W. 649. 


§ 21 
C.C.A.Mich. If the owner of prop- 
erty declares that he holds it in trust 
for another person, or transfers it in 
trust, a ‘trust’ may arise although 
the beneficiary has no notice of it, but 
failure of owner to notify the bene- 
ficiary of the declaration of trust or 
beneficiary’s nonacceptance of trust, is 
evidence that the owner does not in- 
tend immediately to create a trust, 
and is also evidence that although a 
trust is created, the owner reserves 
the power to revoke it.—Buhl vy. Kay- 

anagh, 118 F.2d 315. 


8 24 9 

Cal.App. The dual relationship of 
trustor and beneficiary of trust is per- 
missible-—Weiner v. Roof, 115 P.2d 23. 

N.¥.Sur. In absence of statute, be- 
quest or devise to a trustee for erection 
of monuments and markers on private 
burial grounds is defective as a ‘‘pri- 
vate trust’ because it has no specified 
beneficiary, and is defective as a ‘‘public 
or charitable trust” because it lacks 
even unascertained beneficiaries and is 
not for public purposes.—In re Voorhis’ 
Estate, 27 N.Y.S.2d 818, 176 Misc. 585. 


§ 25 

C.C.A.Ind, A valid leasehold interest 
may constitute the subject matter of a 
trust.—Chase Nat. Bank of City of 
New York vy. Citizens Gas Co. of In- 
dianapolis, 113 F.2d 217, certiorari 
granted City of Indianapolis vy. Chase 
Nat. Bank of City of New York, 61 S. 
Ct. 73, 61 S.Ct. 74, Chase Nat. Bank of 
City of New York y. Citizens Gas Co. 
of Indianapolis, 61 S.Ct. 74 and Chase 
Nat. Bank of City of New York y, In- 
dianapolis Gas Co., 61 S.Ct. 74. 

C.C.A.Mich, Where legal title is al- 
ready held by one person for the bene- 
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fit of another, the equitable owner 
may usually declare a further trust in 
his equitable interest.—Buhl y. 
anagh, 118 F.2d 315. 

.C.N.Y. An undivided interest in 
property may be the subject of a trust. 


—Fiduciary Trust Co. v. U. S., 36 F. 
Supp. 653. 
Mass. A trustee could declare an 


oral trust-for benefit of beneficiaty’s 
wife and children, in personalty owned 
by trustee himself, but not in bene- 
ficiary’s interest in the trust funds, 
without beneficiary’s consent.—Chan- 
dler v. Lally, 31 N.B.2d 1, 308 Mass. 41. 

N.Y.Sur. The interest of a beneficia- 
ry of an insurance policy is a satisfac- 
tory res for a trust.—In re Kyte’s 
Will, 22 N.Y.S.2d 236, 174 Misc. 1094. 

If insured is himself a beneficiary in 
life policy, he may orally or in writing 
declare a trust of his interest, without 
delivery of policy or change or notice 
to company; while, if another than 
the insured is the beneficiary, he may 
become a trustee by his own mere 
declaration, or by agreement between 
himself and the insured, without more. 
—In re Kyte’s Will, 22 N.Y.S.2d 236, 
174 Misc. 1094. 


§ 26 

Cal.App. Since the repeal in 1927 of 
statute under which only such trusts 
could be created as were permitted by 
statute, express trusts may now be 
created for any purpose for which per- 
sons may lawfully contract. Civ.Code, 
§ 857.—Reiss v. Reiss, 114 P.2d 718. 


§ 27 

C.C.A.Pa. Trusts for benefit of set- 
tlor’s children for life with power of 
appointment by will and providing that 
neither principal nor income should be 
liable to the control or answerable for 
the debts, contracts, engagements or 
torts of the cestui que trustent, or lia- 
ble to any charge, assignment, con- 
veyance or anticipation were “spend- 
thrift trusts’? which have received the 
approval of Pennsylvania courts.—Mel- 
lon v, Driseoll, 117 F.2d 477. 

Ill.App. The creator of a trust may 
secure the enjoyment of it to the ob- 
jects of his bounty by providing that 
it shal] not be alienated by them or be- 
come subject to be taken by their cred- 
itors—McKeown v. Pridmore, 35 N.E 
2d 376, 310 Ill.App. 634. 

Iowa. A testamentary trust provid- 
ing that any payment of income might 
be made only to named beneficiary 
and that upon attempted alienation the 
right to income should be lost and in- 
come should become payable to a third 
person, to be applied to the care, board 
and clothing of beneficiary, as far as 
might be proper or necessary in trus- 
tee’s judgment, was not a “spendthrift 
trust” as strictly defined, and trust es- 
tate could not be subjected to claims of 
beneficiary’s creditors, as against con- 
tention that trust was invalid as un- 
duly restricting alienatiom—Jones v. 
Coon, 295 N.W. 162. 


Md. A will, which directed with re- 
spect to a trust therein created “that 
all moneys paid to any beneficiary shall 
be paid into his or her hands and not 
into the hands of any other howsoever 
claiming, and without the right of an- 
ticipation”, created a valid ‘“spend- 
thrift trust’? as to both corpus and in- 
come of trust property, making such 
property not subject to attachment, 
execution, assignment, or anticipation, 
—Medwedeff v. Fisher, 17 A.2d 141. 

A valid “spendthrift trust’? may be 
created as to the corpus as well as the 
income of a trust estate, notwithstand- 
ing principal as well as income is pay- 
able to the same _ beneficiary.—Med- 
wedeff v. Fisher, 17 A.2d 141. 

Mo.App. The grantors in deed of 
trust creating spendthrift trust who 
were legal owners of corpus of trust 
had absolute right to deed property 
to trustee and give such directions as 
to its future uses and vesture as they 
saw fit unless.transfer and future use 
and vesture were in fraud of creditors, 
for some unlawful purpose, or in viola- 
tion of rule as to perpetuity.—Brum- 
baugh v. Young, 144 S.W.2d 823. 

N.¥.Sup. The purpose of statutes 
relating to indestructible trusts was to 
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permit a testator to make secure pro- 
vision for the support and maintenance 
of an improvident person for life and 
to place it beyond the reach of such 
person or his creditors to defeat the 
purposes of the trust by alienating and 
squandering the principal. Personal 
Property Law, § 15; Real Property 
Law, § 103.—Application of Renn, 29 
N.Y.S.2d 410. 

Pa. A donor may create a valid 
spendthrift trust so as to protect the 
trust estate from the creditors of the 
beneficiary.—Riverside Trust Co. vy. 
Twitchell, 20 A.2d 768, 342 Pa. 558. 

Pa.Super. A testator may provide 
that his gifts shall reach the persons 
for whom he intended them, and may 
ereate a spendthrift trust to accomplish 
this purpose.—Holmesburg Bldg. Ass’n 
v. Badger, 18 A.2d 529. 

Wa. A spendthrift trust, providing 
that beneficiary shall not transfer or 
anticipate his interest therein and that 
such interest shall not be subject to 
seizure by beneficiary’s creditors, is 
permitted under statute within speci- 
fied pecuniary limits. Code 1919, § 
5157.—Blackwell v. Virginia Trust Co., 
14 8.E.2d 301, 177 Va. 299. 


§ 29 

C.C.A.Conn. If what has been done 
by the creator of an alleged voluntary 
trust falls short of showing the com- 
plete establishment of a fiduciary rela- 
tionship, as where the intent to become 
a trustee is doubtful because what was 
said or done is as compatible with an 
intent to make a future gift as with an 
intent to hold the legal title to proper- 
ty for exclusive benefit of another, no 
more than a promise which is unen- 
forceable for want of ‘‘consideration” 
results, but once the trust has been 
completely set up, lack of consideration 
will not preclude enforcement, and 
trustee is bound to perform.—Cullen y. 
Chappell, 116 F.2d 1017. 

Ky. Where trustor sought to create 
spendthrift trust by conveying land to 
a third party who in turn conveyed to 
a trustee to hold in trust for trustor 
during his life, with a vested remainder 
in children born and to be born of 
trustor, and with provision that if trust 
property was subjected to debts of 
trustor, it should go to remaindermen, 
deeds creating trust were not invalid 
on ground that they were without “con- 

' sideration’’, as regards question of pos- 
sible rights of future children, in so 
far as such rights had effect on quality 
of title. Ky.St. § 2355.—Lane v, Tay- 
Lors452) SIW.2de271;) 287 (Ky. 1165 

YTex.Civ.App. The mutuality of obli- 
Revons provided by agreements where- 

y land was conveyed in trust was 
sufficient ‘consideration’ to support 
such agreements, especially where 
agreements were executed.—W. T. Raw- 
leigh Co. v. ae a S.W.2d 796. 


3 

Ark. An express trust can be proved 
only by written instrument signed by 
party enabled by law to declare trust, 
Pope’s Dig. § 6064.—Hunt v. Hunt, 149 
S.W.2d 930. 

An express trust cannot be created 
by parol testimony. Pope’s Dig. § 6064. 
—Hunt y. Hunt, 149 §.W.2d 930. 

Cal.App. Trusts in money and other 
forms of personal property may be 
created by parol agreement.—In re 
meee: 107 P.2d 964, 41 Cal.App.2d 


Del.Ch, In absence of a statute, the 
intent to create a trust can be proper- 
ly manifested, not only by written or 
spoken words, but by conduct.—Wil- 
mington Trust Co. v. Wilmington 
Trust Co.,.15 A.2d 153. 

Mo. An express trust cannot be cre- 
ated or proved by a parol agreement, 
and a resulting trust may be proved 
by parol but never arises by virtue of 
an agreement, Mo.St.Ann. §§ 3104, 
3105, pp. 1928, 1931.—Mays v. Jackson, 
145 S.W.2d 392. 

N.Y.Sur. The statute zoretring an 
agreement to establish a trust to be in 
writing did not render invalid an oral 
agreement of beneficiary of life policy, 
who was sister of insured, that pro- 
ceeds of policy would be used for 
burial expense of insured, since stat- 
ute applies only to a ‘“‘contract to es- 
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tablish a trust,” and not to a “parol 
Personal Property Law, § 31, 
§.—In re Kyte’s Will, 22 N.Y.S. 
174 Misc. 1094. 

Pa, A parol trust becomes a valid 
and enforceable one if in the course 
of litigation it is confessed by the 
aa te v. Moodhard, 19 A. 


§ 33 

Md. Where father’s realty was con- 
veyed to disinterested third person who 
reconveyed to father with remainder to 
children who orally agreed to reconvey 
to father at father’s request, there was 
neither a “resulting trust” nor a ‘‘con- 
structive trust’, but an “express trust’, 
and not being evidenced by writing in 
accordance with statute of frauds, an 
after-acquired judgment against one of 
the children during father’s lifetime was 
an enforceable lien against the realty.— 
Jacobs v. Schwartz, 20 A.2d 489. 

N.J.Sup. Where real estate develop- 
ment company which was indebted to 
plaintiff and defendant, real estate 
dealers, made contract whereby plain- 
tiff and defendant were to advance 
moneys to discharge liens so that con- 
templated sale could be effected, and 
development company agreed to sell 
them certain lots at certain price, and 
plaintiff and defendant made _ verbal 
agreement to divide equally any prof- 
its resulting, there was ne “trust in 
real estate’ created or contemplated, 
and title was not involved, and con- 
tract did not concern “interest in 
land”, and neither statute relating to 
trusts nor statute of frauds applied, 
and contract was valid though not in 
writing. N.J:S.A. . 25:1-3,.- 25 1-5 — 
ek Markeim, 16 A.2d 337, 125 N.J. 


N.C. To create a “parol trust’? with 
respect to land, there must be an 
agreement amounting to an undertak- 
ing to act as agent in the purchase 
and constituting a covenant to stand 
seized to the use or benefit of an- 
other.—Wolfe v. North Carolina Joint 
Stock Land Bank, 13 S.E.2d 5338, 219 
N.C. 823. 

A mere parol agreement to convey 
land to another raises no trust in 
favor of the person claiming as gran- 
tee under such alleged agreement, and 
comes within the provisions of the 
statute of frauds.—Wolfe v. North 


Carolina Joint Stock Land Bank, 13 
8.1.20 633, 219) N.C, 313: 
Okl. An express trust resting in 


parol to hold and to convey real prop- 
erty is unenforceable as being in vio- 
lation of statute of frauds and statute 
of uses and trusts. 15 OkI.St.Ann. § 
136: 60 OklI.St.Ann. § 136.—Abraham 
v. McSoud, 109 P.2d 822. 


Pa. Where plaintiffs allegedly exe- 
cuted oral agreement with defendant 
under which plaintiffs’ property was 
sold to defendant in consideration for 
payment of certain obligations. of 
plaintiffs by defendant, and defendant 
agreed to resell the property and re- 
tain amount expended by him and pay 
balance to the plaintiffs, plaintiffs in 
bringing action based on alleged re- 
fusal of defendant to accept reason- 
able offer for the property were not 
seeking to enforce an oral trust in 
realty and the claim -was not barred by 
the statute of frauds. 33 P.S. § 2.— 
Williams v. Moodhard, 19 A.2d 101. 

Tex.Civ.App. An equitable estate re- 
quires the simultaneous existence of 
two estates or ownerships in the same 
subject matter, whether the property 
inyolved be real or personal, and hence 
no express trust could be created in 
land by parol, against one holding both 
legal and equitable titles. Vernon’s 
Ann.Civ.St. art. 3995.—Miller v. Whit- 
tenburg, 144 S.W.2d 381, error granted. 

A holder of vendor’s lien notes se- 
cured by deed of trust could create a 
parol express trust in favor of pur- 
chaser, since purchaser owned an in- 
terest in the land, Vernon’s Ann.Civ. 
St. art. 3995.—Miller vy. Whittenburg, 
144 S.W.2d 381, error granted. 

Wis. Rights in and to realty, or 
trust or powers over realty, cannot be 
granted by parol, in view of statute 
of frauds, St.1939, § 240.06.—Healy v. 


§ 46 


Videlity Sav. Bank, 298 N.W. 170, 238 
Wis, 12, 


§ 325 

D.C.Pa. If bank’s oral agreement, 
entered into in 1930, to hold property 
in trust for debtors, collect rents, pay 
taxes, and credit balance against debt 
ereated a resulting trust under Penn- 
sylvania statute, it was voided by 5- 
year limitation ag against debtors suing 
for an accounting in 1940, and if a re- 
sulting trust was not created, debtors 
were basing their claim on a trust yoid 
because created by. parol, and their ac- 
tion could not be maintained even if 
their “laches” was ignored. 12 P.S.Pa. 
§ 83; 33 P.S.Pa. § 2,_Crowl v. Brooks, 
35 F.Supp. 720. 

Fla. A promise to reconvey land or 
to hold it in trust is an attempt to 
create an express trust and if oral is 
unenforceable under statute. Comp. 
Gen.Laws 1927, § 5664.—Crockett vy. 
Crockett, 199 So. 337. 

Kan. The observance of oral agree-- 
ment between grantor and grantee that 
grantee would reconvey land to grantor 
for certain purposes and that grantor 
would later reconvey land to grantee 
was not prohibited by statute requiring 
trusts concerning land to be in writing. 


Gen.St.1935, 67-401.—Stump vy, Smarsh, 
113 P.2d 1058, 1 ee 804. 
Tex.Civ.App. Where one contracts 


orally with a mortgagor for a valuable 
consideration to buy in land at a sale 
and to hold the title for the mortgagor, 
an express “trust” is created which is 
not subject to the statute of frauds. 
Vernon’s Ann.Ciy.St. art. 3995.—Amer- 
ican Nat. Ins. Co. v. Warnock, 148 §. 
W.2d 624, error dismissed, judgment 
correct. BS 


§ 

C.C.A.Utah. Courts are reluctant to 
enforce an alleged parol trust in per- 
sonalty, and a high degree of proof 
is necessary to establish such a trust 
by parol evidence.—Zolintakis y. Or- 
fanos, 119 F.2d 571. 

Ala, A trust in personalty is not 
within the statute of frauds. Code 
1940, Tit. 20, § 3(5)—Hall v. Hall, 2 
So.2d 908. 

Ind.App. A trust in personal proper- 
ty may be created by parol:—MeCabe 
v. Grantham, 31 N.E.2d 658. 


§ 40 

Tex.Civ.App. ‘'o constitute a “trust”, 
the beneficiaries must be named, and 
the terms thereof should be clearly set 
forth.—Ray v. Fowler, 144 S.W.2d 665. 
Hrror dismissed, juseeNe correct. 


Mass. Delivery of personalty or of a 
document declaring a trust is not es- 
sential to the creation of a trust where 
settlor makes himself -the trustee of 
personalty, though there must be an 
intent to establish a present trust and 
ereate an equitable interest in the ben- 
eficiary.—Rock v. Rock, 33 N.H.2d 973. 
309 Mass. 44. i 


§ 4 
Ga. The phrase “null and vyoid’ 
within statute providing that deed cre- 
ating trust shall be recorded where ces- 
tui que trust resides, within three 
months from execution, and if not so 
recorded it shall be null and void,: 
should be construed as meaning “void- 
able’ and only such persons as may 
have been injured by failure to re- 
cord deed within time described should 
be heard to complain of such failure. 
Code 1933, § 108-114.—Metropolitan 
Life Ins. Co. v. Hall, 12 8.H.2d 53, 191 
Ga, 294. 
8 46 


D.C.Pa. An expression of a mere in- 
tention or agreement to create a trust, 
without more, is insufficient to create a 
trust.—Van Sciver v. Rothensies, 36 F. 
Supp. 577. 

Iind.App. No. particular form of 
words is necessary to create a trust in 
personal property, and the facts as 
found from which the intention to cre- 
ate a trust is to be determined must 
be considered.-McCabe v. Grantham, 
81 N.E.2d 658. 

Pa, The declaration of intention to 
establish a parol trust must be definite, 
elear and explicit and embody all the 
essential elements, although no partic- 
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ular form of words or conduct is nec- 
essary, and the evidence of its creation 
cannot be vague, uncertain or ambig- 
uous.—Gribbel y. Gribbel, 17 A.2d 892. 
efluPa. Lh. i 

The creation of a parol trust in per- 
sonal property requires the expression 
of an intention to create a trust and 
not to make a present gift or a bilat- 
eral contract.—Gribbel v. Gribbel, 17 A. 
Paooea,o41, Pa. 11. 

The acts or words spoken to establish 
a parol trust in personal property 
must be unequivocal and plainly imply 
that the person holds the property as 
trustee, although the words ‘“‘trust” or 
“trustee” need not be used.—Gribbel v. 
Gribbel, 17 A.2d 892, 341 Pa. 11. 

The manifestation of intention, essen- 
tial to creation of a parol trust in 
personal property, must be restricted 
to a present intention to become a trus- 
tee, and impose upon declarant enforce- 
able duties.—Gribbel vy. Gribbel, 17 A. 


2d 892, 341 Pa. 11. 


The acts performed and the words 
spoken in creating a parol trust in per- 
sonal property must admit of no other 
interpretation than that the owner 
ceases to be and some one else becomes 
the beneficial owner of the property.— 
erebhel v. Gribbel, 17 A.2d 892, 341 Pa. 
1 


Pa. Where there is an express pro- 
vision forbidding anticipatory aliena- 
tion and attachment by creditors, a 
“spendthrift trust’? exists.—Riverside 
Trust Co. v. Twitchell, 20 A.2d 768, 
342 Pa. 558. 

Deed, whereby grantor gave money to 
trustee to invest and reinvest, and to 
pay net income to beneficiary for life, 
provided that there should be no power 
of anticipation or of pledge or assign- 
ment either of income or of principal of 
the trust fund or of any interest there- 
in whatsoever, created a valid ‘‘spend- 
thrift trust’ so that beneficiary’s inter- 
est was not subject to attachment since 
the grantor intended to protect the in- 
come as well as the corpus from any 
anticipation of the beneficiary or of 
ereditors.—Riverside Trust Co. v. Twit- 
chell, 20 A.2d 768, 342 Pa. 558. 

Trust instrument is to be examined as 
a whole in determining whether donor 
intended to create a spendthrift trust. 
—Riverside Trust Co. v. Twitchell, 20 
A.2d 768, 342 Pa. 558. 

A donor’s intention to create a spend- 
thrift trust is not to be set aside merely 
because it is not clearly expressed by 
the trust instrument.—Riverside Trust 
Co. v. Twitchell, 20 A.2d 768, 342 Pa. 
558. 

Pa.Orph. A testamentary provision 
that any bequest shall be free from 
anticipation by the, legatee’ thereof 
ereates a valid spendthrift trust.—In 
re Insull’s Estate, 57 Montg. 186. 

8.C. When a trust by implication is 
permitted, it must be with clear intent 
without the intervention of any act by 
the first donee.—Tiencken vy. Zerbst, 13 
$.E.2d 483, 196 S.C. 438. 


47 
Mass. In determining whether wife 
held in trust for husband the balance 
remaining of funds turned over to her 
by husband for setting up housekeep- 
ing, where wife made no contribution 
to the funds, the controlling factor was 
the manifestation by parties of an in- 
tention that a trust be created, and 
whether such an intent existed was a 
question of fact--Levy v. Levy, 35 N.E. 

2d 659. A 
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§ 

Iowa. The usé of such words as 
“trust” or “trustee” will not of itself 
be sufficient to create a trust.—Hodgson 
vy. Dorsey, 298 N.W. 895, 230 Iowa 730. 

If property is transferred to a per- 
son to be disposed of by him in any 
manner or to any person he may select, 
no “trust” is created and transferee 
takes property for his own benefit.— 
Hodgson v. Dorsey, 298 N.W. 895, 230 
Iowa 739. 


§ 49 
Iowa. A ‘“‘trust’” is not created if 
transferor does not manifest an inten- 
tion to impose enforceable duties upon 
transferee, and transferor’s intention 
net to impose enforceable duties may 
be shown by fact that he uses preca- 
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tory rather than mandatory words.— 
Hodgson v. Dorsey, 298 N.W. 895, 230 
Iowa 730. 

Ohio App. Insured’s typewritten 
statement, which remained in her con- 
tinuous and exclusive possession until 
her death, that she desired that resi- 
due of her annuity life insurance be 
paid to her brother,. “who shall di- 
vide it equally between himself and 
his daughter’, did not charge brother, 
who was named in policy as _ bene- 
ficiary and did not know of-such state- 
ment until after insured’s death, with 
duty to make such division, as state- 
ment could not take effect as gift, 
contract, or declaration of trust, but 
was merely expression of desire unac- 
companied by any act giving it juristic 
significance.—Union Central Life Ins. 
Co. vy. MacBrair, 31 N.H.2d 172, 66 Ohio 
App. 144. 

§ 50 


Ark. There must be an intent to 
create a trust in order to create one, 
and it must be created with such cer- 
tainty as will enable court to carry out 
its terms.—Krickerberg v. Hoff, 143 

.W.2d 560. 

A trust that is uncertain is not en- 
forced by law.—Krickerberg v. Hoff, 
143 S.W.2d 560. 

Cal.App. Where declaration of trust 
disclosed that property was conveyed 
in trust for the purpose of reconveying 
the property at the request of the trus- 
tor, the property was identified by deed 
and assignment executed by trustor, the 
conditions or trust were accepted by 
trustee in writing, and the duration of 
the trust was limited to lifetime of the 
trustor, trust was not void for uncer- 
tainty.—Reiss v. Reiss, 114 P.2d 718. 

Ga. A trust deed did not contain 
sufficient description of property even 
if the will referred to in the deed had 
itself been sufficiently identified, where 
pertinent description was “three hun- 
dred and fifty acres of land, more or 
less, in said county, lying upon the 
waters of Hutchins and Flat Rock, ad- 
joining the Connor place’, and it ap- 
peared that such land, including the 
Connor place, was part of a larger 
single tract owned by testator and de- 
seription contained in will appeared to 
be void for uncertainty, it not being 
shown that testator owned no other 
land besides the Connor place, adjoin- 
ing the land referred to as lying upon 
the waters of mentioned streams.—Met- 
ropolitan Life Ins. Co. v. Hall, 12 S.H. 
2d 53, 191 Ga. 294. 


Tex.Civ.App. In order to establish a 
parol trust, intention of the parties to 
create the relationship must be definite 
and particular.—Miller v. Whittenburg, 
144 §.W.2d 381, error granted. 

Parties need not use any set phrase 
or legal language to create a parol 
trust, but if their language, taken in 
its ordinary and accepted use among 
the class of persons using it, is suffi- 
cient to express their intention to ecre- 
ate such a trust, it is sufficient under 
the law.—Miller vy. Whittenburg, 
S.W.2d 381, error granted. 


§ 53 

_ Cal.App. Where under one provision 
in a trust agreement neither beneficiary 
would ever have title to or possession 
of any part of the trust principal, the 
interest of each beneficiary being limit- 
ed to a life estate in one-half of the 
income only, and under a subsequent 
provision beneficiaries, consisting of set- 
tlor’s children, were given the princi- 
pal, their interest being vested as to 
title, but contingent as to time of en- 
joyment, provisions were so repugnant 
as to be ambiguous and render agree- 
ment unworkable. Ciy.Code, § 1651.— 
Lissauer v. Union Bank & Trust Co. 
of Los Angeles, 114 P.2d 367. 


56 

Iowa. Trust deed whereby grantor 
conveyed land in trust for benefit of 
grantor’s children was not void because 
deed provided for support of the gran- 
tor by the children.—Lunt vy. Van Gor- 
den, 294 N.W, .351. 

Mass. The retention of income from 
a trust by the settlor is not inconsistent 
with a trust if the reservation of the 
income is one of the provisions of the 


144, 


5422 


trust.—Rock y. Rock, 83 N.H.2d 973, 
309 Mass. 44. 

Mass. An imperfect gift does not 
constitute a “trust”.—Rock v. Rock, 33 
N.H.2d 973, 309 Mass. 44. 

A willingness by a father to take 
appropriate action in the future to 
establish a trust for his son of certain 
shares of a real estate trust was of 
no more effect to establish a trust than 
such a willingness would be to estab- 
lish a gift if he intended to take the 
necessary action to complete a gift.— 
Rock vy. Rock, 83 N.H.2d 978, 309 
Mass. 44. 


§ 59 

C.C.A.Cal. Where defendant assignee 
of oil and gas prospecting permit en- 
tered into agreement for unit develop- 
ment of tract of oil land, under which 
some land remained inactive, and was 
thereby precluded from complying with 
contract for payment of oil royalties, 
and defendant as a party in prior state 
court litigation involving right to roy- 
alties ‘had disavowed interest therein 
and had agreed to abide by court’s de- 
termination, defendant placed itself in 
position of a “trustee’’, and as such be- 
came obligated to pay royalties from 
its allocated share under unit develop- 
ment agreement. Federal Oil Lands 
Leasing Act, 30 U.S.C.A. §§ 22, 48, 181 
et seq.—General Petroleum Corporation 
of California v. Dougherty, 117 F.2d 
529, modifying Dougherty v. General 
Petroleum Corporation of California, 28 
F.Supp. 979 

§ 62 


Cal.App. A trust to convey property 
is valid, and a grant upon a trust to 
convey creates an “express. trust’’.— 
Reiss v. Reiss, 114 P.2d 718. 

Cal.App. Where nominee of corpora- 
tion named as beneficiary in trust deed 
to realty, executed to secure repayment 
of series of notes, took title to realty, 
knowing that it was not worth the 
amount of indebtedness secured there- 
by and that such indebtedness was in 
default, and agreed to account for all 
income to holders by assignment of 
notes secured by trust deed, such nomi- 
nee became a ‘“‘trustee’’ for the holders 
by assignment of the several notes and 
bound to account to such holders for 
the income received from the realty. 
Civ.Code, §§ 2219, 2228, 2229, 2233.— 
Baumann v. Harrison, 115 P.2d 530. 

Md. Where father’s realty was con- 
veyed to disinterested third person who 
reconveyed to father with remainder 
to children who orally agreed to re- 
convey to father at father’s request, 
there was neither a “resulting trust’ 
nor a “constructive trust”, but an ‘“ex- 
press trust’, and not being evidenced 
by writing in accordance with statute 
of frauds, an after-acquired judgment 
against one of the children during 
father’s lifetime was an enforceable lien 
against the realty.—Jacobs v. Schwartz, 
20 A.2d 489. 


N.H. The property of one orally 
agreeing to make will, leaving all his 
estate remaining at his death to woman 
in payment for services rendered, never 
became impressed with trust in her fa- 
vor, though she performed considera- 
tion for promise.—Lemire vy. Haley, 19 
A.2d 436. 


N.J.Sup. Under a supplementary con- 


tract made after death of judgment 
debtor’s husband between debtor and 
insurer under husband’s life policies 


whereby insurer agreed to retain a cer- 
tain amount of money, payable under 
policies, and to pay debtor interest 
thereon until a designated date when 
amount retained by insurer with ac- 
crued interest thereon should be paid to 
debtor and others in equal shares, a 
“debtor and creditor relationship” was 
created between parties and a “trust’’ 
did not arise, especially where insurer 
was not restricted with respect to use 
which it might make of money and 
there were no provisions requiring that 
money be kept or used as a separate 
fund for benefit of anyone.—Cohen vy, 
Cohen, 20 A.2d 594, 126 N.J.L. 605. 
Or. A trust may be created by dec- 
laration of owner of property that he 
holds it as trustee for another person. 
—Winters v. Winters, 109 DP.2d 857. 
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ican -Nat. Ins. Co. v. Warnock, 143 §S. 
W.2d 624, error dismissed, judgment 
correct. 
* Tex.Civ.App. If a son acquired fa- 
ther’s property from tax purchaser 
pursuant to agreement that son would 
hold title to the land in trust until 
such time as revenues would reim- 
burse son for money paid to purchaser 
and such other sums as he might pay 
for taxes and upkeep and would then 
reconvey to father and brothers and 
sisters, a “trust’’ relationship arose 
in favor of the father and _ brothers 
and sisters upon son’s acquisition of 
the property.—Butler v. Butler, 144 
S.W.2d 956, error dismissed, judgment 
correct. 

Where son acquired father’s prop- 
erty from tax purchaser as trustee for 
the father and brothers and sisters, 
whatever rights, interest, or equities 
son might have acquired under judg- 
ment in suit against the father which 
awarded the property to the son with 
a life estate in favor of father inured 
to benefit of the son as trustee for the 
cestui que trust.—Butler v. Butler, 144 
S.W.2d 956, error dismissed, judgment 
correct. 

See In re Fraser [1940] 4 Dom.L.R. 
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§ 63 

N.Y.Sup. An agreement under which 
plaintiff paid a sum of money to ceme- 
tery corporation, and corporation 
agreed to allow interest at a rate not 
lower than that which it received 
from any of its investments or securi- 
ties and to use interest for the perpe- 
tual care of a cemetery lot created no 
“trust”, and plaintiff could not main- 
tain an action for an accounting and 
for a receiver, though upon proper al- 
legations he might have a cause of 
action for breach of contract.—Kahl- 
meyer v. Green-Wood Cemetery, 23 N. 
Y.S.2d 17, 175 Misc. 187. ee, 

An agreement under which plaintiff 
paid a sum of money. to cemetery cor- 
poration, and corporation agreed to al- 
low interest at a rate not lower than 
that which it received from any of its 
investments or securities and to use 
interest for the perpetual care of a 
cemetery lot created no “‘trust,’’ and 
there was no necessity for. keeping the 
fund given by plaintiff to the corpora- 
tion separate and apart from its other 
funds.—Kahlmeyer v. Green- Wood 
Cemetery, 23 N.Y.S.2d 17, 175 Misc. 
187. 


§ 65 

Cal.App. In California, a joint ten- 
ancy in a bank account may create a 
trust, dependent upon the intention of 
the parties, which may be established 
by extrinsic evidence rebutting mere 
presumption of an absolute transfer of 
title by means of a written instrument 
like a deed.—In re Kellogg, 107 P.2d 
964, 41 Cal.App.2d 833. 


N.J.Ch. The mere opening of say- 
ings bank accounts by father in trust 
for daughter was insufficient to estab- 
lish a completed ‘gift’ or “trust,” 
but evidence could be received to show 
father’s intention to make an abso- 
lute gift or trust.—Hickey v. Kahl, 19 
A.2d 88, 129 N.J.Eq. 233. 

The statute dealing with deposits in 
trust in banks, saving banks, or trust 
companies was inapplicable to bank 
account, where notice of the terms 
of the trust on which the account was 
opened was given the bank.—N.J.S.A. 
17:9-4.—Hickey v. Kahl, 19 A.2d 33, 
129 N.J.Eq. 233. ; : 

The statute dealing with deposits 
in trust in banks, savings banks, or 
trust companies was not applicable to 
bank account where depositor trans- 
ferred hig individual account to a 
trust account and filed with bank an 
agreement that on the death of the 
person in whose name the account was 
opened in trust, the bank was author- 
jzed to pay the entire balance of the 


s de ed.) a) NoJin 
Hickey v. Kahl, 19 A.2d 
Han 233% x 


The statute dealing with deposits in 
trust in banks, savings banks, or trust 
companies is not an unconstitutional 
attempt to amend the statute of wills 
and the statute of intestate succession 
because the title fails to disclose such 
purpose, but was merely intended to 
change and define the law with re- 
spect to trusts set up in the particular 
form and manner stated in the act. 
N.J.S.A. 17:9-4.—Hickey v. Kahl, 19 
Ad 33} 9129" Ned Haq. 233: 

The plain intent of statute dealing 
with deposits in trust in banks, sav- 
ings banks, or trust companies is that 
when a donor opens a savings account 
in his name in trust for a named bene- 
ficiary, and there is no evidence as to 
donor’s intent, donor’s intent shall be 
taken to create an immediately effec- 
tive trust for beneficiary, over which 
donor reserves a power of revocation, 
as evidence of which he retains pass- 
book, and that so much of funds over 
which the donor has failed to exercise 
power of revocation shall belong to 
beneficiary at donor’s death free from 
any claim of donor’s legal representa- 
tives. N.J.S.A. 17 :9-4.—Hickey v. 
Kahl, 19 A.2d 33, 129 N.J.Eq. 233. 

The death of a donor who opens an 
account in a bank in his name in trust 
for a named beneficiary does not com- 
plete the trust under statute dealing 
with deposits in trust in banks, say- 
ings bank, or trust companies, but 
renders it irrevocable. N.J.S.A. 17:9- 
4.—Hickey v. Kahl, 19 A.2d 33, 129 
N.J.Eq. 233. 

Where depositor and bank entered 
into an agreement that savings ac- 
count which he opened in his own 
name in trust for his daughter, was 
withdrawable by him, and that on his 
death bank was to pay balance of 
account with interest to the daughter, 
it was not necessary to the validity of 
the agreement that, so far as daugh- 
ter’s rights thereunder were con- 
cerned, she should have had notice of 
the agreement.—Hickey v. Kahl, 19 A. 
2d 33, 129 N.J.Eq. 233. 

Pa.Orph, The bank account cannot 
be held to constitute a trust, because 
the depositor did not designate himself 
as trustee, nor do anything to show 
that he considered himself to be a trus- 
aes re Throne’s Estate, 49 Dauph. 


§ 68 

N.Y.Sur. “Totten Trust’ bank ac- 
counts, by reason of their form, became 
immediately on husband’s death prop- 
erty of wife who was cestui named.— 
In re Sterling’s Will, 27 N.Y.S.2d 36. 

N.Y.Sur. In order that tentative 
rights of a beneficiary in savings bank 
account deposited in trust for benefi- 
ciary may be transformed into present 
vested right, the gift must be completed 
during the depositor’s lifetime, either 
by acts sufficient to constitute a valid 
gift inter vivos, or to effect the.crea- 
tion of a present trust, and such acts 
must be unequivocal, plainly implying 
that depositor intended to divest him- 
self of his interest in deposit and hold 
it thereafter for the named beneficiary. 
—In re McCabe’s Hstate, 27 N.Y.S8.2d 
127, 176 Mise. 286. 

§ 69 

C.C.A.N.Y. Where buyer gave sales- 
man orders for shoes accompanied by 
advance payments with absolute free- 
dom of choice as to where and how 
salesman would procure the shoes to 
fill such orders, and the advances were 
made entirely on the credit of the 
salesman, the advances did not become 
“trust funds’? in the salesman’s hands 
when received.—U. vy. Gordon, 118 
F.2d 671. 

Pa.Com.Pl. A building and loan as- 
sociation was decreed to hold a speci- 
fied sum of money as trustee for and 
on behalf of plaintiff and was en- 
joined from paying it to any one else, 
where plaintiff had given the money to 
his brother to be deposited in his own 
name and in whose name it stood on 
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zi 
e brother’s d wes 

decedent, having knowle 
transaction and how the 

was directed to pay the 

plaintiff. She was not required 
clude this sum in the inventory 
she filed as executrix_of her hus! 
estate——Hartman vy. Dime Buildi 
Loan Ass’n, 89 P.L.J. 273. 


§ 70 ho. 
C.C.A.Utah. _A creditor of an i 
may be the designated beneficiary 
life policy and entitled to th 
proceeds, and likewise the 
may be the designated beneficiary 
a limited purpose, and, where st 
limited purpose has been satisfa 
shown, the creditor becomes a “t: 
of the proceeds in excess of the 
of the debt.—Zolintakis vy. Orfan 
Pq 5715 
Pa.Orph. 


written instrument; oral 
sufficient if proof is definite, and 
ficiary named in insurance policy 
be trustee of the proceeds either | 
express agreement or by force of 
tendant circumstances.—In re Gorg 
Estate, 84 Luz.L.Reg.Rep. 441. — 
G. took out life insurance, m: 

policy payable to his mother wi 
tention of having the money cor 
his daughter. After his wife’s 

he married one who had als 
previously married, and who 
son by her first marriage. At 
re-marriage both G., and his s 
wife, took out policies of insurar 
he to protect the daughter of his 

marriage, and she to protect thi 
of her first marriage. Mother a 
death of G., deposited insurance mo 
in bank under her name as tr 


whomsoever the Orphans’ Court 
direct.” Daughter of the firs 
riage excepted, and claimed the 
as her own. All attendant cir 
stances showed intention in 

with exceptant’s presentation 0 
and judgment accordingly.—In re 
gas’ Hstate, 34 Luz.L.Reg.Rep. 4 


§ 72 

Ark. Instrument whereby h 
declared that since his wife cont 
Seths of amount of original busi: 
investment, she was owner in her 
right of %ths of all property, and | 
transfers of property which hu: 
had made or might thereafter 
to his wife were not gifts but e 
veyances of property actually belon 
ing to her, did not constitute a decl 
ration of “trust” affecting %ths 
property.—Aycock v. Bottoms, 144 
W.2d 438. 

Cal.App. Under separation agreem« 
providing that, upon death of husbe 
or wife, all of property of either wou d 
go to survivor and that upon death of 
survivor, property would go to 
four children, the husband and w 
each became a trustee one for the othe 
and both for the heirs named as 
ficiaries in the agreement, Civ.Co 
159; Code Civ.Proec. § 369.—Sonnic 
v. Sonnicksen, 113 P.2d 495. + tb 

Mass. Where husband, at reques 
wife, turned over funds to her for s 
ting up housekeeping upon her prom 
to return on demand any money 1 
over and upon her representation th 
money would thereby be protected 
husband encountered business diffic 
ties, a “trust’? was created in so fa ; 
as funds were to be used for setting up 
housekeeping, and, upon separation of — 
parties and wife’s disavowai of trust, — 
husband was entitled to an accounting ~ 
of moneys remaining in hands of wife. — 
—Levy v. Levy, 35 N.H.2d 659. 


§ 75 Se 
©.C.A.Conn. Where daughter’s letter 
indicating an Titent to comply with 
father’s dying request that his widow 
be waid half the proceeds of life pol- 
icy which named daughter as _ benefi- 
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§ 75 


ciary was written before the proceeds 
had been paid by insurer, and letter 
did not make a proposal which could 
be accepted, and three monthly pay- 
ments subsequently made to widow 
Were made as installments were re- 
ceived from insurer, without any fund 
having been received from insurer which 
could constitute the res of a voluntary 
trust in favor of widow, a “trust” in 
widow’s favor was not created.—Cullen 
v. Chappell, 116 F.2d 1017. 

Ark. To create a trust fund, fund 
must be set aside either actually or 
e@nstructively—Aycock v. Bottoms, 144 
S.W.2d 43. 

Cal. To create an “express trust” 
there must be an explicit declaration of 
trust followed by an actual conveyance 
or transfer of property to trustee.— 
Bainbridge v. Stoner, 106 P.2d 423. 

Ill.App. Execution and delivery of 
trust agreement containing words of 
present assignment of certificates of 
stock, with intent to pass title, with- 
out delivery of certificates representing 
shares and without consideration is 
valid and binding as between the par- 
ties—Home for Destitute Crippled Chil- 
dren v. Boomer, 31 N.H.2d 812, 308 
Ill.App. 170. 

Mass. Delivery of personalty or of a 
document declaring a trust is not es- 
sential to the creation of a trust where 
settlor makes himself the trustee of 
personalty, though there must be an 
intent to establish a present trust and 
ereate an equitable interest in the ben- 
eficiary.—Rock vy. Rock, 33 N.H.2d 973. 
309 Mass. 44. 

In absence of delivery of shares of 


a real estate trust to a son by his fa- 
ther, the son could not be considered 
as a trustee for the benefit of himself 


and his brothers and sisters.—Rock v. 
Rock, 33 N.H.2d 973, 309 Mass. 44. 
N.Y.App.Div. The actual delivery of 
trust fund or property or valid assign- 
ment thereof to trustee with intention 
of passing legal title to him as trustee 
is essential to validity of trust.—Sche- 
nectady Trust Co. v. Emmons, 25 N.Y. 


‘S.2d 230, 261 App.Div. 154. 


Or. To establish voluntary trust 
with third person as trustee, there 
must be delivery of trust property to 
trustee or assignment passing legal ti- 
tle to him.—Winters v. Winters, 109 
P.2d 857. 


§ 76 

Cal.App. In order to constitute any 
person a trustee there must be a show- 
ing that such trustee accepted the trust. 
Civ.Code, § 2222.—Smith y. Bliss, 112 
P.2d 30. 

The delivery to plaintiff by decedent 
shortly before death, of bank book 
eontaining a small joint bank account 
of plaintiff and decedent, together with 
dated and signed memorandum “make 
it joint tenancy 20,000’ and promise 
that decedent and executor of her de- 
ceased husband’s estate would be trus- 
tees until her legacy from husband’s es- 
tate was ordered distributed when mon- 
ey would be deposited in joint account, 
was insuflicient under statute to es- 
tablish a valid ‘trust’, where no one 
having possession of the subject matter 
thereof was shown to have consented 
to act as trustee. Civ.Code, §§ 2221, 
2222.—Smith vy. oe 112. P2d 30! 

8 

C.C.A.Mich. If the owner of proper- 
ty declares that he holds it in trust 
for another person, or transfers it in 
trust, a “trust” may arise although 
the beneficiary has no notice of it, but 
failure of owner to notify the bene- 
ficiary of the declaration of trust or 
beneficiary’s nonacceptance of trust, is 
evidence that the owner does not in- 
tend immediately to create a_ trust, 
and is also evidence that although a 
trust is created, the owner reserves 
the power to revoke it.—Buhl vy, Kay- 
anagh, 118 F.2d 315. 

N.¥.Sur. Where the same settlor ecre- 
ates two separate trusts and names the 
same person as trustee of each trust, 
such person can accept one trust, and 
disclaim the other unless settlor has 
manifested an intention that he must 
accept both or neither.—In re Matthies- 
aor Will, 23 N.Y.S.2d 802, 175 Mise. 
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§ 80 ; 

C0.C.A.Utah. On the question of ex- 
istence of trust, a debtor-creditor rela- 
tionship created by a loan of money 
from the beneficiary named in a life pol- 
icy to the insured creates no presump- 
tion of a limited right of recovery on 
the part of the designated beneficiary.— 
Zolintakis v. Orfanos, 119 F.2d 571. 

On the question of existence of 
claimed trust, where the right to 
change the beneficiary is reserved un- 
der the terms of a life policy, it will 
be presumed that it was the intention 
of the insured to leave the entire pro- 
ceeds of the policy to the designated 
beneficiary, in absence of any compel- 
ling equities of those claiming contra 
to the designated beneficiary.—Zolintak- 
is v. Orfanos, 119 F.2d 571. 

D.C.Pa. Voluntary parol trusts will 
not be ¢reated by courts but will only 
be enforced.—Van Sciver v. Rothensies, 
36 F.Supp. 577. 

Cal.App. Where a father of minor 
children took out shares of stock in a 
family corporation in his name as 
trustee for children, it could be assum- 
ed that a valid trust was created.— 
Church y, Church, 105 P.2d 640. 

Kan. A plaintiff suing under stat- 
utes for a decree holding that defend- 
ant holds title to realty in trust for him 
under an oral agreement has the bur- 
den of proving the agreement. Gen.St. 
1935, 67-406, 67-408.—Katschor v. Ley, 
113, P.2a 127, 153 Kan. 569. 

Mass. Wxecutors charged with shares 
of a real estate trust together with 
income therefrom received by their de- 
cedent as administrator of the estate 
of his father had burden of proving 
that father had held shares as trustee 
for decedent to come within principle 
that in absence of a reservation to re- 
voke or alter father had no power to 
control, manage, or dispose of shares 
except in compliance with the terms 
of a trust.—Rock y. Rock, 33 N.E.2d 
9738, 309 Mass. 44, 


Mass. In husband’s suit against wife 
to establish a trust of moneys remain- 
ing in wife’s hands after expenditures 
in accordance with understanding 
whereby husband turned over money to 
wife to be used for setting up house- 
keeping, husband was required to prove 
that it was not intended that wife 
should take a beneficial interest in the 
property by way of gift, settlement or 
peencementcr Very, v. Levy, 35 N.B.2d 

N.Y.Sur. The presumption of the 
creation of an absolute trust arising on 
death of a depositor from opening of an 
account in “Totten” form will yield to 
inference of a desire for decent burial 
and for solution of just obligations, 
and so much of trust funds as are nec- 
essary for their solution will be 
charged with their payment.—In re 
Matthews’ Estate, 24 N.Y.S.2d 249, 175 
Mise. 524. 

Pa. The burden of proving a parol 
trust in personal property rests upon 
the party asserting the trust.—Gribbel 
v. Gribbel, 17 A.2d 892, 341 Pa, 11. 

§ 81 ‘ 

N.Y.Sur. Where savings deposit in 
New Jersey bank was opened by testa- 
trix in trust for grandson, a presump- 
tien arose when testatrix died that an 
absolute trust was created as to balance 
on hand at that time, but presumption 
was not conclusive and could be over- 
come by competent evidence of a con- 
trary intent of testatrix.—In re Wein- 
stein’s Hstate, 28 N.Y.S.2d 137, 176 
Mise, 592. 

Where savings deposit in New Jer- 
sey bank was opened by testatrix in 
trust for grandson, any statements by 
testatrix subsequent to deposit would 
not have been admissible to rebut pre- 
sumption arising when testatrix died 
that an absolute trust was created as to 
balance on hand at that time.—In re 
Weinstein’s Hstate, 28 N.Y.S.2d 187, 
176 Misc, 692. 

Where savings deposit in New Jersey 
bank was opened by testatrix in trust 
for grandson, evidence was insufficient 
to overcome presumption arising when 
testatrix died that an absolute trust was 
created as to balance on hand. at that 
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time, and funds in the deposit includ- 
ing dividends declared thereon but not 
entered in deposit book became absolute 
property of grandson free from any 
control of executrix or of the estate. 
Surrogate’s Court Act, § 206-a.—In re 
Weinstein’s Estate, 28 N.Y.S.2d 137, 
176 Mise. 592. ‘ 
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Cal.App. If there was valid delivery 
of deed placing title to land in dece- 
dent and her brother in joint tenancy, 
statements subsequently made by the 
brother to third pare not agents or 
representatives of the decedent, to the 
effect that the brother would hold the 
property subject to a trust, would not 
create a “trust”? enforceable against the 


Some Carer: v. Donnelly, 110 P.2d 
135. 
App.D.C. A warranty deed may be 


shown to have been upon trust for 
grantor or by way of mortgage, and 
not as a conveyance of the beneficial 
interest.—Wyant v. Crittenden, 113 F. 
2d 170. 

Mo. An express trust cannot be cre- 
ated or proved by a parol agreement, 
and a resulting trust may be proved 
by parol but never arises by virtue of 
an agreement. Mo.St.Ann. §§ 3104, 
3105, pp. 1928, 1931.—Mays v. Jackson, 
145 S.W.2d 392. 

Mo. In suit to establish trust in 

moneys and bonds, alleged to have 
been given plaintiff in trust for his 
infant daughter and certain relatives 
of deceased donor, chancellor did not 
err in refusing to admit decedent’s 
memorandum, bearing date before that 
of alleged transfer, as evidence that 
subject matter of gift was in dece- 
dent’s safe after such transfer, though 
defendant contended that date of 
memorandum was mistake and memo- 
randum was in a check book.—Stein 
v. Mercantile Home Bank & Trust Co., 
148 S.W.2d: 570. , 
_ N.J.Ch. The mere opening of sav- 
ings bank accounts by father in trust 
for daughter was insufficient to estab- 
lish a completed “gift” or ‘trust’, 
but evidence could be received to show 
father’s intention to make an abso- 
lute gift or trust.—Hickey v. Kahl, 19 
A.2d 33, 129 N.J.Hq. 2338. 

Pa. A trust in personal property 
may be established by parol proof 
which is clear, precise, indubitable, def- 
inite and convincing.—Gribbel vy. Grib- 
bel, 17 A.2d 892, 341 Pa. 11. 

Pa.Super. A_ trust as to personal 
property may be established by parol. 
—Dime Bank & Trust Co. of Pittston 
Le 17 A.2d 728, 143 Pa.Super. 


Pa.Orph. Declaration of trust in 
personalty need not be proved by writ- 
ten instrument; oral declaration suffi- 
cient if proof is definite, and benefi- 
ciary named in insurance policy may 
be trustee of the proceeds either by 
express agreement or by force of at- 
tendant circumstances.—In re Gorgas’ 
Estate, 34 Luz.L.Reg.Rep. 441. 


Tex.Civ.App. It is permissible to in- 
graft by parol an express trust upon 
a deed which is absolute upon its face. 
Vernon’s Ann.Civ.St. art. 3995.—Miller 
v. Whittenburg, 144 S.W.2d 381, error 
granted. 
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C.0.A.Conn. One seeking enforcement 
of an alleged voluntary trust must es- 
tablish the trust by clear and conyinc- 
Pg OE Caer vy. Chappell, 116 F. 


C.C.A.Utah. One relying on extrane- 
ous evidence, to prove not only the 
existence of a debt in the form of a 
loan between insured ‘and beneficiary 
designated in life policy but that it 
was insured’s intention to establish a 
trust relationship between beneficiary 
and insured’s representatives not men- 
tioned in the policy, has the burden of 
overcoming by clear and convincing 
proof the presumption that it was 
insured’s intention to leave the entire 
proceeds of the policy to the designat- 
ed beneficiary.—Zolintakis vy. Orfanos, 
119 F.2d 571. 

Courts are reluctant to enforce an 
alleged, parol trust in personalty, and a 
high degree of proof is necessary to 
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establish such a trust by parol evi- 
dence.—Zolintakis v. Orfanos, 119 F.2d 
571. 

D.C.Pa. Circumstances patently in- 
consistent with existence of a trust will 
refute separate evidence clearly indi- 
cating existence of a trust.—Van Sciver 
v. Rothensies, 36 F.Supp. 577. { 

Evidence could not be made basis of 
finding that a parol trust in personalty 
existed unless it could be said that evi- 
dence was unequivocally demonstrative 
of a trust and supported only conclu- 
sion that a trust was _created.—Van 
Sciver v. Rothensies, 36 F.Supp. 577. 

D.Cc.Pa. Under Pennsylvania law, one 
asserting a parol trust in personalty 
has burden to establish trust by clear, 
precise and indubitable evidence, and 
quoted phrase is to be accorded its 
reasonably apparent meaning.—Van 
Sciver vy. Rothensies, 36 F.Supp. 577. 

Ark. Nothing short of clear, con- 
vincing and satisfactory evidence will 
show a trust.—Aycock y. Bottoms, 144 
S.W.2d 43. 


Mo. To establish parol trust and 
gift inter vivos, testimony must be 
Clear, cogent and convincing, so as to 


leave no room for reasonable doubt in 
chancellor’s mind, especially where 
gift is not asserted until after al- 
leged donor's death.—Stein v. Mercan- 
tile Home Bank & Trust Co. 148 8S. 
W.2d 570. 

Or. A trust will be declared only on 
clear and convincing evidence.—W inters 
v. Winters, 109 P.2d 857. 

Pa. Oral trusts in real property are 
not favored and they must be strictly 
proved by direct, positive, express, un- 
ambiguous, and convincing evidence. 
33 P.S. § 2.—Moffitt v. Moffitt, 16 A.2d 
418, 340 Pa. 107. 

Pa. A trust in personal property 
may be established by parol proof 
which is clear, precise, indubitable, defi- 
nite and convincing.—Gribbel v. Grib- 
bel, 17 A.2d 892, 341 Pa. 11. 3 

Pa. A widow seeking to establish a 
parol trust in premises conveyed by her 
husband to his parents had an, extreme- 


ly heavy burden of proof.—Warburton 
v. Warburton, 21 A.2d 21, 342 Pa. 
401. 
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C.C.A.Utah. Evidence showed at most 
a debtor-creditor relationship between 
insured and beneficiary designated in 
life policy and was insufficient to raise 
a trust in behalf of the representatives 
of insured’s estate of the amount of 
the proceeds in excess of insured’s 
debt to beneficiary.—Zolintakis v. Or- 
fanos, 119 F.2d 571. 

Ariz. Evidence that deceased, who 
was a residuary legatee in will of an- 
other deceased, had prior to time of her 
death expressed intention of giving her 
part of residuary estate to other resid- 
uary legatee and had suggested that 
with it other residuary legatee would 
be made comfortable and be relieved 
from necessity of teaching, was insuf- 
ficient to constitute deceased’s interest 
jin residuary estate a trust for benefit of 
other residuary legatee—In re Hay- 
ward’s Estate, 110 P.2d 956. 

Cal. Evidence supported finding that 
deceased held title to one-third of a 
tract and one-third of a beneficial in- 
terest under a trust agreement relating 
thereto for the plaintiff, and that plain- 
tiff was the equitable owner of one- 
third of the beneficial rights under the 
trust agreement, and that the wife and 
daughters of deceased had knowledge 
of plaintiff's interest in the property 
so as to make their interest subject to 
the interest of the plaintiff.cSteiner v. 
Amsel, 112 P.2d 635. 


Cal.App. In daughter’s suit to de- 
clare a voluntary trust in property, 
conflicting evidence held to support 
judgment for daughter based on find- 
ing that property was transferred to 
father in trust for the benefit of daugh- 
ter with agreement that property was 
to be restored on request and that 
such transfer was procured by means 
of fraud practiced by father.—Forman 
v. Goldberg, 108 P.2d 983. 

In daughter’s suit to declare a volun- 
tary trust in property transferred to 
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father, where transfer was made upon 
father’s promise to restore property on 
request, the statutory requirements as 
to the intention of the parties to cre- 
ate a voluntary trust in the property, 
the purpose, and the acceptance of the 
trust were adequately fulfilled. Civ. 
Code, §§ 2221, 2222—Forman y. Gold- 
berg, 108 P.2d 988. 

Cal.App. In action to quiet title to 
realty conveyed to plaintiff by certain 
defendants’ judgment creditor after 
purchasing it at execution sale, evidence 
held sufficient to support trial court’s 
finding that other defendants were 
equitable owners of property at time 
of sale, that judgment debtors took 
title thereto in their names merely as 
trustees for such owners, and that 
plaintiff and judgment creditor knew or 
had notice of such fact and were not 
bona fide purchasers for value without 
phic vee v. Atkinson, 113 P.2d 


Fla. Where deeds from grantor to 
his children were under seal, were 
voluntarily executed, recited considera- 
tion, and were recorded by grantor, and 
it appeared that children knew nothing 
of the. conveyance until after deeds 
Were recorded, grantor’s contention 
that property was conveyed by him 
with the express understanding and 
agreement that children should hold it 
in trust and reconvey it to him on de- 
mand was not supported by the evi- 


pay Cees nec kent vy. Crockett, 199 So. 
IlLApp. Evidence showing that, 


about two weeks before he died, in- 
sured made his attorney beneficiary of 
two life policies which had previously 
been made payable to insured’s broth- 
er and mother, but failing to show any 
fraud, duress, or undue influence, sup- 
ported decree refusing to impose trust 
on proceeds of policies in hands of at- 
torney.—Lasecki v. Fischer, 33 N.H.2d 
893, 310 Ill.App. 259. 

Iowa. In suit to determine rights of 
testator’s collateral heirs and widow 
in. certificates of bank deposits and 
bonds listed in will and executor’s in- 
ventory, evidence held to justify find- 
ing that neither testator nor widow 
intended to transfer ownership and 
control of such instruments from him 
to her irrevocably and without reserva- 
tion by gift, contract, or trust, though 
they were payable to either spouse or 
survivor.—Sinift v. Sinift, 293 N.W. 


. 


Mass. Evidence was _ insufficient to 
show that a father held shares of a 
real estate trust in trust for his son 
and that shares belonged to son’s 
rather than to father’s estate.—Rock 
v. Rock, 33 N.B.2d 973, 309 Mass. 44. 

Mo. In suit to establish trust in 
moneys and bonds, alleged to have 
been given plaintiff by one since de- 
ceased in trust for education of plain- 
tiff’'s infant daughter, distribution 
among decedent’s nephews and _ nieces, 
and payment of debts of another rela- 
tive of decedent, evidence held suf- 
ficient to sustain chancellor’s finding 
for plaintiff.—Stein v. Mercantile 
aie Bank & Trust Co., 148 S.W.2d 
570. 

Mo.App. In proceeding by adminis- 
tratrix for discovery of assets alleged- 
ly withheld, evidence that depositor 
opened savings account in name of her- 
self and daughter, payable to either or 
survivor, and expresseA@ desire that 
daughter have the account after deposi- 
tor’s death in return for the good that 
daughter had done, and that depositor 
sought to keep the account intact, was 
sufficient to warrant finding that de- 
posit, though ineffective as a testa- 
mentary disposition, might be effective 


as an executed parol trust, notwith- 
standing depositor reserved right to 
receive accrued interest and to with- 


draw any part of the account. Mo.St. 


Ann. §§ 68, 5400, 5465, pp. 38, 7611, 
7660.—In re Geel’s Hstate, 143 S.W.2d 
327, 

N.J.Ch. In suit by executor to de- 


termine ownership of money standing 
to the credit of two savings accounts 
opened in the name of deceased in 
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trust for his daughter, evidence estab- 
lished a “gift” of the money by de- 
ceased to his daughter or a “‘trust.”— 
Hickey v. Kahl, 19 A.2d 83, 129 N.J. 
Bq 2332 

N.¥.Sur. Where savings deposit in 
New Jersey bank was opened by tes- 
tatrix in trust for grandson but testa- 
trix and grandson were living in the 
same house from time of issuance of 
bank book to date of the death of tes- 
tatrix, possession of the bank book by 
grandson was not by itself evidence of 
any probative value in determining va- 
lidity and effect of trust.—In re Wein- 
stein’s Estate, 28 N.Y.S.2d 137, 176 
Mise. 592. 

Or. In suit to impress trust on cor- 
poration bonds held by defendant ad- 
ministrators’ intestate, verified state- 
ments in defendants’ answer to plain- 
tiffs’ prior petition in probate court 
for, defendants’ removal as administra- 
tors that intestate delivered some of 
bonds to one of defendants with in- 
structions to set them aside for cer- 
tain plaintiffs and directed that other 
bonds be set aside for other plaintiffs 
sustained plaintiffs’ contention that in- 
testate created trust for their benefit 
in such bonds.—Winters vy. Winters, 
109 P.2d 857. 

In suit against administrators of 
decedent’s estate to impress trust on 
certain bonds for benefit of deceased’s 
nephews and niece, administrator’s 
testimony that deceased had said that 
he did not intend to hypothecate some 
of bonds or attempt to raise money 
thereon and evidence that for several 
months he did nothing with refer-— 
ence to other bonds at variance or in- 
consistent with his previous instruction 
that they be set aside for such relatives 
warranted implication of existence and 
expression of trust intent.—Winters vy. 
Winters, 109 P.2d 857. 

Pa. Where son sought to impress — 
trust on realty alleged to have been” 
conveyed by father to straw grantee 
who in turn conveyed it to father and 
son’s stepmother. as tenants by entire- 
ties under alleged promise of step- 
mother to convey one-half interest to 
son on father’s death, admissions and 
declarations of the parties as to the 
execution of the deed were admissible 
in corroboration of other evidence to 
establish the trust, but of themselyes 
were inadequate to establish trust in 
absence of testimony from witnesses 
who heard bargain when it was made 
or whg heard parties repeat it in each 
other’s presence. 33 P.S. § 2,—Moffitt 
v. Moffitt, 16 A.2d 418, 340 Pa. 107. 
_Pa. Where lump sum paid by puta- 
tive father for maintenance of infant, 
in compromise of prosecution for for- 
nication and bastardy, was deposited 
in trust department of bank by pro- 
bation officer acting as father’s agent, 
and receipt recited that such sum was 
to be held for the account of minor, 
and that payments were to be made to 
minor’s mother upon authorization by 
Children’s Bureau, and payments were 
made accordingly, infant could not, aft- 
er reaching majority, maintain assump- 
sit to recover amount of the original 
deposit from bank’s successor. 18 P. 
S. § 711.—Weikel v. Pennsylvania Co. 
for Insurances on Lives and Granting 
Annuities, 17 A.2d 345, 340 Pa. 310: 

Pa. In suit to enforce an alleged oral 
declaration of trust covering the pro- 
ceeds of certain life policies, where two 
of alleged settlors testified that they 
had agreed to make a gift in the future, 
and another that there were various 
conditions to be performed before mat- 
ter would be discussed, and it appeared 
rather that a course of future action 
was being formulated fur administra- 
tion of the estate rather than the cre- 
ation of a trust, and the proceeds were 
not kept under joint control, but were 
divided and placed in individual ace- 
counts, evidence was insufficient to es- 
tablish the trust.—Gribbel vy. Gribbel, 
17 A.2d 892, 341 Pa. 11. 

Pa. Where evidence supported find- 
ing that husband and wife were fully 
reimbursed in good faith by husband’s 
parents for all money invested in cer- 
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tain farm, including purchase price and 
cost of all repairs and improvements 
and that there was never any promise 
by the parents to whom farm was con- 
veyed that they should hold property 
in trust for anyone, evidence was insuf- 
ficient to establish a parol ‘“trust’’ in 
lands on ground that husband’s parents 
promised that if the farm were con- 
veyed they would cause repairs and al- 
terations to be completed, assume cost 
and therafter create a trust in premises 
as a homestead for respective lives of 


husband and wife with remainders to - 


children——Warburton y. Warburton, 21 
A.2d 21, 342 Pa. 401. x 

R.I. Where a bank deposit in de- 
fendant’s name as trustee for defend- 
ant’s wife was attached as being de- 
fendant’s money and wife claimed own- 
ership of deposit, a declaration of trust 
signed by defendant when bank ac- 
count was opened stating that deposit 
was one of defendant’s money was not 
conclusive proof of ownership of money 
deposited thereunder, especially where 
defendant testified that money belonged 
fo Pe groschetti v. De Cubellis, 20 A. 

ade253. 

Tex.Ciy.App. In trespass to try title 
wherein defendant claimed title on bas- 
is of alleged equitable title arising out 
of alleged agreement with her deceased 
husband for conveyance of the land to 
her and a quitclaim deed which, in 
lieu of conveyance from husband to de- 
fendant, allegedly conveyed the land 
to a third party to be held in trust for 
defendant, the undisputed testimony of 
defendant who was an interested wit- 
ness was insufficient to establish the al- 
leged equitable title and trust.—Mac- 
Rae v. MacRae, 144 S.W.2d 320, error 
refused. 

Tex.Civ.App. Evidence held to au- 
thorize finding that parol trust in land 
was created when holder of vendor’s 
lien notes secured by deed of trust 
orally agreed that, if landowner would 
give him the land, he would allow own- 
er half of the royalty from any oil and 
gas produced thereon.—Miller v. Whit- 
tenburg, 144 S.W.2d 381, error granted. 

Tex.Civ.App. In judgment debtor’s 
suit to enjoin sale of land under execu- 
tion on ground that debtor held legal 
title to land in trust for coplaintiffs, 
evidence held to raise an issue and to 
support a finding of such issue to the 
effect that grantee under a deed held 
title to part of the land, subject to 
existing liens of third parties, in trust 
for coplaintiff, regardless of grantee’s 
testimony that notwithstanding the deed 
it was grantor’s intention subsequently 
to devise land to coplaintiff.—W. T. 
eee Co. v, Cowan, 152 S.W.2d 


In judgment debtor’s suit to enjoin 
sale of land under execution on ground 
that debtor held legal title to land in 
trust for coplaintiffs, evidence was suf- 
ficient to establish plaintiffs’ conten- 
tion that a superior lienholder, subject 
to payment of his debt and expenses, 
acquired and held legal title to land as 
trustee for plaintiffs and that, subject 
to a new lien, lienholder conveyed title 
to debtor in trust for coplaintiffs, ex- 
cept as to debtor’s individual interest in 
part of land, and hence judgment for 
plaintiffs was proper where there was 
sufficient consideration to support trusts 
and agreements respecting land.—W. T. 
Rawleigh Co. v. rowan, 152 S.W.2d 796. 


Ill, In suit to set aside deed of 
trust, where grantor had suffered from 
maniac depressive psychosis which be- 
gan prior to date on which deed was 
executed, and which finally ended in 
his death, burden was on proponent 
of deed to show that it was executed 
during a lucid interval—Turley y. Tur- 
ley, 30 N.W.2d 64, 374 Ill. 571. 

In suit to set aside a_ deed of trust, 
evidence sustained finding that al- 
though grantor was suffering from 
maniac depressive psychosis, the deed 
was executed during a lucid interval.— 
peer y. Turley, 30 N.H.2d 64, 374 IIl. 

Tex.Civ.App. If grantor, when trust 
deed was executed, understood nature 
and effect of her act in executing it, 
grantor could not cancel trust deed on 
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ground of mental incapacity.—Kimmell 
v. Tipton, 142 Stee, 421. 
Mich. In suit to set aside trust 


agreement and quitclaim deeds, evi- 
dence held to show that plaintiffs were 
mentally incompetent to enter intelli- 
gently into transaction tending to dis- 
position or conservation of their prop- 
erty without independent advice from 
disinterested party at time of execut- 
ing such instruments.—Sprenger Vv. 
Sprenger, 299 N.W. 711, 298 Mich. 551. 
89 
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Ky. Where trustor sought to create 
spendthrift trust by conveying land to 
a third party who in turn conveyed to 
a trustee to hold in trust for trustor 
during his life, with a vested remainder 
in children born and to be born of 
trustor, and with provision that if trust 
property was subjected to debts of trus- 
tor it should go to remaindermen, evi- 
dence was insufficient to justify holding 
conveyances void on ground of mistake, 
misunderstanding or undue influence.— 
Bane v. Taylor, 152 S.W.2d 271, 287 Ky. 
116. 
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Iowa. One who accepted benefits of 
trust and attended hearings had there- 
on throughout nine-year period of ad- 
ministration by trustee was ‘“es- 
topped” from denying existence of 
trust agreement.—Meents v. Comstock, 
296 N.W.. 721. 

Mich. In suit to set aside trust 
agreement and quitclaim deeds as 
fraudulently obtained from _ plaintiffs 
by their brother, evidence held to show 
that plaintiffs did not knowingly ex- 
ecute deeds for purpose of placing 
title to realty conveyed in such 
brother, nor execute trust agreement 
with knowledge and _ understanding 
that title to plaintiffs’ property after 
their deaths should go to brother, as 
provided therein, but that it was exe- 
cuted solely for purpose of placing 
management and control of plaintiffs’ 
realty in brother to protect title there- 
to from conniving outsiders, so as to 
entitle plaintiffs to relief prayed.— 
Sprenger v. Sprenger, 299 N.W. 711, 
298 Mich. 551. 

Mo. Wvidence that settlor’s sister 
for many years represented to the set- 
tlor that child by his first marriage 
wags not his son and therefore should 
not share in his estate as result of 
which settlor excluded son from par- 
ticipating in his estate was sufficient 
to authorize setting aside of trust on 
ground of undue influence and fraud. 
—Kinney v. St. Louis Union Trust Co., 
143 S.W.2d 250. 

Pa. Plaintiff failed to establish by 
clear, precise, and indubitable evidence 
that trust instrument was executed 
by plaintiff as result of fraud so as to 
entitle her to decree canceling the in- 
strument.—Gilberti v. Coraopolis Trust 
Co., 19 A.2d 408, 342 Pa. 161. 
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Ky. Where trustor sought to create 
spendthrift trust by conveying land 
to a third party who in turn conveyed 
to a trustee to hold in trust for trustor 
during his life, with a vested remainder 
in children born and to be born of 
trustor, and with provision that if 
trust property was subjected to debts of 
trustor it should go to remaindermen, 
evidence was insufficient to justify hold- 
ing conveyances void on ground of mis- 
take, misunderstanding or undue in- 
fluence.—Lane vy. Taylor, 152 S.W.2d 
271, 287 Ky. 116. 

Mich. Transactions between brothers 
and sisters, such as trust agreements 
and deeds, are regarded with suspicion 
and scrutinized with vigilance by equi- 
ty courts, presumption is against their 
propriety, and courts’ duty is to refuse 
judicial sanction thereof until fully sat- 
isfied that transactions are fair and 
that instruments are intelligent acts of 
Rereeie executing them.—Sprenger vy. 

prenger, 299 N.W. 711, 298 Mich. 551. 

In suit to set aside trust agreement 
and quitclaim deeds for fraud in ob- 
taining them, burden was on defend- 
ant to show, not only that plaintiffs 
fully understood terms, import and 
effect of instruments, but, if their in- 
tent was as expressed thereby, that 
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such intent was not produced by un- 
due influence exerted by defendant.— 


Sprenger vy. Sprenger, 299 N.W. 711, 
298 Mich, 551. 594 


Cal.App. In determining whether 
mother was acting under undue influ- 
ence of her son when she executed deed 
conveying to son as trustee for her 
benefit mother’s interest as joint ten- 
ant in land and also executed assign- 
ment of certain securities to same trus- 
tee, “confidential relationship” exist- 
ing between parent and child requires 
trial judge to weigh evidence with the 
utmost scrutiny in order to determine 
the matter in accordance with equity 
and fair dealing.—Reiss v. Reiss, 114 
P.2d 718. 

Where conveyances of land and se- 
curities to grantor’s son were made in 
trust for the benefit of the grantor, the 
fact that a “confidential relationship” of 
parent and child existed between gran- 
tor and grantee did not raise presump- 
tion of undue influence so as to cast 
upon grantee the burden of negativing 
the existence of such undue influence, 
since grantee under the circumstances 
did not benefit unduly from the trans- 
fers.—Reiss v. Reiss, 114 P.2d 718. 

In action to cancel deed whereby dece- 
dent conveyed to her son, in trust for 
her benefit, decedent’s interest in land 
held in joint tenancy with husband, who 
was stepfather of trustee, and to can- 
cel assignment of securities to same 
trustee, evidence disclosing that grantee 
had the opportunity to influence his 
mother, coupled with desire to termi- 
nate a joint tenancy in order that moth- 
er might be free to dispose of prop- 
erty as she desired, would not sustain 
finding of “undue influence’’.—Reiss v. 
Reiss, 114 P.2d 718. 

Ill. In suit to set aside a deed of 
trust because of alleged existence ‘of a 
confidential relation, where there was 
no substantial evidence of the existence 
of such relationship, trustee did not 
personally benefit from execution of the 
deed, was not present when it was exe- 
cuted, and was not shown to have had 
anything to do with procuring its exe- 
cution, deed would not be set aside on 
such ground.—Turley y. Turley, 30 N. 
H.2d 64, 374 Ill. 571. 

Mo. Evidence that settlor’s. sister 
for many years represented to the set- 
tlor that child by his first marriage 
was not his son and therefore should 
not share in his estate as result of 
which settlor excluded son from par- 
ticipating in his estate was sufficient 
to authorize setting aside of trust on 
ground of undue influence and fraud. 
—Kinney v. St. Louis Union Trust Co., 
143 S.W.2d 250. 

In suit to set aside a trust which ex- 
cluded son from participating in set- 
tlor’s estate on ground that settlor 
was unduly influenced to execute trust 
by sister who represented to settlor 
that child of first marriage wags not 
settlor’s son, testimony as to what set- 
tlor told witness concerning change in 
attitude toward son and reason there- 
for was admissible as showing settlor’s 
state of mind.—Kinney v. St. Louis 
Union Trust Co., 143 S.W.2d 250, 

R.I. Evidence sustained findings that 
widow did not during lifetime of her 
husband cause him to become estranged 
from his relatives and did not cause 
by undue influence, execution by hus- 
band of trust instruments under which 
widow was principal beneficiary and 
transfers by husband to widow of vari- 
ous pieces of property, so as to warrant 
court of equity setting aside such 
trust instruments and transfers.—lelt- 
ham _y. Rhode Island Hospital Trust 
Co., 14 A.2d 672, 
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Cal. Illegal portions of a trust will 
be severed from otherwise valid por- 
tions of the trust when to do so will 
be in accordance with trustor’s intent. 
—In re Gump’s Hstate, 107 P.2d 17, 
prior opinion 97 P.2d 301. 

Generally, trust provisions for a val- 
id term are separable from those for 
an invalid period where trust instru- 
ment shows trustor would have pre- 
ferred separation to total invalidation, 
or where invalid provisions only inci- 
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dentally affect main scheme.—In re 
Gump’s Estate, 107 P.2d 17, prior opin- 
ion 97 P.2d 301. 

In determining whether a case is a 
proper one for application of rule 
which permits a serverance of invalid 
trust provisions in order to sustain 
those which are valid, it is not only 
permissible but proper to examine and 
evaluate actual occurrences.—In __re 
Gump’s Estate, 107 P.2d 17, prior opin- 
ion 97 P.2d 301. 

An inter vivos trust which conveyed 
realty to bank as security and which 
provided that after 20 years trustee 
should convey realty to trustor’s chil- 
dren or to children’s children per 
stirpes with a life estate to trustor did 
not violate rules against ‘‘perpetuities” 
and restraints on alienation because of 

alleged invalidity of provision which 
authorized trustee to hold title even 
after expiration of 20 years until in- 
debtedness was fully repaid, where 
such provision could be severed from 
other valid portions of trust in accord- 
ance with trustor’s intent. Civ.Code, 
§§ 715, 716; Const. art. 20, § 9.—In re 
Gump’s Estate, 107 P.2d 17, prior 
opinion 97 P.2d 301. 

Del.Ch. Where life beneficiary of in- 
ter vivos trust having power of ap- 
pointment gave his remainder interest 
on his death to his children for life, 
and provided that the remainder 
should go absolutely to the appointees 
of his children, and, in default of ap- 
pointment, to their lineal descendants, 
the void provisions relating to the re- 
mainder given to the appointees of the 
life beneficiary’s children and, in de- 
fault of such appointment, to their 
lineal descendants, were independent 
provisions, and hence life estates of life 
beneficiary’s children were valid.—Wil- 
mington Trust Co. v. Wilmington 
Trust Co., 15 A.2d 153. 

A life estate, good in itself, is not 
destroyed by the remainder over being 
bad for remoteness or any other rea- 
son.—Wilmington Trust Co. v. Wil- 
mington Trust Co., 15 A.2d 153. 


Mich. The intention of the grantor 
at the time of the execution of a trust 
deed governs in the determination of 
whether each grant in the trust deed 
is separate and consequently severable 
in case one of them is invalid.—Bateson 
v. Bateson, 293 N.W. 705, 294 Mich. 
426, 


Where it was clear that grantor at 
time of execution of trust deed consid- 
ered each of several grants by itself 
and imposed conditions relative to con- 
tingent devolution, not to a class, but 
to persons specifically designated, and 
because each grant was unlike in pur- 
pose and scope the attorney who pre- 
pared the trust deed treated each grant 
separately, and one of the grants prov- 
ed to be void, court would treat the 
grants as separate and independent 
and permit the void one to fall alone.— 
Bateson v. Bateson, 293 N.W. 705, 294 
Mich. 426. 

Where an instrument such as a trust 
deed contains dispositions, some of 
which are void for undue suspension, 
or postponement of vesting, all parts 
of the scheme are not thereby de- 
stroyed.—Lateson v. Bateson, 293 N.W. 
705, 294 Mich, 426. 

The fact that valid and void limita- 
tions are both embraced within the 
terms of a single trust does not con- 
stitute any insuperable obstacle in the 
way of sustaining the valid while cut- 
ting off the void limitations.—Bateson 
v. Bateson, 293 N.W. 705, 294 Mich. 
426. 

N.Y.Sup. Where primary purpose of 
trust was payment of income to settlor 
and another during their lives and on 
their deaths the corpus was to go to 
the heirs of the other, that in one 
isolated sentence the statutory limita- 
tions were overstepped, perhaps 
through inadvertence, by providing 
that income, in event of death of set- 
tlor and the other before payment of 
mortgage in which trust funds were 
invested, should be paid to the heirs 
of the other, per stirpes; would not in- 
validate the entire trust—In re Mun- 
_ger, 22.N.Y.8S.2d 187. 
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An agreement under which trustee 
took title to property upon which 
mortgage was given, and declaration 
of trust stating that mortgage had 
been assigned to another trustee and 
providing for payment of interest on 
mortgage to certain persons, involved 
distinct transactions, and declaration 
of trust was not affected by any il- 
legality which may have been present 


in_the agreement.—In re Munger, 22 
N.Y.S.2d 187. 
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_ Tex.Civ.App. In suit by trustee hold- 
ing legal title and in actual possession 
of property to establish an easement 
and enjoin its obstruction, stranger to 
title could not question validity of sev- 
eral conveyances that finally placed le- 
gal title in plaintiff in trust, since as to 
third parties it would be conclusively 
presumed that the conveyances and 
change of actual possession and man- 
agement of property were with the 
eonsent. of trust beneficiaries.—Neilon v. 
Texas Trust & Security Co., 147 S.W.2d 
321, error dismissed, judgment correct, 

; § 101 

Cal.App. In action on note by trus- 
tee under void trust agreement pur- 
porting to create an express trust in 
personalty including note, evidence sus- 
tained implied finding that trustor did 
not intend that beneficiaries should 
have title immediately from and after 
execution of agreement, and hence the 
void trust was not converted by law 
into an immediate grant to beneficiaries 
or remaindermen. Code Civ.Proe. § 
3869.—Booge v. Reinicke, 114 P.2d 427. 

Where a trust is void as an illegal 
restraint upon alienating, no title or 
right is acquired either by the trustee 
or any of the beneficiaries. Civ.Code, § 
715.—Booge v. Reinicke, 114 P.2d 427. 

If a conveyance in trust is for any 
reason invalid or ineffectual, legal ti- 
tle, so far as trustees are concerned, 
must be deemed to have remained in 
grantor, and in case of a testamentary 
trust, the property descends to tes- 
tator’s heirs or passes under a residua- 
ry clause of will.—Booge v. Reinicke, 
114 P.2d 427. 
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Tex.Civ.App. In grantor’s suit to set 
aside trust deed on ground of grantor’s 
mental incapacity when deed was exe- 
cuted and failure of grantor’s acknowl- 
edgment to be taken separately from 
acknowledgment of grantor’s husband, 
judgment for grantor was not support- 
ed by finding that grantor’s acknowl- 
edgment was taken in presence and 
hearing of husband where notary’s cer- 
tificate, which was regular in form, re- 
cited that grantor was examined apart 
from husband by notary and there was 
neither allegation nor proof that fraud 
or imposition was practiced on grantor 
to induce her to acknowledge deed.— 
Kimmel] y. Tipton, 142 S.W.2d 421. 
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D.C.N.Y. Two trust agreements 
drawn up by two brothers, each speci- 
fying that trust term should be life 
of grantor’s mother, who together with 
grantor was beneficiary of trust, or un- 
til January 1, 1932, whichever should 
be longer, would not be reformed by re- 
moving provision for expiration of trust 
on January 1, 1932, on ground that 
such provision was inserted through 
mistake, so as to remove objection 
that agreements were violative of New 
York law against suspension of absolute 
ownership of personal property, where 
it appeared that agreements were drawn 
up at direction of grantors’ father, and 
that specific date was inserted in agree- 
ment by express direction of the father, 
Personal Property Law N.Y. § 11.— 
Hadley v. Rinke, 39 F.Supp. 207. 


The reformation of two trust agree- 
ments drawn up by two brothers, each 
specifying that trust term should be 
life of grantor’s mother, who together 
with grantor was beneficiary of trust 
or until January 1, 1932, whichever 
should be longer, by removing pro- 
vision for expiration of trust on Janu- 
ary 1, 1932, on ground that such pro- 
vision was inserted through.mistake, so 
as to overcome objection that agree- 
ments were violative of New York law 
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against suspension of absolute owner- 
ship of personal property, was barred 
by ‘“‘laches’’, where approximately 14 
years had elapsed since creation of 
trusts, and especially where grantors’ 
father at whose direction agreements 
were drawn up had died in the mean- 
time. Personal Property Law N.Y. § 11. 
—Hadley v. Rinke, 39 F.Supp. 207. ~ 
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D.C.N.Y. A trust may only be re- 
voked or modified as provided therein. 
—Schoellkopf v. U. S., 36 F.Supp. 617. 

Cal.App. Where mother created 
trust, the corpus of which was 1,500 
shares of stock in company, in which 
beneficiaries named were herself, her 
son and grandchildren, and it appeared 
that at time of execution of the trust 
mother owned only a life interest in 
the stock and son was actual owner, 
a purported amendment of declaration 
of trust made by son after mother’s 
death did not have effect of establish- 
ing a new trust in terms of old as 
amended by purported amendment, 
where amendment was not in itself a 
sufficient declaration of trust and, con- 
sidering original declaration of trust 
and amendment together, beneficiaries 
were not designated with reasonable 
certainty. Civ.Code, § 2221.—Sefton v. 
San Diego Trust & Savings Bank, 106 
P.2d 974. 

Cal.App. The terms of trust agree- 
ment could not be modified and right 
in bank stock constituting corpus of 
trust acquired by persons not named 
as trust beneficiaries through agree- 
ment with such beneficiaries, who had 
power under trust agreement to trans- 
fer their interest in stock by will only. 
—Childs vy. Gross, 107 P.2d 471. 

Kan. A trust agreement, providing 
that no securities owned by trustee 
should be sold to trust “at any profit~ 
to the trustee” and that trustee’s com- 
pensation should not exceed five per 
cent. of income from trust property, 
was not indefinite or ambiguous, nor in 
need of clarification by supplementary 
agreement between one of trust settlors 
and trustee that such provision meant 
that no profit should be realized by 
trustee from such sale of its securities 
in excess of market value thereof.—Bay- 
less v. Wheeler Kelly Hagny Trust Co., 
109 P.2d 108, 153 Kan. 81. 

The rights and liabilities of trust 
company as trustee under unambiguous 
trust agreement were not modified, en- 
larged or otherwise affected by supple- 
mentary agreement between such com- 
pany and one of two settlors of trust 
that provision in trust agreement that 
no securities owned by trustee should 
be sold to trust at profit to trustee 
meant that trustee should realize no 
profit from such sale of securities in 
excess of market value thereof, in ab- 
sence of assent by other settlor or 
trust beneficiaries to such supplemen- 
tary agreement.—Bayless v. Wheeler 
Kelly Hagny Trust Co., 109 P.2d 108, 


Lise Kane Si) 
Me. Where ali parties including 
guardian ad litem for possible re- 


maindermen joined in prayers of bill ' 
seeking permission to deviate from ex- 

press terms of trust, Court under equity 

practice and express provisions of stat- 

ute had authority to pass on the ques- 

tion. Rev.St.1930, ¢. 91, § 36, subd. 10. 

—Porter v. Porter, 20 A.2d 465. 

Where owing to circumstances not 
known to the settlor and not anticipat- 
ed by him, compliance with a term of 
trust would defeat or substantially im- 
pair the accomplishment of the purposes 
of the trust, court may permit trustee 
to deviate from term of trust, and, if 
necessary to carry out purposes of 
trust, may permit trustee to do acts 
which are not authorized or are forbid- 
den by terms of trust.—Porter v. Por- 
ter, 20 A.2da 465. 

Deviation from the express terms of 
a trust cannot be permitted merely be- 
cause such deviation would be more ad- 
vantageous to the beneficiaries than a 
compliance with the terms of trust.— 
Porter v. Porter, 20 A.2d 465. 

Deviation from express terms of a 
trust can be granted only upon a show- 
ing of extreme hardship, of virtual ne- 
cessity, of serious impairment of prin- 


the first trust. 
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cipal or of inability to carry out the 
purpose of the trust.—Porter v. Porter, 
20 A.2d 465. 

Where parties in interest sought a de- 
termination as to whether trustee should 
be permitted to deviate from terms of 
trust controlling types of investments 
permitted, that parties might consent to 
the deviation did not relieve court of 
deciding whether deviation was_per- 
missible, since consent cannot enlarge 
the powers of the trustee—Porter Vv. 
Porter, 20 A.2d 465. 

Where declaration of trust required 
investment of trust funds only in speci- 
fied classes of securities and there were 
no such exigencies in the administration 
of the trust as to demand a departure 
from terms of trust, and there was 
nothing to show that emergency con- 
fronted present beneficiary whose in- 
come might be increased by change in 
investments, deviation from investment 
provision was not permitted.—Porter v. 
Porter,. 20 A.2d 4f5. : 

N.Y.App.Div. Whether a second in- 
denture was a “revocation” or “modi- 
fication” of first indenture of trust is 
unimportant for the same principles are 
applicable to the modification as are 
applicable to the revocation of a_trust. 
Personal Property Law, § 23.—County 
Trust Co, v. Young, 27 N.Y.S.2d 648, 
262 App.Div. 31. 


Where trust indentures were executed 
by the same parties and under each the 
same property was transferred to the 
same trustees and the same_ bene- 
ficiaries were to take under the same 
conditions, settior by undertaking to 
divest trustees of their exclu’sive dis- 
cretion in sale, disposition and invest- 
ment of trust property by making their 
discretion subject to approval of life 
tenant converted her designated trus- 
tees into mere “custodians” and there- 
by enabled life tenant to affect the val- 
ue of the trust property which might 
pass to the remaindermen and in ef- 
fect appointed life tenant a ‘trustee’, 
which settlor could not do where there 
was no reservation of power to alter 
Personal Property Law, 
§ 23.—County Trust Co. y. Young, 27 
N.Y.S.2d 648, 262 App.Div. 31. 


Where settlor had reserved no pow- 
er to alter trust instrument, second 
trust indenture covering same property 
naming same beneficiaries to take un- 
der the same conditions but making 
the exclusive discretion of trustees in 
sale, disposition and investment of 
trust property, subject to approval of 
life tenant was invalid and failed to 
accomplish either a “‘modification” or a 
“revocation” of first trust where at 
time of execution of second trust in- 
denture there was in existence an in- 
fant beneficiary and a possibility of 
other descendants of life tenant and 
execution of second trust instrument 
by such infant beneficiary after be- 
coming of age did not remedy mat- 
ters. Personal Property Law, § 23.— 
County Trust Co. v. Young, 27 N.Y.S. 
2d 648, 262 App.Div. 31. 


N.Y.Sup. Even a court of equity 
cannot go beyond the express terms, 
provisions and directions of a_ valid 
trust.—Application of Renn, 29 N.Y.S. 
2d 410. 

N.C. Cases involving administration 
of trusts and trust estates are peculi- 
arly within jurisdiction of courts of 
equity, and power of the court in ex- 
ceptional cases, to modify terms of a 
trust is generally upheld.—Penick vy. 
ane of, Wadesboro, 12 §.H.2d 253, 218 


Power of a court of equity to modi- 
fy terms of a trust should not be used 
to direct trustee to depart from ex- 
press terms of trust, except in cases of 
emergency or to preserve the trust es- 
tate.—Penick v. Bank of Wadesboro, 12 
§.H.2d 253, 218 N.C. 686. 

Power of court of equity to modify 
terms of a trust should not be exer- 
cised to destroy the trust or defeat pur- 

ose of donor.—Penick vy. Bank of 

BaucPOro, 12 S.H.2d 253, 218 N.C. 


A court of equity has power, when 
necessity or expediency impels, to 
close a trust or modify its terms.—Pen- 
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ick v. Bank of Wadesboro, 12 S.H.2d 
253, 218 N.C. 686. 

Pa.Com.Pl. The trust indenture pro- 
vided that the income should be paid 
to a beneficiary for life and upon her 
death the remainder reverted to the set- 
tlor. Subsequently the settlor created a 
trust of the remainder for the benefit of 
his children. Thereafter by amend- 
ments executed by the settlor, the wife 
beneficiary and three of the four chil- 
dren who were beneficiaries of the re- 
mainder, an effort was made to change 
the terms of the original trust inden- 
ture as to appointment, removal and 
powers of trustees. Held: That as 
some of the ultimate remaindermen 
were not parties to the amending agree- 
ment they had no force and effect.— 
Thompson v. FitzGerald, 4 Fay.L.J. 71. 

Unless power of amendment is re- 
served to the settlor, a trust cannot be 
amended except by the consent of the 
settlor, the beneficiaries and all remain- 
dermen.—Thompson v. FitzGerald, 4 
Fay.L.J. 71. 
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D.C.N.Y. A trust may only be re- 
voked or modified as provided therein. 
—Schoellkopf v. U. S.,.36 F.Supp. 617. 

Mo.App. A completely executed vol- 
untary trust is irrevocable unless the 
power of revocation is reserved, but 
such reservation may be made as to 
the use of the principal of the trust 
either pro tanto or in toto, and though 
the power of revocation is reserved, the 
trust is as effectual as if irrevocable, 
until the power of revocation is exer- 
re re Geel’s Estate, 143 S.W.2d 

N.Y.App.Div. Where a trust agree- 
ment directed corporate trustee to pay 
income to creator and sole beneficiary 
during her lifetime, and on her death 
to pay principal and accumulated in- 
terest to persons designated by bene- 
ficiary’s will, and thereafter notice of 
revocation was served on trustee, com- 
plaint in replevin by beneficiary against 
trustee individually, and not in its ca- 
pacity as trustee, was properly dis- 
missed, as against claim that immedi- 
ately on trustee’s receipt of notice of 
revocation trust terminated and that 
ereator thereupon acquired immediate 
right to possession of trust corpus. 
Personal Property Law, § 23.—Neary v. 
City Bank Farmers Trust Co., 24 N.Y. 
$.2d 264, 260 App.Div. 791. 

There is no automatie cessation of 
trustee’s duties and responsibilities on 
receipt of notice of revocation of trust, 
nor is time for distribution the con- 
trolling date, but trust is at an end 
only when trustee has finally account- 
ed, conveyed property to the persons 
entitled to it, and has been discharged. 
—Neary v. City Bank Farmers Trust 
Co., 24 N.Y.S.2d 264, 260 App.Div. 
791. 

Where agreement created trust of 
personalty, with directions to pay in- 
come to creator during her lifetime and 
on her death to pay principal and ac- 
cumulated interest to persons desig- 
nated by creator’s will, and provided 
that trust was irrevocable and unalter- 
able, and thereafter creator served 
written notice on trustee purporting to 
revoke trust and demanding delivery of 
trust funds, trustee was entitled to re- 
fuse to pay over corpus of trust with- 
out authoritative determination by 
court that trust had been legally re- 
voked.—Neary v. City Bank Farmers 
Trust Co., 24 N.Y¥.S.2d 264, 260 App. 
Div. 791. 

Where creator of trust of personalty 
for her own benefit during her lifetime 
served notice of revocation on trustee, 
creator’s claim that replevin action was 
necessary to recover corpus of trust 
because she might otherwise be de- 
prived of damages if securities in fund 
had declined in value could not be 
sustained, because, if trustee unduly 
delayed in winding up trust, trustee 
was liable for the depreciation.—Neary 
v. City Bank Farmers Trust Co., 24 
N.Y.S.2d 264, 260 App.Div. 791. 

Replevin actions by settlor of a ter- 
minated trust against trustee may 
sometimes be entertained when prop- 
erty is in clear-cut, deliverable form, 
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amount has been liquidated, balance 
has been struck and agreed on, and 
all that remains is to pay over.—Neary 
v. City Bank Farmers Trust Co., 24 N. 
Y.S.2d 264, 260 App.Div. 791. | 

Where creator and sole beneficiary of 
living trust of personalty served notice 
on trustee of revocation of trust and 
demand for return of trust property on 
January 25, and served complaint in 
replevin action on following March 1, 
trustee did not have reasonable time to 
wind up affairs of trust and to ac- 
eount, and complaint was, therefore, 
properly dismissed.—Neary v._ City 
Bank Farmers Trust Co., 24 N.Y.8.2d 
264, 260 App.Div. 791. : 

An action of replevin against a trus- 
tee of a personal trust, in trustee’s in- 
dividual capacity, will not do as sub- 
stitute for an accounting by trustee 
when it appears patently that no valid 
reason exists therefor, particularly 
where plaintiff has no immediate right 
to possession.—Neary v. City . Bank 


Farmers Trust Co., 24 N.Y.S.2d 264, 
260 App.Div. 791. : 
N.Y.App.Div. Where settlor domi- 


ciled in Connecticut created irrevoca- 
ble trust whereby settlor was to have 
income from trust during life and up- 
on her death principal was to be paid 
to such persons as the settlor might 
direct or appoint by her will, or if 
she died intestate to persons who, un- 
der laws of New York, would be next 
of kin, settlor could not thereafter re- 
voke the trust without the consent of 
all those who might be her next of 
kin under the laws of New York at 
the time of her death, since the in- 
denture created a “gift in remainder” 


to next of kin. Personal Property 
Law, § 23.—Hopkins v. Bank of New 
York, 25 N.Y.S.2d 888, 261 App.Div. 
465. 


N.Y.App.Div. Whether a second in- 
denture was a “revocation” or ‘“modifi- 
eation” of first indenture of trust is 
unimportant for the same _ principles 
are applicable to the modification as 
are applicable to the revocation of a 
trust. Personal Property Law, § 23.— 
County Trust Co. v. Young, 27 N.Y.S, 
2d 648, 262 App.Div. 31. 


Where trust indentures were execut- 
ed by the same parties and under each 
the same property was transferred to 
the same trustees and the same bene- 
ficiaries were to take under the same 
conditions, settlor by undertaking to 
divest trustees of their exclusive dis- 
cretion in sale, disposition and invest- 
ment of trust property by making their 
discretion subject to approval of life 
tenant converted her designated trus- 
tees into mere “custodians” and there- 
by enabled life tenant to affect the val- 
ue of the trust property which might 
pass to the remaindermen and in effect 
appointed life tenant a ‘‘trustee’’, which 
settlor could not do where there was 
no reservation of power to alter the 
first trust. Personal Property Law, § 
23.—County Trust Co. v. Young, 27 N. 
Y.S.2d 648, 262 App.Div. 31. 

Where settlor had reserved no power 
to alter trust instrument, second trust 
indenture covering same property nam- 
ing same beneficiaries to take under 
the same conditions but making the ex- 
clusive discretion of trustees in sale, 
disposition and investment of trust 
property, subject to approval of life 
tenant was invalid and failed to ac- 
complish either a “modification” or a 
“revocation” of first trust where at 
time of execution of second trust in- 
denture there was in existence an in- 
fant beneficiary and a_ possibility of 
other descendants of life tenant and ex- 
ecution of second trust instrument by 
such infant beneficiary after becoming 
of age did not remedy matters. Per- 
sonal Property Law, § 23.—County 
Trust Co. v. Young, 27 N.Y.S.2d 648, 
262 App.Div. 31. c 

N.Y.Sup. A trust instrument ex- 
pressly providing for life estate in set- 
tlor’s wife if settlor died prior to re- 
payment to him of entire principal, 
making express provision for division 
of corpus among settlor’s children on 
settlors death prior to return of prin- 
cipal to him in the event of prior death , 
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of wife, and not limiting trustee’s pow- 
er over investments, created ‘‘remain- 
der’ for wife and children rather than 
“reversion” in settlor, and trust could 
not be revoked without consent of set- 
tlor’s infant son.—Greenberg v. Presi- 
dent and Directors of Manhattan Co., 
27 N.Y.S.2d 394. 

N.Y.Sup. A transfer of property to a 
trustee gives trustee no interest there- 
in, and incidental benefit which trus- 
tee may derive from commissions is 
not of such character as gives trustee 
a “vested right’ to continuance of 
trust.—City Bank*Farmers Trust Co. v. 
Neary, 27 N.Y.S.2d 979, appeal dis- 
missed 27 N.¥.8.2d 1017, 261 App.Div. 
1079, reargument denied 28 N.Y.S.2d 
107, 262 App.Div. 756. 

A trustee under a trust created by 
contract betwen grantor and _ trustee 
had no personal contractual right to 
keep trust alive.—City Bank Farmers 
Trust Co. v. ‘Neary, 27 N.Y.S.2d 979, 
appeal. dismissed 27 N.Y.S.2d 1017, 261 
App.Div. 1079, reargument denied 28 
N.Y.S.2d 707, 262 App.Div. 756. 

A trust whereby grantor transferred 
securities to trustee to hold in trust 
and pay income therefrom to grantor 
during her lifetime with provision that 
on grantor’s death trustee should pay 
principal and accumulated income to 
such persons as grantor designated by 
will could be revoked by grantor dur- 
ing her lifetime, notwithstanding that 
trust indenture provided that. grantor 
should not have power to revoke trust, 
and trustee was not obligated to ob- 
ject to revocation on behalf of possi- 
ble remaindermen. Personal Property 
Law, § 23.—City Bank Farmers Trust 
Co. vy. Neary, 27 N.Y.S.2d 979, appeal 
dismissed 27 N.Y.S.2d 1017, 261 App. 
Div. 1079, reargument denied 28 N.Y, 
S.2d 707, 262 App.Div. 756. 

Where trust agreement provided that 
on grantor’s death trustee should pay 
principal and accumulated income to 
such persons as grantor designated by 
her will, and trust indenture made no 
provision as to disposition of trust es- 
tate in case grantor failed to designate 
persons to take it after her death, 
grantor’s next of kin were not “per- 
sons beneficially interested” in trust 
within statute authorizing creators of 
trusts in personalty to revoke trusts 
upon written consent of persons bene- 
ficially interested therein. Personal 
Property Law, § 23.—City Bank Farm- 
ers Trust Co. v. Neary, 27 N.Y.S.2d 
979, appeal dismissed 27 N.Y.S.2d 1017, 
261 App Div. 1079, reargument denied 
28 N.Y.S.2d 707, 262 App.Div. 756. 


Ohio. Where settlor of trust pledged 
trust assets as security for loan from 
trustee bank, note providing that in 
event of sale of pledged assets surplus 
of sale was to be returned to settlor, 
and settlor died indebted to trustee 
bank, which indebtedness was paid by 
trust beneficiaries, withdrawal of as- 
sets terminated trust, and it was im- 
proper to treat pledged assets as part 
of trust corpus, and not of settlor’s 
insolvent estate, notwithstanding that 
loan department of trustee bank is- 
sued a receipt to trust department 
agreeing to return stock certificate to it 
when loan was paid, and hence ven- 
dor of bank stock to settlor was enti- 
tled to reimbursement for assessments 
of double liability paid on bank stock 
out of pledged assets. Gen.Code, § 
710-75.—Woodside Co. of Nevada v. 
en 35 N.H.2d 777, 1388 Ohio St. 

Pa.Orph. Where the settlor created 
a trust inter vivos to pay the income to 
himself and his wife, as successive 
life beneficiaries, and to distribute the 
corpus as provided in his will, already 
executed, and where the trust deed did 
not reserve to the settlor the power to 
revoke, but expressly provided that the 
trust should in no way be subject to 
the control of or to anticipation by the 
settlor or his wife, it was held that 
the trust could not be terminated by 
the settlor, and that it made no dif- 
ference whether or not the trustee and 
all persons who might be beneficially 
interested consented to the _ termina- 
tion of the trust.—In re Markley’s 
Trust, 57 Montg. 183. 


TRUSTS 
A deed of trust which reserves to the 


settlor no power to revoke cannot be 
revoked by any action of the settlor 


alone—In re Markley’s ‘Trust, 57 
Montg. 188. 
§ 117 
C.C.A.Mich. If the owner of prop- 


erty declares that he holds it in trust 
for another person, or transfers it in 
trust, a ‘“‘trust’” may arise although 
the beneficiary has no notice of it, but 
failure of owner to notify the bene- 
ficiary of the declaration of trust or 
beneficiary’s nonacceptance of trust, is 
evidence that the owner does not in- 
tend immediately to create a_ trust, 
and is also evidence that although a 
trust is created, the owner reserves the 
power to revoke it.—Buhl y. Kavy- 
anagh, 118 F.2d 315. 

D.C.N.Y. The right to change bene- 
ficiary does not make a revocable trust. 
—Schoellkopf v. U. S., 36 F.Supp. 617. 

Mo.App. A trust was a “tentative 
trust” in so far as settlor reserved 
right to make withdrawals against 
principal, in that the trust was either 
partially or solely revocable at will of 
settlor during her lifetime but subject 
to becoming absolute at her death.— 
In re Geel’s Estate, 148 S.W.2d 327. 

N.Y.App.Div. A power of revocation 
is consistent with a valid trust which 
continues unless and until the power is 
exercised._Schenectady Trust Co. v. 


Emmons, 25 N.Y.S.2d 2380, 261 App. 
Div. 154. 
N.Y.Sup. Where trust provided for 


payment of income to settlor for peri- 
od of 20 years when he was to re- 
ceive the entire fund and in the event 
of his decease before expiration of the 
period, the fund was to be paid to 
those appointed by settlor in his will, 
or in absence of such appointment to 
his distributees, and settlor was a co- 
trustee, and no other person was men- 
tioned as a possible beneficiary: of the 
main trust except distributees in event 
of plaintiff's prior death, and dis- 
tributees could be cut off by settlor by 
his exercise of reserved power of as 
pointment, settlor intended to benefit 
himself exclusively and that the prop- 
erty was to pass as his own and trust 
created a “reversion”? and not a “re- 
mainder’, and was therefore revocable. 
—Zabriskie v. Irving Trust Co., 27 N. 
Y.S.2d 368. 

Where settlor provided for the pay- 
ment of income of trust to himself for 
a period of 20 years and in event of 
his decease before the expiration of 
that period fund would be paid_ to 
those appointed by settlor in his last 
will, or in the absence of appointment 
to his distributees, and settlor re- 
tained dominion as a “trustee’’, provi- 
sion for certain limited payments to 
settlor in addition to the income of the 
trust did not indicate an intent to re- 
strict settlor’s interest to that extent 
and to part with all interest in the 
balance of the fund irrevocably.—Za- 
pee vy. Irving Trust Co., 27 N.Y.S. 


§ 118 

C.C.A.Okl. Where trust established 
by grantor for his children, in addi- 
tion to granting extensive powers of 
control and management, authorized 
grantor to make such changes as he 
saw fit in management of trust estate 
for the best interests of children, but 
power to revoke or retake any of the 
corpus or income was specifically de- 
nied to grantor, and on termination of 
trust both corpus and income were to 
be distributed to children named or 
their issue, the trust was valid under 
Oklahoma law and enforceable as be- 
tween children and grantor though 
grantor did not record deeds of convey- 
ance to trust until question of taxabil- 
ity to him arose. 16 Okl.St.Ann. § 15.— 
Jones v. Norris, 122 F.2d 6, affirming 
Norris v. Jones, 31 F.Supp. 463. 

N.Y.Sup. Grantor creating trust may 
reserve to himself right to receive in- 
come during his life and reserve tes- 
tamentary power of appointment over 
principal of trust.—Application_of Cen- 
tral Hanover Bank & Trust Co. (Mo- 
mand) 26 N.Y.S.2d 924, 176 Misc. 183. 

1 


§ 119 
Ind.App. The party taking a benefit 


§ 128 


under a voluntary settlement or gift 
of realty containing no power of revo- 
eation has burden of proving a distinct 
intention on part of donor to make 
gift irrevocable, and, where circum~. 
Stances are such that donor ought to 
be advised to retain a power of revoca- 
tion, the attorney preparing the deed 
must insist on the insertion of such a 
power, and the want of it will general- 
ly be fatal to the deed.—Deckard y. 
Kleindorfer, 29 N.H.2d 997. 

Wis. Power to revoke does not af- 
fect validity of a trust, but merely 
makes defeasible the: interests of the 
trustee and cestui at the desire of set- 
tlor.—First_ Wisconsin Trust Co. Vv. 
Wisconsin Department of Taxation, 294 
N.W. 868, 237 Wis. 135. 

Wis. Power to revoke a trust must 
be exercised in accordance with its 
terms.—First Wisconsin Trust Co. v. 
Wisconsin Department of Taxation, 294 
N.W. 868, 237 Wis. 135 

§ 120 

N.Y.App.Div. Where testatrix de- 
posited her money in two banks in her 
own name as trustee for her sister, 
a will subsequently executed by testa-. 
trix, disclosing an intent to disinherit 
sister, constituted a decisive act or dec- 
laration of disaffirmance revoking ten- 
tative trust of bank accounts, notwith- 
standing will was silent as to bank 
accounts, where testatrix at time of her 
death possessed no property other than 
bank accounts, except for some person- 
al effects, and sister never had posses- 
sion of bank books and had no knowl- 


edge that deposits were made in trust — 


for her.—In re Beck’s Estate, 23 N.Y. 
§.2d_ 525, 260 App.Div. 651, affirming 
19 N.Y.S.2d 83, 173 Mise. 733. 


§ 124 

D.C.N.Y. A trust will not be unrea- 
sonably construed so as to make it ex- 
ceed in duration lives of beneficiaries, 
if on their death its purposes are ac- 
complished.—Hadley v. Rinke, 39 F. 
Supp. 207. 

Ill, Where the creator of a _ trust 
specifically fixes duration of trust, his 
directions will be given effect if not 
in violation of the rule against per-. 
petuities—Yedor vy. Chicago City Bank 
& Trust Co., 33 N.E.2d 220, 376 Il. 121. 

Where a trust by its own terms is 
to continue only until expiration of 
a certain period or until happening 
of a certain event, the trust will be 
terminated upon expiration of the pe 
riod or the happening of the eyvent.— 
Yedor v. Chicago City Bank & Trust 
Co.,...33. N.H:2d 220, 3765 112d. 

Iowa. Trust deed providing “this 
trust shall fully determine at the death 
of the last surviving child of my chil- 
dren named herein’ wag properly in- 
terpreted as though it read as “this 
trust shall fully determine at the death 
Pe the ieee SUE YER pone of my chil- 

ren name erein”.—Lunt y. V. Gor- 
den, 294 N.W. 351: eae 

Trust deed providing “this trust 
shall fully determine at the death of 
the last surviving child of my chil- 
dren named herein” could not be con- 
strued so that trust terminated by its 
terms upon death of grantor or within 
a reasonable time thereafter.—Lunt y, 
Van Gorden, 294 N.W. 351. 

Mont. Where will governed trustee- 
ship and time for, termination thereof, 
the fact that there were debts which 
were or might be secured by mort- 
gage, under terms of will, was no 
ground for continuing the trusteeship. 
—Montgomery vy. Gilbert, 108 P.2d 616. 

§ 128 

Iowa. Where one of the purposes of 
trust deed whereby grantor conveyed 
land in trust for children and provid- 
ed that trust should fully determine 
at death of the last surviving child was 
that grantor’s children might enjoy the 
income from the entire trust estate un- 
der the operation thereof by the trus- 
tees, the trust could not be declared 
terminated during lifetime of the chil- 
dren on ground that the purpose of the 
trust had been accomplished.—Lunt y. 
Van Gorden, 294 N.W. 351 

Where one of the purposes of trust 
deed whereby grantor conveyed land in 
trust for children and provided that 


children might enjoy the in- 
m the entire trust estate un- 
operation thereof by the trus- 
the trust could not be declared 
ated during lifetime of the chil- 
nm ground that the trust was dry 
Dp Poet vy. Van Gorden, 294 


ef HGR St, I 

cony yen land in trust for Db of 
his children, who were parties to the 
instrument, provided that after gran- 
tor’s death trust could be terminated 
by consent of all children, the agree- 
come of age, ment not to partition the real estate 
thwart the wish and intention of tes- was not ord in Pane v. Van Gorden, 294 z 


J. Where a testamentary trust is tator——Hamilton v. Robinson, 151 S.W. N.W. 351. ie | 
ere device for preserving phe estate 2d 504, iransterted sy S.W.2d 601. N.J.Ch. Where testator directed oe 


life tenancy for benefit of re- 


that his estate be held in trust to in- - 
jindermen, and life interest and re- se" 


1 : 
Pa.Orph. While ordinarily a trust vest and pay income thereof to_ his 

inder become vested in same person, may be terminated by consent of all widow during her lifetime, and that 

ust will be terminated and bene- persons interested, \a trust of which estate be divided among trustees on 

wner will be given possession, the settlor is a life beneficiary, with widow’s death, and trustees and widow 

h rule does not apply if ter- spendthrift trust restrictions, cannot entered into a written agreement pro- 

on would defeat material purpose be so terminated.—_In: re Markley’s viding for conveyance of realty of es- fl 

testator.—Brown v. Fidelity Union Trust, 57 Montg. 183. ; \ tate to a corporation organized by trus- ‘ 
: 8. Pa.Orph. A trust of residue of tes- tees, among whom stock in corporation ~ 

: which devised residue of tator’s estate to pay income and prin- was divided, reciting that stock was to MS, 

or’s estate to trustee to pay in- cipal, if necessary, to wife, for life, for be transferred to a trustee to carry out 7 

support of herself and minor children, provisions of will and to provide for 

‘in equal shares to testator’s with remainder to children, will be payment of income to widow, and pro- ; 

s, provided that if testator left terminated where the life beneficiary viding that widow relinquished any in- ey. 

r surviving children such children has assigned her interest to her chil- terest in the realty by virtue of the 

ld share with sons under same dren, the remaindermen. Although ap- will, agreement did not terminate life 

and trusts, and one son prede- parently a trust for support, the will estate nor fiduciary obligations of tes- 

testator, and other son was a discloses that testator did not intend tamentary trustees, nor accelerate dis- i. 

nor, and testator left no other chil- to restrict the life beneficiary's priv- tribution of the estate—Breidenbach v. 

‘Court of Chancery had jurisdic- ilege of alienation if it was to her Breidenbach, 17 A.2d 596, 128 N.J.Eq. 

"to decree a termination of trust, best interest to do so. The trust be- 558 


widow’s life estate did not ing small, and the life beneficiary hav- N.Y.App.Div. Where a remainder is 

ing made a more advantageous ar- ereated in next of kin under an ir- 
rangement with her children for her reyocable trust, consents by those who 4 

j support, effect should be given to her would be next of kin at time of at- — 

n Trust Co., 15 A.2d 788. assignment.—In re Broadbent’s Estate, tempted revocation of trust by settlor 7 
. A court of equity has power, 57 Montg. 259. are insufficient to authorize reyvoca- a 
1 necessity or expediency impels, § 133 ‘ tion, since all who might by survival a 
ose a trust or modify its terms.— Iowa. Where one of the purposes of or other event become members of °- 

y. Bank of Wadesboro, 12 S.H. trust was to provide income for gran- class entitled to remainder at time of 


258, 218 N.C. 686. tor during balance of his life and for sgettlor’s death hav ay i s ae. 
I Orph. Where a testator, who was his burial at his death, the doctrine of est in trust which andere a 
n of considerable means at the “merger” did not apply so as to de- without their consent.—Hopkins v a 
ne he executed his will, left his es- stroy the trust where trustee died Bank of New York, 25 N.Y.S8.2d 888, ae 
te in spendthrift trusts for his sur- and court appointed a beneficiary as 261 App.Div. 465. : Keer ys y y 
children, with remainder to their successor trustee, as against conten- | N.Y.App.Div. The statute providing t 
en, and it is apparent from an tion that the merger of the benefici- for revocation of trust upon consent 1 
ation of his entire will that his ary’s equitable interest with legal title of all persons interested permits revo- . 
purpose was to provide an in- as trustee terminated the trust at the cation of a trust in personal property 


for his children, and by reason time of his appointment by the court. by the creator u = 
pairment in the value of his es- —Lunt y. Van Gorden, 294 N.W. 351. sons in hee! Phe are honeaelenae ae 
the trust estate so set aside for a § 136 terested therein, and if there be no 


1 consists of cash in an amount C.C.A.Pa. The termination of a other pers i i e : 
ly over $1,000 and what interest spendthrift\trust depends upon the set- a vested i Ea yore ie the ; 
be in securities owned by tlor and cannot be accomplished by trust, the revocation is effectual. Per- 
nt at the time of his death, which compulsion of the beneficiaries even un- sonal Property Law, § 23.—Smith vy 
e practically no market or other val- der a statute favoring charitable or- Title Guarantee & Trust Co., 28 N.Y.S. 
‘the court will direct termination ganizations.—Mellon v. Driscoll, 117 F. 2d 566, 262 App.Div. 211. ” pies 


trust and distribution of the as- 2d 477. Where creator of t 
thereof, because the accomplish- Cal.App. If persons yet unborn have Properyy. sought 46 morcke Ee Mane = 
of its purposes has been defeated a contingent interest in trust proper- y delivering to trustee a consent to 


bstantially impaired owing to cir- ty, a life beneficiary who has acquired revocation signed by h ( 
stances not known to the testator, interest of living remaindermen may beneficiaries then iy belie cerouniae 
not anticipated by him at the time not terminate trust.—In re Hasterday’s was not ineffectual because of failure to 
xecuted his will.—In re Auchu’s Hs- Estate, 114 P.2d 669. obtain the consent of persons not in 
Boca & C.. 33: ft Where trust is established with ob- being, or their representative, who were 
_ Pa. Orph. Where a testatrix left a ject of placing trust property beyond mentioned in provision for gift over to 
share of her estate in trust for her control of beneficiary, effect may be lawful issue if any. Personal Proper- 
la ter for life, “and after her death given to this intention and termination ty Law, § 23—Smith v. Title Guaran- 
e balance remaining to be divided in of trust denied, although all persons tee & Trust Co., 28 N.Y.S.2d 566, 262 
Wekarcs etween her children,” and who pave interest in trust on its ter: App.Div. 211. ” é : 
the corpus 0 he trust consisted of a mination are in being and sui juris an Pa. s - 
nortgage upon the home of the daugh- assign their interest to sole life bene- yation oa ie aa! frisccatear oe 
- beneficiary in the amount of $898.67, ficiary, or otherwise consent to termina- ties consent, unless there is some - 
the daughter was an aged widow tion of trust, and this rule applies even cial purpose declared in the trust at 
without other means of support, the though there is_no spendthrift provi- self that requires its contin vation In 
Orphans’ Court on petition alleging the sion in trust.—In re Wasterday’s Es- ye Musser’s Estate, 17 A.2d 411 “341 
" Oe On the Sone with the tate, 114 P.2d 669. Pa. 1. “ : ¢ 
—consen co) e remaindermen, will Fla. Where testatrix directed that A trustee’s interest in m1 
terminate the trust and make the her homestead be retained as a home earned is not one se the lew eeae 
_ daughter the sole and absolute benefi- for her unmarried children “as long as _ tects against the action of beneficiaries 
ciary of the asset.—In re Miller's Hs- they or any of them may live and re- who desire to terminate the trust, and 
tate, 33 Berks 89. main unmarried’, and directed execu- the mere showing that the trust. ac- 
‘a § 130 tors to maintain the homestead and pay cording to its terms, is active. is not 
_ Cal.App. Under will providing for all costs out of the income of the es- sufficient to defeat the right’ of the 
ist with income payable to testator’s tate and to sell it after it was not beneficiaries to terminate it.—In re 
son for life and with corpus payable, used by certain unmarried children as Musser’s Wstate, 17 A.2d 411, 341 Pa. 1 
yn son’s death, to descendants of tes- a home, will did not create a “trust” In absence of some special trust pur- 
or’s brother and sisters, and under in homestead which could not be ter- pose, neither the trustee’s abstract in- 
ence that testator created trust be- minated by mutual consent of devisees. terest in seeing the testator’s intent 
use he deemed his son incompetent —Brickell v. Di Pietro, 198 So. 806. carried out, nor his concrete interest in 
nanage property, where niece as- Iowa. Where trust deed whereby his fees, can prevent termination of 
ned her remainder interest to tes- grantor conveyed land in trust for his the trust if all the beneficiaries agree 
or’s son, probate court did not err children provided that ‘‘my said chil- to terminate.—In re Musser’s Hstate, 17 
n refusing to terminate trust as to dren may agree among themselves A,2d 411, 341 Pa. 1. 3 
such interest, notwithstanding that if with my said Trustees the manner in Pa.Orph. A testamentary trust may 
niece predeceased son, there would be which the same shall be used in the be terminated only if all persons who 
- an intestacy as to her interest, and way of renting and farming the same” are or may be interested are sui juris ‘ 
_ that» son was testator’s sole heir.—_In and trustees and children entered in- and consent, and if there is no other 


re Easterday’s Estate, 114 P.2d 669. to partnership agreement regardin legal reason for continui . mer 
‘ 1 Mo.App. A testamentary trust that management of property, the tecitiiae tn te Heckscher’s state, hE err 
} expressly directed that beneficiary was tion of the partnership did not oper- Where testator creates trust to pay 


to receive specified sum when he at- ate as ‘‘abandonment” of the trust b entire income to wid i x 
tained the age of 21 years and that he mutual agreement which was poriietea two children for ed Tiven tate eee 
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5431 
mainder to grandchildren, and cross re- 
mainders if a child dies without issue, 
and with power in last survivor of wife 
and children to appoint remainder if 
neither child leaves issue; and where 
one child dies without issue, the other 
child has a vested interest in one-half 
the principal subject to widow’s life in- 
terest. Child and widow control one- 
half the principal of the trust, and wid- 
ow’s assignment of her interest to child 
irrevocably, vests it in child, so that 
trust will be terminated as to one-half. 
arts re Heckscher’s Estate, 56 Montg. 
316. 

Wa. Although the beneficiary under 
a trust may either accept or decline 


such trust, the right to terminate the’ 


trust is a matter for the creator there- 
of as well.—Blackwell yv. Virginia Trust 
Co., 14 S.H.2d 301, 177 Va. 299. 

Where, by the terms of a_ spend- 
thrift trust, the interest of the ben- 
eficiary is inalienable, such beneficiary 
cannot, after having accepted the trust, 
terminate it by releasing his interest 
therein——Blackwell v. Virginia Trust 
Co., 14 §$.H.2d 301, 177 Va. 299. 


§ 137 

Ariz. Where bank went out of ex- 
istence before president and secretary 
thereof executed bank’s purported deed, 
eonveying lots theretofore conveyed to 
bank in trust for deceased former 
owners’ estates or their heir, such deed 
conveyed no title, as trust failed or 
died when trustee ceased to exist.— 
Shumway v. Harley, 106 P.2d 194, 128 
N.J.kig.| 197. 

The owner of town lots, conveyed 
to bank, which subsequently became 
insolvent, in trust for deceased former 
owners’ estates or their heir, could con- 
vey good title thereto, though bank 
held bare legal title—Shumway_ Vv. 
Harley, 106 P.zd 194, 128 N.J.Eq. 197. 

N.Y.App.Div. On termination of a 
trust, trustee is entitled to a reason- 
able period for winding up trust affairs. 
—Neary v. City Bank Farmers Trust 
Co., 24 N.Y.S.2d 264, 260 App.Div. 791. 

At the time for termination of ex- 
press trust, trustee is not immediately 
divested of all duties and responsibili- 
ties, but, until trust is closed out, trus- 
tee has duties and powers appropriate 
for a complete winding up.—Neary VY. 
City. Bank Farmers Trust Co., 24 N.Y. 
S.2d 264, 260 Bbp Diy. ig ie 


§ 9 

D.C.Pa. The doctrine of trusts is the 
most efficient instrument in the hands 
of a chancellor for maintaining justice, 
good faith and good conscience.—Reed 
vy. Kellerman, 40 F.Supp. 46. 

Mo. An express trust cannot be cre- 
ated or proved by a parol agreement, 
and a resulting trust may be proved 
by parol but never arises by virtue of 
an agreement. Mo.St.Ann, §§ 3104, 
3105, pp. 1928, 1931.—Mays v. Jackson, 
145 S.W.2d 392. 


§ 140 

D.C.Pa. Where defendant’s husband 
pledged defendant’s trust certificates 
to a national bank as collateral se- 
curity for payment of husband’s note, 
and defendant executed a binding con- 
sent to the pledge, an “implied trust 
resulted from pledge and consent, for 
purposes of jurisdiction of a court of 
equity to compel defendant to sign and 
transfer certificates to receiver of bank 
after husband defaulted in payment of 
note and receiver purchased certificates 
at sale in accordance with terms of 
note.—Reed vy. Kellerman, 40 F.Supp. 
4 


6. ; d 
Ga. If from all the facts an implied 
trust is otherwise established, it is 
not destroyed by express verbal agree- 
ment which may have constituted a 
part of the transaction, but rather ex- 
press agreement may be shown, not 
as fixing the interest to be owned by 
the parties, but as rebutting inference 
of a gift by plaintiff. Code 1933, §§ 
108-106 to 108-108.—Guffin v. Kelly, 14 
S$.B.2d 50, 191 Ga. 880. 

Ji.App. The insurance statutes en- 
acted in 1937 were not applicable in 
action to recover proceeds of life poli- 
cies allegedly paid for with plaintiff’s 
money, where death of insured oc- 
curred in 1932, except in so far as the 


TRUSTS 


later statute showed public policy with 
reference to insurance proceeds pay- 
able to a widow, children or depend- 
ents. Ill.Rev.Stat.1935, ¢. 73, § 231.— 
Vieth y. Chicago Title & Trust Co., 30 
N.E.2d 126, 307 Dll:App. 99. 7 

Where corporation president paid 
premiums on life policies with corpo- 
ration’s checks, but amounts thereof 
were charged to president’s personal 
account, on which a balance was due to 
president from the corporation, the 
corporation receiver could not, as a 
creditor after president’s death, recover 
proceeds of the policies or amount of 
premiums paid where state of president 
was not shown to be insolvent. I1l.Reyv. 
Stat.1935, c. 73, § 231.—Vieth v. Chica- 
go Title & Trust Co., 30 N.H.2d 126, 
307 Ill.App. 99. 

Okl. Contract for sale of realty cre- 
ated, not an “express trust’, but a 
“resulting trust’ by operation of law, 
such being ordinarily the case where 
a conveyance places the legal title in 
one and the equitable estate in an- 
other. 60 OklI.St.Ann. §§ 135, 136.— 
Leedy v. Ellis County Fair Ass’n, 110 
P.2d 1099. 


§ 150 

Ala. The statute of frauds does not 
prevent tracing trust funds into pur- 
chase of land taking the title in the 
trustee with no recognition of the 
trust, and such principle covers any 
sort of property into which trust fund 
was invested. Code 1940, Tit. 20, § 3. 
—Hall v. Hall. 2 So.2d 908. 

Cal. The fact that purchase price 
paid for property consists of money 

orrowed from one in whom title is 
taken, or is derived from income from 
property and is in fact paid by gran- 
tee does not prevent establishment of 
a resulting trust, and grantee may ad- 
vance beneficiary credit rather than a 
loan, although beneficiary is prevented 
by statute of frauds from asserting ar- 
rangement whereby he is to repay 
grantee for sums advanced after pur- 
chase is made,—Watson v. Poore, 115 
P.2d 478, prior opinion 106 P.2d 235. 

App.D.c. A complaint alleging that 
defendants orally agreed to take neces- 
sary steps to save plaintiff’s property 
from foreclosure by building associa- 
tion and hold it in trust for plaintiff 
until he could obtain funds to repay 
them and that defendants permitted 
property to be sold and bought in by 
association and thereafter redeemed it, 
dispossessed plaintiff, rented property 
to another person, and denied any ac- 
countability to plaintiff and praying 
for a decree ascertaining and declaring 
plaintiff’s interest in property and re- 
quiring defendants to execute convey- 
ances necessary to effectuate parties’ 
equities and rights, was not dismissi- 
ble on motion contending that oral 
agreement relied on violated the stat- 
ute of frauds.—Mandley yv. Backer, 121 
F.2d 875. 

Ga. Implied trusts are not within 
statute of frauds, and facts upon which 
they are based may be alleged and 
proved by parol without yipleing parol 
evidence rule. Code 1933, §§ 38-501, 
108-106 to 108-108.—Gufiin v. Kelly, 14 
S8.E.2d 50, 191 Ga. 880. 

Idaho. Trust arising in favor of one 
paying purchase price of land, title to 
which was taken in name of another, 
may rest in parol. Rexburg Lumber 
Co. v. Purrington, 113 P.2d 511. 

Wil. The statute of frauds does not 
apply to a suit to establish a resulting 
trust in real estate. Smith-Hurd Stats. 
e. 59, § 9.—Frasier v. Finlay, 30 N.H.2d 
613, 375 Ill. 78. 

Mo. Under petition alleging that de- 
fendant, acting for and on behalf of 
plaintiff, purchased real estate for 
plaintiff with funds furnished by plain- 
tiff for the purpose, and took title in 
his own name for plaintiff, that plain- 
tiff assumed ownership and made and 
paid for improvements, that defendant 
refused to transfer legal title on de- 
mand, and that deed to defendant was 
a cloud on plaintiff’s title, the suit 
was based on “resulting trust” rather 
than oral contract purporting to set up 
“express trust”, and statute requiring 
declarations of trust to be in writing 
or by will was inapplicable. Mo.St. 


§ 151 


Ann. § 3104, p. 1928,—Mays y. Jackson, 
145 S.W.2d 392. 

Okl. A resulting trust in realty is 
not within the statute of frauds, and 
therefore may be established by parol 
evidence.—McGill v. McGill, 113 P.2d 


a 
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C.C.A.W.Va. Where land was con- 
veyed in trust, and no trust was de-- 
clared in deed and there was nothing 
indicating that anything more than a 
naked legal title with resulting trust 
was intended to be conveyed, there 
was a “resulting trust’? in favor of 
grantor. Code 1931, W.Va. 36-1-4.— 
Kuhn v. Chesapeake & O. Ry. Co., 118 
F.2d 400. 

Ariz. Where an intended gift is in- 
complete or imperfect because of lack 
of delivery or other cause, and_ there 
is insufficient evidence to establish a 
trust, the courts will not, on account 
of such imperfection, convert the im- 
perfect gift into a declaration of trust 
in order to effect intention of donor.— 
In re Hayward’s Estate, 110 P.2d 956. 

Ark. Where an intended gift igs in- 
complete or imperfect because of lack 
of delivery or other cause, and there 
is insufficient evidence to establish a 
trust, the courts will not convert the 
imperfect gift into a declaration of 
trust in order to effect the intention 
of the donor.—Krickerberg y. Hoff, 
143 S.W.2d 560. 

Cal. A ‘resulting trust” is created 
when, because of some invalidity such 
as lack of a definite purpose or legal- 
ity, an express trust fails, or where 
property is purchased and title taken 
in name of one person but considera- 
tion is paid by another, or where, after 
a trust is fully performed, there is 
property remaining in hands of trus- 
tee, and a “resulting trust” is one im- 
plied by law to carry out intention of 
parties.—Bainbridge y. Stoner, 106 P. 
2d 423. 

Cal.App. Where will did not create 
valid trust because failing to mention 
subject, purpose and beneficiary as re- 
quired by statute, and also failed to 
dispose of residuary estate, a “resulting 
trust’? was created, under the circum- 
stances, for benefit of heirs according 
to rules of succession, notwithstanding 
terms of will allegedly purporting to 
designate brother as_sole beneficiary. 
Civ.Code, § 2221; Probate Code, § 
229.—Sears v. Rule, 114 P.2d 57. 

Where voluntary trust which testatrix 
sought to create failed but it appeared 
that testatrix did not intend to be- 
queath the subject matter thereof to 
trustee absolutely, the conveyance of 
that property by will failed and where 
it was wrongfully distributed to the 
trustee as an individual, a “resulting 
trust” was automatically created for 
benefit of heirs according to rules of 
succession. Probate Code, § 229.— 
Sears v. Rule, 114 P.2d 57. 

Where real property is devised on a 
trust which fails an@ there is no pro- 
vision in will effectively disposing of 
residue of the testator’s real property, 
the devisee holds it on a “resulting 
trust” for heirs of the testator, and 
same rule applies to personal property 
under similar circumstances, when it 
is distributed to one who is not the 
ee owner.—Sears v. Rule, 114 P. 


Where will devised property to broth- 
er for distribution in accordance with 
wishes previously discussed but volun- 
tary trust which testatrix thereby 
sought to create failed because subject, 
purpose and beneficiaries were not men- 
tioned, will could not be construed as 
an absolute devise to brother and sub- 
ject matter thereof became “intestate 
property’ which brother, after improp- 
er distribution to him, held ander a 
resulting trust for benefit of heirs 
pursuant to rules of succession. Pro- 
bate Code, § 229.—Sears v. Rule, 114 
iPi2d Ti: 

App.D.C. It is a general doctrine 
of equity that where a _ trust fails, 
trustee will be compelled to return 
money or property to creator of trust. 
—Stitzel-Weller Distillery v. Wickard, 
118 F.2d 19, affirming Stitzell Weller 
Distillery v. Wallace, 30 F.Supp. 1010, 
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Mich. If a gift was intended by al- 
leged donor but not validly consum- 
mated, gift could not be perfected on 
theory that a trust was created.— 
Loop v. Des Autell, 293 N.W. 738, 294 
Mich. 527, 

Mo. Donors, not the courts, must 
create voluntary parol trusts just as 
testators must make their wills and 
living persons must make their con- 
tracts, and unexecuted or imperfect 
parol gifts of personalty are not 
“trusts”? nor are executory parol prom- 
ises for the creation of a voluntary 
trust.—Cartall v. St. Louis Union Trust 
Co., 153 S.W.2d 370. 

Okl. Where plaintiffs conveyed their 
interests as heirs in realty of estate to 
defendant who was also an heir and 
administratrix, under agreement that 
defendant should sell realty, pay debts 
‘of estate with proceeds, and divide bal- 
ance among the heirs, there was a “re- 
-sulting trust” in the defendant.—Mc- 
Gill v. McGill, 113 ‘P.2d 826. 

Wis. Where it is impossible or im- 

' practicable to carry out charitable trust 
and the settlor manifested no inten- 
tion to devote property to general 
charitable purposes, a resulting trust 
arises regardless of the absence of 
conditions or of a _reverter clause.— 

Nelson v. Madison Lutheran Hospital 
& oem, 297 N.W. 424, 237 Wis. 
518. 
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Cal. Where a has, in good faith, 
acquired title to property belonging to 
another, the law implies an obligation 
on the part of the one in whom title 
has vested to hold property for ben- 
efit of owner and, eventually, to con- 
' vey property to owner, and a “resulting 
trust” may be imposed for owner’s 
benefit.—Bainbridge v. Stoner, 106 P. 

2d 423. 
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Ark. The trust, created by purchase 
of land at mortgage foreclosure sale 
by one not party to mortgage with 
money furnished by mortgagor and 
purchaser’s daughter, was not “express 
trust”, but “implied trust”, in absence 

of written instrument purporting to be 
signed by either mortgagor or such 
daughter. Pope’s Dig. §§ 6064, 6065.— 
Hunt v. Hunt, 149 S.W.2d 930. 

Ark, Where father purchased certain 
lots with his own funds and_ handled 
the lots as his own, title to which was 
placed in the names of his daughters, 
a “resulting trust’ existed—Hllis v. 
Shuffield, 152 S.W.2d 535 

Cal.App. Where consideration for 
property is paid by one person while 
title is taken by another, a trust re- 
sults in favor of him who advanced 
the consideration. Civ.Code, § 853.— 
Schwarting v. Artel, 105 P.2d 380. 

Idaho. Where one pays the purchase 
price for real property though title be 
taken in the name of another, a “trust” 
arises, impressed upon the land, in fa- 
vor of such party paying the purchase 
price.—Rexburg Lumber Co. vy, Pur- 
Tington, 113 P.2d 511. 

Wi. If real estate is purchased with 
funds of one person and title is tak- 
en in the name of another, title will be 
held subject to a “resulting trust” in 
favor of party furnishing money.— 
Frasier y. Finlay, 30 N.B.2d 6138, 375 
Ill. 78. 

. In absence of proof sustaining 
plaintiff's allegation that he and de- 
fendant who was named as the sole 
grantee in a deed had an oral agree- 
ment that defendant should hold title 
to realty in trust for plaintiff, title 
passed to defendant even though plain- 
tiff paid the cash consideration of $5,- 
000. Gen.S8t.1935, 67-406, 67-408.— 


Tontsenor ve. Ley, 113 P.2d° 127, 153 
Kan, 569 
Mass. When money for purchase of 


property is paid or furnished by one 
party and title to property is taken in 
another party’s name, a resulting trust 


is impliedly created in first party’s 
favor.—Gowell vy. Twitchell, 28 N.E.2d 
§31. 

Mass. When one person pays pur- 
chase price of property and title is 
taken in the name of another, without 
more, beneficial interest in the property 
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inures to the person, who paid or be- 
came liable to pay the purchase price, 
by way of a “resulting trust”.—Druker 
Bape es 31 N.H.2d 524, 308 Mass. 


Minn. Under statutes preventing re- 
sulting trust from grant of land to 
one person for consideration paid by 
another and providing that, in absence 
of rights of creditors, title should vest 
in person named as alienee, plaintiff 
advancing money for purchase of farm, 
title to which was taken in name of 
plaintiff and defendant as tenants in 
common, could not oust defendant of 
all interest in farm and be adjudged 
sole owner, in absence of improper 
activity on defendant’s part. Mason’s 
Minn.St.1927, §§ 8086, 8087.—Drees v. 
Gosling, 294 N.W. 374. 

Where rights of creditors are not 
involved. grant of land to one person, 
for consideration paid by another per- 
son, vests title in the person named 
as grantee. Mason’s Minn.St.1927, §§ 
aie eS vy. Gosling, 294 N. 


Tex.Civ.App. Where father paid for 
realty but deed was made in son’s 
name because father could neither read 
nor write, and all father’s business was 
carried on by son, and father erected a 
number of improvements on realty and 
had possession thereof for a number 
of years, there was a “resulting trust’ 
in father, and son had no interest in 
the realty aside from being holder of 
naked legal title, and son’s wife ac- 
quired no interest in the realty on son’s 
core mer ne vy. Macias, 148 S.W.2d 

Where one buys realty with the mon- 
ey of another and takes the deed in his 
own name, a “trust” results in favor of 
the person whose money was employed 
in making the purchase, and he is the 
equitable owner of the realty, and the 
purchaser is a mere trustee and holds 
for the benefit of him who paid the 
purchase money.—Macias v. Macias, 148 
S.W.2d 240. 
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Mo. In determining whether result- 
ing trust arose from purchase of land 
in defendant’s name with plaintiff’s 
money, it made little difference wheth- 
er money was paid after delivery of 
deed to defendant or paid to defend- 
ant before defendant could make the 
purchase, and there would be a re- 
sulting trust even if defendant pur- 
chased for plaintiff, advancing part of 
the money and looking to plaintiff for 
reimbursement, if defendant was paid 
by plaintiff, or if defendant used his 
own credit in plaintiff's behalf.—Mays 
v. Jackson, 145 S.W.2d 392. 
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Cal. A resulting trust may be estab- 
lished to fractional interest in property 
where one urging trust pays only a 
portion of purchase price.——Watson vy. 
Poore, 115 P.2d 478, prior opinion 106 
P.2d: 235, 

Where plaintiff furnished down. pay- 
ment and purchase was made in de- 
fendants’ name, establishment of re- 
sulting trust in entire tract was not 
precluded by fact that note and trust 
deed given for balance of purchase 
price were executed by defendant alone, 
since property was primary security 
for loan—Watson vy. Poore, 115 P.2d 
478, prior opinion 106 P.2d 235. 

Idaho. In action involving trust in 
favor of person paying purchase price 
for land where evidence did not clearly 
disclose that beneficiary paid all the 
purchase price but indicated that he 
paid the major portion of it, a “pro 
tanto trust” wags established.—Rexburg 


aipehee Co. v. Purrington, 118 P.2a 
ab 
ill. If two or more persons, each of 


whom furnishes a part of the consid- 
eration, cause real estate to be pur- 
chased in the name of one, a “resulting 
trust’”’ will arise pro tanto in favor of 
the other party furnishing part of con- 
sideration.—Frasier vy, Finlay, 30 N.B. 
2d 613, 375 Ill. 78. 

Mass. Where one pays but a part of 
the purchase price and seeks to enforce 
a resulting trust in his favor, it must 
be shown that payment made by: him 


was for some specific part or distinct 
interest in the estate, for some aliquot 
part, or for a specific share, and gen- 
eral contribution of a sum of money 
toward the entire purchase is not suffi- 
cient.—Druker v. Druker, 31 N.H.2d 
524, 308 Mass. 229. 

Where husband, before marriage, 
bought land in his own name for $14,- 
500, of which $5.000 was contributed 
by husband and the remainder by or in 
behaif of wife, with intent that the 
land he held for benefit of both in un- 
defined proportions, wife’s contribu- 
tions were general and not for a spe- 
cific share, and there was no ‘resulting 


trust’”’.—Druker v. Druker, 31 N.H.2d 
524, 308 Mass. 229. 
Where husband, before marriage, 


bought property in his own name for 
$14,500, $5,000 of which was contrib- 
uted by husband and remainder by or 
on behalf of wife, and there was no 
showing of fraud’ or overreaching, or 
that it would be otherwise unconscion- 
able to allow husband to retain prop- 
erty, or that husband had agreed to 
convey part of the property to wife up- 
on request, husband did not hold the 
property upon a ‘constructive trust” 
for wife.—Druker v. Druker, 31 N.E.2d 
524, 308 Mass. 229. 

Tex.Civ.App. Where person who ne- 
gotiated for purchase of realty asked 
that woman with whom he was living 
be named as grantee in the conveyance, 
since he was charged with commission 
of a criminal offense, “resulting trust’’ 
would arise in his favor, in absence of 
showing of valid common law mar- 
riage with woman, and his equity 
would be in the proportion which 
amount of his payments bore to the 
total purchase price.—Perales v. Flores, 
147 S.W.2d 974, error refused, 
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Fila. Where contract for purchase of 
realty granted no definite interest in 
land to vendee but only granted right 
to purchase land by paying a certain 
sum of money at fixed periods, proof 
that money paid under contract by 
vendee was obtained from a third party 
and that vendor was aware thereof did 
not establish a “resulting trust” under 
contract in favor of third party, so as 
to require: vendor to account to third 
party for money paid under contract 
before contract could be cancelled as a 
cloud on title—Rosenthal vy. 
Land Co., 200 So. 233. 

Ill. If money advanced by defendant 
to redeem plaintiff’s land from foreclo- 
sure sale under a trust deed was in 
nature of a loan by defendant to plain- 
tiff to be secured by land, which de- 
fendant purchased, a “resulting trust” 
would arise in favor of plaintiff in the 
Jand, subject to defendant’s right to 
hold title as security for repayment of 
amount advanced.—Frasier v. Winlay, 
80 N.H.2d 613, 375 Ill. 78. 


Tex.Civ.App. Where person who ne- 
gotiated for purchase of realty asked 
that woman with whom he was living 
be named as grantee in the conveyance, 
since he was charged with commission 
of a criminal offense, “resulting trust’’ 
would arise in his favor, in absence of 
showing of valid common law marriage 
with woman, and his equity would be 
in the proportion which amount of his 
payments bore to the total purchase 
price.—Perales v. Flores, 147 S.W.2d 
974, error refused. 
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Cal. Where purchase price is loaned 
by grantee to beneficiary to make pur- 
chase from which resulting trust arises, 
beneficiary is obligated to repay gran- 
tee and grantee holds legal title as 
security for loan.—Watson v. Poore, 
Be P.2d 478, prior opinion 106 P.2d 


Colo. An oral agreement to loan bor- 
rower money to save home which had 
been occupied by borrower and wife for 
over 20 years created a resulting trust 
under which lender held legal title in 
trust for borrower, though written con- 
tract merely obligated lender to give 
borrower a deed on payment of a speci- 
fied sum by a certain date.—Jones vy. 
McKinney, 110 P.2d 258, 


Largo 


5433, 
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Tex.Civ.App. If one causes a deed to 
be made to another for whom he is 
under no obligation to provide, the con- 
sideration moving from himself, the 
grantee is presumed to hold the land in 
trust for him who paid the purchase 
money, but if the grantee be the child 
of the latter, the property is consid- 
ered an “advancement”, and the con- 
veyance vests an absolute title in such 
grantee.—Elisworth v. Ellsworth, 151 S. 
W.2d 628, error refused. 

1 
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Pa.Com.Pl. The intention of the hus- 
band at the time the property is pur- 
chased and the deed delivered deter- 
mines whether a resulting trust arises 
in favor of wife and that intention may 
be found from the relationship of the 
convineing and satisfactory, and where 
parties, his declarations at the time and 
subsequent thereto.—Dunning y. Dun- 
ning, 30 Del.Co. 361. 

Tex.Civ.App. Where community funds 
of husband and wife had gone into the 
improvement of land owned by the 
wife individually, and husband was 
made a grantee with wife in deed by 
which wife’s land was exchanged for 
the land in controversy in partition 
suit, and the record was silent as to 
the amount expended for improvements, 
and the value of the land, the husband 
took an undivided one-half interest in 
land in controversy by such deed as 
against contention that husband took 
only in trust for the wife.—Marlett v. 
Brownfield, 145 S.W.2d 636. 

8 173 

Fla. A “resulting trust’ arose in 
favor of wife in title to lands bought 
and paid for by wife and title to which 
had been taken in name of one who 
was her hushand at time of purchase 
and when deed was made.—Williams Vv. 
Williams, 2 So.2d 725. 


§-192° ~ 

Ga. Where one of several gia 
who were equally interested in a legacy 
as tenants in common, used the legacy 
in part payment for land purchased in 
her name, the other legatees could 
ratify her act in so disposing of the 
legacy and sue for a proportionate in- 
terest in the land purchased. Code 
1933, § 105-105.—Lewis v. Patterson, 
12 $.H.2d 593, 191 Ga. 348. 


195 
Fla. A Sesay eine a “resulting 
trust” in realty must show that he paid 
some specific sum for some distinct in- 
terest in or aliquot part of the land.— 
Rosenthal v. Largo Land Co., 200 So. 
239. 


Ga. As between husband and wife, 
payment of purchase money by one and 
causing conveyance to be made to the 
other is presumed to be a “gift”, but 
the presumption is rebuttable and a 
resulting trust in favor of the one 
paying the money may be shown.— 
Statham v. Council, 9 S.H.2d 768, 190 
Ga. 517. 

If husband paid purchase money for 
land and conveyance was made to wife, 
the law would presume existence of 
a “gift” by husband to wife, but the 
presumption would not be conclusive 
and might be rebutted by clear _testi- 
mony.—Statham y. Council, 9 S.H.2d 
768, 190 Ga. 517. ; 

An instruction that if husband paid 
purchase price for land in which he 
sought to establish trust, and title was 
executed to wife, a “gift” to wife was 
presumed and presumption could be 
rebutted only by clear and convincing 
testimony, was not error because hus- 
band did not sign the deed and there 
was no direct evidence that he express- 
ly directed grantor to execute it to 
the wife.—Statham v. Council, 9 8.H.2d 
768, 190 Ga. 517. 

Ga. Where testator devised choses in 
action jointly to his daughter-in-law 
and to her children, and daughter-in- 
law delivered the choses in action to 
vendor of realty as part payment for 
realty, it would not be presumed, in 
action by the children to impress a re- 
sulting trust in their favor on the 
realty, that the possession of the choses 
in action by testator’s daughter-in-law 
was without right. Code 1933, §§ 113- 
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801, 113-802.—Lewis v. Patterson, 12 
$.H.2d 593, 191 Ga. 348. d 

Mass. The inference that one paying 
for shares of bank stock issued in an- 
other’s name did not intend such other 
to have beneficial interest in property 
may be overcome by evidence that such 
was intention of person paying for 
pp atediseutow.el? v. Twitehell, 28 N.H.2d 

Pa.Com.Pl]. Husband who would im- 
pose a trust, for his own use, on real 
estate, must prove that the property 
was bought with his own money, and 
overcome presumption that it was a 
gift to his wife——O’Bramski v. Yusala- 
vage, 34 Luz.L.Reg.Rep. 74. 

Wash. A_ grantee of property for 
which another has provided the con- 
sideration is presumed, in absence of 
other evidence of intent, to hold the 
legal title so acquired subject to eq- 
uitable ownership of person advancing 
consideration, the trusteeship thus im- 
posed upon nominal grantee resting 
upon theory of a “resulting trust’”.— 
Seott v. Currie, 109 P.2d 526. 

While husband purchases property in 
name of wife with his separate funds, 
no presumption of a “resulting trust” 
in favor of husband arises-in absence 
of showing that such a trust was in- 
tended, but it is presumed that hus- 
band intended to make a “gift’’ to wife 
of beneficial interest in property pass- 
ing under the deed.—Scott v. Currie, 
109 P.2d 526. 

196 


§ 

Cal. Where title to property, either 
personalty or realty, is taken in name 
of one party and consideration for the 
transfer is furnished by another, a 
trust is presumed to result in favor of 
one furnishing the consideration.—Goes 
v. Perry, 115 P.2d 441, prior opinion 
108 P.2d 719. 


§ 200 
Ark. One holding naked legal title 
to land, purchased by him in his name 
at mortgage foreclosure sale with mon- 
ey furnished by others, is presumed 
to hold property in trust for parties 
furnishing purchase money.—Hunt v. 


“Hunt, 149 $.W.2d 930. 


§ 201 
rk. An “implied trust’ 
“resulting trust’? and may be estab- 
lished by parol testimony.—Hunt v. 
Hunt, 149 S.W.2d 930. 

Cal.App. In suit to establish a_ re- 
sulting trust in ten acres of land 
which defendant allegedly agreed to 
buy for plaintiffs, terms of agreement 
between plaintiff and former owner of 
land in controversy for purchase of 
another five acres of land were imma- 
terial, where such agreement was in- 
dependent of any transaction between 
plaintiff and defendant and was termi- 
nated when plaintiff was unable to 
perform his part of the agreement and 
when trust deed on land was fore- 
closed.—Watson v Poore, 106 P.2d 235. 

Colo. Parol evidence is admissible to 
show a resulting trust.—Jones v. Mec- 
Kinney, 110 P.2d_258. 

Ga. In husband’s action to establish 
trust in land which had been conveyed 
to divorced wife, for that part of pur- 
chase price which was paid by hus- 
band, testimony of wife as to character 
of relationship between the husband 
and wife, attitude of husband towards 
wife, and his treatment of her was 
admissible.—Statham y. Council, 9 S.H. 
2d 

Ga. Where a trust is sought to be 
implied, court may hear parol evidence 
of the nature of the transaction, or 
the circumstances, or conduct of the 
parties, either to imply or rebut a 
trust. Code 1933, § 108-108.—Guffin yv. 
Kelly, 14 S.H.2d 50, 191 Ga. 880. 

Ga. Where a trust is sought to be 
implied, court may hear parol evi- 
dence of the nature of the transac- 
tion, or the circumstances, or conduct 
of the parties, either to imply or re- 
but a trust. Code 1933, § 108-108.— 
Guffin vy. Kelly, 14 S.H.2d 50, 191 Ga. 
880. 

Mo. An express trust cannot be cre- 
ated or proved by a parol agreement, 
and a resulting trust may he proved 
by parol but never arises by virtue of 


includes a 


‘fendant signed the consent, 


§ 204 


an agreement, Mo.St.Ann. §§ 3104, 3105 
p. 1928, 1931.—Mays v. Jackson, 146 
.W.2d 392, ; 
Pa.Com.Pl. Parol evidence is admiss- 

ible to support or rebut the creation 

of a resulting trust. Evidence to estab- 
lish a resulting trust arising from pay- 
ment of purchase money must be clear, 
convincing and satisfactory, and where 
the husband is plaintiff he must show 
by such evidence that all or a portion 
of the purchase money, was paid on 
agreement that he was to have title, 
and that the money paid belonged to 
him as his separate estate.—Dunning vy. 
Dunning, 30 Del.Co. 361. 
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D.C.Pa. In action in equity by re- 
ceiver of a national bank to enforce an 
implied. trust arising through the 
pledge of defendant’s trust certificates 
to bank by defendant’s husband as 
security for husband’s debts and for 
order compelling defendant to sign 
and transfer certificates to receiver, evi- 
dence warranted finding that defend- 
ant signed a consent to the pledge 
with knowledge of its contents, that a 
certain person was present when de- 
and that 
such person affixed his signature as 
“witness” when defendant signed the 
consent, and hence receiver was enti- 
tled to decree.—Reed v. Kellerman, 40 
F.Supp. 46. 

Ark. In action between heirs at law 
of deceased who had purchased real 
property and had title placed in names 
of daughters without their knowledge, 
evidence sustained finding of trial court 
that daughters were holders of the 
naked legal title only and were “trus- 
tees of a resulting trust’.—Hllis vy. 
Shuffield, 152 S.W.2d 535 

Ill.App. Evidence was insufficient to 
establish that a trust was created by 
oral agreement by deceased mother 
during her lifetime in favor of sons at 
time arrangement was entcred into for 
sons to conduct coal company owned 
by mother, so as to entitle one of sons 
to enforce claim against deceased moth- 
er’s estate based on alleged trust.—In 
re Oberheide’s Estate, 30 N.E.2d 757, 
307 Ill.App. 544. 

Ind. In children’s action to quiet 
title, where there was no evidence to 
show that father purchased realty in 
the name of mother with understand- 
ing, that mother should hold realty 
during her natural life and that she 
would reconvey to father realty sub- 
ject to her life estate therein, and 
there was testimony in record that 
mother never executed a deed in favor 
of the father during his lifetime, evi- 
dence was not sufficient to establish 
that mother held title to realty in trust 
for father.—Kimmick vy. Linn, 29 N.E. 
2d 207. 

Mo. In wife’s action against de- 
ceased husband’s administrator pen- 
dente lite to establish her interest in 
secured notes which were purchased 
with proceeds from realty, evidence es- 
tablished an estate by the entirety in 
that realty, as against administrator’s 
contention that when husband took 
title to realty, he took title in the 
names of himself and wife as a matter 
of convenience only, and that resulting 
trust existed in husband’s fayor.— 
Schwind v. O’Halloran, 142 S.W.2d 55. 

Mo. Evidence held sufiiciently clear 
and convincing to authorize enforce- 
ment of “resulting trust” in property 
used for filling station, for benefit of 
oil distributor with whose funds the 
property was bought. Mo.St.Ann. 
3105, p. 1931.—Mays v. Jackson, 145 
S.W.2d 392. 

Mo. Evidence tending to show -that 
husband intended to give bearer bonds 
to wife, but that such intention was 
never consummated before husband's 
death, was insufficient to create a 
“trust”? in favor of wife where there 
were no declarations of trust trans- 
ferring equitable titles and _ creating 
and defining the interests and powers 
of the parties——Cartall v. St. Louis 
Union Trust Co., 153 S.W.2d 370. 

Pa.Com.Pl. Where daughter of de- 
cedent received his pension checks dur- 
ing his lifetime and there is no evi- 
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dence that she received them as a gift 
inter vivos or that she received them in 
payment for services rendered the de- 
cedent, she will be held to have re- 
ceived them in trust and will be made 
to account for them to the personal rep- 
resentatives of the estate——Doty v. Bar- 
tron, 3 Monroe L.R. 60. ; 

R.l. Evidence held not sufficiently 
clear and convincing to warrant decla- 
ration of “resulting trust” in husband’s 
favor, to extent of a one-half inter- 
est in realty, the legal title to which 
was in wife, on ground that realty was 
purchased by husband and wife jointly 
and with their joint funds.—Tucker v. 
Tucker, 20 A.2d 549. 

R.I. Evidence relating to source of 
funds deposited in bank account in 
neme of complainant’s deceased wife 
showing that both complainant and _ his 
wife had contributed to funds deposited 
established that complainant was not 
entitled to ‘have a trust in his favor im- 
pressed upon the entire account, but 
only upon a portion thereof.—Fyffe v. 
Thurber, 21 A.2d 1 
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Idaho. In action involving trust in 
favor of one paying for land evidence 


sufficiently traced trust funds.—Rex- 
eee umber Co. y. Purrington, 113 P. 
d 5 


R.I. Evidence was not sufficiently 
clear and convincing to justify impos- 
ing a resulting trust in favor of wife 
for undivided half interest in realty 
standing in husband’s name on ground 
that wife paid entire purchase price 
of realty conveyed to husband and wife 
as tenants in common.—Robinson v. 
Robinson, 19 A.2d 1. 
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Pa.Com.Pl. Parol evidence is admis- 
sible to support or rebut the creation 
of a resulting trust. Evidence to estab- 
lish a resulting trust arising from pay- 
ment of purchase money must be clear, 
eonvincing and satisfactory, and where 
the husband is plaintiff he must show by 
such evidence that all or a portion of the 
purchase money, was paid on agreement 
that he was to have title, and that the 
money paid belonged to him as _ his 
separate estate—Dunning vy. Dunning, 
30 Del.Co. 361. 

R.I. In suit to impress a trust upon 
an account in a bank in the name of 
the complainant’s deceased wife, where 
it appeared that account contained 
funds contributed by both complainant 
and wife, complainant had burden of 
showing to what extent a trust in his 
favor should be impressed upon the ac- 
count.—Fyffe v. Thurber, 21 A.2d 1. 
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Mass. In executrix’ suit to declare 
trust in shares of bank stock for testa- 
trix’ benefit, assumed or conceded cir- 
cumstances that contract between bank 
and testatrix, in whose name bank is- 
sued stock certificate, took place of 
delivery thereof to testatrix, that re- 
tention of certificate and enjoyment of 
dividends on shares by defendant’s 
mother, who paid for them, was not 
inconsistent with present gift of corpus, 
though to be considered in determining 
her intention, and that relationship of 
sisters between her and testatrix should 
also be so considered, held insufficient 
to show that testatrix did not hold title 
to shares on resulting trust for her 
sister, in view of other facts found by 
ee cowell v. Twitchell, 28 N.E.2d 
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Ark. In mortgagor’s suit to recover 
possession of and title to mortgaged 


land, purchased by his wife’s father at 
foreclosure sale, evidence held sufficient 
to show that money with which pur- 
chase was made belonged to mortgagor 
and wife jointly, so that father held 


property in trust for them as joint 
beneficiaries—Hunt v. Hunt, 149 S.W. 
2d 930. i 

Ark. In mortgagor’s' suit for pos- 


session of and title to mortgaged land, 
purchased by his wife’s father at fore- 
closure sale with money belonging to 
spouses jointly, evidence held sufficient 
to show their intention that property 
should be purchased and_ held for 
wife’s benefit, so as to establish trust 
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for her and vest title to land in_ her 
after father’s death.Hunt v. Hunt, 
149 S.W.2d 930. 
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Ark. The evidence to establish a re- 
sulting trust must be clear, satisfacto- 
ry and convincing.—Hllis v. Shuffield, 
152 S.W.2d 535. 

Mo. In order to establish a resulting 
trust by parol evidence, the proof must 
be so clear, cogent, positive and con- 
vincing as to exclude every -reasonable 
doubt from chancellor’s mind. Mo.St. 
Ann. § 3104, p. 1928—Mays v. Jack- 
son, 145 S.W.2d 392. 

Pa. Evidence to establish a result- 
ing trust based on payment of purchase 
money must. be clear, convincing and 
satisfactory.—Bisceglia v. Bisceglia, 17 
A.2d 182, 340 Pa. 293. 

Pa.Com.Pl. Parol evidence is ad- 
missible to support or rebut the cre- 
ation of a resulting trust. Evidence 
to establish a resulting trust arising 
from payment of purchase money must 
be clear, convincing and satisfactory, 
and where the husband is plaintiff he 
must show by such evidence that all or 
a portion of the purchase money, was 


‘paid on agreement that he was to have— 


title, and that the money paid belonged 
to him as his separate estate—Dun- 
ning v. Dunning, 30 Del.Co. 361. 

RI. To prove resulting trust by rea- 
son of payment by one person of whole 
or part of purchase price of property 
conveyed to another person, evidence 
must be full, clear, and convincing, 
especially if relation between such per- 
sons is that of husband and wife.—Rob- 
inson v. Robinson, 19 A.2d 1. 

R.I. To prove a “resulting trust” 
by reason of the payment by one per- 
son of the whole or a part of the pur- 
chase price of property conveyed to 
another, evidence must be clear, full 
and convincing, especially if relation 
between parties is that of husband and 
wife or of parent and child.—Tucker 
vy. Tucker, 20 A.2d 549. 

Wash. A _ person attacking prima 
facie gift to wife based upon hus- 
band’s purchase with his separate 
funds of property taken in wife’s name, 
and claiming existence of a resulting 
trust, has burden of establishing trust, 
by evidence that is clear, cogent and 
convincing.—Scott v. Currie, 109 P.2d 
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Ga. In suit by testator’s grandchil- 
dren te whom testator devised choses in 
action jointly with their mother who 
delivered the choses in action to ven- 
dor of realty as part payment for 
realty, to establish a resulting trust 
in favor of testator’s grandchildren, 
evidence did not demand verdict for 
grandchildren as a matter of law.— 
ees Patterson, 12 8.H.2d 593, 191 
a. 
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C.C.A.N.M. A ‘‘constructive trust” is 
one which does not arise by agreement 
or from the intention of the parties, 
but by operation of law in order that 
justice may be effected in the most 
efficient manner, and such a trust may 

row out of a variety of facts, but 
raud, either actual or constructive, is 
an essential element.—New Mexico Pot- 
ash & Chemical Co. y. Independent 
Potash & Chemical Co., 115 F.2d 544. 

D.C.Pa. The doctrine of trusts is the 
most efficient instrument in the hands 
of a chancellor for maintaining justice, 
good faith and good conscience.—Reed 
v. Kellerman, 40 F.Supp. 46. 

Ariz. A “constructive trust’ is one 
which does not arise by agreement or 
from the intention of the parties but 
by operation of law, and fraud, actual 
or constructive, is an essential element 
thereto, and will arise whenever the 
circumstances under which property 
was acquired make it inequitable that 
it should be retained by the one who 
holds the legal title—Hckert vy. Miller, 
191 Ped 60; 

A “constructive trust’, which may 
also be known as a “‘trust ex maleficio” 
or a “‘trust ex delicto”, will be raised by 
a court of equity whenever it becomes 
necessary under the particular cirecum- 
stances to prevent a failure of justice, 
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but the element of fraud, actual or im- 
plied, must always be present.—Eckert 
vy. Miller, 111 P.2d 60. ; 

Cal. The theory of a “constructive 
trust” is adopted by equity as a rem- 
edy to compel one to restore property 
to which he is not justly entitled to 
another.—Bainbridge vy. Stoner, 106 P. 
2d 423. 

Under a “constructive trust,” trustee 
is not charged with responsibility based 
upon either actual or presumed in- 
tention of parties. Civ.Code, § 2224. 
—Bainbridge v. Stoner, 106 P.2d 423. 

Fla. “Constructive trusts’ are relat- 
ed to the doctrine of equitable estoppel 
and arise when property has been ob- 
tained fraudulently or gotten without 
fraud and retained inequitably.—City of 
Sarasota v. Dixon, 1 So.2d 198. 

Ill. “Constructive trusts’? are divid- 
ed into two general classes, one being 
where actual fraud is considered as 
equitable ground for raising the trust 
and the other where there is a confi- 
dential retationship, and subsequent 
abuse of confidence reposed is sufficient 
to establish such trust.—Steinmetz v. 
Kern, 32 N.E.2d 151, 375 Ill. 616. 

Neb. A ‘constructive trust’ is a 
relationship with respect to property, 
subjecting the person by whom the title 
to the property is held, to an equitable 
duty to convey it to another on ground 
that his acquisition or retention of the 
property is wrongful, and that he 
would be unjustly enriched, if he were 
permitted to retain the property.—Wil- 
cox v. Wilcox, 293 N.W. 378. 

Pa.Super. A “‘constructive trust” is a 
relationship with respect to property 
subjecting the person by whom the 
title to the property is held to an 
equitable duty to convey it to another 
on the ground that his acquisition or 
retention of the property is wrongful 
and that he would be unjustly en- 
riched if he were permitted to retain 
the property.—City of Philadelphia: y. 
Heinel Motors, 16 A.2d 761, 142 Pa. 
Super. 

A “constructive trust”? is remedial in 
character and is imposed, not to ef- 
‘fectuate intention, but to redress wrong 
or unjust enrichment.—City of Phila- 
delphia v. Heinel Motors, 16 A.2d 
761, 142 Pa.Super. 493. 
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Ill. If evidence supported claim that 
transfers of the realty under deeds by 
the mother and other children were 
made without the knowledge or consent 
of plaintiff daughter but in fraud of 
her rights and in violation of the origi- 
nal agreement, statute of frauds did 
not apply, though evidence of the con- 
structive trust was oral, since fraud 
entered into the transaction.—Gilbert 
v. Cohn, 30 N.E.2d 19, 374 Ill. 452. 

N.Y.Sup. The statute of frauds does 
not obstruct the recognition of a con- 
structive trust affecting an interest in 
land where a confidential relation would 
be abused if there were a repudiation, 
without redress, of a trust orally de- 
clared.—_Rogers v. Rogers, 22 N.Y.S.2d 
659, 174 Mise. 841. 

N.Y¥.Sur. Even in case of realty, 
equity will intervene when statute of 
frauds prevents recovery on a trust, 
and will enforce an implied or con- 
structive trust despite statute of 
frauds, to prevent unjust enrichment 
under cover of confidential relation- 
ship. Real Property Law, §§ 242, 259- 
a—In re Kyte’s Will, 22 N.Y.8.2d 236. 
174 Mise. 1094. 

Pa. The statute of frauds furnished 
no obstacle to the enforcement of. an 
oral trust, where relation of confidence 
and trust existed between mother and 
son who transferred realty to the mioth- 
er. 33 P.S. § 2.—Metzger v. Metzger, 
US 285, 838 Pa. 564, 129 A T.R: 

oO. 
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Tex.Com.App. A trust does not arise 
merely because of the refunding or 
repaying of a part of the purchase price 
after title has vested in named gran- 
tee.—Kountze y. Smith, 144 S.W.2d 261, 
revenue Smith v. Kountze, 119 S.W.2d 


Tex.Civ.App. Land conveyed to son 
under oral agreement of son to pay 
rental of $100 per month on outstand- 
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ing purchase money notes and to pay 
taxes on the property as they accrued 
would become impressed with a con- 
structive trust upon breach of the 
agreement.—Ulmer vy. Ulmer, 152 S.W. 
2d 383, error granted. 
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C.C.A.N.M. One offering a specula- 
tive security for sale in New Mexico 
impliedly represents that compliance 
has been had with New Mexico Securi- 
ties Act, but sale of such security, of 
itself and without more, merely con- 
stitutes a “warranty” for breach of 
which appropriate relief may be had as 
distinguished from actual or construc- 
tive ‘fraud’ which is requisite to con- 
stitute a constructive trust. Comp.St. 
N.M.1929, §§ 32-701, 32-702, 32-712.— 
New Mexico Potash & Chemical Co. v. 
“Independent Potash & Chemical Co., 
115 W.2d,544. 

C.C.A.N.Y. Where defendant inten- 
tionally cooperated with inventor who 
had assigned invented process and re- 
ceived an irrevocable license to use the 
process, to defeat performance of con- 
tract giving option to third parties to 
purchase the sole and exclusive right 
to deal in the process, by accepting 
transfer of inventor’s interest in license 
with knowledge of existence of option, 
defendant’s action constituted an ac- 
tionable tort upon which equity would 
raise a “constructive trust’? in the li- 
ecense.—Gribble v. Ditto, 119 F.2d 278. 

C.C.A.Wis. Where contracts between 
milling company and distributor of 
flour for sale of flour to distributor did 
not provide for a credit or refund to 
distributor of processing taxes, which 
were levied under Agricultural Adjust- 
ment Aet, in event that taxes were 
annulled, and exchange of correspond- 
ence between distributor and company 
refuted existence of a fiduciary rela- 
tionship between them, and there was 
no evidence of fraud, coercion, or mis- 
take, and price paid by distributor re- 
flected amount of taxes but distributor 
did not pay two separate funds to 
company for price of flour and for 
amount of taxes, and distributor passed 
burden of taxes on to bakers, distribu- 
tor could not after act was declared 
unconstitutional, recover from company 
money included in price of flour and 
paid to cover processing taxes on 
theory that company held such money 
under a “constructive trust” for dis- 
tributor’s benefit. Agricultural Adjust- 
ment Act §§ 9 et seq., 15(c), 7 U.S.C.A. 
§§ 609 et seq., 615(c); Revenue Act 
1936. § 501 et seq., and § 902 et seq., 26 
U.S.C.A. Int.Rev.Code, § 700 et seq., and 
7 U.S.C.A. § 644 et seq.—Consolidated 
Flour Mills v. Ph. Orth Co., 114 F.2d 
898. 

D.C.Mass. Where property has been 
acquired by fraudulent means, equity 
will afford relief on the theory that 
the wrongdoer holds the property as 
“trustee” for the party who has been 
wronged.—U. S. v. Newbury Mfg. Co., 
36 F.Supp. 602. 

D.C.Tenn, Where a_ bankrupt ob- 
tained possession of shares of stock 
under fraudulent representations and 
carried them away over owner’s pro- 
test, the stock was a “trust” in hands 
of the bankrupt.—In re Franklin Sav- 
ing & Loan Co., 34 F.Supp. 585. 

Ala. Vendee’s subsidiary. to which 
vendee had caused mineral lands to be 
conveyed was not a “bona fide purchas- 
er for value” of the mineral lands but 
held them in subordination to vendor’s 
right to enforce vendor’s lien by com- 
pelling specific performance and, to ex- 
tent of such equitable right of vendor, 
subsidiary was a ‘“‘trustee de son _tort” 
or ‘trustee ex maleficio”.—Maya Corpo- 
ration v. Smith, 199 So. 549, 240 Ala, 
371. 

Ariz. Where tenant failed to pay 
rent with which landlord would have 
been enabled to redeem his property 
from tax sale, and lulled the landlord 
into a feeling of security by promises 
of payment, and the tenant procured 
tax title for himself through a third 
party, a “constructive trust” arose in 
tavor of the landlord, and the third 
party held the tax title as “trustee ex 
maleficio”’ for use and benefit of the 
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landlord. Code 1939, §§ 73-817, 73-835-— 
73-837.—Hckert v. Miller, 111 P.2d 60. 

Generally, whenever legal title to 
property real or personal has been ob- 
tained through fraud, or circumstances 
which render it wunconscientious for 
holder of legal title to retain and enjoy 
beneficial interest, equity impresses a 
“constructive trust” onthe property in 
favor of the one who is equitably en- 
titled to it, although he may never have 
had legal estate therein, and a court of 
equity has jurisdiction to reach the 
property either in the hands of the 
original wrongdoer, or in the hands of 
any subsequent holder until a purchas- 
er of it in good faith and without notice 
acquires a higher right and takes the 
property relieved from the trust.—Hck- 
ert v. Miller, 111 P.2d 60. 

Cal. Under a ‘constructive trust’, 
person holding property may have ac- 
quired it through fraud, undue influ- 
ence, breach of trust, or in any other 
improper manner, and the one whose 
property has been taken from him is 
not relegated to a personal claim 
against wrongdoer, which might have 
to be shared with other creditors of 
wrongdoer, but is given right to a 
restoration of property itself.—Bain- 
bridge vy. Stoner, 106 P.2d 423. 

Cal. An “involuntary trust’? must be 
predicated on acquisition of property 
which is impressed with a trust know- 
ing that it is so impressed, or upon 
wrongful acquisition of trust res un- 
der such circumstances that equitable 
principles create a trust.—Cook y. Cook, 
PtP 2d S322) 

Cal.App. Where transfer of proper- 
ty by daughter to father for daughter’s 
benefit was made upon father’s prom- 
ise to restore property upon demand, 
which promise father never intended to 
perform, the transfer created a ‘“con- 
structive trust’, entitling daughter to 


recover the property or its value. Civ. 
Code, § 1572.—Forman vy. Goldberg, 
108 P.2d 983. 


A constructive trust, which was cre- 
ated by daughter’s transfer of prop- 
erty to father upon father’s false prom- 
ise to invest it for daughter’s benefit 
and restore property on demand, was 
continuous in its nature sq that 
daughter’s action to declare a volun- 
tary trust in property, commenced 
shortly after father’s repudiation of 
trust by refusal to restore property, 
was not barred by limitation or “lach- 
es’, notwithstanding that transfer had 
been made several years previously.— 
Forman v. Goldberg, 108 P.2d 983. 

Where a transfer of property has 
been obtained through fraud, the 
transfer will be set aside at the in- 
stance of transferor, and the trans- 
feree may be deemed to hold title as 
“constructive trustee’ for the trans- 
feror, and, where property has been 
sold by the transferee, transferor may 
recover the proceeds of sale or sue for 
the reasonable value of property so 
converted. Civ.Code, §§ 2223, 2224,— 
Forman v. Goldberg, 108 P.2d 983. 

Ill. Generally, whenever cirecum- 
stances. of a transaction are such that 
person who takes legal estate in prop- 
erty cannot also enjoy beneficial inter- 
est without necessarily violating some 
established principle of equity the 
court will immediately raise a ‘‘con- 
structive trust” and fasten it on con- 
science of legal owner so as to convert 
him into a ‘trustee’ for parties who, 
in equity, are entitled to beneficial en- 
joyment.—Steinmetz v. Kern, 32 N.E.2d 
TOs es) 2 UN Nats 

il.App. A borrower whose collater- 
al, including stock, was sold by bank 
to corporation which had issued the 
stock, could not impose a ‘constructive 
trust” in collateral on ground of collu- 
sion because bank did not renew bor- 
rower’s note, although bank loaned to 
corporation a larger sum than amount 
of note with the same collateral, where 
bank had previously had difficulties 
with borrower, sale was public, and 
bank sold collateral to corporation and 
made a loan to it on a purely business 
basis.—Anchor Realty & Investment Co. 
oe Rafferty, 32 N.H.2d 394, 308 Ill.App. 
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Md. Where owner in fee of the re- 
version of a city lot, who was entitled 
to annual ground rent, alleged that 
purchaser of lot at tax sale was under 
duty to pay taxes as mortgagee of 
subleasehold interest and that sale was 
a fraudulent attempt to deprive owner 
in fee of the reversion of her interest 
in annual ground rent issuing from 
property, if facts were established, 
equity would direct that purchaser 
hold title to lot in trust for benefit of 
owner in fee of the reversion, so that 
interest and estate of owner in fee of 
the reversion may be protected in ac- 
cordance with equitable principles.— 
Crocker v. Pitti; 16 A.2d 875 

N.Y.App.Div. A trust company prof- 
iting indirectly from purchase of fac- 
tory property by company of which 
trust company had fiduciary control, 
by receiving money from persons whose 
debts to trust company were otherwise 
uncollectible by trust company, or diffi- 
cult to collect, was “trustee of a con- 
structive trust’? of the moneys received 
by trust company, thus indirectly, from 
the purchase moneys, and was subject 
to action in equity for an accounting, 
but not to action at law for money had 
and received, and ten-year statute of 
limitations and not six-year statute of 
limitations was applicable. Civil Prac- 
tice Act, §§ 48, 53.—Chance v. Guaran- 
ty Trust Co. of New York, 21 N.Y.S.2d 
356, 260 App.Div. 216. 

N.Y.App.Div. Where a depositor 
gives money to a trust company to be 
held in a fiduciary capacity for invest- 
ment and reinvestment for depositor’s 
account, and an officer of company 
steals trust fund and uses it for his 
own account and profit, charging losses 
against account and taking profits as 
his own, officer is liable not only to 
company, but to depositor as a “trustee 
ex maleficio’, and the depositor may 
demand from him as well as from the 
company an accounting in equity.— 
Frier v. J. W. Sales Corporation, 25 
N.Y.S.2d 576, 261 App.Div. 388. 

Where one party obtains legal title 
to property, not only by fraud or by 
violation of confidence or of fiduciary 
relations, but in any other unconscien- 
tious manner, so that he cannot equita- 
bly retain the property which really 
belongs to another, equity carries out 
its theory of double ownership, equita- 
ble and legal, by impressing a ‘con- 
structive trust” on the property in fa- 
vor of the one who is in good conscience 
entitled to it and is considered in eq- 
uity as beneficial owner.—Frier v. J. W. 
Sales Corporation, 25 N.Y.S.2d 576, 261 
App.Div. 388. 

To constitute a person who takes 
trust property or trust money for his 
own purposes a “constructive trustee” 
thereof, he must have notice that it is 
being misapplied by being transferred 
to him, or, in other words, he must be 
party to a fraud or breach of trust on 
the part of the actual trustee.—Frier vy. 


J. W. Sales Corporation, 25 N.Y.S.2d@ 
576, 261 App.Div. 388. 
Tex.Civ.App. In action to recover 


amount allegedly due under contract 
for sale of right to manufacture cer- 
tain patented oil field equipment where- 
in buyer by cross-action sought to re- 
cover amount of commissions which 
seller had agreed to pay former em- 
ployee of buyer, recovery in eross-aec- 
tion depended on establishing a_con- 
structive trust.—Kinzbach Tool Co. y. 
Corbett-Wallace Corporation, 145 S.W. 
2d 235, error granted. 


YVex.Civ.App. Generally, if one per- 
son obtains the legal title to property, 
not only by fraud, or by violation of 
confidence of fiduciary relations, but in 
any other unconscientious manner, so 
that he cannot equitably retain the 
property which really belongs to an- 
other, equity carries out its theory of 
a double ownership, equitable and 
legal, by impressing a constructive 
trust on the property in favor of the 
one who in good conscience is entitled 
to it, and who is considered in equity 
as the beneficial owner.—Hall y. Mil- 
ler, 147 S.W.2d 266, error dismissed, 
judgment correct. 

title to 


‘vex.Civ.App. Where legal 
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property has been obtained through 
fraud or under any. circumstances 


which make it unconscientious for the 
holder of the legal title to retain the 
beneficial interest therein, equity im- 
presses a ‘constructive trust” in favor 
of the one who is entitled thereto and 
a court of equity has jurisdiction to 
reach property in hands of wrongdoer. 
—Hood vy. Hood, 153 S.W.2d 247. 

Wash. Where beneficiary of fire 
policy on certain personalty sold the 
personalty to others, and thereafter the 
personalty was partially destroyed by 
fire, the proceeds of the fire policy 
would first be applied to the balance 
due on the purchase price of the per- 
sonalty and the remainder would be 
turned over to the buyers on the the- 
ory that beneficiary of fire policy held 
it under constructive trusteeship for 
the buyers.—Gillingham v. Phelps, 105 
P.2d 825. 

Wash. When property is acquired 
under such circumstances that holder 
of legal title may not in good con- 
science retain beneficial interest, equi- 
ty coxverts such holder into trustee.— 
Dexter Horton Bldg. Co. v. King Coun- 


ty, 116 P.2d 507. fi 

Wyo. In order that doctrine of 
“trust ex maleficio’? with respect to 
land may be enforced there must be an 
element of positive fraud accompany- 
ing the promise, and by means of which 
the acquisition of legal title is wrong- 
fully consummated, and a mere verbal 
promise, however unequivocal, is in- 
suficient.—Carpenter & Carpenter v. 
Kingham, 109 P.2d 463, modified and 
rehearing denied 119 P.2d 824. 
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App.D.C. Where a person acquires 
title to lands by means of an ihten- 
tionally false and fraudulent oral prom- 
ise either to hold the lands for a spe- 
ecified purpose or to convey or recon- 
vey to a designated individual and re- 
tains the lands as his own, equity 
will regard such a person as holding 
the lands charged with a ‘‘construc- 
tive trust”? and will compel him to ful- 
fill the trust by conveying according 
to his engagement.—Mandley v. Backer, 
121 F.2d 875. 

Where a person acquires title to 
jJands by means of an oral promise to 
‘hold them for a specified purpose or 
vo convey or reconvey to a designated 
individual and retains the lands as his 
own, it is not necessary that actual 
fraud be shown for equity to regard 
that person as holding lands charged 
with a constructive trust and to compel 
him to fulfill the trust by conveying 
according to his engagement, but it is 
necessary only to establish such con- 
duct and bad faith as would shock the 
eonscience of the chancellor.—Mandley 
y. Backer, 121 epee 


Fla. A promise made by a grantee to 
reconvey property to grantor made 
after the acquisition of title to the 
property does not give rise to a “con- 
structive trust,’ and equity will en- 
force such an oral promise only if it 
is made at or before the time of the 
conveyance for the purpose of fraudu- 
lently influencing the grantor.—Crockett 
v. Crockett, 199 So. 337. 

Neb. Where the owner of an interest 
in realty transfers it inter vivos to 
another in trust for the transferor, 
without memorandum properly evidenc- 
ing the trust, and the transferee re- 
fuses to perform the trust, transferee 
holds the interest on constructive trust 
for the transferor, if the transfer was 
procured by fraud.—Wilcox v. Wilcox, 
293 N.W. 378. 

Pa. Where son conveyed his half 
interest in realty to his mother because 
of his mother’s and his sister’s fear 
that son’s wife, with whom he was 
having marital difficulties, would tie 
up the income from the realty, to which 
the mother was entitled during her 
lifetime; and son acted in reliance on 
representation that the mother would 
hold the realty ag trustee until the 
marital difficulties were settled, but 
thereafter the mother conveyed the in- 
terest in the realty to the son’s sister, 
who knew of the agreement with re- 
spect to the realty, a “constructive 
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trust”? arose, and the son was entitled 
to a reconveyance. 33 P.S. § 2.—Metz- 
ger v. Metzger, 14 A.2d 285, 338 Pa. 
564, 129 A.L.R. 683. ‘ 

Where the owner of land transfers it 
inter vivos to another in trust for the 
transferor but no memorandum prop- 
erly evidencing the intention to create 
a trust is signed, the transferee will 
be compelled to hold the land on a con- 
structive trust for the transferor, if 
the transferee at the time of the trans- 
fer was in a confidential relation to 
the transferor, even though at the 
time of the transfer the transferee in- 
tended to perform the oral trust and 
even though he was not guilty of undue 
influence or other abuse of his confi- 
dential relation to the transferor in 
procuring the transfer.—Metzger  v. 
Metzger, 14 A.2d 285, 338 Pa. 564, 129 
A.L.R. 683. 
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Ky. Where existence of constructive 
trust arising from purchase of land at 
judicial sale under agreement to hold 
title for use and benefit of some other 
party until some condition may arise, 
or adjustment be made, is dependent 
upon parol evidence, the evidence must 
be proved clearly and convincingly.— 
Cape v. Leach, 142 §.W.2d 971, 283 Ky. 
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C.C.A.Del. One standing in fiduciary 
relationship toward others may not 
become purchaser of property repre- 
sented by him or any portion thereof, 
even for fair price, without fraud, at 

ublie sale—In re Mountain States 

ower Co,, 118 F.2d 405, modifying 35 
F.Supp. 307. 

Cal. Where decedent fails to distrib- 
ute ber property in accordance with 
contract and executes will which vio- 
lates terms of the contract, the de- 
cedent’s estate may be probated and 
the property distributed accordingly, 
but the court will, in an action by the 
promisee, impose a “constructive trust” 
upon any particular property in hands 
of an ipdividual distributee and there- 
by accémplish substantial result of en- 
forcement of the contract, which may 
be termed ‘quasi specific performance” 
of the contract.—Bank of California 
Nat. Ass’n v. Superior Court in and for 
City and County of San Francisco, 106 
P.2d 879, prior opinion 100 P.2d 1110. 

Cal.App. Where property is obtained 
by means of fraud, either actual or 
constructive, the transfers will be set 
aside at the instance of the owner or 
his representative and the grantee will 
be held to hold the title thereto as a 
“constructive trustee’, and if the prop- 
erty has been sold by the grantee, the 
owner or his representative will be en- 
titled to recover the proceeds of sale, or 
he may be entitled to judgment for the 
reasonable value of the property so 
converted, and such rule is peculiarly 
applicable where a parent conveys all 
of her estate to one child to the ex- 
clusion of other children without mone- 
tary consideration. Civ.Code, § 2224. 
—Hatch v. Penzner, 113 P.2d 295. 

Colo. Party who had no connection 
with corporation whose charter had 
expired except as agent of payee of 
corporation’s note secured by mort- 
gage on, and gn assignment of rent 
from, apartment house, and whose only 
duties were to collect rents, pay oper- 
ating expenses of apartment, and ac- 
count to payee for the net balance, and 
who fully performed such duties, sus- 
tained no direct “trust relationship” or 
“fiduciary relationship” to the corpo- 
ration, its statutory trustees, or its 
stockholders, and could purchase for 
his own benefit, if any, collateral 
pledged by corporation to secure pay- 
ment of its debt to a third party.— 
Santa Anita Corporation v. Walker, 
106 P.2d:°459. 

App.D.€. Trustee who obtained trust 
property in satisfaction of a deficiency 
judgment under representation that 
there was a valid deficiency owing on 
foreclosure of other trust property 
which trustee had purchased at his 
own foreclosure sale as part of an un- 
authorized attempt to enforce a person- 
al lien must be regarded as holding 
that property under a constructive 


5436 
trust, and all money coming into his 
hands from that property must be paid 
to beneficiary with interest from the 
tine the court should find it should 
have been paid, but trustee could de- 
duct the reasonable expense incurred 
in maintaining the property. Warll v. 
Picken, 113 F.2d 150. 

Fla. Equity will raise a “construc- 
tive trust’? where one in abusing confi- 
dence reposed and accepted, or other 
questionable means, has gained and 
holds property for himself that in equi- 
ty and good conscience should not be 
allowed to be so withheld from_ the 
party imposed upon.—Wilkins vy. Wil- 
kins, 198 So. 335. 

Il.App. A borrower whose collater- 
al, including stock, was sold by bank 
to corporation which had issued the 
stock, could not claim a ‘“‘econstructive 
trust” in collateral on ground that offi- 
cers and directors occupied a “fiduciary 
relation” to borrower where it did not 
appear that borrower was defrauded, 
collateral was purchased by corpora- 
tion at a public sale following resolu- 
tion of board of directors and borrow- 
er did not attend the sale or have any- 
one to represent her there.—Anchor 
Realty & Investment Co. v. Rafferty, 
32 N.E.2d 394, 308 IllApp. 484. 

A borrower whose collateral, includ- 
ing stock, was sold by bank to corpo- 
ration which had issued the: stock, 
could not claim a “constructive trust’ 
in collateral on ground that meeting 
of board of directors authorizing pur- 
chase was invalid, where corporation 
did not need a resolution of board to 
make the purchase and only personal 
interest any of directors had was 
one direetor’s claim against borrower, 
present stockholders did not complain 
and any action would be at law against 
such director and not against the cor- 
poration.—Anchor Realty & Investment 
Co. v. Rafferty, 32 N.H.2d 394, 308 Ill. 
App. 484. 

Mass. A “fiduciary relationship” is 
one in which, if a wrong arises, the 
Same remedy exists against the wrong- 
doer on behalf of the principal as 
would exist against a trustee on behalf 
of a cestui que trust, and one who com- 
bines or co-operates in misapplication 
of trust funds may be joined with de- 
faulting trustee—City of Boston vy. 
Santosuosso, 30 N.H.2d 278. 

Scheme whereby claim against city 
was to be settled and part of money 
paid by city in settlement was to be 
received by mayor and elaimant’s at- 
torney was a breach of the mayor’s fi- 
duciary duty in whieh the claimant’s 
attorney participated, and _ therefore 
the mayor and attorney were bound to 
surrender to city the benefits derived 
by them from such breach of fiduciary 
duty, and the fact that scheme was 
earried out by entry and satisfaction 
of judgment against city was imma- 
terial, since the judgment: was not an 
adjudication in favor of the attorney 
and mayor that the claimant was. en- 
titled to the money.—City of Boston vy. 
Santosuosso, 30 N.H.2d 278. 

Where mayor and an attorney for 
claimant against city were parties to 
an allegedly corrupt scheme for settle- 
ment of claim, even if judgment against 
city was entered and satisfied, mayor's 
breach of fiduciary duty was not too 
remote to charge the mayor and attor- 
ney as constructive trustees for city 
of money obtained by them as result 
of the scheme.—City of Boston v. San- 
tosuosso, 30 N.H.2d 278. 

Where both mayor and an attorney 
were parties to conspiracy to obtain 
money from city by means of corrupt 
settlement of claims against city, the 
mayor was chargeable as a trustee for 
the city of money so received by the 
attorney irrespective of whether money 
was actually paid by the attorney to 
the mayor.—City of Bostén y. Santosu- 
osso, 30 N.H.2d 278. 

Where city sought to hold mayor and 
an attorney liable as constructive trus- 
tees for the amounts they received as 
settlement of claims against .city which 
mayor allegedly corruptly authorized, 
and trial judge properly found that the 
attorney was the ostensible agent of 
the mayor to receive $30,000, the re- 
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ceipt of the money by the attorney as 
such agent was in legal effect receipt 
of such money by the mayor who could 
be held liable as trustee for the city 
regardless of whether the mayor actu- 
ally received the money.—City of Bos- 
ton v. Santosuosso, 30 N.H.2d 278. 

Neb. An administrator’s failure to 
give decedent’s heirs notice of adminis- 
trator’s sale, at which he expects to 
purchase personal property of estate, 
and his purchase thereof for much less 
than its real and appraised value, with- 
out competitive bidding, furnished de- 
cisive evidence of fraud entitling heirs 
to impress trust on title to such prop- 
erty for their benefit——Meade v. Vande 
Voorde, 299 N.W. 175. 

N.Y.App.Div. Where one party ob- 
tains Ae title to property, not only 
by fraud or by violation of confidence 
or of fiduciary relations, but in any 
other unconscientious manner, so that 
he cannot equitably retain the property 
which really belongs to another, equity 
earries out its theory of double owner- 
ship, equitable and legal, by impressing 
a “constructive trust” on the property 
in favor of the one who is in good con- 
science entitled to it and is considered 
in equity as beneficial owner.—Frier v. 
J. W. Sales. Corporation, 25 N.Y.S.2d 
576, 261 App.Div. 388. 

N.Y.Sup. Where sister sold realty to 
plaintiff and plaintiff’s husband as ten- 
ants by the entirety who thereafter 
enjoyed possession for over 24 years 
in open, adverse possession under 
claim of title, and improved the prop- 
erty, but sister never delivered a deed 
confirming the conveyance and so re- 
mained title owner, ‘‘constructive trust” 
between parties in confidential rela- 
tion with each other arose to prevent 
“unjust enrichment’ of sister, and pro- 
tection of plaintiffs’ equities thereun- 
der was not barred by statute of 
frauds.—Rogers v. Rogers, 22 N.Y.S.2d 
659, 174 Mise. 841. 

Pa. A “confidential relation’’ exists 
between the transferor and the trans- 
feree of realty, which will give rise to 
a constructive trust, not only where 
there is a fiduciary relation such ag ex- 
ists between attorney and client, trustee 
and beneficiary, guardian and ward, 
and the like, but also where, because of 
family relationship or otherwise, the 
transferor is in fact accustomed to be 
guided by the judgment of the trans- 
feree or is justified in placing confi- 
dence in the belief that the transferee 
will act in the interest of the trans- 
feror.—Metzger v. Metzger, 14 A.2d 
285, 338 Pa.. 564, 129 A.L.R. 683. 

Where relationship of confidence and 
trust exists between the transferor and 
the transferee of realty, it is not nec- 
essary, in order to establish an oral 
trust, to find either fraud or resort to 
the finding that the transferee is a 
trustee ex maleficio. 33 P.S. § 2.— 
Metzger v. Metzger, 14 A.2d 285, 338 
Pa. 564, 129 A.L.R. 683. 

R.1. Where joint bank accounts 
were opened by husband in accordance 
with antenuptial agreement, wife had 
no right to withdraw moneys from ac- 
count and to open account with part 
thereof in her own name, and could be 
required to restore the money so with- 
drawn, but should not have been de- 
clared a trustee thereof for the benefit 
iG husband.—Cole v. Cole, 21 A.2d 
248. 
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Cal.App. Where agent effecting an 
exchange of properties withheld from 
principal part of offer to exchange 
both an apartment house and bunga- 
low court for the principal’s business 
and agent exchanged his own property 
for the bungalow court as result of 
which the agent made a profit of some 
$8,000 while principal lost on the ex- 
change, a “trust” in the bungalow 
property resulted in favor of the prin- 
cipal, but the agent was entitled to be 
reimbursed in the amount of the value 
of the property which he utilized in 
effecting the exchange for the _ prin- 
cipal. Civ.Code, § 853.—Schwarting v. 
Artel, 105 P.2d 380. 

Cal.App. Where corporate defend- 
ant’s predecessor in interest assigned 
to plaintiff for an indebtedness a royal- 
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ty interest of 3 per cent. of the gross 
total of oil and gas produced from a 
particular well, the assignment consti- 
tuted defendant a “trustee” of the 
funds derived from the sale of oil and 
gas, and plaintiff was entitled to rely 
on the belief that defendant as its 
trustee was faithfully performing its 
services under the assignment until 
the contrary appeared.-Heaston & 
Glimpse v. West American Oil Co., 111 
P.2d 905. 

Kan. An insurance agent, authorized 
to collect premiums on policies of in- 
surance, held premiums in trust for 
insurer until they were remitted to the 
insurer. Gen.§$t.1935, 40-247.,—Meixner 
v. Heusser, 113 P.2d 103, 153 Kan. 558. 

N.Y.Sup. Where a naval officer re- 
signed and accepted contract with Co- 
lumbian government under which he 
agreed to devote himself for one year 
to such government’s aviation program 
purchases, after entering into contract 
with a corporation which sold airplanes 
and parts under which _ corporation 
agreed to supplement that government’s 
offer by commissions, bonuses, ete., on 
what the corporation might sell to that 
government and the corporation benefit- 
ed by the contract with the officer in an 
amount in excess of the sum which the 
corporation agreed to pay officer, by 
corrupt indulgence of the officer in his 
purchases, inspections and acceptances 
of airplanes and parts from the corpo- 
ration, the contract with the corpora- 
tion was illegal and neither the officer 
nor his assignee could collect thereon, 
but they held the contract as ‘‘con- 
structive trustees” for the Columbian 
government and as such were entitled 
to judgment on the contract against 
the corporation.—Rush vy. Curtis Wright 
Export Co., 25 N.Y.S.2d 597, 175 Mise. 
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Ill, In general, a_ ‘fiduciary’ or 
“confidential relationship’? exists where 
trust and confidence are reposed by 
one person in another who, as a re- 
sult, gains an influence and superiority 
over the other, and a “confidential re- 
lationship” may be said to exist es- 
pecially where, by reason of friend- 
ship, agency, business association and 
experience, a high degree of trust is 
reposed, and mere existence of such a 
connection prohibits the one trusted 
from seeking or obtaining any selfish 
benefit for himself during course of re- 
lationship and affords a basis for fas- 
tening a “constructive trust” upon the 
property.—Steinmetz v. Kern, 32 N.H. 
2d 154,375, 11s, 616. 

Minn. Where a person in a fiduciary 
relation to another acquires property 
and the acquisition or retention of the 
property is in violation of his duty as 
fiduciary, he holds it upon a “construc- 
tive trust” for the other.—Risvold, on 
Behalf and for Use and Benefit of 
Cleary Hill Mines Co. v. Gustafson, 296 
N.W. 411. 

N.Y.App.Div. Where one party ob- 
tains legal title to property, not only 
by fraud or by violation of confidence 
or of fiduciary relations, but in any 
other unconscientious manner, so that 
he cannot equitably retain the property 
which really belongs to another, equity 
earries out its theory of double owner- 
ship, equitable and legal, by impress- 
ing a “constructive trust” on the prop- 
erty in favor of the one ‘who is in 
good conscience entitled to it and is 
considered in equity as beneficial own- 
er.—Frier vy. J. W. Sales Corporation, 
25 N.Y.S.2d 576, 261 App.Div. 388. 
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Cal.App. Where testatrix’ son who 
was her confidential adviser and the 
trusted manager of her affairs, through 
alleged fraud obtained all of her prop- 
erty, he was guilty of “extrinsic fraud” 
and when, on her death, he violated his 
duty as an officer of court and agent of 
court by concealing the facts, he was 
also guilty of “extrinsic fraud’’, and 
beneficiary under testatrix’ will could 
maintain an action seeking a decree de- 
claring that testatrix’ son held the 
property in trust for the beneficiaries 
under the will.—Crow v. Madsen, 111 
P.2d 7, rehearing granted 111 P.2d 663. 
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Ind.App. If defendants, one of 
whom was an attorney, took advantage 
of their fiduciary relationship with 
plaintiffs to fraudulently obtain title 
to plaintiffs’ property, plaintiffs had 
right, upon application to a court of 
equity, to have defendants’ title de- 
clared that of trustees for plaintiffs’ 
benefit—Edwards y. Wiedenhaupt, 32 
N.E.2d 106. 

Minn. Directors and officers of a cor- 
poration are “fiduciaries” in the con- 
duct of its business, and if in transact- 
ing corporate business officers and di- 
rectors acquire property in violation of 
their duty as fiduciaries, they hold it 
upon a ‘constructive trust” for the cor- 
poration,—Risvold, on Behalf and for 
Use and Benefit of Cleary Hill Mines 
Co. v. Gustafson, 296 N.W. 411. 

Okl. ‘he relation of parent to child 
is not of itself enough to create infer- 
ence of trust relationship.—Allen vy. 
Jones, 110 P.2d 911. 

Pa. Where defendant and wife own- 
ed tracts of land subject to defaulted 
mortgage and delinquent taxes, and — 
sought assistance of counsel in obtain- 
ing a new loan and for developing 
property, that defendant and wife were 
required to surrender a three-fourths’ 
interest in the property as compensa- 
tion for obtaining the loan did not 
require the court to declare the exist- 
ence of.a “trust” resulting from the 
confidential relationship between de- 
fendants and counsel where there was 
no fraud, overreaching, or abuse of con- 
fidence, and any reasonable fee charged 
by counsel for the services would have 
been little less than they ultimately 
realized from their share in the prop- 
erty.—Dravosburg Land Co. vy. Scott, 
16 A.2d 415. 

Pa. On the question of right to ac- 
counting, a “confidential relation’ is 
not restricted to any personal associa- 
tion, and it may exist as matter of law 
in certain recognized fiduciary relation, 
as in case of trustee and cestui que 
trust, attorney and client, and guardian 
and ward, and it may also exist as 
matter of fact wherever one person has 
reposed a special confidence in another 
to the extent that the parties do not 
deal with each other on equal terms, 
either because of an overmastering 
dominance on the one side, or weak- 
ness, dependence or justifiable trust, 
on the other.—Ringer v, Finfrock, 17 A. 
2d 348, 340 Pa, 458. 


Pa.Com.Pl. Where a mother gives a 
sum of money, for safekeeping, to her 
daughter who then deposits it in her 
own name in the bank, and to the bill 
brought by the mother to compel re- 
turn of the funds the daughter files 
preliminary objections to the effect that 
the delivery of the money was a bail- 
ment, that the bill contains no aver- 
ment as to intention of plaintiff in giv- 
ing the money, and that there was an 
adequate remedy at law. Held, the pre- 
liminary objections to the bill will be 
dismissed. On whatever basis the mon- 
ey was given to defendant, by deposit- 
ing it in the bank in her own name she 
established a constructive trust and she 
cannot say that she is at the same time 
both bailee and absolute owner of the 
fund. The existence of this construc- 
tive trust suffices to vest equity juris- 
diction in Court irrespective of whether 
plaintiff may have adequate remedy at 
law.—Burns vy. Litvin, 41 Lack.Jur. 117. 

Wyo. Where it was determined that 
a transaction constituted a second 
mortgage, but defendant prior to such 
determination had canceled contract of 


repurchase in accordance with its 
terms, took possession of lots and 
thereafter collected rents thereon, and 


had brought ejectment suit in connec- 
tion with other property taken as. ac- 
eessory to the transaction, plaintiff's 
claim that a ‘‘confidential relationship” 
existed between parties on account of 
an intimate frien@ship between defend- 
ant and plaintiff’s manager, so that de- 
fendant, in purchasing property from 
first mortgagee who had purchased 
property at sale foreclosing first mort- 
gage, acted as trustee for benefit of 
plaintiff, was without merit,—Carpenter 
& Carpenter v. Kingham, 109 P.2d 463. 


’ } 


ONL eOS 4. tr  * ; 
- On the question of constructive trust, 
courts are inclined to deny existence 
of a confidential relationship in cases 
mortgagor and mortgagee, pledgor 
nd pledgee, applicant for a loan, etec.— 
penter & Carpenter v. Kingham, 109 
463, modified and rehearing de- 
1110 P.2d 824. 
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attorney had represented bor- 
ower in borrowing money from bank, 
vhich relationship terminated on con- 
ummation of such loan, and attorney 

d no contract with borrower for 
ne months prior to sale of collateral 
ank.—Anchor Realty & Investment 
Poe ee 32 N.H.2d 394, 308 Ill. 


rk orrower whose collateral, includ- 
ng stock, was sold by bank to corpora- 
mn which had issued the stock, could 
1ot claim a ‘constructive trust” in 
ollateral on theory that there was fi- 
duciary relationship between borrower 
id corporation resulting from fact 
at curporation’s officer and director 
had represented borrower and other 
ficiaries as an attorney in securing 
accounting in a_trust where, after 
ment was made, assets of trust 
distributed and trust terminated 
beneficiaries, including the bor- 
ower, transferred certain stock to the 
OT aey for services rendered.—Anchor 


remty & Investment Co. v. Rafferty, 


2d 394, 308 Ill. App. 484. 
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Where life tenant, who was 
income from trust 
operty and who, although not a trus- 
ee, was permitted to manage trust 
roperty, assigned, as security for life 
enant’s obligations, leases to a bank, 
ranger to trust, which life tenant, 
essor, had outstanding on trust 
erty, and bank accepted leases in 
faith and without knowledge of 
_ Status of property described 
erein, and bank did not undertake 
act as a trustee under trust, bank 
. not, by reason of assignment, be- 
ome a “constructive trustee” and was 
ot liable to remaindermen for damages 
to trust corpus and alleged conversion 

of trust income.—Church y. Security- 
ae et Bank of Los Angeles, 105 


. . When certain of partners 
wrongfully exclude another from part- 
1ership business and take unto them- 
selves the assets of the firm, they be- 
come, as to the excluded partner, 
“trustees ex maleficio”.—Schneider vy. 
_ Schneider, 146 S.W.2u 584. 

_ Pa.Super. Under Philadelphia sales 
tax ordinance imposing tax on buyer 
but imposing duty on seller of collect- 

ing tax, the receipt of tax money by 
Seller operates to create a “construc- 
_ tive trust’.—City of Philadelphia v. 

_ Heinel Motors, 16 A.2d:761, 142 Pa. 
Super. 493. 
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_  D.C.Mass. Where property has been 
acquired by fraudulent means, equity 
- will rescind the transfer and order. res- 
_toration of the property and will re- 
quire an accounting for the proceeds 
if the property has been sold by the 
+ wrongdoer.—U. S. v. Newbury Mfg. 
Co. 36 F.Supp. 602. 
- ‘Where a fiduciary disposes of the 
rust res in violation of his trust a 
“constructive trust ex maleficio” arises 
which equity will enforce for the bene- 
ficiary by holding the trustee account- 
able for the value of the property ille- 
gay, acquired.—U. S. v. Newbury Mfg. 

o., 36 F.Supp. 602. 
Cal.App. Where defendants, in re- 
turn for paying off mortgage on land 
and supplying funds for improvements 
thereon, received oral promise by gran- 
tor not to convey remaining joint in- 


‘ee Re gee 
odified and rehearing denied tha), 38 


‘benefit after grantor attempted to con- 


vey land to his second wife, who did 
not part with consideration for deed, 
and whether second wife had knowl- 
edge of grantor’s promise to. defendants 
and of the supplying of funds by de- 
fendants was immaterial.—Pellerito v. 
Dragna, 105 P.2d 1011. 
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Ala. The law presumes the exercise 
of undue influence in transactions inter 
vivos when confidential relations exist 
between the parties and puts upon the 
donee or beneficiary, when shown to be 
the dominant party in the relation, the 
burden of repelling the presumption by 
competent and satisfactory evidence.— 
Barnes v. Powell, 3 So.2d 80 

Cal.App. In daughter’s suit to de- 
clare a voluntary trust in property 
transferred to father, where existence 
of confidential relationship between fa- 
ther and daughter was established and 
property was shown to have been trans- 
ferred to father for daughter’s benefit 
and by father invested and handled to 
his profit for six years without an ac- 
counting, burden shifted to father to 
show that transaction was fair and free 
from undue influence or fraud.—For- 
man vy. Goldberg, 108 P.2d 988. 

Cal.App. Where testatrix’ son during 
her lifetime had been her confidential 
adviser and the trusted manager of her 
affairs, and son came out of transaction 
owning all of testatrix’ property, the 
law presumed fraud, and the burden of 
disproving such presumption was on 
the son in action by beneficiary under 
testatrix’ will for a decree declaring 
that the son held the property in trust 
for the beneficiaries under the will.— 
Crow v. Madsen, 111 P.2d 7. Rehearing 
granted 111 P.2d 663. 

Il.App. Where bank sold borrow- 
er’s collateral, including stock, because 
of borrower’s inability to pay debt and 
corporation which had issued the stock 
borrowed money from bank with 
which to purchase such collateral and 
deposited the same collateral with 
bank as security, borrower who sought 
to establish a constructive trust on 
ground of fiduciary relationship be- 
tween borrower and corporation had 
burden of proof to establish such re- 
lationship.—Anchor Realty & Invest- 
ment Co. v. Rafferty, 32 N.H.2d 394, 308 
Ill.App. 484. 

Mich. In suit by two daughters 
against third daughter of decedent to 
establish trust in proceeds of decedent’s 
life insurance policy, beneficiary of 
which was changed from his estate to 
defendant daughter on decedent’s vol- 
untary application, without fraud, bur- 
den was not on defendant to show 
bona fides of transaction in which she 
became beneficiary on ground that she 
stood in fiduciary relationship to de- 
cedent because of having been entrusted 
with handling of his business.—Sylves- 
yea v. Smith, 296 N.W. 682, 296 Mich. 


Pa. In suits to establish construc- 
tive trusts, a presumption of right ex- 
ists in favor of the one in whom the 
legal title is lodged.—Metzger v. Metz- 
ger, Peay 285, 338 Pa. 564, 129 A, 


Pa. In su'‘t in equity by administra- 
trix of estate of decedent to compel a 
nephew by marriage of decedent to ac- 
count for bonds removed by him from 
safety deposit box of decedent before 
decedent’s death, where nephew ad- 
mittedly took possession of the securi- 
ties while he stood in a confidential re- 
lation to decedent, burden rested upon 
nephew to explain his disposition of 
securities.—Ringer v. Finfroeck, 17 A.2d 
348, 340 Pa. 458. ; 


§ 235 
Cal.App. In action by beneficiary un- 
der will for a decree declaring that tes- 
tatrix’ son held property obtained from 
testatrix in trust for the beneficiaries 
under testatrix’ will, on ground that 


her son.—Crow v. Madsen, 111 P.2d 
rehearing one pe P.2d 663. 
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Cal.App. In daughter’s suit to de- 
clare a voluntary trust in_ property 
transferred to father for daughter’s 
benefit, where it was alleged and proved 
that transfer was procured by father’s 
false promise to invest property for 
benefit of daughter and restore proper- 
ty on demand, evidence of a parol 
agreement creating a constructive trust 
was admissible as part of the proof of 
fraud. Civ.Code, § 1572.—Forman vy. 
Goldberg, 108 P.2d 983. 

Okl. A constructive trust may be es- 
tablished by parol evidence, but the 
safety of titles to realty requires that 


’ proof be of the most satisfactory and 


trustworthy kind.—Allen y. Jones, 110 
Bed or. 

Wyo, A “constructive trust” may be 
established by parol testimony, but 
proof must be clear and convincing, and 
so strong, unequivocal and unmistak- 
able as to lead to but one conclusion. 
—Carpenter & Carpenter v. Kingham, 
109 P:2d 463, modified and rehearing 
denied 110 P.2d 824. 
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Alaska. Evidence showed that fidu- 
ciary relationship existed between ten- 
ant and cotenants in common and that 
ecotenants by mining operations ob- 
tained knowledge that apex of vein 
they were working on was on claim 
adjacent to claim owned in common 
and because of such knowledge pur- 
chased adjacent claim, and hence co- 
tenants held a_half-interest in such 
adjacent claim in “trust”? for the ten- 
ant, and were required to account for 
the ore taken therefrom. Comp.Laws 
1933, § 2866.—Pilgrim v. Grant, 9 
Alaska 17. ire 

Ark. In action by plaintiff purchas- 
ing from drainage district to which 
Jand had been sold under decree fore- 
closing lien for unpaid drainage taxes, 
against defendant purchasing from 
state to which land was forfeited for 
nonpayment of general taxes, to have 
defendants’ purchase construed as cre- 
ating trust for plaintiff’s benefit, evi- 
dence was insufficient to show that 
drainage district commissioner acted as 
defendant’s agent in acquiring title to 
land of district or that commissioner’s 


purchase created a trust in favor of . 


plaintiff—Bishop vy. Gregory, 144 S.w. 
2d 1083. 

Cal. Evidence as to agreement or 
arrangement whereby defendant pur- 
chased land with plaintiff’s money for 
plaintiff, supported judgments estab- 
lishing “resulting trust”, notwithstand- 
ing impeachment of plaintiff’s testi- 
mony.—Watson v. Poore, 115 P.2d 478, 
prior opinion 106 P.2d 235. 

In action to establish resulting trust 
in land where plaintiff made down 
payment for purchase in defendant’s 
name, evidence authorized conclusion 


-that all moneys to be paid on note 


given vendor were to be paid by de- 
fendant either as credit against sums 
he owed to plaintiff, from income from 
property or from funds which were 
to be loaned from defendant to plain- 
tiff, and therefore court properly found 
that_ entire tract was impressed with 
resulting trust.—Watson y. Poore, 115 
P.2d 478, prior opinion 106 P.2d 235, 

Cal.App. In_ grantor’s suit against 
grantor’s daughter and daughter’s hus- 
band to set aside joint tenancy deeds, 
where daughter and husband filed 
cross-complaint against grantor’s sec- 
ond wife, who was substituted as plain- 
tiff after grantor’s death, to set aside 
grantor’s deed to substituted plaintiff, 
evidence of defendants’ complete per- 
formance of oral agreement with gran- 
tor, who agreed not to convey hig in- 
terest in land which he held as a joint 
tenant with codefendant, was suflicient, 
when accompanied by conveyance to 
substituted plaintiff, to support implied 
finding raising a “constructive trust’’ 
for defendants’ benefit, regardless of 
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whether defendants’ performance of 
oral agreement with grantor relieved 
such agreement from effect of statute 
of frauds. Civ.Code, § 1624.—Pellerito 
v. Dragna, 105 P.2d 1011. 

Cal.App. In daughter’s suit to de- 
clare a voluntary trust in property, 
conflicting evidence held to support 
judgment for daughter based on find- 
ing that property wag transferred to 
father in trust for the benefit of 
daughter with agreement that proper- 
ty was to be restored on request and 
that such transfer was procured by 
means of fraud practiced by father.— 
Forman v. Goldberg, 108 P.2d 983. 

Where a close bond of friendship 
existed between father and daughter, 
whose husband was about to die of 
cancer, and daughter, unaccustomed to 
business, transferred all her property 
to father, who was in real estate busi- 
ness, to be invested for daughter’s 
benefit and restored on request, and 
after handling property for six years 
without an accounting father refused 
on demand to restore property except 
for a small sum, there was a “confi- 
dential relationship” between father 
and daughter and evidence established 
that transfer of property was procured 
by fraud.—Forman vy. Goldberg, 108 
P.2d 983. 

Cal.App. Evidence was sufficient to 
establish trust in mortgaged property 
which owners conveyed to executrix of 
estate of which the mortgage was an 
asset, on ground that executrix knew 
that owners intended to convey prop- 
erty to her only as executrix and for 
use and benefit of estate and with ex- 
pectation that note and mortgage 
would be extinguished. Civ.Code, § 
2224.—Prussing v. Bates, 115 P.2d 854. 

Fla. Evidence held to sustain find- 
ings that order directing delivery of 
partnership’s realty to city vested in 
city no title ta improvements, that city 
leased the property to partnership and 
subsequently leased to partners’ broth- 
er on brother’s promise and representa- 
tion that he would make necessary ar- 
rangements with partnership, and hence 
that brother held the property under 
constructive trust for partners.—City of 
Sarasota v. Dixon, 1 So.2d 198. 

lil. Where a constructive trust is to 
be established by parol evidence, the 
proof must be strong, unequivocal, and 
unmistakable, and, if the evidence is 
doubtful or is capable of reasonable 
explanation on other theories, then 
proof of the existence of the trust is 
not sufficient.—Gilbert v. Cohn, 30 N.E. 
2d 19, 374 IN. 452. 

To prove a “constructive trust’, eith- 
er some element of fraud, positive or 
constructive, existing at the time of the 
transaction, or a confidential or fidu- 
ciary relation and undue influence by 
virtue of which one has obtained legal 
title to the property which he ought 
not in equity and good conscience to 
have secured, must be_ established.— 
Gilbert vy. Cohn, 30 N.E.2d 19, 374 Ill. 
452. 

In suit by daughter of deceased 
mother against her brothers and sisters 
for decree that she was entitled to an 
undivided interest in realty on ground 
that, after the death of their father, 
they had conveyed their interest in his 
estate to their mother, with the under- 
standing that on the mother’s death 
each would receive his or her respective 
interest, evidence was sufficiently un- 
equivocal to sustain finding that there 
existed an oral agreement as contended 
by the daughter, so as to give rise to 
a “constructive trust”.—Gilbert y. Cohn, 
30 N.E.2d 19, 374 Ill. 452. 

Ili, Evidence that there had been a 
close relationship between families of 
plaintiff and defendant, that plaintiff, 
who was inexperienced in business, en- 
trusted management of  plaintiff’s 
apartment to defendant, that defend- 
ant, with plaintiff's money, purchased 
bonds secured by mortgage on build- 
ing and thereafter acquired title to 
building, through a nominee, by re- 
deeming it from foreclosure sale, war- 
ranted conclusion that there had been 
a “confidential” or ‘fiduciary relation- 
ship” between plaintiff and defendant 
and that defendant abused such rela- 
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tionship, and justified establishing a 
“constructive trust’ in building for 
plaintiff’s benefit—Steinmetz v. Kern, 
32 N.H.2d 151, 375 Ill. 616. 

Il.App. A borrower whose collater- 
al, including stock, was sold by bank 
to corporation which had issued the 
stock, could not claim a ‘constructive 
trust” in collateral on ground that 
corporation’s officer and director had 
become antagonistic to borrower for 
giving a bad check and devised a 
method not only to satisfy indebted- 
ness resulsing from check but to de- 
prive borrower of her entire holdings 
in corporation, where evidence dis- 
closed that directors thought that it 
would be to the advantage of corpora- 
tion to purchase the stock.—Anchor 


Realty & Investment Co. v. Rafferty, 
32 N.H.2d 394, 308 Ill.App. 484. 
Iowa. One seeking to impose con- 


structive trust on property to which 
adversaries hold legal title must estab- 
lish interest in such property by clear, 
satisfactory, and convincing evidence, 
and mere preponderance of evidence is 
not sufficient to overcome presumption 
arising from possession of legal title.— 
New York Life Ins. Co. of New York, 
N. Y., v. Clemens, 297 N.W, 253. 

Ky. Evidence established that mort- 
gagor’s son-in-law bid in mortgaged 
land at foreclosure sale for mortgagor 
so that “constructive trust’ existed in 
favor of the mortgagor, entitling mort- 
gagor to have set aside a deed executed 
by son-in-law to third party who had 
knowledge of mortgagor’s claim, and 
to receive a conveyance of the land 
from the son-in-law, upon payment of 
purchase price and accrued interest.— 
ae v. Leach, 142 S.W.2d 971, 283 Ky. 
Md. Evidence held not to establish 
joint adventure or agreement between 
brothers in purchase of stock by one 
brother, as basis for declaring trust 
in the stock in favor of other brother. 
Aaa vy. Kemp, 16 A.2d 888, 178 Md. 


Mass. Where city sought to hold 
mayor and an attorney liable as con- 
structive trustees for amounts they re- 
ceived as result of settlement of claims 
against city which mayor allegedly cor- 
ruptly authorized, evidence ‘sustained 
trial judge’s finding that there was a 
corrupt arrangement for settlement of 
the claims in which both defendants 
participated.—City of Boston y. Santos- 
uosso, 30 N.E.2d 278, 

Where city sought to hold mayor and 
an attorney liable as constructive trus- 
tees for amounts they received as re- 
sult of settlement of claims against 
city which mayor allegedly corruptly 
authorized and claimed that mayor re- 
ceived $30,000, the city had burden of 
proving by a preponderance of the evi- 
dence that the reasonably probable 
disposition of the $30,000 was payment 
thereof to the mayor, but the city was 
not bound to exclude all other possible 
dispositions of the money.—City of 
Boston vy. Santosuosso, 30 N.H.2d 278. 


Minn. Hvidence held insufficient to 
show that decedent as matter of law 
obtained title to land at death of own- 
er by tort or fraud and held such title 
as trustee ex maleficio—Moe v. Oyen, 
296 N.W. 512. 


Neb. Evidence established creation of 
a constructive trust in realty, the legal 
title to which was in son, in favor of 
his mother, so as to require cancella- 
tion of conveyance to the son.—Wilcox 
v. Wilcox, 293 N.W. 378. 

N.Y.App.Div. In action to impress a 
trust upon real property, to secure can- 
cellation of conveyances thereof and 
encumbrances thereon, upon grounds of 
fraud and duress, and a reconveyance 
to plaintiff, evidence supported judg- 
ment dismissing the complaint on the 
merits.—Greenberg vy. Greenberg, 23 N. 
Y.S.2d 606. 

Okl. A constructive trust may be 
established by parol evidence, but the 
safety of titles to realty requires that 
proof be of the most satisfactory and 
trustworthy kind.—Allen v. Jones, 110 
Pend, 911 | 

Evidence that gon, since deceased, 
who was addicted to use of intoxicants 
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in excessive quantities, conveyed part 
of his realty to a third party and part 
to father, that the father subsequently 
acquired property from third party, 
that a substantial sum of money pass- 
ed in every conveyance, and that son 
was not incompetent to transact busi- 
ness, failed to establish that a ‘con- 
structive trust’? existed in favor of 
son or son’s daughter as his heir.— 
Allen v. Jones, 110 P.2d 911. 

Pa. Generally, proof of the mere 
breach of an oral agreement to hold 
in trust for, or to reconvey to, the 
grantor, is insufficient to establish a 
parol trust in lands, but where the re- 
lationship between the grantor and 
grantee, by reason of close kinship or 
other circumstances was, of itself, such 
as to justify the grantor in placing 
confidence in the belief that the grantee 
would keep the faith reposed in him, 
and the relationship was clearly the in- 
ducement of the grant, the rule is oth- 
erwise.—Metzger v. Metzger, 14 A.2d 
285, 338 Pa. 564, 129 A.L.R. 683. 

Pa. Where son sought to impress 
trust on realty alleged to have been 
conveyed by the father to straw gran- 
tee who in turn conveyed it to father 
and son’s stepmother as tenants by 
entireties under alleged promise of 
stepmother to convey one-half interest 
to son on father’s death, and it was 
not shown that the father told the son 
of the creation of the tenancy by the 
entireties and no fraud was shown, 
evidence was not sufficiently clear and 
convincing to establish parol trust ex 
maleficio, 33 P.S. § 2.—Moffitt v. Mof- 
fitt, 16 A.2d 418, 340 Pa. 107. 

Pa. In an action by decedent’s heirs 
to compel another to convey to them an 
undivided half interest in a tract of 
land on theory that defendant pur- 
chased land as agent of decedent and 
that a confidential relation existed be- 
tween decedent and defendant, evidence 
sustained finding that no confidential 
relationship existed.—Ringer v. Fin- 
frock, 19 A.2d 157. 

jn action by decedent’s heirs to com- 
pel conveyance of an undivided half in- 
terest in a tract of land on the ground 
that holder of title held it for benefit of 
decedent, evidence sustained finding 
that holder of title had purchased it 
for himself and not for the benefit of 
decedent.—Ringer v. Finfrock, 19 A.2d 
157. 

Pa.Super. Where a mother conveyed 
her premises to son, and daughter 
sought to establish an agreement of 
mother that daughter was to occupy 
premises during lifetime of mother, 
and upon her death the premises were 
to be sold and proceeds divided with 
brother, and daughter advanced no 
money for the purchase of the proper- 
ty, and made no payments in relief of 
any obligations by the brother, evi- 
dence would not establish a construc- 
tive or ex maleficio trust in daughter’s 
favor.—Bratsch v. McCarthy, 15 A.2d 
404, 141 Pa.Super. 490. 


YTex.Civ.App. In action to recover 
amount allegedly due under contract 
for sale of right to manufacture cer- 
tain patented oil field equipment where- 
in buyer by cross-action sought to re- 
cover amount of commissions which 
seller had agreed to pay former em- 
ployee of buyer, evidence sustained 
finding that seller and employee had 
not conspired against buyer, that they 
were not guilty of fraud or deceit and 
that employee had not informed seller 
of any confidential matters so as to 
warrant recovery on _— cross-action.— 
Kinzbach Tool Co. v. Corbett-Wallace 
Corporation, 145 S.W.2d 235, error 
granted. 

In action to recover amount allegedly 
due under contract for sale of right 
to manufacture certain patented oil field 
equipment wherein buyer by cross-aec- 
tion sought to recover amount of com- 
missions which seller had agreed to pay 
former employee of buyer, evidence 
would not support recovery On Cross- 
action on theory of ‘‘constructive trust’’, 
in absence of evidence that employee 
was clothed with authority to make, 
accept or reject any offer, or of evi- 
dence of fraud, overreaching, or dam- 


absence of tender back ae 
le purchased.—Kinzbach Tool Co. 
et ‘allace Corporation, 145 S 
235, error granted. 

iv.App. Where property was 
sed in trust granting life estate to 
trix’ son with remainder over to 
“sons, and thereafter remaindermen 
yed their reversionary interests to 
d party, and subsequently trustee 
ased reversionary interests from 
evidence failed to show 


for remaindermen.—Hamilton v. 
r, 148 S8.W.2d 1011. 


ay 


ellin roperty of the estate to a 
ber Gf the firm, where full dis- 
e of the facts was made to the 
and the firm member made the 
hest bid and paid a price greater 
the appraised value, Ss not 
ent to justify decree subjecting 
operty to “constructive trust’ on 
ds of fraud.—Farley v. Davis, 
d 263. 


Where mortgagor sought to 
; h that second mortgagee, who 
ad been paid in full by mortgagor, 
ed as trustee for benefit of mortga- 
n acquiring property from first 
ee who had purchased proper- 
ale foreclosing first mortgage, 
second mortgagee | 
( o mortgagor, if established, 
no evidence that second mortgagee 
t property with money belong- 
mortgagor, so as to result in a 
uctive trust” in favor of mort- 
Carpenter & Carpenter _ v. 
m, 109 P.2d 463, modified and 
g denied 110 P.2d 824. 
ence failed to establish that pur- 
of property by second mortga- 
“who had been paid in full by 
gor, from first mortgagee, who 
urchased property at sale fore- 
g first mortgage, was fraudulent 
mortgagor, so as to render sec- 
mortgagee a ‘‘eonstructive trus- 
for mortgagor, where it appeared 
contract to sell by first mortga- 
» to second mortgagee was entered 
in order to teach a compromise 
and that 


isputes between them, 


n ract in no manner interfered with 
ght of mortgagor to buy property at 
oreclosure sale, to redeem property 
at the sale or to protect itself in 
ly other way, and especially where 
‘appeared that mortgagor was in- 
med of the making of the contract. 
rpenter & Carpenter v. Kingham, 
2d 463, modified and rehearing 

led 110 P.2d 824. 
n the question of constructive trust 
f of a friendship between parties 
ot sufficient to show existence of a 
“confidential relationship’.—Carpenter 
‘Carpenter y. Kingham, 109 P.2d 463, 
odified and rehearing denied 110 P. 
Bs (824. 
A statement by second mortgagee, 
who had taken possession of proper- 
ty, to mortgagor, in discussing fore- 
' closure of first mortgage, that he 
would protect mortgagor along with 
himself, if made, was too vague upon 
_ which to found a “constructive trust,” 
at least in absence of confidential re- 
- jationship.—Carpenter & Carpenter v. 
Kingham, 109 P.2d 463, modified and 
rehearing denied 110 P.2d 824. 
A “constructive trust” may be es- 
tablished by parol testimony, but proof 
must be clear and convincing, and so 
rong, unequivocal and unmistakable 
to lead to but one conclusion.—Car- 
enter & Carpenter v. Kingham, 109 
2d 463, modified and rehearing de- 
nied 110 P.2d 824: 
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-€.C.A.3. Whether the estates follow- 
ing life estates created by deed of trust 
are vested must be determined by the 
Jaw of New Jersey, where the trust 
was created.—Commissioner of Internal 
Revenue v. Kellogg, 119 F.2d 54. 

Del.Ch. At time of execution and 
delivery of trust deed, validity of the 
trust, intended to be created thereby, 
and the interpretation of the provi- 
sions of the trust deed were governed 
by the laws of the state of New York, 


: e bo 
then lived 


4 and t 
in Nev York, the deed 
was executed and delivered there, and 
the corporate securities, which then 
composed the corpus of the trust, were 
apparently in New York and were de- 
livered to the original trustee there.— 
Wilmington Trust Co. v. Wilmington 
Trust Co., 15 A.2d 152. 

The validity and interpretation of a 
trust deed of land is necessarily gov- 
erned by the laws of the state in which 
it is located.—Wilmington Trust Co. v. 
Wilmington Trust Co., 15 A.2d 153. 
Generally, the validity or invalidity 
of a trust in the state in which it was 
originally created and intended to be 
administered determines the px tate 
of an administrative action taken 
under it, but the rule should not apply 
when the act, which is claimed to be 
invalid, was done after location of the 
trust and its assets had been legally 
moved to another jurisdiction pursuant 
to the provisions of the trust deed, 
with the intent that the trust should 
be administered there.—Wilmington 
Trust Co. v. Wilmington Trust Co., 15 
A.2d, 153. 3 

After a trust has been set up in one 
state, the mere removal of the trustee 
to another state, though he takes the 
trust assets with him, will not alter 
its original location, or the law gov- 
erning its interpretation and adminis- 
tration.—Wilmington Trust Co. vy, Wil- 
mington Trust Co., 15 A.2d 153. 

In the case of a trust inter vivos, the 
place where the trust is to be located 
and administered is determined by the 
intention of the settlor.—Wilmington 
Trust Co. y. Wilmington Trust Co., 15 
A.2d 153, 

If the trustee of a trust inter vivos 
is a bank or trust company, the almost 
inevitable inference is that the seat of 
the trust is at the principal oflice of 
the bank or trust company; but, if 
the case cannot be settled in that man- 
ner, various circumstances may be con- 
sidered, such as the domicile of the 
settlor, the situs of the trust res, or 
other similar circumstances.—Wilming- 
ton Trust Co. vy. Wilmington Trust Co., 
15 A.2d 153. 

All matters relating to the adminis- 
tration of a trust inter vivos are or- 
dinarily determined by the law of its 
location, and in most cases the dis- 
tribution of funds by the trustee, pur- 
suant to the direction of a power of 
appointment contained in the trust 
deed, seems to be within that rule— 
Wilmington Trust Co. v. Wilmington 
Trust Co., 15 A.2d 153. : 

In suit for an accounting against 
trustee of inter vivos trust, wherein 
question involved was whether trust 
deed was governed by laws of Dela- 
ware or of New York, Court of Chan- 
cery would disregard statements in 
grantor’s deposition to effect that at 
inception of trust he intended ultimate- 

to remove it to Delaware unless 
there should be an unfavorable change 
in the tax laws of Delaware, and that, 
prior to execution of trust deed, he 
discussed that matter with adult bene- 
ficiaries and was satisfied that they 
would approve of that change, where 
substantial additions to corpus of 
trust were made by grantor before 
transfer of assets of trust to Delaware. 
—Wilmington Trust Co. vy. Wilmington 
Trust: Cor ato wAcca wloss 

Where trust inter vivos was cre- 
ated in New York, but later new trus- 
tee was appointed in Delaware, and 
corpus of trust was removed to Dela- 
ware, and thereafter life beneficiary of 
trust exercised power of appointment 
by creating life interests in donor’s 
grandchildren, location of trust at time 
of exercise of power of appointment was 
legally in Delaware, and was controlled 
by the laws of Delaware and could, 
thereafter, be exercised by deed under 
power to appoint by will.—Wilmington 
Trust Co. v. Wilmington Trust Co., 15 
A.2d 153. 

Where inter yivos trust, which had 
been created in New York, had been 
moved to and had become a Delaware 
trust long before life beneficiary ex- 
ercised power of appointment under 
the trust, Delaware court was not 


was drawn by a California lawyer. 
Ciy.Code Cal. § 1071.—Riggs v. Barrett, 
32 N.E.2d 382, 308 Ill.App. 549; Riggs 
pee ERIC 32 N.B.2d 392, 308 Ill.App. 


N.Y. The law of the state in which 
a trust was established determines 
what interests in such trust are as- 
signable, the extent and manner in 
which such interests may be taken un- 
der execution issued by court of that 
state, and the rights derived from a 
levy of such execution.—Sarver  v. 
Towne, 34 N.H.2d 313, 285 N.Y. 264, 
reversing 23 N.Y.S.2d 700, 260 App. 
Div. 615. : 
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§ 
C.C.A.8. Generally, 
trust instrument Cepends on grantor’s 
intention, and in case of doubt or em- 
biguity, extraneous evidence may be 
considered.—Rand v. Helvering, 116 F. 


D.C.Ky. Trust instrument was to be 
considered and construed in its entire- 
ty.—Fidelity & Columbia Trust Co. y. 
Glenn, 39 F.Supp. 822. 

D.O.N.Y. Intention of settlor was 
controlling on question whether one or 
three trusts were created under a trust 
agreement.—Fiduciary Trust Co. v. U. 
S., 36 F.Supp. 653. 

A trustee’s action in treating trust 


property as though a single trust was 


ereated under trust agreement was not 
decisive on question whether agreement 
created one or three trusts, and trus- 
tee’s action was not binding upon par- 
ties if it was in conflict with specific 
terms of agreement.—Fiduciary Trust 
Co. v. U. S., 36 F.Supp. 653. 


Ark, There can be no trust if there 
is no intention to create one, and 
therefore the intention of the grantor 
must prevail, provided it is consistent 
with the rules of law.—Krickerberg v. 
Hoff, 143 S.W.2d 560. 


Cal. In construing trust instruments, 
as in construction and interpretation of 
all documents, duty of court is to first 
ascertain and then, if possible, give ef- 
fect to intent of the maker.—In re 
Gump’s Estate, 107 P.2a 17, prior opin- 
ion 97 P.2d 301. 

Del.Ch. Where rights and interests 
appointed by deed were created pur- 
suant to the power given by trust deed, 
they were required to be regarded 
as having been created by the trust 
deed.—Wilmington Trust Co. ¥. Wil- 
mington Trust Co,, 15 A.2d 153. 

The appointment in trust for life to 
the minor children of life beneficiary of 
trust, and direction for investment of 
any due and unexpended income, not 
necessary for their education and main- 
tenance, perhaps indicated an intent 
to preserve both corpus of the fund 
and such unexpended income for their 
protection, and was not inconsistent 
with provision of trust deed providing 
that beneficiaries should not have the 
right to appoint payments authorized 
by the trust deed, but might assign to 
their own children any portion of the 
meHoe Car Comer peepee EL An 

rus Onn Ve mington Trust Co. 
A.2d 153. g Seiten 

App.D.C. Where guaranty was part 
of entire provision in declaration of 
trust, relating to profits, its meaning 
would be determined from that provi- 
sion as a whole.—Fidelity-Bankers 
Trust nile Seer 113 F.2d 14, 
certiorari denie sCL LLOQ Sh SS. 
649, 84 L.Ed. Fa 

Fla. In determining whether trust 
deed created reversion or vested, re- 
mainder, the entire instrument, rather 
than isolated portions thereof, should 
control.—Adams v, Adams, 2 So.2d 855. 

Iowa. A provision in trust agreement 
that necessary legal steps to authorize 


construction of 


= 
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ereunder w 
- appoint 


only to 4 : 
under the agreement and did not re- 
quire that conservatrix secure her ap- 
pointment as guardian in proper Iowa 
court as a “condition precedent” to tak- 
ing effect of the trust agreement.— 
Meents v. Comstock, 296 N.W. 721. 
Kan. The ordinary rule that where 
text of written instrument is plain and 
unambiguous there is nothing to con- 
strue applies to declarations of trust. 
—Bayless v. Wheeler Kelly  Hagny 
Trust Co., 109 P.2d 108, 153 Kan, 81. 
Minn. In construing instruments 
creating trusts, the object is to ascer- 
tain the intention of the donor and 
testator.—First & American Nat. Bank 
of Duluth v. Higgins, 293 N.W. 585. 
- The intention of a donor and testa- 
tor is to be ascertained from the lan- 
guage of the instrument creating a 
trust, which may have a meaning con- 
trolled by context and surrounding 
circumstances.—First & American Nat. 
ppnk of Duluth vy. Higgins, 293 N.W. 

Where tokens of meaning manifest- 
ing an intention other than that which 
the language of the trust instrument 
itself imports are absent, the intention 
must be found exclusively in the lan- 
guage.—First & American Nat. Bank of 
Duluth y. Higgins, 293 N.W. 585. 

Unless the parties to an instrument 
creating a trust have adopted an inter- 
pretation of the instrument to settle 
the meaning as between themselves of 
ambiguous language, there is no prac- 
tical construction of the instrument.— 
First & American Nat. Bank of Duluth 
v. Higgins, 293 N.W. 585. 

Mo.App. In construction of words 
found in deeds and wills, such meaning 
must be given as is consistent with 
the whole instrument and if trust is 
created, so interpreted, if possible, as 
not to destroy the trust.—Brumbaugh 
v. Young, 144 S.W.2d 823. 

N.J.Ch. The court will, so far as con- 
sonant with limitations of law, carry 
out expressed intentions of creator of 
trust.—Palisades Trust & Guaranty Co. 
v. Probst, 16 A.2d 271, 128 N.J.Eq. 332. 

N.Y.App.Di In construing a trust, 
the court m@st attempt to ascertain 
from the instrument the intention of the 
settlor.—Hopkins v. Bank of New York, 
25 N.Y.S.2d 888, 261 App.Div. 465. 


N.Y.Sup. The cardinal principle of 
construction of a will or a trust agree- 
ment is that the avowed intention of 
the testator or settlor should be re- 
spected, unless it is forbidden by law. 
—Schenectady Trust Co. y. Seward, 21 
N.Y.S.2d 815. 

N.Y.Sup. In construing trust agree- 
ment executed by husband in contem- 
plation of subsequent entry of divorce 
decree, primary consideration is intent 
of the parties, and in determining such 
intent circumstances surrounding ex- 
ecution of instrument should be con- 
sulted to ascertain meaning of words 
contained therein, and all parts of 
agreement should be construed togeth- 
er.—Bank of New York v. Hiss, 27 N. 
Y.S.2d 646. 

N.Y.Sup. Language used by grantor 
in a trust agreement was to be given 
its plain and well-recognized meaning 
in determining grantor’s intentions un- 
der agreement.—City Bank Farmers 
Trust Co. vy. Neary, 27 N.Y.S.2d 979, 
appeal dismissed 27 N.Y.S.2d 1017, 261 
App.Div. 1079, reargument denied 28 
N.Y.S.2d 707, 262 App.Div. 756. 

N.C. The function of courts with ref- 
erence to trusts is not to remake trust 
instrument, reduce or increase size of 
gifts made therein or accord benefi- 
ciary more advantage than donor di- 
rected that he should enjoy, but rather 
to ascertain what donor directed that 
donee should receive and to secure to 
him enjoyment of that interest only.— 
Penick vy. Bank of Wadesboro, 12 8.H. 
2d 253, 218 N.C. 686. 

Pa. All grantor’s words in trust deed 
must be considered in the search for 
her intention and they are to be given 
their natural effect, if it can be done 
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a future sale of Iowa property © 


Pa.Com.Pl. Hach exception should 
be limited to a specific subject and 
should be drawn in such manner that 
if sustained, a definite money result 
would be accomplished.—Thompson vy. 
WitzGerald, 4 Fay.L.J. 71._ 

Wis. The language of a trust instru- 
ment should be so construed as to give 
effect to the intention of the settlor 
if that intention can be ascertained 
from the language of the instrument 
considered in the light of surrounding 
circumstances.—First Nat. Bank in 
Oshkosh y. Barnes, 298 N.W. 215, 237 
Wis. 627. 

In construing a trust instrument, 
court must exercise its power to pre- 
vent enlarging or modifying terms of 
trust and to preserve corpus of trust. 
St.1939, § 231.21.—First Nat. Bank in 
Oshkosh v. Barnes, 298 N.W: 215, 237 
Wis. 627. : 

If the words of a trust instrument 
embody a definite meaning which in- 
volves no absurdity and no econtradic- 
tion between different parts of the 
same instrument, then that meaning 
apparent on the face of the instrument 
is the one which alone the court is at 
liberty to say was intended to be con- 
veyed, and in such case there is no 
room for _ construction.—First' Nat. 
Bank in Oshkosh y. Barnes, 298 N.W. 
215, 237 Wis. 627. 

Where intention of settlor ag evi- 
denced by trust instrument was clear 
and unambiguous, court in construing 
the instrument could not add to or 
take from its provisions.—First Nat. 
Bank in Oshkosh v. Barnes, 298 N.W. 
215, 237 Wis. 627. 
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Ga. Where will was executed in 1883 
and in 1885 testator executed a deed 
of trust purporting to convey realty de- 
scribed “in his will’, and other lan- 
guage in deed apparently referred to 
a will different in some respects from 
the one executed in 1883 and there 
was nothing to show that testator ex- 
ecuted no other instrument as a will 
between respective dates, trust deed, 
without more, did not sufficiently iden- 
tify any instrument as the will of 
grantor to which resort might be had 
for description of the land, notwith- 
standing instrument signed in 1883 
had been probated after death of tes- 
tator as his last will and testament.— 
Metropolitan Life Ins. Co. v. Hall, 12 
$.H.2d 58, 191 Ga. 294. 

§ 248 

C.0.A.8. Generally, construction of 
trust instrument depends on grantor’s 
intention, and in case of doubt or am- 
biguity, extraneous evidence may _ be 
considered.—Rand v. Helvering, 116 F. 
2d 929. 

Del.Ch. Ordinarily, a party to a 
written instrument, such as a_ trust 
inter vivos, cannot testify as to the 
real intent and meaning of a partic- 
ular sentence, phrase, or paragraph of 
that instrument, but in cases of ques- 
tion with respect to its real meaning, 
a court can consider pertinent sur- 
rounding facts in order to place itself, 
as far as possible, in the position of 
the person who executed that instru- 
ment, but merely to resolve what is 
uncertain, and not to change or con- 
tradict what is plain, nor to substi- 
tute or insert new matter.—Wilming- 
ton Trust Co. v, Wilmington Trust Co., 
15 A.2d 153. 

Kan. After trust has been created 
and trust res delivered to trustee, set- 
tlor cannot be heard to say what was 
intended by trust agreement, which 
speaks for itself when unambiguous.— 
Bayless v. Wheeler Kelly Hagny Trust 
Co., 109 P.2d 108, nes Kan. 81. 


§ 

C.C.A.Mich. Trust instrument which 
gave grantor qualified and unqualified 
power to terminate and alter trust was 
so equivocal as to make recourse to 
surrounding facts proper as an aid to 
ascertaining sense in which language of 
instrument was used.—Buhl y. Kava- 
nagh, 118 F.2d 315. 


ngs ree ii § 250 |, eee id 
C.C.A.Mich. Where an _ ambiguity 
arises by reason of an apparent con- 
flict between paragraphs of a trust 
strument, the practical construction fs 
given to the instrument by the parties 
to it, and acquiesced in by all of them, 
is very persuasive in ascertaining in- 
tent.—Buhl v, Kavanagh, 118 F.2d 315. 
a § 259 Ee Pd 
N.Y.App.Div. Any person who_ 
the terms of trust instrument ha 
right whether present or future, w 
er. vested or contingent, to incom 
principal of trust fund has a “ 
ficial interest’? in the trust and | 
right given by trust instrument to 
ceive a benefit from the trust in some 
contingency is a beneficial interest in 
the trust.—-County Trust Co. v. Y 
27 N.Y.S.2d 648, 262 App.Div. 3 
construing a 
agreement, in’ absence of contra 
tent, where a gift is given to the 
of a married man it refers to th 
wife and not to one whom he 
subsequently marry.—Rogers y. Rog 
ers, 22 N.Y.S.2d 659, 174 Misc. 841. 
nder agreement between widow an 
children of testator whose will ws 
contested by son, which agreement ga’ 
property in trust for son for life anc 
for his ‘‘wife’’ for life, if sh 
vived him, son’s then wife who 
party to the agreement was t i 
contemplated by the agreement, an 
wife whom son subsequently marri 
eould not take as surviving wife un 
the agreement.—Rogers v, Rogers, 
N.Y.S.2d 659, 174 Mise. 841. " 
In determinin 
vivin 
“heir 


y 


tes- 


designed to supersede the will. 
cedent Hstate Law, § 83, subd. 3 
Rogers vy. Rogers, 22 N.Y.S.2d 
174 Mise. 841. 

Under contract between widow 
children of testator whose will 
contested by a son, which con 
gave property in trust for son. 
his first wife for their lives and 
vided that, upon the death of the so 
and his wife, the property should be 
divided among his ‘heirs’? at the time 
of his death, Recording, to law, son’s 
“heirs’? in statutory class at time o 
son’s death were intended to inheri 


cedent Hstate Law, 83, 
Rogers v. Rogers, 22 N.Y.S.2d 6 
Mise. 841 : 

Where testator’s son’s second wife 
took only as son’s heir under contract 
between widow and children of te 
tator whose will was contested by su 
son, which contract gave property | 
trust for son and his first wife for 
their lives and provided that, upon 
death of son and his wife, the prop- | 
erty should be divided among hig heirs 
at the time of his death, according to — 
law, second wife had no interest in 
testator’s estate or the trust property 
prior to son’s death, and therefore was 
not entitled in her individual capacity — 
to an accounting against executors 
of testator’s estate or against the trus- — 
tees. Decedent Estate Law, § 83, subd. 
3.—Rogers v. Rogers, 22 N.Y.S.2d 659, 
174 Misc. 841. 
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Ark, A memorandum executed by 
defendant’s sister-in-law to defendant, | 
which stated she had $1,000 on deposit 
for defendant, and which was executed 
as evidence of sister-in-law’s intention 
to give defendant $1,000 at some fu- 
ture time, did not operate as an “ex- 
ecuted trust’? in which sister-in-law 
constituted herself as trustee for de- 
don dani Hr cherbenk v. Hoff, 143 S.W. 

d > 


fac 


¥ 


property can be enforced as an ex- 
-ecuted trust if such was the settlor’s 
intention, notwithstanding the volun- 
tary character of the trust, or the ‘fact, 
if in personalty, that the trust is to 
be established by parol evidence, or 
that the settlor may have constituted 
himself the’ trustee.—In re Geel’s Bs- 
i tate, 143 S.W.2d 327. : 


5 vibe Cc § 263 ; 
aa C.0.A.Ind. A city which decided to 
take over property of gas company 
b which was authorized, as trustee, to 
furnish gas to city until such time as 
city exercised its right to succeed to 
trusteeship could not accept the prop- 
erty held by company in fee and dis- 
at aim property held by company under 
99-year lease, but must accept both 
properties, where trust res consisted of 


dianapolis, ‘ 
‘granted City of Indianapolis v. 
ieaou Nat: Bank of City of New York, 
S$.ct. 73, 61 S.Ct, 74, Chase Nat. 
ank of City of New York vy. Citizens 
. Co. of Indianapolis, 61 S2OE 74, 
and Chase Nat. Bank of City of New 
ork y. Indianapolis Gas Co., 61’ S.Ct. 


4 St 

‘Tex, A trust in after-acquired realty 
cannot result from a contract which is 
indefinite in its terms as to exact in- 
est which should be held in trust. 
‘ellington Oil Co, of Delaware vy. 
fi, 150 S.W.2d 60, 136 Tex. 201, af- 
rming Mafli v. O’Neil, 138 S.W.2d 134. 


§ 268 
fo J.Ch, Trust indenture which di- 
; “rec d trustee to set aside certain fund 
- for the benefit of grantor’s grandchil- 
‘dren and required trustee to invest, in- 
come created “special trusts’. or ‘‘ac- 
“simple trusts”, 


a corp 
Palisades Trust & Guaranty 

Probst, 16 A.2d 271, 128 N.J.Eq. 332. 
A “special trust’ exists where the 
: machinery of a trustee is introduced 
for the execution of some purpose par- 
ticularly pointed out, and the trustee is 
iy! not, as in a “simple trust”, a mere pas- 
sive depositary of the estate, but is call- 
ed upon to exert himself in the execu- 
tion of the settlor’s intention.—Palisades 
Trust & Guaranty Co. v. Probst, 16 A.2d 
21.128 NiJ.Ha..332..° - 
‘N.C. In a “passive trust’? the legal 
eee equitable titles are merged in the 
beneficiary and the beneficial use is con- 
erted into legal ownership, but, if a 


Wana 2 


tion of income or rents and profits of 
trust estate, the trust is an “active 
trust’’, since trustee must have the legal 
title in order to perform his duties.— 
Deal v. Wachovia Bank & Trust Co., 
11 S.H.2d 464, 218 N.C. 483. 


: § 269 ' 

' Cal. Under a “resulting trust’, the 
trustee has no duties to perform, no 
trust to administer, and no purpose 
to carry out except single purpose of 
holding or conveying trust property to 
beneficiary,— Bainbridge y. Stoner, 106 
P.2d 423); 

Il.App. Where certain land was 
conveyed to trustee to hold for benefi- 
ciary who was given practically ex- 
elusive power to manage and control 
land and right to sell land, a trust 
‘was created but it was a “dry trust’’ 
so that purchase-money mortgage notes 
which were the proceeds from sale of 
part of the land could be taken under 
ereditor’s bill for satisfaction of judg- 
ment against beneficiary of trust. 
Smith-Hurd Stats. c. 22, § 49.—City 
Nat. Bank & Trust Co. of Evanston y. 
Pearsons, 30 N.E.2d 774, 307 Ill.App. 


A “dry trust” is one in which the 
trustee is a mere passive depository 
of property without active duties.— 
City Nat. Bank & Trust Co. of, Evan- 
ston v. Pearsons, 30 N.H.2d 774, 307 
Ill.App. 548. 

N.C. In a “passive trust” the legal 
and equitable titles are merged in the 
beneficiary and the beneficial use is 


Lae a eee 


converted into legal 


) A ttempted disposition of : o 
Mo.App. An attempted dispos So uootial “dutyiie! aaa 


2 


ership, but, if 
DO} a8 on the 
trustee such as the collection and appli- 
cation of income or rents and profits 
of trust estate, the trust is an ‘‘active 
trust”, since trustee must have the 
legal title in order to perform his du- 
ties.—Deal v. Wachovia Bank & Trust 
Co., 11 S.E.2d 464, 218 N.C. 483. 

Wyo. The holder of a naked or dry 
trust has no active duty to perform.— 
Carpenter & Carpenter v. Kingham, 
109 P.2d 463, modified and rehearing 
denied 110 P.2d 824. 

i § 272 : 

D.C.D.C. Designation of life policy 
beneficiary which named insured’s 
daughter as beneficiary, and provided 
that if daughter should be under 21 
years of age at time of payment, mon- 
ey should be payable in trust for 
daughter to trustee whose receipt and 
release should constitute a full dis- 
charge of all liability, indicated pri- 
mary purpose of insured in naming 
trustee was to enable one sui juris to 
execute receipt and release to insurer 
without which the daughter, if then a 
minor, could not obtain the money, 
and a “dry trust” or “passive trust’ 
was created under which title passed 
immediately to the daughter.—Dunlap 
v. Jones, 38 F.Supp. 593. 

_Neb. Where a testamentary trust, 
either expressly or by implication, im- 
poses on the trustee affirmative and 
‘substantial duties to perform, requir- 
ing him to subserve the estate and use 
discretion with respect to the control, 
protection, management, maintenance 
and disposition of the trust res, and to 
protect the estate for a given time, and 
thereafter, if the beneficiary meets the 
terms of the trust agreement, the trus- 
tee has substantial duties with refer- 
ence to the trust to carry out the use- 
ful purpose of the trust,. the trust 
remains, in the absence of a statute of 
uses, an ‘active trust” and nota “dry 
trust” or ‘passive. trust’.—Beals — v. 
Croughwell, 299 N.W. 6388. 


N.J.Sup. A “trustee’? owner is the 
legal as distinguished from the equita- 
ble owner, and property held by him as 
such is not liable for hig personal debts. 
—Moran vy. Joyce, 18 A.2d 708, 125 N.J. 
L. 558. 

N.Y.Sup. A transfer of property to a 
trustee gives trustee no interest there- 
in, and incidental benefit which trustee 
may derive from commissions is not 
of such character as gives trustee a 
“vested right’? to continuance of trust. 
—City Bank Farmers Trust Co. v. 
Neary, 27 N.Y.S.2d 979, appeal dis- 
missed'27 N.Y.S.2d 1017, 261 App.Div. 


1079, reargument denied 28 N.Y.S.2d 
707, 262. App.Div.. 756. é 
Or. To establish voluntary trust 


with third person as trustee, there 
must be delivery of trust property to 
trustee or assignment passing legal ti- 
tle to him.—Winters v. Winters, 109 
P.2d 857. 

Pa. Where testator placed mineral 
property in trust and authorized trus- 
tees to sell such property, and will 
showed that it was intention of testa- 
tor that his children share equally in 
such property which was placed in 
trust in order that it might be ad- 
vantageously enjoyed by them, the 
trust which was construable as ter- 
minating upon death of the last surviv- 
ing child of testator was an “active 
trust,” and the power of sale granted 
to the trustees was an ‘‘administra- 
tive power,” exercisable during the pe- 
riod of the trust.—In re Shaw’s Hs- 
tate, 20 A:2d 202, 342 Pa, 182. 
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Tex.Com.App. In action based on 
contract whereby defendant and wife 
agreed that if plaintiff would work on 
defendant’s dairy farm without any 
specified salary the three of them would 
accumulate jointly additional property 
with the income of the farm, and that 
all property so acquired would be held 
in defendant’s name but would. be own- 
ed by the three jointly, evidence re- 
garding whether defendant had acquir- 
ed title to the trust property under five- 
year and ten-year statutes of limitation 
was insufficient to raise issue for jury. 


ee ‘ 
Me) et 
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- Cal.App 


trust.—Papineau v. Security-Virst Nat. 
Bank of Los Angeles, 114 P.2d 629. 

Minn. Words of inheritance are not 
necessary in an instrument creating a 
trust in order to pass an absolute in- 
terest in personalty.—First & Ameri- 
can Nat. Bank of Duluth v. Higgins, 
293 N.W. 585. \ 

Where an absolute interest passes by 
trust instrument without words of in- 
heritance, a life or some lesser estate 
can be created only by language re- 
straining and qualifying the grant or 
gift to the interest intended.—VFirst & 
American Nat. Bank of Duluth vy. Hig- 
gins, 293 N.W. 585. 

A provision in a trust agreement for 
a gift in trust to named beneficiaries 
“and to their heirs at law” and a simi- 
lar provision in a will for gift in trust 
to named beneficiaries “and to their 
heirs at law’ manifested an intention 
to pass absolute or fee interests in 
the trust to the named beneficiaries, 
since “heirs at law,’ “lawful heirs,” 
“legal heirs,” and similar expressions 
are generally regarded as synonymous. 
—First & American Nat. Bank of 
Duluth y. Higgins, 293 N.W. 585. 

Neither the rule in Shelley’s case or 
the statute abolishing it applied to 
trust.where a life estate was not given 
to the first taker and a remainder over 
was not limited to his heirs, Mason’s 
Minn.St.1927,' § 8058.—First & Ameri- 
ean Nat. Bank of Duluth y. Higgins, 
293 N.W. 5865. 3 

The statute making words of in- 
heritance unnecessary is permissive, so 
far as’ dispensing with their use is 
concerned, but has not changed their 
meaning, and where the words are 
used, they will be taken in their well- 
understood meaning. Mason’s Minn.St. 
1927, § 8748.—First & American Nat. 
eae of Duluth vy. Higgins, 293 N.W. 

A beneficiary is not prevented from 

taking a vested interest in a trust by 
statute under which the whole trust 
estate, in law and equity, vests in the 
trustee and the benefi@fary takes vo 
estate or interest in the lands but may 
enforce the performance of the trust in 
equity. Mason’s Minn.St.1927, § 8095. 
—First. & American Nat. | Bank of 
Duluth y, Higgins, 293 N.W. 585: 
_ A beneficiary’s right to a beneficial 
interest under a trust may be vested 
although such interest is given through 
the intervention of a trustee —First & 
American Nat. Bank of Duluth vy. Hig- 
gins, 293 N.W. 585. £4 

The beneficiary of a trust may have 
a vested interest in the trust without 
having title, legal or equitable, to any 
specific property held in trust.—First 
& American Nat. Bank of Duluth vy. 
Higgins, 293 N.W. 585. 


The intention of the donor and the 
testator determines whether named 
beneficiaries of trust took vested or 
contingent interests in the trust— 
First & American Nat. Bank of Duluth 
v. ‘Higgins, 293 N.W. 585 

A gift is “contingent” and does not 
vest until the time or happening of the 
event named, where the only words of 
gift are a direction to a trustee to pay 
and distribute or divide and pay over 
at a future time or on the happening 
of a specified event, such being the 
“divide and pay over rule.’—First & 
American Nat. Bank of Duluth y. Hig- 
gins, 293 N.W.. 585. 

_Where instruments creating trusts 
manifested an intention that gifts 
should be vested, the “divide and pay 
over rule’ did not preyent the vesting. 
—First & American Nat. Bank of. Du/ 
luth y. Higgins, 293 N.W.. 585. 

Where income is given and corpus 
of trust is to be distributed to the 
beneficiary in installments, or parts at 
different times, the inference is that 
a vested gift of income and corpus was 
intended.—First & American Nat. Bank 
of Dveinth vy. Higgins, 293 N W. 585. 

N.Y.Sup. 


pp. The term “beneficial inter- 
-est” is commonly used to designate the . 
entire interest of a beneficiary in a 


Under trust agreement ex-_ 


riage”. 


arriage of wife, ire 
should be paid to ‘child, Germ ones 
meant remarriage to another, 
and upon remarriage of wife to hus- 
band, wife was still entitled to one- 
half of income.—Bank of New York v. 
Hiss, 27 N.Y.S8.2d 646. 

Pa. Orph, Where an irrevocable trust 
inter, Vivos empowers the trustee to ap- 
ply “any portion of the principal for 
the comfortable maintenance of the 
donor,” claims for services rendered to 
donor's sister and for assisting in pre- 
paring for an auction of donor's furni- 
ture fall beyond the express limitations 
of the trust and cannot, therefore, be 


~ allowed.—In re Mengel’s Estate, 33 
Berks 127. ' 
Va. A deed provision conveying 


property in trust for benefit of gran- 
tee’s wife, with power in grantee dur- 
ing joint lives of grantee and wife to 
sell or incumber-the property at wife’s 
request, did not vest in wife a _ fee- 
simple estate, notwithstanding that an 
unrestricted power of sale operates only 
as an enlargement of powers and not 
as a restriction upon title, since added 
power of sale in deed was not absolute 
but was limited:—Taylor v. Taylor, 11 
S$.E.2d 587. 

Deed provision conveying property in 
trust for the sole, separate, and exclu- 
sive “use” and benefit of grantee’s wife 
with power in grantee, during yoink 
lives of grantee and wife, to sell or 
ijincumber the property at wife’s re- 
quest, did not imply that wife had ab- 
solute ownership of proceeds, notwith- 
standing that if property had been sold 
during life of grantee proceeds of sale 
would have allegedly been held for 
wife’s exclusive “use”, since word ‘use’ 
did not import power to dispose of 
corpus, but only conferred right to use 
and enjoy benefits of the corRng 
Taylor v. Taylor, 11 S8.H.2d 587. 


Deed provision conveying property in 
trust for benefit of grantee’s wife, with 
power in grantee during joint lives of 
grantee and wife to sell or incumber 
the property at wife’s request, gave 
wife only a life estate in property with 
a limited power of disposition during 
joint lives of grantee and wife, and 
such life estate was not raised to a fee 
simple by the provision respecting 
power of sale and use of proceeds so 
as to render void. for “repugnancy”’ 
subsequent provision that if wife sur- 
vived grantee she should hold the prop- 
erty for life, and that upon her death 
the property, should be divided equally 
among grantee’s children.—Taylor v. 
Taylor, 11 S.H.2d 587. 

Under deed which conveyed property 
in trust for benefit of grantee’s wife, 
with power in grantee during joint 
lives of grantee and wife to sell or in- 
cumber the property at wife’s request, 
and which provided that if wife sur- 
vived grantee she should hold property 
for life, and that upon her death the 
property should be divided equally 
among grantee’s children, wife took an 
equitable estate for her natural life 
with a limited power to require a 
transfer during husband’s lifetime, 
and, where wife survived grantee and 
power was not exercised, the property 
passed upon wife’s death to children of 
grantee then living.—Taylor yv. Taylor, 
11 S.H.2d 587. 

Wis. Though a wife, for whose bene- 
fit her husband set up irrevocable trust 
by instrument providing that corpus 
of trust fund and accumulated income 
thereof should be delivered to wife on 


husband’s death, acquired presently 
vested interest in trust, it was a 
“future interest’ because enjoyment 


and possession was postponed until 
future.—Miller v. Wisconsin Depart- 
ment of Taxation, 299 N.W. 28, 238 
Wis. 287. 


289 
_ U.S. While property is held in trust, 
beneficiary who is vested remainder- 
man has no more rights of possession 
and control than contingent remainder- 


‘that if there 


'and hence no share or interest 


C.C.A.3. Where deed of trust pro- 
vided for remainder over to the chil- 
dren of grantor and wife ‘now alive 
and then “surviving”? and for “one equal 
part” of the trust res “in respect of 
each of the said children who may 
theretofore have died” leaving hus- 
band, wife or issue surviving, the. re- 

mainderg were not “vested” and could 
not become vested until the class who 
would take could be ascertained and it 
could not be ascertained until the sur- 
vivor of grantor and his wife died.— 
Commissioner of Internal Revenue vy. 
Kelloggs, 119 F.2d 54. 

Cal.App. Where mother created 
trust, the corpus of which was 1,500 
shares of stock in company, in which 
beneficiaries named were herself, her 
son and grandchildren, and it appear- 
ed that at time of execution of. trust 
mother owned only a life interest in 
stock and son was actual owner, son 
became owner, of entire estate in stock 
free from trust upon mother’s death, 
and hence stock was subject to lien of 
judgments recovered by son’s divorced 
wife for default in payments pursuant 
to property settlement.—Sefton v. San 
ieee Trust & Savings Bank, 106 P.2d 


Del.Ch. Where trust deed provided 
be no -surviving lawful 
ehild or children, or other. lawful 
lineal descendants of grantor’s deceased 
children, and no power of appointment 
or designation by will or, otherwise, the 
portion should remain and continue in 
force for the use and. benefit of the 
grantor’s surviving children or child, 
and one of the grantor’s children died 
before the death of another, the one 
first dying was not a “surviving child’’, 
of the 
grantor’s child subsequently dying 
could pass to the children of the one 
first dying by power of appointment 
under trust deed,—Wilmington Trust 
roe y. Wilmington Trust Co., 15 A.2d 


Del.Ch. Where trust deed creating a 
funded life insurance trust provided 
that if trustor’s wife predeceased him, 
the corpus of primary trust fund 
should be held in trust for their chil- 
dren, but wife survived trustor, the 
provision for disposition in event wife 
predeceased him did not govern dispo- 
sition of the primary trust fund.— 
Wilmington Trust Co. vy. Wilmington 
Trust Co., 15 A.2d 830. 

Where trust deed provided for pay- 
ment of corpus in whole or in part to 
widow upon her written request, or 
for payment of income to widow in 
event of her indication in writing of 
her election not to receive the corpus, 
and widow did not elect in writing to 
permit fund to remain in trust, but 
actually permitted the fund to remain 
with trustee and accepted payments of 
income, widow elected to receive the 
income merely, and acquired no title 
which she could pass to her executor, 
—Wilmington Trust Co. vy, Wilmington 
Trust Co., 15 A.2d 830. 

A trust deed creating a funded life 
insurance trust and providing for pay- 
ment of corpus in whole or in part to 
widow upon her written request, but 
not providing for disposition thereof 
after widow’s death in absence of such 
request, required distribution of cor- 
pus to heirs of trustor in accordance 
with provision that in case of a “‘lapse” 
of beneficiaries, corpus should be dis- 
tributed according to the intestate laws 


‘as if trustor had died possessed there- 


of in his own right.—Wilmington Trust 
ak vy. Wilmington Trust Co., 15 A.2d 
830. 

Fla. If inducement in trust deed is 
by words of purchase, a “vested re- 
mainder” is created, but, if it is by 
words of limitation, a ‘reversion’ is 
created.—Adams v. Adams, 2 So0.2d 855, 

Ga. Where trust deed provided that 
if grantor’s daughter died without chil- 


ats to Be poole of ) eaatos "an 

administrator de bonis non with 
annexed could maintain suit Ph reco 
the land as against contention that 
right of action was in the. ins 
law. Code. 1933, §§ 113-901, 


Hall, 12 S.H.2d 53, 191 Ga.’ 
Til. App. i 
“heirs” as used in a trust agreem 
is unexplained or uncontrolled b 
context, the words are interpret 
cording to a strict technical imp i 
and when. so. interpreted, the word 
“heir” designates the person or. : 
appointed ‘by law to succeed 
realty in case of intestacy.—Countiss 
ecard 29 N.H.2d 277, 306 


Under terms of trust enone 
come payable . to settlor’s ds 


settlor’s daughter was not he 
ful heir’ .and was not, on daug 
death, entitled to trust teow 
tiss v, Whiting, 29 N.B.2d 277, or: 
App. 548. ef 

Iil.App. The trial court pro 
found that a declaration of trust 
viding for a spencthrift trust, for 
management, control, sale, and dis 
bution of realty, cash, and securit 
and for a definite term when 
ders should | become eater Uni 


considering 
a cross-remainder a 
implied from the language 
Fountain v. Fountain, 31 N B.2d 
308 IlL.App. 330, transferred oe N. 
360, 372 Ill. 466. 


Where declaration of trust prov 
for a spendthrift trust, for the- 
agement, control, sale, and di: 
tion of realty, cash, and securitie: 
for vesting of remainders and conver- 
sion and distribution of one share aie 
settlor’s son and one share to grand 
son, if living, on date when son 
tained age of 60 years or on date 
he would have attained that eel 
living, and provided that in case of 
death of son or grandson before. 
period terminated the share of the ‘on 
dying in the income should go to h 
children or descendants, but. neithe 
declaration nor settlor’s will conta 
ing almost identical provisions es 
vided expressly for disposition of ¢ 
pus at termination of trust if only 
beneficiary died without 5s i 


ants surviving him.~Fountain v, F 
tain, 31 N.B.2d 423, 308 TllApp. 331 
transferred 24 N.H.2d 360, 372 Ill. 46 
Where declaration of trust provided 
that on date when one beneficiary at- 
tained the age of 60 years or on date 
when he would have attained that . 
if living, trustee should convert 
property belonging to trust estate , 
to cash and divide net proceeds into 
two equal shares for distribution to x 
the two beneficiaries if living and if — 
not living and leaving no children or 
descendants living at time fixed for 
distribution, entire trust estate should 
be paid over to the “then heirs at 
law” of the settlor, it was settlor’s in- 
tention to defer the vesting of the re- "2 
mainder until beneficiary attained the 
age of 60 years, or until the date 
when he would have reached that age 4 
if living.—Fountain vy. Fountain, 31 N. ] 
B.2d 423, 308. Ill.App. 330, transferred % 
24 N.B.2d 360, 372 Ill. 466. 
IlL App. Where instrument modify- 
ing original trust agreement provided 
that trust beneficiary agreed to be- a 
queath remainder of trust fund to her : 
daughter subject to condition that if 


+ ¢ 
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ie daughter should die without issue then 
m) $75,000 of the sum bequeathed to her 
should be bequeathed to the settlor or 
to his estate, the phrase “die without 
issue’ meant die without having had 
issue and therefore the condition was 
fulfilled by the birth of a child to the 
- beneficiary’s daughter.—Riggs v. Bar- 
fett, 32 N.E.2d 382, 308 Ill.App. 549; 
Riggs v. Barrett, 32 N.H.2d 392, 308 
i.App. 671. 
- Jowa. Where estate passes to trus- 
- tees in the form of an active trust for 
a term of years, to be distributed at its 
“ea among those living or the 
heirs of those deceased, and instrument 
clearly expresses intention that the es- 
tate is not to vest until such termina- 
; tion, the vesting in beneficiaries is con- 
- tingent upon their surviving the trust 
period.—Jones yv. Coon, 295 N.W. 162. 
' Ky. Where trustor sought to create 
spendthrift trust by conveying land to 
a third party who in turn conveyed 
to a trustee to hold in trust for trustor 
during his life, with a vested remainder 
in children born and to be born of 
trustor, and with provision that if trust 
property were subjected to debts of 
ustor it should go to remaindermen, 
interest in vested remainder of only 
1ild born of trustor, who died with- 
out issue, descended to trustor and 
ife and was extinguished by their 
eed to another, but deed of trustor 
and wife did not, extinguish interest 
of a child which might yet be born.— 
eats Taylor, 152. S.W.2d 271, 287 
aires The words ‘‘legal representa- 
ives” in provision of trust indenture 
° for ayment of trust estate on life 
peneficiary’s death to grantor or his 
gal representatives connote adminis- 
trators or executors for distribution of 
amount paid as part of deceased gran- 
tor’s estate, in absence of anything in- 
dicating different meaning.—Commis- 
sioner of Corporations and Taxation v. 
~ Second Nat. Bank of Boston, 30 N.H.2d 
~ 889, 308 Mass. 1. 
A provision in trust agreement for 
payment of trust estate on death of 
life beneficiary of net income of trust 
o grantor or his legal representatives 
imports that amount paid to adminis- 
trators or executors of deceased gran- 
tor’s estate shall be distributed by 
them as part of such estate-—Commis- 
sioner of Corporations and Taxation Vv. 
Second Nat. Bank of Boston, 30 N.E.2d 
889, 308 Mass, 1. 


§ 
_N.Y.App.Div. Under trust agreement 
providing that income should be paid 
to donor for life and that upon her 
death principal should be distributed 
to donor’s daughter if donor’s daugh- 
ter was then living, and if donor's 
_ daughter was then dead, to daughter’s 
issue, if any, and in absence of issue 
to donor’s distributees, a ‘remainder’ 
was created in which daughter’s chil- 
dren had an estate which was possibly 
_ defeasible by death, and children were 
“beneficially interested’? in trust and 
agreement could net be revoked with- 
out their written” consent. Personal 
ue Property Law, § 23.—Graham v. Manu- 
cp facturers Nat. Bank of Troy, 25 N.Y. 
a8 $.2d 179, 261 App.Div. 46 
ha N.Y.App.Div. Where settlor domi- 
‘ ciled in Connecticut created irrevocable 
trust, income of which was payable to 
the settlor during her life and upon 
her death in case of intestacy principal 
was to be distributed to persons who, 
under the laws of New York, would 
then be the “next of kin” of the set- 
____ tlor, quoted words were not used mere- 
‘ ly descriptio personarum, but to desig- 
nate a class to whom a gift by purchase 


a 


oa 
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----~—-was intended, and indicated an inten- 
_ tion to-create a remainder in favor of 
such persons, and trust could not be 


revoked even with consent of those 
who would be next of kin at time of 
y. revocation, Personal Property Law, § 
; 23.—Hopkins v. Bank of New York, 25 
N.Y.S.2d 888, 261 App.Div. 465. 
N.Y¥.Sup. The provision in real prop- 
erty law relating to vested or contin- 
gent future estates is applicable to 
personalty. Real Property Law, § 40. 
—In re Munger, 22 N.Y.S.2d 187. 
. A son of deceased son of second ben- 


TRUSTS. vate 
eficiary of trust, the income of which 
was to be paid to settlor for life and 
then to second beneficiary for life, 
and the principal sum of which was 
to be paid to heirs of second beneficiary 
per stirpes, was an “heir presumptive” 
of second beneficiary when trust was 
created, and was not a “person in be- 
ing” at such time, within statute pro- 
viding that future estate is vested when 
there is a person in being, who would 
have an immediate right to the_ pos- 
session of the property, on the deter- 
mination of all the intermediate or pre- 
cedent estates, and hence son did not 
have indefeasible vested interest in 
corpus of trust, and mother of son 
predeceasing second beneficiary there- 
for had no interest in trust fund. Real 
Property Law, § 40,—In re Munger, 22 
N.Y.S.2d 187. 

Where futurity is annexed to sub- 
stance of gift of corpus of trust fund, 
the interest is “contingent” only, and 
survivorship at the time of distribu- 
tion is an essential condition to ac- 
quisition of absolute interest in the 
corpus. Real Property Law, § 40.—In 
re Munger, 22 N.Y.S.2d 187. 

Where distribution of corpus of trust 
fund is to be made to a class, the ben- 
efits are confined to those persons who 
come within the category at the time 
when the distribution is to be made.— 
In re Munger, 22 N.Y.S.2d 187. 

In determining whether remainder- 
men have vested or contingent interest 
in corpus of trust, the question is sole- 
ly one of intent.—In re Munger, 22 N, 
Y.S.2d 187. 

Under trust' instrument providing 
that income was to be paid to settlor 
for life and then to second beneficiary 
for life, and that corpus was to be 
paid to heirs of second beneficiary per 
stirpes, remainder of trust fund was 
not intended to vest absolutely and 
indefeasibly until time arrived for di- 
vision and distribution, and at such 
time, remainder vested in second ben- 
eficiary’s sons who survived second 
beneficiary, and mother of second ben- 
eficiary’s grandson, whose father was 
dead at time of execution of instru- 
ment and who predeceased second ben- 
eficiary, had no interest in corpus.— 
In re Munger, 22 N.Y.S.2d 487. 


The interest of remainderman in cor- 
pus of trust estate, though not ab- 
solutely and indefeasibly vested, could 
be transferred prior to death of life 
tenant, and assignee was entitled, on 
distribution of corpus, to remainder- 
man’s interest in corpus, where no part 
of indebtedness secured by remainder 
man’s assignment had been paid, al- 
though demand had been duly made. 
Real Property Law, § 59.—In re Mun- 
ger, 22 N.Y.S.2d 187. 


N.Y.Sup. Where trust agreement 
provided that on grantor’s death trus- 
tee should pay principal and accumu- 
lated income to such persons as gran- 
tor designated by her will, and trust 
indenture made no provision as to dis- 
position of trust estate if grantor failed 
to designate persons to take it after 
her death, in event that grantor failed 
to so designate persons, the principal 
would go to grantor’s next of kin by 
operation of law, but they would take 
by descent, and not by purchase, by 
virtue of relationship to grantor, and 
not by virtue of provisions of trust 
agreement.—City Bank Farmers Trust 
Co. v, Neary, 27 N.Y.S.2d 979, appeal 
dismissed 27 N.Y.S.2d 1017, 261 App. 
Div. 1079, reargument denied 28 N.Y.S, 
2d 707, 262 App.Div. 756. 


Pa.Orph. Where a testatrix left a 
share of her estate in trust for her 
daughter for life, remainder to her 
children, and the daughter was a wid- 
ow sixty-nine years of age, and where 
medical testimony was adduced to show 
that she was incapable of bearing chil- 
dren, still there remains the irrebuta- 
ble presumption of law that there is no 
age beyond which child bearing is’ im- 


possible—In re Miller’s Estate, 
Berks 89. ; 
Va. Whether the remainders provid- 


ed for by trust deed after termination 
of life estate will be accelerated upon 
life tenant’s renunciation of hig inter- 


est in trust does not 
whether such remainders are 
contingent, but rather upon t ten - 
tion of the creator of the trust.—Black- 
well v. Virginia Trust Co., 14 S.H.2d 
SORA eae 290) 

A trust deed, which provided that 
beneficiary’s interest therein should be 
inalienable and not subject to seizure 
by beneficiary’s creditors, that upon 
beneficiary’s death the corpus should 
be divided among his children and the 
children of any deceased child, and 
that, should beneficiary die leaving no 
ehildren, the corpus should be paid 
over to beneficiary’s brother or his 
children, clearly expressed the intent 
of creator of trust that estate set apart 
for beneficiary should be kept intact 
during beneficiary’s life, and hence re- 
nunciation by beneficiary of his inter- 
est in trust did not accelerate the es- 
tate in remainder.—Blackwell: v. Vir- 
cat Trust Co., 14 S.W.2d 301, 177 Va. 
299; 


s 
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Pa.Com.Pl. Where a banking insti- 
tution, which with the beneficiary and 
another is the trustee of a spendthrift 
trust, credits income collected by it 
to the beneficiary in a bank account in 
her own name, funds so credited lose 
their immunity from attachment just 
as if they had been paid over to the 
beneficiary and deposited in another 
institution.—Provident Trust Co. of 
Philadelphia v. Gordon, 41 D. & C. 188. 
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Tex.Civ.App. The interest of a cestui 
que trust under a constructive trust is 
an equitable title ana not a mere 
equitable right, and an action of tres- 
pass to try title may be maintained on 
such an equitable title against the 
holder of legal title without first set- 
ting aside the instruments giving rise 
to the legal title—Hall v. Miller, 147 
S.W.2d 266, error dismissed, judgment 
correct. 


§ 303 
N.Y.Sur. Where beneficiary executed 
a mortgage of all his right, title, and 
interest under the terms of his father’s 
will in certain realty embraced within 
trust created by will, mortgage at- 
tached to beneficiary’s interest in the 
remainder, and the lien extended to 
his share of the proceeds of sale after 
deduction of a proportionate part of 
all necessary expenses of the sale and 
after deduction of all administration 
expenses properly payable out of the 
fund.—In re King’s Estate, 22 N.Y.S. 

2d 258, 174 Mise. 937. 


N.¥.Mun.Ct. Income of trust fund 
and annuity derived therefrom cannot 
be reached by supplementary proceed- 
ings by beneficiary’s judgment credi- 
tor and cannot be assigned by bene- 
ficiary. Personal Property Law, § 15. 
—Ginsberg vy. Vanneck. 25 N.Y.S.2d 367. 

Pa. Where a will bequeathed a part 
of residuary estate to pass per stirpes 
to testator’s children or descendants 
living at time of death or remarriage of 
testator’s wife, but provided that each 
beneficiary should not have the actual 
enjoyment of the corpus thereof until 
each attained the age of 26 years and 
should not have power to anticipate or 
sell his share of income or principal 
until 26 years of age, a son of testa- 
tor over 26 years of age during the 
lifetime of testator’s widow and prior 
to her remarriage had an “assignable 
interest” in such residuary estate.—In 
re Cunningham’s Estate, 16 A.2d 712, 
340 Pa. 265. 

Pa.Orph. Where a testatrix gives all 
of her estate to a trustee and directs 
that it pay the income to a named ben- 
eficiary for life, and further provides 
that if the income should prove insuf- 
ficient for her maintenance and support, 
part of the principal may be contribut- 
ed by the trustee in its discretion, and 
remainder over, a general assignment 
by. the beneficiary of future income, 
where the income is insufficient for her 
support, is invalid, as the testatrix im- 
pliedly restricted its use for her sup- 
port and maintenance, even though the 
trust is not specifically a spendthrift 
trust.—In re Shenk’s Hstate, 54 York 


. 


Rey.Code 1935, 4415.—Wilmington 
Trust Co. y. Wilmington Trust Co., 15 
A.2d 665. 

Pa.Orph. Where a will provides that 
no legacy thereunder “shall in any way 
be liable for any debts, contracts, as- 
signments or engagements” of any leg- 
atee, a residuary legatee’s voluntary 
collateral assignment of her interest in 
the estate may not be considered in the 
distribution of the estate—In re In- 
sull’s Estate, 57 pe 186. 


D.C.N.Y. Under New York law, right 
of a beneficiary to enforce performance 
of a trust to receive income of personal 
property is not transferable. Personal 
roperty Law N.Y. § 15.—Hadley v. 

Rinke, 39 F.Supp. 207. 

N.Y. The beneficiary’s interest in 
the income from a trust made payable 
to beneficiary at specified period is not 
assignable by beneficiary, but a judg- 
ment creditor may obtain a garnishee 
order directing that an execution issue 
against such income, and such execu- 
tion upon presentation for collection 
becomes a lien and a continuing levy 
upon ten per cent. of such income from 

trust fund. Personal deere Law, § 
15; Civil Practice Act, § 684.—Sarver 
vy. Towne, 34 N.B.2d 313, 285 N.Y. 264, 
reversing 23 N.Y.S.2d 700, 260 App. 
Div. 615. 

N.Y.Sur. The interest of testator’s 
son under paragraph of will giving 
residue of testator’s estate to execu- 
tors in trust for payment of stated 
sums annually to testator’s widow and 
son was inalienable and hence not 
properly assignable by son to his wife 
pursuant to separation agreement. _Per- 
sonal Property Law, § 15; Real Prop- 
erty Law, § 103.—In re Fowler’s Es- 
tate, 27 N.Y.S.2d 505. 


N.Y.Mun.Ct. Where will directed 
trustees to set up a fund to produce an 
income from which to pay an annuity 
to beneficiary, beneficiary’s assignment 
of his annuity to judgment creditor 
was void as violative of statute prohib- 
iting assignment by beneficiary of his 
interest in a trust for the receipt of in- 
come of personal property. ersonal 
Property Law, § 15.—Ginsberg v. Van- 
neck, 25 N.Y.S.2d 367. 


Beneficiary’s stipulation, in supple- 
mentary proceedings brought by his 
judgment creditor, assigning portions 
of two installments of monthly an- 
nuities payable to beneficiary under 
provisions of a will, would not “es- 
top” beneficiary from asserting in- 
validity of stipulation as violative of 
statute prohibiting assignment by ben- 
eficiary of his interest in a trust for 
the receipt of income of personal prop- 
erty. Personal Property Law, § 15.— 
Ginsberg vy. Vanneck, 25 N.Y.S.2d 367. 
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Fla, The interest of a cestui que 
trust in trust property is subject to 
claims of creditors where it is a vested 
and determinate interest with a right 
of present enjoyment and alienation.— 
Bradshaw y. American Advent Christian 
Home and Orphanage, 199 So. 329. 

Where trust income is to be applied 
for the use and benefit of the cestui 
que trust, a court of equity may di- 
rect application of the income to pay- 
ment of his debts.—Bradshaw v. Amer- 
ican Advent Christian Home and Or- 
phanage, 199 So. 329. 

Ii.App. Where agreement approved 
by decree so amended a trust as to give 
trust beneficiary a special or limited 
power of ‘appointment, beneficiary’s 
creditors could :assert no claim against 
the corpus of the trust.—Riggs v. Bar- 
rett, 32 N.H:2d 382, 308 Ill.App. 549; 
Riggs wv. Barrett, 32 N:E.2d 392, 308 
Qll.App. 671. 

Towa. Tf ‘trust income is to be ap- 
plied ‘to ‘beneficiary in the discretion of 
‘trustee ‘or ‘for ‘particular purposes, such 
‘a8 support of ‘beneficiary, it is not 
gubject ito appropriation by creditors 


of 


; A <a fae 
5 Aon . : al as 
the beneficiary.—J ones y. Coon, 295 
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-App. Where trustee of spend- 
thrift trust refused to pay beneficiary 
payments under the trust, and bene- 
ficlary employed an attorney on con- 
tingency contract and the attorney was 
successful in a suit against the trustee 
and secured payments for the bene- 
ficiary, the attorney did not have a lien 
on the proceeds, since the spendthrift 
clause was effective to prevent the as- 
signment of any interest by the bene- 
ficiary and the attorney’s lien, which 
was in effect an assignment of an in- 
terest, could not attach to such in- 
terest—McKeown y. Pridmore, 35 N. 
H.2d 376, 310 Ill.App. 634. 

Where beneficiary of spendthrift 
trust was entitled to $10,000 when he 
became 40 years of age but he request- 
ed only $5,000 and at time of his 
death trustee had in his possession 
the remaining $5,000, the trustee who 
was a creditor of the estate of the de- 
ceased beneficiary had right to apply 
money remaining in hands of trustee 
in reduction of his claim against the 
beneficiary’s estate. Smith-Hurd 
Stats. c. 3, § 61.—McKeown v. Prid- 
more, 35 N.BH.2d 376, 310 Ill.App. 634. 

Ky. A _ beneficial interest in trust 
property may be subjected to debt of 
beneficiary, but where trust provides 
that if property is subjected to debts 
of first beneficiary, it shall go to an- 
other, after adjudication subjecting the 
property, second beneficiary takes free 
from any right of subjection. Ky.St. 
§ 2355.—Lane v. Taylor, 152 S.W.2d 
271, 287 Ky. 116. 

§ 312 % 

Fla. Where a creditor which fur- 
nished materials to orphanage for 
building and repairing of living quar- 
ters for orphans, so that orphanage’s 
debt was for a corporate purpose and 
for use and benefit of orphans, recov- 
ered a judgment which was unsatisfied 
after creditor exhausted legal remedies, 
“creditor’s bill” would lie in equity 
to subject income in hands of trustee 
of testamentary trust for use and ben- 
efit of orphanage to payment of the 
judgment. Comp.Gen.Laws 1927, § 5035. 
—Bradshaw v. American Advent Chris- 
tian Home and Orphanage, 199 So. 329. 

§ 323 

Fla. Where bonds were delivered 
by the owner to brother in trust, broth- 
er had no title to bonds which he could 
pass to wife by way of gift and wife 
acquired only such title and interest 
as husband had and from the time 
the bonds were given to her wife held 
bonds in trust for owner.—Uhl v. Hol- 
bruner, 200 So. 359. 


Fla. If inducement in trust deed is 
by words of purchase, a “vested re- 
mainder’ is created, but, if it is by 
words of limitation, a “reversion” is 
created.—Adams v. Adams, 2 So.2d 855. 

A trust deed creates a ‘reversion’, 
rather than a “vested remainder’’, if it 
transfers estate in trust with directions 
to pay income to settlor for certain 
period at the end of which the corpus 
is to be returned to him, or if it turns 
estate into trust with directions to 
pay income to settlor for life and at 
his death the corpus to be returned 
to his estate, or if estate is conveyed 
in trust with directions to pay settlor 
income for life and at his death to dis- 
pose of the corpus as he may by deed 
or will designate, or, if no other pro- 
vision be made, to convey corpus to his 
heirs as the law _ directs.—Adams v., 
Adams, 2 So.2d 855. 

A trust deed providing for life es- 
tate in settlor and for termination of 
trust and reconveyance of trust prop- 
erty to settlor’s personal representa- 
tives on his death for administration 
in accordance with his will, and giving 
settlor’s wife right to take dower in 
lieu of share under will, created a 
“reversion” to settlor’s personal rep- 
resentatives, rather than a “vested 
remainder” in beneficiaries under will. 
—Adams v. Adams, 2 So.2d 855. 

Generally, grant to trustees for life 
creates ‘‘reversion” in grantor and 
leaves nothing to his heirs by way of 


“remainder” unless plain unambiguous 
language of trust instrument shows 
a contrary intent.—Adams v. Adams 
So.2d 855. if Dad ies 
N.Y.App.Div. The rule that a reser- 
vation to the heirs of a grantor 
equivalent to the reservation of a 
version to the grantor himself is 
more than a prima facie precept 
construction which may serve to indi 
cate the intent of the author when 
interpretation of the writing like 
trust agreement is not otherwise plai 
—Hopkins v. Bank of New York, 2 
Y.S.2d 888, 261 App.Div, 465. 
N.Y.Sup. A trust instrument ex- 
pressly providing for life estate in set 
tlor’s wife if settlor died prior to 1 
payment to him of entire principa! 
making express provision for divisio: 
of corpus among settlor’s children 
settlor’s death prior to return of pr 
cipal to him in the event of prior d 
of wife, and not limiting trustee’s pow: 
er over investments, created ‘‘remai: 
der” for wife and children rather t 
“reversion” in settlor, and trust ¢ 
not be revoked without consent 
tlor’s infant son.—Greenberg v. P. 
dent and Directors of Manhatta 
27 N.Y.S.2d 394. 
Tex.Civ.App. Where vendors © 
contracts entitling purchasers to 
ticipate in auction sale of lots con- 
veyed by vendors to trustees selected 
by purchasers who were entitled to 
credit price of contract on amount bid 
for a lot and amounts bid in excess of 
sum paid for contract were to be 
placed in overbid fund for benefit 
all contract holders, and deed to tr 


, 


reconvey lot to vendors, and after s 
unused lots were reconveyed to vendo 
who received all they were entitled 
under contracts, sale of lots for fail 
of purchaser to pay overbid price in 
ured to benefit of participants in over- 
bid fund and not to vendors.—Bur: 
ton v. Wheeler, 150 S.W.2d 321, er: 
dismissed, judgment correct. 
Where to obtain funds to induce 
railroad to build line through cert 


titling holders to bid at auction for 
lots and amount bid for lots in excess 
of sum paid for contract was placec 
in an overbid fund for benefit of Co: 
tract holders and trustees for contract 
holders reconveyed to vendors prop- 
erty not disposed of, and after vendors 
received all that they were entitled to 
under contracts, trustees. offered for © 
sale certain lots for which overbid 
price was not paid in full, 


sought to recover lots, 
right, if any to recover 
conveyed by trustees was barred 
“Jaches.’—Burton v. Wheeler, 150 S.W. 
2d 321, error dismissed, judgment cor. 


rect. 
§ 325 

N.Y.Sur. Where purpose of a ae 
has been fully accomplished, estate of 
trustee is at an end, and, if trustee ~ 
is also entitled to beneficial estate, — 
the two estates meeting in same per- — 
son are “merged,” and trustee be-- 
comes vested in his own right with 
entire interest in the property.—In re 
Strebeigh’s Hstate, 27 N.Y.S.2d 569, 176 
Mise. 381. 

Where deceased’s widow, who was 
residuary legatee under will, held es-_ 
tate of deceased as executrix primarily 
in trust to pay estate taxes, estate 
debts and estate administration ex- 
penses, and such purposes had not been 
fully achieved at time of widow’s death 
widow’s trust and beneficial estates di 
not “merge.”’—In re Strebeigh’s Hstate, 

27 N.Y.S.2d 569, ees Mise, 381. 


S.C. Where neither state nor federal 
statutes expressly provided as to con- 
tinuance of fiduciary powers ofa state 
bank upon conversion into a national 
bank, statutes providing for the con- 
tinuance of fiduciary powers in cases 
of consolidation of corporations, merger. | 
of a state bank with a national bank, 


32, §§ 7757, 

6.—Citizens & Southern 

at South Carolina vy. Conner, 
ag 


i § 337 ‘ 
App. Where owner of stock in 
company created _a trust in which a 
nk was named as trustee and in 
ch owner himself was named as 
eficiary, and there was no evidence 

placing properties in trust: ren- 
red owner bankrupt or was an act 
'bankruptey, the declaration of trust 
ted legal title to the stock in the 
ee with equitable beneficial in- 
vested in owner.—Sefton v. San 
Trust & Savings Bank, 106 P.2d 


The same person may be at one 
the same time the “trustee” and 
agent’ of the beneficiary.—Dunn v. 
s County, 14 A.2d 310, 339 Pa. 282. 


Peat § 340 rf 
Pa. A testator has, as a “property 
right”, the privilege and power to 
place the management of his estate in 
lected person as a condition of 
bounty, and the status of such a 
fiduciary is not the same as that of a 
trustee, guardian or administrator ap- 
pointed by the court.—In re Crawford’s 
state, 16 A.2d 521, 340 Pa, 187. 


\ § 350 
See In re Morton [1940] 4 Dom.L.R. 


ee, § 372 

hio App. A court of equity has in- 
erent powers over appointment and 
emoval of trustees.—National ° City 
y Bank of Cleveland v. Schmoltz, 31 N.E. 
‘2a 444, , 

Wherever practicable, a court of eq- 
- uity will heed wishes of the instru- 
ment of trust and of parties benefici- 
ary to the trust.—National City Bank 
of Cleveland y. Schmoltz, 31 N.H.2d 


§ 375 
Even where power of ap- 

pointment is conferred by instrument 
} of trust upon an individual, a court of 
equity may control execution of the 
power, so as to prevent an abuse of 
diseretion.—National City Bank of 
Cleveland v. Srey 31 N.E.2d 444. 

3 


Ohio App. A court of equity will not 
permit a trust to fail for want of a 
trustee.—National City Bank of Cleve- 
ljand v. Schmoltz, ov N.H,2d 444, 

O06 


C.C.A.I1l. In action by claimant of 
- trust fund created under will against 
trustee, wherein other claimants inter- 
 vened, District. Court did not abuse its 
discretion in denying trustee’s motion 
to stay execution of decree, or to per- 
ra mit the trustee to deposit money and 
- gecurities in controversy in court and 
be discharged as trustee.—Hormann y. 
orthern Trust moe an F.2d 118. 
1 


§ 

* N.Y.Sur. Where testator created 
-  yesiduary trust with instructions to 

pay net income to testator’s brother, 
; and auéhorized corporate trustee and 
y two individual trustees to advance from 
p principal or corpus of trust such 
amount as should be necessary for 
beneficiary’s health or enjoyment, and 
provided that control of trustees should 


- Ohio App. 


be absolute and 


vidual trustees filed renunciations an 
the, corporate trustee was appointed. by’. 


decide all questions, but 


appropriate decree pursuant to agree- 
ment of life tenant, his attorney and 
other counsel in a prior proceeding, all 
the powers, authority and discretion set 
forth in the will in respect of an inva- 
sion of principal, were vested in the 
sole remaining trustee, and beneficiary 
was “estopped” to question the powers 
of such trustee——In re Brettell’s Es- 
tate. 29 NMG AS ee 176 Mise. 872. 


Ohio App. Provisions of Probate 
Code outlining procedure for qualifi- 
cation of-.a trustee, which became ef- 
fective January 1, 1932, were inap- 
plicable to the qualification of testa- 
mentary trustee under will of deceased 
which became effective upon her death 


in 1922.—Squire v, Gatch, 33 N.H.2d 
516. 
§ 414 ‘ 
Neb. A testamentary trustee’s fail- 


ure to furnish statutory bond does not 
prevent him from becoming trustee 
on testator’s death, but amounts only 
to, declination of trust 20 days after 
receiving notice that bond is required 
Comp.St.Supp.1939, §§ 30-1801, | 30- 
peger ae re Camp’s Estate, 299 N.W. 


§ 445 

C.C.A.Tenn., A court of equity has 
inherent power to remove a trustee for 
good cause shown, to see that the trust 
is properly executed and the trust es- 
tate is preserved.-cSunday School Un- 
ion of African M. H. Church v. Wal- 
den, 121 F.2d 719. 

“ Pa. The removal of a trustee rests 
largely within discretion.of court hav- 
ing jurisdiction over the trust, but an 
abuse of that discretion renders its ex- 
ercise subject to review.—In re Craw- 
ford’s Estate, .16 A.2d 521, 340 Pa. 187. 

The removal. of a trustee is a drastic 
action which should only be taken 
when the estate is actually endangered 
and intervention is necessary to save 
trust property, especially where the 
trustee is a testamentary trustee who 
enjoyed the confidence of the settlor of 
the trust.—In re Crawford’s Estate, 16 
A.2d 621, 340 Pa, 187. 

Wa. Generally, removal of trustee is 
within reasonable discretion of court.— 
Willson v. Kable, 15 8.H,2d 56, 177 Va. 
6 a 


§ 448 

Ill. Generally, a trustee of an ex- 
press and active trust can only be re- 
moved upon according “due process of 
law’ to all interested persons, and 
even upon due process the power of 
removal should be exercised sparingly 
and upon a showing of clear necessity. 
—Chicago Title & Trust Co. v. Rogers 
Park Apartments Bldg. Corporation, 
32 N.H.2d.137; 375 Ill. 599. 


N.Y.Sur. The statute providing for 
the removal of a trustee when read in 
light of explanatory note appended to 
the bill at time of its passage gives 
surrogate. jurisdiction to remove a 
testamentary trustee on the same 
grounds as those set forth in Real 
Property Law for the removal of a 
trustee by the Supreme Court. Surra- 
gate’s Court Act, § 99; Real Property 
Law, § 112.—In re Moglia’s Will, 22 N. 
Y¥.8S.2d 970, 175 Mise, 226. 


Pa. A testamentary trustee will not 
be removed at the mere whim or 
caprice of beneficiary, but some sub- 
stantial reason must be shown before 
fiduciary will be replaced, especially 
where the beneficiary represents mi- 
nority interest.—In re Barnes’ Hstate, 
14 A.2d 274, 339 Pa. 88. 


Pa. Where a court is ealled on to 
remove a trustee, the question in each 
ease is whether the circumstances are 
such that the continuance of the trus- 
tee in office would be detrimental. to 
the _trust——In re Hodgson’s Hstate, 20 
A.2d 294, 342 Pa. 250. 

Va. More is required to remove trus- 
tee appointed by creator of trust than 
is required to remove one appointed by 
court, and in all cases the real. guide 
is whether removal is best for the trust 


of itself, 

‘of a_testamer istee. 2! 

P.S. §§ 921, 924, 991, 992.—In re Craw- 

ford’s Estate, 16 A.2d 521, 340 Pa. 187.. 
Under statute authorizing orphans’ 

court to remove trustee “as the cir- 


s not, cient | ustif 
removal ntary_ trustee. 20 


- cumstances of the case may require’ 


when trustee has removed from the 
state, nonresidence is ground for re- 
moval of trustee only if orphans’ court 
deems such removal necessary for best 
interests of the particular trust es- 
tate. 20 PS. §§ 921; 924, 991, 992.— 
In re Crawford’s Hstate, 16°A.2d 521. 
340 Pa, 187. 

Where assets of testamentary trust 
were in hands of resident corporate 
trustee, and individual co-trustee filed’ 
a substantial bond for performance of 
her duties, the mere fact of nonresi- 
dence of the individual co-trustee did 
not jeopardize trust so as to justify 
her removal as co-trustee on that 
ground. 20 P.S. §§ 921, 924, 991, 992. 
—In re Crawford’s Estate, 16 A.2d 521. 
340 Pa. 187. x 

8 450 


_ Pa. Where will did not indicate any 
intention of testator that renunciation 
of will by wife should render her in- 
competent to act as co-trustee of testa- 
mentary trust for benefit of minor 
child, wife’s election to take against the 
will did not disqualify her to admin- 
ister the trust so as to justify her re- 
moval as co-trustee,—In re Crawford’s 
Estate, 16 A.2d 521, 340 Pa. 187: 
§ 451 ; 

C.C.A.Tenn. The presence of fric- 
tion resulting in litigation and bad 
feeling, even in a case where the trus- 
tee’s integrity and intelligence of man- 
agement is above reproach, requires 
removal of the trustee—Sunday School 
Union of African M. EB. Church v. Wal- 
den, 121 F.2d 719. 

Va. Friction between trustee and 
beneficiary is not in itself sufficient 
ground for removal of trustee, and 
some beneficial end must be achieved by 
removal or it will not be justified.— 
anh oh v. Kable, 15 $.E,2d 56, 177 Va. 

§ 458 ri 

©.C.A.Tenn, Where church organized 
a Sunday School Union as an instru- 
mentality for carrying on publishing 
work of the church, and the church 
owned beneficial interest in properties 
held by the Union, which was incor- 
porated, the Union as trustee was re- 
sponsible for the negligence and mis- 
management practiced by its secretary- 
treasurer, and was subject to removal 
as trustee.—Sunday School Union of 
African M, HB. Church vy. Walden, 121 
F.2d 719, 

Pa. Where substituted’ trustee in 
managing coal company which was 
part of testamentary trust estate ex- 
tended eredit to buyer at time when 
trustee was endeavoring to find new 
market for coal during period of eco- 
nomic depression, and buyer of coal 
went into bankruptcy due to dishon- 
esty of its manager, that sales venture 
resulted in loss did not constitute 
“mismanagement” of trust which 
would warrant trustee’s removal.—in 
AB Barnes’ Estate; 14 A.2d 274, 339 Pa. 


Where, at time substituted trustee 
assumed management of testamentary 
trust, coal business, which was part 
of the trust estate, sold all coal to one 
buyer under ten-year contract which 
thereafter expired, requiring new mar- 
ket to be found, trustee’s entering into 
an exclusive sale contract with a) coal 
selling corporation instead of setting 
up its own sales force did not amount 
to “mismanagement” so as to warrant 
removal of trustee.—In re Barnes’) Es- 
tate, 14.A.2:d'274, 339 Pal 88) a 

Pa. Where testator’s widow was co- 
executrix and co-trustee under will and 
corporate co-executor and  co-trustee 
retained special counsel to assist in 
settlement of federal taxes due from 
estate, the proceedings were successful- 
ly terminated, and payment of counsel 


A 


340 Pa. 187, rely on Seat 
Where action of testator’s widow who 
was co-trustee of testamentary trust 
in persuading corporate co-trustee to 
‘borrow $700,000 for payment of cur- 
rent taxes against estate was in_ac- 
cord with provisions of will and loan 
was procured at lower rate of interest 
than corporate co-trustee had contem- 
plated paying, such action did not 
amount to extravagance on part of 
widow warranting her remoyal as co- 
trustee.—In re Crawford’s Hstate, 16 


_A.2d 521, 340 Pa. 187. 


Pa. Evidence that substituted trus- 
tee operating newspaper business under 
a testamentary trust caused arrest of 
one beneficiary for larceny of sta- 
tionery, that beneficiary was successful 
in malicious pros cution action against 
trustee, that trustee instituted eject- 
ment action against beneficiaries and 
imposed on newspaper company entire 
financial burden of malicious prosecu- 
tion action, that he purchased duebills 
for hotel advertising carried in news- 
paper for 15 per cent. of their face val- 
ue and used them at their face value, 
that trustee and his counsel were paid 
annual bonuses, and that trustee was 
not indispensable to business, showed 
a hostile and malicious attitude to- 
ward beneficiaries and showed that 
trustee committed ‘‘breaches of trust” 
requiring his removal. 20 P.S. § 929. 
—In re Hodgson’s Estate, 20 A.2d 294. 
342 Pa. 250. 

Va. Under the “de minimis doc- 
trine,” that trustee who supervised vast 
amount of funds of military school 
erroneously authorized extension of 
eredit to instructor, resulting in loss 
of $150 of school funds, would not 
constitute a “breach of trust” which 


would authorize trustee’s removal or 


imposition of liability against trustee 
for such loss,—Willson y.. Kable, 15 
S.H.2d 56, 177 Va. 668. 

Where beneficiary entitled to profits 
of military school operated by trustees 
requested that 20 per cent. of policy 


-taken out by schoo] on life of school 


president be made payable to presi- 
dent’s wife, who was beneficiary’s sis- 
ter-in-law, such arrangement was au- 
thorized by school directors and stock- 
holders, and by trustees, it was not 
shown that premiums, paid by school, 
were taken from reserve or invested 
capital, and, on president’s death, 20 
per cent. of amount of policy was paid 
to his widow, trustee was not liable 
for amount of such payment to widow 
or for 20 per cent. of premiums paid, 
and could not be removed because he 
consented to such arrangement.—Will- 


son vy. Kable, 15 S.H.2d 56, 177 Va. 
668. 
§ 465 
Wa. A trustee of military school who 


did not profit by investment of $400,- 
000 of school funds in bonds was not 
liable for small loss sustained in 1929 
bond market crash, and could not be 
removed because of such loss.—Willson 
y. Kable, 15 S.E.2d 56, 177 Va. 668. 


§ 467 

Va. A trustee of military school was 
not guilty of “breach of trust’? which 
would authorize trustee’s removal, or 
imposition of liability on trustee, be- 
cause of sale of drugs, paints and ath- 
letic equipment to school by drug firm 
in which trustee had: substantial inter- 
est, where purchases were made at rea- 
sonable prices by duly authorized pur- 
chasing agent and athletic coaches of 
school, and no secret. or unreasonable 
profits were made by trustee.—Willson 
vy. Kable, 15 S.H.2d 56, 177 Va. 668. 

§ 478 eit 

N.J.Ch. The chancery rule providing 
that applications to appoint or sub- 
stitute trustees or to settle account of 
trustees may be made by bill or peti- 
tion, extends at most only to filling of 
a vacancy in office of trustee and does 
not extend to removal of trustee and 


warranting | 
widow's > 
per ) trix or her 
1oval as co-trustee for extravagance, 
In re Crawford’s Hstate, 16 A.2d 521. 


.J.Eq. 72. 18 
An original proceedin, 


Foo } 
to remove a 
trustee and construe a will must be 
begun by bill and not, by petition not- 
withstanding statutory provision that 
no suit or proceeding shall be dis- 
missed because it was erroneously be- 
gun by bill instead of by petition or 
vice. versa. .N.J.S.A., 2:29-13,—In , re 
Denison’s Will, at A.2d 304, 1380 N.J. 


Eq. 72. 
On motion to dismiss a pe- 


N.Y.Sur. 
tition for the removal of a testamentary 
trustee on ground that it failed to set 
forth sufficient - facts to | constitute 
grounds for removal, allegations of the 
petition must be viewed in the most 
favorable light, and if any foundation 
for relief Gan be discovered the motion 
for dismissal must be denied.—In re 
Moglia’s Will, 22 N.Y.S.2d 970, 175 
Misc. 6. 

A petition alleging that testamentary 
trustee managed the trust property 
without consulting her cotrustee and 
refused to make payment for necessary 
repairs ordered by cotrustee, and from 
which it was inferable that she refused 
to co-operate with cotrustee and ex- 
pressly excluded him from performing 
the proper duties of his oftice, stated 
facts sufficient to constitute grounds 
for removal of the testamentary trustee 
as against a motion to dismiss, Sur- 
rogate’s Court Act, § 99-—In re Mo- 
aes Will, 22 N.Y.S.2d'970, 175 Mise. 


§ 479 3 
Wa. -Where testator left military 


school in trust for widow for life and 
then for his children, and trustees, at 
widow’s request, approved arrangement 
whereby school paid premiums on pol- 
icy on school president’s life payable 
in part to president’s widow, testator’s 
child, who filed petition for removal 
of trustee and imposition of liability 
on trustee for portion of insurance paid 
to president’s widow, had burden of 
proving that premiums were paid from 
trust reserve or invested capital, and 
such payment would ‘not be presumed. 
ultra v. Kable, 15 S.H.2d 56, 177 
a. , i 


§ 481 

Pa. Evidence that substituted trus- 
tee was familiar with business com- 
prising trust estate and was familiar 
with settlor’s policies and methods of 
operation and had ‘large interest in 
business did not warrant removal of 
trustee of testamentary trust on ground 
of incompetency.—In re Barnes’ Hstate, 
14 A:2d) 274, 339 Pa: ‘88. 

Pa. Evidence that testator’s widow 
who was co-trustee of testamentary 
trust traveled extensively but that she 
appointed counsel and an attorney-in- 
fact to receive and forward communica- 
tions from corporate co-trustee, that 
she desired to take part in all matters 
affecting estate and to be present at 
all_ meetings requiring her attendance, 
and that co-trustee experienced dif- 
ficulty in consulting with her on only 
one occasion when she was in Hurope, 
did not justify her removal as co-trus- 
tee on ground of lack of co-operation 
with the corporate co-trustee.—In re 
Crawford’s Hstate, 16 A.2a 521, 340 
Pay 18% 

Hyidence that testator’s widow who 
was co-trustee of testamentary trust 
appointed independent legal counsel and 
an agent to receive and forward com- 
munications from corporate co-trustee, 
that she insisted upon being consulted 
jin all matters pertaining to investments, 
that she occasionally disagreed with 
corporate co-trustee on matters of man- 
agement, and that she presented claim 
against estate upon note executed to 
her by testator, which claim was un- 
contested and was paid without objec- 
tion, did not justify her removal as 
eo-trustee on ground of hostility toward 
corporate co-trustee.—In re Crawford’s 
Dstate, 16 A.2d 521, 340 Pa. 187. 

Byvidence that testator’s widow who 
was co-trustee of testamentary trust 
exercised her judgment in delaying and 
opposing conversion of allegedly specu- 
lative investments authorized by will, 


nm 
ket. 


legal securities from the estat 


ft ul 4 
rowmd ithat) Dos ion of stock m: 
was not favorable,.and that w 
permission of court she purchased no’ 


advantage of the trust, did n 
port charge of extravagance and 
lative tendencies which were 
of danger to the estate as a ¢ 
for her removal as co-trustee.— 
At let Estate, 16 A.2d 521 


been connected with military 
which was corpus of trust f 
years, was successful 
banker, had been principall 
sible for making school a> 
enterprise notwithstanding its bs 
financial condition on testator’s de 
and had received no profit, under. 
ment for purchase .of uniforms— 
school from another trustee, which 
agreement was known to all t: 
and directors of school and to 
beneficiary.—Willson yv. Kable, 
2d 56, 177 Va. 668. at 
In proceeding for removal of 
mentary trustee, charges’ of + 
breach of trust and gross neglect ) 
required to be proved by clear, st 
and cogent evidence.—Willson v.- 
15 S.H.2d 56, 177 Va. 668. 
§ 487 


cessors in trust to the Union, and e 
in suit to which all interested per 
were parties, properly directed re 
to turn over property to the new boar 
of directors. Acts Tenn.1875, ec. 142. 
Sunday School Union of African M, 
Church vy. altos pak F.2d 719. 


Cal.App. The superior court — 
power to’ appoint trustees of a priva 
trust when the office becomes vac: 
or upon misconduct. of a_ tru 
Olson v. Foster, 109 P.zd 388.) 

N.Y.Sur. Objectants were not bar: : 
from questioning successor truste Ss 
power to carry out bequest to 
memorial window, or some other me 
morials, in cathedral and to place 
monuments and markers in family sub- 
division in cemetery plat, where ap 
pointment of successar trustee was 
made ex parte and without notice to 
objectants. Personal Property Law, 
§ 13-a.—In re Voorhis’ Hstate, 27 N.! 
§.2d 818, 176 Mise. 585. 


N.¥.Sur. Where original appoint- 
ment of an individual as cotrustee b 
testator was nullified by codicil which 
was later destroyed, the remaining — 
trustee became eligible for appointmen 
if it desired to qualify as trustee, an 
if it refused to act, a substitute trustee 
would be appointed.—In re Hill’s | 
tate, 29 N.Y.S.2d 185,.176 Mise. 774. | 

Pa.Orph. Where all the beneficiaries — 
of a testamentary trust except one join — 
in a petition for the appointment of. 
two successor trustees, and the one © 
beneficiary objects to the suggested ap- 
pointments on the ground of too great 
a centralization of interest in the hands | 
of the nominees, still where the. ma- 
jority interest in the trust res is vest- 
ed, in the proposed trustees, and no 
convineing objection to their appoint- 
ment has been made, the court will 
grant the petition, since losses from 
negligent administration as well as 
profits will fall upon them, and minor 
interests can be protected by a prop- a 
er bond.—In re Jackson’s Hstate, 33 
Berks 181. 

§ 498 


N.J.Ch. A successor trustee was not 
required to be appointed in the place 
of testator’s wife after her death, 


— -§ 498 
where it was clear from the language 
of the will that testator only intended 
that his wife act as trustee during her 
lifetime and that after the wife’s death 
the income should be paid directly to 
_testator’s daughter—Schumacher  v. 
Howard Sav. Inst., 15 A.2d 107, 128 N. 
J.Eq. 56. : 
_ N.Y.Sur. Corporation nominated in 
original petition as substituted trustee 
under first clause of testator’s will, and 
corporation nominated in supplemental 
petition as substituted trustee under 
second clause of will, would be ap- 
- pointed upon their qualifying where 
persons named in will as trustees had 
renounced appointment as such.—In re 
- Billman’s Estate, 24 N.Y.S.2d 43, 175 
Mise. 334. 
- Ohio App. Where creator of a trust 
has, by express terms, conferred pow- 
er of appointment of successor trus- 
tees upon another, power can be ex- 
ercised in no other way except by a 
court of competent jurisdiction to pre- 
vent a failure of the trust or of its 
Bee ional City Bank § of 
‘leveland v. Schmoltz, 31 N.E.2d 444. 
Where land trusts contained provi- 
ions for appointment of successor 
_ trustees by certificate holders, even if 
rovisions were mandatory and exclu- 
sive, upon failure of holders to exer- 
cise the power of appointment within 
easonable time after original trustee 
ecame incompetent to act, court of eq- 
ity was uncer duty to make the ap- 
ointment.—National City Bank of 
leveland v. Schmoltz, 31 N.H.2d 444. 
Where business and property of 
rust company serving as trustee of 
ertain land trusts was seized by State 
uperintendent of Banks, trust com- 
any became incompetent to act as 
rustee, and certificate holders of trusts 
ecame vested with the rights ex- 
ressed in declaration of trusts to 
_ choose by majority vote, a successor 
 trustee.—National City Bank of Cleve- 
land v, Schmoltz, 31 N.E.2d 444. 
Where land trusts contained provi- 
ons for appointment of successor 
trustees by certificate holders, and no 
action was taken by any of certifi- 
- eate holders for appointment of suc- 
ssor trustee for more than a year 
fter original trustee. became incom- 
 petent to act, a plea by some of hold- 
ers, after one of holders had brought 
action to have court of equity select 
successor trustee, that they were now 
ready to select a successor trustee by 
method designated in the provisions 
of the declaration of trusts, came too 
 late-—National City Bank of Cleveland 
vy. Schmoltz, 31 N.H.2d 444. 


: § 500 
Cal.App. Where surviving husband 
under separation agreement held prop- 
erty of husband and wife as trustee 
for their children, husband’s second 
wife who entered into possession of 
property upon his death as execu- 
trix of estate took no greater inter- 
est than that of husband, and became 
a trustee for benefit of children. Civ. 
Code, § 159; Code Civ.Proc. § 369 
Sonnicksen v. Sonnicksen, 113 P.2d 495. 
§ 506 

Ala. A person who is accountable as 
a trustee in invitum or as a trustee de 
son tort is protected to extent that 
he applies property to purposes to 
which it would have been applied if 
his administration had been with due 
authority.—Hale v. Cox, 200 So. 772, 
240 Ala. 622. 


§ 508 

N.Y.Sur. Where testator devised life 
estate to wife and remainder to chil- 
dren. and named three of his children 
to be executors upon wife’s death with 
power to sell the real estate, the three 
children were merely “executors” and 
not “executor-trustees’’.—In re Schro- 
ove Will, 29 N.Y.S.2d 754, 176 Misc. 


§ 518 

C.C.A.Ind. A trustee can properly 
exercise such powers as are conferred 
upon him in specific words by terms 
of trust, or are necessary or appropri- 
ate to carry out purposes of trust and 
are not forbidden by terms of trust.— 
. Chase Nat. Bank of City of New York 


1 ey 


v. Citizens Gas Co. of Indianapolis, 113 
F.2d 217, certiorari granted City of 
Indianapolis y. Chase Nat. Bank of City 
of New York, 61 S.Ct. 73, 61 S.Ct. 74, 
Chase Nat. Bank of City of New York 
v. Citizens Gas Co. of Indianapolis, 
61 S.Ct. 74, and Chase Nat, Bank_of 
City of New York v. Indianapolis Gas 
Coy, 6 S:CELT4E. 

C.C.A.Pa. A trustee for bondholders 
has the characteristics of both deposi- 
tary and ordinary trustee, and as his 
standard of conduct becomes loose, 
legislation is required to give it rigid- 
ity. Trust Indenture Act, 15 U.S.C.A. 
§ 77aaa et seq.—Dunn y. Reading Trust 
Co., 121 F.2d 854, affirming Adams v. 
Reading Trust Co., 34 F.Supp. 944. 

D.C.Me. A trustee cannot by its 
sole action create another and narrow- 
er trust, or change and reduce scope 
of the purposes for which he held the 
property in trust.—Master v. Second 
Parish of Portland, 36 F.Supp. 918. 

Cal. A trustee’s act injurious to or 
fraudulent as to a beneficiary is void- 
able only and may be either affirmed 
or repudiated by beneficiary.—Siedletz 
v. Griffith, 114 P.2d 598, prior opinion 
106 P.2d 57. 

N.Y.Sup. Where contractor assigned 
to surety on bond given to town all 
payments due from town to contractor 
and appointed surety contractor’s agent 
to collect payments and make full re- 
lease, surety’s power to release was 
held ‘in trust’? within the Real Prop- 
erty Law, and surety was bound to 
exercise power in good faith. Real 
Property Law, §§ 137, 138.—Petrossi 
Bros. Contracting Corporation v. Town 
of Greece, 29 N.Y.S.2d 305. 

A power in trust involves a form of 
fiduciary obligation, Real Property 
Law, §§ 137, 138.—Petrossi Bros. Con- 


tracting Corporation v. Town of Greece, 
29 N.Y.S.2d 305. 
N.Y.Sur. Decedent Estate Law im- 


posing limitations on powers and im- 
munities of executors and testamenta- 
ry trustees was intended to protect 
testators and the objects of their 
bounty from untoward effects of in- 
geniously contrived clauses, the full le- 
gal consequences of which are seldom 
appreciated at the time of the execu- 
tion of the wills containing them. De- 
cedent Estate Law. § 125—In re 
Ascher’s Hstate, 26 N.Y.S.2d 1000, 175 
Misc. 943. 

The scope of section of Decedent Es- 
tate Law imposing limitations on pow- 
ers and immunities of executors and 
testamentary trustees was intended to 
apply to wills of persons dying after 
effective date thereof, after which no 
clause in any will purporting to ef- 
fect a partial or total exoneration of 
liability of a testamentary fiduciary is 
effective, but every such fiduciary is 
held to standard of conduct and re- 
sponsibility imposed by statute or ju- 
dicial decision for protection of all 
beneficiaries of estate. Decedent Bs- 
tate Law, § 125.—In re Ascher’s Es- 
tate, 26 N.Y.S.2d 1000, 175 Mise. 943. 

Wyo. The mere designation of a de- 
fendant as ‘trustee’ does not make 
him so in the sense that his acts must 
be for the benefit of the plaintiff.— 
Carpenter & Carpenter vy. Kingham, 
109 P.2d 4638, modified and rehearing 
denied 110 P.2d 824. 
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C.C.A.3. A fiduciary must act sole- 
ly in interest of the cestui que trust 
and may not have personal dealings 
with trust property.—Chandler vy. 
Commissioner of Internal Revenue, 119 
F.2d 623. 

C.C.A.Del. A trustee is held to some- 
thing stricter than morals of the mar- 
ket place, and not honesty alone, but 
the punctilio of an honor the most 
sensitive, is the standard. of his be- 
havior.—_In re Mountain States Power 


Co., 118 F.2d 405, modifying 35 F, 
Supp. 307. 
D.C.Cal. The rules laid down by the 


courts for the conduct of fiduciaries, 
generally, are designed to provide 
against any possible selfish interest 
exercising an influence which ean in- 
terfere with the faithful discharge of 
the duty which is owing in a fiduciary 
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capacity—In re Los Angeles Lumber 
Products Co., 37 F.Supp. 708) 

D.C.Ill. Where testamentary trustee 
received under will lien against realty 
as security for legacies, which he held \ 
for benefit of two legatees, the trustee 
was charged only with the duty to see 
that the legatees were well protected 
and the interest due them duly ac- 
counted for.—Grodsky v. Sipe, 36 F. 
Supp. 244. 

Where legacies, which were placed 
in trust for payment to legatees when 
they reached age of 35 years, and bore 
interest at rate of 2% per cent. per 
annum, constituted a lien on life es- 
tate and contingent remainder -inter- 
ests in realty, trustee, who was also 
life tenant, had duty to protect the 
contingent remainder estate by appli- 
cation of income from the land to the 
payment of interest on the legacies.— 
Grodsky v. Sipe, 36 F.Supp. 244. ¢ 

Conn. Trustees of a trust created 
by will were under duty to exercise 
that care and prudence which an ordi- 
narily prudent person would who was 
intrusted with management of like 
property for another.—Willis v. Hend- 
ry, 20 A.2d 375, 127 Conn. 653. 

Fla, Trustees must protect the trust 
funds in their hands.—Cone vy. State ex 
rel. Woman’s Benefit Ass’n of Port 
Huron, Mich., 199 So, 43, denying re- 
hearing 198 So. 701, 144 Pla. 735. 

Kan. The powers and practices of 
trust companies doing business in Kan- 
sas are governed by Kansas law, stat- 
utes and settled precedents, which ex- 
act highest good faith from those who 
assume fiduciary responsibility for 
handling of other people’s money.— 
Bayless v. Wheeler Kelly Hagny Trust 
Co., 109 P.2d 108, 153 Kan. 81, 

Ky. Legislature’s failure to adopt 
specific definition of “good faith” in 
Uniform Fiduciaries Act justified court 
in lOO Rae to Negotiable Instruments 
Act for the meaning of the term “bad 
faith” used in the Fiduciaries Act. Ky 


St. §§ 3720b-56, 4711-1.—Peoples Nat. 


Bank v. Guier, 145 S.W.2d 1042, 284 
Ky. 702. 

N.Y.App.Div. A trustee holds no du- 
ty beyond administering the trust es- 
tate with the same skill and prudence 
that a careful business man would ap- 
ply to his own affairs under like cir- 
cumstances and the trustee is not 
charged with the duty of being a 
prophet of future events, but, under the 
evidence, estate of administrator was 
properly surcharged with the amount 
of mortgage held to be dissipated and 
with amount of taxes paid on the prop- 
erty covered by the mortgage—TIn re 
Reed’s Estate, 23 N.Y.S.2d 284. 

N.Y.App.Div. Whether a corporate 
trustee is negligent must be deter- 
mined by the ordinary rule of duty 
owing by an individual trustee.—Cobb 
v. Gramatan Nat. Bank & Trust Co. 
of Bronxville, 26 N.Y.S.2d 917, 
App.Div. 1086, affirming 21 N.Y.S.2d . 
49, reargument denied 28 N.¥.S.2d 157, 
262 App.Div. 745, appeal granted and 
question certified 29 N.Y.S.2d 152, 262 
App.Div. 861. 

The obligation of @ trustee is. to act 
with prudence, foresight, vigilance and 
good faith, and to refrain from negli- — 
gent acts of commission or omission.— 
Cobb v. Gramatan Nat. Bank & Trust 
Co. of Bronxville, 26 N.¥.S.2d 917, 261 
App.Div. 1086, affirming 21 N.Y.S.2d 
49, reargument denied 28 N.Y.S.2d 157,,. 
262 App.Div. 745, appeal granted and 
question certified! 29 N.¥.Si2d 152, 262 
App.Div. 861. 

N.Y.App.Div. Where contractors” 
committee took over apartment house 
project, and recognized right of build- 
er’s general creditor to share in surplus: 
after mortgagees’ and mechanics’ liens 
were paid, and creditor in consideration 
of such recognition withdrew action om 
note against builder, and’ committee: 
assigned to surety on: construction bond 
given to builder’s: lessor of land’ the 
leasehold and committee's. mortgage 
which had been given) to replace liens,. 
as security for money advanced by 
surety to committee to complete con- 
struction, and surety under’ agreement 
with creditor’s knowledge: took oven’ 
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the property, surety did not breach its 
duty by failing to refinance or to sell 
the property so as to entitle builder’s 
creditor to recover from surety, it ap- 
pearing that completion of structure 
was the only hope of salvage for all 
concerned, and under agreement no 
transfer could be made without con- 
tractors’ consent.—Magida v. U.S. 
Fidelity & Guaranty Co., 28 N.Y.S.2d 
394, 262 App.Div. 278. 

here contractors’ committee took 
over apartment house project and rec- 
ognized right of builder’s general credi- 
tor to share in surplus after mort- 
gagees’ and mechanics’ liens were paid, 
and creditor in consideration of such 
recognition withdrew action on _ note 
against builder, and committee assigned 
to surety on construction bond given 
to builder’s lessor of land the lease- 
hold and committee’s mortgage which 
had been given to replace liens, as se- 
curity for money advanced by surety 
to committee to complete construction, 
and surety under agreement with credi- 
tor’s knowledge took over the property, 
surety was under no trust obligation 
to creditor except that surety as lienor 
in possession was a “fiduciary” to ex- 
tent of requiring it to account for its 
management of property and for ap- 
plication of income therefrom to _ car- 
rying charges.—Magida v. U. S. Fidel- 
ity & Guaranty Co., 28 N.Y.S.2d 394, 
262 App.Div. 278. 

N.Y.Sup. Equity demands of a trus- 
tee undeviating loyalty to beneficiary. 
—Blaustein y. Pan American Petrole- 
um & Transport Co., 21 N.Y.S.2d 651, 
174 Mise. 601. 

Where legal advice permits trustee 
to violate its elementary fiduciary ob- 
ligations, good faith of trustee in fol- 
lowing such advice is unavailing if the 
advice is wrong.—Blaustein v. Pan 
American Petroleum & Transport Co., 
21 N.Y.S.2d 651, 174 Misc. 601. 

N.Y.Sup. A trustee must use such 
diligence and prudence as a man would 
employ in his own affairs, in the care 
and management of a trust estate. 
Van Wagenen v. Fox, 22 N.Y.S.2d 803. 

N.Y.Sup. The applicability of gen- 
eral rules regarding duties and re- 
sponsibilities of trustees must neces- 
sarily depend on particular facts and 
eircumstances of each case, and in- 
-genuity, however extended, cannot 
make them of indiscriminate applica- 
tion if justice is to be done—In re 
First Nat. Bank of City of New York, 
25 N.Y.S.2d 221. 

N.Y.Sup. The word “trustee” con- 
notes trust, confidence, reliance and 
active diligence.—Savings Bank of New 
London v. New York Trust Co., 27 N. 
Y.S.2d 963. 

N.Y¥.Sup. A fiduciary charged with 
the care of the property of others 
must be reasonably vigilant, and he 
will not be heard to say that he did 
not know what the _ circumstances 
plainly indicated or that his faith 
in people was such that obvious op- 
portunities for wrongdoing gave him 
no inkling that wrongdoing might be 
Ae et has vy. Reynolds, 28 N.Y.S.2d 

N.Y.Sur. In proceeding for judicial 
settlement of accounts of fiduciary, 
the acts or neglects of accountant in 
administration of -the estate or trust 
in his charge are submitted to scrutiny 
and his conduct will be approved if 
it measures up to the standards re- 
quired by law, and he will be liable in 
damages if his conduct does not meas- 
ure up to such ~standards.—In re 
O’Flyn’s Will, 22 N.Y.S.2d 428, 174 
Mise. 1025. 

Ohio. In accepting a trust, the trus- 
tee is presumed to know the obliga- 
tions and limitations connected with 
his high office and, if he transgresses, 
he must abide the consequences.—In re 
Trusteeship of Stone, 34 N.H.2a 755, 
138 Ohio St. 293, 134 A.L.R. 1306. 

Okl. One standing in the relation of 
a trustee to another owes to the other 
the duty of making a full disclosure of 
all matters appertaining to the trust, 
and neglect to do so to the other’s in- 
jury, when the trustee knows or has 
good reason to believe that silence 
will so result, is a ‘fraudulent act” 
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and that duty exists independently of 
inquiry in judicial proceedings, and 
persistent failure of that duty in judi- 
cial proceedings, to the prejudice of 
the other and the advantage of the 
trustee, is ‘extrinsic fraud’’.—Kauff- 
man v., McLaughlin, 114 P.2d 929. 

Pa. .A mere error of judgment hon- 
estly made by a testamentary trustee 
is not ground for removal, since all 
that is required of the trustee is com- 
mon skill, common prudence and ¢com- 
mon caution.—In re Barnes’ Estate, 14 
A.2d 274, 339 Pa. 88. 

Pa. The law requires of a trustee 
only common skill, common prudence, 
and common caution, and he is not li- 
able when he acts in good faith as 
others do with their own property.— 
is Bp ae Ror is Estate, 16 A.2d 19, 340 

‘a. 

_A trustee will not be held personally 
liable for an honest exercise of a dis- 
cretionary power, in the absence of 
supine negligence or willful default, 


nor for the result of an intervening 


world calamity beyond his power to 
foresee or prevent.—In re Saeger’s Hs- 
tate, 16 A.2d 19, 340 Pa. 78. 

Pa. A trustee is not liable for mis- 
take of judgment upon points in re- 
gard to which lawyers and judges 
might well differ in opinion.—In re 
wiamame ers Trust, 17 A.2d 380, 340 

a. si past 


Pa. A trustee must exercise. such 
prudence and diligence in conducting 
affairs of the trust as men of average 
diligence and discretion would employ 
in their own affairs.—In re Musser’s 
Estate, 17 A.2d 411, 341 Pa. 1 

Pa. Generally, a trustee must. ex- 
ercise common prudence, common skill, 
and common caution in performance of 
his duties—In re Casani’s Estate, 21 
A.2d 59, 342 Pa. 468. 

Pa. All that is required of a trustee 
is common skill, common prudence, and 
common caution, and he is not liable 
when he acts in good faith as others 
do with their property and he will not 
be held personally liable for an honest 
exercise of a discretionary power, in 
absence of supine negligence or willful 
default.—In re Stirling’s Estate, 21 A. 
2d 72, 342 Pa. 497. 

A trustee ig under duty to beneficiary 
in administering trust to exercise such 
care and skill as a-man of ordinary 
prudence would exercise in. dealing 
with his own property, and, if trustee 
has greater skill than that of a man 
of ordinary prudence, he is under a 
duty to exercise such skill as he has, 
—In re Stirling’s Estate, 21 A.2d 72. 
842 Pa. 497. 

Pa.Super. The trustee of a_ testa- 
mentary trust is required to exercise 
reasonable diligence and care in making 
proper investments of the trust funds, 
to account for the income actually re- 
ceived, and pay it over to the benefi- 
ciaries.—In re Stinson’s Hstate, 18 A.2d 
678, 148 Pa.Super. 512. 

Pa.Orph. All that the law requires 
of a trustee is common skill, common 
prudence and common caution, and he 
is not liable when he acts in good faith 
as others do with their own property.— 
In re Croll’s Estate, 55 York 6. 

A trustee will not be held personally 
liable for an honest exercise of a discre- 
tionary power, in the absence of supine 
negligence or willful default.—In re 
Croll’s Estate, 55 York 6. 

Tex.Civ.App. Persons between. whom 
a fiduciary relationship exists owe each 
other duty to disclose facts and cir- 
cumstance affecting their joint inter- 
ests in trust property, and each agrees, 
as matter of law, to have his conduct 
toward the other measured by stand- 
ards of finer loyalties exacted by equi- 
ty courts.—Perpetual Royalty Syndi- 
eate vy. Albritton, 149 S.W.2d 700, er- 
ror dismissed, judgment correct. 

Va. A fiduciary is required to ex- 
ercise, in light of conditions obtaining 
before him, the caution, care, and pru- 
dence to be expected of average pru- 
dent man in management of his own 
Peake y. Marshall, 10 S8.H.2d 

Generally, a fiduciary. is required to 
exercise utmost good faith and rea- 
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sonable diligence in preserving a trust 
estate in his care, to keep complete 
and accurate records, to make, state, 
and report his accounts as required by | 
law, and to distribute such estate only © 
to persons entitled thereto.—Buckle vy. é 
Marshall, 10 S.H.2d 506. (rae ae 

Wash. One standing in position of 
trustee or fiduciary owes the benefi- 
ciary of the trust the utmost fidelity | 
and loyalty.—Farley v. Davis, 116 P.2d 


ee 
A testamentary or other trus 
tee owes the duty of loyalty to th 
beneficiary.—In re Cosgrove’s Will, 295 
NW. 784, 236 Wis. 54, 182 ALR 
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D,.C.N.Y. Where a duty to another — 
is established with respect to specific — 
property, equity forbids a position by — 
the fiduciary in conflict with suc 
duty, irrespective of whether the duty © 
arises because the fiduciary has a 
legal title to or has custody of the 
res, or is agent for another with re 
spect thereto, or is an appraiser for 
the seller of the res, or a solicitor for 
a commission in bankruptcy, or an; Gee 
auctioneer for an executor..—In re 
Standard Commercial Tobacco Co., 34 
F.Supp. 304. x54] Eo 
A trustee, who has an interest in 
trust property to be sold, must aden 
such a course of procedure in protect. 
ing his interest as will enable him at 
the same time to protect the interest of es 
the beneficiaries.—In re Standard Com- 
mercial Tobacco Co,, 34 F.Supp. 304. ; 
D.C.N.Y. A trustee must have noin- — 
terest, or even temptation, to act ad- 
versely to_ trust beneficiaries—In re 
Bepubie Gas Corporation, 35 F.Supp. © 


ee 


the property unlawfully seized and, — 
if he so desires, seek the court’s per- — 
mission to have his lien satisfied from 
it.—Harll vy. Picken, 113 F.2d 150. 

Where a trust has received the ben 
efit from a transaction with the trus- ; 
tee, it can recover only the profit which 
the trustee derived from dealing with 
it.—Harll v. Picken, 113 F.2d 150. Peres | 

A trustee who was acting both for 
himself and for beneficiary at time of 
making loan was required to restore to _ 
beneficiary the commission received 
na interest.—Warll y. Picken, 113 F.2d 


Il.App. A trustee cannot, without _ 
breach of trust, deal with its subject — 
matter in such a way as to make a 
profit for his own benefit—Bingham v.  _ 
Dipler, 33 N.H.2d 939, 309 TIl.App. ~ 


Iowa. In Iowa the general rule igs 
that a trustee cannot deal with trust 
property for his personal advantage.— ' 
Van Gorp v. Van Gorp, 296 N.W: 354. 

In Iowa the general rule is that the _ 
wife of a trustee is excluded from  — 
dealing with the trust property.—Van — 
Gorp v. Van Gorp, 296 N.W. 354. 

Neb. Where trustee under his fa- 
ther’s will took possession of dry pas- 


bk 


ture land and used it for himself, he 
was chargeable with and would be BS 
required to account strictly for the 4 
fair and reasonable rental value there- WW 
ae re Marlin’s BHstate, 299 N.W. fe 


N.J.Ch. A trust company could not 
be found guilty of ‘‘self-dealing’’ in ad- 
vancing its own money as a temporary 
convenience to its trust estates, for use 
in mieten: small trust investments.— 
Pike vy. Camden Trust Co., 16 A.2d 
634, 128 N.J.Hq. 414. 

N.J.Ch. Where trust company ac- 
quired large block of bonds for the 
purpose of later allocating them to va- 
rious trust accounts, subsequent trans- 
fer of one of such bonds to particular 
trust was not a “sale’’ of the bonds 
by trust company individually to itself 
as trustee, and was not improper as 
involving ‘“‘self-dealing’’.—Pike v. Cam- 
Sie Trust Co., 16 A.2d 634, 128 N.J.Eq. 


: sO A 
E820 
A $7,000 fee for trust company’s serv- 
ices as trustee under bond issue was 
not excessive and did not prevent the 
- company from purchasing some of the 
bonds for its trust accounts.—Pike v. 
Camden Trust Co., 16 A.2d 634, 128 
N.J.Eq. 414. ; 

_N.Y.App.Div. Where bank to which 
testamentary trustee had pledged rail- 
road bonds stolen from trust estate 
sold and repurchased bonds on the 
same day through the same brokerage 
house following maturity of trustee’s 
- renewal note executed after bank was 
charged with knowledge that bonds 
had been stolen, the sale was in effect 
a sale by bank as “trustee” to itself, 
and trust estate was entitled to be 
redited with profit later realized’ by 
- bank.—DuPort v. First Nat. Bank of 
Glens Falls, 29 N.Y.S.2d 729, 262 App. 


Div. 267. 


& eet Co., 21°N.Y.S.2d 651, 174 
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A fiduciary cannot use its dominat- 
_. ing and controlling position to make 
rofits which the cestui que trust 
hould have made.—Blaustein v. Pan 
erican Petroleum & Transport Co., 
N.Y.S.2d 651, 174 Misc. ; 
That amount of capital expenditures 
‘ s ordinarily a matter of business dis- 
cretion does not excuse director of 

ac oration or any other fiduciary in 
ing the matter into private profit 
- himself.—Blaustein v. Pan _ Amer- 
an Petroleum & Transport Co., 21 
N.Y.S.2d 651, 174 Misc. 601. 
_N.Y.Sup. If a fiduciary misuses his 
rust for his own interests, he is ac- 
countable to the beneficiary for the 
 gains.—Heller v. Boylan, 29 N.Y.S.2d 
GERI ] 
_N.Y.Sur. A testamentary trustee was 
- not required to account to trust bro- 
 kerage commissions received on sales 
of realty which he effected in the course 
of his regular business as a broker in 
respect of properties which were sub- 
sequently accepted as security for mort- 
- . gage loans by trust estate, where it 
was shown that no agreement or in- 
duecment looking to the making of loans 
was made until after sale had been 
consummated and commissions had been 
earned, that no bonus or compensation 
_ was ever paid in connection with place- 
ment of mortgages, and that when 
 jJoans were made, values of properties 
amply justified sums loaned.—In re 
 Bogert’s Hstate, 24 N.Y.S.2d 553. 


To prevent secret frauds by remoy- 
ing all inducement to attempt them, a 
- trustee may not deal to his own ad- 

_ vantage with matters connected with 
' the trust estate——In re Bogert’s Dstate, 
24 = N.Y.S.2d 553. 

_ Ohio. Since a trustee is a fidu- 
ciary of the highest order and is 
charged with the utmost fidelity to his 
trust, he must refrain from creating 
situations where his own interests are 
brought into conflict with those of the 
trust, and from doing those things 
which would tend to interfere with the 
exercise of a wholly disinterested and 
independent judgment.—In re Trustee- 
ship of Stone, 34 N.E.2d 755, 1388 Ohio 

St. 293, 184 A.L.R. 1306. 

Ohio. Generally, a trustee violates 
his duty of loyalty if he buys securi- 
ties, in his individual name, deriving a 
profit, pays the purchase price out 
of his own funds, and then makes dis- 
tribution among the various trusts of 
which he is the trustee, since that 
amounts to ‘self-dealing’’ which will 
not be countenanced by the law.—In 
re Trusteeship of Stone, 34 N.H.2d 755, 
138 Ohio St. 298, 134 A.L.R. 1306. 
A trustee violated its duty of loyalty 
and engaged in ‘‘self-dealing” when it 
bought securities in its individual 
name, making a profit, paid the pur- 
chase price out of its own funds, and 
sold the securities to a trust of which 
it was the trustee, and that transac- 
tion was voidable and could be _ re- 
scinded by successor trustee on behalf 
of the beneficiaries.—In re Trusteeship 
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If a security sold by a trustee to 
one of its trusts is infected by a 
breach of trust at its inception, the 
vice is not cured by the later sale and 
transfer of such security to another 
trust under the control of the trustee, 
even though the trust-to-trust transac- 
tion, in itself, was fair to both trusts. 
—In re Trusteeship of Stone, 34 N.H. 
ch A 138 Ohio St. 298,134 A.L.R. 
1306. 

A corporate trustee should not make 
an investment in the purchase of its 
own shares, even though the purchase 
is not’ made from itself, and it is im- 
proper for the trustee to retain such 
shares although it may have received 
them: as original investments, unless it 
is authorized to do so by the terms of 
the trust or by statute—In re Trus- 
teeship of Stone, 34 N.E.2d 755, 138 
Ohio St. 293, 134 A.L.R. 1306. i 

Corporate trustee could not acquire 
its own shares of stock as an invest- 
ment for a trust in its charge, or re- 
tain its own shares in the trust, where 
there was no express authorization 
therefor in the will creating the trust, 
though the will provided that the trus- 
tee should have absolute control of 
the trust estate and should invest the 
estate on such terms, under such con- 
ditions, and in such securities as it in 
its discretion should deem, best.—In re 
Trusteeship of Stone, 34 N.E.2d 755, 
138 OhioSt. 298, 134 A.L.R. 1306. 

Or. A trustee may not borrow from 
a trust fund in his charge nor manage 
the affairs of the trust property so as 
to gain any advantage directly or in-° 
directly for himself beyond his lawful 
commissiopn.—Driver v. Blakeley, 107 
P.2d 524. 

The rule against a trustee’s profiting 
at the expense of the beneficiaries .of 
the trust applies where the spouse of 
the trustee is the recitient of the profit. 
—Driver v. Blakeley, 107 P.2d 524. 


Pa. Where trust company transferred 
mortgage to trust directly from another 
trust estate for which the company 
was trustee, and for which it was orig- 
inally acquired, and it appeared that 
the transaction was fair to both trusts, 
no breach of fiduciary’ duty was in- 
volved. 7 P.S. § §819-1111.—In re 
Saeger’s Estate, 16 A.2d 19, 340 Pa. 73. 

Pa.Com.Pl. A trust must be admin- 
istered solely in the interest of the 
beneficiaries, and a trustee is bound not 
to do anything which places him in 
any inconsistent position.—Thompson 
v. FitzGerald, 4 Fay.L.J. 71. 

Pa.Orph. A banking institution 
which in its capacity as a fiduciary 
purchases a mortgage from its Own 
commercial department will, if still 
functioning as a banking institution 
when objection ig raised, be directed 
to replace the investment with cash.— 
In re Kerr’s Estate, 41 D. & C. 209. 

While a Pennsylvania orphans’ 
court may surcharge a National bank- 
ing institution for breach of duty as a 
trustee in making a mortgage invest- 
ment, even though the bank is in 
process of liquidation, it hag no juris- 
diction, after the mortgage has been 
foreclosed and the real estate bid in 
and transferred to a successor trustee, 
to direct how the surcharge is to be 
enforced, or to determine the nature 
and extent of the estate’s lien on the 
foreclosed real estate, the amount of 
the credit to’ be allowed against the 
surcharge, or the dividends to be al- 
lowed thereon out of the assets of the 
closed bank: for solution of these 
problems it must refer the parties to 
the Federal court having jurisdiction 
of the affairs of the receiver.—In re 
Kerr’s Estate, 41 D. & C. 209. 

Tenn, A trustee may not act for his 
trust whenever he has an adverse per- 
sonal interest which will be served 
thereby.—Cowan v. Hamilton. Nat. 
Bank, 146 S.W.2d 359. 

Where testamentary trustee who held 
stock in national bank which became 
insolvent was also an officer of insol- 
vent bank, and as an officer had inti- 
mate knowledge of bank’s precarious 
financial condition, trustee was disqual- 
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thereto and pledging securities of e 


ified from signing a plan for 
of bank under Federal Bank C 


tion Act and executing a note pu 


tate for its payment, even if he had 
been vested by general terms of will, 
with power to so bind trust eState, on. 
ground that trustee had a benefit to: 
himself to attain, not shared in by his” 
trust, and hence transaction was void-' 
able at election of a successor trustee. 
Bank Conservation Act, 12 U.S.C.A. § 
201 et seq.—Cowan v. Hamilton Nat. 
Bank, 146 S.W.2d 359. 

A court of equity will not.lend itself 
to enforcement of an obligation against. 
a trust estate-created by trustee which 
the trustee was disqualified to ecreate.— 
Cowan vy. Hamilton Nat, Bank, 146°S. 
W.2d 359. ° 

Wis. A bank appointed trustee of 
a testamentary trust subject to’ distri- 
bution by the will of the beneficiary 
comes within the rule, applicable to 
investments, that a trustee should ex- 
clude all selfish interest, and is sub- 
ject to the remedies open to the dis- 
tributees for a violation thereof.—In 
re Cosgrove’s Will, 295 N.W. 784, 236 
Wis. 554, 132 A.L.R. 1514. 

See Hollinger v. Heichel [1941] 1 
Dom.L.R. 784. Tired aT 
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Cal.App. The nominal title holder of 
realty, incumbered by a trust deed, by 
assuming the obligation of a trustee, 
was bound to maintain toward ob- 
ligees, whose claims were secured by 
trust deed, the highest good faith and 
not to use the profit from realty for 
his own benefit. Civ.Code, §§ 2228, 
oiager trata v. Harrison, 115 P.2d 
(3) ° 

The nominal title holder of realty ‘in- 
cumbered by a trust deed, by assump- 
tion of obligation of trustee, was 
bound not to assume, without immedi- 
ately disclosing it, any interest ad- 
verse to obligees, whose claims were 
secured by trust deed, any violation 
of trust obligations constituting fraud. 
Civ.Code, §§ 2233, 2234.—Baumann § y: 
Harrison, 115 P.2d 530. 

App.D.C. Where a trustee purchases 
an incumbrance on trust property at a 
discount, he may not recover from the 
trust estate more than the’ amount 
which he paid ‘with interest, and if 
he resells it at a profit, he is aceount- 
able to the beneficiaries for the profit, 
since it is against public policy to per- 
mit a trustee to make a profit for him- 
self from a transaction so closely con- 
nected with administration of’ trust.— 
Warll v. Picken, 113 F.2d 150. 


That others may purchase an incum- 
brance on trust property and take full 
advantage of their bargain, that cestui 
que trust has not the means to do so, 
or that the trustee might do so if he 
were not the trustee, does not destroy 
trustee’s obligation of undivided loyal- 
ty to the trust and permit him to pur- 
chase incumbrance for purpose of mak- 
ing a_ profit, since by accepting the 
trust he disqualifies himself to accept 
such a bargain, and the disqualification 
continues while the trust remains.— 
Earll v. Picken, 113 F.2d 150, 

The purchase by a trustee of an in- 
cumbrance on trust property is not 
a nullity, nor does trustee forfeit to 
the estate the funds with which it is 
made, but the law assumes that the 
trustee buys the incumbrance for the 
benefit of the trust, his purchase is 
regarded: as an advancement for :the 
benefit of the trust, and he obtains a 
lien against the trust property and is 
regarded as trustee of the incumbrance 
as well as of the property on which it 
+f day isaac v. Picken, 113 F.2d 

A trustee who purchases an incum- 
brance on trust property inay not fore- 
close the incumbrance against the trust 
res, and he may be enjoined from doing 
so, and if an attempted foreclosure’ is 
completed, it is void and the trustee 
continues to hold the property for the 
cestui que trust.—Harll vy. Picken, 113 
W.2d 150. 

A trustee who buys a claim against 
‘the trust at a discount and enforces it 
in full is guilty of a breach of trust 


belongs to the trust.—Harll v. Picken, 
113 F.2d 150. ait OFT XK 

, A trustee is permitted to do no act 
inconsistent with the trust relation, 
and whatever rights he may acquire 
‘by the purchase of an incumbrance on 
trust property or other dealing with 
trust property are subordinate to it 
and must be exercised. consistently with 
it.—Earll v. Picken, .113 F.2d 150. 

A trustee who purchased second trust 
deed note at a discount must be held 
to have purchased note on behalf of 
trust, and discount inured to its benefit, 
and effect of transaction was to wipe 
out trust deed and leave property un- 
incumbered except for prior trust deed 
and trustee’s claim for advances made 
on behalf of trust, and that claim con- 
stituted a general equitable lien subor- 
dinate to trust relationship enforceable 
against the trust consistently with its 
continued existence.—EKarll v. Picken, 
113. F.2d 150. 

Where trustee purchased second trust 
deed note at a discount, attempted fore- 
closure without consent of court or 
beneficiaries was not a valid enforce- 
ment of trustee’s lien, but trustee was 
not without remedy, since he could have 
reimbursement from income of trust, 
and if that was insufficient he could 
apply to the court to obtain satisfac- 
tion from the trust res, and that could 
be allowed under appropriate. safe- 
guards.—Earll v., Picken, 113 F.2d 150. 

Where trustee purchased second trust 
deed note at a discount and attempted 
to foreclose trust deed without consent 
of court or beneficiaries, purchase of 
property at foreclosure sale without 
permission of court or informed. con- 
sent of beneficiaries, whether by trus- 
tee or his wife, was a breach of trust. 
—Warll vy. Picken, 113 F.2d 150. 

Even if trustee’s purchase of trust 
property at his own foreclosure sale 
as part of his unauthorized attempt 
to enforce his personal lien was mere- 
ly voidable, there was no ratification by 
beneficiaries, where beneficiaries merely 
suspected that holder of trust deed note 
bore some relation to trustee, and 
they suffered deficiency judgment to go 
against them by default and later con- 
veyed property to holder in satisfac- 
tion of judgment.—Harll y. Picken, 113 
F.2d 150. 


Ind.App. One who occupies a posi- 
tion of trust and confidence towards 
another person cannot acquire title at 
tax sale to property of such other per- 
son which is the subject-matter of such 
relationship._Kelley,, Glover & Vale 
Realty Co. vy. Bruck, 33 N.E.2d. 777, 
rehearing denied 35 N.H.2d 120. 

Ind.App. The rule that one who oc- 
cupies a position of trust and confi- 
dence towards another person cannot 
acquire title at tax sale to property 
of such other person, which is the sub- 
ject-matter of such relationship, ap- 
plies in cases where one occupying a 
position of trust and confidence by do- 
ing an act which equity and good con- 
science requires that he not do, in view 
of the fiduciary position he occupies, 
or by failing to do an act which equi- 
ty and good conscience require that he 
do, ereates a situation whereby he may 
by acquiring the very property which 
is the subject-matter of the relation- 
ship, unjustly enrich himself at the 
expense of the person who has rested 
faith and confidence in him,—Kelley, 
Glover & Vale Realty Co. v. Bruck, 35 
N.E.2d 120, denying rehearing 33 N.H. 
20. 707. 

Ohio. A trustee must not sell to 
himself, as trusvee, property in which 
he has a personal interest of such sub- 
stantial nature that it might affect his 
judgment.—Haggerty v. Squire, 28 N. 
B.2d 554, 137 Ohio St. 207, reversing 
26 N.E.2d 603, 63 Ohio App, .300. . 

A trustee may pay off to himself in- 
debtedness secured by lien on property 
only provided. such debt is not in 
distress or inadequately secured.—Hag- 
gerty v. Squire, 28 N.H.2d 554, 137 
Ohio St. 207, reversing 26 N.E.2d 603, 
63 Ohio App. 300... _ 
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with others, since what a fiduciary may 
not do singly, he may not participate 
in doing.—Haggerty v. Squire, 28 N.B. 
2d 554, 137 Ohio St. 207, reversing 26 
N.W.2d 608, 68 Ohio App. 300.- 

Where land company purchased real- 
ty and borrowed full purchase price 
and additional sums from bank, and 
bank took title in its mame as secur- 
ity, and thereafter deeded the realty to 


» itself as trustee, and participated with 


land company in creating a trust in 
which the realty was made the basis 
of security for the issuance of land 
trust: certificates in an amount more 
than 50 per cent. in excess of purchase 
pee of realty, and more than double 
oanable value, and bank participated 
with’ land company in sale of certifi- 
cates through a broker without dis- 
closing their value, and _ distributed 
proceeds of the sale by repaying to 
itself its loan in excess of purchase 
price, bank was guilty of such self- 
dealing and disloyalty as to make 
transaction and trust void ag to holders 
of certificates —Haggerty v. Squire, 28 
N.H.2d 554, 137 Ohio St. 207, reversing 
26 N.E.2d 603, 63 Ohio App. 300. 
Pa.Com.Pl. A trustee violates its 
duty to the trust estate: if it sells to 
itself as trustee a participating inter- 
est in a mortgage which it owns in- 
dividually.—In re Steed, 56 Montg. 275. 
Where a trust estate has suffered 
no loss or depreciation in value be- 
cause, of ‘such breach of trust, and 
where the trustee has not made a 
profit, and where no profit would have 
accrued to the trust estate if there had 
been no breach, the trustee will not be 
penalized.—In re Steed, 56 Montg: 275. 
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tiLApp. Where a fiduciary relation- 
ship exists, the burden of proof is on 
beneficiary of an instrument executed 
during the existence of such relation- 
ship to show the fairness of the trans- 
action, that it was equitable and just 
and that it did not proceed from undue 
influence, and guch rule applies to con- 
tract between attorney and client made 
durizz existence of such relationship 
and afterwards attacked by the client. 
—McKeown vy. Pridmore, 35 N.B.2d 
376, 310 Ill App. 634. 

Important factors .in determining 
whether a particular transaction be- 
tween beneficiary and fiduciary is fair 
include a showing by the fiduciary 
that he made a full and frank disclo- 
sure of all relevant information which 
he had, that the consideration was ade- 
quate, and that the beneficiary had 
independent advice before completing 
the transaction.—McKeown v. Prid- 
more, 35 N.H.2d 376, 310 Dll.App. 634. 

Kan. A fiduciary owes duty to deal 
fairly with beneficiary and communi- 
cate to him all material facts which 
fiduciary knows or should know in con- 
nection with transaction, which may be 
set aside if he fails to do so.—Nelson 
v. Gossage, 107 P.2d 682, 152 Kan. 
805, 

A transaction between beneficiary and 
his. “fiduciary”, which term includes 
trustee under express trust, guardian, 
executor or administrator, as to matters 
within scope of fiduciary relation, is 
voidable, unless it is fair and reason- 
able and assented to by all parties 
beneficially interested, with knowledge 
of their legal rights and all relevant 
facts which fiduciary knows or should 
know, and parties are of competent 
age and understanding and not sub- 
jected to undue influence—Nelson_ y. 
Gossage, 107 P.2d 682, 152 Kan. 805. 

Kan. A conveyance by beneficiary to 
his fiduciary .may .be set aside for 
fraud, duress, or undue influence.—Nel- 
son vy. Gossage, 107 P.2d 682, 152 Kan. 
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Kan. Corporations’ bonds, purchased 
by trust company at par or other 
agreed prices on condition’ that corpo- 
rations pay such -company © specified 
rates or amounts of commission for 
financing issuance. of bonds, which 
were sold by such company, as. trustee 
under trust agreement, to trust estate 
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Ariz. A statutory trustee, like | 
trustees, is bound by limitations p 
upon him in order or instrument 
pointing him.—Darrow y. Van Bu: 
110 P.2d 216. Foie 
Cal.App. Generally, such langu: 
that of provision in declaration of t: 
that trustee shall not be responsi 
or liable for acts of agent, app 
by trustee pursuant to trustor’s d 
expressed in declaration, after trus' 
death, applies generally to ag 
torts against third persons, and S 
cannot, either singly or in con ction 
with trustee, limit trustee’s 2 Dili 
for such torts in any manner-—Whi 
y, Citizens Nat. Trust & Savings Ba 
of Los Angeles, 116 P.2d 117. ta 
Trustor’s grandchildren, named 
beneficiaries of trust to secure tru 
indebtedness to trustee bank i 
declaration expressing trustor’s wish 
that trustee appoint such beneficiarie 
father, in whom trustor had great « 
fidence, as agent to manage trust pro 
erty after trustor’s death as he hi 
theretofore, cannot successfully ¢ 
plain in action against trustee for ac 
counting of rents, collected by su 
agent and appropriated to his, OWN Ge 
that trustee was negligent in selecti 
him as agent.—White v. Citizens Ne 
Trust & Savings Bank of Los Ange 
116. Baral 17, { eo 
A trust agreement, executed pr I 
to secure trustor’s indebtedness t a0 
tee bank, without imposing any acti 
duties on trustee until trustor’s ¢ 
whereupon trustee was to assume f 
management and control of trust ¢o1 
pus, and expressing trustor’s wish that — 
his son be appointed by trustee as _ 
agent to manage trust property after 
trustor’s death, created purely ‘‘holding 
trust” for trustor’s lifetime, with reser- _ 
vation of management of trust estate 
to trustor until his death, after whi 
his son should take his place in su 
management, and become exclusively r 
sponsible for performance of his duties 
as was trustor until his demise.—White 
v. Citizens Nat. Trust & Savings Ba 
of; Los Angeles, 116 P.2d:117. ya 
Md. Every case involving questio 
an implied power of trustee must be ~ 
decided in the light of the peculiar facts — 
and the controlling purpose of the court 
must be to ascertain the intention of the 
creator of the trust.—Reyoc Co. y. 
Thomas, 16 A.2d 847. ys 
Md. Generally, the powers lodged in 
a trustee by will, or by any other in- ~ 
strument creating a trust, should be © 
strictly construed, and where the power 
and duties of the trustee are limited 
by the terms of the instrument creating. 
the trust, neither the trustee nor the . 
court, under whose jurisdiction the r 
trust is administered, can_ exercise any 
others.—Stengel v. Royal Realty Corpo- q 
ration, 17 A.2d 127. ; 
Certain powers incident to the office 
of a trustee, though not specifically  — 
given. by. the instrument, such as a é 
will, creating the trust, may be implied. r 
—Stengel v. Royal Realty Corporation, 
17 A.2d-127. 
Mass. If a father was holding shares 
in a real estate trust as trustee for his 


os 
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ah 


= § 526 
By son, father, in absence of a reserva- 
: tion to revoke or alter, had no power 
to control, manage, or dispose of 
; shares except in compliance with terms 
of trust.—Rock y. Rock, 33 N.B.2d 978. 
809 Mass. 44. 
- NJ.Ch. A will should be a law to 
executors and trustees, from which 
they are not warranted in swerving 
unless under the direction of the court 
of chancery, the orphans’ court, or 
some such proper judicature.—First 
Camden Nat. Bank &. Trust Co. v. 
Wilentz, 19 A.2d 648, 129 N.J.Eq. 333. 
- N.Y.Sup. Declaration of public poli- 
cy under statute relating to testamen- 
tary trusts and providing that at- 
tempted grant to testamentary trustee 
of exoneration from liability for fail- 
ure to exercise reasonable care, dili- 
ence, and prudence shall be void, does 
not apply to inter vivos trusts. De- 
edent Hstate Law, § 125.—Application 
f Central Hanover Bank & Trust Co, 
een): 26 N.Y.S.2d 924, 176 Misc. 


183.- 
Provision of inter vivos trust that 
trustee shall be excused from account- 
- ing to any one but grantor for acts 
of trustee performed during grantor’s 
lifetime does not offend “public poli- 
cy’ and is not illegal in absence of 
onstitutional or statutory restraint.— 
Application of Central Hanover Bank 
& Trust Co. (Momand), 26 N.Y.S.2d 
4, 176 Mise. 183. \ 
A clause of will, directing 
hat neither executors nor trustees 
should be held liable for any act done 
yr suffered to be done by them in good 
ith harmonized with the entire will, 
s not an enlargement of the powers 
f the trustees but a limitation of lia- 
_ bility—In re Rushmore’s state, 21 
 N.Y.S.2d 626. 
j ‘ Provision of will that none 
of the trustees should be held pecuniar- 
y liable for any loss to or diminution 
in the estate not arising from their 
granted to 
y from any 
and all pecuniary liability resulting 
from their acts and conduct in evalu- 


_ fort’s Estate, 29 N.Y.S.2d 166, 176 


Mise. 807. 


from liability for certain acts to be 
against public policy had no applica- 
tion to will of a testator whose death 
- occurred prior to enactment of the 
- provision. Decedent Hstate Law, § 125. 
—In re Comfort’s Estate, 29 N.Y.S.2d 
~ 166, 176 Mise. 807. 
-— -N.Y.Sur. A clause of will contended 
as vesting final and absolute discretion 
and power to allocate in trustee violat- 
ed section of Decedent Hstate Law de- 
elaring clause giving fiduciary power to 
make binding and conclusive fixation 
for purpose of distribution and alloca- 
tion ‘contrary to public policy. De- 
cedent Hstate Law, § 125, subd. 2.--In 
re Farley’s Wstate, 29 N.Y.S.2d 221, 176 
Mise. 772. 

Tex.Civ.App. The power of widow, 
as independent executrix and trustee 
under husband’s will, to incumber 
property of the estate other than her 
one-half community interest, depended 
on terms of the will.—Parks v. Purnell, 
144 S.W.2d 599. 
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Ark. Where will creating trust for 
‘benefit of testator’s widow provided 
that executor, who was testator’s son, 
should make an annual inventory of 
proceeds received from rents and prof- 
its and the actual and necessary ex- 
penses of payment of taxes and legacy 
paid to widow monthly and file it 
among testator’s real estate papers so 
that all concerned might see and inves- 
tigate it, and recited that it was tes- 
tator’s intention that there be no more 
probation of his affairs than necessary, 
testator intended that executor should 
take charge of the trust estate and 
operate it as trustee without account- 
ing therefor to probate court, but only 
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to interested parties.—Hastings v. Jack- 
son, 148 S.W.2d 305.. ; 
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~ Pa. Under wil! directing that testa- 
tor’s son. should be elected president 
of coal company constituting part of 
corpus of trust, and that in event of 
his death, court should appoint some 
suitable and competent person “‘to suc- 
ceed to the trust”, it was not intended 
that substituted trustee should succeed 
to presidency of coal company, but 
only ‘succeed to the trust” 
a substituted trustee could properly 
delegate duties of president of coal 
company to another,—In re Barnes’ 
Hstate, 14 A.2d 274, 339 Pa. 88. 

Pa. A testamentary trustee would 
have right to appoint a real estate 
agent to collect rents on realty belong- 
ing to the estate or an agent to attend 
to repairs.—In re Quinn’s Estate, 21 
A.2d 78, 342 Pa. 509. 

Pa.Orph. Trustees may properly em- 
ploy expert real estate agents to col- 
lect rentals and manage multiple-ten- 
ant buildings of special character re- 
quiring skilled and competent service 
such as a fiduciary would normally be 
unable to render.—In re Romberger’s 
Hstate, 39 D. & C. 604. e: 
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D.C.Pa. The equitable duties volun- 
tarily assumed by one of co-trustees 
included duty to submit to jurisdic- 
tion of state where trustees and bene- 
ficiary were resident at time trust was 
created, the beneficiary and other co- 
trustee still being resident there, and 
wherein proceedings relative to admin- 
istration of the trust had been insti- 
tuted.—Equitable Trust Co. v. Schwe- 
bel, 40 F.Supp. 112. 

D.C.Pa. Where at time inter vivos 
trust reserving to beneficiary income 
from six per cent. mortgage securities 
covering six parcels of Philadelphia, 
Pennsylvania, real estate, was created, 
beneficiary and both co-trustees were 
residents of New Jersey and one of 
co-trustees, being a practicing attorney 
in Philadelphia, was accorded active 
management of trust properties, and 
such trustee thereafter changed his 
residence to Philadelphia, trustee who 
had been accorded active management 
of trust property would be enjoined to 
submit himself to jurisdiction of chan- 
cery court of New Jersey for deter- 
mination of further matters pertaining 
to the trust.—Equitable Trust Co. v. 
Schwebel, 40 F.Supp. 112. 

Ill. Trustees hold title jointly, and 
to vote corporate stock must act joint- 
ly, either in person or by proxy.— 
People ex rel. Courtney y. Botts, 34 
aoe 403, 376 Ill. 476, 184 A.L.R. 


N.Y.Sur. Where testator created 
residuary trust with instructions to 
pay net income to testator’s brother, 
and authorized corporate trustee and 
two individual trustees to advance from 
principal or corpus of trust such 
amount as should be necessary for 
beneficiary’s health or enjoyment, and 
provided that control of trustees should 
be absolute and that majority should 
decide all questions, but the two indi- 
vidual trustees filed renunciations and 
the corporate trustee was appointed by 
appropriate decree pursuant to agree- 
ment of life tenant, his attorney and 
other counsel in a prior proceeding, all 
the powers, authority and discretion 
set forth in the will in respect of an 
invasion of principal, were vested in 
the sole remaining trustee, and benefi- 
ciary was “estopped” to question the 
powers of such trustee.—In re Bret- 
sone Estate, 29 N.Y.S.2d 219, 176 Mise. 

N.C. Trustee under will of deceased 
owner of stock in corporation had no 
authority to bind his co-trustees con- 
cerning reorganization of the corpora- 
tion.—Patterson v. Henrietta Mills, 12 
§.H.2d 686, 219 ley eal 
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Ill.App. Where two or more per- 
sons are named as trustees and one 
or more of them fails to become trus- 
tee or dies, resigns, is removed or 
otherwise ceases to be trustee, powers 
conferred upon trustees can properly 
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be exercised by remaining trustees un- 
less otherwise provided by trust.— 
Home for Destitute Crippled Children 
v. Boomer, 31 N.H.2d 812, 308 Ill. 
App. 170. : 

It is only when terms of power cre- 
ating trust imperatively require va- 
eaney in office of trustee to be filled 
that acts of surviving trustees will 
be held invalid——Home for Destitute 
Crippled Children v. Boomer, 31 N.E. 
2d 812, 808 Ill.App. 170. % 
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Cal.App. Where contract of employ- 
ment of attorneys related to all four 
trusts for which trustees were acting, 
partial payments were made to attor- 
neys by trustees on behalf of all trusts 
and services were performed as to all 
trusts, and all of the trusts in behalf 
of which trustees negotiated the em- 

loyment contract received benefits 
herefrom, the liability imposed upon 
the trusts for the attorneys’ services 
was both joint and several. Civ.Code, 
§ 1659.—Olson v. Foster, 109 P.2d 388. 

Fla. Where national bank, under 
eontract with county and local bank, 
furnished securities necessary to enable 
local bank to become depositary of 
county road bond fund, the national 
bank, even if it was a cotrustee of the 
local bank, could not be held legally 
liable for the act of the local bank.— 
Okeechobee County. v. Florida Nat. 
Bank of Jacksonville, 1 So.2d 263, 145 
Fla. 496. 

A trustee is not liable to beneficiary 
for breach of trust committed by a co- 
trustee.—Okeechobee County v. Florida 
Nat. Bank of Jacksonville, 1 So.2d 263. 
145 Fla. 496. 

Pa. Where one of testamentary co- 
trustees in his individual capacity 
owned a majority interest in realty 
as a tenant in common with trust es- 
tate, and as an individual managed 
properties and collected rents and from 
time to time remitted to trust estate 
what he stated was its share thereof, 
and a shortage in his rent collections 
was disclosed, other cotrustee was not 
guilty of negligence and liable to sur- 
charge for shortage in rent. collections, 
but rather breach of duty was that of 
cotrustee managing the properties.—In 
tigen Wstate, 21 A.2d 78, 342 Pa. 


Va. A cotrustee who participates in 
breach of trust, or approves or acqui- 
esces in or conceals a breach, or fails 
to exercise reasonable care, and the 
like, is jointly and severally liable for 
any loss sustained by the trust estate. 
—Willson v. Kable, 15 S.E.2d 56, 177 
Va. 668. 

§ 536 


C.C.A.Ind. A gas company which 
was authorized, as trustee, to supply 
gas to city which had right to take 
over gas company’s property as succes- 
sor trustee had the power to secure 
what utility property was necessary or 
appropriate to enable company to en- 
gage in the gas business and to sup- 
ply the city with gas—Chase Nat. 
Bank of City of New York v. Citizens 
Gas Co. of Indianapolis, 113 F.2d 217. 
Certiorari granted City of Indianapolis 
vy. Chase Nat. Bank of City of New 


-York, 61 °8.Ct. 73, -61°S.Ct/'74, ‘Chase 


Nat. Bank of City of New York vy. 
Citizens Gas Co. of Indianapolis, 61 
S.Ct. 74, and Chase Nat. Bank of City 
of New York v. Indianapolis Gas Co., 
61 S.Ct. 74. 

Conn. Whether a power to exercise 
a discretion given to a trustee will 
pass to a successor trustee is ordinari- 
ly a question of intention as disclosed 
in the instrument creating the trust.— 
South Hnd Bank & Trust Co. v. Hur- 
witz, 21 A.2d 407, 128 Conn. 204. 

Where the instrument creating a 
trust contains no provisions indicating 
that creator reposed a special confi- 
dence in the named trustee and the ex- 
ercise of discretion conferred on the 
trustee depends on a determination of 
facts which a successor can properly 
make, and a court of equity can review 
to see whether he acted within scope 
and in proper exercise of the authority 
given, the power will usually be held 
one which passes to a successor trus- 


ne 


e—South End Bank & Trust Co, y. 

_ Hurwitz, 21 A.2d 407, 128 Conn. 204, 
, Where instrument whereby grantor 
_ purported to transfer property to him- 
self as trustee contained agreement to 
convey the property to grandson if and 
when grandson reached the age of 36 
years, and if trustee should deter- 
mine at that time that grandson was 
qualified to manage the property, and 
if grandson was personally deservant 
of the transfer of the property to him, 
the trustee’s power to exercise discre- 
tion was left too indefinite and uncer- 
tain to pass to suecessor trustee, since 
neither successor trustee nor court 
could know whether a decision by 
successor that grandson was or was 
not personally deservant would carry 
out intention of grantor.—South End 
~Bank & Trust Co. v. Hurwitz, 21 A.2d 
407, 128 Conn. 204. , 

Where grantor transferred property 
to himself as trustee by instrument 
containing agreement to convey the 
property to grandson in event certain 
conditions were satisfied, but trustee’s 
power to determine whether grandson 
was entitled to the property was left 
too indefinite and uncertain to pass to 
successor trustee and aside from hold- 
ing and managing the property, no 
function other than that involved in 
decision whether grandson was enti- 
tled to property would_devolve on suc- 
cessor trustee, the trust’ failed on trus- 
tee’s death.—South End Bank & Trust 
ce v. Hurwitz, 21 A.2d 407, 128 Conn. 

Where grantor transferred property 
to himself as trustee by instrument 
containing agreement to convey prop- 
erty to grandson in event certain con- 
ditions were satisfied but  trustee’s 
power to exercise discretion as ex- 
pressed in the written instrument was 
left too indefinite and uncertain to 
pass to successor trustee, alleged oral 
statements of grantor at time of exe- 
cuting instrument, as to grantor’s love 
for his grandson, his desire that 
grandson should have the property, 
and his intent that there should be a 
successor trustee would not, other con- 
siderations aside, remedy defect in 
written instrument and would not give 
any right to successor to determine 
whether grandson was qualified to re- 
ceive the property.—South End Bank & 
Trust Co. vy. Hurwitz, 21 A.2d 407, 128 
Conn. 204. 

Ill.App. Where testamentary trustees 
were expressly authorized to sell real 
estate and to execute proper deeds of 
conveyance therefor and trustees. em- 
ployed real estate agent to consum- 
mate sale which was done and court 
authorized and directed trustees to pay 
real estate agent, successor trustee 
took over the management of trust to- 
gether with obligations chargeable 
thereto and was obliged to pay broker 
out of trust funds, although successor 
trustee was not personally liable.— 
Newby v. Kingman, 32 N.H.2d 647, 
309 Ill.App. 36. 


Neb. One appointed by county court 
as successor to testamentary trustee 
after resignation thereof was trustee 
and entitled to receive trust assets 
from original trustee within 20 days 
after successor’s appointment. Comp. 
St.Supp.1939, §§ 30-1801 to 30-1803.— 
In re Camp’s Estate, 299 N.W. 528. 

A testamentary trustee, turning over 
all trust assets to successor trustee 
within 20 days after such successor’s 
appointment by county court, is not 
liable to trust beneficiary for assets 
lost because of successor’s failure to 
give bond as directed by such court. 


Comp.St.Supp.1939, §§ 30-1801 to 30-. 


1803.—In re Camp’s Estate, 299 N.W. 
528. 
N.Y.Sur. Whether testator intended 
to limit exercise of specific power of 
investment to original trustees named 
in will must be gathered from language 
of will and circumstances existing 
when will was prepared.—In re Lul- 
ing’s Will, 26 N.Y.S.2d 951, 175 Misc. 
915. ; 

The mere naming by testator of more 
than one individual trustee indicates 
intention to have powers granted to 


ee Ss re 

Bh ae 7 
original trustee pass to successor or 
substituted trustee—In_ re poling 


Will, 26 N.Y.S.2d 951, 175 Mise. 91 
Under will which contemplated that 


‘trust would continue beyond lives of 


original trustees, named three individ- 
ual trustees and contained no provi- 
sions restricting discretionary powers 
to executors and trustees named, sub- 
stituted trustees were vested with same 
discretionary powers of investment as 
original trustees.—_In re Luling’s Will, 
26 N.Y.S.2d Pela de ees 915 


N.Y.Sur. The object of statute, au- 
thorizing allowance of reasonable com- 
pensation to executor of deceased tes- 
tamentary trustee’s will for service 
rendered to trust estate on settlement 
of such executor’s account, was merely 
to correct defect in law and permit 
payment to deceased fiduciary’s per- 
sonal representative, actually paying 
ultimate distributees, of sum equivalent 
to that to which such fiduciary would 
have been entitled had he lived until 
complete termination of trust. Sur- 
rogate’s Court Act, § 257.—In re Hutch- 
inson’s Will, 22 N.Y.S.2d 867, 175 
Misc. 175. 

The executor of deceased testamen- 
tary trustee’s will is not entitled to 
compensation from trust assets for per- 
formance of statutory duty to account 
for decedent’s fiduciary acts before 
termination of trust. Surrogate’s Court 
Act, § 257.—In re Hutchinson’s. Will, 
22 N.Y.S.2d 867, 175 Mise. 175. 

In proceeding by executor of testa- 
mentary trustee’s will to settle trus- 
tee’s account, computation of deceased 
fiduciary’s commissions on basis of 
gross realized increments in value held 
proper. Surrogate’s Court Act, § 285. 
—In re Hutchinson’s Will, 22 N.Y.S.2d 
867, 175 Mise. 175, 


Wash, A trust fund is not part of 
a deceased trustee’s estate against 
which expenses of administration can 
be charged.—In re Brown’s Estate, 110 
P.2d 867. 

Where trustee’s administrator de 
bonis non was permitted to participate 
in accounting proceeding by _ trust 
beneficiary’s administrator against a 
third party, order authorizing the ad- 
ministrator de bonis non to be reim- 
bursed from property under his con- 
trol as administrator regardless of 
whether the property was the proper- 
ty of the estate of deceased trustee, 
or trust property, was erroneous, since 
the expenses asked for could not be 
treated as proper expenses to be in- 
curred by trustee administering trust, 
but were the acts of the administrator 
seeking to protect the interests of the 
estate, and such expenses were not 
properly chargeable’ against trust 
property.—In re Brown’s Hstate, 110 
P.2d 867. 

A trustee’s administrator de bonis 
non in resisting trust  beneficiary’s 
suit to impress a trust upon all the 
assets in the hands of the administra- 
tor is not entitled to be reimbursed 
from funds not belonging to the es-. 
tate but belonging to the beneficiary. 
—In re Brown’s state, 110 P.2d 867. 

Trustee’s administrator de _ bonis 
non, not sufficiently interested to jus- 
tify its defending against trust claims 
at the risk of its own funds and un- 
able to secure the co-operation of 
those interested to avoid possible sur- 
charge for future breach of duty to 
beneficiaries of the estate for failure 
to defend their interests, could pro- 
tect itself by resigning and requiring 
eourt to discharge it of its duty as ad- 
miniStrator.—In re Brown’s Ustate, 
110 P.2d 867. 


§ 538 

N.J.Ch, The court in its capacity as 
universal trustee has inherent power of 
control over all trusts and will, if nec- 
essary, modify the letter of a restric- 
tion in a trust indenture so as to carry 
into effect the: clear, general purpose 
of the trust.—Palisades Trust & Guar- 
anty Co. v. Probst, 16 A.2d 271, 128 
N.J.Eq. 332. 

N.Y.App.Div. The court never loses 
its power to review the use of the 
discretion of a testamentary trustee in 


SRA kd woe acta ae Tt, Sie wei 
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| -§ 540, 
the matter of investment of trust funds, 
and, if need be, to correct any abuse i 

in its exercise, irrespective of how 

large such discretion may be—In re 
Carnell’s Will, 21 N.Y.S.2d 376, 260 
App.Div. 287, affirming 19 N.Y.S.2d 
Bae 174 Misc. 127, affirmed 29 N.H.2d 


N.Y.Sur. It is the function of the 
courts to promulgate rules of proce- 
dure and administration for the guid 
ance Of fiduciaries in the conduct 
trust estate—In re West’s Hstate ) 
N.Y.S.2d 622, 175 Mise. 1044. Ph ae 

Wash. In absence of prescribed 
statutory procedure, a court of equity 
has inherent power to administer trust 
estate and see that it is distributed to — 
persons who are entitled to share in it..." 


and the court may proceed either upon © 
its own motion or upon application o 
trustees or beneficiaries.—State ex rel. 
Pryor y. Paul, 104 P.2d 745. An 
§ 539 MEN) ca” 
Cal. Courts will not attempt to ex- 
ercise discretion which hag been con- — 
fided to a testamentary trustee’ unless rds 
it is clear that the trustee has bheeaae r 
his discretion in some manner.—In re 
Marre’s state, 114 P.2d 586, prior 
opinion 108 P.2d 691. abe oo 
N.¥.Sup. A court should not substi- 
tute its judgment for that of a trustee. 
—Whedon v. Whedon, 27 N.Y.S.2d 689. | 
176 Mise. 504. arg 
The courts will not assume to inter 
fere with the administration of a trust — 
or by order limit, enlarge, or direct 
trustee to disburse or to pay any of 
the principal or income in its posses- 
sion in a trust unless there is fraud 
or arbitrary abuse of discretion by a 
trustee or the refusal or failure to per- 
form its duty—Whedon vy, Whedon, 27 
N.Y.S.2d 689, 176 Misc. 504. 
Pa.Super. Where there was no busi- — 
ness to _be transacted by trustees bu 
care and investment of trust funds an¢ 


testatrix simply gave trustees permis 
sion to leave securities in New Jersey, 
the Orphans’ Court of Philadelphia 
County could direct their productions 
and removal to a safe deposit box 
Philadelphia at any time that it deem- 
ed it advisable or necessary to do so. 
20 P.S. § 832.—Appeal of Courlaend- 
er’s Estate, 18 A.2d 494, 143 Pa.Super. | 


475 


8 540 ‘haa 
Me. Where a fiduciary, whether an — 
executor or a trustee, is in doubt as © 
to the proper performance of his duties, | 
equity court may instruct fiduciary con- 
cerning his duties in administration of 
estate committed to his’ care. Rey.St. 


1930, ¢. 91, § 36, par. 10.~Moore vy. 
Emery, 18 A.2d 781. : 
Me. Where testamentary trustee 


Joined in prayer for instructions con- ~— 
cerning whether stock dividends, frac- 
tional shares and script constituted — 
principal or income of trust, and 
claimed that case might involve circum- 

stances calling for application of a 
rule other than ordinary rule, but set 
forth no facts indicating whether cash 
or dividends held by trustee came with- — 
in any of the suggested exceptions to f 
general rule, court declined to answer — 

questions propounded.—Moore v. Emery, | 


18 A.2d 781 
spendthrift 


Mo.App. Where trust 
provided that it was intended to in- 
sure the beneficiary an income sufii- 
cient for himself during hig life, re- 
gardless of difference of opinion as to 
existence of ambiguity, court properly 
permitted trustee to petition for guid- 
ance as to whether he was authorized 
to use corpus of trust for the support 
of beneficiary.—Brumbaugh v. Young, 
144 S.W.2d 8238. 

N.Y.Sur. The court will not advise 
testamentary trustee.in which stocks to 
invest, but trustee must decide for 
herself whether it is diligent and pru- 
dent to invest in common stocks in 
times of international war and finan- 
cial uncertainties, and any balance not 
invested in nonlegals must be invested 
pursuant to section of Decedent Nstate 


4 —-§ 540 


“Law. _ Decedent Estate Law, §§ 111, 
125.—In re Ascher’s Estate, 26 N.Y.S. 
POetOO0. 175 Misc’ (9430 

N.C. In the exercise of the. super- 
-visory power of courts of equity over 

trusts, trustees and those interested in 
the administration of trusts are permit- 
ted to apply to the court for plenary 
-and authoritative advice in_ relation 
a thereto.—Johnson y. Wagner, 13 S.E.2d 
esto 299 N.C. 235. a 
~~ ~Pa.Orph. Section 49(e) 2 of the 

Pee riduciariess Act of June 7,..1917,, Pu. 
_ --«447;, as amended by the Act of May 28, 

Peete. Pl. 1037, 20.°R.S,, § 866, ,18.in- 
tended to enable the orphans’ court, 
as in the case of a declaratory judg- 
ment, to decide a question when there 
exists an actual controversy between 
contending parties as to the propriety 
‘of retaining securities received in kind 
by a fiduciary, or where antagonistic 
elaims are present between the parties 
- which indicate imminent and inevitable 
litigation; it is not intended to pro- 
vide for the rendition of purely ad- 
 visory opinions, and, if so_ construed. 
would be unconstitutional.—In re Lee’s 
mostate,, 40 Da & C194... 
_ The orphans’ court is without power 
to advise the guardian of a minor who 
has, at his own request, received dis- 
‘tribution in kind from a decedent’s 
estate under § 49(e) 1 of the Fiduci- 
aries Act, 20 P.S. § 866, upon the pro- 
priety of retaining certain of the 
securities which are not legal invest- 
ments for trust’ funds, where there 
exists no controversy nor the ripening 
seeds of one, the guardian’s petition 
- for advice under § 49(e) 2 of the Fidu- 
ciaries Act, as amended, 20 P.S. § 866, 
being assented to, not only by the 
minor, but by her father, mother, and 
stepfather, and where the obvious pur- 
-_-pose of the petition is to secure insur- 
-_anee or protection to the fiduciary.—In 
re Lee’s Estate, 40 D. & C. 194. 

_ Pa.Orph. The question, whether a 
testamentary trustee should make cer- 
_ tain repairs to real estate in his hands 
should be decided by the trustee in 
the exercise of honest and prudent 
judgment. There is no statutory or 
equitable authority to transfer this re- 
sponsibility. to the Court by a petition 
requesting directions. Demurrer to pe- 
tition sustained.—In re Wertz’ Estate, 
/ 32 Berks 199, 54 York, 52. 

Hf a Tenn. Where an exigency not fore- 
' seen by testator in establishing testa- 
- ~mentary trust occurs, in which trus- 
tee has neither express nor implied 
power to act, trustee, conceiving his 
_ trust to be imperiled, and being with- 
out conferred power to act, should go 

— to a court of equity for relief.—Cowan 
; G Hamilton Nat. Bank, 146 S.W.2d 


§ 550 
Del.Ch. The intent of donor of pow- 
er of appointment, as ascertained from 
the entire language of the trust deed, 
wherein the power was granted, neces- 
sarily governed the scope of the pow- 
er, and determined what, if any, limi- 


rights or interests appointed.—Wilm- 
ington Trust Co. v. Wilmington Trust 
Co., 15 A.2d 153: 

Where the power of appointment giv- 
en by a trust is general, as to the 
quantum of the estate which may be 
appointed, the donee may’ appoint a 
lesser or qualified estate in the prop- 
erty, and it is not necessary to exercise 
the power in its entirety, and to its 
full extent, since the lesser right is 
‘included’ in the greater.—Wilmington 
Trust Co. y. Wilmington Trust Co., 15 
A.2d 153, 


Mass. Where, on trustees’ petition 
for instructions, it was determined 
that trust did not terminate during 
life of testator’s grandson who was 
last surviving annuitant, under will 
providing for distribution among tes- 
tator’s heirs and representatives on 
, termination of trust estate, it was un- 
| necessary to determine as of what date 
" legal heirs were to be. determined or 
who was to be included among them.— 
4 Taylor y. Albree, 34 N.H.2d 601, 309 
Mass. 248, 


N.J.Ch. Equity will give direction 


at ay 


-clared.—First Camden 


tations might be engrafted on _ the- 
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‘for future administration of trusts, and 


will, if possible, preserve and enforce 

with exactness the trusts originally de- 

at. Bank & 

Trust Co. v. Wilentz, 19 A.2d 648, 129 

N.J.Eq. 333. ; “i ; : 
§ 551 - 


Pa.Com.Pl. Trustees permitted mort- 
gages to default in 1926 as to interest, 
principal and taxes. Held: That their 
failure to take steps to, collect the 
mortgages within a reasonable time 
after default was negligence, and they 
would be surcharged for the loss occa- 
sioned thereby.—Thompson y. FitzGer- 
ald, 4 Fay.L.J. 71. —_ 
§ 553 

Tex.Civ.App. A person paying to 
trustee funds which are properly pay- 
able to trustee is not obligated to see 
that funds are properly dealt with by 
trustee and put to a proper use for the 
cestui que trust, in absence of notice 
that trustee intends to wrongfully use 
or apply such funds. Vernon’s Ann. 
Ciy.St. art. 7425b.—Great Southern Life 
Ins. Co. v. Hukill, 151 S.W.2d 603, er- 
ror dismissed, judgment correct. 


§ 556 

Cal.App. The nominal title holder of 
realty, incumbered by a trust deed, 
who upon taking title to realty as- 
sumed obligations of trustee for benefit 
of obligees whose claims were secured 
by trust deed, differed from a mortga- 
gor in possession and was liable for all 
rents and profits received while in pos- 
session of the realty even prior to sale 
thereof under power of sale contained 


in trust deed.—Baumann vy. Harrison, 
115. P.2d 530. 
Cal.App. Generally, trustee’s viola- 


tion of equitable duty, whether fraud- 
ulently or through neghgence, mere 
oversight or forgetfulness, is breach 
of trust, and trustee may .be charged 
with rents, profits and income which 
he never received, but might and should 
have received by exercise of due and 
reasonable care and diligence.—White 
v. Citizens Nat. Trust & Savings Bank 
of Los Angeles, 116 P.2d 117. 
Pa.Orph. A fiduciary who lives in 
trust property must pay a reasonable 
rental for the perid of occupancy.—In 
Te Bennecoft’s Hstate, 19 Leh.L.J. 237. 


§ 558 { 

D.C.N.Y. Where trust indenture, be- 
sides making noncharitable provisions, 
provided that part of income should 
be set aside annually for a foundation 
created for exclusively charitable and 
educational purposes, the income of 
foundation was required to be held 
aS a separate fund by trustee, and 
provisions for foundation were not sub- 
ject to provisions for payment of prin- 
cipal of trust to descendants of grand- 
son of settlor, annuities, bequests, 
taxes, debts, etce., and settlor had no 
control to permit diversion of trust 
fund for foundation to noncharitable 


purposes._Schoellkopf vy. U. S., 36 F. 
Supp. 617. 
Conn. Ordinarily, trustees holding 


property for remaindermen. must see 
that provision is made for insuring 
buildings in their charge against loss 
by fire—wWillis v. Hendry, 20 <A.2d 
$75, 127. Conn. 653. 

Where testator’s house was given to 
trustees to hold and to permit testa- 
tor’s widow to occupy premises during 
her life if she desired, it was primari- 
ly the duty of widow to insure house 
against loss by fire, but if she failed 
to do so trustees could insure house 
and charge premiums against widow. 
—Willis v. Hendry, 20 A.2d 875, 127 
Conn, 653. : 

Under will placing residue of estate 


in a trust and providing for gifts of” 


income to several beneficiaries, trus- 
tees would. be directed to retain resi- 
due, together with any remainders 
that might fall into it, in. one single 
trust and pay out of general income 
the annuities and beneficial payments 
provided for in will, rather than set- 
ting up separate trusts, where it ap- 
peared that dominant intent of testa- 
tor could best be given effect in such 
manner,—Willis vy. Hendry, 20 A.2d 
375,,127% Conn.,,653. 

Ky. The general rule that a trustee, 


S.W.2d 969, 287. Ky. 303. . c 
N.Y. Where’ will provided for sub- 
stitution of named persons as trustees 
of residuary estate on death of testa- 
trix’ husband, and directed payment 
of one half of income of residuary 
estate to a daughter and other half to 
another daughter, and on death of 
either of daughters leaving rr 


issue 
direct. that the principal from which 
my daughter so dying received the 
income shall be forthwith transferred 


to the issue of said daughter per 
stirpes”’, direction to divide trust es- 
tate into separate shares would be im- 
plied from direction to divide income 
between daughters and direction as to 
disposition of principal on death of 
daughter leaving issue, notwithstanding 
that will did not expressly provide 
that upon. death of husband _ trust 
should be divided into separate shares. 
—In re Halsey’s Will, 36 N.H.2d 91, 
286 N.Y. 154, reversing In re Halsey’s 
pstabes 24 N.Y.S.2d 370, 260 App.Div. 
1051. 


N.Y.App.Div. Where contractors’ 
committee took over apartment house 
project and recognized right of build- 
er’s general creditor to share in sur- 
plus after mortgagees’ and mechanics’ 
liens were paid, and creditor in consid- 
eration of such recognition withdrew 
action on note against builder, and 
committee assigned to’ surety on con- 
struction bond given to builder’s lessor 
of land the leasehold and committee's 
mortgage which had been given to re- 
place liens, as security for money ad- 
vanced by surety to committee to com- 
plete construction, and surety under 
agreement with creditor’s knowledge 
took over the property, the transfer of 
leasehold by committee to surety was 
not a violation of duty to hold prop- 
erty in trust for builder’s creditor’ so 
as to entitle creditor to recover from 
surety.—Magida v.' U. S. Fidelity & 
Guaranty Co., 28 N.Y.S.2d 394, 262 
App.Div. 278, 


Where contractors’ committee took 
over apartment house project and rec- 
ognized right of builder’s general cred- 
itor to share in surplus after mortga- 
gees’ and mechanics’ liens were paid 
and creditor in consideration of such 
recognition’ withdrew action’ on note 
against builder and committee assigned 
to surety on construction bond given 
to builder’s lessor of land, the lease- 
hold and committee’s mortgage which 
had been given to replace liens, as se- 
curity for money advanced by surety to 
committee to complete construction, 
and surety under agreement with cred- 
itor’s knowledge took over the proper- 
ty, surety was not liable to creditor be- 
cause of alleged derelictions on part of 
surety’s rental agent, it appearing that 
even if surety were charged with such 
derelictions, surety had a large balance 
due it from money surety had ad- 
vanced.—Magida v. - S. Fidelity & 
28 N.Y.S.2d 


Guaranty Co., 394, 2 
App.Div. 278. Tate we 
N.Y.Sur. The obligations of both ad- 


ministratrix and trustee to take appro- 
priate steps for conservation of. assets 
committed to their care are. identical,— 
In re Valionis’ Estate, 26 N.Y.S.2d 540. 
176 Mise. 110. 

_ RAI. A codicil which proyided that 
it should precede all stipulations of 
will except subdivision requiring trus- 
tee to set up special trust for testator’s 
widow, and which provided that certain 
amount should be paid monthly to wid- 
ow from income of estate, or from 
principal if income proved insufficient, 
did not change scheme or plan of will 
whereby trustee was directed to set up 
such special trust and another special 
trust for other beneficiaries from testa- 
tor’s residuary estate, and such special 
trusts should have been set up at least 
as of date when trust company, as ex- 
ecutor, turned residuary estate over to 


: Hosnital Trust Co., 
to ahiG Sealer her 
- _-D.C.Ill. Where legacies 

- made a lien on certain land immediate- 
ly vested in trustee who had duty to 
hold and protect them until legatees’ 
Tights should ripen into maturity when 
they reached age of 35 years, the ‘trus- 
tee, who took no steps to convert into 
cash or other securities. the lien on 
land which was worth nine times the 
amount of the legacies, was not guilty 
of breach of duty to the legatees.— 

Grodsky v. Sipe, 36 F.Supp. 244. 
Where legacies were placed in trust 
for payment to legatees when they 
reached age of 35 years and the lega- 
cies constituted lien on land in which 
the trustee had an interest as life ten- 
ant, trustee’s failure to sell enough 
land within reasonable time after death 
of testator in 1915 to pay the legacies, 
instead of waiting until 1939 after the 
legatees became 35 years of age when 
much more land was required to be 
sold in order to pay the legacies be- 
cause of depreciation in value of the 
land, did not constitute a breach of 
duty on the part of the trustee to par- 
ties who had contingent remainder in- 
terests in the land.—Grodsky v. Sipe, 
36 F.Supp. 244. . : 
§ 562 


N.Y.Sur. The rule preventing an em- 
bezzling fiduciary from participating 
in any benefits from the trust which 
he has wronged until he has complete- 
ly repaired his defalcations is based 
on theory that the trustee is to be 
treated as having received his share by 
anticipation._In re Van Nostrand’s 
Will, 29 N.Y.S.2d 857, 177. Mise. 1. 

Where testamentary trustee, who had 
an interest in testator’s estate, em- 
bezzled property from trust created 
under testator’s will, immediately upon 
the making of the defalcations an equi- 
table lien was impressed upon any 
rights which trustee possessed in_es- 
tate, and such rights were, in_ effect, 
forthwith appropriated by equity for 
purpose of accomplishing partial resti- 
tution of trustee’s misappropriations, 
and the share to which trustee would 
otherwise have been entitled would be 
deemed to have vested in other dis- 
tributees for purpose of pro tanto 
reparation of defalcations and. those 
claiming through trustee had no in- 
terest in distribution of trust property. 
—In re Van Nostrand’s Will, 29 N.Y.S. 
Bashl elute Mise. 1; 

Or. In order to justify the surcharg- 
ing of the testamentary trustee’s ac- 
count, it is not necessary that there 
be proof either of fraud or intentional 
wrongdoing in handling of trust estate. 
—Driver v. Blakeley, 107 P.2d 524. 

Wis. A trustee liable for breach of 
trust should have possession and con- 
trol.—First Wisconsin Trust Co. v. Wis- 
consin Department of Taxation, 294 
N.W. 868, 237 Wis. 135. 


v 
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D.C.Md. Under Maryland law, trust 
company can deposit trust funds with 
itself, and can use such funds for its 
own purposes, and for Joans and in- 
vestments, subject to obligation of re- 
payment on demand.—Safe Deposit & 
Trust Co. of Baltimore v. Magruder, 34 
F.Supp. 199. 

Iowa. The degree of care which trus- 
tees are required to exercise in select- 
ing banks for safekeeping funds of the 
trust estate is that degree of care which 
prudent men use in the direction of 
their own affairs.—In re State Bank of 
Central City, 294 N.W. 260... 

Trustees may be held responsible for 
loss of funds because of the failure of 
a bank in which they have deposited 
funds of the trust estate if the unsafe 
condition of the bank was known to 
the trustees or might have been known 
by the exercise of ordinary diligence, 
—In re State Bank of Central City, 294 
N.W. 260. 


§ 569 
C.c.A.Ark. A trustee is subject to 
personal liability on a contract made 
by him in the course of the adminis- 
tration of the trust, in absence of a 
statute to contrary or a provision in 


bil 


ity, but such y en | 
as to negotiable inst nts, by the 
Dig. Ark. § 
merce Bank & Trust Co, v. Howe, 113 
F.2d: 893. bi gheght y 

Mo.App. One dealing with holder of 
commercial paper, with actual knowl- 
edge or constructive notice that such 
holder is agent or trustee of another, 
must inquire into holder’s authority 
and deal with him as agent or trustee, 
not as owner of paper.—Luechtefeld v. 
Marglous, 151 S.W.2d 710. 
_ Ohio App. Where committee, consist- 
ing of officers of organization for dis- 
abled veterans, set out to raise trust 
fund for organization, and committee 
employed solicitors, and special fund 
was collected from testator and others 
with agreement that, if contributors 
requested, contributions would be re- 
turned from first part of trust fund 
collected in national campaign, and 
during testator’s lifetime no demand 
was made for return of contribution, 
testator’s executrix could not recover 
contribution from organization, either 
on theory that committee was author- 
ized as agent to incur debts for or- 
ganization, or that committee as trus- 
tee could bind organization, since a 
trustee can not bind the cestui que 
trust.—Crane v. Disabled American Vet- 
erans of the World War, 31 N.E.2d 116. 
66. Ohio App. 259. 


§ 570 
©.C.A.Mass. 


A trustee is personally 
liable on any contract unless he ex- 
pressly contracts out of such liability, 
and addition of word. ‘trustee’ and 
mention of name of trust is not suffi- 
cient to limit such liability—Hamlen 
v. Welch, 116 F.2d 413. 

Iu.App. A trustee is liable in his 
representative capacity where a lien is 
created on the trust estate in pursuance 
of express authority given in the trust 
instrument.—Newby v. Kingman, 32 
N.H.2d 647, 309 Ill.App. 36. 

N.Y. Generally, where the liability 
claimed is not based on any obliga- 
tion of the settlor, executory contracts 
made by trustees on a new and inde- 
pendent consideration, tlepugh made 
for the benefit of the trust’ estate, cre- 
ate a personal obligation on the part 
of the trustees as to third persons, who 
may not look to the trust estate to 
satisfy their obligations.—East River 
Sav. Bank v, Samuels, 31 N.H.2d 906, 
284 N.Y. 470, reversing 20 N.Y.S.2d 
664, 259 App.Div. 870. 

Wash. Where under a contract be- 
tween stockholders of a failing corpo- 
ration and creditors thereof, appointing 
a creditors’ committee to direct oper- 
ation of corporation, the trust estate 
thus created could contract for itself, 
members of creditors’ committee were 
not personally liable for goods sold 
and delivered to corporation during 
their administration of its affairs under 
general rule that where trust estate is 
incapable of contracting, the contract 
made by trustee purportedly on behalf 
of estate is the personal undertaking 
of trustee.—Terminal Trading Co. v. 
Babbit, 109 P.2d 564. ; 

A trustee cannot charge the trust 
estate by his executory contract unless 
authorized to do so by the terms of the 
instrument creating the trust, and up- 
on any contract made without such 
authority the trustee is personally lia- 
ble.—Terminal Trading Co. yv. Babbit, 
109 P.2d 564. 

Where creditors’ committee was by 
terms of contract, whereby committee 
wag appointed, specifically authorized 
to buy supplies and materials for car- 
rying on business of failing corpora- 
tion for and in the name of, and as 
the obligation of the corporation, mem- 
bers of committee were not personally 
liable for goods subsequently sold and 
delivered to the corporation on the the- 
ory that as trustees they were personal- 
ly liable upon contract not authorized 
by instrument creating trust.—Terminal 
Trading Co. v. Papo 109 P.2d 564, 
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D.C.Idaho. Where borrower assigned 
to lender borrower’s interest in his fa- 
ther’s estate for purpose of securing 


payment of loans and adv: 


Negotiable Instruments Law. . Pope’s. 
10178.—Mercantile-Com-. 


. ‘ 


* 


ender, amount expended by le 

necessary expense in carrying on 

trusteeship created by the assignment 

contracts was recoverable Tegent sae 
rei 


whether the items included 2 
were agreed to by the borrowe 
mings vy. Langroise, 36 FP.Sup 

Ala, Where deceased’s wido 
as executrix under will which was | 
vacated on contest, and it appeared 
widow’s conduct had been consiste: 


and expenses incidental to widow’s a 
in administering estate and trust es 
lished in will should not be charge 
against child’s share in estate. ¢ 
1923, §§ 5748, 5923.—Hale v. Cox, 2! 
So. 772, 240 Ala. 622, ay, eee 
Fla. In mandamus_ procee 
compel trustees to pay out trust fu 
wherein peremptory writ was award 
trustees had duty to procure adjudic 
tion of rights of parties by app 
court, where trustees in good faith 
lieved that they had a meritorious . 
fense to be adjudicated in the app 
court.—Cone y. State ex rel. Wo! 


estate.—Heinz v. 
Bank & Trust Co., 298 N.W. 7 
Iowa 546. 

Kan. A trust company, prohibite 
by trust agreement, naming it as tru 
tee, from charging any of its overhe 
expenses or any expense attendant 
investment, ‘collection or handling of 
moneys, property or securities, into 
which trust property was converted b: ia 
company, as expenses of trust, was 
guilty of breach of trust in charging — 
portions of its overhead and other ex- 
penses, added by it to prices which it 
paid for such securities or deducted 
from commissions received for financ- 
ing issuance thereof, in fixing prices 
at which it sold securities to trust es- — 
tate—Bayless v. Wheeler Kelly Hagny — 
Trust Co., 109 P.2d 108, 153 Kan. 81, ~ 

Md. Where decedent conveyed lease- 
hold to one of her sons in trust for 
both and thereafter the grantee, with- 
out knowledge of other son, reassigned — 
leasehold to decedent, who subsequent- 
ly reconveyed it to grantee, the other | 
son, who first learned of other convey- _ 
ances after decedent’s death, and who © 
brought suit to have his interest de- — 
creed to him five weeks after decedent’s _ 
death, was not guilty of ‘laches’ in as- 
serting his claim.—Krauch vy. Krauch, 
20 A.2d 719. ; 


} ; 
Mont. Where decree of settlement of 
final account in probate proceedings 
found that there was balance due on 
claims of creditors and the debt was 
earried as a _ trusteeship account, the 
contention that the creditors had 
“waived” the balance due on their “ 
claims was untenable, where they were j 
not parties to the petition for closin es 
the estate.—Montgomery v. Gilbert, 108 
P.2d 616. ‘ss 
Pa. Payment of $48,000 to testator’s 3 
widow who was co-executrix and co- 
trustee under will for support of minor 
child for 2% years was not excessive 
as a matter of law where will express- 
ly directed liberal expenditures for such. 


Pe §: 573 


purpose and testator’s gross estate was 
almost $30,000,000.—In re Crawford’s 
Hstate, 16 A.2d ree 340 Pa. 187, 


573 
} Fla. Trust tusae can only be used 
for the payment of those obligations 
for which the funds are held.—Cone v. 
State ex rel. Woman’s Benefit Ass’n of 
- Port Huron, Mich., 199 So. 43, denying 
rehearing 198 So. ead 144 Pla. 735. 


_. ©.C.A.Mass. Under Massachusetts 
law, ‘trustee signing mortgage note as 
trustee and signing as trustee an in- 

extension of 


o 


aid on such obligations.—Hamlen v. 
Welch, 116 F.2d 413. 

2 In Massachusetts, the provision in 
_. Negotiable Instruments Law that per- 
gon signing instrument for and on be- 
half of principal, or in representative 
eapacity, is not liable on the instru- 


_A trustee who is legally 
_ personally to repay: principal. an in- 
_ terest of mortgage which he assumed 
ag trustee and personally guaranteed, 
as not a mere ‘volunteer’ in paying 
uch obligation from his own funds, 
and debt was primarily a debt of the 
trust estate, and trustee had a right 
to be reimbursed from assets of trust 
eae tamien y. Welch, 116 F.2d 
Mich. As respects adequacy of con- 
sideration for note of trustees of es- 
tate of decedent, given in payment of 
part of indebtedness of partnership 
n which decedent owned a one-fourth 
- interest, in determining issue of trus- 
tees’ liability on note, evidence estab- 
lished that value of one-fourth interest 
in partnership which trustees received 
om estate of, decedent was reasonably 
orth amount of note at time note was 
igned.— Traverse City Depositors’ 
Jorporation v. Case, 297 N.W. 601. 
297 Mich. 304. 
Where bank, which was holder of 
note executed by per tnenrttp accepted 
note of trustees of estate of decedent, 
who owned a one-fourth interest in 
partnership, together with notes of oth- 
er partners, in payment of indebted- 
ah so as to permit 


stitutes sufficient to 
support note. Comp.Laws 1929, § 9274. 
-—Traverse City Depositors’ Corporation 
vy. Case, 297 N.W. 501, 297 Mich. 304. 
Where decedent’s one-fourth interest 
in a partnership was turned over to 
trustees in course of administration 
of estate of decedent, and _ trustees 
gave note to bank, which held note ex- 
ecuted by partnership, in payment of 
decedent’s proportionate share of in- 
debtedness of partnership, and there- 
after from time to time gave renewal 
notes equity would not allow estate 
to escape liability for its proportionate 
share of indebtedness of partnership 
on ground that there was no consid- 
eration for notes because a claim had 
not been filed against the estate. 
Comp.Laws 1929, § 9274.—Traverse 
City Depositors’ Corporation y. Case, 

297 N.W. 501, 297 Mich. 304. 
Tenn. Under will creating spend- 
thrift trust which gave trustee “full 
power to buy, sell, exchange and in- 
vest in properties and securities the 
same as the absolute owner might do”, 
trustee was not authorized to sign re- 
; opening plan under Federal Bank Con- 
i servation Act for a national bank, in 
| which trustee held several shares, and 
to execute a note pursuant thereto and 
pledge securities of estate for its pay- 
ment. Bank Conservation Act, 12 U.S. 
C.A. § 201 et seq.—Cowan vy. Hamilton 

Nat. Bank, 146 S,W.2d 359. 

Under will creating spendthrift trust 
which gave trustee ‘full power to buy, 


TRUSTS 
sell, exchange and invest in properties 
and securities the same as the absolute 
owner might do,” where national bank, 
in which trustee held several shares, 
became insolvent, and a reorganization 
of the bank under Federal Bank Con- 
servation Act was undertaken, trustee 
was without power to sign a reopening 
plan, and to execute a note pursuant 
thereto and pledge securities of estate 
for its payment, without consent of a 
court of equity. Bank Conservation 
Act, 12 U.S.C.A. § 201 et seq.—Cowan 
Ns Hamilton Nat. Bank, 146 S.W.2d 
359 


Where national bank, in which tes- 
tamentary trustee held several shares, 
became insolvent, and a reorganization 
of bank under Federal Bank Conserva- 
tion Act was undertaken, failure of 
testamentary trustee to secure consent 
of court of equity to signing of a re- 
opening plan and to executing a note 
pursuant thereto and pledging secu- 
rities of estate for its payment was not 
excused because of delay incident to 
such a course, where plan was snubmit- 
ted to comptroller in April, and was 
not finally accepted and closed until 
late in Destember. Bank Conservation 
Act, 12 U.S.C.A. § 201 et seq.—Cowan 
pre omg Nat. Bank, 146 S.W.2d 


A testamentary trustee who held 
stock in national bank which became 
insolvent wags under duty to have in- 
voked disinterested court direction be- 
fore signing a plan for reopening of 
bank under Federal Bank Conservation 
Act and executing a note pursuant 
thereto and pledging securities of es- 
tate for its payment, where it was 
questionable whether 100 per cent. as- 
sessment on all stockholders could be 
enforced against the trust, and wheth- 
er, if it could be enforced, it was a 
liability of the trust or of the trustee 


himself. Bank Conservation Act, 12 U. 
S.C.A. i 201 et seq—Cowan vy. Hamil- 
ton Nat. Bank, 146 S.W.2d 359. 


A testamentary trustee, who held 
stock in national bank which became 
insolvent, should have refused to obli- 
gate his trust by signing a plan for re- 
organization of bank under Federal 
Bank Conseryation Act and executing a 
note pursuant thereto and pledging se- 
curities of estate for its payment at 
least until last available moment, when 
demand for such action pp teen hae to be 
imperative to save plan from failure. 
Bank Conservation Act, 12 U.S.C.A. 
201 et seq.—Cowan v. Hamilton Nat, 
Bank, 146 S.W.2d 359. 

575 ; 

Me. Where purpose of three-party 
trust agreement, which was a limited 
one, was fully accomplished, and lim- 
itation imposed upon trustee for nego- 
tiating loans on the basis of sight 
drafts was written into instrument at 
request of bank which was named there- 
in as agency where borrowings of trus- 
tee were to be made, and limitation was 
waived by bank at request of trustee 
and manufacturer, which became the 
sole beneficiary of the trust, trustee 
was not entitled to recover on draft 
which was delivered to bank for collec- 
tion with a bill of lading attached, and 
which recited “net cash ten days from 
arrival,” on ground that bank was lim- 
ited to extending credit to trustee 
against drafts as though they were 
drawn at sight.—Graffam v. Casco Bank 
& Trust Co., 16 A.2d 106. 

N.Y.Sur. A party loaning money to 
testamentary trustee for payment of 
expenses of salvaging trustee’s mort- 
gage investments is entitled to receive, 
and trust is obligated to pay, ordinary 
current return for use of such money, 
which must be paid in first instance 
from any of possible sources available 
and included as first charge on pro- 
ceeds of sale of mortgaged realty when 
liquidated.—_In re Hmmerich’s Will, 23 
N.Y.S.2d 42, 175 Mise. 228. 

§ 576 

Cal.App. Where contract employing 
plaintiffs as attorneys was made by de- 
fendants as individuals at a time when 
defendants were only unit holders in a 
trust but where following defendants’ 
appointment as trustees and while act- 
ing in that capacity, defendants recog- 


‘nized plaintiffs as their attor 


i’ 


j eys 
as attorneys for all unit holders a 


accepted benefits of plaintiffs’ legal 
services, such conduct of trustees 
amounted to a “ratification” of the 


eontract so that attorneys’ action to 
enforce rights under the contract was 
one in equity as to which defendants 
were not entitled to jury trial.—Olson 
v. Foster, 109 P.2d 388. f 
Where contract employing plaintiffs 
as attorneys was made by defendants 
as individuals, at a time when they 
were only unit holders in a trust, it 
was within the scope of defendants’ 
authority, after their appointment as 
trustees, for defendants as trustees to 
avail themselves of plaintiffs’ legal 
services under the existing agreement 
and in doing so they bound the trust 
property to compensate plaintiffs for 
such services. Civ.Code, § 2267.—Olson 
v. Foster, 109 P.2d 388. a 
Where contract employing plaintiffs 
as attorneys was made by defendants 
as individuals at a time when defend- 
ants were only unit holders in a trust 
but after defendants’ appointment as 
trustees they made substantial payment 
to plaintiffs on account of the employ- 
ment contract, there was a “ratification” 
of the contract by the trustees ren- 
dering trust property liable for serv- 
ices rendered by the attorney. Civ. 
Sanne 2267.—Olson v. Foster, 109 P. 


Ill.App. It is common practice for 
trustees to employ attorneys, secre- 
taries and other agents under general 
powers given them in the trust instru- 
ment, and there is no reason why real 
estate broker should not be employed 
to assist in making sale of real estate 
where power of sale is expressly au- 
thorized.—Newby v. Kingman, 32 N.B. 
2d 647, 309 Ill.App. 36. 

Where testamentary trustees were ex- 
pressly authorized to sell real estate 
at either public or private sale and exe- 
cute proper deeds of conveyance there- 
for, trustees had authority to employ 
brokers or other agents to consummate 
such sale and to pay them for their 
services and such employment did not 
constitute a ‘‘delegation of trust pow- 
ers” and such expenses were obligations 
of the trust estate-——Newby v. King- 
man, 32 N.E.2d 647, 309 Ill.App. 36. 

Iowa. A trustee authorized to sell 
realty may employ real estate brokers, 
if necessary and proper in management 
of trust.—In re Duffy’s Will, 298 N.W. 
849, 230 Towa 581. 

Iowa. Where trustee refused to fol- 
low direction of will that he consult 
his sisters in selling realty, and if 
trustee had consulted ’ sisters, who 
eventually purchased realty, it would 
not have been necessary for trustee to 
employ brokers, court properly dis- 
allowed brokers’ commission on trus- 
tee’s accounting.—In re Duffy’s Will, 
298 N.W. 849, 230 aeons 581, 

8 


Cal. If power to “improve” given 
to trustee under inter vivos trust was 
meant to be more than power of rea- 
sonable and careful management by 
trustee, such purpose was not a lawful 
trust purpose, and such provision was 
void from its inception. Civ.Code, 


‘857.—In re Gump’s Estate, 107 P.2d i? 


prior opinion 97 P.2d 301. 
581 
N.Y.App.Div. That trustee turned 
over to life beneficiary the interest on a 
mortgage investment paid by owner of 
the property on which the mortgage 
was a lien constituted no justification 
for trustee’s gross negligence in failing 
to enforce independent obligations of 
owner to pay carrying charges, in- 
cluding taxes, and hence trustee on 
settlement of account would not be 
permitted to charge against trust sum 
which trustee paid out of its own funds 
for land and water taxes in arrears. 
—In re Carlisle’s Will, 26 N.Y.S.2d 
985, 261 App.Div. 1097. 
§ 582 


Pa.Orph. A provision in a deed cf 
trust inter vivos, that any inheritance 
or succession taxes due upon the pass- 
ing of the trust estate be paid from 
corpus so that the life estate shall be 
enjoyed “free from deduction for any 


. 


ly that there 
ect deduction for such 
taxes fro come: the corpus of the 
trust must bear its proportionate share 
of the tax assessed upon the settlor’s 
estate, in accordance with the Act of 
July 2, 1937, P.L. 2762, 20 PS. § 844, 
amending the Fiduciaries Act of June 
7, 1917, P.L. 447, even though as a 
result of the charge upon principal a 
diminution of income may indirectly 
result.—In re McLaughlin’s Estate, 39 
D. & C. 573. 


a ne 


§ 583 

Iowa. Where trustee employed five 
sets of attorneys, successively, without 
any apparent reason for discharging 
any of them, court properly allowed 
$525 to attorneys who actually per- 
formed services in connection with sale 
“and lease of realty, which were the 
only matters about which trustee con- 
sulted attorneys, and refused to ap- 
prove fees of three attorneys who had 
conferred with trustee but whose serv- 
ices were of no value to estate.—In re 
pus Will, 298 N.W. 849, 230 Iowa 


N.Y.App.Div. In an action involving 
declarations of trust naming testator 
as trustee, executors’ attorney who ren- 
dered valuable services for the estate 
was entitled to be compensated only 
to the extent of his services in rela- 
tion to the trust, and for the services 
rendered in behalf of the estate he was 
required to look to the estate for re- 
imbursement.—Chemical Bank & Trust 
Co. v. Williams, 26 N.Y.S.2d 682, 261 
App.Div. 581. 

In an action involving declarations 
of trust naming testator as trustee, at- 
torney for adult remaindermen was not 
entitled to be compensated for sery- 
ices which were solely for the benefit 
of the estate, but the denial of an al- 
lowance was without prejudice to an 
application to the probate court in 
Connecticut.—Chemical Bank & 
Co. v. Williams, 26 N.Y.S.2d 682, 261 
App.Div. 581. 

Pa, $98,750 fees for attorneys 
ployed by testator’s widow who 
co-trustee and co-executrix under will 
were required to be presumed to _ rep- 
resent fair value of services rendered 
in absence of allegation or proof to 
contrary, and were not unreasonably 
disproportionate to gross estate of al- 
most $30,000,000.—In re Crawford’s Es- 
tate, 16 A.2d 521, 340 Pa. 187. 

Pa.Super. A trustee is not a mere 
“stakeholder” but has the duty of de- 
fending the trust and preserving its 
assets, and trustee has a right to de- 
fend the trust by counsel, whose fee 
is a proper charge against the trust.— 
In re Trust Deeds of Smaltz, 17 A.2d 
455, 142 Pa.Super. 463. 

That counsel for trustees, in proceed- 
ings concerning attempted termination 
of trust inter vivos, saw no need to 
prepare separate briefs and make addi- 
tional ora] argument before Supreme 
Court on appeal, did not constitute 
dereliction of duty by trustees, or their 
counsel, such as would entitle attorney 
who represented the minority interest 
of those entitled to trust fund in re- 
mainder in opposing termination of 
trust to payment of tee for his services 
out of principal of trust fund after Su- 
preme Court affirmed decree refusing to 
give effect to instrument intended to 
revoke trust deeds and ordered that 
costs be paid out of principal.—In re 
Trust Deeds of Smaltz, 17 A.2d 455, 142 
Pa.Super. 463. 

If a trustee is guilty of neglect or 
misconduct, and action by one of a 
elass is necessary to protect interests 
of the class in trust fund, the latter’s 
attorney is entitled to a fee from trust 
fund; this being what is ordinarily 
meant by “preserving a fund’.—In re 
Trust Deeds of Smaltz, 17 A.2d 455, 
142 Pa.Super. 463.- 

Where efforts of attorney seekin 
compensation from trust fund paralle 
and incidentally supplement actions of 
trustee or his attorney, and no special 
need for the efforts is shown, they 
eannot be compensated for out of trust 


42 C.J.ANNO,—342 


em- 
was 


‘fund —tIn re Trust ‘Deeds 


Trust’. 


i " 
- aE , 
In’ of Smaltz, 17 
A.2d 455, 142 Pa.Super. 463. _ 

Generally, a trus 
expense | of its administration, and, 
when a claim for counsel fees is made, 
it must appear that services for which 
fees are claimed were necessary; inci- 
dental benefit to cestuis being insuffi- 
cient.—In re Trust Deeds of Smaltz, 17 
A.2d 455, 142 Pa.Super. 463. : 

Pa.Com.Pl. Where a trustee retains 
counsel in order, by litigation, to assert 
title to the trust res, the trustee may 
not be reimbursed from the trust res 
for fees paid to such counsel when such 
litigation is necessitated by the wrong- 
doing of the trustee in its individual ca- 
pacity.— Lessig v. National Iron Bank 
of Pottstown, 57 Montg. 153, affirmed 
20 A.2d 206, 342 Pa. 209. 

The general rule in such case is, 
however, that the trustee may look to 
the trust res for reimbursement for 
counsel fees, where the trustee is guil- 
ty of no impropriety—Lessig v. Na- 
tional Iron Bank of Pottstown, 57 
le AA affirmed 20 A.2d 206, 342 

a. y : 


, 


§ 584 

Pa. Where a son assigned his in- 
terest in his father’s estate to national 
bank and its president as trustees, to 
secure. payment of bonds executed by 
the son simultaneously as part of 
transaction to secure usurious loan 
from the bank, and thereafter bank 
sold the bonds to a holder in due 
course, and subsequently the son 
sought to set aside the assignment be- 
cause loan was usurious, and the 
trustees defended on behalf of the 
bondholder, their expenditure for at- 
torney’s fees was not chargeable to 
trust property, since the _ litigation 
was necessitated by the wrongdoing 
of the bank. 12 U.S.C.A. §§ 85, 86.— 
Lessig v. National Iron Bank of Potts- 
town, 20 A.2d 206, 342 Pa. 209. 


§ 585 

Pa. A trustee was entitled to reim- 
bursement for counsel fees and costs 
paid by trustee in connection with life 
beneficiary’s successful suits against 
corporation to recover interest or divi- 
dends on preferred stock which was 
corpus of trust, notwithstanding that 
trustee refused to act when called upon 
by beneficiary to begin suit against 
corporation, where trustee was not 
guilty of disloyalty, bad faith or negli- 
gence, but acted on advice of counsel 
of recognized high standing not to 
bring suit.—In re Wanamaker’s Trust, 
17 A.2d 380, 340 Pa, 419. 

A trustee was not personally liable 
for counsel fees paid by life beneficiary 
successfully suing corporation to re- 
cover interest or dividends on _ pre- 
ferred stock which was corpus of trust, 
or for additional income taxes which 
beneficiary allegedly was forced to pay 
by virtue of receiving interest or divi- 
dends in a single year instead of each 
year as they accrued, notwithstanding 
that trustee refused to act when called 
upon by beneficiary to begin suit 
against corporation, where trustee was 
not guilty of disloyalty, bad faith or 
negligence, but acted on advice of coun- 
sel ot recognized high standing not to 
bring suit.—In re Wanamaker’s Trust, 
18 A.2d 380, 340 Pa. 419. 

Pa.Super. An attorney, who had rep- 
resented the minority interest of those 
entitled to trust fund in remainder in 
successfully opposing termination of 
trust inter vivos by surviving settlor, 
was not entitled to payment for his 
services out of principal of trust fund, 
where services paralleled those of attor- 
ney for trustees, who defended trust 
against attack, and were not performed 
at request of trustees, and it did not 
appear that but for attorney’s efforts 
fund would have been improperly han- 
dled by trustees or court to which trus- 
tees were responsible—In re ‘Trust 
Deeds of Smaltz, 17 A.2d 455, 142 Pa. 
Super. 463 


§ 586 
N.J.Ch. The New Jersey statute for- 
bidding the allowance of a counsel fee 
except for services rendered by a New 
Jersey lawyer should not be construed 


estate must bear — 


, ek | 


to forbid an allowance for servic 
an attorney of another state, rend 
before the statute took effect. N. 
2;20-9.—Barsotti v. Bertolino, 16 . 
454, 128 N.J.Hq. 363. | Sac 
In proceeding in New Jersey for 
tlement of a trustee’s account, no 
would be allowed for services of ] 
York counsel, rendered after the 
fective date of statute forbidding 
allowance of counsel fee except for ser 
ices rendered by a New Jersey la’ 
during accounting period or in th 
counting proceeding, where nothing 
curred which required the services | 
counsel from New Yor. N.J,.S.A. 
9.—Barsotti v. Bertolino, 16 A.2d 4 
128 N.J.Eq. 363. 

Attorney fee of $1,500 for trustee 
a $1,000,000 trust was, reasonable 
services consisting of telephone con 
sations, one allday conference in 
other state, and the handling o 
counting proceedings anc 
Court, where the accounting procee 
ings included three long sessions wit 
the master who was charged 
sue the account, briefing an 
guing the matters, and _ three 
appearances in court, and the p: 
tion of the usual papers.—Barso 
Besolto, 16 A.2d 454, 128 N. 


Pa.Com.Pl. 


tailed work over a period of two | 
including numerous 
court, consultations, conferences 
the preparation of briefs and othe! 
pers, were required.—In re Media- 
St. Trust Co., 29 Del. 521. ; 
Pa.Orph. In allowing attorneys’ fi 
for legal services rendered to truste 
between which and the life beneficiar: 
there was a dispute arising under 
collateral agreement guaranteeing san 
minimum percentage of income, serv-— 
ices performed for the trusts in its in- 
dividual capacity may not be included, 
and only services rendered the truste 
in its fiduciary capacity in connec 
with the preparation and audit of it 
account may be allowed against th 
estate—In re Stinson’s Hstate, — 
Montg. 253. ane 
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C.C.A.Mass. The relation of “debto: 
and creditor” is possible even thou; 
the debt is between trustee and tr 
estate.—Hamlen v. Welch, 116 F.2d 413. 
_ A trustee’s enforceable right to re 
imbursement for expenses or losses in- — 
curred is an ‘“indebtedness”’.—Hamlen — 
v. Welch, 116 F.2d 413. : 

A trustee is entitled to reimburse- 
ment from trust estate whenever he 
has benefited estate by paying trust 
obligations out of his own pocket, not-— OES 
withstanding that he erroneously sup- 
posed himself to be liable-—Hamlen vy. 
Welch, 116 F.2d 418. \ 


Under Massachusetts law, trustee — 
signing mortgage note as trustee and 
signing as trustee an indenture pro- 
viding for extension of mortgage and 
assumption by trustee was personally 
liable on such obligations, and was 
entitled to reimbursement from trust — 
estate for amounts paid on such obli- 
galonal eee v. Welch, 116 F.2d 


te 
<3 


C.C.A.Pa. Where national bank be- ~ 
came trustee under a mortgage and 
sold bonds to the public, and after 
mortgagor defaulted in payment of ¥ 
interest, paid overdue interest itself : 
without informing bondholders of the 
default, receiver of the bank could not 
recover amount of such payment from 
the bondholders: but was barred either 
on theory of breach of trust by bank 
for assuming conflicting interests or 
on basis of ‘estoppel’ by misrepresen- 
tation, even if the bank could have 
invoked the doctrine of ultra vires. 
Trust Indenture Act, 15 U.S.C.A, § 77 
aaa et seq.; 12 U.S.C.A. § 24—Dunn 
vy. Reading Trust Co., 121 F.2d 854, 
affirming Adams vy. Reading Trust Co., 
34 F.Supp. 944. 

p.c.Pa. Where a national bank in 
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Pennsylvania acting as trustee for 
bondholders made interest, payments 
from its own funds as if received from 
mortgagor, without notice to or knowl- 
: edge of bendholders that mortgagor 
' was in default, bank, in'its representa- 
‘tive capacity as trustee, was not en- 
titled to a lien on mortgaged premises 


to secure repayment of advances.— 
Adams y. Reading’ Trust Co., 34 F. 
Supp. 944, 


Where a national bank in Pennsyl- 
vania as trustee for bondholders made 
interest payments to bondholders from 
its own funds, without notice to or 
‘knowledge of bondholders that mort- 
 gagor had defaulted, bank would be 
entitled to any net rentals from mort- 
gaged premises remaining after per- 
ormance of trust duties which’ in- 
eluded general servicing of mortgage 
and payment of taxes, but was not en- 
itled to rentals, when unpaid taxes 
e outstanding in excess of the ren- 
 tals.—Adams v. Reading Trust Co., 34 
F.Supp. 944. j 
 Cal.App. Where trust to secure trus- 
- tor’s indebtedness to trustee bank was 
indebted to trustee in sum exceeding 
amount of rentals, which agent, ap- 
pointed by trustee pursuant to trus- 
r’s expressed wish after trustor’s 
eath, testified that he received from 
trust property and appropriated to his 
own use, no damages could be awarded 
. beneficiaries under either such esti- 
mate or lower estimate of trustee’s ex- 
yert witness, as trustee could have ap- 


 App.D.cC. A trustee by lending mon- 
ey neeessary for trust became a credi- 
tor, though with attenuated enforce- 
ment rights, and was entitled to the 
return of his loan with interest, but he 
eould not profit at the expense of the 
trust and therefore was entitled to re- 
ceive only such interest as the trial 
court might consider proper, and the 
rest of the interest paid, if any, bene- 
_ ficiary was entitled to recover with in- 
- terest.—Warll v. Picken, 113 F.2d 150. 
Minn. The trustee of a constructive 
trust is entitled to reimbursement for 
lawful expenditures in securing and 
protecting the estate of the beneficiary. 
 =—rarkin' v. McCabe, 299 N:W. 649. 
Neb. Trustee who saw fit to ad- 
vance funds which were applied strict- 
ly within and to the purposes of the 
testamentary trust, and who made no 
elaim ‘to a right of reimbursement ex- 
cept and when funds came into his 
- hands as trustee, would not be re- 
quired to account for reimbursements 
: to himself, where no damage resulted 
to the beneficiaries.—In re Marlin’s Hs- 
=. tate, 299 N:W. 626. 
-~+~Where testamentary trustee, having 
power to sell property to produce funds 
for trust ptrposes, elected to forego 
that power and advanced personal 
funds which were applied to the trust 
purpose, he would not be charged with 
amounts of reimbursements to himself, 
where he charged no interest, and no 
damage or loss to the beneficiaries of 
the trust was shown.—In re Marlin’s 
Estate, 299 N.W. 626. ° 
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Cal,App. Where father of minor 
ehildren took out shares of stock in 
a family corporation in hig name as 
trustee for children, and the father 
had never executed any document in 
writing or declaration of trust re- 
stricting his power, as trustee, to trans- 
fer shares, and evidence warranted 
finding that, aside from trustee’s cer- 
. tificates, there was no such agreement 
entered into concerning shares, and it 
did not appear that any restriction on 
power of sale was contained in cer- 
tificates, it could not be said as mat- 
ter of law that the father did not have 
the right, as trustee, to transfer shares 
whenever, in exercise of his discretion, 


} it appeared to him proper or necessary 
to do so.—Church y. Church, 105 P. 
2d 640. 


A trustee can properly sell trust 
‘ property if such sale is necessary or 
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appropriate to enable trustee to car- 
ry out purposes of trust, unless sale 
is forbidden in specific words by terms 
of trust or it appears from terms of 
trust that property was to be retained 
in specie in trust.—Chureh y. Church, 
105 P.2a 640. 

Pa.Orph. While unproductive or un- 
derproductive real estate constituting 
part of a trust’ res must be sold with 
reasonable promptness, trustees’ will 
not: be surcharged by reason of their 
failure to sell such real estate where 
they have used due diligence under all 
the circumstances in attempting to do 
so.—In re Romberger’s Hstate, 39 D. & 
C. 604. : 
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Del:Ch. The statute permitting sale 
and conversion of trust property in 
interest of estate unless expressly pro- 
hibited by instrument creating trust 
should be liberally construed in favor 
of purpose it is designed to serve. 
Rev.Code 1935, § 4403.—In» re Mce- 
Comb’s Will, 14. A.2d- 421. 

Ky. Under act of 1882 providing 
for sale or mortgage of land held in 
trust subject to life estate, unless land 
is held under character of title cov- 
ered by act, provisions, thereof may 
not be applied to justify a sale pur- 
suant thereto. Act 1882, p. 128, Civ. 
Code. Prac, following section 491.— 
Allgood’s Ex’r y. Mercer, 150 S.W.2d 
635, 286 Ky. 253. 

The act providing for sale or mort- 
gage of land held in, trust subject to 
life estate applies only to land held in 
trust for life of another where there 
is a life estate in the land with re; 
mainder over to a class or to a per- 
son to be ascertained at death of per- 
son upon whose life the life estate 
depends, and hence there must be a 
remainder after life estate and a life 
estate the enjoyment of which is in 
a person other than the class of per- 
sons who take as remaindermen. Act 
1882, p. 128, Civ.Code Prac. following 
section 491.—Allgood’s Ex’r y. Mercer, 
150) SiW-2d'° 635, °'286* Ky. ‘258: 

Under will devising a farm to execu- 
tor and trustee for benefit of living 
and unborn children of named per- 
son and providing that when youngest 
child became 21 years old farm should 
become the property of the children 
and another, title was not held in 
manner contemplated by act providing 
for sale or mortgage of land held in 
trust subject to life estate, since no 
life estate and no other kind of es- 
tate was created in such person with 
remainder over thereafter, Act 1882, 
p. 128, Civ.Code Prac. following sec- 
tion 491.—Allgood’s Ex’r vy. Mercer, 
150 S.W.2d 635, 286 Ky. 253. 

Under will devising farm to execu- 
tor and trustee for benefit of living 
and unborn children of named person 
and providing that when youngest 
child became 21 years old farm should 
become the property of the children 
and another, testatrix did not create 
a “life estate’, but devised a ‘“fee- 
simple title’ subject to trust which 
was to last for a term of years and 
end when youngest child became 21, 
and hence judgment ordering sale of 
farm for reinvestment without guard- 
jan executing a bond could not be 
validated under act providing for sale 
or, mortgage of land held in trust 
subject to life estate. Civ.Code Prac. 
§ 489, subsec. 5; § 493; Act 1882, p. 
128, Civ.Code Prac. following section 
491.—Allgood’s Ex’r vy. Mercer, 150 8. 
W.2d 635, 286 Ky. 253. 

The act providing for sale or mort- 
gage of lands held in trust subject to 
life estate is not comprehensive enough 
to include a trust estate either for 
life of beneficiaries, or for life of an- 
other. Act 1882, ‘p. 128, Civ.Code 
Prac. following section 491—Allgood’s 
Ex’r v. Mercer, 150° 8.W.2d 635, 286 
Ky. 253. 


Ky. Where an infant had an interest 
in trust created by will, trustee could 
not sell testator’s realty except under 
udgment of circuit court in an action 
rought under the Civil Code of Prac- 
tice unless will expressly or impliedly 
authorized trustee to sell such realty. 


—Wachs v. Security Tru 
W.2d 969, 287 Ky. 3038.0 
Mont. Property held by testa \- 
tary trustee’ could not be applied to 
payment of claims against trust. es- 


tate except by procedure outlined in_ 


statute, and both creditors and heirs 
had right to insist that legal procedure 
in such regard be followed and that the 
property be converted to cash by PECs 
bate eo ee ont Soneeny v. Gilbert,*108 
P.2d- 616. . } 
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Jll:App. A will, bequeathing shares 
of corporation’s stock to trust company 
in trust to collect and pay over to 
testator’s widow for life issues and 
profits thereof and divide shares equal- 
ly among testator’s children on widow’s 
death, giving other shares to such com- 
pany in trust for collection of issues 
and profits and payment thereof to tes- 
tator’s children, and devising residue 
of testator’s estate to same company in 
trust to hold all of testator’s stock and 
collect issues and profits thereof, with 
full power to sell any part or all of it, 
did not authorize trustee to sell stock 
so bequeathed without authorization by 
eourt decree.—Kubin v. Chicago Title & 
qeve Co., 29 N.H.2d 859, 307 Ill.App. 


Ky. Im determining whether a will, 
especially a holographic will, contains 
an express power of sale of realty, 
each case largely stands alone.—Wachs 
v. Security Trust Co., 152 S.W.2d 969, 
287 Ky. 303... 

Where a layman in holographic will 
provided that “should any real estate 
or stock be sold Trustee has the priv- 
ilege to sell at time of advantage & not 
be forced to sell at any certain time” 
the provision expressly authorized the 
trustee to sell testator’s realty at a 
propitious time rather than to have it 
forced upon an uncertain market by 
order of court.—Wachs vy. Security 
Trust Co., 152 S.W.2d 969, 287 Ky. 303. 

Ky. <A set form of words is not nec- 
essary to create a power of sale in a 
trust agreement, and no technical, di- 
rect, or precise words are necessary.— 
Wachs v. Security Trust Co., 152 S.W. 
2d 969, 287 Ky. 3038. 

Md. No particular form of words is 
necessary to create a power to sell 
trust property, and therefore any words 
which show an intention to create such 
power, or any form of instrument which 
imposes duties upon a trustee that 
eannot be performed without a sale 
will necessarily create a “power of sale’ 
in the trustee.—Revoe Co. vy. Thomas, 
16 A.2d 847. 

Md. Where a sale igs necessary to the 
execution of a trust created by will, 
power: of sale in trustees will be in- 
ferred from such necessity, because it 
will be presumed that testator intended 
that trustees should sell, but omitted 
through mistake or otherwise to confer 
an express power of sale-—Revoc Co. y. 
Thomas, 16 A:2d 847. 

Where residuary estate of testator, 
who had been a dealer of real estate, 
whose estate consisted of real and 
leasehold properties, many unimproved, 
was left in trust for many years to 
provide annuities for testator’s widow, 
son, and sister, and trustees were given 
no express power of sale, nor power 
of investment of proceeds, but were 
given all powers ‘‘necessary for man- 
agement or profitable use” of property 
in manner best adapted to maintain 
its productiveness, the trustees had 
“implied power’ to sell any part of 
trust property whenever sale was for 
best interests of trust regardless of 
whether income from property as con- 
stituted at time of creation of trust was 
sufficient to pay the annuities.—Revoe 
Co. v. Thomas, 16 A.2d'\ 847. 

The trustee can properly sell trust 
property if a power of sale is conferred 
in specific words, or such sale is neces- 
Sary or proper to enable the trustee to 
carry out the purpose of the trust, un- 
less such sale is forbidden in specific 
words by the terms of the trust, or it 
appears from the terms of the trust 
that the property was to be retained 
in specie in the trust.—Revoe Co. v. 
Thomas, 16 A.2d 847, 


ed in executor more than a 


seoneety. real and per- 


“pay bts, funeral expenses, 


and costs of administration, and to pay 


the balance to the Salvation Army vest- 
ere power 
to sell but made him a “trustee” and 
required him to sell, and a conveyance 
of realty by executor passed good title 
as against testator’s heirs at law and 
barred them from recovering realty 
from executor’s grantees in absence of 
any charge of fraud or collusion.— 
ae v. Brooks, 35 N.H.2d 362, 377 

Hven if a power to convey realty 
conferred by will is discretionary, an 
equity court will never interfere before 


_ or after sale except in cases of actual 
fraud or collusion.—Daniels v. Brooks, - 


35. N.E.2d 362, 377 Ill. 44. 

Ky. Under holographic will express- 
ly authorizing trustee to sell testator’s 
realty, corporate trustee which was also 
the executor was not precluded from 
selling realty until after it settled its 
accounts, as executor, since, realty of 
decedent descends directly to his heirs, 
while his personalty descends to his 
personal representative and hence exec- 
utor has nothing to do with realty un- 
less it be devised to him.—Wachs v. 
Security Trust Co.; 152 S.W.2d 969, 
287 Ky. 303. 
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Kan. Under will devising life estate 
in realty to testatrix’ crippled son 
with remainder over to other children, 
and providing that realty was to be 
managed by named trustees for son 
and authorizing trustees to sell or in- 
ecumber realty if essential for proper 
eare of son, testamentary trustees had 


-authority only to sell or incumber the 


life estate, and had no authority to 
sell or incumber interests of the re- 
maindermen. Gen.St.1935, 67-205, 77- 
201, subd. 8.—Alexander v. Goellert, 
109 P.2d 146, 153 Kan. 202. 


. § 609 

Ala. A court of chancery has, to 
some extent, a general supervision 
over trust estates, and may direct such 
a dispesition as in its discretion seems 
beneficial to all parties interested, and 
may orcer a sale of the trust estate 
and a reinvestment of the proceeds 


without authority being given by the - 


trust instrument, such as a will, if the 
conditions are such that it is manifest- 
ly in the interest of the trust estate. 
—Dallas Art League v. Weaver, 199 So. 


831, 240 Ala. 432. 


Ky. Equity has inherent power to 
direct a sale of trust property where 
the trust fund can, by reason of sale, 
be more beneficially administered in 
accordance with testator’s intention. 
—Harwood v. Dick, 150 S.W.2d 704, 
286 Ky. 423. 
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Del.Ch. Where time for division of 
trust estate had arrived and only four 
parcels or realty of comparatively small 
value which could not be physically di- 
vided among the 12 grandchildren re- 
mained undistributed and grandchildren 
did not wish to accept conveyance of 
parcels or any interest therein as part 
of their respective shares and _ re- 
quested trustee to divide whole of trust 
corpus and pay their shares separately 
and sale of realty would be beneficial 
to interested parties since it would per- 
mit equal division of corpus in .ac- 
cordance with wishes of testator, rec- 
ommendations of trustee and benefi- 
ciaries, trustee was permitted to sell 
realty at public or private sale. Rey. 
Code 1935, § 4403.—In re McComb’s 
Will, 14 A.2d 421. 


Iowa. Where trust agreement. was 
executed for purpose of liquidating 
partnership, and it appeared that 


charge on Iowa real estate belonging 
to the partnership and debts of the 
brothers were probably equal to and 
might exceed value of all the trust 
property, petition, by trustee appointed 
in Illinois for sale of the real estate 
was improperly denied for failure of 


proof that a valid indebtedness existed . 


in Illinois.—Meents vy. Comstock, 296 


N.W. 721. 
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Ky. A proceeding .wherein applica- 
tion was made to a court of equity 
for sale of trust property in hands 
of trustee for purposes of reinvest- 
ment or a continuation of the trust, 
which was created by will, 
inyolve .construction of will or 
volve title’ to property within statute 
requiring that all parties having any 
interest in property be made parties 


to an action involving its title. Civ. 
Code Prac. § 28; Ky.St..§ 324—Har- 
wood y. Dick, 150 S.W.2d 704, 286 


Ky. 428, 


“Proper parties’, within statute re- 
quiring that applications for reinvest- 
ment of trust funds be made to the 
court by proper parties, must be de- 
termined from circumstances of each 
case. Ky.St. § 324,—Harwood.v. 
Dick, 150 S.W.2d 704, 286 Ky. 428. 

Even if heirs of residuary legatees 
under will creating a charitable trust 
should have been made parties to pro- 
ceedings wherein application was made 
to a court. of equity for sale of trust 
property in hands of trustee for pur- 
poses of reinvestment or a_ continua- 
tion of the trust, heirs could not com- 
plain that judgment in such proceed- 
ings swas illegal as _to them. because 
they were not made parties. where 
judgment had not been appealed from, 
vacated, or modified, and heirs were 
not deprived of rights by reason. of 
proceedings _or judgment. Civ.Code 
Prac. § 28; Ky.St..§ 324—Harwood v. 
Dick, 150 S8.W.2d 704, 286 Ky. 423. 
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Pa.Super. Holder of trust » certifi- 
cates was precluded from raising ques- 
tion in her answer to trustee’s peti- 
tion to pay holder’s money into court 
and for discharge after sale of trust 
property, which holder had ample op- 
portunity to raise at proper time when 
trustee had petitioned for leave to gell 
trust property, but had failed to do. 
—In re Philadelphia Co. for Gmnaran- 
teeing Mortgages, 17 A.2d 662, 143 Pa. 

Super. 407. Hes 

f 2 


| § 

Ul. Where trust agreement entered 
into by holders of bonds secured by 
deed of trust on realty upon default in 
payment of bonds provided for convey- 
ance of mortgaged property to a trus- 
tee for purpose of sale, and required 
that property be sold by trustee before 
a certain day, a sale of the mortgaged 
property pursuant to an agreement en- 
tered into by trustee subsequent to date 
specified in agreement was void.—Yedor 
v. Chicago City, Bank & Trust Co., 33 
N.E.2d. 220,376 Ill.-121. 

N.Y.App.Div. Testamentary trustees 
would not, be surcharged for negligent 
failure to sell real estate between 1930 
and 1934, where there was no market 
for the property during such years.—In 
re Ziegler’s Will, 25 N.Y.S.2d 990, 261 
App.Div. 976. : 
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Ala. A trustee has no authority to 
sell trust property, or a part thereof, 
for a contingent interest in the opera- 
tions of the purchaser’s business, or in 
the business in which the property sold 
is employed.—Murphy v. Merchants 
Nat. Bank of Mobile, 200 So. 894, 240 
Ala. 688. 


§ 642 
D.C.N.Y, Where a trustee has an 
interest in trust. property to/be. sold, 


=the fact of a judicial sale is not of it- 


self proof that, rights of beneficiaries 
are protected, and notice to all bene- 
ficiaries and a full disclosure to them 
and to the. court of the fact that the 
trustee intends to be one of the pur- 


ing must be had befo: 


“chaseré must Be, given, and 


trustee to purchase trust property, and 
making of such purchase is “misc 
ductikin ite Feoubhie Gas Corporatio 


7 


I 
east inciting, or affording opportunity 
for, motive on his part to take 
vantage of his superior pa E I 
quired in trust capacity, which ay. 
duce him to conceal his informa’ 
from beneficiaries or fail to employ it 
exclusively for their benefit whil 3s 
rely on him scrupulously to 
himself to furtherance of their we 
—In re Republic Gas Corpor 
F.Supp. 300. . } Sa Ry ss 

App.D.C. Where plaintiff’s finan 
difficulties were attributable to pre 
sure placed on him to pay interest ve 
principal on second. trust age t 
bought by trustee in addition t« ep 
duction in his income, and trustee pu1 
chased trust property at his own 
closure sale as part of an unauthorize 
attempt to enforce his personal lien 
plaintiff’s right to a reconveyan 
pended on whether trustee’s orc 
ment of his lien was proper when 
was done, and if not, plaintiff was | 
titled to have, property returne: 
to an accounting, irrespective of 
bility that he might lose it again 
proper foreclosure in future.—H 
Picken, 113 F.2d 150, Ty 

Where trustee purchased second | 
deed note at discount and therea 
urchased trust property at his ow 


n 


for all reasonable and lawful expense 
incurred in managing property and to 
interest on unpaid loan to trust. D 
C.Code 1929, T. 17, § 8.—WHarll v. Pi 
en, 113 F.2d 15.0. 4 yeas 
A beneficiary is normally entitled to 
elect whether to demand the value of 
property at time of wrongful sale’ 
his trustee, the actual sale price r 
ceived by trustee, the value of pro 
erty at time of suit, or the specific 
property. itself.—Harll y. Picken, 113 
F.2d, 150. : i oe 
Where return of trust property’ 
wrongfully sold by trustee was not 
possible because resold to a bona fide — 
purchaser, and beneficiary did not a : 
Sign as error award of damages 
amount of net profit on resale, bene! 
ciary elected actual sale price as — 
measure of damages and was en 
to interest on that money from t 
of sale.—Earll v. Picken, 113 F.2d 150. | 
Wyo. The relations of dry or naked 
trustees to the cestui que trust are s 
impersonal that dry or naked tru; 
tees may purchase the estate of the 
beneficiary.—Carpenter & Carpenter v. 
Kingham, 109 P.2d 463, modified and 
rehearing denied bbe P.2d $24. ha 


we at: 

Cal.App. The rule that a>transfer 
by a trustee in contravention of the 
express provisions of the trust is void 
was not applicable where circumstanc- . 
es creating an estoppel were present, 
and a purchaser taking title without 
notice of breach of trust secured an 
unimpeachable title. Civ.Code, § 870.—- 
Phelps _yv. American Mortg. Co., 104 
P.2d 880. ; 
tl. A will directing executor to sell : 
all of testator’s property, real and per- — 
sonal, to pay debts, funeral expenses, 
and costs of administration, and to pay 
the balance to the Salvation Army vest- 
ed in executor more than a mere power 
to sell but made him a “trustee” and 
required him to sell, and a conveyance 


esse.) § 653 

n? of realty by executor passed good title 
f as against testator’s heirs at law and 
] barred them from recovering realty 
E from executor’s grantees in absence of 
any charge of fraud or _ collusion.— 
a rile vy. Brooks, 35 N.B.2d 362, 377 
Py.) 1h.44, 


Ke § 653 ; 
_Cal.App. Where father of plaintiffs, 
who were minors, had taken out shares 

ef stock in family corporation in his 

name as trustee for plaintiffs, and the 

father subsequently sold the stock to 
corporation, and it could not be said 
as matter of law that he did not have 
a right, as trustee, to transfer shares 
whenever, in exercise of his discretion, 
it appeared proper or necessary to do 
so, and defendants, who were directors 
and trustees of corporation, which was 
allegedly voluntarily wound up and 
- dissolved, entered into transaction con- 
cerning sale of stock in good faith, 
defendants were not liable to plain- 
‘tiffs, irrespective of what plaintiffs’ fa- 
ther might have done with proceeds 
received from gale of stock. iv.Code. 
4 2244-—Chureh v. Church, 105 P.2d 


SEA a § 654 
_. . ©.C.A.N.Y. If a trustee holds an al- 
 lJeged claim against trust estate which 
the law does not recognize or if he 
has received money from the estate 
which he is bound to repay, he cannot 
- yalidate his claim or avoid his obliga- 
tion by giving or trading the claim 
or money to another, since that would 
allow the trustee to transfer rights 
which belong not to him but to the 
trust estate—Sexton y. Sword S. S. 
Line, 118 F.2d oe 


55 

_ N.Y.Sur. A testamentary trustee’s 
placement of mortgages of $6,000 from 
estate funds on each of two _ proper- 
ties was not subject to objection that 
values of properties were not, as re- 
quired by law, 50% greater than face 
of loans for which they served as se- 
curity, where expert on realty values 
testified that in his opinion values of 
the properties at the time were $9,250 
each, and that testimony was support- 
ed by uncontradicted showing that 
roperties were sold for $18,500.—In re 
ogert’s Estate, 24 N.Y.S.2d 553. 
In absence of rebutting demonstra- 
tion, the value of a unique asset of a 
trust estate such as realty must be 
_ determined by the price which a pur- 
* chaser is willing to pay and a vendor 
a $ fi 

mh [AV 


igs willing to accept on a bona fide sale. 
Py te Bogert’s Hstate, 24 N.Y.S.2d 


Tenn. Under will creating spend- 
thrift trust which gave trustee “full 
- power to buy, sell, exchange and in- 
vest in properties and securities the 
Same as the absolute owner might 
do’’, trustee was not authorized to sign 
reopening plan under Federal Bank 
Conservation Act for a national bank, 
in which trustee held several shares, 
and to execute a note pursuant there- 
to and pledge securities of estate for 
its payment. Bank Conservation Act, 
12 U.S.C.A. § 201 et seq—Cowan v. 
Hamilton Nat. Bank, 146 8.W.2d 359. 

A trustee having power to invest 
trust property according to his best 
judgment, and to pay over income 
from time to time to beneficiaries, and 
to change any investment at discre- 
tion, has no authority to pledge any 
art of the trust property as security 
or the payment of a note made by 
him as trustee, although money re- 
ceived goes into the trust fund, and 
is expended for purposes for which 
income could rightfully be appropriat- 
ed.—Cowan vy, Hamilton Nat. Bank, 
_ 146 S.W.2d 359. 

' Under will creating spendthrift trust 
which gave trustee “full power to buy, 
sell, exchange and invest in properties 
and securities the same as the absolute 
owner might do,” where national bank, 
in which trustee held several shares, 
became insolvent, and a_ reorganiza- 

' tion of the bank under Federal Bank 

y Conservation Act was _ undertaken, 

trustee was without power to sign a 

reopening face and to execute a note 

pursuant thereto and pledge securities 
of estate for its payment, without con- 
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sent of a court of equity. Bank Con- 
servation Act, 12 U.S.C.A. § 201 et sea. 


-—Cowan y. Hamilton Nat. Bank, 146 
S.W.2d 359. 


Where national bank, in which testa- 
mentary trustee held several shares, 
became ,insolvent, and a _ reorganiza- 
tion of bank under Federal Bank Con- 
servation Act was undertaken, failure 
of testamentary trustee to secure con- 
sent of court of equity to signing of a 
reopening plan .and to executing a 
note purspant thereto and pledging 
securities of estate for its payment 
was not excused because of delay in- 
cident to such a course, where plan 
was submitted to comptroller in April, 


and was not finally accepted and 
closed until late in December. Bank 
Conservation Act, U.S.C.A, § 201 


et seq.—Cowan vy. Hamilton Nat. Bank, 


146 S.W.2d 359. 

A testamentary trustee who held 
stock in national bank which became 
insolvent was under duty to have in- 
voked disinterested court direction be- 
fore signing a plan for reopening of 
bank under’ Federal Bank Conserva- 
tion Act and executing~a note pursu- 
ant thereto and pledging securities of 
estate for its payment, where it was 
questionable whether 100 per cent. as- 
sessment on all stockholders could be 
enforced against the trust, and wheth- 
er, if it could be enforced, it was a 
liability of the trust or of the trustee 
himself. Bank Conservation Act, 2 
U.S.C.A. § 201 et seq.—Cowan v. Ham- 
ilton Nat. Bank, 146 S.W.2d 359. 

A_ testamentary trustee, who held 
stock in national bank which became 
insolvent, should have refused to ob- 
ligate his trust by signing a plan for 
reorganization of bank under Federal 
Bank Conservation Act and executing 
a note pursuant thereto and pledging 
securities of estate for its payment at 
least until last available moment, when 
demand for such action appeared to 
be imperative to save plan from fail- 
ure. Bank Conservation Act, 12 U.S, 
C.A. § 201 et seq.—Cowan v. Hamilton 
Nat. Bank, 146 S.W.2d 359. 

Tex.Civ.App. Under will giving 
widow as independent executrix and 
trustee the right to manage, control 
and lease trust property for purpose ot 
maintaining herself and other benefi- 
ciaries, and giving right to sell and 
dispose of any portion thereof, widow 
as trustee and independent executrix 
had power to mortgage the estate.— 
Parks v. Purnell, 144 S.W.2d 599. 


§ 657 

Md. A trustee cannot, in absence of 
an express power, legally subject trust 
property to the lien of a mortgage un- 
less, because of other duties imposed 
upon the trustee by the instrument, 
such as a will, creating the trust, such 
power to mortgage may be implied.— 
Stengel v. Royal Realty Corporation, 17 
A.2d 127. 

A power of sale vested in a trustee by 
an instrument, such as a will, creating 
the trust, does not, ordinarily, include 
the power to mortgage the property of 
the trust estate.—Stengel v. Royal Real- 
ty Corporation, 17 A.2d 127. 

Order of orphans’ court authorizing 
surviving executor who held realty to 
manage it for the benefit of the benefi- 
ciaries of the will, to mortgage the 
realty, clothed the surviving executor 
with no additional power.—Stengel y. 
Royal Realty Corporation, 17 A.2d 127, 

Where testator lodged discretion in 
executors to sell his estate or to hold 
and manage it for the best interest of 
the estate and beneficiaries, and ap- 
parently there was insufficient per- 
sonalty to liquidate testator’s indebted- 
ness, and executors were faced with 
problem of either paying off estate’s 
indebtedness to creditors or problem 
of financing the indebtedness, execu- 
tors had the “implied power” to mort- 
gage realty, and hence grantee of pur- 
chaser at proceedings for foreclosure 
of mortgage on realty mortgaged by 
surviving executor acquired good title, 
and could compel one who had con- 
tracted to purchase to carry out con- 
tract of purchase, as against contention 
that good and merchantable title could 


not be conveyed.—Stengel v. Royal 
Realty Corporation, 17 A.2d 127. | Kaa 
: ok J 1}; SOE A Ld 
N.C. The power of court of equity to 
modify terms of a trust can be exer- 
cised to extent of authorizing execu- 
tion of a mortgage on trust estate when 
necessary for its preservation,—Penick 
v. Bank of Wadesboro, 12 S.H.2d 253, 
218 N.C. 686. 
§ 663 


N.Y. A bond and mortgage executed 
by defendants as trustees, who cove- 
nanted in the mortgage to pay the 
indebtedness, procure insurance, pay 
taxes, ete, and an instrument con- 
solidating such mortgage with another 
and containing similar covenants were 
“executory contracts,’ since, made up- 
on sufficient consideration, they pro- 
vide that something remains to be done 
or not to be done by one or both of 
the parties, as regards the question 
of the individual liability of the trus- 
tees.—East River Sav. Bank v. Samuels, 
31 N.E.2d 906, 284 N.Y, 470, reversing 
20 N.Y.S.2d 664, 259 App.Div. 870. 

Where trustees execute a mortgage 
and an instrument consolidating such 
mortgage with a pre-existing mortgage, 
intent to bind the trust estate rather 
than themselves individually cannot 
exempt the trustees from personal lia- 
bility if in the instruments as written 
the trustees have not limited their lia- 
bility in a manner which would make 
them enforceable only out of the es- 
tate.—East River Sav. Bank v. Samuels, 
31 N.H.2d 906, 284 N.Y. 470, reversing 
20 N.Y.S.2d 664, 259 App.Div. 870. 

Trustees executing a mortgage and 
an instrument consolidating such mort- 
gage with a pre-existing mortgage may 
absolve themselves from personal] lia- 
bility by inserting a clause to the ef- 
fect that they cannot be held personal- 
ly liable—East River Sav. Bank vy, 
Samuels, 31 N.B.2d 906, 284 N.Y. 470, 
reversing 20 N.Y.S.2d 664, 259 App. 
Div. 870. 


Where defendants signed and ac- 
knowledged “as trustees” under a deed 
of trust recorded in a specified place a 
bond and mortgage referring to them 
as a class and designating them ag the 
“obligor” and the “mortgagor” and 
similarly executing “as trustees” an 
instrument designating them “as the 
party of the second part,” whereby 
such mortgage was consolidated with a 
pre-existing mortgage, the instruments 
on their face created no personal li- 
ability on the part of the trustees.— 
East River Sav. Bank v. Samuels, 31 
N.E.2d_ 906, 284 N.Y. 470, reversing 
20 N.Y.S.2d 664, 259 App.Div. 870. 


§ 

C.C.A.Ind. In making long-term 
lease, trustee must act with prudence, 
and he commits breach of trust for 
making lease which is unreasonable 
under the circumstances, and thereby 
incurs liability to beneficiaries who 
may have such a lease set aside.— 
Chase Nat. Bank of City of New 
York y. Citizens Gas Co. of Indian- 
apolis, 113 F.2d 217, certiorari granted 
City of Indianapolis vy. Chase Nat. Bank 
of City of New York, 61 S.Ct. 73, 61 
S.Ct. 74, Chase Nat. Bank of City of 
New York v. Citizens Gas Co. of In- 
dianapolis, 61 S.Ct. 74, and Chase Nat. 
Bank of City of New York y. Indian- 
apolis Gas Co., 61 S.Ct. 74. 


A gas company authorized, as trus- 
tee, to furnish gas for indefinite and 
unlimited period of time to city which 
had right to decide within 25 years to 
take over gas company’s property as 
successor trustee, could acquire gas 
plant which was necessary to enable 
company to supply city with gas, by 
lease for term of 99 years, and such 
lease was a hark of trust res.—Chase 
Nat. Bank of City of New York y. 
Citizens Gas Co. of Indianapolis, 113 
¥.2d 217, certiorari granted City of 
Indianapolis v. Chase Nat. Bank of 
City of New York, 61 S.Ct. 73, 61 
S.Ct. 74, Chase Nat. Bank of City of 
New York y. Citizens Gas Co. of In- 
dianapolis, 61 S.Ct. 74, and Chase Nat. 
Bank of City of New York v. Indian. 
apolis Gas Co., 61 S.Ct. 74. om 


73. 


_N.Y.Sup. The “statute permitting a 


i 
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_ trustee to execute a lease for a term not 
exceeding five years without application 
to the court, and empowering the court 
to authorize or caunen a lease for a 
longer period, does not prohibit a 
trustee from making a lease for a term 
exceeding five years, without prior au- 
thorization, and such a lease is valid as 
long as the trust estate endures. Real 
Property Law, §§ 106, 107.—Hastings v. 
Black, 24 N.Y.S.2d 190. 


Under statute permitting a trustee 
to execute a lease for a term not ex- 
ceeding five years without application 

_to the court and empowering the court 
to authorize or confirm a lease for a 
longer period, a trustee who chooses to 
execute a lease for a period exceeding 
‘five years takes the risk that termina- 
tion of the trust will destroy the lease, 
and rights of the lessee may be defeat- 
ed by death of the life beneficiary 
during the term of the lease, but, as 
long as the trust is alive, the rights 
of the lessee may be asserted against 
the trustee. Real Property Law, §§ 
106, 107.—Hastings v. Black, 24 N.Y.S. 
2d 190. 
§ 670 


N.Y¥.Sup. Where successor’ trustee 
under will, without prior application to 
the court, executed a five-year lease 
which gave lessee right to renew for an 
additional period of five years, succes- 
sor trustee had duty to apply to the 
eourt for confirmation of the lease par- 
ticularly if he had doubt concerning its 
validity, but absence of such authoriza- 
tion or confirmation would not permit 
trustee to avoid his obligations under 
the lease merely because an attractive 
offer for the property had made the 
obligation to renew onerous to him, and 
right of renewal was_ enforceable 
against trustee subject to termination 
of the lease upon death of life bene- 
ficiary. Real Property Law, §§ 106, 
107.—Hastings v. Black, 24 N.Y.S8.2d 


190. 
§ 672 
C.C,A.3. Where power to control 
trust investments is reserved for bene- 
of the settlor, the trustee’s only 
duty is to ascertain whether exercise 
of power is within terms of the agree- 
ment.—Chandler v. Commissioner of 
Internal Revenue, 119 F.2d 623. 


Mo. A trustee has duty in making 
investments to make only such invest- 
ments aS a prudent man would make 
of his own property having primarily 
in view the preservation of the estate 
and the amount and regularity of the 
income to be derived, in absence of 
provisions in terms of trust or of a 
statute otherwise providing.—Rand v. 
McKittrick, 142 SW.2d 29. | 

The courts will not arbitrarily de- 
clare any particular class of securities 
as unfit for trust investments.—Rand 
v. McKittrick, 142 S.W.2d 29. 


N.J.Ch. A trustee of an active trust 
created for benefit of grantor’s descend- 
ants hed duty to invest the corpus so 
that an income would be produced for 
the descendants.—Palisades Trust & 
Guaranty Co. v. Probst, 16 A.2d 271, 
128 N.J.Eq 332. : 

Where trust indenture provided that 
trustee should make investments in se- 
curities approved by executors of gran- 
tor’s will and the executors refused to 
assume any responsibility by approv- 
ing investments, authority of trustee to 
make the investments without approval 
of executors would be presumed, in or- 
der to carry out the obvious intent of 
the grantor to provide for his de- 
scendants.—Palisades Trust & Guaran- 
ty Co. v. Probst, 16 A.2d 271, 128 N. 
J.Eq. 332. 

N.Y.App.Div. A discretionary power 
given to testamentary trustee by will 
does not enlarge powers of trustee 
with reference to investment in cor- 
porate securities, and such discretion, 
in absence of words in the will giving 
greater authority, does not authorize 
investment of trust funds in new, spec- 
ulative or hazardous adventures.—In re 
Carnell’s Will, 21 N.Y.S.2d 376, 260 
_App.Div. 287, affirming 19 N.Y.S,2d 


or safety of investment directed has 
become doubtful because of superven- 
ing circumstances.—In re  Carnell’s 
Will, 21 N.Y.S.2d 376, 260 App.Div. 
287, affirming 19 N.Y.8.2d 832, 174 
Misc. 127, affirmed 29 N.E.2d 935. 

Under provision of will directing 
trustees of testamentary trust to in- 
vest trust funds in ‘‘well-secured se- 
curities’, strictly speaking only such 
securities as are beyond the hazard 
of losing are ‘‘well-secured securities”. 


—In re Carnell’s Will, 21 N.Y.S.2d 
376, 260 en eae 287, affirming 19 
N.Y.S.2d 832, 174° Misc. 127, affirmed 
29 N.B.2d 925 


In absence of express authority to 
contrary in the will, a testamentary 
trustee must invest trust funds in 
securities authorized by the Decedent 
Hstate Law and_ Personal Property 
Law. MDecedent Estate Law, § 111; 
Personal Property Law, § 21.—In re 
Carnell’s Will, 21 N.Y.S.2d 376, 
App.Div. 287, affirming 19 N.Y.S.2d 
ase 174 Misc. 127, affirmed 29 N.BH.2d 

Where a testamentary trustee is di- 
rected in matters of investment of 
trust funds to use his “best skill and 
judgment,” his powers and discretion 
are not enlarged by the use of such 
words.—In re Carnell’s Will, 21 N.Y. 
S.2d 376, 260 App.Div. 287, affirming 
19 N.Y.S.2d 832, 174. Mise, 127, af- 
firmed 29 N.E.2d 935. i ; 

Under provision in will authorizing 
testamentary trustees to invest estate 
funds in their discretion, but provid- 
ing that securities composing principal 
of trust should be ‘‘well-selected and 
well-secured securities’, trustees lack 
discretionary power to invest in other 
than that class of securities authorized 
by statute. Decedent Estate Law, 
111; Personal Property Law, § 21.— 
In re Carnell’s Will, 21 N.Y.S.2d 
376, 260 App.Div. 287, affirming 19 
N.Y.8.2d 832, 174 Misc. 127, affirmed 
29 N.E.2d 935, 

Under provision in will establishing 
testamentary trust and providing that 
securities composing principal of trust 
should be ‘‘well-selected securities”, 
quoted words mean such securities as 
are fortified by a lien upon tangible 
property, real or personal, or by pledge 
of intangibles. Banking Law, § 235. 
—In re Carnell’s Will, 21 N.Y.S.2d 
376, 260 App.Div. 287, affirming 19 N. 
Y.8.2d 832, 174 Mise. 127, affirmed, 29 
N.E.2d 935. 


The enrichment of a beneficiary of a 
testamentary trust is not rule which 
should govern trustees, since primary 
object of creation of trust is preserva- 
tion and perpetuity of fund until pur- 
poses of trust have been accomplished. 
—In re Carnell’s Will, 21 N.Y.S.2d 
876, 260 App.Div. 287, affirming 19 
N.Y.8S.2d 832, 174 Mise, 127, affirmed 
29 N.E.2d 9385. 


N.Y.Sup. A_ trustee may, without 
risk to himself, make certain jinvest- 
ments, but though not a guarantor, he 
must exercise sound discretion and 
good faith in making investments and 
must be actively vigilant to ascertain 
whether investment made is unsafe, and 
failure to do so is ‘‘constructive fraud” 
for which he is liable, regardless of mo- 
tive or intent.—In re First Nat. Bank 
of City of New York, 25 N.Y.S.2d 221. 

Whether transactions and acts of 
trustee in investment and management 
of trust funds are imprudent, improp- 
er or negligent must be determined in 
light of all circumstances in each par- 
ticular case, which are to be considered 
as they existed at time of investment 
in prospect and not in retrospect.—In 
re First Nat. Bank of City of .New 
York, 25 N.Y.8.2d 221. ; 

Mere lack of diversification in in- 
vestments by trustee is not improvi- 
dence or negligence as matter of law 
and is no basis for surcharge,—In re 


. the income to be derived. Thompson 
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of City of New York, 
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First Nat. Bank 
25 N.Y.S.2d 221. “fe 
N.¥.Sur. As respects trustees’ pow- 
ers of investment, testator is deemed 
to have intended that his estate should 
be administered to best interests of 
beneficiaries, the natural objects of his 
bounty.—In re Luling’s Will, 26 N.Y. Le c 
§.2d 951, 175 Mise. 915. r 
Ohio. Except as otherwise provi 
by the terms of the trust, a trust 
under a duty to the beneficiary w 
a reasonable time after the creation 
the trust to dispose of any part of thi 
trust property included in the trust a 
the time of its creation if an invest- 
ment in, such property would not be a 
proper investment for the trustee to 
make.—In re Trusteeship of Stone, 34 — 
N.H.2d 755, 1388 Ohio St. 298, 134 A. 
R. 1306. ’ on 
Pa. The propriety of an investment — 
by trustee must be judged as it ap 
peared at the time it was made and 
not as viewed in the light of subsequent — 
events.—In re Saeger’s Estate, 16 A.2d 
19, 340, Pa.,.73 Mine 
iscretion exercised by testamenta1 
trustee will be scrutinized in light : 
the will and of the Fiduciaries Act, and — 
primary inquiry will be whether Z 
has performed according to the recog- 
nized standard applied to the facts ex- 
isting at time of investment. 20 
§ 321 et seq.—In re Saeger’s Estate, 
A.2d 19, 340 Pa. 73. : ‘ 
Trust investments, otherwise 
and proper, are not necessarily i 
provident per se for claimed lack 
proper diversification, 20 P.S. §§ 3: 
et seqg., 801, 805.—In re Saeger’s Hst: 
16 A.2d 19, 340 Pa... 73.-- re 
Pa.Com.Pl. A trustee has the d@ 
of making only such investments a 
prudent man would make, having pr 
marily in view the preservation of t. 
estate and the amount and legality o 


i 


v. FitzGerald, 4 Fay.L.J. 71. er 

Pa.Com.Pl, The legality of a tru 
investment is to be determined under © 
the law in force at the time when the 
investment was made.—In re Steed, 56 
Montg. 275. sree oes 

Pa.Orph. A corporate fiduciary is no 
required by law to obtain an apprais: 
of the mortgaged premises 
transferring a mortgage participation © 
certificate from one trust to another, 
but need only exercise common skill, | 
prudence, and caution.—In re Crane’s — 
Hstate, 41 D. & C. 337. enh : 

Pa.Orph. If a trust investmen 
properly questioned, the burden 
showing the wisdom or propriety 
his conduct in making it is on the © 
trustee. It is at that time and in that 
proceeding that the discretion exer- 
cised by him will be scrutinized in the 
light of the will and of the Fiduciaries 
Act, 20 P.S. § 321 et seq. The pri- 
mary inquiry will be whether he has — 
performed according to the recognized 
standard applied to the facts that ex- 
isted at the time of the investment.—In ~ 
re Reed’s Hstate, 22 Hrie 167. yaa 


Pa.Orph. Common skill and common 
prudence are all that the law demands 
of a trustee; that is, that common 
skill and prudence of an investor of | 
money to be safely kept with such rea- 
sonable income as is commensurate 
with safety of the principal—In re ~— 
Croll’s Estate, 55 York 6. ; 

Tenn.App. A trustee who finds him- 
self in possession of fruits of an il- 
legal investment not only has right to 
dispose.of such investments but is un- 
der positive duty of doing so.—Bell v. 
Alhambra Temple Mosque Co., 143 S. 
W.2d 888. 

A trustee of fund for benefit of wid- 
ow and children of fraternal organiza- 
tion member who, without authority, 
had invested funds in bank participa- 
tion certificate, had duty to convert 
such investment and hence was not re- 
quired to apply to a court for permis- 
sion to do so, since only action which 
a court could take under such circum- 
stances would be to direct trustee to 
take action required by law, and hence 
an application to court would be a 
mere idle gesture—Bell yv. Alhambra 
Temple Mosque ,Co., 143 S.W.2d 888. 
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exercise of good faith and due diligence 
in investment of funds which he is 
authorized or required to invest, in 
: ‘absence of statute or restrictions in 
instrument creating trust.—Steinberg v. 
Cox, 144 S.W.2d 12. . 
ibid ‘Va, The statute listing type of se- 
curities in which fiducie#ries may in- 
yest furnishes immunity to those who 
‘invest according to the provisions of 
statute, but the provisions of statute 
; are purely permissive and not manda- 
tory. Code 1936, § 5431.—Buckle v. 
-- ~‘Marshall, 10 S.B.2d 506. : 

; The instructions in will creating trust 
fund which directed that ‘special care 
be taken to secure safe and profitable 
investments and to keep a clear, con- 
cise, and separate record of all trans- 

actions were but an expression of gen- 
eral principles of a trustee’s duty, and 
furnished no ground for an extended 
_ liability of trustee—Buckle v. Mar- 
shall, 10 S.H.2d 506. 

de tel § 676 : 
N.Y.Sup. A trustee must invest in 
securities ‘authorized by statutes in 
absence of express contrary authoriza- 
tion in instrument of trust, but settlor 
may authorize investment in a differ- 
ent type of security. Decedent Estate 
~—- Law, § 111; General Municipal Law, § 
--21-b(5); Personal Property Law, § 
- 21(1).—In_re First Nat. Bank of City 
of New York, 25’ N.Y.S.2d 221. 
-- N.Y.Sur. | Under will relating to 
powers and duties of executors and 
trustees, trustees were not authorized 
to invest trust funds in nonlegal se- 
-eurities, where the powers granted 
were limited.—In re Rushmore’s Hs- 
tate, 21 N.Y.S.2d'526. 

Unless a will grants to the fiduciary 
authority to invest in nonlegal securi- 
ties, investments may be made only in 
those securities meeting the statutory 
safeguards.—In re Rushmore’s Hstate, 
pe2i ON. Y.S.2d §26..%/ i 
' The rule that, unless a will grants 
to the fiduciary power and authority 
to invest in nonlegal securities, invest- 
ments may be made only in those se- 
- curities meeting the statutory safe- 
guards, is a part of the public policy. 
-—In re Rushmore’s Estate, 21 N.Y.S. 
2d 526. 

_ Authority to deviate from the rule 
requiring fiduciary to invest only in 
those securities meeting the statutory 
safeguards must be plainly and ex- 
plicitly given.—In re Rushmore’s Hs- 
»itate,,.21. N.Y.S.2d: 526. 
_, A fiduciary claiming power to in- 
vest funds of a testamentary trust in 
_nonilegal securities must find the pow- 

er in the instrument creating the of- 
fice and the Jaw.—In re Rushmore’s 

Hstate, 21 N.Y.S.2d 526. 

The provision of will directing that 
neither executors nor trustees should 
be held liable for any act done or 
suffered to be done by them in good 
faith thereunder did not enlarge the 
powers of the trustees, but restricted 
their liability for acts done in good 
faith within the authority conferred 
upon them and did not authorize them 
to hold, for an unreasonable length of 
time, nonlegal securities received by 
them from the testator nor to make 
new investments in nonlegal securities. 
—In re Rushmore’s Estate, 21 N.Y.S 


2d 526 
‘ Where directed 


N.Y.Sur. testatrix 

trustee to keep funds of residuary trust 

invested as “he may be advised” and in 
other portions of will creating separate 
trusts directed the trustee to keep 
funds invested “as provided by law for 
the investment of trust funds’’, trustee 
of residuary trust was given a freedom 
of choice rather than a_ restriction in 
making investments and was _ author- 
ized to invest funds in nonlegal se- 
curities.—In re Backus’ Estate, 22 N.Y, 

med 613,, 175, Misc. 

In determining the intent of a tes- 
tator as to whether his trustee is to 
be confined to investments in legal 
securities in making investments, it is 
also proper to consider the kind of se- 


¢ curities held by the testator in his 
I lifetime and which passed into the 
j trust estate upon its inception, and 


to consider the testator’s familiarity 


-'Tenn.App. A trustee is held only to— 
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with financial affairs and the construc- 
tion given to the will by members of 
testator’s family.—In re Backus’ Hs- 
tate, 22 N.Y.S.2d 613, 175 Misc. 13. 

N.Y.Sur. Where testator empowered 
trustee “from time to time and in its 
discretion” to sell, transfer or exchange 
personal properties, investments and 
securities constituting part of estate, 
and to reinvest “in any other such se- 
curities as to it or them shall seem 
safe and proper,’ trustee was not re- 
stricted to investments authorized by 
statute, and could hold and reinvest in 
so-called “nonlegals,” subject to rule 
as to care required of trustee in mak- 
ing or retainin investments.—In re 
Kane’s Hstate, 25 N.Y S.2d 988. 

N.Y.City Ct. A trustee who invested 
trust funds in a security which was 
ineligible at the time of investment 
but which later became eligible might 
not, in absence of proof of an interven- 
ing depreciation and loss, be held to 
be derelict in his duty.—Geldmacher v. 
City of New’ York, 25 N.Y.S.2d 380, 
175 Misc. 788. 

A trustee, in absence of restriction 
in instrument creating his authority, in 


his judgment ‘may invest trust funds. 


within scope permitted him by_ statute. 
Geldmacher y. City of New York, 25 
N.Y.S.24 380, 175 Misc. 788. 3 
Or. Where testamentary trustee with 
$5,000 of trust funds purchased mort- 
gage on property belonging to his wife 
and sister-in-law and realty experts 
valued the property as being worth ap- 
proximately $6,500 when considered as 
security for a mortgage loan, value of 
the property as security for mortgage 
loan was not sufficient to support a 
loan of $5,000 of trust funds as_ re- 
spects surcharging trustee’s account, 
notwithstanding testimony as to rental 
value of property when mortgage was 
purchased, since rental income while 


having a use value merits little con- ~ 


sideration in appraising realty as _ se- 
curity for a mortgage loan.—Driver v. 
Blakeley, 107 P.2d 524. : 

The investment of trust funds by tes- 
tamentary trustee in a note and mort- 
gage on which personal liability was 
eliminated by death and by. endorse- 
ment without recourse was improper.— 
Driver v. Blakeley, 107 P.2d 524. 

Pa. Where appraisals of mortgage 
investments made by trust company for 
testamentary trust estate were fair 
and free of fraud or collusion, benefi- 
ciaries could not complain that they 
were made by two well-qualified direc- 
tors of ‘the company rather than by 
so-called disinterested third parties.— 
In re Saeger’s Hstate, 16 A.2d 19, 340 
Pa. 73. 

Under former Fiduciaries Act, re- 
quirements concerning certification of 
appraisement, inspection of property, 
or proportion of mortgage amount to 
fair value were not applicable to tes- 
tamentary trustee’s investment in mort- 
gages, and it was sufficient to show that 
fair value of mortgaged properties af- 
forded an ample margin of security 
when the mortgages were taken into 
the trusts as well as when the invest- 
ments were -accepted by trustee. 20 
Lis 801.—In re Saeger’s Estate, 16 
A.2d 19, 340 Pa. 73. 

Pa,Orph. A trustee will not be sur- 
charged in Pennsylvania solely for 
failure to diversify trust investments, 
but where the sufficiency of an invest- 
ment is questioned the fact that the 
entire trust res was invested in one 
security may constitute an element in 
determining whether the fiduciary acted 
with common skill, common prudence, 
and common gaution.—_In re + Rom- 
berger’s Estate, 89 D. & C. 604, 


Pa.Orph. Where ‘a trust instrument 
authorizes the trustee to sell any of 
the securities constituting the trust res 
and ‘‘to invest the proceeds in securities 
legal for trust funds under the laws 
of the State of Pennsylvania,” the trus- 


“tee may properly invest in a participa- 


tion certificate in a mortgage pool 
consisting entirely of individual invest- 
ments all of which are eligible for the 
investment of trust funds, since the 
Act, 26 April, 1929, Pir, 817, 20 PS, 
§ 801 declares that such participation 


certificates are leg! 


-—In re Geiger’s Estate 
_. The Restatement of 


Geiger’s Estate, 33 Berks 71. © 
_ Pa.Orph. The propriety of an invest- 
ment must be judged as it appeared at 
the time it was made, and not as 
viewed in the light of subsequent 


events.—In re Croll’s Estate, 55 York 6. 


§ 679 | 

N.J.Ch.. The statute requiring trust 
inyestments represented by participa- 
tion certificates to be .a first. lien on 
improved real estate was eliminated by 
trust agreement exclusively authorizing 
investment irrespective of whether the 
securities be authorized for investment 
of trust funds by laws of the state of 
New Jersey... N.J.S.A., 3:16-2 et. seq.— 
Pike v. Camden Trust Co., 16 A.2d 634, . 
128.N.J.Eq., 414. 


A trust company with discretionary 
power to invest did not violate com- 
mon law requirement that it make only 
investments which a rudent man 
would make by purchasing participa- 
tion certificates in mortgage on prem- 
ises that were subject to municipal lien 
for unpaid tax assessment, where the 
investment was not imprudent when 
made, and trustee relied on positive 
assurance by apparently responsible 
mortgagor that mortgagor would pay 
the assessment if appeal from assess- 


ment was dismissed.—Pike v. Camden 
rep Co., 16 A.2d 634, 128 N.J.Eq. 


Pa.Orph. A corporate fiduciary will 
not be surcharged for transferring a 
mortgage participation certificate from 
one trust to another without a current. 
appraisal where it had obtained an ap- 
praisal of double the amount of the 
mortgage some time before, where the 
intrinsic value of the property had not 
changed since the appraisal, even 
though there was no market for the 
property, and where the mortgagor was. 
reputedly exceedingly wealthy; and ° 
this is so even though the real estate 
was not carrying itself.—In re Crane’s 
Hstate, 41 D. & C. 337. 


The trustee of a continuing trust will 
not be surcharged for an allegedly im- 
proper mortgage investment at a time 
when no distribution of principal is 
being made, the real estate taken in. 
foreclosure has not been liquidated and 
it is uncertain whether any loss will im 
fact be suffered by the beneficiaries be- 
cause of the investment.—In re Crane’s. 
Hstate, 41 D. & C. 3387. 


Pa.Orph. Where a trustee was di- 
rected by the will which created the 
trust ‘‘to invest and reinvest if neces- 
Sary or proper under the direction of 
the Orphans’ Court of York County, 
Penna.,” made several investments with 
the approval of the court, which were 
all paid, and subsequently invested the 
trust funds in fractional interests in 
first mortgages; and where it was 
clearly established that no _ statutory 
requirement or regulation was violated 
or ignored in the making of these dis- 
puted investments and that the prop- 
erties covered by these mortgage par- 
ticipations were appraised when the 
investments were originally made at 
values showing a reasonable margin of 
safety of principal and that the trustee 
had performed according to the recog- 
nized standards applied to the facts 
that existed at the time of the invest- 
ment; and where at the time of the 
termination of the trust the trustee 
held fractional interests in certain of- 
said mortgages and fractional interest: 
in real estate acquired under fore- 
closure of certain of said mortgages, 
none of which interests in mortgages 
or real estate were legal investments 
at the time of the adjudication of the 
account, and none of which could be- 
liquidated without a loss; it was held, 
the trustee was not liable for the- 
Josses sustained’ by the investments. 
mentioned, and that he can not be re- 
quired to substitute cash for the frac- 
tional interests in the mortgages dnd. 


be 


 $t.1923, § 2100b, subd. 2(c); 


_curities, 


- York 6. 
_ Distributees of 
und need not accept improper 
lortgage investments, such as a mort- 
gage in which the trustee has invested 
more than the statutory proportion of 
the fund, and the trustee is bound to 
account for the money invested therein, 
S$t.1939, 
§ 320.02.—In re Cosgrove’s Will, 295 N. 
W. 784, 286 Wis. 554,132 A.L.R. 1514. 
683 ; 
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D.C.D.C. Testamentary trustees 
were required to exercise their sound 
discretion in holding and disposing of 
securities received by them as result 
of reorganization proceedings of cor- 
porations in which testator held se- 
notwithstanding such reor- 
ganization securities did not qualify 
as legal investments for the trustees 
under provision of the will.—Burdick 
vy. Burdick, 33 F.Supp. 921. 

Me, Where trust provided for in- 
vestment of funds in first mortgage 
bonds of any corporation on which no 
default in payment of interest shall 
have occurred for period of five years 
before purchase thereof, settlor did not 
intend to. inhibit purchase of first 
mortgage bonds unless they had been 
outstanding without default in interest 
for at least five years before their pur- 
chase, but it was the history, record 
and successful management of the cor- 
poration, that was to be tested and se- 
curity of principal and income was the 
real purpose in mind.—Porter v. Port- 
er, 20 A.2d- 465. 

Where trust provided for investment 
of funds in first mortgage bonds of 
any corporation on which no default in 
payment of interest shall have occurred 
for period of five years before purchase 
thereof, trustee could invest funds in 
first mortgage bonds of corporation 
which either by original or refunding 
issue had clear record as to payment of 
interest without default for period of 
five years before purchase, and in 
which the ratio of value of mortgaged 
property to debt secured was at least 
equal to that in any precedent issue.— 
Porter v. Porter, 20 A.2d 465. 

Neb. An equity court may authorize 
the investment of trust funds in com- 
mon and preferred stocks under condi- 
tions that safeguard the investment 
and provide an adequate income return 
consistent with that safety, in order 
that the primary purpose of the trust 
may. be more effectively secured, al- 
though such investments are not au- 
thorized in the instrument creating the 
trust—John A. Creighton Home for 
Poor Working Girls’ Trust ¥. Waltman, 
299 N.W. 261. : 

N.J.Ch. That trust company, at time 
of investing in bonds for trust estate, 
purchased a large block of similar 
bonds for itself and in its own name 
did not constitute violation of fiduciary 
duty, but was evidence of good faith, 
though trust company might later have 
to choose between disposing of its own 
securities, and disposing of the trust's 
securities, if confronted with a falling 
market.—Pike v. Camden Trust Co., 16 
A.2d 634, 128 N.J.Eq. 414, 

N.J.Ch. A testatrix, who gave her 
executors’ power to reinvest in bonds, 
mortgages, and stocks, would be 
deemed to have employed the word 
“stocks” in the commonly accepted 
sense as meaning shares of stock in 
private corporations, rather than as 
referring merely to governmental obli- 
gations.—Reinhardt v. National State 
Bank, 20 A.2d 654, 130 N.J.Hq. 34. 

Where will empowered executors to 
buy a class of “securities”, corporate 
stocks, which was entirely outside the 
legal list, a statute enacted after testa- 
trix’ death, authorizing investment in 
certain stocks did not govern, N.J.S. 
A. 3:16-1(m and p), 3:16-1.1.—Rein- 
hardt v. National State Bank, 20 A.2d 
654, 130 N.J.Hq. 34. 

N.Y.App.Div. A trustee cannot in- 
vest trust funds in the stocks, bonds, 
or other securities of private business 
corporations or in bank stocks, in ab- 
senee of express authority in the in- 
strument creating the trust or statu- 


ioned. aE In re Crott's 


of a testamentary 


arnell’s 
App.Div. 287, affirming 19 N.Y.S.2d 
pote Mise’ 127, affirmed 29 N..2d 


That, if trustees of testamentary 
trust can invest only in securities 


which are fortified by tangible assets, 


it will result in a great loss in value 
of trust funds and in a decreased in- 
come to life beneficiaries, would not 
entitle trustees to invest in corporate 
common stock, where trustees were 
not given, by will, discretionary pow- 
er to invest in other than legal se- 
curities. Decedent Estate Law, § 111; 
Personal Property Law, § 21.—In re 
Carnell’s Will, 21 N.Y.S.2d 376, 260 
App.Div. 287, affirming 19 N.Y.S.2d 
aan 174 Mise. 127, affirmed 29 N.H.2d 


N.Y.Sur. Under will, trustees were 
given discretionary powers to invest 
in any bonds or stock which they 
should deem advisable, whether or not 
they were legal investments, provided 
that such investments should not in- 
clude manufacturing stock or mercan- 
tile risks or business.—In re Luling’s 
Will, 26 N.Y.8.2d 951, 175 Misc. 915. 

Under will permitting trustees to in- 
vest in publie stock or bonds of the 
United States or of any of states, or 
of any public or private corporation 
or company, provided they should not 
invest in any manufacturing stock, tes- 
tator intended to place no prohibition 
on investment in bonds of manufac- 
turing companies, but did. prohibit in- 
vestment in stocks of manufacturing 
companies.—In re Luling’s Will, 26 N. 
Y.S.2d 951, 175 Mise. 915. 

N.Y.Sur. Direction in will to make 
investments in certain common stock 
was ‘‘permissive’ rather than ‘‘man- 
datory”’, otherwise a testator could ex- 
onerate a fiduciary from ~ reasonable 
care, diligence, and prudence imposed 
by Decedent Hstate Law. Decedent 
Estate Law, § 125.—In re Ascher’s Es- 
tate, 26 N.Y.S.2d 1000, 175 Misc. 943. 

Under will directing executrix and 
trustee to invest certain sums in com- 
mon stocks, investments could be made 
by trustee only if such investments 
would not be contravention of reason- 
able care, diligence, and prudence im- 
posed by statute. Decedent Hstate 
Law, § 125—In re Ascher’s DWstate, 26 
N.Y.8.2d 1000, 175 Misc. 943. 

Where testator directed  executrix 
and trustee to invest certain specific 
sums in common stocks and provided 
that the balance of the trust fund 
might be invested in legal securities 
only, but after the payment of debts 
and other expenses the balance remain- 
ing was not. sufficient to make all the 
jnvestments directed, the amount to be 
invested in each security would be re- 
duced proportionately. Decedent Es- 
tate Law, § 125.—In re Ascher’s Hstate, 
26 N.Y.S.2d 1000, 175 Misc. 943. 

N.Y.Sur. Where will authorized trus- 
tee to invest moneys in the ‘‘bonds de- 
bentures debenture stock mortgages ob- 
ligations or securities or the guaranteed 
preference or guaranteed ordinary 
stock or shares of any Company or 
public municipal or local body or au- 
thority in the United Kingdom or the 
United States of America,” trustee was 
authorized to invest in preferred stocks 
of railroad companies in the United 
States—In re Wildenburg’s Hstate, 29 
N.Y.S.2d 896, 177 Misc. 5 

Pa.Com.Pl. Trustees having investi- 
gated the security of each bond prior 
to its purchase and obtained compre- 
hensive information from _ reliable 
sources, were not negligent where such 
bonds had a public market, were listed 
on one or more exchanges, fluctuated 
but narrowly in price and yielded in- 
come comparable to the average income 
that could be obtained at the time from 
investments as to which there was. no 
reason to anticipate a loss of principal. 
—Thompson v. Fitzgerald, 4 Fay.L.J. 
hae 

Pa.Orph. Where the sole asset of 2 
trust estate is a so-called ‘‘preferred”’ 
stock, deferred, however, to the com- 
mon in the event of corporate dissolu- 


Will, 21 N.Y.S.2d 376, 260: 


ful,” in absence of anything indicat 
contrary, and means, as ordinarily a 
derstood, that authority or power to | 
thing contemplated is conferred, _ 
that it must be done. Shannon’s Co 
cE at 5434.—Steinberg v. Cox, 144 
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N.J.Ch. When a deed of trust or 
gives authority to invest in gener: 
terms, inves x 
interest-bearing securities or in 
ductive funds on good securities, the 
trustee must. invest in such securities 
as the statute prescribes 
funds, or as the court on special. appl 
cation directs. N.J.S.A. 3:16-1.—Rei 
hardt v. National State Bank, 20 
654, 130 N.J.Eq. 34. ee 
If there is a general direction in 
deed of trust or will to invest in s 


cations. N.J.S.A. 3:16-1._Reinhardt 
National State Bank, 20 A.2d 654, 1; 
N.J.Eq. 34, / 


If a trust instrument authorizés. in 
vestment in a class of securities which 


ve) 


for, trust, 


is not within the statutory scheme, then 


the creator of the trust is considered 
have intended that the trustee show! 
not be limited by the statute, but o 


by the general rules of good faith aaa? 


reasonable care. N.J.S.A. 316-1 


Reinhardt v. National State Bank, 20. 


A.2d 654, 130 N.J.Eq. 34. ; 
N.¥. Contracts for payment, by 
surance company to testator as agent 


invested within provision of will au- 
thorizing executors and trustee to re- 
tain as investments for trust thereby 
ereated any securities or property in 
which estate was invested at time of 
testator’s death.—In re Pennock’s Will, 
35 N.H.2d 177, 285 N.Y. 475, reversin 
In re Pennock’s MHstate, 20 N.Y.S.2d 
811, 260 App.Div. 181, reversing 14 
YS.20 1380501072, SMisele0, 
denied 23 N.Y.S.2d 204, 260 App.Div, 


N.Y.App.Div. Where settlor of trust. 


authorized a temporary investment for — 
90 days of a specified character and 


stated that it was understood that at 
end of such time the trustee was to 
invest in five-year mortgage “certifi- 
cates” issued by named title company, 
the settlor specifically required diver- 
sity in the investment, and apart from 
such direction, the law likewise imper- 
atively requires 
Gramatan Nat. Bank & Trust Co. of 
Bronxville, 26 N.Y.S.2d 917, 261 App. 
Div. 1086, affirming 21 N.Y.S.2d 49, re- 
argument denied 28 N.Y.S.2d 157, 262 
App.Div. 745, appeal granted and ques- 
tion certified 29 N.Y.S.2d 152, 262 App. 
Div. 861. 

Where both the settlor’s direction 
and the law required diversity of in- 
vestment, investment of entire $25,000 
corpus of a trust fund in one guaran- 
teed mortgage certificate could not be 
defended on ground that trustee was 
entitled to rely on the assurances and 
representations of the title company 
with which trustee dealt, since in mak- 
ing such investment the trustee was 


aa 
of commissions on renewal premiums © 
when paid were neither securities nor — 
property in which testator’s estate was 


reargument 


diversity —Cobb y. — 
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grossly negligent as a matter of fact 
and as a matter of law.—Cobb v. Gra- 
matan Nat. Bank & Trust Co. of 
Bronxville, 26 N.Y.S.2d 917, 261 App. 
Div. 1086, affirming 21 N.Y.S.2d 49, re- 

argument denied 28 N.Y.S.2d 157, 262 
App.Div. 745, appeal granted and ques- 

ys nen Ee ines 29 N.Y.S.2d 152, 262 App. 
‘Div. 


N.Y.Sur. Where testamentary trus- 


ast, executors were authorized to 
turn over to the trust such securities 
Ss might come into their hands and 
which they might collect for that pur- 
“pose, the testator did not intend to 
limit the trustees to investments re- 
quired by Decedent Estate Law. Dece- 
dent Estate Law, § 111.—In re Ball’s 
Will, 24 N.Y.S.2d 4382. 

.Y.Sur. Prior to 1936, a creator of 
trust requiring the investment of 
oney could direct how the invest- 
ent should be made and what secur- 
jes should be taken. Decedent Es- 


realty 
appraised at $1,400,000, and assessed 
for $1,045,000, and the mortgage was 
guaranteed by a title and mortgage 
company, investment was made pru- 
dently and in good faith, and trustee 
would not be surcharged.—In re Wild- 
__ enburg’s Estate, 29 N.Y.S.2d 896, 177 
_ Mise. 49. 
Testamentary trustee acted with rea- 
' sonable care and prudence in relying 
on the additional security of a guaran- 
ty of payment of principal and income 
of mortgage by title and mortgage 
company when trustee invested trust 
funds in a participation in the mort- 
gage—In re Wildenburg’s Estate, 29 
‘N.Y.S.2d 896, 177 Misc. 49 
- Trustee could not be condemned for 
accepting, as the fair value of realty, 
the appraisal of the realty made by a 
member of a reputable firm of real 
estate appraisers, familiar with the 
h worth of the realty in the location, 
before the trustee invested trust funds 
in pafticipation in mortgage on realty. 
—In re Wildenburg’s Estate, 29 N.Y.S. 
2d 896, 177 Misc. 49. 

A trustee which had power under 
will to invest trust funds in mortgages, 
and which invested $10,000 of trust 
funds in participation of a mortgage 
of $1,100,000 on realty which was ap- 
praised by experts at $1,650,000, would 
ig not be held liable when the investment 
e thereafter proved unsuccessful.—In re 
‘ Wildenburg’s Estate, 29 N.Y.S.2d 896. 


’ - 177 Mise. 49. 
ar N.Y.Mun.Ct. Under will directing 
1% trustees to set up a fund to produce 


‘an income from which to pay an an- 
nuity to beneficiary, fund so set up 
was a “trust fund’’ in which trustees 
were vested with legal title until an- 
— nuity which was payable out of its in- 
come was terminated, and then it 
would become a part of the residuary 
estate, and, in the interval, trustees 
cat had power to invest and re-invest the 
# fund and pay over the income in the 
amounts of the annuities.—Ginsberg vy, 
Vanneck, 25 N.Y.S.2d 367. 

Pa. Under simple trust deed au- 
thorizing trustee to invest and rein- 
vest in first lien mortgages, and to re- 
tain mortgages originally delivered to 
trustee, trustee’s obligation to exer- 
cise common skill and prudence was 
not enlarged by provision that at end 
of 15 years trustee would pay trustor 
“the principal sum in its hands, either 
in cash or securities, as I may elect,” 


) 


CG re at! 
TRUSTS 


—In re Potter Title & Trust Co., 19 


A.2di380. 342)) Pa. 1223. ; 

Pa.Orph. Where a testator gives ex- 
press directions as to the security in 
which the estate is to be invested, it is 
the duty of the trustee to follow such 
directions literally, or make the invest- 
ments under direction of the court.—In 
re Croll’s Estate, ne ere 6. ‘ 


Pa.Orph. If a trust investment is 
properly questioned, the discretion ex- 
ercised by the trustee will be scruti- 
nized in the light of the will and of 
the Fiduciaries Act, and the primary 
inquiry will be whether he has per- 
formed according to the recognized 
standard applied to the facts that ex- 
isted at the time of the investment. 


“ —In re Croll’s Estate, 55 York 6. 
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Pa.Orph. If investments by trustees 
are unnecessarily approved by the court 
and subsequently challenged for result- 
ing loss, the trustees could still be re- 
quired to justify the wisdom and pro- 
priety of their selection.—In re Croll’s 
Hstate, 55 York 6. 

The only effect of the failure of a 
trustee to secure the approval of the 
court of an investment he is about to 
make, where such approval is required, 
is to throw upon the trustee the burden 
of showing that the investment was 
such as the law permits, and that, in 
the light of the circumstances existing 
at the time it was made, there was no 
imprudence: in making it.—In re Croll’s 
Estate, 55 York 6. 

Where, in creating a trust, the testa- 
tor, after the gift of the funds to the 
trustee, added ‘‘in trust to invest and 
reinvest if necessary or proper under 
the directions of the Orphans’ Court of 
York County, Penna.’ ; it was. held 
that the trustee was not required to 
secure approval of the court before 
investing the trust funds in first mort- 
gages on real estate, which at the time 
the investments were made were “legal 
ee ne ee re Croll’s Estate, 65 

ork 6, 
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Pa. The field of investment of trust 
funds by trustee defined by statute 
may be enlarged by the will creating 
the trust, by acquiescence of beneficiar- 
ies, or in certain cases by order of 
court. 20 P.S. §§ 801(19), 866.—In re 
ven hte Estate, 21 A.2d 59, 342 Pa. 


If testator directs an investment of 
trust funds in a particular security, it 
must be made, if available-—In re Ca- 
sani’s Wstate, 21 A.2d 59, 342 Pa. 468, 

If investments of trust funds become 
nonlegal or if nonlegal investments are 
received from testator creating trust 
without authority to retain them, trus- 
tees must convert investments into le- 
gals with reasonable diligence. 20 P.S. 
§§ 801(19), 866.—In re Casani’s Estate, 
21 A.2d 59, 342 Pa. 468. 

A testamentary fiduciary is expected 
to be ordinarily watchful and to exer- 
cise normally good judgment with re- 
spect to securities which would not be 
legal investments for trust funds. 20 
P.S. §§ 801(19), 866.—In re Casani’s 
Estate, 21 A.2d 59, 342 Pa. 468. 

Conduct is “reasonable”, within rule 
requiring a testamentary fiduciary to 
convert nonlegal investments of trust 
funds with reasonable diligence, if it 
is consistent with that of the prudent 
man in like circumstances. 20 P.S. §$ 
801(19), 866.—In re Casani’s Dstate, 21 
A.2d 59, 342 Pa. 468. 

In determining whether testamentary 
fiduciaries breached their duty to con- 
vert nonlegal investments of trust 
funds with reasonable diligence, fidu- 
ciaries’ conduct would be considered 
with respect to the necessities, as they 
appeared at time of proposed transac- 
tions. 20 P.S. §§ 801(19), 866.—In re 
ee Estate, 21 A.2d 59, 342 Pa. 


Pa. The duty of testamentary trus- 
tees to convert nonlegal investments 
held by testator at time of his death 
with reasonable diligence is satisfied by 
conduct of the prudent man in like cir- 
cumstances.—In re Quinn’s Mstate, 21 
A.2d 78, 342 Pa. 609. 


} We 


Pa.Orph. Where a. will creating 4 
trust provides that the trustee may 


change investments only with the con- — 


sent of the cestui que trust’s mother, 
but certain investments were changed 
without such consent during a period 
from 1927 to 1931, the cestui que trust 
is estopped from surcharging the trus- 
tee for its action where it appears 
that, after the changes were made, 
quarterly statements showing the pur- 
chase of each and every investment 
were mailed to the mother and the 
income therefrom was regularly remit- 
ted and yet no objection of any sort 
was made until June of 1936, although 
the cestui que trust arrived at full age 
in 1930, although the mother was thor- 
oughly conversant with the terms of 
the will and alert in the assertion of 
her rights and those of the cestui que 
trust, and although the latter lived 
with his mother until 1935, saw the 
quarterly statements, and, checked the 
figures with the amount of the income 
checks.—In re Lieber’s Estate, 39 D. 
& C. 429. ‘ 
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App.D.c. <A cestui que trust must be 
apprised of all the material facts and 
of their legal effect to ratify or confirm 
a breach of trust.—Harll v. Picken, 113 
F.2d 150. 

A trustee’s duty of disclosure to his 
cestui que trust is not discharged by 
leaving the cestui to draw doubtful in- 
ferences, conclusions, and_ suspicions 
from his efforts to extract for his own 
benefit not only the trust res, but other 
peceerty of the cestui as well.—Earll v. 

icken, 113 F.2d 150 ( 

The failure to perform the duty to 
speak or make disclosures which rests 
on one because of a trust or confiden- 
tial relation is a fraud for which equi- 
ty may afford relief from a judgment 
thereby obtained, even though breach 
of duty occurs during a judicial pro- 
ceeding and involves false testimony, 
and that is true whether the fraud is 
regarded as extrinsic or as an excep- 
tion to the extrinsic fraud rule.—Harll 
v. Picken, 113 F.2d 150. 

Iowa. An exception to the general 
rule in Iowa that neither trustee: nor 
his wife can deal with the trust prop- 
erty for personal advantage is where 
the beneficiary is sui juris and has 
full information and complete under- 
standing of all the facts concerning 
the property and the transaction and 
with whom he is dealing, and gives 
perfectly free consent and the _ price 
is fair and adequate and _ beneficiary 
is given a perfectly honest and com- 
plete disclosure of all knowledge pos- 
sessed by trustee or which wife might 
with reasonable diligence be possessed 
and no undue or 
tage has been obtained.—Van Gorp y. 
Van Gorp, 296 N.W. 354. 

N.J. The fact that certain state- 
ments were sent by trustee to life 
tenant at various times and that, after 
default had occurred in some of the 
interest installments, the 
talked the matter over with the offi- 
cers of the trustee, did not “estop’” 
the life tenant and the remainderman 
from excepting to the trustee’s account, 
on ground that the trustee had. in- 
vested in nonlegals.—In re Johnston’s 
Estate, 18 A.2d 274, 129 N.J.Eq. 104, 
affirming 14 A.2d 469, 127 N.J.Eq. 576. 

N.J. Where court accounting by a 
corporate trustee of the investment and 
management of trust funds in which 
infants were interested failed to dis- 
close that such investment was made. 
under conditions which would render 
the trustee liable in case of loss, adult. 
cestui que trust was “estopped” by 
‘Jaches” to question the investment, 
but infant cestuis que trust were not 
so estopped, though represented on 
the accounting by a guardian ad litem. 
—Rothenberg v. Franklin Washington. 
Trust Co., 19 A.2d 640, 129 N.J.Eq. 361, 
modifying 13 A.2d 667, 127 N.J.Bq. 406. 

N.J.Ch. Where settlor of trust knew 
details. of, and acquiesced in, invest- 
ments by trustees for five years he was. 
barred by “estoppel” from complaining: 
thereof, and her legatees had no basis 
for acquisition of cause of action. 
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life tenant 


is 63 4 2; é Pl C0 Fa AE A 

_ N.J.Prerog. The fact that certain 
statements were sent by trustee to 
life tenant at various times and that, 
after default had occurred in some of 
the interest installments, the life ten- 
ant talked the matter over with the 
officers of the trustee, did not ‘‘estop” 
the life tenant and the remainderman 
from excepting to the trustee’s ac- 
count, on ground that the trustee had 
invested in nonlegals.—In re Johnston’s 
Estate, 14 A.2d 469, 127 N.J.Eq. 576. 

N.Y.Sup. A testamentary trustee, 
who under will was authorized to ac- 
quire nonstatutory investments, was 
not negligent in purchasing and retain- 
ing railroad stock under evidence dis- 
closing that settlor who was director 
of railroad owned substantial block of 
‘railroad stock, that railroad paid large 
dividends in the first years of the trust, 
and decline in income did not occur uli- 
til national depression—In re First 
Nat. Bank of City of New York, 25 
NiY.S2d. 221. 

N.Y.Sur. Where for 23 years no ob- 
jection was made to type of securities 
in which trustee of residuary estate in- 
vested, failure to object indicated ben- 
eficiary’s approval of the manner in 
which trustee administered the trust 
estate.—In re Backus’ Hstate, 22 N.Y.S. 
2d.613, 175 Mise. 13. 


N.Y.Sur. Where adult beneficiaries 
interested in testamentary trust estate 
made written request of trustees that 
certain stoek be retained by them, and 
informed persons indicated that stock 
possessed potentialities and probable 
value considerably in excess of price 
which might have been procured there- 
for on sale, trustees’ failure to sell 
stock was not improper.—In re Bogert’s 
Estate, 24 N.Y¥.S.2d 553. 

N.Y.Sur. An objection to judicial 
settlement of surviving testamentary 
trustee’s accounts, directed to apparent 
purchase of a mortgage on certain re- 
alty by trustee from himself was over- 
ruled where it appeared that when pos- 
sibility of the particular investment, 
which objector’s expert witness indi- 
cated was very desirable, came to trus- 
tee’s attention he was without avail- 
able funds to secure it for trust, that 
he loaned money to trust with approval 
of adult interested parties until trust 
funds should become available and took 
mortgage in his own name, and that 
trustee assigned mortgage to trust 
when trust funds were in hand.—In re 
Bogert’s Estate, 24 N.Y.S.2d 553. 

N.Y.Sur. Where life beneficiary of 
trust wrote a letter advising trustee 
that he approved of investments by 
trustee in preferred shares of railroad 
companies, he was bound by his act, 
and he was “estopped” at a later date 
from questioning the validity of the 
investments and so were also his ap- 
pointees under power of appointment 
given by will.—In re Wildenburg’s Hs- 
tate, 29 N.Y.S.2d 896, 177 Misc. 49. 


Ohio. To bind a beneficiary in a 
breach of trust, by “acquiescence” or 
“estoppel”, it must be made to appear 
not only that he was aware of all the 
material facts, but that he was also 
advised of his legal rights and failed 
thereafter to register objection.—In re 
Trusteeship of Stone, 34 N.E.2d 755, 
138 Ohio St. 293, 134 A.L.R. 1306. 

Pa. Where testamentary trust au- 
thorized payment of net income to 
beneficiary’s mother whose consent to 
ehange in investments was required, 
mother’s suggestion that certain funds 
be invested in first mortgages was fol- 
lowed by trustee, and thereafter ad- 
ditional first mortgages were invested 
in without mother’s consent, mother’s 
receipt of income from _ additional 
mortgages with knowledge of their 
purchase constituted an implied af- 
firmance of investments binding upon 
beneficiary.—In re Lieber’s Hstate, 20 
A.2d 193, 342 Pa. 246. 

Where testamentary trust required 
trustee to obtain consent of _ bene- 
ficiary’s mother to change in _ invest- 
ments, fact that mother’s implied af- 
firmance of new investments, arising 
from receipt of income therefrom with 


trustee.—In re Lieber’s Estate, 20 A. 
2d 1938, 342 Pa. 246. 

Pa. The field of investment of trust 
funds by trustee defined by statute 
may be enlarged by the will creating 
the trust, by acquiescence of benefi- 
ciaries, or in certain cases by order of 
court. 20 PS. §§ 801(19), 866—In_re 
esenis Estate, 21 A.2d 59, 342 Pa. 


Pa.Com.Pl. In determining whether 
the beneficiaries acquiesced in the ac- 
tion of trustees in making the invest- 
ments, the court may consider their 
knowledge of the investments gained 
from the filing of successive accounts 
and the furnishing of annual state- 
ments, their acceptance of the income 
and failure to object until the bonds 
had greatly depreciated in market 
value, the fact’ that they excepted only 
to such nonlegal investments as had 
suffered a loss in value, requests on the 
part of beneficiaries that the trustees 
invest in corporate stocks and refrain 
from investing in mortgages and gov- 
ernment securities expressed over a 
period of years, and subsequent at- 
tempted amendments joined in by the 
beneficiaries giving them, or some of 
them, the right to direct the trust 
investment in legals and nonlegals.— 
Thompson y. FitzGerald, 4 Fay.L.J. 71. 

Following the filing of the first ac- 
count in 1925, containing nonlegal se- 
curities, additional nonlegals were pur- 
chased and set forth in a second ac- 
count filed in 1930. 
were filed to such investments until 
1937. From the time of the purchase 
of the nonlegals the beneficiaries ac- 
cepted the income from them and for 
at least seven years prior to the filing 
of exceptions, had actual notice of the 
investments. .One of the beneficiaries 
from time to time objected to invest- 
ments in legal securities because of the 
low income, and expected a trust fund 
of $400,000.00 to net to her $20,000.00 
per year. Held: That by acquiescence 
the beneficiaries consented to and af- 
firmed the purchase of the nonlegal 
investments and could not subsequently 
question the propriety of their pur- 
chase by the trustees.—Thompson vy. 
FitzGerald, 4 Fay.L.J. 71. 

In passing upon exceptions by the 
beneficiaries weight must be given to 
the family approbation of the course 
of action of the trustees, the benefi- 
ciaries being a mother and her three 
sons, both in questions of negligence 
and in strict adherence to contractual 
formalities—Thompson vy. FitzGerald, 
4 Fay.L.J. 71. 

R.I. Where trustees under trust cre- 
ated by will set up corporation as 
medium through which to _ discharge 
their duties as trustees with knowledge 
and consent over many years of par- 
ties in interest, both trustees and par- 
ties in interest were bound by their 
acts and could not deny, or disregard 
as of no importance, existence of the 
corporation as a separate legal entity, 
entitled to carry on its business ac- 
cording to law.—Adams v. Whitmarsh, 
17 A.2d 433. 

Tenn. Where testamentary trustee 
of spendthrift trust was without pow- 
er to sign plan for reopening of insol- 
vent national bank, in which trustee 
held several shares of stock, and to exe- 
cute a note pursuant thereto and pledge 
securities of estate for its payment, a 
paper signed by chief beneficiary of 
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trust consenting to _ trustee’s acts 
would not preclude successor trustee, 
by ‘estoppel’, or otherwise, from 


bringing suit to avoid acts of trustee. 
—Cowan v. Hamilton Nat. Bank, 146 
S.W.2d 359. k 
Tenn.App. A brokerage corporation, 
acting in good faith and with due dil- 
igence in borrowing money on mort- 
gage and using proceeds to pay prior 
liens on mortgaged property, insurance 
premiums, foreclosure expenses. and 
cost. of repairs after purchasing prop- 
erty at foreclosure sale for benefit of 
holders of bonds secured by mortgage, 


ty or result in any loss to such own- 
ers.—Steinberg vy. Cox, 144 S.W.2d 12 
Wis. A cestui was _ “estopped” to 
claim that trustee should be _ sur- 
charged for amount of mortgage f 
failure to dispose thereof, where for 
many years trustee filed annual ac- 
counts which came to attention of 
tui who knew of continued presence f 
the trust of the mortgage and ney ah: 
objected or insisted upon its sale or 
foreclosure.—In re North’s Will, 29: 
N.W..-15, 235) Wis..639. 304 
Wis. Distributees of a testamentary 
trust fund held not to have ratified 2 
sale of mortgage investments of the 
trustee bank to itself as trustee, in 


the material facts, even though the di: 
tributees subsequently agreed to t 
suggestion of the bank’s attorney t 
the bank should act as their agent 
collecting and foreclosing the m 
gages.—In re Cosgrove’s Will, 295 
W. 784, 236 Wis. ais 132 A.L.R. 


§ ‘ 
Kan. A trustee, guilty of breach 
trust by making illegal investmen 
trust res or other unauthorized 
bursements of trust assets, is bou 
restore trust funds on timely deman 
of trust beneficiaries or others author- 
ized to act in their behalf.—Bayless Vv. 
Wheeler. Kelly Hagny Trust Co., 109 
P.2d 108, 153 Kan. 81. : 


§ 701 VF fs 
_ D.C.D.C. It is duty of trustee to 
invest funds in his possession over 
long time, and if he fails to do so, he | 
may be liable personally for loss of 
pp eben) iH v. Ballard, 36 F.Su Ds 
we ee 


ditional offer was made to purchase 
corporation stock held by trust com- 
pany as trustee under deceased owner’s | 
will, corporation’s stockholders were 
opposed to selling stock at price an: at 
where near that suggested in year — 
during which trustee filed bill to d 
termine whether it had power und 
will to sell stock, testator’s children, 
suing trustee for losses resulting from | 
its failure to sell stock, never request- 
ed it to do so, and some stockholders — 
bought other shares even after stock 
decreased in price, diligence imposed 
by law on trustee did not require it to 
sell stock without unreasonable delay. 
—Kubin vy. Chicago Title & Trust Co., 
29 N.H.2d 859, 307 Ill.App. 12. 

N.J. Where trust fund of $25,000 
was controlled by the provision of will 
restricting investments thereof to  ~ 
bonds and mortgages and trustee 
failed to comply with will, trustee “eg 
was properly required to account for 
loss resulting from investment of part 2 
of trust fund in securities other than 
those mentioned in the will—In re — 
Buckelew’s Hstate, 19 A.2d.779, 129 — 
N.J.Eq. 383, affirming 13 A.2d 855, 128 rt 
N.J.Eq. 81. Ne 
N.Y.Sup. A trustee has duty to ex- 
his own judgment concerning 
proper time to dispose of securities or 
to hold them, and the exercise of an 
erroneous but honest judgment that 
may result in loss due to unforeseen 
circumstances does not create any lia- 
bility against the trustee—Van Wag- 
enen v. Fox, 22 N.Y.S.2d 803. 

N.Y.Sup. A trustee was not sur- 
chargeable for loss resulting from de- 
cline in market of railroad stock in 
which trustee invested about 80 per- 
cent. of trust funds on ground of 
lack of diversification where there 
was nothing in record to show that 
lack of diversification was the cause 
of loss.—In re First Nat. Bank of 
City of New York, 25 N.Y.S.2d 221. 

A testamentary trustee was not sur- 
ehargeable for loss resulting from de- 
cline in prices of railroad stock on 


OY ae 
ground that settlor who was’ director 
in railroad disposed of his own stock, 
since trustee had duty to act with rea- 
‘sonable care, and if trustee believed in 
‘good faith that retention of stock was 
“proper course to pursue, trustee could 
not be surcharged for mere error of 
judgment.—In re First Nat. Bank of 
City of New York, 25 N.Y.8.2d 221. 
A national bank as trustee was not 
-surchargeable for losses on ground 
‘that investment in railroad stock was 
unauthorized because of alleged failure 
to comply with regulation of Federal 
Reserve Board, where regulation was 
merely a guide to trustee banks, and 
‘not a direction as to manner of exer- 
¢eising discretion, investments were ex- 
‘amined by Comptroller of Currency 
without objection, and investment was 
approved in accordance with regula- 
tion by board of directors of, trus- 
tee.—In re First’ Nat. Bank of City of 
New York, 25 N.Y.S.2d 221. 
A national bank as trustee was not 
--surchargeable for loss for alleged vio- 
‘lation of the rule of Federal Reserve 
Board in making investment in_rail- 
road stock, where alleged violation 
was not the cause of the loss.—In re 
First Nat. Bank of City of New York, 
725" N.Y.S.24),221. 
_ N.Y.Sur. Where trustees made no in- 
vestigation respecting payment. of taxes 
on land covered by mortgage in which 
funds of a testamentary trust were 
invested until after mortgagor had de- 
faulted in payment of interest on mort- 
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tuted a “dereliction” in performance of 
trustees’ duties, as regards surcharging 
trustees for loss occasioned by trus- 
tees in permitting the accumulation of 
taxes in a certain amount before taking 
steps to protect investment.—In re Van 
Nostrand’s Will, 29 N.Y.S.2d 857, 177 
be Mise, ;1., : 
+ N.Y.Sur, A trustee which, in ac- 
- cordance with power granted by will, 
has invested trust funds in mortgage 
on realty, cannot be held liable for 
mere error of judgment, nor be sur- 
charged for a shrinkage in value of the 
realty due to economic conditions, all 
of which took place after investment 
was made.—In re Wildenburg’s Estate, 
29 N.Y.S.2d 896, 177 Mise. 49, 

Or. Where testamentary trustee 
with trust funds purchased mortgage 
on property belonging to his wife and 
sister-in-law who subsequently quit- 
- elaimed her interest to trustee’s wife, 
and note and mortgage were trans- 
ferred without recourse to trustee who 
- fatled to collect principal and accrued 
interest dnd failed to foreclose mort- 
gage, trustee was properly surcharged 
in amount invested in mortgage with 
interest from time of default in interest 
payments and for sum charged as trus- 
tee’s and attorney’s fees for handling 
matter of mortgage, notwithstanding 
that no actual profit accrued to. trus- 
tee.—Driver v. Blakeley, 107 P.2d 524. 

Pa. Where simple trust deed trans- 
ferred property in trust to invest and 
reinvest in first lien mortgages, and to 
pay net income to. beneficiaries, and 
expressly authorized trustee to retain 
mortgages. originally delivered, trus- 
tee would not be surcharged for loss 
if he exercised common skill, prudence, 
and caution.—In re Potter Title 
Trust Co., 19 A.2d 380, 342. Pa. 223. 


Pa. Ordinarily, a testamentary fidu- 
ciary has no right to retain, beyond a 
reasonable period, investments made by 

- decedent in unauthorized securities, un- 
less specially authorized to do so; and 
when a trustee continues to possess 
such nonlegal investments after a time 
when he could probably dispose of 
them, and a loss occurs, he may be 
held liable for failure to exercise due 
‘care, unless he shows that his reten- 
tion of the securities represents, not a 


mere lack of attention, but an honest 
exercise of judgment based on actual 
consideration of existing conditions. 


i 20 P.S. §§ 801(19), 866.—In re Casani’s 
Hstate, 21 A.2d 59, 342 Pa. 468. 

A testamentary fiduciary is excused 
from failing to convert securities 
which would not be legal investments 
for trust funds if retaining them repre- 


‘ing conditions. 


gage, such inaction by trustees consti-. 
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sents the honest exercise of judgment condition 


based on actual consideration of exist- 
20 B.S. §§ 801(19), 866. 
—In re Casani’s Estate, 21 A.2d 59, 342 
Pa. 468. i : gtr 

Pa.Orph. A_ trustee who _ receives 
nonlegal securities as part of the trust 
res is under a duty to convert them 
within a reasonable time; what is a 
reasonable time depends upon the cir- 
cumstances of each particular case, the 
trustee being required to exercise com- 
mon skill, common prudence, and com- 
mon caution.—In re Casani’s Estate, 
39) Div& C. 232. : 

A trustee will not be surcharged for 
loss resulting from the retention for a 
period of eight years of nonlegal in- 
vestments, consisting of listed and ac- 
tive railroad bonds and bank and util- 
ities stocks, where it appears that he 
consistently sought and followed ex- 
pert advice as to the wisdom of sell- 
ing or retaining the securities, and 
that their retention was not by way 
of speculation but was a bona fide ef- 
fort to retain them until such time as 
they might realize what the trustee 
deemed to be their true value.—In re 
Casani’s Estate, 39 D. & C. 232. 

Va. The rule as to liability of fidu- 
ciary for loss of trust funds is found- 
ed upon law of negligence.—Buckle y. 
Marshall, 10 S.H.2d 506. 

Wis. A trustee was not surcharge- 
able with amount of mortgage for fail- 
ure to dispose thereof, where mortgage 
of $7,500 was secured by farm which 
up to 1929 was appraised at $20,000, 
mortgage was not ineligible for reten- 
tion until at least 1930 or 1931, there 
was nothing to show that thereafter 
mortgage could have been sold or fore- 
closed to advantage and security re- 
mained more valuable than amount due 
upon the mortgage, and disposition of 
mortgage was a matter of judgment.— 
In re North’s Will, 294 N.W. 15, 285 
Wis. 639. 

A trustee was not surchargeable for 
difference between 6 per cent. and 
per cent. interest on farm mortgage 
which interest trustee reduced in 1931, 
where reduction of interest rate was a 
prudent way of dealing with the se- 
curity and record indicated that trus- 
tee’s conduct was prudent and there 
was nothing to show that any other 
course would have produced a greater 
income to life cestui-~In re_North’s 
Will, 294 N.W. 15, 235 Wis. 639. 

A trustee who. failed to dispose 
promptly of bonds, after they came 
into default, which trustee had pur- 
chased, was liable for any loss sus- 
tained by life cestui during: such period, 
amount of which liability was required 
to be measured by return that trustee 
could have made had he promptly dis- 
posed of bonds and reinvested in safe 
securities and was not to be concluded 
without proof that such _ securities 
would produce same income as bonds 
involved. St.1933,°°§ — 231.32.—In. ‘re 
North’s Will, 294 N.W. 15,’ 235 Wis. 


639. 
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C.C.A.2. Where grantor directed 
trustee, upon death of wife or in event 
she should predecease grantor, upon 
his death to divide capital of trust in- 
to as many equal parts as there should 
be children of the grantor, or issue of 
deceased children, and to pay over one 
of such equal parts to each child or to 
the issue of each deceased child, share 
and share alike, und further directed 
trustee to pay out of the principal all 
inheritance, transfer, or succession 
taxes arising on account of grantor’s 
death, the gift to the ‘children, which 
became vested on the death of their 
parents, was subject to payment of 
taxes, commissions and expenses in- 
cident to winding up of the trust.— 
Commissioner of Internal Revenue y. 
Pitee Trust & Deposit Co., 118 W244 

Conn. Ordinarily, commissions and 
expenses of trustees would be pay- 
able from income, and not principal of 
trust fund. Gen.St.Supp.1939, § 1301e. 
—Willis v. Hendry, 20° A.2d '875, 127 
Conn. 6538. 

N.Y¥.Sur. Ordinarily, where realty ig 
acquired by trustee in an untenantable 


‘—In re West’s Wstat 
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622, 175 Mise. 1044. 


. Pa, Where litigation becomes nec- 


essary to remove a doubt so as to in-~ 
sure the correct administration of a 
trust as between life tenants and re-. 


maindermen, both guiltless of, any 
wrong against the trust, equitable 
considerations require that. expense 


should be borne by all parties, which 
object is attained if expense of litiga- 
tion is charged to principal, since a 
reduction of principal proportionately 
reduces income, automatically throw- 
ing a fair portion of burden of charge 
upon income beneficiaries.—In re Croz- 
er’s Estate, 19 A.2d 904, 342 Pa. 71. 

S.C. Where testator had set up dur- 
ing his lifetime an inter vivos trust 
for benefit of himself and wife, re- 
serving power of appointment by will 
over the corpus, and providing that 
if any transfer, estate, or inheritance 
tax was assessed against creation of 
trust, trustee should pay such tax 
from principal, such provision was not 
abrogated by provision in will for pay- 
ment of all estate, inheritance, and 
other death taxes out of the general 
estate—Dahlberg v. Brown, 16 °8.H.2d 
284,198 S.C. 1. 

§ '707 


N.Y.Sur. <A trust company acting as 
executor or trustee of deceased’s es- 
tate could not avoid payment of in- 
terest on estate funds by depositing 
funds in a bank other than its own. 
Banking Law, § 100-b. subd. 4.—In re 
Ledyard’s Estate, 21 N.¥.S.2d 860, af- 
firmed. In re Ledyard’s' Will, 20 N.Y. 
Sieh fob reargument denied 21 N.Y.S. 

N.Y.Sur. An executor who was also 
one of trustees under will was not sur- 
chargeable with interest on-cash  bal- 
ance on hand in light of all cirecum- 
stances, including fact that trust had 
been well handled.—In re Meyer’s Will, 
24 N.Y.S.2d 184. i 


Pa.Orph. A fiduciary is entitled to 
receive interest on advances or loans 
made for carrying charges and im- 


provements, but not for advances on 

income . distributions—In re Rom- 
berger’s Estate, 39 D. & C, 604, 
§ 717 : 

Conn. Where testatrix established 


trust fund, income from which was to 
be used for support of testatrix’ men- 
tally deficient daughter, income ex- 
ceeded amount required therefor, and 
trustees erroneously transferred excess 
income to principal instead of paying 
it as income of intestate -estate, trus- 
tees| would not be penalized by charg- 
ing against them a greater sum than 
that actually earned, upon excess in- 
come, transferred, to principal, where 
trustees acted in good faith and made 
no individual profit from withholding 
payment, of excess income.—Stempel vy. 
Middletown Trust Co., 15 A.2d 305, 125 
Conn. 206, 

Del.Ch. A payment made contrary to 
provisions of trust deed that income 
should be paid by trustee as it “ac- 
crues” and not by way of “anticipa- 
tion’, will not discharge the trustee.— 
Wilmington Trust Co. vy. Wilmington 
Trust Co., 15 A.2d° 665. 


The meaning of the words “accrues” 
and “anticipation” in provision of trust 
deed that income should be paid by 
trustee as it accrues and not by way 
of anticipation depends largely on con- 
text of deed, and on objects intended 
to be accomplished.—Wilmington Trust 
fe vy. Wilmington Trust Co., 15 A.2d 

N.Y.Sur. Where will directs trustees 
to pay income to an infant they are 
bound to pay to the guardian, but if 
will vests in trustees discretion in ap- 
plication of income to the use of the 
infant, then they cannot escape their 
responsibility by turning it over to the 
guardian.—In re Leeds’ Estate, 23 N, 
Y.8.2'0 (679. 

Where under will trustees at written 
request of beneficiary or her guardian 
were to permit beneficiary to occupy a 
residence rentfree, and the reasonable 
expenses of upkeep and maintenance 


Hstate, 23 N.Y.S.2d 679. ' : 
Pa.Orph. The discretion of a Trus- 
tee under a will is but a legal one, and 
when the law determines that a prop- 
er case has risen in which the Trus- 
tee’s discretion should have been. ex- 
ercised in a particular way, he will be 
constrained to act in aceordance there- 
whi re Kramlich’s Estate, 19 Leh. 
_/R.I. A will devising and bequeath- 
“ing residue of estate to executors in 
trust for benefit of widow and educa- 
tion of children, and for benefit of 
children as to any excess income, ,re- 
quired the trustee to set up only a 
single-trust rather than separate trusts 
for the widow and for the children.— 
Industrial. Trust Co. y. Harrison, 21 
Au2d —254, é 


§ 718 

N.Y.Sup. Under a trust. agreement 
whereby grantor transferred securities 
to a trustee with provision that on 
grantor’s death trustee should pay 
principal and accumulated income to 
such persons as grantor designated by 
her. “will”, an instrument contractual 
in nature, as a deed or assignment, 
would be of no effect for purpose of 
.making designation referred to in 
agreement, especially where grantor 
did not reserve right to exercise power 
of appointment by means other than 
a will—City Bank Farmers Trust Co. 
v.. Neary, 27, N.Y.S.2d 979, appeal dis- 
missed 27 N.Y.S.2d 1017, -261 App. 
Div. 1079, reargument denied 28 N. 
Y.S.2d 707, 262 App.Div. 756. 


Under a trust agreement. providing 
that on grantor’s death trustee should 
pay principal and accumulated income 
to such persons as grantor designated 
by her “last will and testament or 
instrument of a testamentary char- 
acter,’ grantor intended, by quoted 
language, to provide that appointment 
might be made by will, or by instru- 
ment intended to operate as a _ will, 
and in either case a designation so 
made was revocable at any time dur- 
ing grantor’s life, and hence the desig- 
gation of a person by such an in- 
strument would not constitute him a 
“person beneficially interested” in 
trust within statute authorizing cre- 
ators of trusts of personalty to revoke 
trusts upon written consent of per- 
sons . beneficially interested therein. 
Personal Property Law, § _23.—City 
Bank Farmers Trust Co. v. Neary, 27 
N.Y.S.2d 979, appeal dismissed 27 N. 
Y.S.2d 1017, 261 App.Div. 1079,  re- 
argument denied 28 N.Y.8.2d 707, 262 
App.Div. 756. 
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Ill.App. Where trust beneficiary 
had a limited power of appointment 
and an attorney asserted a claim by 
assignment from an appointee of one- 
sixth of her interest in the trust, the 
trustee was justified in withholding 
distribution of the corpus of the es- 
tate, except for fees and expenses, 
until the claim of the attorney was ad- 
judicated or disposed of.—Riggs v. 
Barrett, 32 N.W.2d 382, 808 IllApp. 
549; Riggs v. Barrett, 32 N.H.2d 392, 
308 Ill.App. 671. 

Pa.Com.Pl. Owners of land held in 
common may agree to postpone the 
time for division, if this agreement is 
not illegal or against public policy, but 
since such agreements prevent the free 
alienation favored by the Common- 
wealth, the intention to postpone the 
time for division must clearly appear.— 
Trexler v. Sullivan, 33 Berks 19. 

Tex.Civ.-App. Where will devised. tes- 
tator’s property to testator’s son, as 
trustee, for benefit of testator’s daugh- 
ter and gave son power to Sell devised 
lands, and there was no provision show- 
ing that testator intended that daugh- 
ter should be vested with a fee-simple 
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therein was concerned, and remainder 
interest of children that might survive 
her, and son could not promote his 
personal interests, nor defeat the trust 
reposed in him by testator, by making 
such conveyance.—Boone y. Stone, 142 
S.W.2d 936, error dismissed, judgment 
correct, 


§ 723 

Ga.App. Where trustee of trust 
ereated by a separation agreement ad- 
mitted that he still had on hand $215 
of the $600 deposited with him in 
trust for the minor children of the 
parties, and all the children had since 
become of age, judgment requiring 
trustee to pay over the balance on 
hand to the children would protect 
trustee in making such payment, since 
court had jurisdiction of parties and 


subject-matter.—Watkins v. Watkins, 
13° 8.H.2d 100. 
§ 727 
C.C.A.3. Where spouses created re- 


ciprocal trusts each of which pro- 
vided for payment of income to other 
for life and of “advances” from prin- 
cipal as the trustees deemed advisable, 
a wide discretion was given trustees 
in matter of advances from principal, 
and although a court would not sub: 
stitute its own discretion for that of 
the trustees, it would intervene to 
prevent any abuse of discretion by the 
trustees.—Commissioner of Internal 
Revenue, v. Dravo, 119 F.2d 97. 


Mo.App. In determining question 
whether a trustee could take corpus of 


estate for the support of beneficiary,’ 


trust deed was required to be consid- 
ered from its four corners.—Brum- 
baugh v. Young, 144 S.W.2d 823. 


Where trust deed creating spend- 
thrift trust contained provision with 
reference to three of the four life ben- 
eficiaries that it was intended to in- 
sure the life beneficiary an income 
sufficient during his life, and provided 
that beneficiary should not have the 
power to assign, sell, or pledge income 
previous to payment to him by way of 
any anticipation, and there was no 
languagé in deed prohibiting any an- 
ticipation or alienation of corpus of 
trust estate by any beneficiary, there 
was no intent to vest any interest in 
corpus to any beneficiary, and hence 
trustee could not use corpus for sup- 
port of a beneficiary—Brumbaugh vy. 
Young, 144 S.W.2d 823, 

N.J.Ch. Where trust indenture pro- 
vided for annual payments of $1,000 to 
each beneficiary after he should reach 
a certain age, and the size of the trusts 
precluded possibility of payment mere- 
ly out of income, the trustee had im- 
plied power to make any deficit out of 
the corpus.—Palisades Trust & Guar- 
anty Co. v. Probst, 16 A.2d 271, 128 
N.J.Hq. 332. 

N.Y.App.Div. Generally, principal of 
a trust fund must be preserved intact 
unless a contrary intention is set forth 
in the clearest manner.—In re Tod’s Es- 
tate, 23 N.Y.8.2d 270, 260 App.Div. 627, 
A eet 23 N.Y.S.2d 48, 175 Misc. 


N.Y.Sur. Substituted trustee had 
right to set off against share of ben- 
eficiary any sums due the trust estate 
under its judgment against the bene- 
ficiary to reimburse the estate for ex- 
penses rendered necessary by the ben- 
eficiary’s unwarranted conduct while he 
was functioning as a trustee, and sub- 
stituted trustee’s right was paramount 
to the rights of company asserting a 
claim to the beneficiary’s remainder in- 
terest by virtue of foreclosure of a 
mortgage, a referee’s deed on foreclo- 
sure sale, and a deficiency judgment.— 
In re King’s Hstate, 22 N.Y.S.2d 258, 
174 Misc. 937. 

Wa., Generally, principal of a trust 
fund must be preserved intact, accord- 
ing to terms. of instrument creating 
fund, and, when it is clearly provided 
that payments may be made to benefi- 
ciary only from the income of trust 
fund, trustee may not break into the 
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monthly installments as long as — 
lived, but in case of sickness, — 
dent or other emergency happe 
to the mother the ‘trustees ma 
their judgment and discretion, iner 
this allowance to an amount gs 
to meet .such emergency” an 
residue of income and entire 
after mother’s death was to 
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Oshkosh v. Barnes, 298 N.W. 21 
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Where trust instrument pro 


that $3,600 of net income was to be 
paid to settlor’s mother in monthly 

installments as long as she liv 
in case of sickness, accident or 
emergency happening to the m 
the “trustees may, in their jud, 
and discretion, increase | this 
ance to an amount sufficient t 
such emergency” and that re 

income and entire income after m 
er’s death was to be paid one-half | 
one brother of settlor and other 
to another brother, trial court’s — 
proval of trustees’ overpayment of - 
601.06 out of the corpus to mother w 

improper, since payment to the moth 
was required to be limited to incom 
from the trust estate —First Nat. Ban 
in Oshkosh yv. Barnes, 298 N.W. 
237 Wis. 627. 


§ 728 oy Ais Sad re 

Pa. Where plaintiff deposited with — 
trust company $13,800 in trust for 

purposes named in trust agreement and — 

trust company agreed to repay the prin- — 
cipal sum on six months’ written / 
tice, plaintiff had right to receive th 
amount originally deposited with the 
trust company in cash, less sum of 
$8,000, which was face amount of bond 
and mortgage executed by plaintiff's 
son to extent of which plaintiff relieved — 
trust company of its obligation, not-— 
withstanding trust company was forced 
to liquidate its affairs—RFortna vy. Com- 
monwealth Trust Co., 19 A.2d 57, 34 
Pal i+38. be 
Where plaintiff deposited with trust 
company $13,800 in trust and trust com- 
pany agreed to repay the principal sum a 
on six months’ written notice, but by : 


a} 
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trust company of its guaranty to repay 
to extent of face amount of mortgage, _ 
the fact that plaintiff demanded in 
addition to $5,800 in cash, the return 
of bond and mortgage executed by 
plaintiff's son, did not relieve trust — 
company of its obligation to pay part — 
in cash.—Fortna v. Commonwealth — 
Trust Co., 19 A,2d) 57, 841//Pa. 1388. 
Where trust company agreed to re- i" 
pay principal sum of $13,800 deposited yf 
with company in trust, but subsequent- ~ 
ly depositor consented to investment of 
$8,000 of the fund in first mortgage ex- 
ecuted by depositor’s son and relieved 
company of its repayment guaranty to 
extent of face amount of mortgage, in 
action of assumpsit to recover money 
judgment against trust company, judg- 
ment. ordering company to return the 
$8,000 bond and mortgage was unwar- 
ranted.—lortna y. Commonwealth Trust 
Co., 19 A.2d 57, 341, Pa. 138, 


§ 729 
, § 729 
Conn. Under will creating trust 

providing for payment of income to 
testator’s daughter and upon her death 
to two granddaughters, with provision 
that one-half principal of fund was 
to be paid to issue of each grand- 
daughter or, if she left no issue, fund 
would be paid to one appointed by 
will of such granddaughter, and, in 
event of failure of appointment, fund 
was to be paid in equal shares to two 
hospitals, where one of granddaugh- 
ters predeceased daughter, Jeaving no 
issue and not having exercised power 
of appointment, right to share of 
residue represented by income which 
such granddaughter would have re- 
- eeived had she survived daughter was 
_yested in hospitals, and_ hospitals 
were entitled to immediate distribution 
»f such portion of fund, though dis- 
tribution might seriously affect 
amount of income paid under other 
provisions of trust.—Willis v. Hendry, 
20 A.2d 375, 127 Conn. 653. 
2 Where, under terms of will creating 
trust, certain beneficiaries were en- 
titled to a distribution of their por- 
tion of fund before termination of 
trust, distribution would be based on 
values to be determined as of time of 
the distribution, and not as of time 
of termination of the trust.—Willis v. 
Hendry, 20 A.2d 875, 127 Conn, 653. 


§ 730 
C.C.A.2, Where grantor directed 
_ trustee, upon death of wife or in event 
she should predecease grantor, upon 
his death to divide capital of trust 
into as many equal parts as there 
should be children of the grantor, or 
issue of deceased children, and to pay 
- over one of such equal parts to each 
child or to the issue of each deceased 
child, share and share alike, and fur- 
ther directed trustee to pay out of the 
principal all inheritance, transfer, or 
- suecession taxes arising on account of 
_ grantor’s death, there was no duty 
on the part of the trustee to make 
periodical distributions of current in- 
come to the children and distribution 
of either income or principal could 
only be compelled after an accounting. 
—Commissioner of Internal Revenue v. 
First Trust & Deposit Co., 118 F.2d 
449, 
' Cal.App. If a trust estate disbursed 
more for benefit of life tenant, who was 
entitled to net income, than life tenant 
was entitled to receive, trustees were 
authorized to withhold payments to life 
tenant from net income of estate until 
‘estate had been reimbursed in an 
amount equal to excessive payments,— 
‘Church y. Security-First Nat. Bank of 
Los Angeles, 105 P.2d 148. 


Conn. Under will placing residue of 
estate in trust and providing for a 
certain income for life to be paid for 
beneficiaries, which stated that the 
bequests were predicated on fact that 
the “entire net income received by my 
trustees annually from the entire rest, 
residue and remainder of my estate’ 
should be at least $55,000. and which 
rovided that if total net income was 
ess than such sum, the income to be 
paid to beneficiaries should be re- 
duced proportionately, trustees were 
not required to wait until end of year 
to determine whether income of estate 
was at least $55,000 before making 
payments to beneficiaries, provided all 
payments made during year did not 
exceed amount to which beneficiaries 
were entitled for that year.—Willis v. 
Hendry, 20 A.2d 875, 127 Conn. 653. 
N.¥.Sur. Where deceased’s widow 
during her lifetime was entitled to 
net income of trust set up by will, 
.and widow was also residuary lega- 
tee, residuary devisee, and sole execu- 
trix of will, and widow while acting 
: as executrix assumed management of 
trust res pending qualification by 
trustee to administer the trust, and 
while so acting collected trust income, 
widow’s failure to earmark her share 
of income, or transfer it to her own 
account, did not indicate widow’s in- 
tention to make gift of her share of 
income to the estate.—In re Strebeigh’s 
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Where deceased’s widow undertook 
to parcel out by will to various of 
her beneficiaries selected parts of 
property rights devolving upon_ her 
under deceased’s will, after widow’s 
death, income from properties was 
required to be segregated and shown 
to be payable to respective specific 
legatees and devisees of widow.—In 
re Strebeigh’s Estate, 27 N.¥.S.2d 569, 
176 Misc. 381. 

N.Y.Sur. Current income received 
after the death of life beneficiary un- 
der a trust may be paid to remainder- 
men.—In re Van Nostrand’s Will, 29 
N.Y.S.2d 857, 177 Mise. 1. 

Pa.Orph. Remaindermen of a trust 
fund who are not the personal repre- 
sentatives of the life beneficiary have 
no standing to complain that the latter 
did not receive a proper amount of in- 
come from the trust.—In re Croll’s Es- 
tate, 55 York 6. 

§ 731 

Pa.Orph. Where funds which are 
distributable by a fiduciary to benefi- 
ciaries in a foreign country cannot be 
paid to them because of international 
conditions, the fiduciary will be re- 
quired to retain the fund until such 
time as_ he finds it possible to dis- 
tribute it, or until it is escheated to 
the Commonwealth: the court will not 
permit him to pay it to the clerk of 
the orphans’ court as trustee, thus im- 
posing additional duties upon him.—In 
re Hering’s Estate, 41 D. & C. 371, 57 
Montg. 150. 

R.I. Express testamentary direction 
that trustees apply income for benefit 
of children precluded trustees from 
paying income to which the children 
were entitled to the legal guardian of 
the estate of such children, notwith- 
standing that in another provision of 
will, testator appointed a guardian of 
the trust estate of his children.—In- 
Gastyiat Trust Co. v. Harrison, 21 A.2d 


§ 732 
N.Y.Sur. In the administration of 
trust, computation of net income pay- 
able to life tenant is based upon year- 
ly period, unless the term of the will 
fixes some other period.—In re West’s 
Eee 26 N.Y.S.2d 622, 175 Mise. 


Pa.Orph. Where a will directs pay- 
ment of a certain sum per month to a 
son if employed, and more than that 
sum if unemployed, and that trustees 
might increase said amount in case of 
injury, sickness or misfortune of son, 
Court cannot interfere with discretion 
of trustees in payments of any addi- 
tional amounts, except to prevent abuse 
of such discretion, as when a trustee 
shows dishonesty or improper motive, 
or fails to use proper judgment.—In re 


SDEneGis Hstate, 384 Luz.L.Reg.Rep. 
4 § 734 
Pa.Orph. Where\ the amount of in- 


come accumulated by trustees does not 
exceed a reasonable sum to safeguard 
annuitants against shrinkage in income, 
the court will postpone determination 
of the proper disposition of excess in- 
come which the trustees are directed 
to accumulate.—In re Scott’s Estate, 40 
D. & C. 167. 

Eighteen thousand dollars is not an 
unreasonable accumulation of income 
to assure payment of annuities of 
ie Crass re Scott’s Estate, 40 D. & 


§ 735 

N.Y.Sur. In executor’s accounting 
proceeding, interest from last coupon 
date to date of redemption of bonds 
properly belonged in executors’ in- 
come account, and premium paid for 
the privilege of redemption of the 
bonds properly belonged in capital ac- 
count.—In re Goldwater’s Estate, 25 
N.Y.S.2d. 317, 175 Mise. 814 


Ohio. Where a regular normal divi- 
dend was declared by corporation and 
made payable to stockholders of record 
of a specified date with provision for 
actual payment at a still later date 
and a stockholder for whose use and 
benefit a portion of the stock was held 
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fn trust for life by a trustee died be. 
tween the time of the declaration of 
the dividend and the date of actual Pay 
ment, the dividend belonged, not to 
the personal representative of the de- 
ceased, but to the person next entitled 
to the income from the stock.—In_ re 
Wuichet’s HWstate, 83 N.H.2d 15, 138 
Ohio St. 97. 

Pa.Orph. Any enhancement in the 
value of unproductive real estate owned 
by a decedent at the time of his death 
and left in trust belongs to principal: 
the theory of apportionment adopted by 
section 241 of the American’ Law In- 
stitute Restatement of Trusts is not 
accepted in Pennsylvania.—In re Mark’s 
Estate, 38 D. & C. 489. 

In every instance where the question 
of allocation of carrying charges of, 
unproductive real estate owned by a 
decedent and left in trust arises, the 
problem is for the sound discretion of 
the court of first instance: if the land 
is actually sold, the allocation made 
by the court becomes final; if the 
land is unsold, the allocation is a tem- 
porary expedient and must be regarded 
as an advance by principal.—In re 
Mark’s Hstate, 38 D. & C. 489. 

Where a decedent leaves a consider- 
able quantity of unproductive real es- 
tate, the existence of which is not dis- 
covered until almost five years after 
his death, at which time a portion of 
it is sold for a price far in excess of 
its fair value at the time of decedent’s 
death, taxes paid upon such property 
should be charged to principal, and 
taxes and carrying charges on the re- 
maining real estate should also be 
charged to principal as an advance, 
where otherwise the life tenants will 
receive little or no income and it may 
become necessary to sacrifice the real 
estate for unpaid taxes and other car- 
rying charges.—In re Mark’s Estate, 38 
D. & C. 489. - 

Pa.Orph. Where a trustee holds land 
in trust for A for life, remainder to 
B, and subsequently sells the land, the 
interest of the life tenant A in the pro- 
ceeds of the sale will be commensurate 
with A’s rights in the land; and where 
A had no right to cut and market tim- 
ber, the proceeds of a sale of the land 
and the timber rights represent the 
value of the remainderman’s interest, 
and the life tenant will only be entitled 
to income therefrom.—In re Grubb’s 
Dstate, 33 Berks 53. 

Wis. Where trust instrument pro- 
vided for disposition of proceeds of 
settlor’s insurance which had face val- 
ue of $150,000, further sum received 
by trustees made up principally 
through expiration of total disability 
clauses in policies and also by premi- 
um refunds, dividends, dividend addi- 
tions: and interest items on _ policies 
prop- 
erly treated as “principal” rather than 
“income’’.—First Nat. Bank in Osh- 
kosh v. Barnes, 298 N.W. 215, 237 
Wis. 627. 
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C.C.A.1. Where trustee breached tes- 
tamentary trust and restitution of 
$500,000 was made, it was proper un- 
der Massachusetts law for court to ap- 
portion such sum between income and 
principal so as to determine what por- 
tion would have been payable to life 
tenant as income if breach of trust had 
not occurred, and what portion of the 
sum should remain as_ principal.— 
Plunkett v. Commissioner of Internal 
Revenue, 118 F.2d 644. 

Conn. Under law. of Connecticut, 
which follows so-called Massachusetts 
rule, dividends on stock of corporation 
are not apportionable between the 
principal of a trust fund and the in- 
come from it.—Willis v. Hendry, 20 
A.2d 375, 127 Conn. 653. 


N.Y¥.Sur. The statute relating to ap- 
portionment of federal and state estate 
taxes is constitutional, and the Sur- 
rogate’s Court can apportion thereun- 
der estate taxes against trust funds 
and the proceeds of insurance contracts 
executed and entered into before enact- 
ment of statute. Decedent Estate Law, 
§ 124.—In re Mayer’s Hstate, 22 N.Y.S. 
2d 468, 174 Mise. 917, 
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: on indenture direct- 

payment from principal of certain 
federal and state taxes did not relieve 
the trust from contributing to estate 
taxes under statute relating to appor- 
tionment of federal and state estate 
taxes. Decedent Hstate Law, § 124.— 
In re Mayer’s Hstate, 22 N.Y.S.2d 468, 
174 Misc. 917, * 

An inter vivos trust created by de- 
ceased in 1929 must bear proportionate 
share of additional tax imposed under 
tax law and resulting in part from, 
. inclusion by federal government of the 
t 1929 trust in the taxable estate, but 

only the part of trust actually in- 
cluded was required to bear its pro- 
portionate part of the tax. Tax Law, § 
249-n; Decedent Hstate Law, § 124; 
Revenue Act 1926, § 301, 26 U.S.C.A. 
Int.Rev.Acts, page 225.—In re Mayer’s 
Estate, 22 N.Y.S.2d 468, 174 Misc. 917. 

Estate taxes could not be allocated 
to inter vivos trust created by de- 
ceased in 1924, where no part of such 
trust was included in taxable estate. 
Decedent Estate Law, § 124.-—In re 
Mayer’s Estate, 22 N.Y.S.2d 468, 174 


Mise. 917 
Generally, capital of trust 


N.Y.Sur. 
fund should not be impaired by carry- 
ing charges unless donor’s intent may 
clearly be inferred.—In re Miller’s Will, 
24 N.Y.S.2d 503, 175 Misc. 583. 

N.Y.Sur. All income received from 
the operation of real property in proc- 
ess of salvage is deemed a part of 
receipts of salvage operation as a 
whole and must be apportioned between 
income and principal to same extent 
and in like manner as the net sales 
proceeds when the transaction has been 
completed and securing realty which 
has been taken over for purposes of 
salvaging the mortgage investment is 
sold.—In re Van Nostrand’s Will, 29 N. 
Y.S.2d 857, 177 Mise. 1. 

Ohio App. Where special assessments 
to cover the cost of flood protection 
consisted of principal, interest and 
maintenance expense, the principal and 
interest representing cost of permanent 
improvements would be apportioned be- 
tween life tenant and remaindermen 
in proportion which value of life estate 
bore to value of estate in remainder, 
but cost of maintenance, being in the 
nature of current expense, would be 
charged against the income of _life 
tenant.—Reibuld y. Evans, 29 N.E.2d 
369, 65 Ohio App, 123. 


Ohio App. Where a trust for benefit 
of testator’s widow and granddaughter 
provided that after widow’s death the 
trust estate held for widow’s benefit 
should be distributed one half to trus- 
tee in his own right and the other half 
to trustee for benefit of granddaughter 
during her life, and a corporation 
which had issued stock that was part 
of trust property declared a regular 
dividend payable to stockholders of 
record of a specified date at still later 
dates, and trustee was the stockholder 
of record throughout year for which 
dividends were declared, and widow 
died between date of declaration of 
dividend and date of payment thereof, 
dividends received by trustee ‘after 
widow’s death belonged to trustee per- 
sonally and to granddaughter, each 
having a part.—In re Wuichet’s Estate 
and ‘Trusteeship, 35 N.E.2d 462, af- 
firmed 33 N.E.2d 15, 138 Ohio St. 97. 

Pa.Super. A fee for attorneys for 
the trustee of a testamentary trust was 
improperly charged to the principal of 
the trust estate, where an agreement 
between the trustee and the beneficiaries 
under the will gave the trustee a speci- 
fied commission on the income, which 
expressly included payment of coun- 
sel fees.—In re Stinson’s Estate, 18 A. 
2d 678, 143 Pa.Super. 512. 

Pa.Orph. Where the original corpus 
of a trust inter vivos consists of a 
single piece of real estate which is 
subsequently sold, the consideration be- 
ing partly cash and partly a purchase 
money mortgage, and, default having 
subsequently occurred in payment of 
interest upon the mortgage, the trustees 
accept a deed to the property and a 
cash payment in satisfaction, and there- 
after the real estate so reacquired is 


erty acquire 
closed mortgage rather than decedent- 
owned real estate, and apportionment 
of carrying charges is therefore to be 
made under the rules and formula of 
Nirdlinger’s Hstate, 200 A. 656, 331 Pa, 
135, 116 A.L.R. 1350, rather than under 
those of Levy’s Estate, 5 A.2d 98, 333 
Ree re Cope’s Trust, 38 D. & 
Pa.Orph. Where dividends on pre- 
ferred stock forming a part of a trust 
estate are passed, and the trustee fails 
to take steps to force payment of the 
dividends when and as they become 
due, and thereafter the life tenant, by 
litigation, forces payment of accrued 
dividends, the life tenant is not entitled 
to be reimbursed at the audit of the 
trustee’s account for the additional in- 
come tax which she had to pay on the 
dividends by reason of the fact that 
they were all received by her in a 
single year instead of as they accrued 
or for counsel fees and costs incurred 
by her in the litigation; indeed it 
seems doubtful if the orphans’ court 
has jurisdiction to pass upon such 
claims since they could have been pre- 
sented in the action to recover divi- 
dends to which the trustee was a party. 
rr re Wanamaker’s Trust, 38 D. & C. 
Pa.Orph. The orphans’ court will 
not, at the audit of a trustee’s ac- 
count, determine the proper allocation 
as between principal and income of 
carrying charges upon unproductive or 
underproductive real estate held by the 
trustees either as mortgagees in pos- 
session or pending liquidation follow- 
ing foreclosure, where the real estate 
has not yet been sold; the purpose of 
such an accounting is solely to -verify 
actual receipts and disbursements, and 
questions of allocation must await com- 
pletion of the salvage operation.—In re 
Romberger’s Estate, 39 D. & C. 604. 
R.I. The doctrine of ‘apportionment 
of income” is ordinarily applied after 
the sale of an asset which, for some 
reason, is of such nature that it should 
not be retained in the trust estate, and 
part of the sum received at such sale 
is then apportioned to principal and 
part to income.—Industrial Trust Co. 
vy. Harrison, 21 A.2d 254. 
See Scheibe v. Toronto General Trusts 
Corporation [1941] 1 Dom.L.R. 769. 


§ 743 

Il.App. A trustee who paid to him- 
self funds due to other beneficiaries of 
trust was not rendered exempt from 
action by provision of trust exempting 
trustees from liability for any action 
taken by them in good faith and be- 
lieved by them to be within discretion 
or power conferred upon them by trust 
agreement, or for any loss unless such 
loss shall happen through trustees’ 
willful default.—Countiss v. Whiting, 
29 N.E.2d 277, 306 Ill.App. 548. 

Mont. The statute providing that a 
trustee who uses or disposes of trust 
property contrary to statute may at op- 
tion of beneficiary be required to ac- 
eount for profits or to pay value of its 
use, and if he has disposed thereof to 
replace it, with its fruits, or to ac- 
count for its proceeds with interest, 
specifies only equitable remedies and 
does not limit the cestui que trust’s 
remedies at law. Rev.Codes 19385, §§ 
7897, 7898.—Word v. Union Bank & 
Trust Co:, 107 P.2d 10838. 


N Ch. A receiver or trustee may 
assert Dy way of counterclaim any 
claim which he may have against a 
petitioner who has invoked jurisdic- 
tion of the court by the filing of a 
petition wherein petitioner seeks af- 
firmative relief against receiver or trus- 
tee when subject matter of counter- 
claim is relevant to subject matter of 
petition. N.J.S.A. 14:14-2, 14-14-7; 
Bankr.Act §§ 60, 67, 70, 11 U.S.C.A. 
§§ 96, 107, 110.—Tager v. Coronet Cur- 
tain Corporation, 17 A.2d 468, 128 N. 


sue and be sued in a court of law, and 
cestui que trust, who is absolute own- 


Pega 


Trustees may be sued (ata 
sum of money.—Savings 
York 
tiated 


N.Y.Sup. 
law for a 
Bank of New London v. New. 
Trust Co., 27 N.Y.S.2d 963. 7 

Tex.Civ.App. Where property -was 
devised in trust granting life estate to 
testatrix’ son with remainder over to — 
son’s sons, and thereafter remainder- — 
men conveyed their reversionary inter- 
ests to a third party, and trustee pur- 
chased interests from third party and 
subsequently sold them to other par- — 
ties, even if evidence established that — 
acquisition of reversionary interests 
by trustee created an equitable trust in 
favor of remaindermen, remaindermen 
were barred of any right of recovery 
against trustee or parties to whom she 
conveyed by reason of their several — 
quitclaim deeds and releases to trustee. 
—Hamilton v. Keller, 148 8.W.2d 1011. 

§ 747 plata 

_Tex.Civ.App. Trustee holding legal 
title and in actual possession of prop- 
erty with full power to manage and 
control it could sue in his own name ~ 
to establish an easement and enjoin — 
its obstruction —Neiloyn v. Texas Trust 
& Security Co., 147 S.W.2d 321, error ~ 
dismissed, Judgment correct. a-ha 

§ 748 Sears” 

N.J.Ch. Where neither settlor of 
trust nor her executor brought action 
against trustee for alleged breach of the 
terms of the trust in making invest- ~— 
ments, and beneficiaries under trust — 
were not shown to have requested exec- 
utor to bring action, beneficiaries had 
no standing to challenge validity of © 
trust investments in a bill.to which the 
executor was not a_party.—Pike y. 
Camden Trust Co., 16 A.2d 634, 128 
N.J.Hq. 414. eae, 


a 


i 


§ 749 Be 
Cal.App. Creditors when required by 
their contract of employment to look 
solely to trust estate for compensation 


m, 
may proceed in equity for satisfaction 


benefit of trust estate, to recover value 
of services, to charge the amount ther : 
of against trust property and to obtain — 
decree directing payment from trust 
funds was properly brought in a court — 
of equity notwithstanding legal relief 
ensued as an incidental part of jndg- 
ment rendered.—Olson y. Foster, 109 Av bis 
Aur ie 


P.2d } 
Persons to whom a trustee — 


Ill.App. 
has incurred liability in the administra- — ea 
tion of the trust can reach trust prop- ere 
erty and apply it to satisfaction of 
their claims by_a proceeding in equity. ed 


i 
‘ 


—Rothbart v. Metropolitan Trust Co., 
30 N.H.2d 188, 307 Ill.App. 271. ae 

N.J. Although Court of Chancery 
has jurisdiction to determine in sum- — 
mary proceedings questions as to liens, 
rights and interest with regard to 
trust property actually or constructive- uy 
ly in ownership, possession, or control 
of a trustee, unless property has come ce 
under court’s jurisdiction, such ques- 
tions can only be entertained and deter- — 
mined by plenary suit commenced by 
bill—Tannenbaum vy. Seacoast Trust — 
Co. of Asbury Park, 17 A.2d 294, 128 
N.J.Eq. 515. 

N.Y.App.Div. An action by remain- 
derman of an express trust against 
trustee to recover the original amount : 
of the trust fund upon theory of — 
money had and received will not lie 
prior to an accounting establishing 
amount of fund and person to whom it 
is to be paid.—Ellis v. National City 
Bank of New York, 22 N.Y.S.2d 947. 


Ta 


§ 753 

App.D.C. If beneficiary’s transfer of 
property to his daughter was intended 
to hinder, delay, or defeat trustee in 
an effort to reach it under a deficiency 
judgment taken against beneficiary by 
default, trustee was in no position to 
question transfer, where _ deficiency 
judgment was obtained after trustee 
had purchased trust property at his 
own foreclosure sale as part of an un- 
authorized attempt to enforce his per- 
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sonal lien against trast property.— 


- Barll y. Picken, 113 F.2d 150. ve 


; : 756. thon 
 App.D.C.. “Laches predicated on in- 
excusable delay  prejudicing trustee 
-/ eould not be relied on as a defense in 
action for breach of trust where there 
was.no showing of prejudice and it did 
not appear that plaintiff delayed in 
bringing action for ulterior reasons, 
r that he delayed at all after learn- 
ng all the facts und their legal signifi- 
eance.—Warll vy. Picken, 113 F.2d 150. 
Til.App. Where defendant’s brother- 
in-law who made the money involved 
a trading account in defendant’s 
me was dominating personality in 
tablishment and operation of trust 
reated by defendant in 1924, and 
laintiff, another trustee was a “stand- 
oe ” trustee, who did not become active 
until. he «learned that  defendant’s 
_ brother-in-law, who died in 1936, was 
seriously ill, and plaintiff then did 
everything that man in such circum-~- 
ances would do and there had been 
-ehange in position of defendant 
rendering it inequitable to enforce 
claim against him, and defendant at 
ll times until filing of action recog- 
’ nized existence of trust, action com- 
-menced by plaintiff, one of trustees, 
and by the ultimate beneficiary in 
_ January, 1938, to require defendant to 
liver stock certificates of which he 
ad obtained possession and to re- 
yuire him to account for dividends re- 
ved was not barred by ‘‘laches’’.— 
me for Destitute Crippled Children 
oomer, 81 N.H.2d 812, 308 Ill.App. 


} if 


-Pa.Orph. Where a woman creates a 
trust to which she covenants to as- 
sign any property which she may there- 
after acquire, and it appears that in 
1914. ghe acquired certain property 
which apparently should have been as- 
signed to the. trust, but the trustees 
fede he demand upon her to do so 

during her lifetime, although she lived 
_ for 23 years thereafter, - substituted 
trustees are barred by laches from 
elaiming the property from the _ set- 
tlor’s estate, where, in addition to the 
delay, it appears not only that the re- 
eipt of the assets by the settlor was a 
matter of public record in the county 
ine which ' the trustees functioned, but 
also that the trustees were possessed 
of information which, if investigated 
fully, would have disclosed the infor- 
mation on which the claim was based. 
—In re Hartmann’s Estate, 38 D. & C, 
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 (iLApp. One of the trustees and the 
ultimate beneficiary were ‘‘proper par- 
ties” to prosecute action against cre- 
ator of trust, who was also life bene- 
 ficiary, to require defendant to deliver 
stock certificates of which he had ob- 
tained possession and to require him 
to account for dividends received.— 
Home for Destitute Crippled Children 
: Ping. Cote 31 N.E.2d 812, 308 Ill.App. 
_ Ohio App. In suit by creditor hav- 
ing judgment obtained in a foreign 
state against trustee administering a 
trust under which judgment debtor was 
beneficiary to apply sums due debtor 
in satisfaction of the judgment, judg- 
ment debtor was a ‘‘necessary party” 
defendant, Gen.Code, § 11760.—Devou 
vy. Devou, 31 N.H.2d 159, 65 Ohio App. 
508, appeal dismissed 25 N.H.2d 681, 
136 Ohio St. 339. 


§ 758 

Il.App. One of the trustees and the 
ultimate beneficiary were “proper par- 
ties” to prosecute action against creator 
of trust, who was also life beneficiary, 
to require defendant to deliver stock 
certificates of which be had obtained 
possession and to require him to. ac- 
count for dividends received.—Home for 
Destitute Crippled Children vy. Boomer, 


y 31 N.B.2d 812, iPS, ULADD. 170 
Y Fla. In suit for damages to the en- 


joyment of land occupied as a home 
by operation of a sewage disposal plant 
and title to which wife held in trust 
for her husband, husband was ‘real 
party at interest’? and entitled to main- 


tain action.—City of Lakeland _y. Do 
Tasso 97, ‘So. F6qe 143 Belaention ane 

Il.App. Whether beneficiaries of a 
trust should be made parties to a suit 
affecting the trust rests in sound dis- 
cretion of ceurt.—Rothbart y. Metropol- 
itan Trust Co., 30° N.H.2d.183, 307 
PeAppA Zul. ( : 

Ill.App. One of the trustees and the 
ultimate beneficiary were ‘proper par- 
ties” to prosecute action against crea- 
tor of trust, who was also life benefi- 
ciary, to require defendant to deliver 
stock certificates of which he had ob- 
tained possession and to require him to 
account for dividends received.—Home 


for Destitute Crippled Children v. 
aa e 31° N.E.2d 842) 308 Tll.App. 


Ohio App. Where a compensation 
award made by the industrial commis- 
sion constituted a widow trustee of an 
express trust, the widow had author- 
ity under statute to institute ‘an ac- 
tion to cancel mortgages and liens on 
trust property as trustee for and in 
behalf of the trust estate without mak- 
ing the surviving minor beneficiary a 
party plaintiff or defendant. Gen.Code, 
§§ 1465-83, 11244—Burse v. Harold 
31 N.E.2d 706, 66 Ohio App. 80, appeal 
pele Ge 24 N.H.2d 829, 136 Ohio St. 


A trustee of an express trust may 
prosecute or defend an action in the 
interest of the trust without naming 
the beneficiaries as plaintiffs or defend- 
ants, whether they be adults or minors, 
since the beneficial interest is repre- 
sented through the trustee. Gen.Code, 
§ 11244—Burse v. Harold, 31 N.EH.2d 
706, 66 Ohio App. 80, appeal dismissed 
24 N.H.2d 829, eee St. 219. 


Cal.App. Where contract executed by 
intestate was addressed to heirs of in- 
testate’s husband and ~ contained a 
promise by intestate to “devise to you, 
the heirs of my late husband, in equal 
shares, one-half of my entire estate’, 
and consideration for promise was the 
relinquishment of property interests 
by heirs to intestate, contract did not 
lapse upon death of husband’s ‘heirs, 
and hence plaintiffs, to whom heirs had 
assigned their interests, were ‘proper 
parties” to maintain a proceeding to 
impress a trust upon intestate’s prop- 
erty and to quiet title. Civ.Code, §§ 
953, 954.—Trower v. Young, 105 P.2d 


160. 
§ 764 
S.C. Where two tenants in common 
and their devisees held certain property 
adversely to third tenant for period of 
more than 20 years, in suit to’ compel 
highest bidder at judicial sale, in par- 
tition, proceeding instituted by succes- 
sors in interest of two tenants in com- 
mon claiming title by adverse posses- 
sion, to comply with his bid, benefi- 
ciaries of an express trust created by 
the third tenant in disposing of his 
realty were not “‘necessary parties,” 
where the trustees were parties. Code 
1932, § 399.—Wells v. Coursey, 15 S, 
H,2d 752, 197:8.C. See) 


9 

Il.App. In suit by a trustee and 
one of ultimate beneficiaries to re- 
quire creator of trust to deliver stock 
certificates and account for dividends 
received, there was substantial con- 
formity between amended and.  sup- 
plemental complaint and the proofs.— 
Home for Destitute Crippled Children 
v. Boomer, 31 N.E.2d 812, 308 Ill.App. 


170. 
§ 771 

Cal.App. In action by minors against 
directors and trustees of a corpora- 
tion, which was_ allegedly voluntarily 
wound up and, dissolved, and minors’ 
father, for alleged conversion of stock 
certificates which had been issued in 
the father’s name, as trustee for minors, 
and thereafter sold by the father to 
corporation, evidence supported. finding 
that there had been no conversion of 
he stock,—Chureh v. Church, 105 P.2d 


Cal.App, In action by trustee to re- 
cover difference between rental stipu- 
lated in lease and lesser amount, which 
trustee was allegedly induced to ae- 
cept by fraud and deceit respecting 


at time of trust agreement, were held 


in ‘street name”, in brokerage ac- 
count, over which brother-in-law had 
control, were actually and physically 
delivered to trustees, of which broth- 
er-in-law was one.—Home for Desti- 
tute Crippled, Children v. Boomer, 31 
N.E.2d 812, 308 Il.App. 170. 


Pa. If testamentary fiduciaries tem- 
porarily retained nonlegal investments 
of trust funds, awaiting what they 
should consider a proper time to sell, 
fiduciaries assumed burden of showing 
that their retention of the securities 
represented, not a mere lack of atten- 
tion, but. an honest exercise of judg- 
ment based on actual consideration of 
existing conditions. 20 P.S.. S§ 801 
(19), 866—In re Casani’s Estate, 21 
A.2d 59, 342 Pa. 468. 

Evidence established that testamen- 
tary trustees retained’ nonlegal invest— 
ments of trust funds’ through honest 
exercise of common: skill, prudence and 
eaution, and not through mere lack of 
attention, so that they would not be 
surcharged for a loss resulting from 
failure to convert the nonlegal invest- 
ments, where it appeared that trustees 
consistently sought expert advice ‘as 
to wisdom of selling or retaining non- 
legal investments, always with best in- 
terest and protection of estate in mind, 
and that: they: even entered into an 
agency agreement with one of largest 
and soundest trust companies in order 
to collaborate with experienced men, 
thereby voluntarily surrendering to 
such company 3 per cent. of their 5 per 
cent. commission for such service. 20 
P.S. §§ 801(19),. 866.—In re Casani’s 
Hstate, 21 A.2d 59, 342 Pa. 468. 


Pa. Where testamentary — trustees 
having no ‘power under will to retain 
nonlegal investments retained them, 
pending decision to sell, burden was 
on trustees of proving that they acted 
with due care in administering the 
trust—In re Quinn’s Hstate, 21 A.2d 
78, 342 Pa: 509. 

Evidence supported finding that tes- 
tamentary trustees, having no power 
under ‘will to retain nonlegal invest- 
ments, did not breach their duty ‘to 
convert nonlegal investments held by 
testator at time of his death with rea- 
sonable diligence, so as to authorize 
surcharging them for loss thereby re- 
sulting although they retained nonle- 
gal investments for a period of several 
years, where it appeared that distribu- 
tion was made during depression, that 
trustees kept constant watch concern- 
ing geperal conditions then prevailing 
with respect to such investments, and 
that one of trustees retained stock in 
same company held by him personal- 
ly.—In re Quinn’s Estate, 21 A.2d 78. 
842 Pa. 509: ' 

§ 773 


Cal.App. In action against trustees 
of four trusts to recover reasonable 
value of services rendered for benefit 
of trust estate and to impress charge 
upon trust property for amount there- 
of, findings declaring that services were 
rendered and fixing value of. services 
and balance due was not objectionable 
on ground that they failed to find 
value of services-to each of the trusts 
where contract of employment related 
to all of the trusts, and partial. pay- 
ments were made on behalf of all the 
trusts and services were performed as 
to all the trusts.—Olson vy, Foster, 109 
P.i2d) 388. 


§ 774 
IlApp. Where bank held stock of 
another bank only as trustee for stock- 
holder in the other bank, stockholder 


l e ditors’ 
-stoe , did in fact ter- 


Minate the trust and withdraw stock, 
and bank’s capacity as trustee appeared 
on records, and summons against, and 
appearance of, bank in the suit to en- 
force stockholders’ liability was as 
trustee, judgment against bank as 
trustee in such suit imposed no indi- 
vidual liability on the ‘bank.—Flanagan 
v. First Nat. Bank of Chicago, 30 N.B. 
2d 786, 307 goes 495. 

Iowa. Where eneficiary sold for 
$1,700 cash trustee’s note for $3,000 
secured by mortgage but was not in- 
formed that purchaser was trustee’s 
wife who subsequently brought suit 
to foreclose mortgage also covering 
ether notes purchased by  trustee’s 
wife at a discount, judgment should 
be entered not for the full amount of 
the notes and mortgage but for only 
such amount as had been expended by 
trustee’s wife in the acquisition of 
notes sued upon together with inter- 
est thereon from date of purchase, and 
costs.—Van Gorp vy. Van Gorp, 296 N. 
W. 354. 

N.Y.Sup. In action against deceased 
mortgagor’s testamentary trustee to 
foreclose a mortgage, adjudication of 
liability for deficiency would be made, 
since liability for a deficiency, if one 
arises from sale and is warranted by 
the valuation of the mortgaged prem- 
ises, is an ultimate obligation of the 
distributee and is a “debt of the de- 
cedent’”’ -within the provision of the 
Decedent Estate Law. Decedent Estate 
Law, § 170; Civil Practice Act, § 
1083-a.—National Sav. Bank of City of 
Albany vy. National Commercial Bank 
& Trust Co. of Albany, 29 N.Y.8.2d 
840, 176 Misc. 1057. 

In action against deceased mortga- 
gor’s testamentary trustee to foreclose 
a mortgage, it is common practice to 
adjudicate the liability for the defi- 
ciency by the judgment subject to the 
subsequent proceedings to determine 
the amount in pursuance of the Civil 
Practice Act. Decedent Estate Law, 
§ 170; Civil Practice Act, § 1083-a.— 
National Sav. Bank of City of Albany 
vy. National Commercial Bank & Trust 
Co. of Albany, 29 N.Y.S.2d 840, 176 
Mise. 1057. 


a Ard . 

D.C.Idaho. Where trust was created 
under which borrower assigned to lend- 
er borrower’s interest in his father’s 
estate to secure payment of notes which 
provided for allowance of. attorneys’ 
fees, and subsequently lender was com- 
pelled to appear in an action involv- 
ing possession of assets held by the 
trustees of the father’s estate, the 
lender was entitled to allowance of 
reasonable,sum for services of attorney 
in such action.—Cummings y. lLan- 
groise, 36 F.Supp. 174. 

Pa.Orph. Where an attorney who 
represents the remaindermen in an es- 
tate, the actual payment of the corpus 
of which is deferrred pending the 
death of another, is engaged in litiga- 
tion to protect their interests against 
one claiming against the whole fund 
and, after the litigation has been un- 
successfully concluded and_ trustees 
have been appointed for the life ten- 
ants, presents his claim for services 
requesting the court to order an al- 
lowance from the corpus of each trust 
estate, Held, (1) the claim should have 
been presented when the trust. res 
was within the control of the court for 
distribution; (2) the attorney has a 
general or “retaining” lien against his 
clientss and. not a “charging”, lien 
against the trust estates.—In re Tom- 
linson’s Estate, 54 York 115. 

§ 778 

©.0.A.Pa. Those who hold property 
for others must render an account of 
its management and such principle ap- 
plies to those entrusted with property 
by courts under operation of law.— 
ee? Pittsburgh Rys. Co, 117 F.2d 
1007. 

‘Alaska. The basic principle of. an 
accounting by a trustee in equity is 


' accurate records, 


aR Age Se a [’ ” 
hat account should be so stated tha 
trustee shall make no pr fit “by. 


his property and its income. 
v. Grant, 9 Alaska $17. ah 

Mass. Where hushand, at request of 
wife, turned over funds to her for set- 
ting up housekeeping upon her prom- 
ise to return on demand any money 
left over and upon her representation 
that money would thereby be protected 
if husband encountered business diffi- 
culties, a “trust? was created in so far 
as funds were to be used for setting 
up housekeeping, and, upon separation 
of parties and wife’s disavowal of 
trust, husband was entitled to an ac- 
counting of moneys, remaining in 
hands of wife.—Levy v. Levy, 35 N.H. 
2d 659. ; ‘ 

Mont. A testamentary trustee must 
account to district court sitting in pro- 
bate covering all his acts as trustee 
under will and such method is exclu- 
sive. “Rev.Codes 1935, § 10352.—Mont- 
gomery vy. Gilbert, 108 P.2d 616. 

N.J. Periodic accounting of inter 
vivos trust estates is an orderly and 
proper proceeding and should be en- 
couraged. N.J.S.A. 3:10-23,  3:10-30; 
Rules of the Court of Chancery, rule 
268, N.J.S.A. tit. 2.—In re Rothenberg’s 
Trust, 19 A.2d 639, 129 N.J.Hq. 377. 

Pa.Orph, A trustee will not be sur- 
charged for failure to file an account 
when the cestui que trust became of 
age and then to make distribution in 
kind, if the cestui que trust’ made no 
demand for an accounting after reach- 
ing his majority and regularly re- 
ceived the income from the trust.—In 
re Romberger’s Hstate, 39 D. & C. 604. 
~ Wa. Generally, a fiduciary is required 
to exercise utmost good faith and rea- 
sonable diligence in preserving a trust 
estate in his care, to keep complete and 
to make, state, and 
report his accounts as required by law, 
and to distribute such estate only to 
persons. entitled thereto.—Buckle vy. 
Marshall, 10 S.E.2d. 506. 
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D.C.Mass. Trustee appointed by Pro- 
bate Court under Massachusetts Statute 
to hold, during lifetime of widow, the 
personal property, the income of which 
widow was to receive, was accountable 
to the widow for only the income which 
came into his hands as. trustee and 
any claim which could be made to the 
income was required to be made by 
the widow or her legal representatives, 


—Pilgrim 


G.L..(Ter.Hd.) Mass. ec, 191, § 16.—Ellis 
v. Stevens, 37 F.Supp. 488. 
N.Y.Sup. Under trust. instrument 


providing that income should be paid to 
grantor for life and that at her death 
principal should be paid to issue of 
grantor and, if no issue was then sur- 
viving, principal should be distributed 
as grantor should appoint by will, or, 
if she failed to exercise power of ap- 
pointment, then principal should be 
divided among grantor’s sisters and 
issue of deceased sisters, and that trus- 
tee need not account to anyone but 
grantor during grantor’s life time, re- 
maindermen had no interest in income 
during grantor’s life and no right to 
an account thereof and no right to 
file objection to accounting by ‘trustee. 
—Application of Central Hanover Bank 


& Trust Co. (Momand), 26 N.Y.S.2d 
924, 176 Misc. ey 
Ill.App. Where, over a period of 


many years, all parties obligated under 
family settlement agreement recognized 
that trustee was Keeping its accounts 
eorrectly, two of the parties were 
thereafter barred by “estoppel” from 
claiming that trustee kept its accounts 
incorrectly.—Northern ‘rust Co. y. 
Continental Illinois Nat. Bank & Trust 
Co., 30 N.B.2d 155, 307 Ill.App. 380. 

N.Y.Sur. A general release of all 
elaims against testamentary trustee by 
life beneficiaries and remainderman has 
effect equivalent to that of judicial de- 
eree settling trustee’s accounts.—In re 
Salomon’s Will, 23 N.Y.S.2d 72, 175 
Mise. 264. 

A trust beneficiary has no more right 
to complain of trustee’s failure to point 
out possible bases of objection to his 


account settled by release than 
t ) his of account adjusted bef ec 
use of property of Gestui que trust 
and the latter shall receive value of 


Ee op eens 
siesta 
yurt, 
absence of any suppression of materis 
facts, fraud, imposition, verr 
ing.—In re Salomon’s’ W 


Life ‘beneficiaries 6 
trust and remainderman, exeeuting gen- 
eral release of all claims against trus- 
tees because of transactions set forth | 5 
in their ‘account, could not prop’ ; 
interpose objections to account becat 
of trustees’ acquisition of mortgage o: 
realty outside certain city in violatio: 
of terms of trust, in absence of false 
or misleading representations by tru 
tees to induce execution of rele > 
In-re Salomon’s' Will, 23 N.Y.S.2d 72, 
175 Misc. 264. Froth tee 
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D.C.Mass. Trustee appointed 
bate Court under Massachusetts | 
to hold during lifetime of widow, th 
personal property, the income of whi 
widow was to receive, was accounta 
to the widow for only the income wh: 
came into his hands ag trustee and any 
claim which could be made to the“in- — 
come was required to be made by’ 
widow or her legal representatives. G 
L.(Ter.Ed.) Mass. ¢. 191, § 16.—Hllis 
v. Stevens, 37 F.Supp. 488. 211 baie 

§ 787 if 

N.J. A trustee under an inter-v 
trust may obtain in a Court of C its 
cery approval of his account of things | 
well administered.—In re Rothenberg’s 
Trust, 19 A.2d a 129 N.J.Eq. r 

92 ett 


N.J. A trustee of an inter vi : 
trust may present his account by pet rites 
tion and rule the parties in interest — 
to show cause against confirmance of 
the account,—In re Rothenberg’s | 
Trust, 19° A.2d 639, 129 N.J.Bq. 37 

N.Y.App.Div. A_ trustee, before 
makes final distribution of trust p 
erty, is entitled to have court pas 
his accounts and, for his protection 
make a decree of distribution Neary v. 
City Bank Farmers Trust Co., 24 N.Y. 
§$.2d 264, 260 App.Div. 791. RAS i { 

§ 794 4h ee 

Cal. Where plaintiff was eucceeee - 
in establishing resulting.trust in land 
purchase price of which was loaned 
plaintiff by defendant, and evidence 
specting state of accounts between 
plaintiff and defendant was vague an “) 
conflicting, defendants were entitled to 
have accounting although they did not — 
raise such issue in their pleading.— 
Watson v. Poore, 115 P.2d 478, prior 
opinion 106 P.2d 235. Die 

Mass. A petition by husband, wife 
and child, for accounting by trustee, 
for property originally held in trust | 
for husband alone, alleging that trus-~ 
tee refused to pay money to husband, 
but stated that he would hold prop- — 
erty for benefit of wife and children, — 
was not sufficient to show interest of — 
wife and child in the fund, in absence 
of specific allegation that husband took — 
part in or consented to transfer of 
beneficial interest to wife and child, 
—Chandler y. Lally, 31 N.H.2d 1, 308 — 
Mass, 41, i Pah 

N.J. The progress which Orphans’ _ 
Court had made in a proceeding to 
compel a testamentary trustee to ac- 
count was a factor for consideration in 
determining whether Court of Chan- 
cery should take over the proceeding.— 
Brown y. Fidelity Union Trust Co., 15 
Al2d (88, 1128 NJ... 019-7. 

The assumption of jurisdiction by 
chancery where Orphans’ Court has al- 
ready entertained an accounting and 
has not completed it by a final decree 
thereon rests in sound judicial discre- 
tion of Court of Chancery.—Brown y. 
Fidelity Union Trust Co., 15 A.2d 788, 
TOS EN rode koi te 

The Court of Chancery, in exercise 
of its discretion, had jurisdiction of 
complaint by testator’s widow, who had 


Lae 
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been coexecutor under testator’s will, 
against trust company, as executor and 
testamentary trustee, and testator’s 14 
year old son, to compel company, as 
executor and trustee, to render an ac- 
counting as to residuary trust provid- 
ed for by will and for construction of 
will, where final account of complainant 
and trust company, as executors, had 
been allowed by Orphans’ Court, in 
1930, and company had allegedly failed 
to turn over to itself, as trustee, certain 
assets of estate, and complainant had 
no present right to distribution of cor- 
pus, except by aid of chancery, and ac- 
count filed by company in Orphans’ 
Court in previous accounting proceed- 
ing by complainant against company, 
as trustee, did not distinguish between 
- eorpus and income.—Brown vy. Fidelity 
- Union Trust Co., 15 A.2d 788, 128 N. 
Peds. bot. 


; § 796 
Kan. A petition alleging that plain- 
‘iff owned an undivided interest in an 
oil and gas lease on a certain tract 
within county where the suit was filed, 
that plaintiff’s assignor and defendants 
had entered into a trust agreement 
. with others to operate the lease, that 
plaintiff had not received the amount 
from the proceeds that she was en- 
titled to receive, and that the trustees 
had refused an accounting, and pray- 
ing that the trustees be required to 
account to plaintiff, and that they be 
enjoined from converting the property 
to their own use, and be removed, that 
a new trustee and a receiver be ap- 
pointed, disclosed an action for an ac- 
 eounting, and the district court had 
jurisdiction of the subject matter.— 
- Hawkins y. Smith, 111 P.2d 1108, 153 
1 ‘Kan. 542. 


§ 803 
_ Pa.Com.Pl. Where trustees are sur- 
charged for negligent investments, the 
amount of interest with which they 
are chargeable is the prevailing rate 
of interest earned by trust investments. 
7 a area v. FitzGerald, 4 Fay.L.J. 
(28) ; 


- Pa.Orph. A request to surcharge a 
trustee for failure to demand the re- 
 tirement of certain preferred stock 
forming part of the trust res at the 
earliest possible date will be denied 
where made at the audit of the trus- 
tee’s account, at a time when no loss 
is shown to have resulted from the de- 
lay and when the stock is in fact be- 
ing currently retired according to 
schedule, and where the trustee is an 
- institution in sound financial condition, 
especially where it seems doubtful if 
the trustee had in fact a duty to de- 
mand that the stock be retired at the 
earliest possible date——In re Wana- 
-maker’s Trust, 38 D. & C. 347. 
§ 804 

Mass. Where husband, upon wife’s 
request, turned over funds to be used 
for setting up housekeeping upon 
_ wife’s promise to return on demand 
any money left over, wife, who after 
separation of parties was required to 
account to husband for moneys remain- 
ing in’ her hands, was not entitled to 
eredit for expenditures by her for nec- 
essaries’ after  separation._-Levy  v. 
Levy, 35 N.E.2d 659. 


N.Y.Sur. Where trustees negligently 
permitted taxes on land covered by 
mortgage in which funds of a testa- 

_ mentary trust were invested to become 

a prior lien on remainder interest un- 

der trust while at same time the life 

beneficiary was receiving income which 

should have been applied in payment 

of taxes, in so far as life beneficiary 

received interest on mortgage at a time 

when taxes were in arrears, such pay- 
ment to beneficiary was improper and 
constituted a “diversion” of trust asg- 

sets, and trustees in office at that time 
were to be surcharged with such pay- 
x ment, but they could recoup surcharge 
from interest of life beneficiary in re- 
mainder.—In re Van Nostrand’s Will, 
29 N.Y.S.2d 857, 177 Misc. 1. 

Pa. Trial court did not abuse its 
discretion in allowing counsel fee to 
executrix of estate of one of testamen- 
tary trustees in proceeding to settle ac- 


count of trustees.—In re 


: a ‘| ie Tes, 
TRUSTS 


re Quinn’s Es- 
tate, 21 A.2d 78, 342 Pa. 509. 

R.I. Where testamentary trust bene- 
ficiary, at hearing in superior court on 
trustees’ amended account, introduced 
as exhibits a receipt, acknowledging 
beneficiary’s payment of stated amount 
in full for her attorney’s services, and 
cancelled. check, payable to and in- 
dorsed by such attorney, for such 
amount, and correctness of such ex- 
hibits was not attacked, larger sum 
previously paid to such attorney by 
trustees was. erroneously charged 
against beneficiary’s special trust in 
trustees’ amended account, in absence 
of evidence of other facts bearing on 


such item.—In re Quinn’s Estate, 21 
A.2d 7. 
§ 805 
N.Y.Sur. A surrogate in his discre- 


tion may allow to estate of deceased 
executor or trustee in will compensa- 
tion for his services not exceeding stat- 
utory commissions.—In re Hayden’s Hs- 
tate, 24 N.Y.S.2d 15, 175 Misc. 506. 

Pa.Com.Pl. A trustee is ordinarily 
entitled to payment out of the trust 
estate for his commissions, counsel fees 
and costs of discharge on filing his 
final account, unless he has waived com- 
pensation or has estopped himself from 
claiming it. The mere fact that dis- 
tribution of the trust estate was made 
5 years before the filing of the first and 
final account, and that the account 
showed no balance for distribution, is 
not conclusive evidence of waiver where 
the testimony shows that commissions 
and expenses were actually claimed and 
received by the trustee up to and in- 
cluding the time when the mortgage 
was foreclosed and the property bought 
in by new trustees for the bondholders 
and no change of beneficiary position 
in the meantime was set up or shown. 
—Adams v. Sondheim Realty Co., 39 D. 
& C, 547, 32 Berks 283, sustaining ex- 
ceptions 32 Berks 110. 

Pa.Com.Pl. The commissions of trus- 
tees are compensation for services ren- 
dered and where the trustee’s relation 
to the trust has terminated through no 
fault of his own, he is allowed a com- 
mission from corpus measured by his 
labor, care and responsibility pertain- 
ing to the conservation of the capital._— 
Thompson y. Fitzgerald, 4 Fay.L.J. 71. 


§ 807 

Mo.App. A will, which provided for 
payment to beneficiary of net income 
from trust after payment of costs and 
expenses and deduction of sum for 
payment of trustee, expressly contem- 
plated that trustee should. receive com- 
pensation for services, and hence trus- 
tee was entitled to a reasonable allow- 
ance within discretion of court, unless 
by compromise agreement with bene- 
ficiary trustee waived or estopped him- 
self to claim the right to such compen- 
sation—In re Mayhall’s Trust Estate, 
151 S.W.2d 545. , 


§ 809 

N.Y¥.Sur. The intention of the par- 
ties to an instrument, whereby execu- 
tors and trustees to be named in will 
waived statutory commissions to which 
they would be entitled, and agreed to 
accept amount designated by testator, 
was required to be gathered from all 
the surrounding circumstances, and the 
writing interpreted according to the 
purpose which the parties had in mind. 
—In re Hayden’s Estate, 24 N.Y.S.2d 
15, 175 Misc, 506. 


§ 811 
Ala, A person accountable as a trus- 
tee in invitum or as a trustee de son 
tort is not entitled to compensation for 
so acting from person to whom he is 
s0 accountable.—Hale y. Cox, 200 So. 
772, 240 Ala. 622. 


§ 818 

N.J.Ch. A testamentary trust first 
for one beneficiary and then on his 
death for other beneficiaries is a single 
trust within meaning of statute limit- 
ing a trustee’s commissions to five 
per centum on corpus. N.J.S.A. 3:11-2, 
—Barsotti y. Bertolino, 16 A.2d 454, 
128 N.J.Eq. 3638. 

Where trust had run twelve years 
and would probably continue seven 
years more, and trustee had already 


. be allowed to 


been allowed commissions of three per 
centum on the corpus, no additional 


commission on the corpus would ~ 
presently be allowed. N.J.S.A. 3:11-2. | 
—Barsotti vy. Bertolino, 16 A.2d 454, 

128 N.J.Eq. 363. i 

N.Y¥.Sup. The provisions of Surro- 
gate’s Court Act relating to commis- 
sions of testamentary trustee serve as 
guideposts in an mecteserr ol: in the 
Supreme Court, notwithstanding that 
Supreme Court is being guided pri- 
marily by provisions of Civil Practice 
Act relating to commissions of trustee. 
Surrogate’s Court Act, 285; Civil 
Practice Act, § 1548.—In re Munger, 
22) N.Y.8S.2d 187. 

N.Y.Sur. Whether commissions should 
testamentary trustee 
merely for receiving trust funds rests 
in discretion of the surrogate.—In re 
Leeds’ Estate, 23 N.Y.S.2d 679. 

Pa.Com.Pl. Where trustee at the re- 
quest of exceptant, a settlor and bene- 
ficiary, procures a purchaser for real 
estate representing the corpus of the 
trust estate, and where the original 
trust agreement contains no provision 
concerning such sale, and where, at the 
settlement for the sale of the realty, 
the trustee, with the knowledge of the 
exceptant, is paid a commission for act- 
ing as broker. the exceptant, at the © 
accounting of the trustee several years 
later, may not rightfully obiect to the 
erediting of the trustee with its bro- 
ker’s commission; the trustee is -en- 
titled to an additional commission for 
such extra service—In re Steed, 56 
Montg. 275. 

Pa.Com.Pl. An extra commission of 
four percent of the value of the realty 
sold is not unreasonable.—In re Steed, 
56 Montg. 275. F 

§ 819 


Va. Compensation to fiduciaries, 
such as executor and testamentary 
trustee, is not fixed by statute and 
turns upon the facts in each case, but 
must be reasonable.—Grandy vy. Gran- 
dy, 15 SE.2d 66, 177 Va. 601. 

The value of an estate, the character 
of work of executor and testamentary 
trustee, the difficulties encountered and 
the results obtained must be considered 
in fixing compensation of executor and 


testamentary trustee.—Grandy v. 
Grandy, 15 S.B.2d 66, 177 Va. 601. 
§ 820 
N.¥.Sur. The value of securities in 


testamentary trust fund for the pur- 
pose of determining one-half of the 
commissions thereon of testamentary 
trustees for receiving trust fund should 
be determined as of the date of the 
receipt thereof by the trustees.—In re 
oe Will, 26 N.Y.S.2d 912, 176 Misc. 

Paying commissions of a testamen- 
tary trustee are based on the funds or 
property actually disbursed or deliv- 
ered.—_In re Sears’ Will, 26 N.Y.S.2d 
912, 176 Mise. 242. f 

Where value of testamentary trust 
funds was less than $100,000, the trus- 
tees were collectively entitled to one- 
half commission for paying out.—In re 
Sie Will, 26 N.Y.S.2d 912, 176 Misc. 

In determining whether gross testa- 
mentary trust estate amounted to 
$100,000, or amounted to less so as to 
come within rule that trustees were 
collectively entitled to one-half com- 
mission for paying out, it was not 
permitted to add the income collected 
duting the administration of the estate 
to the principal—lIn re Sears’ Will, 26 
N.Y.S.2d 912, 176 Misc. 242, 

The gross value of the principal of 
a testamentary trust estate governs 
not only commissions of trustees on 
principal but commissions on income 
as well.—In. re Sears’ Will, 26°N.Y.S. 


2d 912, 176 Mise. 242 

§ 825 
N.Y.Sur. Where testator directed 
executors and trustees to include 


nephew’s demand note or any part 
thereof remaining unpaid as part of 
the principal of a trust established for 
him and to transfer the note to the 
nephew, diminishing the principal of 
the trust fund accordingly and to re- 
lease to him the collateral for the note 
transfer of the note and collateral and 


it of 1 
5 OMA e€ was a “cancellation’ 
indebtedness upon he 
trustees were not entitled to fees.—In 
re Richardson’s Estate, 29 N.Y.S.2d 92. 
bg d 8 


§ 82 j ¢ 
Pa.Com.P1. Commissions allowed trus- 
tees are considered in part as a re- 
compense for clerical labor which they 
hhave employed, and in the absence of 
exceptional circumstances, a commis- 
sion of five per cent on the income of 
the trust for the services of the trus- 
tees and clerical hire is reasonable.— 
Thompson y. FitzGerald, 4 Fay.L.J. 71. 
§ 831 

N.Y.App.Div. W here substituted 
trustee of testamentary trust, for al- 
most 20 years, administered a trust in 
-excess: of $300,050, faithfully, intelli- 
gently and profitably, and during such 
period received compensation of $1,625.- 
95 and the administration of trust was 
virtually completed when he died, trus- 
tee’s executrix was entitled to an addi- 
tional allowance of $3,268.48, and an al- 
lowance of $781.72 was inadequate. 
Surrogate’s Court Act, § 285.—In re 
Battell’s Will, 24 N.Y.S.2d 712, 261 
App.Div. 120, reversing 17 N.Y.8.2d 
447, 173 Misc. 278. 


832 
N.Y.Sur. Where one served as exec- 
utor and trustee in will until his death 
under an agreement whereby he waived 
his right to usual statutory commis- 
sions and agreed to accept amount of 
$100,000 in lieu thereof, and his period 
of services covered approximately two 
_ years and ten months during which 
4 time he and other executors and trus- 
tees filed their first account in Surro- 
gate’s Court, deceased executor and 
trustee had earned full amount of.com- 
pensation fixed by testator and balance 
of designated amount not allowed to 
deceased executor and trustee during 
his lifetime was payable to executors 
of his estate.-—In re Hayden’s Estate, 
24 N.Y.S.2d 15, 175° Misc. 506. q 
‘ § 834 
N.Y.App.Div. A deceased fiduciary 
is entitled to reasonable compensation 
measured by value of services rendered, 
not exceeding commissions fixed by 
statute, and the fixation of such rea- 
sonable .compensation rests in sound 
discretion of the court. Surrogate’s 
Court Act, § 285.—In re Battell’s Will, 
24 N.Y.S.2d 712, 261 App.Div. 120, re- 
versing 17 N.Y.S.2d 447, 173 Misc. 273. 
§ 835 
Iil.App. A trust company, to which 
corporation’s stock was bequeathed by 
deceased owner’s will in trust for his 
widow and children, was entitled to 
retain moneys, received by it as com- 
pensation for services of its secretary 
as director of such corporation, in 
absence of complaint that amount 
thereof was excessive.-—Kubin v. Chi- 
cago Title & Trust Co., 29 N.E.2d 859, 
- 307 Ill.App. 12. 


§ 836 

N.Y.Sur. Hach of testamentary trus- 
tees was entitled to full commissions 
on value of estate at time assets in ex- 
cess of $100,000 were turned over to 
them by executors, and thereafter com- 
missions each year depended upon value 
of estate at beginning of each year, 
so that if value of estate exceeded 
$100,000 at beginning of year each trus- 
tee was entitled to full commissions on 
all income received and paid out dur- 
ing the year, and if value did not ex- 
ceed $100,000 at beginning of year the 
trustees were entitled to a single com- 
mission to be apportioned among them, 
Surrogate’s Court Act, § 285, subd. 8. 


In re Heimer’s Estate, 23 N.Y.S.2d 
581, 175 Mise. 412. 
N.Y.Sur. Each fiduciary, such as @ 


testamentary trustee, up to three, is 
entitled to one full commission on prin- 
cipal and on income if the principal 
of the estate or fund exceeds $100,000. 
—In re Sears’ Will, 26 N.Y.S.2d 912, 
176 Mise. 242. 

Where actual value of principal that 
testamentary, trustees received was 
$123,732.49, ‘the trustees were entitled 
to two full commissions on income.— 
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ecutors and_ 


1 tee he $839 “Manes at 
“Mo.App. A trustee, entitled to com- 


pensation for his services, has a lien 
on the trust property therefor—In re 
ee Trust Hstate, 151 S.W.2d 
545. + 
Where title to real estate belonging 
to trust was still in trustee when judg- 
ment was entered-awarding compensa- 
tion to trustee, approving final settle- 
ment and ordering trustee to stand 
discharged, but personal assets of trust 
estate had passed out of trustee’s 
hands by virtue of purchase thereof by 
trustee individually and 
beneficiary, court had jurisdiction to 
impress the real estate with a lien for 
the payment of trustee’s compensation. 
—In re Mayhall’s Trust Estate, 151 S. 
W.2d 545. 
§ 840 


D.C.N.Y. A trustee’s commission of 
fraud on cestuis que trustent or other 
misconduct equivalent to fraud in man- 
agement of trust estate justifies, and 
in some instances requires, his depriva- 
tion of compensation for his services, 
even where fraud is merely construc- 
tive—In re Republic Gas Corporation, 
385 F.Supp. 300. 

Ala. Where deceased’s widow served 
as executrix under will which was 
later vacated on contest, and it ap- 
peared that widow’s conduct had been 
consistently opposed to interest of de- 
eedent’s child by a former marriage, 


and that child had received no sub-. 


stantial benefit from estate on account 
of widow’s acts, trial court properly 
ruled that compensation and expenses 
incidental to widow’s acts in adminis- 
tering estate and trust established in 
will should not be chargeable against 
child’s share in estate. Code 1923, §§ 
5748, 5923.—Hale v. Cox, 200 So. 772, 
240 Ala. 622. , 
N.J. A_ trustee’s» compensation in 
settling a trust estate is a statutory 
right, of which the trustee may be de- 
prived through unfaithfulness to duty, 


but mere misconception of the law 
governing the investment of trust 
funds, unaccompanied by bad faith, 


finds remedy in disallowance or sur- 
charge:—In re Johnston’s Hstate, 18 
A.2d 274, 129 N.J.Eq. 104, affirming 
14 A.2d 469, 127 N.J.Hq. 576. 

The fact that trustee invested in 
nonlegals would not deprive it of 
commissions, and it would be_ per- 
mitted to deduct from the amount of 
the surcharge its commissions at the 
statutory rate, where the _ trustee 
labored for 12 years, and in investing 
in nonlegals it had misconceived the 
law, and was not guilty of bad faith, 
and the trustee was financially able to 
respond to the surcharge.—In re John- 
ston’s Estate, 18 A.2d 274, 129 N.J. 
Eq. 104, affirming 14 A.2d 469, 127 N. 
J.Hgs 576. 


N.J.Prerog. A _ trustee’s compensa- 
tion in settling a trust estate is a 
statutory right, of which the trustee 
may be deprived through unfaithful- 
ness to duty, but mere misconception of 
the law governing the investment. of 
trust funds, unaccompanied by bad 
faith, finds remedy in disallowance or 
surcharge.—In re Johnston’s Hstate, 14 
A.2d 469, 127 N.J.Wq. 576. 

The fact that trustee invested in non- 
legals would not deprive it of commis- 
sions, and it would be permitted to de- 
duct from the amount of the surcharge 
its commissions at the statutory rate, 
where the trustee labored for 12 years, 
and in investing in nonlegals it had 
misconceived the law, and was not guil- 
ty of bad faith, and the trustee was 
financially able to respond to the sur- 
charge.—In re Johnston’s Hstate, 14 A. 
2d 469, 127 N.J.Hq. 576. 

N.Y.App.Div. A trustee under will 
should not be penalized by being de- 
prived of his commissions for an 
honest mistake of law where there ex- 
ists a surety company bond ample to 

rotect against loss.—In re Blodgett’s 
Distate, 25 N.Y.S.2d 39, 261 App.Div. 
878. 

N.Y.Sup. Where income from trust 


Pei 


Slate 3 
2, fund is 


payment to: 


‘ 


annually distributed amounts 
‘waiver’ thereof, except to extent G 
income for particular year in which ~ 
trustee has not received commissions 
remains in trustee’s hands.—In re Mun 
ger, 22 N.Y.S.2d. 187: ; Wei ee a 
A trustee paying income to life ben. 
eficiaries without taking his co mis- 
sions was not entitled to commissions 
on such ineome after death of life ber 
eficiaries, but was only entitled to com 
missions on that portion of incom 
which was received since death of li 
beneficiaries and which was to be p: 
to remaindermen.—In re Munger, — 
Ni.Si20d 9187. “ yi 
N.Y.Sur. Ordinarily, trustees’ com 
missions are not payable until earned 
and surrogate may disallow commis-— 
sions wholly or partly for misconduct 
of trustees as such commission are 
allowed for care and management of 
the estate and not for simple act - 
eeiving and paying out.—In re Leeds 
Estate, 23 N.Y.8.2d 679. ae 4 
Ohio, The allowance of compe 
tion to a trustee who has commi 
a breach of trust, but who was not in-— 
competent nor chargeable with actual 
bad faith or fraud, is largely a ma 
of judicial discretion and will not ¢ 
dinarily be disturbed on appeal.—tiIn r 
Trusteeship of Stone, 34 N.W.2d 7 
138 Ohio St. 298, 184 A.L.R. 130 


Pa. Trial court did not abus 
discretion in refusing to deprive te 
mentary trustees of their commission 
on account of allowing taxes on realt, 
of trust estate to become delinquent, so — 
as to require payment of penaitie 
interest, where trial court surch 
trustees with amount of penaltie X 
interest required to be paid, and it ap- 
peared that reason taxes became delir 
quent was that trustees. during part of 
the time, paid over to life tenant g1 
income instead of net income.—In_ 
Cee Estate, 21 A.2d 78, 342 Pa 

hans’ court surcharges a Nati 


hacking institution, which is in pre 
ess of liquidation, for breach, of dut 
as a trustee, and at the same time al- 
lows it trustee’s commissions, the ; 
missions must be set off against the 
surcharge.—In re Kerr’s Hstate, — 


it; 
Pa.Orph. Where a Pennsylvania 


& C. 209. ; iz 
, Wa. Under statute providing for 


feiture of commissions to fiduciari 
the allowance or disallowance of com 
missions is within judicial discretion 
of chancellor. Code 1936, § 5409.— 
Buckle v. Marshall, 10 S.H.2d 506. 


846 ¥ 
; A decree awarding commi 
sions to executor or trustee may not be 
reopened except for a conceded error of 
fact in computation or a fraudulent 
misrepresentation as to existence or 
value of assets or because of newly dis- — 
covered evidence substantially affecting — 
the award, and under any other cir- 
cumstances allowance of commissions — 
must be reviewed by appeal and not by 
the surrogate himself by vacating the 
decree where questions of law are in- 
volved.—In re Leeds’ Wstate, 23 N.Y 
2d 679. 
§ 847 ert 
Ill.App. Hyidence sustained decrees — 
making allowances to co-trustee under | 
testamentary trust and to attorneys for 
estate for services. rendered to the es- — 
tate, and allowance of master’s costs — 
and expenses incurred in hearing on 
petitions filed for allowances to co- 
trustee and attorneys, notwithstanding 
that co-trustee was also receiving sal- 
ary as general manager of park in 
which estate had a controiling financial 
interest.—Schmidt v. Runge, 34 N.H.2d 
, 310 DLApp. 384. : 
N.Y.Sur. An application by  testa- 
mentary trustees for the allowance of 
commissions on property already re- j 
ceived before accounting was denied 
without prejudice. Surrogate’s Court 
Act, § 285.—In re Purcell’s Will, 26 N. 
Y.S.2d 353. 


-§ 849 


§ 849 i 

Pa.Orph. Accounts of trustees over 
which the orphans’ court has jurisdic- 
tlon should be filed with the clerk of 
the orphans’ court in accordance with 
ee. § 46(g¢) of the Fiduciaries Act of 1917, 

; 20m ES, 837, rather than with the 
register of wills under the Register 
of Wills Act of 1917, § 3, 20 PS. § 
-1861.—In re Musser’s Account, 39 D. 
& C. 475, 

851 


§ 

Cal.App. The right of a trustee to 
reimburse himself from trust for school 
expenses of beneficiary after trustee 
had paid them could not be raised by 

one who was not a party in interest 
and who had no interest in trust or 
 * any of its assets.—Sefton v. San Diego 

Trust & Savings Bank, 106 P.2d 974. 
 N.Y.Sup. Under trust instrument 

- providing that income should be paid 
_ to grantor for life and that at her 
death principal should be paid to issue 
of grantor and, if no issue was then 
surviving, principal should be distrib- 
uted as grantor should appoint by will, 
or, if she failed to exercise power of 
appointment, then principal should be 
«divided among grantor’s sisters and 
issue of deceased sisters, and that 
trustee need not account to anyone but 
_ grantor during grantor’s life time, re- 
-maindermen had no interest in income 
during grantor’s life and no right to an 
account thereof and no right to file 
objection to accounting by trustee.— 
Application of Central Hanover Bank 
_ -& Trust Co. (Momand), 26 N.Y.S.2d 
1924. 176 Mise. 183. 

_--sSON.Y.Sur. On motion to dismiss ob- 
___ jections to testamentary trustee’s ac- 
+ eount, pleading attacked is entitled to 
most favorable interpretation and in- 

_» ferences which its language will sup- 
% -port.—In re Emmerich’s Will, 23 N.Y. 
'. §.2d 42, 175 Misc. 228. 
~ On motion to dismiss objections to 

testamentary trustee’s account, objec- 
tions that investments, made by trus- 
- tee before date as of which trustee 

presented previous account, which was 
settled without objection by subse- 
quent objectors, were improperly and 
- earelessly made, and that trustee failed 
to take proper judicial steps to safe- 
guard such investments, may be deemed 
to tender issues respecting trustee’s 
acts or neglects in,respect to such in- 
- vestments after such date, so as to re- 
quire denial of motion as to such ob- 
- jections, which may be determined 
4 only after hearing.—In re Emmerich’s 
ee eWillee23)N.Y.S.2d 42,1175 Misc. 228. 

Ss N.Y.Sur. An objection to judicial 
settlement of surviving testamentary 
-trustee’s accounts complaining that 
trustees had failed to settle their ac- 
counts every twelve months as required 
by will was overruled where it was 
shown that informal but comprehensive 
accounts had been rendered direct to 
beneficiaries and that trustees had re- 
- frained from applying for judicial set- 
tlements in consequence of written re- 
quests by all adult interested parties 
who desired to avoid expense of such 
course, and there was no showing of 

injury.—_In re Bogert’s Estate, 24 N, 

Y.S.2d 553. 

An objection to judicial settlement of 
surviving testamentary trustee’s ac- 
counts predicated on alleged negligence 
of trustee in permitting taxes to ac- 
cumulate on certain specified parcels 
of realty securing mortgages was over- 
ruled where objection was withdrawn 
with respect to all parcels except one, 
and with respect to that one, diligent 
efforts to secure payment were suffi- 
ciently proved, and it was further dem- 
onstrated that foreclosure was neces- 
sarily delayed because of pendency of 
a Home Owner’s Loan Corporation loan 
application.—_In re Bogert’s Estate, 24 

WN.Y.S.2d 553. 

Pa.Orph. At the audit of a trustees 
account, being the balance due for dis- 
tribution of the residue created by a 


4 specific item in a will and having no 
i application to any other fund in the 
. estate, distribution was directed to be 


4 made directly to the heirs under the 
intestate laws. Beneficiaries or their 
representatives of a different fund, cre- 
ated by another item in the same will, 


' forbid trustees’ 


TRUSTS 
had no interest therein or standing to 
object or file exceptions to the trustee’s 
account or participate in its distribu- 
tion, in that the parties entitled to the 
fund in court were in being and ascer- 
tained and were not the same as the 
parties not in being and minors for 
whom the court had appointed a trus- 
tee and guardian ad litem.—In re Les- 
lie’s Estate, 88 P.L.J. 635. : 
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N.Y.Sup. In actions for settlement of 
trustee’s accounts, the Supreme Court 
would not answer question whether 
Connecticut was entitled to impose a 
tax on property transferred by trusts 
where Connecticut was not a party to 
actions, since that state would not be 
bound by the determination._New Ro- 
chelle Trust Co. v. Meffert, 25 N.Y.S. 
2d 646, aflirmed 25 N.Y.S.2d 647, 261 
App.Div. 822. 4 

In actions for settlement of trustee’s 
accounts, the Supreme Court would not 
answer question whether trustee should 
voluntarily submit to jurisdiction of 
Connecticut courts for a ruling on a 
Connecticut tax claim, where solution 
of problem called for exercise of sound 
business judgment in choosing between 
two .alternatives, since where there is 
room for the exercise of choice, the 
court will not ordinarily direct the 
course to be pursued.—New Rochelle 
Trust Co. v. Meffert, 25 N.¥.S.2d 646, 
affirmed 25 N.Y.S.2d 647, 261 App.Div. 
822. 

N.Y.Sur. Where Eceae and trus- 
tees are in substantial control of cor- 
poration by reason of stock ownership, 
corporate acts are in reality those of 
fiduciaries, and court, in pursuance of 
policy of compelling complete disclo- 
sure of fiduciary acts, will if oppor- 
tuned so to do, require full recital of 
corporate transactions indirectly. per- 
formed by fiduciaries through medium 
of corporate structure, but court is not 
required to pierce corporate veil in 
absence of a request to do so. Surro- 
gate’s Court Act, § 263.—In re Clarke’s 
Estate, 26 N.Y.S.2d 948, 176 Misc. 187. 

Under statute an executor or trustee 
at request of an interested person may 
be compelled to submit to exhaustive 
inquisition into his acts as a fidu- 
ciary, but inquisition will not be made 
unless desired by an interested person. 
Surrogate’s Court Act, § 263.—In re 
Clarke’s Hstate, 26 N.Y.S.2d 948, 176 
Mise. 187. 

N.Y¥.Sur. Whether prohibition of will 

against manufacturing stock did not 
investment in stocks 
of public utility corporations, such as 
railroads, gas and electric companies, 
would not be passed on, since it could 
always be determined what manufac- 
turing stock is by study of the law, 
and whether public utility companies 
are engaged in manufacturing may de- 
pend on facts and circumstances.—In 
re Luling’s Will, 26 N.Y.S.2d 951, 175 
Mise. 915. 
Where there had been no 
final determination by appropriate fed- 
eral authorities respecting obligation of 
trustees under trust created by will to 
pay federal income taxes, Surrogate’s 
Court would not, in accounting pro- 
ceedings, construe will to determine 
question whether taxes claimed by fed- 
eral government should be charged 
against testator’s widow as a life ten- 
ant, since question was ‘‘moot’’.—In re 
ae Hstate, 28 N.Y.S.2d 12, 176 Misc. 
571. 

Pa.Com.Pl. In:such case where ob- 
jection to an allowance to the trustee 
for counsel fees is based on the ground 
that the services were rendered to pro- 
tect the interests of the accountant in 
utter disregard of the interests of the 
beneficiaries, the court may act upon 
its own knowledge that the accountant 
and its counsel acted in good faith 
and their efforts brought satisfactory 
results, and dismiss the exceptions.— 
Pot Media-69th St. Trust Co., 29 Del. 

Pa.Orph. Where,a corporate fiduci- 
ary is trustee both of a trust inter 
vivos and of a testamentary trust cre- 
ated by the settlor, and there is doubt 
whether the fiduciary has properly al- 
located between the two trusts certain 
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ficient portion of the proceeds of the 
salvage operation, at a time when audit 
of the testamentary trust is pending 
before another orphans’ court; but it 
will direct the fiduciary to present a 
claim for any deficit to the other court 
and will recommit the account of the 
trust inter vivos to the auditing judge 
pending determination of the other ee 
coodin eee re Keasbey’s Estate, 40 D. 
& C. ' 


Pa.Orph. Although the orphans’ 
court has authority to appoint an ex- 
aminer to examine the assets of a trust, 
where the entire assets consist of cash 
and a participation in a mortgage pool 
which the trustee has agreed to pay in 
cash, and examination appears unneces- 
sary and the order directing it will be 
vacated.—_In re Stinson’s Wstate, 56 
Montg. 253. 
_ Va. Report of commissioner regard- 
ing compensation of executor and tes- 
tamentary trustee must stand unless it 
is erroneous on its face.—Grandy vy. 
Grandy, 15 S.E.2d oes 177 Va. 601. 

8. 


In. A trustee or executor is bound 
to keep Clear, distinct, and accurate 
accounts, and, if he does not, all pre- 
sumptions are against him, and all 
obscurities are to be taken adversely 
to him.—Nonnast y. Northern Trust 
Co., 29 N.H.2d 251, 374 Ill. 248, modify- 
ing In re Nonnast’s Estate, 21 N.H.2d 
796, 300 Ill.App. 537. : 

N.Y.Sur. Where trustee in proceeding 
to settle its intermediate accounts de- 
nied that certain property was rightful- 
ly an asset of the estate, burden was 
upon the objector to prove that prop- 
erty was an asset of the estate.—In re 
O’Flyn’s Will, 22 N.Y.S.2d 423, 174 
Mise. 1025, 
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Cal,App. An item of trustee’s ac- 
count, the correctness of which is not 
supported by satisfactory evidence, 
must be disallowed, since it is trus- 
tee’s duty_to support every item of his 
account.—Baumann v. Harrison, 115 P. 
2d 523. 

Iul.App. Evidence sustained decrees 
making allowances to co-trustee under 
testamentary trust and to attorneys 
for estate for services rendered to the 
estate, and allowance of master’s costs 
and expenses incurred in hearing on 
petitions filed for allowances to co- 
trustee and attorneys, notwithstanding 
that co-trustee was also receiving sal- 
ary aS general manager of park in 
which estate had a controlling financial 
interest.—Schmidt v. Runge, 34 N.E.2d 
124, 810 Ill.App. 384. 


Mont. In action involving account of 
testamentary trustee, evidence support- 
ed trial court’s finding that trustee was 
holding property as security for pay- 
ment of claims against the trust es- 
Pie ae Se et vy. Gilbert, 108 P. 


N.Y.Sur. Objections to judicial set- 
tlement of surviving testamentary trus- 
tee’s accounts complaining that in seven 
instances mortgages were placed in 
amounts gréater than those permissible 
for legal investments were overruled, 
where qualified expert on realty val- 
ues showed conclusively that when 
questioned investments were  miade, 
margin of security was well above le- 
gal requirement and that subsequent 
epreciation was due solely to unan- 
ticipatable occurrences of 1929 and the 
following depression years.—In re Bo- 
gert’s Estate, 24 N.Y.S.2d 553. 

Pa. Wvidence that settlor knew of 
transfer of mortgage to irrevocable 
inter vivos trust and did not object 
justified decree dismissing exceptions 
of life tenant and remainderman to 
trustee’s account, on ground that trans- 
fer was in accordance with settlor’s 
instructions and was approved by him 
within terms of the trust that during 
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_ The mere fact that premises covered 

- by a mortgage constituting part of 
eorpus of irrevocable inter vivos trust 
produced insufficient income to meet 
payments of taxes and interest on 
mortgage, or no income at all, was 
insufficient to warrant imposition of a 
surcharge upon trustee in absence of 
evidence which would justify conclu- 
sion that conditions complained of were 
attributable to some dereliction of duty 
on part of trustee —In re Frank’s Es- 
tate, 15 A.2d 353, 339 Pa. 499. 

On exceptions of life tenant and re- 
mainderman of irrevocable inter vivos 
trust to trustee’s account, where trus- 
tee had secured an assignment of rents 

-immediately upon default in payment 
of interest on mortgage which consti- 
tuted part of corpus of trust, evidence 
did not establish alleged mismanage- 
ment of trustee, and did not warrant 
imposing a surcharge upon trustee and 
compelling trustee to substitute cash 
for the mortgage.—Jn re Frank’s Es- 
tate, 15 A.2d 353, 339 Pa. 499. 

Pa. Evidence concerning propriety 
of mortgage investments made by tes- 
tamentary trustee between 1924 and 
1929 held not to afford basis for sur- 
charge of trustee because of loss from 
investments. 20 P.S. § 321 et SS 
In a Sor Estate, 16 A.2d 19, 340 

a. : 

Evidence held not to establish mis- 

“management by testamentary trustee 
as basis for surcharge.—In re Saeger’s 
Estate, 16 A.2d 19, 340 Pa. 73. 

Pa. Evidence held not to establish 
breach by trustee of its obligation to 
exercise common skill and prudence 
in investing and reinvesting in first lien 
mortgages, notwithstanding that trust 
property could not be converted into 
cash quot equal to its face value 
when trust deed was executed, because 
of general decline in property values. 
—In re Potter Title & Trust Co., 19 
A.2d 380, 342 Pa. 223. 
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N.Y.Sur. Where a testamentary trus- 
tee, who had an interest in testator’s 
estate, embezzled property from trust 
created under testator’s will, and, aft- 
er trustee’s death, proceedings were 
brought by surviving trustees for an 
accounting by trustee’s administratrix 
for trustees’ acts and to obtain pos- 
session of tangible assets of estate over 
which trustee, in his lifetime, had ex- 
ercised sole fiduciary dominion, the 
obligation prima facie established by 
a judgment in such proceedings deter- 
mining that deceased trustee had mis- 
appropriated a certain amount was not 
~ independent indebtedness to testator 
but a new and direct liability to quasi 
entity of the trust.—In re Van_Nost- 

» yrand’s Will, 29 N.Y.S.2d 857, 177 Misc. 


i 
. Pa. Where trustee in filing third ac- 
count ignored the claim of certain bene- 
ficiaries, and instead of notifying those 
beneficiaries as required by court rule, 
undertook to decide a question concern- 
ing the distribution of a portion of 
trust corpus in an erroneous manner, 
and court made award in accordance 
with trustee’s representation under im- 
pression that those beneficiaries had 
been notified and by their absence im- 
pliedly acquiesced in the award, the 
distribution was void. Equity Rule 79. 
—In re Galli’s Estate, 17. A.2d 899, 340 
Pa. 561. é 
Beneficiaries of trust were not guilty 
of “laches” in seeking amendment of 
trustee’s account approximately six 
vears after void decree of distribution, 
where those beneficiaries did not know 
of the distribution, and had _ been led 
to suppose, by reason of action taken 
by the court, that the distribution 
would not be made until later, and 
they filed bills for review and account- 
ing promptly after learning of the ad- 
judication. 0 P.S. § 843.—In re Galli’s 
Estate, 17 A.2d 899, 340 Pa. 561. 
Pa.Orph. Where a mortgage pool is 
in the gradual process of liquidation 
by order of the Department of Banking, 
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Seems probable t : 
ting interests will be paid in 
f the auditing judge may properly 


exercise the authority conferred on him 


under the Act 7 June, 1917, P.L. 447, 
20 P.S. § 321 et seq., to decree dis- 
tribution by a trustee of shares in a 
participation certificate in such a pool 
to the beneficiaries in kind—In re 
Geiger’s Estate, 33 Berks 71. 

Where a settlor throughout her trust 
agreement consistently uses the words 
“pay” and “distribute” in matters per- 
taining to the distribution of income 
and principal respectively, she nega- 
tives the idea that she intended the 
final settlement of the trust to be in 
cash, since an intent to settle in cash 
must appear in the contract in unequiv- 
ocal language; and this is true even 
though the settlor under the terms 
of the trust agreement requested dis- 
tribution of a portion of the principal 
and received her distribution in cash, 
since the conversion of the principal 
assets was made with her knowledge 
and was not intended to operate as a 
waiver of the trustee’s rights under 
the agreement.—In re Geiger’s Hstate, 
33 Berks’ 71. 
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N.J.Ch. <A recital in a decree of Or- 
phans’ Court of settlement of a testa- 
mentary trustee’s account was not “res 
judicata”’ as to persons not brought in- 
to Orphans’ Court by service of proc- 
ess as to matters not necessarily in- 
volved in account.—Hackensack Trust 
Co. v. Denniston, 14 A.2d 773, 127 N.J. 
Hq. 523. ; 


N.Y.Sur. In proceeding for settle- 
ment of testameutary trustee’s account, 


. potential issues, not joined by parties’ 


filing of objections to account, with 
respect to propriety of trustee’s ac- 
quisition and retention of, and actions 
concerning, securities listed and de- 
scribed in account up to date thereof, 
were established po confesso, and re- 
sulting decree settling account ren- 
dered all such issues res judicata and 
foreclosed litigation thereof on motion 
to dismiss objections to another ac- 
count subsequently filed by trustee.— 
In_re Emmerich’s Will, 23 N.Y.S.2d 42, 
175 Mise. 228. 

A decree settling testamentary trus- 
tee’s account is conclusive on parties 
to settlement proceeding in respect to 
all issues which might have been liti- 
gated therein and is not subject to 
attack collaterally or by indirection, 
but can be avoided only by direct stat- 
utory proceeding for its vacatur. Sur- 
rogate’s Court Act, § 20, subd. 6.—In 
re Emmerich’s’ Will, 23 N.Y.S.2a 42, 
175 Mise. 228. Ad 

Pa.Com.Pl. A judicial decree of con- 
firmation cannot’ be vitiated by any- 
thing less than clear and convincing 
proof of actual fraud; it is never suf- 
ficient merely to allege fraud; it must 
always be proved.—Thompson vy. Fitz- 
gerald, 4 Fay.L.J. 71. 

Tenn.App. In suit by beneficiaries 
of fraternal organization member 
against trustee and member of com- 
mittee appointed by organization to 
manage fund for benefit of beneficiaries, 
bills failed to state sufficient facts 
upon which to predicate a decree in 
personam against committee member, 
where there was no allegation that any 
part of fund ever passed into his hands 
or that he ever accepted the trust and 
it was not alleged that committee mem- 
ber knew of alleged unauthorized use 
of fund.—Bell v. Alhambra Temple 
Mosque Co., 143 S.W.2d 888. 
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N.Y.Sur. Infant contingent remain- 
dermen were bound by determinations 
made on settlement of testamentary 
trustee’s account, even though they 
were not then in being, where thei- 
parents were parties to the proceed- 
ing.—In re Bogert’s Wstate, 24 N.Y.S.2d 
553. 

RI. A testamentary trust benefi- 
ciary, who had no notice or knowledge 
of Superior Court’s nune pro tune de- 
cree, authorizing trustees to charge 
against beneficiary's special trust a 
sum previously paid by trustees with- 
out court order to beneficiary’s attor- 


t all the par- 


trustees’ su ny 
a 


including sue 


ing interest’ in two mortgages as par 
of trust fund after making a partia 
distribution, was not “res judicata’ 
trustee’s authority to invest i 
mortgages, but was only binding 
the matters involved. Surrogate’s 
Act, §§ 261, 263, 314W—Meredith 
First Trust Co. of Albany, 23 Nw 
2d 953, 260 App.Div. 517. } ; 

N.¥.Sur. Where, on previous ac 
counting, executors and trustees. listed 
as assets the stock of controlled — 0. 
porations without detailing the a ets 
or transactions of the corporation 
themselves, decree on previous account 


and the only acts which could be 
jected ‘to scrutiny thereafter were t 


which occurred since that date, so long 


as the previous decree remained bes 
peached. Surrogate’s Court Act, § 263 

—In re Clarke’s Estate, 26 N.Y.S. 
948, 176 Mise. 187. 4 


Where accounts of e 


‘al 
residuary estate, at time when no pr 
cipal was distributable to remainde 
men, and although auditing judge vy 
not required to construe provisi 
will bequeathing annuities to be d 
between daughter of testatrix’ s 


and daughters of testatrix’ brother, 


the second adjudication recited, as the 
interests of the parties in the annu 
ties, the amounts that the account 
showed they were receiving, the prio 
adjudications were not ‘res judicata” 
on issue of amounts of the annuities, 
proceeding for audit of an ace 
filed after life tenant’s death had ter- 
minated the trust and at time princi 
pal was distributable to remainderme 
—In re Bayard’s Hstate, 17 A.2d 36 
340 Pa. 488. 
Pa.Com.Pl. Trustees, who were wi 
out grant of discretionary powers of 
investment, filed a first and partial ac 
count in 1925 in which were set up 
numerous nonlegal investments. At 
that time all of the cestui que trust- 
ents were fully competent, had had 
statutory notice, filed no exceptiv 


and although they testified they did 


not receive actual notice of the 

of the account, failed to say that — 
were ignorant of the character of 
securities. 
was filed embracing many of the s 
curities contained in the first accoun 
Held: That on exceptions to the sec- 


ond account the propriety of the prior 


purchases and the validity of the cred- 


its allowed were res adjudicata and 
could not be attacked except for fraud. 


—Thompson y. FitzGerald, 4 Fay.L.J. 
71 


Pa.Orph. The mere confirmation of 


a trustee’s account showing that defi- 
ciencies of the carrying charges of 
foreclosed properties, as to which sal- 
vage operations have not been com- 
pleted, were paid out of income, with- 
out the auditing judge being requested 
or required to approve the same, is 
not res adjudicata on the question of 
proper allocation at the audit of a 
subsequent account.—In re _  Scott’s 
Trust, 40 D. & C. 227. 
§ 862 
Pa. The fact that trustee had al- 
ready made distribution under an er- 
roneous decree which the trustee had 


thet 
In 1930 a second account ~ 
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induced the court to enter, was no de- 
fense to bills of review by beneficiaries 
to have trustee’s account amended 
-where beneficiaries were not notified of 
- distribution.—In re Galli’s Estate, 17 
Aj2d 899, 340 Pa. 561. 


facts the securities complained of could 
years thereafter without loss, 
reopen the decree of confirmation sub- 
sequently would be to sanction an un- 
fair entrapment of the _ trustees.— 
‘hompson vy. Fitzgerald, 4 Fay.L.J. 71. 
a.Urph. It seems that a _ petition 
review to correct alleged errors in 
adjudication, under 48 of the 
eiaries Act of June 7, 1917, P.L. 
20 P.S. § 843, will not be granted 
the ground that the account con- 


ying charges upon unproductive real 
state, adopting an alleged general 
- practice contrary to that required by 
subsequent decisions for, under the 
- circumstances, there is no error of 
Nee apparent on the face of the rec- 

‘ord, nor does a change in the law, if 
: fact there was one, require reopen- 
ing an account absolutely confirmed 
- Nefore such change.—In re Scott's 
-* Trust, 40 Do & C. 227. 


June 

49 (e)-1, 20 

865, without any showing of 

i ind, the 

sole 

urpose of taking testimony on the 
in kind, 


. Although a petition to vacate 
order approving the trustee’s final 
account and discharging the trustee al- 
_leges generally a fraud on the court 
ithout epeciey ine the particulars re- 
on as constituting fraud, the or- 
should be reversed if the evidence 
ore the court without objection 
shows any concealment of fact consti- 
ing a fraud.—In re Cosgrove’s Will, 
2°95 N.W. 784, 286 Wis. 554, 132 A.L.R. 


eount for the trust fund in cash or 
- merely for the securities in which the 
trustee invested the fund, though er- 
roneous, is reviewable only by appeal, 
in the absence of fraud on the court.— 
In re Cosgrove’s Will, 295 N.W. 784, 

286 Wis. 554, 132 A.L.R. 1514. 

_  Brror in permitting a national bank, 
as trustee of a testamentary trust fund, 
to include in the final account mort- 
gage investments of the bank which 
it transferred to itself as trustee with- 
out permission of the court as required 
_by statute in the case of state banks is 
remediable only by appeal, and, in the 
absence of anpeal, cannot be reached 
thereafter unless fraud was practiced 
on the court. St.1939, § 223.03(10).— 
In re Cosgrove’s Will, 295. N.W. 784, 
236 Wis. 554, 132 A.L.R. 1514, 

A bank’s conduct in withholding the 
fact that mortgage investments of the 
' bank had been transferred to itself as 
trustee of a testamentary trust consti- 

tutes such “fraud’’ on the court as to 
‘ require the setting aside of an order 
approving the trustee’s final account 
and distributing the trust fund, in the 
absence of laches or ratification by the 
distributees.—In re Cosgrove’s Will, 
295 N.W. 784, 236 Wis. 554, 132 A.L, 
aL b 14; 

On proof that a bank had concealed 
the transfer of its mortgage invest- 
ments to itself as trustee of a testamen- 
ie tary trust, the county court should 
: have set aside an order approving the 
final account and eieebang ing the bank 
as trustee, and surcharged the trustee 
with the amount due on the mortgages 
on the date when such order was en- 
tered, with interest from that date.— 
In re Cosgrove’s Will, 295 N.W. 784, 
236 Wis. 554, 132 A.L.R. 1514. 


“\r = Bigs ah 


Ss ) PROST Si 
; St AE 327: SN Cy ( 4 

N.Y.App.Div. A decree ponte the 
final account of proceedings of testa- 
mentary trustee was affirmed on ap- 
peal._In re James’ Will, 27 N.Y.8.2d 
90, 262 App.Div. 708, affirming In re 
James’ Estate, 19 N.Y¥.S.2d 532, 173 
Mise. 1042. 

N.Y.App.Div. In action for  settle- 
ment of trustee’s accounts, judgment 
was modified on appeal by reducing 
referee's fees from $700 to $400 and 
by striking out extra aNowance of 
$400 to plaintiff trustee—Kauffman vy. 
ey te 29 N.Y.S.2d 417, 262 App.Diy. 


' 


Ohio, Where a trustee was guilty of 
a breach of trust so as to be liable for 
the payment of a sum of money _ to 
which interest might be added, but 
was not guilty of bad faith or fraud, 
and it was adjudged by the court of 
common pleas and by the Court of Ap- 
peals that the allowance of only 4 per 
cent. interest was just and equitable, 
the Supreme Court would not interfere 
on appeal.—In re Trusteeship of Stone, 
34 N.H.2d 755, 138 Ohio St. 293, 134 
A.L.R. 1306. 2 

Pa.Orph. All parties in interest must 
be joined in proceedings for review of 
the adjudication of a trustee’s account, 
whether the application is adverse or 
beneficial to them; if they do not join 
as petitioners they should be joined 
as respondents.—In re Pohlig’s Hstate, 
38 D. & C. 488. 

Pa.Orph. Where the account of tes- 
tamentary trustee was confirmed ab- 
solutely, distribution made in kind, 
and due notice of all proceedings given 
by publication, generally those who 


fail to appear at the audit or except to © 


the adjudication and decree may not 
on petition have the account reviewed 
as a matter of right except for errors 
of law appearing on the face of the 
record, new matter arising after con- 
firmation of the account or decree, or 
where justice requires a review and no 
person will suffer thereby.—In re 
Adam’s Estate, 33 Berks 185. 

As to matters existing at the time 
of adjudication but not of record, the 
granting or refusing of a petition to 
review the account rests within the 
sound discretion of the court whose 
action will not be disturbed except for 
an abuse of that discretion—In re 
Adam’s Hstate, 33 Berks 185. 

Pa.Orph. An adjudication upon a 
trustee’s account in which the trustee 
is ordered to replace with cash an in- 
vestment held improper, and to which 
the trustee filed no exceptions as .pro- 
vided by rule of court, is final, and a 
petition for review, filed ten months 
later, to reopen the same controversy, 
will be dismissed.—In re Kulp’s Estate, 
56 Montg. 347. 

Section 48 of the Fiduciaries Act of 
1917, 20 P.S. § 843, was not intended 
to give parties an unlimited oppor- 
tunity to re-try questions raised at an 
audit and decided against them, witn- 
out exceptions thereto having been filed 
and an appeal taken.—In re Kulp’s Hs- 
tate, 56 Montg. 347. 


RI. A testamentary trust  benefi- 
ciary, who had no notice or knowledge 
of Superior Court’s nune pro tune de- 
cree, authorizing trustees to charge 
against beneficiary’s special trust a 
sum previously paid by trustees with- 
out court order to beneficiary’s attor- 
ney as fee for services, until considera- 
ble time after entry of such decree, 
was not bound by decree and could at- 
tack it on appeal from decree allowing 
trustees’ subsequent amended account 
including such charge.—In re Quinn’s 
Estate, 21 A.2d 7. 
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N.¥.Sur. Where a trust set up by a 
will has been terminated and the mu- 
tual rights and obligations of trustees 
and cestuis haye been informally ad- 
justed, such adjustment possesses same 
force as decree of judicial settlement 
and is impeachable only for reason 
pose vould heap oe 1G Ls of decree.— 
n re Schroder’s 29 UNeYeSe 
176 Mise. 1024. Bee tee 

The binding effect of an informal 


‘settlement: ind a 


% * 

ah ay 
stment of 
and obligations of trustees and ben 
ficiaries in a trust set up by a. wi Fr icete 
and the estoppel arising therefrom, are JE ST, 
mutual as to both trustees and _ bene- \ 
ficiaries—In re Schroder’s Will, 29 
N.Y.S.2d 754, 176 Misc. 1024. Yes 
Where a trust for certain grand- 
children of testator had been set up 
by will, and later the trust terminated 
in 1920 by agreement between the 
trustees and beneficiaries, and no pres- 
ent attack had been made on this: 
settlement, entries of this settlement 
stood as if a decree of judicial settle- 
ment had been entered and could not 
be included in accounts in proceedings 
to settle accounts of executors.—In re 
Schroder’s Will, 29 N.Y.S.2d 754, 176 
Mise. 1024. : 
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Cal. Trial court, in settling accounts 
of testamentary trustee, was acting in 
exercise of its probate jurisdiction, 
which jurisdiction was continuing and 
attached to corpus of trust when it 
passed from respondent as executor to 
himself as testamentary trustee, and 
hence it was proper for the court to 
make provision for fees of trustee’s 
attorney in decree settling trustee’s 
accounts in conformity with the law 
applicable to decedent’s estates. Pro- 
bate Code, §§ 911, 1122.—In re Smead’s 
Estate, 105 P.2d 589. 

Where trial court, in settling ac- 
counts of testamentary trustee, was 
acting in exercise of its probate juris- 
diction, manner of payment of fees of 
trustee’s attorney, whether by credit 
against amount owed to estate by trus- 
tee or pursuant to provisions of decree 
entered in probate proceeding, was pri- 
marily for determination of trial court. 
Probate Code, §§ 911, 1122—In re 
Smead’s Wstate, 105 P.2d 589. 

Ind. Where neither bond nor statute 
pursuant to which trustee’s bond was 
given expressly provided for attorney's 
fees in a suit on the bond, and attor- 
ney’s fees were not allowed in pro- : 
ceeding for accounting of trust fund ' 
by substitute trustee against former . 
trustee and on exceptions to reports 
of trustee, after the proceedings on the 
exceptions to the trustee’s report in 
proceeding for accounting were fully 
adjudicated, it was too late to recover 
attorney’s fees and expenses incurred 
in proceeding for accounting and on 
exceptions to report of trustee. Burns’ 
Ann.St. § 56-624.—State ex rel, Reilly 
v. U. S. Fidelity & Guaranty Co. of 
Baltimore, Md., 31 N.E.2d 58. 


Where former trustee appealed from 
judgment in an accounting proceedings 
and judgment was affirmed by the Ap- 
pellate Court, substitute trustee was 
not entitled to an allowance for attor- 
ney’s fees for services rendered on the 
appeal, since right to appeal should 
not be curbed by fear of possibility 
of incurring additional liability for ap- 
pellee’s attorney’s fees.—State ex rel. 
Reilly v. U. S. Fidelity & Guaranty 
Co. of Baltimore, Md., 31 N.BH.2d 58. 

N.J.Prerog. Fees of master were 
properly assessed against trustee as 
part of the costs and expenses of liti- 
gation, where the necessity for the ex- 
penditures arose out of the trustee’s 
misconception as to its duty with ref- t 
erence to its investments and through 
no fault on the part of the cestui. N.J. 

S.A. 2:31-86.—In re Johnston’s Hstate, 
14 A.2d 469, 127 N.J.Eq. 576. 


§ 869 , 

Ala. Costs necessarily incurred by a 
settlor or cestui que trust to compel 
a defaulting trustee to make a final 
settlement of bis administration of the 
trust should be assessed against the 
trustee who has wrongfully necessitat- 
ed those expenditures on accounting.— 
Murphy vy. Merchants Nat. Bank of Mo- 
bile, 200 So. 894, 240 Ala. 688. 

Neb. Where many persons have a 
common interest in a trust fund or 
property, and one of them, for the 
benefit of all, at his own cost and ex- 
pense, takes legal action for the preser- 
vation or administration of the trust 
fund or property, allowances for attor- 
ney’s fees and expenses can only be 
made after the services have been ren- 


ass eged to ha 
erefrom.—In re Linch’s 
" b oy ri 
‘Where many persons have a common 
‘mterest in a trust fund or property, 
and one of them, for the benefit of all, 
at ihis own eost and expense, takes le- 
gal action for its preservation or ad- 
ministration, the court of equity in 
which the suit was brought may order 
the successful litigant to be  reim- 
‘bursed his costs and expenses, includ- 
ing counsel fees, from the property of 
the trust or order those benefited’ to 
contribute proportionately toward that 
‘expense.—In re Linch’s Estate, 298 N. 
WwW. 697. 5 

Where one of the beneficiaries of a 
testamentary trust filed objection to 
the final report of successor trustee 
and caused to be restored and_pre- 
served to the trust estate $3,926.71, of 
which $2,250.78 was to relieve the 
realty of the trust from a lien of the 
trustee for services, attorney’s fees and 
other items of expense, and none of the 
other beneficiaries made any objection 
and all of them received the benefit. of 
the litigation, court properly awarded 
$800 for attorneys’ fees to attorneys 
of the beneficiary who filed the objec- 
tion.—In re Linch’s Estate, 298 N.W. 
697. 

N.wJ. Fees of master were propery 
assessed against trustee as part of the 
costs and expenses of litigation, where 
the neeessity for the expenditures arose 
out of the trustee’s misconception as 
to its duty with reference to its invest- 
ments and through no fault on the 
part of the cestui. N.J.S.A. 2:31-86.— 
In re Johnston’s Estate, 18 A.2d 274, 


129 NJ.Eq. 104, affirming 14 A.2d 
469, 127 N.J.Eq. 576. 
§ 870 

Pa:Super. Where exceptions are filed 


to the account of an executor, adminis- 
trator, or trustee in the orphans’ court, 
the general rule is that the exceptant 
must pay the fees of his own counsel. 
—In re Long’s Hstate, 17 A.2d 686, 143 
Pa.Super. 176. 


§ 871 

Pa.Orph. Where a trustee’s account 
is filed in order to obtain determina- 
tion of the proper allocation of carry- 
ing charges on unproductive or under- 
productive real estate, the costs there- 
of should be apportioned equally be- 
tween sepa aS and income, since the 
accounting was for the equal benefit 
of life tenant and remainderman.—In 


re Pfromm’s Estate, 40 D. & C. 104. 
§ 882 
N.C. Where mortgagee purchased 


land at foreclosure sale under parol 
agreement with mortgagor to reconvey 
for amount Federal Land Bank would 
loan on the land, and mortgagor con- 
tinued in possession as tenant of mort- 
gagee, negotiated through his counsel 
and agent of Federal Land Bank for 
purehbase of land without asserting 
right under parol agreement as raising 
a trust, and in settlement of ejectment 
action instituted by mortgagee paid the 
rent due for land and entered into writ- 
ten lease thereof for another year 
wherein it was stipulated that mort- 
gagor claimed no interest in land ex- 
cept as tenant, mortgagor was by such 
conduct “estopped” to assert equitable 
title to land in subsequent action to 
establish a parol trust.—Wolfe v. North 
Carolina Joint Stock Land Bank, 13 
Seble2d 530, 219 N.C. ola: 

In action by mortgagor to establish a 
parol trust under alleged oral agree- 
ment by mortgagee before bidding in 
land at foreclosure sale to reconvey to 
mortgagor, where mortgagor subse- 
quently executed lease containing stip- 
ulation that he claimed no interest in 
land except as tenant, proof that ex- 
ecution of lease was procured by rep- 
resentation of mortgagee’s agent that it 
was ‘plain rental contract’ did not es- 
tablish that lease was procured by 
“fraud” so as to avoid effect thereof 
as estoppel against assertion of equi- 
table right in land under parol agree- 
ment, where lease was drawn by mort- 


@ 


his trustee’s account but takes no ac- 
tion with respect thereto for over four 
years and accepts partial distribution 
under the award made, is not entitled 
to a review of the adjudication after 
four years, in the absence of fraud, ac- 
cident, mistake, or error of law ap- 
parent on the face of the adjudication. 
Tita re Sentner’s Hstate, 41 D. & C. 


§ 886 

C.C.A.N.Y. If parties who had ob- 
tained option for purchase of sole 
right to deal in a patented process 
from inventor who had assigned proc- 
ess and received irrevocable license to 
use it, were express trustees of the 
option, only such parties could bring 
action to impress a. constructive trust 
“upon the license in defendant’s hands 


because of his joining with the inventor . 


in defeating performance of the option 
by accepting transfer of inventor’s in- 
terest in the license, with knowledge of 
existence of the option, unless such 
parties wrongfully refused to act.— 
Gribble v. Ditto, 119 F.2d 278. 

Cal.App. Beneficiary under testatrix’ 
will was so adversely affected by de- 
cree of distribution in the estate of tes- 
tatrix’ husband, wherein testatrix’ son 
succeeded in obtaining all of his father’s 
property by filing a deed and an as- 
signment to him by testatrix of all 
her interest, by allegedly exercising 
fraud on testatrix, as to enable bene- 
ficiary to maintain action against tes- 
tatrix’ son for a decree declaring that 
he held the property in trust for the 
beneficiaries under testatrix’ will.— 
Crow v. Madsen, 111 P.2d 7, rehearing 
granted 111 P.2d 663. : 

IlLApp. A borrower whose collater- 
al, including stock, was sold by bank 
to corporation which had issued the 
stock, could not claim a “eonstructive 
trust” in collateral on ground that 
corporation’s officer .and director to 
whom borrower was indebted had pro- 
cured satisfaction of the debt by hay- 
jing corporation bid more than amount 
due the bank, since alleged wrong 
could be complained of only by present 
stockholders.—_-Anchor Realty & Invest- 
ment Co. v. Kafferty, 32 N.E.2d 394, 
308 Tll.App. 484. 

Ky. Trust funds transferred to third 
persons having knowledge of _ their 
character remain impressed with the 
trust, and beneticiaries, or, in the case 
of a decedent’s estate, legatees and dis- 
tributees, may follow and reclaim them, 
in a proceeding in equity, on theory 
that recipient is a constructive trustee. 
—Peoples Nat. Bank yv. Guier, 145 S.W. 
2d 1042, 284 Ky. 702. 

§ 887 

C.C.A.6. One who knowingly joins a 
fiduciary in purchasing for profit the 
property of the trust estate in unlaw- 
ful circumstances becomes jointly and 
severally liable with him for resultant 
profits.—In re Van Sweringen Co., 119 
B.2d° 231) 

D.C.N.Y. ,One who knowingly joins 
a fiduciary, in an enterprise where the 
personal interest of the latter is or may 
be antagonistie to his trust, becomes 
jointly and severally liable with fidu- 
ciary for profits of enterprise.—Ripper- 
ge vy. Schroder-Rockefeller & Cec., 37 F. 

upp. 375. 

Alaska. The right of a tenant in 
common is a several and not a joint 
right, and the only way a trust can 
be- imposed upon property held by a 
tenant in common is by proceeding 
against such tenant in individual ca- 
pacity, which remedy is available to a 
eotenant under the common law _ in- 
dependent of  statute—Pilgrim vy. 
Grant, 9 Alaska 17. 

Cal, Under agreement between plain- 
tiff and deceased for sale of jointly 
owned property and application of the 
proceeds in trust, the right by succes- 
sion of the heirs of the deceased in 
the trust property did not cut off 
plaintiff's beneficial interest therein 


in the trust property.—Steiner v, 4 
sel, 112 P.2d 635. 3 ‘ = 


‘constitute conyersion. 


here such heirs did not par 
value and they had knowledge of 
nature and extent of plaintiff's i 


th” 
the 


In proceeding by rema 
dermen under an express trust against 
life tenant and a stranger to trust to 
enforce trust and recover for damages 
to trust corpus and alleged conversio 
of trust income by stranger, whether 
remaindermen sued as assignees of 
tenant, or as beneficiaries under tru: 
in default of original and new tr 
did not affect stranger’s liability 
test of such liability was relation 
stranger had to trust estate at time : 
stranger’s acts or omissions claimed 1 
Civ.Code, § 
—Chureh v. Security-First Nat. B 
of Los Angeles, 105 P.2d 148. — 
Even if a life beneficial interest i 
trust estate was assignable and, by r 
son of assignment, remaindermen ~ 
came direct, as well 


alleged conversion of trust incom 
bank. Civ.Code, § 863.—Church 
curity-First Nat. Bank of Los 
es, 105 P.2d 148. : 
Cal.App. Where owner of bi 


negotiations or 
sublessees and sublessor for re 
or waiver of sublessees’ forfe 
Parigian v. Citizens Nat. Trust 
mee Bank of Los Angeles, 110 


App.D.C. A third person who kn 
ingly participates in the breach 
fiduciary’s obligation can be requir 
to make good the resulting loss—_ 
Anacostia Bank v. U. S. Fidelity & 
Sanraney Co., 119 F.2d 455, 134 A 


death bonds were given to her, liability — 
of the wife as an individual was es : 
lished, but fact that executrix did 


relieve estate of liabilit 
wrongful conversion of Pe 
of which wife as an individual and e 
ecutrix were severally liable to owner | 
for value of bonds, and the payment b qe 
one would discharge the other.—Uh] | i 
Holbruner, 200 So. 359. s 


Fla. Where partners’ 
into possession of lands which had been — 
leased to partnership by city under 
agreement with city that he would mak r 
satisfactory arrangements with partner- 
ship or its receiver, brother took pos- 
session subject to “constructive trust’ 
in favor of partners, which was binding 
on brother's administratrixCity 
Sarasota _v, Dixon, 1 So.2d 198. 

Ga. Where several persons conspire 
to defraud another, one or all of 
wrongdoers may be sued, and proof of 
conspiracy renders act of one in de- 
ceiving and defrauding injured party 
the act of all, and a constructive trust 
may be set up as to subject matter of 
the fraud and conspiracy.—Grant y. 
Hart, 14 8.E.2d 860. % 

N.Y. Any one who knowingly par- 
ticipates with a fiduciary in a breach 
of trust is liable for the full amount of 
the damage caused thereby to the 
ecestuis que trust.—Wechsler v. Bow- 
man, 34 N.H.2da 322, 285 N.Y. 284, 134 


, 


q 


A.L.R. 1337, reversing Wechsler v. 
Byrne, 20 N.Y.S.2d 401, 259 App.Div. 
869, reargument denied Wechsler vy. 


Bowman, 21 N.Y.S.2d 610, 259 App. 
Div, 1076, reargument denied 35 N.H. 
2d 930. 

N.Y.Sup. Under the rule that the li- 


ability of participants in breaches of 
trust is joint and several, each is treat- 


wi 
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ed as if he actually were the recipient 

of the entire sum of the liability of all 

the participants.—Gerdes v. Reynolds, 

28 N.Y.S.2d 622. 

N.Y¥.Sup. A fiduciary who arranges 

a transaction in breach of his fiduciary 
- obligations does not free himself of the 
resulting personal liability therefor by 
so arranging it that the money paid 

thereon is routed directly through oth- 
ers instead of having it pass through 

his hands.—Gerdes vy. Reynolds, 28 N. 

NOS:2d) 622. 

N.Y.Sup. Persons dealing with trus- 

tees with notice that trustees’ fiduciary 
obligations are being violated do so at 
their peril.—Petrossi Bros. Contracting 
- Gorporation v. Town of Greece, 29 N. 
DYES 2.7500. 
~ Okl. Where trust agreemént recited 
that, in order to preserve to wife and 
- ¢hildren certain property received un- 
der settlement between husband and 
wife, property, including stock certifi- 
 eates, was transferred to daughter in 
trust for wife and her heirs and for 
no other purpose, wife, on daughter’s 
death, was entitled to specific perform- 
ance of the trust agreement against 
-_ daughter’s administrator, who was also 

- daughter’s husband, whose only claim 
to property was based on incompetent 
and hearsay testimony.—Kickbusch vy. 
Bailey, 109 P.2d 812. 
~~ -RA. Where bank mistakenly paid 
deposit to executor of man with same 
name as that of depositor, fund was 
deposited in trust company in name of 
two respondents under agreement that 
no payment should be made from fund 
unless order was signed by both re- 
- spondents, and third respondent, claim- 
- ing part of fund as collateral security 
for repayment of loan, had knowledge 
'.of such agreement when he received 
order signed by only one of the two 
- respondents, whatever equitable title 
the bank had at time when the third 
-—s respondent made his first loan, if any, 
was prior to any equitable title which 
the third respondent obtained._Home 
_ Say. Bank v. Rolando, 14 A.2d 822. 


 . +Tex.Civ.App. A wife who knew that 
 -property acquired by husband from 
Bc, his mother was impressed with a con- 
structive trust could not avoid ef- 
fect thereof, and wife aequired by in- 
 heritance from husband no greater in- 
terest in the property than he_had, 
particularly if wife, as alleged, induced 
' fraudulent breach by husband of oral 
f agreement under which the property 
was impressed with the constructive 
¥ trust and perpetuated a continuation 
of the fraud after her husband’s death. 
-. —Ulmer v. Ulmer, 152 S.W.2d 383, er- 
ror granted. 
_ Wife who knew that property ac- 
quired by husband from his mother 
was impressed with a _ constructive 
trust, but after husband’s death al- 
legedly acted fraudulently with another 
in furtherance of a continued breach 
of the trust and exerted duress upon 
mother, became a participant with oth- 
er in a breach of the trust and liable 
for consequences of their misconduct.— 
Ulmer v. Ulmer, 152 S.W.2d 383, error 
granted. 

Wash. A real estate agent selected 
by an executor whose duties are to 
eollect rentals and to secure a _ pur- 
chaser for property in an estate is not 
a “trustee” for the heirs.—Farley vy. 
wavs, 216 P.2d' 263. 
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Ala. To 


it 


= 


§ 
authorize the tracing of 
trust funds, it is not enough to show 
that the trust money is to be found 
somewhere in general estate of the con- 
versioner or tort-feasor, but it must be 
shown that the fund can be located in 
some particular fund or property.—Hol- 


Joway v. Osteograf Co., 200 So. 197, 
240 Ala. 507. 
Il. App. The proceeds of life insur- 


ance, created with and after the act 

of death, are not a fund to which the 

equitable principle of tracing funds can 

= be made to apply.—Vieth vy. Chicago Ti- 

. tle & Trust Co., 30 N.H.2d 126, 307 Ill. 
App. 99. 

§ 892 
Fla. Where trust funds are traceable 
into any particular property in the 


hands of the trustee, a lien will be 


impressed upon that property to the 
extent of the trust fund traced thereto. 
—Wilkins v. Wilkins, 198.So. 335. 

Where trustee transferred trust fund 
to wife’s bank account and used the 
fund to make partial payment on realty 
which was deeded to trustee and his 
wife as an estate by the entireties, trus- 
tee and his wife took the property as 
an estate by the entireties impressed 
with a lien to the extent of the trust 
fund.—Wilkins v. Wilkins, 198 So. 335. 

b § 899 

Pa.Orph. Where a testatrix author- 
izes her trustees to expend such por- 
tion of the principal of the trust res 
as they may deem necessary for the 
“comfort”? of her sister, the life bene- 
ficiary and one of the trustees, and 
pursuant to that power the trustees 
transfer certain securities to the sister 
at a time when she is about 70 years 
of age, nearly blind, and very much 
worried about her ability to afford to 
continue her present mode of living, 
and it subsequently appears that, al- 
though she did not disclose the fact to 
her cotrustee, the sister at the time of 
the transfer had checking and savings 
accounts aggregating over $5,500, as 
well as an estate of her own amount- 
ing to more than $16,000, and the se- 
curities transferred were not sold but 
were retained by the sister, her per- 
sonal representatives, upon her death, 
will be directed to retransfer the secu- 
rities to the original testatrix’s estate 
together with any income accruing 
thereon since the date of the sister’s 
death.—In re Saurmann’s Estate, 39 D. 
& C. 629, 57 Montg. 61. 

Va. A trustee, who keeps trust as- 
sets in his individual name and with- 
out any trust earmarks, bears the risk 
of any loss of such property.—Buckle 
v. Marshall, 10 S.H.2d 506. 

§ 901 . 

N.Y.Sup. Where balance in bank ac- 
count, maintained by another bank, 
which wrongfully deposited therein 
federal reserve notes belonging to in- 
dividual of whom it was agent, was 
never less than balance claimed by 
principal to be due him on such notes, 
he may impress trust on account for 
such balance, as law assumes that 
first moneys paid out of account were 
non-trust funds and account is proper- 
ty which may be object of action in 
rem.—Feuchtwanger v. Central Han- 
ore Bank & Trust Co., 27 N.Y.S.2d 


§ 904 

C.C.A.Cal. Where a trustee in viola- 
tion of his trust has changed trust 
property or its proceeds into other 
property, the cestui que trust has his 
option either to hold the substituted 
property liable to original trust or to 
hold the trustee liable for breach of 
trust, and trustee is without power to 
deprive cestui_que trust of such op- 
tion.—General Petroleum Corporation of 
California v. Dougherty, 117 F.2d 529, 
modifying Dougherty v. General Petro- 
leum Corporation of California, 28 F. 
Supp. 979. 

N.Y.App.Div. Where a_ trustee in 
breach of trust disposes of trust prop- 
erty and receives other property in ex- 
change, the beneficiaries can charge 
him as “constructive trustee” of that 
property or at their option can enforce 
an equitable lien on it to secure their 
claim against the trustee for damages 
for breach of trust, and the same rem- 
edies are applicable wherever a con- 
scious wrongdoer uses the property of 
another in acquiring other property.— 
Frier v. J. W. Sales Corporation, 25 N. 
Y.S.2d 576, 261 App.Div. 388. 

§ 910 


D.C.Mass. Where property has been 
acquired by fraudulent means, equity 
will follow the property or its proceeds 
until it reaches hands of an innocent 
purchaser for value on the theory that 
the property always belonged to the 
true owner and that its proceeds must 
also belong to him and may be re- 
claimed in equity in a suit against the 
voluntary assignee or the one holding 
in bad faith—U. S. v. Newbury Mfg. 
Co., 36 F.Supp. 602, 


ae 
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Ala. If an agreement to ma 
relates to a general legacy or % 
it does not pass any certain i 
property or specific lien, but its effect 
is to cause the promisor’s heirs, dis 
tributees, legatees and personal repre- 
sentatives to stand charged with a duty 
to pay it out of the assets of the es- 
tate generally, and it thereby creates 
a “trust”? on his descendable property. 
—Wagar v. Marshburn, 1 So.2d 303. 

Ala, Where mortgagor used a fund 
subject to a trust in redeeming land 
under a mortgage, without consent of 
beneficiary, mortgagor was more than 
paying a debt and he was investing 
fund in land, though he already pos- 
sessed an equitable interest in it, as 
regards right of beneficiary to trace 
trust fund, since word “redemption” 
earries with it more than a mere Tfe- 
purchase. Code 1940, Tit. 47, § 181.— 
Hall v. Hall, 2 So.2d 908. 

Where complaint alleged that com- 
plainant conveyed mortgaged property 
to wife of complainant’s brother, who 
held mortgage in trust for herself and 
sister, after mortgage was due and 
under circumstances showing lack of 
adequate consideration and unfairness 
in obtaining conveyance, that property 
was thereafter sold by brother’s wife 
to a third party and proceeds of pur- 
chase price applied on mortgage on 
Jand owned by brother, fact that there- 
after brother executed a conveyance of 
one-half interest in his property to 
wife and executed a mortgage to wife’s 
sister to secure an alleged indebtedness, 
would not prevent enforcement of a 
lien on brother’s property on ground 
that money used to pay mortgage on 
such property was a fund held in trust 
for complainant.—Hall v. Hall, 2 So. 
2d 908. 

Where mortgagor allegedly conveyed 
property to mortgagee, who was his 
brother’s wife, after mortgage was due, 
for purpose of facilitating a sale of 
property to United States, under an 
agreement that no sale of property 
would be made for ‘less than $30,000, 
and that, after deducting amount due 
on mortgage, mortgagee would turn 
balance over to mortgagor, and mort- 
gagee thereafter sold Reopens to Unit- 
ed States for $25,041.50, mortgagor, 
claiming lien against purchase price by 
virtue of agreement, could not claim 
an enlargement of the fund to $30,000 
by virtue of breach of contract not to 
sell property for less than. such 
amount.—Hall v. Hall, 2 So.2d 908. 

Cal. Where legal title to voluntary 
trust property was transferred by trus- 
tor to trustee and no consideration 
was paid therefor, property continued 
impressed with same trust to which it 
was subject. when trustor held the 
fede title——Steiner y. Amsel, 112 P.2d 


{ 


) 


That trust might have been a secret 
trust in so far as trustee was con- 
cerned would not excuse trustee from 
duty of executing the trust as soon 
as its existence was made known to 
Ban eR eNas ¥.,. Amsel) /212) Pied 


Cal.App. Where purchaser was en- 
titled to rescind land purchase contract 
and recover money paid, on ground of 
misrepresentations by vendor’s agent, 
but money received from purchaser had 
been disbursed by trustee in accord- 
ance with terms of trust and by apply- 
ing greater portion of it on payment of 
notes which beneficial owner owed 
trustee bank payment of which was se- 
cured by beneficial owner’s interest in 
the trust, the trustee bank could not 
be held personally liable to purchaser. 
—Weiner v. Roof, 115 P.2d 23. 

Fla. Where trustee transferred trust 
fund to wife’s bank account and used 
the fund to make partial payment on 
realty which was deeded to trustee and 
his wife as an estate by the entireties, 
trustee and his wife took the property 
as an estate by the entireties impressed 
with a.,lien to the extent of the trust 
fund.—Wilkins v. Wilkins, 198 So, 335. 

Ga. If plaintiff had equitable title 
to property allegedly conveyed to for: 
mer fiancee in contemplation of their 
engagement to marry by virtue of 
statute providing that donee of a gift 


i 
n 
tem > of Wee 


iM hold it as tr 
“made for a sp 
such purpose fails, at time former 


: fiancee conveyed property to her mother 


without consideration, former fiancee’s 
mother, having paid nothing for prop- 


erty, acquired legal title thereto sub- 


ject to plaintiff’s equity, regardless of 
oral agreement she entered into with 
plaintiff to convey property to him on 
his marriage. Code 1933, §§ 48-108, 
108-106, 108-107.—Guftin v. Kelly, 14 
S.E.2d 50, 191 Ga. 880. 

Md. Where decedent conveyed lease- 
hold to one of her sons in trust for 
both upon condition that grantee make 
written acknowledgment of trust, 
which he did, grantee obtained  abso- 
lute estate in an undivided half and 
legal title in the other half for. use of 
his brother, whose interest was not al- 
tered by a subsequent reassignment of 
leasehold to decedent by grantee with- 
out brother’s knowledge and a recon- 
veyance of leasehold by decedent to 
on Ses vy. Krauch, 20 A.2d 


Mass. One who receives trust prop- 
erty, with notice that its delivery con- 
stitutes a breach of trust, holds the 
property as a “‘constructive trustee” for 
those who are entitled to it, and the 
transferee of such a person, who takes 
with such notice or without considera- 
tion, has no greater rights and likewise 
becomes a “constructive trustee” liable 
to reconvey the property or, if unable 
to do so, to pay the owner the proceeds 
or to compensate him for its value.— 
Tierney v. Coolidge, 32 N.H.2d 198, 308 
Mass. 255,:132 A.L.R: 1349. 

Mo. Where a trustee, in breach of 
trust, transfers trust property to an- 
other who either pays no value for the 
transfer or takes with notice of breach 
of trust, the transferee holds the prop- 
erty subject to the trust, and becomes 
a “constructive trustee’.—Schneider y. 
Schneider, 146 S.W.2d 584. 


N.Y.App.Div. Trust funds in the 
hands of third persons who have knowl- 
edge of the trust are impressed with 
the obligation of the trust—DuPort 
y. First Nat. Bank of Glens Falls, 29 
N.Y.S.2d 729, 262 App.Div. 267. 

Where trust property is transferred 
by a trustee to a third party in vio- 
lation of the trust, he holds it subject 
to advancements made by him before 
obtaining knowledge that the transfer 
was in violation of the trust and is un- 
der the same obligation as the origi- 
nal trustee, ‘and the property is im- 
pressed with the trust and with the 
right of the beneficiary to reclaim it, 
upon repaying the third party.—Du- 
Port v. First Nat. Bank of Glens Falls, 
29 N-Y.S.2d 729, 262 App.Div. 267. 

Or. Where sons had faithfully per- 
formed contract to operate farm and 
care for father and mother for re- 
mainder of their lives, but father de- 
vised farm to two of his daughters 
who knew of former agreement with 
sons, devisees took the farm as “trus- 
tees” for benefit of ‘sons.—Madden vy. 
Heater, 112 P.2d 223. 

Pa. A purchaser from a trustee is 
chargeable with the same trusts as the 
trustee, from whom he purchases real- 
ty with notice of the trust, whether the 
trust is a constructive trust or an ex- 
press trust.—Metzger v. Metzger, 14 A. 
2d 285, 338 Pa. 564, 129 A.L.R. 683. 

Tex.Civ.App. Where vendor did not 
forfeit purchaser’s right under contract 
of purchase on which purchaser was in 
default, and vendor conveyed property 
on which purchaser had erected im- 
provements worth $150, to defendant 
paying unpaid purchase money and 
interest in amount of $23, and promis- 
ing to convey property to purchaser 
on purchaser’s payment of $23 to de- 
fendant, purchaser was entitled to have 
defendant declared “trustee’ of prop- 
erty and was entitled to deed from 
defendant on payment of the $23.— 
Croft v. Chapman, 150 S.W.2d 824. 

§ 911 

Ala. Vendee’s subsidiary to which 
vendee had caused mineral lands to be 
conveyed was not a “bona fide pur- 
chaser for value” of the mineral lands 
but held them in subordination to ven- 


for donor, if it dor’s r 
ifice purpose, and 


’s right to enforce vendor’s lien by 
compelling specific performance and, to 
extent of such equitable right of ven- 
dor, subsidiary was a “trustee de son 
tort” or “trustee ex maleficio”.—Maya 
Corporation vy. Smith, 199 So. 549, 240 
Ala. 371, 

Ala. Where true owner’s title has 
never passed, and he is not estopped 
by some principle of law, he may fol- 
low his property into hands of an in- 
nocent purchaser and recover.—Hall v. 
Hall, 2 So.2d 908. 

Generally, one cannot be held liable 
for value of trust property acquired 
from trustee for value and without no- 
ys of the trust.—Hall v. Hall, 2 So.2d 


Tenn.App. Where trustee of fund 
for benefit of widow and children of 
fraternal organization member without 
authority purchased bank participation 
certificate with the fund and thereafter, 
when bank was being liquidated, sold 
certificate at a loss, purchaser of cer- 
tificate violated no du y to beneficiaries, 
and hence was not [lable to them for 
loss, since trustee had duty to sell 
certificate which was an unauthorized 
investment.—Bell y. Alhambra Temple 
Mosque Co., 143 S.W.2d 


§ 915 

Mo. Where two partners expelled 
third partner from business, organized 
corporation, owning and controlling its 
capital stock and managing its busi- 
ness and transferred to corporation all 
of the assets of the partnership, in 
expelled partner’s suit for dissolution 
of partnership and an accounting court 
had authority to trace partnership 
property into hands of corporation, to 
impress it with nature of a trust, or to 
declare it subject to a lien in favor of 
the defrauded partner and to aid him 
in recovering what belonged to him 
through its processes of sequestration. 
pee tae y. Schneider, 146 S.W.2d 
584. 

Where two partners expelled third 
partner, organized defendant corpora- 
tion, owning and controlling its capital 
stock and managing its business and 
transferred to it all of the assets of 
the partnership, the corporation was 
bound by their knowledge and it be- 
came a ‘‘constructive trustee’ of the 
partnership property turned over to it, 
so that in suit by the expelled partner 
for dissolution of partnership and an 
accounting, court was justified in or- 
dering receiver’s sale of the entire cor- 
porate business.—Schneider v. Schneid- 
er, 146 S.W.2d 584. 

N.Y.App.Div. Where bank received 
testamentary trust securities in 1923 
as collateral for loans without knowl- 
edge that trustee had_ stolen 
bank was a ‘holder’ for 
amount of loans made to trustee, but 
after bark received notice, it held the 
securities subject to the trust, but with 
a lien to the amount of advancements 
already made.—DuPort v. First Nat. 
Bank of Glens Falls, 29 N.Y.S.2d 729. 
262 App.Div. 267. 


Where bank received testamentary 
trust securities in 1923 as collateral 
for loans without knowledge that trus- 
tee had stolen them, bank was _ re- 
quired to make inquiry in 1929 when 
it received information that a co-trus- 
tee asserted that trustee had stolen 
securities, and where inquiry in July, 
1929, would have disclosed theft, bank 
was chargeable with knowledge from 
that time.—DuPort v. First Nat. Bank 
of Glens Falls, 29 N.Y.S.2d 729, 262 
App.Div. 267. 


§ 925 

C.C.A.N.Y. Where one has received 
money in trust for another and does 
not live up to the trust, the aggrieved 
party may sue either for breach of 
trust, or for money had and received. 
—Carl Byoir & Associates v. Tsune-Chi 
Yu, 112 F.2d 885. 

Cal. An action to impose construc- 
tive trust upon property of testatrix in 
hands of individual distributees be- 
cause of testatrix’ breach of contract to 
devise property in certain manner, is an 
action against distributees personally 
and not against the testatrix’ estate and 
is independent of the will and probate 
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of property settlement contract provid- ie 


proceeding, and each distributee is in- 


dividually held as a “constructive trus- Fy 


tee’ solely of the property which came Tt 
to him and none is interested in the 
granting or denial of similar relief as 
to any other.—Bank of California Nat. via 
Ass’n_v, Superior Court in and for City 
and County of San Francisco, 106 P.2d 
879, prior opinion 100 P.2d 1110. 5 

Cal.App. Action wherein, upon basis 
ing that if wife should die before hus- 
band all property in her possession, 
real, personal, and mixed, should be 
returned to husband, husband sought 
adjudication that he was owner and — 
entitled to possession of all property left 
at time of wife’s death, was in legalya 
effect an action to impress a “trust” 
upon property left by wife, and effect of 


aA 


erty be turned over to him by 
executors was to uphold and enforce 
such a trust.—Barr v. Ferris, 107 P.2d 


cause of action but is acting as a tem- 
porary representative of trust‘in order 
to effect a recovery which will go tons 
trustee or his successor for benefit of |. 
cestui—Geenty v. Phoenix Mut. Life — 
Ins. Co., 14 A.2d 720, 127 Conn. 107. 

Mass. Where guardian pledged se- 
curities of ward to secure guardian’s 
own debt to stockbrokers, the ward 
could proceed to require an accounting 
by guardian, but as against the stock- — 
brokers the remedy of accounting was ~ 
not exclusive.—Tierney v. Coolidge, 32 * 
N.E.2d 198, 308 Mass. 255, 132 A.L. 


1349, 
§ 927 Mees 
Cal. In action to recover possession 
of personalty, wherein one seeking to 
impose a trust upon property standing — s 
in name of plaintiff intervened and ap- — 
plied for appointment of receiver, if © 
intervener’s eomplaint failed to stat ‘ ,! 
facts sufficient to constitute a cause of 
action in her favor, the appointment 
of a receiver solely upon such a plead- 
ing would be erroneous. Code Ciy. — 
Proc. § 387.—Goes v. Perry, 115 P.2d «= 
441, prior opinion 108 P.2d 719. ae 
In action to recover possession of 
personalty, wherein one seeking to im- 
pose a trust upon property standing 
in name of plaintiff intervened and — 
applied for appointment of receiver, 
where complaint in intervention alleged 
that personalty was purchased with 
money which intervener and her as- — 
sociates were entitled to have applied | _ 
on deficiency remaining due on notes 
held by them after sale under deed of 
trust of realty in which personalty — 
was kept, and that title to personalty 
was taken in name of plaintiff who ~ 
paid no part of consideration therefor, 
complaint stated facts suffieient to con- — 
stitute a cause of action, and author- 
ized an order appointing a receiver. — 
Code Ciy.Proc. § 387.—Goes v. Perry, — 
Ate P.2d 441, prior opinion 108 P.2d 
TL; ie 
In action to recover possession of — 
personalty, wherein one seeking to im- 
pose a trust upon property standing — 
in name of plaintiff intervened and ap- | 
plied for appointment of receiver, — 
where intervener sued in a representa- yj 
tive capacity and in behalf of all per- 
sons having a common interest with a 


her as purchasers of realty in which 
personalty was kept, all necessary par- 
ties were before trial court, so as to 
authorize order appointing receiver. 
Code Civ.Proc. § 382.—Goes v. Perry, 
115 P.2d 441, prior opinion 108 P.2d 


(ah 

; § 940 

D.C.Pa. Equity had jurisdiction to 
grant relief sought in action by the 
receiver of a national bank for order 
compelling defendant, who owned trust 
certificates which had been pledged 
to bank by defendant’s husband as 
collateral security for payment of hus- 
band’s debts, to sign and transfer cer- 
tificates to receiver after husband had. 


 -§ 940 
defaulted in payment of debts and re- 
ceiver had bought certificates at sale 

. in aceordance with terms of husband’s 

note, especially where an implied trust 

resulted from pledge and a consent to 
the pledge which was executed by de- 

 fendant.—Reed vy. Kellerman, 40 F. 

Supp. 46. 

Ala, Where mortgagor was not able 
to enforce his right to vacate deed con- 
veying equity of redemption to mort- 

gagee after mortgage was due on 

ground of lack of adequate considera- 
tion and unfairness in obtaining it be- 

_ @ause property was sold by mortgagee 

to a third party for value, mortgagor 

had election to transfer his inchoate 
beneficial interest in property to pro- 

- ceeds of sale of it which mortgagee re- 

ceived from third party, and fact that 

thereby a money judgment might be 
all that was now available, did not 
militate against power of equity to de- 
lare and enforce a trust——Hall y. Hall, 

2 So.2d 908. ‘ 

Ariz. Generally, whenever legal title 

© property real or personal has been 

tained through fraud, or cireumstanc- 
es which render it unconscientious for 
oad older of legal title to retain and enjoy 

beneficial interest, equity impresses a 

constructive trust’’ on the property in 

favor of the one who is equitably en- 
titled to it, although he may never 
aye had legal estate therein, and ua 
court of equity has jurisdiction to reach 
he property either in the hands of the 
riginal wrongdoer, or in the hands of 
any subsequent holder until a purchas- 

r of it in good faith and without no- 

tice acquires a higher right and takes 

the property relieved from the trust.— 

‘Eekert y. Miller, 111 P.2d 60. : 

Ga. A mere prayer for an accounting 

in an action seeking damages for tort, 
and based upon no trust or fiduciary 
relation, will not make a petition one 
in equity, but where petition seeks to 
establish and enforce a trust, or where 

1 fiduciary relation exists, an account- 

in equity is proper. Code 19338, § 

0-102.—Grant v. Hart, 14 8.H.2d 860. 

“Trusts” are children of equity, and, 

ough a court of law may entertain 

hem, when case is complicated, es- 
pecially when it has a flavor of fraud, 
equity will not remit parties to an- 
er forum.—Grant y. Hart, 14 S.H.2d 


Mass. Where an attorney for claim- 
ant against city and mayor each re- 
ceived part of proceeds of settlement al- 
legedly corruptly authorized by mayor, 
mH suit in equity by city to compel the 

attorney and mayor to perform trust 
with respect to money so received pre- 
sented case of equitable jurisdiction, 

even though city might have had a 
plain, adequate, and complete remedy 
at law. G.L.(Ter.Ed.) ce. 214, § 
City of Boston v. Santosuosso, 30 N.H. 
2d 278. 

Mass. The principle that a guard- 
ian is entitled to have his accounts set- 
tled in probate court sitting in probate 
and cannot be compelled by suit in 
equity to account or to transfer prop- 
erty of estate before his account has 
been settled does not go so far as to 
preclude a suit in equity by ward after 
ward reaches her majority, to reach 
specific property of the estate in hands 
of.a stranger.—Tierney v. Coolidge, 32 
nae 198, 308 Mass. 255, 132 A.L.R, 


_N.Y.App.Div. An action against a 
religious leader by a follower, whose 
spiritual adviser religious leader was, 
to recover money and chattels turned 
over by follower to religious leader, 
was an action to enforce a ‘‘constructive 
| trust”, and properly invoked equity ju- 
‘ risdiction.—Brown y. Father Divine, 23 
, N.Y.S.2d 116, 260 App.Div. 443, affirm- 
; ing 18 N.Y.S.2d 544, 173 Misc. 1029. 
N.Y¥.App.Div. Where a depositor 
gives money to a trust company to be 
held in a fiduciary capacity for invest- 
ment and reinvestment for depositor’s 
account, and an officer of company 


steals trust fund and uses it for his- 
own account and profit, charging losses 
against account and taking profits as 
his own, officer is liable not only to 
company but to depositor as a “trus- 
tee ex maleficio”’, and the depositor may 
demand from him as well as from the 
eompany an accounting in equity.— 
Frier vy. J. W. Sales Corporation, 25 N. 
Y.S.2d 576, 261 App.Div. 388. 

Pa. Equity had jurisdiction to de- 
eree an accounting by a nephew by 
marriage of decedent for bonds re- 
moved by him from a safety box of 
decedent before decedent’s death in 
suit by administratrix, where chan- 
cellor found that nephew stood in a 
relation of trust and confidence to 
decedent at time he removed the bonds. 
—Ringer v. Finfrock, 17 A.2d 348, 340 
Pa. 458. 

R.I. A complaint seeking to impose a 
constructive trust on a specific res is 


properly brought in equity.—Reynolds 
v. Stevens, 18 A.2d 637. 
Tex.Civ.App. Where legal title to 


property has been obtained through 
fraud or under any circumstances 
which make it unconscientious for the 
holder of the legal title to retain the 
beneficial interest therein, equity im- 
presses a ‘‘constructive trust” in favor 
of the one who is entitled thereto and 
a court of equity has jurisdiction to 
reach property in hands of wrong- 
doer.—Hood v. Hood, 153 S.W.2d 247. 

Wash. A beneficiary of trust is en- 
titled to court’s aid in enforcement of 
his rights of ownership against trus- 
tee, and remedy is not one at law.— 
Dexter Horton Bldg. Co. y. King Coun- 
tye tle Pea 5 0.0, 

§ 942 

Mo. The circuit court, as a court of 
equity, has power to establish and en- 
force trusts, and equity court has juris- 
diction of all questions relative to es- 
tablishment, enforcement, and protec- 
tion and preservation of a trust on real 
or personal property.—State ex rel, and 
to Use of Clay County State Bank vy. 
Waltner, 145 S.W.2d 152. 


§ 943 

Ga. As against a trustee ex male- 
ficio, person injured is entitled to re- 
cover or subject in equity the property 
and its income or product to such a 
trust, and if trust property cannot be 
traced, fact that an action might have 
been brought at law for damages, or 
that plaintiff may in his suit to estab- 
lish trust also seek a money judgment 
for proceeds of trust property, if 
property cannot be traced, will not 
divest equity of jurisdiction. Code 
1933, § 108-106, subd. 2.—Grant v. 
Hart, 14 S.B.2d 860. 

N.Y.App.Div. ' Plaintiffs whose amend- 
ed complaint stated a cause of action 
not only against a corporation for 
breach of trust but against president 
who with knowledge of trust relation 
appropriated and used trust funds for 
his own personal transactions properly 
resorted to equity not only to obtain 
an accounting but to follow funds: ap- 
propriated by president, since an action 
in conversion would not be an adequate 
remedy, and in such a case equity wif 
intervene and declare the wrongdoer 


a “‘trustee’.—Frier y. J. W. Sales Cor- 
poration, 25 N.Y.S.2d 576, 261 App. 
Div. 388. 

Pa.Com.Pl. Where a mother gives a 


sum of money, for safekeeping, to her 
daughter who then deposits it in her 
own name in the bank, and to the bill 
brought by the mother to compel re- 
turn of the funds the daughter files 
preliminary objections to the effect that 
the delivery of the money was a bail- 
ment, that the bill contains no averment 
as to intention of plaintiff in giving 
the money, and that there was an ade- 
quate remedy at law. Held, the pre- 
liminary objections to the bill will be 
dismissed. On whatever basis the 
money was given to defendant, by de- 
positing it in the bank in her own name 
she established a constructive trust 
and she cannot say that she is at the 
same time both bailee and absolute 
owner of the fund. The existence of 
this constructive trust suffices to vest 
equity jurisdiction in Court irrespective 


te a aes Io 
of 


of whether plaintiff may have 


remedy at law.—Burns vy. Litvin, 
Lack. Jura ll 2.9) oes ey ig) He 
Pa.Com.P]. A bill in equity to have ~ 


a fund set apart by the owner for the © 
erection of a building imprest with a 
trust for payment of plaintiffs’ claim 
for materials furnished by them as 
sub-contractors .was dismissed, where 
the money was to enable defendants, as 
tenants, to erect a suitable building for 
their particular business and it was 
not intended to secure persons engaged 
by the general contractor to furnish 
labor and materials. Plaintiffs had an 
adequate remedy at law.—-Levinson vy. 
Frishman, 89 P.L.J. 306. 

Defendants had a no-lien contract 
with the general contractor, who died 
prior to the completion of the building 
and before the claims of the sub-con- 
tractors had been paid. They had an 
adequate remedy at law in that the un- 
paid balance of the contract could be 
paid to the contractor’s administrator 
to be adjudicated at the audit of the 
estate in the orphans’ court. Hquity 
was without jurisdiction.—Levinson v. 
Frishman, 89 P.L.J. 306. 

R.1. Where bill in equity to recover 
fund was based on. theory that bank 
mistakenly paid deposit to executor of 
man with same name as that of depos- 
itor, that fund was deposited in trust 
company in name of two respondents 
under agreement ‘that no payment 
should be made from fund unless or- 
der was signed by both respondents, 
and that third respondent claiming part 
of deposit as collateral security for re- 
payment of loan had knowledge of the 
agreement when he _ received order 
signed by only one of the two respond- 
ents, bill was not demurrable’ on 
ground that bank’s remedy in law ac- 
tion was adequate—Home Sav. Bank 
v. Rolando, 14 A.2d 822. 

R.I. A suit by executors against de- 
ceased’s friend, who eared for deceased 
prior to his death, to establish con- 
structive trust in specific funds in 
friend’s possession, which were pro- 
ceeds of two checks drawn on de- 
ceased’s bank account by friend acting 
as agent for deceased, was properly 
brought in equity, as against conten- 
tion that cause involved merely a 
claim for money and should haye pro- 
ceeded at law.—Reynolds vy. Stevens, 
18 A.2d 637. 


§ 944 

Cal. Under statute providing that 
when a trust created by will continues 
after distribution, the superior court. 
shall not lose jurisdiction of the estate 
and that trustee may petition such 
court for instructions, superior court 
had jurisdiction of beneficiary’s peti-— 
tion for order instructing testamentary 
trustees as against contention that the 
statute conferred probate jurisdiction 
upon superior court for limited pur- 
pose of hearing petitions brought by 
testamentary trustees. Probate Code, 
§ 1120.—In re Marre’s Hstate, 114 P.2d 
586, prior opinion 108 P.2d 691. 

The statute, providing that when a 
trust created by will continues after 
distribution, the superior court shall 
not lose jurisdiction of the estate by 
final distribution, but shall retain ju- 
risdiction for purpose of determining 
to whom property shall pass or settling 
accounts and passing upon acts of 
trustee and for other purposes, broad- 
ens the jurisdiction of the probate 
court so as to give that court juris- 
diction over practically all controver- 
sies which might arise between trus- 
tees and those claiming to be_benefi- 
ciaries under trust. Probate Code, § 
1120.—In re Marre’s Hstate, 114 P.2d 
586, prior opinion 108 P.2a 691. 


§ 946 

Pa. Where plaintiff deposited with 
trust company $13,800 in trust and 
trust company agreed to repay the 
principal sum on six months’ written 
notice, but subsequently plaintiff re- 
lieved company of its promise to repay 
to extent of face amount of mortgage 
executed by plaintiff’s son, letter of 
trust company clearly indicating that 
company would not and could not per- 
form its obligation and pay the $5,800 
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x Ga. In suit to establish constructive 
trust as to valuable stocks and United 
States bonds worth $11,898, which de- 
fendant allegedly obtained from plain- 
tiffs by exchanging therefor certain 
worthless stock and certain bonds 
worth $6,270, and for an accounting 
of trust property, where plaintiffs al- 
leged that bonds obtained by them in 
the exchange were subsequently ob- 
tained by two other persons conspir- 
ing with defendant through a swap of 
‘worthless stock for such bonds, plain- 
tiffs were not required to tender to 
defendant bonds obtained by them in 
the exchange, or their value. Code 
1933, §§ 20-906, 37-104, 108-106, subd. 
2.—Grant v. Hart, 14 S.B.2d 860. 
Mass. Where stockbrokers were put 
on notice of breach of trust committed 
by guardian in pledging ward’s securi- 
ties to secure guardian’s own debt to 
stockbrokers, an adjudication of the 
guardian’s account was not a prerequi- 
site to maintenance of suit in equity, 
by ward after reaching her majority, 
to establish a constructive trust of the 
proceeds of the securities.—Tierney v. 
, Coolidge, 32 N.E.2d 198, 308 Mass. 255, 
a 132 AN ARY 1349; 
| : § 948 
Tex.Civ.App. Where a purchaser at 
a judicial sale is alleged to have ac- 
a quired property in fraud both of the 
- eourt and of alleged owner, the judicial 
sale need not be set aside by direct at- 
tack before owner seeks to establish 
that the property is held for his benefit 


_. under a constructive trust.—Lovelace v. 
Overton, 147 S.W.2d 920. 
t; § 949 


Alaska. A tenant in common of min- 
a4 ing rights was not precluded from 
' maintaining action to declare a trust 
f in property purchased by cotenants on 
; ground that no demand was made on 
eotenants for an interest, and no offer 
to contribute part of purchase price 
was made by plaintiff where circum- 
stances disclosed that if demand and 
offer to contribute had been made, 
such demand and offer would have 
been refused.—Pilgrim v. Grant, 9 
Alaska 17. 
¥ § 950 ; 
‘Tex.Civ.App. Where property was 
devised in trust granting testatrix’ son 
a life estate with remainder over to 
~ gon’s sons, and thereafter remainder- 
men conveyed their reversionary inter- 
ests to a third party, and trustee pur- 
chased interests from third party and 
subsequently sold them to other parties, 
giving remaindermen part of considera- 
tion received, even if trustee’s acquisi- 
tion of interests created equitable trust 
in favor of remaindermen, remainder- 
men could not recover against parties 
to whom trustee conveyed interests 
without offering to repay consideration 
received by them from conveyance, 
since remaindermen’s claims were 
addressed to equity powers of court and 
they were under duty to do equity as 
a “condition precedent” to any relief 
sought.—Hamilton v, Keller, 148 S.W. 
2d 1011. 
§ 951 


N.Y.Sup. French government de- 
erees, requiring French residents and 
corporations to obtain licenses or per- 
mits from such government to dispose 
of foreign currencies owned by them, 
do not prohibit French refugee from 
impressing French bank’s deposit ac- 
count in New York bank with trust 
for balance due him on federal reserve 
notes, purchased by him and held for 
his account in Canadian bank before 
promulgation of such decrees and 
transmitted by such bank to New York 
bank for deposit to French bank’s 
credit on its instructions as purchaser’s 
agent without his knowledge.—Feucht- 
wanger vy. Central Hanover Bank & 
Trust Co., 27 N.Y.S.2d 518. 

A French government decree, 


pro- 


‘et 
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Common- 


ices, as well as all proceeds or income 
abroad is inapplicable to French refu- 
gee’s federal reserve bank notes, trans- 
mitted by Canadian bank to New York 
bank for deposit to French bank’s 
credit on its instructions as such 
refugee’s agent.—Feuchtwanger y. Cen- 
tral Hanover Bank & Trust Co., 27 
N.Y.S.2d 518. 

; 954 
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Cal.App. Where beneficiary under 
will, on the filing by executor of re- 
port that no property or estate had 
come into his possession, appeared and 
contested the report, and the demurrer 
was sustained to her contest and she 
appealed, and judgment was affirmed on 
ground that she had pursued the wron 
remedy, and that she should asser 


any rights she might have in an equi-~ 


table action to impose a trust on the 
property, and a remittitur was issued 
on April 29, 1939, and action to have 
a trust imposed on the property was 
commenced on May 17, 1939, and her 
counsel were sincere in believing that 
they were pursuing the proper remedy 
in contesting the account in the pro- 
bate proceeding, plaintiff was not guil- 
ty of “laches”.—Crow v. Madsen, 11 
P.2d 7, rehearing granted 111 P.2d 663. 

One named as beneficiary by testa- 
trix had no interest in testatrix’ prop- 
erty during testatrix’ life which would 
give beneficiary any reason-to investi- 
gate a deed and assignment to testa- 
trix’ son of her interest in her de- 
ceased husband’s estate allegedly ob- 
tained from testatrix by her son through 
fraud, and hence was not guilty of 
“laches” which would preclude her 
from bring ine an equitable action aft- 
er death of testatrix to have a_ trust 
imposed on the property in the hands 
of the son of testatrix——Crow y. Mad- 
sen, 111 P.2d 7, rehearing denied 111 
P.2d 663. 


Cal.App. Where testatrix’ son was 
her confidential adviser and the trusted 
manager of all her affairs, the confi- 
dential relationship, the reliance on the 
duty imposed by that relationship on 
the son to deal fairly and honestly and 
to disclose the true facts of any trans- 
actions, was sufficient excuse for testa- 
trix’ failure to discover son’s alleged 
fraud in obtaining all of testatrix’ 
property during the little more than 
seven months that testatrix lived after 
signing deed.—Crow vy. Madsen, 111 P. 
2d 7, rehearing granted 111 P.2d 663. 

Cal.App. Beneficiaries of trust had 
right to sue to protect their respective 
interests when trusts were repudiated 
and defeated through decree of dis- 
tribution. Civ.Code, § 863.—Westphal 
v. Westphal, 112 P.2d 919. 

Ga. In order for 10-year period of 
limitations to apply to action against 
trustee, trustee must by word or act 
hold adversely to his cestui que trust. 
Code 1933, § 3-709.—Grant v. Hart, 14 
S.H.2d 860. 

Where trustee does not hold in his 
own right but for benefit of his cestui 
que trust, under statute, statutes of 
limitation would not apply, but in such 
cases recourse must be had to equit- 
able doctrine of ‘laches’, Code 1933, 
§§ 3-709, 3-713.—Grant v. Hart, 14 S. 
BH.2d 860. 

Ill.App. Proceedings to enforce a 
trust may be barred by laches.—Alcorn 
vy. Alcorn, 32 N.E.2d 982, 309 Ill.App. 
267. 

Where estate of plaintiff's deceased 
father had been closed and executors 
had been discharged for 35 years and 
the executors were deceased, and no 
property subject to the will remained 
to be disposed of, the plaintiff's action 
against his brothers based on alleged 
breach of trust created by the father’s 
will was barred by ‘‘laches’.—Alcorn 
v. Aleorn, 32 N.E.2d 982, 309 Ill.App. 
267. 

Mass. Where beneficiary waited un- 
til after death of trustee who was 


c 


_ beneficiary’s le, ea 
_eficiary and stated that he w 


Syl tore 
: \ early 25 ye 
er trustee refused to account 
the trust fund for beneficiary’ 
and children, allegedly relying 
-trustee’s' promise and affected b 
serviency to trustee, delay was 
sonable and _ beneficiary was 
from enforcing the trust by h 4 
‘“Jaches”.—Chandler y. Lally, 31 N 
2d 1, 308 Mass... 41. Ue 
Mass. Where trustee has repud 
his obligations as trustee and ho 
adversely, beneficiary knowing 
repudiation can no longer J 
trustee’s continued performance of — 
duty, and may be barred by “Jaches 
if he fails to proceed with reasonabl 
diligence.—Chandler v. Lally, 31 — 
H.2d 1, 308 Mass. 41. 7 


uae 
nos 


as against claim to plaintiff who sou 
to recover an interest in the pro) 
held by the trustee—Steiner vy. Am 
112 P.2d 635, Hales. 
A claim to recover an interest — 
property held by trustee of a volun 
tary trust was not barred by “lac 
because action was not brought 1 
almost five years after trustor’s 
in view of claimant’s limited edu 
relationship of trust and confidence 
isting between claimant and_ trusto: 
and claimant’s promptness in endeavor- 
ing to protect her rights by filing 
claim against estate of trustor and b 
commencement of action shortly a 
denial of claim.—Steiner v. Ams 
Py20635. i ; 
Mass. Mere delay in bringin 
by a beneficiary under an express 


trust, does not commonly deprive 
of right to assert equitable title i 
trust property.—Chandler vy. Lally, — 
N.B.2d 1, 308 Mass. 41. ee Gk 
§ 957 
If bank’s 


D.C.Pa. 


in trust for debtors, collect rents, 
taxes, and credit balance against del 
created a resulting trust under Penn 
vania statute, it was voided by 5-y 
limitation as against debtors suing 
an accounting in 1940, and if a resi 
ing trust was not created, debtors 
basing their claim on a trust voi 
cause created by parol, and thei 
tion could not be maintained even if 
their “laches” was ignored. 12 P.S.) 
§ 83.5; 33,P.S.Pa.. § 
35 F.Supp. 720. bias <3 
D.C.Pa. An action in equity co 


mmenced in June, 1939, by the receiver 


of a national bank to enforce an i 


plied trust arising out of a pledge — 


of defendant’s trust certificates as 
lateral security for payment of a n 
executed by defendant’s husband w: 
not barred by “laches”, although th 
was default on note in April, 1933, i 
certificates were sold to receiver — 
December, 1937, where there was n 
evidence that defendant was prejudice 
by delay in bringing action.—Reed v. 
Kellerman, 40 F.Supp. 46. BM 
Ga. 


minority, nor could they be charged 
with laches during such period, in suit 


to impress with a resulting trust realty 


for the purchase of which minors’ 
mother had used choses in action be- 
queathed to minors and their mother 
jointly.—Lewis v. Patterson, 12 S.H.24 
593, 191 Ga. 348. 


Where two of the plaintiffs in suit te 
establish a resulting trust were minors 
at time suit to impress with a resulting 
trust realty for the purchase of which 
minors’ mother had used choses in ae- 
tion bequeathed to minors and their 
mother jointly, was filed on November 
i, 1938, and the older of two other 
plaintiffs did not attain her majority 
until January 4, 1935, the action was 
barred neither by limitations nor by 


2—Crowl v. Brooks, — 


1 


Statute of limitations did not be- 
gin to run against minors during their 
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“laches”.—Lewis v. Patterson, 12 S.E. 
2005935 191 Ga. 348. ‘ 

% - §$.C. The character of a_ resulting 
“S trust in land was not affected by lapse 
Bs of time.—Fallaw v. Oswald, 9 S.E.2d 
793. 194 S.C, 387. 
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 Cal.App. Allegations relating to 
plaintiff’s ill health and to trust and 
confidence which plaintiff reposed in 
her husband who advised her as to her 
business affairs, were insufficient to 
furnish excuse for plaintiff's failure for 
: 14 years to make inquiry concerning 
or to take any interest in oil royalties 
which plaintiff claimed to have_ pur- 
chased from person to whom United 
States had issued a prospecting per- 
mit, so that plaintiff, being charged 
with notice that oil had been developed 
- in large quantities on such property, 
and that royalties were being paid 
out of production, was barred by 
“laches” from maintaining action to 
establish trust in oil royalties and to 
establish plaintiff's title to royalties. 
Oil Land Leasing Act, 30 U.S.C.A. § 
181 et seq.—Arnold v. Universal Oil 
Land Co., 114 P.2d 408. 


 Cal.App. A prior executrix of estate 
of which mortgage was an asset could 
not complain that successor adminis- 
trator who was appointed on March 26, 
1936, was “estopped” by “laches’’ from 
bringing action on January 20, 1940, 
‘against executrix to establish trust in 
~~ ~+mortgaged property which owners con- 
__-veyed to executrix, where administrator 
proceeded shortly after his appointment 
in an endeavor to realize something 
‘from the mortgage, and without undue 
delay filed three separate actions in 
which innumerable technicalities were 
raised by executrix to prevent recovery. 
—Prussing v. Bates, 115 P.2d 854, 
Ga. {n suit to establish constructive 
trust and for an accounting of trust 
property, where suit was brought 
within less than seven years from ac- 

erual of a cause of action, and aver- 
ments showed no laches against plain- 
tiffs that would reduce statutory pe- 
riod to a lesser period, suit was not 
barred by limitation or by “laches.” 
_ Code 1933, §§ 3-709, 108-106, subd. 2.— 
See eGrant ve Hart,.14 S.H.2d 860. 
ie} The statutory period of limitations 
in a suit for an accounting against 
an alleged trustee ex maleficio and for 
establishment of a constructive trust as 
to personal property is 10 years. Code 
+1933, §§ 3-709, 108-106, subd. 2.— 
Grant v. Hart, 14 S.E.2d 860. 


Although 10-year period of limita- 

tions prescribed by statute was applic- 

) able to alleged constructive trust in- 
volying personalty, such period would 
be reduced, if special circumstances 
were alleged, demanding an_ earlier 
application to a court of equity. Code 
1933, §§ 3-709, 108-106, subd. 2.— 
Grant v. Hart, 14 S.H.2d 860. 

The delay constituting “laches” such 
as would. reduce 10-year statutory pe- 
riod for bringing action against trus- 
tee, must be such as _ practically to 

- preclude court from arriving at a safe 
conclusion as to truth of matters in 
controversy, and thus make doing of 
equity either doubtful or impossible, 
due to loss or obscuration of evidence 
of the transaction in issue, or where 
lapse of time has been sufficient to 
justify a presumption against the ex- 
istence or yalidity of plaintiff’s right, 
or to justify a presumption that, if 
plaintiff was ever possessed of a right, 

it has been abandoned or waived, or 
has been satisfied. Code 1933, § 3- 
709.—Grant v. Hart, 14 S.H.2d 860. 

Neb. A _ decedent’s heirs, bringing 
suit against administrator to impress 
trust on title to leasehold estate, pur- 
chased by him at his own sale of es- 
tate’s assets, within seven months aft- 
er such sale and three weeks after en- 
try of supplementary decree approv- 
ing administrator’s final account, were 
not guilty of ‘laches’ and were en- 
titled to relief prayed as against con- 
tention that they ratified sale by fail- 
ing to object thereto and appeal from 
oraer approving account.—Meade y. 
Vande Voorde, 299 N.W. 175. 

Pa. In suit in equity by adminis- 


- * 
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tratrix of estate of decedent to compel 
nephew by marriage of decedent to ac- 
count for bonds removed by nephew 
from safety deposit box of decedent 
before decedent’s death, defense of 
laches was disposed of by seeing, that 
nephew had not been prejudiced by de- 
lay in instituting the proceedings and 
that suit was filed with reasonable 
promptness after determination of will 
contest which interfered with orderly 
administration of decedent’s estate.— 
Ringer v, Finfrock, 17 A.2d 348, 340 
Pa. 458. 

Pa.Super. Where five heirs agreed to 
plan for sale of decedent’s realty and 
acquiesced to schedule of distribution 
of proceeds, and two heirs acknowl- 
edged that portions of their distribu- 
tive shares were to come from parcels 
which certain persons had agreed to 
purchase; and the two heirs knew in 
1930 that parcels would not be pur- 
chased, and in 1934 the two heirs au- 
thorized an agent to sell such parcels 
for a certain sum and in 1935 leased 
part of the unsold parcels, the two 
heirs were aud by “laches”? from 
claiming in 1939 a Constructive trust 
on mortgages and proceeds received 
by other heirs under general plan of 
distribution.—Leuschen y. Cook, 21 A. 
2d 496. 

Tex.Civ.App. Vendor was not pre- 
cluded from attacking deed executed 
after she had discovered fraud and 
breach of trust in connection with pri- 
or deed if the facts and circumstances 
inducing execution of second deed in 
themselves amounted to fraud, over- 
reaching and duress.—Ulmer v. Ulmer, 
152 S.W.2d 383, error granted. 
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C.C.A.N.Y. A complaint alleging that 
plaintiff rendered services to the Chi- 
nese government, that the Chinese gov- 
ernment thereafter sent a sum of mon- 
ey to its consul’ general at New York 
City for payment to plaintiff, but that 
consul converted and appropriated the 
money so received, sufficiently alleged 
an intent to create a trust, and an in- 
tent to make plaintiff beneficiary of the 
trust, and stated a cause of action 
against consul general, without joinder 
of the Chinese government as a party 
defendant since it was not a ‘‘neces- 
sary party.”—Carl Byoir & Associates 
v. Tsune-Chi Yu, 112 F.2d 885. 

Where suit is by a beneficiary to 
hold a trustee for breach of trust, the 
settlor is not a “necessary party.’’—Carl 
Byoir & Associates v. T’sune-Chi Yu, 
112 F.2d 885. 


D.C.N.Y. Where complaint alleged 
that settlor created trusts of which 
he was one of trustees, and, together 
with corporation of which he was 
president, founded a syndicate to buy 
stock of undisclosed railroad and in- 
vestor relying on settlor’s representa- 
tions as to purpose of syndicate sub- 
scribed money, no part of which was 
used to buy railway stock but was in- 
vested in other stock, and that succes- 
sor trustees profited by operation of 
syndicate and were indebted to investor 
for her share of gains, complaint with- 
out making settlor’s estate a party de- 
fendant, was not sufficient to state a 
cause of action against successor trus- 
tees, since settlor or his estate was an 
“indispensable party” to any proceed- 
ing in which trustees were sought to 
be charged with gains allegedly obtain- 
ed by means of settlor’s unlawful act. 
—Atwater v. North American Coal Cor- 
poration, 36 F.Supp. 975. 

Cal. Where a number of persons 
have undetermined interests in the same 
property, or in a particular trust fund, 
and one of them seeks to recover the 
whole, to fix his share, or to recover 
a portion claimed by him, the other 
persons with similar interests are “‘in- 
dispensable parties’ to the suit. Code 
Civ.Proe. § 389.—Bank of California 
Nat. Ass’n_y. Superior Court in and for 
City and County of San Francisco, 106 
P.2d 879, prior opinion 100 P.2d 1110. 

In action to impose constructive 
trust upon property in hands of dis- 
tributees of a decedent’s estate on 
ground of decedent’s breach of contract 
to make will disposing of the prop- 


; Nes) otis a eee 
erty in certain manner, each of the 
distributees is a “necessary party” and — 
the court will generally order each, dis- — 
tributee served and brought in unless 
there is some good reason for not do- 
ing so, but the distributees are not “in- 
dispensable parties’’ who are necessary 
in order that a valid judgment may 
be entered. Code Civ.Proc. § 389.— 
Bank of California Nat. Ass’n v. Superi- 
or Court in and for City and County 
of San Francisco, 106 P.2d 879, prior 
opinion 100 P.2d 1110. 
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Kan. In action to set aside assign- 
ments of personalty on ground of lack 
of mental capacity of and undue _ in- 
fluence and fraud allegedly practiced on 
the assignor, wherein the assignee 
pleaded in his answer that he was as- 
signee for the benefit of certain named 
persons to whom he was to pay certain 
sums as trustee, the tendering of that 
issue by the assignee did not constitute 
the persons for whom he pleaded he 
was holding the property ‘‘indispensable 
parties” ‘to the action.—Brothers v. 
Adams, 107 P.2d 757, 152 Kan, 675. 
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C.C.A.N.Y. Where defendant inten- 
tionally cooperated with inventor who 
had assigned invented process and re- 
ceived an irrevocable license to use 
the process, to defeat performance of 
contract giving option to third parties 
to purchase sole right to deal in the 
process, by accepting transfer of in- 
ventor’s interest in the license with 
knowledge of existence of the option, 
a class suit could be maintained to im- 
press constructive trust on the license 
in defendant’s hands by plaintiffs who 
alleged that the third parties acted as 
plaintiffs’ agents, without concurrence 
of the third parties, regardless of 
whether the plaintiffs were disclosed 
or undisclosed principals.—Gribble v. 
Ditto, 119 F.2d 278. 
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Cal.App. Allegations of complaint, 
which sought recovery against execu- 
tor of plaintiff's deceased employer, on 
theory of a constructive trust, showed 
that plaintiff had a remedy at law to 
sue for compensation, and hence equity 
~ould not take jurisdiction of the ac- 
tion.—Smith v. Bliss, 112 P.2d 30. 

Ga. A party seeking to recover real. 
property on theory of an implied trust 
may pray simply for a decree estab- 
lishing title in him, but it is not in- 
appropriate to ask for a decree to com- 
pel a conveyance as in case of specific 
performance. Code 1933, §§ 108-106 to 
108-108.—Guffin v. Kelly, 14 S.B.2d 50. 
191 Ga. 880. 


_ iil. Where allegations of complaint 
in suit to establish a resulting trust 
in Jand showed that defendant had been 
reimbursed for money advanced as a 
loan to plaintiff to redeem land from 
foreclosure sale under trust deed, that 
defendant had title to land and retained 
money advanced to defendant for plain- 
tiff’s benefit, and defendant had in his 
hands more than sufficient to reimburse 
defendant from liability upon mortgage 
on land, plaintiff was excused from 
making a direct allegation of plain- 
tiff’s willingness to do equity.—Frasier 
v. Finlay, 30 N.B.2d 613. 
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C.C.A.N.M. Complaint, alleging that 
owner of United States Derinie $e pros- 
pect for potash granted plaintiff right 
to prospect and develop land, that de- 
fendant gave plaintiff defendant’s stock 
in exchange for plaintiff's right, that 
defendant did not have permit re- 
quired by New Mexico law for sale 
of its stock, that defendant assigned 
prospecting rights to an innocent pur- 
chaser in exchange for purchaser’s 
stock, but not alleging that fiduciary 
relation existed between parties or 
that defendant made any false repre- 
sentations upon which plaintiff relied 
was insufficient to state cause of ac- 
tion for establishment of ‘constructive 
trust” upon stock received by defend- 
ant from the innocent urchaser. 
Comp.St.N.M.1929, §§ 32-701, 32-702, 
32-712; 30 U.S.C.A. § 281 et seq.cNew 
Mexico Potash & Chemical Co. y. In- 
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A complaint alleging that 
plaintiff rendered services to the Chi- 
nese government, that the Chinese 
government thereafter sent a sum _ of 
money to its consul general at New 


York City for payment to plaintiff, but~ 


that consul converted and appropriat- 
ed the money so received, sufficiently 
alleged an intent to create a trust, and 
an intent to make plaintiff beneficiary 
of the trust, and stated a cause of ac- 
tion against consul general, without 
joinder of the Chinese government as a 
party defendant since it was not a 
“necessary party.’’-—Carl Byoir & As- 
sociates v. Tsune-Chi Yu, 112 F.2d 885. 

D.C.Mass.. Where the government al- 


‘leged a completed sale passing full 


title to merchandise to corporation 
which had agreed to dispose of mer- 
chandise for export to foreign coun- 
tries only and did not allege that sale 
was procured by fraud or that corpo- 
ration had assumed any fiduciary obli- 
gations with respect to merchandise, 
the government could not recover on 
any theory of ‘‘constructive trust” from 
individuals who may have received 
salaries and dividends from corporation 
and its domestic corporate transferee 
nor from transferee which may _ have 
derived profits from purchase and sale 
of merchandise subject to agreement. 
40 U.S.C.A. § 314.—U. S. v. Newbury 
Mfg. Co., 36 F.Supp. 602. 

D.C.N.Y. A complaint by daughter 
alleging that father held securities and 
funds pursuant to family agreement 
whereby father was to act as trusted 
agent and advisor, but refused to ac- 
count to daughter or to permit daugh- 
ter to take possession of segregated 
securities, stated a good cause of action 
against father.—Currier v. Currier, 1 
F.R.D. 683. 

Ala. A bill by minority stockhold- 
ers against executor and trustee of de- 
ceased incorporator to recover money 
alleged to have been paid by incor- 
porator for capital stock subscribed 
by him and to have been repaid by cor- 
poration to incorporator transferring 
property of less value to corporation 
was subject to demurrer for failure to 
allege that such money was in eXxist- 
ence in a separate fund in hands of 
executor and trustee.—Holloway v. Os- 
teograf Co., 200 So. 197, 240 Ala. 507. 

Ala. A complaint which alleged use 
by complainant’s brother and brother’s 
wife of a fund in which complainant 
had a trust to pay on a mortgage debt 
owed by them, without consent of com- 
plainant, when fund was not liable to 
such payment, merely involved right 
to trace trust funds, and did not en- 
title complainant to be “subrogated” 
to mortgage upon paying balance due 
on it. Code 1940, Tit. 9, § 78, and Tit. 
33, § 3—Hall v. Hall, 2 So.2d 908. 

Ala. Where bill for an _ accounting 
alleged that first cousin of complain- 
ant, whom complainant had helped to 
rear and in whom he had implicit trust 


and confidence after complainant had 


failed to effect redemption from fore- 
closure sale, volunteered and advanced 
money to redeem property and com- 
plainant who was a person of. advanced 
age and of practically no vision was 
led to believe and act on belief that 
cousin was acting for him and in his 
interest to save complainant’s property 
and instead cousin sought to acquire 
title for himself, complaint was not 
subject to a demurrer since averments, 
if true, showed relation of trust and 
confidence and that defendant was 
guilty of such fraud as would justify 
court of equity in charging him as a 
“trustee ex maleficio” and requiring 


him to account.—Barnes y. Powell, 3 
So.2d 80 
Cal. In action to recover possession 


of personalty, wherein one seeking to 
impose a trust upon property standing 
in name of plaintiff intervened and 
applied for appointment of receiver, 
where complaint in intervention al- 
leged that personalty was purchased 
with money which intervener and her 
associates were entitled to have applied 
on deficiency remaining due on notes 


Co., 116 ‘held by them after sale 


at \ 
: under deed of 
trust of realty in which personalty was 
kept, and that title to personalty was 
taken in name of plaintiff who paid 
no part of consideration therefor, com- 
plaint stated facts sufficient to con- 
stitute a cause of action, and author- 
ized an order appointing a_ receiver. 
Code Ciy.Proe. § 387.—Goes v. Perry, 
asp P.2d 441, prior opinion 108 P.2d 
Cal.App. Allegations that decedent 
shortly before death had granted and 
assigned to plaintiff a joint tenancy 
interest with right of survivorship in 
$20,000 held by executor of deceased 
husband’s estate subject to court or- 
der of distribution and had promised 
that if decedent survived operation, 
when her legacy from husband’s es- 
tate was received, the $20,000 would be 
deposited in a specified joint account 
of decedent and plaintiff and that, if 
she did not survive, the deposit would 
be made by decedent’s executor, did 
not state facts’ sufficient to show a 
“constructive trust’? in decedent’s ex- 


ee pot 
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ecutor. Civ.Code, § 2224.—Smith v. 
Bliss, 112 P.2d 30. 
Cal.App. In action by widow and 


children of testator’s 
involuntary trust as to property de- 
vised to them, cause of action which 
showed nothing more than that pro- 
bate court had committed error at law 
in assuming that interest of bene- 
ficiaries had been forfeited by action 
of life tenants in filing contest of 
will, and contained no allegations of 
mistake of fact and none which would 
support claim that running of limita- 
tion had been suspended, was demur- 
rable. Code Civ.Proc. § 338, subd, 4.— 
Westphal v. Westphal, 112 P.2d 919. 
Cal.App. A. complaint alleging that 
executrix did not foreclose mortgage 
which was asset of estate but wrong- 
fully accepted deed to mortgaged prop- 
erty to herself individually, that own- 
ers intended to convey to her only as 
executrix and for use and benefit of 
estate, that she paid no consideration 
for property, and that conveyance was 
made by owners with expectation that 
note and mortgage would be extin- 
guished, was sufficient to allege ex- 
istence of ‘involuntary trust’’, notwith- 
standing absence of confidential rela- 
tionship between executrix and owners, 
since there such a relationship between 
executrix and estate. Civ.Code, § 2224. 
—Prussing v. Bates, 115 P.2d 854. 


Ga. In suit against former fiancee 
and her mother to recover property al- 
legedly conveyed to fiancee in con- 
templation of their engagement, peti- 
tion which alleged that plaintiff had 
deed to property purchased by him 
made jointly to fiancee and himself 
because of his engagement with her, 
and that on breach of engagement by 
fiancee’s marrying another’ property 
was conveyed to fiancee’s mother. with- 
out consideration, to be deeded by her 
to plaintiff on his marrying, and which 
prayed for specific performance and 
general relief, stated a cause of ac- 
tion against both fiancee and mother 
on theor of “implied trust’. Code 
1933, §§ 48-108, 108-106 to 108-108. 
—Guffin vy. Kelly, 14 S.H.2d 50, 191 
Ga. 880. 


Ga. A petition alleging that defend- 
ant by fraudulent representations of 
himself and his agent obtained plain- 
tiffs’ valuable stocks and United States 
bonds worth $11,898 by exchanging 
therefor certain worthless stock and 
eertain bonds worth $6,270, and that 
two other persons, conspiring with de- 
fendant, by fraudulent representations 
later obtained from plaintiffs the bonds 
which plaintiffs had received from de- 
fendant through a swap of entirely 
worthless stock for such bonds, and 
sold bonds thus obtained to defendant 
or other purchasers procured by de- 
fendant, sufficiently alleged an equita- 
ble cause of action for enforcement of 
a “constructive trust’, and for an ac- 
counting as. to trust property and its 
proceeds and income therefrom. Code 
1933,, § 108-106, subd. 2.—Grant vy. 
Hart, 14 S.H.2d 860. 

In suit to establish constructive trust 


son to establish 


y 
4 


and for an accounting of trust pro 
erty, petition alleging that defendant 


bonds worth $6,270, and that two other 
persons, conspiring with defendant, b 
fraudulent representations later 0 
tained from plaintiffs bonds w 
plaintiffs had received from defend 
through a swap of entirely worth 
stock for such bonds, and sold bond 
thus obtained to defendant or othe 


constructin 
trust and for an accounting of trust 
property, petition alleging that defend- 
ant by fraudulent representations. ob- 
tained plaintiffs’ valuable stocks .an 
United States bonds worth $11,898 b. 
exchanging therefor certain worthless — 
stock and certain bonds worth $6,270, 

and that two other persons, conspirin 
with defendant, by fraudulent repre- 


of entirely worthless stock 
bonds, and sold bonds thus obtain 
to defendant or other purchasers p 
cured by defendant, was not subjec 
to special demurrer as to last transa 
tion as failing to allege whether agre 
ment of alleged coconspirators was 
writing. Code 1933, § 108-106, subd ; 
Grant v. Hart, 14° S.H.2d 860590 ae 

In suit to establish constructive trust 
and for an accounting of trust prop- ae 
erty, paragraphs of petition alleging 
fraud, constructive trust and agenc j 

a 


cause of action based on theory of “im 
plied trust”, whether or not upon othe 
theory. Code 1933, § 108-106—Hada 
way v. Hadaway, 14 S.H.2d 874. ~ 

Ga. A suit in equity to declare 
constructive trust of money whic 
plaintiff had paid to defendant i 
satisfaction of a note executed in pa 
ment of corporate stock and to recover _ 
money for breach of that trust was | 
properly dismissed on demurrer, where | 
no fraud or improper conduct was — 
charged against -defendant in any ~ 
transactions which defendant carried 
on as plaintiff's or corporation’s agent, 
complaint related solely to tramsactions 
carried on as buyer and seller, and 
there was no suggestion that any facts — 
or information were withheld or any © 
deception practiced with respect te ty 
those transactions. Code, §§ 4-204, 4- — 
20s tel v. Pennington, 15 S.E.2d — 


Md. A complaint, alleging that de- | 
cedent conveyed leasehold to one of | 
her sons in trust for both, and that — 
grantee wrote letter certifying that 
each son was entitled to one-half of 
property, showed a “resulting trust’ | 
in a one-half interest in property for 


use of other son to date on which 
grantee reassigned leasehold to de- § 
Seema set v. Krauch, 20 A.2d P 


i 


RI. Where bill in equity to recover 
fund was based on theory that bank 
mistakenly paid deposit to:executor of 
man with same name as that of de- 
positor, that fund was deposited in 
trust company in name of two respond- 
ents under agreement that no payment 
should be made from fund unless or- 
der was signed by both respondents, 
and that third respondent claiming part 
of deposit as collateral security for 
repayment of loan had knowledge of 
the agreement when he received order 
signed by only one of the two respond- 
ents, bill was not demurrable on ground 
that there was no allegation that judg- 
ment at law had been obtained by bank 
and that execution thereunder remained 
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unsatisfied, since bill was one to follow 

funds which in equity and good con- 
science belonged to the bank.—Home 
_ Sav. Bank v. Rolando, 14 A.2d 822. 
_» Where bill in equity to recover fund 
- Was based on theory that bank mis- 
 takenly paid deposit to executor of 
- man with same name as that of de- 
positor, that fund was deposited in 
trust company in name of two respond- 
ents under agreement that no payment 
should be made from fund unless or- 
der was signed by both respondents, 
and that third respondent claiming part 
‘of deposit as collateral security for re- 
payment of loan had knowledge of 
the agreement when he received order 
‘signed by only one of the two respond- 
ents, bill was not demurrable on ground 
hat it did not set forth facts sufficient 


persons not named as respondents, but 
necessary parties—Home Say. Bank vy. 
' Rolando, 14 A.2d 822. 
 Tex.Civ.App. A petition which al- 
leged a fraudulent breach of a con- 
structive trust with which land was 
mpressed, which alleged that partici- 
‘pants had knowledge of the breach 
and that moneys due vendor 
Bir SY ‘ongfully applied, was not fatally de- 
a c| fective for failure to specifically allege 
- that property involved was of greater 
yalue than the recited consideration 
and that grantee was enriched by the 
conveyance.—Ulmer v. Ulmer, 152 S. 
V.2d 3838, error granted. 
A petition which alleged conveyance 
f land to son subject to oral agree- 
ent that son would pay agreed ren- 
al on outstanding purchase money 
tes, which sought to impress a con- 
structive trust on the property to ex- 
ent of moneys which should have 


of trust, was sufficient as against gen- 

eral demurrer.—Ulmer y. Ulmer, 152 

§S.W.2d 383, error granted. 
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; Ga. In suit by testator’s grandchil- 
dren to establish a resulting trust, al- 
_ legations that testator’s will was duly 

probated and admitted to record, that 
; by virtue of will grandchildren and 

_- their mother became seized of the 
: choses in action, and that, more than 
16 months after testator’s death, the 
mother was in possession of the choses 
in action and delivered them to the 
- vendor as part payment for realty, 
_ were sufficient, as against general de- 
-murrer, to show that executor assent- 
ed _to the legacy as to all legatees. 
~~ Code 1933, §§ 113-801, 113-802.— 
Lewis v. Patterson, 12 S.H.2d 593, 191 
Ga. 348. 

- Ill, Where complaint in suit to es- 
tablish a resulting trust in land could 
be construed as alleging that money 
advanced by codefendant to redeem 
Jand from foreclosure sale under a 
trust deed was in the nature of a loan 
to plaintiff secured by land, and that 
plaintiff was entitled to relief in equity 
against defendants because they ac- 
quired their interest in land with 
knowledge of plaintiff’s rights therein, 
sustaining defendants’ motion to dis- 
miss was error. Smith-Hurd Stats. ec. 
110, §§ 157, 166.—Frasier v. Finlay, 30 
N.H.2d 613, 375 Ill. 78. 

Mo. Under petition alleging that de- 
 fendant, acting for and on behalf of 
plaintiff, purchased real estate for 
plaintiff with funds furnished by plain- 
tiff for the purpose, and took title in 
his own name for plaintiff, that plain- 
tiff assumed ownership and made and 
paid for improvements, that defendant 
refused to transfer legal title on de- 
mand, and that deed to defendant was 
a cloud on plaintiff's title, cause of 
action for a resulting trust was stated, 
eyen if there had been an express 
trust declared by parol. Mo.St.Ann. §§ 


3104, 3105, pp. 1928, 1931.—Mays v. 
Jackson, 145 S.W.2d 392, 
§ 973 
Cal.App. In action by beneficiary un- 


1 Palate cele yt act ie ’ 
a ha Pe Re Oe . sek ee 


TRUSTS 
der will for a decree declaring that tes- 
tatrix’ son held property in trust for 
the beneficiaries under the will, on 
ground that son was guilty of some 
fraud, it was incumbent on beneficiary 
to allege facts sufficient to support a 
finding and judgment that decree of 
distribution of the estate of testatrix’ 
husband, distributing all of the prop- 
erty of that estate to testatrix’ son 
eleven days before testatrix’ death, was 
obtained by extrinsic fraud.—Crow v. 
Madsen, 111 P.2d 7, rehearing granted 
111 P.2d 663. 

Fla. Where purchaser of two tracts 
of land executed a purchase-money 
mortgage on each tract and_ subse- 
quently executed a crop lien describ- 
ing the tracts to co-operative market- 
ing association of which he was 2a 
member, and thereafter properties were 
purchased by holders of purchase-mon- 
ey mortgages at sale to foreclose their 
mortgages, and subsequently conveyed 
by them to association upon associa- 
tion executing mortgages, a bill by pur- 
chaser to have association declared a 
constructive trustee and holder of 
properties in trust and for an account- 
ing against association because it had 
marketed purchaser’s fruit previous to 
the foreclosures, which was grounded 
on fraud, was properly dismissed for 
want of equity.—Alderman y. Orlando 
Citrus Growers Ass’n, 199 So. 578, 

Ill.App. In action against plaintiff’s 
brothers based on alleged breach of 
trust, complaint which charged that 
plaintiff’s deceased mother through con- 
cealment and deception operated to 
defraud plaintiff of his interest in prop- 
erty under the will of the plaintiff’s 
father, failed to state facts showing 
that the brothers had received any 
right, title or property belonging in 
equity or justice to the plaintiff as an 
heir or pursuant to his father’s will. 
—Alcorn v. Alcorn, 32 N.H.2d 982, 30 
Il.App. 267. P j 

Mo.App. A petition alleging that the 
testator, after directing his executor 
to pay mortgage debts, devised mort- 
gaged land in trust for his son for 
life, and thereafter in fee to certain 
defendants, subject to charges of which 
plaintiffs were the beneficiaries, and 
that defendants, to defraud plaintiffs, 
permitted foreclosure, and seeking to 
recover a pecuniary judgment for such 
charges and to establish a lien and 
trust in the land until payment there- 
of held to state a good cause of action 
for equitable relief—Powers vy. Grand 
Lodge of Ancient, Free and Accepted 
Masons of State of Missouri, 146 S. 
W.2d. 895. : 

N.Y.App.Div. A complaint and con- 
tract attached thereto showing that 
plaintiffs deposited funds with corpora- 
tion to be held in a fiduciary capacity 
as a stock trading account, that corpo- 
ration’s president who had executed 
contract for corporation knew that 
fact, and that president used funds for 
his own trading purposes intending to 
take profits for himself and to charge 
losses against plaintiffs, showed that 
president was a “trustee ex maleficio”’ 
and stated a cause of action not only 
against corporation for breach of trust 
but against president, and thus war- 
ranted equity in entertaining plaintiffs’ 
action for an accounting.—Irier v. J. 
W. Sales Corporation, 25 N.Y.S.2d 576, 
261 App.Div. 388, 

Tex.Civ.App. A pleading, alleging 
that plaintiff was induced to execute 
notes and trust, deed on representation 
that the instruments conveyed certain 
property to another for her own pro- 
tection pending divorce proceedings and 
that the property would be reconveyed 
to plaintiff as her separate property 
after she had obtained divorce, and al- 
leging that the property was thereaft- 
er sold at foreclosure sale, stated a 
cause~-of action for recovery of the 
property on theory that it was held by 
purchaser for plaintiff's benefit under a 
constructive trust.—Lovelace v. Over- 
ton, 147 S.W.2d 920. 
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Ga. In suit to establish constructive 
trust as to valuable stocks and United 
States bonds allegedly obtained by de- 
fendant from plaintiffs through a 


exchange of 


fraudulent thl 
stock, and for an accounting of trust 
property, plaintiffs’ allegations p 
sufficient averments of tender and an 


offer to do equity under statute, with- 
out continued legal tender or a de- 
livery into court of any money and. 
stocks received from defendant in al- 
leged fraudulent exchange. Code 1933, 
§§ 20-906, 37-104, 108-106, subd. 2.— 
Grant v, Hart, 14 S.H.2d 860. 


N.M. Under contract whereby land- 


owner agreed to convey his interest 
in land in conflict te adjoining land- 
owner who agreed to secure a patent 
and thereafter to sell the land and di- 
vide the proceeds, provision im contract 
whereby owner agreed to furnish such 
additional instruments as might be re- 
quired or deemed advisable by the 
United States Land Office was a “con- 
dition subsequent” rather than a “con- 


dition precedent’, and owner was not — 


required to allege performance of such 
condition in action to impress a trust 
on land resulting from the contract, 
or to obtain specific performance of 
the contract.—Fuller v. 
P.2d 472, 44 N.M. 499. 
Tex.Civ.App. Where suit was not 
solely one in trespass to try title nor 
merely for rescission and damages, but 
was primarily to impress a construc- 
tive trust on property to extent of 
moneys due vendor in lieu of rents, 
which, under trust agreement, should 
have been applied to discharge of 
debts against the property, but which 
were fraudulently applied to discharge 
of other debts, a tender by vendor in 
her pleadings of all benefits she had 
received, to be credited against amount 
she was entitled to recover, constituted 


a sufficient offer to do equity, as_ 


against general demurrer, to entitle 

vendor to equitable relief against fraud. 

Rev.St.1925, art. 4004.—Ulmer v. UIl- 

mer, 152 &W.2d 383, error granted. 
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Ga, General aliegations of a breach 
of trust are unavailing even against a 
general demurrer.—Malone vy. Armor 
jpeuating Co., 12 S.E.2d 299, 191 Ga. 


Ga. Where according to allegations 
suit was filed within seven years after 
notice of adverse claim, and_ petition 
did not show any kind of gift, right 
of action by brother of deceased gran- 
tor to cancel deed to grantor’s half 
sister did not appear to be barred 
either by limitation or by “laches”, 
and count stating cause of action based 
on theory of implied trust was not 
demurrable. Code 1933, §§ 48-107, 
108-106.—Hadaway v. Hadaway, 14 S. 
H.2d 874. 
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N.M. In action on defendant’s prom- 
ise to pay plaintiff's merchandise ac- 
count out of profits arising from man- 
agement of business of defendant’s 
son-in-law, which 
fendant allegedly assumed, where 
plaintiff expressly disclaimed any in- 
tention of attempting to hold defend- 
ant as a trustee or for breach of a 
constructive trust, trial court properly 
refused to permit evidence on question 
of profits of business after principal 
assets of business had been levied upon 
by Bureau of Revenue and sold to de- 
fendant who continued the business 
under a new name.—Charles Ilfeld Co. 
v. Nickson, 107 P.2d 1047, 45 N.M. 18. 

Pa. In suit to enforce alleged decla- 
ration of trust covering the proceeds 
of certain life olicies, complainant 
could not recover by proof of a gift or 


a contract, since such proof would be © 


at “‘variance”’ with theory of the bill.— 
Gribbel v. Gribbel, 17 A.2d 892, 341 
Patra. 
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Cal. Where son, who was coexecu- 
tor and cotrustee under trust created 
for benefit of mother under father’s 
will, obtained money from mother by 
undue influence, son could not complain 
that sums for which he was ordered 
to account were duplicated and certain 
eredits to which he was entitled were 
withheld in absence of anything to 
show duplication.—Tretheway v. 
theway, 104 P.2d 1033. 


were oY ee 


Crocker, 105. 


management de- 


Tre- 


i 


der th tutes, 
‘was presumption that a business man- 


- -ager, who had obtained an option to 


‘extend a lease from his employer, had 
done so without sufficient consideration 
and by undue influence. Civ.Code, § 
nee 2235.—Bard v. Kent, 116 P.2 

Where a business manager obtained 
option to renew a lease from his em- 
ployer for purpose of subleasing at a 
higher rental, the business manager 
obtained an “advantage’’ within the 
‘statutes establishing the presumption 
that transactions entered into between 
trustees and beneficiaries by which the 
trustee obtains an advantage are pre- 
sumed to be without consideration. 
Civ.Code, § 2235.—Bard v. Kent, 116 P. 
2a 1137: 

Fia. Where a_ trustee commingles 
trust funds with his own and dissipates 
a portion of the commingled fund, he 
will be presumed to have dissipated his 
own funds first, and the remainder of 
the commingled fund to the extent of 
the lowest balance remaining at any 
time subsequent to the commingling 
‘will be presumed to contain the trust 
fund and may be impressed with the 


noe ee v. Wilkins, 198 So. 
bt 
Okl. Where the plaintiff in an action 


in ejectment and to quiet title estab- 
lished prima, facie title and right of 
possession by her evidence, and defend- 
ants under a general denial sought to 
establish that plaintiff held title as 
trustee for defendants, the burden of 
proving such claim rested on defend- 
ants irrespective of the statute author- 
izing the interposition of any defense 
under a general denial. 12 Ok1.St.Ann. 


; sb he vy. Starritt, 110 P.2d 
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Ala. Where complaint alleged that 
-complainant’s brother and _ brother’s 
-~wife used money in -which complainant 
had a trust to pay on a mortgage debt 
‘due by them, burden -was on complain- 
ant of proving notice of trust relation 
to creditor receiving money, in order 
‘to render creditor e¢hargeable_ for 
amount of complainant’s ‘beneficial in- 
terest—Hall v. Hall, 2 So.2d 908. 
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C.C.A.Ind. In action by mortgagors 
‘to enforce a trust in a farm which 
was in possession of mortgagee’s trans- 
feree, evidence of foreclosure and ex- 
-ecution of master’s deed to transferee 
after expiration of time for redemption 
sustained finding that transferee was 
sole owner and that mortgagors: had 
no interest in the farm.—Metcalf v. 
Holbrook, 115 F.2d 619. 

In action to enforce a trust in stock 
transferred to defendant, evidence jus- 
tified finding for defendant on ground 
that stock was transferred to apply 
upon a debt which had not been paid 
and that proceeds of stock were worth 
less than amount of debt.—Metcalf v. 
Holbrook, 115 F.2d 619. = 

Evidence justified finding that a sum 
of money left to defendant in trust to 
be used at defendant’s discretion for 
benefit of plaintiff or his children was 
paid to plaintiff, who acknowledged 
receipt of sum in full of his interest, 
-and hence plaintiff could not claim a 
trust in such money.—Metcalf v. Hol- 
brook, 115 F.2d 619. 

Ark. In suit to recover undivided 
half-interest in lot, where finding of 
trial court that defendant was an in- 
nocent purchaser for value and was 
the owner of the property was sustain- 
ed by a preponderance of the evidence, 
the court erred in finding that plain- 
tiffs’ ancestor had invested $50 in the 
purchase price of such lot and that his 
heirs were entitled to recover such sum 
from the defendant, particularly in 
view of the lack of record of the inter- 
-est of testator and fact that defend- 
ant’s predecessor in interest had paid a 
note of plaintiffs’ ancestor equaling or 
-exceeding any interest ancestor ever 
-had in such property.—Short v. Mason, 
147 S.W.2d 733. , 

Cal. Where son, who was cotrustee 
‘with mother under trust created by 
‘father’s will, withdrew sums from a 


Sigur 


joint bank account in his name, and 


that of his mother, presumption aris- 
ing from confidential relationship of 
son to his mother and fact that her 
strength was impaired mentally and 
physically and that she was under his 
undue influence, coupled with evasive 
statements and inability to account for 
funds withdrawn or to recall the use 
to which they were put, justified trial 
court in concluding that purpose in 
opening a joint account was to enable 
the son to have access to mother’s 
money for his own purposes without 
necessity of having her sign for its 
withdrawal, notwithstanding that son’s 
testimony with respect to the disposi- 
tion of funds withdrawn was uncon- 
tradicted.—Tretheway v. ‘Tretheway, 
104 P.2d 1033. 

Where son was coexecutor and co- 
trustee under trust created for’ benefit 
of mother under father’s will, and it 
was shown that son had access to cer- 
tain of mother’s funds and that they 
passed through his hands and that his 
property and hers was commingled and 
that no accurate or complete accounts 
were kept, burden was on the son to 
prove that he acted in utmost good 
faith in handling such funds, and that 
he did not appropriate them for his 
own purposes, and executor seeking an 
accounting was not required to prove 
what specific funds were received by 
the son.—Tretheway y. Tretheway, 104 
P.2d 1033. 

Where son, who was executor and 
eotrustee under a _ trust created by 
father’s will for benefit of mother, 
was shown to have obtained mother’s 
funds by use of undue influence, and 
‘there was evidence that son deliberate- 
ly attempted to confuse his mother’s 
affairs and commingle her property 
with his to such an extent that no 
asset could with certainty be proved 
to belong to either of them, evidence 
was sufficient to establish son’s status 
as constructive trustee charged with 
the duty to account fully with respect 
to his handling of mother’s affairs.— 
these y. Tretheway,*104 P.2d 

Cal.App. In proceeding by remain- 
dermen under express trust against 
a bank which was a stranger to the 
trust, and life tenant who had as- 
signed leases on trust property to 
bank as security for life tenant’s ob- 
ligations, to enforce trust and recover 
for damages to trust corpus and for 
alleged conversion of trust income by 
bank, evidence supported findings 
against, remaindermen.—Church y. Se- 
eurity-First Nat. Bank of Los Angeles, 
105 P.2d 148, 


N.M. In action to impress a trust 
on land resulting from a contract or 
to secure specific performance of the 
contract whereby owner, to settle over- 
lapping claims to the land, conveyed 
his interest in tract to adjoining land- 
owner, who agreed to_apply for patent, 
sell the land in conflict and divide pro- 
ceeds equally, evidence sustained find- 
ings that owner did not breach con- 
tract by failing to provide adjoining 
landowner with additional instruments 
evidencing owner’s claim of ownership 
or by failing to furnish proof of oc- 
cupation and improvements.—Iuller y. 
Crocker, 105 P.2d 472, 44 N.M, 499, 

In action to impress a trust on land 
resulting from a contract or to secure 
specific performance of the contract 
whereby landowner, in settlement of 
overlapping claims to land, conveyed 
his interest in land to adjoining land- 
owner, who agreed to apply for a pat- 
ent, and thereafter to sell land in con- 
flict and divide proceeds equally, evi- 
dence sustained finding that parties did 
not mutually abandon the contract 
after application for patent under 
Small Holdings Act was denied. Act 
Cong. Feb. 3, 1911, 36 Stat. 896.—Ful- 
ler v. Crocker, 105 P.2d 472, 44 N.M. 
499. 

R.I. Where bank mistakenly paid 
deposit to executor of man with same 
name as that of depositor, fund was 
deposited in trust company in name 
of two respondents under agreement 
that no payment should be made from 


fund unless order was signed by bo 
respondents, and _ third responde 
Claiming part of fund as collateral 
eurity for loan had knowledge o 
agreement when he received — 


ents, 
bank established its allegations an 
was not negligent._-Home Sav. Bank 
v. Rolando, 14 A.2d 822. pals 
Where bill in equity to recove 
was based on theory that bank 
takenly paid deposit to executor 
man with same name as that of. 
positor, that fund was deposited i 
trust company in name of tw 
spondents under. agreement tha 
payment should be made from 
nae t thgt third 5 
spondents, and 1 i rd resp 
claiming bart of Fras as ofl atera 
security for repayment of loan h: 
knowledge of the agreement when — 
received order signed by only one 
the two respondents, proof of fr ue 
concealing part of fund by deposi 
it in an account where bank w 
probably not be able to find it 
sufficient to support decree that ba 
was entitled to fund. Gen.Laws 19: 
e. 528, § 25—Home Sav. Bank vy, 
lando, 14 A.2d 822. — ie 
Tenn.App. In suit for amou A 
leged to have been negligently inves 
by chancery court clerk and maste 
split mortgages, evidence warranted 
chancellor’s conclusion that clerk was 
not negligent, so that he was not 1 
able for resulting loss, and brokerag 
company, through which mortg 
bonds were issued, was not liable | 
theory that it participated in dive 
of trust fund.—Steinberg vy. Cox, 
S.W.2d 12. Die, 
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Cal.App. 
titled to rescind land purchase 
tract and recover money paid, 
ground of misrepresentations by v 
dor’s agent, but money received fron 
purchaser had been disbursed by trus- 
tee in accordance with terms of trus 
and by applying greater portion o 
on payment of notes which ben 
owner owed trustee bank payment 0: 
which was secured by beneficial own 
er’s interest in the trust, evidence su 
tained finding that trustee had pa 
over to the beneficial owner all money 
trustee had received from the 
chaser.—Weiner v. Roof, 115 P.2d 
In action by purchaser to res 
land purchase contract and r 
money paid from trustee, | f 
trustor and beneficial owner, eviden 
supported finding regarding allocation 
made of the money actually paid b 
the purchaser.—Weiner vy. Roof, 
P2023: : 5 
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Cal. HEvidence supported finding tha 


thereto for the plaintiff, aaaw 
plaintiff was the equitable owner 
one-third of the beneficial rights u 
the trust agreement, and that the wife 
and daughters of deceased had knowl 
edge of plaintiff's interest in the pro 


erty so as to make their interest sub- — 


ject to the interest of the plaintiff. 
Steiner v. Amsel, 112 P.2d 635. 
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Ii.App. In suit by corporation 
which purchased mortgage and other ~ 


collateral from bank to foreclose such 


mortgage wherein borrower whose col- 
lateral was sold by bank claimed a 
constructive trust, the question of le- 
gality of fee paid by corporation to an 
attorney who was not a party to the 
foreclosure action could not be liti- 
gated.—Anchor Realty & Investment 
Co. v. Rafferty, 32 N.H.2d 394, 308 Ill. 
App. 484. 

N.J. Where there are infants cestuis 
que trust, and trustee desires to ac- 
count by a court proceeding in such 
wise as to conclude them by a de- 
eree, infant cestuis que trust must be 
represented by a guardian ad litem 
appointed by the court, and where the 
propriety of investments by the trus- 
tee is to be adjudged, there must be 


order was signed by both re- 


4 


ate 


deceased held title to one-third of a 
tract and one-third of a beneficial in-— 
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a full inquiry into and disclosure of 
: the facts on which the court may rule. 
et —Rothenberg v. Franklin Washington 


~ "Trust Co., 19 A.2d 640, 129 N.J.Eq. 
361, modifying 13 A.2d 667, 127 NJ. 
_ Eq. 406. : 
é N.Y. Where an executor required 
‘brokers, selling real estate for the 


— sestate, to pay the executor individually 
- -a commission, in action by the other 
executors against the brokers to re- 
-seover commission paid the executor in- 

-- dividually, whether there was a know- 
’ ing participation by the brokers with 

fiduciary in breach of trust was for 

the jury.—Wechsler v. Bowman, 34 N.E. 
2d 322, 285 N.Y. 284, 134 A.L.R. 1337, 

reversing Wechsler v. Byrne, 20 N.Y.S. 

2d 401, 259 App.Div. 869, reargument 

'.denied Wechsler y. Bowman, 21 N.Y.S. 
2d 610, 259 App.Div. 1076, reargument 

denied 35 N.H.2d 930. 

Or. In suit to impress trust pursu- 

ant to contract to make a will executed 

_. by husband, wherein illegality of the 

i contract appeared from the plaintiffs’ 

ease, action of the circuit court in dis- 

missing the suit was proper.—Giddings 

vy. Giddings, 114 P.2d 1009. 

Pa. In action by holder of bonds to 

_ -surcharge trustees for sum which trus- 

tees deducted from trust estate to pay 

--attorney’s fees, there was applicable 

the same rule of liability as where 

questions of surcharge arise on excep- 
tions to a fiduciary’s account in which 
he takes credit for such an expenditure 
by charging it against the trust.—Les- 
sig y. National Iron Bank of Pottstown, 

20 A.2d 206, 342 Pa. 209. 

-Yex.Com.App. In_ action based on 
contract whereby defendant and wife 

agreed that if plaintiff would work on 

- defendant’s dairy farm without any 

specified salary the three of them 
would accumulate jointly additional 

property with the income of the farm, 
and that all property so acquired would 

-be held in defendant’s name but would 
be owned by the three jointly, evi- 

dence regarding existence of parol trust 

agreement was for jury.—Bennett v. 

MecKrell, 144 S.W.2d 242, modifying 
" 125 S.W.2d 701. 

-—-s- Fex.Civ.App. Whether son who ac- 

quired his father’s property from tax 

purchaser took it pursuant to an agree- 
ment that son would hold property in 
trust for benefit of the father and 
brothers and sisters was for jury.— 
Butler v. Butler, 144 S.W.2d 956, error 
_ dismissed, judgment correct. 


In suit to compel son to carry out 
trust agreement whereby he acquired 
father’s property from tax purchaser in 
trust for benefit of father and brothers 
and sisters, the amount which son re- 

- eeived from tenants was for jury.— 
Butler v. Butler, 144 S.W.2d 956, er- 
ror dismissed, judgment correct. 


+ Pex.Civ.App. Where evidence most 
favorable to plaintiff warranted conclu- 
sion that plaintiff's former husband ac- 
~quiesced in conduct of his second wife 
whereby plaintiff was divested of a 
substantial interest in property which 
was acquired by second wife at con- 
stable’s sale after husband defaulted 
in payments he agreed to make on ven- 
dor’s lien note, and evidence, if be- 
lieved, would have established a con- 
structive trust in favor of plaintiff, it 
' was error to give a peremptory instruc- 
tion in favor of defendants in action 
to recover an interest in land.—Hood v. 
Hood, 153 8.W.2d 247, 
l : § 904 
yet = Ga, In suit by testator’s grandchil- 
dren to establish a resulting trust, in- 
‘struction providing that, if grandchil- 
dren had interest in realty when title 
was taken in their mother’s name, then 
they still had that interest and were 
entitled to verdict, if jury believed in 
all other respects involved in the plead- 
ings and evidence, they were entitled 
to recover, was objectionable because 
it tended to confuse the jury.—Lewis 
vy. Patterson, 12 S.H.2d 5938, 191 Ga. 
348. 
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Cal.App. In action to establish trust 
arising by operation of law, findings 
as to duration of trust and interest 


p . Bk arm 
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of beneficiary and duties of trustee 
were unnecessary.—Prussing v. Bates, 
115 P.2d 854. Wik ; 

In action by successor administrator 
against former executrix of estate, of 
which mortgage was an asset, to es- 
tablish trust in mortgaged property 
which owners conveyed to executrix, 
findings of wrongful acts on part. of 
executrix supported implied finding 
that she secured a conveyance of the 
property in violation of her trust as 
executrix, as against contention that 
there was no finding that the property 
was procured by executrix through 
fraud, accident, mistake, undue in- 
fluence or other wrongful act. Civ. 
Code, § 2224.—Prussing v. Bates, 115 
P.2d 854. 
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In action by successor administrator 
against former executrix of estate of 
which mortgage was an asset, to es- 
tablish trust in mortgaged property 
which owners conveyed to executrix, 
inconsistency between conclusion of law 
that executrix had held legal title to 
propery in trust for estate since May 
, 1936, and statement in judgment 
that executrix had held legal title in 
trust for estate since 1932 was im- 
material, where statement in judgment 
was surplusage and was not essential 
to the judgment.—Prussing v. Bates, 
115 P.2d_ 854, 

Mass. Where city sought to hold 
mayor and an attorney liable as con- 
structive trustees for amounts they re- 
ceived as result of settlement of claims 
against city which mayor allegedly 
corruptly authorized, and trial judge 
found consciousness of guilt on part 
of both defendants in that each testi- 
fied falsely in material particulars, the 
finding imported that such testimony 
was wilfully false since that was the 
natural meaning of the word ‘‘falsely” 
used in. such connection.—City of Bos- 
ton v. Santosuosso, 30 N.E.2d 278. 

Where city sought to hold mayor and 
an attorney liable as constructive trus- 
tees for amounts they received as result 
of settlement of claims against city 
which mayor allegedly corruptly au- 
thorized and trial judge found con- 
sciousness of guilt on part of both de- 
fendants in that each testified falsely 
in material particulars, the finding of 
consciousness of guilt imported a find- 
ing of facts essential to support it, and 
was not plainly wrong on the evidence. 
aoa ra Boston v. Santosuosso, 30 N. 


Where city sought to hold mayor 
and an attorney liable as constructive 
trustees for amounts they received as 
result of settlement of claims against 
city which mayor corruptly authorized, 
finding that $30,000 was paid by the 
attorney to the mayor was not essen- 
tial to support a decree against the 
mayor, where trial judge properly 
found that the $30,000 was received by 
the attorney in pursuance of a con- 
spiracy to obtain money in breach of 
the mayor’s fiduciary duty to city in 
which conspiracy both the attorney and 
the mayor participated as co-conspira- 
tors.—City of Boston vy. Santosuosso, 30 
N.H.2d 278. 

Mass. In determining whether wife 
held in trust for husband the balance 
remaining of funds turned over to her 
by husband for setting up housekeep- 
ing, where wife made no contribution 
to the funds, the controlling factor was 
the manifestation by parties of an in- 
tention that a trust be created, and 
whether such an intent existed was a 
question of fact.—Levy v. Levy, 35 N. 
H.2d 659. 

Where husband assigned a life insur- 
ance policy to wife upon her request 
and her statement that he could have 
a reassignment of policy upon request, 
but wife refused to reassign policy on 
request, no “trust’”’ of policy or its pro- 
ceeds was created, in absence of aver- 
ments and findings regarding purpose 
of the assignment to support a finding 
of an express trust or averments and 
findings of fraud to raise the implica- 
tion of a_ constructive trust.—Levy v. 
Levy, 35 N.E.2d 659 

§ 996 


D.C.Tenn. In ‘suit to 


establish a 


trust in proceeds from shares of. stock 


which bankrupt wrongfully obtained 
from petitioner and pledged to secure © 
a loan, petitioner was entitled to have 
value of her claim fixed at the amount 
realized from sale of stock by pledgee. 
—In re Franklin Saving & Loan Co., 
34 F.Supp. 585. 

Ala. Where mortgagor used a fund 
subject to a trust in redeeming land 
under a mortgage, without consent of 
beneficiary, the giving to beneficiary an 
equitable lien on land redeemed as _ se- 
curity for what was due him for thus 
misusing trust fund was not incon- 
sistent with beneficiary’s right to hold 
mortgagor personally liable for such 
misappropriation of the fund—Hall v. 
Hall, 2 So.2d 908. 

Cal.App. Where plaintiff had con- 
tracted to convey two acres of land 
and thereafter plaintiff was persuaded 
by defendant to let defendant pur- 
chase the property with defendant 
agreeing to convey two acres of land 
to plaintiff’s grantee and to hold re- 
maining eight acres in trust, in plain- 
tiff's suit to establish. a constructive 
trust in land, court of equity properly 
refused to eject plaintiff’s grantees 
from the two acres conveyed to them. 
—Watson v. Poore, 106 P.2d 235. 

Fla. Where trust property is ordered 
to be transferred to the cestui que 
trust, or the trust otherwise enforced, 
the cestui is ordinarily entitled to re- 
cover rents and profits which trustee 
has received while property was in his 
possession and which have not been 
paid over, and trustee’s liability is not 
necessarily limited to the amount of the 
rents actually collected by him while 
in possession, but may also include 
what he would have received by prop- 
er diligence, that is, the reasonable 
rental value of the property.—Wilkins 
v. Wilkins, 198 So. 335. 


In determining the reasonable rental 
value of trust property as to which 
trustee was required to account to ces- 
tuis que trust, evidence concerning 
what would be the reasonable amount 
of earnings on investments in realty 
was not proper measure of such rental 
value, and, in absence of evidence as to 
amount of rents actually received, the 
rental value for which trustee would be 
required to account was required to b» 
determined by testimony of qualified 
witnesses as to reasonable rental value. 
—Wilkins v. Wilkins, 198 So. 335. 

Where trustee who was required to 
account to cestuis que trust for rentai 
value of trust property was allowed a 
credit for taxes and insurance claimed 
to have been paid by trustee and was 
allowed $250 per month for looking aft- 
er the trust property, trustee was not 
entitled to have any other items de- 
ducted from the rental value.—Wil- 
kins v. Wilkins, 198 So. 335. 


Fla. In suit against administratrix 
and another to enforce constructive 
trust in realty, equity had jurisdiction 
to determine all rights growing out of 
the transaction creating the trust, and 
hence decree awarding money judgment 
against administratrix’ and requiring 
her to, discharge such judgment as a 
fixed “condition precedent’? before ex- 
ercising right given by the decree to 
remove property which had been placed 
on premises by her decedent, was not 
erroneous.—City of Sarasota vy. Dixon, 1 
So.2d 198. 

Mass. Where mayor breached his 
fiduciary duty to city and corruptly 
authorized settlement of claims against 
city, the mayor became chargeable as 
trustee for the city for at least the 
$30,000 received by him and was prop- 
erly required to pay interest computed 
thereon at rate of six per cent. per an- 
num from date of the settlement.—City 
Bes age v. Santosuosso, 30 N.B.2d 


Where mayor breached his fiduciary 
duty to city and corruptly authorized 
settlement of claims against city, an 
attorney who participated in the may- 
or’s breach of fiduciary duty became 
chargeable as trustee for at least the 
money received by the attorney os- 
tensibly as his fee and reimbursement 
for his expenditures, and the attorney 


/ 
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was properly required to pay such 
amount with interest thereon at rate 
of 6 per cent. per annum from date of 
the settlement.—City of Boston v. San- 
tosuosso, 30 N.H.2d 278. 

Neb. In action by husband’s guard- 
ian to declare wife constructive trustee 
of property received from husband, 
property rights of husband and wife 
having been fixed as to savings account 
and checking account in their joint 
names as of its condition on August 
5, 1938, court, on issues tendered, was 
without right to interfere or make 
any orders in relation thereto at guard- 
jian’s request. Comp.St.1929, § 8-164.— 


First Trust Co. of Lincoln v, Ham- 
mond, 299 N.W. 496. 
N.Y.App.Div. Where stock belonging 


to testamentary trust was carried on 
corporation’s books at $30 per share 
during 1929, 1930, and 1931, sales of 
stock were made during those years 
at $40 per share. and bank to which 
trustee had pledged stock for a personal 
loan was chargeable from July 1929,. 
with knowledge that trustee had stolen 
stock, value of stock would be fixed 
at $30 per share for purposes of bene- 
ficiaries’ action against bank and sub- 
stituted trustee for mismanagement, 
misapplication and  negligence.—Du- 
Port v. First Nat. Bank of Glens Falls, 
29 NYS 2d 729, 262 App.Div. 267. 

Pa.Orph. Where the orphans’ court 
determines that a trust continues, it is 
better practice for it to refuse to de- 
termine how the corpus should be dis- 
tributed when it ends.—In re Boswell’s 
Estate, 38 D. & C. 337. 


Tex.Civ.App. Persons leasing school 
land for oil and gas purposes were en- 


titled -only to one-half of the usual - 


royalty, and hence, under agreement to 
hold half of royalties in trust for for- 
mer owner, former owner was entitled 
to only one-half of the amount to which 
they were entitled. Vernon’s Ann.Ciy. 
St. art. 5368 et seq.—Miller v. Whitten- 
burg, 144 S.W.2d 381, error granted. 


Tex.Civ.App. All matters brought in 
question by petition alleging fraudu- 
lent breach of constructive trust with 
which land was impressed, and adjust- 
ment of whatever rights and equities 
the respective parties might have were 
dependent on proof, and if petition was 
sufficient as against general demurrer 
entered, court had power to determine 
and adjust the equities as the facts 
proved might warrant.—Ulmer v. Ul- 
mer, 152 S.W.2d 383, error granted. 
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Tex.Com.App. In action based on 
contract whereby defendant and wife 
agreed that if plaintiff would work on 
defendant’s dairy farm without any 
specified salary the three of them would 
accumulate jointly additional property 
with the income of the farm, and that 
all property so acquired would be held 
in defendant’s name but would be 
owned by the three jointly, judgment 
awarding plaintiff a one-third interest 
in land acquired by defendant with- 
out taking into account the fact that 
there had been reservations of minerals 
by defendant’s grantors was erroneous, 
and was reformed so as to limit recoy- 
ery to one-third of the land conveyed 
to defendant.—Bennett v. McKrell, 144 
S§.W.2d 242, modifying 125 S.W.2d 701. 

§ 1005 

Pa. In suit to establish parol trust 
in certain property by guardian ad 
114 P.2d 591, prior opinion 108 P.2d 
litem of minor children and widow of 
deceased husband individually and as 
executrix where it appeared that the 
widow was the real appellant and oth- 
ers merely nominal, costs of appeal 
were assessed against the widow.— 
Warburton v. Warburton, 21 A.2d 21. 
342 Pa. 401. 

Tex.Civ.App. Where, in suit to com- 
pel a son to carry out an alleged trust 
agreement for benefit of his father and 
brothérs and sisters, son entered a gen- 
eral denial and plea of not guilty and 
also moved for an instructed verdict, 
costs were properly taxed against the 
son upon entry of judgment against 
him. Rey.St.1925, art. 2056.—Butler vy. 
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Butler, 144 S.W.2d 956, error dismissed, 
judgment correct, 


§ 1006 i 
Cal. Where testatrix directed testa- 


mentary trustees to pay out of net, 


income of trust estate such part there- 
of as trustees deemed advisable for 
proper care, maintenance, support and 
education of testatrix’ grandson, the 
grandson who was successful in pro- 
ceeding brought to establish that right 
to payments accrued at date of testa- 
trix’ death was not entitled to order 
for an allowance from trust fund with 
which to pay fees of his attorney. Code 
pene: § 1021.—In re Marre’s Hstate, 


§ 1007 

Ohio App. Where probate court: had 
rendered money judgment against tes- 
tamentary trustee which  trustee’s 
surety failed to pay after formal de- 
mand, trustee’s surety could be made 
party to the action against trustee and 
judgment could be rendered against the 
surety by probate court, since such 
procedure and judgment was author- 
ized by statute. Gen.Code, §§ 10501-22, 
11652.—In re Johnson’s Estate, 34 N. 
WH.2d 1017, 66 Ohio App. 433, appeal 
fe neeed 33 N.E.2d 3, 138 Ohio St. 


Where probate court rendered judg- 
ment against testamentary trustee and 
surety on trustee’s bond failed to pay 
judgment on proper demand, the 
amount due on the bond bore interest 
at 6 per cent. from date of the remand. 
Gen.Code, § 8305.—In re Johnson’s Hs- 
tate, 34 N.H.2d 1017, 66 Ohio App. 433, 


appeal dismissed 33 N.EH.2d 38, 138 
Ohio St. 124. 

1026 
Mass. A trust with transferable 


shares representing beneficial interest 
may be sued, but except for purpose 
of suit, the trust, as distinguished from 
the trustee, is net a separate legal en- 
tity, and the trust as distinguished 
from the trustee cannot contract or act. 
G.L.(Ter.Ed.) c. 182, §§ 1, 6—Peterson 
v. Hopson, 29 N.H.2d 140. 


Tex.Com.App. Where persons who 
already owned large tracts of land 
executed ‘‘declaration of trust” for 


benefit of holders of certificates issued 
under the declaration, the ‘‘trust’’ cre- 
ated was a contractual status where- 
in owners retained all title, subject to 
obligation to administer the properties 
for accomplishment of a specific pur- 
pose, and hence rights of certificate 
holders were created solely by con- 
tract and could not arise higher than 
terms which creators of the trust pre- 
scribed.—Kountze v. Smith, 144 S.W. 
2d 261, reversing Smith v,. Kountze, 119 
S.W.2d 721. 

Where declaration of trust provided 
that trust should be closed and wound 
up as quickly as best interests of cer- 
tificate holders would permit and in 
no event should continue longer than 
25 years, but also that the instrument 
might be modified by vote of certifi- 
eate holders, and holders of about two- 
thirds of the certificates voted to ex- 
tend the trust, the trust was still sub- 
sisting after expiration of 25 years.— 
Kountze v. Smith, 144 S.W.2d 261, 
reversing Smith v. Kountze, 119 S.W. 
2d 721. 

Where dominant purpose of trust 
was sale of all properties and distribu- 
tion of proceeds, trust necessarily re- 
mained active until that purpose should 
be accomplished, and no_ certificate 
holder could be allowed to destroy that 
purpose.—Kountze v. Smith, 144 S.W. 
2d-261, reversing Smith v. Kountze, 
119 S.W.2d_721. 


Tex.Com.App. In declaration of 
trust, provisions for winding up trust 
as quickly as best interests of certifi- 
eate holders would permit, and author- 
izing certificate holders to direct wind- 
ing up of trust at meeting for that 
purpose, raised clear implication that 
dominant purpose of agreement was 
sale of all the properties held in trust, 
with distribution of proceeds.—Kountze 
v. Smith, 144 S.W.2d 261, reversing 
Smith v. Kountze, 119 S.W.2d 721. 
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Mass. A trustee of a trust with 
transferable shares representing the 
beneficial interest does not act as the 
agent of the trust, but is its embodi- 
ment in dealing with its property, and 
in making contracts which affect its 


property, and the trustees have a cause 


of action against persons guilty of 


wrongful impairment of the corpus of — 
the trust, without concurrence of any of — 


the beneficiaries, and the amount recoy- 
ered belongs to trust assets generally 
and not to persons who at time of 


wrongdoing hold transferable shares.— — 


Peterson v. Hopson, 29 N.H.2d 140. 


§ 1054 
©.C.A.Tex. 
or pool could not make oil leases be- 


cause of their having a 10-year estate 


for farming and ranching purposes, 


Trustees of joint venture — 
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but only because of express authority 


given them additionally as attorneys 
in fact.—Crabb v. Corimissioner of In- 
ternal Revenue, 121 F.2d 1015, 
manding case 119 F.2d 772. ; 
Mass. A trustee of a trust with 
transferable shares representing the 
beneficial interest does not act as the 


agent of the trust, but is its embodi-— 
ment in dealing with its property, and — 


in making contracts which affect its 
property, and the trustees have a cause 


of action against persons guilty of — 
og 


wrongful impairment of the corpus of 
the trust, without concurrence of any of 
the beneficiaries, and the amount re- 
covered belongs to trust assets gen- 
erally and not to persons who at time 
of wrongdoing hold transferable shares. 
—Peterson v. Hopson, 29 N.H.2d 140. — 

Tex.Com.App. Under ‘declaration of 
trust” executed by persons who al- 
ready owned large tracts of land, pro- 


viding that income, revenue, and pro- — 


ceeds should be held in trust for cer- 


tificate holders, that certificates and 


re- 


yh, 
Vie 


ae: © 


1 
Poe 


% 


vm 
Ohi 


rights and benefits evidenced thereby 


should constitute personalty, and that 
rights and benefits acquired under the 
declaration should constitute the full 


and only consideration for money re- 


paid and refunded to the trustees, 
trust was created in personalty only, 
and certificate holders had no legal 
or equitable title to the lands, even 


after the trust had allegedly terminat- ee 


ed, and could not maintain trespass 
to try title—Kountze v. Smith, 144 S. 
W.2d 261, reversing Smith v. Kountze, 
119 S.W.2d 721. x 


? 


§ 1058 
Mass. A bill alleging a fiduciary re 
lation on part of promotors, their domi-_ 


nation of a trust and other officers, | 


trustees, and directors, and unfair and 
unconscionable profits obtained by 
promoters in their dealings with trust, 
with the connivance and assistance of 


v trustees, directors, and officers, was not 


subject to demurrer filed by officers, 
trustees, and directors of trust.—Pet- 
erson v. Hopson, 29 N.E.2d 140. } 
Although holder of preferred shares 
of a trust had no right to immediate. 


liquidation of trust he could maintain 


an action to compel trustees, officers, 
and directors of trust to restore to 
trust, assets allegedly wrongfully di- 
verted without alleging that remaining 
assets of trust were insufficient to af- 
ford him his rights as a holder of pre- 
ferred stock, since shareholder was en- 
titled as a margin of security to keep. 
assets of trust as large as proper man- 
agement under trust instrument could 
make possible.—Peterson v. Hopson, 29 
N.H.2d 140. ' 

Holder of preferred shares of a trust 
could maintain an action to eompel 
trustees, directors, and officers to re- 
store to trust, assets allegedly wrong- 
fully diverted, without alleging that he 
was owner of certificate at time of al- 
leged wrongdoing, since cause of action 
for wrongdoing of directors, officers, 
and trustees was a part of the assets 
of trust, in which a shareholder had 
an indivisible interest which was trans- 
ferable by a transfer of his certificate. 
—Peterson v. Hopson, 29 N.H.2d 140. 

A trustee of a trust with transferable 
shares representing the beneficial in- 
terest does not act as the agent of the 
trust, but is its embodiment in dealing 
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— § 1058 
with its property, and in making con- 
tracts which affect its property, and 
the trustees have a cause of action 
against persons guilty of wrongful im- 
pairment of the corpus of the trust, 
without coneurrence of any of the ben- 
eficiaries, and the amount recovered be- 
longs to trust assets generally and 
not to persons who at time of wrong- 
doing hold transferable shares.—Peter- 
son v. Hopson, 29 N.E.2d 140. 

In suit by holder of trust shares who 
alleged wrongdoing of officers, direc- 
- tors, and trustees, which took place be- 
fore plaintiff acquired his shares, de- 
-fendants had burden of setting up as a 
_ defense any conduct of the body -of 


: 


A trustee of a trust with transferable 
shares representing the beneficial in- 
terest does not act as the agent of the 
trust, but is its embodiment in dealing 
with its property, and in making con- 
tracts which affect its property, and the 
trustees have a cause of action against 
ersons guilty of wrongful impairment 
the corpus of the trust, without con- 
urrence of any of the beneficiaries, 
and the amount recovered belongs to 

trust assets generally and not to per- 
e “sons. who at time of wrongdoing hold 
transferable shares.—Peterson v. Hop- 
son, 29 N.H.2d 140. 


§ 1059 
yoke In procéedings by third party 
( laimants to determine rights to funds 
held by trustees. of Massachusetts 
trusts on which judgment creditor had 
~ -Jevied execution, if ownership of funds, 
which represented proceeds of judgment 


mpany, 
rty claimants could not prevail, 
funds belonged to individual certifi- 
te holders, their representatives prop- 


11 the assets of a trust, including as- 
sets diverted from the trust before he 

obtained his shares.—Peterson y. Hop- 
son, 29 N.B.2d 140. 


eee 1067 
Mass. A trust with transferable 
hares representing beneficial interest 
may be sued, but except for purpose of 
suit, the trust, as distinguished from 
the trustee, is not a separate legal en- 
tity, and the trust as distinguished 
rom the trustee cannot contract or act. 
 G.L.(Ter.Ed.) ¢c. 182, §§ 1, 6—Peterson 
vy. Hopson, 29 N.E.2d 140. 
§ 1071 
Where complaint and sur- 
rounding facts and circumstances es- 
tablished that attorneys accepted em- 
ployment to defend litigation against 
trustee and trust managers in recogni- 
tion of provision of trust agreement 
against personal liability of trustee, 
and that attorneys ‘‘waived” personal 
liability of trustee and trust managers, 
attorneys could recover fees from trust 
estate in suit in equity rather than by 
suit at law against trustee and trust 
“managers individually.—Rothbart v. 
Metropolitan Trust Co., 30 N.E.2d 183, 
307 Ill.App. 271. 


a, ILL.App. 


§ 1072 
IlL.App. Where attorneys made de- 
mand upon trustee of liquidation trusts 


4 - ereated under corporate reorganization 
oe. plan for fees in connection with defense 
of prior litigation and trustee took 


-—s position that under circumstances ques- 
y tion of fees should be submitted to 
o's court, attorneys could maintain inde- 
t pendent suit for fees, as against con- 

tention that there had been no “refus- 


i al” by trustee.—Rothbart v. Metro- 

. politan Trust Co., 30 N.E.2d 183, 307 

oe DLApp. 271. 

y Where attorneys brought independent 
suit against trustee of liquidation 
trusts created pursuant to corporate 


reorganization plan for fees in connec- 
tion with defense of prior litigation, 


‘and trustee called for strict proof 
all allegations and denied that sums 
claimed were due and unpaid and that | 


1 


of 


any amounts allowed should be im- 
pressed_as a lien upon or allowed out 
of trust assets, a demand on trustee 
before bringing suit would have been 
unavailing and therefore was unneces- 
sary.—Rothbart v. Metropolitan Trust 
Co., 30 N.H.2d 188, 307 TllL.App. 271. 
§ 1075 

Cal. In actions on bonds of former 
trustees of Massachusetts trusts run- 
ning to subscribers, amended allega- 
tions setting forth appointment of 
plaintiffs as substituted trustees and 
their added capacity as representatives 
of trust estates as well as of subscrib- 
ers did not change cause of action, but 
at most plaintiffs undertook prosecu- 
tion of suits against bonding company 
in dual instead of single representative 
capacity, as respects third party pro- 
ceeding to determine right to proceeds 
of judgments on bonds levied on by 
judgment creditor of trusts. Code Civ. 
Proc. § 689.—Jensen v. Hugh Hyans & 
Cove P.2d 471, prior opinion 108 P. 


Mass. In action by holder of pre- 
ferred shares of a trust to compel of- 
ficers, trustees, and directors to restore 
to trust assets allegedly wrongfully di- 
verted, allegations that promotors or- 
ganizing trust hoped for profit to them- 
selves, and that they intended to re- 
tain and exercise domination over poli- 
cies of trust, did not show wrongdoing 
on part of promoters.—Peterson vy. 
Hopson, 29 N.BH.2d 140. 

§ 1077 

Cal. Adverse interests did not pre- 
clude substituted trustees of Massachu- 
setts trusts from representing both 
subscribers and trust estates in suit on 


‘bonds of former trustees running to 


subscribers, in view of terms of permit 
from corporation commission authoriz- 
ing issuance of shares, termis of bonds 
and of declarations of trust and since 
trust estates had no claim under bonds, 
as respects third party proceedings to 
determine right to proceeds, of judg- 
ments on bonds levied on by creditors 
of trust. Code Civ.Proc. § 689.—Jensen 
v. Hugh Evans & Co., 115 P.2d 471, 
prior opinion 108 P.2d 93. 

In third party proceedings to deter- 
mine right to funds held by trustees of 
Massachusetts trusts representing pro- 
ceeds of judgments on bonds of former 
trustees running to shareholders, which 
were levied on by judgment creditors 
of trusts, trustees acting on behalf of 
shareholders were true third party 
claimants, and not merely parties de- 
fendant to actions. Code Civ.Proc. § 
689.— Jensen v. Hugh Evans & Co., 115 
P.2d 471, prior opinion 108 P.2d 93. 

In third party proceedings to deter- 
mine right to funds held by trustees of 
Massachusetts trusts, representing pro- 
ceeds of judgments on bonds of former 
trustees running to shareholders in .ac- 
tions by trustees representing both 
trust estates and individual sharehold- 
ers, which were levied on by judgment 
creditors of trust estates, title should 
have been adjudged to be in trustees, 
third party claimants, as trustees of the 
trusts holding for use and benefit of 
shareholders. Code Civ.Proc. § 
Jensen y. Hugh Hvans & Co., 
471, prior opinion 108 P.2d 93. 


Il. App. In attorneys’ suit to recover 
from trust estate fees in connection 
with defense of prior litigation against 
trustee and trust managers, trust bene- 
ficiaries were not “necessary parties”, 
especially where trust agreement ex- 
pressly proyided that trustee was rep- 
resentative of beneficiaries and that 
beneficiaries need not be made parties 
to any action, suit, or proceeding in- 
volving the trust.—Rothbart y. Metro- 
politan Trust Co., 30 N.E.2d 183, 307 
IllL.App. 271. 

In attorneys’ suit to recover from 
trust estate fees in connection with de- 
fense of prior litigation against trustee 
and trust managers, where one trust 
beneficiary intervened by leave of court 
as a party defendant, other benefi- 
ciaries were notified but did not in- 
tervene, and intervener moved to dis- 


‘ 


tion of nonj or ask to bri 
additional parties, intervener could not 
thereafter urge that other beneficiaries — 
were necessary parties and complain 
of nonjoinder.—Rothbart vy. Metropoli- ee 
tan Trust Co., 30 N.H.2d 1838, 307 Ill. ‘ar 


App. 271. 
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- Cal. Where judgment creditors of 
Massachusetts trusts, who levied on 
proceeds of judgments on bonds of for- 
mer trustees running to shareholders, 
could not have recovered directly from 
bonding company on cause of action on 
which their judgment against trusts 
was based, it would be manifestly un- 
just for creditor to prevail over indi- 
vidual shareholders in claiming entire 
fund recovered on behalf of latter class 
on bonds executed solely for their bene- 
fit and protection. Code Civ.Proc. § 
689.—Jensen v. Hugh Evans & Co., 115 
P.2d 471, prior opinion 108 P.2d 93. 

Ag respects third party proceedings 
to determine right to proceeds of judg- 
ment on bonds of former trustees of 
Massachusetts trusts running to share- 
holders, which were levied on by judg- 
ment creditors of trust, facts that each 
amended pleading in actions against 
bonding eompany charged damage and 
loss to “trust estate’, that stipulation 
for recovery against bonding company 
provided for entry of judgments “in 
favor of plaintiffs” that moneys paid 
by company were paid, not in discharge 
of bonds, but in satisfaction of judg- 
ments, that cheeks given in settlement 
were made payable to trustees, and that 
funds were deposited by them in spe- 
cial account to credit of trusts did not 
show that funds belonged to and were 
held by trustees for trust estates and 
not for shareholders, where trustees i 
were representing both estates and - 
shareholders. Code Civ.Proc. § 689.— 
Jensen v. Hugh Hvans & Co., 115 P.2d 
471, prior opinion 108 P.2d 93. 

Judgment creditors of Massachusetts ; 
trust could acquire no greater right in y 
property levied on than their judgment 
debtors, trust estates, possessed at time 
of levy, and where trust estates at such 
time possessed no right whatsoever in 
property, judgment creditors acquired 
none. Code Civ.Proe. § 689.—Jensen v. 
Hugh Evans & Co., 115 P.2d 471, prior 
opinion 108 P.2d 93. 


Judgment creditors, levying on funds 
held by trustees of Massachusetts trusts 
representing proceeds of judgments on 
bonds of former trustees running to % 
shareholders, were not entitled to funds 
as against trustees holding for use and 
benefit of shareholders, on theory that 
actions against bonding company were 


Nea 


‘of same class as actions brought by 


stockholders of corporation to redress 
wrongs done to corporation and that in 
such cases injury is to shareholders col- 
lectively and not individually and suit 
is one for benefit of corporation. Code 
Civ.Proc. § 689.—Jensen v. Hugh Evans 
Sabet tt P.2d 471, prior opinion 108 


Il.App. Where attorneys successful- 
ly defended suit against trustee and 
trust managers of liquidation trusts 


‘created under corporate reorganization 


plan upon serious charges of fraud and 
misconduct, trial lasted 26 days and re- 
quired attorneys’ presence several eve- 
nings, and attorneys rendered extensive 
valuable services throughout compli- 
cated litigation covering a period of 
about two years, attorneys’ fees of 
$9,000 and $4,500, respectively allowed 
as liens against trust estate in inde- 
pendent suit in equity by attorneys, 
mere Rot exc ae ed earn v. Metro- 
politan Trus Ox -H.2d 188, 307 
Ji.App. 271, 


TURNPIKES AND TOLL ROADS 


§ 1 
Alaska. A “toll road” is a public 
highway, established by public author- 
ity for public use, and is to be re- 
garded as a public easement and not 
as private property.—Gordon y. Nash, 
9 Alaska 701, 


§8 
Alaska. It is within the legislative 
power to provide that all highways, 


: 
“a 


: Gordon _v. Nash, 9 Alaska 701. 


701. 


_ was 


48 US.C.A. § 932.— 


_ Action of Secretary of Interior in 
imposing toll for use of highway, equal 
to 2% cents per ton of merchandise 
or freight transported over highway 
from Valdez to Fairbanks, Alaska, 
multiplied by number of miles the 
freight or merchandise was. trans- 
ported over the highway, was. with- 
in power delegated to him by Con- 
gress, and was not capricious or arbi- 
trary. Comp.Laws 1933, § 149, 48 U.S. 
C.A. § 321b; 48 U.S.C.A. §§ 41, 47, 161- 
169, 321-325,°329; 48 U.S.C.A. §§ 321a 
to 327.—Gordon vy. Nash, 9 Alaska 


§ 28 : 
N.J.Ch. Under the statute authoriz- 
ing corporations to merge and con- 
solidate, but providing that no railroad 
company, insurance company, banking 
companies, savings banks, or other cor- 
poration intended to derive profit from 
the loan and use of money, turnpike 
company, or canal company, shall be 
authorized under the statute to merge, 
the corporations denied the right to 


merge comprise those corporations 
which are incorporated under_ special 
acts. N.J.S.A. 14:12-1.—Personal 


Credit Plan v. Kling, 20 A.2d.704, i30 
N.J.Eq. 41. ; 


§ 44 

Pa. Where a turnpike company’s 
charter specifies maximum and mini- 
mum width of turnpike, the presump- 
tion, in absence of proof of a greater 
taking, is that the minimum width 
laid out.—Arnovits v. Common- 
wealth, 19 A.2d 287, 341 Pa. 149. 


UNITED STATES 


§ 2 

Conn. The word ‘state’ has _ been 
defined broadly as body of people oc- 
cupying definite territory and political- 
ly organized under one government and 
is generally used in connection with 
constitutional law in United States as 
meaning individual states making up 
the Union in  contradistinction to 
United States as a nation, but United 
States is a “state” as such word is 
frequently used in international law, 
the word includes, in its more enlarged 
signification, all republics and govern- 
ments not monarchial and even 
monarchies, if they fall within reason 
of its use, and it may include District 
of Columbia or United States, if that 
will carry out legislative intent ex- 
pressed in  statute-——McLaughlin~ v. 
Poucher, 17 A.2d 767, 127 Conn. 441. 

81s 40 

C.C.A.Minn. Where boundary line 
between United States and Canada was 
marked on chart at time treaty was 
made but chart was not made a part 
of the treaty by reference or otherwise, 
it could not be said that treaty fixed 
location of boundary with respect to 
islands in lake through which line 
marked on chart extended. ‘Treaties 
Between United “States and Great 
Britain, 8 Stat. 572.—Pettibone v. Cook 
County, Minn., 120 F.2d 850, affirming 
31 F.Supp. 881. 

A treaty for location of boundary 
line between the United ‘States and 
Canada had the force and effect of law. 
Treaties Between United States and 
Great Britain, art. 5, 35 Stat. 2009; 
U.S.C.A.Const. art. 6, cl. 2.—Pettibone 
vy. Cook County, Minn., 120 F.2d 850, 
affirming 31 F.Supp. 881. 

When it was established by the 
Treaty of 1908 and proceedings of 
International Boundary Commission 
thereunder that islands on which 
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were within the United States. 
Between United States and Great 
Britain, art. 5, 35 Stat. 2009.—Petti- 
bone v. Cook County, Minn., 120 F.2d 
850, affirming 31 F.Supp. 881. 

The international boundary, as sur- 
veyed, located and monumented by 
International Boundary Commission, 
acting under. the Treaty of 1908, be- 
came fixed as a matter of law when the 
commission completed its work and 
filed its plat and report with Secretary 
of State, and taxpayers who had been 
paying taxes on islands in the mis- 
taken belief that the islands were 
located in the United States were then 
charged with knowledge of the bound- 
ary location and that their right of 
action, for purpose of limitations, had 
accrued against county for recovery 
back of the taxes paid. Treaty Be- 
tween United States and Great Britain, 
art. 5, 35 Stat. 2009—Pettibone _ v. 
Cook County, Minn., 120 F.2d 850, 
affirming 31 F.Supp. 881. 

D.C.Cal. Congress, in granting per- 
mit to Golden Gate Bridge and High- 
way District to cross two military 
reservations to make, possible erection 
of bridge, had power to make condi- 
tion in grant requiring toll-free traffic 
of civilian employees of army and navy 
traveling on government business un- 
der proper military authority, of gov- 
ernment traffic, of all military and nay- 
al personnel, and of dependents of such 
personnel.—U. S. v. Golden Gate Bridge 
and Highway Dist. of California, 37 
F.Supp. 505. 

Where federal government granted 
rights of way across two military res- 
ervations to Golden Gate Bridge and 
Highway District to make possible 
erection of bridge, federal government 
had power to make condition in per- 
mit requiring toll-free traffic of certain 
military and. governmental employees 
and their dependents, notwithstanding 
that federal government contributed no 
financial aid to the project. 10 U.S.C. 
A. § 1348; 43 U.S.C.A. § 933.—U. S. v. 
Golden Gate Bridge and Highway Dist. 
of California. 37 F.Supp. 505. 

Tex.Civ.App. Where a tract of land 
which was transferred by shifting 
course of river from the Mexican to the 
United States side of the Rio Grande 
did not have an area of 250 hectares 
nor a population of 200, the political 
sovereignty of the land involved was 
transferred to the United States, but 
the private ownership thereof was not 
thereby affected.—Canales v. Clopton, 
145 S.W.2d. 933. 


§ 7 

C.C.A.N.C, The acceptance by the 
United States of a grant made by the 
act of North Carolina giving consent 
to the making by Congress, or under 
its authority, of all rules and regula- 
tions as in opinion of the federal gov- 
ernment might be needful in respect 
to animals, birds, and fish on lands, 
and in or on the waters thereon, ac- 
quired or to be acquired by the fed- 
eral government within the state, could 
be presumed. Code N.C.1939, § 2099. 
—Chalk y..U., S.,-1i4_ 2d: 207. 

The statute authorizing the President 
of the United States to designate areas 
set aside for protection of game and 
fish on lands purchased by the United 
States, and punishing the unlawful 
taking of game or fish, constituted, an 
acceptarwe by the United States of the 
cession to it of jurisdiction over the 
Pisgah National Forest and the Pisgah 
National Game Preserve by a _ prior 
act of the Legislature of North Caro- 
Jina. 16° U.S,C.A. -§ 683; “Code N.C. 
1939, § 2099.—Chalk y. U. S., 114 F. 
2d_ 207. ; 

Where the United States acquired 
land by grant from North Carolina for 
the Pisgah National Forest and the 
Pisgah National Game Preserve, and 
Legislature of North Carolina enacted 
an act consenting that Congress should 
make rules and regulations with re- 


'age the Preserve, 


o large as to | 
the United — 
could, without regard » 
limit the number of deer thereon 


the Preserve was > 


Laws N.C.1901, ¢c. 17; : 
§ 2099; Act March’ i, 1911, 36 
+ #16 USCA. § 1683:-Cha licovas 
yA VEY I ds 207 eedy. 


jurisdiction and within territory 
ject to control by the United Stat 
Martin, Continental Casualty Co. 
pence, vy. Clinton Const. Co., 1 
The federal statute preserving right 
of “action” under state law for wron,: 
ful death occurring in. place sub 
to exclusive jurisdiction of the Unite 
States did not extend the Calif 
Compensation Act to the Yerba Bi 
Island, exclusive jurisdiction over which ~ 
the state had ceded to the federal gov- — 
ernment, and hence insurance car 
against whom an award had been n 
under the Compensation Act for 
juries sustained by a claimant on th 
island was not entitled to subro 
tion in compensation claimant’s 
against third persons whose ne; 


caused the claimant’s 3 
1897, p. 51; Pol.Code, § 33; 
Dp. 831, as amended, 16 U.S.CA. 


—Martin, Continental Casualt 


dismissed, judgment correct. —— 
The fact that state of Maryland i 
ceding to federal government | 
ground upon which Fort Hoyle 
established reserved the right to 
upon the reservation for the purp¢ 
of serving process in no way preven 
federal government from having f ] 


tomobile Ass’n y. Harman, 151 8.W.2d 
609, error dismissed, judgment ¢ Tet , 
Va. “Exclusive jurisdiction” of | Sau 
given to United States by state doe 
not in all circumstances mean all juri 
diction, but state laws are someti 
applied to protect private rights 1 
whenever the annexed territory is wi 
out a developed federal legal syst 
affording complete relief, resort ma 
had to state laws in effect at time o 
cession.—_Buttery v. Robbins, 14 S8.B. 
2d 544,177 Va. 368. Webi ac 
Congress may grant to 


state 


ed States, 
such rights. [S 
1928, c. 371,.§ 7; 16 U.S.C.A. § 403c— 
1, 2—Buttery v. Robbins, 14 S.E.2d__ 
544,177 Va. 368 i alle 


prescribed by state action in conform- — 
ity to the constitution, is a right es- 
tablished and guaranteed by the consti- — 
tution, and hence is a “right secured 
by the constitution” to those citizens — i 
and inhabitants of the state entitled to- 
exercise it, and included within that 
right is the right of qualified voters 
within a state to cast their ballots and 
have them counted at congressional 
elections. U.S.C.A.Const. art. 1, § 2.— 
. S.ovs Classic) (61 °S:Ct. 103 ease Gace 
299, 85 L.Ed. —, reversing 35 F.Supp. 
66. 
The constitutional command that con- 
gressmen shall be chosen by the people 
of the several states being without 
restriction or limitation, the right of 
the people to choose, which includes the 
right of qualified electors within a 


ROA Ly 


state to cast their ballots. and have 
‘them counted at congressional elec- 
tions, unlike the rights guaranteed by 
‘tthe Fourteenth and Fifteenth Amend- 
ments, is secured against the action of 
individuals as well as of states. U.S. 
_ ©.A.Const. art. 1, § 2; Amends. 14, 15. 


=U. S. v. Classic, 61 S.Ct. 1031, 313 
U.S. 299, 85 LEd. —, reversing 35 
_ F.Supp. 66. 


Ariz. In case of conflict between state 
and federal constitutional provisions 
Fe bearing upon qualifications for a mem- 
-—s*ber of Congress, provisions of Federal 
. Constitution prevail. U.S.C.A.Const, art. 

Bieessuins |). Const.Ariz. art..6, -§ 11—— 
 $tockton v. McFarland, 106 P.2d 328. 

12 


Ark. Under “major fractions’ meth- 
od of apportioning representatives, as 
approved by statute, priority list of 
states or counties to whom representa- 
tives in excess of one per state or 
county are to be allocated is obtained 
by dividing the population of each 

county successively by the arithmetic 

mean between succeeding representa- 

tives. 2 U.S.C.A. § 2a.—Shaw vy. Ad- 
kins, 153 S.W.2d 415. 
Under ‘equal proportions’ method 
of apportioning representatives among 
states or counties, approved by statute, 
the priority list of states or counties 
_ among which representatives in excess 
“a of one per state or county are to be 
_ .alloeated is obtained by dividing the 
-~=~population of each state or county by 
the geometric mean of successive Dum- 
‘ bers of representatives. 2 U.S.C.A. § 
2a—Shaw v. Adkins, 153 S.W.2d 415. 


: § 14 

U.S.La. The constitutional authority 
of Congress to make or alter regula- 
tions prescribed by state legislatures 
concerning the time, place, and manner 
of holding elections for senators and 
representatives includes the authority 
to regulate primary elections when they 
are a step in the exercise by the people 
of their choice of representatives in 


Congress. U.S.C.A.Const. art. 1, §§ 2, 4. 
_—U. S. v. Classic, 61 S.Ct. 1031, 313 
U.S. 299, 85 L.Ed. —, reversing 35 F. 

Supp. 66 


A dominant purpose of the constitu- 
tional provision commanding that con- 
gressmen shall be chosen by the people 
of the several states and that the elec- 
tors in each state shall have the quali- 
fications requisite for electors of the 
‘most numerous branch of the state 
legislature, so far as the selection of 
_ representatives in Congress is con- 
cerned, was to secure to the people the 
right to choose representatives by the 
designated electors, that is, by some 
form of ‘election’? which, from time 
- immemorial, has been in point of sub- 

‘stance no more and no less than the 
expression by qualified electors of their 
choice of candidates. U.S.C.A.Const. 

Wart.) 1, § 2=—U. S. vi ‘Classic, 61 ‘S.Ct. 
1031, 313 U.S. 299, 85 L.Ed. —, re- 
versing 35 F.Supp. 66. 

Where state law has made the pri- 
mary election an integral part of the 
procedure of choice of representatives 
in Congress, or where in fact the pri- 
mary effectively controls the choice, the 
right of the elector to have his ballot 
counted at the primary is included in 
the right protected by the constitu- 
tional provision commanding that con- 
gressmen shall be chosen by the people 
of the several states, and that right of 
participation is protected just as is 
the right to vote at the election, where 
the primary is by law made an integral 
part of the election machinery, whether 
the voter exercises his right in a party 
primary which invariably, sometimes, 
‘or never determines the ultimate choice 
of the representative. U.S.C.A.Const. 
Art..1, 75 2.—U. S. vy. Classic, 61. S.Ct. 
1031, 813 U.S. 299, 85 L.Bd.,—, re- 
versing 35 F.Supp. 66. 

A primary election which involves a 
necessary step in the choice of candi- 
dates for election as representatives 
in Congress and controls that choice 
as in Louisiana, where the choice of 
candidates at the Democratic primary 
determines the choice of the elected 
representative, is an “election” within 
the constitutional provision authorizing 


‘prescribed by state legislatures 


Congress to make or alter regulations 
con- 
cerning the time, place, and manner of 
holding elections for senators and rep- 
resentatives and is subject to congres- 
sional regulation with respect to the 
manner of holding it. Acts La. No, 46 
of 1940, §§ 1, 3, 35-37, 438-46, 48-50, 
54-57, 61, 64, 67, 68, 74, 75, 87, 98, 99; 
Acts-La. No. 224 of 1940, §§ 50, 73; 
Const.La.1921, art. 8, § 15, as amended, 
see Act No. 80 of 1934; U.S.C.A.Const. 
arta US$ 2) f= Oeesuiy, :Classiew 6212S: 
Ct. 1031; 313. U:S! 299, 85 L.Ed. —, 
reversing 35 F.Supp. 66. 

The constitutional provision author- 
izing Congress to make all laws neces- 
sary and proper for carrying into exe- 
cution the powers granted leaves to 
Congress the choice of means by which 
its constitutional powers are to be car- 
ried into execution, and under that 
provision Congress has power by ap- 
propriate legislation to safeguard the 
right of choice by the people of repre- 
sentatives in Congress secured by the 
constitution. U.S.C.A.Const, art. 1, § 2; 
S18 Viol iS Utsav Classic® Gln S- Cts 
LOS Sols OSS 299085 Lids ——— sere: 
versing 35 F.Supp. 66. 

§ 24 

C.C.A.Cal. The Trading with the 
Enemy Act, as amended, authorizing 
the President to regulate the hoarding, 
melting or ear-markings of gold coin 
or bullion, and President’s Executive 
Order thereunder prohibiting the ac- 
quisition of gold coin except under li- 
cense, but permitting collectors of rare 
coin to acquire from one another gold 
coin having recognized special value to 
collectors, were not amended or re- 
pealed by the Gold Reserve Act and 
regulation of Secretary of Treasury 
thereunder providing that gold coin of 
recognized special value to collectors 
may be acquired without necessity of 
holding a license therefor. Trading 
with the Enemy Act § 5(b), as amend- 
ed, 12 U.S.C.A. § 95a; Executive Or- 
der No. 6260, § 4, as amended, 12 U.S. 
C.A. § 95 note; Gold Reserve Act of 
1934, $4, 81 U.S.C\A.° § (443; °§ 17, 
aa Bhat 344.—Farber y. U. S., 114 F. 


Where Executive Order promulgated 
under the Trading with the Enemy Act, 
as amended, permitted eollectors of 
rare and unusual coin to acquire from 
one another and hold without neces- 
sity of obtaining a license gold coin 
having recognized special value to ¢ol- 
lectors of rare and unusual coin, in- 
dictment charging that defendant will- 
fully, unlawfully and knowingly ac- 
quired certain gold coins not having 
a license theretofore issued author- 
izing acquisition of gold coin by de- 
fendant was not objectionable as fail- 
ing to state a public offense because 
it did not disclose whether the coins 
alleged to have been acquired were 
coins having a recognized special value 
to collectors of rare and unusual coin. 
Trading with the Enemy Act § 5(b), as 
amended, 12 U.S.C.A. § 95a; Executive 
Order No. 6260, as amended, 12 U.S. 
C.A. § 95 note—Farber v. U. S., 114 
F.2d 5. 

Evidence sustained conviction for 
willfully, unlawfully and knowingly ac- 
quiring gold coins of the United States 
without a license in accordance with 
President’s Executive Order. Trading 
with the Enemy Act § 5(b), as amend- 
ed, 12 U.S.C.A. § 95a; Executive Or- 
der No. 6260, as amended, 12 U.S.C.A. 
i 95 note—Farber v. U. S., 114 F.2d 


C.C.A.Cal. The Executive Order is- 


‘'sued by the President on August 28, 


1933, pursuant to statute concerning 
emergency limitations and restrictions 
on business of members of the Federal 
Reserve System, and which order pro- 
vides that no person other than a 
Federal Reserve Bank shall after date 
of order acquire in United States any 
gold coin, gold bullion, or gold certifi- 
cates except under license therefor 
issued pursuant to Executive Order, 
remains extant and is valid and ef- 
fective. 12 U.S.C.A. § 95.—Ruffino vy. 
U. S., 114 F.2d 696. 

An indictment charging that defend- 


es 


> 


ant, not being a per 


ury Regulation, unlawfully and know- 
ingly acquired a certain quantity of 
gold bullion, was sufficient to charge 
an offense under the Trading With 
the Enemy Act, and the Executive Or- 
der issued by the President on Aagust 
28, 1933, pursuant to statute concern- 
ing emergency limitations and restric- 
tions on business of members of the 
it not being 


213.—Ruffino v. U. S, 114 F.2d 696. 


Md. Where executive order provided 
that after 30 days from August 28, 
1933, no person shall hold or retain 
gold certificates issued by the Unit- 
ed States except under license, even 
though gold certificates were held aft- 
er 30 days from August 28, 1933, in 
order for confiscation to take place, 
intent to violate act under which the 
executive order was issued was re- 
quired to be shown. Federal Reserve 


Act § 11(n), as added in 1933, 12 U.S. 


C.A. § 248(n); Trading with the 
Enemy Act § 5(b), as amended in 
1933, 50 U.S.C.A. Appendix, § — 
Eee Park Bank y. Abbott, 19 A.2d 


. 


§ 26 

D.C.N.Y. Congress has power to se- 
cure needed information relative to 
legislative action through registration 
and answers to questionnaires as well 
as through congressional committees or 
administrative bodies existing or to be 
created in manner prescribed by Con- 
gress, and Congress may provide for 
the punishment of those who thwart 
such inquiries.—U. S. v. Rappeport, 36 
F.Supp. 915. : 


: § 30 

Kan. State Legislatures have plen- 
ary power under the Federal Constitu- 
tion to determine the manner of choos- 
ing presidential electors.—Wiggans v. 
Ryan, 106 P.2d 711, 152 Kan. 629. 


§ 31 
Cal.App. All officers are amenable 
to the law, and not even the President 
of the United States may arbitrarily 
remove a public officer, unless he holds 
his tenure at the wil of the Chief 
Executive—O’Brien yv. Olson, 109 P.2d 


8 35 

Ct.Cl. The appointment to an officiai 
position in the Government, even if 
it be simply a clerical position, is not a 
mere ministerial act but one involving 
the exercise of judgment, and the ap- 
pointing power must determine the fit- 
ness of the applicant, and therefore it 
is one of those acts over which the 
courts have no general supervising 
power.—Bratton v. U. S., 90 Ct.Cl. 604. 


§ 36 
N.Y.Sup. The determination of fit- 
ness of governmental employee to dis- 
charge duties of the position igs not 
a mere ‘ministerial act” but is an act 
involving the exercise of judgment of 
the appointing power over which the 


courts have no general supervising 
power, and power of removal is in- 
cident to power of appointment, in 


paraug e specie provision to con- 
-—Long v. Somervell, 22 N.Y.S. 
931, 175 Mise. 119. ee 


§ 37 

C.C.A.Tenn. The President has in- 
herent power to remove executive offi- 
cers appointed by President and con- 
firmed by Senate, without consent of 
the Senate, even though officer igs ap- 
pointed for a fixed term, and even 
though the act creating the office pro- 
vided for removal but for stated causes. 
—Morgan v. Tennessee Valley Author- 
ity, 115 F.2d 990, affirming 28 F.Supp. 
732, certiorari denied 61 S.Ct. 806. 

Curtailment by Congress of Presi- 
dent’s inherent power to remove execu- 
tive officers appointed by him is not 
to be implied without clear indication 
of the legislative purpose.—Morgan y. 
Tennessee Valley Authority, 115 F.2d 


? jo! 
re anes 
son permitted to 
acquire gold bullion pursuant to Treas- 


irming 28 Fy, 

_ denied 61 S.Ct. 806. he 
_. The provisions of Tennessee Valley 
Authority Act authorizing removal of 

Authority director by President for 
violating a command to make all ap- 
pointments and promotions on _ basis 
of merit and efficiency without consid- 
eration of political tests or qualifica- 
tions, and authorizing Congress to re- 
move Authority director with or with- 
out cause, do not limit President’s in- 
herent power to remove officers ap- 
pointed by him for other causes than 
those specifically stated in such act. 
Tennessee Valley Authority Act §§ 2 


(bynes, 4)" G) 14, 15 16" U.S-CcA. 
§§ 83la(b), 831b, 831c(f) (Jj), 831m, 
831p.—Morgan v. Tennessee Valley 


Authority, 115 F.2d 990, affirming 28 
F.Supp. 732, certiorari denied 61 S.Ct. 
806. 


The Tennessee Valley Authority 
board of ‘directors exercises predomi- 
nantly an ‘executive function” or “ad- 
ministrative function’, though in ex- 
ecuting such executive or administra- 
tive functions the board is obliged to 
enact by-laws, which is a “legislative 
function”, and to make decisions, which 
is a “judicial function’, and hence 
power of President to remove members 
of the board is not limited to specific 
causes enumerated in Tennessee Valley 
Authority Act. Tennessee Valley <Au- 
thority Act §§ 2(b), 6, 16 U.S.C.A. §§ 
883la(b), 831le—Morgan v, ‘Tennessee 
Authority, 115 F.2d 990, affirm- 
F.Supp. 732, certiorari denied 


Act providing for retirement of fed- 
eral employees 70 years of age who 
had served 15 years, of letter carriers, 
post office clerks, ete., at 65 years of 
age, and of railway postal clerks and 
mechanics and laborers in nayy yards, 
retirement at 65 years of an engineer. 
in Lighthouse Service was an error. 
Civil Service Retirement Act of 1920, § 
1, 5 U.S.C.A. § 691.—Wennstrom v. U. 
S., 37 F.Supp. 519. 

Where lighthouse engineer was only 
63 years of age when he applied for 
retirement, he was not entitled to re- 
tirement under Lighthouse Retirement 
Act providing for retirement of all offi- 
cers and employees who shall have 
reached 65 years of age. Lighthouse 
Retirement Act of 1918, § 6, 33 U.S.C.A. 
“ee apa om v. U. S., 37 F.Supp. 

Where engineer in the Lighthouse 

service was erroneously retired at 63 

under General Retirement Act and was 

subsequently validly retired under 

Lighthouse Retirement Act, he was no 

longer in a position to be retired un- 
der Lighthouse Service Act and rule 

* made thereunder providing for retire- 
ment of men in active service. Civil 

Service Retirement Act of 1920, § 1, 5 

U.S.C.A. § 691; 33 U.S.C.A. §§ 765, 766; 

Lighthouse Retirement Act of 1918, § 

6, 33 U.S.C.A. § 763.—Wennstrom y. U. 

S:, 2” E:Supp., 619. 


Denial by administrative officers of 
application for reconsideration of re- 
tirement of former lighthouse engineer 
and refusal to permit change in form 
of application for retirement was not 
subject to judicial review where there 
was no violation of law. Civil Service 
Retirement Act of 1920, §-1, 5 U.S.C.A. 
§ 691; 33 U.S.C.A. §§ 765, 766; i 
louse Retirement Act of 1918, § 6, 33 
U.S.C.A. § 763.—Wennstrom vy. U. S., 37 
F.Supp. 519. 

§ 38 

U.S.Ct.Cl. Acts of government of- 
ficials in taking property without au- 
thorization of Congress confer no right 
of recuvery upon the injured citizen.— 
U. S. v. Goltra, 61 S.Ct. 487, modify- 
ing Goltra v. U. S., 91 Ct.Cl. 42, mo- 
tion denied 61 S.Ct. 25. 


U.S.N.Y. Subordinate officers of the 
United States have no power to release 
or otherwise dispose of rights and 
property of the United States unless 
such power has been conferred upon 
them by Congress, or is to be implied 
from other powers so granted. 26 U.S. 
C.A. Int.Rey.Code, §§ 3651, 3761, 3770,. 

3776; U.S.C.A.Const. art. 4, § 3, cl. 2. 


Indemnity Co. v. U 


he Royall, Tridem nity, (Cotman: 8.0 ef 
S.Ct. 995, 313 U.S. 289, 85 L.Ed. —, 


affirming U. S. v. Royal Indemnity Co. 
116 F.2d 247, certiorari granted Roya 
Sn 6les-Ct.. §38, 
$3 U:8. 552) 85. L.nd, —, ‘ 

C.C.A.Okl. In absence of expressly 
conferred power emanating from an au- 
thorized. source, rural supervisor of 
Farm Security Administration could 
not by conduct or otherwise ‘‘waive”’ 
lien of United States upon personalty 
covered by chattel mortgage held by 
the Resettlement Administration in the 
Department. of Agriculture—U. S. v. 
Chickasha Cotton Oil Co., 115 F.2d 135. 

D.C.Mont. Where a statute and reg- 
ulations adopted in pursuance thereof 
confer a broad discretion upon an offi- 
cer of the United States, one dealing 
with such officer in good faith may as- 
sume that officer has properly exer- 
cised that discretion, and a_ govern- 
ment agent may bind the United States 
by the exercise of a reasonable discre- 
tion in the transaction of. affairs in 
which he is engaged.—U. S. vy. National 
Surety Co., 34 F.Supp, 257. 

D.C.W.Va. A regulation promulgated 
by a department of government, ad- 
dressed to and reasonably adapted to 
enforcement of an act of Congress the 
administration of which is confided to 
such department, has force and effect 
of law if not in conflict with express 
statutory provision.—U. S. v. Johnston, 
38 F.Supp. 4. 

Ala. The power to release or other- 
wise dispose of rights and property 
of the United States is lodged in Con- 
gress by the federal constitution, and 
subordinate officers of the United States 
are without such power, save only as 
it has been conferred upon them by 


act of Congress or is to be implied 
from other powers so granted. U.S.C. 
A.Const. art. el. 2.—King & 


A eSic3, 
Boozer vy. State, 3 So.2d 572. 


Iowa. The Federal Liberty Loan 
Act, providing that bonds authorized 
thereby shall be in such forms and 
denominations and _ subject to such 
terms and conditions of issue, conver- 
sion, redemption, ete., as Secretary of 
Treasury may prescribe, did not au- 
thorize such officer to fix title to or 
ownership of bonds or money owing 
thereon by regulation, nor was any 
such power given by Treasury Depart- 
ment regulation, providing that bonds 
registered in names of two or more 
persons or two persons or survivor are 
deemed held in joint ownership, with 
right of survivorship, and that assign- 
ments by all co-owners shall be re- 
quired in cases of transfer or exchange 
into coupon bonds. Liberty Loan Act 
§ 1, 31 U.S.C.A. § 752; U.S.C.A.Const. 
art. 1, § 8—Sinift v. Sinift, 293 N.W. 
841. 

§ 43 

Ct.Cl. Where a Foreign Service of- 
ficer, retired for disability under the 
act of May 24, 1924, 43 Stat. 140, as 
amended by the act of February 23, 
1931, 46 Stat. 1211, and drawing re- 
tired pay, was subsequently employed 
at different times in three temporary 
positions in the executive branch of the 
Government, it is held that he is not 
prohibited from drawing both the sala- 
ry of such temporary position and the 
annuity as a retired Foreign Service 
officer.—Brunswick y. U. S., 90 Ct.Cl. 
285. 

In the instant case, there is no ques- 
tion of “double salary,’ but only one 
salary and one annuity.—Brunswick vy. 


UsAtS9 OER Ch 2855 
“Retired pay” does not constitute 
salary, but is in the nature of an 


annuity.—Brunswick y. U. S., 90 Ct.Cl. 
285. 

There is no. statutory provision 
against plaintiff receiving an annuity 
under the Foreign Service Act and be- 
ing employed at the same time in a 
temporary position not under that act. 
—Brunswick y. U. 8.,.90 Ct.Cl. 285. 

Congress has placed no limitation on 


annuities granted under the Foreign 
Service Act.—Brunswick v. U. S., 
CECA 285. 


Ct.Cl. In enacting sections 18 and 
19 of the Federal Home Loan Bank 


were 


cers, employees, attorneys, and agen 
of the United States, Congress wa 
cognizant of section 5 of the Act ¢ 
April 6, 1914, 5 U.S.C.A. § 55, prohibit- — 
ing thé employment of any accountant 


U.S, 91 Cue 


oDe ; 
Ct.Cl. Where plaintiff. a retired offi 
cer of the United States Navy. recei 
retired pay of his rank, $2,160 p 
year, was employed as chief Jaundry- — 
man at the United States Naval Aca- — 
demy, drawing a salary of $2,000 per. 
year, which salary was paid from the 
Naval Academy laundry fund, said 
fund being made up from amounts 
received from officers, instructors, — 
midshipmen, and not from appropriate 
moneys, and where the said Nav: 
Academy laundry had _ been built. 
equipped and maintained by the United — 
States Government, and was a {actly 
owned and operated by the Govern- 
ment, it is held that the plaintiff, 
though not paid from appropri 
funds, was paid from a fund belonging 
to the United States Government, 
derived from money collected for ser 


AE Myre MT | v. 


» 


be 
is) 
ee 


office or position 
United States Government” within 
meaning of the Economy Act of 


30, 1932, 5: U.S.C.A. § 59a.—Sullivan 
VoFULIS., 928 Cl.ClL. tb 4% Re 
Ct.cl. All 


ment are based on the fiscal year an 
Congress appropriates for salaries — 
the fiscal-year basis.—Koenig v. U 
92 XCt.C1. S10; ae ; 


§ ; 

‘D.C.Pa. Where an employee of the 
United States has been dismissed and 
the portion contributed by him to th 
Civil Service Retirement Fund become: 
payable to him, the United States can 
withhold an amount equal to any i 
debtedness of the employee to the 
United States—U. S. v. U. S. Fideli 
& Guaranty Co., = F.Supp. 959. — 

9 


salaries of the Goren 


Ct.Cl. Where plaintiff, a civil serv- 
ice employee, was notified that on ac- 
count of reduction in force he would | 
be discharged on October 14, 1931. at 
which date his pay ceased, and where © 
the instant suit was commenced by the 
petition filed January 2, 1940, it is — 
held that plaintiff's action is barred — 
by the statute of limitations.—Middle- 
man v. U. S., 91 Ct.Cl. 306. X fe 

Right to bring suit for salary, if 
any existed, accrued when the Gov- 
ernment first failed to make payment ~ 
of plaintiff's salary—Middleman v, U. — 
S19 CRC S06. Ee } Pe 

is 


D.C.N.Y. The federal government — 
does not become the conduit of its im- © 
munity in suits against its agents or © 
instrumentalities merely because they — 
do its work.—Quinn v. Southgate Nel- _ 
son Corporation, 36 F.Supp. 873. | ‘Te 
N.Y.Sup. Officers and agents of the © 
federal government are not responsive 
to suits or claims arising from their 
actions in connection with matters re- 
sulting from the performance of their 
official duties.—Long y. Somervell, 22 
N.Y.S.2d 931, 175 Mise. 119. oe 
Where local Work Projects adminis- — q 
trator acted in discharge of official 
duty in ordering stenographer to sign 
statement, pursuant to statute, that 
stenographer was not an alien, com- 
munist, or member of any Nazi Bund 
organization, and did not advocate the 
overthrow of the government of the 
United States, and in _ discharging 
stenographer upon her refusal to sign 
the administrator was immune from 
liability to stenographer the same as 
such administrator’s superior officer 
would have been immune had he per- 
formed such acts, and motives with 
which the official duty was performed 
immaterial. Emergency -Relief 


_. before the Veterans’ 
 Or.Code, § 113, 18 U.S.C.A. § 203, N. 


 203.—U. 


§ 68 


Appropriation Act 1941, §§ 15(f), 17 
(by 15 U.S'CLA. §§ 721-728—Long v. 
Somervell. 22 N.Y.S.2d 931, 175 Misc. 
119, f 
; § 68 

- p.O.N.J. The receipt of compensa- 
tion by a clerk in employ of United 
States, for services rendered in relation 
to a proceeding in which United States 
‘is a party or is interested, before 
any governmental department, and the 
agreement to receive such compensation 
are separate offenses. Cr.Code, § Aeon 


18 US.C.A. § 203.—U. 8. v. Reisley, 35 


F.Supp. 102, granting motion 32 F. 


“/Supp...432. 


was entitled to additional 
disability benefits, advised veteran that 
-elerk could procure additional dis- 
ability award for the veteran, and for 
certain consideration agreed to do so, 
and then permitted record to go for- 
~ ward to adjudication department which 
made additional award, and that vet- 
eran paid clerk part of the agreed 
-eompensation, while authorizing con- 
yiction under state statute of obtain- 


ing money by false pretenses did not 


- authorize conviction under federal stat- 
- ute of receiving money as compensa- 
tion for services rendered to veteran 
Administration. 


S.A. 2:184-1—U. S. v. Reisley, 35 
F.Supp. pes granting motion 32 F. 
. 432. 


Where clerk in employ of Veterans’ 
Administration received record which 
- indicated that veteran was entitled to 
additional sum for past disability bene- 


fits and advised veteran that clerk 


-eould) procure additional disability 
award for veteran and agreed to do so 
for fixed amount, subsequent action of 


 elerk in permitting the file to go for- 


ward to adjudication department did 
not constitute rendering of a_ service 
to the veteran “before’ the Veterans’ 
_ Administration so as to authorize con- 
_vietion of clerk under federal statute 
relating to receipt of compensation, by 
a clerk in the employ of the United 
States, in relation to a contract in 


__ which’ United States is interested, ‘“‘be- 


fore” 


I a department of the United 
States. 


Cr.Code; § 1138, 18 U.S.C.A. § 
. S. v. Reisley, 35 F.Supp. 102, 
granting motion 32 F.Supp. 432. 

A federal clerk is not guilty of vio- 


_ lating statute relating to receiving of 


compensation for services rendered in 

relation to a contract in which the 

_ United States is interested, before any 
governmental department, if no other 

governmental official knows of the 

elerk’s interest in the matter, and the 

clerk argues no claim, appears’ before 
no department or governmental body 

-on behalf of the one who pays him, 
and makes no appearance in the mat- 

ter and does not take favorable action 

in his own department upon the mat- 

ter, and receipt of pay for imaginary 

services falsely represented to have 

been rendered in a matter which has 

already been decided by others is not 

contemplated by the statute. Cr.Code, 

113, 18 -U.S.C.A, § 203.—U. S. v. 


tion 32 F.Supp. 432. 


Ala. Municipal laws applicable to a 
_ territory at the time it is taken over 
by the federal government remain in 
full force in the territory so taken 
until abrogated by the federal govern- 
_ ment.—O’Pry Heating & Plumbing Co. 


vy. State, 3 So.2d 316. 


§ 72 

 p.C.La. One charged with soliciting 
funds for a political purpose would 
be a principal whether solicitation was 
done personally or through persons 
charged. Cr.Code,, § 332, 18 U.S.C.A. 
§ 550.—U. S. v. Cason, 39 F.Supp. 730. 

Offense of soliciting funds for politi- 
cal purpose was not affected by how 
much or how little of compensation 
received by the person solicited came 
from the national treasury, or how it 
was paid.—U. 8. v. Cason, 39 F.Supp. 
730: 


Reisley, 35 F.Supp. 102, granting mo-~ 


“UNITED STATES 


TsQenSi sets ‘ 

U.S.N.Y. The Kederal Rule proyid- 
ing that costs against the United 
States, its officers and agencies shall 
be imposed only to the extent per- 
mitted by law, is merely declaratory 
and éffected no change of priaciple. 
Federal Rules of Civil Procedure, Rule 
54(d), 28 U.S.C.A. following section 
723c.—Reconstruction Finance Corpo- 
ration v. J. Menihan Corporation, 
61 S.Ct. 485, affirming 111 F.2d 940, 
reversing 29 F.Supp. 8538, certiorari 
granted 61 S.Ct. 26. 

The Reconstruction Finance Corpora- 
tion acts as a governmental agency in 


performing its function, but its trans-: 


actions are akin to those of private 
enterprises, and the mere fact that it 
is an agency of the government does 
not extend to it the immunity of the 
sovereign. Reconstruction Finance Cor- 
poration Act, 15 U.S.C.A. § 601. et 
seq.—Reconstruction Finance Corpora- 
tion v. J. G. Menihan Corporation, 61 
S.Ct. 485, affirming 111 F.2d 940, re- 
versing 29 F.Supp. 8538, certiorari 
granted 61 8.Ct. 26. 

Waivers by Congress of govern- 
mental immunity from suit should be 
liberally construed in the case of fed- 
eral instrumentalities.—Reconstruction 
Finance Corporation v, J. G. Meniban 
Corporation, 61 S.Ct. 485, affirming 
111 F.2d 940, reversing 29 F.Supp. 853, 
certiorari granted 61.S.Ct. 26. 

There is no presumption that an 
agent of the United States is clothed 
with sovereign immunity from suit.— 
Reconstruction Finance Corporation v. 
J. _G. Menihan Corporation, 61 S.Ct. 
485, affirming 111 F.2d 940, reversing 
29 E.Supp. 858, certiorari granted 61 
5, CE26: 

The words “sue and be sued’ in a 
statute authorizing a federal instru- 
mentality to sue and be sued, normally 
include the natural and appropriate 
incident of legal proceedings.—Recon- 
struction Finance Corporation v. J. G. 
Menihan Corporation, 61 S.Ct. 485, af- 
firming 111 F.2d 940, reversing 29 F. 
Spek 853, certiorari granted 61 S.Ct. 


The payment of costs by an unsuc- 
cessful litigant, awarded by court in 
the proper exercise of authority it pos- 
Sesses in similar cases, is a natural 
and appropriate “incident of legal 
proceeding” included in words “sue 
and be sued” as used in statute au- 
thorizing federal instrumentality to sue 
and be sued, and the additional allow- 
ance made by courts of equity in ac- 
cordance with sound equity practice is 
likewise such an incident.—Reconstruc- 
tion Finance Corporation y. J. G. 
Menihan Corporation, 61 S8.Ct, 485, af- 
firming 111 F.2d 940, reversing 29 F. 
pubD- 853, certiorari granted 61 S.Ct. 


Where Reconstruction Finance Cor- 
poration, a federal instrumentality, was 
expressly authorized to “sue and be 
sued” and it availed itself of that au- 
thority by bringing defendants into 
court to answer charge of trade-mark 
infringement, court could award to 
defendants who successfull resisted 
the charge costs and an additional al- 
lowance appropriate in an equity case, 
Since the unqualified authority to sue 
and be sued placed the corporation 
upon an equal footing with private 
parties as to the usual incidents of 
suits in relation to payment of costs 
and allowances. Federal Rules of Civil 
Procedure, Rule 54(d), 28 U.S.C.A. fol- 
lowing section 723¢c, Reconstruction Fi- 
nance Corporation Act, 15 U.S.C.A. § 
601 et seq.—Reconstruction Finance 
Corporation v. J. G. Menihan Corpora- 
tion, 61 S.Ct. 485, affirming 111 P.2d 
940, reversing 29 F.Supp. 8538, cer- 
tiorari granted 61 S.Ct. 26. ' 

C.C.A.Pa. Provision of wartime ship- 
building contract, under which gship- 
builder was entitled to receive bonus 
based on percentage of difference be- 
tween estimated and actual cost of 
construction was not invalid as against 
public policy, especially where record 
contained some evidence tending to 
show that the savings on which bonu& 
was based resulted in part at least 


tract’ 


By F.2 d 
tiorari 


vyynere audit was made to determine 
amount due to shipbuilder under con- 
with United States Shipping 
Board Emergency Fleet Corporation, 
for construction of ships, which pro- 
vided for bonus based on_ percentage 
of difference between estimated and 
actual cost of construction, but record 
disclosed that determination of items 
making up actual cost was:in dispute 
and audit did not settle that dispute, 
action for remaining bonus allegedly 
due was an action seeking liquidation 
of damages for breach of contract, and — 
hence District Court’s action in refus-. 
ing to award interest for, any periwd 
prior to judgment was not an abuse 
of discretion either under law of Penn- 
sylvania or law of District of Colum- 
bia. D.C.Code, 1929,,T. 17, § 8.—U. S. 
v. Bethlehem Steel Corporation, 113 F. 
2d 301, affirming 23 F.Supp. 676, cer- 
tiorari granted 1 S.Ct. 49, and U. S. 
Shipping Board Merchant Fleet Cor- 
poration v. Bethlehem Shipbuilding Cor- 
poration, 61 8.Ct. 49. . ‘ 

D.C.Mich. The purpose of Home 
Owners’ Loan Act is to save homes 
from threatened or pending foreclo- 
sures, and to protect small home own- 
ers by judiciously refinancing their 
obligations with enough to pay incum- 
brances on their homes, and temporary — 
relief alone was not within objective of 
act. Home Owners’ Loan. Act, 12 U.S. 
C.A. § 1461 et seq.—Schram vy. Welton, 
35 F.Supp. 889. / 

D.C.Mo. The Home Owners’ Loan 
Corporation could be sued in a tort 
action, notwithstanding that corpora- 
tion was a “government agency”’’. 
Home Owners’ Loan Act 1933, § 4, 12 
U.S.C.A. § 1463.—Huffman vy. Home 
Owners’ Loan Corporation, 39 F.Supp. 


D.C.N.Y. Operator of steamship own- 
ed by United States Maritime Commis- 
sion, a governmental agency, under op- 
erating agreement authorizing operator 
to select officers and crew subject to 
approval of Commission, could not es- 
cape liability for death of bridge tender 
as result of steamship’s crashing into 
bridge on ground that master of ship 
and its officers and crew were agents 
of Commission and not of operator, 
especially in view of provision in op- 
erating agreement that any agents 
selected by operator should be solely 
the agents of operator and not the 
agents of the Commission.—Quinn v. 


Southgate Nelson Corporation, 36 F.’ 
Supp. 873. 
App.D.C. The Home Owners’ Loan 


Corporation as created by the Federal 
Home Loan Bank Board would be rec- 
ognized as having a valid corporate ex- 
istence, notwithstanding failure to pro- 
cure a charter from any state, or the 
District of Columbia or from Congress, 
particularly where its creation and le- 
gal existence had been referred to and 
noticed by various courts including the 
Supreme Court, and where Congress 
had recognized its existence as a crea- 
ture of Congress and had appropriated 
vast sums of money to be expended by 
it. Home Owners’ Loan Act 1933, § 
4, 12 US.C.A. § 14638.—Fletcher — y. 
Jones, 105 F.2d 58. 

App.D.C. The Home Owners’ Loan 
Corporation was properly organized 
according to law and had complete 
corporate existence. Home Owners’ 
Loan Act of 1938, § 4(a), 12 U.S.C.A. 
§ 1463(a).—U. S. ex rel. Fletcher y. 
Fahey, 121 F.2d 28. 

Ga.App. The Home Owners Loan 
Corporation is not such an “agency of 
the United States” that it may not be 
sued in an action of tort for injuries 
sustained by guest in hotel owned by 
corporation and leased to another. 12 
U.S.C.A. § 1463.—Home Owners Loan 
Corporation v. Brazzeal, 9 $.H.2d 773, 
62 Ga.App. 688. 

IiLApp. Creditor who allegedly 
signed agreement with Home Owners’ 


ity as an 


Corporation to 


ing or knowing the contents of the 
agreement, was guilty of negligence 
and could not avoid the effect of the 
“agreement because of his failure to 
read it. Home Owners’ Loan Act of 
1933, § 1 et seq., 12 U.S.C.A. § 1461 et 
seq. ~ Bealkowski v. Powers, 35 N.B.2d 
386, 310 Ill.App. 662. 

The Home Owners’ Loan Act of 1933 
was an emergency measure enacted for 
relief of home owners who were unable 
to carry or refund their mortgage in- 
debtedness, and purpose and intent of 
the act was to free such owners’ home 
property from an oppressive mortgage 
or other lien and to reduce and settle 
owners’ obligations so as to give them 
@ chance to become rehabilitated. 
Home Owners’ Loan Act of 19383, § 1 
et seq., 12 U.S.C.A.. §. 1461 et seq.— 
-Bealkowski v. Powers, 35 N.H.2d 386, 
310 Ill.App. 662. 

Ky. The Tennessee Valley Author- 
“agency of the Federal gov- 
-ernment” is not subject to the juris- 
diction of state courts and is free from 
the state’s regulation or control. Ten- 
Benees Nae Authority Act, § 1 et 
seq., 16 U.S.C.A. § 831 et seq.—City_ of 


Maidlesboro v. Kentucky Utilities Co., 


146 S.W.2d 48, 284 Ky. 833. 

Minn. The sovereign immunity of the 
United States from suit does not extend 
to its agents, individual or corporate. 
—Zins v. Justus, 299 N.W. 685. 

The provision of the National Hous- 
ing Act that the federal housing ad- 
ministrator shall, in carrying out cer- 
tain provisions of the act, be author- 
ized, in his official capacity, to sue 
and be sued in any court of competent 
jurisdiction, state or federal, makes 
the administrator, as such, subject to 
suit for the tort of his agent in the 
course and scope of the agent’s em- 
ployment. National Housing Act § 1 
et seq., 12 U.S.C.A. § 1701 et seq.— 
Zins v. Justus, 299 N.W 685. 

Mo.App. Agents or instrumentalities 
of the federal government are not im- 
‘mune from suits merely because they 
‘do the work of the government, though 
‘Congress may endow a _ governmental 
corporation with the government’s im- 
munity, but question in all cases is 
whether such immunity has-been con- 
‘ferred, since immunity is not presumed. 
--Hillis v. Rice, 151 S.W.2d 717. 

The unqualified consent by Congress 
ithat Home Owners Loan Corporation 
-Bue and be sued in any court of com- 
petent jurisdiction permits such_cor- 
poration to be sued in tort. Home 
‘Owners’ Loan Act of 1933, § 4, 12 U.S. 
‘CA. § 1463. ARS Vv. Rice, 151 S.W. 
2d 717. 


N.Y.Sup. The Home Owners’ Loan 


-Corporation is an “instrumentality” of 


the federal government. Home Own- 
-er’ Loan Act of 1933, § 4 et seq., 12 
U.S.C.A. § 1463 et sed. —Home Owners’ 
Loan Corporation ‘v. McGoldrick, 29 
N.Y.S.2d.; 365, 176° Mise: © 916. 
Pa.Super.. Where Home Owners’ 
Loan Corporation in refinancing mort- 
gage debt required a satisfaction of in- 
-debtedness, and mortgagee satisfied 
mortgage of record and entered satis- 
faction on bond and delivered bond 
-and mortgage to either corporation or 
mortgagors, action of corporation in 
requiring satisfaction of indebtedness 
was in accord with publie policy.— 
Dime Bank & Trust Co. of Pittston v. 
Walsh, 17 A.2d 728, 143 Pa.Super. 189. 
Tex.Civ.App. The Home Owners’ 
Loan Act was created for the purpose 
-of supplying direct relief to home own- 
ers, with respect to home mortgage in- 
-debtedness, to refinance home mort- 
gages, to extend relief to owners of 
homes occupied by them, who are un- 
able to amortize their debts elsewhere, 
and to pay, within limits, any accrued 


taxes, assessments, necessary mainte- 
mance, repairs and incidental costs. 
Home Owners’ Loan Act of 1938, 12 U. 


PCA 28 “eek “et seq.—-Roberson v. 
Home Owners’ Loan Corporation, 147 
S.W.2da 949, error dismissed, judgment 
-correct. 

The national public purpose embodi- 


a ? accept bonds atta: 
ayment of indebtedness, witnout read-— 


ed in the Home Owners’ L 
afford relief only to. home owners, 
whether single man or woman, with or 
without dependents, owning and using 
realty in fee simple as a.home, or held 
as a homestead, and to afford benefits 
to heads of families owning and using 
property as homes. Home Owners’ 
Loan Act of 1933, 12 U.S.C.A. § 1461 
et seq.—Roberson v. Home Owners’ 
Loan Corporation, 147 S.W.2d 949, 
error dismissed, judgment correct. 
The Home Owners’ Loan Act pro- 
viding for extension of loans and liens 
on homes and homesteads by Home 
Owners’ Loan Corporation, in .accord- 
ance with laws of the state in which 
realty is located, raises no presumption 
that corporation, in exercise of its 


powers, would commit an ultra vires 
act and it was required to be pre- 
sumed, in absence of pleadings and 


proof 'to contrary, that corporation in 
extending loans duly exercised powers 


-eonferred upon it, and that debt and 


loan extended were valid obligations of 
makers. Home Owners’ Loan Act of 
1933, 12 U.S.C.A. § 1461 et seq.—Rober- 
son v. Home Owners’ Loan Corpora- 
tion, 147 S.W.2d 949, error dismissed, 
judgment correct. 
§ 79 

©.C.A.Pa. Evidence sustained finding 
that wartime shipbuilding contract be- 
tween United States Shipping Board 
Emergency Fleet Corporation and ship- 
builder, giving shipbuilder a bonus 
profit based on percentage of difference 
between estimated and actual cost of 
constructing ships, was not executed 
as result of “fraud” of shipbuilder 
and that estimated cost of construc- 
tion was openly fixed at figure sufii- 
ciently large to assure bonus for sav- 
ings at least large enough to offset 
all excess profits and war taxes which 
builder might have to pay as result 


of the contract.—U. S. v. Bethlehem 
Steel Pep Orato) 1132) 2d < 301;2 at- 
firming 23 F.Supp. 676, certiorari 


granted 61 S.Ct. 49, and U. S. Shipping 
Board Merchant Fleet Corporation v. 
poe Shipbuilding Corporation, 61 
S.Ct. 

The fact that wartime shipbuilding 
eontract, giving shipbuilder a fixed 
profit and bonus profit based on per- 
centage of difference between estimat- 
ed and actual cost of construction, re- 
sulted in entitling the shipbuilder to 
profits of approximately 20, per cent. 
of the cost of the ships constructed 
under the contract, did not render the 
contracts so unconscionable as to ren- 
der them unenforceable where the cost 
of the ships was no more than cost of 
many vther ships built for the Govern- 
ment at that time.—U. S. v. Bethlehem 
Steel Corporation, 113 F.2d 301, af- 
firming 23 F.Supp. 676, certiorari 
granted 61.8.Ct. 49, and Tass Ship- 
ping Board Merchant Fleet Corporation 
v. Bethlehem Shipbuilding Corporation, 
GL SCt, 49; 

Under wartime shipbuilding contracts 
which entitled shipbuilder to ‘receive 
cost of construction plus fixed profit, 
and bonus for savings, based on. per- 
centage of difference between estimat- 
ed and actual cost of construction, 
shipbuilder was entitled to bonus based 
on all savings, and. contracts were not 
construable as limiting bonus provi- 
sion to savings resulting from  in- 
creased efficiency.—U. S. v. Bethlehem 


Steel Corporation, 113 F.2d 301, af- 
firming 23 F.Supp. 676, certiorari 
granted 61 S.Ct. 49, and U. S. Ship- 


ping Board Merchant Fleet Corporation 
v. Moen ae Shipbuilding Corporation, 


61 8.Ct. 


eeu shipbuilding contract, un- 
der which shipbuilder was entitled to 
receive cost of construction plus fixed 
profits and bonus based on percentage 
of difference between estimated and 
actual cost, was entire, and bonus 
formed part of consideration for the 
shipbuilder’s obligation to construct 
ships.—U. S. v. Bethlehem Steel Corpo- 
yation, 113 F.2d 301, affirming 23 F. 
Supp. 676, certiorari granted 61 S.Ct. 
49, and U. S. Shipping Board Merchant 
Fleet Corporation v. Bethlehem Ship- 
building Corporation, 61 S.Ct. 49. 


an hes is eer 


8 
83. 
Ct.Cl. ‘That apieet. Serpentine: ean bel 


sued in its corporate capacity alone has 
been held, or indicated, by the Courts — 


in many cases._—First Nat. S. S. Co. v. 
Ue Si. 00 Ob. Clseoa2: 
App.D.C. Where Emergence Flee! 


Corporation was created by the Ship- 
ping Board acting under Shipping Ac 
giving board power to create corpor 
tions under District of Columbia — ‘laws. 
for purpose of operating merchant “yes - 
sels in United States commerce, anc 
providing that at expiration of ‘five | 
years-:from conclusion of war, any such 
corporation should stand dissolved, 
statutory authority was necessary fo1 
prolongation of life of Fleet Corpora 
tion, even for litigation _ burpo ae 
Shipping Act 1916, 46 U. 2 C.A. § 801 | 


seq.; D.C.Code 1929, Ate §§. Este 408. 


—U. 8S. Shipping: Board Merchant Flee t 
a : ‘ 


. S. sens 


Prrboraiion Vv. rst Nat. 
F.2d 6. 


Where Emergency Fleet on oral on 
was created by the Snippin at as 
while acting under shipping ft 
1916, and a contract was entered Mts. on 
1920 between the board, corpora tio: 
and plaintiffs respecting operation ; 
purchase of United States vess 
plaintiffs, and money which plaintiffs 
deposited under contract was alleg lyey 


provision that Fleet eee oe ld 
cease to exist did not violate plaintiff’s 
rights under Fifth Amendment. fer- 
chant Marine Act 1936, §§ a1) 20 
(a), 907, 46 U.S.C.A, §§ ap blak 
1114(a), 1246; Ue r cee le 
5; Shipping Act 1916, 46 ‘US.C.A 


801 et seq.; D.C.Code 1929, Mens 
391-419, and hi 395, 408; yer 
US. GA. §, 810n-2U" S Shipping: Board 


Nat. S. S. Co., 119 F.2d 6. 
§ &3 

App.D.C. In action ientnoee Fleet 

Corporation for damages, a complaint — ; 

alleging that in 1920 it was agreed 


part of contract, aaintitte ‘dene ted 5 
money which was to be applied on pur- 
chase price of vessels, if they wi 
bought by plaintiffs, and, if not, | r 
turned to plaintiffs, that board or. cor : 
poration subsequently insisted upon Vary 
written contract which plaintiffs wou 
not sign, and that board refused to 
return deposit stated a cause of action, 
if corporation was suable. _Merchant 
Marine Act 1936, §§ 203, 907, 46 U.S. 

Cr ASes smell ion 1246: ‘Shipping ‘Act. 1916, 
46 U.S.C.A. § 801 et seq.: D.C.Cod de. 
1929, T. 5, §§ 391-408; Merchant Mar-_ 
ine Act 1920, §§ 1 et seq., 12, 46.0.8. 

C.A. § 861 et seq., and § 871: 46 U.S. 
C.A. § 810a.—U. 8S. Shipping Board | 
Merchant Fleet Corporation ve Kirst 
Nat. S. S. Co., 119 F.2d 6. eS 


Under Merchant Marine Act of 1936 
creating a maritime commission. ‘and 
providing that United States Shipping 
Board Merchant Fleet Corporation | 
should cease to exist, delegation of au-_ 
thority to commission to defend pend 
ing actions was a proper provision for 
litigation between aggrieved persons 
and corporation then on court dockets 
and provision that United States would — 
assume obligations of corporation 
which were not then in litigation af- 
forded such aggrieved persons a sufli- 
cient remedy, “due process of law’’, 
and “just compensation” for any pri- 
vate property which had been taken 
for public use, and was consistent with 
prior passage by Congress of the Suits 
in Admiralty Act. Merchant Marine 
Act 1936, §§ 2(c), 203, 204(a), 907, 46 
U.S.C.A. §§ 862(c), 1118, 1114(a), 1246; 
U.S.C.A.Const. Amend. 5; Shipping Act 
1916, 46 U.S.C.A. § 801 et seq.; D.C. 
Code 1929, T. 5, §§ 391-419, and §&$§ 
395, 408; Merchant Marine Act 1920, 
§§ 1 et seq., 12, 46 U.S.C.A. § 861 et 
seq. and § 871; 46 U.S.C.A. § 810a,— 
U. S. Shipping Board Merchant Fleet 


rie ee 
‘Corporation w. First Nat. S. 8S. Co., 
ing F.2d 6. 

‘The Merchant Marine Act of 1936 not 
.ouly dissolved the United States Ship- 
ping Board Merchant Fleet. Corpora- 
tion, without regard to ordinary ma- 
- .chinery for dissolution under District 
of Columbia laws, and was an express 
withdrawal of consent by United States 
that action might be thereafter brought 

against dissolved corporation, but also 
- furnished ‘an exclusive forum, the Court 
of Claims, in which actions growing 
out of transactions of dissolved corpo- 
ration should thereafter be brought and 
‘in ‘which the United States, in assum- 
ing full responsibility, agreed to abide 
outcome of litigation. Merchant Mar- 
ine Act 1936, §§ 2(c), 208, 204(a), 907, 
46 U.S.C.A. §§ 862(e), 1113, 1114(a), 
1246; U-.S.C.A-Const. Amend. 5; Ship- 
ping Act 1916, 46 U.S.C.A. § 801 et 
-geq.; D.C:Code 1929, T. 5, §§ 391-419, 
and ‘§§ 395, 408; Merchant Marine Act 
mrp e $§ 1 et seq., 12, 46 U.S.C.A. § 861 
et seq., and § 871; 46 U.S.C.A. § 810a; 
.Jud.Code, §§ 24(20), 145, 28 US.C.A. 
§§ 41(20), 250 et seq.—U. S. Shipping 
- Board Merchant Fleet Corporation v. 
First Nat. S. 8. eats F.2d 6. 


Ag & § 

 -U-8.Va. The United States may it- 
self construct a hydro-electric dam in 
- navigable waters and therefore may 
constitutionally acquire a dam already 
‘puilt. Federal Water Power Act of 
, 1920, § 14, 16 U'S.C.A. § 807.—U. 8. v. 
ppalaehian WBlectric Power, Co., 61 
BSOr 29 sllUS.fout, 80. L.Nd.——, 
reversing 107 F.2d 769, affirming 23 
_ F.Supp. 83, certiorari granted 60 S.Ct. 
608, 309 U.S. 646, 84 L.Ed. 999, re- 
hearing denied 61 S.Ct. 548. 
 t.Cl. The restriction by the statutes 
of the sites of certain authorized strue- 
tures to lands acquired or hereafter ac- 
quired for park, parkway, or play- 
ground purposes excludes the use of 
and acquired for school purpoeses.— 
Loehler v. U. 8., 90 Ct-Cl. 158. 4 
 -Ct.Cl. Land dedicated to one public 
purpose may not be diverted to an- 
eae et SG, Oe shay UK OF 


- . Tex.Com.App. The state’s consent is 

- mot necessary prerequisite to purchase 
of land within state by federal govern- 
ment for any purpose it deems advis- 
able—State v. Angelina County, 150 
S.W.2d 379, 136 peraen 


-- p.cC.Mass. A contract for the sale of 
“merchandise entered into by the Sec- 
retary of War pursuant to a congres- 
gional enactment whereby purchaser 
agreed to dispose of merchandise for 
export to foreign countries only and 
that it should not be offered for sale for 
use in, nor be permitted to reach the 
local markets within, the continental 
limits of the United States, was not 
void as against public policy nor as an 
unreasonable “restraint of trade”. 40 
U.S.C.A. § 314.—U. S. v. Newbury Mfg. 
 Co., 36 F.Supp. 602. 
§ 88 


D.C.Mass. On complaints of the gov- 
ernment alleging a fully consummated 
sale of merchandise to corporation 
which had agreed to dispose of mer- 
chandise for export to foreign countries 
only and alleging breach of contract by 
sale of quantities of merchandise with- 
in the United States, the corporation 
was liable to the government for breach 
of contract.—U. S. v. Newbury Mfg. Co., 

86 F.Supp. 602. 


-Sanet 


§ 89 

 p.c.Or. Relinquishment or abandon- 
ment by the United States of a prop- 
erty right under a contract can only 
be accomplished by act of Congress.— 
U.S. v. Warmsprings Irr. Dist., 38 F. 
Supp. 239. 

§ 92 


D.C.Ky. Where levee was to be con- 
structed under federal Flood Control 
Act, if revised plans and specifications 
under which contract was to be let were 
materially different from ones on which 
hearing was held, government officer in 
charge of the matter would be at- 
tempting to act beyond his statutory 
authority and therefore an action for 
injunction was one essentially against 


UNITED STATES 

the officer in charge of the matter 
rather than against the government 
which had not consented to be sued. 
Flood Control Act of 1936, 33 U.S.C.A. 

701a et seq.—Barr v. Rhodes, 35 F. 
UPD. aoe ss 

If the Flood Control Act should be 
construed as giving government officer 
in-charge of construction of levee the 
right to let contracts on plans and 
specifications materially different from 
the one considered on the hearing held 
in court, the act would be invalid and 
therefore an action for injunction was 
one essentially against the officer in 
charge of the matter rather than 
against the government which had not 
consented to be sued. Flood Control 
Act of 1936, 33 U.S.C.A. § 70la et seq. 
—Barr v. Rhodes, 35 F.Supp. 223. 
Ct.Cl. Where one authorized to do 
so receives a bid and awards a con- 
tract but such action is subject to the 
approval of another, and that approval 
is not subsequently given, no binding 
eontract exists on which the United 
States may be required to respond in 
damages as for a’ breach.—Ship Con- 
struction & Trading Co. v. U. S., 91 
Ct.Cl. 419. 


§ 93 

Ct.Cl. The Secretary of War, and not 
the Comptroller General, was the at- 
thorized official to enter into the con- 
tract with plaintiff and to pass upon 
the question whether plaintiff was the 
lowest responsible bidder.—Graybar 
Electric Co. v. U. S., 90 Ct.Cl. 232. 

Ct.Cl. Where a representative of the 
Government, or of a Government agen- 
ey, mistakenly and without authority 
incorrectly advises a bidder that its 
bid has been accepted by the Govern- 
ment, or by such governmental agen- 
ey, it is held that the Government is 
not bound thereby; and such action 
gives the bidder, or other party, no 
rights in the premises other than 
such rights 9s may be based upon the 
action actually taken by such agen- 
ey within the legal authority of such 
agency to bind the Government.—Ship 
Construction & Trading Co. v. U. S., 91 
Ct.Cl. 419. 

Estoppel cannot be set up against 
the’ Government on the basis of an un- 
authorized representation or act of an 
officer or employee who is’ without 
authority to bind the Government.— 
Ship Construction & Trading Co. y. U. 
S.,9iCt. Cle 4:9) 


§ 94 

Where a contract was made 
by the United States Shipping Board 
Fleet Corporation in its corporate ca- 
pacity, it is held that in such action the 
Fleet Corporation, an operating agency 
of the United States Shipping Board, 
was acting on behalf of and as an 
instrumentality of the United States 
through the Shipping Board.—Ship 
Construction & Trading Co. v. U. S., 91 
Ct.Cl. 419 

The fact that a contract entered into 
by the Fleet Corporation did not state 
that the Fleet Corporation was repre- 
senting, or acting as the agent of, the 
United States does not preclude the as- 
sertion of agency in a suit arising out 
of said contract.—Ship Construction & 
Trading Co. v. U. S., 91 Ct.Cl. 419. 


Ct.Cl. 


§ 95 

C.C.A.Mass. State statutes regulating 
the letting of contracts for the con- 
struction or repair of public buildings 
or other public works on behalf. of 
counties, cities, and towns in the state 
were not applicable to contracts for 
public works let by the federal govern- 
ment. G.L.(Ter.Ed.) ¢. 149, § 29.—U. 
S. v. Conti, 119 F.2d: 652. 

Where bid for construction of frame 
dwelling at coast guard station was ac- 
cepted by the government on form of 
acceptance printed at the bottom of 
bid stating that formal contract was 
not required to be executed when such 
form was used, there existed a “bilater- 
al contract” of the same force and 
effect as if a formal contract had been 
written out and signed by the parties. 
—U. S. v. Conti, 119 F.2d 652. 

C.C.A.Pa, A provision in contract 
for bid on post office construction, that 
all disputes concerning fact questions 


“should be decided by contracting — 


ficer subject to written appeal to head 
of the department concerned, and that 


ea yun 


decision of department head must be — a 


deemed conclusive and binding, is 
valid and binding in absence of bad 
faith or dishonest disregard on_ the 
part of contracting officer—U. S. v. 
Iovacchini, 116 F.2d 345. f 
Ct.Cl. Where plaintiff claims it had 
6 years from the expiration of the 5- 
year period for which a lease had been 
made in which to bring suit, it is held 
that under sections 3732 and 3679 of 
the Revised Statutes, 41 U.S.C.A. § 11, 
and 31 U.S.C.A. § 665, no contract for 
the rental of property can be entered 
into by the Government for more than 
1 year and where a contract is made for 


a longer term of years, an option has — 


to be exercised before the beginning of 
the next fiscal year.—Brownstein-Louis 
Co. v. U. S., 90 Ct.Cl. 1, certiorari de- 


nied 60 S.Ct. 1074, 810 U.S. 632, 84. 


L.Ed. 1402. : 

Ct.Cl. Contractor entered into con- 
tract with the Government to supply all 
labor and material and to construct 
bathhouse, swimming pool, and other 
playground structures on high-school 
grounds in the city of Washington, D. 
C., and began work on the contract; 
whereupon contractor received notice 
that the Comptroller General ruled the 
contract was illegal inasmuch as the 
appropriation for the work stipulated 
that the pools, ete., should. be located 
“upon lands acquired or hereafter ac- 
quired for park, parkway, or play- 
ground purposes,” and contractor dis- 
continued work upon receipt of such 


notice. Held, the contract in questiom 
was unauthorized, illegal, and wunen- 
S5/7906 CUCTK 


forceable.—Loehler v. U. 
158 


Ct.Cl. Upon the Commissioner’s re- 
port, pursuant to the act of Congress 
directing an ‘investigation to be made 
concerning losses sustained during the 
stabilization operations of the Federal 
Farm Board in 1929 and 1930 by co- 
operative associations to which loans. 
were made for the purpose of withhold- 
ing grain from the market and for 
making advances to their members to. 
stabilize prices, it is found by the 
Court that there was no valid contract 
between the plaintiff. and the Federal 
Farm Board, as to payment: by the 
Board of storage and carrying charges 
incurred by the plaintiff and hence no 
legal or equitable obligation on the 
part of the United States to reimburse: 
Oe 1 dee pie its losses.— 
Sou akota eat Growers Ass’n vy. 
U. S., 90).Ct-Cl 222. 


Ct.Cl. Where plaintiff, under a con- 
tract with the Department of Com- 
merce, furnished a quantity of photo- 
lithographie posters for the use of the. 
National Industrial Recovery Adminis- 
tration, and received pay therefor out 
of the appropriation for ‘the National 
Industrial Recovery Administration un- 
der the Fourth Deficiency Appropria- 
tion Act for the fiscal year 1933, ap- 
proved June 16, 1933, 48 Stat. 274, it is. 
held that such contract and payment 
were legal—Columbia Planograph Co. 
v. UsS., 90 CbGhs45%: 

The contract for N. I. R. A. posters 
was clearly authorized to be made in 
the discretion and under the direétion 
of the President notwithstanding the 
provisions of the act of March 1, 1919, 
44 U.S.C.A. § 111, and the act of Web- 
ruary 28, 1929, 44. U.S.C.A. § 111a, re- 


quiring all Government printing to be 


done by the Government. Printing Of- 
fice, with certain exceptions stated in 
said acts.—Columbia Planograph Co. vy. 
WieS 5090 pCUCI AT. 

The contract for N. I. R. A. posters 
was made by the Department of Com- 
merce pursuant to authority duly dele- 
gated by the President under the dis- 
cretion vested in him by the National 
Industrial Recovery Act, 48 Stat. 195, 
and the provisions of the deficiency ap- 
propriation act under which the pay- 
ment in question was made.—Columbia 
Planogape Coy -¥.. Ul Si5.69.0) CECI biz 
change order as satisfactory, it is held 
that in the absence of any considera- 


Where contractor accepted a_ 


“given by 


act ts 


‘ f gah es Perrin ; Ef yi 
ion there was no expressed contract 


Ct.Cl. Where plaintiff entered into a 
written contract with the Government 
to furnish all labor and materials and 
to perform all work required for one 
duplicate cast from master models of 
lighting fixtures owned by the Gov- 


ernment, which were to be taken over 


and stored by the contractor, for a 
stated period, so that orders could be 
made from time to time, as needed, 
for these duplicate models, at unit 
prices named in the contract; and 
where the. specifications clearly _ set 
forth that notice to proceed would be 
special letter; and where 
contractor without notice to proceed did 
complete all of the 12 casts called 
for by the contract, but only 7 of such 
said casts were ordered by the Gov- 
ernment, for which contractor was paid 
the price agreed upon; it is held 
that the contract falls under the head- 
ing of a “wish, want, or will’? contract 
and is not enforceable because of lack 


of mutuality.—Architectural Modeling 


Come UNS 9 2-CeCl 83 
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Ct.Cl. Where plaintiff signed con- 

tract containing a provision that the 
eontract must be approved by the Chief 
of Engineers, U. Se Army, it is held 
that plaintiff waived any right it may 
have had to a standard form of con- 
tract, signed only by the contracting 
officer, and accordingly plaintiff can 
not complain of any delay caused by 
length of time required to secure the 
signature of the Chief of Engineers.— 
Orleans Dredging Co. v. U. S., 90 Ct. 
Creo oU: 

§ 97 


C.C.A.Mass. Invitation for sealed 
bids by United States for construction 
of building at coast guard station, stat- 
ing that ‘“‘bid security” in certain sum 
would be required, meant under the 
evidence, that a deposit was required 
of the bidder in order to assure the 
government of the seriousness of the 
bid, the deposit to be forfeited if the 
bidder should withdraw his bid before 
the government had accepted it, the 
phrase not being a phrase of art hav- 
ing a precise meaning in the law of 
contracts.—U. S. v. Conti, 119 F.2d 652. 

The fact that a bidder on building at 
coast guard station for United States 
made an error in his figuring did not 
afford him a valid ground for with- 
drawing his bid after its acceptance 
bv the United States.—U. S. v. Conti, 
119 F.2d 652. 


D.C.Md. - Where other bids to supply 
government arsenal with a_ motor- 
driven drilling machine were for $10,- 
112 and $12,133 for machines with pro- 
duction of only 25 per cent. and 50 per 
cent. respectively of machine offered by 
bidder for $2,953.65 because of typo- 
graphical error of manufacturer whose 
price to bidder should have been $20,- 
813 of which government was promptly 
advised shortly after acceptance of bid, 
government could not hold bidder to 
contract or collect difference between 
amount of bid and cost of procuring 
machine elsewhere.—Kemp v. U. S., 
F.Supp. 568. : 

Cé.Cl. Where contractor, in response 
to an invitation by the Bureau of Yards 
and Docks, Navy Department, submit- 
ted a bid for furnishing certain materi- 
als and performing certain work at 
the Mare Island Navy Yard, and where 
after said bid was submitted but before 
said bid was accepted, contractor dis- 
covered that it had made an erroneous 
calculation, based on a misunderstand- 
ing of a subcontractor’s proposal and 
price; and contractor thereupon re- 
quested that it be permitted to with- 
draw said bid because of said error, 
and such permission was refused by 
the defendant, and thereafter the con- 
tractor refused either to enter into a 
contract or to furnish the material 
and perform the work covered by the 
bid, it is held that the action of the 
Comptroller General in withholding 


from plaintiff out of moneys due plain- 


between the parties binding upon both, 
as to the additional work to be_per- 
: Sues ER op Son: Vanesa ole CCl, 


tiff under another, subsequent contract 
the difference between contractor’s bid 
on the Mare Island project and the next 
lowest bid was illegal.—Alta Electric 
aeane use Coniya | Unaesey oO Ct. Cl, 

Plaintiff, it is held, had the right to 
withdraw its bid and haying had this 
right could not be penalized because of 
its refusal to sign the contract or to 
perform the work or to furnish the 
material contemplated by the bid.— 
Alta Electric & Mechanical Co. vy. U. 8., 
90 Ct.Cl. 466. 

Pa.Super. Public contract with the 
United States for construction of a 
dam could only be let to the lowest 
responsible bidder after advertisement 
for proposals. 41 U.S.C.A. § 5,—Con- 
structors Ass’n of Western Pennsyl- 
vania v. Seeds, 15 A.2d 467, 142 Pa. 
Super. 59. 


§ 99 
Ct.Cl. Where the performance of the 
contract is required at a fixed date 


there is an implied contract that the 
government will do its part so as to 
render the performance of the con- 
tract possible on the part of the con- 
tractor. Worthington Pump & Ma- 
chinery Corp. v. United States, 66 Ct. 
Cl.. 230, cited.—Schmoll vy. U. S., 91 Ct. 
(Os laa bs 

Ct.cCl. While no implied contract 
arises solely from a tort, where the 
Government by a written contract re- 
quires the contractor to assume a risk 
of loss or damage occasioned by the 


natural consequences of a_ specified 
cause, the Government reciprocally 
and impliedly assumes an obligation 


not to interfere in such a way as to 
increase the hazard of the risk so as- 
sumed.—W. HE. Callahan Const. Co. v. 
WSs Ob CECII OS So ‘ 
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C.C.A.La. When contractor . default- 
ed in the performance of his contract 
with the United States by filing a peti- 
tion in bankruptcy, the rights of the 
United States and the liabilities of the 
contractor’s surety under the contract 
immediately became fixed.—Continental 
Casualty Co. v. U. S., 113 F.2d 284, af- 
firming U. S. v. Continental Casualty 
Co., 29 F.Supp. 598. 

Surety was liable to the United 
States under contract for the actual 
damages sustained by the United 
States because of contractor’s breach 
of the contract, unless the United 
States, by its failure immediately to 
eonsent to progress payments to the 
surety for completion of the work aft- 
er default, repudiated the contract.— 
Continental Casualty Co. v. U. S., 113 
¥W.2d 284, affirming U. S. v. Continental 
Casualty Co., 29 F.Supp. 598. 

A letter by an agent of the United 
States to contractor’s surety after 
contractor had defaulted in perform- 
ance of the contract, that no payments 
would be made to the surety during 
progress of the work of the surety in 
completing the contract, did not con- 
stitute a breach of the contract, so as 
to relieve surety from liability, since 
the agent had no authority to write 
that progress payments would not be 
made,—Continental Casualty Co. vy. U. 
S., 113 F.2d 284, affirming U.S. v. Con- 
tinental Casualty Co., 29 F.Supp. 598. 

C.C.A.N.Y. Under contract to fur- 
nish life-boats described as ‘Lundin 
type or an absolute equal” to United 
States, executed while appeal was pend- 
ing from decree holding that contrac- 
tor had infringed Lundin patent, and 
providing that contractor would save 
the government harmless from liability 
for use of secret processes, inventions, 
and the like, except “patented articles 
required by the government in its 
specifications’, the quoted phrase 
meant patented articles described as 
such and not articles which might be 
likely to infringe patents, and hence 
surety on contractor’s bond was lia- 
ble to reimburse government for lia- 
bility for infringement by the boats 
purchased.—U. S. v. C. M. Lane Life- 
boat Co., 118 F.2d 793. 

©.C.A.Ohio. The term “public work’’, 
as used in Heard Act requiring any 
person contracting with the United 


States for prosecution and completion 
of any public work to execute a bond, 
must be understood in its plain, obvi- 
ous, and rational sense, and includes ~ 
any work in which the United States — 
is interested and which is done for the 
public and for which the United — 
States is authorized to expend funds. — 
Bete ks ae Use a § 270,—Peterson — 
. U. S., for Use of Marsh Lum Co. 
119 F.2d 145, gear cf 
contract, entered into by the Unft- | 
ed States for the constanchlon of aeaie “< 
road roadbed and tunnel in connection — 
with relocation of railroad tracks and 
roadbed which was made necessary by _ 
federal project for flood control and ~ 
improvement of navigation on rivers z 
undertaken pursuant to agreement with 
a political subdivision of state of Ohio, — 
was a contract for prosecution of “pub- 
lic work” within the Heard Act, as 
amended, even though the oe 


fited privately owned railroad, and — 


hence bond executed by contractor who — 
received contract for construction of — 
was valid. 


the roadbed and _ tunnel 


U.S.C.A. § 270.—Peterson v. U. § 
vee of Marsh Lumber Co., 119 
C.C.A.Pa. In 


action by 


States against bidder for post office 
construction, for damages for failure 


to produce satisfactory sureties, evi- — 
dence held not to gustain findings for — 
defendant.—U. v. Iovacchini Bros., — 
116 F.2d 345. ees * 


In determining sufficiency of surety © 


.upon government performance bonds, — 


Treasury Department and its agents © 
are not compelled to extract informa- 
tion from unwilling sureties, but it is — 
surety’s duty to furnish the informa- 
tion sought promptly and without re- 
yearn v. Iovacchini, 116 F.2d — 
The sufficiency of surety offered by © 
bidder for public improvement con- 
struction is a question of fact.—U. S. 
v. Iovacchini, 116 F.2d 345. 4 
In action by United States against — 
bidder for post office construction, for © 
damages for failure to furnish suffi-_ 
cient surety, evidence held to require — 
finding of fact negativing gross mis- 
take, or arbitrary ‘action of contract- 
ing officer implying bad faith in refus- | 
ing to accept sureties offered.—U. S. v.. 
Iovacchini, 116 F.2d 345. ; 


D.C.Md. That materialman contin-— 
ued to supply materials to public © 
works subcontractor on orders preyvi- 
ously accepted, after materialman ob- 
tained information as to subcontractor’s 
possible precarious financial condition, 
without extending any unusual credit, 
would not discharge contractor and 
surety from liability on payment bond 
for materials actually supplied at rea- 
sonable prices and used.—Miller Act § 
1 et seq., 40 U.S.C.A. § 270a et seq.— 
U. S., to Use of Noland Co., v. Mary- 
land Casualty Co., 38 F.Supp. 479. 

D.C.Mo, The statute providing that 
before any contract, exceeding $2,000 
in amount, for construction of a public 
building of the United States is award- 
ed to any person, as a contractor, such 
person shall furnish to the United 
States performance and payment bonds, 
does not contemplate that a subcontrac- 


: tor shall become entitled to a perform- 

ance bond. 40 U.S.C.A. § 270a(a).—U. 
are S., for Use and Benefit of Lichter v. 
Be Henke Const. Co., 35 F.Supp. 388. 

5 D.C.N.Y. The Miller Act requiring 
eG publie building contractor to give pay- 
ns ment bond was passed for protection 
3g of those who furnish labor and materi- 

als on publie buildings. 40 U.S.C.A. § 
270b.—U. S., to Use of Kewaunee Mfg. 
- oe y. U. S. Guarantee Co., 37 F.Supp. 
‘The Miller Act requiring contractor 
- to give bond for protection of persons 
_ furnishing labor and materials in con- 
_ struction of public buildings is to be 
liberally construed. 40 U.S.C.A. § 270b. 
_—U. S., to Use of Kewaunee Mfg. Co. v. 


protection of persons furnishing labor 
and materials in construction of pub- 
lie buildings, court may resort to ex- 
trinsic facts to aid it in reaching a 
conclusion. 40 U.S.C.A. § 270b.—U. S., 
to Use of Kewaunee Mfg. Co. v. U. S. 
Guarantee Co., 37 F.Supp. 561. 
p.C.R.I. Technical rules otherwise 
protecting sureties from liability will 
not be applied in proceedings under 
the Miller Act dealing with the rights 
of persons who furnished labor or ma- 
terial on public buildings, property, or 
works of the United States. 40 U.S. 
A. §§ 270-270c, and § 270b(a).—U. 
for Use of Deane v. Rowley Const. 
JOneiae RD: 6. ‘ 
- <App.D.C. Even if the building of a 
library at Howard University, a private 
corporation, involved the extension of 
Res project previously carried on with 
-publie aid to serve the interests of the 
general public, Congress by including 
it within a ‘‘public works” program 


_ ings and works as those terms have 
been invariably. understood in statutes 
requiring security for the performance 
of contracts made with the United 
States. Emergency Relief and _ Con- 
2 ruction Act of 1932, § 201(a), 15 U.S. 
A. § 605b(a); Act Feb. 14, 1931, 46 
tat. 1159; 
National Industrial Recovery Act § 202, 
40 U.S.C.A, § 402.—Irwin v. U. S8., to 
Use of Noland Co., 122 F.2d 73. 
. That sufficient funds for the construc- 
tion of a library building at Howard 
_ University, a private corporation, were 
allocated under a section of the Nation- 
al Industrial Recovery Act authorizing 
v a program of public works projects, 
~ did not make the work involved in the 
construction contract a “public work 
of the United States” within the Miller 
Act requiring performance and pay- 
ment bonds to be furnished by per- 
sons who contract for the construction, 
alteration, or repair of any public 
building or public work of the United 
- States, and the Secretary of the Interior 
erred in requiring the general con- 
tractor to furnish bonds under the 
Miller Act. Act Feb, 14, 1931, 46 Stat. 
1159; 40 U.S.C.A. §§ 270a, 270b, Na- 
tional ‘Industrial Recovery Act, § 202, 
40 U.S.C.A. § 402.—Irwin y. U. S., to Use 
of Noland Co., 122 F.2d 73. 


_._ The purpose of the provision of the 
Miller Act, which requires a contractor 
‘ - under a public works contract with the 
ih United States to furnish performance 
and payment bonds, stating that noth- 
ing contained in that provision should 
be construed to limit the authority of 
/ any contracting officer to require a 
_ performance bond or other security 
in addition to those or in cases other 
' than cases specified, was merely to 
insure that whatever authority the Sec- 
retary of the Interior had before pas- 
sage of that act to require security in 
cases not covered thereby, was not 
taken away by anything contained 
therein, and that provision does not of 
ie itself authorize any bonds to be taken 
. under the act. 40 U.S.C.A. §§ 270a(c), 
270b.—Irwin v. U. S., to Use of Noland 
Co., 122) F.2d 73, 
Where the Secretary of the Interior 
improperly required a_ general con- 
tractor engaged to construct a library 
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building at Howard University to fur- 
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40 U.S.C.A. §§ 270a, 270b, | 
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nish performance and payment. bonds 
under the Miller Act, lack of authority 
in the secretary to require payment 
bond could be set up as a defense in 
an action on that bond, as against con- 
tention that secretary’s action was not 
subject to judicial review. 40 U.S.C.A. 
§§ .270a, 270b.—Irwin v. U. S., to Use 
of Noland Co., 122 F.2d 73, 
¢ . § 101 

U.S.N.Y. Technical rules otherwise 
protecting sureties- from Nability will 
not be applied in proceedings under the 
Miller Act dealing with the rights of 
persons who furnished labor or materi- 
al on public buildings, property, or 
works of the United States. 40 U.S.C.A. 
§ 270b.—Fleisher Hngineering & Con- 
struction Co. v. U. S., for Use and Bene- 
fit of Hallenbeck, 61 S.Ct. 81, affirm- 
ing U. 8., for Use and Benefit of Hallen- 
beck v. Fleisher Engineering & Con- 
struction Co., 107 F.2d 925, certiorari 
denied Fleisher Engineering & Con- 
struction Co. v. U. S. for Use and Bene- 
fit of Hallenbeck, 60 S.Ct. 715, 309 U.S. 
677, 84 L.Ed. 1022, vacated Fleisher 
Engineering & Construction Co. v. U. S., 
60 S.Ct. 886, 309 U.S. 693, 84 L.Hd. 
1034, certiorari granted 60 S.Ct. 886, 
309 U.S. 693, 84 L.Ed. 1034. 

C.C.A.Ala,. One furnishing materials 
to subcontractor on publie project had 
no right of action against contractor 
and_ surety on contractor’s payment 
bond, as a matter of common right, 
because of lack of contractual rela- 
tionship, unless right of action existed 
by virtue of special statutory author- 
ization. Miller Act § 2, 40 U.S.C.A. 
§ 270b.—U. S., for Use of Birmingham 
Slag Co., v. Perry, 115 F.2d 724. 

C.C.A.La.. The fact that the United 
States permitted contractor to continue 
work after period for completion had 
expired was no reason to deny the 
United States damages expressly pro- 
vided for by the contract for such an 
occurrence, in action against the con- 
tractor’s surety on the contractor’s 
bond.—Continental Casualty Co. v. U. 
S., 113 F.2d 284, affirming’ U. S. v. 
ene wh Casualty Co., 29 F.Supp. 


C.C.A.N.Y. A government subcon- 
tractor’s bond to perform subcontract 
free of all liens for labor and materials 
and to indemnify general contractor 
against all loss because of subcontrac- 
tor’s failure to do so, referred to claims 
provable under statutory bond fur- 
nished United States by general con- 
tractor, so that subcontractor and his 
surety are liable for any loss suffered 
by general contractor because of ‘such 
claims, but mere existence of general 
contractor’s liability for price of ma- 
terials furnished subcontractor is in- 
sufficient to render subcontractor li- 
able therefor on his bond, which pro- 
vided only for indemnity against loss. 
Miller Act, 40 U.S.C.A. §§° 270a-270d 
and note.-U. S. for Use of W. E. Foley 
& Bro. v, U. S. Fidelity & Guaranty 
Co., 113 F.2d 888, modifying 28 F. 
Supp. 443. 

A government contractor’s payment 
of money to corporation in satisfaction 
of its judgment on contractor’s guar- 
anty of. subcontractor’s account for 
materials furnished, extinguished con- 
tractor’s liability om his statutory 
bond to United States, and hence con- 
stituted “loss’? within subcontractor’s 
bond to indemnify contractor against 
all loss caused by subcontractor’s fail- 
ure to perform subcontract free of all 
liens for labor and materials, Miller 
Act, 40 U.S.C.A. §§ 270a-270d and note. 
—U. S. for Use of W. E. Foley & Bro. 
v. U. S. Fidelity & Guaranty Co., 113 
I.2d_ 888, modifying 28 F.Supp. 448. 

C.C.A.W.Va. Where bond furnished 
by construction company to steel com- 
pany, which had contracted with a con- 
tractor to furnish steel work on post 
office, was given to secure perform- 
ance of construction company’s con- 
tract with steel company, which was 
to be performed in Kentucky, to erect 
steel framework and payment of claims 
for labor and materials contracted by 
construction company, loss sustained 
by steel company when contractor, 


Br 


py du al 
in settling with such compa 


pany i 
claims 


because 


contract, since such loss was not rea- 
sonably within contemplation of par- 
ties when bond was executed.—Amer- 


ican Surety Co. v. Wheeling Structural 


Steel Co., 114 F.2d 237, reversing 26 
F.Supp. 395. 

The coverage of a surety bond fur- 
nished by construction company to 
steel company, which had contracted 
with a contractor to furnish steel work 
on post office, to secure performance of 


construction company’s contract with 


steel company, was not enlarged by 
reason of fact that surety instituted 
an action to have its liability under 
bond determined ; 
that contractor and steel company were 
joined as parties defendant.—American 
Surety Co. v. Wheeling Structural Steel 


Co., 114 F.2d 237, reversing 26 F.Supp. 
395: 
D.C.Md. Where materialman, in ac- 


cordance with custom to certify pay- 
ment for materials furnished to pub- 
lic works subcontractor at end of each 
month, executed certificate for certain 
month, although subcontractor 
merely promised to give note for ma- 
terials furnished, and contractor re- 
lied on certificate in making payment 
to subcontractor of amount considera- 
bly larger than amount due for such 
materials, materialman was “estopped” 
from recovering on contractor’s pay- 
ment bond for such materials, but re- 
covery would not be reduced by entire 
amount -of contractor’s payment to 
subcontractor, or by amount which 
would reduce claim to amount retained 
by contractor from 
contractor. Miller Act § 1 et seq., 40 
U.S.C.A. § 270a et seq.—uU. S., to Use 
of Noland Co. y. Maryland Casualty 
Co., 38 F.Supp. 479. ; 
Where materialman, in accordance 
with custom to certify payment for 
materials furnished to public works 
subcontractor at end of each month, 
executed certificate for certain month, 
although subcontractor had merely 
promised to give note for materials 
furnished, and contractor relied on 
certificate in making payment to sub- 
contractor of amount considerably 
larger than amount due for such ma- 


terials, certificate could not be consid- 


ered as representation that money to 
be paid by contractor to subcontractor 


on faith of certificate would be applied — 


by subcontractor to payment of ma- 
terialman’s bill for deliveries during 
subsequent month.—U. S., to Use of 
Noland Co., v. Maryland Casualty Co., 
38 E.Supp. 479. . 


In materialman’s action on payment 
bond of public works contractor, in- 
terest could not be allowed prior to 
filing of action. Miller Act § 1 et seq., 
40 U.S.C.A. § 270a et seqi—U. S., ‘to 
Use of Noland Co.,. v. Maryland Cas- 
ualty Co., 38 F.Supp. 479. 

In materialman’s action on payment 
bond of public works’ contractor, 
wherein amount of materialman’s claim 
was disputed and successfully resisted 
in part, interest was not allowed. Mil- 
Jer Act § 1 et seq., 40 U.S.C\A. § 2708 
et seq.—U. S., to Use of Noland Co., 
Vegan asualty Co., 38 F.Supp. 


D.C.N.Y. Contractor’s creditor who 
furnished money to meet pay roll on 
government construction job could not 
recover on contractor’s bond, since the 
creditor had not ‘furnished labor or 
material” in the prosecution of the 
work within statute requiring bond for 
protection of all persons furnishing 
labor or material in prosecution of the 
work. 40 U.S.C.A, § 270b.—U. S.,. for 
Use and Benefit of Dorfman y. Stand- 
ard Surety & Casualty Co. of New 
York, 37 F.Supp. 323. 

Assignee of workman performing la- 
bor tor contractor on government 
building could not recover on contrac- 
tor’s bond where assignment was not 
operative until the assignors had re- 
ceived a certain sum which sum was 
not to be awarded to the assignors. 


against construction | 
company were filed with contractor, — 
became insolvent, was not recoverable — 
under bond as damages for breach of — 


it being immaterial | 


had. 


amount due sub- . 


NS ST dae er 
J. S., for Use 
_v. Standard 
New York, 37 


urety & Casualty Co. 0 
/ -EsSupp.-.323. 7 Nay Gao 
The obligation of a surety on bond 
of contractor constructing building for 
government arises upon a contract and 
the court is not at liberty to enlarge it 
because contractor’s creditor whose 
- money was used to meet pay roll was 
in a position involving very evident 
‘hardship. 40 U.S.C.A. °§ 270a(2).—U. 
S., for Use and Benefit of Dorfman y. 
Standard Surety & Casualty Co. of New 
York, 37 F.Supp. 323. 
ner § 102 
D.C.Mass. Where plans and_ specifi- 
cations for post office disclésed pres- 
ence of rock ledge on site but. re- 
quired all trenches required for soil, 
waste, vent and drain piping to be 
excavated with bottoms. to proper 
grade and subcontractor agreed to fur- 
nish labor and material to do plumb- 
- ing and heating work in accordance 
with -plans the subcontract required 
the subcontractor to do the “excava- 
tion’ necessary including removal of 
rock and rock ledge so that recovery 
for removal of rock and rock ledge 
could not be had from the contractor 


and surety on payment bond as an 


“extra’. Act Aug. 24, 1935, § 2, 40 
U-S.C.A. § 270b(a).—U. S. for Use and 
Benefit of Davies v. Blauner Const. 
Co., 37 F.Supp. 968. 


103 
D.C.N.Y. Hote Be: whereby alleged 
subcontractors for all exterior painting 
on government building agreed to fur- 
nish all labor and principal contractor 
agreed to furnish all equipment, mate- 
rial and compensation therefor, and 
agreed to pay certain sum as contract 
price, did not create a “subcontract” 
as regards amount of alleged subcon- 
tractors’ recovery on_principal contrac- 
tor’s bond. 40 U.S.C.A. § 270a(2).—U. 
-$., for Use and Benefit of Dorfman vy. 
_ §tandard Surety & Casualty Co. of New 

' York, 37 F.Supp. ae 


§ 

U.S.N.Y. A written notice to a con- 
tractor as to labor performed on a 
housing project of the United States 
for a subcontractor with approval of 
the contractors was sufficient under the 

' Miller Act to warrant recovery by the 
one performing the labor on contrac- 
tor’s payment bond, though not sent by 
registered mail in accordance with the 
Miller Act. 40 U.S.C.A. § 270b.—Fleish- 
er Hngineering & Construction Co. v. U. 
S., for Use and Benefit of Hallenbeck, 
61 S.Ct. 81, affirming U. 8., for Use 
and Benefit of Hallenbeck v. Fleisher 
Hngineering & Construction Co., 107 
F.2d 925, certiorari denied Fleisher 
Engineering & Construction Co. v. U. 8. 
for Use and Benefit of Hallenbeck, 60 
S.Ct. 715, 309 U.S. 677, 84 L.Ed. 1022, 
vacated Fleisher Engineering & Con- 
struction Co. v. U. S., 60 S.Ct. 886, 309 
U.S. 693, 84 L.Ed. 1034, certiorari 
granted 60 S.Ct. 886, 309 U.S. 6938, 84 
L.Ed. 1034. 

C.C.A.Ala. Under statute vesting 
right of action on contractor’s pay- 
‘ment bond in materialmen who deal 
only with a subcontractor on a public 
project provided contractor is given 
written notice by registered mail or in 
any manner in which the United States 
‘marshal is authorized by law to serve 
summons, actual notice to contractor 
by ordinary mail was sufficient to en- 
title one furnishing materials to sub- 
eontractor to maintain action on con- 
tractor’s payment bond. Miller Act § 
9 40 U.S.C.A. § 270b.—U. S., for Use 


of Birmingham Slag Co., v. Perry, 
115 F.2d 724. hae 
©.C.A.La. Under’ statute limiting 


time for subcontractor’s suit on con- 
tractor’s bond given United States to 
one year after final settlement, there 
must be an unconditional and final as- 
eertainment of the amount due to con- 
stitute a ‘final settlement”. 40 U.S.C. 
A. § 270.—R. P. Farnsworth & Co. Vv. 
Blectrical Supply Co., 113 F.2d 111, 
denying rehearing 112 F.2d 150. 

So long as the United States contends 
that contractor must do something 
more and is holding back an amount, 
large or small, to secure full perform- 


ance, 


after final settlement. 40 U.S.C.A. 
270.—R. P. Farnsworth .& Co. v. Biec- 
trical Supply Co., 113 F.2d 111, deny- 
ing rehearing 112 F.2d 150. 
C.C.A.N.Y. A corporation contract- 
ing with government subcontractor to 
supply materials for work done under 
contract with general contractor, who 
guaranteed subcontractor’s account 
therefor, had right to sue general con- 
tractor on statutory bond furnished_to 
United States by him for amount due 
from subcontractor for materials fur- 
nished, without giving notice required 
by statute of materialmen having no 
contractual relationship with general 
contractor. Miller Act § 2a, 40 U.S.C, 
A. § 270b(a).—U. 8. for Use. of W. EB. 
Foley & Bro. y. U. S. Fidelity & Guar- 


anty Co., 113 F.2d 888, modifying 28 
F.Supp. 443. 
C.C.A.N.Y. Under provision of Heard- 


Act requiring materialmen’s suit in 
name of United States on eontractor’s 
bond to be brought within one year aft- 
er performance and “final settlement” 
of the contract, “final settlement” does 
not denote payment, but is intended to 
describe an administrative determina- 
tion of the amount due from the United 
States to the contractor upon the com- 
pletion of the contract. Heard Act, 40 
U.S.C.A. 270.—U. S. ex rel. Central 
Cement Finishing Co. v. Continental 
Casualty Co., 114 F.2d 1018, affirming 
U. S., for Use and Benefit of Central 
Cement Finishing Co., v. Continental 
Casualty Co., 28 F.Supp. 314. 

Where Treasury Department by let- 
ter to Comptroller General recognized 
completion of construction contract and 
authorized payment of stated amount, 
“final settlement” of the contract, with- 
in Heard Act provision requiring mate- 
rialmen’s suit to be brought upon con- 
tractor’s bond within one year of “final 
settlement,’’ occurred on date of the 
letter and not on date of actual pay- 
ment, the Budget and Accounting Act 
transferring to general accounting of- 
fice powers previously performed by 
Treasury Department not affecting such 


construction of the Heard Act. Heard 
Act, 40 U.S.C.A. § 270; 81 U.S.C.A. 
§ 44.—U.S. ex rel. Central Cement 


Finishing Co. y. Continental Casualty 
Co., 114 F.2d 1018, affirming U. S., for 
Use and Benefit of Central Cement Fin- 
ishing Co. vy. Continental Casualty Co., 
28 E.Supp. 314. 


D.C.N.Y. Evidence established that 
collapse of boilers of United States 
transport ship resulted in’ part from 
defective brick used in construction of 
the boilers by subcontractor and fail- 
ure of subcontractor to supply suffi- 
cient number of anchor bolts, so that 
the United States was entitled to re- 
cover from general contractor which 
had contract for repair of ship, and its 
surety, the amount expended by the 
United States for necessary repairs to 
boilers, and the general contractor 
could recover from subcontractor the 
amount expended for repairs by the 
general contractor and the cost of re- 
pairs made by the United States.—U. 
S., to Use and for Benefit of Foster 
Wheeler Corporation, v. American 
corey Co. of New York, 34 F.Supp. 

6. 

D.C.N.Y. The Miller Act providing 
that any person having direct contrac- 
tual relationship with a subcontractor 
but no contractual relationship express 
or implied with contractor furnishing 
payment bond shall have right of ac- 
tion on the bond on giving written no- 
tice to contractor within 90 days from 
date on which the person performed 
the last of labor or furnished the last 
of material for which claim is made, re- 
fers to contracts directly between the 
materialman and the bonded contractor, 
and does not apply to a liability to 
materialman created by agreement be- 
tween contractor and subcontractor to 
which materialman was not a party. 
40 U.S.C.A. § 270b(a).—U. S., to Use of 
Kewaunee Mfg. Co. vy. U. §. Guarantee 
Co., 37 F.Supp. 561, 


Behan ' aka 
there is no “final settlement” of 
contract within statute limiting time — 
for gubcontractor’s suit on contractor’s 
bond given United States to one year 


eG, 
Poss rh Ey ee ec eRe 
_ Even though subcontractor instructe 
general contractor which had giv 


payment bond under the Miller Act t 


retain money necessary to pay credi- 
tors of subcontractor, subcontractor’s — 
materialman which did not give no- 
tice to general contractor of claim un- 
til long after expiration of 90 days: 
after delivery of material could not 
maintain action on the payment bond, 
40 U.S.C.A. § 270b(a).—U. S., to Use of 
Kewaunee Mtg. Co. y. U. S. Guarante 
Co., 37 F.Supp. 561. eit sped nae 
Tex.Civ.App. Under the Heard Act, 
any person or company who has fur 
nished labor or material used in con 
struction of buildings for federal go 
ernment has right to maintain suit 
in the name of the United States against 
the general contractor and his bonds- 
men in the Federal District Court of — 
locality where contract is performed, — 
Heard Act, 40 U.S.C.A. § 270.—Marylan 
Casualty Co. vy. Fidelity & Casualty Co r 
147 .S.W.2d 1097, error dismissed, — 
judgment correct. er er et 
_In action against subcontractor, prin- | 
cipal contractor and principal contract- 
or’s surety for labor performed and 
material furnished in construction 0 
building for federal government. und 


‘the Heard Act, the Federal Distr 


Court had jurisdiction to adjudicate 
rights of the parties with respect to 
liability and to adjust accounts, credits, 
and offsets between principal contract- e 
or and subcontractor and to render 
judgment over against the subcontract- 
or in favor of the principal contractor 
and its surety. Heard Act, 40 U.S.C.A. | 
§ 270.—Maryland Casualty Co. y,-Fidel- 
ity & Casualty Co., 147 S.W.2d 1097, 
error dismissed, judgment correct. 
Tex.Civ.App. That contractor and 
subcontractor did not keep contract for. 
16 buildings for federal government  ~— 
and contract for 59 buildings separate : 
but treated contracts as one contrac 
for 75 buildings, provided no defens 
to action by sureties on contractor 
bond given under Heard Aet against 
surety .on subcontractors bond for 
reimbursement of money paid in obe- 
dience to a judgment rendered in 4 
Heard Act suit against contractor as 
principal and sureties in favor of w 
paid furnishers of labor and material 
to subcontractor, where treating two 
contracts as one resulted in but a_ 
slight modification of subeontractor’s — 
bond, which was waived in advance by — 
provisions of bond. Heard Act, 40 UU. — 
S.C.A. § 270.—Fidelity & Casualty Co. — 
of New York vy. Maryland Casualty Co... 
151 S.W.2d 230. MS Eaten a 
§ 108 ibe 
App.D.C. Where the Secretary of the — 
Interior improperly required general 
contractor engaged to construct a li- 
brary building at Howard University 
to furnish performance and payment , 
bonds under the Miller Act, a subcon- 
tractor’s materialman which had not — 
been paid could not maintain an action © 
on the payment bond in the name” — 
of. the United States against the gen- 
eral contractor and a nonresident sure- Avs 
ty in the District Court of the United 
States for the District of Columbia. 
40 U.S.C.A. §§ 270a, 270b—Irwin vy. 


My 


ie S., to Use of Noland Co., 122 Bi2a0) | 


‘i 


In an action brought in the name of 
the United States on a payment bond ~— 
which the Secretary of the Interior im- z 
properly required a general contractor 
engaged to construct a library building 
at Howard University to furnish under 
the Miller Act, recovery could not be 
permitted as on a private obligation 
without respect to statutes or secretary’s 
authority, where the complaint counted 
specifically on a statutory bond. 40 
U.S.C.A. §§ 270a, 270b.—Irwin v. U. 
S., to Use of Noland Co., 122 F.2d 73. 

In an action brought in the name 
of the United States on a payment 
bond which the Secretary of the In- 
terior improperly required a general 
contractor engaged to construct a li- 
brary building at Howard University 
to furnish under the Miller Act, re- 
covery could not be permitted as on 
a private obligation without respect to 
statutes or secretary’s authority, since 


of seven weeks’ wages. 
- 270a(2).—U. S., for Use and Benefit of 
Dorfman y. Standard Surety & Casual- 


contract with subcontractor 
any obligation with respect to the 


§ 110 


an action in the name of the United 
States cannot be brought on a volun- 
tary bond given to secure the perform- 
ance of a contract with the United 
States unless some federal statute au- 
thorizes it. 40 U.S.C.A. §§ 270a, 270b. 
—Irwin y. U. S., to Use of Noland Co., 
422 E20 73. 
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D.C.Md. In action under the Miller 
Act on payment bond of public works 
contractor, brought’ by corporation 
which furnished materials to subcon- 
tractor, evidence did not establish gen- 
eral course of unfair dealing between 
plaintiff and contractor or misapplica- 
tion by plaintiff of payments by sub- 


- eontractor from moneys received from 
- contractor. 


Miller Act.§ 1 et seq., 40 
U.S.C.A. § 270a et seq.—u. S., to Use 


of Noland Co., v. Maryland ‘Casualty 


Co., 38 F.Supp. 479. 
-D.C.N.Y. In action on bond given 


for protection of all persons supplying 


labor and material in construction of 
government building, evidence warrant- 
ed judgment for painters for recovery 
40 U.S.C.A. § 


ty Co. of New York, 37 F.Supp. 323. 


§ 115 
C.C.A.Ill. Where contractor which 


had a contract with the federal gov- 


ernment made no contention that its 
imposed 


time when performance should be com- 
menced, subcontractor was bound by 
eontractor’s contract with the govern- 
ment in that respect.—U. S., for Use 
of Wadeford Electric Co. v. E. J. Biggs 


Const. Co., 116 F.2d 768. 


Where contractor under its contract 
with the federal government was not 
obligated to commence performance un- 
til ten days after receipt of notice 
from the government, and the gov- 
ernment could terminate contract for 
failure to perform with diligence only 
by written notice, in absence of writ- 


ten notice concerning time when _ sub- 


eontractor should commence perform- 
ance and concerning progress required, 
subcontractor was not obligated to 
commence work at any certain time, 
and progress in any certain matter was 
not required, except that subcontrac- 
tor’s contract was required to be com- 
pleted by date stated therein or with- 
in such extended time as might be 
granted.—U. S., for Use of Wadeford 
Electric Co. v. E. J. Biggs Const. Co., 
116 F.2d 768. 

C.C.A.I]l. Where the United States 
enters into contract relation, its rights 
‘and duties therein are governed gen- 
erally by the law applicable to con- 
tracts between private individuals.— 
Brand y. Chicago Housing Authority, 
120 F.2d 786. 

C.C.A.N.Y. In contract for sale to 
United States of lifeboats, providing 
that contractor would hold the gov- 
ernment harmless for liability for use 
of inventions, secret process, and the 
like, excepting “patented articles re- 
quired by the government in its speci- 
fications”, the word ‘article’ was not 
limited to parts of boat’s equipment 
which might be patented, and did not 
exclude the boat itself, and the quoted 
phrase related to articles stated to be 
covered by a patent and ordered by 
the United States, so that United 
States should have benefit of saving 
clause unless it deliberately ordered 
a patented article and not merely an 
article which might turn out to be 

atented.-—U. S. v. C. M. Lane Life- 

oat Co., 118 H.2d 793. 

D.C.Md. Private persons or corpo- 
rations when contracting with the gov- 
ernment are held to more strict re- 
quirements than is usually the case 
with respect to private contracts, since 
such requirements obtain the force of 
law by reason of regulations of the 
various executive departments of the 
government passed pursuant to_stat- 
ute—Kemp y. U. S., 38 F.Supp. 568. 

The government must be held to the 
same general principles of equity and 
fair play in dealing with those who 
contract with it as are the contractors 


vs 


UNITED STATES 


Le ey le Peta y. U. S. 38 F.Supp. 


D.C.Mass. Where plan for construc- 
tion of post office disclosed presence of 
rock ledge on site but subcontractor 
promised to furnish labor and material 
to do plumbing and heating in_ ac- 
cordance with plans and specifications, 
and it appeared that when subcontrac- 
tor signed subcontract he knew there 
was considerable rock and rock ledge 
in or near locations where subcontract 
required excavation for piping, but 
that it was not until October 15 that 
subcontractor made any complaint 
though his laborers struck some rock 
immediately at beginning of work on 
September 25, the conduct of the par- 
ties did not warrant any conclusion 
other than that the word “excavation” 
in the subcontract was to be given its 
plain and natural meaning of hollow- 
ing out or digging out and removing 
whatever material was encountered in 
order to expose the cavity necessary to 
install the piping in accordance with 
the plans and specifications.—U. S. for 
Use and Benefit of Davies v. Blauner 
Const. Co., 37 F.Supp. 968. 

D.C.R.I. Where first delivery of 
blankets under contract for manufac- 
ture of blankets for United States was 
to be made a stipulated number of days 
after date of contract, which was re- 
duced to writing, was signed by con- 
tracting parties, and was properly filed 
in accordance with statute, time for 
first delivery was to be computed from 
date which contract bore, as against 
contention that it was not executed 
until a later date. 41 U.S.C.A. § 16.— 
Oltedale v. U. S., 39 F.Supp. 998. 

The plaintiff who contracted to man- 
ufacture blankets for United States 
was not entitled to payment ten days 
after deliveries on theory that when 
he wrote word ‘net’ on his bid ‘in 
place for designation of discount to be 
allowed for payment in ten days, he 
understood it meant that government 
was to pay ten days after delivery, 
where word “net” did not appear on 
form of bid attached to contract. and 
contract provided merely for payment 
upon submission of properly certified 
invoices or vouchers.—Oltedale y. U. S., 
39 F.Supp. 998. , 


D.C.Wash. Where contract contem- 
plated use of a definite amount of pre- 
east concrete piling in construction of 
federal building, and provided that 
overage was to be paid by government 
at $2.50 per foot additional, and that 
underage was to be deducted at rate 
of $1.50 per foot, and underage re- 
sulted from tests performed by con- 
tractor from which it was determined 
that it was not necessary to set points 
of piling at elevation minus 34 feet, 
as provided in contract, to fill requisite 
bearing value of thirty tons also re- 
quired by contract, acquiescence of en- 
gineer in charge of construction to the 
tests was not a “waiver” of provision 
requiring payment on a basis of piling 
actually used in the construction, nor 
a “waiver” of conditions in plans and 
specifications relating to method of 
driving the piling—Anderson vy. U. S., 
34 E.Supp. 490. 

D.C.Wash. Under contract for con- 
struction of post office building, cost 
of inspection which revealed defects 
was properly thrown on _ contractor. 
Tucker Act, 28 U.S.C.A. § 41(20).— 
Consolidated Engineering Co. v. U. §& 
35 F.Supp. 980. 

Ct.Cl. Where plaintiff entered into 
contracts with the Government to sup- 
ply, and did supply, flour at a unit 
price per pound, and where such con- 
tracts contained a provision that the 
price set forth therein ‘included any 
Federal tax heretofore imposed by the 
Congress which is applicable to the ma- 
terial purchased under this contract,” 
the plaintiff being the processor of the 
wheat from which the flour was manu- 
factured but did not pay the processing 
tax thereon, it is held that in receiving 
the price stipulated in the contract the 
plaintiff was not overpaid by the de- 
fendant in the amount of the process- 
ing taxes on the flour.—Ismert-Hincke 
Milling Co. v. U. S., 90 Ct.Cl. 27. 


1} 


Payment of the processing tax wa 
not a part of the consideration.—Is- 
mert-Hincke Milling Co. v. U. S., 9 
CECIN27. bs : 

Provisions of the contract which state 
conditions under which the price may 
be increased or diminished provide no 
basis for an implication that the tax 
would be reimbursed under other and 
different circumstances.—Ismert-Hincke 
Milling’ Co: 'v. U:'S., 90 ‘Ct-Cl 27, 

Where there is but one price fixed 
by the contract and no separation of 
the tax, it is held that the tax has 
been absorbed in the price and that 
the purchaser merely pays the price 
demanded.—Ismert-Hincke Milling Co. 
VOUS 90" Ct Cie 27, 

In the instant case, the contracts con- 
tained no provision that the amount 
of the tax should be refunded to the 
defendant in event the tax was held un- 
constitutional or invalid, or for any 
other reason was not paid by the plain- 
tiff, and it is held that the grounds for 
any change in the price were stated 
clearly and without ambiguity, leaving 
nothing to be inferred or implied.— 
Ismert-Hincke Milling Co. v. U. S., 90 
Ct.Cl. 27. 

That the Government was a party to 
the contracts in suit does not alter the 
ease; the fact that the defendant would 
have received the tax if it had been 
paid is entirely 'immaterial.—Ismert- 


Hincke Milling Co. v. U. S., 90 Ct.Cl. 
27. 
Ct.Cl. Plaintiff, under a contract 


with the Treasury Department, Pro- 
curement Division, agreed to furnish 
and deliver, and did furnish and deliv- 
er, approximately 30 tons of structural 
steel to be used in the construction 
of a portable grandstand. After such 
delivery, a question arose as to 6,500 
angles required for completing the 
structure. Plaintiff, though contending 
the contract did not require it to fur- 
nish these angles, nevertheless agreed 
to furnish said angles in order that 
the grandstand might be used for a 
parade, with the understanding plaintiff 
would later present a claim for pay- 
ment. Held, the contract required the 
plaintiff to furnish only the 30 tons 
of structural steel required for 300 
bents, as shown on the drawing, but 
not the 6,500 angles, also shown on 
drawing.—Williams Iron & Bronze Co. © 
y. UNSE 290. CEC bits 


Ct.Cl.. Plaintiff entered into a con- 
tract with the Government to ‘furnish 
all labor and materials, and to perform 
all work required for construction of 
foundations, etce.,’’ for the Department 
of Justice Building, Washington. 
Drawings and specifications showed the 
average length of the piles would be 
27 feet 6 inches, and on this estimated 
length of piling plaintiff made its bid. 
Tests made in accordance with the pro- 
visions of the contract revealed that 
the estimated length of 27 feet 6 inches 
was grossly in error; and only 55.5% 
of the estimated total footage was driv- 
en and of the estimated number of 
piles (10,538) 1,506 were omitted. 
Plaintiff offered a credit representing 
the estimated saving by reason of this 
difference. The matter was referred to 
the Comptroller General with a recom- 
mendation for equitable adjustment 
and. with a finding of fact by the 
contracting officer in which the con- 
tracting officer held the conditions were 
radically different from those on which 
the plans were drawn and the specifica- 
tions made and on which the plaintiff 
had based its bid. The Comptroller 
General ruled that section 193 of the 
specifications governed. In the settle- 
ment the Government deducted from the 
contract price the sum of $161,266.25, 
in accordance with the ruling of the 
Comptroller General. Held: 1. The con- 
tractor was entitled to have the con- 
tracting officer construe the contract 
and arrive at a determination of the 
facts as found by him after unforeseen 
conditions had been brought to _ his 
attention by the contractor. 2. There 
was no provision in the contract al- 
lowing the Comptroller General the 
right to construe the rights of the par- 
ties under the contract, either in fact 


rac 0 as. the en 

in conditions, article 3 of the contract, 
applies to the settlement and not the 
provisions of the specifications under 
sections 192 and 193. 4. Under the 
erroneous and unauthorized construc- 
tion of the contract by the Comptroller 
General, there was deducted as a credit 
to the Government the sum of $161,266.- 
25, whereas if the plaintiff had been ac- 
corded an equitable adjustment there 
would have been a deduction of only 
$93,089.27, or a difference of $68,176.98. 
Eee. M. Siesel Co. v, U. S., 90 Ct.Cl. 

Ct.Cl. Where the contract provided 
for the suspension of the work under 
certain circumstances, such provision 
for suspension cannot be applied to a 
direction to postpone the commence- 
ment of the work.—Schmoll v. U. S., 
StSCt. Chis 1. 

Under the contract, the contracting 
officer’s decision was final in dis- 
putes as to questions of fact but he 
was given no authority to determine 
the proper construction of the con- 
tract.—Schmoll v. U._S., -91 ‘Ct.Cl. 1. 

Ct.Cl. On May 28, 1919, plaintiff en- 
tered into a contract with the Chief 
of Engineers, U. S. Army, whereby 
certain barges and towboats, then un; 
der construction, were leased to the 
plaintiff for a term of five years, with 
option to purchase, and on May 26, 
1921, a supplemental agreement was 
entered into between the parties with 
respect to a runway and unloading fa- 
cilities, which supplemental agreement 
was complied with by plaintiff. On 
March 3, 1923, the Secretary of War, 
without the knowledge or approval of 
the Chief of Engineers, by letter ad- 
dressed to plaintiff declared the con- 
tract and supplemental agreement 
cancelled and terminated, under the 
provisions of the contract; and on 
March 25, 1923, the barges and tow- 
boats were forcibly seized and taken 
over by a representative of the United 
States Government, under instructions, 
dated March 22, 1923, from the Act- 
ing Secretary of War, without the 
knowledge of the Chief of Engineers. 
During the pendency of a suit in the 
Federal courts growing out of the 
matters described, a letter addressed 
to plaintiff dated April 27, 1923, and 
signed by the Chief of Engineers, was 
served on plaintiff, notifying plaintiff 


that the contract and supplemental 
agreement were cancelled and_ ter- 
minated, such letter having been 


signed by the Chief of Engineers at 
the direction of the Secretary of War, 
and not representing the uninfluenced 
judgment of the Chief of Engineers. 
Held, (1) the Secretary of War had 
no authority under the contract to ex- 
ercise the right conferred by the con- 
tract upon the Chief of Engineers, 
and therefore, the plaintiff was illegal- 
ly and wrongfully deprived of his 
lease and option to purchase; (2) the 
plaintiff was entitled to an uninflu- 
enced decision by the Chief of Engi- 
neers and he alone could act.—Goltra 
v. U. S., 91 Ct.Cl. 42, motion denied 
61 S.Ct. 25, modified U. S. v. Goltra, 
61 S.Ct. 487, 312 U.S. 203,985 L.Ed. 
776. 

Ct.cCl. Where plaintiff claims that in- 
ereased costs incurred in construction 
of cofferdam resulted from refusal of 
the Government to open certain bear 
traps and drop wickets to lower the 
water level, it is held that nothing in 
the contract or specifications justified 
plaintiff's presumption that such action 
would be taken by the Government, and 
that-defendant did not violate the con- 
tract when it declined plaintiff’s request 
that the dam be opened and the upper 
pool lowered until construction of the 
eofferdam was completed.—General Con- 
tracting Corporation v. U. S,, 92 Ct.Cl. 
5 


Ct.cl. Where contract did not con- 
tain any express provision as to the 
time within which the defendant should 
give notice to proceed, it is held that 
there was clearly an implied obligation 
on the defendant to give such notice 
within a reasonable time, and that the 


92 Ct.Cl. 253. ; 
117 


§ 

D.C.Md. Government was not en- 
titled to “cash discount” where cost 
of equipment received by government 
was offset by counterclaims.—Kemp v. 
U. S., 38 F.Supp. 568. 

Ct.Cl. Where contract with the Gov- 
ernment entered into on June 25, 1932, 
for the erection of certain buildings 
in connection with Veterans’ Hospital 
contained a time limit provision which, 
as extended by the contracting of- 
ficer, required that certain units 
should be completed by January 19, 
1938, and that the entire contract 
should be completed by April 19, 1933, 
and where the first mentioned units 
were completed and accepted February 
16, 1933, before the contractor stopped 
work on February 24, 1933, and the 
contract was terminated on March 7, 
1933, it is held that the deduction by 
defendant of liquidated damages for 
28 days delay from January 20, 1933, 
to February 16, 1933, in completing 
said units was in accordance with the 
provisions of the contract and was 
warranted. See Wise v. United States, 
249° US. 3615439) S'Cti0303:) 63 1. Hd: 
647,—American Employer’s Ins, haere 


Boston, Mass., v. U. S., 91 Ct.Cl. 
The liquidated damage clause in 
construction contract disappeared 


from the contract after the contract 
was terminated by the Government, 
not before-—American Hmployer’s Ins. 
eat of Boston, Mass., v. U. S., 91 Ct.Cl. 

Ct.Cl. Where plaintiff, as surety on 
the bond of a contractor who had en- 
tered into a contract with the Govern- 
ment for the erection of certain build- 
ings and certain other work for a Vet- 
erans’ Hospital, undertook to complete 
the work under the contract after the 
eontractor had notified the Government 
that said contractor was unable to com- 
plete the work and said contract had 
thereupon been terminated by the con- 
tracting officer, and where plaintiff did 
complete the work, it is held that 
plaintiff is not entitled to have returned 
to it the amount withheld by the de- 
fendant as liquidated damages.—Ameri- 
can Employer’s Ins. Co. of Boston, 
Mass. v. Us S., 91 Ct.Cl. 231. 


Ct.Cl. Where plaintiffs, contractors, 
made their bid for the construction of a 
Mississippi River levee on the basis of 
excavating and placing the necessary 
material called for to construct said 
levee, and where a portion of the ma- 
terial was excavated and placed, at 
the defendant’s direction, by another 
contractor engaged in the excavation of 
drainage ditches along part of the said 
levee, it is held that plaintiffs are en- 
titled to recover the amount deducted 
for the yardage involved._Johnston vy. 
UP Sh 9LeCtclre74: 


Ct.Cl. Where the contract provided 
that the plaintiffs, in constructing the 
“Madden Dam” across the Chagres 
River, Canal Zone, assumed risks in- 
volved in a possible flood in said river, 
it is held that under a proper con- 
struction of said contract the plain- 
tiffs should be hel@ to have assumed 
only the natural and expected con- 
sequences of such flood, and not addi- 
tional and unusual damages from such 
flood caused by acts of the Govern- 
ment and its agents.—W. E. Callahan 
Const, “Cony. Ui S54 9T- Cb. Cl, 3588. 

Ct.Cl. Where contract provided that 
the contractor would comply with the 
provisions of each code of fair compe- 
tition to which he might be_ subject, 
under the National Industrial Recovery 
Act, 48 Stat. 195, and -where after said 
act had been declared unconstitutional 
(A. L. A. Schechter Poultry Corp. v. 
United States, 295 U.S. 495, 55 S.Ct. 
837, 79 L.Ed. 1570, 97 A.L.R. 947), the 
contractor paid the prevailing scale of 
wages being paid in the community, it 
is held that under the provisions of 
the contract the Government was not 
entitled to deduct the amount of the sav- 
ings thereby effected and the plaintiff 
is entitled to recover for the amount 


¢ ee 


Be deducted.—Barnes v. U. s. 


§ 118 cp ener | 
U.S.Ct.Cl. “Federal taxes” clause of 
contract between contractor and gov- — 
ernment providing that if processing 
tax or other taxes were imposed after’ 
date set for opening of bid and made 
applicable directly upon roduction, 
manufacture or sale of supplies covered 
by contract and were paid by contrac- | 
tor, then prices named in contract — 


would be increased accordingly did not 
obligate the government to reimburse _ 
contractor for taxes which the contrac. 
tor had borne merely as a matter of aM 
contract with its subcontractors.—U. S. e2 
v. Cowden Mfg. Co., 61 S.Ct. ~411, re- 

versing Cowden Mfg. Co. v. U. S., 32) a 
certiorari granted U. S. | * 


manufacture or sale of supplies covered 
by contract and were paid by contrac- : 
tor, then price named in contract with 
government would be increased accord- — 
ingly, is that the government must ~ 
make reimbursement only for such 
taxes as the contractor has paid pur- 
suant to an obligation imposed upon ~ 
him by the statute which exacts the ~ 
tax.—U. S. v. Cowden Mfg. Co., 61 S: 
Ct. 411, reversing Cowden Mfg. Co. v. 
U. S., 32 F.Supp. , 141, certiorari — 
granted U. S. v. Cowden Mfg. Co., 61 — 
S.Ct. 24, rehearing denied 61 S.Ct. 618. — 
Where contract with United States 
to furnish suits contained a federal 
taxes clause providing that if process- 
ing tax or other taxes were imposed 
after date set for opening of bid and 
ns de applicable directly upon produc: — 
ion, . 
plies jcovered by contract” and were — 
“paid” by contractor, then prices 
named in contract would be increased 
accordingly, and to perform its con- 
tract, the contractor agreed to pur- 
chase cotton cloth, thread, and labels 
from subcontractors and contractor in 
accordance with agreement with sub- 
contractors reimbursed them for 
. 


yi 
manufacture or sale of “sup-- 


x 


amount they had paid for processing 
taxes, the “federal taxes” clause did’ 
not obligate the United States to reim- i 
burse the contractor the amount it paid’ 
its subcontractors, since the tax Ons 
the cloth, thread and labels was not 
a tax on the “supplies covered by con- 
tract”, and the taxes were “paid” by 
the subcontractors, not the contractor — 
within the meaning of the contract. 
Revenue Act 1936, § 901 et seq., 7 US, 
C.A. §§ 623, note, 644 et seq.; Agricul- 
tural Adjustment Act, 7 U.S.C.A. § 601 — 
et _seq.—U. S. v. Cowden Mfg. Co., 61 
8.Ct. 411, reversing Cowden Mfg. Co. 
v. U. S, 32 F.Supp. 141, certiorari 
granted U. S. v. Cowden Mfg. Co.. 61 
S.Ct. 24, rehearing denied 61 S.Ct. 618. 
The phrase “paid by the contractor” 
in federal taxes clause of contract with 
the United States imposing on United 
States obligation of reimbursing con- — 
tractor for processing taxes. or other 
taxes imposed after date set for open- 
ing of bid and paid by the contractor — 
on the supplies contracted for cop- 
templates payment of taxes to the 
United States in consequence of an 
obligation imposed by statute upon the © 
contractor.—U. S. v. Cowden Mfg. Co., 
61 S.Ct. 411, reversing Cowden Mfg. 
Co. v. U. S., 32 F.Supp. 141, certiorari 
granted U. S. v. Cowden Mfg. Co., 61 
S.Ct, 24, rehearing denied 61 S.Ct. 618. 
D.C.Mass. Where plans and. specifi- 
eations for post office disclosed pres- 
ence of roek ledge on site but required 
all trenches required for soil, waste,, 
vent and drain piping to be excavated 
with bottoms to proper grade and sub- 
contractor agreed to furnish labor and! 
material to do plumbing and heating 
work in aceordance with plans. the 
subcontraet required the subcontrac- 
tor to do the “excavation” necessary 
including removal of rock and rock 
ledge so that recovery for removal of 
rock and rock ledge could not be had 


§ 118 


eo from the contractor and surety on 
yt payment bond as an “extra’’. Act. 


» Aug. 24, 1935, § 2, 40 U.S.C.A. § 270 


b(a) —U. S. for Use and Benefit of 
Davies vy. Blauner Const. Co., 37 F. 
Supp. 968. 


Where contract for construction of 
post office was made and performed in 
Massachusetts, law of Massachusetts 
- was to be applied in construing the 
_ contract.—U. S. for Use and Benefit of 
_ Davies v. Blauner Const. Co. 37 F. 
Supp. 968. 

D.C.Wash. Where contract for driv- 
ing of piling for construction of fed- 
--eral building provided for payment of 
_ fixed sum with provision for additional 
amount in event of overage, or for a 
_ deduction in event of underage, and the 
specifications provided for setting of 
points of. piling at elevation minus 34 
feet and a final penetration which 
would safely support thirty tons, de- 
termination of engineer in charge of 
construction that it was not necessary 
‘to drive to full depth was conclusive of 
onflict in specifications, in absence of 
bad faith or fraud, and compliance by 
ontractor with instructions of con- 
struction engineer did not make gov- 
ernment liable for a surplus footage 
which contractor, in anticipation, had 
onstructed, or for costs of cutting the 
extra heights down to required mini- 
mum level. Tucker Act, 28 U.S.C.A. § 
po icarson v. U. S., 34 F.Supp. 


Ben: 
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- ~.C.Wash. Under contract for con- 
‘struction of post office building, where 
government never authorized extra ex- 
vation for which claim was made and 
d not approve the claim, contractor 
uld not recover therefor; particularly 
here there was testimony that extra 
xeavation was within contemplation 
of specifications. Tucker Act, 28 U.S. 
CA 41(20).—Consolidated Engineer- 
‘ing Co. v. U. S., 35 F.Supp. 980. 

“Under contract for construction of 
post office building, where there was 


Hh 


roofing was being done was not suf- 
‘ficient to charge government with the 
expense, and denial by the Secretary 
of the Treasury of claim therefor was 
‘conclusive. Tucker Act, 28 U.S.C.A. § 
- 41(20).—Consolidated Wngineering Co. 
vy. U. S., 35 F.Supp. 980. 
Where the Government has 
a contractor in the drawings 
or specifications accompanying a con- 
‘tract, through error or misrepresenta- 
tion, and as a result of this error or 
-misrepresentation the contractor has to 
- perform additional work, defendant is 
responsible and recovery can be had 
for the amount of extra work per- 
formed and no liquidated damages can 
- be assessed under the terms of the 
- eontract.—Lukens Dredging & Contract- 
ing Corporation v. U. S., 90 Ct.Cl. 184. 


a 
ae ‘: 


Ct.Cl. Where contractor, whose bid 
a had been accepted, sought permission 
< to begin work prior to the approval 


of the contract and prior to the receipt 
Pop) of the notice to proceed, and permission 
to begin work in these circumstances 
ie 7 was given “at its own. risk,’’ it is 
i held there can be no recovery for addi- 
; tional expense incurred by reason of 
suspension of the work on a “Stop Or- 
der’? on all new work, before the ap- 
_ proval of the contract.—Thomas. Warle 
Peamccsons) vy, WU, S.,.90 Ct.Cl.) 308? 


The words “at its own risk” are to 

be construed in their usual and ordi- 
nary meaning, which would be that if 
plaintiff sustained any damage by rea- 
son of commencing work before any 
- contract was made, it alone was re- 
sponsible for such damage.—Thomas 
Earle & Sons v. U. S., 90 Ct.Cl. 308. 

Ct.Cl. Where contractor was. al- 
lowed additional pay for extra work, 
on the basis of contractor’s actual cost 
plus 10 per cent. to cover overhead 
and profit, and where the extra work 
was actually performed by a _ subcon- 
tractor, it is held that under the con- 
tract the ruling of the contracting of- 
ficer that the amount allowed (10 per 
cent.) for both profit and overhead 


AP arch to, YF ee 


UNITED 
was sufficient was co 
Vor Won Sey aot Ct. Clas dn alee : 

Where an independent subcontractor 
threw out rock and soil, which defend- 
ant required the prime contractor to 
remove and do the necessary regrading 
in accordance with the specifications, it 


is held that the plaintiff is entitled 
to recover for extra work.—Schmoll v. 


8 


‘ 


WSS 91 CRC 

Ct.Cl. Where under the contract the 
contractor had 10 days in which to 
assert a claim for adjustment of 


change order, and where contractor 
did not assert such claim within the 
time limit but later filed with the con- 
tracting officer a request for addi- 
tional compensation, it is held that 
such request was not barred since 
the contracting officer entertained such 
request, passed upon it and denied it, 
thus waiving the time limit and ex- 
tending the time within which an ap- 


peal might be taken.—Thompson v. 
UU. S.,. 91. CCl. 166, 
Ct.cCl. Where contracting officer 


made and ordered a number of writ- 
ten changes in the original contract 
drawings, which also operated to 
change the specifications, and caused 
obvious inereases in the costs of per- 
forming the work, and where in deny- 
ing plaintiffs’ protests, claims, and ap- 
peals, contracting officer gave no con- 
sideration to the factual phase con- 
cerning increased costs but assumed 
the right to order changes without re- 
gard to increased costs under the pro- 
vision of paragraph 43 of the specifi- 
cations, it is held that paragraph 43 
of the specifications did not’ in any 
way limit or modify the provisions of 
article 3 of the contract in the instant 
case, which article required considera- 
tion and determination of increased 
costs resulting from such changes and 
an equitable adjustment on account 
thereof—W. BH. Callahan Const. Co. vy. 


Uz: S8.,.;91, ‘Ct.Ch 538. 
Where the contracting officer and 
the department head agreed that 


plaintitfs were entitled to pay for ex- 
tra rock excavation but the depart- 
ment head submitted the matter to 
the Comptroller General, who ruled 
that the contractor was not entitled 
to such extra pay, it is held that the 
contracting officer and not the Comp- 
troller General had the authority, un- 
der the contract, to decide whether 
the plaintiffs were entitled in the cir- 
cumstances to this extra pay.—W. E. 
eeuanan Const. Co. v. U. S., 91 Ct.Cl. 


Where, by requiring plaintiffs to con- 
struct certain fills in the manner and 
of the materialg indicated in certain 
change orders, the Government ob- 
tained better and more expensive dams 
than. the contract contemplated or 
called for, it is held that plaintiffs are 
entitled to recover the reasonable and 
necessary extra expense established by 
the evidence.—W. H. Callahan Const. Co, 
v. -U., S.,. 91 CtCl. 538. 


Ct.Cl. Where plaintiff claims that in 
the construction and maintenance of a 
cofferdam interference with the work 
was caused, first, by the fact that a 
“Chanoine weir” was not in operating 
condition and, second, that the defend- 
ant operated bear, traps and wickets 
of the dam in such a way as to cause 
plaintiff largely increased and unneces- 
Sary expenses; and where the invita- 
tion for bids required plaintiff to visit 
the site and acquaint itself with all 
available information concerning mate- 
rial to be removed and local conditions 
as to transportation, handling, and stor- 
ing of material, and where representa- 
tives of plaintiff did visit the site and 
had_ the opportunity to observe said 
conditions, it is held that the defend- 
ant is not liable for such increased ex- 
penses resulting from said interference, 
—General Contracting Corporation y. 
US S82925CrCl%. 

Where extra expense was incurred in 
rebuilding crib washed out by the cur- 
rent when bear trap was opened in the 
usual way, in order to regulate the pool 
above the dam, and where the contract 
and specifications clearly contemplated 
the manipulation of the bear traps and 


nelusive.—Schmoll 


wickets, as i i 
plaintiff was under 


post office building, such contract call- 
ing for the work to be: ‘commenced 
as soon as practicable after the date 
of receipt of notice to proceed” and to 
be “completed within 300 calendar days 
after the date of receipt of notice to 
proceed,” and where contractor on 
March 16 furnished the required per- 
formance bond, which was accepted by 
the Government on. June 4, 1935, at 
which time notice to proceed was also 
given, it is held that a reasonable time 
for the giving of the notice to proceed 
was 12 days from March 16, when 
proper bond was delivered, and that 
plaintiff is entitled to recover for the 
reasonable extra expense attributable 
to defendant’s delay of 70 days, beyond 
a reasonable time, in giving plaintiff 
notice to proceed.—Ross Engineering’ 
Conv. US. 192 CE.Clie 276351 

Where plaintiff did not protest delay 
when notice to proceed was received on 
June 6, 1935, 82 days after perform- 
ance bond was furnished, it is held that 
such failure to protest was not a waiv- 
er of any claim for increased costs oc- 
casioned by the delay.—Ross Bngineer-: 


ing Co. v. U. S., 92. Ct.Cl. 253. , 
Ct.Cl. It is always a question of fact — \ 
whether changes, or contemplated 


changes, in the drawings and specifica-- 
tions of the contract result in such un- 
reasonable delay as will entitle the con- 
tractor to recover damages measured by 
the increased expenses directly attrib- 
utable to such changes. , Levering & 
Garrigues Co, v. United States, 71 Ct.Cl. 
739 cited.—Ross Engineering Co. v. U. 
$4. 92):Ct. Cl 253). 

Ct.Cl. Where plaintiff was required 
by the Government’s contracting officer 
and consulting engineers to perform 7 
extra work not authorized by the con- 
tract, plans, and specifications, in or- 
der to eliminate a discoloration on the 
surface of the concrete called ‘sand- 
streaking,” it is held that plaintiff is 
entitled to recover for the extra- cost 
thereby incurred.—P. J. Carlin Const. 
Co. v. U. S., 92 Ct.Cl. 280. 

Ct.Cl. Under the Act of June 25, 
1938, rate following 41 U.S.C.A. § 28, - 
it is held that plaintiff is entitled to 
recover for increased labor costs as a 
result of the enactment of the National 
Industrial Recovery Act, 48 Stat. 195. 
—Cold Spring Granite Co. y. U. S., 92 
Ct.Cl. 417; Pittsburgh Plate Glass Co. 
v. U. S., 92 Ct.Cl. 423. 

Ct.Cl. Where in the construction and 
alteration of the Marine Hospital at 
Stapleton, Staten Island, it was found 
that the plans for the foundations were 
faulty, in that foundations prescribed 
by the contract. would have been insuffi- 
cient to sustain the weight to be put 
upon them; and where the contrac- 
tor, plaintiff, having called such defi- 
ciency to the attention of defendant’s | 
officials, a new, supplemental contract 
was entered into by the parties under 
which new contract plaintiff performed 
the work and furnished the materials: 
for the foundations in accordance with 
the said new contract, for which work 
and materials plaintiff was paid in ac- 
cordance with the terms of said new 
contract; and where such change in. 
the foundations caused a great amount 
of delay, during which the cost of labor: 
and materials for the work under the 
original contract as a whole advanced 
very materially, to plaintiff's damage; 
and where plaintiff was given addition- 
al time in which to complete the job. 
but was paid nothing for the said addi- 
tional cost of labor and materials; it 
is held that the plaintiff is entitled to. 
recover. Rust Engineering Co. v. Unit- 
ed States, 86 Ct.Cl. 461, cited.—Staple- 
ton Const. Co., to Use of Thos. G. Sper-. 
ling & Co., v. U. S., 92 Ct.Cl. 551. 

Where plaintiff was delayed in ecom- 
pletion of contract by failure of goy- 
ernment to release in time an old laun- 
dry building, which under the contract 


4 t is held that plaintiff is entitled to re- 


of del: i nha wit) 
e to release the laundry building; 


ver for extra overhead incurred by 


reason of said delay.—Stapleton Const. 


2 
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extra 


office 


Co., to. Use of Thos. G. Sperling & Co. 


Ct.Cl. Where the contract provided 
that the Government might make 
Changes in the work required, it is 


held, following Rust Engineering Co. 
v. United States, 86 Ct.Cl. 461, that this 
does not prevent recovery for changes 
based upon conditions which are un- 
known and materially different from 
anything contemplated by the parties 


when the contract was executed, See 
also Sobel v. United States, 88 Ct.Cl. 
149: Stapleton Construction Co. v. 


United States, 92 Ct.Cl. 551.—Herber 
a penuel Corporation y. U. S., 92 Ct. 

Where contractor delivered to the 
government a “Stipulation and Con- 
sent” in writing, executed by the con- 
tractor and its surety, which stated the 
total amount to be paid for certain 
work not to exceed a given 
amount, it is held that an agreement 
was perfected and contractor is not en- 
titled to recover for any additional 
amount.—Herbert M. Baruch Corpora- 
tioneve..U. 83.92) Ct.Cl.. 571. 

Where contractor was delayed by 
reason of the time taken by government 
in reaching a decision as to certain 
changes, and additional work incident 


thereto was necessary, it is held that 


plaintiff is entitled to recover a reason- 
able amount for daily overhead during 
the period of delay.—Herbert M. Baruch 
Corporation v. U. S., 92 Ct.Cl. 571. 
Where contractor was delayed by rea- 
son of the time taken by government to 
secure approval by the employed ar- 
chitects and the supervising architect 
of architectural materials such as~mill- 
work, painting, stone, ete., it is held 
that there was an implied contract be- 


tween the parties, when plaintiff was 


directed to proceed with the work, that 
all necessary construction details would 
be ready and furnished to plaintiff 
when required, and plaintiff is accord- 
ingly entitled to recover.—Herbert M. 
Baruch Corporation v. U. S., 92 Ct.Cl. 
Sivals 


§ 120 

D.C.Mass. Where subcontract for 
labor and material for installation of 
plumbing and _ heating in accordance 
with plans and specifications for post 
required subcontractor to do 
necessary excavation including’ re- 
moval of rock and rock ledge, even if 
principal contractor promised to pay 
subeontractor for the rock and ledge 
excavation as an extra after subcon- 
tractor started to carry out the terms 
of the subcontract, such promise 
would be without “consideration” and 
subcontractor could not recover on it. 
—U. S. for Use and Benefit of Davies v. 
Blauner Const. Co., 37 F.Supp. 968. 


Ct.Cl. Where the contract provided 
that the contracting officer might make 
changes in the drawings or specifica- 
tions of the contract but that if@®such 
changes caused an increase or decrease 
in the cost or in the time required 
for performance an equitable adjust- 
ment should be made and the contract 
modified accordingly, it was the duty 
of the contracting officer, when the 
plaintiffs submitted proof that the 
changes resulted in extra work and 
expense, to make such equitable ad- 
justment and to allow reasonable com- 
pensation; the construction of para- 
graph 43 of the specifications by the 
contracting officer and the department 
head ignored the requirements of arti- 
eles 8; 5, and 15 of the contract.—W. 
BE. Callahan Const. Co. v. U. S., 91 Ct. 
Cl. 538. 


§ 122 

C:C.A.Il]l. Where there had_ been 
general recognition by all parties of 
substantial performance by a subcon- 
tractor, contractor’s letter to subcon- 
tractor stating that though amount 
left to be done in proportion to whole 
contract was small, it nevertheless de- 


have the effect of canceling subcon- 
tractor’s contract.—U. S., for Use. of 
Wadeford Dlectric Co., v. E. J. Biggs 
Const. Co.,. 116 F.2d. 768., : 

Ct.Cl. Under the act of August 30, 
1935; .49..Stat. , 1012440, UyS.G.A.--§ 
276a—1, where there was failure to pay 
the rate of wages required by the con- 
tract, the remedy was termination of 
the contract by the Government.—Hood 
& Gross v. U. S.. 90 Ct.Cl. 258. 


Ct.cl. On May 28, 1919, plaintiff 
entered into a contract with the Chief 
of Engineers, U. S. Army, whereby 
certain. barges and towboats, then un- 
der construction, were leased to the 
plaintiff for a term of five years, with 
option to purchase, and on May ; 
1921, a supplemental agreement was 
entered into between the parties with 
respect to a runway and unloading 
facilities, which supplemental agree- 
ment was complied with by plaintiff. 
On March 3, 1923, the Secretary of 
War, without the knowledge or ap- 
proval of the Chief of Engineers, by 
letter addressed to plaintiff declared 
the contract and supplemental agree- 
ment cancelled and terminated, under 
the. provisions of the contract; and on 
March 25, 1923, the barges and tow- 
boats were forcibly seized and taken 
over by a representative of the United 
States Government, under instructions, 
dated March 22, 1923, from the <Act- 
ing Secretary of War, without the 
knowledge of the Chief of Engineers. 
During the pendency of a suit in the 
Federal courts eos out of the 
matters described, a letter addressed 
to plaintiff dated April 27, 1923, and 
signed by the Chief of Engineers, was 
served on plaintiff, notifying plaintiff 
that the contract and supplemental 
agreement were cancelled and_ ter- 
minated, such letter having been 
signed by the Chief of Engineers at 
the direction of the Secretary of War, 
and not representing the uninfluenced 
judgment of the Chief of Engineers. 
Held, (1) the action of the Secretary 
of War in cancelling the contract was 
ultra vires; (2) the action of the Act- 
ing Secretary of War in ordering the 
seizure of the fleet was a_ tortious 
act.—Goltra v. U. S., 91 Ct.Cl. 42, mo- 
tion denied 61 S.Ct.’ 25, modified U. S. 
v. Goltra, 61 S.Ct. 487, 312 U.S. 208, 
85 L.Ed. 776. 


§ 123 

D.C.Wash. Where contract contem- 
plated use of a definite amount of pre- 
east concrete piling in-construction of 
federal building, and provided that 
overage was to be paid by government 
at $2.50 per foot additional, and that 
underage was to be deducted at rate of 
$1.50 per foot, and underage resulted 
from tests performed by contractor 
from which it was determined that it 
was not necessary to set points of pil- 
ing at elevation minus 34 feet, as pro- 
vided in contract, to fill requisite bear- 
ing value of thirty tons also required 
by contract, acquiescence of engineer 
in charge of construction to the tests 
was not a “waiver” of provision re- 
quiring payment on a basis of piling 
actually used in the construction, nor a 
“waiver”? of conditions in plans and 
specifications relating to method of 
driving the piling.—Anderson vy. U. &., 
34 F.Supp. 490. 

Ct.Cl. Where contract between the 
plaintiff contractor and the Government 
provided that of the persons employed 
on the project preference should be giv- 
en to persons referred for such work 
by the United States Employment Serv- 
ice and from the public relief rolls, and 
where the United States Employment 
Service was not able to furnish a suffi- 
cient number of men qualified to carry 
on the work and the necessary number 
of men could not be obtained in ac- 
cordance with the terms of the con- 
tract, it is held that the contract car- 
ried an implied provision that the de- 
fendant would furnish the necessary 
workmen to complete the work within 
the required time, and its failure so to 


Where contract provided that provi- a 
sion as to obtaining labor from _ the 
public relief rolls might be waived — 


with the specific authorization of the — 


ry 


request had been _made.—Young-Fehl- — 
haber Pile Co. v. U. S., 90 Ct.Cl. 4. 

Where there was a further delay 
caused by a truck drivers’ strike, it is 


held that since the defendant was in | 


no way responsible for said strike, it 


is not liable for such further delay.— — 


Young-Fehlhaber Pile Co. vy. U. S.,. 
90-Ct.Cl. 4. es at ate 
Ct.Cl. Plaintiff under a contract with — 


the Navy Department manufactured 16 #, 
forced-draft blowers for use in the © 


cruisers Louisville and Chicago, then — 
under. construction. The contract pro- 
vided that all 16 blowers be delivered 


by March 1, 1929, with no penalty pro- 


ih 


vision for delayed delivery. Hight of — oa 


the blowers were delivered to the Navy | 
Yard at Puget Sound, i 
June 15, 1930, and 8 were delivered t 
the Navy Yard, at Mare Island, Cal 
fornia, 7 on August 9, 1930, and 1 0 
September 5, 1930; all of the 16 blow- 
ers having been tested and inspected by 
3 competent naval inspectors, before 
shipment, at the Boston Navy Yard, 
and the official naval stamp having been | 
placed on the machines. Upon delivery 


to the Navy Yards at Puget Sound and : 


Mare Island, respectively, blowers were 
subjected to tests and inspections which 
disclosed defects, being out of bal . 
dynamically, and having other faults, © 
all of which were officially called to the 
attention of plaintiff. After correction 
by the Navy Yard employes of dis- 
coverable defects and 
changes and repairs, the blowers were 
finally installed in the cruisers and 


and changes which were necessary to 


make them conform to the provisions 
of the contract. The plaintiff sues for 
the recovery of the amount so withheld 
Held, there was no unwarranted devia- 
tion by the defendant from the terms 


found to exist in the blowers upon de- 


Washington, 
OU 


ance — el * 


eertain other | 


of the contract and specifications in se 
remedying and correcting the defects. Rok 
or 


ing 


livery.—B. F. Sturtevant Co, v. Sy 
90sCHCK 93; : 
Changes in a manufactured article 


may not arbitrarily be made and 
charged to the contractor’s account.— 

F. Sturtevant Co. v. U. S:, 90 Ct. 
CIE 9s: 

Ct.Cl. Where performance of con- 
tract by the contractor was delayed by 
reason of the decision of the Comptrol- 
ler General that appropriated moneys 


were not available for any payments | 


under the contract, it is held that this 
delay was due to ‘an act of the Gov- 
ernment” in the meaning of article 17 
of the contract.—Graybar Electric Co, 
Vie Uses eeusel ee: 

_Ct.Cl. Where contractor, In the erec- 
tion of a post-office building, after a 
survey by representatives of the con- 
tractor and the Government as to pre- 
vailing rates of wages in the locality, 
paid the said rates of wages, with cer- 
tain increases, and likewise made an in- 
crease’ to bricklayers when so ordered 
by the Secretary of Labor, who after @ 
hearing held that all other wages being 
paid were in accordance with the pre- 
vailing rates, and where in the final 
settlement the Comptroller General 
made a deduction upon a report that 
prevailing wages had not been paid, it 
is held that such deduction was arbi- 
trary and without warrant in law.— 
Hood & Gross v. U. S., 90 Ct.Cl 258. 


§ 128 


Ct.Cl. 
| contracting officer, where the contract 
| provides that the contracting officer 
L shall decide all disputed questions aris- 

ing under the contract, are not those of 
5 an arbitrator; an arbitrator’s proceed- 
i ings and duties are judicial, or at 
a ; least semi-judicial in their nature, while 
Ba: 5, the duties of the contracting officer are 
: 


The powers and duties of the 


_ purely ministerial and involve no judi- 
“a functions.—_Silas Mason Co. vv. 
4 i Of 90 PCE. Cl 266: 

Ct.Cl. Where plaintiff contends that 
it was harassed and annoyed in the 
progress of its work due to conflicting 

he, orders issued by the contracting officer, 
it is held that all of these orders were 
reasonable and provided for-in the con- 
tract.—Orleans Dredging Co. v. U. §&., 
90 Ct.Cl. 360. ' 
The failure of the plaintiff tec make 
reasonable progress, so as to complete 
the work within the contract period, it 
is held, was due to its failure to have 
sufficient equipment with which to 
perform the work.—Orleans Dredging 
NCoww. 7s 193590; CtiCl. 360. 
Where a portion of work was relet 
' to another contractor, after the plain- 
tiff had failed to make satisfactory 
~~ progress, it is held that there is no 
material difference between the two 
contracts which would show that the 
agreement with the second contractor 
was not the same as that with the first 
_contractor.—Orleans Dredging Co. v. U. 
S., 90 Ct.Cl. 360. 
Where liquidated damages _ were 
charged against the plaintiff under ar- 
ticle 9 of the contract for failure to 
complete the work in time, it is held 
that such failure was entirely due to in- 
sufficient equipment, delay in getting 
dredges to the site of the work, and the 
' method used in performing the work 
/that caused slides, for all of which 
m7 plaintiff was responsible.—Orleans 
»’’ Dredging Co..v. U. S:, 90 Ct.Cl. 360. 
' - ~Where refusal of the contracting of- 
- ficer to permit partial payments caused 
Al plaintiff to borrow large sums of mon- 
_ + ey. it is held that such refusal was 
within the discretion of the contracting 
r officer, and the plaintiff is not entitled 
to recover for interest paid; the claim 
_ is in form for damages but in substance 
it is for interest.—Orleans Dredging Co. 
Paves 90) Ct:Cl:. 3:60. 
-  Ct.Cl. Where under a contract for 
the delivery of hay to Army post, plain- 
tiffs were required to make delivery of 
the number of tons of hay called for 
| within a reasonable time, or as needed 
by the Government, not to exceed 15 
tons a day, it is held that 6 months 
was a reasonable time for compliance 
with the contract and letters from the 
defendant to plaintiffs, asking for de- 


cial 
S., 


‘oa 


fp) 


becish livery, are sufficient to show that de- 
3 -  fendant needed the hay, and according- 
_-~—s«ily -pilaintiffs were in default.—Mueller v. 
Be US. 90 Ceci 401. 

‘ Where contract for delivery of hay 
. -. to Army post called for delivery of a 
: certain number of tons during March, 
4 ‘beginning March 15, at a rate not ex- 
of ceeding 15 tons a day, and delivery 


y schedule provided that the balance 
should be delivered at the same rate 
during April and May, effective April 
1 and May i, but contract was not 

. executed by the Government until 

March 27, it is held that plaintiffs 

were not in default when the contract- 

ing officer of the Government so de- 

‘clared on April 4, and such action by 

the contracting officer operated to 

breach the contract.—Mueller v. U. S., 

. ‘90 Ct.Cl. 401, 

di, The contract did not become effective 

until it was executed by the defendant 

on March 27 and that date operated al- 
so to extend the contract time for per- 
formance by the number of days be- 
tween March 18, when the contract was 

" forwarded to plaintiffs and March 27, 
when it was executed ‘by the defendant. 
—Mueller vy. U.'S., 90 Ct.Cl. 401. 

Where hay delivered by the plaintiffs 
ito Army post under contract complied 
with the provisions of the contract and 
with Department of Agriculture specifi- 
cations but was rejected by the Army 
thay inspector and upon analysis was 
found to comply with the specifications, 
it is held that such rejection was im- 


proper and unauthorized, and was a 
breach of the contract on the part of 
the defendant.—Mueller v. U. S., 90 Ct. 
CHr4a01t 
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§ 

C.C.A.Il]l. A contractor whose re- 
fusal to pay subcontractor was not 
based on contention that subcontractor 
failed to ecomply with provision of 
eontract requiring subcontractor to 
furnish an approval of its work from 
the federal government before the con- 
tractor would. make final 
“waived” that provision and could not 
eseape liability to subcontractor on 
that contention.—U. S., for Use of 
Wadeford Blectriec Co., v. H. J. Biggs 
Const. Co., 116 F.2d 768. 

D.C.Md, Where a contractor agrees 
to supply _a lathe to a department of 
the United States, the department is 
entitled to treat the lathe and the 
aceessories as a unit, and, if the spec- 
ifications are in fact not met with re- 
spect to any part of the contract, the 
departmert has the right to reject the 
entire order.-Kemp vy. U. S., 38 F. 
Supp. 568. 

D.C.N.Y. Government representatives 
had duty to see that government would 
not suffer loss through failure on part 
of contractor reasonably to deliver 
shelving which he had contracted to 
install in federal office building, but 
also had duty to the contractor not to 
withhold any sum from his contractual 
compensation without supporting the 
deduction by objective demonstration. 
—General Steel Products Corporation 
v. U. S., 36 F.Supp. 498. 

Ct.Cl. It was contractor’s moral du- 
ty, if not its legal obligation, when the 
foundation plans, were found to be in- 
sufficient for safe construction to advise 
the government of such insufficiency 
and request a change.—Stapleton Const. 
Co., to Use of Thos. G. Sperling & Co. 


Wie US) 92 6Ct. Cl. +551. 
: § 125 
D.C.R.I. Under contract for manu- 


facture of blankets for United States 
providing that disputes concerning 
questions of fact should be decided by 
contracting officer or his representative 
subject to appeal by contractor to head 
of department whose decision should be 
conclusive, decisions of contracting of- 
ficers were conclusive, in absence of any 
testimony indicating that their deci- 
sions were tainted by fraud or bad 
faith.—Oltedale v. U. S., 39 F.Supp. 998. 

D.C.Wash. Under contract for con- 
struction of post office building, where 
change of concrete mix involved dis- 
pute as to interpretation of specifica- 
tions, engineer’s action was binding in 
absence of appeal or showing of fraud 
or bad faith. Tucker Act, 28 U.S.C.A. 
§ 41(20).—Consolidated Wngineering 
Co. v. U.-S., 35 F.Supp. 980: 


Under contract for construction of 
post office building, where type of 
sewer manhole required was one as to 
which interpretation might differ, the 
interpretation of government engineer 
approved by assistant director of pro- 
curement was conclusive. Tucker Act, 
28 U.S.C.A. § 41(20).—Consolidated 
an Bineening, COspVneU.S., nod keep DE 


Ct.Cl. It is universally held that if 
the contracting officer’s decision is so 
palpably erroneous, arbitrary or negli- 
gent as to imply want of good faith, 
it may be impeached and set aside.— 
ae Mason Co. v. Sa 905, Chek 

Where the eontract provides that 
the contracting officer’s decisions in all 
disagreements arising out of the con- 
tract shall be final, the contractor, it 
is held, is not thereby deprived of his 
legal rights and remedies.—Silas Mason 
COW Raa Piast SI) CCWACI Ss PANG) 

Ct.Cl. Where contract provided that 
the decision of the contracting officer 
should be final on all questions of fact 
and wkere the contracting officer found 
that the plaintiff and not the Govern- 
ment was responsible for the delay in 
completion of the contract, no appeal 
having been taken from the decision of 
the contracting officer, it is held that 
the findings of the contracting officer 
were not arbitrary, unreasonable or 


payment - 


grossly erron 
$7, OLR CRT A ue ae 

Ct.Cl. The rule is well established 
that in contracts in which it is pro- 


vided, as in the instant case, that the r 


decision of the contracting officer and 


the department head shall be final and 


conclusive only as to questions of 


fact, a decision or ruling on a protest | 


or appeal which involves or is based 
upon an interpretation and construction. 
of a contract and the specifications is 
a decision on a question of law rather 
than the determination of a fact and 
does not preclude the consideration, de- 
cision, and determination by the court 
of the question in controversy, includ- 
ing the facts. W. H. Callahan Const. 
Cour yv.n0. Si 997. CrCl. 538) 

Where the contracting officer and the 
department head in construing the con- 
tract resolved all doubts in favor of the 
Government and against the plaintiffs, 
it is held that such manner and method 
of interpretation and construction were 
erroneous and wunauthorized.—W. HE. 
paelen Const..'Co. ev. US ol Cee 

Ct.Cl. Where contract provided that 
the decision of the contracting officer 
should be final and conclusive on all 
questions of fact, subject to appeal 
within 30 days to head of the depart- 
ment, and where no such appeal was 
taken and where the record does not 
disclose that the decision of the con- 
tracting officer was erroneous, it is 
held that the plaintiff is not entitled to 
recover.—General Contracting Corpora- 
tion vo USS! 92. Ct.Cieid 

Ct.Cl. Where it is shown that the 
contracting officer’s decision was not 
fair and impartial, it is held that such 
decision was not final under the terms 
of the contract.—H. W. Zweig Co. v. U. 
SF) S27CWOM 47 23 

A decision on the facts, as provided 
for in the contract, must be made by 
the Government’s contracting officer 
and not by the Comptroller General, 
who was not a party to the contract, 
and to whose decision the plaintiff had 
never agreed to submit. Sun Shipbuild- 
ing Co. vy. United States, 76 Ct.Cl. 154. 
Fock W. Zweig Co. v. U. S., 92 Ct.Cl. 

Where the contracting officer made no 
decision on the facts and made only a 
certification of his findings to the 
Comptroller General, no appeal as pro- 
vided in the contract could be taken. 
yee W.) Zweig Co. v. Ul'S:, 92" CiuCk 


Ct.cCl. Where in the _ specifications 
providing for excavation for a Govern- 
ment post office “earth” to be removed 
by the contractor is defined as “material 
which it is practicable to remove and 
handle with pick and shovel or by hand 
or to loosen and remove with a power 
shovel,” and where it is shown by the 
evidence that the excavation was done 
in winter, when the ground was frozen, 
and the mater‘al which had to be re- 
moved consisted of boulders, dirt, de- 
bris, timbers, and junk, all of which 
was frozen together and could not be re- 
moved except by blasting; it is held 
that the decision of the contracting of- 
ficer, holding that the material removed 
came within the specifications as to 
“earth,” Was grossly erroneous and 
shows such bias and prejudice as to 
be purely arbitrary and to imply bad 
faith, and should accordingly be disre- 
garded.—Herbert M. Baruch Corpora- 
tion, v.) WU. S8i° 920 ChClh 5742 


§ 126 
Ct.Cl. Where the execution of the 
contraet implied an agreement by the 


government to acquire title to the 
premises, or at least control of the 
premises upon which the _ buildings 


were to be erected, it 
failure to do so, causing a delay in 
starting the work, operated as a 
waiver of the time limit of the con- 
tract.—Schmoll y, U. S., 91 Ct.Cl. 1. 
Where the contract implied that one 
notice to proceed with the work and 
only one would be given, and when 
by reason of its own fault and negli- 
gence defendant attempted to segre- 
gate the work to be done under the 
contract and to serve notices differing 


is held that 


amp tana i Covey. Us: 


\ 
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as to the date of completion, it is held 
defendant again violated the contract. 
.—Schmoll v. U. S., 91 Ct.Cl. 

Ct.Cl. Where plaintiff, a manufactur- 
er of clothing, agreed to deliver to the 
Government a certain number of coats 
within an agreed period at stipulated 
intervals, and where there was delay 
in delivery for which the Government 
deducted an amount representing liqui- 
dated damages, it is held that evidence 
adduced does not establish that such 
delay was due to the Goverriment’s fail- 
ure to make prompt inspection of coats 
manufactured and tendered for inspec- 
tion and acceptance.—Navytone Co. v. 
UreS= 940 Ct. Cle. 220; 

Ct.Cl. Where plaintiffs did not com- 
ply with the provisions of the contract 
requiring contractor within ten days 
from the beginning of any delay to no- 
tify the contracting officer in writing of 
the causes of said delay, and stipulat- 
ing that the findings of the contracting 
officer, after investigation, should be 
final, it is held that plaintiffs are not 
entitled to recover for liquidated dam- 
ages deducted for such delay.—John- 
ston v. U. S., 91 Ct.Cl. 274. 

Ct.cl. Where plaintiff, contractor, en- 
tered into a contract with the Govern- 
ment to construct radio towers in the 
Canal Zone, and where there were de- 
lays in completing the work due to fail- 
ure on the part of the Government 
to make promptly certain inspections, 
for which delays the plaintiff was duly 
compensated, and where there were oth- 
er delays due to certain changes in 
the contract for which plaintiff was 
duly compensated and the time limit 
was duly extended, and where there 
were still further delays for which liq- 
uidated damages were assessed, upon 
the facts shown it is held: Delays in 
completing the contract were caused by 
the plaintiff and the defendant was in 
no way responsible for any delays for 
which liquidated damages were as- 
sessed.—H. B. Nelson Const. Co. v. U. 
SSA CL.CLUATE: : 

There was no misrepresentation on 
the part of the Government as to condi- 
tion of the site for construction of 
radio towers in the Canal Zone nor any 
failure to disclose facts known to the 
Government.—H. B. Nelson Const. Co. 
TW gis OdoG- Cl 27 6; 

Whatever changes were made in car- 
rying out contract for construction of 
radio towers in the Canal Zone due 
to subsurface conditions, were carried 
out in strict conformity with the 
terms of the contract; a fair and rea- 
sonable compensation for the extra 
work was allowed, and a_ reasonable 
extension for the completion of the 
contract was made.—H. B. Nelson Const. 
OoOneve Us. S594 CECH “47.6. 

Ct.cl. Where plaintiff, contractor, en- 
tered into a contract with the Govern- 
ment to erect certain structures at the 
Naval Radio Station, Canal Zone, it is 
held that the facts show the Govern- 
ment complied strictly with the terms 
of the contract and plaintiff was not 
delayed by any act of the Government 
for which plaintiff was not allowed an 
extension of time and an increase in 
the contract price, and consequently 
plaintiff is not entitled to recover for 
the liquidated damages properly as- 
sessed under the contract.—H. B. Nelson 
Const. Co. v. U. S., 91 Ct.Cl. 488. 

Ct.Cl. Where contracting officer 
failed to give instructions promptly, 
within a reasonable time, as to the use 
of certain material and the method of 
construction, and where such failure 
resulted in delay in the construction of 
the Left Ridge Dam, it is held that 
plaintiffs are entitled to recover.—W. 
BE. Callahan Const.; Co.:v. U. S.,,91 Ct. 
Cl. 538.) 

Where contracting officer considered 
and decided on their merits protests by 
plaintiffs not made within time limit 
fixed by contract, it is held that such 
action on the part of contracting offi- 
cer constituted a waiver of the time lim- 
itation provision—W. E. Callahan 
Const. Co. v. U. S., 91 Ct.Cl. 538. ; 

Ct.C€l. Where plaintiffs entered into 
a contract with the Government, in the 
fall of 1917, to deliver certain articles 


a at , ened - 


ave a 


at ext ee ee) 
- _ UNITED STATES 
to be used by the Army, and where the 
time of delivery was made the essence 
of the contract by providing a bonus 
over and above the price stated in the 
contract if the articles were delivered 
at the times stated therein, one-half in 
December 1917, and the balance in Jan- 
uary 1918, and where the contract was 
partially completed and ‘deliveries were 
made in December and January, where- 
upon the stipulated bonus was paid 
on the articles so delivered; and where 
on account of extremely severe weath- 
er from the middle of December to the 
middle of February, railroad and water 
transportation was greatly impeded and 
factories were unable to operate, and 
deliveries were rendered impossible; it 
is held that plaintiffs were without 
fault for delays caused by said unusual 
conditions and said plaintiffs are en- 
titled to recover.—Carmel vy. U. S., 
CECI 395: 
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D.C.D.C. Under contract with gov- 
ernment for delivery by contractor of a 
quantity of cement “as required, with- 
in ninety (90) days of receipt of order’, 
where government breached contract by 
failure within the 90-day period to or- 
der delivery of more than a small por- 
tion of the cement contracted for, con- 
tractors were not required to make ten- 
der of delivery. in order to place gov- 
ernment in default.—Steiner v. U. S., 36 
F.Supp. 496. 

Ct.Cl. Where it was provided in the 
eontract that the Government would 
furnish all the cement used in con- 
structing the dam, and where by rea- 
son of failure of a shipment of ce- 
ment to arrive on time it was necessary 
for the Government to supply cement 
from its stock in warehouse, it is held 
that the Government was not author- 
ized mor entitled to make an extra 
charge for storage and the plaintiffs 
are entitled to recover such extra 
charge.—W. BH. Callahan Const. Co. vy. 
Us Ss Sane CIN 5s 8! 

Ct.Cl. Where the only penalty pro- 
vided in the contract for failure to com- 
ply with the applicable code issued un- 
der the N. I. R. A, 48 Stat. 195, was 
cancelation of the contract by the Gov- 
ernment, and where no attempt was 
made or right claimed to cancel the 
contract because plaintiff, after it com- 
menced work, paid the prevailing rate 
of wages rather than the invalidated 
code rate, it is held that plaintiff is en- 
titled to recover amount improperly 
deducted in final settlement after com- 
pletion of the contract in accordance 
with its terms. Hood & Gross v. Unit- 
ed States, 90 Ct.Cl. 258 cited.—Barnes 
Ve Uen Sad2e Ct Cl132. 

Ct.Cl. Where the contract provided 
that all labor issues arising under the 
contract which could not be satisfac- 


_torily adjusted by the contracting offi- 


cer should be submitted to the head of 
the department, and where the contract- 
ing officer and the head of the depart- 
ment held and decided upon the joint 
protest and appeal of the plaintiff and 
the prime contractor that, upon the 
facts, the plaintiff was not excused from 
the imposition of the penalties under 
the provisions of the contract, it is held 
that the evidence does not establish that 
these decisions were erroneous and 
plaintiff is not entitled to recover.—In- 
est Engineering Co. v. U. S., 92 Ct. 
Cl : 

Ct.Cl. Where, under the terms of the 
contract, labor was taken from the re- 
lief rolls, and where the proof shows 
that the labor so obtained was average 
relief-roll labor, and there is no show- 
ing that any rules and regulations were 
enforced which the contractors did not 
know about in advance or that the la- 
bor was of a quality below that the con- 
tractors had a right to expect, it is 
held that the plaintiffs are not entitled 
to recover under the provisions of the 
Act of July 23, 1937, 28 U.S.C.A. § 250- 
b.—Seeds v. U. S., 92 Ct.Cl. 97, certio- 
rari denied 61 S.Ct. 731, 312 U.S. 697, 
85 L.Ed. —. 

Ct.Cl. Where surety on contractor’s 
completion bond undertook to complete 
the contract when contractor became 
bankrupt, and contractor’s right to pro- 
ceed had been thereupon terminated by 


3 duds ee a S ettap 
eg rt 
the Government; and where a supple- | 
mentary agreement between the sure- — 
ty, plaintiff, and the Government was 
entered into whereby the Government 
agreed that the surety should complete: — 
the contract under the original contract,. 
that payments as authorized’ therein: 
should be made direct to the plaintiff 
for work performed thereunder, and 
that any amounts retained from pay-  ~ 
ments made to the original: contractor 
should be made to the surety after de- 
ducting the amount of any damages 
suffered by the Government;. and | 
where the plaintiff thereupon did com- 
plete the work in accordance with the 
terms of said contract and agreement; 
it is held that the plaintiff (surety) is 
entitled to recover the amount of re- 
tained percentages earned: under said 
contract and agreement, and withheld 
by the Government as due by the orig- _ 
inal contractor on two other contracts. 
on neither of which the plaintiff herein 
was surety.—U. S. Fidelity & Guaranty 
Co. v. U. S., 92 Ct.€l. 144, Sy 
29 


§ Ni ha 
C.C.A.Mass. In action by United Ay 
States. for excess costs occasioned by | 
contractor’s refusal to take over work 
and prosecute construction contract to — 
completion, liability of defendant con- 


contract price.—U.. S, v.. Conti, 119 F.. 
2d 652 < 


D.C.Wash. Where contract for driv- 
ing of piling for construction of fed- 
eral building provided for payment of 
fixed sum with provision for additional | 
amount in event of overage, or for a. db 
deduction in event of underage, govern- 
ment’s final settlement with. contractor 
and its acceptance of building barred, 
in absence of fraud, recovery from con- 
tractor based upon an overestimate of : 
actual footage. Tucker Act, 28 U.S.C.. 


A. § 41(20).—Anderson ¥. U:. Si, 34 FL 
Supp. 490. ef 
§ 130 cee 

D.C.Cal. In action against United 


States for amount due under -contract 
for sale of pumps, wherein government 
claimed deduction from purchase price 
on ground of delay in delivery, gov- 
ernment’s admission that such delay — 
was not a contributing factor in caus- 
ing delay in placing pumps in use did © 
not foreclose possibility of damage to — 
the government in other respects as. — 
basis for deduction.—Byron. Jackson ~—— 
Co. v. U. S., 35 F:Supp. 665;. ee 

The federal government in an ac- 
tion brought in its own courts would 
not be governed by progeedural rules *, 
binding on private citizens of the same — 
state or even on citizens of different. 4 
states who seek redress before the fed- 
eral courts, as respects enforceability” 
of contract provision for liquidated 
damages.—Byron Jacksen Co v. U. 
35 F.Supp. 665. : 

D.C.R.I. Evidence relating: to plain- 
tiff's delinquent deliveries of blankets. 
under contract for manufacture of blan- — 
kets for United States established that 
delays were not caused by acts of the 
government but were due largely to 
plaintift’s lack of working. capital, so as. 
to entitle government to liquidated 
damages provided for by contract in 
case of delay in delivery.—Oltedale y. 
USa.39) ESupps 99st 

Ct.cCl. Where neither the eontractor 
nor the defendant was the sole cause of 
delays, and where the delays for the 
greater part were caused. by additional. 
work required by the defendant, which. 
the contractor in part performed at an 
agreed price, it is held that the con- 
tractor is not entitled to recover for 
additional overhead as such.—Schmoll. 


v. U.S ped Clem OY ek sale 
Where contract provided that con- 
tractor ° should without additiona) 


charge furnish all facilities, labor and 
material for tests reqnired by the in- 
spectors and that special full size, and. 
performance tests should be as _ de- 
scribed in the specifications, it is heldi 
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that contractor is entitled to recover 

. for a special and performance test not 

Ss described in the specifications.—Schmoll 
RoR teu od CL.Cl yd. 

Ct.Cl. The defendant, it is held 
hie ould not postpone the commencement 
J of work so as to make impracticable 
the performance of the contract within 
the time specified therein and then in- 
sist on liquidated damages because the 
contract had not been performed as 
originally stipulated.—_Schmoll v. U. &., 

he ered Ct. Ole 1. 

‘ Where a provision of the contract 
_ provides for an apportionment of liqui- 
dated damages when part of the build- 
ings are completed within the time 
specified and part are not» so com- 
pleted, it is held that such provision 
has application only where a specified 


remains a valid part of the contract; 
such provision cannot apply unless it 
is first found and held that the defend- 
‘ant is entitled to liquidated damages.— 
Schmoll v. U. S., 91 Ct.Cl. 1. 

+ Ct.Cl. The assessment of liquidated 
- damages for the failure to complete the 
first unit was within the terms of the 
contract with government and was due 
when plaintiff as surety undertook to 
complete the. contract work.—American 
_ Employer’s Ins. Co. of Boston, Mass., 
Pyne 94 OtiCl 231; 


 Gt.Cl. Where plaintiff on September 
4, 1935, submitted a bid to the Soil 
‘ - ‘Conservation Service of the Department 
_ of Agriculture to make certain aerial 
photographs, and on September 20, 
_ 1935, a telegram was sent to plaintiff 
stating that his offer was accepted and 
- that a formal contract and performance 
‘bond would be sent him for execution 
and return for completion by the De- 
partment, but that said telegram was 
“your authority to proceed with work 
immediately’; and where plaintiff re- 
ceived from defendant a formal contract 
which plaintiff signed on October 18, 
1935, and returned to the department on 
- October 21, 1935; and where said con- 
tract was signed by defendant on No- 
vember 5, 1935, and returned to plain- 
tiff on November 26, 1935, the plaintiff 
meantime having proceeded with the 
work and incurred certain expenses in- 
_ cident to the work prior to the receipt 
of the signed contract, it is held that 
the date of November 26, 1935, on which 
said signed contract was received by 
plaintiff, was the date of award, from 
which liquidated damages, if any, were 
to be assessed in accordance with the 
Paeeecne of the contract—Holmberg v. 


Seed lee CrCl.) 501. 
§ 132 
C.C.A.Idaho. Where contracts’ en- 


tered into between April 22, 1935, and 
November 20, 1935, for sale of pork 
and pork products to agencies of the 
United States, provided that prices 
“hid herein include any federal tax 
heretofore imposed by Congress which 
is applicable to the materials on this 
‘bid’ and seller did not pay process- 
ing taxes imposed by Agricultural Ad- 
justment Act which was subsequently 
declared unconstitutional, the United 
States could not recover from seller 
& ‘an amount equal to the processing 
h taxes which Agricultural Adjustment 
24 Act imposed on the pork and pork 
Be 2 2 products covered by contracts on 
theory that the seller had been over- 
paid by the amount of such _ taxes. 

; Agricultural Adjustment Act, 7 U.S. 
‘ iC.A. § 601 et seg.—U. S. v. Hagan & 

4 ‘Cushing Co., 115 F.2d 849. 

D.C.N.Y. If it were assumed that 
shelving installed in federal office build- 
ing was not in accordance with war- 
raid ranty to be implied from submission of 
ia bid based on specifications, the United 
States had right to accept delivery and 
to pay the contract price, less the dif- 
ference between value of the shelving 
ag delivered and the shelving’ as con- 
tracted for.—General Steel Products 
Corporation v. U. S., 36 F.Supp. 498. 

D.C.Wash. Under contract for con- 
struction of post office building, where 
samples for certain materials were first 
approved but were later rejected by the 
government, deduction for the rejected 
materials was properly made, since ten- 


time for completion of the buildings - 


UNITED STATES 
tative approval did not dispense with 
necessity that materials comply in all 
respects with the specifications. Tucker 


Act, 28 U.S.C.A. § 41(20).—Consolidated 
oy Gunna Co. v. U, S., 35 F.Supp. 
0. 


Where contract for construction of 
post office building contemplated prog- 
ress payments but specifications stated 
specifically that no partial payment 
would be made on work not satisfac- 
torily executed in place, withholding 
of payments until work had received 
final approval was authorized, and con- 
tractor could not claim interest on 
payments withheld until final approval. 
Tucker Act, 28 U.S.C.A. § 41(20).— 
Consolidated. Hngineering Co. v. U. S., 
35 F.Supp. 980. 

Ct.Cl. Where plaintiff executed a 
voucher for final payment in accordance 
with the terms of the contract, but 
before such execution had notified the 
contracting officer, representing the de- 
fendant, that it would ask additional 
compensation on account of delay, it is 
held in the circumstances of the case 
plaintiff was not barred from recover- 
ing damages by the signing of the 
voucher.—Young-Fehlhaber Pile Co. v. 
U..S.,; 90 Ct.Cl. 4. 
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U.S.N.Y. Under the Miller Act deal- 
ing with the rights of persons who fur- 
nish labor or material on public build- 
ings, property, or works of the United 
States, a requirement which is clearly 
made a condition precedent to the right 
to sue must be given effect, but, in 
determining whether a provision is of 
that character, the Miller Act must be 
liberally construed so as to accomplish 
its purpose. 40 U.S.C.A. §  270b.— 
Fleisher Engineering & Construction 
Co. v. U. S., for Use and Benefit of 
Hallenbeck, 61 S.Ct. 81, affirming U. 
S. for Use and Benefit of Hallenbeck vy. 
Fleisher Wngineering & Construction 
Co., 107 F.2d 925, certiorari denied 
Fleisher Engineering & Construction 


Co. v. U. S. for Use and Benefit of 
Hallenbeck, 60 S.Ct. 715, 309 U.S. 677, 
84 L.Ed. 1022, vacated Fleisher En- 


gineering & Construction Co. v. U. S., 
60 S.Ct. 886, 309 U.S. 693, 84 L.Ed. 
1034, certiorari granted 60 S.Ct. 886, 
309 U.S. 693, 84 L.Md. 1034, 


The provision of the Miller Act that 
notice to contractor by one furnishing 
labor or material on public buildings, 
property, or works of the United States 
shall be served by mailing by regis- 
tered mail, postage paid, or in any 
manner in which the United States 
Marshal is authorized by law to serve 
summons, is intended to assure receipt 
of the notice, and not to make the 
described method “‘mandatory” so as to 
deny right of suit when the required 
written notice within the specified time 
has actually been given and received. 
40 U.S.C.A. § 270b.—Fleisher Hngineer- 
ing & Construction Co. y. U. S8., for 
Use and Benefit of Hallenbeck, 61 S.Ct. 
81, affirming U. S., for Use and Benefit 
of Hallenbeck v. Fleisher Engineering 
& Construction Co., 107 F.2d 925, cer- 
tiorari denied Fleisher Engineering & 
Construction Co. v. U. S. for Use and 
Benefit of Hallenbeck, 60 S.Ct. 715, 309 
U.S. 677, 84 L.Ed. 1022, vacated Fleish- 
er Hngineering & Construction Co. v. U. 
S., 60 S.Ct. 886, 309 U.S. 693, 84 L.Ed. 


1034, certiorari granted 60 S.Ct. 886, 
309 U.S. 693, 84 L.Wd. 1034. 
C.C.A.W.Va. Where steel company, 


which had contracted with contractor 
to furnish steel work on post office, 
contracted with construction company, 
which was to erect steel framework, to 
ship steel to construction company “in 
sequence’, and steel company did not 
make shipments “in sequence’, and 
construction company acquiesced in 
steel company’s departure from eon- 
tract, surety on bond given by con- 
struction company to secure perform- 
ance of its contract with steel com- 
pany could not, as assignee of con- 
struction company or by way of sub- 
rogation, recover from steel company 
damages for deviation from contract. 
—American Surety Co. v. Wheeling 
Structural Steel Co., 114 F.2d 287, re- 
versing 26 F.Supp. 395. 


: 2 Wr eetiee § 4 
C.C.A.I1]. Evidence, 


controvertible fact that 


ize itself with character of work done 


by subcontractor, recognized that sub- | 


contractor’s contract had been sub- 
stantially performed and that officials 
of the War Department in discharge 
of their official duties gave similar 
recognition showed that subcontractor 
substantially performed its contract 
with contractor which had a contract 
with the federal government.—U. &., 
for Use of Wadeford Electric Co., v. 
BH. J. Biggs Const, Co., 116 F.2d 768. 

Where the reviewing court found 
against contentions that subcontractor 
failed to commence work as provided 
by its contract with contractor and 
that subcontractor did not substantial- 
ly perform its contract within time 
specified or as extended, damages al- 
legedly sustained by contractor because 
of subeontractor’s failure to commence 
work as required and to perform its 
contract substantially were improper- 
ly deducted from subcontractor’s claim 
against contractor.—U. S., for Use of 


Wadeford Hlectric Co., v. B. J. Biggs 
Const. Co., 116 F.2d 768. 
C.C.A.N.Y. A government  subcon- 


tractor, agreeing with general con- 
tractor to furnish all materials, fix- 
tures, machinery, ete., for plumbing 
and mechanical work, impliedly prom- 
ised to pay for material used by sub- 
contractor in work, so that his failure 
to pay therefor constituted breach of 
contract with general contractor.—uU. 
S. for Use of W. H. Foley & Bro. v. 
U. S. Fidelity & Guaranty Co., 113 F. 
2d 888, modifying 28 F.Supp. 443. 

A government subcontractor, repeat- 
edly refusing to do certain work on 
ground that it was not covered by his 
contract, with knowledge that general 
contractor was undertaking to do it, 
and never suggesting that general con- 
tractor had no authority to provide 
labor and materials therefor until he 
obtained architect’s certificate, required 
by subcontract as condition precedent 
to general contractor’s privilege of do- 
ing work himself and deducting cost 
from money due subcontractor, waived 
such condition, and such waiver was 
binding on subcontractor’s surety.— 
vw S. for Use of W. HE. Foley & Bro. v. 
U. S. Fidelity & Guaranty Co., 113 F. 
2d 888, modifying 28 F.Supp. 443. 

D.C.N.Y. Subcontractor which  in- 
stalled boilers on United States trans- 
port ship and was. liable to general 
eontractor for cost of repairs which 
became necessary because of defective 
brick used in construction of the boil- 
ers, and the subcontractor’s failure to 
supply sufficient number of anchor 
bolts, was entitled to be credited with 
cost of materials supplied under the 
contract in accordance with certificate 
of completion furnished by government 
engineer, and as against amount ex- 
pended by the United States for re- 
pairs, the subcontractor was entitled to 
eredit of any sum unpaid under the 
contract with the general contractor re- 
lating to the matter in controversy. 
Miller Act, 40 U.S.C.A. § 270b.—U. S., 
to Use and for Benefit of Foster Wheel- 
er Corporation, vy. American Surety Co. 
of New York, 34 F.Supp. 386. ? 


Ct.Cl. Where the contract for the 
construction of a post-office building 
provided that the Government should 
furnish to the prime contractor models 
for the ornamental stone and marble to 
be placed in the building, and where 
there was delay on the part of the 
Government in the delivery of such 
models, it is held that a subcontractor 
alleged to have-suifered damages by 
reason of such delay cannot recover 
from the Government.—Petrin y. U. S 
90%Ct C1767 0. 

No contractual rights between the 
subcontractor and the Government were 
ereated by the Government’s contract 
with the prime contractor, nor can a 
contract between them be implied.— 
Petrin v. U. S., 90 Ct.Cl. 6707 

Tex.Civ.App. In action against sub- 
contractor, principal contractor and 
principal contractor’s surety for labor 


including un- 
contractor, | 
which had full opportunity to familiar- 


0 Met tie 
rt had jurisdiction 
rights of the parties with 
respect to liability and to adjust ac- 
counts, credits, and offsets between 
principal eontractor and subcontractor 
and to render judgment over. against 
the subcontractor in favor of the princi- 
pal contractor and its surety. Heard 
Act, 40 U.S.C.A. § 270.—Maryland Cas- 
ualty Co. v. Fidelity & Casualty Co., 
147 S.W.2d 1097, error dismissed, 
judgment correct. 
Wash. Whether oral Serae was 
executed between contractor and cor- 
poration which obligated contractor to 
furnish four trucks for purpose of 


to adjud feat 


a moving earth in connection with con- 


tractor’s contract with the United 
States, and obligated corporation to 
furnish nine trucks, four of which were 
to have parity in hauling with con- 
tractor’s trucks and the others to. do 
all remaining hauling, or whether, as 
contended by. the contractor, he agreed 
merely to give the corporation such 
employment as contractor might re- 
quire in addition to work that could 
be done by the contractor’s own trucks, 
was for jury.—White’s Trucking Co. v. 
Kuney, 104 P.2d 587. 

8 135 

C.C.A.Mich. Persons supplying ma- 
terials for Michigan camps, to con- 
tractor constructing conservation camps 
in both Michigan and Illinois for Fed- 
eral Government, had right to lien on 
sums received by eontractor’s surety in 
settlement with government and allo- 
eated by government for materials sup- 
plied to Michigan camps, notwithstand- 
ing that surety used some,of funds so 
allocated, at request of contractor, in 
discharging claims for materials sup- 
plied to Illinois camps, where surety 
took possession of settlement funds for 
purpose of indemnifying itself and had 
full control of such funds, irrespective 
of whether such right was denominated 
an equitable lien or an improver’s or 
materialman’s lien or a right to prior- 
ity payment.—Seaboard Surety Co. v. 
Spear, 119 F.2d 849. 

Persons supplying contractor with 
materials for conservation camps were 
not deprived of their right to enforce 
equitable lien against funds received 
by contractor’s surety in settlement 
with federal government on ground 
that such persons had adequate remedy 
at law, where action at law on bonds 
would not have afforded complete relief 
and machinery of law was not suited to 
enforcement of equitable liens. Hurd 
Act, 40 U.S.C. §  270.—Seaboard 
Surety Co. v. Spear, 119 F.2d 849. 

§ 138 

C.C.A.Conn. Generally, the courts 
should conservatively interpret statutes 
relaxing the government’s immunity 
from liability for acts of its officers.— 


Hammond-Knowlton v. U. 8, 121 F. 
2d 192. a)3 
D.C.Cal. The common-law immunity © 


of the government -for a tort may be 
Rae Ce v. Haynes, 37 F.Supp. 
607. 

D.C.Tex. Generally the sovereignty 
cannot be made to respond for slack- 
ened performance of duty by its offi- 
cials if they have shown neglect in 
regard to performance of a statutory 
duty imposed exclusively for protection 
of interests of the state as such and 
to secure the individuals enjoyment 
of rights and privileges to which they 
are entitled not as individuals but only 
as members of the public.—Russell & 
Tucker v. U. S., 34 F.Supp. 73. 


8 139 

D.C.N.Y. Where the Attorney Gen- 
eral never made any recommendation 
under statute that a claim of the gov- 
ernment on a note be compromised on 
terms offered, the cashing of maker’s 
check and retention of proceeds for six 
months was not a manifestation of ‘‘as- 
sent” by the government to maker’s of- 
fer of compromise, even though the 
cashing of the check and retention of 
the proceeds for that period would op- 


42 C.J. ANNO.—345 


nd ae 
Order S166. 5 5 ar. 
132 note; 31 USCA ie 
Wittmeyer, 35 Soon ua f 

Mo,App. The Rural Electrification 
Act contemplates that law should be 
so administered that aid will not be 
given a loan applicant whose project 
plan is primarily to compete with a 
central service station already occupy- 
ing area and adequately furnishing 
electric current to all in that area who 
sought it, but where some central sta- 
tion is serving only one or more iso- 
lated homes of its own choosing in a 
given area, the law does not prohibit a 
Toan to a co-operative association in 
that area and the furnishing of elec- 
tric current by the association to any 
one who had been receiving central sta- 
tion service and desired to make a 
change. Rural Electrification Act of 
1936, § 1 et seq., and §§ 2, 4, 7 U.S.C. 
A. § 901 et seq., and §§ 902, 904.—Mis- 
souri Power & Light Co. v. Lewis 
ey nate Hlectric Co-op. Ass’n, 149 
S.W.2d 881. 

The Bur al Electrification Act will not 
permit an applicant for a loan to qual- 
ify by counting in its project plan per- 
sons already receiving service or to 
count such persons as potential pa- 
trons, and if the applicant’s express or 
ostensible purpose is competitive; the 
loan must be refused, but the law does 
not prohibit legitimate competition be- 
tween applicant and an existing cen- 
tral station after the loan is made. 
Rural Electrification Act of 1936, § 1 
et seq., and §§ 2, 4, 7 U.S.C.A. § 901 et 
seq., and §§$ 902, 904.—Missouri Power 
& Light Co. v. Lewis County Rural 
Blectric Co-op. Ass’n, 149 S.W.2d 881. 


§ 140 

C.C.A.Nev. Where deceased opened 
postal savings account under arrange- 
ment with assistant postmaster that in 
case of deceased’s death, money would 
be paid to defendant, post office de- 
partment was not entitled to return of 
deposit which was paid to defendant 
on deceased’s death to await deter- 
mination by state court as to its own- 
ership, on ground that assistant post- 


master was not authorized to accept 


money on conditions specified, where 
defendant was administratrix of de- 
ceased’s estate. Postal Savings Bank 
Act*'$ 172 39 U.S.C. AL §--76 7, =U 8) vy. 
Stewart, 119 F.2d 492, affirming 30 F, 
Supp. 200. 


C.C.A.Ohio. The Emergency Relief 
Appropriation Act is not violative of 
constitutional provision that all legisla- 
tive powers shall be vested in Con- 
gress; that Congress shall have power 
to make all laws necessary to carry 
into effect the foregoing powers and 
powers vested in the government of the 
United States and the amendment that 
all powers not delegated to the United 
States are reserved to the states. 
Hmergency Relief Appropriation Act of 
ieee ae Stat. 115:-US:C.A.Const. art, 

Ly Ss gS Pel AE Ss and Amend. 10,—Bas- 
tian v.-U. S:, 118 F.2d, 777. 

Alaska. A municipal diesel electric 
plant and distributing system is within 
general language of National Industrial 
Recovery Act. National SMe aT Re- 
covery Act, § 202, 40 U.S.C § 402,— 
Graff v. Town of Seward, 9 gras 205. 

Where municipal diesel electric plant 
and distributing system was to be 
financed under National Industrial Re- 
covery Act and Emergency Relief Ap- 
propriation Act, question whether proj- 
ect would be self-liquidating as _ pro- 
vided by contract with Federal Emer- 
gency Administrator of Public Works 
was a matter to be determined by the 
Administrator. Emergency Relief Ap- 
propriation Act of 1935, 49 Stat, 115, 
15 U.S.C.A. §§ 721-728; National Indus- 
trial Recovery Act, § 203, 40 U.S.C.A. § 
403.—Graff v. Town of Seward, 9 
Alaska 205. 

Where municipal diesel electric plant 
and distributing system was to ‘be 
financed under National Industrial Re- 
covery Act and Hmergency Relief Ap- 
propriation Act, whether 25 per cent. 


oney 


” “work was a pred fact to 


termined by the Federal Administratc 
Hmergency Relief appropriate : 
of 1935, 49 Stat. 115, 1 s 
721-728 f 
a ‘§ 503, 40 U.S.C.A. § 4 ; 
Town of Seward, 9 Alaska 20 
Viyliore municipal electrical diesel 
project was to be financed under 
tional Industrial Recovery Act and ~ 
Hmergency Relief Appropriation A ¥ 
the acts were constitutional | 
though the municipal plant woul 
pete with privately owned — 
Emergency Relief Appropriation 
1935, 49 Stat. 115, 15 U.S.C.A. §§ 
728; National Industrial Reco 
§ 203, 40 U.L.. A, § 403.—Graff - By 
of Seward, 9 A.aska 205. 
Ohio App. The purpose and | 
of Congress in enacting the HOS 
Emergency Farm Mortgage — 
to aid distressed farm owners, 
was intended to preserve farm 
by avoiding foreclosure, gather: 
debtedness into one obligation 
the federal government, reduc 
terest rates, and providing fo 
Federal Emer 


141, 
against 


D. chiles 


AS the | 
on the treasurer are the same 
accorded by commercial practi 
checks of private iniividuals.—U, 
Deena Rockland sank, | an 


on 

s C.Minn, The _ rights of 
of checks of the United States draw 
upon the treasurer are the same IS 


tices to checks of private individua 
. S._v. Northwestern Nat. Ban’ 
Trust Co. of Minneapolis, 


§ 145 mo 

C.C.A.8.C. Liens of the federal 
ernment and liens of the states arete 
an equal basis for application of | 
principle “first in time, first in righ an) 
which is ordinarily applied to prio 
of liens, and is applied between 
lien and other liens where the tax 
is not made paramount by statute. 
8. v. City_of Greenville, 118 F.2d 
ae U. S. v. Woodside, 34 F.S) 


D.C.S.C. Under statute giving ; 
United States a prior lien for debts 
owing to government by insolvent per 
son or by person committing acti me) 
bankruptcy, right of priority of the 
United States arises at time of i 
solvency or act of bankruptcy and sta! 
ute presupposes that debtor’s asset 


Och 


son for distribution among aebaeven 
creditors. 31 U.S.C.A. § 191.—U. S. ° 
Woodside, 34 F.Supp. 281. 
App.D.C. The statutory proyis 
for suit by and against the Fede1 
Housing Administrator in his offic 
capacity does not indicate congression 
al intention to withdraw claims of th ‘i 
Federal Housing Administration ohare 
the protection of statute providing that — 

debts due to the United erst a from — 


. National Hones Act, ae 
seq., U.S.C.A. § 1701 et ae 2 aye: 
U.S.C.A.. § 191.—Korman y. Federal | 


Housing Administrator, 113 F.2d 7438. 

Mo.App. A mere inchoate lien is not 
enough to defeat the priority granted 
the United States by statute as a © 
ereditor generally. 31 U.S.C.A. § 191. 
—Hmory v. St. James Distillery, 143 
S.W.2d 318. 

The United States has priority over 
any and all debts or other claims 
whose priority is based solely on a 
state statute that does not create a 
completed and _ perfected lien before 
insolvency intervenes. 31 U.S.C.A. § 
191.—Emory v. St. James Distillery, 
143 S.W.2d 318. 

The statute giving priority to the 
United States in payment of claims 
against an insolvent debtor is to be 


vA 


§ 145 


- James Distillery, 


federal statutes 


% 


the extent provided for by the Bank- 


o 
James Distillery, 143 S.W.2d 318. 
Ta 

° ete 
_ to be determined solely from statute 


¥ 


an 


-Winter’s Hstate, 30 Del. 56. 


Debts due the United States do not 
“have priority over the widow’s or chil- 
_dren’s exemption.—In re Winter’s Hs- 


tate, 30 Del. 56. 


We 


ing to-each claimant who sustained loss 


construed liberally, and taking posses- 
sion of debtor’s property by a state 
receiver is equivalent of an assignment 
and is in itself an ‘act of bankruptcy’ 
so as to be brought within the stat- 
ute. 31 U.S.C.A. § 191.—Emory v. St. 
143 §.W.2d 318. | 
The Missouri statute giving priority 
to debts owing to laborers or servants 


fanc tor services could not, without consent 


of Congress, create a_ priority over 
debts due the United States, but the 
impliedly permit the 
state to grant priority for labor claims 
over debts due the United States, to 


tuptey Act. Mo.St.Ann. § 1168, p. 
1429; 31 U.S.C.A. § 191; -Bankr.Act 
§ 64, 11 U.S.C.A. § 104.—Emory v. St. 


The intent of Congress with refer- 


ence to priority of labor claims is not 


ving United States priority in pay- 
ent of claims against an_ insolvent 
bter but is to be determined from 


_ Pa.Super. The purpose of federal 
statute granting priority to debts due 
the United States was to secure ade- 
quate revenue to sustain publie bur- 


dens and to that end the statute must 
7 


e construed liberally. 31 U.S.C.A. § 
-91.—In re Kuhn’s Estate, 21 A.2d 513. 


Pa.Orph. A claim of the United 


_ States for an amount due under the 


Social Security Act, 42 U.S.C.A. §§ 301- 
305, from the estate of a deceased em- 
ployer, is not a debt within the mean- 
ing of the Revised Statutes, Sec. 3466, 
81 U.S.C.A. § 191, giving priority to 
debts due the United States—In re 


§ 148 


C.C.A.Minn. The Private Act grant- 


on account of fire originating from op- 
eration of railroads by United States 
in Minnesota on October 12, 1918, a 


i right to a_ payment by government of 
difference between claimant’s 


Joss as 
determined in a court proceeding and 


amount actually paid to claimant re- 
- quires payment of personal injury loss- 
es occasioned by fire when determined 


and fixed as to amount and person en- 
titled, as required by act. Act Aug. 


27, 1935, 49 Stat. 2194._U. 8. v. Bang, 


117 F.2d 515, affirming Bang v. U. S., 


81 F.Supp. 535. 
- Ct.Cl. In response to the reference 


py the Senate of the United States, it 
is found by the Court that the actual 


cost to the contractors of the con- 
struction of the Bainbridge, Barry, and 
Chauncey was $974,083.94 and _ that 
the amount received from the Govern- 
ment was $870,262.38, or a loss of 
$103,821.56.—Wolbert v. U. S., 90 Ct. 
Cl. 294. 

' Ot.Cl. Where contract provided that 
as to all disputes concerning questions 
of fact the decision of department head 
should be final, on appeal, and where 
the amount of equitable adjustment has 
been found by the head of the depart- 
ment, and where an examination of 
the record discloses that the amount 
so found is fair and equitable, it is 
held that the plaintiff entitled to re- 


; er om Peon Vv. Deseo L Oly 
166. ; 
- Ct.Cl. Amounts expended by the 


- United States in managing Indian prop- 


erty, even if allowable against the 
United States, would be offset by like 


amounts under the act of August 12, 


1935, 25 U.S.C.A. § 475a, providing that 
sums expended gratuitously for tribe 
should be offset against any amount 
owing tribe.—Choctaw Nation v. U. S., 
Si eCE.Cl. 320. 

The amounts disbursed from tribal 
funds for pay of Indian police, even if 
allowable, would constitute an offset 
under the act of 1935, 25 U.S.C.A. § 


Te Ae 


Oe eto et ye 

- UNITED 8 
475a, providing that sums expended | 
gratuitously for tribe should be offset 
against any amount owing tribe.—Choc- 
taw Nation v. U..S., 91 Ct.Cl. 320. 

Where authority existed for disburse- 
ments for the benefit of the tribe, and 
where disbursements, even if allow- 
able, would be offset under the act of 
1935, 25 U.S.C.A. § 475a, it is held that 
plaintiff is not entitled to recover from 
United States for amounts disbursed 
for (a) medical attention; .(b) for in- 
vestigating coal and asphalt deposits; 
(c) for expenses of the office of the Su- 
pervisor of Mines on plaintiff's lands; 
(d) for insurance on sanitarium, for 
hospital employees, and for roads and 
grounds.—Choctaw Nation v. U. S., 91 
CECI 3320; 

Where plaintiff is not entitled under 
the decision of the court to recover on 
any or all of the items making up its 
total claim against United States it is 
held that plaintiff is, as a matter of 
course, not entitled to recover inter- 
est thereon.—Choctaw Nation v. U. S., 
91. 'Ct.Cl. 320. 

Plaintiff had no vested right, to sue 
the United States, and the act of Au- 
gust 12; 1935, 25 U.S.C.A. § 475a, au- 
thorizing the defendant to plead gratui- 
ties as offsets was simply the exercise 
by Congress of its authority to charge 
plaintiff with such sums expended for 
its benefit as would constitute a charge 
on public funds, and said act is not 
unconstitutional, as Congress could at 
any time modify the remedy given.— 
Choctaw Nation v. U. S., 91 Ct.Cl. 320. 

Under the act of August 12, 1935, 25 
U.S.C.A. § 475a, only those expendi- 
tures made gratuitously and without 
obligation by the Government for the 
benefit of plaintiff subsequent to the 
treaty dated June 22, 1855, 11 Stat. 
611, which is the earliest treaty under 
which any claims are asserted by 
plaintiff, and those expenditures made 
after subsequent treaties and agree- 
ments under which other claims are as- 
serted by plaintiff, constitute proper 
offsets against such claim or ¢claims.— 
Choctaw Nation v. U. S., 91 Ct.Cl.. 320. 


App.D.C. Under Treaty of Berlin, as 
between United States and Germany 
and as 
American claimants, the money re- 
ceived from Germany was in strict law 
property of: the United States, and 
no claimant could assert or enforce any 
interest in it so long as the govern- 
ment legally withheld it’ from distri- 
bution, since it was expressly agreed 
that any award made should be final 
and conclusive until set aside by agree- 
ment between the two governments. 
Joint Resolution July 2, 1921, 42 Stat. 
105; Treaty with Germany Aug. 25, 
1921, 42 Stat. 1939; Agreement with 
Germany Aug. 10, 1922, arts. 1, 2, 4, 
6, 42 Stat. 2200, 2201, 2202—Z. & F. 
Assets Realization Corporation v. Hull, 
114 F.2d 464, 

Under Treaty of Berlin providing 
for creation of a commission to ascer- 
tain how much was due from one goy- 
ernment to other on account of de- 
mands of their respective citizens, Con- 
gress is under no legal or equitable 
obligation to pay any claim, and it is 
only when é claimant has been per- 
mitted by Congress to participate in an 
award that he has any standing to in- 
voke judicial relief, and only then may 
he invoke the jurisdiction of the court 
to determine questions inyolving own- 
ership or apportionment between claim- 
ants of the amounts awarded. Joint 


Treaty with Germany Aug. 25, 1921, 
42 Stat. 


Ct.Cl. Where plaintiff admits it is 1989; Agreement with Ger- 
not entitled to recover either legally many Aug. 10, 1922, arts. 1, 2, fa 6, 
or equitably, whether a gratuity should 42 Stat. 2200, 2201, 2202; U.S.C.A. 
be granted rests solely in the discretion Const. art. 3, § 2, cl. 1; art. 6, cl. 2.— 
of Congress.—Trent Trust Co. v. U. S., Z & F. Assets Realization Corpora- 


92 Ct.Cl. 501, tion v. Hull, 114 F.2d 464. 


App.D.C. Where act of 1929 made 
provision for judicial review, thereto- 
fore entirely lacking as to claimants 
under War Minerals Relief Act, of de- 
cisions of Secretary of the Interior 
upon questions of. law in defined in- 
stances, the necessary effect of the 1929 
act was to repeal the previously exist- 
ing prohibition upon judicial review 
to the extent that the prohibition was 
inconsistent with its terms. War Min- 
erals Relief Act, as amended, 50 U.S. 
C.A. § 80 note; Act Feb. 13, 1929, 45 
Stat, 1166, 50 U.S.C.A. § 80 note— 
Nelson v. Ickes, 113 F.2d 515. 


_ N.¥.8up. Damage or loss of income 
in consequence of action of govern- 
ment which is not an invasion of 
recognized rights is not in itself a 
source of legal right in the absence of 
constitutional legislation recognizing it 
as such.—Long y. Somervell, 22 N 
$.2d 931, 175 Misc. 119. 
§ 150 : 
U.S.App.D.C. Congress may consti- 
tutionally authorize the Secretary of 
State to pass upon the regularity and 
validity of awards of the Mixed Claims 


§1 

U.S.Ct.Cl. The government is im- 
mune from the burden of interest unless 
it is specifically agreed upon by con- 
tract or imposed by legislation.—U, S. 
v. Goltra. 61 S.Ct. 487, modifying 
Goltra v. U. 8., 91 Ct.Cl. 42, motion de- 
nied 61 S.Ct. 25. 

The private act conferring jurisdic- 
tion_on Court of Claims to consider 
claim of lessee, who had leased vessels 
from the United States, against ‘the 
United States for just compensation for 
unauthorized taking of the vessels and 
unloading apparatus did not authorize 
allowance of interest as part of the 
“just compensation”. Act April 18, 
1934, 48 Stat. 1322.--U. S. v. Goltra, 61 
8.Ct. 487, modifying Goltra vy. U. S., 91 
Ct.Cl. 42, motion denied 61 S.Ct. 25. 

D.C.Md. No interest is allowed on 
elaim of contractor with governmental 
department.—Kemp _ yv, Sh Seb 
Sunp. 568. 

D.C.Wash. Where contract for con- 
“struction of post office building contem- 
plated progress payments but specifica- 
tions stated specifically that no partial 


Commission, United States and Ger- Payment would be made on work not 
many, for the statutory purpose of satisfactorily executed in place, with- 
qualifying them for payment out of holding of payments until work had re- 


the account created by Congress in the 
Treasury, and has complete power to 
decide what payments should be made 
therefrom and to attach such condi- 
tions as it sees fit. Settlement of War 
Claims Act of 1928, 45 Stat. 254.— 
Z. & F, Assets Realization Corporation 
v. Hull, 61 S.Ct. 351, affirming 114 F, 
2d 464, 72 App.D.C. 234, affirming 31 
I.Supp. 871, certiorari granted 61 S.Ct, 


ceived final approval was authorized, 
and contractor could not claim interest 
on payments withheld until final ap- 
proval. Tucker Act, 28 U.S.C.A. § 41 
(20).—Consolidated Engineering Co. vy. 
U.S8., 35 F.Supp. 980. 

Interest cannot be recovered against 
the United States on account of non- 
payment of claims or accounts, in ab- 
sence of direct statutory authority or 


51 and American-Hawaiian S. S. Co. contractual undertaking.—Consolidated 

Ve Od eC tao, i Engineering Co, v. U. S8S., 35 F.Supp. 
U.S.App.D.C. Holders of awards of i 

the Mixed Claims Commission, United Ct.Cl. Under the provisions of the 


States and Germany, are entitled to Act of March 3, 1875, 31 U.S.C.A. § 227, 


Resolution July 2, 1921, 42 Stat. 105; 


between United States and 


ant, where’ i 


hown that the - 

d to the Unite 
by the Government.—Aluminum_ Cook- 
ing Utensil Co. v. U. S., 90 Ct.Cl. 187, 


following Aluminum Co, of America v. 
WIS St Ct. Clg 6: = . 
157 


C.C.A.2. Where assignment of claim 
against United States only passed legal 


title to parties who already owned en- 


tire beneficial interest in claim, assign- 
ment was not rendered void by statute 


concerning — assignment of elaims 
against United States. 31 U.S.C.A. § 
203.—Novo Trading Corporation - v. 


Commissioner of Internal Revenue, 113 
F.2d 320. 

Cal.App. An assignment to judg- 
ment creditor of moneys which judg- 
ment debtors expected to receive from 
award in United States Court of Claims 
was not invalid because of alleged 
failure to observe certain formalities 
in drafting of assignment, where, un- 
der circumstances, substantial justice 
would be served by decreeing that an 
equitable lien had been created.—Long 
v. Thompson, 113 P.2d 698. ; 


2 § 161 ‘ 

C.C.A.Mass. In action to recover 
amount paid by United States to de- 
fendants to cover discounts and re- 
funds on sales of surplus subsistence 
commodities by War Department, on 
ground that amount had _ previously 
been credited to defendants, wherein 
master who conducted preliminary 
hearing admitted certain documents on 
testimony of government witness ‘that 
documents were duplicate originals and 
not copies and made finding favorable 
to government, fact that witness sub- 
sequently stated to jury that docu- 
ments were originals so far as he knew 
did not require giving of instruction to 
effect that, if jury should find the 
documents were not originals, jury 
should disregard them and find for 
Nt aa Gnpe VW. JU.) Ss, Lise H20 

That the United States, voluntarily 
and solely through errors of its agents, 
paid to defendants an amount cover- 
ing discounts of refunds on sales of 
surplus subsistence commodities by 
War Department after the amount had 
already been credited to the defendants 
on other sales, did not entitle the de- 
fendants to retain the amount errone- 
ously paid to them.—Cabel v. U. S., 113 
F.2d 998. 

“Persons receiving payments illegally 
made by a government disbursing offi- 
cer are liable to refund them.—Cabel vy. 
eS els aed O98" ; 

In action by United States to recover 
amount alleged to have been _ errone- 
ously paid or credited defendants in 
transactions involving sale of canned 
meat to defendants through War De- 
partment, testimony of government au- 
ditor as expert witness concerning ac- 
counts relating to the goods. sold, 
which was based in part at least on 
examination and analysis by the audi- 
tor, of records not produced at hear- 
ing before the master, was inadmis- 
sible and was insufficient basis upon 


which to found judgment against de-~ 


fendant.—Cabel v. U. S., 113 F.2d 998, 
In action by the United States gov- 


‘ernment to recover from defendant, to 


whom canned meat had been sold by 
the War Department, an amount al- 
leged to have been improperly allowed 
as warehouse discount to defendants, 
wherein master’s report was in sub- 
stance a finding that nothing was due 
if master; was correct in assuming from 
certain circumstances which were not 
disclosed by the evidence before him, 
that a certain store was a warehouse, 
jury was authorized to find that the 
goods were not in-a warehouse and 
were not, therefore, subject to discount 
and that discount was erroneously 
credited.—Cabel v. U. S., 113 F.2d 998. 

App.D.C. Where, by Act of Feb. 13, 
1929, provision was made for judicial 
review, theretofore entirely lacking un- 


‘der War Minerals Relief Act so far as 
claimants were concerned, of decisions 


“was not in-— 
d States at the time 
payment of the amounts was withheld 


_open claims 


year from that date. War Minerals 
Relief Act, as amended, 50 U.S.C.A. § 
80 note; Act Feb. 18, 1929, 45 Stat. 
1166, 50 U.S.C.A. § 80 note.—Nelson v, 
Ickes, 113 F.2d 515. 

Where original War Minerals Relief 
Act did not entitle claimants to judi- 
cial review of decisions of Secretary 
of the Interior on questions of law, 
but Act of Feb. 13, 1929, provided that 
claimant “who has heretofore filed with 
the Secretary of the Interior within 
the time and manner provided by ex- 
isting law a claim” may within one year 
from date of passage and approval 
hereof petition to review final decision 
of Secretary upon any question of law 
which has arisen or which may here- 
after arise in the adjustment of claims 
under the act, the clause ‘for which 
may hereafter arise’ could not be con- 
strued as nullifying the requirement 
that the petition be filed within one 
year from approval of the act. War 
Minerals Relief Act, as amended, 50 
U.S.C.A. § 80 note; Act Feb. 13, 1929, 
45 Stat. 1166, 50 U.S.C.A. § 80 note. 
—Nelson v. Ickes, 113 F.2d 515. 

Where original War Minerals Relief 
Act did not entitle claimant to judici- 
al review of decisions of Secretary of 
the Interior, act of 1929, providing 
that any claimant, who has heretofore 
filed with Secretary of the Interior 
within time and manner provided by 
existing law a claim, may within one 
year from date of passage and approv- 
al of the act petition Supreme Court 
of District of ‘Columbia to review final 
decision of Secretary upon any ques- 
tion of law which has arisen or which 
may hereafter arise in adjustment of 
claim, was not a general creation of 
judicial authority and could not be con- 
strued as if that were its purpose. 
War Minerals Relief Act, as amended, 
50 U.S.C.A. § 80 note; Act Feb, 13, 
1929,' 45 Stat. 1166, 50° U.S.C.A. § 80 
note.—Nelson y. Ickes, 113 F.2d 515. 

Where original War Minerals Relief 
Act did not entitle claimant to judicial 
review of decisions of Secretary of the 
Interior, act of 1929, providing that 
any claimant, who has heretofore filed 
with Secretary of the Interior within 
time and manner provided by existing 
law, a claim, may within one year from 
date of passage and approval of the 
act petition Supreme Court of District 
of Columbia to review final decision 
of Secretary upon any question of law 
which has arisen or which may here- 
after arise in adjustment of claim, was 
required to be strictly construed in the 
light of its terms and purpose and 
could not be extended by doubtful im- 
plication to include situations not with- 
in its letter and obvious end, War 
Minerals Relief Act, as amended, 50 U. 
S.C.A. § 80 note; -Act Feb. 13, 
45 Stat. 1166, 50 U.S.C.A. § 80 
—Nelson v. Ickes, 113 F.2d 515. 

Where original War Minerals Relief 
Act did not entitle claimant to judicial 
review of decisions of Secretary of the 
Interior, and Act of Feb. 13, 1929, mak- 
ing provision for judicial review of 


Seeretary’s decisions on questions of, 


law in defined instances, required pe- 
tition for review to be filed within 
one year from date of passage and ap- 
proval of act, Secretary’s decision re- 
garding a matter of law under 1936 
amendment, directing Secretary to’ re- 
in which district court 
previously had decreed interest pay- 
ments or obligations to be reimbursable 
losses and to include in Secretary’s ad- 
justments and payments of losses, in- 
terest which had been paid or had ac- 
erued to date of approval of amend- 
ment, was not reviewab'te, since claim 
under the 1936 amendment did not 


§ 
t. 1166; U.S 
note.—Nelson v. Ickes, 113 
Where original War Minerals — 
Act did not entitle claimant to — 
cial review of decisions of Sa ar 
of the Interior, and Act of $i 
1929, making provision for judicial 
view of Secretary’s decisions on _ 
tions of law in’ defined instances, 
quired petition for review to be 
within one year from date of pas 
and approval of act, 1936 am 
directing Secretary to ‘reopen 
in which District Court previou 
decreed interest payments or 
tions to be reimbursable losse: 
include in Secretary’s adjustm: 
payments of losses, interest which 
been paid or had accrued to dat 
approval of amendment, but whi 
not contain mandate to courts, d 
incorporate within itself the 19 
or make the terms of the 1929 : 
plicable to claims created by the 
amendment. War Minerals Relief 
aes a in 1936, 50 U.S. 
note; 


8 162 ‘diag 

Ct.Cl. Under the provisions of secti 
2 of the act of January 19, 1929, 34 
C.A. § 771, it is held that the cl 
drill pay is barred for failure 
claim within time prescribed 
WE S918. OF CLs Aee 


63 

Ct.Cl. Courts are loathe to a 
to Congress an intention to clot. 
administrative officer with unco 
authority to adjudicate a clai 
to point of denying claiman 
against government given to 
law, but Congress has power to 
and it need net afford a claim any 
remedy except his constitutional righ 
to petition Congress for redress o 
grievance and can confine claimar 
remedy to the form of an administra 
tive tribunal or office—Swift & C 
U. S., 38 F.Supp. 435. ' 


§ 164 etl 

U.S.App.D.C. Under the statute pr 
viding for certification by the Secre-— 
tary of State of awards made by | 
Mixed Claims Commission, Uni 
States and Germany, and directing 
Secretary of the Treasury to’ pay t! 
awards so certified, certification is 
a mere “ministerial act’, but the 
tificate of the Secretary of State is 
clusive for the purpose of payment 
and the fact that awards were ce 
fied on the day following their rend 
tion did not show that the Secretar. 
acted ministerially or without due de 
liberation, where the Commission’s pr 


and had been the subject of diplomat 
representations. Settlement of _ 
Claims Act 1928, § 2, 45 Stat. 254 
Z. & FW. Assets Realization Conner io 


ad ry ¥ 
§ 166 cls ; 
Ct.Cl. The United States was not en 
titled to credit the price of flour sol 
to it by plaintiff against alleged indeb' 
edness of larger amount on account | 
claimed overpayments made by United 
States to plaintiff under eight other 
eontracts.—Kansas Flour Mills Corpo-— 
ration v. U. S., 92 Ct.Cl. 390, certiorari 
granted U. S. v. Kansas Flour Mills 
Corporation, 61 S.Ct. 1085, 318 U.S. 
554, 85 L.bd. —. 
§ 167 
D.C.Wash. Under contract for con- 
struction of post office building, where 
there was evidence tending to show " 
that plaster waterproofing was not de- 
manded, mere presence of engineer 
while the waterproofing was being done 
was not sufficient to charge government 
with the expense, and denial by the 
Seeretary of the Treasury of claim 
therefor was conclusive. Tucker Act, 


v. Hull, 61 S.Ct. 51 


- gineering Co. v. U. S., 35 F.Supp. 980. 
- _ Under. contract for construction of 
post office building, where resetting 
floor in boiler room involved matter as 
to which experts might disagree and 
emphasis on one matter rather than 
another might lead to a different con- 
_ elusion, claim with respect thereto in- 
volved a matter of dispute as to inter- 
pretation of plans and_ specifications 
and denial by Secretary of the Treasury 
of the claim was conclusive. Tucker 
Act, 28 U.S.C.A. § 41(20).—Consolidated 
eae 38 CO Ve LO. Ses F.Supp. 
rt G Oe 
- Under contract for construction of 
post office building, where change in 
ei concrete mix. was justified, additional 
plastering necessitated by change was 
not compensable, particularly in view of 
_ denial by Secretary of the Treasury. of 
- elaim therefor. Tucker Act, 28 U.S.C.A. 
_ § 41(20).—Consolidated Engineering Co. 
vy. U. S., 35 F.Supp. 980, 
-D.C.Wash. Under contract for con- 
struction of post office building, where 
inds of contractor and government 
gent with respect to change in drain 
ile system did not meet in the form of 
n actual offer and acceptance, final al- 
lowance of claim with respect thereto 
at a low figure became final.. Tucker 
Act, 28 U.S.C.A, § 41(20).—Consolidated 
we _ _ Engineering Co. v. U. 'S., 35 F.Supp. 


Mae, Oey 

i, CLC. Under section 4 of the act of 
~! ‘March 4, 1921, 81 U.S.C.A.. § 221, the 
decision of the Secretary of War was “a 
final determination of any claim cogni- 


‘such as “in any matters within the ju- 
‘yrisdiction of any department or agen- 
ey,’ as used in statute making it an 
ffense to present false claims against 
the United States, mean matters of a 
similar or kindred nature to those 
; dealt with in explicit provisions of 
statute. Cr.Code § 35, 18 U.S.C.A. § 80. 
—U. 8. v. Gilliland, 35 F.Supp. 181. 


Fal § 173 
- p.C.Tex. The statute making it an 
offense to present false claims, against 
the United States was not applicable 
to an indictment charging that defend- 
ants fraudulently conspired to commit 
. ffenses against laws of the United 
States and feloniously made and used 
false affidavits concerning matters with- 
in. jurisdiction of Department of In- 
terior regarding quantity of oil pro- 
duced from certain oil wells. Cr.Code 
~ > 8$ 35, 37,18 U.S.C.A. §§ 80, 88; Hot 
Oil Act, 15 U.S.C.A. §§ 715-7151.—U. S. 
BisY. Gilliland, 35 F.Supp. 181. 
ei 8 174 
- App.D.©. In action against members 
and executive officers of the Federal 
Home Loan Bank Board to recover on 
behalf of the United States double the 
i amount of money paid for stock of the 
Home Owners’ Loan Corporation, on 
j theory that the money had been se- 
eured by the false claim that the cor- 
poration had been legally incorporated, 
complaint charging that members of 
. the Board had spread upon the Board’s 
~~—~-records a paper purporting to be a 
-., charter of the Home Owners’ Loan Cor- 
_ poration, that they transmitted a copy 
y of the resolution to the Secretary of 
| the Treasury and received money from 
~ him in payment for stock of the cor- 
_ poration was properly dismissed for 
_ failure to state a cause of action as 
-~ against contention that Home Owners’ 
- Loan Act did not authorize Board to 
issue charter, and that Board could 
- ereate the Home Owners’ Loan Cor- 
’ poration only by obtaining a charter 
y from the District of Columbia or some 
state. Cr.Code, § 35, 18 U.S.C.A. § 80; 
31 U.S.C.A. §§ 231, 232, 234; Home 
Owners’ Loan Act of 1933, § 4(a), 12 
U.S.C.A. § 1463(a)-—U. S. ex rel. 
Fletcher v. Fahey, 121 F.2d 28. 

In action on behalf of United States 
to recover penalty and double damages 
for presentation of false claims against 
the United States, motion to dismiss 


28 U.S.C.A. § 41(20).—Consolidated En- 


' gress, 
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for failure to state a 
was properly granted notwithstanding 
provision in statute under which action 
was brought that action once filed may 
not be withdrawn or discontinued with- 
out written consent of the judge and 
of the United States Attorney, since the 
provision is intended to apply to a dif- 
ferent situation. Cr.Code, § 35, 18 U.S. 
A. § 80; 81: U.S.C.A.  §§ 231, 232.— 
ie ee ex rel. Fletcher v. Fahey, 121 F. 
d 28. é 


§ 175 

U.S.N.Y. The United States is a Ju- 
ristic “person” in the sense that it has 
capacity to sue upon contracts made 
with it or in vindication of its prop- 
erty rights.—U: S. v. Cooper Corpora- 
tion,, 61 S.Ct. 742, affirming 114 F.2a 
4138, affirming 31 F.Supp. 848, certio- 
rari granted 61 S.Ct. 141. 

§ 176 \ 

U.S.Ala. A proceeding against prop- 
erty in which United States has an in- 
terest is a “suit against the United 
States”.—U. S. v. State of Alabama, 61 
S.Ct. 1011, 3138 U.S. 274, 85 L.Ed. —. 

The United States was an “‘indis- 
pensable party” to proceedings for sale 
for taxes of land conveyed to United 
States, and, in absence of its con- 
sent to prosecution of such proceed- 
ings, county court was without juris- 
diction, and its decrees, tax sales and 
certificates of purchase issued to state 
were void.—U. S. v. State of Alabama, 
61. S.Ct. 1011, 318 U.S. 274, 85 L.BWd. 


U.S.N.Y. The United States as sov- 
ereign is immune from suit except as 
it consents to be sued.—U. S. v. Sher- 
wood, 61 §.Ct. 767, reversing, Sherwood 
v. U. S., 112 F.2d 587, certiorari grant- 
ed U. S. v. Sherwood, 61 S.Ct. 171. 

The new federal rules so far as they 
may be applicable in actions brought 
in District Courts under the Tucker Act 
do not authorize the maintenance of 
any action against the United States to 
which it has not otherwise consented, 
since an authority conferred on a court 
to make rules of procedure for the ex- 
ercise of its jurisdiction is not an au- 
thority to enlarge that jurisdiction, and 
the act authorizing the Supreme Court 
to prescribe rules of procedure in civil 
actions gave it no authority to modify, 
abridge or enlarge the substantive 
rights of litigants or to enlarge or 
diminish the jurisdiction of federal 
courts. Jud.Code, § 24(20), 28 U.S.C. 
A. § 41(20); 28 U.S.C.A. § 723b; Fed- 
eral Rules of Civil Procedure, 28 U.S. 
C.A. following section 723¢c.—U. S. y. 
Sherwood, 61 §8.Ct. 767, reversing Sher- 
wood v. U. S., 112 F.2d 587, certiorari 
granted U. S. v. Sherwood, 61 §.Ct. 171. 


C.C.A.2. The government cannot be 
sued, unless there is an enabling stat- 
ute, and compliance with formal con- 
ditions attached by such a statute to 
right given thereby is jurisdictional.— 
Alexander Smith & Sons Carpet Co. v. 
Commissioner of Internal Revenue, 117 
F.2d 974, 

C.C.A.Ala. The United States is not 
suable as of common right, and party 
who sues it must bring his case with- 
in the authority of some act of Con- 
pres otherwise court cannot exercise 
asta eas RN v.'U. S.f° 115) B20 
_ The United States is under no obliga- 
tion to provide a remedy through the 
courts against itself—Cook vy. U. S., 115 
F.2d 463. 

C.C.A.Cal, Suit may not be main- 

tained against the United States in any 
case not clearly within the terms of 
statute by which it consents to be sued. 
—Carter v. Farmers Underwriters Ags’n, 
115 F.2d 302. 
_ ©.C.A.Ga, Ordinarily, the government 
is not subject to suit in veteran’s com- 
pensation cases.—Morgan y. U. S. 115 
‘2d 426. 

C.C.A.Ul. The procedure governing 
condemnation proceedings in Illinois 
by which, under the Conformity Act, 
the District Court was bound to pro- 
ceed in a proceeding by the United 
States to condemn land in Illinois, does 
not contemplate an answer or cross 
complaint except to the extent of al- 
leging damages to land not taken, and 


‘cause of action — 


nee defe la 


tatives of the government, could de- 
fendants maintain the cross-complaint 
as a “suit against the United States” 
without its consent, and their remedy 
lay in the Court of Claims. Jud.Code, 
§ 267, 28 U.S.C.A..§ 384; Conformity 
Act, 28 U.S.C,A. § 724.—U. 8S. v. Meyer, 
113) (F220) 387, 

C.C.A.lowa. An action by owners of 
riparian lands on navigable stream 
against federal government to recover 
for temporary flooding of lands or con- 
sequential injury to the lands result- 
ing from improvements by federal gov- 
ernment of river channel in aid of 
navigation, is analogous to common- 
law actions of trespass and case, sounds 
in tort, and_the court is without ju- 
risdiction to grant relief, under Tucker 
Act, because the government has not 
consented to be sued in tort. Tucker 
Act, 28 U.S.C.A. § 41(20).—Goodman 
v. U. S., 113 _F.2d 914, affirming 28 F. 
Supp. 497. 

C.C.A.Okl. The United States cannot 
be sued without its consent clearly giv- 
en by an act of Congress, and when 
such consent is given, an a¢tion against 


the United States ean be maintained ° 


only in the manner prescribed and sub- 
ject to the restrictions imposed.—Jones 
v. Tower Production Co., 120 F.2d 


US), 

C.C.A.Okl. Where object of action 
against Collector of Internal Revenue 
and the United States was to remove 
a tax lien as a cloud upon plaintiff’s 
title to an oil and gas leasehold estate 
in Oklahoma land and the proceeds 
of oil run therefrom, the action was 
an “action against the United States,” 
and hence judgment for plaintiff was 
unauthorized where there was no alle- 
gation or proof of compliance with pro- 
visions of statute respecting civil ac- 
tions to clear title to realty upon 
which the United States claims a tax 
lien. 68 OklI.St.Ann. § 371; 26 US. 
C.A, Int.Rev.Code, §§ 3670-3672, 3678 
(a), 3679.—Jones v. Tower Production 
Co., 120 F.2d 779. 

C.C.A.Tex. In actions by United 
States on bonds given under Agricul- 
tural Adjustment Act for payment of 
excess taxes on sales of cotton, defend- 
ants’ counterclaim on which the Unit- 
ed States had not consented to be sued 
was properly dismissed. Agricultural 
Adjustment Act of 1938, 7 U.S.C.A. § 
1281 et seq.—Hawthorne v. U. S., 115 
¥.2d 805, affirming U. S. v. Hawthorne, 
31 F.Supp. 827. 


D.C.Cal. "The United States cannot 
be sued for a tort without its consent. 
—Carver vy. Haynes, 37 F.Supp. 607. 

D.C.D.C. Where certification by Na- 
tional Labor Relations Board was not 
an order that could be reviewed by 
the United States Court of Appeals for 
the District of Columbia, action could 
be maintained in the District Court for 
review of the certification based on ir- 
reparable damage to union, as against 
contention that action was against the 
United States and that there was a 
want of necessary parties, notwith- 
standing rival union which had been 
certified as exclusive bargaining agent 
was not before the court.—American 


Federation of Labor v. Madden, 33 F. 


Supp. 943. 

D.C.Ky. The United States cannot be 
sued without its consent but in many 
instances officers of the United States 
can be sued without it being construed 
as a suit against the government,— 
Barr v. Rhodes, 35 F.Supp. 228. 

D.C.La. The fact that a ship was 
owned and operated by the United 
States when cause of action for dam- 
ages on account of collision arose did 
not prevent the accrual of such cause 
of action, nor exempt tlre vessel from 
libel and seizure after it had passed 
into private ownership and operation, 
—The Eglantine, 38 F.Supp. 658, 

D.C.Md. In suit involving riparian 
rights along a navigable river, the Unit- 
ed States, not having consented to be 


not proceed by | 
cross-complaint in an unauthorized an 
-swer for injunction against government 
officials who were not parties, nor, ity 
such officials were considered represen-— 


Ke 


sued, could not be required to appear- 


and answer the complaint, but would 


weds 


a 


bles 


C in) 

es must be clearly. ngs the stat- 
3 ee by which the United States con- 
- sents to be sued, and doubts. in con- 
aeeeeing such statute will be. resolved 
of favor of the United States. Act 
toe Pie UGS 9S See nbs Stat. 1543.— 

; eahnert, vi U. S:; 36 "F.Supp. 798. 

.N.J. The new federal rules, so 
far ‘as applicable in actions in district 
courts under Tucker Act, do not au- 
‘thorize maintenance of any action 
‘against the United States to which it 
las. not otherwise consented, since au- 
‘thority conferred on a court to make 
_ rules of procedure for exercise of its 
jurisdiction is not authority to enlarge 
that jurisdiction, and act. authorizing 
st Supreme Court to preseribe rules of 
- procedure gave it no authority to modi- 


fy, abridge or enlarge the substantive 


~ yight s of litigants, nar to enlarge or 
,diminish the jurisdiction of federal 
courts. 28 U.S.C.A. § 723b; Federal 
Rules of Civil Procedure, 28 U.S.C.A. 
following section 723c.—Lowe vy. U. S., 
37 F.Supp. 817. 

_ D.C.N.Y. Where vessel owned and 
operated by United States collided with 


_. bridge, precipitating bridge tender into 


canal and resulting in tender’s death, 
the tort was a “nonmaritime tort”, 
not cognizable under Suits in Admir- 
alty Act, since bridge was a land struc- 
ture, and libel could not be maintained 
against United States for tender’s 
death. Suits in Admiralty Act, 46 U. 
S.C.A. § 741 et seq.—Oakes v. U. S., 
35 F.Supp, 868. 
~. p.C.N.Y. The United States cannot 
be sued on tort claim, whether by orig- 
inal suit or counterclaim, in absence of 
specific congressional authority author- 
jzing such suit,—U. 8. v. Dugan Bros., 
‘36 F.Supp. 109. 


D.C,Okl. The government is immune 
from suit to which it has not consent- 


ed.—State of Oklahoma ex rel. Phillips 
v. Guy F. Agnnsox Co., 3% F.Supp. 
Lae 

D.C.Pa. A proceeding to determine 


_ validity of order of a district court, 
“requiring sentence imposed on federal 
prisoner to run independently of an- 
other sentence which was entered while 
case was before a reviewing court on 
appeal, could not be maintained as a 
declaratory judgment suit where the 
- United. States which was a “necessary 
party” | was not a party and had not 
‘consented to be sued.—U. S. v. Roll- 
nick, 33 F.Supp. 863. 

Consent of the United States to be 
sued must be made by statute and can- 
not be given by agents of the United 
States.—U. S. v. Rollnick, 33 F.Supp. 
863. 

D.C.Pa. The United States cannot be 
sued without its consent.—Bowen v. 
Baker, 35 F.Supp. 852. 

D.C.Tex. The -statute authorizing 
named aes +e sue the United States 
for ee lect. of spectors of Bureau of 
Animal findusteet of the Department of 
Agriculture in certifying as clean of 
splenetic fever ticks cattle shipped 
from Texas to Oklahoma in 1919 con- 
ferred a right upon those persons to 
sue and recover for damages caused by 
alleged negligence of bureau officials 

-and inspectors in dipping and errone- 
ous certification of tick infected cattle. 
Act a 9, 1934, 48 Stat. 1352.—Price 
yUS'S., 34 F.Supp. 49, 


D.C.Va. A judgment creditor cannot 
“garnish amount due his debtor by the 
United States without the consent of 
the United States to being sued, either 
directly or indirectly through the ap- 
A ae of a sequestrator or receiver, 

by contempt order against the 
Henion : Appleente Ve Applegate, ie Lh 
Supp. 887. 


Ct.cl. A tort. action 
maintained against the United States 
in’ absence of special legislation.— 
Twentieth, Century Sporting Club v. 
U. S., 34-F. Supp. 1021. 

A pp.D. €. Immunity of the sovereign 
from’ suit is Dapsmouns even over rights 


can not be 


acts of Congress and to those arising 
from violation of rights conferred on 
citizens by the _ constitution—Pflueger 
VOUn Sisal eee ITS. 

Immunity of the United States from 
suit is an attribute of sovereignty 
which cannot be bartered away. —Pflue- 
ger vs U.S. 1120 5.20. 732: 

App.D.C, The consent of the United 
States to be sued for the unlicensed 
use of a patent is essential to jurisdic- 
trons 78h U.S:GC.A. 68.—Identification 
Devices v. U. S., 121 F.2d 895. 

Til. 
and cannot be sued without its consent. 
—Sissman y. Chicago Title & Trust Co., 
32 N.H.2d 132, 375 Ill, 514, affirming 
25 N.H.2d 599, 303 Ill. App. 620. - 

Consent of the United States to be 


sued must be given by Congress, and 


neither the Attorney General nor his 
representatives can confer jurisdiction 
by consent or appearance.—Sissman v. 
Chicago Title & Trust Co., 32 N.B.2d 
132, 375 Ill. 514, affirming 25 N.B.2d 
599, 303 Ill.App. 620. 


The statute authorizing the institu- 
tion of a suit against a sovereign must 
be strictly construed in favor of the 
sovereign.—Sissman vy, Chicago Title & 
Trust Co., 32 N.E.2d 132, 375 Ill. 514, 
Pug) "25 N.H.2d 599, 303 Ill.App. 


When property was sold by the col- 
lector of internal revenue under war- 


rants of distraint for nonpayment of 


income tax, and collector’s deed-was is- 
sued in pursuance thereof and delivered, 
collector’s lien against the particular 


’property was exhausted and the title 


of the delinquent taxpayer passed to 
the United States, and the United States 
was 1O longer a ‘“‘lien claimant”? within 
act giving consent to be named a party 
in a suit brought,to secure an adjudi- 
eation touching any mortgage or other 
lien the United States may have or 
claim on premises involved. 28 U.S.C.A. 

901.—Sissman_v. Chicago Title & 
Trust Co., 32 N.H.2d 132, 375 Ill. 514, 
aes, "25 N.E.2d 599, 303 Ill. App. 


The fact that there is a law authoriz- 
ing the federal District Court in a cer- 
tain manner to adjudicate claims of the 
United States to realty seized and sold 
to satisfy a tax, whereas another act 
goes no further than to give the consent 
of the United States to be named a par- 
ty in a suit brought for a determination 
of liens, shows that the latter act is 
limited to liens as distinguished from 
interests or titles. Rev.St. § 3207, as 
amended by Revenue Act 1924, § 1030, 
26 U.S.C.A. Int.Rev.Acts, page 138; 28 
U.S.C.A. § 901.—Sissman’ v. Chicago Ti- 
tle & Trust Co., 32 N.EH.2d 132, 375 Il. 
514, affirming 25 DH. 2d 599) 303) 1: 
App. 620. 


The act giving the consent of the 
United States to be named a party in 
any suit brought to secure an adjudica- 
tion touching any mortgage or other 
lien that the United States may have 
or claim on the premises involved is 
limited to cases coming within the 
language of the act itself, and it does 
not include consent to be sued under 
that act where the United States is 
claiming title and not a lien. 28 U.S. 
C.A. § 901.—Sissman y. Chicago Title & 


Trust. Co., 32_N.H,2d.132, 375 Il. 514, 
eran 25 N.B.2d 599, 303 Ill.App. 
Minn. The United States cannot be 


sued without its permission.—Zing vy. 
Justus, 299 N.W. 685. 

N.Y.App.Div. The government of the 
United States and the governments of 
friendly foreign nations are immune 
from suit, the domestic sovereign on 
the historic principle that no court 
has power to command the King, and 
the foreign sovereign on implied con- 
sent of all sovereigns as a matter of 
comity.—Ulen & Co. v. Bank Gospo- 
darstwa Krajowego (National Hconom- 


AL ak vi 
or —Paweger | 


y 3 
4 atever Aue Tthaeecter of the 
; erated or the source of the right 
sought to be enforced, and it applies 
alike to causes of action arising under 


‘government for commercial object 


The United States is a sovereign 


the United States.—Banco de 


y, immu} 
sovereign Bg ree suit is a 
right, while immunity. of fo 
ereign is a matter of favor; 
the favor is. reciprocal, one. 
is, in practice, as obligator 
the judicial branch. as the other. 
& Co. v. Bank Gospodarstwa | er 
ego (National Economi 
¥.8.2d 201, 261° App. Diy. 1. 
N.Y.App. Div. A corporation 
ized by either a domestie or a fo 


which the government is , intere! ed 
does. not share the sovereign 
ty from suit.—Ulen 
Gospodarstwa  Krajowego 
Economic Bank), 24 N.Y.S. 


App.Div. 1, 
2781 Fe A 


§ 

C.C.A.Alaska. In action to. epiotn 
leged tortious misconduct of officers of+ 
government railroad in interfer 
with plaintiff’s business in  lighteri 
of ships by preventing bare | ‘fro 
using a dock necessary that bu 
ness, the officers could note escape D 
sonal liability by relying pe 
sovereign’s immunity fhe suit 
er v. Ohlson, 120 F.2d 56. 

C.C.A.N.Y. Bank of Spain y 
claimed title to silver purchased 
United States from former govern: 
of Spain could maintain action ag: 
common carrier which transporte 
silver and against Federal Reser 
Bank which ‘obtained possession 
the silver for wrongfully ie 

zt 


Oo Vis 


2S 


ri. 


the. property of the Bank of 
as against contention that thi 
eral “Reserve Bank and the 
were immune from suit as agen 


v. Federal Reserve Bank of New Yo 
114 ¥.2d 438, affirming 28 F. Supp. 

An action by Bank of Spain ag 
Superintendent of United States 
say Office to recover silver which 
been purchased by the United Stat 
from former government of Spain cou 
not be maintained, since the Superi 
tendent was entitled to immunity as | 
an agent of the United States, es: 
cially where his acts were lawful. | 
G.S:CLAY G88: 2510 28 nose 

405a.— Banco de Espana Ves 
Reserve Bank of New York, ee 
438, Ry the 28 F.Supp. 958. 


instances officers of the United ‘States ~ 
cam be sued without it being consuEne d 
as a suit against the government. f 
v. Rhodes, 35 F.Supp. 223. 
Whether a suit ‘against an anicen 
the United States is essentially a 
against the United States depends upon ~ 
the facts in each case.—Barr vy. eg : 
385 F.Supp. 223. 
Where levee was to be constructed fe 
under federal Flood Control Act, if re- i 
vised plans and specifications under 
which contract was to be let were m S 
terially different from ones on whi 
hearing was held, government « 
in charge of the matter would be a 
tempting to act beyond his statutory 
authority and therefore an action 
injunction was one essentially aga 
the officer in charge of the matte 
rather than against the government 
which had not consented to be sued. — 
Flood Control Act of 1936, 338 U.S.C 
§ 70la et seq.—Barr v. Rhodes, 35 FL 
Supp. 223. ty 
If the Flood Control Act should be é 
construed as giving government officer — 
in charge of construction of levee the 
right to let contracts on plans and spe- 
cifications materially different from the — 
one considered on the hearing held in — 
court, the act would be invalid and 
therefore an action for injunction was 
one essentially against the officer in 
charge of the matter rather than 
against the government which had not 
consented to be sued. Flood Control 
Act of 1936, 83 U.S.C.A. § 701a et seq. ee 
—Barr y. Rhodes, 35 F.Supp. 223. A 
D.C.Okl. If an agent of the govern- 
ment acts without authority or at- 
tempts to act under a void or unconsti- 
tutional act of Congress, he ceases to 
act in an official capacity and suit 


re 


6 


ast 
eee 


States from suit could not be evaded 
by making 


eae 


the government 
_ / since an officer acting in his official ca- 
_ pacity and within his legal rights is 
against him in his official capacity is 


ing roadway b 


igre 
AF 


reed 
eda right of way, the District Court 
had jurisdiction 
manager and 
eoet: OL railroad, either acting as individuals 


h = 043) 7U.8.C.A. 
Ube 
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against him is not a suit against the 
- government, and hence exemption of 


_ the government from suit is inapplica- 
- ble.—State of Oklahoma ex rel. Phillips 
vy. Guy F, Atkinson Co., 37 F.Supp. 93. 
D.C.Va. The immunity of the United 


naval paymaster in his offi- 
* cial capacity the defendant in garnish- 


ment proceedings by divorced wife of 


retired naval officer instead of making 
itself a defendant, 
acting for the United States and a suit 


a suit against the government and 


cannot be maintained without legisla- 
Bi ive consent.—Applegate vy. Applegate, 


39 F.Supp. 887. 


_ Alaska.! If highway was established 


‘3 under federal statute providing that the 
_ vight of way for construction of high- 


_ ways over public lands, not reserved for 
public use, is hereby granted, before 
railroad, a government agency, was 
granted a right of way, in action to en- 
join general manager and acting gen- 
eral manager of railroad from obstruct- 
f allowing railroad cars 
to remain standing on roadway, even if 


railroad and its officials claimed right 


in conflict with rights claimed by _pub- 
lie in roadway, such claim would not 
interfere with jurisdiction. of court to 
determine the various rights. 43 U.S. 
aS § 932.—Berger v. Ohlson, 9 Alaska 
OSicge > 

vit highway was established under 
federal statute providing that the right 


Buy not way for construction of highways 


over public lands, not reserved for pub- 
lie use, is hereby granted, before rail- 
road, a government agency, was grant- 


_to restrain general 
acting general manager 


or acting apparently as agents of the 


{, United States, from willfully, malicious- 
ly, and without justification obstructing 
roadway by allowing railroad cars to 
remain standing thereon, 


: 3 


: as against 
contention that the United States was 


the real party in interest and that, since 
the United States could not be made a 
party, the action should be dismissed. 
‘ 932.—Berger v. Ohlson, 
9 Alaska 389. : 
Minn. The sovereign immunity of 
the United States from suit does not 
extend to its agents, individual or cor- 
-porate.—Zins v. Justus, 299 N.W. 685. 

“Nev. An action to enjoin regional 
grazer, an officer of Department of In- 


ing terior, from collecting grazing license 


_ fees because of alleged invalidity of 
regulation adopted by the Secretary 
of Interior under which fees were pre- 
seribed, was not a suit against the 
United States so as to make the United 
States an ‘indispensable party’. Tay- 


lor Grazing Act, 43 U.S.C.A) §§ 315- 


315p.—Brooks v. Dewar, 106 P.2d 755. 
§ 180 

App.D.C. An action to recover the 
asserted difference between the value 
of plaintiff's property seized by the 
Alien Property Custodian during the 
World War and the amount realized 
for it by. the custodian was a “suit 
against the United States”, and where 
‘plaintiff did not bring himself within 
the terms of the government’s consent 
to be sued, the district court properly 
dismissed the complaint for lack of 
jurisdiction. Trading With the Enemy 
Act §§ 7(c), 9, 50 U.S.C.A.Appendix, §§ 
Te), 9.—Pflueger v. U. S., 121 F.2d 


; § 181 

©.0.A,Wash. The statute authorizing 
Indians to maintain actions in proper 
district courts of the United States for 
allotments of land did not give Indian 
allottees leave to sue the United’ States 
without its consent to enjoin enforce- 
ment of regulations of Secretary of 
Interior respecting sales of timber on 
trust-allotted lands in the Quinaielt In- 
dian reservation. 25 U.S.C.A. §§ 345, 
406.—U.°S. v. Hastman, 118 F.2d 421, 
reversing Hastman v. U. S., 28 F.Supp. 
807 and 31 F.Supp. 754. 

D.C.Cal. The right to sue the Unit- 


is 5 - At DAY Ty 
y 5 RD Ml 
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UNITED 8 


ed States is a surrender of the im- 
munity which attaches to the sovereign, 
and is of strictly statutory origin.— 
mipee Jackson Co. y. U. S., 35 F.Supp. 


65. a ee 

D.C.Kv. The act authorizing Jand- 
owner to bring suit against United 
States to recover damages resulting 
from establishment, construction, or 
maintenance of permanent military 
post of Fort Knox on contiguous land 
was not an “appropriation measure” 
to pay out to landowners a certain 
sum of money, but was an “enabling 
act’, which waived the immunity of 
the United States from suit and any 
statute of limitations that would have 
barred landowner’s suit and gave to 
the landowner a cause of action which 
might not have existed under common 


law principles. Act March 29, 1939, 

53 Stat. 1442.—Wise v. U. §S., a 

Supp. 130. ‘ 
D.C.Mass. Where special act of Con- 


gress authorizing suit against the Unit- 
ed States for damages caused by blast- 
ing referred to particular dwelling 
house, but extended the right to sue 
only to named person for injury to 
property owned by him, court could 
not consider damage to such dwelling 
house in absence’: of proof that such 
person had a right, title, or legal in- 


terest therein.—Caramagno v. U. S., 37 
F.Supp. 741. y 
A suit may not be maintained 


against the United States in any case 
not clearly within the terms of statute 
by which it consents to be sued, no 
matter how beneficial court’s posses- 
sion of a larger jurisdiction over gov- 
ernment’s liabilities might be.—Cara- 
magno v. U. S., 37 F.Supp. 741. 
D.C.Okl. Permission to condemn re- 
stricted ‘Indian lands grants by impli- 
eation authority to sue the United 
States, but Congress designates the 
courts in ,which suit may be brought 
and has provided generally for suits 
against the United States in federal 
courts. Act Feb. 28, 1902, §§ 13-23, and 


§§ 15, 17, 32 Stat. 47-50, and pp. 47, 
49; Act April 26, 1906, § 25, 34 Stat. 
146; Act May 27, 1908, § 1, 35 Stat. 
312: Act May 10, 1928, § 4, 45 Stat. 


496.—Grand River Dam Authority v. 
Parker, 40 F.Supp. 82. 


§ 182 

App.D.C. Consent to sue the United 
States is a privilege accorded and not 
the grant of a “property right’’ protect- 
ed by the Fifth Amendment, and it may 
be withdrawn, though given after much 
déliberation and for pecuniary consid- 
eration. U.S.C.A.Const. Amend. 5.— 
Pflueger v. U. S., 121 F.2d 732. 


; § 183 
C.C.A.N.Y. The United States, com- 
ing into court to foreclose its mort- 
gage lien, accepted the stature of an 
ordinary suitor.—The Southern Cross, 


eh F.2d 466, reversing 31 F.Supp. 
549. 
D.C.Cal. The United States, as a 


litigant, may come into its own courts 
and seek relief against a proceeding 
to which it is not and cannot be made 
a party, but the judgment in which 
might affect acts of its executive of- 
ficers and those acting under them. 


Jud.Code § 265, 28 U.S.C.A. § 379.— 
U. S. v.. Western Fruit Growers, 34 
F.Supp. 794. 


Although the statute of 
limitations does not run against a right 
of action in favor of the United States 
government, where the right of action 
is for the recovery of money paid on a 
forged instrument, the government is 
subject to the same rules applicable to 
litigants generally.—U. §S. v. National 
Rockland Bank, 35 F.Supp. 912. 
§ 184 


C.C.A.Ga. Congress is not bound, by 
creation of claims against itself, to 
provide a remedy in the courts, but it 
can provide an administrative remedy 
and make it exclusive, however mistak- 
en its exercise may be.—Morgan v. U. 
S., 115 F.2d 426. 

D.C.N.Y. Where deductions from 
contract price for shelving installed in 
federal office building were approved by 
department head before they were 
made, contractor would not be deprived 


i haa | 3 2S 
of any rights by failure 
ten appeal to departmenta 
its action to recover amo 0) Hes 
_tions would be decided as though de~* 
-partmental appeal had been timely” 
taken and disallowed.—General Steel 
Products Corporation v. U. S., 36 
Supp. 498 f 


§ 188 : by 
Ct.Cl. Where the fight of compensa- 
tion exists, the failure of Congress to 
make an appropriation therefor will not 
of itself deny the right.—Ralston v. U. 
S., 91 Ct.Cl. 91, certiorari denied U. 8. 
v. Ralston, 61 8.Ct.. 65, 311 U.S. 687, 
85 L.Ed. —. 


§ 189 

-C.C.A.Cal. In suits brought by goy- 
ernment for protection of public rights, 
unauthorized conduct on behalf of its 
officers, or arrangements or agreements — 
by officers not having the sanction of 
law, do not constitute a defense or give 
rise to an “estoppel’’.—U. S. v. Stewart, 
pt ae ac 705, modifying 29 F.Supp. 


59. . 

C.C.A.Okl. The defenses of estoppel, 
ratification and laches do not apply to 
actions brought by the United States 
in its sovereign capacity where they 
would frustrate the purpose of its 
laws or thwart its public policy.— 
American Surety Co. of New York v. 
U. S., 112 F.2d 903. 


§ 191 

D.C.N.Y. The United States cannot 
be sued on tort claim, whether by orig- 
inal suit or counterclaim, in absence of 
specific congressional authority author- 
izing such suit.—U. S. v. Dugan Bros., 
36 F.Supp. 109. 

In action by United States for dam- 
age to post office mail truck colliding 
with defendant’s truck, defendant’s 
counterclaim for damage to defendant’s 
truck would be dismissed in absence of 
congressional authority to sue United 

“States on such claim.—U. S. v. Dugan 

Bros, 36 F.Supp. 109. ; / | 

194 4 

C.C.A.Cal. Laches on the part of its 
officers is not imputable to the govern- 
ment.—U.,.S. v. Stewart, 121 F.2d 705, 
modifying 29 F.Supp. 59. 

C.C.A.Okl. The defenses of estoppel, 
ratification and laches do not apply to 
actions brought by the United States 
in its sovereign capacity where they 
would frustrate the purpose of its laws 
or thwart its public policy.—American 
Surety Co. of New York v. U. S., 112 
F.2d 903: + 

C.C.A.S.C. Rights of the government 
are not affected by laches of its officers, 
and the government is not “estopped” 
by their conduct from asserting its 
rights.—U. S. v. City of Greenville, 118 
F.2d 963, reversing U.S. v. Woodside, 
34 F.Supp. 281. 

D.C.La. The Farm Credit Adminis- 
tration, as a governmental unit of the 
United States, in seeking to recover 
back the amount of an emergency crop 
loan, is not subject to either state stat- 
utes of limitation or to laches, and 
hence where action was brought against 
borrower and against partnership 
which had purchased cotton crop with- 
out regard to recorded crop pledge, 
plea of one year limitation based on 
state statute was inapplicable even if 
action was for commission of a tort. 
Act Feb. 23, 1934, 48 Stat. 354: Civ. 
Code La., art. 3536.—U. S. v. Fontenot, 
33 F.Supp. 629. 

D.C.Mass. Laches is not imputable to 
the United States government in its 
character aS a sovereign by those sub- 
ject to its dominion, but if the govern- 
ment enters the domain of commerce, it 
submits itself to ‘the same laws that 
govern individuals there.—U. §S. vy. Na- 
tional Rockland Bank, 35 F.Supp. 912. 
_D.C.Mo. In private act conferring 
jurisdiction upon federal district court 
notwithstanding “lapse of time or any 
provisions of law to the contrary” to 
render judgment against the United 
States for damages to land of named 
persons resulting from construction of 
dikes and revetments, the quoted lan- 
guage refers to any limitation’ as to 
the time within which action against 
United States must be brought, and 
to the statutory limitation upon juris- 
diction of district courts. Act Aug, 11, 


(20).—Kuhnert v. U. 8, 
798 


my 


36 F.Supp. 


“laches” 
does not apply against federal govern- 
ment ce in its capacity as a sover- 
eign.—U.. S. v. Brass, 37 F.Supp. 698. 
D.C.Or. Hstoppel or laches cannot 
run against the sovereign in relation 
to property rights——U. 8S. v. Warm- 
springs Irr, Dist., 38 F.Supp. 239. | 
Ct.Cl. Where under the provisions 


“of the Merchant Marine Act of June 5, 


1920, 41 Stat. 988, a claim by the 
Fleet Corporation against the plaintiff, 
arising out of an overpayment, was 


transferred to the Shipping Board, a 


governmental agency, and where the 
cause of'action on the overpayment did 
not accrue until July 28, 1919, said 
claim was not barred by the statute of 


limitation on June 5, 1920, when such 


transfer of said claim was effected— 
Ship Construction & Trading Co. v. U. 
Sao9l Ct. Cl (419; 

Ct.Cl. Where claim of Fleet Corpo- 
ration transferred to the Shipping 
Board, a governmental agency, was not 


then barred by limitations the right of 


the United States thereafter to sue up- 
on such claim was not barred by the 
statute of limitation.—Ship Construc- 
tion & Trading Co. v. U. S., 91 Ct.Cl. 
ETO? es on 


ah 
D.C.La. ‘The fare Credit Adminis- 
tration is an administrative body of 
the United States, rather than a “‘cor- 
poration” with separate yeaa existence, 
such as the Home Owners Loan Corpo- 
and the Federal Housing Ad- 


ration, 4 
and hence an action to 


ministration, 


recover back the amount of an emer-— 


gency crop loan made by the Farm 
Credit Administration may be main- 
tained in the name of the United States. 
Act Feb. 23, 1934, 48 Stat. 354; Hx- 
ecutive Order 6084, 12 U.S.C.A., pre- 
ceding section 636; 12 U.S.C.A. § 636. 
—U. S. v. Fontenot, 33 F.Supp. 629. 
D.C.Md. Where note had been as- 
signed to Federal Housing Administra- 
tor acting in behalf of the United 
States, the United States was a “prop- 


er party” to action to enforce note, and 


was. the “real party in interest’; as 
against contention that Federal Hous- 
ing Administrator was to be treated 
as a separate entity who should bring 
action in his own name. National 


Housing Act, 12 U.S.C.A. §§ 1702-1715... 


—JU. S. v. Schaeffer, 33 F.Supp. 547. 

D.C.Md. In suit involving riparian 
rights along a ‘navigable river, the 
United States, not having consented to 
be sued, could not be required to ap- 
pear and answer the complaint, but 
would be permitted to intervene as a 
party plaintiff—Mutual Chemical Co. of 
America v. Mayor and City Council 
of Baltimore, 33 F.Supp. 881. 

D.C.N.Y. The mere fact that a sub- 
ordinate United States official is vest- 
ed with a discretion under a regula- 
tion of his superior officer does not 
permit suit against the subordinate 
official without joining the superior of- 
ficer.—Viking Press v. Goldman, 38 F. 
Supp. 1014. 

D.C.W.Va. Where agency of govern- 
ment is a party, courts look through 
nominal party and treat the case as 
one in fact against the United States. 
—Union Nat. Bank of Clarksburg v. Me- 
Donald, 36 F.Supp. 46. 


appw).C, “ne sovereign may appear 
in court and assert its prerogatives 
through a governmental agent acting 


in his official capacity.—Korman  v. 
Federal Housing Administrator, 113 F. 
2d 743.3 

N.J.Ch. In suit by surety company 
which had given bond to secure a 
manufacturing company’s performance 
of a contract with the,government, for 
specific performance of a covenant of 


third persons to deposit collateral with 


the bond, 
States was not a “necessary party’.— 
Standard Surety & Casualty Co, of New 
York v. Caravel Industries Corporation, 
15 A.2d 258, 128 Noes 104, 

‘) 


§ 197 

_D.C.N.¥. An action against Commis- 
sioner of Immigration and Naturaliza- 
tion to compel issuance of new certifi- 
eate of citizenship was not an “action 
against United States’ and therefore 
the Federal rule regarding service of 
summons was inapplicable. 8 U.S.C.A. 
§ 377 and § 388, note; Federal Rules 
of Civil Procedure, rule 4, subd. d(4, 
5), 28 U.S.C.A. following section 723¢.— 
Juell v. Commissioner of Immigration 
and Naturalization, 37 F.Supp. 533. 
Kan. Service of summons out of a 
district court in Kansas, on the Secre- 
tary of War of the United States when 
he chanced to be in Kansas on private 
affairs end not on official business, 
was ineffective to subject him in his 
official capacity to the jurisdiction of 
the Kansas court, and such service was 
properly quashed on the timely motion 
of his counsel appearing specially.— 
Lyman Flood Prevention Ags’n vy. City 
PLR at 106 P.2d 117, 152 Kan. 


§ 198 : 

Ill, Consent of the United States to 
be sued must be given by Congress, and 
neither the Attorney General nor his 
representatives can confer jurisdiction 
by consent or appearance.—Sissman v. 
Chicago Title & Trust Co., 32 N.E.2d 
132, 375 Ill. 514, affirming 25 N.B.2d 
599, 303 IllLApp. 620. 

204 


D.C.Md. In action by contractor for 
money due on account of lathe supplied 
to Post Office Department, evidence 
showed that lathe did not comply with 
specifications and that it was properly 
rejected. Tucker Act, 28 U.S.C.A. § 
px srore emp v. (U., S.,.. 38) ®.Supp: 


D.C.Mass. In action against United 
States for damages caused by blast- 
ing operations, evidence held to _ es- 
tablish that blasting was not improper- 
ly or negligently conducted.—Caramag- 
NOV. (US io SUD pe. (4b. 

Ct.Cl. Where plaintiff under a con- 
tract to move certain office furniture, 
safes, records, and supplies from one 
building to another claims loss of time 
of its employees on account of inade- 
quate elevator service furnished by de- 
fendant, it is held that plaintiff has 
failed to prove by the greater weight of 
the evidence that the elevator service 
was curtailed during the hours when the 
plaintiff was ready and willing to work. 
ane Storage Co. v. U. S., 92 ‘Ct.Cl. 


Where deduction was made by de- 
fendant for damage to elevators during 


moving, it is\held that the evidence is ’ 


convincing that the employees of plain- 
tiff exercised due care in loading the 
elevators, and plaintiff is entitled to 
recover.—Fenton Storage Co. v. U. S., 
92 Ct.Cl. 465. 
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D.C.N.Y. In Bnet by contractor 
against United States for alleged breach 
of express contract based on deductions 
by United States for alleged failure of 
contractor to meet specifications for in- 
stallation of steel shelving in federal 
office building, whether contractor had 
failed to meet the specifications was a 
“question of fact” for determination of 
the government officials, but the meas- 
ure of damages applicable was a ‘‘ques- 
tion of law” for the court to be resolved 
after presentation of evidence with re- 
spect to difference in value between 
shelving contracted for and shelving de- 
livered.—General Steel Products Corpo- 
ration v. U. S., 36 SUD: 498. 


08 
D.C.Pa. The United States is not 
bound by a judgment to which it is 
not a party.—Bowen v. Baker, 35 F. 
Supp. 852 


§ 210 ae 
U.S.N.Y. The Federal Rule providing 


following section 723¢e,—Reconstr 
Finance Corporation v. J, G. Me 
Corporation, 61 S.Ct. 485, affirming 
F.2d 940, reversing 29 F.Supp. 853, « 
tiorari granted 61 S.Ct. 26. my 

D.C,Mich, Under civil procedure rul 
authorizing court to direct that United 
States not recover costs even though 
is prevailing party in a law actio 
such a direction should be made | 
where there are equitable considerat 
sufficiently strong to overcome the 
eral rule, which prevailed prio 
adoption of Civil Procedure Rules, 
United States may recover costs 
it is prevailing party in a law 
notwithstanding costs could not 
covered against the United Stat 
the reverse situation. Rules o 
Procedure for District Courts, ru 4 
(d), 28 U.S.C.A. following section 231 
—Locke v. U. S.,.1 F.R.D. 431. 

D.C.Mo, The private act confer rir 
jurisdiction upon federal district coi 
to render judgment “with costs, é 
and in accordance with the same pro- 
visions of law as if the United 
were a private party”, upon clai 
named persons for damages, to lan 
sulting from construction of dikes 
revetments, manifested intention to 
United States in position of 
party with respect to jurisdic 
costs, and to confer jurisdicton 
mine whether United States was lia 
under any law applicable to the Unit 
States, whether of 


wel 


i 
implied contract 
tort or quasi-tort, and not to 


D.C.N.Y. Where complaint of 
ministrator of Wage and Hour 
sion, United States Department of |] 
bor, for an injunction was dismis 
costs were not allowed to the defe 
ants in view of the fact that plaini 
was an agency of the United Sta 
—Fleming y. Arsenal Bldg. Corpora: 
tion, 38 F.Supp. 207. ‘ { ti 

Tex.Civ.App. The dismissal o: 
tempted appeal by the United 
from adverse judgment, in action 
nature of a bill of review in 
court to collect a deficiency in incom 
and excessprofits taxes, would be with 
out paymént of costs, in absence > 
statutory requirement.—U. S. v. Bra 


SSI 
no necessity of taking evidence, with- 
out precluding any party from hay- 
ing question determined by court up- 
on sworn evidence when such party ‘ 
wishes to offer such evidence or to — 
cross-examine witnesses offered by ad- 
verse party. Rules of District Court | 
of the United States for District of — 
Columbia, rule 15(9); Federal Rules — 
of Civil Procedure, 28 U.S.C.A. fol-— 
lowing section, _723c.—Bussius vy. Bus- 
sius, 38 F.Supp. 871, } 


UNITED STATES MARSHALS 


§ 5 

D.C.Cal, Where lienholder, who be- 
came successful bidder at maritime 
foreclosure sale, was permitted to de- 
liver to the marshal its receipt for the 
amount of its bid in lieu of money, the 
marshal and the clerk had right to col- 
lect fees, under statute, the same as 
if payment had been made in money. 
Admiralty Rules, rule 40, 28 U.S.C.A. 
following section 723; 28 U.S.C.A. §§ 
555, 574.—The Cesare Augusto, 39 F. 
Supp. 751. 


ap ee rare 


persons engaged therein 
not: more than $200, 


not exceeding $500 for unlawful as- 
sembly, which is intended to prevent 
any person from pursuing any labor, 
~ occupation or employment-rather than 
under statute imposing fine of $200 
if purpose of the assembly is to effect 
any illegal object other than those 
mentioned in preceding articles, and 
“hence justice of the peace had no ju- 
-risdiction, and his judgments finding 
defendants guilty were void. Vernon’s 
Ann.P.C. arts. 439 et seq., 449, 452; 
ernon’s Ann.C.C.P. art. 60,—Ex parte 
rachey, 152 S.W.2d 763. 


USE AND OCCUPATION 


: § 2 

La. A purchaser of land part of 
_ which railroad had appropriated from 
_ purchaser’s predecessor in title, there 
‘ hi being no assignment or subrogation of 

right to compensation and damages 
against railroad, could not recover from 
railroad monthly compensation or rent 
for exercise of servitude which came 
’ into existence long before purchaser ac- 
juired land, where there was no show- 
ing of any contractual basis for _as- 
-sertion of such claim.—Gumbel v. New 
_ Orleans Terminal Co., 1 So.2d 686, 197 
Nees Lia. 439; 

: 3; La.App. i 

f employment under which employee 
Gras to receive a share of profits re- 
alized from the operation of a dairy 
owned by employer was rminated 


Where alleged ‘oral contract 


expiration of month within which con- 
tract was terminated.—Carney v. Ag- 
urs, 197 So. 288. 


f 8 
: o C.C.A.Mont. The Montana_ statute 
rt providing that when a thing is let for 
a particular purpose, the hirer must 
not use it for any other purpose and 
that if he does the letter may hold bim 
responsible for its safety during such 
--—s use or may treat the contract as there- 
: by rescinded, does not authorize re- 
covery for use and occupation of land. 
a Rey.Codes Mont.1935, § 7735.—Speck vy. 
?, Cottonwood Coal Co., 116 F.2d 489. 


§ 57 

im Mass. In action of contract to recov- 
sen er amount that defendant allegedly 
i owed plaintiff for use and occupation 
of premises, burden was on plaintiff 
to establish liability of defendant.— 
» Maple Realty Co. v. Broadway Fruit 
ieee 33 °N.H.2d (970, 304 - Mass. 

679. | 


§ 62 
- Mass. Evidence presented question 
for jury as to whether defendant was 
-- jiable to plaintiff for use and occupa- 
tion of certain premises.—Maple Real- 
~ ty Co. v. Broadway Fruit Market, 33 
N.H.2d 970, 304 Mass. 679. 
§ 71 
N.Y¥.Sup. Defendants were liable for 
reasonable value of their use and oc- 
cupation of premises during codefend- 
ant’s illness, and agreed rent, in ab- 
sence of other proof, was some evidence 
as to value of such use, and plaintiff 


, 


: Se NCR ; 
was entitled to a pro rata part there- 


of.—Yodowitz v. Wetrogen, 25 N.Y.S.2d4 


USURY 


8 9 

Ala. An ordinary trustee obtaining 
its powers to act as such from the laws 
of Alabama is governed with respect to 
usury by the Alabama statutes, where- 
as the powers and duties of a national 
bank, acting as trustee, are controlled 
and restricted with respect to usury 
by the federal statutes limiting the 
power of taking, reserving, or charg- 
ing interest to the rate allowed by the 
state. 12 U.S.C.A. §§ 85, 86; Code 
1928, §§ 7225, 8567.—Murphy v. Mer- 
chants Nat. Bank of Mobile, 200 So. 
894, 240 Ala. 688. 

N.¥.Sup. Where promise made in 
Germany to pay lender $500 in consid- 
eration of loan of 2,400 reichsmarks 
was not shown to be usurious under 
German law, that repayment was to be 
made in New York state did not make 
loan illegal under New York usury 
statutes.—Katz y. Fischel, 21 N.Y.S.2d 
572, 174 Mise. 589. 


§ 10 

C.C.A.Minn. Where transaction where- 
by warrants were issued by. corpora- 
tion to bondholder giving option to pur- 
chase treasury stock was made in Illi- 
nois and ‘option contracts were to be 
performed in New York, usury laws of 
Montana, where corporation had office, 
were not applicable.—North Butte Min- 
ing Co, v. Tripp, 117 F.2d 304. 

§ 36 

N.Y.Sup. A usury statute limits 
what may be charged on a loan or 
forbearance of money, that is, the 
compensation allowed by law or fixed 
by the parties within the law for the 
use or forbearance of money or as 
damages for its detention.—Krulik v. 
Confidential Personal Loan Co., 26 
N.Y.S.2d 676, 176 Mise. 138, 


§ 37 
Minn. Usury is determined by statu- 
tory provisions applicable to the trans- 
action. Mason’s Minn.St.1927, § 7036.— 
McGovern v. Federal Land Bank of 
St. Paul, 296 N.W. 473. 


Pa.Com.Pl. The fixing of rates of in- 
terest on.money loaned within the State 
is clearly within the police power, and 
the details are witnin the legislative 
discretion if not unreasonable or arbi- 
trarily exercised.—Hquitable Credit. & 
Discount Co. v. Geier, 49 Dauph. 80. 

Wis. At common law, no rate of 
interest was illegal, in absence of 
statutory enactment, unless so great 
as to be unconscionable-——McLough- 
lin v. Mainar, 297 N.W. 370, 237 Wis. 


§ 38 

Miss. The statute protects and safe- 
guards borrower by penalizing sharp- 
ly lender in usurious contract, but it 
was not meant to give to borrower 
any unjust advantage of, lender, and 
its good purpose should not be per- 
verted into source of legal fraud by 
borrowers on lenders. Fry v. Layton, 
2 So.2d 561, 134 A.L.R. 1330. 


§ 39 

Ga. The statute prescribing a legal 
and maximum rate of interest is vio- 
lated by reserving and taking usury 
or contracting to reserve and take 
usury. Code 1933, §§ 57-101, 57-102.— 
Neweomb y. Niskey’s Lake, 10 S.H.2d 
51, 190 Ga. 565, answers to certified 
questions conformed to 12 S.H.2d 160. 


§ 47 
Cal, The constitutional amendment 
providing that a lender shall not re- 
ceive from a. borrower more than 10 
per cent. per annum upon any loan 
or forbearance of any money effected 
no change in the usury law other than 
a reduction of the maximum rate of 
interest which a lender may receive for 
the loan or forbearance of money as 
against contention that lender cannot 
receive more than 10 per cent, inter- 
est in any one year. ‘Const. art. 20, 
§ 22, as amended in 1934; St.1919, p. 
Ixxxili.—lrench y. Mortgage Guarantee 
Co.,,104 P.2d 655,:130 A.L.R. 67, su- 

perseding 97 P.2d 852. 


: 


eR eae 
Wis. The statute authorizing de- | 
duction of ten per cent, of amount of. 
loans not exceeding one thousand dol- _ 
lars in lieu of interest thereon at 
time of making such loans did not 
impliedly repeal statute requiring per- 
son applying to court for relief from — 
usurious contract or pleading usury. 
in action against him ‘to prove tender — 
of principal sum due to party entitled 
thereto. St.1939, § 115.08; 
ce. 408.—McLoughlin v. Malnar, 297 N 
W. 370, 237 Wis. 492. q 


§ 59 . 

N.D. Legislation reducing the law- — 
ful rate of interest which may be 
charged, enacted subsequent to the 
execution of a note providing for in- 
terest at a rate then valid, did not | 
taint the note with usury. Comp.Laws 
1925, § 6073; Laws 1927, ¢. 274.— - 
Messersmith vy, Reilly, 296 N.W. 920. — 

61° 


D.C.Cal. The presumptions of law 
are in favor of the legality of an~al- 
leged usurious transaction, 
a transaction is open to two construc- 
tions, one legal and the other illegal, 
the court must adopt the construction 
in favor of legality, in absence of evi- - 
dence pointing clearly to usury.—In re 
Zemansky, 39 E.Supp. 628. Heiney 

Miss. Where contract appointing 
farmer as agent to sell fertilizers and 
providing terms thereof could be con- 
strued as authorizing use of fertilizers 
by agent on own farm to be paid for 


on credit basis, which was 10 per cent. — 


higher than cash price, such construc- 
tion would be adopted in order to up- 
hold validity of note secured by deed of 
trust given by agent for purchase price 
on credit basis of fertilizers so used, 
as against agent’s contention that his 
use of fertilizer constituted an unlaw- 
ful conversion of trust property for 
which agent was liable to principal on 
a cash price basis, and that addition 
thereto of 10 per cent. in computing” 
principal of note due in less than six 
months constituted “usury” rendering 
note unenforceable-—Crabb vy. Comer, 
200 So. 133. 


Where a transaction is upon all its | 
real facts capable of two reasonable | 
constructions, by one of which it will 


be legal and valid, while by. the other ~ : 


it will be unlawful and usurious, the — 
court will adopt that construction by 
which transaction will be rendered yal- . 
id.—Crabb vy. Comer, 200 So. 133. 

, Ohio App. As respects whether. note | 
payable in monthly installments to-_ 
gether with the “highest rate of in- 
terest allowable by Jaw” is usurious, ~ 
the quoted provision must ‘be inter- - 
preted to mean interest at. rate of 8 
per cent. per annum on each of the 
installments until paid—Rose v. Bax- 
ter, 34 N.E.2d 1011, 67 Ohio App. 1. 


§ 64 } 

Ala.App. Where borrower to obtain 
$15 in cash was required to purchase 
for $6 a trade coupon which borrower 
advised lender_he did not want and 
which he in fact never used, and for the 
cash and coupon was required to ex- 
ecute a $21 note ,bearing legal rate of 
interest, and such coupons were sub- 
stantially never used by borrowers and — 
facts supported inference that coupon 
company was but a fictitious name for 
the lender, transaction was usurious.— 
Willis v. Buchman, 199 So. 886, re- 
versed 199 So. 892, 240 Ala, 386, 132 
A,L.R, 1179. 


Minn, Since courts look to the sub- 
stance and effect _ of transactions 
claimed to be usurious, there is no 


shift or device on the part of the len- 
der to evade the law, under or behind 
which a court will not look to ascertain 
the real nature and object of” the 
transaction. Mason’s Minn.St.1927, § 
7038.—Midland Loan Finance Co. v. 
Lorentz, 296 N.W. 911. 0 Yee 

Pa.Super. The statute against usury 
forms part of the public policy of the — 


Pcaker 


tae 
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ins 1380)" 5 


Laws 1929, * xy 


so that if 


ly 


ae 
- contract, but it is court’s duty to ex- 
amine substance of the transaction as 
well as its form, and if usury can by 
any means be discovered, courts will 
- refuse to enforce its payment. 41 P. 
_ §. § 4.—Saunders vy. Resnick, 16 A.2d 
- 676, 142 Pa.Super. 457. 
~ - Tex.Civ.App. When a contract is at- 
tacked as being usurious, all devices 
intended to cover usury will be disre- 
garded by courts. Rev.St.1925, art. 
: 5071.—Frankfurt Finance Corporation 
_ v. Cox, 142 S.W.2d 553. 


Re $650 28 
jut Cal. A debtor cannot by his volun- 


tary act render a transaction usurious 


“ 


which, but for such circumstance, 
would be entirely free from claim of 
-usury.—French yv. Mortgage Guarantee 
» Co.,. 104 P.2d 655, 130 A.L.R. 67, su- 
- perseding 97 P.2d 852. ' 
re Minn. The test to determine whether 
there is “usury” is whether the con- 
tract, if performed, will result in pro- 
ducing to the lender interest at a great- 


x 


er rate than that permitted by law, and - 


- whether the result was intended by the 

‘ lender. Mason’s Minn.St.1927, § 7038. 
—Midland Loan Finance Co. v. Lorentz, 
296 N.W. 911. 

Pa.Com.Pl. A loan of money to re- 
celve the same again with more than 
lawful interest is an offense at com- 
mon law, The lawful rate in Pennsyl- 
vania was originally eight percent, per 
annum, but was reduced to six percent, 


wy the Act of March 2, 1723, 1 Sm.Ju. 


156.—Equitable Loan Soe. v. Harr, 4$ 
Dauph, 182, | 


: ‘ 8 66 
Ariz, Although in order to establish 


; 2 usury there must be an intent to vio- 


‘late the law, where a _ contract is 
usurious. on its face, such intent will 
be presumed. Rev.Code 1928, § 1884. 
—Fagerberg v. Denny, 112 P.2d 578. 
N.Y.App.Div. Whether or not a 
transaction whereby guaranty was ex- 

_. acted was usurious was a Question of 
intent to be determined from the facts 

of the particular case. Banking Law, 

§ 108.—East New York Sav. Bank .y. 
Lang, 26 N.Y.S.2d 21, 261 App.Div. 981. 


N.Y.Sup. Intent to overcharge a 
borrower is. an essential and nec- 
essary element of ‘‘usury’’.—Hennes- 
sey v. Personal Finance Corporation 
of New York, 26 N.Y.S.2d 1012, 176 
Mise. 201. 


§ 73 feof 

Minn. “Usury” is an illegal contract 
for a loan or forbearance of money, 
goods, or things in action, by which 
illegal interest is reserved, or agreed 
to be reserved or taken, and hence there 
can be no usury without a contract.— 
Midland Loan Finance Co. v. Lorentz, 
296. NeW. ..911: : 


Where a contract involves a loan of 
money or forbearance of a debt, and 
the principal sum is payable’ absolute- 
ly and without any contingency, and 
there is exaction of a greater amount of 
interest or profit than is allowed by 
law, and an intention to evade the 
_ usury law, the contract is “usurious.” 
- Mason’s Minn.St.1927, § 7038.—Midland 
yon Finance Co. v. Lorentz, 296 N.W. 

11; 

§ 74 

Conn. The usury statutes apply to 
actions upon notes secured by mort- 
gage, and to mortgages of real prop- 
erty of $500 or less, but the exception 
applies to bona fide mortgages of real 
property in excess of $500. Gen.St. 
1930, § 4737.—Bridgeport Mortgage & 
Realty Corporation v. Whitlock, 20 A. 

_2d 414, 128 Conn, 57. 

“Bona fides’? of mortgage which is 
an attribute essential’ to exception of 
real estate mortgage in excess of $500 
from usury statute connotes good faith 
without fraud or deception, that is, 
good. faith and honesty as _distin- 
guished from bad faith. Gen.St.1930, 
§ 4737.—Bridgeport Mortgage & Realty 
Corporation y, Whitlock, 20 A.2d 414, 
128 Conn. 57. 


real estate mortgages in excess of 


e. 

500, 
on the theory that the mortgages were 
invalid in that because of bonuses a 
greater rate of interest than 12 per 
cent. per annum was to be obtained, 
was erroneous, where there were no 
facts found sufficient to lead to a con- 
clusion that the mortgages were not 
bona fide and if the mortgages were 
bona fide they were not within usury 
statute. Gen.St.1930, §§ 4732, 4737.— 
Bridgeport Mortgage & Realty Corpo- 
ration v. Whitlock, 20 A.2d 414, 128 
Conn. 57. 

Ga. A bona fide purchase of earned 
wages is not a “loan” and is not gov- 
erned by laws relating to interest, but 
what appears to be an assignment of 
Wages may in substance and in fact 
be a loan at usurious rates of inter- 
est.—Gunnels v. Atlanta Bar Asgss’n, 12 
mae 2a 602, 191 Ga. 366, 132 A.L.R. 


Whether a transaction consti- 
tutes a “loan of money” is a ‘‘ques- 
tion of fact’ and not of form, and 
if money is loaned to a borrower to 
enable him to purchase or to complete 
the purchase of merchandise, the trans- 
action remains one for the loan of 
money even though evidence of debt 
may be made payable to vendor and 
by him endorsed and delivered to per- 
son lending money.—United Tire & In- 
vestment Co. v. Trone, 113 P.2d 977. 

Tex.Civ.App. A principal note was 
not ‘usurious’ because interest notes 
contained acceleration clause, where 
acceleration clause in second lien trust 
deed securing interest notes provid- 
ed that, on default, “the whole sum of 
money hereby secured’’ should become 
payable at holder’s election, and ac- 
celeration clause in first lien trust 
deed securing principal note also pro- 
vided that on default ‘‘the whole in- 
debtedness and all sums secured by 
this mortgage, to-wit: the principal 
and interest then accrued” should be- 
come payable at holder’s election.— 
Jordan v. Brown, 149 S.W.2d 1045, er- 
ror refused. 


$75 / 

Pa.Super. Where lender deposited 
$3,000 with borrower’s attorney, and 
borrower delivered to lender a bill of 
sale for assets of his business, trans- 
ferred to lender the insurance thereon, 
gave borrower fifty checks payable 
weekly and aggregating $3,400, upon 
lender’s agreement that upon payment 
of the $3,400 he would reconvey and 
reassign the assets and insuranee, and 
similar agreement was made whereby 
$2,800 was to be repaid in 56 weeks 
for $2,500 advance, the transaction was 
a usurious “loan” and not a ‘sale,’ 
notwithstanding effort to avoid use of 
the word “loan”. 41 § 4.—Saun- 
ders vy. Resnick, 16 A.2d 676, 142 Pa. 
Super. 457. - 

Pa.Super. Where usurious contract 
was in form of purchase of assets of 
business with agreement to resell at 
increased price, payment of lender 
from proceeds of insurance on the 
property purportedly sold. amounted to 
payment by borrower, and borrower 
could recover the usurious interest. 41 
P.S. § 4.Saunders v. Resnick, 16 A.2d 
676, 142 Pa.Super. 457. 

Tex.Civ.App. Where plaintiff, after 
agreeing with manufacturer to pur- 
chase an automobile for $615, of which 
plaintiff paid $100 in cash, obtained a 
loan from defendant finance corpora- 
tion to pay balance of purchase price 
and executed a note for $696.50, which 
included the $515 borrowed and $31.95 
for insurance on automobile, the re- 
maining $151.55 included in note was 


“interest”? and, being in excess. of 
amount allowed by law, constituted 
“usury”, and it was immaterial that 


note and mortgage given as security 
were drawn in favor of manufacturer 
and. assigned to. corporation. Rey.St. 
1925, arts. 5069, 5071.—Frankfurt 
anane Corporation vy. Cox, 142 S.W. 


§ 76 
Minn. Where buyer purchased from 
automobile dealer an automobile for 
$2,645, and hig old automobile was tak- 
en in trade as a “down payment’ for 


1,445, leaving an id é 
1,200, and buyer signed a cond 
sale contract which was not filled 
and thereafter the contract was 
pleted, apparently by the deal 
contract provided for payment o 
412, payable in 12 monthly in 
ments, contract was void under 
for “usury.” Mason’s Minn.St. 
7038.—Midland Loan Finance Co 
Lorentz, 296 N.W. 911. As 4 
Miss. Where buyer and seller of fe 
tilizer. agreed at time of sale that, 
purchase price was not paid wii 
specified time, the price paid sh , 
on credit basis which was approxima 
ly 10 per cent. more than cash pri 
the transaction would involve no ‘ 
ury” because no interest was i 
but only a credit price.—Crabb v. 
200 So. 1838. fey 
Pa. Sellers are free to contract 
buyers as to terms and cond 
of sales, and hence financing of sa 
by extension of credit is not subjec 
to the prohibition of usury nor to reg- 
ulations applicable to banking and 
transactions.—Equitable Credit 
eount Co. v. Geier, 21 A.2d 53, 


445 f : 
§ 80 - eM 

Pa.Super. Where purchaser ta 
from vendor a binding obligation 
repurchase at a certain future tim 
at an advance greater than legal i 
terest on the pretended purchase price — 
paid, the transaction is usurious on its — 
face. 41 P.S. § 4.—Saunders e 
nick, 16 A.2d 676, i Pa.Supe 

1 : 


§ eee et 3. 
N.D. A note containing a Bee 


Fi 
S 


of a subsequent supplementary ¢ 
agreeing to pay interest in | 
the lawful rate as consideration 


note. Comp.Laws 1925, § 6073; 
1927, ec. 274.—Messersmith v. 
296 N.W. 920. ‘ 


§ 104 s Avs oh 

N.H. Before there can be “ 
there must be a principal sum lo 
and repayable at all events, and it 
must not be put in hazard absolui 
—Brown v. eet ae A.2d 536. — 


5 ager |S 

N.H. Under contracts providing, thé 
defendant was to furnish all capital 
necessary for purchase and operation 
of lumber lots by plaintiff and defend- 
ant, plaintiff to pay interest at i 
10 per cent. annually on one 

of moneys advanced, without any 
vision for sharing losses, and pla 
did not bind himself to repay any. 
of principal, parties were engage 
a “joint venture’, and there wa 
“usury’.—Brown vy. Cole, 17 A.2d 53 


§ 109 ) jf 
Ala,App. Whatever thing of ben 
comes to a lender as compensation 
the use of money lent is ‘‘interest”, 
matter what name it may be giv 
what expedients may be adopte 
conceal the fact that the benefit recei 
is, in essence, compensation for tl] 
of the money, and if the facts, 1 
together and read in the light of hu 
experience, justify a natural inferen 
that the lender received the benefit be- 
cause the borrower had the use of his — 
money and as compensation for the use, 
the benefit is “interest” which must be 
added to all similar benefits to deter-. 
mine whether aggregate exceeds rate of 
compensation which lender is permitted | 
to receive.—Willis v. Buchman, 199 So. | 
886, reversed 199 So. 892, 240 Ala. — 
386, 132 A.L.R. 1179. “ 
Cal. In testing a contract for usury, — 
the entire period of the loan must be 
taken into consideration on the question 
of excessive interest——French y. Mort- 
gage Guarantee Co., 104 P.2d 655, . 
130 A.L.R. 67, superseding 97 P.2ad ~~ 
852. % wo 
Where no interest in excess of the 
rate allowed by law would have been 
received by lender if loan had been 
carried out for the complete term con- 
templated by contract, alleged excessive 
interest collected by the lender on pre- 
payment of loan by borrower did not 


manet ey 
— -§ 109 


render transaction usurious.—French 

__ -v. Mortgage Guarantee Co., 104 P.2d 
, 655, 130 A.L.R. 67, superseding 97 P. 
2d 852. 

. Ga. A charge by lender of $8,000 as 
commission on a loan of $80,000 evi- 
denced by bonds carrying full rate of 
 jawful interest is usury. Civ.Code 1910, 
"§ 4286; Code 1933, §§ 14-101 et 
Bee seqe) 14-5025) 57-101; 57-102), 57-112. 
- Neweomb vy. Niskey’s Lake, 10 S.E.2d 
‘ 51, 190 Ga. 565, answers to certified 
question conformed to 12 S.H.2d 160. 
— 'Wex.Civ.-App. A payment of $100 as 
extra interest for 30 days on a note 
secured by a deed of trust bearing 
eight per cent. interest made loan con- 
tract ‘usurious’ and law charged all 
| payments thereafter made on_ note 
against the principal. Early _v. Burns, 
| 142 S.W.2d 260, error refused. 
; fit “ed ; § 113 
Ariz. Notwithstanding usury stat- 
ute speaks in terms of maximum an- 
interest, a contract providing 
interest more _ fre- 


§ 1884.—Fagerberg vy. 

Denny, 112 P.2d 578. 

>” ,§ 114 
_ Tex. A default maturity clause which 
provided that holder of note at his elec- 
_ tion might mature note and that it 
should at once become due and payable, 
permitted holder of note to mature all 
installments including unearned inter- 
est, and hence note was usurious in its 
inception because providing for a con- 
‘tingency under which more than 10 per 
-  eent. interest per annum could be col- 
- Jected.—Clements y. Williams, 147 S.W. 
—- 2d 769, dismissing error 146 S.W.2d 215. 

pes 118 


Ga. Where bonds provided for a 
usurious rate of interest, a stipulation 
that the bonds were subject to redemp- 
_ tion, in whole or in part, on any in- 
terest payment date at a premium of 
- 2 per cent. on the face of the bonds 
and accrued interest did not relieve the 
‘i of their usurious character. 


a 


bonds 
Code 1933, § 14-101 et seq.mNewcomb 
__y. Niskey’s Lake, 10 S.H.2d 51, 190 Ga, 
_ 565, answers to certified questions con- 
formed to 12 §.H.2d 160. 


vai § 126 
- Ga. While it is not illegal to in- 
i ive elude in a promissory note the amount 
of interest at the highest legal rate, 
which will be due at maturity, and 
to provide that the sum _ represented 
by the principal and such interest 
shall bear interest at 8 per cent. per 
annum from maturity, such a contract 
-_—-would be usurious if the interest added 
to the principal of the loan as evi- 
- denced by monthly installment notes 
was calculated at an interest rate 
greater than the 6 per cent. authoriz- 
ed by statute, and it further appeared 
that the interest thus added to the 
monthly installments aggregated more 
than 8 per cent. per annum on the sum 
advanced up to the several maturity 
dates. Code 19338, § 57-101, and § 57- 
116, as amended by Laws 19387, p. 463. 
Ea —Kent v. Hibernia Savings, Building 
q pears Ass’n, 10 8.E.2d 759, 190 Ga. 
| 764. 
. Where interest on entire sum ad- 
vanced for a period as long as 55 
months at rate of 7 per cent. per an- 
num, added to sum advanced and divid- 
ed into 55 monthly installments with 
: interest at 8 per cent. on each in- 
-stallment note from its respective ma- 
_ turity, was in excess of 8 per cent., 
interest and contracts were usurious. 
Code 1933, § 57-101, and § 57-116, as 
amended by Laws 1937, p. 463—Kent 
vy. Hibernia Savings, Building & Loan 
Ass’n, 10 8.H.2d 759, 190 Ga. 764. 
. Tex.Civ.-App. Where there was added 
to principal of $1,236.81 enough interest 
to make the face value of the note $1,- 
457.50 which was to be amortized by 
monthly payments of $27.50 each, which 
monthly payments included both prin- 
cipal and interest, and note in contract 
provided that the holder could mature 
the entire debt upon failure to pay any 
monthly installment when due, note 
was “usurious” as a matter of law.— 
Clements v. Williams, 146 S.W.2d 215, 
error dismissed, judgment correct. 
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Pa.Com.Pl. A portion of a promis- 
sory note representing a $500 bonus 
exacted for a cash advance of $4,500 is 
not collectible, as the bonus is usurious 
and in violation of the Act of May 28, 
1858, P.L. 622, secs 2, 41 PS. °§ 4— 
Aarons v. Stone, 39 D. & C. 27. 


§ 130 , 

Ariz, Where note, bearing interest 
at 10 per cent. per annum payable 
quarterly, was executed October 28, 
1929, but for purpose of convenience 
in bookkeeping interest dates_in fu- 
ture were made to begin on January 
1 following, and interest from October 
28 to January 1 was ueducted from 
principal of loan because borrower 
stated such interest would have to 
come out of the loan anyway as there 
would be no receipts from his busi- 
ness for payment of such interest on 
January 1, such collection in ad- 
vance of interest at maximum _ rate 
permitted under usury law did not 
render transaction “usurious” in view 
of conduct of lender, which disclosed 
care to avoid charging usurious _ in- 
terest rather than intent to violate 
usury law. Rev.Code 1928, § 1884.— 
Fagerberg v. Denny, 112 P.2d 578. 

Ga. The taking or reserving in ad- 
vance of interest at the highest legal 
rate,, whether it be a short or long 
term loan, is usurious. Code 1933, § 
57-101, and § 57-116, as amended. by 
Laws 1937, p. 463.—Kent v. Hibernia 
Savings, Building & Loan Ass’n, 10 
S.H.2d 759, 190 Ga. 764. 


§ 134 

Tex.Civ.App. Where amount actually 
advanced was but 90 per cent. of total 
face amount of a series of eight notes, 
parties impliedly agreed that each of 
notes should bear its respective portion 
of the bonus, in absence of any note 
designated as bonus or any express 
agreement as to its payment, hence 
face value of each note represented only 
90 per cent. of the principal and the 
balance was, in effect, “interest”? and, 
under the statute limiting interest rate, 
a void obligation. Rev.St.1925, art. 
5071.—Hance vy. Stubbs, 146 S.W.2d 
492, error refused. 


Tex.Civ.App. Where amount actually 
advanced on series of ten notes was 
only 90 per cent. of total face amount 
of notes, it was immaterial whether the 
balance not received by borrower was 
designated as excess, premium, or 
bonus, but. it was ‘‘interest” in deter- 
mining whether contract was tainted 
with usury.—Farmers State Bank of 
Temple v. Murfee, 146 S.W.2d 499, er- 
ror refused. 


136 

Tex.Civ.App. Since interest need not 
be paid in money, usury may be paid 
by the conveyance of property instead 
of money, and, if so paid, double the 
value of the property parted with may 
be recovered, provided that suit be filed 
within proper time. Const. art. 16, § 
11; Rev.St.1925, art. 5071.—Smith  v. 
Brewer, 149 S.W.2d 262, error dis- 
missed. 


§ 141 : 

D.C.N.Y. New York “public policy” 
prohibits contracts prospectively con- 
templating the payment of. “interest 
on interest”, which is often described 
as “compound interest” because it dif- 
fers from compound interest not in 
character or quality but only in quanti- 
ty.—Transbel Inv. Co. v. Roth, 36 F. 
Supp. 396. 

Where note made and payable in 
Florida contained provision “Deferred 
interest payments to bear interest from 
maturity at 6% per annum, payable 
monthly”, the word “payable” meant 
“due” and the phrase “payable month- 
ly” set up a purely fictitious rest date 
for purpose of accomplishing com- 
pounding of interest, hence interest 
clause contravened New York public 
policy against payment of “interest on 
interest” and would not be enforced 
by federal District Court in New York. 
mee is Inv. Co. v. Roth, 36 F.Supp. 


D.O.N.Y. Usury does not necessarily 
result from compounding of interest in 


u r is 


absence of statute.—In aut 
Suppx96e Far evere a ‘ rs 

Ariz. The word ‘forbearance in 
usury statute prohibiting receiving any 
greater value for loan or forbearance 
of money than $10 on $100 for one 
year will permit an agreement to pay 
interest. upon a direct loan and upon 
any other money due which creditor 
forbears from collecting when due, and 
such word applies to interest due and 
unpaid on a loan. Rev.Code 1928, § 
1884.—Greer vy. Greer, 108 P.2d 398. 

Under usury statute prohibiting the 
taking or receiving any greater value 
for loan or forbearance of money than 
$10 on $100 for one year, parties may 
agree that if creditor forbears from 
bringing immediate action to recover 
unpaid interest, creditor can charge in- 
terest thereon, even though the total 
interest thereby to become due in the 
future may exceed the maximum legal 
interest on the original loan. Rev. 
Code 1928, § 1884.—Greer vy. Greer, 108 
P.2d 398. 4 

A provision in note calling for maxi- 
mum rate of interest permissible, that 
unpaid interest should be added to 
principal and should thereafter bear 
same rate of interest, did not render 
note ‘usurious’. Rev.Code 1928, § 
1884.—Greer y. Greer, 108 P.2d 398. 

Ariz. The compounding annually 
of interest charged at the maximum 
rate allowed by usury statute, in case 
interest. is not paid when, due, does 
not constitute a violation of the usury 
statute. Rev.Code 1928, § 1884.—Fager- 
berg v. Denny, 112 P.2d 578. 

Where an obligation expressly pro- 
vides that interest is payable quarter- 
ly, interest, if not paid when due, 
may be-compounded quarterly with- 
out violating usury statute, unless it 
appears from all of the facts that the 
provision of frequent interest dates 
was made for the express purpose of 
defeating the usury law. Rey.Code 


1928, § 1884—KFagerberg v. Denny, 
112 P.2d 578. ‘ : 
A note, bearing interest at the 


maximum rate allowed under usury 
law and providing that such interest 
was payable quarterly, and if not 
paid when due should be compounded 
quarterly, was not “usurious’’ in the 
absence of showing, other than the 
provision for quarterly interest dates, 
that interest was made payable more 
frequently than annually for express 
purpose of defeating usury law. Rev. 
Code 1928, § 1884.—Fagerberg v. Den- 
ny, 112. P.2d 578. vg 

Wash. The allowance by court, in 
foreclosure proceeding, of amount due 
with compound interest at rate of 10 
per cent. in accordance with provisions 
of note, did not provide for recovery 
of an usurious amount.—Gill v, Strouf, 
105 P.2d 829, 


§ 148 ; 

Ark. Where payee of pote, due on 
day after its execution, for $200, with 
10 per cent. interest, received $3.50 
bonus for loans evidenced by note, 
the note and chattel mortgage secur- 
ing it were void as usurious. Pope’s 
Dig. §§ 9401, 9402.—Singley v. or- 
man, 150 8.W.2d 947. 

Conn. The mere fact that bonus 
was included in mortgage which oth- 
erwise was within exception of usury 
statutes did not of itself render mort- 
gage invalid. Gen.St.1930, § 4737— 
Bridgeport Mortgage & Realty Cor- 
poration vy. Whitlock, 20 A.2d 414, 128 
Conn. 57. 

The fact that by reason of bonus in+ 
cluded in mortgage a greater rate of 
interest on amount actually advanced 
is exacted than 12 per cent. per an- 
num does not render real estate mort- 
gage in excess of $500 void as violative 
of the usury statutes. Gen.St.1930, $§ 
4732, 4737.—Bridgeport Mortgage & 
Realty Corporation y. Whitlock, 20 A. 
2d 414, 128 Conn. 57. 

The fact that at time of making a 
loan there were no additional risks or 
other circumstances justifying ‘the ex- 
acting of bonuses included in real es- 
tate mortgages in excess of $500, and 
that the bonuses were taken with the 
intent of exacting interest at rate in 
excess of 12 per cent. per annum, did 


ao 


Realty Corr 
- ea Ata d88 


onn. 
~*~» 


sion for procuring the loan, which 
bonus or commission is deducted from 
amount of loan and paid by lender 


direct to his agent and only the bal- 


ance is paid to borrower, such bonus 

or commission is considered a charge 

for the use of the money and will 

be added to the amount of interest 

contracted. for by provisions of the 

note in determining whether such note 

__- is usurious.—Rose v. Baxter, 34 N.H.2d 
= LOW Ce Ohio; App. ds 3 

_ Where bonus or commission paid to 

lender’s agent for procuring loan 

amounted to 17 per cent. of face of 

note, which provided for 8 per cent. 

interest so that the total amount paid 

- for use of the money would approxi- 

~ mate 25 per cent. of the face of the 

~ loan, the note was “usurious’.—Rose v. 

tear 34 N.E.2d 1011, 67 Ohio App. 


§ 166 

Mich. Where at least $400 of. $7,- 
500 loaned by bank was retained by 
it as a finance charge and inured di- 
rectly to its benefit.and the rate of 
' interest on the loan was seven per 
cent, annually, the loan was usurious, 
and the bank could be subjected to 
penalty pense of loss of interest. 
Comp.Laws 1929, §§ 9239-9241,— 
' Wright v. First Nat. Bank of Monroe, 

297 N.W. 505, 297 Mieh. 315. 
_ Qex.Civ.App. Where note for $71 in- 
cluded $11 to cover both a filing fee 
and attorney’s fee for drawing the 
note and deed of trust, note was not 
“usurious”, since attorney’s and filing 


_. fees are legitimate service charges, and 


do not constitute “interest’”.—James Vv. 
Dayis, 150 S.W.2d 326, error dismissed, 
judgment. correct. — 


; § 171 Zz 5 
C.C.A.Mich. Under Michigan law, a 
mortgage is usurious if, in addition to 
maximum legal rate of interest, mort- 
gagor pays or promises to pay the 
mortgage tax and _ recording _ fees. 
Comp.Laws Mich.1929, § 9239.—Panos 
vy. Smith, 116 F.2d 445. 

Ga. A stipulation in bonds to pay 
in addition to lawful interest a per- 
centage of federal income taxes_ that 
might be imposed on the bonds is 
usurious. Civ.Code 1910, § 4286; Code 
1933, §§ 14-101 et seq., 14-502, 57-101, 
57-102, 57-112—Newcomb _v. iskey’s 
Lake, 10 S.H.2d 51, 190 Ga, 565, an- 
swers to certified question conformed 
to 12 S8.H.2d 160. 

Ga.App. Where lender charged cor- 
poration $8,000 commission and _ re- 
quired payment of a percentage of fed- 
eral income taxes in addition to full 
rate of lawful interest on $80,000 loan 
evidenced’ by corporation’s bonds, the 
bonds were usurious even as against 
a holder in due course and all pay- 
ments made by -corporation, including 
all payments of interest, whether usur- 
ious or legal, would be credited upon 
principal amount loaned. Code 1933, 
§§ 14-101 et seq., 14-502, 14-507, 57- 
101, 57-102, 57-108, 57-112.—Newcomb 
v. Niskey’s Lake, 12 S.H.2d 160, 63 
Ga.App. 811, conforming to answers to 
certified question 10 8.H.2d 51, 190 
Ga. 565. 

174 


§ 

Ark. Compensation for mortgagee’s 
attorneys who brought suit to fore- 
close mortgage was not a_ proper 
charge against mortgagors but agree- 
ment for such compensation did not 
render original contract. “usurious’’.— 
Brown -v. Merchants & Planters Bank 
& Trust Co., 152 wae 548. 


Mich. Although loan made by bank 
was usurious, until the penalty was 
incurred the bank had right to re- 
eeive and enforce payment of lawful in- 
terest on the amount owed and could 
enforce payment thereof by foreclosure. 
Comp.Laws 1929, §§ 9239-9241.— 


=“ x 


x 


usurious 
consequences flowin 


NeW 911: 


§ 194 

D.C.Cal. A contract which in its in- 
ception is not affected by usury can- 
not be invalidated by any subsequent 
usurious transaction—In re Zemansky, 
39 F.Supp. 628. 

N.D. Where original transaction is 
not tainted with usury in its inception, 
the fact that subsequent transactions 
with reference to the same matter may 
be usurious does not render the first 
transaction usurious. Comp.Laws 1925, 
§ 6073; Laws 1927, ¢c. 274,—Messer- 
smith v. Reilly, 296 N.W. 920. 

Where, after execution of a note, pro- 
viding for payment of interest at a 
valid rate, a contract was made to pay 
interest at a usurious rate, payments 
of interest under contract were re- 
quired to be credited on the principal, 
but the rate specified in the note stood. 
Comp.Laws 1925, § 6073; Laws 1927, 
ce. 274.—Messersmith vy. Reilly, 296 N. 
W. 920. 

196 


§ 

D.C.Cal. Where interest rate of 12 
per cent. per annum was legal in Cali- 
fornia at time original notes were ex- 
ecuted, but interest rate had been 
lowered to 10 per cent. by constitu- 
tional amendment at time that renewal 
notes identical with original notes ex- 
cept for respective dates were executed 
in order to avoid bar of limitations, 
but there was nothing to support a 
finding that the new notes were in- 
tended to satisfy the original indebted- 
ness, the execution of the new notes 
did not discharge original indebted- 
ness and transaction was not usurious 
because 12 per cent. interest was illegal 
at time new notes were executed. 
Const.Cal. art. 20, § 22—In re Zeman- 
sky, 39 F.Supp. 628. 


Tex.Civ.App. Where after notice had 
been given to mortgagors of impend- 
ing sale under deed of trust, mortga- 
gors neither paid nor tendered amount 
then legally due on their debt, trus- 
tee’s sale together with deed pursuant 
thereto passed good title to purchaser, 
notwithstanding that note and deed of 
trust may have been given to secure a 
usurious: contract debt.—Smith v. Na- 
tional Bond & Mortgage Corporation, 
150 S.W.2d 333. 

J § 214 


Ohio App. Under statute prohibiting 
interposition of defense of usury by 
eorporation on obligation for payment 
of money maturing or payable in whole 
or in part “one year or more after 
the date thereof”, entire amount repre- 
sented by note payable in install- 
ments during period of 12 months 
was subject to such statute as against 
contention that only the last install- 
ment was within the scope of such 
statute. «Gen.Code, §§ 8623-78, 10216.— 
Rose v. Baxter, 34 N.E.2d 1011, 67 
Ohio App. 1. 

Under contract prohibiting defense 
of usury by corporations on obliga- 
tions for payment of money maturing 
or payable in whole or in part ‘one 
year or more after the date thereof” 
where note was payable in monthly 
installments over a period of 12 
months, the fact that lender exercised 
option to accelerate payment upon de- 
fault of an installment did not make 
defense of usury available to corpora- 
tion. Gen.Code, §§ 8623-78, 10216.— 
Rose v. Baxter, 34 N.H.2d 1011, 67 
Ohio App. 1. , 

§ 217 


Ga.App. If original loan evidenced 
by corporate bonds executed by bor- 
rower was usurious, bonds issued to 
renew original bonds at maturity were 
likewise’ usurious, and payments made 
by borrower would be treated, not as 
payments of usury, but as payments 


x) 
57-112._Newcomb 


“10 S.H.2d 51, 190 Ga. 565. 


» on ) ipal 
e 1933, §§ 5 


,, Niskey’s ‘Lake, 
160, 63 Ga.App. 8t1 ’ 


_ conf 
answers to certified “quest 


S.H.2d 
ing to 


Ky. In action on two notes aga 

administrator of deceased surety an 
maker by widow of payee, maker y¥ 
entitled by his pleadings to seek 
purge debt ‘of usury, as long a 
part of original debt remained u: 
—Goff vy. Charles, 143 S.W.2d 86 
Ky. 64, 4 F by, 


§ 219 si, Le 
_Idaho. Where the statute of lim 
tions had not run against indebted 
evidenced by note bearing legal rai 


\ 


of 10 per cent. interest when new note 


also bearing 10 per cent. interest 
given after maximum rate allowab 
was changed to 8 per cent., statut 
had not run against new note w. 
action thereon was commenced, 
additional consideration passe 
new note was executed, and th 
change made was naming a_ 
turity date, the new note wa 
a “renewal note” and was not u i 
Code 1932, § 5-238; Laws 1933 
197; § 38—Dufresne v. Hammer 
106 P.2d 861. a, aOR 


-  § 231 ed ae 
Tex.Civ.App. A distinction lies — 
tween the recovery of usurious -int 
est with penalty and urging usury 
a defense, but that distinction hi 
bearing where court is called on to 
force a_ usurious contract. Revy.St.1 
art. 5071; Const. art. 16, § 11. 
v. Brewer, 149 S.W.2d 262, error 4 
missed. thee Sea 
§ 236 A 


from _ collateral se 
Rem.Rev.Stat. § 7304.—Goodwin | 
National Discount Corporation, 
2d 805. eee 
In borrower’s equitable actio 
an accounting of income received 1 
collateral security by lender, whe 


borrower claimed that loan transac- 


tions were usurious and sought to 
voke penalty provisions of usury — 


to the various advances mac 
by the lender up to date of trial, an 
making allowance for reductions of i 
debtedness by repayments and b 
realizations on collateral, a balance re 
mained due to the lender. Rem.R 

Stat. §§ 7300, 7304—Goodwin Co, — 
National Discount Corporation, 105 P. 


2d 805 
§ 242 se 


Wash. One s 
against usurious contract must, if the 
contract 
tual amount advanced by the lende 
plus 12 per cent. interest thereon, — 
if the contract is executed, in part 


against the contract for excesses d 
over the lawful rate. Rem.Rev. 
§§ 7300, 73804.—Goodwin Co. vy. 
ponat Discount Corporation, 105 P.2d 
805. ‘ ns 


Wis. In action of replevin to recoy- 


er an airplane from purchaser who as — 


part payment executed a note payable 
in installments and secured by a chat- 


tel mortgage, defense of usury could- 4 
not be taken advantage of in absence 


of a tender of principal as required by — 


statute. St.1939, § 115.08.—Interstate 
Credit Corporation v. Ellsworth, 296 
N.W. 57, 237 Wis. 380. 

Loans outside terms of statutes treat- 
ing with small loans and negotiations 
leading up to certain contracts are 


subject to the rule requiring a debtor | 


to make a tender of principal sum of 
money or thing loaned in order to 
set up defense of usury. 
115.08, 115.09(9), 214.01 et seq.—In- 
terstate Credit Corporation y. Hlls- 
worth, 296 N.W. 57, 237 Wis. 380. 
Wis. Parties attacking contract or 


the 


is executory, tender the ac- 


in whole, equity will only give re ef 


Na- | 


St.1939, §§ 


“Aig 
eeking equitable relief 


making defense to action on ground 
of usury must prove tender of prin- 
- cipal sum due thereunder. St.1939, § 
~115.08.—McLoughlin y. Malnar, 297 N. 
“W. 370, 237 Wis. 492. 

In action for construction of deed 
and accompanying agreement by plain- 
tiffs to pay defendants sum exceeding 
their loans of over $10,000 to plain- 
tiffs as a mortgage with usurious “in- 
- terest rate, plaintiffs were not relieved 
from necessity of proving tender to 


; § 249 
Fla. A charge of excessive interest 
on loan is defense to be tested and 
weighed like other defenses against re- 
‘covery of amount loaned. omp.Gen. 


ws 1927, § 6942.—Beekner y. L. P. 
fman, Ine., 198 So. 794. 
-App.Div. Under provision of 


king Law prescribing maximum 
of interest, the defense of usury 
iS available in an action brought 
aS y to recover unpaid _ interest. 
_ Banking Law, § 108.—Wast New York 
ey Bank y. Lang, 26 N.Y.S.2d 21. 
261 App.Div. 981. 
\ Se § 258 


e 
-ptoof that she knew mortgage was 
nted with usury when she accepted 
ed.—Hdelman vy. Cymberg, 27 N.Y. 
d 151, 261 App.Div. 698, reargument 
nied 29 N.Y:S.2d 909, 262 App.Div. 


hh 

‘N.C. Where discount items in orig- 
inal note and in second lien renewal 
note were knowingly charged in _vio- 
Jation of usury statute, and makers, 
vhen they executed a release of any 
laim which they might have to plead 
sury against payee, were required 


to promise to pay part of old as 


os 


on 


second lien» renewal note. i 
06.—Guaranty Bond & Mortgage Co. 
Fair Promise A. M. BH, Zion Church, 
MSm2d! 137, 219.0 Ni. 395: 
‘Pa.Super. The statute against usury 
orms part of the public policy of the 
state and cannot be evaded by any 
ircumvention or waived by debtor. 41 
S. § 4.—Saunders v. Resnick, 16 A. 
676, 142 Pa.Super. 457. 
An oral settlement of claim. on usur- 
ious loan did not bar recovery by bor- 
rower of usurious interest, in absence 
of showing that the dispute related to 
something other than the usurious in- 
terest claimed, 41 P.S. § 4.—Saunders 
bas Resnick, 16 A.2d 676,142 Pa.Super. 
pe ATS 4 


ek § 259 
" Pa.Super. A borrower’s right to pur- 
sue usurious interest must not be de- 
feated by permitting lender to demand, 
and borrower to give, a release or oth- 
er acquittance, so long as the lender re- 
tains the usury. 41 P.S. §:4.—Saunders 
iy cece, 16 A.2d 676, 142 Pa.Super. 
at 2 c ‘ 
-—«-‘Tex.Civy.App. An accrued cause of 
action for the collection of usurious 
interest paid may be compromised and 
| feleased.  Rev.St1925, art. 5071; 
-. +&enst. art. 16, § 11.—Smith v. Brewer, 
449 S.W.2d 262, error dismissed. 
he signing by borrower of a release 
of all claims he might have against 
‘lender for the exaction of usury on 
prior transactions, at time he executed 
note for $61 and received an adyance- 
ment of $7 which was included in the 
$61 note, was “usurious”, and borrower 
was entitled to recover double amount 


of usurious interest paid, where, at 
time $61 note was exacted, borrower 
had overpaid all sums of money bor- 
rowed. Rey.St.1925, art. 5071; Const. 


Viena 


renew original bonds at maturity were 
likewise usurious, and payments made 
by borrower would be treated, not as 
payments of usury, but as payments 
made on pene of the original debt. 
Code 1933, §§ 57-101, 57-102, 57-108, 
57-112.,—Newcomb vy. Niskey’s Lake, 12 
8.E.2d 160, 63 Ga.App. 811, conforming 
to answers to certified question 10 S. 
H.2d 51, 190 Ga. 565. 


Where lender charged corporation 


$8,000 commission and required pay- — 


ment of a percentage of federal income 
taxes in addition to full rate of lawful 
interest on $80,000 loan evédenced by 
corporation’s bonds, the bonds were 
usurious even as against a holder in 
due course and all payments made by 
corporation, including all payments of 


interest, whether usurious or legal, 
would be eredited \upon principal 
amount loaned. Code 1933, 8 14-101 
et seq., 14-502, 14-507, 57-101, 57-102, 


57-1038, 57-112.—Newcomb. v.. Niskey’s 
Lake, 12 S.H.2d 160, 63 Ga.App. 811, 
conforming to answers to. certified 
question 10 S.H.2d 51, 190 Ga. 565. 
Ky. Usury payments will be ap- 
plied at debtor’s election first upon 


legal interest and then upon principal. . 


—Goff v. Charles, 143 S.W.2d 866, 284 
Ky. 64. 5 

N.D. Where, after execution of a 
note, providing for payment of inter- 
est. at a valid rate, a contract was 
made to pay interest at a usurious 
rate, payments of interest. under con- 
tract were required to be credited on 
the principal, but the rate specified in 
the note stood. Comp.Laws 1925, 
6073; Laws 1927, ¢. 274.—Messer- 
smith v. Reilly, 296 N.W. 920. 

Tex.Civ.App. The owner of the prin- 
cipal note in a usurious loan transac- 
tion is chargeable with collecting 
usurious interest paid to him on prin- 
cipal note while in his hands. Rey. 
$t.1925, art. 5071.—Hance, v. Stubbs, 
146 S.W.2d 492, error refused. 

Where several holders of notes rep- 
resenting usurious indebtedness have 
collected the notes, including their pro- 
portionate share of usurious bonus, 
neither the law nor the borrower may 
arbitrarily charge that portion of the 
bonus theretofore received by others to 
holder. of last unpaid. note. Rev.St. 
1925, art. 5071.—Hance v, Stubbs, 146 
S.W.2d 492, error refused. , 

Where holders of the first seven of 
a series of eight notes were charged 


with constructive knowledge that 
whole. transaction was usurious ab 
initio because amount actually ad- 


vanced to borrower was 90 per cent. 
of aggregate face amount of notes, 
they were “particeps criminis’” in col- 
lection and retention of usurious in- 
terest, and where borrower, who had 
actual knowledge of the usury, paid 
holders of first seven notes their por- 
tion of the bonus, it would be in- 
equitable to charge all of such bonus 
against. transferee of the last unpaid 
note. Rev.St.1925, art. 5071.—Hance 
vy. Stubbs, 146 S.W.2d 492,-error re- 
fused. 

Tex.Civ.App. Usurious interest paid 
by maker to payee on all notes of a 
series of ten notes and received by 
transferees of first nine. notes should 
not be applied to payment. of principal 
of tenth note purchased by bank. re- 
ceiving none of payments.—Farmers 
State Bank of Temple v. Murfee, 146 
S.W.2d 499, error refused. 

Where series of ten notes evidencing 
usurious loan in that actual amount 
advanced to borrower constituted only 
90 per cent. of total face -value of 
notes, the 10 per cent. bonus, as well 
as the actual loan, was deemed to 
have been distributed pro rata among 
the ten notes.—IFarmers State Bank of 
Temple vy. Murfee, 146 S.W.2d 499, er- 
ror refused, 

_ If owner of a usurious loan collects 
illegal interest thereon, he must, on 
debtor’s demand, apply all such illegal 
interest appropriated by him to re- 


illegal t 

reduction or cancellation of. 
in his obligation, but cannot be ‘re- 
quired to account to debtor for usuri- 


ous interest, though designated a 
bonus, voluntarily paid to previous — 
owner of the obligation.—Farmers’ 


State Bank of Temple vy. Murfe 
S.W.2d 499, error uetdsed: 


§ 2 j 

Mich. One who has freely and of. 
his own accord fulfilled a usurious con- 
tract cannot have relief or ‘recover ~ 
the money paid thereunder. Comp. 
Laws 1929, §§ 9239, 9241.—Wright_ Vv. 
First Nat. Bank of Monroe, 297 N.W. 
505, 297 Mich: 315. 

Pa.Super. Where usurious contract 
was in form of purchase of assets of 
business With agreement to resell at 
increased price, payment of Jlender~ 
from proceeds of insurance on _ the © 
property purportedly sold amounted ‘to 
payment by borrewer, and borrower 
could recover the usurious interest, 41 
P.S. § .4.—Saunders v.. Resnick, 16°A. 
2d 676, 142 Pa.Super. 457.) 2.8 

; §.275 


e, 146 


Mich. Where © usurious 
made by bank to enable plaintiffs to 


loan’ was \_ 


i 


complete transaction for purchase from Se SIR 


bank = as 


a administrator of éstate, of. 
plaintiffs 


deceased father land on 


which bank received a mortgage, and’ © 
upon default plaintiffs entered into an "| 


escrow agreement under which they — 


sold equity of redemption to the bank — 
in consideration of bank’s forbearance — 


to foreclose and acceptance of land. 
in full settlement of. mortgage debt, 
the sale to become. absolute on a- 
fixed date, the transaction constituted | 


a “voluntary settlement” between the — 


parties 
plete a 
open the transaction on ground of 
asury, and allow redemption by plain- 
isle who did not offer to do equity 
y 
lawful interest and taxes. Comp.Laws 
1929, §§ .9239-9241.—Wright v. First 
Nat. Bank of Monroe, 297: N.W., 
297 Mich.’ 315. 


§ 277 : \ 
N.M. Where default decree was ob- 
tained in suit to foreclose. mortgage 
securing usurious note, the u 
contract was not “merged” into the 
foreclosure decree, and payment. of 
amount named in decree by mort- 
gagor constituted ‘performance of the 
contract” within statute. permitting 
borrowers who have performed _usuri-- 
ous contract to recover treble the 
amount of interest paid. Comp.St.1929, 
§ 89-110, as amended by Laws. 1933, 
ec, 142.—Flint v. Kimbrough, 115 P.2d 
84, 45:N.M. 342. : 


and after sale became com- 


§ 286 a 

Ga. A petition seeking to recover 
money allegedly paid to defendant in 
excess. of principal amount of: loan 
claimed by plaintiff to have been usu- 
rious, which alleged time when. orig- 
inal Joan was made and when it was 


payable, date, amount and maturity 
of each renewal, amount of usury 
charged in each’ instance, and dates 


and: amounts of payments, was not 


“subject to general demurrer on ground 


that it did not comply with the law as 
to what must be alleged to recover. 
Code 1933, § 81-901.—Hartsfield Co. 
v. Willis, 14°S.H.2d 735. 

A petition seeking to recover money 
allegedly paid to defendant: in’ excess — 
of principal amount of loan claimed 
by plaintiff to have been usurious stat- 
ed a cause of action for money judg- 
ment based on overpayment of princi- 
pal where it appeared from. allega- 
tions that all interest was forfeited 
because of usury. Code 1933, .§§ 57- 
112, 57-116.—Hartsfield Co. vy. Willis, 
14 S.H.2d 735. : 


A’ petition seeking to recover money 
e 


allegedly paid to fendant in excess 
of principal amount of loan claimed 
by plaintiff to have been usurious, 


505a0 


court of equity would not. 


payment of amount of loan plus _ 


FLOUSY'.*) 


t 


debted to defendant in a stated sum. 
Code 1933, §§ 57-112, 57-115, 81-901. 
ee Co. v.- Willis, 14 S8.H.2d 


‘ : § 287 
Wash. Where usury is relied on as 
a defense, it must be pleaded.—Gill v. 

Strouf, 105 P.2d 829. 

sf § 298 
Miss. In suit to reform and enforce a 
deed of trust given to secure payment 
of note, where no usury appeared on 
the face of the note sued on, the burden 
of proof of usury rested upon the mak- 
er who relied on alleged usury as ‘in- 
ear Gating note.—Crabb y. Comer, 200 

0. : 


N.Y.Sup. Where defense was usury, 
the burden of proof to show that un- 
derlying transactions involving notes 
were not tainted with usury was on 
the plaintiff throughout the case.—Co- 
hen vy. Gurman, 28 N.Y.S.2d 917. 

302 


Ariz. Where a eontract is not usuri- 
ous on its face, the circumstances sur- 
rounding the transaction are admis- 
sible to show the true intent of the 
parties with respect to violating usury 
Jaw. Rev.Code 1928, § 1884.—Fager- 
berg v. Denny, 112 P.2d 578. 

Minn. The rule that oral testimony 
may not be received to vary a written 
instrument evidencing a transaction is 
inapplicable where, to evade the usury 
law, a printed form is filled in by the 
obligee so that no usury shows on the 
face of the instrument. Mason’s Minn. 
St.1927, § 7038.—Midland Loan Finance 
Co. vy. Lorentz, 296 N.W. 911. 

3 


Fla. Evidence sustained chancellor’s 
finding that interest in excess of 
per cent. per annum on sum loaned was 
charged by lenders in violation of 
statute. Comp.Gen.Laws 1927, § 6942. 
—Torreyson vy. Dutton, 198 So. 796. 

Ky. Where answer set out innumer- 
able small amounts which maker al- 
leged should be credited on renewal 
notes as a result of his paying usuri- 
ous interest thereon, but his testimony 
failed to support allegations of answer 
and he admitted on cross-examination 
that the credits were erroneous or that 
he did not know anything about them, 
so that it was not certain that maker 
had paid usurious interest on note 
and renewals, it would not be purged 
of usury.—Goff v. Charles, 143 S.W.2d 
866, 284 Ky. 64. 

Mo.App. In civil cases involving the 
question of usury, proof of usury need 
be established only by a preponderance 
of the evidence.—Auto Money Corpo- 
ration vy. Clark, 153 S.W.2d 113. 

N.Y.App.Div. [In action to compel 
the surrender of notes on ground that 
they were usurious, evidence established 
that the notes were not usurious.— 
Gerung y. Ammerman, 25 N.Y.S.2d 194. 
261 App.Div. 903. 

N.Y.Sup. Where loan made in Ger- 
many was to be repaid when lender 
arrived in the United States, in absence 
of a showing that at time loan was 
made lender intended to come to the 
United States at a date which would 
render transaction usurious, there was 
no basis for a finding that loan was 
made with a corrupt and usurious in- 
tent.—Katz v. Fischel, 21 N.Y.S.2d 572, 
174 Mise. 589. 

N.Y.Sup. Evidence established de- 
fense that notes were tainted with 
usury.—Cohen v. Gurman, 28 N.Y.8.2d 
917. 

Vex.Civ-App. Hvidence ‘sustained 
judgment cancelling vendor’s lien note 
secured by deed of trust on ground 
of payment, where note was usurious, 
requiring that all payments — made 
thereon be applied against principal, 
and payee agreed to credit on note real 
estate commissions due makers.—Early 


y. Burns, 142 S.W.2d 260, error. re~ 
fused. 

§ 306 
Ala.App. When a_ transaction  al- 


leged to be usurious shows no usury 


ros) * Wise tt eh peut x F 
on its face, evidence must be adduced 


fully to prove some corrupt device or 


shift to cover usury, but the proof may 
properly be drawn by inference from 
all circumstances tending to show the 
real intent of the parties and the true 
nature of the transaction.—Willis v. 
Buchman, 199 So. 886, reversed 199 
So. 892, 240 Ala. $86, 132 A.L.R. 1179. 

Ga.App. Evidence authorized finding 
that note was not usurious, where note 
did not in terms call for any interest 
and evidence was conflicting as_ to 


whether agreement was made_ that 
amount of note should be paid in 
monthly installments with interest at 


5 per cent. per month. General Busi- 
ness Law N.Y. § 370 et seq.—Partain 
Hoey euseashs S.E.2d 269, 64 Ga.App. 


Miss. Where no usury appeared on 
face of note secured by deed of trust 
given by agent to principal for fertiliz- 
er shipped to agent and not otherwise 
accounted for, the- principal of which 
was computed on basis of credit prices 
for fertilizer, or invoice prices plus 
10 per cent., evidence, which did not 
disclose what part, if any, of indebted- 
ness embraced in note was for money 
collected by agent from third person 
and what part thereof represented fer- 
tilizer used by agent for which agent 
could properly be charged on credit 
price basis failed to establish any usury 
invalidating the note—Crabb v. Comer, 
200 So. 133. 


§ 308 
Minn. The question of usury is gen- 
erally one of fact.—Midland Loan 


Finance Co. v. Lorentz, 296 N.W. 911. 

N.Y.App.Div. Where finding was 
warranted that maker of notes calling 
for six per cent. interest annually was 
not obligated to pay bonuses in addi- 
tion to interest unless notes were not 
discharged when due, loans evidenced 
by notes were not ‘usurious’ as a 
matter of law.—In re Gale, 28 N.Y.S. 
2d _ 270, 262 App.Div. 834, reversing 27 
IN.Y.S.2d 18, 176 Mise. 277. 


§ 313 

Ala. The statute providing that if 
it is made to appear that usurious in- 
terest has been intentionally taken or 
reserved, the defendant Should recover 
full costs is declaratory of the com- 
mon law and has not taken from the 
courts the power to make a just appor- 
tionment of costs. Code 1928, § 7225. 
—Murphy vy. Merchants Nat. Bank of 
Mobile, 200 So. 894, 240 Ala. 688. 


§ 315 

Ga. Under the Negotiable Instru- 
ments Law, one indorsing original and 
renewal bonds “For value received, we 
hereby guarantee the payment of the 
within bond,-principal and interest, ac- 
cording to the tenor and effect thereof’, 
was entitled to plead usury as ground 
of forfeiture of interest as against a 
holder in due course. Code 1933, § 
14-101 et seq.—Neweomb v. Niskey’s 
Lake, 10 S.B.2d 51, 190 Ga. 565, an- 
swers to certified questions conformed 
to 12 S.H.2d 160. 

N.Y.Sup, Where individual by trans- 
action consummated in New Jersey, in- 
duced lender to loan money to corpo- 
rate borrowers from which lender re- 
ceived a $12,000 note and chattel mort- 
gage, and individual, being familiar 
with affidavit which lender made in ac- 
cordance with New Jersey chattel 
mortgage act reciting that considera- 
tion for mortgage was a $12,000 loan, 
endorsed note as accommodation en- 
dorser for corporate borrowers and 
executed a guarantee of mortgage, and 
lender in faet advanced only $10,000 
to borrowers and received a $2,000 
bonus for loan, and endorsement and 
guarantee were not tainted with fraud 
or illegality, in lender’s action on en- 
dorsement and guarantee individual 
could not plead usury as defense. Gen- 
eral Business Law, § 374; N.J.S.A. 
31:1-6; 46:28-1 et seq.; 46:28-5.— 
Ollendorf v. lLissberger, 28 N.Y.S.2d 
455, 176 Mise. ae 


322 
Miss. Recovery could not be had 
against lender for usury on claims on 
which plaintiff sued as assignee of 
borrowers.—Fry vy. Layton, 2 So.2d 
561, 134 ALR. 13380. 


§ 326 aie 

‘N.Y.App.Div. A mortgagor did not 
lose right to assert usury as a defense 
in foreclosure action by reason of his a¢ 


conveyance of mortgaged premises to 
another, and one to whom _ propert ‘ 
was conveyed could also have set u 
same defense, although there was n 
proof that she knew mortgage was 
tainted with usury when she accepted — 
deed._EKdelman v. Cymberg, 27 i 
$.2d 151, 261 App.Div. 698, reargument ~ 


cones 29 N.Y.S.2d 909, 262 App.Div, 
° 4 yh ; 
355 a fe: 
Minn, In actions to foreclose a ¢ 


ditional 


W.. 911. ; ; 
The fact that finance company was 
the assignee of and not an original par- — 
ty to a usurious conditional sale con- — 
tract would not prevent the contract 
from being void for usury as, to. thi 
finance company under statute. Ma- 
son’s Minn.St.1927, § 7038.—Midland 
ete Finance Co. v. Lorentz, 296 N.W. 
iba é 


§ 386 apa) 

Ga. The statute providing for for- 
feiture of entire interest as a penalty 
sae exaction of usury is not TEpchiCg 
y “ 


its benefit and the rate of interest o 
the loan was seven per cent. annually 
the loan was usurious, and the ba 


297 Mich. 315. Y 7a 

Oki. Where the first of a series o 
loans bore a usurious rate of interest 
and a portion of each succeeding loan — 


15 OklSt.Ann. §§ 266, ot tee 
Standard Loan Co. v. Rubrecht, 113 — 
P.2d 598. ; + 
Tex.Civ.App. Since interest need not — 
be paid in money, usury may be paid 
by the conveyance of property instead 
of money, and, if so paid, double the. 
value of the property parted with may 
be recovered, provided that suit b 


missed. 


§ 390 : 

N.M. Where default decree was ob- 
tained in suit to foreclose mortgage 
securing usurious note, the usurious 
contract was not ‘merged’ into the 
foreclosure decree, and payment of 
amount named in decree by mortgagor 
constituted ‘‘performance of the econ- — 
tract’? within statute permitting bor- 
rowers who have performed usurious 
contract to recover treble the amount 
of interest paid. Comp.St.1929, § 89- 
110, as amended by Laws 1933, ec. 142. 
—Flint v. Kimbrough, 115 P.2d 84, 45 
N.M. 342. 

Tex.Civ.App. As the statute author- 
izing person paying more than 10 per 
cent. interest on contract to recover 
double amount of such interest from 
payee by action of debt within two — 
years after collection of such interest 
is penal in nature, plaintiff must bring 
himself strictly within its terms. Rev. 
St.1925, art. 5073.—Mossler Acceptance 
ae y- Baker, 149 §.W.2d 1016, error re- 
used. 


Pe aS ; 


ceipt of greater rate of interest than 
10 per cent. per annum under con- 
- traet gives person paying such interest 
statutory right to recover double 
amount thereof in action of debt with- 
out first demanding payment of such 
penalty. Rev.St.1925, art. 5073.—Moss- 
ler Acceptance Co. vy. Baker, 149 S.W.2d 
fe tOLG, error ese 


95 
: N.C. Usury statutes are designed to 
protect the borrower whose necessity 
and importunity may place him at a 
. disadvantage with respect to the ex- 
actions of the lender, and the _bor- 
- -rower’s consent to the payment of 
usury, or even his subsequent approval 
of if, will not debar him from sub- 
sequently asserting claim for the pen- 
_ alty prescribed by the statutes. C:8P'§ 
_ 2306.—Guaranty Bond & Mortgage Co. 
vy. Fair Promise A. M. BE. Zion Church, 
> 14°S8\8:2d 37, 219. N.C. 395. 
Beak, § 404 
_ Tex.Civ.App. In action for twice 
amount alleged to have been collected 
- by defendant as usurious interest on 
laintiff’s note for principal sum_ of 
521.10, the petition, alleging that 
plaintiff paid entire amount of note, in- 
cluding $114.97 interest, and show- 
phan date of note was February 19, 
1938, that last of 18 monthly install- 
- ments matured on September 20, 1939, 
and that petition was filed on October 
10, 1939, adequately charged, as 
against general demurrer, that defend- 
ant collected interest payments of more 
_ than 10 per cent. per annum from 
plaintiff within two years before filing 
Ly of action, though petition did not 
break down installment payments into 
their respective proportions of prin- 
cipal and interest. Rev.St.1925, art. 
5073.—Mossler Acceptance Co. vy. Baker, 
149 §.W.2d 1016, error refused. 
Allegations of petition that plaintiff 
paid commingled principal of and in- 
terest on note in eighteen monthly in- 
stallments, including interest at rate 
- of approximately 20 per cent. per an- 
num, stated cause of action to recover 
penalty of double amount of interest 
paid, though allegations did not desig- 
mate note transaction as a scheme and 
_ device to charge usury, as such allega- 
tion would constitute mere conclusion 
} of pleader from facts pleaded. Rev.St. 
1925, art. 5073——Mossler Acceptance 
- Co. v. Baker, 149 S.W.2d 1016, error 
_ refused. 
ay § 406 
‘OKI. In action to recover statutory 
_ penalty for exaction of usury, evidence 
warranted judgment for plaintiff on 
ground that a_ transaction between 
plaintiff and defendant wherein plain- 
tiff executed a note payable to a deal- 
er in used automobiles was a loan by 
defendant to plaintiff, as against con- 
“f tention that defendant purchased note 
from dealer.—United Tire & Invest- 
, ment Co. v. Trone, 113 P.2d 977. 
‘ § 409 

Okl. The judicial policy has been 
to strictly construe statute providing 
in effect that in action to recover usury 
penalty prevailing party shall be en- 
titled to have attorney’s fee taxed as 
costs and to apply it only in those 
eases where it is clearly applicable. 
15 OklSt.Ann. § 268—Carter v. Ru- 
brecht, 108 P.2d 546. ' 

Okl. Under statute providing in ef- 
fect that in action to recover usury 
penalty the prevailing party shall be 

entitled to have attorney’s fee taxed 
as costs against the losing party, the 
“prevailing party’ is the party who 
prevailed on the merits, and the “los- 
ing party” is the party who lost on 
the merits. 15 Okl.St.Ann. § 268,—Car- 
ter vy. Rubrecht, 108 P.2d 546. 
Under statute providing that in ac- 
y tion to recover usury penalty the “pre- 
vailing party” shall be entitled to have 
attorney’s fee taxed as costs, where 
after defendant answered by general 
and special denial but sotght no af- 
firmative relief, and plaintiff, before 
trial, dismissed action to recover usury 
penalty without prejudice, defendant 
was not entitled to have his attorney’s 
fee taxed as cost against plaintiff. 15 


x 


/ § 392 
- 'Pex.Civ.App. The collection and re-— 


) MUSES UE tae Coe 
mH ee SOE en ee) 
Ok1.St.Ann. § 268.—Carter v. Rubrecht, — 
108 P.2d 546. et ae 


§ 410 

Ga. Usury works a forfeiture of all 
interest under the law as it existed 
both prior and subsequent to enact- 
ment of the Negotiable Instruments 
Law, and hence interest on usurious 
bonds was forfeited though original 
bonds were issued before effective date 
of the Negotiable Instruments Law and 
renewal bonds were issued thereafter. 
Civ.Code 1910, § 4286; Code 1933, S§ 
14-101 et seq., 14-502, 57-101, 57-102, 
57-112.—Newcomb v. Niskey’s Lake, 10 
8.B.2d 51, 190 Ga. 565, answers to cer- 
vane question conformed to 12 S.H.2d 

Ga.App. The interest and usury stat- 
utes providing for forfeiture of entire 
interest as a penalty for exaction of 
usury are not repealed by the Nego- 
tiable Instruments Law. Code 1933, §$§ 
14-101 et seq., 14-507, 57-101, 57-102, 
57-112.—Newcomb v. Niskey’s Lake, 12 
S.B£.2d 160, 63 Ga.App. 811, conform- 
ing to answers to certified question 10 
S.H.2d 51, 190 Ga. 565. 

411 

Fla. Chancellor properly held that 
“laches” did not interfere with inter- 
venor’s right to claim forfeiture of 
principal and interest by plaintiffs for 
violation of usury statute, where for- 
feiture was no greater than it would 
have been if intervenor had enforced 
it earlier and no third person was af- 
fected by the transaction or the for- 
feiture, but only the original contract- 
ing parties. Comp.Gen.Laws 1927, § 
oper notre bo v. Dutton, 198 So. 


4 


VAGRANCY 


§ 3 

Ariz. The legislature had right to 
pass law, forbidding persons from 
loitering on school premises or within 
300 feet thereof while children are at- 
tending school, in exercise of .state’s 
police power for protection of school 
children’s peace, safety and _ health 
against peddling of marihuana and 
other evils tending to corrupt children 
of public school age. Code 1939, § 
43-5902._Stat® v. Starr, 113 P.2d 356. 

The statute providing that persons 
loitering without legitimate reason 
within 300 feet from grounds of pub- 
lic school, at which children are in 
attendance, shall be deemed vagrants 
and punished as therein provided, is 
not unconstitutional as denying ‘‘due 
process’”” by defining crime _ therein 
ereated so indefinitely as not to advise 
accused of dividing line between law- 
ful and unlawful loitering. Code 1939, 
ence meni eG VailtStarripri 3) 2d 

The statute providing that persons 
loitering, without legitimate reason, on 
or within 300 feet from grounds of 
public school being attended by chil- 


dren, shall be deemed vagrants, pun- 
ishable as therein provided, igs not 
unconstitutional as_ restricting  citi- 


zen’s liberty to go where and as he 
pleases, as public school grounds are 
dedicated to use of persons eligible to 
attend schools and _ school officers, 
teachers and employees, and others en- 
tering thereon are invitees, licensees, 
or trespassers. Code 1939, § 43-5902. 
—State v. Starr, 113 P.2d 356. 


§ 4 

Ariz. The word “loiter” means “to 
be slow in moving, delay, linger, saun- 
ter, lag behind”, and “‘to linger idly by 
the way, to idle’, and does not signify 
anything bad or criminal, except when 
given such significance in criminal or- 
dinance or statute.—State v. Starr, 113 
P.2d 356. ~ 

A person charged with vagrancy un- 
der statute, providing that person loi- 
tering without legitimate reason on or 
within 300 feet from grounds of public 
school being attended by children shall 
be deemed vagrant, may defend by 
showing that he was on described 
premises for real and genuine reason, 
but loitering near school grounds by 
one having no business thereon or 
reason to be there except to idle 
away his time and linger and saunter 
on premises is within terms of such 


ne Sas 


ety 


law. Cod 


own laziness. ) 
subd. 1.—People, on Complaint of Mc- 


Donough, v. Gesino, 22 N.Y.S.2d 284, 
granting motion People y. Gesino, 291 
N.Y.S. 821, 161. Misc. 428, reversed 22 
N.Y.S.2d 285, 174 Misc. 895. s 
Where a defendant, having a_ crim- 
inal record of many arrests but only 
one conviction, was paralyzed, earned 
from $5 to $10 a week operating an au- 
tomobile, and lived with his wife and 
stepchildren who contributed to his 
support, defendant was not a “vagrant” 
within meaning of statute punishing - 


vagranecy. Code Cr.Proc. § 887, subd. 
1.—People, on Complaint of McDon- 
ough, v. Gesino, 22 N.Y.8.2d 284, 


granting motion People v. Gesino, 291 
N.Y.S. 821, 161 Misc. 423, reversed 22 
N.Y.S.2d 285, 174 Misc. 895. 


N.Y.Sp.Sess. Where a defendant, 
who was paralyzed on one side of his 
body, earned from $8 to $10 a week 
driving an automobile, a brother con- 
tributed $4 weekly towards defendant’s 
maintenance, and defendant’s  step- 
daughters contributed $32 weekly 
towards maintenance of household, de- 
fendant was not a “vagrant”? within 
meaning of statute punishing vagrancy. 
Code Cr.Proc. § 887, subd. 1.—People 
v. Gesino, 22 N.Y.S.2d 285, 174 Mise. 
895, reversing “291 °N.Y.S.. 821; 161 
Mise. 423, motion granted People, on 
Complaint of McDonough, v. Gesino, 22 
N.Y.S.2d 284. 

N.Y.Mag.Ct. At common law, a per- 
son was deemed a “vagrart” who went 
about from place ‘to place without 
visible means of support, was idle, and, 
although able to work for his mainte- 
nance, refused to do so, and _ lived 
without labor or on the charity of 
eek me Sa v. Banwer, 22 N.Y.S.2d 

Vagrancy is a present condition or 
status that applies only to a person 
who meets the description under the 
statute at the time the charge is 
lodged against him. Code Cr.Proec. § 
887, subd. 1.—People v. Banwer, 22 N. 
Y.S:2d 566. ‘ 

The statutory provision making ab- 
sence of visible means of support an 
element of the offense of vagrancy 
was aimed directly at the loafers, 
ne’er-do-wells, and idlers who hang 
around public streets and places, espe- 
cially in the congested areas of large 
cities, and the obvioug intent of the 
Legislature was to compel individuals 
to engage in some legitimate and gain- 
ful occupation from which they might 
maintain themselves and thus remove 
the temptations to lead a life of crime 
or become public charges. Code Cr. 
Proc. § 887, subd. 1.—People y. Ban- 
wer, 22 N.Y.S.2d 566. 

_The Legislature in making absence of 
visible means of support an element of 
the offense of vagrancy did not intend 
to include persons physically or men- 


_ tally incapacitated or those whose hon- 


est efforts to secure employment prove 
unsuccessful, nor did the Legislature 
have in mind persons living without 
employment and possessing sufficient 
lawfully acquired means of their own 
or means which might be provided for 
them in a legitimate way. Code Cr. 
Proc. § 887, subd. 1.—People vy. Ban- 
wer, 22 N.Y.S.2d 566. 

Mere possession of funds would not 
be proof of visible means of support 
within statute making absence of 
visible means of support an element 
of the offense of vagranecy. Code Cr. 
Proc. § 887, subd. 1.—People v. Ban- 
wer, 22 N.Y.S.2d 566: 

Under statute making absence of 
visible means of support an element of 
the offense of vagrancy, the Legisla- 
ture meant visible adequate means of 
support, and to avoid the effects of 
the statute the “means” must be sur- 


OTe 


é ecupation: 
~§ 887, subd. 1.—Peop 
W.Y.S.2d 566.0 ° Maga Gre ° 
A person who lives without employ- 
ment is not a “vagrant” if he has 
sufficient means belonging to himself 
or means provided for him in a legiti- 
mate way. Code Cr.Proc. § 887, subd. 
1.—People v. Ban Wee 22 N.Y.S.2d 566. 


Ala.App.. To be a “vagrant”? within 
meaning of statute, one must come 
within one of 13 classes of persons 
enumerated by the statute in its de- 
scription of vagrants. Code 1923, § 
5571.—Snitzer vy. State, 199 So. 745, 
29 Ala.App. 597. 

§ 10 : 

N.Y.Mag.Ct. The word “receive’’ as 
used in statute defining as a vagrant 
one who receives any person into any 
place for the purpose of prostitution, 
lewdness or assignation, does not mean 
the mere permitting of persons to enter 
the premises, but involves the element 
of control in the person accused over 
the establishment and over the persons 
entering or using it. Code Cr.Proc. § 
887, subd. 4(e).—People v. Webb, 25 N. 
Y.S.2d 554, Reverse 26 N.Y.S.2d 386. 

(°) 


§ 

Ala.App. Where attempt is made to 
eonyvict defendant as a “vagrant” un- 
der provision of statute defining as a 
“vagrant” any person who wanders or 
strolls about in idleness, or lives in 
idleness, who is able to work, and has 
no property sufficient for his support, 
burden is not cast upon defendant to 
prove that he has sufficient property 
or means for his own support until 
evidence has been offered tending to 
prove that he is a person who wanders 
or strolls about in idleness, or lives in 
idleness, when he is able to work. 
Code 19238, §§ 5571(1), 5573—Snitzer 
vy. State, 199 So. g on 29 Ala.App. 597. 


Ala.App. Evidence was insufficient 
to sustain conviction for vagrancy. 
Code 19238, § 4247; § 5571, subd. 6.— 
Hallmark v. State, 198 So. 149, cer- 
tiorari denied 198 So. 151. ; 

Ala.App. Evidence was insufficient 
to support conviction of defendant as a 
“vagrant,” where only evidence was tes- 
timony of three police officers of city 
that during a period of less than a year 
they each saw defendant talking on 
more than one occasion to certain per- 
sons whose reputations were that of 
professional gamblers, Code 1923, §§ 
5571(1-3, 13), 5573.—Snitzer v. State, 
So. 745, 29 Ala.App. 597. 

N.Y.Mag.Ct. Evidence that defend- 
ant was_a collector of policy numbers 
sustained a finding that he was with- 
out legitimate employment within the 
vagrancy statute, since collecting policy 
numbers is an illegal occupation. Code 
Cr.Proc. § 887, subd. 1.—People v. 
Banwer, 22 N.Y.S.2d 566. } 

Evidence that the only visible and 
lawful income ,of defendant was $20 
a month, that he was a collector of 
policy numbers for at least six months 
before his arrest, and that he resided 
with his wife and child in an apart- 
ment for which he paid a monthly 
rental of $40, established beyond a 
reasonable doubt that defendant was 
a “vagrant” within statute making ab- 
sence of visible means of support and 
living without employment essential 
elements of offense of vagrancy. Code 


ode Cr.Proc. 
vy. Banwer, 22 


Cr.Proc. § 887, subd. 1.—People v. 
Banwer, 22 N.Y.S.2d 566. 
§ 23 


N.Y.Mag.Ct. Whether a defendant 
accused of being a vagrant had visible 
means of support within vagrancy 
statute is a fact issue to be determined 
from all the surrounding circumstances, 
and no fixed rule should be applied 
to fit all cases. Code Cr.Proc. § 887, 
subd. 1.—People v. Banwer, 22 N.Y.S.2d 


66. 
Y 24 


Ala.App. In prosecution for vagran- 
ey, charge that it was competent to 
prove general reputations of persons 
with whom defendant associated, but 
fact that defendant occasionally or fre- 
quently was seen associating with 


v. State, 199 So, 745, 


i ] Ww. 
dence alone t 
was proper. Code 1923 


3, § 557 
29 Ala.App. 597. — 
VENDOR AND PURCHASER 


3 y ie 
Ga. A contract to lease a certain 
farm under which lessee was to pay 
named rentals on payment of which 
lessor bound himself to execute to les- 
see a warranty deed was a contract of 
purchase” and not of “lease’,—Crow- 
ell v. Brim, 12 Sere 585, 191 Ga. 288. 
13 


La.App. An agreement for sale of 
realty, which contemplates passing of 
property not immediately and by vir- 
tue of the agreement, but by an act to 
be executed at a later date, and which 
contains all elements of a sale, such as 


the price, property, and consent of the 


parties, is merely a ‘‘promise of sale” 
unless the intention of the parties clear- 
ly indicates that agreement itself is to 
constitute a completed sale.—Noto v. 
Blasco, 198 So. 429. 

Where purchaser deposited $50 on 
purchase price of lots, and the vendor 
and purchaser contemplated completion 
of the sale in the future by execution 
of deed transferring ownership, con- 
tract was a mere ‘contract of sale” or 
“promise of sale’? and was not a com- 
pleted ‘‘sale’, and amount deposited 
was required to be considered as “earn- 
est money’, so that, upon vendor’s fail- 
ure to comply with terms of contract, 
the purchaser’s recovery was limited 
to the recovery of the $50. Civ.Code, 
art. 2463.—Noto v. Blasco, 198 So. 429. 

Mont. In written agreement between 
landowner and United States, called an 
“exclusive and irrevocable option and 
right to purchase,’”’ the word ‘accept’ 
meant the same as “exercising’”’ the op- 
tion, and hence after acceptance by the 
United States, the agreement became 
a contract of sale and purchase.—Calvin 
vy. Custer County, 107 P.2d 134. 

Mont. A realty broker, who under 
listing agreement was entitled to com- 
mission upon procuring a party who 
was ready, able, and willing to pur- 
chase the property, was not preclud- 
ed from -recovering commission on 
ground that offer on part of prospec- 
tive purchaser procured by broker, and 
acceptance thereof by seller constitut- 
ed only an “option” because of clause 
providing for forfeiture of down pay- 
ment if remainder of purchase price 
was not met by certain date, where 
there was no provision in offer that 
forfeiture was to be deemed liquidated 
damages for breach of contract, or sole 
remedy for breach or as releasing pur- 
chaser from further liability, and hence 
transaction was a “sale”, an “option” 
being the choice, right, or privilege of 
buying or selling and not the sale of 
property.—Anderson v. Craig, 108 P. 
2d 205. f 

Mont. A contract, which recited that 
vendor agreed to convey and purchaser 
agreed to purchase certain real estate 
and provided that “consideration for 
the sale and purchase so hereby made 
is $4,000” to be paid in a stipulated 
manner, was not subject to objection 
that it was merely an “option’ not. 
binding upon the purchaser on the 
ground that purchaser did not by 
terms of contract agree to pay a price 
so as to constitute an ‘“agreement” 
within meniny of the Code Sections. 
Rey.Codes 1935, § 7585, 7586.—Petitt 
v. F. V. H. Collins Co., 113 P.2d 340. 

Tex.Civ.App. That a contract for 
sale of realty required purchaser to 
make deposit of $500, with stipulation 
that it should be delivered to vendor 
as liquidated damages in event of de- 
fault, did not establish that contract 
was a mere “option contract” and not 
a “sale’, where there was no agree- 
ment that vendor should accept such 
sum in full satisfaction of breach of 
contract, and the stipulation did not 
preclude a suit for specific perform- 
ance upon part of purchaser.—Reiser v. 
Jennings, 143 Se gles 99. 


Or. Where an option does not speci- 
fy what estate shall be granted, it 
calls for an estate in fee simple unless 


formance yn his part.—Lowe v. 
mon, 115 Pde297005 


; § 22 ; 
C.C.A.Ohio. Where government 
ing option to purchase land , 
tice that “The offer to se 
accepted on the terms there 
the provision that ‘Notice is 1 ; 
given that, except as may be expressly 
reserved in the offer, fhe United State 
of America requires that no growin 
timber be cut; in 


that no pasture lan 
be plowed; that no buildings or | 
provements be removed or damaged 
and that no waste be committed o 
the land nor its value depreciated — 
any way’’ did not destroy the 
ceptance’ and did not constitute 
“counter offeri’.—Bastian v. U ; 
F.2d 777. psa 
Or. An option must be exercise¢ 
accordance with its terms, and op 
may reject a tender coupled wit 
justified conditions.—Lowe v. Har: 
DLS P20 p29. : i 
Vendee’s request when making 
der pursuant to option to pur 
undivided one-half interest i 
that vendor deliver a deed conta 
statement of vendor’s marital st. 
vendor was unmarried, confo 
usual custom observed in prep 
of conveyances of real property, 
was proper.—Lowe v. Harmon, 11! 
2d 297. pater 0. 
optionee timely | posit ad 
amount, provided in declaratory 
ment holding that option agreeme 
had not expired, with clerk of cire 
court with instruction that amount 
legedly due optionee from option 
sale of timber from realty show 
withheld from sum tendered and 
turned to optionee, optionor’s answ 
in proceeding for supplemental r 
to compel specific performance of 
tion, that optionee had received amo 
in excess of that which optionor — 
received from sale of timber, and ther 
fore was not entitled to any cre 
presented an issue which should 
been determined, since if option 
vailed upon such issue, a vali 
der” was not made.—Lowe v. H 
V5 Pd 297) tt a 
8 26 Bs 
Cal.App. Where vendor gave 
spective purchaser option to buy la 
and before expiration of option peri 
vendor was notified of prospective 


a deed and an offer to pay price, a 
the acceptance was written at bot 
of option but vendor’s attention — ; 
not called to it, the vendor could not 
defeat purchaser’s right to _ specifi 
performance on ground that there wa: 
no communication of acceptance by 
purchaser _to vendor.—Stough vy. Ha 
son, 116 P.2d 77. x 


§ 31 

Cal.App. Where prospective ~ : 
chaser was given option to buy lan 
in consideration of one dollar, and 
day or two after execution of the op 
tion vendor informed purchaser tha 
he wished to cancel the option but di 
not offer to return the amount pa 
vendor’s notice of rescission given to 
the purchaser was not sufiicient to re- 
voke the option to purchase.—Stough vy. 
Hanson, 116 P.2d 77. Weyit 

An option given for a consideration, 
however small, is irrevocable and can- 
not be terminated without the consent ¥ 
of the other party during the time 
named in the option.—Stough v. Han- 
son, 116 P.2d 77. 

Minn. Until an option to purchase ; 
realty is effectively exercised, it is a 
mere unilateral undertaking, and if the N 
time in which it is to be exercised 
expired before its terms and conditions 
are met with, it lapses.—Ferch y. Hill- | 
295 N.W. 504. 

N.Y.Sup. Where plaintiff’s assignor, 
to whom defendant had given an option 
for the purchase of land which de- 


4 


ny 
at, sacteptance thereof was communicated 
tse gbO 7} 
 Lauritson, 106 P.2d 19. 


(oe i 


esasa 
“nb erp 


p 


§ 46 

fendant had acquired from plaintiff by 
foreclosing a mortgage, had defaulted 
in making installment payments under 


terms of option, which provided that 
time was of the essence, defendant was 


not liable to plaintiff for refusal to 


carry out terms of option—Brookwood 
Parks v. Jackson, 21 N.Y.S.2d 178. 
- § 46 ; 
Ariz. An escrow holder’s acceptance 
of signed contract, complete and. un- 
ambiguous on its face, for purchase 
of land, with proviso that if purchaser 
failed to complete payments, seller 
- should retain money paid as liquidated 
damages, and initial payment by pur- 
chaser, bound parties, though no 
formal written escrow agreement was 
executed and given to escrow holder. 
Hargrave v. Heard Inv. Co., 105 P.2d 
20. 


‘ aes Cal.App. Where purchaser deposited 


$500 to apply on purchase price of 
_ realty, and purchaser and brokers sign- 
ed a deposit Tecelpe which recited that 
it was subject to apyroval of ven- 
_ dors on or before a_ fixed date, the 
_ purchaser at most made a mere “offer 


to purchase which was revocable before 


oid 


him,  Civ.€ode, § 1586.—Carr v. 
_ Where purchaser offered to purchase 
realty by depositing $500 to apply on 
purchase price and signing deposit re- 
ceipt which recited that it was subject 
to approval of vendors on or before 
a fixed date, and before acceptance of 
the offer was communicated to pur- 
chaser he notified brokers who repre- 
sented vendors that purchaser could 
ed pot complete the transaction because 
of false representations which had been 
to purchaser, the giving of no- 
' tice constituted “revocation” of offer 
and no ‘“‘contract” existed between ven- 
dors and purchaser. Civ.Code, § 1586. 
—Carr vy. Lauritson, 106 P.2d 19. 
__A purchaser, who offered to pur- 
chase realty by depositing $500 to ap- 
_ ply on purchase price and signing 


deposit receipt which recited that it 
i owas ‘subject to approval of vendors 
ri Py. on or before a fixed date, was not re- 


quired to obtain consent of brokers 


- . with whom purchaser dealt, or of the 


7 


yA 
oa ‘would give title to the rea.ty if they 


wi 


Ni 


vendors, to revocation of the offer by 


- purchaser prior to communication to 
- him of acceptance thereof. Civ.Code, § 
--1586.—Carr yv. Lauritson, 106 P.2d 19. 
' Ga. Written instrument which mere- 
ly stated the value of owners’ interest 
realty and stated that owners 


were paid stated sum within a rea- 
sonable time was a mere “offer” and 
was not binding upon any one unless 
| accepfed.—Rivers v. Key, 11 8.E.2d 14. 
190 Ga. 852. 

__La.App. Where real estate agent 
made an offer for purchase of realty os- 
_ tensibly on behalf of undisclosed prin- 
- cipal and allegedly on behalf of himself 
as purchaser and offer contained stipu- 


Me lation that on acceptance prospective 


purchaser would deposit a certain sum, 
failure to make deposit precluded agent 
from enforcing contract, as against 
contention that since he was qualified 
agent, it was not necessary that he 
make such deposit since it would have 
been made by himself individually to 
himself as agent.—In re _ Industrial 
Homestead Ass’n, 198 So. 528. 


§ 54 

Il.App. A “ transaction whereby 
plaintiff delivered a check to defendant, 
a real estate broker, and reeeived a 
receipt reciting that check was de- 
_ posited as “earnest money” on an offer 
to buy real estate and that acceptance 
of terms was to be given plaintiff by 
sellers on or before a certain date or 
deposit refunded was merely an “offer” 
and could be revoked by plaintiff at 
any time before acceptance.—Wolf y. 
Parker Holsman Co., 33 N.H.2d 235, 
309 Ill.App. 446. 

§ 70 

To complete a contract for 
purchase of land, with proviso that, 
if purchaser fails to complete pay- 
ments, seller shall retain money paid as 
liquidated damages, formal written es- 
crow agreements need not be executed 


Ariz, 


Bsn Ata’ 


VENDOR AND PURCHASER 
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by buyer and seller and given escrow — 

holder, though customary.—Hargrave V. 


Heard Inv. Co., i noe 520. 

N.C. Under the Connor Act, where 
the owner of land conveys it by deed, 
or contracts to convey it, or leases it 
for a term of more than three years, 
such deed, contract, or lease, until 
registered in the county where the land 
lies, is invalid only as against credi- 
tors of and purchasers for value from 
the grantor, bargainer or lessor. C.S. 
§ 3309.—City of Durham vy. Pollard, 14 
S.H.2d 818, 219 N.C. 750. 


§ 90 
La.App. A sale that has no consid- 
eration, or a consideration that is not 
serious, is: not valid. Civ.Code, arts. 
raped iat aN poset td vy. Hinchee, 199 
0. e 


8 91 
Tex.Com.App. Contracts by one cap- 
able of contracting may be made by 
assumption of indebtedness as con- 
sideration for purchase of property.— 
Straus v. Brooks, 148 S.W.2d 393, re- 
versing 126 S.W.2d 542. 


§ 100 

D.C.La. Petition by lessee showing 
sale of leasehold interest and interest 
in improvements which lessee was en- 
titled to remove at expiration of lease 
if lessor did not pay half of then actual 
value, in consideration of $500 cash 
and release from accrued rent then in 
arrears ,amounting to $3,242.50, did 
not show a transaction subject to at- 
tack for lesion beyond moiety. Civ. 
Code La. arts. 462-471, 478, 2589; Act 
No. 188 of La. 1904.—Stanfa v. Bynum, 
37 F.Supp. 962. 


§ 103 

Pa.Orph. Where a vendor of real es- 
tate, in the agreement of sale, cave- 
nanted to make valuable improvements 
to the real estate, and subsequently 
pursuant to the agreement. of sale 
conveyed the land to the purchaser and 
took from him purchase money bonds 
secured by mortgages on the land, 
the covenant to improve the land was 
not nearly collateral to the bonds and 
mortgages but formed an integral part 
of the consideration that was the 
foundation for them, and the failure of 
the vendor to make the improvements 
constituted in law failure of eonsidera- 
tion for the bonds and mortgages.— 
In re Brillhart’s Estate, 64 York 177, 

§ 104 

Fla. An agreement for deed execut- 
ed by grantor who because of men- 
tal weakness failed to understand na- 
ture of transaction would not be set 
aside where notwithstanding grantor 
was willing to sell property for $300, 
sale was effectuated for $1,200 and sale 
appeared to be fair to all concerned 
and no imposition entered into trans- 
action.—Webb v. Webb, 199 So. 343. 


§ 149 

N.Y.Sup. Where contract of sale of 
an apartment building provided that 
the premises should be conveyed sub- 
ject to existing tenancies and subject 
to all the terms including concessions 
in leases, and vendor represented that 
the schedule of rents attached was a 
correct statement of the rentals being 
paid by the tenants and that none of 
the leases had been modified, and ven- 
dor did not disclose that tenants under 
14 of 28 leases exhibited to purchaser 
were given free rent concessions and 
so misled the purchaser as to an in- 
flated income not actually produced 
from the property, misrepresentation of 
income of property was “material” and 
purchaser was entitled to rescind the 
contract.—Windsor Residences y. 201 
reg 18th St. Corporation, 25 N.Y.S.2d 


§ 160 
_Okl. A purchaser of realty has a 
right to act on the positive representa- 
tion of the vendor as to the existence 


of a material fact, although the pur- ° 


chasér by investigation could have as- 
certained the nonexistence of such fact; 
the question being whether the pur- 
chaser was in fact deceived by the 
representation.—G. A, Nichols, Ine., v. 
Karnes, 106 P.2d 125, 


¢ 


Nya een Ges 
Cal.App. Where 


accessible to the vendor only, and he | 
knows them not to be within the reach — 


of the diligent attention and observa- 
tion of the vendee, the vendor is bound 
to disclose such facts to the vendee, 
and upon his failure to do so the 
vendee may rescind the transaction 
upon discovering the true state of 
facts.—Clauser v. Taylor, 112 P.2d 661. 

Where vendor sold lots which she 
knew had been filled and value of which 
was materially affected’ by such filling 
without disclosing to vendee the fact 
that the lots had been filled, and ven- 
dee made no inguiry relative to wheth- 
er the lots had been filled, the vendee, 
upon learning the true facts, could 
Resend SG auRet v. ‘Taylor, 112 P.2d 


Where vendor was aware of fact 
that lots which she sold had been filled 
and that filling materially affected 
value of lots, and defect was not ap- 
parent to observer, vendor was under 
duty to disclose the information to 
Boreas vy. Taylor, 112 P.2da 

N.M. The “caveat emptor rule” ap- 
plies to a purchaser of realty, except 
as otherwise provided by statute.—Mos- 
ley v. Magnolia Petroleum Co., 114 P.2d 
740, 45 N.M. 230. 

Or. The failure of owner of mink 
and nut farm to obtain permit from 
state game commission to raise fur 
bearing animals did not deprive owner 
of title to mink on farm, and hence 
contract for purchase of farm and 
mink thereon could not be rescinded 
by purchaser on ground that owner 
falsely represented to purchaser that 
owner had title to mink. Code Supp. 
1935, § 39-201; § 39-325, as amended 
by Laws 1939, p. 408, and § 39-425, as 
amended by Laws 19389, p. 425; Code 
1930, § 39-610.—Belanger v. Howard, 
112 P.2da 1022. ys 


Tex.Civ.App. A person, such as a 
urchaser under a land contract al- 
egedly induced by fraud, who under- 
takes to discover the truth of repre- 
sentations made to him, is charged 
as matter of law with knowledge of 
everything which a proper investiga- 
tion would have _ disclosed.—Holt v. 
Manley, 146 S.W.2d 773. 


§ 179 
Cal. The Subdivision Map Act re- 


‘quiring filing of map prior to sale of 


any part of subdivision does not apply 
to subdivisions of land by reclamation 
district or to subdivisions authorized 
by law by any public agency or public 
officer. St.1937, p. 1863; Pol.Code, § 
3460.—Morris v. Reclamation Dist. 
No. 108, 109 P.2d 1. 

The word ‘subdivider” in Subdivi- 
sion Map Act requiring filing of map 
prior to sale of subdivision or any 
part thereof does not include public 
agency or public officer authorized by 
law to make subdivisions. St.1937, p. 
1865, § 2(h).—Morris v. Reclamation 
Dist. No. 108, 109 P.2da 1. 


§ 190 

Wa. In vendor's action against ven- 
dee for breach of executory contract 
to purchase house, where vendee con- 
tended that there was no valid contract 
of sale because vendor had falsely rep- 
resented that school was close to house, 
but after having ascertained location 
of school, vendee by letter to realty 
agent authorized resale of the house, 
described it as house formerly belong- 
ing to vendor, and reserved share of 
any profits from resale, vendee was “es- 
topped” to set up such alleged repre- 
sentation as a defense.—Barr v. Mac- 
Glothlin, 11 $.H.2d 617, 


§ 191 

Cal.App. Where note representing 
unpaid purchase price of tract located 
in proposed subdivision was assigned 
to assignee who had knowledge of ex- 
istence of contract under which vendors 
had agreed to construct improvements 
on tract and knowledge that subdivi- 
sion had been practically abandoned, 
and assignee falsely represented to 
inakers that assignee was holder in 
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Stiles v. Bodkin, 111 P.2d 675. 


and adopted the contract as valid and 


- Stough v. Hanson, 116 P.2d 


the defense that she was 


i is 
failure of 
s’ fail- 


onsiderati é en 
re to: construct the improvements.— 


195 Nas, 

N.Y.App.Div. Plaintiffs by failing 
promptly to seek rescission of contract 
of sale of realty upon knowledge of 
fraud and instead electing to regard 
contract as valid for more than a 
year after such knowledge, during 
which time they repaired dwelling and 


offered it for sale, and by instituting 


an action for damages for fraud predi- 
cated on validity of contract and main- 
taining action from August, 1938, to 
November, 1939, “waived” the fraud 


were not entitled to maintain an action 


for rescission.—Jackson v. Howard, 24 


N.Y.S.2d 488, 260 App.Div. 1056, re- 
versing 22 SEES AED 174 Misc. 382. 
’ i 

Pa. Where purchase agreement was 
made with another, vendor had bur- 
den of proving that a third person 
sued on the agreement was _the real 
party in interest—Levy.v. Conly, 17 
A.2d 382, 340 Pa. 332. 

§ 202 

Cal.App. In suit to cancel contract 
‘whereby owner agreed to convey half 
interest in apartment building subject 
to incumbrance, and to join in execut- 
ing note secured by second trust deed 
on building, and to cancel deed convey- 
ing half interest, on the ground that 
such instruments were procured by 
fraud, testimony of contractor as to 
whether apartment building was one 
_that would be attractive to renters was 
inadmissible, since such testimony 
threw no light on the question of fraud 
and called for a conclusion of the wit- 
ness.—Irwin y. Brown, 115 P.2d 601. 


203 

Cal.App. Evidence warranted finding 
that $2,500 was a fair, adequate, and 
reasonable price for land at time option 
to purchase was signed by purchaser, 
‘notwithstanding that, a day or two aft- 
er execution of the option, oil was dis- 
covered on land a few eRe away.— 

Ga.App. In suit to recover possession 
of realty, on ground that defendant as 
tenant failed to pay rent due, and was 
holding the premises over and beyond 
the term for which they were rented, 
wherein defendant. filed a counter affi- 
davit denying that she was a tenant of 
plaintiff and contending that she had 
purchased the realty and _ had title 
thereto, evidénce established that the 
defendant had purchased the realty 
from the plaintiff. Code 19338, § 61- 
303.—Keith v. McCollum, 11 S.E.2d 672. 

Mich. In administrator’s action to 
have contract for sale of realty executed 
by deceased as vendor declared void on 
ground deceased, who was in a weak 
condition, bedridden, and unable to read 
during last years of her life, was men- 
tally incompetent to execute the con- 
tract, evidence of competency was suffi- 
cient to support denial of relief on that 
ground.—Straley vy. Polifronio, 294 N. 
W. 401, 295 Mich. 251. 

Mont. Evidence supported trial 
court’s finding that attorney obtained 
option for purchase of one-third inter- 
est in property in which plaintiff’s 
intestate owned the other two-thirds 
interest on behalf of plaintiff’s intes- 
tate, and not in his own behalf, so 
that plaintiff was entitled to have op- 
tion specifically ~performed.—Sanders 
vy. Lucas, 111 P.2d 1041, 111 Mont. 599. 


Okl. In consolidated actions by ven- 
dor to foreclose contracts for the sale 
of realty for the unpaid balance due 
from the purchaser under the con- 
tracts, wherein the purchaser set up 
induced to 
enter into the contracts by the false 
representation that the addition, in 
which the realty was located, was mod- 
ern, when in fact it did not have sani- 
tary sewer connections, evidence was 
sufficient to sustain verdict for pur- 
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_Tex.Civ.App. Testim« by Pp 
chaser of three tracts allegedly fraud- 
ulently represented to be irrigable and 
shallow water land, indicating that the 
vendor’s agent, with whom he was in- 
specting the land, had no knowledge 
regarding the depth of a well on one 
of the tracts, showed that the pur- 
chaser was put on inquiry and on no- 
tice that the agent lacked the knowl- 
edge which the purchaser claimed the 
agent was attempting to impart.—Holt 
v. Manley, 146 S.W.2d 773. 

Tex.Civ.App. Where claimant and 
assignees sought recovery of share of 
land under contract with owner for 
performance of certain services by 
claimant and jury in response to spe- 
cial issues found that claimant received 
commissions for sale of land from own- 
er in full satisfaction of any interest 
that he might have had in land con- 
veyed by owner and findings were sup- 
ported by evidence and no claim to 
interest in land was ever made until 
owner sought to foreclose a vendor’s 
lien some nine years later, claimant 
could not recover interest in land.— 
Felton v. Davenport, 148 S.W.2d 988. 
Error dismissed, Judgment correct. 

Wa. Evidence that broker acting for 
vendor, with full knowledge of worth- 
lessness of well, represented to pur- 
chaser that well on property was a 
good well and all that it needed: was 
cleaning out, and that purchaser bought 
property relying on agent’s representa- 
tions, established false representations 
of a material fact justifying rescission 
of contract of purchase, notwithstand- 
ing that vendor knew nothing of repre- 
sentations made by his agent.—Mc- 
Daniel v. Hodges, 11 S.E.2d 623. 

§ 204 

_Cal.App. In vendor’s suit to quiet 
title as against vendee under contract 
for sale of a lot, evidence warranted 
judgment for vendor on ground that 
vendor owned lot, that vendee had no 
interest therein, that vendee’s rights 
were protected when vendor mortgaged 
lot and surrounding property after ex- 
ecution of contract, that there was no 
fraud by vendor in inducing vendee 
to enter into contract, and that ven- 
dee’s cross-complaint was barred by 
limitations.—Hacienda Homes y. Peck, 
113 P.2d 487. 


Cal.App. In suit to cancel contract 
whereby owner agreed to convey half 
interest in apartment building subject 
to incumbrance and to join in executing 
note secured by second trust deed on 
building, in order to finance renova- 
tion of building and to cancel the deed 
of conveyance, on the ground that in- 
struments were procured by _ fraud, 
evidence BE ee finding that no 
fraud -was established on the part of 
grantee of half interest or mortgagee 
who bid in building upon foreclosure 
of second trust deed, and the evidence 
supported judgment in favor of such 


grantee and mortgagee.—Irwin  v. 
Brown, 115 P.2d 601. 
Or. Evidence was insufficient to 


warrant rescission of contract for pur- 
chase of mink and nut farm on ground 
of ‘‘fraud’”’ consisting of vendor’s mis- 
representations as to number of nut 
trees and yield therefrom and the num- 
ber and health of the mink, in view 
of fact that purchaser had discredited 
himself by his testimony and his ac- 
tions prior to instituting suit.. Code 
Supp.1935, § 89-425.—Belanger v. How- 
ard. 112°-P.2d' 1022: 

Eyidence was sufficient to show that 
purchaser of mink and nut farm elected 
to affirm contract after discovering 
falsity of vendor’s alleged representa- 
tions as to number of nut trees in 
orchard and yield therefrom, and the 
number and health of the mink, and 
“waived” any rights he may have had 
to rescind contract, by not filing suit 
until three months after such discov- 
ery, during which time all prospective 
buyers. for resale of property were 
exhausted, and by retaining possession 
and use of property and by keeping 


proceeds of nut ¢ 
—Belanger v. How 
‘Tex.Civ.App. Where 
contended that the land wa 
and fraudulently represented — 
“shallow water land”, 
did not conclusively show the mear 
of the quoted phrase did not cle 
establish the falsity of the purport 
representation; such phrase apparent 
having no universally accepted — 
ing, and being a purely relative 
with varying meanings in differ lo 
tert i get vy. Manley, 146 S.W 
Where the purchaser contended 
the land was fraudulently represe: ; 
to be irrigable and shallow water land 
evidence which did not eae ek th 
the land could not be profitab 
gated was insufficient to show t 
teriality of the alleged represen 
—Holt v. Manley, 146 S.W.2d 77 
_ Wash. Evidence held insufficien 
justify recovery of real property 
vendor on grounds that confiden 
relations existed between vendor 
purchaser and that purchaser 
mitted fraud in not erecting ¢ 
house on the land.—Johnston y. 
dina Improvement Club, 116 P.2d 
HY 


endered 
a fact question.—Ferch y. Hiller, 2 
N.W. 504. 4 - 


the sale of real estate was entere I 
between one of the defendants and 
plaintiff whereby the plaintiff w: 
make payments at the rate of $10 
month and to pay.all taxes for the yea 
1936 and subsequently and the pr 

erty was to be conveyed free and el 
of all encumbrances. This agreeme 
was later confirmed by endorsement of — 
the other defendants, the remaining 
parties in interest. At the time of 


ers of mortgages against the pre 
which mortgages were foreclose 
1939 and the property purchased b 
one defendant at sheriff’s sale, 

for taxes for several years previo 
1936, had been entered in 1936, 
to the foreclosure of the mortga 
in 1940, the property was sold 
County for delinquent taxes. The plain- 
tiff, following the execution of the con- 
tract, made various payments th | 

some of which were delinquent, w 
payments were accepted by defenda 
and in May, 1939, tendered payment : 
the balance of the purchase price und 
the contract. The defendant refuse 


deed conveying the premises free a1 
clear of all encumbrances, claiming h 
was not obliged to do so under the © 
contract. It was held that the con- — 
tract was clear in its terms and sh e 
not be altered by previous negotiations 
particularly when the party seeking tc 
escape performance was counsel f 
himself and all parties and drew | 
the agreement.—Nuzum y. McBurney 
21 Wash. 149. Ret 
R.I. A stipulation in contract for | 
purchase of realty drawn by vendor’s — 
representative must be construed most _ 


strongly against vendor.—Gilman v. 
Murphy, 21 A.2d 272. ? 
§ 212 
La. Joint purchasers of realty can- 


not be condemned in solido for -pur- 
chase price unless it is so stipulated 
and agreed by them.—Byrd v. Babin, 
200 So. 294, 196 La. 902. 

Tex. Grantee was a party to deed, 
though he did not sign it and further- 
more became a party to deed and con- 
tract by executing vendor’s lien notes 
given as purchase money.—Greene y. 
White, 153 S.W.2d 575, reversing White 
y. Greene, 129 S.W.2d 801. 


s 
bes, SSM 2085 ‘ 
, { 8 225 

©.C.A.Ind. Where “sales agreement” 
excepted a certain lot which was sub- 
sequently sold by vendor to a third 
party, purchasers’ claim that they were 
entitled to credit on the sales agree- 
ment for the amount received for such 
lot was without merit, notwithstanding 
vendor by mistake mailed to purchas- 
ers a receipt for that amount.—In re 
Brown, 118 F.2d 871. 


? 


§ 227 ; 
i> La. Under contract for sale of wife’s 
---—s separate property to defendants provid- 
ing that wife should share in profits 
i from resale of property after. payment 

of all indebtedness and deduction of de- 
| fendants’ commissions, wife was not en- 
titled to share in sum representing rent 
; collected by defendants from  repos- 
sessed property and interest on de- 
Oe _ ferred payments on property sold.— 
iy Ment v. Babin, 200 So. 294, 196 La. 
--~+=Where contract for sale of wife’s sep- 
Gee arate property to defendauts provided 
that she should share in profits from 
resale of property after deduction by 
is . defexdants of 15 per cent. commission 
2 for developing and reselling property, 
_. defendants were not entitled to allow- 
ance of 15 per cent. upon value of lots 
(en in tract involved sold to wife and to 
defendants, in absence of any agree- 
ment for deduction in connection with 
. that transaction or of any claim_there- 
to by defendants at that time.—Byrd v. 
' Babin, 200 So. 294, 196 La. 902. 
ty § 234 


P's 


Bes - N.J.Sup. Where realty purchase con- 
‘tract did not fix time for performance, 
~~ a :-reasonable time was implied.—Aboc- 
> waxy v. Stier, 18 A.2d°262, 126 N.J.L. 
Sat hLO9. 
Bieta, § 248 
)~ | Colo, Where grantor agree i to sell 
- ¢ertain lot and to furnish merchantable 
title and abstract any time within six 
months and grantee agreed to con- 
struct house on lot and it was agreed 
that grantee could complete residence 
and ‘‘may call for a deed at any time”, 
which deed was to be given by grantor 
upon payment of agreed sum to gran- 
tee or to whomever grantee instructed 
- grantor to issue deed, six months’ lim- 
- itation in contract applied only to 
time when duty devolved on grantor 
: and time was not of the essence of the 
- eontract, as against contention that 
agreement was only good for six 
- months.—Pattridge v. Youmans, 109 P. 
2d 646. 
§ 262 


- ©.C.A.6. Under Michigan law, the in- 
terest of the vendee in real estate pur- 

chased upon an executory land contract 
“is a mere ‘equitable title’.—C. 
Gransden & Co. v. Commissioner of 
ternal Revenue, 117 F.2d 80. 

Cal. Equity regards purchaser 
realty under contract of sale to be 
_ the owner, on theory that equity re- 
 gards as done that which ought to be 
-done:.—BElliott v. McCombs, 109 P.2d 
329, prior opinion 100 P.2d 499. 

‘The vendor of realty under contract 
‘of sale who retains legal title as se- 
curity for payment of purchase price 
has no greater rights than he would 
possess if he had conveyed the realty 
and taken back a mortgage, and the 
vendee, particularly after he goes into 
possession of the realty under an ex- 
ecutory contract, is for all purposes 
the owner and vendor retains mere 
legal title—Hlliott v. McCombs, 109 
P.2d 329, prior opinion 100 P.2d 499. 

Fla. Where vendor executes a con- 
tract to convey land upon payment of 
purchase price, the purchaser is re- 
garded as the real beneficial owner, 
eyen though he has not paid the pur- 
chase price, and the vendor holds legal 
title as “trustee” and when the terms 
of the contract are complied with, he 
is bound to convey, but on strict analy- 
sis a “trustee and beneficiary relation- 
ship’? does not exist, for although the 
vendor holds legal title subject to 
equitable obligation to convey, he has, 
unlike an ordinary trustee, a personal 
and substantial interest which he may 
actively assert.—Atlantic Beach Im- 
provement Corporation y. Hall, 197 So. 
464, 143 Fla. 778. 


In- 


of 


5 ty eee yes 


ENDOR AND 


vendor, and, consequently, when a per- 
son agreeing to purchase defaults in 
his contract, he holds the property 
without a title—Brown v. Weldon, 199 
So. 620. ie 

Mo. Where a contract for the sale of 
real estate has been entered into, as 
to private persons, the purchaser is 
regarced in equity as the owner of 
realty and the vendor is regarded as 
holding the legal title in trust for the 
purchaser.—State ex rel. City of St. 
Louis v. Baumann, 153 .S.W.2d 31. 

N.H. Payment for property in sell- 
er’s ownership and possession is not of 
itself sufficient to make seller a trustee 
for purchaser’s benefit, but to do so, 
there must be enforceable obligation to 


transfer property.—Lemire v. Haley, 
19 A.2d 436. 
N.Y.Sur. A purchaser under execu- 


tory contract of purchase and sale is 
equitable owner of land and has equit- 
able title, and vendor is owner of 
purchase money and holds legal title 
merely as security for payment of pur- 
chase money.—In re Duncker’s Estate, 
22 N.Y.S.2d 29, 


Okl. Where contract for sale of real- 
ty was entered into and part of the 
consideration was paid to the vendor 
by the purchaser, equitable title in the 
realty passed to the purchaser, a fidu- 
ciary relationship between the vendor 
and purchaser. arose, and the vendor 
was trustee of the realty for the pur- 
chaser, and the purchaser was the trus- 
tee of the purchase money for the ven- 
dor.—Leedy v. Ellis County Fair Ass’n, 
110 P.2d@ 1099. 

Equity treats things agreed to be 
done as actually performed, and when 
realty is sold under a valid contract, 
with purchase money to be paid in 
part and deed executed at a future day, 
the equitable title passes at once to the 
purchaser, and equity treats the vendor 
as a trustee for the purchaser of the 
estate sold, and the purchaser as a 
trustee of the purchase money for the 
vendor.—Leedy v. Huis County Fair 
Ass’n, 110 P.2d 1099. 


Pa.Super. A binding contract for 
sale and purchase of lands vests an 
equitable title to the land in the pur- 
chaser.—Petition of Butler County 
Commis: 15 A.2d 504, 141 Pa.Super. 


_ Where a part of the purchase money 
is paid under contract for sale and pur- 
chase of lands, the interest of the pur- 
chaser is not circumscribed by the 
extent of the money paid, but embraces 
the entire value of the land over and 
above the purchase money due, and 
purchaser is treated as the owner of 
the whole estate, incumbered only by 
the purchase money.—Petition of Butler 
County Com’rs, 15. A.2d 504, 141 Pa. 
Super. 597. 

Tex.Civ.App. The payment of the 
consideration expressed in a bond for 
title ripens it into an equitable title.— 
Olive-Sternenberg Lumber Co. vy. Gor- 
don, 143 S.W.2d 694, error granted. 

Tex.Civ.App. Under eontract for 
purchase of realty, buyer acquired pos- 
sessory right limited to period fixed in 
contract, and right to pay sum stipu- 
lated within time stipulated in con- 
tract so as to become entitled to con- 
veyance of fee.—Croft v. Chapman, 150 
S.W.2d 824. 

§ 273 


Cal.App. Where record owner ac- 
quired sawmill and timber lands from 
third parties and employed occupant 
of premises to manage and_ operate 
the business with the view of making 
sufficient money to reimburse himself 
and on performance of certain condi- 
tions by the occupant title to the 
property was to be conveyed to the 
occupant, and property was mortgaged 
and sold on foreclosure, occupant was 
not entitled to the property as against 
purchaser on foreclosure where none 
of “conditions precedent’? were _per- 
formed by him.—Snyder y. Pine Grove 
Lumber Co., 105 P.2d 369. 

Ga.App. Where contract provided for 


obtained and purchaser elected to 
the realty with the incumbrance on 


it, and take her chances that the vendor 


would pay off the incumbrance on the 
realty, trial court erred in construing 
the contract as reading that a sale was 
intended only if a release could be ob- 
baled ee v. McCollum, 11 S.E.2d 


N.Y.Sup. A vendor could not main- 
tain action against purchaser on con- 
tract for sale of premises, where con- 
tract was expressly 
on granting of license by alcoholic bev- 
erage control board to purchaser to 


sell beer, wine and liquor in the prem-. 


ises, and purchaser’s application for 
license was refused, and license was 
never granted. Alcoholic Beverage Con- 
trol Law, § 106.—Shea v. Newkirk, 21 


made contingent: 


N.Y.8.2d 298, affirmed 18 N.Y.S.2d 1004, — 


268 App.Div. 1063. 

Tex.Com.Ap Where contract for 
sale of land provided that if federal 
lending agencies did not approve pur- 
chaser’s application for loan of 75 per 
cent. of purchase price within 15 days 
from date of contract, contract should 
be void, and purchaser did not obtain 
loan from any federal agency, the con- 
tract expired 15 days after its execu- 
tion and purchaser acquired no equit- 
able title thereunder.—Baker v.. Fell, 
144 S.W.2d 255, reversing Fell v. Bak- 
er, 123 S.W.2d 746. 

Provisions in contract for sale of land 
obligating vendor to furnish abstract 
of title, without stipulation as to time 
therefor, were not in conflict with pro- 
visions that title should be accepted by 
purchaser and consideration paid with- 
in 60 days from date of contract, oth- 
erwise the contract to be void.—Baker 
v. Fell, 144 S.W.2d 255, reversing Fell 
v. Baker, 123 S.W.2d 746. 

See Commissioner of Agricultural 
Loans of Ontario vy. Irwin [1940] 4 
Dom.L.R. 338. 
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Ga.App. An agreement between mak- 
er and payee of note for purchase price 
of land that payee and his wife sheait 
have use and occupancy of two rooms 
in house on land, access to kitchen, and 
privilege of half of barn on land dur- 
ing their lives, did not extend due 
date of note or modify terms of note 
and payee’s bond for title so as to 
postpone or defer payment of purchase 
price so long as payee or his wife lived. 
—Cady v. Cady, 10 S.H.2d 231. 

La. Where wife had sold her sepa- 
rate property to defendants under writ- 
ten agreement whereby she was to 
Share in profits upon resale thereof, 
defendants’ general allegations concern- 
ing husband’s approval of expenditures 
to improve some of property and wife’s 
knowledge thereof were so vague that 
trial judge properly excluded testimony 
offered to prove them on ground that 
it would modify the written contract.— 
mre vy. Babin, 200 So. 294, 196 La. 

Mich. Where vendor needed money 
and had reason to believe that default- 
ing purchasers would not perform con- 
tract for sale and purchase of realty 
and parties executed a new contract 
providing for a reduced purchase price 
but for accelerated payment,’ the new 
contract was supported by valid “con- 
sideration” and supplanted the first 
contract.—Straley v. Polifronio, 294 
N.W. 401, 295 Mich. 251, 

Neb. In garnishment proceedings, 
wherein deceased’s brother and benefi- 
ciary under deceased’s will both as- 
serted claim to undisputed amount ow- 
ing on real estate contract providing 
that all payments due thereunder at 
death of deceased should be paid to 
deceased’s brother, evidence hi 
show that deceased’s attempted change 
of beneficiary to the part of the fund 


to be paid after her demise, by an in-: 


strument which was admitted to pro- 
bate as her will, was ineffectual and 
contrary to ‘her original intent when 
real estate contract was entered into.— 
Hears v. Gilmore’s Estate, 299 N.W. 
N.J.Sup. A contract of July 21, 1938, 


eld to’ 


s 


= 


—_ vo 


We 


the form of a receipt for deposit, and 
a letter of September 13, 1938, telling 
what steps were being taken to insure 
the giving of a marketable title did 
not alter or enlarge contract obligation. 
—Herman y.. Most, 17.-A.2d 155, 125 
Nid. 563, 4 
Okl. Where defendant orally con- 
tracted to convey to plaintiff 2% acres 
of land, and in attempting to comply 
with contract defendant tendered to 
plaintiff a deed conveying approximate- 
ly 2% acres, and plaintiff: accepted 
deed without protest and paid consid- 
eration, and defendant was not guilt 
of fraud, plaintiff consented to a modi- 
fication of contract and was not en- 
titled to reformation of deed or specific 
performance of contract.—Snider vy. 
Montgomery, 111 P.2d 196. 

Pa.Com.Pl. Where plaintiff and de- 
fendant enter into a written agreement 
for the sale of realty from plaintiff to 
defendant, wherein it is stated that the 
written agreement comprises the whole 
agreement or contract, and where the 
parties also make a contemporaneous 
oral agreement that plaintiff will 
place certain building restrictions upon 
plaintiff's adjoining property, and 
where plaintiff thereupon transfers the 
first-named realty to defendant’s nom- 
inee, a straw party, who thereupon, by 
agreement of the parties, mortgages 
the said realty to plaintiff, and there- 
after transfers the said realty to de- 
_fendant as real owner, and where, 
thereafter, the plaintiff fails to perform 
the oral agreement, and subsequently 
proceeds to foreclose the mortgage by 
scire facias, the defendant may not 
properly set up, as a defense, the plain- 
tiff’s failure to perform the oral agree- 
ment._—Grange y. Casey, 56 Montg. 375. 

In such case, in the absence of fraud, 
accident or mistake in the execution of 
the agreement, the defendant is bound 
by the writing and cannot, under the 
parol evidence rute, contradict it.— 
Grange vy. Casey, 56 Montg. 375. 

In such case, the alleged misrepre- 
sentations were so interrelated with the 
subject matter of the contract as to re- 
quire their being included in the writ- 
ten agreement relied on.—Grange v. 
Casey, 56 Montg. 375. 

In such case, if the theory is adopt- 
ed that the straw party could not be 
the agent of defendant, but that the 
straw party stands on the record as a 
bona fide real owner by purchase, the 
defendant is precluded from setting up 
the oral agreement for the reason that 
the defendant may not interpose a de- 
fense that would not have been ayail- 
able to the mortgagor, the straw party, 
to whom no misrepresentations were 
made.— Grange y. Casey, 56 Montg. 375. 

In such case, the defendant real own- 
er may not, by way of counterclaim 
against the liquidated claim of plain- 
tiff, set up an unliquidated personal 
claim based upon an alleged speculative 
_ loss. —Grange vy. Casey, 56 Montg. 375. 

Utah. Wuere evidence’ established 
that provision of land contract calling 
for deferred payments, as to date when 
' vendors were required to furnish ab- 
stract showing marketable title was 
expressly modified so as not to require 
vendors to present good title until 
time for final payment, purchaser 
could not object to rescission and can- 
cellation of contract by vendors on 
ground that he was not required to 
tender deferred payments until vendors 
furnished abstract of title—Naylor v. 
Jolley, 111 P.2d 142. 

§ 285 

Kan. In action to recover on a per- 
sonal bond given to secure perform- 
ance of defendant’s written contract to 
buy a flour mill, evidence warranted 
conclusion that a ‘“‘memorandum’’ re- 
- citing a contractual agreement between 
parties was subsequently “merged” in- 
to and superseded by written contract. 


¢ 
x 


 -§ 291 eer 3 Gest a 
A contract of July 21, 1938, 


detail terms and conditions of sale of 
realty by defendant to plaintiff, and 
providing that if title was found not 
marketable money paid ~on’ account 
would be returned and obligation of 
both parties would be at an end, su- 
perseded an earlier informal contract in 
the form of a receipt for deposit, and a 
letter of September 13, 1938, telling 
what steps were being taken to insure 
the giving of a marketable title did 


not alter or enlarge contract obligation. 


—Herman vy. Most, 17 A.2d 155, 125 N. 
ZL. 563. 

Wash. In absence of a_ forfeiture 
clause, the vendor who rescinds must 
restore amounts paid on the purchase 
price with interest less such damages 
as he may have sustained when the 
vendee, although in default, acquiesces 
in the rescission.—Tungsten Products 
v. Kimmel, 105 P.2d 822. 

§ 292 


Fla. Where neither vendee nor one 
who claimed interest under contract 
for purchase of realty by virtue of hav- 
ing furnished vendee money paid under 
contract with knowledge of vendor took 
steps to carry out terms of contract 
for some 15 years thereafter, vendor 
could treat contract as ‘abandoned’, 
entitling him to have contract cancelled 
as a cloud on title, without returning 
payments made under contract.—Rosen- 
thal y. Largo Land Co., 200 So. 233. 

Ga.App. Where a_ purchaser aban- 
dons contract of sale and surrenders 
ogee ssion of realty to vendor, and ven- 

or accepts the realty and acquiesces 
in the abandonment of the contract, 
the vendor cannot thereafter enforce 
the obligation of the contract against 


the purchaser.—Feagin .v. Georgia- 
Carolina Iny. Co., 11 S.H.2d 813, 63 
Ga.App. 615. 

Tex.Civ.App. Where purchaser of 


land under an executory contract did 
not resist sale of land to vendor, un- 
der attachment lien but accepted mon- 
ey paid by vendor and removed from 
land, vendor entered into possession 
with full knowledge of purchaser and 
continued in peaceable possession for 
some 17 years and never thereafter as- 
serted any claim under vendor's lien 
notes or undertook to collect them, and 
purchaser when sued in trespass to 
try title disclaimed any interest in 
land, trial court was authorized to find 
complete “abandonment” of contract 
by both vendor and purchaser and “re- 
scission” thereof without the necessity 
of suit for that purpose.—Murray v. 
Powell, 153 S.W.2d 347. ; 

An executory contract for the pur- 
chase of realty may be extinguished by 
abandonment, and the abandonment 
may be by parol without the necessity 
for a relinquishment in writing.—Mur- 
ray v. Powell, 153 S.W.2d 347. 

Wis. Where vendee in land contract 
while in default and unable to pay 
balance due on contract abandoned the 
premises, although vendor had not de- 
clared a forfeiture, such abandonment 
terminated vendee’s rights under con- 
tract, and vendor’s failure to redeem 
the land from mortgage foreclosure 
was further evidence of vendor’s elec- 
tion to terminate the contract.—Wenzel 
vy. Roberts, 294 N.W. 871, 236 Wis. 315. 

§ 299 

C.C.A.Tex. Where vendor has re- 
scinded sale upon vendee’s default and 
there has been long and complete aban- 
donment by vendee, so that there are 
no equities in vendee’s favor, vendee 
cannot recover realty, either with or 
without the unpaid purchase money, 
and will be left where the rescission 
and his own conduct have left him, 
without right or title to the property. 
—Hare v. Henderson, 113 F.2d 277. 

Ariz. Where a contract for- the sale 
of land is rescinded by mutual consent, 
the rights of the parties under the con- 
tract are extinguished and neither can 
base any claim thereon or compel spe- 
cific performance.—Reed y. McLaws, 110 
P.i2d 222. ‘ 

Where a contract for the purchase of 


Ss 
executed by both parties, expressing in © 


-over the realty to the exclusio 


8e p ? | be re 
nearly as possible to the status 
Reed v. McLaws, 110 P.2d 222. — 
Where contract provided that p 
chaser should pay existing mortgage i 
certain sum as part of purchase pri 
and, in vendors’ action for failur 
pay the mortgage, purchaser se 
breach of contract by vendors ad 
scission by mutual agreement 
parties, if the issues should be de 
mined in favor of purchaser, th 
would be no occasion to dete 
whether purchaser’s assumption of 
mortgage was unconditional ani “eq - 
valent to a cash payment or a simple 
assumption of the mortgage deb) d 
paid in the future, since in either 
the vendors would have no right 0 
tion.—Reed v. McLaws, 110 P.2d_ 
Ga.App. Where vendor, under 
ity deed, held legal title to realty,- 
purchaser surrendered realty absolui 
ly to vendor, and véndor accepted © 
surrender and exercised full conti 


purchaser, there was a _ vestme 
vendor of all right, title, and int 
in the realty, the contract of sale w. 
annulled or rescinded, and purch 
was released from any obligation un- 
der contract to pay unpaid balance on 
purchase price, as represented by note 
—Feagin vy. Georgia-Carolina Co. 
11 S.H.2d 813, 63 Ga.App. 615. 
A vendor cannot take back from 
chaser and 
use the realty sold under a contrac 
sale, and at the same time recover f 
the purchaser the unpaid purch 


price thereof, in absence of ea 
tractual right to do so.—Feag 
Georgia-Carolina Iny. 


Cones 


act of the parties, as where the vendor 
accepts the surrender of possession of 
the premises and thereafter exercises 
ownership thereof, in which case the 
purchaser is released from furthe 
ligation under the contract.—Feagin 


Georgia-Carolina Inv. Co., S.E.26 
813. 63 Ga.App. 615. ee 
Where a contract for the gale 


realty is rescinded by mutual consen 
of the vendor and purchaser, the righ 
of the vendor and purchaser und 
contract of sale are extinguished, an 
vendor cannot, after such rescission 
maintain an action for the purch 
price or on notes given for the pur- 
chase price.—Feagin vy. Georgia en ay 
Ais Inv. Co., 11 S.E.2d 813, 63 Ga.App. — 


: 
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Tex.Civ.App. There being no _ evi 
dence of any mutual agreement to 
abandon a land contract, the purchas- 
er’s testimony that the vendor had ney- 
er surrendered possession to him, and — 
that the purchaser had collected no 
rents ‘and had told the vendor that he 
was going to turn the land back, was 
insufficient to support the jury’s finding — 
that there was a mutual abandonment 
on peselssl nes HOU v. Manley, 146 S.W. 


§ 307 4 a 
La.App. A release of obligations an ‘ 
der contract for sale of realty was no 
void for want of consideration, sin 
release of each of the parties from h 
obligation was suflicient ‘consideration’ 
for the release of the other. Civ.Code, « 
art. 2199.—Noto v. Blasco, 198 So. — 
Hvidence that release of contract for 
sale of lots was granted by purchaser 
on vendor’s representation that he 
wished to avoid the contract because 
of objection of his wife to sale of the 
lots, and fact that vendor and his wife 
had decided to construct a duplex house i 
on the lots, and that a few days after ye 
execution of release seller sold lots to 
third party for $150 more than sale* 
price under the released contract, au-~ 
thorized annulment of release for fraud 
in the procurement thereof. Civ.Code, 
art. 1847.—Noto eeny ee 198 So. 429. 


Tex.Civ.App. Where vendor took 
purchaser’s notes and retained a ven- 
dor’s lien, he retained the superior title 
to the realty, and the purchaser had 


Ts 


= 


i 


Ay at eee he ie oie Or et. 


B18 320 
ae nothing but an executory contract of 
title until consideration was paid, and 


the vendor had right to rescind or dis- 
affirm the contract.—Hudson_ v. Nor- 


judgment correct. 


 La.App. In determining whether 
realty had been sold for less than half 
its true value so as to authorize rescis- 
sion of sale under statute, value of 
realty was to be estimated in accord- 
ance with value of agricultural lands 
of the same quality in the neighbor- 
~ hood, where land was agricultural land 
when sold, and its proximity to po- 
‘tential oil field was discovered after 
‘sale. Rey.Civ.Code arts. 2589, 2590.— 
ck v. Lovell, 2 Se ke 272. 


4 

Ark. Where a sale and rent contract 
ovided that, in case purchaser failed 
‘make payments punctually and to 
erform all stipulations strictly and 
iterally without any failure or default, 
time being of the essence of the con- 
t, then contract should from, date 
; ailure be null and void, purchasers’ 
failure to make payments in accord- 
ance with contract worked forfeiture of 
their rights to purchase.—Matthews v. 
Mullins, 145 S.W.2d 718. : 

Tex.Civ.App. When purchaser in an 
ecutory contract has made default 
mn payment of purchase money, the 
ndor may at his election rescind the 
ntract.—Brown y. Benefield, 142 8. 
2d 728, error dismissed, judgment 
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yf the notes the owner of the realty re- 

sold the realty to the one through 

whom the plaintiff claimed title, plain- 

tiff had title and not defendants.—Hud- 

on y. 

dismissed, judgment correct. 
ik § 343 


 Cal.App. Where, as shown by pur- 
hasers’ answer in vendor’s quiet title 
| suit, purchasers had no means with 
_ which to pay the purchase price, vendor 


acts. of tendering a deed or awaiting 
ae 15-day expiration period before declar- 
ng forfeiture, notwithstanding that 
endor waited until all 
re due and had accepted payments 
fter the due dates——Sawyer v. Sterling 
alty Co., 107: P:2da 449. 
y § 356 
A default in the payment of 
any installment of the price called for 
in a contract of sale of realty is a 
distinct breach, and gives the vendor 
a right to declare a forfeiture, as stipu- 
lated in the contract, but the right 
. must be promptly exercised, or the 
' wendor will be presumed to treat the 
contract as -valid.—Thompson y, Lin- 
coln Nat. Life Ins. Co., 105 P.2d 683. 
§ 357 
Or. Where covenant in contract for 
sale of land or growing timber thereon 
makes time of payment of purchase 
_ price or performance of purchaser’s 
ey obligations to log specified quantities of 
timber of essence of contract, and pro- 
vides that, on purchaser’s failure to 
- comply therewith, contract shall be- 
come null and void or vendor may ter- 
_ minate it, vendor, on purchaser’s de- 
fault, may elect to terminate contract 
_ or continue it in force—wWilliams y. 
G Barbee, 106 P.2d 1033. 
YTex.Civ.App. Where plaintiff, when 
‘buying land from original owner, exe- 
y ‘cuted a deed of trust covering land as 
security for payment of purchase-mon- 
ey note, and owner’s deed provided for 
a vendor’s lien as security for note, and 
note was assigned to defendant who, 
after appointing a substitute trustee 
and causing him to advertise land for 
sale, attempted to purchase land at 
foreclosure sale which was void as be- 
tween plaintiff and defendant, defend- 
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: “Mont. 


VENDOR 


ant’s subsequent act in conveying land 


wood, 147 S.W.2d 826, error dismissed, | 


orwood, 147 S.W.2d 826, error. 


installments’ 
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to another did not “rescind” original 
owner’s Sale to plaintiff, since defend- 


ant, by her ican inane ; 


sale, “elected” to affirm title in plaintiff 
and could not thereafter rescind under 
vendor’s lien without giving to plaintiff 
notice of defendant’s intention to do so 
and reasonable’ opportunity to comply 
with plaintiff's contract.—Slaughter v. 
Qualls, 149 S.W.2d 651, error granted. 

Generally, a vendor'‘or his assignee, 
having elected to affirm. an exécutory 
sale of land in which a vendor’s lien 
is retained and enforce payment of 
purchase money note, cannot thereafter 
change his election to. do so and dis- 
affirm or rescind sale without first 
giving notice to debtor of his purpose 
to do so.—Slaughter v. Qualls, 149 S.W. 


2d 651, error granted. \ 
§ 358 
Cal.App. Where contract for sale of 


land contained a- forfeiture clause and 
a clause making time of the essence, 
and there was no evidence that vendee, 
who was in default, intended to_com- 
ply with contract, vendee could not 
claim that vendor’s notice of forfeiture 
was insufficient because signed by ven- 
dor’s agent, since no notice of forfei- 
ture was necessary under the circum- 
stances.—Hacienda Homes v. Peck, 113 
P.2d 487. 

Mont. To effect cancellation of ‘an 
installment contract for sale of real es- 
tate, which provided ‘for cancellation 
upon vendee’s default thereunder after 
30 days’ notice and demand upon ven- 


‘dee to comply with terms of contract, 


notice of a present intention to termi- 
nate the contract rather than a mere 
demand for payment of past-due in- 
stallment was required.—Petitt v. F. V. 
H. Collins Co., 113 P.2d 340. 

An installment contract for sale of 
real estate, which provided for termi- 
nation thereof upon purchaser’s de- 
fault after 30 days’ notice and demand 
upon the purchaser, could not be ter- 
minated by vendor until purchaser had 
remained in default 30 days after no- 
tice of cancellation and demand for 
payment.—Petitt v. F..V. H.. Collins 
Co., 113 P.2d 340. f : 

Ohio App. “Clear title’, within mean- 
ing of a contract whereby purchaser of 
realty is to receive ‘clear title’, means 
a title which is free from any incum- 
brance, obstruction, burden, or limita- 
tion that presents a’ doubtful or even 
a reasonable question of law or) fact, 
and the term is not synonymous with 
“marketable title’.—Frank v. Murphy, 
29 N.H.2d 41, 64 Ohio App. 501. 

Tex.Civ.App. Under certain cireum- 
stances, the holder of a vendor’s lien 
may rescind the sale without notice to 
debtor.—Slaughter v. Qualls, 149 S:W. 
2d 651, error granted. 


§ 359 

D.C.Wash. Where vendor has repeat- 
edly tolerated delay or default in pay- 
ments and has thereby induced vendee 
to reasonably believe that forfeiture 
will not be enforced without warning, 
vendor cannot without: warning assert 
a forfeiture |despite inclusion of provi- 
sion in contract that time is of the es- 
sence and that failure to assert a for- 
feiture shall not constitute a waiver.— 
In re Gunning, 38 F.Supp. 500, opinion 
supplemented 39 F.Supp. 706. 

Where vendor has acquiesced in de- 
fault of vendee, he must demand per- 
formance and afford vendee a reason- 
able opportunity’ to comply with de- 
mand before a _ forfeiture may be 
claimed.—In re Gunning, 38 F.Supp. 
ty opinion supplemented 39 F.Supp. 
7 


Cal.App. Where vendor has accepted 
payments after their due date, if he 
wishes thereafter to insist upon pune- 
tual payment, he must give purchaser 
reasonable notice thereof before at- 
tempting to declare forfeiture.—Sawyer 
v. Sterling Realty Co,, 107 P.2d 449. 

Where vendor had accepted delin- 
quent payments in the past, but long 
period of time had elapsed since any 
payment had been made, and purchas- 
ers were unable to make further pay- 
ments and so advised vendor, advising 
purchasers that forfeiture would be de- 


elared unles ) 

punctually would have 

act and was not necessary as ba 

forfeiture._Sawyer v. Sterling Rea 

CONN TOT Pad 449s har NEC) Malye tl ae 
Mo.App. A party acquiescing in or 


contract for sale of realty cannot de- 


to perform without notice.—Rice v. 
Griffith, 144 S.W.2d 837. - 

A vendor, tacitly consenting to post- 
ponement of payments by vendee of 
land, cannot deprive vendee of oppor- 
tunity to pay without warning, 
can vendee, acquiescing in and_ en- 
couraging delay in delivery of deed by 
vendor, summarily take away all op- 
portunity to deliver it, even where time 
is specifically made, or may become, of 
essence of contract.—Rice v. 
144 S.W.2d 837. 


'.. § 360 Piet s 
D.C.Wash. Notice by vendor of in- 


tention to forfeit contract must be defi- 
nite and specific—In re Gunning, 28 FP. 
Supp. 500, opinion supplemented 39 I. 
Supp. 706. Ae 
; § 387 


- Cal.App. A vendor’s continued ef- 
forts to collect installments from ven- 
dee under a contract for sale of a lot 


and forbearance to declare a forfeiture ~ 


did not constitute a “waiver” of for- 
feiture clause 


Homes vy. Peck, 113 P.2d 487. 


.. § 889 ; Shae 
Mont. Letters to purchaser, inquir- — 


ing as to purchaser’s intention to carry 
out terms of installment contract for 
sale of real estate and stating vendors’ 
intention to .take steps necessary for 
cancellation 


constitute a ‘cancellation’ of contract 
so as to terminate purchaser’s liabil- 
ity thereunder, where both vendors and 
purchaser after receipt of such letters 
continued to treat the contract as in 
full force.—Petitt v. F.° V. H. Collins 
Co., 113 P.2d 340. 4 ea 


04 i 
La.App. Evidence established that 
price of $150 for undivided -quarter in- 
terest in 21 acres of cultivable land 
and three acres of woodland was not 


less than half the true value of such © 


interest so as to authorize rescission of 
sale under statute. Rey.Civ.Code arts. 
POAT 2590.—Dick y. Lovell, 2 So.2d 


§ 418 

N.Y.Sup. In action to rescind con- 
tract for sale of dwelling house on 
ground of fraud and misrepresentation, 
purchaser could not recover damages 
consisting of expenditures by him for 
plumbing work, cellar drainer, gas- 
heater, insulation work, and motor for 


oil-burner, since such items were not 


expended in carrying out contract of | 


purchase.—Jackson v. Howard, 22 N.Y. 
S.2d 442, 174 Misc. 382. . 
§ 419 

Tex.Civ.App. Under contract for sale 
of realty Drona ae. that all money 
paid less reasonable rental value of 
property was to be refunded to vendee 
upon surrender and cancellation of con- 
tract, vendee seeking to terminate the 
contract due to vendor’s inability to 
convey good title could not recover 
for value of improvements or enhance- 
ment in value of property from  im- 
provements made by vendee.—Continen- 
tal Southland Savings & Loan Ass’n vy. 
142 S.W.2da 401. 

§ 421 

N.Y.Sup. In purchasers’ action to re- 
scind contract to purchase dwelling 
house, vendor was entitled to offset 
rental value of premises during pur- 
chasers’ period of occupancy against 
damages allowed purchasers.—Jackson 
ie Howard, 22 N.Y.S.2d 442, 174 Misc. 


; 8 425 
Ga. The maker of notes given for 
purchase of land of which maker holds 


Jones, 


undisturbed possession under a bond 


from vendor, conditioned to make to 


former a good title to land upon pay- 


consenting to delay in performance of 


prive other party of all opportunity 
TOM, hans 


Griffith, | 


in contract.—Hacienda 


if vendors did not hear — 
from purchaser within 10 days, did not | 


’ 8 407 
eee aae v. Bayda [1941] 3 Dom.L.. 


‘eh 


j 
4: 
Pe ot 


io 
he: 


i e is: a para- 
title against vendor 
ee vendor’s part, 
nt, or a nonresident, 


g arly. - 
- outstandin 
d proving frau 
r that he is insolve I 
t other facts which would authorize 
equitable interference with carrying 
out of contract as made, notwithstand- 
ing that during progress of litigation 
between vendor and maker of notes a 


receiver was appointed to take charge 
of land.—Warly y. Conn, 10 §.B.2d 177. 


190 Ga. 660. 
te) § 426 


ee Okl. The purchaser in a written con- 
tract for the sale of realty may main- 


Fa at, OF 
~ 


tain an action against the vendor to 


rescind the contract and for an ac- 
counting, where the vendor has violated 


\ 
Sy ek 


res 


aie 


the contract.—Leedy v. Ellis County 
Fair Ass’n, 110 aieesN S 


Tex.Civ.App. Where contract for 


sale of land has been. executed and 


IB: 


~ of actual ase 
_ possession or actual danger of eviction 


VE 
pits, 2 


ped 257, 


purchaser placed in possession thereof 
under deed with covenants of warranty 
purchaser is not entitled to rescin 
contract on mere ground of defect in 
vendor’s title because of outstanding 
title in another, in absence of showing 
disturbance of purchaser’s 


by holder of paramount title evincing 


intention to assert and enforce his 


rights.—Worthen v. Peoples Loan & 
Homestead Co., 150 S.W.2d 830. 

Where executor and administrator of 
estates of deceased owners of adjoin- 
ing lots contracted to convey one lot, 
with improvements thereon, to others, 
placed them in possession thereof, and 
conveyed other lot. to,one who filed dis- 
claimer of title to contested strip of 
land, extending beyond boundary line 


of. first lot,’ before rendition of judg- 
- ment reforming deeds and trust deed 


and foreclosing vendor’s and trust deed 
liens, purchasers of first lot had no 
right to rescind deeds, repudiate trust 
deed lien, or decline to pay install- 
ments due on note for purchase price. 
—Worthen v. Peoples Loan & ome- 
stead Co., 150 pee 830. 


my § 

Okl. A vendee may either rescind or 
affirm sale contract when he _learns 
that fraud has been perpetrated upon 
him by vendor, but when he elects to 
rescind; he must either plead or offer 
restoration of what he has received 
from vendor.~Young vy. Garrett, 105 


§ 465 : 

Okl.. In action on note given in 
consideration of execution and deliv- 
ery of deed, defended on ground of 
breach of warranty of title of the land 


conveyed, and consequent want of con- 


‘sideration, plaintiff was entitled to 


_. have his interest restored before de- 


fendants could rescind the contract.— 
Young v. pee Jee Pi2d °257. 


Mo.App. It was too late for purchas- 


er to rescind contract for sale of real- 


) 


? 


4 


me 


AS 
Sy tat 


ty after’ vendor tendered proper per- 
formance thereof.—Rice v. Griffith, 144 
S.W.2d 837. 

N.Y.Sup. An action by purchaser to 
rescind contract for sale of dwelling 
house on ground of fraud and misrep- 
resentation was not barred by ‘‘laches’’, 
where one week after discovery of fraud 
purchasers began action to recover 
damages, subsequent action for rescis- 
sion was begun a week after action to 
recover damages was discontinued, and 
where delay did not work a disadvan- 
tage or injury to vendor.—Jackson v. 
Howard, 22 N.Y.8S.2d 442, 174 Mise. 


382 
§ 481 

Mo.App. A party acquiescing in or 
consenting to delay in performance of 
contract for sale of realty cannot de- 
-prive other party of all opportunity 
to perform without notice.—Rice  y. 
Griffith, 144 S.W.2d . 837. 

A vendor, tacitly consenting to post- 
ponement of payments by. vendee of 
Jand, cannot deprive vendee of oppor- 
tunity, to pay without warning, nor 
ean vendee, acquiescing in and en- 


Py te 
to deliver 


essence of contract.—Rice v. Gri 
144 S.W.2d 837... fF ey Pied: 
Tex.Civ.App.. Where yendee for near- 
ly two years delayed demand for mar- 
ketable title and in the meantime recog- 
nized contract for the sale of realty by 
payment of installments, vendee could 
not without notice and affording rea- 
sonable opportunity to the vendor to 
present a good and marketable title 
declare, in effect, a forfeiture of the 
contract.—Continental Southland Savy- 
ings & Loan Asgss’n v. Jones, 142 S.W.2d 


: § 489 
N.Y.Sup. Where vendor did not dis- 
close to purchaser who purchased 
apartment building subject to existing 
tenancies, that vendor had made free 


_ rental concessions to one-third of all 


the tenants of apartments in building 
sold and purchaser immediately upon 
learning of the misrepresentation 
brought action to rescind, right to re- 
scission was not forfeited by -purchas- 
ers’ caring for the property and paying 
running charges as they accrued.— 
Windsor Residences v. 201 East 18th 
St. Corporation, 25 N.Y.S.2d 329. 

Va. In purchaser’s suit to rescind 
contract for purchase of realty, evidence 
was insufficient to sustain defense of 
“laches,” where it appeared that pur- 
chaser upon learning of misrepresenta- 
tions of vendor’s agent in regard to 
‘eondition of well upon property re- 
fused to make further payments, and 
that purchaser’s delay in bringing ac- 
tion to rescind was induced by prom- 
ises of agent to remedy the situation 
and reassurances that former represen- 
tations were true, since purchaser’s re- 
lying upon promises and assurances of 
‘agent was not a ‘‘waiver’” of the right 
to rescind.—McDaniel v. Hodges, 11 S. 
H.2d 623. + 

493 


§ 

Ark. In purchaser’s suit for rescis- 
sion of real estate contract, evidence 
established that fair rental value of 
property for ‘period purchaser was in 
possession thereof was not less than 
$10 per month.—MeWilliams v. Toups, 
150 S.W.2d 34. . 


Ga. In proceeding between vendor, 
who had given a bond for title, and 
purchaser, who had, given notes for 
purchase price, where purchaser claimed 
that vendor had misrepresented facts 
‘concerning title and that there was a 


- mutual agreement to rescind contract 


of purchase, that a contract, which was 
not a contract declared upon, recited 
that amount of interest due on a 
specified series of notes should be as- 
certained BE a certain party was not a 
valid objection to admitting such con- 
tract in evidence.—Barly v. Conn, 10 
S$.H.2d 177, 190 Ga. 660. 


Okl. A vendee may either rescind or 
affirm sale contract when he learns that 
fraud has been perpetrated upon him 
by vendor, but. when he elects to re- 
scind, he must either plead or offer 
restoration of what he has received 
ea saan raeat v. Garrett, 105 P, 
2d 4 


Okl. Petition to rescind a contract 
for the sale of realty is not defective 
for failure to allege tender of balance 
of purchase money and refusal there- 
of, where it is alleged that official ree- 
ords in office of county clerk show that 
vendor cannot convey a good and suf- 
ficient title as agreed in the contract. 
—Leedy v. Ellis County Fair Ass’n, 
110 P.2d 1099. 

Wa. In purchaser’s suit to rescind 
eontract for. purchase of realty, evi- 
dence was insufficient to sustain de- 
fense of “Jaches,’’. where it appeared 
that purchaser upon learning of mis- 
representations of vendor’s agent in 
regard to condition of well upon prop- 
erty refused to make further payments, 
and that purchaser’s delay in bringing 
action to rescind was induced by prom- 
ises of agent to remedy the situation 
and reassuranees that former represen- 
tations were true, since purchaser’s re- 
lying upon promises and assurances of 


away a 
even where time 


is specifically made, or may eevee oF 
, 


A.2d 830, 129 N.J.E 


aiver 
el v. Hodges, 
ont GB YBLey ios iain 
Ill, An executory agreement to sell — 
or convey realty required del eae 0 


purchaser of an unencumbered fee 
ple title unless a less estate, is 
fied in the agreement.—Toledo, P 
re on v. Brown, 31 N.B.2d 767, 
N.Y.Sup. There is an implied 
ranty in every contract for sale of. 
that vendor has good right ety 
which he assumes to sell, unless such — 
warranty is expressly’ excluded from — 
terms of the contract, but such implied 
warranty does not survive the delivery 
and acceptance of the deed.—Count 
ase a Warwick Properties, 2 


GoM say felon & 3 te 

N.J. Where contract for sale of 
ty contained provision that vendor 
title was not derived from adve 
“color of title possession’, and_ 
and his successors had enjoyed 
terrupted and undisputed possess 
under deed which had not conve 
marketable title for 33 years, th ; 
chaser was not required to accept tl 
deed, notwithstanding that the vendo 
may have had marketable title unde 
adverse possession statutes. N.J.S.i 
2:25-1 and 2.—Satchwell v., Warner, 
q. 384, affirmin, 


A.2d 527, 127 N.J.Hq. 544. . 

For 30 years’ possession to be 
tive under adverse p 
the possession must 
title created by those statutes 
“title by adverse possession” wi 
meaning of covenant in land con 
N.J.S.A. 2:24-12 and 18, 2:25-1 and 
—Satchwell v. Warner, 19 A.2d_ 
129 N.J.Eq. 384, affirming 14 A.2 
127 N.J.Eq. 544. , 


County, 107 P.2d 134. ares, 
Tex.Civ.App. Where contract — 
purchase of realty provided that 
vendor agreed to furnish an abst 
of title or title policy to the ree 
conveyed free and clear of all in 
brances except those mentioned i Ke 
tract, and that the vendee agreed t 
within 10 days after good and mar 
able title was presented to “imme Ni 
ly accept same and consummate this © 
contract,” acceptance of title by v 
was a “condition precedent” to a 
obligation on vendee’s part to consu 
mate the contract.—Continental Sou 
land Savings & Loan Ass’n v Jo 
142, S.W.2d 401. 2%. ‘ 
§ 526 VRS 
IlLApp. Specific enforcement of 
ty purchase contract would no 
granted to vendor notwithstanding 
croachment on adjoining lot by 
dows on the. property involve 
ground that vendors agreed on g 
furnish a policy» guaranteeing title, 
where officials of guaranty company. 
stated that policy did. not cover loss 
by reason of the encroachments, though 
guaranty company waived the objectio: 
three days after suit for specific per 
formance was filed.—Winters v. Polin, 
33 N.H.2d 497, 309 Ill:App. 458. : 
In suit by vendor for specific per-  — 
formance of purchase contract, suffi- 
ciency of title guaranty policy tendered 
by vendor was to be determined by 
date fixed by contract for closing the 
deal, and not some time subsequent to 
the filing of suit—Winters vy. Polin, 33 
N.H.2d 497, 309 Ill.App. 458. 
530 
App.D.c. As against vendor, pur- 
chaser is entitled to rely on an express 
undertaking to convey free from in- 
cumbrance and mere fact that a par- { 
ticular burden on the estate is of rec- 
ord will not as between the parties 
impute knowledge thereof to the pur- 
chaser, nor an intention on his part 
to accept the property subject to the 


§ 532 


Bente ener vy. Schwinn, Inc., 
113 F.2d 748. oe 


§ 
N.D. In vendor’s action against pur- 
rhasers for specific performance of a 
contract, plaintiffs seek relief on pure- 
ly equitable grounds, and in order to 
be entitled to such relief, they must 
show that they are ready, willing, and 
- able to perform the vendor’s part of 
the contract, which means that the 
plaintiffs must tender to the purchas- 
ers a marketable title by a conveyance 
containing the usual covenants, unless 
the contract provides otherrise—Funk 
_. y. Baird, 295 N-W.. 87. q 
Blas! § 534 
Ark, Title was not rendered unmer- 
- @hantable by provision in deed from 
municipal improvement district that 
grantee, his successors or assigns 
_ should pay all taxes then due, or there- 
; after to become due on the property, 
in view of stipulations showing that 
inclusion of provision was a mistake, 
particularly since such condition would 
be unenforceable because there is no 
_ ~-personal liability for taxes on real 
' property. Pope’s Dig. § 7317.—De- 
: woody v. Jones, 150 S.W.2d 208. 
_. Ark. Where testator devised one- 
i) third of his real estate to each of his 
ey) thxee children, and directed that none 


of his real estate should be divided or 
sold before year 1950, and, if either of 
_ the children should break or attempt to 
break the will, such child should be 
- disinherited, deed tendered by testa- 
 *tor’s children and widow, whom testa- 
tor married after executing will, would 
not convey ‘merchantable title’ for 
_ which contract of sale provided, and 
purchaser would not be required to 
- aecept the deed, since the children had 
not acquired fee-simple title. Pope’s 
Dig. § 14520.—Fleming y. Blount, 151 
S.W.2d 88. 
_ Del.Super. 
_ April 18, 1930, providing that posses- 
rae _ sion of premises should pass to vendees, 
did not preclude vendor from being 
able to convey a marketable fee-simple 
title by deed executed in 1939, where 
. final adjustment under agreement 
- should have been made in December, 
1930, vendor’s bill for specific perform- 
ance filed in July, 1931, was dismissed 
when one vendee objected to vendor’s 
title and asked that bill be dismissed, 
and possession either continuously re- 
mained in vendor or was reinvested in 
her at or before time of filing bill and 
thereafter remained in vendor until she 
executed deed in 1939.—Culver vy. El- 
» oliott, 15 A.2d 423. 
--—s«TLL.App. As affecting right to enforce 
specific performance, a person cannot 
«be compelled against his wishes to buy 
» a lawsuit.—Winters v. Polin, 33 N.H.2d 
497, 309 Ill.App. 458. 
Kan. The title to realty need not be 
had in fact to render it ‘‘nonmerchant- 
able’ or “unmarketable”, but it is suf- 
ficient if an ordinarily prudent man 
with knowledge of facts and aware of 
legal questions involved would not ac- 
“cept it in ordinary course of business.— 
IK aes v. Graff, 109 P.2d 202, 152 Kan. 
209. 

Md. The existence of restrictive cov- 
enants upon the use of land, which 
were no longer enforceable, would not 
warrant purchaser of land in refusing 
to perform contract of sale.—Whit- 
marsh v. Richmond, 20 A.2d 161. 

N.J.Ch. A titie may be such that the 
titleholder would likely prevail in an 
action of ejectment or in a suit to quiet 
title, and yet the title may be an 

“unmarketable title’.—Webster-Art & 

Building & Loan Ass’n vy, 
: it nom 15 A.2d 890, 128 N.J.Rq. 


A title is not a “marketable title’, 
where there is doubt concerning either 
the facts or the law on which it is 
founded.—Webster-Art & Strength 
Building & Loan Ass’n v. Armondo, 15 
A.2d 890, 128 N.J.Eq. 219. 

Title may depend on matter in pais 
and still be ‘‘marketable title’.—Web- 
ster-Art & Strength Building & Loan 


An agreement of sale of 


Strength 


Ass’n y. Armondo, 15 A.2d 890, 128 
N.J.Eq. 219. 
N.Y.App.Div. Where grantor, who 


owned no other property near the par- 


é4 , ‘ yh 


ery) ter 
ey 


VEN 


the effect that ‘remainder of our prop- 
erty will not be sold in plottages of 
less than 100 feet?” and that $15,000 


would be minimum price of dwellings 


to be erected thereon, the attempted re- 
striction was void and did not render 
grantee’s title ‘unmarketable’’.—Lar- 
peg Realty Corporation v. McGrath, 28 
N.Y.S.2d 858, 262 App.Div. 904. 

N.Y.Sup. Purchaser was. justified in 
rejecting title to realty on ground that 
the realty was occupied by a_ tenant 
at the time of the closing of title, not- 
withstanding that tenant’s president, 
who was a disinterested witness, tes- 
tified that purchaser’s. president in- 
formed him that the tenant could re- 
main on the premises until contrary 
notice from the purchaser, and that 
tenant would have complied with ven- 
dor’s notice to vacate but for the as- 
surances of the purchaser’s president. 
—Randolph Properties v. Crane, 28 N. 
Y.S.2d 814, 

Pa.Com.Pl. On a case stated to de- 
termine the marketability of the title 
to certain property, the record indi- 
eated: that there are no deeds re- 
corded conveying title to the property 
from 1853 to 1919, and certain of 
these deeds are missing; that deeds to 
the other half of the tract from which 
this property was taken recite as ad- 
joiners the same persons recited as 
owners of the title to this property; 
that from 1919 to date, a period of 
21% years, the recorded title is com- 
plete; and that the plaintiff’s title goes 
back to July 10, 1869 or a period of 
71 years, without any question having 
been raised concerning this title until 
the present proceeding. Held, that 
since the plaintiff has shown a record- 
ed title to the premises for 21% years, 
and for 50 additional years though the 
deeds and assignments are not re- 
corded, she has a good and marketable 
title in fee simple.—Holtzman y. Beth- 
ell, 50 Dauph. 72. 

Pa.Com.Pi. Testator willed property 
to wife for her life and afterward to be 
distributed “to my legal heirs, to her 
desire and wish.’’ Subsequently, desir- 
ing to speed distribution, the children 
conveyed their title to all real estate so 
involved to the widow, in order that 
she might sell. Question of widow’s 
power to convey title. Held, powers to 
be exercised at donee’s death not re- 
stricted to the wilh alone, and they may 
be exercised by deed where no prohibi- 
tion in the instrument disposing the 
property otherwise. Choosing not to 
wait until death of. donee and her dis- 
posal by will among one or more or all 
of the heirs but making absolute con- 
veyance of property to donee herself, 
not commendable, but such may be 
done. Deed to donee by heirs ex- 
tinguishes donee’s power of appoint- 
ment under the will of decedent, and 
she may convey marketable title-—Pe- 
oe of McCawley, 35 Luz.L.Reg.Rep. 


§ 535 

Mass. To maintain bill for specific 
performance of agreement to purchase 
land, plaintiff must show that title ten- 
dered by him to defendant is good be- 
yond “reasonable doubt”, that is, a 
considerable, rational doubt such as 
would cause a prudent man to pause 
and hesitate before investing his mon- 
ey.—Mahoney v. Nollman, 35 N.H.2d 
265, 309 Mass, 522. 

An equity court will not compel a 
person agreeing to purchase land to 
accept a title so doubtful that it may 
be exposed to litigation—Mahoney y. 
Neuman: 35 N.H.2d 265, 309 Mass. 


§ 536 
_il.App. A title, to be a ‘marketable 
title’, must not be subject to a reason- 
able probability of litigation —KFarmers 
& Merchants Bank of Vandalia v. Hol- 
land, 32 N.H.2d 987, 309 Ill.App. 193. 
§ 539 
Ky. An unrecorded deed is not good 
as against a purchaser for value with- 
out notice or against subsequent credi- 
tors, or antecedent creditors who before 
recording of the deed have secured 


some equity in the proper 
496.—Noble vy. Hubbard, 
775, 286 Ky. 100. sh (TOR Te 
‘Mont. In absence of provision i 
eontract to contrary, a “good title” or 
“good and merchantable title’ within 
meaning of contract of sale generally 
means such a title fairly deducible of 
record; and, as a general rule, a title 
is not considered good and marketable * 
where it rests in parol or is a material- 
ly defective record title which can be ~ 
cured only by a resort to parol or ex- 
trinsic evidence, and about which wit- 
nesses might disagree, or which, by 
lapse of time, death, or some. other 
cause, may not be available in the, fu- 
ture when needed, such as ex parte af- 
fidavits or writings not subject to reg- 
pe ea cB v. Montforton, 113 P. 
2d ts 


8 542 4 

N.J.Ch. Where contract for sale of 
realty contained provision that. vendor’s 
title was not derived from adverse or | 
“color of title possession”, and vendor 
and his successors had enjoyed unin- 
terrupted and undisputed possession 
under deed which had not conveyed . 
marketable title, for 33 years, the pur- | 
chaser was not required to accept the 
deed, notwithstanding that the vendor 
may have had marketable title under 
adverse possession statutes. N.J.S.A. 
2:25-1 and 2.—Satchwell v. Warner, 14 
A,2d 527, 127 N.J.Eq. 544, | 

For 30 years’ possession to be ef- 
fective under adverse possession stat- 
utes, the possession must be adverse, 
yet title created by those statutes is 
not ‘title by adverse possession” with- 
in meaning of covenant in land con- 
tract. N.J.S.A. 2:24-12 and 13, 2:25-1 
and 2.—Satchwell v. Warner, 14 A2d 
527, 127 N.J.Hq. 544. 

§ 543 

Ark. Where defendant at time of 
sale of lots did not have good title to 
one of lots, but acquired good title by 
seven years’ adverse possession before 
any objection was raised by purchaser, 
the purchaser, who had not complied 
with contract, was not entitled to 
rescission of contract requiring convey- 
ance by a good and sufficient warranty . 


‘deed upon purchaser’s compliance with 


contract.—McWilliams v. Toups, 150 S. 
W.2d 34. 

Pa.Com.Pl. Title to real estate based 
on more than 50 years of uninter- 
rupted adverse possession is market- 
able—Holtzman vy. Bethell, 50 Dauph. 
72. 


_ § 550 

Tex.Civ.App. The fact that certain 
deeds appearing in abstract furnished 
to prospective purchaser by vendors did 
not show documentary stamps on cer- 
tain deeds appearing in abstract, did 
not impair the marketability of the 
title so as to entitle the prospective 
purchaser to recover earnest money 
paid under a contract to purchase real- 
Ly eeeuees v. Maverick, 146 S.W.2d 


§ 563 . 

Kan. In suit to compel specific per- 
formance of contract to purchase realty, 
record showing that all persons inter- 
ested in will involving same realty had 
not been made parties to action to con- 
strue will, disclosed that title to the 
realty was sufficiently doubtful to impel 
a reasonably prudent man familiar with 
facts to reject it in ordinary course of 
business, precluding specific perform- 
ance.—Ayers v. Graff, 109 P.2d 202, 153 
Kan. 209. 

Ky. Where testatrix provided that 
property should be kept invested in 
real estate until daughter was 60 years 
old and the income was to be divided 
equally between husband and daugh- 
ter and that on husband's death “it is 
all to go to” daughter, after death of 
the husband duughter had right to 
enforce specific performance of a con- 
tract for sale of realty, so devised, not- 
withstanding that she was not 60 years 
old, since, on death of the husband, 
daughter, irrespective of her age, ac- 
quired ‘fee-simple’’ title which she 
could convey by deed. Ky.St. § 2342.— 
Clay v. McNabb, 151 S.W.2d 1027, 286 
Ky. 761. 


could not convey 
_ Barrett v. McMannis, 110 P.2d 774, 153 
Kan, 420. K 


88 
N.Y.City Ct. A purchaser of an apart- 
ment house located in a residential zone 
_ was. justified in rejecting deed because 
title was incumbered by a restrictive 
covenant prohibiting erection on prem- 
ises of any brewery, distillery, sugar 
house foundry, blacksmith shop, slaugh- 
ter house, livery or cow stable, soap, 
candle, vitriol, glue, ink, turpentine or 
leather factory, or any other dangerous, 
noxious, or offensive establishment, 
since purchaser had right to take into 
account remote possibilities.—Tenny Bs- 
tates v. Safan Realty Corporation, 21 
N.Y.S.2d 554, 174 Misc. 675. 
Tex.Civ.App. Prospective purchaser 
of realty for use for business purposes 
was not bound to accept from vendors 
a title burdened with doubts, growing 
out of restrictions against business uses 
in the subdivision, and it was not suf- 
ficient that under all the circumstances 
vendors would be bound to win a suit 
, brought against them to enforce those 
restrictions or for damages for their 
breach, since a title dependent. on ques- 
tion whether certain acts, conduct, or 
admissions amount to an estoppel in 
pais is ‘‘unmarketable’.—Spencer v. 
Maverick, 146 S.W.2d $819. 
‘In. action by prospective purchaser 
against vendors to recover earnest mon- 
ey paid under contract.to purchase lots, 
j on ground that there were restrictions 
* against using lots for business pur- 
poses, it was no defense that city had 
formally adopted a zoning ordinance 
expressly designating the lots as_busi- 
ness property and expressly authoriz- 
ing their use as business property, 
where the restrictions against business 
use antedated the ordinances, since 
power of city to zone could not override 
restrictive covenants in existence at 
time zoning ordinance was -passed.— 
Spencer v. Maverick, 146 S.W.2d 819. 


§ 600 

N.Y.App.Diy. Purchaser was entitled 
to a return of down payment made to 
vendor on account of purchase price of 
realty and for amount expended for 
title search, on showing that telephone 
poles and wires used by United States 
Coast Guard were located on the realty, 
notwithstanding purchaser’s knowledge 
of existence of poles and wires before 
contract for purchase was signed, since 
purchaser was entitled to receive a 
title free from probable claim by an- 
other, and if he accepted a deed and 
sought to remove the poles and wires, 
he might become involved in litiga- 
tion.—Clark v. Riverhead Say. Bank, 
23 N.Y.S.2d 808, 260 App.Div. 

Pa.Com.Pl. The plotting of a right 
of way on a recorded plan of lots cer- 
tainly is one way to cast a doubt on 
the marketability of the tract which 
that right of way crosses. This ease- 
ment (whether used or unused) makes 
the title doubtful, and every title is 
doubtful which invites or exposes the 
party holding it to litigation.—Zaroda 
vy. Portman, 88 P.L.J. 621. 

Tex.Civ.App. In action by prospec- 
tive purchaser against vendors to re- 
eover earnest money paid under. con- 
tract to purchase two lots, conclusion 
that easement executed by vendors to 
gas company to connect and maintain 
gas meters located on one of the lots 
with gas supply pipes with the right 
to enter to read meters and repair them 
and gas supply pipes, impaired market 
value, was authorized where easement 
was stipulated to be binding on gran- 
jor’s assigns and to be a covenant 


‘for sale of realty, 


1022,° 


0 
lot.—Spencer 
819. 


Ohio App. fom who contracted for 
the purchase of realty, on condition 
that “clear title’ thereto was furnished, 
was not obliged to perform the con- 
tract, where the realty was subject to 
easements for driveway purposes and a 
complicated set of restrictions.—Frank 
hae ate 29 N.H.2d 41, 64 Ohio App. 


§ 618 

Mass.. In suit for specific perform- 
ance of agreement to purchase realty, 
defendant’s objection, that plaintiff did 
not have good title because land was 
subject to liens for unpaid legacies for 
religious or pious uses in will under 
residuary clause of which plaintiff de- 
rived title thereto, could not be ob- 
viated on ground that attorney general 
was the only person legally interested 
in enforcing terms of such legacies, 
Since defendant was entitled to assume 
that. attorney general would perform 
his duty in that respect. G.L.(Ter. 
Ed.) c. 12, § 8—Mahoney v.. Nollman, 
35 N.H.2d 265, Mass. 522. 


636 

Il.App. Where bay windows on 
building encroached on adjacent lot 9.32 
inches and 4.08 inches, respectively, 
such encroachments were substantial, 
not trivial and seriously affected mar- 
ketability of the title, precluding ven- 
dor of the realty from enforcing spe- 
cific performance of purchase contract. 
—Winters vy. Polin, 33 N.H.2d 497, 309 
IlLApp. 458. 

Where owner of lot contracted to 
purchase adjoining lot, not knowing 
that bay windows on adjoining lot 
encroached on her lot, there was- no 
“merger” of her ownership of the two 
lots, and hence the encroachments were 
a bar to enforcement of specific per- 
formance by vendor.—Winters v, Polin, 
33 N.E.2d 497,309 Ill.App. 458. 

64, 


5 

N.J.Ch. The existence of a mortgage 
encumbrance and judgment liens on the 
realty of a vendor would not excuse 
performance of an agreement to convey, 
where the purchaser tendered himself 
willing to take title subject to the mort- 
gage encumbrance and judgment liens 
with an abatement of the purchase 
price equal to the amount of such en- 
cumbrance and liens.—Johnson_ y. 
Bates, 15 A.2d 642, 128 N.J.Eq. 183. 

Tex.Civ.App. Where vendee agreed 
within 10 days after good and market- 
able title was presented immediately 
to accept it and consummate contract 
and contract pro- 
vided that if vendor failed to furnish 
marketable title all money paid less 
reasonable rental value of property was 
to be refunded to vendee upon sur- 
render of contract, vendee by entering 
upon property, expending money for 
improvements, and paying 19 monthly 
installments of the purchase price with- 
out demanding an abstract of title or 
title policy, acquired an “equitable 
title’ to the land by implied acceptance 
of vendor’s title, thereby effecting con- 
summation of contract, and vendee 
could not terminate contract and re- 
cover money expended for improve- 
ments and _ installments.—Continental 
Southland Savings & Loan Ass’n vy. 
Jones, 142 S.W.2d 401. 

§ 652 

Colo. Where property sold was sub- 
ject to two blanket deeds of trust, and 
vendor’s testimony in action on earnest 
money check to effect that incumbrances 
would be released when sale was com- 
pleted was not contracted, and pur- 
chaser refused to proceed with trans- 
action for reasons unconnected with 
condition of title, vendor was under no 
obligation to go through with useless 
performance of securing releases of 
trust deeds, and vendor’s replication 
that he was at all times ready, willing 
and able to convey on terms of pur- 
chaser’s offer was sustained.—Garba- 
rino y. Union Savings & Loan Ass’n, 
109 P.2d 638, 132 A.L.R. 1480. 


contends that it is subject to liens 
unpaid legacies to deceased legatees 
religious or pious uses, so that | 
isee cannot convey good title the 
should seek appointment of erustce! 
court to effectuate testatrix’ contr 
purpose rather than perfect ti 
taking out administration on 
legatees’ estates and obtaining rele 
from their heirs or personal represents 
tives.—Mahoney y. Nollman, 3 
265, 309 Mass, 522. Pe 
Mont. Although affidavit, placed 
abstract of title of city lots t 
defects in record title, might b 
suasive of facts sought to be es 
lished by it, it had no conclusive eff: 
—Story v. Montforton, 113 P.2d 507 
_ Where parties, upon purchasers 
jecting to title of city lots as disclos 
by abstract of title, entered into : 
agreement whereby vendors were to d 
liver to purchasers a warranty dee 
on payment of $1,850 instead of agre 
price of $2,000 and abstract was fo | 
continued to show a “good, clear rec- 
ord title’ to lot, and that, when 
stract showed such things, then p 
chasers were to pay additional $150. 
the securing of an affidavit for 
pose of curing defects was insuffi 
to show a “good, clear record tit 
within meaning of agreement, so as 
require purchasers to pay add 
Be ee v. Montforton, 113 


time to have deed and abstract 
pared and to procure a release of 
gage, and vendee could not 
their rights before such reasonable 
had expired by instituting suit 
repayment of money paid by v 
under the contract.—Kolling v. Mar 
33 N.W.2d. 808. a 
Utah. Under land contract callin; 
for deferred payments and delivery of 
deed at time of final payment, marke 
able title in vendor at time he is 
quired to deliver deed is suflficient.— 
Naylor v. Jolley, 111 P.2d 142, 
§ 656 © om 
Mo.App. Though time for perfo: 
ance of contract for sale of realty i 
essence thereof, such time may _ be 
waived by party entitled to insist _on 
it.—Rice v. Griffith, 144 S.W.2d 837. 
A default in failing to perform co 
tract for sale of realty at time speci 
fied may be waived by acts recogniz 
contract as subsisting, continuing 1 
gotiations, and permitting other party 
to expend money in reliance thereon 
—Rice v. Griffith, 144 S.W.2d 837. 
Where real estate purchaser’s at 
torney wrote vendors’ trustee a letter 
requesting another deed than defective 
deed tendered or adjustment fully com- ayo 
pensating purchaser, negotiations for 
adjustment were continued until good ~ 
deed was tendered, and purchaser did — 
nothing toward rescission of contra 
before such time, vendor’s perfor 
ance of contract within time specified 
was waived, even if time was of es 
sence thereof.—Rice v. Griffith, 144 
W.2d 837 “a 
Where time for performance of ¢ 


00 
vw 
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661 7 ' 
Mass. In suit for specific perform- 
ance of contract to purchase land, to oO 
which defendant alleged that plaintiff + 
did not have good title because land . 
was subject to liens for unpaid legacies | ‘ 
given by will under residuary clause of 
which plaintiff derived title, plaintiff’s 
offer to furnish defendant satisfactory . 
bond to save him harmless from claims fy 
against land for payment of such lega- 
cies cannot avail plaintiff—Mahoney vy. 
Nollman, 35 N.H.2d 265, 309 Mass. 522. 
§ 671 
D.C.D.C. A vendor’s tender of deed 
to purchaser is unnecessary where pur- 
chaser announces his unwillingness to 


eet 1 . ; 
$ 671 ; ce 

perform on a ground untenable in law 
and the vendor has certain means of 
procuring that which he contracted to 
- deliver.—Decatur Corporation v. Fried- 
man, 39 F.Supp. 692. 
RI, A provision in contract for pur- 
chase of realty that the $100 binder 
- money paid by purchaser should be re- 
tained by vendor, but if vendor should 
be unable to make conveyance as stipu- 
lated, the binder should be returned 
and all obligations should cease, did 
not mean that the $100 was merely a 
' penalty which yendor could retain on 
- purchaser’s default without in any way 
affecting purchaser’s rights under con- 
tract, but the provision was_ alterna- 
tive in character and provided for the 
ermination of the contract if, for 


i 


ation, through agent, that vendor 
uld ‘help purchaser in financing the 
urchase.—Gilman vy. Murphy, 21 A.2d 


: § 683 : 
a Ind.App. “Tender” as applied to 
mutual and concurrent promises in a 
contract for sale of real property has 
not the same connotation as when used 
in an offer to pay an ordinary debt 
due in money, the tender required of 
f dor being the readiness, willing- 
, and ability to perform his obli- 
with notice to that effect to 
the vendee.—Kolling y. Martin, 33 N. 
E.2d 808. © 
In action for repayment of money had 
‘and received by vendors under con- 
‘tract for sale of land, tender of deed 
was not ineffectual because made after 
“suit was begun,—Kolling v. Martin, 33 
E.2d 808. 
A “valid tender” is a “legally suffi- 
cient tender,’ and a legally sufficient 
tender is a tender that is made under 
i i conditions and circumstances that ful- 
fill obligations assumed by vendors in 
heir contracts for sale of land.—Koll- 
— ing v. Martin, 33 N.E.2d 808. 


=m § 689 
BI. Usually a purchaser of real es- 
tate, apart from statutory regulation, 
is entitled to delivery of deed at time 
when he pays purchase price—Canal 
St. Garage & Auto Servicing Co. v. Al- 
jen, 17 A.2d 850, reargument denied 18 


2d 887. 
‘ § 694 


- OKI. In absence of evidence of mis- 
take, misrepresentation, or fraud, agree- 
ment to convey is discharged if the 
purchaser accepts the conveyance.— 
Herminghausen y. Pierce, 104 P.2d 


: . § 696 ’ 

N.D. In vendor’s action against pur- 
ehasers for specific performance of a 
contract, plaintiffs seek relief on pure- 
dy equitable grounds, and in order to 
be entitled to such relief, they must 

show that they are ready, willing, and 

able to perform the vendor’s part of 
the contract, which means that the 
plaintiffs must tender to the purchas- 
ers a marketable title by a convey- 
ance containing the usual covenants, 


—Funk v. Baird, 295 N.W. 87. 
_ A purchaser is entitled to a convey- 
ance which contains covenants of sei- 
sin, covenants of right to convey, cove- 
nants against incumbrances, covenants 
_ of quiet enjoyment, and, covenants of 
f oie warranty.—Funk v. Baird, 295 


§ 699 
Ind.App. Generally, the vendee in an 
executory contract for sale of land, 
with warranties of title, is entitled to 
deed of the vendor, and cannot be 
‘ compelled to accept that of a third 
4 ee nae y. Martin, 33 N.E.2d 


N.D. Where, by terms of executory 
contract, vendor agreed to convey the 
realty by warranty deed and abstract 


of title, but purchasers did not con- 
tract with vendor to take conveyance 
from vendor’s heirs ‘or assigns, ven- 


dor’s heirs could not, in aetion for spe- 
cific performance of contract; compel 
purchasers to accept their deeds after 


VENDOR AND 


i 4 vigtie \. Sig, ‘i 
death of vendor, since the covenants of. 


unJess the contract provides otherwise. . 


j t + 


the heirs would be entirely different 
from the covenants of the vendor.— 
Funk y. Baird, 295 N.W. 87. 

§ 700 


Ind.App. A purchaser is entitled to 
a deed describing the land as de- 
scribed in the contract of sale, but a 
purchaser and his vendor may make a 
mutual mistake in describing the land 
in the contract, and the description con- 
tained in the deed may be the proper 
one.—Kolling vy. Be 33 N.H.2d 808. 

‘03 


Ind.App. The vendee in a contract 
for sale of land may waive requirement 
that deed be signed by his vendor, since 
just as a purchaser may waive a tender 
by a vendor, so he may, by words or 
conduct, ‘‘waive’ objections to suffi- 
ciency of the tender.—Kolling v, Mar- 
tin, 33 N.E.2d 808, : 

In action for repayment of money 
had and _ received by vendors under 
contract for sale of land, where it ap- 
peared that prior to trial vendee had 
made no objections to form or contents 
of tendered deed and objection that 
deed was signed by a corporation in- 
stead of vendors was not made until 
deed was tendered into open court, 
permitting the deed to be tendered and 
permitting the deed to be read into 
evidence was not error, since under the 
eircumstances jury could have deter- 
mined that vendee had ‘‘waived” ob- 
jection that deed was not executed by 
vendors.—Kolling v. Martin, 33 N.H.2d 


808. 
§ 704 

Okl. In absence of fraud or mistake, 
the unconditional acceptance of a deed 
describing a lesser quantity of land 
than that agreed upon by parties in 
previous oral negotiations constitutes a 
compliance with an oral agreement to 


convey land.—Snider v. Montgomery, 
111 P.2ad 196! 2 
§ 716 
Neb. In garnishment proceedings, 


whereiu deceased’s brother and the ben- 
eficiary under deceased’s will both as- 
serted a claim to undisputed amount 
owing on real estate contract pro- 
viding that all payments due thereun- 
der at death of deceased should be 
paid to deceased’s brother, trial court 
prepenty assigned such amount to 
rother, where no actual or construc- 
tive fraud was shown, and brother’s 
right to such amount was clearly es- 
tablished.—Richards v. Gilmore’s Es- 
tate, 299 N.W. 365. 

8 717 S 

Cal.App. Purchasers of’ realty wer 
within their rights in refusing to make 
final payment to vendor, where vendor 
was unable to tender purchasers a good 
and sufficient deed in accordance with 
terms of contract.—Watson vy. Poore, 
106 P.2d 235. 

Or. A defaulting vendee may obtain 
equitable relief when he tenders entire 
purchase price or full compliance with 
his contractual obligations and there 
are some equitable considerations ex- 
cusing his apparent negligence.—Wil- 
liams v. Barbee, 106 P.2d 1033. 

Equitable relief is not available to 
defaulting vendee where there is any 
good ground to apprehend recurrence 
of his failure to perform contractual 


obligations.—Williams y. Barbee, 106 
P.2d 1033. 
§ 724 
Mo.App. Though time for perform- 


ance of contract for sale of realty is of 
essence thereof, such time may be 
waived by party entitled to insist on 
it.—Rice v. Griffith, 144 S.W.2d 837. 

A default in failing to perform con- 
tract for sale of realty at time speci- 
fied may be waived by acts recognizing 
contract as subsisting, continuing ne- 
gotiations, and permitting otHer par- 
ty to expend money in reliance there- 
on.—Rice v. Griffith, 144'S.W.2d: 837. 

Where time for performance of con- 
tract for sale of realty is waived or ex- 
tended to indefinite time, time ceases 
to be essential, unless made so by a 
proper notice.—Rice v. Griffith, 144 §, 
W.2d 8387. 

Mont. A stipulation in a contract of 
sale of realty making time of the es- 


‘quired installments of the price 


vendor to terminate the 
failure of the purchaser to p 


J Ly 
be waived by the vendor by the failure 
to exercise the option or by accepting a 
ayment after it is due—Thompson v. 


Or. Generally, vendors, continuing 
to recognize sale contract as bind- 
ing after purchaser’s default and ac-_ 
cepting purchase-money installments 
after times fixed by contract for pay- 
ment thereof, “waive” right to forfeit 
or terminate contract for such default, | 
but such rule is inapplicable in case of 
payments made to assignees of sellers 


ee Nat. Life Ins. Co., 105 P.2d M4 


of timber by persons to whom purchas- 


er and his assignee sold logs after dec- 
laration of forfeiture of timber contract. 
for default in performance. of purchas- 
er’s obligation to log specified quantity 
of timber during certain year.—wWil- 
liams v. Barbee, 106 P.2d 1033. ; 
Pa.Com.Pl. The claim of forfeiture 
under the contract for delay in pay- 
ments was not tenable since the de- 


fendant had continuously accepted pay-. . ~ 


ments which were in arrears.—Nuzum. 
v. McBurney, 21 Wash.-149) 0°)? Aa 
‘Utah. Where judgment debtor, pri- 
or to recovery of judgments by credi- 
tor, had contracted to buy land, from 
original owner, and after judgments 
were recovered debtor organized a cor- 
poration and conveyed his interest in 
land to corporation, and creditor there- 
after acquired title to land and rights 
in contract of sale from original own-, 
er’s assignee, and assignee’s interest 
had consisted merely of a right to be 
paid under contract of sale, that as- 
signee accepted payments from cor- 
poration did not bind assignee’s suc- 
cessors to a recognition of legality of 
organization of corporation, or “estop’’ 
creditor from asserting right to be paid 
under contract of sale and a lien on 
land as_ part of debtor’s assets.—Niel- | 
son v. Smith, 107 P.2d 158. a 
§ 757 


Ga.App. Where purchase of land was 


allegedly induced by misrepresentation — 
that .the land included a 2234-acre 
tract, the value of the land which pur- 
chaser acquired and the value of the 
land with the 22%4 acres included rath- | 
er than the separate value of the 2234. 


-acres was the measure of damages, as 


regards abatement.—Jones vi 
town Supply Co., 15 S.E.2d 268. 
63 


‘7 

Ala. Purchaser’s right to abatement 
of purchase price of land on ground 
of deficiency in size of premises and 
breach of vendor’s alleged promise to 
erect house thereon was barred. by 
“laches”, when such right was asserted 
for the first time in purchaser’s action 
against legal heirs and representatives 
of deceased vendor, which was not 
commenced until more than 19 years 
after purchaser was placed in posses- 
sion of premises by vendor under econ- 
tract to purchase and had continued in 
possession, thereafter making payments 
on purchase price from time to time.— 
Johnson vy. Delony, 1 So.2d 11. 

§ 765 ‘ 

Where contract to convey land 


Cedar- 


Fla. 


‘was pledged by vendor to third party 


as security for a loan and vendee paid 
the third party the amount due from 
vendor and received the pledged econ- 
tract, vendee was entitled to credit the 
sum paid to third party on purchase 
price of the land under the contract.— 
Cantrell v. Herring, 198 So. 206. i 
_ La.App. An agreement to purchase 
immovable property does not vest own- 
ership in the person agreeing to pur- 
chase nor divest the ownership of the 
vendor, and, consequently, when a per- 
son agreeing to purchase defaults in_ 
his contract, he holds the property 
without a title—Brown v. Weldon, 199 
So. 620. d icity 
Provision in contract for deed, in 
event of forfeiture or noncompliance on 
the part of the purchaser, that all 
moneys paid should be considered as 
a fair rental for use of the realty, 
was not inequitable especially where 
it does not appear that, amount paid 


a 


HS 


a lanc 
at “failure to pay a 

lent of either principal 

_ hereon when due shall at the election 

of the holder hereof, mature same, and 

it pial) at once become due and pay- 
able and subject to foreclosure’, the 
word “‘same’’ refers to the whole prin- 
cipal obligation with accrued interest, 
and hence the vendor was entitled to 
declare the entire purchase price pay- 
able on failure to pay the first of ten 
annual installments.—Holt v. Manley, 

Pa: 146 S.W.2d 773. 

* ‘ § 770 
¥ Ariz, Vendor and. purchaser may 
agree that purchaser’s assumption of 

_- existing mortgage on the property shall 

constitute a down payment pro tanto 
-on the purchase price——Reed v. Mc- 

: Laws; 110 P.2d 222. 

- In contract for sale and purchase of 
land, reference in contract to purchas- 
-er’s assumption of the mortgage as a 

_. “present payment’’ and the “remainder” 

‘a as not presently paid but deferred in- 

-  dieated that the agreement to pay the 

mortgage was intended and treated asa 

_ down payment and that there were no 

other payments than the deferred ones. 
—Reed y. cca oe P.2d 222. 


<a Ala.App. Where purchaser entered 
upon land under a bond for title 
_ whereby purchaser was to buy land 

and pay for it in installments, vendor 
_ sustained same relation to purchaser 
as a mortgagee to a mortgagor and 
-_---purchaser was a ‘“‘vendee”’ and not a 
“trespasser”? and became equitable own- 
er of land, and could not be convicted 
: of trespassing and cutting timber upon 
land, Code 1940, Tit. 14, § 427.—Grif- 
+ *fin'v. State, 2.'S0.2d_921, 

iin ¥ § 776 
Ga, “A vendee who acquires posses- 
_ . sion under a contract. to purchase can- 

'- not, while he remains in possession, 
- dispute the title of his yendor.—Ram- 
sey y. Kitchen, 15 8.B.2d 877. 


e 


r § 781 

Ark. The general rule that the pur- 
chaser under an executory contract 
_. cannot purchase an outstanding private 
Fa tétle and assert it as against his ven- 
dor, but may merely set off against the 
¢ : purchase price the money expended in 
. aequiring the outstanding title, was ap- 
plicable where one who had entered 
into a contract to purchase realty 
thereafter purchased the realty at a 
mortgage foreclosure sale, so as to ac- 
quire the outstanding title as well as 
the right under the contract to pur- 


x chase the equity of redemption.—Dow- 
2 dle v. Byrd, 147 S.W.2d 343. 
; § 784 


_  Ga.App. Where purchaser of realty 
'. . was entitled to possession of deed, the 
law would regard the deed as hav- 
ing been delivered to her when vendor 
sought to eject purchaser from the 
premises on ground that she was a 
mere holdover tenant.—Keith vy. McCol- 

lum, 11 S.E.2d 672. 
_ N.J.Ch. A contract to convey realty 
is prospective in its operation and does 
not, without special stipulation, confer 
rights of immediate occupancy in the 


vendee.—Rapine v. Harvey, 16 A.2d 
822, 128 N.J.Eq. 437. 

- 148 737, 

vay Ga.App. An agreement between 


payee and maker of note for purchase 
price of Jand that payee and his wife 
should have use of rooms occupied by 
them in house on land and half of barn 
thereon and be furnished firewood by 
maker so long as payee or his wife 
' lived gave them right to live on prop- 
erty during their lives and obtain fire- 
wood from maker without payment 
therefor, so that maker’s cross-action 
for rent and breach of contract in ac- 
tion on note by executor of deceased 


-payee’s will was demurrable, where 
wife was still living.—Cady v. Cady, 10 
S.H.2d 231. 

§ '792 


- Cal.App. Accruing rents, falling due 
after delivery of lessor’s deed, con- 
-veying leased realty to another, be- 


wt a at 


ents, issue profits 
such rents cannot be apport 
People v. List, 109 P.2d 376. 

Fila. The right to rent accruing after 
the transfer of the reversion by land- 
lord passes to the transferee, and the 
landlord has no right to maintain an 
action against the tenant to recover the 
rent, though the tenant has expressly 
covenanted or agread to pay rent to 
the landlord.—Gray y. Callahan, 197 
So. 396, 143 Pla. 673, 

The transferor of a reversion may, 
after the transfer, maintain an action 
on the lessee’s contract to pay rent, if 
the rent has fully accrued prior to 
the transfer, and he may in the trans- 
fer reserve the rent for part or all of 
the term granted by the lease, in which 
case he may sue the lessee on the con- 
tract the same as if there had been 
no transfer.—Gray y. Callahan, 197 So. 
396, 143 Fla. 673. 

Where deed from landlord to a 
grantee contained no_ reservation of 
rents accruing thereunder, it amounted 
to a relinquishment to the grantee by 
the landlord of his rights to subse- 
quently accruing rentals, and a sub- 
sequent conveyance of the reversion 
by the grantee to another had the same 
effect.—Gray v. Callahan, 197 So. 396, 
143 Fla. 673. \ 

If landlord had sufficient right or 
title to place tenant in lawful pos- 
session as his tenant, landlord’s con- 
veyance to another, and such other’s 
conveyance to a third party, without 
any reservations, amounted inter partes 
to a transfer of the reversion, and 
vested in the respective grantees, suc- 
cessively, the right to collect the rents, 
and hence’ it would not have availed 
tenant if he had been able to show 
that the former landlord had no title 
to begin with.—Gray y. Callahan, 197 
So. 396, 148 Fla. 673. 

Ohio. The right to rent follows the 
transfer of the reversion unless there 
is a reservation of rent.—Liberal Sav- 
ings Loan Co. v. Frankel Realty 
Co., 30 N.H.2d 1012, 1387 Ohio St. 489, 


_affirming 28 N.E.2d 367, 64 Ohio App. 


Ors 
A lessee was entitled to rentals that 
accrued under sublease while it re- 
tained its interest as lessee, but, when 
a transferee acquired from lessee all 
of its rights, transferee became enti- 
tled to rent accruing after transfer, 
and sublessee’s obligations under its 
sublease, including its obligations im- 
posed by the covenant to pay rent, 
were unaffected.—Liberal Savings & 
Loan Co. y. Frankel Realty Co., 30 N. 
H.2d 1012, 137 Ohio St. 489, affirming 
28 N.E.2d 367, 64 Ohio App. 97. 
§ 801 

Ark. Land purchase contract made 
in 1939 did not constitute the actual 
purchase and sale, but until payment 
of purchase money and delivery of 
deed in April 1940, after lien for taxes 
as between vendor and vendee had at- 
tached, was merely an executory con- 
tract which left vendor liable for the 
taxes, in absence of agreement as to 
their payment. Pope’s Dig. § 13770.— 
Tate v. Hllis, 147 S.W.2d 34. 


Pa.Com.Pl. The purchaser was not 
liable for taxes assessed for years prior 
to the date of the agreement under the 
elear terms of the contract.—Nuzum v. 
McBurney, 21 Wash. 149. 

§ 808 

Tex.Civ.App. Claim for improveinents 
made on home in contemplation of ulti- 
mate acquisition of the property would 
not defeat original purchase-money ob- 
ligation or the lien securing that obli- 
gation in absence of waiver or default 
by vendor, particularly where improve- 
ments were made before execution and 
delivery of deed and before comple- 
tion of negotiations between vendee and 
building and loan association which 
adyanced consideration erane: full cred- 
it to vendee for value of improvements. 
—De Busk vy. Jacksonville Building & 
Loan Ass’n, 147 S.W.2d 537, error dis- 
missed, judgment a ea 


Ga. Where purchaser goes into pos- 


tract for sale improvec 
d seller is able to convey, but where, | 


‘realty whi 
fore transfer of legal title is cons 
mated, improvements are, destroye 
fire without fault of either party, 
falls on purchaser as owner of eq 
ble title, and if property is insure 
seller, he holds insurance mone 
trustee for purchaser, subject, how 
to his own claims for any unpaid pu 
chase money plus insurance premiun 
—Bruce vy. Jennings, 10 S.H.2d 56, 


Ga. 618 z 
8. Sir 
Iowa. In action to set asi 
ment of land purchase contract, 


brought by assignor’s guardian, t le 
to the contract could not hay 
found to be in alleged assignees — 
the instrument itself, as introduced | 
evidence, showed that assignor’s sigi 
ture was never placed thereon, notw 
standing allegations in petition t. 
contract had 


tion and providing that agreement 
binding on parties, their heirs a 
signs, is assignable.-—Brookwoo 
yv. Jackson, 26 N.Y.S.2d 127, 2 
Div. 410, reversing 21 N.Y.8.24 


agreement that he would procure 
for mother and reconvey the 1 
her subject to security deed, co 
of the property by son to an 
violation of his oral agreement wi 
notice to the mother would be a 
against the mother and would not 
feat her equity in the land.—D 
Parham, 15 S8.H.2d 714. \y 
A purchaser of land ord 
acquires only his grantor’s rights, : 
terests, or title and, unless he sho 


—Hartel v. 2d 865, 
135 Tex. 600, reversing 116 S.W. 2 891. 
eee 


Mich. Where a vendor having 
tracted to convey land to a purcha 
conveys land to a third person sub; 
to contract, conveyance operates as 
“assignment” of contract between ve 
dor and purchaser, and grantee is e 
titled to purchase money outstandi 
on contract, although conveyance 
quitclaim deed, unless there is an agre 
ment to contrary, or unless purcha; 


value.—Mundy v. Mundy, 296 N. 
296 Mich. 578. r 


§ 887 ee 
C.C.A.La. A claim for trespass d % 
not pass to the purchaser of land, s ce : 
the claim is not a part of the land or 
an “appurtenance” thereof, but is “pe 
sonal property” of the vendor.—Lovel 
v. Dulae Cypress Co., 117 F.2d 1, 
firming 31 F.Supp. 919. 4 
D.C.Ky.. The cause of action for 
jury to real estate caused by a perm 
nent improvement on adjacent land a : 
es when the damage is first suffered 
and the owner of the property at th 
time becomes vested with the righ 
action.—Wise v. U. S., 38 F.Supp. 
Fla. That a lot owner in a munic ate 
pal subdivision acquired title to lots 
after State Road Department had e 
tered subdivision without consent 
lot owners therein and removed sid 
walk and builder’s sand while rebuild- | 
ing a highway did not preclude such 
owner from recovering compensation 
from department where owner acquired 
an assignment of any right of action— 
which his grantor might have had be- 
fore suit was brought and thereby be- 
came the ‘real party in interest.’— 
State Road Department v. Bender, 2 
So0.2d 298. ‘ 
§ 890 > 
Il.App. A complaint, which alleged ee 
that defendant, in accepting deed to 
realty, which plaintiffs had entered in- x, 
to contract to purchase, and on which 
plaintiffs were making payments, to- 
gether with assignment of contract, 
thereby agreed to perform contract, and 


$905 , 
that defendant thereafter breached con- 
tract by making a conveyance to a third 
party, was sufficient to state cause of 
action against defendant to recover en- 
tire amount paid by plaintiffs under 
contract, as against defendant’s conten- 
: tion that it was liable to return only 
money actually paid by plaintiffs to it. 
 Smith-Hurd Stats. c. 110, § 166(1-3).— 
Lyndon v. Trust Co. of Chicago, 34 N. 
H.2d 744, 310 Ill.Ann. 540. 
eiige § 905 
‘La.App. An exception, “less part 
_ sold in the Subdivision known as Canal 
Street Subdivision”, in description of 
tract of land by adjudication thereof to 
state for taxes and redemption certifi- 
-eate subsequently issued in name of 
corporation to which land was assessed, 
was sufficient! to put anyone investigat- 
“ing such corporation’s title on notice 
that certain lots in such tract were 
sold by corporation before tax year 
and hence could not be included in 
tax sale of its property and conven- 
tional transfer thereof by it.—Andry v. 
aefains,).90.20 2s 
N.M. The responsibility for secur- 
g title of owner rests upon purchas- 
er, and he must, at his peril, secure 
title from one who has title to convey, 
and owner whose title is of record is 
not required to stand guard over it, 
or protect the unwary against buy- 
ing a spurious title, unless duty so 
demands.—Mosley v. Magnolia Petrole- 
um Co., 114 P.2d 740, 45 N.M.. 230. 
The application of the doctrine of 
‘Hona fide purchasers for value’ 
“without notice is limited to those who 
purchase the legal title to property 
without notice of outstanding equities, 
or knowledge of facts that charge them 
ing with such notice, and it has no ap- 
ication to one who has no semblance 
of title—Mosley v. Magnolia Petroleum 
Y Co. 114 P.2d 740, 45 N.M. 230. 
Where deed conveying mineral rights 
n land was fraudulently obtained from 
sserow holder without complying with 
escrow agreement and was materially 
altered by changing name of grantee, 
parties taking a conveyance from gran- 
tee were not “bona fide purchasers for 
 yalue”’.—Mosley v. Magnolia Petroleum 
Co!, 114 P.2d 740, 45 N.M. 230. 
 Tex.Civ.App. The doctrine of ‘‘in- 
-nocent purchaser’ requires good faith 
as well as the payment of a valuable 
consideration ‘and absence of notice.— 
Slaughter v. Qualls, 149 S.W.2d 651, 
5 error granted. 
ment, § 916 


 Tex.Civ.App. Whether a conveyance 
is a ‘“‘quitclaim deed” depends on in- 
tent of parties as that intent appears 
from language of instrument itself, 
and if deed purports to convey only 
right, title and interest in land, as dis- 
tinguished from land itself, it is a 
 “quitelaim deed” and will not sustain 
defense of innocent purchaser, but if 
it was intention to convey land itself, 
then deed is not a “quitclaim deed” 


Be th >") 
tei 
5 ’ 


s 


ai although it may possess characteristics’ 


peculiar to such deeds and purchaser 
is entitled to protection of a. bona-fide 
purehaser.—Guthrie v. Gossett, 142 S. 
W.2d 410 


§ 930 

N.J.Ch. The release of grantor from 
liability on a mortgage on conveyed 
realty and assumption of mortgage 
debt by grantees in deed executed by 
grantor and grantor’s husband was a 
“valuable consideration” for deed, as 
regards whether grantees took land 
free from equities of grantor.—Klee y. 
Klee, 20 A.2d eae N.J.Eq. 31. 


§ 9 

La. Where acts of purchaser at tax 
sale, in issuing separate deeds to each 
of original co-owners to a definite one- 
half of tract, were properly registered 
in conveyance record, and purchaser of 
interest of one of co-owners took up 
note that such co-owner had given to 
+ purchaser at tax sale as a consideration 
for deed, purchaser of interest of co- 
owner was charged with notice of par- 
tition, by acts of co-owners in receiv- 
ing separate deeds, and obtained no 
greater rights in the land than those 
had by the co-owner whose interest he 
purchased.—Stone v. Jefferson, 200 So. 
461, 196 La. 1057, 
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Tex. An apparent conflict in de- 
scription of land covered by instrument 
of partition which disclosed on its face 
that it was a partition deed was sufli- 
cient to put subsequent purchaser on 
inquiry, and hence one whose title de- 
pended on such instrument could not 
be an “innocent purchaser’.—Houston 
Oil Co. of Texas v. Kirkindall, 145 S. 
W.2d 1074, affirming Humble Oil 
Refining Co. vy. Kirkindall, 119 S.W.2d 
7 


. 


§ 94 ie 
Tex.Civ.App. If a party claiming 
status of innocent purchaser against a 
prior unrecorded lien has knowledge of 
such facts as to puta person of ordi- 
nary prudence upon inquiry, which, if 
reasonably pursued, would disclose ex- 
istence of the unrecorded encumbrance, 
he will be charged with notice.—Rich- 
ardson v. Hughes, 146 S.W.2d 255, 
error dismissed, one eorrect. 
9. 


C.C.A.N.J. Where lease provided 
that trackage constructed by lessee on 
demised premises should be subject to 
removal by lessee at termination of 
lease, and contract under which prop- 
erty was conveyed by lessor to another 
stipulated against representations of 
rights in adjoining property of lessee 
but did not refer to rights of lessee in 
property of lessor, successors In 1In- 
terest of lessor were not charged by 
provision in contract with notice of 
the reservations of title in the lease,— 
Luria Bros. & Co. v. Central R. Co. of 


New Jersey, 113 F.2d 78. 
§ 955 
C.C.A.Tex. Where purchasers’ re- 


eeived deed to land, containing same 
incorrect reference to page on which 
grantor’s deed was recorded as con- 
tained in prior deed conveying interest 
in mineral rights in the land, the pur- 
chasers were charged with knowledge 
obtained when they examined their 
deed of record, that the description was 
a clerical error in both deeds, and the 
purchasers were not entitled to protec- 
tion as “innocent purchasers” in ab- 
sence of positive proof that they were 
in fact such.—Vaughn vy. Continental 
Royalty Co., 116 F.2d 72. : 

Tex.Civ.App. A purchaser is not only 
charged with notice of the contents of 
deeds in his chain of title, but, if the 
deeds contain anything that would put 
a prudent man on inquiry, he is charge- 
able with notice of whatever an inquiry 
would reveal.—Spencer v. Maverick, 146 
S.W.2d 819. 


§ 957. 

C.C.A.N.Y. Where covenant, under 
which railroad company undertook to 
eonstruct and maintain certain struc- 
tures providing for connection between 
building and company’s elevated station, 
provided for refund of payments made 
by building owner in event of discon- 
tinuance of the structures, and an un- 
recorded contract of sale contained res- 
ervation of refunding rights, a refer- 
ence in a deed of conveyance, that the 
property was subject to “unrecorded 
agreements affecting said real estate,’ 
was too uncertain to put subsequent 
purchaser on notice regarding the res- 
ervation of refunding rights.—165 
Broadway Bldg. v. City Investing Co., 
120 F.2d 813. 

An apt reference to an unrecorded 
instrument may place a later taker un- 
der the duty of imquiry.—165 Broad- 
way Bldg. v. City Investing Co., 120 
¥.2d 813. 


§ 962 

Tex.Civ.App. Where all conveyances 
of lots in a subdivision contained a re- 
striction against erection of houses for 
a contract price less than a stated sum, 
a prospective purchaser was charged 
with notice of the restriction as a gen- 
eral scheme.—Spencer v. Maverick, 146 
S.W.2d 819. 

A purchaser is chargeable with notice 
of all conditions, restrictions, excep- 
tions or reservations appearing in his 
chain of title, or concerning which he is 
put on inquiry, and when a purchaser 
has notice of the existence of restric- 
tions because they appear in the direct 
chain of title, he is chargeable with 
knowledge of the purpose for which 


the res 


‘estrictions w 
erick, 146 


Mav ee 


~s 


consideration may not be sufficient to 


deprive real estate purchaser of posi- | 


tion as ‘‘purchaser for value’, an offer 
by vendor to sell for grossly inade- 
quate price should place purchaser on 
guard and may require*that he make 
reasonable inquiry as to vendor’s title 
not disclosed by records, and purchas- 
er neglecting to prosecute such inquiry 
diligently may not be awarded stand- 
ing of “bona fide purchaser’’.—Rabbit 
v. Atkinson, 113 P.2d 14. 
§ 968 

C.C.A.Tex. Where mineral deed was 
recorded, 
land had “constructive notice’ of the 
deed and took title subject thereto.— 
Scott v. Cohen, 115 F.2d 704, affirming 
Cone v. Parish, 32 F.Supp. 412. 

D.C.La. In Louisiana, any one claim- 
ing any right in immovable property 
is protected against interference on 
part of a plaintiff asserting a right not 
of record. Rey.Civ.Code La. art. 2266. 
ee, v. Land Iny. Co., 39 F.Supp. 


Ga. The act of 1900, relating to 
bonds.for title and declaring that rec- 
ord shall be notice of interest and 
equity of holder of such bond in prop- 
erty therein described, still obtains. 
Laws 1900, p. 68.—Peterson v. Perry, 
14 8.B.2d 100, 191 Ga. 816. ; 

La.App. One dealing in real proper- 
ty transactions is bound by what ap- 
pears on the public conveyance records 
of the parish in which the property is 
situated.—Tate y. Ludeau, 3 So.2d 226. 

N.M. A landowner has no responsi- 
bility in revealing that recordéd in- 
struments purporting to convey title to 
his land are void, unless such respon- 
sibility is voluntarily assumed by him 
by acts or silence amounting in law 
to fraud, notwithstanding landowner’s 
superior knowledge of the title—Mos- 
ley v. Magnolia Petroleum Co,, 114 P 
2d'740, 45 N.M. 230. 

Generally, a landowner does not owe 
duty to the public, under penalty of 
losing his property, to protect them 
individually and collectively against 
hidden defects in record of deed pur- 
porting to convey landowner’s proper- 
ty, by the filing of suit, or otherwise 
giving record notice of landowner’s 
claim,—Mosle 
Co., 114 P.2d 740, 45 N.M. 230 

Tex. Purchasers of real estate are 
charged in law with ‘constructive no- 
tice’? of the actual knowledge they 
would have acquired if they had ex- 
amined the record relating .to title to 
the real estate-—Sherman y. Sipper, 152 
S.W.2d 319, reversing 129 S.W.2d 458. 

Tex.Civ.App. Where heirs of mother 
sought title and possession of lots 
claimed by purchaser at trustee’s sale 
who also claimed under a conveyance 
from a grantee of heirs’ mother, and 
it appeared that purchaser was an in- 
nocent purchaser of the property, con- 
veyance from grantee of the mother 
vested purchaser with title, irrespective 
of whether trustee’s sale under the 
deed of trust had been properly car- 
ried out.—James y. Davis, 150 S.W.2a 
326, error dismissed, judgment correct. 


- § 970 

Ga. The phrase “equity of the hold- 
er” within act of 1900 relating to bonds 
for title and declaring that record shall 
be notice of interest and equity of 
holder of such bond in property there- 
in described, refers to such equity as 
he derives from terms of the instru- 
ment and not to some other equity 
which he has _ in the property. Laws 
1900, p. 68.—Peterson y. Perry, 14 §, 
H.2d 100, 191 Ga. 816. 

The record of bond for title which 
put world on notice that if maker paid 
to landowner two notes maker would 
become the equitable owner of such 
title as owner had to land therein 
described could not be used by maker 
as basis for claim that under some 
other contract that he had with owner 
an equity arose as against another 
person Claiming title to the land in- 
volved under deed from the owner. 


.  § 967. A ot As 
Cal.App. While mere inadequacy of 


subsequent purchaser of the . 


v. Magnolia Petroleum 


AS 


a5 


‘ded deed is c 
structive notice of its contents to all 
persons claiming what is thereby con- 
veyed, under the same chain of title, 
but is not notice to other persons.— 
Fish v. Hast, 114 F.2d-177. : 

§ 975 | 
N.M. A deed recorded in a county 
other than that in which lands involved 
in’ suit to quiet title were situated was 
ineffective as constructive notice of any 
outstanding claim to part of the lands, 
—Christmas v. Cowden, 105 P.2d 484, 
44 N.M. 517. 

8 979 : 


NJ. An instrument affecting title to 
real estate is not ‘‘duly recorded” with- 


. 


_in meaning of statute, providing that 


_ recorded 


certain enumerated instruments when 
duly recorded constitute notiee to all” 
subsequent . judgment creditors, pur- 
chasers and mortgagees, unless such 
instrument is copied into the appro- 
priate record book. N.J.S.A. 46:16-1, 
46:17-2, 46:17-3.1, 46:17-4, 46:21-1.— 
Hadfield v. Hadfield, 17 A.2d 169, 128 
N.J.Eq. 510. : 
§ 981 


Ark. A mineral deed executed to in- 
nocent purchasers for full value by oc- 
eupant under recorded deed which ap- 
parently conveyed title to occupant 
would not be canceled on ground that 
title had been conveyed to _occupant’s 
deceased husband prior to deed to oc- 
cupant, where alleged deed to occu- 
pant’s husband had been lost and had 
never been recorded. Pope’s Dig. § 
eee vy. Texas Co., 147 S.W.2d 


N.Y.Sup. Under statute providing 
that conveyance not recorded is void as 
against any subsequent ‘‘purchaser’” in 
good faith and for valuable considera- 
tion, subsequent purchasers and mort- 
gagees are protected but not judgment 
ereditors, and a mortgage is a “‘con- 
veyance’”’ within statute. Real Proper- 
ty Law, § 291.—Blum v. Krampner, 28 
N.Y.S.2d 62, affirmed 27 N.Y.S.2d 1000, 
261 App.Div. 989, reargument denied 28 
N.Y.S.2d 707, 262 App.Div. 756. 


Wis. The statute providing that an 
unrecorded conveyance of real estate 
shall be void as against a subsequent 
bona fide purchaser whose conveyance 
is first duly recorded, excludes from its 
protection those who may ,purchase 
from strangers to the title, and those 
persons only are affected with notice 
who deal with or on credit of the title 
in line of which the recorded deed be- 
longs. St.1939, § 235.49.—Zimmer vy. 
Sundell, 296 N.W. 589, 237 Wis. 270. 

The statute providing that an un- 
conveyance of real estate 
shall be void as against a subsequent 
bona fide purchaser whose conveyance 
is first recorded is intended to protect 
one whose chain of title back to com- 
mon grantor is first recorded, and 
where quitclaim deed under which pur- 
chasers held was recorded before ‘deeds 
under which prior purchasers held but 
quitelaim deed in chain of title of the 
subsequent purchasers was not record- 
ed until later, the subsequent purchas- 
ers were not entitled to protection of 
the statute. St.1939, § 235.49.—Zim- 
mer v. Sundell, 296 N.W. 589, 237 Wis. 
270. ! 

See Carson v. McMahon [1940] 4 
Dom.L.R. 249. 


: § 986 

Miss. Where lessees of part of plan- 
tation obtained option to purchase part 
leased by assuming indebtedness evi- 
denced by two deeds of trust on entire 
plantation, and lessors’ deed to grantee 
of remaining part of plantation erro- 
neously recited that lessees had as- 
sumed entire indebtedness and that, if 
grantee should be required to pay any 
amount of indebtedness, lessees would 
refund amount so’paid, and thereafter 
lessees exercised option and agreed to 
pay lessors a sum by which outstand- 
ing indebtedness had been reduced, ad- 
ministrator of grantee whose funds 
brought about reduction of indebted- 
ness was not entitled to impress equi- 
table lien against lessees’ part on the- 


y ; § 992 ; 

Ark. The record of mortgage is no- 
tice of mortgage to subsequent pur- 
chaser of mortgaged land, and mere 
fact of his actual possession thereof 
under his purchase for statutory limi- 
tation period does not bar foreclosure 


of mortgage—Jimerson v. Reed, 150 
S.W.2d. 747, 
Ga, A land mortgage duly filed for 


record, but recorded in chattel mort- 
gage book, instead of book relating to 
instruments affecting realty, was not 
subject to cancellation on petition of 
one subsequently purchasing part of 
mortgaged land without actual notice 
of pee a) even if prudent inquiry 
an 
particularly to realty by purchaser’s 
attorney would not have disclosed rec- 
ord of mortgage. Code 1933, §§ 67- 
111, 67-2501.—Thomas v. Hudson, 10 
$.B.2d 396, 190 Ga. 622. 

Mich. A second mortgage duly re- 
corded was notice to purchasers of in- 
cumbered land that they took subject 
to any lien second mortgagee might 
have on the Jand regardless of whether 
they examined record. Comp.Laws 
1929, § 13300.—Piech v. Beaty, 299 N. 
W. 705, 298 Mich. 535. 

Tex.Civ.App. Purchaser of lot on 
which there was a recorded trust deed 
had at least ‘constructive notice’ of 
mortgage and took only legal title with 
right of possession, and when purchas- 
er assumed possession under the right, 
she acknowledged the mortgagee’s su- 
perior title with right of foreclosure 
of existing lien, and purchaser’s pos- 
session was not “adverse” to mortga- 
gee, and limitation under 10-year stat- 
ute could not begin to run in favor 
of purchaser against mortgagee so 
long as mortgagee’s acknowledged su- 
perior title was not lost by extinguish- 
ment of the mortgage lien. Vernon’s 
Ann.Civ.St. art. 5510.—Sanchez y. Der- 
teano, 148 S.W.2d 982. 

§ 996 

Cal.App. The mere fact that an in- 
strument has been recorded does not 
give constructive notice thereof unless 
there is some statute authorizing or 
permitting the instrument to be placed 
of record and at the same time making 
the effect of the recording constructive 
notice.—Dreifus v. Marx, 104 P.2d 1080. 

A notice of rescission, in which plain- 
tiff asserted that a recorded conveyance 
theretofore executed by plaintiff to de- 
fendant was of no force or effect, could 
be recorded under statute, as an 


strument affecting the title to real 


property’, and its effect was to declare ‘ 


to the world that plaintiff had by the 
delivery of a deed been defrauded or 
had failed to receive consideration for 
the deed, and that fact -was notice of 
the invalidity of the deed. Civ.Code, §§ 


1158, 1213, 1215—Dreifus vy. Marx, 
104 P.2d 1080. 

§ 997 
Fla. The recordation of void or 


forged deeds is insufficient to convey 
notice and affords no _ protection to 
elaimants thereunder.—Wright v. Block- 
er, 198 So. 88. f 

The mere recordation of a forged 
deed does not affect title to land since 
the recording statutes apply solely to 
genuine or lawful instruments.—Wright 
v. Blocker, 198 So. 88. 

N.M. Only valid instruments are au- 
thorized to be filed or recorded, of 
which purchasers are charged with no- 
tice, and, if a false or void instrument 
purporting upon its face to be a con- 
veyance is recorded, record, like the 
instrument, is void and does not pro- 
teet a purchaser.—Mosley v. Magnolia 
Petroleum Co., 114 P.2d 740, 45 N.M. 
230. 


§ 1011 
Ga. Where land was allegedly con- 
veyed by aged mother to son under 
oral agreement by son to procure loan 
for mother and to reconvey the land 
to mother subject to security deed, if 
possession of land was not yielded by 


er conveyed the ‘to. 


15 S.E.2d 714. » 


‘tice to all persons of all of the 


search of record books relating | 


lots at trustee’s sale also claimed 


bu “she_ 
and son wit 


with notice of the oral agreeme 

other son conveyed to | till another, 
granteees would take* subject t 
uities of the mother.—Day v. Pa 


Ill. Possession of real estate i 
pant’s rights therein, which cow 
ascertained on inquiry.—Frasier 
lay, 30 N.H.2d/'613,-37 5°00) iste 
.N.M. A purchaser of land tak 

his peril when inquiry from one in po 
Session, either the owner or anoth 
claiming under him, would disclose 4 
interest not’ of record.—Christmé 
Cowden, 105 P.2d 484, 44 N.M. 51 Bs 
_Pa.Super. Visible possession n 

tice of title sufficient to put purch 
from common source of title on noti 
and require inquiry upon their par 
Allison vy, Oligher, 14 A.2d 569, 14 
Super. 201, ah 
Where 


Tex.Civ.App. purchase 


purchaser and were so holding a 
time they filed suit to recover lo S, 2 
there was nothing to put purch 
on notice that deed from mother 
claimed to have been intended 
mortgage, heirs could not defeat 
of the purchaser on ground that 
session and claim constituted ‘“n 
to purchaser of any claims or. 
in the property which the heirs 
and that purchaser could have 
no title under deed from m 
grantee—James vy. Davis, 150 S. 
326, error dismissed, judgment co 

Tex.Civ.App. The sole office w 
possession performs in the matter 
“notice” is to put a person desiring 
purchase upon inquiry, and it has 
effect in determining what the inquir 
shall be or of whom it shall be 1 
—Goodrich v. Second Nat. f 


as_ 
a 


Ga.App. The possession of realty | 
son for about 25 years under a par 
gift from his mother, was ‘“‘notic 
the world of his claim and rig! 
Holton vy. Mercer, 15 S.H.2d 253. 

§ 1021 Ae 

Utah. Where defendant was in pos- 
session of premises as a tenant whe 
premises were purchssed by plaint 
plaintiffs were put on inquiry as 
status of defendant’s occupancy, and 
plaintiffs’ right to recover premises it 
action of unlawful detainer was n 
stronger than right of plaintiffs’ | 


gran 
tors.—Latses y. Nick Floor, Ine., 104 
P.2d 619. 

§ 1029 2 


Neb. Occupancy of property by bot 
husband and wife does not import no 


spouse when record title is in husb 
—Clements v. Doe N.W. 505. 
1038 


Tex. The rules applicable to an 
nocent purchaser may apply to a 
chaser who acquires land from one 
who holds under a partition deed, but 


if such purchaser takes with ‘notice, he — 


dall, 119 S.W.2d 731. a 
§ 1039 } ae: 
Filia. In vendee’s suit for specific per- — 
formance of contract to convey land, 
defendant who acquired from vendor 
portions of the land described in the 
contract with notice that vendee 
claimed the right to have conveyance 
of the land from vendor under the con- 
tract was bound by decree requiring 
conveyance to vendee by vendor and ~ 
canceling such defendant’s contract for 
purchase from vendor.—Cantrell v. Her- 
ring, 198 So. 206. : 
Ga. Where land was allegedly con- 
veyed by aged mother to son under 
oral agreement by son to procure loan 
for mother and to reconvey the land 
to mother subject to security deed, if 


hy “ 
ioe 


-_ possession of land was not yielded by 
- - mother, but she continued in posses- 


sion, and son without notice to mother 
conveyed the land to another son with 
notice of the oral agreement, and oth- 
er son conveyed to still another, the 
grantees would take subject to equities 
of the mother.—Day y. Parham, 15 S, 
' B.2da 714. 1 
Where land wag allegedly conveyed 
by mother to son under oral agree- 
ment by son to procure loan for moth- 
er and to reconvey the property to 
mother subject to security deed, a 
grandchild thereafter acquiring the 
property without the property ever hav- 
ing been reconveyed to mother, after 
death of the mother and after suit 
equity instituted by her adminis- 
rator, but with notice of the mother’s 

equities, would take subject to the equi- 
ties of her estate——Day v. Parham, 15 


atyit 


is purchaser. of 
perty who has actual notice of the 


charge of negligence if after weighing 
the possibilities or .probabilities of 
- ownership, he accepts a spurious title.— 
losley vy. Magnolia Petroleum Co., 114 
' P.2d 740, 45 N.M. 230. 

a here a prospective purchaser of 
P perty has knowledge that another 
-elaims title thereto under a recorded 
deed, he is conclusively charged not 
y with notice of the contents of 


its 
—Mosley v. Magnolia Petroleum 
' , 114 P.2d 740, 45 N.M. 2380. 
 Tex.Civ.App. Where grantee at time 
it took its conveyance to land had. con- 
structive notice of contract whereby its 
predecessor in title had agreed to con- 
vey portion of land to attorney in con- 
deration for services to be rendered in 
wsuit involving land, and that at- 
orney’s interest in land was in pay- 
+ ment of his professional services as 
ee pila lawyer, and where grantee had ac- 
tual notice that attorney was discharg- 
ng duties of his employment and that 
settlement of lawsuit constituted full 
ischarge of all duties owed by him, 
‘grantee bought land with ‘‘notice”’ that 
attorney had performed all duties im- 
posed upon him by éontract and took 
Jegal title subject to attorney’s eq- 
uitable title—Olive-Sternenberg Lum- 
er Co. v. Gordon, 143 S.W.2d 694, er- 


§ 1041 

Ark. Where purchaser acquired land 
with fuli notice of outstanding right 
of redemption, vendor could convey no 
better title than he possessed.—Killian 


2d 1085. 


1045 
Iowa. A bona fide purchaser can 
transfer a good title even to one who 
purchases with notice of equitable 
claims of others but such protection 
does not extend to one guilty of con- 
structive fraud even if he purchases 
from bona fide purchaser.—Koch y, 
paren State Bank of Kiron, 297 N.W. 


Neb. One purchasing land, with no- 
tice of prior unrecorded conveyance 
thereof, from innocent purchaser with- 
out such notice, is protected by his 
grantor’s bona _ fides.——Clements_ vy. 
Doak, 299 N.W. 505. 

_ Tex.Civ.App. If a second purchaser 
who has notice acquires title to land 
from a former purchaser who was with- 
out notice and in all respects a bona 
fide purchaser, the second purchaser 
succeeds to former purchaser’s rights 
-and is protected as former purchaser 
would have been.—Slaughter v. Qualls, 
149 S.W.2d 651, error granted, 

_ If title to land is held by a person 
who is affected with notice of infirmi- 
ties in title, and such person conveys 
land to a bona fide purchaser and 
afterwards takes a reconveyance to 
himself of the same title, all equities 
against him are revived and attach to 
title in his hands.—Slaughter v. Qualls, 
149 S.W.2d 651, error granted. 


Bees spas re ey 


nore it and be held immune from the’ 


y. Lincoln Nat. Life Ins. Co., 148 S.W.., 


vi §1048 

Ga. If a grantee sells and : 
realty to a third person who takes 
without notice of outstanding equity, 
the grantee’s ‘purchaser, as against 
original grantor, his personal repre- 
sentative, or heirs at law, will acquire 
legal title unaffected by such equity.— 
Hobbs v. Houston, 9 S.H.2d 749, 190 
Ga. 505. 

La. Mineral and royalty owners who 
acquired their rights on faith of public 
records after the recording of unitiza- 
tion agreement and division order, fix- 
ing interest of landowners, and min- 
eral and royalty owners were protected 
against claims of landowners that 
unitization agreement was_ invalid.— 
Brown vy. Sugar Creek Syndicate, 197 
So. 583, 195 La. 865. : 

La.App. A deed executed by record 
owner who acquired property at fore- 
closure sale brought by receiver of na- 
tional bank was sufficient to transfer 
the property legally to grantee without 
any action on part of comptroller of 
currency or federal court, in absence 
of public record showing any interest 
in the national bank, since the only 
transactions dealing with real estate 
which can affect third persons are 
those which are placed on the publie 
records and any private agreements 
between record owner and bank could 
not affect grantee-—Commercial Nat. 
Bank in Shreveport vy. Herrick, 3 So.2d 


449, 
§ 1049 

N.J.Ch. A grantee for valuable con- 
sideration and without notice takes 
free from prior existing equities.—Klee 
v. Klee, 20 A.2d 659, 180 N.J.Eq. 31. 

N.M. The. unauthorized change in 
the name of a grantee in deed, con- 
veying mineral rights, fraudulently ob- 
tained from escrow holder without 
complying with escrow agreement, con- 
stituted a “material alteration” of an 
undelivered deed,, and prevented the 
passing of good title to purchaser from 
grantee’ who lacked knowledge of in- 
validity of deed.—Mosley y. Magnolia 
Petroleum Co., 114 P.2@ 740, 45 N.M. 


230 
§ 1058 
Cal.App. In grantor’s suit against 
grantor’s daughter and daughter’s hus- 
band to set aside joint tenancy deeds 
where cross-complaint against grantor’s 
second wife, who was substituted as 
plaintiff after grantor’s death, to set 
aside grantor’s deed to second wife 
showed on its face that daughter and 
husband were holders of legal title to 
a half interest in property, as to such 
interest burden was upon. grantor’s 
second wife to plead and prove that 
she was a bona fide purchaser.—Pelleri- 
to v. Dragna, 105 P.2d 1011 
In grantor’s suit against grantor’s 
daughter and daughter’s husband to set 
aside joint tenancy deeds where cross- 
complaint against grantor’s second 
wife, who was substituted as plaintiff 
after grantor’s death, to set aside gran- 
tor’s deed to second wife showed on its 
face that second wife was holder of 
legal title as to a half interest in land, 
and that claim of daughter and hus- 
band thereto was of an equitable char- 
acter, burden of pleading and proof 
that daughter and husband were bona 
fide purchasers as to such interest was 
upon daughter and husband.—Pellerito 
v. Dragna, 105 P.2d 1011. 
§ 1062 
Ill, A purchaser is presumed to have 
purchased for value and in good faith. 
—Warford y. McQueen, 31 N.H.2d 599, 
375. Ill, 372. 
065 


§1 f 

Fla. In purchaser’s suit for specific 
performance of contract for sale of real- 
ty, evidence sufficiently established that 
defendants had notice of contract when 
they obtained deed from vendor to sup- 
port decree for purchaser.—Palm Beach 
Sash & Door Co. v. Rice, 1 So.2d 861. 

Ky. In suit to quiet title, where 
both parties claimed through a com- 
mon grantor and plaintiff, whose deed 
was not recorded at time of recording 
of deed to subsequent purchaser, al- 
leged that he had informed subsequent 
purchaser of his prior deed, evidence 
sustained finding that neither subse- 


conveys 


N.J.Ch. In wife’s suit \agains 
band and husband’s parents to § 
aside a deed executed by husband and 
wife conveying morteeee land to par- 
ents, who assumed wi 
mortgage, on ground that: husband 
misrepresented to wife that deed was 
a mortgage, evidence warranted con- 


clusion that parents were innocent pur- 


chasers for value and had title to — 
premises free of any possible equities 
of wife.—Klee v. Klee, 20 A.2d 659, 
130 N.J.Hq. 31. oe ; 
; § 1073 rans 5 
Mo.App. A “vendor’s lien” is not 
necessarily based on express agreement 
between purchaser and vendor of real- 
ty, but is an equitable security which 
arises from mere fact that purchaser 
has received from vendor legal title to 
realty for which he has not paid full 
consideration, and lien exists inde- 
pendently of any express agreement to 
that effect at time of conveyance or 


even of vendor’s intention then to claim 


it, no other security being given at 
time of sale——Causer v. Wilmoth,: 142 
S.W.2d 777. { Bahia 
Under contract for sale of realty, 
purchase price of which was to be paid 
in installments and under subsequent 
warranty deed, vendor by operation of 
equitable principle was entitled to ven- 
dor’s lien for unpaid purchase price 
unless vendor waived such lien. au-— 
ser v. Wilmoth, 142 S.W.2d° 777. 


§ 1075 
Mich. Generally, a court of equity 
will raise an implied vendor’s lien in 
favor of vendor who has conveyed his 
legal title without taking security for 
unpaid purchase price.—Paternoster v. 
ont Meaghen, 299 N.W. 80, 298 Mich. 


Where evidence established that part 
of purchase price of realty was not 
paid by the purchasers, vendor had 
an implied ‘“‘vendor’s lien’ for such. 
amount.—Paternoster v. Van Meaghen, 
299 N.W. 80, 298 Mich. 274. iv 


§ 1076 

Tex.Civ.App. Although notes execut- 
ed for purchase money of land and — 
vendor’s lien given to secure notes. are 
to be construed as one transaction, the 
notes themselves are better evidence of 
the consideration than recitals thereof 
in general terms found in ‘the deed.—. 
Wells v. Smith, 144 S.W.2d 430, error: 
dismissed, judgment correct. maps : 


§ 1078 * 

Tex.Civ.App. A general warranty 
deed reserving a vendor’s lien securing 
purchase money is executory as be- 
tween the vendor and vendee only in 
sense that naked title remains in the 
vendor to be automatically vested in 
vendee upon payment of purchase price, 
and in all other respects deed is an 
executed contract.—Patterson vy. Shell 
Petroleum Corporation, 143 
208, error dismissed, judgment correct. 

Where purchase money has been paid, 
the title of a vendee in a general war- 
ranty deed reserving a vendor’s lien 
becomes absolute without any action on 
part of vendor, and upon tender of 
purchase money into court, title of ven- 
dee becomes perfect.—Patterson v. Shell 
Petroleum Corporation, 143 S.W.2d 208. 
Error dismissed, judgment correct, 

Tex.Civ.App. A vendor who retains 
a lien upon land to secure a portion 
of the purchase price holds the su- 
perior title until deferred payments 
are discharged, but does not have any 


e’s liability on 


S.'W).2d ~ 


$ 


right to possession until’ maturity of - 


the indebtedness, and vendee has right 
to possession and an interest ‘greater 
than a mere right to acquire title — 
Miller v. Whittenburg, 144 S.W.2d 381. 
Hrror granted. ‘ 
Tex.Civ.App. Where vendor took 
purchaser’s notes and retained a ven- 
dor’s lien, he retained the superior 
title to the realty, and the purchaser 
had nothing but an executory contract 


of title until consideration was paid, — 


and the vendor had right to reseind or. 
disaffirm the contract.—Hudson y. Nor- 


bat 


. 


* 


_ band, 


-money 
ood, 147 S.W 
issed, Judgment co 


He ; LOSE fare ir 
- Ala.App. Where 


purchaser entered 
upon land under a bond for title where- 
by purchaser was to buy land and pay 


- for it in installments, vendor sustained 


same relation to purchaser as a mort- 


- gagee to a mortgagor and purchaser 


was a “vendee”’ and not a “trespasser” 
‘and became equitable owner of land, 
-and could not be convicted of trespas- 
sing and ‘cutting timber upon land, 
Code 1940, Tit. 14, § 427.—Griffin v. 
State, 2 So.2d 921. ‘ > 
Iowa. The statute requiring the ac- 
~knowledgment and recording of an in- 
-gtrument reserving a vendor’s lien for 
unpaid purchase money was inapplica- 
ble to agreement between mortgage 
debtors who had executed mortgage for 
part of purchase price and assignee of 
mortgage reciting that original mort- 
gage and note were lost, that mortgage 
was yalid lien on property, and then 
when mortgage was paid it would be 
satisfied by written satisfaction with- 
out surrender of original note and 
mortgage, where there had been no con- 
veyance by vendee and no intervening 
rights of third parties. Code 1939, 
nuk ican na y. Renshaw, 294 N.W. 
‘Utah. A vendor’s lien in amount of 
unpaid purchase price of land attaches 
to the land at the time when agree- 
ment to sell is executed, and the lien 
continues and cannot be defeated by a 
later arising claim of a homestead ex- 


--emption. Rey.St.1933, 38-0-1; Const. 
art. 22, § 1—McMurdie v. Chugg, 107 
P.2d 163. ; 


1085 
Tex. Recitals in deed that vendor’s 


lien was retained to secure payment of 


notes executed by grantee and that 
surface estate was conveyed, whereas 
. mineral estate was reserved, were con- 
-tractual in nature and _ defined the 
character and extent of the ownership 
and interests of the parties in the land 
affected by the deed.—Greene v. White, 
153 S.W.2d 575, reversing White v. 
reene, 129 S.W.2d 801. = 


‘If husband and wife had acquired 
_ title to land by limitation at time deed 
thereto was executed in favor of hus- 
the deed was not effective to 
convey anything and, in so far as hus- 
band’s interest in the land was -con- 
cerned, the deed did not have effect of 
reserving minerals to grantor either at 
‘time of its execution or upon its ratifi- 
eation by wife, nor could the deed op- 
erate to create a vendor’s lien on the 
land, or to reserve any kind of title to 
timber estate thereon. Vernon’s Ann, 
Civ.St. arts. 3839, 4618, 6605, 6608; 
Vernon’s Ann.St.Const. art. 16, § 50.— 
Greene v. White, 153 S.W.2d 575, re- 


f peins: White v. Greene, 129 S.W.2d 


§ 1089 

Ind.App. Where a debt which party 
owes is part of purchase price of land 
acquired in transaction out of which 
debt arose, a lien will be declared upon 
the land in favor of the person to whom 
the debt is due.—MacBeth vy. Benning- 
hoff, 31 N.E.2d 665. 

Tex.Civ.App. A vendor’s lien is not 


“waived” by contracting for payment in 


goods instead of money, by failing to 
take a purchase-money mortgage, by 
subsequently executing a new _ note 
with accrued interest in lieu of the 
original note, or by substituting a third 
person for the vendor as payee in the 
note.—De Busk v. Jacksonville Build- 
ing & Loan Ass’n, 147 S.W.2d 537, er- 
ror dismissed, judgment correct. 
§ 1108 

Utah. Interest as agreed between 
parties to land purchase agreement, or 
in absence of agreement, legal interest 
on the unpaid purchase price of land 
is included in amount of vendor’s lien 
which attaches to the land for the un- 
paid purchase price when the agree- 
ment to sell is executed, and the inter- 


AY 
sell la 


dor’s lien 
and six per cent. interest agreed on 
by the parties, which could not be de- 
feated by purchaser’s claim of home- 
stead exemption. Rev.St.1933, 38-0-1; 
Const. art. 22, § 1—McMurdie. vy. 
Chugg, 107 P.2d 163. 

§ 1129 


; 1 

Tex.Civ.App. Where deed recited 
that lien securing one purchase-money 
note should be superior to liens secur- 
ing two other purchase-money notes, 
and vendor, on selling first note and 
‘lien, expressly subordinated liens se- 
curing remaining notes to lien secur- 
ing first note, vendor’s heirs could not 
claim priority as against holder of note 
which was given to renew first note 
and which was secured by trust deed.— 
Jotdan v. Brown, 149 S.W.2d 1045, er- 

ror refused. \ 

; § 1157 


Tex.Civ-App. A vendor’s lien is not 
“waived” if it is apparent that the 
parties intended the lien to continue, 
either as primary or collateral security 
for the debt.—De Busk vy. Jacksonville 
Building & Loan Ass’n, 147 S.W.2d 
537, error dismissed, judgment correct. 

A vendor’s lien is not ‘waived’ by 
contracting for payment in goods in- 
stead of money, by failing to take a 
purchase-money mortgage, by subse- 
quently executing a new note with ac- 
erued interest in lieu of the original 
note, or by substituting a third person 
for the vendor ‘as payee in the note.— 
De Busk y. Jacksonville Building & 
Loan Ass’n, 147 S.W.2d 587, error dis- 
missed, judgment correct. 

Utah. The acceptance by the vendor 
of unsecured personal notes of pur- 
ehaser for remaining amount due on 
purchase price of land and water stock 
did not constitute ‘‘waiver” of the ven- 


dor’s lien for the’ unpaid purchase 
Pe ear eta v. Chugg, 107 P.2d 
163.7 


A vendor does not ‘waive’? his ven- 
dor’s lien for purchase price simply by 
taking purchaser’s own personal note 
for the amount due.—McMurdie v. 
Chugg, 107 P.2d 163. 

§ 1161 

Ind.App. Where there has been a 
sale of both realty and personalty un- 
der entire contract for gross sum, par- 
ties having failed to separate the con- 
siderations, vendor has no lien on real- 
ty in equity for purchase price.—Mac- 
Beth v. Benninghoff, 31 N.H.2d 665. 

Where land and chattels are sold or 
exchanged for a sum in gross, but par- 
ties have placed separate values on 
each, court. will enforce vendor’s lien 
against land for balance due thereon al- 
though obligation taken includes price 
of both.—MacBeth y. Benninghoff, 31 
N.E.2d 665. 

§ 1162 


Mo.App. The mere execution by ven- 
dor of warranty deed, standing alone, 
would not prove a waiver of vendor’s 
lien for unpaid purchase price.—Causer 
vy. Wilmoth, 142 S.W.2d 777. 


§ 1169 

Tex.Civ.App. A vendor’s lien is not 
“waived” by contracting for payment 
in goods instead of money, by failing 
to take a purchase-money mortgage, by 
subsequently executing a new note with 
accrued interest in lieu of the original 
note, or by substituting a third person 
for the vendor as payee in the note. — 
De Busk y. Jacksonville Building & 
Loan Ass’n, 147 S.W.2d 537, error dis- 
missed, judgment> correct. 

A vendor’s lien is not abandoned or 
“waived” by taking note of purchaser 
for the debt.—De Busk y. Jacksonville 
Building & Loan Ass’n, 147 8.W.2d 537, 
error dismissed, judgment correct, 

§ 1172 


YTenn.App. Where vendor did not re- 
ceive the full value of purchaser’s 
check, as it was intended that she 


should, the taking of the check was 
not a “waiver” of the vendor’s lien on 


is not “waived” by taking a mortgag 


or trust deed, either upon the 
other property.—De Busk v. 
ville Building & Loan Ass’n, 1 
2d 537, error dismissed, judgme 


rect, | EA 
§ 1174 7} 

Tex.Civ.App. A lien expressly 
served in deed or purchase-money no 
is not “waived” by taking a mortgag 
or trust deed, either upon the same or 
other property—De Busk y. Jacks 
ville Building & Loan Ass’n, 147 


2d 537, error dismissed, judgment 
rect. storey 
§ 1194 ; 


Tex.Civ.App. Where l 
wife conveyed wife’s separate pro: 
retaining superior legal title and : 
dor’s lien to secure payment 
chase money note, one-half of th 


personalty which passed to hu 
and payment of note by conveyan 
husband of interest of executor 
beneficiaries of estate of subse 
grantee terminated outstanding su 
or legal title, and husband b 
owner of property in fee simple 
on husband’s death passed to his — 
brother and sister, Vernon’s Ann.Ciy. 
St. arts. 2570, 2571.—Ackerm: 
Bartholomae, 144 S.W.2d 589. } 

§ 1196 | Ate 
_ Tex.Civ.App. An abstract of e, d 
livered to holder of note secured by li 
on land, should be delivered, with 
pers relating to lien, including r 
to true owner, whether original ow 
or an assignee or subsequent ven 
when indebtedness and lien 
pegs hae Mp rage tk vy. Stith, 15 


§ 1205 ages 
Pa.Com.Pl, A bill in equity 
alleged (1) that plaintiffs — ; 
leased certain premises to defenda A 
which lease contained an option in th 
lessee to purchase the premises at _ 
fixed price with provision that the 
rent payments were to be credit 
the purchase price if the option w: 
ercised, (2) that the option was ex 
cised and at the request of defendan 
A a deed was drawn to A and his ~ 
Defendant B, (3) that plaintiff 
man of 85 years, attended to the : 
ment at which time the deed wa 
livered although X through a fals 
sumption of a fact set forth in the bill 
failed to collect some $928.35 art 
purchase price, (4) that defendant 4 
knew of X’s mistaken belief and faile 
to disclose the true balance, and whic 
requested an order of payment by de- ty 
fendants and that the balance due be 
impressed as a lien upon the premi 
was sustained.—Ackley v. Kemp, 
Leh.L.J. 248. Setis 
Plaintiffs’ remedy at law would 
inadequate aS a money judgment 
against A would not be a lien again: 
the property.—Ackley v. Kemp, 19 
L.J. 248. ‘aa 
Tex.Civ.App. 


He 


y 


of purchase price has a right to eine 
between remedies of rescinding contract 
and recovering land or of obtaining ; 
judgment on contract and a foreclosure — 
of vendor’s lien.—Patterson v. Shell Pe-| 
troleum Corporation, 143 S.W.2d 208, 
error dismissed, judgment correct. — f 

Where a vendor of realty elects to — 
sue for the debt and the establishment 
of his lien, and reduces the debt to 
judgment, he loses his right to sue for 
and recover the land.—Patterson vy. 
Shell Petroleum Corporation, 143 S.W. 
2d 208, error dismissed, judgment cor- 
rect. 


§ 1215 
See Beacom vy. Penner [1940] 4 Dom. © 
L.R. 799. 
1228 


§ 

C.C.A.Tex. Where vendor rence 
sale of realty because of default upon 
vendor’s lien note, and the purchase 


§ 1228 ; 


was abandoned by vendees, superior 
legal title was revested in vendor and 
his successors by the rescission and 
abandonment, and its assertion, as de- 
_ fense in action by vendees’ successors 
more than 30 years after the abandon- 
ment and 25 years after the rescission, 
swags not barred by statute of limita- 
5 rr tions prohibiting action by vendor to 
. recover realty or to enforce vendor’s 
; lien after four years from maturity 
note. Vernon’s Ann. 
5520, 5522.—Hare v. 


They 
eal | 


" ‘of Wendor’s lien 
> -Civ.St. Tex. arts. 
_ * Henderson, 113 F.2d, 277. : 

‘Mo.App. A vendor’s sole devisee was 
- not precluded by “laches” from main- 
taining suit to establish vendor's lien 
i because of delay in bringing suit where 
there was no showing that purchaser 
was injured by the delay, and_ basis 
of “Jaches” is that other party has 
‘been injured by the delay.—Causer Vv. 
= Wilmoth, 142 a TU, 


aie 263 
Mo.App. While vendor’s lien may be 
waived by express agreement of par- 
ties, or from acts, conduct and decla- 
rations inconsistent Asie is Be ren ENO Us 
urden is on purchaser to prove 
-waiver.—Causer v. Wilmoth, 142 S.W. 


‘2d 777. 


& 

dismissed, judgment correct. 
§ 1270 ; 

In action to recover unpaid 


~ Building 
37, error 


for stock of defendant corporatio1 
that plaintiff had no vendor’s lien or 
any other right or interest in the prop- 
erty.—Central Heights Imp. Co. v. 
Memorial Parks, 105 P.2d 596, 

_ Tex.Civ.App: In suit to recover on 
_ vendor’s lien note and foreclose lien on 
-eertain land, where one defendant, to 
whom original purchaser’s grantee con- 
eyed land, admitted in his testimony 
hat he did not deliver abstract of title 
to plaintiff or know whether his gran- 
tor did so, such grantor, who was made 
a party defendant and duly cited, did 
not appear and testify, his depositions 
were not taken, original purchaser did 
not testify, and plaintiff testified that 
second grantee never offered to pay or 
tendered balance due on note, judgment 
for 10 per cent, attorneys’ fee and por- 
tion of interest assessed was proper as 
against such grantee’s contention that 
testimony showed conclusively that he 
tendered payment of such balance, on 
eondition that abstract and release of 
him- by 


tH 
A 


wv 


, § 1302 

Tex. Where, at time vendor’s lien 
foreclosure suit was filed and tried in 
- district court of Harris county, instru- 
ment from defendant in such suit con- 
veying portion of mineral right was of 
record in-deed records of Brazoria 
county, plaintiff in foreclosure suit who 
purchased at sheriff's sale was charged 
with notice thereof.—Miller v. Dyess, 
151 S.W.2d 186, reversing Dyess v. 

* . Miller, 126 8.W.2d 538. 


§ 1313 
See In re Buckley [1941] 2 Dom.L.R. 
44, 


§ 1316 

C.C.A.Ind. Where sales agreement 
covering two separate tracts provided 
for a cash down payment on both 
tracts, with an equal payment to be 
made at the end of the year, balance of 
. purchase price to be secured by a 
' ' mortgage on the land, and title to be 
; transferred to purchasers at time of 
‘ execution of mortgage, and provided 
, that if purchasers failed to comply 
with Agreement and make payments 
ealled for, vendor should be entitled to 
re-enter and take immediate posses- 
sion, and that all payments made by 


i ihe ete ah lg 
ya ee vk Loe 


PUI 


eemed 


purchasers should be d 


ages for breach of contract, purchasers, 
on failure to make required payments 


‘before execution of mortgage, forfeited 


all title and interest in property under 
law of Indiana.—In re Brown, 118 F. 
2d 871. ; 


Ariz. Possession taken by purchas- 
ers under contract was “iawiul” vut 
became “unlawful” when purchasers 


defaulted in payments and were noti- 
fied to vacate—Snyder v. Betsch, 109 
P.2d 613 

Where purchasers had taken posses- 
sion under contract but had failed to 
make monthly payments and vendor 
sued for possession, vendor’s lack of 
title to part of land and failure to pay 
taxes and water rates to time agreed 
on constituted no defense to vendors’ 
Saar v. Betsch, 109 ‘P.2d 


La.App. If one is in possession of 
immovable property by virtue of an 
agreement to purchase, he is an occu- 
pant of the immovable property other 
than as a tenant or lessee, and at the 
sufferance of the owner, and is subject 
to be ejected therefrom as a tenant 
who has breached his lease or whose 
lease has expired. Act No. 298 of 1938. 
—Brown v. Weldon, 199 So. 620. 


Mich. In vendees’ suit against ven- 
dors to have a land contract declared a. 
mortgage and for reformation of con- 
tract, a cross-bill filed under oath by 
vendors asking for foreclosure of con- 
tract, and alleging that vendees had 
defaulted in payment of money due 
vendors under contract and certain oth- 
er matters, afforded a competent basis 
for determination of vendors’, petition 
for appointment of a receiver, especial- 
ly where vendees’ answer to cross-bill 
was not under oath. Court Rule No. 
23, § 7—Burton v, May, 298 N.W. 286. 
297 Mich. 571. 

In vendees’ suit against vendors to 
have a land contract declared a mort- 
gage and for reformation of contract 
where vendors filed a cross-bill under 
oath asking for foreclosure of contract 
and a petition for appointment of a 
receiver, the appointment of a receiver 
pending suit was not an abuse of dis- 
cretion where cross-bill alleged that 
vendees were in default in payments 
due under contract and had failed to 
pay taxes and make necessary repairs 
and had used property for illegal pur- 
poses resulting in impairment of ven- 
dors’ security and waste, and such alle- 
gations were not met by vendees by 
oral testimony or a counter-showing 
under oath.—Burton v. May, 298 N.W. 
286, 297 Mich. 571. 

Wis. Where purchasers of realty 
failed to make payments required by 
parties’ stipulation, made near close 
of redemption period fixed by judg- 
ment of strict foreclosure of land con- 
tract, as “condition precedent’ to 
granting of further time for redemp- 
tion, after expiration of additional time 
allowed by such stipulation, circuit 
court, as equity court, had no power to 
relieve purchasers from forfeiture for 
breach of such condition—Leyin vy. 
Grant, 298 N.W. 63. 

A vendor did not “waive” her rights 
and remedies under stipulation of par- 
ties to land contract for second exten- 
sion of time to redeem after expiration 
of additional time granted in stipula- 
tion made near close of time fixed in 
judgment of strict foreclosure by fail- 


ing to moye for relief according to sec- | 


ond stipulation promptly on purchas- 
ers’ default in payments required as 
condition precedent to further exten- 
sion.—Levin v. Grant, 298 N.W. 63 


§ 1318 

N.D. Under moratorium act, trial 
court entering judgment for cancella- 
tion of contract for purchase of realty 
and staying execution thereof and 
granting purchasers a year in which to 
redeem, had jurisdiction within such 
year to grant second extension of 
period of redemption, notwithstanding 
that no appeal had been taken from 
judgment cancelling contract and that 
time to appeal therefrom had expired. 


rental for.. La’ 
use of land, ‘“‘and/or” liquidated dam- V 


Woody, 


of contract for deed, which the defend- 
ant had breached, the provisions of 
the act authorizing ejectment by land- 
owner of share-croppers, etc., were ap- 
plicable. Act No. 298 of 1938—Brown 
vy. Weldon, 199 So. 620. 

§ 13290 

La.App. One of the purposes of the 
act authorizing ejectment by landowner 
of sharecroppers, ete., was to permit 
summary proceedings on behalf of the 
landowner to obtain possession of the 
land without resorting to the petitory 
action in the event of default or breach 
of the agreement by the intended pur- 
chaser. Act No. 298 of 1938.—Brown 
v. Weldon, 199 So. 620. 

Mich. Summary proceeding institut- 
ed by vendors after default by pur- 
chasers was not fatally defective be- 
cause purchasers voluntarily surren- 
dered possession without issuance of 
a_writ of. restitution, nor because a 
bill of complant for moratorium re- 
lief was filed pending the proceeding 
where bill was dismissed without re- 
lief being decreed.—Kraushaar vy.) Bun- 
ny Run. Realty Co., 298 N.W. 514, 
298 Mich. 2338. 

See Rose v. Wait [1941] 2 Dom.L.R. 


597. ‘ 
8 1321 

Or. An action of forcible entry and 
detainer would not lie against a vendee 
in possession of real estate under a 
contract to purchase, because the en- 
try was not forcible and the alleged 
unlawful» holding by force was not 
such as is contemplated by statute by 
which such action is authorized. O.C 
L.A. §§ 8-301 to 8-328.—Schroeder v 
ly, 109 P.20'597; 

Action of forcible entry and detainer 
would not lie against vendee in pos- 
session of real estate under a contract 
to purchase where vendor in order to 
recover would be required to introduce 
proof of title and of his present owner- 
ship and right to possession of the 
property, which would be inadmissible 
in an action of forcible entry and de- 
eet ee eens v. Woody, 109 P.2d 


§ 1330 

Ariz. Partial failure of title at time 
of contract to sell, was no defense to 
vendors’ action for possession on pur- 
chasers’ default, since vendors 
have obtained title before existence of 
duty to convey, which is all that is nec- 
coe ee vy. Betsch, 109 P.2d 

§ 1333 * 

Ala. In suit to enforce collection of 
indebtedness due under lease sale con- 
tract, transferred with purchase-money 
notes secured thereby to complainant 
by one who purchased such instru- 
ments at liquidation sale of bank’s as- 
sets, corporation doing business as 
such bank was “necessary party” in 
order to divest legal title to lots cov- 
ered by contract out of such corpora- 
tion and vest it in complainant, if bal- 
ance due was not paid within time 
fixed by court decree, so that court 
erred in overruling demurrer to bill on 
ground of failure to make such corpo- 
ration party to suit—Horton y. Mar- 
tin, 2 So.2d 452. 


§ 1336 

Ala. A bill to enforce indebtedness 
due under lease sale contract, trans- 
ferred with purchase-money notes se- 
cured thereby to complainant by one 
who purchased such instruments at liq- 
uidation sale of bank’s assets, has equi- 
ty to declare lessee-purchasers’ right 
forfeited, unless they discharge indebt- 
edness within time to be fixed by 
court’s decree, and to divest legal title 
to lots covered by contract out of bank- 
ing corporation and vest it in complain- 
ant, if balance due is not paid, but de- 
eree should vest title thereto in lessee- 
purchasers, if such balance is paid.— 
Horton v. Martin, 2 So.2d 452. - 

Ariz. Complaint showing that fee 
simple owners sold land to defendants, 


Ly 


PABY 3) 


¢ 


BX 


fendants’ rights, t 

. aulted and that plaintiffs elect- 
ed to declare a forfeiture and so noti- 

ee fedeeth ) 

action, stated a cause of action.—Sny- 

~ >rder; vy. Betsch, 109, P:2d 619, 

, ie Rudd v. Balaz [1940] 3 Dom.L.R. 


San . § 1339 
¥ La.App. Where plaintiffs in_ eject- 
ment action did not allege that defend- 
ant was claiming right to occupy real- 
ty by virtue of contract for deed and 
did ‘not mention the contract and_ its 
breach by defendant, but defendant 
asserted no other right to occupy the 
Tealty save that arising out of the 
contract, the court had the right to 
pass on the question whether ‘or not 
the statute authorizing ejectment by 
ra landowner of share-croppers, ete., ap- 
plied. Act No. 298 of 1938.—Brown 
' vy. Weldon, 199 So. 620. 
Tex.Civ.App. Where grantor holding 
superior title elected to disaffirm ex- 
2 ecutory contract of sale, for default in 
payment of purchase price, and to re- 
cover the property as against subse- 
quent grantee of a mineral interest, 
subsequent grantee was not entitled to 
have judgment of foreclosure entered 
- and the property sold in inverse or- 
der of alienation by original grantee 
in preference to a judgment for re- 
covery of the land in trespass to tr 
title, in absence of allegation or proof 
; as to value of respective properties or 
- funds te be subjected to the debt ow- 
ing grantor, or showing that funds last 
alienated by original vendee were suf- 
ficient to satisfy claims of vendor.— 
_ Sanders y.. Kansas City Life Ins. Co., 
152 §.W.2d 506, error refused. 


x 


§ 1347 

; Ala, A bill to enforce indebtedness 

_ due under lease sale contract, trans- 

ferred with purchase-money notes se- 

cured thereby to complainant by one 

" who purchased such instruments at liq- 

*  uidation sale of bank’s assets, has equi- 

ty to declare lessee-purchasers’ right 

forfeited, unless they discharge indebt- 

edness within time to be fixed by 

- court’s decree, and to divest legal title 

to lots covered by contract out of bank- 

ing corporation and vest it in com- 

plainant, if balance due is not paid, but 

decree should vest title thereto in les- 

see-purchasers, if such balance is paid. 
—Horton vy. Martin, 2 So.2d 452. 


§ 1349 

Mich. Where realty company pur- 
chased a number of farms in vicinity 
of lake for purpose of subdividing the 
farms and selling lots as sites for cot- 
tages and summer homes, under plan 
giving lot owners exclusive rights in 
lake shore and club house, but com- 
pany defaulted on contract for pur- 
chase of farm on which bathing beach, 
club house and other facilities were 
loeated, the vendors of that farm after 
judgment for restoration of possession 
was entered in summary proceedings 
by vendors owed no contractual obli- 
gations to purchasers of lots in oth- 
er farms and could not be enjoined 
by them from devoting’ the property to 
other uses.—Kraushaar v. Bunny Run 


Realty Co., 298 N.W. 514, 298 Mich. 
233. 
Where realty company purchased 


farms in vicinity of lake for subdivi- 
sion and sale of lots with exclusive 
lake shore and club house privileges, 
but company defaulted on contract for 
purchase of lake shore property on 
which facilities were located, and ven- 
dors of that farm retook possession 
, after judgment for restoration of pos- 
session was entered in summary pro- 
ceedings by vendors, owners of lots 
were not entitled to injunctive or oth- 
er equitable relief against the realty 
company and its incorporators, but 
were required to seek relief from al- 
leged fraud or breach of contract on 
law side of. the court.—Kraushaar y, 
Bunny Run Realty Co., 298 N.W. 614, 
298 Mich. 2383. 
Where realty 


company purchased 


e defendants before bringing © 


ed, since their rights were subject to 
superior title of the vendors.—Kraush- 
aar vy. Bunny Run Realty Co;, 298 N. 
W. 514, 298 Mich. 233. 
i" § 1361 
Wis. A vendor upon breach of con- 
ditions of a land contract may’ elect to 
sue for unpaid purchase price, or he 
may elect to sue for specific perform- 
ance off the contract, or he may elect 
to declare the contract at an end.—In 
re Greeneway’s Estate, 295 N.W. 761, 
236 Wis. 503 


See Soulliere vy. Avondale Manor Land 


Co. Ltd. [1940] 4 Dom.L.R. 145. 
§ 1372 


Mich. A proper tender of deed by 
assignee of vendor’s interest was nec- 
essary before an action for the bal- 
ance due on a land contract could be 
-maintained.—Bradway v, Netzorg, 298 
N.W. 501, 298 Mich. 198. 

Where purchaser refused tender of 
deed from vendor’s assignee and nei- 
ther requested nor desired time for ex- 
amination of documents tendered, and 
prior to that time the assignee had 
made numerous, efforts to collect the 
amount due, tender was sufficient to 
authorize vendor’s assignee to institute 
action on day following tender for bal- 
ance due under the land contract, not- 
withstanding that the documents were 
not left with purchaser for examina- 
tion.—Bradway vy. Netzorg, 298 N.W. 
501, 298 Mich. 198, 

Where land contract required vendor 
to furnish an abstract of title certi- 
fied to substantially the date of deliv- 
ery and a good and sufficient warran- 
ty deed and vendor’s assignee on day 
before action for balance due on land 
contract was instituted tendered a deed 
executed five months previously and an 
abstract of title certified to date 14 
days prior to institution of action, and 
purchaser neither requested nor desired 


time for examination of documents 
tendered, ‘tender’? was_ sufficient.— 
Bradway v. Netzorg, 298 N.W. 501, 


298 Mich, 198. 

§ 1401 

Ga.App. Where a vendor rescinds a 

contract for the sale of land, such re- 
scission is a good defense to an action 
by the vendor to recover on notes giy- 
en by the vendor for the purchase 
money of the land.—Feagin vy. Georgia- 
Carolina Iny. Co., 11 S.H.2d 8138, 63 
Ga.App. 615. 

§ 1472 


Ga.App, In vendors’ action on notes 
representing balance due on purchase 
price of land, defendant’s plea and an- 
swer alleging that vendors, through 
their agents, pointed out to purchaser 
a 22%4-acre tract as being part of the 
tract conveyed and that purchaser en- 
tered into contract principally because 
of the fact that the 22%, acres con- 
tained valuable timber, but that the 
vendors did not have title to the 22% 
acres, set up an issuable defense.— 
Jones y. Cedartown Supply Co., 15 S. 
H.2d 268% |, 

§ 1496 


Ga. In action by vendors on promis- 
sory notes given for the purchase of 
land, a judgment for plaintiffs was af- 
firmed by an equally divided court,— 
Middleton v. Pruden, 14 §8.H.2d 82, 191 
Ga. 893. 

Va. In vendor’s action against ven- 
dee for breach of executory contract 
to purchase house for $12,000, evidence 
that vendee refused to perform and au- 
thorized resale of the house, and that 
vendee was notified that house would 
be resold for $10,000 and that vendee 
would be held liable for difference be- 
tween that price and contract price, 
and that vendee made no protest, sus- 
tained recovery for plaintiff upon such 
measure of damages.—Barr y. Mac- 
Glothlin, 11 §.H.2d 617. 


oni So ie 
Seppe ay 
_CalApp. In | 


ie 
1 
as to render conflict fatal to judgment. 
especially where court speciall 
that there was only a “tender”, 
finding was controlling.—Cen 
Heights Imp. Co. v. Memorial Park 
105° P.2d 596. are 

§ 1526 oe 


tain sum as part of purchase price 
that vendors should put pumps in> 
order, sink two wells by specified 
and assign application for lease | ff 
er lands, holding of trial oe 
vendors’ alleged failure to comply 
any of the provisions of the com 
would constitute no defense to ac 
of vendors based on purchaser’s 
to pay mortgage was error.—R 
McLaws, 110 P.2d 222. 
§ 1529 y 
Where creditor 


pees 


on 
on 


ears 


Tex.Civ.App. 


with appellant to foreclose her ¢ 
mortgage lien against debtor and 
sell property to appellant, that app 
lant breached contract by conspiril 
with debtor to defeat creditor’s righ 
in building and to secure her ‘proper 
without paying amount of indebte 
ness, and through the conspiracy w 
debtor appellant accomplished the pu 
pose and converted her property, t 
creditor could not recover judgm 
against appellant on alleged contrac 
sell property to him, where unde 
pleadings and evidence she did not fore 
close her lien and her only cause of a 
tion against the appellant was 
eated on conspiracy and his promis 
debtor to pay indebtedness and e F 
version of property.—Smith v. Bowen, 
151 S.W.2d 326. ' 


§ 1532 nes 

D.C.D.C. In vendor’s action against 

purcbaser for breach of contract f 
sale of land, wherein vendor’s ability 
to obtain wharfage facilities was : 
issue, what the vendor, acting thro 
his attorney, obtained from Un L 
States Engineers Office, which was one 

of the government agencies from Ww. b 
were to be. 
tained, was pertinent, y 
testimony as to what attorney had ob 
tained from office in way of such f 
cilities was admissible—Decatur Cor- 
poration y. Friedman, 39 F.Supp. 69 
iy 


§ 1534 fa 
D.C.D.C. In vendor’s action agains 
purchaser for breach of contract for 
sale of land in District of Columb 
near river, requiring vendor to obtain 
wharfage facilities and privilege of 
running a pipe line from wharf 
land, evidence whether vendor had abil. 
ity to obtain such facilities and privi 
lege, wag for the jury.—Decatur Corpo- 
ration v. Friedman, 39 F.Supp. 692. 
In vendor’s action against purchaser — 
for breach of contract for sale of land ~ 
in District of Columbia near river, evi- 
dence whether vendor was able to de- 
liver good title to land was for jury.— | 


Decatur Corporation y. Friedman, 39 
F.Supp. 692. : ; 
In vendor’s action against purchaser 


for breach of contract for sale of land 
in District of Columbia near river, 
evidence whether vendor’s failure to 
make a tender of a deed to purchaser 
was fatal to vendor’s case was for the nse 
jury.—Decatur Corporation y. Fried- > 
man, 39 F.Supp. 692. 
§ 1535 

D.C.D.C. In vendor’s action against 
purchaser for breach of contract for 
sale of lots in Square 1067 on 15th 


- +8 1536 


Street, S. E., near Anacostia river in 
Washington, D. C., which contract re- 
quired vendor to obtain wharfage fa- 
_ cilities and privilege of running pipe 
_ line from wharf to lots, refusal to in- 
struct that neither Secretary of War 
nor any governmental agency under 
Secretary of War nor District of Co- 
- lumbia nor commissioners thereof were 
empowered to lease 15th Street, S. E., 
at the water front to the vendor or to 
lease such street for private purposes 
on ground that 15th Street, S. E., at the 
water front was a public street, was 
“not error. 40 U.S.C.A. §§ 60, 71, 107, 
; 108; 0, § 1579; 


F.Supp. 692 
ace. § 1536 

A eae In vendors’ action for damages 
on account of purchaser’s failure to pay 
-. mortgage assumed by him as a part of 
oe purchase price, trial’ court erred in 


4 


awarding judgment to vendors without 

ry passing on alleged rescission of con- 
tract by mutual consent of the parties 
which purchaser set up in his answer.— 
Reed vy. McLaws, 110 P.2d 222. 


gage in certain stim as part of purchase 
rice, if it should be determined that 
endors had performed all their cove- 
ants and that purchaser’s abandon- 
ment of contract was for no other rea- 
son than that he had chosen to forfeit 
payments made rather than to com- 
plete contract, it would be necessary 
to determine the character and effect of 
- -purchaser’s promise to pay mortgage, 
io and, if promise to pay the mortgage 
was an unconditional assumption there- 
of, vendors would be entitled to recov- 
er for purchaser’s failure to do so.— 
Reed v. McLaws, 110 P.2d 222. 
oS; § 1539 


Siva. The measure of damages for 
_ breaeh by vendee of an executory con- 
. tract to purchase land, where there is 
a a subsequent resale, either public or 
private, by vendor, ordinarily is the 
difference between the contract price 
and the saleable or market value at 
‘time of breach, and if resale is made 
within reasonable time after breach, 
the amount received is prima facie evi- 
dence of the saleable or market value 
‘at time of breach.—Barr v. MacGlothlin, 
11 S.H.2d 617. 
-. The general rule that measure of 
damages for vendee’s breach of execu- 
tory contract to purchase land is dif- 
: _ ference between contract price and sale- 
ws able or market value at time of breach 
-. igs inapplicable where a resale by ven- 
dor is effected by agreement or_au- 
_ thorization of vendee.—Barr v. Mac- 
-, Glothlin, 11 S.H.2d 617. 
The vendor and vendee may agree 
upon method of ascertaining damages 
for vendee’s breach of executory agree- 
‘ment to purchase land.—Barr v. Mac- 
Glothlin, 11 S.H.2d 617. 
In vendor’s action against vendee for 
; breach of executory contract to pur- 
yt chase house for $12,000, where vendee 
‘| refused to perform and was _ notified 
that the property, which vendee had 
authorized to be resold, would be resold 
for $10,000, and that vendee would be 
held liable for difference between that 
price and contract price, and vendee 
made no protest, vendee impliedly ac- 
cepted and was bound by proceedings 
taken and such measure of damages.— 
Barr vy. MacGlothlin, 11 S.H.2d 617. 
phe. § 1555 
_ Fla, Where purchaser of land per- 
forms his part of agreement and is 
not in default, but vendor is in default, 
purchaser is entitled to return of con- 
sideration paid to vendor, and to equi- 
table vendee’s lien to enforce such re- 
turn.—O’Steen y. Thomas, 200 So. 230. 
Ind.App. In action for repayment of 
money had and received by vendors 
under contract for sale of land, instruc- 
tion that transfer of the land by ven- 
dors after payment of the purchase 
price would permit vendee to recover 
was properly refused, since vendors 
might transfer the legal title to a cor- 
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Mont, Where vendor under install- 
ment contract conveyed realty to a 
third party without notifying purchaser 
of election to exercise option of can- 
celling contract because of defaults in 
deferred payments, and contract ex- 
Pressly provided that vendor was to 
give purchaser a written notice of in- 
tention to cancel contract, purchaser 
was entitled to treat conveyance to 
third party as a breach of contract 
and to recover amount paid pursuant 
to contract without a tender of balance 
of deferred payments and interest due 
on note. Rev.Code 1935, 7567, 
10682.—Thompson v. Lincoln Nat. Life 
Ins. Co., 105 P.2d 683. ‘ 

§ 1556 

Cal.App. The fact that written con- 
tract to purchase a lot contained a 
clause restricting representations to 
those therein set forth did not preclude 
purchaser from rescinding contract for 
false representations of vendor’s sell- 
ing agent and recovering the money 
paid.—Weiner v. Roof, 115 P.2d 23. 


§ 1566 
N.Y.App.Div. Where location of 
dwelling house was 


in clear violation 
of restrictive covenant, vendor could 
not convey “good title’ in accordance 
with contract, and therefore purchaser 
was entitled to return of deposit paid 
and expenses incurred.—Linehan y. A. 
& L. Homes, Inc., 24 N.Y.S.2d 895, 261 
App.Div. 840. 

N.Y.Sup. Where seller failed to pay 
taxes, water rent, and assessments in 
accordance with its agreement under 
contract to convey realty, and city 
records were altered after closing day 
for purpose of showing that satisfac- 
tion of liens for taxes, water rent, and 
assessments was of record on closing 
day, buyer was justified in rejecting 
title and was entitled to recover his 
down payment with interest from clos- 
ing day, plus cost of title search and 
reasonable value of attorney’s services, 
—Gepo Realty Corporation v. Pierce, 25 
N.Y.S.2d 25, affirmed 25 N.Y.S.2d 27, 
260 App.Div. 1041. 

§ 1573 

Ga. A misrepresentation by vendor 
of land that it is free of liens is a 
“material misrepresentation”, and if 
purchaser is thereby induced to enter 
upon contract of purchase and sale, he 
may, upon discovering the fraud, re- 
scind the contract and recover the por- 
tion of purchase price paid, and it is 
immaterial that lien has not in fact 
been enforced or that vendor could pay 
the lien, or that purchaser could sat- 
isfy it and deduct amount paid from 
agreed purchase price. Code 1933, §§ 
20-906, 37-703.—Crowell y. Brim, 12 
S.E.2d 585, 191 Ga. 288. 

Minn.. Purchaser under a _ contract 
for deed may recover payments made 
before cancellation of contract as for 
“money had and received’? when such 
fraud has been practiced on purchaser 
in procurement of contract as would 
have entitled him to rescind.—Gable v. 
Niles Holding Co., 296 N.W. 525. 

1575 


See Knutson vy. Bourkes Syndicate 
[1941] 3 Dom.L.R. 593. 


§ 1577 

Cal.App. Purchasers’ nonperform- 
ance of the condition of payment con- 
stituted total breach of realty pur- 
chase contract, and vendor could re- 
tain money already paid by purchas- 
ers under the contract, in absence of 
agreement for abandonment and_ re- 


scission. Civ.Code, §§ 1670, 1671, 3275. 
—Sawyer v. Sterling Realty Co., 107 
P.2d 449. 


The doctrine of unjust enrichment 
was not applicable to purchasers’ ac- 
tion against vendor to. recover amounts 
paid under subsequently terminated 
realty purchase contract.—Sawyer vy. 
Sterling Realty Co., 107 P.2d 449. 

Ill.App. Where corporation and in- 
dividual entered into contract for sale 
of realty under which time of payment 
was of the essence, and individual 
made payments for several years 
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the 
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dividual was not entitled to recovery of 
money paid on ground that corpora- 
tion had repudiated. the contract and 
that he had rescinded the contract for ~ 
that reason, since corporation had the 
right to forfeit the contract.—Forest © 
Preserve Real Estate Improvement 
Corporation v. Miller, 30 N.E.2d 126, 
307 Ill.App. 243. ¥ 
R.I. Generally, a purchaser who re- 
pudiates his contract without legal ex- 
cuse cannot recover from vendor mon- 
ey paid in part performance of execu- 
tory contract, notwithstanding contract 
eontains no forfeiture clause or provVvi- 
sion for retention by vendor of money 
so paid as liquidated damages, except 
under doctrine of “unjust enrichment”, 
which permits recovery in certain in- 
stances where person has received from 
another a benefit retention of which 
would be unjust, and except where 
there has been a rescission of contract 
either express or implied.—Seekins v. 
King. 17 A.2d 869. ; 


§ 1582 ; 

Mo.App. A purchaser, waiving right 
to performance of contract for sale of 
realty by vendor at time specified 
therein, as by treating contract as still 
in force, with full knowledge of ven- 
dor’s default or defect in title, can- 
not recover purchase money paid.—Rice . 
v. Griffith, 144 S.W.2d 837. 

A purchaser, not attempting to re- 
seind contract for sale of realty on 
ground of vendor’s delay in tendering 
deed at time of their tender of deed 
rejected as conveying defective title 
or at any time before tender of cor- 
rected deed, could not sue for recov- 
ery of purchase price paid.—Rice v. 
Griffith, 144 S.W.2d 837. r : 


§ 1583 A 
Fla. Where purchaser of land per- 
forms his part of agreement and is not 
in default, but vendor is in default, 
purchaser is entitled to return of con- 
sideration paid to’vendor, and to eq- 
uitable vendee’s lien to enforce such 
Reverie ie Coan v. Thomas, -200 So. 


Wis. A vendee in a land contract. 


who has made payments upon the pur- © 


chase price has an “equitable lien’ up- 
on the land so long as the right ex- 
ists to recover back the payments by 
reason of vendor’s default.—Wenzel y. 
Roberts, 294 N.W. 871, 236 Wis. 315. 


§ 1587 

Wis. Where a land contract was sub- 
ject to forfeiture without notice, as 
therein provided, because payments un- 
der contract were in default, and ven- 
dees unable to pay balance due under 
contract had abandoned the premises, 
vendees retained no vendees’ lien upon 
the land, since there was no obligation 
on vendor’s part for a lien to secure.— 
Wenzel vy. Roberts, 294 N.W. 871, 236 
Wis. 315 

Where vendor was in a position to 
pay off mortgage on land sold under 
contract or to redeem the land at the 
time vendee, unable to make payments 
under contract, abandoned the prem- 
ises, vendor did not default on the 
land contract, because he permitted 
mortgage to be foreclosed, and thereby 
continue vendee’s lien onthe land, 
since vendor was not obligated to con- 
vey clear title until completion of pay- 
ments under contract by vendee, and 
vendee’s rights under contract at the 
time of foreclosure were subject to ter- 
mination because of default.—Wenzel y. 
Roberts, 294 N.W. 871, 236 Wis. 315. 


§ 1590 

Wis. The equitable lien of the ven- 
dee of a land contract which is not re- 
corded is superior to the lien of a judg- 
ment creditor of the vendor based on a 
duly docketed judgment éntered subse- 
quent to the date of the land contract. 
—Wenzel v. Roberts, 294 N.W. 871, 236 
Wis. 315. 


, 
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te | into a contract for the purchase 
of real estate, paid certain amounts and, 
claiming that the terms of the written 
contract had been extended by a parol 
agreement, filed an action in equity to 
recover the amounts paid when he 
found the property had been conveyed 
‘to another. It being apparent that the 
sole purpose of the action was to re- 
cover money which the plaintiff had 
paid, the matter was certified to the law 
side of the court, since one cannot pro- 
cure the aid of equity to compel the 
payment or refund of purchase money 
when he has an adequate remedy to re- 
cover it at law. Where no decree is 
sought but one for the payment of 
money, which can be as readily re- 
covered in an action at law, the case is 
not one of specific relief, and conse- 
quently does not fall within the equity 
head of granting relief where a recov- 
ery in damages would be an adequate 
remedy.—DeNoble v. DeNoble, 21 Wash. 
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Mont. Where vendor under install- 
ment contract conveyed realty to a 
third party without notifying pur- 
chaser of election to exercise option of 
cancelling contract because of defaults 
in deferred payments, and contract 
expressly previded that vendor was to 
give purchaser a written notice of in- 
tention to cancel contract, purchaser 
was entitled to treat conveyance to 
third party as a breach of contract and 
to recover amount paid pursuant to 
contract without a tender of balance of 
deferred payments and interest due on 
note. Rev.Code 1935, §§ 7567, 10682.— 
Thompson vy. Lincoln Nat, Life Ins. Co., 
105 P.2d 683. 


§ 1619 

D.C.La. On question whether pur- 
ported purchaser’s complaint stated a 
eause of action for specific performance 
of contract to sell realty or in the al- 
ternative for damages, alleged payment 
of small sum as part of purchase price 
evidenced nothing more than the giving 
of “earnest money” which purchaser 
could elect to forfeit, and by defaulting 
on his agreement to purchase and pay 


remaining balance he did forfeit that: 


sum under Louisiana law. Rev.Civ. 
Code La. art. 2463.—Goudeau v. Daigle, 
37 F.Supp. 843. 

Fla. A bill alleging that defendant 
agreed to sell land to plaintiff for cash 
and deed to other land, and that plain- 
tiff paid the cash and delivered deed 
and was able and willing to perform, 
but that defendant refused to deliver 
deed, though not sufficient to require 
decree of specific performance, showed 
right to return of consideration paid 
by plaintiff, and right to vendee’s lien 


to enforce such  return.—O’Steen  v. 
Thomas, 200 So. 230. 
Ga. A purchaser’s petition, averring 


that vendor agreed to furnish market- 
able title, that purchaser made cash 
down payment and executed notes for 
balance, that vendor made false and 
fraudulent representations, and _ that 
house on premises was untenantable, 
and praying for cancellation of out- 
standing notes, for an injunction pre- 
venting transfer of notes, for an ac- 
counting, and for judgment for money 
already paid and for expenses, was de- 
murrable, where it did not appear that 
purchaser offered to rescind contract 
when he discovered or should have dis- 
covered alleged representations to be 
untrue, and it was not shown why 
vendor fraudulently prevented inclusion 
of representations in’ written contract, 
or why purchaser was forced to rely on 


them.—Ravy y. Isakson, 13 S.H.2d 360.. 


191 Ga. 610. 

Mont. Where’ provision in_ install- 
ment contract for sale of realty made 
time of the essence of the contract, and 
another provision gave vendor option to 
eancel contract upon default. by pur- 
chaser in payment of any installments 
upon giving purchaser written notice, 
a complaint, in action to recover 
amounts paid by purchaser pursuant 
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596 = =~—_ to contract, which alleged tender of de- 
The plaintiff, having en-— 


ferred payments and interest due un- 
der contract and that no notice was 
given by vendor, stated cause of action. 
Rev.Codes 1935, § 8672.—Thompson v. 
Lapeee Nat. Life Ins. Co., 105 P.2d 

In action to recover amounts paid by 
plaintiffs’ intestate pursuant to install- 


ment contract for sale of realty, alle- - 


gation that plaintiffs tendered to de- 
fendants balance of deferred payments 
and interest due on contract was a 
sufficient allegation of ‘tender’, though 
exact amount tendered was not stated, 
since a mathematical calculation only 
was necessary. Rev.Codes 1935, § 8767. 
—Thompson y. Lincoln Nat. Life Ins. 
Co., 105 P.2d 683. 

RI. In assumpsit to recover amount 
paid by purchaser as part payment 
under executory contract for purchase 
of realty, a special count which did not 
mention fraud or any _ rescission of 
agreement, but which alleged in sub- 
stance that since vendor sold property 
to a third person for identical purchase 
price agreed with purchaser, vendor 
was unjustly enriched in the sum paid 
by purchaser, amounted to nothing 
more than an amplified common count 
for money had and received, and was 
insufficient to set forth rescission of 
contract as ground for alleged unjust 
enrichment, and hence such count was 
Seg lcci Ba vy. King, 17 A.2d 


Tex.Civ.App. Where contract Te- 
quired vendor to furnish an abstract 
of title or title policy to property con- 
veyed free and clear of all incumbranc- 
es and vendee agreed within 10 days 
after good and marketable title to im- 
mediately accept it and consummate 
the contract, vendee to state a cause of 
action to recover payments made due 
to vendor’s inability to convey good 
and merchantable title was required to 
allege facts to show not only that the 
vendor was unable to convey the spe- 
cified title, but also that it refused or 
was unable to deliver a title policy.— 
Continental Southland Savings & Loan 
Ass’n vy. Jones, 142 S.W.2d 401. 

In vendee’s action to recover pay- 
ments made under contract for sale 
of realty and cost of improvements 
made upon the property where con- 
tract provided that, on default in mak- 
ing payments, contract should at ven- 
dor’s option, become void and any oc- 
cupancy of the vendee subsequent to 
the date of default should be as tenant 
only and at a monthly rental equal 
to amount of monthly installments, it 
was necessary for vendee to aver facts 
to rebut the presumption that the ac- 
ceptance of delayed payments by the 
vendor did not constitute rentals.— 
Continental Southland Savings & Loan 
Ass’n y. Jones, 142 S.W.2d 401. 

In vendee’s action to recover install- 
ments paid under contract by which 
vendor agreed to furnish an abstract of 
title or title policy to property con- 
veyed free of all ineumbrances, it was 
necessary to allege facts from which 
conclusion that vendor could not con- 
vey good and marketable title would 
follow, which. conclusion was a ‘“‘con- 
elusion of law” and not a ‘‘conclusion 
of fact’.—Continental Soutbland Sav- 
ings & Loan Ass’n v. Jones, 142 S.W. 


2d 401. 
§ 1620 

Mo.App. In action on contract for 
sale of realty to plaintiff, answer al- 
leging that time was not of essence of 
eontract, that plaintiff failed to make 
purchase-money installment payments 
within times specified, that she made 
no demand for deed until her husband 
paid taxes on realty over 14 months 
after last payment, that she refused to 
accept first deed tendered, that her at- 
torney, in letter requesting corrected 
deed, did not limit time for delivery 
thereof, that defendants, immediately 
on receipt of demand for corrected 
deed, procured deed from state high- 
way department, to which they had 
conveyed part of land, and tendered 
plaintiff proper deed within three 
Inonths after date of letter, and that 
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plaintif€ refused to accept corrected — 
deed, set up all facts necessary to show 
plaintiff's waiver of defendants’ per- 
formance of contract within time speci- — 
fied as matter of law, though word 
“waiver” was not used.—Rice y, Grif- 
fith, 144 S.W.2d 837. LM Neg 
§ 1623 Ike 
N.J.Sup. A purchaser, who sought to | 
recover deposit and expenses incurred ~ 
under contract to purchase a tenement — 
property, had burden to show a viola- _ 
tion of tenement house statute on part — 
of vendor. N.J.S.A. 55:4-10,—Kaplen |) _ 
v. Labor Nat. Bank of Jersey City, 14  _ 


A.2d 263, 125 NJ.b, 63 emis: 
where ane ke 


Tex.Civ.App. Generally, > 
seller is required to furnish an abstract 
showing merchantable title, and the — 
purchaser is required within a stipu- 
lated time to point out the defects of 
title shown in the abstract so fur- 
nished, and does so, the burden rests — 
on the seller to cure the claimed de- ig? 
fects or else show that they are not 
such as would impair the merchanta- — 
bility of the title, whereas if the pur- — 
chaser raises objections on defects not — 
disclosed in the abstract, the pee 
rests on him to show that those defects 
are such as impair the merchantability 
of the title—-Spencer y. Maverick, 146 
S.W.2d 819. any ieee 

Where existence of paving improve- — 
ments around realty involved in con- 
tract for sale was not disclosed in — 


ay 
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pair merchantability of vendors’ title, 
Since, though a purchaser is required | 
to take notice of existence of such im- 
provements fact of existence of those 
improvements eannot be said to have 
been disclosed by the abstract, and the 
burden of going forward with proof 
of injury was cast on  purchaser.- 
Spencer v. Maverick, 146 S.W.2d 819. | 
Where abstract of prospective ven 
dors of two lots in subdivision showed 
that approximately 700 lots in subdivi- 
Sion contained restrictions against use 
of property for business pursuits, ete. — 
and that deeds in chain of title of Ri 
prospective vendors contained such re- 
strictions, there was disclosed a “gem-  — 
eral scheme” of selling and conveying 
lots out of the _ subdivision against 
business use, and hence burden was 
not on prospective purchaser in action — 
to recover earnest money to show the 
general scheme.—Spencer vy. Maverick, 
146 S.W.2d 819. Peas 
1624 { 
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Ga. In action to rescind contract 
and recover portion of purchase price 
paid, by which contract plaintiff agreed 
to pay rent on leased farm and defend-— 
ant agreed at termination of lease to 
execute a warranty deed, on ground 
that defendant fraudulently misrepre- — 
sented that farm was not encumbered, 
evidence that annual rental value of — 
farm was approximately the amount of ~~ 
yearly installments to be paid on pur- 
chase price was properly 
immaterial, since contract was one of 
“pyurchase’ and not of “lease”, and 
whether amounts to be paid over pe- 
riod of years constituted more or less 
than fair rental value of property did 
not affect right of plaintiff to rescind. 
Code 1933, § 37-703.—Crowell y. Brim, 
12 S.W.2d 585, 191 Ga. 288. 

Ind.App. In action for repayment of 
money had and received by vendors un- 
der contract for sale of land, asking 
one of vendors regarding date on 
which abstract was returned to him 
from abstract company was not ob- 
jectionable as calling for immaterial 
matter.—Kolling vy. Martin, 33 N.H.2d 
808. 

In action for repayment of money 
had and received by vendors under 
contract for sale of land, where ten- 
dered deed was properly admitted, ad- 
nibbling partial release of mortgage 
against the property was not error,— 
Kolling v. Martin, 33 N..2d 808. 

§ 1625 

RI. In absence of circumstances. 
clearly of an equitable character, a 
“rescission” or “unjust enrichment” is 


te 


Veal 


- cover deposit and expenses 
under contract to purchase tenement 
- property on ground of failure to con- 


§ 1625 


not proved by the mere resale of prop- 
erty involved in a contract which the 
purchaser without legal excuse has 
failed to perform.—Seekins v. King, 17 
A.2d 869. 

The administratrix of purchaser who 
after having made a payment on execu- 
tory contract for sale of land repudi- 
ated contract without legal excuse 
could not recover amount paid on the- 
ory of “rescission” or “unjust enrich- 
ment” because vendor thereafter sold 
the property to a third person for the 
identical purchase price, where there 
was no evidence that vendor was guilty 
of fraud, or that he rescinded contract, 
or that purchaser’s failure to perform 
was due to any misfortune beyond his 
control that gave vendor a benefit re- 


tention of which was shocking to con- 


science of court.—Seekins v. King, 17 
A.2d 869. 
§ 1626 


N.J.Sup. In purchaser’s action to re- 
incurred 


vey property free of violations of tene- 


‘ment house statute, whether there was 


such a violation was for jury. N.J.S.A. 


- 55:4-10.—Kaplen y. Labor Nat. Bank 


of Jersey City, 14 A.2d 263,'125 N.J. 
Br.'63) 
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N.J.Sup. In purchaser’s action 
against vendor on contract for sale of 
realty providing that if title was 


- found not marketable money paid on 
tion of both parties would be at an end, 
where purchaser alleged that title was 
not marketable, 


account would be returned and obliga- 


and vendor counter- 


claimed for balance of unpaid purchase 


NIL. 563 


price based on allegation that a deed 


conveying marketable title had been 
tendered in accordance with terms of 
contract, trial court erred in not decid- 


ing issue of marketability of title—— 


Herman v. Most, 17 A.2d 1655, 125 


§ 1627 


_Ind.App. In action for repayment of 


~ money had and receiyed by vendors un- 


be der contract for sale of land, instruc- 


tion that if vendors were guilty of con- 


- duct attributed to them by vendee’s 
- ecomplaints vendee could treat the con- 


tract as broken was properly refused 


‘because misleading and confusing, par- 


ticularly where instruction was given 
in form 
notwith- 


matter 
mislead, 


covering the same 
which would not 


standing that language used in the re- 
fused instruction was employed by the 


Appellate Court on prior appeal in- 
volving demurrer.—Kolling vy, Martin, 
33 N.H.2d 808. 

: 1631 

R.I. Where contract for sale of 


realty provided for performance with- 
in 60 days, but vendor was not able to 
perform it within that time, and, dur- 
ing the interval, the purchaser had 
performed and furnished labor for im- 
provement of the realty at request of 
the vendor and with the vendor’s prom- 
ise to pay for the labor, purchaser 
was entitled to recover from the ven- 
dor a part payment made for the real- 
ty and for the labor.—Conetta v. Lom- 
bardi, 21 A.2d 9. 


§ 1671 

N.C. Vendee’s acceptance of return 
of amount paid, plus interest and all 
items which vendee had paid out for 
taxes and insurance with interest 
thereon did not ‘‘estop’” vendee from 
asserting right to further compensa- 
tion for vendor’s breach of contract to 
convey realty where the vendee accept- 
ed such sums under court order which 
provided that the payment was to be 
made ‘‘without prejudice to the rights 
of either party’.—Johnson y. Metro- 
politan Life Ins. Co., 14 8.H.2d 405, 219 


. § 1679 

Wis. In purchaser’s action for breach 
of alleged contract for sale of land 
where letter which was an alleged ac- 
eceptance of purchaser’s offer differed 
materially from offer but could be con- 


“N.C. 445. 


‘strued as a counter offer on part of 


vendor, purchaser’s allegation that he 
“duly performed all of the conditions 
thereof” wags not sufficient to show an 
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VENDOR AND PURCHASER ; 
‘tract price and ea 
land at the time of the breach.—John- — 


“seceptance” of vendor’s counter offer 
in the absence of allegation that yen- 
dor had knowledge or notice of such 
contract on part of purchaser.—Todoro- 
vich v. Kinnickinnie Mut. Loan & Build- 
ing Ass’n, 298 N.W. 226, 238 Wis. 39. 

Where it was alleged that plaintiff's 
offer to purchase land for certain price 
was accepted by defendant by letter 
and that plaintiff performed all condi- 
tions to be performed by him and that 
defendant refused to perform, and it 
appeared that letter which did not refer 
to a set price differed materially from 
offer and could not be deemed an ac- 
ceptance, cause of action for breach of 
contract for sale of land was not al- 
leged on graund that letter constituted 
a counter offer accepted by plaintiff, 
since there was no meeting of minds as 
to price of land.—Todorovich v. Kin- 
nickinnie Mut. Loan & Building Ass’n, 


298 N.W. 226, 238 Wis. 39. 
§ 1692 
Iowa. Even if evidence, offered by 


vendor’s successor, of alleged oral re- 
lease of contract te —purchase realty 
was insufficient to satisfy requirements 
of statute of frauds, so as to amount 
to proof of surrender of the contract, 
it was sufficient to show that there had 
been a failure of vendees to comply 
with the contract, and that they had 
long been in default as to payments 
and. were not therefore in position to 
demand a conveyance. Code 1939, § 
11285.—Utley v. Boone, 299 N.W. 487, 
230 Iowa 979. 
§ 1'700 


N.J.Sup. The recovery by purchaser 
of reasonable search fees upon failure 
to consummate contract for sale of 
realty under statute is limited to in- 
stances where there was a breach of 
the contract of sale because of defects 
in the title. N.J.S.A. 2:45-1.—Herman 
v. Handler, 15 A.2d 759, 125 N.J.L. 324. 

Where contract for sale of realty ex- 
pressly provided that its consummation 
was conditioned upon vendor obtaining 
title, and contract was not consum- 
mated because of vendor’s failure to 
obtain title, purchaser was not entitled 
under statute to recover reasonable 
search fees. N.J.S.A. 2:45-1.—Herman 
oy aealety 16 A205 759, 51125 Ni dab: 

N.C. The damages recoverable for 
breach of contract by vendor to convey 
real estate are only such as may fairly 
and reasonably be well considered as 
arising naturally, that is, according to 
the usual course of things, from such 
breach, or such as may reasonably be 
supposed to have been in the contem- 
plation of both parties at the time they 
made the contract, as a probable re- 
sult of the breach.— Johnson vy. Metro- 
politan Life Ins. Co., 14 S.H.2d 405, 
219 N.C. 445. 

Good faith on the part of a vendor 
does not serve to diminish, and bad 
faith does not aggravate, damages 
which naturally and proximately flow 
from breach of contract for sale of 
land.—_Johnson v. Metropolitan Life 
Ins. Co., 14 S.BH.2d 405, 219 N.C. 445. 

Tex.Civ.App. Where purchaser un- 
der a contract for sale of realty, pro- 
viding that, if title was found objec- 
tionable and could not be cleared in 
a reasonable time, he might demand 
back his earnest money, declined to 
perform after all objections had been 
met and without having previously 
given notice to vendor of any inten- 
tion to decline to perform, and pur- 
chaser was in default for having 
stopped payment un earnest’ money 
check the day after execution of the 
contract and before any objections had 
been raised, purchaser was liable to 
vendor for the earnest money.—Pollard 
v. Biard, 152 S8.W.2d 1118. 

§ 1703 

N.O, Where vendor breaches execu- 
tory contract for sale of land, the loss 
of vendee’s bargain is assessed upon 
the basis either of the difference be- 
tween the contract price and the actual 
value of the land, or the actual value of 
the land less the amount, if any, re- 
maining unpaid on the contract price, 
and one element to be taken into ac- 
count is the difference between the con- 


fy 
aye 5 


ane 4 , 


Pid kee 
the actual value 
son v. Metropolitan Life Ins. Co., 14 S._ 
E.2d 405, 219 N.C. 445. f 

Okl. The statute fixing measure of 
recovery for breach of “agreement to 
convey” an estate in realty deals with 
contracts executory in nature, and has 
no application to contracts which.are 
fully executed. 23 Okl.St.Ann. § 27.—* 
Herm in gheu sen vy. Pierce, 104 P.2d 
252, : 


VENUE 

§ 
D.C.Ala. ‘‘Venue’’, differing from 
“jurisdiction”, relates to the place 


where suit may be heard.—Employers 
Mut. Liability Ins. Co. of Wisconsin Vv, 
Andrus, 39 F.Supp. 605. / 
Ky. “Venue” relates exclusively to 
situs of particular court in which ac- 
tion should be brought according to 
practice of jurisdiction and not, techni- 
cally speaking, to court’s jurisdiction 
over subject-matters involved.—Stewart 
ya geet 148 S.W.2d 278, 285 Ky. 
Ohio App. ‘‘Venue” in law is asso- 
ciated with the place where an issue is 
to be tried and not the officer or tri- 
bunal which shall try the issue.—Cam- 
eron v. Gordon, 33 N.H.2d 1016. 
Tex.Civ.App. Venue relates alone to 
the trial of a cause upon its merits, 
and not merely to interlocutory orders 
having no relation to an issue of law 
or fact going to the merits.—McKinney 
v. Texas Life Ins. Co., 143 S.W.2d 
789, error dismissed, judgment correct. 
Wash. Strictly, the ‘venue’ of an 
action is the place. where it is tried, 
but the word is also commonly used to 
designate the court which has juris- 
diction of the action.—State ex rel. 
Adjustment Department of Olympia 
Credit Bureau vy. Ayer, 114 P.2d 168. 


§ 25 

Ark. The effect of the act of 1939 re- 
quiring action for personal injuries to 
be brought in county in which injury 
occurred or person injured resided at 
time of injury was to repeal provisions 
of prior venue statute permitting such 
action to be brought in any county 
where service might be had on the de- 
fendant. Laws 1939, Act 314, §§ 1, 2; 
Pope’s Dig. § 1398.—KFort Smith Gas Co. 
v. Kincannon, 150 S.W.2da 968. 

Although statute, providing that no 
action pending at time of a statutory 
repeal should be affected by such re- 
peal, preserves rights which had ac- 
erued under statute not repealed until 
after suit to enforce such rights was 
instituted, such statute was not intend- 
ed to prohibit the passage of subse- 
quent legislation regulating the venue 
of actions to enforce existing rights, 
nor to regulate the procedure under 
which such rights might be enforced. 
Pope’s Dig. § 13284.—Fort Smith Gas 
Co. v. Kineannon, 150 S.W.2d 968, 

Ark. Under 1939 Venue Act requir- 
ing personal injury action to be 
brought in county in which injury oc- 
curred or county in which injured 
person resided at time of injury, ac- 
tion commenced in October, 1939, in 
Poinsett county for injuries sustained 
in automobile accident in Mississippi 
county in 1937 by injured persons re- 
siding in Pulaski county, should have 
been removed on corporate defendant’s 
motion to either Pulaski county or 
Mississippi county as the. injured per- 
son might elect, notwithstanding that 
injuries occurred and action was 
brought before such act became effec- 
tive, and that corporate defendant. had 
a resident agent for service in Poinsett 
county. Acts 1939, Act 314.—Terminal 


/ Oil Co. v. Gautney, 152 S.W.2d 309. 


_Tex.Cr.App. A special venue provi- 
sion will control over a general venue 
Seen Sean v. State, 152 S.w.2d 


Tex.Civ.App. A ‘‘must” provision in 
a venue statute controls a ‘‘may’’’ pro- 
vision.—Stanolind Oil & Gas Co. -y. 
State, 153 S.W.2d Mes 

2 

Del.Super. An action to © recover 
damages for breach of contract is 
transitory, and generally a party has 


» 


_ formed in another stat 


matter and can obtain ju- 
iction of the es, even though 
contract by its terms is to be per- 
) : —Forest Prod- 
acts Co. v. Magistrelli, 14 A.2d 397. 

Mass. Generally, a party is free to 
bring an action in any court having 
jurisdiction—Boston & M. R. R. VY. 
Whitehead, 29 N.B.2d 916. 

Mont. The word “cause” has a vari- 
ety of meanings, but as used in venue 
statute providing that actions must be 
brought where the “cause’ or some 
part thereof arose can only mean 
“cause of action’, which means the 
right which a party has to institute a 
judicial proceeding. Rev.Codes 1935, § 
9094.—Bergin v. Temple, 111 P.2d 286. 
- Tex.Civ.App. Sales tickets reciting 
that they were payable at seller’s office 
constituted “contracts in writing” with- 
in meaning of venue statute, so as to 
permit suit in county of seller’s resi- 
dence for the price of merchandise 
sold, if the one who signed the sales 
tickets was buyer’s duly authorized 
agent, notwithstanding buyer resided 
in another county. Vernon’s Ann.Civ. 
St. art. 1995, subd. 5.—Patterson v. 
Dunigan Tool & Supply Co., 143 S.W. 
2d 802. 

Tex.Civ.App. Where conversation ev- 


--idencing contract of employment to ob- 


tain oil-well drilling contracts occur- 
red, and drilling contract obtained was 
executed, in county wherein brokers 
brought suit for commissions due un- 
der employment contract, place where 
drilling was to be performed is unim- 
portant on question of venue. Rev.St. 
1925, art. 1995, subd. 23-—J. & C. 
Drilling Co. v. Crow & Pease, 144 S.W. 
2d 300. 

In brokers’ action for commissions 
due under contract of employment to 
obtain oil well drilling contracts for 
defendant corporation, evidence of 
statements to plaintiffs by other parties 
to conversation, evidencing employment 
contract that ‘“‘we will take care of you 
boys” and “go get them (contracts) 
now and you get us in there and we 
will take care of you”, showed definite 
specific promise to pay money consid- 
eration for services to be rendered, so 
that’ Court of Civil Appeals need not 
determine amount agreed to be paid on 
appeal from judgment overruling de- 
fendant’s plea of privilege to be sued 
in county wherein it had its principal 
office. Rev.St.1925, art. 1995, subd. 23. 
—J, & C. Drilling Co. v. Crow & Pease, 
144 S.W.2d 300. 

Tex.Civ.App. Where contract for 
sale of baled prairie hay provided that 
amounts due seller were ‘“‘payable up- 
on delivery of bills of lading to the 
First National Bank of Paris, Texas”, 
the provision bound purchaser to pay 
for the hay in Paris, Tex., upon de- 
livery of bills of lading to the bank, as 
against contention that provision des- 
ignated only time of payment and 
agent of purchaser to collect pay, and 
hence action for amount allegedly due 
on contract was properly brought in 
county in which city of Paris was lo- 
cated. Rev.St.1925, art. 1995, subds. 
5, 23—Heid Bros. v. Smiley, 144 S.W. 
2d 952. ; 

Tex.Civ.App. The mere allegation 
and proof of damage or loss of salary 
or commission, in absence of some legal 
obligation impelling payment or per- 
formance of the contract, or some part 
of the contract in the county where 
such damage or loss occurred, does not 
confer venue of a suit on the courts 
of such county. Vernon’s Ann.Civ.St. 
art. 1995, subd. 23.—Rio Grande Val- 
ley Citrus Exchange v. Leche & Leche, 
144 S.W.2d 1015. ; 

Tex.Civ.App. The fact that partition 
suit might involve the construction of 
will would not serve to invest the dis- 
trict court of the county where the will 
was probated, with the exclusive venue 
of the suit. Vernon’s Ann.Civ.St. art. 
1995, subds. 13, 14.—Gallagher v. Gal- 
lagher, 153 S.W.2d 541, error dis- 
missed. 

§ 28 


Cal.App. Causes vu. 


action, set up in 
two counts of complaint, 


to recover 


his residence, though cause of action, 
stated in third count, to quiet title to 
land was local. Code Civ.Proc. §§ 392, 
iN Minin masa v. Sherman, 105 P.2d 
v00. 
N.Y.Sup. Transitory actions ordi- 
narily are tried in locality where trans- 
actions involved took place unless a 
preponderance of the witnesses live in 
a different locality.—Hisenberg Farms 
v. Weiner, 24 ST eaon 397. 
29 


Cal.App. An action does not arise 
from any injury to real property, but 
is transitory if it seeks to compel sur- 
render for cancellation of a note and 
real estate mortgage securing it, and 
generally if the right to land is inci- 
dent to an action personal, it may be 
tried in the county in which the de- 
fendants or some of them reside. Code 
Civ.Proc. § 392; Const. art. 6, § 5.— 
Vaughan vy. Roberts, 113 P.2d 884. 

The test applied to determine wheth- 
er a cause is a “transitory action,” 
where two or more causes of action are 
united in one complaint, is to ascer- 
tain from the pleading the character of 
judgment which may be rendered if the 
defendant fails to appear or answer 
the pleading, and if allegations intend- 
ed to support a judgment in the na- 
ture of a personal obligation are mere- 
ly incidental to the principal cause of 
action, the entire proceeding is deemed 


to be a ‘‘local action.’—Vaughan v. 
Roberts, 113 P.2d 884. 
If complaint sufficiently states a 


separate cause of action based on a 
personal obligation, even though it is 
joined with a local action, the entire 
proceeding is deemed to involve a 
“transitory action’ and may be tried 
in the county where the defendant re- 
Ridesa7:VaNe han v. Roberts, 1138 P.2d 

N.Y.Sup. An action against contrac- 
tor and surety on contractor’s bond to 
establish claim for materials furnished 
eontractor for the construction of a 
public improvement was a “transitory 
action”, where such action did not in- 
volve the foreclosure of a mechanic’s 
lien upon the public improvement, 
which lien had previously been released 
by plaintiff. Civil Practice Act, § 183, 
subd. 9.—Shelt Co. v. Simiele Const. 
Co:, 28 N.Y.S.2d 794, 176 Mise. 730. 

kl. A covenant of seizin and right 
to convey is a personal one, and an ac- 
tion thereon is a “transitory action” 
and may be maintained in any county 
in which the covenantor resides or may 
properly be summoned. 12 OkI.St.Ann. 
§ 139.—McConnell v. Goucher, 108 P.2d 
174, 

Okl. Where title to realty will be 
directly affected by judgment, the ac- 
tion is a “local action” and venue is 
properly laid in the county where the 
land lies, but where the title is only in- 
cidentally affected, or the relief as to it 
is incidental to the main controversy 
or primary purpose of the action, the 
action is a “transitory action,” and 
proper venue is the county wherein the 
defendant resides or may be sum- 
moned. 12 Okl.St.Ann, § 131, subd. 1. 
—Pace v. Ott, 115 P.2d 253. 


§ 30 

D.C.Ky. Action for breach of an em- 
ployment contract was a “transitory” 
one, rather than an action of a local 
nature.—Richard v. Franklin County 
Distilling Co., 38 F.Supp. 513. 

Tex.Civ.App. Benefits of venue stat- 
ute exception relating to actions on 
written contracts cannot be claimed un- 
less contract sought to be enforced is 
within the strict letter of the excep- 
tion. Vernon’s Ann.Civ.St. art. 1995, 
subd. 5; Acts 1935, ce. 213, § 3.—Price 
v. Doughty, 145 S.W.2d 218. 


§ 31 
Cal.App. Under statute authorizing 
action on obligation to be brought ei- 
ther in county where obligation is to 
be performed, or in county in which 


‘contract in fact was entered 


‘ey Act upon a preferred creditor 


ae aa mee 
county in which defendant re 
providing that county in whic 

tion is ineurred is county in 
obligation is to be performed, 
of trial of insurer’s action to rec 
premiums allegedly due on workm 
compensation insurance policies Pil 


Francisco, notwithstanding that 
ments were in fact made to insur 
Los Angeles, Code Civ.Proc. § 3 
Limited Mut. Compensation Ins. 
Curtis, 114 P.2d ot oF 


their agreement statute which 
the matter concerning which the a 
contracted, not all obligations, at 
by statute, particularly where a rem- 
edy is expressly provided by sta 
are contractual within meaning of 
ute authorizing suit on a cont p 
county in which defendant cont ed 
to perform. Code ey ee 395. 
Cate v. Stapleton, 111 P.2d 437. | 
The obligation imposed by Bankrup 


bankrupt to return proceeds of pr 
ence is not a “contractual obligation” 
within meaning of venue statute — 

thorizing action on contract to be tri 
in county in which defendant contract 
ed to perform, and hence venue of ac. 
tion by trustee in bankruptcy to re 


ty of bankrupt’s principal place of 
business as against motion for ¢ 
of venue by one of creditors, no 
whom resided in county of suit. Co 
Civ.Proe.. § 395; : 
and sub. b, 
sub. 
437. 
§ 34 
W here 


Tex.Civ.App. a contract : 


tract, but whose rights thereunder had ~ 
been recognized by reconveyance 
him by defendant of leases on por 
of tract as compensation for servi 
rendered in blocking up the tract, suc 
non-signing party could enforce his 

rights, if any, under contract in action ~ 
brought in county where test well was — 
to have been drilled against a party 
to contract, who was a nonresident of 
the county, under statutory provision 
authorizing suit on written contract in 
county where obligation of contr. 
was to have been performed. Verno 
Ann.Civ.St. art. 1995, subd. 5.—Dob 
vy. Perry, 145 S.W.2d 1103. . hae 


ed into written contract by which pro 
ucts were to be delivered to distribu 


livery of gasoline to distributor at o: 
company’s refinery in another county 
and for payment to distributor of loss 
sustained by reason of gasoline being / 
hot at refinery and shrinking before | 
sale by distributor, distributor’s action | 
against oil company for such loss was 
based on breach of parol agreement i 
and not on breach of written contract, 
and hence suit could not be maintained 
in Grayson county under section of 
venue statute authorizing suit on writ- 
ten contract to perform an obligation 
in a particular county, to be brought 
in such county. Vernon’s Ann.Civ.St. 
art. 1995, subd. 5.—Ohio Oil Co. v. 
Varner, 150 S.W.2d 186. oe 
§ 38 
Tex.Civ.App. Action on note “pay- 
able at the place of residence of the 
owner or legal holder of this note at 
his or their option’ could not be main- 


§ 41 
tained by holder, resident of Castro 
county, against maker who resided in 
Palmer county, in Dallas county where 
a5 defendant assignor resided, since the 
quoted phrase was not sufficient to 
meet requirement of statute permitting 
maintenance of action in county in 
which written contract is to be per- 
formed, since no particular county of 
performance was_ expressly named. 
Vernon’s Ann.Civ.St. art. 1995, subd. 
5.—Hromas y. Miller, 148 S.W.2d 968. 
§ 41 

Cal.App. Under statute, action where- 
in one count of complaint was for 
breach of contract and the other count 
was predicated upon defendant’s fail- 
ure to pay commission allegedly due 
under the contract was triable in coun- 
ty where contract was made rather 
than county of defendant’s residence or 
: of location of realty, title to which 
would become an issue. Code Civ.Proc. 
 §§ 392, 395, subd. 1.—Pacific Const. 
- Finance Co. v. Kramer, 108 P.2d 7238. 


= 8 42 
Fla. In action on notes, where rec- 
ord showed that action was instituted 
in the county where cause of action ac- 
--erued, court had jurisdiction, notwith- 
standing defendant was resident of a 
‘different county and was served with 
‘summons in a third county.—Sullivan 
-y. Arbuthnot, 200 So, 703. 
 Tex.Civ.-App. In view of statute pro- 
viding that assignment of note shall 
not entitle subsequent holder to sue 
thereon in any other county than that 
in which suit could have been prosecut- 
ed if no assignment had been made, 
where holder resided in Castro county, 
payee resided in Dallas county, and 
maker resided in Palmer county, hold- 
‘er could not maintain action in Dallas 
county against payee and maker, but 
maker was entitled to have venue trans- 
ferred to Palmer county. Vernon’s 
/Ann.Ciy.St. art. 1995, subd. 4; art. 
2020.—Hromas v. Miller, 148, S.W.2d 
968. 5 


§ 48 

 Tex.Civ.App. Where offer to lease 

land located in Hartley and Moore 
counties, accompanied by check on bank 
located in Parker county, was sent by 
lessee who was resident of Parker 
county to lessor who was resident of 
Sherman county, and lessor accepted 
offer in Sherman county, the contract 
oF was consummated in Sherman county 
' and lessor’s contract to deliver posses- 
sion to lessee was performable in Hart- 
ley and Moore counties, and hence ac- 

tion for lessor’s breach of contract, 
based on failure to deliver the land, 
could not be maintained in Parker 
county under venue statute exception 
relating to actions on written contracts, 
and lessor’s plea of privilege to be sued 
in Sherman county was improperly 
Bi) overruled. Vernon’s Ann.Civ.St. art. 
‘4 1995, subd. 5; Acts 1935, c. 213, § 3.— 
: Price v. Doughty, 145 S.W.2d 213. 


i 
$ 


§ 50 

Cal.App. Under statute authorizing 

action to be maintained in county in 
which contract in suit was in fact en- 
tered into, an action for misrepresenta- 

4 tion in the sale of a tractor was prop- 
‘ erly maintained in county in which the 
: written sales contract was actually 
, agreed upon and executed, notwith- 
i standing recital in attestation clause 
t of contract to effect that it was signed 
in a different county. Code Civ.Proc. 
et vy. Lundblade, 111 P.2d 


§ 55 
D.C.Wash. A tort action is transi- 
\t tory and may be brought wherever 
service may be had.—Muir v. Kessinger, 
85 F.Supp. 116. 

Ga. The constitutional requirement 
that tort actions must be tried in coun- 
ty where defendant resides applies to 
corporations as well as to natural per- 
sons. Const. art. 6, § 16, par. 6.— 
Lloyd Adams, Inc., v. Liberty Mut. Ins, 
Co., 10 S.H.2d 46, 190 Ga. 633. 

N.J.Sup. An action for libel was a 
“transitory action’ and under the stat- 
ute was triable either in county of 
plaintiff’s residence or in county where 
defendant resided, N.J.S.A, 2:27-19.— 


L og) ¥ Ly 
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VENUE. 
Hoffman y. Trenton Times Corpora- 
tion, 21 A.2d°299,°127 NJ.L. 33. 

Pa.Super. At common law, an action 
for personal tort was transitory, and 
jurisdiction became fixed in the par- 
ticular county where the plaintiff in- 
stituted his action and where tort-fea- 
sor was found and served.—Hartman 
Mae ee 16 A.2d 691, 142 Pa.Super. 

Tex.Civ.App. Where divorced father 
faithfully kept agreement.to contribute 
$25 monthly for support of child, in 
action by mother against father for 
additional contribution evidence was 
insufficient to establish beyond reason- 
able doubt that father in refusing to 
make additional contribution had 
“willfully” refused to provide for sup- 
port of child so as to establish moth- 
er’s right to maintain action in county 
of her residence as against father’s 
plea of privilege to be sued in county 
of his residence. Vernon’s Ann.P.C. 
art. 602;  Vernon’s Ann.Civ.St. art. 
1995, subd. 9.—Moore v. Moore, 142 S. 
W.2d 270. 

Tex.Civ.App. A “trespass” within 
meaning of venue statute includes in- 
juries to persons or property resulting 
from wrongful acts, either wilfully in- 
flicted or the result of affirmative, 
active negligence upon part of wrong- 
doer, as distinguished from _ injuries 
that are the result of a mere omission 
of duty. Rev.St.1925, art. 1995, subd. 
9.—Tunstill v. Pacific Mid-Continent 
Corporation, 142 S.W.2d 594. 

To sustain venue in county other 
than that of defendant’s residence in 
action based on trespass on land, plain- 
tiff must show that the act complained 
of was committed in the county where 
suit is pending, and that the act was 
of such a nature as to constitute a 
trespass. Rev.St.1925, art. 1995, subd. 
9.—Tunstill v. Pacific Mid-Continent 
Corporation, 142 S.W.2d 594. 

In suit to remove cloud from title to 
oil and gas lease and for damages for 
clouding. title to leasehold, evidence 
that defendant telephoned district land 
man of company employed by plaintiff 
to deepen well, stating that he was 
owner of land and threatening suit if 
well wag deepened, and that neither 
defendant nor district land man was 
in county in which land was located 
at time of telephone conversation, did 
not establish a ‘trespass’? on land 
within venue statute, so as to author- 
ize bringing suit in county where land 
was located. Rev.St.1925, art. 1995, 
subd. 9.—Tunstill v. Pacifie Mid-Con- 
tinent Corporation, 142 S.W.2d 594. 

Tex.Civ.App. Under statute provid- 
ing that a suit based upon a trespass 
may be brought in the county where 
such trespass was committed or in the 
county where the defendant has_ his 
domicile, action for injuries sustained 
in automobile collision was properly 
brought in the county wherein collision 
occurred. Rev.St.1925, art. 1995, subd. 
9.—Newlin v. Smith, 142 S.W.2d 610, 
error granted. 

Tex.Civ.App. The principal may be 
sued either jointly or alone for damages 
resulting from affirmative trespass com- 
mitted by the agent in~ the county 
where trespass was committed.—Mul- 
lins v. McDowell, 142 S.W.2d 699. 

Tex.Civ.App. In action for death of 
plaintiff's wife, evidence that defendant 
became alarmed and lost control of her 
automobile, in which plaintiff and dece- 
dent were riding as defendant’s guests, 
when plaintiff told her that she was 
about to run into ditch, did not indi- 
cate heedlessness or recklessness 
amounting to “gross negligence” in 
operation of automobile, so that court 
did not err in sustaining defendants’ 
plea of privilege to be sued in county 
of their residence, Vernon’s Ann.Ciy. 
St. art. 1995, subd. 9; art. 6701b.— 
Mims y. Seltzer, 143 S§.W.2d 978, error 
dismissed. 

Tex.Civ.App. A “trespass” within 
statute providing that suit based on 
trespass may be brought in county 
where trespass was committed or 
county of defendant’s domicile includes 
injuries to persons or property by 
wrongful acts, whether willfully in- 
flicted or result of affirmative active 


é 


negligence of wrongdoer, as distin 
guished from injuries resulting from 
mere omission of duty. Vernon's Ann. 
Civ.St. art. 1995, subd, 9.—Bettis v. 
Rayburn, 143 S.W.2d 1011. 

Whether alleged negligence constitut- 
ed ‘‘trespass” within statute authoriz- 
ing maintenance of suit based on tres- 
pass in county where trespass was com- 
mitted or that of defendants’ domicile 
depends on whether such negligence is 
affirmative act or mere omission to per- 
form duty. Vernon’s Ann,.Ciy.St. art. 
1995, subd. 9.—Bettis v. Rayburn, 143 
S.W.2d 1011. 

va. An action for damages on ac- 
count of personal injuries is a “transi- 
tory action” and may be prosecuted in 
any trial court of Virginia having gen- 
eral iurisdiction.—Ruttery vy. Robbins, 
14 S.H.2d 544, 177 Va. 368, 


§ 56 

Tex.Civ.App. In suit by city and 
school district against common-law as- 
signee for creditors of owners of per- 
sonalty subject to lien for taxes as- 
sessed by plaintiffs and such assignee’s 
corporate employer for conversion of 
such personalty, where there was no 
evidence that defendants, who resided 
in another county than that of venue, 
had contracted in writing to perform 
obligation in county of venue, plaintiffs 
alleged that property was not situated 
in such county, evidence raised no is- 
sue of public officer’s fraud or defalca- 
tion therein, evidence that assignee 
sold property to such employer before 
its removal from such county was un- 
contradicted, and there was no eyvi- 
dence that sale was made therein, suit 
was not maintainable in such county. 
Vernon’s Ann.Civ.St. arts. 266, 1995, 
subds..°b, 1740 950112) 80S carte 26 oe 
Howe vy. City of Munday, 148 S.W.2d 


§ 57 
Mont. In “false imprisonment”, the 
breach of plaintiff’s right is defend- 


ant’s unlawful violation of the personal 
liberty of plaintiff, which is done at 
the moment of arrest, and from which 
the cause of action immediately arises 
and one cause of action only, whether 
or not the defendant during the im- 
prisonment subsequently erosses a 
county line. Rev.Codes 1935, § 10988. 
—Bergin v. Temple, 111 P.2d 286. 

Tex.Civ.App. Where evidence failed 
to show that son was the agent of his 
father and in the pursuit of father’s 
business at time of collision between 
automobile owned by father and driv- 
en by son and another motor vehicle in 
Bexar county and father lived in an- 
other county and there was no conten- 
tion that he personally had committed 
any wrong in Bexar county, venue of 
action against father for son’s negli- 
gence could not be had in Bexar county 
on ground of wrong committed by fa- 
ther’s ‘“agent’’. Vernon’s Ann.Civ.St. 
art. 1995. snbd. 9.—Moore vy. Hoover, 
150 S.W.2d 96. 


8 53 

Ark. The statute providing that ac- 
tions for damages for personal injury 
or death by wrongful act shall be 
brought in the county where accident 
occurred which caused injury or death 
or in county where person injured or 
killed resided at time of injury is a 
venue statute. Acts 1939, Act 314.—Co- 
ca-Cola Bottling Co. v. Kincannon, 150 
S.W.2d 198, 1384 A.L.R. 747. 

The statute providing that actions 
for personal injury or death by wrong- 
ful act shall be brought in county 
where accident occurred which caused 
injury or death or in county where per- 
son injured or killed resided at time 
of injury is not limited to traumatic 
injuries, but covers wrongful acts from 
which personal injury results. Acts 
1939, Act 314.—Coca-Cola Bottling Co. 
v. Kincannon, 150 §.W.2d 198, 134 A. 
TAR. eae 

Under statute providing that actions 
for personal injury or death by wrong- 
ful act shall be brought in county 
where the ‘accident’ occurred which 
caused injury or death or in county 
where person injured or killed resided 
at time of injury, the word “aecident”’ 
was not used in a metaphysical sense, 


Pet nt 
SUE ve 


s f Set yed nd aisidity 
lerstood, and ah the incident or 
wrongful ‘act. which caused injury. 
Acts 1939, Act 314.—Coca-Cola Bottling 
Co. v. Kincannon, 150 S.W.2d 193, 134 
A.L.R. 747, 

A complaint alleging that plaintiff, a 
resident of Crawford county at time 
of injury, became ill and suffered in- 
juries to her stomach by reason of 
drinking contents of a bottle of bever- 
age which plaintiff purchased in Craw- 
ford county, and which was allegedly 
bottled by defendant in Sebastian coun- 
ty, alleged that plaintiff sustained a 
“personal injury’, which is an injury 
to the person, within statute providing 
that actions for damages for ‘personal 
injury’ shall be brought in county 
where accident occurred which caused 
injury or in county where person in- 
jured resided at time of injury, and 
hence Crawford circuit court had ju- 
risdiction of action when summons is- 
sued out of clerk’s office was served on 
defendant in Sebastian county. Acts 
1939, Act 314.—Coca-Cola Bottling Co. 
v. Kincannon, 150 S.W.2d 198, 134 A. 
L.R. 747. 

As respects venue of action for injury 
allegedly sustained when plaintiff, after 
buying a bottle of beverage bottled by 
defendant, became ill by reason of 
drinking contents of bottle, place of 
injury was determined by place where 
bottle was sold. Acts 1939, Act 314.— 
Coca-Cola Bottling Co. v. Kincannon, 
150 S.W.2d 1938, 134 A.L.R. 747. 


Ark. The purpose of the act of 1933 
providing for venue of action for per- 
sonal injury or death by wrongful act 
was to require personal injury actions 
to be brought in the county where the 
injury occurred, or in the county where 
_the plaintiff resides. Laws 1939, Act 
314, §§ 1, 2; Pope’s Dig. § 1398.—Fort 
ee Pag Co. vy. Kincannon, 150 S.W. 

d i 


The act of 1939 providing that ac- 
tions for personal injuries shall be 
brought in county where the accident 
occurred, or where the person injured 
resided, is a procedural statute and ap- 
plies to a pending personal injury ac- 
tion wherein complaint was filed and 
service thereon had in accordance with 
the law existing prior to time the act 
became effective. Laws 1939, Act 314, 

1, 2.—Fort Smith Gas Co. v. Kin- 
cannon, 150 S.W.2d 968. 

The act of 1939, requiring actions for 
personal injuries or death to be brought 
in county in which injury occurred or 
person injured resided at time of in- 
jury, is a venue act and would not re- 
quire a nonsuit,to be taken in an action 
pending at time act became effective, 
which was instituted under statutes au- 
thorizing maintenance of suit for 
wrongful death by personal representa- 
tive or heirs of decedent, because such 
suit was not brought in the county re- 
quired by act of 1939, but would only 
the venue of such action. 
Laws 1939, Act 314, §§ 1, 2; Pope’s 
Dig. §§ 1277, 1278.-Fort Smith Gas 
Cossy. Kincannon, 150 S.W.2d 968. 


Ark. The statute providing that ac- 
tion for injury should be brought in 
county where accident occurred, or in 
county of injured person’s residence, 
did not preclude a resident and a non- 
resident from maintaining actions 
against truck owner, a foreign corpo- 
ration, for injuries sustained in Mis- 
souri in collision between automobile 
and truck, in county in Arkansas 
through which the owner’s truck line 
ran. Acts 1939, Act 314; Pope’s Dig. 
§ 1394. —Viking’ Freight Co. v. Keck, 
153 S.W.2d 167, affirming 153 S.W.2d 
163 and 153 S.W.2d 166. 


One injured in Arkansas through the 
wrongful act of another within the 
meaning of statute fixing venue of ac- 
tions for personal injury, may sue up- 
on that cause of action in another state 
if proper service may be had, but if he 
elects to sue in Arkansas the cause of 
action must be brought in the county 
where the injury occurred, or in the 
county in which the plaintiff resided 
at the time of his injury. Acts 1939, 
Act 314.—Viking Freight Co. v. Keck, 


1925, art, 798,—English v. Ware, 


153 iene 167, agirming | 153, S.w.2d 
163 and 153 S.W.2d 166. 


6 

Tex.Civ.App. Where automobile cov- 
ered by recorded chattel mortgage exe- 
cuted in Jackson county by dealers in 
favor of foreign finance company was 
daily exposed for sale until bought by 
buyer who had no knowledge of mort- 
age and after buyer used automobile 
or more than six months finance com- 
pany’s agent without notice removed 
automobile from street in town in 
Jackson county and sold it, chattel 
mortgage was yoid under statute and 
buyer was a bona fide purchaser to 
whom ‘constructive notice’ of mort- 
gage was not attributable and buyer 
was entitled under provisions of venue 
statute authorizing suit based on a 
trespass to be brought in the county 
where the trespass was committed and 
authorizing action against foreign cor- 
poration to be brought where cause of 
action arose, to bring an action for 
conversion against finance company and 
its agent in Jackson county. Vernon’s 
Ann.Civ.St. art. 1995, subds. 9, 27; art. 
5497a.—Service Finance Corporation v. 
Singleton, 146 S.W.2d 1020. 
Tex.Civ.App. An action for death of 
automobile passenger who was killed 
in collision with rear of truck which 
in violation of statute had been parked 
without lights was “based” on a 
“crime” or “offense” within statute per- 
mitting action to be brought in the 
county wherein the crime or offense is 
committed, as against owner’s plea of 
privilege to be sued in the county of 
his residence, though owner was not 
present and in charge of truck at time 
of collision, since offense was commit- 
ted by driver as owner’s agent. Rev. 
$t.1925, art. 1995, subd. 9; Pen.Code 


147 
S.W.2d_ 864. 

Tex.Civ.App. Where an injury is in- 
flicted upon the person or property of 
another by an affirmative act, wrong- 
fully or negligently committed, such 
act constitutes a “trespass’’ ‘within 
venue statute providing that suit based 
on trespass must be brought in county 
where trespass is committed or in coun- 
ty where defendant has his domicile. 
Vernon’s Ann.Civ.St. art. 1995; subd. 9. 
—Shivers v. Hundley, 148 S.W.2d 440. 

Under venue statute providing that 
suit based on trespass could be brought 
in county where trespass was commit- 
ted, action growing out of automobile 
collision eooutein gs in McLennan coun- 
ty was properly brought in MeLennan 
county. Vernon’s Ann.Civ.St. art. 1995, 
subd. 9.—Shivers v. Hundley, 148 S.W. 
2d 440. 

Tex.Civ.App. In action for death of 
motorist resulting from collision with 
truck brought in county where colli- 
sion occurred under subdivision 9 of 
the venue statute, essential venue facts 
were whether a crime, offense, or tres- 
pass had been committed by truck 
driver and truck owner as against 
plaintiffs in county where collision oc- 
curred on date alleged. Vernon’s Ann. 
Civ.St. art. 1995, subd. 9.—Brandon vy. 
Schroeder, 149 S.W.2d 140. 

§ 64 

Tex.Civ.App. A complaint alleging 
that plaintiff, while driving on highway 
in Orange county, ran into rear of de- 
fendant’s parked automobile which had 
been left on highway by defendant and 
its servants did not allege a ‘‘trespass”’ 
within venue statute providing that an 
action based upon a “trespass” may be 
brought in county where trespass was 
committed, Reyv.8t.1925,5 art, 91995; 
subd. 9,—Austin Road Co. v. Faiszt, 149 
S.W.2d 1015, 

Tex.Civ.App. Lessee’s trespass action 
against lessor’s purchaser and the lat- 
ter’s servants and agents was properly 
laid in Stephens county within excep- 
tion to venue statute, where premises 
were located, on ground that purchaser 
and his servants and agents, with 
knowledge of lease and before expira- 
tion thereof and while lessee was in 
open and exclusive possession, entered 
and appropriated premises and cut the 
fences and constructed a residence and 
other buildings thereon. Vernon’s Ann. 


 Civ.St. 


‘tuted for sole purpose of recovering — 


art, 1995, (subd. ba —Scott 
Robertson, 151 S.w.2d 
Tex. Civ.App. A ey salesman, 
driving his corporate employer’s auto- 
mobile on way back from place, to 
which he had gone on personal errand, 2 
to point at which he had digressed 
from his route to city wherein he ex 
pected to resume work, at time of col- 
lision with another automobile, result- 
ing in injury to occupant thereof, was 
not “engaged on employer’s business” 
or acting within “scope of his employ- Be : 
ment” at time of accident, though tw (es 
cases of employer’s cereal ‘product weress 7a# 
in its automobile at such time, so that 
injured person had no cause of action 
against employer for trespass comm t- 
ted in county wherein accident oceur- 
red, and employer’ s plea of privilege to — 
be ‘sued in county of its domicile 
such injuries should have been granted, 
Vernon’s Ann. eae St. art. 2020.—K jie 
Ae 


§ 65 
Ark. If the purpose of a bill PPE & 
effect of a decree are to reach and 
erate on realty itself, then the bill 
regarded as a “proceeding in rem’ and — 
is a “local action’ within meaning of 
statute, and must be brought in_ the 


county where the land is situated 
Pope’s Dig. § 1386.—Dowdle vy. Byrgh 
147 S.W.2d 343. 

Cal.App. Where party wall. 


erected so that it rested equally a4 
land of adjoining owners and builder 
agreed that adjoining owners shor 
have right to use wall on payment. ; 
certain sum and adjoining owners used 
wall and committed no trespass o 
part of wall resting on builder’s lo 
builder was not entitled to maintain — 
an action for injunctive relief and to 
recover cost of wall from adjoini 
owners in county wherein the wall w 
located but was required: to bring ‘ 
action in place of residence of the ad- 
joining owners. Code Civ.Proc. e 3 " , 
—Scott v. Sigel aoe 104 P.2d 71 


it 
to the realty is incidentally, collate 
ally or even necessarily inquired int« 
where the judgment can be satisfied by. 
payment of money. Code Civ.Proc. § 
392.—Pacifie Const. Finance Co, ne 
Kramer, 108 P.2d 723. 

Tex.Civ.App. A suit which had for 
its primary object fixing of contrac 
trust in land involved by judgment, fo 
title thereto and for accounting fo 
damages to land could be tried only in 
county in which land was located, un- 
der venue statute. Rev.St.1925, art. 
1995, subd. 14.—Moran y. Waters, 153 
S.W.2d 675. 


§ 66 eee 

Cal.App. Courts in counties in 
which real estate is situated have ex- 
clusive jurisdiction of actions eS 


possession, quieting title or enforcing 
liens thereon, since such actions neo 
not “transitory actions.” Code Civ. =. 
Proc. § 392; ‘Const, "art: 26, 3eia 0. ee 
Vaughan y. Roberts, 113 P.2d 884, i Gs 
Ky. Action to recover an oil royalty 
involved an “interest in real estate,’’ so 
that action was properly brought. in 
county where realty was located rath- : 
er than in county where defendant ad- 2 
ministrator qualified. Civ.Code Prac, § 
62.—Williams’ Adm’r vy. Union Bank & 
Trust Co., 143 8S.W.2d 297, 283 Ky. 644. 
Tex.Civ.App. A statutory suit for 
partition of land situated wholly with- 
in one county was required to be tried 
in county where lind was_ situated, 
notwithstanding defendants resided in 
other counties. Rev.St.1925, art. 1995, 
subds. 13, 14; arts. 6082, 6083.—Pena 
v. Sling, 142 S8.W.2d 840, conforming 
to answers to certified questions 140 
S.W.2d 441, 128 A.L.R. 1223. 
Tex.Civ.App. In the state’s suit to 
have land in Brazoria and Galveston 
counties declared vacant public land, 
defendants’ cross-action against their 
codefendants for title and possession 


of land part of which was involved in 
the state’s suit was required to be 
tried on pleadings and evidence as be- 
tween defendants and __codefendants 
only, and it was governed by the stat- 
ute requiring suits for the recevery of 
lands or damages thereto to be brought 

in the county in which the land or a 
part thereof may lie. Vernon’s Ann. 
'Civ.St. art. 1995, subd. 14.—Fetherston 
vy. State, 146 S.W.2d 1078. 

Where certain defendants in _ the 
state’s suit to have land situated in 

Brazoria and Galveston counties de- 
clared vacant public land filed a cross- 
action against their codefendants for 
title and possession of land part of 
Pm which was involved in the state’s suit, 
-* the equitable rule of joinder to avoid 
a multiplicity of suits had no applica- 
tion, and the venue of the eross-action 
was determined exclusively by the stat- 
ute requiring suits for the recovery of 
- Jands or damages thereto to be brought 

in the county in which the land or any 

art thereof may lie. Vernon’s Ann. 
\ Giv.8t. art, 1995, subd. 14.—Fetherston 
_y. State, 146 S.W.2d 1078. 

The permissive provisions of the 
venue statute relating to actions on 

- written contracts, for partition, against 
domestic and foreign corporations, and 
against two or more defendants must 
yield to the mandatory provisions of 
the section stating that suits for the 
recovery of land or damages. thereto 
must be brought in the county in which 
the land or a part thereof may lie. 
--Vernon’s Ann.Ciy.St. art. 1995, subds. 
65, 13, 14, 28, 27, 29a.—Fetherston v. 
HP State,' 146 S.W.2d 1078. } 
wy Tex:Civ.App. Where a formal action 
for partition between joint claimants 
presents for adjudication simply a con- 
troversy concerning amount or size of 
fhe share or interest of the respective 
parties, the action nevertheless remains 
one for “partition,” venue of which is 
- eontrolled by thé thirteenth exception 
to the general venue statute but where 
the defendant in the action sets up a 
 elaim of ownership to the entire prop- 
_——s-« ty:~involved, the action becomes a “suit 
- for recovery of land” and is controlled 

by the fourteenth exception to venue 
statute. Rev.St.1925, art. 1995, subds. 
13, 14; art. 6082—Tide Water Oil Co. 
vy. Bean, 148 S.W.2d 184, conforming 
' to mandate Tide Water Oil Co. v. Bond, 

143 S.W.2d 751, 135 Tex. 334, opinion 
supplemented 148 S.W.2d 193, supple- 
menting opinion Tide Water Oil Co. 
ft vy. Bean, 118 S.W.2d 358. 

——- Pex.Civ.App. Where plaintiffs in ac- 
tion filed in Harris county alleged that 
they owned land in Victoria county and 
jJeasehold estates from which oil and 
gas for which they sought recovery 
were produced, and that defendants 
were joint owners of a block of min- 
eral leases on land situated in Victoria 
county under a joint adventure, and 
ny that plaintiffs were entitled to share in 
: all profits derived therefrom, suit was 
within article providing that a suit for 
- the recovery of lands or damages 
thereto, or to remove incumbrances on 
" the title to land, or to prevent or stay 
; waste on lands, must be brought in the 
eounty where the land lies. Vernon’s 
Ann.Civ.St. art. 1995, subd. 14.—Nor- 
a vy. Gulf Production Co., 149 S.W.2d 
681. 
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Va. A suit by a lessor of coal lands 
for an accounting and a determination 
of amount of rentals or royalties due 
Jessor and a decree for the payment 
thereof was not a “suit to recover land” 
nor a “suit to subject land to a debt” 
within meaning of venue statute war- 
ranting bringing of such suit in county 
wherein such land or a part of it is 
situated, despite prayer that realty of 
lessee be sold to satisfy amount due 
lessor, where there was no allegation 
that lessor had a lien on the realty, by 
way of judgment or otherwise, which 
would entitle him to such relief. Code 
1919, § 6049, as amended by Acts 1932, 
ce. 71; § 6438, as amended by Acts 1932, 
ec, cae ate y. Zimmerman, 10 8.H. 
2d Z 


§ 69 
Tex.Civ.App. Only where a defend- 
ant in a partition suit sets up in his 
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answer a claim of ownership to all the 
land involved does the action become 
one of “trespass to try title,’”’ the venue 
of which is controlled by the four- 
teenth exception to the general venue 
statute. Rev.St.1925, art. 1995, subds. 
13, 14; art. 6082.—Tide Water Oil Co. 
v. Bean, 148 §.W.2d 184, conforming to 
mandate Tide Water Oil Co. v. Bond, 
143 S.W.2d 751, 1385 Tex. 334, opinion 
supplemented 148 S.W.2d 193, supple- 
menting opinion Tide Water Oil Co. 
v. Bean, 118 S.W.2d 358. 5 

Suit for recovery of land, denominat- 
ed as “trespass to try title,’ venue of 
which, is controlled by the fourteenth 
exception to the general venue statute, 
essentially is an action between rival 
claimants of land or the right to the 
possession thereof, and incidentally 
partition may _ follow in accordance 
with the adjudication concerning title 
or right to possession. Rev.St.1925, art. 
1995, subd. 14.—Tide Water Oil Co. v. 
Bean, 148 S.W.2d 184, conforming to 
mandate Tide Water Oil Co. v. Bond, 
143 S.W.2d 751, 135 Tex. 334, opinion 
supplemented 148 S.W.2d 1938, supple- 
menting opinion Tide Water Oil Co. 
v. Bean, 118 S.W.2d 358. 


§ 72 

Ark. Where the object of suit for 
specific performance of contract for 
purchase of realty was to compel de- 
fendant to accept a conveyance and to 
pay therefor, and if he refused to do 
so, having acquired the outstanding 
title of a mortgagee, to have a _ lien 
therefor decreed on the realty, and the 
realty condemned to satisfy the lien, 
the action was a “local action” within 
meaning of statute and was properly 
brought in county where realty was lo- 
cated, since action was to recover an 
‘interest in realty”. Pope’s Dig. §§ 
1386, 8253, 8254.—Dowdle v. Byrd, 147 
S.W.2d 343. 

Cal.App. Courts in counties in 
which real estate is situated have ex- 
clusive jurisdiction of actions insti- 
tuted for sole purpose of recovering 
possession, quieting title or enforcing 
liens thereon, since such actions are not 
“transitory actions.’? Code Civ.Proc. § 
392; Const. art. 6, § 5.—Vaughan vy. 
Roberts, 113 P.2d 884. | 

N.Y.Sup. An action for judgment es- 
tablishing and foreclosing a lien on 
realty should be brought in the coun- 
ty in which the realty is situated.— 
Titus v. Titus, 25 N.Y.S.2d 936, 175 
Mise. 970. 


An action against Kansas resident 
who claimed to be sole heir at law of 
decedent, to collect alleged debts of de- 
ecedent out of his realty located in 
Broome county, N. Y.; as authorized by 
Decedent Hstate Law, was an action 
in equity to establish a lien on de- 
cedent’s realty located in Broome coun- 
ty and to have the lien satisfied out of 
that realty, so that the venue of the 
action was in Broome county and not 
in Onondaga county, N. Y., where 
plaintiff resided. Decedent Hstate Law, 
§§ 170 et seq., 176, 185; Civil Prac- 
tice Act, § 183.—Titus vy. Titus, 25 N. 
Y.S.2d 936, 175 Misc. 970. 

Wa. A suit by a lessor of coal lands 
for an accounting and a determination 
of amount of rentals or royalties due 
lessor and a decree for the payment 
thereof was not a “suit to recover land” 
nor a “suit to subject land to a debt” 
within meaning of venue statute war- 
ranting bringing of such suit in county 
wherein such land or a Pee of it is 
situated, despite prayer that realty of 
lessee be sold to satisfy amount due 
lessor, where there was no allegation 
that lessor had a lien on the realty, by 
way of judgment or otherwise, which 
would entitle him to such relief. Code 
1919, § 6049, as amended by Acts 1932, 
c. 71; § 6438, as amended by Acts 1932, 
ce, 329.—Cowan vy. Zimmerman, 10 S.B. 
2d 5505. 

§ 73 


Kan. Where mortgaged realty in- 
volved in foreclosure action, though sit- 
uated in two counties, was mortgaged 
to secure payment of at least $1,000 
of total indebtedness, the district court 
of one of those counties had jurisdic- 
tion of the subject-matter. Gen.§t.1935, 


60-502.—Hberhardt Lumber Co. v 
cuyer, 110 P.2d 757, 153 Kan. 386. 

Tex.Com.App. 
ing that suit for- foreclosure of mort- 
gage or other lien may be brought in 
county where property subject to lien 


is situated, venue is sufficiently broad ~ 
in scope to embrace all matters inci- 


dent to final and complete foreclosure. 
Vernon’s Ann.Ciy.St. art. 1995, subd. 12. 
—Pierson v. Pierson, 150 S.W.2d_ 788, 
ve Tex. 310, reversing 128 S.W.2d 

Under statute, venue in suit to fore- 
close mortgage or other lien lies in 
county where property subject to lien is 
situated regardless of domicile of any 
defendant and of his relationship to 
debt secured. Vernon’s Ann.Ciy.St. art. 
1995, subd. 12.—Pierson v. Pierson, 150 
S.W.2d 788, 136 Tex. 310, reversing 
128 S.W.2d 108. ; 

Under venue statutes, suit to fore- 
close first mortgage, brought against 
mortgagors and administrator and heirs 
of second mortgagee, could be. main- 
tained in county where ‘part of mort- 
gaged land was situated, notwithstand- 
ing that none of defendants resided in 
such county. Vernon’s Ann.Civ.St. art. 
1995, subds. 12, 29a.—Pierson v. Pier- 
son, 150 S.W.2d 788, 136 Tex. 310, re- 
versing 128 S.W.2d 108. 


§ 75 
N.Y.Sup. Where plaintiff in action 
against contractor and surety on con- 
tractor’s bond to establish claim for 


materials furnished contractor for con- | 


struction of public improvement had 
previously released mechanic’s liens 
filed on account of such materials fur- 
nished, the action did not involve fore- 
closure of any mechaniec’s lien, so as 
to entitle surety to demand a change 
of venue to county in which public im- 
provement was constructed under stat- 
ute fixing proper place of trial of ac- 
tion involving an interest in real prop- 
erty in the county in which the sub- 
ject of the action or some part there- 
of is situated. Civil Practice Act, § 
183, subd. 9.—Shelt Co. v.  Simiele 
aor Co., 28 N.Y:S.2d 794, 176 Misc. 


i § 80 

Okl. Landowners’ action for damage 
to real estate, which was not for the 
recovery of real estate or an interest 
therein so as to directly draw in ques- 
tion title to real estate, was a “tran- 
sitory action” rather than a “local ae- 
tion’”’ and venue thereof was in county 
in which defendants or some of them 
resided or might be summoned, as pro- 
vided by statute, rather than in coun- 
ty wherein realty ‘was located. 12 
OKLSt.Ann. § 131, subd. 1.—Pace vy. 
Ott, 115 °P.2)253) ; 


Tex.Civ.App. Special damages alleg- 
edly resulting from wrongful levy of 
execution on land, and from advertise- 
ment of sheriff's sale, not involving 
physical disturbance of possession, 
were not “damages to land,” within ex- 
ception to venue statute authorizing 
venue in county where land may lie. 
Vernon’s Ann.Civ.St. art. 1995, subd. 
14.—Morris Plan Bank of Fort Worth 
v. Ogden, 144 S.W.2d 998. 
Ss) BL 

Ga. An action of trespass to realty 
was not an “action involving title to 
realty’ required by statute to be tried 
in a county where the realty lies, since 
such title is only incidentally or col- 
laterally involved. Code 1933, § 3-208. 


—Anderson y. Black, 13 8.H.2d 650, 191. 


Ga. 627. : 
93 


. § 
Tex.Civ.App. Damages allegedly re- 


sulting from slander of title to land 
did not constitute “damages to the 
land’”’ within meaning of statute au- 
thorizing suits for such damages to be 
brought in county where land is lo- 
pipes pers be rit art. 1995; subd. 

.—Smith v, - T. Carter & Bro., 14 
S.W.2d 1113. iene 


: § 95 
Tex.Civ.App. A _ petition alleging 


_ wrongful levy of execution on plain- 


tiff’s land which constituted trespass, 
subiected plaintiff to great damage, 
and cast cloud on title, and alleging 
that defendant had advertised notice 


ae 
Under statute provid~ 


- ecution sale, 
1995, subd. 14.—Morris Plan Bank of 


ve cloud itle a 
- that vi 


thstanding interlocutory and _ ancil- 
‘relief sought by way of tempo- 
rary writ of injunction to restrain ex- 
Vernon’s Ann.Civ.St. art. 


_ Fort Worth v. ME eet 144 S.W.2da 998. 


< La.App. An 


_ realty or some part 


W.Va. A suit brought solely to set 
aside a conveyance of realty as fraud- 
ulent and to subject such realty to the 
payment of the plaintiff’s debt must be 
brought in the county in which the 
thereof is located. 
Code 1931, 56-1-1.—Central Trust Co. 
v. Feamster, 14 Sune 619. 


action by purchaser 
against land company for an account- 
ing with respect to certain contracts 


‘for the purchase and sale of realty, 


payments made thereon and resale of 
portions thereof by company, with pos- 
sibility of specific performance for such 
contracts as accounting showed it was 


' still within company’s power to per- 


» 


-gardless of defendant’s domicile. 
<~Prac. 


form, without alleging title in pur- 
chaser to any particular piece of realty, 
was not a “revendication action” within 
meaning of statutory exception permit- 
ting such action to be instituted in ju- 
risdiction where realty is situated re- 
Code 
arts. 44, 162, 163.—Cooney V. 
Blythe Co., 200 So. 517. ; 

A “revendication action’, which un- 
der statutory exception may be _insti- 
tuted in jurisdiction where realty is 
situated regardless of defendant’s domi- 
cile, is in the form of a ‘“‘petitory ac- 
tion” in which plaintiff must make out 
his title to realty. Code Prac. arts. 44, 
162, 163.—Cooney vy. Blythe Co., 200 
Sowoly, 4 

§ 115 


Ky. Where plaintiff brought action 


in county of defendants’ residence, to 


realty sold to satisf 


ot, salt | 


have. deed to realty lected pnere oer 
j d fraudulent, an o have 
iene the debt of one 
of defendants to plaintiff, and at trial 
it developed that a superior lien exist- 
ed on realty located in county of de- 
fendants’ residence, circuit court in 
county of defendants’ residence had ju- 
risdiction to order the sale of realty lo- 
eated in another county. Ky.St. § 
1907a; Civ.Code Prac. § 62.—Crawford 
v. Crawford, 149 S.W.2d 778, 286 Ky. 

Bs 
ee A statutory action on a return 
of nulla bona may be brought in the 
court rendering the judgment, and in it 
court may order real estate in another 
county to be sold in satisfaction of the 
judgment, if the property has been 
seized by any legal process. _ Civ.Code 
Prac, § 439.—Hargis v. Hargis, 151 8S, 
W.2d 417, 287 Ky. 72 f 

Where executions on alimony judg- 
ments were returned nulla bona, and 
wife brought equitable discovery ac- 
tion against husband and _ others 
claiming husband’s land, circuit court 
which rendered the judgments had ju- 
risdiction to order land in another 
county to be sold in satisfaction of 
wife’s claim and of other claims which 
were brought into the action through 
pleadings, cross-petitions and order 
of removal and consolidation of bank- 
ing commissioner’s action against hus- 
band. Civ.Code Prac. § 62, subd. 3; 
Ky.St. § 210—Hargis v. Hargis, 151 
S.W.2d 417, 287 Ky. 72. 

§ 116 

S.C. The court of common pleas of 
Sumter county had the power to trans- 
fer a case to Richland county to be 
tried in a Richland county court, on 
ground that transfer would serve con- 
venience of witnesses and promote ends 
of justice, and that defendant was an 
actual resident of Richland county for 
venue purposes at time of commence- 
ment of action. Code 1932, § 422,— 
Roof y. Tiller, 10:S.B.2d 333, 195 S.C. 
132. 


117 : 
N.J. Repleyvin is a ‘local action” for 


-yenue purposes.—Greten v. Passaic- 


a 


ue was fixed ‘in, 
ere land was situated, not-— 


I ) 23 
In replevin suit in Supreme Court, 
venue must be laid in the county where 
the detained goods are located, since 
jurisdiction of Supreme Court is state- 
wide and replevin is a local aetion.— 
Greten yv. Passaic-Bergen Bottle Co., 
15 A.2d 644, 125 N.J.L.’ 387, affirming 
10 A.2d 157, 128 NJ.L. 572. 
Tex.Civ.App. An action against de- 
fendant residing in Duval county for 
recovery of personal property located 
in Nueces county could be maintained 
in Nueces county. Vernon’s Ann.Civ. 
St. art. 1995, subd. 10.—Downing v. 
Slattery, 144 S.W.2d 371, error dis- 
missed. 
In suit for recovery of personal prop- 
erty, the main and controlling venue 
fact is location of property in county 
where venue is sought to be maintain- 
ed. Vernon’s Ann.Civ.St. art. 1995, 
subd. 10.—Downing vy. Slattery, 144 8. 
W.2d 871, error dismissed. 


§ 11 

Tex.Civ.App. Shares of the capital 
stock of a corporation constitute “per- 
sonal property” within the tenth excep- 
tion of the venue statute providing 
that suits for the recovery of personal- 
ty may be brought in any county 
where the property may be or where 
the defendant resides. “Vernon’s Ann. 
Civ.St, art, 1995, subd. 10.—Ewing v. 
Moody, 146 S.W.2d 274, 

Under the tenth exception to the 
venue statute providing that suits for 
the recovery of personalty may be 
brought in any county where the prop- 
erty may be or where the defendant 


resides, suit for the recovery of shares | 


of stock was properly brought in coun- 
ty of corporation’s domicile, since 
shares of capital stock of a corporation 
are deemed to be in the domicile of 
corporation in which its assets are 
situated. Vernon’s Ann,.Ciy.St. art. 
1995, subd. 10.—Ewing v. Moody, 146 
S.W.2d 274. 


§ 121 
N.Y.Sup. The cause of action for 


-purposes of venue, to recover penalties 


for failure of treasurer of corporation 
to comply with stockholder’s request 
for statement of assets and _ liabilities 
was not given for failure to comply 
with request, but for failure to obey 
all provisions of statute relating to 
making of such a statement. Stock 
Corporation Law, 77.—Daddazio_ v. 
Ontario Sand & Gravel Co., 24 N.Y.S. 
2d 179, 175 Mise. 518. 

The venue of stockholder’s action 
against corporation to recover penalties 
for failure of treasurer of corporation 
to comply with stockholder’s request 
for statement of corporation’s assets 
and liabilities was in county in which 
eorporation maintained its office rather 
than in county of stockholder’s resi- 
dence. Civil Practice Act, § 184, subd. 
1; Stock Corporation Law, § 77.—Dad- 
dazio v. Ontario Sand & Gravel Co., 24 
N.Y.S.2d 179, 175 Mise, -518. 

Okl. An action to recover statutory 
penalty for exaction of usury was re- 
quired to be brought in county wherein 
the cause of action, or some part there- 
of, arose. 12 OklSt.Ann. § 133.—Nor- 
man v. Campbell, 108 P.2d 789. 


§ 122 

Fla. The circuit court of Hillsbor- 
ough county was without jurisdiction 
to prohibit state treasurer as ex officio 
state insurance commissioner from 
holding hearing to determine whether 
license of insurance agent to do busi- 
ness should be cancelled by reason of 
charges which had been _ preferred 
against agent, on ground that the 
charges presented against agent were 
insufficient to constitute a basis for 
eancellation of his license to do busi- 
ness, since the circuit court of Leon 
county, the county of the officer’s of- 
ficial residence, is the forum to which 
such matters must be presented. Acts 
1929, ec, 13663, § 6, as amended by Acts 
1931, ec. 14741, § 5.—State ex rel. Avala 
v. Knott, 3 So.2d 522. 

Mont. The statute providing that an 
action questioning the reasonableness 
of rates filed by the Public Service 


did not authorize an ac 
gas company to enjoin 


ot 


rict cour ate 


on by na 
Public Servi 
ommission and Attorney General f. 
enforcing in Valley county and Phil- 
lips county a gas rate reduction o 
der made in Lewis and Clark « 
to be brought in Lewis and Clark | 
ty, but resort was required to be 
to venue statutes. Rev.Codes 19 
3906, as amended by Laws 1937 
—Montana-Dakota Utilities Co. v. 
lic Service Commission of Montan 
P20) 533: 7 

Natural gas company’s “cause 
tion” to enjoin Public Service Commi 
sion and Attorney General from ej 
forcing in Valley county and _ Philli 
county a gas rate reduction order ma 
in Lewis and Clark county, aro: 
Valley county and Phillips count 
was required to be tried in one ¢ 
other, and not in Lewis and Cla 
county, though complaint also sough 
to set aside the order, since thi 
forcement of the order was what 
harm the company. Reyv.Codes 19 
3906, as amended by Laws 1937, e, 
§ 9094, subd. 2.—Montana-Dakota 
ities Co. v. Public Service Commi 
of Montana, 107 P.2d 533. wala. 

The statute providing that actio 
for enumerated causes must be tried 
the county where the cause, or son 
part thereof, arose, subject to the 1 
power of the court to change the pla 
of trial, was applicable to action 
natural gas company to enjoin Publ 
Service Commission and Attorney Ge 
eral from enforcing in and about ~ 
ley county and Phillips county 
rate reduction order made in ~ 
and Clark county, and not statute 
viding that in ‘all other cases” th 
tion shall be tried in the coun 1 
which the defendants, or any of the 
may reside at the commencement — 
the action. Rev,Codes 1935, §§ 909 
subd. 2, 9096—Montana-Dakota U 
ties Co. v. Public Service Commi 
of Montana, 107 P.2d 533. 40) 


§ 123 oY 
Mont. Where person was arreste 
Beaverhead county and was taken 
county seat thereof by shortest route 
which traversed Silver Bow county 
distance of 12 miles, plaintiff's cay 
of action for false imprisonment “aro 
immediately upon arrest in Bez 
head county, and no part of cau 
action arose within Silver Bow co 
under statute providing that a 
against a public officer for an act d 
by him in virtue of his office mu 
tried in county where the : 
some part thereof arose’’. 
1935.) 8 
P.2d 286 


0) 


th 


§ 124 ct 
8.0. The statute fixing the venue of 
an action in the county in which the 
defendant resides is not applicable in 
a proceeding for disability benefits 
against the board of commissioners of 
the police insurance and annuity fund, 
since the proceeding is against a p 
lic officer or board and yenue mu 
determined by statute applicabl 
actions against a public officer. — ee! 
1932, §§ 421, 422Baldwin v. Board — 
of Commissioners of Police Insurance 

and Annuity Fund of South Carol 
12 8.H.2d 846, 196 S.C. 112, ; 
§ 126 eae 

Mont. Where claim against closed 
bank had been adjudicated by court 
having jurisdiction of liquidation pro-- 
ceedings and receiver’s certificate is-_ 
sued approving claim, under statute re- 
quiring action, against a public officer 
for an act done by him in virtue of his 
office to be tried in county where the 
cause or some part thereof arose, the 
venue of claimant’s action against state 
bank examiner as liquidating agent of 
bank to compel pro rata payment of 
such claim was properly laid in county 
where liquidating agent resided and 
maintained his office and in which he 
refused to pay claim, as against motion 
for change of venue to county wherein 


closed bank was situated. Rev.Codes” 
1935, §§ 6014142, 6014.150, 9094,— 
Merchants Nat. Bank Bldg. Co. v. 


§ 126 
Farmers State Bank of Cut Bank, 111 
.2d 806 


‘ 

32) é 

ae N.C. Where acts of agents and offi- 
} cers of a city in connection with exer- 
cise by city of statutory authority to 
conduct certain activities outside cor- 
porate limits give rise to a cause of 
action, such cause of action “arises” 
where the acts are committed. Code 
1939, § 2787, subd. 12; §§ 2790, 2791, 
é 2793, 2796, 2805, 2807.—Murphy_v. 
faa City: af High Point, 12 S8.E.2d 1, 218 N. 


. 


Where city which was located in 
Guilford county, acting under statute, 
established a sewerage disposal plant 
in Davidson county, and wrong, if any, 
to plaintiffs who owned land in David- 
son county near Rich Fork creek, was 
 eommitted when city’s agents permit- 
ted raw sewage to be _ by-passed 
_ through plant and discharged with im- 
properly treated sewage and dye wa- 
ter into creek, and alleged negligent 
acts were committed by city through 
its officers and employees within Da- 
vidson county, a cause of action, if 
any, for damages to plaintiffs’ land 
_ “arose” in Davidson county, and hence 
- Davidson county was proper venue for 
trial of action for damages. C.S. § 
463, 464; Code 1939, §§ 2791, 2805.— 
Murphy v. City of High Point, 12 S. 
W.det.218 N.C...597. ( 
S.C. Under statute providing that 
actions against a public officer must be 
tried in the county where the cause or 
some part thereof arose, a “cause of 
action” consists of a primary right of 
plaintiff, a corresponding duty of de- 
decdant, and a wrong by defendant in 
breach of such right and duty. Code 
1932, § 421—Baldwin v. Board of Com- 
- missioners of Police Insurance and An- 
nuity Fund of South Carolina, 12 S.H. 
2d 846, 196 S.C. 112. 


~ against a public officer must be tried 


AN 
1 


and annuity fund based upon claim- 
 ant’s_ official status as a police officer 

in Florence county and performance 
by him in such county of official duties 
as police officer arose and was properly 
brought in Florence county and not in 
_ Richland county in which defendant 
sen had its offices and official residence, 
since official status acquired and exer- 
 eised in Florence county constituted 
“primary right” to benefits which ac- 
erued to claimant as member of the 
fund. Act April 17, 1937, 40 St. at 
Large, p. 295; Code 1932, § 421.— 
Baldwin v. Board of Commissioners 
of Police Insurance and Annuity Fund 
of South Carolina, 12 S.E.2d 846, 196 
USC. 112. 

S.D. If a public officer is charged 
with an act done by virtue of his office, 
the action must be tried in the county 
where the cause of action or some part 
thereof arose. SDC  33.0303.—Meihak 
yv. Schreckenghaust, 297 N.W. 122. 

The nature of an action, when the 
place of trial is in question, is deter- 
mined by the allegations of the com- 
coo v. Schreckenghaust, 297 


Where complaint for false imprison- 
ment alleged that sheriff and deputy 
sheriff of Meade county arrested plain- 
tiff in Meade county and took him to 
Pennington county where they placed 
him in jail, complaint disclosed that 
the acts complained of were committed 

_ by each of defendants “in virtue of his 

- office’ so that the action against the 
sheriff, deputy sheriff and their surety 
was maintainable in Pennington coun- 
ty, in view of statute providing that 
action against public officer for an act 
done by him ‘‘in virtue of his office” 
must be tried in the county where the 
cause or some part thereof arose. SDC 
$3.0303.—Meihak vy. Schreckenghaust, 
297 N.W. 122. 

§ 130 


Cal.App. An action does not arise 
from any injury to real property, but 
is transitory if it seeks to compel sur- 
render for cancellation of a note and 
real estate mortgage securing it, and 


generally if the right to land is inci- 


dent to an action personal, it may be 

tried in the county in which the de- 

fendants or some of them reside. Code 

Civ.Proc. § 392; Const, art. 6, § 5.— 

Vaughan y. eOnGnEe 113 P.2d 884. 
140 


Utah. Objections to venue in cases 
in personam must be seasonably raised 
er they will be deemed ‘“waived’.— 
State v. Johnson, 114 P.2d 1034. 

An objection to venue must be made 
at or before the filing of. a demurrer 
or an answer to the merits.—State v. 
Johnson, 114 P.2d ee 

148 


Utah, In cases in personam, the 
question of venue may be~waived.— 
State v. Johnson, 114 P.2d 1034. 

: § 149 


Okl. Where petition in action for 
statutory penalty for exaction of usury 
did not allege jurisdictional facts, the 
defendant in filing motion to strike 
irrelevant matter from petition and 
motion to make petition more definite 
and certain did not “waive” right to 
raise objection that venue of the ac- 
tion was in Tulsa county, when the 
plaintiff subsequently amended petition 
so as to show that the cause of action 
arose in Tulsa county. 12 Okl,St.Ann. 
based oreo vy. Campbell, 108 P.2d 

Utah. It is a right personal to the 
defendant to have his cause tried in the 
record of proper venue, but if he will- 
ingly submits the matter to a court 
having jurisdiction of the subject mat- 
ter of the action, he is bound by the 
verdict or judgment.—State v. Johnson, 
114 P.2d 1034. be 

1 


Fla. Where action on netes was in- 
stituted in county where cause of ac- 
tion accrued, but defendant was resi- 
dent of another county, the filing by 
plaintiff before defendant was required 
to answer of affidavit of good faith in 
compliance with court order constituted 
a substantial compliance with statute 
requiring affidavit of good faith where 
action is brought in county other than 
that of defendant’s residence,*so that 
affidavit thus filed by plaintiff was not 
subject to be stricken on motion, be- 
cause such statute is “directory” and 


not “jurisdictional”. Comp.Gen.Laws 
1927, § 4219.—Sullivan v. Arbuthnot, 
200 So. 708. 


Tex.Civ.App. The provision of venue 
statute that suit lawfully maintainable 
in county wherein brought as to any 
of two or more defendants may be 
maintained in such county against any 
and all necessary parties merely adds 
another exception to such statute, and 
does not repeal or amend provision 
thereof that suit against two or more 
defendants residing in different coun- 
ties may be brought in any county 
wherein one of them resides. Vernon’s 
Ann.Civ.St. art. 1995, subds. 4, 29a— 
Kelly v. Lobit, 142 S.W.2d 301. 


155 
_ Cal.App. The general spirit and pol- 
icy of statute providing that the county 
in which defendants or some of them 
reside at commencement of action is 
proper county for trial of action is 
to give defendant right of having all 
personal actions tried in the county 
of his residence. Code Civ.Proc, § 395. 
—Vickerson vy. Wehr, 109 P.2da 

Where action on_ rejected claim 
against decedent’s estate was properly 
brought in county in which administra- 
tor resided at time of commencement 
of action, such county was the proper 
county for trial of the action, subject 
to power of court to transfer cause 
as provided by statute, even though 
administrator resigned and special ad- 
ministratrix who resided in another 
county was appointed and on her mo- 
tion was _ substituted as defendant. 
Code Civ.Proc. § 395.—Vickerson yy. 
Wehr, 109 P.2da 748. 

La.App. An action against land com- 
pany for an accounting with respect to 
certain contracts for the purchase and 
sale of realty, which was not an action 
for the revendication of real property 
within the meaning of statutory excep- 
tion permitting the maintenance of 


such action in jurisdictio re 


wat ibe or 
(a AE 


tite 
in district court of parish where realty 
which was involved in contracts was 
situated, which, as disclosed by peti- 
tion, was not the domicile of the land 
company. Code Prac. arts. 162, 163.— 
Cooney v. Blythe Co., 200 So. 517. 

S.D. A defendant is entitled to have 
an action against him tried in the coun- 
ty of his residence, except as other- 
wise provided by statute. SDC 33.- 
0304.—Meihak vy. Schreckenghaust, 297 
N.W. 122. 

Tex. The predominant purpose of 
venue statutes is to give a person who 
has been sued the right to defend suit 
in county of his residence, except un- 
der well-defined exceptions. Vernon’s 
Ann.Civ.St. arts. 1995, 2007, 2008.— 
Newlin v. Smith, 150 S.W.2d 233, 136 
Tex. 260, reversing 142 S.W.2d 610. 

Tex.Civ.App. In action on note in- 
stituted in Dallas county, defendant’s 
plea of privilege to be sued in Harde- 
man county where defendant resided 
was properly sustained, notwithstand- 
ing that note provided for payment in 
Dallas county, where note was barred 
by limitation and defendant’s new 
promise to pay note was silent as to 
place of payment. Vernon’s Ann.Civ. 
St. art. 5527.—Sharp v. Frizzell, 153 S. 
W.2d 543. 

Wash. In a transitory action, de- 
fendant is the favored party with right 
to have the action brought in the coun- 
ty of his residence. Rem.Rev.Stat. § 
205—1.—State ex rel. Nielsen yv. Su- 
perior Court for Thurston County, 115 
P.2d_ 142, 7 Wash.2d 562, reversing 
110 P.2d 645, 7 Wash.2d 562. 

56 


§1 

N.C. Action by creditor of deceased’s 
estate against defendant who was de- 
ceased’s executrix and was also sole 
beneficiary under deceased’s will, 
wherein creditor alleged that defend- 
ant, individually, received from herself 
as executrix, and held as her own, as- 
sets sufficient to pay debt owed to 
creditor and so was liable under stat- 
ute to creditor, was not an action 
against defendant in her official capaci- 
ty as executrix, but was an action 
against defendant individually which 
creditor could bring in county of credi- 
tor’s residence, as against defendant’s 
motion for change of venue to county 
wherein deceased’s estate had been ad- 
ministered. C.S. §§ 59-64, 469.—Rose 
Tepe arene 10 S.B.2d 678, 218 N.C. 


§ 159 

Ark. The statute relating to venue 
of action against railroads, etc,, for in- 
jury to person or property or on liabil- 
ity as a carrier applies to a railroad or 
owner of line of mail-stages or other 
coaches having definite lines of opera- 
tion, and localizes cases against such 
operators to the counties through which 
they operate. Pope’s Dig. 1394.— 
Viking Freight Co. v. Keck, 153 S.W.2d 
163, affirmed 153 S.W.2d 167. 

The statute providing that an action 
against railroad or owner of a line of 
mail-stages or other coaches. for injury 
to person or property upon the road or 
line of stages or coaches or upon liabil- 
ity as a carrier “may” be brought in 
any county through or into which the 
road or line of stages or coaches upon 
which the cause of action arose passes, 
is “mandatory” and means that an ac- 
tion must be brought in a_ county 
through or into which the railroad or 
line of mail-stages or other coaches 
runs, Pope’s Dig. § 1394.—Viking 
Freight Co. v. Keck, 153 S.W.2d 163, 
affirmed 153 S.W.2d 167. 

The statute relating to venue of ac- 
tion against railroad or owner of line 
of mail-stages or other coaches for in- 
jury to person or property or on lia- 
bility as a carrier applies equally and 
alike to corporations, whether foreign 
or domestic, and to all owners of such 
lines, whether corporate or individual, 
but proper service of summons must be 
had in all cases, Pope's Dig. § 1394.— 
Viking Freight Co. v. Keck, 153 S.W.2da 
163, affirmed 153 aad 167. 


Cal.App. 


is situated, was improperly 


Where there are several de- 


Bee ep are ae 

_fendants residing in different counties, 
plaintiff has option of commencing ac- 
tion in county wherein any one of de- 


fendants resides. Code Civ.Proc. § 395. 
—Taff v. Goodman, 107 P.2d 431. 
Ga. If substantial equitable relief 


prayed is against two or more defend- 
ants residing in different counties, suit 
may be brought in the county of the 
residence of either. Code 19383, §§ 2- 
4303, 3-202.—O’Hara v. Jacobs, 11 S.E. 
202199, 

Where two of four sisters executed a 
deed purporting to convey land owned 
by them as tenants in common, and one 
of grantors thereafter died intestate, 
equitable action by the other sisters 
against surviving grantor and grantee 
for cancellation of the deed on ground 
-of mental weakness and fraud prac- 
ticed upon deceased grantor could be 
brought in the county of residence of 
either surviving grantor or grantee. 


Code 1933 af 2-4303, 3-202.—O’Hara 
v. Jacobs, 41°8 Bod 199. 
Ga. A petition filed in Fulton coun- 


ty by a named beneficiary in a life 
policy against insurer, which had its 
office and agent in Fulton county, and 
-against an assignee of the policy, a 
resident of Bibb county, seeking to 
have the assignment declared void and 
canceled and praying that the insurer 
be enjoined from paying the procteds 
of the policy to the assignee, and for 
a judgment and accounting against the 
insurer for the proceeds of the policy, 
' did not pray for such equitable relief 
against the insurer as would draw to 
the jurisdiction the assignee of the pol- 
icy for the equitable relief prayed 
against her. Code 1933, § 3-202.— 
Reynolds y. Solomon, 11 S.E.2d 201. 

Ga.App. In malpractice action 
brought in Fulton county against a 
physician residing in Fulton county 
and a physician residing in Douglas 
county, where trial court nonsuited the 
‘case as to physician residing in Fulton 
county, trial court did not err in dis- 
missing action as to physician residing 
in Douglas county, on motion of such 
physician, for lack of jurisdiction.— 
Pilgrim v. Landham, 11 S.E.2d 420. 

Ga.App. The violation by two per- 
sons of separate duties owing to an- 
other person and commission by them 
of separate and distinct acts of negli- 
gence concurring in causing injuries to 
such person, constitute the perpetra- 
tors “joint tort-feasors’” who may be 
sued together in county in which either 
resides. Const. art. 6, § 16, par. 4.— 
Albany Coca Cola Bottling Co. v. Shiv- 
er, 12 S.E.2d 114, 63 Ga.App. 755. 

A bottling company allegedly : negli- 
gent in selling transparent bottle of 
beverage containing broken glass, and 
dealer allegedly negligent in failing to 
exercise ordinary care to discover bro- 
ken glass, whose combined negligence 
caused injury to person in drinking 
the beverage, were ‘joint tort-feasors”’ 
who could be sued jointly in county in 
which either resided. Const. art. 6, § 
16, par. 4,—Albany Coca Cola Bottling 
ae v. Shiver, 12 S.H.2d 114, 63 Ga.App. 

Ky. In an action authorized under 
the statute providing that an action 
which is not required by statute to be 
brought in some other county may be 
brought in any county in which the 
defendant, or in which one of several 
defendants, who may be properly join- 
ed as such in the action, resides or is 
summoned, the court loses jurisdiction 
of the defendant residing outside the 
county when the action as to the resi- 
dent defendants is for any reason dis- 
missed or terminated in their favor, 
Civ.Code Prac. § (rope 4 v. Universal 


Underwriters, 143 S.W.2d 1067, 284 
Ky. 160. i 
Ohio App. To give the Court of Com- 


! mon Pleas jurisdiction over joint de- 
fendants who are nonresidents ef coun- 


ty where action is brought, and for 
whom summons has been issued to 
eounty of their residence, the aver- 


ments of petition and proof on trial 
must establish a valid joint cause of 
action against a resident defendant and 
against such nonresident defendants.— 
Hoffman vy. Johnston, 36 N.E.2d 184. 
Oki. Where defendants, with whom 


es re Sas e : 
ENUE . 
landowners effected a_ settlement of 
landowners’ action for damage to land, 
never questioned venue of action, 
which was commenced in county other 
than that in which land was situated, 
it was presumed, in the absence of af- 
firmative evidence to the contrary, that 
such defendants were properly sum- 
moned in county of suit, and hence, un- 
der statute, summons was properly is- 
sued to any other county against the 
other defendants, 12 OklLSt.Ann, §§ 
131, subd. 1, 154; 18 OklSt.Ann, § 
471.—Pace v. Ott, 115 P.2d 2538. 
Tex.Civ.App. The statute providing 
that, if two or more defendants reside 
in different counties, suit may be 
brought in amy county where one re- 
sides, but that transfer or assign- 
ment of a note or chose in action shall 
not entitle any subsequent holder to 
sue thereon in any other county than 
that in which such suit could have been 
prosecuted if no assignment or transfer 
had been made, did not authorize an 
action by bank, to which draft was 
transferred and indorsed by resident 
payee, against payee and nonresident 
drawer in county where bank was lo- 
eated on dishonor and refusal of pay- 
ment of draft, since suit could not 
have been maintained by the payee 
against the drawer in the payee’s 
county. Vernon’s Ann,.Civ.St. art. 1995, 
subd, 4.—W4fnet v. First Nat, Bank of 
Bowie, 142 S.W.2d 897. ; 
Tex.Civ.App. The statute providing 
that, when there are two or more de- 
fendants who are necessary parties and 
suit is lawfully maintainable in county 
ag to any of such defendants, it may 
be maintained in such county against 
any or all of them, did not.authorize 
suit by bank, to which draft was trans- 
ferred and indorsed by resident payee, 
against payee and nonresident drawer 
in county where bank was located, on 
dishonor and refusal of payment of 
draft by drawee, since the drawer was 
not a “necessary party” in suit against 
payee for sale by him of the unpaid 
draft. Vernon’s Ann.Civ.St. art. 1995, 
subd. 29a.—Warner v. First Nat. Bank 
of Bowie, 142 S.W.2d 897, 
Tex.Civ.App. In suit for injuries 
against corporation which manufactur- 
ed and sold cosmetics, and individual 
who applied and directed application 
of cosmetics to plaintiff’s face and skin, 
which were injured thereby, corpora- 
tion and individual were sued as “joint 
tort-feasors,’’ jointly and severally li- 
able and suable together or in separate 
suits, so that sustaining of individual’s 
plea of privilege merely created a “sev- 
erance”’ of cause of action and did not 
authorize transfer of venue of cause 
of action against corporation, which 
had filed answer and submitted itself 
to court’s jurisdiction.—Stone y. Lu- 
zier’s Inc., 144 S.W.2d 658, motion over- 
ruled 145 S.W.2d 242. 


Where cause of action is asserted 
against numerous defendants who are 
jointly and severally lable, sustain- 
ing of plea of privilege as to one or 
more of them and change of venue to 
county or counties of their residence 
operates only as to the cause of’ action 
asserted against such defendants and 
does not disturb’ cr affect the proceed- 
ings to recover against remaining de- 
fendants who are shown! to be within 
jurisdiction of court where suit is filed. 
—Stone v. Luzier’s Inc., 144 S8.W.2d 
658, motion overruled 145 S.W.2d 242. 

Tex.Civ.App. Where plaintiff brought 
action against defendant corpvration in 
Dallas county on written contract on 
ground that plaintiff performed a sub- 
stantial part of its obligation in such 
county, and other parties were made 
defendants on ground that they were 
necessary and proper parties to suit 
against primary defendant, upon de- 
termination that venue of suit against 
primary defendant did not lie in Dal- 
Jas county, it necessarily followed that 
venue of suits against other defend- 
ants did not lie in Dallas county. Ver- 
non’s Ann,Civ.St. art. 1995, subds. 5, 
23, 29a—Rio Grande Valley Citrus Ex- 
change v. Leche & Leche, 144 S.W.2d 
1015. 

Tex.Civ.App. Written guaranty to 
bank of repayment by partnership of 
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$10,000 loan and renewals thereof as 
general line of credit did not render _ 
guarantor jointly and severally liable 
with partners on notes by partners © 
subsequently executed to bank in ag- — 
gregate of $10,000, and expressly made ~ 
payable in Trinity county, so as to 
enable bank to join guarantor as 
party defendant with makers in suit on 
notes and guaranty in Trinity county, 
in which neither makers nor guarantor 
resided, as against guarantor’s plea of — 
privilege, since notes and guaranty — 
were separate contracts without any — 
intrinsically-stated mutuality of obli- 
gation as to either by the makers of 
the other. Vernon’s Ann.Civ.St. art. 
1995, subds. 4, 5—Smith y. First Nat. | eS 
Bank in Groveton, 146 S.W.2d 270. | 
Tex.Civ.App. Where defendants were 
sued jointly in action for fraud in sale — 
of land, whether issue of fraud as al- 
leged was sustained was immaterial on 
question of venue. Vernon’s Ann.Civ 


Where resident of Cameron county 
and resident of Bexar county were sued 
jointly in action for fraud in sale of 
Jand, venue was properly laid in Cam-- 
eron county, and order overruling plea 
of privilege of resident of Bexar county __ fae. 
was proper. Vernon’s Ann.Ciy.St. art. eon 
1995, subds. 4, 7, 12, 29a—Landa vy. 

Isern, 149 S.W.2d 631, ad 
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Tex.Civ.App. Defendants suable to- 
gether or in separate suits upon join a 
and several liability may be sued in © 
any county having jurisdiction over ~~ 
them, and suit against one in the coun- 
ty of his residence does not preclude 
institution and maintenance of suits © 
against others in counties of their res- 
idence.—Stone vy. Luzier’s, Ine., 144 S 
W.2d 658, motion overruled 145 S.W.2d 


§ 168 Ss 
Cal.App. In determining whether — 
person has been made a defendant sole- 
ly for purpose of having action tried — 
in county wherein that defendant re-' 
sides, the test usually applied is wheth- 
er the complaint states a cause of ac- — 
tion against that defendant. Code Civ. | 
Proc. § 395.—Taff v. Goodman, 107 P. 
2d 431. 
In action for injuries sustained in au 
tomobile accident, evidence did not es- — 
tablish that added defendant WA SE: teem 
joined for sole purpose of having ac-  — 
tion tried in county wherein added de- 
fendant resided, ode Civ.Proc. § 395. 
—Taff v. Goodman, 107 P.2d 431. : 


Ga. Superior court of county in 
which certain heirs at law of deceased 
resided, but not of the county in which 
administrator resided, had no jurisdic- 
tion of an equity suit by creditors of | 
deceased’s estate to reeover on claims — 
due them, where no affirmative relief 
was prayed against the heirs,—Waldrop— 
vy. Nolan, 15 S.E.2d 225. : 

Superior court of county in which 
resided a former administrator who 
had been removed, had no jurisdiction — 
of equity suit by creditors of estate to 
recover on claims, where the suit was 
against the former administrator in his 
representative capacity, and no affirm- 
ative relief as to him as an individual 
was being sought.—Waldrop vy. Nolan, 
15 S.H.2d 225. 

Ga.App. Where two defendants, one ay 
a resident of the county in which suit ra 
is filed and the other a nonresident of x 
the county, are sued jointly as tort- . 
feasors, the court has jurisdiction of 
both defendants if both are in fact . 
joint tort-feasors, but if there is no lia- 
bility against the resident defendant, 
he is not a “joint tort-feasor”’ with the 
nonresident defendant, and the court 
has no jurisdiction of the person of 
the nonresident defendant.—Daugherty 
vy. Summerall, 13 S.H.2d 705. 

In employee’s suit against his em- 
ployer, who was a resident of county in 
which suit was brought, and against 
nonresident bottling company for inju- 
ries sustained when bottle containing 
earbonated soft drink exploded, peti- 
tion alleging that employer was negli- 
gent in failing to warn employee that 
bottle might explode was insufficient to 


4 


fendants 


ear | 


Pierson v. Pierson, 
fas Tex. 310, reversing 128 S.W.2d 
108. 
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state a cause of action against employ- 
er, where it was not alleged that em- 
ployer knew that the particular bottle 
had been overcharged and was likely to 
explode or that any warning which 


- employer might have given could have 


prevented bottle from exploding, and 
the trial court properly sustained gen- 
eral demurrers to the petition and dis- 


' missed the petition as to both em- 
ployer and company. Code 1933, §§ 66- 


301, 66-303.—Daugherty v. Summerall, 
13 S8.H.2d 705. 

Ga.App. Where petition was brought 
in county of residence of defendant 
against whom it stated no cause of ac- 


tion and-other defendants resided in 
other counties, court erred in overrul- 


ing demurrers to petition.—Crosby Vv. 


“Calaway, 16 S.H.2d 155. 
_. Mo. 
- atory judgment concerning rights 
securities given her by father for dis- 


In daughter’s action for declar- 
in 


tribution after father’s death, brought 


against father’s administrators and ad- 


ministratrix who claimed right to all 
the securities, mother’s executor, other 
heirs to whom the securities were to 
be distributed, and bank and trust 
company, venue was properly laid in 


‘circuit court of county where adminis- 


tratrix lived, though administration of 
father’s estate was pending in probate 
court of another county. Mo.St.Ann. 
§§ 720, 723, pp. 929, 936.—State ex rel. 
and to Use of Clay County State Bank 
v. Waltner, 145 S.W.2d 152. 


A Ohio App. .Where real estate broker 


filed petition in Court of Common Pleas 
of Putnam County and caused sum- 
mons to be issued and served on de- 
in Putnam, Defiance and 
Henry Counties, and petition attempted 
to state a joint cause of action against 
defendants based on conspiracy. but 
there were no allegations of facts show- 
ing that broker had been deprived of 
his rights or damaged by acts allegedly 


done by defendants pursuant to alleged 


conspiracy, and petition merely stated 
a cause of action on contract for com- 


mission on sale of real estate against 


defendant who resided in Henry Coun- 
ty, the court did not acquire jurisdic- 
tion over such defendant’s . person 
through issuance of summons to sheriff 
of Henry County and service thereof on 


defendant in Henry County.—Hoffman 
~ vv. Johnston, 36 N.E.2d 184. 


‘Yex.Com.App. Under venue statutes, 
suit to foreclose first mortgage, brought 
against. mortgagors and administrator 
and heirs of second mortgagee, could 
be maintained in county where part of 
mortgaged land was situated, notwith- 


standing that none of defendants re- 


sided in such county. Vernon’s Ann. 
Civ.St. art. 1995, subds., 12, 29a.— 
150 S.W.2d 788, 


Tex.Civ.App. Where. part of drag- 
line which was attached to truck at a 
forbidden height caught on telephone 
wire as result of which wire broke 
pulling down pole extension which fell 
toward following motorist who, to 
avert being struck, swung to left, col- 
liding with oncoming automobile which 
overturned, injuring on-coming motor- 
ist’s wife, concurrent acts of negligence 
of following motorist and truck opera- 
tor were “proximate cause” of the col- 
lision, and action for injuries to mo- 
torist’s wife was properly instituted 
against both the following motorist and 
truck operator in county of following 
motorist’s residence as.against conten- 
tion that acts of negligence were sepa- 
rate, and that truck operator had priv- 
ilege of being sued in county of his 
residence. Vernon’s Ann.P.C. art. 827a, 

3(b).—English v. Murphy, 145 S.W. 
2d 201. 

Tex.Ciy.-App. A complaint alleging 
that plaintiff purchased draft from 
drawer, who resided in Eastland Coun- 
ty, in reliance upon promise of drawee, 
who resided in Hidalgo County, con- 
tained in telegram to drawer instruct- 
ing drawer to draw the draft and stat- 
ing that neither the drawer nor drawee 
had paid to plaintiff the amount of the 
draft alleged a joint cause of action 
against the drawer and drawee so as to 


VENUE 


justify jJoinder of drawee in suit on 
draft brought against the drawer and 
drawee in Eastland County. Vernon’s 
Ann.Civ.St. art. 1995, subds. 4, 29a.— 
Hoffer v. Hastland Nat. Bank, 153 S. 
W.2d 3465. 
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Tex.Civ.App. In action against store 
company, traveling salesman, and for- 
eign corporation, alleged to be such 
salesman’s employer, for injuries to 
store customer as result of salesman’s 
negligence in placing sample case in 
aisle of store, plaintiff, failing to es- 
tablish valid case against defendant 
foreign corporation,could not hold 
salesman in same suit on ground that 
he was necessary party, and venue of 
store company’s cross-action against 
foreign corporation and salesman, who 
did not reside in county wherein suit 
was brought, could not be maintained 
in such county as against salesman, 
who did not commit “trespass” there- 
in within meaning of venue statute. 
Vernon’s Ann.Civ.St. art. 1995, §§ 4, 9, 
29a.—R. HB. Cox Dry Goods Co. v. Kel- 
log, 145 S.W.2d 675, error refused. 

Tex.Civ.App. Written guaranty to 
bank of repayment by partnership of 
$10,000 loan and renewals thereof as 
general line of credit did not constitute 
guarantor a “necessary party’ defend- 
ant within meaning of venue statute to 
bank’s suit on notes subsequently exe- 
cuted by partnership and expressly 
made payable in Trinity county, so as 
to sustain venue in Trinity county in 
which guarantor did not reside as 
against guarantor’s plea of privilege, 
since guarantor was not engaged in a 
joint -enterprise with partnership nor 
interested in any real property involved 
in the litigation. Vernon’s Ann.Civ.St. 
art. 1995, subds. 23, 29a.—Smith v. 
First Nat. Bank in Groveton, 146 S. 
W.2d 270. 

Tex.Civ.App. Where action on note 
against maker and assignor was insti- 
tuted in county of assignor’s residence, 
statute providing that whenever there 
are two or more defendants in any suit 
brought in any county, and such suit is 
lawfully maintainable therein as to any 
of such defendants, the suit may be 
maintained in such county against any 
and all necessary parties thereto was 
inapplicable. Vernon’s Ann.Civ.St. art. 
1995, subd. 29a.—Hromas v. Miller, 148 
S.W.2d 968. 

Tex.Civ.App. “Necessary parties’? is 
used in the new exception in the venue 
statute in the strict sense of the term 
and embraces only those persons with- 
out whose presence before the court 
no adjudication of any of the subject 
matter involved in the litigation can be 


had. Vernon’s Ann.Civ.St. art. 1995, 
pao 29a.—Moore vy. Hoover, 150 S.W. 


The legislature intended that when a 
suit was filed in a county where one de- 
fendant resided, all other proper par- 
ties might be sued in such county, but 
that when a suit was filed in a county 
where no defendant resided, it could be 
maintained only against necessary par- 
ties as distinguished from mere proper 
parties. Vernon’s Ann,.Civ.St. art. 1995, 
subds. 4, 29a.—Moore v. Hoover, 150 S. 
W.2d 96. 

Tex.Civ.App. Where two trust deeds 
were issued at same time as parts of 
same transaction, and one trust deed 
was expressly made subordinate to the 
other, and notes secured by senior trust 
deed were made payable in Dallas 
County, in action. on senior trust deed, 
the holders of junior trust deed were 
“necessary” parties, and venue was 
properly laid in Dallas County, not- 
withstanding land was located in an- 
other county, and holders of junior 
trust deed resided in yet another coun- 
ty, and despite their claim that first 
trust deed had been converted into a 
vendor’s lien. Vernon’s Ann.Ciy.St. art. 
1995, subds. 5, 29a.—Biggs vy. Southland 
Life Ins. Co., 150 S.W.2d 149. 

Tex.Civ.App. Action by plaintiff to 
recover funds advanced to subcontrac- 
tor for use on highway improvement, 
brought against subcontractor and con- 
tractor who had represented to plain- 
tiff that contractor would pay amount 


Fae e , 1 x‘ 
due by him to subcontractor dir ; 
to plaintiff, and to foreclose plaintiff's 
statutory: lien on funds due to contrac- 
tor and remaining in hands of state 
hiehway department, could be main- 
tained in county of residence of sub- 
contractor against whom plaintiff made 
prima facie case, and plea of privilege 
filed by contractor who resided in an- 
other county was properly overruled, - 
since all of the parties were “neces- 
sary parties’ under the venue statute 
to complete relief to which. plaintiff 
was entitled. Vernon’s Ann.Ciy.St. art. 
1995, subd. 4; arts. 5472a, 5472b, 
6674m.—De Montel v. Brance, 151 S.W. 
2d 859. 
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Ga. Where petition in suit to recov- 
er on a note was subject to general 
demurrer as to the only defendants re- 
siding in the county in which the suit 
was brought, suit was properly dis- 
missed as to nonresident defendant.— 
National Bondholders. Corporation Vv. 
Parris, 9 §.E.2d 741, 190 Ga. 518. 

Ga. Though a defendant sued at law 
may file such pleadings as will convert 
the case into one in equity, and new 
parties may be made in equity cases, 
these propositions will not authorize 
an action in a forum forbidden by the 
Constitution. Const. art. 6, § 16, par. 
3.—Huckabee Auto Co. v. Norris, 9 S. 
BH.2d 840, 190 Ga. 515, 129 A.L.R. 913. 

In constitutional provision that 
equity cases shall be tried in the coun- 
ty where a defendant resides against 
whom substantial relief is prayed, 
“substantial relief’ means substantial 
equitable relief. Const. art. 6, § 16, 
par. 3.—Huckabee Auto Co, v. Norris, 
9 S.H.2d 840, 190 Ga. 515, 129 A.L.R. 
913. 

In suit at law by transferee of prom- 
issory note against maker, wherein de- 
fendant filed answer in the nature of 
a cross-action praying equitable relief 
against original payee, who resided in 
another county, but there was no de- 
fendant in the county of suit against 
whom such relief was prayed, sus- 
taining such motion was error.’ Const. 
art. 6, § 16, par. 38—Huckabee Auto 
Co. v. Norris, 9 S.H.2d 840, 190 Ga. 515, 
129 A.L.R. 9138. 


Tex.Civ.App. Where note and deed 
of trust securing it and covering lands 
in San Jacinto county were by their 
terms enforceable in Harris county and 
mortgagor’s grantees, residents of 
Walker county, assumed payment of 
note and conveyed standing timber to 
purchaser residing in Walker county 
who recorded deed and removed timber, 
venue of . suit’ against mortgagor’s 
grantees and purchaser for foreclosure 
of trust deed and conversion of timber, 
was properly laid in Harris county as 
against purchaser of timber, since he 
was a “necessary party” within the 
venue statute. Vernon’s Ann,.Civ.St. 
art. 1995, subd. 29a.—Boettcher v. Fed- 
eral Land Bank of Houston, 142 S.W. 
2d 272, error dismissed. 

_Where grantee of right to remove 
timber from mortgagor’s assignee was 
a necessary party in foreclosure pro- 
ceedings brought in county where deed 
of trust and note were enforceable, 
court would retain jurisdiction in the 
absence of proof that allegations of 
mortgagee’s petition showing jurisdic- 
tion were fraudulently made,’ notwith- 
standing that the grantee disclaimed 
all interest in the land. Vernon’s Ann. 
Civ.St. art. 1995, subds, 5, 29a.—Boet- 
tcher v. Federal Land Bank of Hous- 
ton, 142 S.W.2d 272, error dismissed. 


Tex.Civ:App. Under. statute provid- 
ing that suit against two or more de- 
fendants residing in different counties 
may be brought in any county where- 
in one defendant resides, there must be 
bona fide cause of action as to resident 
defendant and nonresident defendant 
must be necessary or proper party to 
sustain venue. Vernon’s, Ann.Ciy.St. 
art. 1995, subd. 4.—Kelly v. Lobit, 142 
S.W.2d 301. 

Under statute providing that suit 
lawfully maintainable in county where- 
in brought as to any of two or more 
defendants may be maintained in such 
county against any and all necessary 


irectly he Be 


‘of same estate resided, was not only 


ar 

Lobit, 14 
ecutor, 1 in another 

y than that in which coexecutor 


proper, but necessary, party to action 
brought in county of coexecutor’s resi- 
dence to require executors to file in- 
ventory, appraisement, and list of 
claims due estate, show disposition of 
estate’s property and proceeds of sale 
thereof, file statement of sums paid 
and description of property delivered 
to plaintiff’s husband, since deceased, 
by executors, and recover sums for 
which they were indebted to him or 


plaintiffs, and hence was suable in 
such county. Vernon’s Ann.Civ.St. art. 
1995, subds. 4, 29a—Kelly v. Lobit, 


142 S.W.2d 301. 

Tex.Civ.App. If a creditor suing his 
debtor to establish debt may also join 
in the action an action against debtor’s 
grantee to cancel an alleged fraudulent 
conveyance, such permissible procedure 
is not controlling over grantee’s stat- 
utory privilege, when insisted upon, to 
be ‘sued in county of residence, nor is 
such procedure within statute concern- 
ing venue’ in actions wherein there are 
two or more defendants. Vernon’s Ann, 
Civ.St. art. 1995, subd. 29a.—Mullins 
v.. MeDowell, 142 S.W.2d 699. : 

Where plaintiffs, who were residents 
of Dallas county, filed action in dis- 
triet court of Titus county against resi- 
dents of Hopkins county for death in 
automobile accident and joined an al- 
leged cause of action against certain 
defendants, also residents. of Hopkins 
county, to cancel deeds allegedly exe- 
euted by one defendant to prevent 
plaintiffs. from collecting claim for 
damages, defendants in action for can- 
cellation of deeds were not ‘‘neces-- 
sary parties’ to plaintiffs’ action for 
damages, and hence sustaining such 
defendants’ pleas of privilege to be sued 
in Hopkins county was proper. _ Ver- 
non’s Ann.Civ.St. art. 1995, subds. 9, 
29a; art. 3997.—Mullins v. McDowell, 
142 S.W.2d 699. 

Tex.Civ.App. Where ex parte inter- 
rogatories addressed to codefendant, a 
resident of Dallas county, in action for 
alleged fraud were so worded that 
when taken as confessed they were 
sufficient to prove cause of action, and 
one of the defendants was a resident 
of Gregg county at all times mentioned 
in codefendant’s plea of privilege, 
venue of main case was properly laid 
in Gregg county. Vernon’s Ann.Civ. 
St. art. 1995, subds. 4, 7, 29a.—Day 
v. Stuckey, 142 S.W.2d 784. . 
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Tex.Civ.App. Guarantor, by giving 
written guaranty to bank of partner- 
ship loans as general line of credit, did 
not engage in “joint enterprise” with 
partnership within meaning of venue 
statute so as to render guarantor suable 
on guaranty and partnership notes in 
county in which notes were expressly 
made payable but in which guarantor 
did not reside. Vernon’s Ann.Civ.St. 
art. 1995, subds. 23, 29a.—Smith v. 
First Nat. Bank in Groveton, 146 S.W. 
2a 270. 

Tex.Civ.App. Where owner left auto- 
mobile with dealer for sale, and auto- 
mobile was sold, but dealer did not 
execute bills of sale in triplicate or de- 
liver license fee receipt as required by 
statute, and buyer executed chattel 
mortgage to dealer who conveyed it to 
finance company, owner seeking to re- 
eover from buyer and finance company 
for use and value of the automobile, 
in an action instituted in county of 
finance company’s residence, on ground 
that failure to comply with statute ren- 
dered sale void, failed to make out a 
prima facie case against the finance 
company, and did not sustain venue 
against both defendants in county of 
finance company’s residence. Vernon’s 
Ann.Civ.St. art, 1995, subd. 4.—Radin- 
sky v. Reynolds, 153 S.W.2d 640. 


§ 199 
Cal.App. The act of registering and 
voting is the most important formal 
act to be scrutinized in ascertaining a 


ie 
a 


‘¢ c 1 
analy, most peruse ae ve, 
man, 107 P.2d 431. . Pees 
8.C.. Under the statute establishing — 
venue of an action in county in which 
the defendant resides at the time of 
commencement of action,' a university 
student was an “actual resident”, for 
venue purposes at time of commence- 
ment of action against him arising out 
of automobile collision, of county in 
which he was attending university and 
in which collision occurred. Code 1932, 
§ 422—Roof y. Tiller, 10 S§.E.2d 338, 
PODS LO M24 

“Residence” for venue purposes is 
defined as the placa where a man 
makes his home where he dwells per- 
manently or for a considerable length 
of time, but a distinction exists be- 
tween “legal and actual residence’, 
since a person may be a legal resident 
of one place and an actual resident of 
another.—Roof y. Tiller, 10 S.H.2d 333. 
195" SCF 182: 

S.C. ‘Residence’ for venue purposes 
is defined as living or dwelling in a 
certain place permanently, or for a 
considerable period of time. Code 
1932, §§ 420-422.—Shelton v. Southern 
Kraft Corporation, 10 S.H.2d 341, 195 
S.C. 81, 129 A.L.R. 1280. 

§ 210 

Mich, Where insurer in action for 
disability benefits under group life pol- 
icy did not object to jurisdiction until 
after its appearance and answer were 
filed and trial was in progress, motion 
to dismiss, after it was discovered on 
eross-examination that plaintiff was not 
a resident of county in which action 
was brought, came too late—Wheeler 
v. Equitable Life Assur. Soe. of U. S., 
293 N.W. 735, 294 Mich. 520. 


§ 221 

Ohio App. The fact that the judicial 
districts in existence prior to the con- 
stitutional amendments of 1912 were 
abolished by the constitutional amend- 
ments of 1912 did not, by implication, 
repeal the statute allowing a change of 
venue in actions for divorce or alimony 
to some other one of the counties com- 
prising the same common pleas judicial 
district, as existing prior to the con- 
stitutional amendments of 1912, and the 
court would take judicial notice of the 
counties which comprised the judicial 
districts prior to 1912, and the cause 
could be removed to any one of those 
counties. Gen.Code, § 12000.—Paul v. 
Paul, 29 N.H.2d 812, 65 Ohio App. 246. 

Ohio App. The statute providing for 
change of venue in common pleas court 
is appropriate only for a county where- 
in there is but one common pleas judge, 
but as it is the only enactment on the 
subject it must be given application in 
counties where there are two or more 
judges. Gen.Code, § 1687.—Cameron vy. 
Gordon, 33 N.E.2d 1016. 


§ 225 

Wash. The statute conferring right 
of action against state, with exceptions 
therein specified as-to-actions affecting 
realty, designates. superior court for 
Thurston county as only superior court 
in which actions against state may be 
either commenced or maintained, and 
general statutes authorizing change of 
venue are not applicable to such ac- 
tions. Rem.Rev.Stat. § 886.—State ex 
rel. Thielicke v. Superior Court for 
Thurston County, 114 P.2d 1001. 


The statute providing that action 
against state shall proceed in all re- 
spects as other actions means that in 
suits against state procedure and prac- 
tice in Thurston county superior court, 
court in which jurisdiction is vested 
shall follow customary pattern, and 
does not imply legislative intent to per- 
mit a change of venue in such suits as 
in other actions. Rem.Rey.Stat. § 886. 
—State ex rel. Thielicke v. Superior 
gone for Thurston County, 114 P.2d 
il 
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_Cal.App. The statutory rule that 
the county in which defendants or 
some of them reside at commencement 
of action is proper county for trial of 
action is not absolute, and a party who 
is substituted involuntarily as sole 


defendant or comes 
in interest may apply fo 
venue. Code Civ.Proc. 
son v. Wehr, 109 P.2d 743. ah 
Where action on claim against | 
cedent’s estate was brought in coun 
of administrator’s residence and sub 
quently the administrator resigned a 
his letters were revoked, and specia 
administratrix who resided in anot 
county was appointed, and upon her ~ 
motion she was substituted as so 
defendant, administratrix was not e 
titled to a change of venue to count: 
of her residence. Code Civ.Pro 
395.—Vickerson v, Wehr, 109 P.2d 
Where action was brought on 
jected claim against estate, against 
ministrator in county of his residence, 
and upon resignation of administrator — 
special administratrix who resided in 
another county was appointed © 
was substituted as defendant, the de- 
cedent’s estate was the “real party 
interest,” and -administratrix was ni 
entitled to change of venue to coun 
of her residence on ground that 
came into the action as the real ty 
in interest. Probate Code, § 730; Code 
Ciy.Proc. § 395.—Vickerson vy. Tek 
109 P.2d 7438. 
S.C. An action against u 
student, arising out of automobile 
cident, was properly transferred fro1 
county of residence of student’s pa 
ents to county where accident oceurr 

and where all the witnesses resided an d 
con- 

ends 

ich 


ground that transfer would serve 
venience of witnesses and promote 
of justice, and that county to 
action was transferred was the 


in which student. attended school, 
i. 


or * 
is based on ground that named county 
is residence of defendant, a ‘questi 
of law” is presented, and, if it i 
disputed that defendant’s residence 
in named county, trial court must s 
ease to such county for trial u 
evidence shows that defendant has es- 
tablished a residence in another coun- 
y for venue purposes. Code 1932, §§ 
420-422.—Shelton v, Southern Kraf 
Corporation, 10 S:B.2d 341, 195 S.C : 
129 A.L.R. 1280. oe 


§ 235 Vises 
N.Y.Sup. The right conferred. 
statute upon a city and its officers to 
have an action against such city or its 
officers tried in county in which cit 
situated is personal to the cit 
its officers, and is not available to. 
able a party, named as codefendan 
such action against city or its office 
to require a change of venue to county 
in which city is situated. Civil Pra 
tice Act, § 182-a.—Shelt Co. v. Simiel 
rae Co., 28 N.Y.S.2d 794, 176 Mi 
Where city, which was named code-— 
fendant in action against contractor 
and surety on contractor’s bond to a 
tablish claim for materials furnis 
contractor for construction of pub : 
improvement, did not demand a change 
of venue to county in which city was 
situated, the surety on contractors 
bond was not entitled to a change of 
venue from county in which corporate 
plaintiff's principal place of business 
was situated. Civil Practice Act, §§ 
182-a, 186, 187; Rules of Civil Prac- 
tice, rule 146.—Shelt Co. v. Simiele — 
Fea Co., 28 N.Y.S.2d 794, 176 Misc. 
Tex.Civ.App. Where joint cause of 
action was alleged against corporate 
defendant and individual defendant, 
and court granted individual defend- 
ant’s plea of privilege and ordered the 
cause transferred to county of his resi- 
dence, court should also order cause 
of action against corporate defendant 
transferred to such county.—General 
Exchange Ins. Corporation v. Andrews, 
144 S.W.2d 550. 
_ Tex.Civ.App. The venue of a_ suit 
against corporation, asserting plea of 
privilege to be sued in county of its 


§ 236 


domicile, and individual concededly su- 
able in county wherein suit was 
brought, should be changed ony as to 
cause of action against corporation on 
reversal of order overruling such plea 
by Court of Civil Appeals. Vernon’s 

os: Ann.Civ.St. art. 2020.—Kellogg Sales 

5} Co. vy. Stange, 153 S.W.2d 710. 

Ss § 236 


Cal.App. Determination of motions 
eh for change of venue upon statutory 
e grounds rests largely in sound discre- 
: tion of trial judge to which such mat- 
ters are addressed, and judge’s orders 
based upon such motions will not be 
disturbed except where it manifestly 
appears that there is a clear abuse of 


- discretion. Code Civ.Proc. § 397, subd. 
3.—Willingham v. Pecora, 112 P.2d 
328. 


Neb. Where affidavits of public pow- 
er district in action against it by owner 
of farm for damage caused by seepage 
from reservoir was to the effect that 
4 Hee page had damaged approximately 


zi ; 0 acres of land in the vicinity, that 
- - numerous suits had been brought for 
-—s such damage, and that there were then 
pending against the district in the 
Ay county suits seeking recovery of over 
«$156,000, but affidavits of owner of 


farm were to the effect that seepage 
area was limited to about 1,000 acres, 
that the persons affected were compara- 
tively few, and that there had been 
tittle, if any, discussion about seepage 
conditions, and that there was no bias 
‘or prejudice against the district, trial 
- eourt did not abuse its discretion in 
overruling motion for change of venue. 
-—Heiden y. Loup River Public Power 
Dist., 298 N.W. 736. 
_ Tex.Civ.App. Where application for 
change of venue is controverted by 
counter-affidavit as contemplated by 
statute, whether change of venue 
should be granted is within discretion 
of trial court. after hearing, and trial 
 court’s decision therein will not be dis- 
- turbed unless such discretion is shown 
to have been abused. Rev.St.1925, art. 
. 2171.—Taylor v. Batte, 145 S.W.2d 
ALG 


§ 
Cal.App. Where action was. based 
upon contract and was, therefore, tria- 
_ ble in county where contract was made, 
that the complaint was allegedly sub- 
ject to demurrer did not justify change 
of venue to county of defendant’s res- 
idence, where any objection to com- 
-_ plaint could have been cured by amend- 
ment. Code Civ.Proc. § 395, subd. 1.— 
Pacific Const. Finance Co. v. Kramer, 
108 P.2d 723. : 
" N.Y.Sup. In action against sheriff of 
- Westchester county to recover money 
damages, that sheriff participates in 
selection and notification of jurors and 
that deputy sheriffs are in charge of 
jury during jury’s deliberations did 
not warrant changing place of trial 
from Westchester county on ground 
that impartial trial could not be had, 
since Westchester county medical ex- 
aminer could be directed to draw and 
notify additional jurors, and to take 
charge of jury during jury’s delibera- 
tions. Unconsol.Laws, §§ 1695e to 
1695e-38; County Law, § 196, Judi- 
Ciary Law, § 528; Laws 1925, c. 139, 
—Ingo v. Casey, 25 N.Y.S.2d 384, 175 
Mise. 805, Ue N.Y.S.2d 413. 


Cal.App. Causes of action, set up in 
~~ two counts of complaint, to recover 
rs money judgment against purchaser of 
timber tract for breach of contract and 
foreclose chattel mortgage on sawmill 
agreed to be erected by defendant, 
were transitory, so as to entitle defend- 
~~ ant to change of venue from county in 
‘ which land was situated to county of 
his residence, though cause of action, 
stated in third count, to quiet title to 
Jand was local. Code Civ.Proc. §§ 392, 
395.—Blackman v. Sherman, 105 P.2d 
1000. 

N.Y.App.Div. Where action for in- 
juries sustained in automobile accident 


which occurred in the Borough of 
Queens was instituted in New York 
County where none of parties resid- 


ed, defendant’s motion for change of 
venue to county of defendant’s resi- 


ws, 


aN prio. eae! 

; VENUES? 
dence should have been granted.—Reed 
Vv. eee 23 N.Y.S.2d 341, 260 App.Div. 
596. : 

S8.D. A change of place of trial may 
be had_ under statute when the county 
designated in the complaint is not the 
“proper county’, which means. the 
county in which actions are required to 
be tried. SDC 33.0301 to 33.0304, 33.- 
0306.—Meihak y. Schreckenghaust, 297 
N.W. 122. 

The right conferred on a defendant 
to have the place of trial changed to 
the proper county is a ‘‘substantial 
right” and court has no discretion ex- 
cept to hear and grant an application 
based on a ground which entitles a de- 
fendant to a change provided a timely 
demand and motion in due form are 
made. SDC 33.0301 to 33.0304, 33.- 
0306.—Meihak y, Schreckenghaust, 297 
N.W. 122. 


§ 254 

Ky. In action for death of husband 
and father resulting from blows struck 
by defendant, where members of grand 
juries which had refused to indict de- 
fendant testified that a fair trial could 
not be secured by plaintiffs in Mont- 
gomery county, it was not error to 
sustain a motion for a change of ven- 
ue.—Reynolds v. Coburn, 148 S.W.2d 
705, 285 Ky. 544, 

N.Y.Sup. The mere fact that party 
to action is of some prominence or 
holds official position in county does 
not justify inference that impartial 
trial cannot be had in such county so 
as to authorize a change of venue.—In- 
go v. Casey, 25 N.Y.S.2d 384, 175 Mise. 
805, affirmed 25 N.Y.S.2d 413. 


S.C. The granting of plaintiff's mo- 
tions for change of venue or for 
change of place of trial from Newberry 
County to Laurens County in the same 
judicial circuit, on ground that fair 
and impartial trial could not be had in 
Newberry County, was not an arbitrary 
exercise of discretion. Code 1932, §§ 
35, 426(2).—Johnston v. Belk-McKnight 
Co. of Newberry, 10 S.H.2d 1, 194 8.C. 
490. 


To entitle applicant to change of 
venue, the prejudice existing in county 
from which removal is sought, need 
not be directed solely against appli- 
cant, but prejudice can exist in favor 
of the opposing litigant such as to 
prevent the applicant from receiving a 
fair and impartial trial. Code 1932, 
§§ 35, 426(2).—Johnston v. Belk-Mc- 
Knight Co. of Newberry, 10 S.H.2d 1. 
194 S.C. 490. 
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Cal.App. Determination of question 
of retention of a cause of action on ac- 
count of convenience of witnesses rests 
largely in discretion of trial court to 
which motion for change of venue is 
Hg aca a v. Cannon, 109 P.2d 


Cal.App. On motion for change of 
venue for convenience of witnesses, con- 
venience of witnesses in attending trial, 
rather than places of their actual resi- 
dences, is issue to be decided by: trial 
eourt. Code Civ.Proec. § 397, subd. 3. 
—Willingham v. Pecora, 112 P.2d 328, 

Convenience of counsel and of par- 
ties to action was not material to issue 
presented upon defendants’ appeal from 
order overruling defendants’ motions 
for change of venue for convenience of 
witnesses. Code Civ.Proec. § 397, subd. 
3.—Willingham y. Pecora, 112 P.2d 328, 

Convenience of employees of parties 
to action cannot be considered on mo- 
tion for change of venue for conveni- 
ence of witnesses. Code Civ.Proc. § 
397, subd. 3—Willingham vy. Pecora, 
112 P.2d 328. 

That highway patrolmen sought as 
witnesses in automobile accident case 
were assigned to Bakersfield locality 
justified inference that their conveni- 
ence would not be promoted by requir- 
ing patrolmen to leave locality where 
their duty required their attention dur- 
ing progress of trial, in so far as ques- 
tion whether trial court abused its dis- 
cretion in denying defendants’ motions 
for change of venue from Kern to Los 
Angeles county for convenience of wit- 
nesses was concerned. Code Ciy.Proc. 


Fs ae te }) SR a eC ee ke 
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§ 397, subd. 3.—Willingham v, 

112 P.2d 328, i ; Sey: , 
That expense incident to production 

of records of Industrial Accident Com- 

mission, if trial of automobile accident 

ease was held in Kern county, would 

be prohibitive was not controlling in 

determining whether defendants’ mo- ) 

tions for change of venue from Kern to 

Los Angeles county for convenience of 

witnesses should have been granted. 

Code Civ.Proc. § 397, subd. 3.—Willing- 

ham y. Pecora, 112 P.2d 328. 

That many of defendants’ witnesses 
resided in Los Angeles county, or that 
possibly a greater number lived there 
than in Kern county, was not control- 
ling in determining whether defendants’ 
motions for change of venue from Kern 
to Los Angeles county for convenience 
of witnesses should have been granted. 

Code Civ.Proc. § 397, subd. 3.—Willing- 
ham y. Pecora, 112 P.2d 328. 

N.J.Sup. Where action for damages 
based on allegedly libelous matter ap- 
pearing in newspaper published by cor- 
porate defendant was commenced in 
county of plaintiff’s residence and the 
corporate defendant’s residence was in 
adjoining county 26 miles from pro- 
posed place of trial, but connected 
therewith by main line of. a railway 
and by a motor “super highway’’, the 
alleged inconvenience to defendant of 
transporting -witnesses and documents 
to place of trial was not sufficient to 
warrant the granting of a change of 
venue to the home county of defend- 
ant. N.J.S.A.  2:27-19.—Hoffman vy. 
Trenton Times Corporation, 21 A.2d 
299,127 NJ. 33. 

N.Y.App.Div. In actions to recover 
damages for injuries sustained by a 
plaintiff while riding in a motor ve- 
hicle, denial of defendant’s motion to 
change venue from Delaware county, in 
which plaintiff resided, to Cortland 
county, where accident occurred, for 
convenience of witnesses and to pro- 
mote ends of justice, was not an abuse 
of discretion.—Armstrong v. Bero En- 
gineering Const. Co., 21 N.Y.S.2d 224. 

259 App. Div./1111. 

N.Y.App.Div. That a previous order 
had been made changing venue of one 
action from Broome county to Fulton 
county did not deprive Special Term of 
Fulton and Oneida counties of power 
to enter a subsequent order by which 
venue of two of the actions was chang- 
ed from Fulton county to Oneida coun- 
ty and venue of third action retained 
in Oneida county, where situation in- 
volving the three actions was material- 
ly different and subsequent order was 
justified to promote ends of justice 
and for convenience of witnesses.—Mc- 
Keeby v. Baer, 22 N.Y.S.2d 349, 260 
App.Div. 826. . 

N.Y.App.Div. In action for personal 
injuries, where it did not satisfactorily 
appear that the convenience of the ma- 
jority of the necessary witnesses would 
be promoted by change of venue, 
change of venue was refused.—Wilburn 
v. Albany County Agricultural Society 
and Exposition, 28 N.Y.S.2d 294, 262 
App.Div. 871. 

N.Y.App.Div. Where neither of orig- 
inal motions for change of venue was 
made on ground of convenience of wit- 
nesses, and informal motion on such 
ground was made on return of order to 
show cause that was brought on in the 
Fifth District, movant consented to 
have motion considered and determined 
in Fifth District, and its motion was 
properly denied.—Oswego Falls Corpo- 
ration vy. Intervale Farms, 29 N.Y.S.2d 
416, 262 App.Diyv. 941. 

N.Y.Sup. Defendants’ motion to 
change place of trial of action for mon- 
ey loaned from Allegany county to 
New York county was granted on 
ground of promoting convenience of 
witnesses and ends of justice, where 
it appeared that both defendants and 
president of plaintiff corporation, who 
acted on behalf of plaintiff corporation 
in the transaction out of which cause 
of action arose, resided in Kings 
county, that plaintiff corporation had 
a place of business from which it 
transacted its affairs in New York City, 
that transaction out of which cause 
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of actic ted to = 
tribution and sale milk by plaintiff 
corporation in Ne York City, and 
that there was a dispute as to whether 
funds advanced by plaintiff corpora- 
_ tion to defendants were intended to be 
a loan or a bonus.—Hisenberg Farms 
vy. Weiner, 24 N.Y.S.2d 397. 

S.c. A motion to transfer venue of 
a case on ground that it will serve the 
convenience of witnesses and promote 
the ends of justice is addressed to the 

" sound discretion of the trial court, 
and reviewing court will not reverse 
the action of trial court on ground 
that it has abused its discretion if 
there is competent and relevant evi- 
dence to sustain trial court’s action.— 
aor v. Tiller, 10 S.H:2d 338, 195 S:C. 
132. 
~ An action against university student, 
arising out of automobile accident, was 
properly transferred from county of 
residence of student’s parents to coun- 
ty where accident occurred and where 
all the witnesses resided and in which 
student attended school, on ground 
that transfer would serve convenience 
of witnesses and promote ends of jus- 
tice, and that county to which action 
was transferred was the actual resi- 
dence of student for venue purposes. 
Code 1932, § 422—Roof y. Tiller, 10 
$.4.2d 333, 195 S.C. 132. 

SA motion to change venue on 
ground of convenience of witnesses and 
promotion of justice is addressed to 
discretion of trial court, but if motion 
is based on ground that named county 
is residence of defendant, a “question 
of law” is presented, and, if it is un- 
disputed that defendant’s residence is 
in named county, trial court must send 
ease to such county for trial unless 
evidence shows that defendant has es- 
tablished a residence in another county 
for venue purposes. Code 1932, a 420- 
422.—Shelton y. Southern Kraft Corpo- 
ration, 10 S.H.2d 341, 195 S.C. 81, 129 
A.L.R. 1280. 

Wash. What may be for the con- 

- venience of witnesses or what may pro- 
mote the ends of justice, as respects 
right of a party litigant to a change of 
venue, are usually facts which must be 
proved by competent evidence, and 
while there is a certain discretion 
lodged in the trial court, that discre- 
tion must be exercised in the light of 
the evidence produced. Rem.Rey.Stat. 
§§ 205-1, 209.—State ex rel. Nielsen vy. 
Superior Court for Thurston County, 
110 P.2d 645. 

Where action by husband and wife, 
begun in superior court for county of 
their residence, for injuries sustained 
by wife when automobile in which she 
was riding collided with defendant’s 
automobile was transferred on motion 
by defendant to county of his resi- 
dence, plaintiffs were entitled to have 
ease returned to county of their resi- 
dence on ground of convenience of wit- 
nesses and that ends of justice would 
be thereby served under circumstances. 
Rem.Rey.Stat. §§ 205-1, 209.—State ex 
rel. Nielsen v. Superior Court for Thur- 
ston County, 110 P.2d 645. 

Wash. In action by husband and 
wife for injuries sustained by wife 
when automobile in which she was rid- 
ing collided with defendant’s automo- 
bile, plaintiffs’ motion for change of 
venue from county of defendant's resi- 
dence to county of plaintiffs’ residence 
on grounds that ends of justice and 
convenience of witnesses would be best 
served by such a change presented a 
question calling for exercise of judicial 
discretion by trial judge. Rem.Rey. 
Stat. §§ 205-1, 209, subd. 3.—State ex 
rel. Nielsen v. Superior Court for 
Thurston County, 115 P.2d 142, 
Wash.2d 562, reversing 110 P.2d 645, 7 
Wash.2d 562. ; i 

In action by husband and wife for in- 
juries sustained by wife when automo- 
bile in which she was riding collided 
with defendant’s automobile, mere fact 
that change of place of trial from coun- 
ty of defendant’s residence to that of 

laintiffs’ residence would be conven- 
jent for plaintiffs’ witnesses would not 
alone be sufficient reason for granting 


such a change, and the enti 
was required to be looked at and due 
consideration given to the convenience 
of witnesses for each party, rather than 
to convenience of plaintiffs’ witnesses 
alone. Rem.Rev.Stat. §§ 205—1, 209, 
subd. 3.—State ex rel. Nielsen vy. Su- 
perior Court for Thurston County, 115 
P.2d_ 142, 7 Wash.2d- 562, reversing 
110 P.2d 645, 7-Wash.2d 562. 

In ruling on an application for 
change of venue on ground that conven- 
jence of witnesses or ends of justice 
would be forwarded by the change, 
each case must depend upon its own 
facts. Rem.Rey.Stat. §§ 205—1, 209, 
subd. 3.—State ex rel. Nielsen v. Su- 

erior Court for Thurston County, 115 

.2d 142, 7 Wash.2d 562, reversing 110 
P.2d 645, 7 Wash.2d 562. 

Where action by husband and wife 
begun in superior court for county of 
their residence, for injuries sustained 
by wife when automobile in which sbe 
was riding collided with defendant’s 
automobile, was transferred on motion 
by defendant to county of his residence, 
overruling of plaintiffs’ motion to have 
case returned to county of plaintiffs’ 
residence on grounds of convenience of 
witnesses and that ends of justice 
would be thereby served was not abuse 
of discretion under circumstances. 
Rem.Rev.Stat. §§ 205—1, 209, subd. 3.— 
State ex rel. Nielsen v. Superior Court 
for Thurston County, 115 P.2d 142, 7 
Wash.2d 562, reversing 110 P.2d 645, 
7 Wash.2d 562, 
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N.Y.App.Div. Where the convenience 
of the greater number of witnesses, 
who were able to testify concerning the 
main issues involved, would be served, 
and ends of justice would be promoted 
by requiring that action to set aside 
certain transfers of stock in defendant 
corporations be tried in county where 
cause of action arose, trial court com- 
mitted reversible error in denying mo- 
tions to change the place of trial to 
county where cause of action arose.— 
Levine vy. Poughkeepsie Recreation, 25 
N.Y.S.2d 1938, 261 App.Div. 907. 


§ 

N.Y.App.Div. In action to recover 
for goods sold and delivered, denying 
defendant’s motion to change place of 
trial from Fulton county to New York 
county for convenience of witnesses 
was discretionary and would not be 
disturbed where all of defendant’s wit- 
nesses whose convenience was sought 
to be served were, with one exception, 
defendant’s employees and all of plain- 
tiff’s officers and employees with whom 
defendant dealt resided in Fulton coun- 
ty which was plaintiff’s principal place 
of business.—Kingsboro Silk Mills vy. 
Auburn Fabrics, 21 N.Y.S.2d 316, 259 
App.Div. 1108. 

§ 261 


Cal.App. In action instituted in su- 
perior court of Los Angeles county to 
recover balance due on contract pay- 
able at Los Angeles for purchase price 
of certain lands tocated in Imperial 
county where defendant cross-com- 
plained for cancellation of contract for 
fraud, denial of defendant’s motion for 
change of venue to Imperial county for 


convenience of witnesses was not an 
abuse of discretion, where, according 
to affidavits, defendant’s witnesses 


would be able to give testimony to dis- 
prove alleged deceptive statements, but 
plaintiff's affidavits named witnesses 
who would testify that no such fraud- 
ulent statements were made.—Ott v. 
Gotfried, 107 P.2d 658, 41 Cal.App.2d 


817. 
§ 263 
N.J.Sup. In action against board of 
education involving only a few records, 
change of venue on ground of incon- 
venience of defendant was denied.— 
Beuscher v. Board of Education of 
Borough of Waldwick, 18 A.2d 10, 125 
Noe tO 6s 
264 


§ 

Cal.App. Where defendants’ motions 
for change of venue were made on 
ground of convenience of witnesses, and 
neither of the motions was made upon 
ground that ends of justice would be 
promoted by change, and a five months’ 


situation 


-have been promoted b 


delay in trial ‘would have resulted if 


motions had been granted, motions 


could have been properly denied up ne 3H 


ground that ends of justice would 
change. 
Civ.Proc. § 397, subd. 3; § 1010.— 
lingham vy. Pecora, 112 P.2d 328. — 
N.Y.App.Div. In actions to recover 
damages for inj y 
plaintiff while riding in a motor ° 
hicle, denial of defendant’s motion 
change venue from Delaware count 
which plaintiff resided, to Cort 
county, where accident occurred, | 
convenience of witnesses and to pi 


of discretion—Armstrong v. Bero En- 
gineering Const. Co., 21 N.Y.S.2d 
259 App.Div. 1111. 

N.Y.App.Div. 
had been made changing venue of on 
action from Broome county to Fulto 


of Fulton and Oneida counties 
power to enter a subsequent order 
which venue of two of the actions w: 
changed from Fulton county to Oneid. 
county and venue of third action — 


sy 


tained in Oneida county, where si 
materially different and aust 
order was justified to promote en 
justice and for convenience of w 
nesses.—McKeeby vy. Baer, 22 N.Y.S 
349, 260 App.Div. 826. 

N.Y.App.Div. 
of the greater number of witnesse 
who were able to testify concerning t! 
main issues involved, would be se! 


by requiring that action to set aside 
certain transfers of stock in defendant 
corporations be tried in county w 
cause of action arose, trial court co 
mitted reversible error in denying m 
tions to change the place of trial 
county where cause of action aro; 
Levine v. Poughkeepsie Recreation, 
N.Y.S.2d 193, 261 App.Div. 907. 
N.Y¥.Sup. Defendants’ motion 
change place of trial of action 
money loaned from Allegany count 
New York county was granted | 
ground of promoting convenience 
witnesses and ends of justice, wher 
it appeared that both defendants an 
president of plaintiff corporation, 
acted on behalf of plaintiff corpora- 
tion in the transaction out of which 
cause of action arose, resided in Kings 
county, that plaintiff corporation ha 
a place of business from which it 
transacted its affairs 


cause of action arose was related to 
distribution and sale of milk by pla 
tiff corporation in New York City, a 
that there was a dispute as to wheth 


er funds advanced by plaintiff corpo- — 


ration to defendants were intended to 


be a loan or a_ bonus.—Hisenberg 
Farms v. Weiner, 24 N.Y.S.2d 397. 
s.c. A motion to transfer venue o 


a case on ground that it will serve the 
convenience of witnesses and promote 
the ends of justice is addressed to the 
sound discretion of the trial court, 
and reviewing court will not rever 
the action of trial court on groun 
it has abused its discretion 


132. ; : 
An action against university student, 


arising out of automobile accident, was 
properly transferred from county of 


residence of student’s parents to coun- 
ty where accident occurred and where 
all the witnesses resided and in which 
student attended school, on ground 
that transfer would serve convenience 
of witnesses and promote ends of jus- 
tice, and that county to which action 
was transferred was the actual resi- 
dence of student for venue purposes, 
Code 1932, § 422.—Roof v. Tiller, 10 
S$.H.2d 3388, 195 S.C. 132. 

S.C. A motion to change venue on 
ground of convenience of witnesses and 
promotion of justice is addressed to 
discretion of trial court, but if motion 
is based on ground that named county 
is residence of defendant, a ‘‘question 
of law’ is presented, and, if it is un- 


uries sustained by a 


That a previous ord a 
fas 


county did not deprive Special Term — 


Tre- 
tia 
tion involving the three actions was 


in New York | 
City, that transaction out of which — 


d 
7 ig! 
there is competent and relevant evi- | 
dence to sustain trial court’s action.— _ 
Root v. Tiller, 10 S.H.2d 338, 195 S.C. © 
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-- @isputed that defendant’s residence is 
z in named county, trial court must send 
3 case to such county for trial unless 
re evidence shows that defendant has es- 
x tablished a residence in another county - 


a for venue purposes. Code 1932, §§ 
420-422.—Shelton v. Southern Kraft 
Corporation, 10 S8.E.2d 341, 195 §.C. 81, 

129 A.L.R. 1280. 

Wash. What may be for the con- 

venience of witnesses or what may pro- 

mote the ends of justice, as respects 
right of a party litigant to a change of 
venue, are usually facts which must 
be proved by competent evidence, and 
while there is a certain discretion 
lodged in the trial court, that discre- 
tion must be exercised in the light of 
the evidence produced. Rem.Rev.Stat. 

-§§ 205-1, 209.—State ex rel. Nielsen v. 
Superior Court for Thurston County, 
110 P.2d 645. ; 

Where action by husband and wife, 
begun in superior court for county of 
their residence, for injuries sustained 
by wife when automobile in which she 
was riding collided with defendant’s 

automobile, was transferred on motion 

by defendant to county of his resi- 
dence, plaintiffs were entitled to have 
ease returned to county of their resi- 

- dence on ground of convenience of wit- 

nesses and that ends of justice would 

be thereby served under circumstances. 

3 *y, Rem.Rev.Stat. §§ 205-1, 209.—State ex. 
_-rel. Nielsen v. Superior Court for Thur- 

_ ston County, 110 P.2d 645. 

Wash. In action by husband and 

- wife for injuries sustained by wife 

when automobile in which she was 

_ riding collided with defendant’s auto- 

mobile, plaintiffs’ motion for change of 

venue from county of defendant’s resi- 

- dence to county of plaintiffs’ residence 

on grounds that ends of justice and 

_ convenience of witnesses would be best 

served by such a change presented a 

question calling for exercise of ju- 

_-- dicial discretion by trial judge. Rem. 
 Rey.Stat. §§ 205—1, 209, subd. 3.—State 

ex rel. Nielsen v. Superior Court for 

Thurston County, 115 P.2d 142, 7 

Wash.2d 562, reversing 110 P.2d 645, 
7 Wash.2d 562. 

In ruling on an application for 
change of venue on ground that con- 
venience of witnesses or ends of jus- 
tice would be forwarded by the change, 
each case must depend upon its own 
facts. Rem.Rey.Stat. §§ 205—1, 209, 
subd. 3.—State ex rel. Nielsen v. Su- 
perior Court for Thurston County, 115 
‘P.2d 142, 7 Wash.2d 562, reversing 110 
P.2d 645, 7 Wash.2d 562. 

' Where action by husband and wife 
begun in superior court for county of 

their residence, for injuries sustained 


P, 
ys 
a 


3 by wife when automobile in which she 


was riding collided with defendant’s 
automobile, was transferred on motion 
by defendant to county of his residence, 
overruling of plaintiffs’ motion to have 
ease returned to county of plaintiffs’ 
residence on grounds of convenience of 
witnesses and that ends of justice 
would be thereby served was nol abuse 
: of discretion under circumstances. 
. Rem.Rey.Stat. §§ 205—1, 209, subd. 3.— 
He State ex rel. Nielsen v. Superior Court 
; for Thurston County, 115 P.2d 142, 7 
Wash.2d 562, reversing 110 P.2d 645, 
7 Wash.2d 562. 
§ 267 


Cal.App. A plaintiff has a right to 
oppose a motion for a change of place 
‘ of trial on ground that action was not 

fi brought in county of residence of a 
A defendant by showing that convenience 
- of witnesses would be promoted by re- 
: ' fusing a change.—Harris v. Cannon, 
? 109 P.2d 961. 

Wis. Filing an affidavit of prejudice 
for purposes of delay is improper, 
though not a ground for denying a 
change of venue.—Morris v. P. & D. 
General Contractors, 295 N.W. 720, 236 
Wis. 513. 
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Mo.App. The mere filing of a motion 
for change of venue does not deprive 
the court of jurisdiction.—Cannon y. 
Nikles, 151 8.W.2d 472. 

One filing motion for change of venue 
must properly and in due course pre- 


oO 
| 


g 


ae 


VENUE 


sent his motion to the court—Cannon 
v. Nikles, 151 S.W.2d 472. TY 


§ 279 

Cal.App. Motions for change of ven- 
ue for convenience of witnesses must 
be made within a reasonable time. 
Code Civ.Proe. § 397, subd. 3.—Willing- 
ham v. Pecora, 112 P.2d 328. 

Iil.App. In a¢tion wherein defend- 
ant impleaded and sought judgment 
over against additional defendant, im- 
pleaded defendant’s motion for change 
of venue, made when case was called 
for hearing over 30 days after return 
of summons against him, came too late 
and was properly denied on _ such 
ground, regardless of whether court’s 
statement, as further reason for deny- 
ing motion, that at least three-fourths 
of parties did not consent thereto in 
accordance with statute, was unwar- 
ranted because there were only two 
parties interested in case at time of 
motion. Smith-Hurd Stats. c. 146, § 
7.—Mottle vy. Lux Cleaners, 30 N.H.2d 
753, 307 Ill.App. 542. 

Minn. Where change of venue would 
result in, continuing a case over a reg- 
ular term of the district court, and 
there was no explanation of a delay 
of two months in making a motion 
for change of venue, trial court did not 
abuse its discretion in denying the mo- 
tion. District Court Rules, rule 29.— 
Sworski v. Simons, 295 N.W. 62 


Ohio App. The provision of statute, 
providing for change of venue in Com- 
mon Pleas Court that affidavit referred 
to shall be filed not less than three 
days prior to time set for hearing in 
such cause, is a prerequisite to relief 
under statute unless there appears rea- 
sonable cause for failure to observe 
the statute. Gen.Code, § 1687.—Camer- 
on v. Gordon, 33 N.E.2d 1016. 

The overruling by common pleas 
judge of motion for change of venue on 
ground of prejudice was not error, 
where it did not appear that affidavit 
was filed at earliest moment after 
counsel knew who trial judge would be 
nor before the beginning of trial, and 
the affidavit might not have been filed 
before the beginning of the last hear- 
ing. Gen.Code, § 1687.—Cameron v. 
Gordon, 33 N.H.2d 1016. 

Wis. Change of venue is properly 
refused where the affidavit of prejudice 
is not filed within the statutory 10- 
day period after the case is noticed for 
trial. St.1939, § 261.08(3).—Morris v. 
P. & D. General Contractors, 295 N. 
W. 720, 236 Wis. 513 

§ 282 

Cal.App. Where defendants permit- 
ted action to lie dormant for nearly 
four months and filed amendment to 
answer shortly before trial date, and 
after amendment was filed defendants 
filed motions for change of venue from 
Kern to Los Angeles county for con- 
venience of witnesses, and a five 
months’ delay would have resulted in 
trial if action had been transferred to 
Los Angeles county, denial of motions 
would have been justified on ground 
that they were not made within a 
“reasonable time’. Code Civ.Proe. § 


397, subd. 3.—Willingham v. Pecora, 
112 P.2d 328. 

§ 291 
Cal.App. Under statute authorizing 


trial court, on motion, to change place 
of trial when convenience of witnesses 
and ends of justice will be promoted by 
change, an averment of residence of a 
witness is unnecessary. Code Civ.Proc. 
§ 397, subd. 3.—Willingham y. Pecora, 
112 P.2d 328. 


§ 299 

Mo.App. Application for change of 
venue would not fail because of lack 
of showing that notice was given as re- 
quired by statute, where it was stated 
in the application that the information 
allegedly warranting change of venue 
became known to the applicant only on 
the day of the trial. Mo.St.Ann. § 911, 
p. 1193.—Carpenter y. Alton R. Co., 148 
S.W.2d 68. 


f § 306 
Wis. In a lien foreclosure action 
against other lien claimants and 


against a city and school contractor 
which cross-complained against the city, 


? ¥A me Nae pats 
where the interests of the city and 
contractor were to some extent ad- 
verse, the contractor, filing an affidavit 
of prejudice, was not entitled to a 
change of venue; the affidavit not be- 
ing joined in by all defendants on the 


same side. S§t.1939, § 261.08.—Morris 
v. P. & D. General Contractors, 295 
N.W. 720, 


236 Wis. 513. 
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Cal.App. Evidence that added de- 
fendant signed an: affidavit of registra- 
tion on September 27, 1939, declaring 
that she was a resident of county 
wherein complaint was filed on Apvil 
29, 1940, that she voted in such coun- 
ty on May 7, 1940, that she was for- 
merly registered in another county but 
canceled such registration, and that - 
she actually lived in county wherein 
action was brought for three years, 
sustained finding that defendant was 
a resident of county wherein action 
was brought so as to justify denying 
motion’ for change of venue.—Taff vy. 
Goodman, 107 P.2d 431. 

Hvidence that defendant. lived in 
county wherein action was brought for 
a few months prior to commencement 
of the action, that she exercised her 
right to vote therein after action was 
commenced, and that she canceled her 
former registration in another county, 
was sufficient to overthrow prima fa- 
cie showing of nonresidence in sup- 
port of a motion for change of venue. 
—Taff v. Goodman, 107 P.2d 481. 


§ 318 

Cal.App. Where affidavit filed by 
plaintiffs in opposition to defendants’ 
motions for change of venue for con- 
venience of witnesses averred that high- 
way patrolmen who investigated acci- 
dent were “stationed” at a certain place, 
quoted word was properly construed to 
mean to appoint or assign to a post, 
place, office, or the like. Code Ciy. 
Proc. § 397, subd. 3.—Willingham y. 
Pecora, 112 P.2d 328. 

Cal.App. On motion for change of 
venue on ground of residence of defend- 
ant, a counter affidavit seeking to re- 
tain action in original county on ground 
of convenience of witnesses should con- 
tain names of witnesses together with 
testimony expected from each so that 
court may from issues judge materiali- 
ty of testimony and afford opposing 
counsel an opportunity to stipulate to 
testimony proposed. Code Civ.Proc. § 
395.—Juneau yv. Juneau, 113 P.2d 463. 


§ 325 
Mo.App. The mere filing of applica- 
tion for change of venue did not oust 
the court of jurisdiction, and court had 
jurisdiction to grant the change or de- 
ny it, and to rule erroneously.—Carpen- 
ter v. Alton R. aay S.W.2d 68. 


§ 

Mo.App. Where application for 
change of venue was. filed with clerk of 
court on day when court was actually 
in session, a copy of application was 
delivered in open court, to a lawyer 
who was the son of opposing counsel, 
and delivery was on the very day that 
cause was set for trial, and court was 
informed in open court, when case was 
called for trial, that such an applica- 
tion had been filed, and was given a 
copy, and court then announced that no 
action would be taken until two days 
later, application was ‘‘presented” to 
the court so as to require a disposition 
of the application.—Carpenter y. Alton 

Co., 148 S.W.2d 68. 

Circuit Court should have ruled on 
application for change of venue before 
proceeding to hear case.—Carpenter vy. 
Alton R, Co., 148 S.W.2d 68. 


334 

Cal.App. The burden of excusing 
delays in the making of a motion for 
change of venue rested on the defend- 
ant seeking the change of venue.— 
Votaw v. Miller, 109 P.2da 719. 

Cal.App. Under statute authorizing 
trial court, on motion, to change place 
of trial when convenience of witnesses 
and ends of justice will be promoted, 
it is not only necessary that conveni- 
ence of witnesses be promoted but it is 
equally essential that ends of justice 
will be promoted by change of venue, 
and burden to prove both conditions is 


other than the count 


- court may 


resident of county 
in which action 
was brought, constituted prima facie 
showing on qaestion of her residence 
and unless overthrown in a proper way 
by a counter-showing by plaintiff, 
would support an order granting mo- 
tion for change of venue—Tafft v. 
Goodman, 107 P.2d 431. 


The bare allegation in an affidavit by 
some one other than a party that one 
of parties is a resident of a certain 
county is of no value as proof in sup- 
port of motion for change of venue un- 
less facts are stated from which the 

form a conclusion of its 
own.—Taff v. Goodman, 107 P.2d 431. 

Cal.App. Where defendants filed mo- 
tion for change of venue to county of 
defendants’ residence on ground of con- 
venience of witnesses but plaintiffs filed 
counter motion on ground of conven- 
jience of witnesses, order denying 
change of venue was not an abuse of 
discretion where one of plaintiffs set 
forth in affidavit in support of plain- 
tiffs’ motion names of six witnesses up- 
on whom plaintiffs would rely, stating 
in substance nature of their testimony 
and defendants set forth in their affida- 
vits the names of several witnesses but 
did not state what facts they could es- 
a ema te v. Cannon, 109 P.2d 


ait Dy gd ad 
ant that she was a 


Cal.App. Evidence justified denial of 
defendants’ motions for change of ven- 
ue for convenience of witnesses on 
ground that convenience of witnesses 
and ends of justice would not be pro- 
moted by changing place of trial. Code 
Civ.Proc. § 397. subd. 3.— Willingham v. 
Pecora, 112 P.2d 328. 

N.Y.Sup. Where defendants, in sup- 
port of their motion to change place 
of trial of action for money loaned 
from Allegany county to New York 
county, submitted a certified copy of 
certificate of incorporation of. plaintiff 
showing location of office of plaintiff 
corporation as.county of Kings, and 
plaintiff, in explaining the laying of 
venue in Allegany county, supplied 
certified copies of two additional cer- 
tificates showing change in name of 
plaintiff corporation and a change in 
location of office to Allegany county, 
Allegany county was proper county 
in which to bring action. Stock Cor- 
poration Law, § 35; General Corpora- 
tion Law, § 8, subd, 2.—Wisenberg 
Farms v. Weiner, 24 N.Y.S.2d 397. 


S.C. The right of a defendant to 
have a case against him tried in the 
county in which he resides is a sub- 
stantial. right,, and a party asserting 
right to maintain an action in a coun- 
ty other than county of defendant’s 
residence should at least balance de- 
fendant’s testimony establishing venue 
of action. Code 1932, §§ 420-422, 426 
(1).—Shelton v. Southern Kraft Corpo- 
ration, 10°S.H.2d 341, 195 S.C. 81, 129 
A.L.R. 1280. 


S.C. Where proceeding for disability 
benefits was instituted against the 
board of commissioners of the police 
insurance and annuity fund in Flor- 
ence county in which claimant was 
resident, evidence. did not warrant 
granting of motion for change of 
venue on ground that for the con- 
venience of witnesses and promotion 
of ends of justice the cause should be 
transferred to county where board had 
its offices and agents and maintained 
official residence. Act April 17, 1937, 
40 St. at Large, p. 295; Code 1932, § 
421.—Baldwin v. Board of Commis- 
sioners of Police Insurance and An- 
nuity Fund of South Carolina, 12 §S. 
H.2d 846, 196 8.C. 112. 

§ 341 

N.Y.App.Div. Where action was 
brought in Rensselaer county, which 
was not a proper county, defendant 
who moved for change of venue to Al- 


-bany county, which was a proper coun- 


ty, was entitled to such change instead 
of having the place of trial changed to 


“by added defend- 


districts in e 
stitutional a of 19 
abolished by the constitutional amend- 
ments of 1912 did not, by implication 
repeal the statute allowing a change of 
venue in actions for divorce or alimony 
to some other one of the counties com- 
prising the same common pleas judicial 
district, as existing prior to the con- 
stitutional amendments of 1912, and the 
court would take judicial notice of the 
counties which comprised the judicial 
districts prior to 1912, and the cause 
could be removed to any one of those 
counties. Gen.Code, § 12000.—Paul v. 
Paul, 29 N.H.2d 812, 65 Ohio App. 246. 

Tex.Civ.App. Where railroad did not 
operate line or maintain an agent in 
Liberty county in which passenger re- 
sided at time of injury, but did main- 
tain a line in Montgomery and Harris 
counties which adjoined Liberty coun- 
ty, and the Harris county courthouse 
was 43144 miles from the Liberty coun- 
ty courthouse and the Montgomery 
county courthouse was 57 miles distant 
over the nearest practical routes be- 
tween the places, passenger’s-action for 
injuries should have been transferred 
to Harris county, which was the ‘near- 
est county” to Liberty county for 
venue purposes within the railroad 
venue statute. Rev.St.1925, art. 1995, 
subd. 25.—Burlington-Rock Island R. 
Co. v. Garlitz, 151 S.W.2d 889. 

§ 345 


Tex.Civ.App. In action against a 
foreign corporation and an individual 
defendant, where individual defendant 
moved for a change of venue to county 
of his residence, it was duty of such 
defendant to see to it that order trans- 
ferring action in accordance with 
prayer of motion did not transcend 
provisions of law or grant relief ma- 
terially affecting rights of codefendant 
corporation which was not a party to 
the motion.—Stone v. Luzier’s, Inc., 
145 S.W.2d 242, overruling motion, 144 
S.W.2d 658. 

§ 350 

Ind. Where one of several defend- 
ants procures change of venue, the en- 
tire case is transferred, notwithstand- 
ing defendants might have been sued 
separately. Burns’ Ann.St. § 2-1406.— 
State ex rel. Karsch v. Eby, 33 N.H.2d 


336. 
§ 356 i 

Ind. The court to which venue of 
cause is changed acquires jurisdiction 
co-extensive with that of court from 
which it was removed and may inquire 
into any matter connected with sub- 
ject-matter, and may make any order 
and render any judgment which might 
have been rendered by court in which 
action originated. Burns’ Ann.St. § 2- 
1406.—State ex rel. Karsch v. Eby, 33 


2d 336. 
N.H.2d 3 § 361 


N.Y.App.Div. Where action for inju- 
ries sustained in-automobile accident 
which occurred. in the Borough of 
Queens was instituted in New York 


- County where none of parties resided, 


and defendant moved for change of 
venue to county of defendant’s resi- 
dence, plaintifi’s cross-motion for 
change of venue from New York Coun- 
ty to Queens County could not be en- 
tertained, since action was not main- 
tainable in New York County and hence 
all incidental motions relating to ac- 
tion should be made and decided in 
county of defendant’s residence.—Reed 
v. Ross, 23 N.Y.S.2d 341, 260 App.Div. 
596. 


§ 366 

Cal.App. Whether defendant which 
sought a change of venue acted with 
reasonable diligence was a fact ques- 
tion to be determined by the trial 
court.—Votaw v. Miller, 109 P.2d 719. 

Where defendant made no motion 
for change of venue when it appeared 
on August 19 to have default judg- 
ment vacated, and did not serve a 
notice of motion to change the venue 
until August 25, reciting that the mo- 
tion would be made on September 6, 
and defendant did not appear when 
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8 34 ; 
See Yasny v. Lapointe [1940] 
pion Rex v. Burt [1941] 1 


§ 36 : f 
Pa.Com.Pl. Where a claim agath 
decedent’s estate is disputed and 
claimant after due notice fails to a 
at the audit of the executor’s accot 
but such failure to appear is due to h 

having been called into active Mili 
Service under Public Resolution No. 
approved by the President on 
27, 1940, the claim will not be 
missed for want of proof or for failu 
to appear but the proceedings wi 
stayed as to his claim until cl 
returns to civil life—In r 
tate, 7 Sch.Reg. 321. 


§ 41 Pe A 
Pa.Com.Pl. A claimant against a 
cedent’s estate for professional se 
alleged to have been rendered deced 
in his last illness is in contempl: 
of the provisions of the Soldiers : 
Sailors Civil Relief Act of 1918, a party 
in interest whose rights will be affected 
by a judgment rendered therein agains 
his claim.—In re Cole’s Estate, 7 
Reg. 321. : 


itio 


a 


Reserve Act providing that any gold 
withheld in violation of the act might 
be condemned and that any per 
failing to comply with the act shoul 
be subject to penalty equal to tw: 
the value of gold in respect to w 
such failure occurred did not 

penalty provision of Trading wit 
Hinemy Act, as amended, Trading 


§ 49 — Ve 
C.C.A.Cal. The passage of the Gold 


§ 60. i 

U.S.Cal. Under the Hspionage A 
it is a crime to obtain or deliver with 
intent or reason to believe that they 
are to. be used to the injury of the 
United States, or to the advantage 
a foreign nation, things describe 
sections referring to any sketch, p 
graph, plan, model, etc., connected 


relating to the national defense with- 
out regard to their connection with 
places and things listed in section re- 
lating to any vessel, aircraft, work — 
of defense, etc., connected with the na- 
tional defense. Espionage Act §§ 1 
(ay) b), 20a), 350" UL S:ClAge SS Soi msize 7 
Gorin, v._U.,,8S., 61 S.Ct. 429) afirming 
111 F.2d 712, certiorari granted "60 ee: 
S.Ct. 1105, 310 U.S. 622, 84 L.Hd. 1394, 
rehearing denied 61 S.Ct. 617; Salich 
v. U.S... 61. 8.Ct.: 429) affirming iad 
F.2d 712, certiorari granted 60 S.Ct. 
1105, 310 U.S. 622, 84 L.Hd. 1394, re- 
hearing denied 61 S.Ct. 618. 

The sections of the Hspionage Act 
providing for the punishment of per- 
sons obtaining or delivering informa- 
tion connected with or relating to the 
national defense with intent or reason 
to believe that the information is to 
be used to the injury of the United 
States, or to the advantage of any 
foreign nation, are not simple prohibi- 


 -§ 60 
¥ tions against obtaining or delivering 
" to foreign powers information which 


a jury may consider relating to na- 
tional defense. Espionage Act §§ 1 


(a, b), 2(a), 50 U.S.C.A. 31, 32.— 
Gorin v. U. S., 61 S.Ct. 429, eiemne 
111 F.2d 712, certiorari granted 6 


S.Ct. 1105, 310 U.S. 622, 84 L.Ed. 1394, 
rehearing denied 61 S.Ct. 617; Salich 
VU: S.Ct. 429, affirming 111 
F.2d 712, certiorari granted 60 S.Ct. 
1105, 310 U.S. 622, 84 L.Ed. 1394, 
rehearing denied 61 S.Ct. 618. 
The sections of the Espionage Act 
providing for the punishment of per- 
sons obtaining or delivering informa- 
tion connected with or relating to the 
national defense with intent or reason 
to believe that the information is to be 
used to the injury of the United States, 
or to the advantage of any foreign 
_ nation, require persons prosecuted to 
have acted in bad faith, and the sanc- 
tions apply only when scienter is es- 
tablished. Espionage Act §§ l(a, b), 2 
(a), 50 U.S.C.A, §§ 31, 32.—Gorin v. 
U. S., 61 S.Ct. 429, affirming 111 F.2d 
712, certiorari granted 60 S.Ct. 1105, 
310 U.S. 622, 84 L.Ed. 1394, rehear- 
ing denied 61 S.Ct. 617; Salich v. U. 
S., 61 S.Ct. 429, affirming 111 F.2d 712, 
certiorari granted 60 S.Ct. 1105, 310 
U.S. 622, 84 L.Ed. 1394, rehearing de- 
nied 61 S.Ct. 618. : 
Under the Espionage Act providing 
for the punishment of persons obtain- 
ing or delivering information connected 
with or relating to the national de- 
- fense with intent or reason to believe 
that the information is to be used to 
‘the injury of the United States, or to 
the advantage of any foreign nation, 
the term “national defense’ is a 
generic concept of broad connotations 
and refers to the military and nayal 
establishments and the related activities 
of national preparedness. Espionage 
Act, $$ 1(a, b), 2(a), 50 U.S.C.A. §§ 31, 
_ 32.—Gorin v. U. S., 61 S.Ct. 429, affirm- 
ing 111 F.2d 712, certiorari granted 
60 S.Ct. 1105, 310'U.S. 622, 84 L.Ed. 
1394, rehearing denied 61 S.Ct. 617; 
-- Salich vy. U. S., 61 S.Ct. 429, affirming 
411 F.2d 712, certiorari granted 60 
 §$.Ct. 1105, 310 U.S. 622, 84 L.Ed. 1394, 
rehearing denied 61 S.Ct. 618. 
The language employed in the sec- 
tions of the Espionage Act providing 
for the punishment of persons obtain- 
- ing or delivering information connected 
with or relating to the national de- 
 fense with intent or reason to believe 
that the information is to be used to 
the injury of the United States, or 
to the advantage of any foreign na- 
' tion, is sufficiently definite to apprise 
the public of prohibited activities and 
is consonant with “due process of law’’. 
__-Bspionage Act, §§ 1(a, b), 2(a), 50 U. 
MS:C.A..'§§ 31, 32.—Gorin v. U. S., 61 
S$.Ct. 429, affirming 111 F.2d 712, cer- 
tiorari granted 60 S.Ct. 1105, 310 U.S. 
622, 84 L.Ed. 1394, rehearing denied 

~~ 61 S.Ct. 617; Salich v. U. S., 61 S.Ct. 
‘ 429, affirming 111 F.2d 712, certiorari 
} granted 60 S.Ct. 1105, 310 U.S. 622, 

84 L.Ed. 1394, rehearing denied 61 

S.Ct. 618. 

Under the Espionage Act providing 
for the punishment of persons who 
obtain or deliver information relating 
to the national defense with intent or 
reason to believe that the information 
is to be used to the injury of the Unit- 

ed States, or to the advantage of any 
- foreign nation, the evil punished is the 
obtaining or furnishing of the guarded 
information either to the hurt of the 
United States or to the gain of another 
nation, and it is not necessary to prove 
that the “advantage” to a foreign na- 
a tion is an advantage as against the 
} United States and that the information 
obtained was to be used to the injury 
of the United States. Espionage Act, 
§§ 1(a, b), 2(a), 50 U.S.C.A. §§ 31, 32. 
==Gorin” Vv,’ U. g., 61 S.Ct. 429, affirm- 
ing 111 F.2d 712, certiorari granted 
60 S.Ct. 1105, 310 U.S. 622, 84 L.Bd. 
1394, rehearing denied 61 S.Ct. 617; 
Salich v. U. S., 61 S.Ct. 429, affirming 
111 F.2d 712, certiorari granted 60 S, 
Ct. 1105, 310 U.S. 622, 84 L.Ed, 1394, 
rehearing denied 61 S.Ct. 618. 
In prosecution for violation of the 


“s 
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Hspionage Act by obtaining documents 
connected with the national defense, in 
delivering and inducing delivery of 
documents to the agent of a foreign 
nation,..and by conspiracy to deliver 
them to a foreign government and its 
agent, whether defendants’ acts were 
eonnected or related to the national 
defense was properly left to the jury. 
Hspionage Act, §§ 1(a, b), 2(a), 50 
U.S.C.A. §§ 31, 32.—Gorin v. U. S., 61 
S.Ct. 429, affirming 111 F.2d 712, cer- 
tiorari granted 60 S.Ct. 1105, 310 U. 
S. 622, 84 L.Hd. 1394, rehearing denied 
61 S.Ct. 617; Salich v. U. S., 61 S.Ct. 
429, affirming 111 F.2d 712, certiorari 
granted 60 S.Ct. 1105, 310 U.S. 622, 84 
ae 1394, rehearing denied 61 S.Ct. 


In prosecution for violation of the 
Espionage Act by obtaining documents 
connected with the national defense, 
in delivering and inducing delivery of 
documents to the agent of a foreign 
nation, and by conspiracy to deliver 
them to a foreign government and its 
agent, instructions gave adequate defi- 
nition to “connected with” or “relating 
to” national defense and set out the 
definition of ‘‘national defense’, as in- 
cluding all matters directly and reason- 
ably connected with the defense of the 
nation against its enemies, in a man- 
ner favorable and unobjectionable to 
defendants. Espionage Act, §§ 1(a, b), 
2(a), 50 U.S.C.A. §§ 31, 32.—Gorin v. 
U. S., 61 S.Ct. 429, affirming 111 F.2d 
712, certiorari granted 60 S.Ct. 1105, 
310 U.S. 622, 84 L.Ed. 1394, rehearing 
denied 61 S.Ct. 617; Salich v. U. S., 
61 S.Ct. 429, affirming 111 F.2d 712, 
certiorari granted 60 S.Ct. 1105, 310 
U.S. 622, 84 L.Ed. 1394, rehearing de- 
nied 61 S.Ct. 618. 

In a prosecution for violation of the 
Espionage Act by obtaining or fur- 
nishiag information connected with or 


related to the national defense, the 
function of the court is to instruct 
concerning the kind of information 


which is violative of the act, and the 
function of the jury is to decide 
whether the information secured is of 
the defined kind. Espionage Act, §§ 
1(a, b), 2(a), 50 U.S.C.A. §§ 31, 32:— 
Gorin v. U. S., 61 S.Ct. 429, affirming 
111 F.2d 712, certiorari granted 60 S. 
Ct. 1105; 310 U.S. 622, 84 L.Ed. 1394, 
rehearing denied 61 S.Ct. 617; Salich 
v. U. S., 61 S.Ct. 429, affirming 111 
F.2d 712, certiorari granted 60 S.Ct. 
1105, 310 U.S. 622, 84 L.Ed. 1394, -re- 
hearing denied 61 S.Ct. 618. 

In a prosecution for violation of the 
Hspionage Act by obtaining or furnish- 
ing information connected with or re- 
lated to the national defense, it is not 
the function of the court, where reason- 
able men may differ, to determine 
whether the acts charged do or do not 
come within the ambit of the act, but 
the question of the connection of the 
information with national defense is a 
fact question to be determined by the 
jury. Espionage Act, §§ 1(a, b), 2(a), 
50 U.S.C.A. §§ 31, 32.—Gorin v. U. S., 
61 S.Ct. 429, affirming 111 F.2d 712, 
certiorari granted 60 S.Ct. 1105, 310 
U.S. 622, 84 L.Ed. 1394, rehearing de- 
nied 61 S.Ct. 617; Salich v. U. S., 61 
S.Ct. 429, affirming 111 F.2d 712, cer- 
tiorari granted 60 S.Ct. 1105, 310 U.S. 
622, 84 L.Ed. 1394, rehearing denied 
61 S.Ct. 618. 


§ 61 
See Rex v. Singer [1940] 4 Dom.L.R 

151; In re Penner [1940] 4 Dom.L.R. 
428; Rex y. Bronny [1940] 4 Dom.L.R. 
502; In re Penner [1940] 4 Dom.L.R. 
800; J. G. White Engineering Corp. y. 
Canadian Car & Foundry Co. [1940] 4 
Dom.L.R. 812; Rex y. Singer [1941] 1 
Dom.L.R. 753. 

§ 108 


N.Y.Sur. Where proper demands 
were made at various times in 1918 and 
1919 upon executors which represented 
valid seizure under the Trading with 
the Enemy Act of remainder interest 
of alien enemies, although the interests 
of the alien enemies in remainder were 
contingent and were only recently vest- 
ed by death of life tenant, the demands 
were sufficient to entitle the govern- 
ment to collection and payment. Trad- 


Mad 


ing with the Enemy Act, 50 U.S.C.A. 


Appendix, § 1 et seq.—In re Littman’s — 
Hstate, 28 N.Y.S.2d 458, 176 Misc. 679. 


Where proper demands were made at 
various times in 1918 and 1919 upon 
executors which represented valid sei- 
zure under the Trading with the Enemy 
Act of alien enemies’ interests in re- 
mainder, the fact that the remainder- 
men changed their citizenship, subse- 
quently to the effective dates of the 
demands served on the executors, did 
not preclude government from collect- 
ing the  remaindermen’s _ interests. 
Trading with the Enemy Act, 50 U.S. 
C.A. Appendix, § 1 et seq—In re Litt- 
man’s Wstate, 28 N.Y.S.2d 458, 176 
Mise. 679. 

Where proper demands were made at 
various times in 1918 and 1919 upon 
executors which represented valid sei- 
zure under the Trading with the Enemy 
Act of contingent interests of remain- 
dermen who were alien enemies and 
where interests had vested by death 
of life tenant, the surrogate had no 
alternative but to direct payment of 
funds to attorney general of United 
States as successor in interest to the 
alien property custodian. Trading 
with the Enemy Act, 50 U.S.C.A. Ap- 
pendix, § 1 et seq.—In re Littman’s Hs- 
tate 28 N.Y.S.2d 458, 176 Misc. 679. 


§ 117 

U.S.N.Y. Under Trading with the 
Enemy Act authorizing any person, not 
an enemy or ally of enemy claiming 
any interest or right in property seized 
or to whom any debt may be owing by 
an alien enemy, to sue the Alien Prop- 
erty Custodian and United States 
Treasurer to establish the interest, 
right, title, or debt claimed, and pro- 
viding that the District Court should 
determine whether claim is established, 
and, if so, should order delivery of 
property or payment to which the court 
determines claimant is entitled, in an 
action so brought, the court should de- 
termine every issue necessary to the 
establishment of the claim. Trading 
with the Enemy Act § 2, and § 9(a), 
as amended, 50 U.S.C.A. Appendix, § 2 
and § 9(a).—Jackson v. Irving Trust 
Co., 61 §.Ct. 326, affirming Sorenson 
v. Sutherland, 109 F.2d 714, reversing 
27 F.Supp. 44, certiorari granted Jack- 
son v. Irving Trust Co., 60 S.Ct. 1108, 
310 U.S. 621, 84 L.Ed. 1394. 


In action by surviving partners 
against the Alien Property Custodian 
and the United States Treasurer to re- 
cover a debt claimed to be owing to 
firm by an enemy corporation, the Dis- 
trict Court’s jurisdiction attached when 
action was brought on claim which 
partners as non-enemy claimants set 
forth, and however the issues were la- 
beled, the court was authorized to de- 
termine them, and whether a particular 
issue was actually litigated was imma- 
terial in view of necessary conclusion 
that there was full opportunity to liti- 


gate it and that it was adjudicated by . 


the District Court’s decree from which 
no appeal was taken. Trading with 
the Enemy Act § 2 and § 9(a), as 
amended, 50 U.S.C.A.Appendix, § 2 and 
§ 9(a).—Jackson v. Irving Trust Co., 
61 S.Ct. 326, affirming Sorenson v. 
Sutherland, 109 F.2d 714, reversing 27 
F.Supp. 44, certiorari granted Jackson 
v. Irving Trust Co., 60 S.Ct. 1103, 310 
U.S. 621,:84 L.Ed. 1394. 

C.C.A.N.Y. Under Trading with the 
Enemy Act, regardless of proper con- 
struction of section relating to finality 
of a presidential allowance which 
claimant has treated as closing the 
controversy, the President’s determina- 
tion is subject to judicial review when 
claimant himself seeks additional re- 
lief from the United States. Trading 
with the Enemy Act § 9, as amended, 
50 U.S.C.A.Appendix, § 9—U. 8S. vy. 
Rodiek, 117 F.2d 588. 

The district court had jurisdiction of 
action by the United States to recover 
20 per cent. of amount paid by Alien 
Property Custodian to a testator pur- 
suant to presidential order under Trad- 
ing with the Enemy Act, which action 
was based on theory that officers of 
government had paid public money 
under mistake of law as to testator’s 


im ‘ 


8 ; 
re testator’s 


U.S.C.A.Appendix, § 9 et seq.; Jud. 
Code § 151, 28.U.S.C.A. § 257.—U. S. 
v. Rodiek, 117 F.2d 588. 

A native German, who received from 
Minister of Interior of Republic of 
Hawaii in 1894 a certificate stating 
that he was entitled to all privileges 
of citizenship without thereby preju- 
dicing his native citizenship or al- 
legiance, did not thereby become a 
‘naturalized citizen” of the republic 
and hence did not acquire United 
States citizenship under Organic Act 
granting citizenship to all who were 
citizens of the Republic on August 
12, 1898, so that he was not a citizen 
but an alien enemy and was not en- 
titled to receive back more than 80 
per cent. of proceeds of property seized 
by Alien Property Custodian. Trad- 
ing with the Enemy Act §§ 2, 9(a), 50 
U.S.C.A.Appendix, §§ 2, 9(a); Act Ha- 
wali June 15, 189 Const.Hawaii 
USO4-> “arti Lin Sod 2 Ss art. :Lepags 
1, 2.—U. S. v. Rodiek, 117 F.2d 588. 

App.D.C. Under the provision of the 
Trading With the Enemy Act declaring 
that both relief and remedy of a per- 
son whose property has been seized by 
the Alien Property Custodian should be 
limited to the property coming into the 
hands of the custodian or, if disposed 
of by him, to its net proceeds, where it 
appeared that plaintiff had already re- 
ceived all that Congress said he might 
sue for and recover, his action to re- 
cover the difference between the value 
of the property seized and the amount 
realized for it by the custodian could 
not be maintained. Trading With the 
Enemy Act §§ 7(c), 9, 50 U.S.C.A.Ap- 
pendix, §§ 7(c), 9.—Pflueger v. U. 8., 
121 F.2d 732. 

Under the provision of the Trading 
With the Enemy Act limiting relief and 
remedy of a person whose property has 
been seized by the Alien Property Cus- 
todian and sold or otherwise disposed 
of by the custodian to the net proceeds 
received therefrom and held by the 
custodian or by the Treasurer of the 
United States, ‘net proceeds’ means no 
more than gross proceeds, less charges 
which may be rightly deducted, and the 
direction that the remedy should be 
limited to net proceeds ‘‘held’”’ by the 
custodian or the treasurer must be 
taken not in the narrow and restricted 
sense as indicating only the proceeds 
retained by him at the precise moment 
of entering the decree but as signifying 
proceeds held by him at any time and 
not lawfully disbursed. Trading With 
the Enemy Act § 7(c), 50 U.S.C.A.Ap- 
ey 7(c).—Pflueger v. U. S., 121 


The dominant purpose of the Trading 
With the Enemy Act is to give to citi- 
zens and alien friends an adequate 
remedy for invasions of their property 
rights in the exercise of the war powers 
of the government. Trading With the 
Enemy Act §§ 7(c), 9, 50 U.S.C.A.Ap- 
pendix, § 7(c), 9.—Pflueger v. U. S., 121 
F.2d 732. 


WAREHOUSEMEN AND SAFE 
DEPOSITARIES 
§ 2 

Ky. A canning company which se- 
lected its bookkeeper as a warehouse- 
man, and ran a wire partition through 
its building so as to cut off from that 
portion of the building where its ma- 
chinery was located and operated, the 
portion where canned tomatoes were 
stacked and stored, and which issued 
negotiable warehouse receipts to secure 
loans subsequently made, but which 
stored no property of others for profit, 
did not operate a “warehouse” within 
meaning of act dealing with warehouse 


42 C.J. ANNO.—348 


ring 


can- 


Can C 
150 S.W.2d 


Jessamine Canning Co., 
922, 286 Ky. 365. 


§5 , 

N.H. Clothes and textiles stored for 
hire: by operators of a cleaning and 
renovating business held not “goods, 
wares and merchandise” within mean- 
ing of bonded warehouse act, so as 
to constitute operators of such business 
“warehousemen” subject to regulation 
of the act, since the quoted expression 
has a flexible meaning and must be 
construed with reference to the sub- 
ject matter and context of legislation 
in which it appears. Pub.Laws 1926, 
ec. 169, as amended by Laws 1937, ec. 
90.—State v. Frost, 17 A.2d 441, 132 
A.L.R, 628. 

The status of a bailee as a statutory 
warehouseman is not determined by 
the negotiable or nonnegotiable char- 
acter of the receipts he issues, but 
only where a bailee stores property of 
a kind such that trade and commerce 
will be subserved by the issuance of 
negotiable receipts therefor, is he a 
“warehouseman” subject to regulation 
of Bonded Warehouse Act. Pub.Laws 
1926, c. 169, as amended by Laws 
1937, c. 90.—State v. Frost, 17 A.2d 
441, 132 A.L.R. 528. : 


vf 

Ind.App. The statutes defining gen- 
erally the term ‘‘warehousemen” and 
setting forth duties and liabilities of 
warehousemen were not inconsistent 
with, and hence were not repealed by, 
the Uniform Warehouse Receipts Act. 
Burns’ Ann.St. §§ 67-101, 67-102, 67- 
105, 67-106, 67-401 to 67-460.—Shank 
Vireproof Warehouse Co. v. Harlan, 29 
N.E.2d 1003. 

N.H. The provision in 1937 amended 
to Bonded Warehouse Act declaring 
that a person engaging in the business 
of storing goods, wares and merchan- 
dise shall be a “public”? warehouseman 
does not make such business a “public 
utility” with obligation to serve all who 
come for reasonable charges and with- 
out discrimination, and the regulation 
of such business is limited to that spe- 
cifically prescribed by statute. Pub. 
Laws 1926, ec. 169, as amended by 
Laws 1937, c. 90.—State v. Frost, 17 A. 
2d 441, 132 A.L.R. 528. i 


§ 12 

Ky. Where bill originating in House 
prohibited reservation of space by a 
warehouseman for any producer or 
consignor of tobacco, and Senate struck 
out the heading which read ‘‘Reserva- 
tion of Floor Space Prohibited” and 
substituted the heading ‘“Discrimina- 
tion Prohibited” and left the right of 
reserving space untouched, and there- 
after Senate adopted an amendment 
which inserted the words “or reserved 
space’ so that section prohibited a 
warehouseman from refusing to admit 
any tobacco so tong as there was 
“space available or reserved space”, 
the intention not to prohibit reserva- 
tion of space was so strong as to over- 
come literal meaning of last amend- 
ment inserting words ‘or reserved 
space” even if words should be con- 
strued as prohibiting the reservation 
of space. Acts 1940, ec. 12, § 7.—May 
y. Clay-Gentry-Graves Tobacco Ware- 
house Co., 145 S.W.2d 84, 284 Ky. 502. 

Where bill originating in House pro- 
hibited the reservation of space by 
a warehouseman for any producer or 
consignor of tobacco, and Senate struck 
out the heading which read ‘‘Reserva- 
tion of Floor Space Prohibited” and 
left the right of reserving space un- 
touched, and thereafter Senate adopt- 
ed an amendment which inserted the 
words ‘for reserved space’ so that sec- 
tion prohibited a warehouseman from 
refusing to admit any tobacco so long 
as there was “space available or re- 
served space’, the word “reserved” 
would be prefixed by syllable ‘‘un” so 
as to make section conform to estab- 
lished intention as manifested by 
adopted amendments. Acts 1940, c. 12, 


PARTH SRG oR in eee 
‘§ 7.—May vy. Clay-Gentry-Graves_ 
bacco Warek cube Co., 145 S.W.2d. 


284 Ky. 502. Wyse ; es 
The statute prohibiting discrim 
tion against any grower of tobacco 
warehouseman, and providing that 
warehouse or warehouseman should ' 
fuse to admit any tobacco to ware- — 
house floor so long as there is “s e 

available or reserved space for ei 
placing of said tobaeco upon the floor 
for the purpose of sale’, does not p 
hibit the reservation of booking pr 
ileges for warehouse space for bw 
ing of growers of tobacco to be s¢ 
at next succeeding sales day, in v 
of legislative intent as disclosed — 
proceedings prior to final adoptio: 
statute. Acts 1940, c. 12, § 7. 
yv. Clay-Gentrv-Graves Tobacco 
house Co., 145 S.W.2d 84, 284 Ky. 5 


§ ip) aie 
N.H. The provision in 1937 ame: 

ment to Bonded Warehouse Act decla 
ing that a person engaging in the bus 
ness of storing goods, wares and 
chandise shall be a 


a “public utility” with obligatio 
serve all who come for reasonabl 
charges and without discriminat 
and the regulation of such busine 
is limited to that specifically prescribe 
by statute. Pub.Laws 1926, ec. 169, 
amended by Laws 1937, ec. 90.—St 
v. Frost, 17 A.2d 441, 132 A.L.R. 

f 


8 16 : is 

C.C.A.Cal. Evidence that bankrupt 
to finance himself on security of his 
goods by use of warehouse TECAD 
entered into a leasing and warehous 
storage agreement with a warehouse- 
man, which issued nonnegotiable w es 5 
house receipts by which it acknowl 
edged. receipt from bankrupt of mer-' ~ 
chandise which it agreed to hold sub i 
ject to written order of bankrupt, and 
that pledged merchandise was S : 
rated from unpledged merchandise 
band of wire and that no pledged mer- 
chandise was sold without first procur 
ing a release, warranted a finding | 
“bailment” of the merchandise to 
warehouseman.—Heffron v. Ban 
America Nat. Trust & Savings 
113 F.2d 239, affirming In re 
liams, 30 F.Supp. 127. ae 
Warehousing on premises of mer- 
chant proposing to pledge his mer- 
chandise is effective when done in 
obedience to legal requirements, and 
is immaterial that purpose of ware- 
housing is to enable merchant to fin- 
ance himself on security of his gaods | 
by use of warehouse receipts.—Heffron 
vy. Bank of America Nat. Trust & Say- 
ings Ass’n, 113 F 24 239, affirming In 
re Williams, 30 F.Supp. 127. ; § 


eto ‘ 
ss’n, 


§ 17 et ake 

D.C.Pa. Where bonded public ware- — 
houseman and owner of goods stored 
therein entered into an agreement — 
whereby warehouseman agreed to fur- — 
nish light, heat, janitor service, ele- — 
vator service, watchman and maint 
nance and labor of handling merchar 


dise 


fees at a fixed rate based upon. floor 

area rather than by number of articles 

deposited, the agreement constituted 

contract of “bailment” and did not in- 

validate warehouse receipts issued b : 

warehouseman.—First Camden Nat. — 

Bank & Trust Co. v. J. R. Watkins © 

Co.,.36 F.Supp. 416. 

§ 25 ) 

N.H. The provision of Bonded Ware- 

house Act requiring the giving of bond in 

is designed to further the primary * 

purpose of the act by aiding in the ne- 7 

gotiability of receipts by the guaran- 

ty of credit thereby given the receipts, 

and although nonnegotiable receipts is- 

sued by public warehousemen are like- 

wise thereby protected, the act is not 

intended to forbid all storage for hire 

unless the bailee’s financial responsi- 

bility is guaranteed by bond. Pub. 

Laws 1926, ec. 169, as amended by 

Laws 1937, ¢. 90.—State v. Frost, 17 

A.2d 441, 1382 A.L.R. 528. 


§ 33 


§ 33 
Ky. The act dealing with warehouse 


; . receipts contemplates that a warehouse- 


man issuing receipts should be one en- 
gaged in that business, although he 
may issue such receipts, where not ex- 
pressly forbidden by statute, as against 
his own property, provided he is regu- 
larly in the warehouse business for 

rofit. Ky.St.Supp.1939, §§ 4767b-1 to 
-4767b-61.—Continental Can Co. vy. Jes- 
samine Canning Co., 150 S.W.2d 922, 
286 Ky. 365. e 

'§ 36 ‘ 

' €.C.A.Tenn. Where, at time petition 
in bankruptcy proceedings for reorgan- 


Bs" ization was filed, claimant banks held 


ae! 


f; 


at 


’ 


" 


' 


_ segregate 
_ other 


ground banks advanced mone ‘ 
which the products were created, since 


Was accepted 


warehouse and trust receipts for cot- 
‘tonseed products but warehousemen did 
not have actual possession of products 


because products were in bankrupt’s 
- warehouses 


leased to warehousemen 
and there was a failure to post appro- 
priate signs indicating ownership or 
lien otherwise than in bankrupt or to 
products from _ bankrupt’s 
property, warehousing system 


‘was inadequate to give validity to such 
receipts, and although there was an ef- 


fort to pledge such property to banks 
holding the receipts, such banks were 
not entitled to recover on receipts on 
wi 


pledge was not _perfected.—Pittman_v. 
Union Planters Nat. Bank & Trust Co., 
118 F.2d 211. 

D.C.Pa. Where it appeared that 
bailor rented entire ninth floor of 
_bailee’s bonded public warehouse, that 


vanilla beans on arrival at warehouse 
_ were placed in bonded section on ninth 
floor but 


it later were removed from 
bonded into free section of the floor, 


that while the beans were in the free 


section, a nonnegotiable warehouse re- 
ceipt was issued in standard form 
by warehouseman to plaintiff bank and 
in good faith by the 
bank as security for loan, the receipt 


was not a nullity on theory that the 


beans were not legally in the ware- 


- houseman’s possession, in view of fact 


that access to the floor of warehouse 
rented by bailor was possible only by 


- an elevator owned by the warehouse 


and operated by one of its employees 
and its employees at all times had 
right of access to such floor, and the 
right to supervise goods stored there. 
—First Camden Nat. Bank & Trust 
Co. vy. J. R. Watkins Co., 36 F.Supp. 


416. 


Where bank accepted in good faith 
as collateral security for a loan a 
standard form of nonnegotiable ware- 
house receipt issued by bona fide 
bonded public warehouse in which 
bank had no interest and over which 
it had no control, and yanilla beans 
for which receipt was issued were 
in warehouse and subject to physical 
control of warehouse at time of issu- 
ance of receipt, the mere subsequent 
negligence of warehouseman which en- 
abled third person some time later 
to obtain wrongful access to the beans 
did not affect the validity of warehouse 
receipt.—First Camden Nat. Bank & 
Trust Co. v. J. R. Watkins Co., 36 F. 
Supp. 416. 


§ 38 

©.C.A.Tenn, Where bankrupt  pur- 
suing method known as field warehous- 
ing system, leased to warehousing com- 
pany bankrupt’s storage facilities with 
agreement that company would furnish 
necessary employees and issue ware- 
house receipts for cottonseed for a con- 
sideration and company appointed one 
of bankrupt’s employees at each mill as 
custodian, but there was no evidence of 
perfunctory performance of duties of 
Wwarehousemen, and bankrupt recog- 
nized warehouseman’s authority and 
there was never any actual shortage be- 
tween cottonseed on hand and out- 
standing receipts, warehouse receipts 
were valid and afforded security to 
holders of receipts and holders were 
entitled to priority in funds from sale 
of cottonseed represented by receipts 
held as security for loans.—Pittman vy. 
Union Planters Nat. Bank & Trust Co., 
118 F.2d 211. 
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C.C.A.Tex. Wheat put into a federal 
bonded warehouse is presumed to have 
been intended to become a part 0 
terstate commerce. United States 
*Warehouse Act, 7 U.S.C.A. § 241 et 
seq.—Girand vy. Kimbell Milling Co., 
116 F.2d 999. 

Proof that wheat covered by ware- 
house receipt issued by federal bond- 
ed warehouse was intended to be 
shipped out of the state is not nec- 
essary to validity of such receipt. 
United States Warehouse Act, 7 U.S. 
C.A. § 241. et seq.—Girand v. Kimbell 
Milling Co., 116 F.2d 999. 7 

D.C.Pa. Where bonded public ware- 
houseman and owner of goods stored 
therein entered into an agreement 
whereby warehouseman agreed to fur- 
nish light, heat, janitor service, eleva- 
tor service, watchman and maintenance 
and labor of handling merchandise in 
and out of warehouse, and owner of 
goods, who rented one entire floor of 
warehouse was to pay storage fees at a 
fixed rate based upon floor area rather 
than by number of articles deposited, 
the agreement constituted a contract of 


“bailment” and did not invalidate 
warehouse receipts issued by ware- 
houseman.—First Camden Nat. Bank 


Goel Tusty COmVands 
F.Supp. 416. 


§ 40 

C.C.A.Tenn. Under Uniform Negotia- 
ble Receipts Act provision that receipts 
shall state location of warehouse in 
which goods are stored, an alteration is 
permitted when holder has agreed _ to 
accept delivery at other points. Wil- 
liams Tenn.Code, § 7533(a); _Code 
Tenn.1932, § 7544.—Pittman v. Union 
Planters Nat. Bank & Trust Co., 118 
F.2d 211. 


R. Watkins Co., 36 


§ 48 

Tex.Civ.App. ‘he issue of a ware- 
house receipt to a bailor for goods to 
which he has no title conveys no title 
to goods as against. true owner, either 
to bailor or to his assigns, and such 
rule applies although warehouse _ re- 
ceipt is, by statute, made negotiable.— 
Dunagan y. Griffin, 151 S.W.2d 250, er- 
ror dismissed. 


ep , 

N.H. The Bonded Warehouse Act is 
basically designed as a facility in aid 
of trade and commerce, and accom- 
plishes the aid by provisions for the 
negotiability of warehouse receipts 


with definite and uniform rights and 
security. Pub.Laws. 1926, c. 169, as 
amended by Laws 19387, ¢c. 90, §§ ear, 


State v. Frost, 17 A.2d 441, 132 
R. 528. 


The Bonded Warehouse Act in the 
main enacts rules of the common law 
except that the act gives a degree of 
negotiability to receipts made out to 
the order of the bailor beyond that 
given by the common law. Pub.Laws 
1926, c. 169, as amended by Laws 1937, 
ce. 90, §§ 1, 2—State v. Frost, 17 A.2d 
441, 132 A.L.R, 528. 


N.H. Under the Sale of Goods Act, 
by which transfer of title to property 
stored under a warehouse receipt is 
regulated, a warehouse receipt, nego- 
tiable in form although marked “non- 
negotiable’, is nevertheless a ‘“nego- 
tiable instrument’, but if not nego- 
tiable in form, a transferee thereunder 
aequires no rights additional to those 
of the transferor, Pub.Laws 1926, ¢« 
166,//§§ 30," 31, -343 c. 169, §§ 5, 6.— 
eee vy. Frost, 17 A.2d 441, 132 A.L.R. 

Since the purpose of the Bonded 
Warehouse Act is to advance the public 
welfare in the subjects of trade and 
commerce by issuance of negotiable 
warehouse receipts, where a bailee does 
no storage business in which the pub- 
lic welfare will be thus served, such 
bailee is not within the range of the 
act requiring issuance of such receipts. 
Pub.Laws 1926, c. 169, as amended by 
Laws 1937, c. 90.—State v. Frost, 17 A. 
2d 441, 1382 A.L.R. 528. 

Ohio App. The sections 8503, 8505 
and 8508 of General Code, relating to 
negotiability of warehouse receipts, re- 
peal, by implication, the provisions of 
section 8361 of General Code, relating 
to the same subject matter. Gen.Code, 
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in- 
Ohio App. 72, affirmed 380 N.E.2d 691, 


Ret si belly 


’ 


§§ 8361, 8508, 8505, 8508. ippincot 
Distributing Co. v. Peoples Commercial _ 
&- Savings Bank, 31 N.H.2d_ 694, 66 
137 Ohio St. 399 / : iad 

Ohio App. The Legislature, in enact- 
ing Uniform Warehouse Receipts Act, 
intended to make warehouse receipts 
to all intent and purpose as negotia- 
ble as bills and notes, which may be 
drawn and negotiated upon an ante- 
cedent debt, which is a valid consid- 
eration to support the promise. Gen. 
Code, §§ 8457 to 8509.—Lippineott Dis- 
tributing Co. v. Peoples Commercial & 
Savings Bank, 31 N.B.2d 694, 66 Ohio 
App. 72, affirmed 30 N.H.2d 691, 137 
Ohio St. 399. ° 

§ 54 


D.C.Ky. .Whisky warehouse receipts 
have such quality of negotiability un- 
der Kentucky law as will protect holder 
acquiring them by purchase in good 
faith without knowledge of any defect 
in seller’s title. Ky.St. § 4770.—Stitzel- 
paguer Distillery v. Norman, 39 F.Supp. 
182. 


§ 58 

D.C.Ky. Fraudulent transactions, 
whereby financially involved corpora- 
tion’s business manager and purchas- 
ing agent secured title to and pos- 
session of whisky warehouse receipts 
purchased through him by such cor- 
poration, trade acceptances of which 
were given sellers by him in payment 
therefor, were voidable as between con- 
tracting parties.—Stitzel-Weller Distil- 
lery v. Norman, 39 F.Supp. 182. 

Tex.Civ.App. A holder of negotiable 
warehouse receipts for beer placed in 
warehouse could not, by negotiation of 
warehouse receipts, pass any better 
title to beer than holder had in it. 
Vernon’s Ann.Civ.St. arts. 5616, 5652.— 
Dunagan v. Griffin, 151 S.W.2d 250, 
error dismissed. 

Where person to whom beer was en- 
trusted for purpose of its transporta- 
tion stored beer in warehouse and pro- 
cured a negotiable warehouse receipt 
therefor, and thereafter negotiated re- 
ceipt to another, true owner’s right to 
repossess beer was not cut off by nego- 
tiation of receipt, regardless of good 
faith of one to whom receipt was ne- 
gotiated in receiving it, in absence of 
conditions which would estop true own- 
er from repudiating acts.of person to 
whom he entrusted beer. Vernon’s Ann. 


Civ.St. arts. 5616, 5649, 5652.—Duna- 
gan v. Griffin, 151 S.W.2d 250, error 
dismissed. 


“Warehouse receipts” are regarded as 
representatives of property covered by 
them, and such instruments are negotia- 
ble only in the sense that they readily 
pass from hand to hand, and they lack 
the quality of negotiability, which as 
against an innocent party holding for 
value precludes owner from . denying 
that property represented by them was 
received.—Dunagan vy. Griffin, 151 S.W. 
2d 250, error dismissed. 

The issue of a warehouse receipt to 
a bailor for goods to which he has no 
title conveys no title to goods as 
against true owner, either to bailor or 
to his assigns, and such rule applies 
although warehouse receipt is, by stat- 
ute, made negotiable-—Dunagan v. Grif- 
fin, 151 S.W.2d as error dismissed. 


§ 

D.C.Ky. Parties purchasing whisky 
warehouse receipts from one who pur- 
chased from agent of financially in- 
volved corporation, without knowledge 
or notice of defective title aequired by 
corporation, because of alleged fraudu- 
lent transactions between agent and 
previous owners thereof, were ‘pur- 
chasers for value without notice’ and 
acquired good title as against claims of 
such previous owners, irrespective of 
conditions under which seller acquired 
receipts from such agent. Iy.St. 
4770.—Stitzel-Weller Distillery v. Nor- 
man, 39 F.Supp. 182. 

The facts that corporation, engaged 
in buying and selling whisky ware- 
house receipts, resold some of receipts 
for less than market price within 24 
hours after purchasing them for even 
lower price from financially involved 
corporation’s agent, who fraudulent 


Supp. 
Under Kentucky law, rights of pur- 
chaser of negotiable paper, such as 


_ whisky warehouse receipts, cannot be 


defeated on’ suspicion, but, to defeat 
them, facts known to him must be such 
that his action in taking instruments 
amounted to bad faith, unless he had 
actual knowledge of infirmity or defect 
“in seller’s title-—Stitzel-Weller Distil- 
lery v. Norman, 39 F.Supp. 182. 

A corporation, purchasing whisky 
warehouse receipts for 15 to 20 cents 
a gallon below market price, which was 
steadily declining, and ‘reselling them 
for 2% cents to 6 cents a gallon more 
than prices paid by it, held “purchaser 
in good faith” and not liable in tort for 
value thereof to previous owners whose 
sale thereof to financially involved cor- 
poration was fraudulently procured by 
its agent, from whom such other corpo- 
ration purchased them.—Stitzel-Weller 
Distillery v. Norman, 39 F.Supp. 182. 


§ 60 

C.C.A.Cal. The Warehouse Receipts 
Act of California was intended to 
achieve uniformity and to effect the 
secure and ready use of warehouse re- 
ceipts as instruments of credit, and 
does not require that lenders look to 
something other than the observance 
of the definite and comprehensive terms 
of the act itself in advancing loans se- 
cured by warehouse receipts. Gen. 
Laws Cal.1937, Act 9059, §§ 1, 25, 42, 
58.—Heffron vy. Bank of America Nat. 
Trust & Savings Ass’n, 113 F.2d 239, 
ene In re Williams, 30 F.Supp. 


D.C.Pa. The fact that because of 
subsequent negligence and improper 
supervision of bonded public ware- 
houseman, a third person had access to 
and was able to remove goods stored 
did not defeat right of holder of non- 
negotiable warehouse receipts so long 
as the holder had no knowledge or no- 
tice thereof.—First Camden Nat. Bank 
& Trust Co. v. J. R. Watkins Co., 36 
F.Supp. 416. 

_ Release of five cases of vanilla beans 
by holder of nonnegotiable warehouse 
receipt covering beans did not pre- 
clude holder from recovering for con- 
version of the five cases where the 
release was obtained by fraudulent 
representation of bailor who had 
placed beang in warehouse that five 
cases were in warehouse at the time 
when actually they had been removed 
more than eight months prior thereto 
since the release was voidable at op- 
tion of the holder of warehouse receipt 
because of the fraud and it was not 
prerequisite to avoidance that the bail- 
or be repaid the consideration for exe- 
cution of the release in view of fact 
that bailor owed the holder a sum 
far exceeding such amount.—VFirst 
Camden Nat. Bank & Trust Co. vy. J. 
R. Watkins Co., 36 F.Supp. 416. 

§ 66 

Ohio. Where merchandise consigned 
by wholesaler to grocery company un- 
der title retention agreement was 
stored in warehouse, and negotiable 
warehouse receipts issued therefor 
were pledged by company as collateral 
security for indebtedness to bank 
which thereafter took possession of 
the merchandise under the receipts, 
bank acquired title superior to that of 
wholesaler. Gen.Code, §§ 8360, 8361, 
8497, 8503, 8505, 8508.—Lippincott Dis- 
tributing Co. v. Peoples Commercial & 
Savings Bank, 30 N.H.2d 691, 137 Ohio 
St. 399, affirming 81 N.H.2d 694, 66 
Ohio App. 72. 


§ 67 
D.C.Pa. Where bank holding ware- 
house receipt covering vanilla beans as 
security for borrower’s indebtedness in- 
stituted action against purchaser of 


beats 2 


Rian ss ee 
ans for conversion, the fac 
purchaser’s check to the bor: 
ayment for the beans was deposited 
0 the borrower’s account in the plain- 
tiff bank did not entitle the purchaser 
to be discharged of its liability in 
view of fact that bank was not given 
the check for its own use but was 
merely an agent for collection.—First 
Camden Nat. Bank & Trust Co. v. J. 
R. Watkins Co., 36 F.Supp. 416. 
Where nonnegotiable warehouse re- 
ceipt covering vanilla beans was pledg- 
ed to bank as collateral security for a 
loan and for all other past and future 
indebtedness of pledgor to bank, pur- 
chaser of beans could not satisfy lia- 
bility for conversion by merely paying 
balance due on the particular loan for 
which the warehouse receipt was given 
as collateral security but was liable 
for full value of beans converted.— 
First Camden Nat, Bank & Trust Co. 
v.. J. R. Watkins Co,, 36 F.Supp. 416. 
When bank received warehouse re- 
eeipt issued by -warehouseman for 
goods in his possession in warehouse, 
the bank received as pledgee ‘‘con- 
structive possession” of the beans and 
when vanilla beans were subsequently 
purchased by another, the purchaser 
acquired no other right to the con- 
verted beans than the seller had.— 
First Camden Nat. Bank & Trust Co. 
vy. J. R. Watkins Co., 36 F.Supp. 416. 
Ky. The fact that property is stored 
in a regular warehouse which is run 
and operated by a warehouseman en- 
gaged in the business for profit as pre- 
scribed by statute is ‘notice’ to one 
dealing in any manner with the stored 
property that warehouse receipts might 
be outstanding against the property, 
and such person is thereby warned of 
the necessity of informing himself with 
reference to the situation. Ky.St.Supp. 
1939, §§ 4767b-1 to 4767b-61.—Conti- 
nental Can Co. v Jessamine Canning 
Co., 150 S.W.2d 922, 286 Ky. 365. 


§ 69 

D.C.Okl. Where cotton had _ been 
pledged to Commodity Credit Corpora- 
tion to secure loans made to individual 
farmers and pledge was evidenced by 
delivery of warehouse receipts to the 
Corporation, the pledge had the same 
legal effect as if the cotton itself had 
been in actual possession of the Cor- 
poration. 15 U.S.C.A T13a—5; 81 
OkLSt.Ann, § 147,—Commodity Cred- 
it Corporation v. Oklahoma County, 36 
F.Supp. 694. 


§ 75 

D.C.Pa. Where bank holding ware- 
house receipts covering vanilla beans 
as collateral security for a certain loan 
and past and future indebtedness of 
borrower. brought action for conver- 
sion against purchaser of beans, the 
principle of Pennsylvania law that the 
holder of collateral pledged for an an- 
tecedent indebtedness ig not a ‘‘pur- 
chaser for value’ was inapplicable.— 
First Camden Nat. Bank & Trust Co. 
v. J. R. Watkins Co., 36 F.Supp. 416. 

Ohio. Where merchandise consigned 
by wholesaler to grocery company un- 
der title retention agreement was 
stored in warehouse, and negotiable 
warehouse receipts issued therefor were 
pledged by company as collateral se- 
curity for indebtedness to bank which 
thereafter took possession of the mer- 
chandise under the receipts, provision 
of Uniform Warehouse Receipts Act 
under which a pledgee, who in good 
faith acquires pacdeed goods or nego- 
tiable documents of title does so free 
from any equities of consignor, was 
controlling rather than provision of 
Factors Act under which pledgee ac- 
quires title of factor or agent subject 
to all equities which consignor of mer- 
chandise had against such factor or 
agent. Gen.Code, §§ 8360, 8361, 8497, 
8503, 8505, 8508.—Lippincott Distribut- 
ing Co. v. Peoples Commercial & Sav- 


ings Bank, 30 N.W.2d 691, 137 Ohio 
St. 399, affirming 31 N.H.2d 694, 66 
Ohio App. 72. 


Ohio App. Under Uniform Ware- 
house Receipts Act, where merchandise 
consigned by wholesaler to grocery 
company under title retention agree- 
ment was stored in warehouse, and ne- 


31 N.H.2d 694, 66 Ohio App. 72, 
firmed 30 N.H.2d 691, 137 Ohio St. 

Under Uniform Warehouse Receip 
Act, where merchandise consigned 
wholesaler to grocery company 


faith in accepting warehouse receipt: 
alleged fact, if true, that grocery 
pany incorporated the warehouse 
pany, with interlocking officers, | 
purpose of defrauding wholesaler, d 
not render warehouse company unlaw 
fully ‘engaged in the business of § - 
ing goods” within meaning of th 
so as to prevent bank from acquirin; 
title to receipts superior to tha 
wholesaler, where there had been 
pliance with all statutory regulat 
as to incorporation and opera 
Gen.Code, §§ 8503, 8508.—Lippine 
Distributing Co. v. Peoples Commer 
& Savings Bank, 31 N.E.2d 69 
Ohio App. 72, affirmed 30 N.E.2¢ 
137 Ohio St. 399. ; 
} § 85. 9 


D.C.Mass. Terminal company 
owned piers and received property 
storage, being a ‘‘bailee for hire,’ 
required to exercise ordinary care 
protection and safety of the prop 
entrusted to its custody, and the | 
gation was co-extensive with its actu: 
possession of the property.—Anderse 
v. Wilhelmsen, 37 F.Supp. 515. 

Mass. The statutory rule imposin 
liability upon warehouseman for a 
loss or injury to goods caused by his — 
failure to exercise such care in regard 
to them as a reasonably careful SF 
er of similar goods would exercise, bu 
not, in absence of an agreement to the © 
contrary, for any loss or iiure nee 
goods which could not have been avoid 
ed by exercise of such care, conforms 
to rule existing at common law. G.L. 
(Ter.Hd.) ¢c. 94, § 66; ce 105, § 1, | 
amended by St.1935, ec. 310, § 1; § 27.- 


Carando y. Springfield Gold Stora 


Co., 29 N.B.2d 697. Ba Ss 
8 100 Mp 
Ga.App. In’ trover action ag : 


transfer and storage company to r 
cover a certain oil painting, plain 
was not limited to recovery of $20 
cause warebouse receipt and contrac 
provided that recovery should be li 
ited to $20 unless company should 
given notice of articles having high vy; 
ue, and no value in excess of $20 
put on painting, where evidence sho 
either that painting was unwrapped 
was wrapped by the company.—Cherry 
v. McCutchen, 16 S.H.2d 167. a: 
§ 103 Rnd 
D.C.Mass. Terminal company wh 
received bales of wooden pulp at its | 
pier for storage should have taken int 
consideration fact that the pulp was 
easily damaged by dirt and other ex- — 
traneous matter if the wrappers were — 
torn or penetrated, and should have ~~ 
used reasonable care to guard against 
any such  occurrence.—Andersen vy. 
Wilhelmsen, 37 BSD: 515. 
1 


Tex.Civ.App. In action to recover 
for cotton destroyed by fire while ~ 
stored in defendant’s warehouse where 
plaintiff claimed that loss was due to 
defendant’s negligence, degree of care 
that an ordinarily prudent person 3 
would have exercised under same or i 
similar circumstances was for jury, i 
and in determining such question jury ‘i 
could consider amount of cotton being ‘ 
stored in warehouse at time of fire, 
precautions taken to discover outbreak 


id livered 


; x aa tion, 
", storage of 


S$ S157 
of fire, and other surrounding circum- 
stances.—Mexia Compress Co. v. 
Speight, 142 S.W.2d 439. 
§ 157 
Ind.App. If, after goods were trans- 
ported and stored, one having toward 
them the relation of warehouseman de- 
them to a wrong. person 
through negligence, warehouseman may 
e required to respond in damages as 
for conversion to the owner, who had 
delivered the goods for transportation 
to himself, either under or without 
special contract, and either common 
carrier or warehouseman would be re- 
sponsible as for conversion for such 
voluntary delivery, without regard to 
question of negligence—Shank TFire- 


2d 1008. 


_ Ind.App. A warehouse company’s 
acts in taking household furnishings 
out of storage in Indiana and shipping 
_ them to California without owner’s or- 
der or approval was the exercise of 
unauthorized dominion and control over 
_ the property, amounting to “conver- 
sion,” and complaint alleging such acts 
_ was sufficient to constitute a cause of 
action in tort, without alleging evi- 
ey dentiary facts known to warehouseman. 
—Shank Fireproof Warehouse Co. y. 
Harlan, 29 N.B.2d 10038. 
A ar ae § 179 ; 
Where warehouse receipts 


and provided that 10-cent rate should 


——— - be in effect if and after the contract 


should be terminated, and that owner 


corporation 
amount of space should be reserved 
and should be paid for whether used 
or not, but storage company did not 
construct all warehouses contemplated 
by the contract and did not supply the 
minimum space, the bankrupt should 
not be required to pay for more than 
was available for it—In re Dant & Dant 
of Kentucky, 39 F.Supp. 753. 
 ©t.Cl. Where plaintiff, warehouse- 
man, entered into a contract with the 
Federal Surplus Commodities Corpora- 
a Government agency, for .the 
“drought relief canned 


meat,” and where the proposal under 


Bair which bids were submitted for such 
_ storage was accompanied by schedules 


providing for ‘‘a storage charge per 


- month,’ and where under the Execu- 


Wwe 


tive order of the President then in ef- 


is 


fect bidders were required to comply 
with *“‘Code of Fair Competition for the 
Merchandise Warehousing Trade,” as 
approved by the National Industrial 
Recovery Administration, which said 
code contained a provision stating that 
“All goods are stored on a month-to- 
month basis,” and where the evidence 
shows that the defendant's contracting 
officer interpreted the phrase “per 
month” appearing in the contract as 
meaning a calendar month; it is held 
after consideration of all the evidence 
with reference to custom and _ usage, 
and the intent of the parties, that the 
contract between said parties was in 
effect as claimed by the plaintiff and 
that plaintiff is accordingly entitled to 
_ recover.—Crooks Terminal Warehouses, 
Chicago, Ill. y. U. S., 92 Ct.Cl. 401. 


183 
¥ N.H. The provision in 1937 amend- 
- ment to Bonded Warehouse Act declar- 
ing that a person engaging in the 
business of storing goods, wares and 
merchandise shall be a ‘public’ ware- 
houseman does not make such _ busi- 
ness a “public utility” with obligation 
to serve all who come for reasonable 
charges and without discrimination, 
and the regulation of such business is 
limited to that specifically prescribed 
by statute, Pub.Laws 1926, c. 169, as 


t i 


WAREHOUSEMEN AND SAFE DEPOSITARIES = 


amended by Laws 1937, c. 90.—State 
v. Frost, 17 A.2d 441,182 ALR. 928. 


§ 

C.C.A.Tex. A milling company stor- 
ing shipper’s wheat in company’s ware- 
houses for sale, and paying drafts 
drawn against wheat, with under- 
standing that shipper would pay inter- 
est on advances and storage on wheat 
until sale, and that meanwhile wheat 


would stand as security, was ‘“‘ware- 
houseman” or ‘factor’ making ad- 
vances against goods placed in his 


hands, and had lien for advances and 
interest and for expense of keeping 
the goods, or if not a factor, was in 
possession of wheat as “pledgee” with 
a like .result—Girand y. Kimbell Mill- 
ing Co., 116 F.2d 999. 

warehouseman may be a “‘pledgee”’. 
—Girand v. Kimbell Milling Co., 116 
F.2d 999. 


§ 203 
_ C.C.A.Tex. A milling company stor- 
ing shipper’s wheat in company’s 


warehouses for sale, and paying drafts 
drawn against wheat, with understand- 
ing that shipper would pay interest 
on advances and storage on wheat un- 
til sale, and that meanwhile wheat 
would stand as security, was ‘ware- 
houseman” or “factor” making ad- 
vances against goods placed in his 
hands, and had lien for advances and 
interest and for expense of keeping 
the goods, or if not a factor, was in 
possession of wheat as ‘‘pledgee’’ with 
a like result.—Girand vy. Kimbell Mill- 
ing Co., 116 F.2d pee . 


§ A 

N.Y.City Ct. The statute prohibiting 
sale of personalty for storage charges 
less than 15 days after first publica- 
tion of advertisement is in derogation 
of common law and must be strictly 
construed. General Business Law, 
118(d).—Grafstein v. A, Santini Storage 
Co., 26 N.Y.S.2d 125. 


A warehouseman’s sale of household 
effects for storage charges on 14th day 
after first publication of advertisement 
was invalid as not made in substantial 
compliance with statute prohibiting 
sale for such charges less than 15 days 
after first publication. General Busi- 
ness Law, § 118(d).—Grafstein vy. A. 
Santini Storage Co., 26 N.Y.S.2d 125. 

A statute, such as that prohibiting 
sale of personalty for storage charges 
less than 15 days after first publication 
of advertisement, must be interpreted 
according to its language and intend- 
ment. General Business Law, § 118(d). 
—Grafstein v. A. Santini Storage Co., 
26 N;Y.S:2d 125, 


§ 246 

N.Y.City Ct. In action against ware- 
houseman for conversion of household 
goods, sold by defendant for storage 
charges less than 15 days after first 
publication of advertisement, in viola- 
tion of statute, plaintiff is entitled to 
judgment without offset by defendant 
in amount of unpaid charges. Gener- 
al Business Law, § 118(d).—Grafstein 
oe Santini Storage Co., 26 N.Y.S.2d 


§ 247 

D.C.Mich. Where plaintiff, a ‘del 
credere agent” guaranteeing the ac- 
count of a purchaser and standing the 
loss if purchaser failed to pay, de- 
livered principal’s wood pulp to ware- 
house which had no knowledge regard- 
ing ownership thereof, and bills of lad- 
ing were indorsed in blank and de- 
livered to plaintiff, plaintiff was the 
“real party in interest” entitled to sue 
warehouse for breach of contract of 
storage, notwithstanding plaintiff had 
received money from its insurer under 
agreement that the money was ad- 
vanced not as payment but as a loan, 
repayment of which was conditional 
upon plaintiff’s recovery from the 
warehouse, Comp.Laws Mich.1929, § 
9582; Federal Rules of Civil Procedure, 
rule 17(a), 28 U.S.C.A. following section 
723c.—Price & Pierce v, Jarka Great 
Lakes Corporation, 37 F.Supp. 939. 

§ 256 


Ind.App. An action against ware- 
house company for damages for ship- 
ping plaintiff's goods to California 
without authority was not based upon 


* Saree. ve ‘MOY we on 
Ahr. a thi ch 


or) 


oo 


Hei) die ie 
theory of breach of contract, 


prove consideration supporting con- 
tract.—Shank Fireproof Warehouse Co. 
v. Harlan, 29 N.E.2d 1003. 
§ 257 ‘ 
D.C.Mass. Consignees of bales of 
wood pulp in order to recover from 
terminal company for damage to the 
pulp occurring while it was stored at 
company’s pier were not required to 
prove exact manner in which damage 
was caused, and were only required to 
prove that vents in the bales which al- 
lowed extraneous material to sift into 
them were caused while bales were in 
custody of the company which made it 
reasonable to infer that they were due 
to company’s negligence in caring for 
them.—Andersen v. Wilhelmsen, 37 


Supp. 515 
D.C.Mich. In action based on con- 
tract, where negligence of defendant 


warehouseman is no part of plaintiff’s 
case, but constitutes an affirmative de- 
fense under pleadings, warehouseman 
has burden of establishing the existence 
of a lawful excuse for his refusal to 
redeliver goods, and to establish such 
lawful excuse the warehouseman must 
show that he was free from negligence, 
under Michigan Warehouse Receipts 
Act. Comp.Laws Mich.1929, §§ 96571, 
9584.—Price & Pierce v. Jarka Great 
Lakes Corporation, 37 F.Supp. 939. 

In action by holder of warehouse re- 
ceipt against warehouseman for failure 
to redeliver wood pulp, where ware- 
houseman asserted that it was unable 
to redeliver the pulp because it was 
damaged by fire of unknown origin 
which occurred without fault of the 
warehouseman, and that warehouseman 
had exercised reasonable care, the an- 
swer presented an affirmative defense 
and the burden of establishing such 
defense was on the warehouseman, un- 
der Michigan Warehouse Receipts Act. 
Comp.Laws Mich.1929, §§ 9571, 9584.— 
Price & Pierce v. Jarka Great Lakes 
Corporation, 37 F.Supp. 939. 

See DesBrisay v. Canadian Govern- 
ment Merchant Marine, Ltd. [1941] 2 
Dom.L.R. 209. 


§ 258 

Mass. In tort action against ware- 
houseman for spoilage of Italian salami 
while stored in cold storage ware- 
house, burden was on depositor to 
prove that his goods were damaged 
through warehouseman’s negligence, 
where there was no evidence of a de- 
mand by depositor as holder of ware- 
house receipt. G.L.(Ter.Ed.) c. 94, § 
66; c. 105, § 1, as amended by St.1935, 
e. 310, § 1; § 27.—Carando v. Spring- 
nee Cold Storage Co., 29 N.E.2d 


§ 267 

D.C.Fla. Under evidence, failure of 
operator of yacht storage basin te have 
detected and avoided gaseous fumes on 
vessel which caused explosion was not 
sufficient on which to base liability for 
damages to other vessels which caught 
pies th ak v. Pilkington, 39 F.Supp. 


D.C.Mass. Evidence established that 
damage to bales of wood pulp, ren- 
dered unfit for use in making high- 
grade paper by dirt getting into the 
bales, was caused by negligence of ter- 
minal company which owned pier at 
which the pulp was stored, after it was 
discharged from vessel, in permitting 
outside wrappers. to become torn and 
failing to make floor of pier a reason- 
ably safe place in which to store the 
pulp.—Andersen v. Wilhelmsen, 37 F. 
Supp. 515. 

D.C.Mich. In action by holder of 
warehouse receipt against warehouse- 
man for failure to redeliver wood pulp, 
even if burden of establishing negli- 
gence of warehouseman was on plain- 
tiff, evidence disclosing that doors of 
warehouse were unlocked, that ware- 
houseman had no one whose sole duty 
was to act as day watchman, and that 
there was no one in warehouse from 3 
P. M. until shortly after 6 P. M. when 
fire which damaged the wood pulp was 
discovered, established negligence of 
warehouseman, Comp.Laws Mich.1929, 
§§ 9571, 9584.—Price & Pierce y. Jarka 


and — 
hence: it was not necessary to plead or 


SE 
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ceipt against warehouseman for failure 
to redeliver wood pulp which had been 
damaged because of fire in warehouse, 
evidence established that negligence of 
warehouseman in failing to keep doors 
of warehouse locked and to provide a 
watchman, continued up to time of 
fire was ‘“‘proximate cause” of the fire 
and contributed to produce the loss, 
rendering the warehouseman liable for 
the loss under Michigan Warehouse 
Receipts Act. Comp.Laws Mich.1929, §§ 
9571, 9584.—Price & Pierce v. Jarka 


noes Lakes Corporation, 37 F.Supp. 
Ind.App. In action against ware- 


house company for shipping plaintiff's 
goods to California without authority, 
evidence held to authorize finding that 
shipment was made without plaintiff's 
authority, knowledge or  consent.— 
Shank Fireproof Warehouse Co. v. 
Harlan, 29 N.B.2d 1003. 

La:App. A warehouseman to whom 
goods are delivered in good condition 
is prima facie negligent when the 
goods are returned in a damaged con- 
dition only when the goods are of such 
a nature that loss or damage could 
not have occurred without negligence. 
—McDonald v. Badie, 198 So. 545. 

In bailor’s action against warehouse- 
man for damage to piano, it was suf- 
ficient for bailor to show that the 
piano was in good condition when 
delivered to the warehouseman and 
that it was returned in a damaged 
state, in order to make out a prima 
facie case of negligence which was re- 
quired to be rebutted by warehouse- 
man.—McDonald v. Badie, 198 So. 545. 

In action by owner of piano against 
warehouseman for damage to piano due 
to carelessness and negligence of ware- 
houseman in not properly storing pi- 
ano, evidence established owner’s right 


to recover.—McDonald v. Badie, 198 
So. 545. 
Mass. In tort action for spoilage of 


Italian salami while stored in cold stor- 
age warehouse under an agreement that 
storage temperature should not exceed 
45 degrees, evidence justified a denial of 
recovery on ground that warehouseman 
acted in a careful and prudent manner 
in handling the salami—Carando v. 
peblusHeld Cold Storage Co., 29 N.E. 
2d 


In tort action for spoilage of Italian 
salami while stored in cold storage 
warehouse under an- agreement that 
storage temperature should not exceed 
45 degrees, evidence supported trial 
judge’s finding that salami was not 
damaged because of heat.—Carando v. 
paring field Cold Storage Co., 29 N.E. 
2 Vf 


In tort action for spoilage of Italian 
salami while stored in cold storage 
warehouse under an agreement that 
storage temperature should not exceed 
45 degrees, evidence supported trial 
judge’s finding that cause of the ‘‘acci- 
dent’? causing spoilage of salami and 
the surrounding circumstances were not 
within sole control of warehouseman.— 
Carando vy. Springfield Cold Storage 
Co., 29-N.E.2d 697. : 

Pa.Co. In an action in assumpsit to 
recover the value of personal property 
destroyed by fire and alleged to have 
been placed in storage under a verbal 
agreement that the storage company 
would protect the plaintiffs from any 
damage by keeping a policy of fire in- 
surance in force, the storage company 
admitted the bailment but denied that 
any policy of insurance was represented 
as being in existence, and claimed that 
the fire occurred through no default of 
defendant, although it was testified that 
the fire started while a watchman of 
the defendant was asleep. The case was 
submitted to the jury upon detailed tes- 
timony supporting plaintiffs’ claim and 
defendant’s denial of liability and full 
discussion of the evidence by the court 
in its charge. The jury having returned 
a verdict for the plaintiffs, motions for 
a new trial and judgment non _obstante 
veredict were overruled.—Clark  v. 
Shadyside Transfer & Storage Co., 88 
P.L.J. 443, 


Lakes Corporation, 37 F.Supp. es 


In action by holder of warehouse re- 


was stored in defendant’s warehouse 
at time of fire, that there was no 
watchman stationed near where fire 
broke out, and that when fire was dis- 
covered it had progressed far enough 
to ignite from six to 25 bales of cot- 


ton and was then out of control, jus- , 


tified inference that defendant had not 
exercised that degree of care that an 
ordinarily prudent person should have 
exercised under circumstances and 
warranted judgment for plaintiff in ac- 
tion to recover for cotton destroyed by 
fire——Mexia Compress Co. v. Speight, 
142 S.W.2d 439. 
§ 268 

Ohio App. In action against ware- 
houseman to recover for loss of and 
damage to goods in its warehouse, re- 
sulting from unprecedented floods, evi- 
dence failed to present jury question as 
to negligence of warehnouseman in fail- 
ing to protect goods from flood waters. 
—Dixie Wholesale Grocery v. Balti- 
more & Ohio Warehouse 28 N.H. 
2d 694, 64 Ohio App. 241. 

Tex.Civ.App. In action to recover for 
cotton destroyed by fire while stored 
in defendant’s warehouse where plain- 
tiff claimed that loss was due to de- 
fendant’s negligence, degree of care 
that an ordinarily prudent person 
would have exercised under same or 
similar circumstances was for jury, 
and in determining such question jury 
could consider amount of cotton being 
stored in warehouse at time of fire, 
precautions taken to discover outbreak 
of fire, and other surrounding circum- 
stances.—Mexia Compress Co. v. 
Speight, 142 S.W.2d 439. 

Tex.Civ.App. In owner’s action 
against storage company for alleged 
conversion of wool, where there were 
no market reports of price of wool in 
evidence and there was only testimony 
of the owner which was contradictory 
to the testimony of other witnesses as 
to the price of wool, owner’s testimony 
was not entitled to be given conclusive 
effect and testimony as to price of wool 
was for jury.—Wool Growers Central 


Oss 


Storage Co. vy. Cochran, 153 S.W.2d 
638, error granted. 
Ind.App. In action against ware- 


house company for damages for ship- 
ping plaintiff's goods to California 
without authority, wherein complaint 
alleged and evidence established that 
company was engaged in business of 
warehouseman and received possession 
of goods in such capacity instruction 
quoting the statutes defining duties 
and responsibilities of warehouseman 
was not erroneous. Burns’ Ann.St. §§ 
67-101, 67-102, 67-105, 67-106—Shank 
Fireproof Warehouse Co. y. Harlan, 
29 N.E.2d 1003. 

Ohio App. In action against ware- 
houseman for damages to and loss: of 
goods in its possession resulting from 
an unprecedented flood, an instruction 
that burden of proof was on plaintiff 
to prove by a preponderance of evi- 
dence that defendant was negligent, 
and that such negligence was direct 
and proximate cause of damage, was 
properly refused as not presenting the 
issues under the statute. Gen.Code, §§ 
8464, 8477.—Dixie Wholesale Grocery 
vy. Baltimore & Ohio Warehouse Co., 28 
N.E.2d 694, 64 Ohio App. 241. 


§ 275 

N.Y.City Ct. The rule that measure 
of damages for warehouseman’s con- 
version of personalty, sold for storage 
charges less than 15 days after first 
publication of advertisement, in viola- 
tion of statute, is not market value of 
property, but its value to owner there- 
of, cannot be construed as imposing on 
court values which are palpably exag- 
gerated and precluding finding that 
owner was damaged in amount appre- 
ciably smaller than claimed, General 
Business Law, § 118(d).—Grafstein v. 
A. Santini Storage Co., 26 N.Y.S.2d 125. 

§ 282, 

La.App. In action by owner of piano 
against warehouseman for damage to 
piano due to carelessness and negli- 
gence of warehouseman in not proper- 


put piano into condition that it was 
formerly in, such estimate would be 
accepted as the measure of damages 
in absence of countervailing proof, as 
against contention that true criterion — 
of damage was not amount necessary 
to restore piano to its former condi- 
tion unless such amount was less 
than actual value of piano.—McDonald — 
v. Badie, 198 So. 545, 
§ 285 
frover 


é ‘ 
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ea 
Ga.App. In suit against 


transfer and storage company to re- 
cover the value of a lost oil_painting 


plaintiff's father testified that he would 
rather have the picture than $2,500—  — 
Cherry v. McCutchen, 16 S.H.2d 167. 

Ind.App. In action against war aba: 
houseman for shipping goods to Cali- 
fornia without authority, $500 damages 
was not excessive as a matter of law 
where evidence disclosed that owner 
was compelled to pay $506.67 to regain _ 
possession of her property, and it wae 


not clear whether such sum include 
an item due to warehouseman.—Shan: 
Fireproof Warehouse Co. v. Harlan, 2! 
N.E.2d 10038. : 
Tex.Civ.App. Where storage y 
pany sold wool stored with it by owner 
under the belief or upon reasonable as- 
sumption that it was authorized t 
make the sale at the time and under t 
circumstances it did make it, storage 
company was not guilty of such willful — 
conduct as to authorize recovery of — 
punitive damages for conversion by the — 
owner.—Wool Growers Central Storage — 
Co. v. Cochran, 153 S.W.2d 638, erro 
granted. e F 
§ 293 , 


N.H. An information which charged _ 
operator of a cleaning and renovating — 
business who incidentally operated a. 
storage business, with violation of 
statute which required warehousemen 
to procure a license, set forth an of 
fense provided statute is valid. Laws 
1937, c. 90, § 1.—State v. Frost, 17 A. 
2d 441, 132 A.L.R. 528. 


§ 296 Page eos 

C.C.A.Okl. The relation between 
bank and renter of a safety deposit 
box therein is that of “bailee’ and 


“pailor’, and bank must exercise ordi- 

nary care and diligence in safeguard 

ing contents of box.—Alford vy. U. S. 

113 F.2d 885. F 
298 


§ 3 

Md. The relation existing between 
the lessor and lessee of a safe deposit 
box is a “bailor and bailee relation’.—_ 
Takoma Park Bank y. Abbott, 19 A.2d — 


169. 
§ 300 tee 

C.C.A.Okl. The relation between _ 
bank and renter of a safety deposit — 
box therein is that of “bailee’’ and 
“bailor”’, and bank must exercise ordi- 
nary care and diligence in safeguard- 
ing contents of box.—Alford y. U. 
113 F.2d 885. 

Neb. The duty of bank which rents © 
safety deposit box is to exercise “or- 
dinary care and diligence’, which is — 
such care and diligence as a reason- 
ably. prudent person would exercise un- 
der like circumstances, in safeguarding 
contents of the box, and to take such 
measures to safeguard contents as are 
customarily used in the community by 
ordinarily careful institutions, fairly 
comparable in size and other conditions 
with the bank.—Bohmont y. Moore, 295 
N.W. 419. 


y 


§ 304 

Md. The failure to deliver and ac- 
count for contents of safe deposit box 
is “prima facie evidence” of negligence 
of the bailee in not exercising ordinary 
or reasonable care and diligence in the 
safekeeping of the contents of the box. 
—Takoma Park Bank v. Abbott, 19 A. 
2d 169. 

In bailor’s action for loss of fifty $1,- 


a t ie ee 
R 18 °804 

006 gold certificates and currency which 
: he had placed in safe deposit box in 

; vault of defendant bank, a demurrer 

3 was properly sustained to bank’s spe- 
cial plea that the bailor had no inter- 
< est, legal or equitable, in the gold cer- 

tificates because he held them in viola- 

tion of federal statute and executive 
order, where special plea: did not state 
that bailor did not have a license au- 
thorizing the retention of the gold cer- 
tificates and did not set up a defense 
; to the loss of the currency. Federal 
__-~—Reserve Act § 11(n), as added in 1933, 

a £2 OiS.C.AG'§ ed Trading with the 

Enemy Act, § 5(b), as amended in 1933, 
60 U.S.C.A. Appendix, § 5.—Takoma 

Park Bank y. Abbott, 19 A.2d 169. 

i In bailor’s action for loss of fifty $1,- 

600 gold certificates and $500 in cur- 
_rency from safe deposit box in vault of 
defendant bank, where bailor testified 
- that the gold certificates were in an 
envelope given to him by his aunt, re- 
fusing to permit witness who operated 
a rooming house to testify regarding 
whether the aunt came to the rooming 
house after the body of her sister was 
not error, since the testimony was not 
-_pertinent.—Takoma Park Bank v. Ab- 
 bott, 19 A.2d 169. 

In _ bailor’s action for loss of fifty 
$1,000 gold certificates and $500 in cur- 
_ reney from safe deposit box in vault 
of defendant bank, refusal of court to 
allow records regarding administration 
of the estates of the aunt and her sis- 
_ ter and the bankruptcy petition of an- 
other to be offered in evidence was not 
| _ error, since the inquiries were not rele- 

--vant.—Takoma Park Bank y. Abbott, 19 
 A.2d 169. { 

-_-In bailor’s action for loss of gold cer- 
 tificates and currency which he had 
placed in safe deposit. box in vault of 
defendant bank, negligence of bank 
"i could be proved by direct or circum- 
‘stantial evidence.—Takoma Park Bank 
vy. Abbott, 19 A.2d 169. 

Neb. In action by lessee of safe de- 
- posit box for alleged failure of bank 
_ to exercise ordinary care safely to keep 
‘ contents of box, burden of proving neg- 
_  jigence by preponderance of evidence 
‘ is on lessee, and burden does not shift 
at any time during trial, though bur- 
den of producing evidence to overcome 
_. a prima facie case of negligence may 
rest on bank.—Bohmont y. Moore, 295 
at NAW. 419. 

i f gir 1 WASTE 


ait 


&, ‘ sl 
oe Tex.Civ.App. ‘Waste’, as used in 
 eonnection with real estate, means gen- 
 grally the destruction of houses, trees, 
or other corporeal hereditaments on the 
-_-premises by a tenant who is rightfully 
- in possession but has no absolute or 
unqualified title to the property.—Gulf 
Fe, vy Corporation v. Horton, 143 S.W.2d 


+ § 28 

Il.App. Equity will take jurisdic- 
tion to enjoin actual or threatened 
waste, regardless of existence of ade- 
quate remedy at law and defendant’s 
solvency or insolvency.—Kenny y. T. 
L. Arzt Foundry Co., 81 N.H.2d 620. 
308 Ill.App. 251. 


WATERS 


§3 

Cal. One may not obstruct or divert 
the flow of a natural water course, ‘“‘wa- 
ter course’ not meaning the gathering 
of errant waters while passing through 
a low depression, swale, or gully, but 
a real stream with definite channel, 
with bed and banks within which it 
flows, at the times when the streams 
of the region habitually flow.—Mogle 
v. Moore, 104 P.2d 785, superseding 96 
P.2d 147, 

A natural channel which extended 
from canyon, and into which surface 
waters ran, was a ‘‘water course,” and 
the waters flowing in it constituted a 
“stream,’ and when the waters left 
the creek in times of flood and ran 
wild over the adjacent country, they 
became “storm waters,’ and _ hence 
landowners had a_ right to protect 
themselves from those waters, even 
though to do so would cause the waters 
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to flow onto the lands of others.— 
Mogle vy. Moore, 104 P.2d 785, super- 
seding 96 P.2d 147. - 

Cal. 
waters” after being gathered into nat- 
ural channel.—Everett v. Davis, 115 P. 
2a 821, prior opinion 107 P.2d 650. 


§ 5 

Cal. Streams are usually formed by 
surface waters gathering together in 
one channel and flowing therein, and 
the waters then lose their character as 
surface waters and become “stream 
waters.”—Mogle v. Moore, 104 P.2d 
785, superseding 96 P.2d 147. 

The term “flood waters” is used to 
indicate waters which escape from a 
water course in great volume and flow 
over adjoining lands in no regular 
channel, though the fact that such 
errant waters make for themselves a 
temporary channel or follow some nat- 
ural channel, gully, or depression does 
not affect their character as “flood wa- 
ters” or give to the course which they 
follow the character of a natural ‘‘wa- 
ter course.”—Mogle y. Moore, 104 P.2d 
785, superseding 96 P.2d 147. 

Wash. The fact that source of water 
was in part produced by springs did 
not prevent it from being a ‘water 
course’ after it entered into a channel 
having a bed, banks and current, even 
though it might at times be dry.— 
Alexander v. Muenscher, 110 P.2d 625. 


§ 6 

Cal.App. One cannot obstruct or di- 
vert the flow of a natural ‘water 
course’ by which is not meant the 
gathering of errant water while pass- 
ing through a low depression, swale 
or gully but a stream in the real sense 
with a definite channel with beds and 
banks within which they flow at times 
when the streams of the region habit- 
ually flow.—Everett v. Davis, 107 P.2d 


A “stream” is a water course hav- 
ing a source and terminus banks and 
channels through which waters flow at 
least periodically and it usually emp- 
ties into other streams, lakes or the 
ocean, but it does. not lose its char- 
acter as a water course even. though 
it may break up and_disappear.—Hy- 
erett v. Davis, 107 P.2d 650. 

Streams are usually formed by sur- 
face waters gathering together in one 
channel and flowing therein and the 
waters then lose their character as 
“surface waters” and become “stream 
OLerRAitaye Vanett V... ,Dayis;, 107.20 


The term “flood waters” is used to 
indicate waters which escape from a 
water course in a great volume and 
flow over adjoining lands in no regu- 
lar channel, though the fact such er- 
rant waters make for themselves a 
temporary channel or follow some nat- 
ural channel, gully or depression does 
not affect their chracter as ‘flood wa- 
ters” or give to the course which they 
follow the character of a natural ‘‘wa- 
ter course.’’—Hverett v. Davis, 107 P. 
2d 650 

Wash. Surface waters may be said 
to form a “water course” at a point 
where they begin to form a reason- 
ably well-defined channel, with bed, 
banks or sides and current, although 
the stream itself may be very small 
and the water may not flow continu- 
ously.—Alexander v. Muenscher, 110 
P.2d 625. 


The fact that water course after 
passing onto adjoining owner’s land 
spread out and formed a swamp for a 
short distance and then converged 
again into a channel did not deprive 
it of its character as a “natural wa- 
ter course’.—Alexander vy. Muenscher, 
110 P.2d 625. 


87 

Cal. Creek did not lose its character 
as a ‘“‘water course’ nor did its waters 
lose their character as stream waters, 
because stream bed was dry for periods 
of time, since a constant flow of water 
is not essential to the existence of a 
water course, but it is sufficient if, 
during some seasons, water does in 
fact flow in the stream bed.—Mogle vy. 
Moore, 104 P.2d 785, superseding 96 
P20 “L47. 


Surface waters become “stream 


2d 147. 

Cal.App. One cannot obstruct or di- 
vert the flow of a natural ‘water 
course’ by which is not meant the 
gathering of errant water while pass- 
ing through a low depression, swale or 
gully but a stream in the real sense 
with a definite channel with beds and 
banks within which they flow at times 
when the streams of the region habit- 
ee flow—Bverett v. Davis, 107 P.2d 

A “stream” is a water course haying 
a source and terminus banks and chan- 
nels through which waters flow at least 
periodically and it usually empties into 
other streams, lakes or the ocean, but it 
does not lose its character as a water 
course even though it may break up 
Se Ae Oa os nee v. Davis, 107 P. 


§ 83 

Ky. The owner of upper riparian 
land is liable for resulting damages to 
lower land if he changes ordinary flow 
of a stream of water or causes it to 
collect and then casts it upon the lower 
estate in a larger volume or in an un- 
usual quantity or swift current, or if 
he pollutes the stream or injures the 
land through which it runs, regardless 
of prudence or care.—Inland Steel Co. 
v. Isaacs, 143 S.W.2d 508, 283 Ky. 770. 

Neb. In order for land to be “ripari- 
an,” there must be a stream flowing 
over it or along its borders, a riparian 
proprietor having the right to ordinary 
or natural flow of such stream.—Drain- 
age Dist. No. 1 of Lincoln County vy. 
Suburban Irr, Dist, 297 N.W. 645. 

A well-defined distinction exists be- 
tween artificial streams and natural 
streams in artificial channels, and ri- 
parian rights do not ordinarily attach 
to artificial streams in artificial chan- 
nels.—Drainage Dist. No. 1 of Lincoln 
County v. Suburban Irr. Dist., 297 N. 
W. 645. 

Tex.Civ.App. The right of riparian 
landowner to use normal flow of wa- 
ters of stream is an “appurtenance” 
in the nature of an “inecorporeal hered- 
itament’’.—Zavala County Water Imp. 
Dist. No. 3 v. Rogers, 145 S.W.2d 919. 


0.C.A.Alaska.~ Under Alaska law, the 
principle of appropriation of water is 
applicable and riparian rights are not 
recognized in absence of special statute. 
—Balabanoff vy. Kellogg, 118 F.2d 597. 

Neb. The common-law rules as. to 
rights and duties of riparian owners 
are in force in Nebraska, except as al- 
tered by statute. Comp.St.1929, § 49- 
101.—Drainage Dist. No. 1 of Lincoln 
Pouat v. Suburban Irr. Dist., 298 N.W. 


/ 5 § 11 

Neb. Where title to an _ island 
bounded by waters of a nonnavigable 
stream is in one owner and title to 
the land on the shore opposite the 
island is in another owner, the same 
riparian rights appertain to the island 
as to the mainland.—Application of 
Central Nebraska Public Power & Ir- 
rigation Dist., 295 N.W. 386. 

§ 14 

Ky. Where mine owner in draining 
a mine permitted a great volume of wa- 
ter to flow into a stream which over- 
flowed lower riparian owner’s land 
which was excepted from a mineral 
deed giving mine owner right to dis- 
charge water on land subject to deed 
as might be “necessary or convenient,” 
mine owner was liable for damages to 
the land.—Inland Steel Co. v. Isaacs, 
143 S.W.2d 5038, 288 Ky. 770. 

Tex.Civ.App. Under statute prohib- 
iting pollution of streams, where there 
was no evidence that oil and _ refinery 
waste from defendant’s asphalt plant 
spread over stream or covered its sur- 
face for a distance of 300 feet, defend- 
ant was not liable for alleged dam- 
ages to plaintiff’s farmland ag result 


~ _— (2 


Conn. An upper proprietor upon a 


stream has no right to gather and im- 
pound waters and then suddenly let 
them loose on the land of the lower 


_ proprietors, and each riparian owner is 


ns dict 


limited to reasonable use of water with 
due regard to rights of such other 
owners, and it is the common right of 
all to have the stream preserved in its 
natural size, flow, and purity without 
material diversion.—Wargo v, Connect- 
icut Light & Power Co., 18 A.2d 924, 
127 Conn. 629. 

: § 16 


Tex.Civ.App. <A riparian owner, prior 
to entering into water contract with ir- 
rigation company which took over irri- 
gation canals for purpose of operation, 
and of delivering water to lands in the 
area, had right of water for stock and 
domestic purposes.—Honaker v. Reeves 
County Water Improvement Dist. No. 
1, 152 S.W.2d 454, error refused. 


§ 19 : 

Okl. Evidence suflicient to support 
view that the plaintiff in an action to 
recover damages for injuries to realty 
by reason of the pollution of a creek 
has suffered some of the injuries, 
though insufficient to sustain a recovery 
of the entire amount of damages 
sought, is sufficient to withstand the 
challenge of a general demurrer to the 
evidence or a motion for a general ver- 
interposed by defendants.—Shell 
Petroleum Corporation v. Kent, 105 P. 
2d 230. 

Tex.Civ.App. In action for damages 
to plaintiff's farmland as result of al- 
leged pollution of stream by refinery 
waste, oil and salt water from defend- 
ant’s asphalt plant in violation of stat- 
ute, where evidence established that 
no salt water escaped from defend- 
ant’s plant and that there were other 
sources of pollution, evidence as .to 
source of oil and as to whether and 
to what extent damages were caused 
by salt rather than oil was _ insuffi- 
cient for jury, as being too conjectural 
to determine damages, if any, caused 
by defendant. Vernon’s Ann.P.C. arts. 
698, 698a.—Paluxy Asphalt Co. v. Hel- 
ton, 144 §.W.2d 458, error dismissed, 
judgment correct. 


} § 21 

Cal. One may not obstruct or di- 
vert the flow of a natural water course, 
“water course’? not meaning’ the gath- 
ering of errant waters while passing 
through a low depression, swale, or 
gully, but a real stream with definite 
channel, with bed and banks within 
which it flows, at the times when the 
streams of the region habitually flow. 
—Mogle v. Moore, 104 P.2d 785, super- 
seding 96-P.2d 147. 

Cal.App. One cannot obstruct or di- 
vert the flow of a _ natural 
course” by which is not meant the 
gathering of errant water while pass- 
ing through a low depression, swale 
or gully but a stream in the real 
sense with a definite channel with beds 
and banks within which they flow at 
times when the streams of the region 


habitually flow.—Hverett v. Davis, 107 
P.2d 650. , 


Conn. An upper proprietor upon a 
stream has no right to gather and im- 
pound waters and then suddenly let 
them loose on the land of the lower 
proprietors, and each riparian owner is 
limited to reasonable use of water with 
due regard to rights of such other own- 
ers, and it is the common right of all 
to have the stream preserved in its nat- 
ural size, flow, and purity without ma- 
teria] diversion.—Wargo v. Connecticut 
& Power Co., 18 A.2d 924, 127 


. Ky. The owner of upper riparian 
land is liable for resulting damages to 
lower land if he changes ordinary flow 
of a stream of water or causes it to 
eollect and then casts it upon the lower 
estate in a larger volume or in an un- 
usual quantity or swift current, or if 
he pollutes the stream or injures the 


Va. In suit by owners of 


+ 


“water — 


ruc ° care 
isaacs, 143 Mead. 


f land on 
one side of creek to enjoin further con- 
struction of building on other side and 
to compel removal of concrete wall 
which extended 11 feet out into creek 
and constituted_a private nuisance, 
where construction of wall was com- 
menced on May 1, the complaining 
landowners protested, wall was com- 
pleted on May 22, and suit was filed 
on May 24, landowners were not guilty 
of “laches” or of “procrastination”, 
which is a term without foundation in 
law or equity, and their conduct did 
not justify an equitable ‘estoppel’ so 
as to preclude relief.mMullins v. Mor- 
gan, 10 S.H.2d 593. 


§ 64 

Wa. Evidence that concrete wall built 
11 feet out into channel of a creek di- 
verted flow of water and exposed prop- 
erty on other side of creek to the haz- 
ard of inundation and damage in time 
of high water established a “private 
nuisance” as to which complaining 
landowners were entitled to injunctive 
relief—Mullins v. Morgan, 10 S.E.2d 


593: 
8 66 

Wa. Where concrete wall extending 
11 feet into channel of creek so as to 
divert flow of water and expose com- 
plaining landowners’ properties to 
hazard of inundation and damage in 
time of high water constituted a pri- 
vate nuisance, landowners were entitled 
to injunctive relief compelling removal 
of wall, notwithstanding their proper- 
ties had not yet been damaged, and 
notwithstanding the expenditures al- 
ready made in constructing the wall 
and. the cost of removal.—Mullins v. 
Morgan, 10 S.H.2da 593. 


§ 81 

Tex.Civ.App. In suit by riparian 
owners to abate wrongful diversion of 
waters of stream, all riparian owners 
of land on stream need not join in suit 
as plaintiffs, and some such owners 
may sue for themselves and for all oth- 
ers similarly situated.—Zavala County 
Water Imp. Dist. No. 3 v. Rogers, 145 
S.W.2d 919. 

A suit by riparian owners in Frio 
county against Zavala County Water 
Improvement District, to abate wrong- 
ful diversion of waters of stream, for 
themselves and all others similarly sit- 
uated, was sufficient to include all ri- 
parian owners on the stream in Zavala 
county as parties plaintiff in the suit, 
since riparian owners in Zavala coun- 
ty were in the same _ class.—Zavala 
County Water Imp. Dist. No. 3 
Rogers, 145 S.W.2d 919. 

§ 82 
Tex.Civ.App. All persons diverting 
waters in stream and acting in con- 
eert are not ‘‘necessary parties’ de- 
fendant to riparian owners’ suit to 
abate wrongful diversion of waters of 
stream, but may be joined in an eq- 
uitable proceeding as joint wrongdo- 
ers, since each is liable, but the rule 
is different when the wrongdoers act 
independently of each other, since lia- 
bility in such case is several and not 
joint.—Zavala County Water Imp, 
Dist. No. 3 v. Rogers, 145 8.W.2d 919. 

In riparian owners’ equitable action 
to abate wrongful diversion of waters 
of stream, all persons acting in con- 
cert in diverting the waters were not 
‘necessary parties,’ but could be 
joined to abate the wrongdoing.,—Zav- 
ala County Water ree iiatela No. 3 v. 


Vv. 


Rogers, 145 S.W.2d 
8 90 
N.C. In action of trespass to recover 
damages allegedly resulting because 


defendant’s dam caused flow of water 
to be impeded, and caused sand car- 
ried by the river to be deposited in the 
river bed which in turn impeded flow 
of ereek and caused sand and other 
debris carried by the creek to be de- 
osited in’ the creek bed until it was 
impossible to drain plaintiff’s land, 
evidence established defendant’s liabil- 
ity.—Forest City Cotton Co. y. Mills, 
13 S.B.2d 557, 219 N.C. 279, allowing 
rehearing 10 S.H.2d 806, 218 N.C. 294. 


Me 


of stream, evidence was. ‘insuffi al 
show that district acquired o : 
of waters in the stream by appropr 


there was evidence that railroad 
tempted unsuccessfully to prevent 
jury to the land, and that land ~ 
restored to original condition with 
cost to landowner, it was for jury i 
determine whether injury was _tem- — 
porary or permanent, and conclu ac 
cordingly on amount of damag 
Alesko v. Union Pac. R. Co., 109 
874. ee 
§ 92 ae 
Idaho. In action against ra’ 
for damages to land from fic 
allegedly caused by negligent c¢ 
tion and maintenance of pile-su 
trestle, instruction was erroneo 


eare, in requiring 
as basis for verdict for plaintiff, 
railroad “failed to do, or did,” 


might reasonably be expected’ 
down, without requiring findin 
railroad did all that reasonably) 
dent person would have done. 
v. Union Pac. R. Co., 109 P.2 
In action against railroad 
ages to land from flooding allege 
caused by negligence in constr 
and maintaining pile-supported tres 
instruction that remedial work don 
Works Progress Administration in 
tially cleaning -plaintiff’s land o 
fects of flood should be deducted from 
damages, on theory that Administ 
tion was to some extent agency 
railroad because partly supported b.: 
its payment of taxes, was erroneous 
gees v. Union Pae. R. Co., 109 P. 


§ 102 . 

Tenn.App. In suit to enjoin maint 
nance of a dam across a creek rig 
to maintain which was claimed un 
prescriptive right, testimony show 
that mill owner had made statements 
indicating intention to abandon the 
easement was properly excluded, wh 
alleged admissions were insufficient 
law to. constitute an “abandonment” 
of the easement since even if he state 
that he was not going to rebuild the 
dam, that was: insufficient to consti- 
tute an abandonment of right to do 
ne eerpelces v. -Rippetoe, 147 i 
Tex.Civ.App. Evidence that f 
condition of plaintiffs’ ditch was ca 
of overflow onto plaintiff's farm, 
court’s findings thereon, justified re- 
fusal to enjoin defendant from plac 
obstructions in dam and floodgate 
creek.—Stratton v. Beidler, 149 S.W. 


“91 
§ 116 i 
Conn. An upper proprietor upon a 
stream has no right to gather and im- — 
pound waters and then suddenly let — 
them loose on the land of’ the lower 
proprietors, and each riparian owner is_ 
limited to reasonable use of water with 
due regard to rights of such other 
owners, and it is the common right of © 
all to have the stream preserved in its 
natural size, flow, and purity without 
material diversion.—Wargo v. Connecti- 
eut Light & Power Co., 18 A.2d 924, 
127 Conn. 629. , 
Ky. The owner of upper riparian 
land is liable for resulting damages to 
lower land if he changes ordinary flow 
of a stream of water or causes it to 
collect and then casts it upon the lower 
estate in a larger volume or in an un- 
usual quantity or swift current, or if 
he pollutes the stream or injures the 


ee ees bey 


§ 116 


land through which it runs, regardless 
of prudence or care.—Inland Steel-Co. y. 
Isaacs, 143 S.W.2d 503, 283 Ky. 770. 
Okl. The phrase “permanent pollu- 
tion” of a stream does not, in legal 
contemplation, necessarily describe a 
condition that is unchanging or ever- 
lasting, and it may be shown that a 
stream which was once permanently 
polluted and unfit for the watering of 


—Shell Petroleum Corporation vy. Kent, 
LOS P20 2230: 
pu § 123 


Okl. A tenant using waters of creek, 
which frequently overflowed into stream 
or slough on leased land, for purpose 
of watering his stock, had right to as- 
sume that petroleum corporation would 
comply with statute under which it is 
negligence as matter of law to allow 
ia pie salt water from oil wells to flow into 
streams used for such purpose. 52 
 OkLSt.Ann. § 296.—Mid-Continent Pe- 
ue tea Corporation v. Poage, 112 P.2d 
_ ‘Tex.Civ.App. In landowner’s suit 

_ for damages to farm land based on al- 
leged violation of statute prohibiting 


ered surface of stream in excess of 300 
feet or that defendant discharged salt 
water into stream producing or con- 
tributing to a salinity in excess of 
2000 parts of salt in 1,000,000 parts 
of water, defendant could not be held 
liable in damages, since violation of 
statute was not established. Vernon’s 
«Ann.P.C. arts. 698, 698a, §§ 1, 2.—Hel- 
ton v. Luse & Fosdick Drilling Co., 
147 S.W.2d 831. 
§ 130 

- Cal.App. Parties conducting sepa- 
rate mining enterprises and not co-op- 
erating in maintenance of their busi- 
messes are not jointly liable for mone- 
tary damages sustained by riparian 
landowners as result of such parties’ 
- separate pollution of streams by dump- 
ing mining slickens therein, as_ they 
were not “joint tort-feasors’”.—Thome 
-v. Honecut Dredging Co., 111 P.2d 368. 
_ One wrongfully polluting stream by 
conducting mining enterprise thereon 
is responsible only for actual damages 
resulting from his own acts and con- 
duct to riparian lands of others and 
“may not be charged with damages re- 
sulting from other persons’ wrongful 
_ pollution of stream independently of 
his acts——Thome v. Honcut Dredging 
Co., 111 P.2d 368. 


ee § 133 

Okl. The fact that tenant from year 
» to year permitted his cattle to remain 
in pasture on leased land with knowl- 


aa) 


quently overflowed into stream or 
slough on such Jand, had been polluted 
by oil and salt water, permitted by pe- 
troleum corporation to escape into 
ereek for six or seven years before 
death of tenant’s cattle as result of 
drinking therefrom, did not bar his 
_ recovery of damages from such corpo- 
ration because of its noncompliance 
with statute. 52 OklI.St.Ann. § 296.— 
Mid-Continent Petroleum Corporation 
v. Poage, 112 P.2d 166. 


140 
‘ Kan. Where evidence sufficiently es- 
Be tablished a causal connection between 
: failure of operators of oil leases to con- 
fine salt water, as required by law, 
- and pollution of a creek on realty, own- 
ers of realty were not required to prove 
_ that operators, during the entire pollu- 
_ tion period, employed the same meth- 
ods or means of polluting the creek as 
were found to exist on a certain date 
of the pollution, in order to recover 
for damage for pollution.—Donley v. 


a Amerada Petroleum Corporation, 106 P. 
2d 652, 152 Kan. 518. 

In action against oil companies for 

damage to stock farm as result of al- 

leged pollution of creek by salt water 


from oil wells, owners of farm wer. 
not obliged to prove that others than 
oil companies, or another, did not con- 
tribute to the pollution, where evidence 
established facts from which it reason- 
ably could be inferred that oil com- 
panies polluted the creek.—Donley v. 


livestock later became fit for such use. - 


edge that water of ereek which fre-. 


bes S144 : Ye gt is 
WATERS)" * 
Amerada Petroleum Corporation, 106 P. 
2d 652, 152 Kan, 518. 

Okl. In landowners’ action for dam- 
ages for destruction of growing trees 
and grass resulting from pollution of 
stream, proof of the value of the prem- 
ises prior to alleged injury and there- 
after was essential to a. recovery.—Pace 
Ve Ott, 125 Pied 253: 

Okl. Where venue in landowners’ ac- 
tion for damage for injuries resulting 
from pollution of stream, commenced 
in county other than that in which 
land was situated, was not predicated 
upon allegations contained in petition, 
landowners were not required to make 
proof of facts sustaining propriety of 
venue.—Pace v. Ott, 115 P.2d 253. 
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Kan. In action against oil companies 
for damage to stock farm as result of 
alleged pollution of creek by salt water 
from oil wells, the alleged fact that oil 
companies polluted the creek could be 
shown by circumstantial evidence.— 
Donley v. Amerada Petroleum Corpora- 
tion, 106 P.2d 652, 152 Kan. 518. 

Okl. In action for damages to land 
claimed as resulting from pollution of a 
stream by salt water, where one of is- 
sues was whether stream was perma- 
nently polluted more than two years 
immediately before commencement of 
action, and defendant was permitted to 
offer evidence as to condition of stream 
for more than seven years before com- 
mencement of action, exclusion of evi- 
dence of alleged pollution of stream 
more than 15 years before action was 
commenced was not error.—Phillips Pe- 
troleum Co. v. Mangan, 114 P.2d 454. 


§ 142 

Kan. In action against oil companies 
to recover for permanent damages to 
farm as result of pollution of a creek 
from oil refuse from a well located 
on oil and gas lease, evidence was 
insufficient to authorize recovery for 
failure to establish a causai connection 
between the pollution of the creek and 
the particular oil well alleged to have 
been the source of the pollution.—Wil- 
liams v. Gulf Oil Corporation, 107 P. 
2d 680, 152 Kan. 672. 

Okl. Mere proof of decreased milk 
production and pollution of stream at 
which cattle were watered without 
proof of causal connection was insufli- 
elent to sustain verdict for landowners. 
—Pace v. Ott, 115 P.2d 253. 


143 

Kan. In action against oil companies 
for damage to stock farm as result of 
alleged pollution of creek by salt water 
from oil wells, it was for jury whether 
there was a causal connection between 
salt waters in creek and operation of 
leases by oil companies.—Donley v. 
Amerada Petroleum Corporation, 106 P. 
2d 652, 152 Kan. 518. 


Cal.App. In riparian landowners’ ac- 
tion to enjoin pollution of streams by 
dumping of mining slickens therein, 
judgment enjoining defendants from 
“materially” polluting streams to ex- 
tent that “substantial” injury or dam- 
age will be caused to plaintiffs or their 
lands gave them as broad and com- 
plete remedy as law entitled them to.— 
Thome vy. Honcut Dredging Co., 111 P. 


2d 368. 

§ 148 

Cal.App. In riparian landowners’ 

suit to enjoin pollution of streams by 
dumping of mining slickens therein, 
court properly refrained from enjoin- 
ing defendants from dumping slickens 
on their own lands at points so remote 
from streams as to be harmless or in 
quantities so insignificantly small that 
waters would not be polluted thereby 
to any appreciable extent.—Thome y, 
Honcut Dredging Co., 111 P.2d 368, 

§ 156 


Cal.App. In suit to enjoin pollution 
of streams by dumping mining slickens 
therein, court did not err in refusing 
to enjoin three defendants specifically 
found by court on sufficient evidence to 
have neither operated nor threatened to 
operate their mining enterprises for 
several months.—Thome y. Honcut 
Dredging Co., 111 P.2d 368. 


. 160 — Toe a eat 
Cal.App. In ae against several par- — 
ties for injunction against and damages 
for pollution of streams, award of mon- 
etary damages was properly refused, in 
absence of evidence of amount of dam- 
ages suffered by any particular plaintiff 


.or resulting from any particular de- 


fendant’s separate acts.—Lrhome vy. Hon- 
cut Dredging Co., 111 P.2d 368. : 

Kan. In uction against oil companies 
for damage to stock farm as result of 
alleged pollution of creek by salt water 
from oil wells, evidence authorized ver- 
dict for exemplary or punitive damages. 
Gen.St.1935, 55-121, 55-122.—Donley v. 
Amerada Petroleum Corporation, 106 P. 
2d 652, 152 Kan. 518. 

Oki. In action for permanent dam- 
ages to bed and banks of stream from 
the flow of oil and salt water, insti- 
tuted by one who purchased realty 
after a portion of the damage had 
accrued, measure of damages was the 
depreciation in the fair market value 
of the realty as result of the pollution 
after the date of the purchase of the 
realty.—Exchange Drilling Co. v, Ring, 
105: P24 : 

In action .by owner of farm to fre- 
cover for permanent damages to bed 
and banks of stream on farm as result 
of the flow of oil and salt water from 
defendant’s oil and gas mining lease. 
evidence sustained trial eourt’s finding 
as to the amount of depreciation in the 
fair market value of the farm as result ~ 
of pollution oceurring subsequent to 
the date of the purchase of the farm.— 
Exchange Drilling Co. y. Ring, 105 P. 
2d 421. 

163 


§ f 

Cal. One may not obstruct or divert 
the flow of a natural water course, 
“water course’ not meaning the gath- 
ering of errant waters while passing 
through a low depression, swale, or 
gully, but a real stream with definite 
channel, with bed and banks within 
which it flows, at the times when the 
streams of the region habitually flow. 
—Mogle v. Moore, 104 P.2d 785, super- 
seding 96 P.2d 147. 


Cal.App. One cannot obstruct or di- 
vert the flow of a natural “water 
course’ by which is not meant the 
gathering of errant water while pass- 
ing through a low depression, swale 
or gully but a stream in the real sense 
with a definite channel with beds and 
banks within which they flow at times 
when the streams of the region habit- 
rene flow.—Everett y. Davis, 107 P.2d 

Conn. An upper proprietor upon a 
stream has no right to gather and im- 
pound waters and then suddenly let 
them loose on the land of the lower 
proprietors, and each riparian owner is 
limited to reasonable use of water with 
due regard to rights of such other: 
owners, and it is the common right of 
all to have the stream preserved in its 
natural size, flow, and purity without 
material diversion.—Wargo v. Connect- 
icut Light & Power Co., 18 A.2d 924, 
127 Conn. 629. 

Wash. A nonriparian owner has no 
right to divert water from a stream, 
even though the riparian owner is not 
himself using it.—Alexander vy. Muen- 
scher, 110 P.2d 625. 

Nonriparian owners have no right to 
divert water from a water course even 
though they are using it by grant or 
license from a riparian owner.—Alex- 
ander v. Muenscher, 110 P.2d 625. 


191 

Wash. An injunction would lie to 
restrain defendant from diverting wa- 
ter from water course which carried 
water onto adjoining owner’s land, as 
against contention that only relief ob- 
tainable by adjoining owner was _ re- 
covery of damages.—Alexander v. Muen- 
scher, 110 P.2d 625. 

A riparian owner whose rights are 
invaded by a wrongful diversion of 
water naturally flowing through or by 
his premises is entitled to the preven- 
tive remedy of injunction, if it is sea- 
sonably invoked.—Alexander v. Muen- 
scher, 110 P.2d 625. 


§ 198 
Wash, A suit to restrain defendant 


Ms Ucrs ean e 


a ou t 

tained by other plaintiffs wh 5 
riparian owners but owned land adjoin- 
ing land of the riparian owner and had 
constructed a ditch starting at the end 
of the water course upon the riparian 
land and extending through the land 
of such plaintiffs—Alexander v. Muen- 
scher, 110 P.2d 625. 


§ 204 

Wash. In suit to restrain defendant 
from diverting water from a_ water 
course, action of trial court in rejecting 
photostatic copy of plat of survey of 
certain land in county, of which that 
owned by the parties to the action was 
a part, was not error where there was 
nothing upon the plat that would 


_ throw any material light on the con- 


troversy.—Alexander vy. Muenscher, 110 
Pi2d 625. 


§ 205 
Wash. In suit to enjoin defendant 
from diverting waters from a water 
course, evidence sustained finding that 
there was a well-defined water course 
on the defendant’s land «which car- 
ried the water onto adjoining land, as 
against contention that the water on 
defendant’s land was merely surface 
water.—Alexander v. Muenscher, 110 
P.2a 625, 
§ 214 


Tex.Civ.App. Generally, the measure 
of damages where land has been over- 
flowed by diverted waters is the dif- 
ference between the market value of 
the land immediateiy before and im- 
mediately after the injury.—City of 
Corpus Christi v. MeMurrey, 145 S.W. 
2d rdige error dismissed, judgment cor- 
rect. 


§ 222 

Cal.App. The bed of a nonnavigable 
river must be deemed to be bounded 
by the permanent banks which confine 
the waters in their course at their 
highest level, in absence of language 
in deed to the contrary.—Mammoth 
Gold Dredging Co. v. Forbes, 104 P.2d 
131. 39 Cal.App.2d 739. 

The “banks of a _river’’ are the 
boundaries which confine the water to 
its channel throughout the entire 
width when stream is carrying its 
maximum quantity of water.—Mam- 
moth Gold Dredging Co. v. Forbes, 104 
P.2d 131, 39 Cal. App.2d: 739. 

The ordinary maximum flow of wa- 
ter in a river during the wet season 
of each year may not be deemed to be 
a mere ‘‘flood” or “storm waters’’, and 
the average level of the water attained 
by such river in its annual seasonal 
flow establishes its “high water mark”, 
—Mammoth Gold Dredging Co. v. 
PR IREE, 104 P.2d 181, 39 Cal.App.2d 


‘ . 

Fla. Title to all submerged lands, 
whether tide or fresh, is held by the 
states in trust for all the people of the 
respective states; and that trust is 
governmental and may not be com- 
pletely alienated, but in the interest 
of all the people, the states may grant 
to individuals limited privileges or 
rights in such lands. Comp.Gen.Laws 
ata 1391.—Caples v. Taliaferro, 197 

0. 5 


Neb. An owner of land on _ the 
shore of a nonnavigable river in ab- 
sence of restrictions in his grant owns 
to the center line of the river.—Ap- 
plication of Central Nebraska _ Public 
ytd & Irrigation Dist., 295 N.W. 
2 . F 
o . 

The boundary line between riparian 
owners on the same side of a non- 
navigabie stream runs from the end 
of the shore line to and along a line 
at right angles with the center line 
of the stream.—Application of Central 
Nebraska Publie Power & Irrigation 
Dist., 295 N.W. 386. 

Va. A grant or conveyance of land 
bounded by a non-navigable stream 
carries with it the bed of stream to 
eenter unless a contrary intent is 
manifest from the grant or conveyance 
itself.—Ewell y. Lambert, 13 8.E.2d 333. 

§ 223 

Ct.Cl. Where in making allotments 

to members of the Creek Nation, in ac- 


co 
fendant, the allotments*of lands 


ance with survey 


ing on the Arkansas, Cimarron, and 


to surveys which followed the meander 
lines of the said rivers, it is held that 
in the absence of evidence to the con- 
trary it was not the intention of the 
parties to reserve to the Creek Nation 
title to the river beds of the streams, 
or to any of itstands, but that it was 
intended to convey title to the adjoin- 
ing landowners to the thread of the 
stream, as decided in United States v. 
Hayes, 8 Cir., 20 F.2d 873.—Creek Na- 
tion v. U.S., 92 Ct.Cl. 269: 

Proof that riparian rights were not 
discussed when the allotments were 
made is the strongest indication that 
there was no intention on the -part of 
the grantor to reserve such rights.— 
Creek Nation v. U. S.. 92 Ct.Cl. 269. 

§ 229 

Neb. “Accretion” is the process of 
gradual and imperceptible addition of 
solid material, called ‘‘alluvion”’, so as 
to extend the shoreline out by deposits 
made by contiguous water, or by re- 
liction, the gradual withdrawal of the 
water from the land by the lowering 
of its surface level from any cause.— 
Frank v. Smith, 293 N.W. 329. 

Where, by the process of accretion 
and reliction, the water of a_ river 
gradually recedes, changing the channel 
of the river and leaving the land dry 
that was theretofore covered by water, 
such land belongs to the riparian own- 
er.—Frank y. Smith, 293 N.W. 329. 

The fact that accretion is due, wholly 
or partly, to obstructions placed in the 
river by third persons, does not pre- 
vent a riparian owner from acquiring 
ne thereto.—Frank v. Smith, 293 N.W. 


Where Jand was formed by accretion 
by river receding from its former bank 
in a gradual process, brought about 
purely by construction of irrigation 
works, dikes, and fills for bridges, ri- 
parian owners were entitled to the land 
Py. eres eon Baume vy. Smith, 293 N. 


Where the thread of the main chan- 
nel of a river is the boundary line be- 
tween two estates, and it changes by 
the slow and natural processes of ac- 
eretion and reliction, the boundary fol- 
lows the channel.—Frank v. Smith, 293 
N.W. 329 

Tex. The washing away of a tract 
of 125% acres, as originally located 
and described in a deed, by encroach- 
ment of south bank of Red river, war- 
ranted finding and conclusion that this 
constituted an “erosion” and that when 
river gradually receded to north the 
land which again appeared in this loca- 
tion was an “accretion”, so that title of 
original owner was entirely lost.—Han- 
cock v. Moore, 146 S.W.2d 369, 135 
Tex. 619, affirming 137 S.W.2d 45. 


§ 230 

Alaska. Where the land encroaches 
upon the water by gradual and im- 
perceptible degrees, the ‘accretion’ or 
“alluvion” belongs to the owner of 
the land, and the rule is equally ap- 
plicable to lands bounding on tidewa- 
ters or on fresh waters and to the state 
as to private persons and is independ- 
ent of the law governing the title in 
the soil covered by the water.—Waynor 
vy. Diboff, 9 Alaska 230. 

Cal. Evidence sustained judgment 
for ejectment plaintiff, for possession 
of land which had developed from 
gradual accretion at end of a strip of 
Jand between river and slough, on 
ground that land to which disputed 
land was an accretion was within the 
ealls of description found in patent 
through which the plaintiff deraigned 
title, and was not within boundaries of 
defendants’ land. Civ.Code, § 1014.— 
Ward Redwood Co. v. Fortain, 104 P. 
2d 813. 

Mo. Where. gradual and impercepti- 
ble change in river’s course resulted 
in accretion to shore land, accreted 
land belonged to the owner of the 
shore land to which it attached.— 
Bixby v. Backues, 144 S.W.2d 112. 

A deed which did not contain any 
exception or reservation as to accre- 


accretions 


Canadian Rivers were made according | 
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‘tion presumptively carried wi ; 

ns previously formed to 

land described even though the ac ‘ 

tions extended across the section line — 
mentioned in the deed.—Bixby y. Bac-_ 
kues, 144 S.W.2d 112.. paced f 
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La. Contiguous riparian proprieto 

are each entitled to have such propor 

tion of the alluvial soil as the total 


ts 


would be divided, so that plaintiff an 
defendant would each have such pro- 
portion of alluvial soil as total extent 
of his front line bore to total quantity 
of alluvial soil to be divided. Re f 
, 516.—Akard vy. Cit 
Shreveport, 200 So. 14, 196 La. 71 


§ 238 Ei 

Tex. Notwithstanding the rapi 
and suddenness of changes in the ch: 
nel of the Red river, so long as th 
soil is eroded and passes away and 
becomes the 


“secretion” 
Hancock v. Moore, 146 S.W.2d 369, 
Tex. 619, affirming 137 S.W.2d 45. 


§ 243 


h 
king 


for jury.—Fife v. Lockhart, 150 
487, 286 Ky. 311. ‘ m 
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§ 

Neb. Accretions attach in the 
manner as fixtures and growing 
and require no special description an 
in order to avoid a transfer by a con 
veyance, they must be expressly ex- — 

cepted or reserved.—Mulhall vy. State 
299 N.W. 481. Dap Pr, 
§ 247 Berg: T 
Neb. Subirrigation in the natural — 
condition of land used for farming 
valuable property right attached to 
land itself.—Luchsinger v. Lou 
Public Power Dist., 299 N.W. 5 


pk 
49. 
§ 251 

Cal.App. Water flowing from sp 
into water course is part of natur 
flow thereof, and its use is governe 
by riparian rights doctrine, so t 
owner of land on which arises 
spring, from which a stream flows, h 
no‘ absolute ownership of waters i 
spring, but is entitled only to recipro- — 
cal share thereof as riparian owner in 


Eeaperco Bank y. Langer, 110 P.2d 
§ 262 SF 

Mo.App. Property owner seeking r 
covery for destruction of spring 
blasting of ditch for pipe line was no 
entitled to have damages assessed fo 
depreciation of the value of the prope 
ty and in addition have damages as- — 
sessed for destruction of the spring.— 
Ingram v. Great Lakes Pipe Line Co., 
153 S.W.2d 547. ne 

N.Y.Sup. The interference with sub- 
terranean veins of water as the result 
of a lawful use of one’s own property — 
is “damnum absque injuria’ and can- 
not become the ground of an action. 
—Bondy vy. Utah Const. Co., 23 N.Y.S. 

20) 125. 

Where construction company built a 
tunnel in accordance with its contract 
and pursuant to city’s right to con- 
struct such tunnel obtained by the city 
in condemnation proceedings, the dry- 
ing up of wells of landowners, who 
were parties to condemnation proceed- 
ings, as well as of adjacent landowners 
ag the result of such construction, did 
not give rise to a cause of action in 


; 
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favor of landowners against the con- 
struction company.—Bondy v. Utah 
Const. Co., 23 N.Y.S.2d< 125. 
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e §°268 

as § 268 

; D.C.Idaho. In action to quiet title 
to use of one-half of flow of a spring 
- or spring area evidence held to show 


that neither company with whom de- 
fendants’ predecessors had made a con- 
tract regarding use of water nor inter- 
vener, by any action of company or 
intervener, manifested an intent to 
abandon their right to use of water.— 
Smith Land Co. v. Fuhriman, 36 F. 
Supp. 667. \ 

In action to quiet title to use of one- 
half of flow of a spring or spring area, 
evidence did not sustain contention that 

laintiff and intervener had lost their 

interest by failure to comply with 
terms of contract between defendants’ 
predecessors and a company under 
which predecessors agreed to convey 
to company an undivided one-half in- 
_ terest in spring and _ water flowing 
-_therefrom.—Smith Land Co. v. Fuhri- 
man, 36 F.Supp. 667. 

‘In action to quiet title to use of one- 
half of flow of a spring or spring area, 
evidence warranted conclusion that de- 
- fendants owned and were entitled to 
use of one-half of water of spring and 
_ its area, as against contention that 
defendants had abandoned their right 
A to use of water.—Smith Land Co. v. 


tiffs land and to enjoin and recover 
damages for diversion of portion there- 
of, evidence held sufficient to support 
trial court’s findings that water flowed 
in natural channels on plaintiff's land, 
that ‘defendant wrongfully and delib- 
_erately diverted part of water by con- 
structing ditch and obstructing flow of 
water in natural channel, and that 
_ plaintiff was owner and entitled to en- 
tire flow of water from such springs. 
yan Francisco Bank v. Langer, 110 P. 
Sead 68.1. 
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“Mo.App. In action for trespass to 
real estate, based on destruction of 
spring by blasting, if plaintiff’s evi- 
dence was contrary to the physical 
_ facts, or left the matter, in controversy 
to speculation and conjecture, demur- 
rer to the evidence should have been 
 sustained.—Ingram v. Great Lakes Pipe 


70 
‘Mo.App. In action against pipe line 
company and contractors for destruc- 
tion of spring by blasting ditch for 
laying of pipe line under easement 
 theretofore granted, where petition 
charged that all of defendants were 
jointly engaged in laying the pipe line, 
an instruction on theory that contrac- 
tors were employed as agents of pipe 
line company to dig the ditch was not 
a “departure” from the petition, since 
allegation of petition was broad enough 
to permit recovery on any theory show- 
ing that all were doing the work.—In- 
gram y. Great Lakes Pipe Line Co., 153 


S.W.2d 547. 
In action against pipe line company 
and eontractors for destruction of 


spring by blasting ditch for laying of 
pipe line, an instruction that jury in 
arriving at verdict might consider the 
permanent loss of spring, if so, and the 
depreciation, if any, of the reasonable 
value of farm directly caused by the 
blasting, if any, was erroneous because 
‘permitting assessment of double dam- 
ages, some of which would not be re- 


coverable in any event.—Ingram_ v. 
Shae Lakes Pipe Line Co., 153 S.W.2d 
547, - 

8 272 
‘D.C.Idaho. In action to quiet title 


to use of one-half of flow of a spring 
or spring area, where company to 
which original owners of right to use 
of water from spring had contracted 
to convey an undivided one-half inter- 
est in spring and water flowing there- 
from had not manifested an inten- 
tion to abandon its right to use of 
water, and such company had assigned 
its interest, to intervener, and inter- 
vener recognized its obligation to per- 
form work and bear expenses of main- 
taining system provided for in con- 
tract, intervener was entitled to be 
decreed one-half of waters of spring 
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and its area and would be required 
to comply with*terms of contract be- 
tween company and original owners.— 


Smith Land Co. v. Fuhriman, 36 F. 
Supp. 667. 4 
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D.C.Or. A meander line follows the 
contour of a non-navigable lake at 
mean high water in general outline, 
with disregard for elevations and slight 
variations of the shore, to set_off a 
body of upland for which the United 
States may receive payment from pat- 
entees.—U. S. v. Otley, 34 F.Supp. 182. 

The existence of a permanent body of 
water is an essential to a proper me- 
nee line.—U. S. v. Otley, 34 F.Supp. 


“Permanent” in the sense that a 
‘nermanent” body of. water is essential 
to a proper meander line is a relative 
term and should not be applied so as 
to control the facts, but each court 
should decide from the particular facts 
whether the body of water is ‘perma- 
nent”’.—U. S. v. Otley, 34 F.Supp. 182. 

A meander line properly drawn must 
bear some relation to the shape of the 
lake, but it is the shape of the lake at 
mean high water which governs:—uU. S. 
v. Otley, 34 F.Supp. 182. 

Where recession of water in non-navi- 
gable lake would cause land to appear 
next to meander line or to be separated 
by water a few inches deep, such por- 
tions of land could not properly be 
designated as ‘“fpromontories” or “is- 
lands.”—U. S. v. Otley, 34 F.Supp. 182. 

A meander line need not be run at a 
specified elevation, and if properly laid 
will usually not be level.—U, S. v. Ot- 
ley, 34 F.Supp. 182. 

Where the United States sought to 
quiet title to certain lands lying within 
meander line defining Malheur Lake 
against certain patentees of land lying 
above and touching the line and against 
other persons occupying lands within 
the line, an attempt to deduce an aver- 
age mean high by taking the estimated 
level of the meander line over 30 years 
after it was run would be improper.— 
U.S. v. Otley, 34 F.Supp. 182. 

Mich. A deed conveying lake shore 
property which provided that property 
should extend into lake for a distance 
of 30 feet below low-water mark and 
which granted use of the waters of the 
lake for cutting ice, boating and fish- 
ing, did not contain a “reservation of 
riparian rights” in grantor sufficient to 
prevent grantee from extending a dock 
into lake in excess of 30 feet from the 
low-water mark.—Blain y. Craigie, 293 
N.W. 745, 294 Mich, 545. 


Wis. Where meander lines are 
shown on plat of government section 
containing land bordering on a lake, 
the meander lines are not “boundaries”, 
but are put in to indicate proximate 
acreage of lots shown on the plat, and 
land contained in such lots ig the 
land bounded by government lines 
shown on the plat and the actual lake 
shore where it is intersected by those 
lines.—Lakelands, Ine, v. Chippewa 
& Flambeau Improvement Co., 295 N. 
W. 919, 237 Wis. 326. 
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Fla. Title to all submerged lands, 
whether tide or fresh, is held by the 
states in trust for all the people of the 
respective states, and that trust is 
governmental and may not be com- 
pletely alienated, but in. the interest 
of all the people, the states may grant 
to individuals limited privileges or 
rights in such lands, Comp.Gen.Laws 
yh 1391.—Caples v. Taliaferro, 197 
0. a 
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D.C.Or. Evidence established that at 
time of survey a permanent body of 
water in the Malheur Lake Division 
called Malheur Lake existed around 
which a proper meander line could be 
drawn.—u, S. v. Otley, 34 F.Supp. 182. 

Where the United States sought to 
quiet title to certain lands lying within 
a meander line defining Malheur Lake, 
against certain patentees of land lying 
above and touching the line, and 
against certain other persons who oc¢u- 
pied lands within the line, equitable 
considerations would prevail in draw- 


patentees a 
v. Otley, 3 raids ete 

Mass. Maintenance of dock, float, 
wall and fill which encroached on lake 
property of another constituted a “‘con- 
tinuing trespass’ entitling other to a 
mandatory injunction for their remov- 
al, though the damage might be slight 
and the exnense of removal dispropor- 
tionate.—Westhampton Reservoir Ree- 
reation Corporation v. Hodder, 29 N. 
H.2d 913. ‘ 

Where structures encroaching on 
lake property of another were not built 
under an innocent mistake and no 
change had occurred in position of the 
parties, relief would not be denied be- 
cause of delay.—Westhampton Reser- 
voir Recreation Corporation v. Hod- 
der, 29 N.B.2d 913. 
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Okl. In action against city to en- 
join hunting on lake used by city as 
source of water supply and lands of 
plaintiffs adjoining lake, city was en- 
titled, under. statutes dealing’ with 
contents of an answer and with coun- 
terclaims, to establish the rights of the 
parties to certain lands covered by wa- 
ters of lake under deed and contract 
which was executed by those from 
whom the plaintiffs inherited, and 
which was referred to in answer, 
though claims of city were not specifi- 
cally designated as counterclaims. 12 
Okl.St.Ann, §§ 272, 273.—Banks v. City 
of Ardmore, 112 P.2d 372. ! 
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Cal. “Surface waters” are waters 
falling on and naturally spreading over 
lands, and they may come from season- 
al rains, melting snows, frosts, or 
springs, or from all of them.—Mogle v. 
Moore, 104 P.2d 785, superseding 96 
P.2d 147. 

“Surface waters” consist of ‘surface 
drainage falling on or flowing from or 
over a tract or tracts of land before 
such waters’ have found their way into 
a natural watercourse.—Mogle vy. Moore, 
104 P.2d 785, superseding 96 P.2da 147. 

“Flood waters” are distinguished 
from “surface waters’ by the fact that 
the flood waters have broken away 
from’ a stream, while surface waters 
have not yet become part of a water 
course.—Mogle v. Moore, 104 P.2d 785, 
superseding 96 P.2d 147. : 

The term “flood waters” is used to 
indicate waters which escape from a 
water course in great volume and flow 
over adjoining lands in no regular 
channel, though the fact that such er- 
rant waters make for themselves a tem- 
porary channel or follow some natural 
channel, gully, or depression ‘does not 
affect their character as ‘flood waters” 
or give to the course which they follow 
the character of a natural ‘water 
course.”’—Mogle v. Moore, 104 P.2d 785, 
superseding 96 P.2d 147. 

Flood waters escaping from a stream 
are not ‘‘surface waters” and do not 
lose their character as, flood waters 
while flowing wild over the country.— 
Mogle v. Moore, 104 P.2d 785, super- 
seding 96 P.2d 147. 

One has no right to obstruct the flow 
onto his land of what are technically 
known as “surface waters,’ but the 
term does not include all waters which 
may be on or moving across the sur- 
face of the land without being collect- 
ed into a natural water course, being 
confined to waters falling on the land 
by precipitation or arising thereon in 
springs.—Mogle v. Moore, 104 P.2d 785, 
superseding 96 P.2d 147. 

One has the right to protect himself 
and his land against “flood water,” 
that is water escaping from a natural 
water course in time of flood or over- 
flow, and for such purpose may ob- 
struct the flow onto his land, even 
though such obstruction causes it to 
flow onto the land of another.—Mogle 
v. Moore, 104 P.2d 785, superseding 96 
P.2d 147 

A natural channel which extended 
from canyon, and into which surface 
waters ran, was a “water course,” and 
the waters flowing in it constituted a 
“stream,” and when the waters left 
the creek in times of flood and ran 
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Cal. ‘Surface waters” are those fall- 
ing on, arising from and_ naturally 
spreading over, lands as result of rain- 
fall, melting snow, or springs.—Everett 
v. Davis, 115 P.2d 821, prior opinion 
107 P.2d 650. 

“Surface waters” continue to be such 
until they percolate through ground or 
flow vagrantly over surface of land into 
well-defined water courses or streams in 
obedience to laws of gravity.—Hverett 
v. Davis, 115. P.2d 821, prior opinion 

107 P.2d 650. 

“Floodwaters” are those which es- 
cape from a stream or other body of 
water and overflow adjacent territory. 
—KHverett v. Davis, 115 P.2d 821, pri- 
or opinion 107 P.2d 650. 

The rule that property owner may 
divert floodwaters to others’ lands ap- 
plies only to “flood waters’’ in strict 
sense, that is, waters escaping because 
of their height from confinement of a 
stream and running over adjacent prop- 
erty.—Everett vy. Davis, 115 P.2d 821, 
prior opinion 107 P.2d 650. 

The element of abnormality is im- 
plicit in definition of ‘‘floodwaters’, 
which are such because of their escape 
from usual channels under conditions 
which do not ordinarily occur.—Hverett 
v. Davis, 115 P.2d 821, prior opinion 
107 P.2d 650. 

Waters of seasonal stream, which 
spread over large area after building 
alluvial cone and eventually reached 
highway ditch in some measure, were 
not “surface waters’, which do not in- 
clude waters which have once become 
part of stream, nor “floodwaters”, as 
element of abnormality of escape from 
stream was not present, so that land- 
owners building fences which confined 
waters of such stream to narrow chan- 
nel, through which they flowed with 
such increased acceleration that they 

‘reached ditch in full volume and over- 
flowed adjoining land, instead of sink- 
ing into earth or being carried away 
by ditch as before, were properly en- 
joined from maintaining fences in suit 
by adjoining landowner.—Hverett  v. 
Davis, 115 P.2d 821, prior opinion 107 
P.2d 650. ' 

As “floodwaters” are those which 
break away from a stream under con- 
ditions which do not usually occur, 
they can never be the’flow of a stream 
at end of its channel.—Hverett v. Da- 
vis, 115 P.2d 821, prior opinion 107 
P.2d 650. 

Cal:App. One has no right to ob- 
struct the flow onto his land of what 
are technically known as “surface wa- 
ters” but the term does not include all 
waters which may be on or moving 
across the surface of land without be- 
ing collected into a natural water 
course but is confined to waters fall- 
ing on the land by precipitation or 
arising thereon in springs.—Eyerett v. 
Davis, 107 P.2d 650. 

One has the right to protect himself 
and his land against ‘flood waters” 
which are waters escaping from a nat- 
ural water course at time of flood or 
overflow and for such purpose may ob- 
struct the flow onto his land even 
though such obstructions cause them 
to flow onto the land of another.—Hy- 
erett vy. Davis, 107 P.2d_ 650. 

Where waters on leaving mouth of 
wash which was a natural water course 
spread over defendant’s land and were 
not confined to a definite channel and 
water did not consist of waters fall- 
ing on the land by precipitation or 
rising thereon in spring, waters were 
“flood waters” and defendant could 
not be enjoined from confining the wa- 
ters to fifteen foot channel across his 
land to highway ditch, notwithstanding 
that flow of water in highway ditch 
during rainy season was increased and 
that sand, silt. and gravel that were 
formerly deposited on defendant’s land 
were deposited in ditch filling it and 
causing waters to flow over adjoining, 
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erett v. Davis, 107 P.2d 650. 

“Flood waters’ are distinguished 
from “surface waters” by the fact that 
the flood waters have broken away 
from a stream while surface waters 
have not yet become part of a water 
course.—Hverett v. Davis, 107 P.2d 650. 

The term “flood waters” is used to 
indicate waters which escape from a 
water course in a great volume and 
flow over adjoining lands in no regu- 
lar channel though the fact such er- 
rant waters make for themselves a tem- 
porary channel or follow some natural 
channel, gully or depression does not 
affect their character as “flood waters” 
or give to the course which they fot- 
low the character of a natural ‘‘wa- 
ter course.”’—Eyverett y. Davis, 107 P. 
2d_ 650. 

Flood waters escaping from a stream 
are not “surface waters” and do not 
lose their character as flood waters 
while flowing wild over the country. 
—Everett v. Davis, 107 P.2d 650. 


Wash. “Surface waters’ are. pro- 
duced by rain, melting. snow, or 
springs.—Alexander v. Muenscher, 110 
P.2d 625. 
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Cal. One has no right to obstruct 
the flow onto his land of what are 
technically known as ‘surface waters,” 
but the term does not include all wa- 
ters which may be on or moving across 
the surface of the land without being 
collected into a natura} water course, 
being confined to waters falling on the 
land by precipitation or arising thereon 
in springs.—Mogle v. Moore, 104 P.2d 
785, superseding 96 P.2d 147, 

One has the right to protect himself 
and his land against ‘flood water,” that 
is water Escaping from a natural water 
course in time of flood or overflow, and 
for such purpose may obstruct the flow 
onto hig land, even though such ob- 
struction causes it to flow onte the 
land of another.—Mogle v. Moore, 104 
P.2d 785, superseding 96 P.2d 147. 

A natural channel’ which extended 
from canyon, and into which surface 
waters ran, was a “water course,’ and 
the waters flowing in it constituted a 
“stream,” and when the waters left the 
ereek in times of flood and ran wild 
over the adjacent country, they became 
“storm waters,’ and hence landowners 
had a right to protect themselves from 
those waters, even though to do so 
would cause the waters to flow onto 
the lands of others.—Mogle v. Moore, 
104 P.2d 785, superseding 96 P.2d 147. 
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Cal. Floodwaters are common enemy, 
against which one may protect his land 
even to detriment of his neighbor.—Hv- 
erett v. Davis, 115 P.2d 821, prior opin- 
ion 107 P.2d_ 650. 

The rule that property owner may 
divert floodwaters to others’ lands ap- 
plies only to ‘floodwaters’ in strict 
sense, that is, waters escaping because 
of their height from confinement of a 
stream and running over adjacent prop- 
erty.—Everett v. Davis, 115 P.2d 821, 
prior opinion 107 P.2d 650. 

8 291 

Ark. A landowner hag right to pro- 
tect his land from surface water, flood 
water, and overflow unless in so doing 
he unnecessarily injures another.—Hon- 
ey v. Bertig Co., 150 S.W.2d 214. 

Cal.App. One has no right to ob- 
struct the flow onto his land of what 
are technically known as ‘surface wa- 
ters” but the term does not include 
all waters which may be on or moy- 
ing across the surface of land with- 
out being collected into a natural wa- 
ter course but is confined to waters 
falling on the land by precipitation or 
arising thereon in springs.—Hverett v. 
Davis, 107 P.2d 650. 
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ters” which are w: e } 
a natural water course at of fle 
or overflow and for such purpose m 
obstruct the flow onto his land 
though such obstructions cause 
to flow onto the land of anothe 
erett v. Davis, 107 P.2d 650. ~— 
A landowner may use such me 
as are reasonable under all circu 
stances to protect himself agai 
flood waters.—Everett v. Davis, 107 
2d 650. ¥ pa ie 
Kan. A lower landowner may 
construct or maintain a dam o 7 
to obstruct the flow of surface water | 
agricultural land outside the li 
an incorporated city, to the dama 
an upper landowner.—Bolinger 
house, 114 P.2d 853, 154 Kan. 124, _ 
Ky. A lower estate is subject to 


(3 


upper ground.—Stone y. As 
S.W.2d 4, 285 Ky. 687. 
Where owner of lower esta 
structed natural flow of surface wi 
and caused it to back up on land 
upper estate, and owner of the 


highway to natural depression on 
land where it passed in inereas 
ume to the land of lower estate, 
of lower estate was required to 
dam and owner of upper estate was 
quired to close ditches.—Ston 
hurst, 149 S.W.2d 4, 285 Ky. 
§, 299-5 ae 

Kan. An upper proprietor ma: 
divert by artificial means surface 1 
on his own lands to the lands of 
lower proprietor, nor may he accele: 


by means of ditches or increas 


drainage of his land to the inj 
the lower owner.—Bolinger v. | i 
house, 114 P.2d 853, 154 Kan. 124. 
Ky. The owner of an upper € 
has no right to make, excavatio or 
drains upon his land by which the flow 
of surface water is diverted from | 
natural course and disposition and — 
thereby cast upon the lower esta in 
an unnatural volume—Stone v. ¥ 
hurst, 149 S.W.2d 4, 285 Ky. 687. 
§ 302 We: 


Cal. One may gather and dis ar, 
surface waters into a stream w 
their natural means of drainage—By- 
erett v. Davis, 115 P.2d 821, prior opin: 
ion 107 P.2d 650. _ te ee 


ing narrow channel, through which 
practically all water which had there- 
tofore naturally dispersed over — 
and flowed in part into highway 
at different points over wide area was 
brought to such ditch at one point with 
destructive force, resulting in overflow 
of adjoining land, was not justified on 
ground that ditch was natural means 
of drainage.—Hverett, v. Davis, 115 P.2« 
821, prior opinion 107 P.2d 650. — 
Ky. Where owner of lower estate ob- — 
structed natural flow of surface water 
and caused it to back up on land of 
per estate, and owner of the upp 
estate dug ditches to drain barnyar 
and to carry water from culvert « 
highway to natural depression on h 
land where it passed in increased vi 
ume to the land of lower estate, ow1 
of lower estate was required to remove ~ 
dam and owner of upper estate was re- | 
quired to close ditches.—Stone vy. Ash- 
urst, 149 S.W.2d Sian Ky. 687. Awa 


N.C. The statute relating to party 
ditches constructed by agreement was 
inapplicable to controversy relating to 
obstructions allegedly placed by de- 
fendant in ditch draining plaintiff’s 
land. C.S. § 5279.—Hlder v. Barnes, 14 
S.E.2d 249, 219 N.C. 411. 


§ 313 i 
N.Y.App.Div. A school district onto 
whose land surface water was dis- 
charged could not recover damages is 
from town maintaining catch basin sys- 
tem, where evidence disclosed that nat- 
ural contours of land were such as to: 
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cause surface water to flow through 
eulvert constructed by state and so up- 
é on school district’s property, and that 
Fe other culverts constructed by state 
ae caused water to flow on such property, 
Ss and did not disclose that subsequently 


constructed catch basin system in- 
3 ereased volume of water on such prop- 
gos erty, or that six-inch pipe was suffi- 
cient to carry off the property such 


a water as ordinarily accumulated prior 
= to construction of catch basin system 
and that 30-inch pipe was necessary 
after such construction.—Board of Edu- 
eation, Union Free School Dist. No. 6 of 
Town of North Hempstead, v. Town of 
North Hempstead, 27 N.Y.S.2d 114, 261 
- + App.Div. 1102. 
A town maintaining catch basin sys- 
tem might be liable to school district 
for increased volume of water dis- 
- charged on school district’s property as 
' result of catch basin system, but would 
a not be liable for flow of water which 
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would have accumulated on school dis- 
___trict’s property if there had been no 
development and construction and main- 
tenance of catch basin system.—Board 
of Education, Union Free School Dist. 
No. 6 of Town of North Hempstead, v. 
Town of North Hempstead, 27 N.Y.S.2d 
114, 261 App.Div. 1102. 
- Tex.Civ.App. A defendant 
wrongfully diverts surface water _ 
oe not relieved of all liability to a plain- 
uh _ tiff who also diverts such water, when 
-~water diverted by each unites in caus- 
f : an overflow which damages the 
plaintiff, but in such a case the de- 
' | fendant is liable for a proportionate 
part of the damages suffered by plain- 
 tiff.—Rainey v. Jones, 146 S.W.2d 794. 
- Error dismissed, qudeiient correct. - 


/ 5 

- N.Y.App.Div. In action for damages 
for flooding plaintiffs’ premises by wa- 
_ ter from overflowing sewers and for in- 
junctions, certain causes of action 
though insufficient in respect of any 
_ flooding of premises that occurred after 
- dedication to and acceptance of street 
- by town were good, where one para- 
dea complaint was 
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when sewer system was controlled By 
defendants.—Wuster vy. Levitt, 28 N.Y. 
$.2d 161, 262 App.Div. 854, 
ri § 319 
N.Y.App.Div. A railroad was not re- 
sponsible, under evidence, for the dis- 
charge of storm waters from a munic- 
-  ipal sewer upon landowner’s land and 
was not liable for injury to the land. 
_. —Bush y, City of Jamestown, 29 N.Y. 
 §.2d 561, 262 App.Div. 944. 


§ 320 
-Cal.App. In suit by adjoining own- 
er to enjoin defendant from confining 
flood waters to definite channel, equity 
court could properly consider’ the 
physical solution for the problem of 
disposing of flood waters in determin- 
ing reasonableness of the means adopt- 
ed by defendant to protect his prop- 
erty from flood waters.—Hverett v. 
Davis, 107 P.2d 650. 


Cal.App. In suit in equity by ad- 
joining landowner to enjoin defendant 
Jandowner from confining flood waters 
within a definite channel reasonable- 
ness of the method adopted by defend- 
ant to protect himself from flood wa- 
: ters was for the court.—Hverett vy. 
~~ Davis, 107 P.2d 650. 

: § 324 
Cal.App. Where waters on leaving 
mouth of wash which was a natural 
water course spread over defendant's 
land and were not confined to a definite 
channel and water did not consist of 
' waters falling on the land by precipita- 

tion or rising thereon in spring, wa- 

ters were ‘flood waters’? and defend- 
ant could not be enjoined from con- 
fining the waters to fifteen foot chan- 
nel across his land to highway ditch 
notwithstanding that flow of water in 
highway ditch during rainy season was 
increased and that sand, silt and gray- 
el that were formerly deposited on de- 
fendant’s land were deposited in ditch 
filling it and causing waters to flow 
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over adjoining landowners’ 
erett vy. Davis, 107 P.2d 650. 
Fla. Where water originating in a 
certain area by natural drainage flowed 
into a ditch paralleling a road, thence 
through a culvert at intersection of 
road with another from which it flowed 
over adjoining lands onto lands of 
plaintiff and into a pond in vicinity 
thereof, plaintiff was not entitled to 
mandatory injunction commanding 
county commissioners to remove ditch 
and water culvert so as to prevent 
flooding of his land by preventing sur- 
face water from following natural wa- 
ter course.—Willis v. Phillips, 2 So.2d 


(32: 
Kan. Plaintiff was entitled to a 
mandatory injunction to compel de- 


fendant to fill a ditch and to remove an 
embankment which allegedly diverted 
surface waters onto the plaintiff’s farm, 
where evidence sustained findings that 
water flowed into natural watercourse 
across defendant’s farm and onto the 
laintiff’s farm, and that defendant en- 
arged a ditch and erected an embank- 
ment, and that water was caused to 
flow onto plaintifi’s farm where thsre 
was no natural drainage. Gen.St.1935, 
24-105.—Bolinger v. Moorhouse, 114 P. 
2d 853, 154 Kan. 124. 

N.C. Where defendant had agreed to 
arbitration of controversy concerning 
his alleged obstruction of ditch drain- 
ing plaintiff’s land, and arbitrators had 
determined that defendant had wro1g- 
fully placed obstructions in ditch, 
court, upon finding that defendant had 
failed to remove obstructions or to per- 
mit entry on his land for that purpose, 
had power to restrain the wrongful 
acts and te issue mandatory injunction 
to compel defendant to remove obstruc- 
tions.—_Elder vy. Barnes, 14 S.E.2d 249, 
219 N.C. 411. 

§ 335 


Mass. The discharge of water 
through artificial drain and stream by 
dairy company across land of another 
in continuation of a use commenced 
thirty years before by predecessor in 
title established an easement by pre- 
scription to the extent of use actually 
made of stream by dairy company and 
its predecessor in title for requisite 
pevod of twenty years.—Fortier v. H. 

- Hood & Sons, 30 N.H.2d 253. 
A dairy company had acquired no 
right in 1937 to throw substantially 
more water upon land of another 
through artificial drain and stream 
than its predecessor in title had done 
in 1917.—Fortier vy. P. Hood & 
Sons, 30 N.H.2d 253. 


Ordinarily, one who discharges a 
trickle of water across land of another 
at beginning of twenty-year period 
cannot acquire right by prescription 
to flood his neighbor’s land with a 
brook at the end of that time, though 
the flow remains in the same location, 
—Fortier v. H. P. Hood & Sons, 30 N. 
H.2d 253. 7 

Where predecessor in title of dairy 
company was in 1917 operating a 
dairy which from 1907 had discharged 
water through artificial drain and 
stream across land of another, ease- 
ment by prescription owned by dairy 
company in 1937 would be limited by 
quantity of water discharged by prede- 
cessor in title in 1917.—Fortier v, H. 
P. Hood & Sons, ae N.E.2d 2538. 
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§ 

C.C.A.N.C. Under North Carolina 
law. the prescriptive period of 20 years 
is the one applicable to the acquisition 
of an easement of flowage which will 
interfere with the easement of access 
of owners of mineral rights in lands, 
and the right of access is not affected 
by the flooding of the lands for less 
than the 20 year period:—Duke Power 
Co. v. Toms, 118 F.2d 443. 
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Ark. A landowner has right to pro- 
tect his land from surface water, flood 
water, and overflow unless in so do- 
ing he unnecessarily injures another. 
—Honey v. Bertig Co., 150 S.W.2d 214. 

Mass. In suit to enjoin dairy com- 
pany from causing water to flow upon 
plaintiff's land and for damages, a 
finding that there were no sewers in 
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neighboring streets would not pr clude 
granting relief on ground that other 
methods of disposing of the water were 
not available.—Fortier v. H. P. Hood 
& Sons, 30 N.B.2d 253. 

Where water from dairy company 
was caused to flow across -plaintiff’s 
land, the fact that strongly | polluted 
water also came upon plaintiff’s land 
from other streams and sources would 
not deprive plaintiff of his remedy for 
dairy company’s trespass.—¥Fortier vy. 
H. P. Hood & Sons, 30 N.H.2d 253. 

Dairy company was not relieved of 
responsibility for causing water to flow 
upon land of another by fact that 
other persons and other sources con- 
tributed thereto.—Fortier v. P: 
Hood & Sons, 30 N.W.2d 253. 


Causal connection between act of 
dairy company in discharging water 
into artificial stream which flowed 


across land of another was not broken 
by action of intervening owner who 
built a catch basin in the line of flow 
so as to better take care of the water. 
—Fortier v. H. P. Hood & Sons, 30 N. 
H.2d 253. 

The discharge by dairy company of 
water across land of another could 
not be justified on the ground that 
prior common owner had _ installed 
drain which caused water to run upon 
the land presently owned by other, and 
that conveyance to dairy company in- 
cluded an implied easement of drain- 
age over land of other, in absence of 
finding that such drainage was rea- 
sonably necessary to enjoyment of the 
land by prior owner, or that there 
were then any buildings upon such 
land, or showing of what was being 
drained, or how much water was pass- 
ing through the drain.—Fortier v. H. 
P. Hood & Sons, 30 N.B.2d 253. 

Okl. For unprecedented rainfall and 
resulting flood to absolve a person from 
liability for consequent injury to an- 
other’s land as caused by ‘“‘act of God”, 
they must be not only proximate, but 
sole, cause of injury, and such person 
is liable therefor, if it would not have 
occurred except for his negligence, co- 
operating with such act of God, as effi- 
cient and contributing concurrent 
cause.—Walton v. Bryan, 109 P.2d 489. 
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Mass. In suit to enjoin dairy com- 
pany from causing water to flow upoi 
plaintiff's land and for damages, bur- 
den of proving laches was on dairy - 
company.—Fortier v. H. P. Hood & 
Sons, 30 N.E.2d 253. 

Okl. In action for damages to grow- 
ing crops, where evidence showed that 
ditch: and levee constructed by defend- 
ant were efficient and proximate cause 
of flood waters escaping from _ river 
onto crops, plaintiff’s injuries were not 
damnum absque injuria as due solely 
to vis major.—Walton v. Bryan, 109 P. 
2d 489. 

Pa.Com.Pl, Plaintiff filed a bill in 
equity to restrain defendant from main- 
taining a dam-breast on his farm which 
allegedly caused the flow of water in a 
creek to dam up in time of freshets and 
run over plaintiff’s land, to his dam- 
age. At trial the evidence left a doubt 
as to whether the inundation of plain- 
tiff’s land was caused by the building 
of the dam or by the increased burden 
of flood waters resulting from the re- 
construction of a State Highway ad- 
joining the property. Injunction de- 
nied and bill dismissed.—Hoch y. Ley- 
an, 32 Berks 209. 

Tex.Civ.App. Where action for flood 
damage was based in part on defend- 
ants’ interference with alleged  pre- 
scriptive right of drainage in canal, 
burden of establishing such prescrip- 
tive right rested on _ plaintiff, and 
court’s refusal to define ‘peaceably and 
adversely” as used in special issue 
submitting to jury question whether 
water had drained through canal 
“peaceably and adversely’ as between 
parties and those under whom they 
held the land was reversible error. 
Rev.St.1925, arts. 5513, 5514,—Shell- 
hammer y, Caren eben 149 S.W.2d 124. 


Mass. In action to enjoin defend- 
ants from causing water to flow upon 


i against 
wo and master 
found that amount of water reaching 
plaintiff’s premises from another of the 
defendants was so small as to be in- 
consequential, bill was rightly dismiss- 
ed as to such defendants.—Fortier v. H. 
P. Hood & Sons, 30 N.H.2d 253. 
- In suit to enjoin dairy company from 
~ causing water to flow upon plaintiff's 
land and for damages, findings which 
showed that quantity of water suffi- 
ciently substantial to entitle plaintiff 
to equitable relief reached plaintiff’s 
land was not inconsistent with finding 
that water could not be measured with 
sufficient accuracy to justify granting 
damages, and where finding of dam- 
ages would rest on guesswork and 
conjecture, damages could not be re- 
—  covered.—Fortier v. H. P. Hood & Sons, 
SO PNsE20%253. 

Okl. In action for damages to grow- 
ing crops by flood waters diverted 
from river by ditch and levee con- 
structed by defendant, instruction 
merely defining water course and in- 
forming jury that it could not be ob- 
structed by lower proprietor to upper 
proprietor’s injury was not erroneous 
as tending to mislead and confuse jury. 
—Walton v. Bryan, 109 P.2d 489. 

Tex.Civ-App. Where action for flood 
damage was based in part on defend- 
ants’ interference with alleged pre- 
seriptive right of drainage in canal, 
burden of establishing such prescrip- 
tive right rested on plaintiff, and 
court’s refusal to define ‘‘peaceably and 
adversely” as used in special issue sub- 
mitting to jury question whether water 
had drained through canal ‘peaceably 
and adversely” as between parties and 

4 those under whom they held the land 

was reversible error. Rev.St.1925, arts. 
5513, 5514.—Shellhammer y. Caruthers, 
149 S.W.2d 124. 
§ 353 3 
Cal. Waters of seasonal stream, 
which spread over large area after 
building alluvial cone and eventually 
reached highway ditch in some meas- 
ure, were not “surface waters’, which 
do not include waters which have once 
become part of stream, nor ‘“floodwa- 
ters”, as element of abnormality of-es- 
cape from stream was not present, so 
that landowners building fences which 
confined waters of such stream to nar- 
row channel, through which they flowed 
with such increased acceleration that 
they reached ditch in full volume and 
overflowed adjoining land, instead of 
sinking into earth or being carried 
away by ditch as before, were proper- 
ly enjoined from maintaining fences in 
suit by adjoining landowner.—Everett 
vy. Davis, 115 P.2d 821, prior opinion 
107 P.2d 650. 

Mass. Where water tinged with milk 
was caused to flow from dairy plant 
across plaintiff’s land in appreciable 
quantities, and although natural drain- 
age was toward plaintiff's property the 
water did not flow in a natural stream 
but was discharged through a ditch 
leading from a pipe, the discharge was 
a “continuing trespass” which could 
be enjoined, in absence of any ease- 
ment or other right.—Fortier v. H. P. 
Hood & Sons, 30 N.EH.2d 253. 


Mass. Mere delay not extending be- 
yond period fixed by statute of limita- 
tions would not bar suit to enjoin 
dairy company from causing water to 
flow upon plaintiff’s land and for dam- 
ages, on ground of “laches”, unless the 
delay was accompanied by other cir- 
cumstances making it dued uta ble to 
grant relief._Fortier v. H. P. Hood & 
Sons, 30 N.E.2d 253. 


Where it was not shown that build- 
ing of plant addition by dairy com- 
pany between 1931 and 1934 or pur- 
chase of new vehicles for milk dis- 
tribution was in reliance upon use of 
drain through which water was dis- 
charged upon land of another, and 
where importance of drain in operation 
of dairy did not appear, suit for 
injunction and damages instituted in 
1937 was not barred by “‘laches”, par- 

a ticularly where discharge of water in 


mE hot amount for. whe 
tive right had been a 
reach its maximum un ; 

years before suit was brought.—Fortier 
welts P. Hood & Sons, 30 N.BH.2d 


§ 354 
Mass. In suit to enjoin dairy com- 
pany from causing water to flow upon 
plaintiff's land and for @amages, find- 
ings which showed that quantity of 
water sufficiently substantial to entitle 
plaintiff to equitable relief reached 
plaintiff's land was not inconsistent 
with finding that water could not be 
measured with sufficient accuracy to 
justify granting damages, and where 
finding of damages would rest on 
guesswork and conjecture, damages 
could not be recovered.—Fortier v. H. 

P. Hood & ease 30 N.Ei2d 253. 
356 


Conn, An upper proprietor upon a 
stream has no right to gather and im- 
pound waters and then suddenly let 
them loose on the land of the lower 
proprietors, and each riparian owner 
is limited to reasonable use of water 
with due regard to rights of such other 
owners, and it is the common right of 
all to have the stream preseryed in its 
natural size, flow, and purity without 
material diversion.—Wargo v. Connecti- 
cut Light & Power Co., 18 A.2d 924, 
127 Conn. 629. 


Ark. The waters of a natural stream 
-or watercourse may not be so ob- 
structed by dam or otherwise by a 
lower proprietor, so as to cause water 
to flow back to detriment and injury 
of those above him.—Honey vy. Bertig 
Co., 150 S.W.2d 214. 

Wis. A “flowage right’? which is the 
right of one owner to flow the lands of 
another by maintenance of a dam is an 
“easement”? which is a liberty, a privi- 
lege or an advantage in lands without 
profit and distinct from an ownership. 
—-Union Falls Power Co. v. Marinette 
County, 298 N.W. 598, 238 Wis. 134, 
134 A.L.R. 958. 

The privilege of overflowing lands is 
not a ‘“‘water privilege’? appurtenant to 
the lands overflowed, but as to such 
lands a “water privilege’ is something 
appurtenant to it, as the right to water 
from a stream.—Union Falls Power Co. 
v. Marinette County, 298 N.W. 598, 238 
Wis. 134, 134 A.L.R. 958 

Under taxing statutes, the easement 
is assessed with the land to which it 
appertains which is the “dominant es- 
tate,’ and as to owner of land flowed 
it is an “incorporeal right’’ and it oper- 
ates to diminish the value of the ser- 
vient estate, St.1939, §§ 70.03, 70.12 
Lg 17, 70.32(1).—Union Falls Power Co. 

Marinette County, 298 N.W. 598, 238 
Wis. 134, 134 A.L.R. 958. 


§ 368 

N.J.Ch. The State Water Policy 
Commission may not issue a permit for 
construction of a dam, otherwise within 
its sphere, if the exercise of the au- 
thority thereby conferred will in all 
human likelihood result in pollution en- 
dangering the public health, 
bility is not to be of secondary signifi- 
cance. N.J.S.A. 58:1-1 et seq.—Mayor 
and Board of Aldermen of Town of 
Boonton y. Fay, 21 A.2d 364, 130 N.J. 
Eq. 55, reversed 21 A.2d 769, 130 N.J. 
Ha. Oe 

n certiorari proceeding to review ac- 
tion of the State Water Policy Commis- 
sion, granting permit for construction 
of dam, the Supreme Court has _ the 
power to determine disputed questions 
of fact as well as the law. N.J.S.A. 
2781-8, 58:1-1 et seq.—Mayor and 
Board of Aldermen of Town of Boonton 
y. Fay, 21 A.2d 364, 130 N.J.Eq. 55, 
reversed 21 A.2d 769, 130 N.J.Eq. 191. 

A permit to erect a dam granted by 
the State Water Policy Commission 
could not take away common-law right 
of owner of lower land.—Mayor and 
Board of Aldermen. of Town of Boon- 
ton v. Fay, 21 A.2d 364, 130 N.J.Eq. 
55, reversed 21 A.2d 769, 130 N.J.Eq. 
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§ 369 
Mich, The extent of a prescriptive 
right to cast water upon the land of 
another is measured by the lands ac- 


Siitually aboded: ai ake ay 
the dam, and hence owner of dam 


-for eight years, where failure af 


and pota-, 


no right, by means of. repairs ma 
dam capable of maintaining a 1 
head of water, to flood additional | 
per riparian lands, even though heig 


of dam was not increased.—M 
pce 297 N.W. 504, 

Goya la 

Tenn.App. The maintenance 


four-story building fully equipped 
machinery for manufacture of m 
and flour, which manufacture was | 
tirely dependent upon right to ise da 
across creek, was so open and nate 
ous as to constitute ‘notice’ of i 
that claim was ‘‘adverse” to all parti 
apt to be damaged by existence 
dam, as regards sufficiency of ey 
to establish adverse character of cle 
to maintain dam.—Smelcer v. Rippeto: 
147 S.W.2d-109. ; 
Rights acquired adversely by main 
nance of dam for more than 20 we 
across a creek were not lost by ‘ 
donment’”? because dam was not ui 


resulted from fact that portion of da: 


property owner was not financial 
to make necessary repairs and 
he lost his property, purchaser at 
closure immediately began resto 
mill property, and there was no r 
of any intention to abandon dam or » t 
discontinue use of milling que - 
Smeleer v. Rippetoe, 147 S.W.2d 109. 

A purchaser of mill property 
cent to dam which had been blown | 
by explosion of a criminal natu 
not precluded from exercising pres¢ 
tive right to flood adjacent lands 
repairing and maintaining the 
on ground that dam was not an ‘: 
purtenance” to property where at 
of purchase a very substantial po 
of dam was intact in the creek, 
chaser had lived in vicinity for m: 
years and knew of fact that mill 
been in existence, and was fam 
with fact that it was in disuse beca 
of explosion, as against contentio 
that purchaser took only such eas 
ment as was actually in use at 
of purchase.—Smelcer y. Rippetoe, 
S.W.2d 109. 

The existence of a dam across 
creek for 44 years with consequent 
damages to lands above the dam from — 
backwater was of itself a su 
showing to establish a ‘“presc j 
right” without any specific eviden 
that the dam was maintained adver 
ly, since it would be presumed ths 
landowners would not permit continua- 
tion of such damage over so long a pe- 
riod of time if they could legally pre- 
vent it—Smelcer v. Rippetoe, 147 S.W. 
2a 109. 

Where record disclosed that mil 
been maintained near creek for. about 


up 
as 


sible to 
which aa was first maintained: t 
prescriptive period, the maintena ce 
of dam was so inconsistent with - 
use of adjacent landowners that it’ 
would be presumed to have been “‘ad- — 
verse” in absence of showing to_ coe 
contrary.—Smeleer y. Rippetoe, 147 ou 
W.2d 109. 
Tenn.App. Evidence showed that d 
right to flood lands of complainants 
by uninterrupted maintenance of a 
dam across a creek for more than 20 
years.—_Smelcer v. Rippetoe, 147 S.W.. 
2d 109. te 
A preseriptive right to flood lands — 
of another by a dam is acquired by © 
uninterrupted use under a claim of — 
right for 20 years.—Smeleer y. Rippe- 
toe, 147 S.W.2d 109. , 
Positive proof is not required to 
establish an adverse claim to flood 
lands by uninterrupted maintenance 
of a dam for more than 20 years.— 
Smelcer y. Rippetoe, 147 S.W.2d 109. % 
After mill owner who acquired pre- ; 
seriptive right to flood lands by un- 
interrupted maintenance of dam for 
20 years conveyed property in trust 
he could not abandon the easement so 
as to bind those claiming under him 
by subsequent act even if proof was 
sufficient to indicate that he intended 
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proprietor allowed a large amount of 
water suddenly to escape and that such 
- aet was proximate cause of their inju- 
Pay ales, lower proprietors could recover.— 


- velief, evidence that 
constructed levee which was three or 


Ds key 


structed to 


§ 372 


to abandon the easement.—Smelcer v. 
Rippetoe, 147 SY on 109. ‘ 


372 
- €enn.App. Evidence that dam owner 
had told several parties that he did not 
intend to rebuild the dam after it was 
plown up by explosion did not consti- 
tute sufficient evidence of “abandon- 
ment” of prescriptive right to maintain 
dam where owner had executed a mort- 
gage on the property and was in 
strained financial circumstances and 
was unable to rebuild the dam ‘and 


statement was not inconsistent with 


rights of beneficiaries under mortgage 
to rebuild the dam on foreclosure, and 


was not sufficient to divest them of 


‘right to do so.—Smelcer ‘v. Rippetoe, 
147 S.W.2d 109, 


‘Mich. Owner of dam across small 
‘stream had no right by installation of 
watertight steel gates to impound a 
than had for sev- 
eral years been maintained by leaky 
wooden gates so as to flood lands of 


; upper riparian owner, which had been 
_ eultivated, and maintenance of such in- 


creased head of water would be en- 
joined at suit of upper riparian owner, 
‘and damages awarded for such flooding 
prior to suit—Marr v. Hemenny, 297 
N.W. 504, 297 Mich. 311. 

3 : § 388 


Conn. In actions by lower riparian 
proprietors for damage to their prop- 
erty by flooding allegedly caused by 
negligence of an upper proprietor in 
construction and maintenance of dam, 
if lower proprietors proved by a fair 
preponderance of evidence that upper 


‘Wargo v. Connecticut Light & Power 


 €o., 18 A.2d 924, 127 Conn. 629. 
y § 391 


Ark. In upper landowner’s suit to 
compel lower landowner to remove 
-jJevee and for damages and injunctive 
lower landowner 


four feet» high and 238 feet long, not 
as an obstruction but merely to keep 
‘overflow or flood water from escaping 
from “scraper” ditch, which was con- 
straighten creek bed and 
connected with drainage ditch on low- 


er tract, and that there was no trouble 


with water except when drainage ditch 
‘broke or overflowed from excessive 
rain, supported decree for lower land- 
owner.—Honey v. Bertig Co., 150 S.W. 
2d 214. 

©onn. In actions by lower riparian 
proprietors for damage to their prop- 
erty by flooding allegedly caused by 
negligence of an upper proprietor in 
construction and maintenance of dam, 
if lower proprietors proved by a fair 
preponderance of evidence that upper 
proprietor allowed a large amount of 
water suddenly ‘to escape and that 
such act was proximate cause of their 
injuries, lower proprietors could recoy- 
er.—Wargo v. Connecticut Light & 


Power Co., 18 A.2d 924, 127 Conn. 629.. 


Neb. In action against public power 
district by owner of farm to recover 
damages to farm from seepage from 
district’s reservoir, evidence ag to na- 
ture and productivity of the soil and 
crop yields measured in tons. or 
bushels, or in net income from cash or 
erop rentals, when shown with reason- 
able certainty, was admissible for con- 
sideration in fixing the value of the 
leasehold.—Heiden vy. Loup River Pub- 
lic Power Dist., 298 N.W. 736. 


§ 392 

Ark, Instruction that defendant was 
entitled to operate dams and had right 
to let water pass through gates at 
such times and in such quantity as 
were reasonably necessary and that 
owners of lauds below dams held their 
property subject to such rights of de- 
fendant and that if in operation of 
dams defendant was not negligent, 
‘landowners could not recover, correct- 
ly stated the law as against conten- 
tion that instruction stated defendant 
had right to act without reference to 
rights of riparian owners, and in ab- 
gence of other instructions and the evi- 
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dence in bill of exceptions presump- — 


tion was that jury was told when de- 
fendant would be acting within its 
rights in releasing water and what con- 
duct would constitute negligence and 
that defendant was not negligent. 
Pope’s Dig. §§ 1544-1546.—Fisher Vv. 
PeWtiS 3 Power & Light Co., 150 S.W. 

Conn. In actions by lower riparian 
proprietors for damage to their prop- 
erty by flooding allegedly caused by 
negligence of upper proprietor in con- 
struction and maintenance of dam, evi- 
dence was sufficient to present question 
for jury as to whether flashboards sub- 
sequently erected by upper proprietor 
without permission required by statute 
was “proximate cause’ of lower pro- 
prietors’ damage. Gen.St.1930, § 3004. 
—Wargo v. Connecticut Light & Power 
Co., 18 A.2d 924, 127 Conn. 629. 
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Neb. Owner of farm which was per- 
manently damaged by seepage water 
could recover the difference between 
the reasonable market value of the 
farm before and after the seepage and 
also for damages to erops injured in 
the fields at time of seepage, but could 
not recover for loss of crops that the 
farm would have produced in the fu- 
ture but for the injury caused by the 
seepage,—Heiden v. Loup River Public 
Power Dist., 298 N.W. 736. 

Where disinterested witnesses, in ac- 
tion against public power district for 
damages to the farm from seepage from 
district’s reservoir, testified that the 
farm, which consisted of 152% acres 
was worth $100 ua acre before the 
seepage and only $50 or $60 an acre at 
the time of trial, and approximately 


one-third of the farm was not affected - 


by seepage, a judgment for $13,000 
would be set aside as excessive.—Heid- 
en vy. Loup River Public Power Dist., 
298 N.W. 736. 

§ 395 


Cal. Upper riparian owners openly 
and notoriously, using foreign water 
in creek under claim of right adverse to 
right of lower riparian owner, only at 
certain times for three years, did not 
thereby acquire a prescriptive right to 
such water as against lower riparian 
owner having right to foreign water 
by appropriation.—Bloss v. Rahilly, 
104 P.2d 1049 

Utah. In suit for determination of 
water rights, district court had juris- 
diction to proceed as provided by stat- 
ute dealing with the determination of 
water rights, and amendment of that 
statute to change procedure after insti- 
tution of suit was retrospectively appli- 
cable in the suit, since there are no 
vested rights in procedure. Rey.St. 
1938, 100-4-3, as amended by Laws 
1939, ce. 112.—Spanish Fork Westfield 
Irr, Co. v. Distriet Court of Salt Lake 
County, 104 P.2d 353. 


§ 398 

D.C.Idaho. The mere fact that plain- 
tiff might have used water from a 
spring longer than prescribed period of 
time was not alone sufficient to estab- 
lish plaintiff's right to water by ‘‘ad- 
verse use’.—Smith Land Co. vy. Fuhri- 
man, 36 F.Supp. 667. 

Cal.App. Adverse use ‘of water, to 
mature prescriptive right thereto, must 
be accompanied by actual, open, notori- 
ous control and use, be adverse and 
hostile to title of owner of land over 
which it flows, be under claim of ex- 
clusive right, and be continuous and 
uninterrupted for over five years.—San 
ae Bank v. Langer, 110 P.2a 


§ 399 

Cal.App. Adverse use of water, to 
mature prescriptive right thereto, must 
be accompanied by actual, open, noto- 
rious control and use, be adverse and 
hostile to title of owner of land over 
which it flows, be under claim of ex- 
clusive right, and be continuous and 
uninterrupted for over five years.—San 


nee Bank vy. Langer, 110 P.2d 
J § 400 
Cal. In action involving water rights, 


where it appeared that defendant city, 
which had right to divert all of waters, 
delivered a portion of waters to in- 


' tract, an easement to 
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dants at 


rights of plaintiff and his predecessors, 
though individual defendants were 
lower appropriators, so that individual 
defendants could obtain a prescriptive 
right superior to right of plaintiff 
Ward vy. City of Monrovia, 108 P.2d 
425, 16 Cal.2d 815, prior opinion 100 
P.2d 836. 

Cal.App. Adverse use of water, to 
mature prescriptive right thereto, must 
be accompanied by actual, open, notori- 
ous control and use, be adverse and 
hostile to title of owner of land over 
which it flows, be under claim of ex- 
clusive right, and be continuous and 
uninterrupted for over five years.—San 
Heras 8 Bank v. Langer, 110 P.2d 


§ 402 

Cal.App. Adverse use of water, to 
mature prescriptive right thereto, must 
be accompanied by actual, open, notori- 
ous control and use, be adverse and 
hostile to title of owner of land over 
which it flows, be under claim of ex- 
elusive right, and be continuous and 
uninterrupted for over five years.—San 
Francisco Bank y. Langer, 110 P.2d 


. / 


§ 406 

Wash. In order to establish the cre- 
ation by prescription of an easement 
to use, on her own land, the waters of 
a spring arising on adjoining premises, 
the burden was upon plaintiff to estab- 
lish an adverse possession for an unin- 
terrupted period of at least ten years.— 
Rogers v. Cation, 115 P.2d 702. ’ 

Where following the division into two 
separate tracts of land formerly held 
in unity of title, there wag no unin- 
terrupted ten-year period during which 
successive owners of lower tract were 
not the tenants of owners of upper 
use, on lower 
tract, the waters of a spring arising on 
upper tract did not arise by prescrip- 
tion.—kogers v. Cation, 115 P.2d 702, 

§ 409 

©.C,A.Alaska. Under Alaska law, the 
principle of appropriation of water is 
applicable and riparian rights are not 
recognized in absence of special statute. 
—Balabanoff v. Kellogg, 118 F.2d 597. 

Nev. All water within the state, 
whether above or beneath the surface 
of the ground, belongs to the state, 
which authorizes its use, and there is 
no ownership in the corpus of the 
water but the use thereof may be ac- 
quired and the basis of such’ acquisi- 
Sor is seer use.—In re Manse 

Ting and Its Tributaries, N » e 
ty, 108 P.2d 311. i 1S oR 

The _doctrine of appropriation of 
water is applicable in Nevada.—In re 
Manse Spring and Its Tributaries, Nye 
County, 108 P.2d 311. ; 

Nev. The state as owner of water 
has right to prescribe how it may be 
used—In re Manse Spring and Its 
Tributaries, Nye County, 108 P.2d 311. 

The state which has right to desig- 
nate method of appropriation of wa- 
ter may also provide how long wa- 
ter may be permitted to run idly by 
and not be beneficially used.—In re 
Manse Spring and Its Tributaries, Nye 
County, 108 P.2d 311, 


§ 412 

Cal. Foreign waters are subject to 
appropriation.—Bloss v. Rahilly, 104 P. 
2d 1049. 

The Water Commission Act did not 
enlarge rights of riparian owners as 
such or curtail rights of appropriators, 
but made waters of state subject to 
appropriation in so far as that could be 
done without interfering with vested 
rights. Gen.Laws 1937, Act 9091.— 
Bloss v. Rahilly, 104 P:2d 1049. 

The provision, in Water Commission 
Act, that flowing waters were subject 
to appropriation except so far as such 
waters were applied to or were rea- 
sonably needed for useful purposes up- 
on riparian lands or were otherwise ap- 
propriated, affirmed existing rights of 
riparian owners, to the natural flow, 
and did not enlarge rights of riparian 
owners so as to give them in effect 


- 


Idaho. At such times as 
-priator is not using water under his 
appropriation and is not applying the 
water to a beneficial use, the water 
must be considered as unappropriated 
public water of the state and for such 
period of time is subject to appro- 
priation and use by others and when 
the appropriator is not using the water, 
and during season not covered by the 
“appropriation, he must allow the water 
to flow down the bed of the natural 
Res pe nCeOn v. Huggins, 115 P.2d 

Neb. Under statutory and constitu- 
tional provisions, the right of appro- 
priation for irrigation purposes was 
limited to waters of natural streams 
of Nebraska. Laws 1889, c. 68, art. 


1, § 1; Laws 1895, c. 69, §§ 42, 43; 
aws pLoOLoy cs 190, tite 7 art... 6, divs 
1§ Leti seqs; .Comp-St.1929; §s 3i- 


401 et seq., 49-101; Const. art, 15, §§ 

4-6.—Drainage Dist. No. 1 of Lincoln 

sonaty v. Suburban Irr. Dist., 298 N. 
Deo, 


Where drainage ditches constructed 
and maintained by drainage district 
were artificial constructions, and wa- 
ters contained in ditches and carried 
thereby had their sources in low-lying 
lands which, in a state of nature, were 
too wet to farm and over which sur- 
face waters were diffused and through 
which subterranean waters percolated, 
waters in ditches were not subject to 
legal appropriation under Nebraska ir- 
rigation laws as waters of “natural 
streams,” and hence an irrigation dis- 
trict’s attempt to secure such waters 
by exercise of right of eminent domain 
was unauthorized. Laws 1889, c. 68, 
art. 1, § 1; Laws 1895, c. 69, §§ 42, 43; 
laws 919) e) 190) tit. 7, arte 5)" div, 
1, § 1 et seq.;. Comp.St.1929, § 31-404 
eieisedicae Coust, salt. (Vo, 288), 40. 
Drainage Dist. No. 1 of Lincoln Coun- 


ty v. Suburban Irr. Dist., 298 N.W. 
31834 lead 
' Nev. Abandoned water is subject to 


appropriation immediately upon its 
abandonment.—In re Manse Spring and 
Its Tributaries, Nye County, 108 P.2d 


311 
§ 414 

C.C.A.Ariz. In case of an interstate 
stream, the states themselves have cer- 
tain inherent and _ sovereign rights 
which should be regarded in determin- 
ing the rights tolits waters.—Brooks vy. 
U. S., 119 F.2d 636, certiorari denied 
61 S.Ct! 1116, 313 U.S. 594, 85 L.Ed. 

States through which a stream flows 
have certain sovereign rights with re- 
lation thereto which cannot be inter- 
fered with by private persons or de- 
termined by. litigation between such 
persons.—Brooks_ v. 2284 119s B20 
636, certiorari denied 61 S.Ct. 1116, 
313 U.S. 594, 85 L.Ed. —. 

§ 415 

Cal. In action involving water rights, 
where it appeared that defendant city, 
which had right to divert all of waters, 
delivered a portion of waters to in- 
dividual defendants at a point below 
land of plaintiff under a contract, the 
appropriative rights of individual de- 
fendants were ‘adverse’ to riparian 
rights of plaintiff and his predecessors, 
though individual defendants were low- 
er appropriators, so that individual 
defendants could obtain a prescriptive 
right superior to right of plaintiff.— 
Ward v. City of Monrovia, 108 P.2d 
425, 16 Cal.2d 815, prior opinion 100 P. 


2d 836. 
. § 416 


C.C.A.Alaska. The Alaska statute en- 
acted in 1917 providing that locator of 


mining claim which ineludes within its: 


boundaries both banks of a _ stream 
shall, in absence of any prior location 
and appropriation of the waters, be en- 
titled as against all subsequent appro- 
priators to the use of as much of the 
waters as are necessary for the mining 
of his claim, enacts the law of “ripari- 
an rights” to a limited extent, but the 
statute has no “ex post facto” force. 


an appro- 


ing t none of th 


Phe state should ever be appropriated 


for use outside the state except by spe- . 


cial authorizing act of the legislature 
did not apply to right of appropria- 
tion which had become vested in Ne- 
braska irrigation district long prior to 
enactment of such statute, Laws Wyo. 


1939, ec. 125.—Mitchell Irr. Dist, v. 
Sharp, 121 F.2d 964. 

§ 417 
C.C.A.Wyo. Under Wyoming law, 


the state owns title to water running 
in natural streams except as it may 
from time to time be lawfully divert- 
ed for application to authorized bene- 
ficial use, while right of appropriator 
attaches, not to water while running in 
natural channel, but to use of limited 
quantity thereof for beneficial use in 
pursuance of appropriation perfected 
and continued in compliance with re- 
quirements of law. Const.Wyo. art. 8, 


§§ 1, 3.—Mitchell Irr. Dist. v, Sharp, 
121 F.2d 964. 
§ 422 
Cal. The purpose of Water Commis- 


sion Act was to provide an_ orderly 
method for appropriation of unappro- 
priated waters of California. Gen.Laws 
19387, Act 9091.—Bloss vy. Rahilly, 104 
P.2d 1049. 


Utah. The statute relating to salary 
and expenses of a water commissioner 
appornicd to assist in the distribution 
of water, does not create any sort of 
“ineumbrance” on water rights in favor 
of state engineer for water users’ pro 
rata shares of expenses of a commis- 
sioner, Rey.St.1933, _100-5-i—In re 
White Fawn Milling Co., 110 P.2d 331. 


§ 423 

Nev. To constitute a valid 
priation” of water, there must be an 
actual diversion of it with intent to 
apply it to beneficial use, followed by 
an application to such use in a reason- 
able time.—In re Manse Spring and Its 
Tributaries, Nye County, 108 P.2d 311. 


“appro- 


§ 424 
C.C.A.Alaska. Under Alaska law, the 
posting or recording of notice of “ap- 
propriation of water’ is not required 
and formal notice is not essential to the 
validity of an appropriation.—Balaba- 
noff vy. Kellogg, 118 F.2d 597. 


§ 428 ‘ 

Mont. The purpose of statutory pro- 
ceedings for instructions to water com- 
missioner as to distribution of water 
of stream is not to adjudicate water 
rights, but only to enforce rights de- 
termined by prior decree. Rey.Codes 
1935, § 7150.—State ex rel, McKnight v. 
District Court of Fifth Judicial Dist. in 
one for Beaverhead County, 111 P.2d 

Under statute providing that judge 
of court in which petition is filed for 
instructions to water commissioner as 
to distribution of water of stream un- 
der decree adjudicating water rights 
shall direct that such notice of hearing 
thereon be given to parties interested 
as judge may deem necessary, notice 
sufficient to constitute due process 
must be given to water owners, who 
are real parties interested. Rev.Codes 
1935, § 7150.—State ex rel. McKnight v. 
District Court of Fifth Judicial Dist, in 
and for Beaverhead County, 111 P.2d 
292. 

The statute providing that decree 
adjudicating rights to waters of stream 
in action prosecuted in good faith and 
based on evidence introduced, not par- 
ties’ stipulations or admissions, shall 
be prima facie evidence of facts there- 
in:found as against all subsequent ap- 
propriators of such waters in action 
relating thereto is inappRMcable in: pro- 
ceeding for instructions to water com- 
missioner as to distribution of water 
under decrees adjudicating water rights 
of individual and canal company in 
separate suits, in absence of record 
showing as to whether such suits were 
prosecuted in good faith and» decrees 
were based on evidence introduced. 
Rey.Codes 1935, §§ 7128, 7150—State 
ex rel. McKnight yv, District Court of 


dicial Di 

ad County, 111 
Or. In determining ; 
tension of time shoul > gra } 
in which to perfect inch wate 
rights, state engineer is pot limited | 
evidence which may be presented 
hearing before him but may mak 
own investigation of circumstance 
volved in request for extension of t Is, 
Code 1930, §§ 47-101 et seq., 47-403, 
subd, 6.—In re Determination of F 
tive Rights to Use of Waters of 
schutes River, 108 P.2d 276, adherin 
to 101 P.2d 425. ; 

On an application for extensi 
time within which to perfect inch 
water rights, state engineer must 
amine the facts and grant or deny ap 
plication, although it is unopp 
and if application is denied and ap 
propriator seeking extension appe 
to circuit court, question must be pre 
sented before circuit court in form 
justiciable controversy between adve 
parties. Code 1930, §§ 47-101 : 
47-403, subd. 6.—In re Determi: 
of Relative Rights to Use of Wat ) 
Deschutes River, 108 P.2d 276, adh 
ing to 101 P.2d 425. hae. 

Under statute providing that any p a 
son aggrieved by an order of st : 
engineer in connection with 
rights shall have right to appe 
circuit court, Legislature intended th 
there should be a right of review i 
courts of any order or regulation 


that appeal should be as from one judi- 
cial tribunal to another. Code 1930, 
47-307—In re Determination o g 
tive Rights to Use of Waters o 
schutes River,-108 P.2d 276 
to 101 P.2d 425. 


] “appeal” contemplated 
statute is to be regarded as an or 
inal proceeding in circuit court, and b 
the statutory provision that appea 
shall be governed by practice in suits 
in equity, Legislature intended that 
the matter should be tried in sam 
manner as a suit in equity original 
instituted in circuit court. Code 1930. 
§ 47-307.—In re Determination of 
tive Rights to Use of Waters of — 
schutes River, 108 P.2d 276, ad 
to 101 P.2d 425. ty hay 
Under statute providing that any pi 
son aggrieved by an order of state 
gineer in connection with water - 
shall have right to appeal to cire 
court, action of circuit court in 
viewing engineer’s order is limited 
determining whether engineer’s acts 
within authority conferred upon 
and whether such acts are arbitra 
and court cannot substitute its jud; 
ment for that of engineer, Code 193 
§ 47-307.—In re Determination of Rela. 
tive Rights to Use of Waters of De 
schutes River, 108 P.2d 276, adherin 
to 101 P.2d 425. x ! 
The statute providing that any 
son aggrieved by an order of state 
engineer in connection with wa 
rights shall have right to appeal to 
circuit court does not confer upon the 
court administrative duties that are 
imposed by law upon engineer, espe- 
cially since a contrary construction of 
statute would not be in consonance — 
with constitutional provision that pow- __ 
ers of government shall be divided in- 
to three separate departments. Code — 
1930, § 47-307; Const.. art. 8 —=Inerey 
Determination of Relative Rights to 
Use of Waters of Deschutes River, 108 
P.2d 276, adhering to 101 P.2d 425. 
§ 429 : 
Idaho. Where ruling and order of 
Commissioner of Reclamation denying 
protest against granting of permit to 
appropriate water bore the date “this. fs 
9th day of October,” but letter of trans- 
mittal from commissioner to protestant - 
was dated November 9 and recited that 
order was ‘made and entered this day,’’ 4 
court was bound to accept such state- 


tn © x! 


§ 429 


ment, and treat appeal taken within 60 
days from such date as timely. Code 
1932, § 41-203, as amended by Laws 
1935, p. 859.—Idaho Power Co. v. City 
of Buhl, 111 P.2d 1088. : 

A water appropriation or permit to 
appropriate public waters of the state 
cannot be acquired through trespass. 
—Idaho Power Co. v. City of Buhl, 111 

 £P.2a 1088. 
a It is not “trespass per se’, so as to 
3, preclude water appropriation, to apply 
: for and receive permit to appropriate 
water where point of diversion is upon 
land of another, without first acquiring 
consent or a grant of right to enter 
such land.—Idaho Power Co. v. City of 
Buhl, 111 P.2d 1088. 
- Where necessary data for application 
to appropriate water can be furnished 
from observation or survey made be- 
yond the premises where diversion is to 
. take place, there is no “trespass’’ pre- 
- eluding grant of the permit and no 
‘requirement that the information be ob- 
tained upon the ground, since “‘tres- 
pass” must be physical, not merely 
mental. Code 1932, § 41-202, as amend- 
ed by Laws 1935, p. 354.—Idaho Power 
Co. v. City of Buhl, 111 P.2d 1088. 
_ One who had no interest in premises 
at time of survey from which informa- 
- tion necessary for application for water 
appropriation was obtained could not 
object on ground that information was 
_ obtained by trespass. Code 1932, § 
- 41-202, as amended by Laws 1935, p. 
the 354,—Idaho Power Co. v. City of Buhl, 
Pin Dida P.2d 1088. 
In proceeding on protest against 
granting of permit to appropriate wa- 
ter, record held to warrant inference 
that original application may have been 
prepared from information acquired 
through trespass, but no such inference 
‘was warranted as respects data fur- 
nished with corrected or amended appli- 
cation, and hence protest should not be 
»» sustained. Code 1932, § 41-202, as 
amended by Laws 1935, p. 354.—Idaho 
Se Power Co. y. City of Buhl, 111 P.2d 
PKs. 11088. 
The party asserting that application 
for permit to appropriate. water was 
based on trespass had burden of proof, 
and hence protestants had privilege of 
- calling engineer and examining him as 
to when, where, and how he obtained 
information on which application was 
based. Code 1932, § 41-202, as amended 
by Laws 1935, p. 354.—Idaho Power 
Co, y¥. City of Buhl, 111 P.2d 1088. 
__ Evidence held to establish that orig- 
inal application to appropriate water 
“was returned to applicant and was cor- 
rected by a change in description, so 
as to preclude sustaining of protest to 
- the permit on ground that information 
in original application was obtained 
through trespass. Code 1932, § 41-202, 
as amended by Laws 1935, p. 354.— 
Idaho Power Co. v. City of Buhl, 111 
; P.2d 1088. 

Or. When an appeal is taken to cir- 
cuit court from state engineer’s order 
respecting an application for extension 
of time within which to perfect incho- 
ate water rights, engineer’s findings are 
entitled to presumption of correctness 
but they do not take from the court 
power to grant relief to party whose 
rights may have been eee by en- 
gimeer. Code 19380, §§ 47-101 et seq., 
47-307, 47-403, subd. 6.—In re Deter- 
mination of Relative Rights to Use of 
Waters of Deschutes River, 108 P.2d 
276, adhering to 101 P.2d 425. 

In determining who were interested 
parties with regard to filing of applica- 
‘tion before state engineer for an exten- 

sion of time within which to perfect 
t, inchoate water rights, engineer was not 
_ limited to showing made by appli- 
* eants’ affidavit setting forth names of 
parties served with notice of filing of 
application, but engineer could make 
his own independent investigation to 
ascertain who were interested parties. 
Code 1930, §§ 47-101 et seqg., 47-403, 
subd. 6.—In re Determination of Rela- 
tive Rights to Use of Waters of 
Deschutes River, 108 P.2d 276, adher- 

ing to 101 P.2d 425. 

In determining whether an applica- 
tien for an extension of time for apply- 
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ing water to beneficial use should be 
granted, state engineer should consider 


investment theretofore made in con-- 


struction of diversion and distribution 
works and in preparing lands for ir- 
rigation, and good faith of appropri- 
ator as demonstrated by investment al- 
ready made and that made after grant- 
ing of last preceding extension of time, 
and other matters set forth in statute. 
Code 1930, § 47-403, subd, 6.—In re 
Determination of Relative Rights to 
Use of Waters of Deschutes. River, 108 
P.2d 276, adhering to 101 P.2d 425. 

Where state engineer had extended to 
October 1, 1940, the time within which 
to perfect inchoate water rights, and 
Supreme Court had reversed circuit 
court’s decree setting aside engineer’s 
order, and extension of time had ex- 
pired, an application for further exten- 
sion of time beyond October 1, would 
have to be presented to state engineer 
and be passed upon by him in first 
instance rather than by Supreme or cir- 
cuit courts. Code 1930, §§ 47-101 et 
seq., 47-403, subd. 6.—In re Determina- 
tion of Relative Rights to Use of Wa- 
ters of Deschutes River, 108 P.2d 276, 
adhering to 101 P.2d 425. 

430 

Or. Action of state engineer in 
granting a two-year extension of time 
to estates in which to perfect inchoate 
water rights which had been decreed to 
predecessor in interest of estates in 
waters of Deschutes river and its tribu- 
taries was not arbitrary in view of 
large investment of estates and their 
predecessor in constructing irrigation 
equipment and litigation involved in 
determination of right to use water. 
Code 1930, §§ 47-101 et seq., 47-403, 
subd. 6.—In re Determination of Rela- 
tive Rights to Use of Waters of Des- 
chutes River, 108 P.2d 276, adhering to 
101 P.2d 425. 


§ 433 

C.C.A.Utah. A “water right” is a 
usufruct in a stream consisting in the 
right to have the water flow so that 
some portion of it may be reduced 
to possession and be made _ private 
PreDerey, of individual, and it is there- 
ore the right to divert water from 
natural stream by artificial means and 
apply the same te __ beneficial use.— 
Ronzio v. Denver & R. G. W. R. Co., 
116 F.2d 604. 

C.C.A.Wyo. Under Wyoming law, 
the state owns title to water running 
in natural streams except as it may 
from time to time be lawfully divert- 
ed for application to authorized bene- 
ficial use, while right of appropriator 
attaches, not to water while running 
in natural channel, but to use of lim- 
ited quantity thereof for beneficial use 
in pursuance of appropriation perfect- 
ed and continued in compliance with 
requirements of law. Const. Wyo. art. 

, §§ 1, 3—Mitchell Irr. Dist. v. Sharp, 
121 F.2d 964. 

Under Wyoming law, perfected right 
of appropriator to withdraw water and 
apply it to beneficial use is a valuable 
“property” right. Const.Wyo. art. 8, § 
3.—Mitchell Irr. Dist. v. Sharp, 121 F. 
2d 964. : 

Wash. A claimed right to the flow of 
water whether in its natural state or in 
artificial channel is ‘appurtenant’ to 
the land upon which it is used and is 
considered as “real property.”—Thomp- 
son v. Short, 106 P.2d 720. 


§ 439 

C.0.A.Wyo. Under Wyoming law, 
water division superintendents and wa- 
ter commissioners are charged exclu- 
sively with administrative duties in 
superintending diversion and distribu- 
tion of water in strict conformity with 
adjudicated or determined priorities. 
Rev.St.Wyo.1931, §§ 122-201 to 122- 
203, 122-308, 122-421, and §§ 122-301, 
122-302, as amended by Laws 1933, Sp. 
Sess. c. 26; Const. Wyo. art, 8, § 4.— 
AneHen Irr, Dist. v. Sharp, 121 F.2d 


Under Wyoming law, water division 
superintendents and water commission- 
ers are not vested with arbitrary con- 
trol, but instead are required to see 
that water is divided among several 
appropriatorg in strict accord with ad- 


. r 
4 


judicated or determined rights 
ority, and to prevent 
ing water to which 
under such a right, to the injury of 
others. Rev.St.Wyo.1931, §§ 122-201 
to 122-203, 122-303, 122-421, and §§ 
122-301, 122-302, as amended by Laws 
1933, Sp.Sess. ¢c. 26; Const. Wyo. art. 
8, § 4.—Mitchell Irr. Dist. v. Sharp, 121 
F.2d 964. 

Cal. The provision of Water Com- 
mission Act authorizing court in ac- 
tion involving conflicting water rights 
to make a reference to state division 
of water resources, as referee, is not 
unconstitutional on ground that it vests 
judicial power in the division, but rath- 
er the division operates merely in an 
advisory capacity to the court, and the 
court itself performs the judicial func- 
tion of finally determining the issues 
and rendering the decision and judg- 
ment. St.1913, p. 1027, § 24, as amend- 
edi Dy St1931 p.o02421) Const. are. 
6, § 1.—Fleming v. Bennett, 116 P.2d 


442. 
§ 462 

C.C.A.Utah. A slight change by prior 
applicant for water in point of diversion 
of water, made for efficiency after filing 
of junior application and not increasing 
quantity of water or otherwise enlarg- 
ing prior applicant’s right or initiating 
new right, though precipitation plant 
and diversion works were slightly larg- 
er and differently located than original- 
ly contemplated, and changes in use of 
water from precipitation of minerals 
to irrigation, did not destroy prior 
sppucenis priority. Rev.St.Utah 1933, 
100-1-1, 100-1-3, 100-3-1 to 100-3-3, 
100-3-5, 100-3-10, 100-3-12, 100-3-17, 
100-3-18, 100-3-21.—Lehmitz v. Utah 
Copper Co., 118 F.2d 518. 

A prior appropriator of water may 
make a change in place of diversion 
which does not initiate new rights 
or enlarge nor diminish existing rights, 
but merely uses existing right at anoth- 
er place without detriment to or impair- 
ment of junior appropriator’s vested 
right. Rev.St.Utah 1933, 100-3-3, 100- 
3-5.—Lehmitz v. Utah Copper Co., 118 
F.2d 518. 

A junior appropriator of water could 
not complain of change in use of water 
from one purpose authorized by state 
law to another authorized purpose, 
which did not impair or adversely affect 
any vested right of junior appropria- 
tor.. Rev.St.Utah 1933, 100-3-3, 100-3- 
5.—Lehmitz v. Utah Copper Co., 118 
F.2d 518. 


§ 469, 

Colo. A statutory proceeding -for 
change of point of diversion of water 
has a limited scope, and an extraneous 
issue cannot be litigated therein.— 
Otto Lumber Co. vy. Water Supply & 
Storage Co., 104 P.2d 605. 


§ 500 

C.C.A.Alaska, Mere absence of evi- 
dence of user of appropriated waters is 
not in itself proof of ‘“abandonment’’ 
of the appropriation.—Balabanoff vy. 
Kellogg, 118 F.2d 597. 

D.C.Idaho. Under Idaho law, aban- 
donment of a water right by a prior 
user is a matter of intent.—Smith Land 
Co. v. Fuhriman, 36 F.Supp. 667. 

Cal. A lower riparian owner, using 
quantity of foreign water to which he 
was entitled under his appropriation so 
long as such water was available, di2 
not lose his right to such quantity of 
foreign water by virtue of fact that 
quantity of foreign water in stream was 
thereafter diminished by circumstances 
beyond his control.—Bloss v. Rahilly, 
104 P.2d 1049. 

Colo. “Abandonment” of a water ap- 
propriation consists in nonuse of wa- 
ter, coupled with owner’s intention not 
to repossess himself of such use, non- 
use alone being insuflficient.—Del Norte 
Irr. Dist. v. Santa Maria Reservoir Co., 
113 P.2d 676. 

Intention to abandon water appropri- 
ation may be inferred from clear evi- 
dence of nonuse of available water for 
unreasonable time, in absence of proof 
of some fact or condition excusing 
such nonuse.—De]l Norte Irr, Dist. v. 
Pe ie Maria Reservoir Co., 113 P.2d 


i] 


any one from tak- 
he is not entitled 


and not of diversion facilities, L 
hence the intake capacity of reservoir 
was immaterial—Del Norte Irr. Dist. 
Raeants Maria Reservoir Co., 113 P.2d 


Where an off-channel reservoir ac- 
tually continued to store available wa- 
ter to an extent reasonably consistent 
with the amount awarded it by abso- 
lute decrees, owner of reservoir ‘‘aban- 
doned” none of its rights under such 
decree, regardless of whether its means 
of inflow diversion was by ditch or 
- pipe line, large or small, in good con- 
dition or bad.—Del Norte Irr. Dist. v. 


Santa Maria Reservoir Co., 113 P.2d, 


676. 

Trial court’s finding that there had 
been no abandonment of water appro- 
priation by off-channel reservoir was 
supported by evidence that at various 
times during the period in question 
amount of water in reservoir had 
been reasonably consistent with the 
amount awarded thereto by absolute 
decree.—Del Norte Irr. Dist., v. Santa 
Maria Reservoir Co., 113 P.2d 676. 

The continued use by reservoir com- 
pany of a debilitated intake system over 
a period of several years until its re- 
placement by an enlarged intake was 
excused by the difficult economic, fi- 
nancial and legal problems of the com- 
pany during the period in question, 
so that company’s intent to abandon 
water rights decreed to it could not be 
inferred from a nonuse, if any, of such 
rights due to deficient intake facilities. 
—Del Norte Irr. Dist. v. Santa Maria 
Reservoir Co., 113 P.2d 676. 

Idaho. A municipal corporation may 
purchase lands, if necessary, to ac- 
quire water for its municipal needs, 
but is not required to irrigate or cause 
to be irrigated the purchased lands in 
order to avoid a loss of the water on 
a charge of abandonment.—Beus v. Ci- 
ty of Soda Springs, 107 P.2d 151. 

Ney. If one voluntarily abandons his 
right to use water, the water becomes 
a part of the natural stream or source 
and again reverts to the state absolute- 
ly without any title to its use out- 
standing against the state—In re 
Manse Spring and Its Tributaries, Nye 
County, 108 P.2d 311. 

“Abandonment” of water right is the 
relinquishment of the right by the own- 
er with the intention to forsake and 
desert it, and “forfeiture” of the right 
is the involuntary or forced loss of the 
right caused by the failure of the ap- 
propriator to do or perform some act 
required by statute. Comp.Laws, § 
7897._In re Manse Spring and Its 
Tributaries, Nye County, 108 P.2d 311. 

In determining whether there has 
been an “abandonment” of a water 
right which vested prior to enactment 
of 1913 statute authorizing forfeiture 
of water right for failure to use the 
right for beneficial purposes for five 
successive years, which by statute was 
made inapplicable in cases where its 
application would impair vested rights, 
the court may take into consideration 
all circumstances, including nonuse and 
will check a continued wanton and 
willful waste of water. Comp.Laws, §§ 
7897, 7970.—In re Manse Spring and 
Its Tributaries, Nye County, 108 P.2d 
311. 


§ 501 

Nev. The legislature had right to 
provide that right to use of water 
would be lost and forfeited by five 
years of continuous nonuse in so far 
as rights thereafter acquired.were con- 
eerned and in relation to rights ac- 
quired prior to the enactment, pro- 
viding such prior and vested rights 
were not thereby impaired. Comp. 
Laws, §§ 7897, 7970.—In re Manse 
Spring and Its Tributaries, Nye Coun- 
ty 108 4Pi20'/344., 

The 1913 statute providing for for- 
feiture of water rights upon failure 
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only by - abandonment. 

Laws, §§ 7897, 7970.—In re Manse 
Spring and Its Tributaries, Nye Coun- 
ty, 108 P.2d° 311. y 

Ney. “Abandonment” of water right 
is the relinquishment of the right by 
the owner with the intention to for- 
sake and desert it, and “forfeiture” 
of the right is the involuntary or fore- 
ed loss of the right caused by the fail- 
ure of the appropriator to do or per- 
form some act required by statute. 
Comp.Laws, § 7897.—In re Manse 
Spring and Its Tributaries, Nye Coun- 
ty; 108 Pi2d) 311. 

“Worfeiture’ as applied to water 
rights is the penalty fixed by statute 
for the failure to do, or the unneces- 
sary delay in doing certain acts tend- 
ing toward the consummation of a 
right within a specified time, or after 
the consummation of the right, the 
failure to use the same for the period 
specified by the statute. Comp.Laws, 
§ 7897.—In re Manse Spring and Its 
Tributaries, Nye County, 108 P.2d 311. 

Circumstances preventing a loss of 
water right because of nonuse should 
be much stronger where the statute 
relating to forfeiture of water rights 
for failure to use water for beneficial 
purposes for five successive years, ap- 
plies than in cases where it does not. 
Comp.Laws, §§ 7897, 7970.—In ~~ re 
Manse Spring and Its Tributaries, Nye 
County, 108 P.2d pee 


Colo. No water right may be estab- 
lished which conflicts with an adjudi- 
eated decree when alleged right is as- 
serted long after the statute of limita- 
tions has run.—Moore vy, Burritt, 105 P. 
2d 1084. 

Utah. A statutory general adjudica- 
tion of water rights of any water sys- 
tem must proceed according to stat- 
ute, but all suits involving water rights 
need not proceed as statutory general 
adjudications, since statute providing 
that, whenever any civil action is com- 
menced in district court involving use 
of water from any river system, the 
eourt, in its discretion, may, if a gen- 
eral determination of right to use of 
water from system has not already 
been made, proceed to make such gen- 
eral determination, recognizes that ‘‘pri- 
vate suits’ exist and may proceed with- 
out being foreed through’ statutory 
general adjudication procedure. Rev. 
St.1933, 100-4-1, 100-4-3, 100-4-18.— 
Spanish Fork West Field Irr. Co. vy. 
District Court of Salt Lake County, 110 
as 344, denying rehearing 104 P.2d 

Oe 

The statutory general adjudication of 
water rights is not intended ag a rem- 
edy for a wrong to an individual, but 
is remedial for multifarious suits and 
conflicting interests among water users 
of a particular system.—Rev.St.1933, 
100-4-1, 100-4-3, 100-4-18.—Spanish 
Fork West Field Irr. Co. v. District 
Court of Salt Lake County, 110 P.2d 
344, denying rehearing 104 P.2d 353. 

Where suit for determination of wa- 
ter rights was initiated by an individ- 
ual, and there were allegations which 
supported a ‘‘private suit’, suit was to 
be treated as a ‘private suit” which 
district court could, if it found that a 
general adjudication was advisable, con- 
duct as a statutory general adjudica- 
tion, and it was immaterial that there 
were also allegations forming a back- 
ground for a statutory general adjudi- 
cation, since statutes concerning suits 
to determine water rights do not au- 
thorize individuals to initiate a statu- 
tory general adjudication, and individ- 
ual has no inherent power to initiate 
such a suit. Rev.St.1933, 100-4-1, 100- 
4-3, 100-4-18.—Spanish Fork West Field 
Irr. Co. v. District Court of Salt Lake 


; County, 


i 


Fett 4 ee re et : 
110 P.2d 344, denying 
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duced in support of prayer for da 
ages, the proceeding was considered as — 
purely a suit for injunctive relief. 
Del Norte Irr. Dist. v. Santa Mar 
Reservoir Co., 113 Pi2d, 676. = 
s * é 


§ 511 fe 
Utah. A statutory general adju 
tion of water rights of any water s 
tem must proceed according to statut 
but all suits involving water rig) 
need not proceed as statutory gene 
adjudications, since statute provi 
that, whenever any civil action is 
menced in district court involvin; 
of water from any river system. 
court, in its discretion, may, if a gen 
eral determination of right to use « 
water from system has not already 
been made, proceed to make suc zat 
eral determination, recognizes 
“private suits” exist and may proc 
without being forced through statut 
eneral adjudication procedu 
t.1933, 100-4-1, 100-4-3, 100- : 
Spanish Fork West Field Irr. Co. v. 
District Court of Salt Lake County, 11 
Fae 344, denying rehearing 104 P.2d 
The statutory general adjudication | 
water rights is not intended as a rem 
edy for a wrong to an individual, bu 
is remedieé for multifarious suits and 
conflicting interests among water user: 
of a particular system. Rey.St.1933, — 
100-4-1, 100-4-3, 100-4-18—Spanish 
Fork West Field Irr. Co. vy. District 
Court of Salt Lake County, 110 P. 
344, denying rehearing 104 P.2d 353 
Where suit for determination of w. 


ual, 


be treated as a “private suit’ which 
district court could, if it found that a 
general adjudication was advisable, 
conduct as a statutory general adjudi-— 
eation, and it was immaterial that the 
were also allegations forming a bac 
ground for a statutory general adj 
cation, since statutes concerning s 
to determine water rights do not. 
thorize individuals to initiate a stat 
tory general adjudication, and indiv 


such a suit. Rev.St.1933, 100-4-1, 
4-3, 100-4-18—Spanish Fork ‘ 
Field Irr. Co. v. District Court of Salt 
Lake County, 110 P.2d 344, denying 
rehearing, 104° Pd 35357) %o) (hese 
§ 512 

C.C.A.Ariz. Since an action to deter- 
mine water rights is not a “transitory _ 
action”, a court is ordinarily limited 
to the determination of such wat. 
rights and only sueh rights as ar 
located within its territorial jurisd 
tion.— Brooks v. U. S., 119 F.2d 6 
certiorari denied 61 S.Ct. 1116, 
U.S. 594, 85 L.Ed. —. pes 
Wash. Under the water code, court | 
in a proceeding by supervisor of hy- 
draulics has jurisdiction to adjudicate 
mee 


4) 
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amount of water to which all clai 
on stream being adjudicated are en- 
titled, and priorities as between claim 
ants, Rem.Rev.Stat. §§ 7351-7400 
Thompson y. Short, 106 P.2d 720. _ 

Where state hydraulic engineer in 
proceeding to adjudicate the waters of 
the Walla Walla river and its tribu- 
taries filed with the superior court, a 
statement and map as provided by stat- to 
ute, court obtained “jurisdiction” of the 
subject matter and there being valid ~ 
service of summons by publication on 
claimant of water rights, court had 
“jurisdiction” to make and enter decree 
which determined rights of claimant to 
waters from a tributary of the Walla 
Walla river. Rem.Rev.Stat. §§ 7351- 
7400.—Thompson y. Short, 106 P.2d 
720. 


§ 515 
Wash. Defendants legally served 
with summons in proceeding to adjudi- 
eate water rights must appear and set 
up their claims, giving basis thereof to 


§ 518 
end that a final adjudication may be 
had of all who claim any right to wa- 
ter in stream, and a defendant who has 
been legally served with summons and 
fails to appear and set up his claim is 
“estopped” from asserting any right to 
the use of such water except as de- 
termined by degree. Rem.Rev.Stat. 
7375.—Thompson v. Short, 106 P.2 


720 
§ 518 
C.C.A.Ariz. It is unnecessary to 
make the states parties to litigation 
involving rights of individuals in inter- 
state stream.—Brooks y. U. 8., 119 F.2d 
636, certiorari denied 61 S.Ct. 1116, 


313° U.S. 594, 85 L.ba. — 


§ 520 
Utah. A request, in a “private suit” 
for determination of water rights, that 
‘district court exercise its discretion un- 
der statute providing that, whenever 
any civil action is commenced in dis- 
trict court involving use of water from 


any river system, the court, in its dis- 
cretion may, if a genera] determination 


of rights to use of water from system 
has not already been made, proceed 
to make a general determination, is 
not part of the cause of action and 
‘cannot be properly pleaded as such. 
Rey.St.1933, 100-4-18.—Spanish York 
West Field Irr. Co. v. District Court 
of Salt Lake County, 110 P.2d 344, de- 


re nying rehearing 104 P.2d 353. 


ter rights, 


, § 525 

Wash. In action to quiet title to an 
easement to use, on her own land, the 
waters of a spring arising on adjoining 
premises, which had also formerly be- 
longed to plaintiff’s predecessor in title. 
the buraen was on plaintiff to prove all 

the elements deemed essential to sup- 
port a presumed intention on the part 
of the common owner to make a per- 
manent adaption of the two portions of 
the premises for the purposes of the 
user.— Rogers vy. Cation, 115 P.2d 702. 


; ‘ § 526 
Cal. In action to quiet title to wa- 
where evidence supported 
defendant city’s right to divert all of 
the waters, burden was on plaintiff 
to prove his right to use any part of 
- waters seeping through city’s diversion 
and pipe line system and claimed to 


have been abandoned by city.—Ward Vv. 


City of Monrovia, 108 P.2d 425, 16 Cal. 
2d 815, prior opinion 100 P.2d 836. 
§ 529 
C.C.A.Alaska. In action by mining 
company to enjoin diversion of waters 
of creek by defendant asserting ripari- 


an rights, evidence sustained judgment 


for company on ground of prior ap- 
propriation of the waters to extent of 
360 miner’s inches.—Balabanoff vy. Kel- 
logg, 118 F.2d 597. 

' Cal. In action involving water rights, 
where evidence supported defendant 
city’s right to divert all of the waters, 
evidence failed to show a seepage of 
water from city’s diversion and pipe 
line system which continued uninter- 
ruptedly for period of time sufficient 
to establish a prescriptive right in 
plaintiff, who had actually appropriated 
such escaping waters.—Ward y. City 
of Monrovia, 108 P.2d 425, 16 Cal.2d 
815, prior opinion 100 P.2d 836. 

Evidence established that defendants’ 
diversion of all waters of canyon was 
adverse to plaintiff and his predeces- 
sors in interest and that plaintiff and 
predecessors had actual knowledge that 
such use was hostile, so as to cut off 
plaintiff's claim to an interest in the 
waters as a cotenant.—Ward y. City 
of Monrovia, 108 P.2d 425, 16 Cal.2d 
815, prior opinion 100 P.2d 836. 

In action involving water rights, 
where evidence supported finding that 
defendants’ rights of appropriation 
were superior to rights of plaintiff, evi- 
dence supported finding that all wa- 
ter diverted by defendants was devoted 
to beneficial uses and that all thereof 
was reasonably necessary for such 
uses, so that plaintiff was not entitled 
to water on ground that there was an 
excess over amount necessary for rea- 
sonable beneficial uses by persons hav- 
ing prior water rights. Const. art. 14, 
§ 3—Ward v. City of Monrovia, 108 


rk Pied Vesta 
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P.2d 425, 16 Cal.2d 815, prior opinion 
100 P.2d 836. I i 

Cal.App. Evidence supported trial 
court’s conclusions in suit to quiet 
title to water rights.—Jones v. Pleasant 
Valley Canal Co., 113 P.2d 289. 

In suit to quiet title to water rights, 
substantial evidence that there had 
been a long-continued use of a speci- 
fied quantity of water from a river by 
defendants created a presumption that 
such use was necessary and _ beneficial. 
—Jones y. Pleasant Valley Canal Co., 
113 P.2d 289. 


Colo. In order to invoke as a basis 
for injunctive relief the doctrine that a 
junior appropriator of water has a 
vested right as against its senior in 
a continuation of the conditions on the 
stream as they existed at the time 
the junior made his appropriations, an 
actual impairment or irreparable in- 
jury to legal rights of the junior ap- 
propriator must be demonstrated by 
evidential facts and not by potentiali- 
ties—Del Norte Irr. Dist. v. Santa 
Maria Reservoir Co., 113 P.2d 676. 


In suit by junior appropriator of 
water against senior appropriator to 
enjoin diversion of water in excess of 
capacity of intake system which had 
for years prior to its replacement by 
enlarged facilities been employed by 
senior appropriator, evidence that wa- 
ter diverted and stored under new feed- 
er system actually was less than ca- 
pacities attained under the old, and 
that more water was carried over and 


sold by junior appropriator during 
years. following installation of new 
facilities, sustained conclusion that 


junior appropriator had not suffered 
actual impairment of, nor injury to, 
its water rights so as to entitle junior 
appropriator to injunctive relief.—Del 
Norte Irr. Dist. v. Santa Maria Reser- 
voir Co., 113 P.2d 676. 


An injunction to enjoin diversion of 
water from a stream will not issue 
until it is demonstrated conclusively 
that a diminution in the water supply 
to which the party complaining is 
lawfully entitled, is occasioned by rea- 
son of the diversion and use to which 
objection is made.—Del Norte Irr. 
Dist. v. Santa Maria Reservoir Co., 113 
P.2d 676. 


Colo. In suit to quiet title to water 
rights, evidence warranted conclusion 
that plaintiffs failed to establish that 
defendants had lost the right to a one- 
third interest in water rights by 
“abandonment”, and hence judgment 
awarding plaintiffs two-thirds of the 
rights and remaining one-third to de- 
fendants was proper.—Blevins v, Miller, 
114 P.2d 301. 


Idaho. Evidence sustained judgment 
quieting title in plaintiff to certain wa- 
ter rights on ground that any right in 
defendant to use the water was aban- 
doned by failure of the defendant to 
use the water for approximately 25 
years canteen v. Huggins, 115 P.2d 

Mont. Hvidence failed to establish 
that diversion by upper appropriators 
from creek did not interfere with prior 
rights of lower appropriators, and 
hence upper appropriators would be 
required to install a headgate at bot- 
tom of their dam _ sufficient to let all 
water through without storage or di- 
version, and would be permitted to im- 
pound or divert flow of stream only 
when such action would not prevent 
lower appropriators from receiving wa- 
ter to which they were entitled.— 
Irion v. Hyde, 105 P.2d 666. 

Wash. In action to quiet title to an 
easement to use, on her own land, the 
waters of a spring arising on adjoin- 
ing land, which was also formerly 
owned by plaintiff’s predecessor in title, 
plaintiff failed to meet the burden of 
showing that there was such an adap- 
tion and use of the land before it was 
divided as to indicate that the common 
owner or his heirs intended to impose 
a permanent servitude upon one part of 
it in favor of the other so as to estab- 
lish the existence of an ‘‘easement by 
ST cies tikes vy. Cation, 115 P, 
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C.C.A.Utah. In action for restoration | 
of water and for damages for its loss, 
brought by junior appropriator, where- 
in evidence presented no issue on deter- 
Minative facts of date of application, 
acts done under respective applications 
and other determinative facts, court 
properly treated the questions as ‘“‘ques- 
tions of law”, and directed a verdict.— 
scan vy. Utah Copper Co., 118 F.2d 


Cal. The rule requiring court, in 
action involving water rights, to de- 
elare quantity of water to which each 
party was entitled, was not applicable 
where defendants were entitled to all. 
the disputed waters, since a more spe- 
cific finding was unnecessary.—Ward 
v. City of Monrovia, 108 P.2d 425, 
ipceeed 815, prior opinion 100 P.2da 


Colo. In suit to enjoin interference 
with a water right and for damages, 
failure to submit issue of damage to a 
jury was not error where allowance of 
damages was incidental to injunctive 
relief sought and defendant admitted 
enough damage to justify award made. 
—Moore v. Burritt, 105 P.2d 1084. 


‘ § 532 

Cal.App. In suit to quiet title to 
water rights, the ultimate fact to be 
found by trial court was as to re- 
spective rights of parties and not as 
to how such rights were acquired.— 
Jones v. Pleasant Valley Canal Co., 
113 P.2d 289. 


§ 533 

Cal. Under Water Commission Act 
authorizing court in action involving 
conflicting water rights to make refer- 
ence to state division of water re- 
sources, as referee, the court is given 
a broad discretion as to when and how 
much of the investigation or of con- 
ducting hearings and taking testimony 
should be referred to the division, as 
referee, .St:1913)' pi 1027, $724, 'as 
amended by St.1931, p. 2421.—Fleming 
v. Bennett, 116 P.2d 442. 

Under Water Commission Act author- 
izing court in action involving conflict- 
ing water rights to make reference to 
state division of water resources, as 
referee, court was acting within its law- 
ful authority when it referred inves- 
tigation to the division immediately 
after complaint was filed and before 
any issues tendered by the complaint 
were joined by filing of pleadings by 
defendants. §St.1913, p. 1027, § 24, 
amended’ by St.19381, p. 
ing v. Bennett, 116 P.2d 442. 

In action to quiet title to asserted 
rights in and to use of waters of cer- 
tain river, wherein trial court made an 
order of reference to state division of 
water resources pursuant to Water 
Commission Act, trial court had juris- 
diction to enter interlocutory order, 
after case was tried before court and 
submitted for decision, approving and 
adopting the division’s report for pur- 
pose of supervising distribution of wa- 
ter, through offices of a water master 
pending final decree defining rights of 
parties, and providing for apportion- 
ment of cost of supervision ratably 
among users in accordance with the 
Act. St.19138, p. 1027, § 24, as amend- 
ed by St.1931, p, 2421; St.1921, p. 543, 

87,1 8%as St LI27) preorkOWs Seo es 
Code Civ.Proc. § 187.—Fleming v, Ben- 
nett, 116 P.2d 442, 

In action to quiet title to asserted 
rights in and to use of waters of cer- 
tain river, wherein trial court made 
an order of reference to state division 
of water resources pursuant to Water 
Commission Act, trial court, after mak- 
ing final decree defining rights of par- 
ties, had right to make supplemental 
order appointing the division to super- 
vise through agency of a water master 
the distribution of the irrigation wa- 
ters in accordance with provisions of 
the final decree. St.1918, p. 1027, § 24, 
as amended by St.1931, p. 2421;. St. 
1921, .p.. 543, 5/$$ .87,. 87a5 St.1927,. n. 
1024, § 387f£; Code Civ.Proc, § is? 
Const, art, 14, § 3—Fleming v, Bennett, 
116 P.2d 442. 


§ 535 
Cal. A judgment that lower riparian 
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th of ord. Rem.Rev.Stat. §§ 7351-740 


flow, where foreign flow and natural 
flow. were variable.——Bloss v. Rahilly, 
104 P.2d 1049. 
Cal.App. In suit to quiet title to 
water rights, failure to limit award to 
defendant appropriators to maximum 
amounts in acre feet per year, in ad- 
dition to fixing amounts in cubic feet 
per second, was not reversible error 
and did not render judgment objec- 
tionable on ground of uncertainty.— 
_ Jones v. Pleasant Valley Canal Co., 
113 P.2d 289. 

That a judgment in suit by down- 
stream appropriators against upper 
riparian owners to quiet title to water 
rights failed to establish quantity of 
water which upper owners might di- 
vert from river was not ground for 
complaint by downstream appropria- 
tors, where judgment determined ex- 
tent of appropriators’ rights.—Jones 
poiensane Valley Canal Co., 113 P.2d 


Where judgment in suit by down- 
stream appropriators against upper 
riparian owners to quiet title to water 
rights determined extent of appropria- 
tors’ rights but failed to establish 
quantity of water which riparian own- 
ers might divert from river, judgment 
did not violate constitutional provi- 
sions providing that the right to the 
use or flow of water in or from natural 
streams shall be limited to such wa- 
ter .as is reasonably required for bene- 
ficial use to be served. Const. art. 14, 

8.—Jones v. Pleasant Valley Canal 
Coy, P13 P2d 289: 

Colo. A decree adjudicating priority 
of appropriation of water and point of 
diversion from river must be accepted 
at its face value, and if decree, for 
some reason other than Jack of jurisdic- 
tion appearing on its face, should be 
vulnerable to attack, the attack cannot 
be collateral, but must be made directly 
in appropriate action other than the 
statutory proceeding itself, and until 
then, original decree will stand sub- 
ject to right of changing point of di- 
version if such change is shown not to 
be injurious to other appropriators.— 
Otto Lumber Co. v. Water Supply & 
Storage Co., 104 P.2d 605. 


Colo. No water right may be estab- 
lished which conflicts with an adjudi- 
cated decree when alleged right is as- 
serted long after the statute of limita- 
tions has run.—Moore vy. Burritt, 105 P. 
2d 1084. 

Colo. The statute authorizing condi- 
tional water decrees upon claims and 
proofs of partially completed or per- 
fected appropriations does not require 
actual diversion and application of wa- 
ter to a beneficial use as a “condition 
precedent’”’ to entry of a conditional de- 
eree. ’35 C.S.A. c. 90, § 195.—Taussig 
v. Moffat Tunnel Water & Development 
Co., 106 P.2d 368. 

Under statute authorizing condition- 
al water decrees upon claims and proofs 
of partially completed or perfected ap- 
propriations, where water company and 
its predecessor conducted surveys and 
prepared maps, obtained right of way 
through tunnel, and made effort to ob- 
tain other rights of way, cleared timber, 
and spent approximately $20,000 on 
the project, the company was entitled 
to conditional water decrees notwith- 
standing there had been no actual di- 
version and application of water to 
beneficial use. °35 C.S.A. c. 90, § 195.— 
Taussig v. Moffat Tunnel Water & De- 
velopment Co., 106 P.2d 363. 

Under statute authorizing condition- 
al water decrees upon claims and 
proofs of partially completed or per- 
fected appropriations where claimant 
has prosecuted his claims of appropria- 
tion and the financing and construction 
of his enterprise with reasonable dili- 
ence, the court retains supervisory 
urisdiction of the question of reason- 
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_A showing by claimant for appropria- 
tion of water of the number of acres 
of land lying under the proposed proj- 
ect is not absolutely necessary, unless 
prejudice is shown, before a conditional 
water decree may be entered pursuant 
to statute, but such showing must be 
made before a final decree can be en- 
tered. ’35 C.S.A. ec. 90, §§ 153, 195.— 
Taussig v. Moffat Tunnel Water & De- 
velopment Co., 106 P.2d 3638. 

When water is beneficially applied to 
a designated use, it becomes a ‘“‘proper- 
ty right” and final water decrees must 
be definite and certain as to specific 
water and a definite use, but, where no 
water has been applied to a beneficial 
use and only a conditional decree as to 
an “inchoate right” is involved, the ap- 
propriation under such conditional de- 
cree need not be for specific water and 


*35 C.S.A. c. 90, § 195.—Taussig v. Mof- 
fat Tunnel Water & Development Co., 
106 P.2d 363. | 

A conditional or final water decree 
predicated on uses “‘for beneficial pur- 
poses other than irrigation” is too in- 
definite, since some uses have prefer- 
ences over others and should be specifi- 
cally stated, even in a conditional de- 
cree, and, in absence of evidence of 
need for water for hydro-electric pur- 
poses or piscatorial or resort uses, a 
conditional water decree was required 
to show that it related only to irriga- 
tion, domestic, and municipal uses in 
accordance with evidence.—Taussig v. 
Moffat Tunnel Water & Development 
Co., 106 P.2d 363. 


Idaho, Although title was quieted in 
plaintiffs to 0.93 cubic feet of water 
per second of time of the waters of 
Tammany Creek, at such times during 
the irrigation season as plaintiffs were 
not using and beneficially applying wa- 
ter decreed to them, the defendant had 
right to use and beneficially apply such 
AE Acmentraeeies v. Huggins, 115 P.2d 

Mont. Where trial court found that 
evidence was insufficient to determine 
what volume of water at upper ap- 
propriators’ premises would be neces- 
sary to reach point of diversion of 
lower appropriators who had prior 
rights in any useful quantity, and it 
appeared not only that such finding 
was true but that no such evidence 
could possibly be given, authorizing 
either party, upon notice to the other, 
to apply to court for a further hearing 
to fix definitely what volume of water 
was necessary at upper appropriators’ 
premises to reach point of diversion 
of lower appropriators in any useful 
quantity was erroneous.—Irion y. Hyde, 
105 P.2d 666. 


Wash. Defendants legally served 
with summons in proceeding to adjudi- 
eate water rights must appear and set 
up their claims, giving basis thereof to 
end that a final adjudication may be 
had of all who claim any right to water 
in stream, and a defendant who has 
been legally served with summons and 
fails to appear and set-up his claim is 
“estopped” from asserting any right to 
the use of such water except as deter- 
mined by degree. Rem.Rey.Stat. § 7375. 
—Thompson v. Short, 106 P.2d 720. 

Where record of proceedings to ad- 
judicate waters of Walla Walla river 
and its tributaries showed that valid 
service by publication was had upon 
landowners who were not awarded wa- 
ter rights in tributary stream, and 
there was nothing in record to contra- 
dict finding that landowner and wife 
were regularly served with summons 
according to law, in action to enjoin us- 
ers who were decreed to have certain 
water rights in tributary from interfer- 
ing with claimed water right of land- 
owner’s successors in interest, testi- 
mony that landowners were not served 
with summons by the sheriff in water 
adjudication proceeding was inadmis- 
sible as being a ‘collateral attack’’ on 
the decree by matters dehors the rec- 
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CS.A. c. 90, § 195 —Taussig v. Moffat — 
d penne waier & Development Co., 106 


for a designated and definite purpose, 


Thompson pene a 6 P.2d 720. 
Mont. The statute providing t 
cree adjudicating rights to 
stream shall be prima facie evide 
facts therein found as against all p¢ 
sons subsequently appropriating or 
verting such waters in action rela 
thereto does not relate to rights ac- 
quired before its passage and approval 
whether such rights were acquired 

fore or after decree. Rev.Codes 1 
7128.—State ex rel. McKnight vy, D: 
trict Court of Fifth Judicial Dist. 
and for Beaverhead County, 111 | 


292. ; 
The statute providin 


Mont, 
decree adjudicating rights to S 
of stream shall be prima facie evident 


“adjudication”, but merely basis th 

for. Rev.Codes 1935, § 7128.—State | 

rel, McKnight vy. District Court 

Fifth Judicial Dist. in and for 

head County, 111 ee 292.) 
7 


ey 


Beav 


5 A, 
statute providing 


rights thereunder, does not ‘requ 

resort to such remedy before claimant 
may apply for writ to review col 
order instructing water commissioner 
as to distribution of water under 

decree. Rev.Codes 1935, §§ 712 
7150.—State ex rel. McKnight v. 
trict Court of Fifth Judicial Dist. 
a for Beaverhead County, 111 


where defendants admitted existence 
foreign water in their answers and 
firmatively alleged existence of for 
water. Gen.Laws 1937, Act 9091, § 
—Bloss v. Rahilly, 104 P.2d 1049. © 


ity 

judgment subordinated plaintiffs’ rights _ 
to those of codefendant, on plaintiffs’ 

and interveners’ appeal, judgment 
would be modified by adding ther 
a provision that codefendant had 
right to water of river and was fr 
strained from interfering with flow 
river in any manner so as to prevent — 
parties to suit from exercising any 
right which they had under terms 0 
judgment.—Jones_ v. Pleasant Valley 
Canal Co., 113 »P.2d. 289. Bebe rs)": 
Nev. The Supreme Court would not 
disturb trial court’s finding that there 
was no abandonment of waters by par- — 
ties whose rights had vested prior to | 
enactment of 1913 statute providing for 
forfeiture of water rights for failure 
to use the water for beneficial pur- 
poses during any five successive years 
which, under statute, could not impair 
vested rights, where there was sub- 


stantial evidence in the record upon 
which to base the finding. Comp. 
Laws §§ 7897, 7970.—In re Manse 


Spring and Its Tributaries, Nye Coun- 
ty, 108 P.2d 311. 
§ 550 

Colo. In suit to enjoin interference 
with a water right, assessment against 
defendant of half the amount paid for 
services of a surveyor within 
court’s discretion. ’35 C.S.A. ec. 43, § 6. 
—Moore v. Burritt, 105 P.2d 1084. 

Utah. Where suit for determination 
of water rights was a private suit, 4 
costs of conduct of suit were to be 


- . Po il 9 re 


a4 ; ‘ 

8; -B51 

> 

4 borne by parties and were mot charge- 
‘d able to state engineer fund. Rey.St. 


1933, 100-4-18—Spanish Fork West 
Field Irr. Co. v, District Court of Salt 


Lake SEG 110 P.2d 344, denying 
rehearing, 104 P.2d 353. 
§ 551 


Mich. A conveyance of property 
bounded by a natural watercourse car- 
ries with it riparian rights in the ab- 

sence of a reservation of such rights.— 
Blain v. Craigie, 293 N.W. 745, 294 
- Mich, 545. 


§ 

Colo. Generally, whether water 
rights are pertinent to, and pass with 
 -eonveyance of, land on which used and 
‘located depends on grantor’s intention. 
- .—Denver Joint Stock Land Bank v. 
_ Markham, 107 P.2d 313. 

Where deed of water rights specifi- 
ally describes rights granted, grantee 
will not take any additional water 
rights by implication—Denver Joint 
Stock Land Bank y. Markham, 107 P. 
2d B13. 

Whether water right passes by deed, 
conveying lands without specific men- 
tion of such right, depends on gran- 
_tor’s intention, which must be gather- 
ed from express terms of deed, or, 
if it is silent, from presumptions aris- 
ing from circumstances surrounding 
- transaction.—Denver Joint Stock Land 
~ Bank v. Markham, 107 P.2d 313. 

_ 'Tex.Com.App. Where alleged con- 
tract of sale of an easement was ex- 
ecuted in name of landowner by her 
son who was her attorney and no pow- 
er of attorney authorizing the son to 


was representing landowner only in ca- 
f maely of an attorney at law and not 


execute instruments of conveyance, in- 
strument allegedly conveying easement 
to construct irrigation works to water 
district did not rise to dignity of a 
“conveyance,” and landowner was not 
entitled to recover a sum which district 
allegedly agreed to pay for easement 
but could recover only the damages 


on 
_ Armstrong v. Gaddis, 144 S.W.2d 539, 
affirming 122 S.W.2d 1115. 


m § 553 

_  +N.Y.App.Div. The right to take wa- 
_ ter from a spring on the land of an- 
other is an ‘‘easement’’.—Historic Es- 
_ tates v. United Paper Board Co., 21 N. 
_-*Y.S.2d 819, 260 App.Div. 344. 


+S § 

 _N.Y.App.Div. Agreement whereby 
defendant was given right to draw wa- 
ter from spring on land later acquired 
by plaintiff was not required to be 
acknowledged or attested to be good 
against plaintiff since statute requiring 
acknowledgment or attestation applies 
only to grant in fee or a freehold es- 
tate and agreement did not constitute 
a “grant in fee” or a ‘freehold estate’, 
which is one of inheritance or for life. 
Real Property Law, §§ 33, 243.—His- 
‘ toric Estates v. United Paper Board 
cs Co., 21 N.Y.S.2d 819, 260 App.Div. 344. 
<] § 559 

Cal.App. A conveyance to plaintiff 
by quit-claim deed of land on which 
eertain springs are located, and an 
easement for pipe lines from springs to 
plaintiff's dwelling house, would con- 

vey to plaintiff the ownership of. all 
water produced and to be produced 
from the springs.—Cathcart y. Greg- 
ory, 113 P.2d 894. 

N.Y.App.Div. Agreement whereby 
defendant, in consideration of furnish- 
ing electric current to pump water and 
the doing of other things, was permit- 

f ted to supply its premises with water 
from spring on adjoining land, estab- 
: lished rights enforceable between the 
original parties and against a purchas- 
er with notice, whether easement in 
strict sense was created or not.—His- 
toric Estates v. United Paper Board 


i 21 N.Y.S.2d 819, 260 App.Div. 
344. 
N.Y.App.Div. Where defendant, un- 


der agreement with owners of adjoin- 
ing property, was furnishing electricity 
for pumping of water from spring on 
adjoining property and had done other 


x < ‘ oF fi 
bats: * A hy 


WATE. 


things in consideration for adjoining 


owners’ agreement giving defendant 
right to draw water from spring dur- 
ing certain period, and evidence dis- 
closed that purchaser’s agent, if he had 
made proper inspection when about to 
purchase large country estate not con- 
nected with municipal water supply, 
would have discovered that defendant 
was in possession of spring house and 
there was power line running to de- 
fendant’s premises from spring house, 
evidence supported finding that failure 
of purchaser’s agent to inquire more 
thoroughly operated to charge purchas- 
er with constructive notice of defend- 
ant’s interest and hence agreement was 
binding on purchaser.—Historic Hstates 
v. United Paper Board Co., 21 N.Y.S.2d 
819, 260 App.Div. 344, 

Tex.Civ.App. Where warranty deed 
conveying lands to city referred to 
and made part of deed a contract under 
which city sought to acquire fee-sim- 
ple title to land covered by reservoir 
lake and the surrounding banks and 
grantor under contract agreed to pre- 
vent trespass on the lake proper or 
waters above the lake proper on un- 
conveyed land of grantor, as to un- 
conveyed land, an “easement’’ or 
“servitude” was created in favor of city 
which acquired right to back waters 
over unpurchased land of grantor.— 
City of Stamford v. King, 144 S.W.2d 
923, error refused. 

573 

Cal. Where city which had easement 
in 10 and 20 foot strips of plaintiff's 
land for location of water pipe line 
renewed its pipe line on plaintiff’s land 
by installing a new pipe about five 
feet from old pipe, and city was with- 


in prescribed limits when it recon- 
structed pipe system, there was no 
such substantial ‘‘deviation’”’ in place 


or alteration in its use as to forfeit 
city’s easement.—Ward v. City of Mon- 
rovia, 108 P.2d 425, 16 Cal.2d 815, prior 
opinion 100 P.2d 836. 
§ 574 

Mich. The reservation of riparian 
rights in a deed conveying riparian 
lands is not to be presumed.—Blain v. 
Craigie, 293 N.W. 745, 294 Mich. 545. 

N.Y.App.Div. A provision, in a con- 
veyance of all of defendant’s interest in 
a flowing water well on defendant’s 
land, reserving the right to lay a pipe 
from the well or line to defendant’s 
house at her own expense and to use 
water necessary for domestic purposes 
without charge, reserved only a quan- 
tity of water to be delivered at the 
well or pipe line, and did not reserve 
both the water and the natural pressure 
causing the water to rise above the sur- 
face of the ground.—Stannards Water 
Co. v. Rogers, 21 N.Y.S.2d 314, 259 
App.Div. 1062. 


579 

Wis. A “water privilege” is an inde- 
pendent right and is not a servitude up- 
on some other thing and is an “incor- 
poreal hereditament”, being neither 
tangible nor visible, and the term ‘‘wa- 
ter right” has acquired a local signifi- 
cance in regions where irrigation is 
common.— Union Falls Power Co. vy. 
Marinette County, 298 N.W. 598, 238 
Wis. 134, 134 A.L.R. 958. 

Wis. The privilege of overflowing 
lands is not a “water privilege’ ap- 
purtenant to the lands overflowed, but 
as to such lands a “water privilege” is 
sometuing appurtenant to it, as the 
right to water from a stream.—Union 
Falls Power Co. v. Marinette County, 
298 N.W. 598, 238 Wis. 134, 134 A. 


L.R. 958. 
§ 58514 

Tenn.App. Where easement to main- 
tain dam to a certain height which was 
acquired by adverse use for 20 years 
had become an appurtenance to land 
at time trust deed was placed on the 
property by mill property owner, such 
right was preserved through the trust 
deed and subsequently to purchaser up- 
on foreclosure regardless of whether 
deeds actually mentioned the easement 
te Ne v. Rippetoe, 147 S.W. 


§ 591 
Colo. Where deed, conveying land, 


REEMA nC 

i ee \.7% % 
water rights and shares x 
ditch company’s stock to public trust 
for use of bank loaning money to 
grantor, permitted grantee to relocate 
and use water involved’ on other lands, 
grantor, when he acquired such rights, 
obtained agreement permitting him to 
transfer them to other land, he sold 
and transferred one water right by 
having issued stock certificate for wa- 
ter to be used on lands not mentioned 
therein, universal custom was to pledge 
stock certificates when water rights 
represented thereby were given as se- 
eurity for loans, and grantor pledged 


‘other shares and delivered certificate 


therefor to such bank as security for 
loan, water right was not conveyed 
by such deed as appurtenance to land 
on which used and located, though 
deed and stock certificate provided that 
water represented by certificate should 
be used on such Jand.—Denver Joint 
Stock Land Bank of Denver v. Mark- 
ham, 107 P.2d 313. 

A trust deed, conveying described 
land with any and all water rights 
thereunto belonging and all shares of 
stock in any ditch company which en- 
titled grantors of such land to water 
for irrigation or domestic purposes 
thereon, including 72 shares of named 
mutual ditch company’s capital stock 
evidencing stated quantity of water 
derived from another company’s canal, 
held not to convey like number of 
shares of such ditch company’s stock 
not specifically described therein.— 
Denver Joint Stock Land Bank of Den- 
ver v. Markham, ae P.2d 313. 

N.Y.App.Div. In action involving 
conveyance to plaintiff of all of defend- 
ant’s interest in a flowing water well 
subject to reservation of right to lay a 
pipe to defendant’s house at her own 
expense, and to use water necessary for 
domestic purposes without charge, evi- 
dence failed to support findings that 
parties intended that plaintiff should 
not reduce, lower, or lessen natural 
pressure or flow of water from well be- 
low point at which natural pressure 
or flow would cause water to flow from 
faucets or outlets in defendant’s house 
in quantities necessary tor domestic 
purposes.—Stannards Water. Co. Vv. 
ever 21 N.Y.S.2d 314, 259 App.Div. 


§ 611 

D.C.Nev. The Nevada statute making 
it unlawful for any public utility to 
install, operate, or use within any city 
or town containing more than 4,500 
inhabitants any mechanical water meter 
is not invalid as applied to the city of 
Reno on ground that the meter is the 
most efficient method for accurately 
measuring quantity of water service 
and prevents extravagant use or need- 
less waste of service, where nearly all 
water used by Reno inhabitants except 
for irrigation is, shortly after use, by 
means of sewerage, returned to the riv- 
er which is the source of supply and 
becomes available in supplying irriga- 
tion needs at various points down the 
course of the river. Comp.Laws Nev. § 
6112.—Sierra Pac. Power Co. v. City of 
Reno, 33 F.Supp. 878. 


N.Y. The state must control and 
conserve its water resources for benefit 
of all inhabitants of state, and public 
right to benefit of such resources is an 
incident of sovereignty, and Legisla- 
ture, when acting within constitutional 
limitations and in interest of public, 
may, at will, grant, withhold, or condi- 
tion the privilege to a municipality of 
taking water from a public source.— 
City of Syracuse v. Gibbs, 28 N.E.2d 
835, 283 N.Y. 275, reversing 17 N.Y.S. 
2d 298, 258 App.Div. 405. 

N.Y. The Legislature is without con- 
stitutional power to grant to city of 
Syracuse exclusive ownership of, use of, 
and control over waters of Skaneateles 
Lake, which was source of city’s wa- 
ter supply.—City of Syracuse v. Gibbs, 
28 N.H.2d 835, 283 N.Y. 275, reversing 
17 N.Y.S.2d 2938, 258 App.Div. 405. 

§ 614 


Pa.Super. The necessity of Public 
Utility Commission’s approval of the 
right of a municipality to acquire 


. cuse by 


is not abrogated by, : 
shifted to, section 202(e) of the public 
utilities law requiring approval of any 
ransfer by any method of the prop- 
erty of a public utility to a municipali- 
ty, and the municipality seeking the 
acquisition of the plant of a water 
company which is reluctant to sell 
must first obtain commission’s approy- 
al and any action looking to the ac- 
quisition of the water plant by man- 
damus before such approval is secured 
is improper. 15 P.S, § 1353; 66 P\S. 
§ 1122.—Burgess and Town Council of 
Borough of Pottstown y. Pennsylvania 
Public Utility Commission, 19 A.2d 
610, 144 Pa.Super. 220 


Where borough’s application for cer- 
tificate of public convenience evidenc- 
ing approval of acquisition by the bor- 
ough of waterworks was filed while 
the public service company law was 
in force, but was not completed before 
the enactment of the public utilities 
law of 1937 which provided that all 
proceedings pending under act re- 
pealed should continue and remain in 
full force and might be completed un- 
der the provisions of act of 1937, it 
was the duty of the Public Utilities 
Commission to proceed with the pend- 
ing application just as if the public 
service company law still remained in 
force, and to follow the procedure 
laid down by the Supreme and Su- 
perior Courts under such law govern- 
ing applications by municipality to ac- 
quire works and property of water 
company. -15 P.S. § 1353; 66 P.S. § 
1534.—Burgess and Town Council of 
Borough of Pottstown y. Pennsylvania 
Publie Utility Commission, 19 A.2d 
610, 144 Pa.Super. 220. 


§ 615 

N.Y. Under local statutes creating 
waterworks system of city of Syra- 
cuse and permitting use of water sup- 
ply from Skaneateles Lake, no exclusive 
dominion over the waters of Skaneate- 
les Lake was given or intended to be 
given to city of Syracuse by the state. 
Laws 1888, ¢. 532; Laws 1889, ¢.. 291; 
Laws 1890, c. 314; Laws 1892, c. 27; 
Laws 1894, cc. 184, 360; Laws 1906, c. 


631; Laws 1909, c. 156; Laws 1918, ec. 
449; Laws 1923, c. 271; Laws 1930, c. 
66; Laws 1931, ce. 796.—City of Syra- 


ecuse v. Gibbs, 28 N.H.2d 835, 283 N.Y. 
275, reversing 17 N.Y.S.2d 2938, 258 
App.Div. 405. 

The Legislature may delegate per- 
formance of duty of state to control 
and conserve water resources for bene- 
fit of all inhabitants of state, to an 
agency or commission, but the agency 
or commission can act only within 
scope of powers delegated expressly or 
by necessary implication to enable 
agency or commission to carry out the 
powers expressly given.—City of Syra- 
cuse v. Gibbs, 28 N.B.2d 835, 283 N.Y. 
200; reversing 17 “N:.Y.S.2d 293), 258 
App.Div. 405. 

Any rights conferred on city of Syra- 
local statutes creating city 
waterworks system using water from 
Skaneateles Lake were subject to re- 
serve powers of state to control, in the 
public interest, the use of the waters 


of the lake. Laws 1888, c. 532; Laws 
1889, c. 291; Laws 1890, c. 314; Laws 
1892, c. 27; Laws 1894, ec. 184, 360; 


Laws 1906, c. 631; 
Laws 1918, c. 449; 
Laws 1930, c. 66; Laws 1931, c. 796.— 
City of Syracuse v. Gibbs, 28 N.H.2d 
835, 288 N.Y. 275, reversing 17 N.Y.S. 
2d 293, 258 App.Div. 405. 

The Water Power and Control Com- 
mission’s decision, within its jurisdic- 
tion, on testimony taken and facts pre- 
sented at hearing on city’s application 
to take additional water supply from 
Skaneateles Lake, is conclusive on the 


Laws 1909, c. 156; 
Laws 1923, c. 271; 


courts. Conservation Law, § 523.—City 
of Syracuse v. Gibbs, 28 N.H.2d 835, 
283 N.Y. 275, reversing 17 N.Y.S.2d 


293, 258 App.Div. 405. 

Where city of Syracuse accepted de- 
termination of Water Power and Con- 
trol Commission with respect to city’s 
application to take additional water 
supply from Skaneateles Lake, and 


and void. Conservation Law, § 523.— 
City of Syracuse vy. Gibbs, 28 N.E.2d 
835, 2838 N.Y. 275, reversing 17 N Y.S. 
2d 2938, 258 App.Div. 405. 
The determination of Water Power 
and Control Commission as to reason- 
ableness of quantity of water which 
village could take from conduits of city 
of Syracuse, and as to necessity for 
village to procure its water supply from 
Skaneateles Lake, and as to service 
rates which city was entitled to charge, 
was conclusive on the courts, where 
such determination was fully sus- 
tained by the evidence, Conservation 
Law, §§ 3899, 520, 521, 523—City of 
Syracuse v. Gibbs, 28 N.H.2d 835, 283 
N.Y. 275, reversing 17 N.Y.S.2d 293, 
258 App.Div. 405. 2 

The amounts voluntarily paid by 
other communities to city of Syracuse 
for water delivered to such communi- 
ties was immaterial in determining 
whether service charge fixed by Wa- 
ter Power and Control Commission for 
water taken by village from city was 
arbitrary or capricious. Conservation 
Law, § 523.—City of Syracuse v. Gibbs, 
28 N.H.2d 835, 283 N.Y. 275, reversing 
17 N.Y-S:2d 2293; cs App.Div. 405. 

6 


§ 617 

N.J.Ch. The State Water Policy 
Commission may not issue a permit for 
construction of a dam, otherwise within 
its sphere, if the exercise of the author- 
ity thereby conferred will in all human 
likelihood result in pollution endanger- 
ing the public health, and _ potability 
is not to be of secondary significance. 
N.J.S.A. 58:1-1 et sey.—Mayor and 
Board of Aldermen of Town of Boon- 
ton v. Fay, 21 A.2d 364, 130 N.J.Eq. 
55, reversed 21 A.2d 769, 130 N.J.Eq. 
LOWE 


Fla. Under provisions of city char- 
ter, St. Petersburg had power to ac- 
quire by purchase water works prop- 
erty, the owners of which had been 
under contract to furnish water to 
the city, and to impose ajrate for wa- 
ter service by the enlarged system 
sufficient to pay the certificates issued 
to finance the purchase as such cer- 
tificates matured. Sp.Acts' 1931, ~e. 
15505.—State v. City of St. Petersburg, 
198 So. 837. 

Mo. Where town in granting fran- 
chise for electric and water plant for 
term of 20 years agreed not to erect 
or maintain plant except if it bought 
plant from franchise holder, the town 
only agreed to refrain from construct- 
ing a municipal plant during initial 
period of franchise, and did not agree 
to so refrain during any extension, the 
franchise providing that if, at expira- 
tion of franchise, town had not pur- 
chased property from franchise holder, 
the franchise should be renewed.—Kan- 
sas City Power & Light Co. v. Town of 
Carrollton, 142 S.W.2d 849. 

Where town under franchise agree- 
ment with electric and water company 
attempted to bind itself to continue to 
rent hydrants and to buy current for 
street lights from company after ter- 
mination of 20-year period covered by 
agreement, court would not write into 
contract by implication a _ provision 
that town also intended to continue re- 
striction against erecting a municipal 
plant.—Kansas City Power & Light Co. 
vy. Town of Carrollton, 142 S.W.2d 849. 

§ 633 

Ohio. A municipality operating a 
waterworks is engaged in a proprie- 
tary, as distinguished from a govern- 
mental, undertaking. Const. art, 18, 
§§ 4, 5.—State ex rel. Mt. Sinai Hos- 
pital of Cleveland v, Hickey, 30 N.H.2d 
802, 137 Ohio St. 474. 

§ 634 

D.C.Fla. Where director of public 

utilities of city of St. Petersburg, Flor- 


ida, demanded % 


hon 


+ a. 


advancement of cost of insta 
and gas mains requested by ow 
advancement was made, and it 
appear that any moneys of ci 
used in construction of such ma 
rector in installation of mains acted — 
“agent” of owner and the city po 
sessed the money as a “trustee” of 
er and title to the mains vested in_ 
er.—Brownell v, City of St. Peter 

38 F.Supp. 1003. ARS 
_ Cal. Easements for the purp. 
installing and maintaining water 
and connections thereto were n 
clusive easements. Ciyv.Code, § 80¢ 
City of Pasadena v. California-Mich. 
Land & Water Co., 110 P.2d 983 

The right to lay underground p: pe 
over the land of another is an “eas 
ment” and is governed generally by t 
rules of law which govern ordi 
easements of way.—City of Pasa 
v. California-Michigan Land & W: 
Co., 110 P.2d 983. 

Where owners of realty grante 
easement to city to install and ma 
tain water mains and _ connect 
thereto, and thereafter gave corp 
tion a similar easement, righ 
poration, and whether it was 


in that manner.—City of Pasade 
California-Michigan Land & Wa 
110 P.2d 983. pire: 

gran 


ed city easements “five feet in width 
for the purpose of installing and ma: 
taining water mains and connection: 
did not, as a matter of law, mak “th 
subsequent granting of similar ease 
ment by owners of realty to corpora- 
tion at same place an interference rith 
the city’s easement.—City of Pasaden 

v. California-Michigan Land & VY 
Co., 110 P.2d 983 


Civ.Code, § 806—City of Pasadena ° 
California-Michigan Land & Wat ; 
110 P.2d 983. ; 
If city which was given first 
ment for purpose of installing 
maintaining water mains and co 
tions thereto should in the reaso' 
use of its prior easement require 
occupied by pipes of water co! 
having subsequeht easement, the city’s — 
paramount right would prevail. ity 
of Pasadena vy. California-Michigan — 
Land & Water Co., 119 P.2d 983. 3 
Until a point of unreconcilable con- © 
flict between easement of city for ir 
stalling and maintaining water mains 
and connections thereto and easemen 
of a water company was reached, such 
a concurrent use of the easements fo 
similar purposes should be gover 
by principles permitting an equi 
adjustment of the conflicting interests 
since the respective rights of the tw 
parties were not absolute, but w 
quired to be construed to permit a due 
and reasonable enjoyment of both in-— 
terests so long as that was possible.- 
City of Pasadena v, California-Michi- — 
gan Land & Water Co., 110 P.2d 983. 
§ 638 serss 
Mo. A “water district” is not a 
county, incorporated city, town, or vil- — 
lage, but may be termed a “municipal | 
corporation” in the broad sense of such 
term. Mo.St.Ann, § 4962a et seqa., Dp. 
2273.—State ex rel. Halferty v. Kan- 


sas City Power & Light Co., 145 S. 
W.2d 116. 4 
Tex, Governmental agencies or bod- 


ies corporate, such as a water district, 
are commonly referred to by courts as 
“quasi municipal corporations,” for the 
reason that they are constituted by the 
Legislature to exercise, in a prescribed 
area, a very limited number of corpo- 
ration functions. Vernon’s Tex,Civ.St. 
1936, arts. 7881-7959a.—Tri-City Fresh 
Water Supply Dist. No. 2 of Harris 
County v. Mann, 142 S.W.2d 945. 
643 
C.C.A.€al. 


The opinion of a water 


D3. 648 


district’s chief engineer that work on 
a tunnel was unnecessarily and unrea- 
sonably delayed within a provision 
authorizing suspension of the contract 
Pe: is final and conclusive on the contrac- 
tor, in the absence of fraud.—Wenzel 
a -& Henoch Const. Co. v._ Metropolitan 
- Water Dist. of Southern California, 115 
e225. 
: A water district engineer’s certificate 
of compliance with, construction con- 
tract does not estop the district from 
charging unreasonable and unneces- 
sary delay, in view of contractual pro- 
visions precluding estoppel, and provid- 
ing that acceptance of work shall not 
constitute waiver of contractual re- 
-- quirements.—Wenzel & Henoch Const. 
Go. v. Metropolitan Water Dist. of 
Southern California, 115 F.2d 25. 
A geological report regarding prob- 
an able conditions of work in constructing 
tunnel through mountain, and specifi- 
 eations regarding materials probably 
needed, do not support claim of misrep- 
resentation so as to preclude water dis- 
trict from suspending contract under 
terms thereof because» of unreasonable 
- delay, where the contractor is expressly 
y required to bear losses resulting from 
unforeseen difficulties due to nature of 
Ny ground, etc.—Wenzel & Henoch Const. 
Go. v. Metropolitan Water Dist. of 
Southern California, 115 F.2d 25. 
Breach, if any, of construction con- 
tract by water district’s withholding 
- monthly progress payment until satis- 
fied as to status of construction fund 
was not such breach of entire agreement 
\ -as would prevent district from subse- 
quently suspending contract under 


terms thereof because of unnecessary 
and unreasonable delay, nor was con- 
tractor relieved from duty of sur- 
rendering possession of works, etc., 
pursuant to contract—Wenzel & Hen- 
och Const. Co. v. Metropolitan Water 
Dist. of Southern California, 115 F.2d 


25. 
Contractor could not recover on 
theory of rescission of construction 
contract almost two years after al- 
-_ leged breach by water district, in view 
of change of position rendering recov- 
ery inequitable, where district’s sus- 
pending contract did not terminate all 
: of contractor’s obligations.—Wenzel & 
- _Henoch Const. Co. v. Metropolitan Wa- 
ter Dist. of Southern California, 115 

F.2d 25. ; 

Ark, A suburban water pipe line 
’ improvement district is authorized to 
exercise only such powers as are fairly 
implied or. incident to the powers ex- 
-pressly granted by statute. Acts 1923, 
- Act 126—Page v. Highway No. 10 
‘Water Pipe Line Improvement Dist. No. 
>, 1, 145 S.W.2d 344. 
t A suburban water pipe line improve- 
ment district was authorized to con- 
tract to sell to municipality a pipe line 
‘" immediately upon its completion, as 
against contention that district could 
not enter into contract to sell pipe 
line before it was built. Acts 1923, 
Act 126.—Page v. Highway No. 10 Wa- 
ter Pipe Line Improvement Dist. No. 1, 
145 S.W.2d 344. 


Where commissioners of suburban 
water pipe line improvement district 

4 undertake to do nothing except what 
: they are authorized by statute to do, 
Bi, the manner in which their duty is per- 
formed is largely a matter within their 
discretion. Acts 1923, Act 126.—Page 

vy, Highway No. 10 Water Pipe Line 
ee ent Dist. No. 1, 145 S.W.2d 


\ 


Cal. Statute authorizing state de- 
; partment of public works to require 
person who maintains pipe line, ete., 
on state highway to relocate such 
structures at his own expense, when 
necessary to permit improvement of 
highway or to insure safety of travel- 
ing public, is valid exercise of “police 
power” as applied to municipal water 
district required to relocate water 
main, where court found that the relo- 
cation of main was necessary to insure 
safety of traveling public and to permit 
construction of highway. St.1937, p. 
2560, § 680.—State v. Marin Municipal 
Water Dist., 111 P.2d 651, prior opin- 

ion 101 P.2d 1112. 
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Cal. In action by state to recover 
from municipal water district cost of 
relocation of water main maintained 
by district under state highway, evi- 
dence supported finding that the main 
in its original location interfered with 
construction of state highway and that 
its relocation was necessary to permit 
improvement of highway and to insure 
safety of traveling public. Gen.Laws 
1937, Act 52438; $t.1937, p. 2560, § 
680.—State _v. Marin Municipal Water 
Dist., 111 P.2d 651, prior opinion 101 
P.2d 1112. 

Where municipal water district ac- 
quired all assets and property of its 
predecessor in interest but the prede- 
cessor in interest possessed no more 
than a franchise from board of super- 
visors of county for -construction of 
water main along street, the district 
acquired no rights greater than a 
franchise. Gen.Laws 1937, Act 5243; 
St.1937, p. 2560, § 680.—State v. Marin 
Municipal Water Dist., 111 P.2d 651, 
prior opinion 101 P.2d 1112, 

A municipal water district organized 
to supply water to a defined area, in- 
cluding both incorporated and unin- 
corporated territory and having power 
of taxation, was a “municipal corpora- 
tion” within meaning of statutes con- 
ferring right on municipal corporation 
to construct and operate pipe line 
along public highways of state. Gen. 
Laws 1937, Act 5193; Act 5194, § 1; 
Act 52438, § 19.—State v. Marin Mu- 
nicipal Water Dist., 111 P.2d 651, prior 
opinion 101 P.2d 1112. 

The right conferred by Legislature 
on municipal corporations including 
municipal water district to construct 
and operate pipe lines along public 
highway of state constituted a “fran- 
chise’’ within statute authorizing de- 
partment of public works to require 
holder of franchise to relocate pipe 
line. Gen.Laws 1937, Act 5193; Act 
5194, °§ 1; Act. 5243, §: 19s; St.1937, p. 
2560, § 680.—State v. Marin Municipal 
Water Dist., 111 P.2d 651, prior opin- 
ion 101 P.2d 1112. 

Statute ‘authorizing state public 
works department to require person 
who had placed pipe line “upon” state 
highway to relocate line at its own 
expense applied to water main of mu- 
nicipal water district notwithstanding 
the main was below the surface, since 
the word “upon” means not only on 
top of but also in or into the position 
of being supported by something. St. 
1937, p. 2560, § 680.—State v. Marin 
Municipal Water Dist., 111 P.2d 651, 
prior opinion 101 P.2d 1112, 


Tex. The people of water district 
did not have the power to determine 
for themselves such corporate functions 
as they might wish to inaugurate, 
such as are granted to cities and towns 
operating under home-rule charters, 
and the district might exercise only 
such powers as have been expressly 
delegated to it by the Legislature, or 
which exist by clear and unquestioned 
implication. Vernon’s Tex.Civ.St.1936, 
arts. 7881-7959a.—Tri-City Fresh Wa- 
ter Supply Dist. No. 2 of Harris Coun- 
ty vy. Mann, 142 S.W.2d 945. 

The powers of water districts are 
measured by the terms of the statutes 
authorizing their creation, and they can 
exercise no authority that has not been 
clearly granted by the Legislature.— 
Tri-City Fresh Water Supply Dist. No. 
2 of Harris County v. Mann, 142 S.w. 
2d 9465. 

Since a water district had no power 
to construct equipment for fire protec- 
tion or to construct a sewerage system, 
it had no right to levy taxes against 
the inhabitants of the district to raise 
money therefor. Vernon’s Tex.Ciy.St. 
1936, arts. 7881-7959a.—Tri-City Fresh 
Water Supply Dist. No. 2 of Harris 
County v. Mann, 142 §.W.2d 9465. 

§ 644 

Cal. A municipal water district does 
not have authority to maintain pipes 
on highway in a position which does 
not afford security to life or property. 
Gen.Laws 1937, Act 5194, § 1, Act 
5198, Act 5248, § 19.—State vy. Marin 
Municipal Water Dist., 111 P.2d 651. 

Statute authorizing state Department 


of Public Works to require any “per- 
‘son’ who maintains pipe line, etc. in © 
state highway to relocate line at own- 
er’s expense, when necessary to insure 
safety of traveling public, or to per- 
mit improvement of highway, is ap- 
plicable to municipal water district 
organized under statute conferring on 
district right to maintain pipe line 
along highways only in such manner 
ag to afford security for life and prop- 
erty. Gen.Laws 1987, Act 5194, § 1, 
Act 5193, Act 5248, § 19; St.1937, p. 
2560, § 680.—State v. Marin Municipal 
Water Dist., 111 P.2d 651. 


§ 647 

Ky. Under statute providing for the 
establishment of districts for the pur- 
pose of providing water supply for 
residents of county, a water district 
had power to issue bonds secured by 
pledge of operating revenue as well as 
by special assessment liens on prop- 
erty within the district. Ky.St. §§ 
938g-1 to 938g-27.—Olson v. Preston 
St. Road Water Dist. No. 1, 149 S.W. 
2d 766, 286 Ky. 66. 

public sale of bonds issued by 
duly organized water district would 
not be rendered invalid by fact that a 
price less than par and accrued inter- 
est was accepted by commissioners as 
the best price obtainable therefor and 
adequate under the circumstances. Ky. 
St. §§ 938g-1 to 938g-27.—Olson vy. 
Preston St. Road Water Dist. No, 1, 
149 S.W.2d_ 766, 286 Ky. 66. ~ 

A water district had power to issue 
bonds which were negotiable, although 
such bonds would have lacked quality 
of negotiability had they been secured 
by a pledge of special assessment liens 
only. Ky.St. §§ 938g-1 to 938g-27.— 
Olson v. Preston St. Road Water Dist. 
No. 1, 149 S.W.2d 766, 286 Ky. 66. 

Any doubt as to the power of a wa- 
ter district to issue negotiable bonds 
should be resolved in favor of the ex- 
istence of the power, Ky.St. §§ 938¢-1 
to 938g-27.—Olson y. Preston St. Road 
Water Dist. No. 1, 149 S.W.2d 766, 286 
Ky. 66. 

Tex. Water district had no authori- 
ty. to issue bonds and levy taxes to 
raise money either to purchase and in- 
stall equipment for fire protection, or to 
construct, equip, and operate a sewer- 
age system. Vernon’s Tex.Civ.St.1936, 
arts. 7881-7959a.—Tri-City Fresh Wa- 
ter Supply Dist. No. 2 of Harris Coun- 
ty _v. Mann, 142 S.W.2d 945. 

What is applicable to municipal cor- 
porations with respect to their powers 
is usually applicable to districts, such 
as a water district, but with some limi- 
tations, since water districts do not 
possess broad police powers to do 
those things which are necessary to 
promote the public health and general 
welfare, which are ordinarily expressly 
delegated by statute to ‘cities and 
Bee a ee Frese. Water Supply 

ist. No. (0) arris County v. Man 
142 S.W.2d 945. a ase 


§ 648 

Colo. Where the method and manner, 
fis DRoNi Ged soe by statute, of the levy 
and collection of ad valorem taxes 
against real property authorized to be 
levied by water and sanitation district 
was in precise accord with the method 
and manner followed in the case of 
general taxes, the tax authorized was 
intended to be a ‘general tax” and 
as such must conform with the uni- 
formity and exemption clauses of the 
constitution. ’35 C.S.A.Supp. ¢. 173A, 
§§ 7, 14 et seq., Const. art. 10, §§ 3, 6, 
15.—Gordon v. Wheatridge Water Dist., 
109 P.2d 899. 

The statute providing for creation 
and organization of water and sanita- 
tion districts was void insofar as such 
act authorized the district to levy an 
ad valorem tax on real estate solely, 
thereby exempting personalty and vio- 
lating the uniformity and exemption 
clauses of the constitution. ’35 C.S.A. 
Supp. c. 173A, § 14; Const. art. 10, §§ 
8, 6, 15.—Gordon vy. Wheatridge Water 
Dist., 109 P.2d 899. 

Where water and sanitation district 
was expressly authorized to levy ad 
valorem taxes on all taxable real es- 
tate in the district, succeeding provi- 


( 


e for 
ar ~referrabl 


limited tax on realty and 
thorize levy of general taxes on both 
real and personal property so as to 
meet constitutional requirements of uni- 
formity and exemption. ’35 C.S.A.Supp. 
e@. 178A, §§ 14, 16, 19; “Const. art. 10, 
§§ 3, 6, 15.—Gordon v. Wheatridge Wa- 
ter Dist., 109 P.2d 899. 

The power conferred upon a water 
and sanitation district to issue bonds 
did not carry with it the power to levy 
general taxes on both realty and per- 
sonalty where the act creating the dis- 
trict purported to prescribe a com- 
plete method for the payment of the 
bonds in its provisions for the method 


- and manner of levy of tax on real es- 


tate only, ’35 C.S.A.Supp. ¢. 173A, §§ 
18, 15, 23—Gordon v. Wheatridge Wa- 
ter Dist., 109 P.2d 899. : 

The power of a water and sanitation 
district to levy general taxes may no 
be presumed from the power to issue 
bonds conferred by statute upon the 
district where a limitation is contained 
in the statute itself, which dispels the 
inference of such general grant of pow- 
er. 735 C.S.A.Supp. c. 173A §§ 13, 23.— 
Gordon v. Wheatridge Water Dist., 109 
P.2d 899. 

Mo. Wire transmission lines of pub- 
lie utility corporation engaged in pro- 
ducing and selling and distributing 
electric energy to public were not sub- 
ject to assessment and levy of taxes for 
use of water district in which lines 
were located. Mo.St.Ann. §§ 4962a et 
seq., 9854(5, 6), 10011-10051, 10066, pp. 
2273, 7931, 8030-8051, 8057.—State ex 
rel. Halferty v. Kansas City Power & 
Light Co., 145 S.W.2d 116. 

Tenn. The Utility Act providing for 
creation of public corporations styled 
“Districts”, with power of perpetual 
succession, for purpose of operating 
water, sewer, or fire protection sys- 
tems, is constitutional, and hence a 
suburban water utility district organ- 
ized under the Act was exempt from 
state and county taxation. Pub.Acts 
1937, c. 248, §§ 3-5, 15, 16.—First 
Suburban Water Utility Dist. v. Me- 
Caniess, 146 S.W.2d 948. 

§ 650 f 

N.Y.Sup. Under Town Law provision 
abolishing separate board of commis- 
sioners of water district and vesting 
power in town board directed to an- 
nually prepare budget for maintenance 
of such district from taxable property 
within the district, it was not intended 
that the towns within which water 
districts are located should assume, as 
town obligations, the liabilities of the 
district, but it was only intended that 
the town board should perform the 
functions of the boards and commis- 
sions which were abolished, since a 
water district may or may not be co- 
extensive in territory with the town. 
Town Law, 61.—Grishaber v. Town 
of Callicoon, 27 N.Y.S.2d 522, 176 
Mise. 323. A 

A Town Law provision preserving 
existing water district does not impose 
obligation upon town, as a unit of 
government, to assume indebtedness on 
any water district. Town Law, $§ 
61, 203.—Grishaber v. Town of Calli- 
coon, 27 N.Y.S.2d 522, 176 Misc. 323. 


The obligations of a water district 
created by contract entered into by the 
board of water commissioners. prior 
to statute abolishing the board, and 
vesting functions of the board in town 
board, did not become obligations of 
the town but remained obligations of 
the district, and the town board was 
not required to pay the obligations 
from town funds or to assume them 
as town liabilities, but was only re- 
quired to levy the charges against the 
districts in accordance with the statu- 
tory plan of procedure. Town Law, §§ 
61, 203.—Grishaber v. Town of Calli- 
coon, 27 N.Y.S.2d 522, 176 Misc. 323. 

Where board of water commissioners 
of water district was abolished by 
Town Law provision and its functions 
vested in town board after contract 
for construction of water system was 


oat 
creating 
e to the 
did not au-- 


§ 663. —~ 

Mo. Under franchise agreement 
granting electric and water company 
20-year franchise and giving town op- 
tion of buying plant from company, 
and providing that if, at expiration 
of franchise, town had not purchased 
property then franchise should be re- 
newed, failure of town to exercise its 
purchase option prior to end of initial 
term of 20 years automatically renewed 
franchise—Kansas City Power & Light 
Co. vy. Town of Carrollton, 142 S.W.2d 


849. 
§ 668 

Cal. Until a point of unreconcilable 
conflict between easement of city for in- 
stalling and maintaining water mains 
and connections thereto and easement 
of a water company was reached, such 
a, concurrent use of the easements for 
similar purposes should be governed by 
principles permitting an equitable ad- 
justment of the conflicting interests, 
since the respective rights of the two 
parties were not absolute, but were re- 
quired to be construed to permit a due 
and reasonable enjoyment of both in- 
terests so long as that was possible.— 
City of Pasadena v. California-Michigan 
Land & Water beta P.2d 983. 


Colo. As respects the right of stor- 
age by one reservoir as against another, 
under the Arid Region Doctrine of ap- 
propriation, the rule of “priority” goy- 
erns, so that the reservoir having the 
prior right is entitled to be filled first 
from the flow of the stream to the full 
extent of the capacity of the appropria- 
tion made therefor.—Del Norte Irr. 
Dist. v. Santa Maria Reservoir Co., 113 
P.2d 676. 


An “off-channel reservoir’, that is 
one in which the water is carried by 
artificial means from source of supply 
to the place of storage, is in no dif- 
ferent position legally under the rule 
of priority as respects its right of 
storage as against another reservoir, 
than a reservoir located on the chan- 
nel with an inflow directly from the 
stream.—Del Norte Irr. Dist. v. Santa 
Maria Reservoir Co., 113 P.2d 676. 


App.D.C. Although the doctrine of 
prior appropriation fixes’ priorities 
among individual appropriators in the 
use of water according to maxim, qui 
prior in tempore, prior in jure est, it 
confers no right to waste water upon 
prior appropriator whose right is qual- 
ified by limitation, made in favor, of 
subsequent appropriators and widest 
possible use of water on arid lands, 
that all of water he uses must be 
beneficially applied and with reason- 
able economy in view of conditions un- 
der which application must be made, 
43 U.S.C.A. § 3871 et seq.—Burley Irr. 
Dist. v. Ickes, 116 F.2d 529, 


Mont. A subsequent appropriator 
attempting to justity his diversion has 
burden ot proving that it does not 
injure prior appropriators.—Irion vy. 
Hyde, 105 P.2d 666. 

The only possible proof that diver- 
sion by upper appropriators from 
ereek did not interfere with prior 
rights of lower appropriators would be 
evidence that in spite of upper appro- 
priators’ diversion there was actually 
available at lower appropriators’ point 
of diversion all the water for which 
lower appropriators then had a benefi- 
cial use up to the limit of their ap- 
propriation, or that, if insufficient wa- 
ter was available there, upper appro- 
priators’ storage or diversion 6f water 
did not contribute to such result.— 
Irion v. Hyde, 105 P.2d 666. 

The test whether upper appropria- 
tors’ impounding or diverting water 
would interfere with prior rights of 
lower appropriators was whether un- 
der all the conditions, and not merely 
with reference to the volume at upper 
appropriators’ dam, such diversion 


/ would reduce or limi 
+S entitled.—Irion v. Hyde, 


if ; Pe 


t lower a] 
tors’ receipt of water to whic’ 


Tex.Civ.App. Where a municipalit 
furnishes water and consumer pay 
therefor, without written agreemen 
for a period of years, a contract, ii 
posing on pepe pe obligation o 
continuing service, is i lied.—City 
Dallas v. Brown, 150 S.W.2d 129, « 
ror dismissed. 


ice to wife after ntisba 
ditional on her signing new appl 
tion therefor.—City of Dallas v. B 

150 S.W.2d 129, error dismissed 


Y 


ty ¢ : 


under contract to furnish water t 
city, and to impose a rate for 
service by the enlarged system 
cient to pay the certificates issued 
finance the purchase as such certifice 
matured. Sp.Acts 1931, c¢, 15505. 
State v. City of St. Petersburg, © 
So. 837. pass, * 

796 oy 


§ 

Ohio. A municipality opera 
waterworks has power to supply wa 
gratis to public, religious, education: 
or charitable institutions. Gen.Code, 
3982-1; Const, art, 18, §§ 4, 5—Sta 
ex rel. Mt. Sinai Hospital of Cleve 
Veaoear 30 N.H.2d 802, 137 O 


~ 3.7 yl Peed 
See Gloucester Tp. v. Ottawa [1941] 1 
Dom.L.R. 483. y : ae 7 a 
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§ 804 obey 

N.H. In proceeding, to fix wai 
rates, finding that nature of the ent 
prise and other factors peculiar to th 


by investment costs with due adjust 
ment for price changes in costs, 

not inadequate as not making allo 
ance for depreciation, though depreci 
tion reserve was treated as am ass 
of the utility. 
ter Works Co., 
rehearing 18 A.2d 765. ite 


As affecting fixing of rate for water 
company, depreciation reserve is ap 
“asset” of the utility and does not be 
long to the customers, and if, by 

use in maintenance, it adds to actua 
value, the addition enures to benefit of — 
the owners of the utility—State v._ 
Hamnton Water Works Co., 19 A.2d 
435, denying rehearing 18 A.2d 76! eda a 

N.H. A water company’s claim eae 
value for rate-making purposes for — 
the intangible element of good will or j 
standing as a going concern in addi- 
tion to property value would be dis- 
allowed:—State v. Hampton Water | 
Works Co., 18 A.2d 765, rehearing de- 
nied 19 A.2d 435. ee ae 

Going concern value, separate from 
and in addition to plant value, was not 
entitled to adoption in any measure in , 
determining water company rates, 
where going concern value was a con- 
jectural estimate and was arbitrary in 
character.—State v. Hampton Water 
Works Co., 18 A.2d 765, rehearing de- 
nied 19 A.2d 435. 

In determining water company’s © 
rates, company’s actual depreciation 
reserve, found by the Publie Serviee 
Commission to be adequate and proper, 
should be applied in proportion to re- 
production costs.—State v. Hampton 
Water Works Co., 18 A.2d 765, rehear- 
ing denied 19 A.2d°435, 


© § 804) 


Where Public Service Commission 
would be required to recalculate rates 
2 charged by water company, commission 
should consider company’s last annual 
ee 


report of receipts and expenses.—State 
Re Mumpion Water Works Co., 18 A.2d 
765, rehearing denied 19 A.2d 435. 


§ 805 

+ +N.H. A reduction in rate of interest 
paid for money borrowed by water 
company should be reflected in lower 
 yrates.—State v. Hampton Water Works 
A.2d 765, rehearing denied 
435. 


oy 


MOO. 18 
eae t9 ALS 
BE: § 807 : 
__N.H. The expense of Public Service 
- Commission in water company rate case 
should be charged to the company’s op- 
erating expenses and amortized over 
such period as the commission should 
fix. Laws 1931, c.-127, § 1.—State v. 
Hampton Water Works Co., 18 A.2d 
765, rehearing denied 19 A.2d 435. 


In _ proceeding involving’ water com- 
--pany’s rates, company’s rate case ex- 
- penses should. be amortized over a 
five-year period, in absence of evidence 
that another investigation would be 
had in five years, notwithstanding diffi- 
culty in determining reasonable eats 

ub. 


Hf 


ublie utility law. ; 
dil), 196.20(2).—City of Milwau- 
City of West Allis, 294 N.W. 


jee § 8c° 

Pa.Com.Pl. A water company filed 
a bill in equity to restrain the Public 
Utility Commission from enforcing an 
interim order imposing temporary 
rates, and averred, inter alia, that the 
temporary rate order was confiscatory, 
arbitrary, unreasonable, and discrim- 
- inatory and was made without proce- 
dural due process. After the Commis- 
sion had filed an answer to the Bill of 
Complaint, raising preliminary objec- 
tions, it petitioned to amend its answer 
go as to include a copy of the record 
of a proceeding in a Federal Court by 
the company to enjoin the Commission 
_ from enforcing the temporary rate or- 
Ay der, which case was dismissed, upon 
a holding that the provisions of Sec- 
tion 310(e) of the Public Utility Law, 
66 P.S. § 1150(e), allowing recoupment 
tendered the temporary rate order val- 
id even though confiscatory and made 
without procedural due process. 
Thereafter, the company proposed an 
amendment to its bill of complaint in 
i this case, in order to aver that on 
Cs August 30, 1940, it had sold to a Mu- 
2 nicipal Authority all of its fixed physi- 
: cal property used in rendering service 
to the public, for $4,300,000 cash 
which established its fair market value, 
and that since that date it has not been 
rendering service to the public, ‘and is, 
_ therefore, unable to recoup any loss 
ra which it might suffer by reason of a 
ae confiscatory rate order, Held, that the 
* 


amendments to the plaintiff's bill and 
the defendant’s answer must be al- 
lowed; that defendant’s answer raising 
preliminary objections must be over- 
ruled; and that a temporary injunction 
must be granted.—Beaver Valley Water 
Co. v. Driscoll, 51 Dauph. 105. 

The amendment to the defendant’s 
answer is nothing more than a proffer 
of the complete record of the case 
which should be examined to deter- 
mine whether the decree of the Federal 
Court is res adjudicata. The circum- 
stances relied upon to sustain the plea 
of res adjudicata appear from the al- 
legations of the bill itself.—Beaver Val- 
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ley Water Co. y. Driscoll, 51 Dauph. 


105. : alces 
The amendment to the bill of com- 


plaint is relevant to show the facts al- 


leged in paragraphs 39 and 41 that 
on August 30, 1940, the plaintiff sold 
and conveyed its physical property to 
the Municipal Authority and _ there- 
upon ceased rendering service to the 
public.—Beaver Valley Water Co. v. 
Driscoll, 51 Dauph. 105. 

The allegations of the bill of com- 
plaint, as amended, that -the tempo- 
rary rate order of Public Utility Com- 
mission is confiscatory, arbitrary, un- 
reasonable and discriminatory, must be 
taken as true in passing upon the de- 
fendant’s answer raising preliminary 
objections—Beaver Valley Water Co. 
v. Driscoll, 51 Dauph. 105. 


Under the facts as now presented in 
the amended bill of complaint, the pro- 
visions of Section 810(e), 66 P.S. § 
1150(e), providing for recoupment to 
the company become an empty prom- 
ise. If the Commission proceeds to a 
determination of final rates, such rates 
eannot apply prospectively, and the 
only means of recoupment to the plain- 
tiff provided in the Public Utility Law 
could not come inte operation.—Beaver 
yee: Water Co. v. Driscoll, 51 Dauph, 
105. 

There is nothing in the Public Utility 
Law, 66 P.S. § 1101 et seq., which pre- 
vents a company from Sisposing of its 
property during the pendency of an 
inquiry into the fairness of its rates. 
—Beaver Valley Water Co. v. Driscoll, 
51 Dauph. 105. 

Since a Municipal Authority is not 
amenable to the Publie Utility Law, 
66 P.S. § 1101 et seq., the inquiry 
originally instituted by the Commis- 
sion into the rates of the plaintiff com- 
pany is therefore necessarily restricted 
to the rates charged between March 
15, 1988 and September 1, 1940.— 
Beaver Valley Water Co. y. Driscoll, 
51 Dauph. 105. 

§ 810 


N.H. On water company’s appeal 
from rate order of Public Service Com- 
mission, Supreme Court would fully 
exercise its revisory powers and would 
not recommit to commission for further 
proceedings in nature of general new 
trial, where company lacked confidence 
in commission’s fairness and commis- 


sion was aware of such fact. Pub. 
Laws 1926, ¢. 239, § 18—State v; 
Hampton Water Works Co., 18 A.2d 


765, rehearing denied 19 A.2d 435. 


In proceeding involving water com- 
pany rates, evidence held to show that 
present value, as the base rate, was 
$560,000.—State v. Hampton Water 
Works Co., 18 A.2d 765, rehearing de- 
nied 19 A.2d 435. 

See_Oak Bay vy. Victoria [1941] 3 
Dom.L.R. 680. 

§ 813 


_ Wis. A city cannot recover anything 
in excess of contract rates, paid by 
another city, for service rendered in 
furnishing water to such city between 
date of termination of contract and 
date on which city furnishing water 
filed higher rate with Public Service 
Commission. §t.1933, §§ 196.19(1), 
196.20(2), 196.22.—City of Milwaukee y, 
City of West Allis, 294 N.W. 625. 


§ 816 
C.C.A.Ill. An Illinois city had no 
legal right to accept wage assignments 
in payment of water bills.—Getz vy. 
City of Harvey, 118 F.2d 817. 


Wis. A city, agreeing to pay another 
city for service rendered in furnishing 
water to promisor at rate to be fixed 
by Public Service Commission, which 
fixed rate higher than that at which 
payments were made, must pay amount 
of deficiency, with interest at legal 
rate, in_absence of agreement on rate 
of interest. St.1933;  §§' 196/19(1); 
196.20(2).—City of Milwaukee y. City 
of West Allis, 294 N.W. 625. 

8 817 

Pa.Com.Pl. There is no personal lia- 
bility on the part of a landlord for 
water rents on premises occupied by his 
ponte aaay, vy. Ciccarone, 57 Montg. 


an ae ; tae 
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Ill. Generally, public utility furnish-— 
ing water, gas or electricity to public 
may adopt and enforce as a reasonable 
regulation that such service to customer 
may be shut off from one who has de-. 
faulted in payment therefor.—Barry V._ 
Commonwealth Edison Co., 29 N.H.2d_ 
1014, 374 Ill. 473, reversing 24 N.H.2d0 
220, 302 Ill.App. 558. , 

Where there is bona fide dispute 
either as to customer’s liability for wa- 
ter, gas or electricity, or as to correct- 
ness of bill rendered by public utility, 
right to discontinue service cannot be 
exercised by utility so as to coerce 
customer into paying the bill—Barry 
v. Commonwealth Edison Co., 29 N.E. 
2d 1014, 374 Ill. 478, reversing 24 N. 
H.2d 220, 302 Ill.App. 558. 

Tex.Civ.App. As husband, contract- 
ing with city for water service at 
spouses’ home, presumably acted as 
community agent in securing a ‘“‘neces- 
sity’ for marital partnership, water 
bills were presumably paid out of 
joint fund, and “privity”? denotes mu- 
tual or successive relationship to same 
rights of property, wife was entitled to 
share benefits, as well as burdens, of 
such contract, and hence could main- 
tain suit to recover damages from city 
for unwarranted discontinuance of serv- 
ice after husband’s death as against 
contention that no privity of contract 
existed between wife and city, Rev. 
St.1925, arts. 4620, 4621.—City of 
Dallas v. Brown, 150 S.W.2d 129, er- 
ror dismissed. 

A city, acquiescing in wife’s pay- 
ment of water bills with money and 
checks after death of husband, who 
originally contracted for water serv- 
ice, is “estopped” to claim that wife 
had no. beneficial interest in. prior 
agreement as defense in her action to 
recover damages for unwarranted. dis- 
continuance of such _ service.—City of 
Dallas v. Brown, 150 S.W.2d 129, error. 
dismissed. 

In action against city to recover 
damages for unwarranted discontinu- 
ance of water service at  plaintiff’s 
home, court erred in not submitting to 
jury issues whether it was possible for 
plaintiff to reduce her dameges and 
whether she attempted and did every- 
thing possible to reduce damages, as 
cause of action accrued immediately on 
city’s severance of water connection, 
and jury question was presented as to 
whether plaintiff should not have ten- 
dered sooner excess charge demanded, 
thereby limiting recovery to overcharge 
plus. provable damages until water 
could again have been supplied.—City 
of Dallas v. Brown, 150 S.W.2d 129, 
error dismissed. ; \ 


§ 836 

Pa.Com.Pl. On a petition to have a 
lien for water rent stricken off, the tes- 
timony indicated, inter alia: that a 
lease, made in 1931, between the de- 
fendant property owners and a tenant 
provided that the latter was to pay 
the water rent; that as a courtesy, the 
municipality’s water department sent 
the bills to the tenant, although they 
were made out in the name of the own- 
ers; that the bills were paid by the 
tenant until October, 1935; that on Oc- 
tober 22, 1935, the water department 
shut off the water pursuant to an or- 
dinance providing that the water could 
be turned off if the water rent was 
not paid within sixty days; that there- 
after, the water having been turned on, 
a bill 'was presented on January 1, 
1936 for $19.20; that the tenancy ex- 
pired on January 31, 1936; and that 
the tenant went into bankruptcy. 
Held, that the city is entitled to the 
lien, under the provisions of the Act of 
1923, P.L. 207 as amended, 53 P.S. § 
2021 et seg.—City of Harrisburg vy. 
Morrett, 49 Dauph. 156. 

Under the provisions of the Act of 
1923, P.L. 207, as amended, 53 P.S. § 
2021 et seq., the city is authorized to 
file the lien against the property and 
not against any tenant or person who 
may be in possession thereof and who 
happens to be benefited by the service 
rendered.—City of Harrisburg v. Mor- 
rett, 49 Dauph. 156. 


rents from | 


2 
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icipality, a 


to and receives water 
tenant, : 
from asserting its claim against the 
property.—-City of Harrisburg v. Mor- 
rett, 49 Dauph, 156. _ 
. § 839 
Cal. In suit by motorcyclist to re- 
eover from water company for injuries 
sustained when motorcycle struck hole 
in highway, on theory that highway 
Was caused to sink by water escaping 
from company’s broken pipe into filled 
ground, verdict of jury for motorcyclist 


. was sustained by the evidence.—Juchert 


v. California Water Service Co., 106 
P.2d 886, prior opinion 97 P.2d 259. 
A water company which was alleged 


_to have been guilty of negligence in 


% as 
ean’ 
,en 


permitting water to escape from broken 
pipe into filled ground, so as to cause 
a hole in highway, was not relieved 
from liability to motorcyclist for in- 
juries sustained when motorcycle struck 
hole in road. on ground that city was 
under a duty to repair the hole, and, 
but that for lack of repair, injuries 
would not have been sustained, since, 
where the neglect of a defendant proxi- 
mately causes an injury, such defend- 
ant is liable therefor despite the ex- 
istence of another and concurring 
cause.—Juchert v. California Water 
Service Co., 106 P.2d 886, prior opin- 
ion 97 P.2d 259. 


A water company. which was a pri- 
vate and not a public corporation, was 
not relieved from liability for injuries 
allegedly resulting because of com- 
pany’s alleged negligence, on ground 
that it did not have notice of defect 
in its pipe and a reasonable oppor- 
tunity to repair it, since a private cor- 
poration is liable for damages caused 
by the defective and dangerous condi- 
tion of its property.—Juchert v. Cali- 
fornia Water Service Co., 106 P.2d 886, 
prior opinion 97 P.2d 259. 

In suit by motorcyclist to recover 
from water company for injuries sus- 
tained when motorcycle struck hole in 


road, on theory that road was caused 


to sink by water escaping from com- 
pany’s broken pipe into filled ground, 
doctrine of “res ipsa loquitur’ was 
properly applied.—Juchert v. California 
Water Service Co., 106 P.2d 886, prior 
opinion 97 P.2d 259. 

N.¥.App.Div. A town was not an in- 
surer of its water system and was li- 
able only for negligence in original con- 


struction or subsequent maintenance.—-° 


Biancaniello v. Town of Colonie, 24 N. 
Y.S.2d 888, 261 App.Div. 161. 


N.Y.App.Div. A town which control- 
led and was responsible for mainte- 
nance of water mains was not liable for 
damages resulting from accumulation of 
water in cellar of a house, where evi- 
dence disclosed that town upon receiv- 
ing notice of alleged leak applied cus- 
tomary tests which failed to show any 
evidenee of a leak, and that leak was 
not discovered until excavations were 
made by house owner’s son about 40 
feet away from hydrant where leak 
was thought to be.—Biancaniello vy. 
Town of Colonie, 24 N.Y.S.2d 8838, 261 
App.Div. 161. 

N.Y.Sup. City owning and operating 
water supply system was under the 
same burdens and_ responsibilities as 
an individual in doing so and was 
under legal obligation to use reasona- 
ble care in effecting safe and proper 
maintenance.—Central Park Plaza Cor- 
poration vy, City of New York, 26 N.Y. 
8.2d 241. 

Pa.Super. Where water company 
made excavation in sidewalk and filled 
excavation with loose dirt which soon 
settled making large hole, in action 
against water company and borough 
for injuries sustained by pedestrian 
who stepped into hole and fell, under 
evidence that accident occurred -in 
broad daylight, that defect was plain- 
ly visible, and that there were no oth- 
er surrounding circumstances to handi- 
cap pedestrian’s vision or distract pe- 
Cestrian’s attention, pedestrian was 
properly held guilty of contributory 
negligence as a matter of law.—D’An- 


to the owner, 


oes not estop it: 


nzio v. Philadelphi 

18 A.2d 86, 143 P: p . 
Whether water company is neg- 
ligent in leaving excavation unguard- 
ed in public highway is dependent on 
eircumstances existing at time of ac- 
cident.—_Sullivan v. Wakefield Water 
ConuipeA.2du23s ge i 

The alleged negligence of water com- 
pany in leaving excavation next to side- 
walk unguarded and unbarricaded did 
not make company liable for injuries 
sustained by 3% year old child who fell 
into excavation while riding on side- 
walk on tricycle, in absence of show- 
ing that such negligence was proximate 
contributing cause of child’s fall.—Sul- 
eee vy. Wakefield Water Co., 15 A.2d 


§ 842 
Ga.App. A municipality is not an in- 
surer of its water or sewer system any 
more than of its streets, and is required 
only to use reasonable care in estab- 
lishing and maintaining such system.— 
at of Tallapoosa yv. Goebel, 10 S.H.2d 


§ 845 

Ga.App. 
damages from flooding of basement of 
building occupied by plaintiff when 
leak developed in cutoff pipe leading 
from city water main. a petition show- 
ing jurisdiction of trial court, that city 
was under duty to plaintiff, facts from 
which duty arose, that there was a 
breach of duty, and that plaintiff was 
damaged by the breach, set out a cause 
of action and was good as against gen- 
eral demurrer. Laws 1896, p. 253, § 19. 
ra a Tallapoosa v. Goebel, 10 8.E. 


In action against city for damages 
from flooding of basement of building 
occupied by plaintiff when leak devel- 
oped in cutoff pipe leading from city 
water main, where act of negligence 
alleged in one paragraph of petition 
was a nonfeasance and act of negli- 
gence alleged in another paragraph was 
a misfeasance, petition was not subject 
to special demurrer on grounds of in- 
definiteness and uncertainty, where 
there was a subsequent allegation that 
damage to plaintiff's property was di- 
rect and proximate result of defendant’s 
negligence as alleged, which subsequent 
allegation was a general allegation of 
negligence. Laws 1896, p. 253, § 19.— 
oh of Tallapoosa v. Goebel, 10 S.B.2d 


Where notice to city respecting plain- 
tiff’s claim for damages from flooding 
of basement of building occupied by 
plaintiff when leak developed in cutoff 
pipe leading from city water main de- 
scribed plaintiff's general grievance, as 
set out in petition, against city and in 
a general way apprised city of time, 
place, and extent of alleged injury, no- 
tice was sufficient, and there was no fa- 
tal variance between notice and _ peti- 
tion... Laws 1896, p, 253, § 19; Code 
1933, § 69-308.—City of Tallapoosa y. 
Goebel, 10 S.B.2d 201. 

§ 846 

N.Y.Sup. The doctrine of “res ipsa 
loquitur’” as applied to damages from 
a broken water main does not hold a 
city to a greater measure of liability 
than reasonable care and vigilance.— 
George Foltis, Ine. v. City of New York, 
21 N.Y.S.2d 800, 174 Misc. 967. 

The doctrine of ‘res ipsa loquitur” 
will not permit a property owner to re- 
cover from city the damages caused by 
water from a broken water main unless 
he has sustained the burden of proy- 
ing negligence by a fair preponderance 
of the credible evidence.—George Foltis, 
Inc., v. City of New York, 21 N.Y.S.2d 
800, 174 Misc. 967. 

City was liable under the “res ipsa 
loquitur”’ doctrine for damages to prop- 
erty caused by water from broken wa- 
ter main which was made of cast iron 
and had been laid four feet under- 
ground, in absence of evidence by city 
explaining cause of break, notwith- 
standing evidence that city tested pipes 
before laying them, since inference of 
negligence was not thereby rebutted.— 
George Foltis, Inc., v. City of New 
York, 21 N.Y.S.2d 800, 174 Misc. 967. 

N.Y.Sup. In actions for damage to 


* 


In action against city for. 


was negligent in failing to pr 
proper, adequate and rigid sup 
water main under which subway 
constructed, and in allowing o 
of length of pipe to rest upon top | 
a concrete cable duct manhole and t 


847 > 50% = ee 
Ga.App. In action against city 1 
damages from flooding of basement 
building occupied by plaintiff wh 
leak developed in cutoft pipe leadi: 
2 WwW 


from city water main, evidenc 
sufficient for jury and authorize 
ing that city had failed to exer 
dinary care with respect to p 
property, and justified judgme 
plaintiff. Laws 1896, p. 253, § 
Pa of Tallapoosa v. Goebel, 10 


Hu 


- § 850 ; 
Neb. Rights of irrigation 
braska haye their foundati a 
source in statutory enactments : 
constitutional provisions, and exist on 
as thus created and defined, and 
rights are necessarily limited in ~ 
scope by language of their creatio 
Laws 1889, c. 68, art. La 
1895, ¢. 69, §§ 42, 43; Laws ] 
£90, tits 7h arts Givi, sees 
Const. art. 15, §§ 4-6.—Draina 
No. 1 of Lincoln County v. Su 
Irr, Dist., 298 N-W. 131. Boe 
§ 859 nt 
C.C.A.Ariz. Under decree apport: 
ing rights in waters of river ahd | 
reservoir created by United States go 
ernment dam, providing for annu 
portionment to upper users 0 
amount from the “natural flow’ of 
river equal to that ‘‘stored’” in the 
ervoir, the amount “stored” was n 
the entire amount of water flowing in- — 
to the reservoir, notwithstanding toe 


stored therein. Act June 7, 1924, 4 
Stat. 475.—Gila Valley Irr. Dist. 
S.,, 118 F.2d: 507. £ 
In decree apportioning rights in 
ter of river and in reservoir createt 
United States government dam, prov 
sion that use by upper owners m 
disregard priority rights of Unit 
States below the dam merely mean 
that, to the extent that upper ° 
were using the equivalent of wa ro 
already impounded and thus ayailabl 
for use of the United States below 
the dam, such storage should be r 
lied upon by the United States 
satisfy its priority rights to diver 
water from the natural flow before ais y, 
version by uprer owners, and did 
not entirely subordinate government’s 
rights to rights of upper owners, Act | 
June 7, 1924, 43 Stat. 475.—Gila 
ley Inr. Dist. v.cU.4S:,, 128 chad 
In deeree apportioning rights i 
ter of river and in reservoir crea 
by United States government. 
recital recognizing desirability of m: 
ing it practicable for upper owners t 
carry on irrigation to the extent 
which the lands involved had thereto 
fore been irrigated was a mere pream 
ble to the actual detailed specification 
and description of their rights, and did | 
not mean that upper owners should 
be entitled to use river waters as they 
had been accustomed to use them with- 
out regard to rights of all others. Act 


downstream from government irriga- 
tion project, providing that government 
was to receive credit from the local 
district for return flow, drainage water, 
and waste water from the government 
project which turned up in the ditches 
of the local district to the extent that 
such water could be used by the local 
district, held, that such return flow, 
drainage water, and waste water in- 
cluded percolating and seepage waters, 


§ 859 


in view of the parties’ understanding 
that such credit was necessary to the 
successful operation of the government 
project and also in view of a contem- 
poraneous construction of the contract 
by the parties.—U. S. v. Warmsprings 
Irr. Dist., 38 F.Supp. 239. 4 
“Drainage” as used in contract in- 
volying water rights can be the result 
of a subsurface flow, and the word 
may express the concept’ of water which 
has escaped from a reservoir by perco- 
lation and is drawn off when it appears 


mare 


+ United States. O.C.L.A. 6 
Pie Upc S. Warmsprings Irr. Dist., 38 
F.Supp. 239. 
A contract between United States and 
local irrigation district downstream 
from government irrigation project, 
providing that government should re- 
ceive credit for “return flow” in lieu of 
stored water to which local district 
would otherwise be entitled, was based 
on sufficient “consideration,” where not 
all the water for which the govern- 
‘ment received credit was of public char- 
acter, and district could promise to re- 
turn more water than it received from 
surface runoff, within the limits of 
_ beneficial use and the terms of appro- 
- priation. O.C.L.A. § 116-401; 43 U.S. 
CA. § 412.—U. S. v. Warmsprings Irr. 
 Dist., 38 F.Supp. 239. 
_ ~~ Where construction of reservoir as 
part of United States government proj- 
ect was contemplated before execution 
of contract with local irrigation dis- 
trict, and specific provision was made 
_ for construction thereof, and all the 
' works were administered as a _ unit, 
such reservoir was an integral part of 
the government project in construing 
such contract, though it was eliminated 
from the plans before contract. was 
signed but subsequently was construct- 
 ed.—v. S. v. Warmsprings Irr. Dist., 
88H. Supp: 


239; 

_ Recitals in a contract between United 
_ States, county and state for surveys, 
that purpose of surveys was that gov- 
ernment project would receive full cred- 
it for waters becoming divertible un- 
der contract with local, irrigation dis- 
trict, constituted a ‘contemporaneous 
 eonstruction” of the contract with irri- 
_ gation district by the United States and 
the state—U. S. v. Warmsprings Irr. 

Dist., 38 F.Supp. 239. 

_App.D.C. The primary object of stat- 
: ute dealing with reclamation of land by 
federal government is the reclamation 
of arid lands through irrigation, and 
. production of power for pumping in 
connection with irrigation is an impor- 
tant incident to the main object, but 
. disposition of surplus power not re- 
My) quired for pumping or other uses of 
if irrigation for commercial uses is au- 
thorized only as an incidental phase of 
reclamation and not as a primary or in- 
} dependent act in itself, 43 U.S.C.A. § 

371 et seq.—Burley Irr. Dist. vy. Ickes, 
i> 116 F.2d 529. 

The Secretary of Interior had power 
to execute a plan of conservation where- 
by he stopped winter flow of water 
through power plant in irrigation dis- 
trict, ceased producing power in non- 
irrigating season for purpose of con- 
Serving such water for irrigating sea- 
son, contracted with private power com- 
pany to supply commercial demand in 
district, and preserved the profitable 
commercial power business which 
would otherwise have been lost through 
lack of dependable source of power 
during irrigation season. 43 U.S.C.A. § 
371 et seq.—Burley Irr. Dist. v. Ickes, 
116 F.2d 529. 

Where, under contract with Secretary 
of Interior, irrigation district was en- 
titled to a proportion of net profits de- 
rived from operation of reelamation 
project power plant, and secretary, to 
conserve water for irrigation purposes, 
stopped winter flow of water through 
plant, and contracted with private pow- 
er company, in consideration of power 
delivered to such company from another 
government plant, to supply power for 
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the commercial power business which 
otherwise would have been lost by the 
stoppage, secretary’s crediting of part 
of the proceeds of the total commercial 
power business to such other govern- 
ment plant, instead of considering 
such sum ag “net profits’ in which 
district was entitled to share, was not 
an abuse of discretion. 43 U.S.C.A. § 
371 et seq.—Burley Irr. Dist. v. Ickes, 
116 F.2d 529. : 

Where, under contract with Secretary 
of Interior, irrigation district was en- 
titled to proportion of net profits de- 
rived from operation of reclamation 
project power plant, and secretary, to 
conserve water for irrigation, stopped 
winter flow of water through plant, and 
contracted with private power company, 
in consideration of power delivered to 
such company from another government 
plant, to supply the commercial power 
business which otherwise would have 
been lost by the stoppage, that govern- 
ment was allegedly adequately com- 
pensated for power from such other 
plant under contract with the company 
did not preclude secretary from credit- 
ing part of the proceeds of the total 
commercial power business to such oth- 
er government plant, as against conten- 
tion that such sum constituted “net 
profits” in which district was entitled 
to share. 43 U.S.C.A. § 871 et seq.— 
Burley Irr. Dist. v. Ickes, 116 F.2d 529. 


¥ 


§ 860 , 
Where plaintiff, in using 


Mont. : ‘ and 
diverting water from irrigation district 
on land outside of district, acted 


wrongfully and without authority and 
thereby irreparably injured landowners 
within district and deprived them of 
water in which they had a vested right, 
a permanent injunction prohibiting 
plaintiff from using any. water of dis- 
trict upon land other than that owned 
by plaintiff within district was author- 
ized. Rev.Codes 1935, § 7202.—Koch v. 
Colvin, 105 P.2d 334. 


862 

La. Parishes, municipalities, road 
districts, irrigation districts, drainage 
districts, ete, are “political subdivi- 
sions of the state,” created not by the 
constitution but by the Legislature.— 
are v. Coulon, 3 So.2d 241, 197 La, 

Nev. The policy of the state is to 
encourage formation of irrigation dis- 
tricts, so that arid lands may _ be 
brought under cultivation, the welfare 
and comfort of its inhabitants en- 
hanced, and the taxable value of the 
state enlarged._—Magee v. Whitacre, 106 
P.2d. 754. 

Nev. “Irrigation districts” are or- 
ganized primarily to promote the ma- 
terial prosperity of the few owning 
lands within their boundaries, and are 
not organized for the discharge of 
governmental functions in addition to 
or in aid of the usual governmental 
departments or agencies.—State v. Lin- 


coln County Power Dist. No. 1, 111 
P.2d 528. 
Irrigation districts, drainage dis- 


tricts, utilities districts and other sim- 
ilar organizations are not “municipal 
corporations” but are “public agencies” 
exercising governmental functions and 
under theory that their properties are 
in effect properties of the state, they 
are not subject to taxation.—State v. 
Lincoln County Power Dist. No. 1, 111 
P.2d, 528. 


879 

Tex.Com.App. Where petition to an- 
nex lands to water improvement dis- 
trict failed to describe lands by metes 
and bounds as provided by statute, 
the board of directors acquired no ju- 
risdiction to act, and its order attempt- 
ing to annex such lands to district 
was void. Vernon’s Ann,.Ciy.St. art. 
7649.—Zavala-Dimmit Counties Water 
Imp. Dist. No. 1 v. Hays, 153 S.W.2d 
463, affirming 128 S.W.2d 5365. 

Where order of board of directors of 
a water improvement district granting 
a petition to annex lands to district 
was void for failure of petition to de- 
scribe lands by metes and bounds, or- 
der had no effect upon existing rights 
of parties and could be questioned at 
any time directly or collaterally in dis- 


‘ ite ; 
regard of rules or statutes of limita- — 
tion. Vernon’s Ann.Civ.St, art. 7649.— 
Zavala-Dimmit Counties Water Imp. 
Dist. No. 1 v. Hays, 158 S.W.2d 463, 
affirming 128 Beas 535. pt ied 


§ 880 

Tex.Com.App. Suits to validate a 
water improvement district and the se- 
curities issued by such_ district were 
in the nature of “proceedings in rem”, 
and the judgments entered therein 
were binding upon all property with- 
in the district and upon all _ persons 
owning property therein. Vernon’s 
Ann.Civ.St. arts. 7703-7707.—Zavala- 
Dimmit Counties Water Imp. Dist. No. 
1 v. Hays, 153 S.W.2d 463, affirming 
128 S.W.2d 535. 


§ 896 

Wash. Under act providing for liqui- 
dation of irrigation districts, which 
have no bonded indebtedness, obligation 
of liquidating and distributing assets 
rests on directors as trustees of credi- 
tors and of property owners of the 
district, directors are not entitled to 
discharge until any balance of moneys 
shall be divided and refunded to the 
assessment payers, and directors as 
trustees are subject to supervisory con- 
trol of superior court, whose power is 
not limited to merely entering an order 
dissolving district and discharging di- 
rectors. Rem.Rev.Stat. §§ 7526—-7530.— 
Sits ex rel. Pryor v. Paul, 104 P.2d 


904 

Cal.App. An irrigation district may 
acquire by condemnation a system of 
canals and waterworks and may pur- 
chase or condemn an existing water 
system under statute, but it takes an 
existing water system subject to the 
rights of existing consumers whether 
such rights exist by virtue of a con- 
tract or dedication of the system for 
use in connection with certain lands. 
Gen.Laws 1937, Act 3854, §§ 15, 17, 
61b.—Stratford Irr. Dist, v. Empire 
Water Co., 111 P.2d 957. 


§ 909 

Neb. In suit by irrigation district to 

quiet title to realty, where district was 
claiming fee title to realty by virtue 
of condemnation proceedings, and de- 
fendants were asserting that district 
obtained a mere easement, and it ap- 
peared that admitted statement of facts 
was inconsistent with retention of pos- 
session of premises and present occu- 
pation and continued use thereof by 
defendants, irrespective of whether 
rights that accrued to district were 
properly denominated an easement or 
ee title, petition stated facts entitling 
district to substantial relief, and was 
sufficient as against a general demur- 
rer. Comp.St.1929, §§ 20-806, 20-807; 
Comp.St.Supp.1939, §§ 70-701 to 70- 
717.—Central Nebraska Public Power 
eat Dist. v. Walston, 299 N.W. 


§ 911 

Mont. Where owners of land in irri- 
gation district at time bonds of district 
were issued’ did not question validity 
of bonds within time provided by stat- 
ute, and took no proceedings to assert 
exemption of lands in district pur- 
chased at delinquent tax sale from lien 
of the bonds, bond issues would be re- 
garded as valid and as constituting 
liens upon entire property of district. 
Rev.Codes 1935, § 7211.—Krueger vy. 


Morris, 107 P.2d 142. 
§ 912 
Mont. Repeal of statute which was 


enacted after issuance of irrigation dis- 
trict bonds, and which placed such 
bonds on equality, did not show a leg- 
islative intent to affect status of the 
bonds as to equality, where the stat- 
ute simply declared the law as it al- 
ready existed. Laws 1929, ec. 155.— 
State ex rel. Central Auxiliary Corpo- 
ration v. Rorabeck, 108 P.2d 601. 
D.C.Tex. Under Texas law, if note 
issued by water control improvement 
district upon authorization of district’s 
board of directors, but without election, 
created an “indebtedness” of district, 
note was void and should be cancelled. 
Vernon’s Ann.Civ.St.Tex. art. 7466 et 
seq.; Vernon’s Ann.St.Const.Tex. art, 
16, § 59(c).—Texas Agricultural Ass’n 


5 aa 
‘oun YW : 
ment Dist. No. 1, 36 


UW Day yt : ; 
_ Where holders of bonds of Texas 
_ water control improvement district, who 
_ refused to accept plan for refinancing 

obligations of district through Recon- 
struction Finance Corporation, entered 
into agreement to surrender bonds to- 
gether with interest coupons thereon 
for cash together with a note of dis- 
trict, and district obtained money to 
make cash pee from Finance Cor- 
poration and gave original bonds as col- 
lateral for loan, contract between dis- 
trict and bondholders did not create a 
new debt, but merely provided for pay- 
ment of an old one, and hence note was 
not invalid on ground that it created 
an “indebtedness” against district with- 
- out a vote of the people as required 


by. State Constitution. Vernon’s Ann. 
Civ.St.Tex., art. 7466 et seq.; Vernon’s 
Ann.St.Const.Tex. art. 16, 5§9(¢c).— 


Texas Agricultural Ass’n of rm 
v. Hidalgo County Water Control 
Improvement Dist. No. 1, 36 F.Supp. 


314. 
§ 917 

Tex.Com.App. Suits to validate a 
water improvement district and the se- 
curities issued by such district were 
in the nature of “proceedings in rem”, 
and the judgments’ entered therein 
were binding upon all property with- 


in the district and upon all persons 
_ owning property _ therein. ernon’s. 
Ann.Ciy.St. arts.  7703=7707.—Zavala- ~ 


Dimmit Counties Water Imp. Dist. No. 
1 v. Hays, 153 S.W.2d 463, affirming 
128 S.W.2d 535. 


§ 919 

C.C.A.Cal. The California statute 
providing for presentation of obliga- 
tions to irrigation districts and, on 
their inability to pay, for indorsement 
of presentation thereon, intends only 
to provide plan for orderly record of 
owners of defaulted obligations and for 
their notification when fund permits 
payment, and does not intend to give 
preference to registered bondholders. 
Gen.Laws Cal.1937, Act 3854, §§ 52, 
6la.—West Coast Life Ins. Co. v. Mer- 
ced Irr. Dist., 114 F.2d 654, affirming 
In re Merced Irr. Dist., 25 F.Supp. 981. 

D.C.Cal. The bonds of a California 
irrigation district do not constitute a 
lien upon property in the district. St. 
Cal.1897, p. 267, § 40, and as amended 
St.1917, p 768.—In re Imperial Irr. 
Dist., 38 F.Supp. 770. 

D.C.Tex. Where holders of bonds of 
Texas water control improvement dis- 
trict, who refused to accept plan for 
refinancing obligations of district 
through Reconstruction Finance Corpo- 
ration, entered into agreement to sur- 
render bonds together with interest 
coupons thereon for cash together with © 
a note of district, and district obtained 
money to make cash payment from 
Finance Corporation and gave original 
bonds as collateral for loan, contract 
between district and bondholders did 
not create a new debt, but merely pro- 
vided for payment of an old one, and 
hence note was not invalid on. ground 
that it created an “indebtedness” 
against district without a vote of the 
people as required by. State Constitu- 
tion. Vernon’s Ann.Civ.St.Tex., art. 
7466 et seq.; Vernor’s Ann.St.Const. 
Tex. art. 16, § 59(c).—Texas Agricul- 
tural Ass’n of Edinburg v. Hidalgo 
County Water Control & Improvement 
Dist. No. 1, 36 F.Supp. 314. , 

Under Texas statute authorizing wa- 
ter control improvement districts to 
borrow money from government agen- 
cies, broad powers are given for mak- 
ing of refunding contracts with holders 
of bonded indebtedness. Vernon’s Ann. 
Civ.St.Tex., arts. 7880—92, 7880—147u, 
§ 4._Texas Agricultural Ass’n of Edin- 
burg v. Hidalgo County Water Control 
& Improvement Dist. No. 1, 36 F.Supp. 
314. 

Cal.App. Bonds of reclamation dis- 
trict did not bear interest after matur- 
ity, and after all interest-bearing cou- 
pons were detached, in view of statute 
making interest payable only from a 
special fund created for that express 
purpose and making interest payable 
only upon presentation of proper cou- 


, Gibson HG 

Mont. Where owners of lan I 
gation district at time bonds of dis- 
trict were issued did not question va- 
lidity of bonds within time provided by 
statute, and took no proceedings to as- 
sert exemption of lands in district pur- 
chased at delinquent. tax sale from 
lien of the bonds, bond issues would be 
regarded as valid and as constituting 
liens upon entire property of district. 
Rev.Codes 1935, § 7211.—Krueger -v. 
Morris, 107 P.2d 142. 

Mont. The officers of an irrigation 
district who must provide for the levy 
and collection of a tax sufficient to 
meet interest and principal on irriga- 
tion bonds, and county treasurer who 
is made the custodian of the funds of 
the district, stand in the relation of 
“trustees” for the bondholders of the 
district. Rev.Codes 1921, §§ 72138, 7232. 
—State ex rel. Central Auxiliary Cor- 
poration v. Rorabeck, 108 P.2d 601. 

Where irrigation district bonds were 
not serial bonds but were straight 
maturity bonds, and they were merely 


and for purpose of identification, they 
were redeemable pro rata, and those of 
lower numerical order were not enti- 
tled to preference. Rev.Codes 1921, § 
7212.—State ex rel. Central Auxiliary 
Corporation v. Rorabeck, 108 P.2d 601. 

Where the only method of obtaining 
additional funds for the payment of 
bonds of irrigation district was by the 
sale of lands to which tax titles had 
been taken, and the fund could not be 
replenished by further assessments, 
the fund should be applied pro rata 
among the bondholders.—State ex rel. 
Cemtral Auxiliary Corporation v. Rora- 
beck, 108 P.2d 601. 

Though irrigation district’s fund was 
not sufficient to pay its bonds in full, 
holder of coupons was entitled to have 
the coupons paid in full, where all in- 
terest coupons had been paid in full 
to other bondholders.—State ex rel. 
Central Auxiliary Corporation v. Rora- 
beck, 108 P.2d 601. 


920 

Cal.App. The statute providing that 
an action on any bonds or coupons is- 
sued by the state of California must be 
commenced within 10 years, had no ap- 
plication to reclamation distriet bonds 
which were not issued by the state of 
California. Code Civ.Proc. § 337.5.— 
Irvine v. Gibson, 104 P.2d 697. 


§ 925 

Idaho. Where an irrigation system 
has been completed, the cost of mainte- 
nance and operation, whether collected 
by means of assessments or tolls, must 
be spread upon all the lands of the ir- 
rigation district and must be propor- 
tionate to benefits received by such 
lands growing out of maintenance and 
operations of the irrigation system. 
Code 1932, §§ 42-701, 42-905.—Gedney 
v. Snake River Irr. Dist., 104 P.2d 909. 

The legislature in enacting irrigation 
district laws did not intend to create 
two methods of raising money for 
maintenance and operation of the com- 
pleted irrigation system in an irriga- 
tion district, one by assessment re- 
quired to be uniform according to ben- 
efits received and the other by tolls, 
not required to be uniform nor based 
upon benefits received but based only 
on cost of delivery of water. Code 
1932, §§ 42-701, 42-905.—Gedney v. 
Snake River Irr.Dist., 104 P.2d 909. 

The legislature in enacting irrigation 
district laws intended that lands ir- 
rigable by means of the system with- 
in a district should be considered as a 
whole and each tract should be charge- 
able for maintenance and operation at 
the same rate as other tracts are 
chargeable where water needed and 
made available in each case is the same. 
Code 1932, §§ 42-701, 42-905.—Gedney 
v. Snake River Irr. Dist., 104 P.2a 909. 

Mont. The purchasers of land in ir- 
rigation district were not entitled to 
relief from assessments for bonds of 
district after time provided by statute 
for questioning validity of bonds on 
ground that fraud was practiced upon 
court in the proceedings looking to au- 
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numbered for convenience in handling . 
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: Nien a 
thorization of b o8 
missioners were not qualifi 


‘missioners and hence had no standi 


to represent district, since fraud | 
was “intrinsic fraud” and not “ext 
sic fraud”. Rev.Codes 1935, §§ 721: 
8745.—Krueger v. ee 107 P.2d) 14) 


0.C.A.Puerto Rico. The  obligat 
of a contract suspending water rig! 
in consideration of the delivery of 
specified equivalent amount of wat 
to lands outside of an irrigation dis 
trict was impaired by a statute s 
cially taxing such lands for mai 
nance costs of the irrigation syste 
Laws Puerto Rico 1909, p. 15 


to Rico 1921, Act 49, § 
U.S.C.A. § 737.—Russell & Co. y, | 
of Puerto Rico. Wp ke 225. - 


§ 

D.C.Cal. The proviso elause of 
amendment of California irrigatio 
trict act stating that provisions of s 
tion relating to exemption from ta 
tion of improvements upon lands 
town lots should not apply to any 
trict then organized unless appr 
by vote of landholders is valid 
proper classification of irrigation 
tricts organized before adoption 
amendment and those organized s 
sequently, and no preferential tre 
ment, based upon theory that provi: 
was invalid, could be given in e 0 
tion plan to holders of irrigatio 
trict bonds issued subsequent to 1 
and prior to 1917. Bankr.Act § 83, s 
b, 11 U.S.C.A. § 403, sub. b; St. 
1909, p. 461, § 35.—In re Imperial In 
Dist., 38 F.Supp. 770. 2 hae 

§ 971 ¢ 

Nev. The Legislature can auth 
an irrigation district, which is a “pu 
lic corporation,’ to enforce liens g 
to it to protect district in the colle 
of its taxes, assessments, tolls, : 
charges. Comp.Laws, § 8042.—Magee v. 
Whitacre, 106 P.2d 751. th 

The Legislature, by enactment o 
statute providing lien for irrigation d 
trict assessments and making lien equ: 
to general tax lien, intended to prot 
irrigation districts in collection of 
es, assessments, tolls, and charges 
to require county to collect irriga J 
district assessments in the sam ay 
school and city taxes are collected. — 
Comp.Laws, § 8042.—Magee v. Whit- — 
acre, 106 P.2d 751. aa fe i 
972 Seep 


§ 
Wyo. The Legislature has the pow: 


er to make irrigation district as 
ments of equal dignity with gen 
taxes.—Board of Com’rs of Big H 
County v. Bench Canal Drainage Dist. 
108 P.2d 590. 


§ 973 yh 
Cal. Mortgagee of land sold to 
rigation district for delinquent asses 
ments has right to redeem under st. 
ute authorizing redemption within three 
years from sale by payment in lawful 
money of United States of amount f 
which property was sold, plus_speci- 
fied penalties. St.1935, p. 482, § 47 
Pacific Coast Joint Stock Land Ba 
of San Francisco v. Roberts, 108 P.2 
439, 16 Cal.2d 800. Nasi ts, 
Mortgagee of lands sold to irrigation 
district for delinquent assessments is — 
not an “owner” within special emer-— 
gency statutes enacted to defer dispos- 
session of landowners by extending — 
time for redemption of delinquent lands — 
from assessments, notwithstanding the 
statutes indicate a two-fold purpose 
of relieving distressed landowners and 
of returning delinquent property to 
tax rolls. St.1929, pp. 162, 1170, §§ 42, 
AQ = SULISS a Diewoas 52a; St.c934, 
Hx.Sess., p. 25, as amended by St.1935, 
p. 486; St.1933, p. 2191 et seq., and 
pp. 2191, 2192, $$ 91, | 2554 = sPaciue 
Coast Joint Stock Land Bank of San 
Francisco v. Roberts, 108 P.2d 439, 16 
Cal.2d 800. 


§ 996 
Wash, After entry of an order in su- 
perior court dissolving an_ irrigation 
district which had no bonded indebt- 
edness, superior court was required to 
retain jurisdiction for purpose of su- 
pervising distribution of the assets by 


op ae \\ ais ee 


-§ 998 


district officers, even though there were 
no creditors of district. Rem.Revy.Stat. 
§§ 7526-7530.—State ex rel. Pryor v. 
Paul, 104 P.2d 745. 
i § 998 
Colo. An irrigation company as a 
water carrier was a “public utility,” 
‘and as such its system of carriage and 
distribution was impliedly to be oper- 
_ ated under reasonable rules and regula- 
- tions.—Putnam Ditch Co. y. Bijou Irr. 
Co., 114 P.2d 284. 


§ 999 
poe Colo. A certificate for shares of stock 
- of mutual ditch company is not simply 
 muniment of title to water rights con- 
_stituting real property.—Denver Joint 
_ $tock Land Bank v. Markham, 107 P.2d 
Penks} 


sy 


Where deed, conveying land, water 
rights and shares of mutual ditch com- 
- pany’s stock to public trustee for use 
- of bank loaning money to grantor, per- 

mitted grantee to relocate and use wa- 
hee involved on other lands, grantor, 
“when he acquired such rights, obtained 
agreement permitting him to transfer 
them to other land, he sold and trans- 
ferred one water right by having is- 
_ sued stock certificate for water to be 
used on lands not mentioned therein, 
universal custom was to pledge stock 
‘certificates when water rights repre- 
sented thereby were given as security 
for loans, and grantor pledged other 
- ghares and delivered certificate there- 
for to such bank as security for loan, 
water right was not conveyed by such 
deed as appurtenance to land on which 
i located, though deed and 
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ef 
P.2d 318. 
A trust deed, conveying described 
land with any and all water rights 
thereunto belonging and all shares of 
stock in any ditch company which en- 
titled grantors or such land to water 

i purposes 


held not to convey like number of 
shares of such ditch company’s stock 
not specifically described therein.—Den- 
; er Joint Stock Land Bank of Denver 
vy. Markham, 107 P.2d 313. 

Utah. A vendor who executed agree- 
ment to sell land and water stock had 
a vendor’s lien for unpaid purchase 
price and six per cent. interest agreed 
on by the parties, which could not be 
defeated by purchaser’s claim of home- 
stead exemption. Rev.St.1933, 38-0-1; 
Const. art. 22, § 1—McMurdie v. Chugg, 
, 107 P.2d 168. 

ae The acceptance by the vendor of un- 
secured personal notes of purchaser for 
remaining amount due on _ purchase 
price of land and water stock did not 
- constitute ‘waiver’ of the vendor’s lien 
for the unpaid purchase _ price.—Mc- 
Murdie y. Chugg, 107 P.2d 163. 


§ 1019 

Colo. Where ditch company had 
been permitted to change point of di- 
version of water to headgate of canal 
owned by irrigation company, and 
ditch company then knew of the debit 
ri ‘and credit system under which irriga- 
tion company operated, but thereafter 
' sought to enjoin irrigation .company 
: from operating under those methods on 
- ground that shrinkage was allegedly 
excessive, sectionizing was wrong, and 
pes method of distribution was not in ex- 
act proration, injunction was _ prop- 
erly denied.—Putnam Ditch Co. y. Bi- 

ons ' jou Irr. Co., 114 P.2d 284. 

a § 1029 

y C.C.A.Mont. Shares of reservoir com- 
pany’s stock each of which entitled 
owner to 1/1000 part of distributable 
water of the corporation were but an 
indicia of the contract for the percent- 
age of the water which owners had a 
right to receive, which right might be- 
come “appurtenant” to the land served 
by the water, but the water, or the fa- 
cilities used to transport the water 
were not “appurtenant” to land with- 
in Montana statute defining appurte- 
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nances, Reyv.Codes Mont.1935, § 6671.— 
Ackroyd v. Winston Bros. Co., 113 F.2d 
657, remanding cause Ackroyd v. Brady 
Irr; Co., 27 F.Supp; 503. 

Share contract of Montana reservoir 
corporation entitling shareholder to 
1/1000 part of distributable water of 
corporation was not a “water right’ or 
right to take water but rather a con- 
tract to deliver from its supply and 
through its properties a given per cent. 
of corporation’s waters, since otherwise 
an easement would be created in the 
facilities making stockholders tenants 
in common of water stored by virtue 
of their right to take percentage of 
water.—Ackroyd v. Winston Bros. Co 
113 F.2d 657, remanding cause Ackroyd 
v. Brady Irr. Co., 27 F.Supp. 503. 

§ 1040 

Idaho. The maintenance of a dam 
across stream for purpose of storing 
flood and winter flow waters of the 
stream for irrigation purposes, as au- 
thorized by statute, did not constitute 
wrongful interference with plaintiffs’ 
right to use of water decreed to them 
if the defendant would release, during 
irrigating season, amount of the natu- 
ral flow of the creek discharging into 
his reservoir with such additional 
amount as might be required if any, 
to deliver to the headgates of the plain- 
tiffs, the amount of the natural flow of 
the stream discharging into the reser- 
voir, at no time to exceed the amount 
of water to which the plaintiffs were 
entitled. Code 1932, §§ 41-202 to 41- 


pat en utson v. Huggins, 115 P.2d 
; § 1054 
Cal.App. The statute relating to 


rights of purchasers of land from cor- 
poration which furnishes water for ir- 
rigation of the land, to use of water 
for irrigating, was not applicable to 
canal company which did not sell the 
land for which it furnished water for 
irrigating purposes. Civ.Code, § 552.— 
Crescent Canal Co. v. Kings County 
Development Co., 110 P.2d 1006. 
Tex.Civ.App. Where riparian owner 
entered into contract with irrigation 
company which took over system of ir- 
rigation canals for purpose of opera- 
tion and delivery of water to the lands 
in the area, under which owner obligat- 
ed himself to conform to all rules and 
regulations established by the company 
and accept water at times designated 
by the company, the company’s succes- 
sor was under obligation to supply 
stock and domestic water.—Honaker v. 
Reeves County Water Improvement 
Dist. No. 1, 152 S.W.2d 454, error re- 


fused. 
§ 1060 

Cal.App.. Where canal company had 
not complied with the statute relat- 
ing to mutual water companies, the 
statute was not applicable in determin- 
ing right of purchaser of stock in the 
company to proportionate share of wa- 


ter for irrigating purposes. Civ.Code, 
§ 330.24.—Crescent Canal Co, v. Kings 
County Development Co., 110 P.2d 


1006. 

The right to use water may be con- 
fined to a particular area by contract 
mutually entered into by .water com- 
pany and its stockholders when prop- 
erly expressed through company’s ar- 
ticles, by-laws, and certificates.—Cres- 
cent Canal Co. v. Kings County De- 
velopment Co., 110 P.2d 1006. 

Water may not be dedicated to land 
within a certain area, in absence of 
any contract between water company 
and its stockholders to that effect and 
without compliance with any statutory 
provision.—Crescent Canal Co, vy. Kings 
brane Development Co., 110 P.2d 


Fact that stockholders in water com- 
pany, who are entitled to water, have 
previously happened to use the water 
within a certain area, does not in itself 
establish a “dedication” of the water 
supply to that particular area.—Cres- 
cent Canal Co. v. Kings County De- 
velopment Co., 110 P.2d 1006. 

Although a water company might by 
appropriate steps dedicate its water 
for use in a certain area, it could not, 
in absence of a contract, dedicate one 
stockholder’s beneficial interest, with- 


out his agreement or consent, 
use and benefit of other stockho —_ 
Crescent Canal Co. vy. Kings County 
Development Co., 110 P.2d 1006. 

A contractual right of a stockholder 
in a water company cannot be_ de- 
feated by custom and usage, regardless 
of whether the water rights are ap- 
purtenant to land.—Crescent Canal Co. 
v. Kings. County Development Co., 110 
P.2d 1006. 

Where water supplied by canal com- 
pany had always been used in a par- 
ticular area, but there was nothing in 
the articles and by-laws of the com- 
pany, nor in the stock certificates is- 
sued by it restricting the use of the 
water to such area, there was no 
“dedication” of the water to the par- 
ticular area and a purchaser of stock 
in the company was entitled to use 
his proportionate share of the water 
for land located outside the particular 
area previously served.—Crescent Canal 
Co. vy. Kings County Development Co., 
110 P.2d 1006. 

§ 1073 

Mont. Under statute concerning duty 
of board of commissioners of an irriga- 
tion district to apportion water for 
irrigation among lands in _ district, 
board is bound to apportion in an equi- 
table manner to all landowners within 
district the maximum amount of water 
which each can beneficially use upon 
his lands within district, and, when 
board has so apportioned and allotted 
the water, it has performed its duties 
in such respect. Rey.Codes 1935, § 
7202.—Koch y. Colvin, 105 P.2d 334. 

Tex.Civ.App. Where riparian owner 
entered into contract with irrigation 
company which obligated owner to con- 
form to all rules and regulations es- 
tablished by the company and accept 
water at times designated by the com- 
pany, the company had right to make 
reasonable rules for the regulation of 
use and distribution of water supply 
available in the district——Honaker v. 
Reeves County Water Improvement 
Dist. No. 1, 152 S.W.2d 454, error re- 
fused. 

Contract executed by riparian own- 
er and irrigation company which took 
over system of irrigation canals for 
purpose of operation and for purpose of 
delivering water to lands in the area, 
was unambiguous and was construable 
as an agreement by the owner that his 
right to stock and domestic water 
might be limited and subjected to rea- 
sonable rules for the greater benefits 
to be derived from the irrigation of his 
farm land as the result of a more im- 
proved and modernized system of water 
supply conservation and distribution.— 
Honaker vy. Reeves County Water Im- 
provement Dist., No. 1, 152 S.W.2d 454. 
Error refused. 

Where riparian owner entered into 
contract with irrigation company which 
obligated owner to conform to all rules 
and regulations established by the 
company and accept water at times 
designated by the company, order made 
by company’s successor directing that 
water for stock and domestic purposes 
be discontinued as a continuous flow, 
as subsequently amended to meet orig- 
inal intention whereby successor ten- 
dered supply of water for stock and do- 
mestic purposes .every 12144 days, was 
not unreasonable and was enforceable 
by the successor.—Honaker v. Reeves 
County Water Improvement Dist., No. 
1, 152 S.W.2d 454, error refused. 


§ 1076 

Mont. The fact that plaintiff, who 
owned 32.6 acres of land located in an 
irrigation district, may have irrigated 
only 12 or 15 acres thereof, did not 
entitle plaintiff to use, on land located 
outside of district, the additional 
amount of water which would have 
been required to irrigate balance of 
32.6-acre tract. Rev.Codes 1935, § 7202. 
—Koch v. Colvin, 105 P.2d 334. 

Where plaintiff, while diverting and 
using water on plaintiff’s land outside 
of an irrigation district, was furnished 
and used all the water that plaintiff 
could beneficially use upon plaintiff’s 
land within district, and there was. no 
evidence that plaintiff's land within 
district wags not irrigated, plaintiff 
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Idaho. Resolution of board of direc- 
tors of irrigation district which fixed 
three separate pumping charges for 
land watered by established irrigation 
system, which were based on cost of 
pumping to each of three canals which 
were located within the district and 
furnished water to the land, each acre 
of which was entitled to same amount 
of water, was not authorized by stat- 
--ute and collection of the charges would 
be enjoined. Code 1932, §§ 42-701, 
42-905.—Gedney y. Snake River Irr. 
Dist., 104 P.2d 909. 


10 

Idaho. Where an irrigation system 
has been completed, the cost of main- 
tenance and operation, whether collect- 
ed by means of assessments or tolls, 
must be spread upon all the lands of 
the irrigation district and must be pro- 
portionate to benefits received by such 
lands growing out of maintenance and 
operations of the irrigation system. 
Code 1932, §§ 42-701, 42-905.—Gedney 
y. Snake River Irr. Dist., 104 P.2d 909. 

The legislature in enacting irrigation 
district laws did not intend to create 
two methods of raising money for 
maintenance and operation of the com- 
pleted irrigation system in an irriga- 
tion district, one by assessment re- 
quired to be uniform according to ben- 
efits received and the other by tolls, 
not required to be uniform nor _ based 
upon benefits received but based only 
on cost of delivery of water. Code 
1932, §§ 42-701, 42-905.—Gedney v. 
Snake River Irr. Dist., 104 P.2d 909. 


§ 1100 

Pa.Com.Pl. Section 401.of the Public 
Utility Law. of May 28, 1937, P.L. 1053, 
66 P.S. § 1171, does not render a water 
company liable to a property owner for 
failure to supply a sufficient quantity 
of water to extinguish fires, where the 
eontract for furnishing water was not 
between the water company and the 
property owner, but between the water 
company and the municipality in which 
the property was located.—Hudak v. 
Seranton Spring Brook Water Service 
Co., 39 D. & C. 346. 


§ 1101 

Neb. The sources and conditions of 
water supply in Nebraska probably 
require, as a matter of implied con- 
templation and reasonable construction 
of a contract to deliver irrigation water, 
that the court recognize as a “‘super- 
vening impossibility,” excusing nonper- 
formance of an irrigation company’s 
obligation to furnish water, any natural 
failure of water supply. where the ir- 
rigation company is not in contribut- 
ing fault, unless there is other con- 
trolling language in the contract.— 
Preston v. Farmers Irr. Dist., 293 N:W. 


343. 
§ 1103 

Neb. An irrigation company which 
seeks, on ground of supervening impos- 
sibility, to excuse its failure to deliv- 
er water pursuant to the terms of its 
eontract obligation has the burden of 
proving such supervening impossibility. 
—-Preston vy. Farmers Irr.Dist., 293 N. 
W. 343. ; 

In action for damages for failure of 
irrigation company to deliver irrigation 
water as required by water-right con- 
tract, it was no defense that plaintiff 
had not joined in or contributed to the 
expense of litigation resorted to by the 
irrigation company against an irriga- 
tion district to maintain the irrigation 
company’s appropriation rights.—Pres- 


ton v. Farmers Irr, Dist., 293 N.W. 
343. 
§ 1105 
Cal.App. It was to be presumed that 


Legislature in enactment of statute re- 
lating to claims against irrigation dis- 
triets for damages resulting from dan- 
gerous condition of property under 


a 


ous” in it se A 
or beset with danger; full of risk; 


NS 
% ea) pad 
district used wor da 
ts ordinary sense of att 
causin 


Eanes | 


danger; likely to harm; peril- 
lazardous; unsafe. St.1935, p. 


st., 109 P.2a 986. - 

The filing of claim with irrigation 
district for damages resulting from 
dangerous condition of property under 
district’s control was required not only 
in cases of accidental injury or specific 
damage resulting at a given time and 
place, but also in case of any claim 
for damage to realty resulting from 
any dangerous condition rought 
about by district in operation of its 
properties. St.1935, p. 2250, § 2.— 
Davis v. East Contra Costa Irr. Dist., 
109 P.2d 986. 


§ 1110 

Neb. In suit against irrigation com- 
pany for damages occasioned by its 
failure to deliver water pursuant ts its 
contract obligation, plaintiff, after es- 
tablishing a prima facie case, was not 
required to adapt his proof of damages 
to the factors of excuse or mitigation 
relied on by the irrigation company, 
where the acceptance and effect of those 
factors were wholly matters for jury’s 
determination.—Preston vy. Farmers Irr. 
Dist., 293 N.W. , 

Neb, In action by owner of realty 
against public power and _ irrigation 
district to recover for damages to 
growing crops allegedly caused by 
seepage resulting from the construction 
and operation of irrigation canal, it 
was incumbent on owner of realty to 
establish a causal relationship between 
the water in the canal and that caus- 
ing the water-logged condition of the 
realty.—Lincoln Joint Stock Land Bank 
v. Platte Valley Public Power & Irri- 
gation Dist., 299 N.W. 485. 

§ 1112 

Neb. In action against irrigation 
company for damages occasioned by 
company’s failure to deliver water pur- 
suant to contract obligation, plaintiff 
established a prima facie case by prov- 
ing company’s failure to deliver the 
quantity of water required by his con- 
tract and the extent of the damage to 
his crops and land from the failure to 
receive such a supply.—Preston vy. 
Farmers Irr. Dist., 293 N.W. 343. 

Neb. In action by owner of realty 
against public power and irrigation 
district to recover for damages to grow- 
ing crops allegedly caused by seepage 
resulting from the construction and op- 
eration of irrigation canal, proof which 
merely left question whether the water 
had seeped from the canal in the realm 
of speculation and conjecture was not 
sufficient to sustain judgment for own- 
er of realty.—Lincoln Joint Stock Land 
Bank v. Platte Valley Public Power & 
Irrigation Dist., 299 N.W. 485. 


§ 1139 

Neb. In action for loss of crops and 
permanent damage to farm because of 
seepage from defendant power dis- 
trict’s reservoir, submission of case to 
jury by instruction that recovery in 
stated amounts could be had for loss 
of alfalfa cut in certain year and crops 
destroyed in following year, damage 
to poultry and cowyards, basement of 
residence, driveway thereto, and pas- 
ture, cornstalks and stubble land, and 
total loss of certain lands and damage 
to balance of farm, was error preju- 
dicial to defendant as permitting 
double recovery on such separate items, 
in view of instruction: that plaintiff 
could recover difference between rea- 
sonable market value of land not taken 
before and after taking of other land. 
—Asche v. Loup River Public Power 
Dist., 296 N.W. 439. 

The measure of damages for perma- 
nent taking of land by seepage of wa- 
ter from reservoir of power district is 
difference between reasonable market 
value of land taken, including improve- 
ments thereon, before and after dam- 
age occurred.—Asche vy. Loup’ River 
Public Power Dist., 296 N.W. 439. 

In action for damage to farm be- 
cause of seepage from defendant power 
district’s reservoir, evidence of damage 
to plaintiff's poultry and cow-yards, 


2.—Davis vy. Hast Contra Costa 


Loup River 
Dist., 296 N.W. 439. - 


market value of land not taken b 
and after taking of other lan 
claims of damage to poultry and 
yards, basement of residence, 
way thereto, and pasture, co 
and stubble land may not be sub 
as separate items of damage, if — 
all constitute part of permanent da 
ages, as such submission wou 
mit double recovery on such item 
. Loup River Public Pi 
Dist., 296 N.W. 439. 
In action for loss of crops a 
manent damage to plaintiff’s f: 
cause of seepage from defenda 
er district’s reservoir, plaintiff w: 


age 
1933, ec. 86, as amended.—Asche 
eile Public Power Dist., 296 

A public power district had rig 
collect water and store it in reser 
conducted by district but was answe 
able for damages caused by seepag 
of water from such reservoir 
nearby land. Laws 1933, ¢. 86, 
amended.—Asche v. Loup River Public — 
Power Dist., 296 N.W. 439. it 

In action for loss of crops and pe 
manent damage to farm because 
seepage from defendant power dis 
trict’s reservoir, evidence as to di 
ence between reasonable market val 
of farm before and after damage wa 
insufficient to sustain jury’s verdic 


stubble land.—Asche v. Lou 
Public Power Dist., 296 N.W. 
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WEAPONS 

§5 — qi We 

Pa.Quar.Sess. Under the Unifor1 
Firearms Act of June 24, 1939, P. 
872, 18 P.S. § 4628, no fixed or certai 
rule or regulation for the issuance 
license to carry firearms can be laid 
down, because the fitness of every ap- — 
plicant and the reasons advanced are — 
varied and’ different, so that necessar 
every application must be decided on 
its individual merits.—Lovering y. Det- 
tre, 41 D. & C. 716, 57 Montg. 307. 


It was held, under the evidenee, that — 


the applicant for license, an ex-army 
officer living alone on a farm in 
sparsely-settled section, was entitle 
to be granted a license to carry a fire- 
arm.—Lovering v. Dettre, 41 D. & 
716, 57 Montg. 307. 
§ 13 es 
Tenn. An _ innocent intention in 
carrying loaded pistol can be changed 
instantly into an unlawful intention of 
going armed by drawing pistol and © 
firing pistol at another person,—Mc-_ 
New v. State, 144 S.W.2d 740. i 


§ 15 Aen 
Tex.Cr.App. If defendant, charged 
with unlawfully carrying a pistol, was 
taking the pistol to the home of its 
owner for the purpose of returning it 
and collecting debt for which it was 
pledged, defendant was not violating 
any law, and the fact that he was not 
going the shortest and most direct 
route would not make his act an un- 
lawful one—Dominguez vy. State, 147 
S.W.2d 480. 


§ 52 
Cal. Under Deadly Weapons Act pro- 
hibiting possession of a firearm cap- 
able of being concealed on the person, 
by a person who has been convicted of 
a felony, possession of such firearm 
may be continuous and constitute but 


Gar 


{ 


yet 


as 


fs 145.—People v. Trudeau, 


Mi: _ People v. ‘Trudeau, 


Ga. App. 
they saw defendant on church grounds 


d mM - worship. 
f 


iy 


YER ' 


§ 52 


one offense, especially where informa- 
tion does not charge possession of a 
firearm on a specific date or on a par- 
- ticular occasion. Gen.Laws 1937, Act 
1970, § 2.—People vy. Warren, 104 P.2d 
1024, superseding 99 P.2d 1058. | 
Where an indictment for carrying a 
concealed weapon in violation of Dead- 
ly Weapons Act charges commission of 
offense in general terms, state may 
prove commission of offense at any time 
within statutory period next preceding 
finding of indictment, but if an indict- 
ment charges a distinct carrying of a 
concealed weapon on a particular occa- 
‘sion, state is confined to proof of spe- 
cific offense therein charged. Gen.Laws 


- 1937, Act 1970, § 2.People v. Warren 
104 P.2a 1024, 


superseding 99 P.2d 


53 
statute creating a 


1058 


mf 8 
__N.Y.Co.Ct. The 


presumption of intent to use certain 


weapons. in violation of statute does 
not obviate necessity of alleging such 
intent in information. Penal Law, §§ 
1897, subd. 1, 1898; Code Cr.Proe. 

24 N.Y.S.2 


4, 
An information charging that accus- 
ed committed misdemeanor by “wrong- 


fully, unlawfully, willingly and know- 
ingly have in his possession a 410 


- gauge pistol and having no permit or 
license to have or possess same,” con- 
' tained a “jurisdictional defect” in fail- 


ing to allege an intent to use the 


weapon unlawfully against another, 

and hence such defect was not waive 
by plea of guilty. Penal Law, §8§ 1897, 
sub. 1, 1898; Code Cr.Proc. : 
24 N.Y.S.2d 34. 


(0) 
Cal.App. Evidence showing defend- 
ant’s unlawful possession of pistol suf- 


oe ficiently established “corpus delicti”’ of 


offense of unlawful possession of a pis- 
tol. St.1931, p. 2316, § 2.—People v. 
L’Hommedieu, 111 P.2d 921. 

Testimony of witnesses that 


with a pistol was sufficient to support 
-a_verdict of guilty of carrying about 
his person a pistol to a place of public 
Code 1938, §§ 26-5102, 102- 
- 103.—Walker v. State, 10 S.E.2d 767. 
Mich. Evidence sustained conviction 
of carrying a pistol without a license 


jn an automobile operated and occupied 


the accused. Pub.Acts 1931, No. 


pers) 
= 338, § 227..People v. Moceri, 293 N.W. 


727, 294 Mich. 483. 

Mo. In prosécution for willfully 
shooting a pistol into the dwelling 
house of a neighbor, evidence, consist- 
ing of testimony of ballistics expert 
that bullet came from pistol which de- 
fendant admitted possession of, and 
that hole in window frame indicated 
that bullet came from direction of de- 
fendant’s home, was sufficient to prove 
the “corpus delicti’.—State v. Burney, 
(143 S.W.2d 273. 


3 

Cal.App. In prosecution for robbery 
and unlawful possession of pistol 
against two defendants, where each 
defendant at trial attempted to testify 
to a set of facts at variance with his 
admissions previously made to officers, 
defendants’ evidence merely created 
conflicts which were addressed to jury 
for determination. St.1931, p, 2316, § 
ee vy. L’Hommedieu, 111 P.2d 

Mo. In _ prosecution for willfully 
shooting a pistol into the dwelling 
house of a neighbor, evidence of de- 
fendant’s guilt was for jury. Mo.St. 
Ann. § 4031, p. 2838.—State v. Burney, 
143 S.W.2d 273. 


§ 64 

Ky. In trial for carrying concealed 
pistol, instruction authorizing convic- 
tion, if defendant had deadly weapon, 
eoncealed or unconcealed, on’ or about 
his person, was erroneous.—Bundy v. 
Commonwealth, 143 S.W.2d 1054, 284 
Keyan LS; 

Tenn. In prosecution for carrying 
pistol for purpose of going armed, in- 
struction that use of loaded weapon 
in a difficulty occurring while weapon 
was being carried from point to point 
in the state without intention originally 
of going armed would be regarded as 


Paste Sg ay 
7 st 


WEAPONS | 
having been carried for purpose of 
going armed was not error.—McNew Vv. 
State, 144 S.W.2d 740. 

Tex.Cr.App. In prosecution for un- 
lawfully carrying a pistol, instruction 
that if jury believed that defendant had 
loaned to another $5 and was holding 
the pistol as security and that at time 
of his arrest defendant was in the act 
of taking the pistol to the other and 
was going the shortest and most direct 
route, jury should acquit defendant 
was too restrictive in that it required 
jury to find that defendant was using 
the shortest and most direct route— 
Dominguez vy. aya S.W.2d 480. 

Mo. Ordinary care, required of one 
firing gun in his store to show others 
how loud it would shoot, was very high 
degree of care.—White v. Bunn, 145 S. 
W.2d 138. 

In action for alleged negligent* shoot- 
ing and killing of plaintiff’s husband, 
the test in determining question of 
defendant’s liability is, not whether 
killing was accidental, but whether 
defendant was free from blame.—White 
vy. Bunn, 145 S.W.2d 138. 

§ 90 

Mo. In action for negligent shoot- 
ing and killing of plaintiff’s husband, 
where petition did not charge nor evi- 
dence establish that defendant intended 
to shoot any person or realized to 
substantial certainty that he would 
do so, available defenses were not re- 
stricted to those of justification or 
excuse, but included contributory negli- 
gence, if established.—White v. Bunn, 
145 S.W.2d 138. 


§ 92 

N.Y.App.Div. In infant’s action to 
recover damages and father’s action for 
loss of services and medical expenses 
incurred because of injury sustained 
by infant when he was struck in left 
eye by a B-B shot fired from an air 
rifle by another infant, on theory that 
the shot was one from a package sold 
to the other infant by defendant in vio- 
lation of statute, evidence sustained 
verdict and judgment of no cause of 
action. -Penal Law, § 1896.—Woodcock 
v. Davignon, 21 N.Y.S.2d 228, 259 App. 
Div. 1107. 


§ 93 

Mo. In action for negligent shoot- 
ing and killing of plaintiff’s husband 
while he was in defendant’s store on 
business, evidence held insufficient to 
take to Jury question of décedent’s 
contributory negligence after inception 
of defendant’s actionable negligence in 
raising gun and permitting his thumb 
to slip or pulling trigger while gun 
was pointed about three feet above 
floor, at which he was preparing to 
seer atte v. Bunn, 145 S.W.2d 


WEIGHTS AND MEASURES 


§2 
Pa.Com.Pl. Cities of the third class 
have a right to pass ordinances regu- 
lating the sale, delivery and weight of 
coal.—Phillipsburg Supply Co. vy. Mor- 
rison, 27 North, 271. 


86 

Ala. The statute providing for pun- 
ishment of “whoever knowingly sells 
and delivers any coal, except at the 
weight and measure prescribed by law” 
was not repealed by the subsequent- 
ly enacted Agricultural Code, a provi- 
sion of which denounces as a misde- 
meanor the sale of any property by. a 
false weight, and hence short sales of 
coal are governed by former statute. 
Code 1940, Tit. 2, §§ 1 et seq., 603, 
609-611; Tit. 14, § 395.—Woodard v. 
State, 3 So.2d 530, second case, deny- 
ing certiorari 3 So.2d 5380, first case, 
following 2 So.2d 330, certiorari denied 
3 So.2d 5380, third case; Woodard vy. 
State, 3 So.2d 530, third case, denying 
certiorari 2 So.2d 330, followed in 3 
So.2d 530, first case, certiorari denied 
3 So.2d 530, second case. 


12 
Minn. Under statutes empowering 
the Railroad and Warehouse Commis- 
sion to enforce regulations relating to 
the weighing of coal shipped in ecar- 
load lots, except coal shipped for one’s 


“own use or consumption”, the ‘ 
was not entitled to recover fees for 
weighing coal loaded in carload lots 
for rail transportation at dock of 
shippers at Duluth and carried to and 
unloaded at shippers’ retail yards in 
Minneapolis or St: Paul, where the coal 
was unloaded and piled before subse- 
quent sale to the public in less than 
carload lots. Mason’s Minn.St.1927, §§ 
4678, 4679.—State v. Inland Coal & 
Dock Co., 293 N.W. 611. 
§ 17 ‘ 

Ala.App. The provision of Agricul- 
tural Code denouncing as a_ misde- 
meanor the sale of any nronertvy by a 
false weight does not conflict with nor 
repeal the statute which provides for 
the punishment of “Whoever knowing- 
ly sells and delivers any coal, except 
at the weight and measure prescribed 
by law’, and hence a sale of coal is 
governed by the latter statute. Code 
1940) VINES. 2582603 sy ett ae aa ee ioe 
—Woodard v. State, 2 So.2d 330, fol- 
lowed in 8 So.2d 580, first case, certio- 
rari ,denied 3 So.2d 530, second case, 
certiorari denied 3 So.2d 530, third 
case. 


§ 18 
Ala.App. The act of giving a short 
or false weight in selling coal must 
have been knowingly committed in or- 
der to constitute a criminal offense un- 
der the express terms of statute pro- 
vidin for punishment of ‘whoever 
knowingly sells and delivers any coal, 
except at the weight and measure pre- 
scribed by law’, and hence a complaint 
which failed to charge that coal was 
knowingly sold and delivered by a false 
or short weight was demurrable. Code 
1940, Tit. 14, § 225.—Woodard v. State. 
2 So.2d 330, followed in 3 So.2d 530, 
first case, certiorari denied 38 So.2d 
530, second case, certiorari denied 3 

So.2d 530, third we 


§ 19 
Ala.App. The act of giving a short 
or false weight in selling coal must 
have been knowingly committed in 
order to constitute a criminal offense 
under the express terms of statute pro- 
viding for punishment of ‘Whoever 
knowingly sells and delivers any coal, 
except at the weight and measure pre- 
scribed by law’’, and hence a com- 
plaint which failed to charge that coal 
was knowingly sold and delivered by 
a false or short. weight was demur- 
rable. Code''1940, Tit. 14) § 225. 
Woodard v. State, 2 So.2d 330, fol- 
lowed in 3 So.2d 530, first case, certio- 
rari denied 3 So.2d 530, second case, 
certiorari denied 3.S0.2d 5380, third 

case. oe 


§ 

N.Y.City Ct. The purpose of provi- 
sions. of Agriculture and Markets Law 
penalizing delivery of less of a com- 
modity than the quantity actually rep- 
resented by seller is to insure honest, 
accurate, and fair dealing to the gen- 
eral public. Agriculture and Markets 
Law, § 188 et seq.—People, on Com- 
plaint of Goldsmith, v. Masback Hard- 
ware Co., 22 N.Y.S.2d 987, 175 Misc. 

N.Y.City Ct. Where 15114 pounds of 
rope was sold in container which was 


marked ‘154 lbs, gross—3 lbs. tare’ 
and which bore tax which recited 
“gross weight, 154 Ilbs.’, there was 


“substantial compliance” with statute 
penalizing sale of a commodity in a 
container without indicating the net 
contents of the container plainly and 
conspicuously on the outside or top, 
and with regulation promulgated by 
Commissioner of the Department of Ag- 
riculture and Markets. Agriculture and 
Markets Law, § 194.—People, on Com- 
plaint of Goldsmith, v. Masback Hard- 
ware Co., 22 N.Y.S.2d 987, 175 Misc. 

Actual fraud or deceit is not essen- 
tial to constitute the statutory offense 
of delivery of less of a commodity than 
the quantity actually represented by 
seller, Agriculture and Markets Law, 
§ 188.—People, on Complaint of Gold- 
smith, v. Masback Hardware Co., 22 
N.Y¥.S.2d 987, 175 Mise. 177. 

Where rope was customarily sold by 
gross weight and manufacturer’s in- 
voices and price lists all referred to 


pounds o ui 
lelivered by defendant did not. 
_ either gross weight or net weight, but 
represented that 154 pounds were de- 
livered, defendant was guilty of viola- 
tion of statute penalizing delivery of 
less of a commodity than the quantity 
actually represented by seller, notwith- 
standing container in which rope was 
sold was markeé “154 lbs, gross—3 lbs. 
tare’ and bore tag reciting “gross 
weight, 154 Ibs.’”’ and notwithstanding 
lack of intent to deceive or defraud. 
Agriculture and Markets Law, § 188.— 
People, on Complaint of Goldsmith, vy. 
Masback Hardware Co., 22 N.Y.S.2d 
987, 175 Mise. 177. 


WHARVES 


for about 
delivered 


§ 5 

C.C.A.Alaska. Where dock was built 
by city of Anchorage on land _ belong- 
ing to the United States, the dock be- 
came part of the government’s land in 
absence of special circumstances lead- 
ing to a contrary conclusion, where 
there was no specific authority shown 
for erection of the dock as property of 
the city. Comp.Laws Alaska 1933, 
2383, subds. 3, 5; 48 U,S.C.A. 
304.—Berger v. cage 120 F.2d 56. 

Cal.App. The taking of tolls for 
wharfing facilities without a permit 
from or regulation by the duly con- 
stituted authorities does not constitute 
a dedication of wharfing facilities for 
public use within statute prohibiting 
a public utility from conveying prop- 
erty dedicated to public use without 
the consent of or at the order of the 
Railroad Commission. St.1927, p. 78, § 
51.—City of Oakland v. Hi Dorado 
Terminal Co., 106 P.2d 1000. 

The unrestrained berthing, loading, 
and unloading of vessels under the di- 
rection of one owner at one wharf is 
not in conformity with the purposes of 
the legislature in the creation of a port 
department, which through its com- 
mission, appointed to promote com- 
merce for the harbor, should have the 
exclusive control and management of 
the port unhampered by those whose 
interests might tend to hinder the ade- 
quate and comprehensive development 
of the entire harbor.—City of Oakland 
v: ot Dorado Terminal Co., 106 P.2d 
1000. 


21 

C.C.A.Alaska. fitke executive order 
establishing Alaska railroad terminal 
reserve in defining western boundary 
provided “thence southwesterly along 
ordinary high water mark on the east 
shore of Knik Arm and crossing the 
mouth of Ship Creek to the northwest 
corner of Anchorage Townsite,” Ship 
Creek was included within the Alaska 
railroad terminal reserve, and therefore 
officers of the railroad had right to ter- 
minate licensee’s use of dock erected 
by city of Anchorage in the terminal 
reserve.—Berger v. Ohlson, 120 F.2d 56. 
Where city of Anchorage erected 
wharf within Alaska railroad terminal 
reserve, at best, the public of the city 
of Anchorage had a mere ‘‘license’”’ to 
use the dock, and officers of the Alaska 
railroad, which was solely owned by 
the United States, who had charge of 
the terminal reserve for the govern- 
ment, had right to terminate the use of 
the dock, and where they had done so, 
a member of the public was not en- 
titled to an injunction restraining them 
from interfering with his use of the 
dock, Comp.Laws Alaska, 1933, § 2383, 
subds, 3, 5; 48 U.S.C.A. §§ 44a, 304; 
16 US.C.A.'§ 478.—Berger v. Ohlson, 
120 F.2d 56. 
51 


§ 

D.C.N.J. A wharfinger must exercise 
reasonable care in ascertaining the con- 
dition of the berths at his wharf, and 
must remove dangerous obstructions or 
give due notice of the existence there- 
of to vessels about to use the berths. 
—Hams vy. Luckenbach Terminals, 38 
F.Supp. 485. ' 

A wharfinger must exercise ordinary 
care and diligence in the transaction of 
his business, and a libelant seeking to 
recover damages for injuries sustained 
by a vessel while berthed at wharf 


Dom.L.R. 171, 
62 


D.C.N.J. A wharfinger must. exercise 
ordinary care and diligence in the 
transaction of his business, and a li- 
belant seeking to recover damages for 
injuries sustained by a vessel while 
berthed at wharf must prove negli- 
gence.—Hams v. Luckenbach Terminals, 
38 F.Supp. 485. 


§ 64 

D.C.N.J. Lack of care of a wharfing- 
er with respect to vessels berthed at 
his wharf is never presumed, but it 
must be shown by a fair preponderance 
of .the evidence.—Hams v, Luckenbach 
Terminals, 38 F.Supp. 4865. 

Evidence was insufficient to show 
that respondent was negligent in per- 
mitting the wreckage of a boat to ap- 
pear on beach of respondent’s basin 
where libelant’s derrick lighter was 
berthed, and was insufficient to show 
that there was a causal connection be- 
tween presence of wreckage and al- 
leged damage to bottom of derrick 
lighter.—Hams v. lLuckenbach~: Ter- 
minals, 38 pried aor 


La.App. The Board of Commission- 
ers of the Port of New Orleans was 
not liable in a tort action for death 
of employee of lessee to which Board 
had leased wharves, notwithstanding 
allegation that death was due to defec- 
tive apparatus connected with door, 
which employee was attempting to low- 
er, at entrance to wharf shed.—Miller 
v. Board of Commissioners of Port of 
New Orleans, 1 So.2d 97. 

§ 73 

N.J.Sup. In’ action against stevedor- 
ing corporation for injuries to long- 
shoreman in lighterage company’s em- 
ploy when struck by bail of rugs com- 
ing off chute, near bottom of which 
he was loading another bale on hand 
truck, whether defendant’s employee 
was guilty of negligence in sending 
bale down chute without warning plain- 
tiff was fact question for jury under 
evidence.—Byrne v. Union Stevedoring 
parnoraslom 18 A.2d 603, 126 N.J.L. 


In action against stevedoring corpo- 
ration for injuries to longshoreman in 
lighterage company’s employ when 
struck by bale of rugs, which defend- 
ant’s employee sent down chute, near 
bottom of which plains was loading 
another bale on hand truck, without 
warning plaintiff, plaintiff’s contribu- 
tory negligence was for jury under evi- 
dence.—Byrne v. Union Stevedoring 
eS Jae Laat 18 A.2d 608, 126 N.J.L. 

16. 


§ 77 

Cal.App. The fact that a moving ves- 
sel struck a stationary object, such as 
a wharf, would raise an inference of 
negligence on the part of those in 
charge of the vessel, upon whom would 
rest the burden of rebutting such infer- 
ence.—General Petroleum Corporation 
of California v. City of Los Angeles, 
109 P.2d 754. 

In action for damages to wharf 
caused by alleged negligence of pilot 
in docking a skip, conflicting evidence 
as to strength of gust of wind at time 
of collision, as to distance of vessel 
from wharf as it proceeded toward 
dock, and as to whether two tugs 
should have been used in view of 
weather conditions was not inconsistent 
with inference of negligence arising 
from fact that moving ship collided 
with wharf, and was sufficient to sup- 
port a finding of negligence on part of 
pilot in attempting to dock vessel, aft- 
er being forced out of mid-channel by 
outgoing ships rather than proceeding 
to turning basin and trying again un- 
der more favorable conditions.—Gen- 
eral Petroleum Corporation of Cali- 
fornia v. City of Los Angeles, 109 P.2d 
754. 

WILLS 


81 
Pa.Super. A ‘‘will’’ is the legal dec- 
laration of one’s intentions which are 


to be performed after death. 


Naipt tai ok 


jeath.—Reynolds 
em 15 A.2d 853, 142 Pa.Supe 
a Ue 3 are, 401) gee 
‘ Rr Ree? i a 
CaLApp. The right to dispose of — 
property by will is entirely statut 4 
and is a privilege that must conf 
to the conditions imposed by the legi: 
Eee re Durlewanger’s Hstate, 1 
Cal.App. A testator may dispose of 
his property as he wishes without , 
gard to views of his beneficiaries « 
juries or courts.—In re Markham’ 
tate, 115 P.2d 866. ; 1 1a ee 
Colo. A testator, so long as he vio- 
lates no law, may dispose of his estate 
as he pleases, and may attach Buch. 
conditions to its enjoyment by the 
recipients of his bounty as his judg- — 
ment or whim dictates.—Hale v. Wheel 
er, 114 P.2d 566. wee, 
Ga. As against prospective heirs an 
distributees, a person generally has t 
right to dispose of his property by w: 
as he sees fit——Moore v. Segars, 14 
H.2d 752. .- em 
Idaho. The right to dispose of prop 
erty by will is not a property right o 
a natural right.—Hull v. Cartin, 105 
2d 196. y 
Legislature, in conferring the auth 
ty to make a will and have it admitted 
to probate, may prescribe the begat: 
and condition under which it may be 
done.—Hull v. Cartin, 105 P.2d 196. 


‘z 
S 


sees fit, unless the disposition i 
contravention of law, or of public 
icy, which is the foundation of all 1 
—Girard Trust Co. v. Schmitz, 20 
2d 21, 129 N.J.Eq. 444. ; Bai mn 

The right to dispose of one’s prop- 
erty by will is neither a natural nor 
constitutional right, but is a purely 
statutory right, though it has been — 
recognized in New Jersey from the 
earliest colonial times.—Girard Trust 
SN v. Schmitz, 20 A.2d 21, 129 N.J.H 

. ; ore 

N.J.Ch, Any testamentary disposi- 
tion of property against good morals is 
void as against “public policy’’.—Girard 
Trust Co. v. Schmitz, 20 A.2d 21, 129 
N.J.Hq. 444. va 

N.Y.Sur. A testamentary dispositic 
of property by a decedent is a priv 
lege and not a right, which may be © 
subjected to such conditions as the 
state may elect to impose.—In re Jack- 
eons Will, 29 N.Y¥.S.2d 569, 176 M 

Ohio App. The right to inherit or — 
take by will is purely a creature of the 
legislature subject at all times to its 
control except insofar as rights may | aA 
have vested under previous legislative 
rT ee abe v. Bonser, 34 N.BE.2d 

Pa. Testatrix could dispose of he 
estate in any manner not contrary — 
law or public policy.—In re Hdge’s HB 
tate, 14 A.2d 293, 339 Pa. 67. mee y 

Tex.Civ.App. A _ testator’s right to 
bestow his property by will at death 
is as absolute as his right to convey it 
during his lifetime—In re Caruthers’ 
Hstate, 151 S.W.2d 946, error dis- 
missed, judgment correct. 

The courts are diligent to guard 
right of a testator to dispose of his 
property as he pleases and to uphold 
bequests made for charitable and re- 
ligious purposes.—In re Caruthers’ Es- 
tate, 151 S.W.2d 946, error dismissed, 
judgment correct. ; 

vt. The theory upon which the right 
to make a will rests, implies that a 
person controlling his property in life 
may determine its dominion after death 
and direct who shall make distribution 


of it—First Nat. Bank of Boston y. 
Harvey, 16 A.2d 184. 
The acquirement of property by 


descent or by will is not a natural 
right but a privilege accorded by the 
state.—First Nat. Bank of Boston y. 
Harvey, 16 A.2d 184. 

Wash. The right to dispose of one’s 


ee 
< = § 7 
property by will is not only a valuable 
right but one assured by law.—In re 
Schafer’s Estate, 113 P.2d 41. 
_ Wash. The disposition by will of 
one’s property is a valuable right which 
is assured by law.—In re Miller’s Es- 
ae tate. T16°P.2d ‘526. 


§ 8 ; 
: Colo. The lex rei sitae controls dis- 
‘position of real estate by will.—Foster 
v. Kragh, 113 P.2d 666, 107 Colo. 389. 
Tex.Civ.App. The validity of a will 
or the capacity of the testator or the 
_ extent of his power to dispose of the 
_ property or the sufficiency of its exe- 
- ¢ution or the effect of the will are de- 
termined by the law of the state where 
land is Situated. Simmons v. O’Con- 
nor, 149 S.W.2d 1107, error dismissed, 
judgment correct. . ; 
The courts of Texas will not give 
effect to a will disposing of land in the 
state if it violates the prevailing rules 
of property—Simmons v. O’Connor, 
149 =S.W.2d aes error dismissed, 
judgment correct. 
aes es In re Landry and Steinhoff 
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incapacity of the testator, it must ap- 
pear that the alleged avoiding cause 
was operative and effective at the time 
f the execution of the will. Code 
33, § 118-208.—Boland vy. Aycock, 12 
b204319, 191 -Ga.. 327. 
Mich, Mental incapacity, to inyali- 
“s date a will, must be established as of 
the time will was made.—In re Get- 
chell’s Estate 295 N.W. 360, 295 Mich. 
8 ; 


: § 11 
-C.C.A.Okl. With respect to Indian 
wills falling within purview of statute 
-—-~providing that any person who has at- 
tained age 21 years having an allot- 
Oy “ment held under trust or other patents 
containing restrictions on alienation 
or individual Indian moneys or other 
_ property held in trust by the United 
_ States shall haye right prior to expira- 
tion of trust or restrictive period to 
dispose of such property by will in ac- 
cordance with regulations prescribed 
by Secretary of Interior, and approved 
ereunder, state law has no applica- 
tion. 25 U.S.C.A. 373.—Hanson vy. 
Hoffman, 113 F.2d 780. 
_ Indian was free to dispose of property 
over which Secretary of Interior had 
-mever assumed to exercise administra- 
tive control as any other citizen sub- 


Beit § 13 
- +Ney. Statute providing that a mar- 
ried woman might dispose of her sep- 
arate estate by will without consent 
- of husband, and might alter or revoke 

a will in like manner as a person under 
- no disability may do, is not a statute 
relating to method of revocation and 
merely empowers married women to 
make wills and confers upon them the 
ancillary rights of alteration or revoca- 
= tion; the words ‘‘may alter or revoke” 
Ss being clearly enabling and permissive 
oad and not destructive or restrictive. 
—- Comp.Laws, § 9906.—In re Walters’ Hs- 
; tate, 104 P.2d 968. 

The purpose of statute authorizing 
a married woman to dispose of her 
separate property by will without con- 
sent of her husband was to remove the 
testamentary disability of married 
women. Comp.Laws, § 9906.—In re 
Woa'ters’ Estate, 104 P.2d 968. 

Nev. Under the common law, a mar- 
ried woman could not make a will.— 
In re Walters’ Estate, 104 P.2d 968, 
60 Nev. 172. 

§ 23 


Cal.App. EXvery person of sound 

mind over age of 18 years may dis- 

i pose of his property by will. Probate 
Code, § 20.—In re Markham ’s. Estate, 
115 P.2d 866. 

Ill. A testatrix is not required to be 
absolutely of sound mind and memory 
in every respect in order to have suf- 
ficient mental capacity to make a will, 
and she must only at the time she 
makes the will have sufficient mental 


hy 


WIRTH Er 


i M5 


‘capacity to know the natural objects 
of her bounty, to comprehend the 
kind and character of her property, to 
understand the particular business in 
which she is engaged, and to make dis- 
position of her property according to 
some plan formed in her mind.—Lewis 
af Oe a 33 N.E.2d 440, 376 Il. 
1 


Kan. A testatrix need not have suffi- 
cient mental capacity to enter into com- 
plex contracts or engage in intricate 
business transactions in-order to have 
sufficient mental capacity to execute a 
will.—Kunkle vy. Urbansky, 109 P.2d 71, 
153 Kan. 117, 

Kan. A testatrix is “mentally com- 
petent” to make a will if she has suffi- 
cient mental capacity to know and un- 
derstand nature and extent of her prop- 
erty, has an intelligent understanding 
concerning disposition she desired to 
make of it, and persons she desires to 
receive it, and has the capacity to com- 
prehend the nature of claims to her 
bounty of those whom she desires to 
exclude from participation.—Kunkle v. 
Urbansky, 109 P.2d 71, 153 Kan. 117. 

Mich. If testamentary capacity 
exists, the court will not undertake to 
measure its degree.—In re _ Getchell’s 
Estate, 295 N.W. 360, 295 Mich. 681. 

Mich, Generally, “mental competen- 
cy” to make a will requires that tes- 
tator have sufficient mentality at time 
of making will to enable him to know 
what property he possesses and is dis- 
posing of to consider and know who 
are the natural objects of his bounty, 
and to understand what disposition he 
is making of the property.—In re Get- 
eine Estate, 295 N.W. 360, 295 Mich. 


N.Y.App.Div. For a person to have 

“mental capacity’? to make a will, it is 
only necessary that he be able to think 
with sufficient clarity so that without 
prompting he is able to understand 
and carry gut the business to be trans- 
acted, to hold in mind the extent and 
nature of his property and the natural 
objects of his bounty and the relation 
of one to the other.—In re Fahren- 
bach’s Will, 25 N.Y.S.2d 208, 261 App. 
Div. 48. 
N.Y.App.Div. Knowledge of the prox- 
imate amount and extent of one’s prop- 
erty is essential for testamentary ca- 
pacity.—in re Lynn’s Hstate, 26 N.Y.S. 
2d 96, 261 App.Div. 513, modifying 20 
N.Y.S.2d 925, 174 Mise. 361, affirming 
23 N.Y.S.2d 995, 175 Mise. 441. 

N.Y.App.Div. Wills do not depend 
for their validity upon testator’s abil- 
ity to reason logically, or upon testa- 
tor’s freedom from prejudice.—In re 
Hargrove’s Will, 28 N.Y.S.2d 571, 262 
App.Div. 202. 


§ 24 

Iowa. In will contest on ground that 
testatrix lacked mental capacity, the 
controlling fact is testatrix’ condition 
at time when will was executed.—In re 
Hayer’s Estate, 299 N.W. 481, 230 
Iowa 880. 

The disqualification which deprives 
one of “testamentary capacity’? must 
exist at time of execution of purported 
will—In re Hayer’s Estate, 299 N.W. 
431, 230 Iowa 880. 

§ 25 

Ark. A testator having capacity to 
retain in his memory, without prompt- 
ing, extent and condition of his prop- 
erty, and to comprehend to whom he is 
giving it and appreciate deserts and re- 
lations to him of others whom he ex- 
cludes from participation in his estate, 
has “testamentary capacity”.—Bollinger 
v. Arkansas Valley Trust Co., 151 S.W. 
2d 675. 

Cal. One who has sufficient mental 
capacity to understand the nature of 
his acts, the extent and character of 
his property, and relationship to per- 
sons who are the natural objects of his 
bounty is possessed of sufficient mental 
capacity to make a will.—In re Arnold’s 
Estate, 107 P.2d 25, prior opinion 99 
P:2d 236, 

Iowa. “Testamentary capacity” ex- 
ists if testator has sufficient mentality 
to understand nature and purpose of 
instrument about to be executed, to re- 
member extent and nature of his prop- 
erty, to know and comprehend distri- 
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ires ake th 
of, and to remember and know thos 
having claims upon his bounty, and ca- 
pacity to transact business generally, 
to make contracts, and to carry out 
difficult negotiations, are not essential © 
to “testamentary capacity’.—In re Hay- 
aon Estate, 299 N.W. 431, 2380 Iowa 

Mich. To have “mental capacity” to 
make wil, testator at time of making 
will must have sufficient mentality to 
know what property he possesses and 
of which he is making testamentary 
disposition, to consider and know who 
are natural objects of his bounty, and 
to understand what the disposition is 
that he is making of his property by 
the will—In re Grow’s Bstate, 299 N. 
W. 836, 299 Mich. 133. 

Mo. A testator with mind enough 
to understand ordinary affairs of life, 
kind and extent of his property; who 
are natural objects of his bounty, and 
that he is giving his property to per- 
sons mentioned in will, in manner 
therein stated, is capable of making a 
will.—Walter v. Alt, 152 S.W.2d 135. 

Mo.App. The test of “mental capac- 
ity” for purposes of executing a will 
is whether testatrix was mentally ca- 
pable' of understanding. nature of 
transaction in which she was. en- 
gaged, the general nature and effect of 
her property, 
Sired_ to ive 
without aid of any other 


mind and memory to intelligently un- 
derstand the nature of business in 
which he is engaged, to comprehend 
generally the nature and extent of 
property which constitutes his estate 
and which he intends to dispose of, and 
to_ recollect the objects of his bounty. 
—In re Schufer’s Estate, 113 P.2d 41. 
Wash. If, ut time of execution of 
will, testatrix had sufficient mind and 
memory to intelligently understand na- 
ture of business in which she was en- 
gaged, to comprehend generally the na- 
ture and extent of property which con- 
stituted her estate and of which she 
intended to dispose, and to recollect 
the objects of her bounty, testatrix 
was possessed of “testamentary capac- 
Be —In re Miller’s Estate, 116 P.2a 


§ 30 

Del.Super. A “delusion” which might 

incapacitate a person from making a 
will is a false belief for which there 
18 no reasonable foundation, a concep- 
tion of the existence of something 
which does not exist, of which the 
mind of the person entertaining it can- 
not be permanently disabused, and 
which influences provisions of will.— 
In re Barnes’ Will, 18 A.2d 433. 
_ Mistake and prejudice are not alone 
insane “delusions”, and if there are 
any facts, although they may have 
small evidential force, upon which the 
testator may in reason have based his 
belief, it will not be an insane delusion 
although the court may think testa- 
tor’s belief without foundation and, 
therefore, illogical.—In re Barnes’ Will, 
18 A.2d 433. 

Il. In general, an “insane delusion” 
is a belief in a state or condition of 
things which no rational person would 
believe, but, to establish a lack of tes- 
tamentary capacity, it must be such an 
aberration as indicates a deranged con- 
dition of the mind as distinguished 
from a mere belief in the existence or 
nonexistence of certain supposed facts 
based upon some sort of evidence.—Ry- 
oo ot Deneen, 31 N.E.2d 582, 375 Il. 

Mich. An “insane delusion” exists 
when testator persistently believes sup- 
posed facts which have no real exist- 
ence and so believes such supposed 
facts against all evidence and proba- 
bilities and without any foundation or 
reason for the belief, and conducts him- 
self as if such facts actually existed, 
but if there are any facts, however 
little evidential force they may possess, 
upon which the testator may in reason 
have based his belief, it will not be 


es unde 
‘ nsane delusion, the ultimate object 
of inquiry is whether an insane de- 
lusion, destitute of all evidential sup- 
port spontaneously arising in testator’s 
diseased mind, influenced him and oper- 
ated directly against the contestant.— 
-In re Balk’s Hstate, 298 N.W. 779, 298 
Mich. 303. 

Mo.App. An “insane delusion” which 

will render one incapable of making a 
will is a false and fixed belief not 
founded on reason and incapable of 
being removed by reason, and a ‘‘delu- 
sion” which may incapacitate a per- 
son from, making a will is the concep- 
tion of the existence of something ex- 
_travagant which has no existence what- 
~ ever, but of which the person entertain- 
ing it is incapable of becoming perma- 
nently disabused by argument, rea- 
son or proof.—Higgins v. Smith, 150 
SW.2a 589, transferred 144 S.W.2d 
149, 346 Mo. 1044. 

Wills cannot be annulled on theory of 
insane delusions because they reflect 
loves, hates, partialities, or caprices of 
testatrix.—Higgins v. Smith. 150 S.W. 
2a 539, transferred 144 S.W.2d 149, 
346 Mo, 1944. 

N.Y.App.Div. The fact that testator 
entertained a mistaken: belief that he 
was not the father of the children of 
his divorced wife would not of itself 
establish testator’s lack of testamen- 
tary capacity, so as to’ preclude pro- 
bate of will making no provision for 
such children, if there was _ any ra- 
tional basis at all for such belief by 
testator.—In re Hargrove’s Will, 28 N. 
YS 20 571,::262 -App.Div. 202. 

Wash. Even if testatrix suffered 
from hallucinations and delusions at 
time of making will, unless hallucina- 
tions and delusions were related to pro- 
visions of the will, they would not es- 
tablish testatrix’ lack of “testamentary 
capacity’.—In re Miller’s Estate, 116 P. 
2d 52 


34 
Wash. One is not incapacitated from 
making a valid will by reason of filthy 
habits, unsociability and miserliness, 
if otherwise mentally sound.—In re 
Miller’s Estate, 116 P.2d 526. 


35 

Ky. Momentary forgetfulness or lack 
of strict coherence in conversation to a 
reasonable extent is not evidence of 
mental derangement or lack of mental 
capacity and neither is a normal be- 
lief in spiritualism unless such_ belief 
is possessed to the extent that it 
destroys the will power and overcomes 
it or is indulged in to such an extent 
as to indicate insane delusions.—Comp- 
ton v. Smith, 150 S.W.2d 657, 286 Ky. 
LAE 

A belief in communication with dead 
people by letters and telephone and 
other physical and material means goes 
beyond a normal belief in spiritualism, 
since the words ‘spiritualism’ or 
“spirit”? would indicate that such com- 
munication, if at all possible, would be 
by spiritual inspiraticns through a 
higher power rather than by natural 
or physical materials, such as letters 
and telephone invented and controlled 
by man.—Compton v. Smith, 150 S.W. 
2d 657, 286 Ky. 179. 


§ 37 

Okl. In a will contest on the ground 
of testamentary incapacity, the princi- 
pal question is the mental capacity of 
the testator at the time of making his 
will, and the fact that he is habitually 
intoxicated does not invalidate the 
will, if he had the requisite understand- 
ing when he made it. 58 OkI.St.Ann. § 


61.—In re DeVine’s Estate, 109 P.2d 
1078. 
§ 39 
Mo. Extreme old age with its at- 


tendant physical and intellectual weak- 
nesses does not, of itself, incapacitate 
a testator and raises no presumption 
of his not having a disposing mind if 
testator is able to transact his ordi- 
nary business and is capable of under- 
standing extent of his property and 
appreciates the natural objects of his 
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pet te thes gay nt 4 
Ky. Momentary forgetfulness or lack 
of strict coherence in conversation to a 
reasonable extent is not evidence of 
mental derangement or lack of mental 
capacity and neither is a normal belief 
in spiritualism unless such belief is 
possessed to the extent that it destroys 
the will power and overcomes it or is 
indulged in to such an extent as to 
indicate insane delusions.—Compton vy. 
Smith, 150 S.W.2d 657, 286 Ky. 179. 
Mich. Weakness of mind and for- 
getfulness are not sufficient to invali- 
date a will if it appears that mind of 
testatrix was capable of attention and 
exertion when aroused and was not 


imposed upon.—In re Getchell’s Ds- 
tate, 295 N.W. 360, 295 Mich, 681. 
Mich. Instances of forgetfulness, 


habits of untidiness increasing with 
advancing years, and failure to exhaust 
the subject of conversation, afford no 
evidence of lack of testamentary capac- 


ity.—In re Grow’s Estate, 299 N.W. 836. ~ 


299 Mich. 133. 


§ 41 

Iowa. Mental weakness due to dis- 
ease does not deprive one of “tes- 
ey. capacity” until it has pro- 
gressed to extent that the power of 
intelligent action has been destroyed, 
and mere forgetfulness and enfeeble- 
ment of body are not alone sufficient 
to disqualify one from making a will. 
—In re Hayer’s Estate, 299 N.W. 4381. 
230 Towa 880. 

Kan. Physical weakness, suffering, 

and the fact of approaching death, are 
not in themselves sufficient to invalidate 
a will for lack of mental competency.— 
Kunkle v. Urbansky, 109 P.2d 71, 153 
Wan ei 7% 
__N.¥.Sur. It is essential to the valid- 
ity of a deathbed will made by a sick, 
suffering man that at time of its exe- 
cution testator knew and approved of 
its contents, and proponent is required 
to show affirmatively that the testator 
knew contents of the will and that it 
expressed his intention.—In re Costos’ 
Will, 25 N.Y.S.2d 306. 


§ 43 
Del.Super. Everyone is presumed to 
have testamentary canacity, and bur- 
den is.on will contestant to show the 
AN hs Coe re Barnes’ Will, 18 A.2d 


Ga. In will contest on ground of 
fraud and undue influence of principal 
beneficiary, wherein there was no aver- 
ment that testatrix was not of sound 
and intelligent mind, testatrix would be 
assumed to have been possessed of nor- 
mal mental faculties.—Marlin v. Hill, 
15 S.E.2d 473. 


La. In proceeding to annul will for 
mental incapacity of testator, where 
there was nothing in will itself sug- 


gestive of mental weakness, proponents 
were not required to eall notary pub- 
lic to whom will was dictated. or sub- 
scribing witnesses, although they were 
in court, to prove that testator was of 
sound mind and not incapacitated by 
pain or suffering.—Landry v. Landry, 
199 So. 401, 196 La. 490. 

A will which in its terms bears no 
evidence of mental weakness on_ part 
of testator is presumed to have been 
made by one of sound mind, and bur- 
den is on party attacking the will to 
show the contrary.—Landry y. Landry, 
199 So. 401, 196 La. 490. 

Mich. It is presumed that testator 
has mental capacity, and party assail- 
ing such capacity has the burden of 
proof.—In re Wawrzyniak’s _ Estate, 
998 N.W. 118, 297 Mich. 520. 

Mo. Extreme old age with its at- 
tendant physical and intellectual weak- 
nesses does not, of itself, incapacitate 
a testator and raises no presumption 
of his not having a disposing mind 
if testator is able to transact his or- 
dinary business and is capable of un- 
derstanding extent of his property and 
appreciates the natural objects of_his 
bounty.—Hennings y. Hallar, 149 S.W. 
2d 338. 

Okl. 
of testamentary 


In a will contest on the ground 
incapacity, the pre- 


ry capacity. 58 OkI.St. 
re DeVine’s Estate, 109 P.2d 
Pa.Orph. The law presumes © 
testator is competent to make a will 
that the instrument expresses his 
and unconstrained wishes.—In > 
ter’s Estate, 4 Fay.L.J: 37. 
Wash. Where a will, rational on 
face, is shown to have been exec 
in legal form, the law presumes 
mentary capacity and that the _v 
speaks testator’s wishes.—In 
fer’s Pstate,“113 P.2d 41. 
Wash. Where a will, rational o 
face, is shown to have been execut 
legal form, the law presumes t 
mentary capacity in testatrix t 
will speaks ther wishes, and 
must be cogent and convinci in or 
der to set aside the will.—In re Mil 
ler’s “Estate, “116 “P20 5265) oss 


§ 44 aa 
Iowa. Where probate of — will 
contested on ground of mental i 


was executing, 4 

erty he meant to dispose of, the objec 
of his bounty, and manner in whi 
he wished to distribute his | e: 
among them.—In re Hayer’s 
299 N.W._ 431, 230 Iowa 880. 
Mich. Burden is on will conte 


Mich. The burden of proving K 
mental capacity to execute a valid 
rests upon contestants.—In re 
Estate, 299 N.W. 836, 299 Mich Fpl 
RI. In proceeding for probate 
will, burden is on contestants to 
undue influence, and on proponent 
prove testamentary capacity.—Talon 
Jackson, 19 A.2qa 4. } 
Tex.Civ.App. Proponents of 
burden of proving testamentary 
ity of testatrix, but they made 
prima facie case of testamentary 


had proved the due execution o 
will, the contestant then assum 
burden as is the practice in wi 
tests.—Higgs’ Ex’x v. Higrs’ Ex’x 
S.W.2d 681, 286 Ky. 236. eae 
Mo. In will contest, proponents « 
will must in first instance prove — 
execution of will by compliance 
all the requirements and formalities 
prescribed by statute and that testator 
was at the time of execution of will 
of sound mind, irrespective whether 
contest is on ground of want of men 
capacity, and burden of proof as 
testator’s sanity remains with pro 
ponents throughout will contest.—Fos~- — 
ter v. Norman, 143 8.W.2d 248, trans-_ 
ferred, App., 139 S.W.2d 1013. See: Wee 
N.C. In will contest, caveators who 
“ae 


claimed that testator lacked testamen- 
tary capacity and that execution of 
will was obtained by undue influence — 
had burden of proof.—In re Harris’ 
Will. 11 S.H.2d 310, 218 N.C, 459. 


§ 51 

Ky. Inequality is a circumstance to 
be taken into consideration on the ques- 
tion of ‘‘mental capacity” and ‘undue 
influence’ where there is other evidence =a 
of a substantial nature coupled there- ‘ 
with, but inequality alone is insufficient 
to create presumption of incapacity or 
undue influence.—Hale v. Hale, 152 8. 
W.2d 984, 287 Ky. 271. 

Wash. Whether a will is unnatural, 
so that law will not presume testa- 
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§ 51 


mentary capacity of testatrix, is a ques- 
tion to be determined in each case as 
warranted by the facts.—In re Mil- 
ler’s Estate, 116 P.2d 526. 1 

Mental incapacity on part of testatrix 
is not presumed on theory that it was 
unnatural and unreasonable to execute 
a will giving all property to a stranger 
and cutting off one’s kin——In re Mil- 
ler’s wistate, 116 P.2d 526. : 

In determining whether a_ will is 
unjust or unnatural, so that law will 
not presume testamentary capacity of 
testatrix, history of testatrix’ family 1s 
to be considered and moral equities 
and obligations appearing therefrom. 
—In re Miller’s Estate, 116 P.2d 526. 

Testatrix’ will devising entire estate 
to three religious organizations, and re- 
fusing to devise any of estate to grand- 
children, was perfectly natural, so that 

law would presume testamentary ca- 
pacity in testatrix, where testatrix had 
not seen her children for more than 
20 years, had only heard from them 
occasionally and not at all during the 
last four years of her life, her daugh- 
ters were dead; her sons-in-law had 
remarried, her son had ignored her 
since boyhood, and srendebl cre with 
exception of two of them when they 
were quite small, had never seen ‘her. 


_—In re Miller’s Estate, 116 P.2d 526. 


§ 
Wash. In contest by testatrix’ grand- 


‘d children of will devising entire estate to 


three religious organizations, even if 
presumption that testatrix was incom- 
petent to make will arose by reason of 
appointment of a guardian of her 
estate about two years prior to mak- 


ing will, evidence, including testimony 


of physicians who attended testatrix 
for period of approximately last two 
years of her life and the particular 
period when will was executed, was 
sufficient to overcome the presumption 
and establish that testatrix possessed 
“testamentary capacity’.—In re Mil- 
ler’s Estate, 116 we 526. 


Or. Proponents. seeking to sustain 
validity of purported will were re- 
quired to prove testamentary capacity 


| by preponderance of testimony and 
to overcome presumption arising from 


pendency of guardianship that testa- 
tor lacked testamentary capacity.— 
In re Lambert’s Estate, 114 P.2d 125. 

Wash. If proof of insanity existing 
prior to execution of will consists of 
an adjudication of insanity, or decree 
declaring person to be non compos 
mentis and placing him under guard- 
janship, presumption is that such per- 
son was incompetent to make a will, 
and burcen is upon proponent to over- 
come such presumption by showing 
that sanity of testator had been re- 
stored, or that there was a lucid inter- 
‘val at time of executing will, or that 
delusion upon which adjudication of in- 
sanity was based did not affect the 
will.—In re Miller’s Estate, 116 P.2d 
526. 

The appointment of a guardian for 
testatrix’ estate, not for her person, 
nearly two years prior to execution of 
will was not an adjudication that 
testatrix was insane, so as to place 
burden upon proponents of will to 
overcome presumption that  testatrix 
was incompetent.—In re Miller’s Es- 
tate, 116 P.2d 526. 

; § 58 

Ill, Unsoundness of mind of testa- 

' trix cannot be inferred from proof of 
old age, distress, or physical disabil- 
ity.—Lewis v. Deamude, 33 N.E.2d 440. 
376 Ill. 219, 

§ 59 


N.Y.Sur. It is essential to the valid- 
ity of a deathbed will made by a sick, 
suffering man that at time of its exe- 
cution testator knew and approved of 
its contents, and proponent is required 
to show affirmatively that the testator 
knew contents of the will and that it 
expressed his intention.—In re Costos’ 
Will, 25 N.Y.S.2d 306. 

§ 60 

Ind.App. In will contest on ground 
that testatrix was mentally incapable 
of making a will, questioning witness 
as to what work witness saw testatrix’ 
husband do around premises at time 
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witness was at testatrix’ home was 
proper as throwing light on question 
whether will was natural or unnatural 
and as to whether husband merited 
being disinherited by his wife’s will.— 
Griffith. v. Thrall, 29 N.H.2d 345. 

In will contest on ground of mental 
incapacity of testatrix to execute a 
will, testatrix’ appearance was a Pree 
er subject of inquiry.—Griffit v. 
Thrall, 29 N.H.2d 345. 

Tex.Civ.App. In determining the is- 
sues of mental capacity and undue in- 
fluence, wide latitude is. allowed both 
contestants and proponents of will, the 
circumstances of any probative value 
being admissible—Davis v. Williams, 
144 S.W.2d 445. 

In suit to contest will on ground of 
mental incapacity and undue influence, 
oral testimony introduced on issue of 
mental incapacity was not erroneously 
admitted because it allegedly had the 
effect of ingrafting a parol trust on 
realty conveyed by the testator by deed, 
in view of the general rule that trial 
courts have a wide discretion in the 
admission of any ‘circumstances of 
probative value on issue of mental ca- 
pacity.—Davis v. Williams, 144 8.W.2d 


445. 
§ 71 

Ga. Though evidence of mental con- 
dition or acts of undue influence at 
tinves other than the time of the execu- 
tion of the will, may be received, if 
not too remote, to illustrate conditions 
existing at the time the will was exe- 
cuted, question still remains whether 
the testator was in condition to make 
the will at the time he made it. Code 
1933, § 113-208.—Boland v. Aycock, 12 
S.E.2d 319, 191 Ga. 327. 

Ill, In will contest, proof of mental 
condition of testator a reasonable time 
before or after making of will can be 
received, where it tends to show men- 
tal condition at time of execution of 
alleged will. Smith-Hurd Stats. ec. 148, 
§ 7.—Peters vy. Peters, 33 N.H.2d 425. 
376 Ill. 237. 

Ill. Proof of mental condition of tes- 
tatrix for reasonable time before or 
after making will can be received only 
when it tends to show such condition 
at the time of execution of the will.— 
Lewis v. Deamude, 33 N.H.2d 440, 376 
Ill. 219. 

Ind.App. In will contest, question 
whether testatrix was a person of un- 
sound mind at time of her marriage 
was not objectionable on ground that 
the time fixed in question was some- 
what remote from date of execution of 
the will, since extent of time covered 
in the investigation was a matter with- 
in sound discretion of the court and 
was a matter of weight to be accorded 
to the evidence more than a question 
of admissibility.—Griffith v. Thrall, 29 
N.B.2d 345. 

Ind.App. For purpose of determin- 
ing whether testatrix was of sound 
mind when will was executed, evidence 
as to her condition both before and 
after executing will was admissible 
for jury’s consideration.—Bell v. Bell, 
29 N.W.2d 358. 

Mo. While evidence as to testator’s 
mental condition before and after exe- 
eution of will was admissible in will 
contest, such evidence had no proba- 
tive value unless it raised an inference 
as to testator’s mental condition at 
time of execution of will—Hennings vy. 
Hallar, 149 S.W.2d 338. 

Mo. In will contest, evidence of oc- 
eurrences and circumstances prior to 
and closely approaching time of execu- 
tion of will, and shortly subsequent 
thereto, which tends to shed light on 
question of testamentary incapacity 
and tends to show condition of testa- 
tor’s mind at time of execution of will, 
is competent, and it is not required 
that proof of testamentary incapacity 
at very moment be made by eyewitness- 
es.—Walter v. Alt, 152 S.W.2d 135. 

Mo.App. Evidence that within a few 
months prior to execution of purported 
will testatrix changed from a modest, 
intelligent woman to one who was 
boisterous, immodest, incoherent in 
speech and constantly quarreling with 
her family could be considered by jury 
in will contest in determining testa- 


7 ’ 
trix’ mental capacity when will ; 
signed._Higgins v. Smith, 150 S.W.2d | 
539, transferred 144 S.W.2d 149, 346 
Mo. 1044. r vy 


§ 73 : ; 
Ind.App. The conduct and conversa- 
tion of a testatrix both before and 
after the execution of a will was a suf- 
ficient basis for inferring her mentality 
at the time of executing the will.— 
Griffith v. Thrall, 29 N.H.2d 345. 
Tex.Civ.App. In suit to contest will 
on ground of .mental incapacity and 
undue influence, trial court did not err 
in admitting in evidence four deeds and 
oral testimony explaining the circum- 
stances under which they. were. exe- 
euted by testator, not for purpose of 
showing who actually had title under 
the deeds, but as circumstances to 
test understanding of testator as to 
nature and extent of his. property, 
which was an incident jury might con- 
sider in testing testator’s mental ca- 
pacity, where three of the deeds were 
executed about 90 days prior to execu- 
tion of will, and were part of the 
same_ transaction.—Davis v. Williams, 
144 S.W.2d 445. yi 


Ind.App. In will contest on ground 
that testatrix was mentally incapable . 
of making a will, questioning witness 
whether any ill will appeared between 
testatrix and her husband, who receiv- 
ed nothing under the will, was proper 
as tending to show conduct of testatrix 
towards her husband and the relations 
existing between them.—Griffith  v. 
Thrall, 29 N.H.2d 345. 


§ 75 

Ky. In will contest proceeding, dec- 
laration of testator made several years 
after he executed his will, to the ef- 
fect that wife would not allow him to 
give part of his property to children 
of his deceased daughter was not ad- 
missible as substantive evidence of un- 
due influence, or to show that the 
will was procured thereby, but was ad- 
missible to show testator’s mental con- 
dition at the time of making the will, 
and his susceptibility to the influence 
of his wife—McComas v. Hull, 145 
S.W.2d 841, 284 Ky. 654. 


§ 79 

Ark. In will contest, evidence held 
to show that testator was mentally 
capable of making valid will.—Bollinger 
Pate eeee Valley Trust Co., 151 S.W. 

Fla. Conflicting evidence sustained 
finding establishing the execution, pub- 
lication and contents of a lost will, 
that testatrix had testamentary capaci- 
ty at the time of execution of the will 
and that will was lost by testatrix dur- 
ing her lifetime and at a time when she 
did not have testamentary capacity 
so as to effectively revoke will by the 
destruction thereof, and hence support- 
ed order reestablishing. lost will and 
aor ae ae Po RRODALE. Acts APS 

» §§ 5 -—In re Niernsee’ - 
tate, 2 So.2d 737. ie tae 

Ind.App. In will contest, evidence 
sustained jury’s verdict finding testa- 
Hie 1. have een a pasqund mind at 
ime of execution o er will.—Gri 
v. Thrall, 29 N.W.2d 346. Pubes 

Ky. Evidence sustained finding that 
alleged will was invalid on ground that 
it was procured by undue influence ex- 
ercised on the alleged testatrix and 
that»she was mentally incapacitated to 
make a will on purported date of the 
instrument.—Kelly’s Ex’r v. Kelly, 149 
S.W.2d 17, 285 Ky. 715. 

Ky. In proceeding for probate of 
will, evidence sustained verdict that 
testator was without mental capacity.— 
Compton v, Smith, 150 S.W.2d 657, 286 
Kyi 179, 

Mich. Hvidence sustained finding 
that testatrix was mentally competent 
to make a will, notwithstanding evi- 
dence that a sister wrote many busi- 
ness letters for her, and signed name 
of testatrix thereto, that sister took 
care of books of account for testatrix, 
and that testatrix was confused as to 
certain matters pertaining to her prop- 
erty.—In re Getchell’s Hstate, 295 N. 
W. 360, 295 Mich. 681. 

Mo. While evidence as to testator’s 
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‘before and after exe- 
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contest, such evidence had no probative 

value unless it raised an inference as 
to testator’s mental condition at time 
of execution of will—Hennings v. Hal- 
lar, 149 S.W.2d 338. 
The mere fact that testator has an 
imperfect memory, is forgetful of 
names of persons, and requires repeti- 
tion of questions, is not evidence of 
such mental disease that will render 
testator incapable of making a will— 
Hennings v. Hallar, 149 S.W.2d 338. 

_That testator did not speak to_his 
sister and her husband several days 
before will was executed, and that a 
receipt which testator signed for a 
witness had to be repeatedly read to 
testator was not, in itself, evidence 
that testator did not have mental ca- 
pacity.—Hennings vy. Hallar, 149 S.W. 
2d 338. 

That hospital records showed that 
testator threatened hospital orderly 
with a knife was, in itself, no evidence 
that testator did not have sufficient 
mental capacity to execute will three 
days later, in view of medical testi- 
mony concerning ailment from. which 
testator was suffering—Hennings v. 
Hallar, 149 S.W.2d 338. 

Mo. In will contest, evidence of tes- 
tator’s mental condition before and 
after date of execution of will has no 
probative value, unless it raises a rea- 
sonable inference as to testator’s men- 
tal condition at time he signed will.— 
Walter v. Alt, 152. S.W.2d 135. 

Evidence that testator sometimes 
called one of his daughters by name of 
another did not show that he did not 
know objects of his bounty, so as to 
establish ‘“‘testamentary incapacity” at 
time he made will.—Walter vy. Alt, 152 
S.W.2d 135. 

N.Y.App.Div. Evidence was insuffi- 
cient to support finding that testator 
lacked testamentary capacity at time 
of executing will.—In re Herskowit2’ 
ae 24 N.Y.S.2d 722, 260 App.Div. 
1033. 

N.Y.App.Div. Evidence in will con- 
test established that testator at time 
of execution of will was of sound and 
disposing mind and memory and _ pos- 
sessed testamentary capacity and re- 
quired the admitting of the will to 
probate.—In re Fahrenbach’s Will, 25 
N.Y.S.2d 208, 261 App.Div. 43. 

N.Y.App.Div. Evidence sufficiently 
established that testatrix was compe- 
tent to make will, to sustain decree ad- 
mitting the will to probate—In re 


Stone’s Estate, 29 N.Y.S.2d 395, 262 
App.Div. 937. 
Or. Proponents seeking to sustain 


validity of purported will were re- 
quired to prove testamentary capacity 
by preponderance of testimony and to 
overcome presumption arising from 
pendericy of guardianship that testator 
lacked testamentary capacity._In re 
Lambert’s Hstate, 114 P.2d 125. 

In contest of will which named de- 
cedent’s guardian as principal benefici- 
ary, evidence established that decedent 
was not possessed of requisite testa- 
mentary capacity.—In re Lambert’s Bs- 
tate, 114 P.2d 125. 


Pa. Evidence was insufficient to 
show that testatrix was mentally in- 
competent to make a will or that con- 
fidential relationship existing between 
testatrix and residuary legatee unduly 
influenced testatrix in making will.—tIn 
re Plege’s Estate, 17 A.2d 334, 340 Pa. 


R.I. Evidence sustained conclusion 
that proponent had discharged burden 
of proving testamentary capacity of 
testatrix.—Deighan v. Hanaway, 14 A. 
2d 811. 

Tex.Civ.App. In will contest, evi- 
dence was sufficient to support jury’s 
finding that testatrix had testamentary 
capacity at time of alleged execution 
of purported will. Rev.St.1925, art. 
3716.—Pratt v. Hayward, 151 S.W.2d 
874. 

Tex.Civ.App. Proponents of will had 
burden of proving testamentary capaci- 
ty of testatrix, but they made out a 
prima facie case of testamentary capac- 
ity by introducing testimony of attest- 
ing witnesses, attending physician of 


will was admissible in will 
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estatrix and two other doctors. Ver- 


t 
non’s Ann.Civ.St. art. 3348.—Krumb v. 
Porter, 152 S.W.2d 495, error refused. 

Wash. In will contest, evidence sus- 
tained determination that testatrix at 
time of making will enjoyed full meas- 
ure of testamentary capacity.—In re 
Sinclair’s HWstate, 118 P.2d ee 

Wis. To establish mental incompe- 
teney in will cases, the proof must be 
clear, convincing, and satisfactory, and 
the degree of proof should be no less, 


to warrant the appointment of a 
guardian of the person and estate of 
an alleged incompetent. St.1939, § 


319.01(3) (b).—In re Olson’s Guardian- 
ship, 295 N.W. 24, 236 Wis. 301. 


§ 83 

Ky. In suit to have paper adjudged 
not to be the last will and testament 
of deceased on ground of lack of tes- 
tamentary capacity, fact that deceased 
had change made in will so as to in- 
corporate therein a bequest to children 
of his sister was strong evidence of 
testamentary capacity.—Higgs’ Hx’x v. 
Higgs’ Ex’x, 150 S.W.2d 681, 286 Ky. 


Where testator had by contract obli- 
eee himself to care for his aged 
ather and to bury him at death, such 
contract assured father protection re- 
gardless of provisions of the will and 
failure of testator to mention father in 
will which was in favor of widow 
and stepson who had put money into 
home, and children of testator’s sister 
was neither inequitable nor unnatural 
and did not show want of testamenta- 
ry capacity —Higgs’ Hx’x v. Higgs’ 
Hx’x, 150 S.W.2d 681, 286 Ky. 236. 

Mo. An unnatural disposition by 
will tends to discredit the maker’s 
testamentary capacity, but if evidence 
shows that testator was of sufficient 
capacity at date of execution of will 
to comprehend its import, testator may 
dispose of his property to whom he 
pleases, even to exclusion of his heirs 
at law.—Hennings v. Hallar, 149 S.W. 
2d 338. 

Mo. Evidence of unnatural provi- 
sions of will is not sufficient in itself 
to establish either undue influence or 
mental incapacity, since law recog- 
nizes that person of requisite age, free 
from undue influence and of sound 
mind, may, if he so desires, execute an 
unnatural will, disinherit his own kin, 
and bequeath his property to an entire 
stranger, but, where there is substan- 
tial evidence of testamentary incapacity 
or undue influence, unnatural provi- 
sions of will may be considered to- 
gether with other facts—Kadderly v. 
Vossbrink, 149 S.W.2d 869. 


§ 87 

Ili. Unkind or unjust remarks indi- 
cating a prejudice against natural ob- 
jects of testator’s bounty do not show 
testator suffered from “insane delu- 
sions”, so as to establish lack of tes- 
tamentary capacity.—Ryan v. Deneen, 
31 N.H.20d 582, 375 Ill. 452. é 

Mo.App. The fact that in a discord- 
ant family testatrix might turn against 
first one member of family and then 
another, who differed with her, with 
no fixed delusion as to any particular 
one, or any particular subject, and 
conclude that they were persecuting 
her or mean to her because of such dif- 
ferences might be evidence of an “un- 
sound mind” but would not be proof 
of an “insane delusion” which would 
avoid purported  will.—Higgins v. 
Smith, 150 §.W.2d 539, transferred 144 
S.W.2d 149, 346 Mo, 1044. 

N.J.Prerog. Hvidence held  insuffi- 
cient to show that provisions of will of 
testatrix who had in memory all of her 
next of kin, and who knew what prop- 
erty she had to dispose of, and who 
comprehended meaning of the act she 
was doing when she made her will, 
were result of insane delusions.—In re 
yeas Will, 15 A.2d 616, 128 N.J.Eq. 
1 


N.Y.App.Div. Regardless of whether 
testator was mistaken in the _ belief 
that children of his divorced wife were 
not his, evidence did not disclose such 
an absence of a rational basis for such 
belief as to sustain a finding of lack of 
testamentary capacity on account 
thereof, so as to preclude probate of a 


_ formed 


will which made no provision for such 
children.—In re Hargrove’s Will, 28 N. 
Y.S.2d 571, 262 App.Div. 202. eee 


§ 89 ; nes oats 
Il.App. Where neither of attesting — 

witnesses, as required by statute pro- 
viding for execution of a valid will, — 
believed that testatrix was of sound 
mind and memory at the time of sign-_ 
ing document purporting to be her 
will, and there was competent evi- 
dence indicating that testatrix was ap-— 
proaching a state of coma, that her 
mind was clouded and hazy, and that — 
she had no clear conception of dis- — 
position of her property, and it was — 
not shown that document was read to ~ 
her, and she could not read it herself, 
admission of document to probate as 
will of. testatrix was error. Smith- 
Hurd Stats. c. 148, § 2:—In re Plum- 
mer’s Hstate, 30 N.H.2d 189, 307 Il. 
App. 378. ra 
Kan. Evidence was insufficient to 
sustain finding that testatrix, who suf. 
fered from cancer and was under phy- 
sician’s care, did not have required ~ 
mental capacity to execute will in 
which she left her property to her 
brothers-in-law and her nephew and 
are 
ea 


left no property to her son, who ha 
been gone and was unheard of fo 
many years until shortly before th 
testatrix’ death—Kunkle v. Urbansky, 
109" Pe20°71) 153 Kans tt ie , 
Ill health of testatrix al 


capacity” to execute a will—Higgins 
vy. Smith, 150 S.W.2d 539, transferred — 
144 S.W.2d 149, 346 Mo. 1044, 
N.Y.Sur. Where testator did not 
have average degree of literacy and 
was a very sick ‘man to whom drugs 
had been administered’ by physician, 
and alleged will was read to testator 
by lawyer in presence of beneficiary, 
but in absence of witnesses or other 
persons, and alleged will was executed — 
20 minutes before operation was per- 
on testator, and evidence 
showed that either by mistake or other- 
wise that alleged will was not drafted 
to accomplish wish of testator, and no 
explanation was given by beneficiary, 
probate of alleged will was denied.— 
In re Costos’ Will, 25 N.Y.S.2d 306. — 
Pa.Orph. On an appeal from the © 
probate of decedent’s will, evidence was — 
presented showing that he had been 
partially paralyzed by a “stroke’’, that 
he was forgetful and could not remem- 
ber names of relatives, etc. However, 
by applying the usual test of testa- 
mentary capacity as fixed by a long © 
line of decisions, the contestant showed — 
nothing to indicate that the decedent — 
did not understand the nature of the 
act he was performing in executing the 
will, or that he did not know what s 
property he had, or the persons who © 
were the natural objects of his bounty © 
and whom he wished to benefit—In re 
Morris’ Estate, 21 Wash. 120. 
90 


La. In suit to annul will for mental ; 
incapacity of testator, where testator 
was 80 years old at time will was 
executed and was suffering from an ~ 
ailment which caused severe pain at 
intervals, but the pain could be im- 
mediately relieved by use of a simple 
contrivance, and physician and others 
testified that testator was never de- 
ficient mentally, and will was dictated 
by testator to a notary public in the 
presence of witnesses, evidence sus- 
tained finding that testator was com- 
petent.—Landry v. Landry, 199 So. 
401, 196 La. 490. 

8 92 

N.J. An adjudication in chancery 
proceeding de lunatico inquirendo that 
a person was then a lunatie without 
lucid intervals and had been such for 
two years past, and upwards, is not 
conclusive on question of testamentary 
capacity during the two-year period, 
but constitutes merely a_ rebuttable 
presumption against validity of the 
will. N.J.S.A. 3:7-33 et seq., 3:2-3, 
3:2-138.—American Nat. Red Cross vy. 
Lester, 18 A.2d 295, 129 N.J.Eq. 28. 

§ 97 

Pa.Orph. On an appeal from the pro- 

bate of decedent’s will, evidence was 


§ 101 


partially paralyzed by a “stroke”, that 
he was forgetful and could not remem- 
ber names of relatives, etc. However, 
by applying the usual test of testa- 
mentary capacity as fixed by a long 
line of decisions, the contestant showed 
nothing to indicate that the decedent 
did not understand the nature of the 
; act he was performing in executing the 
will, or that he did not know what 
property he had, or the persons who 
were the natural objects of his bounty 
and whom he wished to benefit.—In re 
Morris’ Estate, 21 Wash. 120. 
v3 § 101 
Ark. Where testator by will pur- 
ported to devise real estate which he 
had previously conveyed by deed to 
another, no interest in the real estate 
passed under the will—Blackburn v. 
White, 147 S.W.2d 7. ; 
Gal. An insurance policy in legal 
ontemplation is ‘‘property” which can 
be sold, assigned, or bequeathed by 
the owner, and its pecuniary value to 


B 


yf California, 105 P.2d 922. 

Ga. Where plaintiffs failed to show 
hat ancestor under whose will they 
slaimed title to land ever had title or 
‘as ever in possession or that plain- 
iffs were in possession, plaintiffs were 
not entitled to recover the land.—Bright 
_ Cudahy Packing Co., 15 S.H.2d 880. 
A will cannot vest in an- 


(Y) . 
: loes not have at time of his death.— 


— LiLApp. 267. 

Mo. Where a deed conveys a_ base 
fee determinable on a condition subse- 
oe quent which may or may not eventuate, 

go that the whole fee title vests in 

grantee subject only to be defeated by 
preach of the conditions and re-entry 
by grantor or his heirs, the possibility 
of reverter is not an “estate”, and is 
alienable, unassignable and cannot be 

_ devised, but it is descendible.—Univer- 

sity City v. Chicago, R. I. 


7 & P. R. Co., 
149 S.W.2d 321. 
__N.Y.Sur. Where deceased’s widow 


during her lifetime was entitled to net 
ineome of a trust set up by will, and 
widow was also residuary legatee, 
_—residuary devisee and sole executrix 
of will, and proof showed that widow, 
since deceased, never made a physical 
delivery from deceased’s estate to her- 
self as legatee of securities claimed by 
widow’s stepdaughter under widow's 
will, the making of will by widow did 
not constitute a “constructive delivery” 
of securities, so as to establish that se- 
-—s eurities were beneficially owned by 
widow at time of her death.—In re Stre- 
 -beigh’s Estate, 27 N.Y.S.2d 569, 176 
~. , Misc. -381. 
+ §.C. The rights of beneficiaries un- 
der a will purporting to give testa- 
 tor’s wife a life estate in land, which 
testator had previously conveyed to 
wife in fee simple, with fee in remain- 
der to beneficiaries, in so far as doc- 
trine of “estoppel” was concerned, were 
to be measured according to rights of 
testator—Hubbard y. Beverly, 15 S.H. 
2d 740, 197 S.C. 476. 
Where testator executed a deed con- 
veying land to wife in fee simple and 
thereafter executed a will, in wife’s 
resence and with her consent, attempt- 
ing to devise to wife a life estate in 
land with the fee in remainder to tes- 
- tator’s children, and testator was not 
misled at time of execution of will but 
had full knowledge respecting deed, 
testator could not have asserted the 
doctrine of ‘estoppel’ to divest wife 
of fee-simple title under deed, and 
hence the doctrine did not apply to 
permit children to claim that wife’s 
heirs at law were precluded from 
claiming any interest in land after 
wife’s death.—Hubbard y. Beverly, 15 
‘ $.H.2d 740, 197 ee be 


§ 

Cal.App. Ordinarily, a beneficial own- 
er may dispose of his or her interest 
in property by will.—Crow v. Madsen, 
aba P.2d 7%, rehearing denied 111 P.2d 


eed 


presented showing that he had been 


| Aleorn y. Alcorn, 32 N.BH.2d 982, 309, 


y 


Minn. A beneficiary of a trust may 


‘devise and bequeath his interest in the 


trust, if it does not terminate at his 
death, the same as he would devise 
other property.—First & American Nat. 
Bank of Duluth y. Higgins, 293 N.W. 


585. 
109 
Oki. Interests of purchaser in con- 
tract for sale of realty constituted 
“property” subject to devise or aliena- 
tion, and subject to descent and dis- 
tribution as ‘assets’ of purchaser’s es- 


‘tate, and hence they became the prop- 


erty of his wife by virtue of will, and, 
at her death, went to her heirs by suc- 
cession, subject to the debts of her es- 
tate, and could be assigned by them. 
58 Okl1.St.Ann, § 644.—Leedy v. Ellis 
County Fair Ass’n, 110 P.2d 1099. 


115 

Miss. Under the common law, a mere 
“possibility of reverter” is not an ‘“‘es- 
tate’, present or future, but a possi- 
bility of having an estate, and possi- 
bilities of reverter were inalienable by 
deed or will but were descendible.— 
Ricks v. Merchants Nat. Bank & Trust 
Co. of Vicksburg, 2 So.2d 344. 

Under statute providing that any in- 
terest in land may be conveyed to vest 
immediately or in future by writing 
signed and delivered, legislature in- 
tended to enlarge the right to convey 
any interest in or claim to land by 
permitting it to be done not only by 
deed or will but by any other instru- 
ment of writing signed and delivered 
by which either legal or equitable title 
to land might become vested in a pur- 
chaser, or in another in trust for a 
third person. Code 1930, § 2110.— 
Ricks vy. Merchants Nat. Bank & Trust 
Co. of Vicksburg, 2 So.2d 344. 

The statute providing that any inter- 
est in Jand may be conveyed to vest 
immediately or in future by writing 
signed and delivered cannot be con- 
strued to prohibit alienation by will of 


a possibility. of reverter on ground 


that statute does not apply to a will 
and that a will is not a “writing signed 
and delivered” within statute, since a 
will is a writing signed under an au- 
thorization for delivery upon happen- 
ing of event which is to vest title 
in devisee. Code 1930, § 2110.—Ricks 
v. Merchants Nat. Bank & Trust Co. 
of Vicksburg, 2 So.2d 344. 

Under statute giving any person com- 
petent to make a will power to devise 
all the estate and interest in possession, 
“reversion”, or remainder which such 
person has, or at time of his death may 
have, in lands, word “reversion” is 
not used in a restricted sense but in- 
cludes a right of reversion which will 
mature into an estate upon happening 
of an uncertain future contingency, and 
it was intended by statute to grant 
the right to devise by will any estate 
or interest in land that a testator may 
then own, or at time of his death 
shall have, and such right includes a 
possibility of reverter owned at time 
of execution of will. Code 1930, § 3550. 
—Ricks vy. Merchants Nat. Bank & 
Trust Co. of Vicksburg, 2 So.2d 344. 

§ 116 

Cal. The insured’s property right in 

life insurance may be passed by in- 
sured by transfer, will or succession. 
St.1935, p. 638, § 10130.—Cook v. Cook, 
141..P.2d.322, 
_ The object of statutes making life 
insurance transferable without notice to 
insurer, unless expressly required, to 
any person, whether he has an insur- 
able interest or not, was to make in- 
Surance policies freely alienable, al- 
though transferee or legatee had no 
insurable interest. Civ.Code, §§ 2764, 
2765; St.1935, p. 638, §§ 10130, 10131. 
—Cook v. Cook, 111 P.2d 322. 

Where life policy has no named ben- 
eficiary, but is payable to insured’s es- 
tate, policy may be disposed of by will 
or pass by intestate succession if in- 
sured dies intestate. St.1935, p. 638, 
§§ 10130, 10131.—Cook y. Cook, 111 
P.2d 322, 

Where named beneficiary of life in- 
surance predeceases insured who has 
power to change beneficiary, insured 
may dispose of policy by will, since 
beneficiary had no vested right there- 


Cook ? 
The right of beneficiary to 1 nsur- 
ance becomes vested upon insured’s 
death, and no expression in insured’s j 
will purporting to assign policy or 
change beneficiary can be effective. St. 


1935, p. 638, §§ 10130, 10131; Civ. 
Code, §§ 2764, 2769.—Cook vy. Cook, 
111 P.2d 322. 


The statutes authorizing transfer of 
life insurance without notice to insurer, 
unless expressly required, to any per- 
son whether he has an insurable in- 
terest or not, did not render effective, 
as a transfer of insurance at death or 
as a change of beneficiary, provision 
of insured’s will directing that pro- 
ceeds of life policy, under which his 
wife was beneficiary, should be paid 
to his daughter, where wife was living 
at death of insured, who had made no 
attempt to comply with policy provi- 
sions for change of beneficiary. Civ. 
Code, §§ 2764, 2765.—Cook v. Cook, 111 
P.2d 322. 


Wash. Where a beneficiary in a war 
risk policy also has the status of a 
distributee of the insured’s estate, the 
beneficiary may, as  distributee, be- 
queath his interest in the insurance 
fund. 38 U.S.C.A. 514.—In re Ver- 
chot’s Estate, 104 P.2d 490. 

§ 117 

Fla. An estate by entireties is not 
subject to execution for debt of hus- 
band, to partition, to devise by will, 
or to the laws of descent and distribu- 
tion. Hunt v. Covington, 200 So. 76. 

Ga. Although widow to whom prop- 
erty has been set aside as a year’s 
support is entitled, after children reach 
majority, to possession of entire prop- 
erty for her support and maintenance 
and has power of sale for that pur- 
pose, the power of sale does not in- 
clude power to give children’s share of 


property to another by will. Code 
1933, §§ 1138-1002, 113-1006; Laws 
1937, p. 861, § 3.—Walden v. Walden, 


12 S.H.2d 345, 191 Ga. 182. 

Pa.Super. Where residuary' clause 
of will gave residuary estate to testa- 
tor’s wife to use and dispose of both 
the income and principal as she might 
desire during her life and after her 
death to testator’s three children share 
and share alike, and testator empow- 
ered wife as executrix to sell any prop- 
erty of the estate, the wife took only 
a “life estate with power to consume” 
and could not nie or devise any of 
the property not consumed by her to 
one of the children and thereby de- 
prive the other two of their interests 
Pope RR kee vy. Daube, 18 A.2d 


§ 122 

Kan. The alleged fact that testatrix 
who executed a will in 1929, giving her 
property to town in Switzerland in 
trust for building and equipping a hos- 
pital, became insane in 1933, prior to 
effective date in 1939 of the statute 
prohibiting any devise or bequest of 
property by a resident to a foreign 
country, subdivision thereof, or city or 
corporation located therein, or to any 
trustee or agent thereof, did not render 
inapplicable the general rule that a 
statute enacted after a will is execut- 
ed and before the death of the testa- 
tor is controlling on the construction 
of the will. Gen.St.Supp.1939, 59-602 
—In re Weeks’ Estate, 114 P.2d 857, 
154 Kan, 103. 

Mo. The right to dispose of or to 
take property under a will is not a 
natural right, but is a purely statutory 
one, and is subject to the regulation 
and control of the sovereign power.— 
Wyers v. Arnold, 147 S.W.2d 644, 

§ 123 

Ariz. Generally, in absence of statu- 
tory provision limiting the right of a 
testator to dispose of his property by 
will, he may dispose of his property as 
he sees fit, regardless of the fact that 
the prevailing code of morals may con- 
sider such disposition as unwarranted 
from any standpoint.—In re Nolan’s 
Wstate, 108 P.2d 385. 

Ark, A testator has right to give his 
property to whomsoever he sees fit, so 
long as he does not do so contrary to 
public policy or some rule of law.— 


Ohio App. A testator has the right 

to make disposition of his property by 
will as he sees fit, however inequitable 
it may be.—Holt y. Miller, 33 N.E.2d 
400, affirmed 14 N.H.2d 409, 133 Ohio 
St. 418. 

Pa.Super. Ordinarily testator is not 
obliged to leave a legacy to anyone or 
to see that legatee’s debts are paid, 
and testator may attach conditions to 
legacy until it comes into possession 
of legatee, or may provide for its pro- 
tection in transmission to beneficiary at 
end of testamentary trust.—Holmes- 
burg Bldg. Ass’n y. Badger, 18 A.2d 
D2 


If testator’s intention to restrict a 
gift is clear, it must be given effect if 
possible, and only such interest as lim- 
ited will pass.—Holmesburg Bldg. 
Ass’n vy, Badger, 18 A.2d 529. 

Property of testator becomes proper- 
ty of devisee or legatee only so far as 
it is made such by the will, and then 
with such control, incidents of owner- 
ship and liability to creditors as are 
given to it in the will—Holmesburg 
Bldg. Ass’n y. Badger, 18 A.2d 529. 


§ 126 
N.J.Ch. Where testatrix was _ resi- 
dent of Rhode Island at time of her 
death, disposition of personalty under 


her will was governed by_law_ of 
Rhode Island.——Redmond v. New Jer- 
sey Historical Soc., 18 A.2d 275, 129 


N.J.Eq. 57. 
Se 127 


S.C. Where a ae sustained find- 
ing that testator’s second marriage was 
lawful, provision of will whereby tes- 
tator, who was survived by lawful child 
of first marriage, gave more than one- 
fourth of his estate to his widow, was 
not invalid. Code 1932, §§ 8695, 8927. 
Se v. Bennett, 10 S.H.2d 23, 195 

se, ik. 

§ 132 

Iowa. Where will gave testator’s en- 
tire estate to wife, and wife prede- 
ceased testator, rule that wife would 
take the ‘“worthier title’ by . descent 
and distribution, rather than by will, 
was not applicable in determining right 
of wife’s heirs to share in distribution 
of property devised to wife. Code 
1935, § 12017.—In re Schroeder’s Hs- 
tate, 293 N.W. 492. 

Ky. The doctrine of “‘worthier title” 
under which one given by will the 
same interest in quantity and quality 
which he would have taken in event 
of intestacy, takes by descent not un- 
der the will, serves to hinder rather 
than aid in the ascertainment of the 
intention of a testator which is the 
cardinal purpose in the construction 
of wills and the doctrine does not ap- 
ply in Kentucky.—Mitchell v. Dauphin 
Deposit Trust Co., 142 S.W.2d 181, 283 
Ky. -532: 

Under will providing that if daugh- 
ter died without surviving descendants 
then estate devised to her should go 
to ‘my heirs at law as the same would 
descend from me’ heirs at law of tes- 
tator would take as purchasers under 
the will and not by inheritance.— 
Mitchell v. Dauphin Deposit Trust Co., 
142 S.W.2d 181, 283 Ky. 532. 

W.Va. A testamentary provision dis- 
posing of land and expressing purpose 
to have testator’s widow take for life 
‘her third’, including mansion house, 
was merely a provision confirming wid- 
ow’s right to dower and did not create 
an estate to be distinguished there- 
from.—Dawson y. Christopher, 11 8.H. 


A glehos 
§ 134 
Ariz. The description by a testator 
of named beneficiary as his ‘future 
wife’ did not make the will invalid 
because marriage to beneficiary was 


illegal for the reason that divorce 
from testator’s widow was_ illegal, 
since the words ‘future wife’ were 


descriptive merely and did not impose 
a condition._In re Nolan’s Estate, 108 
P.2d 385. 

A will, i 
testator who was contemplating divore- 
ing his wife and marrying beneficiary, 
was not yoid as against “public pol- 


al y. Shineberg- 
; a _terfere with or dest 


which was executed by a 


‘% 


it tended to in- 
roy an existing 
marriage, since, though an agreement 
which tends to interfere with or de- 
stroy an existing marriage is void as 
against public policy, it is only where 
the agreement is a cause, no matter 
how remote, of the contemplated or 
actual dissolution of the marriage re- 
lation, that it is against public policy, 
not when it is an effect thereof.—In 
re Nolan’s Hstate, 108 P.2d 385. 
§ 141 

N.Y. The purpose of statute invali- 
dating legacy to witness whose testi- 
mony is necessary for proof of will is 
to render competent a subscribing wit- 
hess, who would not have been so oth- 
erwise, and to guard against fraud in 
preparation and execution of wills, but 
the statute is not intended to outlaw 
gifts to a witness whose testimony is 
not required for probate of the will, and 
invalidity of such a gift is confined to 
those cases in which exclusion of a wit- 
ness by reason of interest would pre- 
vent probate of the will. Decedent Es- 
tate Law, § 27.—In re Walters’ Hstate, 
33 N.W.2d 72, 285 N.Y. 158, modifying 
21 N.Y.8.2d 37, 259 App.Div. 1078, af- 
firming 15 N.Y.S.2d 8, 172 Mise. 307. 

Under statutes invalidating legacy to 
a witness whose testimony is necessary 
for proof of will, but permitting Sur- 
rogate to dispense with testimony of 
witness who is absent from the state, 
where will was in fact proved without 
testimony of absent attesting legatee, 
the legacy to witness was not invalid 
though witness had voluntarily absent- 
ed herself after death of testatrix in 
order to preserve her right to take the 
legacy. Decedent.Hstate Law, §§ 21, 27; 
Surrogate’s Court Act, § 142.—In re 
Walters’ Estate, 33 N.E.2d 72, 285 N. 
Y. 158, modifying 21 N.Y.S.2d 37, 259 
App.Div. 1078, affirming 15 N.Y.S.2d 8, 
172 Misc. 207. 


icy,” on ground tha 


§ 155 : 

Miss. The statute and Constitution 
providing in effect that every bequest 
of any money directed to be raised by 
sale of land to any body politic in 
trust for purpose of being appropriated 
to charitable uses shall be void are not 
applicable to. devises or bequests to the 
state. Code 1930, § 3564; Const.1890, 
§§ 269, 270.—Coleman v. Whipple, 2 
So.2d 566. 

Where residue of testator’s estate was 
bequeathed in equal parts to three state 
educational institutions, the three state 
educational institutions were entitled to 
share in the residuary estate, which 
included proceeds of sale of real es- 
tate, in conformity with the wishes 
of the testator, since Constitution and 
statute providing in effect that every 
bequest of any money directed to be 
raised by sale of land to any body 
politic in trust for purpose of being 
appropriated to charitable uses shall 
be void are not applicable to devises 
or bequests to the state. Code 1930, § 
3564; Const.1890, § 269.—Coleman vy. 
Whipple, 2 So.2d 566. 


Miss. A devise of real estate to a 
corporation chartered to establish and 
maintain a home for aged and destitute 
women in the state of Mississippi was 
invalid as a devise in “trfst” within 
constitutional provision prohibiting de- 
vise of real estate to any person or 
body politic in trust, either express 
or implied, for purpose of being ap- 
propriated to charitable use or purpose 
notwithstanding the devise was direct 
to the corporation instead of to it for 
express or implied benefit of the home, 
since the corporation could claim the 
property for no other purpose than that 
of appropriating it for benevolence, un- 
der its charter from the state. Const. 
1890, § 269.—Old Ladies’ Home Asgs’n 
vy. Grubbs’ Hstate, 2 So.2d 593, over- 
ruling suggestion of error 199 So. 287. 

Constitutional provision prohibiting 
devise of real estate in favor of any 
religious. or ecclesiastical corporation, 
society, denomination or association of 
persons and to-any person or body 
politic in trust either express or im- 
plied for purpose of being appropriated 
to a charitable use or purpose was not 
merely intended to prevent property 


from being devised so as to create a 
trust in a strict technical sense, bu 
it renders invalid any such devise t 
any corporation, society, denomination, 
association, person or body politic 
enumerated therein where such devise é 
is to be accepted under an obligation 
either express or implied to appropri- 
ate the same to a charitable use or 
purpose, Const.1890, §  269.—Old — 
Ladies’ Home Ass’n vy. Grubbs’ Estate, 
2 So.2d 593, overruling suggestion of 2 
error 199 So. 287. - es 


: § 156 PEE 
Pa.Orph. Under § 6 of the Will 
Act of 1917 P.L. 406 and its amend. 
ments, 20 P.S. § 195, bequests to chari- 
ties are void when the will is executed 
less than thirty days before the dece- 
dent’s death.—In re Reed’s Estate, 23 
Erie 20. EF Pha 
§ 166 ; BS eG 
Cal.App. A nonprofit corporation or- 
ganized under statute by fratern 
order to own, control, conduct and 
manage homes, hospitals and asylums 
for care of aged and indigent members _ 
of order was not a ‘charitable orga 
zation,” within statute inhibiting b 
quest of property to a charitable or 
benevolent corporation or to any per- 
‘son in trust for charitable uses exceed-— 
ing more than one-third of testator’s 
estate if testator leaves any ascending, — 
descending or collateral heirs, in view 
of fact that benefits of homes, hospital 
and asylum were extended exclusively ce 
to members of order. Civ.Code, § 593: # 
Probate Code, § 41.—In re Henderson’s —_— 
Estate, 105 P.2d 937. = oe ie 
§ 172 
Cal. A bequest to a nonprofit cor- 
poration organized by fraternal order 


indigent, 
was made for a “charitable purpose’ 
and to an institution with a charitable 
purpose within statute  restrictin 
amount of a charitable bequest to one- 
third of testator’s estate, even though 
an inmate upon admission must assign 
his assets to corporation, and members — 
of order are assessed annually for sup- 
port of corporation, where members ac- _ 
quire no right by paying such assess- 
ments to be admitted to a home even 
after fulfilling entrance requiremen 
Probate Code, § 41.—In re Hender- 
son’s Hstate, 112 P.2d 605, 17 Cal.2d — 
853, prior opinion 105 P.2d 937. — 

A bequest to a nonprofit corporation 
organized by fraternal order to con-- 
duct homes for care of aged, indigent, 
or infirm members of order was a ~ 
“charitable bequest’ ee 
institution” within statute restricting 
amount of a charitable bequest to one- — 
third of testator’s estate, where order 
is a constantly changing group, home — 
exists not only for benefit of members 
presently eligible for admission but 
also for benefit of presently ineligible — 
members and future members, and ar- 
ticles of incorporation limit each local — 
chapter to one resident in home for 
each 500 members in chapter, since the — 
beneficiaries thus constitute an indef- 
inite class. Probate Code, § 41.—In re j 
Henderson's Estate, 112 P.2d 605, 17 
Cal.2d 853, prior opinion 105 P.2d 937. — 

Miss. A corporation organized to es- 
tablish and maintain a home for aged — 
and destitute women is not a “religi- 
ous or ecclesiastical corporation” but 
is a “body politic’ within a constitu- 
tional provision invalidating devises 
thereto in trust for charitable uses. 
Ann,Code 1892, § 832 et seq.; Const. 
1890, § 269.—Old Ladies’ Home Ass’n 
v. Grubbs’ Estate, 199 So. 287. 

A devise of a house and lot to a 
distant home for aged and destitute 
women is on an implied trust and 
therefore invalid under a_ constitu- 
tional provision nullifying devises to 
a religious or ecclesiastical corpora- 
tion or society, or to any person or 
body politic, in trust for charitable 
uses, but a bequest of monies is not 
invalid under a similar constitutional 
provision relating to bequests but 
mentioning only religious or  ec- 
elesiastical corporations or _ societies. 
Ann.Code 1892, § 832 et seq.; Const. 
1890, §§ 269, 270.—Old Ladies’ Home 
Ass’n vy. Grubbs’ Hstate, 199 So. 287. 


en 


§ 178 


178 

N.Y.App.Div. provision in will giv- 
_ ing wife a life estate and giving residu- 
ary estate at death of wife to village 
for erection of hospital was not viola- 
tive of provision in Decedent Estate 
Law relating to election by surviving 
spouse against or in absence of testa- 
mentary provision, where mathematical 
computation of value of life estate to 
wife showed that she received value in 
excess of one-half of total value of es- 
tate. Decedent Hstate Law, § 17.—In re 
Kirkbride’s Estate, 24 N.Y.S.2d 375. > 


§ 179 

‘N.Y.Sur. “Hstate’, within statute 
prohibiting testator having spouse, 
child, descendant, or parent from _be- 
queathing more than half his estate to 
any benevolent, charitable, literary, 
scientific, religious or missionary s0- 
ciety, association, corporation or pur- 
pose, means gross estate owned by de- 
cedent at his death, exclusive of such 
part thereof as cannot under any cir- 
cumstances be subject to his testamen- 
tary disposition, and does not include 
property set off to surviving spouse 
or minor child, Decedent Hstate Law, 
§ 17; Surrogate’s Court Act, § 200.— 
In re Epstein’s Hstate, 27 N.Y.8.2d 872, 
176 Mise. 494, 

_ In determining whether testator left 
more than half his estate to religious 
and charitable interests, only amount 
actually paid in settling disputed 


_ @laims should be used in determining 


amount of testator’s debts, and not 
full amount of disputed claims, and no 
addition to such amount paid could 
be made for legal services rendered in 
resisting claims. Decedent Estate Law, 

17—In re Epstein’s Estate, 27 N.Y. 

.2d 872, 176 Misc. 494. 

The statute prohibiting testator or 
-testatrix having spouse, child, descend- 
ant or parent from leaving: more than 
half his or her estate to benevolent, 
eharitable, literary, scientific, religious 
or missionary society, association, cor- 
poration or purpose, and the statute 
governing election by surviving spouse 
against or in absence of testamentary 
provision, are correlative, and are nei- 
_ ther exclusive nor contradictory of each 

other, and effect of election under lat- 
ter statute is involved in and _ inci- 
dental to a determination of rights un- 
der former statute. Decedent Estate 
Law, §§ 1%, 18.—In re Epstein’s Estate, 
27 N.Y.S.2d 872, 176 Mise. 494, 

The making of a valid election 
against will under section 18 of the 
Decedent Estate Law effects a restric- 
tion on the term “last will and testa- 
ment”’ in section 17 of such law, pro- 
hibiting testator or testatrix having 
spouse, child, descendant or ‘parent 
from leaving, by last will and testa- 
ment, more than half his or her estate 
to benevolent, charitable, literary, 
scientific, religious or missionary so- 
ciety association, corporation, or pur- 
pose, as if such term read “last will 
and testament as modified by a valid 
election made under section 18 of 
this act,’ and a valid election has the 
effect of a statutory codicil to the will. 
Decedent Hstate Law, §§ 17, 18.—In re 
Epstein’s Wstate, 27 N.Y.S.2d 872, 176 
Mise. 494. 


§ 187 

C.C.A.Alaska. Evidence relating to 
understanding between 70-year-old de- 
ceased, who had suffered two strokes 
of paralysis, and plaintiff at time when 
plaintiff moved into deceased’s home to 
act as nurse and housekeeper for de- 
eeased, who lived for about 7 months, 
established plaintiff’s right to de- 
ceased’s property by virtue of his prom- 
ise to devise all his property to plain- 
tiff if she would care for him for re- 
mainder of his life-—Bolander v. God- 
sil, 116 F.2d 437. 

C.C.A.N.J. Evidence was insuffi- 
cient to establish that decedent made 
an oral agreement with plaintiff to 
make a will naming plaintiff as de- 
cedent’s residuary legatee and devisee 
and to make plaintiff executor of her 
will—Neely v. Merchants Trust Co. 
of Red Bank, 113 F.2d 953, affirming 
ha Paty, 130, motion denied 110 F. 
2 ‘ 
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Alaska. A person may by a valid 
contract bind himself to make a will 
at some future time devising his prop- 
erty to another.—Moumal v. Walsh, 
Alaska 656. 

Alaska. An oral contract to make a 
will in favor of another person must be 
sustained by clear, satisfactory, and 
convincing evidence.—Moumal v. Walsh, 
9 Alaska 656. 

Ark. An oral contract to devise 
property may be entered into for val- 
uable consideration and enforced in 
ry ambien th vy. Baker, 145 S.W.2d 

47. 


Ark. Where a contract, whereby 
promisor contracted that all his prop- 
erty should go to promisee on condi- 
tion promisee should: provide mainte- 
nance for promisor during winters, 
and promisee agreed to so provide for 
promisor, was signed by promisor only, 
the promisee could make no claim to 
promisor’s property after promisors 
death based on such contract, particu- 
larly in the absence of proof that 
promisee had fulfilled conditions of 
contract.—Blackburn v. White, 147 S. 
W.2d 7. 

Cal.App. Property settlement con- 
tract providing that if wife should die 
before husband all property in her pos- 
session should be returned to husband 
was a valid contract to make a will, 
since that was only practicable method 
for property to be returned after wife's 
death, and, where wife accepted con- 
sideration paid in reliance upon the 
eontract but her will did not provide 
for return of property to husband, 
wife’s executors were “estopped” to 
deny binding effect of the contract.— 
Barr vy. Ferris, 107 P.2d 269. 

Cal.App. Antenuptial contract pro- 
viding that separate property of each 
spouse should remain separate with 
full power of disposition and descend 
to his or her heirs in event of intesta- 
cy, that wife should have life interest 
in California realty, and will of hus- 
band leaving most of his property to 
son and delivery of such documents by 
husband to son and later promises by 
father to leave his property to son did 
not constitute a binding contract for 
son’s benefit enforceable by son or his 
representatives, so as to constitute wi- 
dow taking property under later will 
a “trustee” for benefit of son.—Sanders 
v. Crabtree, 112 P.2d 923. 

Where alleged parol contract to 
leave property to another is sought to 
be enforced after death of promisor 
it will be scrutinized with particular 
care, and only upon a satisfactory 
showing that it is definite and certain 
and just will it be enforced, and proofs 
of contract should be clear and acts 
of claimant referable alone to the con- 
Jaa say wa v. Crabtree, 112 P.2d 


Fla. A “joint will’ is one where 
same instrument is made the will of 
two or more persons and is jointly 
signed by them, and disposes of prop- 
erty jointly held by them, and it can- 
not be effective until death of survivor. 
—Hall v. Roberts, 1 So.2d 579. 


Ga. Where infant girl’s mother, who 
had full parental authority over her 
by reason of the desertion of the girl 
by the father, surrendered the girl and 
all parental rights to a third person 
for the purpose of having the girl 
adopted by the third person, so that 
the mother thereby lost the parental 
rights, including the right to the com- 
panionship and services of the girl, 
and third person in turn agreed to 
adopt, care for, and rear the girl and 
leave to her one-half of his estate by 
will, a mutually binding and enforce- 
able “contract”’ arose.—Savannah Bank 
& Trust Co. v. Wolff, 11 S.H.2d 766, 
191 Ga. 111. 


Iowa. Evidence was insufficient to 
support finding that when testator ex- 
ecuted his will on February 25, 1925, 
he did so pursuant to a contractual 
arrangement with his wife that she 
would also execute a will in testator’s 
favor and that a will executed by wife 
nine years later on July 5, 1934, was 
such will, and hence rules applicable 
to mutual and reciprocal wills did not 


apply.—In re Schroeder’s Bstate, 2! 
N.W. 492. ee AAs 9) 

Mich. Decedent’s letters and oral 
declarations showing no more than a 
present and unexecuted intention to 
leave his property to plaintiff were in- 
sufficient to establish a contract to 
leave property to plaintiff by will or 
otherwise.—Bell vy, Cramer’s Hstate, 295 
N.W. 553, 296 Mich. 44. 

N.J.Ch. Testimony of solicitor that 
deceased during her lifetime had told 
him that she wanted to make a_ will, 
that the solicitor knew her relation 
with named individual, and that she 
had promised to make a will and leave 
everything to the named individual, 
assuming its admissibility, did not 
show a “contract” or “agreement” by 
deceased with the named individual to 
leave him all her property.—Ehling v. 
Diebert, 15 A.2d 655, 128 N.J.Eq. 115. 

N.J.Ch. Alleged agreements to make 
a will are always regarded with suspi- 
cion and are subjected to the closest 
scrutiny, and must be definite and cer- 
tain in their terms, and the proof 
theraof must be clear and convincing. 
—Ehling ‘vy. Diebert, 15 A.2d 655, 128 
N.J.Eq. 115. 

N.Y.Sup. A promise of municipal em- 
ployee that in event his wife should 
predecease him he would at time of 
her death designate plaintiff as sole 
beneficiary of whatever sums of money 
might at his death remain to his credit 
as a member of City Employees’ Re- 
tirement System was not void as a 
“contract to’ bequeath property or to 
make a testamentary provision’. Per- 
sonal Property Law, § 31, subd. 7.— 
bp Ba ag v. LaGuardia, 25 N-Y.S.2d 


The purpose of the statute rendering 
void an oral promise, the performance 
of which is not to be completed before 
the end of a lifetime, and statute ren- 
dering void an oral promise to _ be- 
queath property or make testamentary 
provision of any kind, was to prevent 
the assertion of oral claims against the 
estates of deceased persons and having 
been passed at same time they are to 
be read together, one being intended 
to supplement the other. Personal 
Property Law, § 31, subds. 1, 7.—Bay- 
reuther v. LaGuardia, 25 N.Y.S.2d 620. 

N.Y.Sur. One may make a_ valid 
contract to dispose of property in a 
certain manner by his will—In re 
Sterling’s Will, 27 N.Y.S.2d 36. 


Ohio App. Where record required 
conclusion that instrument purporting 
to be a contract to make a will was 
entered into and signed by the parties 
and by a single witness and instru- 
ment contained declaration to which 
testatrix subscribed that she had exe- 
cuted will devising certain property, 
the instrument, if a contract to make a 
will, was in form required by statute 
even though only testatrix signed 
where parties to contract should have 
signed and witness signed his name 
under that of testatrix, and other par- 
ties to the contract signed at place 
designated for signature of witnesses. 
Gen.Code, 10504-3a.—Mustard  v. 
Cook, 34 N.E.2d 808. 


Or. A “mutual or reciprocal will’ is 
one by which each testator makes a 
testamentary disposition in favor of 
other, and such a will is valid and is 
entitled to probate upon death of either 
EA creer ik v. Lieuallen, 118 P.2d 

Wash. In order to establish an oral 
contract to bequeath property, the evi- 
dence. must be conclusive, definite, cer- 
tain, and beyond all legitimate contro- 
versy.—Aho v. Ahola, 104 P.2d 487, 

Wvidence was not sufficiently clear 
and conclusive to show that unmarried 
man entered into oral contract to be- 
queath all of his property to widow at 
whose home he had resided during 
winter months for several years preced- 
ing his death, in consideration for his 
pope ane. board.—Aho vy. Ahola, 104 P. 
2 ; 


§ 188 
C.C.A.Alaska. Plaintiff’s acts in car- 
ing for deceased subsequent to his 
promise to devise his property to her if 
she would care for him manifested an 


acceptance of. his” offer, regardless of 


plaintiff’s secret intention.—Bolander v. — 


~Godsil, 116 F.2d 437. : f i 

The plaintiff could not be denied 
right to deceased’s property, based on 
deceased’s promise to devise his prop- 
erty to her if she would care for him, 
on ground of want of mutuality in the 
contract, where contract had been ex- 
ecuted by services rendered by plain- 
tiff—Bolander v. Godsil, 116 F.2d 437. 
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§ 
_ ©.C.A.Alaska. Where deceased's prom- 
ise to devise his property to plaintiff 
if she would care for him for remain- 
der of his life was accepted by plain- 
tiff’s acts in caring for deceased, the 
acceptance showed plaintiff’s promise 
which constituted consideration for the 
PORE ochre Aa v. Godsil, 116 F.2d 


37. 

Ala. Where father and his two chil- 
dren executed an instrument whereby 
father relinquished to his two children 
all rights which descended to him 
from his deceased wife and mother of 
the children, and whereby father be- 
queathed to’ the children equally an 
undivided two-thirds interest in all 
his personal: property and all his real 
estate, and the children agreed to pay 
father $5,000 annually, the agreement 
was supported by sufficient ‘consid- 
eration’’.—Wagar v. Marshburn, 1 So. 
2d 3038. 

Alaska. An oral contract to make a 
will in favor of another person must 
be supported by a sufficient valid con- 
sideration, and by a “sufficient consid- 
eration” is meant a benefit to the 
promisor or a detriment to the prom- 
isee, or both, and it must have some 
value in the eyes of the law.—Moumal 
y. Walsh, 9 Alaska 656. 

Ark. An oral contract to devise 
property may be entered into for valu- 
able consideration and enforced in 
See aciwela vy. Baker, 145 S.W.2d 
347. 


Ga. Where the mother of an infant 
girl, having full parental authority 
over her, surrendered girl to a third 
person for purpose of having girl 
adopted by the third person, the bene- 
fits accruing to the third person as a 
result of the acts and promises of the 
mother in the girl’s behalf, the detri- 
ment suffered by the mother and the 
irrevocably changed status of the girl, 
were “sufficient consideration” to sup- 
port a promise by the third person to 
devise realty and personalty to the girl. 
—Savannah Bank & Trust Co. v. Wolff, 
11_S.B.2¢d_766,; 191 Ga, 111, 

Ga. A devise by widow to defend- 
ant of property set aside as a year’s 
support to widow and minor child 
could not be upheld on theory that 
it was made in consideration of serv- 
ices rendered to her by defendant, who 
was her son, where there was no con- 
tract to pay for the services. Code 
1933, §§ 3-107, 113-1002, 113-1006; 
Laws 1937, p. 861, § 8—Walden v. 
Walden, 12 S.H.2d 345, 191 Ga. 182. 


Kan. A wife’s right to bequeath one- 
half of her separate property to some 
one other than her husband and to re- 
ceive one-half of husband’s property 
jutright rather than a life estate in all 
of husband’s property was. suflicient 
“consideration” to support contract be- 
tween husband and wife to devise their 
property to survivor and at death of 
survivor to their foster daughter.— 
West v. Sims, 109 P.2d 479, 153 Kan. 
248. 

Ohio App. Where children and their 
stepmother were sole devisees, fact that 
children joined in conveyances and 
transfers by stepmother did not clear- 
ly and convincingly show that chil- 
dren had turned over to their step- 
mother their interest in the estate up- 
on her agreement to leave all her prop- 
erty to stepchildren.—Alban v. Schnie- 
ders, 34 N.H.2d 302, 67 Ohio App. 397. 


§ 190 Y 

Ala. If an agreement to make a will 
bequeathing property relates to such 
property as the promisor may. have 
at this death, he may dispose of it as 
he sees fit in his lifetime and agree- 
ment will fasten itself on such prop- 
erty as he might have at the time of 


If an agreement to make a will re- 
lates to a general legacy or annuity it 
does not pass any certain item of prop- 
erty or specific lien, but its effect is 
to cause the promisor’s heirs, distribu- 
tees, legatees and personal representa- 
tives to stand charged with a duty to 
pay it out of the assets of the estate 
generally, and it thereby creates a 
“trust”? on his descendable property.— 
Wagar v. Marshburn, 1 So.2d 303. 

In absence of improper purpose, a 
will or a promise to make one when 
supported by sufficient consideration 
by which one in effect agrees to leave 
at his death his property to another, 
serves to exclude that which he may 
in his lifetime dispose of and to in- 
clude that which he may acquire and 
own at his death.—Wagar v. Marsh- 
burn, 1 So.2d 303. 

Fla. A joint and mutual will can- 
not be given effect so long as one of 
parties is alive, since it is subject to 

e revoked by survivor.—Hall v. Rob- 
erts, 1 So.2d 579. 

Kan. Where first clause of joint will 
of husband and wife provided that at 
death of one to die first all property 
should descend to survivor, who had 
right to dispose of all property and 
second clause provided that they be- 
queathed to certain church all that part 
of property “that we may own at the 
death of the survivor, by said survivor 
and undisposed of” for purpose of 
building a church and furnishing the 
church, will of the first to die was that 
survivor was to have all the property 
absolutely with full power to dispose 
and will of survivor who died without 
having made new will was that all 
property not otherwise disposed of was 
to go to the church for purposes ex- 


pressed.—Zabel vy. Stewart, 109 P.2d 
ie bes Kant 272° 

Mo. Decedent’s oral contract that 
plaintiffs should receive whatever 


property decedent might leave at his 
death in consideration for plaintiffs’ 
caring for decedent meant that plain- 
tiffs should receive whatever property 
decedent might have at his death, and 
not some specific -property, nor the 
property he owned when contract was 
made, unless he owned it when he died. 
Tape ee vy. Halstead, 147 S.W.2d 


N.H. One orally agreeing that if 
woman, performing services for ‘him, 
stayed with him in certain city until 
he got back on his feet, ‘‘some day 
everything I have will be yours when 
I’m gone’, impliedly promised that he 
would make will, leaving her all of his 
estate remaining at his death in pay- 
ment for such services, not that she 
would be paid value of his net estate 
in cash at his death—Lemire v. Haley, 
19 A.2d 436. 

N.J.Ch. In order to enforce a con- 
tract to make a will, it must be sup- 
ported by consideration.—Hhling v. 
Diebert, 15 A.2d 655, 128 N.J.Eq. 115. 

N.Y.Sup. An instrument obligating 
either of two named individuals upon 
the death of the other to devise prop- 
erty by will to certain devisees, or the 
survivor of them, would be construed 
to mean that if one of obligors should 
die during lifetime of either devisee, 
survivor was required to make testa- 
mentary disposition provided for in the 
instrument, but obligation terminated 
on death of prospective devisees prior 
to death of either obligor and did not 
require survivor of obligors to devise 
the property to heirs of devisee—Bas- 
sett v. Salter, 25 N.Y.S.2d 176. 

N.Y.Sur. Where bonds and mort- 
gages were held by husband and wife 
as tenants in common, and presump- 
tion being, in absence of respective in- 
terests being set out in the instruments 
and there being no proof on subject, 
that each was owner of undivided one- 
half, one-half owned by husband was 
comprehended in and passed to wife 
by husband’s will, as respects construc- 
tion of wife’s contract to make will be- 
queathing property received from hus- 
band.—In re Sterling’s Will, 27 N.Y.S. 
2d 36. 

Where transfer tax schedules in es- 


executrix, set out a certain number of 
Liberty bonds apparently not regis- — 
tered, it would be assumed that wife 
acquired such property’ through her 
husband’s will, as respects construc- 
tion of wife’s contract to make will 


bequeathing property received from 
husband.—In re Sterling’s Will, 27 N. 
Y.S.2d 36. ; 


Fact that at time of husband’s death, 
aside from “Totten Trust’ accounts 
and jointly held property, there was 
insufficient property to provide fully 
for contract-legatees was insufficient, 
standing alone, on which to predicate 


=e} -hatd 


tate of husband, of which wife was 


intention of husband that other prop- — ; 


erty be charged with obligation of 
wife’s contract to bequeath property 
received from hasband en re Ster- 
ling’s Will, 27 N.Y.S.2d 36. - ; 
In proceedings involving construction 
of wife’s contract to make will be- 


queathing property received from hus- __ 


band, wife’s. earlier will, bond and — 
mortgage in joint names, joint bank 


accounts and safe deposit box records 


were proper] 
ling’s Will, 27 
A contract referring to fact that hus- 
band had executed his will and not 
referring to fact that there had been 
set up “Totten Trust” bank accounts 
and joint tenancies in other property, 


-admitted.—_In re Ster- 


and providing that wife “in considera- __ 


tion thereof” covenanted to will prop- 
erty in certain manner, and whereby 


wife obligated herself to dispose of the 


principal as ‘devised’ to her in man-- 


N.Y.S.2d 36. a 


ner provided in contract, affected only 4 


property which wife received through — 


husband’s will, which included half in- 
terests in personal property in their — 
two names without characterization of — 
nature of holding, and did not include 
property which wife acquired by rea- 
son of form in which property was 
held by the two at thusband’s death.— 
In re Sterling’s Will, 27 N.Y.S.2d 36. 


Or. Where husband and wife execut-- 
ed mutual wills in pursuance of con- — 
tract, each devising a life estate in all 
their farm lands to survivor with re- 
mainder to their children during their 
natural lives and, after children’s 
deaths, to grandchildren, expressly pro- 
viding that survivor should not be em- — 
powered to “sell” farm lands, limita- — 
tion’ imposed upon survivor to. sell 


farm lands also limited power of sur- — 3 


vivor to mortgage lands.—Ankeny v. 
Lieuallen, 113 P.2d 1113. . ! 


W.Va. The execution of mutual 


wills, by husband and wife, by which ~ 
a 


the husband and wife devised and be- 
queathed their estates to each other, 
was not, alone, sufficient to establish 
a contract which would have the legal 
effect of making the two wills a joint 
will, and thereby make inoperative the 
will of the survivor.—In re Werkman’s 
Will, 13 S.H.2d 73. 


§ 192 ; 
Ala. An agreement to make a wil 
bequeathing certain specified property 


is an “executory contract” and is not 
fully performed until the promisor dies’ — 


leaving a will duly executed as he had 
pA sap vom 72 v. Marshburn, 1 So.2d 
303. f 


§ 204 

Ala. A contract to devise does not 
prevent the making of gifts during the 
lifetime of the promisor but such gifts 
must be reasonable, absolute bona fide, 
not testamentary in effect and not 
made for the purpose of defeating the 
contract to devise or having such ef- 


TW eee v. Marshburn, 1 So.2d 
303. 
Where father made will, supported 


by sufficient consideration, bequeathing 
undivided two-thirds interest in his 
property to his children, rights of the 
children could not be affected by any 
adverse will nor by the creation of a 
trust with extraordinary charges 
against their interest—Wagar vy. 
Marshburn, i So.2d_ 3038. 

Where father made will, supported 
by sufficient consideration, bequeathing 
an undivided two-thircs interest in all 
his property to his children, and there- 
after father made another will creating 
a trust and providing $5,000 annual 
compensation to widow as trustee, the 


§ 204 


estate as he could consistently with his 
; prior testamentary contract make sub- 
---—s ject to the trust.—Wagar v. Marshburn, 
1 So.2d 303. , 
xe Where father executed will bequeath- 
ing to his two children equally an un- 
divided two-thirds interest in all_ his 
5 property, and the children agreed to 
pay father $5,000 annually for life, but 
_ thereafter father executed a will creat- 
ing a trust with compensation of $5,- 
000 a vear to trustee, the two-thirds 
; interest which was affected by the 
- testamentary contract with the children 
would be subject to father’s debts and 
- ordinary administration expenses, but 
not to the provisions of the testa- 
mentary trust subversive to the ob- 
 ligations of the testamentary contract. 
 —Wagar v. Marshburn, 1 So.2d 303. 


nually for life, but thereafter father 
made will appointing trustee with au- 
- thority to manage all his property, the 
children had right to have their con- 
tract rights withdrawn from the trust, 
ut they could not do so and claim 
her benefits under the trust—Wagar 
. Marshburn, 1 So.2d 303. 

Where father for valuable considera- 
tion. executed instrument providing 
hat “I hereby will and bequeath” to 
any children equally an undivided two- 
thirds interest ‘‘in all my _ personal 
property and in all my real estate’, 
fact that daughter filed bill of com- 
plaint declaring that the instrument 
was a present conveyance did not pre- 
clude relief on theory that the instru- 
nent was a contract to make a will 
of two-thirds of the property in view 
of fact that the bill sought a con- 
struction of the instrument which was 
set out in the bill, since a proper con- 
struction could be given although the 
decree was based on an interpretation 
f the instrument different from that 
hich the bill expressed to be the 
onclusion of the daughter.—Wagar v. 
farshburn, 1 So.2d 303 
Cal.App. Where contract executed by 
ntestate was addressed to heirs of in- 
estate’s husband and contained a 
romise by intestate to ‘‘devise to you, 
the heirs of my late husband, in equal 
shares, one-half of my entire estate,” 
and consideration for promise was the 
relinguishment of property interests 
by heirs to intestate, contract did not 
lapse upon death of husband’s heirs, 
nd hence plaintiffs, to whom heirs 
had assigned their interests, were 
_ “proper parties” to maintain a_pro- 
eeeding to impress a trust upon intes- 
_tate’s property and to quiet, title. Civ. 
Code, §§ 953, 954.—Trower v. Young, 
PehOb= Pd 160. 
Me. In action to impress trust on 
realty on ground of oral agreement to 
leave realty to plaintiff in exchange for 
services, evidence held to authorize find- 
ing of making, of such contract, per- 
formance by plaintiff, and breach by 
promisor,—Lutick y. Sileika, 14 A.2d 


In order to impress trust on realty on 
ground of oral contract to devise realty 
in consideration of services, more than 
amere non-performance of such contract 
must be shown, and it must appear that 
plaintiff in performance of and because 

of the contract, was compelled to and 
in fact did change her condition in such 
manner and to such an extent that in 
the circumstances, failure to devise the 
property amounted to fraud on plain- 
tiff—Lutieck v. Sileika, 14 A.2d 706, 

In action to impress trust on realty 
on ground of oral contract to devise 
realty in consideration of services, 
whether plaintiff changed her condi- 

: tion in performance of the contract was 
a question of fact for the sitting jus- 
tice.—Lutick v. Sileika, 14 A.2d 706. 
The mere fact that high-school girl, 
in reliance on godfather’s oral agree- 
ment to devise realty to her in consid- 
eration of services, worked hard in ren- 
dering services and gave up some go- 


$5,000 annual expense could be charged 
against only so much of the father’s’ 


cial activities for 10 weeks, during 
which she continued to live at home and 
attend high school as before, was not 
such a “change in condition” as would 
entitle her to impress trust on the 
realty after godfather’s death.—Lutick 
v. Sileika, 14 A.2d 706. 

Tex.Civ.App. A contract entered into 
between husband and wife for mutual 
and reciprocal wills could be enforced 


after husband had died and will of 
husband was  probated.—French _ Vv. 
French, 148 S.W.2d 930, error dis- 
missed, judgment correct. 


222) 

Ala. Where father bequeathed to his 
two children an undivided two-thirds 
interest in all his property, and the 
children promised to pay father $5,000 
a year during his lifetime, if the chil- 
dren were indebted to the father in any 
sum on account of their promise to 
pay him the $5,000 a year, the de- 
ficiency could be computed in making 
allowances for them under the testa- 
mentary contract.—Wagar v. Marsh- 
burn, 1 So.2d ANE 

3 


§ 

Ala. A will is ordinarily revocable. 
—Wagar v. Marshburn, 1 So.2d 303. 

Ark. One may make a will dispos- 
ing of all this property and subsequent- 
ly convey specific portions thereof, but 
he cannot make a deed effective upon 
delivery and after delivery thereof 
make a valid conveyance of land in- 
volved or any part thereof.—Ransom 
v. Ransom, 149 S.W.2d 937. 

Cal. A will does not become operative 
until death, and prior thereto it is re- 
vocable at whim of testator, and objects 
of his bounty have no vested rights.— 
Cook v. Cook, 111 P.2d 322. 

Il.App. A will does not become ef- 

fective until the death of the testator 
and may be destroyed or altered at any 
time during the lifetime of the testator. 
—Alcorn v. Alcorn, 32 N.B.2d 982, 309 
TlL.App. 267. 
_ N.Y.Sup. A will is ambulatory and 
is ineffective for any purpose until 
death of its author.—City Bank Farm- 
ers. Trust Co. v.: Neary, 27° N.Y.S.2d 
979, appeal dismissed 27 N.Y.S.2d 1017, 
261 App.Div. 1079, reargument denied 
28 N.Y.S.2d 707, 262 App.Div. 756. 


§ 22 

Conn. One may transfer property in 
such a way that interest in it will arise 
only at his death, and he may transfer 
it in contemplation of his death in lieu 
of making a will, but such transfers 
must convey a present interest in-or- 
der to be valid, otherwise they are void 
unless made in compliance with the 
requirements of the statute of wills. 
Gen.St.1930, § 4876.—Bowen y. Morgillo, 
14 A.2d 724, 127 Conn. 161. 


The intent of the transferor to convey 
a present interest or to make a disposi- 
tion of his property to take effect only 
at his death is the controlling element 
in determining the validity of a trans- 
fer not executed in compliance with 
the requirements of the statute of wills. 
Gen.St.1930, § 4876.—Bowen yv. Morgillo, 
14 A.2d 724, 127 Conn. 161. 


Conveyances of realty and assign- 
ments of mortgages by deceased who 
desired to dispose of her property by 
will, but was induced to transfer it 
under an arrangement by which in the 
event of her not recovering from illness 
the property should be disposed of in 
accordance with her desires, were not 
intended to transfer present interests, 
but were intended as testamentary dis- 
positions, hence were void for noncom- 
pliance with requirements of statute of 
wills. Gen.St.1930, § 4876.—Bowen vy. 
Morgillo, 14 A.2d 724, 127 Conn. 161. 

Where deceased desired to dispose of 
her property by will but was induced 
to transfer it under an arrangement by 
which in the event of her not recovering 
from illness the property should be dis- 
posed of in accordance with her de- 
sires, transfer of bank deposit to 
daughter and indorsement of notes to 
her by deceased were void as testa- 
mentary dispositions not made in com- 
pliance with requirements of statute of 
wills, and administrator of deceased’s 
estate was entitled to recover the de- 
posit and notes. Gen.St.1930, § 4876. 


—Bowen vy. Morgillo, 14 A.2d 724, 12’ 
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Md. A paper writing to constitute a 
“will” or “codicil” need not necessarily 
be in the usual form of such instru- 
ments, but whatever the form, it is 
of the very essence of the instrument 
that it be a disposition of property to 
take effect only after the death of the 
maker.—Dietrich v. Morgan, 20 A.2d 


175) 

Tex.Civ.App. A will became effective 
at testator’s death.—Boone vy. Stone, 
142 S.W.2d 936, error dismissed, judg- 


ment correct. 


2 
Whether an instrument is tes- 


Ala. 
tamentary in character depends upon 
maker’s intention and in the absence 


of testamentary intention there can be 
ne will. Wiggins v. Wiggins, 2 So.2d 
402. 

To create a valid will the animus 
testandi must exist when the instru- 
ment is executed and the intent must 
apply to the particular instrument pro- 
duced as a will.—Wiggins v. Wiggins, 
2 So.2d 402. 

Where instrument propounded as @ 
will is on its face imperfect and equiv- 
ocal, presumption is against it op- 
erating as a will unless it clearly 
appears that it was‘ executed animo 
testandi or was intended by the author 
to operate as a posthumous disposi- 
tion of property.—Wiggins v. Wiggins, 
2 So.2d 402. 

Ark. In order for a “will” to exist, 
there must exist an “animus testandi,” 
which is an intention to make a will, 
and the existence of the intention is not 
a matter of inference and must be ex- 
pressed so that no mistake is made as 
to existence of the intention.—Stark v. 
Stark, 143 S.W.2d. 875. 

Writing by decedent which appeared 
on back of a eanceled will, which stat- 
ed that decedent had no will, believed 
that his surviving wife would give his 
son such as the son might choose of 
the decedent’s personalty, and stated 
that if the son should meet with re- 
verses the decedent felt that the rela- 
tion between the son and decedent’s 
wife was such as would justify their 
confidence in each other, and which’ did 
not refer to decedent’s realty, did not 
disclose an intention to make a will, 
and was not entitled to probate as 
decedent’s ‘will’.—Stark vy. Stark, 143 
S.W.2d 875. 


Cal. The designation of an instru- 
ment purporting to be a will as a 
“copy” is not alone sufficient to es- 
tablish that the decedent lacked testa- 
mentary intent in executing the in- 
strument, as “copy” implies that in- 
strument so labeled is identical with 
another instrument and if it is prop- 
erly executed, the copy of a will is 
in effect the same as a duplicate which 
may ‘se admitted to probate.—In ‘re 
Janes’ Estate, 116 P.2d 438, prior 
opinion 107 P.2d 99. 


Mont. There is no definite fixed rule 
for determining testamentary intent, 
but each case must stand on its own 
peculiar facts and circumstances.—In 
re Augestad’s Estate, 106 P.2d 1087. 

Testamentary intent must be. deter- 
mined from will itself, and surrounding 
circumstances may be considered.—In 
re Augestad’s Hstate, 106 P.2d 1087. 

To admit instrument to probate as 
will, the animus testandi must appear. 
Pir re Augestad’s Wstate, 106 P.2da 


Pa.Orph, Since there is nothing to 
indicate an intention to make a testa- 
mentary disposition of the account, nor 
was any instrument signed as required 
by the Wills Act, 20 P.S. § 181 et seq., 
a testamentary disposition cannot be 
established.—_In re Throne’s Mstate, 49 
Dauph. 251, 

§ 230 


Md. A paper writing to eonstitute a 
“will” or “codicil”? need not neces- 
sarily be in the usual form of such 
instruments, but whatever the form, 
it is of the: very essence of the in- 
strument that it be a disposition of 
property to take effect only after the 
death of the maker,—Dietrich vy. Mor- 
gan, 20 A.2d 175, 


a ry d 
in ab- 
; eeyeei of 
inters, 109 P.2d 
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§..231.5.4 

Cal.App. Where evidence discloses 
that there were reasons present in tes- 
tator’s mind for discrimination against 
contestants, it is not for jurors or ap- 
pellate court to say that reasons were 
good or bad.—Sanders v. Crabtree, 112 
Pedi 23. 

ll. It is not the policy of the law 
to permit a will to be vacated and set 
aside upon testimony that deals prin- 
cipally with question of fairness of 
the will and unequal bequests to heirs 
or bequests to strangers to the exclu- 
‘sion of heirs will be upheld and are 
no grounds in themselves to annul a 
will.-Lewis v. Deamude, 33 N.H.2d 
440, 376° Ill. 219. 

Mich. It is not province of court or 
jury to substitute their judgment for 
that of testator or to correct a seem- 
ing injustice, and so long as testator 
was of sound mind and expressed his 
own desires in instrument, he was at 
liberty to make whatever disposition 
he chose. Comp.Laws 1929, § 13478. 
—In re Livingston’s Estate, 295 N.W. 
343, 295 Mich. 637. 

Mo. An unnatural disposition by 
will tends to discredit the maker’s tes- 
tamentary capacity, but if evidence 
shows that testator was of sufficient 
capacity at date of execution of will to 
comprehend its import, testator may 
dispose of his property to whom he 
pleases, even to exclusion of his heirs 
at law.—Hennings v. Hallar, 149 S.W. 
2d 338. 

Mo. Inequality in disposition  be- 
tween equally deserving children is of 
itself no ground for setting aside will. 
Fe ed y. Vossbrink, 149 S.W.2d 


Mo.App. Whether provisions of de- 
ceased’s will were in all respects fair 
and adequate was immaterial in will 
contest, so long as deceased possessed 
testamentary capacity, and was not 
subjected to undue influence in deter- 
mining the disposition she should make 


of her estate.—McGirl vy. Wiltz, 148 
S.W.2d 822. 
Nev. Where will clearly showed the 


intention of testatrix that neither of 
her children was to take anything un- 
der the will except the monthly pay- 
ments therein provided, court could not 
set the will aside on the ground that 
it was unwise, unfair or unjust.—Sar- 
razin v. First Nat. Bank of Nevada, 
111 P.2d 49. : 

N.J.Ch. A will may be valid, and 
yet be neither just nor generous.— 
Girard Trust Co. v. Schmitz, 20 A.2d 
21, 129 N.J.Eq. 444. 

N.J.Prerog. The mere fact that tes- 
tator’s grandchildren might have had 
some reasonable expectation that they 
might receive a larger share of his 
estate than he left to them by will, or 
the fact that the will might seem to 
be unjust and unfair as to the grand- 


children, did not invalidate it—In re 
White’s Estate, 20 A.2d 442, 129 N. 
J.Eq. 566. 


Mere inequality in distribution does 
not invalidate a will.—In re White’s 
Estate, 20 A.2a@ 442, 129 N.J.Eq. 566. 

Pa.Orph. A will is unnatural in a 
legal sense only when it is contrary to 
what the testator, from his known 
views, feelings and intentions, would 
have been expected to make, and a tes- 
tator is entitled to his prejudices and 
may give his property to strangers.— 
In re Porter’s Estate, 4 Fay.L.J. 37. 

Tex.Civ.App. A testator may select 
freely the objects of his bounty and no 
inference against validity of will can 
be drawn from mere fact that his 
needy kinfolk were left nothing or that 
. will might appear to others to make an 
unfair disposition of the_ testator’s 
property.—In re Caruthers’ Estate, 151 
S.W.2d 946, error dismissed, judgment 
correct. 

Wash. A will cannot be set aside 
because the testatrix disinherits a 
fear relative, motivated by reasons 


-clair’s Nstate, 113 P.2d “ee 
A will is unnatural when it — 
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to little weig 
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is contrary to what testatrix, from 
her known views, feelings and inten- 
tions would have been expected to 
make; however, if will is in accord- 
ance with such views it is not unnatu- 
ral however much it may differ from 
ordinary actions of men in similar cir- 
cumstanees.—In re Miller’s Hstate, 116 
P.2d 526. 


232 
Cal. Formal provisions, including ap- 
pointment of executor, are not neces- 
sary to a completed will.—In re Kin- 
ney’s Hstate, 104 P.2d 782, superseding 
97 P.2d 478. , 
§ 234 
N.Y.Sur. Mother’s oral instructions 
to daughter as to disposition of moth- 
er’s property at her death were inef- 
fective as a testamentary disposition 
and mother died intestate as to the 
property.—In re Bates’ Hstate, 21 N.Y. 
S.2d 306, affirmed In re Bates’ Will, 20 
N.Y.S.2d 1012, reargument denied In re 
Bates’ Hstate, 21 N.Y.S.2d 393, 
35 


2 

C.C.A.3. A partnership agreement 
whereby in consideration of transfer 
of father’s share in partnership to sons 
at father’s death, sons agreed to make 
payments to mother on notes which 
sons executed to mother and which 
notes were to become void on mother’s 
death was not rendered “testamentary” 
in character because father incorpo- 
rated in his will provisions~ designed 
to carry out his inter vivos agreement 
with his sons.—Autenreith vy, Com- 
missioner of Internal Revenue, 115 F. 
2d 856. 

C.C.A.Okl. An unrecorded quitclaim 
deed of Oklahoma land from sister to 
brother, delivered with understanding 
that deed would not become effective 
until after sister’s death and that land 
was to continue to be sister’s property 
until sister’s death, was “testamentary” 
in character and was invalid as not ex- 
ecuted in accordance with Oklahoma 
statute of wills, and did not pass to 
debtor any present interest in land. 84 
OkLSt.Ann. § 41 et seq.—Lane v. Il- 
linvis Bankers Life Assur. Co., 116 F. 
2d 475. 

Ark. If a deed duly executed and so 
drawn as to convey present title is de- 
posited by the grantor with a third 
person with directions to deliver it to 
the grantee after the death of the gran- 
tor and the grantor reserved no 
dominion or control over the deed, the 
deed is not an attempted “testamentary 
disposition’, but is effective as a ‘“con- 
veyance” of the title as of the date 
when the deed is deposited.—Ransom v. 
Ransom, 149 S.W.2d 937. 

Cal.App. In partition suit by one to 
whom divorced wife conveyed her half- 
interest in spouses’ realty by deed, 
made, executed, and delivered over a 
year before grantor’s death in con- 
sideration of grantee’s agreement to 
nurse and care and provide for grantor 
during remainder of her life, without 
any attached conditions, Cefendants’ 
point that deed to take effect on gran- 
tor’s death. if not executed with 
formality of will, passes no title, was 
ythent merit.—Maier v.- Boyle, 112 P. 
20.92% 

Fla. A deed by parents to two of 
their children in consideration of $1 
and other good and valuable considera- 
tion, which provided that conveyance 
should ‘not become fully and com- 
pletely absolute’ until after death of 
the father was a ‘deed’ and not a 
“will? and upon its delivery passed 
title subject only to life estate of the 
grantors.—Parrish v. Robbirds, 200 So. 
925. 
Ky. Deed executed by a husband 
and wife to their children providing 
that the parties of the first part were 
to keep full possession of the land as 
long as either one lived and have full 
control of the land for their natural 
lifetime, and that title did not pass 
until the death of both parties was 
not testamentary in character, but 
husband and wife divested themselves 
of all title except a “life estate,” and 


their children t 
_der.”—Barnett v. B 


oe 


975, 283 Ky. 710. ; 
_ Ky. Where owner 
posing of his lands upon death ins 
upon doing so by deed in escrow s 
ject to his withdrawal at any time, an 
attorney drew instrument in form « 
deed “intended to be testamentary 
which was executed with the formality 
required of wills, the instrument was 
a ‘‘will” since no particular form i 
quired for a will.—McKinley v. M 
ley, 151 S.W.2d 392, 286 Ky. 
Mich. An i f 


tator, is entitled to probate as a will 
if executed with the statutory form: 
ties of a will. Comp.Laws 1929, 
14212._In_ re Wawrzyniak’s Estat 
298 N.W. 118, 297 Mich. 520. 
N.Y.Sup. A deed, whereby moth 
subject to a life estate reserved to h 
self, conveyed to son certain — 
lands, occupied by grantor, grantee a 
grantee’s family, vested in grantee © 
absolute title in fee simple subject 
to grantor’s life estate, and was n 
rendered ineffective as being an ai 
tempt to make a testamentary disposi- 


intention to 
absolute title and possession o 
said premises during her natur 
and at and after her decease the 
ownership and possession of said pre: 
ises’ to then pass to grantee, his he 
and assigns.—Stoutenburg. v. Stot 
burg, 27 N.Y.S.2d 734, 176 Mi: 
In determining whether 
tended by deed to vest in 
solute title in fee subject 
estate of grantor or to a 
grantor the absolute title and posse: 
sion until grantor’s death, it was 
nificant that words of reservation r. 
er than of exception "t 
throughout deed, and that stateme 


ownership in grantor appeared i 
habendum clause of the deed.—Stout 
burg v. Stoutenburg, 27 N.Y.S.2d 7 
176 Misc. 430. : 
N.Y.Sup. Ordinarily, an “instru 0 
of testamentary character” means an 
instrument intended to take effect an Shs 
operate as a will, and an instrumen 
i “testamentary instrument” w 
it is written so as not to take e 
until death of person making i 
to be revocable and to retain p 
erty under his control during his li 
and an instrument is not a testam 
tary instrument simply because actu: 
enjoyment under it is postponed un 
after donor’s death—City Bank Farm- 
ers Trust Co. y. Neary, 27 N.YS.2 
979, appeal dismissed 27 N.Y.S.2d : ; 
261 App.Div. 1079, reargument denie 
28 N.Y.S.2d 707, 262 App.Div. 756. 
Okl. An unambiguous instrument 
form of deed, reciting that it is to take 
effect only on grantor’s death, passes 
no present interest and cannot be con-— 
strued as deed, but will be construed | 
as testamentary in character, and is | 
invalid unless executed in accordance 


after death of grantors to be distribut- 
ed among named beneficiaries, was a 
deed of conveyance or will, the inten- 
tion of the grantors was controlling.— 
Cushenberry v. Profit, 153 S.W.2d 391. 
Error refused. Moe 
Where an instrument, whereby title > 
to land was conveyed to trustee, re- 
serving to grantors and to the survivor 
of them a life estate therein, did not 
expressly or impliedly reserve to gran- 
tors the right to sell land nor the right 
to revoke the instrument or the rights 
conveyed thereby, such instrument 
bore the common characteristics of a 
deed rather than of a_ will.—Cushen- 
berry v. Profit, 153 S.W.2d 291, error 
refused. 

‘An instrument, whereby husband 
and wife conveyed to a trustee land 
which was their community property, 


 strument 
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reserving to themselves and to the sur- 
vivor of them the life estate therein 


and providing for partition of the land 


or distribution of the proceeds thereof 
by the trustee to named beneficiaries 
on or before five years after the death 
of the survivor of grantors, was a 
“deed” as contradistinguished from a 
“testamentary instrument”.—Cushen- 


_ berry v. Profit, 153 S.W.2d 291, error 


refused. 

In determining whether an _ instru- 
ment which did not comply with re- 
quirements of statute regarding wills, 
was a deed or will, 
should if possible be construed to be a 
deed in order that it may constitute a 
valid and effective instrument, since it 
is presumed that persons executing in- 
intended that such instru- 
ment should be effective in some way.— 
Cushenberry v. Profit, 1538 S.W.2d 291. 


- Error refused. 


Tex.Civ.App. Instruments purporting 
to convey title to land, in the absence 
of a valid reservation therein of a right 
to dispose of the property or to revoke 
the instrument, or of language from 
which such reservation will be_neces- 


aa sarily implied, are generally held to be 


“deeds” and effective to convey a pres- 
ent interest in property described 
‘therein notwithstanding the full title 
thereto and the right to the possession 
and enjoyment thereof are postponed to 
some future date.—Cushenberry v. Prof- 
it, 153 S.W.2d AI es refused. 


§ 
©.C.A.3. A partnership agreement 
whereby in consideration of transfer 


cof father’s share in partnership to sons 


at father’s death, sons agreed to make 
certain payments to mother on notes 
which sons were to execute and which 
notes on mother’s death were to be- 


come void was valid and enforceable 


in Pennsylvania as for benefit of a 
third party and was to be treated as 
“contractual” and not ‘‘testamentary’’ 
in nature even though not effective un- 


- til death.—Autenreith v. Commissioner 


of Internal Revenue, 115 F.2d 856 


D.C.1l. Contract providing that if 


veteran should be admitted and cared 


for in National Home for Disabled Vol- 
unteer Soldiers, property owned by 
him at his death should be delivered 
to the Home, subject only to rights of 
his legal distributees if asserted within 
five years, was valid under federal and 
Illinois laws, and did not constitute 
an attempted testamentary disposition 
of property without compliance with 
statute of wills. 24 U,S.C.A. § 136; 
Smith-Hurd Stats.Ill. ec. 148, § 1 e 
eae eared! y. U. S8., 37, F.Supp. 


Ala. An instrument directed to an 
insurance company and reciting that 
the maker agreed to pay the _ pre- 
miums of policies on the life of a 
certain person and that in the event 
that the named person survived the 
maker, “I request the executors of my 
estate to carry out my obligations by 
paying the premiums’ which instru- 
ment was witnessed by two witnesses 
was an agreement to pay premiums 
with request to executor to continue 
such payments in the event that the in- 
sured survived maker of instrument 
and was not a “will’, since its opera- 
tion was present rather than posthu- 


ea ees v. Wiggins, 2 So.2d 
Cal. A single written instrument 


may constitute both a will and a con- 
tract.—_In re Watkins’ HWstate, 108 P.2d 
417, 16 Cal.2d 793, prior opinion 104 P. 
2d 389, rehearing denied 109 P.2d 1. 

A declaration in husband and wife’s 
joint and mutual will that all prop- 
erty therein disposed of was their 
“community property’ fixed the char- 
acter of the property as between the 
spouses and also for purpose of deter- 
mining descent thereof under statute 
upon death of survivor, because, if 
such declaration be deemed only a “re- 
cital’’, then under express statutory 
provisions the truth thereof was “con- 
clusively presumed” as between par- 
ties and their successors in interest by 
a subsequent title. Probate Code, § 
228; Code Civ.Proc. § 1962, subd. 2.— 
In re Watkins’ Estate, 108 P.2d 417, 


such instrument: 


i 


pi eaek ath ae yl a: 
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16 Cal.2d 798, oe opinion 104 P.2d 
389, rehearing denied 109 P.2d 1. 
Mich. The fact that death of one of 


the parties to a contract was to deter- 
mine the time of performance did not 


of itself make the contract “testamen- 


tary’.—Ireland v. 298 N.W. 
488, 298 Mich. 154. 

An instrument that is “testamentary” 
in character operates only upon and by 
reason of maker’s death, and, until 
then, it has no effect, and it is this 
ambulatory quality which is character- 
istic of wills.—Ireland v. Lester, 298 
N.W. 488, 298 Mich. 154. 

A valid contract does not fall into 
the “testamentary” class merely _be- 
cause it is performable after death of 
one of the parties.—Ireland v. Lester, 
298 N.W. 488, 298 Mich. 154. 

Where partners entered into a con- 
tract providing that, upon death of 
either partner, during continuance of 
contract, decedent’s interest in partner- 
ship business should be sold to ang 
purchased by survivor at a sum to be 
agreed upon, and there was no show- 
ing that contract was made to evade 
some statutory provision or to_ offend 
public policy, and there was adequate 
consideration for contract, and contract 
was not changed before one partner’s 
death, contract was a valid “bilateral 
contract” and not “testamentary” in 
effect, and hence circuit court had ju- 
risdiction to reform contract after part- 
ner’s death, regardless of whether 
money due thereunder was payable to 
deceased partner’s estate or widow.— 


Lester, 


Ireland v. Lester, 298 N.W. 488, 298 
Mich. 154, 
N.Y.Sur. A writing which stated 


that one had paid to a home the sum 
of $2,000 for his maintenance’ until 
death with understanding that if he 
desired to leave the home money would 
be restored to him with a reduction of 
$7.00 per week for time that he had 
stayed at home, and that all prop- 
erty and money left at person’s death 
should go to the home, was not a 
“will”, but was an “agreement”, and 
therefore was not entitled to probate. 
—In re Rundberg’s Will, 29 N.Y.S.2d 
375, 177 Mise. 48. 

N.C. Written agreement in form of 
check payable upon death of drawer to 
plaintiff for domestic services rendered, 
where not executed in a manner to con- 
stitute a testamentary disposition, 
could not be construed as such.—Gra- 
ham y. Hoke, 14 S.H.2d 790, 219 N.C. 
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Mo.App. That instrument made an 
irrevocable vesture of corpus in trus- 
tee with directions only for distribution 
of income during pendency of trust and 
vested absolute title to contingent re- 
mainderman gave validity to instru- 
ment as “deed” as distinguished from 
an instrument “testamentary” in char- 
acter, which, not being executed as a 
will, renders such instrument void.— 
Brumbaugh v. Young, 144 S.W.2d 823. 

N.Y.Sup, Trust reserving the income 
therefrom to the grantor for life and 
entitling grantor to the benefits reaped 
through the trust was an “inter vivos 
trust’’.—Application of Central Han- 
over Bank & Trust Co. (Momand), 26 
N.Y.S.2d 924, 176 Misc. 183. 

'§.D. An insurance trust agreement, 
wherein insured agreed to designate 
bank as beneficiary in life insurance 
policies and bank agreed to receive and 
disburse proceeds thereof on insured’s 
death in accordance with agreement, 
was not invalid as testamentary dispos- 
ition of property by insured without 
execution, publication, and witnessing 
thereof as required by law.—In re AIl- 
bert Anderson Life Ins, Trust, 293 N. 
W. 527 

Wash. Voting trust agreements exe- 
cuted by husband 76 years old to 
last ten years, transferring control of 
stock which was community property, 
were not ‘“‘testamentary” as respecting 
their validity during period prior to 
Le tag death.—Hanley v. Most, 115 
.2€ ¢ 
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_ D.C.N.Y. Where mother upon learn- 
ing that she could not cut off her hus- 
band by will on advice of counsel exe- 
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cuted assignments of mortgages _ 
mother and Campa survivor — 
to take all, and daughter poet a 2 

the assignments which were recorded 

by mother’s counsel, and _ thereafter 

mother and daughter jointly dis- 

charged one mortgage and extended 

another, such assignments were not 

“testamentary dispositions’ in viola- 

tion of Decedent Hstate Law of New 

York. Decedent Estate Law N.Y. § 1 

e yaad a a? y. Keating, 36 F.Supp. 

56. 
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D.C.N.Y. After recording of assign- 
ments of mortgages to mother and 
daughter jointly, survivor to take all, 
each of them jointly owned all of 
mortgages and was entitled to posses- 
sion subject to same right in‘ other 
joint owner and physical possession by 
one of joint owners was the physical 
possession of both, as regards whether 
assignments constituted a “gift inter 
vivos” under New York law. Decedent 
state Law N.Y. § 1 et seq.—Speaker v. 
Keating, 36 F.Supp. 556. 

Where mother, after learning that 
she could not cut off her husband by 
will, executed assignments of mort- 
gages to mother and daughter jointly, 
survivor to take all, after indicating 
intention to attorney that mother de- 
sired daughter to have the mortgages, 
the recording of such assignments was 
“prima facie evidence” of “delivery” as 
regards whether such assignments con- 
stituted a ‘‘gift inter vivos” between 
mother and daughter under law of 
New York. Decedent Estate Law N.Y. 
§ 1 et seq.—Speaker y. Keating, 36 F. 
Supp. 556. : 

Evidence that mother intended to 
make gift of joint ownership in mort- 
gages to daughter and executed as- 
Signments to mother and _ daughter 
jointly, survivor to take all, that moth- 
er informed others of making the gift, 
that daughter thereafter exercised 
right of joint owner in joining in dis- 
charge of one mortgage and extension 
of another, and that mother’s attorney 
upon instructions recorded the assign- 
ments, showed “delivery” as regards 
whether assignments constituted a 
“gift inter vivos” between mother and 
daughter under law of New York. 
Decedent Estate Law N.Y. § 1 et seq.— 
Speaker y. Keating, 36 F.Supp. 556. 

Where mother, upon learning that 
she could not cut off her husband by 
will, on advice of counsel executed as- 
signments of mortgages to mother and 
daughter jointly, survivor to take all, 
and daughter executed instrument au- 
thurizing mother to collect all interest 
on mortgages and that daughter would 
not make any claim against mother’s 
estate for any interest collected by 
mother, and daughter joined mother in 
discharging one mortgage and extend- 
ing another, the assignments under 
New York law constituted a “gift inter 
vivos” between the mother and daugh- 
ter. Decedent Hstate Law N.Y. § 1 et 
pedir RPeaEEr v. Keating, 36 F.Supp. 


Cal.App. Where married grantor two 
days before her death handed deed to 
her separate property to grantee in the 
presence of her two nieces and said, 
“This is your property from now on,” 
and grantor later told one niece that 
grantee would thereafter collect rents, 
the conveyance was a “gift” which 
grantor had a right to make and was 
not tantamount to an attempt to make 
testamentary disposition by deed.— 
Rypka v. Field, 115 P.2d 521. 

Conn. Deceased’s transfers of bank 
deposits to an account payable to her 
and her husband and the survivor so 
as to enable husband to use money for 
deceased’s benefit during her illness and 
to return the balance to deceased if 
she recovered, or to divide it among 
children if deceased should die, were 
presently effective transfers, made in. 
lieu of the execution of a will, which 
created present vested interests, and 
were not attempted testamentary dis- 
positions void for noncompliance with 
requirements of statute of wills. Gen. 
St.1930, § 4876.—Bowen vy, Morgillo, 14 
A.2d 724, 127 Conn. 161. 

N.Y¥.Sur. Where money deposited in 


a (> 
death before repayment of 


nephew was loaned by 
to beneficiary’s parents under 
agreement that in event of depositor’s 
loan, note 
and collateral security therefor should 
revert to beneficiary, such agreement 
amounted to a ‘testamentary disposi- 
tion” good only when made by a valid 
will—In re McCabe’s Hstate, 27 N.Y. 
$.2d 127, 176 Misc. 286. 
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R.I. Where deceased had his bank 
account payable to himself or another 
or the survivor of them and when ill, 
delivered bank book to such other who 
returned it upon the recovery of de- 
ceased, who subsequently died, and 
proof was that deceased intended to 
make outright gift upon his death, 
there was no “gift in praesenti,” and 
attempted. gift was invalid because 
not made in accordance with the stat- 
ute of wills. Gen.Laws 1938, c. 566, § 
13.—McCartin vy. Devine, 17 A.2d 864. 

Tex.Civ.App. A ‘will’? evidences un- 
executed intention to transfer title to 
property bequeathed in future, while 
essence of ‘‘gift’’ is executed intention 
to transfer title to property.—O’Don- 
nell v. Halladay, 152 S.W.2d 847, error 
refused. 

A “will” is without efficacy until 
moment of testator’s death, while a 
“sift causa mortis” operates in prae- 


senti, though revocable.——O’Donnell vy. 
palate ys 152 S.W.2d 847, error re- 
used. 
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Cal. Evidence outside the will may 
be introduced, not to alter the provi- 
sions, but to show that it was not 
intended by testator to be effective as 
a will.—In re Janes’ Estate, 116 P.2d 
438, prior opinion 107 P.2d 99. 

Where a will was on its face a com- 
plete and valid holographic will and 
in it the testator stated it was his last 
will, and existence of testamentary in- 
tent was borne out by decedent’s 
deathbed declaration that he had made 
a testamentary disposition of property 
in accord with provisions of the in- 
strument, by statement that a _ suit- 
ease contained instructions as to what 
should be done after his death, by 
the presence in the suitcase of all 
ments dealing with distribution of his 
property and affairs after his death, 
and by the fact that no other will 
was found, a notation clipped to the 
will and designating it as a “copy” was 
not sufficient to establish lack of ‘“‘tes- 
tamentary intent” in executing the in- 
strument.—In re Janes’ Estate, 116 
P.2d 438, prior opinion 107 P.2d 99. 

Conn. That a transfer of property 
was executed and delivered with in- 
tent to make a testamentary disposi- 
tion may be shown by parol evidence, 
since such evidence would not operate 
to vary the terms of the instrument 
but to establish the underlying il- 
legality of the transaction. Gen.St. 
1930, § 4876.—Bowen v. Morgillo, 14 


Iowa. A statement by grantor in de- 
livering deed to third party for delivery 
to grantee upon grantor’s death, that 
grantor was fixing it so if he died first, 
grantee would be sure to get the prop- 
erty, did not establish intention to 
make a testamentary disposition rather 
than a conveyance of a present inter- 
est, but merely affected the nature of 
the estate granted.—_Smith y. Fay, 293 
N.W. 497. 

Md. Evidence was_ insufficient to 
show that paper writing signed by 
two witnesses wherein decedent re- 
quested brokers to transfer $40,000 
from her account to the account of her 
son was of such testamentary character 
to entitle it to be admitted to pro- 
bate as a ‘codicil’? to decedent’s will, 
where neither writing nor_ testimony 
showed that decedent intended its op- 
eration to be postponed until after 
her death, and writing was not pre- 
pared at suggestion or request of de- 
cedent but was a form in general use 
by brokers.—Dietrich v. Morgan, 20 A. 
2d 175. f 
caten In suit by administratrix of 
two decedents’ estates to establish va- 
lidity of one decedent’s warranty deed 
to other decedent and cancel grantor’s 


A.2d 724, 127 Conn. 161. 


sufficient to sustain trial judge’s con- 


ocu- 


ubsequent quitclaim d 
same land to defendant, 


clusion that warranty deed was not 


testamentary in character.—Tackaberry 


bec neers 295 N.W. 236, 295 Mich. 


Mont. In attorney’s proceeding for 
probate of decedent’s letter to his 
brother as holographie will, propunent’s 
testimony that decedent discussed with 
witness desirability of making will on 
several occasions before date of letter, 
that witness explained requirements of 
holographic will to decedent, and that 
decedent did not mention matter to wit- 
ness again after such date, together 
with letter itself, stating that. decedent 
sought to set up testament so that ad- 
dressee and decedent’s son could each 
get half of decedent’s estate, held in- 
sufficient to show animus testandi, as 


. required to authorize admission of let- 


ter to probate.—In re Augestad’s Hs- 
tate, 106 P.2d 1087. 
N.Y.Sur. Evidence established that 
purported assignment by deceased of 
moneys due under an agent’s contract 
with insurance company was an at- 
tempted testamentary disposition, rath- 
er than an outright assignment, and, 
not being executed in conformity with 
statute of wills, was without effect.— 
In re Rosenthal’s Hstate, 25 N.Y.S.2d 
72, 175 Mise. 771. 
R.I. Where money belonging solely 
to alleged donor was placed in safe 
deposit box, and alleged donor and 
his friend executed agreement that they 
hired and held box as joint tenants, 
with the survivor to have exclusive 
right of access thereto for any pur- 
pose, including the right to remove 
contents in case of the death of either, 
evidence sustained trial justice’s find- 
ing that there was not a “gift inter 
vivos’, but rather a “testamentary dis- 
position” which was void under the 
statute of wills. Gen.Laws 1938, c. 566, 
§ 1 et seq.—Millman v. Streeter, 19 A. 
2d 254, reargument denied 21 A.2d 559. 
Tex.Civ.App. The fact that instru- 
ments by which husband and wife 
purported to convey to trustee land, 
which was community property, re- 
serving to themselves and the survivor 
of them a life estate therein were in 
the form of a general warranty deed 
reciting a consideration, naming the 
grantors and grantees as well as bene- 
ficiaries of the trust, containing the 
words “grants, sells and conveys’ and 
the usual habendum clause and a gen- 
eral warranty provision, together with 
fact that grantors called the instrument 
a conveyance, expressly gave the power 
of sale to the trustee, and provided 
that estate should never fail for want 
of a trustee, constituted evidence that 
instrument was a deed, as distin- 
guished from an _ instrument testa- 
mentary in character.—Cushenberry v. 
Profit, 153 S.W.2d 291, error refused. 
The fact that an instrument, whereby 
husband and wife purported to convey 
to trustee land which was their com- 
munity property, reserving to them- 
selves and to the survivor of them a 
life estate therein, was not witnessed 
as required of a will, did not contain 
testamentary words nor name an exec- 
utor or make provision for control by 
probate court, together with fact that 
grantors treated instrument as a deed 
in that it was delivered and duly re- 
corded indicated that instrument was a 
“deed’’ as distinguished from a ‘will’. 
—Cushenberry v. Profit, 153 S.W.2d 
291, error refused. 


§ 251 

Fla. A will executed by Virginia 
testator in presence of two subscribing 
witnesses who, at testator’s request, in 
his presence and in presence of each 
other, signed as subscribing witnesses, 
was in full compliance with law of 
Florida, and was effectual to pass title 


to realty in Florida.—Trotter v. Van 
Pelt, 198 So. 215. ; 
N.Y.Sup. Although nonresident tes- 


tator’s ultimate disposition of realty 
located in New York, offended New 
York law relating to alienation of real- 
ty, the will should be sustained as 
valid in New York so far as possible in 
order to carry out the purposes and 


- for the testator’s survi 


ty Wy sie . me At 
objects of the will and pr 


ing wite, 

of dower or other interest in the es 
should be preserved.—Spafford v. 
ford, 28 N.Y.S.2d 523. ect 

N.Y.Sur. Under ordinary 
stances, a will though signed b 
decedent is invalid unless its exec 
tion was witnessed, and the primary 
basis of validity of one in respect of 
which that formality was not observe 
is that it was executed outside of 
State of New York. Decedent Estate 
Law, § 22-a, 23.—In re Speyer’s Estate. 
27_N.Y.8.2d’ 603, 176 Misc. 419. _ 

That a propounded document sign 
by decedent but not witnessed w 
executed outside of the state of Ni 
York was required to be proved as 
preliminary essential step in the vali 
tion of the document, and if it was 
satisfactorily shown that the document 


a 


Decedent Estate Law, i 
Surrogate’s Court Act, § 144—In 
Speyer’s Hstate, 27 N.Y.8S.2d 603 
Mise. 419. 
Tex.Civ.App. The validity of a - 
or the capacity of the testator or the 
extent of his power to dispose of 
property or the sufficiency of its 
ecution or the effect of the will are 
termined by the law of the state where — 
land is situated—Simmons v. O’Con- 
nor, 149 S.W.2d 1107, error dismissed 
Judgment correct. 
§ 254 

N.J. The “partial intestacy 
that where some provisions of a 
are void but can be separated from 
valid parts without doing injustice to 
the beneficiaries, or impairing the ge 
eral intent of the testator, the wh 
will is not rendered invalid, has 
been formally adopted in New Jerse 
In re Bartles’ Will, 19 A.2d 17, 129 
J.Bq. 280, amending 13 A.2d 642, 1 
N.J.Eq. 472. Nes 


§ 256 tae 
Ky. A letter from alleged testatrix 
to her sister, which was written short } 
ly after her husband died, which was 
permeated with loneliness, despair an 
despondency, and which stated that 
leged testatrix did not feel very stron: 
had been “through with so much”, a 
that “If I can’t live through it an 
anything happens to me I want you t 
have what I have’, was, at most, a 
“conditional will’, and should not have 
been made effective where alleged te 
tatrix lived for two years and fo 
months before she was killed in an ac- 
cident.—Hllison v. Smoot’s Adm’r, 151 
S.W.2d 1017, 286 Ky. 768. hay f 

Mass. Where donee of power of ap- 

pointment devised residuary estate to 
two sisters, one of whom died leaving P 
no issue, legacy in favor of deceased 
sister lapsed. G.L.(Ter.Hd.) e. 191, . 
22.—Old Colony Trust Co: y. Allen, 2! 
N.B.2d 310. Se od . 


§ 260 j dae 4! 

D.C.Ill. An attempted testamentary — 
disposition of property is inoperative 
under Illinois law unless it is in writ- 
ing, in conformity with statute of wills. 
Smith-Hurd Stats.Ill. ¢« 148, § 1 et | 
seq.—O’Conneli v. U. &., 37 H.Supp. 
Aon 


832, ; 
Conn. Testamentary transfers not 
executed in compliance with require- © 
ments of statute of wills are void and 
relief against them is therefore not de- 
pendent upon the imposition by law 
of a constructive trust upon the prop- | 
erty. Gen.St.1930, § 4876.—Bowen v. 
Morgillo, 14 A.2d 724, 127 Conn. 161. 


§ 262 
N.J.Ch. Uncertainty is fatal to any 
provision in a will.—Girard Trust Co. 


Y,,,Schmitz, 20 A2d 21, 129 N.J.Wa. ‘o 
RI. Will by which testatrix, after by 
certain specific bequests, bequeathed 


all her property to five named sons in 
equal shares to be used by them united 
in a partnership for the purpose of 
conducting businesses, which had been 
conducted by testatrix in her lifetime 
and subject to certain conditions in- 


eS 89262 
tended to keep such businesses exclu- 
sively within the family, was not in- 


valid on account of vagueness.—Tiroc- 
: chi v. Tirocchi, 20 A.2d 680. 


; eee In re Landry [1941] 2 Dom.L.R. 
Se ey Gris 
athe § 268 

Cal.App. An extraneous document 


Ee cannot affect a will unless the docu- 
ment is in existence when will is writ- 
ten and is so clearly identified in will 
itself as to become a part of it.—In re 
Janes’ Estate, 107 P.2d 99. e 
Where holographic will contained 
nothing to indicate that it was a copy 
of another document, and there was no 
proof of existence of purported origi- 
nal will, attachment to the will of an 
unsigned, undated slip of paper con- 
taining statement to effect that will 
‘was a copy and that original was in 
safe deposit box of the testator was 
not sufficient to warrant refusal of 
probate of will on ground that will of- 
fered for probate was only a copy and 
that original, which was not found, had 
been destroyed by decedent for pur- 
- pose of revoking it since slip of paper 
was not a part of the will. Probate 
¥ odes 76.—In re Janes’ Hstate, 107 P. 
2d 5-9 


Del.Ch. Where will provided that 
under certain circumstances, executor 
should deed property to the M. E. 
Church in accordance with the Dis- 
 cipline of the church, the testator by 
AS his reference to the Discipline adopted 
its provisions as terms of his gift as 
fully as though he had quoted them in 
Piece, will—Marvel vy. Sadtler, 18 A.2d 
eo Ly 


Jans tg 


La. It is permissible for testator to 
refer in his will or revocation of will 
~~ to another. writing for purpose of ren- 
dering certain the object to which will 
or revocation refers and such reference 
does not incorporate the other writing 
into the will or revocation.—Hessmer 
vy. Edenborn, 199 So. 647, 196 La. 575. 

 N.Y.App.Div. The doctrine of ‘‘in- 
- corporation by reference,’ by which a 
document which is testamentary in 
character but is not executed and wit- 
- nessed in accordance with statute of 
wills, is permitted to take effect as part 
of will, provided document was in 
existence at time of execution of will 
and is identified by clear and satisfac- 
tory proof as the document referred to 
in will, is not the law in New York. 
 Decedent Estate Law, § 21.—President 
and Directors of Manhattan Co. v. Jano- 
vy witz, 21 N.Y.S.2d 232,. 260 App.Div. 
_ 174, modifying 14 N.Y.S.2d 375, 172 

‘Mise. 290. 

_ A provision in will giving realty and 
- personalty to trustee named in original 
trust indenture, and directing that such 

_ property be added to trust fund held 
by trustee and be administered in ac- 
- eordance with provisions of indenture, 
was invalid, and would not be upheld 
; on ground that indenture and _ its 
amendments were facts of such inde- 

pendent significance that they might 

be referred to for purpose of deter- 

mining the terms of intended testa- 
; mentary trust, where original inden- 

ture was amendable and revocable, and 
- supplemental indentures were made 
; both before and after execution of will. 
Decedent Estate Law, § 21.—President 
and Directors of Manhattan Co. v. 
Janowitz, 21 N.Y.S.2d 232, 260 App.Div. 
174, modifying 14 N.Y.S.2d 375, 172 
Mise. 290, 

Where settlor creates a trust inter 
vivos subject to modification, and by 
a will subsequently executed disposes 
of property in accordance with terms 
of inter vivos trust as modified from 
time to time, and thereafter modifies 
the inter vivos trust, the testamentary 
disposition fails ——President and Direc- 
tors of Manhattan Co. v. Janowitz, 21 
N.Y.S.2d 232, 260 App.Div. 174, modi- 
fying 14 N.Y.S.2d 375, 172 Misc. 290. 

N.Y.App.Div. Generally, an unattest- 
ed paper purporting to dispose of 
property at or after death of the tes- 
tator cannot be taken as part of a 
will, even though referred to in that 
instrument.—Schenectady Trust Co. v. 
ye wee 25 N.Y.S.2d 230, 261 App. 

Ne 7 


_after-thought or amended 


ong aroun 2 ee) 

N.C. A “Codicil” is a supplement to 
a will, annexed to express testator’s 
intention, 
and is to be construed with the will 
itself, and the two are to be consider- 
ed as constituting a single instrument. 
aac vy. Mears, 10 S.H.2d 659, 218 N. 

Ny193 5 


8 273 

C.C.A.Okl. Indians of a class defined 
by federal statutes regarding execution 
of wills by Indians have right to dis- 
pose of their restricted and trust prop- 
erty by will free from limitation of 
state law, provided such wills are 
made and executed in accordance with 
regulations and receive the approval of 
the Secretary of the Interior. 25 U.S. 
C.A. §§ 372, 373.—Hanson v. Hoffman, 
113 F.2d 780. 

Where restricted property and trust 
fund were still under administrative 
control of Secretary of Interior after 
Indian’s death, the Secretary had power 
to set aside approval of will on ground 
of fraud in execution or procurement of 
will within one year from date of In- 
dian’s death and to set aside approval 
at any time on ground of lack of tes- 
tamentary capacity, undue influence, or 
failure to comply with regulations in 
connection with execution of will or 
on ground of fraud, failure of subordi- 
nate officers to report true facts to 
Secretary, or other like grounds where- 
by approval of will was induced, 25 
U.S.C.A. §§ 372, 373.—Hanson v. Hoff- 
man, 113 F.2d 780. 

So long as Indian’s allotments and 
trust property remained under adminis- 
trative control of Secretary of Interior 
he had exclusive jurisdiction to re- 
consider and inquire into and set aside 
approval of Indian’s will, 25 U.S.C.A. 
§§ 372, 373—Hanson v. Hoffman, 113 
F.2d 780. 

Where proceeding before Secretary of 
Interior resulting in approval of will of 
deceased Indian was ex parte it was not 
essential that fraud be extrinsic to 
authorize court of equity to correct 
mistake by determining that party hold- 
ing legal title to deceased Indian’s land 
should hold it as trustee for another. 
25 U.S.C.A. §§ 372, 373.—Hanson ‘vy. 
Hoffman, 113 F.2d 780. 

Conn. The statutory provisions that 
no will or codicil shall. be valid to pass 
an estate unless it be made and exe- 
cuted in accordance with prescribed re- 
quirements are prohibitive and ex- 
haustive and amount to a positive rule 
for the transmission of property which 
must be complied with as a complete 
act at the time of execution of the in- 
strument. Gen.St.1930, § 4876.—Bowen 
v. Morgillo, 14 A.2d 724, 127 Conn. 161. 

Mo. An instrument to constitute a 
will or testament must be drawn and 
executed in conformity with legal re- 
quirements.—Wyers vy. Arnold, 147 S. 
W.2d 644. 


; § 276 
Okl. Strict comptiance with the pro- 
visions of the statute enumerating the 
formal requisites for the due execution 
of a valid will, other than a nuncupa- 
tive or holographic will, need not be 
shown to establish the due execution 
of the will, and _ substantial compli- 
ance, if established by a preponderance 
of the evidence, is sufficient. 84 Okl.St. 
Ann. § 55.—In re Belmore’s Estate, 113 

P.2d 817, 
§ 285 


N.Y¥.Sur. A mark ig an adequate 
method of subscription of a  will.— 
In re Fox’ Will, 25 N.Y.S.2d 854, 175 
Mise. 955. 

Pa.Orph. A will is sufficiently exe- 
cuted when the testator signs his name 
by mark and the two witnesses sign at 
the foot of each page in his presence and 
in the presence of each other.—In re 
Morris’ Hstate, 21 ay aet 120. 

3 


N.J.Orph. Under statute, the execu- 
tion of a valid will requires that be- 
fore the signing by the witnesses the 
signature of the testatrix must have 
been made or acknowledged by her 
and a publication or declaration of the 
instrument’ made by her as her will, 
and such acts must be done in the 
presence of two witnesses. N.J.S.A. 


' fa rh st We ear Bathe ‘ 
$:2-3.—In re Wheary’s Hstate, 14 A.24 
489, 18 N.J.Mise. 436. ; peedtiraeine 

N.C. Generally, testatrix must have 
signed instrument propounded as a 
will before the witness signed it to 
constitute a “subscription” or “at- 
testation”.—In re McDonald’s Will, 13 
S.B.2d 239, 219 N AA 


Ohio App. Where an instrument of- 
fered for probate consisted of two un- 
numbered pages, attached by a remoy- 
able clip, the top page of which bore a 
direction with respect to substitute ex- 
ecutors and signatures of the testator 
and witnesses and the second page the 
usual matter introductory to a will and 
directions for the disposition of testa- 
tor’s property, such instrument was not 
necessarily incapable of being a valid 
will because not signed by the testator 
at the end thereof as required by stat- 
ute fixing the physical requirements of 


a will. Gen. Code, § 10505.—Lyon vy. 
Lyon, 34 N.B.2d 281. 
§ 314 

N.Y.Sur. A written agreement 


signed by decedent and two other par- 
ties thereto, whereby decedent attempt- 
ed to provide for disposition of certain 
property after her death, but which was 
not attested as required by law for the 
execution of a valid will, was not en- 
titled to probate as a “codicil” to de- 
cedent’s will.—In re McCabe’s Estate. 
27 N.Y.S.2d 127, 176 Misc. 286. 

N.Y.Sur. Under ordinary  circum- 
stances, a will though signed by the 
decedent is invalid unless its execution 
was witnessed, and the primary basis 
of validity of one in respect of which 
that formality was not observed is that 
it was executed outside of the State of 
New York. Decedent Estate Law, §§ 
22-a, 23.—In re Speyer’s Estate, 27 N. 
Y.S.2d 603, 176 Mise. 419, 


8 317 
N.Y.Sur. A wiil must be witnessed 
by two persons, each of whom must 
sign his name as a witness. Decedent 
Estate Law, § 21.—In re Semler’s Will. 
28 N.Y.S.2d 390, 176 Mise. 687. 
Or. Requirements of statute that 
execution of will shall be attested by 
two or more witnesses in presence of 
testator are ‘‘mandatory.” O.C.L.A. § 
18-201.—In re Demaris’ Estate, 110 P. 
2d 571. 
318 


§ 

Or. Attesting witnesses to will could 
not under the circumstances be charged 
with venality or intentional failure to 
comply with requirement that sub- 
scribing witnesses decline.to act if in 
their opinion the testator is not pos- 
sessed of testamentary capacity. O.C. 
L.A. § 19-204.—In re Lambert’s Estate, 
114,.P.2d° 125. 

Tex.Civ.App. A “credible witness’ 
attesting a will as contemplated by 
statute means one competent under the 
law to testify to execution of a will. 


Rev.St.1925, art. 8283.—Ford y. Ross, 
150 S.W.2d 144, 
Wash. There is no legal objection to 


practice of an attorney who draws a 
will to act. as a witness to that will. 
—In re Miller’s Estate, 116 P.2d 526. 
§ 322 

Mich. The wife of the attorney who 
prepared a will and was nominated 
executor therein was a competent at- 
testing witness.—In re Ferguson’s Es- 
tate, 295 N.W. 318, 295 Mich. 576. 

The common-law exclusion of a wit- 
ness to a will on account of interest is 
abrogated by_ statute. Comp.Laws 
1929, §§ 14217, 14218.—In re Fergu- 
oa Estate, 295 N.W.. 318, 295 Mich. 


§ 325 

Mich. The mother of the principal 
beneficiary in a will was a competent 
attesting witness where mother was not 
a beneficiary, since it could not be said 
that the bequest to her son brought to 
her a direct and immediate ‘beneficial 
interest” under the will—In re Fergu- 
See Hstate, 295 N.W. 318, 295 Mich. 


That a relative of a beneficiary under 
a will may possibly be benefited per- 
sonally by a gift or, if the beneficiary 
dies intestate, by being his next of kin 
does not amount to an “interest” under 


tent attes witne e 
oe) Mean, 295, ae. 318, 295 Mich. 
_ N.Y.Sur. 


ceeding. 


‘Fergu- 


Subscribing witnesses to a 
will were the sons of the sole aohaced 
legatee and who in turn was brother 
of the testator and who if will were 
denied probate would be required to 
return assets in their hands were not 
disqualified to testify because of an 
“interest” in the event of the proceed- 
ing within the statute since in view 
of the Decedent Estate Law and the 
Penal Law, the subscribing witnesses 
were competent irrespective of any in- 
terest which might otherwise disquali- 
fy a witness in another type of Pie: 
Civil Practice Act, 2 

Surrogate’s Court Act, § 15, 14 De- 
eae Estate Law, § 2 Penal Law, 

2052.—In re George's iastate, 25 N. 
Vod 333, 175 Misc. 804. 


§ 326 
Mich. An executor named in a will 
and his wife are competent attesting 
witnesses if the executor takes no ben- 
eficial interest under the will, and the 
fees and commissions to which the ex- 
ecutor is by law entitled do not consti- 
tute such a “beneficial interest” as ren- 
ders him or his wife incompetent.—In 
re Ferguson’s Estate, 295 N.W. 318, 295 
Mich. 576. 
§ 328 


Mich. An executor named in a will 
and his wife are competent attesting 
witnesses if the executor takes no _ben- 
eficial interest under the will, and the 
fees and commissions to which the ex- 
ecutor is by law entitled do not consti- 
tute such a ‘beneficial interest” as ren- 
ders him or his wife incompetent.—In 
re Ferguson’s Estate, 295 N.W. 318, 295 
Mich. 576. 


337 

Mo. Generally, a request for sub- 
scribing witnesses to attest will must 
be made by. the testator or some one 
acting for him and in his presence, but 
such request need not be oral or even 
verbal, and may be inferred from cir- 
cumstances surrounding the signing.— 
Look vy. French, 144 S.W.2d 128. 

Where testator, a man in possession 
of full mental faculties and of excep- 
tional edueation, carefully read over 
and signed a will containing attesting 
clause, and in his presence and view 
and without objection the will was 
passed to witnesses, scrivener indicated 
by gesture where to sign, and witnesses 
signed, there was a sufficient implied 
request by testator to sign.—Look y. 
French, 144 S8.W.2d 128. 

Or. Request of patient in bed in 
treatment room in physician’s clinic 
that physician prepare will carried with 
it an implied request for an attesta- 
tion. O.C.L.A. § 18-201.—In re De- 
maris’ Estate, 110 P.2d 571. 

§ 342 

Iowa. The statute regarding execu- 
tion of will does not require publica- 
tion of the will. Code 1935, § 11852,— 
In re Harter’s Estate, 294 N.W. 357. 

N.J.Orph. Under statute, the execu- 
tion of a valid will requires that before 
the signing by the witnesses the signa- 
ture of the testatrix must have been 
made or acknowledged by her and a 
publication or declaration of the instru- 
ment made by her as her will, and such 
acts must be done in the presence of 
two witnesses. N.J.S.A. 3:2-3.--In re 
Wheary’s Estate, 14 A.2d 489, 18 N.J. 
Mise. 436. 

Under statute execution of valid will 
requires that there be at time of exe- 
eution of the will some word or unmis- 
takable act by the testatrix or by some 
one in her presence to which she gives 
a sign of her assent, manifesting to the 
subscribing witnesses that the testatrix 
knew and wished them to know that 
she was executing her will. N.J.S.A. 
3:2-3.—In re Wheary’s Hstate, 14 A. 
2d 489, 18 N.J.Mise. 436 

Where there was no declaration by 
the testatrix and no manifestation by 
word or sign indicating after she had 
affixed her mark to instrument that it 
was her will and that she intended it 


F te 
the instrument a 
2 fas denied. 

In re_ Wheary’s Estate, 
18 N.J.Mise. 436. 


§ 3 
Mich. Publication of a will is not re- 
quired in Michigan.—In re Balk’s HEs- 
tate, 298 N.W. 779, 298 Mich. 3038. 


354 j 
N.J.Orph. 


§ 
Under statute, the execu- 
tion of a valid will requires that before 
the signing by the witnesses the sig- 
nature of the testatrix must have been 
made or acknowledged by her and a 
publication or declaration of the instru- 
ment made by her as her will, and 
such acts must be done in the Sa sa 
of two witnesses. N.J.S.A. 2-3 .— 
In re Wheary’s Estate, 14 A.2d es 18 
N.J.Mise. 436. 
§ 355 

Ark. A will, signed by one witness, 
who was total stranger to principal 
beneficiary, testatrix, and other wit- 
ness, several days after will was exe- 
cuted and signed by such other wit- 
ness, was not properly attested, in ab- 
sence of acknowledgment to later wit- 
ness by testatrix that she had signed 
will and request by her that such wit- 
ness sign it, and did not revoke previ- 
ous will, duplicate copies of which, 
properly attested, were executed by 
testatrix, who gave one of them to dif- 
ferent principal beneficiary thereunder. 
Pope’s Dig. § 14512.—Hendry vy. Wil- 
son, 151 S.W.2d 683. 

Iowa. Where, at time alleged will 
was placed before witnesses, they did 
not and could not see testator’s signa- 
ture and they did not know whether it 
was on the paper or not, testator did 
not refer specifically to the signature 
nor adopt it in any way except to state 
that he had prepared his will and de- 
sired them to witness it, the instru- 
ment was not ‘witnessed by two com- 
petent persons” and was not entitled to 


probate. Code 1935, § 11852.—In re 
Harter’s Estate, 294 N.W. 357. 
N.J.Orph. Under statute requiring 


an acknowledgment of both will and 
signature thereto, necessity of acknowl- 
edgment of signature cannot be dis- 
missed as a superfluity. N.J.S.A. 3:2-1 
et seq.—In re Gorrell’s Estate, 19 A. 
2d. 334, 19 N.J.Mise. 168. 

The ‘testatrix’ request to witnesses 
that they witness her will, which she 
had previously signed out of wit- 
nesses’ presence, constituted an ac- 
knowledgment of making of signature. 
—In re Gorrell’s Estate, 19 A.2d 334, 19 
N.J.Mise, 168, 

Where witnesses at time of execution 
of will had seen only last two sheets 
which they signed and it appeared 
from text and physical make-up of 
six sheets propounded as will, includ- 
ing three containing paragraphs from 
one to nine and three containing para- 


graphs fourth, fifth, sixth and_ sev- 
enth and the testimonium and _at- 
testation clauses, that testatrix had 


sought to draw a new instrument, the 
first three sheets were not entitled to 
be admitted to probate.—In re Gorrell’s 
Estate, 19 A.2d eae N.J.Mise. 168. 


Okl. For compliance with statute 
enumerating the formal requisites for 
the due execution of a valid will, oth- 
er than a nuncupative or holographic 
will, there need be no formal request 
by testator that witnesses sign will, or 
express declaration that the instru- 
ment is the testator’s will, but it is 
sufficient if testator by words, or con- 
duct, conveys to the witnesses the in- 
formation that the instrument is his 
will and that he desires them to wit- 
ness it. 84 OkI.St.Ann. § 55.—In re 
Belmore’s Estate, 178 P.2d 817. 


Iowa. Under statute requiring will 
to be ‘witnessed by two competent per- 
sons” for the will to be properly wit- 
nessed the signature of testator must 
be witnessed and attesting the publica- 
tion of the instrument is not sufficient. 
Code 1935, § 11852.—In re Harter’s Hs- 
tate, 294 N.W. 357. 

N.C. Where witness signed will in 
the afternoon and testatrix signed it 
the following night but not in the 


witness and 
- subsequently acknowledged to th 


Meeoanice 0 


ness that testatrix signed it, 
ing by the testatrix and by 1 
could not be construed as a par 
same “transaction”, and there 
proper “subscription” by the n 
even if the court recognized greet 
to general rule requiring testatri 
sign will before witness, whe 
signing by testatrix and witnes: 
a part of the same transaction. 
§ 4131.—In re McDonald’s Wal 
E.2d 239, 219 N.C. 209. 

Or. Requirements of 
execution of will shall be oe 
two or more witnesses in presence | 
testator are “mandatory.” O.C 
1S ae —In re Demaris’ Estat f 
a 


sons intended to sign, — 
attesters signed in testator’s ‘pres 
0.C.L.A. § 18-201.—In re Demari 
tate, 110 P.2d 571. . 
In execution of will, it is es 
under statute not only’ that signati 
be genuine and that they be fou 
upon instrument which all three 
sons intended to sign, but also t 
attesters signed in testator’s presence 
O.C.L.A. § 18-201.—In re Demaxt E 
tate, 110 P.2d 571. 
§ 368 
Or. Under statute requiring. th 
nesses subscribe their names to will in 
the “presence of testator’, it is” 
essary that attesters be withi 
range of vision of testator whe 
sign, but if they are so near at 
that they are within the range of an 
his senses, so that he knows what 
ing on, the requirement has bee 
O.C.L.A. § 18-201.—In re Demaris’ 


tate, 110 P.2d 571. 


§ 369 

Or. Where testator was on ‘bed é 
treatment room with door open ir 
waiting room and physician wit 
will in consultation room on the 
site side of waiting room with 
open and in presence of testator’s r 
tives, contestants of will, these weree 
cumstances which could properly 
considered in determining whetl 
physician who could not be seen 
testator when signing MeL signed. 
presence of testator. O.C.L 8 
—In re Demaris’ Hstate, ret Pod 571 
Testator’s consciousness of fact 
attesting signatures are being wr te 
is an indispensable element under stat 
ute requiring attestation in_ presence 
of testator. O.C.L.A. § 18-201.—In re 
Demaris’ Estate, 110 P.2d 571. 


In determining whether testator wa 
aware that signatures of witnesses to 
were being written i y 
room, 
testator had asked bhy alot to pre 
will and that both physician and 
wife, witnesses, were present when 
tator signed. O.C.L.A. § 18-201. 
re Demaris’ Estate, 110 P.2d art 
Where testator lying on bed in ne 
ment room of physician’s clinic 
quested physician to prepare will ae : 
phy sician went through adjoining ay ee 
ing room in which testator’s relatives 
were waiting, and into consultation — 
room leaving doors open and typed 
will and took it to testator and ex- 
plained contents, and testator signed — 
in presence of physician and bega 
signing before physician’s wife left 
room, and later physician and wife in 
consultation room with doors open so 
that testator could see physician’s wife 
but not the physician, signed as wit- ? 
nesses, Within range of view of testa- > 
tor’s relatives in adjoining waiting 
room, physician and wife substantially 
complied with requirements of statute 
requiring witnesses to pu a in : 
‘presence of testator’. O.C.L § 18&- 
201.—In re Demaris’ Estate, tio P.2d 


571. 
§ 390 
Pa.Orph. <A will is sufficiently exe- 
cuted when the testator signs his name 
by mark and the two witnesses sign 
at the foot of each page in his presence 


§ 396 | 


and in the presence of each other.— 
In re Morris’ ae aea Wash. 120. 


Alaska. A “holographic will’ is a 
a. will entirely written, dated, and signed 
uy by the testator in his own handwriting. 
oo —In re Lanart’s Hstate, 9 Alaska 535. 
see Where written direction in small 
iW black book, stating that after writer’s 
e death all should be forwarded to the 
Red Cross, was admittedly written, 


dated, and signed wholly in the hand- 
writing of deceased in conformity with 
statute, it would be considered as one 
document. Comp.Laws 1933, § 4624.— 
In re Lanart’s Hstate, 9 Alaska: 535. 
A written statement in small black 
book directing that after writer’s death 
; all his property should be forwarded 
to the Red Cross was a “holographic 
will,” where it was admittedly writ- 
ten, dated, and signed in the writer’s 
handwriting. Comp.Laws 1933, § 4624. 
In re Lanart’s Hstate, 9 Alaska 535. 
i The question whether holographic 
will was sufficient to dispose of the tes- 
- tator’s estate was required to be de- 
termined by the general rules govern- 
jing the construction of wills.—In re 
- Lanart’s Estate, 9 Alaska 535. 
«Gail. ~Where a holographic will was 
found with a slip of paper clipped to 
it, saying “This is a copy of my last 
will, the original is in my safe deposit 
box” and there was no extrinsic evi- 
dence as to meaning attached to word 
 “eopy” by decedent, the effect of the 
notation should have been determined 
in light of other circumstances of the 
ease and the policy of the law favoring 
testacy rather than intestacy.—In re 
‘Janes’ Estate, 116 P.2d 438, prior opin- 
Mion 10% Pi2d 99. ‘ : 
 Cal.App. Substantial compliance 
with the statute dealing with holo- 
graphic wills, and not absolute preci- 
sion, is all that is required. Civ.Code, 
§ 1277, now Probate Code, § 53.—In re 
Durlewanger’s Hstate, 107 P.2d 477. 
Cal.App. In determining the _valid- 
ity of a holographic will, the circum- 
stances surrounding the execution of 
the will may be considered.—In re 
_ Swendsen’s Estate, 111 P.2d 408. 
Cal.App. Formal provisions, includ- 
ing the appointment of an executor, 
“i were unnecessary in a holographic will. 
| —Jn re Kaminski’s Estate, 115 P.2d ale 
Pes _Tex.Civ.App. In letter by decedent to 
his future wife, statement that if he 
snould die first he wanted her to have 
all he had was ‘testamentary’, and 
it would be presumed that he intended 
oh S that upon his death, his property 
should go to her.—Ripley vy. Dearing, 
153 S.W.2d 243. 
; See In re Somers [1941] 1 Dom.L.R. 


Min gt 


ities 
' 


= § 400 

4 Alaska. Aside from the requirement 
ag to writing, date, and signature, a 
ay holographic will is subject to no other 
x form, and is sufficient if the writing 


¥ expresses, however informally, a_testa- 
mentary purpose in language sufficient- 
ly clear to be understood.—In re Lan- 
art’s Estate, 9 Alaska 535. 

Holographic will was not invalid be- 
cause the testator did not use the 
: words “give,” ‘‘devise,” or “bequeath,” 
but merely used the word ‘‘forward,” 


* with reference to his property, since it 
“4 is not necessary that any testamentary 
iy or other technical words be employed. 
br Comp.Laws 1933, § 4639.—In re Lan- 


art’s Estate, 9 Alaska 535. 

A holographic will is sufficient if it 
expresses, however informally, a testa- 
mentary purpose in language suflicient- 
ly clear to be understood.—In re Lan- 
art’s HBstate, 9 Alaska 535. 

The fact that testator in holographic 


‘will referred to the ‘American National - 


Red Cross,” which was the beneficiary, 

as merely the “Red Cross” did not 

invalidate the will.—In re Lanart’s Es- 
' tate, 9 Alaska 535. 


Cal.App. A valid holographic will 
may be made on several pieces of pa- 
per which need not be fastened togeth- 
er, and an addition to such a will may 
be made on a date subsequent to the 
date on which the will itself was 
signed.—In re Swendsen’s Hstate, 111 
P.2d 408. 


§ 401 - ei ad 
Cal. A document entirely in deceas- 
ed’s handwriting, containing deceased’s 
name in the first line, and stating that 
deceased bequeathed all her possessions 
to four sisters who were living in a 
certain year, and giving the addresses 
of such sisters, was properly admitted 
to probate as a “holographic will’, 
notwithstanding that document was not 
signed at the end thereof. Probate 
Code, § 53.—In re Kinney’s Estate, 104 
P.2d 782, superseding 97 P.2d 478. 
Tenn.App. It igs unnecessary to va- 
lidity of a will of personalty that it be 
in handwriting of testator, signed by 
him, or subscribed by witnesses, if the 
paper contains a disposition of prop- 
erty to take effect after death, but pre- 
sumption of law is against the testa- 
mentary character of an instrument 
neither written nor signed by the de- 
ceased, and it must be affirmatively 
proved that such writing expressed 
testamentary intentions of decedent at 
time it was written, and that he ad- 
hered to such intention until his death, 
or until he became unconscious or oth- 
erwise mentally capable of signing a 
will, and the factum of such a will 
must be proved by two witnesses or 
the equivalent.—Burrow v. Lewis, 142 
S.W.2d 758 


§ 402 

Cal.App. The mere presence, on sta- 
tionery used by a person for the pur- 
pose of writing his holographic will, 
of printed matter which forms no part 
of the instrument, and to which no 
reference directly or indirectly is made 
in the instrument, will not destroy the 
effect of the instrument as a holograph- 
ic will. Civ.Code, § 1277, now Probate 
Code, 53.—In re Durlewanger’s Hs- 
tate, 107 P.2d 477. 

The fact that decedent in executing 
a holographic will used stationery with 
the figures 19” printed thereon and in- 
serted the figures ‘38’ after the print- 
ed figures “19”, did not prevent the 
instrument from being a valid “holo- 
graphic will” under statute, where the 
figures “19” were neither expressly nor 
impliedly referred to in the will. Civ. 
Code, § 1277, now Probate Code, § 53.— 
repay Durlewanger’s Estate, 107 P.2d 

N.C. Words written in deceased’s 
handwriting on typewritten statement 
of his assets and stating that all listed 
property was willed to his wife with- 
out reservation, and any other proper- 
ty owned by deceased, apparently re- 
lated to a previous will and were in- 
sufficient to establish testamentary in- 
tent or to constitute a valid holograph- 
ic codicil or supplemental will, since 
reference to words not in deceased’s 
handwriting were essential to give 
meaning to such words, hence instru- 
ment was not entitled to probate as a 
holographic will—In re Smith’s Will, 
10 S.H.2d 676, 218 N.C. 161. 

Tenn.App. It is unnecessary to va- 
lidity of a will of personalty that it 
be in handwriting of testator, signed 
by him, or subscribed by witnesses 
if the paper contains a disposition o 
property to take effect after death, but 
presumption of law is against the tes- 
tamentary character of an instrument 
neither written nor signed by the de- 
ceased, and it must be affirmatively 

roved that such writing expressed 
estamentary intentions of decedent at 
time it was written, and that he ad- 
hered to such intention until his death, 
or until he became unconscious or oth- 
erwise mentally capable of signing a 
will, and the factum of such a will 
must be proved by two witnesses or the 
equivalent.—Burrow v. Lewis, 142 S.W 
2d 758, 

Wash. Generally, “holographic 
will” must be entirely in the handwrit- 
ing of testator and cannot be written in 
typewriting, nor can words which are 
part of the dispositive portions be 
inserted by use of a rubber stamp, and 
a will which is written in part on a 
printed form is not a “holographic 
will” if written portions are not com- 
plete in themselves.—In re Bauer’s Es- 
tate, 105 Pi2a 11. 

Cal. The 


§ 404 
testator’s authenticating 


signature is not required to be at 
of holographic will, but may be found ~ 


4 Seat 


elsewhere in the body of such_ will. 
Probate Code, § 63.—In re Kinney’s Es- 
tate, 104 P.2d 782, superseding 97 P.2d 
478. ; 

A holographic testamentary ‘instru- 
ment, appearing to be a completed dec- 
laration of decedent’s desires, will be 
admitted to probate, notwithstanding 
that decedent wrote his name only in 
the beginning of the declaration and 
used no expression affirmatively adopt- 
ing the name so placed as his signature 
to the will. Probate Code, § 53.—In re 
Kinney’s Estate, 104 P.2d 782, super- 
seding 97 P.2d 478. : i 

Completeness of holographic will is 
sufficient evidence of testator’s adoption 
of testator’s name placed at the begin- 
ning of the declaration as the authenti- 
eating signature of lestator and as a 
compliance with statute requiring such 
will to be “signed” by testator. Pro- 
bate Code, § 53.—In re Kinney’s Bstate, 
104 P.2d 782, superseding 97 P.2d 478. 

Cal.App. To uphold the validity of a 
holographic will, it is not necessary 
that testator’s signature be placed 
at the end thereof.—In re Swendsen’s 
Estate, 111 P.2d 408. 

Cal.App. The testatrix’ name written 
by herself in first line of holographic 
will, rather than at the end thereof, 
constituted a proper signature.—In re 


Kaminski’s Hstate, 115 P.2d 21. 
§ 409 
Ariz. Although nuncupative' wills 


disposing of personal property were 
recognized at common law, they are 
not favored and have been greatly re- 
stricted by statute, and can only be 
sustained when they comply with the 
statute. Rev.Code 1928, § 3639.—In re 
Taylor’s Estate, 106 P.2d 492. 

A “nuncupative will’ is one which is 
not written but is declared orally by 
the testator in his last illness, in the 
manner specified by statute. Rev.Code 
1928, § 3639.—In re Taylor’s Estate, 
106 P.2d 492: 

An attempt by deceased to adopt a 
written will by oral statements does 
not constitute a valid ‘‘nuncupative 
will.” Rev.Code 1928, § 3639—In re 
Taylor’s Estate, 106 P.2d 492. ‘ 

Evidence that deceased did not at- 
tempt to make oral will, but rather 
that he endeavored to adopt a written 
will by oral statements, supported 
finding that deceased did not make a 
“nuncupative will.” Rev.Code 1928, § 
te eanmis re Taylor’s Estate, 106 P.2d 


§ 411 

Tex.Com.App. The establishment of 
nuncupative wills is only allowed sub- 
ject to exacting restrictions, because in 
Texas the “extremis rule’ governs, 
whereby a nuncupative will is valid 
only where it was made by testatrix 
while in extremis or overtaken by sud- 
den and violent sickness, and without 
time or opportunity to make a written 
will. Rev.St.1925, art. 3346—McClain 
anna ah Aas Hatt 373, 135° Tex. 
, reversing In re Douglass’ Hstate, 

126 S.Wi2d 61,000) nF 

§ 412 

Tex.Com.App. Nuncupative will made 
by testatrix two days before death 
while in bed suffering from a chronic 
weakness of the heart which ultimately 
caused her death was not admissible 
to probate as a valid will made at time 
of decedent’s “last sickness” within 
meaning of statute, where _ testatrix 
subsequently was able to walk to store 
and transact business, and in point of 
fact had time, ability, and opportunity 
to prepare or have prepared a written 
will. Rev.St.1925, art. 3346—McClain 
BS ee oan 373; 135° Tex, 
, reversin n re Douglass’ Estate, 
126 S.W.2d 1. 450 


Tenn.App. A purported will, which 
did not appear to be recognized or 
known by the testator as an instrument 
of his conscious and rational mind and 
free from the suspicion of manipulation 
by pelt ests parties: did Her constitute 
ava will.—Burrow v. Lewis, 14 ; 
W.2d 758. 208 
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Ark. “Undue influence’, which avoids 


4 
2 


influence resulting f 
or any other cause depriving testator 


ring- 
on, but malign 
from fear, coercion, 


of free agency in di 
property.—Boliinger y. Arkansas Valley 
Trust Co., 151 S.W.2d 675. j 

Ark. Fraud or undue influence, to 
avoid will, must be directly connected 
with its execution.—Bollinger v. Arkan- 
sas Valley Trust Co., 151 8.W.2d 675. 

To avoid wili because of ‘undue in- 
fluence” over testator by beneficiaries 
influence must be specifically directe 
towards object of procuring will in 
favor of particular parties, and it is 
not sufficient that testator was in- 
fluenced by beneficiaries in ordinary 
affairs of life or surrounded by and in 
confidential relations with them at time 
of execution of will.—Bollinger v. Ar- 


eee of his 


pages Valley Trust Co., 151 S.W.2d 
Cal. The “undue influence” which 


will justify setting aside a will must 
have been such as in effect to destroy 
the testator’s free agency and to sub- 
stitute another person’s will for_his 
own.—In re Arnold’s Estate, 107 P.2d 
25, prior opinion 99 P.2d 376. 

Mere general influence, however 
strong and controlling, will not author- 
ize setting aside will for “undue in- 
fluence” if it does not bear on the tes- 
tamentary act, and the influence must 
be used directly to procure the will and 
must amount to coercion destroying 
testator’s free agency.—In re Arnold’s 
Estate, 107 P.2d 25, prior opinion 99 P. 
2d, 376. 

Mere opportunity to influence mind 
of testator, though coupled with an in- 
terest or a motive to do so, will not 
authorize setting aside will for “undue 
influence.”’—In re Arnold’s Estate, 107 
P.2d 25. prior opinion 99 P.2d 376. 

Ga. The association of the phrase 
“undue influence’’ in respect to invali- 
dation of properly executed will in stat- 
ute in the same context with the words 
“fraudulent practices upon testator’s 
fears, affections, or sympathies, duress”, 
shows that the influence spoken of, in 
order to be “undue influence’, must 
be in the nature of fraud or duress. 
Code 1933, § 113-208——Boland v. Ay- 
cock, 12 S.E.2d 319, 191 Ga. 327. 


The “undue influence” which the stat- 
ute contemplates as a ground to in- 
validate a properly executed will must 
be such as amounts to fraud, deceit, 
force, or coercion, destroying the testa- 
tor’s free agency, and it must also be 
operative at the time the will is exe- 
cuted, and not merely at some other 
time. Code 1933, § 113-208.—Boland v. 
Aycock, 12 8..2d 319, 191 Ga. 327. 

Ga. In the case of an attack on a 
will for undue influence or for mental 
incapacity of the testator, it must ap- 
pear that the alleged avoiding cause 
was operative and effective at the time 
of the execution of the will. Code 1933, 
§ 113-208.—Boland v. Aycock, 12 S.E.2d 
319, 191 Ga. 327. 


Ga. There can be no fatally “undue © 


influence’ without a person incapable 
of protecting himself as well as a 
wrongdoer to be_resisted.—Marlin vy. 
Hill, 15 S.H.2d 473. : 

The “undue influence” which the law 
contemplates as a ground to invalidate 
a properly executed will must be such 
as amounts to fraud, deceit, force, or 
coercion, destroying the testator’s free 
ngency, and must also be operative at 
the time the will is executed, and not 
merely at some other time.—Marlin vy. 
Hill, 15 S.H.2d 473. 

Iowa. Influence to amount to “undue 
influence’? must be such as to substi- 
tute the will of person exercising the 
influence for that of testator, so that 
writing expresses intent of person ex- 
ercising influence not intent of testator 
and it must operate at very time will is 
made to dominate and control making 
of will and is not established by proof 
of opportunity to exercise it and dispo- 
sition to do so, or by importunity, re- 
quests, persuasion that do not go to the 
point of controlling the will of the tes- 
tator.—In re Brooks’ Estate, 294 N.W. 
Ties 


Mich. Influence, to constitute “undue 


influence”, must — aise 


under such coercion, compulsion or con- 
straint that his own free agency is 
destroyed and he becomes the tutored 
instrument of a dominating mind which 
dictates to him what he shall do, com- 
pels him to adopt its will instead of 
exercising his own, and by overcoming 
his power of resistance impels him to 
do what he would not have done had 
he been free from its control.—In re 
Peels Estate, 298 N.W. 779, 298 Mich. 


Influence to induce testamentary dis- 
position may be specific and direct 
without becoming “undue influence’, 
since it is not improper to advise, to 
persuade, to solicit, to importune, to 
entreat and to implore.—In re Balk’s 
Estate, 298 N.W. 779, 298 Mich. 303. 

Mich. To constitute ‘undue _influ- 
ence” such as will vitiate a will, tes- 
tator must be under such coercion, 
compulsion, or constraint that free 
agency is destroyed, so that testator 
is caused to dispose of property con- 
trary to his wishes, and neither ad- 
vice, persuasion, importunity, nor en- 
treaty or appeals to prejudices, vanity, 
a sense of justice, obligations of duty, 
ties of friendship, affection and _ kin- 
dred, or to sentiment of gratitude or 
pity, will vitiate a will made by tes- 
tator as a free agent, although such 
will would not have been made, but 
for such advice, persuasion, etc.—In re 
bien Estate, 299 N.W. 836, 299 Mich. 
Mo. Mere influence exercised by a 
beneficiary will not avoid a will, but it 
must be undue influence which breaks 
down and overcomes the testator’s voli- 
tion.—Look vy. French, 144 S.W.2d 128. 

Mo. “Undue influence’, to be effec- 
tive in breaking will, should be of suf- 
ficient potency to destroy free agency 
of testator at time of making will, and 
the influence of natural affection is not 
sufficient.—Kadderly v. Vossbrink, 149 
S.W.2d 869. 

Mo. ‘Undue influence”, to be effec- 
tive in breaking a will, means such in- 
fluence as amounts to force, coercion, 
or overpersuasion, which destroys tes- 
tator’s free agency or will power at 
time of making of will.—Walter v. Alt, 
152 S.W.2d 135. 

Mo. It is not existence of undue in- 
fluence but exercise of it in execution 
of will which invalidates such will.— 
Walter v. Alt, 152 S.W.2d 135. 


Mo.App. ‘Undue influence” means 
such influence as amounts to force, co- 
ercion, or overpersuasion, destroying a 
testator’s free agency and will power, 
inducing him to dispose of his estate 
contrary to the course he would have 
followed if he had been left to his 
own guidance or free agency in the 
matter, and subetttuling the will of the 
persons exerting the influence in the 
place of the mind and will of the tes- 
seh ous vy. Wiltz, 148 S.W.2d 


N.J.Prerog. For a contestant to suc- 
ceed in invalidating a will on ground 
of “undue influence’, there must be 
shown weakness of mind, and that the 
testator’s desire was thwarted by the 
imposition of a stronger dominating in- 
fluence.—In re White’s Mstate, 20 A.2d 
442, 129 N.J.Eq. 566. - 

“Undue influence’ which will invali- 
date a will must be such as to destroy 
the testator’s free agenecy.—In_ re 
White’s Estate, 20 A.2d 442, 129 NJ. 
Eg. 566. 

Pa. In order to constitute “undue 
influence’ sufficient to void: a_ will, 
there must be imprisonment of the 
body or mind, fraud or threats or mis- 
representations or circumvention or in- 
ordinate flattery or physical or moral 
coercion, to such a degree as to preju- 
dice the mind of the testator, to destroy 
his free agency, and to operate as a 
present restraint upon him in the mak- 
ing of the will; the word “influence” 
referring to control acquired over an- 
other which virtually destroys his free 
agency and not to any and every line 
oF conduct capable of disposing in one’s 
favor a fully and self-directing mind.— 
Shuey v. Shuey, 16 A.2d 4, 340 Pa, 27. 

Pa. To constitute “undue influence” 


a3 2 (eo ‘ce 

sufficient to void a will, there must 
be imprisonment of the body or mind, 
fraud or threats or misrepresentations 
or circumvention or inordinate flattery _ 
or physical or moral coercion, to suck f 
a degree as to prejudice the mind of © 


Wetzel v. Edwards, 16 A.2d 
Pay wal; 

Pa.Orph. In order to constitute w 
due influence sufficient to void a will 
there must be imprisonment of the bor 
or mind, fraud, or threats, or misrepre- 
sentations or circumvention, or inordi- 
nate flattery, or physical or moral ¢ 
cion, to such a degree as to preju 
the mind of the testator, to destroy 
free agency and to operate as a present 
restraint upon him in the making of 
ine emo re Porter’s Estate, 4 Fay. — 


S.W.2d 874. as 

Utah. “Undue influence” to vit 
will must have affected testator at time 
of execution of will, although it need 
not have been exercised on that da 
but may be result of previous acts | 
affecting testator as to deprive h 
of free agency on day of execution 
pee re George’s Estate, 112 P.2d 4 

b 7 * 

Wash. The influence which will viti- — 
ate a will must have been undue in 
fluence at time of testamentary act, in- 
terfering with free will of testator and 
preventing exercise of judgment a 
choice.—In re Schafer’s Estate, 113 


2d 41, 
Wash. To vitiate a will, there must 


Vz influence” 
to vitiate and annul a 


force and coercion destroying the fre 
agency of the testator or grantor, bu 
the force and coercion necessary to in 
validate the instrument need not be 
phy estates Malicns v. Lilly, 18 S.H.2 


§ 437 } 

Ga. In absence of fraud or duress, hi 
a wife’s will is still her will, and is not 
the result of “undue influence” withi } 
the statute, notwithstanding that she 
comes to the state of mind where she 
decides to let her husband dictate its — 
Ley es she executes it as her — 
will. Code 1933, § 113-208—Boland v. — 
Aycock, 12 §.H.2d 319, 191 Ga. 327. - 


§ 438 ¢ 

Ga. If persuasion or importunity 
consists of or is accompanied by fraud — 
or misrepresentation of material facts 
in procuring execution of will, the case 
falls under the statute which avoids a 
will procured by ‘undue influence’. — 
Code 1933, §§ 113-208, 118-209—Boland 
v. Aycock, 12 §.H.2d 319, 191 Ga. 327. 

Honest persuasion to make a will of 
a certain kind, though constant and im- 
portunate and though accompanied by 
tears and entreaties, does not consti- 
tute ‘undue influence” in the absence of —_ 
fraud or duress, even though the testa- 
tor yields to it in order to have quiet or F- 
peace of mind or to keep the respect or beg 
love of members of his family, previd- — 
ed the testator is in a mental condition 
to make the choice between following 
his original intention or of yielding his 
view in favor of the wishes of other 
persons. Code 1933, § 113-208.—Boland 
vy. Aycock, 12 S.H.2d 319, 191 Ga. 327. 

Ill, Mere persuasion or honest argu- 
meut to induce execution of a will is 
not “undue influence.’’—Ryan y. Deneen, 
81 N.B.2d 582, 375 Ill. 452. 

Ohio App. A daughter could legally 
seek a preference under her mother’s 
will to the exclusion of other daugh- 
ters, so long as that daughter did not 
go to the extent of making her mother 


pany 


: § 438 


do something she did not want to do, 
and such conduct was not illegal and 


did not amount to “undue influence”’.— 


Meyer vy. Geiger, 34 N.H.2d 581. 
Pa.Orph. It was not undue influence 
when a legatee persuaded the testator 
not to raise her legacy but, instead, to 
increase the legacies to contestant’s 


children.—In re Morris’ Estate, 21 
ote ash; a2 0; 
ae § 439 
N.J.Prerog. Tiuucice on a testator, 


arising from kindness, love, and affec- 
tion, and devotion, does not constitute 
“undue influence’.—In re White’s Es- 
tate, 20 A.2d 442. 129 N.J.Eq. 566. 


§ 442 
; Ala. Undue influence by wife over 
- husband in execution of will involves 
moral coercion by which wife domin- 
ates husband and destroys his free 
agency.—Cook v. Morton, 1 So.2d 890. 
Ga. That principal beneficiary of 
will may have occupied a confidential 
relation to testatrix would be insuffi- 
cient, without more, to invalidate will 
on ground of “fraud” and ‘‘undue in- 
‘fluence.”—Marlin v. Hill, 15 S.B.2d 473. 
That principal beneficiary in conse- 
quence of confidential relation may 
have employed attorney to draw will, 
and furnished information as to what 
will should contain and kept will in 
safety deposit box without divulging 
-eontents thereof, would not invalidate 
will on ground of fraud and undue in- 
-fluence.—Marlin v. Hill, 15 $.E.2d 473. 
- While confidential relation might be 
an important circumstance to support 
a charge of fraud or undue influence, a 
“person occupying such relation would 
not be prevented from exercising any 
_. influence whatever to obtain a benefit 
to himself, and such relationship alone 
would not afford a substitute for al- 
 jegations of fact touching “fraud” or 
 *yndue influence”’.—Marlin v. Hill, 15 
$.H.2d 473. 


2 ’ § 444 

Till. ‘Undue influence’ is that coer- 
-cion which destroys freedom of testator 
and renders the instrument obviously 
more the offspring of the will of an- 
other, or other than his own.—Ryan v. 
Deneen, 31 N.H.2d 582, 375 Ill. 452. 


aiff § 445 
Ga. That which would not be such 
“undue influence’ as to avoid a will in 
-- the case of a person of sound mind, 
good health, and intelligence may be 
such when exercised on a person of 
failing mind, poor health and other 
mental and body enfeeblements, but be- 
fore acts of “undue influence” are suf- 
ficient to avoid a will, it must appear 
that those acts were effective to the ex- 
tent of making the testator execute a 
will contrary to his better judgment 
and desires. Code 1933, § 113-208.— 
Boland _y, Aycock, 12 S.E.2d 319, 191 
a 327. 
fi 


Iowa. In a will contest based on 
- mental incompetence and undue influ- 
ence, the question of undue influence 
cannot be separated from the ques- 
tion of testamentary capacity.—In re 

Ensminger’s Wstate, 296 N.W. 814. 
Or. What degree of influence will 
yitiate a will depends much upon the 
bodily and mental vigor of the testa- 
tor.—In re Brown’s Estate, 108 P.2d 

15. 


ae § 448 
= Cal.App. Generally, if the whole will 
is the result of the presence of undue 
=! influence, probate of the whole will 
: must be refused.—In re Webster’s Es- 
‘ tate, 110 P.2d 81, rehearing denied 111 
| )* Pi2d355. 
My if only a part of a will is affected 
by undue influence, that part may be 
rejected as void, but the remainder, 
4 which is the outcome of the free action 
of the testator, ought to be sustained, 
if it is not inconsistent with and can 
be separated from the part which is 
invalid, and should be admitted to 
probate. Probate Code, §§ 22, 72.— 
In re Webster’s Estate, 110 P.2d 81, 
rehearing denied 111 P.2d 355. 

The fact that jury in will contests 
found that residuary clause of one of 
the wills was obtained by undue in- 
fluence exercised by the residuary lega- 
tees and devisees would not authorize 


the court in declaring as a matter of 
law that the revocation clause in such 
will and the clause appointing one of 
the devisees as executor were obtained 
by undue influence. Code Civ.Proc. § 
624; Probate Code, §§ 3871, 373.—In 
re Webster’s Estate, 110 P.2d 81, re- 
hearing denied 111 P.2d 355. 

Conn. A claim that will was result 
of undue influence necessarily involves 
an inquiry into effect of the alleged 
influences upon testator’s mind, and 
his approval of the will at a time 
and place where he was not subject to 
such influences tends to rebut claim 
that will resulted from them.—Babcock 
v. Johnson, 19 A.2d 416, 127 Conn. 643. 

§ 449 

Cal. In action to set aside will for 
undue influence, evidence must be pro- 
duced that pressure was brought to 
bear directly on the testamentary act.— 
In re Arnold’s Estate, 107 P.2d 25, 
prior opinion, 99 P.2d 376. 

Ga. In will contest on ground of 
fraud and undue influence of principal 
beneficiary, wherein contestants alleged 
fraud and irregularity in principal 
beneficiary’s administration of estate 
of husband of testatrix, testatrix would 
be assumed to have had ful] knowledge 
of the manner in which the estate was 
administered and to have assented 
thereto, in absence of allegation to con- 
trary.—Marlin v. Hill, 15 S.H.2d 473. 

Iowa. Where a testator by reason of 
disability is unable by exercise of his 
own faculties to see for himself that the 
will expresses his testamentary desires, 
an additional burden of proving that 
testator was acquainted with will pro- 
visions is imposed on proponents if 
there are any circumstances. leading 
the court to suspect that he may have 
been imposed upon.—In re Rogers’ Hs- 
tate, 295 N.W. 108. 

Ky. Heirs claiming that will was 
executed as a result of undue influence 
imposed on testatrix had burden of es- 
tablishing their contention.—Martin vy. 
Combs, 145 S.W.2d 108, 284 Ky. 530. 

Ky. In an action to have paper ad- 
judged not to be the last will and 
testament of deceased on ground of 
undue influence and lack of testamenta- 
ry capacity after the propounders had 
proved the due execution of the will, 
the contestant then assumed the bur- 
den as is the practice in will contests. 
—Higgs’ Ex’x v. Higgs’ Ex’x, 150 S.W. 
2d 681, 286 Ky. 236. 


Mich. Where no confidential relation- 
ship existed between either executor 
or principal beneficiary and _ testator, 
the burden of proof rested upon con- 
testants to establish claim of undue 
influence in execution of will.—In re 
ee Bstate, 295 N.W. 230, 295 Mich. 

Mich. A will contestant had burden 
to establish that improper influence was 
exerted on testator and that it had ef- 
fect of overcoming testator’s wishes. 
Comp.Laws 1929, § 13478.—In re Liv- 


ingston’s Estate, 295 N.W. 343, 295 
Mich. 637. 
Mich. Will contestants, seeking to 


avoid will for ‘‘undue influence’, must 
show some act or acts which caused 
testatrix to dispose of her property 
contrary to her desire and must show 
that testatrix acted under such coer- 
cion, compulsion, or constraint that her 
own free agency was destroyed.—In re 
Getchell’s Estate, 295 N.W. 360, 295 
Mich. 681. 

N.J.Prerog. In will contest, burden 
was on contestant to show undue in- 
fluence.—In re White’s Estate, 20 A.2d 
442, 129 N.J.Eq. 566. 


N.Y¥.Sur, Contestant alleging undue 
influence upon testatrix had burden of 
proving undue influence in proceeding 
to probate the will.—In re Wizelhole’s 
Estate, 26 N.Y.S.2d 586, 176 Misc. 100. 

N.C. In will contest, caveators who 
claimed that testator lacked testamen- 
tary capacity and that execution of 
will was obtained by undue influence 
had burden of proof.—In re Harris’ 
Will, 11 S.H.2d 310, 218 N.C. 459. 

Or. The burden of proving that the 
execution of a will was the result of 
undue influence rests on the party who 


“Pa. Contestants had burden of proy- 


eS ph b ¥ 

AER i 
ember eR) kag 
alleges it.—In re Brown’s Estate, 108 
P.2d 775, - Se Cs aas 


ing that will executed by 78 year old 
testator was executed as result of un- 
due’ influence exercised on testator.— 
Shuey v. Shuey, 16 A.2d 4, 340 Pa. 27. 

R.I. In proceeding for probate of 
will, burden is on contestants to prove 
undue. influence, and on proponent to 
prove testamentary capacity.—Talon y. 


Jackson, 19 A.2d 4 


Tenn.App. Generally, on proof of 
due execution of a will, it is presumed 
that testator knew and approved its 
contents, but. where circumstances are 
such as to excite suspicion, burden 
of showing affirmatively that testator 
fully understood and freely assented to 
provisions of will is cast on proponents. 
—Burrow y. Lewis, 142 S.W.2d 758. 

Wash. Where a will, rational on its 
face, is shown to have been executed in 
legal form, the law presumes testa- 
mentary capacity and that the will 
speaks testator’s wishes.—In re Schaf- 
er’s Estate, 113 P.2d 41. ‘ 

W.Va. The burden of proving un- 
due influence rests on the one who 
assails a deed, will, or other instru- 
ment.—Mullens v. Lilly, 13 S.E.2d 634. 


§ 450 
Mich. “Undue influence” on testator 
may not be inferred from mere fact 
that there was opportunity for influ- 
ence. Comp.Laws 1929, § 13478.—In re 
Livingston’s Estate, 295 N.W. 3438, 295 
Mich. 637. 
451 


8 

Cal. In will contest, proof of a con- 
fidential relation between testator and 
residuary legatee would not cast bur- 
den on legatee of proving that will was 
not obtained by her throvgh undue 
influence.—In re Arnold’s Estate, 107 
P.2d 25, prior opinion 99 P.2d 376. 

A presumption of ‘“‘undue influence” 
arises from proof of confidential rela- 
tion between testator and beneficiary, 
coupled with activity on part of bene- 
ficiary in preparation of the will.—In 
re Arnold’s Hstate, 107 P.2d 25, prior 
opinion 99 P.2d 376. 

N.J.Prerog. Mere confidential rela- 
tion between a beneficiary and testator 
does not raise a presumption against 
the validity of a testamentary gift.— 
In re White’s Estate, 20 A.2d 442, 129 
N.J.Eq. 566. 

Pa. Where a person who has testa- 
mentary capacity, but is so weak physi- 
cally or mentally as to be susceptible 
to undue infiuence, executes will leay- 
ing substantial part of his estate to 
one occupying confidential relation to 
testator, burden is on such beneficiary 
to show that no improper influence con- 
trolled making of will.—In re Schwartz’ 
Estate, 16 A.2d 374, 340 Pa. 170. 

Pa. The fact that testator and his 
executor whose wife was one of 13 leg- 
atees had been friends for many years 
and from time to time the executor had 
performed certain business services for 
testator did not make out such a case 
of “confidential relationship” as to cast 
burden of proof on the executor, as one 
standing in a confidential relation to 
testator and receiving a substantial be- 
quest, to establish that will had not 
been procured by fraud, misrepresenta- 
tion and undue influence.—Wetzel vy. 
Edwards, 16 A.2d 441, 340 Pa. 121. 

Pa.Orph. The burden rests on con- 
testants to prove undue influence, but 
when a confidential relationship is es- 
tablished, the burden shifts to the con- 
fidant to show that any bequest to him 
was obtained without undue influence. 
—In re Porter’s Hoatates 4 Fay.L.J. 37. 

52 


§ 
Pa.Orph. The presence of a meretri- 
cious relationship between the testator 
and a beneficiary does not raise a pre- 
sumption of undue influence.—In re 
Porter’s Estate, 4 Fay.L.J. 37. 
453 


_Ala. Confidential relations and ac- 
tivity by favored beneficiary in execu- 
tion of will raise a prima facie pre- 
sumption of undue influence, casting on 
proponent the burden of proof on such 
issue, Code 1923, § 10637, as amended 
by Gen.Acts 1931, p. 844.—Cook y. 
Morton, 1 So.2d 890, 


bounty, by an unnatural discrimination 


a pri , 
1e influence, is one 
the circumstances of the par- 
ticular case has been favored over oth- 
ers having equal claim to testator’s 


which leads to a natural inference that 


Ga, 
‘invalid for fraud and undue influence 


advantage hag been taken by one in 
- position to do so. 


Code 1928, § 106387, 
as amended by Gen.Acts 1931, Dp. 844. 
—Cook v. Morton, 1 So.2d 890. 

In determining whether will is 


of principal beneficiary, information 
furnished by principal beneficiary to 
attorney employed by principal bene- 
ficiary to draw will would be presumed 
to have been transmitted from testa- 
trix where will was solemnly executed 
in ae of law.—Marlin v. Hill, 15 


$.E.2d 4 


will is not illegal, like a legacy to a 
witness, and while ethically open to 
suspicion is also open to explanation; 
the burden of proof being on_ the 
draftsman. N.J.S.A. 3:2-8—In re Bar- 
tles’ Will, 19 A.2d 17, 129 N.J.Eq. 280, 


: amending 13 A.2d 642, 127 N.J.Eq. 472. 


Ohio App. 


: As a rule, one named as 
beneficiary 


is not disqualified from 


serving as draftsman of a will, and the 


will is not invalidated per se by the 
fact that it is written by a favored 
legatee.—Cave v. McLean, 32 N.E.2d 


581, 66 Ohio App. 196. 


x 


The fact that beneficiary drafted the 
will may be -considered by jury on 
question of undue influence, but must 
be considered in connection with all 
the other evidence, including the order 
of probate, and there is no presump- 


tion of undue influence by mere fact 


that beneficiary wrote the will. Gen. 
Code, § 12083.—Cave v. McLean, 
N.E.2d 581, 66 Ohio App. 196. 


Or. The burden of proof never shifts 
from a contestant seeking to set aside 


a will on the ground of undue influence, 


but where it is shown that the lawyer 
who drafted the will for his client is 
one of the chief beneficiaries, a pre- 
sumption of undue influence is created 
which must be rebutted or overcome by 


proof that he did not abuse the confi- . 


dence imposed in him, and that the exe- 
cution of the will was the free and vol- 
untary act of the client.—In re Brown's 
Estate, 108 P.2d 775. 

Where it is shown that the lawyer 
who drafted the contested will for his 
client is one of the chief beneficiaries, 
the strength of the presumption of un- 
due influence depends on the particular 
facts and circumstances in each case 
and varies with the strength or weak- 
ness of the mind of the client.—In re 
Brown’s Estate, 108 P.2d 1775. 

Or. Where will purportedly executed 
by one who has submitted to guard- 


jianship of person and estate is pre- 


pared by attorney for guardian and 
by its terms makes ‘such guardian 
principal beneficiary, the court has 


-duty of carefully scrutinizing the cir- 


cumstances of purported execution.—In 
re Lambert’s Estate, 114 P.2d 125. 


§ 454 

Ala. The fact that a wife has re- 
ceived more under her husband’s will 
than under the dower and homestead 
laws, and the laws of distribution in 
ease of intestacy, will not raise a pre- 
sumption of undue influence, since such 
Jaws merely deal with estates not dis- 
posed of by will and proceed on the 
hypothesis that the decedent will make 
a will if the laws do not dispose of his 
estate as he desires. Code 1923, §§ 
10593 and 10594, as amended by Gen. 
Acts 1932, Ex.Sess., p. 307, and Gen. 
Acts 1931, p. 840.—Cook y. Morton, 1 
So.2d 890. 

Ky. Inequality is a circumstance to 
be taken into consideration on the ques- 
tion of ‘mental capacity” and “andue 
influence’’ where there is other evidence 
of a substantial nature coupled there- 
with, but inequality alone is insufficient 
to create presumption of incapacity or 


42, C.J. ANNO.—351 


Mo. 
lected a 


NJ. A ieaney to the draftsman of a 


32 | 


App. a) 
hurch as an | oe 

bounty vee the practical — Prion’ of 
her adopted daughter could in and of 
ilself raise no presumption 
influence, or warrant the submissi 
such issue to the jury in will contest. 
~MeGiri v. Wiltz, 148 S.W.2d 822. 


5 

RT: Where husband of testatrix’ sis- 
ter-in-law gave assiduous attentions to 
testatrix when knowledge came to hus- 
band of substantial size of testatrix’ 
estate and testatrix subsequently exe- 
cuted will whereby the husband re- 
ceived all of testatrix’ estate except 
only a mortgage which she held on the 
home of some of the contestants, testa- 
trix’ brother and sisters, the testament- 
ary disposition was not of itself proof 
of undue influence, but some explana- 
tion by the husband was called for and 
if he did not give it, inferences unfa- 
yorable to him might be justifiably 
drawn from the evidence on issue of 
iy ae influence.—Talon y, Jackson, 19 

2d, 4. 


/ § 457 e 

Ala. In_ will contest, evidence that 
testator changed a long contemplated 
disposition of property without occa- 
sion therefor is admissible and, if ac- 
companied by other evidence tending 
to show undue influence, may call for 
submission of issue to jury.—Cook vy. 
Morton, 1 So.2d 890. 

Ga. Though evidence of mental con- 
dition or acts of undue influence at 
times other than the time of the execu- 
tion of the will, may be received, if not 
too remote, to illustrate conditions ex- 
isting at the time the will was executed, 
question still remains whether the tes- 
tator was in condition to make the will 
at the time he made it. Code 1933, § 
113-208.—Boland v. Aycock, 12 S.E.2d 
319, 191 Ga. 327. 

Mo. In will contest, nurse’s testi- 
mony that during testator’s last illness 
“they said, ‘Don’t let anyone else in,’ ”’ 
“was properly excluded in absence of 
showing that such instructions were 
given by person allegedly guilty of un- 
due influence.—Look vy. French, 144 S. 
W.2d 128. 


~Tenn.App. In will contest where 
eonspiracy to procure execution of will 
was charged, impeaching evidence that 
witness for ‘proponent, after testator’s 
death, requested everyone to leave the 
room except herself and husband of one 
of the beneficiaries “so they could pray 
for the body”, was competent as show- 
ing a desire of proponent’s witness to 
further conspiracy by placing will un- 
der testator’s pillow where it was later 
found in order to make it appear that 
testator knew of and guarded will after 


its execution.—Burrow vy. Lewis, 142 
S.W.2d 758. 
Tex.Civ.App. In will contest on 


ground of undue influence, testimony 
as to statements made by testatrix 
approximately ten days prior to execu- 


tion of alleged will, and in which 
statements testatrix was claimed to 
have said that proponents had been 
importuning testatrix to make a will 


and devise her property to proponents, 
was not admissible as proof of undue 
influence, especially where no  inde- 
pendent proof of undue influence was 
adduced, since statements were “hear- 
say” and not “res gestee’’.—Bethel v. 
Yearwood, 142 S.W.2d 927, error dis- 
missed, judgment correct. 

Tex.Civ.App. In determining the is- 
sues of mental capacity and undue in- 
fluence, wide latitude is allowed both 
contestants and proponents of will, the 
circumstances of any probative value 
being admissible-——Davis v. Williams, 
144 S.W.2d 445. 

Wash. In determining whether ex- 
ecution of will was procured by fraud 
and undue influence, the fact that tes- 
tatrix did not retain services of attor- 
ney who had been her counsel for 
many years, but retained an attorney 
who had been employed by the chief 
beneficiary, was a matter entitled to 


tate, 113 P.2d 41, 


-and warranted inference that 


capacity t 
a will, but there was considerable | 
timony introduced relative to the effe 
on mind of testatrix produced by 
ness and opiates given to her dur 
such sickness, the mental condition of 


§ 459. 

Conn. On appeal from alammieenon 
will to probate, testator’s statemen 
attorney several years after ex 
that the will was all right, ex 
he wished that he had pro 
erection of monument, was 
missible as ‘hearsay’, but 
missible as evidence that wil 
sented his real intent when 


not the result of undue infl 
Babeock v. Johnson, 19. A2d 

Conn, 643. h : 

Iowa. In will contest, in ord 

the court to Consider declarati 
testator that he intended to — 
property to persons other than | 
ficiaries named in will, 


of the declarations.—In re R 
tate, 295 N.W. 103. 

In contest of will which was alleg 
executed as result of undue influet 
declarations of testator showing ~ 
state of mind and feelings toward 
grandson who received nothin und 
the will were admissible in view \ a 
dependent evidence of undue i fll X 
—In re Rogers’ Hstate, 295 SW. Mi 

Ky. A will which testatrix s ) 
was duly executed was compete: 
tablish her purpose at that time, thou 
will was void for lack of complia 
with statute as to execution. 
4852.—Martin v. Combs, 145 
108, 284 Ky. 530. 

Ky. aK 
ration of testator made _ several 
after he executed his will, to the 
that wife would not allow him to 
part of his property to children of hi 
deceased daughter was not admissible 
as substantive evidence of undue 


the time of ia ys iN will, and 
susceptibility to the influence 
wife.—McComas y. Hull, foo 
841, 284 Ky 654. 


state of mind of testator and 
state of mind may be shown by | 
statements and ee 
ree Estate, 295 N.W. 230, 29 
Mich. In will contest, declanwtice 
of testator are admissible to sho 
condition of his mind, but not 
tablish the facet of undue influ 2 
In re Balk’s Estate, 298 N.W: 179, 
Mich. 303. 
In suit to set aside will, : 
mony as to testator’s and chief 
ficiary’s statements, showing their sta 
of mind and attitude toward each othe 
as bearing on issue of undue influenc 
was properly admitted for such pur- 
pose, 
statements.—Palm y, Maguire, 
W.2d 636. 
Tex.Civ.App. 


TA Guess 


to leave his property to his relatives 
may in a proper case be ef probative 
value in determining issue of undue 
influence, but testimony of conversa- 
tion to that effect occurring more than 
ten years before will was made was not 
of probative value because conversation 


was too remote on issue of testator’s — 


at time will was made.—Iin 

re Caruthers’ Hstate, 151 S.W.2d 946. 

HBrror dismissed, judgment correct. 
Utah. Declarations of testator not 


intention 


In will contest proceedin g, ¢ ore ie 


not as proof of facts related in — 


Testimony that testa- 
tor told witness that testator intended — 


‘ 


~~ ee 
- 


—.-§ 460 
- made contemporaneously with execu- 
tion of will or so near thereto as to 
constitute part of res gestz are not 
competent as evidence of truth of mat- 
ters therein stated, but are admissible 
to show testator’s state of mind and 
susceptibility to undue influence, if 
they are not too remote and there is 
independent evidence of undue influ- 
ence,—In re George’s Estate, 112 P.2d 


498. 

pind __§ 460 : 

Iowa. In contest of will which was 
allegedly executed as result of undne 
influence, fact that testator’s grandson 

was the natural recipient of testator’s 
bounty and received nothing under the 
' will could be considered as bearing on 
question of undue _ influence, where 
there was independent evidence of un- 
due influence.—In re Rogers’ Estate, 295 
ON.W. 103. ban 

rel In contest of will under which testa- 
-_tor’s grandson received nothing and the 
entire estate was devised to testator’s 
‘niece and her husband, evidence of com- 
mitment of grandson by the niece, to an 
institution for care of epileptics and 
-- feeble-minded persons and of resultant 
habeas corpus proceedings to obtain 

-grandson’s release from custody, was 
dmissible-—In re Rogers’ Estate, 295 
N.W. 103 


i Nag i) gon lee, Es 


al, 
; 


S 


' unmarried children k ) 
portion of her estate was devised, evi- 
{ dence regarding financial condition of 
is four married children of testatrix was 
admissible for purpose of showing the 
reasonableness of the will.—Martin Vv. 
Combs, 145 S.W.2d 108, 284 Ky. 530, 
Bie § 464 

-—s Ala. In will contest after probate, 
based in part on undue influence of 
wife as principal beneficiary, evidence 
that testator listened to wife’s advice 
-. or importunity not to go to lodge 
meetings at night was properly reject- 
ed. Code 1923, § 10637, as amended 
by Gen.Acts 1931, p. 844.—Cook v. 
Re Morton. 1 So.2d 890. ‘ 
Mo. In will contest, evidence that 
proponent, who was testator’s widow 
and principal beneficiary, caused flow- 
ers sent by friends to be placed on the 
graves of some of her relatives after 
irrelevant and 


testator’s funeral, was 
French, 


- properly excluded.—Look v. 
144 S.W.2d 128. 


his wife was relevant on issue of wife's 
undue influence, and limiting its appli- 
cation to the question of testator’s 
soundness of mind was error.—Look v. 
French, 144 S.W.2d 128. 
- +Mo. In suit to set aside will, testi- 
- mony as to testator’s and chief bene- 
 ficiary’s statements, showing their state 
of mind and attitude toward each other 
as bearing on issue of undue influence, 
was properly admitted for such pur- 
pose, not as proof of facts related. in 
statements.—Palm v. Maguire, 146 S.W. 
2d 636. ; 
Tex.Civ.App. Testimony concerning 
relationship of testator and devisee was 
not materially important in suit to con- 
test will, since the testator had the 
right to devise his property to whomso- 
ever he saw fit.—Davis v. Williams, 144 
$.W.2d 445. 
Mt § 465 


Cal.App. In will contests, evidence 
sustained jury’s finding that portion 
of will bequeathing residuary estate 
was the result of undue influence ex- 
erted on aged testatrix by residuary 
devisees and legatees. Civ.Code, § 2235. 
—In re Webster’s Estate, 110 P.2d 81. 
Rehearing denied 111 P.2d 355. 

Ky. Evidence sustained jury’s find- 
ing that will was not executed as the 
result of ‘undue influence imposed on 
testatrix by her three unmarried chil- 
dren to whom the major portion of 
testatrix’ estate was devised.—Martin v. 
Combs, 145 S.W.2d 108, 284 Ky. 530. 

Ky. Hvidence sustained finding that 
alleged will was invalid on ground 
that it was procured by undue influ- 
ence exercised on the alleged testatrix 
and that she was mentally incapacitat- 
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ed to make a will on purported date — 


of the instrument.—Kelly’s Ex’r v. Kel- 
ly, 149 S.W.2d 17, 285 Ky. 7165. . 

Mich. Evidence that testator who 
was strong, able, active, determined, 
sober and not easily influenced and 
thrifty had never sought to change will 
during interval of more than five years 
between date of execution of will and 
date of death tended ‘to indicate that 
will expressed testator’s own desires 
rather than overpowering influence of 
others.. Comp.Laws 1929> § 13478.—In 
re Livingston’s Dstate, 295 N.W. 343, 
295 Mich. 637. 

Mo. A _ wife’s. statement that she 
would attempt to get her husband to 
change his will did not authorize in- 
ference that wife intended to exercise 
undue and unlawful influence.—Look vy. 
French, 144 S.W.2d 128. 

Mo.App. In will contest, evidence 
sustained jury’s finding that undue 
influence had not been exercised on 
Se tr v. Wiltz, 148 S.W.2d 
2s 

N.J.Prerog. In will contest, evidence 
failed to establish that  testator’s 
daughter to whom testator left the 
bulk of his estate, to the virtual ex- 
clusion of his two grandsons by a de- 
ceased son, exercised undue influence. 
—In re White’s Estate, 20 A.2d 442, 
129 N.J.Hq. 566. 

Pa. In order to set aside a will on 
the ground of “undue influence,’ where 
the testator is in full possession of his 
faculties, and his testamentary capacity 
is admitted or established, the evidence 
must be clear; and strong, and mere 
opinions or suspicions or belief not 
founded on facts testified to will not 
be sufficient—Shuey y. Shuey, 16 A. 
2d 4, 340 Ba. 27. 

Contestants failed to sustain burden 
of proving by clear evidence that will 
executed by 78 year old testator was 
executed as result of undue influence 
exercised on testator.—Shuey y. Shuey, 
16 A.2d 4, 340 Pa. 27. 

Pa, An heir attacking will on ground 
that it had been procured by fraud, 
misrepresentation and undue influence 
on part of executor whose wife was .a 
legatee had burden of proof.—Wetzel y. 
BHdwards, 16 A.2d 441, 340 Pa. 121. 

The fact that a testator may express 
dissatisfaction with some provisions in 
his will does not prove that he was un- 
duly influenced in making it.—Wetzel 
v. Edwards, 16 A.2d 441, 340 Pa. 121. 


The not unusual disappointment of 
eertain heirs, with provisions of testa- 
tor’s will, and evidence of certain in- 
firmities of a testator which are not 
uncommon incidents of advancing 
years, constitute no reason for giving a 
jury the right to set aside.a will made 
by a testator who apparently knew 
what he was doing and acted on his 
own judgment.—Wetzel vy. Edwards, 16 
A.2d 441, 340 Pa, 121. : 

Pa.Orph. There must be absolute 
proof of exercise of undue influence and 
not merely proof of an opportunity to 
exercise it—In re Porter’s Estate, 4 
Ba Voie eo 

R.I. Evidence did not establish un- 
due influence of testatrix.—Deighan .v. 
Hanaway. 14 A.2d 811. 

Tex.Civ.App. In will contest, evi- 
dence did not warrant verdict that al- 
leged will was procured by undue in- 
fluence. by proponent.—Bethel v. Year- 
wood, 142 S.W.2d 927, error dismissed, 
judgment correct, 

Wash. The evidence to overcome a 
will must be cogent and convincing.— 
In re Schafer’s Hstate, 113 P.2d 41. 

Wash. In will contest, evidence sup- 
ported trial court’s determination that 
the will was not induced by fraud or 
undue influence of the principal bene- 
ficiary and that the will was a valid 
expression of testatrix’ testamentary 
esti re Sinclair’s Hstate, 113 P. 

a'65. 

Wash, In contest by testatrix’ grand- 
children of will devising entire estate 
to three religious organizations, evi- 
dence was insuflicient to show undue 
influence on part of beneficiaries or 
by any one interested on behalf of the 
beneficiaries.—In re Miller’s state, 116 
P.2d 626. 
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Ark. In will contest, evidence Ss 
testator’s granddaughter, who 
principal beneficiary o will, con- — 
tinuously resided with and was sup- 


ported by testator since she was about 
12 years old, that strong ties of love 
and affection grew up between her and 
testator, that she told contestants she 
would see that they got nothing from 
testator’s estate, and that her husband 
accompanied testator to attorney’s of- 
fice when will was drawn, was insuffi- 
cient to show ‘undue influence” in- 
validating will, in absence of substan- 
tial evidence that such beneficiary had 
anything to do with making of will 
or knew of its execution at time there- 
of.—Bollinger y. Arkansas Valley Trust 
Co., 1151 S.W.2d 675. 

Mich. That testator’s wife who 
sought to probate an instrument as tes- 
tator’s will allegedly subjected testator 
to unnecessary discomfort while he was 
dying did not constitute evidence , of 
“andue influence’ in making» of will 
several years before. Comp.Laws 1929, 
§ 13478.—In re Livingston’s Estate, 295 
N.W. 3438, 295. Mich. 637. 

Testator’s alleged utterances when 
testator was dying to effect that daugh- 
ter of testator’s second wife who was 
proponent of will had come into tes- 
tator’s room to kill him and that he 
said, “Mother, Gilbert and I are com- 
ing’, standing alone, did not constitute 
evidence of “undue influence’. Comp. 
Laws 1929, § 13478.—In re Livingston's 
Hstate, 295 N.W. 343, 295 Mich. 6387. 

Mich. Evidence of entry by testatrix 
in her diary respecting execution of 
will, and of property management by 
son sustained finding that will was not 
void for undue influence of sister.--- 
In re Getchell’s Hstate, 295 N.W. 360, 
295 Mich. 681. z 

Pa. Proof that one legatee tried to 
influence testator against his daughter 
and in favor of his nephew, and that 
testator had stated a few times that he 
would not leave any money to his 
nephews was insufficient to show that 
when testator was in the act of making 
his will his mind was subjugated to a 
will stronger than his own, and did 
not ‘support a charge of “undue in- 
fluence’ —In re Geho’s Estate, 17 A.2d 
342, 340 Pa. 412. 

Tex.Civ.App. Proof of express testa- 
mentary intent contrary to that ex- 
pressed in will, opportunity of bene- 
ficiaries to exert undue influence, and 
unnatural disposition of property is not 
of probative value in establishing un- 
due influence, in absence of evidence 
that undue influence was in fact ex- 
erted._In re Caruthers’ Estate, 151 
S.W.2d 946, error dismissed, judgment 
correct. 
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Ky. Evidence authorized setting 
aside of will at instance of testator’s 
grandchildren on ground of undue in- 
fluence exerted on testator by his wife. . 
—McComas v. Hull, 145 S.W.2d 841, 
284 Ky. 654. 

Okl. In a will contest, evidence that 
in ordinary affairs the testator was to 
some extent influenced by the principal ~ 
beneficiaries, who were not related to 
him, and that friendly relations exist- 
ed between him and them, is not suffi- 
cient to establish undue influence. 58 
Okl.St.Ann, § 61.—In re DeVine’s Bs- 
tate, 109 P.2d 1078. 

Or. Slight evidence is sufficient to 
set aside a will on the ground of undue 
influence when a confidential relation- 
ship exists between the testator and the 
beneficiary—In re Brown’s DHstate, 108 
P.2d 775 

Pa. Evidence was insufficient to 
show that testatrix was mentally in- 
competent to make a will or that 
confidential relationship existing be- 
tween testatrix and residuary legatee 
unduly influenced testatrix in making 


will.—_In re Plege’s Hstate, \17 A.2d 
334, 340 Pa. 529. 
§ 469 
Or. Evidence was insufficient to show 


that aged illiterate half-breed Indian 
freely and understandingly executed 
will naming his attorney who drafted 
will one of the chief beneficiaries, and 


I y 

_--'‘Tex.Civ.App. That proponent had 
accompanied testatrix to attorney’s of- 

fice and remained in office while will 
was being dictated, written, and exe- 
-_euted, did not warrant inference that 
proponent was guilty of ‘undue in- 
fluence’ in procuring execution of will, 
especially where testatrix had request- 
ed proponent to take testatrix to office, 
and there was no showing that testa- 
trix’ wishes were otherwise than those 
expressed in will, and testatrix paid 
attorney for services in preparing will. 
—Bethel v. Yearwood, 142 S.W2d 927. 
Error dismissed, judgment correct. 

_Utah. Where testator had made two 
of his children his sole beneficiaries, 
fact that one of beneficiaries was in- 
strumental in getting counsel and wit- 
nesses at time of execution of will did 
not establish “undue influence”, since 
the act was as consistent with innocent 
intentions as with ulterior motives.— 
In re George’s Estate, 112 P.2d 498. 
, § 470 . 

K Ga. Evidence that the husbands of a 
testator’s female next of kin are men 
of means is admissible to show the rea- 
# sonableness of a will that excludes such 
, next of kin.—Boland v. Aycock, 12 S8.E. 
5 Za 319) 199° Gay 327: , 

Mich. That testator left nothing to 
his only son who was 50 years of age 
did not indicate that result came about 
through subversion of testator’s own 
intentions. Comp.Laws 1929, § 13478. 
—In re Livingston’s Estate, 295 N.W. 
343, 295 Mich. 637. ( 

Mich. Mere opportunity to exercise 
undue influence, fact that property is 
y not disposed of in manner that a 

es judge or jury might have preferred, 
or fact that beneficiaries appear not 
to be as deserving of testamentary 
bounty as others might be, do not, of 
themselves, affect the validity of the 
will—In re Grow’s Estate, 299 N.W. 
e836, 2299 Mich.2133. 

Mo. The simple fact that a testator 
disinherits some one who might be 
considered the natural object of his 
beneficence is not sufficient alone to 
prove that his will was the product of 


- 


improper influence——Look y. French, 
144 S.W.2d 128. 
Mo. Evidence of unnatural provi- 


sions of will is not sufficient in itself 
to establish either undue influence or 
mental incapacity, since law recognizes 
that person of requisite age, free from 
undue influence and of sound mind, 
may, if he so desires, execute an un- 
; natural will, disinherit his own kin, 
e and bequeath his property to an en- 
tire stranger, but, where there is sub- 
stantial evidence of testamentary in- 
- capacity or undue influence, unnatural 
provisions of will may be considered 
together with other facts.—Kadderly y. 
-Vossbrink, 149 S.W.2d 869. 


Tex.Civ.App. Evidence of an unnat- 
ural or unjust disposition of property 
by will is of no probative value in 
establishing that undue influence was 
in fact exerted on testator—In re 
Caruthers’ Hstate, 151 S.W.2d 946, er- 
ror dismissed, judgment correct. 

Proof of express testamentary intent 
eontrary to that expressed in will, op- 
portunity of beneficiaries to exert un- 
due influence, and unnatural disposi- 
tion of property is not of probative 
value in establishing undue influence, in 
absence of evidence that undue influence 
was in fact exerted.—In re Caruthers’ 
Bstate, 151 S.W.2d 946, error dismis- 
sed, judgment correct, 

§ 471 

Tex.Civ.App. Where testator was a 
bachelor and lived alone but attended 
church regularly, testamentary gifts to 
charities fostered by church were not so 
unnatural as to evidence undue influ- 
ence.—In re Caruthers’ Dstate, 151 S.W. 
2d 946, error dismissed, judgment cor- 
rect. * 
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§ 472 
Mich, Opportunity for the exercise 
of undue influence in procuring execu- 
tion of will does not sustain burden of 
proof of establishing existence of un- 


i 
not be es 
of opportunity alone re Getchell’s 
Estate, 295 N.W. 360, 295. Mich. 681. 
__ Mich. Mere opportunity to, exercise 
undue influence, facet that property is 
not disposed of in manner that a judge 
or jury might have preferred, or fact 
that beneficiaries appear not to be 
as deserving of testamentary bounty 
as others: might be, do not, of them- 
selves, affect the validity of the will.— 
In re Grow’s Dstate, 299 N.W. 886, 299) 
Mich. 133, 

Tex.Civ.:App. Proof of opportunity 
to exercise undue influence is not proof 
that undue influence has been exerted. 
—Bethel v. Yearwood, 142 S.W.2d 927. 
Error dismissed, judgment correct. 

Tex,Civ.App. Will could not proper- 
ly be set aside for undue influence 
because testator was a devout Roman 
Catholie and because priests who were 
named as beneficiaries had full op- 
portunity to control testator’s 
Since mere proof of opportunity to ex- 
ert undue influence is no proof that 
it was exerted.—In re Caruthers’ BHs- 
tate, 151 S.W.2d 946, error dismissed, 
judgment correct. 

Proof of express testamentary intent 
eontrary to that expressed in will, op- 
portunity of beneficiaries to exert un- 
due influence; and unnatural disposi- 
tion of property is not of probative 
value in establishing undue influence, 
in absence of evidence that undue in- 
fluence was in fact exerted.—In re 
Caruthers’ Estate, 151 Si\w.2d 946, er- 
ror dismissed, judgment correct. 

Utah. To justify setting aside will 
for “undue influence’, there must be 
substantial proof of a pressure which 
overpowered volition of testator at 
time will was made, and’ mere ex- 
_istence of undue influence or oppor- 
tunity to exercise it igs insufficient.— 
In re George’s Estate, 112' P.2d 498. 

In proceeding to contest will under 
which two of testator’s children were 


sole beneficiaries, evidence that those 


two children had been in close as- 
sociation with testator, that consid- 
erable property had previously been 
conveyed to: them, and that other chil- 
dren had been almost entirely exclud- 
ed from association with testator was 
insufficient for jury on question of “un- 
due influence’, where it was not shown 
that possible influence exercised was 
operative at time of execution of. will. 
—In re George’s' Hstate, 112 P.2d 498. 
Wash. In will contest by niece who 
had been named as principal beneficia- 
ry in prior wills, evidence rebutted 
any suspicion of undue influence by 
principal beneficiary in contested will, 
notwithstanding that such beneficiary 
had opportunity to influence testatrix, 
in absence of direct testimony that 
such beneficiary ever by word or act 
attempted to suggest anything in re- 
gard to execution of any of the wills. 
—In re Schafer’s Estate, 113 P.2d 41. 
§ 473 


Mich, The exercise of undue influ- 
ence in the execution of will must be 
estublished by testimony wholly inde- 
pendent of statements or declarations 
of testator.—In re Brady’s Estate, 295 
N.W. 230, 295 Mich. 472: 


§ 474 

Cal. Where doctor testified that tes- 
tator had no memory and could not re- 
member orders from one day to an- 
other, but it appeared from other tes- 
timony that doctor must have been re- 
ferring to occasions when testator was 
drunk or so far under the influence of 
liquor as to be unaccountable, the tes- 
timony of the doctor did not establish 
that testator was mentally incompe- 
tent to make a will.~-In re Arnold’s Es- 
Hare 107 P.2d 25, prior opinion 99 P.2d 

76. 

Mere proof of mental derangement of 
testator or even of insanity in a medi- 
eal sense will not invalidate a will, but 
contestant must prove either such com- 
plete mental degeneration as denotes 
utter incapacity to understand those 
things essential to the making of a will, 
or existence of a specific insane delu- 
sion which affected the making of the 


acts, _ 


2d 376. 7 
3 re te 

alcoholism testator had istained 
of memory and impairment 
mental faculties did not establ 
eapacity to make will.—In re’ 
Estate, 107 P.2d 25, prior opin 
P.2d 376. “ee 
The fact that holographic v 
written in plain legible style, t 
nervousness or trembling on pa 
testator was indicated in body of y 
that names of beneficiaries were 
forth, with the addresses of mos 
them given, and that it was” 
in strict accord with the law pr 
ing the requisities of such a testa 
was convincing evidence that te 
at the time had mental capacit) 
execute a will.—In re Arnold’s 


Ho P.2d 25, prior opinion 99 P 
Pa. In proceeding for pri 


: vate 
will, giving testatrix’ nurse all of 
tatrix” net estate of $100,000, e 
$5,000, bequeathed to her nie 
dence held to: support orphan 
findings that testatrix was 
weakened condition mentally 
bedfast physically as to be sus 
to: nurse’s influence, that nurse 
testatrix” confidential adviser, a 
testatrix was unduly influence: 
nurse to make will—In re 
Estate, 16 A.2d 374, 340° Pa. 17 

Tex.Civ.App. Evidence that te 
was a bank director, that cont 
will made substantially the sam 
position of property as was mai 
will executed seven years before, th 
in opinion of business assoeiates 
tor was a prudent and careful b 
man of more tham average inte 
would not permit finding that te: 
was of weak mind and easily infl 
because he was 70 years old, h 


making of will, was not of itsel 
dence of ‘undue influence’’.—I 
George’s Bstate; 112 P.2d 49 


§ 477 } 

Ala. A will should not be strick 
for undue influence unless facts just 
a reasonable inference that undu 
fluence was exercised.—Cook y. Mo 
1 So.2d 890. Nid : 

In will contest, activity in p 
ment of will may be proved b 
cumstantial evidence.—Cook vy. ‘Mort 
1 So.2d 890. * “as 

Iowa. In will contest proceedings 
undue influence may be shown by 
cumstantial evidence.—In 
Estate, 294 N.W. 735. an 
Circumstantial evidence was sufticien 
to sustain finding that proponent do: 
nated testator from the time of th 
marriage, that her actions were 1 
cenary, domineering and the result > 
a plan conceived by ber at the time o 
her marriage and successfully put int 
operation so that the ‘undue — 
ence” present, exercised and exerte 
proponent at time of execution of wil 
dominated testator’s will and min 
that the purported will was not will 
of testator and was invalid._In re 
Brooks’ Estate, 294 N.W. 735. 

Mo. “Undue influence’, to be ef-— 
fective in breaking a will, need not b 
shown by direct evidence, but may be 
shown indirectly and arise as a nat- 
ural inference from other facts in case, 
but it must not rest on mere opportu 


nity to influence or on mere suspicion.— 


Walter vy. 
Mo.App. 


Alt, 152) SIW.2d 236° } 
Proof not alone-of mere in- 


fluence, but of undue infiuence active- — 
ly operating on a testator at the time ~ 


of the execution of his will, is neces- 
sary to overthrow it, and while undue 
influence need not be proved by direct 
evidence, but may be inferred from 
the facts, there must be substantial 
evidence from which a reasonable in- 
ference of undue influence may be 
drawn, and mere. suspicion is not 
enough to warrant such an inference.— 
McGirl v. Wiltz, 148 S.W.2d 822, 
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RAI. The issue of undue influence 
may be established by indirect or cir- 
eumstantial evidence as well as by di- 
rect evidence.—Marsh y. Rhode Island 
Hospital Trust Co., 21 A.2d 540. : 

Tex.Civ.App. In will contest, undue 
influence. may be proved by circum- 
stantial evidence.—Ford y. Ross, 150 
S.W.2d 144. ; 
Wash. Circumstances such as_ that 
beneficiary occupied a fiduciary or con- 
 fidential relation to testator, that bene- 
 ficiary actively participated in prepara- 
ae tion or procurement of will, and that 
beneficiary received an unusually or 
‘unnaturally large portion of estate, and 
circumstances of age or condition of 
health and mental vigor of testator, na- 
ture or degree of relationship between 
estator and beneficiary, opportunity 
for exerting undue influence, and nat- 
uralness or unnaturalness of will, may 
be of such nature and force ag to raise 
a suspicion, varying in its strength, 
against validity of will—In re Scha- 
_ -fer’s state, 113 P.2d 41. 
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Nev. Statute providing that a mar- 
ied woman might dispose of her sepa- 
rate estate by will without consent of 
husband, and might alter or revoke a 
Ger will in like manner as a person under 
no disability may do, is not a statute 
relating to method of revocation and 
merely empowers married women to 
make wills and confers upon them the 
ancillary rights of alteration or revoca- 
ion; the words ‘‘may alter or revoke” 
being clearly enabling and permissive 
and not destructive or__ restrictive. 
Comp.Laws, § 9906.—In re Walters’ Hs- 
tate, 104 P.2d 968. The classification 
effected by statute of wills, under 
which will executed by an unmarried 
woman would be deemed revoked by 
her subsequent marriage but a will exe- 
Hy cuted by a married woman would not 
be deemed revoked upon her subse- 
juent remarriage, was not unreasonable 
or arbitrary, and the statute did not 
riolate equal protection clause of fed- 
eral constitution. Comp.Laws, § 9915; 
_U.S.C.A.Const. Amend, 14,—In re Wal- 
ters’ Estate, 104 P.2d 968. 

Or, A husband and wife, or any 
two persons, may contract with eac 
_ other to make mutual wills containin 


sf 


_ reciprocal provisions, and when suc 
_ wills have been executed in pursuance 
of a contract, either party may, during 


i im to alter or revoke his will 
also if he so desires but, in absence 
of such notice and revocation, will be- 
comes irrevocable after death of one 
of them if survivor takes advantage of 
provisions made by the other.—Ankeny 
~» v. Lieuallen, 113 P.2d 1113. 
| Where husband and wife executed 
of YH mutual wills in pursuance of contract, 
each devising a life estate in all their 
farm lands to survivor with remainder 
ile to their children during their lives 
Ts and, after children’s deaths, to grand- 
> children, and, after wife’s death, hus- 
i band probated wife’s will and received 
, benefits conferred by will, husband 
; could not thereafter break contract by 
incumbering farm land owned by him 
with a mortgage—Ankeny y. Lieual- 
‘Jen, 113 P.2d 1113. 
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Ill Even though testator follows 
one of requisite statutory methods for 
revoking will, his act is ineffectual 
for any purpose unless there is an 
intent to revoke the will, and, though 
intent to revoke may be inferred from 
nature of the act, it must be shown 
in some competent way to. establish 
revocation. Smith-Hurd Stats. c. 148, 
§ 19.—Boyd v. Gorrell, 33 N.H.2d 190. 
$76; Ill, 1382. 

Mass. Revocation of will in its last 
analysis is a matter of intention. G.L. 
(Ter.Ed.) ¢c. 191, § 8.—Batt v. Vittum, 
30 N.B.2d 394, 307 Mass. 488. 

Nev. The words ‘may revoke’, as 
used in statute providing that married 
woman may dispose of her separate es- 
tate by will without consent of her 
husband and may revoke the will in 
like manner as a person under no dis- 
ability may do, refer only to intentional 


revocation by the act : 
Comp.Laws § 9906.—In re Walters’ Es- 
tate h04:7P 2d 968e5 tae 
N.J.Orph. In determining whether it 
was intention of decedent to revoke 


first will, and whether it was her in-- 


tention subsequently to revive the will, 


the circumstances surrounding the de- 


cedent’s acts and transactions were re- 
quired to be considered. N.J.S.A. 3:2- 
4.—In re Davis’ Estate, 15 A.2d 895, 
18 N.J.Mise. 655. 
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Ill. The mere fact that cutting or 
tearing of a portion of a will may have 
been done after it was executed would 
not necessarily amount to a revocation, 
but cutting must have been done with 
jntent to revoke the will. Smith-Hurd 
Stats. ce. 148, § 19.—Boyd v. Gorrell, 33 
N.E.2d.190, 376 Ill. 132. 

Pa.Super. Where testatrix, after hav- 
ing devised residuary estate to her chil- 
dren “or their heirs or assigns,’’ struck 
name of one of sons, who predeceased 
her without leaving any issue surviv- 
ing, by ink marks, the striking of de- 
ceased son’s name was a “cancelling” 
or ‘‘obliterating’”’ of bequest to deceased 
son within statute, and hence deceased 
son’s widow was not entitled to share 
of estate by virtue of substitutionary 
provision “them or their heirs or as- 
signs.’”’. 20 P.S. §§ 271, 272.—In_ re 
Lindeman’s Estate, 14 A.2d 8387, 141 
Pa.Super. 225. 


§ 483 

Del.Super. Where testator in sub- 
stituting for a portion of will as orig- 
inally executed a_ different writing 
clearly intended to make a substitution 
rather than revocation, but failed be- 
cause of lack of formality of  re- 
execution of instrument after substitu- 
tion, under doctrine of ‘dependent rela- 
tive revocation”, the contents of the 
original instrument, if proven, may be 
entitled to probate as last will, and tes- 
tament of deceased, since all revocatory 
acts are essentially equivocal.—In_ re 
Ainscow’s Purported Will, 17 A.2d 227. 

Where instrument offered for probate 
was not the last will of deceased, be- 
cause it contained page substituted for 
a page of original will by testator with- 
out formality of re-execution before 
testamentary witnesses, and no attempt 
was made to probate the contents of 
will as originally executed, if known, 
the doctrine of ‘‘dependent relative 
revocation” was not applicable so as 
to sustain order of register admitting 
to probate the instrument as altered. 
eae re Ainscow’s Purported Will, 17 A. 
2d 227. 


N.M. Under the doctrine of ‘‘de- 
pendent relative revocation” or ‘pro- 
visional revocation of will’ or ‘“eondi- 


tional revocation of will’, where testa- 
tor’s act of cancellation or destruction 
is connected with the making of an- 
other will: so as fairly to raise infer- 
ence that testator meant the revocation 
of the old will to depend upon the 
efficacy of the new disposition, the 
transaction will be given that legal 
effect, and, if the will intended to be 
substituted is inoperative from defect 
of attestation or any other cause, the 
revocation fails also and the original 
will remains in forece.—In re Roeder’s 
Hstate, 106 P.2d 847, 44 N.M. 578. 

The doctrine of “dependent relative 
revocation” is based upon the presump- 
tion that the testator performed the act 
of revocation with a view and for the 
purpose of making some other disposi- 
tion of his property in place of that 
which was cancelled, and that he would 
not have made the change if he had 
been aware that it would have been 
wholly’ futile, but that his wishes as 
expressed in his original will would 
have remained unchanged.—In re 
Eesen Estate, 106 P.2d 847, 44 N.M. 
The intent with which testator can- 
cels, obliterates, interlines, or destroys 
all or any part of a prior will has a 
controlling effect in determining wheth- 
er testator accomplished an absolute 
“revocation of will” or a ‘‘dependent 
relative revocation.” Comp.St.1929, 
154-109.—In re Roeder’s Hstate, 10 
P.2d 847, 44 N.M. 578. 

Where page which testator substi- 


of the maker. 


an ic h 
ative for lack of proper execution, €x 
cluded some beneficiaries under origi- — 
nal page and substituted others and we 
changed some dispositions, but testa- K 
tor disposed of the same items in both 
pages and in some instances disposi- 
tion was to identical beneficiaries with- 
out change, the page originally exe- 
cuted would be probated under doc- 
trine of ‘dependent relative revoca- 
tion’.—In re Roeder’s Estate, 106 P.2d 
847, 44 N.M. 578. 

Where testator prepared and_ typed 
his own will, and carbon copy of origi- 
nal first page, which was never found, 
was found in the same sealed envelope 
with a carbon copy of the will changed 
by a substituted first page and_ in- 
dorsed in testator’s handwriting ‘‘Copy 
of Will” over his genuine signature, 
evidence indicated that the removal of 
the original and substitution of the re- 
written first page took place as a part 
of the same transaction so as to indi- 
eate that testator intended to change 
only and not to revoke original first 
page, and that doctrine of ‘dependent 
relative revocation” was applicable 
where substituted page was ineffective. 
—In re Roeder’s Hstate, 106 P.2d 847. 
44 N.M. 578. 

In proceeding. to probate original 
will under doctrine of dependent rela- 
tive revocation, court’s refusal to adopt 
contestants’ requested conclusion of 
law that fact that testator attempted to 
execute a second and different will 
which was ineffectual for lack of prop- 
er execution did not require gpplica- 
tion of such doctrine was not error, 
where trial court correctly applied the 
doctrine and thus evidenced a clear 
grasp of the coutrolling considerations 
governing the question.—In re Roeder’s 
Estate, 106 P.2d 847, 44 N.M. 578. 


§ 485 
Ill, A valid will continues in force 
unless revoked in the mode prescribed 
by the statute of wills. Smith-Hurd 


Stats. c. 148, § 19.—Boyd vy. Gorrell, 
33. N.B:2d. 190. 376) 132: i 
Nev. ‘Revocation’ of a will is an 


act done by a party by which he recalls 
his will, and to ‘trevoke” a will is to re- 
call, cancel, or set it aside, and a “‘rev- 
ocation,” can only be by the grantor, 
licensor, or maker of an_ instrument 
granting the right or privilege.—In re 
Walters’ Estate, 104 P.2d 968. 

N.Y.Sur. A will that has been lost 
or stolen is not a “revoked will.’—In 
re Flynn’s Estate, 21 N.Y.S.2d 496, 174 
Mise. 565. 

N.Y.Sur. A will cannot be revoked 
except as prescribed by statute. Dece- 
dent Hstate Law, § 34.—In re Semler’s 
Will, 28 N.Y.S.2d 390, 176 Mise. 687. 

§ 486 

Ill. Testator’s statement to an attor- 
ney, that he desired to rewrite or “fix 
up” his will, even if evidencing testa- 
tor’s dissatisfaction with the will, did 
not, in absence of acts constituting rev- 
ocation, invalidate or modify the will. 
Smith-Hurd Stats. ¢c. 148, § 19.—Boya 
v. Gorrell, 33 N.E.2d 190, 376 Ill. 132. 


§ 488 

La. An olographie revocation of a 
last will must, like an olographie will, 
be entirely written, dated, and signed 
by the hand of the testator, otherwise 
it is invalid. Rev.Civ.Code, arts. 1588, 
1692.—Hessmer vy. HEdenborn, 199 So. 
647, 196 La. 575. 

Where testator, on a receipt show- 
ing that he deposited with trust com- 
pany for safekeeping a will which was 
to be delivered to depositor on return of 
certificate, wrote: “‘New Orleans Feb’y 
1st 1919 The Will and Testament Above 
referred to I hereby declare void. Wm. 
Edenborn”’, and it was not necessary 
to read, into olograph recitals in trust 
receipt in order to ascertain the tes- 
tator’s intention to revoke will, refer- 
ence to receipt in order to make certain 
what will was intended -to be revoked, 
did not render invalid testator’s at- 
tempted olographie revocation. Rey, 
Civ.Code, arts. 1588, 1692.—Hessmer vy. 
Hdenborn, 199 So. 647, 196 La, 575. 

It is permissible for testator to refer 
in his will or revocation of will to an- 
other writing for purpose of rendering 


_ th ee tere ‘ 


196 

incor “e daugh- 
f ng “I am revoking my will” 
~~ in’. favor of sister but not. declaring 
: rahe that testator revoked will thereby did 
¥ 2H not revoke the will, in absence of evi- 
dence that any intent to do so was 
_earried out, or of written declaration, 
testamentary or otherwise, revoking 
nek will. pete ayes vy. Durham, 2 So.2d 
; 55 ‘ 

ng: N.Y.App.Div. A separation agree- 
’ ment. would not revoke will made by 
* wife nine years before, in which she 
oa gave residue of her estate, after pay- 
-  » ~ment of debts, to husband, in absence 
Me of WaRnyt expressed intent on- part of 
4 * wife to revoke will in the agreement.— 


Schoonmaker v. Crounse, 24 N.Y.S.2d 


’ § 491 

euntApn, Where testator had made 
a formal will by which he made a de- 
Ptailed disposition of his estate, and 
subsequently he wrote a letter to his 
, son which contained provision “My in- 
_ surance. money go to mama like the 
balance of the estate’’, the word “‘like” 
would not be construed as meaning 
“also”, so that probate of letter as a 
holographic will would operate to nul- 
lify provisions of earlier will, but rath- 
er word “like” would be construed 
aS _ meaning in “same manner’, and, 
- under such construction, 
i struments would be considered together 
as constituting testator’s last will.— 

Seilaz v. Seilaz, 148 S.W.2d 23. 
The mere execution of a subsequent 
will does not ordinarily revoke a for- 
Pe cate will.—Seilaz v. Seilaz, 148 S.W.2d 

2 


; § 492 
Cal.App. A revocation clause in a 
; will is as much a part of the will as 
any other portion thereof—In re Web- 
ster’s Estate, 110 P.2d 81, rehearing 
denied 111 P.2d 355. 


a as - rial court was without authority to 
. change revoking clause of will to 
court’s liking because of court’s belief 


_ by testatrix without a great deal of 
-thought._In re Webster’s Hstate, 110 
365. 81, rehearing denied 111 P.2d 


Pe § 494 

aes “Mich. A: alice aiient will revokes a 
“4 prior inconsistent will by implication. 
f Comp.Laws 1929, § 13486.—In re Waw- 


rzyniak’s Estate, 298 NOW. 118). 1297 
Mich. 520." 
Pa.Orph, Where testatrix, after be- 


queathing her entire residuary estate 
to her brother absolutely, executes a 
codicil stating that, in case any of 
the property so willed 
brother’s death, she wishes him to give 
it- to their nephew, the codicil will be 
- eonstrued as precatory only, and the 
brother takes the estate absolutely.— 
In re Righter’s Estate, 40 D. & C. 286. 


Tenn.App. If later will does not con- 
tain a clause of express revocation, and 
it does not show an affirmative in- 
tention to revoke earlier will, later will 
can affect earlier will under doctrine of 
“implied revocation” only when provi- 
sions of later will are soe inconsist- 
ent: with earlier will that it is necessary 
to treat a part of earlier will as re- 
yoked, in order to give effect to provi- 
sions of later will.—Seilaz v. Seilaz, 
148 S.W.2d 23. 


Revocations by inference are never 
favored in construction of testamentary 
documents, and enly when a revocation 
is intended, where a different disposi- 
tion of same property is made or in, 
case of inconsistent provisions indicat-° 

ing a clear intention to revoke former 
‘instrument, will such revocation be 
declared by’ inference.—Seilaz y. Seilaz, 

148 S. W.2d 235 F 

§ 495 

Ark. A will, signed by one witness, 
who was total stranger to principal 
beneficiary, testatrix, and other. wit- 
ness, several days after will was exe- 
5 cuted and. Rene by such other wit- 


ve 


SAS 


eget 


i iy 


ee 


% 


frat 


5 


oy 
ahem 


wit e 


ae a 853 App.Div. 77, affirming 18: N.Y." 


the two in- : 


_ that revoking clause was put in codicil - 


is left at her’ 


by “testa is ( 
will and request by, h 
such witness sign it, and di not re- 
voke previous will, duplicate copies of 
which, properly attested, were exe- 
cuted by testatrix, who gave one of 
them to different principal bonene any 
thereunder. Pope’s Dig. § 
Hendry v. Wilson, bts! S.W.2d "G83. 
§ 500 

N.J.Ch. A codicil does not operate to 
revoke a gift contained in a will unless 
such revocation is clearly intended 
by the testator.—_Fidelity Union Trust 
Co. v. Job Haines Home for Aged Peo- 


ple, 14 A.2d 490, 127 N.J.Hq. 518. 


Pa.Orph. A codicil ‘does not revoke a 
will unless it so provides or unless such 
is its necessary effect—In re Garrow’s 
Estate, 49 Dauph. 318, 

§ 501 , 

Fla. Where holographie will devis- 
ing Florida’ realty was executed in 
presence of two subscribing witnesses 
who, at testator’s request, in his pres- 
ence. and in presence of each other, 
signed as subscribing witnesses, sub- 
‘sequent interlineations and erasures 
and codicils which were not executed 
as required by statute did not have 
effect of revoking attested will, in so 


far as attested will related to Florida. 


realty. Comp.Gen.Laws 1927, § 5461.— 
Trotter v. Van Pelt, 198 So. 215. 


§ 504 

N.J.Ch. Where will left specific gifts 
in remainder to a home for aged per- 
sons and a home for children and to a 
mission, and left residue to. six aadietl 
‘Imissions, and the codicil changed the 
‘amounts and provided that on termina- 
_tion of the life interests the gifts 
“should go to the “missions” ag directed 
in the will, each of the two homes was 
a “missionary” institution covered by 
the word “missions”, and the gifts 
to them were not revoked by the codicil. 
—Fidelity Union Trust Co. v. Job 
Haines Home for Aged People, 14 A.2d 
490, 127 N.J.Eq. 518. 

Pa, Orph. Where a testator provides 
in his will that the net income of his 
estate from the date of his death shall 
be paid to his grandchildren, and in a 
codicil alters the provision by provid- 
ing that one ‘half of the income “start- 
ing one year from the. date’ of his 
death is to be paid quarterly to an- 
other, the beneficiary named in the 
codicil. is not entitled to any of the 
income accruing during the first year 
after death but only “to one half of 
that accruing thereafter.—In re Rosen- 
thal’s Estate, 41 D. & C. 29 


§ 509 

Ju.App. Under statute providing that 
will may be revoked by. cancelling by 
testator himself or in his presence by 
his direction and consent, testator is 
not required to perform the manual 
revocation, but cancellation by third 
party at testator’s direction would be 
sufficient compliance with statute. 
Smith-Hurd Stats. e. 148, § 19.—In re 
Pe tesa Hstate, 30 N.E.2d 970, 307 Tl. 


App 
§ 510 

DeéL.Super. Where an instrument of- 
fered for. probate contained a page 
substituted by testator for page of orig- 
inal will without formality of re-execu- 
tion in presence of witnesses as re- 
quired by law, such instrument was 
not the last will of deceased, and not 
entitled to probate as mle —Tn re Ain- 
scow’s Purported Will, A.2d 227. 

Fla. Where Tohee Senite will devis- 
ing Florida realty was executed in 
Presence of two subscribing witnesses 
who; at testator’s request, in his pres- 
ence and in presence of each other, 
signed as subscribing witnesses, subse- 
quent interlineations and erasures and 
eodicils which were not executed as 
required by statute did not have effect 
of revoking attested will, in so far as 
attested will related to Florida realty. 
Comp.Gen.Laws 1927, § 5461.—Trotter 
v. Van Pelt, 198 So. 215. 

Ili. The tearing or cutting of a por- 
tion of a will with intent to revoke 
a part of it cannot amount to a revoca- 
tion of the will, and the original will, 


4512.—' 


‘Smith-Hurd State, 
N? Gorrell, 33 N.B. 


as} ap i! 
Ill. Under the statute providin, 

a will may be revoked by ‘ 
“tearing” includes cuttin 
not be a cutting of the e 
any tearing of the Dipset 
slight, is sufficient within the 
done with intent to revoke 
Smith-Hurd Stats, ¢. 148, 
y. Gorrell, 33° Ne is 190, 76 1 
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A writing wholly, 


N.Y.Sur. 
/margin rather than upon ace. 
strument is not a “cancellation” of. 
Decedent Estate Law, § 34.—In_ 
ty Will, 28 N.Y.S.2d 390 


A will is revoked by “can 
where words of revocation. are et 
written across written words [ 
ment. Decedent Estate La 
In re Semler’s Will, 28 N.Y.S 
176 Misc. 687. 

If markings do not affect the 
its entirety, or a vital par 
there is no “‘revocation’’. r 


Ink markings completely 
ing signatures and addresses 
scribing witnesses, followed b 
written by deceased: “No 
have put This names out Thi 
, followed’ Wy Sen torati 


the markings affected. sign 
witnesses, which were a vit 
aN he will was revoked te 
ion”’ 


means good. 
34—In re Semler’s Will, 
390)" 76: Mises (68am) 


ough 
tures of testator and witnesses : 
to “obliteration” within stat 
viding that will can be revoked 
.literation. Decedent Estate Law, 
—In re Semler’s Will, 28 NGM 
176 Mise. 687. 
To effect a revocation .o 
“obliteration”, it i 
every vital part of will be o 
and it is sufficient if an ae 


an act, however slight in natu 2 
can fairly be considered as ae 
burning, canceling, or  oblit 
within meaning of statute p 
that will can be revoked by obli 
tion. Decedent DWstate Law, § 3 
re Semler’s Will, 28 N.Y.S.2d a 
Misc. 687. 
If markings do not affect the 
its entirety, or a vital part ¢ 
there is no _ ‘revocation’. 
Estate Law, § : 
28 N.Y.S.2d 390, 176 Mise. 68 


Ink markings completely | erat ') 
ing signatures and addresses of sub- 
scribing witnesses, followed b 
written by deceased: “No good I 
ae This names out eat! or 


literation” Sut « 

word ahh in Thelteb means 

Decedent Estate Law, § 34.—In re Sem 

an s Will, 28 N.Y.S.2d 390, 176 Mise. 
ies 


N.Y.App.Div. Where a codicil con- 
tained no terms of revocation of a 
prior will and was not inherently in- 
consistent with original testamentary 
plan, the revocation of the codicil did 
not result in destruction of the will_— 
In re Hargrove’s Will, 28 N.Y.S.2d 571, 


262 App.Div. 202, 
A codicil may be so related to and 
dependent on a will that a will may 


not be revoked without destroying the 


codicil, but the revocation of a codicil 
does not necessarily destroy a will, 
which is in itself a full and com- 


ST “— \ oie aa 


eSsayal 
plete instrument.—In re _ Hargrove’s 
Swat, 28 N.Y.S.2d 571, 262 App.Div. 
4 WN.Y.Sur. Where wills are executed 
5 im duplicate original or triplicate orig- 
; 

; 


imal, revocation of one of such dupli- 
cates or triplicates will revoke the re- 
maining duplicates or triplicates —In 
+ re Flynn’s Estate, 21 N.Y.S.2d 496, 174 
a Mise 565. 


Ant § 530 

Nev. Revocations of wills by impli- 
. cation are not favored.—In re Walters’ 

state, 104 P.2d 968. - 

{ Provision of statute relating to revo- 
as eation of will, that nothing in the stat- 
> ute 
by law from subsequent changes in 
condition or circumstances of testator, 
should be. strictly construed. Comp. 
_ Laws, § 9912.—In re Walters’ Estate, 
104 P.2d 968. 

Provision of statute relating to revo- 
eation of will, that nothing in the stat- 


ute should prevent revocation implied 
by law from subsequent changes in 
condition or circumstances of testator, 
referred to the implication in force and 
Comp.Laws, § 


an alteration of testator’s .mind, 
arising from circumstances since mak- 
- ing of the will, producing a change in 
his previous obligations and duties, 
or on presumption that will would have 
_ been different if executed under the 
altered circumstances. Comp.Laws, § 
he Bai re Arnold’s Estate, 110 P.2d 


Implied revocations of wills are not 
favored, and statutory provision deal- 
- ing with such revocations must be 
te! strictly construed. Comp.Laws, § 9912. 
Pe yen re Arnold’s ee 110 P.2d 204. 


Rican y 
_ N.Y.Sur. The fact that testator’s 
housekeeper, named with prefix “Mrs.” 
in elause of will giving her residue of 
_ testator’s estate and clause appointing 
uN her as executor thereof, was married 
woman at all times from execution of 
‘will until testator’s death, did not con- 
stitute violation of condition in resid- 
uary clause that -provision for her 
should be void if she married between 
dates of will and testator’s death—In 
ire) James’ Will, 27 N.Y.S:2d. 977, 176 
Mise. 741, affirmed In re James’ Estate, 
27«N.Y.S.2d 1016, 261 App.Div. 991, 
» Yeargument denied 27 N.Y.S.2d 1020, 
261 App.Div. meee 


533 
. Ark.’ A will was not revoked by tes- 
_ tator’s remarriage subsequent to exe- 
 eution of will where no issue was born 
to the second marriage, but will did 
not exclude widow from interest she 
would have received had testator died 
intestate, and the devisees took subject 


47 


Aa 2d 88. 
Py Ii. Under statute providing that a 
subsequent marriage shall be deemed 
a revocation of a prior will, in the 
absence of evidence in the will of a 
specific contrary intention, it will be 
considered that the testator intended 
to revoke his will by a subsequent 
marriage. Smith-Hurd Stats. ¢. 39, § 
my) 40-—Kuhn y. Bartels; 29 N.E.2d 84, 
ap 374 Tl. 231. 
+ While a condition on which a devisee 
is to take may affect question whether 
BY... such devisee would eventually take un- 
der the will, it does not affect question 
whether it was intention of the testator 
that his will remain in force and un- 
revoked by his marriage, and hence 
fact that a woman would take under 
i a will, if she did not marry testator, 
does not prevent her from taking un- 
; der the will, if she did marry testator. 
i Smith-Hurd Stats. ¢. 39, 10.—Kuhn 
v. Bartels, 29 N.E.2d 84, 374 Ill. 231. 
A. will devising property in fee ‘“‘To” 
a named person ‘(my intended wife)” 
was not revoked under the statute pro- 
viding that a subsequent marriage 
shall be deemed a revocation of a prior 
will, by testator’s subsequent marriage 
to named person where will showed by 


should prevent revocation implied, 


its terms that it was not to be revoked 
but should remain in effect after_testa- 
tor’s contemplated marriage. 
Hurd Stats. ec. 39, § 10.—Kuhn v. Bar- 
tels, 29° N.E.2d 84, 374 Ill. 231. 

Mass. Where donor provided for the 
payment of income of trust to donee 
with general power to dispose of the 
principal by will, and donee executed 
will and was subsequently married, 
marriage revoked the entire will un- 
less the will was made in-the exercise 
of a power of appointment, in which 
event so much of the will as made the 
appointment was not revoked. G.L. 
(Ter.Ed.) e¢. 191, § 9.—Old Colony 
Trust Co. v. Allen, 29 N.H.2d 310. 
535 : 


Nev. Under the common law, mar- 
riage revoked a woman’s will, but by 
antenuptial agreement the provisions of 
the will could be continued in force and 
effect after marriage,—In re Walters’ 
Estate, 104 P.2d 968. F 

A will made by a married woman is 
not revoked by subsequent marriage of 
the woman to another man.—In re 
Walters’ Estate, 104 P.2d 968. 


§ 536 

Nev. Where death of testatrix, who 
executed will while she was married to 
first husband, occurred when she was 
married to second husband, who was 
not mentioned in the will, the will was 
not revoked by operation of law be- 
cause of provision of statute relating to 
revocation of wills that nothing con- 
tained in the statute should prevent 
revocation implied by law from sgsub- 
sequent changes in condition or cir- 
cumstances of testator, Comp.Laws, § 
aoe eee re Walters’ Estate, 104 P.2d 

Where death of testatrix, who exe- 
cuted will when she was married to’ 
first husband occurred while she was 
married to second husband, who was 
not mentioned in the will, the will 
was not revoked by operation of stat- 
ute under which a man’s Will is re- 
voked by marriage, on ground that the 
masculine terms of the statute should 
be held to include the feminine. Comp. 
Laws, § 9914.—In re Walters’ Estate, 
104 P.2d 968. : 

The statute under which an unmar- 
ried woman’s will is revoked by mar- 
riage is, under the rule ,of “expressio 
unius est exclusio alterius”’, inapplica- 
ble to u will of a married woman. 
Comp.Laws, § 9915.—In re Walters’ 
Hstate, 104 P.2d 968. 

Statutes providing for revocation of 
a man’s will upon marriage, and for 
revocation of unmarried woman’s will 
upon marriage, were not, upon subse- 
quent: enactment of statute giving to 
married women right to execute wills, 
expanded so as to include married 
women within their intent and pur- 
poses. Comp.Laws, §§ 9906, 9914, 9915. 
—In. re Walters’ Hstate, 104 P.2d 968. 


§ 537 

Fla. A will validly executed was not 
“revoked” in its entirety by subsequent 
marriage of testator prior to the ef- 
fective date of the Probate Act of 
1933, but as result of such marriage the 
will became subject to the potential 
dower or child’s part rights of the wife 
as provided for under statutes prior 
to October 1, 1933. Comp.Gen.Laws 
1927,.§ 5493 et seq.; Acts 1933; ¢ 
16108, §§ 2, 6(a, b), 8(d), 15.—In re 
Suarez’s Hstate, 198 So. 829. 
538 


3 

Okl. An adult member of the Osage 
Tribe of Indians in disposing of any 
or all of his or her estate by will un- 
der congressional act, must do so in 
accordance with the laws of the State 
of Oklahoma pertaining to wills, and 
hence will of unmarried fullblood 
Osage Indian woman was reyoked by 
her subsequent marriage, under Okla- 
homa statute providing that a will ex- 
ecuted by an unmarried woman is re- 
voked by a’ subsequent marriage, Act 
Cong. April 18, 1912, § 8, 37 Stat.°88; 
84 Okl.St.Ann. § 108.—In re Mo-se-che- 
he’s Estate, 107 P.2d 999. 


§ 539 
Nev. Where death of testatrix who 
executed will while she was married 
to first husband occurred while she 
was married to second husband, who 


Smith- 


ie 
ed <2 


was not mentioned in the w: 
was not revoked by operatio 
on ground that statute autho E 
married woman to dispose of her sepa- 
rate estate by will without consent of 
her husband and to revoke the will in 
like manner as a person under no dis- 
ability might do provided for revoca- 
tion of will by operation of law as well 
as by intentional act of maker. Comp. 
Laws, § 9906.—In re Walters’ Estate, 
104 P.2d 968. 

The effect of statute granting mar- 
ried woman power to hold her sepa- 
rate property and dispose of it by will 
was to render common-law rule of 
revocation of a woman’s will by. mar- 
riage ineffective. Comp.Laws, § 9912. 
—In re Walters’ aye 104 -P.2d 968. 


Nev. A divorce, after execution of 
will, will not alone work an ‘implied 
revocation of will’. Comp.Laws,  § 
Ht iis te Arnold’s Bstate, 110 P.2d 

Where husband and wife were di- 
vorced without formal property settle- 
ment agreement or allowance of ali- 
mony, after husband had executed will 
in favor of wife, and will remained in 
husband’s possession until his death 11. 
months later, without formal. revoca- 
tion, “implied revocation of will’? could 
not be inferred. Comp.Laws, § 9912.— 
In re Arnold’s Estate, 110 P.2d 204. 

Where wife obtained divorce without 
formal property settlement, alimony 
was waived and there was no com- 
munity property, there was no prop- 
erty settlement by operation of Jaw 
that could have result of revoking will 
previously executed by ‘husband in 
wife’s favor. Comp.Laws,- § 9912.—In 
re Arnold’s pair ees P.2d 204. 


8 : : 

Cal.App. Where will specifically de- 
vised testatrix’ home to designated 
legatee for life with remainder over 
to three other. designated legatees, 
with provision that,. if life tenant de- 
sired, he could sell property and di- 
vide proceeds four ways among himself 
and remaindermen, and thereafter a 
sale of the property was effected by 
testatrix in her lifetime, conveyance 
of property by. testatrix constituted a 
“revocation” or “ademption”’ of specifie 
devise of the property. Probate Code, 
Sy tee in re Sorensen’s Estate, 115 P.2d 

Ill.App. Will under which testator 
devised realty was revoked by convey- 
ances of the realty prior to the testa- 
tor’s death.—Alcorn v. Alcorn, 32 N.E. 
2d 982, 309: App. 267. 

Wash. Statutes in derogation of 
common law, such as statute providing 
that charge or ineumbrance on estate 
to secure-payment of money shall not 
be deemed revocation of previously exe- 
cuted will relating to same estate and 
that devises and legacies therein shall 
pass and take effect subject to such 
charge or ineumbrance, should be 
strictly construed. Rem.Rev.Stat. § 
1401.—In re Cloninger’s Estate, 112 
P.2d 139, 
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W.Va. The death of wife between 
date of execution of husband’s will and 
husband’s death did not operate as a 
revocation of the husband’s will, but 
only created a situation provided for 
by statute relating to lapsed devises 
and legacies. 
Werkman’s Will, 13,S.H.2d 73. 

§ 559 


CalL.App. A testator marrying after 
execution ‘of will, thereby revoking it 
as to wife, did not die intestate, so 
that probate court should have issued 
letters testamentary to executor named 
in will, instead of granting letters of 
administration with will annexed to 
nominee of testator’s’ widow, in ab- 


“sence of valid objection to such execu- 


tor’s appointment. Probate Code, §§ 
70, 72, 407, 422, 443.—In re Russell’s 
Hstate, 110 P.2d 718. 

Mass. Where testatrix, who had long 
been an English teacher, drew lines 
through first two paragraphs of will 
which made specific legacies, and then 
drew line through words “the rest, 
residue and remainder of” in what had 
been residuary clause in third para- 


Code 1931, 41-3-3.—In re — 


> of third par- 

‘raph as war lause was not 

_ destroyed. G.L.(Ter.Hd.) c.. 191, § &8— 
. Batt v. -Vittum, $0° N:B.2d +4394," 307 


Mass. 488. — 
that testatrix drew lines 


Facts 
through first and second paragraphs of 
will and through words “the _ rest, 
residue and remainder of’ in residuary 
\ clause in third paragraph, tended to 
‘show intention to revoke only first two 
paragraphs, and were not inconsistent 
with findings that there was no inten- 
tion of revoking or defeating other 
provisions of the will. G.L.(Ter.Ed.) 
ec. 191, § 8—Batt v. Vittum, 30 N.H.2d 
394, 307 Mass. 488. 

- N.J.Orph. Where legacies of cloth- 
~ ing had been effectively revoked by 

cancellations in will, increase of resi- 
due resulting from cancellations was 
effective without making of a new will 


A.2d. 334, 19 N.J.Mise. 168. 
‘ § 562 
f N.J.Orph. In determining whether it 
was intention of decedent to revoke 
first will, and whether it was her in- 
tention subsequently to revive the will, 
the circumstances surrounding the de- 
cedent’s acts and transactions were re- 
quired to be considered. N.J.S.A. 3:2- 
4.—In re Davis’ Estate, 15 A.2d 895, 18 
a N.J.Misc. 655. : 
{ N.Y.Sur. The conduct of testatrix in 
d safeguarding will executed in triplicate 
: after loss of the triplicate in testa- 
trix’ possession, by recovering a second 
triplicate from two of attesting wit- 


a nesses and delivering second triplicate 
a to third attesting witness to keep until 
7 _ testatrix’ death, is a “testamentary 
a, ct” and may be an implied republica- 
- fon of the will when done with co- 


operation of all of the attesting wit- 
nesses.—In re Flynn’s Estate, 21 N.Y. 
S.2d 496, 174 Misc. 565. 

“Oral republication” of a last will 
complies with the statutes if made to 
each of the original attesting witnesses 
and if original will is present and is 
seen by each witness, even though done 
separately and alone in the absence of 
each witness and without a resigning 
of will by witnesses—In re Flynn’s 
Estate, 21 N.Y.S.2d 496, 174 Misc. 565. 

A particular form is not requisite 
‘to convey the intention to republish a 
will, but it will suffice that whatever 
communication takes place between tes- 
tator and each of original witnesses is 
such as to effect a common understand- 
ing and a clear meeting of the minds 
of .both of them that paper was to 
stand as testator’s last will—In re 
Flynn’s Estate, 21 N.Y.8.2d 496, 174 
Misc. 565. 


A. testatrix who executed her will 
in triplicate original and subsequently 
went to lawyer who had two of the 
triplicates in ‘safekeeping and _ stated 
to lawyer and his secretary, each of 
whom had attested will, that the first 
triplicate in her possession had been 
stolen and that she wanted a second 
triplicate which she would take to 
neighbor who had also attested will, 
and who thereafter delivered second 
triplicate to neighbor to whom _ she 
stated that first triplicate had been 
lost or stolen and not destroyed, there- 
by confirmed an existing will and did 
Bot not revive a revoked will, and her 
a declarations were admissible as part 
een of the “res gestae.’”—In re Flynn’s Es- 
tate, 21 N.¥.S.2d 496, 174 Mise. 565, 

A testatrix executing will in tripli- 
eate and losing her triplicate and ob- 
taining second triplicate from two of 
attesting witnesses who retained third 


triplicate, and delivering second trip- 
ss ieate to third attesting witness, and 
ee declaring that testatrix had lost her 


triplicate and that second triplicate 
was delivered to third witness for safe- 
is : keeping, thereby republished both the 
oi second and third triplicates, and either 
-——s« the:«second. or third triplicate could 
be filed for probate—In re Flynn’s 
Estate, 21 N.Y.8.2d oe 174 Misc. 565. 
5 


6' 
Cal.App. Where holographic will 
was revoked by later witnessed will, 
and testator subsequently made an ad- 


= 


or codicil—In re Gorrell’s Estate, 19. 


r ‘ 

0) 0 the holo 

thereby intended to ado 
holographic will as 
modified, and such will 
will and testament to the 
of the witnessed will. 
25.—In re Cazaurang’s Hstate, 110 
P.2d 138. - 

N.Y¥.Sur. Revocation of subsequent 
will does not revive a prior will which 
was revoked by the subsequent one.— 
In re Hill’s Estate, 29 N.Y.S.2d 185, 
176: Mise. 774. 

In order for prior will to become 
completely effective in all its terms 
after revocation of a subsequent will 
which revoked the prior one. the prior 
will must be republished and_ re- 
executed with the same formalities as 
were required for its original execu- 
tion. Decedent Estate Law, 41.—In 
re Hill’s Estate, 29 N.Y.S.2d 185, 176 
Mise, 774. 

Revocation of a codicil to a_ will 
does not operate as revocation of the 
antecedent will.—In re Hill’s Estate, 
29 N.Y.S.2d 185, 176 Mise. 774. 

Upon revocation of a codicil\ to a 
will, the terms of the will remain ef- 
fective, except as they have been mod- 
ified by the terms of the revoked codi- 
cil.—In re Hill’s PEstate, 29 N.Y.S.2d 
185, 176 Misc. 774. 

_ Where original appointment of an 
individual as cotrustee by testator was 
nullified by codicil which was later 
destroyed, the remaining trustee be- 
came eligible for appointment if it 
desired to qualify as trustee, and if it 
refused to act, a substitute trustee 
would be appointed.—In re Hill’s Bs- 
tate, 29 N.Y.S.2d 185, 176-Misc. 774. 

Where a_ contingent remainderman 
was eliminated from the will by a codi- 
cil and a second codicil appointed an- 
other contingent remainderman and 
both codicils were destroyed by the 
testator with intent to revoke them, if 
the remainders should not vest under 
the primary disposition, intestacy 
would necessarily result, and in that 
eventuality the principal of the fund 
would have vested as of the death 
of the. testator in the widow and child 
as the statutory cistributees.—In re 
Hill’s Estate, 29 N.Y.S.2d 185, 176 
Misc. 774. 
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Pa. A duly executed codicil operates 
as a republication of the original will 
so as to make it speak as of the date 
of the codicil, and it not only operates 
as a new adoption of the prior will to 
which it refers, but also as a revoca- 


exclusion 


tion of an intermediate will.—In re 
Knecht’s Ustate, 19 A.2d 111. 
§) 597: 
Ohio App. Under statute providing 


that a will shall not be effectual to 
pass real or personal estate unless it 
has been duly admitted to probate or 
record, an unprobated will can confer 
no vested right. Gen.Code § 10504-29. 
—Ramsdell vy. Bonser, 34 N.H.2d 460. 


§ 596 

D.C.Tex. The probate of a will is 
technically and purely a proceeding in 
rem.—Petersoy v. Demmer, 34 F.Supp. 
GUase 
The word ‘probate’ really means 
‘proof’, but now it is a general term 
used to include all matters of which 
probate courts have  jurisdiction.— 
Peterson v. Demmer, 34 F.Supp. 697. 

Fla. A proceeding to probate a will 
is a ‘proceeding in rem”, but judg- 
ments entered therein do not affect 
title to realty in another state.—Trotter 
v. Van Pelt, 198 So. 215. 

Kan. An action brought under stat- 
ute in the district court on April 14, 
1939, to contest an order of the pro- 
bate court refusing to admit a will to 
probate, was not abated by the enact- 
ment of the Probate Code, which be- 
came effective on July 1, 1939, and 
which repealed the statute under which 
the action in the district court was 
brought. Gen.St.Supp.1939, 59-1a01 et 
seq., 59-2602; Gen.St.1935, 22-223, 77- 
201.—Mirise v. Rathbun, 104 P.2d 420. 
152 Kan, 441. 

Minn, A will can be admitted to 
probate only in proceeding for that 
purpose and by giving notice required 
by statute under which the same are 


ta 

8992- n re. 
~ tate, 299 N.W. 2. — 2 Se 
s his last — 


Probate Code, 


ae Masc ’g 
50, $992- 


Mo. To probate a will, resort 
be had to a tribunal authorized for 
purpose, and after probate the a 
istration of an estate under a wi 
comes a “judicial proceeding’ .— 
v. Arnold, 147 S.W.2d 644. ip 
' Ohio App. A proceeding to pr 
a will is an ex parte matter, and v 
substantial evidence has been pres 
ed on facts necessary for proba 
will, it is the mandatory duty 
court to order the probate.—In re K 
es Will, 35 N.E.2d 784, 67 Ob: ; 


§ 
The probate 


Tex.Civ.App. 
“action in rem” 


is an 


rights of persons — 
property is determined,—For 
150 S.W.2da-144. vag 


§ 598 bod 
Mo. The probate of a w 
copy of a will are ‘‘judici: 
Wyers v. Arnold, 147 S.W.: 
disposing 0 
dian’s restricted and trust p 
federal statutes and regulates qd 
ceiving approval of Secretary — %3 ; 
court but are to be filed for recor 
Department of Interior. 25 U.S: 
780. ; i : 
Cal.App. An unprobated wi 
son named therein as devisee. 
lan: v. Boese, 115 P.2d° 37. 
probate is ineffectual not onl 
instrument of title but as aut 
Estate, 299 N.W. 2. ¢ 
Mo. A testament must be p. 
Arnold, 147 S.W.2d 644. & 
N.C. In proceeding for establis 


ancillary probate of an au 
C.C.A.Ok1. Willsed 

made and executed in accordance 1 

terior need not be probated in 

372, 373.—Hanson vy. Hoffman, 

not admissible to prove title o ‘a 
Minn. A will not duly admitt 

executor to execute it.—In re § 

to give it life and force.—Wyers Vv 

and probate of destroyed A ogean 


will, alleged beneficiary could no 
cover from persons inheriting pronee 
as intestate property, the value of t 
estate allegedly left to beneficiary un-— 
der will, where the will was not ad 
mitted to probate—Hewett v. Murray 
11 S.B.2d' 867, 218 N.C. 569: ne ade 
Vt. <A will passes neither realt 
personalty unless it is proved a 
lowed in the probate court or b 
peal in the county or Supreme | 
and no title can vest in the trust 
til will is probated. P.L. 2758 —VWir: 
Nat. Bank of Boston v. Harvey, 
2d 184. : vis 
Where nonresident trustee nam 
will was by decree of probate ¢ 
named trustee and received remain 
of estate in cash and securities which 
trustee held and administered 
in another state, trustee was not 
titled to revision of income. 
levied on trust income on ground — 
trustee’s title existed independent 
the probate of the will, since probat 
court has exclusive jurisdiction in se 
tlement of estates and, without probate 
will passed neither  personalty n 
realty. Pil. ~ 872, * subds 2)748) 
883, 918, 2758, 3022-3047.—Firs 
Bank of Boston v. Harvey, 16 


184. 
§ 603 t 
Idaho. The statute requiring every 
custodian of a will to produce it with- 
in 30 days after receipt of informa- 
tion of the death of the maker there- 
of, and to deliver it to the probate 
court or to the executor named therein, 
declares a “public policy’ involved — 
in the establishment of every legally 
executed last will. Code 1932, 15- 
201.—Dowd v. Dowd, 115 P.2d 409, ee 
Kan. Where wife survived husband — 
and their joint will was abortive be- 
cause not filed within three years aft- 
er husband’s death, but attorney for 
sole devisee seeking to obtain its pro- 
bate after wife’s death concealed the 
existence and their possession of later 
valid will of wife, such devisee and at- 
torney as administrator were barred 


— -§ 606 


wy. aby. “estoppel” from subsequently hav- 
ing the later will probated, as against 
heir at law who had incurred expense 


of time and effort to defeat the earlier 
abortive will. Gen.St.1935, 22-233; Gen. 
St.Supp.1939, 59-617.—In re Swisher’s 
 WMstate, 110 .P.2d 765, 153 Kan. 401. 
Setthrh a § 606 : 

_ Pa.Com.Pl. A residuary legatee un- 
der a will instituted an action in tres- 
pass against the executor, and averred, 
inter alia: that on Jan. 7, 1934, the 
will was delivered to the defendant for 
the purpose of probate; that the de- 
fendant, for more than 18 months, 
failed to probate the will, although re- 
» - quested to do so by the plaintiff; and 
that by reason of the defendant’s fail- 
ure to probate the will, the plaintiff 
had to spend certain moneys in (1) a 
ect mandamus proceeding by the plaintiff 
against the Register of Wills to com- 
pel the latter to probate the will, (2) 
an action in assumpsit by a daughter 
of the decedent against the adminis- 


a 
the plaintiff were: (a) counsel fees 
in the mandamus proceeding, (b) an 
amount paid to the decedent’s daughter 
to compromise the action of assumpsit, 
5 “aM counsel fees for the legal repre- 
sentative of the estate and the inter- 
_ vening* defendant, and (c) counsel fees 
= in the citation proceeding. There was 
no testimony, however, showing, that 
the plaintiff ever requested the pro- 


fam 


bating of the will, or that he paid any 
of the above items in (a), (b) or (c), 
t the testimony indicated that they 
_ were paid by an administrator ec. t. a. 
of the decedent; the plaintiff claimed 
the right to recover because he is the 
_ residuary legatee. There was no testi- 
mony that the defendant was a party 
to the mandamus action or the case 
instituted by the daughter, or that 
_. there was any conspiracy between the 
defendant and any other person. The 
citations to produce the will were dis- 
charged because the will had in the 
meantime been lodged with the Regis- 
ter of Wills. Held, that a non-suit was 
properly entered.—Yontz v. Yontz, 51 


ve 
- Dauph. 126. 

- It does not appear that the plaintiff 
suffered any injuries at the hands of 
Re the defendant.—Yontz v. Yontz, 51 

~Dauph. 126. 

s _ There is a statute requiring the cus- 
 todian of a will to deposit it for pro- 
_ bate when cited to do so, but there is 
no statute requiring the executor of a 
_ will to take the necessary steps to have 
it proved before the Register of Wills. 
 =Yontz v. Yontz, 51 Dauph. 126: 

- ®here was no duty resting upon the 
defendant, either at common law or by 
Bs virtue of any Pennsylvania. statute, to 

- haye the will of his mother probated.— 
Yontz v. Yontz, 51 Dauph. 126. 

Since there is no statutory duty to 
probate a will, there is no right of ac- 
_ tion for damages for failure to probate 
a will.—Yontz v. Yontz, 51 Dauph. 126. 
If there is any right to reimburse- 

ment from this defendant of the sums 
paid out, such right can be enforced 
only by the legal representative of the 
_ said decedent, not by the plaintiff. The 

mere fact that the plaintiff would ulti- 
mately be entitled to the residue of the 
estate after the debts and prior legacies 
are paid does not give him a right to 

Aria sue.—Yontz v. Yontz, 51 Dauph. 126. 

eb: 607 


it 


Tats 
ney 


eed § 

Ohio App. Where testatrix died Jan- 

_) -uary 22, 1930, and statute against 

- -passing of property to a devisee who 

* for three years failed to offer will for 
probate was repealed January 1, 1932, 
before three-year period had lapsed, 
the statute could be ignoréd in deter- 
mining rights of devisees who had 
failed to offer will for probate. Gen. 
Code § 10542.—Ramsdell y, Bonser, 34 
N.H.2d 460. 

Ohio App. The statute against pass- 
ing of property to a devisee who for 
three years fails to offer will for pro- 
bate imposes a loss in the nature of 


i RO ANS Mae bane * 
penalty or forfeiture. Gen.Code  § 
10504-14.—Ramsdell ‘vy. 
E.2d 460. x 

Under statute against 
property to devisee who failed for three 
years to offer will for probate, the 
court which was called upon to con- 
sider the evidence in a particular case 


Bonser, 34 N. 


was justified in applying equitable 
principles. Gen.Code §. 10504-14.— 
Ramsdell .v.. Bonser, 34 N.E.2d 460. 


Where attorney who drew will and 


retained possession thereof advised ‘dev- 


isees that. deferment of probate was 
desirable, the failure of the devisees to 
invoke court aid by citation, attach- 
ment or warrant to procure production 
of the will did not constitute an in- 
tentional concealment thereof, or a neg- 
lect or refusal to cause its probate 
within statute against passing of prop- 
erty to a beneficiary who for three 
years fails to offer will for probate. 
Gen.Code §§ (10504-10, | 10504-14.— 
Ramsdell y. Bonser, 34 N.H.2d 460. | 
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Cal.. Where a holographic will was 
found with a slip of paper clipped to it, 
saying “This is a copy of my last 
will, the original is in my safe deposit 
box” but there was no evidence that 
anyone had ever seen the “original” 
will and the only evidence of its exist- 
ence was decedent’s statement in the 
notation, there was no evidence of a 
reyocation and the failure to find the 
so-called. original will did not prevent 
probate of the will in question.—In re 
Janes’ Hstate, 116 P.2d 438, prior opin- 
ion 107 P.2d 99. 

Fla. Where title to land was held 
by husband and wife as tenants by en- 
tirety, and husband and wife executed 
their joint will devising property to a 
third party, burden was upon one 
claiming title by virtue of joint will to 
show probate of will after death of 
wife, who survived husband, since wife 
could have revoked will in her lifetime. 
—Hall v. Roberts, 1 So.2d 579. 

Where title to land was held by hus- 
band and wife as tenants by entirety, 
and husband and wife executed a joint 
will devising property to a third party, 
proof of probate of will subsequent to 
husband’s death and prior to wife’s 
death, without further showing. that 
will was again probated after wife’s 
death, was insufficient to establish title 
by virtue of joint will—Hall v. Roberts, 
1 So.2d 579. ' 

Kan. A joint will may be probated 
as the will of the maker. first to die, 
and unless subsequently revoked, may 
again be probated as the will of. the 
survivor.—Zabel v. Stewart, 109 P.2d 
177, 1538 Kan; 272: 

Mass. A decree allowing as testator’s 
will instruments which purported to be 
his will and codicil, but providing for 
administration in accordance with 
agreement of compromise/entered into 
by interested parties, could not- be 
sustained if judge was without jurisdic- 
tion to authorize adjustment of con- 
troversy between parties in accordance 
with terms of agreement. G.L.(Ter. 
Hid.) c. 204, § 15—McDonagh vy. Mulli- 
gan, 30 N.H.2d 385, 307 Mass. 464, 

N.Y.Sur. It is not the duty of the 
court to strain after probate, nor to 
grant it where grave doubts remain 
unremoved and grave difficulties op- 
pose themselves to so doing.—In re 
Costos’ Will, 25 N.Y.S.2d 306. 

N.Y.Sur. A writing which stated 
that one had paid to a home the sum 
of $2,000 for his maintenance. until 
death with understanding that if he 
desired to leave the home money 
would be restored to him with a re- 
duction of $7.00 per week for time 
that he had stayed at home, and 
that all property and money left at 
person’s death should go to the home, 
was not a ‘will’, but was an “agree- 
ment”, and therefore was not. enti- 
tled to. probate—In re Rundberg’s 
Will, 29 N.Y.8.2d 375, 177 Mise: 43. 

Tex.Civ.App. Where husband and 
wife entered into a-contract for mutual 
wills leaving to each other a life es- 
tate in community property, with re- 
mainder to certain of their children in 
designated shares, and granting a leg- 
acy payable out of money and personal 


Na em es 
my Nash, 5 ia Se 

'§ property to children 
N. vised realty, and, 


“passing of | 


went 


death, his will was du 
no will was probate 


hee ‘ rnot: eh a 
wife, claim of two of the children to 
‘shares in realty was required to be — 
based upon the contract for mutual 
wills, or upon. election of wife to 
claim under husband’s will.—French v. ~ 


French, 148 S.W.2d 930, error dis- ~ ‘ 
missed, judgment correct. 9). os ti 
§ 615 aM 
Cal. Where a copy or duplicate of 


a will: had been found but the other 
copy or duplicate had not, the copy 
found may be probated if there is ‘no 
evidence indicating that missing .copy 
was destroyed with intent to revoke, 
and the statute relating to lost or de- 
stroyed wills has no application, as it 
is the complete valid ‘will that is 
sought to be probated and not the lost 
copy.—In' re Janes’ Estate, 116 P.2d 

438, prior opinion 107 .P:2d 99. tah 

N.Y.Sur. All three wills executed in 
triplicate original must. be produced 
and found to be alike and unrevoked in 
any way before probate can be decreed, — 
unless missing triplicate be satisfac- 
torily shown to have’ been: lost or to 
have been destroyed by: accident or — 
by fraudulent design in lifetime - of 
testator, so as to overcome’ the pre- 
sumption arising from nonproduction 
that testator destroyed missing trip- 
lieate for purpose of revoking her will. 
—In re Flynn’s Wstate, 21 N.Y.S.2d 496, 
174 Misc. 565. ; ‘ 

In the case of multiple execution of 
will, the failure to produce all of the 
originals will’ bar probate if fact of 
loss or theft cannot be affirmatively 
proven.—In re Flynn’s Estate, 21. N. 
Y.S.2d 496, 174 Mise. 565. +. "au. 5 

A. testatrix executing will in trip- 
licate and losing her triplicate and ob- % 
taining second triplicate from’ two of | 
attesting witnesses who retained third 
‘triplicate, and delivering second trip- 
licate to third attesting witness, and 
declaring that testatrix: had lost her 
triplicate and that second triplicate 
was detivered to third witness for safe- ' 
keeping, thereby republished both the 
second and third triplicates, and either 
the second or third triplicate could 
be filed for probate.—In re Flynn’s BHs- 
tate, 21 N.Y.S.2d 496. 174 Mise. 565. 
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Idaho. Where surviving © widow 5 
knew of husband’s will which was 9 ‘— 
executed before divorce proceedings | 
after which the parties had remarried, 
but procured appointment of herself — 
as administratrix on allegations that 
there was no will, and made same al- 
legations in action to recover a large 
sum from the estate, surviving widow 


was “estopped” after her claim: had — a 
been materially reduced, and there ; 
would be something for deceased’s 


children by former marriage, to have 
probated such will which left children 
ouly nominal sums. Code 1932, § 15- 
201.—Dowd v. Dowd, 165 P.2d 409. 
§ 620 

N.C. The probate in common form 
of purported holographic codicil or 
supplemental will could be set aside by 
clerk of superior court as having been 
improvidently allowed.—In re Smith’s 
Will, 10.S.H/2d 676, 218 N.C: 161. 

Courts which have jurisdiction to ad- 
mit wills ‘to(probate may, in proper 
instances and on motion and due no- 
tice made in apt time, set aside proof 
of a will in common form.and recall 
letters of administration where adjudi- | 
eations and orders appear to have been 
improvidently granted or court has 
been imposed upon or misled as to the -— 
essential and true conditions existing— - 


In re Smith’s Will, 10 S.H.2d 676, 218 i 
N.C. 161. . 
C21 


Iowa. In action for probate of will 
which revoked all former wills made 
by testator, the single issue involved 
was validity of the will offered for pro- 
bate and that issue alone was required ©. 
tobe tried and submitted for consider- 
ation of jury, without having the issue 
clouded with wills previously made, ~— 
reyoked, and destroyed.—In re Cock- |. 
{ite Estate, 297 N.W. 864, 230 Lowa 


not ‘entitled: to 


' N.Y.App.Div. The 


-an¢ » two pr 

uted by. tes Tr were — 
ti » have a dity of all 

hree wills determined in the single ac- 


tion, and the two prior wills could not. 


be presented for probate until the con- 
test as to validity of the last will was 
tried.—_In re Cocklin’s Estate, 297 N. 
W. 864, 230 Iowa 415. ; 
§ 624 ; 

N.O. There cannot be a proceeding 
in rem to probate a will in solemn 
farm unless there is first a res.—He- 
wett v. Murray, 11 S.H.2d 867, 218 N. 


§ 626 
The county court sit 


—C. 569. 


Tex.Civ.App. 


ting in probate has no authority te 


probate a will piece-meal.—Ripley v. 
Dearing, 153°S.W.2d 243. 


§ 631 

Colo. The right to contest validity 
of a probate granted in method pointed 
out by statute may be exercised by any 
person whose interests are affected by 
will so established, whether such will 
is domestic or foreign.—Foster  yv. 
Kragh, 113 P.2d 666, 107 Colo. 389. 

Ind.App. Half-brothers and half-sis- 
ters of testatrix not named in will 
would not be in position to question 
validity of any of provisions of will 


unless they were parties in interest.— 


Sipe v. Merchants Trust Co., 34 N.B. 
2d 968, é ; 

statutory notice 
to State Tax Commission of proceed- 
ing to probate will of alleged nonresi- 
dent does not preclude’ commission 
from raising issue of testator’s domicile 
in estate tax proceeding by executor, 
as purpose of such notice is to inform 
commission of testator’s claimed status, 


. go that state’s interest may be protect- 


ed when issue of domicile is presented. 
Tax Law, § 249-t, subd., 2.—In_ re 
Gardner’s Estate, 21 N.Y.S.2d 247, 260 
App.Div. 132, reargument denied 22 N. 
Y.8.2d 822. 

N.Y.Sur. The right to. contest the 
validity of,a will is contined to those 
persons who would: profit by its re- 
jection.—_In re Schmitt’s Will, 22 N.Y. 
$.2d 954, 175 Misc. 180. 

The true test in determining whether 
the widow of a deceased son of testa- 
trix was a necessary party to probate 
proceeding and thus entitled to file 
objections and contest validity of will 
which made no provision for son’s ben- 
efit was who would take in the event 
of intestacy. Decedent Estate Law, §§ 
47-c, 83, subd. 5.—In re Schmitt’s 
Will,. 22 N.Y.S.2d 954, 175 Mise. 180. 
The widow of testatrix’ deceased son 


. had no right under statute providing 


that where there is no surviving 
spouse the property of a decedent not 
devised shall descend and be dis- 
tributed equally to and among the chil- 
dren and such as “legally represent’ 
them, and hence widow was not a 
“necessary party” to probate proceed- 
ing and was not entitled to file ob- 
jections and contest validity of testa- 
trix’ will. Decedent Estate Law, §§ 
47-c, 88, subd. 5.—In re Schmitt’s Will, 
22 N.Y.S.2d 954, 175 Misc, '180. 


N.Y.Sur. A surviving spouse of a 
son who predeceased his father was 
not required to be cited upon the pro- 
bate of father’s will and had no right 
to contest it since surviving spouse 
would not be a ‘‘distributee’ of fa- 
ther’s estate had father died intestate, 
and hence surviving spouse was not 
“interested” in his estate so that she 
might. contest probate of his will. De- 
cedent Hstate Law, §§ 47-c, 81, 83.— 
In re Blazej’s Estate, 23 N.Y.S.2d 388. 
175 Misc. 283. 

§ 632 

Mass. An heir at law had no stand- 
ing to contend that specific legacies in 
will had been revoked, unless effect of 
residuary clause had been destroyed 
also, since such heir wouid take noth- 
ing if effect of residuary clause had 
not been destroyed.—Batt y. Vittum, 30 
N.E.2d 394, 307 Mass. 485, 


ici C 


704, 175 Misc. 688, adhering to 24 
$.2d 233,175 Mise. 545. - * ; 
Ys y, BGB9ol inate ; 
Ind.App,. An agreement entered tn 
to by devisees and legatees for pur- 
pose of avoiding will contest and to 
secure payment of legacies and_ be- 
quests in full, but not signed by all 
parties on whom would fall -the bur- 
den of payment, was not binding, and 
those who did sign were not barred 
by “estoppel’’ from questioning execu- 
tor’s authority to pay general legacies 
in full, notwithstanding that those 
who did not sign acquiesced therein.— 
Cornet v. Guedelhoefer, 30 N.E.2d 318. 
N.M. Contestants who, in  success- 
fully contesting probate of three-page 
instrument, took position that on basis 


of physical evidence of staple or per-~ 


foration marks in last two pages of 
earbon copy of the offered instrument, 
and in an extra page found clipped to 
such carbon copy, such extra page was 
the first page of the instrument as 
originally executed. were not ‘‘es- 
topped” in subsequently contesting 
probate of such page to question suf- 
ficiency of evidence to establish that 
such page was copy of first page of 
original will executed.—In re Roeder’s 
Estate, 106 P.2d 847, 44 N.M. 578. 
N.Y.Sur. Even if contestant was not 
bound by her attorney’s agreement for 
withdrawal of contest of will upon 
proponents’ agreement to pay contest- 
ant entire amount of her-claim based 
on legacy in prior will, contestant 


could lay claim to no status higher 


than one who had suffered an ordinary 
default and sought its opening, and a 
reasonable demonstration of merits and 
probable success would be required.— 
In ‘re Cusimano’s Will, 22 N.Y.S.2d 677, 
174 Mise, 1068. 
§ 642 

Mass. The adjustment pursuant to 
statute of a controversy over probate 
of a will is necessarily based upon a 
dispute or contest, in the settlement of 
which persons claiming as legatees 
and devisees agree that contestants 
shall obtain something of value in con- 
sideration of their promise to withdraw 
their opposition. .L.(Ter.Ed.) ¢. 204 
§ 15—McDonagh vy. Mulligan, 30 N.B 
2d $85, 307 Mass. 464. 


Where parties to agreement of com- 
promise adjusting, pursuant to statute, 
a controversy over probate of will, were 
all of full age and sui juris, there was 
no, absolute need for confirmation of 
agreement by court. G.L.(Ter.Hd.) ce. 
204, § 15.—McDonagh v. Mulligan, 30 
N.E.2d 385, 307 Mass. 464. ; 


An agreement of compromise adjust- 
ing controversy concerning probate of 
will was enforceable in equity both be- 
fore and after enactment of statute au- 
thorizing such compromise, or by ac- 
tion at law. G.L.(Ter.Ed.) ec. 204, § 
15.—McDonagh y. Mulligan, 30 N.E.2d 
385, 307 Mass. 464. 


Under statute authorizing adjustment 
of controversy concerning probate of 
will, only those heirs of testator who 
are contestants or whose interests un- 
der will would be affected by com- 
promise of controversy are “necessary 
parties” to agreement of compromise. 
G.L.(Ter.Ed.) ¢. 204, § 15.—MecDonagh 
by Saat 80 N.H.2d 385, 307 Mass. 

Where testator’s heir at law took no 
interest under terms of instruments 
purporting to be testator’s will and 
failed, after notice of pendency of pe- 
tition for probate, to appear in opposi- 
tion to probate for more than two 
months thereafter, during which time 
decrees confirming adjustment of con- 
troversy Concerning probate and allow- 
ing the will had been entered, the heir 
was not a “necessary party’? to com- 
promise agreement and was not en- 
titlea to revocation of the confirmation 
decrees. G.L.(Ter.Ed.) c. 204, § 15.— 


, 


reason of a gift - will 
would not be entitled_ p _pro-, 
bate.—In re Smith’s Will, 24 N.Y.S.2a 


N.Y. . 


. 297 N.W. 625 


847. 


surety on bond guaranteeing perform- 


enjoin the making of such agre 
since administration of the estat 
court’s supervision must prec 
distribution or the allegedly cont 
plated diversion of trust funds.— 

Camden Nat. Bank & Trust_ 

Wilentz, 19 A.2d 648, 129 N,J.Eq. 


§ 643 cat 

Mass. The courts look with favo 
on settlements between partie 
troversies concerning probate o 
—McDonagh v. Mulligan, 30 N. 
307 Mass, 464. pebadranigs |b 
_ Minn. An agreement by defendant 
convey her life’ estate in realty if plai 
tiffs, who were acting in goo | 
would not contest will on gro bs 
testatrix was mentally inco 
was not contrary to ‘public pol 
the law protecting and enforcing wil 
—Thayer v. Knight, 297 N.W. 6 

. § 645 — ey 
Minn. Where defendant would 
received nothing from testatrix’ o 
if plaintiffs’ threatened will contest had 
proved successful, there was “conside 
ation’ moving from plaintiffs © 
fendant supporting agréement 
fendant to convey realty to pla 
consideration for plaintiffs no 
ing probate of will.—Thayer v. 


§ 646 | 

Mass. The validity and bindin 
of agreement of compromise adj 
controversy concerning probate ¢ 
was not affectea by confirmation of 
agreement by probate judge.. G.L.(T 
Ed.) ec. 204, § 15.—McDonagh v. M 
ligan, 30 N.H.2d 385, 307 Ma: 46 es 


§ 647 Wiehe" 

Mass. The rights of parties g ow: 
out of agreement of compromise a 
justing controversy concerning pr¢ 
of will rest upon agreement and dec 
confirming it, and are not testam 
ary rights. G.L.,Ter.Ed., c. 204, § 1 
McDonagh v. Mulligan, 30 N.E.2d 3 
307 Mass. 464. Bede, 

Wash. Under executor’s cont 

pay intended legatee under wi 
portionate share of all funds © 
into executor’s hands until f 
ment of legacy, executor’s ob 
was not absolute, but he was ob 
only to pay such legatee out o 
coming into executor’s hands fr 
tatrix’ estate if and when such 
were collected.—Gregory vy. Fidelity 
Casualty Co. of New York, 110 P.2 


An executor’s obligation under | 
contract to pay intended legatee 
testatrix’ will proportionate share o 
all funds coming into executor’s hands — 
from estate until full payment of J 
acy survived executor and const 
liability against representative of 
estate if and when such representati 
came into possession of funds of suc 
estate available for distribution to leg: 
atee.—Gregory v. Fidelity & Casualt. 
Co. of New York, 110 P.2d 847. 

In administratrix’ action dag 


ance of executor’s contract to pay 
plaintiff's decedent, as intended legatee’ 
under testatrix’ will, proportionate 
share of all funds coming into execu- 
tor’s hands from testatrix’ estate, nei- : 
ther surety nor personal representative | 
of deceased executor’s estate will be — 
heard to say that such estate’s assets, 
distributed to such representative, do. 
not constitute “funds” within con- 
tract, for even if obligation be to pay 
from particular fund only, obligor \— 
whose failure to realize or collect fund 
is due to his own neglect or unrea- > 
sonable refusal to act, will not be per- 
mitted to escape  liability.—Gregory 

v. Fidelity & Casualty Co. ef New 
York, 110 P.2d 847. 


 -§ 648 


—  § 648 ‘ 

; Kan. Where beneficiaries under later 
will, by agreement with administrator 
appointed under earlier abortive will 
who was suppressing later will, accept- 
ed the cash equivalent of their be- 
quests as an allowance of groundless 
- elaim for services rendered, and gave 
. releases of any and all claims against 
j the estate, they were barred from de- 
- manding the belated probating of later 
‘will.—In re Swisher’s Estate, 110 P.2d 
765, 153 Kan. 401. 
ei) § 649 
Neb. A good-faith will contest may 
‘be settled by an agreement in the na- 
ture of a family settlement under 
which the will is not admitted to pro- 
+ bate, and the settlement is valid in 
absence of fraud or misrepresentation. 
—In re McLean’s Hstate, 295 N.W. 270. 
Where probate of will, which con- 
tained an  unexecuted testamentary 
_ trust, was contested in good faith, a 
family settlement under which will was 
“not admitted to probate was valid in 
absence of misrepresentation, as against 
~ eontention that the unexecuted trust 
could not be modified or destroyed by 
a family settlement.—In re McLean's 
Estate, 295 N.W, 270. 
Bern bsasiy2 § 651 

lll. Lost wills may be _ established 
and admitted to probate—Bley v. Lue- 
beck, 35 N.H.2d 334, 377 Il. 50. 

pra? § 657 

‘OK. A foreign will which has not 
_ been probated in Oklahoma under Ok- 
Tahoma law is ineffectual to show any 
title or interest in the person claiming 
title to Oklahoma realty thereunder. 58 
 OKLSt.Ann. § 51 et seq.—Smith v. Re- 
> mneau, 112 P.2d 160. 


_-N.Y.Sur. The procedural formalities 
required after death in a foreign juris- 
At iction for proof or establishment by 
a relevancy where 
will is offered for probate in Surro- 
_ gate’s Court, since domestic modes of 
procedure exclusively control in an 
original probate proceeding. Decedent 

Wstate Law, §§ 22-a, 23.—In re Wizel- 
-hole’s Estate, 26 N.Y.S.2d 586, 176 
_ Mise. 100. ; 
_ Where holographic 
p n 


its courts have no 


will was exe- 


York. Decedent Wstate Law, §§ 22-a, 
 23.—In re Wizelhole’s Estate, 26 N.Y. 
-$.2d 586, 176 Mise. 100. 
In proceeding for original probate 
in. the Surrogate’s Court, it is only 
necessary to show the valid execution 
of the will under the law of the state 
or country where executed or under the 
law of the domicile of its maker in 
order to justify the admission of the 
instrument to probate. Decedent Estate 
Law, §§ 22-a, 23.—In re Wizelhole’s 
state, 26 N.Y.S.2d 586, 176 Misc. 100. 
Y § 659 
Cal. The appropriste court of a ju- 
risdiction in which assets of estate of 
nonresident testator are found may 
grant probate of his will even though 
will has not been presented for probate 
in state of testator’s domicile. Pro- 
‘hate Code, § 301(3).—In re Bstrem’s 
Estate, 107 P.2d 36, prior opinion 101 


ped 510. 
The provisions of Probate Code pro- 


_-yiding manner in which will of a non- 
resident originally probated at his 
domicile may be offered for ancillary 
probate in state contain no language 
which would prevent original probate 
_ in state of a will of nonresident not 
_ probated at place of domicile, nor do 
they oust probate courts of such orig- 
inal jurisdiction when undertaken in 
‘ignorance of pendency of a_ similar 
proceeding at place of domicile. Pro- 
bate Code, §§ 360-362.—In re Hs- 
_trem’s Hstate, 107 P.2d 36, prior opin- 
ion 101 P.2d 5610. 
Where superior court admitted to 
robate a will of deceased who died in 
elgium and who, at time of death, 
was a resident of France, which was 
dated August 13, 1930, without notice 


ae Notion We azo | (be 


, 


xg 


of later will dated June 10, 1936, later 


will of 1936 could be offered in Cali- 


fornia for either original or ancillary © 


probate and, if later will was then ad- 
mitted to probate, the pre-existing 
grant of letters testamentary would be 
revoked, and executor whose grant. of 
authority was thus terminated would 
be required to render an account of 
his administration within such time as 
the court might direct. Probate Code, 
§§ 301(3), 510.—In re Hstrem’s Estate, 
107 P.2d 36, prior opinion 101 P.2d 


510. 
§ 660 
Wash. Where appeal from order of 
Idaho probate court admitting will to 
probate suspended operation of order 
under Idaho law, exemplification of 
will and order was a nullity and did 
not warrant admission of will to pro- 
bate in Washington under Washington 
statute providing for establishment of 
foreign wills by production of exem- 
plified copies of will and order admit- 
ting will to probate, and, therefore, 
decree of Washington superior court 
admitting will to probate was void, 
and Washington statute limiting time 
for contest of will was not applicable, 
since void decree can be directly at- 
tacked at any time by a party adverse- 
ly affected thereby. Rem.Rev.Stat. §§ 
1380, 1385, 1392.—In re Randall’s Es- 
tate, 113 P.2d 54. 


The statute providing for establish- 
ment of foreign wills by production of 
exemplified copies, presupposes au- 
thenticity and validity of proceedings 
had in court of domiciliary jurisdiction. 
Rem.Reyv.Stat. § 1392.—In re Randall’s 
Estate, 113 P.2d 54. 


§ 665 

Colo. Under statute, one has right 

to contest foreign will offered for an- 
cillary probate. ’85 C.S.A. c, 176, §8§ 
62, 63, 65.—Foster y. Kragh, 113 P.2d 
666, 107 Colo. 389. 
_ To permit contest of a foreign will 
in another state, where real estate af- 
fected by will is located, does not vio- 
late ‘full faith and credit” clause of 
federal constitution. U.S.C.A.Const. 
art. 4, § 1.—Foster vy. Kragh, 113 P.2d 
666, 107 Colo. 389. 

The provision of statute authorizing 
transfer of real estate in accordance 
with terms of foreign will, after filing 
for record a certified copy of the will 
and a certified copy of the order ad- 
mitting it to probate in Colorado, does 
not prevent, prior to admission to pro- 
bate, a contest raising question of il- 
legality of foreign will. ’35 C.S.A. 
Supp. « 76, § 62(a-c).—Foster v. 
Kragh, 113 P.2d 666, 107 Colo. 389. 

Where there was a contest of ‘a for- 
eign will affecting real property in 
state, section of constitution conferring 
jurisdiction on county courts over all 
matters of probate should not be con- 
strued as to deprive county court of 
authority over such probate matter, ex- 
cept by express legislative enactment, 
and not by implication. ’35 C.S.A. e. 
176, § 638; Const. art. 6, § 23.—Foster 
v. Kragh, 113 P.2d 666, 107 Colo. 389. 

In Colorado, probate procedure con- 
eerning a foreign will, devising real 
estate located in state, permits transfer 
thereof in accordance with terms of 
such will, subject to statutory right 
of creditors, and such a will, as ap- 
plied to real property in state, is 
taken as valid unless’ a contest is in- 
stituted under statute, on or before 
the day set for the probate hearin 
and is successfully maintained. 735 & 
S.A. ¢. 176, § 63; 735 C.S.A.Supp.¢. 176, 
§ 62(ec).—Foster v. Kragh, 113 P.2d 
666, 107 Colo. 389. 

The right to contest validity of a 
probate granted in method pointed out 
by statute may be exercised by any 
person whose interests are affected by 
will so established, whether such will 
is domestic or foreign.—Foster y. 
Kragh, 113 P.2d 666, 107 Colo. 389. 

The administrator of estate of de- 
ceased’s widow had legal capacity to 
contest foreign will offered for ancil- 
lary probate, where it appeared that 
interest of estate of widow would be 
affected by establishment of foreign 
will. ’35 C.S.A. @, 176, §§ 64, 116, 136, 


i ee. ile ete WA ey eat 
—Foster v. Kragh, 113 P.2d i 
Colo. 389. Shes i he «tesa 

Tex.Civ.App. One 
land in opposition to will, who filed 
suit to set aside orders apron URE 
the will more than two years after en- 
try of such orders and after other in- 
terested parties had perfected certio- 
rari proceedings to review probate, 
could not prosecute any of the matters 
set up in the certiorari proceedings. 
Rey.St.1925, arts. 932, 939.—Ripley v. 
Dearing, 153 S.W.2d 243. F 

66 


§ 666 

N.Y.Sur. A will executed without the 
state in the mode prescribed by the 
law, either of the place where executed 
or of the testator’s domicile, is legally 
executed, provided the will is in writ- 
ing and subscribed by the testator, and 
the will so executed may be admitted 
to probate. Decedent Estate Law, §§ 
22-a, 23.—In re Wizelhole’s Estate, 26 
N.Y.S.2d 586, 176 Mise. 100. 

A holographie will entirely written 
by testatrix and dated and signed by 
her in Poland where testatrix was dom- 
iciled was executed according to Civil 
Code of Poland and was entitled to 
probate in New York. Decedent Es- 


tate Law, §§ 22-a, 23—In re Wizel- 
hole’s Estate, 26 N.Y.S.2d 586, 176 
Mise. 100, 

' § 667 
La. In suit by son to set aside 


mother’s will in so far as it excluded 
him fr6m participating in her estate, 
and to require other heirs to collate 
alleged advances received by them 
from their mother, evidence that ad- 
vances received by son from mother 
exceeded amount which he would re- 
ceive if participation were allowed pre- 
cluded granting of relief.—Succession 
of Henderson, 197 So. 267, 195 La. 665. 

La. The right of one of forced heirs 
to avoid partition made by ascendants 
when advantage secured by one of co- 
heirs exceeds disposable portion is not 
an absolute right to annul the parti- 
tion, since it is subject to right of de- 
fendants to put an end to the suit by 
contributing an amount sufficient to 
make up the plaintiff’s legitime. Rev. 
Civ.Code, arts. 1724-1733, 1730.—Suc- 
Reged of Meyer, 3 So.2d 273, 198 La. 


668 
Ohio App. A _ proceeding to contest 
a will is a ‘‘civil action’? and is subject 
to ordinary rules applicable to civil 
actions requiring that finality of ad- 
judication of appellants’ rights must 
appear in an order from which appeal 
is taken to Court of Appeals. Gen. 
Code, §§ 12079, 12223-2.—Hymel vy. 

Bing, 31 N.B.2d 112, 


_ Ohio App. The probate of a will is 
final and an action to contest is an 
independent proceeding. Gen.Code, § 


12083.—Lyon y. Lyon, 34 N.EH.2d 281. 


§ 670 
Pa.Orph. Contestants are not re- 
quired to elect on which of several al- 
leged grounds they will stand, but have 
the right, if they can, to prove a will 
invalid on any and all grounds.—In re 
Porter’s Estate, 4 Fay.L.J. 37. 


§ 671 

La. The statute authorizing rescis- 
sion of partition made by ascendant 
when advantage secured by one of co- 
heirs exceeds disposable portion, was 
not applicable to action by one of 
forced heirs, who received more than 
his legitime in value of property that 
was bequeathed to him as a legacy un- 
der a particular title, to reduce al- 
legedly excessive donation made to an- 
other heir, who also received more 
than his legitime in value of property 
bequeathed as a legacy under a par- 
ticular title, so that there would be 
sufficient property to discharge legacy 
under a universal title granted to 
plaintiff as an extra portion. Rev.Civ. 
Code, arts. 1634,.1730,—Succession of 
Meyer, 3 So.2d 278, 198 La. 58. 

Md. Religious corporations who 
were beneficiaries of earlier will but 
excluded from later will, pending time- 
ly legislative action, had such an “in- 
terest’? in the estate of testatrix as to 
entitle them to caveat the later will, as 
agtinst contention that religious cor- 


party, clai min fa 


5 4 


FS 


Heirs at law and next of kin were 
not precluded from contesting later 
will on ground that as legatees there- 
under they “recognized” prior will as 
valid, since if later will was out of the 
way when prior will was offered for 
probate, they could contest prior will. 
—Associated Professors of Loyola Col- 
lege in City of Baltimore v. Stuart, 16 

A.2d 895. 

N.Y.Sur. First cousin of testatrix 
and one of testatrix’ next of kin was 
entitled to contest testatrix’ will—In re 
Simpson’s Hstate, 24 N.Y.S.2d 954, 175 
Mise. 718. 

If it could be shown that the share 
of each one of testatrix’ next of kin, 
including the share of contestant, was 
less by intestacy than the share given 
to the conrestant by the will, contestant 
would be without any lawful right to 


contest. Decedent Estate Law, § 83.— 
In re Simpson’s Estate, 24 N.Y.8.2d 
954, 175. Mise. 718, 

Pa. Where husband of _ testatrix 


would receive the same interest whether 
he participated in one will or an- 
other, husband could not question de- 
cision admitting to probate certain in- 
struments, since he was not a “person 
interested” in setting aside probate or 
a “party entitled to appeal” within 
statute, notwithstanding  husband’s 
right to letters of administration ec. t. 
a., since such right was not absolute 
but contingent and was not such an in- 
terest in the estate as entitled him to 
contest the will, 20 P.S. §§ 343, 1886, 
1961, 2005.—In re Knecht’s Hstate, 19 
Al2d > 111, 


8 673 
. Cal. A creditor who is legally en- 
titled to set aside a fraudulent convey- 
ance may exercise the debtor’s right 
to contest a will even though the debt- 
or himself does not wish to do so.— 
In re Kalt’s Estate, 108 P.2d 401, 16 
Cal.2d 807, prior Son 102 P.2da 399. 

(0) 


‘“Cal.App. After will has been admit- 
ted to probate and executor has tak- 
en up administration, executor has 
right and duty to protect interests of 
beneficiaries, and hence right to oppose 
eontest until final decision, and before 
probate executor has right if not duty 
to establish will and oppose contest. 
Probate Code, § 370.—In re Webster’s 
Estate, 111 P.2d 355, denying rehear- 
ing 110 P.2d 81. es 


Ala. That testator devised only an 
undivided half interest in land to wife, 
under belief that he owned only an 
undivided half interest because | title 
was in himself and his wife jointly, 
was not ground for reformation of the 
will to make it leave entire interest 
to wife.—Baker vy. Hendricks, 200 So. 
615, 240 Ala. 630. 

Kan. Courts have no authority to 
reform wills —Alexander v. Goellert, 109 
P.2d 146, 153 Kan. 202. : 

Miss. Equity cannot reform a will. 
—Barner v. Lehr, 199 So. 273. 


§ 685 
C.C.A.Fla. Originally a ‘‘will’’ de- 
vising land was only a muniment of 
title like a deed whose execution had 
to be proved and could be tried before 
any court capable of trying land ti- 
tles, but now in most all the states 


- the validity of a will as such is tried 


exclusively in a court of probate whose 
judgment thereon is “in rem”, binding 
the world and such is the case in Flor- 


ida. Comp.Gen.Laws Supp.Fla. §§ 5541 
OQ, 5541(62); Const.Fla. art. 5, § 17. 
—Strickland v. Peters, 120 F.2d 53. 


Cal. The probate court in which will 
was probated could not take cognizance 


tial to be adjudicated in connection 
with probate of a will, Acts 1933, e¢. 
16103, § 38.—In re Niernsee’s Hstate, 2 
So.2d .737. 

Minn. A probate court acquires ju- 
risdiction of a decedent’s estate by the 
filing of petition for probate of will, 
but court is bound to proceed in man- 
ner prescribed by statute. Mason’s 
Minn.St.Supp.1940, §§ 8992-53, 8992-71 
ee ere? re Stenzel’s Estate, 299 


Wei oe 

N.Y.Sur. The general jurisdiction of 
the Surrogate’s Court over the rem 
of a will does not imply that it has 
jurisdiction in personam over indi- 
viduals interested in sustaining or le- 
feating its probate, other than the 
petitioner.—In re Smith’s Will, 24 N.Y. 
8.2d 704, 175 Mise. 688, adhering to 24 
N.Y.8.2d 233, 175 Misc. 545; 
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Cal. Generally, a will should be sub- 
mitted in first instance to forum at 
domicile of testator.—In re Bstrem’s 
Estate, 107 P.2d 36, prior opinion 101 
P.207:510, : 

A. probate court may acquire ju- 
risdiction over estate of a deceased 
either if domicile of deceased was 
within the state, or if there are pres- 
ent assets of deceased within the state. 
Probate Code, § 301(3).—In re Estrem’s 
Estate, 107 P.2d 36, prior opinion 101 
P.2d—-510. 

Md. An orphans’ court of one coun- 
ty ‘has no authority to probate the 
will of a testator who had his domicile 
in another county. Code Pub.Gen.Laws 
1939, art. 93, §§ 
Abbott, 15 A.2d 

N.Y.Sur. Where decedent’ was resi- 
dent of Kings County and the rem of 
the will was presented to Surrogate’s 
Court for Kings county for judicial 
evaluation, Surrogate’s Court had juris- 
diction of subject matter of the proceed- 
ing, and could make determination re- 
specting statutory validity of will which 
would effectively determine as to all 
persons made parties to the proceeding, 
the question of whether it complied 
with statutory description of an in- 
strument effective for dispositive pur- 
poses.—In re Smith’s Will, 24 N.Y.S.2d 
704, 175 Misc. 688, adhering to 24 N.Y. 
$.2d 238, 175 Misc. 545, 

Wis. Generally, in absence of statu- 
tory provision to the contrary, proper 
jurisdiction for probate of a will, in 
chief, is at. place of testator’s domicile, 
and probate elsewhere should be ancil- 


lary. St.1933, § 310.08; St.1935, §§ 
253.03, 310.08.—In re Joyce’s Estate, 
298 N.W. 579. 
8 6838 
Cal. A probate court may acquire 


jurisdiction over estate of a deceased 
either if domicile of deceased was with- 
in the state, or if there are present 
assets of deceased within the state. 
Probate Code, § 801(8).—In re Es- 
trem’s Estate, 107 P.2d 36, prior opin- 
ion. 101° P.2d 510. . 

Colo. A probate court has no juris- 
diction over realty located in another 
stateFoster vy. Kragh, 113 P.2d 666, 
L077) Colo; - 3389: 

Wis. Under amended statute relating 
to probate of wills, county court of 
Eau Claire county had jurisdiction to 
admit to probate the will of nonresi- 
dent who at time of death was domi- 
ciled in Texas, but who owned real es- 
tate and personal property in Eau 
Claire county and had creditors resid- 
ing in that county, and court had ju- 
risdiction to administer the real and 
personal estate located in Hau Claire 
county until will was admitted to pro- 
bate in Texas, but after admission of 
the will to probate in Texas, the pro- 
ceedings in Wisconsin became ancillary 
and Wisconsin probate court had no 
further jurisdiction except to examine 


258.08; 310,08, 311/01——In ir 


2d 334, 377 Ill. 50 


15, 356.—Shenton v. 
906. ‘ 


e 
> 


Estate, 298 N.W. 579. Ke 


§ 689 ‘ 

Colo. A “will contest” is prir 
a probate matter, over which « 
courts have original jurisdictio 
constitution, and such courts 
quired to pass upon all ob. : 
will. Const. art. 6, § 23.—1 
Kragh, 118 P.2d 666, 107 Col ' 

Ill. Circuit courts have no or 
jurisdiction in matters of obat 
Smith-Hurd Stats. Const. art. 6, 
20.—Bley v. Luebeck, 35 N.E. 
377 Ill, 50. ae 

The original probate jurisdict 


tents - 
ec. 148, § 2; Smith-Hur 
art, 6, § 18.—Bley v. Luebeck, 35 


A proceeding to establish and pro 
a lost will is a “proceeding relatin; 
matters in probate” within ns 
tional provision giving original | 
diction in such a proceeding to 


court. Smith-Hurd Stats.Const t. 
§ 18.—Bley v. Luebeck, 35 N.E. 
377 Ill. 50. 


_ The .Legislature may impos 
tions on exercise of jurisd 
county courts in admission o 


probate. Smith-Hurd Stats.Cons 
6, § 18.—Bley v. Luebeck, 35~ 
So 4-2 Slee Or ; 2 


Tex.Civ.App. The county cow 
ting in probate, and the distri 
on certiorari to review deter 
of probate court, did not have j 
tion to determine alleged es 


son’s title to real estate-—Ripley 
Dearing, 153 S.W.2d 243. ae: 

W.Va. Under the constitutional p 
vision giving to county courts jur 
diction in all matters of probate, — 
county court has jurisdiction to 
mine whether a writing, tender 
probate, is testamentary in cha 
Const. art. 8, § 24.—Dawson v. Da 
16 S.E.2d 156. i 


§ 692 


Ala. The jurisdiction 


Pearson, 3 So.2d 5. yale 

Ala. Since the jurisdiction confer 
on circuit court as a court of la 
statute, providing for transfer 
by probate court of a will conte 
a statutory and limited jurisdi 
the circuit court as a court of la 
not have jurisdiction of will co 
transferred from probate court unk 
there was pending in probate cone 
valid contest at time of entry of order 
of transfer. Code 1940, Tit. 61, § 
Ex parte Pearson, 3 So0.2d 5. | eh 

Mo. The jurisdiction of the cireuit 
court to entertain will contest is de- 
rivative, it being in the nature of an 
appeal from the probate court.—Sta U4 
aa rel. Callahan vy. Hess, 153 S.W.2d — 
( * 4 i 


§ 697 fi 4 

Mo. The statute barring the probate — 
of a will after lapse of one year from 
date of first publication of notice of 
granting of letters testamentary was 
mandatory on probate judge, and 
judge in admitting to probate, more — 
than four years after administration 
of an estate was commenced, a prop- 
erly authenticated copy of a will of a 
deceased resident of Germany together 
with its proof in Germany, acted with- 
out authority and in excess of his ju- 
risdiction. Treaty between the Unit- 
ed States and Germany, arts. 1, 4, 24, 
44 Stats. 2133, 2135, 2153; Rev.St.Mo. 


i § 698 
Ata. Under ‘Statute uReeisiee ‘the 
setting aside or amendment of probate 
- court orders and. decrees within 30 
days after the rendition thereof, pro- 
bate court had no jurisdiction to re- 
ceive and file an alleged contest not 
filed until nearly six months after en- 
try of final decree admitting will to 
robate. Code 1940, Tit. 18, § 295.— 
Hx parte Pearson, 3 So.2d 5. 
The jurisdiction of the cireuit court 
is a court of equity to try a will con- 
est is a statutory and “limited juris- 
tion” and can be invoked only by 
compliance with statute providing for 
he filing of a bill in equity by desig- 
sd persons within six months after 
ission of will to probate. Code 
2d 8 61, § 64.—Ex parte Pearson, 


and conferred upon circuit court 
urisdiction either as a court of law 
equity to entertain the contest, but 

it court had authority only to 


§ 295; 


J App. - Beneficiaries under prior 
ll could not preyail in their action to 
probate of subsequent will on 
d that beneficiaries under subse- 
uent will» had not, within statutory 
e-year period, filed objections to pro- 
of prior will, or action to contest 
will, where action to resist probate 
subsequent will was brought within 
‘year period, and presented squarely 
e de nestion. of which will was entitled 
probate. Burns’ Ann.St. § 7-504.— 
aurOW ‘vv. Deveney, 33 N.E.2d 3871. 
Poe po clv-App. Under statute, the va- 
oe of a will previously admitted to 
P obate could be determined in a suit 
Ab tuted im the county court for that 
rpose within four years after tes- 
ator’s death. Vernon’s Ann.Ciy.St. art. 
34 —White v. White, 149 S.W.2d 
, error refused. ; 


i § 700 
i App. Div. Record held not to 
‘show that son of decedent was guilty 
eH ‘laches” in attacking the validity of 
a 

qa 


bequest of more than one-half of the 
edent’s property to a charitable in- 
tution. Decedent Estate Law. § 17.— 
mre Wiley’s Trust, 29 N.Y.S.2d ‘21, 
262 App.Div. 809. 
PDI Bae § 701 

“oNy.sur. In probate proceeding, the 
oponent acts substantially in a repre- 
entative capacity on behalf of all 
aaron status as distributees would be 

established only if validity of the will 
were. detérmined.—In re Smith’s Will, 
veo N.Y.S.2d 704, 175 Mise. 688, adher- 
 .ing to 24 N.Y.S.2d 233, 175 Mise. 545. 


; : § 702 
: N.Y.Sur. “The only “necessary par- 
_ ties” to a proceeding for probate of 
will were those whose rights would 
be impaired by a determination of the 
effectiveness of the will.—In re Smith’s 
Will, 24 N.Y.S.2d 704, 175 Misc. 688, 
adhering to 24 N.Y.S.24 233, 175 Mise. 


In proceeding for probate of will, 
; person whose claim to participation 
_ in estate would arise only by reason 
of a gift under the will is not a ‘tneces- 
_ sary party” although by reason of his 
identity of interest with proponent he 
would” be a “proper party” if he saw 
fit to join the proceeding and support 
the contentions of the proponent.—In re 
Smith’s Will, 24 N.Y.S.2d 704, 175 
- Mise. 688, adhering to 24 N.Y.S.2d 2338, 
175. “Mise. 545. <a 


8 
N.Y.Sur. In order for Surrogate’s 
Ny Court to acquire jurisdiction in per- 
a sonam over an individual interested in 
; sustaining or defeating probate of a 
will, other than petitioner, compliance 
must be had with provisions of Surro- 
* gate’s Court Act giving such court ju- 


S. tisdiction: of. parties he 
duly 


cited. _Surrogate’s 
41—In re Smith’s Will, ( 
704, 175 Mise. 688, adhering +s 24 Ne 
S.2d 233, 175 Mise. 545. 
The giving of notice of probate, or of 
objections filed thereto, to legatees is 
not a ‘‘citation to show cause’. nor 
an “order to show cause’ within pro- 
vision of’ Surrogate’s Court Act re- 
citing that process of the court should 
be by citation or order to show cause, 
and such other process as. Surrogate is 
authorized to issue, since such a notice 
does not call upon person, to whom it is 
given, to show cause or to take any 
affirmative action. Surrogate’s Court 
Act, §§ 52, 146, 148.—In-re Smith’s Will, 
24 N.Y.S.2d 704, 175 Mise. 688, adher-. 
ing to 24 N.Y.S.2d rian bes) Mise. 545. 
. A notice of probate or notice of ob- 
jections filed to probate, given to a 
legatee, is not a “mandate” within pro- 
vision o* Surrogate’s Court that process 
of the Surrogate’s Court should be by 
citation or order to show cause, 
such other process and ‘“‘mandate”’ as 
surrogate is or shall be authorized by 
law to issue, since the quoted word is 
universally accorded the connotation of 
a command to do or refrain from doing 
some specified act. Surrogate’s Court 
Act, §§ 52, 146, 148.—In re Smith’s Will, 
24 N.Y.S.24 704, 175 Mise. 688, adher- 
ing to 24 N.Y.S.2d 233, 175 Mise. 545. 

A notice of probate or notice of ob- 
jections filed to. probate, given to a 
legatee, does not constitute “process” 
within the Surrogate’s Court Act pro- 
vision that process of the court should 
be by citation to show cause, order to 
show cause, and such other “process” 
and mandate as Surrogate is authorized 
by law to issue. Surrogate’s Court Act, 
§§ 52, 146, 148.—In re Smith’s Will, 24 
N.Y.S.24 704, 175 Mise. 688, adhering 
to 24 N.Y.S.3a 233, 175 Mise, 545. 

The purpose of giving of notice of 
probate or of the filing of objections 
thereto. as required by Surrogate’s 
Court Act is to give persons notified the 
opportunity if they so elect to inter- 
vene and make themselves parties to the 
proceeding, but if they fail to do so 
the court cannot be deemed to have ac- 
quired jurisdiction over them and they 
do not become ‘“‘parties” to the record. 
Surrogate’s Court Act, §§ 52, 146, 148.— 
In re Smith’s Will, 24 N.Y.S.24 704, 
175 Mise. 688, adhering to 24 N.Y.8.2d 
233, 175 Mise. 545. 


§ 719 

Minn, A will can be admitted. to 
probate only in proceeding for that 
purpose and by giving notice required 
by statute under which the same are 
taken. Mason’s. Minn.St.Supp.1940, §§ 
8992-50, 8992-71.—In re Stenzel’s Hs- 
tate, 299 N.W. 2. 

Ohio App. The statutory provision 
for notice of proceeding for probate of 
will to testator’s- next of kin residing 
in state is mandatory'and jurisdiction- 
al. Gen.Code, § 10504-17.—Young vy. 
eels 35 N.E.2d 997, 67 Ohio App. 


eke order admitting will to probate 
without notice of probate proceeding 
to testator’s next of kin residing in 
state or waiver of such notice is void 
and subject to ee attack by them. 
Gen.Code, § 10504-17.—Young y. Guel- 
la, 35 N.E,2d 997, poe Ohio App. 11. 


Minn. Notice of probate proceedings 
wherever required should be given in 
manner prescribed by statute. Mason’s 
Minn.St.Supp.1940, §§ 8992-51 to 8992- 
60, 8992-68 to 8992-73.—In re Stenzel’s 
Estate, 299 N.W. 2. 

§ 722 

Ala. Under statute requiring notice 
of application for probate of will to 
be served on widow or “next of kin’, 
the waiver of notice by an illegitimate 
son not properly legitimated is of no 
effect. Code .1923, § 10622.—Johnson 
v. Barnett, 199 So. Be, 240 Ala. 413. 

726 


Th. Proceedings for probate of will 


are “summary’’, and no pleadings are 
required.—Bley v. Luebeck, 35 N.W.2d 
834, 377 Ill. 50. 
§ 727 
N.¥.Sur. Under statute providing 


that before a will is admitted to pro- 


may not be 


.144._In re Speyer, s Estate, 27 N.Y.S.2 
603, 176 


and , 


“dent Hstate Law, §§ Be) 74, 233 


of. ; 
i soutien st on. the ‘“ansup>- 
ported. allegat jons of the petition that = — 
the propounded document: was signed 
by the putative testator and by two 
witnesses, but a testimonial demonstra- 
tion of the verity of those allegations - 
is required. Surrogate’s Court ‘Act, 


“Mise. 419. 
An unsupported assertion in the for- 
mal allegations of a petition to prove” 

a will that document was written by 
decedent in his own hand, was signed - 

by him, and was prepared ‘and. executed 

at Frankfort am Main in Germany was 
insufficient to satisfy the surrogate of | 
the genuineness of the will and the val- 

idity of its execution under German 

law, and no weight was added by cir- 
cumstance that no objections to Proey, 
bate were interposed, where statutory — 
distributees were served | by . publica- 

tion only, and none appeared. Dece- 
Surro- 
gate’s Court Act, § 144.—In re Spey-- | 
est Estate, 27. ys oa 603, ek Mise. Ghia 


§ 729 

Ga. Allegations in caveat that tes- 
tatrix’ husband and stepson fraudu- 
lently represented to testatrix that her 
next of kin cared nothing for her, that 
as a result of importunities testatrix 
was persuaded to destroy a will in 
which she made substantial gifts to her 
next of kin, that while testatrix was 
in feeble health, her husband persuaded 
her to execute a new will by importu- 
nities, pleas, tears, threats, and strong 
language, and that testatrix yielded for 
the sake of peace and quiet, that when 
scrivener inquired of testatrix as to her 
wishes concerning the will, she cried 
and whimpered and stated that what- 
ever the husband wanted in the will 
should be contained therein, and that 
will was prepared from information — 
given to attorney by husband, and that-— 
attorney did not see testatrix, were in- 
sufficient to invalidate will on ground or": 
“undue influence’, Code 1933,’ §. 113- 
208—Boland y. Aycock, 12 8.H.2d 319. 
191 Ga. 327. 

Md. A caveat proceeding, being in 
rem, could not have been affected by 
result of caveator’s effort to remove 
coexecutor of estate, and therefore aD Re) Te 
peals from orders dis issing petitions ; 
for removal of coexecutor would not 
stay such proceedings as could be con- 
sistently carried on. Code 1939, art. 5, 

68.—Robinson vy. Robinson, 16 “A.2d 
854, 178 Md. 623. i 

30) 


§ 

App-D.C. The dismissal of a caveat 
to a will, which involved real and per- 
sonal property, in so far as caveat was 
a caveat to a will of personal property, 
Was proper where will: was admitted to 
probate on July 5, 1938, and ‘caveat 
was not filed until June 30, 1939.) > D:C. 
Code 1929,.T..18, § 124; T., 29, § 59.— 
Hengesbach v. Hengesbach, 114 F.2d 


845. 
§ 732 

R.I. Where executrix named in will 
moved for bill of particulars asking 
remote heirs by whom will was con- 
tested to state in what respect they 
constituted heirs of testatrix, and bill 
of particulars was furnished setting 
forth a genealogical record, such heirs 
could not question the accuracy of the 
information thus, furnished and were 


bound thereby.—Deighan v.. Haneyays 
14 A.2d 811, 
§ 735 
Ga. In_ will contest on grotud of. 


fraud and undue influence of principal, 
beneficiary, allegations as to fraud and 
irregularity in principal beneficiary’s 
administration of estate of husband of 
testatrix would not amount to a charge 
that any fraud or undue influence was 
exerted upon testatrix in relation to 
her own last will and testament.—Mar- 
lin v. Hill, 15 S.B.2d 473 


In will contest, the mere ‘general 
averments of pleader as to fraud, * 
scheme, device and undue ‘influence 


were pnauticee nt oe present any issue 


SPR es 


to. TERE will, arising 
made to such person — ae beneficiary, 
could not inure to benefit of other per- 
sons objecting to probate, who did not 
assert defense of estoppel.—Ripley v. 
PCATINE, 153 S.W.2da 243. 
§ 737 
Ohio App. <A petition in court of 
common pleas to vacate and set aside 
probate court’s order, admitting will 
to probate without notice to testatrix’ 
next of kin residing in state and coun- 
ty, held to state good cause of action. 
“Gen.Code, §§ 10501-17, 10501- ee fies 
Ais 11215; Const. art. A, 3§§ 1 8.— 
Young v. Guella, 35 N.E.2d 997, 67 
Ohio ‘App. 11. 
§ 739 


Ill. In will contest, it is not suffi- 
cient to aver undue influence as a con- 
clusion, but facts must be stated war- 
ranting the conclusion and must go to 
extent of showing testatrix was there- 
by deprived of her free agency.—Ryan 
v. Deneen, 31 N.E.2d 582, 375 Dl. 452. 

In will contest, amended complaint 
which alleged that testatrix’ brother 
threatened testatrix by telling her that 
unless she made a will leaving every- 
thing to him, remainder over to their 
niece and nephew, and leaving’ nothing 
to contestants, that he would leave 
nothing to her, was a mere statement 
that a reciprocal act would be withheld 
if testatrix did not dispose of her 
property in manner suggested, and was 
insufficient to show ‘undue infiuence.” 
—Ryan vy. Deneen, 31 N.H.2d 582, 375 
Ill. 452. 

Mo.App. In will contest, general al- 
legations in contestants’ petition that 
testatrix was subject to insane delu- 
sions and hallucinations as to her rela- 
tives, friends, acquaintances, affairs 
and nature and extent of her property 
were insufficient to show the existence 
of “insane delusions” which would 
avoid will.—Higgins v. Smith, 150 S.W. 
2d 539, transferred 144 S.W.2d 149, 
346 Mo. 1044. 


§ 743 
In will contest, allegation that 


Ii. 
testatrix was under control of her 
niece and brother was mere “‘conclu- 


sion’ of contestants, and, where no oth- 
er fact was alleged as to charge of un- 
due influence, trial court properly sus- 
tained motion to strike allegation of 
undue -influence.—Ryan v. Deneen, 31 
N.H.2d 582, 375 Ill. 452. 

Ohio App. A demurrer fo petition to 
set aside order admitting will to pro- 
bate admits truth of facts well plead- 
ed therein for purposes of demurrer. 
—Young v. Guella, 35 N.B.2d 997, 67 
Ohio App. 11. 

§ 746 

Mo, In wili contest, proponents must 
prove due execution of will to court’s 
satisfaction, though petition does not 
allege improper execution thereof.— 
Palm v. Maguire, 146 S.W.2d 636. 

In will contest, it is jurisdictional re- 
quirement that “contestant allege and 
prove that he has direct pecuniary in- 
terest in probate of will, so that pro- 
ponents, going to trial on merits with- 
out filing demurrer to contestant’s peti- 
tion, are not precluded from making ob- 
jection that contestant has no such in- 
terest on appeal from judgment for 
eontestant.—Palm v. Maguire, 146 S.W. 
2d 636. 

Iu suit to set aside will, plaintiff, al- 
leging existence of prior valid will giv- 
ing him most of testator’s estate and 
proving due execution of such will and 
testator’s mental soundness at time 
thereof satisfied jurisdictional require- 
ment that will contestant allege and 
prove his direct pecuniary interest in 
probate of will—Palm vy, Maguire, 146 
S.W.2d 636. 

Mo.App. In will contest wheré con- 
testants claimed that testatrix was sub- 
ject to insane delusions when purported 
will was executed, contestants had bur- 
den of alleging and proving delusions 
and jury should have been so instruct- 
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Towa. In will contest ‘proceedings, 
fiduciary relationship between pro- 
ponent and decedent does not affect 
the burden of proof as it does in ac- 
tion to set aside gift imter vivos and 
burden of proof remains with con- 
testant.—In re Brooks’ Estate, 294 N. 
Wieectcios 

N.J.Orph. Interlineations appearing 
in two of paragraphs of will were pre- 
sumed to have been made after execu- 
tion of will and were therefore of no 
effect, in absence of any proof to rebut 
the presumption.—In re Gorrell’s Estate, 
19 A.2d 334, 19 N.J.Mise. 168. 


§ 748 

Cal.App. In determining whether a 
will has been executed in conformity 
with statutory requirements, a court 
will construe a will as valid in prefer- 
ence to holding it void.—In re Durle- 
wanger’s Estate, 107 P.2d 477. 

N.Y.Sur. 
ment signed by decedent but not wit- 
nessed was executed outside of the 
state of New York was required to be 

roved as a preliminary essential step 
in the validation of the document, and 
if it was satisfactorily shown that the 
document was executed in Germany at 
or about the time of its purported date, 
the question of its validity under New 
York Jaws became one of whether. it 
met the requirements for validity of 
the then existing laws of Germany. 
Decedent Estate Law, §§ 22-a, 23; 
Surrogate’s Court Act, § 144.In re 
seh: Estate, 27 N.Y.S.2d- 603, 176 

ise. r 

Ohio App. Where probate court has 
found and established the contents of a 
lost will, the order of probate is prima 
facie evidence of its due attestation, exe- 
cution, validity, and contents, and bur- 
den of proof will be on contestant to in- 
validate such will.—Chenoweth v. Cary, 
31 N.E.2d 716, appeal dismissed 23 N.E. 
2d 949, 136 Ohio St. 123. 

Pa. Presumption exists that when a 
testator executes a paper purporting to 
be a will and prepared at his direction, 
it is valid though not read to or by 
him at the time he executes it.—Wet- 
ze! v. Edwards, 16 A.2d 441, 340 Pa. 
£2 


§ 749 

Cal.App. In will contest upon proof 
of signatures of testator and of gsub- 
scribing witnesses, a rebuttable pre- 
sumption of due execution of will 
arose. Probate Code, 50.—In re 
Braue’s Hstate, 114 P.2d 386. 

Rebuttable presumption of due execu- 
tion of will arises on prot of signature 
of testator and of subscribing witness- 
es, regardless of whether the will con- 
tains an attestation clause. Probate 


Code, § 50.—In re Braue’s Hstate, 114 
P.2d 386. 
Or. The mere attestation of the exe- 


cution of a will affords only a _ pre- 
sumption that the attesting witnesses 
will support its validity, if -called as 
witnesses in a contest of such will, by 
testifying that at time of execution tes- 
tator was of sound and disposing mind, 
but when such attesting witnesses tes- 
tify to the contrary, such presumption 
is overcome. O.C.L.A. § 19-204.—In re 
Lambert’s Hstate, 114 P.2d 125. 
§ 757 


Cal.App. ‘To invoke presumption that 
a will last seen and known to have 
been in possession of testator, which 
cannot be found after his death, has 
been destroyed by him with intent of 
revoking it, the contestant must es- 
tablish that the will was seen and 
known to have been in the possession 
of the decedent before his death. Pro- 


bate Code, § 76.—In re Janes’ Dstate, 
107, Pe2zd. 99: 
Mo. One who asserts revocation of 


a will by a subsequent will must 
prove subsequent will, and, if such 
will cannot be found, must show same 
facts as if he were seeking its pro- 
bate as a lost or destroyed will, and 
that its contents were so inconsistent 
with former will as to revoke it, or 
that it contained an express clause of 


 revocation.— 


That a propounded docu-. 


S.W.2d 437. 
Nev. The fact that 3 hus 
ample time and opportunity afte 
vorce to revoke will previously 
ed in wife’s favor, but does no 
so, is persuasive against a p 
tion of altered intention of 
particularly where husband ne 
of the divorcee. Comp.Laws, § 9 
In re Arnold’s Bstate, 110 Pod 26 
N.J.Orph. The onus of proving a re} 
ocation of a will is on the 
serting it.—In re Gorrell’s Est 
2d 334, 19 N.J.Mise, 168. 
8 758 


Hl. A presumption cannot operate 
supply the absence of proof tha aw 
was cut after execution with inte 
acne it. Smith-Hurd Stats. ¢ 

9.—Boyd v. Gorrell, 33 N.H.2d 
iit AO DF 

Il.App. Where will remains it 
tator’s possession until his dea 
is then found among his pape 
erasures, alterations or cance 
upon it, or it is torn, the pres 
is that the act manifest upon 
was done by testator with intent: 
revoke the will. Smith-Hurd St: 
148, § 19-—In re Vlynn’s Estate, 
B.2d 970, 307 Ill.App. 582. 

Where testatrix’ will whic 
found in safety deposit box to | 
she alone had access with s 
scribbled through with a pone 
pencil notation on margin “C 

10-28-27”, testatrix had visited oer ; 
company on that day, and the f 
on margin was placed there bs 
of deposit company who knew | 
frequently consulted by testatrix 
who could not recollect cireum 
after ten years, probate of w 
properly denied on ground m 
of signature created presum 
strengthened by the notation on © 
gin, of ‘revocation of will” 


Hurd Stats, c. 148, 
Barats, 30 N.B.2d 970, - 
N.J.Orph. Cancellations apnea 2 
two of paragraphs of will wer 
sumed to have been made by te 
with intent to revoke, where will w 
her custody during her life an \ 
found with cancellations on it. tw ee 
death,—In re Gorrell’s Estate, 19 A 
334, 19 N.J.Mise. 168. 
The presumption that canteflation 
pecuniary legacies in will were 
with intent to revoke was rebuttec 
presence of new amounts inserted 
place of cancelled amounts in h 
testatrix apparently with same p a 
ink that made cancellations, and cance 
lations had no “revocative” effect, since 
they were apparently induced by. mis- 
take in believing that substit 
amounts would be effective—In re G 
rell’s Hstate, 19 A.2d 334, 19 Ne 
168. oe 
Cancellations of legacies as to eloth-_ 
ing in one paragraph of will were : 
feetive as a ‘‘revocation”’ of those leg 
cies in absence of any substitute pro- 
vision, since presumption of nev oCae ne 
stood unrebutted.—In re Gorrell’s Es 
tate, 19 A.2d 334, 19 N.J.Misc. 168. 


§ 759 
If a will last seen or es 


presumed that he destroyed it in h ‘, } 
lifetime with intent to revoke it, a 
revocation of one instrument revokes Sales iB 
pa Ug ea Probate Code, § 76.—In re _ 
Janes’ Hstate, 116 P.2d 438, prior 
opinion 107 P.2d 99, zi 
When a missing will was a duplicate : 
of one in decedent’s possession, all , 
facts bearing upon possibility of rev- 
ocation, including the intent to _ re- 
voke which was essential, must have 
been considered in determining wheth- 
er a presumption of revocation should i 
arise, not solely the circumstance that 
one of the duplicates could not be 


found. Probate Code, § 74(2).—In re 
Janes’ Estate, 116 P.2d 4388, prior 
opinion 107 P.2d 99. 

Where a copy or duplicate of a will 


had been found but the other copy was 
never found, and the decedent made 


bY 
— -§ 759 


o> statements not inconsistent with the 
D will only a few ‘hours before his 

death, and had the opportunity if he 
had desired to revoke the will to have 
q destroyed the instrument produced, 
: these circumstances showing that de- 
: 


sf" = 
Tet 


0 cecent did not intend to reyoke the will 
y prevented any presumption of revoca- 
Bh tion from arising. Probate Code, § 74 
be - (2).—In re Janes’ Estate, 116 P.2d 
. 438, prior opinion, 107 P.2d 99. 
Cal.App. Where lost or destroyed 
will is shown to have been in actual 
possession of testatrix, presumption of 
revocation may not be rebutted by pre- 
sumption of continued existence, but 
: presumption of revocation does not ap- 
ply, or is overcome and is rebutted, 
_ where it appears that will was _ de- 
posited by testatrix, with custodian, 
and that testatrix did not thereafter 
have it in her possession or have access 
to it.—In re Thompson’s Hstate, 112 
fared. 937, 
Vy * There was no presumption that lost 
or destroyed will had been revoked by 
testatrix where, on the day before her 


safe deposit box, and, although tes- 
tatrix had right of access to box, it was 
i physically impossible for her to have 
Agr. exercised such right.—In re Thompson’s 
+ Estate, 112 P.2d 937. 
+ N.J.Orph. Where. one of sheets of 
will, which was in testatrix’ custody 
during her lifetime, was missing, it was 
_ presumed that testatrix destroyed miss- 
ing sheet with intention to revoke it.— 
n ‘In re Gorrell’s Estate, 19 A.2d 334, 19 
'  N.J.Misc. 168. 
. The presumption that missing sheet 
of will was destroyed by testatrix with 


‘a new will would be executed; “strong 
proof” being a standard of proof be- 
tween standard of preponderance of 
proof in civil cases and standard of 
proof beyond a reasonable doubt.—In 
re Gorrell’s Estate, 19 A.2d 334, 19 NJ. 
Py. Mise. 168. 
ag Where will sought to be propounded 
a consisted of three sheets containing 
_ paragraphs one to nine, and three more 
sheets containing paragraphs four to 
seven with alterations thereby indicat- 
ing that testatrix may have planned to 
| draw new instrument and including tes- 
_ timonium and attestation clauses, pre- 
‘sumption that sheet containing first 
three paragraphs of will as executed 
had been destroyed with intention to re- 
_.. voke it was not overcome by possibility 
that first sheet had been destroyed as 
-—-part of plan to make a new will —In re 
 Gorrell’s Hstate, 19 A.2d 334, 19 NJ. 
Bn aeisc. 6108. 


+ Where presumption that missing 

sheet containing first three paragraphs 
of will had been destroyed with intent 
_. to revoke it had not been overcome, 
presence of c#ucellations and interlinea- 
tions in two of remaining paragraphs 
of will were insufficient to establish 
“revocation” of remainder of will, in 
absence of any evidence of testatrix’ in- 
tention in making of alterations.—In re 
Gorrell’s Hstate, 19 A.2d 334, 19 N.J. 
Mise. 168. 


Ohio App. When a will, once known 
to exist and to have been in testator’s 
custody, cannot be found after his de- 
cease, legal presumption is that it was 
destroyed by testator with intention of 
revoking it—Chenoweth v. Cary, 31 N. 
A H.2d 716, appeal dismissed 23 N.B.2d 
949, 136 Ohio St. 123. 

The presumption of revocation of will, 

arising from inability to find the will 
_ after testator’s death, may be overcome 

by circumstances or other proof, show- 
ing that testator had no opportunity to 
revoke and that will was destroyed aft- 

er his death.—Chenoweth y. Cary, 31 N. 


: B.2d 716, appeal dismissed 23 N.H.2d 
949, 136 Ohio St. 123. 
§ 760 

Wl. Court rule placing burden of 


proof in first instance on contestant in 
proceeding to contest validity of will 
is a rule of procedure, and does not 
change or affect substantive law of 
wills. Smith-Hurd Stats. c, 110, § 259.,- 


death, testatrix stated that will was in~ 


25.—Peters v. Peters, 33 N.H.2d 425, 
876 THY 23K. ( : 

i. A will which was duly probated 
constituted “prima facie proof” of its 
validity and of the testamentary capaci- 
ty of the testatrix, and it became in- 
cumbent upon contestant to make proof 
sufficient to overcome the prima facie 
validity of the will. Supreme Court 
Rules, rule 25;, Ill.Rev.St.1939, c. 110, 
§ 259.25.—Lewis v. Deamude, 33 N.E.2d 
440, 376 Ill. 219. 

W.Va. The burden of establishing 
that will of husband and will of wife 
were, in effect, a joint will, executed 
in pursuance of a contract, rested on 
contestants contesting the probate of 
the husband’s will, and the burden 
could only be sustained by evidence 
and circumstances outside of the wills, 
which, taken with the wills, would 
be sufficient to establish contractual 
relationship._In re Werkman’s Will, 
13 S.E.2d 73. 


§ 763 

WW. The right of contestant of will 
to offer evidence of fraud, forgery, com- 
pulsion or other improper conduct is 
limited to proof of some trick or de- 
vice by which person may be induced 
to sign a paper under impression that 
it is something else, or to alteration of 
will after it was signed, or substitution 
of another paper for part of will after 


it was signed, and matters of like 
character, Smith-Hurd Stats. ¢« 3, § 
223; c. 148, § 2—Bley v. Luebeck, 35 


N.B.2d 334, 377 Ill. 50. 

R.I. Where genealogical chart was an 
exact reproduction in graphic form of 
genealogy set out in bill of particulars 
furnished by contestants in response to 
motion by proponent, chart was sup- 
ported by sufficient proof as to its ac- 
curacy to make it admissible-—Deighan 
v. Hanaway, 14 A.2d 811. 

Proponent was not bound to accept 
contestant’s statement that she and 
other contestants were cousins of tes- 
tatrix, without further inquiring into 
the degree of that relationship, and 
was entitled to use in graphic form 
the information which contestants 
themselves gave in bill of particulars. 
—Deighan v. Hanaway, 14 A.2d 811. 

Tex.Civ.App. In will contest, testi- 
mony of proponent’s former attorney, 
who had drawn alleged will, that at- 
torney had advised proponent that fail- 
ure to enter date upon will did not 
affect its validity, was admissible where 
proponent claimed that he had signed 
a contract of settlement with con- 
testants because of contestants’ alleged 
fraudulent representations that failure 
to insert date on which will was exe- 
cuted rendered will invalid.—Bethel v. 
Yearwood, 142 §.W.2d 927, error dis- 
missed, judgment correct. 

In will contest, testimony of pro- 
ponent’s former attorney, who had 
drawn alleged will, as to attorney’s ad- 
vice to proponent concerning an effort 
to have will probated and stating that 
in attorney’s opinion will was unfair, 
was inadmissible, and admission of 
such testimony was prejudicial against 
proponent, especially where testimony 
did not refer to any controverted issue. 
—Bethel v. Yearwood, 142 S.W.2d 927. 
Error dismissed, judgment correct, 
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Cal. Where a holographic will was 
found with a slip of paper clipped to 
it saying ‘This is a copy of my last 
will, the original is in my safe deposit 
box”, the slip of paper was admissi- 
ble in evidence not as part of the will 
but upon issue of testamentary intent. 
—In re Janes’ Estate, 116 P.2d 438, 
prior opinion 107 P.2d 99. 

Idaho. In proceeding to probate a 
lost will, carbon copy of the will prov- 
en by the one witness did not consti- 
tute original evidence or a duplicate 
original of the will where copy was 
never executed by being signed and 
witnessed. Code 19382, §§ 15-213, 15- 
231.—Hull v. Cartin, 105 P.2d 196. 

That proof by a witness that a copy 
of a will is a carbon or duplicate copy 
of a lost will is the best evidence of 
contents of will does not make such 
copy “best evidence’ or eyen admis- 
sible on examination of any other wit- 


¢ 


+t <Ues i PR Ae Jy \ J 
ness as to the provisions of the. a 
unless witness personally knows it Abin 
a carbon or duplicate copy of the al- 
leged. lost will—Hull v, Cartin, 105 
P.2d 196. at 

Mich. In proceeding to establish as 
a will an instrument in form of war- 
ranty deed conveying home, where con-_— 
test was not based upon inconsequen- 
tial items mentioned in prior will and 
not included in later will, exclusion of 
prior will from evidence was not error. 
Comp.Laws 1929,: § .13486:—In™ re 
Wawrzyniak’s Estate, 298 N.W. 118, 
297 Mich. 520. 


f § '766 } 

Idaho. It is neither a compliance 
with the statute requiring that proof 
of a lost will be made by two credible 
witnesses nor with general rules of 
evidence, for a subscribing witness to 
a will who never read or heard read 
the will, to read a copy identified by 
a third party who wrote it and, then 
testify to the contents of such copy 
as the contents of the will since such 
proof fails to establish the actual con- 
tents of the will subscribed. Code 
, § 15-231.—Hull v. Cartin, 105 P. 
2d 196. 

The statute requiring that a lost or 
destroyed will be proved by at least 
two credible witnesses is not in con- 
flict with constitutional article prohib- 
iting Legislature from depriving the 
judicial department of any of its power 
or jurisdiction. Code 1932, § 15-231: 
Const. art. 2, and art. 5, § 13.—Hull 
v.,Cartin, 105 P.2d 196. 


N.Y.Sur. Where will executed in 
London, England. by testatrix whose 
death oceurred while she was a New 
York resident, was subscribed by wit- 
nesses who were English solicitors of 
professional standing and experience, 
and will which, in so far as valid ex- 
ecution was concerned, was fair om its 
face, contained attestation clause which 
was valid under law of England, and 
handwriting of signatures of subscrib- 
ing witnesses was proved, and authen- 
ticity of signature of testatrix was es- 
tablished, testimony of subscribing wit- 
messes could have been dispensed with 
under provisions of Surrogate’s Court 
Av:t and the will admitted to probate. 
Deacedent Estate Law, §§ 22-a, 23; Sur- 
rogate’s Court Act, § 142.—In re Web- 
cue Hstate, 24 N.¥.S.2d 198, 175 Mise 

95. 

Where testimony of subscribing wit- 
nesses to will which was executed in 
England, could have been dispensed 
with and will admitted to probate and 
there were no objections filed to pro- 
bate, but demand was made for issu- 
ance of commission to take testimony 
of the subscribing witnesses, and if 
commission should issue, delay would 
result because of difficulty in ascer- 
taining whereabouts of witnesses and 
serious disruption of orderly process of 
taking commission caused by war, ap- 
plication to take testimony of sub- 
scribing witnesses by commission 
whicu was plainly made for purpose 
of delay, was denied and the will was 
admitted te probate. Decedent Estate 
Law, §§ 22-a, 23; Surrogate’s Court 
Act. § 142—In re Weber’s Estate, 24 
N.Y.S.2d 198, 175 Misc. 595. 

Or. The affidavit of attesting wit- 
ness to execution of purported will 
could be considered in will contest only 
upon question of the credibility of wit- 
ness’ testimony and not as substantive 
proof of the contents of the affidavit, 
and affidavit did not strengthen propo- 
nents’ affirmative showing upon ques- 
tion of the testamentary capacity of 
testator. O.CiL.Al "§ “19-204.—In re 
Lambert’s Hstate, 114 P.2d 125. 

Pa.Orph. The fact that subscribing 
witnesses differ as to some of the de- 
tails concerning the execution of a will 
does not discredit them.—In re Por- 
ter’s Hstate, 4 Fay.L.J. 37. 
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N.Y.Sur. A cross mark signature to 
a will may be proved by a person who 
actually witnessed its making.—In re 
oe Will, 25 N.Y.S.2d 854, 175 Mise. 


§ 772 


Pa. In case inyolving validity of 


ce 


as not 


Ww 
16 A.2d 


‘—Wetzel v 
340 Pa. 121. \ 
3 S774 
_N.Y.Sur. Post-testamentary declara- 
tions of testator which are merely nar- 
rative of a past event are not admis- 
sible in evidence to rebut presumption 
of revocation arising from nonproduc- 


’ tion of will, or of all of the originals 


- 


thereof.—_In re Flynn’s Estate, 21’ N. 
Y.S8.2d_ 496, 174 Misc. 565. 
Post-testamentary declarations of 


testator are not admissible to prove 
either revocation or nonreyoecation of 
will, unless such declarations are part 
of the res gestae or act done—In re 


_Flynn’s Estate, 21 N.Y.S.2d 496, 174 
Mise. 565. 
8 775 
Or. In determining whether testa- 


tor, who asked physician to prepare 
will, knew that physician and his wife 
had witnessed will in another room, 
court could consider fact that two or 
three days later, while referring to at- 
testation of will, testator said “I know 
that Doe did” after being assured that 
physician’s wife had signed and that, 
in compliance with testator’s request, 
the will had been deposited in a safe 
repository. O.C.L.A. § 18-201.—In re 
Demaris’ Estate, 110 P.2d 571. 
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Idaho. Statements and _ declarations 
of the testator made after the due 
execution of a will may be admitted to 
show that the will was lost or un- 
avoidably destroyed or stolen against 
the wish of the testator during his 
lifetime.—Hull y. Cartin, 105 P.2d 196. 


§ 779 
Cal.App. In proceeding for probate 
of lost or destroyed will, testatrix’ dec- 


-jarations were admissible on the issue 


eo 


of revocation.—In re Thompson’s Estate, 
{1th Seem lah 

Idaho. The declarations of a testa- 
tor may be admitted to overcome or 
rebut the legal presumption that a will 
has been destroyed animo revocandi. 
—Hull v. Cartin, 105 P.2d 196. 

Statements and declarations of the 
testator made after the due execution 
of a will may be admitted to show 
that the will was lost or unavoidably 
destroyed or stolen against the wish 
of the testator during his lifetime.— 
Hull v. Cartin, 105 P.2d 196. 

Ohio App. Testator’s declarations, 
after making will, that he had destroy- 
ed or intended to destroy the will, are 
admissible to strengthen presumption, 
arising from failure to find the will aft- 
er testator’s death, that will was de- 
stroyed by testator with intention of re- 
voking it—Chenoweth v. Cary, 31 N.H. 
2d 716, appeal dismissed 23 N.E.2d 949, 
136 Ohio St. 1238. 

Parol evidence of testator’s declara- 
tions may be used to strengthen and 
fortify, as well as to weaken, presump- 
tion that he had destroyed will, aris- 
ing from inability to find will after 
testator’s death.—Chenoweth v. Cary, 
31 N.E.2d 716, appeal dismissed 23 N. 
H.2d 949, 136 Ohio St. 123. 

A declaration by testator that he has 
destroyed will is admissible, not as evi- 
dence of the fact of destruction, but as 
evidence of intention—Chenoweth v, 
Cary, 31 N.H.2d 716, appeal dismissed 
23 N.H.2d 949, 136 Ohio St. 123. 

Declarations of testator concerning in- 
tention to destroy will, to weaken or 
strengthen presumption of revocation 
from inability to find will after testa- 
tor’s death, are admissible, not as part 
of the “res gest#’’, but irrespective of 
whether they accompany an act or not, 
and the circumstances go only to their 
weight or credit.—Chenoweth v. Cary, 
31 N.E.2d 716, appeal dismissed 23 N.E. 


2a 949, 136 Ohio'St. 123. 
See In re Moore [1941] 2 Dom.L.R. 
112: 
, § 785 
Cal.App. Ordinarily, witness who 


does not personally read, but merely 
listens to reading of, will, is incompe- 
tent to prove its contents, but this rule 
is inapplicable where witness saw will, 


paragraph, even though will, was not ac- 


knowl- 
isions,. 


ort 
testify ersor 
ry 

g paragraph by 


ige as to its test 
nd followed its readi 


In re 


tually placed in witness’ hand 
Thompson’s ey 112 P.2d 937. 


Ky. In proceeding for probate of 
will, all proof of contents of supposed 
later will was incompetent unless non- 
production of supposed later will was 
satisfactorily accounted for.—Martin v. 
Combs, 145 S.W.2d 108, 284 Ky. 530. 

Hi 


7) 

Mich. In contest of will allegedly 
executed in 1938, evidence of value of 
deceased’s wearing apparel and jewelry 
in 1932 was inadmissible.—In_ re 
Pa Estate, 299 N.W. 118, 298 Mich. 


§ 793 
Ala. Whether husband of beneficiary 
had made inquiries regarding existence 
of will before production of will wit- 
nessed by himself was proper subject 
for examination as bearing on forgery. 
Code 1923, §§ 7658, 7726.—Sawyer v. 


Stanley,.1 So.2d 21. 
§ 794 
Cal.App. Findings in probate pro- 


ceedings cannot be based on surmise 
and conjecture.—In re Janes’ Bstate, 
107, P.2d :99. 5 

.Cal.App. To establish a document as 
last will of a deceased person, in addi- 
tion to other requirements, there must 
be substantial evidence that decedent 
intended the very document to be his 
last will and to make disposition by it 
of his property, in favor of the party 
claiming thereunder.—In re Kenyon’s 
Estate, 109 P.2d 38. = 

Ky. Evidence that testatrix’ child- 
hood home was in Barren county, Ky... 
that Kentucky was the home of testa- 
trix’ husband, but that he was em- 
ployed in Detroit when he died, that on 
his death testatrix disposed of most of 
her things in Detroit and moved back 
to Kentucky, living with her sister and 
bearing a part of the household ex- 
penses, 
friends in Detroit for periods not ex- 
ceeding four or five weeks, established 
that her ‘domicile’ was im Barren 
county, and hence order admitting her 
will to probate in such county could 
not be collaterally attacked. Ky.St, §§ 
4849, 4850.—Ellison v. Smoot’s Adm’z, 
151 S:W.2d 1017; 286 Ky. 768. 

Md. Hvidence established that tes- 
tator had not abandoned his domicile 
of origin in Anne Arundel county and 
acquired a domicile of choice in Bal- 
timore City, where he resided while 
serving as member of State Veterans’ 
Commission, and hence order of the 
orphans’ court of Baltimore City re- 
voking probate of the will and letters 
testamentary on ground of laek of ju- 
risdiction was proper. Code Pub.Gen. 
Laws 19389, art. 93, §§ 15, 353, 356.— 
Shenton vy. Abbott, 15 A.2d 906. 

N.Y.Sur. Where deceased left state 
of New York in 1921 and moved to 
California where she continmed to re- 
side tintil time of her death in 1937, 
evidence established a change of domi- 
cile from New York to California in. or 
about year 1921, and that deceased’s 
domicile continued in €alifornia until 
date of her death, 
will could be probated as that of a 
nonresident’s even thowgh decedent in 
her will described herself as. a resident 
of New York and had voted several. 
times in New York by absentee ballot, 
and had reserved two rooms. for her 
use in her niece’s home.—In. re Cor- 
nish’s Hstate, 22 N.Y.S.2d 451.. 

N.Y.Sur. Where it appeared that tes- 
tatrix signed her will by a cross mark, 
that will was prepared by a lawyer and 
witnessed by him and another member 
of the bar, that witnesses to the will 
were dead, that the certificate of re- 
cital of concurrence of execution which 
was attested by witnesses. was complete 
and indicated full eompliance with all 
statutory requirements, that will was 
delivered by testatrix to her legal ad- 
viser for safekeeping and, upon its re- 
turn to her, earefully preserved up to. 
the time of her death, and that testa- 
trix was competent, will was. admitted 


baa 

to prob i 

74, “14 
854, 


and that testatrix visited her 


so. that .decedent’s 


2—In re Fo 
75 Mise. 

in will contest, evidenc 
ing that testator lying in bed ii 
ment room of physician’s clinic 
quested physician to prepare will and 
that physician went through adjoinin; 

waiting room and into consultatic 
room and typed’ will on single sh 


, 


of paper, that will was written, 
euted and attested within obser 
and within arm’s length of som 
testator’s relatives in’ waiting r¢ 
who were contestants, and that 
dress of testator’s favorite sister. 
eficiary, was given to physician y 
paring will, showed no eviden 
“fraud”, overreaching or of an 
picious conduct. O.C.L.A. § 18- 
In re Demaris’ BHstate, 110 P.2d 
Pa. Evidence held to establish 
unsigned first page of codicil 
signed second page were so co 
in their internal sense as to co t 
a single instrument entitled to proba 
20: P.S. § 191.—In re Rosenthal’ 
tate, 15 Al2d 370; 339" Pa. 43875) ae 
Pa.Orph. The declarations of a 
tator have no force in establishing 
substantive fact of undue influen 
In re Geho’s Estate, 33 Berks 43. 
Pa.Orph. A written record — 


and solemnity.—In re McLaug 
tate, 22 Brie 164. j 

Tex.Civ.App.. Where the ev 
sustaimed jury’s finding that testat 
at time of death was not, as contenc 
by contestants, a resident of a_ 
other than that in which his wi 
sought to be probated, the contesta 
plea to the jurisdiction of the 
on the ground of nonresidence 
properly overruled.—Slay vy. 
144 S.W.2d 594, error refused. ~ 

Evidence that  testator’s fixed 


less than six months after bein 
to another county for the winter — 
lis guardiam shortly after issuan¢ 
letters of guardianship, — s 
jury’s finding that testator w 
resident of the county to which he 
been moved by guardian. Rev.S 
art. 3293.—Slay v. Dubose, 
2d 594, error refused. ; 
§ 796 ee 
Cal. A will that is complete 
valid on its face should not be den: 
probate except upon convincing proo 
that it was executed without testamer 
tary intent.—In re James’ Estate, | 
P.2d 438, prior opinion 107 P.2d_ 
N.Y.Sur. In determining whether 
will has been duly executed, Surrogat 
is not confined to the spoken word o: 
the witnesses but he has a right te look 
to the surrounding circumstances a : 
to, the: substance of the transaction 
from it all say whether or not the 
has been duly executed.—In re C 
ee Will, 29 N.Y.S:2d 8738, 176 
N.Y.Sur.. Hyidence wag sufficient — 
establish that alleged will was signed — 
by testatrix in the presence of both — 
witnesses or that her signature was 


Decedent Estate Law, § 
Cardwell’s, Will, 29 N.Y.S.2d 
Mise.. 1059. De aey 

Ohio App. A proceeding to probate — 
a will is. an ex parte matter, and when 
substantial evidence has been present- 
ed on facts neeessary for probate of 
will, it is. the mandatory duty of the ~ 
court to order the probate.—In re 
Fisher’s. Will, 35. N.E.2d 784, 67 Qhio © 
App. 6.. : 

Where testatrix. asked two friends to 
be witnesses to her will and said to 
them, “Chis is my will’, and the wit- ¥ 
nesses, at the time, saw upon the in- | 
strument some writing and the only 
ether writing en it was testatrix’ sig- 
nature, prima facie proof was made 
that testatrix acknowledged her signa- 
ture as. required by statute, and hence 


§ 796 


eS : probate court was bound to grant ap-- 


plication to admit will to probate, Gen. 
Code, § 10504-3—In re Visher’s Will, 
35 N.E.2d 784, 67 Ohio App. 6... 

‘The statute respecting what witness- 
es may be heard by the court in pro- 
ceedings for probate of a will does not 

permit the introduction of evidence by 
the opponents of probate, and all that 
4 proponents need to do is make a prima 
facie case. Gen.Code, § 10504-18.—In 
ye WFisher’s Will, 35 N.E.2d 784, 67 
Ohio App. 6. : 
gel Okl. Hvidence was sufficient to es- 
tablish substantial compliance with the 
statute setting forth the formal req- 
- uisites for the due execution of a valid 
will, other than a nuncupative or holo- 
- graphic will. 84 Okl.St.Ann. § 55.— 
; Ore re Belmore’s Estate, 113 P.2d 817. 
 $triet compliance with the provisions 
of the statute enumerating the formal 
requisites for the due exetution of a 
-yalid will, other than a nuncupative or 
holographic will, need not be shown to 
establish the due execution of the will, 
and substantial compliance, if estab- 
lished by.a preponderance of_the evi- 
dence, is sufficient. 84 OkI.St.Ann. § 
aes re Belmore’s Wstate, 113 P.2 
817. 2 
 Tex.Civ.App. Evidence held to au- 
thorize admission to probate of dece- 
dent’s letter to his future wife, on 
i ground that deceased was of sound 
mind and of age, and executed letter 
wholly in his handwriting with testa- 
- mentary intent and never revoked it.— 
Ripley v. Ua S.W.2d 2438. 


_N.Y.Sur. A properly worded attesta- 
tion clause is some proof of the due 
ej cexecntion of the will.—In re Fox’ Will, 


 § 95 N.Y.S.2d 854, 175 Misc. 955. 
Reraeeea eS § 800 : 

~~ Cal.App. Where will contained an 
attestation clause and rebuttable pre- 
sumption arose of due execution of 
E will, the fact that attesting witnesses 
were all before the court and testified 
to facts which, if believed, would dem- 
_ onstrate that the will was not properly 
executed, did not preclude admission of 
will to probate. Probate Code, § 50.— 
‘In re Braue’s Mstate, 114 P.2d 386. 

‘ - Tex.Civ.App. In will contest, propo- 
‘ nent was not required to offer direct 
testimony that witnesses to the will 
were “credible witnesses”, competent to 
___ testify to the execution of will. Rev.St. 
rit area 8283.—Ford v. Ross, 150 S.W. 
Bee F 


§ 801 
In will contest, testimony of 
subscribing witnesses who were the 
attorney who drew will for testatrix 
and his office associate, each of whom 
had an excellent reputation as a citi- 
zen and professionally, was entitled to 
weight.—In re Miller’s Estate, 116 P.2d 


626. 
Be att te § 807 
as N.Y.Sur. On petition to prove as a 
"a will a document written by decedent 
ee in his own hand, signed by him, and 
a, _ prepared and executed in Germany but 
Rey not witnessed, where proof submitted 


ip showed that German law existing at or 
about time of purported date of docu- 
ae ment provided that a will giving the 
~~ date and place of execution was valid 
if written and signed by the testator 
himself, proof that propounded docu- 
ment and its subscription were actually 
in the handwriting of the decedent was 
required to be supplied. Decedent Es- 
tate Law, §§ 22-a, 23; Surrogate’s 
Court Act, 144.—In re Speyer’s Es- 
tate, 27°N.Y.S.2d 608, 176 Misc. 419. 
§ 808 


N.Y.Sur. Handwriting expert’s testi- 
mony and a lay inspection disclosing 
_ that writing on two letter sheets of 
paper offered for probate as last will 
4 of testatrix was all written with the 
same ink as a continuous operation 
supplied that “slight evidence’ of in- 
tegration necessary to show that the 
two sheets of paper constituted a single 
instrument which decedent executed as 
her will.—In re Cardwell’s Will, 29 
N.Y.S.2d 873, 176 Misc. 1059. 

Where a subscribing witness testifies 
against the execution of a will, will 
may nevertheless be established upon 
proof of the handwriting of the testa- 


? 


" eset Lert OUST! Ny 
tor and of the subscribing witnesses 


and also of such other circumstances as 
would be sufficient to prove the_ will 
upon trial of an action—In re Card- 
ye Will, 29 N.Y.S.2d 878, 176 Mise. 

Pa.Orph. Where two subscribing 
witnesses testify to the execution of a 
will and there is no evidence to dis- 
credit their testimony, the opinion of 
handwriting experts that the signature 
is a forgery is not sufficient to over- 
come the testimony of the subscribing 
witnesses.—In re Porter’s Wstate, 4 
Baxelid. 37, 

Although the. physical facts as math- 
ematically demonstrated by handwrit- 
ing experts show companionship in four 
signatures appearing on a will, this is 
not sufficient to overcome the positive 
testimony of two subscribing witness- 
Hain re Porter’s Estate, 4 Fay.L.J. 


§ 810 
Or. In will contest, evidence showed 
that testator who while lying on bed in 
physician’s treatment room requested 
physician to prepare will, which phy- 
siclan typed and then explained to tes- 
tator, knew contents of will before he 
signed it—In re Demaris’ Estate, 110 
P.2d 571. 
§ 813 


Ark. Under statute requiring that 
provisions of a lost will be clearly and 
distinctly proved by at least two wit- 
nesses, same quantum of proof is re- 
quired to annul prior will by the exe- 
cution of a subsequent will which is 
lost that would be required to estab- 
lish a lost will, Pope’s Dig. § 14563. 
—Reed v. Johnson, 143 S.W.2d 32, 200 
Ark. 1075. 

Bvidence was not sufficiently clear, 
positive, and satisfactory to show that 
testator executed subsequent will con- 
taining a revocation clause of former 
will so as to sustain finding that prior 
will was revoked, and it was error to 
eancel prior will produced for probate. 
Pope’s Dig. §§ 14519, 14563.—Reed v. 
Johnson, 143 S.W.2d 32, 200 Ark. 1075. 

al.App., Testimony of attorney who 
drew lost or destroyed will, testimony 
of former notary public who “kept 
track” of will as testatrix read it to 
her, and who saw signatures of testa- 
trix and attesting witnesses, and evi- 
dence that, on the day before her death, 
testatrix stated that she had advised 
her husband that she had a will, and 
that will was in certain bank, estab- 
lished that will was in existence, and 
that testatrix did not intend to revoke 
it, at least one day before her death. 
Probate Code, § 350.—In re Thompson’s 
Estate, 112 P.2d 937. 

Evidence supported finding that hus- 
band fraudulently destroyed will, which 
left testatrix’ entire estate to her chil- 
dren by former marriage.—In re Thomp- 
son’s Estate, 112 P.2d 937. 

Mo. In suit to contest probate of a 
will alleged to have been revoked by 
a subsequent lost will, under evidence 
jury had a right to find that testa- 
trix did not execute a will subsequent 
to the one sought to be probated.— 
Thomson vy. Butler, 147 S.W.2d 4387. 

N.J.Orph. Evidence established that 
decedent intended to revoke first will 


_when she executed subsequent wills 


which expressly stated that all prior 
wills were revoked, and that it was not 
the intention of decedent by revoking 
the subsequent wills to revive the first 
will, but that it was her intention to 
die intestate. N.J.S.A. 3:2-4.—In re 
Davis’ Hstate, 15 A.2d 895, 18 N.J. 
Mise. 655. 
§ 814 

Fla, Conflicting evidence sustained 
finding establishing the execution, pub- 
lication and contents of a lost will, that 
testatrix had testamentary capacity at 
the time of execution of the will, and 
that will was lost by testatrix during 
her lifetime and at a time when she did 
not have testamentary capacity so as to 
effectively revoke will by the destruc- 
tion thereof, and hence supported order 
reestablishing lost will and admitting it 
to probate. Acts 1933, c. 16103, §§ 38, 
eas i re Niernsee’s Estate, 2 So.2d 
737. 

The presumption that will lost while 


derangement and was lost.—In re Niern- 
see’s Estate, 2 So.2d 737. 


tll. Where a will in testator’s hand- 
writing disposed of his entire estate — 
and there was insufficient space on face 
of the single sheet constituting the will 
for an attestation clause and signatures 
of witnesses and testator, and such 
clause and signatures were placed on 
the other side of will, the claim of op- 
onents to probate of will that a 1%- 
neh strip was cut off after execution 
of the will was not as consistent with 
the facts as that cutting occurred prior 
thereto, the appearance of the will it- 
self furnishing satisfactory explanation 
without extrinsic evidence; and, even 
if cutting was done before the word 
“over” was placed on instrument, that 
word itself negatived an intent to re- 
voke the will, and, if cutting occurred 
afterwards, the word was. superfluous. 
Smith-Hurd Stats. ¢. 148, § 19.—Boyd 
v. Gorrell, 33 N.E.2d 190, 376 Ill. 132. 
N.Y.Sur. Evidence established that 
will originally executed was not re- 
published and re-executed after the tes- 
tator destroyed, with intent to revoke, 
two codicils to the will, so that the will 
was required to be admitted to pro- 
bate without the matter which was 
deleted by destruction of the codicils. 
—In re -Hill’s Dstate, 29 N.Y.S.2d 185, 
176 Mise. 774. 
§ 815 


Cal.App. In proceeding to probate 
will, where only testimony that there 
was a later will was from an interest- 
ed witness, and was not clear and con- 
vincing but in certain instances contra- 
dictory, trial court was not bound to 
accept such testimony at face value, but 
was bound to weigh the evidence and 
judge credibility of the witness—In re 
Raentsch’s Estate, 114 P.2d 78. 

Evidence held to sustain admitting a 
will to probate, as against contention 
that testator had executed a later will 
containing revocatory clause.—In re 
Raentsch’s Estate, 114 P.2d 78. f 


§ 817 
Cal.App. Evidence sustained finding 
that decedent was a resident of Los 
Angeles county at time of death, not- 
withstanding that decedent had _ fre- 
quently referred to a place in Ohio as 
his “home”, and that decedent owned 
a large interest in a going business in 
Ohio, and hence decedent’s will was 
properly. admitted to probate as an 
original will in Logs Angeles county.— 
In re Winzeler’s Estate, 108 P.2d 720. 

820 


Cal, Stringent requirements for 
proof of lost or destroyed wills are im- 
pees “eRe Spsesiasrtye tee re Janes’ 
state, ; prior opinion 
107 P.2d 99. » aes 

Where existence of fraud in proving 
a will is precluded by production of a 
valid will executed by testator, togeth- 
er with evidence that it contained dis- 
position that he wished to make of his 
property, and that it was in his posses- 
sion until time of death and could 
have been destroyed by him had he 
wished to revoke it, the stringent re- 
quirements for proof of lost or de- 
stroyed wills are not necessary.—In re 


Janes’ Estate, 116 P.2d 438, prior 
opinion 107\ P.2d 99. 
Fla. Conflicting evidence sustained 


finding establishing the execution, pub- 
lication and contents of a lost will, 
that testatrix had testamentary capac- 
ity at the time of execution of the 
will, and that will was lost by testatrix 
during her lifetime and at a time when 
she did not have testamentary capacity 
so as to effectively revoke will by the 
destruction thereof, and hence support- 
ed order reestablishing lost will and 
admitting it to probate. Acts 19338, e. 
16103, §§ 38, 64.—In re Niernsee’s Es- 
tate, 2 So.2d 737. 


“11 S.E.2a 867, 218 N. 


way, E 48] b : Pa 
A proponent or de- 


_ stroyed will must satisfactorily prove 


that will once existed and was lost or 
estroyed under circumstances that 
ould defeat an inference of cancel- 
lation by testator.— eas Murray, 
‘In proceeding for establishment and 
probate of destroyed holographic will, 
proponent must show that the docu- 
ment was such as might be probated 
as a will.—Hewett v. Murray, 11 S8.E. 
2d 867, 218 N.C. 569. > 
§ 821 

Ark. Under statute requiring that 
lost will, 
clearly and distinctly proved by at 
least two witnesses, will must be estab- 


lished by clear, positive, and satisfac- 


tory testimony. Pope’s Dig. § 14563. 
—Reed vy. Johnson, 143 S.W.2d 32, 200 
‘Ark. 1075. 

Fla. Conflicting evidence sustained 
finding establishing the execution, pub- 
lication and contents of a lost will, 
that testatrix had testamentary capac- 
ity at the time of execution of the will, 
and that will was lost by testatrix dur- 
ing her lifetime and at a time when 
she did not have testamentary capacity 
so as to effectively revoke will by the 
destruction thereof, and hence support- 


-ed order reestablishing lost will and 
- admitting it to probate. 


Acts 1933. ¢. 
16103, §§ 38, 64.—In re Niernsee’s Hs- 
tate, 2 So.2d 737. 

Idaho. Under the statute requiring 
that provisions of a lost or destroyed 
will be proved by at least two credible 
witnesses, evidence consisting of copy 
of will, testimony of attorney who 
drafted and typed will, and testimony 
of witnesses who were informed by 


dg testatrix as to part of contents of the 


will, was insufficient to prove a_ lost 
will. Code 1932, §§ 15-213, 15-231,— 
Hull v. Cartin, 105 P.2d 196. 

N.M. In proceeding to probate tes- 
tator’s original will under doctrine of 
dependent relative revocation after will 
with a substituted first page had been 
denied probate for lack of proper exe- 
cution, strong and convincing evidence, 
including physical evidence that staple 
or perforation marks in pages two and 
three of carbon copy of the original 
will fitted perfectly with page offered 
as page one of the original will, estab- 
lished that such page was copy of first 
page of originally executed will, the 
original first page of which had been 
lost or destroyed.—In re Roeder’s Es- 
tate, 106 P.2d ude 44 N.M. 578. 


822 

Cal.App. Under provision of Probate 
Code that terms of fraudulently de- 
stroved will must be clearly and dis- 
tinectly proved by at least two credible 
witnesses, quantity and quality of evi- 
dence in support of destroyed document 
rests within probate court’s sound dis- 
cretion when it is satisfied as to credi- 
bility of the two witnesses. Probate 
Code, § 350.—In re Thompson’s Estate, 
TET Aoad EQ 26 WAS BW Os 

§ 823 

Cal.App. Where letter propounded by 
decedent’s relative as holographic will 
discussed sundry topics, had none of 
the earmarks of a holographic will and 
only incidentally mentioned relatives 
who desired by the letter to acquire de- 
cedent’s estate, and witness testified 
that decedent told her on numerous oc- 
easions that he wanted to leave all of 
his property to relatives mentioned in 
letter, neither the letter nor the testi- 
mony was sufficient indicia of testa- 
mentary intent to create a will out of 
the letter, and it was error to admit the 
letter to probate as an “holographic 
will”’.—In re Kenyon’s Estate, 109 P.2d 
38. 

Cal.App. Where will offered for pro- 
bate consisted of two sheets of paper, 
one of which contained provision, writ- 
ten with ink in testator’s handwriting, 
for disposition of property and signa- 
tures of testator and witnesses, one of 
whom was not present when will was 


"42 C.J. ANNO,—352 


ent 


to be established, must be™ 


d and attested by | 

er sheet, which was of 

kina of paper, contained 

also in testator’s handwriting, 

ten in pencil and unsigned, nominating 
sole beneficiary as executrix without 
bond, both 
testator’s holographic ‘‘will”, under evi- 
dence clearly disclosing that testator in- 
tended that both papers should con- 
stitute his will—tIn re Swendsen’s Hs- 
tate, 111 P.2d 408. 

Where evidence clearly disclosed de- 
cedent’s intention that writings in his 
handwriting on two separate sheets of 
paper should be taken together and 
constitute his will, fact that sheets were 
of different kinds of papers and that 
one bore writing in ink, the other in 
pencil would not preclude admission: to 
probate of both papers as constituting 
decedent’s holographic will—In_ re 
Swendsen’s Hstate, Ne P.2d 408. 

8 


§ 82 

N.C. A purported will would not be 
admitted to probate as a destroyed hol- 
ographie will where the evidence did 
not go so far as to show from even one 
witness that any part of purported 
will was in handwriting of testator ex- 
cept, possibly, the signature.—Hewett 
v. Murray, 11 S.H.2d 867, 218 N.C. 569. 

8 


§ 834 

N.Y.Sur. Allegations in petition veri- 
fied by draftsman of will who was 
nominated executor and was one of 
three attesting witnesses and _ was 
counsel for petitioner, and in affidavits 
of the other two attesting witnesses, 
would be taken at their face value 
for purpose of motion to dismiss pro- 
bate proceeding on the papers.—tIn re 


Flynn’s Estate, 21 N.Y.S.2d 496, 174 
Mise. 565. 
§ 835 
Tex.Civ.App. In suit by testator’s 


wife to contest his will on ground of 
mental incapacity and undue influence, 
question of title te realty as evidenced 
by deeds executed by testator, his 
wife, and others, could not be deter- 
mined, but was required to be deter- 
mined in trespass to try title suit 
pending between the parties.—Davis v. 
Williams, 144 S.W.2d 445. 
§ 83s 

Md. Orphans’ court was without ju- 
risdiction to pass order deferring the 
sending of issues to court of law for 
trial in caveat proceeding until final 
determination of petitions to remove 
coexecutor of estate. Code 1939, art. 5, 
§ 68.—Robinson vy. Robinson, 16 A.2d 
854, 178 Md. 623. 


Cal.App. In proceeding to contest 
will, proponents did not “waive” find- 
ing by jury on validity of revoking 
clause and clause appointing executor, 
by failing to submit special interroga- 
tory concerning such matters.—In re 
Webster’s Estate, 111 P.2d 355, deny- 
ing rehearing 110 P.2d 81. 


§ 847 
Pa.Orph. In a will contest the evi- 
dence is addressed to the judge as a 
chancellor and must, as a whole, be 
independently judged by him, and he 
cannot rightfully submit evidence to a 
jury as a basis of any finding which 
he would not approve.—In re Porter’s 

Estate, 4 Fay.L.J. 37. 

* § 848 
Pa, In proceeding to contest probate 
of a will, judge can decide whether he 
shall submit oral evidence to jury, 
even though it be conflicting, and he 
must, after weighing evidence im- 
partially, refuse to present it to jury 
unless he either feels the ends of jus- 
tice call for a verdict against will, or 
is so uncertain on this point that he 
could conscionably sustain a finding 
either way on one or more of the con- 
trolling issues involved. 20 P.S. § 


-2582.—In re Rosenthal’s Estate, 15 A. 


2d 370, 339 Pa. 488. 

In proceeding to contest probate of 
first page of a codicil on ground of 
forgery, if jury issue were granted, 
contestant had burden of proving for- 
gery to satisfaction of jury, but before 
issue could be granted, contestant was 


sustain a finding eith 


papers together constituted | 


Sumption of innocene 
proponent.—In re Rosenth 
15. A.2d 370, 339 Pa. 48 
Trial court did not abusy 
tion in refusing to grant a) 
for a jury trial to determin f 
first unsigned page of a 4 
codicil had been fraudulently sub 
tuted for another page that was | 
of codicil when it was executed whe 
evidence would not support. a jur 
finding against codicil.. 20 P.S. § 25 
—In re Rosenthal’s Estate, 15 A.2d 
339 Pa. 488. 20 
Pa. An issue of devisavit yel non 


two- 


against contestants; but where 
mony is such that judge would f 
strained to set aside the verdict a 
the will, as contrary to the 

the issue devisavit vel non sh 
denied.—_In re Porter’s Hstate, 
Bie (SAlin abe 4 7 Or ae 
Testimony of handwriting exper 
pressing opinion that testator’ 
tures on will were forgeries, — 
support of a petition for an issue 
savit vel non, was insufficient to 
substantial dispute entitling contesi 


scribing witnesses to will.—In re _ 
ter’s Estate, 19 A.2d 731, 341 d 
Pa. Evidence in support of i 
for an issue devisavit vel non, i 
that execution of will was procu b 
undue influence exercised by three pri 
cipal beneficiaries, was i flicie a 
show a_ substantial i bese ; 
contestants to a jury trial, wh 
testants’ testimony showed o 
mate relations between benefici: 
testator which might have pro 


stolen, destroyed or wa 
proper where neither the caveat no: 
answer thereto contained any | ugg 
tion or basis therefor.—Robinson — 
Robinson, 16 A.2d 854, 178 Md. See 

Tex.Civ.App. A special issu 
mitting the question of a te 
domicile, which issue was state 
the exact language of the statute, ob 
jected to on the theory of an allege 
difference between “domicile” I 
“fixed place of residence’, was not 


roneous, as “domicile” and “fixed 
place of residence” are synonymous. 
Rev.St.1925, art. 32934-Slay v. 


bose, 144 S.W.2d 594, error refused 
Tex.Civ.App. Requested specia ( 
sues concerning whether will and 
cil expressed desires of testatrix reg = 
ing disposition of her property, which 
did not place the burden of proof upo 
any party to the suit were proper 
denied.—Ford v. Ross, 150 S.W.2d 
864 : 


§ : 

Del.Super. The verdict of a jury 
an issue devisavit vel non is only 
the enlightenment of the conscience of- 
the court.—In re Ainscow’s Purporte 


Will, 17 A.2d 227. } me 
Okl. A’ will contest is a case of "i 
equitable cognizance, in which the 

jury’s function is only advisory, and 


the district court is not bound by the bh 
jury’s findings on issues of mental dy 


capacity and undue influence. 58 Okl  — 
St.Ann, 61.—In re DeVine’s Estate, © 
109 P.2d 1078. 7 5 
§ 869 
N.Y.Sur. Where testimony of sub- 


scribing witnesses to wili which was 
executed in England, could have been 
dispensed with and will admitted to 
probate and there were no objections 


aed = 


ate ' 

$860 
filed to probate, but demand was made 
: for issuance of commission to take tes- 
timony of the subscribing witnesses, 
and if commission should issue, delay 
would result because of difficulty in 
ascertaining whereabouts of witnesses 
and serious disruption of orderly proc- 
ess of taking commission caused by 
--war, application to take testimony of 
- subseribing witnesses y commission 
which was plainly made for purpose 
of delay, was denied and the will was 
admitted to probate. Decedent Estate 
. aw, §$ 22-a, 23; Surrogate’s Court 

_ Act, § 142.—In re Weber’s Estate, 24 
; N.Y.S.2d 198, 175 Misc. 595. 

Under statute providing that when 
‘a subscribing witness is absent from 
- the state and it is shown that his tes- 
timony can be obtained with ‘‘reason- 
able diligence,’’ the surrogate may in 
his discretion, and shall upon demand 
f any party require his testimony to 
pe taken by commission, the quoted 

words qualify not only the discretion- 
the surrogate to order a 
also the right of a 
j . Sur- 
rogate’s Court Act. § 142.—In re Web- 
t’s Estate, 24 N.Y.S.2d 198, 175 Mise. 
Sb 


Saibc t § 3873 
_ Ark. The fact that decedent’s shoes 
rere found on top of a rolltop desk in 
which was found an instrument which 
was offered for probate as the dece- 
ent’s will was not a significant cir- 
cumstance in determining whether the 
decedent intended that the instrument 
hould constitute his will, where there 
was no evidence that the decedent be- 
lieved on the day of his death that he 
was about to die, that he placed the 
shoes on the desk. nor that they were 
placed there to suggest to decedent’s 
wife that she search the desk, and 
edent’s intent was required to be 
etermined from the instrument, con- 
strued in accordance with its terms.— 
_, Stark v. Stark, 143 S.W.2d 875. 
byte al.App. Testimony of only one wit- 
— ness that lost holographic will was 
dated in the handwriting of testator 
Was insufficient to establish fact that 
a valid holographic will was ever exe- 
Ape Probate Code, § 350.—Zaring v. 


ae 
“hs 
a. 3 
Sg 


4 


106 P.2d 224, 


j 


Ory fit! ! § 879 
Iu, In will contest, where complaint 


and so described it as to afford positive 
identification, alleged its probate, and 
attached a copy thereof to the com- 
plaint, all of which allegations were ad- 
mitted by the answer, contestants were 
not required to make proof of the in- 
 strument by offering it in evidence. 
_ Smith-Hurd Stats.,c. 110, §- 259.25.— 
' Peters y. Peters, 33 N.E.2d 425, 376 
mil 2377, 
_N.Y.App.Div. In will contest, admis- 
sions, or declarations of one beneficiary 
in will are not to be received to injury 
of other beneficiaries.—In re Hayden's 
Will, 24 N.Y.S.2d 608, 261 App.Div. 103. 
Bas § 881 

Mich. In will contest, wherein attest- 
ing witness denied making statement, 
immediately after execution of purport- 
ed will, that he did not see why pro- 
ponent wanted testatrix to sign any pa- 
per ‘in her condition’, and wherein 
— contestants called woman to whom at- 
testing witness allegedly made such 
statement, action of court in excluding 
-woman’s testimony as to conversation 
with attesting witness in absence of 
_ proper foundation for an impeaching 
question, with indication that woman 
would be permitted to testify as to 
making of such statement if proper 
foundation were laid, was not errone- 
ous.—In re Barth’s BHstate, 299 N.W. 
118, 298 Mich: 388. 


: § 882 
r Mich. In will contest, it was not er- 
] ‘roneous to receive purported will in evi- 
dence after production of one attesting 
d witness and before production of the 
other.—In re Barth’s Estate, 299 N.W. 
118, 298 Mich, 388. 

Mo.App. Where defendant in will 
contest closed her case after calling 
only one of witnesses to will and put- 
ting will in evidence, reopening case 


an 


and permitting defendant to call the 


other witness to the will was discretion- 
a ae v. Willey, 151 S.W.2d 
535. ; 

Pa.Super. .In_ will contest, exclusion 
of expert handwriting testimony, of- 
fered by contestants in surrebuttal, on 
ground that such testimony was a part 
of contestants’ case in chief, was. dis- 
cretionary.—Campbell vy, Campbell, 21 
A.2d 476. © 

§ 88s 


Mich. In will contest, court did not 


err in refusing to permit contestants’. 


counsel to argue that it might be legiti- 
mately inferred that there had been a 
substitution of pages in document giv- 
en for use in preparing will in contro- 
versy, where there was no evidence jus- 
tifying such argument.—In re Barth’s 
Estate, 299 N.W. 118, 298 Mich. 388. 
§ 890 

IH. In will contest, if contestant’s 
evidence, when considered in its aspect 
most favorable to him, together with all 
reasonable presumptions and inferences 
to be drawn therefrom, tends to estab- 
lish his case, the cause should not be 
withdrawn from jury. Smith-Hurd 
Stats. ce, 148, § 7.—Peters v. Peters, 33 
N.E.2d 425, 376 Ill. 237. 

il. If the chancellor who hears the 
testimony is convinced that a verdict 
for contestants must necessarily be set 
aside because the evidence with all of 
its reasonable inferences and. intend- 
ments do not support the cause of ac- 
tion, it becomes his duty to withdraw 
the issue from the jury and enter a 
finding.—Lewis v. Deamude, 33 N.E.2d 
440, 376 Ill... 219. 

Mo. A will contest is an ‘‘action at 
law’’, and the weight of the evidence 
and credibility of witnesses are ques- 
tions for jury.—Walter vy. Alt, 152 S.W. 
2d 135. 

§ 891 

Ky. Where evidence, viewed in light 
most. favorable to will contestants, was 
insufficient to support verdict if case 
had been submitted to jury and verdict 
returned against the will, trial court 
was not bound to submit case to jury, 
even though there may have been a 
slight trace of evidence or a scintilla, 
which was insufficient to support ver- 
dict.—Hale v. Hale, 152 S.W.2d 984, 


287 Ky. 271. 

Ohio App. In action to contest a 
will, where it appears probate court 
had jurisdiction to enter the order of 
probate, such order and the instru- 
ment thus probated make a ‘prima 
facie case” for the jury that such in- 
strument is the valid last will of the 
party who purports to have signed 
it. Gen.Code, § 12083.—Lyon y. Lyon, 
34 N.E.2d 281. 

In action to contest a will, the intro- 
duction by contestees of the will and 
the order admitting it to probate, 
which was all the contestees under the 
statute were permitted to do, made a 
“prima facie case” for the jury, where 
the instrument purporting to be a will, 
was physically such that it was pos- 
sible for it to be a will under provi- 
sions of statute fixing the physical re- 
quirements of a will. Gen.Code, §§ 
10505, 12083.—Lyon vy. Lyon, 34 N.H. 
2d 281. 
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Mich. In will contest, evidence re- 
garding manner and form of execution 
of will which satisfied statute did not 
require submission of question to jury. 
Comp.Laws 1929, § 13482.—In re Balk’'s 
Estate, 298 N.W. 779, 298 Mich, 303. 

Mo. In suit contesting probate of 
will alleged to have been revoked by 
subsequent lost will, evidence consist- 
ing of unsigned carbon copy of subse- 
quent will, testimony of a subscribing 
witness to _ will, and testimony of 
witnesses who had read part of subse- 
quent will and who had heard testa- 
trix read it and declare it to be her 
last will, made a prima facie case for 
Jub ere RRoaen vy. Butler, 147 S.W.2d 

Ohio App. In action to set aside will, 
earbon copy of which had been admit- 
ted to probate on ground that original 
was lost or destroyed, evidence held to 
make jury questions on whether will 
was destroyed with intention to revoke, 


UN Bead act 
‘and whether original w 
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Ohio App. In action to set aside will, - 
earbon copy of which had been admit- 
ted to probate on ground that original 
was lost or destroyed, evidence held to 
make jury questions on whether will 
was destroyed with intention to revoke, 
and whether original will was ever exe- 
euted. Gen.Code, § 10504-38.—Cheno- 
weth v. Cary, 31 N.EH.2d 716, appeal 
ea 2 23 N.H.2d 949, 136 Ohio St. 


§ 903 

Ill. In will contest, evidence was in- 
sufficient to present question for jury 
as to whether testatrix lacked testamen- 
tary capacity.—Ryan v, Deneen, 31 N. 
H.2d 582, 375 Ill. 452. 

iu. In will contest, evidence present- 
ed question for jury as to whether tes- 
tatrix was of unsound mind at time of 
executing alleged will. Smith-Hurd 
Stats. c. 148, § 7.—Peters v. Peters, 33 
N.E.2d 425, 376 Il. 237. 

Ill, Evidence of mental incapacity of 
testatrix at time of execution of codicil 
was insufficient for jury.—Lewis v. Dea- 
mude, 33 N.H.2d 440, 376 Ill. 219. 

Ind.App. If there is any conflicting 
evidence, however slight, on issue 
whether testatrix was of sound mind 
when will was executed, such question 
must be left to jury and cannot be de- 
spe by court.—Bell v. Bell, 29 N.H.2d 

In action to resist probate of will, 
testatrix’ mental condition at time of 
executing will held for jury under evi- 
dence.—Bell v. Bell, 29 N.H.2d 358. 

Towa. Whether testator was not only 
mentally unsound but because of that 
condition was peculiarly susceptible to 
the influence of his aggressive daughter 
was for the jury under the evidence.— 


ih re Ensminger’s Dstate, 296 N.W. 
RI. Whether testatrix, who was 
critically ill when she executed will, 


possessed testamentary capacity at that 
time, was a question of fact to be de- 
termined from all facts and cireum- 
stances in evidence.—Deighan y. Hana- 
way, 14 A.2d 811. 


4 8 904 

Iowa. Evidence for contestant in will 
contest was insufficient’ for jury on 
question of testatrix’ mental capacity at 
time of execution of purported will.— 
In re Hayer’s Hstate, 299 N.W. 431, 230 
Jowa 880. | 

Ky. In will contest, evidence was in- 
sufficient to authorize submission to 
jury of issue of undue influence or men- 
tal incapacity to make will.—Hale v. 
Hale, 152 S.W.2d 984, 287 Ky. 271. 

Mich. In will contest, questions of 
undue influence and mental inecom- 
petency were properly submitted to 
jury.—In re Balk’s BHstate, 298 N.W. 
779, 298 Mich. 303. 

Mo. Evidence in will contest held in- 
sufficient for jury on issue of testator’s 
mental capacity.—Hennings y. Hallar. 
149 S.W.2d 338. 

Mo. Where proponents made prima 
facie proof of testator’s testamentary 
capacity, in order to make a submissible 
case for contestants, it was necessary 
for contestants to introduce substantial 
evidence that on date will was execut- 
ed testator did not possess necessary 
mental capacity to make a will.—Wal- 
ter v. Alt, 152 S.W.2d 135. 

Hvidence of ‘‘testamentary incapacity” 
of testator, who was 91 years old at 
time he made will, was insufficient for 
jury.— Walter y. Alt, 152 S:W.2d 135. 

Mo.App. In will contest, contestants’ 
evidence was sufficient for jury on 
whether testatrix was of sound mind 
when purported will was signed._Hig- 
gins v. Smith, 150 S.W.2d 539, trans- 
ferred 144 S.W.2d 149, 346 Mo. 1044, 


§ 906 
Ohio App. Where 
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testator had been 


terminated seven 


- making a will 
86 N.E.2d 27. 
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Iowa. Mere old age or some deteri- 
oration in physical or mental power, 
peevishness, childishness, or eccentri- 
city is not sufficient in a will contest 
to carry to jury the issue of mental 
unsoundness of testator.—In re Hayer’s 
Estate, 299 N.W. 431, 230 Iowa 880. 

Utah. In will contest, evidence that 
testator was 84 years old, that his 
weakened physical condition necessitat- 
ed guiding of his hand in signing will, 
that he was forgetful, suffered from 


“pain and was inclined to ery when mat- 


ters were not to his liking was insuf- 
ficient to justify submission to jury of 
issue of testamentary incapacity of tes- 
tator who, in opinion of lawyers, doc- 
tors and subscribing witnesses to will, 
was competent at time of execution 
aa Saree re George’s Estate, 112 P.2d 


§ 908 

Mich. In will contest, evidence that 
testator was crippled with rheumatism 
and deaf, that he was _ unshaven, his 
appearance unkept, and his clothes un- 
tidy, was insufficient for jury on ques- 
tion of testator’s lack of mental capac- 
ity—In re Grow’s Bstate, 299 N.W. 
836, 299 Mich. 133. 


909 . ; 
Ill. The evidence of mental incapaci- 


ty of testatrix at time of execution of . 


will, which merely showed that testa- 
trix was queer, possibly in poor health, 
seemed to have an undue curiosity 
about certain features connected with 
farming, and evidently did not have an 
acute intellect, was insufficient for jury. 
—Lewis v. Deamude, 33 N.H.2d 440, 376 
Til, 219. : 


Olan 

Mo.App. In will contest on ground 
that testatrix was of unsound mind 
when purported will was executed and 
was subject to insane delusions and 
haliucinations and that signing of will 
was result of undue influence, evidence 
held to require submitting case to jury 
solely on question of will or no will 
depending on whether testatrix had 
sufficient mental capacity when will 
was executed.—Higgins v. Smith, 150 S. 
W.2d 539, transferred 144 S.W.2d 149, 
346 Mo. 1044. d 

There is no inconsistency in a will 
contest case going to jury for deter- 
mination on both the issue of unsound 
mind and of insane delusion if evi- 
dence justifies it, since a person may 
be of unsound mind and also influ- 
enced by an insane delusion or such 
person may be of sound mind except 
when influenced by an insane delusion, 
and an insane delusion does not pre- 
suppose a sound mind except as_ to 
subject of delusion.—Higgins v. Smith, 
150 S.W.2d 539, transferred 144 S.W. 
2a 149, 346 Mo. 1044, 

§ 915 ) 

Ill. In will contest, evidence was in- 
sufficient to present question for jury 
on issues of undue influence, fiduciary 
relationship, forgery and fraud. Smith- 
Hurd Stats. c. 148, § 7.—Peters v. Pe- 
ters, 33 N.H.2d 425, 376 Ill. 237. 
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evidence was 


§ 
Cal. In will contest, 


_ insufficient for jury on issue of undue 


influence.—In re Arnold’s Estate, 107 
P.2d 25, prior opinion 99 P.2d 376. 

Mich. In will contest, questions of 
undue influence and mental incompe- 
tency were properly submitted to jury. 
—In re Balk’s Estate, 298 N.W. 779, 
298 Mich. 303. ; 

N.C. In will contest, evidence that 
testator gave his property to some of 
his nephews anda niece with whom 
lived and associated more 
closely to exclusion of other nephews 
and nieces, that testator was a sporadic 
drinker of intoxicating liquors, that 
on night of day of execution of will 
the testator came home drunk and that 
testator died at the age of 80 some 12 


years after will was executed, was in- 


Pa. Evidence 


., In r 5 ri ay 
TO}221 80. N.C. 489) er 
regarding — 1eI 
testator was induced by fraud, mis- 
representation and undue influence of 
executor whose wife was named a 
legatee to execute will was insufficient 
for jury.—Wetzel v. Edwards, 16 A.2d 
441, 340 Pa. 121. 

Tex.Civ.App. Whether codicil which 
revoked provision of will devising life 
estates to testatrix’ two sisters and 
remainder to testatrix’ son, and devised 
the property to one of the sisters in 
fee simple, was executed as the result 
of undue influence exercised on the tes- 
tatrix was for jury.—Ford vy. Ross, 150 
S.W.2d 144, 


§ 917 
Ariz. On petition by testator’s wid- 
ow to revoke a probate of a will on 
ground that beneficiary, with whom 
the deceased had contracted an illegal 
marriage, had exerted undue influence 
on deceased, evidence was insufficient 


to establish as a’ matter of law that~ 


undue influence was exercised.—In re 
Nolan’s Estate, 108 P.2d 385. 

Cal.App. In will contests, evidence 
required submission to jury of issue 
whether revocatory clause of one of 
the wills and clause appointing execu- 
tor were made under undue influence, 
notwithstanding that other portions of 
the will were found to have been made 
under undue influence. Probate Code, 
§§ 371, 373.—In re Webster’s Estate, 
ae P.2d 81, rehearing denied 111 P.2d 


Ill. In will contest, evidence was in- 
sufficient to present question for jury 
on issues of undue influence, fiduciary 
relationship, forgery and fraud. Smith- 
Hurd Stats. c. 148, § 7.—Peters v. Pe- 
ters, 33 N.E.2d 425, 376 Ill. 237. 

Ill, Evidence that will and codicil 
thereto were executed by testatrix as 
result of undue influence was insuffi- 
cient for jury.—Lewis v. Deamude, 33 
N.E.2d 440, 376 Ill. 219. 

Iowa. Where testator, who had 
shown great affection for his grandson 
who was somewhat subnormal and who 
had resided with the testator, executed 
a will leaving his entire estate to his 
niece and her husband, whether testa- 
tor, whose eyesight was impaired and 
whose hearing was affected, in fact 
had knowledge and approved of the 
contents of the will, which was alleged 
to have been executed as result of 
undue influence, was for jury.—In re 
Rogers’ Estate, 295 N.W. 103. 

Ky. In will contest, evidence was in- 
sufficient to authorize submission to ju- 
ry of issue of undue influence or men- 
tal incapacity to make will.—Hale vy. 
Hale, 152 S.W.2d 984, 287 Ky. 271. 

Mich. In will contest, evidence was 
insufficient to warrant submission of 
question of undue influence to jury.— 
In re Brady’s Hstate, 295 N.W. 230, 295 
Mich. 472. 

Mo. Evidence was insufficient to pre- 
sent question for jury as to whether 
will was procured through exercise of 
“gndue influence” over testator, who 
was 91 years old at time he made will, 
by his two unmarried daughters who 
lived with him.—Walter v. Alt, 152 S.W. 
2d 135. é 

Ohio App. In will contest on ground 
of undue influence, there must be pro- 
duced some evidence tending to meet 
the prima facie case created by a 
probate of the will in order to justify 
submitting the case to the jury. Gen. 
Code, § 12083.—Meyer v. Geiger, 34 N. 
H.2d 581, 

In order to justify submission of a 
will contest, on ground of undue in- 
fluence, to a jury, there must be some 
eviuence tending to show loss of a 
testator’s power to decide or domina- 
tion of a testator’s mental processes. 
—Meyer v. Geiger, 34 N.H.2d 581. 

In will contest, evidence was insuf- 
ficient to take case to jury on ques- 
tion whether testatrix was unduly in- 
fluenced by daughter to make a will 
in her favor.—Meyer v. Geiger, 34 N. 
H.2d 581. 

R.I. Evidence showing, among other 
things, that testator, a Pole, could not 


Fig tare SY 
whether | 


neighbor, who attested will, an 


intimate friends of testator, who 
his only beneficiaries, were and. 
n 


ent when will was drawn up a 
ecuted, and that testator had Cd 
relatives except nephew and_ niece ii 
Poland with whom he had been 
pleased for two years, did not su 
ciently establish undue infil 
make case for jury.—Gruszk 
19 A.2d 319. ae. 
Tex.Civ.App. In will contest. 
was sufficient for jury on 
whether execution of will was procul 
by undue influence of the princip 
beneficiary,—Pratt vy. Hayward, 151 
W.2d 874. et, ; 
Utah. To justify setting asi 
for “undue influence’, there m 
substantial proof of a pressur hic 
overpowered volition of testator 
time will was made, and mere existe 
of undue influence or opportunity 
exercise it is insufficient.—In re Geo 
Estate, 112 P.2d 498. ~ nied 
In proceeding to contest will u 
which two of testator’s children w 
sole beneficiaries, evidence that tt 
two children had been in close 
tion with testator, that t 
property had previously been cony 
to them, and that other childre 
been almost entirely excluded fro 
sociation with testator was insuffi 
for jury on question of “undu 
ence’, where it was not shown 
possible influence exercised was op 
tive at time of execution of Will. 
George’s Estate, ne P.2d 493.5 ~ 
18 : 


Ky. In will contest on ground yf 1 " 
due influence, an opportunity for undu 
influence, in absence of evidence 
undue influence was actually exere 
is insufficient to take case to jury —H. 
v. Hale, 152 S.W.2d 984, 287 Ky. 

R.I. Under evidence that beneficiar 
took no personal interest in testatri. 
until beneficiary became executor of th 
will of testatrix’ daughter under whi 
testatrix was sole beneficiary of 
stantial estate, that thereafter b 
ciary and his wife began takin sta 
trix on long automobile trips, and tl 
such conduct continued for a long tim 
during which beneficiary and his 
avoided testatrix’ brother and 
with whom testatrix lived, whethe: 
eficiary procured execution of will 
‘andue influence’ was for the ju 
Talon y. Jackson, 19 A.2d 4. by ie 
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Iowa. Whether testator was not onl 
mentally unsound but because 
condition was peculiarly suscep ¢ 
the influence of his aggressive daug] 
was for the jury under the evidence. 
Ba re Ensminger’s Estate, 296 N.1 

. vy 
Mich. In will contest evidence of un- 
due influence by testator’s second w 
was insufficient for jury. Comp.Law 
1929, § 13478.—In re Livingston’s 
tate, 295 N.W. 343, 295 Mich. 637. | 

Mich. In will contest, evidence | 
residuary legatee, who was _ prin 
beneficiary under will, had an oppor 
tunity to exercise undue influence in a 
her personal association with testabgrns ; 
who was more than 70 years old te 
time will i 


tate, 299 N.W. 836, 2990) Mich) 133;gmeum 

Where testator had the independent 
advice of an attorney at law in the 
preparation of his will, the existence of 
a confidential relationship between tes- ; 
tator and principal beneficiary, assum- 
ing such relationship existed, was in- 
sufficient to take case to jury on issue 
of undue influence.—In re Grow’s Es- 
tate, 299 N.W. 836, 299 Mich, 133. 

Mo. In a suit to contest a will on 
ground of undue influence, the evidence, 
to make’a submissible case for a jury, 


*must be sufficient to support a finding 


of a fiduciary relationship, and, in ad- 
dition thereto, a finding that the bene- 
ficiary standing in such relationship 


-f Sallie 


was active in the procurement of th 
wesc vy. Langston, 152 S.W.2d 
In suit to contest will signed by tes- 
- tatrix who was an invalid and 85 years 
- old at time she signed will, on ground 
of undue influence, it was for jury to 
determine whether a confidential rela- 
tionship existed between testutrix and 
principal beneficiary, who was the wid- 
ow of testatrix’ only child, and_ in- 
dividual and trust company named as 
‘ xecutors without bond, and whether 
principal beneficiary was active in hay- 
ing testatrix sign the will—Odom v, 
Langston, 152 S.W.2d 124. 
.I. Whether physician had _ exer- 
ed undue influence on testatrix was 
roperly submitted to jury.—Marsh v. 
ae Hospital Trust Co., 21 A. 


so § 922 
o.App. The tact that deceased se- 
ected a church as an object of her 
ounty to the practical exclusion of 
adopted daughter could in and of 
itself raise no presumption of undue 
influence, or warrant the submission of 
uch issue to the jury in will contest.— 
Girl v. Wiltz, 148 S.W.2d 822. 
a § 924 


Mo. In will contest, proponents’ de- 
-_-murrer to contestants’ evidence did not 
admit forced and violent inferences.— 


falter v. Alt, 152 S.W.2d 135. 
PAYEE a § 925 
N.Y.Sur. Where contestant alleging 


ob- 
that 


re 
26 N.Y.S.2d 586. 


Winethole's Dstate, 
76 Misc. 100. 


6 
_Mo. In will contest, evidence of un- 
lue influence by wife, who was princi- 
beneficiary, held insubstantial, au- 
1orizing directed verdict for propo- 
ents.—Look y. French, 144 S.W.2d 128. 
I. In proceeding for probate of a 
ill, in considering motion for direct- 
verdict sustaining will, all of the 
idence of the adverse party to such a 
notion must be taken as true, all rea- 
sonable inferences must be drawn there- 
from in favor of such party, and motion 
cannot be granted, if on any reasonable 
iew of the evidence the adverse party 
in prevail.—Talon v. Jackson, 19 A.2d 


RL. Conflicting evidence on testa- 
mentary capacity held to make jury 
question, and hence to authorize denial 
of motion for directed verdict—Ham- 
 mett v. Hammett, 19 A.2d 11. 

pe § 927 
In. A motion to direct a verdict ina 
will contest is governed by the same 
rules which govern such motions in ac- 
tions at law.—Ryan y. Deneen, 31 N.E. 
2d 582, 375 Ill. 452. 
I A motion for directed verdict in 


ti E ’ 
§ 7.—Peters v. Peters, 33 N.H.2d 425, 
376 Ill. 237, 

Mo. The most favorable evidence 
‘rule, when the sufficiency of evidence 
- is challenged, applies in a will contest 
the same as in any other law case.— 
' Walter y. Alt, 152 S.W.2d 135. 

- In determining sufficiency of contest- 
ants’ evidence in will contest, on a mo- 
_ tion for a directed verdict sustaining 
_ will at close of all the evidence, court 

_ must accept contestants’ evidence as 
‘true, disregarding proponents’ evidence, 
unless it aids contestants’ case, and 
_ give contestants benefit of every favor- 
able inference that may be legitimately 
drawn from whole evidence.—Walter vy. 
Alt, 152 S.W.2d 135. 

In determining sufficiency of contest- 
ants’ evidence in will case, on motion 
for directed verdict sustaining will at 
close of all the evidence, contestants’ 
evidence must be considered as a whole, 
not merely part of it isolated from the 
rest, and outstanding conceded facts 
may not be disregarded.—Walter vy. Alt, 
152 S.W.2d 135. 


Ala, 
giving affirmative charge for proponent 
on issue of undue influence was not re- 


aye 
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In will contest after probate, 


versible error, notwithstanding that 
wife who was principal beneficiary had 
caused lawyer to come for notes pre- 
pared by testator to aid lawyer in 
preparing will, that evidence may have 
tended to show conference between 
testator and wife in preparing the 
notes, that preparation of will was 
not in keeping with prior declarations 
of testator, and that wife in accord- 
ance with testator’s direction retained 
will in her possession, and did not re- 
peal its existence until testator’s death. 
Code 1923, § 10637, as amended by 
Gen. Acts 1931, p. 844; and § 10640.— 
Cook v. Morton, 1 So.2d- 890. ; 
Ill, In will contest, motion to direct 
verdict for proponents raised question 
whether there was any evidence fairly 
tending to prove allegations of the com- 
plaint. Smith-Hurd Stats. ce. 148, § 7. 
—Peters v. Peters, 33 N.H.2d 425, 376 
W237 
Mo. Unless evidence in will contest 
was sufficient, in view of all circum- 
stances in case, to warrant jury in find- 
ing that testator did not have testa- 
mentary capacity on date will was exe- 
euted, directed verdict sustaining will 
was proper.—Walter v. Alt, 152 S.W.2d 
Mo.App. In will contest, refusal of 
proponents’ requested instruction with- 
drawing issue of undue infiuence from 
jury at close of case was not error, 
although there was no evidence that 
undue influence had been exerted up- 
on testatrix, as alleged in petition, and 
eontestants had asked no instructions 
respecting undue influence, where rec- 
ord did not show that jury knew that 
such an issue was in the case.—Hig- 
gins v. Smith, 150 S.W.2d 539, trans- 
ferred 144 S.W.2d 149, 346 Mo. 1044. 
Mo.App. Where proponent of will 
makes due proof of execution of will 
and sanity of testator at the time and 
contestant offers no evidence, proponent 
is entitled to directed verdict establish- 
ing will.—Blomeyer v. Willey, 151 S.W. 
2d 535. 
929 


8 
Ohio App. In action to contest a 

will, trial court may properly direct 
a verdict to the effect that the will 
theretofore probated was not the last 
will of the testator, where the instru- 
ment purporting to be such will shows 
on its face that it is not a valid last 
will because of a failure to meet the 
requirements of the statute with re- 
spect to physical requirements of a 
valid will, since order purporting to 
admit such instrument to probate is 
void for lack of jurisdiction in pro- 
bate court to act in the premises. Gen. 
Code, §§ 10505, 12083—Lyon v. Lyon, 
84 N.W.2d 281. 
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Ga. On a caveat to the probate of a 
will, evidence was insufficient to jus- 
tify a charge to the jury on the sub- 
ject of monomania.—Boland y. Aycock, 
12 §.H.2d 319, 191 Ga. 327. 

Ind.App. In will contest on ground 
that testatrix was mentally incapable 
of making a will, instruction, as to the 
presumption of the continuation of un- 
soundness of mind of a permanent 
character was not erroneous for lack 
of medical or expert evidence showing 
that mental disease of testatrix was 
permanent, where under evidence given 
by witnesses question of permanency 
of unsoundness of testatrix’ mind was 
ae jury.—Griffth v. Thrall, 29 N.B.2d 


In will contest on ground of testa- 
trix’ mental incapacity to make a will, 
instruction that the law takes cog- 
nizance of such delusions only as point 
to actual unsoundness of mind or in- 
sane delusions and defining an insane 
delusion was proper under the evi- 


Sat ehcieati v. Thrall, 29 N.B.2d 
Ky. In proceeding to probate will 


where the evidence showed merely an 
opportunity to exercise undue influ- 
ence, or raised a suspicion that tes- 
tator might have been unduly influ- 
enced, refusal of court to instruct jury 
on issue of undue influence was. prop- 
er.—Compton v. Smith, 150: .S\W.2a@ 
657, 286 Ky. 179. 

Mich, In will contest, evidence: justi- 


Ss , 
suffering from _insan 
—In re Balk’s state, 298 
298 Mich. 3038. bes} eye gt Fi 
Mo. In suit to set aside will, uncon- 
tradicted evidence that will was pre- 
pared at testator’s request by executor, 
who read it te testator, that testator re- 
quested chief beneficiary to get two wit- 
nesses, who were procured and informed 
that they were expected to witness will, 
that testator signed it in their presence, 
and that they signed it in presence of 
testator and each other, established due 
execution of will as matter of law, 
though no verbal declaration that it was 
his last will or request that witnesses 
sign it was made in their presence by 
testator, so that instruction submitting 
issue of due execution thereof to jury 
was unnecessary and misleading.—Palm 
v. Maguire, 146 S.W.2d 636. 

Mo.App. In will contest, instructing 
that if jury believed that testatrix was 
possessed with false belief that  eon- 
testants were persecuting her and had 
been mean to testatrix, of which false 
belief testatrix was incapable of di- 
vesting herself, and that testatrix act- 
ed on such false opinion in executing 
purported will, jury should find that 
will was signed by testatrix under a 
delusion, was reversible error under 
evidence.—Higgins v. Smith, 150 S.W 


2d 539, transferred 144 S.W.2d 149, 
346 Mo. 1044. 
Mo.App. Where there was no sub. 


stantial showing to indicate that those 
named as executors in will exercised un- 
due influence on testatrix with respect 
to execution of her will, or that the 
disposition she made of her property | 
by her will was not the result of 
her own free agency and wishes in the 
matter, will contestant’s requested in- 
structions hypothesizing such issue as 
one of fact for the jury were properly 
Seta aaak sa v. Wiltz, 148 S.W.2d 
Ohio App. Where counsel for con- 
testant of will made repeated inquiries 
on question of notice of application for 
termination of guardianship when in- 
terrogating witnesses, the trial court 
was. warranted in instructing the jury 
that under the statute no notice need 


‘be given to other than the guardian. 


Gen.Code, § 10507-61.—Hikenberry vy. 
McFall, 36 N.H.2d 27. 
§ 932 

Ga. In proceeding to probate alleged! 


copy of lost will instruction that bur- 
den was on propounder to establish. 
that will offered for probate was cor: 
rect copy of original, by preponderance: 
of the evidence and instruction. that 
burden was on the propounder to show 
such fact by clear and convincing. evi- 
dence were not in such material con- 
flict as to mislead jury as to degree of 
proot required since instructions 
charged that clear and convincing 
proot was required of propounder and 
where propounder did not complain of 
instructions caveator could not. Code 
1933, § 113-611.—Callaway v. Gallaway,. 
14 §$.H.2d 4738. 


Mich. In will contest, instruction. re- 
garding declarations of testator as. evi- 
dence of undue influence was proper,— 
In re Balk’s Estate, 298 N.W. 779, 298 
Mich. 303. ; 

Mich. In will contest, instruction 
that relation of proponent to testatrix 
was of a fiduciary character, that pre- 
sumption was that proponent had exer- 
cised undue influence over testatrix- 
which required close scrutiny of the 
facts, and that, while this was a: rebut- 
table presumption, it necessitated testi- 
mony to overcome it, was not erroneous 
as to contestants.—In re Barth’s Estate, 
299 N.W. 118, 298 Mich,. 388, 

Mo. In will. contest, instruction that 
burden of proof as to undue influence 
was on contestants. was proper, where 
there was no: substantial evidence that 
any beneficiary sustained any confiden- 
tial relation. to testator so. as to create 
presumption. that. will. was product of 
undue influence—Kadderly. v.. Voss- 
brink, 149 S.W.2d 869. 

Mo.App. In will contest where con- 
testants- claimed: that’ testatrix was sul- 
ject. to insane delusions. when. purport-- 


_ Mich, Tie will contest, SiS ATE re- 
f garding principal beneficiary’s right of 
i ee nuaston was proper.—In re Balk’s 
‘Estate, 298 N.W. 779, 298 Mich. 303. 
Me. In will contest, instruction that, 
in order to invalidate a will on ground 
f of undue influence, such influence must 


-ogency, proper. —Kadderly vy. 

~ Yossbrink, 149 S.W.2d 869. 

: In will contest, instruction that it 
“was not sufficient to warrant finding 
against will merely because there 
might have been an opportunity for 
proponents, or some of them, to exer- 

cise undue influence over mind of tes- 
‘tator, or that some of them had an in- 
fluence over. the mind of testator, but 

* that, before jury would be warranted 

+ ‘in finding against will on ground of 

» undue influence, the evidence must 


j Prove to jury’s gatisfaction that undue 


‘influence was actually exerted over 
- mind of testator at time of execution of 
‘purported will and thereby caused tes- 
tator to purportedly make and execute 
‘a will was proper.—Kadderly vy. Voss- 
. brink, 149 S.W.2d 869. 
econ err will contest, instruction that every 
‘male person over 21 years of age of 
‘sound mind and not unduly influenced 
‘may by his will dispose of his proper- 


< 


ty as he sees fit was proper.—Kadderly 


a ~v. Vossbrink, 149 S.W.2d 869. 
Ohio App. In will contest, 
_ error to charge that the test of “undue 
% influence” is its effect on testator’s free 
“agency, and that undue influence is not 
influence of affection and attachment, 
- nor the mere desire to gratify wishes of 
another, but that it must be of such 
character and degree as to prevent 
_ exercise of that discretion and judg- 
ment which ies essential to a sound and 
_. disposing mind.—Cave v. were an 32 N. 
~~ “E.2d 581, 66 Ohio App. 196 
& Ohio App. In a_ will contest, where 
trial court in giving an instruction 
a ‘limited what it said to undue influence 
_. .and in no sense conveyed to the jury 
the idea that it was necessary for con- 
- testant to show undue influence, there 
was no error in definin undue influ- 


ence.—Hikenberry v. McFall, 36 N.E. 
20 27 .¢ 
: § 939 

Ohio App. In will contest, refusal to 


charge that where person writing will 
is attorney for testatrix and takes a 
-Jarge interest thereunder, there is pre- 
‘sumption of undue influence, was not 
-error, since no presumption of undue 
influence arises as result of a_benefi- 
-ciary writing the will.—Cave v. McLean, 
“32_N.E.2d 581, 66 Ohio App. 196. _ 
. In a will contest, it is not error to 
~ wefuse special charge that presumption 
as that testatrix, though signing will, 
id not know its context, and that bur- 
‘den is on person who wrote will to re- 
but’ and overcome this presumption, 
‘since burdén of proof is on contestants 
‘to show by preponderance of evidence 
sufficient to overcome contestee’s eyvi- 
dence and presumption of validity aris- 
ing from probate of the will, that will 
is invalid, and such burden does not 
shift. Gen. Code, § 12083.—Cave v. Mc- 
Lean, 32 N.H.2d 581, 66 Ohio App. 196. 
Tenn.App. In proceeding to contest 
‘a purported will allegedly executed at 
time testator was 90 years of age, 
lind, and on his deathbed, instruc- 
tion that in such a case there was no 
presumption that testator understood 
contents of paper when read in_ his 
presence, and that proponent had bur- 
den. of establishing that, at time pur- 
yported will was executed, testator’s 
mind was sufficiently clear, did not 
constitute reversible error as invading 
province of jury or as failing to pro- 
vide that burden ‘shifted to contestant 
after proponent had made a_ prima 
facie case—Burrow v. Lewis, 142 S. 
W.2d 758. : 
In will contest, better practice re- 
i ohare maintenance of a clear distinc- 


Beat @ 


y peel pee is on er and gen- 


it is not. 


spicious cir- 


eral burden of establishing insanity — 
and undue influence which continues 
throughout trial to rest on contestants. 
—Burrow v. Lew's :142°S.wi2d 758: 7 


§ 940 

Ind.App. In will contest on ground 
of testatrix’ mental incapacity to make 
a will, instruction that jury was not 
to assume that the facts stated in the 
hypothetical question were true because 
so stated, and was not to take such 
facts as true unless they had been es- 
tablished by a preponderance of the 
evidence, was not objectionable as re- 
quiring defendants to establish by a 
preponderance of all the evidence facts 
relied on to show soundness of mind 
of testatrix.—Griffith v. Thrall, 29 N.H. 
2d 345. - 

Ohio App. In will contest, refusal to 
charge that if jury should find by a 
preponderance of the evidence that any 
part of will was result of undue influ- 
ence, such influence would invalidate en- 
tire will, was not error, burden. being 
on contestants to establish undue in- 
fluence by a preponderance of evidence 
outweighing both the evidence pro- 
duced by contestee and presumption of 
validity arising from probate of will. 
Gen Code, § 12083.—Cave vy. MeLean,: 32 
N.H.2d 581, 66 Ohio App. 196. 

Instructions in will contest must 
elearly define rule that evidence intro- 
duced by contestant, in order that he 
may prevail, must be a preponderance 
outweighing both the evidence produced 
by contestee and presumption of validi- 
ty arising from probate of will. Gen. 
Code, § 12083.—Cave v. McLean, 32 
N.H.2d 581, 66 Ohio App. 196, 

§ 941 


Cal.App. Issues of fact in probate 
proceedings must be determined by the 
court, and AUTOR EAS: ndings respect- 
ing ‘the issues must be filed. Probate 
Code; of 1230.—In re Janes’ Estate, 107 
B.2zds 99. 

Cal.App. Where material fact in dis- 
pute in petitions for admission of de- 
cedent’s will to probate was question as 
to place of decedent’s residence at time 
of death, and if appellant’s contention 
was true, will should have been admit- 
ted to probate as a foreign will, and 
if respondent’s contention was true, 
will should have been admitted to pro- 
bate as an original will, it was proper 
for trial court to maké a finding on 
isstie as to decedent’s residence at time 
of death.—In re Winzeler’s Hstate, 108 
P.2d 720: 


§ 945 

‘Cal. In proceedings for probate of a 
document as decedent’s last will, pro- 
ponent could not object because of as- 
serted failure of trial court to make 
findings of fact when the court’s or- 
der denied the petition for probate up- 
on the ground that from the evidence, 
instrument was not last will of dece- 
dent, as findings of fact may be in- 
cluded in a judgment or order and 
the court’s finding was the ultimate 
fact in issue.—In re Janes’ Estate, 116 
P.2d 438, prior opinion 107 P.2d ‘99, 


Cal.App. In proceeding seeking ad- 
mission to probate of a memorandum 
as codicil to a will previously admitted 
to probate, trial court had power under 
statute to amend its findings in favor 
of contestant and order entry of a sec- 
ond judgment in ruling on proponent’s 
motion for a new trial. Code Civ.Proc. 
a4 662.—In re Coffin’s Mstate, 112 P.2d 


fin proceeding seeking to probate as 
eodicil to will previously admitted to 
probate a memorandum “make it joint 
tenancy 20,000,’ which was written in 
decedent’s handwriting, dated and 
signed by decedent, on an envelope con- 
taining bank book showing a small 
joint savings account of decedent and 
person to whom _ decedent delivered 
memorandum, finding that such mem- 
orandum did not constitute codicil au- 
thorized entry of judgment denying ad- 
mission to probate, notwithstanding 


position of the $20,000 


decedent intend ( 
memorandum to ma y 


fter her death—In re Coffin’ 
12 P.2d 34 
Cal.App. In proceeding. for pro] 
of will, where court found th 

document, involved was his last ‘will a ; 
testament, and had not been cancelled 
or revoked, finding that testato di 
leave a later will was included in 
finding, and specific finding of ex! 
of later will was unnecessary.—In 
Raentsch’s Estate, 114 P.2a 78 i 


§ 9438 
Tex.Civ. ea Contestant. 
no objections to issues aubm e 
will contest was deemed to ee 
sented to the form in which t 
given. Rey.St.1925, art. 2185 
Ross, 150 S.W.2d 144. 


court’s main charge of issues conce 
ing whether will and codicil e 
desires of testatrix concerning 
tion of her property, contes 
“waived” any right to have such issu 
submitted in any other form.— ord. 
Ross, 150 S.W.2d 144, 


a motion for new eth nae 
ponent sought to set aside an ( 
nying probate of a will on : 
newly discovered evidence was pr: tones 
Bled witht where proceeding wa 1 


whether Be ortseea. will was sig 
witnessed as by law required.- 
Trindle’s Estate, 297 N.W. 

The proper method to secur 
of order denying probate of a. 
person who was not a party 
not concluded by order was b 
or by an original action and 
proceeding in nature of a mo 
new trial—In re Trindle’s Es 


aside by circuit court ; and a 


granted. N.J.S.A. 3:2-31, 3: 
re Collins’ Will, 15 hs 2a’ 98, és 
Mise. 492. 


Where proponent of wails ncaa t 
have verdict finding undue influence 
set aside and new trial granted — 
ground of jury’s unauthorized us 
dictionary, depositions of constab 
charge of jury, of deputy © ie 
clerk who received verdict, a: nd of — 
person from whom constable obta ned s 
dictionary at juror’s request were ¢ ; 
petent evidence in acter anna 
facts in support of the ground 
new trial.—tIn re Collins’ Will, 15 
98, 18 N.J.Mise. 492. : 

Where proponent of will sought | 
have verdict finding undue influen 
aside and new trial granted on | 
of jury’s unauthorized use of di 
ary to ascertain meaning of the w 
“undue influence’’,. depositions 
rors offered to prove that they 
not influenced by the use of the d 
tionary were aBVE heage re 
ce Will, 15 A.2d 98, 18 N. 

Upon certification of factual “ques 
tions to circuit court, where jury « 
liberating issue of undue influence with 
respect to alleged will obtained and 
used a dictionary for purpose of as- 
certaining meaning of the words “un- — 
due influence’, verdict finding undue 
influence would be set aside by circuit 


court and new trial granted. N.J.S.A. 

3:2-31, 3:2-33.—In re Collins? Will, 15 

A.2d 98, 18 N.J.Mise. 492. ae 
Tex.Civ.App. Trial court did not Fe 

abuse its discretion in refusing mo- 

tion for new trial, after judgment pro- 

bating will, where motion was _ not 


filed until three weeks after rendition 
of final judgment and just before ad- 
journment of court. Rey.St.1925, art. in 


A aie vy. Halford, 142 S:;w.2d 
368. 
‘rial court did not abuse its discre- P 


5§ 9950-3, ar 
tion in overruling motion for new trial 
after judgment probating a will, which 
motion alleged that contestants had a 
. good and meritorious defense against 
; probation of will in that testator at 
va time he executed will was of unsound 
mind and was unduly influenced, where 
such issues were determined adverse- 
-—s- ity -to contestants in the will contest.— 
: Budd v. Halford, 142 S.W.2d 368. 
; § 950 : 
‘ N.J.Sup. Where undue influence in- 
- ducing execution of will, among other 
questions, was certified for trial by 
jury, and during deliberations an at- 
 tendant constable, upon juror’s recuest, 
furnished jury with copy of dictionary 
defining undue influence in a manner 
somewhat divergent from _ definition 
--—s- given by court in charge, grant of new 
trial was a lawful exercise of discre- 
tion. N.J.S.A. 3:2-31.—Application of 
Phelan, 19 A.2d 792, 126 N.J.L. 410. 
Se RAI. Conflicting evidence on _ testa- 
mentary capacity held to warrant 
granting new trial on ground that ver- 
dict for opponent was against weight of 
evidence, though motion for directed 
verdict ‘was properly refused.—Ham- 
wo mettiv. Hammett, vege 11. 
Ue 


Pixs 


«Ala. Where will contestant has de- 
-/manded a trial by jury and a verdict 
sustaining the will is returned, a mo- 
tion filed in equity for new trial by 
jury is not within itself evidence that 
an affirmative charge set out therein 
was in fact given in the trial at law. 
ode 19238, § 10637, as amended by 
-Gen.Acts 1931, p. 844; and § 10640.— 
Cook v. Morton, 1 So.2d 890. 

Where judge before whom will 


ing in his place at date of hearing of 
motion for new trial, and hearing was 
continued by consent to later date in 
order that presiding judge might read 
Mak the transcript prepared in the matter, 
- the presiding judge had jurisdiction to 
hear and determine the motion at later 
date, notwithstanding that judge who 
heard original proceedings returned to 
* eounty during intervening time. Code 
Civ.Proc. § 661.—Beck v. Superior Court 
of Mendocino County, 115 P.2d 201. 
+ N.Y.App.Div. In will contest, evi- 
dence sustained action of trial court in 
setting aside verdict of jury which 
~ found that will was result of undue in- 
fluence exercised by the proponent.— 
In re Isham’s Will, 28 N.Y.S.2d 825, 
262 App.Div. 929. 
RI. A ruling that there was evi- 
dence for jury on question of undue 
influence by physician was not incon- 
sistent with later ruling setting aside 
jury’s special finding of undue influence 
by the physician.—Marsh v. Rhode Is- 
land Hospital Trust Co., 21 A.2d 540. 


- 


§ 952 
Cal.App. A judgment to the effect 
that a memorandum was not a codicil 
to a will previously admitted to pro- 
bate and that probate of such mem- 
orandum as a codicil was denied was 
not subject to objection that it was 
premature and void because a formal 
judgment had not first been entered in 
the proceeding contesting admission of 
the memorandum to probate—In re 
_ Coffin’s Estate, 112 P.2d 34. 


Mo. Where will was presented to, 
and proof of its due execution was tak- 
en by, the judge in vacation within 
time prescribed by statute, judgment 
of judge in term time admitting will 
to probate was not void because not 
rendered within one year from date of 
first publication of notice of grant of 
Jetters testamentary, in view of the 
fact that the statute only requires that 
no proof shall be taken, or certificate 
\ of probate issued unless the purported 
4 will shall have been presented to the 
: probate court, or judge, or clerk there- 
2 of in vacation within one year. Rey. 
St.1989, § 532, Mo.St.Ann. § 531, p. 
@ 324; Mo.St.Ann, § 528, p. 322.—State 
ex rel. Callahan y. Hess, 153 §.W.2d 


WLS. 
Tex.Civ.App. Where proponent prop- 
erly and timely proposed probate of 


will and codicil and contest was filed 
on ground of lack of mental capacity 


‘* 
i 


of testatrix and undue influence and is- 


sue was fully joined, and contestant 
did not complain in motion for new 
trial concerning inquiries made of jury 
to ascertain if will and codicil were ex- 
ecuted in manner and under circum-~- 
stances entitling them to probate, judg- 
ment entered for proponent non ob- 
stante veredicto was not subject to at- 
tack on ground that it did not conform 
to the pleadings, the nature of the 
case proved and the verdict, which 
found that the codicil was result of un- 
due influence. Vernon’s Ann.Civ.St. art. 
2211.—Ford v. Ross, 150 S.W.2d 144. 

Where will contestant appeared and 
opposed motion for judgment notwith- 
standing jury’s finding on special is- 
sue that codicil was result of undue in- 
fluence, contestant ‘“waived’’ require- 
ment that reasonable notice of the mo- 
tion be given before it was heard and 
acted upon by ‘the court.—Ford v. 
Ross, 150 S.W.2d 144. - 

Failure of record to disclose affirma- 
tively that notice was given to will 
contestant of motion for judgment not- 
withstanding jury’s finding on special 
issue that codicil was result of undue 
influence, within reasonable time be- 
fore hearing on the motion, would not 
render the judgment void especially 
where the contestant appeared and op- 
posed the motion.—Ford y. Ross, 150 
S.W.2d 144. 


8 953 
Mo. In will contest, wherein directed 
verdict was rendered for proponents, 
judgment that plaintiff take nothing 
and that proponents recover costs was 
irregular but valid—Look vy. French, 
144 S.W.2d 128. 


§ 955 

Tex.Civ.App. Contention of will con- 
testants that a judgment probating a 
will was an “agreed judgment’ and 
not binding on them because agreement 
for entry of judgment was made by 
their counsel without their consent was 
without merit where recitals in judg- 
ment indicated that it was rendered 
upon a hearing, evidence, argument of 
counsel, and full consideration of the 
ou ge vy. Halford, 142 S.W.2d 


Cal. In will contest, evidence author- 
ized granting of proponents’ motion for 
judgment in their favor notwithstand- 
ing verdict of jury in favor of con- 
testant, on ground that no substantial 
evidence was presented by contestant 
in support of jury’s finding that tes- 
tator was not of sound and disposing 
mind on date will was executed.—In re 
Arnold’s Hstate, 107 P.2d 25, prior 
opinion 99 P.2d 376. 


§ 961 

Mo. In suit to contest probate of 
will alleged to have been revoked by 
subsequent lost will wherein jury ver- 
dict was for proponents, a judgment 
grounded on will sought to be pro- 
bated, and calling it the “last will’ of 
testatrix, conformed to the verdict and 
was proper.—Thomson y. Butler, 147 
S.W.2d 437. 


962 

Mass. The decree of a probate court 
refusing to admit a will to probate was 
a “final decree’, and the power to set 
it aside was analogous to that exer- 
cised by courts of common law to issue 
writs of review and by courts of equity 
to entertain bills of review.—Kennedy 
Va Sn IORS 32 N.H.2d 215, 308 Mass. 


N.J.Ch. Act of surrogate in setting 
aside and revoking probate of dece- 
dent’s will and the letters testamentary 
issued thereon, was proper under stat- 
ute providing that Orphans’ Court 
may, in any proceeding, after grant of 
letters, proceed by rule to show cause, 
a copy of which shall be served as the 
court may direct on the persons .there- 
in named, and court rule providing 
that there shall be at least five days’ 
service of all notices and rules to show 
cause and process, except where other- 
wise provided where the court other- 
wise directs. N.J.S.A. 2:31-48; Rules 
of Orphans’ Court, rule 49, N.J.S.A,. 
tit. 2.—Seaboard Trust Co. v. Topken, 
20 A.2d 709, 130 N.J.Eq. 46. 


fa 4} 82068 eer ng een 
‘Tex.Civ.App. Trial court — not — 
abuse its discretion in over Rig aOR os 
tion to set aside judgment probating 

will, on ground that will contestants 
were not notified of date on which 
will contest was to be tried and were 
not present when case was called, 
where record showed that contestants 
and their counsel were present and 
participated in the trial of will con- 


test.—Budd v. Halford, 142° S.W.2d 
368. 
§ 970 
Cal. The superior court of Alameda 


county, in admitting to probate a will 
of deceased who died in Belgium and 
who, at time of death, was a resident 
of France, necessarily found in accord- 
ance with allegations of petition that 
deceased had left property in Alameda 
county, and devisees, who had been 
served with notice of proceeding to pro- 
bate will and had full opportunity to 
come in and contest such finding, could 
not have jurisdictional facts as to ex- 
istence of property of deceased in Ala- 
meda county re-examined, after time 
for an appeal had elapsed, by moving 
to have order admitting will to probate 
set aside as void because made without 
jurisdiction. Code Civ.Proc. § 473, par. 
4; Probate Code, § 301(3).—In re Es- 
trem’s Hstate, 107 P.2d 36, prior opin- 
ion 101 P.2d 510. : 

The inventory and appraisement, filed 
subsequent to order of superior court 
for Alameda county, admitting to pro- 
bate a will of deceased who died in Bel- 
gium and who, at time of death, was 
resident of France, on ground that de- 
ceased had left property in Alameda 
eounty, which allegedly disclosed an ab- 
sence of property in Alameda county. 
did not disclose a lack of jurisdiction 
of superior court to enter order on face 
of the judgment roll so as to permit 
order to be challenged at any time, 
since inventory and appraisement were 
not part of judgment roll in the pro- 
ceeding to admit will to probate. Code 
Civ.Proec. § 473, par. 4; Probate Code, 
§ 301(3).—In re Estrem’s Estate. 107 P. 
2d 36, prior opinion 101 P.2d 510. 

Even if inventory, filed subsequent 
to order of superior court for Alameda 
county admitting to probate a will of 
deceased who died in Belgium and who, 
at time of death, was a resident of 
France, was available to show lack of 
jurisdiction of superior court on face of 
judgment roll, inventory did not show 
that superior court was without juris- 
diction because at time of death none 
of deceased’s property had a situs in 
Alameda county, where inventory mere- 
ly stated that certain property which 
superior court might have deemed situ- 
ated in Alameda county was without . 
value in the opinion of appraiser. Code 
Civ.Proc. § 473, par. 4; Probate Code, $ 
301(3).—In re Hstrem’s Estate, 107 P. 
2d 36, prior opinion 101 P.2d 510. 


Mass. The probate court of Norfolk 
county was not authorized to set aside 
a decree refusing to admit a will to 
probate because the petitioner seeking 
to vacate the decree had failed to in- 
troduce available evidence to prove that 
the decedent was not domiciled in Nor- 
folk county or because the case was not 
properly presented.—Kennedy v. Sim- 
mons, 32 N.H.2d 215, 308 Mass, 481. 

N.Y.App.Div. In proceeding to re- 
probate will, where record. failed to 
show that objections to probate were 
of sufficient merit to justify opening . 
of default, order granting ‘motion’ to 
open default and permit filing of ob- 
jections was an improper exercise of 
discretion.—In re Marshall's Will, 22 
NY.S.2d 897: 

§ 971 


N.Y.App.Div. One seeking vacation 
of decree admitting will to probate was 
not required to establish fraud upon 
the court, but fraud upon herself in 
procuring stipulation pursuant to 
which she withdrew her objections to 
probate was sufficient.—In re Dayton’s 
Will, 27 N.Y.S.2d pie 262 App.Diy. 53. 

9 


§ 
La. A judgment of probate is prima 
facie valid and cannot be annulled on 
the sole ground that it was rendered 


gate may vacate 


~ “question of fact’. 


. tibility to such influence, 


Proceeding to set aside judg- 
of the district court disallowing 


will and denying probate thereof, on 
“ground of alleged fraud 


concerning 
which the proponent, who participated 
in the transactions involved, was aware 
at time of entry, of district court’s 
judgment, was barred by limitation and 
could not be maintained at a date more 
than two years from the rendition of 
the judgment. Comp.St.1929, § 20-2008. 
—In re McLean’s Hstate, 295 N.W. 270. 

N.J.Ch. The statute providing that 
surrogates shall have power to open, 
vacate, modify or set aside, or to en- 
ter as of a former time a decree or or- 
der, or to grant a new trial for fraud, 
newly discovered evidence, clerical er- 
ror or other sufficient cause, does not 
limit the time within which the surro- 
its decree for the 
causes mentioned, and hence order re- 
voking probate of will more than seven 
years after decree for probate was not 
too late. N.J.S.A, 2:31-4——Seaboard 
Trust Co. v. Topken, 20 A.2d 709, 130 
N.J.Hq. 46. 


§ 985 : 

Mass. On question whether the pro- 
bate court of Norfolk county had juris- 
diction of petition to probate instru- 
ment purporting to be the will of a de- 
eedent who came to that county from 


Florida shortly before his death, wheth- 


er decedent had formed the necessary 
intent to make the town of Millis in 
Norfolk county his domicile was a 
G.L.,Ter.Ed., ¢. 215, 
§ 3—Kennedy v. Simmons, 32 N.H.2d 
215, 308 Mass. 431. 

Evidence supported probate court’s 
finding that decedent who came from 
Florida shortly before his death was 
domiciled in the town of Millis in Nor- 
folk county at the time of his death, 
and hence the probate court of Nor- 
folk county had jurisdiction of peti- 
tion to probate instrument purporting 
to be decedent’s will. G.L.(Ter.Hd.) 
ec. 215, § 3.—Kennedy v. Simmons, 32 
N.E.2d 215, 308 Mass. 431. 


2 


Del.Super. In probate matters, the 
superior court has appellate jurisdiction 
only, and has no original jurisdiction 
to pass upon the validity of a supposed 
last will which has never been of- 
fered for probate by register of wills. 
Const. art. 4, § 33.—In re Ainscow’s 
Purported Will, 17 A.2d 227. 

Where it appeared on appeal that in- 
strument admitted to probate was not 
the last will of testator because of al- 
terations made therein by _ testator 
without formality of re-execution be- 
fore testamentary witnesses, superior 
court had no jurisdiction to admit 
to probate the contents of original in- 
struiment, which had never been offer- 
ed for probate by register of wills, and 
could only order the probate of altered 
instrument set aside. Const. art. 4, § 
33.—In re Ainscow’s Purported Will, 17 
A.2d_ 227. 


§ 993 

Cal. An order denying contestants’ 

motion to set aside an order admitting 

a will to probate was an “appealable 

order.” Code Civ.Proc, § 473; Probate 

Code, § 1240.—In re Estrem’s Estate, 

P.2a 36, prior opinion 101 P.2d 
510. 


Cal.App. Order denying motion for 


‘judgment notwithstanding the verdict 


jin will contests was not an “appealable 
order’, under the Probate Code, and 
attempted appeal therefrom would be 
dismissed. Probate Code, § 1240.—In 
re Webster’s Hstate, 110 P.2d 81, re- 
hearing denied 111 P.2d 355. 


§ 995 

Ky. In will contest proceeding where 
witnesses testified that testator stated 
that wife would not allow him to give 
any part of his property to children of 
deceased daughter and contestees did 
not request court to admonish jury 
that testimony could not be considered 
as substantive evidence of undue influ- 
ence but only as to testator’s suscep- 
contestees 


trial was made in will contest, no ques- 
tion could be raised on appeal as to 
sufficiency or weight of evidence in 
support of verdict.—In re Barth’s Hs- 
tate, 299 N.W. 118, 298 Mich. 388. © 
Pa. Although right to appeal from 
order admitting instrument to probate 
was not questioned in court below nor 
on appeal from decree sustaining appeal 
from register’s decision, the Supreme 
Court was bound under statute-to raise 
the question on its own motion and 
reverse erroneous decision. 20 P.S. 
oer re Knecht’s Estate, 19 A.2d 
R.I. Exception to denial of propo- 
nent’s motion for new trial raised ques- 
tion whether trial justice was clearly 
wrong in holding that special finding 
of jury as to exercise of undue in- 
fluence. and general verdict of jury 
were consistent with and supported by 
the law of the case and the evidence 
and did substantial justice between the 
parties—Marsh y. Rhode Island Hospi- 
tal Trust Co., 21 A.2d 540. 
Tex.Civ.App. In proceeding to pro- 
bate a will, where alleged error of court 
in. overruling contestants’ plea to’ the 
jurisdiction on the ground of testator’s 
residence in another county at time of 
death was not raised in contestants’ 
motion for new trial, such error would 
not be considered on appeal.—Slay v. 


Dubose, 144 S.W.2d 594, error retused. — 


§ 997 

Ky. Where an heir was not sum- 
moned on appeal from county court or- 
der probating will, but such heir made 
an objection to the consolidation of the 
appeal from the order probating will 
with an appeal from order denying pe- 
tition to set aside the probating order, 
by making the objection to the consoli- 
dation the heir entered her “appear- 
ance’ and was as effectually before the 
court as if she had been summoned.— 
Martin v. Combs, 145 S.W.2d 108, 284 
Ky. 530. 


§ 99 

Fla. Where order of the © circuit 
court, enlarging time for hearing ap- 
peal from order of county court revok- 
ing probate of will, was recorded in 
circuit court minute book, statute re- 
quiring. order enlarging time for hear- 
ing appeals to be filed and recorded in 
office of clerk of circuit court was suf- 
ficiently complied with, in absence of 
statutory requirement that order should 


be recorded in chancery order book. 
Comp.Gen.Laws 1927, §§ 4642, 4857, 
4948; Acts 1933, ec. 16103, § 53.—In re 


86 

A provision of the probate code re- 
garding enlarging of time for hearing 
appeal from county court is “directory” 
and not “mandatory”. Acts 1933, e. 
16103, § 53.—In re Alkire’s Estate, 198 
So. 475, 142 Fla. 862. 


§ 1004 

Tex.Civ.App. The grounds of error 
specified in application for writ of cer- 
tiorari to review orders probating will 
were limited to issues set up in orig- 
inal application for the writ and cou:d 
not be amended so as to rely on con- 
tention that bequest in will was condi- 


Alkire’s Hstate, 198 So. 475, 142 Fla. 
2. 


tional. Rev.St.1925, art. 939.—Ripley 
y. Dearing, 153 S.W.2d 243. 
§ 1007 


Neb. Where, on appeal from probate 
eourt to district court, appeal bond is 
filed within prescribed time, but the 
bond is defective, the proper procedure 
for the successful party is to move to 
require proper bond to be given within 
time designated by the district court, 
and, upon failure to comply with the 
order, that the appeal be dismissed. 
Comp.St.1929, § 30-1603.—In re Mce- 
Lean’s Hstate, 295 N.W. 270. 

Where bond executed by will con- 
testants who appealed from decision of 
county court to the district court was 
defective as an appeal bond because 
it failed to conform to conditions of 
statute, but the bond was sufficient as a 
cost bond, the bond might be amended 
by obtaining leave of the district court 


oa iipaule , 
Where no motion for new 


§ 1015 
Certiorari 
probate court, which overruled will 
contest and probated will, did not oust 
or suspend jurisdiction of prob 
court to proceed with administratior 
of matters with reference to which n 
appeal was taken, even if the bond giv: 
en effected a proper supersedeas to stay 
probate proceedings, and an order 
probate court authorizing sale of realty 
by administrator pro tempore, which © 
was made during pendency of certio- 
rari proceedings, was not subject to 
collateral attack. 
Sti cartswerssver 
Barnsdall Oil Co., 118 F.2d 699. 
Mo. The pendency of appeal 
judgment in circuit court in favo: 
proponents of will which had not : 
admitted to probate by judgment of 
probate court, but which had bee 
declared to be the Jast will of tests 
by a probate judge in vacation, @ 
not impair, suspend, or affect po 
probate court to exercise its jurisdic- 
tion to admit will to probate, since ci 
cuit court, because of lack of judg-_ 
ment in probate court, had no jurisdic 
tion of proceedings and hence its 
ment was void.—State ex rel, Ca no 
v. Hess, 153 S.W.2d: 713. ae 
Neb. An appeal bond given by wil 
eontestants who appealed from count 
eourt to district court, which was 
ditioned to pay costs which migh a 
assessed against the contestants instead 
of being conditioned to pay all deb 
dainages, and costs as required by sta 
ute, was a mere ‘cost bond” and di 
not supersede the judgment of coun 
court, but was not void and was sw 
cient to give the district court jurisd 
tion ,of subject matter involved. (C 
St.1929, § 30-1603.—In re MeLean’s 
tate, 295 N.W. 270 1 
Failure of circuit court to dis- 
miss appeal from order of county co 
revoking probate of a will because 
day period for hearing appeal had e 
pired was not error where an orde 
was. entered enlarging time in w 
appeal could be heard’ because of 
condition of the docket of the ¢ 
and other important cases were 
being considered. Acts 1933, e 16 
§ 53.—In re Alkire’s Estate, 198 
475, 142 Pla, 862. coi. 
Jowa. An omnibus assignment of | 
Jeged errors of the trial court in ad- 
mitting evidence offered by - will cone 
testant over proponents’ objections was 
insufficient for failure to comply w : 
court rule. Supreme Court Rules, rule — 
SO re Rogers’ Hstate, 295 NW. 
103. oo 
N.J.Orph. Motion to dismiss appeal 
to Orphans’ Court from decision of | 
Surrogate admitting will to probate, on 
ground that proponent was served only 
with a citation and not with copy of — 
petition for appeal, was denied, where ~ 
records of Orphans’ Court’ showed t ‘7 
petition was served. on proponent, as_ 
appeared from acknowledgment of sery- 
ice, indorsed on original.—In re Davis’ — 
Hstate, 15 A.2d 895, 18 N.J.Mise. 655. 


§ 1017 Bo 

Mass. In proceeding to revoke pro- 
bate court’s decree which authorized | 
guardian of petitioner to transfer cer- | 
tain stock to himself individually, — 
where there was no report of the eyi- 
dence and there were no findings of 
fact, the Supreme Judicial Court could 5 
not say that evidence required finding ¢ 
that petitioner was given no notice of ‘ 
guardian’s petition to transfer the si 
stock, notwithstanding guardian’s peti- i 
tion showed no acceptance of service, 
and that interlocutory decree appoint- 
ing guardian ad litem and final decree 
contained no recitals concerning notice, 
in absence of showing as to what other 
evidence, if any, was introduced.—An- 
agnostopoulos v. Anagnostopoulos, 30 
N.H.2d 410, 307 Mass. 493. 

Ohio App. Where contestant of will 
appeals judgment for proponent, and 


$ 1017 oe 
proponent moves to dismiss on ground 


that bill of exceptions was not prop- 
ly filed, the proper procedure, if the 


is to affirm the judgment, and not to 
grant the motion to dismiss.—Hiken- 
berry v. McFall, 36 N.E.2d 27. 
_ Tex.Civ.App. Where it was made to 
appear in the record that there was 
extensive testimony from a number of 
instruments and witnesses on issues 
- whether decedent had executed a docu- 
ment tendered for probate as his will, 
_ and whether he had testamentary Ca- 
_——s pacity, a proper statement of all essen- 
tial facts as presented to the court 
_ below was necessary to an adequate 
and authoritative review of judgment 
denying application to have document 
admitted to probate.—Caffee v. McBee, 
142 S.W.2d 581, error refused. 
Pe § 1019 : 
- €al.App. Where trial court denied 
probate to residuary clause, revocation 
clause, and clause appointing benefi- 
ciary of residuary clause as executor 
but admitted to probate remaining 
clauses and earlier will in so far as it 


appointed executor, and reviewing court 
affirmed except as respects clauses re- 
-yvoking earlier will and appointing ex- 
-ecutor, as to which the case was re- 
-manded for jury determination, bene- 
 ficiaries o{ residuary clause were not 
entitled tc rehearing on ground that 
otherwise they would no longer have 
an interest entitling them to maintain 
the will contest. Probate Code, § 370. 
—In re Webster’s HWstate, 111 P.2d 355, 
denying rehearing 110 P.2d 81. 
Fia. The technical contention that 
orders made by circuit court on motion 
of one appellant enlarging time for 
- hearing appeals from order of county 
- eourt revoking probate of will, was le- 
' gally insufficient to include other ap- 
_pellants in same cause, was too late 
- when presented for first time in peti- 


tion for a rehearing in the Supreme 
Court. Acts 1933, c. 16103, 53.—In 
ey TS ® Estate, 198 So. 475, 142 Fla. 


y. Where judgment was rendered 
for contestants in will contest proceed- 
ings, refusal to allow an amendment to 
original pleading of contestants was 


> dy, 149 S.W.2d'17, 285 Ky. 715. 
: fe “Mass. Where sole question presented 
by petitioner’s appeals from decrees 
dismissing her appeals from _ decrees 
adjusting controversy concerning pro- 
pate of will and allowing will and from 
dismissal of petition to revoke those 
decrees could be decided upon appeal 
from decree denying petition to revoke, 
the other appeals were treated as 
-waived.—McDonagh vy. Mulligan, 30 N. 
E.2d 385, 307 Mass. 464. 
Minn, Where probate court, in re- 
' sponse to seasonable application, vacat- 
ed a previous appealable order which 
admitted one will to probate, but which 
- did not specifically deny admission of 
another will which applicant sought to 
have admitted to probate, after time 
for appeal from the order had expired, 
on ground that its failure to notify ap- 
plicant of order constituted excusable 


pie neglect within statute, and appeal was 
Fs taken to the district court from amend- 
ee? ed order specifically admitting the same 


will as did the previous order, and spe- 
cifically denying applicant’s will, the 
district court should have decided the 
merits of the application and should 
not have vacated probate court’s vacat- 
ht ing order on ground that probate court 
i acted without jurisdiction in entertain- 


cept ang application. Mason’s Minn.St.1927, 
—  -§ 9283; Mason’s Minn.St.Supp.1940, §§ 

8992-6, 8992-57, 8992-166; § 8992-164, 
oe subd. 1.—In re Showell’s Estate, 297 
? NOW. oT 


Tex.Civ.App. Where probate court 
did no more than admit will to probate 
and made no attempt to administer up- 
on the estate, and from its orders an 
appeal was taken to the district court, 
there was nothing before the district 
court except question of validity of the 
will, and the district court had no au- 
thority to allow any claim against 
either the separate or community estate 


court rules in favor of the proponent, 


belonging to the d 


Houston, 152 S.W.2d 522, error grant- — 
ed. ak ie : ‘ 
Tex.Civ.App. The county court sit- 


ting in probate, and the district court 
on certiorari to review determination of 
probate court, did not have jurisdiction 
to determine alleged estoppel against 
seeking probate of will, urged by only 
one of the parties objecting to the pro- 
bate, where such determination would 
involve adjudication of such person’s 
title to real estate.—Ripley v. Dearing, 
153 S.W.2d 243 
§ 1020 

Ala. Finding of probate court based 
on examination of witnesses ore tenus 
is presumed to be correct and will not 
be disturbed by the Supreme Court un- 
less palpably erroneous. Code 1940, 
Tit. 13, § 309.—Wiggins v. Wiggins, 2 
So.2d 402. 

Cal.App. When the District Court 
of Appeal considers the findings of a 
jury on issues submitted to them in a 
will contest, the findings stand the 
same as the findings of fact made by a 
court in a civil action.—In re Webster’s 


Estate, 110 P.2d 81, rehearing denied 
Pile PVdusbby 
Cal.App. In will contest, trial judge 


as trier of facts had power to pass on 
credibility of witnesses.—In re Braue’s 
Estate, 114 P.2d 386. 

Cal.App. In will contest, trial 
court’s finding upon conflicting evi- 
dence that, with exception of names of 
witnesses, document was entirely writ- 
ten, dated, and signed by hand of tes- 
tatrix, was conclusive on appeal.—In 
re Kaminski’s Hstate, 115 P.2d 21. 
Iowa. The Supreme Court is bound 
by the findings of the jury on the ul- 
timate question of testamentary capaci- 
ty if there is evidence sustaining the 
eh hay 2 re Ensminger’s Estate, 296 


Mo. In will contest, a verdict setting 
will aside on ground that testator 
lacked mental capacity could not be 
sustained on ground that jury could 
compare signatures on _ photostatie 
copies of will and instrument admitted- 
ly signed by testator to see if signa- 
ture on will was genuine, where there 
was no issue of forgery in the case.— 
Hennings v. Hallar, 149 S.W.2d 338. 

N.Y.App.Div. Where surrogate’s find- 
ing that testator lacked testamentary 
capacity is amply supported by proof, 
decree denying probate of will will be 
affirmed.—In re Johnson’s Will, 24 N. 
Y¥.S.2d 428, 261 App.Div. 821, 837. 


R.I. Where reasons of appeal relied 
on by contestants on appeal to the su- 
perior court from a decree admitting 
will to probate alleged that testatrix 
was not of sane and disposing mind 
and memory, but, after a determination 
by the superior court approving a gen- 
eral verdict that instrument was not 
last will of testatrix and special find- 
ing that nurse had exercised undue in- 
fluence, the contestants did not bring 
any bill of exceptions to the Supreme 
Court, the case would be determined by 
the Supreme Court on basis that tes- 
tatrix was of sound and _ disposing 
mind and memory at time instrument 
in question was executed.—Marsh _ y. 
Rhode Island Hospital Trust Co., 21 A, 
2d 540. 

Tex.Civ.App. On appeal from judg- 
ment refusing to probate will, in case 
tried without jury and without re- 
quests for findings or conclusions, 
question presented was whether the 
evidence showed conclusively that tes- 
tatrix had testamentary capacity, or, 
conversely, whether there was any evi- 
dence to support implied finding that 
she did not have testamentary capacity. 
—Krumb v. Porter, 152 S.W.2d 495, 
error refused. 

Tex.Civ.App. Evidence introduced by 
proponents of will concerning testa- 
mentary capacity of testatrix cannot 
be held to be conclusive of the issue on 
appeal from judgment denying pro- 
bate, unless there was no evidence con- 
flicting therewith—Krumb y. Porter, 
152 S.W.2d 495, error refused. 

In proceeding to probate will, evi- 
dence did not conclusively establish 
testamentary capacity of testatrix, but 


x ; 7 
orted | 
ut: a jury r 


Utah. A will contest is a law cas 
and if there is substantial evidence to: | 
support the verdict, the Supreme Court — 
will not interiere.—In re George’s Es-° 
tate, 112‘P.2d 498. ° 
; : § 1022 

Cal. Where a holographic will was 
found with a slip of paper clipped to 
it, saying “This is'a copy of my last | 
will, the original is in my safe de- 
posit box’’, and there was no extrinsic 
evidence as to meaning attached to 
word ‘copy’ by decedent, the proper ; 
interpretation of the notation was a 
“question of law’ and might be re- 
viewed on appeal.—In re Janes’ Estate, 
He P.2d 438, prior opinion 107 P.2d 


§ 1023 F 

R.I. A decision of the trial justice 
refusing to set aside general verdict 
against will or special finding of undue. 
influence was not clearly wrong, but 
was sustained by the evidence.—Marsh 
yv. Rhode Island Hospital Trust Co., 21 
A.2d 540. ‘ 

A decision of the trial justice deny- 
ing proponent’s motion for new _ trial 
would not be disturbed in view of fact 
that trial justice, who saw and heard | 
the witnesses testify, was in better po- i 
sition than Supreme Court to determine 
whether there was a probability that 
jury were misled.—Marsh y. Rhode 
Island Hospital Trust Co., 21 A.2d 540. 


§ 1025 \ 

Fla. Where circuit court had juris- 
diction to hear appeal from order of 
county court revoking probate of will — 
and circuit court entered decree re- 
versing county court’s revocation order, — 
the circuit court’s decree was not objec~ 
tionable on ground that circuit court. 
failed to act as an appellate court but ~ 
considered the case de novo.—In re Al- | 
kire’s Estate, 198 So. 475, 142 Pla. 862. 

Ill. In trial de noyo on appeal to. 
circuit court from order of county 
court admitting or refusing to admit. 
will to probate, issues are limited to 
due execution of will, testator’s sanity, 
and question of whether fraud, forgery, 
compulsion or other improper conduct 
sufficient to invalidate will has been. 
shown. Smith-Hurd Stats. ¢c. 3, § 223, 
484, 487; c. 148, § 2—Bley v. Luebeck, ° 
35 N.H.2d 334, 377 Ill. 50. 

§ 1027 oe 

Neb. Where basis of appeal to dis- 
trict court from county court’s decree 
in probate proceeding was that probate ( 
court erred in construction of a will, . 
appellant’s petition in the district court 
could be challenged by demurrer in 
the same way as though the action was 
an original one in the district court 
for construction of the will.—In re 
Robinson’s Estate, 298 N.W. 559. \ 

Where petition for construction of 
will set forth the provisions of the 
will and collateral facts bearing on 
the provisioi.s, and the allegations did 
not support petitioner’s contention and 
prayer, the petition. was subject to de- 
murrer.—In re Robinson’s state, 
N.W. 559. i Sate 


_ § 1028 

Pa. Proof of the tact of the probate 
of a will does not on an appeal from the 
probate have any evidential value but it 
does have procedural value as raising a 
presumption of the validity of the will, 
and that presumption becomes a chal- 
lenge for proof addressed to the chal- 
lenger of the will.—_In re Geho’s Estate, 


,17 A.2d° 342, 340 Pa. 412. 


Pa.Orph. Where a will has been duly 
admitted to probate, and a subsequent 
appeal is taken on the ground of undue 
influence, the question of undue influ- 
ence must be supported by testimony 
taken de novo without according any 
evidential value to the probate record; 
but as to execution and testamentary 
capacity, the probate record remains 
conclusive.—In re Geho’s Estate, 32 
Berks 43, 


§ 1029 ; 
Pa. On appeal from the probate ef a 
will, the proper practice is to offer the 
register’s record of probate, including - 


; ick 

1 the eoataatanke have 
ered, evidence of such probative value 
nm support of their allegations against 

he will that if it stood uncontradicted, 
would upon an issue being awarded 
pport a verdict against the will.—In 
p o ees Hstate, 17 A.2d 342, 340 Pa. 


§ 1030 
at I. On appeal to circuit court from 
order of probate or county court al- 
lowing or denying probate of will, pro- 
ponent may support will by any evi- 
dence Competent to establish a will in 
ehancery, but contestant is limited, as 
to evidence of execution of will ‘and 
testamentary capacity of testator, to 
subscribing witnesses, although he may 
show fraud, forgery and compulsion or 
other improper conduct by testimony 
of other witnesses. Smith-Hurd Stats. 
-e.. 3, § 223: c. 148, § 2.—Bley v. Lue- 
beck, 35 N.E.2d 334, 377 Dl. 50. 
: The rule that, on appeal to circuit 
court from order of probate or county 
eourt allowing or denying probate of 
will, contestant is limited, as to evi- 


, dence of execution of will and testa- 
_ tor’s testamentary capacity, to sub- 
_ Seribing witnesses, and may only intro- 

duce other testimony to show fraud, 
forgery and compulsion or other im- 
Proper conduct does not apply to pro- 
ceedings to probate lost will, and other 
‘testimony is admissible on issue of 
revocation in such Aiea Smith- 
Hurd Stats. ec. 3, §§ 2 84, 487; «. 
148)" §° 2; Smith- Nacd Stats. Const. 
art. 6, §§ 18, 20.—Bley v. Luebeck, 35 
N.E.2d 334, 377 Il. 50. 


§ 1031 

J -Pa.Orph. In order to set aside the 
probate of a will on appeal, it must be 
-. Clearly shown that the testator’s mind 
_ Was presently imprisoned at the actual 
making of the will; and it igs not 
enough to show that the circumstances 
attendant upon its execution are con- 
sistent with the hypothesis of its hav- 
ing been obtained by undue influence, 
but it must be shown that they are in- 
consistent with any other hypothesis.— 
In re Geho’s Estate, 33 Berks 43. 


% Pa.Orph. Burden of proving execu- 
tion and validity of a will is met by 
offering in evidence register of wills’ 
record of probate proceedings. And 
where contestants fail to produce evi- 
dence that raises doubt as to genuine- 

- ness of signature to a will, appeal 
from decree of register admitting will 
to probate cannot be sustained.—In re 
VCCh sees Estate, 34 lLuz.L.Reg.Rep. 


Thus where contestants attempted 
to prove forgery of signature of testa- 
tor by claiming that one having no in- 
terest in the estate had allegedly said 
he had put the signature upon the 
will, but who, called by contestants, 
denied such statement, but knowing the 
handwriting, verified decedent’s signa- 
ture.—In re Kelpsh’s Estate, 34 Luz.L. 
Reg.Rep. 433. 

8 1039 
- Ala. The finding of probate court on 
petition to set aside probate of will 
and revoke letters testamentary, when 
based on examination of witnesses ore 
tenus, is presumed to be correct and 
will not be disturbed by reviewing 
court unless palpably erroneous. Code 
1923, § 9600.—Johnson v. Barnett, 199 
So. 804, 240 Ala. 413. 


 Cal.App. On appeal upon the judg- 
ment roll from judgment denying ap- 
plication to admit to probate as a codi- 
cil to a will previously probated a cer- 
tain memorandum, i 
ous in its use of the word “it,” appel- 
late court must conclude that trial 
eourt on all of the evidence found that 
. the word “it”? did not refer to other 
-writings on the envelope on which 
memorandum was written nor to the 
contents of such Seana re Cof- 
fin’s Estate, 112 P.2d 34, 
Mass. The dismissal of petition to 


Re revoke probate court decree imported 


pie ga Boing of all facts necessary for its 


et ts 


which was ambigu-, 


absence of anythin; 


to be assumed that a decree refusin 
to admit a will to probate was base 
on proof of all essential direc onal 
facts.—_Kennedy vy. ee 32 N.H.2d 
215, 308 Mass. 431 

Mich, On appeal “from judgment or- 
dering instrument to be admitted to 
probate as will notwithstanding verdict 
of jury finding that instrument was not 
testator’s will, Supreme Court would 
consider testimony in light most favor- 
able to contestant.—In re Livingston’s 
Hstate, 295'N.W. 343, 295 Mich. 637. 
\R.I. In considering exception to di- 
rected verdict sustaining will, weight of 
evidence and credibility of witnesses 
must be laid to one side.—Talon v. 
Jackson, 19 A.2d 4, 

In considering exception to Aiveeees 
verdict sustaining will, reasonable in- 
ferences from evidence not favorable 
to the adverse party to motion for di- 
rected verdict must be rejected, while 
all reasonable inferences favorable to 
such party must be accepted and given 
effect.—Talon v. Jackson, 19 A.2d 4. 


§ 1040 

Ky. Where a fair and impartial trial 
on merits was accorded on appeal from 
order probating a will and from an or- 
der denying petition to set aside the 
probating order, inconsequential irregu- 
larities in mere technical departure 
from usual procedure did not require 
reversal of judgment.—Martin v. Combs, 
145 S.W.2d 108, 284 Ky. 530. 

Where will was attacked on ground 
that it was procured by undue influ- 
ence exercised over testatrix by her 
three unmarried children to whom a 
major portion of testatrix’ estate was 
devised, permitting a witness to intro- 
duce in evidence a verbatim copy of a 
prior will written by him for testa- 
trix disposing of her property to her 
then unmarried children, including one 
who had married prior to execution of 
the will offered for probate, in substan- 
tially the same terms as will offered for 
probate, was not prejudicial error, even 
if the prior will had not been duly exe- 
euted, Ky.St. § 4852.—Martin v. Combs, 
145 S.W.2d 108, 284 Ky. 530. 

Where will was attacked on ground 
that it was procured by undue influence 
of three unmarried children to whom 
testatrix gave major portion of her es- 
tate, excluded testimony that after tes- 
tatrix’ death an unmarried child stated 
that testatrix made a will about two 
weeks before she died which was prac- 
tically an equal division of her proper- 
ty was not of such material relevancy 
on question of undue influence as to 
justify reversal.—Martin v. Combs? 145 
S.W.2d 108, 284 Ky. 530. 


Where will was attacked on ground 
that it was procured by undue influence 
of three unmarried children to whom 
testatrix gave major portion of her es- 
tate, refusing to perinit cross-examina- 
tion of an unmarried child regarding 
statements he allegedly made after tes- 
tatrix’ death, that testatrix made a will 
about two weeks before she died which 
was practically an equal division of her 
property, was not prejudicial error 
where no avowal was made that such a 
will had been  executed.—Martin  v. 
Combs, 145 S.W.2d 108, 284 Ky. 5380. 

Mass. No harm could result to heir 
at law appealing from allowance of will 
from the striking out of words from 
residuary clause, where Jegal effect of 
interpretation of will would be the 
same as if words were not struck out 
and in no event would heir take any 
part of the estate—Batt v. Vittum, 30 
N.H.2d 394, 307. Mass. 488. 

Mich. In will contest, wherein pro- 
ponent’s witness was asked if she had 
not said that testatrix was in state of 
coma for three weeks before she died, 
and witness replied that. she might 
haye written such statement, action of 
court in voluntarily stating to jury 
that “all this has nothing to do with 
the case’”’, except in determining wheth- 
er testatrix was competent on date she 
executed will, that the only issue was 
whether testatrix made a legal will 


hs record for the contrary, it | ee ane 


tion to find that writing read 


da nd 
question of a unting > 
dicial to contestants.— 
tate, 299 N.W. 118, 298 Mich. 388. _ 
Mo. In suit to set aside’ will, in 


dence as will was not testato 
will, unless testator declared it | 
such in attesting witnesses’ 
and hearing, was error, requi 
versal of judgment for plaintiff, 
naturally leading jury to think — 
they must set aside will pe, 


standin 
declaration thereof by acts~ al 
duct.—Palm v. Maguire, 146 S.W.2. 
Ohio App. In proceeding to pr 
a will, it was prejudicial agains 
ponent to reject testimony of a 
who prepared will, and who. 
eficiary ‘thereunder, respecting 
versation between attorney and t 
trix in presence of witnesses 
signed will, since such conve 
was not a “privileged communicat 
Gen.Code, § 11494(1).—In re | 
Will, 35 N.H.2d 784, 67 Ohio \ } 
RI. Where conspiracy between pi 
ician and nurse to influence te at? 
was not charged in reasons of ap 
and case was not submitted to 
any theory of conspiracy, error 0: 
in finding that physician exercised 
due influence would not require 
trial on theory that jury mus 
found a conspiracy to. exist bet 
physician and nurse and that thei 
a finding of undue influence by nw 
could not be sustained. —Mai 
Rhode Island Hospital Trust Co. 3 
2d 540. ra 
Utah. 


evidence that testat 


grounds. ere re one s Estate, 


2d 498. 
§ 1043 iy. 

N.Y.App.Div. Where Rapa: 
that paper purporting to be test 
will was not free and voluntary 
testatrix and that at time of its e 
tion testatrix was not free fro 
straint were supported by evidence, 1 
were inconsistent with jury’s fi 
that paper was not procured by fr 
duress or undue influence, : and s 


new 
Will, 
868. 
Ohio App. When the evidente e 
ceived and that improperly a 
probate court in proceedings. to ) 
bate a will presents a prima facie | 
on the facts necessary to probat 
will which is denied in probate court 
reviewing court, such as the Court ‘ 
Appeals, may order the will probated. 
—In re Fisher’s Will, 35 N.H.2d 84 
67 Ohio App. 6. aks 
Tex.Civ-App. Where jury by ans 
to special issue found that codicil 
executed as result of undue influen 
and trial court entered judgment fo 
proponent notwithstanding such find- 
ing but the evidence which was admitted 
together with evidence which was im 
properly rejected required submissi 
of the issue of undue influence to t 
jury, the judgment was reversed a 
the cause was remanded for another: 
trial— Ford v. Ross, 150 S.W.2d_ 1440 
§ 1044 : 
Ga. Where the Supreme Court, on 
first appearance of case in the Supreme 
Court, held that the evidence demanded na 
a verdict probating will, and on second 
trial the evidence was no stronger for — 
caveator than it was on the first trial, i 
and the evidence of the proponent was 
substantially the same, the evidéind 
demanded a verdict probating the will. 
—Peavey v. Crawford, 15 S.H.2d 418. 
Ky. Where four parties were nanied 
in warning order and warning order 
attorney appointed for them filed no 
report in will contest proceedings, and 
on appeal the parties were named as 


 § 1052 


court for second trial, parties were be- 
fore the court on second trial, since 
they had entered their appearance 
through their appeal—McComas _ Vv. 
Hull, 145 S.W.2d 841, 284 Ky. 654.: 

i § 1052 


Ind.App. In action by testatrix’ hus- 
band to contest testatrix’ will on 
ground that she was mentally incapa- 
ble of making a will, defendants were 
required to specially plead defense 
based on fact that, if. testatrix was of 
unsound mind at time she entered into 
ceremonial marriage with plaintiff and 
did not thereafter become sane and 
enter into common-law marriage while 
she was of sound mind, plaintiff was 
not testatrix’ husband or heir and 
_ could not maintain the action, and such 
defense would not be considered by re- 
viewing court where it was not raised 
in trial court.—Griffith v. Thrall, 29 N. 
 #.2d 345. 


Wo Ala. Where will contestant has de- 
 manded a trial by jury and, after ver- 
dict sustaining the will is returned, 
files in equity a motion for new trial 
R Re Dy. jury for alleged errors intervening 
on the trial at law, a_ bill of excep- 
_, tions disclosing the rulings on which 
the motion is based must be made a 
---—s part of the record for consideration of 
the chancellor in passing on the mo- 
. tion, after which his ruling on the mo- 
tion supported by the bill of excep- 


amended by Gen.Acts 1931, p. 844; 
~ § 10640.—Cook v. Morton, 1 


trial by jury and, after a verdict sus- 
' taining the will was entered, filed a 
- motion in equity for a new trial based 
in part on alleged error in giving af- 
- firmative charge on issue of undue in- 
- fluence, and record before the Supreme 
Court on appeal, certified as the rec- 
ord of proceedings in the equity cause, 
' set out the charges, the alleged error 
in giving of the affirmative charge could 
be considered by the Supreme Court 
¥ though the charge was not set out 
Code 1923, 


in the bill of exceptions. 
§ 10637, as amended by Gen.Acts 1931, 


 p. 844; and § 10640.—Cook vy. Morton, 
1 So.2d 890. 
Mo.App. On proponents’ appeal in 


will contest, contestants were not prej- 
_ udiced by omissions from proponents’ 
» abstract where proponents had _ ab- 
a: stracted sufficient evidence to clearly 
- show that contestants made a substan- 
- tial case on issue of whether testatrix 
was of sound mind when alleged will 
was executed, and such issue was 
a. submitted to jury. Supreme Court 
‘Rules, rule 15.—Higgins v. Smith, 150 
§$.W.2d 539, transferred 144 S.W.2d 
+149, 346 Mo. 1044. 


§ 1057 

_ Ala, Where will contestant has de- 
manded a trial by jury and after a 
verdict sustaining the will is returned 
files a motion in equity for new trial 
by jury for alleged errors intervening 
on the trial at law, the Supreme Court 
on appeal reviews only the rulings in 
the equity cause, including the ruling 
on motion for new trial filed in equity. 
— Code 1923, § 10637, as amended by 
 Gen.Acts 1931, p. 844; and § 10640. 
—Cook v. Morton, 1 So.2d 890. 


__App.D.C. On plaintiffs’ appeal from 
decree dismissing a caveat to a will, 
which involved real and personal prop- 
| erty, in so far as it was a caveat to a 
. will of personal property, question of 
whether probate court was bound, if 
it ultimately, upon hearing of caveat in 
so far as it attacked disposition of 
real property, determined that execu- 
tion of will was improperly procured, 
to revoke probate of will as a whole, 
or ony as to its disposition of real 
property, was not before United States 
Court of Appeals for the District of 
Columbia. D.C.Code 1929, T. 18, § 
s 124; T. 29, § 59.—Hengesbach v. Hen- 
gesbach, 114 F.2d 845, 
Fla. <A decree of the circuit court 
affirming an order of the county judge 
denying probate of purported will 
would be affirmed where proponent did 


appellants, and case was sent back to 


197 So. 473, 143 Fla. 754... 


Fla. On appeal from order of cir- 
cuit court reversing an order of county 
court revoking probate of will, the Su- 
preme Court, finding from considera- 
tion of entire record that there was 
evidence adduced to sustain order of 
county but finding that the whole evi- 
dence justified reversal by the circuit 
court, was authorized to affirm circuit 
court’s order. Const. art. 5, §§ 1, 5.— 
In re Alkire’s Estate, 198 So. 475, 142 
Fla. 862. 

Ind.App. In will contest on ground 
that testatrix was mentally incapable 
of making a will, questioning clerk of 
circuit court as to what time named 
persons came to his office with pur- 
ported will of testatrix was not ob- 
jectionable as prejudicing the jury by 
showing that will was probated short- 
ly after testatrix’ death, where ques- 
tion and answer were merely cumula- 
tive and supplemented record entry in- 
troduced.—Griffith v. Thrall, 29 N.E. 
2d 345. 

In will contest on ground that tes- 
tatrix was mentally incapable of mak- 
ing a will, testimony on cross-examina- 
tion that witness had heard people 
eall testatrix ‘Poor Carrie’ was ob- 
jectionable as being immaterial and 
as “hearsay”, but was not prejudicial 
to defendants, since the expression 
“Poor Carrie’ is not a statement of any 
fact and could not be considered by 
jury as proof of any fact.—Griffith 
v. Thrall, 29 N.H.2d 345. 

In will contest, an instruction given 
by court on its own motion defining 
meaning of burden of proof was not 
prejudicially erroneous as failing to 
define the obligation required to be met 
by plaintiff before recovery: could be 
had, in’ view of other given instruc- 
aaa vy. Thrall, 29 N.H.2d 

Mo. In determining propriety of di- 
rected verdict for proponents in will 
contest, reviewing court accepted at its 
face value all the evidence favorable to 
contestants, and drew therefrom all 
reasonable inferences.—Look y. French, 
144 S.W.2d 128. ’ 

Mont. On appeal from order denying 
probate of letter, written by decedent, 
as holographic will, Supreme Court as- 
sumes that trial court’s action was cor- 
OCR re Augestad’s Estate, 106 P.2d 
1 4 


N.C. On caveators’ appeal from judg- 
ment for propounders of will following 
court’s peremptory instruction, evidence 
would be viewed in light most favor- 
able _to caveators.—In re Harris’ Will, 
11 S7H.2d 310, 218 N.C. 459. 


Okl. In a will cantest, where the 
assignments present the contention that 
the district court’s judgment sustain- 
ing the will is contrary to the evidence 
and law, the Supreme Court will ex- 
amine the record and weigh the evi- 
dence. 58 OkISt.Ann. § 61.—In re 
DeVine’s Estate, 109 P.2d+1078. 


Tenn.App. In will contest, alleged 
error in omission to submit paper of- 
fered for probate to jury as an in- 
completed will of personalty was harm- 
less, where there was no proof over- 
coming presumption against such a 
purported will and none to show that 
paper offered for probate disposed of 
testator’s estate according to his fixed 
intention adhered to up to date of his 
death or until he lapsed into uncon- 
sciousness, and no such issue was ten- 
dered to court and jury, and no proof 
was offered in support of it. Code 
1932, § 8089.—Burrow vy. Lewis, 142 S. 
W.2d 758. 

Tex.Civ.App. In will contest, testi- 
mony of proponetis former attorney, 
who had drawn alleged will, as to at- 
torney’s advice to proponent concern- 
ing an effort to haye will probated and 
stating that in attorney’s opinion will 
was unfair, was inadmissible, and ad- 
mission of such testimony wag preju- 
dicial against proponent, especially 
where testimony did not refer to any 
controverted issue—Bethel y. Year- 


S 
Hs aaa Es ten hy 
wood, 142 S.W.2d 927, 
judgment correct. Pa ie ee ee) Boy 

Tex.Civ.App. In proceeding to pro-- 


ales 


bate a will, any error in submitting — 


contestants’ requested special issue, re- 
quiring jury to find from preponder- 
ance of evidence whether testator’s 
domicile at time of death was in an- 
other county, thereby placing burden of 
proof on contestants rather than pro- | 
ponents of will, was expressly invited 
by contestants in requesting the change, 
and was not reversible error.—Slay Vv. 
Dubose, 144 S.\vy.zd 594, error retused. 
058 


§ 1 

Cal. It is for the probate court in 
the first instance to say whether holo- 
graphic will was “signed” by dece- 
dent, and probate court’s determina- 
tion will not be disturbed unless with- 
out support in the evidence. Probate 
Code, § 53.—In re Kinney’s Estate, 104 
P.2d 782, superseding 97 P.2d 478. 

Fla. In suit to set aside probate of 
will, chancellor’s rulings, sustaining 
pleas of res judicata and estoppel be- 
eause of denial of complainants’ peti- 
tion to revoke, and motion to vacate, 
probate orders, and holding evidence 
sufficient to prove material allegations 
of such pleas, held not reversible error. 
—Crosthwait v. Northern Trust Co., 
197 So. 785, 

Fla. Conflicting evidence regarding 
testator’s mental capacity sustained de- 
eree upholding testator’s will—In re 
Pee at Estate, 198 So. 475, 142 Fla. 


On appeal to circuit court from or- 
der of county court revoking probate 
of will, the circuit court had power to 
consider the record on appeal and form 
its own conclusion from evidence as 
contained in the record aud reverse de- 
cree. Const. art. 5, §§ 1, 11.—In re AI- 
kire’s Hstate, 198 So. 475, 142 Fla. 862. 

The appellate jurisdiction of circuit 
courts in reviewing judgments of coun- 
ty judge in probate includes the ju- 
dicial power and duty to determine in 
each case from due consideration of 
transcript whether judgment is sus- 
tained by legal effect of entire evi- 
dence and by applicable law. Const. 
art. 5, §§ 1, 11.—In re Alkire’s Estate, 
198 So. 475, 142 Bla: 862. 

Ky. In action to have paper ada- 
judged not to be the last will and tes- 
tament of deceased on ground of lack 
of testamentary capacity, verdict up- 
holding the will was not flagrantly 
against the evidence.—Higgs’  Hx’x y. 
Higgs! Hx’x, 150 S.W.2d 681, 286 Ky. 
236. 


Mo.App. Where there was substan- 
tial evidence in will contest that tes- 
tatrix was of unsound mind at time 
of execution of purported will, even 
though there was substantial evidence 
to contrary, weight of evidence and 
credibility of witnesses was for jury 
and could not be considered by re- 
viewing court on appeal.—Higgins v. 
Smith, 150 S.W.2d 539, transferred 144 
S.W.2d 149, 346 Mo. 1044. 


Ol. In a proceeding by a nephew to 
contest a will under which the princi- 
pal beneficiaries were a husband and 
wife, not related to the testator, who 
resided with and assisted him on his 
farm, the district court’s finding nega- 
tiving lack of testamentary capacity be- 
eause of habitual drunkenness held not 
clearly against the weight of the evi- 
dence. 58 OklLSt.Ann. § 61.—In re De- 
Vine’s Hstate, 109 P.2d 1078. 


In a will contest on the grounds of 
testamentary incapacity and undue in- 
fluence, the district court’s judgment, 
not being clearly against the weight of 
the evidence, will not be disturbed. 58 
Okl1.St.Ann. § 61.—In re DeVine’s Es- 
tate, 109 P.2d 1078. 


Pa. In reviewing chancellor’s deci- 
sion that evidence was insufficient to 
sustain jury’s finding that testator’s 
will was executed as result of undue 
influence, the question for the Supreme 
Court was not whether it would have _ 
reached the same result had it been 
acting as chancellor, but whether a ju- 
dicial mind, on due consideration of 
the evidence as a whole, could rea- 
sonably have reached the conclusion of 


‘ 


£ TO 
admitting or — 
probate, question b 
te court is whether there is evidence 
© support decree.—In re Schwartz’ Hs- 
tate, 16 A.2d 374, 340 Pa. 170. 


efusing t 
on before appel- 


-- On appeal from orphans’ court de- 


# 


<f 


Cy 


z 


> 


‘ 


cree, denying probate of will on ground 
of undue influence, such court’s find- 
ings, supported by evidence, are bind- 
ing on Supreme Court.—In re Schwartz’ 
state, 16 A.2d 374.340 Pa. 170. 

: § 1062 

- Ohio App. For purpose of appeal 
from judgment dismissing petition to 
set aside order admitting will to pro- 


- bate on petitioner’s failure to plead 


further after demurrer to petition was 
sustained, Court of Appeals must as- 
sume that order was made without no- 
tice to testatrix’ next of kin residing 
-in state and county or waiver of such 
notice, as alleged in petition. Gen. 
Code, § 10504-17.—Young v. Guella, 35 
N.E.2d 997, 67 Ohio App. 11. 
2 § 10353 

Mo. Where, even if all excluded evi- 
dence in will contest were considered 
in connection with all other evidence 
in record favorable to contestants, full 
evidence would still be insufficient to 
sustain a verdict of jury for contest- 
ants, error, if any, in exclusion of evi- 
dence did not require a reversal of the 
cause.—Walter vy. Alt, 152 S.W.2d 135. 

Mo.App. In will contest, instructing 
that if jury believed that testatrix was 
possessed with false belief that_ con- 
testants were persecuting her and had 
been mean to testatrix, of which false 
belief testatrix was incapable of divest- 
ing herself, and that testatrix acted on 
such false opinion in executing pur- 
ported will, jury should find that will 
was signed by testatrix under a delu- 
sion, was reversible error under_evi- 
dence.—Higgins v. Smith, 150 S.W.2d 
539, transferred 144 S.W.2d 149, 346 
Mo. 1044. 

E § 1066 


Cal.App. Judgment affirming order 
admitting will to probate and direct- 
ly deciding that will of wife was in- 
corporated in husband’s will could 
not, after judgment became final, be 
upset by reference to evidence received 
-by trial court at a later hearing for 
purpose of making a decree of dis- 
tribution.—In re Martin’s Estate, 104 
P.2d 117 


§ 1067 

Me. Costs in contested probate cases 
and in civil cases are allowable only 
by virtue of statute. Rev.St.1930, e. 
75, § 38—In re Goodridge’s Estate, 
14 A.2da 501. 

Me. Under statute authorizing allow- 
ance of costs in contested probate 
cases to be paid by the parties or the 
estate, costs are allowable in the dis- 
eretion of the court. Rev.St.1930, e¢. 


75, § 38.—In re Goodridge’s Estate, 
14 A.2d 501. 
N.¥.Sur. Where the surrogate in the 


exercise of his discretion by a decree 
admitting a will to probate awarded 
costs against unsuccessful contestant 
personally and directed them to be 
paid out of her pecuniary interest in 
the estate, costs: were awarded in ac- 
cordance with statutes, and contestant 
was not entitled to have allowance va- 
eated on ground that costs were al- 
lowed and charged by an intermediate 


order dismissing contestant’s objec- 
tions to probate of will. Surrogate’s 
Court Act, §§ 275, 276, 278—In re 


Simpson’s Estate, 29 N.Y.S.2d 247, 176 
Mise. 790, 
§ 1068 

Tex.Civy.App. Where nominated inde- 
pendent executrix resigned and was 
dismissed from consolidated proceed- 
ing involving validity of a will, and 
eourt after refusing probate of will 
assessed costs against executrix and 
her two sureties, and executrix filed an 
applitation to readjudge costs but did 
not name sureties or other parties to 
consolidated proceeding as parties, oth- 
er parties and sureties were “necessary 
parties”, and application for such relief 
in failing to name them as parties was 


>. oe ~ 


See MePh 
£1941] 2 Do 


ALY 
W.2d $ a ge 
erson v, Can: 
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Mass. In proceeding for probate of 
will, where proponent did not request 
award of costs and expenses out of the 
estate and did not request award of 
costs and expenses t 
at law who objected to probate, and 
decree allowing the will was affirmed, 
court would not award costs and ex- 
penses to 45.—Batt vy. Vittum, 30 N.H. 
2d 394, 307 Mass, 488. 

( § 1070 

Ariz. The words “fees” and ‘“expens- 
es” in the statute providing that the 
liability for ‘fees’ and “expenses” on 
contest of a will must be paid by the 
party contesting the validity or pro- 
bate of the will, if the probate! is con- 
firmed, include attorney’s fees. Rev. 
Code 1928, § 3908,—In re Nolan's Ds- 
tate, 108 P.2d 385, 

Ariz. Costs and expenses of will con- 
test by widow of testator, including at- 
torney’s fees, would be deducted from 
widow’s allowance, where the will con- 
test was not successful.—In re Nolan’s 
Hstate, 108 P.2d 391. 

N.Y.Sur. In proceeding for probate 
of will where authenticity of testatrix’ 
handwriting was revealed to contestant 
by the instruments recorded by his at- 
torney in court and it was within con- 
testant’s power to have promptly dis- 
covered the lack of merit in his conten- 
tions as to foreign law and objections 
were filed in an attempt to deprive 
husband of his right under the will to 
the entire estate, will was contested in 
“bad faith” and costs would be awarded 
against the contestant personally.—In 
re Wizelhole’s Estate, 26 N.Y.S.2d 586, 
176 Misc. 100. 

§ 1074 


Ariz. On petition by testator’s wid- 
ow to revoke the probate of a will in 
which testator named as beneficiary one 
with whom he entered into an illegal 
marriage after a Mexican divorce, the 
cost of procuring the authenticated 
copy of the Mexican divorce decree was 
properly allowed the beneficiary where 
the will was upheld.—In re Nolan’s Es- 
tate, 108 P.2d 385. 

Me. Under statute authorizing al- 
lowance of ‘costs’? in contested cases 
in the original or appellate court of 
probate to be paid by the parties or 
the estate, word “costs” does not in- 
clude expert witness fees or attorneys’ 
fees, since the word ‘‘costs” as used in 
statute means taxable costs as ordi- 
narily taxed.  Rev.St.1930, e¢. 75, § 
Cea re Goodridge’s Estate, 14 A.2d 
501. 


Under statute authorizing allowance 
of costs in contested probate cases to 
be paid by the parties or by the estate, 
allowance of costs rests in the discre- 
tion of the court, but the discretion 
does not extend to items of asserted 
costs that are not ordinarily taxed as 
taxable costs.  Rev.St.1930, ¢. 75, § 
88.—In re Goodridge’s Hstate, 14 A.2d 
501. , 

That expert witness’ fees are not al- 
lowable as costs under statute au- 
thorizing allowance of costs payable 
out of the estate or by the parties in 
contested probate cases does not pre- 
vent expert from recovering for serv- 
ices as an expert witness from the 
party who uses him in that capacity. 
Rey.St.1930, c. 75, § 38; ¢. 126, § 7.—In 
re Goodridge’s Estate, 14 -A.2d 501. 

The statute fixing the per diem fees 
of nonexpert witnesses in the Supreme 
Judicial Court, or the “superior court’”’ 
or in probate court, etc., and then au- 
thorizing in the court’s discretion the 
allowance of extra witness’ fees only 
in the Supreme Judicial Court, or the 
superior court, did not authorize the 
allowance of expert witness’ fees in the 
probate court either original or ap- 
pellate, since the words ‘superior 
court” as used in the statute do not 
refer to the superior court sitting as the 
supreme court of probate. Rev.sSt.1930, 
ec, 126, -§ 7.—In re Goodridge’s state, 
14 A.2d 501. 

Under the statute relating to the al- 


-vailin, 


be paid by heir 


‘who has succeeded 


only 
‘ party, Jew part 
ing allowance of such fees p1 
neither in the original nor in 
preme Court of probate, no all 
was authorized. Rev.St.1930, ¢. 1 
nies re Goodridge’s Hstate, 


surrogate to allow as costs to 
in a will — 
$25 for each day necessarily oce 
in preparing for contest, those 
diem costs for preparation may b 
lowed regardless of whether a 
tual trial or hearing was_ held, 
they may be awarded whether the | 
jections to probate are stricken < 
dismissed, or withdrawn i | 
of trial, i y 
or consents to the probate of th 
Surrogate’s Court Act, § 278 In.) 
Simpson’s Bstate, 29 N.Y.S.2d 247, 176 
Mise. 790. d it 


§ 1076 t i 
Mont. A will contest instituted b 
nonresidents was an “action” within 
statute requiring security for ¢os 0 
demand where plaintiff in an ‘‘aetic 
is a nonresident. Reyv.Codes 1935, § 
8997, 9807, 10032, 10033.—State ex 
Langan vy. District Court of Seven 
Judicial Dist. in and for Valley ¢ 
ty, 107 P.2d 880, 131 A.L.R. 
N.Y¥.Sur. That an order r 
nonresident cortestants to give 
for costs had been made before fai 
issues Ht 


ants did not forestall conside 
the matter ame 
the issue. 
282.—In re Flynn’s Will, 
505, 174 Mise. 1029, j fy 

Under Surrogate’s Court Act exp! 
ly empowering Surrogate’s Cour 
require a _ contestant in probat 
give security for costs, court was 
powerless to use specific power 
cause act fajled to specify precise 
manner in which power should be ex- 
ercised. Surrogate’s Court Act, § | 
subd. 11; §§ 40, 282, 316; Civil Pr: 
tice Act, §§ 1524, 1529.—In ze ee 


nae 


Will, 22 N.Y.S.2d 505, 174 Mise. 
In proceeding for probate of — 
proponent’s motion to compel con 
ants, who were nonresidents, to, 
security for costs was denied, wh 
objections against will urged by co 
testants challenged only those matt 
which proponent was required to pro’ 
in any event. Surrogate’s Court Act 
20, subd. 11; §§ 40, 282, 316; 
Practice Act, §§ 1524, 1529.—In ‘: 
Elynn’s « Will; 22) NVWY.Si2des sae 
Mise, 1029. ss 
N.Y¥.Sur. Under 


provid 
that in any proceeding where an issue - 
is raised by a nonresident of state of — 
New York against proponent of wi 
or an executor, such proponent or 
ecutor shall be entitled in the disc 
tion of surrogate to have the pe 
raising such issue give security f 
costs, it is discretionary with the su 
rogate to require security. Surroga a 
Court Act, § 282.—In re Bray’s ‘state ig 
27 N.Y.S.2d 549, ne tea ee 
In proceeding to probate a will, ap- 
plication to compel objector, a ? 
resident of the state of New York » 
give security for costs was denied, | 
where the objector had established her 
position as the sole natural child of 
the decedent. Surrogate’s Court Act, — 
epee re Bray’s Hstate, 27 N.Y. — 
5.20 : : 


statute 


§ 1078 

Nev. In suit by testator’s heirs, to 
have .the will declared invalid in re- 
spect to a trust appearing therein and 
its probate in that respect revoked, and 
to have the property descend to the 
heirs, trial court did not err in re- 
fusing to allow counsel fees out of the 
estate for the unsuccessful attorneys 
of the heirs.—Tsirikos v. Hatton, 116 — 
P.2d 189. 

The statute providing that attorneys 
for absent or nonresident heirs shall 
receive compensation primarily out of 
the estate of the distributee so repre- 


’ 


| 
\ 


sented by him in proceedings involving 
ah estates, and to such extent as might 
be determined by the court, conferred 
no authority on court to allow coun- 

sel fees to the heirs in a suit to have 
a will declared invalid in respect to a 
trust appearing therein and its_ pro- 
bate in that respect revoked and the 


property descend to the heirs. St.1937, 

ey o 16.—Tsirikos y. Hatton, 116 P.2d 
er eats Oi 

ay The statute providing that attorneys 


for absent or nonresident heirs shall 
receive compensation primarily out of 
the estate of the ‘distributee so repre- 
sented by him in proceedings involv- 
- ing estates and to such extent as might 
be determined by the court, refers to 
heirs entitled to a distributive share 
the estate out of which counsel fees 
and clothes the 


to an attorney for an heir, in a pro- 
ceeding brought by such heir for the 
construction of the will, it must nec- 
-essarily be of a largely discretionary 
aracter. St.1937, c. 16.—Tsirikos v. 
atton, 116 P.2d 189. 

J. Under statute, the 
uw make an order 


to b 
test, 
he 
tition alone. N.J.S.A. 12-29. 
eenstone’s Will, 20 A.2d 349, 129 N. 
Hq. 591. 
In order to entitle a contestant to an 
lowance from estate, of a sum to meet 
xpenses to be incurred in connection 
h will contest, the court must be 
nvinced in advance of the contest 
ix at the contestant had ‘such cause for 
~-eontesting validity of will as the court 
could say upon the whole case, when 
concluded, was reasonable cause for 
contest. N.J.S.A. 3:2-29.—In re Green- 
st ne’s Will, 20 A.2d 349, 129 N.J.Ha. 
Reb OTS 
may zc See § 1085 
- NJ. An order directing payment to 
proctor for caveatrix, for necessary ex- 
pense and counsel fee in the conduct of 
prosecution of the caveat, based on 
eadings unsupported by evidence al- 
though probably entered after some 
olloquy between the court and .coun- 
sel for the parties, was required to be 
_ reversed, since the colloquy was no le- 
Hy Akal substitute for “summary hearing” 
on the matter of the petition, required 
“by statute, NJ.S.A. 3:2-29-—In re 
Pasi 20 A.2d 349, 


: § 1091 e 
; Ga. In suit between sisters for a 
-- deeree of title to realty on basis of a 
parol gift to plaintiffs by parties’ moth- 
er whose will devised the realty to de- 
_fendants, it would be assumed that 
will was duly probated, where there 
Was no allegation to the contrary.— 
Moore y. Segars, 14 S.E.2d 752. 
Ohio App. In action to contest a 
will, court was required to indulge 
every presumption in favor of the or- 
der admitting such will to probate that 
could have been established by all the 
testimony possible to have been ad- 
* duced in the probate court, under stat- 
ute authorizing probate court to ex- 
amine any witnesses deemed necessary 
to sustain an application to probate. 


--«-Gen.Code, §§ 10516, 12083.—Lyon_  v. 
he layon, 384 N:H.2d 281. 
‘ Pa.Orph. Where a will has’ been 


duly admitted to probate, there is a 
- presumption that everything necessary 

to establish the will is present, and 
the burden of proof shifts to the con- 
ee _testants of the will to overcome the 
oo , prima facie case established by the 
probate.—In re Geho’s Estate, 33 Berks 


: § 1092 
C.C.A.Fla. Originally a ‘will’ de- 
vising land was only a muniment of 
title like a deed whose execution had 
to be proved and could be tried before 
any court capable of trying land titles, 
but now in most all the states the va- 


“Ndity of a will as such i 


ae are 5 


*) 


sively in a court of 
judgment thereon is " biol 
the world and such is the case in Flor- 
ida... Comp.Gen.Laws Supp.Fla. _ §§ 
5541(1), 5541(62); Const.Fla. art. 5, § 
17.—Strickland v. Peters, 120 F.2d 53. 

Ga.App. The fact that superior 
court’s judgment admitting will to pro- 
bate was approved by the Supreme 
Court on writ of error did not show 
as a matter of law that the executors 
were qualified as executors or that 
such judgment was “res judicata’ of 
the entire matter—Thomasson y. Bar- 
ber, 15 S.E.2d 632, transferred 11 S.E. 
2d 887, 191 Ga. 262, 

Iowa. An order allowing the pro- 
bate of a will is conclusive until set 
aside by original or appellate proceed- 
ings, notwithstanding that formal no- 
tice of probate by publication is not 
binding on those who have not been 
personally served or do not appear.—In 
re Trindle’s Estate, 297 N.W. 317. 

N.Y.App.Div. A  Surrogate’s Court 
decree, admitting will to probate on 
executor’s petition, alleging that testa- 
tor was nonresident and died within 
county of venue, leaving personalty in 
state, did not adjudicate question of 
testator’s residence with binding effect 
on all parties cited, including State 
Tax Commission, but determined no 
more than that court had jurisdiction 
to entertain’ probate proceeding and 
admit will to probate, so that such is- 
sue, involving estate tax rate, remained 
to be decided in estate tax proceeding, 
wherein Supreme Court had jurisdic- 
tion to determine issue of testator’s 
domicile even by separate trial. Tax 
Law, § 249-t, subds. 1, 2.—In re Gard- 
ner’s Wstate, 21 N.Y.S.2d 247, 260 App. 
Div. 132, reargument denied 22 N.Y. 
S$.2d 822. 

Pa.Orph, Where the proponents of- 
fer the record of probate of a will in 
evidence, and no evidence is adduced 
assailing the validity of the execution 
of the will, its execution is established; 
and the mere fact that a scintilla of 
evidence is adduced to show undue in- 
fluence will not necessitate any addi- 
tional proof of execution.—In re Geho’s 
Hstate, 33 Berks 43. 


Tenn.App. Where formal will mak- 
ing a detailed disposition of testator’s 
estate was probated, and thereafter a 
letter subsequently written by testator 
to his son was probated as a holograph- 
ic will, the fact that holographic will 
was probated subsequent to probate of 
formal will did not operate as an ad- 
judication that it was the whole and 
last will, so as to nullify provisions 
of formal will which were not in 
conflict therewith.—Seilaz v. Seilaz, 148 
S.W.2d 23. 


§ 1093 

N.Y.Sur. The decree in probate pro- 
ceeding precluded raising in subsequent 
accounting proceeding the issue of 
whether attorneys who drafted will and 
who also were named as executors and 
trustees committed fraud on testator by 
framing will so as to provide for sepa- 
rate and successive duties and thereby 
obtain extra commissions.—In re Bend- 
heim’s Estate, 23 N.Y.S.2d- 878, 175 
Misc. 435. i 


Ohio App. Since the probate court 
is competent to find everything nec- 
essary to perfect its order of probate, 
in action to contest a will, it must be 
assumed that court found with re- 
spect to instrument theretofore ad- 
mitted to probate, that no sheets had 
been lost, no sheets altered, no sheets 
substituted, and that instrument was 
the testator’s will so far as the law 
permitted it to be deemed a will. Gen. 
Code, §§ 10505, 10516, 12083.—Lyon v. 
Lyon, 34 N.H.2d 281. 

Ohio App. The probate of a will is 
prima facie evidence only of contents 
and execution of will, and all matters 
essential to the probate of a copy as 
well as of an original, are rebuttable, 
Gen.Code, § 10504-38.—Chenoweth y. 
Cary, 31 N.H.2d 716, appeal dismissed 
23 N.H.2d 949, 136 ae St, 123, 

9: 


§ 10 
La. A judgment of probate is not 
conclusive against presumptive heirs, 


29,197 La. 579. HE 


Neb. The constructiom of a 


a probate court is for the information 
and benefit of the executor or adminis- | 


trator only, in order te advise him 
what course to pursue, and the decree 
adjudicates nothing beyond the rights. 
and liabilities of the executor or ad- 
ministrator in the execution of his of- 
fice, and controversies between adverse 


claimants under the devise or between. — 


the executor or administrator and per- 
sons claiming adversely to the estate, 


will not be affected thereby.—Annable — 


v. Ricedorff, 299 N.W. 373. j 

Wis. Where county court proceed- 
ing reforming will and admitting will 
to probate was had without giving any 
notice to life tenant’s vwendee under 


deed conveying all rights of possible 


remaindermen, and vendee was not a 
party to proceeding, vendee was not 
bound by ruling made.—Malzahn  y. 
Teagar, 294 N.W. 36, 235 Wis. 631. 
In action to quiet title to realty 


devised to plaintiff's vendor as a life © 
properly 
entered upon a construction of the will — 


tenant, the circuit court 
as an original proposition to determine 
its effect on plaintiff’s title under deed 
conveying all rights of possible re- 
maindermen, even though will had been 
reformed and admitted to probate in 
county court proceeding to which plain- 
tiff was not a party, since title to real- 
ty passes by will when duly probated 
and not by decree’ of the court.—Mal- 
on v. Teagar, 294 N.W. 36, 235 Wis. 
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8 pean ‘ 
Ill. Ordinarily the probate of a will | 


is an adjudication of its legality and 


binding effect which cannot be collat- ~ 
. Brooks, 35 


erally attacked.—Daniels vy. 

N.H.2d 362, 377 Ill. 44. 
Iowa. In admitting a will to probate, 

the court necessarily determined that 


it had jurisdiction to administer the : 


estate of the testator, and such judg- 


ment as_to jurisdiction was at most — 


only voidable and not void, and hence 
was not subject to collateral attack 


in an action in equity to annul the. 


order admitting such will to probate.— 


Brown v. Tank, 297 N.W. 801, 230 ~ 


Iowa 370. 


Where a will was admitted to pro- | 


bate in the court of one county of 
the state, and thereafter an adminis- 


trator for the same estate was ap- | 


pointed by the court of another coun- 
ty, an action in equity brought by the 
administrator in the county in which 


the will was admitted to probate for © 


the purpose of annulling the order of 
probate on the ground that testator 


was not at the time of her death a 


resident of such county, and _ conse- 
quently the court lacked jurisdiction 
to administer her estate, was a “‘col- 
lateral attack’”’ upon the probate pro- 
ceeding in the court which first took 
jurisdiction of the estate, and upon 
such court’s judgment that it had ju- 
risdiction thereof, and hence such ae- 
tion could not be maintained.—Brown 
v. Tank, 297 N.W. 801, 230 Iowa 370. 

Ky. An order admitting will to pro- 
bate is conclusive and may not be 
questioned collaterally if it has not 


been superseded, reversed or annulled 


and if the decedent was a resident of the 
county wherein the order was rendered, 
but if decedent was not a resident of 
the county, such an order may be 
questioned collaterally. Ky.St. §§ 4849, 
4850.—Wllison v. Smoot’s Adm’r, 151 
S.W.2d 1017, 286 Ky. 768, 

Ohio App. The probate court has no 
power to admit to probate an instru- 
ment which shows on its face that it is 


not a valid last will because of a failure. 


to meet the requirements of statute 
with respect to the physical character- 
istics of a will, and hence an order 
purporting to admit such instrument to 
probate is void for lack of jurisdic- 
tion in the probate court, Gen.Code, § 
10505.—Lyon vy. Lyon, 34 N.B.2d 281. 

Pa,Orph. The admission of a will to 


probate is a judicial act conclusive 


os 


eunk order for 


want of notice to testatrix’ next of 


kin residing in state, was proper as 
direct rather than ‘collateral. Gen, 
Bode. § 10504-17.—Young vy. Guella, 35 
N.E.2d 997, 67 Ohio App. 11. 

§ 1097 

Cal. In action against administrator 
for reasonable value of services render- 
ed to decedent under alleged oral con- 
tract to compensate plaintiff therefor 
from decedent’s estate, a copy of a will 
alleged in verified complaint to have 
been executed by decedent in plain- 
tiff's favor was admissible as ‘‘declara- 
tion against interest,’ notwithstanding 
that allegations as to the will were 
stricken from the complaint, where 
plaintiff's witnesses had testified as to 
portion of the contents of the will, 
notwithstanding that statements relied 
on by the defendant in the will were 
in nature of self-serving declarations 
of decedent.—Reeves y. Vallow, 104 
P.2d 1017, superseding 95 P.2d 945. 

Mich. A provision of decedent’s will 
that he had made provision in his life- 
time for nonrelatives and was making 
no further provision for others who 
might have claims for services or other- 
wise, did not preclude recovery against 
estate on implied contract to pay for 
services rendered decedent, on theory 
that provision conclusively rebutted in- 
ference of an implied contract or that 
claimant had not been paid for serv- 
ices.—In re Munro’s Estate, 295 N.W. 
567, 296 Mich. 80. 

; § 1099 

Fla. The decree in Virginia probate 
proceeding that will including codicils 
was holographic and unattested did not 
have any application beyond limits of 
Virginia, and to apply such decree to 
testator’s realty located in Florida 
would abrogate “lex rei site doctrine” 
or place a limitation on it that was un- 
warranted.—Trotter v. Van Pelt, 198 
So. 215. 

The decree in Virginia probate pro- 
ceeding determining that will was holo- 
graphie and unattested was not “reg 
judicata” as to status of will in pro- 
ceeding to probate will in Florida, 
where realty of testator was located,— 
Trotter y.. Van Pelt, 198 So. 215. 

Proceedings to probate a will do not 
fall within “full faith and credit 
clause” of Federal Constitution. U.S. 
C.A.Const. art. 4, § 1.—Trotter v. Van 
Pelt, 198 So. 215. 

A proceeding to probate will of a 
Virginia testator. in Florida, where 
realty of testator was located, was not 
a “collateral attack’ on Virginia pro- 
bate proceeding.—Trotter v. Van -Pelt, 
98"'So. 2L5. 

The right to contest a will of realty 
is not local but is incidental to the 
parties, the realty, and the jurisdiction 
where realty is situated.—Trotter v. 
Van Pelt, 198 So. 215. 

Where a testator executes a will de- 
vising lands in two or more states, 
the courts in each state will construe 
will as to lands located therein as if 
devised by separate wills.—Trotter v. 
Van Pelt, 198 So. 215 


§ 1100 

Colo. The probate of a will in one 
state does not establish its validity as 
a will devising realty in another state, 
unless laws of latter state permit it.— 
Foster v. Kragh, 113 P.2d 666, 107 
Colo. 389. 

A foreign will which has not 
probated in Oklahoma under 
Oklahoma law is ineffectual to show 
any title or interest in 
claiming title to Oklahoma realty there- 
under. 58 Okl.St.Ann. § 51 et seq.— 
Smith vy. Be A ae 112 P.2d 160. 


03 
Mass. A nen seeking to va- 
cate a decree of the probate court of 
Norfolk county disallowing a will on 
ground that court had no jurisdiction 
because decedent was not a resident 
of that county at his death and did 


for probate relative to dece nt? 


the person, 


ve ny property 
: hat county 
iny statement i 
resi- 
dence or by the filing of the petition 
in the probate court of Norfolk county. 
St.1891, ¢. 415.—Kennedy y. Simmons, 
32 N.B.2d 215, 308 Mass. 431. 

N.Y.Sur. Where decedent. was resi- 
dent of Kings County and the rem of 
the will was presented to Surrogate’s 
Court for Kings county for judicial 
evaluation, Surrogate’s Court had juris- 
diction of. subject matter of the pro- 
ceeding, and could make determination 
respecting statutory validity of will 
which would effectively determine as to 
all persons made parties to the pro- 
ceeding, the question of whether it com- 
plied with statutory description of an 
instrument effective for dispositive pur- 

poses.—In re Smith’s Will, 24 N.Y.S.2d 
T 04, 175 Mise. 688, adhering to 24 N.Y. 
8.24 283,175 Mise. 545. 

W.Va. The fact that one who prose- 
cuted equity suit to impeach an alleged 
will was unsuccessful in that suit, 
would not preclude him from thereafter 
resorting to the county court for the 
purpose of having a subsequent writing 

admitted to probate as the same testa- 
tor’s will. Code 1931, 41-3-7; Const. 
art. 8, peda Dawson Vv. Dawson, 15 8S. 


H.2d 156 
§ 1105 

Cal.App. A judgment revoking pro- 
bate of will in so far as it affected 
rights of pretermitted ~ grandchildren 
nullified an improper distribution of 
assets and left the way open for such 
grandchildren to recover their shares of 
the assets from the distributees, and as 
assignees they were entitled to claim 
the interests of legatees as well ag their 
own in moneys wrongfully withheld by 
attorney as fees for services. Probate 
Code, §§ 614, 615, 911.—In re De Bar- 
ry’s Hstate, 111 P.2d 728. 

§ 1110 

Ark. Where language used by testa- 
tor in will is doubtful in meaning, 
rules of construction are invoked to en- 
able courts to arrive at testator’s inten- 
tion.—Sheltering Arms Hospital v. 
Shineberger, 146 S.W.2d 921, 

Ind. Where a _ testator’s intent is 
plain, there is no oceasion to resort to 
rules of construction, since no construc- 
tion is required.—Weppler v. Hoffine, 
30 N.H.2d 549, denying rehearing 29 
N.H.2d 204. 

N.Y.Sur. A will, which provided for 
trust during the natural lives of the 
beneficiaries thereof and that principal 
of each trust should “revert to their le- 
gal heirs on their attaining the age of 
twenty-five years’, was ambiguous, and 
therefore the canons of construction 
were applicable in construing the will. 
—In re Van Nostrand’s Will, 23 N.Y.S. 
2d 861, 175 Misc. 385. 


§ 1111 

R.I. Where testator was domiciled 
in England at time of death, will must 
be construed as to his personalty ac- 
cording to the law of England, but 
American authorities might be given 
some consideration, since common law 
of both countries is presumed to be the 
same in absence of showing to the con- 
trary.—Carr yv, Railton, 18 A.2d 646. 

Tex.Civ.App. The validity of a will 
or the capacity of the testator or the 
extent of his power to dispose of the 
property or the sufficiency of its ex- 
ecution or the effect of the will are 
determined by the law of the state 
where land is situated.—Simmons_ v. 
O’Connor, 149 S.W.2d 1107, error dis- 
missed, judgment correct, 

§ 1114 

Conn. Where testatrix who died a 
resident of New York created a trust 
by will for benefit of testatrix’ sons, 
the sons’ rights against trustees of 
trust fund could be asserted only un- 
der laws of New York by virtue of 
which title to fund vested in trustees. 
—Geenty v. Phcenix Mut. Life Ins. Co., 
14 A.2da 720, 127 Conn. 107. 

N.J. A trust of personalty created 
by the will of a resident of New Jer- 
sey who died domiciled in New Jer- 
sey, and whose will was probated there, 
was required to be administered ac- 


‘by a 
ed Pe 


ministered according to ie ee 
foreign state, where the foreig 
company was located, i ; 
language in the will or other 
stances justifying such a pre 
—In re Johnston’s Wstate, 18 A. 
129 N.J.Eq. 104, affirming a4 gan 
469, 127 N ‘iq, 576. F 
Poreign trustee derived title t r 
res through the probate of the 
in the state where the testator die 
domiciled, and courts thereof had 
risdiction for the settlement d 


by the trustee.—_In re Johnsto 
fate, 918-,A.2d 274 A295 Nae 
affirming 14 A.2d’ 469, 127 


N.J.Prerog. A trust of per ona 
created by the will of a residen 
New Jersey who died domiciled in 
Jersey, and whose will was p 
there, was required to be admini: 
according to the laws of New Je 
in absence of a contrary intentio a 
pearing from the will itself. 
Johnston’s Estate, 14 A.2d 
N.J.Eq, 576. 

The mere fact that testator ap 
ed_a foreign trust company as tr 
did not justify presumption that 
tator intended that trust should be ad 
ministered according to the laws of th 
foreign state, where the foreign 
company was located, i 


stances justifying such a pres 
—In re Johnston’s Estate, 14 - 
127 N.J.Eq. 576. eu 
Foreign trustee derived title to. 
res through the probate of the 
in the state where the testator die 
domiciled, and courts thereof had ju 
risdiction. for the settlement of. 
trustee’s accounts, and the laws 
of governed as to the investments, 
by the trustee—In re Johnston's 
tate, ae A.2d 469, 127 N.J.Eq. Sout 


should go to persons who were ae 
their heirs at law, and one of tes tat or 
nieces died without issue d " 
Connecticut, laws of Connecticut were 

not controlling as to who niece’s he 
at law might be, but laws — 

York governed distribution — of 
Decedent Estate Law, § 83, 
10.—In re Battell’s Will, 35 NE. ee 
286 . 97, affirming 94 N.Y.S.2d) HAD 
261 App. Div. 120, reversing 17 N.Y 

2d 447, 173 Misc. ey. é 

Where will giving share of residuary 
estate in trust for niece for her 
provided for gift over to class on ter. 
mination of niece’s intermediat e. 
and will contained no express dire 
tion to contrary, members of cla ni 
shares each takes must be determ 
by applicable statutes—the one in e Et 
fect as to testator’s will and his estate 
at time of niece’s death. Decede S- 
tate Law, § 83, subds. 6, 10.— 
Battell’s Will, 35. N.B.2d 913, ya 
Mort OKe affirming 24 N.Y.S.2d 712, 261 
App. Diy. 120, reversing 17 N.Y.S.2d. ‘ 
447, 173 Misc. 278. 

Where will of testator dying in 1874 
gave shares of residuary estate to- 
nephews and nieces, and provided that, 
on death of any, trustees should pay 
his or her share over to persons who. 
were then by law the lawful heirs at 
Jaw of such nephew or niece, and one 
of nieces died without issue in 1939 
distribution should be made to her- 
heirs at law as defined in law in ef- 
fect on August 31, 1930, and present 
Decedent Estate Law was not applica- 
ble. Decedent Hstate Law, oe 80-88 ; 
Surro ate’s Court Act, § 314.—In ro 
Battell’s Will, 35 N.E.2d NEB IEPA AN ee 


a 
; 


Ae AS Reais ia 
Ries Si aoa 


97, affirming 24 N.Y.S.2d 712, 261 App. 
‘Diy. 120, reversing 17 N.Y.S.2d 447, 
UTS Mise. 273. 


ee under will of a New York 


Mstate, 23 N.Y.8.2d 
oy Gd SoLTL7 


C.A.Ill. Rules for construction of 
Ss are never applicable where the 


or is the pole star by which court is 
uided in construing wills.—Hormann 
rtthern Trust Co., 114 F.2d 118. 
A A will making specific devises 
C0) , with no residuary clause, cannot 
‘be rewritten so as to include property 
ted by oversight or lack of knowl- 
ge of ifs ownership.—Baker v. Hen- 
ks, 200 So. 615, 240 Ala. 630. 
aska. Rules of construction are to 
mployed in construing a will only 
vhen doubt exists——In re Lanart’s Hs- 
Ag e, 9 Alaska 535. 
_ Holographic wills, being made by the 
testator without the aid of experienced 
‘ professional help, should, from their 
very nature, be more liberally construed 
n wills prepared by practical hands. 
Th re Lanart’s Wstate, 9 Alaska 535. 
Cal.App. The courts have no power 
0 remake pl re Hsterday’s Hs- 


Though under some cir- 
parties in interest may 
themselves by the construction 
hich they may place on the provisions 
1 will, they have no power to bind 
. who take directly under the 

y vy. Washington Loan & 

i, 143° F.2d. 625. 
a dill. A new will cannot be made by 
1 court for a testator or testatrix.— 
eee tom vy. Cosby, 29 N.EH.2d 608, 374 
4 


.App. The court had no power to 
ge will executed by testatrix, or to 
make a new one for her,—Virst Nat. 
Bank of Chicago y. Cherrier, 35 N.B.2d 


» 
ye 


umst 


10, 311 Til-App. 214. 
(By. The ourt of Appeals is not 
meerned with wisdom of valid be- 


quest in will—Boggess v. Inabnit, 148 
2d 838, 284 Ky. 673. 
ev. Where holographic will, though 
* 2 ing some illiteracy on the part of 


testator, clearly expressed his in- 
tent as to who should be the recipients 
his bounty, there was no need for 
dicial interpretation as to who was 
eceive his estate.—Tsirikos v. Hat- 
116 P.2d 189. 
-To rewrite a will is not a 
s  function.—Hackensack ‘Trust 
1, ei pepemaanaa PA VACZ OTTO yy Lei N:. 


J.Ch, The Court of Chancery can- 
rewrite a will.—Taylor v. McClave, 
A.2d 213, 128 N.J.Eq. 109. 


N.Y.Sur. Rules for the construction 
of a will are the results only of infer- 
ences, indulged by the courts, of the 
probable desires of a given testator in 
absence of express statement respect- 
ing the course to be adopted in such 
contingencies and become inapplica- 
OR ble in face of any divergent expression 
on part of testator—In re Melgood’s 

> Will, 21 N.Y.S.2d 763, 174 Misc. 754. 
_  N.Y.Sur. A will executed after a de- 
— cision by Court of Appeals must be 
- eonstrued in light of existing law as 
declared in such decision.—In re Lynn's 
‘Estate, 23 N.Y.S.2d 995, 175 Misc. 441, 
~ denying application to vacate decree 20 

Seward 925, 174 Misc. 361. 
- A will must be construed as it is 
written and pursuant to established 
eanons of construction and rules of 
| property laid down by statute and 
authority, and there is no presumption 
of perfection that goes with a will of 
an attorney.—In re Lynn’s Estate, 23 N. 
Y.S.2d 995, 175 Mise. 441, denying ap- 
plication to vacate decree 20 N.Y.S.2d 
925, 174 Misc. 361. 

N.¥.Sur. In construing wills, fic- 
tions should be sparingly employed and 


not. 
15 


‘then only wh 


the 
means to achieve a cle 
—In re Morris’ Estate, 25 N.Y.S.2d 48, _ 
175° Mise. 773: : " ’ 

N.C. -A court cannot make will for 
testator nor add to valid portions of 
his will provisions not therein ex- 
pressed.—Hodges v. Stewart, 10 S.E.2d 
723) 218- N.C 2902 

N.C. Though court’s duty is to in- 
terpret will from its four corners, and 
to carry out intent of testatrix as gath- 
ered therefrom, court may not write 
into the will what the testatrix has 
failed to write—In re Leonard’s Will, 
12 §.H.2d 222, 218 N.C. 738. } 

Ohio App. A testator has a_ right, 
with which no court can interfere, to 
dispose of his property as he sees fit, 
and equitable principles have no appli- 
cation to construction of a will that 
is plain in its terms.—Holt y. Miller, 
33 N.E.2d 19. 

Pa.Orph. It is the duty of the Or- 
phans’ Court to examine a will to ascer- 
tain its meaning without reference to 
the canons of construction, it being 
the duty of the court in expounding 
a will to ascertain, not what the tes- 
tator meant, but what is the meaning 
of his words.—In re Walker’s Ustate, 22 
Erie 117. ; 

Pa.Orph. Where the meaning of a 
devise is uncertain the law will adhere 
as closely as possible to the general 
rules of inheritance.—In re McLaugh- 
lin’s Estate, 22 Hrie 137. 

RI. A will should not be recon- 
structed by judicial interpretation.— 
Redding v. Rhode Island Hospital 
Trust Co., 20 A.2d 523. 

Tex.Civ.App. No rule of construction 
is so elementary or compelling that it 
may be employed to add or to take 
from the terms of an unambiguous in- 
strument in writing, whether it be a 
will or a contract.—Northcott v. Tex- 
arkana Nat. Bank, 142 S.W.2d 535. 

Va. If there is no ambiguity in pro- 
vision in will, there is no room for 
construction.—Mann vy. Land, 14 S8.H.2d 
841; 177 Val 509. 

Wash. Where testator’s intention 
was clearly manifest from the whole 
will, and violated no rule of public poli- 
ey or positive law, technical rules of 
construction were not necessary and 
could not be invoked to defeat such 
intention. Rem.Rey.Stat. § 1415.— 
Bank of California v. Ager, 109 P.2d 
548. 
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In construing a will, the intention of 
the'testator should prevail. a 


Cal.App. In re Sager’s Estate, 
P.2d 641; 
Kan. Whitsitt v. Mulkey, 114 P.2d 


836, 154 Kan. 138. 


C.C.A.l1}. Rules for construction of 
wills are never applicable where the 
intention of the testator is clear and 
unambiguous, since intention of testa- 
tor is the pole star by which court is 
guided in construing wills.—Hormann 
v. Northern Trust Co., 114 F.2d 118. 


C.C.A.Mass. Under Massachusetts 
law, the extent of beneficiaries’ inter- 
ests is determined by intention of tes- 
tator as ascertained by reading of will 
in light of circumstances under which 
it was executed.—Gammons v. Hassett, 
121 F.2d 229, affirming 36 F.Supp. 529. 

C.C.A.Tex. In determining whether 
testator conveyed a-life estate or fee- 
simple title to ‘his grandchildren, court 
must seek intention of testator in his 
will.—Busha v. Fortson, 116 F.2d 325. 

Alaska. The cardinal rule of testa- 
mentary construction is to ascertain 
the testator’s intent and give it effect, 
unless the testator attempts to accom- 
plish a purpose or to make a disposi- 
tion contrary to some rule of law or 
public policy.—In re Lanart’s Hstate, 
9 Alaska 535. 

All rules of construction of wills are 
designed to ascertain and give effect to 
the testator’s intention, and’ all rules 
or presumptions are subordinate to the 
intent of the testator where that has 
been ascertained.—In re Lanart’s Hg- 
tate, 9 Alaska 535. 

A testator’s intention will control 
any arbitrary rule, however ancient 
may be its origin, unless the testator 


e indispensable _ 
rly just result. f 


“In construing will, 
intention is controlling.—In 
ward’s Estate, 110 P.2d 956. 


Courts are bound to give ef- 


Ariz. 
fect to testator’s intention in-constru- 
ing a will.—Valley Nat. Bank v. Hart- 
ford Accident & Indemnity Co., 113 P. 
2d 359. 

Ark. Will should be so construed as 
to carry into effect the intention of the 


testator.—Newton v. Howard, 142 S.W. 
2d 231, 200 Ark. 978. 

Ark. The construction of a will is 
for the purpose of ascertaining the in- 
tention of the testator, which must be 
done from the language used as it ap- 
pears from a c_nsideration of the, en- 
tire instrument.—Morris vy. Lynn, 144 
S:wW.2d 472. 

Ark. The paramount principle 
construction of will is that testator’s 
general intention governs, if not in 
contravention of public policy or some 
rule of law.—Sheltering Arms Hospi- 
tal v. Shineberger, 146 S.W.2d 921. 

Ark. The purpose of construction 
of a will 1s to determine the testator’s 
intention, and that intention must be 
derived from the language employed in 
the will under construction.—Pearrow 
v. Vaden, 148 S.W.2d 320. 

Ark. It is court’s duty to ascertain 
testator’s intention from consideration 
of all language used in will and to 
give effect to such intention, unless 
contrary to some rule of law or public 


a beans y. Perry, 150 S.W 2d 
Ark. In eonstruing a will, the tes- 


tator’s intention should first be ascer- 
tained, and in arriving at that inten- 
tion, the will should be viewed from 
its four corners and the court should 
place itself in position of testator 
when making the will, and econsidera- 
tion should be given to language ap- 
pearing therein, and effect should be 
given to testator’s intention, if such 
intention does not violate the Iaw.— 
Dyer v. Lane, 151 S.W.2d 678. 


Cal. A will is to be construed) ac- 
eording to intention of testator as ex- 
pressed therein, and such _ intention 
must be given effect as far as possible, 
—In re Lawrence’s Estate, 108 P.2a 
893, prior opinion 102 P.2d 559, 

Cal. When a man of sound mind 
and memory by his own hand and sig- 
nature has plainly made a disposition 
of his property through a will, the 
courts should carry out his intention 
if it can be done without violating the 
Halen Mo SOA an re Janes’ Es- 
cate, .2 8, prio inio) 
Dadegg. prior opinion 107 
_Cal.App. In construing will, inten- 
tion of testatrix in regard to disposi- 
tion of her property must be given 
effect whenever it cam be ascertained, 
and in regard to interest due upon 
legacies, matter is controlled by tes- 
tatrix’ express intention. Probate Code, 
8s 105, 163.—In re Schaetzel’s Estate, 
1t2 2d 324: 

Conn. Where testator shows a par- 
ticular and also a general intent, which 
are inconsistent with each other, the 
general intent will be established, and 
the particular one disregarded, if the 
will can fairly be so read, considered 
as a whole.—Willis v. Hendry, 20 A.2d 
375, 127 Conn. 653. 

Del.Ch. In construing a will, the 
fundamental question to be determined 
is the intent of the testator, which in 
most cases must be ascertained from 
the language used, but in eases of real 
doubt, pertinent surrounding circum- 
stances may also be considered.—Hall 
v. Crandall, 20 A.2d 5465. 

Del.Super. All rules of construction 
of wills have for their objeet the as- 
certainment of the testator’s intent.— 
Culver v. Elliott, 15 A.2d 423. 

Fla. The purpose of testator ig; the 
lead for all eourts when they con- 
strue a will.—Trotter v. Van Pelt, 198 
So, 215: ; 

Ga. The cardinal principle in the 
interpretation of a will is to give ef- 
fect to the testator’s intention, where 
it can be ascertained from the will, 


re Hay- Pate 


in. - 


e 


pp. In- will, 
A if possible, determine testator’s 
_ true intention, and if no rule of law 

_ prevents, give such intention force and 
effect.—Porterfield v. Lenover, 33 N.E. 
12¢,/718,) 310 TI]. App. 637: 

Til.App, The intention of testator is 
the polar star in the construction of a 
will and all rules to the contrary must 
yield, provided the intent does not of- 
fend against public policy or some 
positive rule of law.—Lenzen v. Miller, 
33 N.H.2d 765, 309 Ill.App. 617. 

Ti.App. Where testator’s intention 

ean be detérmined from will, and is 
not in violation of some positive rule 
of law or public policy, it will_be 
given effect.—First Nat. Bank of Chi- 

cago v. Cherrier, 35 N.E.2d 710, 311 
TlLApp. 214. 

Ind. Rules of coustruction are not 

required if intent of testator is ap- 
. parent.—Dick y. Glenn, 31 N.H.2d 1009; 
i Dick v: Glenn, 32 N.H.2d 698. 

_ * Ind.App. In considering assignment 
of error inyolving construction of will, 
Appellate Court must seek to determine 
intent of testator and must be guided 
thereby insofar as it is possible so to 
do.—Wise v. Wise, 34 N.E.2d 143. 

Ind.App. In construing will, prima- 
ry rule to which all others must bend 
is that testator’s intent, as expressed 
in will, must prevail, unless it offends 
against public policy or a positive rule 
of law.—Sipe v. Merchants Trust Co., 


- 34 N.B.2d 968. 
: Sowa. In construing provisions of a 
will, the end sought is ascertainment 


of the expressed intent of testator, 
which will be carried into effect if not 
in contravention to some established 
rule of law or public policy.—Jones v. 
Coon, 295 N.W. 162. 

Kan, The cardinal rule in the con- 
struction of wills is that the intention 
of the testator must be ascertained if 
possible, and must be given effect if it 
is not contrary to an established rule 
of positive law or in violation of pub- 


lic policy.—Tomb v. Bardo, 114 P.2d 
320, 153 Kan. 766. 
si Ky. In construing wills, intention 


of maker is the controlling rule regard- 
less of collateral and subsidiary rules. 
—Lecompte y. Davis’ Ex’r, 148 S8.W.2d 
292, 285 Ky. 433. 
Ky. The intent of a testater will be 
athered from the entire contents of the 
f will, and, when it is so ascertained, it 
will be given effect if it is not in con- 
flict with law.—Felty v. Easterling, 149 
S.W.2d 760, 286 Ky. 34. 

Ky. In construing will, effect must 
be given intention of testator as _dis- 
closed by the entire instrument.—Scott 
vy. Smith, 151 S.W.2d 770, 286 Ky. 
697. : 

La. Testator’s intention controls in- 
terpretation of will and where the 
words are plain, foreed interpretations 
should not be adopted.—Succession of 
Stallings, 1 So.2d 690, 197 La. 449. 


Mass. The cardinal rule in interpre- 
tation of wills, to which all other 
rules must bend, is that intention of 
testator shall prevail, provided that it 

q is consistent with the rules of law.— 
Boston Safe Deposit & Trust Co. ¥. 
Park, 29 N.B.2d 977. 

Mass. In construing a will, court 
must ascertain the intent of the testa- 
tor from the whole instrument, attrib- 
uting due weight to all language used, 
and also from all the material circum- 
stances in the light of which the will 
was executed in order to comprehend 
sense and purpose of the language em- 

loyed, and then give effect to that 
intent, unless prevented by some posi- 
tive rule of law.—Mills vy. Blakelin, 30 
N.B.2d 873, 307 Mass. 542. 


Mass. A reply to a _ testamentary 
trustee’s request for instructions re- 
quires the determination of the intent 
of the testator as expressed in_ the 
language of the will, read in the light 
of .all material eircumstances existing 
at the time of its execution —Lynn 


court | 


W.34 


The primary object in the 
construction of a will is to ascertain the 
intention of the testator and to effectu- 
ate such intention with respect to dis- 
position of his property, in so far as 
it is legally possible to do so.—In re 


Fuller’s Estate, 297 N.W. 479, 297 
Mich. 247. 
Miss. In construing will, intention 


of testator when ascertained controls 
unless invalid under the law.—Boxley 
v. Jackson, 2 So.2d 160. 

Mo. In construing will to determine 
what property was intended to be 
transferred to testator’s brother under 
certain clause of will, the intent of 
the testator controls. Mo.St.Ann. § 
567, Pe ee v. Gordon, 147 S. 

Mo. In construing a will, the single 
aim and object is to arrive at the tes- 
tator’s intention.—English v. Ragsdale, 
147 S.W.2d 653. 

Mo. In construing will, 
rule, which takes precedence over all 
others, is that testator’s intention, as 
gathered from will itself, must control, 
unless contrary to law or public policy. 
—Burnett v. McHaney, 148 S.W.2d 495. 

Mo.App. The prime object and pur- 
pose to be served in construing a will 
is to give full effect to the intention 
of testator as expressed in the will 
and to such end all parts of the will 
must be considered and harmonized if 
it is legitimately possible to do so.—. 
Weiss v. St. Louis Union Trust Co., 
142 S.W.2d 1103. 

Mo.App. The court must determine 
and give effect to intention of testatrix 
as expressed within the four corners 
of her will. Mo.St.Ann. § 567, p. 344.— 
Mississippi Valley Trust Co. v. Bowler, 
149 S.W.2d 379, transferred 143 S.W.2d 
59, 346 Mo. 800 

Neb. In the construction of a will, 
the court is required to give effect to 
the testator’s true intent, so far as it 
can be collected from the whole will, 
if such intent is consistent with the 
rules of law. Comp.St.1929, § 76-109. 
—Martens y. Sachs, 294 N.W. 426. 

Neb. In the construction of a will a 
court must give effect to the testator’s 
true intent, so far as it can be collect- 
ed from the whole will, if such intent 
is consistent with the rules of law.—In 
re Pfost’s Estate, 298 N.W. 739. 

Nev. The cardinal rule of interpre- 
tation of wills is to ascertain the tes- 
tator’s intention.—Tsirikos v. Hatton, 
116 P.2d 189. 


N.J.Ch. The purpose of construction 


a cardinal 


of a will is to give effect to the testa- ~ 


tor’s intention, so far as that intention 
may be determined from the will and 
be consistent with the language used. 
—Rutherford Trust Co. v. Stagg, 14 
Av2d 514, 127 NoJ.Hq. 541. 

N.J.Ch, In interpreting a will, effect 
is to be given to testator’s intention 
as determined by reading will as a 
whole.—Hackensack Trust Co. v. Denn- 
iston, 14 A,2d 773, 127 N-J.Bq. 523. 

N.Y. It is a primary rule of con- 
struction that courts must find and fol- 
low the intent of the testator as dis- 
elosed by the words of will itself, if 
wording thereof is unambiguous.—in 
te Battell’s Will, 35 N.BE.2d 913, 286 
N.Y. 97, affirming 24 N.Y.S.2d_ 712, 
261 App.Div. 120, reversing 17 N.Y.S.2d 
447, 173 Mise. 273. 

N.Y. The primary rule in construc- 
tion of will is that testator’s intent 
must govern.—In re Sliter, 36 N.H.2d 
75, 286 N.Y. 117, reversing In re 
Sliter’s Will, 24 N.Y.8.2d 802, 261 App. 
Div. 52. \ 

N.Y.App.Div. In construing a will, it 
is duty of court to ascertain intention 


Mise. 222, 


ertained 

0 : 270, ! 
Div. 627, modifying Y.S.2d 4 

4 

N.Y.App.Div. A court sho 
adopt a construction of will 
would frustrate testator’s intenti 
make futile the fulfillment of 
tention, Personal Property L 
—In re Lynn’s Hstate, 26 N. 
261 App.Div. 513, modifying 
2d 925, 174 Misc. 361, affirm 
Y.S.2d 995, 175 Mise, 441. 
N.Y.App.Div.. In econstrui 

courts endeavor to ascertain ané 
effect to intention of testator, and 1 
may only do so in so far as tha 
tention is manifested in testament 
pressly or by implication.—In 
ner’s Hstate, 26 N.Y.8.2d 783, 
Div. 618. yee 
N.Y.Sup. The cardinal prin 
construction of a will or a trust : 
ment is that the avowed intentio 
the testator or settlor should t 
spected, unless it is forbidden 
—Schenectady Trust Co. v. S 
N.Y.S.2d_ 815. no 
N.Y.Sup. The intention of 
tor, when clear, and not conti 
any statute or rule of law, | 


implicitly obeyed.—A pplicatii 

Renn, 29 N.Y¥.S.2d 410. 
N.Y.Sur. 

ascertain 


ture of his estate, YX 
circumstances surrounding 
his family, and the objects _ 
bounty at the time the will w: 
must be considered.—In re Ledy 
Bstate, 21 N.Y.S.2d 860, affirmed 
Ledyard’s Will, 20 N.Y.S.2d 100 
argument denied 21 N.Y.S.2d 3 
N.Y.Sur. While rules of con: 
tion may aid the way to a conc 
they are not to be used to t 
intention of testator, and, when int 
tion is ascertained, language and 1 
of expression, if of doubtful i 
may be subordinated to such int 
tion.—In re Macneal’s Hstate, 22 N 
S.2d..293, 174 Mise: 947. sea 
N.Y.Sur. The object of the surrog 
in deciding any question of testam 
tary interpretation is to seek to p 
himself in the testator’s place 
endeavor to determine what testa 
had in mind and so far as legall: 
missible to effectuate that inten 
In re Agrella’s Will, .23 N.Y.S. 95 
456. : 2 


175 Mise. 
N.Y.Sur. In construing a w 
court’s duty is te ascertain int 


of testator and to see that jhe 
tion is carried out, if its lega 
is not contrary to law, and in 
preting the will consideration 
weight must be given to all p 
it—In re Kimball’s Will, 23 N.¥.S 
976. hi 
N.Y.Sur. In eonstruing a_ testa 
the court is m 


Billman’s Estate, 24 N.Y.S, L 
Mise. 334 ! 
In construing a will, the eou 
the testator’s intention, and 
find it in the words selected by te 
tor to express that intent, viewed i 
the light of relevant attending cir. 
cumstances.—In re Billman’s Estat ee 
NiY.S.2d° 43,. 175° Mises 33455 


N.Y.Sur. In the construction of 
will, a court seeks the testator’s inte 
as exhibited by the words he has se- — 
lected, and slight variations of phrase, 
or differences im arrangement, may 
lead a court to opposite results.—In 
re Clendenin’s Estate, 24 N.Y.S.2d 506, 
175 Mise. 585. as, 

In interpreting @ will, the eardinal 
rule of construction is to so construe 
the will as to carry out the testator’s ie 
intent.—In re Clendenin’s Estate, 24 — 
N.Y.8S.2d 506, 175 Mise. 585. : 

N.Y.Sur. The search for  testator’s 
intent is first and foremost canon of 
construction of a will, and all other 
rules of interpretation are subordinate 


ad 


to it, and when ascertained, such in- 
tent must prevail; provided that it 
does not conflict with public policy or 
’ statute—In re 


‘N.Y.Sur. In examining will to ascer- 
ain testatrix’ intent, court must con- 
er fact that will was drawn by ex- 
rienced lawyer,. and testamentary 
urpose thus expressed must prevail if 
scertainable—In re Jackson’s Hstate, 
N.Y.S.2d 189. ¢ 
-Y.Sur. In construction of all in- 
I nts, whether wills or contracts, 
intention of the parties that should 
e@ ascertained and effectuated.—In re 
terling’s Will, 27 N.Y.S.2d 36. | 
sige r. In construing provisions 
f a will, the primary aim is to ascer- 
ta testator’s intention and carry out 
1at intent so far as it is legally cap- 
ble of effectuation, and such intent, if 
it can be discovered, is paramount and 
will preyail despite established rules 


a ; 

-N.Y.Sur. It is court’s duty to con- 
iB language of will so as to give 
ffect to testator’s .intention, and au- 
thority is vested in court to transpose 
» reject words in will so as to carry 
it such intention—In re James’ Will, 
Y.S.2d 977, 176 Mise. 741, affirmed 
James’ Estate, 27 N.Y.S.2d 1016, 
App.Diy. 991, reargument denied 27 
2d 1020, 261 App.Div. 1092. 
Sur. In construing will, court 
ascertain testator’s intention and 
en effect to such intention, if such 
intention does not offend against statu- 
tory limitations.—In re Saunders’ Will, 
3 S.2d 274, 176 Mise. 654, 


sions applicable at time he exe- 
fed his will and codicil—In re Un- 
rhill’s Hstate, 28 N.Y.S.2d 984, 176 
7 


of testamentary _ construction to 
ch all others are subordinate, name- 
that intention of testator is to be 
) t in all his words, and when 
iscertained, is to prevail, unless con- 
rary to public policy or an estab- 
shed rule of law.—In re Claussen’s 
11, 29 N.Y.S.2d 348. ) : 

‘N.C. In the interpretation of wills, 
ourt is to be guided by the in- 
of the testator which is to be 


iting one 
fears, 10 S.E.2d 659, 218 N.C. 193. 
¥.C.. In the interpretation of wills, 

‘the intention of the testator as ex- 
pressed in the language of the instru- 

ment, should prevail, and application 
of technical rules will not be permitted 
oh . defeat an intention which substan- 
tially appears from entire instrument, 
ut accepted canons of construction 
- which have become settled rules of law 
and of property cannot be disregarded. 
—Williamson y. Cox, 10 S.E.2d 662, 218 
NOS LET. 

N.C. The cardinal principle in the 
interpretation of wills is that the in- 
tention of the testator as expressed in 
the language of the instrument shall 
prevail, and that the application of 
hnieal rules will not be permitted 
to defeat an intention which substan- 
tially appears from the entire instru- 
ment.—Shoemaker v. Coats, 10 S.H.2d 
Oy 2he NC. 251. 

N.C. Though court’s duty is to in- 
erpret will from its four corners, and 
o carry out intent of testatrix as 
athered therefrom, court may not 
write into the will what the testatrix 
has failed to write—In re Leonard’s 
Will, 12 S:B.2d 222, 218 N.C. 738. 
Ohio App. One of the cardinal prin- 


a , 
ak 


e: ciples in constructions of wills is to 
ascertain and give effect to expressed 
ie desires of testator.-—Junk vy. Logan, 35 


N.E.2d ! 

Pa.Orph. The intention of the testa- 
trix is the pole star by which the 
Court must be governed in the con- 
struction of a will, and all technical 


Testator’s intention would” 


37. - 
Sur. There is one cardinal prin- 


te : ¢ ( 

Pa.Orph. In the construction of a 
will, the court must always ascertain 
the testator’s true intent.—In re Ful- 
mer’s’ Estate, 27 North. 321. 

In order to effectuate a testator’s true 
intent, a word in the will used by him 
should not be construed in its literal 
sense, but should be construed so as 
to carry out the testator’s true intent. 
—In re Fulmer’s Estate, 27 North. 321. 

Pa.Orph. The language of a_ will 
must stand as written, where the inten- 
tion is clearly expressed and the ob- 
jects of the bounty are definitely as- 
certained.—In re Leslie’s Wstate, 88 P. 
cdi nOaor ; 

R.I. In construing a will, intention 
of testator is important, and when once 
ascertained from examination of entire 
will, such intention must be given ef- 
fect unless contrary to established 
rules of law.—Willoughby v. Willough- 
by, 19 Asda. 867: : 

R.I. The real intention of testator 
governs order in which his gifts are to 
be paid.—Redding v. Rhode Island 
Hospital Trust Co., 20 A.2d 523. 

R.I. In construing any will, the Su- 
preme Court has duty to ascertain, if 
possible, from consideration of entire 
instrument, intent of testator as to 
disposition of his property, and to give 
effect to that intent, if lawful, in so 
far as may reasonably be possible.— 
Industrial Trust Co. vy. Harrison, 21 
A.2d 254. 

Tenn.App. In construing a will, 
court must place itself in the place of 
the testator, read what he has writ- 
ten, and gather therefrom his inten- 
tion in disposing of his property, and 
all rules of construction are but aids to 
such end.—Jones v. McMurrey, 150 S. 
W.2d 718. 

Tenn.App. In construction or inter- 
pretation of will, testator’s intention 
controls.—Treanor v. Treanor, 152 S. 
W.2d 1038. f 

Tex.Civ.App. In construing a will, 
Court of Civil Appeals was bound to 
give effect to intention of testator as 
expressed in language of will.—Boone 
v. Stone, 142 S.W.2d 936, error dis- 
missed, judgment correct. : 

Tex.Civ.App. In construction of a 
will, intention of testator is to be 
sought, and the intention must be gath- 
ered from the four jcorners of the will. 


—Ray, v. Fowler, 144 S.W.2d 665, er- 
ror dismissed, judgment correct. 
Tex.Ciy.App. In construing will, tes- 


tator’s intent must be ascertained and 
given effect, and such intention will 
control any arbitrary rule of construc- 
tion.—Miller v. Davis, 146 S.W.2d 1006. 
Error granted. 

Tex.Civ.App. In construing a_ will, 
intention of testator is controlling, and 


it is duty of'court in arriving at such” 


intention to look alone to language 
actually used and give effect to every 
part of will, if such is legally possible 
or practicable-—Henderson vy. Stanley, 
150 S.W.2d 152, error granted. 

W.Va. In the construction of wills, 
the testator’s intention is the control- 
ling factor, and, if that intention’is so 
expressed that it can be conceived 
from the provisions of the will, and 
is not contrary to some positive rule 
of law, it will prevail—In re Conley, 
12 S.H.2d 49. 

If the provisions of a will are clear, 
courts may not speculate on the tes- 
tator’s intention, and only where tes- 
tator’s real intention does ‘not appear 
satisfactorily from the plain language 
used, may resort be had to legal pre- 
sumptions and rules of construction. 
—In re Conley, 12 S.BE.2d 49. 

W.Va. The intention of a testator, if 
not inconsistent with some established 
rule of law, must control in the con- 
struction of a will.—In re ~Werkman’s 
Will, 13 S.E.2d 73. 
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Ala. Where will devised “my un- 
divided one-half interest in and to” de- 
scribed land to testator’s wife, testa- 
tor’s belief that he only owned an undi- 
vided half interest confirmed intent to 


Sarss ‘ ; 


- for such belief could 3 


to the will under guise of tr 
—Baker y. Hendricks, 200 So. 615, 
Ala, 630. HS ie BR Ag ster vhre 

Alia. In construing a will the inten- 
tion of the testator may be ascertained © 
“not only from the writing itself but — 
from attending facts and circumstances. 
—Wiggins v. Wiggins, 2 So.2d 402. 

Alaska. The intent of a testator — 
need not be declared in express terms — 
in the will, but it is sufficient if the — 
intention can be clearly inferred from — 
the particular provisions of the will 
and from its general scope and im- ‘ 
ire oe re Lanart’s Estate, 9 Alaska 4 

The clear intention of a_ testator S 
should prevail though it would require 
some departure from the literal con- 
struction of one of the clauses in the 
pee re Lanart’s Estate, 9 Alaska 
536. 

Ark. The construction of a will is . 
for the purpose of ascertaining the in- 
tention of the testator, which must be 
done from the language used as it ap- 
pears from a consideration of the en- | 
tire instrument.—Morris vy. Lynn, 144 ; 
S.W.2d 472. f 

Ark. The purpose of construction of 
a will is to determine the testator’s 
intention, and that intention must be > 
derived from the language employed in- 
the will under construction.—Pearrow 
v. Vaden, 148 S.W.2d 320. 

Ark. In construing a will it is the 
duty of the court to ascertain, from a 
consideration of the language employed 
in the will, the intention of the tes- 
tator and to give effect to that inten- 
Hon. Hleming y. Blount, 151 S.W.2d 

Ark. In construing a will, the testa- 
tor’s intention should first be ascer- — 
tained, and in arriving at that inten- | 
tion, the will should be viewed from My 
its four corners, and the court should ~ 
place itself in position of testator when 
making the will, and consideration 3 
should be given to language appearing 
therein, and effect should be given to 
testator’s intention, if such intention 
does not violate the law.—Dyer vy. 
Lane, 151 S.W.2d 678. 

Cal. The intention of testatrix was 
to be gleaned from language in will.— 

In re Northeutt’s Estate, 107 P.2d 607, 
Bey Gakad 683, prior opinion 103 P.2d 
vl. 


ne Dams, 


Cal. A will is to be construed ac- 
cording to intention of testator as ex- 
pressed therein, and such intention 
must be given effect as far as possible. 
—In re Lawrence’s Estate, 108 P.2d 
893, prior opinion 102 P.2d 559. 


Cal.App. Testatrix’ intent must be 
determined from language of will, and 
where language is clear it must be in- 
terpreted according to its ordinary 
meaning and _ legal import. Probate 
Code, § 105—In re Schaetzel’s Estate, 
112 P20 824: 

Cal.App. Intention of testator must 
be determined from language employed 
in will when it is clear and unambigu- 
ous and under such circumstances a 
court may not speculate on what testa- 
tor may have intended to say or do.— 
Sears v. Rule, 114 P.2d 57. 

_ Cal.App. Where language of a will - 
is definite, certain and unambiguous, it 
will be taken to be an accurate and 
precise expression of decedent’s inten- 
tion, and the courts may not consider 
extrinsic ‘evidence or extraneous cir- 
cumstances in arriving at decedent’s 
intent.—In re Chamberlain’s WHstate, 
AU Sal) Dara Ge PARIS 

Conn. In interpreting a will, court 
cannot give effect to an intent which 
it may presume from surrounding cir- 
cumstances that testator had regardless 
of the language used, but is confined 
to the intent which finds expression 
in the wording of the will.—Meriden 
Trust & Safe Deposit Co. v. Spencer, 
16 A.2d 349, 127 Conn. 261. 

Del.Ch. In construing a _ will, the 
fundamental question to be determined 
is the intent of the testator, which in 
most cases must be ascertained from 
the language used, but in cases of real 

, ae 


; -intenti 
govern, and. * 


n the constr v 

rt should be Sided py the | in- 
tention of the testator, and the court 
: must give effect to such intention if it 
ean be ascertained from four corners of 
the will, and the whole instrument 
should be considered in determining in- 
tention of testator as expressed in his 
Hoe will.—Brickell vy. Di Pietro, 198 So. 


Fla. In construction of a will, the 
court must ascertain intent of the tes- 
tator, as revealed by the language used 
by the testator, not in isolated words, 
clauses or paragraphs, but in the en- 
tire instrument.—Luxmoore v. Wal- 
lace, 199 So. 492. 


Fla. In construction of a will, the 
court must ascertain intent of the tes- 
tator, as revealed by the language used 
by the testator, not in isolated words, 
clauses or paragraphs, but in the en- 
tire instrument.—Luxmoore v. Wal- 
lace, 199 So. 492. 

Where a choice between the effectua- 
tion of different items of a will was 
made necessary because of a situation 
which was not anticipated by the tes- 
tator, namely, the general depreciation 
in value of all securities bequeathed, 
the court in construing the will was 
confined to the language employed in 
drafting the willLuxmoore y. Wal- 
lace, 199 So. 492. 

Ga. The cardinal principle in the in- 
terpretation of a will is to give effect 
to the testator’s intention, where it can 
be ascertained from the will, and where 
such intention is not incompatible with 
established rules of law and equity. 
Code 1938, § 113-806.—Bratton  v. 
Trust Co. of Georgia, 11 S.E.2d 204. 

Il.App. In construing wills, testa- 

-  tor’s intention must be ascertained 
from a consideration of the whole will, 
and that intention must be given effect 
if not in conflict with an established 
rule of law or of public _policy.— 
Fountain v. Fountain, 31 N.E.2d 423, 
308 Il.App. 330, transferred 24 N.B.2d 
360, 372 Ill. 466. 


Il.App. The intention of testator 
which the courts will carry into effect 
in construing his will is that expressed 
by the language of the will.—Lenzen 
a Miller, 33 N.H.2d 765, 309 Ill.App. 


Ind.App. In construing will, prima- 
ry rule to which all others must bend 
is that testator’s intent, as expressed 
in will, must prevail, unless it offends 
against public policy or a positive rule 
of law.—Sipe v. Merchants Trust Co., 
34 N.H.2d 968. 

Iowa. Primarily, testator’s intent is 
to be gathered from the will itself, and 
parol evidence cannot be received to 
give will operative elements, language, 
or provisions not in it before, but is 
only admissible for purpose of afford- 
ing light whereby will may be read, 
understood and applied.—Trott’s Es- 
tate’ v. Hanson, 294 N.W. 777. 

Kan. In construing a will, the in- 
tention of the testator is to be gath- 
ered from the instrument as a whole, 
and the intention must prevail if it is 
consistent with the rules of law.—Za- 
pel, v. Stewart, 109 P.2d 177, 153 Kan. 


Kan. The intention which controls 
in the construction of a will is that 
which is indicated, either expressly or 
by necessary implication in the lan- 
guage of the will—Tomb v. Bardo, 114 
P.2d 320, 153 Kan. 766. 

Ky. Where property, in action for 
declaratory judgment with reference to 
certain provisions of a will and codicil, 
was personalty, court was required to 
follow formulated rules with reference 
to personalty in such a situation, unless 
there was a clear intention, as mani- 
fested by the language employed by the 
testatrix, that it should not be done.— 
Haggin’s Trustee v. Haggin, 143 S.W. 
2d 522, 283 Ky. 821. ‘ 

Ky. In ascertaining testator’s inten- 
tion in provisions of a will, the question 
is what is meant by what testator said. 
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testator according to ae eiy accepted 
meaning and interpretation indicated 
by language.—Harwood vy. Dick, 150 S. 
W.2d 704, 286 Ky. 428. 

La. Testator’s intention controls in- 
terpretation of will and where the 
words are plain, forced interpretations 
should not be adopted.—Succession of 
Stallings, 1 So.2d 690, 197 La. 449. 

Me. In construing will, court should 
determine intent of testator which must 
be found from particular language used 
when read in connection with will tak- 
en as a whole, and in cases of doubt in 
light of surrounding circumstances.— 
Moore v. Emery, 18 A.2d 781. 

_Md. The cardinal rule of construc- 
tion of wills is to ascertain intention 
of testator from the whole instrument 
or from the instrument as read in the 
light of circumstances existing at date 
of execution and to give effect thereto 
so far as is consistent with the rules 
and policy of law or property.—Gent v. 
Kelbaugh, 18 A.2d 595. 

Mass. In construing will, testator’s 
intention must be ascertained from the 
whole instrument, giving due weight to 
all language thereof in light of circum- 
stances known to testator at time of 
execution, and effect must be given to 
such intent unless some positive rule 
of law forbids.—Fitts v. Powell, 30 N.H. 
2d 397, 307 Mass. 449 

Mass. In construing a will, court 
must ascertain the intent of the testa- 
tor from the whole instrument, at- 
tributing due weight to all language 
used, and also from all the material 
circumstances in the light of which the 
will was executed in order to com- 
prehend sense and purpose of the lan- 
guage employed, and then give effect 
to that intent, unless prevented by 
some positive rule of law.—Mills_ v. 
Blakelin, 30 N.H.2d 873, 307 Mass. 542. 

Mass. A reply to a_ testamentary 
trustee’s request for instructions re- 
quires the determination of the intent 
of the testator as expressed in the 
language of the will, read in the light 
of all material circumstances existing 
at the time of its execution.—Lynn Safe 
Deposit & Trust Co. vy. Martin, 32 N.H, 
2d p47, 308 Mass. 443. 

“Mo. The intent of testator must be 
ascertained from a_ consideration of 
the language of the will and, if the 
language is ambiguous, from the sur- 
rounding facts and circumstances, and 
the intent so expressed must be given 
effect unless opposed by some principle 
of positive law. Mo.St.Ann. § 567, p. 
344.—St. Louis Union Trust Co. Vv. 
Kern, 142 S.W.2d 493. 

Mo. A will should be construed so 
that it will carry out the testator’s in- 
tention, and to ascertain that inten- 
tion it is mecessary to take the will 
as a whole and not give any clause 
in the instrument undue preference.— 
Bolte v. Bolte, 147 S.W.2d 441. 


Mo. A testator’s intention may be 
expressed anywhere in his will and in 
any words that will impart it, and the 
court will enforce it no matter in what 
part of the will it is found. Oe pe au We 
Ragsdale, 147 S.W.2d 653 

Mo. In construing will, a cardinal 
rule, which takes precedence over. all 
others, is that testator’s intention, as 
gathered from will itself, must control, 
unless contrary to law or pene policy. 
—Burnett v. McHaney, 148 S.W.2d 495. 

Mo.App. The prime object and pur- 
pose to be served in construing a will 
is to give full effect to the intention 
of testator as expressed in the will, and 
to such end all parts of the will must 
be considered and harmonized if it is 
legitimately possible to do so.—Weiss 
vy. St. Louis Union Trust Co., 142 S.W. 
2d 11038. 

Mo.App. The reviewing court must 
arrive at a testator’s intentions from 
the language of the will, aided by 
oral testimony, if necessary.—Methodist 
Episcopal Church of Marceline y. Thom- 
as, 145 S.W.2d 157. 


must be given its p 


meaning.—Methodist Episcopal — 
of Marceline y. Thomas, (145. 
In construing a will, it is not 
tion of what the court may t 
testator should have done or id 
his will, but of what he ihe 
Methodist Episcopal Church of — 
line v. Thomas, 145 8.W.2d 157. 
Each will must be construed 
very great extent in the light | 0 
wording and the surrounding cir 
stances and independent of other wills L 
—Methodist Episcopal Church of M 
celine v. Thomas, 145 S.W.2d 1 157. 
Mo.App. The intention of testa 
is to be arrived at by what thee 
actually says and not by what 
court might imagine the testatr. 
tended to say or would have said 
she had decided to further explain 1 
untentions:. Miseissm os Valley J 
Co. v. Bowler, 149 S.W.2d 379. 
ferred 143 S.W.2d 59, 346 Mo. 8 
Neb. Without much regard to ¢ 
of construction, a court will pla 
self in the position of the tes 


of the will, 
it is lawful.—Martens vy. Sachs, 
W. 426. 3 
Neb. Where the language of 
is clear and unambiguous, the 
tor’s intention must be dete 
from the language thereof, and extri 
sic evidence is not admissible. 
Robinson’s Estate, 298 N.W. 559. 
N.J.Ch. The purpose of const 
of a will is to give effect to the 
tor’s intention, so far as that i 
may be determined from the will ¢ 
be consistent with the language u 
Rutherford Trust Co. v. Stagg, 14 
614, 127 N.J.Hq. 541 
N.J.Ch. In construing will, 
intention of the testator whichaie 
en effect, but. such intention n 
found within the language us 
guere v. Henke, 18 A.2d 42, 12 
Hq. 7. 
N.S. Ch. 


In construing will, ‘it 


of his bee and in detrei 
tator’s intent in matter of apport 0 
ing assets between principal and in 
come, the nature of trust property n¢ 
its extent in relation to other assets 0 
the estate. may be considered.—In— 
Pennock’s Will, 35 -N.H.2d .177 
N.Y. 475, reversing In re Pennoe 
Estate, 20 N.Y.S.2d. 811, 260 Ap i 
181, reversing 14 N.Y.8.2d Is 
Mise. 10, reargument denied 23 
2d 204, 260 App.Div. 847. } 
N.Y. It is a primary rule o 
struction that courts must find and 
low the intent of the testator as 
closed by the words of will itself, 
wording thereof is unambiguous 
Battell’s Will, 35 N.H.2d 9138, 286 i 
97, affirming 24 N.Y.S.2d 712) 261 App. | 
Div. 120, reversing 17 N.Y.S.2d 
173 Mise. 273. 
N.Y. Testator’s intention must be 
arnered from words of wilt.—In 
liter, 86 N.H.2d 75, 286 N.Y. 117, x 
versing In re Sliter’s Will, 24 N.Y¥.S 
802, 261 App.Div. 52. 
N.Y. App.Div. In construing a wits 1 Ore 
is duty of court to ascertain intention ae 
of testator from the words tessator has 
used, and to ascertain and give effect . 
to the legal consequences of such in- It 
tention when ascertained.—In re Togs) aan 
Estate, 23 N.Y.S.2d 270, 260 App:Div. ~ 
G2 modifying 23 NY S24 48, 175 
Mise. 222. ‘ 
N.Y.App.Div. In construing a will, f 
courts endeavor to ascertain and give 
effect to intention of testator, and they 
may only do so in so far as that in- d 


testamentary intent.—In re Selner’s Hs- 
te, 26 N.Y.S.2d 783, 261 App.Div. 618. 
N.Y.Sur. 
on is not what the testator meant, 
as distinguished from what his words 
cpress, but simply what is the mean- 
ing of his words.—In re Backus’ Hs- 
ate, 22 N.Y.S.2d 618, 175 Mise. 18. 
 N.Y.Sur. In will construction pro- 
ceeding, whether provision of codicil 
that estate should be left according 
to original will if husband, who by 
eodicil was given entire estate, should 
die in common disaster with testatrix 
so nearly together with testatrix 
there was not reasonable time and 
ortunity to probate will and codicil, 
_ operated to deprive husband of gift of 
the entire estate where husband died 
105 days after testatrix’ death from 
a natural cause unrelated to testatrix’ 
death, was required to be determined 
‘solely on the text of the codicil and 
ot an external facts.—In re Bull’s Es- 
hoo IN X.S.20° 0, 175 Misc; 197. 
.Y.Sur. In construing a will, the 
urt seeks the testator’s intention, and 
must find it in the words selected 
: that intent, 


a 
ill, a court seeks the testator’s intent 
; exhibited by the words he ‘has se- 
lected, and slight variations of phrase, 
or differences in arrangement, may 
lead a court to opposite results.—In re 

Clendenin’s Wstate, 24 N.Y.S.2d 506, 

(175 Mise. 585. 
N.Y.Sur. Where testator, when exe- 
uting will bequeathing stock in tes- 
ator’s millinery corporation upon cer- 
ain conditions, was an experienced 
illiner, in determining testator’s in- 
ent by use of language in will testa- 
or would be deemed to have consider- 
ed all circumstances surrounding op- 
eration of his business when executing 
will, and meaning of language was to 
be tested by testator’s apparent inten- 
tion rather than by any literal inter- 
_ pretation which might be placed there- 
_on.—In re Toner, 26 N.¥.S.2d 155. 
_  +N.Y.Sur. The testamentary intent 
which a court must determine in con- 
struing a will is an intent which is dis- 
closed only upon .an examination of 
language found and expressed in will 

176 Mise. 741, affirmed In re James’ 
itself—In re O’Hanlon’s Will, 27 N. 
Y.S.2d 889. 

N.Y¥.Sur. The primary canon of con- 
struction of a will is that testator’s in- 
tent must be gathered from the will.— 
In re James’ Will, 27 N.Y.S.2d 977, 
Estate, 27 N.Y.S.2d 1016, 261 App.Div. 
991, reargument denied 27 N.Y.S.2d 
1020, 261 App.Div. 1092. 

: -C. In the interpretation of wills, 
_ the court is to be guided by the intent 
of the testator which is to be ascer- 
tained from the language used by him, 
considering for the purpose the will 
and any codicil oer codicils as constitut- 
ing one instrument.—Smith y. Mears, 
oe 10 §$.H.2d 659, 218 N.C. 193. 
N.C. In the interpretation of wills, 
the intention of the testator as ex- 
pressed in the language of the instru- 
ment, should prevail, and application of 
technical rules will not be permitted to 
defeat an intention which substantial- 
ly appears from entire instrument, but 
accepted canons of construction which 
have become settled rules of law and of 
" property cannot be disregarded.—Wil- 
- Ea v. Cox, 10 8.H.2d 662, 218 N.C. 

N.C. The cardinal principle in the 


I 


In construing a will, ques- 


red 


ci nn eihcam <n ee 
interpretation of wills is that the in 
tion of the testator as expressed in the 
language of the instrument shall pre- 
vail, and that the application of techni- 
eal rules will not be permitted to de- 
feat an intention which substantially 
appears from the entire instrument.— 
Shoemaker v. Coats, 10 S.H.2d 810, 218 
NG. 251. 3 

N.C. The significance of a deed, like 
that of a will, is to be gathered from 
its four corners, but the four corners 
are to be ascertained from the_lan- 
guage used in the instrument.—Whit- 
ley v. Arenson, 12 S.H.2d 906, 219 N. 
Ow oi 

N.C. Testator’s intention must be 
ascertained from the language of will, 
and it is the duty of the court to give 
the words used therein their legal ef- 
fect.—Sharpe vy. Isley, 14 S.H.2d 814, 
2199 N.C271535 

Ohio App. Every effort will be made 
to determine testator’s intention, but, 
when he employs technical language 
with a fixed meaning and uses no other 
expression in his will and no extrinsic 
fact requires a different interpretation, 
court must give effect to terms of the 
will without modification, and cannot 
devise scheme to spell out a new theory 
that testator intended something which 
his language shows that, he did not 
intend.—Holt v. Miller, 33 N.E.2d 400, 
a ee 14 N.E.2d 409, 133 Ohio St. 
418, 

Testator’s intent is discovered. not 
only by what he has said but by what 
he has forborne to say.—Holt v. Miller, 
33  N.H.2d 400, affirmed 14 N.EH.2d 
409, 133 Ohio St. 418. 

Or. A will should be construed in 
accordance with the intention of the 
testator gathered from the whole in- 
strument rather than from the lan- 
guage used in any particular clause, 
and the fact that certain provisions 
are inserted in a will after those con- 
tained in a preceding paragraph does 
not mean that the last insertion must 
prevail.—Stein v. U. S. Nat. Bank of 
Portland, 108 P.2d 1016. 

Pa.Super. The cardinal rule for in- 
terpretation of will is that testator’s in- 
tention must be gathered from plain 
language of will.—In re Loughran’s 
Estate, 18 A.2d 676, 144 Pa.Super. 88. 

In construing will, court must reach 
conclusion based, not on what testator 
may have meant, but on meaning of 
language used.—In re Loughran’s Es- 
tate, 18 A.2d 676, 144 Pa.Super. 88, 

Pa.Orph. It is often difficult to in- 
terpret one will by the decision in an- 
other case. The unchangeable rule is 
that the intent of the testator be dis- 
covered from the meaning of the lan- 
guage he has used.—In re Laughlin’s 
Hstate, 88 P.L.J. 427, affirmed 9 A.2d 
383, 336 Pa. 529. 

R.I. To ascertain intention, testa- 
trix’ language should not only receive 
a sensible interpretation, but should 
be interpreted with reference to the 
whole will, keeping in mind that plan 
or scheme and objects of the will are 
material factors.—Industrial Trust Co. 
v. Hall, 18 A.2d 629. 

A will should be interpreted from 
point of view of testatrix as found 
therein, and not from the present point 
of view of the beneficiaries —Industrial 
Trust Co. v. Hall. 18 A.2d 629. 

R.I. In construing a will, it is the 
written expression of the testator taken 
in its natural sense and use and ap- 
plied to existing facts that must con- 
Brolin m eas vy. Willoughby, 19 A. 
2d 857. 

RI. In construing will, 
or speculation is not permitted, but 
testator’s intention is all controlling, 
and must be deduced from what is ac- 
tually expressed in whole will and 
from implications necessarily follow- 
ing from language therein.—Redding 
v. Rhode Island Hospital Trust Co., 
20 A.2d 528. 

8.C. The intention of testatrix must 
be ascertained from language used and 
from attendant circumstances.—Newn- 
ham v. Forest Hills, Inc, 12 S.0.2d 
MOR be ie SH Oe Oe esi le 
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the testator’s real intention.—Quick y. 
Owens, 15 S.H.2d 837, 198 S.C. 29. 

Tenn.App. Testator’s intention must 
be ascertained from language of will, 
considering every part thereof in rela- 
tion to every other part, testator’s sit- 
uation and circumstances surrounding 
him when will was executed, relations 
between him and _ intended  benefi- 
ciaries, and amount and nature of his 
estate—Treanor v. Treanor, 152 S.W. 
2d 1038. ; 
Tex.Civ.App. In construing a _ will, 
Court of Civil Appeals was bound to 
give effect to intention of testator as 
expressed in language of will.—Boone 
v. Stone, 142 S.W.2d 936, error dis- 
missed, judgment correct. 

Tex.Civ.App. In construing a_ will, 
intention of testator is controlling, and 
it is duty of court in arriving at such 
intention to look alone to language 
actually used and give effect to every 
part of will, if such is legally possible 
or practicable.-—Henderson y. Stanley, 
150 S.W.2d 152, error granted. 


Va. The intentions of testatrix are 
merged in her will as written.—Mann 
v. Land, 14 S.H.2d 341, 177 Va. 509. 


In construing will, court is entitled 
to put itself in position of testator, and 
to consider all material facts and cir- 
cumstances known to testator with 
reference to which he is to be taken 
to have used the words in the will, 
and then to declare what is the inten- 
tion evidenced by the words used, with 
reference to those circumstances which 
were or ought to have been in mind 
of testator when he used those words. 
eat a v. Land, 14 §8.H.2d 341, 177 Va. 


The court is to construe will as made 
by testator, not to make the will for 
him and therefore court is bound to 
execute testator’s expressed intention, 
even if there is great reason to believe 
that testator has by blunder expressed 
what he did not mean.—Mann y. Land, 
14 §.B.2d 341, 177 Va. 509. 


Wash. A will must be construed ac- 
cording to its terms, and, if it con- 
tains ambiguous language, extrinsic 
circumstances may be shown, not to 
enable a court to make a will for testa- 
tor, nor to enlarge or change will, but 
to enable court to determine true mean- 
ing of testator, and testator’s desire 
must be ascertained from will itself.— 
In re Bauer’s Hstate, 105 P.2d 11. 

Wash. Testator’s intent as expressed 
in will must govern if not inconsist- 
ent with rules of law, and in order to 
determine the meaning and effect of 
any provision in will, court must ex- 
amine the written instrument in its 
entirety to ascertain true intent of tes- 
tator. Rem.Rev.Stat. § 1415.—Bank of 
California v. Ager, 109 P.2d 548. 

W.Va. In the construction of wills, 
the testator’s intention is the control- 
ling factor, and, if that intention is so 
expressed that it can be conceived from 
the provisions of the will, and is not 
contrary to some positive rule of law, 
it will prevail—In re Conley, 12 S.B. 
2d 49. 

If the provisions of a will are clear, 
courts may not speculate on the testa- 
tor’s intention, and only where testa- 
tor’s real intention does not appear 
satisfactorily from the plain language 
used, may resort be had to legal pre- 
sumptions and rules of construction.— 
In re Conley, 12 8.E.2d 49. 
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C.C.A.Ill. Outside circumstances and 
statements, even those of testatrix, can- 
not be used to avoid rule that when 
there is merely a devise to A and in 
case of A’s death to B, and there is no 
other context in the will, the death 
referred to is construed as the one oe- 
curring during the lifetime of the tes- 
tatrix.—Hormann y. Northern ‘Trust 
Co., 114 B20 118: 

C.C.A.Mass. Under Massachusetts 
law, the extent of beneficiaries’ inter- 
ests is determined by intention of tes- 
tator as ascertained by reading of will 
in light of circumstances under which 


wording ; 
should be read in the ene of the cir- 
cumstances surrounding the testator at 
the time, as disclosed by the evidence. 
—In re Lanart’s Hstate, 9 Alaska 535, 

Ark. When the intention of a testa- 
tor has been ascertained by a con- 
struction of his will as a whole, such 
intention must prevail, if not contrary 
to some rule of law, the court plac- 
ing itself, as near as may be, in the 
position of testator when making the 
will.—Morris v. Lynn, 144 S.W.2d 472. 


Ark. In construing a will, the testa- 
tor’s intention should first be ascer- 
tained, and in arriving at that inten- 
tion, the will should be viewed from 
its four corners and the court should 
place itself in position of testator 
when making the will, and considera- 
tion should be given to language ap- 
pearing therein, and effect should be 
given to testator’s intention, if such 
intention does not violate the law.— 
Dyer v. Lane, 151 S.W.2d 678. 

Cal.App. When language of a will is 
uncertain or ambiguous, competent 
surrounding circumstances may be re- 
ferred to for purpose of determining 

_ testator’s intention as expressed in the 
will.Sears v. Rule, 114 P.2d 57. 

Del.Ch. In construing a _ will, the 
fundamental question to be determined 
is the intent of the testator, which in 
most cases must be ascertained from 
the language used, but in cases of real 
doubt, pertinent surrounding circum- 
stances may also be considered.—Hall 
y. Crandall, 20 A.2d 5465. 


Ill. When extrinsic evidence disclos- 
es latent ambiguities in a will, the tes- 
tator’s intent may be determined by 
reading the will in the light of the cir- 
cumstances existing at the time of its 
execution.—Koelmel y. Kaelin, 29 N.E. 
2d 106, 374 Ill, 204. 

Ill.App. The intention of testator is 
to be ascertained from consideration of 
language of the entire will in light of 
testator’s surroundings and _  circum- 
stances and state and condition of his 
family and property at time will was 
executed.—First Nat. Bank of Chicago 
v. Cleveland Trust Co., 32 N.H.2d 964, 
308 Ill.App. 639. ; 


Ill.App.. A court may consider cir- 
cumstances surrounding testator when 
he made will, not to determine what 
he intended to write, but in order that 
court may better understand what he 
has written.—Porterfield v. lLenover, 
33 N.H.2d 718, 310 Ill.App. 37. 

In construing will, it is proper to 
consider all circumstances under which 
will was executed, including nature, 
extent and condition of testator’s prop- 
erty as well as his relationship to his 
family and to beneficiaries named in 
will.—Porterfield v. Lenover, 33 N.f.2d 
718, 310 Ill.App. 37. 


Il.App. Language of a will may be 
interpreted in view of circumstances 
‘surrounding testator, and evidence will 
be received to show those circumstances 
put will not be permitted to import 
into the will an intention different 
from that expressed by its language 
however clearly such different inten- 
tion may be made to appear.—Lenzen 
v. Miller, 33 N.H.2d 765, 309 Ill.App. 


Where a condition has arisen in re- 
gard to testator’s estate which he did 
not take into consideration and which 
he probably would have provided for 
if he had thought of it when making 
his will, the court cannot conjecture 
what provision testator would have 
made, unless that condition is con- 
tained in the words testator has used 
in making his will and a devise by im- 
plication can be given effect only where 
implication is so strong as to leave 
no reasonable doubt of testator’s inten- 
tion and it must be founded upon some 
expression in the will and cannot be 
inferred from absolute silence.—Lenzen 


os be 
a 


of testator will a 
testator’s situation at the 
ecution of the Wet . Haster- 
ling, 149 S.W.2d 760, 286 Ky. 34. 

Ky. In interpreting will, court looks 
to it as a whole and to circumstances 
under which it was made, to ascertain 
intent of the maker.—White vy. Chris- 
ae Ex’rs, 151 S.W.2d 754, 286 Ky. 

Md. The cardinal rule of construc- 
tion of wills is to ascertain intention o 
testator from the whole instrument or 
from the instrument as read in the 
light of circumstances existing at date 
of execution, and to give effect thereto 
so far as is consistent with the rules 
and policy of law or property.—Gent v. 
Kelbaugh, 18 A.2d 595. 

In ascertaining intention of testator, 
the court will put itself in testator’s 
place.—Gent v. Kelbaugh, 18 A.2d 595. 

Mass. Testatrix’ intent must be as- 
ecertained by consideration of will as 
whole in light of circumstances under 
which it was executed and given effect 
when so aseertained, unless prevented 
by some positive rule of law.—Boston 
Safe Deposit & Trust Co. v. Doolan, 
29 N.H.2d 844. 


Mass. The intention of testator is to 
be ascertained from a study of the will 
as a whole in the light of circum- 
stances attending its execution, using 
ordinary canons of interpretation only 
so far as they accomplish their pur- 
pose of aiding in determining that in- 
tention, but giving to the combinations 
of words which have come to be rules 
of property their legal effect—Boston 
Safe Deposit & Trust Co. v. Park, 29 
N.H.2d 977. 

Mass. In construing will, testator’s 
intention must be ascertained from the 
whole instrument, giving due weight to 
all language thereof in light of cir- 
cumstances known to testator at time 
of execution, and effect must be given 
to such intent unless some positive 
rule of law forbids.—fitts v. Powell, 
30 N.E.2d 397, 307 Mass. 449. 


Mass. In construing a will, court 
must ascertain the intent of the tes- 
tator from the whole instrument, at- 
tributing due weight to all language 
used, and also from all the material 
eircumstances in the light of which the 
will was executed in order to com- 
prehend sense and purpose of. the lan- 
guage employed, and then give effect. 
to that intent, unless prevented by 
some positive rule of law.—Mills_ v. 
Blakelin, 30 N.H.2d 8738, 307 Mass. 542. 


Mass. A reply to a _ testamentary 
trustee’s request for instructions re- 
quires the determination of the intent 
of the testator as expressed in the lan- 
guage of the will, read in the light 
of all material circumstances existing 
at the time of its execution.—Lynn Safe 
Deposit & Trust Co. v. Martin, 32 N.E. 
2d 247, 308 Mass. 443. ; 

Mich, In construing a will, the inten- 
tion of testator must control, and where 
fhere is an ambiguity in the will and 
the intent cannot be determined from 
within its four corners, surrounding 
circumstances may be considered.—In 
re Lowrie’s Estate, 293 N.W. 656, 294 
Mich. 298. 

Mo. The intent of testator must be 
ascertained from a consideration of the 
language of the will and, if the lan- 
guage is ambiguous, from the sur- 
rounding facts and circumstances, and 
the intent so expressed must be given 
effect unless opposed by soine principle 
of positive law. Mo.St.Ann. OilweDs 


344,—St. Louis Union Trust Co. vy. 
Kern, 142 S.W,2d 493. 
Mo. In construing will expressing 


testator’s intention in ambiguous terms, 
court considers testator’s situation and 
circumstances surrounding him when 
he executed will, but only as they ex- 
plain its provisions.—Burnett v. Me- 
Haney, 148 S.W.2d 495. 

Mo.App. Each will must be construed 
to a very great extent in the light of 
its wording and the surrounding cir- 
cumstances and independent of other 


rounding the testator at the time of 
execution of his will, and to give 
to his meaning.—In re Schuetté 
tate, 293 N.W. 421. 

N.J.Ch. The purpose of construc 
of a will is to give effect to the 
tor’s intention, so far as that int 
tion may be determined from the y¥ 
and be consistent with the lang 
used.—Rutherford Trust Co. y. Stag 
14 A.2d 514, 127 N.J.Eq. 541. ~ 

N.Y. The interpretation of 
and the inferred intent of testator mu 
be gathered from the language us¢ 
the circumstances and conditions 
rounding execution of will as we 
relationship of testator to object 
his bounty, and in determining 
tor’s intent in matter of appor 
assets between principal and i 
the nature of trust property a i 
extent in relation to other assets 
the estate may be considered.—I 
Pennock’s Will, 35 N.H.2d 177, 
N.Y. 475, reversing In re Pennock’ 
Hstate, 20 N.Y.S.2d 811, 260 App.Div. 


181, reversing 14 N.Y.S.2d 131, L7 
Mise. 10, reargument denied 23 N, 
$.2d 204, 260 App.Div. 847. “a, 


N.Y.Sup. In construing a _ will, its 
words and expressions should be give 
their usual and ordinary meaning | 
the testator’s intent determined t 
from in light of existing clreutnetae 
and conditions at time when will 
made, and recourse may be ha 
context of will as to whether tes 
used the words differently from tl 
usual and ordinarily accepted meanii 
—Wiseman vy. Phipps, 28 N.Y.S.2d ae 
176 Misc. 964, affirmed 28 N.Y.S 
974, first case, 262 App.Div. 75 
peal denied 28 N.Y.S.2d 974,. 
case, 262 App.Div. 863. 

N.Y.Sur. To construe 
ascertain intent of 


will an 
testator as 


pressed therein, his situation, the na- 


ture of his estate, the conditions | 
circumstances surrounding him and his 
family, and the objects of his bounty 
at the time the will was made must 
considered.—In re Ledyard’s Estate, 21 
N.Y.8.2d 860, affirmed In re Ledyar@ 
Will, 20 N.Y.S.2d 1006, reargument de 
nied 21 N.Y.S.2d 390. ray 
N.Y¥.Sur. In construing a will, 
court seeks the testator’s intention, a 


it must find it in the words selected 


intent, | 


viewed in the light of relevant attend- 


by testator to express. that 
ing circumstances.—In re Billman’s Hs 


tate, 24 N.Y.S.2d 43, 175 Misc. 334. 


N.Y.Sur. Where testator, when ex 
cuting will bequeathing stock in test: 
tor’s millinery corporation upon certa 
conditions, was an experienced milline 
in determining testator’s intent by 
of language in will testator wo 
be deemed to have considered all ci 
cumstances surrounding operation 
his business when executing will, a 


meaning of language was to be teste I 


by testator’s apparent intention rath 
than by any literal interpretatic 
which might be placed thereon.—In 
Toner, 26 N.Y.S.2d 155. t ae? 

S.C. The intention of testatrix mui 
be ascertained from language used ar 
from attendant circumstances.—Ne 
ham vy. Forest 
10, 195 S.C. 431 

Tex.Civ.App. In construing will, — 


is permissible to consider situation of — 


testator in arriving at testator’s inten- 
tion.—Ray v. Fowler, 144 S.W.2d 665. 
Hrror dismissed, judgment correct. 
Va. 
titled to put itself in position of tes- 
tator, and to consider all material facts 
and circumstances known to. testator 
with reference to which he is to be 
taken to have used the words in. the 
will, and then to declare what is the 
intention evideneed by the words used, 
with reference to those circumstances 
which were or ought to have been in 
mind of testator when he used those 
words.—Mann y. Land, 14 S.B.2d 341. 
Lava. 2509) 
Wash. In 


ascertaining objects 


Hills, Inc, 12 S.B.2d _ 


In construing will, court is. en- 


iewed in light of surrounding 


tate of his property, the condition 
of his family, and the persons named 
: j . Rem.Rev.Stat. § 1415.— 
Johnson y. McClure, 104 P.2d 962. 
Wash. A will must be construed ac- 
eording to its terms, and, if it contains 
mbiguous language, extrinsic circum- 
tances may be shown, not to enable a 
rt to make a will for testator, nor to 
nlarge or change will, but to enuble 
urt to determine true meaning of 
tor, and testator’s desire must be 
scertained from will itself—In re Bau- 
"s Estate, 105 P.2d 11. 
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Where a condition has aris- 


king his will, the court cannot con- 
- what provision testator would 
ade, unless that condition is con- 
in the words testator has used 
king his will and a devise by 
ication can be given effect only 
Tre implication is so strong as to 
ave no reasonable doubt. of testator’s 
tention and it must be founded upon 

9me expression in the will and cannot 
be ay ferred from absolute silence.— 


Lenzen y. Miller, 33 N.H.2d 765, 309 


pp. 617. i 
. Provision in will that “At my 
yife’s death all my property shall be 
rided equally among our eight chil- 
ren”, was sufficient to effectuate a tes- 
mentary disposition of realty re- 
rred to in another provision of will 
nat sale of testator’s farm should not 
e place until after widow’s death.— 
ppler v. Hofline, 29 N.E.2d 204, re- 
ng denied 30 N.H.2d 549. 
ss. Where reading of whole will 
uces a conviction that testator 
necessarily have intended an in- 
est to be given which is not be- 
jeathed by express and formal words, 
urt will supply defect by implication 
d so mould language of testator as 
try into effect as far as possible 
ition which it is of opinion that he 
on the whole sufficiently declared. 
lfau v. Miller, 29 N.H.2d 1. 
. court can give effect to any inten- 
f testator which he has shown 
rds that he has used, even though 
tention is not formally stated, 
ut such intention must appear from 
perusal of will itself and cannot be 
rred from silence, conjecture, or re- 
onship of parties.—Alfau v. Miller, 
9 N.B.2d 1. 
Mass. Where reading of whole will 
produces conviction that testator must 
necessarily have intended an interest 
o be given which is not bequeathed 
y express or formal words, court must 
pply defect by implication and so 
mould language of testator as to carry 
nto effect as far as possible the inten- 
ion which court is of opinion that tes- 
tor has sufficiently declared, except 
where there is nothing in the will 
+ which makes it certain what the tes- 
_  tator desired to do in the contingency 
that has arisen.—Iitts vy. Powell, 30 N. 
: al H.2d 397, 307 Mass. 449. 
 N.Y.App.Div. When will does not 
ntain a mention of particular prop- 
erty or estate or an express bequest 
devise of such property or estate, 
one contingency, then such property 
_ or estate may not be, in another con- 
_ tingency, the subject of a bequest or 
devise by implication through the medi- 
a of construction of testament, es- 
pecially if disinheritance would result 
and there is no express language indi- 
eating an intent to disinherit—In re 
- Selner’s Estate, 26 N.Y.S.2d 783, 261 
7 App.Div. 618. 
__ If property or estate claimed to be 
bequeathed or devised by implication, 
in a contingency which has occurred, 
has been made the subject of an ex- 
press bequest or devise in another con- 
of tingency which did not occur, then 
. effect may be given to such bequest or 
i devise by implication, in contingency 


umstances concerning the testator, 


ic do 
will makes manifest t 1S 
tention of testator—In re Selner’s Es 
oe 26 N.Y.S.2d 783, 261 App.Div. 
To devise an estate by “implication” 
there must be such a strong probabil- 
ity of an intention to give one, that 
the contrary cannot be supposed.—In 
re Selner’s Estate, 26 N.Y.S.2d 783, 261 
App.Div. 618. i 

Where testator survived by widow 
and sons primarily intended to provide 
for widow and secondarily to give his 
property to sons, one paragraph of 
will which dealt with contingency of 
testator predeceasing widow disclosed 
no bequest of residue of estate, and 
another paragraph which dealt with 
contingency of widow predeceasing tes- 
tator expressly bequeathed residue to 
sons, and testator revealed desire not 
to die intestate as to any of his prop- 
erty, a ‘‘bequest by implication” of 
residue in favor of sons would be 
sustained._In re Selner’s Hstate, 26 
N.Y.S.2d 783, 261 App.Div. 618. 

N.Y.Sur, A will which directed that 
residuary estate be divided into five 
equal shares, that income from four 
shares be given to a nephew and each 
of three nieces, and that income from 
remaining share be given to issue of 
deceased niece to be applied to their 
education and support, but which did 
not dispose of principal of fifth share, 
would not support a gift by implica- 
tion of the principal to the issue of 
deceased niece, since other reasonable 
inferences as to testator’s intention 
were possible——In re Weinstein’s Hs- 
tate, 23 N.Y.S.2d 868, 175 Misc. 437. 

Generally, gifts by implication are 
not favored unless testator’s intention 
to make such gift is so readily ascer- 
tained that no other reasonable infer- 
ence is possible—In re Weinstein’s Hs- 
tate, 23 N.Y.S.2d 868, 175 Misc. 4387. 

N.Y.Sur. Where will directed that 
share of grandchild or greatgrandchild 
who shall have died without issue 
should be divided among survivors, per 
stirpes, but made no provision for dis- 
tribution to any issue of deceased 
grandchild or greatgrandchild, if any 
of grandchildren or greatgrandchild 
died with issue surviving, his or her 
share should pass to such issue sur- 
viving.—In re Claussen’s Will, 29 N.Y. 
§$.2d 348. 


N.C. While a ‘devise or bequest py 
implication” should not be presumed 
except upon cogent reasoning and 
where necessary to carry out the in- 
tent of the testator, the doctrine is 
well established in the law.—Burcham 
HS min 13 S.H.2d 616, 219 N.C. 

Where a reading of the whole will 
produces a conviction that testator 
must necessarily have intended an in- 
terest to be given which is not be- 
queathed by express and formal words, 
court may supply the defect by impli- 
eation in order to carry into effect, so 
far as possible, the intention which 
testator on the whole will sufliciently 
declared.—Burcham y. Burcham, 13 §S, 
Bi2d “615, 219° NC, 357, 

R.I. Devises and bequests by impli- 
eation are not favored, but are allowed 
in rare cases because the intention of 
the testator as ascertained by examina- 


tion of whole will requires creation of . 


such estate for the purpose of effectu- 
ating the manifest intention of testa- 
tor, and the term ‘necessary implica- 


tion” in such instances means a com- 
pelling if not irresistible inference 
arising from _ testator’s intention as 


expressed by him in his will, and such 
an inference cannot be based on mere 
speculation or conjecture.—Willoughby 
v. Willoughby, 19 A.2d 857. 

Where testator bequeathed to wife 
for life or during widowhood all of 
the revenues from his entire estate to 
sell or let the whole or any part of the 
estate.and to give good and sufficient 
deed to purchasers in fee simple and 
to invest the proceeds of any sale in 
legal securities, and after death or 
widowhood of wife, son was to have all 
property found in the state of Rhode 
Island, and codicil provided that all 


Si p ‘ty o1 ¢ 
widow was not entitled to 
entire estate both real and personal 
with the exception of the personalty 
contained in “The Chalet” by “neces- 
sary implication’? from express provi- 
sions of the will, where it was clear 
that testator intended that widow 
should have only an estate for life or 
widowhood in testator’s estate—Wil- 
loughby v. Willoughby, 19 A.2d 857. 
See In re Coppley [1940] 3 Dom.L.R. 
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Colo. In case of doubt as to per- 
sons, places, dates, etc., not specifical- 
ly mentioned in certain phrases of a 
document, court ascertains maker’s in- 
tention by referring to immediately 
preceding expression, because presum- 
ably such was the person, place or 
date in the mind of the maker as he 
wrote.—Hale v. Wheeler, 114 P.2d 566. 

Del.Ch. If giving the words used in 
a will their primary signification ren- 
ders the will not sensible but absurd, 
such meaning will not be followed.— 
Central Nat. Bank v. Stevenson, 16 A.2d 


Kan. If the words and phrases of 
a will are clear in themselves, a court 
may not depart from the obvious mean- 
ing thereof in construing the intention 
of the testator as expressed in the 
will, the supreme test being to deter- 
mine the actual intention of the testa- 
tor.—Tomb v. Bardo, 114 P.2d 320, 
153 Kan. 766. 

N.J.Orph. In construing will, words 
used therein are to be given particular 
consideration rather than any general 


rule of law or _ construction.—In_ re 
ee Hstate, 16 A.2d 539, 19 N.J. 
ise, 


N.Y. Where testatrix expressed her- 
self in ambiguous language, court en- 
deavors to impute to words used in 
will such meaning as will conform to 
testatrix’ intention viewed in light of 
pattern on which will was executed.— 
In_re Sliter, 86 N.E.2d 75, 286 N.Y. 
117, reversing In re Sliter’s Will, 24 
N.Y.S.2d 802. 261 App.Div. 52. 

N.Y.Sur. The effect to be given to 
testamentary language cannot depend 
on conjecture nor judicial caprice.— 
In re _ Billman’s Estate, 24 N.Y.S.2d 
43, 175 Mise. 334. 

N.C. Court cannot amend or enlarge 
the clear language used by testator, 
but must interpret will as it is written. 
—Robertson vy. Robertson, 11 S.H.2d 
318, 218 N.C; 447. 


Pa.Super. While terms of will are 
not necessarily to be construed techni- 
cally and with strict reference to 
grammatical accuracy, importance of 
correct use of language should not be 
overlooked.—In re Loughran’s Estate, 
18 A.2d 676, 144 Pa.Super. 88. 

Pa.Orph. The probated will of the 
decedent begins as follows: ‘Harris- 
burg, Pa. July 7—28, +54 1930. This 
my first and only will.” Held, that 
the will was dated in 1930 which is 
subsequent to the date of the deposit: 
the will, therefore, indicates that the 
testator was declaring his first and 
only will—In re Throne’s Hstate, 49 
Dauph. 251. 

Pa.Orph. 
will is clear, construction of the will 
is neither necessary or permitted.—In 
re Walker’s Estate, 22 Hrie 117. 

8.C. Under the ‘“ejusdem_ generis’’ 
rule, where certain things are enu- 
merated in a will, and a more general 
description is coupled with the. enu- 
meration, that description covers only 
things of a like kind with those enu- 
merated, since it is presumed that the 
testator had only things of that kind 
in. mind.—Quick vy. Owens, 15 S.BE.2d 
837, 198 S.C. 29. 

Wis. A phrase in a will under gram- 
matical construction is to be construed 
ae relating, to i pennant antecedent.— 
n re Porter’s Hstate, 29 .W. 624, 
238 Wis. 181. ae tne 
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Cal.App. Testatrix’ intent must be 
determined from language of will, and 
where language is clear it must be in- 


‘ 


When the language of the 


iS 
App. The wo: 
taken in their ordinary a 
matical sense, unless there be a clear 
intention to use them in another sense, 
and unless that other sense can be 
ascertained from the will. Probate 

Code, § 106.—In re Chamberlain’s Es- 

tate, 115 P.2d 235. 

Conn. In interpreting a will, the 
primary and usual meaning of a word 
is to be given it unless the testator’s 
use of the word in another and reason- 
able sense is so clearly indicated up- 
on an examination of the entire will 
as to overcome its ordinary significa- 
tion and satisfactorily established the 
unusual meaning contended for.—Meri- 
den Trust & Safe Deposit Co. v. Spen- 
eer, 16 A.2d 349, 127 Conn. 261 

App.D.C. The primary significance 
of words used in a will should ordi- 
narily attach and does attach unless it 
is manifest from the will itself that 


other definitions are intended.—Hllery 


v. Washington Loan & Trust Co., 113 
F.2d 525. 
Ky. A testator is presumed always 
to use the words giving expression to 
intention according to their common 
and usually accepted meaning, unless 
from context of will it is apparent 
that words were intended to convey 
a different sense.—Lecompte v. Davis’ 
Ex’r, 148 S.W.2d 292, 285 Ky. 4383. 

Ky. In absence of ambiguity, a will 
will be construed by language em- 
ployed by testator according to usually 
accepted meaning and interpretation 
indicated by language—Harwood v. 
Dick, 150 S.W.2d 704, 286 Ky. 423. 

Mass. The intention of testator is to 
be ascertained from a study of the will 
as a whole in the light of circum- 
stances attending its execution, using 
ordinary canons of interpretation only 
so far as they accomplish their pur- 
pose of aiding in determining that in- 
tention, but giving to the combinations 
of words which have come to be rules 
of property their legal effect.—Boston 
Safe Deposit & Trust Co. v. Park, 29 
N.E.2d 977. 

Mass. Generally, the intent of a tes- 
tator is not to be thwarted by refine- 
ments resting on subtlety and ingenui- 
ty or by lack of technical accuracy in 
the use of words or by unduly stress- 
ing the literal meaning of a few words 
or by attaching to them a hard and 
fast meaning which is not in conso- 
nance with the setting in which they 
were employed.—Beals v. Magenis. 31 
N.E.2d 20, 307 Mass. 547. 

Mo. In determining testator’s inten- 
tion, the court may not rewrite the will 
but must consider all words as used 
in their ordinary sense and meaning 
and determine intent from the testa- 
tor’s standpoint and in view of the cir- 
cumstances known to him. Mo.St.Ann. 
§ 567, p. 344.—Price v. Gordon, 147 S. 
W.2d 609. 

Mo.App. The intention of the testa- 
tor must govern, and the language used 
by him must be given its plain and 
ordinary meaning.—Methodist Episcopal 


Church of Marceline v. Thomas, 145 
S.W.2d 157. 
Mo.App. The language used by tes- 


tatrix is to be taken and understood 
in its usual and ordinary sense and 
primary meaning, particularly where 
there is no question of error on part 
of secrivener, and the will evidences 
that it is written by the testatrix her- 
self, in simple words as used in daily 
~  eonversation without technical meaning. 
—Mississippi Valley Trust Co. v. 
Bowler, 149 S.W.2d 379, transferred 
143 S.W.2d 59, 346 Mo. 800. aah 
Neb. Where a provision in a will is 
couched in correct grammatical lan- 
guage, it will be given the. ordinary 
and natural meaning which that lan- 
guage imports, unless it clearly ap- 
pears from the whole instrument that 
a different meaning was intended.—In 
re Schuette’s Estate, 293 N.W. 421. 
Neb. Where, in a will, there is a 
patent ambiguity resulting from the 
use of words and nothing appears 
within the four corners of the will to 
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nd gram-. 


739, 
N.Y.Sup. 


In construing a will, its 


words and expressions should be given’ 


their usual and ordinary meaning and 
the testator’s intent determined there- 
from in light of existing circumstonzes 
and conditions at time when will was 
made, and recourse may be had to 
context of will as to whether testator 
used the words differently from their 
usual and ordinarily accepted meaning. 
—Wiseman v. Phipps, 28 N.Y.S.2d 971, 
176 Misc. 964, affirmed 28 N.Y.S.2d 
974, first case, 262 App.Div. 755, ap- 


peal denied, 28 N.Y.S.2d 974, second 
case, 262 App.Div. 863. 
N.Y.Sur. It is to be presumed that 


testator used words in their ordinary 
and commonly accepted meaning unless 
context of will or relevant attending 
circumstances indicate a different sense, 
—In re Underhill’s Estate, 28 N.Y.S. 
2d 984, 176 Misc. 737. 

Ohio App. Words in a will are to 
be understood according to their ordi- 
nary, natural, and legal signification, 
unless it is manifest from the context 
or from other provisions in the will 
that testator has used them in a differ- 
ent sense.—Holt v. Miller, 33 N.K.2d 
400, affirmed 14 N.B.2d 409, 133 Ohio 
St. 418. 

Pa.Super. Words, phrases or sen- 
tences in will, meaning of which ap- 
pears on their face or which only re- 
quire definition of primary meaning, 
cannot be made subject of construction. 
—In re Loughran’s Hstate, 18 A.2d 676. 
144 Pa.Super. 88. 

Pa.Super. Words in will must be 
construed in their ordinary sense, and 
artificial formulas of grammatical con- 
struction cannot be invoked against 
testator’s intent otherwise clearly ap- 
pearing from language used.—In re 
Loughran’s Estate, 18 A.2d 676, 144 Pa. 
Super. 88. 

.Orph. Words in a will should be 
construed according to their natural 
meaning and will not be given the 
force of a command unless there is 
something to indicate that they were 
used in that sense——In re Rea’s Es- 
tate, 89 P.L.J. 395. 

R.I. The language of a testator is 
to be given its ordinary meaning, es- 
pecially if used by a layman.—Wil- 
loughby v. Willoughby, 19 A.2d 857. 

In construing a will, it is the written 
expression of the testator taken in its 
natural sense and use and applied to 
existing facts that must control.—Wil- 
loughby v. Willoughby, 19 A.2d 857. 

R.I. To ascertain testator’s inten- 
tion, his language should be _ inter- 
preted with reference to the subjéct- 
matter relative to which it speaks, and 
unless words of art are involved, such 
language is to be given its ordinary 
meaning, especially if used by a lay- 
man.—Redding v. Rhode Island Hos- 


pital Trust Co., 20 A.2d 523. 
§ 1129 
N.C, In construing a _ will, words 


used by testator must be given their 
legal signification, as far as possible, 
unless it is apparent from the will it- 
self that they were used in some other 
sense.—Shoemaker v. Coats, 10 S.H.2d 
810, 218 N.C. 251. 

N.C. When a grantor or testator us- 
es technical words or phrases to ex- 
press his intent in conveying or Gis- 
posing of property, he will be deemed 
to have used such words or phrases in 
their well-known legal or _ technical 
sense, unless he shall in some appro- 
priate way indicate a different mean- 
ing to be ascribed to them.—Whitley 
VY eArenson, i2 5.20. 906.) 219. N.C. 
121, 

Ohio App. Every effort will be made 
to determine testator’s intention, but, 
when he employs technical language 
with a fixed meaning and uses no other 
expression in bis will and no extrinsic 
fact requires a different interpretation, 
court must give effect to terms of the 
will without modification, and cannot 
devise scheme to spell out a new 
theory that testator intended some- 


| N.E.2d 400, aff 
183 Ohio St. 41 


? : tle Sees 
‘Technical words in a will 
be given their technical meaning 
less a contrary intention can 
covered within the four corners « 
will itself.—Jarecky v. Jareck 
2d'922, 194 S.C. 456. sia 


§1 

Cal. Where a will has_ be 
by a testator who is not famil 
the technical meaning of term 
technical meaning may be gi 
but where the will was prepa 
attorney, it may be assumed 
legal terms therein were use 
technical sense.—In re Northe 
tate, 107 P.2d 607, 16 Cal.2d 68 
opinion 103 P.2d 201. { 


§ 1132 ™ . 

Words of recommend 
quest, and the like, when used in 
reference to the estate, are to be g 
prima facie testamentary effect 
Hayward’s Hstate, 110 P.2d 956. 
Cal. Where will directing exec 
to use entire residue of testator | pr 
erty for purchase of annuity payab 
friend of testator for life recomme 
annuity contract providing for 
ment of unused principal to e 
if annuitant died before all 


¥ 


nd 


mere ee al 
bate Code, § 14 Lia) 
Estate, 108 P.2d 893, prior opinio 
P.2d°"b59. aS) 
Mo. The mere fact that a testa 
uses the words ‘‘my wish” and 
idea and wish” in reference to 
tion of property after his wife’s 
does not necessarily mean that | 
not expressing his will and inten 
that regard,.as distinguishe 
mere wish or desire, the question b 
dependent entirely in the sens 
which the testator used the words, 
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that must be determined from 
sideration of the will as a wh 
not from abstract definition o 
words, divorced from other prov ) 
of the will—Hnglish v. Ragsdale, 1 
S.W.2d 653. ab ys 

§8.C. Where language of a wi 
veys only a desire or wish, doe 
impose an obligation which 
enforced in a court of equity or qu 
estates previously given.—Tiene 
Zerbst, 13 S.H.2d 483, 196 S.C. 4 

§ 1133 

Cal. When words of recommendati 
request and the like in a _ will, 
used with direct reference to the e 
tate, they are prima facie “testame 
tary” and “imperative”, and not ey 
atory”.—In re Lawrence’s Est te, I 
P.2d 893, prior opinion 102 P.2da 5 

Although desire of a testator for 
posal of his estate is a mere ‘ 
when addressed to his devisee, i 
be construed as a “command” — 
addressed to his executor.—In re 
rence’s Hstate, 108 P.2d 893, 
opinion 102 P.2d 559. ASE 

Pa.Orph. Words in a will should 
construed according to their natura 
meaning and will not be given th 
force of a command unless there i 
something to indicate that they were 
used in that sense.—In re Rea’s Estate, 
89 P-L.J. 395. chia 

There is a difference between the © 
case where the testator wishes or de- 
sires his executor to do something and 
where he requests a legatee to do the ie 
same act. In the former the testator’s 
wish is the executor’s command; in ae 
the latter he may be offering, as it is 
usually interpreted, advice.——In re Rea’s 
state: 89°P. Les. 3895. 

Words of recommendation, request, 
wish and the like addressed to an ex- 
ecutor and used in respéect to. direct 
disposition of testator’s property are 
prima facie testamentary and not prec- 


mie 


Estate, 89 P.L. 


cog 7 h 
re Rea’s 


tary provision is primarily precato- 
ry in its significance, but if from the 
whole instrument it can be seen that 
it expresses the definite will of testa- 
ix, it will be given that effect.—Bur- 
vy. Maguire, 16 A.2d 358, 127 Conn. 


§ 1138 

“Sur. In order to give effect to 
rue intent of testator, the court 
reject, supply, or transpose words 
in the en re O’Brien’s Es- 


abraces the power, if necessary, to 
in the testator’s real intention, 


hole and read in the light of the at- 
uding circumstances.—In re Conley, 
.E.2d 49. } 
e duty of a court to bring into 
ration a testator’s intention, em- 
aces the power, if necessary, to as- 
i the testator’s real intention, to 
st, supply, transpose, or substitute 
words.—In re Conley, 12 S.E.2d 49. 


§ 1140 

rk. Where testator’s intention is 
correctly expressed in will, court 
effectuate it by supplying proper 
-ds.—Sheltering Arms Hospital v. 
ineberger, 146 S.W.2d 921 

Sur. In order to give effect to 
intent of testator, the court 
ect, supply, or transpose words 
the will.—In re O’Brien’s Es- 
ite, 26 N.Y.S.2d 519. é 
‘W.Va. The duty of a court to bring 
0 operation a testator’s intention, 
aces the power, if necessary, to 
scertain the pe peator’s real Tuvensiony 

eject, supply, transpose, or sub- 
itute words.—In re Conley, 12 S8.H.2d 


§ 1141 
fe In order to give effect to 
1e true intent of testator, the court 
ay reject, supply, or transpose words 
sed in the will.—In re O’Brien’s Es- 
Me OrNaYs.cd 519. 


ority is vested in court to transpose 
r reject words in will so as to carry 
such intention.—In re James’ Will, 
27 N.Y.S.2d 977, 176 Misc. 741, affirmed 
In re James’ Estate, 27 N.Y.S.2d 1016, 
261 App.Div. 991, reargument denied 
27: N.Y.S.2d 1020, 261 App.Div. 1092. 
-' a. The duty of a court to bring 
into operation a testator’s intention, 
embraces the power, if necessary, to 
ascertain the testator’s real intention, 
reject, supply, transpose, or substi- 
Bie words.—In re Conley, 12 S.H.2d 
fs § 1142 
onn. Where testator used the word 
ildren” as a class designation in a 
e in codicil, a strong presumption 
existed that the testator used the same 
ord with a like significance in_pre- 
g clause.—Westport Paper-Board 
Staples, 15 A.2d 1, 127 Conn. 
Mo. If a testator uses a given word 
with a certain meaning in one part of 
his will, it will be presumed that in 
using the same word in another part, 
he intended it to have the same signifi- 
” eee vy. Ragsdale, 147 S.W. 


§ 1143 
{ Mass. A will must be examined in 
ts entirety in an endeavor to find out 
the purpose disclosed. and grammati- 
eal construction, or the order of par- 
ticular sentences, is never allowed to 
defeat testator’s general intention, as 


ans ‘S tics ee 
The word ‘wish’ in a testa- 


Pa.Com.Pl. In construing a will, a 
mere technical rule of syntax cannot 
be used to destroy a meaning of a 
‘clause when that meaning is obvious 
from’ a consideration of the subject 
of the clause and its manifest purpose. 
—Roberts v. Claster, 49 Dauph. 256. 

Tenn.App. Testator’s intention, as 
expressed in will, cannot be controlled 
by punctuation thereof.—Treanor v. 
Treanor, 152 S.W.2d 1038: 

The natural sense in which words of 
instrument, such as will, are used, 
as it appears from judicial inspection, 
always prevails over both punctuation 
and capitals, which are regarded as 
such uncertain aids in interpretation 
of. written instruments as to be re- 
sorted to only when all other means 
teil re ea bor v. Treanor, 152 S.W.2d 

Punctuation in instrument, such as 
will, may be disregarded when it serves 
to obscure true meaning thereof as 
gathered from all parts of instrument. 
—Treanor v. Treanor, 152 S.W.2d 1038. 

Where giving of effect to semicolon 
in will would import unreasonable and 
unnatural intention to testator, it will 
be disregarded._Treanor y. ‘Treanor. 
152 S.W.2d 1038. 

The court may supply punctuation 
for purpose of clearing up ambiguity 
in will—Treanor y. Treanor, 152 S.W. 
2d_ 1038. ; 

Where a will is not punctuated with 
any degree of accuracy or even sys- 
tematically, punctuation is of little 
value as aid to its true construction 
and must otherwise be disregarded if 
in conflict with testamentary scheme 
as gleaned from provisions of will.— 
Treanor v. Treanor, 152 S.W.2d 1038. 


§ 1144 

Cal.App. Grammatically, “between” 
is used when applied to two things 
and the word “among” is more prop- 
erly used when more than two are re- 
ferred to, but this is not necessarily 
controlling in the construction of a 
will. Probate Code, § 101.—In re Bur- 
nett’s Estate, 109 P.2d 26. 

Minn. Where alleged adoptive fath- 
er made provision in his will for “my 
foster daughter,” will having been pre- 
pared by a competent lawyer of long 
experience, the technical words “foster 
daughter” by him so chosen would be 
presumed to have been used in that 
sense, in absence of any surrounding 
circumstances or context showing that 
a different meaning was intended.—In 
re Norman’s Estate, 295 N.W. 63. 

Pa.Orph. Prima facie a hospital is 
not a home, the former term connoting 
a place where a patient is kept only 
until cured, and where medical atten- 
tion‘and curative treatment is the main 
objective, and the latter connoting a 
permanent residence or domicile.—In re 
Kirechner’s Estate, 39 D. & eee Oks 

The word “respectively” means ‘each 
to each; each in the order given; sey- 
eral’, and clearly connotes a division 
or separation.—In re Lester’s Estate, 
89. D. &.C.. 567. 

R.I. ‘Including’ is generally em- 
ployed as a term of enlargement, not 
of limitation or enumeration, and, 
when used in a will, implies that some- 
thing else is given beyond what is cov- 
ered by the general language which 
preceded it——Carr v. Railton, 18 A.2d 

4 


W.Va. Where a will devised a life 
estate in realty and provided that on 
life tenant’s death, his ‘‘share”’ should 
go to certain named beneficiaries, the 
word “share” would be considered to 
mean the remainder of the realty after 
the expiration of life tenancy.—In re 
Conley, 12 S.H.2d 49. 


§ 1146 

Alaska. The policy of the law is to 
uphold wills and to make them valid 
and effective if that can be done.—In 
re Lanart’s Estate, 9 Alaska 535. 

In the construction of wills, the ob- 
ject is not to seek flaws and declare 
the wills invalid, but to assist them if 
legally possible, and the presumption 
is that the testator intended a lawful 


strued to avoid intestacy, 
—Zabel v. Stewart, 109 P.2d 177, 152 
Kan. 272. 

Nev. A court must give effect to the 
plain provisions of a will unless. they 
violate some rule of law or public 
pone eee v. Hatton, 116 P.2d 
189. 


N.Y.Sup. When either of two con- 
structions of a will is logically possi- 
ble, one of which would be valid and 
the other invalid, the former will be 
preferred because it is presumed to ac- 
cord with the actual intention.—Bank 
of New York v. Kaufman, 26 N.Y.S.2d 
474, affirmed In re Morrison’s Will, 25 
N.Y.S.2d 408, 261 App.Div. 818, appeal 
denied 26 N.Y.S.2d 316. 


N.Y.Sup. When language of a testa- 


mentary provision is capable of two 


constructions, one of which would ren- 
der it legal and operative and the other 
illegal and void, it should be presumed, 
in absence of any clear expression of a 
different intent, that words of testa- 
tor were used in a sense in harmony 
with the law.—Bank of New York v. 
Kaufman, 26 N.Y.S.2d 474, affirmed In 
re Morrison’s Will, 25 N.Y.S.2d 408, 
261 App.Div. 818, appeal denied 26 N. 
Y.Si2d 316. 

R.J. In construing will, words will 


-not be rejected as meaningless if, by 


any reasonable construction, they may 
be given meaning and made consistent. 
—Redding v. Rhode Island Hospital 
Trust Co., 20 A.2d 523. 

As between reasonable construction 
which requires rejection of part of 
language of will or codicil and an- 
other which gives meaning to all the 
language therein used, the latter con- 
struction will be adopted.—Redding vy. 
Rhode Island Hospital Trust Co., 20 
A.2d 523. 

R.I. Where seeming inconsistency 
existed between various provisions in 
will, all provisions were to be so con- 
strued that they might be given ef- 
fect, if reasonably possible—Industrial 
Trust Co. v.° Harrison, 21 A.2d 254. 

Tenn.App. A provision in will should 

not be held void for uncertainty, ex- 
cept in case of absolute necessity, but 
should be given a meaning to carry 
out testator’s intent, if possible-— 
Treanor v. Treanor, 152 S.W.2d 1038. 
_A provision of will should be re- 
jected only in case of total and irrec- 
oncilable repugnaney to other provi- 
sions thereof.—Treanor y. Treanor, 
152 S.W.2d 1038. 
_ Tex.Civ.App. In construing a _ will, 
intention of testator is controlling, and 
it is duty of court in arriving at such 
intention to look alone to language 
actually used and give effect to every 
part of will, if such is legally possible 
or practicable-—Henderson v. Stanley, 
150 S.W.2d 152, error granted. 

The presumption should be indulged 
that testator did not intend to use 
any meaningless or superfluous words, 
but that he intended for every provi- 
sion, clause or word in his will to have 
a meaning in disposition to be made 
of his property, and while no strained 
construction should be resorted to, 
court should construe instrument as 
a whole in keeping with its general 
intention and in such a way, if pos- 
sible, as to bring every provision into 
harmony with each other.—Henderson 
v. Stanley, 150 S.W.2d 152, error grant- 


ed 
§ 1147 
Cal. Where it is not made certain 
by the terms of a will that intestacy 
was intended, an interpretation which 


al ya 

Cal. Interpretation shot 
ble, be placed upon provis 
will as will prevent intestacy, espe- 
cially where will evinces an intention 
on part of testator to dispose of his 
whole estate—In re Lawrence’s Ws- 
tate, 108 P.2d 898, prior’ opinion 102 
Pi2d 559, 

Kan. Generally, a will should be 
upheld where possible and should be 
construed to avoid intestacy, if possi- 
ble-—Zabel v. Stewart, 109 P.2d 177, 
153 Kan. 272 

Mont. While the law favors testacy, 
‘deceased’s intention to dispose of his 
property after his death by instrument 
presented for probate as will must be 
clear.—In re Augestad’s Hstate, 106 P. 
2d 1087. 

N.J.- In case of doubt whether death 
of one named in will has caused partial 
intestacy, a codicil executed after such 
death may lead to such construction 
as will avoid intestacy, but, where 
will’s meaning is clear, the codicil will 
not lead to a forced construction in or- 
der to prevent intestacy.—Rippel v. 
King, 15 A.2d 758, 128 N.J.Eq. 179, 
affirming 8 A.2d 777, 126 N.J.Eq. 297. 

N.Y.Sur. In construing will, intes- 
tacy should be avoided wherever pos- 
sible.—In re Matthiessen’s Will, 23 N. 
Y.S.2d 802, 175 Mise. 466; In re Wein- 


stein’s Estate, 23 N.Y.S.2d 868, 175 
Mise. 437. 
N.Y.Sur. If possible, a will should 


be construed so as to avoid total or 
partial intestacy, and intestacy will 
not be presumed.—In re Kimball’s Will, 
23 N.Y.S.2d 976. 

Pa.Orph. In testatrix’s will, where 
every detail of her well-conceived plan 
had been outlined, except that, in the 
event her husband should survive her, 
she neglected to say anything about 
the income or corpus and her husband 
did survive her, it was the duty of the 
court to so ponctrue her aut eee 

ossible, avoid intestacy as to is in- 
Aya n re Miller’s Estate, 89 P.L.J. 


1 i 
W.Va. Wherever possible to. bring 
into operation a testator’s intention, a 
court will give such construction to a 
will as to bring into effect every 
word or part thereof, and such con- 
struction will be made as to avoid the 


ereation of an intestacy.—In re Conley, 
12 S.H.2d 49. 
§ 1148 


Ark. Wills should be so construed 
as to avoid a partial intestacy, unless 
the language used compels a different 
construction, as a testator is presumed 
to intend to dispose of his entire estate. 
—Morris v. Lynn, 144 S.W.2d 

Will. Will which described realty as 
being located in section 11 devised 
realty answering the description lo- 
cated in section 1, where evidence 
disclosed that realty in section 1 was 
only realty owned by testator answer- 
ing the description, especially in view 
of fact that such devise would result 
in an equal distribution of total value 
of all testator’s property, which fact, 
together with absence of a residuary 
elause covering realty, strengthened 
presumption that testator intended to 
devise his whole estate—kKoelmel v. 
Kaelin, 29 N.H.2d 106, 374 Ill. 204. 

Mass. Where will was silent as to 
disposition of trust fund on termina- 
tion of a testamentary trust and testa- 
tor provided for disposition of residu- 
ary estate, presumption that when a 
person makes a will he intends to dis- 
pose of all his property and leave no 
intestate estate was not applicable.— 
Alfau v. Miller, 29 N.H.2d 1. 

Mass. A person making will is pre- 
sumed to have intended to dispose of 
all his property and to leave no _ intes- 
tate estate.—Fitts v. Powell, 30 N.E.2d 
397, 307 Mass. 449. i [ 

Mo. Where there is a will, there is a 
presumption against partial intestacy, 
in absence of plain, unequivocal lan- 
guage showing contrary intention.— 
Burnett v. McHaney, 148 S.W.2d 495. 

N.Y.Sur. If possible, a will should 


via 


ntestacy will 
nball’s Will, 23 


976. ee oe 

: The testator was presumed 
to have intended that all legacies pro- 
vided for in his will would be paid in 
full and that his property was suffi- 
cient to carry out his testamentary 
scheme.—In re Baldwin’s Will, 26 N.Y. 
$.2d_414, 175 Misc. 986, 

N.Y.Sup. In construction of wills, 
a presumption obtains against even 
partial intestacy.—Bank of New York 
v. Kaufman, 26 N.Y.S.2d 474, affirmed 
In_re Morrison’s Will, 25 N.Y.S.2d 
408, 261 Apn.Div. 818, appeal denied 
26 N.Y.S.2d 316. 

RI. A presumption against con- 
struction of will that would produce 
partial intestacy is applicable where 
language in general residuary clause 
is capable of two equally reasonable 
interpretations, of which the first will 
cause residue to be fully disposed of 
and the second will not, in which 
event the first interpretation will be 
adopted.—Carr y. Railton, 18 A.2d 646. 

Tex.Civ.App. The law prefers to con- 
strue a will to prevent partial intes- 
tacy, and it will be presumed that tes- 
tator did not intend to die intestate as 
to any portion of his estate, and such 
presumption will prevail unless con- 
trary is clearly expressed or necessar- 
ily implied from language in  will.— 
Boone v. Stone, 142 S.W.2d 936, error 
dismissed, judgment correct. 
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D.C.D.C. A construction of will 
which permits children to compete 
with their living parents is to be avoid- 
ed unless that was plainly the testa- 
tor’s intention.—In re Robins’ Estate, 
38 F.Supp. 468. 

Ky. A will should be construed so 
as to produce equality except where an 
unequal division is clearly called for.— 
ae vy. Oliver, 149 S.W.2d 540, 286 


Ky. 
§ 1153 

C.C.A.111, In construing will, Cir- 
cuit Court of Appeals must consider 
every item of the will and construe 
them in such manner as to give effect 
to each, if possible—Hormann vy. 
Northern Trust Co., 114 F.2d 118. 

Alaska. The intent of a testator is 
to be collected from the whole will 
and from a consideration of all pro- 
visions of the instrument, taken to- 
gether, rather than from any particu- 
lar form of words, and is not to be 
gathered from detached portions alone, 
—In re Lanart’s Estate, 9 Alaska 535. 

In the interpretation of a will, the 
dominant or primary intention, gath- 
ered from the whole thereof and alr 
its provisions, must be allowed to con- 
trol, and a particular and minor in- 
tent is never permitted to frustrate a 
general and ulterior object of para- 
mount consideration—In re Lanart’s 
Estate, 9 Alaska 535. 

Ark. The construction of a will is 
for the purpose of ascertaining the in- 
tention: of the testator, which must be 
done from the language used as it ap- 
pears from a consideration of the en- 
tire instrument.—Morris v. Lynn, 144 
S.W.2d 472. 


Ark. Testator’s general intent must 
be ascertained from whole will taken 
together, and no part thereof, to which 
meaning and operation can be given 
consistent with such intent, may be 
rejected._Sheltering Arms Hospital v. 
Shineberger, 146 S.W.2d 921. 

Where words of one part of will are 
capable of two-fold construction, that 
most consistent with testator’s inten- 
tion, as ascertained by other provi- 
sions in will, should be adopted.— 
Sheltering Arms Hospital v. Shine- 
berger, 146 S.W.2d 921. 

Ark. It is court’s duty to ascertain 
testator’s intention from consideration 
of all language used in will and to give 
effect to such intention, unless contra- 
ry to some rule of Jaw or public policy. 
—Nolen v. Perry, 150 S.W.2d 751. 

Ark. A will must be read in its en- 
tirety to determine testator’s intention. 
—Fleming v. Blount, 151 S.W.2d 88. 

Ark. In construing a will, the tes- 
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01 “tators intent 
ot tained, and ni 


; Lvin, 
tion, the will should be vi 
its four corners and the court s 
place itself in position of testator ) 
making the will, and considera’ 
should be given to language appea: 
therein, and effect should be giver 
testator’s intention, if. such intenti 
does not violate the law.—Dyer v. Li 
151 8.W.2d 678. : aii § 
The words of a will are not 
be construed by any one secti 
paragraph, but all parts of the 1 
are to be construed together and 
relation to each other so as to for 
possible, a consistent whole-—In 
Northcutt’s Estate, 107 P.2d 607, 
Cal.2d 683, prior opinion 103 P.2d $ 
Cal. Intent of testatrix is to 
gathered from instrument ag a v 
—In re Marre’s Hstate, 114 P.2d 
prior opinion 108 P.2d 691. 
Del.Super. The entire testamen 
disposition must be examined to 
tain testator’s intent.—Culver v. 
15 A.2d 423. a 
Fla. In the construction of a will, 
the court should be guided by the i 
tention of the testator, and the cou 
must give effect to such intention 
it can be ascertained from four ec 
ners of the will, and the whole i 
ment should be considered in dete 
ing intention of testator as expre: 
in his last will— Brickell v. Di P: 
198 So. 806 = ae 
Fla. In construction of a wil 
court must ascertain intent of th al 
tator, as revealed by the Serb : d 
by the testator, not in isolated 1 
clauses or paragraphs, but in ( 
tire instrument.—Luxmoore y. Wa 
199 So. 492. it 
IiLApp. In construing wills, te 
tor’s intention must be ascertained fr« 
a consideration of the whole wil 


that intention must be given effect _ 


not in conflict with an establishe 
of law or of public policy.—Foun 
v. Fountain, 31 N.E.2d 423, 308 Ml. 
gow transferred 24 N.E.2d 360, 37 
The intention of testat 
to be ascertained from consideration of 
language of the entire will in light of 
testator’s surroundings and circum- 
stances and state and condition of his 
family and property at time will w 
executed.—First Nat. Bank of Chi 
v. Cleveland Trust Co., 32 N.H.2d_ 
308 Dl.App. 639. or) 
A spendthrift clause of will wa: 
much a part of will as any other pr 
vision and was to be considered alon 
with the whole will in determining 
tentions of testator in disposing of 
estate.—First Nat. Bank of Chicago 
Cleveland Trust Co., 32 N.H.2d 


Ind.App. In ascertaining and 
effect to intention of testator exp) 
in will, all parts of will must be 
into consideration, and if it is po: 
without departing from his ge 
purpose expressed in the instrumen 
a whole or violating established 
ciples of law, such a construction must 
be adopted as will give effect to every 
sentence and clause of will.—Wise y 
Wise, 34 N.H.2d 143. See 

Iowa. Wach portion of a will should 
be construed, not as standing 
but as related to all other provision 
so that testator’s intent may be ga 
ered from the entire instrument.- 
Jones v. Coon, 295 N.W. 162. ; 

Iowa. A will must be taken by its 
four corners and testator’s intent gath- 
ered from entire will, and all parts of 
the will must be construed and given 
force and effect, if possible, to deter- 
mine testator’s intent from wording of 
the will itself—De Koster vy. Roggen, “ 
295 N.W. 440. mes 

Kan. In construing a will, cunsider- F 
ation must be given to all parts of % 


will.—Alexander y. Goellert, 109 P.2d ; 
146, 153 Kan. 202. a 
Kan, In construing & will, the inten- 
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tion of t stator is to be gather 
from the instrument as a whole, an 
he intention must prevail if it 
stent with the rules of law.—Zabel 
: Stewart, 109 P.2d 177 bbs) wsan. 
non (25 =i X 

Kan. aN testator’s intention must be 
ertained from the whole will or 
m its four corners.—Tomb y. Bardo, 
4 2d 320, 158 Kan. 766. 

. In order to determine the in- 
on of the testator for the purpose 
of construing a will, the court must 
sxamine the entire will—Whitsitt v. 
ulkey, 114 P.2d 836, 154 Kan. 138. 

,, In determining whether devisees 
roperty under a will could convey 
fee-simple title to the property, court 
“pound to look to the whole will 
to construe all provisions thereof 
ther.—Haskell vy. Haskell, 142 S.W. 
985, 283 Ky. 746. 

¢ A will should be looked to as a 
to determine obscure intent of 
regardless of collateral and 
y rules—Walker vy. Butler, 
.W.2d 210, 284 Ky. 179. 

A will should be looked at as 
hole to determine intent of maker, 
He v. Moore, 145 S.W.2d 836, 284 
In construing wills, court must 
o the entire document and must 
‘consider _a particular clause or 
rase, in order to ascertain intention 
naker.—Lecompte v. Davis’ Hx’r, 148 


ered from the entire contents of 
ill, and, when it is so ascertained, 
1 be given effect if it is not in 
ict with law.—Felty v. Hasterling, 
.2d 760, 286 Ky. 34. 
In interpreting will, court looks 
as a whole and to circumstances 
r which it was made, to ascertain 
ntent of the maker.—White v. Chris- 
n’s Hx’rs, 151 S.W.2d 754, 286 Ky. 


In construing will, effect must 
n intention of testator as _dis- 


-eonsidering the will as a whole, 
0 give effect to all its provisions 
, it can consistently be done.— 
atonabh, 151 S.W.2d 1027, 286 


>», In construing will, court should 
rmine intent of testator which must 
e found from particular language used 
1en read in connection with will 
as a whole, and in cases of doubt 
n light of surrounding circumstances. 
—Moore v. Hmery, 18 A.2d 781 
f The eardinal rule of construc- 

n of wills is to ascertain intention 
' testator from the whole instrument 
from the instrument as read in the 
of circumstances existing at date 
ution, and to give effect thereto 
ar as is consistent with the rules 
policy of law or property.—Gent v. 
yaugh, 18 A.2d 595. 
__Testatrix’ intent must be as- 
ertained by consideration of will as 
whole in light of circumstances under 
‘which it was executed and given effect 
vhen so ascertained, unless prevented 
some positive rule of law.—Boston 

Deposit & Trust Co. v. Doolan, 
i .2d- 844. 

he grammatical construction of, or 
er of particular sentences in, will is 
never allowed to defeat testator’s gen- 
il intention as clearly manifested by 
Sogbstaions of will taken as whole. 
—Boston Safe Deposit & Trust Co. v. 
Doolan, 29 N.H.2d 844, 

ass. he intention of testator is 
to be ascertained from a study of the 
- will as a whole in the light of circum- 


stances attending its execution, using 


ordinary canons of interpretation only 
so far as they accomplish their purpose 
of aiding in determining that intention, 
but giving to the combinations of 
words which have come to be rules of 

roperty their legal effect.—Boston Safe 
ee & Trust Co. v. Park, 29 N.E.2d 

1 

Mass. In construing will, testator’s 
intention must he ascertained from the 


is. 


E.2d 397, 307 Mass. 449. ; 

Mass. An intent fairly deducible 
from an examination of the entire will 
as a whole must prevail in the con- 
struction thereof, although the will 
may contain words which, if consid- 
ered separate from and independent of 
the remainder of the will, might be in- 
dicative of another intent.—Mills_ v. 
Blakelin, 30 N.E.2d 873, 307 Mass. 542. 

Mass. The words employed by tes- 
tatrix were required to be given the 
meaning that an examination of the 
entire will fairly disclosed that testa- 
trix intended them to have, even 
though they might under other cir- 
cumstances have another meaning.— 
Beals v. Magenis, 31 N.E,2d 20, 307 
Mass. 547. 

Mass. Pertinent language through- 
out the entire will must be considered 
in determining testator’s intent with re- 
spect to gifts of income and principal. 
—Lynn Safe Deposit & Trust Co. v. 
Martin, 32 N.H.2d 247, 308 Mass. 443. 

Mass, A will must be examined in 
its entirety in an endeavor to find out 
the purpose disclosed, and grammatical 
construction, or the order of particular 
sentences, is never allowed to defeat 
testator’s general intention, as mani- 
fested by the will as a whole.—Sears v. 
Childs, 85 N.H.2d 663, 309 Mass. 387. 

Mo. The intention of the testator 
must be ascertained from the whole 
will.—Bolte v. Bolte, 147 S.W.2d 441. 

The words used in a will should be 
understood in the sense indicated by 
the whole instrument.—Bolte v. Bolte, 
147 S.W.2d 441. 

A will should be construed so that it 
will carry out the testator’s intention, 
and to ascertain that intention it is 
necessary to take the will as a whole 
and not give any clause in the instru- 
ment undue preference.—Bolte v. Bolte, 
147 S.W.2d 441. )- 

Mo. In the search for a testator’s in- 
tention, a will should be viewed from 
its four corners, and all of its terms 
and provisions should be given a fair 
and reasonable interpretation.—Hnglish 
v. Ragsdale, 147 S.W.2d 653. 

Mo.App. The prime object and pur- 
pose to be served in construing a will 
is to give full effect to the intention 
of testator as expressed in the will, and 
to such end all parts of the will must 
be considered and harmonized if it 
is legitimately possible to do so.— 
Weiss v. St. Louis Union Trust Co., 142 
S.W.2d 1103. q 

Mo.App. In construction of words 
found in deeds and wills, such meaning 
must be given as is consistent with the 
whole instrument and if trust is cre- 
ated, so interpreted, if possible, as not 
to destroy the trust.—Brumbaugh v. 
Young, 144 S.W.2d. 823. 

Mo.App. The court must determine 
and give effect to intention of” testa- 
trix aS expressed within the four cor- 
ners of her will. Mo.St.Ann. § 567, p. 
344.—Mississippi Valley Trust Co. v. 
Bowler, 149 S.W.2d 379, transferred 
143 S.W.2d 59, 346 Mo. 800 

Neb. In the construction of a will, 
a court must give effect to the testa- 
tor’s true intent, so far as it can be 
collected from the whole will, if such 
intent is consistent with the rules of 
aR re Pfost’s Hstate, 298 N.W. 

N.J.Ch. In interpreting a will, effect 
is to be given to testator’s intention as 
determined by reading will as a whole. 
—Hackensack Trust Co. y. Denniston, 
14. A.2d 773,:127 NiJ. Ha. 523. 

N.J.Ch. In order to arrive at testa- 
tor’s intention, his will would be con- 
sidered from its four corners.—City 
Bank Farmers Trust Co. v. Bruguiere, 
15 A.2d 334, 128 N.J.Bq. 120. 

N.Y.App.Div. The provisions of will 
must be construed so as to make them 
harmonious with every act reasonably 
to be done.—In re Sliter’s Will, 24 
N.Y.S.2d 802, 261 App.Div. 52. 

N.Y.Sur. All parts of a will are to 


y ai fees ata r er $ 
_ whol instru: ent, giv 4 weig Re Ry oh ; 
all language thereof ght of ai ib n re Rushmore’s — a 
‘cumstances known to testator at time N.Y.S.2d 526. i Fd 
of execution, and effect must be given ~ _N.Y.Sur, eo u ga wil . 
to such intent unless some positive rule trix’ intent must be determined fro 
of law. forbids.—Fitts v. Powell, 30 N. the context of the whole will.—In_ re 


N.Y.Sur. In construing will, testa- 
tor’s intention as gathered from the 
four corners of the will controls.—In 
re Matthiessen’s Will, 23 N.Y.S.2d 802, 
175 Misc. 466. aes 

N.Y.Sur. In order to ascertain inten- 
tion of testator, all related provisions 
of the will should be read together.— 
In re Ball’s Will, 24 N.Y.S.2d 432.) _ 

N.Y.Sur. The intention of a testator 


is to be gathered from the four cor- . 


ners of his will.—In re Clendenin’s Es- 
tate, 24 N.Y.S.2d 506, 175 Mise. 585. 

N.Y.Sur. Testamentary intent must 
be gathered from a will as a whole, 
and in ascertaining such intent, the 
Surrogate’s Court will not attribute to 
disjointed phrases in will a meaning 
which they will not bear when set in 
their context.—In re Carr’s Estate, 28 
N.Y.S,2d 12, 176 Mise. 571. 

N.C. In the interpretation of wills, 
the intention of the testator as ex- 
pressed in the language of the instru- 
ment, should prevail, and application of 
‘technical rules will not be permitted 
to defeat an intention which substan- 
tially appears from entire instrument, 
but accepted canons of construction 
which have become settled rules of law 
and of property cannot be disregarded. 
—Williamson vy. Cox, 10 8.H.2d 662, 218 
N.€. 177. 

N.C. Though court’s duty is to in- 
terpret will from its four corners, and 
to carry out intent of testatrix as 
gathered therefrom, court may’ not 
write into the will what the testatrix 
has failed to write.—In re Leonard’s 
Will, 12 S.H.2d 222, 218 N.C. 738. — 

N.C. The significance of a deed; like 
that of a will, is to be gathered from 
its four corners, but the four corners 
are to be ascertained from the language 
used in the instrument.—Whitley  v. 
Arenson, 12. S.E.2d 906, 219 N:C. 121. 

Or. A will should be construed in 
accordance with the intention of the 
testator gathered from the whole in- 
strument rather than from the lan- 
guage used in any particular clause, 
and the fact that certain provisions 
are inserted in a will after those con- 
tained in a preceding paragraph does 
not mean that the last insertion must 
prevail.Stein v. U. 8S. Nat. Bank of 
Portland, 108 P.2d 1016. 

Pa. In construing a portion of a 
will to determine the nature and ex- 
tent of the estate thereby. devised, it 
is necessary to ascertain and give ef- 
fect to the intention of the testator 
as expressed 
codicil—In re Cunningham’s Estate, 16 
A.2d 712, 340 Pai. 265. 

Pa. Where there is no provision ex- 
pressly setting forth intended duration 
of testamentary trust, the court must 


derive the testator’s general intent from 


the whole will, and the omission will 
not support an implication that a per- 
petual trust was created.—_In re Shaw’s 
Hstate, 20 A.2d 202, 342 Pa. 182. 

Pa.Super. Where testator’s intention 
is not expressly stated, such intention 
must be deduced from the whole in- 
strument, rather than from the terms 
of isolated provisions, which, regarded 
alone, may be inconsistent with the 
testator’s scheme as a whole.—tIn re 
Shareff’s Hstate, 17 A.2d 623, 143 Pa. 
Super. : 

R.I. Intention of testatrix is to be 
ascertained from consideration of the 
whole will without aid of extrinsic 
evidence, unless latent ambiguity ex- 
ists —Industrial Trust Co. v. Hall, 18 
A.2d 629. 

To ascertain intention,  testatrix’ 
language should not only receive a 
sensible interpretation, but should be 
interpreted with reference to the whole 
will, keeping in mind that plan or 
scheme and objects of the will are ma- 
terial factors.—Industrial Trust Co. vy. 


Hall, 18 A.2d 629. ‘4 


B.I. In construing a will, intention 


in the whole will and. 
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of testator is important, and, when 
once ascertained from examination of 
entire will, such intention must be 
given effect unless contrary to estab- 
lished rules of law.—Willoughby v. 
Willoughby, 19 A.2d 857. 

R.I. A will should be construed as 
of the time when it was made, and tes- 
tator’s paramount intent should be 
ascertained from the whole will and 
given effect as far as reasonably pos- 
Sible, without doing violence to estab- 
lish legal principles or testator’s lan- 
guage.—Redding v. Rhode Island Hos- 
pital Trust Co., 20 A.2d 528. 

In construing will, conjecture or spec- 
ulation is not permitted, but testator’s 
intention is all controlling, and must 
be deduced from what is actually ex- 
pressed in whole will and'from implica- 
tions necessarily following from lan- 


guage therein—Redding v. Rhode 
Island Hospital Trust Co., 20 A.2d 
523. 


In construing doubtful language in 
codicil, that interpretation will be pre- 
ferred which gives consistency to the 
whole will and most effectively carries 
out testator’s intention, keeping in 
mind the circumstances surrounding 
him when codicil was executed.—Red- 
ding v. Rhode Island Hospital Trust 
Co., 20 A.2d 623. 

R.I. In construing any will, the Su- 
preme Court has duty to ascertain, if 
possible, from consideration of entire 
instrument, intent of testator as to 
disposition of his property, and to give 
effect to that intent, if lawfui, in so 
far as may reasonably be possible.— 
Industrial Trust Co. v. Harrison, 21 
A.2d 254 


S.C. In construing clause in will, 
the court was required to consider all 
of the words contained in it and also 
its relation to other portions of the 
will in order to ascertain if possible 
the testator’s real intention.—Quick vy. 
Owens, 15 S.H.2d 837, 198 S.C. 29. 

Tenn.App. Testator’s intention must 
be ascertained from language of will, 
considering every part thereof in rela- 
tion to every other part, testator’s situ- 
ation and circumstances surrounding 
him when will was executed, relations 
between him and intended beneficiaries, 
and amount and nature of his estate.— 
Treanor v. Treanor, 152 S.W.2d 1038. 

All words in will must be given effect 
so far as possible.—Treanor v. Treanor, 
152 S.W.2d 10388. 

Every word and phrase in will should 
be rendered operative and harmonized 
with rest of will, if possible without 
defeating testator’s general intention, 
and no portion of language of will may 
be disregarded as meaningless, if any 
reasonable significance is attributable 
thereto.—Treanor y. Treanor, 152 S.W. 
2d 1038. 

Tex.Civ.App. Th@ court must con- 
sider all provisions of will and con- 
strue it so as to ascertain and effectu- 


ate testator’s intention—Giraud  v. 
Crockett, 142 S.W.2d 248, error re- 
fused. 


Tex.Civ.App. In construction of a 
will, intention of testator is to be 
sought, and the intention must be 
gathered from the four corners of the 
will.—Ray v. Fowler, 144 S.W.2d 665, 
error dismissed, judgment correct. 


Tex.Civ.App. The presumption 
should be indulged that testator did 
not intend to use any meaningless or 
superfluous words, but that he intend- 
ed for every provision, clause or word 
in his will to have a meaning in dis- 
position to be made of his property, 
and while no. strained construction 
should be resorted to, court should 
construe instrument as a whole in keep- 
jing with its general intention and in 
such a way, if possible, as to bring 
every provision into harmony with 
each other.—Henderson v. Stanley, 150 
S.W.2d 152, error granted. 

Wa. In determining testator’s inten- 


tion, the will was considered as a 
whole.—Gilley v. Nidermaier, 10 S.H.2d 
484. 

Wash. In ascertaining objects 


sought to be accomplished by maker 
of will, court must gather meaning 
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from examination of writing as a whole 
viewed in light of surrounding circum- 
stances concerning the testator, the 
state of his property, the condition of 
his family, and the persons named as 
devisees. Rem.Rey.Stat. § 1415.—John- 
son v. McClure, 104 P.2d 962. 

Wash. ‘Testator’s intent as expressed 
in will must govern if not inconsistent 
with rules of law, and in order to de- 
termine the meaning and effect of any 
provision in will, court must examine 
the written instrument in its entirety 
to ascertain true intent of testator. 
Rem.Rev.Stat. § 1415.—Rank of Cali- 
fornia v, Ager, 109 P.2d 548. 
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_App.D.C. The very fact that a par- 
ticular clause in a will was the only 
departure from the formula used by 
testator in creating life estates indicat- 
ed that it was not inadvertence but 
rather that it expressed his deliberated 
intent.—Reeves v, American Security & 
Trust Co., 115 F:2d 145: 

Pa.Com.Pl. In construing a particu- 
lar part of a paragraph of a will, it is 
necessary to examine the entire will in 
order to obtain the intent of the testa- 
tor, and where the will as a whole in- 
dicates a particular intent, the language 
of the particular paragraph will be 
construed so as to give effect to the 
general intent of the testator—Snyder 
Vv. Bilair, 3. MayiLiJ. '238. 

§ 1157 

Iowa. A part or provision of a will 
should not be rejected unless so repug- 
nant to a prior unequivocal devise or 
bequest that they cannot both stand, 
in which case a first gift in unambig- 
uous language of the fee or entire es- 
tate will prevail over a subsequent at- 
tempt to limit the estate so given.— 
De Koster v. Roggen, 295 N.W. 440. 

Mass. It is to be assumed that. tes- 
tator did not intend to incorporate in- 
consistent provisions in his will, and 
various provisions of will are to be so 
construed, if they reasonably can be 
consistently with testator’s intention, 
as to avoid repugnancy.—Sears Vv. 
Childs, 35 N.E.2d 663, 309 Mass. 337. 


§ 1158 

Del.Super. Where testator makes a 
general devise or bequest which in- 
eludes his whole estate, and by other 
portions of his will makes specific dis- 
positions, those other portions must be 
regarded as explanations or exceptions 
out of the general disposition, and it 
is not important in such case whether 
the general or specific provision comes 
first, since, in either case, the general 
disposition will be regarded as made 
subject to the specific one.—Culver v. 
Blliott, 15 A.2d 423. 

Iowa. Where will first provided for 
division of estate into eighths and 
then provided that in making the di- 
vision farms should go to six of the 
beneficiaries and that they should give 
mortgages in stated sums to_ benefi- 
ciaries of the other shares, and a suc- 
ceeding paragraph ‘‘explained” that tes- 
tator intended that estate be divided so 
that some beneficiaries receive the farms 
and others the mortgages, and value of 
farms and mortgages ags_ specifically 
fixed by testator would substantially 
accord with provision that estate be 
divided into eighths, the provision as 
to the farms and mortgages and the 
explanatory provision were not invalid 
as being repugnant to earlier provision 
for division of estate into eighths.—De 
Koster v. Roggen, 295 N.W. 440. 

La. Where testatrix granted particu- 
lar legacies to each of her three sons, 
and by a subsequent clause bequeathed 
to one of her sons the disposable por- 
tion of her estate as an extra portion, 
clauses were not conflicting, since lega- 
ey of disposable portion of estate was 
a legacy under universal title and was 
a “residuary legacy’ as far as legacies 
under particular titles were concerned. 
Rev.Civ.Code, arts. 14938, 1505, 1606, 
1612, 1625.—Succession of Meyer, 3 So. 
2d 278, 198 La. 53. 

-Mass. The rule that of two repug- 
nant provisions the one appearing later 
in will is to be deemed to express final 
purpose of testator is a highly conven- 
tional one to which resort should be 
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had only where scrutiny of whole will 
fails to reveal testator’s intent with rea- 
sonable certainty.—Taylor v. Albree, 
34 N.EH.2d 601, 309 Mass. 248. 

Mo. The force and effect of terms 
devising an absolute estate will not be 
cut down to a lesser estate by ambigu- 
ous words, inferential in their intent. 
—Bolte v. Bolte, 147 S.W.2d 441. 

_ Where an absolute estate is granted 
in one clause of a will, the grant can- 
not be impaired, cut down, or qualified 
in a subsequent clause except by words. 
as affirmatively strong as those which 
conveyed the estate.—Bolte v. Bolte, 147 
S.W.2d 441. 

_ Mo.App. In determining character of 
interests granted by a clause of a will, 
the whole of the clause was required 
to be read and given effect with par- 
ticular recognition of rule that absolute 
title purportedly given by one provi- 
sion of will may be cut down or re- 
duced to a lesser estate by subsequent 
language clearly evincing such inten- 
tion on part of testator.—Weiss v. St. — 
Houle Union Trust Co., 142 S.w.2d 

N.Y.App.Div. Where there is an ab- 
solute gift of realty or personalty in 
will, in order to qualify it or cut it 
down, latter part of will should show 
equally clear intention to do so by use 
of words definite in their meaning and 
by expressions which must be regard- 
ed as imperative—In re Tod’s Estate, 
23 N.Y.S.2d 270, 260 App.Div.. 627, 
modigy ing 23. N.Y.8.2d 48,175 Mise) 


N.Y.Sur. An absolute devise or be- 
quest in a will should not be limited 
or cut down by subsequent provisions, 
unless language used is as clear as 
that granting the devise or bequest.— 
In re Kimball’s Will, 23 N.Y.S.2d 976. 

N.Y.Sur. Where there is an absolute 
gift of real or personal property, in or- 
der to qualify gift or cut it down, the 
latter part of will should show equal- 
ly clear intention to do so by use of 
words definite in their meaning and by 
expressions which must be regarded 
as imperative.—In re O’Hanlon’s Will, 
27 _ N.Y.S.2d 889. 

Or. A. will should be construed in 
accordance with. the intention of the 
testator gathered from the whole in- 
strument rather than from the lan- 
guage used in any particular clause, 
and the fact that certain provisions 
are inserted in a will after those con- 
tained in a preceding paragraph does 
not mean that the last insertion must 
prevail._Stein v. U. S. Nat. Bank of 
Portland, 108 P.2d 1016. 

R.I.. The seventh paragraph of will, 
which purported to dispose of all of 
testatrix’ property to her sons, was not 
void for apparent repugnancy, to six 
preceding paragraphs of will, whereby 
specific bequests to other persons were 
made, but such seventh clause was 
construed as referring only to all prop- 
erty remaining after the prior bequests, 
in order thereby to prevent intestacy 
as to major portions of testatrix’ prop- 
erty, particularly where such construc- 
tion did no harm to prior gifts.—Tir- 
occhi v. Tirocchi, 20 A.2d 680. 

R.I. Where item of will gave all tes- 
tatrix’ property, after certain specific 
bequests, to five named songs in equal 
shares to be used by them united in 
partnership for the conduct of busi- 
ness previously operated by testatrix, 
first clause of item, which provided 
generally for method of payment of 
share of any son desiring to retire from 
partnership, was construed in connec- 
tion with and as controlled by succeed- 
ing clause, specifying conditions under 
which retiring son would or would not 
be entitled to receive such share, in 
order to eliminate apparent conflict 
between clauses and carry out express 
intent of testatrix to keep property in 
her family.—Tirocchi v. Tirocchi, 20 A. 
2d 680. 

S.C. When a gift is made in one 
clause of a will in clear and unmistak- 
able terms, it cannot be cut down by 
a subsequent clause by words of doubt- 
ful import.—Newnh v. Forest Hilis, 
Inc., 12 S.H:2d~ 10) 196 ‘S.Cy 430, 


S.C. Where a gift is made in one 
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clause of a will in clear and unequivo- 
eal terms, the quality or quantity of 
the estate given cannot be cut down or 
nodified by words of doubtful import 
found in subsequent clause.—Tiencken 
vy. Zerbst, 13 S.H.2d 483, 196 S.C, 438. 
ie § 1159 
testator creates al- 


‘be earlier in point of succession, is 
d because it would constitute a per- 
uity, the other is not necessarily in- 
alidated if it can be upheld without 
unning counter to clear intent ex- 
ssed in will or destroying testamen- 
scheme of testator.—Congregation- 
“Home Missionary Soc. v. Thames 
ank & Trust Co. of Norwich, 14 A.2d 
pba, Conn. I. i ' 
Where effect of invalidity of one pro- 
ision of a will because violating stat- 
ite against perpetuities is to destroy 
learly disclosed testamentary scheme 
if remainder of the will be given ef- 
fect, other provisions of the will which 
are dependent upon the void provision 
ist likewise fall._—Congregational 
- Home Missionary Soc. v. Thames Bank 
& Trust Co. of Norwich, 14 A.2d 626, 
7 Conn. 1. 
Vhere testator provided that should 
her of four daughters to whom he 
queathed separate sums die before 
termination of trust not leaving sur- 
viving issue, sum bequeathed to de- 
‘ceased daughter should be equally di- 
, ed between survivors and issue of 
y who may have deceased, but if 
er should die leaving issue surviv- 
at time of distribution then such 
should take, gift over to issue 
s void as a “perpetuity”, but such 
alidity would not invalidate gifts 
to daughters which were effectual on 
testator’s death to vest in each the 
right to receive the sums bequeathed 
t termination of trust and, on death 
f a legatee leaving children, gift 
yould pass to her estate through which 
Idren would share in gift.—Congre- 
ational Home Missionary Soc. vy. 
hames Bank & Trust Co. of Norwich, 
4 A.2d 626, 127 Conn. 1. 
Where testator provided that on ter- 
ination of trust a sum should be paid 
‘each of named legatees with gift 
surviving issue, legacy to leg- 


ontrary to testator’s intent, that gifts 
hould go to family stocks of named 
atees in such way as to create equal- 
; among them.—Congregational 
- Home Missionary Soc. v. Thames Bank 
 & Trust Co. of Norwich, 14 A.2d 626. 
- 127 Conn. 1. 
Where testator bequeathed sums, on 
_ termination of trust, to named legatees, 
and gift over to surviving issue was 
d as a perpetuity, right to receive 
t vested in legatee who died leav- 
ig ehildren and passed to her estate 
her death where to sustain gift gave 
ffect to testator’s intention.—Congre- 
ational Home Missionary Soe. v. 
Thames Bank & Trust Co. of Norwich, 
14 A.2d 626, 127 Conn. 1. 
. Where testator bequeathed certain 
sums, on termination of trust, to named 
ae legatees, and gift over to surviving is- 
sue, was void as a perpetuity gift to 
 legatee who survived termination of 
the trust was valid where to sustain 
the gift gave effect to testator’s in- 
__tention.—Congregational Home Mis- 
-sionary Soc. vy. Thames Bank & Trust 
Co, of Norwich, 14 A.2d 626, 127 Conn. 


Ill, .Where the scheme of disposition 
under a testamentary trust is single 
and consists of interwoven provisions, 
and the scheme fails as to the ultimate 
disposition of the corpus of the estate, 
or where prejudice or injustice will re- 
sult to the beneficiary, if such provi- 
sions are in part sustained, the entire 
scheme and all provisions with regard 
to the trust are to be held invalid as 
in contravention of the rule against 
ee en eae v. Cosby, 29 N. 
.2d 608, 374 Ill. 407. 
Where testatrix created testamentary 
trust primarily to provide for her son 
,and the heirs of his body, and bequest 


Y . 
’ ts Set 


to them was void for violatio of rule 
against perpetuities, there would be 
deemed to be a failure of the entire 
scheme, including bequest to the heirs 
of the body of testatrix’ nephew of the 
corpus of the trust estate in event 
testatrix’ son should die without law- 
ful heirs of the body, and bequest of 
the corpus of the trust estate to the 
heirs of the body of testatrix’ uncle in 
event there should be no lawful heirs 
of the bodies of testatrix’ son and of 
her nephew, and the whole estate was 
required to descpnd as intestate prop- 
erty to testatrix’ son, who was her only 
heir.—Johnston v. Cosby, 29 N.H.2d 
608, 374 Ill. 407. 

Though it is the rule that, where it 
is in accord with the intention of the 
testatrix, portions of the will which 
in themselves are valid may be sus- 
tained notwithstanding invalidity of 
other provisions where no _ injustice 
arises to beneficiaries as a result, yet 
the rule is only invoked in aid of and 
assistance to the manifest intent of the 
testator, and where no injustice to a 
beneficiary results.—Johnston v. Cosby, 
29 N.E.2d 608, 374 Ill. 407, 

Mich. Provisions in paragraph of 
will, directing that bequests and devises 
should not become effective until one 
year from date of testator’s death, were 
so inseparable that invalidity of portion 
applicable to real property nullified 
that applicable to personal property. 
Comp.Laws 1929, §§ 12934, 12935.—De 


Buck y. Bousson, 294 N.W. 135, 295. 


Mich. 164. 

Though portion of will is invalid as 
undue suspension of power of aliena- 
tion, the rest may stand, if testator’s 
general plan and scheme is not thereby 
violated. Comp.Laws 1929, §§ 12934, 
12935.—De Buck v. Bousson, 294 N.W. 
135, 295 Mich. 164. 


In deciding whether invalid part of 
will unduly suspending power of 
alienation may be deleted and remain- 
der sustained, questions whether testa- 
tor’s general intent is determinable and 
whether such deletion will violate his 
general plan for disposition of his es- 
tate must be considered. Comp.Laws 
1929, §§ 12934, 12935.—De Buck v. 
Bousson, 294 N.W. 135, 295 Mich. 164. 

The invalidity of paragraph of will 
unduly suspending power of alienation 
by directing that bequests and devises 
should not become effective until one 
year from date of testator’s death, dur- 
ing which time executrix should collect 
rents and income from testator’s prop- 
erties and use them to pay funeral, 
administration, and other expenses, 
does not affect validity of rest of will, 
as no violent disturbance of testator’s 
plan would result from deletion of such 
paragraph. Comp.Laws 1929, §§ 12934, 
12935, 15694.—De Buck v. Bousson, 294 
N.W. 135, 295 Mich. 164. 


N.Y. Where primary intention of 
testator was that children of each son 
surviving their father should receive 
the principal of one of three trusts, 
and provision for cross-remainders in 
event any son should die childless was 
subordinate to that intention, invalidity 
of provision for cross-remainders did 
not affect validity of other provisions. 
Real Property aw, § 40; Personal 
Property Law, § 11.—In re Gorham’s 
Will, 28 N.H.2d 888, 283 N.Y. 399, af- 
firming In re Gorham’s Estate, 17 N. 
Nees apy 533, reargu- 
men enie n re Gorham’s ill, 29 
N.B.2d 658. hes 

N.Y. Where scheme for testamentary 
disposition was not so intimately tied 
up with provision of codicil of will, 
which allegedly created invalid trusts, 
as to be inseparable from it, and thus 
override purpose of testator and make 
nugatory his whole clearly-defined 
Scheme, and same persons would take 
in same proportions whether the trusts 
were valid or void, invalid parts of the 
codicil might be expunged without de- 
stroying the will as a whole.—In re 
Eveland’s Will, 29 N.E.2d 471, 284 N.Y. 
64, modifying 16 N.Y.S.2d 737, 258 App. 
Div. 432. 

When it is possible to eut out invalid 
provisions of a will so as to leave in- 
tact the parts that are valid and pre- 


ac: : 
Will, 29 N.H.2d pine SaaeN YO 
modifying 16 N.Y.S.2d 737, 258 App. — 
Div. 432. ol 
|N.¥.Sur. Where the plan of dis- 
tribution of fund as attempted by will 
presented a unified purpose wherein the 
valid and invalid parts of the will were 
so confused that it was impossible to 
separate any single provision as a valid 
appointment by the testator under the 
power of appointment given to the 
testator by his father’s will, the entire 
scheme was void.—In re Belmont’s Es- 
tate, 22 N.Y.S.2d 800. 

N.Y.Sur. Where a limitation is made 
to take effect on two alternative events, 
one of which is too remote and the 
other valid as within the_ prescribed 
limits, although gift is void so far as 
it depends on remote event, it will be 
allowed to take effect on happening of 
the alternative one—In re MHorton’s 
Will, 24 N.Y.S.2d- 278, 175 Mise. 542. 

N.Y¥.Sur. The doctrine of “salvage” 
of a part of a testamentary direction 
is only applicable where the vicious 
provision is clearly separable from the 
valid devise or trust and may be dis- 
regarded without maiming the general 
frame of the will or testator’s substan- 
tial and dominant purpose.—In re Op- 

enheim’s Will, 24 N.Y.S.2d 599, 175 

ise. 634. 

When it is possible to cut out in- 
valid provisions of a will so as to 
leave intact parts that are valid and to 
preserve general plan of testator, such 
construction will be adopted as will 
prevent intestacy, either partial or total, 
and if Surrogate’s Court can read into 
a will an intention to preserve any 
part of it, even with illegal portions 
stricken out, the court will do so.—In 
re Oppenheim’s Will, 24 N.Y.S.2d 599, 
175 Mise. 634. 

N.Y.Sur. Where will of donee of. 
general power provided that if charities 
in whose favor the power was exercised 
should cease to exist as such, remain- 
der of the property subject to the pow- 
er should be given to donee’s brother 
and sister, such provision could be ex- 
cised as invalid under rule against re- 
moteness of vesting, without affecting 
otherwise valid exercise of the power.— 
In re Jackson’s Estate, 25 N.Y.S.2d 102. 
175 Misc. 882. 

N.C. An attempted invalid devise 
affords no legal evidence of testator’s 
intention to devise land.—Hodges vy. 
Stewart, 10 S.E.2d 723, 218 N.C. 290. 

A court which has stricken down de- 
vise as void for vagueness and uncer- 
tainty in description of property de- 
vised will not resurrect it and give it 
vitality in order to effectuate purpose 
not expressed therein.—Hodges v. Stew- 
art, 10 S.H.2d 723, 218 N.C. 290. 

Pa. Generally, that a subsequent gift 
over is void because in violation of the 
rule against perpetuities does not ren- 
der the prior estates invalid, except 
where the prior and ulterior estates 
are so ‘intimately dependent that to 
uphold one without the other would 
defeat the dominant purpose of the 
testator.—Betts v. Snyder, 19 A.2d 82. 

Where devise over to charitable in- 
stitution if considered as an executory 
devise was violative of rule against 
perpetuities, such fact did not result 
in a failure of prior estates, where 
devise over was subordinate to and 
entirely independent of main purpose 
of testator to take care of his widow 
and immediate relatives—Betts v. Sny- 
der, 19 A.2d 82. 

§ 1160 


Cal.App. Where testator’s principal 
intention was to maintain estate intact 
during the lives of his three children 
and to divide its income among them, 
provision in will creating a trust dur- 
ing the lives of the three children was 
the primary trust and was an inde- 
pendent scheme separate from a proyi- 
sion directing trustees to transfer all 
of the balance of the trust estate to 
the surviving issue of the three chil- 
dren upon the death of the last sur- 
vivor of the three children.—In re 
Gardiner’s Wstate, 114 P.2d 643. : 

ve a 
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Ind.App. If items of will created 
such a single, entire, inseparable and 
indivisible trust scheme as would in- 
validate provisions of subsequent item 
if trust itself were invalid, bequests 
in subsequent item would lapse, so 
that property would go to testatrix’ 
half-brothers and _ half-sisters, among 
others, by law of descent. Burns’ Ann. 
St. § 51-101.—Sipe v. Merchants Trust 
Co., 34 N.B.2d 968. 

When striking of an invalid part re- 
sults in defeat of main and dominant 
purpose of testator, incidental provi- 
sions which constitute with it entire 
testamentary scheme must fall with it. 
—Sipe v. Merchants Trust Co., 34 N.E. 
2d 968. 

Where testator’s dominant intent is 
fegal and valid, an invalid, separable, 
incidental provision will be stricken 
out, and provisions carrying out domi- 
nant intent of testator will be sus- 
tained.—_Sipe v. Merchants Trust Co., 
34 N.B.2d 968, 

Under will, which created trust for 
five years for benefit of named brothers 
and sisters of testatrix and directed 
trustee at expiration of period to divide 
trust property among persons previous- 
ly named and heirs of those named who 
predeceased testatrix, provision for 
final distribution was not such an in- 
separable part of trust scheme as to 
render provision invalid because of 
invalidity of trust under statute relat- 
ing to suspension of ownership, but 
provision for final distribution would 
be “accelerated”, and property would 
not pass by descent. Burns’ Ann.St. § 
51-101.—Sipe v. Merchants Trust Co., 
34 N.B.2d 968. f 

N.Y. Where will in effect provided a 
trust for the life of testatrix’ hus- 
band and a trust for each of two 
daughters of one-half of the principal 
remaining upon the husband’s death 
and the disposition to be made upon 
the death of each daughter was_ de- 
pendent upon whether she was survived 
by issue, trust for each daughter could 
be sustained during her life irrespec- 
tive of the validity of the disposition 
in’ the event that she should die not 
survived by issue.—In re Halsey’s Will, 
386 N.B.2d 91, 286 N.Y. 154, reversing 
In re Halsey’s Estate, 24 N.Y¥.S.2d 370. 
260 App.Div. 1051. ay) 

N.Y.Sup. Where donee _ exercising 
power of appointment under inter vivos 
trust set up trusts and suspended 
ownership of property by her will dur- 
ing the lives of her husband and of her 
two children, illegality of appointment 
in favor of children because of suspen- 
sion of ownership for smore than two 
lives in being did not prevent upholding 
trust for husband, and to extent of il- 
legal appointment there was a ‘‘default” 
within trust instrument providing that, 
in default of appointment, property 
should go to donee’s surviving children, 
and hence donee’s intent to postpone en- 
joyment of property by children_until 
husband’s death would be carried out. 
Personal Property Law, § 11; Real 
Property Law, § 178.—Geneva Trust Co. 
v. Sill, 27 N.Y.S.2d 289. 

Where the dominant purpose of a tes- 
tatrix can be saved from a will which 
is partly invalid, the courts will not 
hesitate to salvage something from the 
will.—Geneva Trust Co. v. Sill, 27 N.Y. 
$.2d 289. 

N.Y.Sup. Where it was impossible 
for executor to sell realty located in 
New York as required by will because 
ultimate disposition of the realty under 
the will which required proceeds from 
sale of the realty to be placed in trust, 
violated the New York law relating to 
alienation of realty, but the trust was 
not invalid during life of the testator’s 
surviving widow whose interest under 
the will was in lieu of dower or other 
interest in the estate, the court could 
protect the interest of the widow in 
the income from realty located in New 
York, and persons having charge of the 
realty were required to account for 
rents and profits to the end that dis- 
tribution of them might be made to 
persons entitled thereto.—Spafford v. 
Stafford, 28 N.Y.S.2d 523. 
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N.Y.Sur. Where testatrix created 
trust for benefit of son and “after his 
death to pay the income thereof to his 
widow if he leaves one, during her life, 
and after her death to pay said part to 
his issue in equal parts”, and at time 
of execution of will son was unmarried 
and did not contemplate marriage and 
son subsequently married and his wife 
predeceased him; the express condition 
imposed on effectiveness of the invalid 
secondary life estate failed of  fulfill- 
ment, son leaving no wife, and hence 
the invalid, nonoccurring alternate 
contingency would be deleted and trust 
was payable to_ issue of the son per 
stirpes.—_In re Horton’s Will, 24 N.Y.S. 
2d 278, 175 Misc. 542. 

N.Y.Sur. Where will directing erec- 
tion of trust for life benefit of testator’s 
widow provided that upon widow’s 
death trustees should pay one-third of 
principal to testator’s daughter and pay 
income from remaining two-thirds to 
testator’s son during his lifetime and 
lifetime of son’s wife, and that upon 
their deaths the two-thirds should be 
equally divided - between  testator’s 
named grandchildren, if living, other- 
wise to their respective issue, and bene- 
ficiaries named in will, except widow, 
were living, and secondary trust of 
two-thirds of principal was void, gift to 
daughter could not be saved under 
doctrine of “salvage,’’ and remainder 
under will devolved as intestate prop- 
erty. Personal Property Seas 
Real Property Law, § 42. Op- 
penheim’s Will, 24 N.Y.S 2d 599, 17 
Misc. 634. 

§ 1162 


Cal.App. Where a memorandum 
written on an envelope in decedent’s 
hand and dated and signed by de- 
cedent, and which was offered for 
probate as a codicil to decedent’s will, 
made no reference to notation on en- 
velope written by third person to 
whom decedent delivered envelope nor 
to contents thereof, which consisted of 
a savings bank book, the doctrine of 
‘incorporation’ was not applicable so 
as to lend meaning to memorandum. by 
reference to other writings or contents 
of envelope.—In re Coffin’s Estate, 112 
P.2d 34. 

Tenn.App. Where a_ person leaves 
more than one will or a will and a 
codicil, the instruments are to be treat- 
ed as one instrument and one will, 
except to extent that the latter modifies 
the former.—Seilaz v. Seilaz, 148 S.W 


2d 23. 
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Pa. Where deceased made a will on 
April 30, 1937, and after her marriage 
made an informal will on March 4, 
1939, and during her last illness when 
prior wills were not accessible executed 
on April 23, 1940, a formal ‘“Codicil 
to my last Will and Testament dated 
approximately ten years ago * * * 
at which time I was a single woman,” 
deceased’s last will and testament was 
the will of April 30, 1937 as modified 
by the formal codicil executed during 
deceased’s last illness——In re Knecht’s 
Estate, 19 A.2d 111. 

Tenn.App. Where a _ person leaves 
more than one will or a will and a 
codicil, the instruments are to be 
treated as one instrument and one will, 
except to extent that the latter modi- 


fies the former.—Seilaz v. Seilaz, 148 
S.W.2d 23 
§ 1164 
Conn. Where will and codicil were 


made within less than three years of 
each other and the interval effected no 
material change in the circumstances 
surrounding the testator, and both in- 
struments evinced the same general in- 
tent, will and codicil could be con- 
strued together in ascertaining testa- 
tor’s intent.—Meriden Trust & Safe De- 
posit Co. v. Spencer, 16 A.2d 349, 127 
Conn. 261. : 

N.C. In the interpretation of wills, 
the court is to be guided by the intent 
of the testator which is to be ascer- 
tained from the language used by him, 
considering for the purpose the will 
and any codicil or codicils as constitut- 
ing one instrument.—Smith y. Mears, 
10 S.H.2d 659, 218 N.C, 193. 


§ 1166 


A “Codicil” is a supplement to a 
will, annexed to express testator’s aft- 
er-thought or amended intention, and 
is to be construed with the will itself, 
and the two are to, be considered as 
constituting a single’ instrument.— 
Smith v. Mears, 10 S.H.2d 659, 218 N.C. 

Pa.Orph. Testator bequeathed $500 
to Ella, $500 to Edwin and $300 to Le- 
Roy, “the same to be held in trust, 
however, by the Central Trust Company 
aforesaid, until the said (legatees), shall 
attain the age of twenty-one.” here- 
after, the testator prepared a codicil 
wherein he bequeathed $500 to Ella, 
$500 to Edwin, and $300 to LeRoy “at 
21,” and added “And if funds remain, 
each of the George Motter children shall 
have $100 at 21 years of age. This does 
not mean that LeRoy or Edwin or Bula 
should get an extra share.” The estate 
was solvent; there was no residuary 
clause, Held, that the bequests in the 
will and in the codicil are cumulative, 
and that the legatees are, therefore, en- 
titled to the bequests in the will and in 
the codicil.—In re Garrow’s Estate, 49 
Dauph, 318, 

Where two legacies in the same or 
different amounts are given by will and 
codicil, the legacies are cumulative and 
both must be paid.—In re Garrow’s Es- 
tate, 49 Dauph. 318. 

RI. A codicil varies or modifies a 
will only so far as testator’s intention 
that it shall do so is made manifest.— 
PE seth v. Willoughby, 19 A.2d 


A_will and codicil thereto must be 
read together as one instrument in as- 
certaining testator’s intention.—Wil- 
loughby v. Willoughby, 19 A.2d 857. 

Where testator made absolute gift to 
widow of net income of all his realty 
and personalty during her life or 
widowhood and by codicil gave wife 
the right to use and enjoyment during 
her lifetime of household furniture and 
other personalty contained in “The 
Chalet”? but said nothing about widow- 
hood, codicil construed in connection 
with the will was subject to the same 
limitation that was expressed in the 
will, namely that wife’s right to use 
of the personalty in ‘The Chalet” 
would be terminated by her death or 
remarriage.—Willoughby vy. Willough- 
by, 19 A.2d 857. / 

R.I. A codicil is an integral part of 
will and is to be construed together 
with will as one testamentary act, and 
dispositions in will are not to be dis- 
turbed any more than is necessary to 
give effect to testator’s intention as 
expressed in codicil.—Redding v. Rhode 
Island Hospital Trust Co., 20 A.2d 528. 

“All stipulations’, within eodicil 
which provided that it should precede 
all stipulations of will except subdivi- 
sion requiring trustee to set up special 
trust for testator’s widow, and which 
provided that certain amount should be 
paid monthly to widow from income 
of estate, or from principal if income 
proved insufficient, should not be inter- 
preted literally so as to precede provi- 
sions of will for payment of debts and 
for specific legacies of personal, house- 
hold, and family effects, but such term 
should be interpreted with reference 
to subject-matter relative to which 
codicil spoke.—Redding v. Rhode Island 
Hospital Trust Co., 20 A.2d 523. 


8 1165 
Cal.App. Where husband’s will di- 
rected that executors therein named 
carry out terms of wife’s will, and 
wife’s will disposed of her own prop- 
erty only and made specific reference 
to fact that some of property was held 
in partnership with husband, distribu- 
tion of property then standing in wife’s 
name and one-half of joint tenancy 
property was properly distributed as 
directed in wife’s will and the other 
one-half of the joint tenancy property 
was property regarded as_ intestate 
property of husband.—In re Martin’s 

Estate, 104 P.2d 117. 

§ 1166 
N.J.Ch. In suit by substituted tes- 
tamentary trustee for construction of 
a will, court could not be ousted of 
jurisdiction to construe will by ar- 
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executors and 


§ 1166 


rangement between beneficiaries as to 
will’s meaning.—Hackensack Trust. Co. 
am 14 A.2d 773, 127 N.J.Eq. 


N.J.,Ch. Where, a will provides that 
questions as to its construction shall 
be determined by executors and trus- 
tees, a decision by executors and trus- 
tees may not be contrary to plain in- 
tention of testator, or contrary to a 
clear provision of will.—Taylor v. Mc- 
Clave, 15 A.2d 213, 128 N.J.Eq. 109. 

oette will interfere to determine 
rights of parties where a decision made 
‘by an umpire named in a will, such as 
trustees, involves an 
abuse of power conferred upon umpire 
or where such umpire commits a gross 
mistake, or an error in judgment, or 
violates a statutory requirement on 
which an injured party has a right to 
rely.—Taylor v. McClave, 15 A.2d 213, 
128 N.J.Eq. 109. 


§ 1167 b 

N.J.Ch. A will cannot be given a cer- 
tain construction by consent or by stip- 
ulation of counsel, but must be con- 
strued by the court.—Taylor v. Mc- 
Clave, 15 A.2d 213, 128 N.J.Eq. 109. 

The Court of Chancery cannot be de- 
prived of its jurisdiction to construe a 


‘will by any direction of testator to the 


effect that his executor, or any other 
person other than the court, shall con- 
strue or define provisions of will. N. 
J.S.A. 2:26-68 et seq.—Taylor v. Mc- 
Clave, 15 A.2d 218, 128 N.J.Eq. 109. 

Where testatrix bequeathed one-half 
of her son’s share of income under 
a trust to complainant, who was sons 
wife when will was executed, and pro- 
vided that complainant’s interest 
should be divested only if complain- 
ant predeceased son or if son died and 
complainant thereafter remarried, and 
complainant procured a divorce from 
testatrix’ son and remarried during 
son’s lifetime, testatrix’ executors and 
trustees were bound to continue pay- 
ments of income to complainant, not- 
withstanding that executors and trus- 
tees, under provision of will providing 
that questions as to its construction 
should be decided by trustees whose 
determination should be final and bind- 
ing on all persons interested under 
will, had determined that complainant 
was not entitled to payments.—Taylor 
v. McClave, 15 A.2d 218, 128 N,J.Eq. 
109. 

N.Y.Sur. Where will bequeathed se- 
ecurities to trustees to apply a certain 
annual amount out of net income from 
securities to benefit of testator’s widow 
during her lifetime, and widow, dur- 
ing the three years. preceding her 
death, received less than that to which 
she was entitled under will, and no 
accounting was made by trustees after 
reduction of payments to widow, wid- 
ow’s failure to initiate proceedings be- 
fore her death to compel larger pay- 
ments was not a ‘practical construc- 
tion” of will by widow so as to pre- 
clude widow’s' representatives from 
claiming that widow’s estate was en- 
titled to balance which should have 
been paid to widow during her life- 
time.—In re Tod’s Estate, 23 N.Y.S.2d 
48, 175 Misc. 222, modified 23 N.Y.S. 
2d 270, 260 App.Div. 627. 
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Ill, Will spoke from the date of 
testatrix’ death, and the rule against 
perpetuities limited a valid devise to 
life or lives in being at the date of her 
death, since that was the date of the 
creation of the interest.—Johnston vy. 
Cosby, 29 N.H.2d 608. 

Md. In construction of wills, the 
court is guided not by events subse- 
quent to execution of will or testator’s 
death, but by what may happen, from 
the viewpoint of testator when the will 
eae ee v. Kelbaugh, 18 A.2d 
odo. 

Mass. In construing a will, ascer- 
tainment of the intent of the testator 
may be facilitated by reference to gen- 
eral principle that a will speaks ag of 
the time of testator’s death—Mills y, 
Blakelin, 30 N.H.2d 873, 307 Mass. 542. 
_N.Y.Sur. While in certain aspects a 
will speaks from date of death of tes- 
tator, such is not the case as to donees 


WILLS 


thereunder as to whom the intention 
of testator respecting identity of re- 
cipients of his bounty is determinable 
as of the date of execution of testa- 
mentary document.—In re _ Horton’s 
Will, 24 N.Y.S.2d 278, 175 Misc. 542. 

Pa,Orph. In the absence of a con- 
trary direction therein, a will speaks 
as of the time of testator’s death— 
In re Walker’s Estate, 22 Hrie 117. 

R.J. A will should be construed as 
of the time when it was made, and 
testator’s paramount intent should be 
ascertained from the whole will and 
given effect as far as reasonably pos- 
sible, without doing violence to estab- 
lished legal principles or testator’s lan- 
guage.—Redding v. Rhode Island Hos- 
pital Trust Co., 20. A.2d 523, 

Wis. Under statute providing that 
no will shall be effectual to pass ei- 
ther realty or personalty unless it has 
been duly proved and allowed in the 
county court, interests of legatees and 
devisees in property of a decedent pass 
to them at time of death of testator, 
and when a will is proven and allowed 
it relates back to and is effective from 
time of death of testator and is to be 
treated as speaking from that moment. 
St.1939, § 238.18.—In re’ Marshall’s 
Will, 294 N.W. 527, 236 Wis. 132. 
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Cal.App. Where a will directs sale 
of specific property after testatrix’ 
death and payment of proceeds to a 
designated legatee, and thereafter a 
sale is effected by testator in his life- 
time of such property and proceeds are 
identifiable, designated legatee is en- 
titled to the proceeds, the sale by tes- 
tator being deemed to have been made 
merely to facilitate creation of fund 
which was designed for legatee.—In re 
Sorensen’s Hstate, 115 P.2d 241, 
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Ind. The construction of a will or- 
diuarily presents a mixed question of 
law and fact.—Weppler v. Hoffine, 30 
N.H.2d 549, denying rehearing 29 N. 
H.2d 204. 
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Conn. Presumptions of testator’s in- 
tent, except as they may tend to pro- 
duce some measure of certainty as to 
the meaning which will be judicially 
given to words used by testator in his 
will, merely state considerations which 
experience has shown are apt to be 
in the minds of testators, to be given 
such Weight in a particular case as its 
circumstances justify, and are mere 
aids to construction which cannot pre- 
vail over an intent fairly deducible 
from terms of the will read in light 
of surrounding circumstances.—Trow- 
bridge v. Trowbridge, 17 A.2d 517, 127 


Conn. 469. 

Il.App. Where testator provided 
for succession in case death of one 
beneficiary of will occurred and in no 
other, an inference arose that testator 
did not intend that others should suc- 
ceed to interests of any other deceased 
beneficiary.—_First Nat. Bank of Chi- 
eago y. Cleveland Trust Co., 32 N.H.2d 
964, 808 TLApp. 639. 

Ohio App. In absence of averment 
that any one mentioned in will was 
dead at date of testatrix death, it 
would be presumed that they con- 
tinued to live until that time, in con- 
struing the will—Holt v. Miller, 33 
N.E.2d 19. 

Pa.Orph. The presurnption that a 
testator intended equality, like all can- 
ons of construction, cannot be used to 
overcome language which is unambigu- 
chars 7. re French’s Hstate, 39 D. & C. 


Tex.Civ.App. The terms of a_ will 
cannot be amplified by parol evidence. 
—Ray v. Fowler, 144 S.W.2d 665, error 
dismissed, judgment correct. 
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Iowa. Primarily, testator’s intent is 
to be gathered from the will itself, and 
parol evidence cannot be received to 
give will operative elements, language, 
or provisions not in it before, but is 
only admissible for purpose of afford- 
ing light whereby will may be read, 
understood and applied.—Trott’s Hs- 
tate v. Hanson, 294 N.W. 777. 

Mo. HWxtrinsic evidence is not ad- 


missible to change terms of will, which 
speaks for itself.—Burnett v. McHaney, 
148 S.W.2d 495 

Tenn.App. Ordinarily, parol evidence 
is inadmissible to add to, vary, or con- 
tradict language used in a_ will.— 
Treanor v. Treanor, 152 S.W.2d 1038. 
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Ill.App. Language of a will may be 
interpreted in view of circumstances 
surrounding testator, and evidence will 
be received to show those circum- 
stances. but will not be permitted to 
import into the will an intention dif- 
ferent from that expressed by its Ian- 
guage however clearly such different 
intention may be made to appear.— 
Lenzen v. Miller, 33 N.W.2d 765, 309 
IlLApp. 617. 

Kan, Extrinsic evidence may be re- 
ceived to show situation of testatrix, 
status or location of her property, the 
relationship of beneficiaries named in 
the will, and things of such character, 
but such evidence is not admissible to 
change the meaning of the language 
used in the wil) —Alexander y. Goellert, 
109 P.2d 146, 153 Kan. 202. 

Mass. In construing will, circum- 
stances existing and known to testa- 
trix at time she made will and codicil 
might be shown for purpose of ascer- 
taining meaning of language which she 
used.—Adams v. Adams, 33 N.H.2d 314. 
308 Mass. 584. 

Neb. The word “children”, as used 
in will bequeathing and devising one- 
fourth of testator’s estate to the ‘‘chil- 
dren” of his deceased brother, includ- 
ed only the deceased brother’s children 
living at the time of the execution of 
the will and did not include the de- 
ceased brother’s grandchildren.—In re 
Schuette’s Hstate, 293 N.W. 421. 

N.J.Ch. Where testatrix bequeathed 
fourth of residuary estate in trust to 
pay income to her niece and provided 
that on niece’s death, principal should 
go to child, or children, which niece 
might leave ‘‘and,’’ their lawful issue, 
absolutely, it would be deemed testa- 
trix’ intention that any child of niece’s 
deceased children should take in place 
of niece’s deceased children and not 
merely niece’s surviving children at 
niece’s death, since ‘‘and’” as used in 
will meant “or.”—Hackensack Trust 
Co. v. Denniston, 14 A.2d 773, 127 NJ. 
Hq. 523. 

N.¥.Sur, Aside from direct state- 
ments of intention, the courts are lib- 
eral in admission of circumstances sur- 
rounding the testamentary act, evi- 
dence concerning festator’s relation to 
the objects of his bounty, the size of 
the estate, and other factors which 
throw light tpon purpose of the plan 
of distribution—In re Lynn’s Estate, 
23 N.Y.S.2d 995, 175 Mise. 441, deny- 
ing application to vacate decree 20 N. 
¥- 9.29 925. 174 Mise. 361. 

N.Y.Sur. Evidence that testator’s 
relatives never visited him, with a 
single exception, was admissible in de- 
termining whether testator intended 
will naming third parties as benefici- 
aries to be effective if testator’s wife 
predeceased him.—In re Hardie’s Hs- 
tate, 26 N.Y.S.2d 338, 176 Mise. 21. 

Tenn.Apno. ‘Testator’s intention must 
be ascertained from language of will, 
considering every part thereof in rela- 
tion to every other part, testator’s 
situation and circumstances surround- 
ing him when will was executed, rela- 
tions between him and intended bene- 
ficiaries, and amount and nature of his 
Peat ihe v. Treanor, 152 S.W.2d 

Tn construing will, parol evidence is 
admissible when necessary to place 
court in knowledge of conditions and 
eircumstances surroundin testator 
when he executed will and to resolve 
uncertainties or ambiguities therein as 
to testator’s intentions—Treanor  y. 
Treanor, 152 S.W.2d 1038. 

; Ordinarily, testator’s declarations are 
inadmissible to aid in construction of 
will, except in explanation of latent 
ambiguities, but such rule does not pre- 
clude court from hearing parol testi- 
mony which will enable it to put itself 
in testator’s situation as nearly as pos- 
sible, such as testimony showing state 
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of facts under which will was made, 
situation of testator’s property, mem- 
bers of his family, and other relevant 
or cognate facts.—Treanor v. Treanor. 
152 S.W.2d 1038. 

Wash, A will must be construed ac- 
cording to its terms, and, if it con- 
tains ambiguous language, extrinsic 
circumstances may be shown, not to 
enable a court to make a will for tes- 
tator, nor to enlarge or change will, 
but to enable court to determine true 
meaning of testator, and testator’s de- 
sire must be ascertained from will it- 


ate tn re Bauer’s Estate, 105 P.2d 
t § 1177 
Cal.App. Where language of a will 


is definite, certain and unambiguous, it 
will be taken to be an accurate and 
precise expression of decedent's inten- 
tion, and the courts may not consider 
extrinsic evidence or extraneous cir- 


cumstances in arriving at decedent’s 
intent.—In re Chamberlain’s Estate, 
f16.sPi2d1235. 

Iowa. Where there is no ambiguity 


or obscurity in language employed by 
testator, extrinsic evidence to show an 
intent different than that expressed in 
the instrument is inadmissible.—Sho- 
Cane v. Rock, 298 N.W. 838, 230 Iowa 

07. 

Neb. Where the language of a will 
is clear and unambiguous, the _testa- 
tor’s intention must be determined from 
the language thereof, and extrinsic evi- 
dence is not admissible.—In re Robin- 
son’s Estate, 298 N.W. 559. 


Neb. Parol evidence is inadmissible 
to determine the testator’s intent as 
expressed in his will, unless there is a 
latent ambiguity therein which makes 
his intent obscure or uncertain.—In re 
Pfost’s Estate, 298 N.W. 739. 

Ohio App. Where there is no am- 
biguity in express provisions of will, 
it must be presumed that testator in- 
tended precisely what the will says.— 
Holt v. Miller, 33 N.H.2d 19. 

R.I. Intention of testatrix is to be 
ascertained from consideration of the 
whole will without aid of extrinsic evi- 
dence, unless latent ambiguity exists. 
—Industrial Trust Co. v. Hall, 18 A.2d 
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Ala. Construction of an ambiguous 
will is to ascertain real intention of 
testator, but no presumptions or rules 
of construction can serve to rewrite 
a will at variance with its clear and 
unambiguous terms, whatever extrane- 
ous fact may have Jed testator to make 
the will he made.—Baker v. Hendricks, 
200 So. 615, 240 Ala. 630. 


Ga. When called on to construe a 
will, a court may hear parol testimony 
of the circumstances of the testator at 
the time of the execution of the will, 
and may hear parol testimony to ex- 
plain all ambiguities, both latent and 
patent. Code 1933, § 113-807.—Bratton 
v. Trust Co. of Georgia, 11 S.H.2d 204. 

Ky. Attack on clause of will on 
ground that it was uncertain and am- 
biguous allowed aid in the ascertain- 
ment of the purpose of the testatrix. 
—Shrader vy. Hrickson’s Ex’r, 145 S.w. 
2d 63, 284 Ky. 449. 


La. Where a written instrument pur- 
porting to be a will expresses the in- 
tent and substance of testator’s wish 
but is vague, indefinite, obscure, or 
ambiguous in the description of a 
legatee or in the description of the 
thing bequeathed or of any object re- 
ferred to in the will, extrinsic testi- 
mony is admissible to make elear that 
which is uncertain. Rev.Civ.Code arts. 
1714, 1715.—Hessmer y. Edenborn, 199 
So. 647, 196 La. 575. 

Mo.App. The reviewing court must 
arrive at a testator’s intentions from 
the language of the will, aided by oral 


testimony, if necessary.—Methodist 
Episcopal Church of Marceline vy. 
Thomas, 145 S.W.2d 157. 


In a proceeding for the construction 
of a will, oral testimony is limited in 
its effect to whatever light it might 
throw on the testator’s intentions, and 
it cannot serve the purpose of writing 
a will for the testator.—Methodist 
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Episcopal Church of 
Thomas, 145 S.W.2d 157. j 

Neb. Parol evidence is inadmissible 
to determine the intent of a testator as 
expressed in his will, unless there is 
a latent ambiguity therein which makes 
his intent obscure or uncertain.—Mar- 
tens v. Sachs, 294 N.W. 426. 

N.¥.Sur. Where will of testator, who 
owned individual estate and had a 
power of appointment, directed execu- 
tor to set up a trust fund from “my 
estate’ for a beneficiary, and made 
gift to beneficiary subordinate to oth- 
er dispositions, testimony of an_at- 
torney, who drafted a_ prior will of 
testator which was revoked by present 
will, offered to show that testator in- 
tended by words ‘‘my estate’ to in- 
clude not only his individual estate 
but also estate over which he had pow- 
er of appointment, was inadmissible.— 
In re Lynn’s Estate, 23 N.Y.S.2d 995, 
175 Mise, 441, denying application to 
vacate decree 20 N.Y.S.2d 925, 174 
Misc. 

Evidence of extrinsic circumstances 
is frequently used to assist the court 
in interpretation of language which a 
testator has used to express his tes- 
tamentary intentions, but parole evi- 
dence is not admissible to show that 
testator did not mean what he has 
said in words, though words were 
elinsen by attorney who drafted will. 
—{n re Lynn’s state, 23 N.Y.S.2d 995, 
175 Mise. 441, denying application to 
vacate decree, 20 N.Y.S.2d 925, 174 
Misc. 361. 

N.Y.Sur. Extraneous and parol evi- 
dence is admissible to explain a will 
when there is a latent ambiguity aris- 
ing de hors the instrument, but never 
to supply, contradict, enlarge, or vary 
the written words.—In re Lynn’s Hs- 
tate, 23 N.Y.S.2d 995, 175 Mise. 441, 
denying application to vacate decree 
20 N.Y.S.2d 925, 174 Misc. 361. 

N.Y.Sur. Where the testator’s intent 
cannot be ascertained with reasonable 
certainty from the will itself, extrinsic 
evidence should be _ received for the 
purpose of aiding the court in ascer- 
taining the real intent of the testator. 
—In re Clendenin’s Estate, 24. N.Y.S.2d 
506, 175 Misc. 585. 

Where testator provided that he had 
made and would make various advances 
to his children, and that the advances 
were entered in books of account as 
kept by certain individual, and that 
such advances should be deducted 
from the portions bequeathed to his 
ehildren, those books of account were 
adinissible in proceedings for the ju- 
dicial settlement of the account of tes- 
tator’s executors and for construction 
of his will—In re Clendenin’s Estate, 
24 N.Y.S.2d 506, 175 Mise. 585. 

Pa.Orph. Where the language of a 
will is unambiguous in vesting legacies 
upon the occurrence of a contingency, 
evidence tending to show a close per- 
sonal relationship between testator and 
the legatees, in an effort to show testa- 
mentary intention that they should take 
only if living upon the occurrence of 
the contingency, is inadmissible,—In re 
Price’s Estate, 38 D. & C sha 

R.1. In case of ambiguity as to con- 
struction of language in will, evidence 
of circumstances at time of execution 
of will may be considered as_an aid in 
ascertaining testator’s intention,—Carr 
y. Railton, 18 A.2d 646. 

Tenn. Parol evidence is admissible 
to explain a latent ambiguity in a will 
but such evidence is not admissible to 
explain “patent ambiguity’ which is 
one appearing on the face of the will. 
—Holmes v. Roddy, 144 S.W.2d 788. 

Tenn.App. Parol evidence is admis- 
sible to explain a latent ambiguity in 
a will.—Treanor v. Treanor, 152 8.W.2d 
1038. 

The rule admitting parol evidence to 
explain latent ambiguities in will is ap- 
plied in doubtful cases because of ex- 
treme necessity of ascertaining testa- 
tor’s real intention.—Treanor v. Trean- 
or, 152 S.W.2d 1038. 

W.Va. Oral testimony of declared 
intention of testator is admissible to 
clarify latent ambiguity contained in 
language of will—Sands v. Sands, 12 
$.H.2d 918. 
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D.C.Mo. Under Missouri law, terms 
of will could not be modified by letter 
written by testator after the will was 
executed and not. referred to in the 
ey Wet v. Merchant, 34 F.Supp. 

oO. 

Cal.App. Under will providing for 
trust with income payable to testator’s 
son for life and with corpus payable, 
on son’s death, to descendants of tes- 
tator’s brother and sisters, evidence of 
testator’s declarations that he did not 
want to create spendthrift trust but 
created trust with intention that son, 
whom testator deemed incompetent, 
should receive adequate income for life 
without gaining control of corpus, was 
admissible—In re Hsterday’s Bstate, 
114 P.2d 669. 

Conn. In action for construction of 
will, to determine whether words “law- 
ful issue” included adopted child of 
testator’s son, testimony of testator’s 
secretary concerning  testator’s ex- 
pressed desire to change will so as to 
make sure that adopted child would 
not inherit was properly admitted to 
show testator’s attitude toward adop- 
tion of the child.—Trowbridge vy. Trow- 
bridge, 17 A.2d 517, 127 Conn. 469. 

Iewa. In proceeding for construction 
of will, testimony of physician who 
drew will, to effect that testator told 
physician that testator wanted his sis- 
ter to have a life estate, was inadmis- 
sible where intent of testator was clear- 
ly expressed by. language of will.—Sho- 
pete v. Rock, 298 N.W. 838, 230 Iowa 

Mass. In trustees’ petition for in- 
structions, evidence, to extent that it 
showed physical fact that twenty-fifth 
and thirtieth articles of will had been 
added to a former draft which had not 
contained them, was competent, not to 
prove testator’s intent independently of 
words of his will, but to aid in their 
construction.—Taylor vy. Albree, 34 N. 
H.2d 601, 309 Mass. 248. 

_ Neb. In action to have bequest ad- 
judged to be a charge on realty in ac- 
cordance with will providing that realty 
should go to one of testator’s sons un- 
der the condition that such son should 
pay a certain sum of money to each of 
the testator’s other children, testimony 
of the son to whom the realty was 
devised that, before testator’s death, 
the testator had told son that he was 
to have the realty and pay the rest of 
testator’s children, and that, if such 
son did not want it that way, the 
realty was to be equally divided, was 
snag sel ble aniens v. Sachs, 294 N. 


N.Y.App.Div. Evidence of conversa- 
tions with testator after will was made 
is admissible, if conversations were not 
too remote in point of time, to show 
state of mind of testator toward those 
about him and his ability to resist in- 
fluence.—In re Norminton’s Will, 27 N. 
Y.S.2d 110, 261 App.Div. 1105. 

Tenn.App. Ordinarily, testator’s dec- 
Jarations are inadmissible to aid in con- 
struction of will, except in explanation 
of latent ambiguities, but such rule 
does not preclude court from hearing 
parol testimony which will enable it to 
put itself in testator’s situation as near- 
ly as possible, such as testimony show- 
ing state of facts under which will was 
made, situation of testator’s property, 
members of his family, and other rele- 
vant or cognate facts—Treanor vy. 
Treanor, 152 S.W.2d 1038. 

Va. Testator’s declarations of inten- 
tion are not admissible to vary plain 
language of will—Mann y. Land, 14 
§.B.2d 341, 177. Va. 509. 

Declarations of intention cannot aid 
court in interpreting language of will 
where there is no equivocation of par- 
ties or subject matter.—Mann y. Land, 
14 §,H.2d 341, 177 Va. 509. 

Under will bequeathing to testatrix’ 
cousin five bonds of a specified traction 
company which were worth $500 each, 
evidence that testatrix intended to give 
the cousin all ten of the bonds she 
possessed was incompetent notwith- 
standing that subsequent to execution 
of the will testatrix had written the 
cousin a letter stating that she had 
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yilled to her the traction bonds to the 

nount of $5,000.—_Mann v. Land, 14 
2d 341, 177 Va. 509. 
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4 In proceeding for construc- 
ion of will, trial court did not err in 
fusing to receive testimony of execu- 
or of conversations which he had with 
testatrix when, as her attorney, he pre- 
pared her will and codicils, offered for 
rpose of showing testatrix’ intent. 
obate Code, § 105.—In re Schaetzel’s 
‘Estate, 112 P.2d 324. 


Alexander v. Goellert, 109 P.2d 146, 153 
an. 202. 

Orph. Where a testator leaves a 
n of his residuary estate “to the 
ere my wife was kept in her 
ears”, testimony of the scrivener 
hat testator intended at the time the 
‘was made that his wife was to be 
laced only in a German home, and 
_ after she had been admitted to a 
e hospital he told the scrivener that 
.e did not want it to receive the bene- 
of the will, asked if any change 
v necessary and was advised that it 
was not, is inadmissible, for the testa- 
intention must be found from the 
of the will—In re Kirchner’s Hs- 
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owa. In construing will, language 
will may be supplemented by oral 
ence so far as is necessary to apply 
language to the object or_person 
nded.—Trott’s Hstate v. Hanson, 
N.W. 777. ; ! 

Where a written instrument pur- 
a will expresses the in- 
and substance of testator’s wish 


(714, 1715.—Hessmer v. Edenborn, 199 
weo47, 196° La. 575. 
[ Generally, parol evidence may 
/ admitted to correct, identify or ex- 
n the ndme given and party intend- 
n a writing as grantee, devisee or 
omisee, not to pervert the written 
instrument, but to prevent it from be- 
ag perverted from the true intent of 
contracting parties.—Hall v. Hqui- 
ble Life Assur. Soc. of U. S., 295 N. 
\ 204, 295 Mich. 404. 
N.Y.Sur. Parol evidence is admissi- 
. to remove latent ambiguities, and 
vhere there is no person or corporation 
mn existence precisely answering to 
me or description in a will, 
ence may be given to ascertain who 
intended.—In re Schuster’s Will, 
+27 'N.Y.8.2d 413, 175 Misc. 1072. 

__ Pa.Super. A residuary clause in will, 
- directing executors to sell all remaining 
} part of testator’s estate and providing 

that proceeds should go towards pay- 
ment of bequests and debts and that 
idue should be held in trust for all 
lis nephews and nieces, ‘excepting 
_ those as aforesaid’, was not ambigu- 
- ous, so that no extrinsic evidence was 
necessary to determine whether testa- 
tor intended that all his nephews and 
zeces, except those specifically ex- 
luded by previous paragraph, should 
are residuary estate or that it should 
o only to nephew and nieces not oth- 
erwise referred to in  will.—In_ re 
_ Loughran’s Estate, 18 A.2d 676, 144 Pa. 
‘Super. 

— Va. 
~ is in doubt, extrinsic evidence is com- 

— petent to show which person was 
O meant by testator—Mann vy. Land, 14 
<a $.H.2d 341, 177 Va. 509. 

° Wis. In construing will which upon 
its face was unambiguous evidence 
with respect to names and residences 
ef surviving heirs and their social rela- 
tions with testatrix was properly ad- 
mitted.—_In re Phillips’ DWstate, 294 N. 
W. 824, 236 Wis. 268. 
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Where identity of donee in will 
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A testator’s express intent may 


iret) en ad q + 
not be varied, nor wo of crip 
added, but a part of the descri 
shown by parol to be false may be 
stricken and the will read as if origin- 
ally composed only of the remaining 
language, and if such remainder is suf- 
ficient to identify with certainty land 
which the testator is shown by parol 
evidence to have owned, the land thus 
identified will pass.—Koelmel vy. Kaelin, 
29 N.H.2d 106, 374 Ill. 204. 

Iowa. Where testatrix stated in will 
that she had advanced various sums to 
named children and that she forgave 
and cancelled all such indebtedness, 
language of will could be supplemented 
by parol evidence for purpose of iden- 
tifying the debts intended to be can- 
celled.—Trott’s Estate v. Hanson, 294 
N.W. 777. 

_In proceeding to construe will pro- 
vision for cancellation of indebtedness 
of testatrix’ son and daughter to testa- 
trix, parol evidence established inten- 
tion of testatrix to cancel son’s in- 
debtedness upon purchase-money mort- 
gage note upon which son’s wife was 
jointly liable—tTrott’s Hstate v. Han- 
son, 294 N.W. 777. 

La. Where a written instrument pur- 
porting to be a will expresses the in- 
tent and substance of testator’s wish 


but is vague, indefinite, obscure, or 
ambiguous in the description of a 
legatee or in the description of the 


thing bequeathed or of any object re- 
ferred to in the will, extrinsic: testi- 
mony is admissible to make clear that 
which is uncertain. Rev.Civ.Code arts. 
1714, 1715.—Hessmer y. Edenborn, 199 
So. 647, 196 La. 575. 

Miss. Where the owner of several 
lots devises one of them by an accurate 
description, parol evidence is incom- 
petent to show that he intended to de- 
vise a different lot and that by mis- 
take the wrong lot was described.— 
Barner vy. Lehr, 199 So. 273. 

Where a will disposes of property 
by definite description, parol evidence 
is not admissible to contradict or vary 
the description.—Barner y. Lehr, 199 
So. 273. 

Where there is error in one part of 
the description in a will, it can only 
be construed by resorting to another 
part of the will to show such mistake 
or to furnish a definite cure which 
makes the meaning clear, since the 
court is not entitled to make a will 
for the testator.—Barner y. Lehr, 199 
So. 273. 

Where testator purported to devise 
land described as lot 7, section 3, 
township 21 north, range 3 west, parol 
evidence was inadmissible to show that 
testator intended to devise lot 7, sec- 
tion 38, township 21 north, range 4 
west, which was allegedly owned by 
the testator, regardless of whether tes- 
tator owned the land in range 3.— 
Barner v. Lehr, 199 So. 273. 

Tenn. Where testator declared his 
purpose to dispose of all his property 
and stated in will that all his prop- 
erty with exception of two parcels was 
in Chattanooga, and devised to a per- 
son the property “known as 3608 Third 
Avenue” and it appeared that testator 
owned no property on “Third Avenue” 
in the City of Chattanooga other than 
that located at 3607 Third Avenue, a 
“latent ambiguity” arose and parol 
proof was admissible to show that 
testator did not own ‘3608 Third Ave- 
nue” and that it was his intention to 
convey the parcel which he did own.— 
Holmes v. Roddy, 144 S.W.2d 788. 

W.Va. Evidence sustained decree 
construing will which contained an er- 
ror in description of boundary between 
the tracts of land which were devised 
to the testator’s sons, so that 339% 
acres of land on which testator’s dwell- 
ing was located were allotted to son 
who lived on the land, and were charg- 
ed with conditional life estate in favor 
of testator’s surviving wife, to con- 
tinue so long as she remained single, 
and remaining 229% acres were allotted 
to_the other son.—Sands v. Sands, 12 
8.H.2d 918. 

§ 1186 


Tex.Civ.App. Where will allegedly 
created a trust but failed to name ben- 
eficiaries thereof, parol evidence was 


ption t 


‘ment correct. 


ries _thereof.cRay v. Fow 
144 S.W.2d 665, error dismissed, ju 
~§ 1189 2 

Mo. In suit to try title to property, 
claimed under will of plaintiff's uncle, 
giving residue of his estate to his wife 
for life and directing division of re- 
mainder equally between their surviv- 
ing brothers, sisters, nieces and neph- 
ews on wife’s death, evidence, stricken 
from record, that wife materially aided 
testator in accumulating property 
would not have justified construction 
of will as giving half of property to 
wife’s surviving sister and her children. 
ge vy. McHaney, 148 S.W.2d 


§ 1190 
N.Y.Sur. The statute of descent gov- 
erns in all cases where there is no 
will, and where there is one, and the 
testator’s intention is in’ doubt, the 
statute is a safe guide.—In re Bill- 
aes Estate, 24 N.Y.S.2d 43, 175 Misc. 


i 

Pa. Where will provided that trus- 
tees should see that testator’s wife 
was placed in a clean, refined German 
institutional home for aged people, that 
trustees should make necessary finan- 
cial payments to “this” institution to 
provide for maintenance of wife, that 
wife should be provided for in “this’* 
institution until time of her death, and 
that upon death of wife one-half of 
what remained of testator’s estate 
should be given to ‘‘the Home’ where 
wife had been kept in her last years, 
if state hospital to which wife was com- 
mitted because of her mental condition, 
and in which she resided during last 
years of her life, was to share in bal- 
ance of the testator’s estate, it must 
appear that it was an institution of the 
type prescribed by the testator. 50 
P.S. § 352.—In re Kirchner’s Estate, 20 
A.2d 310, 342 Pa. 241. 

Where will provided that testator’s 
wife should be placed by trustees in a 
clean, refined German institutional home 
for aged people, directed trustees to 
maintain her in such a home until her 
death, and provided that upon her death 
one-half of what remained of testator’s 
estate should be given to the home 
where the wife was kept in her last 
years, and after execution of will tes- 
tator caused wife to be committed to 
Norristown State Hospital for Insane, 
where the wife, who survived her hus- 
band, remained until her death, the 
State Hospital was not the type of in- 
stitution referred to in testator’s will 
and was not entitled to share in the 
estate. 50 P.S. § 352.—-In re Kirchner’s 
Estate, 20 A.2d 310, 342 Pa. 241. 
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Fla. An item of will, which provid- 
ed for distribution of income from a 
specified sum of money to testator’s 
heirs at law or distributees, and pro- 
vided that two named persons, not re- 
lated to .the testator, should also 
“share and share alike therein with 
my lawful heirs exactly the same ag 
though they occupied the relationship 
of nieces to me’, was not void for un- 
certainty, because testator could be 
presumed to have known that the two 
named persons were sisters and intend- 
ed to provide for them exactly as if 
the named persons had had a com- 
mon mother or father who was the 
sister or brother of the testator.— 
Luxmoore y. Wallace, 199 So. 492. 


§ 1192 

Ariz. The description by a testator 
of named beneficiary as his “future 
wife’ did not make the will invalid be- 
cause marriage to beneficiary was _ il- 
legal for the reason that divorce from 
testator’s widow was illegal, since the 
words “future wife’ were descriptive 
merely and did not impose a condi- 
Sonia re Nolan’s Hstate, 108 P.2d 

Where a testator describes a rela- 
tionship which he knows does not 
exist, but identifies the object of his 
bounty by name, he will be deemed to 
have made his benefactions with 


knowledge of the nonexistence of ine 
errs ty 
west 


f i is a gift 
amed person alone, and lapses upon 
his death during testator’s lifetime, 
since the word “heirs” is a word of 
limitation, and not of substitution, and 
the word “and” in the phrase “and his 
heirs’? may be taken in the sense of 
“or” only if such meaning is plainly 
indicated.—_Fidelity Union Trust Co. vy. 
Stridsberg, 19 A.2d 460, 129 N.J.Eq. 
386, affirming Fidelity Union Trust Co. 
Dae? 13 SAC2d “3137 le Nii Gs 


§ 1195 

N.¥.Sur. The slight misnonrer of 
charitable legatees in will of the donee 
of a power was of no consequence in 
proceeding under the will creating the 
power, where the charitable .legatees 
were readily identified.—_In re Farrell’s 
Estate, 24 N.Y.S.2d 49, 175 Misc. 430. 

N.Y.Sur. The misnomer or misde- 
seription of a legatee or devisee, wheth- 
er an individual or a corporation, will 
not invalidate the bequest or devise if 
either from the will itself, or evidence 
dehors the will, the object of testator’s 
bounty can be ascertained—In re 
Schuster’s Will, 27 N.Y.S.2d 418, 175 
Mise. 1072. 

Where there was no fund known as 
the “Krippled Kiddies Fund of Lodge 
No. 841 of the Benevolent And Protec- 
tive Order of Elks” or fund pane a 
similar name with a legal entity, but 
husband of testatrix was member of 
Elks lodge which had organized and 
was interested in_a domestic corpora- 
tion known as “Cripple Kiddie Clinic, 
Inc.,”’ a devise and bequest to the Kid- 
dies Fund would be construed as a de- 
vise and bequest to the Crippled Kiddie 
Clinic.—In re Schuster’s Will, 27 N.Y.S. 
2d 413, 175 Mise. 1072. ‘ 

Where there was no _ corporation 
known as the “Shriners Hospital for 
Crippled Children of the Imperial Coun- 
cil of the Ancient Arabic Order of the 
Nobles of the Mystic Shrine for North 
America,” but there was a Colorado 
corporation known as “The Imperial 
Council of the Ancient Arabic Order of 
the Nobles of the Mystic Shrine for 
North America” which conducted the 
Shriners Hospitals for crippled children 
and evidence showed that husband o 
testatrix was a member of a_subordi- 
nate temple of the Imperial Council, a 
devise and bequest to the hospital 
would be construed as a devise and be- 
quest to the Council.—In re Schuster’s 
Will, 27 N.Y.S.2d 413, 175 Misc. 1072. 

Where evidence showed that husband 
of testatrix had resided on Staten 
Island for more than 35 years, and that 
there was a Richmond County Society 
for the Prevention of Cruelty to Chil- 
dren and a New York Society for the 
Prevention of Cruelty to Children, but 
that the latter society had never had a 
branch on Staten Island, a devise and 
bequest to the Society for the Preven- 
tion of Cruelty to Children to be ex- 
pended only for its branch on Staten 
Island would be construed as intended 
for the Richmond County Society for 
the Prevention of Cruelty to Children.— 
In re Schuster’s Will, 27 N.Y.S.2d 413, 
175 Mise. 1072. 


§ 1197. 

Pa.Orph. The word child standing 
alone and unmodified ordinarily signi- 
fies either a son or a daughter.—In re 
Reed’s Hstate, 22 Erie 217. 


§ 1198 

Conn. Where will provided trust for 
life of beneficiary with gift over of 
principal to children of the beneficiary, 
word “children” would be construed as 
applying only to descendants in the 
first degree unless the words of the 
will read in the light of surrounding 
eireumstances warranted different con- 
struction.—Meriden Trust & Safe De- 
posit Co. v. Spencer, 16 A.2d 349, 127 
Conn. 261. ; 

App.D.C. The word “children’’, used 
in a will to express kinship, includes 
only immediate offspring unless there 
is evidence that the testator intended a 
broader sense.—Rodler v. Union Trust 


. daughters of two such nieces as defin- 


4 . 
vising property remaining : 
mentary trustee’s hands after deaths 
of all named life beneficiaries, includ- 
ing nephew and four nieces of testatrix, 
to “any child or children of any of my 
said nephews or nieces then living,” 
described and identified surviving 


itely as if actually named in will.— 
Boston Safe Deposit & Trust Co. v. 
Doolan, 29 N.E.2d 844 

Pa.Orph, However, authoritative 
writers, aS well as the habits of edu- 
cated society, show that an accurate 
speaker may, without impropriety, use 
the word “children” for the purpose 
of indicating offspring, or descendants, 
or posterity, or in whatever degree.— 
In re Reed’s Hstate, 22 Erie 217. 


§ 1200 

Ark. ‘Children’, as*used in a will, 
may include adopted children as well 
as the child of one’s body.—Dyer v. 
Lane, 151 S.W.2d 678. 

Del.Ch. The general rule is that an 
adopted child is not entitled, on the 
death of the adoptive parent, to take 
property limited to the “children,” “‘is- 
sue,” “heirs of the body” or “right- 
heir” of such parent, unless the inten- 
tion that the child shall so take suffi- 
ciently appears.—Hall y. Crandall, 20 
A.2d 545. 
ee In re Thorne [1941] 1 Dom.L.R. 


§ 1204 

Ariz. Under a will devising proper- 
ty in trust with directions that one half 
of trust estate should be held in trust 
for testator’s daughter until a certain 
date and that “the other half of my 
said trust estate shall be held in trust 
for the benefit of any child or children 
of my said daughter * * *, then-in 
being, share and share alike”, testator’s 
intention that one half of trust estate 
should go to daughter and the other 
half to her children was expressed suf- 
ficiently clear that it could be given 
effect, and a grandchild born 2% 
months after date of decree distribut- 
ing property to trustee was a ‘“‘bene- 
ficiary’’ under trust, as well as a grand- 
child who was born before will was 
executed, since former grandchild was 
“in esse’ at time of decree.—Valley Nat. 
Bank v. Hartford Accident & Indemnity 
Co., 113 P.2d 359. : 


The word “children” in a will may 
apply to those born after making of 
will, including posthumous children, 
and a bequest to a child or grandchild 
may include a posthumous child or 
grandchild en ventre sa mere at the 
time of testator’s death, even though 
devise is qualified by such terms ag 
“living” or ‘“born’’, since such an in- 
fant is potentially in existence, and is 
included within motive of gift.—Valley 
Nat. Bank v. Hartford Accident & In- 
demnity Co., 113 P.2d 359. 

Generally, subject to qualification that 
it must be born alive, a child en ventre 
sa mere is, in law, considered “in esse” 
from date of its conception, for all pur- 
poses beneficial to it—Valley Nat. Bank 
vy. Hartford Accident & Indemnity Co., 
13:3 (Pz 3359; 


N.Y.Sur. In respect of estate mat- 
ters, a child en ventre sa mere is 
“porn” and “alive” for all purposes 
for his benefit—In re Holthausen’s 
Will, 26 N.Y.S.2d 140, 175 Misc. 1022. 

Where testator’s will erected a trust 
for life benefit of widow and accorded 
her power of appointment over re- 
mainder and widow exercised power 
by gift of principal in trust for benefit 
of her grandson who was born eight 
months and six days after death of 
testator, the gift to the grandson was 
for his “benefit” within principle that 
a child en ventre sa mere is “born” 
and ‘alive’ for all purposes for his 
benefit, and such determination could 
not depend on the irrelevant collateral 
circumstance that the testator’s will 
made an alternate direction which 
would accrue to the grandson’s benefit 
in event of failure to exercise the power 
of appointment. Real Property Law, 


et ie 
rovided 
ment of income from trust t 
Ciary during her life and on her 
cease for payment of trust fund 
children of beneficiary then living, 
word “children” as used in will 
codicil did not appear to have 
used as meaning descendants 
than those in the first degree, 


“children” could not be construe 
including beneficiary’s grandch 
Since if testator had so inten 


would have so provided.— 
Trust & Safe Deposit Co. v. Sp 
16 A.2d 349, 127 Conn, 261, == 
App.D.C. Under will providins 
division of testator’s realty upo 
mination of a trust equally amo 
his children, and stating that if 


same share as his, her or their pare 
would be entitled to if living, testato: 
reference to ‘‘child or children” of. 
deceased child could not be expan 
to include a grandchild of a dece: 
child in absence of evidence that 
tor intended “child” or “children” tc 
include more than immediate offsprir 
—Rodler v. Union Trust Co. of Dist 
of Columbia, 119 W.2d 454. oe 
Pa. The words “child” and “g 
child” have not the same prin 
meaning and will not be construe 
referring to the same person un 
testator’s intention is clear.—Ir 
Reed’s Estate, 19 A.2d 365, 342 Pa. 
Where after creating life estate 
testatrix’, sons, testatrix provided — 
son’s children whom she described 
her grandsons, and in paragraph pr 
viding what should be done with 
erty on death of a grandson, tes 
referred to grandsons as ‘any 
grandchild” and provided that 1 
grandchild’s death, principal of 
he had received the income should 
paid to such persons as “such chi 
might appoint or to heirs of 
child”, words ‘“‘such child’ referr 
randsons and not to son.—In 

eed’s Hstate, 19 ee 365, 342 Pa. 
1 * oi 


21 : 
N.Y.Dom.Rel.Ct. Prima _ facie, 
word “child” or “children”, when 
in a statute, will, or deed, means leg 
mate child or children, and bastard 
are not within the quoted terms.— 
tellani v. Castellani, 28 N.Y.S.2d 879 
176 Mise. 763. et 


§ 1211 + Fea] 
D.C.Mo. If the word “issue” has a 
definite meaning in law at time will is 


be had to a statute enacted subsequ 
ly to the execution of the will in ord 
to discover the intention with wh 
the law will charge the testator in 
ing the quoted word,—Wyet 
Merchant, 34 F.Supp. 785. 


In its strictest sense, the word 


clear or manifest intention to the 
trary expressed, and “issue’’ ma 
clude adopted children.—Wyeth v. Me 
ehant, 34 F.Supp. 785, 5xe 

The word “issue’’ used in a wi. 
prima facie means the same thing a 
“heirs of the body.’’—Wyeth vy. 
chant, 34 F.Supp. 785. Lar be 

The adopted daughter of testator’s 
granddaughter was not the ‘issue’ of — 
the granddaughter within will creating 
trust for use of the granddaughter and 
providing that if she should die with- 
out “issue’’ surviving her the fund 
should be paid to testator’s son or his 
heirs, where the will was executed at a 
time when an adopted child did not 
under Missouri law have the character 
of a child of the blood. Rev.St.Mo.1899, 
ete Oe v. Merchant, 34 F.Supp. 
785. 

Conn. Provision of a will that, 
should either of four daughters die be- 


§ 1211 


fore: termination of trust not leaving 
surviving issue, sum bequeathed to de- 
ceased daughter on termination of trust 
should be equally divided between 
survivors and issue of any who may 
have deceased, but if either should die 
Jeaving issue surviving at time of dis- 
tribution then such issue should take, 
construed in light of other provisions 
distinguishing between “issue” and 
“children” showed testator’s intention 
that the word ‘issue’ should mean 
lineal descendants of every degree and 
not children.—Congregational Home 
Missionary Soc. v. Thames Bank & 
Trust Co. of Norwich, 14 A.2d 626, 127 


Conn. 1. i 
Mass. The word “issue’’ used in a 
will ordinarily means all lineal de- 


scendants, and unless the circumstances 
manifest a testamentary purpose to 
attribute to the word a signification 
other than its common one, it will be 
construed as including lineal descend- 
ants.—Boston Safe Deposit & Trust Co. 
vy. Park, 29 N.H.2d 977. 

Where the word “issue” was used in 
a will in juxtaposition with the word 
“child” or the word “children” and 
was used where a comprehensive term 
might naturally be employed after 
specific provision had been made for a 
ehild or children, the word ‘‘issue”’ 
would not be interpreted as synony- 
mous with ‘children’, but would be 
interpreted as including all lineal de- 
scendants in accordance with its com- 
mon meaning.—Boston Safe Deposit & 
rust. Co. Vv. Park, 29..N.H.2d 977. 

The phrase “such issue taking the 
parent’s share by right of representa- 
tion” as used in a will did not import 
that “issue’’ meant “children” on the 
ground that the word ‘child’ was the 
normal correlative of the word ‘“par- 
ent’”.—Boston Safe Deposit & Trust Co. 
vy. Park, 29 N.H.2d 977. 

“Tssue”’ ordinarily refers to lineal 
descendants of ancestor who would be 
entitled at death of such ancestor to 
take his property under the law of in- 
testate succession, and in conformity 
to such principle, grandchildren of an- 
eestor and their descendants will not 
be allowed to compete with their par- 
ents unless such was testator’s inten- 
tion.— Boston Safe Deposit & Trust Co. 
v. Park, 29 N.E.2d 977. 


Where primary gift of principal was 
devised to “issue” of a child or chil- 
dren of testator’s deceased son, all 
lineal descendants, however remote, of 
such child or children were within 
description of class, although no de- 
seendant would be permitted to take in 
competition with his parents.—Boston 
Safe Deposit & Trust Co. v. Park, 29 
N.E.2d 977. 


8 1215 
Wis. The word “cousin” in a will 
making bequests to cousins, unless 
qualified, implies first cousins as distin- 
guished from cousins farther removed. 
-~In re Porter’s Estate, 298 N.W. 624, 
238 Wis. 181. 


§ 1216 
N.J.Ch. The term “descendants” in 
testamentary disposition is construed 
to be synonymous with ‘issue’.—Red- 
mond v. New Jersey Historical Soc., 18 

A.2d 275, 129° N.J.Eq. 


§ 1217 

N.Y¥.Sup. Under will bequeathing 
$2,500 to every ‘“‘domestie servant’? not 
therein named who was in testator’s 
employ at time of testator’s death and 
who at that time had been in testator’s 
employ continuously for seven years or 
more, a chauffeur employed by testator 
was not a “domestic servant’? within 
meaning of will, and was not entitled 


to legacy thereunder.—Wiseman _ y. 
Phipps, 28 N.Y.S.2d 971, 176 Mise. 
964, affirmed 28 N.Y.S.2d 974, first 


ease, 262 App.Div. 755, appeal denied 


28 N.Y.S.2d 974, second case, 262 
App.Div. 863. 
N.Y.Sur. Under. will bequeathing 


stock in testator’s millinery corporation 
to designated persons, including peti- 
tioner, if such persons were still in 
employ of corporation at _ testator’s 
death, petitioner who, due to seasonal 
character of millinery business, had 
been laid off approximately one week 


WILLS 


before testator’s death was “still in 
employ of corporation” within con- 
templation of will and was entitled to 
receive legacy thereunder in view of 
testator’s knowledge, when. will was 
executed, that petitioner was a season- 
guemployeci ts re Toner, 26 N.Y.S.2d 


N.Y.Sur. Where testatrix’ will be- 
queathed $5,000 each to named individ- 
uals if they should be in her ‘‘employ” 
at the time of her death, and shortly 
before testatrix’ death she determined 
that one legatee had, because of the 
legatee’s health and advancing years, 
become unable to perform her duties 
in testatrix’ household, and_testatrix 
placed the legatee on a pension equal 
almost to the legatee’s salary, the lega- 
tee’s disability would not be inter- 
preted as a “discharge” and the lega- 
tee would be deemed to be entitled to 
the legacy.—In re Hoe’s Estate, 29 N.Y. 
8.2d 183, 176 Mise. 803. 

§ 1219 

Ill, Bequests in will to “grandsons” 
and trust provisions for “lawful grand- 
children’? were to legitimate grandchil- 
dren.—Stearns v. Stearns, 33 N.H.2d 
481, 376 Ill.. 288. 

§ 1222 

Del.Ch. Where will gave land to tes- 
tator’s niece for life and provided that 
after niece’s death, if she left lawful 
“issue of her body’’, land should go to 
niece’s child or children, their heirs or 
assigns forever, and that if niece died 
“without leaving lawful heirs of her 
body” land should go to _ testator’s 
nephew, the fact that limitation over 
was to nephew for life only was to be 
considered in construing meaning of 
quoted words in will.—Farrell v. 
Faries, 17 A.2d 17. 

Del.Ch. The prima facie meaning of 
the word “issue” is “heirs of the body,” 
and the word ‘ordinarily means ‘de- 
scendants,” that is, all persons who 
have descended from a common an- 
cestor.—Hall y. Crandall, 20 A.2d 545. 


1223 

“Tssue’ as used in will pri- 
marily signifies descendants of the 
body, and court cannot give to the 
word a meaning which would include 
adopted child, unless circumstances 
clearly indicate that testator so in- 
tended.—Trowbridge v. Trowbridge, 17 
A.2d 517, 127 Conn. 469. 


Conn. 


§ 1224 

D.C.D.C. Although word “issue” 
should ordinarily be construed to mean 
descendants, effect must be given to tes- 
tator’s intention and word should be 
construed to mean children if it appears 
from context that such was testator’s 
intention.—In re Robins’ Estate, 38 F. 
Supp. 468. 

The word “issue” as used in will may 
be construed to mean children in one 
part of will even though it be held 
to have a different meaning in another 
part of same instrument.—In re Robins’ 
Hstate, 38 F.Supp. 468. 

Under will bequeathing fractional 
portions of residue of estate to the ‘‘is- 
sue” of four named cousins of testator, 
the living children of cousins named 
were entitled to take, share and share 
alike, their part of fractional residue 
left to issue of their mother, and chil- 
dren of any deceased child would have 
been entitled to take per stirpes the 
share which their parent would have 
taken. D.C.Code 1929, .T. 29, § 30.— 
In re Robins’ Estate, 38 F.Supp. 468. 

Conn. The use in will of words 
“parent” and “father” .in connection 
with the word ‘issue’ was insufficient 
of itself to give “issue” the meaning of 
“children,”’—Trowbridge v. Trowbridge, 
17 A.2d 517, 127 Conn, 469. 


Del.Ch. Ordinarily, the meaning of 
‘heirs of her body’, when used in a 
will with reference to a devisee, is less 
flexible than meaning of “issue of her 
body”, and courts will more readily 
construe latter quoted phrase to mean 
child or children, but construction to 
be placed upon quoted phrases depends 
on testator’s intent, as shown by con- 
coat of will—Farrell v. Faries, 17 A. 
Z ue 

N.Y.Sup. Where testamentary trust 
for benefit of testator’g son for life 
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with remainder over to son’s issue, in 
absence of which testator’s daughter 
or issue should take, gave no au- 
thority to invade the principal, the 
right of daughter of son during son’s 
life to the principal was “contingent” 
and son’s ‘issue’ included possible 
unborn children both of the son and of 
his daughter.—Application of Renn, 
29 N.Y.S.2d 410. 4 

N.Y.Sur. The meaning to be ascribed 
to word “issue” as used in will de- 
pends upon testator’s intention as de- 
rived from context of will or such ex- 
trinsic evidence as may be considered. 
—In re Underhill’s Estate, 28 N.Y.S.2d 
984, 176 Misc. 737. 

§ 1226 

Conn. ‘Issue’ as used in will prima- 
rily signifies descendants of the body, 
and court cannot give to the word a 
meaning which would include adopted 
child, unless circumstances clearly indi- 
eate that testator so intended.—Trow- 
bridge v. Trowbridge, 17 A.2d 517, 127 
Conn. 469. 

Where testator executed will making 
bequest for “lawful issue’ of each son 
after son’s death, when no adoption of 
children by sons was. contemplated, 
and one son adopted child with whom 
testator was intimate but testator did 
not know of actual adoption of such 
child, expressed disapproval of such 
course and made remarks indicating 
intention to exclude any adopted chil- 
dren, the phrase “Jawful issue’ would 
not be deemed to include the adopted 
child.—Trowbridge v. Trowbridge, 17 
A.2d 517, 127 Conn. 469. 

Del.Ch. The general rule is that an 
adopted child is not entitled, on the 
death of the adoptive parent, to take 
property limited to the “children,” ‘‘is- 
sue,’ “heirs of the body” or ‘right- 
heir” of such parent, unless the inten- 
tion that the child shall so take suffi- 
ciently appears.—Hall v. Crandall, 20 
A.2d 545 


§ 1228 

N.Y.Sur. The statute authorizing il- 
legitimate children, in default of law- 
ful issue, to inherit from mother as if 
legitimate, does not bring within term 
“issue”, as used in a will or other doc- 
ument, the illegitimate children of a 
deceased female who has no lawful is- 
sue entitled to take. Decedent Hstate 
Law, § 83, subd. 13.—In re Underhill’s 
Estate, 28 N.Y.S.2d 984, 176 Misc. 737. 

The statute authorizing illegitimate 
children, in default of lawful issue, to 
inherit from mother as if legitimate, is 
a statute of distribution only, regulat- 
ing intestate inheritance, and such leg- 
islation cannot be applied to control 
construction of the word “issue”? in a 
will. Decedent Hstate Law, § 83, subd. 
13.—In re Underhill’s Estate, 28 N.Y.S. 
2d 984, 176 Misc. ,737. 

A child born out of wedlock of a de- 
eeased daughter of life beneficiary of 
trust was not the “issue” of a deceased 
ehiid of life beneficiary of trust, within 
meaning of will creating trust for bene- 
fit of testator’s adopted daughter with 
direction that, upon death of life bene- 
ficiary, principal sum was to be di- 
vided equally among her children and 
issue of any deceased child, especially 
where daughter of life beneficiary was 
not born until almost five years after 
testator’s death and illegitimate child 
of such daughter was not born until 24 
years after testator’s death.—In re Un- 
derhill’s Estate, 28 N.Y.S.2d 984, 176 
Mise. 737. 


§ 1230 
C.C.A.Mo. The adopted daughter of 
testator’s granddaughter was not the 
“issue” of the granddaughter within 
will providing that if granddaughter 
should die without issue surviving her, 
trust fund should be paid to-testator’s 
son or his heirs.—Merchant v. Wyeth, 
120 F.2d 242, affirming Wyeth v. Mer- 

chant, 34 F.Supp. 7865. 

§ 1234 
Wis. The term “nieces and nephews’’ 
within will providing that residuary 
estate should be equally divided among 
nieces and nephews did not include the 
grandnieces and grandnephews whose 
mothers predeceased testatrix and 
hence such grandnieces and grand- 
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poe eae were not entitled to take per 
ee under the will. St.1939, § 238.- 


——In re Phillips’ Estate, 294 N.W. 
824, 236 Wis. 268. 


§ 1241 

N.Y.App.Div. Notwithstanding  stat- 
utes abolishing distinctions between 
persons taking as heirs at law and as 
next of kin did not become effective 
until September 1, 1930, testator dy- 
ing before such time could himself) in- 
voke the statutes by declaring in his 
will that law in effect at time of death 
of life beneficiary should determine 
persons entitled to inherit corpus of 
testamentary trust and proportions in 
which they should take. Decedent Es- 
tate Law, § 81; Laws 1929, c. 229, §§ 

, 21.—In re Battell’s Will, 24 N.Y.S. 
2d_ 712, 261 App.Div. 120, reversing 17 
N.Y.S8.2d 447, 173 Misc. 273. 

Where will probated in’ 1874 created 
trust for life of testator’s niece, and 
directed that corpus be paid at her 
death to such persons ‘‘as are ‘then’ by 
law the lawful ‘heirs-at-law’ of such 
= _hiece and in such shares and 
proportions as they would by law in- 
herit (as heirs at law) from * * * 
niece’, testator showed clear intent to 
have corpus descend to his heirs at 
law in same manner as real property 
would have descended under law in 
effect before September 1, 1930, at 
which time statute abolishing distinc- 
tion between heirs at law and next of 
kin became effective; hence descend- 
ants of deceased first cousins of tes- 
tator were entitled to take to exclusion 
of third cousin of niece, who was not 
of testator’s blood. Decedent Estate 


a ORR 
§§ 88, 98, subd. 12; Laws 1929, 
ce. 229, §§ 20, 21.—In re Battell’s Will, 
24 N.Y.S.2d 712, 261 App.Div. (120, 
pote oe 17 N.Y.S.2d 447, 173 Misc. 


§ 1242 

Mass. Where there is nothing to in- 
dicate a contrary intent, a gift in a will 
to the “heirs of a person” is to be con- 
strued as a gift to those who would 
inherit that person’s realty if he should 
die intestate and in the respective pro- 
portions in which they would so in- 
herit, and the statutes in force at the 
time of testator’s death are to be taken 
into account in determining the mat- 
ter.—Seavey v. O’Brien, 29 N.H.2d 196. 


N.Y.Sur. The provision of Decedent 
Estate Law that whenever in any stat- 
ute words ‘‘heirs’, “heirs at law”, 
‘next of kin’, or ‘“distributees” are 
used, such words shall be construed to 
include persons entitled to take as 
provided by statute relating to de- 
scent and distribution does not apply 
to their use in a will or other instru- 
ment. Decedent Estate Law, § 81.— 
In re Blazej’s Estate, 23 N.Y.S.2d 388. 

The statute defining heirs at law and 
next of kin was enacted in order to 


- clear the doubt which was raised by 


some of decisions of lower courts and 
finally by decision of Court of Ap- 
peals as to meaning to be ascribed to 
the use of such words as “heirs at 
law” or “next of kin’ in a will or 
other instrument prescribing the devo- 
lution of property rights, where a pri- 
mary gift is made, for example, to a 
son with alternative gift over in case 
of hts predecease to his “heirs at law” 
“next of kin’. Decedent Hstate 
Law, § 47-c—In re Blazej’s HEstate, 
23 N.Y.S.2d 388, 175 Misc. 283. 

Under statute providing that when 
used in a statute in will or in other 
written instrument prescribing devolu- 
tion of property rights and unless 
otherwise expressly deciared, terms 
“heirs”, “heirs at law”, “next of kin’, 

“distributees’, “and any terms of 
like import’ shall be construed to 
mean the distributees including a sur- 
viving spouse who are defined in stat- 
ute providing for descent and distribu- 
tion of estates of decedents, by use of 
words “and any terms of like import” 
legislature did not intend to include 
“legal representatives” and ‘“descend- 
ants” as those and similar terms are 
used in statute providing for descent 
and distribution. Decedent Estate Law, 
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§§ 47-c, 83.—In re Blazej’s Estate, 23 
N.Y.S.2d 388, 175 Mise. 283. 

N.C. ‘Bodily heirs”, when used in 
a devise is equivalent to “heirs of the 
body’, and the term ‘heirs of the 
body” generally comes within the gen- 
eral definition of heirs in its technical 
significance, but “heirs of the body’’ 
may be children or issue in view of 
the context and manifest intention of 
the devisor.—Williamson yv. Cox, 10 S. 
H.2d. 662, 24:8 N.C. L77, 

Ohio App. The term “heirs’? when 
used in a will is flexible and should be 
so construed as to give effect to the 
manifest intention of the testator as 
ascertained by a due consideration of 
all the provisions of the will.—Holt v. 
Miller, 83 N.E.2d 400, affirmed 14 N.H. 
2d 409, 133 Ohio St. 418. 

The term “heirs” in will may mean 
children, issue, or lineal descendants if 
it appear that it is used with such _ in- 
tendment.—Holt vy. Miller, 33 N.H,2d 
400, affirmed 14 N.H.2d 409, 133 Ohio 
St. 418. 

Tex.Civ.App. In construing a _ will 
construction which would give the 
word “heirs” a fixed definite meaning 
under all circumstances was preferable 
to a construction which would give it a 
meaning varying from state to state or 
giving it two different meanings in the 
same state.—Simmons v. O’Connor, 149 
S.W.2d 1107, error dismissed, judg- 
ment correct. 

Tex.Civ.App. The word ‘heirs’ when 
used in a will does not necessarily 
mean those persons who would inherit 
under the laws of descent, but the 
meaning of the word must be ascer- 
tained from the testator’s intention as 
expressed in the will—-Simmons _y. 
O’Connor, 149 S.W.2d 1107, error dis- 
missed, judgment correct. 

Where testator devised personalty 
which otherwise would be inherited by 
daughters to trustees to be kept invest- 
ed in lands or good stocks for support 
of daughters during their lives “and at 
their death to be paid over to their 
children if they leave any, and if none, 
then to be paid over to their heirs’, 
power given to the trustees to invest 
personalty in realty did not evidence 
intention that testator intended word 
‘heir’ to be interpreted by laws of 
descent and distribution of any state 
where land might be acquired by trus- 
tees, but direction to trustees was in- 
tended to pertain to security of trust 
fund._Simmons v. O’Connor, 149 §&. 
W.2d 1107, error dismissed, Judgment 
correct. 

§ 1244 

Ark. Under a will devising testator’s 
property to his widow during her single 
life with provision that if widow re- 
married she should retain half of prop- 
erty, the other half to go to testator’s 
son, and that upon widow’s death all 
property should belong to son, and that 
if son predeceased widow, all of the 
property should go to widow who 
should retain it during her life, after 
which it should become the property of 
the son’s “heirs’, and, if none, the 
property to revert to testator’s heirs, 
quoted word meant son’s children, and 
where widow and son were still living 
son took a “contingent remainder” in 
testator’s realty, and widow had a “life 
estate’ unless she remarried.—Dyer v. 
Lane, 151 S.W.2d 678. 

Del.Ch. An item of will, directing 
that the share of any of the named re- 
siduary legatees, who might be dead at 
the time of final disposition of the es- 
tate, “shall be paid to their heirs, if 
they should have heirs, or to their 
widows, if they should have widows 
without issue,’’ indicated testator’s in- 
tention that the word ‘‘heirs’’ was used 
in the sense of “children,” or, at least, 


lineal descendants in some degree,— 
Hall v. Crandall, 20 A.2d 545. 
The word “heirs,’’ when clearly a 


word of purchase, is frequently used in 
the sense of “children.’”—Hall v. Cran- 
dall, 20 A.2d 546. 

Under substitution provision of will, 
directing that the share of any of the 
named residuary legatees, who might 
be dead at the time of final disposition 


§ 1247 


of the estate, should be paid to “their 
heirs, if they should have heirs, or 
to their widows, if they should have 
widows without issue,’ the share 
bequeathed to a residuary legatee 
who died without issue prior to final 
disposition of estate did not pass to 
such legatee’s collateral blood relatives, 
such as surviving sisters or descend- 
ants of deceased brother or sister, since 
the word ‘‘heirs” was used in the sense 
of real lineal descendants of named 
legatee.—Hall v. Crandall, 20 A.2d 545. 

ili.App. Under residuary clause pro- 
viding that balance remaining after 
payment of specific legacies, devises 
and bequests should be _ distributed | 
share and share alike to all of testa- 
tor’s living “heirs”, testator did not 
intend to restrict distribution of resid- 
uary estate to living children and ex- 
clude grandchildren whose parents pre- 
deceased testator, where grandchildren, 
as well as living children, were given 
specific bequests. Smith-Hurd Stats. ec. 
39, § 1 et seq.—Porterfield vy. Lenover, 
83 N.E.2d 718, 310 Ill.App. 37. 
_ Ky. The words “dies without heirs” 
in will providing that portion of estate 
given to nephew was to revert to tes- 
tatrix’ nearest relatives if nephew dies 
without heirs meant “dies without chil- 
dren or _ issue’’.—Lecompte y. Davis’ 
Ex’r, 148 S.W.2d 292, 285 Ky. 433. 

§ 1245 

Del.Ch. Adoption is ordinarily an 
artificial and unexpected way for a 
person to acquire an heir, since blood 
relationship has always been recog- 
nized by the common law ag a potent 
factor in testacy.—Hall y. Crandall, 20 
A.2d 545. y 

In determining whether testator by 
substitution provision of will, directing 
that share of any of the named resid- 
uary legatees, who might be dead at 
the time of final disposition of the es- 
tate, should be paid to “their heirs, if 
they should have heirs,” intended that 
tue adopted child of a named legatee, 
who died prior to final disposition of 
the estate, should take the share be- 
queathed to such deceased legatee, 
court was required to consider the pro- 
visions of the adoption statute. 17 Del. . 
Laws, ¢c. 612; 38 Del.Laws, ¢, 162, as 
amended by 40 Del.Laws, c. 212.—Hall 
v. Crandall, 20 A.2d 545. 

Testator, by directing that the share 
of any of the named residuary legatees, 
who might be dead at the time of final 
disposition of the estate, should be paid 
to “their heirs, if they should have 
heirs, or to their widows, if they 
should have widows without issue,” did 
not intend that a child adopted by one 
of the residuary legatees, who died 
prior to final disposition of the estate, 
should take the share of such residuary 
legatee, where such child was not 
adopted until several years after exe- 
eution of will and after testator’s death, 
notwithstanding broad. provision of 
adoption statute directing that adopted 
child shall be the child and heir at 
law of the adopting person. 17 Del. 
Laws, ¢c. 612; 38 Del.Laws, ec. 162.— 
Hall v. Crandall, 20 A.2d 545. 

The general rule is that an adopted 
child is not entitled, on the death of 
the adoptive parent, to take property 
limited to the ‘children,’ “issue,’’ 
“neirs of the body” or “right-heir’ of 
such parent, unless the intention that 
the child shall so take sufticiently ap- 
pears.—Hall y. Crandall, 20 A.2d 545. 


§ 1246 

Ky. A determinative fact in ascer- 
taining whether word “heirs”, em- 
ployed in deed or will to describe re- 
maindermen succeeding to land _ con- 
veyed or devised on life tenant’s death, 
embraces stranger in blood to grantor 
or testator and life tenant, who sub- 
sequently adopts such person, is in- 
tention of grantor or testator when he 


executed deed or will. Ky.St.1936, § 
2071.—Woods v. Crump, 142 S.W.2da 
680, 288 Ky. 675 

§ 1247 


Ohio App. In will devising farm to 
testator’s son for life, and providing 
that at his death farm should “pass to 
and vest in fee simple in his heirs’, as 


ee, Ae hate: Se ea 

tute providing 
will to person for life and after 
death to his heirs in fee shall vest 
state only in first taker and _ re- 
ainder in fee simple in heirs, “heirs” 
10uld be given its technical meaning 
' person who would take by law of 
scent in event of intestacy, and hence 


's second wife took a_ one-third 
re in fee simple though testator 
ve only life estates to his own wife. 
Code, § 10504-70.—Holt v. Miller, 
N.E.2d 400, affirmed 14 N.E.2d 409, 
Ohio St. 418. Be 
2a.Orph. The will made no provision 
disposition of the corpus, which 
ught the provision within the rule 
a gift of income without limita- 
n over or qualification as to time 
unts to a gift of the corpus and the 
t was held to have failed as to the 
Boing to the deceased daughter’s 
. It was also construed that the 
rd “heirs” did not include the sur- 
ing husband of the deceased daugh- 
ince he was not an heir of the tes- 
or.—In re Jeffries’ Estate, 21 Wash. 


x.Civ.App. Where testator domi- 
led in Arkansas devised that part of 
nalty which would otherwise have 
inherited by two daughters to 

tr ice in trust to be invested in lands 
or go the two 
LU “and at 


irs 

xas lands, testator intended that dev- 
should take according to the Ar- 
sas law under which devisee’s hus- 
d was not an “heir” and the hus- 
on devisee’s death was not en- 
| to realty in Texas.—Simmons v. 
nnor, 149 S.W.2d 1107, error dis- 
d, judgment correct. : 
Where wii devised personalty which 
ould otherwise be inherited by daugh- 


ave any and if none, then to be paid 
r to their heirs” and under the laws 
Arkansas wherein testator was dom- 
led and wherein will was executed 
ighter’s husband was not an “heir” 
d had no right to personalty in form 
which it was left by testator and 
istees thereafter invested part of per- 
alty in Texas land, husband did not 
acquire right to lands in Texas mere- 
because of change in the form of the 
investments of the trust fund.—Sim- 
ons v. O’Connor, 149 S.W.2d 1107, 
ror dismissed, judgment correct. 
it 1250 
..C. The statutory provision that a 
litation by deed, will or other writ- 
to the heirs of a living person 
be construed to be to the chil- 
of such person, applies only 
hen there is no precedent estate con- 
eyed to such living person. C.S. 
39.—Whitley v. Arenson, 12 S.E.2d 
ry eZ LOE N.C. 121. 
‘he statute providing that a limita- 
tion by deed, will or other writing to 
_ the heirs of a living person shall be 
- construed to be to the children of such 
- person does not apply where there is 
a conveyance to a living person with 
| limitation to his heirs. C.S. § 1739. 
‘Whitley v. Arenson, 12 S.H.2d 906, 
LION. C. 121. 
Where the limitation is to a living 
erson and his bodily heirs, general or 
ecial, the statute converting a fee 
il special into a fee simple absolute 
pplies and not the statute providing 
bat a limitation by deed, will or other 
rh are to the heirs of a living person 
shall be construed to be to the chil- 
dren of such person, and such latter 
statute does not apply when the limita- 
tion is to a living person and his 
heirs. C.S. §§ 1734, 1739.—Whitley v. 
Arenson, 12 §.H.2d 906, 219 N.C. 121. 
Under the strictness of the old law, 
a limitation to the “heirs” of a living 
person was void for want of a grantee, 
and the purpose of statute providing 
that a limitation by deed, will or other 
writing to the heirs of a living person 


a be nf 
that conveyance 5s 


« 


intent .appears, ft 
purpose. C.S. 1739.—Whitley v. 
Arenson, 12 S.E.2d 906, 219 N.C. 121. 
§ 1251 

Del.Ch. Ordinarily, the meaning of 
“heirs of her body”, when used in a 
will with reference to a devisee, is less 
flexible than meaning of ‘issue of her 
body”, and courts will more readily 
construe latter quoted phrase to mean 
ehild or children, but construction to 
be placed upon quoted phrases depends 
on testator’s intent, as shown by con- 
ale of will.—Farrell v. Faries, 17 A. 


8 1254 
Minn. A devise to ‘next of kin” is 
of the same effect as one to “legal next 
of kin’? and, in absence of clear tokens 
of a contrary intention, the statute of 
descent will be taken as a standard of 
ree tray si v. Goembel, 297 N.W. 


4. 

Under will providing gift of re- 
mainder, share and share alike, to life 
tenant’s ‘next of kin’ in case life 
tenant should not be survived by chil- 
dren, the quoted words meant those 
who would inherit under the statute of 
descent in case of intestacy and not the 
nearest of kin, and, upon death of life 
tenant without issue, children of life 
tenant’s deceased sister as well as his 
three surviving sisters had an interest 
in the property.—Coss v. Goembel, 297 
N.W. 114. 

N.Y.Sur. The provision of Decedent 
Hstate Law that whenever in any stat- 
ute words ‘heirs’, “heirs at law”, 
‘next of kin’, or “distributees’ are 
used, such words shall be construed to 
include persons entitled to take as 
provided by statute relating to descent 
and distribution does not apply to 
their use in a will or other instrument. 
Decedent BHstate Law, § 81.—In re 
Blazej’s Estate, 23 N.Y.S.2d 388, 175 
Mise. 2838. 


The statute defining heirs at law and 
next of kin was enacted in order to 
clear the doubt which was raised by 
some of decisions of lower courts and 
finally by decision of Court of Ap- 
peals as to meaning to be ascribed to 
the use of such words as “heirs at law” 
or “next of kin” in a will or other in- 
strument prescribing the devolution of 
property rights, where a primary gift 
is made, for example, to a son with 
alternative gift over in case of his 
predecease to his “heirs at law” or 
“next of kin”. Decedent Estate Law, 
§ 47-c.—In re Blazej’s HBstate, 23 N.Y. 
$.2d 388, 175 Misc. 283. 

Under statute providing that when 
used in a statute in will or in other 
written instrument prescribing devolu- 
tion of property rights and unless 
otherwise expressly declared, terms 
“heirs”, “heirs at law’, ‘‘next of kin’, 
and ‘‘distributees’, “and any terms of 
like import’ shall be construed to 
mean the distributees including a sur- 
viving spouse who are defined in stat- 
ute providing for descent and distribu- 
tion of estates of decedents, by use of 
words “and any terms of like import’ 
legislature did not intend to include 
“legal representatives’ and “descend- 
ants’ as those and similar terms are 
used in statute providing for descent 
and distribution, Decedent Hstate 
Law, §§ 47-c, 83.—In re Blazej’s Hs- 
tate, 23 N.Y.S.2d 388, 175 Mise. 283, 

N.¥.Sur. The statute authorizing il- 
legitimate children, in default of lawful 
issue, to inherit from mother as if 
legitimate, would not operate to alter 
meaning of words of kimdred used in a 
will, so as to place illegitimate issue on 
an equality with lawful issue. Dece- 
dent Wstate Law, § 83, sebd. 13.—In re 
Underhill’s Hstate, 28 N.Y.S.2d 984, 
176 Mise. 737. 

N.C. Under language of a devise of 
realty to testator’s son “to have and 
to hold to him and his bodily heirs 
born in wedlock, if any and if no such 
heirs, then to go back to his nearest 
of blood kin”, realty passed to son’s 


is ve 
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N.Y.Sur. Testamentary gifts C 
incorporated associations may be paid 
to the parent corporations of which 
the legatees are subordinate branches, 
—In re Farrell’s Dstate, 24 N.Y.S.2d 
49, 175 Misc. 430. 

§ 1258 

Ky. Where testatrix gave certain 
property to welfare league of city, but 
provided that if the welfare league 
should cease to exist, property devised 
should be divided among the institu- 
tions sharing the welfare league’s 
funds at time of execution of will, and 
thereafter a community chest was or- 
ganized in the city, and welfare league 
was merged into the community chest, 
and agencies which were members of 
the welfare league became members of 
community chest, and community chest 
took over assets and assumed all ob- 
ligations of the welfare league, the 
community chest was a legitimate suc- 
cessor to the welfare league, and was 
entitled to take the bequest.—Stoeer v. 
Meyer, 147 S.W.2d 1041, 285 Ky. 387. 

N.Y.Sur. Testatrix, in making char- 
itable bequest to “Catholic Charities’, 
plainly intended that the bequest 
should go to the “Catholic Charities 
of the Archdiocese of New York, Inc.,” 
where she had been a contributor to 
that corporation in her lifetime, and 
the shorter name used by testatrix 
was customarily used and was well 
recognized in the community as de- 
Bcriptive of the corporation.—In re 
Magee’s Wstate, 23 N.Y.S.2d 880, 175 
Misc. 423 

Testatrix in her description of the 
legatee ‘Propagation of Faith” intend- 
ed to vest the gift in ‘The Society for 
the Propagation of the Faith of the 
Archdiocese of New York,” where that 
society was located at an _ address 
which accorded with the words of lo- 
cation employed by the testatrix in her 
willIn re Magee’s Estate, 23 N.Y.S. 
2d 880, 175 Mise. 423. 


_Pa.Orph. Where a_ testator directs 
his trustees to place his wife, after his 
death, ‘in a clean, refined German in- 
stitutional home for aged people where 
she will be looked after to her every 
desire, and where she will have the 
eomforts of home’’, recommending a 
specific home if feasibie, and provides 
that upon the wife’s death one half of 
the residue of his estate is to be given 
“to the Home where my wife was kept 
in her last years’, and in fact the wife 
is committed before testator’s death to — 
the Norristown State Hospital, an in- 
stitution specially devoted to the recep- 
tion, care and treatment of the indigent 
insane, and refusing to accept or retain 
a patient unless mentally impaired in 
some degree, and she dies there, that 
institution is not a “home” within tes- 
tator’s intendment and is not entitled 
to share in the residuary estate—In re 
Kirchner’s Estate, 39 D. & C. 510. 
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N.J.Ch. The }resbyterian Board for 
Relief of Disabled Ministers and the 
Widows and Orphans of Deceased Min- 
isters, named ag a residuary legatee, 
was a “mission” or ‘missionary socie- 
ty”, which words as used in different 
parts of will and codicil to describe 
legatees would be presumed to have 
been used in the same sense, hence 
such institution would share in gifts 
in remainder which were intended to 
be divided among the missions named 
as residuary legatees.—Fidelity Union 
Trust Co. vy. Job Haines Home for 
ase People, 14 A.2d 490, 127 N.J.Ha. 


§ 1263 

Ark. Where a will provided only 
nominally for three of testator’s chil- 
dren, stating they had received all tes- 
tator wanted them to have, and after 
separate bequests to all other children 
and grandchildren gave the residuary 
estate in trust to be sold and “to 
divide the proceeds into four equal 
shares among the children’ of testa- 
tor’s two deceased sons, and there were 
four grandchildren answering to this 


we 
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description when will was executed, 
such residuary clause was construed 
as a “gift to a class’, and, where 
the child of one deceased son of testa- 
tor predeceased testator, his lapsed 
share did not pass as intestate prop- 
erty but fell to the three remaining 
grandchildren as survivors of the class. 
—Morris v, Lynn, 144 S.W.2d 472. 
NJ. A “gift to a class’ is a gift of 
an aggregate sum to a body of persons, 
uncertain in number at the time of the 
gift, to be ascertained at a future time, 
and who are all to take in equal or 
some other definite proportions; the 
share of each being dependent for its 
amount upon the actual number.—Rip- 
pel v. King, 15 A.2d 758, 128 N.J.Eq. 
ED affirming 8 A.2d 777, 126 N.J.Eq. 


_Wis. As regards whether grand- 
nieces and grandnephews whose moth- 
ers predeceased testatrix were entitled 
to take under will which divided prop- 
erty equally among nieces and nephews, 
the bequest was a “gift to a class.” 
St.1939, § 238.18.—In re Phillips’ Hs- 
tate, 294 N.W. 824, 236 Wis. 268. 

§ 1264 

Kan. Where testator bequeathed re- 
mainder to his nieces and nephews and 
greatnieces and greatnephews, descend- 
ants of certain sisters and certain 
brother, and to certain named individ- 
uals, descendants of any other sisters 
or brothers who might answer the de- 
scription of nieces and nephews or 
greatnieces and nephews of testator 
were excluded._Tomb y. Bardo, 114 
P.2d 320, 153 Kan. 766. 

Mass. A gift by will of fund or resi- 
due of estate, or income from fund or 
residue of estate, to named persons in 
equal shares is a gift to such persons 
as individuals and not as a class, even 
though such persons do in fact con- 
stitute a class and are described as a 
class.—Fitts v. Powell, 30 N.E.2d 397. 
307 Mass. 449. 

N.J.Orph. A testamentary gift to 
named person indicates testatrix’ in- 
tention to give to them as individuals, 
though they form class of testatrix’ 
relatives, but such presumption can be 
overcome by evidence indicating con- 
trary on face of will.—In re Lake’s Hs- 
tate, 16 A.2d 539, 19 N.J.Mise. 52. 

A gift of stated sum by will to trus- 
tee for five named grandchildren of 
testatrix until each attained age of 21 
years, with provisions for payment of 
fifth of principal and accumulated in- 
come to each grandchild attaining such 
age and payment of share of any 
grandchild dying before attaining such 
age to testatrix’ daughter, was gift to 
individuals not to class, so that legacy 
to grandson dying during his minority 
did not pass to surviving grandchil- 
dren.—In re Lake’s Hstate, 16 A.2d 
539, 19 N.J.Mise. 52. 


N.Y.Sur. Under a will devising real- 
ty in trust to executors with provision 
that realty should be sold and that out 
of proceeds of sale testator bequeathed 
$500 to children of testator’s grand- 
niece, share and share alike when chil- 
dren each became 23 years of age, the 
gift to children was a gift to specific 
individuals, where children were in be- 
ing on date when will was_ executed 
and were still living and grandniece had 
died before date of will.—In re O’Han- 
lon’s Will, 27 N.Y.S.2d 889. 

N.C. Under ecodicils, giving testa- 
trix’ residuary estate on her daughter’s 
death to testatrix’ sons then living and 
children of deceased sons “‘per stirpes, 
in equal shares, absolutely”, and direct- 
ing that in default of disposition of 
third of estate by will of each of three 
sons so empowered, “‘the same shall de- 
scend to the children of my said three 
sons per stirpes,” surviving children of 
son dying intestate before daughter’s 
death were not limited to their father’s 
third interest, but took entire estate, ex- 
cept third interest devised to daughter 
by another son’s will, as direction that 
estate should descend to son’s children 
‘ner stirpes’” was gift. to a class.— 
Walsh v. Friedman, 13 S.H.2d 250, 219 
N.C... 151. 


§ 1268 
Wis. If testator is competent to 
make a will. he ig presumed to be able 
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to comprehend not only nature and 
extent of his property but the relation 
to him of those who have claims upon 
his bounty, and if in face of fact of 
death of a person who had_ he lived 
would have been a member of a class, 


testator uses language which is ap- 
plicable at time he uses it only to 
certain persons, testator cannot be 


said to intend to inelude other persons. 
St.1939, § 238.13.—In re Phillips’ Hs- 
tate, 294 N.W. 824, 236 Wis. 268. 
§ 1269 

_.Conn, Where testator devised res- 
idue of estate to his wife for life, and 
will provided that after wife’s death, 
or in case that she was not living 
when will took effect, residue was to 
be divided into four equal parts, one 
of such fourths to be divided equally 
among legatees named in second para- 
graph of will or survivors of them, 
and second paragraph made bequests 
to nine persons, and wife was 72 years 
old when testator died, the words of 
survivorship could not be construed as 
relating to testator’s death on ground 
that thereby partial intestacy might be 
avoided.—Clark y. Hartford-Connecti- 


Sac Trust Co., 14 A.2d 743, 127 Conn. 


Where testator devised residue of 
estate to his wife for life, and will pro- 
vided that after wife’s death, or in 
ease that she was not living when will 
took effect, residue was to be divided 
into four equal parts, one of such 
fourths to be divided equally among 
legatees named in second paragraph of 
will or survivors of them, provision 
that one-fourth of residue should be 
divided equally among legatees or their 
survivors applied as well to a division 
among legatees who might survive life 
use of wife as it would if the provi- 
sion were to be construed to apply to 
those who survived at testator’s death. 
—Clark v. Hartford-Connecticut Trust 
Co., 14 A.2d 743, 127 Conn. 101. 

Conn. Generally, it is presumed 
that words of survivorship used in a 
will refer to period of distribution of 
estate in remainder unless a special in- 
tent to contrary is found in will, and 
“surviving” relates to that time when 
residue is to be ascertained and dis- 
tributed.—Clark vy. Hartford-Connecti- 
cue Trust Co., 14 A.2d 748, 127 Conn. 


Il.App. Where it is apparent that 
testator intended to create a class of 
remaindermen to be determined at a 
date after testator’s death, that inten- 
tion will prevail over that which would 
ordinarily be implied from the use of 
the words “heirs at law’’.—Fountain 
v. Fountain, 31 N.B.2d 428, 308 Ill. 
App. 330, transferred 24 N.B.2d 360, 
372 Ill. 466. 

Ind. Where the meaning of the 
clause in a will that if any of the tes- 
tator’s children should die without is- 
sue, before the death of testator’s wife, 
when considered in the light of other 
provisions in the will, was definite and 
clear, it was not proper to apply the 
rule that words of survivorship will be 
held to relate to the death of the tes- 
tator rather than to the death of the 
first taker, since the rule is merely a 
rule of construction, to be resorted to 
only when the terms of the will re- 
lating to that subject are uncertain 
aod ambiguous.—Weppler v. Hofline, 30 
N.H.2d 549, denying rehearing 29 N.H. 
2d 204. 

Ind.App. Where will directed trustee 
to divide trust property equally among 
named brothers and sisters of testatrix 
“and in the event any of such persons 
has died, his or her share shall go to 
his or her heirs’, words of survivor- 
ship related to date of death of testa- 
trix and persons referred to were defi- 
nitely ascertainable at such time.—Sipe 
vy. Merchants Trust Co., 34 N.H.2d 968. 

Mass. The “issue” of an ancestor, 
in absence of clear indication to the 
contrary, are not to be ascertained 
until death of such ancestor.—Boston 
Safe Deposit & Trust Co. v. Park, 29 
N.E.2d 977. 

Mo. Under will devising an estate 
to testator’s wife for life or during 
widowhood with remainder to his heirs, 
word “heirs” referred to heirs of the 
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testator at the time of his death, and 
did not create a contingent remainder. 
—Harwell v. Magill, 153 S.W.2d 362, 
transferred 147 S.W.2d 684, 

N.J. Where there is a gift to @ 
“class,” the members of the class are 
determined at the time of the testator’s 
death, or whenever the gift vests, and, 
if one of them dies before that time, 
no lapse or intestacy occurs, since the 
members of the class are not deter- 
mined until that time.—Rippel v. King, 
15 A.2d 758, 128 N.J.Eq. 179, affirming 
8 A.2d 777, 126 N.J.Eq. 297. 

N.Y¥.Sur. A bequest of the remainder 
of testator’s property “to my sisters 
and brothers each to take an equal 
share” if it was a “class gift” included 
as participants only those individuals 
answering to the class description who 
were in being when the gift became ef- 
fective at the time of testator’s death, 
and hence neither a brother, who was. 
living at time of execution of will but 
predeceased testator, nor his descend- 
ants were entitled to participate. 
Decedent Estate Law, § 29.—In re Ag- 
ee Will, 23 N.Y.S.2d 951, 175 Mise. 

Pa.Orph. Where a donor of a re- 
vocable trust fund provided for the 
payment of the income to himself dur- 
ing his lifetime, and upon his decease 
to his wife, and upon the decease of 
his wife, for the payment of the prin-_ 
cipal to his “estate” ; it was held that 
the fund, after the decease of the donor 
and his wife, must be distributed under 
the intestate laws to those who would 
have taken his estate at the time of his 
decease; and the fund was awarded 
to the personal representatives of his 
wife, who survived the donor, and to 
his grandson.—In re Lehman’s UHstate,. 
54 York 124. 
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Del.Ch, Generally, where an other- 
wise effective conveyance contains the 
limitation of a postponed gift in favor 
of a class described as ‘‘children,” etc.,. 
unless a contrary intent is found from 
additional language or circumstances, 
the conveyance designates as distribu- 
tees thereunder all who are possible 
takers within the group description 
found in such limitation and who are 
conceived prior to the termination of 
the postponement caused by the limita- 
tion.—_ Equitable Trust Co. v. Equitable 
Trust Co., 19 A.2d 244, 

N.Y.Sur. Under provisions of wilt 
bequeathing residue of testator’s es- 
tate to executors in trust to collect 
rents and income and apply them to 
use of testator’s children during their 
natural lives, and after their decease 
to their children, the part the deceased 

arent would be entitled to under New 

ork law, the remainder gift was to 
“children” of equitable life tenant, 
which effected a gift to a class enti- 
tling only those to participate who 
were living when time for beneficial en- 
joyment arrived.—In re Van Nostrand’s 
Will, 29 N.Y.S.2d 857, 177 Mise. 1. 

Pa.Orph. Prior to the Act of June 
29th, 1923, P.L. 914; 24° PRiSh $$ipenzs 
when any will or other instrument of 
writing provided that in a certain 
event after the expiration of a particu- 
lar interest the estate shall go to tes- 
tator’s or donor’s heirs or next of kin 
or to the persons who would take under 
the intestate laws, this was construed 
to mean to the persons who would 
have so taken at the time of the testa- 
tor’s or donor’s death; but under the 
act of 1923, this must now be construed 
as meaning the person or persons there- 
to entitled at the time of the termina- 
tion of the particular interest or estate, 
unless it be otherwise directed.—In re 
Lehman’s Hstate, 54 York 124. 

The Act of 1923, 21 P.S. §§ 11, 12; 
does not apply to distribution of a re- 
versionary estate after the termination 
of a particular interest or estate.—In 
re Lehman’s Hstate, 54 York 124. 

The Act of 1923, 21) PiSi’§Sideeaze 
does not apply to a trust fund which 
the donor, after the termination of two 
successive life estates, directed to be 
paid to his “estate,” and the rule of 
construction established by the decision 
of the courts must be followed.—In re 
Lehman’s Wstate, 54 York 124, 
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§ 1273 


lll. App. Where testator provided for 
ereation of trust which was to termi- 
nate on death of last survivor of six 
named persons and widow of one of 
the six and gave testator’s widow a 
testamentary power to appoint persons 
to receive property in trustee’s posses- 
Sion at termination of trust and 
widow’s will provided that one third 
of such property should go to heirs of 
testator’s sister, whose daughter was 
one of the six named by testator, pro- 
vision of testator’s will prohibiting 
beneficiary’s assignment of property or 
income thereof precluded adoption of 
theory that heirs of testator’s sister 
should be determined as of date of 
death of testator’s widow and that the 
daughter acquired a vyested interest 
whieh on her death passed to her legal 
representative.—Irirst Nat. Bank of 
Chicago v. Cleveland. Trust Co., 32 N. 
H.2d 964, 308 Ill.Anp. 639. 

§ 1275 

W.Va. The formation of a class of 
devisees designated as ‘‘children of my 
daughter’, the daughter being alive, 
with children, when testator died, was 
not delayed so as to include a child 
born to daughter after testator’s death 
by fact that land devised was subject 
to dower of testator’s widow, but 
formation of class of devisees was ef- 
fected at time of testator’s death.— 
Dawson v. Christopher, 11 S.H.2d 175. 

8 1301 hae 

Cal.App. In construing a will divid- 
ing property equally ‘between’ testa- 
tor’s wife and seven named heirs, the 


court is required by statute to deter- 
mine the testator’s real intention. 
Probate Code, § 101.—In re Burnett’s 
Hstate, 109 P.2d 26. 


In interpreting wills and determin- 
ing whether the beneficiaries receive 
their share individually or as a class, 
great stress is laid on the question 
whether the beneficiaries are named 
both as a class and as individuals, and 
if they are named individually, then 
they share equally.—In re Burnett’s 
BDstate, 109 P.2d 26. : 

Fla, Where an item of will provid- 
ed that each of the five sons of a 
certain nephew should receive share 
and share alike all income from spe- 
cifically described bonds of the, par 
value of $50,000, the beneficiaries were 
entitled to share equally in the income 
from bonds of the par value of $50,000, 
as against contention that each bene- 
ficiary was entitled to income from 


such amount.—Luxmoore vy. Wallace, 
199 So. 492. 

Ky. Under will providing that tes- 
tator’s widow should take ‘‘what the 


Statutes of Kentucky give to her and 
no more’, widow’s share of testator’s 
estate would be determined by the laws 
of descent and distribution of the com- 
monwealth in the same manner as if 
testator had died intestate.—Talbott’s 
Exr v. Goetz, 151 S.W.2d 369, 286 
Ky. 504. Med 

A testamentary gift to a surviving 
spouse of his “lawful portion”, or of 
“whatever the law allows him,” or any 
similar form of gift, passes such inter- 
est as the surviving spouse would have 
taken if there had been no will.—Tal- 
bott’s Ex’r v. Goetz, 151 S.W.2d 369, 
286 Ky. 504. 


Ky. Where testator, believing that 
net estate would approximate $17,000, 
directed in will that no money in addi- 
tion to specified amount of $500 be 
given to his sister, but subsequent 
clause provided for pro rata increase of 
all specific bequests except those to 
specified third persons, if balance re- 
mained after satisfaction of specific be- 
quests, and estate approximated $34,- 
000, sister was entitled to pro rata in- 
erease of bequest.—White v. Chrisman’s 
Hix’rs, 151 S.W.2d 754, 286 Ky. 640. 

Mo. A clause of will, giving residue 
of testator’s estate to his wife for life 
and directing that remainder at her 
death “be divided equally between the 
then living brothers, sisters, nieces 
and nephews of myself and wife,” held 
not intended to give half of testator’s 
roperty to wife’s sister and her fami- 
y and other half to testator’s relatives 
@n wife’s death, though word ‘“be- 
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tween” rather than “among’’ was em- 
ployed therein, in view of following 
clause directing distribution of bank 
stock, bequeathed to testator’s nephew, 
“among” persons represented in residu- 
ary clause on such nephew’s death 
without surviving children, thus indi- 
cating that such words were used in- 
terchangeably.—Burnett v. McHaney, 
148 S.W.2d 495. 

N.J. Where testatrix bequeathed to 
named individual ‘my gold watch’’, to 
others ‘the portrait of my late husband 
and myself, also five mahogany chairs, 
also the sum of Thirty-five hundred 
Dollars each,’ the named individual got 
only the watch and was not entitled to 
$3,500.—Rippel v. King, 15 A.2d 758, 
128 N.J.Eq. 179, affirming 8 A.2d 777, 
126 N.J.Eq. 297. 

N.J.Ch. Where will provided that 
on death of testator’s wife securities 
of the value of $50,000 should be set 
apart and the income therefrom should 
be paid’ to testator’s stepson, and co- 
dicil referred to such provision of the 
will and provided that, in event the net 
amount of testator’s estate should ex- 
ceed $1,000,000, the amount to be set 
aside for the benefit of testator’s step- 
son should be $100,000 instead of $50,- 
000, the codicil would be deemed to 
refer to the net amount of testator’s es- 
tate at the death of the testator’s wife. 
—City Bank Farmers Trust Co. v. 
riety Mare PS AL2d (388405125. IN. IeHa. 


Pa.Orph. Restrictions on _ original 
shares do not apply to what may 
thereafter accrue unless the intent that 
they shall do so is clearly expressed.— 
In re Cookes’ meee 55) York 22. 

130: 


CalL.App. In construing a will divid- 
ing property equally ‘‘between’’ testa- 
tor’s wife and seven heirs previously 
named in the will, the trial court cor- 
rectly concluded that each beneficiary 
took a one-eighth share, especially in 
view of evidence that the testator was 
83 years old when he made the will, 
that all his children were by a prior 
marriage, that for some time he had re- 
ceived financial aid from them, and 
that property which he deeded in part 
to his wife, as stated in the will, was 
acquired after their marriage. Probate 
Code, §§ 101, 105.—In re Burnett’s Es- 
tate, 109 P.2d 26. 

N.Y.Sur. In the construction of an 
ambiguous will, the law prefers equal- 
ity of distribution between family 
groups.—In re Van Nostrand’s Will, 23 
N.Y.S.2d 861, 175 Mise. 385. 

N.Y.Sur. Where will directed that 
residuary estate be divided into five 
equal shares, that income from four 
shares be given to a nephew and each 
of three nieces, and that income from 
fifth share be given to issue of de- 
ceased niece, but did not dispose of 
principal of the fifth share, a con- 
struction of the will in matter of dis- 
position of such principal, preserving 
equality among the nephews and nieces 
and their issue wag favored.—In re 
Weinstein’s Estate, 23 N.Y.S.2d 868, 
175: Mise. 437. 

N.Y.Sur., Under a will devising realty 
in trust to executors with provision 
that realty should be sold and that out 
of proceeds of sale testator bequeathed 
$500 to children of testator’s grand- 
niece, share and share alike when chil- 
dren each became 23 years of age, the 
$500 was bequeathed to the children in 
the aggregate, and as each child, there 
being two children, reached age of 23 
years, such child was entitled to receive 
$250.—In re O’Hanlon’s Will, 27 N.Y. 
8.2d 889. 

Under a will devising realty in trust 
to executors with provision that real- 
ty should be sold and that out of 
proceeds of sale testator bequeathed to 
the four children of testator’s grand- 
niece the sum of $1,000 to be shared 
equally by such children. when they 
each became 25 years of age, testator 
intended to make a gift of only $1,000 
and as each child reached age of 25 
years he was entitled to receive $250. 
cane re O’Hanlon’s Will, 27 N.Y.S8.2d 


W.Va. Where beneficiaries are of 
varying degrees of relationship, a be- 
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quest to them, at large, should not be 
interpreted to mean that each shall 
share equally with every other one, 
unless the wording of the will clearly 
indicates such intention on the part of 
the maker of the instrument.—Jones v. 
Hudson, 12 8.6.2d 533. 

Where testatrix, after making certain 
specific ‘bequests, provided ‘“‘sell and di- 
vide equally all my stock, real estate, 
etc.” except my nephew give him fifty 
dollars, the requirement to ‘sell and 
divide equally all my stock, real estate, 
etc.”” meant to sell all stock, real es- 
tate, etc., and divide proceeds equally 
among testatrix’ distributees and the 
direction for equal division was re- 
quired by circumstances to be con- 
strued to require a distribution in con- 
formity with the law of intestacy, that 
is, equally in accordance to stock and 
not unnatural distribution by the head. 
—Jones v. Hudson, 12 S.H2d 533. 

Where testatrix, after making certain 
bequests, directed “sell and _ divide 
equally all my stock, real estate, etc.” 
except my nephew, give him fifty dol- 
lars, the language ‘divide equaily”’ 
could not be taken to mean that grand- 
nieces should share equally with a 


sister.—_Jones v. Hudson, 12 S8.H.2d 
533. 
Wis. Where there is a testamentary 


gift to a class, members of the class 
take equally. S$t.1939, § 238.13—In re 
Phillips’ Estate, 294 N.W. 824, 236 
Wis. 268. 


§ 1309 
N.J. A testator’s residuary legatees 
were entitled to share equally in what- 
ever interest testator had in company 
of which he was president.—Taylor v. 
Phox Bus Co., 20 A.2d 343, 129 NJ. 


Where will left specific 
gifts in remainder to three named mis- 
sionary institutions and residue of es- 
tate to named missions, and codicil 
created a new life interest with re- 
mainder to the missions as directed in 
the will, remainder was intended to 
go to the missions receiving the resi- 
due and was not intended to be shared 
with the missions receivin specific 
gifts—Fidelity Union Trust Co. v. Job 
Haines Home for Aged People, 14 A. 
2d 490, 127 N.J.Eq. 518. 

N.Y.Sur. A gift of residue to “my 
estate’ might ordinarily be interpreted 
as a gift to those persons who would 
be entitled to the estate if the testa- 
tor had died intestate.—In re Billman’s 
Hstate, 24 N.Y.S.2d 43, 175 Misc. 334. 

§ 1310 

N.Y.Sur. Residuary clause, . provid- 
ing “all the residue and remainder of 
my estate of whatsoever kind, nature 
and description and wheresoever situ- 
ated, I. give, devise and bequeath” to 
“my estate’, did not entitle the lega- 
tees theretofore mentioned in the will 
to the residuary estate in proportion 
that each legacy bore to the aggregate 
amount of all the legacies, but the re- 
siduary estate passed to the distribu- 
tees, who would take, in case of intesta- 
cy, either by virtue of direct gift un- 
der the testamentary provision or as in- 
testate property.—In re Billman’s Ws- 
tate, 24 N.Y.S.2d 43, 175 Mise. 334, 

Pa.Super. By residuary clause in 
will, directing executors to sell all 
reinaining part of testator’s estate and 
providing that proceeds should go 
towards payment of bequests and debts 
and that residue should be held in 
trust for all his nephews and _ nieces, 
“excepting those as aforesaid”, testator 
intended to include as residuary lega- 
tees all of his nephews and _ nieces, 
except those specifically excluded in 
previous paragraph of will, not merely 
one nephew and five nieces not other- 
wise referred to in will.—In re Lough- 


ran’s Hstate, 18-A.2d 676, 144 Pa. 
Super. 88, 
§ 1312 
il.App. The courts will give effect 


to the intention of the testator not- 
withstanding rules of construction on 
question of per capita or per stirpes 
distribution.—First Nat. Bank of Chi- 
cago v. Cherrier, 35 N.W.2d 710, 311 
Il.App, 214. 

Mass. The words “equally divided” 
“share and share alike’ in will 
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may be compatible with per stirpes 
distribution otherwise clearly indicated, 
but import per capita distribution, in 
absence of testamentary language tend- 
ing to show different intent, as words 
“share and share alike’ indicate sev- 
erance of interests and, like words 
“equally,” “equally to be divided be- 
tween them” and “equally among 
them”, create tenancies in common. 
Boston Safe Deposit & Trust Co. v. 
Doolan, 29 N.H.2d 844. 

Mo. A clause of will, giving residue 
of testator’s estate to his wife for life 
and directing division of remainder at 
her death equally between their sur- 
viving brothers, sisters, nieces and 
nephews, did not limit distribution 
under per capita rule on_ testator’s 
death after that of wife to testator’s 
surviving brother and sisters, wife’s 
sister, and testator’s deceased brother’s 
children.—Burnett vy. McHaney, 148 
W.2d 495. 

Pa. The use of the preposition “‘be- 
tween” in a will does not inflexibly 
apply to two classes of recipients and 
thus require distribution per stirpes. 
—In re Bayard’s Hstate, 17 A.2d 361, 
340 Pa. 488. 

Pa.Orph. Where a testator at the be- 
ginning of a bequest “‘shall be equally 
divided among” and at the end of the 
bequest she employs the phrase “share 
and share alike’, the bequest will be 
distributed per capita and not per 
stirpes, whether the devisees be chil- 
dren or grandchildren, brothers or sis- 
ters and nephews and nieces or stran- 
gers of the blood to the testator.—In 
re McLaugbhlin’s Estate, 22 Hrie 137. 

Pa.Orph. By his will, the decedent 
provided that his daughters were to 
receive the estate’s income in equal 
shares as long as both lived. The 
further provisions as to the income 
going to their children were so obscure 
that it became necessary to resort to 
construction. One of the two daugh- 
ters had died leaving children and the 
question arose as to whether the sur- 
viving daughter took the entire income 
during her lifetime or the one-half 
share went to the children of the de- 
ceased daughter or to all the grand- 
children of the testator per capita. 
Since a codicil to the will disclosed an 
intention of a division of the estate be- 
tween the two daughters in severalty, 
jit was held that the children of the 
deceased daughter should receive their 
mother’s interest.—In re Jeffries’ Es- 
tate, 21 Wash. 74. i 

Wis. The actual intent of testatrix 
with reference to per capita or per 
stirpes distribution must govern if in- 
tent is discoverable from terms of will 
and circumstances bearing upon that 
intent.—In re Porter’s Estate, 298 N. 
W. 624, 238 Wis. 181. 

§ 1313 : 

Ili.App. Where language indicates a 
per capita distribution contrary to 
provisions of laws of descent, such in- 
tention must clearly appear, and that 
presumption yields readily in fayor of 
an indication that distribution per 
stirpes was intended, since the law fa- 
vors a per stirpes distribution under 
the laws of descent to a per capita 
distribution unless the latter intention 
clearly appears. Smith-Hurd Stats. c. 
39, § 1 et seq.—Porterfield v. Lenover, 
33) N.E.2d 718, 310 IllApp. 37. 

Kan. Where testator bequeathed re- 
mainder to his nieces and nephews and 
greatnieces and greatnephews, descend- 
ants of certain named sisters and cer- 
tain named brother, and also to cer- 
tain named individuals, share and share 
alike, and 42 persons answered such 
description, a per capita distribution 
should be made to those 42 _benefi- 
ciaries.—Tomb v. Bardo, 114 P.2d 320, 
153 Kan. 766. 


§ 1316 

W.App. Under residuary clause pro- 
viding that balance remaining after 
payment of specific legacies, devises 
and bequests should be distributed 
share and share alike to all of testa- 
tor’s living “heirs”, testator intended 
that residuary estate should be dis- 
tributed per stirpes among his living 
children and grandchildren whose par- 
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ents had predeceased testator, rather 
than per capita among all surviving 
children and grandchildren, Smith- 
Hurd Stats. ¢. 39, § 1 et seq.—Porter- 
field v. Lenover, 33 N.H.2d 718, 310 Ill. 
App. 87. 

Mass. Where bequests are made to 
one or more named persons and to 
children of another or others, persons 
entitled generally take per capita, in 
absence of anything to show contrary 
intent—Boston Safe Deposit & Trust 
Co. v. Doolan, 29 N.E.2d 844. 

Under will devising property re- 
maining in testamentary  trustee’s 
hands after deaths of all life benefi- 
ciaries, including nephew and four 
nieces of testatrix, to two named so- 
cieties and surviving children of such 
nephew and nieces in equal shares, in- 
terests of two deceased nieces’ surviv- 
ing daughters in being at time of tes- 
tatrix’ death vested as to right of pos- 
session at same time as those of such 
societies, so that general rule that per- 
sons entitled to property bequeathed 
to one or more named persons and 
children of others take per capita was 
not inapplicable on ground of different 
times of vesting of gifts to societies 
and deceased life beneficiaries’ surviv- 
ing children.—Boston Safe Deposit & 
Trust Co. v. Doolan, 29 N.H.2d 844. — 

The general rule that persons enti- 
tled to property, bequeathed to one 
or more named persons and children 
of others, take per capita, applies to 
will devising property remaining in 
testamentary trustee’s hands after 
deaths of all life beneficiaries, includ- 
ing testatrix’ nephew and four nieces, 
to two named societies and surviving 
children of such nephew and _ nieces 
in equal shares, though such societies 
can claim no kinship to testatrix, so 
that there is difference in relationship 
of various remaindermen to testatrix. 
—Boston Safe Deposit & Trust Co. v. 
Doolan, 29 N.H.2d 844. 

The use of word “between”, instead 
of “among”, in provision of will, de- 
vising property remaining in testa- 
mentary trustee’s hands after deaths 
of all of life beneficiaries including 
testatrix’ nephew and four nieces, to 
two named societies and such nephew’s 
and nieces’ surviving children in equal 
shares, is not conclusive of inapplica- 
bility of general rule that persons en- 
titled to property under will making 
bequests to named persons and chil- 
dren of others take per capita, as 
word ‘‘between” has sometimes been 
held to mean same as “among” when 
general intention appears to require 
it.— Boston Safe Deposit & Trust Co. 
v. Doolan, 29 N.W.2d 844, 

A provision of will, devising residue 
of testatrix’ estate to her nephew in 
trust to pay net income to her sister, 
nieces and such nephew in indicated 
proportions and deceased beneficiaries’ 
parts thereof to surviving beneficiaries 
or decedents’ surviving children, did 
not indicate testatrix’ intent that such 
children should take as class rather 
than per capita, in view of subsequent 
provisions, one of which devised prop- 
erty remaining in trustee’s hands after 
deaths of all life beneficiaries to two 
named societies and surviving children 
of such nephew and_nieces in equal 
shares.—Boston Safe Deposit & Trust 
Co. v. Doolan, 29 N.H.2d 844. 

Under will devising property remain- 
ing in testamentary trustee’s hands aft- 
er deaths of all life beneficiaries, in- 
cluding testatrix’ nephew and four 
nieces, ‘‘to be equally divided between” 
two named societies “and any child 
or children of my said nephews or 
nieces then living, share and share 
alike’, surviving daughters of two of 
such nieces did not take as class, but 
took per capita with such societies, on 
termination of trust.—Boston Safe De- 
posit & Trust Co. v. Doolan, 29 N.H.2d 
844, 

N.J. Ordinarily, the words ‘‘per 
stirpes” are used to denote substitution 
in case of the death of the primary leg- 
atee.—Fidelity Union Trust Co. Vv. 
Stridsberg, 19 A.2d 460, 129 N.J.Hq. 
386, affirming, Fidelity Union Trust Co. 
v. Farley, 13 A/2d 313, 127 N.J.Hq. 346, 
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A gift of remainder to named per- 
sons, “their heirs and assigns, share 
and share alike, per stirpes and not 
per capita” was an absolute gift to the 
named persons in absence of intention 
on part of testator to substitute the 
heirs in case of the death of the pri- 
mary legatees, and the phrase “per 
stirpes and not per capita’? was re- 
quired to be disregarded as surplusage. 
—Fidelity Union Trust Co. y. Strids- 
berg, 19 A.2d 460, 129 N.J.Hq. 386, af- 
firming Videlity Union Trust Co. v. 
Farley, 13 A.2d 313, 127 N.J.Eq. 346. 

N.Y.App.Div. The word “issue’ as 
used in will would be construed to 
mean “children’’, so as to require dis- 
tribution “per stirpes’” and not “per 
capita”, where the words issue and 
children were used interchangeably and 
there were several dispositions in will 
which exceeded a ‘“‘very faint glimpse” 
of intention not to make a per capita 
distribution._In re Maxwell’s Will, 27 
N.Y.8.2d 162, 261: App.Div. 1104, af- 
Sty In re Maxwell’s HWstate, 35 N.EH. 


N.Y.Sur. Generally, the expression 
“share and share alike’ in a will indi- 
eates a per capita distribution and is 
expressive of an intention upon part 
of testator that devisees shall take equal 
shares regardless of consanguinity.—In 
re O’Hanlon’s Will, 27 N.Y.8.2d 889. 

Under a will devising realty for life 
with remainder to certain persons, share 
and share alike, and bequeathing per- 
sonalty to designated persons, share 
and share alike, remainders and be- 
quests were devised and bequeathed 
“per capita” and not ‘per stirpes”.—In 
re O’Hanlon’s Will, 27 N.Y.S.2d 889. — 

N.Y.Sur. Where testator, leaving 
surviving five grandchildren and one 


greatgrandchild descended from four’ 


children, used words “The said shares 
to be divided among them per stirpes 
and not per capita,’ he obviously in- 
tended to divide his residuary estate 
into four rather than six equal shares, 
and grandchildren and greatgrandchild 
took “‘per stirpes’ and not “per capi- 
cate re Claussen’s Will, 29 N.Y.S.2d 

Wis. The use of the word “children” 
in a bequest to children of a named 
person generally implies a “per stirpes”’ 
distribution—In re Porter’s Estate, 
298 N.W. 624, 238 Wis. 181. 

See Hssory v. Wheatley [1941] 2 
Dom.L.R. 69. 
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Il.App. Where devisees or legatees 
named as a class stand in different de- 
grees of relationship, the law favors a 
distribution per stirpes.—Porterfield y. 
Ln Oners 33 N.E.2d 718, 310 IllLApp, 
it. 
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D.C.D.C. Under will bequeathing 
fractional portions of residue of estate 
to the ‘issue’ of four named cousins 
of testator, the living children of cou- 
sins named were entitled to take, share 
and share alike, their part of frac- 
tional residue left to issue of their 
mother, and children of any deceased 
chiid would have been entitled to take 
per stirpes the share which their par- 
ent would have taken. D.C.Code 1929, 
TT, 29, § 30.—In re Robins’ Estate, 38 F. 
Supp. 468. 


Ill. App. Rule that when a legacy is 
to the children of several persons, or 
to a person standing in a certain re- 
lation to the testator and the chil- 
dren of another person, standing in the 
same relation, the parties take “per 
capita’ and not “per stirpes” will pre- 
vail unless there is at least a faint 
glimpse of a different intention in the 
context of the will.—First Nat. Bank 
of Chicago v. Cherrier, 35 N.EH.2d 710, 
311 IllApp. 214. 

Clause of will providing for dispo- 
sition of trust income to testatrix’ 
brother and sister, and upon their 
death to testatrix’ nephews and nieces 
living at the respective dates provid- 
ed for distribution of income, was con- 
struable as requiring distribution to 
nieces and nephews “per capita’ and 
not “per stirpes’, notwithstanding that 
the will provided for stirpital distri- 
bution of the principal—First Nat 
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Bank of Chicago yv. Cherrier, 85 N.E. 
2d 710, 311 Il.App. 214. 

Pa. Will which provided for an an- 
nuity to be divided “between” a 
daughter of testatrix’ sister, and four 
daughters of testatrix’ brother, was 
construable as requiring distribution 
per capita so that each daughter would 
share equally in the annuity notwith- 
standing use of the quoted word, in 
absence of proof that testatrix did not 
wish the nieces to share equally.— 
In re Bayard’s Estate, 17 A.2d 361, 
340 Pa. 488. : 

Wis. Where testatrix directed that 
residue of her estate should be divided 
“in equal shares among my cousins, 
hereinafter named”, and two of testa- 
trix’ first cousins died prior to ex- 
ecution of will and nine first cousins 
were living when will was executed 
and testatrix specifically named in res- 
iduary clause the cousins living when 
will was executed and the two first 
cousins who predeceased her, but did 
not name in bequest the children of 
deceased cousins, such children took 
“ner stirpes” the share that their par- 
ents would have taken had they sur- 
vived testatrix. St.1939, § 238.13.—In 
re Porter’s Estate, 298 N.W. 624, 238 
Wis. 181. ; 

Where will directed residue of estate 
to be divided “in equal shares among 
my cousins, * * * who survive me”, 
and testatrix named her cousins in- 
cluding two who were dead at time of 
execution of will, the phrase “who sur- 
vive me” related to children of de- 
ceased cousins as the nearest antece- 
dent of the clause and not to the 
named living cousins, and hence chil- 
dren of deceased cousin did not take 
“per capita” on theory that will cre- 
ated a class of beneficiaries of residue 
and that share of members of class 
who predeceased testatrix lapsed and 
members of class who survived took 
all. St.1939, § 288.13—In re Porter’s 
Estate, 298 N.W. ae 238 Wis. 181. 


Mo, Where testator bequeathed 
“home place’ to wife for life and in 
event that she should marry property 
was to revert to heirs, testator devised 
an estate to his wife for life or dur- 
ing widowhood with remainder to his 
heirs, and heirs could not claim under 
the residuary clause of the will.—Har- 
well v. Magill, 153 S.W.2d 362, trans- 
ferred 147 S.W.2d 684. 
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Ill.App. The heirs of a testator can- 
not be disinherited upon mere conjec- 
ture, and when testator intends to dis- 
inherit them he must indicate that in- 
tention clearly, either by express words 
or by necessary implication.—Porter- 
field v. Lenover, 33 N.H.2d 718, 310 Ill. 
App. 37. ‘ ; . 

La. Where the injury which gives 
rise to disinherison is forgiven by the 
injured person, the cause for the disin- 
herison is defeated or stricken down, 
and such forgiveness may be_ estab- 
lished by parol testimony. Rev.Civ. 
Code, arts. 21, 975, 1624.—Successions 
of Lissa, 3 So.2d 534, 198 La. 129. 

Where defendant was disinherited 
under the terms of the last wills of 
her parents because defendant married 
during her minority without consent 
of her parents, in suit by defendant’s 
sister and brothers for purpose of prov- 
ing the facts on which defendant’s dis- 
inherison was based, evidence sustained 
trial judge’s finding that the parents 
had forgiven the defendant. Rev.Civ. 
Code, art. 1624.—Successions of Lissa, 
8 So.2d 534, 198 La. 129. 

“Disinherison” is a _ testamentary 
disposition and not a mere penalty for 
lack of filial respect, but such a testa- 
mentary disposition is not self-opera- 
tive and something more than its mere 
appearance in a will is required to give 
it effect. Rev.Civ.Code, art. 1624.—Suc- 
cessions of Lissa, 3 So.2d 534, 198 La. 
129. 

To give effect to disinherison, the 
testator must not only disinherit the 


heir, but he must mention the cause 
for the disinherison, and the other 
neirs, under penalty of nullity, must 


prove the facts on which the disinheri- 
son is founded, Rey.Civ.Code, art. 
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1624.—Suceessions of Lissa, 3 So.2d 
534, 198 La. 129. fpr 

If the proof of the cause for disin- 
herison is not sufficient, or if the cause 
has ceased to exist at time will was 
made, the attempted disinherison is 
null, Rey.Civ.Code, art. 1624.—Succes- 
Bons of Lissa, 3 So.2d 534, 198 La. 

Where wills of parents disinherited 
daughter because she had married dur- 
ing her minority without consent of 
the parents, but where the parents had 
forgiven the daughter before the par- 
ents executed their wills, at the time 
the wills were made the cause for dis- 
inheriting the daughter had ceased to 
exist and therefore the attempted disin- 
herison was without effect. Rev.Civ. 
Code, art. 1624.—Successions of Lissa, 
3 So.2d 534, 198 La. 129. 
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Iowa. A will devising land to testa- 
tor’s sister and nephew, \each to share 
alike in the land, “and in case of 
her death’ the part of land to be giv- 
en to the nephew, devised a fee to an 
undivided one-half interest in the land 
to the sister if she survived the tes- 
tator, the quoted words referring to 
the sister’s death during the lifetime 
of the testator.—Shoberg v. Rock, 298 
N.W. 838, 230 Iowa 807. 

A devise over on the contingency of 
first taker’s death refers to death in 
the testator’s lifetime unless a contrary 
intention is found in other provisions 
of the will or circumstances surround- 
ing its execution.—Shoberg vy. Rock, 
298 N.W. 838, 230 Iowa 807. 

Kan. Where bequest of life estate 
in personalty to testatrix’ husband, 
who was her sole heir at law when tes- 
tatrix died, was followed by provision 
that, “in case my husband should die 
and our unborn child should die also”, 
the property should go to _ testatrix’ 
mother, or brother, and sister of tes- 
tatrix in event mother predeceased tes- 
tatrix, the gift to mother or brother 
and sister was intended to take effect 
only in the event testatrix’ husband 
and unborn child should predecease 
testatrix.—Whitsitt v. Mulkey, 114 P. 
2d 836, 154 Kan. 138. 

N.Y.Sur. Where gift of property is 
made to take effect in future on termi- 


nation of intervening life estates, with . 


substituted gift to others in case of 
death, the ‘‘death’” referred to will be 
held to be death at any time prior to 
termination of life estate—In re Jack- 
son’s Hstate, 25 N.Y.S.2d 189. 


Ohio App. Where will, granting tes- 
tator’s widow a life estate and provid- 
ing that upon her death administrator 
with will annexed should convert re- 
maining property into money and di- 
vide among named beneficiaries, specifi- 
cally provided that, should any of 
beneficiaries die prior to distribution 
as so provided, share of such one or 
more so dying should become a part 
of principal for division, and princi- 
pal should be equally paid and dis- 
tributed among survivor of those 
named, widow of one of named bene- 
ficiaries, who survived testator, but 
who died prior to time of distribu- 
tion, had no interest in the estate — 
Junk v. Logan, 35 N.B.2d 774. 


Pa.Orph. Where a testator erects a 
trust of hig residuary estate for his 
widow for life, and directs that upon 
her death the principal is to be di- 
vided into as many parts ag there are 
then surviving children and _ grand- 
children, children of deceased children, 
to be paid over absolutely to males and 
to be held in trust for females for life 
with remainder to their children, or, 


in default thereof, to be distributed 
among testator’s “surviving children 
or grandchildren as though it had 


formed part of the original estate ap- 
portioned among such survivors’, sur- 
vivorship, for the purpose of distribu- 
tion of the remainder of her share, 
upon the death without issue of a 
daughter who survived the widow, is 
to be determined as of the date of the 
death of the widow rather than as of 
the date of the death of the daughter. 


Pi re Bilyeu’s Wstate, 40 D. & C. 
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§ 1329 : 
‘Cal.App. Under will providing for 
trust with income payable to testator’s 
son for life, and with one-fourth of 
corpus payable, on son’s death, to liv- 
ing sons and daughters of testator’s 
deceased sister and son of deceased son 
of testator’s sister, ‘‘but in the event 
of the death of any of my said nephews 
or My grand-nephew, without issue, 
then his or their share shall go equal- 
ly to the survivors’, where niece died 
without issue before testator there was 
an intestacy as to her remainder inter- 
eon ee re Hsterday’s Estate, 114 P.2d 
Cal.App. Under will providing for 
trust with income payable to testator’s 
son for life and with one-fourth in- 
terest in remainder payable to chil- 
dren of testator’s sister, but in the 
event of death of any of them with- 
out issue, deceased child’s share to go 
to survivors, ‘‘death without issue” re- 
ferred to death before termination of 
trust, rather than death before testa- 
tor’s death, and share of any child 
who died without issue before death 
of life beneficiary would go to sur- 
viving children, or if child died leay- 
ing issue, such issue would. take in 
place of child, or if all children and 
their issue predeceased life beneficiary, 
there would be a lapsed gift to which 
life beneficiary, who was testator’s sole 
heir, would succeed.—In re Hsterday’s 
Estate, 114 P.2d 669. i 

Ky. Under will providing that if 
testator’s daughter should die without 
children or descendants, ther the es- 
tate devised for her use should go to 
testator’s heirs at law, “as the same 
would descend from me,” testator in- 
tended by the use of the quoted words 
that the testator’s heirs at law who 
take by purchase under the will were 
to be determined as of the date of the 
daughter’s death. Ky.St. § 2344.— 
Mitchell v. Dauphin Deposit Trust Co., 
142 S.W.2d 181, 288 Ky. 532. 

Ky. Under statute providing that 
unless a different purpose is expressed, 
limitation in a will contingent upon a 
person ‘‘dying without issue” shall be 
construed a limitation to take effect 
when such’ person shall die, unless the 
object on which the contingency is 
made to depend is then living or if a 
child of his body, such child should 
be born within 10 months next there- 
after, where there is no intervening es- 
tate and no other period to which the 
words “dying without issue’? can be 
reasonably said to have reference, 
words create a defeasible fee which may 
be defeated by the death of the devisee 
at any time without issue surviving 
him in the absence of something in 
the will showing a contrary purpose. 
Ky.St. § 2344.—Mitchell v. Dauphin 
Deposit Trust Co., 142 S.W.2d 181, 283 
Ky. 532. 

Under will providing that if testa- 
tor’s daughter should die without chil- 
dren or descendants then the estate 
devised for her use should go to tes- 
tator’s heirs at law as “the same would 
descend from me’, testator’s reference 
to daughter’s death without issue did 
not mean daughter’s death during his 
lifetime but had reference to her death 
at any time and provision would be 
construed under statute, as a limita- 
tion to take effect when the daughter 
should die. Ky.St. § 2344.—Mitchell v. 
Dauphin Deposit Trust Co., 142 S.W. 
2d 181, 283 Ky. 532. 

Under will providing that if testa- 
tor’s daughter should die without chil- 
dren, then estate devised for her use 
should go to testator’s heirs at law 
as the same would descend from tes- 
tator, where only one-half of testator’s 
estate was to be used for the benefit 
of the daughter and as to such half 
there was to be no division, and the 
only division mentioned in the will was 
division of the estate into two parts 
between surviving wife and daughter, 
rule that where there is a devise to a 
class and the period of division is post- 
poned, limitation as to those dying 
without issue must be confined to a 
death without issue before ithe period of 
division fixed by the will was not ap- 
plicable.—Mitchell vy, Dauphin Deposit 
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Ky. Under will bequeathing testa- 
trix’ property to her husband for life, 
and, at his death, to her nieces, “to 
be their separate estate free from the 
use of any husband”, and_ providing 
that if either niece should have no 
children her share should go to oth- 
er children of testatrix’ sister, “fee 
simple” vested in nieces on husband’s 
death, notwithstanding that neither 
niece ever had a child, since “if”? meant 
“in case that”, and “haye a child” 
meant “have no child at death”, rath- 
er than “give birth to child’, and rule 
was controlling which construed _ be- 
quest to one for life and then to an- 
other with alternate disposition if he 
should die without issue or a child as 
meaning if he should die before the 
first devisee.—Ellison vy. Smoot’s Adm’r, 
151 S.W.2d 1017, 286 Ky. 768. 

A bequest to one for life and then 
to another with an alternate disposi- 
tion if he should die without issue or 
a child will be construed as meaning 
if he should die before the first de- 
visee.—Ellison v. Smoot’s Adm’r, 151 
S.W.2d 1017, 286 Ky. 768. 

Miss. Where will devised undivided 
one-half share in realty to testator’s 
son for life and provided that immedi- 
ately after son’s decease, testator de- 
vised such share to the heirs of the 
body of the son in fee simple, testator 
intended to devise to the son a life es- 
tate with remainder in the heirs of his 
body in fee simple should he have such 
heirs and upon death of the son without 
heirs, the devise “lapsed” and reverted 
to the heirs of the testator. Code 1930, 
§§ 2114, 2117.—Boxley v. Jackson, 2 So. 
2d 160. 

N.¥.Sur. Under will giving, upon 
death of life tenant, two per cent, of 
trust fund to certain beneficiary and 
in event of his death before “this pro- 
vision takes effect, then to his issue, 
if any. If he die without issue his 
share shall become part of the residue”, 
the failure of the gift occurred on the 
death of such beneficiary without is- 
sue prior to the death of the life ten- 


aap re Bruns’ Will, 29 N.Y.S.2d 
108. 
Tex.Civ.App. A _ provision in will 


that, if testator’s daughter, in whom 
will vested fee-simple title to all of 
testator’s property, except certain be- 
quests, when she reached stated age 
or was married five years, should “die 
~ without issue,” estate should go to tes- 
tator’s brothers, cannot be interpreted 
to mean “die without issue surviving” 


her.—Giraud vy. Crockett, 142 S.W.2d 
243, error refused. 
§ 1340 
Ii.App. Under will providing for 


Payment in person, there must be a 
living recipient.—First Nat. Bank of 
Chieago vy. Cleveland Trust Co., 32 N. 
BH.2d 964, 308 IllApp. 639. 

Ohio App. Under will devising re- 
mainder estate to children for their 
“lives or the survivor of them” and 
after death of children ‘or the sur- 
vivor of them”, to grandchildren for 
their lives “or the survivor of them’, 
the word “survivor” which means the 
longest liver of two or more persons 
mentioned, as used in devise to chil- 
dren could not include the children of 
Recessed child.—Hotr v. Miller, 33 N.E. 

Pa.Orph. Where a testator provides 
that upon the death of a son the in- 
come from a portion of his estate shall 
be paid to the son’s children, share 
and share alike, “and in case of the 
death of any one or more of his chil- 
dren without legal issue then the sur- 
vivors or survivor of them’, and one 
of the son’s children dies without 
issue, such child’s share of income must 
be awarded to the surviving children 
to the exclusion of the issue of previ- 
-ously deceased children.—In re 
French’s Estate, 39 D. & C, 557. 

8 1342 


N.J. Where testatrix devised the 
residue of her estate to three named 
individuals and eight named charities, 
so that there was no “gift to a class,”’ 
and one of the named individuals died 
‘shortly thereafter, and testatrix, with 
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knowledge of her death, made a codicil 
without changing residuary clause, tes- 
tatrix died intestate as to the eleventh 
part of the residue given to the named 
individual who predeceased testatrix.— 
Rippel v. King, 15 A.2d 758, 128 N.J. 
Eq. 179, affirming 8 A.2d 777, 126 N.J. 
Hq. 297. 


§ 1343 

Md. Where testamentary trust pro- 
vided that income should be equally 
distributed among named sisters of 
testatrix during life of sister who was 
mother of testatrix’ niece, after death 
of niece’s mother exclusively to niece, 
and after niece’s death among sisters of 
testatrix then surviving, and that, after 
death of niece and the last of testatrix’ 
sisters, corpus should be divided among 
sisters’ descendants, intent was_ dis- 
closed, especially in view of residuary 
clause, to create special income for 
niece during niece’s survivorship of her 
mother, leaving only a contingent inter- 
est in income to sisters, and hence, 
upon any sister’s death before the 
death of niece’s mother, deceased sis- 
ter’s share should be divided among 
surviving sisters rather than paid_to 
deceased sister’s estate—Gent vy. Kel- 
baugh, 18 A.2d 595. 

Where persons are referred to in will 
by name, the general rule is against the 
application of the principle of survivor- 
ship, characteristic of gifts to a class.— 
Gent v. Kelbaugh, Percy BID: 

13: 


Conn. Where testator devised resi- 
due of estate to his wife for life, and 
will provided that after wife’s death, 
or in case that she was not living when 
will took effect, residue was to be di- 
vided into four parts, one of such 
fourths to be divided equally among 
legatees named in second paragraph of 
will or survivors of them, and none of 
the legatees named in second paragraph 
were testator’s descendants, application 
of rule that unless will indicates a con- 
trary intent, matter of survivorship is 
related to time when residue is to be 
divided did not involve attributing to 
testator an intent to disinherit descend- 
ants of his own blood.—Clark v. Hart- 
ford-Connecticut Trust Co., 14 A.2d 
743, 127 Conn. 101. uv 

Conn. Where testator devised resi- 
due of estate to his wife for life, and 
will provided that after wife’s death, 
or in case that she was not living 
when will took effect, residue should 
be divided into four equal parts, one 
of such fourths to be divided equally 
among legatees named in second para- 
graph of will or “survivors” of them, 
and second paragraph made bequests 
to nine persons described as relatives 
of testator or wife, and will disclosed 
an intention to make gifts simply to 
persons named as legatees, “survivors”’ 
referred to time of wife’s death, and 
only those legatees who were surviving 
at wife’s death were entitled to share 
in distribution of the one-fourth of res- 
jdue.—Clark v. Hartford-Connecticut 
Trust Co., 14 A.2d 743, 127 Conm 101. 

Mich. Under provision in will devis- 
ing 20/35 of testator’s personalty and 
realty to the seven children of his 
brother, and the survivor of them, 
where one of testator’s nephews prede- 
ceased testator, his portion of estate 
would pass to his surviving brothers 
and sisters, and child of nephew who 
predeceased testator was not entitled to 
share of estate which would have gone 
to nephew if he had survived testa- 
tor under the lapsed legacy statute. 
Comp.Laws 1929, § 15552.—In re Holt- 


forth’s Estate, 299 N.W. 776, 298 
Mich. 708. 
Pa.Orph. In most cases ‘‘my surviv- 


ing children’ have been held to_be 
those who survived the testator. This 
rule is not a fixed and invariable canon, 
and is to be applied only where the will 
of a testator discloses no purpose other- 
wise, If by a substitutionary clause or 
other provision a testator gives the es- 
tate to others than his children who 
survive him, then this familiar rule 
does not apply.—In re Laughlin’s Hs- 
tate, 88 P.L.J. 427, affirmed 9 A.2d 383, 
336 Pa. 529. 
§ 1345 


Mass. A provision of will, which de- 


§ 1346 


vised all of testator’s real estate to 
three children, naming them, in equal 
shares, expressed testator's dominant 
intent to vest the fee title in the chil- 
dren, and succeeding provision of will 
expressed intent that issue of any pre- 
deceased child should take that child’s 
share according to statute, and that 
only in event a child predeceased tes- 
tator leaving no issue should the share 
of such child pass to surviving chil- 
dren, G.L. (Ler-Ed.) cl 19a) See 
Mills v. Blakelin, 30 N.H.2d 873, 307 
Mass. 542. 

N.J.Ch. Where testatrix devised and 
bequeathed unto her step-son certain 
property unto himself, his heirs and 
assigns forever and devised and _ be- 
queathed other property unto “my four 
children” including the step-son unto 
themselves, their heirs and assigns, 
equally, share and share alike, children 
of the step-son who predeceased the 
testatrix were not entitled to the step- 
son’s share and the devise and bequest 
to the step-son lapsed.—Haake v. Clos- 
ter Nat. Bank & Trust Co., 18 A.2d 260, 
129 N.J.Eq. 72. 

N.J.Ch. The Lapse Act providing 
that certain descendants of a devisee 
or legatee who has predeceased a tes- 
tator shall take the ancestor’s share 
does not include a step-son and there- 
fore the Lapse Act did not entitle chil- 
dren of testatrix’ step-son who prede- 
ceased testatrix to take the devise and 
bequest made to the step-son. N.J.S.A. 
3 :2-18.— Haake v. Closter Nat. Bank & 
Trust Co., 18 A.2d 260, 129 N.J.Hq. 72. 

N.Y.Sur. The statutory provision 
that a devise or bequest to a child or 
descendant or to a brother or sister of 
testator shall not lapse if devisee or 
legatee dies during testator’s lifetime, 
leaving a child or other descendant sur- 
viving testator, creates merely an in- 
ference or presumption of intention on 
testator’s part to benefit the descend- 
ants of a donee bearing one of the spec- 
ified close relationships to him in event 
of his predecease, and it is inapplica- 
ble where the will when read in the 
light of the circumstances surrounding 
testator at time of its execution gives 
evidence of a contrary wish. Decedent 
Estate Law, § 29.—In re Agrella’s Will, 
23 N.Y.S.2d 951, 175 Mise. 456. 

Where one sister and brother of tes- 
tator predeceased date of will be- 
queathing remainder “to my sisters and 
brothers each to take an equal share”, 
testator intended that only those “sis- 
ters and brothers” living and thus 
able to receive their gifts at time of 
testator’s death should share in remain- 
der and that neither brother, who was 
living at time of execution of will but 
predeceased testator, nor his descend- 
ants were entitled to participate. De- 
cedent Hstate Law, § 29.—In re Agrel- 
ue Will, 23 N.Y.S.2d 951, 175 Misc. 

Pa.Orph: Where testator appoints a 
fund in trust to pay the income to his 
two children for life, and upon the 
death of either gives the principal to 
the issue of the child so dying, and 
then provides that if either of the 
children dies without surviving issue 
the trust is to continue and the entire 
net income is to be paid to his “then 
surviving child” for life, the entire 
principal thereafter being payable to 
the issue of the said surviving child, 
and with a further provision that if 
both of the children die without issue 
the principal is to go to collateral rel- 
atives, and in fact the childefirst dying 
leaves issue, while the surviving child 
dies without issue, the principal will 
be awarded upon the death of the lat- 
ter to the issue of the child first dying 
rather than to the collateral relatives, 
since it is obvious that testator in- 
tended the word ‘surviving’ as ‘“oth- 
er’, and a gift to issue is implied from 
a gift over in default of issue.—In re 
Howell’s Estate, 41 D. & C. 332. 


§ 1346 

C.C.A.Il]l. When there is merely a 
devise to A and in case of A’s death 
to B, and there is no other context, 
the death referred to is construed as 
the one occurring during the lifetime of 
the testatrix.—Hormann vy, Northern 
Trust Co., 114 F.2d 118. 


Fi TG ag ig 
testatrix left residu 
e to be divided equally 


_ that, if any of those beneficiaries should 
e deceased at time of “execution” of 
ie will, their share ‘is’ to revert to 
estatrix’ estate, and one of the named 
beneficiaries, who had been alive when 
will was made, died before testa- 
eath, heirs of the deceased bene- 
‘y were not entitled to participate 
residue; the word ‘execution 
reference to the time when the 
ould take effect and not to the 
-when the will was signed.—Central 
at. Bank y. Stevenson, 16 A.2d 114. 
Where will provided that if 
-atrix’ husband and sister survived 
fatrix, estate, except certain prop- 
“was given to husband for his life 
nd that upon husband’s death tes- 
x left to sister “if she be then liv- 


se left remainder of testatrix’ 
arty to husband, if living, and, if 
his heirs, and codicil changed 
2 clause so that remainder of es- 
e was given to husband, if living and 
sister was not living, and husband 
sister survived testatrix but sister 
eceased husband, survival men- 
d in codicil referred to date of sis- 
ath, and residue of estate passed 
band upon death of sister,—In re 
all’s Will, 28 N.Y.S.2d 976. 
‘ § 13 


57 

Whether a_ testamentary 
sed by reason of devisee’s death 
that of testatrix, or whether 
was a substitutional gift to de- 
heirs, depends upon the lan- 
‘the will given its reasonable 
inary meaning.—Glotzbach vy. 
si, 421 F.2d. 30. 

_ Where will gave property to 
trix’ daughter for life, with gift 
to another daughter, and_ life 
it predeceased testatrix, the devise 
ot lapse so as to require dis- 
i mn of property devised under 
descent act as “intestate estate”, 
rine of “lapsed devise’? applying 
when there is no further disposi- 
f the property by will.—Hiliott 
ntlinger, 83 N.E.2d 199, 376 Ill. 


w 


te el oe a 
N.Y.Sur. Under will giving all prop- 
‘to testator’s wife absolutely but 
Ging paragraph providing that 
e “shall die simultaneously with 
or her death closely follow my 
’, estate should be disposed of 
named beneficiaries, testator did not 
oto die intestate unless he died 
nltaneously with wife, but intended 
a neficiaries should take where 
tator lived 14 months after wife’s 
th.—In re Hardie’s Estate, 26 N.Y. 
3 3, 176 Mise. 21. 
rph. A bequest to a particular 
§ “or” his heirs, will not lapse 
mn the death of the legatee before 
testator; the gift is substitutionary 
the only question is who are en- 
d to take.—In re Laub’s Estate, 19 


. § 1358 

_ App.D.C.. The words “heirs and as- 

igns” are invariably deemed to be 
words of limitation to describe the na- 
ture of the estate given, and not to be 
words used to avoid a lapse by the 
stitution of heirs in place of the 
redeceased beneficiary, and the addi- 
ion of the word ‘assigns’ after the 
e of the beneficiary is said to em- 
size the absolute nature of the gift 
stead of making it alternative—Glotz- 
hv. Kneessi, 121 F.2d 30. 
der will devising all of testatrix’ 
perty to her husband, his ‘heirs 
nd assigns, absolutely in fee simple”, 
here husband predeceased testatrix 
e devise lapsed and there was no 
pstitutional gift to husband’s heirs 
ecause the added words “‘absolutely in 
- fee simple’ were “surplusage’’.—Glotz- 
bach y. Kneessi, rey tea 3.0. 


‘Minn. I 
named person as the primary taker 
and to others as substitute takers in 
event of the primary taker’s death 
 eontemplates, in absence of specifica- 
tion to the contrary, that the primary 


; 
u 


§ 136 
A gift, devise or bequest to a 


estat l f 
named individuals, but provided 


fe use of property, and residue 


e 


4 
taker’s deat 
donor’s or test: Ss t q 
the words of substitut becor 
operative by the vesting of the ; 
devise or bequest in the primary taker. 


—First & American Nat. Bank of Du- — 


luth v. Higgins, 293 N.W. 585. 
§ 1372 


Pa.Orph. Where, after the execution 
of a will containing some specific be- 
quests and a formal residuary clause, 
testatrix executed numerous codicils, 
one of which gave a small money be- 
quest to a named beneficiary and the 
final one of which gave to the same 
person testatrix’s sewing table, writing 
desk, and ‘anything else she may 
wish”, the phrase “anything else she 
may wish’ must be restricted to house- 
hold articles, personal effects and fur- 
niture, and cannot be enlarged to re- 
voke the residuary clause of the will 
and permit the beneficiary to claim the 
entire residuary estate—In re _ Brit- 
tain’s Estate, 39 D. & C. 359. 

§ 1375 

Ill, Will which described realty as 
being located in section 11 devised real- 
ty answering the description located in 
section 1, where evidence disclosed that 
realty in section 1 was only realty 
owned by testator answering the de- 
scription, especially in view of fact that 
such devise would result in an equal 
distribution of total value of all testa- 
tor’s property, which fact, together 
with absence of a residuary clause cov- 
ering realty, strengthened presumption 
that testator intended to devise his 
whole estate——Koelmel y. Kaelin, 29 
N.H.2d 106, 374 I. 

§ 1376 

Tenn.App. Where father made parol 
gift of land later confirmed by deed 
to son of first wife and son with fa- 
ther’s consent built home and occupied 
premises for more than 20 years before 
father executed will which recited that 
provisions had been already made for 
children of first wife and which dis- 
posed among children of second wife of 
property described ag consisting of 
“home farm containing 150 acres, 
more or less’, description was not in- 
tended to cover lands at that time 
held adversely by son of first wife.— 
Blevins v. Blevins, 147 S.W.2d 756. 

Provision of will devising realty 
could not be construed as an attempt 
to pass property adversely held by an- 
other unless it was clearly necessary 
since such provision would be champ- 
ertous and void.—Blevins y. Blevins, 
147 S.W.2d 756. 


§ 1383 

Ala. Where father executed will be- 
queathing to his two children equally 
an undivided two-thirds interest “‘in all 
my personal property and all my real 
estate’, the testamentary provision em- 
braced after-acquired property owned 
by the father at the time of his death, 
but indebtedness, if any, of the chil- 
dren to the father on account of their 
prontise to pay him $5,000 annually 
could not be considered a part of his 
estate within such principle-—Wagar v. 
Marshburn, 1 So.2d 303. 

Pa.Orph. Where a testatrix specifi- 
cally bequeaths the dividends from her 
stock in a specified corporation to her 
mother for life, and thereafter specifi- 
cally bequeaths such stock, and at the 
time of the execution of her will and 
at her death she did not possess any 
stock in that corporation but did have 
a vested interest in an estate which 
owned such stock, and an interest in 
another estate owning such stock con- 
tingent upon her surviving her mother, 
the bequest will be held to dispose of 
the stock of that corporation held by 
the estate in which she had a vested 
interest, even though it was not 
awarded to her estate until many years 
after her death.—In re Brill’s state, 
39 D. & C. 391. 

A bequest of stock in a specified cor- 
poration includes stock in another cor- 
poration which, in exchange for its 
shares, acquired 99 percent of the 
stock of the specified corporation three 
years after testatrix’s death, but before 
her estate had received the specified 
stock from another estate in which 


promise to pay him $5,000 annually 
could not be considered a part of his 
estate within such principle-—Wagar V. 
Marshburn, 1 So.2d 303. 

§ 1399 

Del, The word “or” would not be 
substituted for word “and” in provi- 
sion in will for divesting of remainder 
in fund granted to testatrix’ grandson 
if grandson should die before attaining 3 
his majority and without leaving sur- 
viving children, so as to treat divesting 
contingencies as separate and inde- 
pendent, in absence of any expression 
elsewhere in will which indicated that 
they were intended to be construed 
otherwise than as they were written.— 
Frame y. Cann, 16 A.2d 248, affirming 
Cann v. Van Sant, 11 A.2d. 388. 

N.J. Generally, a gift to a named 
person ‘and his heirs” is a gift to the 
named person alone, and lapses upon 
his death during testator’s lifetime, 
since the word “beirs” is a word of 
limitation and not of substitution, and 
the word “and” in the phrase ‘‘and his 
heirs’ may be taken in the sense of 
“or” only if such meaning is plainly 
indicated.—Fidelity Union Trust Co. v. 
Stridsberg, 19 A.2d 460, 129 N.J.Hq. — 
386, affirming Fidelity Union Trust Co. 
Sagh ea 13 A.2d° 313, 127 N.J.Ea. ; 

N.Y.Sur. It is court’s duty to con- ( 
strue language of will so as to give ef- 
fect to testator’s intention, and au- 
thority is vested in court to transpose W) 
or reject words in will so as to carry j 
out such intention.—In re James’ Will, ns 
27 N.Y.8.2d 977, 176 Misc. 741, affirmed a 
In re James’ Hstate, 27 N.Y.S.2d 1016, 
261 App.Div. 991, reargument denied 
27 N.Y.S.2d 1020, 261 App.Div. 1092. 

Ohio App. Where expressed desire 
of testator is ascertained, testator’s 
failure to use legal terms will not de- 
feat testamentary intent, and, when 
necessary in order’ to carry out ex- 
pressed intent, appropriate legal terms 
may be supplied.—Junk v. Logan, 35 . 
N.E.2d 774. 


Tex.Civ.App. In construing | wills, 
courts have duty to supply words 
which are clearly implied.—Henderson 
v. Stanley, 150 S.W.2d 152, error 
granted. 

1401 


§ 

N.C. A conveyance of land by deed 
or will must set forth a subject matter 
certain within itself or capable of being 
made certain by recurrence to some- 
thing extrinsic, to which instrument re- 
fers.—Hodges. v. Stewart, 10 S.b.2d 
723, 218 N.C. 290. 

It is essential to validity of devise 
that land devised be described with 
sufficient definiteness and certainty to 
be located and distinguished from other 
land.—Hodges y. Stewart, 10 S.H.2d 
723, 218 N.C. 290. 


§ 1403 

N.C, A devise of 25 acres out of 
82-acre tract, ‘including the building - 
and outhouses”, held void for vague- 
ness and uncertainty in description of 
property devised._Hodges v. Stewart, 
10 S.H.2d 723, 218 N.C. 290. 

In will devising 25 acres out of 82- 
acre tract, mere reference to land de- 
vised as “including the building and 
outhouses” was insufficient to afford 
means of locating or identifying the 
25 acres or distinguishing them from 
other land within boundaries of larger 
tract, as required to render description 
of land devised sufficiently certain.— 
gt aa Stewart, 10 S.H.2d 723, 218 


§ 1405 
Cal.App. “Taken collectively,’ with- 
in will giving to six named _ living 
sons of testator’s sister and children 
of another deceased son, taken col- 


5657 
lectively, one-seventh of one-fourth of 
remainder of trust estate after termina- 
tion of life estate, referred only to 
children of deceased son, rather than 
to six living sons and children of de- 
ceased son, and hence there was not an 
intestacy as to six-sevenths of one- 
fourth of remainder.—In re Esterday’s 
Estate, 114 P.2a 669. 

_Del.Super. A “legacy” is a disposi- 
tion of personalty by last will and tes- 
tament.—State, for Use of Woodlands 
Cemetery Ce. of Philadelphia, v. Lodge, 
16 A.2d 250. , 

Ind.App. The word ‘descend’ ordi- 
narily denotes a passing of title by in- 
heritance, but when used in wills it is 
frequently given the _ interpretation 
“go”’.—Wise v. Wise, 84 N.E.2d 143 

The word ‘descend’ in will giving 
farm to daughter and providing that 
daughter should have absolute posses- 
sion and use thereof during her life- 
time, and that at her death farm 
should descend to her children share 
and share alike, meant, ‘‘go’.—Wise v. 
Wise, 34 N.H.2d 143. 

Ky. Where will provided, “I want 
Homer to have the house yard and 
garden and a lot on the east side of the 
road leading to the barn and I want 
Homer to have” all of described land 
and improvements west of house dur- 
ing his life and remaining unimproved 
land was to be divided between the 
two children, word ‘and’? was usel 
in ordinary sense of conjunction ex- 
pressing a general relation or connec- 
tion, a participation or accompaniment 
in sequence, and by striking words “I 
want Homer to have’’ where used the 
second time, will expressed intention 
that entire devise to named person was 
for life only and not in fee as to part 
of the land west of house.—Oliver vy. 
Oliver, 149 S.W.2d 540, 286 Ky. 6. 

Neb. Where testator provided that 
on his wife’s death trust fund should 
pass to and by executor or successor 
be divided equally, in equal shares, 
share and share alike between testa- 
tor’s son and 12 grandchildren, the 
word ‘‘between’’ was used in its gen- 
erally accepted literal and grammati- 
cal meaning, and not as “among”, and 
hence the son took one half of the 
trust fund and the 12 grandchildren 
participated equally in the other half, 
instead of each taking a one-thirteenth 
interest.—In re Pfost’s Estate, 298 N. 
W. 739. 

N.C. In will devising 25 acres out of 
82-acre tract to testator’s son, words 
“including the building and outhouses” 
cannot be construed as expressing tes- 
tamentary intention to which law will 
Re effect.—Hodges v. Stewart, 10 S.E. 

d 728, 218 N.C. 290. 

Pa.Com.Pl. In determining the mean- 
ing of the word ‘‘same’’ in the residu- 
ary clause, the syntactical rule must 
be set aside and cannot be used to 
destroy a meaning of the word, when 
that meaning is obvious from a con- 
sideration of the clause and the mani- 
fest purpose; the word “same” in the 
residuary clause must refer to the prin- 
cipal remaining after the death of the 
Ser te a fa v. Claster, 49 Dauph. 

Pa.Quar.Sess. The word ‘‘child’’ or 
“children’’ when used in a statute or 
will means legitimate person or per- 
sons standing in that relation, unless 
the illegitimate are otherwise described 
so as to leave no doubt that they are 
to be included.—Commonwealth | y. 
Clayton, 30 Del.Co. 405. 

R.I, Where testator bequeathed to 
wife during her life or widowhood all 
the ‘revenues’? from his entire estate 
with power to sell or let the whole or 
any part of the estate, and give ‘‘good 
and sufficient deeds to purchasers in 
fee simple’ and to invest the ‘pro- 
cedes” of any sale in legal securities 
and after death or widowhood of wife 
entire estate was to be divided among 
three children word “revenue” given 
its ordinary meaning indicated testa- 
tor’s intention to devise to wife for 
life provided she remained his widow 
the net income from all his property 
as limited by provisions for reinvest- 
ment of proceeds of any sale she was 
authorized to make, and it was not in- 
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tended that the wife should take entire 
estate in fee simple.—Willoughby Vv. 
Willoughby, 19 A.2d_ 857. 


Ark. A will is to be so construed 
as to give force and meaning to every 
clause of the will.—Newton v. Howard, 
142 S.W.2d 231, 200 Ark. 978. 

Cal. The words of a will should re- 
ceive an interpretation which will give 
to every expression some effect, rather 
than one which will render any ex- 
pression inoperative.—In re Northcutt’s 
Estate, 107 P.2d 607, 16 Cal.2d 683, 
prior opinion 103 P.2d 201. 

Del. The task of will construction is 
not accomplished by a mere applica- 
tion of superficial literalism to isolat- 
ed phrases, but rather it requires a 
searching analysis and weighing of all 
pertinent testamentary expressions, 
with a constant resort to reason.— 
Frame vy. Cann, 16 A.2d 248, affirming 
Cann y. Van Sant, 11 A.2d 388. 

App.D.C. There exists a strong pre- 
sumption in the construction of wills 
that the different provisions were in- 
tended to be harmonious with each 
other and, therefore, so far as possible, 
effect should be given to all.—Hllery 
v. Washington Loan & Trust Co., 113 
F.2d 525. 

lowa. A will must be taken by its 
four corners and testator’s intent gath- 
ered from entire will, and all parts of 
the will must be construed and given 
force and effect, if possible, to deter- 
mine testator’s intent from wording of 
the will itself.—De Koster vy. Roggen, 
295 N.W. 440. 

N.J.Ch. A testator’s intention is to 
be ascertained by language used, giv- 
ing effect to all words, as far as pos- 
sible-—Hackensack Trust Co. v. Den- 
niston, 14 A.2d 773, 127 N.J.Eq. 523. 

W.Y.Sur. In construing a will, the 
court’s duty is to ascertain intention 
of testator and to see that the intention 
is carried out, if its legal effect is not 
contrary to Jaw, and in interpreting 
the will consideration and weight must. 
be given to all parts of it—In re Kim- 
ball’s Will, 23 N.Y.S.2d 976. 

Ohio App. Where items in will are 
consistent, both must be given effect 
in construction of the will, if it can be 
done.—Holt yv. Miller, 33 N.H.2d 19. 


Pa. In construing a will to ascertain 
testator’s intentions, all words in ‘will 
must be considered and given effect, 
if possible-—In re Lochrie’s Estate, 16 


A:2d 1338, 340 Pa. 145. 
§ 1408 
N.Y.Sur. Provision of will giving 


testator’s wife life estate in testator’s 
dwelling house with land “adjacent” 
thereto was construable as including 
land situated directly across street 
from the dwelling, which testator had 
purchased in order that his view of a 
river should not be obstructed by erec- 
tion of buildings, where there was 
evidence that testator always consid- 
ered such land to be part of the land 
upon which his dwelling was ‘situated, 
since the word “adjacent” may mean 
near at hand and does not necessarily 


mean “contiguous.’’—In re O’Brien’s 
Estate, 26 N.Y.S.2d 519. 
§ 1409 


Ark. Wills should be so construed 
as to avoid partial intestacy, unless 
language used compels different con- 
struction.—Nolen v. Perry, 150 S.W.2ad 
Rows 

Cal. An interpretation of a will that 
prevents intestacy is preferred, as is a 
construction favoring validity in de- 
termining whether a will has been exe- 
cuted in conformity with statutory re- 


quirements. Probate Code § 102.—In 
re Janes’ Estate, 116 P.2d 438, prior 
opinion 107 P.2d 99. 


Cal.App. The construction of a will 
must be favorable to testacy if it rea- 
sonably admits of such construction.— 
In re Gardiner’s HWstate, 114 P.2d 643. 

Cal.App. The law favors a construc- 
tion of will which will avoid intestacy. 


een re Esterday’s Estate, 114 P.2d 
669. 
Colo. It is presumed that testator 


intended to and did dispose of his en- 
wre estate.—Hale y. Wheeler, 114 P.2d 


§ 1412 


“Shall all have died”, within will 
setting up trust for certain benefici- 
aries for their ‘lives, providing that, 
should executrix die before final ter- 
mination of trust, she was authorized 
to appoint successor, and providing 
that, if beneficiaries for life ‘‘shall all 
have died’’, remainder should * go to 
certain other beneficiaries, referred to 
final termination of trust, rather than 
date of testator’s death, and hence 
entire trust estate was disposed of by 
will so that remainder after termina- 
tion of life estates could not pass by 
ee cbr rag v. Wheeler, 114 P.2d 


Ind.App. A will should be construed 
to prevent intestacy if it can be done 
without doing violence to intent of 
testator.—Sipe v. Merchants Trust Co., 
84 N.E.2d 968. 

Kan. In view of statutory provision 
that every devise of real ‘property 
should be construed to convey all the 
estate of the testator therein, unless 
will clearly discloses a contrary intent, 
wherever possible, such construction 
will be given a will as will prevent 

artial intestacy. G.S.1935, 22-258— 
Whitsitt v. Mulkey, 114 P.2d 836, 154 
Kan, 138. 

Mo.App, The presumption that tes- 
tator ordinarily intends to di.pose of 
his whole estate is only indulged by 
courts when it appears consistent with 
intention of testator, but when will 
shows a contrary intention, the pre- 
sumption fails.—Mississippi Valley 
Trust Co. v. Bowler, 149 S.W.2d 379, 
transferred 143 S.W.2d 59, 346 Mo. 800. 

Nev. Where the language employed 
in a will reasonably admits of a con- 
struction favorable to testacy, such 
construction should obtain.—Tsirikos 
v. Hatton, 116 P.2d 189. 

N.Y. Where there would be an in- 
testacy as to remainder if will were 
to be construed as giving sister merely 
a life use, and there would be no in- 
testacy if it were construed as convey- 
ing an absolute gift to sister of the 
whole estate, the mere fact that tes- 
tatrix had gone to the trouble of mak- 
ing a will raised strong presumption 
that she did not intend to die intestate, 
but intended to give property to sis- 
ter absolutely.—In re Forde’s Will, 36 
N.E.2d 79, 286 N.Y. 125, affirming 26 
N.Y.S.2d 407, 261 App.Div. 819,” ap- 
peal denied 26 N.Y.S.2d 494, 261 App. 
Diy, 942, 


R.I. Court will construe a will so 
as to avoid partial intestacy if such 
construction appears reasonable and 
metre hee en vy. Tirocchi, 20 A.2d 

S.C. Courts are always disposed to 
give the broadest meaning practicable 
to the words of a bequest when it is 
necessary to do so in order to prevent 
intestacy.—Quick vy. Owens, 15 S.H.2d 
837, 193° SiC, 297 

Tenn.App. A testator is presumed to 
have intended to dispose of his entire 
estate, and his intent to die intestate 
as to any part thereof cannot be pre- 
sumed, if his words in will can fairly 
be construed to dispose of whole es- 


Se tortohune v. Treanor, 152 S.W.2d 
10388. 
Va. Partial intestacy is not favored. 


—Mann vy. Land, 14 8.H.2d 341, 177 Va. 
509. 
§ 1411 

Mo. Where there was evidence that 
testator treated land with which he 
first started farming operations and on 
which he lived and adjoining lands 
which he subsequently purchased as a 
unit, testator in bequeathing “home 
place” to wife for life intended that the 
term “home place” should include the 
entire unit and not the portion there- 
ot with which he first started farming 
operations.—Harwell v. Magill, 153 8. 
W.2d 362, transferred 147 S.W.2d 684. 


§ 14 

D.C.D.C. That construction of 
doubtful words in will is to be most 
favored which will inure to benefit of 
the next of kin.—In re Robins’ Bstate, 
38 F.Supp. 468. 

In construing will, a method of dis- 
tribution following that prescribed by 
statute of distribution is considered the 


ka. In interpreting wills, favor 
_be accorded to those beneficiaries 
appear to be the special objects 
‘the testator’s bounty.—In re Lan- 
’s Estate, 9 Alaska 535. P 
al. The rule that where a will is 
ble of two interpretations under 
of which those of the blood of the 
ator will take, while under the oth- 
he property will go to strangers, 
interpretation by which property 
7 pe to those of the blood is pre- 
rred, does not apply where in order 
refer those of the blood of the tes- 
r, it is mecessary to ignore pre- 
tion against intestacy and in fa- 
of upholding intent of testator as 
ressed in his will.—In re Law- 
fence’s Estate, 108 P.2d 893, 
mn 102 P.2d 559. ; 
l.App. In determining testator’s in- 
ntion from doubtful language in will, 
hat construction will be favored which 
nforms most nearly to general law 
inheritance. Smith-Hurd Stats. ec. 
, § 1 et seq.—Porterfield v. Lenover, 
H.2d 718, 310 Ill.App. 37. 
-App.Divy. In case of doubt re- 
rding construction of will, a con- 
‘uction should be made that favors 
tator’s widow as against a nephew. 
; re Bohner’s Hstate, 26 N.Y.S.2d 
261 App.Div. 1045, reversing 17 
.8.2d 66. 
“Sur. Where a will is capable of 
o interpretations, the one should be 
idopted which prefers persons of_tes- 
tor’s blood to strangers.—In re Jack- 
n’s state, 25 N.Y.S.2d 189. 
N.Y¥.Sur. In construing doubtful lan- 
ge of will, court must favor testa- 
s heir as against stranger having 
4 aim on testator’s bounty except 


prior 


relative beyond that contained in 
vill, nor to remake will because its 
provisions appear to be unequal or un- 
just.—In re James’ Will, 27 N.Y.S.2d 
176 Mise. 741, affirmed In re 
es’ Estate, 27 N.Y.S.2d 1016, 261 
: Div. 991, reargument denied 27 
N.Y.S.2d 1020, 261° App.Div. 1092. 
__N.Y.Sur. Generally, provisions in a 
will intended for support of a surviv- 
ing wife will receive the most favorable 
construction to accomplish purpose in- 
ed.—In re Carr’s Estate, 28 N.Y.S. 


a legatee is identi- 
fie an object of a testator’s boun- 
ty, a liberal construction of the terms 
of the will should be employed.—In re 
; Nema 29 N.Y.S.2d 183, 176 


W.Va. In construing will, courts 
ike notice of natural relations in 
ch testator stands to the objects of 
his bounty and of the mode in which 
_ the law would dispose of the estate 
in case he had died without indicating 
his purpose, and they will interpret the 
will by such considerations and legal 
dispositions unless such interpretation 
should be overcome by extrinsic facts 
clearly existing and obvious to the 
mind of testator or by the explicit and 
a} unmistakable terms of the will.—_Jones 
_ vy. Hudson, 12 S.H.2d 533. 


* § 1414 

°< I.App. A devise of all the rents 

and profits or income from realty is a 

devise of the real estate itself.—In re 
-Ellsworth’s Hstate, 33 N.E.2d 887, 310 
‘IlLApp. 223. 

7 

a 


Where testator devised to daughter 
net income from residuary estate for 
the term of her life and part of resid- 
, uary estate was a farm, daughter ac- 
quired a “life estate” in the farm.—tin 

re Hilsworth’s Estate, 33 N.E.2d 887, 
er 310 Ill.App. 223. 

A devise of the rents and profits or 
of the income of land passes the land 
itself both at law and in equity, and 
the tenant for life % entitled through 
his lawful representatives to the profits 
of the annual and growing crops as 


CHL epee, pen 
emoluments.—In re Ellsworth’s Esta 
83 N.H.2d 887, 310 IllApp. 223. *e 

Where testator devised net income 
from residuary estate to daughter for 
the term of her life, and part of resid- 
uary property estate was a farm upon 
which was growing a crop of corn 
planted and cultivated by the testator, 
but which was not severed from the 
ground at the time of testator’s death, 
the corn was a part of the ‘“‘real estate’ 
and passed to the daughter and became 
her property.—In re Ellsworth’s Hs- 
tate, 33 N.H.2d 887, 310 Ill.App. 223. 

N.C. Generally a “devise of the use, 
income, rents, profits, etc.,” of property 
amounts to a devise of property itself, 
and will pass the fee unless will shows 
an intent to pass an estate of lesser 
duration.—Burcham v. Burcham, 13 8. 
H.2d 615, 219 N.C. 357. : 

Pa. The general rule that a devise 
of rents, issues and profits of land 
passes the land itself both at law and 
in equity does not apply universally 
but like all other canons of construc- 
tion, falls in face of a contrary inten- 
tion indicated by the will—Roberts v. 
Hensel, 21 A.2d EP ae Pa. 314. 

1 


1k 

RI. The rule: that a limited or 
qualified devise of realty and a simi- 
lar bequest of personalty becomes a 
devise in fee simple of the former and 
an absolute gift of the latter by opera- 
tion of law does not apply where tes- 
tator’s intention is contrary to the re- 
sult that would be reached by applica- 
tion of the rule.—Willoughby v. Wil- 
loughby, 19 A.2d 857. 

Where testator bequeathed to wife 
during her life or widowhood all rev- 
enues from his entire estate with pow- 
er to sell or let any part of the estate 
and give good and sufficient deeds to 
purchasers in fee simple and to in- 
vest the “proceeds” of any sale in legal 
securities, and, after the death or wid- 
owhood of wife, entire estate was to be 
divided among children, power to sell 
construed in connection with power to 
invest proceeds in legal securities indi- 
eated testator’s intention to protect his 
estate against possible change of cir- 
cumstances by remarriage of widow 
and to preserve estate in original form 
or in the form of substituted legal se- 
curities as revenue producing estate 
for the benefit of both widow and chil- 
dren, and did not indicate intention 
that widow was sole and absolute own- 
er in her own right of testator’s en- 
tire estate—Willoughby y. Willough- 
by, 19 A.2d 857. 

§ 1431 

Cal.App. In common understanding, 
the expression “personal effects’, with- 
out qualifying words, when used in 
will, includes only such tangible prop- 
erty as attended the person, or such 
tangible property as is worn or Car- 
ried about the person.—In re Soren- 
sen’s Estate, 115 P.2d 241. 


§ 1434 

Cal.App. “Cash” within recital of 
will that “after paying these amounts 
—and amts. due for administrator and 
attorney, whatever remains of cash— 
shall be divided between” designated 
individuals, did not include United 
States bonds, shares of stock, ete., in 
absence of indication that testatrix in- 
tended that the word “cash” be used 
in other than ordinary sense. Probate 
Code, § 106.—In re Chamberlain’s Hs- 
tate, 115 Pi2d 235, 

N.Y.Sur, The word “money” is fre- 
quently used, not only in wills but in 
contracts and other forms of agree- 
ment, to include securities, stocks, per- 
sonal property, and money in bank 
when the context and all the circum- 
stances which are rightfully consid- 
ered indicate such to be the intention 
of the testator.—In re Robinson’s Es- 
tate, 23 N.Y.S.2d 905, 175 Misc. 433. 

Where, after testatrix had executed 
will providing that if daughter should 
be indebted to testatrix at time of tes- 
tatrix’ death in any sum of money 
whatsoever “I give and bequeath the 
same to her absolutely and free from 
any trust’, testatrix authorized trans- 
fer of securities as collateral for three 
loans on notes signed by the daughter 
and aggregating $15,000, the will con- 


word “indebted” was to include any 
form of obligation to repay either mon- 
ey or to redeliver securities advanced 
or the proceeds of their sale, and the 
word “money” as used in the will could 
not be limited in its ordinary meaning 
to a pecuniary liability—In re Robin- 
re Estate, 23 N.Y.S.2d 905, 175 Mise. 
Pa.Orph. Where a testatrix by holo- 
graphic will, bequeaths specific lega- 
cies to four legatees, and then provides 
that “the rest of my money what is 
in the Bank shall be divided—in four 
equal shares,” inferentially the residu- 
ary bequest applies to the previously 
nained legatees; and where it appears 
from the face of the whole will that 
the testatrix intended to make a full 
disposition of her estate, the word 
“money”? will be construed to include 
the entire balance of personal assets 


in the estate, since a construction 
against partial intestacy is always 
favored._In re Yenser’s Ustate, 33 


Berks 179. 
§ 1435 


Cal. “Personal property’? within tes- 
tamentary direction that executor sell 
all personal property of testatrix and 
divide it in equal shares between two 
designated beneficiaries included bank 
deposit of testatrix, particularly where 
a contrary construction would lead to 
intestacy as to the bank deposit. Civ. 
Code, §§ 14, 2221,—In re Northcutt’s 
Estate, 107 P.2d 607, 16 Cal.2d 6838, 
prior opinion 103 P.2d 201. 


§ 1438 

Pa.Orph. Where a will, after provid- 
ing for certain pecuniary legacies, be- 
queaths “all stocks’’ to testator’s nieces 
and nephews in equal shares and con- 
tains no residuary clause, the word 
“stocks” will not be construed to in- 
clude building and loan association 
stock, whether paid up or current, if 
it is apparent from testimony that tes- 
tator regarded the building and loan 
stock as cash, out of which he ex- 
pected the pecuniary legacies to be 
paid.—In re Blake’s Estate, 38 D. & 
C. 301, 56 Montg. 196. ? 


43: 

Del.Ch. The term “securities” is 
usually applied to almost any instru- 
ment used for purpose of financing or 
promoting business enterprise and in- 
tended as investment of pecuniary na- 
ture, but does not ordinarily apply to 
evidence of title to land as such or to 
any share or interest therein——Equita- 
ble Trust Co. v. Marshall, 17 A.2d 13. 

Mineral deeds, conveying undivided 
fractional interests in oil, gas and oth- 
er minerals produced from certain 
lands in fee, subjeet to rights under 
previous recorded oil and gas leases, 
and instruments entitled “Sale of oil 
and gas royalties’, with similar reser- 
vation, were evidences of property 
rights acquired, but not “securities”, as 
they conveyed interests in realty, so 
that such rights passed under residu- 
ary clause in will of deceased owner of 
such instruments, not to church trus- 
tees under item of will bequeathing 
testator’s “securities” to such trus- 
tees.—Equitable Trust Co, v. Marshall, 
17 A.2d 13. 


§ 1447 

Tenn. Where testator declared his 
purpose to dispose of all his property 
and stated that all his property with 
exception of two parcels was in Chat- 
tanooga, and will showed intention to 
dispose of testator’s property on 
“Third Avenue” in Chattanooga, will 
devising ‘property known as 3608 
Third Avenue” was effective to pass 
title to property at ‘3607 Third Ave- 
nue’ where it was shown that testa- 
tor owned no property on Third Aye- 
nue at time of execution of will or at 
time of death other than “3607 Third 
Avenue” and ‘3607 Third Avenue” re- 
mained undisposed of except under 


5659 © 
residuary clause—Holmes v. Roddy, 
144 S.W.2d 788. 


§ 1452 

Del.Ch. Where testator directed that 
one-fifth of income from testamentary 
trust should be paid for an unlimited 
period to hospital corporation which 
was incorporated for pecuniary profit, 
the trust created in favor of hospital 
corporation was not a “charitable 
trust’, and hence gift of income, being 
for an unlimited duration would be 
considered as a gift of one-fifth of the 
corpus.—Sussex Trust Co. v. Beebe 
yr asaan of Sussex County, 15 A.2d 


1453 

Fla. An item of will, which  be- 
queathed to nephew “during the period 
of his natural life, all income derived 
from nine bonds; also ten bonds”, 
describing the bonds specifically, mere- 
ly- devised the income from all the 
bonds and did not devise the ten bonds 
outright.—Luxmoore vy. Wallace, 199 
So. 492. 4 

Ney. Generally, a gift of the inter- 
est, income or produce of a fund with- 
out limit as to time and without other 
disposition of the corpus will pass the 
fund itself, regardless of whether the 
bequest is direct to the beneficiaries or 
through a trustee.—Tsirikos v. Hatton, 
116 P.2d 189. 

The general rule that a gift of the 
interest, income or produce of a fund 
without limit as to time and without 
other disposition of the corpus will 
pass the fund itself, regardless of 
whether the bequest is direct to the 
beneficiaries or through a trustee, al- 
ways will give way to the cardinal rule 
that the interpretation of wills is to as- 
certain the testator’s intention.—Tsiri- 
kos v. Hatton, 116 P.2d 189. 


N.Y.Sur. A gift of income without 
limitation as to time and without a 
specifie gift of the principal vests the 
principal in the named income bene- 
ficiary.—In re Weinstein’s Estate, 23 N. 
Y.S.2d 868, 175 Misc. 437. 

Where will directed that income from 
one-fifth share of residue be given to 
issue of deceased niece, to be applied to 
their education and support but did 
not dispose of principal of the fifth 
share, the will would be construed as 
providing for an unqualified gift of in- 
come, which, in absence of limitation as 
to time or disposition of principal, 
earried with it a gift of the principal. 
—In re Weinstein’s Estate, 23 N.Y.S.2d 
868, 175 Mise. 437. 

R.I. The rule that a limited or qual- 
ified devise of realty and a similar be- 
quest of personalty becomes a devise in 
fee simple of the former and an abso- 
lute gift of the latter by operation of 
law does not apply where testator’s 
intention is contrary to the result that 
would be reached by application of the 
rule-—Willoughby y. Willoughby, 19 A. 
2d 857. 7 

Where testator bequeathed to wife 
during her life or widowhood all rev- 
enues from his entire estate with power 
to sell or let any part of the estate and 
give good and sufficient deeds to pur- 
chasers in fee simple and to invest the 
“proceeds” of any sale in legal securi- 
ties, and after the death or widowhood 
of wife, entire estate wag to be divided 
among children, power to sell con- 
strued in connection with power to in- 
vest proceeds in legal securities indi- 
cated testator’s intention to protect his 
estate against possible change of cir- 
cumstances by remarriage of widow 
and to preserve estate in original form 
or in the form of substituted legal se- 
ecurities as revenue producing estate for 
the benefit of both widow and children, 
and did not indicate intention that 
widow was sole and absolute owner in 
her own right of testator’s entire es- 
tate.—Willoughby v. Willoughby, 19 A. 


2d 857. 
§ 1458 

R.I. Where testator domiciled in 
Mngland was former resident of Amer- 
ica, and remained on good terms with 
next of kin in America, and after exe- 
cuting will mentioned having placed 
money in Rhode Island banks so if 
anything should happen to him bank 


WILLS 

employee would notify next of kin, and 
will provided after small specific lega- 
cy that ‘“‘All the remainder of my per- 
sonal effects including all money on 
deposit in Banks in England’ should 
be divided among English cousins, 
“personal effects’ was not equivalent 
to “personal property” and hence did 
not include deposits in Rhode Island 
banks, which passed as intestate prop- 
erty.—Carr v. Railton, 18 A.2d 646. 

§ 1462 

N.Y.Sur. Where, after testatrix had 
executed will providing that if daugh- 
ter should be indebted to testatrix at 
time of testatrix’ death in any sum of 
money whatsoever ‘I give and _ be- 
queath the same to her 
free. from, any trust’’, testatrix)) au- 
thorized transfer of securities as col- 
lateral for three loans on notes signed 
by the daughter and aggregating $15,- 
000, the will constituted an exoneration 
of the daughter from liability for re- 
turn of the securities or their proceeds 
up to the amount of the loan, but the 
excess over that amount resulting 
from sale of the collateral was pay- 
able to the executrix as an asset of the 
estate, since the intention of the _tes- 
tatrix in tke use of the word “indebt- 
ed” was to include any form of ob- 
ligation to repay either money or to 
redeliver securities advanced or the 
proceeds of their sale, and the word 
“money” as used in the will could not 
be limited in its ordinary meaning to 
a pecuniary liability.—In re Robinson’s 
Estate, 23 N.Y.S.2d 905, 175 Misc. 433. 

§ 1463 

Del.Super. The amount of a legacy 
may be expressed in precise figures or 
it may be made determinable upon 
some reasonable basis of computation, 
and, where the object of the testator 
is so defined that such basis is fur- 
nished, the court will determine the 
amount to be expended in its ac- 
complishment.—State, for Use of Wood- 
lands Cemetery Co. of Philadelphia, 
v. Lodge, 16 A.2d 250. 

Each case involving the matter of 
determining the amount of a pecuniary 
legacy must rest on its own facts, and 
where the amount of such a legacy is 
eapable of ascertainment, either from a 
perusal of the will by the court or 
by extrinsic evidence, the will must be 
sustained.—State, for Use of Woodlands 
Cemetery Co. of Philadelphia, v. Lodge, 
16 A.2d 250. 

Where declaration in action on execu- 
tor’s bond alleged that executor ig- 
nored provision of will directing him 
to pay to Pennsylvania cemetery cor- 
poration a sum sufficient to keep fam- 
ily burial lots in perpetual care out of 
interest therefrom and that legacy 
was in the sum of $650.20, legacy 
could not be said on demurrer to be 
void for uncertainty in amount.—State, 
for Use of Woodlands Cemetery Co. of 
Philadelphia, v. Lodge, 16 A.2d 250. 

gore In re Johnston [1941] 3 Dom.L.R. 
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§ 1466 

N.Y.App.Div. Under will devising to 
son use and occupation of certain 
rooms and articles therein, which use 
and occupation were subject to proviso 
that the premises should be retained 
in use and occupation by another son, 
and if such other son should not desire 
to retain the premises as his share of 
the estate, then executors should dis- 
pose of premises free of liens, and 
bequeathing residue of estate equally 
among the two sons and a daughter, 
testatrix indicated desire to have son 
stay on premises if other son took 
them as part of his residuary estate, 
but not otherwise, and that each of 
the three children should have _ one- 
third of the estate—In re Sliter’s 
Will, 24 N.Y.S.2d 802, 261 App.Div. 


62. 
§ 1469 

La. Where bequests in will were 
duplicated in codicils which did_ not 
revoke prior legacies or limit the later 
ones to those only, the legacies were 
cumulative and not disjunctive or rep- 
etitious, particularly where value of 
estate was sufficient to permit payment 
of cumulative amount of all legacies 


absolutely and. 


— 


§ 1472 


and testatrix did not revoke any prior. 
particular legacies but on contrary set 
up other legacies. Rev.Civ.Code, arts. 
1691, 1693, 1712, 1717, 1723.—Succes- 
ree of Stallings, 1 So.2d 690, 197 La. 


§ 1470 

N.J. Where testator by his original 
will gave an absolute interest in prop- 
erty to his son, and by codicil testator 
revoked absolutely each of the uncon- 
ditional gifts made for the son and 
created spendthrift trust for benefit of 
son, his wife and gson’s children, and 
provided that trust corpus should upon 
the son’s death be paid to his children, 
the gift by codicil was not a ‘‘substi- 
tutional gift” so ag to remain liable 
for the son’s debts to the estate, and 
was a new and independent gift to take 
the place of the gifts annulled by revo- 
cation.—In re McGregor’s Estate, 19 A. 
2d 865, 130 N.J.Hq. 5. 


§ 1471 

N.J. A substitutional gift is subject 
to all the incidents, conditions and lim- 
itations which attach to the original 
gift.—In re McGregor’s Hstate, 19 A.2d 
865, 130 N.J.Hq. 5. 


§ 1472 

Cal.App. A testamentary provision, 
bequeathing and devising ‘all the rest 
and residue and remainder” of testa- 
tor’s estate in trust after directing 
payment of all debts and funeral ex- 
penses, was not a “residuary clause’. 
—Childs v. Gross, 107 P.2d 424, 

A “residuary clause’”’ in will is clause 
disposing of part of testator’s prop- 
erty remaining after satisfying be- 
quests and devises.—Childs y. Gross, 
107 P.2d 424. 

App.D.C. Where a testator’s inten- 
tion to dispose of all his estate is evi- 
dent, the language of the residuary 
clause is not required to be aptly de- 
seriptive of the precise character of 
all the interests intended to pass under 
it—Reeves v. American Security & 
Trust Co., 115 F.2d 145. 

Fla. The term “residuary clause’ 
means provision for disposition of 
what remains in an estate after the 
distribution of bequests made in a 
Tae ean v. Wallace, 199 So. 

A “residuary fund’ is a reservoir 
comprising what is left of an estate 
which the testator has failed to dis- 
pose of in devises, and is of im- 
portance secondarily to the provisions 
of the will for specific bequest, and 
may be appreciated because of an ex- 
cess above the bequests, or depreciat- 
ed to effectuate the other provisions 
of a will—Luxmoore y. Wallace, 199 
So. 492. 

A “residuary legatee” is one who re- 
ceives all the testator’s personal estate 
not otherwise effectually disposed of 
by his will—Luxmoore v. Wallace, 199 
So. 492. 

Il.App. A “residuary devise or be- 
quest” is one which embraces testa- 
tor’s property not otherwise disposed 
of by his will, and which covers res- 
idue or remainder of estate and nec- 
essarily presupposes prior legacies or 
devises to be first satisfied, and is gen- 
erally limited to residue only, and a 
devise of the whole of an estate can- 
not be considered as a residuary de- 
vise——In re Marti’s Hstate, 35 N.H.2d 
696, 311 LDll.App. 237. 

By a “specific devise or bequest,” 
the testator intends the devisee or leg- 
atee to have a thing certain, and by 
a “residuary devise or bequest,” the 
testator intends that the devisee or 
legatee shall have something which is 
uncertain or which cannot be described 
with certainty by the testator.—In re 
Marti’s Hstate, 35 N.W.2d 696, 311 Ill. 
App. 237. 


N.Y.App.Div. Ordinarily, the inten- 
tion of a testator to dispose of all of 
his property may be evidenced by a 
residuary clause,—In re Lynn’s Wstate, 
26 N.Y.S.2d 96, 261 App.Div. 513, modi- 
fying 20 N.Y.S.2d 925, 174 Misc. 361, 
affirming 23 N.Y.8S.2d 995, 175 Misc. 
441. 

N.Y.Sur. Residuary clause of a will 
earries with it whatever may not be 
otherwise legally disposed of.—In re 
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Wildenburg’s Estate, 21 N.Y.S.2d 331, 
174 Mise, 503. 

Where residuary bequest is not cir- 
cumscribed by clear expressions in 
instrument, and title of residuary leg- 
atee is not narrowed by special words 
of unmistakable import, he will take 
whatever may fall into residue, wheth- 
er by lapse, invalid dispositions, or 
other ‘accident.—In re Wildenburg’s 
Estate, 21 N.Y.S.2d 331, 174 Misc. 503. 

N.Y.Sur. There can be no_ residue 
of a residuary.—In re Matthiessen’s 
Will, 23 N.Y.S.2d 802, 175 Misc. 466. 

Residuary clauses of wills are to be 
broadly construed.—In re Matthies- 
sen’s Will, 23 N.Y.S.2d 802, 175 Misc. 
466. 

Pa. A “residuary clause’ is one the 
language of which, when read in con- 
nection with the will as a whole, fairly 
manifests an intention to make dis- 
position of everything which testator 
has not otherwise disposed of by the 
will of which it forms a part, and if 
that intention is manifested, the provi- 
sion will be given effect as a “residuary 
clause’ however technically inappro- 
priate the language used may _ be, and 
irrespective of its position with rela- 
tion to the other provisions of the 
will.—In re Haak’s Hstate, 18 A.2d 671. 

Pa.Super. The words “rest and resi- 
due”, in a testamentary provision, in 
the absence of language showing con- 
trary intention, means the estate re- 
maining after satisfaction of charges, 
debts, and particular legacies and 
devises and the withdrawal of specific 
gifts made in codicils—In re Rettew’s 
Estate, 16 A.2d 322. 

The “residue” of an estate in testa- 
mentary language means whatever is 
not specifically devised or bequeathed. 
—In re Rettew’s Hstate, 16 A.2d 322. 

The operating effect of a clause dis- 
posing of whatever is not specifically 
devised or bequeathed is that of a 
residuary clause regardless of in what 
portion of a will the clause may be.— 
In re Rettew’s Estate, 16 A.2d 322. 


_Pa.Orph. Where testatrix wrote her 
will in longhand, giving to each of 
several named children the sum of five 
dollars and following their names with 
the words “And to Jennie After all ex- 
penses are paid I leave the balance of 
my estate, including the household fur- 
niture,” it is clear she did not intend to 
die intestate as to the bulk of her es- 
tate and Jennie receives the residue of 
the estate—Newhart v. Miller, 2 Mon- 
roe L.R, 88. : ‘ ve 

Wash. A provision in will reciting 
that testator gave the residue and re- 
mainder of his estate to a school mani- 
fested an intention by testator to dis- 
pose of any and all interests capable 
of being bequeathed by him, and pro- 
vision was to be interpreted as mean- 
ing that testator left all the residue 
and remainder of his property, of 
whatever description, to school.—In 
re Verchot’s Estate, 104 P.2d 490. 

The residuary Clause of a will is as 
much a part of will as’ any other pro- 
vision contained therein, and a _ dis- 
position of property to which the 
clause applies is as effective as a dis- 
position pursuant to any other provi- 
A aaa Te Verchot’s Estate, 104 P.2d 

The test of power of disposition by a 
“residuary clause’ is whether property 
belonged to testator, and not whether 
testator knew that property was his, 
and legal effect of such a clause is to 
cover everything capable of being 
passed by will which is not otherwise 
well disposed of, and the clause in- 
cludes such property as testator may 
have forgotten or overlooked, or to 
which he may not have known that he 
had title—In re Verchot’s Hstate, 104 
P.2d 490. 

It is presumed that residuary clause 
in a will carries with it every interest, 
whether known or unknown, imme- 
diate or remote, unless the clause by 
express provision, or necessary impli- 
eation, excludes some particular fund 
or interest of estate—In re Verchot’s 
Dstate, 104 P.2d 490. 

Wash. A testator’s interest in a 
war risk policy, which had been issued 
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to testator’s son, who had died intestate 
leaving as his only heirs testator and 
testator’s wife, who was a_ beneficiary 
in policy and who had devised her 
entire property to testator, passed un- 
der residuary clause of testator’s will 
reciting that testator gave residue of 
his estate to a certain school, irrespec- 
tive of whether testator knew of his 
interest in policy.—In re Verchot’s Hs- 
tate, 104 P.2d 490. 

See In re Grossi [1940] 3 Dom.L.R. 
787; In re West [1941] 1 Dom.L.R. 
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Cal. No particular mode of expres- 
sion is necessary to constitute a “re- 
siduary legatee’’, but it is sufficient if 
intention is plainly expressed in will 
that surplus of estate, after payment 
of debts and legacies, shall be taken 
by the person there designated.—In re 
Lawrence’s Hstate, 108 P.2d 893, prior 
opinion 192 P.2d 559, 

Cal.App. A general residuary clause 
precludes intestacy as to any part of 
the estate unless clear intent of will 
prevents such construction.—_In_ re 
Chamberlain’s Estate, 115 P.2d 235. 

The words “rest and residue” are in 
themselves comprehensive enough to 
include any interest in the estate of 
testator not previously devised or be- 
queathed, and the safest course is to 
abide by the words unless upon the 
whole will there is something amounting 
almost to demonstration that plain 
meaning of words is not the meaning 
of the testator—In re Chamberlain’s 
Estate, 115 P.2d 2385. 

Yhe words “rest”, ‘residue’, or “re- 
mainder” are commonly used in a res- 
iduary clause, but all that is neces- 
sary is an adequate designation of 
what has not otherwise been disposed 
of, and the fact that a provision so op- 
erating is not called a residuary clause 
is immaterial—tIn re Chamberlain’s Hs- 
tate, 115 P.2d 235. 

Ra. Where testator gave to his wife 
what she would take under intestate 
laws and directed that the “distributing 
half’ should be divided as testator di- 
rected in certain writings in favor of 
relatives and that anything remaining 
should be divided equally among cer- 
tain employees, and no writings capa- 
ble of operating as valid testamentary 
dispositions in favor of relatives were 
found, the provision for employees was 
not a true “residuary clause,” and em- 
ployees were not entitled thereunder .to 
everything not given to wife. 20 P.S. § 
aa et seq.—In re Haak’s Estate, 18 A. 
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Cal.App. Under holographic will 
specifically devising testatrix’ home to 
designated legatee and devising $1 each 
to testatrix’ three half-brothers or any- 
one contesting will, and then provid- 
ing “all jewelry and personal effects 
* go to (named person)”, the 
latter provision referred only to cloth- 
ing and ornaments or any other small 
articles which usually attend the per- 
son, and was not a “general residuary 
clause’”’.—In re Sorensen’s Estate, 115 
P.2d 241, 

Where an ademption of a _ specific 
devise of testatrix’ home was worked 
by sale of property during testatrix’ 
lifetime, provision in holographic will 
that “all jewelry and personal effects 
* * * go to (named person)” was not 
a “general residuary clause’, so as to 
dispose of money derived from sale of 
the property. Probate Code, § 73.—In 
re Sorensen’s Wstate, 115 P.2d 241. 

Pa.Orph. Where testatrix provided 
in one item of her will that a bequest 
should become a part of her residuary 
estate on the death of the life tenant 
and be distributed under the intestate 
laws, this fund was clearly distinguish- 
able from another fund created by a 
different item in the same will for the 
benefit of certain other designated life 
tenants with a limitation over for its 
residue. Testatrix could call the funds 
disposed of under both items as her 
residuary estate and dispose thereof 
under different provisions.—In re Les- 
lie’s Estate, 88 P.L.J. 635. 
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distributing a few personal possessions 
listed on other pages, all the rest and 
residue, decedent gave to a designated 
beneficiary including any furniture, 
rugs and personal apparel, operated to 
dispose by will of the rest and_resi- 
due of decedent’s estate—In re Cham- 
berlain’s Hstate, 115 P.2d 235. 

N.Y.Sur. Where the word “residue” 
contained in final dispositive clause of 
will was broad and comprehensive, the 
residuary clause constituted a valid and 
complete disposition of all remaining 
property not previously devised in the 
will, notwithstanding a further phrase 
“including stocks and cash in banks,’ 
since the phrase was merely descrip- 
tive and did not impose a limitation on 
the general and complete distribution 
of the entire balance of the estate.—In 
re Magee’s Hstate, 23 N.Y.S.2d 880, 175 
Mise. 423. 

Where final sentence in residuary 
clause of will contained a reference to 
a list of bank accounts and securities 
that testatrix possessed, which list was 
not offered for probate as part of will 
nor was it included in will offered for 
probate, such list did not affect the 
interpretation of the residuary clause, 
where the will made a complete dis- 
tribution of property of testatrix.—In 
re Magee’s Hstate, 23 N.Y.S.2d 880, 175 
Mise. 423. 
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Mo. Where will expressly provided 
for sale of lands and reinvestment of 
amount of widow’s dower in such real 
estate as should be agreed upon and 
that real estate so purchased was to be 
held by widow during her life and at 
her death descend to testator’s children 
and widow took under such will, and 
thereafter one of the children in his 
will gave to his brother a note for 
$2,107 executed by him and payable at 
the death of his mother, heing for in- 
terest in the homestead of their father, 
and the residue of such child’s estate 
was devised to his daughter and her 
bodily heirs, the child intended that his 
interest in the unsold part of the land 
should pass to his brother, and persons 
claiming through child’s daughter ob- 
tained no interest in such land.—Price 
v. Gordon, 147 S.W.2d 609. 

N.Y.Sur. In construing a will, the 
“residuary estate” carries everything of 
which the testator died possessed and 
of which no effectual disposition is 
elsewhere made in the will, and is what 
remains after deducting debts, legacies, 
and expenses of administration.—In re 
Gray’s Estate, 29 N.Y.S.2d 123, 176 
Mise. 829. 
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_ ©.C.A.Fla. The proceeds of life pol- 
icies designating as beneficiaries the in- 
sured’s executors, administrators and 
assigns did not pass to the executor 
of insured’s estate under a residuary 
clause bequeathing all the rest and res- 
idue of the insured’s estate of every 
nature and kind whatsoever and where- 
soever situated to a named beneficiary 
so as to require inclusion thereof in 
the insured’s estate for the purpose of 
determining the estate tax in view of 
Florida law as construed by the state 
Supreme Court that the proceeds of a 
policy in such a case go directly to 
the beneficiaries named in the statute 
and are not receivable by the executor. 
Comp.Gen.Laws Fla.1927, § 7065; Rev- 
enue Act 1926, § 302(¢), 26 U.S.CLA. 
Int.Rey.Code, § 811(g).—Webster  y. 
Commissioner of Internal Revenue, 120 
H.2d 514. 

Ark. A will, stating testator’s pur- 
pose to dispose of his entire estate, de- 
vising certain lots to his wife for life 
and an undivided half thereof at her 
death to his grandson in fee simple, and 
giving all residue of his estate to wife, 
devised to her not only life estate in 
all such land, but fee in half thereof, 
so that testator did not die intestate 
as to any part thereof.—Nolen y. Per- 
ry, 150..S.W.2d 52: 

App.D.C. A residuary clause includes 
a reversionary interest in property 
which would take effect immediately 
upon failure of contingent remainders 
where it is nowhere disposed of in 
the will.—Reeves v. American Security 
& Trust Co., 115 F.2d 145, 
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.Miss. Under will devising testatrix’ 
property remaining after payment of 
special legacies and debts to a residuary 
deyisee, a possibility of reverter owned 
by testatrix in land at time of testatrix’ 
death passed to residuary devisee and 
did not descend according to laws of 
descent and _ distribution. Rey.Code 
1857, c. 36, art. 1; Code 1930, §§ 2110, 
3550.—Ricks v. Merchants Nat. Bank & 
Trust Co. of Vicksburg, 2 So.2d 344. 
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S.C. Where testator bequeathed to 
his two daughters all of the household 
furniture and fixtures and other ‘“‘per- 
sonal property” on premises which he 
had previously devised to the daugh- 
ters, and the will contained a residu- 
ary clause, the quoted words were not 
operative to pass to the daughters cer- 
tain money which was discovered in 
an old trunk in the house, after testa- 
tor’s death, even though the words 
“personal property’ would have a 
broad enough signification to include 
“money”, that is, silver and bank bills, 
if it had been testator’s intention to do 
so.—Quick v. Owens, 15 S.H.2d 837, 
198 S.C. 29. 
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N.Y.Sur. Under will *bequeathing to 
emplovee one eighth of ‘my residuary 
estate” computed without allowance for 
the amount of legacy, executors, in 
computing residuary estate, properly 
deducted amounts paid pursuant to a 
separation agreement entered into by 
the testator and his former wife and 
an indenture of trust executed by the 
testator and _ trustee, since agreement 
imposed valid obligations upon the tes- 
tator and upon his estate.—In re Gray’s 
Estate, 29 N.Y.S.2d 123, 176 Misc. 829. 

Under will bequeathing to employee 
one-eighth of “my residuary estate” 
computed without allowance for the 
amount of legacy, executors, in com- 
puting residuary estate, properly de- 
ducted administration expenses, execu- 
tors’ commissions, estate taxes and the 
actual decrease in the value of the as- 
sets.—In re Gray’s Estate, 29 N.Y.S.2d 
123, 176 Misc. 829. 

Under will bequeathing to employee 
a fraction of “my residuary estate’ 
computed without allowance for the 
amount of legacy, executors erred in 
failing to include in their computa- 
tion of the residuary estate the net in- 
come earned during the period of ad- 
ministration, since such income belongs 
to the residuary estate-—In re Gray’s 
Estate, 29 N.Y.S.2d 123, 176 Misc. 829. 

Under will bequeathing a fraction of 
residuary estate to an employee, prop- 
erty over which testator had power 
of appointment under a_ separation 
agreement with former wife was not 
part of the “residuary estate’ and 
could not be considered in fixing the 
amount of the legacy to be given to 
the employee.—In re Gray’s Estate, 29 
N.Y.S.2d 123, 176 Mise. 829. 

Where testator bequeathed a fraction 
of residuary estate to an employee, 
the surrogate in ascertaining testator’s 
intention as to what was included with- 
in the term ‘“residuary estate’ would 
not determine the validity or invalid- 
ity of exercise of the power of appoint- 
ment under an inter vivos trust cre- 
ated pursuant to separation agreement 
between testator and former wife, 
since the validity or invalidity of the 
exercise of the power should be _ de- 
termined in an appropriate proceeding 
or action.—_In re Gray’s Estate, 29 N. 
Y.S.2d 123, 176 Misc. 829. 
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©.C.A.Tex. Under Texas law, the 
largest estate the language of will is 
capable of conveying must be accepted 
over that of a lesser estate, unless it 
clearly appears otherwise. Rey.St.Tex, 
1925, art. 1291.—Busha vy. Fortson, 116 
F.2d 325. 
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Iowa. A will devising a life estate 
will not be interpreted as a devise of 
the fee, merely because a contrary in- 
terpretation would result in intestacy 
as to the remainder.—Anderson v. Gifft, 
294 N.W. de ; 

Ky. The law favors the creation of 
a fee rather than a lesser estate in 


| ; 
WILLS 

eases of doubt of the effect of the 

effort to create the lesser fee.—Le- 

compte vy. Davis’ Ex’r, 148 S.W.2d 292, 

285 Ky. 4338. 

Ky. In construing a will, a con- 
struction favoring a fee-simple title 
should be adopted where it is not clear 
from the will as a whole that a lesser 
estate was intended to be devised.— 
Clay v. MeNabb, 151 S.W.2d 1027, 286 
Ky. 751. 

N.Y. Where will was in handwriting 
of testatrix and it seemed clear that it 
was her intention as shown by the 
will to give property to her sister ab- 
solutely and not merely for life, the at- 
tempt to do so would not be frustrated 
by a strained construction.—In re 
Forde’s Will, 36 N.E.2d 79, 286 N.Y. 
125, affirming 25 N.Y.S.2d 407, 261 
App.Diyv. 819, appeal denied 26 N.Y.S. 
2d 494, 261 App.Div. 942. 

N.C. Under will which gave to testa- 
trix’ husband, “in fee simple, my entire 
estate as long as he lives, he to use 
only the rents and interest’’, and which 
peace other dispositions of cash and 

alance of estate with phrase “at my 
beloved husband’s death’, the words 
“fee simple’ were not used in their 
legal or technical sense and husband 
took a life estate only.—Shoemaker v. 
Coats, 10 S.H.2d 810, 218 N.C. 251. 

Even if mother’s will gave fee simple 
rather than life estate to father so that 
daughter who was left balance of 
mother’s estate did not acquire fee 
simple to realty under mother’s will, 
daughter took fee simple to the realty, 
upon father’s subsequent death, under 
father’s reciprocal will which likewise 
left balance of estate to daughter.— 
Shoemaker v. Coats, 10 8.H.2d 810, 218 
N.C, 251. 

Tex.Civ.App. Generally, where an es- 
tate in land is granted or devised un- 
less limited by express words or by 
fair construction, a fee-simple estate is 
favored. Vernon’s Ann.Civ.St. art. 1291. 
—City of Stamford v. King, 144 S.W.2d 
923, error Sates 
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Ill Where will gave .testatrix’ 
daughter J. one-half of estate abso- 


lutely in fee simple, and the other half 
to J. as trustee to pay the income to 
another daughter A. during her nat- 
ural life, and provided that if A. should 
die, any portion of trust estate remain- 
ing in trustee’s hands should go to J., 
if living, and if dead, to the children 
of her body surviving, share and share 
alike, J. took a “remainder in fee” as 
to the trust estate directly under will 
by “words of purchase’ and_ not 
through trust by “words of limitation.” 
—Hlliott v. Brintlinger, 33 N.H.2d 199. 
376 Ill. 147. ; 

Ky. Under will devising residue of 
estate to devisees equally and in fee. 
simple and “absolute right’ quoted 
words were ‘“surplusage’ and added 
nothing to the estate theretofore cre- 
ated.—Wilham’s Guardian vy. Ferrell’s 
Ex’x, 151 S.W.2d 1029, 286 Ky. 754. 

Mass. A provision of will, which de- 
vised all of testator’s real’ estate to 
three children, naming them, in equal 
shares, expressed testator’s dominant 
intent to vest the fee title in the chil- 
dren, and succeeding provision of will 
expressed intent that issue of any pre- 
deceased child should take that child’s 
share according to statute, and that 
only in event a child predeceased testa- 
tor leaving no issue should the share 
of such child pass to surviving children, 
G.L.(Ter.Ed.) ¢. 191, § 22.—Mills -v. 
Blakelin, 30 N.H.2d 873, 307 Mass. 542. 

N.C. An unrestricted devise of real- 
ty carries the fee. C.S. § 4162.—EKarly 
v. Tayloe, 13 S.H.2d 609, 219 N.C. 363. 
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C.C.A.Tex. Under will conveying 
property to trustee for benefit of minor 
children of testator’s' deceased son un- 
til such grandchildren should become 
of age or should marry when trustee 
should deliver to each of them one- 
third of such share of their property 
and that such grandchildren should 
enjoy their interests during their lives 
and at their deaths their interests 
should be inherited by surviving bodily 
heirs, and if such grandchildren should 
die without leaving children surviving 
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then the whole of the property should 
be divided among testator’s other heirs, 
testator intended that such grandchil- 
dren should take title to lands in fee 
simple. Rey.St.Tex.1925, art, 1291.— 
Busha v. Fortson, 116 F.2d 325. 

N.J.Ch. Where testatrix ‘bequeathed 
the whole of her property of every 
kind to her son and his “heirs”, the 
words ‘‘and his heirs’? were words of 
limitation and not of purchase and the 
son obtained a gift in fee—Redmond 
v. New Jersey Historical Soe., 18 A.2d 
275, 129 N.J.Eq. 57. Z 

§ 1500 

N.C. Where testator provided that, 
after death of life tenant, land should 
be divided and allotted to children and 
grandchildren in equal shares, that is, 
“to my son Hufham or his children 
one share’’, devise was intended to pre- 
vent a failure of devise by lapse and 
was intended to mean that son should 
take if he should survive testator, and, 
if not, his children should take and 
son, having survived testator, was en- 
titled to share devised in fee. C.S. § 
4162.—WHarly v. Tayloe, 13 8.EH.2d 609, 
219 N.C. 363. 

§ 1501 


Minn. The statute providing that 
every devise of land shall convey all of 
the estate of the testator therein, unless 
it appears by the will that he intended 
to convey a less estate, has the effect 
of reversing the common-law rule by 
providing that a fee shall pass without 
words of inheritance or equivalent ex- 
pression of intention. Mason’s Minn. 
St.1927, § 8748—First & American 
Nat. Bank of Duluth v. Higgins, 293 
N.W. 585. 

N.Y. The fact that testatrix did not 
declare what was to be done with re- 
mainder of estate was some evidence 
that gift to sister was to be absolute. 
—In re Forde’s Will, 36 N.E.2d 79, 
286 N.Y. 125, affirming 25 N.V.S2d 
407, 261 App.Div. 819, appeal denied 26 
N.Y.S.2d 494, 261 App.Div. 942. 

_A will in handwriting of testatrix, re- 
citing that testatrix bequeathed all real 
and personal estate of which she might 
die possessed to her sister, for her 
maintenance, as long as she lived, the 
estate to be administered by a desig- 
nated individual, would be construed as 
an outright gift of decedent’s property 
to the sister rather than as a gift of a 
life estate, with remainder passing by 
intestacy to collateral relatives.—In re 
Forde’s Will, 36 N.H.2d 79, 286 N.Y.’ 
125, affirming 25 N.Y.S.2d 407, 261 
App.Div. 819, appeal denied 26 N.Y.S.2d 
494, 261 App.Div. 942. 
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Ariz. Generally, whenever an estate 
is given to a person generally or indef- 
initely with an unlimited power of dis- 
position annexed, the absolute fee is 
vested in the first taker, and an execu- 
tory limitation over is repugnant and 
void.—In re Hayward’s Hstate, 110 P. 
2d 956. 

Ky. The power to sell or dispose of 
as devisee may deem proper carries 
the “fee”, and so does power to hold 
and dispose of, or power to sell and 
transfer as devisee may deem neces- 
sary and proper.—Scott v. Smith, 151 
S.W.2d 770, 286 Ky. 697. 

Where will gives to one full power 
to sell and convey without any pro- 
vision for reinvestment, devisee takes 
the “fee’.—Scott vy. Smith, 151 S.W.2d 
770, 286 Ky. 697. 

N.C. A devise to a person generally 
or indefinitely, with power of disposi- 
tion or appointment, carries the fee, 
but, where such power of disposition 
or appointment is annexed to a life 


estate, the express Jimitation for life 
will control operation of the power 
and prevent it from enlarging the 


estate into a fee—Smith vy. Mears, 10 
S.H.2d 659, 218 N.C) 193: 

OhioApp. A will devising realty to 
testator’s wife for life, with right to 
use so much of testator’s property as 


might be necessary for her mainte- 
nance, and, after her death, the re- 
mainder to named children, vested a 


“fee simple estate in remainder” in 
children, subject to be divested by con- 
sumption of the property, and that 
interest was subject to levy and sale 
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Where there is an absolute de- 
of property, a_subsequent clause 
yressing a wish, desire, or direction 
its disposition after death of dey- 
r legatee will not defeat devise or 
estate in the property to right 
SSESS and use during life of dev- 
but rather the absolute, devise 
ds and the one clause He Me be 
rded as presenting precatory_ lan- 
re.—In re Hayward’s Estate, 110 P. 


“Tt is my 
* * 


ion as she saw fit, 
essed in will was merely precatory 
‘therefore did not have effect of 


her death, should provide for dis- 
2 f all property she might possess 
the time of her death equally be- 
‘their two nieces, and that in 
nt of death of himself and his wife 
he same time, ‘it is my desire and 
I ‘by direct” that all property be 
erted into cash and be divided 
liy between the two nieces, will 
ed that testator did not intend to 
widow absolute title, but merely a 
estate—English y. Ragsdale, 147 
2d 653 


Where will gave testatrix’ hus- 
da life estate in testatrix’ entire 
ate’ and at husband’s death gave 
aughter balance of “estate’’ after 
-eash disposition, daughter took a 

‘simple in realty.—Shoemaker  v. 
: 16 SHi2a) $10, 218 N-C. 261. 
N.C. Where testator provided that 
on death of life tenant land should be 
divided and allotted to his children and 

ndchildren in equal shares, ex- 
essed wish that home and farm 
hould remain the property of his chil- 
ren, grandchildren and their children 
is not to be conveyed out of the 
mily’, if regarded as a restraint on 
ienation, was void, and if merely the 
ression of a desire on the part of 
testator was ineffectual.—Harly v. 
loe, 13 S.H.2d 609, 219 N.C. 363. 
a. In construing a_ testamentary 

expressions for the support or 
ntenance of a beneficiary and the 
port, instruction, and education of 
beneficiary’s children are consid- 
ered as explanatory of the object of the 
gift or of the motive for making the 
, and not as limitations of the gift 
or as vesting any interest in the chil- 
dren referred to therein.—In re Cun- 
gham’s Hstate, 16 A.2d 712, 340 Pa. 


5. 
ON § 1519 

_Ind.App. Where an estate is given to 
a person generally or indefinitely, with 
power of disposition, it carries a fee 
ind a devise over is repugnant and 
void, except where testator gives to the 
first taker an estate for life only, by 
eertain and express words, and an- 
i nexes it to the power of disposal.— 
Kramer vy. Kramer, 33 N.EH.2d 360. 

8.C. Under will devising to children 
residuary estate and providing that 
four of children should receive one- 
sixth each and that two daughters 
should receive one-sixth each and that, 


r sha 

go to surviving sister wi 

if devisee should marry, Vids 
be given to heirs, testator intended to 
give each child one-sixth interest in fee 
simple in residuary estate and. estate 
could not be cut down by provisos In 
event of death of daughter.—Newnham 
vy. Forest Hills, Inc., 12 S.H.2d 10, 195 

3: 


S.C. 4 
§ 1520 

-Cal.App. Under statute declaring 
that when a clear and distinct devise is 
made, subsequent reasons or explana- 
tions shall not affect absolute disposal 
of the property, where will in one 
paragraph devised property to brother 
of testatrix and in succeeding para- 
graph stated that reason for devise 
was the belief of testatrix that brother 
would distribute estate in accordance 
with prior discussions, will could not 
be construed as an absolute devise and 
bequest to beneficiary on theory that 
subsequent paragraph merely stated a 
reason therefor. Probate Code, § 104. 
—Sears v. Rule, 114 P.2d 57. 

Conn. Where a testatrix makes an 
absolute gift of property she cannot 
thereafter create any further interest 
in or limitations upon it.—Burley v. 
Maguire, 16 A.2d 358, 127 Conn. 242. 

A clear gift of an absolute interest 
in property will not be cut down to a 
lesser estate by mere implication from 
a later testamentary provision which 
is uncertain or ambiguous.—Burley v. 
Maguire, 16 A.2d 358, 127 Conn. 242. 

Testamentary language which stand- 
ing alone would be sufficient to create 
an absolute title to property may be 
restricted so as to pass a lesser in- 
terest by language clearly indicating 
intent and equivalent to a positive pro- 
vision.—Burley v. Maguire, 16 A.2d 
358, 127 Conn, 242. 

Del.Super. Under item of will de- 
vising to testator’s brother and his 
heirs forever all testator’s right, title, 
interest, part, or share in a _ certain 
tract of land which testator and broth- 
er had purchased from certain persons, 
testator’s interest in land mentioned 
was vested in brother in fee simple, un- 
affected by other provisions of will or 
codicil in irreconcilable conflict with 
item if referring to the same land, 
where testator and brother owned other 
property as tenants in common at time 
of execution of will and codicil.—Cul- 
ver v. Blliott, 15 A.2d 423. 


Ky. Where a fee is given in one 
clause of will, and a later clause at- 
tempts to cut fee to a lesser estate, 
language of later clause must be clear 
and unambiguous.—Lecompte v. Davis’ 
Ex’r, 148 S.W.2d 292, 285 Ky. 433. 

Ky. The intention of testator must 
be found independently of any limita- 
tion over of what may remain at death 
of first taker, where latter is given 
absolute estate-——Scott v. Smith, 151 
S.W.2d 770, 286 Ky. 697. ft 


A testator, after bestowing on devisee 
absolute title to property and carry- 
ing with it all of the powers of abso- 
lute owner, is without authority to 
dispose of or attempt to dispose of 
remnant of property, if any, which his 
devisee might not dispose of or con- 
sume during his lifetime, but rule 
does not prevail where estate of first 
taker is limited for his life or where 
he is expressly given right and power 
to encroach on the corpus for his main- 
tenance and support.—Scott v. Smith, 
151 S.W.2d 770, 286 Ky. 697. 

Ky. Where testatrix devised residue 
of estate to devisees in fee simple and 
by subsequent clause empowered execu- 
trix to convey all property owned by 
testatrix at her death and to give good 
title, clause giving executrix power to 
sell the property was not inconsistent 
with the devise in fee simple, but de- 
visee took land in fee subject to the 
power of sale given tg executrix which 
power of sale was not a limitation on 
the fee but a “condition” attached to 
it.—Wilham’s Guardian v.  Ferrell’s 
Hx’x, 151 S.W.2d 1029, 286 Ky. 754. 

Mass. Where a will devised to testa- 
tor’s children certain real estate in 
fee, the estate thus created could not be 


ea 


came im aterial in co struc of will, 
—Mills y. Blakelin, 30 N.H.2d 873, 3! 
Mass. 542. 


th . 

Minn. A bequest or devise of an ab- 
solute interest can be cut down to a- 
lesser interest by subsequent language _ 
in the trust instrument, only when the 
subsequent language is as clear, plain, © 
and unequivocal as the language show- 
ing the passing of a_fee—First & 
American Nat. Bank of Duluth vy. Hig- 
gins, 293 N.W. 585. 

Mo. An absolute title given by one 
provision of will may be cut down by 
other provisions of the will, if it clear- 
ly appears that it was the testator’s in- 
tention to create a life estate only in 
the first taker, and in determining that 
question, the clause giving an absolute 
title, if it stood alone, and other pro- 
visions of the will which cut that title 
down, should be construed together.— 
English v. Ragsdale, 147 S.W.2d 653. 

N.Y. A bequest of property abso- 
lutely should not be cut down by sub- 
sequent words unless an intent so to 
do is unmistakably indicated.—In re 
Forde’s Will, 36, N.E.2d 79, 286 N.Y. 
125, affirming 25 N.Y.S.2d 407, 261 
App.Div. 819, appeal denied 26 N.Y.S. 
2d 494, 261 App.Div. 942. 

N.Y.Sur. An absolute gift will not 
be cut down to life estate by repug- 
nant or ambiguous language in will.— 
In re Wildenburg’s Estate, 21 N.Y.S. 
2d 331, 174 Mise. 503. 

N.C. Where will provided “I wish 
my estate of whatever nature equally 
divided among’? wife and three chil- 
dren, and by a subsequent clause it 
was provided that, in the event that 
either child die without will, the child’s 
share should descend to children, or 
if no surviving children to revert to 
testator’s other children or grandchil- 
dren, quoted provision carried the fee 
and subsequent clause being repugnant 
to estate previously devised was insuf- 
arg to pet or divest it. C.S. § 4162. 
—Croom v. Cornelius, 14 S.B: 
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Tenn. A clear and certain devise of 
a fee, about which testamentary inten- 
tion was obvious, would not be cut 
down or lessened by subsequent words 
wae ey oe or of doubtful 

ning.—Comford v. Cantrell, 1 5 
W.2d 1076, 177 Tenn. 553. ce 

Generally, where by will, an absolute 
gift of property is made, in first in- 
stance and followed by limitation over 
on death of devisee, absolute gift ig not 
taken away by the gift over, unless gift 
ee ae nee ee effect.—Comford 

, antrell, .W.2 
Tenn. 553. : 1OTe: rit 

Tenn. Where husband devised prop- 
erty to wife by use of words “‘to te het 
absolute estate forever’, and a subse- 
quent provision in will stated that it 
was | husband’s “request” that upon 
wife’s death She should devise prop- 
erty to certain of husband’s relatives 
wife’s fee in property would not be 
cut down by construing subsequent 
clause as impressing property with a 
trust in favor of husband’s relatives 
at wife’s death.—Comford y, Cantrell 
151 S.W.2d 1076, 177 Tenn. 653. ; 
2 Generally, precatory words such ag 

request”, “desire’, and the like have 
no legal effect when a gift is made to 
one Pha ea ce in his own right.— 

omford v. Cantrell, 151 S.W. 

177 Tenn. 553. ‘ cae 43 rg 
weno In re Foss [1940] 4 Dom.L.R. 


§ 1521 ; 

Ind.App. The language of a will by 
which testator’s widow was given the 
whole of testator’s estate “to have and 
control the same according to her own 
good pleasure’ was sufficient to vest 
in the widow a ‘fee simple’ title, not- 
withstanding added provision that, 
should any part of estate remain undis- 
posed of at widow’s death, such part 
should descend to testator’s children,— 
Kramer vy. Kramer, 33 N.E.2d 360. 

Where testator bequeathed all his 
property, both real and personal, to 


’ 
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his widow ‘to have and control the 
same according to her own goo 
pleasure’, and widow sold all of the 
property, distributed a part of the 
proceeds in cash, and with the re- 
mainder purchased other real estate 
placing the title thereto in the name 
of a daughter, nothing remained at 
widow’s death to pass under provision 
of -testator’s will that should any part 
of his property remain undisposed of 
at widow’s death it should descend to 
his children in equal shares.—Kramer 
v. Kramer, 33 N.E.2d 360. 

Ky. Where property is devised to a 
person absolutely with unlimited power 
of disposition, and by subsequent pro- 
vision testator undertakes to devise 
whatever may be left of property at 
first taker’s death, limitation over is 
yoid, and first taker acquires fee-simple 
title—Walker v. Butler, 144 S.W.2d 
210, 284 Ky. 179. 

A will giving remainder of property 
to wife, and directing that wife should 
have complete control thereof to ex- 
tent of selling realty, and should use 
property or proceeds as she should 
desire, and directing disposition of 
property remaining at her death, gave 
wife a fee-simple estate, and gift over 
was void.—Walker v. Butler, 144 S.W. 
2d 210, 284 Ky. 179. 


Ky. If absolute estate in property 
is devised to first taker, limitation 
over to another of what may be left 
of property at former’s death is void. 
—Scott v. Smith, 151 S.W.2d 770, 286 
Ky. 697. 

Where will devised all of testator’s 
property to his widow, ‘for her to use 
,and manage and dispose of as she 
thinks best,’ and there was no provi- 
sion for reinvestment nor anything in 
will showing testator’s purpose to lim- 
it or qualify power of disposing of 
property, will gave widow the ‘fee’, 
and subsequent limitation over to oth- 
ers of property left at widow’s death 
was void.—Scott v. Smith, 151 S.W.2d 
770, 286 Ky. 697. 

Since will is not complete until all of 
it is written and duly executed by 
testator, and since first clause giving 
absolute estate is not effectual, for any 
purpose, until will is executed, if tes- 
tator before doing so inserts sentence 
or clause qualifying absolute one, 
thereby manifesting his purpose and 
intention not te devise absolute estate 
by first sentence or clause he used, 
his intention so manifested would be 
given effect, but if the subsequent 
clause was so worded as not to destroy 
power of devisee to exercise chief right 
of absolute owner to dispose of and 
consume property, it would be con- 
strued as not qualifying or limiting 
absolute estate first given, and there- 
fore ineffectual for any purpose.—Scott 
ie Smith, 151 S.W.2d 770, 286 Ky. 


Neb. Where testator left his prop- 
erty to his wife “forever,’’ but the will 
also provided that it was the testator’s 
desire and wish that after his wife’s 
death, that all the remaining proper- 
ty should be divided between testator’s 
son and his daughter, testator’s wife 
was entitled to a life estate only, with 
power to dispose of and use the prin- 
cipal thereof only so far as the princi- 
pal might reasonably be necessary for 
her support, comfort and enjoyment, 
and all the property remaining at her 
death should go to and vest in testa- 
tor’s son and daughter, share and 
share alike, as tenants in common. 
Comp.St.1929, § 76-109.—Annable v. 
Ricedorff, 299 N.W. 373. 

Pa.Com.Pl. Testator vested title to 
his real estate in his wife, with power 
to convey a marketable title in fee 
simple during her lifetime, where he 
gave, devised and bequeathed all his 
roperty to her, her heirs and assigns, 
bat in a subsequent paragraph of the 
will he attempted to cut down the gift 
by giving one-half of what she had not 
expended or disposed of to his sister. 
The widow sold the property to de- 
fendant. After her death the sister 
claimed one-half of the lot conveyed. 
Bill dismissed.—Taylor v. Papale, 88 
P:L.J, 613. 
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Pa.Orph. Where the decedent’s will 
gave everything to his wife and by a 
subsequent paragraph directed “that 
what remains of my estate [after the 
wife’s death] be divided between my 
Six sons and four daughters,” the ques- 
tion arose as to whether the widow 
took an absolute estate or a life estate 
with power to consume. In considering 
the conflict between the rule that when 
an absolute estate is once given it 
cannot be cut down except by express 
words or necessary implication and the 
equally well settled rule that a will 
must be read “from all four corners” 
in order to ascertain the intent, and 
that each part must be given effect if 
at all possible, it wag held that the 
actual intent of the testator should 
govern, regardless of a possible viola- 
tion of the technical rule, and in this, 
case that the estate passing to the wi- 
dow was a life estate with broad pow- 
er to consume, but that such part as 
may be left at her death is subject to 
the provisions of the will. The estate 
was awarded to the widow directly and 
without bond.—In re McManus’ Estate, 
20 Wash. 194. 


1523 
Ark. A provision in will, devising 
testator’s interest in realty to trust 
company as. trustee for testator’s 


nephew, did not devise fee-simple title 
to him on _ testator’s death, but gave 
him only ‘‘life estate,’ in view of sub- 
sequent provision’ devising residue of 
testator’s property to same company 
in trust for such nephew, with direc- 
tions to pay him income therefrom 
and from property previously devised 
during his lifetime and to pay prin- 
cipal of trust estate on his death to 
his surviving issue or, if none, to cer- 
tain charitable organizations, so that 
such organizations, not residuary lega- 
tee under will of nephew, who died 
unmarried and without issue, took 
such interest in fee—Sheltering Arms 
sioepital vy. Shineberger, 146 S.W.2a 

Ky. Where will provided that es- 
tate funds should be kept invested in 
real estate until testatrix’ daughter 
was 60 years old and that, after the 
upkeep on property wags paid, the in- 
come was to be divided equally be- 
tween husband and daughter, and that 
on husband’s death “it is all to go to” 
daughter, testatrix intended to cre- 
ate a ‘“‘trust”’ for the joint use of hus- 
band and daughter if both should live 
until daughter arrived at the age of 


60, and that fee-simple title should 
vest in daughter, irrespective of her 
age on death of the husband. Ky.St. 


§ 2342.—Clay v. McNabb, 151 S.W.2d 
1027, 286 Ky. 751. 

Mass. Where one item of will de- 
vised to testator’s children certain real- 
ty in fee and residuary clause indicated 
testator’s desire to impose restrictions 
upon management and sale of the real- 
ty, the donative provision of will vest- 
ing fee title in children must prevail 
over restrictive provisions.—Millg v. 
Blakelin, 30 N.H.2d 8738, 307 Mass. 542. 

S.C. Where testator bequeathed 
“whole of my property” to wife, fol- 
lowing which he added “I do beseech 
and request’? that wife should make 
testamentary division of joint property 
remaining on her death between wife’s 
and testator’s brothers and sisters or 
their heirs, wife took the fee and her 
executrix could convey good title, and 
no “trust” was created in favor of 
wife’s and testator’s brothers and sis- 
ters or their heirs.—Tiencken y. Zerbst, 
13 S.H.2d 483, 196 S.C. 438. 

§ 1525 

Ark. Where testator bequeathed one- 
third of real estate to each of his three 
children and directed that none of the 
real estate should be divided or sold 
before year 1950, and that, if either 
of the children ‘break or attempt to 
break” the will, he or she shall be dis- 
inherited, testator did not intend to 
devise a fee simple title to a third in- 
terest to each child,—Fleming vy. Blount, 
151 S.W.2d 88. 

Mass. Where testator devised _ to 
three children the fee title in common 
to testator’s real estate, a succeeding 


§ 1551 


provision of will forbidding the sale 
or partition of the real estate without 
consent of two of the children, was in- 
consistent with the estate devised and 
therefore inoperative.—Mills v. Blake- 
lin, 30 N.E.2d 878, 307 Mass. 542: 

Where one item of will devised to tes-: 
tator’s children certain realty in fee 
and residuary clause indicated testa- 
tor’s desire to impose restrictions up- 
ou management and_sale of the realty, 
the donative provision of will vesting 
fee title in children must prevail over 
restrictive provisions.—Mills y. Blake- 
lin, 30 N.E.2d 873, 307 Mass. 542. 

Mo. Where a will vests fee-simple 
title on death of testator, the devise 
will not be cut down by an attempted 
restraint on alienation even for a lim- 
ited time.—Clark vy. Ferguson, 144 S.W. 
2d 116. 

Where will devised realty in fee 
simple to testator’s son, a clause that 
the son should not dispose of the realty 
until he arrived at age of 30 years was 
void and deed executed by the son 
when he was almost 28 years of age 
was valid.—Clark vy. Ferguson, 144 S&S. 
W.2d 116. 

Pa.Super. An estate in fee cannot be 
conditioned that it shall not be liable 
for debts of devisee in possession, and 
cannot be stripped by subsequent lim- 
itations of its legal incidents, such as 
the power of alienation.—Holmesburg 
Bldg. Ass’n v. Badger, 18 A.2d 529. 

Pa.Super. An estate in fee cannot be 
conditioned that it shall not be liable 
for debts of devisee in possession, and 
cannot be stripped by subsequent lim- 
itations of its legal incidents, such as 
the power of alienation.—Holmesburg: 
Bldg. Ass’n y. Badger, 18 A.2d 529. 


§ 1526 
N.Y. A will giving testatrix’ son use 
and occupation of certain parts of tes- 
tatrix’ farmhouse, with proviso that 
such premises should be retained in 


another son’s use and occupation di- 


recting executor to sell premises free of 
incumbrances created by provision for 
first-mentioned son, if other son did 
not desire to retain them as his share 
of testatrix’ estate, and devising re- 
mainder of estate to all of testatrix’ 
children equally, devised fee in such 
realty to such other son on his filing of 
consent to accept it as his share of es- 
tate, subject to restrictions in his 
brother’s favor.—In re Sliter, 36 N.E.. 
2d 75, 286 N.Y. 117, reversing In re 
Su Nene Will, 24 N.Y.S.2d 802, 261 App. 
iv. 52. 


§ 1542 
reve In re Ganong [1941] 1 Dom.L.R.. 
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C.C.A.4.. Where will of donor of gen- 
eral power of appointment provided 
that donee’s daughter, in default of ex- 
ercise of power, should have donee’s. 
entire share of donor’s estate in fee 
simple absolute, and donee’s daughter 
was living when donor died, domiciled — 
in Pennsylvania, under Pennsylvania 
law, daughter was vested with a fee- 
simple estate in remainder in property 
to which power was applicable subject 
to be divested by donee’s exercise of 
power.—Legg’s Estate v. Commission- 
er of Internal Revenue, 114 F.2d 760. 

Ind. A determinabie conditional fee 
may be conveyed, but the grantee takes 
title subject to the conditions with 
which it is impressed.—Weppler  y. 
Hofline, 29 N.E.2d 204, rehearing denied 
30 N.H.2d 549. 

Ky. Under will devising one-half tes- 
tator’s property to his wife and the 
remainder to testator’s wife to be held 
in trust for benefit of daughter, testa- 
tor’s wife took a defeasible fee and 
not merely a life estate with remainder 
to the testator’s heirs at law.—Mitchell 
vy. Dauphin Deposit Trust Co., 142 S. 
W.2d 181, 283 Ky, 532. 

N.Y.Sur. Provision of codicil that es- 
tate should be left according to original. 
will if husband, who by codicil was 
given entire estate, should die in ‘‘eom- 
mon disaster’ with testatrix or so. 
nearly together with testatrix that 
there was not reasonable time and op- 
portunity to probate testatrix’ will and 
codicil, stated a single condition which 
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related only to the circumstances that 
would arise if fatal injuries occurred 
both to testatrix and husband in a 
common disaster, and did not refer to 
deaths vccurring from natural causes 
unrelated to violence or accident affect- 
ing both testatrix and husband.—In, re 
pute Estate, 23 N.Y.S.2d 5, 175 Misc. 

Where codicil left entire estate to 
testatrix’ husband but provided that 
provisions of original will should re- 
main effective if husband should die in 
common disaster with testatrix or so 
nearly together with testatrix that 
there was not reasonable time and op- 
portunity to probate will and codicil, 
and 105 days after testatrix’ death from 
natural causes husband died from 
natural causes, after probate of will 
but before probate of codicil, the 105- 
day interval constituted a “reasonable 
time” and opportunity for probate of 
the instruments, and gift to husband 
was effective.—In re Bull’s Hstate, 23 N. 
Wesna.5, 175 Mise, 197. 

N.C. There can be no limitation of a 
fee after a fee unless there is some 
contingency which defeats or abridges 
the estate of the first taker in order to 
make room for the ulterior \limitation. 


—Sharpe v. Isley, 14 S.H.2d 814, 219 
INPOEST OS. 
§ 1552 
Del. In construing will whereby 


testatrix devised house to daughter 
as long as she remained single or ‘‘de- 
sires to remain in it’ with devise over 
to son in event daughter married or 
made another place her home, the 
quoted phrase could not be cast aside 
as having no purpose or meaning un- 
less it was entirely inconsistent with 
testatrix’ general purpose and_ intent. 
—Bradford v. Culbreth, 18 A.2d 143, 
affirming 10 A.2d 534, 1 Terry 378. 
In construing will providing “I give, 
devise and bequeath to my _= said 
daughter the house in Dover now oc- 


eupied by myself so long as she shall. 


remain single or desires to remain in 
it. If she marry or for any reason 
makes another place her home [I give 
and devise and bequeath the said 
house and land belonging thereto to 
my eldest son’, the two sentences 
were to be read _ together.—Bradford 
vy. Culbreth, 18 A.2d 143, affirming 10 
A.2d 584, 1 Terry 373. 2 

Where testatrix devised house to 
daughter ‘fas long as she shall remain 
single or desires to live in it’ with 
devise over to son in event daughter 
married or made another place her 
home, daughter’s defeasible life es- 
tate was not divested by her mar- 
riage where she continued to live in 
the house and therefore the son who 
had been absent for more than seven 
years, whether dead or living, was 
not seized of an estate of inheritance 
in the house, and demand of son’s 
wife for dower was without founda- 
tion. Rev.Code 1935, § 117.—Brad- 
ford v. Culbreth, 18 A.2d 1438, affirm- 
ing 10 A.2d 534, 1 Terry 373. 


Del.Ch. Where will directed that re- 
mainder of residuary estate be given to 
grandnephew in specified portions on 
his twenty-fifth and thirtieth birth- 
days, on condition that he was then a 
sober and upright citizen, and directed 
that in event of forfeiture for breach 
of condition the remainder be given to 
his issue if any, or, in absence of such 
issue, to any further issue of his moth- 
er, the language limiting the gift over 
was to be read together with that 
which expressed the condition.—Equi- 
table Trust Co. v, Equitable Trust Co., 
19 A.2d 244. 


Under will directing that after pay- 
ment of income to sister for life, re- 
mainder of residuary estate be given 
to grandnephew in specified portions 
on his twenty-fifth and thirtieth birth- 
days on condition that he was then a 
sober and upright citizen, and direct- 
ing that in event of forfeiture for 
breach of condition the remainder be 
given to grandnephew’s issue, if any, 
or in absence of such issue, to any 
further issue of grandnephew’s moth- 
er, where grandnephew died at the age 
of eight years without issue and his 


WILLS 


mother bore two other children before 
termination of the life estate, the 
grandnephew lost right to both gifts 
for failure to comply with conditions, 
and gift over became operative in fa- 
vor of mother’s other children.—Equi- 
table Trust Co. v. Equitable Trust Co., 
19 A.2d 244, 

Pa. Under will devising life estates 
in remainder to niece and nephew “or 
to the survivor of them and the heirs 
of such suryivor forever’ subject to 
support of testator’s favorite horse, and 
providing that no cruelty to animals 
should ever be tolerated on the farm, 
and that no timber should be removed 
except as dead timber, and other simi- 
lar conditions, and providing that on 
disregard of conditions title should 
vest in named charitable institution, 
testator did not create ‘‘fee simple de- 
terminable estate” in niece and nephew, 
since there were no words limiting du- 
ration of estate and there was no pro- 
vision for reverter.—Betts v. Snyder, 
19 A.2d 82. 

A “fee simple determinable estate” 
is created by any limitation which in 
an otherwise effective conveyance of 
land creates an estate in fee simple, 
and provides that the estate shall auto- 
matically expire upon occurrence of a 
stated event, which is usually mani- 
fested by a limitation which contains 
the term “until”, “so long as’’, or ‘‘dur- 
ing’, or which contains a _ provision 
that upon the happening of a stated 
event the land is to revert to the con- 
veyor.—Betts v. Snyder, 19 A.2d 82. 

R.I. Where testatrix devised realty 
to her son on contingency that hus- 
band of testatrix should not survive 
her, and son predeceased testatrix but 
husband survived her, title passed to 
husband unaffected by any title or in- 
tevest claimed by children of deceased 
son. Gen.Laws 1938, c. 566, § 30.—In 
re MeGauley, 16 A.2d 498. 
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Ind. Provision in will that “At my 
wife’s death all my property shall be 
divided equally among our eight chil- 
dren, should any of them die without 
issue before my wife’s death, then 
in that case the deceased one’s shall 
be given to the surviving children of 
mine before mentioned above”, created 
a “determinable conditional fee” in fa- 
vor of each of testator’s children, sub- 
ject to the condition that such - fee 
might be divested by the death of a 
child without issue before the death of 
the testator’s widow, since use of clause 
“before my wife’s death” excluded pre- 
sumption that death referred to was 
one occurring in lifetime of testator. 
Burns’ Ann.St.1933, §§ 3-2406, 7-705.— 
Weppler v. Hoffine, 29 N.H.2d 204, re- 
hearing denied 30 N.H.2d 549. 

Where will created a determinable 
conditional fee in favor of each of tes- 
tator’s eight children, subject to condi- 
tion that such fee might be divested by 
death of a child without issue before 
death of testator’s wife, testator’s son 
had right to convey to his wife his in- 
terest in testator’s realty, but son’s 
death without issue before his mother’s 
demise divested the son’s wife, so that 
the realty became absolute property of 
other surviving children of testator on 
death of testator’s widow.—Weppler y. 
Hoffine, 29 N.E.2d 204, rehearing de- 
nied 30 N.H.2d 549, 

Ky. Where testatrix in her original 
will provided that, if her grandson 
died before arriving at the age of 21 
years, property bequeathed to him in 
trust should then go to others as there- 
in directed, and thereafter by a codicil 
she provided that, if her grandson 
should die without child or children, 
the property should go back to testa- 
trix’ family, absolute title to the prop- 
erty was vested in the grandson, al- 
though he might die under the age of 
21 years, provided that he had living 
issue at that time.—Haggin’s Trustee y. 
Haggin, 143 S.W.2d 522, 283 Ky. 821. 

Ky. Under will dividing estate 
equally among testatrix’ brother and 
two nephews, and subsequently provid- 
ing that portion of estate given to one 
of nephews was to revert to testatrix’ 
nearest relatives if such nephew dies 
without heirs, such nephew took a de- 
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fee in one-third of estate, sub- 
divestment on death of such 
without surviving children, as 
against contention that only unused 
portion of nephew’s share at time of 
nephew’s death without surviving chil- 
dren should revert to relatives of tes- 


feasible 
ject to 
nephew 


tatrix—Lecompte v. Davis’ Hx’r, 148 
Siw.2d 292. 285) Ky. 433. 
N.J.Ch. Where  testatrix died in 


Rhode Island in 1887, leaving a will 
whereby she bequeathed unto her son 
and his heirs the whole of her prop- 
erty of every kind, but provided that if 
the son should die leaving no descend- 
ants, a certain portrait should go to 
the New Jersey Historical Society, in 
determining whether the court should 
apply a definite or indefinite failure 
of issue construction, the Rhode Is- 
land statute of 1896, which required 
definite failure of issue construction, 
could not be applied, and although 
the New Jersey statute providing for 
a _ similar construction was enacted in 
1851, it was not part of the com- 
inon law and could not be considered. 
N.J.S.A. 3:2-17; Laws R.1.1896, c. 202, 
§ 24-——Redmond v. New Jersey His- 
eorical Soc,, 18 A.2d 275, 129 N.J.Eq. 


Where testatrix who died in Rhode 
Island in 1887 bequeathed the whole 
of her property to her son and his 
heirs, but provided that if the son 
should die leaving no descendants, a 
certain portrait should go to the New 
Jersey Historical Society, the son ac- 
quired title to the portrait in fee 
simple subject to being divested upon 
an indefinite failure of his descendants 
and where son bequeathed all his 
property to his wife for life with re- 
mainder to his children without spe- 
cific reference to the portrait, the wife 
and children acquired fee simple title 
to the portrait subject to being di- 
vested by gift over in fee to the 
society upon the running out of the 
line of the son’s descendants, since 
the gift over was a charitable be- 
quest valid under exception to “per- 
petuities rule’.—Redmond v. New Jer- 
sey Historical Soe., 18 A.2d 275, 129 
N.J.Hq. 57. 

N.C. The language of a devise of 
realty to testator’s son ‘‘to have and to 
hold to him and his bodily heirs born 
in wedlock, if any, and if no such heirs 
then to go back to his nearest of blood 
kin’, did not require application of 
“Shelley’s Rule’.—Williamson v. Cox, 
10 S.H.2d 662, 218 N.C. 177. 


§ 1554 

Ky. An executory limitation where- 
by an estate in fee is to go to another 
on the failure of issue of the first 
taker is valid where it contemplates 
the failure of issue during the life of 
the taker and not an indefinite failure 
of issue.—Good Samaritan Hospital v. 
First Presbyterian Church, 151 S.W.2d 
78, 286 Ky. 462. 

Where an estate is given or conveyed 
directly to devisee without an interven- 
ing particular estate, and without any- 
thing in instrument indicating a con- 
trary purpose, limiting words such as 
“death without issue’ have reference to 
the death of the taker at any time; 
there being nothing in the will indicat- 
ing a contrary purpose on the part of 
the testator.—Good Samaritan Hospital 
v. First Presbyterian Church, 151 S.W. 
2d 78, 286 Ky. 462. 

Where testatrix created trust, income 
from which and so much of the princi- 
pal as in the judgment of certain person 
was necessary in am emergency was to 
be paid to beneficiary and provided 
that if beneficiary should die without 
heirs of body, trust fund should go to 
niece of testatrix, and whole will evi- 
denced purpose not to leave property in 
control of the beneficiary, and residue 
was devised to niece, beneficiary took 
a ‘“defeasible fee’’ subject to be defeat- 
ed by her death without jissue of her 
body, and the niece took a defeasible 
fee, absolute vesting of which was de- 
pendent upon single contingency that 
beneficiary die without issue, and the 
vesting was not contingent upon the 
niece surviving the beneficiary, and was 
such an interest as could be disposed 
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of by will.—Good Samaritan Hospital v. 
First Presbyterian Church, 151 8.W.2d 
78, 286 Ky. 462. 

§ 1571 

Ohio App. A will devising realty to 
husband of testatrix for life, and after 
his death to named children for their 
‘lives or the survivor of them’, and 
after death of such children “or the 
survivor of them” to named grandchil- 
dren for their “lives or the survivor of 
them” and after death of grandchil- 
dren “or the survivor of them’ to 
grandchildren’s heirs, did not create an 
“estate tail” but mere “life estates” 
with fee in grandchildren’s heirs, and 
was not subject to statute limiting es- 
tates tail. Gen.Code, § 8622.—Holt v. 
Miller, 33 W.H.2d 19. 

The law is especially rigid affecting 
the language required to create a fee 
tail, and requires the term “heirs of the 
body” be used.—Holt vy. Miller, 33 N. 
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N.C. Where the limitation is to a 
living person and his bodily heirs, gen- 
eral or special, the statute converting 
a fee tail special into a fee simple ab- 
solute applies and not the statute pro- 
viding that a limitation by deed, will 
or other writing to the heirs of a liv- 
ing person shall be construed to be 
to the children of such person, and 
such latter statute does not apply 
when the limitation is to a living per- 
son and his heirs. C.S. §§ 1734, 1739. 
—Whitley vy. Arenson, 12 S.E.2d 906, 
219 N.C. 121. 

N.C. A devise of testator’s real es- 
tate to his wife, by name, “to her 
and her heirs by me” created a ‘‘fee 
tail special’? which was by statute con- 
verted into a fee simple.—Sharpe vy. Is- 
ley, 14 S.E.2d 814, 219 N.C. 753. 

Where will, devising real estate to 
testator’s wife by name ‘‘to her and her 
heirs by me’, contained no provision 
for limitation over in the event wife 
did not have living heirs or children by 
testator, the court could not add such 
provision to the will in order to serve a 
supposed intent of testator to limit the 
fee simple title, which by operation of 
statute was by the language of will de- 
vised to wife.—Sharpe v. Isley, 14 S.E. 
2d 814, 219 N.C. 753. 

Since a devise to testator’s wife by 
name ‘‘to her and her heirs by me”, 
by operation of statute gave wife a fee 
simple title, a succeeding provision 
eontained in same item of will that 
should wife ‘‘have living heirs by me 
then all my estate, save and except as 
otherwise devised, shall belong to her 
and her heirs in fee simple’ did not 
defeat the legal effect of previously ex- 
pressed intention, and hence wife, al- 
though no children were born of her 
marriage to testator, took a fee simple 
title under the will.—Sharpe v. Isley, 
14 S.H.2d 814, 219 N.C. 753. 

§ 1580 

N.C. The “rule in Shelley’s Case” 
operates to vest in the first taker a fee 
simple or a fee tail, divided or split 
by intervening limitations, where there 
are any.—Rose y. Rose, 12 8.H.2d 688, 
zal GEN, 20) 

N.C. Under “Shelley’s rule’, if an es- 
tate in freehold is limited to A, with 
remainder to his heirs, general or spe- 
cial, the remainder, although import- 
ing an independent gift to their heirs, 
as original takers, shall confer the in- 
heritance on A, the ancestor.—Rose v. 
Rose, 12 S.H.2d 688, 219 N.C. 20. 

Under the “rule in Shelley’s Case’, 
when the ancestor by any gift or econ- 
veyance takes an estate of freehold and 
in the same gift or conveyance an es- 
tate is limited either mediately or im- 
mediately to his heirs in fee or in tail, 
“the heirs’? are words of limitation of 
the estate and not words of purchase. 
—Rose vy. Rose, 12 S.EH.2d 688, 219 N.C. 
20. 

Tex.Civ.App. Under “Shelley’s rule,” 
when a person takes an estate of free- 
hold, legally or equitably, under a 
deed, will, or other writing, and in 
same instrument there is a limitation 
by way of remainder, either with or 
without interposition of another estate, 
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of an interest of the same legal or eq- 
uitable quality, to his heirs or the 
heirs of his body, as a class of persons 
to take in succession from generation 
to generation, the limitation to the 
heirs entitles ancestor to the whole es- 
tate.—Davis v. First Nat. Bank of 
Waco, 145 S.W.2d 707, error granted. 

Under ‘‘Shelley’s rule’, regardless of 
how clear and unequivocal the language 
by which a life estate only is sought to 
be given to the ancestor, such purpose 
is overturned by granting in the same 
instrument a remainder to his heirs, 
general or special.—Davis v. First Nat. 
Bank of Waco, 145 S.W.2d 707, error 
granted. 


§ 1581 

Miss. The “rule in Shelley’s case’’ is 
abolished by statute providing that 
a devise to any person for life with 
remainder to his heirs or heirs of his 
body shall be held to create an estate 
for life to such person with remainder 
to his heirs or heirs of his body who 
shall take as purchasers by virtue of 
the remainder so limited to them. Code 
Baa § 2114.—Boxley v. Jackson, 2 So. 


§ 1584 

Del.Ch. Under ‘‘Shelley’s rule’, when 
ancestor, by gift or conveyance, takes 
an estate of freehold and in same gift 
or conveyance an estate is limited ei- 
ther mediately or immediately to her 
leirs in fee or in tail, the word heirs is 
a word of limitation of estate given 
vor conveyed and not a word of pur- 
chase, and ancestor takes a fee simple 
ra o tail—Farrell v. Faries, 17 A. 

If Shelley’s Rule applied to estate 
created under will, and particular es- 
tate was in terms for life, and no other 
estate was interposed between it and 
remainder, particular estate would 
merge into fee simple or fee tail es- 
tate, created by rule, and would give 
an estate in possession with no inter- 
mediate rights in others.—Farrell v. 
Faries, 17 A.2d 17. c 

N.C. In determining whether ‘rule in 
Shelley’s Case” applies, it is not mate- 
rial to inquire what the intention of the 
testator was as to quantity of estate 
that should vest in first taker, but the 
material inquiry is what is taken un- 
der the second devise, and if those who 
take under the second devise take the 
same estate that they would take as 
his heirs, or ag heirs of his body, the 
rule applies.—Rose v. Rose, 12 S.H.2d 
688, 219 N.C. 20. 

Under “rule in Shelley’s Case’, devise 
to son for life, with remainder to son’s 
wife for life, with remainder to son’s 
heirs, gave son an estate for life in 
possession, with a fee simple in ex- 
pectancy, and the son could deal with 
the property as full owner, and convey 
it, subject only to wife’s intervening 
life estate and incidents thereof, and 
son could convey property absolutely 
and in fee simple, where such interven- 
ing life estate was at an end.—Rose Y. 
Rose, 12 S.H.2d 688, 219 N.C. 20. 

N.C. If a grantor or testator uses 
words or phrases which bring his in- 
tention within a settled rule of law, 
like Shelley’s rule, the latter will pre- 
vail, otherwise technical words would 
have no certain meaning and the rule 
of law would itself become uncertain. 
—Whitley v. Arenson, 12 8.H.2d 906, 
219 N.Ch a2d; 

§.C. Where testator by will executed 
in the year 1918 devised certain realty 
to his daughter ‘‘during the period of 
her life and after her death to her 
heirs,’ the daughter took fee-simple 
title to the realty under the “Shelley’s 
Rule’’.—Jarecky yv. Jarecky, 9 S.H.2d 
922, 194 S.C. 456. 

The word “heirs” as used by _ testa- 
tor in will devising realty to his daugh- 
ter for life and after her death to her 
‘heirs’? would not be construed as 
synonymous with the word ‘‘children,” 
so as to prevent operation of the rule 
in Shelley’s Case, in absence of any- 
thing in the will to indicate that the 
word ‘heirs’? was used in any other 
than its technical sense.—Jarecky v. 
Jarecky, 9 S8.H.2d 922, 194 S.C. 456. 
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Tex.Civ.App. A provision of will 
whereby testator gave remainder of his 
estate equally to his two children, 
“they to have the use of it, and the 
income from it during their natural 
lives but not to sell or dispose of it in 
any way, after which it will inure to 
their legal heirs’, was governed by 
“Shelley’s rule’, under which testator’s 
daughter took the fee to the title to 
property which she received under will. 
—Davis v. First Nat. Bank of Waco, 
145 S.W.2d 707. error granted. 
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§ E 

Del.Ch. ‘‘Shelley’s rule’, which is an 
arbitrary rule of common law relating 
to real property, is followed in Dela- 
ware if provisions of will and words 
used therein bring it within scope of 
rule, and this is true tuough applica- 
tion seems to defeat real intent of tes- 
tator to give a mere life estate to first 
taker, but rule is not applied in total 
disregard of real sense in which testa- 
tor has used technical words of inherit- 
ance, or other equivalent words of 
like nature, relied on, and real intent of 
any of such words is a preliminary 
question that must be determined from 
context of instrument before applying 
re rule.—Farrell v. Faries, 17 A.2d 
When it is apparent from language in 
will that life estate given in first in- 
stance is intended to be followed by a 
remainder to direct descendants of life 
tenant, in an indefinite line of inherita- 
ble succession, as distinguished from- 
those individuals who might answer to 
designation of heirs at some partitular 
time, “Shelley’s Rule” applies, but, sule 
does not apply when it is apparent 
from language used that testator in- 
tended such persons to take from him 
as the stock of a new inheritance at 
termination of life estate.—Farrell y. 
Faries, 17 A:2d 17. 

When unexplained by context of will, — 
a devise over in case the first devisee’ 
for life should die without leaving law- 
ful heirs of her body indicates that an 
indefinite failure of issue of first taker 
is intended, and, by application of Shel- 
ley’s Rule and by implication, creates 
an “estate in fee tail’’.—Farrell v. Far- 
ies, 17 A.2d 17. 

Ordinarily, a remainder to a child or 
children of devisee for life refers to 
definite individuals and not to an in- 
definite line of succession so that “Shel- 
ley’s Rule’ is not applicable unless it is 
clearly apparent from context of will 
that those words were intended to have 
some other meaning.—Farrell vy. Faries, 
17. 4,24 17. 

Under will giving land to testator’s 
niece for life and providing that after 
niece’s death, if she left lawful “issue 
of her body”, land should go to niece’s 
child or children, their heirs or as- 
signs forever, and that if niece died 
“without leaving lawful heirs of her 
body” land should go to a named per- 
son, quoted language was used by tes- 
tator in restricted sense of “child or 
children”, and “Shelley’s Rule’ did not 
apply, and niece took a life estate un- 
der will.—Farrell:v, Faries, 17 A.2d 17. 

In determining whether  Shelley’s 
Rule was applicable to give testator’s 
niece a fee simple estate in land ac- 
quired by niece under testator’s will, 
the circumstance that niece was unmar- 
ried and without children at time of 
execution of will and at time of testa- 
tor’s death could only be relied on to 
aid in interpretation of will, and the 
effect of such circumstance depended on 
JERE MARS, in will.—Farrell y. Faries, 17 


§ 1588 
Pa.Com.Pl. A bequest in a will, “to 
Mrs. Nannie HE. Snyder for life,” di- 


recting that after the termination of 
the life estate title shall revert to her 
nearest heirs then living, are words of 
limitation and not words of purchase, 
the rule in Shelley’s case applies, and 
the life tenant takes an estate in fee 
simple.—Snyder vy. Blair, 3 Fay.L.J. 


238. 
§ 1609 
Ind.App. In absence of words ex- 
pressing a contrary intent, a bequest 


to a named p 
a “life estate”. 


provisions of paragraph — 4 
will which provides “I give and be- 
queath to (trust company), Trustee 
hereunder, my real estate known and 
numbered as (two properties, including 
the one in question), in trust neverthe- 
to pay to my wife Maude V. Hen- 
The plain- 


eSs, 
_ the income therefrom.” 


he trustee to the widow, t 
ainder over, she took a fee simple 
e. In another paragraph of the 
1, the testator authorized the trustee 
sell my real estate when in its 
judgment a sale can be made for the 
benefit of my estate * *, And in 
event of a sale of all or part of my real 
state during the lifetime of my wife 
-* *, JI direct my Trustee to invest 
ne proceeds therefrom in _ securities 
al for trust funds and to pay the in- 
ome therefrom to my wife * * * 
during her natural life.’ In another 
paragraph, he gave specific bequests to- 
ling $52,000. In paragraph 10, he 
ive the residue and remainder to the 
trustee to pay the income therefrom 
to his wife for her life “and at her 
h to pay same, share and | share 


set 
* 


as a 
ole, it appears that the widow took 
y a life estate in the property in 
uestion, and that, therefore, the plain- 

s’ declaration is not sufficient.— 
rts v. Claster, 49 Dauph. 256. 
§ 161 


yvided that they should not have a 
ht to sell the interest unless it was 
greeable to testator’s widow, and a 
subsequent provision provided that one 
isee should have no right to sell his 
erest, such devisee had only a ‘“‘life 
ate’ and could not sell his interest 
¢ h widow’s consent, and hence a fee- 
erable title could not be conveyed to 
widow by the three devisees joining in 
one conveyance especially where heirs 
wo devisees had a contingent re- 
Mainder in the interest devised to dev- 
isee for life—Haskell vy. Haskell, 142 
‘S.W.2d 985, 283 Ky. 746. 
} § 1613 


X 

Under will bequeathing land to 
ughters “and to their children”, 
ughter took only a life estate and 
ot a fee-simple estate in absence of 
ovision in the will indicating that 
he greater estate was intended.—Stahr 
Mozley, 145 S.W.2d 40, 284 Ky. 552. 
Mo.App. Under will making specific 
est to testator’s daughter, be- 
eathing to testator’s wife the use and 
enefit during her natural life of re- 
ainder of all personalty and of any 
ealty testator might be possessed of 
t the time of his death, and bequeath- 
_ ing remainder after wife’s death equal- 
ly to children and heirs of deceased 
child, wife was given no more than a 
‘life estate” without power of disposi- 
tion over any part of it, and the trial 
court had no power to turn estate over 
wife without requiring her to give 
asonable security to preserve the 
fund for the remaindermen.—Phipps v. 
Doak, 145 S.W.2d 167. 
 Pa.Orph. Where a_ testator pro- 
es that “all the rest of my prop- 
erty, wherever situate, consisting of 
is 1, personal or mixed property, I 
e, devise and bequeath unto my sis- 
Rachel Waters, for and during the 

full term of her natural life, with the 
_ privilege of using the principal or such 
part thereof as she may deem neces- 
gary and proper for her support, and 
immediately after her death, I give, 
devise and bequeath whatever remains 
put of my property to my son, Thomas 
J. Waters, and my daughter, Eliza- 
beth P. Werner, share and share alike’, 
it was held that such language gave 
Rachel Waters, the sister of the testa- 


. 


is 
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; gg 1614 
Pa. Under will devisin 

of realty to trustee, to pay to testa- 
tor’s wife the income therefrom, testa- 
tor conveyed a “life estate’ and not an 
“absolute estate’ where in another 
paragraph of will which was intend- 
ed to embrace all of testator’s realty 
testator not only authorized trustee to 
sell realty when in trustee’s judgment 
sale could be made for benefit of estate 
but imposed upon trustee duty to in- 
vest proceeds in securities in event of a 
sale of all or part of testator’s realty 
during lifetime of his wife and ex- 
pressly directed trustee to pay income 
therefrom to the wife ‘during her nat- 
ural life’.—Roberts vy. Hensel, 21 A.2d 
84, 342 Pa. 314. 


8 1615 
Iowa. A devise to wife of all testa- 
tor’s property, to have use and control 
in her own right, as long as she re- 
mained testator’s widow, granted to 
widow a life estate only, subject to her 
remarriage.—Anderson y. Gifft, 294 N. 


tne 
mtr 


§ 1616 
Mo. A life estate need not be cre- 
ated by express words but may be 
created by implication, where, in lan- 
guage not ambiguous, the _ testator 
has manifested an intent to _ create 
such estate, even if it results in cut- 
ting down the absolute estate, which 
would be created if the words first 
used stood alone.—English v. Rags- 

dale, 147 S.W.2d 653. 
nag In re Sumner [1941] 1 Dom.L.R. 


§ 1625 

Mo. Under will devising to testa- 
tor’s wife all his property and stating 
that wife should have no right to give 
or sell any of the property, and that 
after wife’s death all the estate, real 
and personal, notes and moneys 
should go to a named church, testa- 
tor intended to give his wife only a 
“life estate’ in his property with the 
right to use the property during her 
life, and the fee was in the church. 
—Bolte v. Bolte, 147 S.W.2d 441. 

§ 1628 

Kan. Where a will bequeathed cer- 
tain personal property to husband of 
testatrix ‘‘to do with as he pleases so 
long as he shall live’, without making 
any provision for disposition of re- 
mainder, and husband was sole heir of 
testatrix, the effect of such provision 
was to give husband an undivided one- 
half of the property and the other un- 
divided one-half was taken by husband 
as the sole heir of testatrix.—Whitsitt 
vy. Mulkey, 114 P.2d 836, 154 Kan. 138. 

Ky. A testator, after bestowing on 
devisee absolute title to property and 
earrying with it all of the powers of 
absolute owner, is without authority 
to dispose of or attempt to dispose of 
remnant of property, if any, which 
his devisee might not dispose of or 
consume during his lifetime, but rule 
does not prevail where estate of first 
taker is limited for his life or where 
he is expressly given right and power 
to encroach on the corpus for his 
maintenance and support.—Scott vy. 
Smith, 151 S.W.2d 770, 286 Ky. 697. 

Neb. A devise of realty to testa- 
tor’s widow for life, and on her death 
“so much thereof as shall remain’ to 
two children of the widow, share and 
share alike, to them and to their heirs, 
created but a life estate in the widow, 
even though the words “so much 
thereof as shall remain” be construed 
to give power to the widow to sell 
the entire fee title during her life- 
time.—In re Stieber’s Hstate, 296 N. 
W. 336. ; 

N.C. A_ residuary devise of testa- 
trix’ land to her daughter for life, 
with power to dispose of it, in codicil 
devising it on daughter’s death to 
three of testatrix’ sons for their lives, 
with power to dispose of third inter- 
ests therein by their wilis, and direct- 
ing that it should descend to their 
children per stirpes in default of such 
disposition, did not give daughter fee 
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widow so long as she remain unmarri 
and expressing 
widow should. have whatever she 
wished and enjoy property, devised all 
of testator’s property to widow dur- 
ing her life or widowhood to be used or 
disposed of as she saw fit, the other 
beneficiaries named in will to take only 
in event there should be property re- 
maining undisposed of upon the re- 
macriage or death of widow.—Burcham 
ye archan; 13 S.E.2d 615, 219 N.C. 


Pa.Super. Where residuary clause 
of will gave residuary estate to tes- 
tator’s wife to use and dispose of both 
the income and principal as she might 
desire during her life and after her 
death to testator’s three children 
share and share alike, and testator 
empowered wife as executrix to sell 
any property of the estate, the wife 
took only a “life estate with power 
to consume” and could not give or 
devise any of the property not con- 
sumed by her to one of the children 
and thereby deprive the other two of 
their interests therein.—Degenkoly v. 
Daube, 18 A.2d 464. 

R.I. Where testator made an abso- 
lute gift to his widow of the net in- 
come of all his property both real and 
personal with power to sell or let any 
or all of the property with the limita- 
tion that she should invest in legal 
securities the proceeds of any sale au- 
thorized under the will, and after her 
death or widowhood testator directed 
estate to be divided among children, 
testator intended to give his wife a 
life estate in realty and the same 
kind of interest in personalty with 
power to sell or let any or all of such 
property excepting personalty other- 
wise disposed of by codicil, and chil- 
dren had a “vested remainder” in the 
realty and personalty with the excep- 
tion of the personally disposed of by 
a pre TA v. Willoughby, 19 


§ 1632 

Ark, Where testator directed that 
after payment of his debts and ex- 
penses of last illness and funeral, re- 
maining property should be given to 
his wife for her lifetime with the right 
to dispose of it “in the event that her 
financial condition or health make it 
necessary so to do,” will gave to testa- 
tor’s wife the fee title to so much of 
the property as might be subject to 
the power on showing that the con- 
dition mentioned in the will had arisen. 
—Pearrow v. Vaden, 148 S.W.2d 320. 

A will provision bequeathing to tes- 
tator’s wife all remaining property for 
her lifetime with the right to dispose 
thereof if her financial condition or 
health made it necessary, and _ provi- 
sion that at death of the wife all prop- 
erty remaining should be _ divided 
among testator’s children were re- 
quired to be read together, and when 
so read disclosed testator’s intention 
that children should divide among 
themselves, in proportions indicated, 
any of the devised property which the 
widow had not conveyed in her life- 
time for permissible purposes.—Pear- 
row v. Vaden, 148 S.W.2d 320. 

Ind.App. A will giving farm to 
daughter, and providing that daughter 
should have absolute possession and use 
thereof during her lifetime, and that 
at her death farm should descend to 
her children, share and share alike, 
and that daughter’s husband was to 
have no interest in farm after daugh- 
ter’s death, and depriving daughter 
of right to encumber farm, was intend- 
ed to give daughter only a “life estate” 
in farm.—Wise % Wise, 34 N.B.2d 143. 

1633 

Conn. Where testatrix devised and 
bequeathed remainder of her estate tuo 
her husband ‘to be his and for his use 
and benefit with the proviso, however, | 
that such of my estate, if any, as 
may be in the possession of my hus. 


“ 


testator’s desire that — 
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band at the time of his decease, I give” 
to my son, the husband took only a 
life estate with power to use and dis- 
pose of property, and son had vested 
right to property not used or disposed 
of by husband.—Burley vy. Maguire, 16 
A.2d 358, 127 Conn. 242. 

A valid remainder interest in proper- 
ty remaining at the termination of a 
life estate may be created even though 
the life tenant is given the right to use 
or dispose of it—Burley y. Maguire, 
16 A.2d 358, 127 Conn. 242. 

Mass. Under will devising to testa- 
tor’s widow a life estate in all of tes- 
tator’s property ‘‘with power to sell, 
mortgage, or otherwise dispose of so 
much of my said estate as in her judg- 
ment shall be necessary for her com- 
fortable support and maintenance with- 
out securing a license therefor from the 
Probate Court,’ and further providing 
that remainder was to be divided equal- 
ly among testator’s four children, wid- 
ow took a “life estate’ with power to 
dispose of entire estate depending upon 
a contingency.—Nunes y. Rogers, 30 N. 
H.2d 259. 

N.C. A devise to a person generally 
or indefinitely, with power of disposi- 
tion or appointment, carries the fee, but 
where such power of disposition or ap- 
pointment is annexed to a life estate, 
the express limitation for life will con- 
trol operation of the power and prevent 
it from enlarging the estate into a fee. 
eae vy. Mears, 10 S.E.2d 659, 218 N. 

Where testator gave life estates in 
realty to his children and provided by 
a codicil that they should have ‘‘full 
power to sell or dispose of any or all 
of the property in this will devised to 
them” in fee, the power of sale or dis- 
position of life estates did not convert 
such estates into fee simple estates.,— 
eat y. Mears, 10 S.H.2d 659, 218 N. 

lay 


Pa.Orph. Decedent’s will provided, 
inter alia, ‘‘All the rest residue and re- 
mainder of my estate real personal and 
mixed whatsoever kind or wheresoever 
the same may be at the time of my 
death. I give devise and bequeath to 
my beloved wife Anna M. Matter to 
have and to hold the same during her 
natural life time, or so long as she re- 
mains my widow, for her maintenance 
and support giving her the right to sell 
and purchase personal property as she 
may see fit.” Exceptions were filed 
to the account by persons claiming to 
have rendered services to the decedent’s 
widow during her lifetime and by a 
physician who treated her. Held, that 
the claims cannot be allowed against 
the estate of the decedent. The will 
gave to the widow a life estate. The 
fact that it was for her maintenance 
and support does not enlarge the gift. 
She was restricted to the use of the 
income. There is nothing in the will to 
indicate an intention that the widow 
had a right to consume any part of 
the principal.In re Matter’s Hstate, 49 
Dauph. 437. 

8 1635 

Ky. If first taker is given life es- 
tate, though with power to use princi- 
pal as provided by will, and there is 
then limitation over of what is left at 


his death, limitation is valid.—Scott 
vy. Smith, 151 S.W.2d 770, 286 Ky. 
697. 


Tenn.App. Where testator devised all 
his property to his wife ‘to be used as 
she see fit, as long as she lives”, and 
property left at her death equally to 
four named legatees, testator intended 
that wife should have the right to use 
all property, rents, income, and corpus 
for her support and maintenance, dur- 
ing her life, with gift over of property 
remaining on her death to remainder- 
men, and wife took a “life estate” 
coupled with power to dispose of all 
property only if she might find it neces- 
sary for her personal use which power 
did not enlarge the life estate into ‘fee 
simple estate’.—Jones v. McMurrey, 
150 S.W.2d 713. 

8 1636 

Ky. Though will does not in terms 
devise life estate to first taker, if from 
entire will reasonable inference is that 
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devisee’s estate was intended to be re- 
stricted to life estate, it will be so con- 
strued, and limitation over will be giv- 
en effect.—Scott v. Smith, 151 S.W.2d 
770, 286 Ky. 697. 

RI. Where testator made an abso- 
lute gift to his widow of the net in- 
come of all his property both real and 
personal with power to sell or let any 
or all of the property with the limi- 
tation that she should invest in legal 
securities the proceeds of any sale 
authorized under the will, and after 
her death or widowhood testator di- 
rected estate to be divided among chil- 
dren, testator intended to give his 
wife a life estate in realty and the 
same kind of interest in personalty 
with power to sell or let any or all of 
such property excepting personalty 
otherwise disposed of by codicil, and 
children had a ‘vested remainder” in 
the realty and personalty with the ex- 
ception of the personalty disposed of 
by codicil—Willoughby v. Willough- 
by, 19 A.2d 857. 

§ 1637 

N.Y.Sur. A provision in a_ will 
whereby a life tenant is bequeathed a 
vested interest in a portion of the re- 
mainder under a will is valid.—In re 
Kimball’s Will, 23 N.Y.S.2d 976. 

Tex.Civ.App. Where, by terms of 
will, testator’s estate vested in testa- 
tor’s son, as trustee, and trust -was 
for support of testator’s daughter and 
education of daughter’s children, dur- 
ing daughter’s life, and, if daughter 
died before son and left issue of her 
body, one-half of property then in trus- 
tee’s hands was to vest in son, and re- 
maining one-half was devised to daugh- 
ter’s surviving children, and trust was 


‘to continue until youngest of such chil- 


dren reached his majority, a subse- 
quent provision that, if son predeceased 
daughter and died without issue, whole 
estate should vest in daughter, was not 
repugnant to provisions creating life 
estate in daughter.—Boone v. Stone, 142 
S.W.2d 936, error dismissed, judgment 
correct. 
§ 1641 

Cal. Under will directing executors 
to use entire residue of testator’s prop- 
erty for purchase of annuity payable 
to friend of testator for life recom- 
mending annuity contract providing for 
repayment of unused principal to ex- 
ecutors if annuitant died before all 
money used in purchasing annuity was 
consumed, and bequeathing money s0 
refunded to named charities, duty of 
executors to purchase a refund type of 
annuity was ‘mandatory’, and _ fact 
that executors might refuse to perform 
their duty would not create a “con- 
tingency’”’ as to bequests to charities. 
Probate Code, § 140.—In re Lawrence’s 
Estate, 108 P.2d 893, prior opinion 102 
P.2d 559. 


Cal. Where testatrix bequeathed and 
devised residue to trustees who were 
directed to distribute and pay out of 
the net income of trust estate such 
part thereof as trustees should in their 
judgment deem advisable for proper 
care, maintenance, support and educa- 
tion of grandson so long as his educa- 
tion was incomplete, the testamentary 
disposition did not create an ‘“annu- 
ity’. Probate Code, § 161(3).—In re 
Marre’s Estate, 114 P.2d 586, prior 
opinion 108 P.2d 691. 

Cal.App. The provision of a_ will 
stating that testamentary ~ trustees 
should, after making certain specified 
payments, pay out of net income of 
trust estate or out of corpus, if neces- 
sary, such part thereof as _ trustees 
should in their sole judgment deem ad- 
visable to or for proper care, mainte- 
nance, support, and education of tes- 
tatrix’ grandson, did not create an “an- 
nuity” in absence of a bequest of a 
certain or definite sum to grandson.— 
In re Marre’s Mstate,:108 P.2d 691. 

N.J.Ch. Where testator provided 
that he did “authorize” and direct his 
executors to pay his daughter $5,000 
annually, and that, in case of the death 
of his wife before the death of his 
daughter, then he did ‘authorize’ his 
executors to increase the sum to be 
paid to the daughter annually to $10,- 


§ 1646 


000, and testator’s intention from the 
will was that his daughter should be 
comfortably supported, daughter was 
entitled to $10,000 annually after the 
death of her mother.—Schumacher y. 
Ria enon Inst., 15 A.2d 107, 128 N. 
N.Y.Sur. Where testator divested his 
estate of all future interest in annuity 
for benefit of testator’s widow after its 
purchase and conferred upon widow full 
power to designate, in such contracts, 
the beneficiary of any balance remain- 
ing in annuity at time, of widow’s 
death, language of will described an 
assignable annuity” within meaning 
of Decedent Hstate Law and gave wi- , 
dow right to elect to take capital sum 
in lieu of annuity. Decedent Estate 
Law, § 47-b.—In re Lanigan’s Will, 21 
N.Y.S.2d 550, 174 Misc. 570. 

Where language of testator’s will de- 
scribed an assignable annuity within 
meaning of Decedent Hstate Law and 
gave testator’s widow right to elect to 
take capital sum in lieu of annuity, if 
widow elected to take annuity, she 
would have a limited right to elect to 
take a certain sum of money, which 
Sum was to be deducted from capital 
amount necessary to purchase her an- 
nuity, but widow had no general right 
a ad perenne Estate Law, §§ 

-b.—In re Lanigan’s Will 
Y.N2d_550, 174 Miscy 510. Re 

.Y.Sur. estamentar ift of $35 
a month to testator’s widow’ oleceie to 
take intestate share of estate, held not 
invalid as attempted trust, but valid 
annenty Cons ito overriding lien on 
assets of estate—In re Topazio’ 
Estate, 22 NES Oe 175 Mise. 132. 
2 


Ohio App. Where it appeared that 
testator’s intent was that surviving 
widow should have income from his 
entire estate, and, in event income 
should prove inadequate, she should 
have unqualified permission to use 
such part of principal as was neces- 
sary, and that upon her death adminis- 
trator with the will annexed should 
convert remaining property into mon- 
ey and divide among named _ benefici- 
aries, the testator’s intent would be 
given effect, notwithstanding that tes- 
tator did not designate provision for 
wife as a life estate, or provide that 
estate should constitute a trust for 
purpose of carrying out its provisions, | 
as against contention that intestacy 
necessarily resulted because will grant- 
ed. RO, Carats to wife and title could 
not exist in a suspended form.—Junk 
Logan, 35 N.E.2d 774, a 


§ 1645 

NJ. A testamentary gift or de- 
vise to two or more named persons is, 
in absence of some contrary indication, 
a gift to them severally as tenants in 
common, so that on the death of one 
of them in testator’s lifetime, the gift 
to him lapses.—Rippel y. King, 15 A.2d 
758, 128 N.J.Eq. 179, affirming 8 A.2d 
777, 126-N.J.Eq. 297. 

N.J.Ch. Where testator provided 
that, on the death of his wife and 
daughter, his executors should divide 
the balance of his estate remaining 
equally among the daughters of his 
brothers and sisters, giving to the child 
or children of any such _ deceased 
daughter the share to which the parent 
would have been entitled, if living, ex- 
ecutrix of testator’s niece was en- 
titled to the share of the niece, though 
the niece died prior to the period of 
distribution without leaving a child, 
since the rule that a gift to a class 
without more creates a joint tenancy 
does not apply where the gift contains 
words of Severance denoting plurality 
of interests among the class.—Schu- 
macher v. Howard Sav. Inst., 15 A.2d 
107, 128 N.J.Hq. 56. 

il 


§ 1646 

Neb. Where testator left his proper- 
ty to his wife ‘forever,’ but the will 
also provided that it was the testator’s 
desire and wish that after his wife’s 
death, that all the remaining property 
should be divided between testator’s 
son and his daughter, testator’s wife 
was entitled to a life estate only, with 
power to dispose of and use the princi- 
pal thereof only so far as the princi- 


§ 1646 


pal might reasonably be necessary for 
her support, comfort and enjoyment, 
and all the property remaining at her 
death should go to and vest in testa- 
tor’s son and daughter, share and 
share alike, as tenants in common. 
Comp.St.1929, § 76-109.—Annable v. 
Ricedorff, 299 N.W. 373. ‘ 

N.J.Ch. Under provision of will 
that if testator’s three children de- 
sired to maintain premises occupied 
‘by testator and children at time of 
his death, the furniture and other 
personal effects should not be dis- 
posed of, each of children had right to 
use of premises so long as desired, 
subject only to right of other chil- 
dren to do the same, and their rights 
‘were the same as those of ‘tenants 
in common”, and the same rules of 
echargeability for occupation were ap- 
plicable-—Giguere v. Henke, 18 A.2d 
42, 129 N.J.Eq. 7. 

Under will which gave to each of 
testator’s three children right to use 
of premises occupied by testator and 
children at time of his death, where 
one of the children voluntarily left 
the premises, the two remaining chil- 
dren were not chargeable for rental 
value of portion of the premises con- 
tinued to be occupied by them, when 
their occupation was not of the whole 
premises, but a portion thereof was 
income producing.—Giguere v. Henke, 
18 A.2d 42, 129 N.J.Eq. 7. 


Pa.Orph. Where a testatrix by_ will 
provides “The mortgage on 1227 Green 
St. to go to Grace Broad and her chil- 
dren,’ and this legacy immediately 
follows an analogous gift to “Dorothy 
Kern, and Gloria, her daughter,’’ the 
auditing judge properly decreed the 
mortgage on 1227 Green St. to Grace 
Broad and her three daughters in com- 
mon in equal shares of one fourth 
each, even though the rule in Wild’s 
ease (providing that a conveyance of 
real estate to A and his children goes 
to A and his children living at the date 
of the conveyance, each taking as a 
member of a class) is not law in Penn- 
sylvania, since to construe the will 
otherwise would defeat the intent of 
the testatrix as it appears from the 
whole will; and an expressed testa- 
mentary intent should never be sub- 
ordinated to a rule of construction.— 
In re Shue’s Estate, 33 Berks 169. 

§ 1655 : 

N.Y.Sup. Where testator devised half 
interest in property to mother for life 
and remainder to two named individu- 
als, at death of the mother named in- 
dividuals were each vested with record 
title of an undivided one-fourth in- 
terest in the premises as tenants in 
common and not as tenants by the 
entirety, and deed from one of the de- 
visees was ineffective to convey interest 
of other deyisee.—Sterling v. New 
York State Hlectric & Gas Corporation, 
22 N.Y.S.2d xe 


1 

Ky. Where testatrix devised part of 
her property to son “during his life- 
time” and ‘remainder’ to other two 
children, testatrix intended that the 
balance, the rest or portion remaining 
after the devise to the son should be 
divided between other two children in 
fee.—Oliver v. Oliver, 149 S.W.2d 540, 
286 Ky. 6. 

§ 1659 


N.Y. Where will directed substituted 
trustee after death of testatrix’ hus- 
band to pay one half of income from 
residuary estate to a daughter and oth- 
er half of the income to another daugh- 
ter, and on death of either of the 
daughters, if daughter so dying should 
leave issue, “I direct that the principal 
from which my daughter so dying re- 
ceived the income shall be forthwith 
transferred to the issue of said daugh- 
ter per stirpes” testatrix did not antici- 
pate death of either of her daughters 
before death of her husband, and will 
could not be construed to mean that if 
one of the daughters predeceased hus- 
band, leaving no issue surviving, trust 
for the husband for his life should be 
continued for the benefit of the surviv- 
ing daughter during her life, or as cre- 
ating a cross-limitation.—In re Halsey’s 
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Will, 36 N.H.2d 91, 286 N.Y. 154, re- 
versing In re Halsey’s Estate, 24 N.Y. 
$.2d 370, 260 App.Div. 1051. 3 

Pa. Where will provided for certain 
life estates after which land was de- 
vised to nephew and niece ‘or to the 
survivor of them and the heirs of such 
sutvivor forever” subject to support of 
testator’s favorite horse and that no 
cruelty to animals on farm should be 
tolerated, and that no part of timber 
growing on farm should be removed 
except as dead timber, and that burial 
ground of testator’s favorite horses 
should never be disturbed, and provid- 
ing that if conditions be disregarded, 
title should vest in named charitable 
institution, niece and nephew took life 
estates with cross-remainders in fee 
which amounted to a disposition of en- 
tire fee to them, and devise over to 
charitable institution could not take 
effect as a “remainder,” since it fol- 
lowed a gift of entire fee and if con- 
sidered as an “executory devise’ was 
void as violating “rule against perpe- 
tuities.’—Betts v. Snyder, 19 A.2d 82. 

§ 1662 

Ariz. In case of executory devises, 
the question whether the primary gift 
is in fee, so as to exhaust entire es- 
tate, is in each case to be decided on 
examination of entire will, aided by 
legitimate extrinsic evidence to ascer- 
tain actual intent of testator, which 
intent, when so discovered, is control- 
ling—In re MHayward’s Bstate, 110 
P.2d 956, 

Tenn. Where an estate is created in 
fee or for life, and on such estate an- 
other is conditioned to arise, by way 
of executory devise, on occurrence of 
a given event, and such event does not 
occur, so that estate over cannot vest, 
then first estate continues, and if a 
life estate, it is enlarged into a fee.— 
Comford y. Cantrell, 151 S.W.2d 1076. 
177 Tenn. 553, 


Where testatrix devised property to 
nephew and his wife during their life- 
time, with provision that if nephew 
and wife should die in testatrix’ life- 
time, property was to go to testatrix’ 
sister during her lifetime and, upon 
her death, in fee to other named devi- 
sees, and both nephew and his wife 
survived testatrix, nephew and his wife 
took property in fee, although primary 
aoe nas Cpe their lifetime’.— 

omford y. Cantrell, 151 S.w. 2 
177 Tenn. 558. MERE 

§ 1670 


©.C.A.4. Under North Carolina law, 
where an estate in remainder is condi- 
tioned on a time element, if the time 
specified 1s annexed to the payment 
only, the gift vests immediately, but 
if the time ig annexed to the gift itself, 
as when it goes to the legatee when he 
arrives at a certain age, the bequest 
does not vest unless and until he ar- 
rives at that age—Reynolds y. Com- 
missioner of Internal Revenue, 114 FB, 
2d 804, 

_Whether a conditional element of 
time in testamentary dispositions cre- 
ates a contingent interest under North 
Carolina law depends on testator’s in- 
tent.—Reynolds y. Commissioner of In- 
ternal Revenue, 114 F.2d 804. 

Under North Carolina law, if it clear- 
ly appears upon construing the whole 
will that testator meant the time of 
payment to be the time when the leg- 
acy should vest, no interest will be 
transmissible to the executors or ad- 
ministrators if the legatee dies before 
the period of payment.—Reynolds vy. 
Commissioner of Internal Revenue, 114 
F.2d 804. 

Del. Whether subject matter is real- 
ty or personalty, character of estate 
as ‘vested’ or ‘‘contingent’’ is not de- 
termined solely by fact that gift is 
limited to beneficiary ‘“‘at’” a future time 
or “upon” or ‘at and upon” a future 
event, but, if time or event is annexed 
to payment or distribution of gift, gift 
is ‘‘vested,” and, if to substance of gift, 
gift is “contingent.’—Frame y. Cann, 
16 A.2d 248, affirming Cann y. Van 
Sant, 11 A.2d 388. 

lll.App. A bequest of personal prop- 
erty, though made wholly by direction 
to distribute at termination of a prior 
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estate, will vest at once, the right of 
enjoyment only being postponed, where 
distribution is not postponed for rea- 
sons personal to the legatee, but mere- 
ly to let in prior estates.—Continental 


Illinois Nat. Bank & Trust Co. of Chi- 
cago v. Kane, 31 N.H.2d 351, 308 Ill. 


App. 110. 

N.Y.Sur. A bequest of $2,000 to tes- 
tator’s son in trust for testator’s step- 
daughter, directing son to _ deposit 
money in bank and pay stepdaughter 
$20 each month until the entire 


amount should have been paid out to 
her, was a “general legacy,’ with the 
time of payment postponed, and vested 
in stepdaughter an absolute interest in 
the entire $2,000, so that the balance 
thereof remaining unpaid at _ step- 
daughter’s death passed to her admin- 
istrator—In re Helffenstein’s Will, 26 
N.Y.S.2d 982. 

N.Y.Sur. The leading inquiry upon 
which question of the vesting of a gift 
created by will depends is whether the 
gift is immediate, andthe time of pay- 
ment, or of enjoyment only, postponed, 
or is future and contingent, depending 
upon beneficiary arriving of age, or sur- 
viving some other person, and if futuri- 
ty is annexed to substance of gift, the 
vesting is suspended, but if it appears 
to relate to the time of ._payment only, 
the, legacy vests instanter upon _ tes- 
tator’s death. Real Property Law, §§ 
37, 40.—In re O’Hanlon’s Will, 27 N.Y. 
$.2d 889. 

Words in postponement of a payment 
of a legacy when coupled with words of 
present gift do not render legacy ‘‘con- 
tingent”.—In re O’Hanlon’s Will, 27 
N.Y.S.2d 889. 

§ 1672 


Ga. A bequest to brother of $10,000 
to be held in trust for brother by bank, 
accompanied by direction that, in event 
bequest was not claimed in 14 years, 
the $10,000 should be paid to a desig- 
nated church, vested bequest uncondi- 
tionally and in fee simple in brother on 
his claiming bequest within 14 years. 
Code 1933, §§ 85-708, 85-902, 113-105, 
113-806.—Lassiter vy. Bank of Dawson. 
11 S.H.2d 910, 191 Ga. 208. 

N.J.Ch. A testamentary bequest or 
devise on condition precedent does not 
vest until the condition is performed.— 


Girard Trust Co.,v. Schmitz, 20 A.2d' 


21, 129 N.J.Eaq, 444. 


A bequest or devise on condition sub- 
sequent vests immediately on the death 
of the testator, subject to being defeat- 
ed on a breach of the condition.—Gir- 
ard Trust Co. vy. Schmitz, 20 A.2d 21, 
129 N.J.Eq. 444, 


§ 1673 

N.J.Ch. Where each of two. sisters 
executed a will containing a clause 
that if both of them should die througn 
accident, while they were together, 
then certain sum should be bequeathed 
to cemetery for perpetual care of 
family plot, and the two sisters were 
overcome by coal gas, and as a result 
both died, but one died about a week 
before the other, the clause in question 
would be given effect as though both 
died at the same instant, and the one 
who died last did not inherit from the 
other, and the contingent clauses in 
both wills were effective.—Rutherford 
Trust Co. v. Stagg, 14 A.2d 514, 127 N. 
J.Eq. 541. 

Pa.Orph. The corpus of a trust es- 
tate was distributed by the orphans’ 
court to the sole surviving child of 
testator and the issue of other de- 
ceased children, whose parents were 
alive at his death, and who were living 
when the cestui que trust died and 
excluded legatees of the cestui que 
trust on the ground that their interest 
in the trust estate was contingent, not 
vested, where the will provided that at 
the termination of the trust it “shall 
be divided equally between my surviv- 
ing children, and the issue surviving of 
any child or children of mine who 
may have died, per stirpes.’—In re 
Laughlin’s Estate, 88 P.L.J. 427, af- 
firmed 9 A.2d 383, 336 Pa, 529. 

Pa.Orph. An estate was contingent, 
where it was not enough that the life 
tenant had had children born to him, 
but the determining fact was that he 


i 
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must at his death leave children sur- 


viving. There was no immediate vest- 
ing of the estate, because those entitled 
to take could not be determined until 
the death of the life tenant.—In re 
Laughlin’s Hstate, 88 P.L.J. 427, af- 
firmed 9 A.2d 383, 336 Pa. 529. 
§ 1674 

Ill.App. Where testator provided for 
ereation of trust which was to termi- 
nate on death of last survivor of six 
named persons and widow of one of the 
six and gave testator’s widow a testa- 
mentary power to appoint persons to 
receive property in trustee’s possession 
at termination of trust and widow’s 
will provided that one third of such 
property should go to heirs of testa- 
tor’s sister, whose daughter was one of 
the six named by testator, provision of 
testator’s will prohibiting. beneficiary’s 
assignment of property or income 
thereof precluded adoption of theory 
that heirs of testator’s sister should be 
determined as of date of death of tes- 
tator’s widow and that the daughter 
acquired a vested interest which on her 
death passed to her legal representa- 
tive.—First Nat. Bank of Chicago v. 
Cleveland Trust Co., 32 N.H.2d 964, 308 
Ill App. 639. 

8 1679 


Minn. Where a sale of property is to 
be made in the future for convenience 
of estate, and not out of considerations 
personal to legatees, the postponement 
of the sale does not prevent vesting 
of the’ gifts—First & American Nat. 
Bank of Duluth v. Higgins, 293 N.W. 


585. 
§ 1681 ’ 
C.C.A.4. The law favors the vesting 
of estates.—Reynolds vy. Commissioner 
of Internal Revenue, 114 F.2d 804. 
Cal. The law favors the vesting of 
estates.—In re Lawrence’s Estate, 108 
P.2d 898, prior opinion 102 P.2d 559. 
Cal.App. All testamentary  disposi- 
tions will be presumed to “vest” at 
testator’s death, a future interest will 
not be imposed unless ‘intention to 
postpone is clearly manifested, and 
determining factor is what character 
of interest did testator intend to _ cre- 
ate. Probate Code, § 28; Civ.Code, § 
Re a ea vy. Westphal, 112 P.2d 
Del. An incident of rule of construc- 
tion favoring the early vesting of es- 
tates is that, in absence of clear mani- 
festation of different intent, courts con- 
strue conditions as subsequent rather 
than precedent where such construction 
will give the donee a vested estate sub- 
ject to be divested, instead of deferring 
the vesting.—Frame vy. Cann, 16 A.2d 
248, affirming Cann y. Van Sant, 11 
A.2d 388. 


Mass. A remainder will not be con- 
strued to be contingent when it may, 
consistently with testator’s intention, be 
deemed vested.—Boston Safe Deposit & 
Trust Co; vy. Park,.29.N;E.2d 977. 

Mo. The law favors vested estates, 
and where there is a doubt as to 
whether a remainder is ‘‘vested” or 
“contingent” a court will construe it 
as a “vested estate’, since adverbs of 
time as ‘‘when”, “there”, ‘‘after’”, 
“thereafter”, ‘from’ and like expres- 
sions do not make a contingency, but 
merely denote the commencement. of 
the enjoyment of an estate.—Sanders 
v. Jones, 147 S.W.2d 424, 


Neb. The law favors the early vest- 
ing of estates, and if consistent with 
the intent of the testator, the court 
will construe a will so as to vest the 
estate immediately, even though the 
taker may be subject to being di- 
vested thereof later by some _ con- 
tingency.—In re Stieber’s Hstate, 296 
N.Y. .336. 

N.Y.App.Div. The law favors vesting 
of remainders.—In re Dreyer’s Will, 25 
N.Y.S.2d 874, 261 App.Div. 965. 

N.Y.Sur. The principle that the law 
favors the vesting of estates is merely 
a rule of construction and is subordi- 
nate to primary .rule that intention, 
when ascertained, must control.—tIn re 
Weekes’ Estate, 22 N.Y.S.2d 220, 174 
Mise. 930. 

N.Y.Sur. The law favors that con- 
struction of a will which vests inter- 
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ests therein provided for at the earliest 
moment compatible with the language 
of the will.—In re Van Nostrand’s Will, 
23 N.Y.S.2d 861, 175 Misc. 385. 

N.Y.Sur. An estate created by a will 
will be considered as ‘“vested’’ unless 
some different affirmative interest is 
discernible in the testamentary disposi- 
tion effected, and where there is a 
present right of future enjoyment an 
estate is a “vested estate”. Real Prop- 
erty Law, §§ 37, 40.—In re O’Hanlon’s 
Will, 27 N.Y.S.2d 889. 

N.Y¥.Sur. Unless a contrary intention 
appears, the law favors the vesting of 
eae re Bruns’ Will, 29 N.Y.S.2d 

A remainder is not to be considered 
as “contingent” in any case where con- 
sistently with the intention of the tes- 
tator it may be construed as_ being 
eS re Bruns’ Will, 29 N.Y.S,2d 

Or. The rule that a legacy or in- 
terest created by devise should be con- 
strued as vested: rather than contingent 
when that may be done without violat- 
ing testator’s intention does not apply 
where interests are not intended to vest 
until distribution hag actually been 
made.—Stein v. U. S. Nat. Bank of 
Portland, 108 P.2d 1016. 

Pa, As between vested and contin- 
gent interest, the law favors vested 
interests, and any doubt as to proper 
construction of will will be resolved in 
favor of vesting and an interest will 
be held to be contingent only if that 
intent by the testator is clearly shown. 
—Riverside Trust Co. vy. Twitchell, 20 
A.2d 768, 342 Pa. 558. 

Pa.Orph. It is true that the law al- 
ways seeks to give effect to a testator’s 
purpose, and insists that such purpose 
is to be derived from the language he 
has employed; it is not less true that 
the law favors vested remainders, so 
much so that it will presume such was 
the intention of the testator, except ag 
the language shows indisputably the 
contrary intent.—In re Walker’s Estate, 
22 Brie 117. 

R.I. Though the law generally fa- 
vors the vesting of estates or interests, 
such rule is inapplicable where a con- 
trary intention is expressed in will.— 
Lad gst rial Trust Co. vv. Hall, 8WA.2d 
629. 

Tex.Civ.App. A remainder under will 
will not be construed’ as contingent 
when it can reasonably be taken as 
vested, for law favors such construction 
of will as will result in vesting title 
to eState created thereby at earliest 
time, unless later time igs clearly ex- 
pressed or necessarily implied.—Giraud 
ve macnn” 142 S.W.2d 248, error re- 
used. 


§ 1685 

Del. A gift to an identified person 
or class, or a remainder following a 
life estate, is not rendered ‘“‘contingent”’ 
merely by the qualification of words 
such as “at” or “upon’’ the death of 
the life tenant.—Frame y. Cann, 16 A.2d 
248, affirming Cann yv. Van Sant, 11 
A.2d 388, 


§ 1692 

C.C.A.4. A vested interest may be 
created by language clearly indicating 
an intent that a definite person shall 
receive the property, although the in- 
strument subsequently provides. that 
the gift shall not take effect unless a 
certain condition, such as the arrival of 
the beneficiary at a certain age, is 
fulfilled.—Reynolds v. Commissioner of 
Internal Revenue, 114 F.2d 804. 


N.Y.Sur. Under a will devising tes- 
tator’s realty to testator’s grandnephew, 
provided that grandnephew reached the 
age of 23 years, with a gift over to tes- 
tator’s nephew if grandnephew died be- 
fore attaining age of 23 years, grand- 
nephew, who was under 23 years of 
age, possessed a present right to fu- 
ture enjoyment of devised realty and 
had a ‘‘vested estate” therein, subject 
to being divested upon his decease pri- 
or to attaining 23 years of age. Real 
Property Law, §§ 37, 40.—In re O’Han- 
lon’s Will, 27 N.Y.S.2d 889. 

Under a will devising realty in trust 
to executors with provision that realty 
should be sold and that out of proceeds 


§ 1701 


of sale testator bequeathed $500 to 
children of testator’s grandniece, share 
and share alike when children each be- 


came 23 years of age, the bequest vest- _ 


ed immediately upon testator’s death, 
where children were in being when will 
was executed and were still living, only 
the actual possession of principal of 
the amount having been postponed for 
protection of children until they reached 
specified age.—In re O’Hanlon’s Will, 27 
N.Y.S.2d 889. 

Under a will devising realty in trust 
to executors with provision that realty 
should be sold and that out of proceeds 
of sale ‘I make the following bequests”, 
which included a bequest of $500 to 
children of testator’s grandniece, share 
and share alike when children each 
became 23 years of age, and “I give 
and bequeath” certain property to chil- 
dren of another grandniece, quoted 
words were words of present gift and 
not of future gift limited by a “condi- 
tion precedent”, and the words “when 
they each become twenty-three years 
of age” had no greater effect than to 
postpone time of enjoyment of gift 
already vested.—In re O’Hanlon’s Will, 
27 N.Y.S,2d ; 

Where will devised realty in trust to 
executors with provision that realty 
should be sold and that out of pro- 
ceeds of sale testator bequeathed $500 
to children of testator’s grandniece, 
share and share alike when children 
each became 23 years of age, and that 
to children of another grandniece tes- 
tator bequeathed $1,000 to be shared 
equally by such children when each be- 
came 25 years of age, and children men- 
tioned in will were in being when will 
was executed and were still living, if 
any child died before reaching specified 
age, his share would go to his personal 
representative or legatees.—In re O’Han- 
lon’s Will, 27 N.Y.8.2d 889. 

Pa.Orph, The last sentence of the 
codicil manifests an intent that the 
children of George Motter should re- 
ceive $100 at the age of 21, except Le- 
Roy, Edwin or BHlla.—In re Garrow’s 
Hstate, 49 Dauph. 318. 
te In re Barton [1940] 4 Dom.L.R. 
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N.Y.Sur. Under will creating trust, 
income to be paid to testatrix’ niece 
during her life and upon her death 
“to divide the same between her sons, 


equally, the descendants of any de- 
ceased son to. receive the parent’s 
share,’ as only words of gift were 


contained in direction to trustee to 
divide at termination of trust, futurity 
was annexed to substance of 
which precluded vesting until time for 
payment, and hence division was re- 
quired to be made among individuals 


within appropriate category at time 
of distribution. Real Property Law, § 
40.—In re Juackson’s Hstate, 25 N.Y. 
§.2d 189. 


Under will creating trust, income to 
be paid to testatrix’ niece during her 
lifetime and upon her death “to divide 
the same between her sons, equally, 
the descendants of any deceased son 
to receive the parent’s share’, legacy 
to niece’s son who survived testatrix 
but predeceased his mother did not 
vest upon the death of testatrix so as 
to entitle such son’s administratrix to 
participate in trust, since testatrix 
manifested testamentary purpose _ to 
postpone vesting to date of termina- 
tion of the trust. Real Property Law, 
§ 40.—In re Jackson’s state, 25 N. 
Y.S.2d 189. 


§ 1701 

Ohio App. Where testator made gift 
of residue to trustees in trust until his 
youngest child should attain age of 25 
years, and provided that two-thirds of 
residue then be _ distributed equally 
between children living at testator’s de- 
cease, and that from net income re- 
ceived by trustees, two-thirds should 
be held in trust for children during 
life of the trust, except that trustees 
should expend from each child’s share 
such amount as might be necessary 
during each child’s minority, and after 
testator’s death one child died with- 
out issue at age of 24 years, leaving 


gift | 


. 


§ 1703 


his mother, brother and sister surviy- 
ing him, interest of the deceased child 
was a “vested interest” rather than a 
“contingent interest’, and hence passed 
to deceased child’s administrator, and 
not to surviving children.—McKinney 
v. McKinney, 34 N.E.2d 786. 
§ 1703 

Cal.App. Where will, as to half of 
property held in trust for testator’s 
son for life, gave to widow and chil- 
dren vested remainder in fee after 
son’s death, interest of widow and 
children was ‘‘vested’’, and_ limitation 
on their action to establish involun- 
tary trust as to such property accrued 
before son’s death. Code Ciy.Proc. § 
338, subd. 4; Probate Code, §§ 28, 
123; Civ.Code, §§ 694, 863.—Westphal 
v. Westphal, 112 P.2d 919. 

Mo.App. Remainders in personalty 
may be created by will or by deed.— 
Brumbaugh y. Young, 144 S.W.2d 823. 

N.Y.Sur. Where testator expressly 
devised his real property to his residu- 
ary donees subject to a life estate in 
his widow, the lands became vested in 
them immediately upon death of the 
testator under the express terms of 
the will which operated as a convey- 
ance.—In re Schroder’s Will, 29 N.Y.S. 
2d 754, 176 Misc. 1024. 

Ohio App. Where life estate was" de- 
vised by testator to his wife so long as 
she remained his widow, and remainder 


was left equally to testator’s two chil- 


dren, the children took ‘vested remain- 
ders” in fee, subject to the interest of 
testator’s wife, and those remainders 
eould be alienated or mortgaged. Gen. 
Code, §§ 10512-4, 10509-186.—Hastman 
Ae 34 N.E.2d 291, 66 Ohio App. 
Pa.Orph. Where a portion of the 
corpus of an estate is given to the son 
of the decedent, contingent upon his be- 
ing alive at the expiration of the trust, 
but under the clause the “use” of the 
property is given to the son while res- 
idue of the estate shall be held in trust, 
constitutes a vested remainder as to 
corpus. The word ‘use’ as here em- 
ployed, embraces the income or rentals 
of this property.—In re Walker’s Es- 
tate, 22 Erie 117. 

Whenever there is a particular estate, 
the determination of which depends on 
any uncertain event, and a remainder 
is thereon absolutely limited to a per- 
son in esse and ascertained, although 
the nature and duration of the estate 
limited in remainder may be such that 
it may not endure beyond the particu- 
lar estate, and may therefore never take 
effect or vest in possession, it is not a 
contingent, but a vested remainder.— 
In re Walker’s Estate, 22 Brie 117. 

Wis. Under will devising life estate 


in homestead to testatrix’ son, giving 


to son’s wife ‘‘in the event of his de- 
cease” life use, occupation, and control, 
providing that if wife remarried, died, 
or ceased to occupy estate, it should 
vest absolutely in fee simple in son’s 
ehild or children then living, if any, 
and giving estate to another son in 
default of living child or children, and 
to his child or children then living in 
ease of his decease, children of first son 
succeeded to title only after termina- 
tion of the estate of that son and his 
wife if she survived him.—Malzahn y, 
Teagar, 294 N.W..36, 235 Wis. 631. 
§ 1705 

Kan. Where a life tenancy and re- 
mainders are carved out of an estate 
by will, and remaindermen are in esse, 
definitely ascertained, and nothing but 
their death before termination of the 
life tenancy can defeat their title, the 
remainders thus created are ‘‘vested 
remainders’.—Alexander v. Goellert, 
109 P.2d 146, 153 Kan. 202, 

Mo. Under will providing that upon 
termination of life estate devised to 
testator’s wife, remainder of testator’s 
estate was devised to testator’s son 
or his heirs at law in fee simple abso- 
lute, the son took a “vested remain- 
der” upon the testator’s death.—Sand- 
ers Vv. Jones, 147 S.W.2d 424 

8 1706 

Ark. Under a will devising testator’s 
property to his widow during her sin- 
gle life with provision that if widow 
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remarried she should retain half of 
property, the other half to go to testa- 
tor’s son, and that upon widow’s death 
all property should belong to son, and 
that if son predeceased widow, all of 
the property should go to widow who 
should retain it during her life, after 
which it should become the property of 
the son’s “heirs”, and, if none, the 
property to revert to testator’s heirs, 
quoted word meant son’s children, and 
where widow and son were still living 
son took a “contingent remainder’ in 
testator’s realty, and widow had a 
“life estate’ unless she remarried.— 
Dyer v. Lane, 151 S.W.2d 678, 

App.D.C. Where testator attempted 
to divide his property with some de- 
gree of equality among his children ex- 
cept one and to have each child’s share 
go to his eldest son in fee if there were 
any eldest son, under provision in will 
devising certain property after death 
of son C. to his son G. for life, if he 
be then living, remainder in fee, to any 
eldest son G, might have’ living, at the 
time of his death, “if G. dies before his 
father, without such son, then remain- 
der in fee to my son F.,”’ alternative 
gift to testator’s son F. was a “contin- 
gent remainder,’ and the contingency 
was that G. should die before his fa- 
ther without a son, and not simply that 
he should die without a son.—Reeves v. 
American Security & Trust Co., 115 
F.2d 145. 

Ill.App. The gift provided for by 
will under which testator gave, devised, 
and bequeathed all the rest, residue, 
and remainder of his estate to his wife, 
sisters, and brother in specified propor- 
tions, became effective immediately up- 
on testator’s death, and language used 
in the will then became operative as 
words of immediate and express gift, 
and further provision divesting the in- 
terests conveyed by the words of gift 
did not serve to make the interest of 
the wife, sisters, and brother contin- 
gent.—ContinentalI lllinois Nat. Bank & 
Trust Co. of Chicago v. Kane, 31 N.H. 
2d 351, 308 Ill.App. 110. 

Il.App. Where a remainder is con- 
tiugent upon the devisee’s surviving 
the life tenant, the devisee must literal- 
ly survive the person named as life 
tenant and not merely survive the life 
estate—Fountain v. Fountain, 31 N.E. 
2d 423, 308 Ill.App. 330, transferred 24 
N.H.2d 360, 372 Ill. 466. 

Tex.Civ.App. A will giving all of 
testator’s property to his daughter-sole- 
ly, directing executors to sell realty 
and invest proceeds in interest-bearing 
securities, hold testator’s stocks and 
bonds in trust for such daughter and 
pay her income from them and_ se- 
eurities purchased, and providing that 
she should be entitled to demand full 
possession of estate after reaching age 
of 30 years or being married for five 
years, vested fee-simple title to entire 
estate in her if she survived testator 
and reached such age or when she was 
married five years.—Giraud v. Crockett, 
142 S.W.2d 243, error refused. 

§ 1707 

Tex.Civ.App. Under will vesting fee- 
simple title to testator’s property in 
his daughter when she reached stated 
age or had been married five years, 
contingencies provided for in paragraph 
giving estate to testator’s brothers or 
their heirs, if daughter died’ without 
issue or surviving sister, ceased to ex- 
ist when fee owner had been married 
five years and children were born to 
her.—Giraud v. Crockett, 142 S.W:2d 
243, error refused. 


§ 1708 
Cal. It is not the uncertainty of ac- 
tual enjoyment but the uncertainty of 
the right to enjoyment that renders a 
remainder contingent.—In re Law- 
rence’s Estate, 108 P.2d 898, prior opin- 
ion 102 P.2d 559. 
§ 1709 
N.Y.Sur. Where corporate devisee 
was in complete possession of all its 
corporate powers and able to take re- 
siduary gift at date of testator’s death, 
its title vested on that date although 
extent of the gift was not then ascer- 
tainable.—In re Mohr’s Hstate, 24 N.Y, 
§.2d 977, 175 Mise. 706. 
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§ 1710 

N.Y.Sur. Where a provision of the 
will, which provided for trusts during 
the natural lives of the beneficiaries 
thereof and that the principal of each 
trust should “revert to their legal heirs 
on their attaining the age of twenty- 
five years’, was construed in view of 
testator’s obvious intent throughout 
will as a whole to effect perfect equality 
among the claimants on his bounty, 
and in view of the absence of provision 
for remainder over in event of death of 
one of “legal heirs’ before attaining the 
age of 25, the principal of each trust 
was held to vest in heirs of the life 
tenant immediately upon life tenant’s 
death—In re Van Nostrand’s Will, 23 
N.Y.S.2d 861, 175 Mise. 385. k 

Where, under provision of a_ will 
which provided for trusts during the 
natural lives of the beneficiaries there- 
of, and that the principal of each trust 
should ‘revert to their legal heirs on 
their attaining the age of twenty-five 
years”, the principal of the trust was 
held to vest in the heirs of the life 
tenant immediately upon life tenant’s 
death, the direction for postponement 
of the time of possessory enjoyment of 
remainder was capable of deletion, and 
therefore distribution of the principal 
of the trust was ordered immediately 
upon the death of the life tenant.— 
In re Van Nostrand’s Will, 23 N.Y.S.2d 
861, 175 Misc. 385. 


§ 1716 

Del. A gift or remainder in fund to 
testatrix’ grandson, following equitable 
life estate in daughter, was not made 
“contingent” by provision in will for 
gift to testatrix’ heirs if grandson 
should die before arriving at age of 
21 years and without leaving children 
to survive him.—Frame y. Cann, 16 
A.2d 248, affirming Cann y. Van Sant, 
11 A.2d 388. 

A will bequeathing remainder in fund 
to testatrix’ grandson ‘at and upon’’ 
death of life tenant, and providing for 
gift to testatrix’ heirs if grandson 
should die before attaining his ma- 
jority and without leaving survivin 
children, created a ‘‘vested remainder,” 
subject to divestment, rather than a 
“contingent remainder,” and hence wid- 
ow and administrator of grandson were 
entitled to fund, where grandson sur- 
vived testatrix, but predeceased life 
tenant, and was more than 21 years of 
age at time of his death, since divest- 
ing contingencies became impossible 
when grandson attained age of 21 
years.—Frame y. Cann, 16 A.2d 248, 
a oaing Cann v. Van Sant, 11 A.2d 


§ 1717 

Cal, Under will directing executors 
to use entire residue of testator’s prop- 
erty for purchase of annuity payable 
to friend of testator for life, recom- 
mending annuity contract providing for 
repayment of unused principal to ex- 
ecutors if annuitant died before all 
money used in purchasing annuity was 
consumed, and bequeathing money so 
refunded _ to named charities, “that 
corpus might be consumed in providing 
for life tenant did not make bequests to 
charitable institutions “contingent re- 
mainders’”’, Probate Code, § 140,— 
In re Lawrence’s Estate, 108 P.2d 893, 
prior opinion 102 P.2d 559. 

Ohio App. Where will devised testa- 
tor’s realty to wife for life for her 
maintenance, and unconsumed remain- 
der to named children, and provided 
that if any of the children should not 
be living at time of final distribution 
of estate, the share of that child should 
pass to his or her heirs who are of tes- 
tator’s blood, and that if all children 
of any one of testator’s children should 
be deceased at time of final distribution 
of estate, wife of deceased child of tes- 
tator, if living, should inherit one-fifth 
share of the deceased child, and the 
remaining four-fifths should revert to 
the residue of testator’s estate, the in- 
terest of testator’s children was “con- 
tingent” on their surviving testator’s 
wife, and was not subject to levy and 
sale on execution.—Crum y. Crum, 380 
N.H.2d 448, 65 Ohio App. 431. 

R.I, Where testator made an abso- 


> as 
r 
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lute gift to his widow of the net in- 
come of all his property both real 
and personal with power to sell or 
let any or all of the property with 
the limitation that she should invest 
in legal securities the proceeds of any 
sale authorized under the will, and 
after her death or widowhood testator 
directed estate to be divided among 
children, testator intended to give his 
wife a Jife estate in realty and the 
same kind of interest in personalty 
with power to sell or let any or ail 
of such property excepting personalty 
otherwise disposed of by codicil, and 
children had a “vested remainder” in 
the realty and personalty with the 
exception of the personalty disposed 


of by codicil—Willoughby v. Wil- 
loughby. 19 A.2d 857. 

Tenn.App. Where testator devised 
all his property to his wife ‘“‘to be 


used as she see fit, as long as she 
lives”, and property left at her death 
equally to four named legatees, dev- 
isees of gift over did not take ‘‘vested 
remainder’, since wife acting within 
her qualified power of disposition 
might dispose of all property, pass 
good title to purchaser, and defeat gift 
over, and remaindermen acquired no 
interest except in that portion of the 
estate which might be left undisposed 
of by the wife at her death.—Jones vy. 
MeMurrey, 150 S.W.2d 713. 


§ 1721 

N.Y.App.Div. Where testator devised 
a life estate in all realty to his wife, 
and then provided at death of wife, 
certain specific parcels of realty should 
go to two sons share and share alike, 
the words “at the death of my said 
wife, I give, and devise my said real 
estate as follows” meant only that pos- 
session and enjoyment were postponed 
until such time, but not that vesting 
itself was so postponed, and hence sons 


took a “vested remainder” and not a 
“eontingent remainder’.—In re Mc- 
Combs’ WHstate, 25 N.Y.S.2d 894, 261 


App.Div, 449. 

Where testator devised all personalty 
theretofore undisposed of in trust, with 
income thereof to wife, for whose main- 
tenance corpus could be invaded, and 
subsequent provision devised ‘at the 
death of my said wife’ the residuary, 
both real and personal, to two sons 
share and share alike, the provision 
“at the death of my said wife’ re- 
ferred not to time of vesting, but to 
time of possession and enjoyment, and 
sons took a “vested remainder’ and 
not a “contingent remainder” in per- 
sonalty.—In re McCombs’ Hstate, 25 N. 
Y.S.2d 894, 261 App.Div. 449. 


N.Y.Sur. Ordinarily, a gift to issue 
per stirpes creates a “contingent re- 
mainder.’—In re Weekes’ Estate, 22 
N.Y.S.2d 220, 174 Misc. 930. 


The intention to create a “contingent 
remainder’ so as to confine benefits to 
those of a particular blood may be evi- 
denced by providing for a gift to issue 
of life tenant or for a gift to children 
of testator with a substantial gift 
to issue per stirpes of deceased chil- 
dren, and when latter method has 
been adopted, gift of remainder is con- 
tingent, and only those members of 
class who survive termination of life 
estate share in remainder.—In_ re 
Weekes’ Hstate, 22 N.Y.S.2d 220, 174 
Mise. 930 

N.Y.Sur. Where will provided that 
inasmuch as testatrix’ children were 
amply provided for by a trust, tes- 
tatrix devised entire estate to husband 
to enjoy income during husband’s life, 
and that upon husband’s death, testa- 
trix’ estate was devised in equal shares 
to “my issue per stirpes,” a “contin- 
gent remainder’ was created, the gift 
being to a class, and hence estate of 
testatrix’ daughter, who predeceased 
testatrix’ pushed without ae ue as 
excluded from sharing in remainder,— 
In re Weekes’ Estate, 22 N.Y.S.2d 220, 
174 Misc. 930. , 

N.Y.Sur. The “divide and pay over’ 
rule will not be applied when a tes- 
tator’s purpose is clearly expressed in 
his will.—In re Foster’s Estate, 22 N. 
Y.S.2d 252, 174 Misc. 933. : 

Where testator bequeathed his resid- 
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uary estate, on termination of widow’s 
life estate, to his executors and trus- 
tee, with directions to pay a legacy to 
his niece, the gift constituted a ‘‘vest- 
ed remainder,” and was required to be 
paid to representative of estate of niece 
who survived testator but predeceased 
his widow.—In re Foster’s Hstate, 22 
N.Y.S.2d 252, 174 Mise. 933. 

§ 1722 

_ Mass. The leaning toward early vest- 
ing of remainders is especially strong 
when the remaindermen are children 
or other descendants of testator, but 
there is less reason for leaning toward 
early vesting of remainders © where 
there is a limitation over in default of 
primary remaindermen, particularly 
where such limitation over is to per- 
sons who may be less remote descend- 
ants of testator than any of the pri- 
mary remaindermen.—Boston Safe De- 
pestk & Trust Co. v. Park, 29 N.H.2d 

Miss. The quoted words in will be- 
queathing house and lot to son for life 
and then to son’s wife for life, with 
remainder to son’s heirs “and in de- 
fault of them, to his brother and sister 
or the heirs of his brother and sister’, 
did not operate, on death of son with- 
out children, to vest remainder in sister 
and the brother predeceasing son, but 
meant that, in event either brother or 
sister were dead at time of son’s death, 
heirs would be ‘‘purechasers” under will 
instead of “heirs at law’.—Gordon y. 
Gordon, 198 So. 287. 

Where will bequeathed house and 
lot to son for life and then to son’s 
wife for life with remainder to son’s 
heirs, and, in default of heirs, to son’s 
brother and sister or heirs of brother 
and sister, and son died without chil- 
dren after death of brother who was 
survived by one son, claim of brother’s 
son was ‘contingent interest’’, and re- 
mainder would not become a “vested 
interest” until death of wife, when 
heirs of brother and sister would take 
as “purchasers”, but interest of sister 
living at death of wife would pass to 
heirs of wife, but, if sister should pre- 
decease wife, heirs of sister would take 
as “purchasers” under will.—Gordon 
vy. Gordon, 198 So. 287. 

Pa.Orph. Where a testator leaves 
the residue of his estate in trust to 
pay the income ito his brother for life 
and after his death to pay over the 
net income of a specified portion there- 
of to the brother’s wife for life ‘‘and 
after the death of these two, respec- 
tively’, to pay over the corpus to a 
charity, the charity is entitled to all 
the corpus of the estate, except the 
specified portion, immediately upon the 
death of testator’s brother.—In re Les- 
ter’s Estate, 39 D. & C. 567. 


§ 1723 

Kan. Where will provided that tes- 
tator devised all of his estate to his 
wife for life, with remainder at wife’s 
death to testator’s children, in fee 
simple, descendants of any deceased 
children to take the parent’s share, and 
testator was survived by his wife and 
nine children, and one son died before 
death of life tenant without children but 
was survived by son’s widow, remain- 
der to children was a “vested remain- 
der’, and son’s interest passed to his 
widow as his statutory heir, and she 
could maintain partition for her share 
of testator’s estate—Iaris v. Nickel, 
107 P.2d 721, 152 Kan, 652. 

N.Y.Sur. Under will providing that 
upon death of testator’s wife trust 
should terminate and that testator be- 
queathed balance to his children in 
equal shares and “if any of my said 
children should die, before the provi- 
sions of this paragraph take effect, 
leaving no issue, then my surviving 
children and the issue of any not liv- 
ing shall receive the share of such 
deceased child leaving no issue” testa- 
tor who had three children, intended 
to give a vested absolute remainder 
of one-third of the residuary estate to 
his son.—In re Bruns’ Will, 29 N.Y.S. 
2d 108. i 

Under will in which testator provid- 
ed that on ‘‘death of my wife, the trust 
shall terminate and the remainder I 
give to my children in equal shares, 


Ieee 


 -§ 1728 


and if any of my children should die 
before the provisions of this paragraph 
take effect leaving no issue then my 
Surviving children and the issue of any 
not living shall receive the share of 
such deceased child leaving no issue”, 
testator’s son received a vested estate 
subject to being divested in event that 
he died prior to the death of the 
wife without issue, and where the son 
died prior to the life tenant but leaving 
issue, the son’s share of the residuary 
estate passed to his distributees.—In 
re Bruns’ Will, 29 N.Y.S.2d 108. = 

Ohio App. Under will providing that 
“the entire net income from the residue 
of all my property and estate” shall be 
given to testator’s wife, and that after 
her death “I give, devise and bequeath 
to my three sons and to my three 
daughters the entire net income for 
and during the term of their lives, re- 
spectively, share and share alike, and 
upon the death of one or more of my 
said children leaving issue of his, her, 
or their bodies, I give, devise, bequeath 
the share or shares which such de- 
ceased ancestor or ancestors would have 
taken if then living, to his, her, or 
their children, then living absolutely 
and in fee simple,’ children of de- 
ceased child of testator had “vested 
remainder” in fee, and were entitled to 
immediate possession thereof, and could 
maintain action to partition testator’s 


realty —Weeks v. Thompson, 31 N.EH. 
2d 454, 66 Ohio Apn. 1. 
§ 172 
N.Y.Sur. Where  testatrix devised 


income from trust to daughter for life 
with remainder absolutely to grand- 
children on their severally becoming 
25 years of age and testatrix provided 
that if daughter should die leaving 
no child, who should attain majority, 
part of estate intended for her chil- — 
dren'should go to other children of 
testatrix equally and if either of oth- 
er children were dead, then to grand- 
children conditioned upon their at- 
taining 21 years of age, testatrix in- 
tended to confine gift to those of her 
blood by creating a “contingent re- 
mainder’ and grandchild who at- 
tained the age of 25 years before 
death of life tenant whom grandchild 
predeceased, did not acquire a vested 
interest in the remainder.—In re Con- 
stable’s Hstate, 26 N.Y.S.2d 967, 176 
Mise. 216. 

Under will devising 
trust to daughter for life and re- 
mainder in equal shares absolutely 
among grandchildren on their several- 
ly becoming 25 years of age and pro- 
viding that if daughter should die 
leaving no children surviving her who 
shall attain majority, interest should 
go to other children or their children, 
primary gift of the remainder was to a 
class, members of which were to be 
determined at some future time which 
evidenced intention to postpone vesting 
until termination of trust and not to 
give grandchildren vested interest on 


income from 


attaining specified age—In re Con- 
stable’s Estate, 26 N.Y.S.2d 967, 176 
Mise. 216 


§ 1725 
N.Y.Sur. The intention to create a 
“contingent remainder” so as to confine 
benefits to those of a particular blood 
may be evidenced by providing for a 
gift to issue of life tenant or for a gift 
to children of testator with a substan- 
tial gift to issue per stirpes of de- 
ceased children, and when latter meth- 
od has been adopted, gift of remainder 
is contingent, and only those members 
of class who survive termination of 
life estate share in remainder.—In re 
Weekes’ Dstate, 22 N.Y.8.2d 220, 174 
Mise. 930. 
§ 1728 


Til.App. Where third article of will 
directed that upon death of last an- 
nuitant trust corpus be paid over as 
part of testator’s residuary estate in 
the proportions indicated in the fifth 
article of the will, the two articles 
would be considered together in deter- 
mining the construction which testa- 
tor had in mind with respect to vesting 
of estates.——Continental Illinois Nat. 
Bank & Trust Co. of Chicago v. Kane, 
31 N.H.2d 351, 308 Ill App. 110. 


a 


§ 1728 


Under will directing that executor 
place in trust sufficient securities to 
pay designated annuitants a specified 
sum each from income or_ principal, 
that any surplus of trust income be 
paid to testator’s wife, sisters, and 
brother in specified proportions or the 
survivors of them, and that upon death 
of last annuitant the trust corpus be 
paid over as part of testator’s residua- 
ry estate to testator’s wife, sisters, and 
brother, the interests of the wife, sis- 
ters, and brother became vested imme- 
diately upon death of testator and were 
estates of inheritance, and upon the 
death of each of them their vested 
interests passed to their heirs, though 
wife, sisters, and brother died while 
last annuitant was still living.—Con- 
tinental Illinois Nat. Bank & Trust Co. 
of Chicago v. Kane, 31 N.E.2d 351, 308 
Til.App. 110. 

W.Va. A devise to a devisee for life, 
and at that devisee’s death, then to an- 
other devisee, creates a “vested remain- 
der” in the other devisee, which vests 
immediately on testator’s death.—In re 
Conley, 12 8.E.2d 49. 

W.Va. A devise to a devisee for life 
and, if he dies without heirs of his 
body, then to another deyisee, creates 
a “contingent remainder’ which vests 
in the other devisee only if and when 
the contingency occurs.—In re Conley, 
12 S.B.2d 49. 


§ 1730 

Cal.App. Where will clearly  dis- 
closed intention to vest interest in 
wife and children of testator’s son on 
termination of son’s life without other 
condition or limitation, it must be held 
to be a present gift to a class of per- 
sons then in existence, and “vesting” 
of the interest was not defeated by 
fact that other children were born to 
son after execution of will. Probate 
Code, §§ 28, 123; Civ.Code, § 694.— 
Westphal v. Westphal, 112 P.2d 919. 


Conn. Where a will provides that at 
the conelusion of a life estate property 
shall be divided among a group of 
named legatees or such of them as 
survive, provision for survival relates to 
situation as it exists at termination of 
life estate and each of the group named 
takes a vested interest, subject to de- 
feasance should he die before that time. 
—Clark v. Hartford-Connecticut Trust 
Co., 14 A.2d 743, 127 Conn. 101. 


Ga. Where grant in remainder is to 
ehildren as a Class, children in esse at 
time of execution of deed take a 
“vested remainder,” which opens for 
purpose of letting in afterborn chil- 
dren, and the same rule applies in case 
of both wills and deeds.—Nixon v. Nix- 
on, 15 §.H.2d 883. 

Mass. Under will devising income 
from trust estate to children of tes- 
tator’s deceased son or the survivor, 
and devising estate in fee upon death 
of survivor, to the issue of the child 
or children of the son, but in default 
of such issue, to testator’s children 
where children of survivor predecease 
her, whether executrix of child that 
died intestate was entitled to remainder 
in preference to children of testator 
depended on whether persons entitled 
to remainder were to be ascertained on 
date first child of survivor was born, 
or on date of survivor’s death.—Boston 
Safe Deposit & Trust Co. v. Park, 29 
N.E.2d 977. 


Under will devising income from 
trust estate to children of testator’s 
deceased son, or the survivor, and de- 
vising estate in fee upon death of sur- 
vivor, to the “issue” of the child or 
children of the son, but in default 
such issue to testator’s children then 
living or their issue, the persons en- 
titled to remainder at termination of 
trust were to be ascertained as of that 
time.—Boston Safe Deposit & Trust 
Co. v. Park, 29 N.H.2d 977. 

Where will devised an estate in re- 
mainder to the “issue” of child or 
children of deceased son, the use of 


the word “issue” imported that the 
class should not be determined until 
time fixed for  distribution.—Boston 


Safe Deposit & Trust Co. v. Park, 29 
N.B.2d 977. 
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C.C.A.4. Under North Carolina law, 
where testator devised two-thirds of 
residue to trustee to divide it into as 
many shares ag there were surviving 
children and to collect income, pay over 
portion to child or for his benefit, ac- 
cumulate the rest until child reached 
age of 28 years, and then pay over to 
child accumulation and share of cor- 
pus, but providing that, if child should 
die before reaching 28 years of age, 
his share should be paid to his devi- 
sees, surviving children, or testator’s 
surviving children, condition with re- 
spect to reaching 28 years of age was 
annexed to the gift itself and created 
a “contingent remainder’.—Reynolds v. 
Commissioner of Internal Revenue, 114 
F.2d 804. 

C.C.A.Conn. Under Connecticut will 
giving to testator’s niece “or her is- 
sue’ and to nephew “or his issue” all 
the remainder of the estate after death 
of life tenant to be divided equally per 
stirpes, and if niece or nephew died 
before life tenant without issue, resi- 
due should go to survivor “and their 
heirs forever,’ the devise to niece’s 
daughter ‘vested’ as of date of testa- 
tor’s death, and not as of life tenant’s 
death, and daughter’s survival of life 
tenant was not a condition of her tak- 
ing.—Tuffy v. Nichols, 120 F.2d 906. 

N.Y.App.Div. Where will devised life 
estate in realty to wife and placed all 
personalty theretofore undisposed of in 
trust, with income thereof to wife, and 
provided ‘at the death of my _ said 
wife’, the residuary, should go to two 
sons, share and share alike, and will 
contained a subsequent provision that 
should either of sons die before wife, 
leaving no issue surviving, then de- 
ceased son’s share in property should 
go to survivor, the provision devising 
the residuary was controlled by subse- 
quent provision in so far as survivor- 
ship was concerned, and, in conse- 
quence, a son who survived other son 
who died without issue became vested 
with the entire residuary, notwith- 
standing that he also predeceased wife. 


—In re McCombs’ Estate, 25 N.Y.S.2d. 


894, 261 App.Div. 449. 
§ 1736 
Mo. Under will devising an estate to 
testator’s wife for life or during wid- 
owhood with remainder to his heirs, 
word ‘‘heirs” referred to heirs of the 
testator at the time of his death, and 
did not create a contingent remainder. 
—Harwell v. Magill, 153 S.W.2d 362, 
transferred 147 S.W.2d 684. 


§ 1739 

Del. A gift to an identified person 
or class, or a remainder following a 
life estate, is not rendered “contingent” 
merely by the qualification of words 
such as ‘at’ or “upon” the death of 
the life tenant.—Frame y. Cann, 16 
A.2d 248, affirming Cann yv. Van Sant, 
11 A.2d 388. 


Iowa. The rule that when a devise 
is to a remainderman “at death”, “upon 
death’, or “from death” of life tenant, 
the quoted words generally indicate 
time when estate is to be enjoyed and 
not time of vesting of estate, is in- 
applicable where will clearly indicates 
that the words are used for purpose 
of fixing time when estate shall vest.— 
Anderson vy. Conklin, 294 N.W. 339. 

Mass. The words ‘upon the de- 
cease of the surviving child of my 
said son’ in gift upon such decease 
“to the issue of the child or children 
of my said son” did not in themselves 
import a gift upon contingency of sur- 
vival of the described beneficiaries un- 
til time fixed for distribution, or im- 
ply that vesting in interest was post- 
poned until that time, and such words 
could be construed as fixing time of 
distribution or enjoyment rather than 
the time of vesting of remainders, par- 
ticularly in view of use by testator of 
words of present gifts to such issue.— 
Boston Safe Deposit & Trust Co. y, 
Park, 29 N.E.2d 977. 

N.Y.Sur. Words of present gift em- 
ployed by a testator manifest an in- 
penton to ene some upon death of 
estator.—In re Foster’s Wstate, 22 N.Y. 
8.2d 252, 174 Misc. 933, 
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N.Y.Sur. Under will providing that 
“upon death of my said wife’ the 
trust shall terminate and I “then” dis- 
pose of the rest, residue and remainder 
of my estate as follows, the word 
“then” referred to the death of the 
testator and not to the death of the 
life tenant.—In re Bruns’ Will, 29 N. 
Y.S.2d 108. 

Adverbs expressing time in a devise 
of a remainder limited on a particular 
estate, determinable on an event that 
must happen, relate to the time of en- 
joyment and not to the vesting of the 
pbs eds re Bruns’ Will, 29 N.Y.S. 


§ 1740 

Pa.Orph. Where a_ testator leaves 
property to A for life, remainder after 
A’s death “to <A’s children or their 
heirs,’ and A had three children, two 
born before the testator’s death and 
one born after testator’s death, the 
remainder vested in the two children 
of A living at the death of the testa- 
tor, and opened up to let in the child 
born after testator’s death, since such 
remainders vest aS soon as any chil- 
dren, of A are in esse regardless of 
whether or not they survive A, the 
life tenant.—In re Bernhart’s Estate, 
33 Berks 177. 

Pa.Orph. Testator devised a life es- 
tate for the wife in the family home 
“and after her decease to our children 
in equal shares * *  *’’, as to a busi- 
ness property, other real estate, and 
personal property a conversion was or- 
dered the widow to take a life estate 
with power to consume. A later para- 
graph provided that after the death of 
the wife, ‘‘everything remaining shall 
be equally divided amongst my children 
or their heirs and representatives, share 
and share alike.” Another paragraph 
provided, ‘it is my wish and will that 
all of our children shall receive a col- 
lege education and training, and I here- 
by authorize and empower my execu- 
trix hereinafter-named to see that this 
wish is carried out in its entirety, she 
to draw on the principal from time to 
time for this purpose.” A minor child 
was born after the date of the will. 
Held: (a) The provision as to educa- 
tion did not create a trust in favor of 
the children, the words being purely 
precatory. (b) There was no intestacy 
as to the share of the after-born minor 
child for the reason that he took under 
the will and thus Section 21 of the 
Wills Act of 1917, P.L. 410, 20 P.S. § 
273, had no application._In re Hart- 
man’s Hstate, 19 Leh.L.J. 89. 


§ 1741 

Miss. A will bequeathing, house and 
lot to son for life and then to son’s 
wife for life, with remainder to son’s 
heirs and, in default of heirs, to son’s 
brother and sister or heirs of brother 
and sister, could not be defeated by 
quitclaim or other deeds from brother 
and sister to son or wife, and such 
deeds were ineffectual to vest fee-simple 
title in son or wife-—Gordon vy. Gordon, 
198 So. 287. 


N.Y.App.Div. Original vested inter- 
ests cannot be cut down or converted 
into Gontingencies in absence of an ex- 
press provision to such effect.—In re 
McCombs’ Estate, 25 N.Y.S.2d 894, 261 
App.Div. 449. 

§ 1745 


N.Y.App.Div. Where testator devised 
life estate in all realty to his wife, with 
vested remainders in two sons, the pro- 
vision that should either of sons die be- 
fore wife, leaving no issue surviving, 
then deceased son’s share in property 
should go to survivor, did not convert 
“vested remainders” into “contingent 
remainders’, but rendered them sub- 
ject to divestment as*to one son in 
event that he failed to survive the oth- 
er during lifetime of their mother, leay- 
ing no issue, and at same time it served 
to give to each son an alternate vested 
remainder in such of the specific realty 
as to which the other was the primary 
remainderman, subject to divestment in 
event that such other son survived their 
mother or alternate remainderman dur- 
ing lifetime of their mother or died 
leaving issue—In re McCombs’ Estate, 
25 N.Y.S.2d 894, 261 App.Div. 449, 
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§ 1750 

Wis. Where contingent ?temainder- 
man predeceased life tenant, he thereby 
prevented the vesting of the contingent 
remainder in him, and his heir at law 
was precluded from claiming any in- 
terest in land involved.—Malzahn y. 
Teagar, 294 N.W. 86, 235 Wis. 6381. 

§ 1751 

Mass. Although a “proviso” in stat- 
utes, contracts, or wills not infrequent- 
ly introduces new or independent mat- 
ter, its true office and its general pur- 
pose is to restrict the sense or make 
clear the meaning of that which has 
gone before—Sears y. Childs, 35 N.E. 
2d 663, 309 Mass. 337. 

Wis. All conditions annexed to es- 
tates are either “‘conditions precedent” 
which are those which take place be- 
fore an estate can vest or be enlarged, 
or “conditions subsequent’? which are 
those which operate on an estate con- 
veyed or devised and render it liable 
to be defeated for breach of a condi- 
tion and both conditions precedent 
and subsequent must be expressed in 
the grant or devise creating the es- 
tate.—Miller v. Yorkshire Ins. Co., 297 


NEW oro iericol, Wass ool, Iso. wArlour. 
1341. 
§ 1755 
Cal.App. A competent testator may 


distribute his property as he desires, 
and the beneficiary is required to take 
under terms of will so long as they are 
not prohibited by some law or opposed 
to public policy.—In re Markham’s Es- 
tate, 115 P.2d 866. 

N.J.Ch. Whatever is bad as a cove- 
nant, or contract, must be bad in a will 
as a condition.—Girard Trust Co. v. 
Schmitz, 20 A.2d 21, 129 N.J.Eq. 444. 

The power to dispose of property by 
will includes the right to attach to tes- 
tamentary gifts such terms, conditions, 
limitations or restrictions as the testa- 
tor pleases, provided they are not con- 
trary to public policy or forbidden by 
law.—Girard Trust Co, v. Schmitz, 20 
A.2d 21, 129 N.J.Eq. 444. 

Every presumption will be taken by 
a court in favor of the validity of con- 
ditions and restrictions imposed by a 
testator in his will, since there is no 
presumption of illegality.—Girard 
Trust Co. v. Schmitz, 20 A.2d 21, 129 
N.J.Eq. 444. 

“he validity of a condition in a will 
could in no wise depend on the virtues 
or the vices of the testator, much less 
on the consistency of the provisions of 
the condition with the court’s ideas of 
fairness or propriety, or even with the 
principles of justice and humanity.— 
Girard Trust Co. v. Schmitz, 20 A.2d 
21, 129 N.J.Eq. 444. 

A condition in a will could not be 
held void merely .because it might be 
the offspring of embittered feelings on 
the part of the testator.—Girard Trust 
Co. v. Schmitz, 20 A.2d 21, 129 N.J.Eq. 
444, 

Generally, whatever tends to injustice 
or oppression, restraint of liberty, re- 
straint of legal right, obstruction of 
justice, a violation of statute, or the 
obstruction or perversion of the admin- 
istration of the law, or contravenes any 
established interest of society, or con- 
flicts with the morals of the time, when 
embodied in and made the subject of a 
contract, such as a will, renders the 
contract void as against “public poli- 
cy’.—Girard Trust’ Co. vy. Schmitz, 20 
A.2d 21, 129 N.J.Eq, 444. f 

The sources of New Jersey’s public 
policy, the violation of which will ren- 
dev a contract, such as a will, void, are 
the Constitutions, Federal and State, 
the common law and equity rules of 
England as adopted by New Jersey, 
and as modified by the Legislature, 
New Jersey statutes, and judicial de- 
cisions.—Girard Trust Co. v. Schmitz, 
20 A.2d 21, 129 N.J.Eq. 444. 

The mere fact that an exact counter- 
part of suit for construction of will 
could not be found in the books, would 
not prevent the court from declaring 
condition in will to be void as against 
publie policy, since the lack of a pre- 
cedent_is never a bar to equitable re- 
lief.—Girard Trust Co. y. Schmitz, 20 
A.2d 21, 129 N.J.Hq. 444. 

N.Y.Sur. A_ testator 


may impose 
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terms and conditions of bequest, if 
they do not violate established princi- 
ple of law or statute.——In re James’ 
Will, 27 N.Y.S.2d 977, 176 Misc. 741, 
affirmed In re James’ Estate, 27 N.Y. 
S.2d 1016, 261. App.Diy. 991, reargu- 
ment denied 27 N.Y.S.2d 1020, 261 
App.Div. 1092. 

Pa. The rule ‘in terrorem’ was de- 
rived from the civil law and is that 
a condition subsequent which is 
against public policy, public decency 
or good manners will be treated as 
in terrorem unless there is a specific 
devise over.—In re Alexander’s Hstate, 
19 A.2d 374, 341 Pa. 471. 

§ 1758 

Conn. Restraints on alienation will 
not be recognized unless they are stat- 
ed in unequivocal terms.—Romme _ v. 
Ostheimer, 20 A.2d 406, 128 Conn. 81. 
_ iowa. A testamentary trust provid- 
ing that any payment of income might 
be made only to named beneficiary and 
that upon attempted alienation the 
right to income should be lost and in- 
come should become payable to a third 
person, to be applied to the care, board 
and clothing of beneficiary, as far as 
might be proper or necessary in trus- 
tee’s judgment, was not a “spendthrift 
trust” as strictly defined, and trust es— 
tate could not be subjected to claims 
of beneficiary’s creditors, as against 
contention that trust was invalid as 
unduly restricting alienation.—Jones vy. 
Coon, 295 N.W. 162. 

§ 1760 

N.C. Where testator provided that 
on death of life tenant land should be 
divided and allotted to his children and 
grandchildren in equal shares, ex- 
pressed wish that home and farm 
should remain the property of his chil- 
dren, grandchildren, and their children 
“and is not to be conveyed out of the 
family”, if regarded as a restraint on 
alienation, was void, and if merely the 
expression of a desire on the part of 
the testator was ineffectual.—Harly v. 
Tayloe, 13 S.H.2d 609, 219 N.C. 363. 


8 1763 f 

Neb. A_ testator is not guilty of 
fraud or any immoral act against the 
public policy of the state, it he sug- 
gests in his will that the beneficiary, 
to whose creditors the testator owes no 
duties, may proceed to take legal steps 
to obtain the benefit of the provisions 
of the will, by resorting to bankruptcy 
court in order to receive the benefits of 
the will.—Beals v. Croughwell, 299 N. 


W. 638 
§ 1765 

Cal.App. A provision in will for for- 
feiture of a legacy in event of a contest 
of will by a legatee is valid and bind- 
ing upon such legatee—In re Mark- 
ham’s Hstate, 115 P.2d 866. 

A clause in will providing for for- 
feiture of legacy in event of contest of 
will by legatee is to be strictly con- 
strued, but, if not strictured by law 
or by public policy, it will be en- 
forced according to testator’s intent.— 
In re Markham’s Hstate, 115 P.2d 866. 


N.Y.Sur. The law will give effect to 
provision in will revoking any bequest 
to person contesting will, provided con- 
dition does not contravene public pol- 
icy.—In re Breene’s Will, 21 N.Y¥.8.2d 
531. 


Where provision in will revoking any 
bequest to person contesting will di- 
rected that property that would have 
gone to contesting party should become 
part of residuary estate, aud another 
provision of will disposed of entire 
residuary estate, the no-contest condi- 
tion contained a yalid provision for a 
gift over in event of a breach, and con- 
dition was valid:—In re Breene’s Will, 
21 N.Y.S.2d) 531, 


Pa. Where testator after bequests 
to his wife and others provided that 
residue of his estate should be rented 
and income divided among three sons 
on condition that if widow contested 
will or was not wholly satisfied with 
it, then widow’s son by _ testator 
should receive only $5, the condition 
was a valid “condition precedent’ and 
was not invalid as a ‘condition sub- 
sequent”, “in terrorem’.—In re Alex- 


§ 1780 
gpdens Estate, 19 A.2d 874, 341 Pa. 


§ 1769 

N.J.Ch. A condition attached to a 
testamentary gift in trust to certain 
named brothers and sisters of the tes- 
tator, that they abstain from social and 
family intercourse with a brother and 
sister expressly disinherited by the 
will, and their respective spouses and 
children, was a “condition in terro- 
rem’, that is, one which. is. designed 
to compel compliance with the testa- 
tor’s wishes through fear.—Girard 
Trust Co. vy. Schmitz, 20 A.2d 21, 129 
N.J.Eq. 444, 

A condition attached to a testamenta- 
ry gift in trust to certain named broth- 
ers and sisters of testator, that they 
abstain from social and family inter- 
course with a brother and sister ex- 
pressly disinherited by the will, and 
their respective spouses and children, 
was void ag against ‘public policy’”’.— 
Girard Trust Co. v. Schmitz, 20 A.2d 
21,129 N.J.Eq. 444. 

A condition attached to a testamenta- 
ry gift in trust to certain named 
brothers and_ sisters of testator, that 
they abstain from social and family in- 
tercourse with a brother and sister ex- 
pressly disinherited by the will, and 
their respective spouses and. children, 
was void for  uncertainty.—Girard 
Trust Co. v. Schmitz, 20 A.2d 21, 129 
N.J.Hqg. 444. 

Any act, be it in the form of a cov- 
enant, contract, or condition, testamen- 
tary or otherwise, which tends to dis- 
rupt the family, must be held, on prin- 
ciples of the common law, to be void as 
against “public policy’.—Girard Trust 
Co. v. Schmitz, 20 A,2d 21, 129 NJ. 


Eq. 444. , 
§ 1770 

N.Y.Sur. A condition upon a testa- 
mentary gift imposing a general re- 
Straint upon the marriage of the bene- 
ficiary is void.—In re Dettmer’s Hstate, 
27 N.Y.S.2d 609, 176 Mise. 512. 

A condition annexed to a testamenta- 
ry gift calculated to induce a beneficia- 
ry to marry or to marry in a manner 
desired by testator is not against 
“public policy.’’—In re Dettmer’s Es- 
tate, 27 N.Y.S.2d 609, 176 Mise. 512. 

A condition annexed to a testamenta- 
ry gift calculated to induce a _beneficia- 
ry to live in celibacy or adultery is 
against “public policy’ and void.—In 
re Dettmer’s Hstate, 27 N.Y.S.2d 609, 
176 Mise. 512. 

The rule that a condition annexed to 
a testamentary gift calculated to in- 
duce a beneficiary to live in celibacy 
or adultery is against public policy ap- 
plies equally to all unmarried persons 
irrespective of whether they have been 
previously married, since it is the pol- 
icy of the state to promote the forma- 
tion of families which implies the unit- 
ing in matrimony of unmarried men 
and women.—In re Dettmer’s Estate, 
27 N.Y.S.2d 609, 176 Mise. 512. 

§ 1771 

N.Y.Sur. Under will devising proper- 
ty to devisee on condition that she 
should not remarry and providing that 
if she should remarry, property should 
revert to testator’s estate, condition 
against remarriage was void as against 
“public policy” and could not be effec- 
tuated as a limitation in absence of al- 
ternative devisees, and devisee took 
property under will as if no condition 
had been attached.—In re Dettmer’s 
Estate, 27 NS eee 176 Mise. 512, 


80 

N.J.Ch. Forfeiture will not result 
from the violation of a void condition 
in a Will—Girard Trust Co. v. Schmitz, 
20 A.2d 21, 129 N.J.Wq. 444: 

Generally, an illegal or void condi- 
tion precedent attached to a devise of 
realty renders the devise itself void and 
ineffective so that the estate does not 
vest, even though there is no default 
or laches on the part of the devisee.— 
Girard Trust Co. v. Schmitz, 20 A.2d 
21, 129 N.J.Hq. 444. 

An illegal or void condition subse- 
quent annexed either to a devise of 
realty or a bequest of personalty, un- 
accompanied by a gift over, is usually 
inoperative as a “condition in ter- 
rorem”’ only, and will be disregarded, 


§ 1780 


and the estate or interest given will be 
considered as vested, absolute, and re- 
lieved of the condition, but a general 
gift of the residue is considered insuf- 
ficient as a gift over.—Girard Trust Co. 
v. Schmitz, 20 A.2d 21, 129 N.J.Eq. 444, 

A testamentary disposition which 
contravenes the law is without legal 
force.—Girard Trust Co. v. Schmitz, 20 
A.2d 21, 129 N.J.Hq. 444. 

§ 1781 : 

Conn. Where testator devised all 
property to wife with the “understand- 
ing” that a certain farm should not be 
sold until the sum of $15,000 could be 
realized by sale, quoted word did not 
place obligatory restraint on wife’s 
right to convey the farm, but was in- 
tended to mean no more than that kind 
of expectation or confidence upon which 
the parties are frequently willing to 
rely without requiring any binding 
stipulation, and testator did not intend 
to restrain sale of the farm until the 
sum of $15,000 could be realized for it, 
since such restraint would deprive wife 
of exercise of one of main incidents of 
her ownership of property.—Romme Y. 
Ostheimer, 20 A.2d 406, 128 Conn. ale 

Ga. In construing a will provisions 
which are restrictive of what would 
ordinarily be a lawful right to sell 
property will not be extended by con- 
struction further than is clearly in- 
tended by terms of the instrument.— 
Boykin y. Bradley, 14 S.H.2d 734. 

Under will providing that certain 
property be kept together in the fam- 
ily and “never disposed of until my 
youngest grandchild shall reach the 
age of majority” testator intended that 
property should be held together until 
the “youngest” grandchild living at the 
time of testator’s death or born within 
usual period of gestation thereafter 
should reach age of majority and ex- 
ecutor was not required to continue 
to keep property together after young- 
est grandchild who was in life at time 
of testator’s death attained her ma- 
jority in order to await the possible 
birth and majority of future grand- 
ehildren. Code §§ 85-707, 85-801.— 
Boykin v. Bradley, 14 8.H.2d 734. 


N.J.Ch. Where all provisions of will 
pointed to a cessation of income only 
on violation of condition by legatees, 
requirement that all legatees accept 
condition, in so far as it related to in- 
eome, was a “condition subsequent”, 
but the condition, in so far as corpus 
was concerned, was a “condition pre- 
cedent’”’, where all legatees, or those 
elaiming under them, when the corpus 
should become distributable, and prior 
to such distribution, were required to 
file a written pledge that they had ob- 
served the conditions of the will during 
the existence of the trust, and that 
they would continue to do so.—Girard 
Trust Co. v.‘Schmitz, 20 A.2d 21, 129 
N.J.Hq. 444. 

RI. Where testatrix gave all her 
property, after certain specific bequests, 
to five named sons in equal shares to 
be used by them united in a partner- 
ship for the conduct of business pre- 
viously operated by testatrix, testatrix, 
by directing that the partnership 
should be lasting until two of her 
sons desired to conduct the business 
thereby provided that as long as at 
least three sons desired to conduct 
business under plan provided by will, 
the business should be confined ex- 
eclusively to members of testatrix’ 
family, that is, her sons.—Tirocchi v. 
Tirocchi, 20 A.2d 680. 


§ 1782 

Cal.App. A clause in will providing 
for forfeiture of legacy in event of con- 
test of will by legatee is to be strictly 
construed, but, if not strictured by law 
or by public policy, it will be enforced 
according to testator’s intent.—In re 
Markham’s Estate, 115 P.2d 866. 

N.J.Ch. A forfeiture clause in a will 
is to be strictly construed against a 
forfeiture and reasonably construed in 
favor of the beneficiary.—Girard Trust 
On v. Schmitz, 20 A.2d 21, 129 N.J.Eq. 
444, 

Courts will construe a provision in a 
will in a way to avoid a forfeiture, if it 
is possible to do so.—Girard Trust Co. 


WILLS 
y,, Schmitz, 20 A2d 21, 129 NI-Ea. 


§ 1783 

N.C. Under will provision that debt 
of any one of testator’s children to an- 
other of his children should be paid 
out of distributive share of debtor 
child, accounts run at son’s store by 
husbands of testator’s daughters were 
not debts of daughters chargeable 
against their distributive shares, not- 
withstanding accounts were contracted 
by husbands for family living ex- 
penses and for farming operations on 
Jand occupied by husbands and fam- 
ilies as tenants of testator.—Robertson 
v. Robertson, 11 S.H.2d 318, 218 N.C. 
447, 
Under will provision that debt of any 
one of testator’s children to another of 
his children should be paid out of 
distributive share of debtor child, debts 
of testator’s sons-in-law to testator’s 
son were not chargeable against dis- 
tributive shares of testator’s daughters, 
since the clear and unambiguous lan- 
guage of the provision related only to 
debts of one child to another child.— 
Robertson v. Robertson, 11 S.H.2d 318, 
218 N.C. 447. 


1794 A 

N.Y.Sur. Legatees who filed objec- 
tions and actively participated in un- 
successfully contesting probate of will 
breached condition on which legacies 
were limited under will provision re- 
voking any bequest to person contest- 
ing will, and therefore legatees forfeit- 
ed their legacies.—In re Breene’s Will, 
27 NiY¢S.2¢@) 63: 


§ 1800 

Cal.App. The tact that superior 
court had found that legatee, who had 
brought suit attacking validity of will, 
was estopped from maintaining the suit 
because she had received and retained 
money paid to her under terms of will, 
did not estop the other beneficiaries 
from asserting that legatee’s action in 
prosecuting legal proceedings attack- 
ing the will was a violation of provi- 
sion thereof forfeiting legacy of a le- 
gatee attacking will.In re Markham’s 
Wstate, 115 P.2d 866. 

§ 1808 

Cal.App. The _ testator’s daughter, 
who was a legatee under will, but who 
filed action to have one-third of testa- 
tor’s assets set aside for her benefit on 
ground that testator had been incom- 
petent to make will, that will was pro- 
cured by fraudulent misrepresentation 
and was admitted to probate on per- 
jured testimony and that she had been 
prevented from filing contest of will, 
thereby attacked validity of will and 
came within provision of forfeiture 
clause forfeiting legacy of a legatee at- 
tacking validity of will—In re Mark- 
ham’s Estate, 115 P,2d 866. 


§ 1820 

Neb. Where testatrix left property 
to her nephew under a_ spendthrift 
trust, providing that none of the prop- 
erty should be used to pay the neph- 
ew’s debts or obligations, for which the 
testatrix was in no way responsible, 
and providing that the property should 
be paid to the nephew whenever he 
should become able to pay his just 
debts and liabilities from other sources, 
and the nephew secured his discharge 
in bankruptcy, he wag entitled to abso- 
lute fee simple title to the realty and 
absolute title to the personalty.—Beals 
v. Croughwell, 299 N.W. 638. 


N.Y.S Wh : ae 
-Y.Sur. ere testator urported 
to bequeath to trustees the reatdiage 
estate in trust, and duties imposed 
upon trustees consisted of the purchase 
of annuities and distribution of bal- 
ance to designated persons, trustees’ 
duties were executorial in character 
and trustees were not charged with 
performance of trust duties nor was a 
Teo at the ae pene created.— 
igan’s i 
174 Misc. 570, taf Netra 20, 
Where will contained provisions be- 
queathing money to so-called trustees 
with directions to pay taxes, interest 
and amortization of mortgage and oth- 
er charges against certain property 
and to purchase refund annuity con- 
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tracts for testator’s widow and_ sister 
out of proceeds of sale of residue of 
estate and distribute the balance to de- 
signated persons, the fact that duties 
imposed upon trustees by the provi- 
sions were merely executorial did not 
destroy or affect validity of such provi- 
sions.—_In re Lanigan’s Will, 21 N.Y. 
S$.2d 550, 174 Mise. 570. 
§ 1826 

Conn. Under will creating trust dur- 
ing lifetime of testator’s daughter and 
requiring trustees to pay all or part of 
income as trustees deemed necessary 
for support of daughter, a “spendthrift 
trust” with discretion in trustees was 
created, and, upon death of daughter, 
trustees had right to pay to executors 
of daughter’s estate so much of share 
of income which daughter would have: 
received had she lived as was neces- 
sary to pay any debts or obligations 
which trustees deemed were properly 
incurred by her for her support during 
her life—Willis v. Hendry, 20 A.2d 
875, 127 Conn. 653. 


§ 1828 

C.C.A.Ariz. A will which designated 
testatrix children as ‘‘trustees” and also 
as beneficiaries of the trust and gave 
them full powers of management and 
control with power to dispose of any 
and all of assets of estate and provided 
for distribution of rents, issues and 
profits and proceeds of any sale to the 
children in certain proportions depend- 
ing upon the source of property sold 
passed an absolute title to the land it- 
self and did not create a ‘‘trust.’— 
Collins v. Mosher, 115 F.2d 900. 

Mich. Insured’s expression of inten- 
tion that all his property should be 
divided among his daughters cannot 
avail to change terms of life insurance 
policy, naming one of such daughters 
as sole beneficiary, and establish trust 
for other daughters in proceeds of pol- 
icy, in absence of evidence that bene- 
ficiary was designated in order to carry 
out trust of seeing that such proceeds 
were equally divided among daughters. 
—Sylvester\v. Smith, 296 N.W. 682, 296 
Mich. 671. 


§ 1830 

Cal.App. Where will devised prop- 
erty to brother for distribution in ac- 
cordance with wishes previously dis- 
cussed, trust which testatrix sought to 
create failed because neither subject, 
purpose nor beneficiaries were men- 
tioned. Civ.Code, § 2221.—Sears v. 
Rule, 114 P.2d 57. 

Kan. Generally, where a bequest is 
made to a religious or charitable cor- 
poration for the accomplishment of a 
purpose for which it was formed, the 
gift is absolute and not in trust and 
is not to be judged by any of the well- 
known rules pertaining to law of trusts 
as applied to individuals.—Zabel vy. 
Stewart, 109 P.2d 177, 153 Kan, 272, 

Where joint will of husband and wife 
provided that at death of the first to 
die all property should descend to sur- 
vivor, who should have right to dispose 
of all of property, and second clause 
provided “we hereby Will bequeath 
and devise all that part or portion of 
the property, that we may own at the 
death of the survivor, by said survivor 
and undisposed of at the death of the 
said survivor’ for purpose of building 
a church building and for purpose of 
furnishing the church, the wife, who 
died about an hour after the death of 
her husband, bequeathed her entire es- 
tate to the church, the gift being abso- 
ms ae ip fruet Gen.St.1935, 22- 

.—Zabel_ v. ewart, 109 P.2d 1 
153 Kan. 272. Fails 

Ky. Where will provided that estate 
funds should be kept invested in real 
estate until testatrix’ daughter was 60 
years old and that, after the upkeep 
on property was paid, the income was 
to be divided equally between husband 
and daughter, and that on husband's 
death “it is all to go to” daughter, 
testatrix intended to create a “trust” 
for the joint use of husband and 
daughter if both should live until 
daughter arrived at the age of 60, and 
that fee-simple title should vest in 
daughter, irrespective of her age on 
death of the husband. Ky.St. § 2342.— 


1 devising to 

Z idow a life estate in all of 
estator’s property “with power to sell, 
mortgage, or otherwise dispose of so 
much of my said estate as in her judg- 
ment shall be necessary for her com- 

fortable support and maintenance with- 

out securing a license therefor from 

the Probate Court,” created no trust 

in widow or in executor, but widow’s 

power of disposal was limited by_terms 

oe will—Nunes y. Rogers, 30 N.E.2d 


N.Y.Sur. Under will reciting that 
testator possessed. power of appoint- 
ment which had been conferred upon 
him under will, and stating that fund 
involved was given unto his trustees 
“upon trust” to pay certain expenses, 
debts, and legacies ‘‘and to stand pos- 
sessed of the residue thereof ‘in trust’ 
for such of them, my niece * * * 
ands my brother .** * 7 \* > in™ equal 
shares, if more than one absolutely,” 
the appointment made an absolute dis- 
position to designated beneficiaries and 
did not create a “trust,” since such 
use of words “upon trust” and ‘in 
trust”? referred to relation of fiduciary 
in which trustee took.—In re Wilden- 
burg’s Estate, 21 N.Y.S.2d 3831, 174 
Mise. 503. 


Even where there is a mere expres- 
sion in will indicating a trust, but 
without limitation of time of enjoy- 
ment and without expression of a gift 
over of remainder, the gift must be 
construed as absolute.——In re Wilden- 
burg’s Estate, 21 N.Y.S.2d 331, 174 
Mise. 503. 


N.Y.Sur. Where testator bequeathed 
- $2,000 to his brother and provided 
that the money should be placed in 
trust and that $25 should be given to 
the brother by _ testator’s executor 
monthly until the $2,000 was used up, 
the bequest was a ‘‘general legacy’ of 
$2,000 to be paid at the rate of $25 
a month, the brother had a vested in- 
terest in the fund, and no “trust” was 
created, but the payment was merely 
deferred, and on death of brother, his 
administratr. x was entitled to have 
the balance of the legacy paid over 
to her.—In re McGowan’s Hstate, 26 N. 
Y.S.2d 981, 176 Misc. 189. 


Tex.Civ.App. A will devising all 
property of testatrix to her employer 
without mentioning testatrix’ children, 
which contained provision that testa- 
trix had instructed employer how she 
desired her estate to be handled and 
left matter entirely to employer’s hon- 
esty, would be construed as an attempt 
to create a “trust”, rather than giving 
absolute title to employer, and _ the 
trust, not naming beneficiaries thereof, 
was void for uncertainty, so that ben- 
eficial title te testatrix’ estate vested 
in testatrix’ children.—Ray v. Fowler, 
144 S.W.2d 665, error dismissed, judg- 
ment correct. 


§ 1832 
Cal.App. Where testator has made 
an unrestricted devise of property, sub- 
sequent precatory language will not 
create a trust therein.—Sears v. Rule, 
114 P.2d 57. 


Mass. A will which, after devising 
real estate in fee to testator’s children, 
expressed desire that rents be collected 
and distributed by executor, was in- 
sufficient to create a trust or vest title 
to real estate in executor.—Mills_ v. 
Blakelin, 30 N.E.2d 873, 307 Mass. 542, 


S.C. Before declaring that precatory 
words in will are sufficient to create a 
trust, court must be satisfied that the 
testator’s intention was as full, com- 
pete, settled, and sure as though he had 
given the property to hold upon the de- 
eclared trust in express terms.—Tienck- 
en v. Zerbst, 13 S.H.2d 483, 196 S.C. 
438. 

Where there is nothing to control the 
use of property in the hands of the 
first taker and he may appropriate it 
exclusively to his own purposes, a 
“trust” is not created by use of preca- 
tory words, since there is wanting that 
certainty which is necessary to give ef- 
fect to the recommendation as a trust. 


and neither he nor the remaindermen 
acquired any interest in the income 
from the property during the brother’s 
lifetime, but the income accumulated 
during the joint lives of the two sons 
became their joint property absolutely, 
and on the death of one of the sons 
his share in the accumulated rents 


“passed to his personal representative. 


—Walsh vy. Walsh, 12.S.E.2d 757 
§ 1833 

N.Y.Sur. Where testatrix by codicil, 
revoking a provision of will for divi- 
sion of estate among brothers and sis- 
ter, gave to a niece, in terms consti- 
tuting an absolute gift thereof, the re- 
siduary interest in estate, and stated 
that it was testatrix’ “wish and desire” 
that niece pay $150 annually to testa- 
trix’ brother during his lifetime, the 
niece took absolute title to residuary 
estate, not subject to any trust in fa- 
vor of testatrix’ brother.—In re Goudy’s 
Estate, 24 N.Y.S.2d 585. 

Pa.Orph. <A letter, probated as a 
codicil to a will, stating “It is my 
wish you give my sister Louisa Rea 
Wilson in your will as much cash as I 
have left to you,’ were words of de- 
sire or advice and were precatory and 
did not impose any obligation. Claim 
Goulet =o re Rea’s Estate, 89 P.LJ. 

S.C. Where testator bequeathed 
“whole of my property” to wife, follow- 
ing which he added “‘I do beseech and 
request” that wife should make testa- 
mentary division of joint property re- 
maining on her death between wife’s 
and testator’s brothers and sisters or 
their heirs, wife took the fee and her 
executrix could convey good title, and 
no “trust’’ was created in favor of 
wife’s and testator’s brothers and sis- 
ters or their heirs.—Tiencken y. Zerbst, 
13 8.E.2d 488, 196 S.C. 438. 

Tenn. The natural significance of 
precatory words, such as “request”, 
“desire’, and the like, in a will, is not a 
trust, but such an obligation may be 
shown by other portions of instrument 
or by extrinsic circumstances.—Com- 
ford v. Cantrell, 151 S.W.2d 1076, 177 
Tenn, 553, 


: § 1849 
-Cal.App. Language of will was in- 
sufficient to create trust of residuary 
estate, in absence of language purport- 
ing to enforce an imperative obliga- 
tion on trustee to perform any specific 
acts.—Sears v. Rule, 114 P.2d 57. 
Miss. Will making specific bequests 
and providing that balance of estate 
should be converted into cash and di- 
vided among designated _ beneficiaries, 
appointing testator’s brothers as exec- 
utors without bond and without mak- 
ing any accounting to court and giv- 
ing executors full power to fix price 
and sell property held to create trust 
for administration out of court, so that 
executors were not liable for payment 
of claims not Rr pEeS against es- 
tate. Code 1930, § 1674.—Bryan v. 
Bryan, 167 So. 56, 175 Miss. 367. 

N.Y.Sur. Where testator’s grand- 
nephew took a vested estate in devised 
realty, subject to being divested upon 
grandnephew’s decease prior to attain- 
ing 23 years of age, and will made no 
provision for a recipient of rents and 
profits from realty during period be- 
tween testator’s death and time when 
grandnephew would attain specified 
age, grandnephew was the “person pre- 
sumptively entitled to the next eventu- 
al estate’ within contemplation of stat- 
ute and was entitled to rents and prof- 
its aceruing from realty from date of 
testator’s death until grandnephew at- 
tained age of 23 years, an “implied 
trust” being:created with executors as 
trustees. Real Property Law, §§ 37, 
40, 63.—In re O’Hanlon’s Will, 27 N. 
Y.S.2d 889. 


§ 1850 
N.Y.Sur. Where will devised testa- 


sum 


ord 
that out Dp 

queathed certain sum mone 
children of testator’s grandnieces | 
shared by such children when th 
tained certain ages, and childre 
in being on date when will was 
ed and were still living but had 
tained specified ages, and will con 
no provision for disposition of co 
of bequests until children reached | 
ignated ages, an “implied trust” 
created from corpus of bequest 
children reached specified ages 
executors as trustees._—In re O’E 
lon’s Will) 27 N-Y-S/ 200889 see 

°§ 1855 sa ‘ 


Ky. In determining whether te 
mentary trust is valid, it is permiss' 
to use such. means as are reasonab 
consonant with rules of practice a 
procedure to determine if there 
legal trustee, with power to hold : 
administer trust and a cestui que t1 
who, or which, may be found to 

erson entitled to the arising ben 
Shrader v. Erickson’s HEx’r, 14 
63, 284 Ky. 449. 

Minn. The intention of a don 
testator is to be ascertained from | 
language of the instrument crea 
trust, which may have a meanin; 
trolled by context and _  surro 
circumstances.—First & American 
aes of Duluth vy. Higgins, 3 , 
Where testator disposes of both re 
alty and personalty in trust by t 
same language, the language has 
same meaning for both kinds of 
erty.—First & American Nat. B: 
Duluth v. Higgins, 293 N.W. 58! 

The word “and” as used in will | 
ating testamentary trust would n 
read as ‘or’? where it did not a 
that such was the testator’s inte 
—First & American Nat. Bank o 
luth v. Higgins, 293 N.W. 585. 

Mo.App. In construction of wo 
found in deeds and wills, such m 
must be given as is consistent w 
whole instrument and if trust 5 
ated, so interpreted, if possible, as 
to destroy the ee We 


separate trusts, as distinguished fro1 
a_ single trust—In re Gorham’s Will, 
28 N.W.2d_ 888, .283 N.Y. 399, at 
ing In_re Gorham’s Estate, 17 N 
ee In re Gorham’s Will, 29 | 

N.Y.Sur. Whether “singular tr 
or ‘plural trusts” are created by 
depends on whether will provides 
a portion of the principal fund 
be separated from trust corp 
termination of respective lives in be 
at death of testator—In re Saunde 


Will, 28 N.Y.S.2d 274, 176 Mis 
§ 1856 
N.Y.Sur. In the absence of la 


in a will or circumstances point 
the contrary, courts will assum 
testator in placing residuary est: 
trust intended both life tenants 
remaindermen to obtain enjoyment 0: 
the income of his property.—In re Hovy- 
elaque’s Hstate, 29 N.Y.S.2d 200, ; 
Mise. 869. . i 
The court may not imply fro: 
words used by testator that he inten 


position of the property.—In re Shaw’s 
Estate, 20 A.2d 202, 342 Pa. 182. 
853 


§1 

Pa.Orph. Where a testator erects a 
trust of his residuary estate for his 
widow for life, and directs that upon 
her death the principal is to be di- 
vided into as many parts as there are 
then surviving children and grandchil- 
dren, children of deceased children, to | 
be paid over absolutely to males and to 
be held in trust for females for life ; 
with remainder to their children, or, € 
in default thereof, to be distributed 


> 


§ 1865 


among testator’s “surviving children or 
grandchildren as though it had formed 
part of the original estate apportioned 
among such survivors’, the direction 
to distribute the remainder as though 
it had formed part of the original 
estate refers not merely to the method 
of distribution but also imposes the 
same restrictions and trusts. upon the 
accrued shares as were placed upon the 
original shares.—In re Bilyeu’s Estate, 
40 D. & C, 540. 
§ 1865 

Conn. Where testatrix’ will gave re- 
mainder of estate to trustees to hold 
and invest and to pay net income to 
designated beneficiaries in accordance 
with terms of will, title to trust fund 
under will and the right to receive it 
apon distribution of estate was in 
trustees appointed by testatrix.—Geen- 
ty v. Phoenix Mut. Life Ins. Co., 14 
A.2d 720, 127 Conn. 107. 

N.¥.Sur. Where testator bequeathed 
hhis residuary estate to his executor and 
trustee, with directions ‘‘to pay’”’ a leg- 
acy to his niece, the trust created was 
a “dry or passive trust” and no estate 
of interest, legal or equitable, vested 
in designated trustee within provisions 
of Real Property Law, since trustee 
was a mere conduit through which title 
passed to designated beneficiary. Real 
Property Law, § 93.—In re Foster’s Es- 
tate, 22 N.Y.S.2d 252, 174 Mise. 933. 

N.Y.Mun.Ct. Under will directing 
trustees to set up a fund to produce 
an income from which to pay an an- 
nuity to beneficiary, fund so set up 
was a “trust fund” in which trustees 
were vested with legal title until an- 
nuity which was payable out of its 
income was terminated, and then it 
would become a part of the residuary 
estate, and, in the interval, trustees 
had power to invest and_ re-invest 
the fund and pay over the income in 
the amounts of the annuities.—Gins- 
berg v. Vanneck, 25 N.Y.S.2d 367. 

N.C. Where testamentary trust pro- 
vided for payment of trust income to 
devisee during his life and at his death 
to devisee’s surviving children until 
each reached age of 21 years at which 
age each child was to receive part of 
corpus in fee simple, trust created was 
an “active trust” and not a ‘passive 
trust’, since special duties were im- 
posed on trustee.—Deal v. ‘Wachovia 
Bank & Trust Co., 11 S.H.2d 464, 218 
N.C. 483. 

Pa. A decree of distribution award- 
ing to a trustee bonds which testator’s 
will. directed executors to purchase and 
transfer to trustee could not be sus- 
tained in so far as it awarded bonds 
to trustee, where bonds had not been 
purchased by executors, and trustee’s 
only duty, if bonds were delivered to 
trustee, would be to pay.over principal 
thereof to brothers and sisters of tes- 
tator’s deceased son and lineal descend- 
ants of son’s deceased brothers or sis- 
ters, since, there being no active duties 
to be performed by trustee, trust would 
be a “passive or dry trust’? and or- 
phans’ court could supervise distribu- 
tion of bonds by executors.—In re 
eens Hstate, 16 A.2d 133, 340 Pa. 
145. 


Under provision of will devising a 
share of testator’s estate to testator’s 
widow in trust for testator’s son and 
providing that payment of either in- 
come or principal of the share to son 
should be at widow’s discretion, wid- 
ow was not absolute owner of the 
share.—In re Lochrie’s Estate, 16 A.2d 
133, 340 Pa, 145. 


§ 1867 

Miss. A will devising an undivided 
interest in real property to trustee 
for benefit of incompetent with full 
power on part of trustee to sell the 
undivided interest during lifetime of 
the incompetent did not merely devise 
a “life estate’ to the trustee, so as 
to preclude partition of the property 


without trustee’s consent.—Beard vv, 
Rosenzweig, 200 So. 261. 
§ 1868 
Conn. Where testatrix’ will gave re- 


mainder of estate to trustees to hold 
and invest and to pay net income to 
designated beneficiaries, beneficiaries of 
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trust fund had a “property interest” 
in income and possibly in principal, 
but such interest was not a “personal 
right” which beneficiaries could assert 
against testatrix’ estate—Geenty Vv. 
Phenix Mut. Life Ins. Co., 14 A.2d 
720. 127 Conn, 107. ; 

Minn. A provision in a trust agree- 
ment for a gift in trust to named ben- 
eficiaries “and to their heirs at law’ 
and a similar provision in a will for 
gift in trust to named _ beneficiaries 
“and to their heirs at law’’ manifested 
an intention to. pass absolute or fee 
interests in the trust to the named 
beneficiaries, since “heirs at law, 
“awful heirs,” “legal heirs,’’ and simi- 
lar expressions are generally regard- 
ed as synonymous.—First & American 
Nat. Bank of Duluth v. Higgins, 293 
N.W. 585. 

The fact that much of trust estates 
eonsisted of personalty did not pre- 
vent the operation of the rule that the 
use of words of inheritance indicates 
an intention to pass an absolute inter- 
est, since an absolute interest in per- 
sonalty will pass under a will by lan- 
guage which would pass a fee of real- 
ty in a similar case, notwithstanding 
the superaddition of unnecessary 
words of inheritance.—First & Ameri- 
can Nat. Bank of Duluth y. Higgins, 
293 N.W. 585. 

The intention of the donor and the 
testator determines whether named 
beneficiaries of trust took vested or 
contingent interests in the trust.— 
First & American Nat. Bank of Du- 
luth v. Higgins, 293 N.W. 585. 


N.Y. Where will devised one-fourth 
of residuary estate to executor in trust 
for division into three parts, each of 
which should be held in a_ separate 
trust for the respective children of 
testator’s three sons,' intestacy as to 
the trust property would result from 
death of sons without children. _Per- 
sonal Property Law, § 11; Real Prop- 
erty Law, § 63.—In re Gorham’s Will, 
28 N.W.2d 888, 283 N.Y. 399, affirming 
In re Gorham’s Estate, 


102, 258 App.Div. 533, reargument de-- 
nied In re Gorham’s Will, 29 N.H.2d 
658. 


Ohio App. Where property was de- 
vised to bank in trust and although 
technically widow did not take a life 
estate, her interest was that of a life 
tenant, apportionment of special assess- 
ments between widow and _ residuary 
devisees, according to the value of the 
widow’s estate as based upon the Amer- 
ican Insurance Table of Mortality, 
would be made in same manner as if 
widow was in fact a life tenant. Gen. 
Code, § 5342.—Reibold v. Evans, 29 
N.H.2d 369, 65 Ohio App. 123. 


§ 1871 

Mass. A will providing that income 
of any deceased beneficiary of testa- 
mentary trust should be paid to chil- 
dren of such beneficiary until termina- 
tion of trust disclosed intention of tes- 
tator not to give anything to any one 
claiming under. beneficiaries except 
their children, notwithstanding that 
vesting of title to income was not in 
terms limited to lives of beneficiaries, 
since such limitation was implied.— 
Fitts v. Powell, 30 N.E.2d 397, 307 
Mass. 449. 


The purpose of testator executing 
will giving income from trust of resi- 
due of estate to named beneficiaries, 
and directing payment of income of 
any beneficiary dying before termina- 
tion of trust to children of beneficiary 
until termination of trust, in executing 
eodicils upon deaths of certain bene- 
ficiaries, wherein such beneficiaries 
were struck from list of beneficiaries, 
was to restrict payment of income to 
respective lives of beneficiaries.—Fitts 
v. Powell, 30 N.E.2d 3897, 307 Mass. 
449. 

Under will giving income from trust 
of residue of estate to named bene. 
ficiaries, and directing payment of in- 
come of any beneficiary dying before 
termination of trust to children of 
beneficiary until termination of trust, 
the share of income of deceased bene- 
ficiary did not. pass to such bene- 


1Efbons Riad GAO ih 


5676 
ficiary’s estate.—Fitts. v. Powell, 30 N. 
H.2d 397, 307 Mass. 449. 

Under will and codicils providing 
that income from trust of residue of 
estate should be equally divided, one- 
fifth part to each, between five named 
beneficiaries, and directing payment of 
income of beneficiary dying before ter- 
mination of trust to children of bene- 
ficiary until termination of trust, tes- 
tator did not intend that any part of 
estate should pass as intestate prop- 
erty, and on death of one beneficiary 
without children, entire income from 
trust was payable in equal shares to 
the four surviving beneficiaries.—Fitts 
age orem 30 N.H.2d 397, 307 Mass. 


Mass. Where testator’s widow and 
four minor children were made bene- 
ficiaries of a testamentary trust estab- 
lished by testator for the term of their 
respective lives, they had at best but 
an equitable title which would not 
have enabled them to' maintain a writ 
of entry for possession of land in 
which testator had an undivided half 
interest as a tenant in common.— 
Daley v. Daley, 32 N.H.2d 286. 

Mich. The testator’s intent in using 
term “‘legal heirs” in paragraph creat- 
ing trust cannot be determined froin 
examination of such paragraph alone, 
but must be gleaned from perusal of 
the entire instrument.—In re Wagar’s 
Hstate, 295 N.W. 227, 295 Mich. 463. 

The words “legal heirs” within will 
giving to testator’s children and grand- 
children certain sums from rents and 
earnings of testator’s realty and pro- 
viding that in case of death of one or 
more of children or grandchildren the 
share of such deceased child or chil- 
dren should go to ‘their legal heirs” 
referred to those who in ease of in- 
testacy would have been entitled to in- 
herit under statutory provisions, and 
hence widow of testator’s son who left 
two children was entitled to one-third 
of amount receivable by the son as one 
of son’s “heirs’”.—In re Wagar’s Estate, 
295 N.W. 227, 295 Mich. 463, 

Mo.App. A holographic will be- 
queathing to trustee in trust for broth- 
er the sum of $10,000 and directing 
trustee to pay brother out of princi- 
pal or income the sum of $50 per 
month and in ease of sickness such 
additional amount as might be needed 
did not make an absolute gift without 
any trust attached thereto but rather 
created a trust-in favor of brother for 
life or as long as fund lasted, not- 
withstanding will did not use the 
words “for the life of brother”’.—Mis- 
sissippi Valley Trust Co. v. Bowler, 
149 S.W.2d 379, transferred 143 S.W. 
2d 59, 346 Mo. 800. 


Mo.App. A testamentary trust that 
expressly directed that beneficiary was 
to receive specified sum when he at- 
tained the age of 21 years and that he 
was then to receive the income from 
the balance of trust established for 
his benefit until he attained the age 
of 28 years and that upon completing 
his twenty-eighth year he was to re- 
ceive corpus of the trust fund was valid 
and enforceable and, trust would not 
be terminated after beneficiary had be- 
come of age, since to do so would 
thwart the wish and intention of testa- 
tor.—Hamilton v. Robinson, 151 S.W. 
2d 504, transferred 146 S.W.2d 601. 

N.J.Ch. Under will placing prop- 
erty in trust during lives of testa- 
tor’s three children, which gave each 
of children a life interest in one-third 
the estate, and which provided that 
upon termination of trust one-third 
of principal of estate should be paid 
to estate of each child, the three’ chil- 
dren were strictly “tenants in com- 
mon” only of the remainder, and they 
were only beneficiaries of a trust in 
the. meantime.—Giguere v. Henke, 18 
A.2d 42, 129 N.J.Eq. 7. 

See In re McLean [1940] 3 DonrL.R. 


Pat In re Dawson [1941] 1 Dom.L.R. 
; § 1875 
Ill.App. The language of a will stat- 


ing that will should apply to all prop- 
erty of every kind and nature of which 
testator might die seized and pos- 
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sessed and giving, devising, and be- 
queathing all his property and estate, 
real, personal, or mixed of whatsoever 
kind and nature and wheresoever sit- 
uated to a bank in trust was_ broad 
enough to include all property includ- 
ing an estate in reversion in realty pre- 
viously conveyed to bank by a declara- 
tion of trust.—Fountain vy. Fountain, 31 
N.H.2d 423, 308° Ill.App: 330, trans- 
ferred 24 N.W.2d 360, 872 Ill. 466. 

Mo.App. Holographic will giving to 
trustee in trust for brother the sum 
of $10,000 and _ directing trustee to 
pay brother $50 per month and in 
ease of sickness such additional 
amount as might be needed, and in 
event of brother’s death before death 
of testatrix directing that his part 
should go to the estate, did not vest 
ownership of the $10,000 in brother 
upon death of testatrix subject to the 
trust provision but conferred on 
brother no interest other than right 
to receive payments of $50 a month 
plus an additional amount in case of 
sickness, notwithstanding no final dis- 
position was made of the trust fund, 
in absence of prefatory clause or other 
provision disclosing an intention to 
devise all property without leaving 
any for distribution as in case of in- 
testacy.—Mississippi Valley Trust Co. 
v. Bowler, 149 S.W.2d 379, transferred 
143. S.W.2d' 59. 346 Mo. 800. 

N.Y.Sur. Where will created trust of 
$70.000 for benefit of widow for life, 
and, on widow’s death, provided for 
two charitable legacies totaling $35,- 
000, and then gave widow power to 
appoint ‘the remaining $35,000” by 
will to charitable corporations, testator 
jntended that original gift be severed 
immediately from his general estate 
and fractionally distributed, and hence 
entire principal, though greatly ap- 
preciated over $70,000,. was payable 
proportionately to charitable legatees 
named in wills of testator and widow. 
—In re Farrell’s Estate, 24 N.Y.S.2d 
49,175 Misc. 430. - 


N.¥.Sur. Where testator’s net estate 
had been insufficient to set up in 
amount contemplated certain’ trusts 


ereated under will, remainder of anoth- 
er trust set up to provide his aunt with 
an income for life was to be used in 
making up deficiency in the trusts and 
was not to be distributed as residue.— 
In re Baldwin’s Will, 26 N.Y.S.2d 414, 
175 Misc. 986. 

Pa. In construing provisions of will 
directing testator’s executors to buy 
bonds and transfer them to trustees 
of existing trusts, one of which trusts 
testator had created by a trust inter 
vivos for benefit of a son who was 
addicted to drink, the trust deed for 
son’s benefit and circumstances that 
son had become addicted to drink and 
thate testator desired to protect son 
against consequences of his drinking 
habits were to be considered.—In re 
Lochrie’s Estate, 16 A.2d 133, 340 Pa. 
145. 

Where will directed executors to buy 
bonds and to transfer to trustees of 
existing trusts one-fourteenth of the 
bonds to be held on same terms as 
specified in deeds of trust, except as 
to trust for testator’s son, who was 
addicted to drink, and will provided 
that trustee should hold $25,000 worth 
of bonds for benefit of testator’s wid- 
ow who might direct trustee to trans- 
fer trust fund from widow’s name to 
son’s name, and widow did not direct 
trustee to do so, and son died intestate 
and without issue, but leaving a wid- 
ew, bonds mentioned in will became 
property of son’s brothers and. sisters, 
and lineal descendants of deceased 
brothers and sisters, in view of pro- 
visions of inter vivos trust which tes- 
tator created for benefit of son before 
executing will. 20 P.S. § 253.—In_re 
Lochrie’s Estate, 16 A.2d 133, 340 Pa. 
145. 


§ 1876 
App.D.C. When will is entirely silent 
on what shall constitute corpus and 
what income, contains no provision as 
to how that question shall be deter- 
mined, and merely directs that income 
be distributed in one manner and cor- 
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pus in another, the question is deter- 
mined in accordance with rules of 
construction established by law.—Amer- 
ican Security & Trust Co. v. Frost, 117 
F.2d 288, certiorari denied Frost v. 
goats Security & Trust Co., 61 S.Ct. 


N.Y. “Wasting assets’ in a—testa- 
mentary trust generally are such as 
throw off what would be true income 
except for the wastage and in such 
ease there is an apportionment from 
income to capital for protection of the 
remainderman.—In re Pennock’s Will, 
35 N.H.2d 177, 285 N.Y. 475, reversing, 
In re Pennock’s Estate, 20 N.Y.S.2d 
811, 260 App.Div. 181, reversing 14 N. 
Y.8.2d 131, 172 Mise. 10, reargument 
Eee 23 N.Y.S.2d 204, 260 App.Div. 


The rights of testator as an insur- 
ance agent to receive commissions on 
renewal premiums are not “wasting as- 
sets” but are rights to receive payments 
of “principal”, since the right is to re- 
ceive installments of remuneration for 
work fully performed, and upon receipt 
of payment, assets are not wasted but 
are realized as payment of debt owing 
by insurance company to the agent’s 
estate.—In re Pennock’s Will, 35 N.H.2d 
177, 285 N.Y. 475, reversing In re Pen- 
nock’s Hstate, 20 N.Y.S.2d 811, 260 App. 
Div. 181, reversing 14 N.Y.S.2d 131, 172 
Mise. 10, reargument denied 23 N.Y.S. 
2d 204, 260 App.Div. 847. 

Intention of testator controls matter 
of apportioning payment between prin- 
cipal and income, in order to protect 
life beneficiaries of trust.—In re Pen- 
nock’s Will, 35 N.H.2d 177, 285 -N.Y. 
475, reversing In re Pennock’s Estate, 
20 N.Y.S.2d 811, 260 App.Div. 181, re- 
versing 14 N.Y.S.2d 131, 172 Misc. 10, 
reargument denied 23 N.Y¥.S.2d 204, 260 
Apv.Div. 847. 

The interpretation of a will and the 
inferred intent of testator must be 
gathered from the language used, the 
circumstances and conditions surround- 
ing execution of will as well as rela- 
tionship of testator to objects of his 
bounty, and in determining testator’s 
intent in matter of apportioning as- 
sets between principal and income, the 
nature of trust property and its extent 
in relation to other assets of the estate 
may be considered.—In re Pennock’s 
Will, 35 N.H.2d 177, 285 N.Y. 475, re- 
versing In re Pennock’s Estate, 20 N. 
Y.S.2d 811, 260 App.Div. 181, reversing 
14 N.Y.S.2d 131, 172 Mise. 10, reargu- 
ment denied 23 N.Y.S.2d 204, 260 App. 
Div. 847. 

Where it was sought to ascertain tes- 
tator’s intent with respect to appor- 
tionment between principal and income 
of commissions which testator as an 
insurance agent was entitled to receive 
on renewal premiums, it would be as- 
sumed that testator knew all that could 
be known about his contracts, for com- 
missions and that he knew the extent 
of his estate.—In re Pennock’s Will, 35 
N.B.2d 177, 285 N.Y.:475, reversing In 
re Pennock’s Mstate, 20 N.Y.S.2d_ 811, 
260 App.Div. 181, reversing 14 N.Y.S. 
2d 131, 172 Misc. 10, reargument denied 
23 N.Y.S.2d 204, 260 App.Div. 847. 

The rights of testator as insurance 
agent to receive commissions on renew- 
al premiums when paid constituted un- 
productive and partially unproductive 
assets which when received were ap- 
portionable between income payments 
to successive life beneficiaries, and 
principal payments to _remaindermen 
under trust which consisted solely of 
the right to commissions and which 
shortly could make no payments to suc- 
cessive life tenants unless such assets 
were apportioned._In re _ Pennock’s 
Will, 35 N.H.2d 177, 285 N.Y. 475, re- 
versing In re Pennock’s Estate, 20 N.Y. 
$.2d 811, 260 App.Div. 181, reversing 14 
N.Y.S.2d 131, 172 Misc. 10, reargument 
denied 23 N.Y.S.2d 204, 260 App.Div. 
847. 

Where rights of testator as insurance 
agent to commissions on renewal pre- 
miums were the sole assets of estate 
ereated by will, payments of commis- 
sions to trustee when made were to 
be apportioned between capital and in- 
come, for the successive life tenants, 
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at the average rate earned upon legal 
investments from the date of testator’s 
death to the dates of the various pay- 
ments.—In re Pennock’s Will, 35 N.E. 
2d 177, 285 N.Y. 475, reversing In re 
Pennock’s Wstate, 20 N.Y.S.2d 811, 260 
App.Diy. 181, reversing 14 N.Y.S.2d 131, 
172 Mise. 10, reargument denied 23 N. 
Y.S.2d 204, 260 App.Div. 847. ° 


N.Y.Sur. Where decree in construe: 
tion of father’s will provided that when 
son became 30 years of age, he was 
vested with one-sixth of remainder of 
father’s estate after sister should attain 
age of 30 years, and that on son’s death 
prior to date when sister became 30 
years old, trustees under son’s will be- 
came vested with one-sixth of net in- 
come of remainder of father’s estate, 
the accumulated income between date of 
son’s death and subsequent date when 
sister became 30 years old, became part 
of “corpus” of son’s estate, and was 
not “income” payable to son’s wife un- 
der son’s will giving income from son’s 
testamentary trust to the wife, but 
from date when sister became 30 years 
old all income was payable to son’s 
wife under son’s will.—In re Meyer’s 
Will, 24 N.Y.S.2d 184. 


Pa.Orph. Where the amount in hand 
for distribution is $3,616.69, and the 
testator directs that the sum of $40.00 
per month is to be paid his widow 
during her natural life or until all the 
money is expended that was received 
from the income of the personal prop- 
erty and real estate, it was held that 
to carry out the true intent of the tes- 
tator, the word “income” must be con- 
strued so as to mean “principal’.—In 
re Fulmer’s Estate, 27 North. 321. 
_Wis. In absence of contrary direc- 
tions in will creating trust, ordinary 
cash dividends declared upon corporate 
stock constituting corpus of trust are 
allocated to life tenant as “income’’, 
and no attempt is made to discover 
source of such dividends with respect’ 
to time when accumulated surplus out 
of which dividends are payable was 
accumulated.—In re Boyle’s Hstate, 294 
N.W. 29, 235. Wis. 591) 130 A.L.R, 486% 

In determining whether a cash diyi- 
dend paid upon corporate securities 
constituting corpus of testamentary 
trust is an “ordinary dividend” to be 
allocated to life tenant as income, the 
dividend is ordinary or is an ‘“extra- 
ordinary dividend” according to the 
circumstances, and an ‘ordinary divi-' 
dend” is one which, in view of charter 
and by-laws, time and declaration of 
payment, amount, and other circum- 
stances, is in harmony with customary 
practices of corporation.—In re Boyle’s 
Hstate, 294 N.W. 29, 235 Wis. 591, 130 
A.L.R. 486. 

In determining whether a cash divi- 
dend paid upon corporate securities 
constituting corpus of testamentary 
trust is an ‘ordinary dividend” to be 
allocated to life tenant as income, or 
is an “extraordinary dividend”, such 
circumstances as whether similar divi- 
dends have been declared with regu- 
larity in past, whether such dividends 
are regularly paid out of current earn- 
ings, the frequency with which such 
dividends are declared, the size of the 
dividends in relation to market value 
of the shares at time of creation of 
trust, the designation placed upon the 
dividend by corporate directors, and 
the source of earnings from which dis- 
tribution is made, are important—In 
re Boyle’s Wstate, 294 N.W. 29, 235 
Wis. 591, 130 A.L.R. 486. 

Cash dividends paid upon corporate 
stock, constituting corpus of testamen- 
tary trust, which dividends were paid 
with regularity and at frequent inter- 
vals over a period of years, were nor- 
mal in size, and were regarded and 
designated by corporate directors as 
ordinary dividends, were “ordinary 
dividends” to be allocated to life bene- 
ficiary of trust as “income’’, and were 
not “extraordinary dividends’, not- 
withstanding the dividends were paid 
not wholly from current earnings but 
in part from earned surplus accumu- 
lated prior to death of testatrix._In re 
Boyle’s Estate, 294 N.W. 29, 235 Wis. 
691, 180 A.L.R. 486. 


Sines hat is to be treate 

or ‘and what as income of tes- 
ene y trust, Ge Jaton tee Gee ene 
itrix governs.—In re Boyle’s , 
3 a W229. 235 Wis. 591, 130 A.L.R. 
; J 


-eash dividend based upon actual 
earnings and profits from sale of se- 
urities in which surplus of corpora- 
. whose stock constitutes corpus of 
testamentary trust, is invested, as dis- 

inguished from a ‘cash dividend found- 
pon a mere mark-up of corporate 
ets to produce a surplus, may be 
declared and paid as an “ordinary. divi- 
dend” to be allocated to ue PTI ES BM 
of trust as ‘“income’.—In_re_ Boyle’s 
‘Estate, 294 N.W. 29, 235 Wis. 591, 130 
.L.R. 486. 


. § 1880 nee 
pp.D.c. Under law of District of 
Columbia, where will directs that in- 
come be distributed in one manner and 
corpus in another, but does not specify 
what constitutes corpus and what in- 
come, stock dividends are distributed as 
“corpus” and “administration income 
- disposed of likewise.—American_Se- 
ty & Trust Co. v. Frost, 117 F.2d 
‘certiorari denied Frost v. American 
rity & Trust Co., 61 S.Ct. 829. 
; Y.Sur. Where, to meet request of 
‘owners of stock in corporation for 
dends, the corporate structure was 
hanged by reducing value of stock, 
d extraordinary dividends were 
the extraordinary dividends were 
i or to be dis- 


er than “dividends’’ to be_ dis- 
tributed to life tenant.—In re Sears’ 
Will, 26 N.Y.S.2d 912, 176 Misc. 242. 
_-N.Y.Sur. Dividends payable in com- 
mon stock of another corporation than 
declaring them were not ‘stock 
dividends” within statute providing 
that dividend payable in stock of cor- 
poration declaring such dividend on its 
k composing principal of trust cre- 
by will shall be principal, not in- 
of such trust, but were “ordi- 
dividends” payable to life bene- 
: ries of income from, not remainder- 
‘men of testamentary trusts in common 
stock of corporation declaring such 
dividends. Personal Property Law, § 
ain re Villard’s Will, 29 N.Y.S.2d 
823, 176 Misc. 852. 

‘RI. Where dividends received by 
‘ustees under trust created by will 
a corporation, established by trus- 
as medium through which to dis- 
harge their duties, was paid from an 
mount received by corporation from 
tock which it held in another cor- 
tion upon liquidation of latter, and 
peared that dividend was declared 
of surplus of corporation estab- 
d by trustees after fully protect- 
‘its capital, dividend was ‘income” 
not “capital,” and hence was pay- 
by trustees to life tenant.—Adams 
4 hitmarsh, 17 A.2d 433. 

; § 1883 

34 C.C.A.Mass. Where use of the word 
‘desire’ in testamentary provision per- 
 mitting testator’s wife to invade corpus 
of trust to extent that she might at 


In absence of indication in will 
attendant facts that annuity payable 
out of testator’s estate shall be paid 
out of income rather than corpus, re- 
Breort. may be had, if necessary, to cor- 
pus.—Bradberry v. Anderson, 200 So. 
meezio2, 240) Ala. 681. } \ 
‘he word ‘held’, in will expressing 
testator’s desire that residue of his es- 
tate after payment of debts be held by 
executor for benefit and comfort of 
testator’s wife so long as she lives, does 
1 not necessarily imply that corpus of 
f estate shall remain intact, but entire 
amount of estate should be considered 
in determining whether executor has 
power to consume only income from es- 


or 


‘son, 200 So. 762. | 


ay there 
Tpo perry v. Ande 


Under witi expressing 
sire that residue of his estate after 
payment of debts be held by executor 
for benefit and comfort of testator’s 
widow so long as she lived, executor 
had power to exhaust corpus of estate, 
if necessary to provide for widow’s 
support and maintenance.—Bradberry 
v. Anderson, 200 So. 762, 240 Ala. 681. 

Conn. Under will creating trust dur- 
ing lifetime of testator’s daughter and 
requiring trustees to pay all or part of 
income as trustees deemed necessary 
for support of daughter, where a divi- 
dend was declared on stock in corpora- 
tion held by trustees and day for de- 
termining who were stockholders of 
record passed before death of daugh- 
ter, whether dividends could be treat- 
ed as accrued income which trustees 
could pay to executors of daughter’s 
estate, subject to limitation growing 
out of nature of daughter’s right to re- 
ceive income, depended upon law of 
state of incorporation, and hence it 
could not be determined whether ex- 
ecutors were in fact entitled to divi- 
dends, in absence of information as to 
laws of state under which corporation 
existed.— Willis v. Hendry, 20 A.2d 3875. 
127 Conn. 653. 

Ky. Where will provided that ex- 
ecutor and trustee could expend from 
corpus of trust estate sufficient amount 
to defray reasonable expense of a ‘‘col- 
lege education” at some standard col- 
lege or university for each of testatrix’ 
children, executor and trustee was au- 
thorized to expend a reasonable amount 
from corpus of trust fund to keep chil- 
dren in high school and prepare them 
for college training, since children 
could not obtain a college or university 
education without first obtaining high 
school education.—Security Trust Co. v. 
Smith, 145 S.W.2d 512, 284 Ky. 611. 

Where testatrix authorized executor 
and trustee to expend from corpus of 
trust estate a sufficient amount to de- 
fray reasonable expenses of college edu- 
cation at some standard college or 
university for each of her children, be- 
fore encroachment upon corpus of trust 
for high school education of testatrix’ 
children could be approved, it was re- 
quired to be shown with whom children 
were living, cost of their schooling, if 
any, the amount of the ordinary house- 
hold expenses which children’s guard- 
lan was required to pay, and facts 
which rendered inadequate for their 
support and education the income from 
the trust.—Security Trust Co. vy. Smith, 
145 S.W.2d 512, 284 Ky. 611. 

Mass. Where will stated that testa- 
tor’s purpose was that entire estate 
should eventually be devoted to chari- 
ty, that payments for lives of named 
persons should be made out of net 
income, that on death of any trust 
beneficiary, his share of income should 
be applied to specified charity and that 
on death of life beneficiary his interest 
should cease and income theretofore 
payable to him should be transferred 
to general residuary fund for charities, 
testator’s intent was that principal of 
trust fund should be kept intact and 
used only for charitable purposes and 
that yearly payments to life bene- 
ficiaries could be made only. from in- 
come.—Lynn Safe Deposit & Trust Co. 
My Rgeitct 32 N.H.2d 247, 308 Mass. 


Income of testamentary trust would 
naturally be first resorted to in pay- 
ment of life and other beneficiaries even 
if there were an expressed charge on 
the principal—Lynn Safe Deposit & 
Trust Co. v. Martin, 32 N.H.2d 247, 
308 Mass. 4438. 

The gift over of a testamentary trust 
estate tends to indicate that it is not 
to be drawn on.—Lynn Safe Deposit & 
Trust Co. v. Martin, 32°N.H.2d 247, 308 
Mass.. 443. 

Where testator’s purpose was to de- 
vote entire principal of trust to charity 
and testator made no distinction be- 
tween widow and other life beneficiaries 
of net income, the court could not read 
into the will an intention that prin- 
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Co: 


4 


part of principal of trust fund as deem- 
ed necessary for reasonable comfort, 
support, and convenience, or for as- 
sistance of such child in business, the 
payments not to exceed $5.000 to 
daughter and $10,000 to son, trustee 
could pay daughter $5,000 for educa- 
tion of daughter’s children if trustee 
deemed that such payment was neces- 
sary for daughter’s reasonable _ con- 
venience.—Boston Safe Deposit & Trust 
Co. vy. Stebbins, 34 N.H.2d 616, 309 
Mass. 282. 


Under a will creating a trust with 
provision empowering trustee to pay 
to either of testator’s children such 
part of principal of trust fund as 
deemed necessary for reasonable com- 
fort, support, and ‘convenience’ of 
such child, the payments not to exceed 
certain amounts, word ‘convenience’ 
was broader than “support” or ‘‘eom- 
fort” and included whatever conduced 
to freedom from difficulty, from trouble, 
or from annoyance and whatever pro- 
moted one’s ease or advantage or was 
fit for one’s use or suitable for one’s 
wants, and was an alternative not- 
withstanding that it was preceded by 
“and’”’.—Boston Safe Deposit & Trust 
v. Stebbins, 34 N.H.2d 616, 309 
Mass. 282. 


Neb. The life beneficiary of a testa- 
mentary trust for the payment of in- 
come is not entitled to the income on 
assets which are subsequently used to 
pay debts, legacies, and expenses of 
administration, and which do not be- 
come part of the residuary estets,— 
Folsom v. Strain, 293 N.W. 357. 


N.Y.App.Div. Where testator pro- 
vided for creation of trust fund in his 
will and directed that $65,000 per an- 
num should be paid to testator’s wife 
out of net income of fund and that 

rincipal of fund should be invaded 
n case fund should not produce in any 
year income amounting to $65,000, 
and subsequently testetor executed a 
codicil increasing payments to be made 
to wife from fund to $80,000 per an- 
num, but making no directions for in- 
creased invasions of the principal, the 
will would be construed as authoriz-. 
ing invasion of the principal only to 
the extent originally provided in will. 
—In re Tod’s Estate, 23 N.¥.S.2d 270, 
260 App.Div. 627, modifying 23) NaYe 
$.2d 48, 175 Mise. 222. 


N.Y.Sup. Where testamentary trust 
for benefit of testator’s son for life 
with remainder to son’s issue, in ab- 
sence of which testator’s daughter or 
issue should take, gave no authority to 
invade the principal, the trust was an 
“indestructible trust’, Personal Prop- 
erty Law, § 15; Real Property Law, § 
ee eae of Renn, 29 N.Y.S.2d 


Where testamentary trust for benefit 
of testator’s son for life with remain- 
der to son’s issue, in absence of which 
testator’s daughter or issue should 
take, gave no authority to invade the 
principal, testator’s intention was to 
provide an income for the life of his 
son and was only secondarily concerned 
with his son’s issue for the benefit of 
whom principal of the trust could not 
be invaded while son was alive. Per- 
sonal Property Law, § 15; Real Prop- 
erty Law, § 103.—Application of Renn, 
29 N.Y.S.2d 410. 

Where testamentary trust for benefit 
of testator’s son for life with remain- 
der to son’s issue, in absence of which 
testator’s daughter or issue should 
take, gave no authority to invade the 
principal, such pence could not be 
invaded for the benefit of son’s daugh- 
ter notwithstanding the consent of the 
son and of the contingent remainder- 
man, since son’s interest could not be 
transferred by express assignment or 
by any other means. Personal Proper- 
ty Law, § 15; Beal Property Law, § 
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_ Where beneficiary of trust received 
income of $1,445:79 in 1940, fact that 
beneficiary had no other imcome for the 
support of himself, his wife and 18- 
year old daughter constituted no reason 
for invasion of principal so as to give 
beneficiary’s daughter $500 annually for 
the next five years notwithstanding 
daughter’s alleged needs.—Application 
of Renn, 29 N.Y.S.2d 410. 

N.Y.Sur. Under statute 
trust company to allow interest on 
moneys received and held by it as 
executor and requiring interest not 
distributed to be added to principal 
to constitute new principal upon which 
interest is to be computed, undistri- 
buted interest is principal only for 
purpose of computing and allowing 
further interest, but it is “income” 
rather than “principal’’ for determin- 
ing person entitled thereto. Banking 
Law, § 100-b, subd. 4.—In re Ledyard’s 
Estate, 21 N.Y.S.2d 860, affirmed In re 
Ledyard’s Will, 20 N.Y.S.2d 1006, re- 
argument denied 21 N.Y.S.2d 390. 

Although statute requires trust com- 
pany to pay interest on estate funds 
held by it as executor or trustee, and 
requires undistributed interest to be 
added to principal to constitute new 
principal upon which interest is to be 
computed, undistributed interest which 
trust company as executor was re- 
quired to pay on deposit of estate 
funds, whether deposited in its own 
bank or in other banks, remained ‘in- 
come” to be disposed of by executor 
and trustee according to will giving 
discretion to allocate income to use of 
widow or to one or more of testator’s 
children or grandchildren. Banking 
Law, § 100-b, subd. 4.—In re Led- 
yard’s Bstate, 21 N.Y.S.2d 860, af- 
firmed In re Ledyard’s Will, 20 N.Y. 
$.2d 1006, reargument denied 21 N.Y. 
Deeds 30: 

N.Y.Sur. Under will providing that 
trustee should pay $3,000 per year to 
testator’s widow out of income of trust 
fund and any further sums necessary 
for widow’s medical treatment, and 
that testator’s son should be paid $1,- 
500 per year until 21 years old and 
thereafter $3,000 per year until 26 
years old, it was testator’s intention 
that principal of trust fund should be 
invaded for purpose of paying an an- 
nuity of $3,000 to widow, to extent of 
such amount as was necessary to make 
up difference between amount of annual 
income from trust fund and $3,000 and 
in addition any sums necessitated by 
widow’s sickness were to be paid out 
of principal so long as income was in- 
sufficient.—In re Whitcomb’s Will, 24 
N.Y.S.2d 229, 175 Misc. 564. 

Under will providing that trustee 
should pay testator’s widow $3,000 per 
year out of income of trust fund and 
that testator’s son should be paid $1,- 
500 per year until 21 years old and 
thereafter $3,000 per year until 25 
years old, provisions for son were not 
operative during period in which there 
was not sufficient income from trust 
fund to realize $3,000 per annum and 
amount of sums necessitated by wid- 
ow’s sickness, and principal of trust 
fund could not be invaded to pay $1,- 
500 per annum to son during such 
period and there could be no distribu- 
tion of principal as long as any part 
thereof was necessary to produce a $3,- 
000 annuity for widow.—In re Whit- 
comb’s Will, 24 N.Y.S.2d 229, 175 Misc. 
564. 

N.Y.Sur. Provisions of will under 
which testator directed executors to 
select and place in trust such securi- 
ties as would without question yield 
an income sufficient to pay testator’s 
wife $1,000 per month and directed the 
payment to be made out of trust in- 
come, no authority being given for in- 
vasion of the principal, negatived any 
contention that an “annuity” was_in- 
tended to be created.—In re Ball’s Will, 
24 N.Y.S.2d 432. 

N.Y.Sur. Under testamentary trust 
directing payment of income to testa- 
tor’s wife and authorizing use of prin- 
cipal if necessary for maintenance of 


requiring 


WILLS 


wife, wife was not entitled to reim- 
bursement from principal of trust fund 
for expenditures from her personal 
funds for her care and support, in ab- 
sence of showing of any demand upon 
trustee for any greater payments than 
those received prior to institution of 
proceeding to determine her rights un- 
der trust. Surrogate’s Court Act, § 
145.—In re Hoepner’s Hstate, 27 N.Y. 
8.2d 398, 176 Mise. 47, 

Under testamentary trust directing 
payment of income to testator’s wife 
and authorizing use of principal if 
necessary for maintenance of wife, wife 
whose income from trust was supple- 
mented by income from her individual 
property was not required to use up 
her own property before invading prin- 
cipal of trust, but was entitled to ad- 
ditional payments from principal nec- 
essary for’ her maintenance.—In re 
Hoepner’s Estate, 27 N.Y.8.2d 398, 176 
Misc. 47. 

N.Y.Sur. Under will creating a trust 
of residue of the estate with directions 
to trustee to apply the “entire net in- 
come, interest or profit therefrom and, 
in addition thereto, whatever portion 
of the principal thereof may be nec- 
essary, for the proper maintenance and 
support” of testator’s wife, the gift of 
principal is as broad as the gift of in- 
come and ‘‘necessary” was used not 
as limiting the right of principal in- 
vasion to those instances wherein the 
beneficiary could not be properly main- 
tained and supported by both the trust 
income and her own independent 
sources, but as limiting the amount 
thereof—In re _ Birdsall’s Estate, 28 
N.Y.S.2d 23, 176 Misc. 619. 

Where invasion of principal was per- 
mitted under testamentary trust for a 
limited purpose only, it could not be 
assumed that beneficiary would unlaw- 
fully use or waste the corpus which 
it was her duty to preserve for the 
benefit of the remainderman.—In re 
Aces Hstate, 28 N.Y.S.2d 23, 176 

ise. ; 

N.Y.Sur. Where residuary trusts in 
favor of testator’s son and daughter 
were comprised almost solely of notes 
bearing no interest so that testator’s 
children, the primary objects of his 
bounty, would receive practically no in- 
come until the proceeds of the notes 
were received and reinvested, proceeds 
of notes when received would be appor- 
tioned between income beneficiaries and 
corpus of residuary trusts and in mak- 
ing the apportionment income would 
be allowed to beneficiaries at the rate of 
four per cent. on the proceeds of notes 
and fractional interests in notes from 
one year after date of death of testator 
to respective dates of payment of the 
notes.—_In re Hovelaque’s Estate, 29 N. 
Y.S.2d 200, 176 Misc. 869. 

Pa.Orph. One who has two funds to 
draw upon for living expenses, one, his 
own individual estate, and the other, an 
estate of another in which he has a 
life interest with power to consume, 
may completely expend the latter be- 
fore drawing upon the former, even 
though the latter was placed in trust, 
if the right to determine the proprie- 
ty of the withdrawals from principal 
was given to the beneficiary and not 
to the fiduciary.—In re Ray’s Bstate, 
39 D. & C. 502. 

Where a testatrix left the residue of 
her estate in trust to pay the net in- 
come therefrom to her sister for life, 
with further provision ‘‘to pay to her 
out of the principal whatever may be 
proper for her maintenance, support or 
comfort, she to be the sole judge 
thereof’, the request of the life tenant, 
at a time when she is 81 years of age 
and in ill health, for $5,000 out of 
principal to be used for a trip with a 
nursing companion so that she may 
enjoy a complete rest and change of 
scene, will be granted in spite of op- 
position by the remaindermen, if made 
in good faith and not merely as an at- 
tempt to deplete the estate and defeat 
the intention of testatrix.—In re Ray’s 
Hstate, 39 D. & C. 502. 

Pa.Orph. Where a testatrix left a 
share of her estate in trust for her 
daughter for life, ‘‘and after her death 
the balance remaining to be divided in 
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equal shares between her children,” and 
where testatrix did not designate trus- 
tees to hold and administer the trust 
funds, and where the life beneficiary 
was undoubtedly the first object of the 
bounty of the testatrix, the Orphans’ 
Court may properly infer that the life 
beneficiary should have the benefit of 
the principal as needed, since to limit 
the life tenant to the use of the income 
alone is manifestly defeating what ap- 
pears to be the dominant intent of the 


testatrix—tIn re Miller’s Estate, 33 
Berks 89. 
R.I. Under will providing for special 


trust for testator’s widow and second 
special trust for other beneficiaries 
from testator’s residuary estate, and 
under codicil which provided that it 
should precede all stipulations of will 
except subdivision setting up trust for 
widow, and which provided that widow 
should receive certain amount monthly 
from income of estate, or from prin- 
cipal if income proved insufficient, 
monthly payment to widow should be 
made from income of her special trust, 
or, if that proved insufficient, from 
income of both special trusts, or, if 
that proved insufficient, from such in- 
come and principal of widow’s trust, 
or, if that proved insufficient, from 
income and principal of both trusts.— 


Redding v. Rhode Island Hospital 
Trust Co., 20 A.2d 523. 
R.I. A direction in will for payment 


by trustees to widow of a _ specified 
annual income evidenced an intent to 
provide annually for widow a definite 
and fixed income according to the cir- 
cumstances set out in the will, and re- 
quired that any payment required to 
carry out additional provision empow- 
ering trustees to make emergency ex- 
penditures for illness or for education 
of children, be made from _ principal 
of the trust estate, and precluded de- 
duction of such unusual expenses from 
income payable to the widow.—Indus- 
ae Trust Co. v. Harrison, 21 A.2d 


Whether testamentary trustees were 
authorized to sell stock comprising 
principal asset of trust estate if re- 
quired to defray emergency expendi- 
tures for illness or for education of 
children, depended on whether there 
were other assets in hands of trustees 
available at the time for the payment 
without a sale of the stock, on wheth- 
er exercise of discretion by trustees 
was proper at the time in view of the 
emergency, on whether a sale would 
jeopardize structure of the trust es- 
Wis and on whether sale was neces- 
sary in any event, and hence determina- 
tion of whether trustees had such 
power would not be made in advance 
of time when the trustees were called 
upon to act in such case.—Industrial 
Trust Co. v. Harrison, 21 A.2d 254. 
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Cal.App. Under will provision stat- 
ing that testamentary trustees should, 
after -making certain specified pay- 
ments, pay out of net income of trust 
estate or out of corpus, if necessary, 
such part thereof as trustees should in 
their sole judgment deem advisable to 
or for proper care, maintenance, sup- 
port, and education of testatrix’ grand- 
son, testatrix intended that payments 
should not be made to grandson until 
after distribution of her estate to trus- 
tees, and grandson was not entitled to 
payments Palette) as of date of 
testatrix’ death, in absence of express 
direction to trustees to make such pay- 
mense ap re Marre’s Wstate, 108 P.2d 

Cal.App. Under will provision stat- 
ing that testamentary trustees should, 
after making certain specified pay- 
ments, pay out of net income of trust 
estate or out of corpus if mecessary 
such part thereof as trustees should in 
their sole judgment deem advisable to 
or for proper care, maintenance, sup- 
port, and education of testatrix’ grand- 
son, grandson was not entitled to any 
payments before date of decree of final 
distribution, nor was he entitled under 
will to attorney’s fees incurred in an 
endeavor to collect such payments.— 
In re Marre’s Estate, 108 P.2d 693. 

Neb. Generally, the life beneficiary 


ace 

the date of the testator’s death, 
less it is otherwise provided in the 
ll, even though the trust assets are 
art of the residuary estate, not cap- 
of being determined or turned 
the trustee until administra- 
the estate is completed.—Fol- 
Strain, 2938 N.W. 357. . 
expression “unless it is_ other- 
rovided in the will,” in the rule 
the life beneficiary of a testamen- 
ary trust for the payment of income 
entitled to the income accumulating 
the trust assets from the date of 
testator’s death “unless it is other- 
provided in the will”, means some 
age or provision in the will that 
sly fixes a different date than 
of the testator’s death when the 


EO 


s hands, or nullifies by definite ex- 
jon or by clear implication the 
med intention to have the right to 
acerue as of the date of the 


stator presumably intends that 
ficiary of income, for a definite 
or for life, from all or a part 
-assets of his estate, shall re- 
, ch income as completely, and 
as full a period, from the date of 
death, as  possible—Folsom vy. 
n, 293 N.W. 357, 
Jhere testatrix devised her residuary 
to trustees to set up two speci- 
ounts in trust for certain bene- 
es, and to invest the remainder 
estments authorized by law, with 
rer to vary such investments at the 
cretion of the trustees, to pay from 
net income a certain sum annually 
er nephew during his lifetime, and 
directed trustees to keep the funds 
he trust estates separate, nephew 
is entitled to income accumulating 
the assets allocated by the trustees 
the trust of which he was life bene- 
ary, from date of testatrix’ death, 
h the trust could not be set up 
administration had been com- 
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1.C.A.7. Unless a contrary intention 
ppe , an income beneficiary of a 
tamentary trust is entitled to income 
rom the trust property from date of 
ators death.—Harrison v. Commis- 
ner Of Internal Revenue, 119 F.2d 
ened 
er husband’s will executed pur- 
it to prenuptial agreement to create 
{ ‘ust from which wife should receive 
1 he entire income, which provided that 
me from particular trust should be 
d to wife for life, less a specified 
( to testator’s cousin for life, 
intended to benefit wife from 
of his death and she was entitled 
ave principal turned oyer to trus- 
d to have income paid from the 
of his death rather than date 
livery to trustee, notwithstand- 
compromise agreement between 
cipal legatees reciting that will did 
provide for support of wife from 
of testator’s death.—Harrison v. 
mmissioner of Internal Revenue, 119 


e failure of executors to turn over 
: roperty to testamentary trustees 
would not destroy right of beneficiary 
of a testamentary trust to income from 
Bl t property from date of testator’s 
_death.—Harrison yv. Commissioner of 
so ‘Internal Revenue, 119 F.2d 963. 


Cal. The absence of an express tes- 
 tamentary direction that payments out 
of net income of trust estate to bene- 
- ficiary were to accrue from date of 
-  testatrix’ death did not establish con- 
—— clusively that testatrix had no such 
a intent which was the determining fac- 
tor in determining beneficiary’s right 
to payments. Probate Code, § 163,— 
In re Marre’s Estate, 114 P.2d 586, 
prior opinion 108 P.2d_ 691. 

Where testatrix directed testamentary 


mulating on the trust assets. 


eo i 
thereof, as trustees de 
for proper care, maint 
and education of testatrix’ grandson so 
long as in their judgment his education 
was incomplete and grandson at date 
of execution of will and date of testa- 
trix’ death was a minor and testatrix 
had definite plans for future education 
of grandson whom she had supported, 
the right to payments accrued from 
date of testatrix’ death. Probate Code, 
§§ 103, 161(3), 162.—In re Marre’s Hs- 
tate, 114 P.2d 586, prior opinion 108 
P.2d,. 691. 

Although testatrix intended that pay- 
ments directed to be made by_ testa- 
mentary trustees for beneficiary’s sup- 
port should accrue from date of testa- 
trix’ death, during the administration 
of the estate and prior to the distribu- 
tion of the trust property to trustees, 
the beneficiary could not have brought 
action to compel payment against ei- 
ther the trustees or the executors of 
the estate—In re Marre’s Hstate, 114 
P.2d 586, prior opinion 108 P.2d 691. 

Where testatrix intended that pay- 
ments for beneficiary’s support directed 
to be made by testamentary trustees 
should accrue from date of testatrix’ 
death, the beneficiary’s remedy during 
administration of estate and prior to 
distribution of trust property to trus- 
tees was confined to asking the probate 
court to distribute a portion of the 
trust funds to the trustees to be used 
for beneficiary’s support.—In re Marre’s 
Estate, 114 P.2d 586, prior opinion 108 
Pe2d) 691% 

Where testatrix intended that pay- 
ments directed to be made by_ testa- 
mentary trustees for beneficiary’s sup- 
port should accrue from date of testa- 
trix’ death, the rule preventing suit, 
during administration of estate and 
prior to distribution of trust property 
to trustees, to compel payment relates 
to the time at which the trustees may 
be compelled to make actual payment 
rather than to the date at which the 
right to support commences, and, there- 
fore, after property was distributed to 
the trustees, payment should have been 
made for the beneficiary’s support and 
maintenance commencing. from. the 
date of testatrix’ death—In re Marre’s 
Estate, 114 P.2d 586, prior opinion 
108 P.2d 691, 
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Cal.App.. Where a testamentary trust 
is created and will does not create an 
annuity or direct executor or trustee 
to make payments to beneficiary before 
decree of final distribution, beneficiary 
is entitled to receive only such pay- 
ments as are provided in the trust.— 
In re Marre’s Hstate, 108 P.2d 691. 

Cal.App. Under will provision stat- 
ing that testamentary trustees should, 
after making certain specified pay- 
ments, pay out of net income of trust 
estate or out of corpus if necessary 
such part thereof as trustees should in 
their sole judgment deem advisable to 
or for proper care, maintenance, sup- 
port, and education of testatrix’ grand- 
son, grandson was not entitled to any 
payments before date of decree of final 
distribution, nor was he entitled under 
will to attorney’s fees incurred in an 
endeavor to collect such payments.—In 
re Marre’s Estate, 108 P.2d 693. 

Conn. Under will directing trustees 
to use income of trust fund created by 
will, and so much of principal as was 
necessary to provide for support of 
testatrix’ mentally deficient daughter, 
in determining amount of net income 
to be expended for mentally deficient 
daughter’s support in any calendar 
year, her personal estate and income 
from sources other than by provisions 
in her favor in will must be taken into 
account.—Stempel vy. Middletown. Trust 
Co., 15 A.2d 305, 127 Conn. 206. 

Conn. Under terms of will creating 
trust providing for payment of income 
for life to certain beneficiaries, which 
provided that if total net income was 
less than a certain sum, the income to 
be paid to beneficiaries should be re- 
duced proportionately, where certain 
beneficiaries were entitled to a dis- 
tribution of their portion of funds be- 


portion so distributed had it remained 
in the trust, less amount of charges 
and expenses of administering the 
trust actually incurred increased by 
such sum as would represent any addi- 
tional charges which would have been 
incurred had no portion of the fund 
been distributed.—Willis v. Hendry, 20 
Av2d 375127 Conn..ebio. 

Pa. Where a will bequeathed part of 
residuary estate to pass per stirpes to 
children or descendants of testator liv- 
ing at time of death or remarriage of 
testator’s wife and provided that so 
long as wife lived and continued un- 
married none of the children or de- 
scendants should have any vested in- 
terest in the bequest but that wife 
should use the income therefrom for 
the comfortable maintenance of herself 
and the support. and education of the 
children or descendants, and in view of 
codicil, testator intended that his wid- 
ow should receive the income from this 
bequest with power to determine how it 
should be used regardless of whether 
or not all such income was necessary 
to widow’s comfortable maintenance.— 
In re Cunningham’s Estate, 16 A.2a 
712, 340 Pa. 265. 


Wash. Where will authorized trus- 
tee in its discretion to make ‘‘emer- 
gency payments” to testator’s wife for 
emergency expenses resulting from ill- 
ness, but provided also for payment 
of excess. income to wife under such 
circumstances, and wife did not at- 
tempt to obtain reimbursement from 
trustee for her nursing and medical 
expenses in particular year, evidently 
with the purpose of increasing her ex- 
cess income for such year, wife’s es- 
tate was not entitled to reimbursement 
for such expenses after wife’s death. 
—Bank of California vy. Ager, 109 P. 
2d 548. 

Where will gave testamentary trustee 
discretion to pay reasonable and prop- 
er expenses of last illness and funeral 
of testator’s wife, and wife’s sister ren- 
dered nursing services for nine months 
preceding wife’s death, but never de- 
manded compensation from wife or 
made claim against wife’s estate, and 
did not disclose intention to charge for 
services until after wife’s death, trus- 
tee could not pay _sister’s claim for 
services.—Bank of California v. Ager, 
109 P.2d 548. q 


§ 1889 

Cal, Where refusal of testamentary 
trustees to make payments to bene- 
ficiary for period between testatrix’ 
death and date of. distribution of trust 
estate to trustees was based upon be- 
lief that such payments would be im- 
proper, and trustees who were vested 
with discretion in fixing amount of 
payments had made no attempt to fix 
amount, the amount was to be de- 
termined in the discretion of the trus- 
tees and order specitying exact amount 
of payments to be made to beneficiary 
was improper.—In re Marre’s Hstate, 
ne P.2d 586, prior opinion 108 P.2d 


Conn. Under will creating trust 
which provided that 30 per cent. of en- 
tire net income not exceeding $25,000 
was to be set apart for testator’s son 
each year, and directing trustees to pay 
to son so much thereof as they deemed 
necessary for his support and main- 
tenance and that remainder of sum 
was to be accumulated for son, any 
sums to which son was entitled were 
to be paid to him, so that he, and not 
the trustees, would be in control of 
their expenditure.—Willis v, Hendry, 
20 A.2d 375, 127 Conn. 653. 

Under will creating trust during life- 
time of testator’s daughter and requir- 
ing trustees to pay all or part of in- 
come as trustees deemed necessary for 
support of daughter, a ‘“spendthrift 
trust” with discretion in trustees was 
created, and, upon death of daughter, 
trustees had right to pay to execu- 
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tors of daughter’s estate so much of 
share of income which daughter would 
have received had she lived as was 
necessary to pay any debts or obliga- 
tions which trustees deemed were prop- 
erly incurred by her for her support 
during her life—Willis vy. Hendry, 20 
A.2d 375, 127 Conn. 653. 

Under will creating trust which pro- 
vided that 30 per cent. of entire net 
income not exceeding $25,000 was to be 
set apart for testator’s son each year, 
and directing trustees to pay to son 
so much thereof as they deemed nec- 
essary for his support and maintenance 
and that remainder of sum was to be 
accumulated for son, any part of the 
accumulation so made could be paid to 
son whenever trustees deemed it neces- 
sary for his support, without regard to 
the $25,000 limitation.—Willis v. Hen- 
dry, 20 A.2d 375, 127 Conn. 653. 

App.D.Cc. Under will authorizing 
trustees ‘‘to decide finally any question 
that may arise as to what constitutes 
income and what principal,’ a “ques- 
tion’? cannot arise except where there 
is a reasonable doubt, and where the 
exact status of a fund and of dividends 
has been determined by judicial deci- 
sion, no ‘‘question’’ can arise because 
there is no proper place for doubt, and 
to permit trustees to assume a doubt 
where there is none, and thus to de- 
clare something to be income which 
under judicial decisions is principal, 
would open the whole will to such re- 
vision and change as trustees might 
think wise or desirable.—American Se- 
curity & Trust Co. v. Frost, 117 F.2d 
283, certiorari denied Frost v. Ameri- 
ean Security & Trust Co., 61 S.Ct. 829. 

Under will authorizing trustees “to 
decide finally any question that may 
arise as to what constitutes income and 
what principal,’ which will was execut- 
ed in District of Columbia wherein 
rules of construction obtain that stock 
dividends and “administration income” 
are to be disposed as “corpus’’, trustees 
had no discretion to allocate stock divi- 
dends and administration income to 
the life beneficiaries as “income’’, where 
testatrix disclosed no intention to over- 
ride the rules of construction.—Ameri- 
ean Security & Trust Co. v. Frost, 117 
F.2d 283, certiorari denied Frost v. 
eaperican Security & Trust Co., 61 S.Ct. 


If under will authorizing the three 
trustees named “to decide finally any 
question that may arise as to what 
constitutes income and what princi- 
pal,’’ trustees had discretion to deter- 
mine that stock dividends and adminis- 
tration income constituted ‘income’, 
then all three trustees would be re- 
quired to concur in exercise of the pow- 
er given.—American Security & Trust 
Co. vy. Frost, 117 F.2d 283, certiorari 
denied Frost v. American Security & 
Tis» Col61 SCL. 62,9. 


Mass. Under will authorizing trus- 
tees in their own absolute discretion 
to determine finally what of their re- 
spective receipts is principal and what 
is income and what expenses shall be 
charged against principal and what 
against income, exercise of discretion 
will not be interfered with provided 
trustees act after serious and responsi- 
ble consideration and are not guilty of 
arbitrary or dishonest conduct.—Sears 
Ve elle 35 N.E.2d 663, 309 Mass. 

N.Y.App.Div. Where will directed 
that making of payments for life ten- 
ant’s living expenses out of trust cor- 
pus should rest within discretion of 
trustee, life tenant was not entitled to 
payment of entire corpus merely upon 
showing that she had already expend- 
ed more than that amount for her liv- 
ing expenses where fund did not come 
into hands of trustee until after entry 
of decree denying life tenant’s claim, 
since the trustee had had no oppor- 
tunity to exercise its discretion.—In 
re Cochran’s Will, 25 N.Y.S.2d 954, 
261 App.Div. 963. 

Where will directed that making of 
payments out of trust corpus for liv- 
ing expenses of life tenant should rest 
within discretion of trustee, whether 
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trustee in exercising its discretion 
could take into consideration the life 
tenant’s independent property and in- 
come could not be determined in ab- 
sence of proof of all the surrounding 
circumstances.—In re Cochran’s Will, 
25 N.Y.S.2d 954, 261 App.Div. 963. 

N.Y.Sur, Testamentary provision 
that, in event wife of testator should 
survive him, trustee should pay net 
income of residuary trust to use of 
such person or persons belonging to 
a class composed of testator’s wife and 
of testator’s descendants as_ trustee 
should from time to time in its abso- 
lute discretion select, or in default of 
selection, then entirely to the use of 
the wife, authorized trustee to pay 
entire net income of residuary trust 
to use of testator’s widow, unless trus- 
tee in its absolute discretion should 
elect to apply any portion of income 
to any one or more of testator’s chil- 
dren or grandchildren.—_In re lLed- 
yard’s Estate, 21 N.Y.S.2d 860, affirmed 
In re lLedyard’s Will, 20 N.Y.S.2d 
Be reargument denied 21 N.Y.S.2d 


Where testator had specified no stand- 
ard or criterion of distribution of in- 
come of residuary trust, but reposed in 
his trustee an absolute discretion with- 
out limitation to pay net income to 
use of person or persons belonging to 
class composed of his wife and his de- 
scendants, the exercise of trustee’s dis- 
eretion would not be subject to review, 
at least unless it were unquestionably 
arbitrary and capricious.—In re Led- 
yard’s Hstate, 21 N.Y.S.2d 860, affirmed 
In re Ledyard’s Will, 20 N.Y.S.2d 1006, 
reargument denied 21 N.Y.S.2d 390. 

Where testator authorized trustee to 
pay net income of residuary trust to 
use of such person or persons belong- 
ing to class composed of his wife and 
of his descendants as trustee should 
in its absolute discretion select, or in 
default of such selection, then entire- 
ly to use of testator’s wife, the trustee 
did not act arbitrarily or capriciously 
in paying net income entirely to the 
wife, notwithstanding testator had 
made other provisions for his wife.— 
In re Ledyard’s Wstate, 21 N.Y.S.2d 
860, affirmed In re Ledyard’s Will, 20 
N.Y.S.2d 1006, reargument denied 21 
N.Y.S.2d. 390. 

N.Y.Sur. Under testamentary trust 
giving trustees power to decide all 
questions that should arise and author- 
izing trustee to advance from principal 
or corpus of trust such amounts as 
should be necessary for well-being, 
health or enjoyment of beneficiary, the 
trustee and not the life tenant was the 
judge of extent to which principal or 
corpus of trust might be invaded.—In 
re Brettell’s Estate, 29 N.Y.S.2d 219, 
176 Mise. 872. 


In the ordinary case where will vests 
discretion in a trustee to apply the in- 
come of a trust or part of it or to 
make invasions of principal for the 
support of a beneficiary, the courts will 
not interfere with the exercise of such 
diseretion except in the case of bad 
faith, abuse of discretion, arbitrary ac- 
tion, fraud, or diversion of the income 
to improper purposes.—In re Brettell’s 
Hstate, 29 N.Y.S.2d 219. 176 Misc. 872. 


Pa. Generally, if payment to a ben- 
eficiary is left to discretion of trustee, 
ownership of trust fund is not in ben- 
eficiary. In re lLochrie’s UHstate, 16 
A.2d 133, 340 Pa. 145. 

Where will devised a share of testa- 
tor’s estate to testator’s widow in 
trust for testator’s son and provided 
that payment of either income or prin- 
cipal of the share to the son should 
be at widow’s discretion, the son, in 
his lifetime, could not have compelled 
widow to make payments to son so 
long as widow acted in good faith, and 
son’s widow, who could only claim 
through son, was not entitled to the 
share after son’s death.—In re Lochrie’s 
Estate, 16 A.2d 133, 340 Pa. 145. 

Pa.Orph. Where a testatrix gives a 
sum to a trustee whom she directs to 
use the income or any part of the prin- 
cipal, as he may deem fit, for the ben- 
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efit of testatrix’s brother, the fact that 
the trustee does not see fit to distri- 
bute any part of the income during 
the beneficiary’s lifetime does not ren- 
der its accumulation unlawful.—In re 
Thompson's Estate, 38 D. & C. 503. 
§ 1890 

Cal. Where testatrix directed testa- 
mentary trustees to pay out of net in- 
come of trust estate such part there- 
of as trustees deemed advisable for 
proper care, maintenance, support and 
education of testatrix’ grandson, 
of attorney employed by grandson in. 
successfully establishing that right to 
payments accrued at date of testatrix’ 
death could not be ordered paid from 
the trust fund as necessary expense 
of the grandson where under the will 
the amounts payable to the grandson 
were to be determined in sole judgment 
of the trustees.—In re Marre’s Hstate, 
114 P.2d 591, prior opinion 108 P.2d 
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N.Y.Sur. Where residuary trusts in 
favor of testator’s son and daughter 
were comprised almost solely of notes 
bearing no interest so that testator’s 
children, the primary objects of his 
bounty, would receive practically no 
income until the proceeds of the notes 
were received and reinvested, proceeds 
of notes when received would be ap- 
portioned between income beneficiaries 
and corpus of residuary trusts and in 
making the apportionment income 
would be allowed to beneficiaries at 
the rate of four per cent. on the pro- 
ceeds of notes and fractional interests 
in notes from one year after date of 
death of testator to respective dates of 
payment of the notes.—In re Hove- 
laque’s Hstate, 29 N.Y.S.2d 200, 176 
Misc. 869 

§ 1893 


Ala. Where will appointing testa-° 
tor’s widow as trustee of his estate 
provided that she or her successor 
should receive compensation in sum 
of $5,000 a year, the trustee’s compen- 
sation was payable out of the corpus 
as well as income.—Wagar y. Marsh- 
burn, 1 So.2d 3038. 

Ark. Where will gave each of tes- 
tator’s children and grandchildren all 
of his personalty and realty, except leg- 
acy to wife, in trust for wife’s benefit, 
and gave wife household furniture and 
mansion house for life, and directed 
that executor should pay wife $100 
monthly in lieu of dower and that 
executor should look after affairs of es- 
tate and pay taxes, it was testator’s in- 
tention that wife should receive the 
$100 monthly net, and she was not 
chargeable with cost of necessary im- 
provements to homestead or taxes 
thereon.—Hastings y. Jackson, 148 S. 
W.2d 305. 

N.Y.Sur. Where testator devised 
real property to wife as first charge 
upon his estate, but because action 
pending against testator at time of 
his death might have affected testa- 
tor’s estate to such an extent as to 
subject the real property to liability, 
executor obtained authority to: make 
expenditures for upkeep and mainten- 
ance of property as part of the estate, 
when liability of estate in the action 
became fixed and was in such an 
amount that the real property could 
not be affected thereby, the total 
amount theretofore expended by the 
executor out of the estate funds would — 
have to be charged to the wife’s in- 


come.—In re Ledyard’s Hstate, 21 N. 
Y.S.2d 860, affirmed In re Ledyard’s 
Will, 20 N.Y.S.2d 1006, reargument 


denied 21 N.Y.S.2d 390. 

N.Y.Sur. Money to defray expenses 
of salvaging mortgage investments 
made by testamentary trustee must 
usually be borrowed from free princi- 
pal, if available, and if that is im- 
possible, it may be taken from income, 
or when employment of neither of such 
sources is available or desirable, it 
may be sought from outside lender.— 
In re Emmerich’s Will, 23 N.Y.S8.2d 42, 
175 Mise. .228. 

Where it is not clear from _ testa- 
mentary trustee’s account that trustee 


fees 


ecognized 
e from i 
amount of interest, paid from such 
meome, on funds borrowed by trustee 
o defray costs of salvaging his mort- 

investments by taking over mort- 
ed realty, through allocation of 
‘proceeds of sales of such property, to 
: ich income, motion to dismiss objec- 
ons to charge of such interest against 
“income must be denied.—In re Em- 
€ ee Will, 23 N.Y.S.2d 42, 175 


.Y.Sur. Generally, where invest- 
ts are made by a trustee of a tes- 
mentary trust in bonds purchased at 
premium and having a definite num- 
f years to run, a proportionate 
ction should be made from the 
inal interest in such a sum as will 
maturity preserve principal fund in- 
tact and make good the premiums paid, 
but where there is a clear direction in 
will that no such deduction shall be 
e, beneficiaries are entitled to re- 
the full income from such securi- 
In re Bendheim’s Estate, 23 N.Y. 
878, 175 Mise. 435. 
he provision in will authorizing 
ees, in investing and reinvesting 
ny part of the estate, to pay in 
ir discretion premiums on bonds or 
her securities which they might pur- 
ase, and absolving trustees of any 
bility for any loss that might result 
any trust fund by reason of the pay- 
it of any such premium, established 
at testator intended to dispense with 
nortization of premiums paid by trus- 
es on bonds or other securities which 
th ey might purchase, and to impose 
ss of premiums upon principal of the 
sts, and to make available to life 
eficiaries the full return on the in- 
tments.—In re Bendheim’s Estate, 23 
S.2d 878, 175 Misc, 435, 


Si Provision of will 
ig as testator’s residuary estate 
residue of property remaining after sat- 
isfying previous provisions of will and 
def) i of administering 
ator’s estate, including all taxes le- 
ly assessed against it, established 
ntion of testator that all estate 
should be paid by the executors 
of the general estate.—In re Ball’s 
Will, 24 N.Y.S.2d 432. 

Where testator provided that his sur- 
viving wife should receive $12,000 per 
r “without question” and after pro- 
i for payment of all possible tax- 
which might be levied against testa- 
tor’s entire estate including trust for 

wife, testator authorized trustee to 
y all taxes imposed on the trust es- 
e “or” the income thereof, the use 
the conjunctive ‘or’ denoted inten- 
o differentiate between trust es- 
e and income which was _ taxable 
ily against the wife personally, and 
trustee had duty to pay all state 

federal taxes upon the income pay- 
to oe wife.—In re Ball’s Will, 24 


trust fund to repayment of 


denom- 


' will, under which trustee had man- 
ory duty to pay all taxes imposed 
upon trust income payable to testator’s 
Surviving wife, did not authorize trus- 
tee to disregard such provisions.—In re 
Ball’s Will, 24 N.Y.S.2d 432. 
_ Where will provided for trust to be 
set up: for testator’s surviving wife and 
yment of balance of the corpus to 
tator’s son, so that there would be 
o “general estate” in the accepted use 
f the term, payment of state and fed- 
1 taxes on income payable to the 
e as required by the will would be 
pportioned between excess income and 
what might be denominated “excess 
5 eo re Ball’s Will, 24 N.Y.S.2d 
432, 
Where will required trustees to pay 
state and federal taxes imposed upon 
trust income payable to testator’s sur- 
viving wife, the trustee was directed to 
compute the tax as though the trust 
income of $12,000 a year was the only 
income received by the wife, and the 
wife would remain responsible for any 
further income tax which might be im- 
posed upon her because of income oth- 
er than that received from the trust, 


and effectuated right of in- i 


N.Y.S.2d 432. 


N.Y.Sur. Under will creating trust 
of residuary estate and directing that 
net income be paid to beneficiary dur- 
ing his lifetime, but ‘which was whol- 
ly silent as to repairs, where beneficia- 
ry occupying dwelling which was part 
of trust estate of his own initiative 
and without the consent of executor or 
trustee entered into contract for the 
renovation of a dwelling and paid out 
of his own funds part of contract price, 
ag to such of the items of the- contract 
as were in nature of repairs principal 
of trust was not chargeable—In_ re 
Miller’s Will, 24 N.Y¥.S.2d 503, 175 
Mise. 583 

Where testatrix created a trust con- 
sisting of entire residuary estate and 
directed that net income should be 
paid to beneficiary during lifetime, and 
beneficiary occupying dwelling which 
was part of trust estate, without con- 
sent of executor or trustees contract- 
ed for the renovation of dwelling which 
without improvement was untenantable 
and paid to contractor part of contract 
price, as to installation of flooring, 
plumbing, electrical work, and doors, 
which could be deemed “permanent im- 
provements” as distinguished from ‘or- 
dinary repairs,” contractor was entitled 
to payment of balance due and bene- 
ficiary was entitled to reimbursement 
from the principal of the trust.—In re 
ee Will, 24 N.Y.S.2d 503, 175 Misc. 

Where dwelling in which beneficiary 
life tenant under testamentary trust 
resided constituted part of trust es- 
tate, trustees had duty to preserve the 
building for the remaindermen and at 
the same time to produce an income 
sufficient to render the premises self- 
sustaining and an aid to life tenant, 
and it was immaterial that dwelling 
was occupied by life tenant who was 
thereby deprived of income which 
might have been derived from rental.— 
In re Miller’s Will, 24 N.Y.S.2d 503, 
175 Mise. 583. 

Where beneficiary of testamentary 
trust without consent of executors or 
trustees entered into contract for reno- 
vation of the building and one of trus- 
tees thereafter applied for order allow- 
ing cost of renovation to be paid out 
of trust estate. trustee by making ap- 
plication ‘ratified’ act of beneficiary.— 
In re Miller’s Will, 24 N.Y.S.2d 503, 
175 Mise. 583. 

N.Y.Sur. Under the Decedent Estate 
Law it is the established policy of 
state that a pro rata portion of estate 
tax shall be made payable from cor+ 
pus of trust for benefit of testator’s 
widow, but the state policy is capable 
of testamentary reversal. Decedent Hs- 
tate Law, § 124.—In re Klein’s Estate, 
25 N.Y.S.2d 869, 175 Misc. 961. 


A clear expression of purpose of tes- 
tator is requisite for the accomplish- 
ment of testamentary reversal of state 
policy that a pro rata portion of estate 
tax shall be made payable from cor- 
pus of trust for benefit of testator’s 
widow, and in that connection the tes- 
tamentary document is subject to strict 
construction. Decedent Estate Law, § 
124.—In re Klein’s Hstate, 25 N.Y.S.2d 
869, 175 Misc. 961. 

Where will provided that all inherit- 
ance and transfer taxes should be paid 
from residuary estate and there was 
no residuary estate, but will further 
provided that provisions for benefit of 
testator’s widow were intended in lieu 
of dower and other statutory interests, 
and that in event testator’s estate was 
insufficient for payment in full of all 
sums bequeathed, gifts made to and for 
benefit of widow should be preferred 
over other gifts, the widow was enti- 
tled to exoneration from contribution 
to payment of estate taxes, since tes- 
tator intended that trust for widow 
should be erected without diminution 
or impairment. Decedent Hstate Law, 
§ 124.—In re Klein’s Estate, 25 N.Y.S. 
2d 869, 175 Misc. 961. 

N.Y.Sur. In determining the intent 
of a testator with respect to unproduc- 


testatrix contemplated sale of realty 
within a reasonable time after her 
death, it would be presumed that those. 
beneficiaries were the principal objects 
of her bounty, and carrying charges on 
realty for period commencing seven 
months after testatrix’ death, which oc- 
curred on March 25, 1939, through 
September 30, 1940, were directed to be 
charged to principal.In re Purcell’s 
Will, 26 N.Y.S.2d 353. 

N.Y.Sur. The subdivision authoriz- 
ing testamentary trustee to pay dur- 
ing mortgage salvage operations up to 
3 per cent. per annum on principal of 
mortgage to life tenant, regardless of 
principal advances for foreclosure or 
conveyance in lieu of foreclosure of 
mortgage investment, without subject- 
ing trustee to surcharge or life tenant 
to recoupment, is not unconstitutional 
on ground that provision making the 
statute retroactive might deprive re- 
mainderman of property without ‘‘due 
process of law” in that payments up 
to 3 per cent. of face of mortgage 
might exceed income allocable to life 
tenant, since statute is merely reme- 
dial, procedural and administrative, 
and does not affect substantive rights. 
Personal Property Law, § 17-c, subd. 
2; U.S.C.A.Const. Amend. 14; Const.N. 
Y. art. 1, § 6—In re West's Estate, 
26 N.Y.S.2d 622, 175 Mise. 1044. 

Where salvage operations had been 
completed before effective date of sub- 
division governing- testamentary trus- 
tee’s disposition of income received in 
mortgage salvage operation, the subdi- 
vision does not alter the rights of par- 
ties, and nothing remains to be done 
except to make computation of appor- 
tionment and to distribute it under the 
Chapal-Otis rule, since the subdivision 
applies only to uncompleted salvage op- 
erations at the date of its enactment or 
to operations initiated subsequent to 
such date. Personal Property Law, 
17-c, subd. 2.—In re West’s Estate, 26 
N.Y.S.2d 622, 175 Misc. 1044, 

Under subdivision authorizing testa- 
mentary trustee to pay during mort- 
gage salvage operations up to 8 per 
cent. per annum on principal of mort- 
gage to life tenant, regardless of prin- 
cipal advances for foreclosure or con- 
veyance in lieu of foreclosure of mort- 
gage investment, annual rests and an- 
nual balancings of account must be em- 
ployed, and result of operation of each 
parcel of property for each year must 
be treated as a separate entity in com- 
putation and payment of maximum net 
income permitted by the subdivision to 
life tenant, and if entire operation ex- 
tends over period of years, deficits of 
net income in lean years cannot be 
made from surplus net income in pro- 
ductive years. Personal Property Law, 
§ 17-c, subd. 2(a).—In re West’s Hstate, 
26 N.Y.S.2d 622, 175 Mise. 1044. 

Under subdivision governing testa- 
mentary trustee’s disposition of income 
in mortgage salvage operations, the an- 
niversary date of computations of annu- 
al payments to the life beneficiary is 
the date of acquisition of realty and an- 
nual rests are based upon that date, 
since period of salvage begins from date 
of acquisition of mortgaged property, 
and the net income payable to life ten- 
ant must be computed upon rents re- 
ceived during fiscal year beginning with 
that date, and not upon rents received 
during calendar year. Personal Prop- 


erty Law, § 17-c, subd. 2(a).—In re 
West’s state, 26 N.Y.S.2d 622, 175 
Mise. 1044. 


Under subdivision authorizing testa- 
mentary trustee to pay during mortgage 
salvage operations up to 8 per cent. per 
annum on principal of mortgage to life 
tenant, regardless of principal advances 
for foreclosure or conveyance in lieu of 
foreclosure of mortgage investment, and 
providing for repayment of principal 
advances out of income in excess of 2 
per cent., payments of 3 per cent. of 
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net income each year to life beneficiary 
when earned is ‘mandatory,’ and the 
formula for ultimate apportionment of 
the net proceeds of the salvage opera- 
tion between life beneficiary and re- 
maindermen is not changed. Personal 
Property Law, § 17-c, subd, 2.—In re 
West’s Hstate, 26 N.Y.S.2d 622, 175 
Mise. 1044. 

Under subdivision governing testa- 
mentary trustee’s disposition of income 
during mortgage salvage operations, all 
net income, including that paid to life 
beneficiary during salvage period, must 
be added to proceeds of sale of prop- 
erty as total salvage fund from which 
there should be deducted amount re- 
quired for repayment of principal ad- 
vancements, and balance remaining 
should be apportioned according to 
Chapal-Otis formula between income 
and principal, and there should be cred- 
ited upon life beneficiary’s share net 
amount of income paid to him during 
salvage operations as an advancement 
to income, and amount apportioned to 
income less income advanced to the life 
tenant is balance which the life tenant 
shall then be paid out of the proceeds 
of the salvage operations. Personal 
Property Law, § 17-c, subd. 2.—In re 
West’s Estate, 26 N.Y.S.2d 622, 175 
Mise. 1044. 

Under subdivision governing testa- 
mentary trustee’s disposition of income 
in mortgage salvage operations and pro- 
viding that cost of capital improve- 
ments is a capital charge, where testa- 
mentary trustee has acquired mort- 
gaged property under foreclosure or by 
deed in lieu of foreclosure and the prop- 
erty is in such condition as to require 
rehabilitation, cost of putting premises 
into rentable condition is payable out 
of principal, and the cost thereafter of 
maintaining the premises in repair and 
in tenantable condition is payable out 
of income. Personal Property Law, § 
17-c, subd. 2(a).—In re West’s Estate, 
26 N.Y.S.2d 622, 175 Misc. 1044. 

Where part of residuary estate con- 
stituting corpus of trust consisted of 
guaranteed mortgages and title to nine 
of the properties on which the mort- 
gages were liens was acquired by trus- 
tee by foreclosure or by deed in lieu 


_of foreclosure, and the mortgage guar- 


anty company was in liquidation, and 
trustee filed proofs of claim with Su- 
perintendent of Insurance, liquidating 
dividends when received were part of 
general fund developed from mortgage 
salvage operations like rents received 
and proceeds of sale of acquired realty, 
and should be added to income during 
snecific year of actual reception of liq- 
uidating dividends. Personal Property 
Law, § 17-c, subd. 2.—In re West’s Es- 
tate, 26 N.Y.S.2d 622, 175 Mise. 1044. 
Where part of testamentary trust es- 
tate consisted of guaranteed mortgages 
and title to mortgaged properties was 
acquired by trustee by foreclosure or 
by deed in lieu of foreclosure, and 
guaranty company was in process of 
liquidation and trustee filed claims with 
Superintendent of Insurance, any divi- 
dends received from Superintendent of 
Insurance as tentative payments upon 
principal account should be retained 
by trustee as part of general proceeds 
of mortgage salvage operations to await 
final sale and apportionment, unless 
necessary to discharge unpaid balance 
of principal advancements, and any div- 
jdends received subsequent to complet- 
ed salvage of mortgage should be ap- 
portioned between principal and income 
in the same ratio as that applied to the 
proceeds of sale. Personal Property 
Law, § 17-c, subd. 2.—In re West’s Hs- 
tate, 26 N.Y.S.2d 622, 175 Misc. 1044. 
In salvage operations of mortgaged 
property acquired by testamentary 
trustee by foreclosure or by deed in 
lieu of foreclosure, where mortgage was 
originally guaranteed as to payment of 
interest and principal by a mortgage 
guaranty corporation, and guarantee 
was canceled by the trustee because of 
insolvency of the corporation, life bene- 
ficiary’s interest should be computed 
upon the rate of interest fixed in the 
mortgage and not upon the rate agreed 
to be paid by the guaranty corporation. 
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Personal Property Law, § 17-c, subd. 2. 
—In re West's Mstate, 26 N.Y.S.2d 622, 
175 Mise. 1044. 

Where prior to acquisition by fore- 
closure or by deed in lieu of foreclosure 
testamentary trustee and owner of 
mortgaged property agreed to a rate of 
interest below rate prescribed by mort- 
gage in which trust funds were invest- 
ed, in mortgage salvage operations aft- 
er acquisition of mortgaged property 
by trustee, agreement for reduction of 
interest was binding and fixed basis 
upon which life beneficiary’s interest 
must be computed. Personal Property 
Law, § 17-c, subd. 2.—In re West’s Es- 
tate, 26 N.Y.S.2d 622, 175 Misc. 1044. 

In salvage operation of mortgaged 
properties acquired by testamentary 
trustee by foreclosure or by deed in lieu 
of foreclosure, where there has been a 
resale of the foreclosed property and 
a purchase-money mortgage has been 
taken back, amortization payments un- 
der new mortgage received by trustee 
must be applied primarily to discharge 
of unpaid principal advances for prior 
Salvage operation if any are still due, 
Since unpaid principal advances are a 
prior lien upon proceeds of sale of 
salvaged property. Personal Property 
Law, § 17-c, subd. 2.—In re West’s Es- 
tate, 26 N.Y.S.2d 622, 175 Mise. 1044. 

In salvage operations of mortgaged 
properties acquired by testamentary 
trustee by foreclosure or by deed in 
lieu of foreclosure, where there has 
been a resale of mortgaged property 
and a purchase-money mortgage has 
been taken back, amortization pay- 
ments under new mortgage received by 
trustee, if principal advances have been 
entirely repaid, should be apportioned 
between principal and income in ac- 
cordance with respective shares of each 
previously computed and apportioned 
under the Chapal-Otis rule, and the in- 
terest received by trustee on purchase- 
money mortgage is payable to life ben- 
eficiary. Personal Property Law, § 17- 
c, subd. 2.—In re West’s Estate, 26 N. 
Y.S.2d 622, 175 Mise. 1044. 

In salvage operation of mortgaged 
properties acquired by testamentary 
trustee by foreclosure or by deed in 
lieu of foreclosure, where rents payable 
to life beneficiary under statute were 
withheld from her by the trustee, life 
beneficiary was not entitled to interest 
at prevailing rate on the rents with- 
held from the date of their receipt by 
the trustee until their payment. Per- 
sonal Property Law, § 17-c, subd. 2.— 
In re West’s Estate, 26 N.Y.S.2d 622, 
175 Mise. 1044. 

N.Y.Sur. Whether there should be 
an apportionment between income and 
principal of residuary trusts of pro- 
ceeds of noninterest bearing notes 
owned by testator was dependent upon 
intent of testator as expressed in will, 
the character of trust property, value 
thereof as compared to other assets, 
and the relationship to the decedent 
of the beneficiaries as preferred objects 
of the testator’s bounty.—In re Hove- 


laque’s Estate, 29 N.Y.S.2d 200, 176 
Mise. 869. 
N.Y.Sur. Where_ testator contem- 


plated theoretical division of each asset 
left by him, so that one-half of fund 
was to be set aside for benefit of his 
wife, and remaining part was made 
subject to expenses, taxes and debts, 
and balance after such deductions be- 
came residuary trust, widow was not 
entitled to charge net loss resulting 
from sale of securities against other 
half of estate and thereby escape any 
diminution of her moiety, but under 
principle of theoretical division as of 
date of death each half of estate should 
equitably bear shrinkage in value..—Tn 
re Warley’s Estate, 29 N.Y.S.2d 221, 176 
Mise. 772. 

N.Y.Sur. Interest which accrued on 
testator’s obligation to contribute mon- 
ey to a school during the period from 
the date of his death to the date fixed 
within which to present claims was re- 
quired to be paid out of gross incoine 
of trust estate and was erroneously 
charged to principal in executors’ ac- 
count.—In re Cochran’s Estate, 29 N.Y. 
$.2d 249, 176 Misc. 809. 
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Payments of interest on a debt, tax- 
es, or other similar charges accruing 
after death of a testator constitute true 
deductions from gross income of trust 
estate, and they can never be paid out 
of principal unless there is an express 
direction in the will to that effect.—-In 
re Cochran’s BHstate, 29 N.Y.S.2d 249, 
176 Misc. 809. 

_Interest which has accrued to the 
time of a testator’s death on an in- 
debtedness constitutes a principal 
charge, and interest accruing after 
death on a mortgage or any other form 
of obligation is a proper deduction 
from gross income of the trust estate.— 
In re Cochran’s Estate, 29 N.Y.S.2d 249, 
176 Mise. 809. 

All appropriate charges against in- 
come must be borne by the life tenant 
so that the corpus of the testamentary 
trust estate will remain intact until the 
trust has terminated.—In re Cochran’s 
Hstate, 29 N.Y.S.2d 249, 176 Mise. 809. 

In absence of a contrary mandate of 
unmistakable impert, ordinary current 
expenses in connection with the admin- 
istration and management of a testa- 
mentary trust are payable out of in- 
come, and only net income is payable 
to the beneficiary.—In re Cochran’s Hs- 
tate, 29 N.Y¥.S.2d 249, 176 Mise. 809. 

The section of the Personal Property 
Law relating to the distribution of in- 
come earned during the period of ad- 
ministration of a testator’s estate was 
not intended to change those rules 
which make interest on a mortgage or 
interest on any other form of debt ac- 
cruing after death a proper deduction 
from gross income in the computation 
of net income payable to the life ten- 
ant of a testamentary trust. Personal 
Property Law, § 17-b.—In re Cochran’s 
Estate, 29 N.Y.S.2d 249, 176 Mise. 809. 

Where no contention was made that 
executors were negligent in paying 
state and federal estate taxes or that 
they were not paid as promptly as pos- 
sible, penalties paid on those taxes 
were principal charges under the dis- 
tinctive language of the will.—In re 
Cochran’s Hstate, 29 N.Y.S.2d 249, 176 
Mise. 809. 

N.Y.Sur. Where funds of a _ testa- 
mentary trust were invested in a mort- 
gage on realty, net rental income re- 
ceived from realty while in process of 
salvage during years 1937 to 1939 could 
be used only to repay principal ad- 
vances invested in salvage operation 
and could not be allocated to life bene- 
ficiary until principal advances had 
been repaid, and income would be 
deemed to have been applied in repay- 
ment of advances, and subsequent net 
income, which was permissible of cur- 
rent payment, was to be taken into ac- 
count on final liquidation of salvaged 
realty, both as a receipt of salvage op- 
eration and as a pro tanto payment 
upon ultimately determined interest of 
remaindermen in the operation. Per- 
sonal Property Law, § 17-c.—In re Van 
Nostrand’s Will, 29 N.Y.S.2d 857; 177 
Misc. 1. 

Ohio App. A testamentary trust 
fund was subject to necessary expenses 
in the administering of it—In re 
Howald’s Trust, 29 N.E.2d 575, 65 
Ohio App. 191. 

Pa. Where prolonged and expensive 
litigation is necessary to remove a 
doubt so as to insure correct admin- 
istration of trust as between life ten- 
ants and remaindermen, both guiltless 
of any wrong against the trust, ex- 
pense thereby incurred is not a usual 
and periodically recurring expense aris- 
ing in the administration of the trust 
such as is ordinarily chargeable to in- 
come, but is an expense falling with- 
in classification of extraordinary and 
unusual charges which, in the absence 
of a controling direction by testator 
to contrary, are properly allocable to 
corpus of trust estate—In re Crozer’s 
Estate, 19 A.2d 904, 342 Pa. 71. 

Where will provided that trustee 
should, after deducting “all necessary, 
proper and legal costs and. expenses 
incident to the proper execution of the 
trust,” pay net income to life tenants, 
and that principal of trust “ereated 
as aforesaid” should at termination 
of trust be paid over to remaindermen, 
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and the word “all’ was used in many 
instances throughout the will in most 
of which instances it was superfluous, 
word “all” would not be emphasized 
so as to require that ‘‘all” charges dur- 
ing course of administration other than 
those for new investments of principal 
should be paid out of income, but the 
word would be given no emphasis in 
the particular instance greater than in 
the other instances where it had no 
conceivable meaning.—In re Crozer’s 
Estate, 19 A.2d 904, 342 Pa. 71. 

here will provided that trustee 
should, after deducting “all necessary, 
proper and legal costs and expenses 
incident to the proper execution of the 
trust,’ pay net income to life tenants, 
and that principal of trust “created 
as aforesaid’ should at termination of 
trust be paid over to remaindermen, 
and prolonged and expensive litiga- 
tion became necessary to insure cor- 
rect administration of the trust as be- 
tween life tenants and remaindermen, 
both of which were guiltless of any 
wrong against trust, expenses incurred 
in such litigation and in seeking to 
have expenses charged against princi- 
pal were payable out of principal and 
not out of income, since it was pre- 
sumed that testator intended that only 
the usual expenses of administration 
should be paid out of income.—In_ re 
oe Estate, 19 A.2d 904, 342 Pa. 


Pa.Orph. Under Levy’s Dstate, 333 
Pa. 440, question whether charges of 
carrying unproductive trust real estate 
are to be paid out of income or prin- 
cipal is to be determined by orphans’ 
court in exercise of its discretion and 
according to the equities in the particu- 
lar case.—In re Stotesbury’s Estate, 56 
Montg. 296. 

When the gross income of a trust is 
about $150,000 and the total cost of 
carrying unproductive real estate there- 
in is $47,000, of which 95% is for 
maintaining testator’s residence, which 
is to be sold when its value can be 
realized, and where life beneficiaries 
are testator’s widow and descendants, 
the primary objects of his bounty, 
whom he maintained during his lifetime 
by payments exceeding the income 
from the trust, the equities are all in 
favor of income and the carrying 
charges of the unproductive real estate 
must be charged against principal of 
the trust.—In re Stotesbury’s Ustate, 
56 Montg. 296. 

Pa.Orph. Costs, attorneys’ fees and 
expert witness fees of proceedings for 
appointment of guardian of estate of 
weak-minded beneficiary of trust cre- 
ated by decedent’s will are not allow- 
able claims against income of trust 
as administration expenses. They are 
proper charges against beneficiary’s es- 
tate and should be paid out of the as- 
sets thereof.—In re Bright’s Estate, 56 
Montg. 301. F 

Where testamentary trustees are di- 
rected to “expend” income for benefit 
of weak-minded beneficiary it is their 
duty to expend the income themselves, 
in their absolute discretion. The ap- 
pointment of a guardian of the estate 
of the weak-minded beneficiary is not 
only unnecessary, but any payments 
of income by the trustees to such 
guardian would be in contravention of 
the terms of the trust.—In re Bright’s 
Estate, 56 Montg. 301. 

Pa.Orph. Where testamentary trust 
includes decedent-owned unproductive 
real estate, the deficit of carrying 
charges over rents received is properly 
allocable to principal, temporarily, 
subject to reimbursement from possible 
future net income and final apportion- 
ment after real estate is sold.—In re 
Vischer’s Hstate, 57 Montg. 135. 

Although in Levy’s Wstate, 333 Pa. 
440, the real estate was unproductive 
in sense that it produced no gross in- 
come whatever, the rule of that case is 
equally applicable where gross income 
was produced, as long as gross income 
was less than the carrying charges.— 
In re Fischer’s Estate, 57 Montg. 135. 

The nature of unproductive real es- 
tate, and whether unproductive because 
inherently incapable of producing any 
income, or because carrying charges 
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exceed gross income which the real 
estate is capable of earning, is not 
conclusive against allocating the deficit 
temporarily to principal. In either 
case the net result to the income bene- 
ficiaries is the same.—In re Fischer’s 
Estate, 57 Montg. 135. 

In considering the equities, so as to 
determine the proper allocation of car- 
rying charges of unproductive real 
estate, the court may consider that the 
real estate is potentially productive, as 
against inherently unproductive, and 
constitutes an equity in favor of re- 
maindermen.—In re WFischer’s BHstate, 
57 Montg. 135, 

That a $15,000 mortgage secured on 
unproductive real estate at decedent’s 
death has been reduced to $5000, by 
payments out of principal of-the trust 
thereafter, does not constitute an 
equity in favor of remaindermen as 
the net worth of the trust remains 
unchanged thereby.—In re _ Fischer’s 
Estate, 57 Montg. 135. 

That the income beneficiaries are 
decedent’s children, the primary ob- 
jects of her bounty gives rise to equi- 
ties in their favor sufficient to out- 
weigh equities favoring the remainder- 
men, and to warrant allocation of 
carrying charges of unproductive real 
estate to principal—In re TFischer’s 
Hstate, 57 Montg. 135. 

The orphans’ court has discretion to 
allocate administration expenses and 
attorneys’ fees in connection with ac- 
counting either to principal or to in- 
come, or to apportion between both. 
Where trustees file their first account 
six years after the trust became op- 
erative, so as to submit’ their adminis- 
tration, which involves the apportion- 
ment of carrying charges of unpro- 
ductive real estate, for approval, the 
court will exercise its discretion to 
approve allocation of such expenses and 
fees entirely to  principal.—In § re 
Fischer’s Estate, 57 Montg. 135. 


Pa.Orph. Where a testator created 
a trust for five years and directed that 
“the emoluments and income derived 
therefrom shall be divided into five 
equal shares which shall be paid” to 
Harry M. Platts, Julia M. Crebs, Jacob 
C. Platts and Walter EF. Platts, one 
full share to each, and ‘one full share 
less six thousand dollars ($6,000.00) 
to Lillie M. Blasser’’; that in case of 
the decease of any of the legatees nam- 
ed the share or shares of the deceased 
“shall be paid’ to the survivors, ‘fand 
at the expiration of a term of five 
years, I give, devise and bequeath, ab- 
solutely, the principal sum thereof and 
the income that may be due thereon in 
five equal shares unto Lillie M. Blas- 
ser, Harry D. Platts, Julia M. Crebs, 
Jacob C. Platts and Walter KE. Platts,” 
and that in case of the decease of the 
legatees named the share or shares of 
the deceased “shall be equally di- 
vided among” the survivors; after the 
termination of the trust, on the dis- 
tribution of the balance of the princi- 
pal and $2.806.39 income for five years, 
it was held that the intent of the will 
was that $6,000.00 shall be deducted 
from Lillie M. Blasser’s share of in- 


come and not from her share of the 
principal.—In re Cookes’ Estate, 55 
York 22. 
§ 1899 5 
Tll.App. The question regarding 


whether deficiencies in periodical pay- 
ments to a beneficiary under a will 
should be paid out of subsequent ac- 
cumulations is to be determined in ac- 
cordance with the intention of the 
testator.—First Nat. Bank of Chicago 
v. Cleveland Trust Co., 32 N.H.2d 964, 
308 Ill App. 639. , 

Where testator directed testamentary 
trustee to make specified monthly pay- 
ments to six named income beneficiaries 
and directed that if there should be any 
net income remaining after payments 
so provided for had been made remain- 
ing income should be paid over and 
distributed in semi-annual installments 
to testamentary appointees of testator’s 
widow, deficiencies in periodical pay- 
ments to monthly income beneficiary 
could not be paid out of subsequent 
accumulations.—First Nat. Bank of 
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Chicago v. Cleveland Trust Co., 32 N.E. 
2d 964, 308 Ill-App. 639. 

Where testator directed testamentary 
trustee to make monthly payments of 
income to six named individuals in 
specified amounts and provided that re- 
maining income, if any, should be paid 
over and distributed by trustee in semi- 
annual installments to testamentary 
appointees of testator’s widow, decree 
providing that defaulted interest on 
bonds belonging to trust estate re- 
ceived by trustee should be applied 
from month to month as received pro 
rata to payment of deficiencies existing 
in monthly payments to the _ benefici- 
aries was improper since past-due in- 
come constitutes income of estate as of 
the date that it is actually received.— 
First Nat. Bank of Chicago v. Cleve- 
land Trust Co., 32 N.H,2d 964, 308 
IlL.App. 639. 

Mich. Where will and codicil left 
testatrix’ property in trust for purpose 
of paying certain sums of money each 
year to designated beneficiaries, and 
codicil provided that if: income from 
trust fund after payment of expenses 
was insufficient to make payments to 
beneficiaries, trustee should pay cer- 
tain beneficiaries the amounts provid- 
ed for them and pro-rate remaining 
income between other beneficiaries in 
proportion to sums payable annually 
to such beneficiaries, testatrix’ inten- 
tion was to secure to annuitants the 
sums stated in will, and, in absence of 
clear intention to contrary, deficiencies 
in any given year were to be paid out 
of subsequent surplus income.—In re 


Lowrie’s Estate, 293 N.W. 656, 294 
Mich. 298. 
N.Y.Sur.' Under will bequeathing 


securities to trustees to apply $65,000 
per annum out of net income thereof 
to benefit of testator’s widow during 
her lifetime with provision that if in 
any year net income was less than 
$65,000, trustees should advance out 
of principal sufficient to make good 
the deficiency, and a codicil providing 
that testator increased corpus of trust 
fund and that widow should receive 
payments from income of fund ‘as 
thus augmented” to extent of $80,000 
per year, widow’s right to payments 
in excess of $65,000 was not limited to 
an income source, and widow was en- 
titled to $80,000 annually although in- 
come from trust fund was less. than 
$65,000 during certain years.—In re 
Tod’s Hstate, 23 N.Y.S.2d 48, 175 Mise. 
222, modified 23 N.Y.S.2d 270, 260 App. 
Div. 627. 


N.Y.Sur. Under will providing that 
if testator’s wife survived testator un- 
der certain conditions, testator be- 
queathed $250,000 to executors to hold 
in trust and pay net income therefrom 
in equal monthly installments to wife 
until her death or remarriage, and pro- 
viding that testator specifically ‘au- 
thorized and empowered” executors and 
trustees, and their survivor and suc- 
cessors, to pay wife, out of principal, 
whatever amount was required, in addi- 
tion to actual net income, to give wife 
a monthly allowance of $1,000, testa- 
tor intended that power of invasion of 
corpus was to be ‘mandatory’, and 
wife was entitled to all net income 
from trust, and if net income was not 
sufficient in any year to pay wife a 
monthly sum of $1,000, wife was to be 
paid such sum from principal as nec- 
essary to make up difference.—In re 
arte Estate, 28 N.Y.S.2d 12, 176 Misc. 
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Conn. Where testator establishes 
fund, income from which is to be used 
for certain purposes, but such income 
exceeds amount required therefor, 
whether excess shall accumulate and be 
added to principal, or shall otherwise 
be disposed of, depends primarily on 
testator’s intent.—Stempel y. Middle- 
aye Trust Co., 15 A.2d 305, 127 Conn. 


Under will directing trustees to use 
income and so much of principal as 
was necessary for support of testatrix’ 
mentally deficient daughter, the trus- 
tees in determining amount required 
for mentally deficient daughter’s sup- 
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port for a year could properly include 
a reasonable reserve represented by a 
sum in excess of that required for her 
proper care and comfortable support in 
such year.—Stempel v. Middletown 
Trust Co., 15 A.2d 305, 127 Conn. 206. 

Under will directing trustees to use 
income and so much of principal as 
was necessary for support of testatrix’ 
mentally deficient daughter, with pro- 
vision that, upon death of daughter 
and sister, the income was to be paid 
to testatrix’ other daughter for her 
life, and, upon her death, the principal 
was to be distributed among children 
of such daughter, where income ex- 
ceeded amount required for support of 
mentally deficient daughter, surplus in- 
come was required to be distributed 
as income of intestate estate on basis 
of calendar years.—Stempel vy. Middle- 
ae Trust Co., 15 A.2d 305, 127 Conn. 


Where testatrix established trust 
fund, income from which was to be 
used for support of testatrix’ mentally 
deficient daughter, and income exceed- 
ed amount required therefor, an agree- 
ment entered into between another 
daughter of testatrix and trustees pur- 
porting to dispose of a portion of sur- 
plus income, which was executed upon 
assumption that will required accumu- 
lation of surplus income, was effective 
as to other daughter and_ trustees, 
though surplus income was determined 
to be intestate income, but agreement 
«was ineffective as regards any interest 
mentally deficient daughter had in in- 
‘testate income.—Stempel v. Middletown 
Trust Co. 15 A:2d 305, 127 Conn. 206. 

N.J.Ch. Where testator devised the 
remainder of his estate to his executors 
in trust, and directed them to invest 
the moneys received from the sale of 
personalty and realty in interest-bear- 
ing securities and to keep the same 
invested “together with all the interest 
and income which may _ be _ received 
therefrom”, and after the death of 
testator’s wife there was a surplus of 
income of which no disposition was 
made in the will, there was no intes- 
tacy as to such surplus income; the 
quoted provision of the will being 
merely a direction to the trustee to 
accumulate the income to be retained 
and distributed with the corpus among 
the persons entitled thereto.—Schu- 
macher v. Howard Sav. Inst., 15 A.2d 
TOT, 128. NJ Eg. 56. 

N.Y.Sur. Where testator directed that 
executors select and place in trust such 
securities as would without question 
yield income sufficient to pay testa- 
tor’s wife $1,000 per month during her 
life and directed payment to be made 
out of trust income and did not au- 
thorize invasion of the principal, and 
made no effectual disposition of pos- 
sible income exceeding $1,000 per 
month, the income in excess of $1,000 
per month was payable to testator’s 
son who was the person entitled to the 
next eventual estate. Real Property 


2d 432. 

R.I, A will directing trustees to ap- 
ply certain income for benefit of chil- 
dren gave trustees broad powers in 
dealing with the trust estate and em- 
powered them to invest accumulations 
of income not required for support and 
maintenance of the children.—Industrial 
Trust Co. v. Harrison, 21 A.2d 254. 

Wash. Where will provided that 
trustee should pay to testator’s wife 
a fixed sum monthly out of income or 


corpus if necessary and also “emer- 
gency payments” for emergency ex- 
penses in  trustee’s discretion, and 


wife’s expenses of last sickness and 
funeral, and on January 15 of each 
year trustee should compute net income 
of trust estate during preceding year, 
and pay remaining net income in 
monthly installments to testator’s 
brother, daughters and wife in speci- 
fied order, paragraph providing that 
after death of the last survivor of tes- 
tator’s wife and brother all net income 
should be paid: to daughters was not 
in conflict with other provisions and 
intent was disclosed to avoid intestacy, 
not to give any beneficiaries a vested 
interest in the estate, and not to au- 


WILLS 
thorize distribution of excess income to 
brother’s or wife’s heirs or legal rep- 
resentatives for months subsequent to 
death of brother or wife. Rem.Rev. 
Stat. § 1415—Bank of California v. 
Ager, 109 P.2d 548. 


§ 1902 
N.Y.Sur. <A will directing that trus- 

tee apply income from residuary estate, 
or such portion thereof as in its dis- 
cretion was necessary, to support and 
maintenance of testator’s two daugh- 
ters or the survivor of them, and to 
apply so much of corpus as in trus- 
tee’s uncontrolled discretion was neces- 
sary for that purpose, and directing 
that upon decease of the survivor the 
corpus remaining together with unex- 
pended income should be _ divided 
among designated beneficiaries, oper- 
ated as a gift of the entire trust in- 
come to the daughters and the survivor 
of them, and unexpended income on 
death of survivor was payable to rep- 
resentative of the estate of the survi- 
vor, notwithstanding the discretion re- 
posed in trustee as to the time and 
manner of applying the income and 
principal for benefit of the daughters. 
—In re Arnould’s Hstate, 29 N.Y.S.2d 
386, 176 Mise. 793. 

§ 1903 

N.J. Where testator executed codicil 

wherein he created spendthrift trust 
in favor of his son for life, giving 
trustee discretion to use net income 
for maintenance and support of son’s 
wife or maintenance, education . and 
support of his children, the trustee was 
not entitled to use the income of the 
trust for any purpose other than those 
named in the codicil and could not ap- 
ply any part of the net income to pay- 
ment of the son’s indebtedness to the 
testator’s estate even with the con- 
sent of the son.—In re McGregor’s Hs- 
tate, 19 A.2d 865, 130 N.J.Hq. 5. 

§ 1904 


Il.App. Under will creating spend- 
thrift trust and directing trustees after 
death of testator’s widow to divide the 
trust estate among the children and 
their descendants, spendthrift trust was 
terminated upon death of the widow, 
and children’s conveyance of their in- 
terests to a corporation for purpose of 
liquidating assets of the estate did not 
impress such interests with spendthrift 
trust.—Anchor Realty & Investment Co. 
imaged: 32 N.H.2d 394, 308 Ill.App. 


Mass. A. general description, such as 
that of annuitants in article of will 
providing for termination of trust on 
death of annuitants, is not necessarily 
limited by following particular descrip- 
tion, but tenor of instrument as a 
whole may be such as to indicate that 
general description represents true in- 
tent and that particular description is 
inaccurate.—Taylor v. Albree, 34 N.H. 
2d 601, 309 Mass. 248. t 

Where one article of will provided 
for annuity to testator’s grandson for 
life and subsequent article provided 
that on death of annuitants, naming 
them, trust should terminate and trust 
estate should be distributed to testa- 
tor’s heirs and representatives, and list 
of annuitants omitted grandson’s name, 
wording of prior article controlled that 
of subsequent article, and it was trus- 
tees’ duty to continue to pay annuity 
to grandson out of trust fund for his 
life.—Taylor v. Albree, 34 N.H.2d 601, 
309 Mass. 248. 

A trust would not terminate during 
life of testator’s grandson, who was 
last surviving annuitant under will, on 

round that testator could not have 
intended that large trust fund must 
continue to be held intact to pay sin- 
gle small annuity to one annuitant of 
later generation than any of others 
while income inexcess of that re- 
quired to pay annuity must continue to 
be paid over as intestate property, 
where scheme of will was almost sure 
to produce similar result for a sub- 
stantial period of time even if grand- 
son had never been made an annuitant. 
—Taylor v. Albree, 34 N.E.2d 601, 309 
Mass. 248. 

A trust would not terminate during 
life of testator’s grandson, who was 
last surviving annuitant under will, on 


§ 1906 


ground that otherwise grandson would 
receive only his annuity and would 
be deprived of all interest as dis- 
tributee, where testator did not per- 
mit his own children or any of his 
beneficiaries who were living in his 
lifetime to enjoy capital of estate as 
distributees—Taylor v. Albree, 34 N.H. 
2d 601, 309 Mass. 248. 

On_ issue whether trust was termina- 
ble during life of testator’s grandson, 
who was last surviving annuitant un- 
der will, where trustees’ duties might— 
in certain circumstances include ex- 
pending of sums to which grandson 
was entitled directly for his mainte- 
nance and support without paying 
them to him, purchase of annuity for 
grandson would not be equivalent of 
protection testator intended to give 
im.—Taylor v. Albree, 34 N.H.2d 601, 
309 Mass, 248. 

Or. Under will stating that distribu- 
tion of corpus of trust should be made 
when both testator’s brother and neph- 
ew, the life beneficiaries, were dead and 
nephew’s youngest child living at time 
of testator’s death attained the age of 
21 years, testator intended that if 
brother and nephew and nephew’s 
youngest child should each die before 
child reached 21, property should be 
distributed at the time when the 
youngest child would have reached that 
age had she lived.—Stein v. U. S. Nat. 
Bank of Portland, 108 P.2d 1016. 

Pa. Where there is no provision ex- 
pressly setting forth intended duration 
of testamentary trust, the court must_ 
derive the_ testator’s general intent 
from the whole will, and the omission 
will not support an implication that 
a perpetual trust was created.—In re 
Shaw’s Hstate, 20 A.2d 202, 342 Pa. 


182. 
§ 1905 i 

N.Y.Sur. Will creating trust in favor 
of testator’s grandniece and grand- 
nephew, respectively, and providing 
that income should be paid for use of 
the parties until they should attain 
the age of 21 years, at which time the 
principal sum should be divided be- 
tween them equally, was construable as 
authorizing distribution of the grand- 
niece’s share upon her reaching her 
majority and as not requiring her 
share to be held until the majority of 
the grandnephew.—In re O’Brien’s Hs- 
tate, 26 N.Y.S.2d 519. 

R.I. In will providing that trust es- 
tate should be kept intact until benefi- 
ciary’s ‘‘own estate is exhausted,” tes- 
tatrix was not referring to any estate 
ereated under the  will—Industrial 
Trust Co. v. Hall, 18 A.2d 629. 

Where residuary estate was devised 
in trust to pay for granddaughter’s 
maintenance and support, with provi- 
sions that trust estate ‘“‘fand the net 
accumulations thereof’ should be kept 
intact until granddaughter’s ‘‘own es- 
tate is exhausted” and should continue 
during her life, except that upon her 
attaining age of twenty-one, trustee 
should pay to her one-fourth of the es- 
tate free from the trust, and “another 
one-fourth of said trust estate then re- 
maining” upon her attaining age of 
thirty, and that other half of estate 
should remain and continue in trust 
during granddaughter’s life, and that 
upon granddaughter’s death, estate 
should go to granddaughter’s children 
or to named beneficiaries, testatrix in- 
tended only one trust, not divided into 
shares, and granddaughter did not ob- 
tain a ‘‘vested interest” in the money 
to be paid to her at age of thirty, but 
a mere “contingent interest,’’? and hence 
was not entitled to income from any 
portion of the trust estate.—Industrial 
Trust Co. v. Hall, 18 A.2d 629. 

§ 1906 

Pa. Under testamentary trust pro- 
viding for payment of income to daugh- 
ter-in-law and two grandchildren of 
testatrix in equal shares during their 
lives, and providing for division of 
principal on death of all three, and 
that if at time of decease of either 
grandchildren there should be living 
husband, wife, child or children of such 
deceased grandchild, such persons 
should receive the principal of sum 
whose interest previously was paid to 


1 £2 


‘to be life of last survivor only if grand- 
ehildren remained unmarried, but if 
ther of them married, and died leav- 
g a spouse or children, surviving 
ouse or children took immediately 

i interest from 


‘Del. A trust, created by codicil of 
will bequeathing fund to trustee with 
direction to pay net income therefrom 
to testatrix’ daughter, and principal 
upon daughter’s death to grandson, and 
roviding that, if daughter died before 
dson became 21 years of age, trur 
should hold fund for grandson up- 
on same trust and in.same way as 
provided for daughter, was construed 
; applying to remainder of grandson, 
well as to equitable life estate of 
daughter—Frame y. Cann, 16 A.2d 
8, affirming Cann v. Van Sant, 11 
AE 7 
Ui.App. Where testator provided 
at trust should terminate on death 
Jast survivor of six named _ benefici- 
ies and of widow of one of the six 
upon widow’s remarriage and tes- 
r authorized his widow to appoint 
‘sons to receive property at termina- 
on of trust and the testator’s widow 
ade a will providing that upon termi- 
tion of trust one-third should go 
heirs at law of testator’s brother, 
e-third to heirs at law of testator’s 
sister and one-third to the widow’s own 
heirs at law, the interests in the prin- 
yal of the trust did not vest until the 
‘mination of the trust and therefore 
tator’s sister’s child who was one 
he six persons named in the testa- 
r’s will acquired no interest in the 
t corpus.—First Nat. Bank of Chi- 
go v. Cleveland Trust Co., 32 N.H.2d 
308 Ill. App. 639. 
yhere testator directed testamentary 
‘tee to make monthly payments of 
cified amounts to six individuals, 
sonal representative of monthly ben- 
lary was not entitled to receive in- 
me which the beneficiary if living 
ould have received.—_First Nat. Bank 
Chicago v. Cleveland Trust Co., 32 
d 964, 308 Ill.App. 639. 
ss. Under will setting up trust 
income payable to testator’s wife, 
and daughter and survivors or 
rvivor of them until death of last 
rvivor, whereupon income should go 
. residue of testator’s estate, ‘“pro- 
ded” that if son or daughter should 
leaving children before termination 
trust, deceased son or daughter’s 
‘e of income should be payable to 
or her children, proviso limited 
rovision for payment to survivors or 
rvivor of wife, son, and daughter, 
hildren of deceased son or daugh- 
oF would take share of income to 
vhich such deceased son or daughter 
s entitled on his or her death.— 
ars v. Childs, 35 N.E.2d 663, 309 
ass. 337. 
_ Under will setting up trust with in- 
come payable to testator’s wife, son, 
d daughter and survivors or sur- 


en, 
iren, the income shall go into the 
; sidue of my estate,” share of income 
of daughter who died leaving no chil- 
een should go into residue of testa- 
tor’s estate, rather than to testator’s 
- son, who survived testator’s wife and 
- daughter.—Sears y. Childs, 35 N.B.2d 
- 663, 309 Mass. 337. 
Nev. Under testamentary trust to 
pay monthly sums to daughter and son 
for life provided that if either died be- 
fore the other without children, the 
payments should be made to the sur- 
vivor, the monthly payments were to 
continue so long as the son and daugh- 


decedent, duration of trust was intended — 


L JOE) Ru 
longer.—Sarrazin v. ] 
Nevada, 111 P.2d 49. ; “a 

N.J.Ch. Where testatrix provided 
that residuary estate should be divid- 
ed in. four parts to establish four 
trusts, and directed that income from 
one should be paid to niece, and that 
after niece’s death, principal should 
go to all children which niece should 
Jeave, and their lawful issue, but if 
niece should die without issue, princi- 
pal should merge into general trust 
fund, and interest and income should 
be paid over to surviving residuary 
legatees or their surviving issue, and 
niece died without issue, trustee should 
have paid income to surviving life 
beneficiaries, and ultimately, on their 
deaths, should distribute corpus to law- 
ful issue of last life beneficiary to die. 
Hackensack Trust Co. v. Denniston, 14 
A.2d 773, 127 N.J.Hq. 523. 

N.Y. Where will directed substituted 
trustee after death of testatrix’ hus- 
band to pay one half of income from 
residuary estate to a daughter and 
other half of the income to another 
daughter, and on death of either of the 
daughters, if daughter so dying should 
leave issue, ‘I direct that the princi- 
pal from which my daughter so dying 
received the income shall be forthwith 
transferred to the issue of said daugh- 
ter per stirpes” testatrix did not an- 
ticipate death of either of her daugh- 
ters before death of her husband, and 
will could not be construed to mean 
that if one of the daughters prede- 
ceased husband, leaving no issue sur- 
viving, trust for the husband for his 
life should be continued for the bene- 
fit of the surviving daughter during 
her life, or as creating a cross-limita- 
tion.—In re Halsey’s Will, 36 N.H.2d 
91, 286 N.Y. 154, reversing In re Hal- 
sey’s Hstate, 24 N.Y.S.2d 370, 260 App. 
Div. 1051. 


Pa.Orph. Where a decedent leaves a 
portion of her residuary estate in trust 
to pay the income to her daughter-in- 
law and her two grandchildren by 
that daughter-in-law equally during 
their lives, and at the death of one to 
pay the income equally to the other 
two, at the death of two to pay the 
survivor the entire income, and at the 
death of all three to divide the princi- 
pal into three equal parts to be as- 
signed in trust for testatrix’s other 
three children, but with a proviso that 
if at the death of either of her grand- 
children such grandchild shall leave a 
husband, wife, child or children, said 
husband, wife, child or children shall 
receive the principal of the sum whose 
interest previously was paid to such 
decedent, and in fact testatrix’s daugh- 
ter-in-law predeceases her two children, 
the trust does not terminate at the 
death of one child leaving a surviving 
husband, but continues for the benefit 
of the other child who receives the 
entire income.—In re Boswell’s Estate, 
OSE DrdeO. 13 if 


Pa.Orph. Where a testatrix gives a 
sum to a trustee whom she directs to 
use the income or any part of the prin- 
cipal in his discretion, at such times 
and in such amounts as he may deein 
fit, for the benefit of the testatrix’s 
brother, the brother’s administrator 
cannot, upon his death, compel pay- 
ment to him of any portion of the trust 
funds.—In re Thompson’s Estate, 38 D. 
& C. 503. 

§ 1911 


N.C. Where, under testamentary 
trust, income was to be paid to devisee 
during term of his life and at his death 
to devisee’s surviving children until 
each reached age of 21 years, at which 
age each child was to receive part 
of corpus in fee simple, “contingent re- 
mainders” were created and _ trustee 
was required to hold property and to 
pay over the income as directed. and 
finally account for the corpus, and re- 
leases signed by legatees in favor of 
devisee could not destroy the trust nor 
deprive the trustee of its right to 
hold the property and execute the trust 
nor relieve the trustee of liability.— 
Deal _y. Wachovia Bank & Trust Co., 
11 S.H.2d 464, 218 N.C. 483. 


> 


Co., 11 S.E.2d 464, 218 N.C. 483. 

Where testamentary trust provided 
for payment of trust income to son for 
life and on his death to his children 
until each reached age of 21 years, at 
which age each child was to receive 
part of corpus in fee simple, and son 
disappeared in 1923 and was declared 
civilly dead in 1936, and other legatees. 
released their interest in estate to a 
devisee, in a proceeding in which nei- 
ther son nor his children if any, though 
unknown, were parties, devisee was not: 
entitled to termination of trust, since, 
if son was in fact dead, it did not 
necessarily follow that he had no sur- 
viving children.—Deal_ v. Wachovia 
Ge Trust Co., 11 S.H.2d 464, 218 


NEC. 
§ 1915 

Mass. Where testator was silent as. 
to the disposition of trust fund created 
under a will, the court would not spec- 
ulate as to testator’s intentions.—Alfau 
v. Miller, 29 N.H.2d 1. 

Where testamentary trust provided 
for payments to be made to testator’s. 
grandson until he became 30 years of 
age at which time trust should ter- 
minate, and no provision was made. 
for disposition of corpus of trust, si- 
lence as to the disposition of the trust: 
fund would not permit inference that 
it was testator’s intention that the 
grandson should receive the fund upon 
reaching the age of 30 years.—Alfau v:. 
Miller, 29 N.H.2d 1. | 

N.Y.Sur. Where will bequeathed se- 
curities to trustees to apply a certain 
annual amount out of net income from: 
securities to benefit of testator’s widow 
during her lifetime, and widow received 
less than that to which she was entitled 
under the will, in construing will after 
widow’s death a remainderman was 
not to be preferred on ground that re- 
mainderman was of testator’s blood, 
whereas money claimed to be due wid- 
ow would, under widow’s will, go to 
persons of different blood.—In_ re 
Tod’s Hstate, 23 N.Y.S.2d 48, 175 Mise. 
222, modified 23 N.Y.S.2d 270, 260 App. 
Div. 627. 

N.Y.Mun.Ct. Under will directing 
trustees to set up a fund to produce an 
income from which to pay an annuity 
to beneficiary, fund so set up was a 
“trust fund’ in which trustees were 
vested with legal title until annuity 
which was payable out of its income 
was terminated, and then it would be- 
come a part of the residuary estate, 
and, in the interval, trustees had power 
to invest and re-invest the fund and 
pay over the income in the amounts of 
the annuities.—Ginsberg v. Vanneck, 25 
N.Y.S.2d a 

Pa.Orph. Where a testator bequeaths 
a sum to a school district for the es- 
tablishment and perpetual operation of 
a public library, and provides that if 
the school district refuses to accede to 
the terms of the bequest the sum is to 
go to the borough in which the school 
district is located for the establish- 
ment of a public park, and the school 
district accepts the bequest and oper- 
ates the library for many years, but 
then refuses to continue it because of 
the decreasing income and returns the 
bequest to the decedent’s estate, the 
bequest so returned is to be distributed, 
not to testator’s heirs upon the theory 
that he died intestate as to the sum, 
or to another local library under the 
cy pres doctrine, but, in strict accord- 
ance with testator’s will, to the bor-. 
ough for the establishment of a park. 
—In re McCann’s Estate, 39 D. & GC. 


215. 
§ 1917 


Ky. Where will provided for a gift: 
of money in trust for establishment of: 


aa 


. 
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an institution of learning with provi- 
sion that donation to institution should 
pass to residuary devisees under cer- 
tain conditions, if trust failed, heirs 
of devisees were entitled to trust fund. 
—Harwood v. Dick, 150 S.W.2d 704, 
286 Ky. 428. 

Mass. Where testator established 
trust income of which was payable, on 
son’s death, to the heirs of a son who 


died leaving no issue, but leaving sur-' 


viving widow and niece, and entire net 
estate of the son did not exceed $5,000 
in value, widow of the son was his 
sole heir and was entitled upon her 
husband’s death to receive the whole of 
the income which he had formerly re- 
ceived under the trust. G.L.(Ter.Ed.) 
ec. 190, § 1(1).—Seavey v. O’Brien, 29 
N.H.2d 196. 

Mass. Under will devising income 
from trust estate to children of testa- 
tor’s deceased son, or the survivor, and 
devising estate in fee upon death of 
survivor, to the ‘issue’ of the child 
or children of the son, such issue tak- 
ing the parents’ share by right of rep- 
resentation, but in default of such is- 
sue, devising an estate in fee to testa- 
tor’s children, where children of sur- 
vivor predeceased her, children of tes- 
tator were entitled to remainder, since 
gift to the “issue’’ failed in absence of 
living beneficiary in the class at time 
fixed for termination of the trust. G. 
1.(Ter.Ed.) ce. 190, § 3, cl. 1; § 8— 
Boston Sdfe Deposit & Trust Co. v. 
Perk. 29 N.E.2d 977. 

N.J.Orph. Under will, bequeathing 
stated sum to trustee for five named 
grandchildren of testatrix until each 
attained age of 21 years, with direc- 
tions to pay each grandchild attaining 
such age one fifth of principal and ac- 
cumulated income and pay share of 
any grandchild dying before attaining 
such age to testatrix’ daughter at such 
randchild’s decease, gift over to 
aughter was effective only on death of 
minor grandchild surviving testatrix, 
so that bequest to minor grandchild dy- 
ing before testatrix’ death lapsed.—In 
re Lake’s Estate, 16 A.2d-539, 19 NJ. 
Mise, 52. 

N.Y.Sur. Sum held by substituted 
trustee for the deceased granddaughter 
of testator would be paid to those en- 
titled to share in her estate.—In re 


King’s Estate, 22 N.Y.S.2d 258, 174 
Mise. 937. 
N.Y.Sur. Under will creating trust, 


income to be paid to testatrix’ niece 
during her life, and upon niece’s death 
“to divide the same between her sons, 


equally, the descendants of any de- 
ceased son to receive the parent’s 
share”, testatrix directed survival to 


date of distribution prerequisite to par- 
ticipation in division of trust, the di- 
rected division reflecting a present tense 
reference as of operative date of power 
reposed in trustee to divide. Real 
Property Law, § 40.—In re Jackson’s 
Dstate, 25 N.Y.S.2d 189. 

Pa. Where will devised a share of 
testator’s estate to testator’s widow in 
trust for testator’s son and provided 
that payment of either income or prin- 
cipal of the share to the son should be 
at widow’s discretion, the son, in his 
lifetime, could not have compelled wid- 
ow to make payments to son so long 
as widow acted in good faith, and son’s 
widow, who could only claim through 
son, was not entitled to the share after 
son’s death.—In re Lochrie’s Estate, 16 
A.2d 133, 340 Pa. 145 

§ 1919 

©0.C.A.Ariz. Where will allegedly cre- 
ated trust, naming testatrix’ son and 
daughter as trustees and also as_bene- 
ficiaries, and provision was made for 
grandchildren only on condition that 
son or daughter predeceased testatrix, 
and no provision was made for dis- 
tribution of residue of estate upon ter- 
mination of alleged trust, the)children 
of testatrix’ son who survived the tes- 
tatrix had no right or interest in the 
property, since testatrix died intestate 
as to the remainder.—Collins vy. Mosh- 
er, 115 F.2d 900. s 

N.Y. Will which provided that upon 
death of last survivor of life bene- 
ficiaries trust principal and earnings 
should be distributed among testator’s 
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grandchildren, and codicil which pro- 
vided that trust principal and earnings 
upon death of last survivor of life ten- 
ant should be payable to the grand- 
sons when they should reach the age 
of 35 years, and which did not pro- 
vide for continuance of the trust after 
death of life beneficiaries, showed in- 
tention to fix as of date of death of 
last survivor of life beneficiaries, both 
persons who should take remainder and 
share which each should take, the fail- 
ure to provide for continuance of the 
trust being strong evidence against in- 
tention that ownership of the property 
should be suspended during the 35- 
year period.—In re Eveland’s Will, 29 
N.B.2d 471, 284 N.Y. 64, modifying 
16 N.Y.8.2d 737, 258 App.Div. 432. 
§ 1920 


Pa. Under provision of will devising 
a share of testator’s estate to testator’s 
widow in trust for testator’s son and 
providing that payment of either in- 
come or principal of the share to son 
should be at widow’s discretion, tes- 
tator intended that trust for son 
should come into being only at widow’s 
discretion, and, in absence of a supple- 
mentary act by widow exercising pow- 
er to create trust, the creation of a 
trust remained incomplete and subject 
of bequest, not being disposed of, was 
distributable as part of residuary es- 
tate. 20 ae 253.—In re Lochrie’s 
Hstate, 16 A.2d 133, 840 Pa. 145. 

Pa.Orph. Where a testator bequeaths 
a specified sum in trust, authorizes the 
trustee to invest and reinvest it and to 
pay over the income to a life bene- 
ficiary, and provides that upon the 
death of the life beneficiary the sum is 
to be paid te a nephew according to 
a promise made him, the nephew is 
not entitled to the specified sum in 
cash, but only to the principal of the 
trust fund as it exists at the death 
of the life tenant.—In re Sentner’s Hs- 
tate, 41 D. & C. 417. 


§ 1921 

C.C.A.U1]. Provision in will placing 
proceeds from sale of realty in trust 
for purposes of sale and distribution of 
proceeds, aS soon as practicable after 
testatrix’ death, which devised portion 
of proceeds to testatrix’ son and di- 
rected that son’s share be paid by 
trustee in the sum of $600 per annum, 
payable in equal quarterly  install- 
ments, constituted a “simple devise” 
or ‘devise simpliciter”’, which was in- 
heritable from son by his heirs, upon 
son surviving testatrix, and hence 
property did not revert to testatrix’ es- 
tate to be disposed of under residuary 
clause of will upon death of son dur- 
ing lifetime of testatrix.—Hormann y. 
Northern Trust Co., 114 F.2d 118. 

That testatrix, in directing trustee to 
make payments to two sons of their 
share of proceeds from sale of realty 
at rate of $600 per annum payable in 
quarterly installments, added after 
name of one son “his heirs and as- 
signs’ and omitted those words in di- 
recting payments to other son, did not 
establish that testatrix intended that 
devise to son after whose name such 
words were omitted was only of a life 
estate, since words “his heirs and as- 
signs’? as used after name of other son 
were words of limitation and added 
nothing to character of such son’s title. 
—Hormann v. Northern Trust Co., 114 
F.2d 118. 

That testatrix, in making simple 
devise in trust to two sons of a por- 
tion of proceeds of sale of realty, pro- 
vided that in case of death of one son 
his share should become a part of tes- 
tatrix’ personal estate and did not 
make similar provision in case of death 
of other son, did not establish that 
testatrix intended that devise to son, 
to whom death clause was added, was 
only of a life estate-——Hormann vy. 
Northern Trust Co., 114 F.2d 118. 

Ind. Where property was devised to 
trustee with power to sell all of trust 
estate if necessary to provide for wid- 
ow’s annuity, and devise to nephew was 
of certain realty remaining after termi- 
nation of the trust by death of widow, 
nephew could not object to sale of prop- 
erty to satisfy balance owing widow on 
ground that his rights in the property 
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were superior to those of trustee, and 
that an estate created by clear and 
express terms cannot be cut down by 
subsequent provisions.—Dick v. Glenn, 
31 N.E.2d 1009; Dick v. Glenn, 32 N. 
H.2d 698. 

Iowa. In testamentary trust, provi- 
sion that beneficiary would not be 
eligible to take her share in distribu- 
tion upon termination of the trust, un- 
less at the time she would in effect 
be substantially solvent and such share 
would not be subject to her liens and 
debts at the time unpaid, was a “con- 
dition precedent” which made her re- 
mainder ‘contingent,’ and hence provi- 
sion against alienation of her interest 
was valid in absence of restriction 
against alienation after vesting of her 
interest—Jones v. Coon, 295 N.W. 162. 

Ky. Under will, devising land to tes- 

tator’s widow for life, to his daughter 
for life on widow’s death or remar- 
riage, and to daughter’s son on daugh- 
ter’s death, with provisions that prop- 
erty should not be transferred to any 
person until devisees’ death, whereupon 
it should be sold, proceeds put into 
government bonds, and interest paid to 
nonprofit cemetery corporation for 
benefit of family graves, daughter’s son 
did not take fee simple title in remain- 
der, and trust for cemetery was not ter- 
minated by parties’ agreement for pay- 
ment of sum_ sufficient to care for 
graves to cemetery company in settle- 
ment of its claim to land, as will lim- 
ited grandson’s interest to life estate, 
statute prohibits nonprofit or charitable 
corporation from disposing of property 
devised to it for special purpose, and 
lands were not devised to cemetery 
company in remainder. Ky.St. §§ 879, 
880.—Boggess v. Inabnit, 145 S.W.2d 
838, 284 Ky. 673. 
_N.J.Ch. Under will placing property 
in trust during lives of testator’s three 
children, which gave each of children a 
life interest in one-third the estate, and 
which provided that upon termination 
of trust one-third of principal of es- 
tate should be paid to estate of each 
child, the three children were strictly 
“tenants in common” only of the re- 
mainder, and they were only benefi- 
ciaries of a trust in the meantime.— 
Giguere v. Henke, 18 A.2d 42, 129 N.J. 
Hg. 7. 

N.Y. Where will provided that upor 
death of last survivor of life benefici- 
aries principal of trust fund should 
be paid over and distributed among 
testator’s grandchildren in certain pro- 
portions, and codicil provided that the 
payment to the grandchildren should 
be made when they reached the age of 
85 years, each grandchild became vest- 
ed finally and indefeasibly with title 
to his or her share of the remainder 
upon the death of the last survivor of 
the life beneficiaries—In re Hyveland’s 
Will, 29 N.B.2d 471, 284 N.Y. 64, modi- 
fying 16 N.Y.S.2d 7387, 258 App.Div. 
432. 

N.Y.App.Div. Under will establish- 
ing a trust for benefit of testator’s 
son and son’s wife which provided that, 
on death of beneficiaries, corpus of 
trust fund should be divided between 
children of testator’s son equally, 
share and share alike, testator’s grand- 
son who survived testator, but did not 
survive his father, had a vested inter- 
est in remainder of corpus of trust 
which he could devise to his wife. 
Real Property Law, § 40.—In re Sary- 
ent’s Wstate, 21 N.Y.S.2d 401, 259 App. 
Div. 1088. 

N.C. Where, under testamentary 
trust, income was to be paid to devisee 
during term of his life and at his 
death to devisee’s surviving children 
until each reached age of 21 years, at 
which age each child was to_ receive 
part of corpus in fee simple, ‘‘contin- 
gent remainders” were created and 
trustee was required to hold property 
and to pay over the income as directed 
and finally account for the corpus, and 
releases signed by legatees in favor of 
devisee could not destroy the trust nor 
deprive the trustee of its right to hold 
the property and execute the trust nor 
relieve the trustee of liability.—Deal 
vy. Wachovia Bank & Trust Co., 11 S. 
H.2d 464, 218 N.C. 483. 


reated a valid power of appoint- 
to the remainder.—Bratton v. 
Co. of Georgia, 11 S.H.2d 204. 

io App. A clause in a will relat- 
to an established trust which stat- 
t a designated person “‘shall have 
ower to dispose of one-half of the 
fund by will’, and which men- 
no class or restriction, created 
t solute testamentary power of ap- 
ointment.—In re Howald’s Trust, 29 
\d 575, 65 Ohio App. 191. © 
power to dispose of property by 
may be given the donee by a di- 
in donor’s will that the proper- 


The powers granted under 
, but recipient of 
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p.Div. The intent of donor of 
conferred by will must be found 
nguage of will.—In re Hart’s Will, 
v.¥.S.2d 781, 262 App.Div. 190, re- 


, 172 Mise. 453. 
Where testator bequeathed 
to widow so long as she re- 
d unmarried, the accompanying 
uage of will, expressing testator’s 
. that widow should have whatever 
ished and enjoy life, implied, as 
essity to such use, the accom- 
ing power of disposition.—Burch- 
~Burcham, 13 S8.H.2d 615, 219 N. 


i 

§ 1942 
( . Under Pennsylvania law, a 

er of appointment created under 
ill which placed part of testator’s 
erty in trust for benefit of testa- 
; wife and daughters and gave 
ers power by will to give the 
al which supported their 
tive shares of income from_testa- 
s estate to such persons and upon 
onditions as daughters saw fit 
eneral power of appointment,” 
limitations imposed 


Pre 
. 


-—Bratton yv. Trust Co. of Geor- 


‘Sup. Where testator, who creat- 
trust for benefit of his son for 
nd gaye the son power of ap- 
tment, was a resident of New York 
died as a resident thereof, and 
or’s will was probated in New 
f unty, wherein the trust proper- 
was situated, the law of New York 
roverned validity of exercise of power 
_of appointment by the son.—Van Wage- 
n Ox, 22 Noyoa.2d S03. 
9 Sur. Under will providing that, 
d testator’s daughter die leaving 
ssue surviving capital of trust es- 
hould be delivered to such _ per- 
nd in such parts and proportions 
' daughter by will or instrument in 
lature of will should direct, the power 
appointment was general, and choice 
f beneficiary was left to judgment, in- 
ination, or even to caprice, of daugh- 
; n re Wildenburg’s Estate, 21 N. 
331, 174 Misc. 503. 


io App. A “power of appointment” 
n by a will is a power of disposi- 
given to a person over property not 
own by some one who directs the 
node in which that power shall be ex- 
ercised by a particular instrument, and 
it is not an absolute property, nor an 
estate, but is authority to appoint an 
. estate, or, in other words, to indicate 
to whom the estate shall pass.—In re 
_  Howald’s Trust, 29 N.E.2d 575, 65 Ohio 
App. 191. 
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1 
Mass. Provision in will devising to 
testator’s widow a life estate in all of 


* 
’ 


g In re Hart’s Estate, 15 N.Y.S. - 


% ee 

mortgage, or otherwi pose of so 
much of my said estate as in her judg-_ 
ment shall be necessary for her com- 


fortable support and maintenance with- 
out securing a license therefor from 
the Probate Court,” created no_ trust 
in widow or in executor, but widow’s 
power of disposal was limited by_terms 
Ort ea Nunes v. Rogers, 30 N.H.2d 

Under will devising to testator’s wid- 
ow a life estate in all of testator’s 
property “with power to sell, mortgage, 
or otherwise dispose of so much of my 
said estate as in her judgment shall be 
necessary for her comfortable support 
and maintenance without securing a 
license therefor from the Probate 
Court,” the power granted widow must 
be exercised in good faith.—Nunes v. 
Rogers, 30 N.E.2d 259. 

Under will devising life estate with 
power to dispose of entire estate de- 
pending upon a contingeney, if a dis- 
position is made by life tenant contrary 
to terms of the power, the persons en- 
titled to part so disposed of may, in 
case of personalty, maintain a bill to 
compel repayment against one who has 
received any of it as a gift or with 
notice of the terms of the power, or 
may, in case of realty, maintain a writ 
of entry, but where there is good 
faith and disposai is within the power, 
the remaindermen cannot successfully 
contest the transfer itself—Nunes vy. 
Rogers, 30 N.H.2d 259. 

Under will devising to testator’s wid- 
ow a life estate in all of testator’s 
property with power to invade princi- 
pal and further providing that remain- 
der was to be divided equally among 
testator’s four children, if widow con- 
veyed realty for a price, she would 
have had right to use proceeds in so 
far as in her honest judgment they 
were necessary for her comfortable 
support and maintenance, and if any- 
thing remained at her death intention 
of testator as to remainder would be 
carried out, but if widow disposed of 
property contrary to terms of the pow- 
er, rights of remaindermen to recover 
either property or proceeds could not 
be defeated.—Nunes v. Rogers, 30 N.H. 
2d 259! 

Under will devising to testator’s wid- 
ow a life estate in all of testator’s prop- 
erty with power to invade principal 
and further providing that remainder 
was to be divided equally among tes- 
tator’s four children, the rights of 
children were only in what might re- 
main at death of testator’s widow, and 
her rights, if properly exercised, were 
paramount to children’s rights, and so 
long as widow acted in good faith in 
selling property for a purpose permit- 
ted by will, she would not transcend 
her authority.—Nunes y. Rogers, 30 N. 
H.2d 259 ; 
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Ill.App. The validity of an appoint- 
ment, under a general testamentary 


power of appointment, was to be deter- 
mined by considering the donee’s ap- 
pointment as part of instrument ere- 
ated by the donor.—First Nat. Bank of 
Chicago v. Cleveland Trust Co., 32 N.B. 
2d 964, 308 Ill.App. 639. 

Where testator’s widow was given 
power of appointment, widow’s ap- 
pointments were to be read back into 
the testator’s will, in construing the 
will.—Virst Nat. Bank of Chicago vy. 
Cleveland Trust Co., 32 N.H.2d 964, 308 
Ill.App. 639. 

Where testator’s will gave his widow 
testamentary power of appointment, in 
ascertaining intention of the widow the 
testator’s will could be considered.— 
First Nat. Bank of Chicago v. Cleve- 
land Trust Co., 32 N.E.2d 964, 308 Ill, 
App. 639. 

Where testator directed testamentary 
trustee to pay stated amounts month- 
ly to six named individuals and direct- 
ed that remaining income, if any, 


‘should be paid over and distributed b 


trustee in semi-annual installments to 
such persons as testator’s wife should 
by her last will and testament name, 
payments of income, which would have 
otherwise been paid to the monthly in- 
come beneficiaries had they lived, were 


: . lee ste ane eh seat 
Nat. Bank 0 Shicago v. C lar 
ne Co., 32 N.B.2d 5 64, 308 I LApp 


Md. In the construction of powers 
granted by will, the intention of the 
donor of the power shall control, and 
that intention must be ascertained from 
the language used in the will, the ob- 
ject to be accomplished, and the sur- 
rounding circumstances.—Stengel  v. r 
Royal Realty Corporation, 17 A.2d 127, - 

Powers granted by will are to be 
liberally and equitably construed ac- 
cording to the intention of the testator, 
and to advance rights.—Stengel v. Roy- 
al Realty Corporation, 17 A.2d 127. 

What is included in a power granted 
by a will must depend on the peculiar 
circumstances and the intention of the 
testator, but a liberal construction of a 
power does not mean that there should 
be more latitude in the execution of the 
power than the person who created it 
intended to give.—Stengel v. Royal 
Realty Corporation,-17 A.2d 127. 

Pa. Under will giving income from 
estate to testator’s widow for life “to : 
use and expend all of the income of 
said estate she may desire”, remainder- 
men had no right to demand from the 
widow an account of income.—In re 
Pen Hstate, 17 A.2d 391, 340 Pa. ‘ 


Tex.Civ.App. A wiil whereby testa- 
trix bequeathed to her husband all her 
property to have and to hold during : 
his life, and empowered him to sell or 
dispose of or exchange any and all 4 
property and use the proceeds from the 
property, or any property that he 
might sell, or acquire by exchange, for F 
any purpose that he might see fit and 
proper, gave testatrix’ husband the 
absolute power to dispose of the prop-. 
erty bequeathed and was not limited to 
such disposal as was necessary for 
support and maintenance of husband.— 
Taylor v. Harkey, 145 S.W.2d 625. 7 

An absolute power of disposition of 
property is conferred on a devisee by a 
statement in a will that he is to sell 
and dispose of as he may think proper 
or best, or by language of similar im- 
port, and the power of sale or disposi- 
tion is also implied from a limitation 
over of the residue of the property.—. 
Taylor v. Harkey, 145 S.W.2d 625. 

§ 1948 

Ill.App. Under will authorizing tes- 
tator’s widow to appoint persons to 
receive property in possession of trus- 
tee at termination of trust, the widow 
did not have authority to appoint de-. 
ceased persons or persons who would 
necessarily be dead at time fixed for 
distribution in testator’s will.—First 
Nat. Bank of Chicago vy. Cleveland 
aaa Co., 32 N.W.2d 964, 308 Ill.App. 


Where testator provided for creation, 
of trust which was to terminate upon. 
death of last survivor of six named 
persons and of widow of one of the six 
or upon her remarriage and will con- 
ferred upon testator’s widow power to, 
appoint persons to receive property in 
possession of trustee at termination of: 
trust, the widow did not have power to, 
appoint one of the six persons named 
in testator’s will who would necessarily’ 
be dead at termination of the trust. 
and, therefore, no future interest in, 
the estate vested in the appointee.—_ 
First Nat. Bank of. Chicago v. Cleve-. 
land Trust Co., 32 N.H.2d 964, 308 Ill. 
App. 6389. ; 

Ky. Under will leaving property in 
trust for testator’s son, with proviso. 
that son could dispose of his share to, 
his wife and heirs at law in such man- 
ner as he should deem proper by last 
will executed after attaining age of 30, 
appointments to son’s widow and 
daughter were not void, even though 
son made no appointment to othen 
daughter, and tax was enforceable 
against the part of the trust estate 
which widow and daughter received 
under the appointments. Ky.St.1930, 
§ 4218a-1.—Commonwealth y. Fidelity 
& Columbia Trust Co., 146 S.W.2d°3, 7 
285 Ky. 1. sf 
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Me. Under will giving  testator’s 
daughters power to dispose of princi- 
pal of trusts created in their favor, pro- 
vided it be bequeathed to testator’s de- 
scendants, the word ‘‘descendants” de- 
noted testator’s issue however remote, 
but daughters did not have right to 
appoint to their own estates, where 
general intent of will was to restrict 
disposition of property in order that 
it would be enjoyed by those of testa- 
tor’s own blood.—Moore vy. Emery, 18 
A.2d 781. 

§ 1949 


Me. Under will giving testator’s 
daughters power to dispose of principal 
of trusts created in their favor, provid- 
ed it be bequeathed to testator’s de- 
scendants, where testator’s general in- 
tent was that property should be kept 
in the family, but that his children 
should share equally, the power of ap- 
pointment was ‘exclusive’ giving each 
daughter right to limit distribution to 
such member or members of the desig- 
nated class as she saw fit.—Moore V. 
Emery, 18 A.2d 781. 


§ 1953 

N.Y.Sur. Where testator created a 
trust for the benefit of his daughter 
for life, and conferred upon her a gen- 
eral power to appoint remainder tes- 
tator intended to confer power of ap- 
pointment on his daughter as to entire 
fund in trust.—In re Woodward’s Es- 
tate, 22° N.Y.S.2d 231, 174 Mise. 919. 


§ 1959 

Ark. Where testator directed that 
bequest and devises were to take effect 
after death of testator’s widow, who 
was given power to “enjoy and con- 
sume” property, and that remainder 
should be divided equally among tes- 
tator’s heirs, the expression “enjoy 
and consume’ meant to use up or even 
expend wastefully if it so pleased the 
widow, but did not include power to 
give away, so that widow’s conveyance 
of property, included in testator’s re- 
siduary estate, made without monetary 
consideration was ineffectual—Newton 
Ba own, 142 S.W.2d 231, 200 Ark. 


Neb. Where will gave testator’s 
widow a life estate with power to dis- 
pose of and use the principal only 
so far as it might be necessary for the 
widow’s support and comfort the wid- 
ow was not authorized to make a gift 
of testator’s realty, and such transfers 
by her were void.—Annable v. Rice- 
dorff, 299 N.W. 373, 

Where testator left his property to 
his wife for life with right to use 
principal only for her support, com- 
fort and enjoyment, conveyances which 
were not necessary and proper for 
the widow’s support, comfort and en- 
joyment were effective to convey only 
the widow’s life estate—Annable v. 
Ricedorff, 299 N.W. 373. 

N.Y.App.Div. Where will gave 
daughter life use of all realty with 
power to invade principal consisting 
of realty upon certain contingencies, 
daughter who was suffering from can- 
eer and whose husband was without 
means, and who had a large family of 
children, was authorized to mortgage 
principal.—Marine Midland Trust Co. 


of Cortland v. Johnson, 22 N.Y.S.2d 
862, 260 App.Div. 834. 
N.Y.App.Div. The phrase “in such 


manner” in will authorizing life bene- 
ficiary of trust created thereby to dis- 
pose of principal of trust estate to such 
persons and in such manner and shares 
as he should appoint by his will re- 
fers to character of estate which donee 
may appoint and connotes positive 
permission to donee to create trust.— 
In re Hart’s Will, 28 N.Y.S.2d 781, 262 
App.Div. 190, reversing In re Hart’s 
Estate, 15 N.Y.S.2d 318, 172 Misc. 453. 

The phrase, ‘in fee simple absolute- 
ly,” in will authorizing conveyance of 
principal of trust estate after life bene- 
ficiary’s death to such persons and in 
such manner and shares as he should 
appoint by his will in fee simple ab- 
solutely, did not indicate testator’s in- 
tention to restrict power given such 
beneficiary, but expressed intention to 
broaden and strengthen such power 
and referred to nature of convey- 
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ance rather than extent of appoint- 
ment.—In re Hart’s Will, 28 N.Y.S.2d 
781, 262 App.Div. 190, reversing In re 
Hart’s Estate, 15 N.Y.S.2d 318, 172 
Mise. 453. 

A clause of will, authorizing convey- 
ance of principal of trust estate to 
such persons and in such manner and 
shares as life beneficiary of income 
should appoint by his will in fee sim- 
ple absolutely, held to show that donor 
intended that donee should not only 
allocate shares of principal, but also 
should appoint quality of estate and 
manner of use thereof so as to authorize 
donee of power to create trust of ap- 
pointive property and not to limit him 
to appointment thereof in fee—In re 
Hart’s Will, 28 N.Y.S.2d 781, 262 App. 
Div. 190, reversing In re Hart’s_ Hs- 
tate, 15 N.Y.S.2d 318, 172 Mise. 453. 

N.Y.Sur. Where father’s will creat- 
ing trust fund conferred power of ap- 
pointment upon daughter and daugh- 
ter by will appointed out of trist 
$500,000 to friend, one-half to be given 
him outright and the remaining half 
to be delivered to trustee with direc- 
tions to pay income during friend’s 
life, and directed that upon friend’s 
death the fund should be paid over in 
trust for such persons and such pur- 
poses and in such manner as friend 
should by will appoint, dispositions 
by daughter constituted a valid and 
effective exercise of power, since it is 
within authority of donee of general 
power to give further and secondary 
power of appointment to another,—In 
re Wildenburg’s Estate, 21 N.Y.S.2d 
331, 174 Mise. 503. 

Under will providing that, on death 
of testator’s daughter without issue, 
capital of trust estate should be de- 
livered to such persons and in such 
parts and proportions as daughter by 
will should direct, daughter had right 
to create trust for life of another.— 
In re Wildenburg’s Hstate, 21 N.Y.S. 
2d 331, 174 Mise, 503. 

N.Y¥.Sur. Where codicil granted pow- 
er to dispose of property “to such and 
in such sums and proportions” as donee 

may deem proper,” and recited that 
expressed wishes as to identity of bene- 
ficiaries were not to restrict “estates, 
rights and powers otherwise conferred’, 
there was a grant of a “general power” 
under which donee could make a grant 
of an estate less than outright owner- 
ship, including a grant in trust.—In re 
Jackson’s Hstate, 25 N.Y.S.2d 102, 175 
Mise. 882. 

Under codicil giving general power to 
testator’s children to appoint among 
testator’s descendants and named hospi- 
tals, provisions in will of testator’s 
daughter, erecting trusts for payment 
of income to daughter’s brother and sis- 
ter for life, and for payment of prin- 
cipal and accumulated interest, upon 
their deaths, to trusts for benefit of the 
named hospitals, were valid.—In re 
Jackson’s Hstate, 25 N.Y.S.2d 102, 175 
Mise. 882. 

Where testamentary power to appoint 
among donor’s descendants or named 
hospitals was exercised by creating 
trusts to pay net income to hospitals in 
perpetuity, fact that title was vested in 
trustees rather than in hospitals did 
not invalidate exercise of the power,— 
In re Jackson’s Estate, 25 N.Y.S.2d 
102, 175 Mise. 882. 


Where testamentary power to appoint 
among donor’s descendants or named 
hospitals was exercised by creating 
trusts for benefit of hospitals, grant of 
broad powers to trustees in respect of 
investments and holding of securities, 
subject to review by the court, did not 
invalidate exercise of the power.—In re 
Jackson’s Hstate, 25 N.Y.S.2d 102, 175 
Mise. 882. 

N.C. Where a power is given by 
will, the mode of execution of power 
depends on intention of the testator 
which is to be ascertained upon a fair 
construction of the will.—Smith_ y. 
Mears, 10 S.E.2d 659, 218 N.C. 193. 

Where testator in original will grant- 
ed children life estates and by a codi- 
cil gave children power to sell or dis- 
pose of property devised ‘and receive 
the proceeds thereof as to them seems 
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best or proper’, quoted words required 
exercise of power of sale or disposi- 
tion of devised property by act inter 
vivos and prevented exercise of such 
power by a will—Smith v. Mears, 10 
S.H.2d 659; 218 N.C. 198. 

Pa. A life tenant’s unlimited power 
of sale of realty included in life es- 
tate includes the power to mortgage 
the realty, on theory that such mort- 
gages are regarded as conditional sales 
of the realty.—In re Stannert’s Estate, 
15 A.2d°360, 339 Pa, 439. x 

Under will provision authorizing life 
tenant to sell realty, life tenant’s con- 
fession of judgment did not constitute 
a sale in any form of specific realty, 
and realty included in life estate could 
not be incumbered by the lien of such 
judgment.—In re Stannert’s Estate, 15 
A. 21d 360;° 339 Pa: 439. 

R.I. If wife’s bequest to her husband 
for life included her jewelry, and gave 
him the right to sell or dispose thereof 
for certain specified purposes, he had 
no right under the will to make a gift 
or to dispose of such jewelry except for 
such purposes.—Millman vy. Streeter, 19 
A.2d 254, reargument denied 21 A.2d 


559. 
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Ohio App. The donee of a power of 
appointment under a will may have a 
limited estate of his own in the prop- 
erty such, for instance, as a life es- 
tate, and in such case the power is dis- 
tinct from the limited estate, and its 
exercise is necessary to dispose of the 
inheritance.—In re Howald’s Trust, 29 
N.E.2d 575, 65 Ohio App. 191. 

Pa. The appointee of an estate upon 
exercise of. power of appointment by 
donee thereof takes by virtue of the 
will of the donor of the power, and not 
through the donee.—In re Stannert’s 
Hstate, 15 A.2d 360, 339 Pa. 439. 


_Pa.Orph. Where the donee of a pow- 

er of appointment exercises it by ap- 
pointing to his daughter and, if she 
should die without issue, to B_ until 
such time as B’s son shall arrive at 
the age of 25, and then to various 
specific legatees, with a residuary clause 
in favor of B, the specific legacies are 
contingent only upon the death of the 
appointor’s daughter without issue, and 
if the specific legatees are then dead 
their estates take their legacies.—In 
re Price’s Estate, 38 D. & C. 577. 


§ 1964 

Ga. The donee of a power of ap- 
pointment, who is also appointed ex- 
ecutor or trustee by the will creating 
the power, is not deprived of his right 
to exercise it by renouncing, resigning 
or being discharged from his office or 
trust, unless the power was given him 
simply virtute officii.—Bratton v. Trust 
Co. of Georgia, 11 $.H.2d 204. 

If the power of appointment given 
by will is merely personal to the donee 
by reason of trust and confidence 
placed in him by the testator, the pow- 
er does not follow the office of the 
donee as executor or trustee.—Bratton 
v. Trust Co. of Georgia, 11 S.H.2d 204. 

A personal power of appointment un- 
der will by reason of a special trust 
or confidence placed in the donee of 
the power by the testator will not 
authorize an administrator with will 
annexed to exercise the power.—Brat- 
ton v. Trust Co. of Georgia, 11 S.E.2d 
204. 

Where the power of appointment giv- 
en by a testator is impersonal, or 
where the testator has not specially 
provided that it shall be exercised only 
by a named executor, it is exercisable 
by any person succeeding to the of- 
fice to which the power is attached. 
—Bratton y. Trust Co. of Georgia, 11 
S.H.2d 204. 

Where testatrix devised her estate to 
her husband for life, and she named 
her brother and her sister as executors, 
and provided that the “executors’’ 
should exercise power of appointment 
with respect to the remainder on the 
death of the husband and testatrix did 
not know or anticipate that her sis- 
ter and brother would be legally dis- 
qualified to serve as executors, due to 
their nonresidence, the power of ap- 
pointment was personal to the brother 


laa incus: S 


and sister, and they had the right 
xercise the power, to the exclusion of 
the heir of the husband, and the right 

( reise the power did not fall on 
ministrator with will annexed.—Brat- 
or v. Trust Co. of Georgia, 11 S.H.2d 


Mo.App. Where will creating trust, 
provided that upon death of life ten- 
ant the trust should terminate and re- 
maining funds should be equally divid- 
in- 


s by will, and provided that the 
terest of a beneficiary who should 
| to dispose of her interest by will 
nd should predecease life tenant 
ould pass to heirs at law of such 
eficiary according to Missouri stat- 
the niece obtained a ‘‘defeasible 
inder” estate, which estate was 
coupled with limited power of appoint- 
and was defeated upon her death 

- to death of the life tenant, with- 


Mo. 
§ 306, : Su 
s Union Trust Co. 142 S.W.2d 


Bs 
§ 1966 

ass. Where an attempt to exercise 
“al r of appointment given _benefi- 
ciary of a trust has failed and donee 
i ower has sufficiently indicated an 
Z t wholly to withdraw appointive 
property from operation of original 
declaration of trust and to apply it to 
y own purposes, on failure of the 
power of appointment, property falls to 
state of donee and not to estate of 
nor.—Old Colony Trust Co. v. Allen, 
N.H.2d 310. 


disposed of in accordance with the 
ll.—Nunes v. Rogers, 30 N.H.2d 259. 
.¥.Sur. ‘Where testator created trust 
ind for benefit of his son, with in- 


rer to appoint fund by last will of 
and, in default of such ap- 

t, provided that remainder 
_ should be given to children of testa- 
'S son, living at son’s death, and is- 
ie of any deceased child per stirpes 
nd not per capita, and attempted pow- 
_of appointment by testator’s son 
ed because violation of the statute 
nst perpetuities, trust fund passed 
» the children and issue of a_ de- 
sed child of testator’s son, share 
d share alike. Personal Property 
_ Law, § 11; Real Property Law, §§ 42, 
_ 178.—In re Belmont’s Estate, 22 N.Y.S. 
— 2d 800 


_N.Y.Sur. If anything of value re- 
mains because of incomplete exercise 
of testamentary power by donee, it 
passes under will of donor as unap- 
pointed property.—In re Jackson’s Hs- 
tate, 25 N.Y.S.2d 102, 175 Misc. 882. 
Where father’s will gave power to 
son to appoint among father’s descend- 
ants or named hospitals, and son died 
intestate leaving three children, such 
children succeeded to the property 
- which was subject to the power.—In re 
Mise, 882 Estate, 25 N.Y.S.2d 102, 175 
Mise. 3 


Where father’s will gave power to 
son to appoint among father’s descend- 
~ ants or named hospitals, and son died 

without issue, leaving will expressly re- 
fraining from exercise of the power, 
property subject to such power passed 
under father’s will to father’s surviy- 
ing children and their issue per stirpes. 
—In re Jackson’s HWstate, 25 N.Y.S.2d 
102, 175 Misc. 882. 

Pa.Orph. Where a testatrix author- 


izes her trustee, who is also the life 
tenant of the trust, to “sell any part 


or parcel of the residue and remainder 


to 


oe LA ey oe Ewe 
of the estate bequeatl 
change the investments : 
and appropriate such of the pro . 
thereof as she may deem n cessary 
without any accountability to any per- 
son or persons whatsoever’, and then 
gives the unappropriated remainder to 
specified charities, the power given 
the trustee is the equivalent of a right 
to consume, but does not permit her to 
divert the unconsumed remainder imto 
other channels, so that real estate 
forming a part of the corpus of the 
trust which the trustee had conveyed 
in her lifetime but which had been 
subsequently reconveyed to her must, 
upon her death, be considered still 
part of the trust res distributable to 
the remaindermen and not to the ben- 
eficiary specified by the trustee in her 
own will.—In re Carnell’s Hstate, 39 
Deis Crus ane 


7 . 

Conn. The Supreme Court of Errors, 
in construing will,. will not give ad- 
vice as to contingencies which may 
never happen, where there is no _ap- 
parent present need of so doing.—Wil- 
lis v. Hendry, 20 A.2d 375, 127 Conn. 


653. 
§ 1968 

Ala. The jurisdiction to construe 
wills is in a court of equity, and, where 
a court of equity has jurisdiction of the 
subject matter and of the parties, a de- 
cree rendered in due course, is a ‘‘final 
decree” and becomes the law of the 
will.Dallas Art League v. Weaver, 199 
So. 831, 240 Ala. 432. 

Il.App. Under conflicting claims of 
the parties relating to construction of 
provisions of will relating to distribu- 
tion of income, the question of how 
clauses of will when considered  to- 
gether and the will as a whole should 
be interpreted was sufficient to give 
the circuit court jurisdiction in the 
premises, even though no single clause 
of the will when isolated was ambigu- 
ous.—First Nat. Bank of Chicago v. 
cree i 35 N.H.2d 710, 311 Ill-App. 

4, 


Iowa. The right of a court, whether 
equity or probate, to entertain an ac- 
tion solely for the construction of a 
will applies only to such actions as 
pertain to ambiguous wills, and where 
language of will is plain there is no 
room for construction.—Ransom y. Mel- 
lor, 297 N.W. 861, 230 Iowa 451. 

Where main purpose of action was 
to secure construction of will which 
was not ambiguous and therefore was 
not subject to construction and prayer 
for determination and establishment of 
plaintiff's interest in the corpus of the 
trust was merely subordinate to the 
main purpose of the action and color- 
able, such prayer did not require court 
of equity to entertain the action.—Ran- 
es v. Mellor, 297 N.W. 861, 230 Iowa 

N.J.Ch. Equity has jurisdiction over 
trusts and construction of wills to ex- 
tent to which trusts are thereby cre- 
ated and equity has inherent jurisdic- 
tion to construe a will where interpre- 
tation is incident to the granting of 
other relief sought by bill of com- 
plaint.—Taylor v. McClave, 15 <A.2d 
213, 128 N.J.Eq. 109. 

Under the Chancery Act, the remedy 
of construction of wills was extended 


to cases where no other relief is sought 


by bill of complaint. N.J.S.A. 2:26-68 


et seq.—Taylor v. McClave, 15 A.2d 
213, 128 N.J.Eq. 109. 
N.J.Ch. The portrait of Captain 


James Lawrence, the naval hero, pos- 
sessed attributes justifying the invoca- 
tion of jurisdiction of Chancery Court 
to determine right to possession thereof 
under a will—Redmond vy. New Jersey 
Historical Soc.,, 18 A.2d 275, 129 N.J. 
Eq. 57. 
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§ 1 

Iowa. Where will and codicil plainly 
provided for holding of entire residuary 
estate in trust and payment of income 
to certain named beneficiaries during 
their respective lives in specific por- 
tions set out in the will and codicil, 
but made no disposition of the corpus 
of the trust which would remain after 
the termination of life estates, the un- 


} hy Gt 
uncertainty in the» 
court of equity to e ain a ; 
construction thereof—Ransom ; 
lor, 297 N.W. 861, 230 Iowa 


Viele; 
451. ; 
Where action for construction of will 
could not be maintained because the 
will was unambiguous and not subject 
to construction, a court of equity would 
not entertain the action because of 
other relief demanded, including ap- 
pointment of trustee and accounting by 
executors and certain other findings 
and instructions involving administra- 
tive procedure, since such matters 
might so far as proper and necessary 
be determined in pending probate pro- 
ceeding.—Ransom y. Mellor, 297 N.W. 
861, 230 Iowa 451. 
§ 1985 
N.Y.Sur. In a proceeding to con- 
strue will, court could not construe will 
of a devisee who died testate in an- 
other state, since any determination 
as to the devolution of property under 
the devisee’s will must be made in an 
appropriate proceeding in his estate, 
and not in the estate of testatrix.—In 
re Copp’s Hstate, 29 N.Y.S.2d 214, 176 
Mise. 777. 


§ 1987 ” 

Iowa. Provision of will, that at the 
death of life tenant land should de- 
scend to his heirs absolutely and in 
fee simple, was not so free from doubt 
as to meaning that the court was pre- 
cluded from assuming jurisdiction and 
exercising power to construe the will 
and determine whether the heirs had 
contingent or vested remainders.—An- 
derson v. Conklin, 294 N.W. 339. 

Me. The testator’s daughters. to 
whom powers of appointment had been 
given under will were entitled, in order 
that they might properly exercise those 
powers, to have court determine in con- 
struing will whether powers were gen- 
eral or special, and if special, whether 
they were exclusive or non-exclusive.— | 
Moore v. Emery, 18 A.2d 781. 


§ 1988 

Iowa. The right of a court to en- 
tertain an action solely for construc- 
tion of a will applies only to such ac- 
tions as pertain to ambiguous wills.— 
Anderson v. Conklin, 294 N.W. 339. 

Me. Courts will not construe will 
during the existence of a particular es- 
tate to determine future rights, whether 
event which may give rise to future 
controversy is certain to happen, as 
death of a life tenant, or depends on a 
state of facts which is contingent and " 
ve aaa ae v. Emery, 18 A.2d 


Ky 

Even though statute giving court 
power to construe wills should be given 
a liberal interpretation, the court in 
construing a will would not determine 
what would happen at termination of 
life estates set up for testator’s daugh- 
ters if they failed to exercise powers 
of appointment given under will, since 
problem was a contingent one which 
might never arise-—Moore v. Hmery, 18 
A.2d 781. : 

Yhe desire of testator’s daughters, in 
order to determine whether they should 
exercise powers of appointment, to 
know to whom property in which they 
had life estate would go if they should 
fail to’ exercise such powers did not 
require court in construing will to de- 
termine consequences of failure to exer- 
ae powers.—Moore v. Emery, 18 A.2d 
N.J.Ch. In suit for construction of 
will, court would not answer question 
with respect to the rights of adopted 
children of legatee in event of her 
death before period of distribution, 
since question was purely academic at 
the time.—Schumacher v. Howard Say, 
Inst., 15 A.2d 107, 128 N.J.Eq. 56, 

Tex.Civ.App. Where, under terms of 
testator’s will, there would be a sub- 
stantial interest in testator’s estate re- 
maining undisposed of if certain con- 
tingencies happened in the future, and 
testator’s son, when adjudicated a 
bankrupt, had recognized in his sched- 
ules that he had a possible contingent 
interest in estate, and plaintiff, for 
value and in good faith, purchased 
son’s contingent interest from trustee | 


a 
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in bankruptcy, suit to have will con- 
strued was not “premature”, altnough 
contingencies had not happened which 
would entitle plaintiff or testator’s son 
to interest in estate, especially where 
statute of limitations might ripen title 
of testator’s daughter, who had ac- 
cepted a conveyance from son, into a 
perfect title by prescription. Vernon’s 
Ann.Civ.St. art. 3314; Bankr.Act §§ 47, 
70, 11 U.S.C.A. §§ 75, 110.—Boone v. 
Stone, 142 S.W.2d 936, error dismissed, 
judgment correct. 

Tex.Civ.App. A court of equity will 
not take jurisdiction of a suit for con- 
struction of a will unless it can afford 
immediate relief—Davis v. First Nat. 
Bank of Waco, 145 S8.W.2d 707, error 
granted, 

§ 1995 


N.J.Ch. The statutes providing that 
Court of Chancery shall determine, in 
a summary manner, on the filing of a 
verified petition, whether a Baptist 
church is extinct, and to enter an or- 
der declaring it to be extinct and to 
have its property transferred to the 
Baptist Convention, gave executor of 
testatrix who had given her residuary 
estate to allegedly extinct Baptist 
church, for erection of a new church, 
no interest or right to litigate ques- 
tion whether church was extinct, and 
until a decree to that effect was en- 
tered, Baptist Convention had no right 
to call on Court of Chancery to con- 
strue the will or to bring the executor 
in for that or any other purpose, since 
the executor was not a “‘proper party.” 
N.J.S.A, 16:2-19 et seq., 16: 

New Jersey Baptist Convention v. Fi- 
delity-Philadelphia Trust Co., 20 A.2d 
67, 129 N.J.Eq. 525. 

§ 2014 

Ill.App. Where estate of plaintiff’s 
deceased father had been closed and 
executors had been discharged for 35 
years, and the executors were deceased, 
and no property subject to the will 
remained to be disposed of, and from 
the pleadings there appeared to be no 
unexecuted trust created by the will 
and no question of trust involved, 
plaintiff could not maintain action for 
construction ef father’s will.—Alcorn Vv. 
Alcorn, 32 N.H.2d peas $98 Ill.App. 267. 


Kan. In suit to construe a will, all 
persons interested in subject matter 
and whose interests will necessarily be 
affected by construction of will and de- 
eree are not only “proper”, but ‘‘nec- 
essary’ and “indispensable parties’.— 
ace y. Graff, 109 P.2d 202, 153 Kan, 
209. 


Tex. Where necessary parties have 
not been made parties to action for con- 
struction of will, no final judgment 
could be entered.—Miller v. Davis, 150 
S.W.2d 973, 136 Tex. 299, reversing 
146 S.W.2d 1006. 

Tex.Civ.App. A legatee to whom $1 
is bequeathed does not have such a 
substantial interest in the estate as to 
be a ‘necessary party” to suit for con- 
struction of will.—Miller v. Davis, 146 
S.W.2d 1006, error granted, 

Legatees whose rights are in no event 
prejudiced by provisions of decree con- 
struing will are not “necessary par- 
ties” to suit for construction of will.— 
Miller v. Davis, 146 S.W.2d 1006, error 
granted. 

A university to which a bequest was 
left in a conditional provision for dis- 
position of estate in the event that 
foundation named in will should not be 
created, was not a ‘‘necessary party’’ to 
suit for construction of will, where 
foundation was created before _testa- 
tor’s death.—Miller v. Davis; 146 S.W. 
2d 1006, error granted. 

§ 2016 

N.Y.Sup. In trustee’s action for con- 
struction of an inter vivos trust and a 
will executing a power of appointment 
under the trust, general guardian for 
deceased donee’s minor children in 
whose favor donee attempted to exer- 
cise power after creating a trust es- 
tate for the life of her husband was 
a “proper party’’.—Geneva Trust Co. v. 
Sill, 27 N.Y.S.2d 289. 

R.I. Where it appeared that grand- 
children by deceased daughter of tes- 
tatrix were not before superior court 
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when bill for construction of will was 
certified to Supreme Court, and that 
aes ror would be entitled to in- 
erit a share of property devised if re- 
spondent’s contentions were sound, 
grandchildren were ‘necessary parties” 
to proceeding for construction of will, 
and they were required to be made 
parties before bill was ready for hear- 
ing for final decree and entitled to cer- 
tification to Supreme Court in accord- 
ance with statute. Gen.Laws 1938, ¢. 
oa § 7.—Tirocchi vy. Tirocchi, 19 A.2d 


Tex. In action by executors for con- 
struction of will, legatee to whom testa- 
tor made a bequest of $1, was not a 
“necessary party’”.—Miller v. Davis, 150 
S.W.2d 973, 136 Tex. 299, reversing 146 
S.W.2d 1006. 

§ 2017 


Tex. Some party or parties, legally 
competent to represent trust estate cre- 
ated by will and deed of deceased, were 
required to be parties to action for 
construction of will and for directions 
as to the manner in which executors 
should proceed in performance of their 
duties with respect to trust, before 
court would have jurisdiction to con- 
strue the will, since the necessary par- 
ties must be joined in a suit to con- 
strue a will in order to give the court 
jurisdiction to enter a final judgment. 
—Miller v. Davis, 150 S.W.2d 973, 136 
Tex, 299, reversing 146 S.W.2d 1006. 

Trustees of unincorporated charita- 
ble corporation created by will were 
“necessary parties’ to executors’ ac- 
tion for construction of the will and 
for directions as to their duties.—Miller 
v. Davis, 150 S.W.2d 973, 136 Tex. 299, 
reversing 146 §.W.2d 1006. 

§ 2025 


N.J.Ch. The chancery rule provid- 
ing that applications to appoint or 
substitute trustees or to settle account 
of trustees may be made by bill or pe- 
tition, extends at most only to filling 
of a vacancy in office of trustee and 
does not extend to removal of trustee 


and clearly not to construction of a 


will. Chancery Court Rule 268, N.J. 
S.A. tit. 2.—In re Denison’s Will, 21 
A.2d. 304, 130 N.J.Eq: 72. 


An original proceeding to remove a 
trustee and construe a will must be 
begun by bill and not by petition not- 
withstanding statutory provision that 
no suit or proceeding shall be dis- 
missed because it was erroneously be- 
gun by bill instead of by petition or 
vice versa. N.J.S.A, 2:29-13.—In re 
Denison’s Will, 21 A.2d 304, 130 N.J. 
Eq. 72. 


§ 2026 

S.C. Under the canon of liberal con- 
struction of pleadings, the issue as to 
whether a museum, the establishment 
of which was provided for by will, 
was a charitable trust was raised by 
pleading seeking an adjudication that 
provisions of will for establishment of 
museum ‘had failed and the property 
involved had become a part of the 
residuary estate.—Medical Soe. of South 
Carolina v. South Carolina Nat. Bank 
of Charleston, 14 S8.E.2d 577, 197 S.C. 
96 


Any variance between pleadings seek- 
ing an adjudication that portion of 
will, bequeathing property in trust for- 
ever to be maintained as a museum, 
had failed and property involved had 
become part of residuary estate, and 
proof tending to establish that trust 
provided for was not a charitable trust, 
was not a “material variance’ under 
statute, since adverse party could not 
have been misled thereby, where such 
evidence was first introduced at first 
reference and hearings continued in- 
termittently over a period of five years. 
Code 1932, § 490.—Medical Soc. of 
South Carolina v. South Carolina Nat. 
Bank of Charleston, 14 §.H.2d 577, 197 


SiG, +96; 
8 2033 

Ill. In suit to construe a devise to 
the Salvation Army void for uncer- 
tainty, complaint alleging that there 
were corporations known as the Salva- 
tion Army organized under the laws of 
New York, Georgia, California, and IIl- 
linois, and that each of them was 
claiming an interest under the will, 


§ 2049 


was insufficient to state a cause of 
action in absence of a contention that 
the lack of certainty could not be 
made certain by identifying the ac- 
tual beneficiary intended by _ testa- 
tor by extrinsic roof.—Daniels Vv. 
Brooks, 35 N.H.2d 362, 377 Ill. 44. 
2045 


Va. In a suit to construe a will and 
obtain an accounting, a decree which 
construed the will but did not dispose 
of the whole matter 
was “interlocutory” and not ‘‘final,” 
and hence the trial court should have 
permitted the filing of an amended bill 
and should have proceeded to hear the 
cause on its merits.—Walsh v. Walsh, 
12 S.H.2d 757. 

§ 2046 


N.Y.Sur. In proceedings for deter- 
mination as to meaning, validity and 
effect of provisions of will under which 
testator made a _ specific bequest of 
shares of stock which were held in 
name of a personal holding company 
in which testator, at time of execution 
of will, owned 93 per cent. of holding 
company’s stock, the remaining 7 per 
cent. being held by testator’s wife, 
evidence warranted finding that a valid 
agreement was made between testator 
and wife for division of securities of 
holding company, which had no cred- 
itors.—In re Burr’s Hstate, 24 N.Y.S. 
2d 940, 175 Mise. 725. 


§ 2047 

Del.Ch. The court, upon disposing 
of specific prayers of bill to construe 
a will by determining that neither 
adopted daughter nor collateral rela- - 
tives of named residuary legatee who 
died prior to final disposition of €s- 
tate constituted heirs of the residuary 
legatee entitled to take under sub- 
stitution provision of will, could not, 
under a prayer for such other relief as 
court may deem proper, determine 
what persons. were entitled to share 
of deceased legatee, where it did not 
appear who, if any, of other named 
residuary legatees, to whom residue 
was bequeathed, share and share alike, 
were living at time of final disposition 
of estate, and such other legatees were 
not before the court as parties to the 
suit.t~-Hall v. Crandall, 20 A.2d 545. 

Mo. In suit by trustees under will 
against legatees to construe will, mat- 
ter of reopening case to allow evidence 
on question of attorneys’ fees for cer- 
tain of legatees and’ matter of allow- 
ance of such attorneys’ fees were large- 
ly within discretion of trial court.— 
St. Louis Union Trust Co. v. Kern, 142 
S.W.2d 498. 


N.J.Ch. Where testator provided for 
alternative gifts in the event that a 
court of competent jurisdiction should 
declare invalid a condition attached to 
a legacy, the question touching the 
validity of the condition was required 
to be determined first, since, if the 
condition should be held void, the al- 
ternative gifts would become effective. 
—Girard Trust Co. v. Schmitz, 20 A. 
2d 21, 129 N.J.Hq. 444. 


N.Y.Sur. Whether decree of Surro- 
gate made upon judicial settlement of 
executors’ accounts was res judicata on 
question as to trustee’s power to in- 
vest trust funds in nonlegal securities 
would be determined in a_ proceeding 
for a construction of the will, notwith- 
standing that it might have been prop- 
er to determine the question in pro- 
ceeding for judicial settlement of trus- 
tee’s account, where no harm could re- 
sult from determination of the ques- 
tion in proceeding to construe the will. 
—In re Backus’ Hstate, 22 N.Y.S.2d 
613, 175 Mise. 13. 

N.Y.Sur. In will construction pro- 
ceeding, court would have power to 
determine the respective tax obliga- 
tions of parties receiving property out 
of deceased’s tax estate, even if there 
were no clause in will dealing specifi- 
cally with payment of taxes.—In re 
Bull’s Hstate, 23 N.Y.S.2d 5, 175 Mise. 
UOT 


§ 2049 
N.Y.Sur. The decree in a will con- 
struction proceeding is binding on all 
parties interested in the litigated issue 
who have been duly cited to attend be- 


in controversy — 


= Ae ie 
ee OG tee 
n re Bull’s Estate, 23 N. 
Misc. 197... Cn 
: .  § 2052 ; , 
The jurisdiction to construe 
Me }in a court of equity, and, where 
. court of equity has jurisdiction of 
e subject matter and of the parties, 
decree rendered in due course, is a 
mal decree’ and becomes the law of 
e will._Dallas Art League v. Weaver, 
0. 831, 240 Ala. 432. 
ere testatrix devised realty and 
neathed Liberty Bonds to Art 
gue, clothed with a trust for art 
rposes, and court of equity by de- 
ee, which had become final, held that 
t League had the right to sell the 
, it was error for court of equity 


oy 


a 
31, 240 Ala. 432. 3 
Ch. In suit to construe will, par- 
final decree, adjudging that testator 
ied intestate as to reversion of realty 
epresented by money in hands of sub- 
uted trustee under will, does not 
nelude institutional legatees added 
defendants by amendment of_ bill 
such decree was made.—Van Nest 
Nest, 17 A.2d 592, 128 N.J.Eq. 


Vis. A judgment of county court 
istruing will, which was unappealed 
“res judicata” in a second 
seeding for construction of will in- 
ing same parties and same subject 
t, in which the only difference 
that executors sought certain in- 
ns as to their powers and du- 
nd hence any instruction which 
might give to executors as to 
owers and duties was required 
in accord with the first judg- 
- construing the _will._In_ re 
eneway’s Estate, 295 N.W. 761, 236 


§ 2062 
“Sur. An equitable action to es- 
blish an oral agreement entered in- 
between decedent and her four chil- 
, under which the decedent’s estate 
‘to be divided in four equal shares 
g her children, was not an “ac- 
o construe a will” so as to au- 
e an allowance to plaintiffs who 
ed, against the estate, for costs 
an unsel fees incurred in the action. 

rrogate Court Act, § 278 —In re 
ae Estate, 29 N.Y.S.2d 120, 176 


§ 2071 : 

The fact that filing of pro- 
2ee! for construction of will was 
: ahted by contentions of foreign 

company which did not prevail 
ot deprive the foreign trust com- 
of right to have attorneys’ fees 
| out of the testamentary trust 
te where record disclosed that the 
resident attorneys of the foreign 
Sst company appeared with permis- 


4 


f the court and were represented 
associate local counsel and all the 
‘ferent interests participated in. the 
proceeding and their pleadings indicat- 
at they were all in accord that the 
equired construction.—lirst Nat. 
k of Chicago y. Cleveland Trust 
32 N.H.2d 964, 308 Ill.App. 639. 
_ Md. Where there was reasonable 
ound for contest concerning true con- 
uction of will, costs of suit by testa- 


i An equitable action to es- 
lish an oral agreement entered into 
etween decedent and her four children, 
nder which the decedent’s estate was 
to be divided in four equal shares 
among her children, was not an “action 
to construe a will’ so as to authorize 
r an allowance to plaintiffs who pre- 
_ yailed, against the estate, for costs and 
counsel fees incurred in the action. 
Surrogate Court Act, § 278.—In re Sey- 


_fried’s Estate, 29 N.Y.S.2d 120; 176 
Mise. 759. 
8.C. Where will made devises to W., 


deceased, his heirs and assigns, to S., 
py deceased, her heirs and assigns, and to 
J., deceased, his heirs and assigns, and 


by (pets fa 
answered in suit b 


-s ‘to construe will through: attorné 


but heirs of W. and J. did not answ 


or make appearance, and through ef- 


forts of attorney for heirs of S. decree 
was rendered establishing right of heirs 
of S., W., and J. to distributive shares, 
a contract of employment of attorney 
was superinduced by law upon the 
facts so as to permit allowance of attor- 
ney’s compensation out of common 
fund.—Petition of Crum, 14 S.E.2d 21, 
196 S.C, 528. 

Where will made devises to W., de- 
ceased, his heirs and assigns, to S8., de- 
ceased, her heirs and assigns, and to J., 
deceased, his heirs and assigns, and 
heirs of S. answered in suit by execu- 
tors to construe will through attorney, 
but heirs of W. and J. did not answer 
or make appearance and through efforts 
of attorney for heirs of S. decree was 
rendered establishing right of heirs of 
S., W., and J. to distributive shares, al- 
though action in so far as attorney’s 
representation was concerned did not 
proceed as a class suit, it became sub- 
stantially such by acts and attitude of 
heirs of W. and J. in standing by, 
anxious, ready and willing to claim its 
benefits, so as to entitle attorney to 
compensation from common fund.—Pe- 
tition of Crum, 14 S.H.2d 21, 196 S. 
C. 528. 

Where will made devise to W., de- 
ceased, his heirs and assigns, to S., de- 
ceased, her heirs and assigns, and to J., 
deceased, his heirs and assigns, and 
heirs of S. answered in suit by execu- 
tors to construe will through attorney, 
but heirs of W. and J. did not answer 
or make appearance and through efforts 
of attorney for heirs of 8S. decree was 
rendered establishing. Tight of heirs of 
S., W., and J. to distributive. shares, 
heirs of W. and J., although in default 
as to main case, were entitled to due 
notice of hearing on motion of attorney 
for heirs of 8. for order allowing him a 
fee out of funds distributable from the 
common fund,—Petition of Crum, 14 
S.H.2d 21, 196 S.C. 528. 

§ 2077 

Ill.App. The question before the Ap- 
pellate Court on appeal from decree 
construing will was whether construc- 
tion by chancellor ascertained and gave 
effect to true intention of the testator. 
—Continental Illinois Nat. Bank & 
Trust Co. of Chicago v. Kane, 31 N.E. 
2d 351, 308 Ill.App. 110. 

Ky. In reviewing a decision constru- 
ing a will, in the absence of a showing 
to the contrary, Court of Appeals as- 
sumed that testatrix was a rational per- 
son, knew the extent of her estate, ob- 
jects of her bounties and in what man- 
ner she wanted to dispose of it.—Oliver 
yv. Oliver, 149 S.W.2d 540, 286 Ky. 6. 

Tex.Civ.App. Where record did not 
disclose whether judgment appointing 
receiver in suit for construction of will 
was superseded and hence appellate 
court did not know whether receiver 
appointed had qualified or as to what 
action he might have taken under his 
appointment during pendency of appeal 
from judgment, the appellate court 
would not attempt to render any judg- 
ment or to give any specific instruc- 
tions other than to require further pro- 
ceedings in trial court as might be 
necessary to afford all parties full relief 
in accordance with views expressed by 
appellate court in reversing the judg- 
ment.—Henderson v. Stanley, 150 S.W. 
2d 152, error granted. 

§ 2078 

C.C.A.I11l. In action by elaimant of 
trust fund created under will against 
trustee, wherein other claimants inter- 
vened, District Court did not abuse its 
discretion in disallowing applications 
of all claimants for allowances of at- 
torneys’ fees and expenses to be 
charged against estate of testatrix in 
hands of trustee, or in reducing claim 
of trustee and its attorneys for attor- 
neys’ fees and expenses and allowing 
it as reduced.—Hormann y. Northern 
Trust Co., 114 F.2d 118. 

Mo. In suit by trustees under will 
against legatees to construe will, trial 
court did not abuse its discretion in 
refusing allowance of attorneys’ fees 


D gat 

ee Prust: Cos vii Ke 

N.Y. The court has power to awai 
costs in all courts and to all parties 
in proceedings for construction of will, 
and such award does not deprive Sur- 
rogate of discretionary powers granted 
to him under Surrogate’s Court Act, 
and such costs do not include allow- 
ance for counsel fee, which is a matter 
to be determined by the Surrogate. 
Surrogate’s Court Act, § 278.—In re 
Walters’ Estate, 35 N.E.2d 19, 285 N.Y. 


412, amending remittitur 33 N.E.2d 
72,21285 ON. Yi 158, 0133 DAs RG 1283) 
modifying 21 N.Y.S.2d 37, 259 App. 


Div, 1078, affirming 15 N.Y.S.2d 8, 172 
Mise, 207. . 

In proceeding for construction of 
will, a legatee, who was not a party to 
any controversy determined by deci- 
sion of Surrogate or Appellate Division 
reviewable on appeal to Court of Ap- 
peals, was not a “proper party” to ap- 
peal, and costs would not be awarded 
to such legatee.—In re Walters’ Hstate, 
85 N.H.2d 19, 285 N.Y. 412, amending 
remittitur 33 N.H.2d 72, 285 N.Y. 158, 
133 A.L.R. 1283, modifying 21 N.Y.S. 
24°87, 259 App.Div. 1078, affirming 15 
N.Y.S.2d 8, 172 Misc. 207. 


Wa. In a suit to-construe a will and 
obtain an accounting, eomplainants, 
having substantially prevailed on their 
appeal from a_ decree construing the 
will but not disposing of the whole 
matter in controversy, were entitled to 
costs.—Walsh v. Walsh, 12 S.H.2d 757. 

Wis. Where judgment construing 
will was affirmed, costs on appeal were 
taxable against the appellants who in- 
stituted the proceeding, and not against 
the decedent’s estate, in absence of 
special circumstances. St,1939, § 251.- 
23.—In re Phillips’ Estate, 296 N.W. 
608, denying motion 294 N.W. 824, 236 
Wis. 268. 

§ 2081 


Til.App. Legacies may be classified 
as specific, demonstrative, and gen- 
eral.—Lenzen v. Miller, 33 N.H.2d 765. 
309 Ill.App. 617. 

N.Y.Sur. The test of a ‘specific 
legacy” is substance of gift and not 


words in which it is attempted to be. 


given, and fact that subject of gift is 
not held in individual ownership by 
testator does not affect enforceability 
of gift where no rights of creditors or 
other third parties are involved, and if 
property exists in substance and is 
owned or controlled by testator at time 
of death, intention to bequeath it must 
be carried out.—In re Burr’s Estate, 24 
N.Y.S.2d 940, 175,, Mise, ,..725. 


2085 

Il.App. The distinction between a 
“specific legacy” and a “general lega- 
cy” is that the former singles out the 
particular thing which testator in- 
tends donee to have, no regard being 
given to its value, while the latter is 
payable out of general assets, the 
chief element of the gift being its 
value—Lenzen y. Miller, 83 N.H.2d 
765, 309 IllLApp. 617. 

The gift of a specific sum of mon- 
ey with reference to a certain fund 
is either a “specific legacy” or a 
“demonstrative legacy” aud it is the 
former if the fund is designated as 
the exclusive source out of which the 
legacy is to be paid and is the lat- 
ter if the fund is merely the _ pri- 
mary but not the exclusive source 
for satisfaction of a legacy.—Lenzen 
ae 33 N.E.2d 765, 309 Ill.App. 


Whether fund out of which a leg- 
acy is made payable should be con- 
sidered as the exclusive source of pay- 
ment depends upon intent of the tes- 
tator in designating. the fund, such 
intent being of primary importance. 
—Lenzen y. Miller, 33 N.H.2d 765, 309 
DLApp. 617. 

In determining whether testator in- 
tended legacy to be a specific, or a 
demonstrative legacy, factors to be 
considered are whether the legacy is 
the natural object 


award — 


of the testator’s | 
bounty, and the circumstances under 


5693 


which the will was made.—Lenzen v. 
Miller, 33 N.E.2d 765, 309 IllApp. 617. 

Where it appears that intention of 
testator is that designated fund shall 


be the only source of a legacy, the 
legacy will be construed as a “specific 
legacy”, subject to ademption by 
alienation or destruction of the fund. 
—Lenzen v. Miller, 33 N.E.2d 765, 309 
Tll.App. 617. 

Iil.App. By a “specific devise or be- 
quest,’ the testator intends the de- 
visee or legatee to have a thing cer- 
tain, and by a “residuary devise or be- 
quest,” the testator intends that the 
devisee or legatee shall have something 
which is uncertain or which cannot be 
deseribed with certainty by the _ tes- 
tator.—_In re Marti’s Estate, 35 N.H. 
2d 696, 311 Ill.App. 237. 

Ill.App. By a “specific devise or be- 
quest,’ the testator intends the devisee 
or legatee to have a thing certain, and 
by a “residuary devise or bequest,’’ 
the testator intends that the devisee or 
legatee shall have something which is 
uncertain or which cannot be described 
with certainty by the testator.—In re 
Marti’s Estate, 35 N.E.2d 696, 311 Ill. 
App. 237. i 

Ind.App. A “specific legacy” is a 
bequest of some definite, specific part 
of the testator’s estate which is capa- 
ble of being designated and identified, 
and distinguished from other like 
things, and it may consist of money if 
it is designated with sufficient certain- 
ty. Burns’ Ann.St. § 6-1304,—Cornet 
v. Guedelhoefer, 30 N.E.2d 318. 

A bequest of whatever deposits or 
eredits testatrix might have with a des- 
ignated building and savings associa- 
tion to her nieces and nephew share 
and share alike was a ‘“‘specific legacy” 
which should not have been abated to 
any extent, unless some lawful agency 
intervened, until after complete abate- 
ment of general legacies in payment 
of debts of the estate. Burns’ Ann.St. 
§ 6-1304.—Cornet vy. Guedelhoefer, 30 
N.E.2d 318. 

Iowa. Where will directs sale of 
property and that proceeds be given 
to designated persons, the gift of the 
proceeds is a “specific legacy”.—Sho- 
berg v. Rock, 298 N.W. 838, 230 Iowa 
807. 


Kan. A bequest by testator to his 
sister-in-law of his 30 shares of stock 
in named corporation was a “specific 
legacy”.—Tomb vy. Bardo, 114 P.2d 320, 
fos, Kan: 766. 

A bequest by testator to his sister-in- 
law of ‘my $500 Cities Service Bond” 
was a “specific legacy”. Gen.St.1935, 
22-245 et seq.—-Tomb vy. Bardo, 114 
P.2d 320, 153 Kan. 766. 

N.Y.Sur. Where decree provided that 
property as to which decedent died in- 
testate should be earmarked and at end 
of trust period should be distributed to 
estate of trustee unless by assignment 
or will he should make other disposi- 
tion of fund and trustee executed codi- 
cil directing disposition of fund in ac- 
cordance with provisions of will which 
provided for payment of debts and fun- 
eral expenses and legacies totaling $2 
and devised residuary estate to legatees 
in fixed percentages, trustee made ‘‘spe- 
cific legacy” which could be directly 
distributed to his legatees by surviving 
trustee and executors of deceased trus- 
tee were not entitled to the specifically 
bequeathed fund as against surviving 
trustee.—In re Voelker’s Estate, 27 N. 
Y.S.2d 339, 176 Misc. 362. 

A “special legacy” is a bequest of a 
specific part of testator’s personal es- 
tate distinguished from all others of 
the same kind and which is lost in case 
the subject of it is disposed of by the 
testator or is extinguished by payment 
or otherwise in his lifetime, the right 
of ademption being conclusive that be- 
quest is specific—tIn re Voelker’s Hs- 
tate, 27 N.Y.S.2d 339, 176 Misc. 362. 

Pa.Super. The intention of testatrix 
determines whether a legacy is specific 
or demonstrative.—In re Douds’ Estate, 
20 A.2d 913, 145 Pa.Super. 73. < 

Where real or personal property is 
devised or given to be sold, and the 
proceeds are to be paid to a certain 
named person or persons, the legacy is 
a “specific legacy,’”’ not only when the 
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entire proceeds of sale are paid to cer- 
tain persons, but also when only a 
part thereof is to be so paid.—In re 
Douds’ Estate, 20 A.2d 913, 145 Pa. 
Super. 73. 

Wash. A “specific legacy” is a_be- 
quest of a particular thing, or specified 
part, of testator’s estate, which is so 
described as to be capable of identifica- 
tion from all others of the same kind, 
and testator must intend that legatee 
have the very thing bequeathed, not 
merely a corresponding amount in val- 
ue or like property.—Johnson v. Mc- 
Clure, 104 P.2d 962, 

Wash. A “specific legacy” is a be- 
quest of a particular thing, and the 
testator must intend that the legatee 
have the very thing bequeathed, and 
not merely a corresponding amount in 
value, or like property, while a ‘‘gen- 
eral legacy” is one which is payable 
out of the general assets of the tes- 
tator’s estate, such as a gift of money 
or other things in quantity, and not 
in any way separated from other things 
eed an re Eagle’s Hstate, 105 

es ole 


§ 2086 
Ii.App. The distinction between a 
“specific legacy” and a ‘general leg- 
acy” is that the former singles out 
the particular thing which testator in- 
tends donee to have, no regard being 
given to its value, while the latter is 


payable out of general assets, the 
chief element of the gift being its 
value.—Lenzen y. Miller, ~ 33 V.E.2d 


765, 309 Ill.App. 617. 


A “demonstrative legacy’ differs 
from a ‘general legacy’ and partakes 
of nature of “specific legacy” in that 
it is not liable to abate with general 
legacy upon a deficiency of assets, but 
differs from a specific legacy and par- 
takes of the quality of a general leg- 
acy insofar as, if the funds fail, the 
legatee will be entitled to receive the 
legacy out of the general assets.— 
Lenzen v. Miller, 33 N.H.2d 765, 309 
D.App. 617- 


Mo.App. Under will directing pay- 
ment of testator’s debts and funeral ex- 
penses, bequeathing $100 for upkeep of 
family cemetery, bequeathing $1,000 to 


‘ church, bequeathing all of the ‘‘remain- 


der” of testator’s personalty of every 
kind to named legatees, and stating 
that testator intended that bequest to 
include, among other personalty, “the 
$2400.00 loan’ testator held on lega- 
tees’ farm, the “remainder” was per- 
sonalty remaining after payment of 
debts and two prior bequests, and the 
bequest of the $2,400 loan was a “gen- 
eral bequest’, and hence bequest to 
church was payable before legatees 
would take anything under residuary 
clanse.—Methodist Episcopal Church of 
Marceline y. Thomas, 145 S.W.2d 157. 

N.Y.Sur. On the abatement of lega- 
cies in will directing that all legacies 
should be treated on an absolute parity 
and should be deemed general legacies, 
in so far as legacies were sums of 
money, such sums measured their 
amount, and in situations in which 
quantum of legacies was expressed in 
terms of property, legacies were to be 
construed as gifts of so much of such 
property up to the pro rata of value 
of the property, as compared with all 
of the other legacies, which such items 
possess at the date of distribution.— 
In re Melgood’s Will, 21 N.Y.S8.2d 763, 
174 Mise. 754. 

N.Y.Sur. Where testator bequeathed 
$2,000 to his brother and -provided 
that the money should be placed in 
trust and that $25 should be given to 
the brother by  testator’s executor 
monthly until the $2,000 was used 
up, the bequest was a “general leg- 
acy” of $2,000 to be paid at the rate 
of $25 a month, the brother had a 
vested interest in the fund, and no 
“trust” was created, but the payment 
was merely deferred, and on death of 
brother, his administratrix was en- 
titled to have the balance of the leg- 
acy paid over to her—In re Mc- 
Gowan’s state; 26 N.Y.S.2d 981, 176 
Mise, 189. 

Wash. A “general legacy” is one 
which does not direct delivery of a 


§ 2087 


particular thing or part of estate, as 
distinguished from all others of same 
kind and capable of precise identifica- 
tion, or payment of money out of a 
particular portion of estate, and a 
“general legacy” may be satisfied out 
of general assets of testator’s estate 
without regard to any particular fund, 
thing, or things.—Johnson vy. McClure, 
104 P.2d 962. 

Wash. Bequests of stated amounts 
of money to legatees constituted “gen- 
eral legacies,’’ which were not superior 
to claim of husband of testatrix for an 
award and set-off of property out of 
the estate in lieu of homestead. Kem. 
Rev.Stat. §§ 1473, 1474.—In re Hagle’s 
Estate, 105 P.2d 31. 


§ 2087 
Il.App. A ‘‘demonstrative legacy’ 
differs from a “general legacy” and 


partakes of nature of “specific legacy” 
in that it is not liable to abate with 
general legacy upon a deficiency of 
assets, but differs from a specific leg- 
acy and partakes of the quality of a 
general legacy insofar as, if the funds 
fail, the legatee, will be entitled to 
receive the legacy out of the general 
assets.—Lenzen vy. Miller, 33 N.H.2d 
765, 309 T1):App. 617. 

A “demonstrative legacy’ is the be- 
quest of sum of money which is not 
in itself specific but which is made 
payable out of a particular fund be- 
longing to the testator.—Lenzen vy. 
Miller, 33 N.E.2d 765, 309 Ill.Anp. 617. 

The gift of a specific sum of money 
with reference to a certain fund is 
either a “specific legacy” or a ‘“de- 
monstrative legacy” and it is 
former if the fund is designated as 
the exclusive source out of which the 
legacy is to be paid and is the latter 
if the fund is merely the primary but 
not the exclusive source for satisfac- 
tion of a legacy.—Lenzen y. Miller, 33 


N.B.2d 765, 309 Ill.App. 617. 

In determining whether testator in- 
tended legacy to be a _ specific, or a 
demonstrative legacy, factors to be 


considered are whether the legacy is 
the natural object of the  testator’s 
bounty, and the circumstances under 
which the will was made.—Lenzen vy. 
Miller, 33-N.H.2d 765, 309 Ill.App. 617. 

Although courts may lean to con- 
struing legacies as demonstrative rath- 
er than as specific, so that they may 
not fail, this leaning and all other 
presumptions will give way if the in- 
tent of the testator to the contrary 
is fairly exhibited by words of the 
will.—Lenzen v. Miller, 33 N.H.2d 765. 
309 DllApp. 617. 


Where it can be inferred that tes-. 


tator’s intention was to give the lega- 
tee a specified sum, not necessarily 
out of a particular fund, although 
incidentally and primarily so, the gift 
will be construed as a ‘‘demonstrative 
legacy” instead of .a ‘‘specifie legacy,’’ 
and such an intention is not controlled 
merely by a direction in the will that 
money is to be raised in a _ particu- 


lar manner or out of a partieu- 
lar fund.—Lenzen y. Miller, 33 N.E. 
2d 765, 309 IlN.App. 617. 


Pa.Super. The intention of testatrix 
determines whether a legacy is specific 
or demonstrative—In re Douds’ Hs- 
tate, 20 A.2d 913, 145 Pa.Super. 73. 

Wash. A ‘demonstrative legacy” is 
one payable out of a particular fund 
primarily, but, if fund designated fails, 
out of general assets, and to constitute 
a ‘demonstrative legacy” it must be 
an unconditional gift in the nature of 
a general legacy, and legacy must in- 
dicate fund out of which it is payable. 
—Johnson v. McClure, 104 P.2d 962, 


For a legacy to be treated as a 
“demonstrative legacy,’ fund out of 
whieh legacy is ,payable must be in 


existence at time of testator’s death,— 
Johnson v. McClure, 104 P.2d 962. 
Provision in will for payment of 


$500 annually to testator’s wife from 
net income of realty placed in trust 
was construed as a_ ‘demonstrative 


legacy,” so that upon failure of income 
to pay annuity, deficit would be sup- 
plied from corpus of trust estate. 
Rem.Rev.Stat,. § 1415.—Johnson y. Me- 
Clure, 104 P.2d 962. 

Where will directed payment of $500 


\ 
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annually to testator’s wife for life 
from net income of realty placed in 
trust, but trustee was unable to pay 
annuities to wife and deficiency ac- 
umulated until time of wife’s death, 
2 yee: legacy vested in wife and did not 
lapse by her death, and hence wife’s 


heirs were entitled to amount that was 
due at time wife died.—Johnson’ v. 
McClure, 104 P.2d 962. 
oreray § 2095 
Mo.App. Whether a bequest or leg- 
cy is specifie or whether it is gen- 
al in the final analysis is referable 
each case to the intent of the tes- 
tator as gathered from the four cor- 
‘s of the will.—Methodist Episcopal 
peu ot Marceline vy. Thomas, 145 S. 


urts favor general bequests and 
re inclined to lean against specific be- 


uests.—Methodist Episcopal Church of 
arceline vy. Thomas, 145 S.W.2d 157. 


eutor rather than to him individual- 
-Larrabee vy. Tracy, 104 P.2d 61, 39 
App.2d 593. 


§ 2122 
_ Tex.Ciy.App. Where testator devised 
. his niece realty occupied by named 
ividual and to his sister adjoining 
ealty used by testator as his residence, 
nd after testator’s death his executors 


part of the realty devised by tes- 

to his niece, executors’ action 
yas unauthorized since under statutes 
he separate devises to testator’s niece 
id sister were “specific grants’, and 
ginee the language of the will, which 
was plain and unambiguous, was con- 
olling, and at once vested the sepa- 
Ae properties in the testator’s niece 


d sister. Rev.St.1925, arts. 3314, 
$2.—Quitta v. Brier, 145 S.W.2d 255. 

‘ ‘ § 2131 ee, 
oN.Y.Sur. A sum given by will for 


the purchase of an annuity could be 
to legatee absolutely, pursuant to 
er election to receive the capital sum 
: ilable for that purpose in lieu of 
the annuity.—In re Foster’s Hstate, 22 
N.V.S 2d 252. 174 Misc. 933. ; 
Pa.Orph. Where a testator directs 
is executors to set aside out of his 
te a sum sufficient to produce a net 
come of approximately $1,200 
ually and to pay it over in quarterly 
nstalments to named beneficiaries, but 
akes no provision for the payment of 
xes, the fund to be set aside must be 
sufficiently great to produce the stipu- 
lated income after payment of personal 
property taxes at the rate imposed at 
the time of testator’s death, but it must 
_ bear its proportionate share of the 
transfer inheritance tax.—In re Hicks’ 
state, 39 D. & C. 351. 
Where a testator directs his executors 
to set aside in trust a sum sufficient to 
produce a net income of approximately 
$1,200 annually, it seems ‘that the 
amount of $32,500 would, under present 
_ conditions, be a just and equitable sum 
Y or the purpose.—In re Hicks’ Estate, 
9D. & C, 351. 
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f § 2133 
 _N.Y.App.Div. ‘The statute curtailing 
_ the right of an annuitant to elect to 

take capital sum instead of having it 
invested for the purpose of producing 
an annuity is in derogation of the 
common law, and it is to be strictly 
construed to the end that the common- 
law system be changed only so far 
as the words of the’ statute require. 
Decedent Estate Law, § 47-b, as added 
by Laws 1936, c. 540.—In re Fischer’s 
Hstate, 25 N.Y.S.2d 140, 261 App.Div. 
252, reversing 25 N.Y.S.2d 363. 

Under statute denying common-law 
right of election to an annuitant where 
will directs purchase of an annuity 
from an insurance company unless the 

, will expressly provides for that right, 
the right of election is destroyed only 
where the will directs the purchase of 
an annuity from an insurance company, 


Py. 
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since if Legislature had int 
take away the right of election in a 
cases where annuities are directed to 
be purchased from any source, clear 
language expressing that intention 
should have been used. Decedent’ Hs- 
tate Law, § 47-b, as added by Laws 
1936, ce. 540, and amended by Laws 
1938, c. 451; Insurance Law, § 55-c, as 
added by Laws 1935, ¢. 490.—In re 
Fischer’s Estate, 25 N.Y.S.2d 140, 261 
ered 252, reversing 25 N.Y.S.2d 
363. 

Where will authorized trustee to pur- 
chase annuities from ‘‘some reputable 
life insurance company, bank or other 
organization authorized to issue the 
same,” trustee was authorized to select 
among the group mentioned and annui- 
tants’ right of election was not limited 
by statute denying common-law right 
of election to an annuitant where the 
will directs purchase of an annuity 
from an insurance company unless the 
will expressly provides for that right. 
Decedent Estate Law, § 47-b, as added 
by Laws 1936, ¢c. 540, and amended by 
Laws 1938, ec. 451.—In re Fischer’s Es- 
tate, 25 N.Y.S.2d 140, 261 App.Div. 
252, reversing 25 N.Y.S.2d 363. 

N.Y.Sur. Under Decedent Estate Law 
and Insurance Law there is protection 
of an annuitant not only against his 
ereditors but against risk of his own 
improvidence in electing to take capital 
value of annuity and thereby defeating 
purpose of testator who provided for 
such a benefit. Decedent Estate Law, 
§ 47-b; Insurance Law, § 166, subd. 3.— 
In re Fischer’s Hstate, 25 N.Y.S.2d 363, 
reversed 25 N.Y.S.2d 140, 261 App.Div. 
252. 


The statute denying right to elect and 
take capital value of annuity if pur- 
chase of annuity from an insurance 
company is directed in will should be 
liberally construed so that legislative 
purpose should be effectuated and not 
destroyed by narrow construction of 
the text. Decedent Estate Law, § 47-b. 
—In re Fischer’s Hstate, 25 N.Y.S.2d 


863, reversed 25 N.Y.S.2d 140, 261 
App.Div. 252. 
The words “insurance company’’ 


within statute denying right to elect 
and take capital value of annuity if 
purchase of annuity from an insurance 
company is directed in will have long 
had a connotation which comprehends 
companies authorized to issue annuity 
contracts and Legislature did not in- 
tend to discriminate among companies 
authorized to issue annuity contracts. 
Decedent Estate Law, § 47-b; Insurance 
Law, § 166, subd. 3.—In re JTischer’s 
Estate, 25 N.Y.S.2d 363, reversed 25 
N.Y.S.2d 140, 261 App.Div. 252. 


Under statute denying right to elect 
to take capital value of an annuity if 
purchase of annuity from an insurance 
company is directed in will, Legislature 
intended to cover the whole field of an- 
nuity contracts whether issued by life 
insurance companies or by other com- 
panies authorized to enter the field of 
annuity contracts. Decedent Hstate 
Law, 47-b; Insurance Law, § 166, 
subd. 3.—In re Fischer’s Estate, 25 N. 
Y.S.2d 363, reversed 25 N.Y.S.2d 140, 
261 App.Div. 252. 


A testator who directed that annuity 
should be purchased from a ‘‘life in- 
surance company, bank or other or- 
ganization authorized to issue the same” 
was in contemplation of law referring 
to an “insurance company” within stat- 
ute denying right to elect to take cap- 
ital value of annuity if purchase of an- 
nuity “from an insurance company” is 
directed in will, and hence annuitants 
pad no right to elect to take the capi- 
al value of their annuities. Decedent 
Estate Law, § 47-b; Insurance Law, § 
166, subd. 3.——In re Fischer’s Estate, 
25 N.Y.S.2d 368, reversed 25 N.Y.S.2d 


140, .261 App.Div. 252. 
§ 2140 
Iowa. The rule that a legacy given 
a creditor in an amount equal to or 


greater than debt is presumed to have 
een made in satisfaction of debt is one 
of construction only, and intention of 
testator is controlling.—In re Hill’s Es- 
tate, 297 N.W. 278. 


' a. 
legacy given a credito 


The operation of | 


in a 
equal to or greater than debt is pre- 
sumed to have been given in satisfac- 


tion of debt, is prevented where there — 
is a direction in the will for payment 


of debts, an unliquidated indebtedness, 
or an indebtedness contracted after 
making of will.—In re Hill’s Estate, 297 
N.W. 278. 

In proceeding against estate on claim 
for services rendered testatrix .whose 
will directed that claimants should 
share in testatrix’ personalty after pay- 
ment of debts, where indebtedness of 
testatrix was unliquidated, and a sub- 
stantial portion was incurred, after 
making of will, presumption that leg- 
acy was intended to be in satisfaction 
of claim was rebutted.—In re Hill’s Es- 
tate, 297 N.W. 278. 

Iowa. Where decedent’s will provid- 
ed that his debts should be first paid, 
and alleged debt to decedent’s sister 
was unliquidated, any presumption 
that devise made to the sister was in- 
tended as a satisfaction of the alleged 
debt was rebutted.—Shoberg vy. Rock, 
298 N.W. 834, 230 Iowa 832. 

§ 2149 

Ky. Where sister agreed to render 
services to brother in return for be- 
quest of reasonable sum and half of 
proceeds of sale of CP eee brother’s 
will reciting that $500 bequest to sis- 
ter was ample in view of testator’s 
having made home for her and daugh- 
ter, enabled her to earn considerable 
money, and made loan to her son, did 
not manifest intent to estimate value 
of sister’s future services, and hence 
sister’s judgment for value of serv- 
ices need not be credited with amount 
of such bequest.—White v. Chrisman’s 
Ex’rs, 151 S.W.2d 754, 286 Ky. 640. | 

§ 2150 


Pa.Orph. Where a person is a credi- 
tor of a decedent and the latter at- 
tempts to make payment of his ob- 
ligation by a testamentary gift, the 
creditor has the option of accepting the 
benefit in payment of the indebtedness, 
or of rejecting it and seeking recovery 
on the debt but if he accept the second 
alternative he must establish the jus- 
tice and the amount of his claim in 
the same manner which is required of 
any creditor not mentioned in the will. 
—In re Lebling’s Estate; 23 Erie 223. 

§ 2152 

_N.Y.Sur. Under clause of will pro- 
viding for a legacy to testatrix’ hus- 
band and reciting that testatrix made 
no further provision for husband be- 
cause she had “heretofore given’? hus- 
band considerable sums of money, tes- 
tatrix did not forgive all indebtedness 
owing by husband to her, especially 
where testatrix, after execution of will, 
commenced actions against husband to 
recover money allegedly paid by testa- 
trix for husband’s benefit, and hence 
executors could apply legacy in par- 
tial satisfaction of husband’s debts to 
testatrix._In re Macneal’s Estate, 22 
N.Y.S.2d 293, 174 Mise. 947. 

Whether a provision in a _ will 
amounts to a cancellation of indebted- 
ness owing to testatrix depends upon 
intention in use of language employed 
by testatrix—In re Macneal’s state, 
22 N.Y.S.2d 293, 174 Mise. 947. 

Under clause of will providing for a 
legacy to testatrix’ husband and recit- 
ing that testatrix made no further pro- 
vision for husband because she had 
“heretofore given’ husband consider- 
able sums of money, quoted words 
could not be made to refer to money 
thereafter advanced by testatrix to 
husband in determining whether testa- 
trix intended to forgive all indebted- 
ness owing to her by husband, especi- 
ally where testatrix, during her life- 
time, had asserted a_ contract claim 
against husband for reimbursement for 
money allegedly paid by testatrix for 
husband’s benefit after execution of 
will.—In re Macneal’s Wstate, 22 N.Y. 
S.2d 293, 174 Mise. 947. 

§ 2153 

Mass. Whether arrangement where- 
by testatrix took over son’s marginal 
account with brokers, together with 
collateral which he had furnished, upon 


a 


provision of will cancelling any notes 
or “debts” owed to testatrix by her 
children, depended on intention of par- 
ties and was a ‘question of fact’”.— 
Adams y. Adams, 33 N.E.2d 314, 308 
Mass. 584. 
Where arrangement was entered into 
whereby testatrix took over son’s mar- 
ginal account with brokers, together 
with collateral which he had furnished, 
mere assumption by testatrix of son’s 
contractual liability with brokers, with 
any contingent liability that might re- 
sult, would not ordinarily be considered 
as_a “debt”? against son, within provi- 
sion of will cancelling any notes or 
“debts” owed to testatrix by her chil- 
dren.—Adams y. Adams, 33 N.E.2d 314. 
308 Mass. 584. \ 
Where the provision of will cancelling 
any rfotes or debts owed to testatrix 
by her children was unambiguous, oral 
testimony could not be considered for 
purpose of showing that testatrix in- 
tended that arrangement whereby she 
took over son’s marginal account with 
brokers, together with collateral which 
he had furnished, was intended as a 
“loan’’ to son, so as to result in a 
“debt” within provision of will—Adams 


v. Adams, 33 N.E.2d 314, 308 Mass. 
584, 
§ 2155 
N.Y.Sur. Where one of the benefi- 


ciaries of a trust has contracted to pay 
money into trust and fails to perform 
his contract, his interest under trust 
is subject to a charge for amount in 
which he is indebted to trust estate.— 
In re Grifenhagen’s Estate, 21 N.Y.8.2d 
491, 174 Mise. 559. 

Pa.Orph. Where a_ testator lends 
money to A and his right of recovery 
on the loan is barred by the Statute 
of Limitations before his death, the 
amount of the loan will not be deducted 
from a specific legacy bequeathed by 
testator to A——In re Bendel’s Estate, 33 
Berks 175. 

§ 2156 

Mass. Under will creating a trust 
for testator’s children and providing 
that any indebtedness, to extent of 
$10,000, owed by son to testator at 
testator’s death, whenever incurred, 
should be paid without interest by de- 
duction from payments to son au- 
thorized under will, testator intended, 
by use of “any indebtedness * * * 
whenever incurred’’, to include any un- 
paid debt from son, even though debt 
might be outlawed, and where son was 
indebted to testator or unsecured notes 
exceeding $10,000 and on a _ secured 
note for $11,000, and unsecured notes 
were outlawed, trustee could deduct 
from payments to son his outlawed 
debts to amount of $10,000 without re- 
ducing secured indebtedness.—Boston 
Safe Deposit & Trust Co. v. Stebbins, 
384 N.E.2d 616, 309 Mass. 282. 

Under will creating a trust with pro- 
vision empowering trustee to pay to 
either of testator’s children such part 
of principal of trust fund as deemed 
necessary for reasonable comfort or 
for assistance of such child in business, 
the payments not to exceed $5,000 to 
daughter and $10,000 to son, and that 
any indebtedness, to extent of $10,000, 
owed by son to testator at testator’s 
death, whenever incurred, should be 
paid without interest by deduction 
from payments to son authorized under 
will, where son was indebted to tes- 
tator on unsecured notes exceeding 
$10,000 and on a secured note for $11,- 
000, and unsecured notes were out- 
lawed, it was within trustee’s discre- 
tion to cancel any part of secured and 
unbarred indebtedness up to $10,000 
by payments under will.—Boston Safe 
Deposit & Trust Co. v. Stebbins, 34 N. 
H.2d 616, 309 Mass, 282. 


§ 2158 
Pa.Orph. Acceptance of a legacy is 
not necessary before title passes to the 
legatee, but refusal to accept or re- 


orr ment to th nt’s e 

or to those entitled to take under the 
will or under law.—In re Neeld’s Hs- 
tate, 38 D. & C. 381. 

Cal. When a testator dies, legatee 
obtains a power, in itself a limited 
right of ownership, to determine ulti- 
mate disposition of property regardless 
of acceptance on his part, and if he 
makes no renunciation, full title vests 
in him when he acquires possession and 
control, but if he chooses to renounce 
he determines by that action that the 
title will pass on to some other heir 


or legatee.—In re Kalt’s Estate, 108 P. 
2d 401, 16 Cal.2d 807, prior opinion 
102 P.2d 399. 


A legatee’s power to determine the 
ultimate disposition of property regard- 
less of acceptance on his part is es- 
sentially analogous to a general power 
of appointment under a will within the 
rule that the donee of such a power 
cannot exercise it in favor of some 
third person other than a bona fide 
purchaser for value where the claim of 
his creditors would thereby be defeated. 
Civ.Code, §§ 3439-3440.5.—In re Kalt’s 
Estate, 108 P.2d 401, 16 Cal.2d 807, 
prior opinion 102 P.2d 399. 

_Mass. Devisees under a wil] have a 
right to elect whether or not they will 
accept a devise.—Daley v. Daley, 32 
N.E.2d 286. 

§ 2159 


Mo. Where devise to testator’s son 
was beneficial, and was not burdened 
with conditions or obligations, the son 
who waited more than 15 months after 
testator’s death before attempting to re- 
nounce the will ‘accepted’ the devise 
and attempted renunciation was inef- 
fectual, leaving the land subject to at- 
tachment proceeding against the son.— 
Sanders v. Jones, 147 S.W.2d 424. 

§ 2160 3 

Iowa. Beneficiaries in will cannot ac- 
cept a part of devise most favorable 
to them and refuse to accept unfavor- 
able condition.—Brown y. Kalene, 296 
N.W. 809. 

N.Y.Sur. In determining whether 
wife coald renounce one legacy under 
husband’s will and accept another, tes- 
tator’s intention as expressed in will 
was controling.—In re Matthiessen’s 
Will, 23 N.Y.S.2d 802, 175 Mise. 466. 

Where husband gave legacy to wife 
and in a separate paragraph of will 
set up trust for wife for life or for 
stated maximum term with remainders 
over, and there were no burdens or 
conditions attached to either bequest, 
wife could renounce the trust legacy 
and accept the other. Personal Prop- 
erty Law, § 15; Real Property Law, § 
63.—In re Matthiessen’s Will, 23 N.Y. 
§.2d 802, 175 Misc. 466 

Mass. A renunciation or a disclaimer 
of a devise must be clear and unequivo- 
cal, and until devisees actually renounce 
their assent to the provisions of a will 
which are apparently beneficial to them, 
their assent will be presumed.—Daley v. 
Daley, 32 N.H.2d 286. 


§ 2161 

Mo. When a testamentary gift is 
beneficial to the donee, acceptance by 
him is presumed though the presump- 
tion is rebuttable—Sanders vy. Jones, 
147 S.W.2d 424. 

Mo. Where a will, at the instance of 
the sole beneficiary thereunder, was ad- 
mitted to probate and the beneficiary 
never renounced such will in order to 
claim her rights in estate as widow of 
testator, presumption was that such 


widow accepted the provisions of the- 


will including transfer to her of the fee 
in the homestead.—Barker v. Hayes, 
147 S.W.2d 429. 

Pa.Com.Pl. There is a presumption 
that every devisee has accepted the 
bounty of the testator, and the burden 
of proof is on the devisee to rebut the 
presumption by evidence of some un- 
equivocal act.—Provident Trust Co, vy. 
Thompson, 56 Montg, 339. 

Where devisee himself probated the 
will, it was held, under the evidence, 
that he did not meet the burden of 
proof resting on him to demonstrate his 
refusal of the devise.—Provident Trust 
Co. v. Thompson, 56 Montg. 339, 


state! 


quests and conveyances unde: 

his father’s will was bound — 

terms of the will and could not 

sequently attack them.—Alcorn 

SED, 32_N.E.2d 982, 309 IlLApp. 
an. 


Where there was no evidence — 
that partial distribution made to devi- 
sees and legatees was understood to be 
or was accepted by them as a full 


of, 


final release of their rights and claim 


under testator’s estate, they wer ot 
“estopped” to. assert their rights eae 
the will—Tomb vy. Bardo, 114 P.2 


320, 153 Kan. 766. 
N.Y.Sur. Where testator | 
conditions to a legacy, the benefic 
cannot accept the benefits and r 
the burdens.—In re Matthiessen’s W 
23 N.Y.S.2d 802, 175 Mise. 466. 
N.Y.Sur. A bequest in a will must 
be taken as it is made or not at al 
—In re James’ Will, 27 N.Y.S.2d 
176 Misc. 741, affirmed In re Jar 
Hstate, 27 N.Y.S.2d 1016, 261 App.Div. 
991, reargument denied 27 N.Y.S.2d 

1020, 261 App.Div. 1092. ret 

§.C. Where testator executed a de 
conveying land to wife in fee sim 
and thereafter executed a wil 
porting to devise to wife a life es 
in land with fee in remainder to tes 
tor’s children, even if wife’s acts 
continuing to live on land after te: 
tor’s death constituted an ‘‘accepta 
under terms of will, the doctrin 
“estoppel” did not apply, under 
circumstances, to preclude wife 
those claiming under her from cont 
ing that wife had a fee-simple es 
under deed.—Hubbard v. Beverl 
S.E.2d 740, 197 S.C. 476. = 

Tex.Civ.App. Where testatrix’ daugh 
ter received benefits under her mother’ 
will, to which, in the absence of 
daughter would have had no right, 
will showed by express declaration the 
all personalty which testatrix’ daughter 
claimed that executor converted was 
disposed of by will as testatrix’ sepa- 
rate property, and all facts were known 
to testatrix’ daughter, testatrix’ daugh- 
ter was not entitled to recover any- 
thing from executor for conversion. 
Edsall v. Hutchings, 143 S8.W.2d 700 
error refused. aoe 

Where one elects under a will to 
cept the benefit therein granted, h 
must adopt the contents of the whe 
will, so far as it concerns him, an 
nounce every other right inconsis 
with it.—Edsall v. Hutchings, 1 


W.2d 700, error refused. 
§ 2164 ; 
Colo. Under will imposing co 


tions to devise or legacy, no devise¢ 
or legatee is. obliged to take, but he 


P.2d 566. 
N.J.Ch. The acceptance of a le ; 
to which a legal condition is ann d 
makes that condition binding.—Girard | 
Trust Co. v. Schmitz, 20 A.2d 21, 129 
N.J.Eq. 444. 


legatees as a matter of policy, sin 
injury to creditors is involved.—Inh 
Kalt’s Estate, 108 P.2d 401, 16 Cal 
807, prior opinion 102 P.2d 399. 


: 
Br 
A legatee is free to renounce even a 
beneficial bequest so long as the rights 
of third parties are not involved, bu by 
if the claims of his creditors woul 
thereby be defeated he may not exer 
cise the same freedom.—In re Kalt’s 
Estate, 108 P.2d 401, 16 Cal.2d 807, 
prior opinion 102 P.2d 399. : 
Mass. A renunciation or a disclaimer 
of a devise must be clear and unequivo- 
cal, and until devisees actually renounce 
their assent to the provisions of a will 
which are apparently beneticial to them, 
their assent will be presumed.—Daley vy. 

Daley, 32 N:H.2d 286. 

Mo. A devisee may accept or decline 
a testamentary gift and he may re- 
nounce his right under the will even 
though the gift is beneficial to him, 
provided he has not already accepted 
it—Sanders v. Jones, 147 S.W.2d 424. 

If a donee desires to renounce a tes- | 
¢ 


he eae. & 


gift presumably _ beneficial 
she 1 ime.—Sanders v. Jones, 147 

 §.W.2d 424. 2 

__ Where devise to testator’s son was 
: beneficial, and was not burdened with 
- eonditions or obligations, the son who 

waited more than 15 months after tes- 
ator’s death before attempting to re- 
-nounce the will “accepted” the devise 
and attempted renunciation was _ inef- 
-fectual, leaving the land subject to at- 
achment proceeding against the son.— 
anders v. Jones, 147 S.W.2d 424. 
‘N.Y.Sur. A beneficiary need not ac- 
cept a legacy in his favor but may dis- 
claim or renounce his right under the 
will even where the gift to him is bene- 
al, provided he has not previously 
accepted any of the benefits of the gift. 
- re Matthiessen’s Will, 23 N.Y.S. 
2d 802, 175 Mise. 466. 

‘legacy is merely an “offer” and 
herefore may be renounced or dis- 
imed without consideration.—In_ re 
23 N.Y.S.2d 802, 


§ 2169 

Under New York law, where 
testatrix gave her brother power of ap- 
--pointment and the brothér designated 
atrix’ sons as appointees, the sons’ 
nciations of all rights under the 
ointment prevented the transmission 
the property to the sons through the 
ati but would not 


tions of the estate as would come di- 
-ectly from the testatrix and were not 
sposed of by her will.—Central Han- 
r Bank & Trust Co. v. Commissioner 
nternal Revenue, 118 F.2d 270. 
Under New York law, where testatrix 
‘ave power of appointment to her 
brother and brother designated testa- 
’ sons as appointees, the sons by 
ouncing their right to take under 
power could elect to take directly 
from their mother.—Central Hanover 
Bank & Trust Co. v. Commissioner of 
Internal Revenue, 118 F.2d 270. 

Cal. Where a _ legatee renounces his 
est in fraud of his creditors, the 
obate court should give the renuncia- 
n no effect in issuing the decree of 
istribution, Civ.Code, §§ 3439-3440.5, 
—In re Kalt’s Estate, 108 P.2d 401, 
al.2d 807, prior opinion 102 P.2d 


a. When beneficiaries renounce 
d r devise, nothing further passes to 
them under will and devise becomes 

ribs 29 rare property.”—Brown y. Kalene, 


Mo. When a devise is renounced, the 
o( Peminciation relates back to moment 
} when gift was made and prevents it 
from ever taking effect, leaving the de- 
visee without an interest in the proper- 
and without liability in connection 
eee Senders v. Jones, 147 S.W. 


N.Y.Sur. If a legacy is renounced or 
— not accepted, it never becomes effective 
and title relates back to the death of 
the testator.—In re Matthiessen’s Will, 
23 N.Y.S.2d 802, 175 Mise. 466. 
~ Where wife renounced legacy set up 
in husband’s will for wife for life but 
not to exceed 20 years, with remain- 
ders over to husband’s children and de- 
scendants of any deceased child per 
stirpes, the trust would continue and 
the renounced trust income would go 
to those entitled to the next eventual 
estate. Real Property Law, § 63.—In 
re Mitthiessen’s Will, 23 N.Y.S.2d 802, 
175 Misc. 466. : 
«Where wife renounced legacy under 
will setting up trust for wife for life 
or for stated maximum term, with re- 
_mainders over to testator’s children 
‘and descendants of any deceased child 
per stirpes, and will provided that at 
termination of trust, the principal 
: -ghould be divided one-third to wife if 
5 she were still living and unmarried 
oe and “balance” among children and their 
“e ” s . 
descendants, ‘“balance’’ included entire 
trust principal if no part of it would 
go to wife for any reason, including 
renunciation, but where remainders 
were contingent and therefore could 
not be accelerated, trust would continue 
and final distribution await expiration 


. . 


he should do so within a rea- Law, § 15; Real 
Hae. ‘In’ re Matthiesse 


5 n’s 
802, 175’ Mise. 466. © ‘ the 
§ 2171 ii 

Cal.App. Where testator anticipates 
that his estate might be insufficient to 
pay all legacies in full and provides 
for abatement in certain order, testa- 
tor’s expressed intention governs.—In 
re Flint’s Estate, 104 P.2d 516. 

Under will providing that, if re- 
quirements for creating trusts for wife 
and sister-in-law made it impossible 
to fully satisfy other bequests, they 
should be ratably decreased to extent 
found necessary, testator, in effect, des- 
ignated bequests for the maintenance 
of his wife and sister-in-law as pre- 
ferred legacies which he desired to be 
first paid after debts and expenses of 
administration had been met, and all 
other legacies were placed in one group 
regardless of kinship or nonkinship, 
and, assets of the estate being insuffi- 
cient to pay all other bequests in full, 
such bequests were properly ratably 
decreased. Civ.Code, § 1357, subd. 5; 
§§ 1361, 1362; Probate Code, § 161, 
Bi oie caine re Flint’s Estate, 104 P. 


N.Y.Sur. A legacy is to be preferred 
only if such is the testator’s intention, 
and preference is the exception and 
equality the rule—In re Oakley’s Es- 
tate, 24 N.Y.S.2d 28, 175 Misc. 468. 

N.Y.Sur. Where will provided for 
the creation of trusts for grandchil- 
dren “otherwise unprovided for’ and 
the grandchildren were the special ob- 
jects of the testator’s bounty, proof 
that the beneficiaries were “otherwise 
unprovided for’ to establish right of 
priority over other legacies would be 
limited to possession of funds and 
property in the individual ownership 
of each beneficiary, and the amount 
of property owned by their parents 
was of no relevancy. Personal Prop- 
erty Law, § 17; Real Property Law, 
§ 62; Surrogate’s Court Act, § 221.— 
In re Israel’s Hstate, 26 N.¥.S.2d 656, 
176 Misc. 120. 


Ohio App. Under will giving to wife 
$25,000 including allowance for first 
year’s support and dower interest, to 
niece $20,000 and to another $10,000 
in money, and providing that should 
estate remaining after fulfillment of 
such bequests be insufficient to pay 
remaining bequests, the remaining lega- 
tees should share pro rata in the re- 
mainder, the legacies to wife, niece and 
other were given priority over all other 
legacies, but were given equal priority 
as between themselves.—Holly y. Phar- 
es, 32 N.H.2d 64. 


§ 2177 

Cal.App. Under will devising house 
and lot to executrix for life and direct- 
ing that executrix maintain and pay 
taxes on the property, where occupation 
of the property by executrix after death 
of testator was not as executrix but as 
life tenant, executrix was personally 
bound to bear the expense of taxes and 
fire insurance.—In re Shannon’s Wstate, 
1104 P20 1017 


Mass. The federal estate tax is a 
charge against the estate, but the state 
tax, while payable in the first instance 
by the executor or administrator, must 
ultimately be paid by the legatee or 
other persons who have received the 
decedent’s property. Revenue Act 1926, 
§ 301(a), 26 U.S.C.A. Int.Rev.Code, § 
810; Revenue Act 1932, § 401, as 
amended by Revenue Act 1935, § 201, 
26 U.S.C.A, Int.Rev.Code, § 935; G.L. 
(Ter.Ed.) ¢c. 65, § 17.—Beals v. Magenis, 
31 N.E.2d 20, 307 Mass. 547. 

A testator may allow the burden of 
both federal estate taxes and _ state 
legacy and succession taxes to fall 
where the law has placed it, or may 
shift the burden and provide that it 
shall be ultimately paid out of the 
shares of those who ofherwise would 
not be required to bear any part of 
either tax. Revenue Act 1926, § 301 
(a), 26 U.S.C.A. Int.Rev.Code, § 810; 
Revenue Act 1932, § 401 as amended 
by Revenue Act 1935, § 201, 26 U.S. 
C.A. Int.Rev.Code, § 985; G.L., Ter.Hd., 


- NJ.Ch. 


Where tes ’ estate Vv 

insufficient to pay in full both pro: 

sions for perpetual care of cemetery lot 
and general legacies, the provision for 
erpetual care of cemetery plot would 
e given priority—Rutherford Trust 
oe v. Stagg, 14 A.2d 514, 127 N.J.Eq. 


N.J.Orph. Under will, bequeathing 
stated sum to testatrix’ two daughters 
and grandson, giving specified amount 
to trustee for five other grandsons, 
with directions to pay fifth of princi- 
pal and accumulated income to each 
of such grandchildren attaining age 
of 21 years and share of any bene- 
ficiary dying before attaining such age 
to one of such daughters, and leaving 
residue of estate, including realty, to 
daughters equally, such legacies must 
be abated pro rata, in absence of suf- 
ficient personal estate for full payment 
thereof, and payments made on account 
of distributive shares must be added 
to balance in executor’s hands after 
payment of costs, expenses, ete., and 
total sum divided in proportions of 
2/9 to each daughter and 1/9 to each 
of five grandchildren other than trust 
beneficiary dying before attaining age 
of 21 years.—In re Lake’s Estate, 16 A. 
2d 589, 19 N.J.Mise. 52. ; 

N.Y.Sur. Where testator bequeathed 
his residuary estate to his executor 
and trustee with directions to pay cer- 
tain legacies, and to pay surplus to 
corporate legatees, if residuary es- 
tate was insufficient to pay legacies, 
amount of lapsed legacy was required 
to be applied first to satisfy all other 
legacies before any portion was pay- 
able to corporate legatees, since cor- 
porate legatees were ultimate residuary 
legatees, and other legacies were ‘“‘gen- 
eral legacies’’.—In re Foster’s Estate, 
22 \N.Y.S.2d.1252, 174 Mise. 933. 

N.Y.Sur. Within the rule that a 
legacy given for the support, mainte- 
nance: or education of a near relative 
otherwise unprovided for will be pre- 
ferred in the event of a deficiency in 
the estate to pay in full all general 
legacies, ‘otherwise provided for” 
meang more than a nominal provision 
or one the testator would regard as 
plainly insufficient.—In re Israel’s Hs- 
tate, 29 N.Y.S.2d 232, 176 Misc. 786. 

In determining whether certain lega- 
cies should be preferred upon abate- 
ment of legacies because assets of es- 
tate are insufficient to pay all general 
legacies, on ground that they were 
given for support, maintenance or edu- 
eation of near relatives otherwise un- 
provided for, the court seeks to read 
testator’s mind.—In re Israel’s Hstate, 
29 N.Y.S.2d 232, 176 Misc. 786. 

In order to ascertain presumed in- 
tent of testator to prefer certain lega- 
cies in event of abatement of legacies 
because assets of estate are insufficient 
to pay. all general legacies, on ground 
that they were given for support, main- 
tenance or education of near relatives 
otherwise unprovided for, it becomes 
necessary to consider surrounding cir- 
cumstances, including relationship be- 
tween parties, dependence of beneficia- 
ry upon testator, the natural or as- 
sumed obligation of testator toward 
beneficiary, purpose of testator in mak- 
ing the provision, and necessity of 
such provision for support and com- 
fort of beneficiary.—In re Israel’s Hs- 
tate, 29 N.Y.S.2d 232, 176 Mise. 786. 

Provisions in will creating trust for 
testator’s four grandchildren would not 
be preferred upon abatement of legacies 
because assets of estate were insufficient 
to pay all general legacies, on ground 
that they were given for support, main- 
tenance or education of near relatives. 
“otherwise unprovided for,” where none 
of grandchildren were dependent on tes- 
tator during his lifetime for mainte- 
nance or support, and testator never 
assumed any responsibility for their 
support, and no obligation rested upon 
him by law.—lIn re Israel’s Wstate, 29 
N.Y.S.2d 232, 176 Misc. 786 

Where will provided for creation of 
trusts for testator’s four grandchil- 
dren, provision directing trustee to ac- 


ty 


lations at 
tator could not \ 
-grandchildren’s income should be sup- 
plemented by his legacy to secure 
either their support or education, so as 
to authorize a preference, to such pro- 
-_-yisions over otlver legacies upon abate- 
ment of legacies because assets of es- 
tate were insufficient to pay all gen- 
eral legacies, on ground that they were 
given for support, maintenance or edu- 
eation of near relatives otherwise un- 
provided for.—In re Israel’s Estate, 29 
N.Y.S.2d° 282, 176 Misc. 786. 
Provision in will creating trust in 
which son of testator’s cousin was 
named as beneficiary was in nature of 
mere “bounty”, and it was not entitled 
to preference upon abatement of lega- 
cies because assets of estate were in- 
sufficient to pay all general legacies on 
ground that it was given for support, 
maintenance or education of near rela- 
tive otherwise unprovided for, although 
trust was for. beneficiary’s support, 
maintenance and education, since bene- 
ficiary was neither a near relative nor 
a denendent.—In re Israel’s Estate, 29 
NY. .Si2d 232-1768 Mise! 786; 


§ 2182 
Fla. Where a will, after providing 
for payment of income from specifically 
described bonds to named beneficiaries 
during their lives, provided that any 
deficiency due to specified contingencies 
should be made up out of “any money 
then available in the estate” or “any 
funds in the hands of executors”, the 
corpus of the estate was thereby made 
available to insure the maintenance of 
the annuities thus provided for, which 
should be paid in full despite subse- 
quent general depreciation in value of 
bonds and income therefrom, and at the 
expense of scholarship fund provided 
for in residuary clause, in much less 
definite terms by which testator made 
recommendations and requests rather 
than explicit directions.—Luxmoore vy. 
Wallace, 199 So. 492. 
Mo.App. Under will directing pay- 
«© ment of testator’s debts and funeral ex- 
penses, bequeathing $100 for upkeep 
of family cemetery, bequeathing $1,000 
to church, bequeathing all of the ‘“re- 
mainder’ of testator’s personalty of 
every kind to named legatees, and stat- 
ing that testator intended that bequest 
to include, among other personalty, 
“the $2400.00 loan” testator held on 
Jegatees’ farm, the “‘‘remainder”’ was 
personalty remaining after payment of 
debts and two prior bequests, and the 
\ bequest of the $2,400 loan was a “gen- 
eral bequest’, and hence bequest to 
church was payable before legatees 
would take anything under residuary 
clause.—Methodist Episcopal Church 
of Marceline y. Thomas, 145 S,.W.2d 
157. 

N.Y.Sur. The common-law rule that 
a residuary legacy must first abate 
before general] legacies are required 
to do so is an ancient rule formulated 
in the courts to give effect to what 
the courts judged was the probable in- 
tention of deceased.—In re Morris’ Es- 
tate, 25 N.¥.S.2@ 48, 175 Misc. 773. 


Where deceased made a generul be- 
quest to charitable corporation and a 
residuary bequest to another charitable 
corporation and the aggregate value 
of the legacies exceeded the statutory 
maximum of one-half of the estate, 
the common-law rule that a residuary 
legacy must first abate before general 
legacies are required to do so wus ap- 
plicable so that general legatee was 
entitled to be paid in full and the re- 
mainder of the statutery maximum was 
payable to the residuary legatee. De- 
ecedent Estate Law, § 17.—In re Mor- 
ris’ Estate, 25 N.Y.S.2d 48, 175 Misc. 
773 


N.Y.Sur. A gift of a trust remainder 
to the residmany estate cannot become 
effective until all prior donations made 
by the will have been paid in full.— 
In re Meiselman’s Hstate, 29 N.Y.S.2d 
845, 177 Mise. 46. i 

Where will provided for creation of 
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were insufficient to establish trusts in 
amount directed in will and amount 
available was held by executors in 
solido in satisfaction of trust gifts, 
on death of one of the sisters portion 
of retained assets properly attributable 
to her trust was not distributed to 
residuary charities but was added to 
trust for surviving sister to bring 
principal up to amount fixed by will. 
—In re Meiselman’s Wstate, 29 N.Y. 
S.2d 845, 177 Mise. 46. 


§ 2188 

N.Y.Sur. Where will directed that 
legacies of named persons should be 
in lieu of their commissions as execu- 
tors and that they expressly waived 
any further compensation for their 
services as executors and that all lega- 
cies should be treated on an absolute 
parity, on abatement of legacies hecom- 
ing necessary because of inadequacy of 
assets, legacies to named persons were 
not entitled to receive a_ preference 
over the other legacies on theory that 
named persons were quasi-purchasers, 
since named persons were required to 
do all in their power to effectuate terms 
of will in the entirety if they desired 
to claim benefits accorded thereby.—In 
re Melgood’s Will, 21 N.Y.S.2d 763, 174 
Mise. 754. 


§ 2189 

Ky. A widow accepting the benefits 
of a will cannot claim any rights 
against the estate of her deceased hus- 
band inconsistent therewith and her de- 
vise is like all others, chargeable with 
its proportionate share of the debts and 
eosts of administration if the undevised 
estate is not sufficient therefor. Ky 


St. 1404, 2136, 2137._Maynard’s 
Adm’r vy. Maynard, 146 S.W.2d 343, 
985. Ky 7 5) 


Where testator directed that all just 
debts and funeral expenses should be 
paid out of his estate, directed execu- 
tor to sell real and personal property, 
bequeathed to his wife one-half of pro- 
ceeds of personalty and an additional 
sum equal to cash value of her dowery 
interest in real estate, and where widow 
elected to accept the bequest, debts and 
costs of administration were to be paid 
in the same way as if testator had died 
intestate and the widew’s share calcu- 
lated upon net estate rather than upon 
gross estate. Ky.St. §§ 2136, 2137.— 
Maynard’s Adm’r y. Maynard, 146 S.W. 
2d 348, 285 Ky. 75. 


Minn. Where testator devised non- 
homestead realty to his widow for 
life, with remainder over, and the real- 
ty had to be sold for payment of debts 
and expenses of administration, and 
residue was less than the value of the 
widow’s life estate, she, having elected 
to take under the will, and having so 
surrendered her right to renounce, took 
as a purchaser and for consideration, 
and hence the value of the remainder 
should first have been resorted to for 
the payment of debts and expenses, 
thereby preferring the devise to the 
widow. aws 1935, ec. 72, § 29, subd. 
1; §§ 47, 146.—In re Paulson’s Es- 
tate, 293 N.W. 607. 

N.Y.Sur. The rules concerning a 
widow’s right to preferential treat- 
meat as to legacies for her benefit have 


‘not been changed by reason of abol- 


ishment of dower right.—In re Lani- 
gon ® Will, 21 N.Y.S.2d 550, 174 Misc. 
570. 


Provisions made for benefit of widow 
in testator’s will were entitled to 
preferential treatment. over all other 
legacies, where will contained no indi- 
eation of a contrary intention and, for 
all that appeared, widow was entirely 
dependent upon bounty of testator for 
her support and maintenance, and tes- 
tator left no other dependents.—In re 


Lanigan’s Will, 21 N.Y¥.S.2d 550, 174 
Misc.. 570. 
§ 2192 
N.J. Inheritance taxes on legacies 


» a u 
trix’ general estate, u1 ee 
closed a contrary inte 
54 :35-6.—Rippel v. King, 
128 N.J.Eq. 179, affirming 
126 N.J.Eq. 297. \ htt 
_ Direction in will that all inherita: 
taxes levied against bequests or b 
ficiaries in the will named 
be paid by testatrix’ estate, so | 
the beneficiaries should receive the : 
amount of their respective beques 
without any such deductions, was n 
broad enough to cover inherita ta 
es on legacies given by cod 
S.A. 54:35-6.—Rippel v. King, 1 
758, 128 N.J.Eq. 179, affirming 
T1717, 126 N.JHg. 297. 

Where testatrix devised resid 
her estate to three named individu 
and eight named charities, and direct- 
ed that all inheritance taxes I ; 
against the bequests or benefi 
should be paid by her estate, a 
of the named _ individuals died 
fore testatrix, the direction as to 
ment of inheritance taxes a 
tax on, residuary shares, 
tax on share of the named indi 
as to which testatrix died int 
and executors in calculating re 
should first deduct taxes on th 
shares passing by will and then 
the remainder into 11 parts. | 
54:34-2, 54:35-6.—Rippel v._ 
A.2d 758, 128 N.J.Eq. 179, affi 
Ai2d TG) 126°. NUD ai 29% 

N.Y.Sur. The provision of a will 
recting executors to pay all debts. 
funeral expenses and federal esi 
taxes without apportionment was 
tended by testatrix to apply o1 
property passing under her wi 
disclosed no intent to relieve an 


cedent Estate Law, § 
lies’ Estate, 21, N.Y.S.2d 2 
459. ; 

N.Y.Sur. Dece 
Hstate Law for proration by Su 
gate of taxes paid by fiduciary ans 


124, subd, 1.—In re Bull’ 
N.Y,S.2d 5, 175 Mise, 197. 4 

Will provision for payment 
taxes from residue of estate so- 


s Es 


ceived property which was par te 
tatrix’ tax estate but not part of 
true estate, which persons would, ther 
fore, be required to make ta 
tributions proportionately, after 
ing allowance for exemptions, 
in accordance with statutor 
apportionment. Decedent Galata 
§ 124, subd. 1.—In re Bull’s Esta 
N.Y.S8.2d 5, 175 Mise. 197, — ¢ j 
Pa.Super. An inheritance tax is ulti 
mately payable by the legatee or o 
of the property passing to him, unless 
the will clearly indicates, either e 
pressly or by implication, that ft) 
legacy was given free of the tax. 7 
P.S. § 2301.—In re Rettew’s Estate, 1 
A.2d 322. ; A 
Where original will gave remainder 
of testatrix’ estate to executor to con- 
vert into money and to pay proceeds, 
after deducting direct inheritance tax- 
es, etc., to certain institutions, but by 
second codicil specific devise made to 
devisee was withdrawn from general 
residue of the estate as constituted - 
under the original will, the direction 
regarding payment of inheritance tax- 
es could not be construed to refer to 
the specific devise made by the second 
eodicil, since the testatrix’ will plainly 
showed that the direetion to bay in- 
heritance taxes related exclusively to 


age 

Ber, 892192 

the residuary estate. 72 P.S. § 2301.— 
In re Rettew’s Estate, 16 A.2d 322. . 

Pa.Orph. Whenever a testator by his 

last will and testament provides that 
all legacies therein shall be free of 
tax, the provision does not mean that 
the inheritance tax on joint property 
which passes to the survivor by opera- 

tion of law, shall be paid by the es- 
tate, but it must be paid by the sur- 
vivor.—In re lLamberton’s Hstate, 23 
Brie 1. . 


; § 2193 
_-—-«*Ind.App. A bequest of whatever de- 
---~posits or eredits testatrix might have 
with a designated building and savings 
association to her nieces and nephew 
share and share alike was a “specific 
-. Jegacy’” which should not have been 
abated to any extent, unless some law- 
ful agency intervened, until after com- 
plete abatement of general legacies in 
payment of debts of the estate. Burns’ 
 Ann.St. § 6-1304.—Cornet v. Guedel- 
hoefer, 30 N.H.2d 318. : 
La. Where testatrix granted particu- 
lar legacies to each of her three sons, 
and by subsequent clause bequeathed to 
one of her sons the disposable portion 
of her estate as an extra portion, and 
_testatrix did not leave enough money in 
addition to particular legacies to make 
up legacy of disposable portion of her 
estate, which was one-third of net val- 
ue of whole estate, particular legacies 
would be given preference over legacy 
under a universal title. Rev.Civ.Code, 
arts. 1493, 1505, 1606, 1612, 1625, 1634, 
3)) Sow2d.- 7278, 
198 La. 53. 


- N.Y.Sur. Inferences are deemed to 
exist that testamentary wish will be 
nfringed, if specific object given by 
- will is compelled to contribute to pay- 
ment of general gifts, and that testa- 
tor desired nothing to go to residuary 
gifts, except possibly real estate, until 
full satisfaction of general legatees. 
- .—In re Topazio’s Hstate, 22 N.Y.S.2d 
+847, 175 Mise. 132. 
 _-N.Y.Sur. A specific legacy is not sub- 
ject to abatement as against a pecun- 
_iary general legacy, whether outright or 
. in trust—In re Burr’s Estate, 24 N.Y.S, 
i 20.°940,:175 Misc. 726. 
+ +Pa.Orph. The rule that specific leg- 
acies do not abate does not apply 
where a surviving spouse accepts the 
‘benefits conferred upon him or_ her 
by the will of the other.—In re Shee- 
__ler’s Bstate, 55 York 25. 

__ Where a testator without issue gave 
i idow “such interest in my estate 
as she would be entitled to had I died 
intestate” and made specific gifts and 
_ gave the residue to friends, and where 
_ the estate amounted to less than $5,- 
000.00, it was held the widow was en- 
titled to the entire balance for dis- 
tribution.—_In re Sheeler’s Estate, 55 
> York 25. 

abies § 2197 
- _N.J.Ch. The taxes provided for un- 
_ der the New Jersey Transfer Inheri- 

tance Tax Act are “legacy taxes’ or 
“succession taxes’ imposed on _ the 
right or privilege of succession, and 
are payable by the respective benefi- 
‘ciaries out of the testamentary gifts or 
intestate shares, but where a_ will 
makes provision for such taxes in a 
manner different from that which 
would otherwise be the case, such pro- 
vision is controlling. N.J.S.A. 54:33-1 
et seq.—Morristown ‘Trust Co. y. 
m, Childs, 47 A:2d 559, 128 N'J.Hq. 524, 
Where testator provided that his ex- 
ecutor should pay out of the residuary 
estate every federal or state transfer, 
inheritance, or estate tax imposed 
against his estate or against any gift, 
devise, or bequest therein provided, 
taxes imposed by the New Jersey 
Transfer Inheritance Tax Act were to 
be borne by the residuary testamen- 
tary estate, rather than by the respec- 
tive beneficiaries. N.J.S.A. 54:33-1 et 
seq.—Morristown Trust Co. v. Childs, 17 
A.2d 559, 128 N.J.Eq. 524. 
The direction by testator to his 
executor to pay out of the residuary 
estate every federal or state transfer 
inheritance or estate tax imposed 
against his estate or against any gift, 
devise or bequest therein provided, 
would not render the residuary estate 
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liable for taxes imposed by the New 


Jersey Transfer Inheritance Tax Act 
on gifts made under trust deeds execut- 
ed prior to the execution of the will, 
though the transfers under the trust 
deeds were, or might be determined to 
be, taxable as made in contemplation 
of death. N.J.S.A. 54:33-1 et. seq.— 
Morristown Trust Co. y. Childs, 17 A.2d 
559, 128 N.J.Haq. 524. 

N.J.Orph. Taxes on testatrix’ realty, 
devised to her daughters in residuary 
paragraph of will after specific lega- 
cies not fully payable out of personal 
estate, should not be paid out of bal- 
ance in executor’s hands after pay- 
ments on account: of legatees’ distribu- 
tive shares, but realty should be con- 
veyed to legatees in proportion to their 
legacies.—In re Lake’s Hstate, 16 A.2d 
539, 19 N.J. Mise. 52. 

N.Y.Sur. On abatement of legacies 
in will directing that all legacies be 
treated on an absolute parity and that 
all be deemed general legacies, to ex- 
tent that individual items belong to 
legatees, they were entitled to the pro- 
duce thereof since the date of testa- 
trix’ death, but any dividends or inter- 
est received thereon since the death of 
the testatrix should be prorated be- 
tween the individual legatee and the 
estate as a whole—In re Melgood’s 
Will, 21 N.Y.S.2d 763,174 Misc. 754. 

On abatement of legacies in will di- 
recting that all legacies be treated on 
an absolute parity and be deemed gen- 
eral legacies, in so far as the legacies 
were of identified asset items, legatees 
received them subject to a lien for the 
sum by which their gifts must abate 
and they could exonerate such items 
of property by payment of such sums, 
in default of which such property must 
be sold for the purpose of realization, 
with any sums in excess of the lien 
amounts payable to the legatees re- 
spectively.—In re Melgood’s Will, 21 
N.Y.8.2d 763, 174 Mise. 754. 

N.Y.Sur. The statute providing for 
equitable proration of estate tax 
against the interests of all beneficiaries 
named in will is constitutional. De- 
cedent, Estate Law, § 124—In re Del 
Drago’s Hstate, 23 N.Y.S.24 943, 175 
Misc. 489. s 

Where will made after effective date 
of statute governing apportionment of 
estate taxes was silent with respect to 
burden of the tax, testatrix was pre- 
sumed to have drawn will with knowl- 
edge that the statute providing for eq- 
uitable apportionment of taxes would 
apply to her estate. Decedent Bstate 
Law, § 124.—In re Del Drago’s Mstate, 
23 N.Y.S.2d 943, 175 Mise, 489. 


N.Y.Sur. Where it was determined 
that actual domicile of decedent at 
time of his death was New York, rath- 
er than Nassau, Bahama Islands, where 
he spent greatest part of year, estate 
taxes would be apportioned pursuant 
to New York Decedent Estate Law, 
rather than placing whole burden of 
estate taxes on residuary estate as 
provided by law of the Bahama Is- 
lands. Decedent Hstate Law, § 124.— 
In re Strebeigh’s Hstate, 27 N.Y.S.2d 
569, 176 Mise. 381. 

Under provision of will directing 
payment to deceased’s first wife, from 
whom he had been divorced, out of a 
trust created by will, of an annual 
sum which deceased in his lifetime had 
bound himself to pay her, status of 
first wife was that of a “creditor”, and 
not of a “gratuitous annuitant”, 
hence she was not subject to con- 
tribution for estate taxes pursuant to 
Decedent Estate Law. Decedent Bs- 
tate Law, § 124.—In re Strebeigh’s Hs- 
tate, 27 N.Y.S.2d 569, 176 Mise. 381. 

Where deceased executrix, who was 
also residuary legatee and residuary 
devisee under deceased’s will, failed in 
her will to indicate any wish respect- 
ing source of payment of estate taxes 
due on deceased’s property, but under- 
took to parcel out to various of her 
beneficiaries selected parts of proper- 
ty rights devolving upon her under 
deceased’s will, deceased executrix 
would be held to have intended that 
each element of property value orig- 
inally possessed by deceased and pass- 
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ing to her beneficiaries 


am 


ld 
tribute ratably to discharge of est 
tax lien existing thereon so long as 
estate tax on deceased’s property re- 
mained unpaid. Decedent Hstate Law, 
§ 124—In re Strebeigh’s Estate, 27 N. 
Y.S.2d 569, 176 Mise. 381. 

Where deceased’s widow, who was 
residuary legatee, residuary devisee and 
sole executrix’under will, undertook to 
parcel out by. will to various of her 
beneficiaries selected parts of property 
rights devolving upon her under de- 
ceased’s will, without indicating any 
wish respecting source of payment of 
estate taxes due on deceased’s proper- 
ty, the residuary personalty and resid- 
uary realty in deceased’s estate would 
be charged pro rata with contribution 
to aggregate taxes chargeable against 
widow’s residuary interest in deceased’s 
estate. Decedent Estate Law, § 124.— 
In re Strebeigh’s Estate, 27 N.Y.S.2d 
569, 176 Misc. 381. 

Where deceased’s widow, who was 
residuary legatee, residuary devisee 
and sole executrix under will, under- 
took to parcel out by will to various 
of her beneficiaries selected parts of 
property rights devolving upon_ her 
under deceased’s will, without indicat- 
ing any wish respecting source of 
payment of estate taxes due on de- 
ceased’s property, apportionment of 
estate taxes would be made without re- 
gard to fact that deceased’s widow 
had died, with qualification that wid- 
ow’s death before she made any deci- 


‘sive choice as to sources from which 


estate taxes were to be obtained neces- 
sitated a ruling by Surrogate’s Court 
as to sources of the taxes. Dece- 
dent Hstate Law, § 124—In re Stre- 
beigh’s Estate, 27 N.Y.S.2d 569, 176 
Mise. 381. 

In apportioning estate taxes pursu- 
ant to Decedent Estate Law, some part 
of taxes should come from deceased’s 
widow by reason of her acquisition up- 
on deceased’s death of proceeds of a 
joint bank account, subject to proviso 
that exemption privilege recognized in 
such law must be taken into account 
in computing any contribution by her. 
Decedent Wstate Law, § 124,—In re 
Strebeigh’s Estate, 27 N.Y.S.2d 569, 
176 Mise. 381. 

N.Y.Sur.. Under statute providing for 
the proration among persons interested 
in an estate of the amount of federal 
and state estate taxes, the proration 
should be fixed with respect to the fed- 
eral estate tax on the total value of 
the estate as determined by the federal 
taxing authorities and with respect to 
the state estate tax on the total val- 
ue fixed by the state taxing Authori- 
ties. Decedent Estate Law, § 124; Tax 
Law, § 249-m et seq.—In re Tierney’s 
oun 28 N.Y.S.2d° 351, 176° (Mise. 


N.Y¥.Sur. Where there would be no 
residuary estate, so that provision of 
will directing that estate taxes shoud. 
be paid from residuary estate could 
not be given effect, the estate taxes 
were required to be equitably appor- 
tioned among the various legatees. 
Decedent Hstate Law, § 124.—In re 
Martin’s Estate, 29 N.Y.S.2d 159, 176 
Mise. 805. 

Pa.Super. Where testatrix directed a 
sale of her real estate and the payment 
of certain legacies from the proceeds, 
but the proceeds were insufficient to 
pay the legacies in full, the legacies 
would be abated pro tanto.—In re 
Douds’ Wstate, 20 A.2d 913, 145 Pa. 
Super. 73. 

Where testatrix directed a gale of her 
real estate and the payment of certain 
legacies from the proceeds, but the pro- 
ceeds were insufficient to pay the lega- 
cies in full, interest on the legacies was 
not payable from the general estate but 
would be disregarded, though an abate- 
ment to be proportionate should include 
interest.—In re Douds’ Wstate, 20 A.2da 
913, 145 Pa.Suner: 73. 

Pa,Orph. Where bequests in a will 
are all general, those entitled thereto 
will share equally in the assets of the 
estate after the payment of the specific 
Pe VE re Warfel’s Dstate, 22 Hrie 


Wash, A devisee’s share of tes- 


d administra - expenses 
from t of estate not disposed of 
by will. Rem.Rev.Stat. § 1506.—In re 
Cloninger’s Estate, 112 P.2d 139. 


; § 2199 ; 

Cal.App. ‘“Ademption” of a specific 
legacy is the extinction or withdrawal 
of it in consequence of some act of 
testator equivalent to its revocation, 
or clearly indicative of an intention to 


revoke. Probate Code, § 73.—In re Sor- 
ensen’s Estate, Bp eee, 241. 
oo 


Il.App. The doctrine of ademption 
does not apply to a demonstrative 
legacy inasmuch as it is payable out 
of the general assets if the fund out 
of which it is made payable fails.— 
Lenzen v. Miller, 33 N.H.2d 765, 309 
Il.App. 617. 

Where it appears that intention of 
testator is that designated fund shall 
be the only source of a legacy, the 
legacy will be construed as a ‘“‘spe- 
cific legacy’, subject to ademption by 
alienation or destruction of the fund. 
—Lenzen v. Miller, 33 N.H.2d 765, 309 
Ill.App. 617. 
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Cal.App. An “ademption” is effected 
by extinction of the thing or fund be- 
queathed or by a disposition of it 
subsequent to the will, which prevents 
its passing by the will, from which an 
intention that the legacy should fail 
is presumed. Probate Code, § 73.—In 
re Sorensen’s HWstate, 115 P.2d 241. 

Il.App. A change from _ absolute 
ownership. of real property, to a 
mortgage interest by way of security, 
or from a mortgage interest to the 
absolute ownership of the mortgaged 
property, revokes or adeems a devise 
or legacy of the interest given by a 
will.—Lenzen y. Miller, 33 N.H.2d 765. 
309 Ill.App. 617. 

Where will devised certain sum to 
testator’s niece and provided that it 
should be paid out of a mortgage and 
the mortgage never came into exist- 
ence, the will created a “specific leg- 
acy” which was ‘adeemed” because 
of failure of mortgage to come into 


existence.—Lenzen v. Miller, 33 N.H. 

2d 765, 309 Ill.App. 617. j 
W.Y.Sur. Where deceased’s widow, 

who was residuary legatee, residuary 


devisee and sole executrix under will, 
undertook to parcel out by will to vari- 
ous of her beneficiaries selected parts 
of property rights devolving upon her 
under deceased’s will, after widow’s 
death, net loss of property specifically 
devised by widow could not be made a 
charge to general estate of deceased, 
put rather one to whom property was 
specifically devised was required to bear 
the loss.—In re Strebeigh’s Estate, 27 
N.Y.S.2d 569, 176 Misc. 381. 
; 2207 
Cal.App. Where will specifically de- 
' vised testatrix’ home to designated leg- 
atee for life with remainder over to 
three other designated legatees, with 
provision that, if life tenant desired, he 
could sell property and divide proceeds 
four ways among himself and remain- 
dermen, and thereafter a sale of the 
property was effected by testatrix in 
her lifetime, conveyance of property by 
testatrix constituted a ‘revocation’ or 
“ademption” of specific devise of the 
property. Probate Code, § 73.—In re 
Sorensen’s Hstate, aoe P.2d 241. 


Pa.Orph. A grandchild has standing 
in Pennsylvania to invoke the doctrine 
of advancements against her aunts and 
uncles in connection with the distribu- 
tion of the estate of her grandmother, 
of which she is a residuary legatee.— 
In re Glessner’s Hstate, 40 D. & C. 271, 
57 Montg. 78. 

Pa.Orph. Whether money advanced 
by a decedent in his lifetime to those 
who may take as his heirs or legatees, 
is to be treated as a debt or an ad- 
vancement, is always a question of in- 
tention.—In re Ruch’s Estate, 19 Leh. 
L.J. 12, ; f 

An advancement is an irrevocable gift, 
without expectation of repayment ex- 
cept in the way of deduction, Thus a 


‘Leh.L.J. 12. a ee 


an ad- 
state, “19 


Lapse of time does not affect an ad- 
vancement, whereas a debt can be set 
off against a legacy only if subsisting 
and recoverable at the time of_the 
death.—_In re Ruch’s Hstate, 19 Leh. 
L.J. 12. . 

Money expended in the education of a 
child is presumed to be in discharge of 
a parental duty and not an_ advance- 
eae re Ruch’s Estate, 19 Leh.L.J. 


ent repels t 
ment.—In re Ru 


§ 2236 

App.D.C. Where will directed that 
advancement to  testatrix’ daughter 
should be charged against daughter’s 
share, ascertainment of testatrix’ in- 
tent, arrived at by a reasonable inter- 
pretation of the words used by her in 
the will, was necessary in determining 
what daughter’s share was within the 


meaning of the will—BHllery v. Wash- 
ington Loan & Trust Co., 113 F.2d 525. 
The court, in determining what 


daughter’s share was within meaning 
of will wherein testatrix charged ad- 
vancement to daughter against daugh- 
ter’s share, was required to place itself, 
figuratively speaking, in the position 
of testatrix to discover the significance 
of the words from her standpoint and 
construe the will in its entirety —Hllery 
v. Washington Loan & Trust Co., 113 
F.2d 525. 

Under will directing that. “said resi- 
due” of estate be held by trustee, 
charging daughter’s share with ad- 
vancement, one-sixth thereof for use 
of daughter, and directing that income 
arising therefrom be paid over to 
daughter during her life and, at her 
death leaving children, to said children 
in equal shares per stirpes until young- 
est living child arrived at 21, and that 
then “the* same’ be paid over and 
conveyed in equal shares to said chil- 
dren, testatrix intended that undivided 
one-sixth share of residue should be 
used as the common measure of daugh- 
ter’s share, of share against which ad- 
vyancement should be charged, of share 
from which income should be paid to 
daughter during her lifetime and to 
her children after her death, and of 
Share of estate devised in fee to daugh- 
ter’s children.—Ellery v. Washington 
Loan & Trust Co., 113 F.2d 525. 


Under will charging advancement to 
daughter against daughter’s share and 
directing that in event of death of any 
of testatrix’ children leaving no de- 
scendants the part of the residue 
devised in trust for children should be 
held upon ‘‘the same trusts as herein- 
before provided for the shares devised 
for the use of’’ the other children, tes- 
tatrix gave to the word ‘‘share’”’ its or- 
dinary meaning of a definite part or 
portion of the residue, and it was that 
share of the residue that was charged 
with the advancement and not the in- 
come recéived by daughter, where that 
income was not shared by her with 
anyone,—Hllery v: Washington Loan & 
Trust Co.,° 113 F.2d 5265. 


Iowa. Where will provided that pay- 
ments made or liabilities assumed by 
testator’s son and daughter on note ex- 
ecuted by husband of another daughter 
would be treated as an advancement to 
such daughter and would be deducted 
from her one-fourth share of testator’s 
estate, the share of testator’s son and 
daughter who made the payments to 
be increased in proportion to the 
amount of the advancement, and where 
advancement made exceeded the devise 
to the daughter, the trial court prop- 
erly found that the share of the daugh- 
ter who received the advancement was 
exhausted and that one-fourth inter- 
est devised to her went to the son 
and other daughter in equal shares.— 
Garner v. Meredith, 294 N.W. 363. 

N.Y.Sur. Where testator provided 
that he had made and would make vari- 
ous advances to his children, and that 
the advances were entered in books of 
account as kept by certain individual, 
and that such advances should be de- 
ducted from the portions bequeathed to 
his children, books of account, like will 
itself, spoke as of the date of the tes- 


legal representative on her death, and 


y to su 
against the children as remainec 
on the books of the testator at t 
of his death.—In re Clendenin’: 
24 N.Y.S.2d 506, 175 Mise, 58 

§ 2237 taba 
Under will provision st; 
that testatrix had advanced variot 
sums fo son and daughter, that notes 
for some of the ‘‘advances” had ~ 
executed and that testatrix for 
and cancelled all such indebtedn 
where testatrix sold land to cone 
January and executed deed in Fe 


ary, will was) executed in March, and 
purchase-money mortgage note wi 
executed by son and his wife in Apr 
when deed was delivered, the word ‘ 
vances” was not used in techn 
sense of “advancements” but inc! 
loans and gifts, and son’s indebtedne 
upon the mortgage note was intende 
to be cancelled.—‘'rott’s Estate y. 
son, 294 N.W. 777. ne! q 
§ 2245 . Bie 
Pa.Orph. Pntries made by the do 
in a family book or account are adi 
sible to show advancement.—I. 
Ruch’s Hstate, 19 Leh.L.J. 12. 


ter directing that “in ascertaining 
amount of said residue of my estai 


application beyond the time of ine 
sion of the advancement for the 
pose of ascertaining the residue, 
their use provided no support for : 
tention that advancement should no’ 
bear interest, where trustee was fur 
ther directed to hold residue f a 
use of other children and to pay e 
the income arising therefrom ‘during 
daughter’s life and during the lives | 
the other children.—Ellery vy. Wai 
ington Loan & Trust Co., 113 F.2d 5 
- That testatrix gave her two — 
rent-free use of her house coul 
be urged in support of contention — 
testatrix intended her daughter to have 
interest free use of an advancement 


and 
that advancement was made with ful 
knowledge on daughter’s part that - 
was to be accepted as an advance, : 
particularly where daughter yolunta 
ily entered into a contract for the pay 
ment of interest and paid interest 
30 years without questioning her ] 
bility therefor.—Hllery v. Washin 
Loan & Trust Co., 113 F.2d 525. 


§ 2251 “ 
App.D.C. Where an advancemen 
testatrix’ daughter was chargea 


with interest, and money paid to trus- 
tees by daughter under a contract i 
paid as interest, the amount paid could — 
not be applied as a satisfaction of t i: 
advancement.—Hllery v. Washington 
Loan & Trust Co., 113 W.2d)525.° 9) 
Even if testatrix’ daughter was no’ 
liable for payment of interest on a 
advancement, the District Court pro 
erly refused to apply money paid 
daughter under a contract in liquid 
tion of amount of advancement, whe 
residue alone was chargeable with ad 
vancement, and Jegal representative of 
daughter, who died in 1937, was not — 
a party to the proceeding, gince any 
claim which may have arisen in daugh- 
ter’s favor against the trustee or other 
persons as a result of such payments 
was purely personal and passed to her ~ 


the question of the legality of interest 
payments could not be injected into 
the case at the instance of one appear- 
ing independently of her interests.— 
Ellery v. Washington Loan & Trust 
Co., 113° F.2d 625. . 

N.Y.Sur. Where testator provided 
that he had made and should make var- 
ious advances to his children, that the 
advances were entered in books of ac- 
count as kept by certain individual, 


RS DORG Poe HAS dee Wat 


and that such advances should be de- 
-- dueted from the portions bequeathed to 
children, all advances which were prop- 
erly chargeable to the children should 
first be added to the residuary estate 
as a whole, and the portions should 
then- be computed in accordance with 
the percentage directions contained in 
the will, and the advances should then 
be deducted from the portions charge- 
able with them, and when that was ac- 
complished, the respective portions 
should then be broken down into the 
amounts properly payable to the chil- 
dren and the amount to be held in trust 
in accordance with the terms of _the 
will.In re Clendenin’s Estate, 24 N.Y. 
 $.2d 506, 175 Misc. 585. 
ea § 2256 
Neb. A trust lapses when the sole 
beneficiary predeceases the testator, and 
a gift after the death of the beneficiary 
-yests absolutely at the testator’s death. 
-—In re Dale’s Estate, 298 N.W. 414. 
_ _N.Y.Sup. A devise would lapse on 
‘death of devisees prior to death of 
poe passett v. Salter, 25 N.Y.S. 
Glee 


r descendants of any kind, 

lapsed and testator died intestate as to 

the portion devised to the deceased dev- 

isee. Reyv.St.1925. art. 8295.—Andrus 
vy. Remmert, 146 S.W.2d 728, reversing 

120 S.W.2d 272. 
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al.App. The daughter and_ sole 
lineal descendant of testator’s cousin 
who was deceased at time of execution 
f will leaving cousin one-sixth inter- 
est in estate, took such interest in the 
same manner as cousin would have 
~~ done had cousin survived the testator, 
- which was as a devisee under the will, 
and did not take as heir at law of tes- 
or. Probate Code, § 92.—Larrabee 
Tracy, 104 P.2d 61, 39 Cal.App.2d 


Iowa. Where testator’s wife was 
e devisee under testator’s will, and 
fe died before testator, wife’s heirs 
nherited property devised to wife, un- 
ess from terms of will a contrary in- 
mt was manifest. Code 1935, § 11861. 
were Schroeder’s Hstate, 293 N.W. 


92. 
Where testator’s wife predeceased 
testator, a provision in testator’s will 
giving residue of testator’s estate to 
wife could not be interpreted as though 
testator had added “if she survive me’”’ 


ie 


Schroeder’s Hstate, 293 N.W. 492. _ 
‘Under statute providing, if a devisee 
dies before testator, his heirs shall in- 
-herit property devised to him unless 
from terms of will a contrary intent 
is manifest, evidence of surrounding 
circumstances, such as that the de- 
visee’s heirs, who would benefit by an 
anti-lapse provision, are collateral rel- 
atives of devisee and not related to tes- 
ator is competent to prove a contrary 
intention by testator only if the mat- 
ter is of doubtful construction. Code 
1935, § 11861.—In re Schroeder’s Hs- 
tate, 293 N.W. 492. 
Where a testator devises property to 
his wife and she dies before testator, 
- anti-lapse statute controls and heirs of 
wife take the devise. Code 1935, § 
11861.—In re Schroeder’s Estate, 293 
N.W. 492. 
Neb. The statute providing that 
- when a devise or any legacy shall be 
made to any child or other relation 
of. the testator, and the devisee or leg- 
_atee shall die before the testator, hav- 
ing issue who shall survive the tes- 
tator, such issue shall take the estate 
s0 given by the will in the same man- 
mer as the devisee or legatee would 
have done if he had survived the tes- 
tator, anless a different disposition 
shall be made or directed by the will, 
was not applicable to will whereby tes- 
tator bequeathed and _ devised one- 
5D fourth of his estate to the children of 
c his deceased brother, so as to entitle 
the grandchildren of the deceased 
brother to tuke under the will. Comp. 
St.1929, § 30-229.—In re Schuette’s Hs- 
tate, 293 N.W. 421, 


N.J. Where testatrix expressed no 
intention in codicil executed after death 
of legatee that legatee’s kindred should 
take her share, testatrix’ intention, if 
any, that they should take her share, 
would be ineffective-—Rippel v. King, 
15 A.2d 758, 128 N.J.Eq. 179, affirming 
8 A.2d 777, 126 N.J.Eq. 297. 

Nope In re West [1941] 2 Dom.L.R. 


§ 22°79 

Del.Ch. The statute providing that 
no devise or legacy in favor of a 
brother, sister, or children of a brother 
or sister of any testator who does not 
leave lineal descendants shall lapse or 
become void by reason of the decease 
of the devisee or legatee in the lifetime 
of the testator, did not apply where 
testatrix provided that, if beneficiaries 
should be deceased at the time of the 
execution of the will, their share should 
revert to testatrix’ estate, and hence 
heirs of testatrix’ sister, who died be- 
fore testatrix were not entitled to the 
sister’s share. Rev.Code 1935, § 3854.— 
pera Nat. Bank vy. Stevenson, 16 A.2d 


N.J. The view that a testamentary 
intention that the heirs or next of kin 
of a devisee or legatee shall take in his 
stead, in event he dies before title vests 
in him, is justified by statute in cer- 
tain instances. N.J.S.A. 3:2-18.—Rip- 
pel v, King, 15 A.2d 758, 128 N.J.Eq. 
Ais affirming 8 A.2d 777, 126 N.J.Eq. 

te 


§ 2286 
See In re Perry [1941] 2 Dom.L.R. 


690. 
§ 2288 
N.J.Prerog. A legacy by a father to 
his son, who dies in testator’s life- 


time leaving adopted children, does not 
lapse but vests in adopted children, N. 
J.S.A. 3:2-18, 9:3-9——In re McEwan’s 
Estate, 15 A.2d 340, 128 N.J.Eq. 140. 

Where testator bequeathed stock to 
testator’s son who, prior to execution 
of will, had adopted children pursuant 
to adoption statute, and testator was 
aware of adoption when will was exe- 
cuted, and the son predeceased testator 
leaving no children except those which 
had been adopted, the adopted children 
took the specific legacy of stock upon 
testator’s death. N.J.S.A. 3:2-18, 9:3- 
9.—In re McEwan’s HEstate, 15 A.2d 
340, 128 N.J.Eq. 140. 


§ 2293 

Mass. Under will devising income 
from trust estate to children of testa- 
tor’s deceased son, or the survivor, and 
devising estate in fee upon death of 
survivor, to the “issue” of the child 
or children of the son, such issue tak- 
ing the parents’ share by right of rep- 
resentation, but in default of such is- 
sue, devising an estate in fee to testa- 
tor’s children, where children of sur- 
vivor predeceased her, children of tes- 
tator were entitled to remainder, since 
gift to the “issue’’ failed in absence of 
living beneficiary in the class at time 
fixed for termination of. the trust. G. 
L.(Ter.Hd.) ec. 190, § 8, cl. 1; 8.— 
Boston Safe Deposit & Trust Co. y. 
Park, 29 N.H.2d 977. 


N.J.Prerog. The clause in statute 
which pronounces an adopted child in- 
capable of taking property expressly 
limited to heirs of body of adopting 
parent should be technically construed, 
and the clause does not forbid child 
from taking property bequeathed or de- 
vised to the issue of adopting parent, 
and does not furnish a guide for con- 
struction of wills. N.J.S.A. 9:3-9.— 
In re MeEwan’s Nstate, 15 A.2d 340, 
128 N.J.Eq. 140. 

When a testator knows that his son 
has adopted an infant and given him 
his surname, and testator, by a will 
thereafter executed, makes a class gift 
to children or issue of son, it should be 
presumed, in absence of contrary indi- 
cations, that testator meant to include 
adopted child within the class. N.J.S. 
A, 3:2-18, 9:3-9.—In re McEwan’s Es- 
tate, 15 A.2d 340, 128 N.J.Eq. 140. 

Where will devised part of testator’s 
residuary estate to testator’s children 
to be divided equally among them, the 
child or children of any child of tes- 
tator who predeceased testator, leaving 


; ike per stir. : 
their deceased parent in su 
tion, and testator, when will was exe: 
cuted, knew that his son had previous- 
ly adopted children under adoption 
statute, and such son predeceased tes- 
tator, adopted children could share in 
testater’s residuary estate. N.J.S.A. 
3:2-18, 9:3-9.—In re McEwan’s Estate, 
15 A.2d 340, 128 N.J.Eq. 140. 


§ 2300 . 
Cal.App. language of will 


Where é 
construed in light of surrounding cir- 


cumstances clearly indicates that tes- 
tator did not intend to devise his prop- 
erty absolutely, then the will fails to 
dispose of such property and must be 
considered as ‘intestate property’ 
which should be distributed to the heirs 
according to rules of succession, though 
the will may have attempted to create 
a trust which is void.—Sears v. Rule, 
114 P.2d. 57%. 
§ 2301 


Cal.App. If a conveyance in trust 
is for any reason invalid or ineffectual, 
legal title, so far as trustees are con- 
eerned, must be deemed to have re- 
mained in grantor, and in case of a tes- 
tamentary trust, the property descends 
to testator’s heirs or passes under a 
residuary clause of will.—Booge  v. 
Reinicke, 114 P.2d 427. 

Iowa. When beneficiaries renounce 
their: devise, nothing further passes to 
them under will and devise becomes 
“intestate property.”—Brown vy. Ka- 
lene, 296 N.W. 809. 

N.J.Ch. Under will, devising lands to 
trustees for testator’s wife and two 
daughters during their lives, with re- 
mainder to daughters’ children, be- 
queathing stated sum to. trustees on 
same trusts, making other pecuniary 
gifts, and providing that if net pro- 
ceeds of his personal and real estate, 
except lands devised to wife, amounted 
to more or less than total amount of 
bequests, such bequests should be in- 
creased or diminished in proportion to 
amounts thereof, such lands were ex- 
cepted from operation of such provision, 
and failure of remainder to children 
of one of daughters and failure of final 
disposition of part of such trust fund 
resulted in partial intestacy.—Van Nest 
a hot Nest, 17 A.2d 592, 128 N.J.Eq. 


Pa.Orph. Where a testator bequeaths 
a sum to a school distriet for the es- 
tablishment and perpetual operation of 
a public library, and provides that if 
the school district refuses to accede to 
the terms of the bequest the sum is to 
go to the borough in which the school 
district is located for the establishment 
of a public park, and the school dis- 
trict accepts the bequest and operates 
the library for many years, but then 
refuses to Continue it because of the de- 
creasing income and returns the be- 
quest to the decedent’s estate, the be- 
quest so returned is to be distributed, 
not to testator’s heirs upon the theory 
that he died intestate as to the sum, 
or to another local library under the cy 
pres doctrine, but, in strict accordance 
with testator’s will, to the borough for 
the establishment of a park.—In re Me- 
Cann’s Hstate, 39 D. & @, 215. 


Pa.Orph. An heir is not barred, by 
express words of exclusion in the will, 
from sharing in the residue of the es- 
tate, where no testamentary disposition 
of the residue is made.—In re Moody’s. 
Estate, 30 Del. 45. 

Testatrix bequeathed specific legacies, 
but made no disposition of the residue. 
She willed that she did not want two 
uncles named to share in anything she 
left at death. One of the legacies 
lapsed. Held, that the uncles were en- 
titled to share in the residue—in re 
Moody’s Wstate, 30 Del. 45. 

Pa.Orph. Where a daughter in her 
will bequeaths her estate to her moth- 
er, her heirs and assigns, and the 
mother dies about three years after 
the execution of the will and fourteen 
years prior to the daughter’s death, the 
bequest to the mother lapses and the 
decedent therefore dies intestate——In 
Be Gloth’s HWstate, 28 Hrie 51, 55 York | 


8. 
Pa.Orph, The will made no provi- 


on wi 

that. ift of without lim- 
tion over or qualification as to time 
enigugts to a gift of the corpus and 
the trust was held to have failed as to 
the half going to the deceased daugh- 
ter’s heirs. It was also construed that 
the word “heirs’ did not include the 
surviving husband of the deceased 
daughter, since he was not an heir 
of the testator—In re Jeffries Estate, 
21 Wash. 74. 

Tex.Civ.App. A will whereby testa- 
tor provided that he was ‘disposing of 
all the property of every kind and 
character wherever situated’ which I 
may own at the time of my death,” 
and provided for bequests to individ- 
uals named in the will with directions 
_as to certain trust funds, did not oper- 
ate to pass the residue of the testa- 
tor’s estate to the individuals named, 

and the residue was properly disposed 

of under statute providing that all of 

a deceased person’s estate which has 
not been devised or bequeathed shall 
vest immediately in his heirs at law, 

subject to payment of debts not ex- 

empted by law. Rev.St.1925, art. 3314. 
—Northeott v. Texarkana Nat. Bank, 

142 S.W.2d 535. 

Tex.Civ.App. If, by unambiguous 
language used in will, a portion of tes- 
tator’s estate is not devised and there 
is no language used in will from which 
it can reasonably be inferred that tes- 
tator intended to devise such _residu- 
ary interest, it will lapse and revert 
to testator’s estate—Boone v. Stone, 
142 S.W.2d 936, error dismissed, judg- 
ment correct. 

§ 2302 


Cal.App. Where property which re- 
mained undisposed of by will included 
real property which had been given by 
husband to testatrix in joint tenancy, 
and neither of spouses had surviving 
children or parents, the property re- 
verted to heirs of husband. Probate 
ee § 229.—Sears v. Rule, 114 P.2d 


Ind.App. If items of will created 
such a single, entire, inseparable and 
indivisible trust scheme as would invali- 
date provisions of subsequent item if 
trust itself were invalid, bequests in 
subsequent item would lapse, so that 
property would go to testatrix’ half- 
brothers and half-sisters, among others, 
by law of descent. Burns’ Ann.St. § 51- 
101.—Sipe v. Merchants Trust Co., 34 
N.E.2d 968. ; 

Iowa. Upon the death of a testator, 
an estate in “reversion”, left undisposed 
by will, passes at once to testator’s 
heirs at law the same as any other in- 
testate property.—Ransom vy. Mellor, 
297 N.W. 861, 230 Iowa 451. 


Ky. Where will made no disposition 
of corpus of estate it passed to tes- 
tator’s children who were living at tes- 
tator’s death. Ky.St. § 1393.—Fox v. 

148 S.W.2d 342, 


Burgher, 285 Ky. 
470. 
Miss. Where devisee of a share of 


realty predeceased testatrix, such de- 
vise lapsed and, in absence of a resid- 
uary legatee, such share descended to 
the heirs at law of testatrix at her 
death.—Hathaway v. North, 1 So.2d 
490, 190 Miss. 697. 

N.Y. Where will in effect provided 
for trust for the life of husband and 
a trust for each daughter of one-half 
of the principal remaining upon the 
husband’s death and disposition to be 
made upon the death of each daugh- 
ter was dependent upon whether she 
was survived by issue, and it was ap- 
parent that testatrix did not antici- 
pate the death of either of her daugh- 
ters before the death of her husband, 
share of the residue to be held in trust 
for the life of daughter who prede- 
ceased the husband became intestate 
propertv upon the death of the hus- 
band and surviving daughter’s share 
upon the death of such daughter leav- 
ing no surviving issue also became in- 
testate property.—In re Halsey’s Will, 
36 N.H.2d 91, 286 N.Y. 154, reversing 
In re Halsey’s Estate, 24 N.Y.S.2d 370, 
260 App.Div. 1051. 

N.Y.Sur. Where testator’s first wife 


probate, and residuary estate would 
pass to surviving second wife and tes- 
tator’s children to the same extent as 
though testator had died intestate. De- 
cedent Estate Law, 35.—In re Van 
Kleeck’s Will, 22 N.Y.S.2d 223. ° 

N.C. A devise of 25 acres out of 
82-acre tract of land to testator’s son 
being void for uncertainty in descrip- 
tion of land devised, entire acreage of 
both such tract and another tract, 
devised to testator’s five children, in- 
cluding such son, equally, must be 
equally divided among all the children. 
—Hodges v. Stewart, 10 S.E.2d 723, 218 
N.C. 290. 

Pa.Orph. Where the residue of an 
estate is divided into fractions and one 
fraction fails in whole or part, the void 


part falls into the other fractions under 


§ 15(c) of the Wills Act of 1917, 20 P.S. 
§ 253, whether the persons who are ul- 
timately to get those fractions are pres- 
ently ascertained or not.—In re De Vic- 
tor’s Estate, 39 D. & C. 551. 

Tex.Civ.App. An _ estate’ resulting 
from a lapsed legacy vests immediately 
in testator’s heirs, Vernon’s Ann.Ciy, 
St. art. 3314.—Boone v, Stone, 142 S. 
W.2d 936, error dismissed, judgment 
correct. 


§ 2304 
See Bateman v. Bateman [1941] 3 
Dom.L.R. 762. 


§ 2309 

N.Y.Sur. Where testator’s grand- 
nephew took a vested estate in devised 
realty, subject to being divested upon 
grandnephew’s decease prior to attain- 
ing 23 years of age, and will made no 
provision for a recipient of rents and 
profits from realty during period be- 
tween testator’s death and time when 
grandnephew would attain specified 
age, grandnephew was the “‘person pre- 
sumptively entitled to the next eventual 
estate’ within contemplation of statute 
and was entitled to rents and profits 
accruing from realty from date of testa- 
tor’s death until grandnephew attained 
age of 23 years, an “implied trust” be- 
ing created with executors as trustees. 
Real Property Law, §§ 37, 40, 63.—In 
re O’Hanlon’s Will, 27 N.Y.S.2d 889. 


Where will devised testator’s realty 
in trust to executors with provision 
that realty should be sold and that out 
of proceeds of sale testator bequeathed 
certain sums of money to children of 
testator’s grandnieces to be shared by 
such children when they attained cer- 
tain ages, and children were in being 
on date when will was executed and 
were still living but had not attained 
specified ages and will contained no 
provision fér disposition of income from 
bequests between date of testator’s 
death and time when children attained 
designated ages, children were the 
“next eventual takers’’ within contem- 
plation of statute, and income or inter- 
est from each child’s share was to be 
credited to such child until he attained 
designated age. Real Property Law, § 
Seexan re O’Hanlon’s Will, 27 N.Y.S.2d 

§ 2310 

Cal. Under will directing executors 
to use entire residue of testator’s prop- 
erty for purchase of annuity payable to 
friend of testator for life, recommend- 
ing annuity contract providing for re- 
payment of unused principal to execu- 
tors if annuitant died before all money 
used in purchasing annuity was con- 
sumed and bequeathing money so _ re- 
funded to named charities, where 
friend’s right to annuity lapsed as re- 
sult of his death prior to death of tes- 
tator, residue of estate thereupon vested 
in charities, as “residuary legatees”’ 
named in will to whom residue was to 
be distributed upon death of friend. 
Probate Code, §§ 92, 140.—In re Law- 
rence’s Estate, 108 P.2d 893, prior 
opinion 102 P.2d 559. 


Conn. Where testator placed “all the 
rest and residue of my estate of every 


which made up the bulk of his 
testator intended that void — 
should be distributed among ch 
organizations named in codicil 
cipients of the residuary estate.— 
gregational Home Missionary S 
Thames Bank & Trust Co, of N 
14 A.2d 626, 127 Conn. 1, 

Mass. Where _ testamentary rus 
provided for payments to be made | 
testator’s grandson until he became 
years of age at which time trust s' owe 


residuary trust to grandson upon Ik 
reaching 30 years of age, and test: 
under residuary clause provid 
distribution of balance of pri 
which might be transferred to r 
ary trust in accordance with pr 
creating trust in favor of gr: I 
testator intended that corpus of trus 
ir favor of grandson should be add 
to residuary trust on grandson’s | 
taining 30 years of age, and grar 
was not entitled to such fund 
mination of trust.—Alfau y. Mill 
N.E.2d 1. ; 
Mass. Under will setting u 
with income payable to testator’s 
son, and daughter and suryivo 
survivor of them until death o 
survivor, whereupon income show 
into residue of testator’s estate, 
vided” that, if son or daughter 
die leaving children before termina 
of trust, share of deceased son ¢ 
daughter should go to his or h chil 
dren, ‘‘and if there be no such children, 
the income shall go into the residue 
my estate,” share of income of da 
ter who died leaving no children sh 
go into residue of testator’s 
rather than to testator’s son, w 1 
vived testator’s wife and ‘daught. 
Sears v. Childs, 35 N.E.2d 6 


Mass. 337. ve 3 
residuary beques' 


N.W.Sur. Where 
is not circumscribed by clear 
sions in instrument, and title of 
uary legatee is not narrowed by 
cial words of unmistakable import, he 
will take whatever may fall TG es 
due, whether by lapse, invalid dispos 
tions, or other accident.—In re Wild 
burg’s Estate, 21 N.Y.S.2d 3381, © 
Mise. 503. iy Pott, 
Where father’s will creating tru 
conferred upon daughter power of a 
pointment, special residuary clause- 
daughter’s will constituting friend 
residuary legatee of any balance of a] 


under daughter’s will was invali 
re Wildenburg’s Wstate, 21 N. 
331, 174 Mise. 508. ; 


N.Y.Sur. The 


yault and monument should be paid 
out of principal of bonds and mortgage 
at brother's death, and that $900 should 
be paid to nephew and a like amount to x 
niece and residue of principal of bonds 
and mortgage to another nephew, lapsed 
legacy of $900 to niece predeceasing tes- 
tatrix, did not fall into general residu- 
ary clause of will, but inured to the 
other nephew who was residuary lega- 
tee of specific fund out of which lapsed 
legacy was payable.—In re Goodfellow’s 
Hstate, 28 N.Y.S.2d 531, 176 Misc. 455. - 

The general rule that lapsed legacies 
fall into general residue clause applies 
to instances where lapsed legacy is 
payable out of general estate, but is 
not applicable where lapsed legacy is 


—-§ 2310 


“ not payable out of general estate, but 
iustead out of a particular fund.—In re 
Goodfellow’s Hstate, 28 N.Y.S.2d 531, 
176 Misc. 455. 

A git of the rest, residue and re- 
mainder of a particular fund will have, 
‘so far as that fund is concerned, the 
same force and effect as a gift of the 

" general residue, and will, therefore, car- 

: ry a lapsed legacy which was payable 

— out of such fund.—In re Goodfellow’s 

«Estate, 28 N.Y.S.2d 531, 176 Misc. 455. 

Wis. Under will providing that iu- 
come from farms and other properties 
held in trust for 20 years be paid in 
part to legatees in specified amounts, 
and that excess become part of the cor- 
pus, provision for accumulation of in- 
come from realty was void under stat- 

* ute and income must be distributed to 

son and daughter as heirs and _resid- 

 uary legatees. St.1939, § 230.37, 230.38, 

-230.40.—In re Hustad’s Estate, 296 N. 

W. 74, 236 Wis. 615. 

i § 2315 

Cal. Under will directing executors 

to use entire residue of testator’s prop- 

: erty for purchase of annuity payable to 

friend of testator for life, recommend- 

ing annuity contract providing for re- 

‘payment of unused principal to execu- 

( tors if annuitant died before all money 

- used in purchasing annuity was con- 
sumed and bequeathing money So re- 
funded to named charities, even if sur- 

__-vival of friend and purchase of a re- 

fund type of annuity were a “condition 

precedent” under the Probate Code to 
bequests to charities, fulfillment'of con- 
ditions was impossible upon death of 
friend prior to death of testator, and, 
where it appeared that the conditions 
were not the sole motive thereof, the 
bequests to charities vested. Probate 

Code, § 142.—In re Lawrence’s Estate, 

wa 108 P.2d 893, prior opinion 102 P.2d 

Ba? N.Y.Sur. Where testator failed to 

make an effective disposition of his 

__- residuary estate so that residue passed 

as intestate property to his statutory 

distributees, in case of a deceased dis- 
tributee the money was to be paid to 
her legal representative when appoint- 
ed, but, if no such appointment was 
made, deceased’s share was to be paid 
into city treasury for benefit of the 
estate of the deceased distributee.—In 

re Billman’s Ustate, 24 N.Y.S.2d 438, 

175 Misc. 334. 

‘Pa. In enacting the statute provid- 

ing that any residuary bequest which 

fails, is void, or is revoked shall pass 
to and be divided among the other 

-- legatees in proportion to their respec- 

tive interests, the intent of the legisla- 

ture was to prevent void or lapsed 

. legacies from passing to the next of kin 

or heirs and to carry out the testator’s 

intent. 20 P.S. § 253.—In re Morgan’s 

Hstate, 17 A.2d 454, 340 Pa. 465. 


Pa.Orph. Where a testator places his 
residuary estate in trust for his wife 
' for life, with power to consume, with 
remainder to a named individual and 
two charities, and the gifts to the two 
charities are void, the individual re- 
siduary beneficiary takes the entire 
residue upon the death of the life ten- 
ant, in accordance with the provisions 
ence thereto, child whose property was 
ineumbered was entitled to have other 
ehildren contribute toward payment of 
of section 15(c) of the Wills Act of 
June 7, 1917, P.L. 408, 20 P.S. § 253.— 
In re Morgan’s Dstate, 37 D. & C. 629. 

Pa.Orph. Where a_ testator directs 
that at the death of his wife one half 
of his residuary estate shall be given 
to the home where she was kept in 
while the other half 


ary ere cian re Kirchner’s UHstate, 


39 D. & C 
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2316 
N.J. Where a legacy of a share of 
the residue lapses, it is not included 
in the balance of the residue, and the 
testator is deemed to die intestate as 
to that share, and it goes to his next 


i 
' 


se 


» ty 


WILLS 
of kin.—Rippel v. King, 15 A.2d 758, 
128 N.J.Eq. 179, affirming 8 A.2d 777, 
126 N.J.Eq. 297. 

N.¥.Sur. Generally, where a legacy 
which has failed and lapsed was itself 
a disposition of part of the residue, it 
will go as in case of intestacy, but 
such rule is not applicable where tes- 
tator’s intent is clearly expressed to 
contrary.—In re Foster’s Hstate, 22 N. 
Y.S.2d 252, 174 Mise. 933. 

Pa. Where estate was bequeathed to 
testator’s wife to enjoy the income for 
life and so much of the principal as she 
might require, and _ testator provided 
that on wife’s death, the unexpended 

rincipal and interest.should be divided 
nto three parts and be given to an 
individual and two charities, and gifts 
to the charities were void because will 
lacked attesting witnesses, void gifts 
passed under statute to the residuary 
legatee and not to the heirs and next 
of kin of testator. 20 P.S. § 253.—In 
re Morgan’s Estate, 17 A.2d 454, 340 


Pa. 465. 
§ 2320 

Cal. Under will directing executors 
to use entire residue of testator’s prop- 
erty for purchase of annuity payable 
to friend of testator for life, recom- 
mending annuity contract providing for 
repayment of unused principal to ex- 
ecutors if annuitant died before all 
money used in purchasing annuity was 
consumed and bequeathing money so 
refunded to named charities, such 
friend did not become a “residuary 
legatee” of estate whose death before 
that of testator would destroy remain- 
der to charities. Probate Code, § 140. 
—In re Lawrence’s Hstate, 108 P.2d 
893, prior opinion 102 P.2d 559, 


Ill, Where will creates a life estate 
to one with remainder to another, if 
the life estate fails for any reason, 
the remainder is ‘‘accelerated’’.—Hl- 
liott v. Brintlinger, 83 N.B.2d 199, 376 
Ill. 147. 

The doctrine of “acceleration” of a 
remainder on death of a prior life 
tenant is based on presumed intention 
of testator that remainderman should 
take on the happening of any event 
that prevents, destroys, or terminates 
the prior estate.—Hlliott v. Brintlinger, 
33 N.H.2d 199, 376 Ill. 147. 

_Although the doctrine of ‘accelera- 
tion’? applies more commonly where 
there is a renunciation of a prior es- 
tate, it also applies where the pre- 
ceding estate fails for any reason.— 
Elliott v. Brintlinger, 33 N.E.2d 199, 
876 Ill. 147. 

Where will gare one-half of testa- 
trix’ property to one daughter in fee 
simple and the other half to same 
daughter in trust to pay income to 
another daughter during her life-time, 
with remainder over to first daughter 
if she survived and, if dead, then to 
the children of her body _ surviving, 
share and share alike, life tenant’s 
death prior to death of testatrix did 
not render inoperative the whole gift in 
trust, on theory of failure of the trust 
which frustrated the whole scheme of 
testatrix.—Hlliott v. Brintlinger, 33 N. 
W.2d 199, 376 Ill. 147. 

Ind.App. Under will, which created 
trust for five years for benefit of named 
brothers and sisters of testatrix and 
directed trustee at expiration of period 
to divide trust property among persons 
previously named and heirs of those 
named who predeceased testatrix, pro- 
vision for final distribution was not 
such an inseparable part of trust 
scheme as to render provision invalid 
because of invalidity of trust under 
statute relating to suspension of owner- 
ship, but provision for final distribution 


would be ‘accelerated’, and property 
would not pass by escent. Burns’ 
Ann.St. § 51-101.—Sipe vy. Merchants 


Trust Co., 34 N.H.2d 968. 

When attempted prior interest fails 
because it is trust interest limited to 
last for duration not permitted by ap- 
plicable law, then, in absence of mani- 
festation of contrary intent, succeeding 
interest is ‘“‘accelerated” in favor of per- 
son described in limitation as entitled 
thereto, ascertained in accordance with 
facts existing when attempted prior in- 


we ‘ 4 ’ x ity “is 
terest, if valid, would have become a 
present interest; and if succeeding in- 
terest is otherwise effectively created, 
subject to conditions not fulfilled when 
attempted prior interest, if valid® would 
have become a present interest, suc- 
ceeding interest is “accelerated” as soon 
as such condition precedent is fulfilled 
in favor of person described in limita- 
tion as entitled thereto, ascertained in 
accordance with facts then existing.— 
in v. Merchants Trust Co., 34 N.H.2d 


Kan. Ordinarily a vested remainder 
under a will is accelerated on the ter- 
mination of the prior interest.—Tomb 
v. Bardo, 114 P.2d 320, 153 Kan. 766. 

Where will provided that at death of 
testator’s wife, after fulfillment of a 
devise to a certain niece and payment 
of wife’s funeral and other indebted- 
ness, remainder should go to testator’s 
nieces, nephews, certain greatnieces and 
greatnephews, and certain named indi- 
viduals, “all that are then living’, tes- 
tator’s puEn oes was to benefit persons 
living at the termination of the preced- 
ing interest and not those who should 
be living at the widow’s death, and the 
provision ‘all that are then living” did 
not create a “condition precedent” that 
would preclude acceleration of the re- 
mainder.—Tomb y. Bardo, 114 P.2d 320, 
153 Kan, 766. 


Mo. A clause of will, giving residue 
of testator’s estate to his wife for life 
and remainder at her death to their 
surviving brothers, sisters, nieces and 
nephews, did not lapse on wife’s death 
before that of testator.—Burnett v. 
McHaney, 148 S.W.2d 495. 

Unless will specifically provides that 
clause giving life estate to testator’s 
wife or another, with remainder over 
to named legatees, shall be inoperative 
if life tenant dies before testator, re- 
maindermen take on testator’s death.— 
Burnett v. McHaney, 148 §.W.2d 495. 

Neb. The doctrine of sequestration 
must not be used to defeat the accel- 
eration of a remainder on termination 
of a life estate, by an act other than 
the death of the life tenant, except 
where necessary to effectuate what is 
shown to be the testator’s intent.—In 
re Stieber’s Estate, 296 N.W. 336. 

Neb. A trust lapses when the gole 
beneficiary predeceases the testator, and 
a gift after the death of the beneficiary 
vests absolutely at the testator’s death. 
—In re Dale’s Hstate, 298 N.W. 414. 

N.J.Ch. When testator does not spe- 
cially dispose of all his interest in par- 
cel of land or fund or disposes thereof 
only on contingency which does not 
happen, remainder vests in general re- 
siduary devisee or legatee, but such 
rule does not govern when testator con- 
fines residuary gift to other property 
or excepts particular land or fund 
therefrom.—Van Nest v. Van Nest, 17 
A.2d 592, 128 N.J.Eq. 547. 


N.Y.Sur. Where donor’s will creat- 
ing life estate in testamentary trust 
for her son with power of testamentary 
appointment contained provision di- 
recting in default of power that one- 
third of income of trust was to be paid 
to son’s widow and remaining two- 
thirds of income was to be paid sur- 
viving lawful issue of son, until death 
or remarriage of widow, when princi- 
pal was to be paid outright to lawful 
issue, the gift by donor of remainder 
of trust to lawful issue of son was 
“contingent” and not capable of ac- 
celeration and, upon _ provisions for 
trust period being held invalid as vio- 
lative of statutes of perpetuities, the 
contingent gift over to son’s issue also 
fell, so that donor died intestate as ‘to 
so much of trust estate as son failed 
to exercise his power of appointment. 
Personal Property Law, § 11; Real 
Property Law, §§ 42, 178.—In re Trot- 
ter’s Estate, 23 N.Y.S.2d 1007, 175 
Mise. 356. 

N.Y.Sur. Where will directing erec- 
tion of trust for life benefit of testator’s 
widow provided that upon widow’s 
death, trustees should pay one-third of 
principal to testator’s daughter and pay 
income from remaining two-thirds to 
testator’s son during his lifetime and 
lifetime of son’s wife, and that upon 


/ 


_ ficiaries named in will, except widow, 


a ( d: 

ly divided between _ 
named grandchildren if living, other- 
wise to their respective issue, and bene- 


were living, remainders to grandchil- 
dren were “contingently vested remain- 
ders’ and were incapable of accelera- 
tion, and intestacy resulted as to the 
two-thirds remainder dedicated to the 
trust measured by lives of son and 
wife. Personal Property Law, § 11; 
Real Property Law § 42.—In re Oppen- 
os Will, 24 N.Y.S.2d 599, 175 Misc. 

If, viewing the matter as of date of 
testator’s death. one or more persons 
ean be specifically pointed out who, if 
all directions of testator, both valid and 
invalid, were given effect, would, upon 
termination of previous estates, be ab- 
solutely entitled to remainder without 
qualification or condition of survivor- 
ship or otherwise, on deletion of invalid 
provisions such individuals will take, 
otherwise they will not.—In re Oppen- 
Bees Will, 24 N.Y.S.2d 599, 175 Mise. 


N.Y.Sur. A trust provision in will 
directing payment of net income to tes- 
tatrix’ three brothers for life, and pro- 
viding that corpus of fund should be 
kept intact for distribution among 
nephews and nieces living at time of 
testatrix’ death and to heirs of nephews 
or nieces dying before termination of 
trust, was invalid for failure to give re- 
mainder absolutely to nephews and 
nieces, and the remainders, not vesting 
absolutely, were not accelerated.—In re 
Saunders’ Will, 28 N.Y.S.2d 274, 176 
Mise. 664. 

A remainder must vest absolutely in 
order to accelerate.—In re Saunders’ 
Will, 28 N.Y.S.2d 274, 176 Misc. 654. 


Wa. ‘Acceleration’ is the hastening 
of the enjoyment of an estate which 
was otherwise postponed to a later 
period, and the doctrine is only ap- 
plied in furtherance or in execution of 
the presumed intention of the testator 
and never to defeat such intention.— 
Blackwell v. Virginia Trust Co., 14 8. 
H.2d 301, 177 Va. 299. 


§ 2321 

N.Y. Where testator’s grandchildren 
became vested with title to their shares 
of remainder of testator’s estate upon 
death of the last survivor of life bene- 
ficiaries, fact that if testator intended 
to create trusts under which share of 
each grandchild should remain in hands 
of trustee until the grandchild should 
reach age of 35 years, at which time 
the share with accumulated unpaid in- 
come should be paid over to the grand- 
child, the trusts were void because vio- 
lating statute limitiag period for al- 
lowable restriction of power of aliena- 
tion, would not affect or change the 
persons who would take the remainder 
or the share that each would take or 
change the remainder but would merely 
result in the giving of immediate effect 
to remainders which would otherwise 
’ have been postponed. Personal Prop- 
erty Law, § 11.—In re Eyeland’s Will, 
29 N.E.2d 471, 284 N.Y. 64, modifying 

16 N.Y.S.2d 737, 258 App.Div. 432. 


Where testator’s grandchildren be- 
came vested with title to their shares 
of remainder of testator’s estate upon 
death of last survivor of life bene- 
ficiaries, and if testator intended to 
ereate trust under which share of each 
grandchild would remain in hands of 
trustee until grandchild should reach 
the age of 35 years, the trusts were 
invalid, the surrogate correctly directed 
that share of grandson who had reached 
age of 21 years, together with accumu- 
lated unclaimed income, should be paid 
over to grandson at once and that share 
of each infant granddaughter should be 
paid to her upon attaining age of 21 
years, but surrogate had no power to 
direct accumulation of income of such 
shares in hands of trustees during in- 
terval between death of last survivor 
of life beneficiaries and the majority 
of the infant granddaughters against 
the testamentary intent. Personal 
Property. Law, § 11.—In re Eveland’s 
Will, 29 N.H.2d 471, 284 N.Y. 64, modi- 


o-thirds should be 
_ testator’s | 


clause of will bequeathing residue of 
estate to executors in trust to collect 
rents and income and apply them to 
use of testator’s children during their 
natural lives and after their decease 
to their children, the part the de- 
ceased parent would be entitled to un- 
der New York law, and testator’s last 
surviving child died without children 
surviving, although such child had a 
son who predeceased her without issue, 
no valid gift was made of remainder 
of the trust for last surviving child, 
and such remainder devolved as in- 
testate property and was to be dis- 
tributed to testator’s statutory dis- 
tributees as they existed at time of 
testator’s death, the testator’s widow 
being excepted in view of terms of 
will—tIn re Van Nostrand’s Will, 29 
N.Y.S.2d 857, 177 Misc. 1. 

Pa. Where will gave residuary es- 
tate to sister for life and remainder 
to named charities, but gifts to chari- 
ties were void because will was ex- 
ecuted only three days before death, 
there was a “merger” of sister’s life 
estate under the will with the remain- 
der which sister took as sole heir at 
law under intestate laws, and hence 
sister became vested with a fee in the 
entire estate. 20 P.S. § 195—In_ re 
oes Estate, 19 A.2d 379, 341 Pa. 

A. 

Pa.Orph. Where a testator erects a 
trust of his residuary estate for his 
widow for life, and directs that upon 
her death the principal be divided into 
as many parts as there are then sur- 
viving children and_ grandchildren, 
children of deceased children, that 
where such distributee is male the te- 
mainder shall pass to him at the age 
of 25, and that where such distributee 
is female the trust shall continue for 
her benefit for life with remainder to 
her children, even though the remain- 
ders to great-grandchildren may be 
void for remoteness, that fact does not 
invalidate preceding life estates, in- 
cluding the life estate of a grand- 
daughter, which were obviously not in- 
tended as_a scheme or design to cir- 
cumvent the rule against perpetuities. 
—In re Bilyeu’s Mstate, 40 D. & C. 


540. 

§ 2323 

N.Y.Sur, Under will directing trus- 

tee of residuary estate to apply net 
income therefrom to use of. testator’s 
wife during her lifetime, or until re- 
marriage, but directing that there 
should be first applied out of such 
income $100 per month to use of tes- 
tator’s brother, where brother died 
during wife’s lifetime and wife did 
not remarry, the persons presumptive- 
ly entitled to the next eventual es- 
tate did not become entitled to the 
monthly payments of $100, but wife 
became entitled to entire income of 
the trust.—In re West’s Estate, 26 N. 
Y.S.2d 620, 175 Misc. 1042, 

§ 232 


5 

N.Y.Sur. Where will provided that 
one-half of net income of trust should 
be paid to son during his life and at 
his death ‘if he leave a widow him 
surviving” to pay part of the’ income 
to the widow and divide part of it 
equally between son’s lawful children, 
and at her death or if son should leave 
no widow then at his death to divide 
the principal of estate equally between 
son’s lawful children and issue of 
such children as may have been de- 
ceased, and that if son should die with- 
out lawful issue payments or distribu- 
tion should be made to the issue of 
daughter, and if there was no one to 
take, then distribution should be made 
as if testatrix had died intestate un- 
der laws of the state of Connecticut, 
the son having left a widow, the re- 
mainder was contingent and limited 
upon an illegal event, and was void 
and principal passed as in case of in- 
testacy to next of kin—In re Copp’s 
Estate, 29° N.Y.S.2d 214, 176 Misc. 777. 

A contingent remainder limited upon 
an illegal event could not be accelerat- 
ed since acceleration may be resorted 


his wife for life, and at her death to 
pay one half of the principal to a 


wife may provide by her will, and he 
dies within 30 days after execution of © 
the will, so that the remainder of one — 
half to charity is void, the void be- 
quest falls into the other half of the v8 Re 
estate, under the provision of § 15(0) 
of the Wills Act of June 7, 1917, P.L. 
403, 20 P.S. § 253.—In re De Victor’s 
Hstate, 39 D. & C. 551. i ys 
§ 2328 ines. 
Iowa. Where testatrix devised re- 
mainder of property to her four daugh- ~ 
ters, share and share alike, with provi- — 
sion that two of daughters were to have 
testatrix’ residence and household efs) 
fects upon payment of $4,500, and the 
two daughters whose devises were sub- ' f 
ject to the condition renounced their — 
devises, shares of the two daughters — 
who renounced their devises became ~— 
“intestate property’ in which all of | 
daughters were entitled to share equal- 
ly.—Brown v. ee 296. N.W. 809.75) 


fe 


§ 2329 d 

N.J.Ch. Testator had the right to 
provide for the disposition of his es- 
tate in an alternative manner in the 
event that a court of competent juris- — 
diction should declare invalid any of 
certain provisions of his will forbidding — 
legatees to communicate and have soci itt 
and family intercourse with the tes- 
tator’s brother and _ sister.—Girard 
Trust Co. v. Schmitz, 20 A.2d 21, 129 
N.J.Hq. 444. ey 

§ 2330 AE a 

Neb. The right of election of a sur- 
viving husband or wife to take under © 
decedent’s will or by inheritance i 
purely statutory, and manner of mak 
ing election prescribed by statute must 
be strictly followed to avail a survivor 
of the right of election. Comp.St.1929, 
§§ 30-107, 30-108.—Gordon y. Gordon, 
299 N.W. 515. iigoh due Dea 

N.Y.App.Div. To invoke provision of 
the Decedent Estate Law for election 
against or in absence of testamentar 38 


4 


Vit aie 
provision, widow need not show that 
her husband left will against which 
she could elect, and a widow who has 


no right to elect pursuant to such pro- 
vision may rely thereon in support of — 
her action to set aside a revocable 
trust as illusory, where purpose of 
conveyance in trust was to avoid such 
provision.. Decedent Estate Law, § 18. 
—Scbnakenberg v. Schnakenberg, 28 N. 
Y.S.2d 841, 262 App.Div. 234, affirming 
27 =+N.Y:S.2d 270, 176 Mise. 312. 
N.Y¥.Sur. The primary purpose of 
statute giving testator’s surviving 
spouse right to elect to take intestate 
share of estate was to assure such 
spouse of minimum participation in 
testator’s property and impose condi- 
tion that testator may donate property 
by will only to extent that his act does 
not infringe on surviving spouse’s in- 
testate rights if asserted, but act in-~ 
dicates legislative intent that effectua- 
tion of such spouse’s right shall pro- | 
duce minimum dislocation of testa- “i 
tor’s expressed wishes except so far : 
as required to accord justice to dis- — 
senting spouse. Decedent Estate Law, 
§ 18, subds. 1(b, e, f), 2—In re To- pes: 
pazio’s Wstate, 22 N.Y.S.2d 847, 175 © 
Mise. 132. ’ 
N.Y.Sur. The purpose of provision it 
of Decedent HWstate Law authorizing — 
surviving spouse to renounce will of 7 
deceased spouse and intestate share of 
his estate was to establish as a state : 
policy the fact that a surviving spouse is : 
entitled to a specified minimum partici- — 
pation in the estate of deceased spouse. 


Decedent Hstate Law, § 18 —In re 
Jackson’s Will, 29 N.Y.S.2d 669, 176 
Misc. 1020. 
§ 2331 
Tex.Civ.App. Where Mexican claim 


on account of livestock confiscated by 
armed forces of the Republic of Mex- 
ico, though fully accrued, was not 
mentioned in will, and jury found upon 
sufficient evidence that testatrix had 
made a parol gift to defendant of the 


§ 2331 


of the United States’? awarded defend- 
ant and her husband $7,525, defendant 
was not barred by “election of rem- 
edies’ from claiming all the award 
from the Claims Commission without 
yielding benefits accorded her under 
- testatrix’ will. Act Cong. April 10, 
1985, 49 Stat. 149.—Armstrong v. May, 
; 144 S.W.2d 931, error refused. 
= ex.Civ.App. Where a testator owns 
a partial interest in land and the dis- 
posal of the Jand is the subject of his 


Pai 53 —_ 
wees 


; than his-own interest, putting the co- 
owner of the land to his election wheth- 
er he will take under it because of 
i . : 


S.W.2d 415, error granted. 
2338 ~~ 


§ 

N.Y. Statutory subdivision provid- 
ing that no wife who has abandoned 

husband may elect to take share of 


ute a wife against whom judgment of 
separation could be sustained. | De- 
cedent Estate Law, § 18, subd. 5.— 
In re Maiden’s Estate, 31 N.E.2d 889, 
284 N.Y. 429, reversing In re Maiden’s 
te 19 N.Y.S.2d 212, 259 App.Div. 


48. 
To constitute ‘abandonment” under 


and without consent ofthe 
spouse. Decedent Estate Law, 
subd, 5.—In re Maiden’s Hstate, 31 N. 
B.2d 889, 284 N.Y. 429, reversing In 
' re Maiden’s Will, 19 N.Y.S.2d 212, 259 
pp.Div. 848. 
- N.Y.Sur. Where both prospective hus- 
band and wife had been previously 


ent to antenuptial agreement, 
ife, although without business expe- 
rience, gave the impression of being an 
ucated, cultured, and clever woman, 
rovision in agreement that certain 
proposed testamentary provisions in 
-husband’s will in favor of wife would 
be in place and stead of all rights 
hich wife, as widow, might other- 
wise have, and provision that both 
husband and wife waived right of elec- 
_ tion to take against the other’s will, 
constituted an enforceable “waiver” by 
widow of her statutory right of elec- 
tion. Decedent Estate Law In 
_ re Markel’s Hstate, 24 N.Y.S.2d 253, 
Meo tor vise. 5707) 573. 
¥ N.Y.Sur. To effect a forfeiture of 
elective rights to take against will for 
abandonment or nonsupport under De- 
cedent Hstate Law, a demonstration is 
required which would have been suffi- 
cient to secure a decree of judicial ‘sep- 
aration while both spouses were alive. 


- Decedent Estate Law, § 18 —In re 
- Chandler’s Will, 26 N.Y.S.2d 280, 175 
Misc. 1029. 


To procure a judicial separation of 
spouses on ground of abandonment, or 
4K to forfeit elective rights to take against 
will for the same reason, departure 
must be without consent of one who is 
left behind, since a separation pursuant 
to mutual consent is not a wrong and 
_ does not result in the forfeiture of any 


rights. Decedent HWstate Law, § 18.—In 
ve Chandler’s Will, 26 N.Y.S.2d 280, 
, 175 Mise. 1029. 

¥ 8 2339 

m Ga.App. Before a widow is put to 

i an election between provisions in the 


will of her deceased husband in her 
favor and her right to a year’s support 
out of his estate, will must expressly 
provide that the devise to her is in- 
tended by testator to be in lieu of a 


‘year’s support or that in 


confiscated livestock for which the 
“Special Mexican Claims Commission 


WILLS 
tion | 
be deducible by clear implication 


support claim would be inconsistent 
with will or so repugnant to its provi- 
sions as necessarily to defeat them. 
Code £9338, §§ 31-108, 113-1002 et seq., 
re aha lames a y. Woods, 10 S.H.2d 
404. 

Ga.App. Where testator devised to 
his widow and daughter a life estate 
in all his property for their support, 
with remainder to his other children, 
and directed that property be kept 
intact so long as widow or daughter 
lived, a claim by widow for a year’s 
support in testator’s property was in- 
eonsistent with provisions of will in 
favor of widow and put widow to an 
election between her right under the 
statute to a year’s support and provi- 
sions of the will. Code 1933, §§ 31-103, 
113-1002 et seq., 113-1007.—Rogers v. 
Woods, 10 S.H.2d 404. 

§ 2340 ; 

N.Y. Where, when will was executed 
in August, 1930, a husband was free 
to bequeath all his property to stran- 
gers except wife’s right of dower, but 
on July 6, 1934, testator executed a 
codicil, testator’s widow, by force of 


statute enacted between time of mak-_ 


ing will and time of codicil, became 
entitled to right of election to reject 
rovision made for her in will and take 
er share of estate as in intestacy. 
Decedent Estate Law, §§ 2, 18—In re 
MecGlone’s Will, 32 N.B.2d 539, 284 N. 
Y. 527, reversing 17 N.Y.S.2d 316, 258 
App.Div. 596, reversing 13 N.Y.S.2d 76, 
171 Misc. 612. 

Legislature, with power to create for 
benefit of spouse of testator a new 
right of succession to property and a 
new limitation upon power of testator 
to determine succession or distribution 
by will, had power to protect newly 
ereated right by statutory provision 
that spouse might not waive benefit of 
right created for her benefit except by 
instrument executed with formalities 
set forth in statute. Decedent Hstate 
Law, § 2; 18, subd. 9; U.S.C.A.Const. 
art. 1, § 10; Const.N.Y. art. 1, § 6.— 
In re McGlone’s Will, 32 N.E.2d 539, 
284 N.Y. 527, reversing 17 N.Y.S.2d 
316, 258 App.Div. 596, reversing 13 N. 
Y.S'2d 76, 171 Mise. 612. 

That. testator would probably not 
have executed codicil to will if he had 
known that widow might on that ac- 
count, by virtue of statute enacted aft- 
er will was made, claim interest in his 
estate which she would not otherwise 
have had because of antenuptial agree- 
ment whereby she renounced rights in 
husband’s estate, did not give rise to 
“estoppel”. or other equitable ground 


for denying to wife her statutory right, 
Decedent Hstate Law, § 2; § 18, subd. 
32 N.H.2d 


9.—In re McGlone’s Will, 
539, 284 N.Y. 527, reversing 17 N.Y.S. 
2d 316, 258 App.Div. 596, reversing 
13 N.Y.S.2d 76, 171 Mise. 612. 

N.Y.App.Div. Where testator execut- 
ed will after effective date of statute 
giving a wife the right to elect to take 
her share of estate of her deceased 
husband as in intestacy, the statute 
was applicable in determining the 
rights of the testator’s wife. Decedent 
Estate Law, 18.—Hochster v. City 
Bank Farmers Trust Co., 24 N.Y.S.2d 
110, 260 App.Div. 712. 

In action by decedent’s wife, who 
had renounced will, to recover statu- 
tory share in corpus of trusts created 
by decedent, under which decedent re- 
tained power to revoke and right to 
control trustee, on ground that the 
corpus in fact constituted part of es- 
tate of decedent whose will was exe- 
cuted after effective date of statute au- 
thorizing a wife to renounce will and 
take share of estate of her deceased 
husband as in intestacy, that the trusts 
were created prior to effective date of 
the statute did not preclude wife’s re- 
covery on ground that the wife was 
attempting to apply the statute “ret- 
roactively.” Decedent Estate Law, § 
18.—Hochster v. City Bank Farmers 
Trust Co.,, 24 N.Y.S.2d 110, 260 App. 
Div. 712. 

N.Y.App.Div. Where will was exe- 
cuted and testator died after August 


must 
from 
the will, founded on fact that year’s 


31, 1930, widow was entitle 
herself of the provisions of the statu 
authorizing widow to share in the es 
tate as in intestacy rather than under 
will. Decedent Estate Law, § 18.—In 
re Colaci’s Estate, 24 N.Y.S.2d 239, 260 
App.Div, 795. : ; ; 

N.Y.App.Div. Settlor’s widow could 

attack transfers in trust as illusory and 
consequently ineffective to deprive wid- j 
ow of her expected estate in settlor’s 
property, although will of settlor, who 
left no heirs other than widow and 
sister, was executed before enactment 
of provision of Decedent Estate Law 
giving surviving spouse right of elec- 
tion es take against or in absence of 
testamentary provision, where will be- 
queathed more than one-half of estate 
to charitable corporations in violation 
of statute, so that any excess above 
statutory amount would pass as intes- 
tate property. Decedent Estate Law, 
§§ 17, 18, 83.—Schnakenberg v. Schnak- 
enberg, 28 N.Y.S.2d 841, 262 App.Div. 
234, affirming 27 N.Y.S.2d 270, 176 
Mise. 312. f; 
N.Y.Sup. Settlor’s widow could at- 
tack transfers in trust as illusory, and 
consequently ineffective to deprive wid- 
ow of her expected estate in settlor’s 
property, although settlor’s will was 
executed before enactment of section of 
Decedent Estate Law giving surviving 
spouse right of election to take against 
will, where will bequeathed more than 
one-half of estate to charitable corpora- 
tions in violation of statute, so that 
any excess above statutory amount 
would pass as intestate property. De- 
cedent Estate Law, §§ 17, 18, 83.— 
Schnakenberg v. Schnakenberg, 27 N.Y. 
S.2d 270, 176 Misc. 312, affirmed 28 
N.Y.S.2d 841, 262. App.Div. 234. 

N.Y.Sur. The provision of Decedent 
Estate Law authorizing surviving 
spouse to renounce will of deceased 
spouse and take an intestate share of 
his estate should be liberally construed 
in favor of the surviving spouse to the 
end that the state policy that a sur- 
viving spouse is entitled to a specified 
minimum participation in estate of de- 
ceased spouse might not be evaded or 
frustrated. Decedent Estate Law, § 18. 
—In re Jackson’s Will, 29 N.Y.S.2d 
569, 176 Mise. 1020. 

N.Y¥.Sur. <A testamentary direction to 
terminate trust for widow on widow’s 
remarriage released widow’s right of 
election against will from statutory 
limitation of $2,500. Decedent Estate 


Law, § 18, subd. i(e,g).—In re Ep- 
stein’s Bstate, 27 N.Y.S.2d 872, 176 
Mise, 494 


§ 2348 

Ga.App. Where there was no specific 
requirement in will that life estate 
should be taken by widow in lieu of 
year’s support, and it did not appear 
from the will that such was the testa- 
tor’s intention, the widow was not put 
to an “election”, and was entitled to 
both a life estate and a year’s sup- 
port.—Matthews y. Matthews, 13 8.B.2a 
843, 64 Ga.App. 580. 

Tex.Civ.App. Where will of testator 
who resided on tract containing ap- 
proximately 500 acres provided, to my 
wife, “I give, devise, bequeath and in- 
struct my trustee to give her a deed 
in fee simple title’ to the residence in 
which she now lives, and including the 
lot about 200 by 200 feet on which 
residence and garage are now situated 
and in addition livestock on certain 
farm and 20 acres out of a certain 
farm, the will did not disclose an in- 
tent that the bequests and devises to 
the widow were made in lieu of home- 
stead and widow was not put to an 
election, but was entitled to the de- 
vises and bequests, and also to her 
homestead and other rights under Con- 
stitution and statute. Vernon’s Ann. 
Civ.St. arts, 3314, 3485, 384938, 3495, 
3496, 3841 et seq.; Vernon’s Ann.St. 
Const. art, 16, § 52.—Lindsley v. Lind- 
sley, 152 S.W.2d tee error granted. 


§ 

Iowa. Under statute providing that 
devise to survivor shall be presumed 
to be in lieu of distributive share, 
homestead, and exemptions, the words 
“in lieu of” refer to the quantity of 
property and do not change the qual- 


owing of clear and 
e intention to the contrary, 
widow cannot claim right to distribu- 
tive share, homestead, or exempt prop- 
erty in addition to ‘property devised, 
but exempt property devised does not 
lose its exempt quality. Code 1935, § 
11847.—O’Day v. O’Day, 292 N.W. 516. 
Where will devised all property to 

; widow, property which was exempt to 
testator during his lifetime was ex- 
2 empt to the widow, and should be set 
off to her. Code 1935, §§ he manitl 


. —O’Day y. O'Day, 292 N.W 
§ 2360 
N.Y.App.Div. Where execution by 


wite during lifetime of her husband of 
an instrument waiving her right of 
election to take against husband's will 
was proved by a subscribing witness, 
there was a compliance with statute 
reouiring that such instrument should 


be duly “acknowledged”, and _ wife’s 
right of election was barred. De- 
cedent Estate Law, § 18, subd. 9; 


General Construction Law, §§ 10, 11; 
Personal Property Law, 82° Real 
Property Law, § 274.In re’ Maul’s 
Estate, 29 N.Y.S.2d 429, 262 App.Div. 
941, affirming In re Maul’s Will, 26 
N.Y.S.2d 847, 176 Mise. 170. 

N.Y.Sur. A wife’s waiver of right of 
election to take against will, not bear- 
ing certificate of acknowledgment but 
bearing signatures of subscribing wit- 
nesses, and surrogate’s certificate show- 
‘ng that one subscribing witness had 
testified to its due execution, barred 
the right of election, under statute re- 
quiring such instrument to be duly 
“acknowledged.” Real Property Law, 
§§ 290-292, 304-306; Decedent Estate 
Law, § 18; General Construction Law, 
§§ 10, 11.—In re Maul’s Will, 26 N.Y.S. 
2d 847, 176 Mise. 170, affirmed In re 
y Maul’s Estate, 29 N.Y.S.2d 429, 262 

App.Div. 941. 
As used in statute requiring spouse’s 
waiver of right of election to take 
: against will to be ‘acknowledged’, 
‘- “acknowledge”? means to own or ad- 
mit the knowledge of, to recognize as 
a fact or trust, and “acknowledgment” 
is an authentication or verification of 
signature, establishing merely that in- 
strument was duly signed, proving 
identity of person whose name appears, 
‘and that such person signed. Decedent 
Estate Law, § 18, subd. 9; General 
Construction Law, §§ 10, 11.—In_ re 
Maul’s Will, 26 N.Y.S. 2d 347, 176 Misc. 
170, affirmed In re Maul’s Hstate, 29 
N.Y.S.2d 429, 262 App.Div. 941 
The statute governing acknowledg- 
ment of instruments is applicable to 
waiver of right of election to take 
against will, and to be of any effect 
such instrument must be filed or re- 
corded in surrogate’s. office, and_ to 
entitle it to be so filed or recorded, 
the execution must be acknowledged or 
proof made, and certification must be 
in the same manner as. acknowledg- 


ment or proof of a deed. Decedent 
Estate Law, § 18, subd. 9: General 
Construction Law, §§ 10, 11; Real 


§§ 290-292) 304-306.— 


Troperty Law, 
26 N.Y.S.2d 847, 176 


I> re Maul’s Will, 


Mise. 170, affirmed In re Maul’s’ Hs- 
tate, 29 N.Y.S.2d 429, 262 App.Div. 
941 


A waiver of right of election to take 
_against will is a ‘“‘conveyance”’ to which 
statutes relative to acknowledgment of 
conveyances are applicable. Real Prop- 
erty Law, § 290, subd. 3; General Con- 
struction Law, §§ 10, 11.—In_re Maul’s 
Will, 26 N.Y.S.2d 847, 176 Misc. 170, 
affirmed In re Maul’s Estate, 29 N.Y.S. 
2d 429, 262 App.Div. 941. 

A spouse, by virtue of the right of 
election to take against will, has an 
interest in personalty and realty of 
deceased which can be defeated during 
his or her. life time under _circum- 
stances set forth in statute. Decedent 
Estate Law, § 18, subds, 3-5.—In re 
Maul’s Will, 26 N.Y.S8.2d 847, 176 Misc. 
170, affirmed In re Maul’s Estate, 29 
N.Y.S.2d 429, 262 App.Div. 941. 

When a spouse signs and duly ac- 
knowledges a waiver of right of elec- 
tion to take against will, he or she re- 


ntere: 
of the aaate 


giving of a quitclaim deed, 
Estate Law, § 18. subds, 8-5.—In_ re 
ae Will, 26 N.¥.S.2d 847, 176 Misc. 
170, affirmed In re Maul’s Estate, 29 
N.Y.S.2d 429, 262 App.Div. 941. 

Conyeyances may be legally executed 
if properly attested by subscribing 
witnesses, and are entitled to record 
when proven and certified as to ex- 
ecution in manner provided in record- 
ing acts, and this rule is applicable to 
instruments releasing dower and waiv- 
ers of right of election to take against 
will. Real Property Law, §§ 304-306; 
Decedent Estate Law, LS: General 
Construction Law. ss 10, 11.—In_ re 
Maul’s Will, 26 N.Y.S.2d 847, 176 Mise. 
170, affirmed In re Maul’s Estate, 29 
N.Y.S.2d 429, 262 App.Div. 941. 

N.Y.Sur. Where decedent’s surviv- 
ing wife is not mentioned in decedent’s 
will, in order to deny surviving wife 
the right’ of election to share in de- 
cedent’s estate as if decedent had died 
intestate on ground that wife has aban- 
doned decedent, the abandonment must 
be such as to have entitled decedent to 
a legal separation and must have been 
without justification. Decedent Hstate 
Law, § 18.—In re Botsford’s Hstate, 27 
N.Y:S:20193.2. 

Where decedent and his wife sepa- 
rated by agreement, and _ separation 
was due solely to decedent's inability 
to support wife, the wife, who sur- 
vived decedent and was not mentioned 
in decedent’s will, was not precluded 
from electing to share in decedent’s 
estate as if decedent had died intestate 
on ground that she had “abandoned” 
decedent. Decedent Estate Law, § 18, 
subd. 5.—In re Botsford’s Estate, 27 N. 
Y.S.2d 932. 

§ 2361 


N.Y.App.Div. Execution by husband 
and wife of separation agreement not 
acknowledged as required by statute 
did not deprive surviving husband of 
right of election to take against wife’s 
will. Decedent’s Estate Law, § 18, 
subd. 9.—In re Hearn’s Estate, 25 N.Y. 
8.2d 758, 261 App.Div. 924. 

N.Y.Sur. A surviving husband was 
not precluded from exercising right of 
election not to take under wife’s will or 
from claiming exemptions under Surro- 
gate’s Court Act by failure to support 
the wife, where there was no proof that 
husband had not contributed to support 
of wife, or if he had not that he pos- 
sessed any means from which it was 
possible for him to do so. Decedent 
Estate Law, § 18; Surrogate’s Court 
Act n$ 200; —In re Chandler’s Will, 26 
N.Y.S.2d 280, 175 Misc. 1029. 

Where husband’s departure was with 
the consent of the wife, such departure 
did not amount to an “abandonment” 
within statute providing that husband 
who has abandoned wife shall not have 
right of electién to take against wife’s 
will, Decedent Estate Law, § 18, subd, 
4.—In re Chandler’s Will, 26 N.Y.S.2d 
280, 175 Mise. 1029. 

Even if it were shown that husband 
had failed to support his wife, that 
would not result in forfeiture of hus- 
band’s right to elect to take against 
wife’s will, where it was shown that 
husband’s nonaction was pursuant to 
wife’s consent. Decedent Estate Law, 
§ 18.—In re Chandler’s Will, 26 N.Y.S. 
2d 280, 175 Misc. 1029. 

Where there was no proof that hus- 
band had failed to support the wife, 
and alleged nonsupport was pursuant 
to wife’s consent, and husband had left 
the wife pursuant to her consent, and 
wife disinherited the husband in her 
will, husband had Tight of election to 
take his intestate "share in contraven- 
tion of the will. Decedent Estate Law, 
i 18, 87(¢); Surrogate’s Court Act, § 

00.—In re Chandler’s Will, 26 N.Y.S. od 
380, 175, Mise. 1029. 

Okl. The statute providing that no 
spouse shall bequeath away from the 
other so much of the estate that the 
other spouse would receive less in val- 
ue than would be obtained through 
succession by law, authorizes an at- 
tack on will only by the surviving 
spouse or those in privity with him or 


tue | 1 A 
ute, with the same Rivet te effect as. ‘ 
Decedent 


Pe eicted finding that widow a 


Truitt, 108 P.% 
Va. 


-§ 2370 : 
In determining whether e 


of accepting husband’s will did 
know what her statutory rights — 
and was ignorant to a large i 
of amount of husband’s estate, 
preme Court of Appeals must conn 
all incidents together as establ 
fact that election to take unde ill 
was revocable. Code 1919, 5121, a 
amended by Act 1922, c. 5 ae 
5276, as amended by Acts 1930, 
—Simmons y. Simmons, 15. S.B.: 
177 Va. 629. 

§ 2371 


N.Y.Sur. <A surviving spouse’s s 
tory right of election to take SA PHb 
will of deceased spouse is a “perso 
right” which must be exercised by 
surviving spouse, or, in ease of 4 
ability such as infancy or incompet 
ey, by the general guardian or | 
mittee. Decedent Estate Law, 
subds. 1-6.—In re Brill’s Estate, 
Y.S.2d 966, 175 Mise. 236. 

A surviving spouse’s statuto: 
sonal right of election to take 


# 
Can 


survive the death of the sur 
spouse and cannot be exercised | 
the death of the surviving spous 
by his or her executor or administ 
tor. Decedent Estate Law, § 1 
1-6.—In re Brill’s Hstate, 22 
966, 175 Misc. 236. 

N.Y.Sur. Before committee of sur 
ing incompetent husband was 
with proper authority fo file n 
election of _husband to take s! 


the committee was required to se 
an oruer from the Supreme Cour 
file such notice in behalf of the 
petent nusband. Decedent’s 
Law, § 18, and subds. 1, 6, 8. 
Youngs’ Bstate, 25 N.YS2d 8: 
Misc. 716. 
§ 2375 


Pa,.Com.Pl. While the court 
jurisdiction over a lunatic’s esi 
in the exercise of its sound dis 
order the lunatic’s committee to el 
or not to elect to take against hi 
ceased wife’s will, such an order s 
not be entered ex parte without 
without hearing, and without 
knowledge of the facts and — 
stances upon which to base judicia 
nates In re EER Se 40 D. ¢ 
5 ies 
§ 2378 

N.Y.Sur. Right of surviving ‘sp. 
to elect to take share of SeaohgL s se 
tate as in intestacy is a personal 
and must be exercised during the 
time of the claimant. Decedent’ 
tate Law, § 18, and gsubds. 1, 
In re Youngs’ Estate, 25 N.Y.S. 
175 Mise. 716. 

Where after issuance of letters co 
mittee of surviving incompetent hi 
band had between four and five m 
to serve notice of election of hus } 
to take share of deceased wife’s estat 
as in intestacy, but husband d 
5 p. m. on March 5, 1940, and 
of election was served at 6:35 
on the same day, the notice of 
tion was_ ineffectual, notwithsta ing 
Supreme Court had, prior to the incom- 
petent’s death, clothed committee with — 
proper authority to file the notice, 
since the procuring of court order. 
was not complete compliance with stat 
ute. Decedent’s Estate Law, § 18, and — 
subds. 1, 6, 8.—In re Youngs’ Estate, 
25 N.Y.S.2d 811, 175 Mise. 716. bts 

N.Y.Sur. Under statute requiring ~ 
widow’s election to take against will 
to be made within six months after is-_ 
suance of letters testamentary or let- 
ters of administration, but authorizing 
extension of such period for additional 
period not exceeding six months, where 
written notice of election was duly and ¥ 
timely served less than four months 
after issuance of letters testamentary, 
and was filed and recorded, without ap- 
proval of court, less than two weeks 
after expiration of six-month period, 
such filing and recording could be con- 
firmed after expiration of twelve 
months from issuance of letters. De- 


ol 


accounting decree entered 
months after letters testamentary were 


§ 2384 
cedent BHstate Law, § 18, subd. 73 
Laws 1929, c. 229, § 20, as amended by 
Laws 1930, « Shore 13.—In re Ep- 
stein’s Estate, 27 .Y.S.2d 872, 176 
Mise. 494. 

2384 


§ 

N.Y.Sur. Under Decedent Estate Law 
provision authorizing widow to make 
election in lieu of dower within six 
months from date of issuance of letters 
testamentary, and authorizing Surro- 
gate to relieve spouse from default in 
filing, providing that 12 months have 
not elapsed since issuance of letters, 
some ten 


issued would not be set aside some 15 


___ take against the will. 


months after the issuance of letters in 
order that widow could file election to 
Decedent Estate 
Law, § 18, subd. 7.—In re Goldstein’s 
Estate, 27 N.Y.S.2d 288, 176 Misc. 366. 

Where widow’s right to file an elec- 
tion to take against the will was 


barred by failure to make an_ election 
within period prescribed by Decedent 
Estate Law, if actual fraud was perpe- 


trated upon the widow and she suf- 
fered damage thereby, she could seek 
relief in a court of general jurisdiction, 


but was not entitled to have accounting 
decree vacated so that she could make 
an election 15 months after issuance of 


‘Law, § 18, subd. 
‘Estate, 27'N.Y.S.2d 288, 176 Misc. 366. 


tate; 29 N.Y.S.2d 429, 


letters testamentary. Decedent Estate 
7.—In re Goldstein’s 


§ 2386 j 
N.Y.Sur. In proceeding on petition 
of surviving spouse to determine her 


yvirht to take against will, Surrogate’s 
~ Court could 


issue subpoena against 
subscribing witness of instrument 
whereby spouse waived right of elec- 


tion to take against will, irrespective 
of whether such instrument was a con- 


veyance. Real Property Law, § 305.— 
In re Maul’s Will, 26 N.Y.S.2d 847, 176 
Mise. 170, affirmed In re Maul’s Es- 
262 App.Div. 
941. ; 

Tex. An “election under a will” may 
be express or implied, and when not 
expressly made it is a question of in- 


tention and must be decided from facts 


; ‘ of particular case, and ordinarily the 


ef surviving spouse a right 


with 


question is one of fact to be submitted 
to jury for determination,—Jones y. 


Guy, 143 S.W.2d 906, affirming Guy v. 
_ Jones, 132 S.W.2d 490. 


‘ § 2387 
N.Y. The statute creating for benefit 
not pre- 
yiously enjoyed and providing manner 
of waiver was intended to deny effect 
to waiver not executed in accordance 
the statute. Decedent Hstate 
Law, § 18, subd. 9.—In re McGlone’s 


Will) 32 N’B.2d 539, 284 N.Y. 527, re- 


versing 17 N.Y.S.2d 316, 258 App.Div. 
ae reversing 13 N.Y.S.2d 76, 171 Misc. 


‘ § 2388 

N.Y.Sur. Since provision of Deced- 
ent Hstate Law authorizing surviving 
spouse to renounce will of deceased 
spouse and take intestate share of his 
estate specifies no exact requirement 
respecting form of notice of disapproval 
of will by the surviving spouse, &any 
notice the terms of which are sufficient 
to inform the executor that the sur- 
viving spouse lays claim to the rights 
accorded by the Decedent Hstate Law 
is adequate. Decedent Estate Law, § 
1s.—In re Jackson’s Will, 29 N.Y.S.2d 
569, 176 Mise. 1020. 

§ 2392 

Va. The statutes providing for re- 
nunciation of provisions of a spouse’s 
will contemplate that spouse must be 
given full opportunity to compare thé 
value of property accruing to him from 
either course he may elect to pursue, 
and that for an election to be effective, 
spouse must know or have full op- 
portunity to ascertain the relative val- 
ues accruing before making an election. 
Coce 1919, § 5121, as amended by Act 
1922, ec, 501; and § 5276, as amended 
by Acts 1930, c. 256.—Simmons y, Sim- 


mons, 15 S.H.2d 43, 177 Va. 629. 
§ 2396 
Ind. Widow’s acceptance of home- 


stead in California and of an allowance 
“until the further order of the court” 
did not constitute an “election” which 


“ WILLS 
would preclude trustee in Indiana from 
selling real estate therein to pay an- 
nuity provided by husband’s will, not- 
withstanding recital in court order that 
allowance was “in lieu of’’ testamentary 
provisions, but allowance would be 
construed as merely temporary provi- 
sion for widow’s support pending ad- 
ministration until payments were made 
by trustee.—Dick vy. Glenn, 31 N.H.2d 
1009; Dick v. Glenn, 32 N.H.2d 698. 

Tenn.App. Where annuity provided 
for widow by deceased husband’s in- 
surance policy came to widow by the 
insurance contract, widow’s acceptance 
of such benefit and refusal to surrender 
right to it was not an “election’’ to 
take under husband’s will which would 
prevent widow from maintaining suit 
against husband’s executor and others 
to establish widow’s right to share in 
estate as a dissentient widow accord- 
ing to statutory provisions.—Baker y. 
Baker, 142 S.W.2d 737. | : 

The rule that it is against equity for 
any one to claim under and against a 
will contemplates a situation where one 
has understandingly received and re- 
tained a legacy under circumstances 
that would estop him from claiming 
against will, and the rule does not 
apply where acquiescence in will is due 
to ignorance of essential facts on part 
of acquiescing legatee or devisee.— 
Baker v. Baker, 142 S.W.2d 737. 

§ 2406 

Ind.. Widow’s application for and 
acceptance of allowance and homestead 
in California did not create a presump- 
tion that such benefits were accepted 
in lieu rather than in addition to her 
rights under will of her deceased hus- 
band.—Dick v. Glenn, 31 N.B.2d 1009. 
Dick vy. Glenn, 32 N.E.2d 698. 

One seeking, after widow’s death, to 
establish that widow by acceptance of 
allowance and homestead in California 
had renounced right to receive annuity 
under will, had burden of showing 
clearly that such right was relinquish- 
ed.—Dick y. Glenn, 31 N.H.2d 1009; 
Dick v. Glenn, 32 N.H.2d 698.° 

N.Y. Burden to establish abandon- 
ment by wife of husband so as to 
prevent her from claiming share of 
husband’s estate as in intestacy under 
statute remained at all times upon 
those asserting abandonment. Dece- 
dent Estate Law, § 18, subd. 5.—In 
re Maiden’s Estate, 31 N.H.2d 889, 284 
N.Y. 429, reversing In re Maiden’s 
bye 19 N.Y.S.2d 212, 259 App.Div. 


N.Y.App.Div. The burden was on de: 
ceased wife’s executor to prove that 
husband who elected not to take under 
the will of deceased wife, had aban- 
doned her, and was therefore pre- 
cluded by statute from making such an 
election, and, to meet that burden, 
proof was required which would sus- 
tain a judgment of separation against 
the husband and in favor of the wife, 
if living. Decedent’s Estate Law, § 18, 
subd. 4.—In re Quick’s Estate, 28 N.Y. 
$.2d 10, 262 App.Div. 808 

N.Y.Sur. The statute giving surviv- 
ing spouse right of election to take 
against will of deceased spouse should 
be liberally construed, but such con- 
struction cannot go to the extent of 
presuming that election was made 
when, as matter of fact, it unques- 
tionably was not. Decedent Estate 
Law. § 18.—In re Brill’s Hstate, 22 N. 
Y.S.2d 966, 175 Mise. 236. 

N.Y.Sur. A wife’s executors who re- 
fused to recognize a notice of election 
filed by surviving husband to take a 
share of wife’s estate against wife’s 
will, on ground that husband did not 
contribute to support of wife durin 
eriod that they lived together, han 

urden of proof in that regard. Dece- 
dent Estate Law, § 18.—In re Chand- 
ler’s Will, 26 N.Y.S.2d 280. 

In all questions respecting forfeiture 
of elective rights by a husband whose 
marriage has been proved to have 
come into valid existence, burden of 
proof is imposed upon those contend- 
ing that such rights have ceased to ex- 
aan re Chandler’s Will, 26 N.Y.S. 


N.Y.Sur. In executors’ proceedings 


* 


for a determin tion as to which of two 

persons was  decedent’s surviving 
spouse, where there was no evidence 
that decedent had legally divorced his 
first wife, who was not mentioned in 
decedent’s will, such wife’s right of 
election as decedent’s surviving spouse 
under Decedent Hstate Law could be 
defeated only by showing that she had 
abandoned decedent, and burden of es- 
tablishing abandonment was upon per- 
son claiming to be decedent’s wife un- 
der a subsequent marriage. Decedent 
Estate Law, § 18, subd. 5.—In re Bots- 
ford’s Estate, 27 N.Y.S.2d 932. ; 

N.Y.Sur. In action involving validity 
of surviving spouse’s election to re- 
nounce will of deceased spouse and take 
intestate share of his estate, burden of 
proof is imposed on those seeking to 
sustain the literal integrity of the will 
to demonstrate that deceased spouse 
has complied with conditions imposed 
on his right to divert from surviving 
spouse a substantial equivalent of por- 
tion of the estate which she would re- 
ceive had no valid will been made. De- 
cedent Hstate Law, § 18.—In re Jack- 
coe Will, 29 N.Y.S.2d 569, 176 Misc. 

In surviving spouse’s proceeding for 
determination of validity and effect of 
election by surviving spouse to re- 
nounce will of deceased spouse and 
take intestate share of his estate, those 
seeking to sustain literal integrity of 
the will had obligation of showing 
that the will was effective to cut off 
right of surviving spouse and it was 
not a part of surviving spouse’s proof 
to demonstrate the contrary. Decedent 
Estate Law, § 18—In re_ Jackson’s 
Will, 29 N.Y.S.2d 569, 176 Mise. 1020. 

In surviving spouse’s proceeding for 
determination of validity and effect of 
her election to renounce will of de- 
ceased spouse and take intestate share 
of his estate, the opponents of sur- 
viving spouse, who had burden of 
showing that benefits accorded her 
were adequate to‘ nullify her modified 
intestate rights, could not demand from 
her any specifications as to particulars 
in which they were deficient for this 
purpose. Decedent Estate Law, § 18.— 
In re Jackson’s Will, 29 N.Y.S.2d 569. 
176 Mise. 1020. 

Ohio App. Where testator died on 
March. 26, 1936, leaving a widow and 
sister as heirs at law, and widow died 
on April 6, 1936, without having pre- 
viously elected to take under testator’s 
will or statute of descent and distribu- 
tion, and will was not probated until 
April 10th, widow was conclusively 
presumed to have elected to take un- 
der will. Gen.Code, § 10504-60.—Price 
v. Herbert, 33 N.H.2d 398, 


2408 : 

Iowa. Actions of widow as. shown 
by the evidence could be considered in 
determining whether she had accepted 
terms of husband's will. Code 1939, §§ 
nee 12010.—Anderson vy. Gifft, 294 N 


RUAN 

Evidence established that widow had 
accepted terms of husband’s will, and 
that she took under the will rather 
than by inheritance. Code 1939, §§ 
11847, 12010.—Anderson y. Gifft, 294 
INGWsetioe 


N.Y. In proceeding by widow to 
elect to take her share of decedent’s es- 
tate as in intestacy, evidence held in- 
sufficient to show that act of wife in 
leaving her husband and his home wags 
an “abandonment” under statute pro- 
viding that wife who has abandoned 
husband may not elect to take share of 
husband’s estate as in intestacy. Dece- 
dent Estate Law, § 18, subd. 5.—In re 
Maiden’s Estate, 31 N.E.2d 889, 284 N. 
Y. 429, reversing In re Maiden’s Will, 
19 N.Y.S.2d 212, 259 App.Div. 848. 

N.Y.App.Div. Evidence did not war- 
rant decree that notice of election by 
surviving husband to take against 
wife’s will was invalid on ground of 
husband’s abandonment, where execu- 
tion of separation agreement, though 
not acknowledged as required by stat- 
ute, was shown. Decedent Estate Law, 
§ 18, subd. 9.—In re Hearn’s Estate, 

5 N.Y.S.2d 758, 261 App.Diy, 924. 

N.Y.Sur. In determining whether 
executors were justified in failing to 


ee 
C ize a notice of election filed by 
husban: OK take a share of wife’s es- 
tate against her will, the surrogate 
could not accept implied finding of 
referee that husband did not con- 
tribute to support of wife during pe- 
riod that they lived together to ex- 
tent that his resources permitted, not- 
withstanding referee’s conclusion as to 
husband@’s characteristics could not be 
rejected, where there was no evidence 
to sustain such implied finding. De- 
cedent Estate Law, § 18—In re Chan- 
dler’s Will, 26 N.Y.S.2d 280. 

N.Y.Sur. Evidence failing to show 
that decedent had obtained a legal di- 
vorce from his wife under decedent’s 
first marriage, and failing to show that 
such wife had abandoned decedent, but 
that decedent and wife lived separately 
by agreement solely because of dece- 
dent’s inability to support wife, war- 
ranted conclusion that wife, who was 
not mentioned in decedent’s will, was 
decedent’s awful “spouse” and was en- 
titled to elect to share in decedent’s es- 
tate as if decedent had died intestate. 
Decedent Hstate Law, § 18.—In re 
Botsford’s Estate, 27 N.Y.S.2d 932. 

Tenn.App. In widow’s suit against 
executor of her deceased husband’s es- 
tate and husband’s devisees and lega- 
tees to establish widow’s right to share 
in estate as a dissentient widow ac- 
cording to statutory provisions and to 
set aside, for alleged fraud, an ante- 
nuptial contract, the fact that widow 
had signed a receipt for payment of a 
bequest to her under husband’s will 
was merely evidentiary upon question 
of whether widow had elected to take 
under will.—Baker v. Baker, 142 S.W. 
2d 737. 

In widow’s suit against executor of 
her deceased husband’s estate and hus- 
band’s legatees to establish widow’s 
right to share in estate as a dissentient 
widow according to statutory provi- 
sions, the fact that executor, to pay 
a bequest to widow, opened an account 
with widow in a bank and deposited 
bequest to widow’s credit, without her 
knowledge and consent, was a circum- 
stance which, when unexplained, could 
be considered by jury in determining 
whether executor acted in good faith 
with widow.—Baker v. Baker, 142 8.W, 
2d° 737. 

Tex. In suit in nature of statutory 
form of trespass to try title to land 
and for conversion of personalty 
against decedent’s executors and lega- 
tees, where plaintiff claimed right to 
share in decedent’s estate on ground 
that decedent was plaintiff’s adoptive 
mother, evidence did not show as mat- 
ter of law that plaintiff had elected to 
take under decedent’s will, thereby 
estopping plaintiff from asserting a dif- 
ferent claim. Vernon’s Ann.Civ.St. art. 
42.—Jones v. Guy, 143 S.W.2d 906, af- 
firming Guy v. Jones, 132 S.W.2d 490. 


Va. A widow may elect to accept the 
testamentary provisions made for her 
by her husband within the year, but 
if such election is alleged to have been 
made, proof should be clear, cogent 
and convincing, and no one can be 
constrained to make an election until 
interests to which election relates are 
clearly defined and their relative val- 
ues ascertained, and an election made 
before that is done will generally be 
disregarded. Code 1919, § 5121, as 
amended by Act 1922, c. 501; and § 
5276, as amended by Acts 1930, ¢. 256. 
—Simmons v. Simmons, 15 8.H.2d 43, 
177 Va. 629. : 

Evidence sustained finding that wid- 
ow at time of signing paper accepting 
provisions of husband’s will did not 
.know what her statutory rights were 
and was ignorant to a large extent of 
amount of husband’s estate, and hence 
widow was not bound by written ac- 
ceptance of provisions of husband’s 
will. Code 1919, § 5121, as amended by 
Act 1922, ec. 501; and 5276, as 
amended by Acts 1930, c. 256.—NSim- 
mons v. Simmons, 15 S.H.2d 43, 177 
Va. 629. 


§ 2515 
Pa.Orph. If action has been taken 
by the widow or husband in ignorance 
of the value of the estate, or of the 


Seek . ie W. ie 


teas jasc Be. 
right which would accru 


| ' e under the 
provisions of the will as compared with 
the interest given by the intestate laws, 
then the first election may be set aside 
and the distribution be made in the 
way provided by law.—In re Bish’s 
Estate, 54 York 171. 

A widow’s election to take under 
the will of her husband was set aside 
and she was permitted to take against 
the will where she had executed and 
delivered her election to take under 
the will two days after the will was 
probated, before an appraisement was 
made, and where she had not been 
advised of her rights nor acquainted 
with the value and quantity of the 
op pie ain re Bish’s Wstate, 54 York 

Wa. One who hag elected without 
full knowledge of material facts to ac- 
cept provisions of spouse’s will may 
subsequently change original intention 
and alter election, unless situation has 
so changed that this cannot be done 
without prejudice to subsequently-ac- 
quired rights of others—Simmons v. 
Simmons, 15 eee 48, 177 Va. 629. 

22 


2 

Va. The expenses of litigation where- 
in widow sought to declare null and 
void a paper writing wherein widow 
had accepted provisions of husband’s 
will were properly required to be 
paid by the estate, where executor 
would have been justified in filing suit 
to obtain aid of a court of equity in 
administering the estate, and uncertain- 
ty of administration was produced by 
inconsistent positions taken by the 
widow. Code 1919, § 5121, as amend- 
ed by Act 1922, c. 501; and § 5276, as 
amended by Acts 1930, ec. 256.—Sim- 
mons v. Simmons, 15 §.H.2d 48, 177 


Va. 629. 
§ 2427 
Tenn.App. In widow’s suit against 
executor of her deceased husband’s es- 
tate and husband’s devisees and lega- 
tees to establish widow’s right to share 
in estate as a dissentient widow ac- 
cording to statutory provisions, wheth- 
er-widow’s acceptance of bequest under 
husband’s will amounted to an irrevo- 
cable election by widow to take under 
will. was for jury.—Baker v. Baker, 142 
S.W.2d 737. yEt 


§ 2 

Cal. Where insured’s wife was bene- 
ficiary named in life policy and was 
also legatee under insured’s will which 
directed that proceeds of policy be paid 
to insured’s daughter, wife’s action in 
taking under will did not constitute an 
“election” requiring her to recognize 
daughter’s right to insurance policy 
which was referred to in will as a 
policy payable to insured’s son.—Cook 
v. Cook, 111 P.2d 322. 

Where insured’s wife, who was named 
beneficiary under life policy and a 
legatee under insured’s will directing 
payment of proceeds of policy to in- 
sured’s daughter, collected proceeds 
of policy prior to distribution of prop- 
erty under will, action of wife in of- 
fering will for admission to probate 
and in seeking appointment as execu- 
trix did not constitute an “election” re- 
quiring her to recognize daughter’s 
right to proceeds of insurance.—Cook y. 
Cook, 111 P.2d 322. 

Kan. A beneficiary of will who, with 
full knowledge of the facts, accepted 
distributive share under terms of will 
devising particular land to third per- 
son was held to have elected to take 
under the will, and was barred by “‘es- 
toppel’” from seeking specific perform- 
ance of alleged oral contract by testa- 
tor to convey such land to such bene- 
ficiary.— Hughes vy. Hughes, 107 P.2d 
672,152 Kan. 720. 

Where testator, after devising prop- 
erty owned by him to one beneficiary, 
assumes to devise to another property 
belonging to the first devisee, devisee 
of the property owned by testator, if 
he accepts the devise with knowledge 
of all the facts, is precluded from as- 
serting a claim to his own property de- 
vised to the other beneficiary.—Hughes 
v. Hughes, 107 P.2d 672, 152 Kan. 720. 

A. beneficiary cannot accept benefits 
under a will without renouncing rights 
which are inconsistent with the will. 
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Hughes vy. Hughes, 107 P.2d 672, 152 
Kan. 720, pi esiabn 

Mich. Where testator devised to — 
widow life estate in tract of land with 
remainder to state conservation depart- 
ment on express condition that widow 
abide by provisions of will and con- 
vey to state her interest in another 
tract owned jointly by her and testa- 
tor, reserving to herself only a life 
estate therein, and on further condi- 
tion that state accept bequest, execu- 
tion and filing by widow and by the 
state of formal acceptances of the will 
and conveyance by widow to state of 
the land designated by testator con- 
stituted a compliance with terms of 
will, and subsequent surrender tostate 
of _immediate possession of land in ~— 
which widow had a life estate in con- __ 
sideration for conveyance to widow of 
state’s interest in the other tract would 
not, in the absence of a showing of 
Sraud, Gereat piles tee under will. 
—In re Fuller’s Hstate, 2 .W. ee 
297 Mich. 247, : ete Ge 
, Where widow accepted provi- 
sions of will of her deceased husband 
in lieu of statutory dower in real es-— 
tate, the widow took under the will and 
not under the statute. Mo.St.Ann. § 
332, p. 219.—Price v. Gordon, 147 S.W. 
2d 609. f pang 

N.Y.Sur. Where deceased put whole 
of his residuary estate in trust and 
directed that two-thirds of income be 


paid to his widow, and widow elect- 


income accrued immediately 
upon death, and hence under the trust 


her a “‘quasi-purchaser” for purpose of 
determining whether widow was enti- 
tled to exoneration from contribution 
to payment of estate taxes. Decedent 
Estate Law, § 124.—In re Klein’s Es- 
tate, 25 N.Y.S.2d 869, 175 Misc. 961, — 
§ 24338 ars 3 
il, The renunciation by widow of — 
provisions for her benefit in husband’s __ 
will is a rejection of such provisions 3 
and in effect obliterates them from i 
the will, but does not destroy remain- 
ing provisions of will, which remain op- 
erative upon the property not included aa 
within the statutory share of the wid- _ 
ow.—Sueske v. Schofield, 34 N.H.2d 399, — 
876 Ill. 431, affirming 28 N.E.2d 138, 
306 Ill.App. 80, transferred 24 N.H.2d — 
342, 372 Ill. 481. al 
Ky. The renunciation of husband’s — 
will by widow has no effect upon pow- 
er given trustee by will to sell realty, 
and by renouncing will, widow takes 
against and not under will, and after 
her renunciation courts endeavor to 
carry out intention of testator as ex- : 
zaseee Ane the ee Boe Eee aan 
achs vy. Security Trust Co., 152 S.w. 
2d 969, 287 Ky. 303. ; eG 5 
Where widow renounced provisions — 
of husband’s holographie will, entered 
into an agreement with testamentary 
trustee binding herself to convey her 
dower in the realty, and will express- __ 
ly authorized trustee to convey realty, 
chancellor properly decreed that a 
deed properly executed by trustee and 
widow would convey to purchaser a : 
“fee simple” title to the realty, and 
that purchaser was required to accept 
the deed and pay the contract price, ¥ 
Ky.St. § 1404.—Wachs v. Security Trust 
Co., 152 S.W.2d 969, 287 Ky. 303.: + 
_Mo. Where widow renounces_ provi- 
sions of will for her benefit and elects 
to take one-half of the estate under 
statute, provisions of will in widow’s 
behalf must be disregarded, but inten- 
tion of testator as to other provisions 
must be carried out as nearly as pos- 
sible. Mo.St.Ann. § 328, p. 208.—St. 
Louis Union Trust Co. vy. Kern, 142 
S.W.2d 493. 
Mo.App. Where husband renounced 
will and elected to take one-half of 
estate under statute, husband wag en- 


i 


§ 2438 


titled to one-half of estate subject only 
to the payment of his wife’s debts and 
costs of administration, and executor 
ig on final settlement was entitled to 
Ey credit for payment of bequests, but 
ee such bequests could not be considered 
one-half 


i.) in determining husband’s 

share. Mo,.St.Ann, § 324, p. 210.—In 
re Flynn’s BHstate, 142 S.W.2d 1069. 

_ N.Y.Sur. Inferences respecting testa- 
- tor’s wishes cannot be indulged in de- 
termining source of payments to testa- 

tor’s surviving spouse electing to take 
‘intestate share of estate. Decedent Es- 
tate Law, § 18.—In re Topazio’s Estate, 

22 N.Y.S.2d 847, 175 Misc. 132. 

From standpoint of testator’s sur- 
_yiving wife, entitled to take her intes- 
tate share of testator’s estate, if terms 

of will do not comply with statutory 
requirements, property of estate de- 
volves as intestate, and her rights are 
measured by such conception. Dece- 
_ dent Estate Law, § 18.—In re Topazio’s 
state, 22 N.Y.S.2d 847, 175 Mise. 132. 
A‘testator’s surviving wife, electing 
to take intestate share of his estate, is 
not solely entitled to and may not be 
excluded from participation in any in- 
dividual item of property, but becomes 
tenant in common of one-third of all 
of testator’s property after payment of 
funeral and testamentary expenses and 
debts, irrespective of nature of proper- 

Sou y and whether testator attempted to 
give it to another in disregard of her 
rights. + Decedent Estate Law, § 18.— 
In re Topazio’s Estate, 22 N.Y.S.2d 847, 
b oh 176 Mise. 132. 
sey aces 
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 OhioApp. The election of widow to 
renounce provisions of will in her favor 
and to take under the law did not de- 
stroy efficacy of will other than to 
withdraw therefrom the one-half of the 
: net estate allowed her under the law, 
and widow was not entitled after such 
election to have estate administered as 
to her one-half of the estate as though 
there were no will. Gen.Code, § 10504- 
55.—In re Bilis’ Estate, 32 N.H.2d 23, 
66 Ohio App. 121. 
- Widow’s election to renounce testa- 
- mentary provisions in her favor and to 
take under the law left in full force 
other provisions including provision 
maming executrix and allowing her 
_ discretionary power to fix her own 
compensation, and the renunciation did 
not empower the probate court to de- 
fa Beet the testator’s intention by requir- 
4 i ing executrix to file application for al- 
f fees. Gen.Code, §§ 10504- 
55, 10509-19383, 12223-21.—In re Ellis’ 
Estate, 32 N.E.2d 23, 66 Ohio App. 121. 
Coe Nee 2440 
_  Cal.App. The fact that. testator’s 
widow elected to take under rules of 
succession rather than under provisions 
of will did not abrogate provision of 
will directing executors to care for tes- 
tator’s livestock until it could be dis- 
posed of to good advantage—In re 
King’s Estate, 113 P.2d 282. 
- Where will devised named ranch to 
_testator’s widow and purported to dis- 
pose of all of separate and community 
property, but contained no residuary 
clause, widow, upon renunciation of 
will, was entitled to her interest in 
community property, and to entire in- 
terest in named ranch as community 
property undisposed of by will by vir- 
tue of her renunciation thereof. Pro- 
bate Code, § 201.—In re King’s Estate, 
113 P.2d 282. 


A widow repudiating will is entitled 
to benefits of statutes of succession as 
fully and completely as though there 
was no will. Probate Code, § 201.—In 
re King’s Hstate, 113 P.2d 282. 
Fla. Under express statutory provi- 
sion where a person marries after exe- 
euting a will, and the spouse survives 
testator, such spouse, unless she elects 
re to take dower, or is bound by a mar- 
‘ riage settlement, if dissatisfied with 
; provision of the will, may take a share 
‘ in the estate of testator equal in value 
to that which such spouse would have 
received if the testator died intestate. 
Acts, 1938; c, 16103, §§ 11,-15;235, 236. 
—In re Suarez’s Hstate, 198 So. 829. 
Where testator married after he had 
will, and died 


executed a leaving a 
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spouse but no lineal descendants sur- 
viving, under the Probate Law of 1933, 
which expressly revoked previous stat- 
utory provisions for such a circum- 
stance, such spouse, when she was not 
bound by a marriage settlement, and 
elected not to take dower but demand- 
ed the entire estate, was entitled to re- 
ceive the entire estate of testator. Acts 
1933, Cc, 16103, Sh 1007 24) 28, 335), 536; 
a re Suarez’s Estate, 198 So. 

29, 

Where a testator married after exe- 
cuting a will, and died, leaving the 
spouse but no lineal descendants sur- 
viving, the share taken by the spouse, 
which under express provisions of the 
Probate Law of 1933 amounted to the 
testator’s entire estate, was not free 
from all liability for debts of the tes- 
tator, estate and inheritance taxes, 
costs, charges and expenses of admin- 
istration, since such statutory exemp- 
tions are applicable only where surviv- 
ing spouse elects to take dower. Acts 
1933, ce. 16108, §§ 24, 35, 36; Acts 
1939, c, 18999.—In re Suarez’s Estate, 
198 So. 829. 


Kan. Where a widow elected to take 
under the law rather than under her 
husband’s will, she received share of 
husband’s estate that she would have 
taken had he died intestate, or one-half 
in value of such estate after the pay- 
ment of debts——Ward v. Ward, 109 P. 
2d 68, 153 Kan. 222, 

A widow, who rejected husband’s 
will, whereby he devised to her his 
land for life, and elected to take under 
the law, was entitled to an undivided 
one-half interest in fee simple in the 
land.—Ward v. Ward, 109 P.2d 68, 153 
Kan. 222. 

Kan. Where a widow renounces the 
benefits attempted to be conferred on 
her under her husband’s ‘will and elects 
to take under the statute, she receives 
the share of husband’s estate that she 
would have taken had he died intestate, 
which is one-half in value after pay- 
ment of his debts. Gen.St.1935, 22-245 
et seq.—Tomb y. Bardo, 114 P.2d 320, 
153 Kan. 766. 


Where widow of testator renounced 
his will and elected to take under 
statute, her attempted life estate un- 
der will failed in its inception.—Tomb 
oe soa 114 P.2d 320, 153 Kan. 


Md. Where will admitted to probate 
was executed 2% years before testa- 
tor’s marriage, his widow was not enti- 
tled to $2,000 before distribution to 
any other distributees and legatees un- 
der statute providing that where a 
spouse dies intestate leaving a brother 
or sister or child or descendant of a 
brother or sister, the surviving spouse 
shall take $2,000 and one-half of the 
residue. Code Supp.1935, art. 93,°§ 127. 
—Suman y. Martin, 20 A.2d 503. 


N.Y.App.Div. Where husband and 
wife, to effect division of realty owned 
by entireties, conveyed realty to them- 
selves as tenants in common free of 
claim of either to dower or curtesy in 
share of the other, and by subsequent 
deed to effect further division of prop- 
erty conveyed six of eleven parcels de- 
scribed in original deed to holding cor- 
poration owned by husband, and re- 
maining parcels were conveyed to wife 
by deed which expressed intention that 
it should extinguish all right of cur- 
tesy and that conveyance to holding 
corporation delivered at the same time, 
was to substitute former division of 
premises, in determining wife’s share 
in settlement of estate on husband’s 
death and widow’s election to take as 
in intestacy, exclusion of deeds by 
which division of property was effected 
was error, since deeds showed intention 
of husband and wife at the time deeds 
were executed and delivered, Domestic 
Relations Law, § 56.—In re Colaci’s 
Hebate, 24 N.Y.S.2d 239, 260 App.Div. 


Where husband and wife, to. effect 
division of realty owned by entireties, 
conveyed realty to themselves as ten- 
ants in common free of claim of either 
to dower or curtesy in share of other, 
and subsequently conveyed six of elev- 
en parcels referred to in first convey- 


ance to holding corpo 
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on 
husband without expressly sh- 
ing dower but for purpose of chang- 
ing division under first conveyance, 
and by third deed five remaining par- 
cels were conveyed to wife expressly 
for purpose of dividing realty with in- 
tent that it should extinguish right of 
curtesy which husband might have in 
premises, agreements contained in 
deeds relinquishing dower and curtesy 
were valid, and widow electing to take 
as in intestacy on death of husband, 
was entitled to share in value holding 
company stock but only to extent of its 
vatue after deducting value of six par- 
eels conveyed to corporation. Domes- 
tic Relations Law, § 56.—In re Colaci’s 
war ekes 24 N.Y.S.2d 239, 260 App.Div. 


N.Y.Sur. Since an adopted child 
stands in the same relationship as a 
natural child for purpose of inherit- 
ance, with some possible limitations, 
surviving spouse electing to take 
against a will in favor of testator’s 
sister and adopted daughter was enti- 
tled to one-third of the estate. Dece- 
dent Estate Law, § 18.—In re Oakley’s 
Estate, 24 N.Y.S.2d 28, 175 Misc. 463. 

Where estate would have been suffi- 
cient, but for election of surviving 
spouse to take against the will, to pay 
in full a legacy of $2,500 which was 
subject to the condition that it could 
not exceed half the estate, widow’s in- 
testate share would be made up of one- 
third of such legacy and one-third of 
the residue. Decedent Estate Law, § 
18.—In re Oakley’s Estate, 24 N.Y.S.2d 
28, 175 Mise. 463.- 

Where amount of widow’s intestate 
share was within the amount allowed 
to her as free of tax, but statute giv- 
ing right of election against the will 
provided that amount should be that 
remaining after deduction of specified 
amounts including estate tax, widow 
electing to take against will must bear 
a portion of the estate tax. Decedent 
Hstate Law, § 18, subd. 1(a).—In re 
Oakley’s Wstate, 24 N.Y.S.2d 28, 175 
Mise. 463. 

Ohio App. Property passing to wid- 
ow from husband dying testate, with 
children by former wife surviving him, 
because of widow’s election not to take 
under will, but under statute of de- 
scent and distribution, does not pass 
to her by “descent’’, and hence passes 
from her to her heirs as her property 
on her death intestate without issue, 
not to husband’s children. Gen.Code, 
§§ 10503-4, 10503-5, 10504-55.—Hlls- 
worth vy. Hale, 32 N.H.2d 32, 66 Ohio 
App. 108. 


1 
N.Y.Sur. Where amount of residuary 
trust for widow under will was sub- 
stantially less than intestate share, and 
widow elected to take intestate share, 
as to widow’s trust it was deemed to 
be payment of intestate share in 
amount equal to its capital value, since 
statute itself plainly means that trust 
which is so regarded as part of an in- 
testate share shall remain intact. De- 
cedent Hstate Law, § 18, subd. 1(f).— 
In re Goldsmith’s Estate, 25 N.Y.S.2d 
419, 175 Mise, 757. 
2443 
N.Y¥.Sur. Where will gave testator’s 
widow grave worth $50 and made her 
beneficiary of trust of residuary es- 
tate, but provided that trust should 
terminate on widow’s remarriage, wid- 
ow, who elected to take against will, 
was entitled to grave and so much of 
residuary estate as equalled one-third 
of net estate less $50, together with 
her pro rata share of income received 
during executorial period, excluding* 
value of grave from income computa- 
tion. Decedent’s Estate Law, 18; 
Surrogate’s Court Act, § 200.—In re 
Epstein’s Hstate, 27 N.Y.S.2d 872, 176 
Mise. 494. 
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N.Y.Sur. In proceeding to determine 
source from which widow’s elective 
share should be paid, question of con- 
tribution must be considered on_ its 
merits without regard to prior rulings 
on unrelated issues, Decedent Wstate 
Law, § 18, subd. 1(a-f).—In re Gold- 


rat 


ai Oa thi 


ow: : 
relinquish- — 


ee 
e until much_ ieee Piehte of par- 
ties became fixed as ‘of date of de- 
eedent’s death, and text of statute 
as it existed at date of death must 
provide rule for contribution in deter- 
mining source from which widow’s 
elective share should be paid. Dece- 
dent Estate Law, § 18, ig 1(a-f).— 
In re Goldsmith’s Estate, 25 N.Y.S.2da 
419) 17> Mise. 757. 

Where will as a whole showed that 
testator had no thought of an election 
by widow but drew will on assumption 
that it would be completely observed, 
there was no testamentary intent gov- 
erning in determining source from 
which widow’s elective share should 
be paid. Decedent Estate Law, § 18, 
subd. 1(f).—In re Goldsmith’s Estate, 
25 NY S.2d° 429, 175 Mise. 757. 

There being in will no testamentary 
intent relating to source of payment of 
intestate share of widow, court must 
apply -ordinary principles of equity 
which requires a “ratable contribu- 
tion’, and this normally means a _con- 
tribution by everybody in accordance 
with the benefits recéived.—In re Gold- 
smith’s Estate, 25 N.Y.S.2d 419, 175 
Mise. 757. 

Widow electing to take intestate 
share was not required to contribute 
to her own intestate share under the 
trust fund created for her by will. 
Decedent Estate Law, § 18, subd 1(f). 
—In re Goldsmith’s ‘Wstate, 25 = NYS. 
2d 419, 175 Misc. 757. 

On executor’s accounting in hich 
was involved source from which ‘wid- 
ow’s elective share was to be paid, 
where widow took intestate share in- 
‘stead of under testamentary trust pro- 
vision, and in which immediate ques- 
tion was only one of the amount to be 
placed in trust, court would not con- 
strue will in relation to trusts.—In re 
Goldsmith’s Estate, 25 N.Y¥.S.2d 419, 
175 Mise. 757. 
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Iowa. Where testator devised his en- 
tire estate to wife, and wife prede- 
ceased testator, failure of wife’s heirs 
to comply with statutes prescribing 
method of election between devise in 
will and distributive share provided by 
law for a surviving spouse did not 
affect right of heirs to share in dis- 
tribution of testator’s estate, since 
heirs had no election to make because 
there is no distributive share provided 
by law where a spouse does not sur- 
vive. Code 1935, §§ 12006-12015.—In 
re Schroeder’s Estate, 293 N.W. 492. 

Kan. Where widow’s election to take 
under statute rather than under hus- 
band’s will has caused a partial frus- 
tration of the husband’s scheme under 
the will, the other half of testator’s es- 
tate should be distributed in accord- 
ance with the will, or as nearly in ac- 
cordance therewith as may be possible 
under the circumstances. Gen.St.1935, 
22-245 et seq.—Tomb v. Bardo, 114 P.2d 
320, 153 Kan. 766. 


Renunciation of will by testator’s 
widow and her election to take under 
statute made only such changes in the 
will as the law compelled. Gen.St.1935, 
22-245 et seq.—Tomb v. Bardo, 114 P.2d 
320, 153 Kan. 766. 


Kan. Where testator gave a remain- 
der interest in certain realty to certain 
niece on the death of his wife, and 
the widow renounced the will and elect- 
ed to take under statute, the niece’s re- 
mainder was advanced, but a charge 
would be placed on the realty for the 
proportionate part necessary to make 
whole specific gifts which were deplet- 
ed by the widow’s renunciation. Gen. 
St.1935, 22-245 et seq.—Tomb v. Bardo, 
114 P.2a 320, 153 Kan. 766. 

Mo. Acceleration of time of payment 
of legacies is permitted only where no 
contrary intent appears.—St. Louis 
Union Trust Co..v. Kern, 142 S.W.2d 
493. 

Where will creating trust provided 
that widow and daughter, or, in event 
daughter should predecease testator or 
widow, daughter's children, were to 
share ‘equally in the income of trust 


wi 


Tet income should be distributed 
to legatees designated in will, renunci- 
ation by widow of will merely termi- 
nated widow’s rights under will and 
did not terminate rights 
daughter or, in event of daughter’s 
death, to her children, and hence re- 
nunciation by widow did not accelerate 
time of payment of special legacies 
and of residue of trust estate. Mo.St. 
Ann. § 323, p. 208.—St. Louis Union 
Trust Co. v. Kern, 142 S.W.2d 493. 
Where will provided that testator’s 
widow and daughter, or, in event 
daughter predeceased testator or wid- 
ow, daughter’s children, were to share 
equally in income of trust created by 
will, and widow renounced will and 
elected to take one-half of the estate 
under statute, will would be construed 
to give daughter entire income of re- 
maining portion of trust estate. Mo. 
St.Ann. § 323, p. 208.—St. Louis Union 
Trust Co. v. Kern, 142 S.W.2d 493. 
N.Y.Sur. In marshaling assets to 
provide intestate share of surviving 
spouse who elects to take against will, 
courts should leave undisturbed so far 
as possible the provisions for others 
than the electing spouse, and each will 
should be searched to determine how 
best its particular provisions can be ef- 
fectuated. Decedent Estate Law, § 18, 


subd. 2.—In re Oakley’s Hstate, 24 N.. 


Y.S.2d 28, 175 Misc. 463. 

N.Y.Sur. In proceeding to determine 
source from which widow’s elective 
share should be paid, deceased’s daugh- 
ters could not escape levy upon their 
legacies because of prior proceeding 
which determined that their legacies 
were preferred, where in prior proceed- 
ings question was status of legacies 
to daughters as contrasted with lega- 
cies to others. Decedent Estate Law, § 
18, subd. 1(a-f).—In re Goldsmith’s 
Estate, 25 N.Y.S.2d 419, 175 Mise. 757. 

In proceeding to determine source 
from which widow’s elective share 
should be paid, deceased’s daughters 
could be assessed even though they 
had been paid in full under prior de- 
cree, in view of statute providing that 
any person receiving estate assets in 
excess of amount determined on settle- 
ment of account to be lawfully due him 
may be required to refund excess by 
decree in accounting Dene, Sur- 
rogate’s Court Act, § 267.—In re Gold- 
smith’s Estate, 25 N.Y.S.24 419, 175 
Mise. 757. 


N.Y.Sur. The statutory provision as 
to satisfaction of surviving spouse’s 
absolute right of election to take intes- 
tate share of deceased spouse’s estate 
against deceased’s will was purposely 
drawn and enacted in general terms 
with deliberate design to vest in courts 
equitable authority over apportionment 
of charge caused by surviving spouse’s 
withdrawal. Decedent Estate Law, § 
18, subd. 2.—In re Hurwitz’ Hstate, 28 
N.Y.S.2d 792, 176 Mise. 719. 

The sources of payment of testatrix’ 
surviving husband's half of her net es- 
tate, of which he elected to take intes- 
tate share against her will disinherit- 
ing him, should be determined on eq- 
uitable principles in light of will, so as 
to preserve testamentary scheme and 
beneficiaries’ relative equities so far as 
possible. Decedent Hstate Law, § 18, 
subd, 2.—In re Hurwitz’ Dstate, 28 N. 
Y.S.2d.792, 176 Mise. 719. 


Where testatrix expressed no prefer- 
ence as between specific legacies in 
will expressly disinheriting her sur- 
viving husband, who elected to take 
intestate share of her estate, such lega- 
cies, other than bequest for gravestone, 
must contribute proportionately with 
general and residuary legacies to satis- 
faction of husband’s share. Decedent 
Estate Law, § 18, subd. 2.—In re Hur- 
witz’ Estate, 28 N.Y.S.2d 792, 176 Misc. 
TaA9), 

Pa.Orph. Where a testatrix provides 
that her husband and her brother are 
each to have one half of the income 
from her residuary estate during their 
lives; that upon the death of the 
brother before the husband one fourth 
of the corpus is to be distributed 


0° 
s death tat: estate ae ‘ani ce rpatenks; if any, going to two ¢ 


given to. 


- among five pecuni: ia y leg 


that the income from the rema 
three fourths of the corpus is 
paid to the husband for life, an 

upon his death the remainder is to 
distributed to four pecuniary legat 
the balance going to the same two 
charities, and the husband elects ‘ 
take against the wife’s will, and 
brother dies before him, the ee 


one fourth of the corpus will 
diately be distributed in literal co’ 
pliance with the provisions of th ; 
and the income from the rem 
three fourths will be sequesterec 
the natural death of the husband. 
it and the remaining principal ae f 
distributed; but not decided w: ; 
if the first’ five pecuniary legatees d 
not receive payment in full on the | 
distribution, the unpaid ieee i: ! 
their legacies will be recoverable w 
final distribution—In re Forrest’s E 
tate, 39 D. & C. 585. 
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App.D.C. Where a widow’s econ 
welfare is not testator’s only 
in postponing remainders, and h 
jection of will leaves his other 
poses unfulfilled, her rejection is 
equivalent to her death and does 
accelerate remainders. genta 
McDonnell, 114 F.2d 478. 
Where intention of testator w : 
only to provide for widow but also 
provide son with motive for cha 
his ways during a defined period. 
which the will provided should — 
tinue until remarriage or death of 
widow and until youngest surviving 
child should have reached the ag 
25 years was not terminated by — 
ow’s rejection of the will—McDo 
v. McDonnell, 114 F.2d 478. 
Ill. Under rule that in the case 
contingent remainder, where it i 
certain. who will be entitled to ° 
there can be no acceleration of the 
mainder by a renunciation of the 


supported, where contingent. ep 
are devised depending on the devis 
surviving the life tenant, the remaind 
men must literally survive the person 
named as life tenant and not merel 
survive the determination of the. 
estate.—Sueske v. Schofield, 34 N d 
399, 376 Ill. 431, affirming 28 N.E 

138, 306 Ill.App. 80, transferred 24 Ni] 

2d 342, eo il. 481, 


certain seek be paid Fs trustee. 
mother and sister of testator for t 
lives and that upon their death — 
stock itself be transferred to testato: 
widow or her descendants, if any, es 
her heirs, renunciation by widow <¢ 

will did not vest corpus of ne ee ; 


widow relinquished by 
was not obliterated nor were the Z 
mainders accelerated, but the interest ; 
relinquished would be sequestered 


ants, to compensate disappointed leg: 
tee, consisting of widow’s descendan 
or heirs. Smith-Hurd Stats. c. . 
—Sueske v, : 
376 Ill. 431, affirming 28 NB d | i 
306 Il.App. 80, transferred 24 N.B.2d oe 
342, 372 Ill. 481. 


Kan. Where a testator devised land 
to his wife for life, remainder to his — 
son for life, and upon the death of son 
to son’s children equally, and wife 
elected to take her undivided one-half 
in fee simple under the law, the life 
estate in son was accelerated and be- 
came a possessory estate in the other i 
one-half, and the remainder therein ; 
vested in the son’s children living at 
time of testator’s death, subject to open 
and let in afterborn children.—Ward v. 
Ward, 109 P.2d 68, 153 Kan, 222. 

Kan. Where testator’s will provided 
that at the death of his wife, after 
fulfillment of a devise to a certain 
niece, and payment of his  wife’s 
funeral and other indebtedness, the re- 
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mainder should ‘go to testator’s nieces 
and nephews, certain greatnieces and 
greatnephews, and others, and widow 
elected to take under statute and re- 
nounced the will, the widow’s life es- 
tate never came into existence, and 
hence any children of testator’s nieces 
who might be born after the testator’s 
death were excluded and the remainder 
was accelerated. Gen.St.1935, 22-245 et 
seq.—Tomb v. Bardo, 114 P.2d 320, 
153 Kan. 766. : 

Where testator gave a remainder in- 
terest in certain realty to certain niece 
on the death of his wife, and the widow 
renounced the will and elected to take 
under statute, the niece’s remainder was 
advanced, but a charge would be placed 
on the realty for the proportionate part 
‘necessary to make whole specific gifts 
which were depleted by the widow’s re- 
nunciation. Gen.St.1935, 22-245 et_seq. 
poe v. Bardo, 114 P.2d 320, 153 Kan. 
766. 
Mo. Ordinarily, election of widow to 
take against will is equivalent to her 
death as respects payment of legacies 
and distribution of that part of estate 
which is to be distributed under the 
will upon happening of that event, and 
i the election has the effect of accelerat- 

ing any remainders limited to_ take 
effect after a life estate given to her.— 
- §t. Louis Union Trust Co. v. Kern, 142 
 §$.W.2d 493. 2 
Neb. The doctrine of acceleration of 
the time of the enjoyment of a re- 

mainder that is subject to a life es- 
~~ ‘tate, by the termination of the life 
estate by an act other than the death 
of the life tenant, such as an election 
by a widow to take by statute, will 

ordinarily be applied to cases in which 
; such termination results in a diminu- 
tion of the beneficial interests of other 
iy beneficiaries in substantially the same 
proportion.—In re Stieber’s Estate, 296 
N.W. 336. 


N.Y.Sur. Where will left trust for 
widow and widow elected to take in- 
-. testate share, and trust fund for wi- 
-- ~dow was applied wholly as part pay- 
BN ment, interests of remaindermen in 
such share were immune because of in- 
surmountable practical difficulties in at- 
tempting to make remaindermen of wi- 
-_ dow’s trust contribute to widow’s in- 
testate share. Decedent Hstate Law, § 
18, subd. 1(f).—In re Goldsmith’s Es- 
tate, 25 N.Y.S.2d 419, 175 Misc. 757. 
N.Y.Sur. Where will attempted to 
ereate trust of residuary estate for tes- 
-__—‘tator’s widow for life, but widow elect- 

ed to take against will, remainders of 
attempted trust, which were absolutely 

vested, would be accelerated. Decedent 

Estate Law, 18.—In re Epstein’s Es- 
ee tates 27) N.Y.8.20 872, 176 Mise. 494. 

7) Pa.Orph. Generally where a testator 
4 gives a life estate to his wife, with re- 

mainder to other beneficiaries and the 

wife elects to take against the will the 
remainders are accelerated. The doc- 
trine of acceleration however is applied 
in promotion of the presumed intention 
of the testator and when it is the evy2- 
dent intention of the testator that the 
remainder shall not take effect until the 
actuai death of the widow, the remain- 
der will not be _ accelerated.—-In re 
Jacoby’s HWstate, 19 Leh.L.J. 28 


Pa.Orph. Testator left the residue of 
his estate in trust to pay seven-tenths 
of the net income to his wife for life 
and the remaining three-tenths to his 
sister. The widow elected to take 
against the Will. One paragraph of the 
Will provided that on the death of the 
widow and sister a trust fund of $40,- 
000 should be set up and the net in- 
come divided among some fourteen 
beneficiaries. Another paragraph pro- 
vided that if the sister died prior to the 
death of the wife that then the income 
formerly going to the sister should go 
to a niece and nephew during the lite- 
time of the wife. ‘The sister died be- 
for the wife: Held: The niece and 
nephew take the net income until the 
death of the wife.——In re Jacoby’s Hs- 
tate, 19 Leh.L.J. 28. 

Pa.Orph. Where testator creates testa- 
mentary trust for widow, for life, with 
remainder at her death to children and 
issue of deceased childrem then living, 
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WILLS 
the trust to continue as to the share of 
a remainderman not then of age, during 
his minority, the duration of the trust 
is to be measured not by the life of the 
widow, but by the period of time she 
has an interest in the estate passing 
under the will, therefore the widow’s 
election to take against the will ac- 
celerates the remainders as though she 
had died and they become payable pres- 
ently to the children of age and in trust 
for minors until they become of age.— 
In re Wolfe’s Estate, 56 Montg. 194. 

That alternative remainders are pro- 

vided in case children die in the wid- 
ow’s lifetime will not prevent accelera- 
tion where such alternative remainders 
are merely secondary or substitutionary 
in character.—In re Wolfe's Estate, 56 
Montg. 194. 

§ 2449 


N.Y¥.Sur. The statute commanding 
that, where election against will shall 
have been made by surviving spouse, 
will shall be valid and effective as to 
the residue remaining, is but an appli- 
eation of well-settled rule that courts 
eannot rewrite wills. Decedent Estate 
Law, § 18, subd. 2.—In re Oakley’s Hs- 
tate, 24 N.Y.S.2d 28. 175 Misc, 463. 

§ 2450 

N.Y.Sur. Residuary trust for widow 
and residuary trusts for children of 
deceased under will were not accelerat- 
ed by reason of widow’s election to 
take intestate share. Decedent Estate 
Law, § 18, subd. 1(f).—In re Gold- 
smith’s Hstate, 25 N.Y.S.2d 419, 175 
Misc. 757. 

§ 2451 


N.Y.Sur. The elective share of sur- 
viving spouse is entitled to its pro rata 
portion of the administrative income, 
and hence such income accruing be- 
tween date of account and decree 
should be apportioned between widow 
and residuary legatee. Decedent Es- 
tate Law, § 18.—In re mere Estate, 
24 N.Y.S.2d 28, 175 Mise. 463. 

§ 2453 


Kan. Where a widow renounces her 
husband’s will and elects to take under 
statute, the court will sequester the in- 
terests renounced by the widow and ad- 
minister them as a trust fund to com- 
pensate the disappointed _legatees, 
where the renunciation by the widow 
causes a substantial distortion in the 
testamentary plan. Gen.St.1935, 22-245 
et seq.—Tomb y. Bardo, 114 P.2d 320, 
153 Kan. 766. 

Where widow renounced husband’s 
will and elected to take voces statute, 
with the result that certain gifts made 
by the husband were depleted, the de- 
pleted gifts would be made whole by 
applying proceeds of ineffective gifts to 
widow. Gen.St.1935, 22-245 et seq.— 
Pear v. Bardo, 114 P.2d 320, 153 Kan. 

N.Y.Sur. The intestate share which 
testator’s surviving wife elects to take 
in his estate constitutes primary charge 
on entire net estate. Decedent Estate 
Law, § 18.—In re Topazio’s Hstate, 22 
N.Y.S.2d 847, 175 Mise. 132. 

At time for distribution of assets 
of estate of testator whose surviving 
wife elects to take her intestate share, 
testamentary donations are subjected 
to pro tanto statutory lien, which must 
be satisfied either from subject mat- 
ter of several gifts or by exoneration 
by donees in manner identical with 
that practiced in respect of any other 
lien. Decedent Estate Law, § 18.—In 
re Topazio’s Hstate, 22 N.Y.S.2d 847, 
175 Mise. 132. 

Property given to one'person by will 
cannot be taken for purpose of satisfy- 
ing statutory lien of testator’s surviv- 
ing spouse, electing to take intestate 
share of estate, on gift to another. De- 
cedent Estate Law, § 18.—In re To- 
pazio’s Hstate, 22 N.Y.S.2d 847, 175 
Mise, 132. ; 

After applying value of testamentary 
gift to testator’s widow, electing to 
take her intestate share of estate, all 
other benefits given by will must con- 
tribute pro rata to make up _ neces- 
sary total due her.—In re Topazio’s Hs- 
tate, 22 Ree eset 175 Mise. 132, 


N.Y.Sur. 
testate 


§ 54 
Duty of contribution to in- 
share of widow where widow 
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elected to take intestate share was obli- 
gation common to all of persons who 
reegeived benefits under the will, and, 
whatever their rights otherwise as 
among themselves, they were obliged to 
contribute ratably out of their shares 
to discharge of what was in effect a 
lien upon all the shares. Decedent Es- 
tate Law, § 18, subd. 1(f).—In re Gold- 
smith’s Bstate, 25 N.Y.S.2d 419, 175. 
Mise. 757. 

Where will provided for trust for 
widow but widow elected to take in- 
testate share, in the case of the residu- 
ary trusts other than that for widow, 
contribution to widow’s elective share 
was to be paid from capital of the re- 
spective trusts. Decedent Estate Law, 
§ 18, subd. 1(f).—In re Goldsmith’s 
Hstate, 25 N.Y.S.2d 419, 175 Mise. 757. 

In determining source from which 
widow’s elective share was to be paid 
where widow elected to take intestate 
share instead of under testamentary 
trust, court was bound by statutory 
rule for contribution in the area with- 
in which it operated, but outside of 
that area the court could apply rule 
of equitable contribution. Decedent 
Estate Law, § 18, subd. 1(f).—In, re 
Goldsmith’s Wstate, 25 N.Y.S.2d 419, 
175 Mise. 757. 

§ 2455 

N.Y.Sur. <A legacy to adopted daugh- 
ter, upon condition that if it should 
exceed half of such estate it should be 
prorated with the amount received by 
residuary legatee, was “limited” rather 
than “preferred”, and hence subject to 
abatement when widow elected to take 
against the will. Decedent Estate Law, 
§ 18—In re Oakley’s Hstate, 24 N.Y.S. 
2d 28, 175 Mise, 463. 


N.Y¥.Sur. Under will’ providing for 
certain legacies and directing that re- 
siduary be held in trust and that one- 
half of residuary be held in trust for 
widow, where widow elected to take in- 
testate share, funds which were subject 
to contribution to balance of the intes- 
tate share were the trust funds set out 
of remaining half of residuary and the 
general legacies, and in the term 

general legacies” the court includes 
Ree as pide eat oe deceased.— 

e Goldsmith’s Estate, 2 FYAS: 
419, 175 Mise. 757. basin 

Will which provided for trust for 
widow who elected to take intestate 
share, and which gave daughters of 
deceased a preference in their relation 
with other general legatees, did not 
pant exemption of daughters’ legacies 
rom burden of contribution to wid- 
ow’s elective share; that burden being 
imposed by exercise of a _ statutory 
right. Decedent Estate Law, § 18, 
subd. 1(f).—In re Goldsmith’s Estate, 
25 _N.Y.S.2d 419, 175 Mise. 757. 

Under will providing for legacies to 
testator’s sisters and daughters and 
an employee, and directing that residu- 
ary be held in trust and that one-half 
of residuary be held in trust for widow, 
where widow elected to take intestate 
share, when true estate available for 
payment of legacies including residuary 
trusts for others than widow was as- 
certained, ratable contributions to in- 
testate share by general legacies and by 
respective trust capitals for children 
of deceased were to be computed. De- 
codent ep eae § 18, subd. 1(f).— 

n re Goldsmith’s HWstate, 25 N.Y.S. 
419, 175 Mise. 757. Rana 


§ 2458 F 
Cal.App. A devisee does not inherit, 
in the technical sense of the term, but 
takes by purchase.—Larrabee v. Tracy, 
104 P.2d 61, 39 Cal.App.2d 593. 
Iowa, Since executor holds property 
of estate as trustee, the legatees have 
equitable title while estate is in proc- 
ess of settlement and before distribu- 
eo re Cooper’s Estate, 295 N.W. 


§ 2459 
_N.Y.Sur. Realty specifically devised 
is not an “asset” in hands of execu- 
tors, and its title passes direct to spe- 
cific devisees pursuant to terms of will, 
which has effect of a “conveyance.” 
Surrogate’s Court Act, § 202.—In re 
Reilly’s Will, 24 N.Y.S.2d 2138, 175 
Misc. 597, 


mee Ue 3 y me ” Pei 

.  Cal.App. Under will devising house 
-and lot to executrix for as long as she 

_ lived with remainder over to others, ex- 
-ecutrix was not required to pay rent 
‘for her occupation of the property 
pending probate proceedings and_ prior 
‘to distribution.—In re Shannon’s Hstate, 
110° P.2d-1017: 

‘ § 2464 _ 

Conn. Generally, under will disclos- 
ing intent that excess income shall 
accumulate, or its distribution as ac- 
erued will be contrary to will, it 
should be permitted to accumulate un- 
less accumulation is invalid.—Stempel 
v. Middletown Trust Co., 15 A.2d 305, 
127 Conn. 206. 

Where will discloses an intent that 
there shall be no accumulation of ex- 
cess income, or such an accumulation 
would 'be contrary to scheme of testa- 
-tor, or where will discloses no intent 
either way, excess income should be 
distributed to those entitled to it as 
it acecrues.—Stempel -v. Middletown 
Trust Co., 15 A.2d 305, 127 Conn. 206, 

N.Y. Where will devised one-fourth 
of residuary estate to executor in trust 
for division into three parts, each of 
which should be held in a separate 

_ trust for the respective children of tes- 
tator’s three sons, but no provision 
was made for payment of income dur- 
ing lives of the sons, income was pay- 
able to living children as presumptive- 
ly entitled to next eventual estate, but 
right to income and right to partici- 
pate in distribution of principal, if 
child outlived son, were the only in- 
terests which any child had under 
grandfather’s will. Personal Property 
Law, § 11; Real Property Law, § 63. 
—In re Gorham’s Will, 28 N.H.2d 888, 
283 N.Y. 399, affirming In re Gorham’s 
Hstate, 17 N.Y.S.2d 102, 258 App.Div, 
533, reargument denied In re Gorham’s 
Will, 29 N.E.2d 658. 

N.Y.Sur. Where a specific bequest of 
stock was valid, and stock became spe- 
cific legatee’s property as of date of 
testator’s death, dividends which ac- 
cerued on stoek after date of death were 
payable to specific legatee—In re 
Burr’s. Estate, 24, N.¥.S.2d 940, 175 


Mise. 725, 
§ 2471 


_N.Y.Sur. Where one- claimant has 
two funds to which he may resort to 
answer his demand, and another claim- 
ant has an interest in only one of such 
funds, he can, under equitable rule of 
“marshalling of assets,” compel former 
to take satisfaction out of fund in 
which the latter has no lien, and such 
rule is applicable to legatees as well 
as creditors.—In re Woodward’s Estate, 
92 N.Y.S.2d 231, 174 Misc. 919. 

Where ;testator created trust and 
conferred upon daughter general power 
to appoint the remainder, and daughter 
without referring to power of appoint- 
ment, in general residuary clause of 
her will, bequeathed one-third of resid- 
uary estate to a son, another third in 
equal shares to children of deceased 
son, and directed remaining third to 
be held in trust for a son, who was 
not in being at date of death of donor 
of power, and two-thirds of the resid- 
uary estate would more than exhaust 
the appointive fund, ‘marshalling of 
assets” doctrine was applicable and the 
outright residuary legatees of daughter 
would be required first to resort to ap- 
pointive fund so that partial invalid- 
ity of will would not result. Decedent 
Pstate Law, § 124.—In re Woodward’s 
Estate, 22 N.Y.S.2d 231, 174 Misc. 919. 

N.Y.Sur. Under provision in will of 
a testator, who owned individual es- 
tate and had a power of appointment, 
which directed executor to set up a 
trust fund from “my estate’’ for a bep- 
eficiary, and which made gift to bene- 
ficiary subordinate to other disposi- 
tions, gift to beneficiary was payable 
only out of individual estate, and was 
not payable out of fund over which 
testator had a power of appointment, 
where individual estate was insufficient. 
—In re lLynn’s Estate, 23 N.Y.S.2d 
995, 175 Mise. 441, denying applica- 
tion to vacate decree 20 N.Y.S.2d 925, 
174 Mise. 361. | 

Wash. The debts of a decedent, the 
legacies and devises and the expenses of 


‘administration can be charged only 
against the assets belonging to the 


estate being administered._In’ re 
Brown’s Estate, 110 P.2d 867. 


Seale In re Glasgow [1940] 3 Dom.L.R. 


§ 2472 

Va. Where will expressly provided 
that provision for support of testa- 
tor’s wife should be a charge on es- 
tate, and after devising realty and 
personalty to soi and daughter direct- 
ed that son pay legacy to named step- 
daughter and similarly directed daugh- 
ter to pay legacy to another step- 
daughter, and provided for forfeiture 
of a tegatee’s legacy if attempt was 
made to set aside will which disposed 
of all personalty and expressed inten- 
tion that stepchildren should receive 
legacies of equal value and~- children 
should receive equal shares in estate, 
the stepchildren’s legacies became a 
“charge on the,sestate” notwithstanding 
that there was no express provision 
therefor, since otherwise children, con- 
trary to testator’s intention, could set 
aside a portion of the will by failing 
to pay stepdaughter’s legacy.—Gilley 
v. Nidermaier, 10 8.H.2d 484. 
a See In re Ganong [1940] 4 Dom.L.R. 


§ 2475 

Ind.App. A general legacy does not 
become a charge upon specifically de- 
vised real estate of testator unless a 
contrary intention is indicated in the 
will—Cornet vy. Guedelhoefer, 30. N.E. 
2d 318. 

The court would assume that testa- 
trix had sufficient personal property 
to pay general bequests at time will 
was executed, in absence of evidence 
to the contrary. and, where real estate 
was disposed of by residuary clause as 
well as specifically by prior provision, 
general legacies did not become a 
charge upon real estate devised, in ab- 
sence of agreement, and in event funds 
in hands of executor were insufficient 
to pay such general legacies after pay- 
ment of debts and costs of administra- 
tion, such general legacies were sub- 
ject to abatement in equal proportions. 
Burns’ Ann.St. § 6-4304.—Cornet vy. 
Guedelhoefer, 30 N.H.2d 318. 


Va. Personalty is the primary 
source from which legacies must be 
paid, and they. are not ordinarily 
charged upon the realty unless legacies 
are expressly or. impliedly so charged 
by the testator.—Gilley v. Nidermaier, 
10 S.H.2d 484. 


Where a devisee is directed to pay 
a legacy and the portion of the estate 
devised to the devisee is composed 
largely of realty, testator, in absence of 
expressly charging the land with the 
payment of the legacy, will be pre- 
sumed to have intended it to be paid 
from the Jand.—Gilley v. Nidermaier, 
10 S.H.2d 484, : 

ce In re Grossi [1940] 4 Dom.L.R. 

22. 


§ 2477 

N.Y.App.Div. An indenture, whereby 
deceased directed payment of 1,000 
pounds to daughter, was construed in 
connection with two wills executed by 
deceased, one of which together with 
codicil thereto was made in New York 
and the other in Jamaica, and deceased 
held not to have intended the 1,000 
pounds to be paid out of New York 
property, notwithstanding absence of 
express declaration that the bequest 
should be a charge against Jamaica 
property as required by terms of Ja- 
maica will.—In re Levy’s Will, 26 N. 
Y.S.2d 226, 261 App.Div. 947, affirming 
In re Levy’s Hstate, 22 N.Y.S.2d 240, 
174 Mise. 923. 


§ 2484 
N.Y.Sur. The general rule that tes- 
tator’s personal estate, not otherwise 


disposed of or exempted, constitutes 
primary fund for payment of legacies 
and debts, controls, in absence of ex- 
press or implied intention to contrary. 
—In re lLynn’s HEstate, 23 N.Y.S.2d 
995, 175 Misc. 441, denying application 
to vacate decree 20 N.Y.S.2d 925, 174 
Mise. 361. 
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ILApp. Realty cannot be charged 
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the payment of those legacies.—Martens 


with payment of general legacies unless 
there is something in language of will 
which would authorize such charge.—In 
re Marti’s Hstate, 35 N.H.2d 696, 311 
Ill.App. 237. ‘ : 
Personalty is the primary fund out 
of which legacies must be paid, and leg- 
acies are not a charge on real estate © 
where there is no express language to 
such effect and no residuary clause de- 
vising the residue and remainder of 
testator’s estate.—In re Marti’s Estate, 
35 N.H.2d 696, 311 Ill.App. 237. 
Where will provided for payment of — 
funeral expenses and claims against es- — 
tate, and gave to wife the use and in- 
come of estate for life, and gave all 
property, subject to gift to wife, to 
testator’s children by second marriage, — 
and codicil gave sums of money to tes- 
tator’s children by first marriage, 
there was no “general residuary clause,” } 
and hence legacies set out in codicil — 
were not a charge against realty.—In 
re Marti’s Estate, 35 N.E.2d 696, 311 Ill. — 
App. 237. ee 
Neb. In absence of anything indicat- 
ing a contrary intention, realty spe- 
cifically devised will be charged with 
payment of legacies where the will ex- __ 
pressly directs the devisee to pay the 
legacies, or where the realty is spe- 
cifically devised “‘subject to”, “char i 
with’ or ‘on condition that’ the devi- — 
see pay the legacies.—Martens y. Sachs, — 
294 N.W. 426. 2 
Where realty was devised by test 
tor ‘on condition that” devisee pay his 
brother and sisters specific amount 
money, the realty was charged w 
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v. Sachs, 294 N.W. 426. it SY 
Neb. Where testator devised house 
to one who took care of him during 
his lifetime, but provided that if the 
heirs of his estate objected to the — 
beneficiary receiving the house, it was — 
testator’s desire that his executors and 
trustees would deliver the sum of $15,- 
000 in any stocks, bonds, or securities 
testator might possess at the time of ; 
his death, instead of the house, and 
heirs objected to the beneficiary re- 
ceiving the house, the beneficiary was 
not entitled to receive the house, not- — 
withstanding that stocks, bonds or se- 
curities were sold to pay testator’s 
debts.—In re Robinson’s Hstate, 298 
N.W.. 559. or 
_N.J.Orph. Legacies in will, not spe- 
cifically devising testatrix’ realty, are 
a charge on such realty to extent that 
personal estate is insufficient for pay- 
ment thereof—In re Lake’s Estate, 16 
A.2d 539, 19 N.J.Mise. 52. i oy 
N.Y.App.Div. Generally, a legacy is 
not to be paid from real estate unless © 
either the will specifically so directs, or — 
else the intention of the testator to 
make the legacy a charge on the real 
estate appears from the whole will.— 
In re Bohner’s Estate, 26 N.Y.S.2d 558, 
got Ape Di, 1045, reversing 17 N.Y.S, 


Where $1,000 was bequeathed to tes- 
tator’s nephew and real estate was de- 
vised to testator’s widow, and the 
nephew sought to have the legacy made 
a charge on the real estate, the nephew 
had the burden of establishing that, at — 
time of making of his will, testator had 
insufficient personal property to pay 
his debts,: funeral expenses, and the 
legacy.—In re Bohner’s Estate, 26 N.Y. 
S.2d 558, 261 App.Div. 1045, reversing 
17_‘(N.Y.S.2d 66. 

N.Y.Sur. Where a paragraph in a 
will contained demonstrative bequests, 
and source of fund to meet bequests 
was specifically pointed out as cer- 
tain realty, and specific directions were 
given to executors-trustees to sell real- 
ty to pay bequests, specific directions 
in such paragraph could not be sub- 
ordinated to general words at end of 
will authorizing executors to sell real- 
ty at any time to carry out provisions 
oF will, since language directing ex- 
ecutors-trustees to sell realty to pay 
bequests took precedence over subse- 
quent generalization as to executors’ 
authority to sell realty.—In re O’Han- 
lon’s Will, 27 N.Y.S.2d 889. 

N.Y.Sur. The determination of 
question whether general legacies con- 
stituted a charge on realty not specifi- 


J 
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cally devised was governed by_inten- 
tion of testatrix as ascertained from 
language of will and circumstances 
surrounding its execution.—In re Mar- 
we Estate, 29 N.Y.S.2d 159, 176 Misc. 
805. 

Will which directed that estate taxes 
should be paid from residuary estate, 
authorized executors to defer the set- 
ting up of trusts or payment of gen- 
eral legacies provided income at aver- 
age rate earned by estate be paid to 
beneficiaries and legacies, authorized 
mortgage, exchange, sale or lease of 
the realty, and conferred plenary pow- 
er on executors to retain realty as in- 
-vestment and partition it among vari- 
- ous beneficiaries with full power to 
-. yalue realty distributed in kind, was 
f making the general 
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_ tator’s children, 
the objects of testator’s bounty than 

his’ greatgrandchild and his grand- 
children, will gave power of sale to 
xecutors and trustees, and on date of 
execution of will there was deficiency 


ermining testator’s intent were not 
sent.—In re Claussen’s Will, 29 N. 
.2d 348. 

a.Orph. Where an accountant has 
in hand $1609.17 in cash and is under 
an obligation as executor to pay lega- 
cies in the principal amount of $2,000.- 
00 with accrued interest thereon for 
about three years and there are three 
parcels of real estate belonging to the 


pe 
for the payment of the balance due on 
_ the unpaid legacies but will be directed 
to sell only enough real estate out of 
- which sufficient funds can be secured 
to pay the legacies and accrued inter- 
t thereon in full. The remaining 
real estate will be permitted to vest in 
the residuary devisees mentioned in the 
will of the testator—In re Saeger’s 
_ state, 28 North. 58. 
See In re Silliker [1941] 2 Dom.L.R. 
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_. -N.Y.App.Div. Where first paragraph 
of will directed payment of debts and 
funeral expenses and second paragraph 
- bequeathed $1,000 to testator’s nephew, 
and third paragraph devised and he- 
queathed to testator’s widow all the 
rest, residue, and remainder of testa- 
tor’s estate both real and personal, the 
bequest to the nephew was not a charge 
on the real estate in absence of evidence 
establishing that at time testator made 
his will testator had insufficient person- 
al property to Seed his debts, funeral 
expenses, and the bequest to the neph- 
ew.—In re Bohner’s Estate, 26 N.Y.S.2d 
558, 261 App.Div. 1045, reversing 17 N. 
Y.S.2d 66. 


§ 2500 
Mass. Title to land, derived under 
residuary clause of will, is held by re- 
-siduary devisee subject to payment of 
Jegacies given by will.—Mahoney v. 


_ Nollman, 35 N.E.2d 265, 309 Mass. 
. 622. 
§ 2501 
Ill.App. If legacies are given general- 


_ ly, and testator creates general residu- 
ary clause wherein residue of real and 
personal estate is afterwards given in 
one mass, legacies will be considered a 
eharge on residuary estate, including 
both real as well as personal property, 
in absence of expressed intention of 
testator to contrary.—In re Marti’s Es- 
tate, 35 N.H.2d 696, 311 Ill.App. 237. 
§ 2505 

Iowa. Where will provided that in 
division of estate farms should be 
bought from estate and sold by ex- 
ecutor at fixed sum per acre to testa- 
tor’s six competent children, who were 
to give mortgages in stated sums to 
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testator’s incompetent daughter and 
two grandchildren, and testator “ex- 
plained” in will that he wanted the six 
children to get the land and the others 
the mortgages, actual sale and pur- 
chase, or option in the six children 
to purchase, with proceeds after de- 
duction of mortgages to be divided 
among all beneficiaries, was not in- 
tended and the six children took the 
farms burdened only with the mort- 
gages to the others, who were not en- 
titled to any other mortgages or money 
from the land.—De Koster, v. Roggen, 
295 N.W. 440. 
§ 2507 


Iowa. Where. will provided that 
farms should go to testator’s six chil- 
dren at fixed value of $50 per acre, and 
that testator’s other daughter and two 
grandchildren should be given mort- 
gages in stated sums which, on_ basis 
of value fixed by testator, would sub- 
stantially aceord with previous pro- 
vision that estate be divided into 
eighths, the value fixed by testator 
was controlling and the fact that land 
was actually worth more than $50 per 
acre so that beneficiaries receiving the 
mortgages received less than others 
could not affect validity of the will 
or alter construction to be placed 
core pee Koster v. Roggen, 295 N. 


§ 2511 
ree In re Shaw [1941] 3 Dom.L.R. 
24, 


§ 2527 

Va. Where will directed that son 
pay legacy to named stepdaughter and 
similarly provided that daughter should 
pay legacy to another stepdaughter, 
and devised all realty and personalty 
to the son and daughter, after which 
son without paying legacy to step- 
daughter conveyed realty to purchaser 
who had constructive notice of step- 
daughter’s claim, court could follow 
realty and impress it with a lien in 
favor of legatee, since land was not in 
hands of a “bona fide purchaser’’.— 
Gilley v. Nidermaier, 10 S.B.2d 484. 


3 

will nominating 
guardian for estate of testator’s incom- 
petent sister directed. executors, and 
trustees to pay to the guardian for her 
services such sum as the court might 
declare reasonable, but court in guard- 
ianship proceeding had awarded guard- 
ian $150 per month for her services 
payable from the estate of the incom- 
petent sister, denial of the guardian’s 
petition for payment of $150 per month 
from the testator’s estate for services of 
guardian was not an abuse of dis- 
A eae IRE re Sager’s Hstate, 114 P.2d 


§ 2540 
Neb. The refusal of a devisee to ac- 
cept the devise on condition of pay- 
ment of certain amounts to his brother 
and sisters would not affect the charge 
of the legacies on the realty so de- 
vised.—Martens v. ee, 294 N.W, 426. 


Wa. Where a devisee is expressly 
directed to pay certain legacies, though 
not expressly charged by the will, a 
charge is created upon the devised land 
and it may be sold to enforce the pay- 
ment of the legacies.—Gilley v. Nider- 
maier, 10 S.H.2d 484. 


§ 254 
Ohio App. Under 


§ 253) 
Cal.App. Where 


7 
will making be- 
quest to son subject to son’s payment 
of specified sum to other son within 
ten years from date of death, cause of 
action for unpaid balance of such sum 
arose on expiration of ten years with- 
out demand or any other act by payee. 
—Sullivan vy, Sullivan, 31 N.H,2d 165, 
66 Ohio App. 315. 
§ 2548 

Wa.. A suit to enforce provision of a 
will directing a devisee to pay a legacy 
as a charge upon land devised to the 
devisee was not barred by ‘‘laches”, 
where suit was instituted some 15 
years after death of testator and about 
12 years after expiration of a 3-year 
period fixed by testator for payment 
of legacy, where no injury would result 
from subjecting the land to payment of 
Peay eae! vy. Nidermaier, 10 S.R. 


survivor as legatee could have anything 
except an interest in what was left of 
the partnership property after the debts 
were paid. Rev.St.Tex.1925, arts. 3314, 
3343.—Bahr v. Commissioner of Inter- 
nal Revenue, 119 F.2d 371. 

§ 2559 

Ky. Provision of testator’s will de- 
vising the land to his son, and recit- 
ing that son was not required to con- 
tribute any amount to payment of tes- 
tator’s debt but was to assume any 
incumbrance against land at time of 
testator’s death, was construable as 
charging son only with obligation to 
assume balance of incumbrance on 
land after its reduction by all pro-, 
eeeds of third party’s note obtained by 
bank either before or after testator’s 
death.—Felty v. Easterling, 149 S.W.2d 
760, 286 Ky. 34. 

Pa. Under will leaving business to 
testator’s son subject to payment of 
testator’s debts share loans by build- 
ing and loan associations which could 
take credit for withdrawal value of the 
shares securing such loan up to the 
amount of the principal of the loan 
and which could not, except in case 
of default, demand payment of any of 
loan until the shares transferred and 
pledged as security had matured were 
not claims which testator at time 
of his death could have been compelled 
to pay, and hence were not “debts” 
payable by son within the terms of 
the will. 15 P.S. § 1074—911,—In re 
Black’s Estate, 19 A.2d 130. 


Under will leaving testator’s business 
to son subject to payment of testa- 
tor’s debts where testator had secured 
a loan and given life policy held by 
him as security under agreement pro- 
viding that loan with interest should 
be deducted from any sum payable on 
the policy at death, and at time of 
testator’s death the amount due on 
the policy exceeded the loan and the 
interest by a considerable amount, 
there was no “debt” of testator with- 
in will that son was required to pay. 
—In re Black’s Estate, 19 A.2d 130. 

Under will leaving testator’s business 
to son subject to payment of testator’s 
debts where testator and his wife had 
become owners as tenants by entire- 
ties of tract of land in New Jersey 
on which there was a mortgage and 
had entered into a collateral bond to 
indemnify mortgagees against any loss 
and shortly before testator’s death tes- 
tator and wife had entered into an 
agreement for sale of real estate for 
more than the amount of incumbrances, 
which agreement was consummated and 
the mortgage was paid from the pro- 
ceeds subsequent to testator’s death, 
there was no “debt” within will that 
son was compelled to pay.—In re 
Black’s Hstate, 19 A.2d 130. 

Under will leaving testator’s business 
to testator’s son subject to payment of 
testator’s debts, where land held by 
testator and his wife as tenants by en- 
tireties was subject to a bond and 
mortgage in the sum of $11,500, the 
amount due was a “debt” within terms 
of the will.—In re Black’s Mstate, 19 A. 
2d 1380. 

Under will leaving testator’s business 
to testator’s son subject to payment of 
testator’s debts, bill of goods purchased 
by testator on oral agreement with 
merchant constituted a “debt” payable 
by son under the will.—In re. Biack’s 
Hstate, 19 A.2d 130. 


Tex.Civ.App. A provision in will 
that testator’s son should pay testa- 
tor’s indebtedness to, two .banks, in- 


cluded all indebtedness which was ow- 
ing by testator at date of his death 
to each of the two banks and which 
was not barred by statute of limita- 
tions at date of death, and limitation 
would not begin to run on note which 
was executed by deceased to bank and 
which was not barred by such statute 
at date of death, until son, as inde- 
pendent executor, repudiated the trust 


iy 


. .2d 824. 6 
Y.App.Div. Materal bond 
der which defendants agreed to pay 
principal sum due on bond and mort- 


gage was under seal, there was a pre- 


sumption of consideration. Civil Prac- 
tice Act, § 342.—U. S. Trust Co. of New 
York v, Frelinghuysen, 28 N.Y.8.2d 
448, 262 App.Div. 259. . 

Where devisee of mortgaged premises 
and devisee’s grantee executed under 
seal a collateral bond wherein they 


agreed to pay principal sum due on 


bond and mortgage, and mortgagee 
thereafter refrained from _ collecting 
principal of mortgage debt, mortgagee’s 
forbearance did not constitute ‘‘consid- 
eration” for the bond, in absence of 


‘any request by obligors on bond for 


such forbearance. Civil Practice Act, § 
342.—U. S. Trust Co. of New York v. 
Frelinghuysen, 28 N.Y.S.2d 448, 262 
App.Div. 259. 

Where devisee of mortgaged prem- 
ises and devisee’s grantee executed un- 
der seal a collateral bond wherein they 
agreed to pay principal sum due on 
bond and mortgage, and mortgagee 
thereafter refrained from collecting 
mortgage debt, faet that there may have 
been some detriment to the mortgagee 
and benefit to the obligors on bond 
from mortgagee’s forbearance was not 
sufficient ‘‘consideration” for obligors’ 
promise, in absence of any showing 
that the detriment was induced by the 
promise. Civil Practice Act, § 342.— 
U. S. Trust Co. of New York v. Freling- 
puent 28 N.Y.S.2d 448, 262 App.Div. 

Wash. Statutes in derogation of 
common law, such as statute providing 
that charge or incumbrance on estate 
to secure payment of money shall not 
be deemed »revoeation of previously 
executed will relating to same estate 
and that devises and legacies therein 
shall pass and take effect subject to 
such charge or incumbrance, should be 
strictly construed. Rem.Rev.Stat. § 
1401.—In re Cloninger’s Estate, 112 P. 


20).139) 
8 2564 

Pa. Where testator devised rents 
and profits of residue of estate con- 
sisting principally of realty to widow 
for life with right to consume corpus 
with remainder to children and no 
provision was made for payment of 
debts from residue, and mortgagee of 
property which testator conveyed to 
grantee who assumed payment of debt 
on grantee’s default secured judgment 
against testator by scire facias sur 
mortgage but foreclosure was not com- 
pleted and mortgagee filed no claim 
against testator’s estate within one 
year and no suit was brought to con- 
tinue the lien against realty owned by 
testator at time of death under the 
Fiduciaries Act, realty in testator’s es- 
tate was not subject to payment of the 
debt. 20 P.S, §§ 521, 528.—In re Skol- 
nek’s Estate, 19 A.2d 266, 342 Pa. 49. 

Wash, At common law, a _ testator 
was presumed to have intended that 
mortgage, securing obligation for 
which he was personally liable, should 
be satisfied out of his personal estate, 
in absence of contrary intent appear- 
ing in will, as personal assets of es- 
tate are primarily liable for payment 
of deceased’s debts.—In re Cloninger’s 
Hstate, 112 P.2d 139. 


The absence from will of provision 
directing payment of testator’s debts 
is immaterial on question whether 
devisee of realty takes it subject to 
lien of mortgage executed before will 
was made or is entitled to exonera- 
tion of mortgage debt from assets of 
testator’s estate not specifically de- 
vised, as executor must pay testator’s 
debts out of estate’s assets, regardless 
of such direction in _will.—In re Clon- 
inger’s Estate, 112 P.2d 139, 

A devisee of realty covered by mort- 
gage securing testator’s personal debt, 
incurred before execution of will, is 
entitled to exoneration of such debt 
out of residuary assets of testator’s 
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Joninger’s: 


charge or encumbrance on estate to se- 
cure payment of money shall not be 
deemed revocation of previously execut- 
ed will, relating to same estate, and 
that devises and legacies therein shall 
pass and take effect subject to such 
charge or encumbrance, does not take 
mortgage antedating will out of general 
common law rule that testator is pre- 
sumed to have intended that mortgage 
securing obligation for which he was 
personally liable should be satisfied out 
of his personal estate: Rem.Rey.Stat. 
§ 1401.—In re Cloninger’s Wstate, 112 
P.2d 139. 
8 2567 


Cal.App. A husband may, by an ex- 
pression of intent in will, relieve wid- 
ow’s half of community from liability 
for his debts and administration ex- 
penses, and where widow’s community 
half-interest is thus relieved of such 
liability, in determining market value 
of husband’s property transferred, the 
deductions allowable under Inheritance 
Tax Act, if obligations of husband or 
his estate and paid by the estate or 
transferee, may be entirely deducted 
from husband’s community interest for 
taxation purposes. Probate Code, § 
750: St.1935, p. 1270, § 2(11).—In re 
Coffee’s Estate, 111 P.2d 663. 

Tex.Civ.App. If pronerty of deceased 
debtor is in the hands of devisees or 
distributees, creditor may establish his 
deht and subiect property in their 
hands thereto by suing. in which event 
the eourt will subject the property. to 
satisfaction of the judgment rendered 
in such suit. Rev.St.1925, art. 3314.— 
Neyland v. Brammer, 146 S.W.2d 261, 
error dismissed, judgment correct. 

§ 2575 


Ky. If a note in favor of son-in-law 
constituted. binding obligation of moth- 
er-in-law at time of her death and was 
not paid, note constituted an indebted- 
ness of the estate of the mother-in-law, 
and land by her devised to devisees was 
subject to payment of such debt, since 
devisees merely took place of heirs 


of mother-in-law. Ky.St. §§ 2084, 
2088; Civ.Code Prac. § 434.—Griffith’s 
Adm’x v. Miller, 149 S.W.2d 11, 285 
Ky. 675. 


§ 2576 

N.Y.Sur. Under a will which con- 
tained no mention of testator’s debts 
except that “After my lawful debts are 
paid, I give and devise my real prop- 
erty * ™ ®,” testator’s ‘debts were 
not chargeable in first instance against 
realty devised in paragraph of will con- 
taining quoted language.—In re O’Han- 
lon’s Will, 27 N.Y.S8 24 889. 

§ 2577 

Iowa. Will providing for payment of 
debts and funeral expenses, and provid- 
ing that, after payment thereof, testator 
devised farm to certain beneficiaries, 
and providing that livestock should be 
sold and proceeds divided between oth- 
er beneficiaries, was  construable as 
charging testator’s realty with the pay- 
ment of his debts, and as not charging 
proceeds of sale of livestock primarily 
with debts before authorizing resort 
to the realty.—Shoherg v. Rock, 298 N. 
W. 838, 230 Iowa 807. 

8 2531 

Il.App. Under will 
land devised should be taken subject 
to mortgage indebtedness. standing 
against “any of my,aforesaid described 
real estate’, each devisee was required 
to take care of mortgage indebtedness 
on land devised to him and total mort- 
gage indebtedness would not be pro- 
rated and equalized on an acreage basis 
among devisees, notwithstanding that 
one devisee received. more land than 
others and such land was much less 
heavily incumbered.—Martin v, Martin, 
35 N.W.2d 560, 310 Ill.App. 622. 

A provision of will stating that devi- 
sees of land should take land subject 
to mortgage indebtedness thereon would 
not be construed as requiring equaliza- 
tion of mortgage indebtedness on an 
acreage basis among all devisees on 


providing that 


iy "§ G50 Assi et bi 
Wash. The statute providing that 
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es 
n 
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Martin v. Martin, 35 N.H.2d 560, 310 
App. 622. s ae 
N.Y.Sur. Where will gave test 
widow use of mortgaged land duri 
her life or as long as* she resid 
thereon and provided that upon widow's 
death or removal from land it s ‘ 
become part of testator’s residuar 
tate, and testator directed trus 
purchase refund annuity contract 
benefit of widow out of proceeds. 
of residue of estate, after purch 
contracts and while widow remaine 
occupancy of land, she was bo 
pay only ordinary carrying charg 
executors would be required to h 
reserve a sufficient sum to pay — 
portion of monthly mortgage pa 
representing amortization of prine 
amount therevf.—In re Lanigan’s 
21 N.Y.S.2d 550, 174 Misc. 570. 
N.¥.Sur. Wher 


through no fault of executors wo 
considered as part of tax impos 
entire tax levied would be p 
between estate and the inte s 
trust in the same proportion as eac 
bore to gross taxable estate.—In 
Sinsheimer’s ee 21) NAYS. 205% 
es 
Md. Where a decedent’s fun 
not sufficient to pay his debts, a 
satisfied creditor or claimantciie ie 
pel a legatee or distributee to b 
ices vy. Hospelhorn, 18- 


§ 2584 ey 
Iowa. Where testator, after me 
devises of specific parcels of prope 
to each of children, later incum! 
one parcel, and there was no per 
alty, no residuary devises, and 
tentions expressed in will with | 
ence thereto, child whose propert 
incumbered was entitled to have 
ae contribute toward paym 
ncumbrance.—Ganoe: y. Swi 2 
W. 235. pugs © 
Mo. One who, as testamentary tru 
tee, owned undivided interest in sn 
dent’s land, and paid money to dis- 
charge deed of trust encumberin a) 
land and prevent foreclosure, wa: 
titled to contribution from devisees 
other undivided interests and to 
lien upon devisees’ shares for 
bursement.—Cooper vy. Cook, 148 


2d 5k2% 
§ 2586 { 
Md. The personal assets of a tes 
tor or intestate are impressed I 
“trust” to pay his debts, and it 
the ground of such a trust tha 
jurisdiction of an equity court pritna 
ily rests in the administration of th 
estate and in bills brought by creditors — 
against executors, administrators, or, — 
after delivery or payment, against — 
legatees or distributees.—Segafoose y. | 
Hospelhorn, 18 A.2d 1938. cae 
N.J.Ch. Where real estate ageut’s 
employee took title to land for bene- 


fit of agent’s client, and executed 
bonds and mortgages negotiated by 
agent to obtain money for client’s 


benefit, pursuant to client’s assurance 
that he would indemnify employee 
against resulting liabilities, and after 
client’s death his executors made dis- — 
tribution to legatees, though knowing 
of the trustee relationship between 
client and employee, legatees were li- 
able to indemnify employee and to pay 
mortgagees to the extent of moneys re- 
ceived by them from client’s estate. = 
without necessity that employee should ‘s 


\ 


against contention that 


‘ficiary’s creditor, 


a specific bequest. 
Act, 


stock, an 
would not be made, prior to time that 


ce ae 


§ 2592 


have filed claim with executors, as 
only remedy 
against legatees was on refunding 
bonds and _ releases——Ackermann _ V. 
Loadsman, 18 A.2d 572, 129 N.J.Eaq. 


120. 

§ 2592 iby 

N.Y.App.Div. Decedent's surviving 

wife who had renounced will, and al- 
leged that executors refused to bring 
action to avoid trusts created by de- 
eedent, under which decedent retained 
power to revoke and right to control 
trustee could maintain action to re- 
cover her statutory share in the corpus 
of the trusts, as against contention 
that only the executors might bring 
such an action. Decedent Estate Law, 
§ 18.—Hochster v. City Bank Farmers 
Trust Co., 24 N.¥.S.2d 110, 260 App. 
Div. 712, 

§ 2601 


Pa.Super. Under will providing that 
the “interest of any beneficiary” shall 
not be subject to attachment by bene- 
the quoted phrase 
refers to interest of the beneficiary in 


fund in hands of executors, and such 
provision was valid and precluded gar- 


nishment of executors by devisee’s 


-ereditor with respect to proceeds of 


sale of land payable to devisee. 20 


“P.S. § 243.—Holmesburg Bldg. Ass’n v. 


Badger, 18 A.2d 529. 
Property of testator becomes prop- 


erty of devisee or legatee only so far 
as it is made such by the will, and 


then with such control, incidents of 
ownership and liability to creditors as 


are given to it in the will—Holmes- 
burg Bldg. Ass’n v. Badger, 18 A.2d 
5292 


§ 2618 
N.Y.Sup. A residuary : 
judgment creditor could not claim that 
immediately upon probate of will his 
judgment became a valid first lien up- 
on property on theory that at testatrix’ 
death estate was free of debts, where 
testatrix’ husband received a certain 
‘sum from such legatee as part of con- 
sideration for waiver of right of elec- 
tion, and. judgment creditor also ig- 
nored legal and funeral expenses and 
Surrogate’s Court 
§ 234.—Bacheldor v. Syrcher, 25 

N.Y.S,2d 467, 175 Misc. 845. 

: / § 2628 

‘R.I. Where testator intended that 
wife and children should receive as 
‘soon as possible after his death, the 


benefits. of. provisions of will apply- 


ing to them, but apportionment of in- 


-eome from stock comprising principal 


assets of estate, if delayed until the 
stock was sold, would preclude car- 
rying out. of such intention, and pro- 


visions of will prevented the making of 
a satisfactory temporary 


apportion- 
ment of income, prior to a sale of the 
“apportionment of income” 
executors had, turned over assets of 
estate. to themselves as trustees, in 
order to permit payment of. executors’ 
and attorneys’ fees, notwithstanding 
provision in will vesting the trustees 


with power. of apportionment.—Indus- 
trial Trust Co. v. Harrison, 21 A.2d 


§ 2631 

Gal. At common law, where no di- 
rections were given by testator, lega- 
cies were payable one year after tes- 
tator’s death and bore interest from 
that date, but legacies for support and 
maintenance accrued at date of testa- 
tor’s death and bore interest from 


that time—In re Marre’s Estate, 114 


P.2d 586, prior opinion 108 P.2d 691. 

Cal.App. The interest of a legatee 
under a will vests on the death of the 
testatrix.—Crow v. Madsen, 111 P.2d 
7, rehearing granted 111 P.2d 663. 

Cal.App. When testatrix’ will was 
admitted to probate, beneficiary there- 
under for the first time had an interest 
in testatrix’ property so that benefici- 
ary could assert her right to it.— 
Crow v. Madsen, 111 P.2d 7, rehearing 
granted 111 P.2d 663. 

Iowa, Moneys and credits of estate 
vested immediately on death of de- 
ceased in religious, charitable, and ed- 
ucational institutions named in will, 
and hence such institutions had such 


legatee’s’ 


|— a? B pe a ot eS oy aes Ce 


Serge 


“ownership”, while estate was {n proc- 
ess of settlement and before distribu- 
tion, as to exempt moneys and credits 
from taxation under statute, notwith- 
stanaing that part of moneys and cred- 
its must go for necessary expenses, and 
that money was invested and proceeds 


of interest applied to purposes of such 


institutions. Code 1935, § 6944, subd. 


ie re Cooper’s Hstate, 295 N.W 


448. 

N.Y.Sur. A specific bequest of stock 
in testator’s incorporated investment 
business and which stock was not 
owned by testator in legal title when 
will was executed but was held in name 
of a personal holding company in which 
testator, at time of execution of will, 
owned 93 per cent. of holding com- 
pany’s stock, the remaining 7 per cent. 
being held by testator’s wife under 
valid agreement between testator and 
wife for division of securities of hold- 
ing company, which had no creditors, 
was valid where form of record owner- 
ship of bequeathed stock did not 
change from date of execution of will 
to date of testator’s death, and hence 
bequeathed stock became specific lega- 
tee’s property as of date of testator’s 
death.—In re Burr’s Hstate, 24 N.Y.S. 
2d 940, 175 Misc. 725. 

N.Y.Sur. Where testator had only 
one substantial asset, a business operat- 
ed under corporate form, and certain 
insurance payable to widow, was 
changed and made payable to estate, 
scheme of will providing for legacies 
to sisters and daughters and an em- 
ployee and directing residuary to be 
held in trust for widow and children 
envisaged a distribution to legatees 
only after liquidation of business, es- 
pecially in view of direction in will that 
trusted employee be retained at sub- 
stantial salary, and interest on legacies 
to daughters began to run only from 
date of final liquidation of corporate 
business.—In re Goldsmith’s Hstate, 25 
N.Y.S.2d 419, 175 Mise. 757. 


§ 2632 

Ky. Where testator directed executor 
to sell real and personal estate and 
bequeathed to his wife one-half of pro- 
ceeds of personalty and an additional 
sum equal to cash value of her dowery 
interest in realty estate, the bequest 
was an unliquidated “general pecuni- 
ary legacy” and was not a “specific 
pecuniary legacy’? within statute mak- 
ing a specific pecuniary legacy payable 
one year after testator’s death if no 
time is fixed for payment thereof, since 
the bequest was indefinite and de- 
terminable only by sale of the property 
and final settlement of the estate. Ky. 
St. § 2065.—Maynard’s Adm’r vy. Mayn- 
ard, 146 S.W.2d 343, 285 Ky. 75. 


§ 2635 

Miss. A will which devised property 
to testatrix’ first cousin and his wife, 
which provided that when all demands 
against estate were paid property 
should be turned over to the devisees, 
and which authorized executrix to rent 
out apartments for purpose of paying 
such debts as testatrix might have left 
unpaid at time of her death, provided 
for postponement of right of devisees 
to have the property turned over to 
them until debts of estate should have 
been paid out of rent derived therefrom. 
—Hathaway v. North, 1 So.2d 490, 190 
Miss. 697. 

Pa.Orph. Where a will directs the 
sale of testator’s real estate for the 
payment of certain pecuniary legacies 
and prefers the spayment of some of 
the legacies over others by directing 
the executors, if sufficient funds are 
not available, to mortgage the real 
estate to obtain sufficient funds to pay 
the preferred legacies, payment of the 
remaining legacies to be postponed un- 
til the executors have sold the real 
estate, net rents remaining in the 
hands of the executors, after the real 
estate has been mortgaged and payment 
has been made of the preferred lega- 
cies, interest on the mortgage, and 
other carrying charges on the real es- 
tate, must, in the absence of a contrary 
direction in the will, be applied in pay- 
ment on account of the postponed lega- 
cies, the balance thereof to be paid out 


start 


<4 ia 
sold.In re Cross’ Estate, 41 D. & C. 
250, 6% “Monte. 148.) Weta an re8 

f § 2640 ; : 

Cal.App. In construing will, in- 
tention of testatrix in regard to dis- 
position of her property must be giv- 
en effect whenever it can be ascer- 
tained, and in regard to interest due 
upon legacies, matter is controlled by 


testatrix’ express intention. Probate 
Code, §§ 105, 163.—In re Schaetzel’s 
Hstate, 112 P.2d 324. 


8 2645 
_Pa. A will referring to an antenup- 
tial agreement giving the testator’s 
widow a specified share of the estate 
to be paid at or before the audit on 
the executor’s first account disclosed 
the “contrary intention’? contemplated 
by the statute allowing interest on a 
widow’s legacy from the testator’s 
death, unless a contrary intention ap- 
pear by the will. 20 PS. dot? eae re 


ane Estate, 17 A.2d 1, 340 Pa. 
’ § 2650 
Ind.App. In absence of provision 


in will that income from trust should 
immediately upon _ ‘testator’s 
death, the general rules of law will 
prevail and income will start as pro- 
vided by statute at expiration of 
“year of administration” which is the 
year following granting of letters of 
administration after death of testator. 
Burns’ Ann.St. §§ 6-1301, 6-1302, 6- 
1304.—-Alig v. Levey, 33 N.E.2d 808. 

Generally, a general legacy with no 
time of payment specified will draw 
interest only after year for adminis- 
tration has passed. Burns’ Ann.St. 


§§ 6-1301, 6-1302, 6-1304.—Ali 2 
Levey, 33 N.E.2d 803. a 
§ 2651 
Pa.Super. Legacies should bear in- 


terest from the time they are payable, 
as ascertained from intefitton of testa- 
tor, and when he fails to express that 
intention, the time is fixed by statute. 
20 P.S. § 633.—In re Douds’ Hstate, 20 
A.2d 913, 145 Pa.Super. 73. 

A testamentary direction for sale of 
real estate and payment of certain lega- 
cies from the proceeds evidences an 
intention that the legacies should not 
bear interest until they are payable, 
which is the date when sale is effected. 
—In re Douds’ Hstate, 20 A.2d 918, 145 
Pa.Super. 73. 


§ 2655 
ene In re Barton [1941] 3 Dom.L.R. 


§ 2657 — 

Cal.App. Where  testatrix author- 
ized trustees to withhold distribution 
to beneficiaries of residuary trust 
created by will for period of five 
years, but also expressly stated ‘that 
sums _ to be paid ‘to beneficiaries 
should be treated as legacies for all 
purposes, notwithstandin such = de- 
layed payment, sums to Be paid ben- 
eficiaries would carry interest from 
aur te Code a 164. Pesan death. 

ate Code, -——In re §S y 
Hstate, 112 P.2d 324. cpanel 


§ 2658 

Pa.Orph. When a decedent by last 
will devises a life estate in a farm to 
two persons with remainder to a third 
person subject to the payment of lega- 
cies which are charged upon the lands, 
the legacies will bear interest from 
the date of the death of the last surviv- 
ing life tenant.—In re Wagner’s Estate, 
23 Hrie 165. 


§ 2659 

Pa.Super. Where testatrix directed a 
sale of her real estate and the pay- 
ment of certain legacies from the pro- 
ceeds, but the proceeds were insuflicient 
to pay the legacies in full, interest on 
the legacies was not payable from the 
general estate but would be disregard- 
ed, though an abatement to be propor- 
tionate should include interest.—In re 
Douds’ Wstate, 20 A.2d 913, 145 Pa.Su- 
per. 73. 

Pa.Orph. Under section 21 of the 
Fiduciaries Act of June 7, 1917, P.L. 
447, as amended by the Act of June 
24, 1939, P.L. 714, 20 PS! § 633; 4n- 
terest on a postponed legacy does not 
begin to run until such legacy becomes 


ing’ rai: Be 4 
‘ J ‘ 4 a '. ut VV rh 
of the proceeds of the real estate when 
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mé d legacies is 

oO wait | ' certain real 
estate which testator directed to be 
- sold, interest will not begin to run 
thereon until the executors have_con- 
verted the real estate by sale.—In re 
Cross’ Estate, 41 D. & C. 250, 57 
Montg. 148. 
Executors unequivocally directed by 
their testator’s will to sell his real 
estate must make reasonable efforts to 
do so.—In re Cross’ Estate, 41 D. & C. 
250, 57 Montg. 148. 

2662 

Cal. At common law, where no direc- 
tions were given by testator, legacies 
were payable one year after testator’s 
death and bore interest from that date, 
but legacies for support and main- 
tenance accrued at date of testator’s 
death and bore interest from that time. 
—In re Marre’s Estate, W4 P.2d 586, 
prior opinion 108 P.2d 691. 

The common-law rule that where no 
directions are given by testator, lega- 
cies are payable one year after testa- 
tor’s death and bear interest from that 
date and that legacies for support and 
maintenance accrue at date of testa- 
tor’s death and bear interest from that 


time has been incorporated into the 
Probate Code and in absence of a 
contrary intent, legacies for main- 


tenance bear interest from date of tes- 
tator’s death, even though the legacy 
is in trust. Probate Code, 162.—In 
re Marre’s Hstate, 114 P.2d 586, prior 
opinion 108 P.2d 691. 

A trust for support and maintenance, 
created by a residuary devise including 
both real and personal property is not 
technically a “legacy” for maintenance 
since a legacy is ordinarily a bequest 
of money or personal property.—In re 
Marre’s Estate, 114 P.2d 686, prior 
opinion 108 P.2d 691. 

§ 2663: 

Ind.App. Where will created trust 
of United States bonds and required 
trustee after paying all necessary ex- 
penses connected with administration 
of trust to pay the net income in 
monthly installments to cestui que 
trust, and trustee after bonds were 
redeemed by the government placed 
in the trust with consent of court 
United States treasury notes, the ces- 
tui que trust was not entitled to in- 
terest on trust res until after expira- 
’ tion of one year from death of tes- 
tator, as against contention that ces- 
tui was entitled to interest starting 


on date of death of testator. Burns’ 
Ann.St. §§ 6-1301, 6-1302, 6-1304.— 
Alig v. Levey, 33 N.B.2d 803. 

§ 2669 


La. Legatees were entitled to le- 
gal interest of five per cent. on amount 
-of their legacies from respective dates 
of judicial demand until paid. Rev. 
Civ.Code, arts. 1626, 1938.—Succession 
of Stallings, 1 fee a 197 La. 449. 
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1 

Ind.App. Where will created trust 
of $30,000 par value of United States 
bonds and required trustee to pay 
net income in monthly installments 
to cestui que trust, and all of such 
bonds except $15,000 worth were re- 
deemed by the government during 
the year of administration, and the 
$15,000 worth were redeemed about 
one week beyond such year, and trus- 
tee placed in _the trust with con- 
sent of court United States treasury 
notes in lieu of the bonds, trustee 
was not required to pay the cestui 
interest at rate fixed in bonds after 
the one year period of administration, 
but rate of interest fixed in treasury 
notes was proper rate of interest for 
trustee to pay. Burns’ Ann.St. §§ 6- 
1301, 6-1302, 6-1304.—Alig v. Levey, 
33 N.H.2d 803 

La, Legatees were entitled to legal 
interest of five per cent. on amount 
of their legacies from _ respective 
dates of judicial demand until paid. 
Rey.Civ.Code, arts. 1626, 1938.—Suc- 
cession of Stallings, 1 So.2d 690, 197 
La. 449. 

Pa.Orph. Interest on legacy given by 
will of testatrix who died in 1930, but 
not paid until 1940, when funds first 
became available from sale of real es- 


‘tate, awarded fr 


- provides — 
death at 1%, the rate earned by estate, 
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year after 
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and not at 6%.—In re Loughin’s Bs- 
tate, 41 D. & C. 678, 57 Montg. 243. 

Although testatrix died before Act of 
June 24, 1939, P.L. 714, 20 P.S. § 633, 
which amended § 21 of the Fiduciaries 
Act of 1917, P.L. 447, the rate of in- 
terest on a pecuniary legacy payable 
one year after testatrix’s death in 1930 
is that provided by the amendment and 
not that provided theretofore, as the 
statutes constitute rules of distribution 
and do not confer vested rights to the 
legatee.—In re Loughin’s HWstate, 41 D. 


& C. 678, 57 Montg. 243. 
2672 
Ky. Where executor was directed by 
will to sell property and convert 


into cash as soon as practicable but 
widow by contract prevented sale of 
one of pieces of property and enjoyed 
its use or rent and tacitly, if not ac- 
tually, agreed to arrangement by which 
other devisee should have other house 
and all royalties and other income was 
added to the estate and distributed so 
that beneficiaries proportionately prof- 
ited thereby, the widow was ‘‘estopped” 
from claiming interest.on ground of de- 
lay in paying the bequest. Ky.St. §§ 
2065, 3859.—Maynard’s Adm’r v. May- 
nard, 146 S.W.2d 343, 285 Ky. 75. 
§ 2673 

D.C.N.J. Where one of remainder- 
men under will assigned her interest 
to another and, after remaindermen 
were held to be indispensable parties 
plaintiff to plaintiff’s action, assigned 
the same interest to plaintiff without 
reassignment or cancellation of the 
original assignment which was still in 
force and effect, the assignment to 
plaintiff was ineffective and there was 
a nonjoinder of the original assignee 
as an indispensable party, for which 
nonjoinder action would be dismissed. 
Jud.Code § 837, 28 U.S.C.A. § 80; Rules 
of Civil Procedure for District Courts, 
rule 17(a), 28 U.S.C.A. following sec- 
tion 723¢c.—Baird v. Peoples Bank & 
Trust Co. of Westfield. 1 F.R.D. 392. 

Conn. Where compromise agreement 
was entered into between executors 
and trustees under testator’s will and 
testator’s grandson who had appealed 
from admission of will and codicil to 
probate, the grandson was “estopped” 
to make claim adverse to disposition of 
the property recognized in the com- 
promise agreement, and the estoppel 
was binding on the grandson’s chil- 
dren who could claim title to property, 
which was the subject of the agree- 
ment, only as heirs of the grandson.— 
Westport Paper-Board Co. v. Staples, 
15 A.2d 1, 127 Conn. 115. 

Conn. Where testatrix established 
trust fund, income from which was to 
be used for support of testatrix’ men- 
tally deficient daughter, and income 
exceeded amount required therefor, an 
agreement entered into by another 
daughter of testatrix, who with men- 
tally deficient daughter were only heirs, 
trustees, and conservator of mentally 
deficient daughter, whereby part of 
surplus income might be used for sup- 
port of other daughter’s children. 
which was entered into for purpose of 
postponing determination of whether 
surplus income was required to be 
accumulated, was a proper matter to 
submit to court of probate for ap- 
proval, and, in absence of appeal there- 
from, approval of court of probate was 
conclusive upon parties thereto. Gen. 
St.1930, § 4819.—Stempel v. Middle- 
town Trust Co., 15 A.2d 305, 127 Conn. 
2 


§ 2674 

Kan, It is not illegal under Kansas 
law for persons interested as heirs or 
beneficiaries of an estate, testate or 
intestate, to make an agreement for its 
disposition different from that directed 
by the statute of descents or the stat- 
ute of wills.—Hirt v. Bucklin State 
Bank of Bucklin, 109 P.2d 171, 153 
Kan. : 

Neb. Where testator’s wife for whose 
benefit testator by his will created a 
trust died before testator’s death, the 
trust lapsed at the wife’s death, and 
title vested in the testator’s sons _ to 
whom the testator devised the residue 


? ‘ WI Wale ape t S 
of his estate, and hence the sons a: : 
testator’s death could contract with 
each other as to the manner of 
distribution of testator’s estate—In | 
Dale’s Estate, 298 N.W. 414. 

Generally, a family settlement may 
provide for disbursement of a testa- 
tor’s estate in a manner at variance 
with his will—tIn re Dale’s Hstate, 298 
N.W. 414. Sing 

§ 2676 


N.Y.Sur. Where will was admitted 
to probate after contest and in subs 
quent proceeding to construe will trust — 
provisions contained therein were con- _ 
strued as valid and decree was modi 
fied by Appellate Division and, as 
modified, affirmed and motion for leave 
to appeal to Court of Appeals wi 
denied, no “bona fide controversy” € 
isted within meaning of statute a 


= 


§ 2680 ; ~ 
Pa. Where life beneficiaries of trust 
were alone affected by premature ce 
tributions of principal to children of 
deceased life beneficiaries, neither the 
trustee, nor the children of any of the 
life beneficiaries had any standing or 
interest to raise the question.—In 
puis Hstate, 17 A.2d 899, 340 P 


§ 2681 K ’ 
C.C.A.Il]. Where will made simple 
devise in trust to testatrix’ two sons 
of portion of proceeds from gale of 
realty, and, upon death of one of sons, 
trustee, surviving son, and children of 
deceased son entered into a contrac 
providing that trust should be ca “ 
ried out as it had been except payment 
of deceased son’s share was to be ma 
to his children, contract did not bind 
surviving son or his heirs to any par- 
ticular construction of will.—Hormann — 
v. Northern Trust Co., 114 F.2d 118. 
Cal.App. Where one to whom proj 
erty had been distributed as sole ben 
ficiary subsequently conveyed volun. 
tarily certain property of the estate 
to other heirs, the conveyances were — 
in the nature of an “admission” that © 
phe Ua ey he ree nee sole bene- 
ciary under the will.—Sears y. Rule, | 
114 P.2d 57: i th: 
Conn. Where testatrix established 
trust fund, income from which was to 


which agreement was approved by pr 
bate court, was not effective as a “rat 
fication” to give validity to prior ~— 
agreement, which was invalid as to 


mentally deficient daughter, because - 
one executed it upon her behalf. Ge 
St.1930. § 4819.—Stempel v. Middle- 
foun Trust Co., 15 A,2d 305, 127 Conn. ~ 


whatever the parties 
mean, constituted no basis on which 
the court should reject the clearly ex- 
pressed and legally consistent pur- 
poses of testatrix in favor of an in- — 
terpretation which would fly in the 
face of her carefully planned design 
to distribute her estate equally among 
her children and their descendants.— 
Ellery v. Washington Loan & Trust 
Co., 113 F.2d:525. 


Where all parties in interest who — 
joined in a contract reducing rate of 
interest to be paid on advancement r 


which testatrix had made to her 
daughter apparently interpreted will 
over the years to mean that daughter 
was required to pay interest on ad- 
vancement, and will could be reason- 
ably so interpreted, it was proper for 
the court to adopt that construction 
of the parties.—Ellery v. Washington 
Loan & Trust Co., 113 F.2d 526. 


-§ 2681 


Il.App. Agreement by two children 
guaranteeing stepmother an annual in- 
come of $100,000 from trust fund in 
consideration of which she agreed to 
accept provisions of husband’s will, and 
addendum in which five other children 

“agreed to pay one-seventh of any 
amount which might become due under 
original agreement, constituted a ‘‘fam- 
ily settlement agreement” which obli- 
gated each of five other children to 
pay one-seyenth of .any deficit under 
original agreement on demand of trus- 
tee, notwithstanding .that liability of 
_ the two children was subsequently re- 
duced by separate agreement. to $85,- 
-000.—Northern Trust Co. v. Continental 
Illinois Nat. Bank & Trust Co., 30 N. 
 H.2d 155, 307 Ill.App. 380. 
_ Pa. Where testatrix’ nephews and 
nieces entered into an indenture of 
Poe see nent providing that part of resi- 
due of testatrix’ estate should be held 
in trust with net income to be paid to 
_ them in equal shares, and on their 
death to pay their share of corpus to 
% | their children, but if they should die 
without lawful issue, their share should 
be held in trust for ‘‘surviving’’ neph- 
ews and nieces for same purposes as 
_ original shares, children of a deceased 
nephew or niece were entitled to share 
- equally in distribution of principal 
= from which income was paid to another 
nephew or niece who died without is- 
sue after the death of the parent of 
the children, the word “surviving” be- 
cs ing construed as “other” to effectuate 
the general intent to create equality 
among the stirpital lines of children of 
nephews and nieces.—In re Galli’s Es- 
, tate, 17 A.2d 899, 340 Pa, 561 
-Pa.Orph. Where decedent and her 
sister had agreed with each other each 
to pay $300 per month to their mother, 
the claimant, for life, in consideration 
of the claimant’s election to take under 
the will of their father, claimant’s hus- 
band, whose will bequeathed the resi- 
due of a $3,000,000 estate to them 
ecueny. and provided that if claimant 
should elect to take against the will 
the bequests otherwise given them 
should go elsewhere, it was held that 
‘the agreement was binding and that 
Claimant was entitled to $300 per 
_ inonuth for life out of decedent’s estate, 
notwithstanding that claimant’s elec- 
tion to take under her husband’s will 
preceded the agreement.—In_ re Wool- 
sey’s Estate, 57 Montg. 102. 
Payment of a monthly allowance out 
of. decedent’s estate pursuant to de- 
 eedent’s agreement was ordered made 
from income during the continuance 
of the trust created by decedent’s will, 
. as sufficient income re- 


oA 


from principal, subject to be deter- 
‘mined later in the light of subsequent 
- changes.—In re Woolsey’s Estate, 57 
Montg. 102 

Payment of so much of the allow- 
ance, to which claimant was held en- 
titled, as had presently accrued was 
ordered made from _ principal.—In re 
Woolsey’s Hstate, 57 Montg. 102. 


Pa.Orph. An exception to a decree 
of distribution in the orphans’ court 
that since there was no provision in 
testatrix’s will for the payment of in- 
come after the death of her husband 
in the event he should survive her 
(which happened), she died intestate 
as to that portion of the estate, was 
dismissed, where she provided that 
should he predecease her this income 
was to be paid to an only daughter for 
life with power of disposition, in that 
the surviving husband and daughter 
had, at the audit of the wife’s estate, 
filed a written agreement carrying out 
hy testatrix’s plan of distribution.—In re 
Wen Miller’s Estate, 89 P.L.J. 71. 

Tenn. Where paid-up shares of 
building and loan association belonging 
to deceased member who bequeathed 
his entire estate to his widow and three 
children equally were transferred to 
widow’s name as executrix, children by 
agreement with widow each took $5,000 
from estate and left balance in widow’s 
hands, widow to have income therefrom 
during her life, and later agreed that 
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WILLS ate on. 


widow might use corpus of estate, and. 


when shares matured widow, with chil- 
dren’s acquiescence, took out new 
shares in her individual name, the chan- 
cellor and the Court of Appears proper- 
ly held that shares were the property 
of widow at her death and were not 
held in trust during her lifetime, and 
that her personal representative was 
entitled to collect their value. Code 
1932, § 3899.—State ex rel. McCormack 


v. American Building & Loan Ass’n, 


150 S.W.2d 1048, 177 Tenn. 385. 
§ 2684 : 

Ind. A bequest under will directing 
payment of share of remainder to lega- 
tee after termination of life estate cre- 
ates a “possibility coupled with an in- 
terest”, and is assignable.—Thurston v. 
Buxton, 34 N.H.2d 549. 

§ 2688 

Ind. Where will bequeathed testa- 
tor’s estate to four legatees, subject 
to life estate in favor of testator’s 
widow, instrument whereby one legatee 
sold, assigned, and set over a sufficient 
amount of his interest, in testator’s es- 
tate to repay loan to legatee, and au- 
thorized trustee of funds of testator’s 
estate to pay over to lender sufficient 
amount to repay loan, which was evi- 
denced by note, was a ‘‘mortgage’’.— 
Thurston v. Buxton, 34 N.H.2d 549. 

Under will bequeathing testator’s es- 
tate to four legatees, subject to life es- 
tate in favor of testator’s widow, in- 
terest of one of such legatees could be 
mortgaged to secure payment of note 
evidencing loan to legatee—Thurston 
v. Buxton, 34 N.H.2d 549. 

A mortgage of legatee’s interest in 
testator’s estate, which interest was 
subject to life estate, was not required 
to be recorded by statute requiring 
recording of mortgages of goods. 
Burns’ Ann.St. § 33-301.—Thurston vy. 
Buxton, 34 N.E.2d 549. 

§ 2690 

Ark. Where executor, who was son 
of testator, purchased from other heirs 
and beneficiaries of will their shares 
in undertaking business of testator 
which executor subsequently sold at a 
substantial profit, testator’s daughter 
could not complain that executor took 
undue advantage of the others, since 
she had voluntarily sold her share with 
full knowledge of what she was doing 
and was under no disability at the 
ea bes v. Jackson, 148 S.W.2d 


8 2695 

Wa. The statute providing that no 
alienation of estate by heir or devisee 
within one year after death shall be 
valid against decedent’s creditors gives 
to creditor a quasi lien upon the real 
estate, and within the year, nothing 
that heirs or devisees may do can de- 
feat such lien, and there can be no 
such thing as a purchaser for value 
without notice, since the statute gives 
purchaser notice. Code 1919, § 5397.— 
Lowry v. Noell, 13 S.H.2d 312. 

The statute providing that no aliena- 
tion of estate by heir or devisee with- 
in one year after death shall be valid 
against decedent’s creditors manifests 
continued purpose to protect creditors. 


Code 1919, § 5397.—Lowry vy. Noell, 
13 S.E.2d 312, 
§ 2700 
Cal.App. A conveyance in fraud of 


creditors is binding on the grantor 
and on his heirs and devisees, and, 
where creditors reach property after 
death of fraudulent grantor, any sur- 
plus is returned to the party from 
whom the _ property was recovered. 
Probate Code, §§ 579, 580.—Liuzza v. 
Bell, 104 P.2d 1095. 

Mich. If an administrator neglects 
his duty to collect assets for an estate, 
the law affords heirs or legatees a rem- 
edy, but it will not permit them to rep- 
resent the estate in prosecution of 
suits. Comp.Laws 1929, §§ 15728- 
15730.—In re Svitojus’ Hstate, 295 N. 
W. 543, 296 Mich. 19. 

N.J.Prerog. A person entitled to as- 
sets under a decree of distribution may 
sue to recover them in an action at 
law and the forum for recovery is not 
limited to the Orphans’ Court and the 
Supreme and Circuit courts have juris- 
diction in guch action, the Orphans’ 


“Court having 


jurisdiction concurrent _ 
with chancery, but the making of de-_ 
cree of distribution is a prerequisite 
to exercise of jurisdiction in any tri- 
bunal of such an _ action. N.J.S.A. 
3:26-6, 3:26-24, 38:26-26, 3:26-30.1 
3:26-31—In re Bradford’s Estate, 16 
A.2d 268, 128 N.J.Eq. 372. 

Va. Under a bill for the construction 
of a will and an accounting, defendants 
held accountable for the corpus of per- 
sonalty bequeathed to two sons of the 
testatrix for the life of their brother, 
and to the personal representative of 
one of such sons for the rents and 
profits from property similarly devised 
and bequeathed and accumulated during 
the joint lives of the two sons.—Walsh- 
v. Walsh, 12 S.E.2d 757. 

§ 2703 

Ga. A legatee’s petition, alleging 
that default judgment had been ob- 
tained against executrix on note bear- 
ing executrix’ name as maker and on 
another note bearing her name followed 
by the word “executrix”’, that consid- 
eration for one note was automobile 
purchased by executrix, that execu- 
trix had used funds of decedent’s es- 
tate to make payments on notes and 
judgment, and that executrix refused to 
sue for vacation of judgment, and 
praying for injunction against enforce- 
ment of judgment and for its vacation, 
stated cause of action. Code 1933, ss 
4-401, 113-1512.—Higginbotham y. Ad- 


ams, 14 §.H.2d 856. 
§ 2704 
S.C. A widow, claiming, as _ bene- 


ficiary of her deceased husband’s life 
insurance policies, proceeds thereof in 
excess of balance due on husband’s 
mortgage debts to insurer after ap- 
plication thereto of proceeds of sale 
of mortgaged realty, is “‘necessary par- 
ty’ to proceeding by devisee of such 
realty under husband’s will for order 
requiring insurer to apply proceeds of 
policies to payment of such debts, 
satisfy mortgages, and discontinue fore- 
closure suits. Code 1932, § 409.—BPx 
parte Boddie, 15 S.H.2d 122, 197 S.C. 


§ 2708 f 

Va. In a suit to construe a will and 
obtain an accounting, complainants, 
having substantially prevailed on their 
appeal from a _ decree construing the 
will but not disposing of the whole 
matter in controversy, were entitled to 
costs.—Walsh v. Walsh, 12 S.B.2d 757. 


§ 2718 j 

Ind.App. The contractual obligation 
created by joint and mutual will made 
pursuant to agreement is enforceable. 
—Manrow vy. Deveney, 33 N.E.2d 371. 

The Anglo-American law has no sep- 
arate concept of “will made in pursu- 
ance of contract’, and, where such a. 
will is made, court will treat the will 
part as a will and the contract pari 
as a contract.—Manrow v. Deveney, 33 
N.E.2d 371. 

A joint or mutual will made in pur- 
suance of a contract not to revoke, 
when viewed in the aspect of a _ will, 
does not differ from other wills, being 
required to be admitted to probate in 
order to be effective, and being re- 


, vocable notwithstanding the agreement 


not to revoke.—Manrow vy. Deveney, 33 
N.B.2d 371. : 

Where joint or mutual will is ex- 
ecuted in pursuance of agreement not 
to revoke, contractual aspect of the 
matter does not arise upon probate, 
but only when agreement is sought to 
be established as a claim against tes- 
tator’s estate or in a proceeding at law 
or in equity against testator’s repre- 
ph ae ap v. Deveney, 33 N. 

Kan. Joint wills are valid as testa- 
mentary dispositions.—Zabel y. Stewart, 
109 P.2d 177, 153 Kan. 272. 


§ 2720 

Ind.App. A mutual will, like any 
other, is revoked by execution of a 
subsequent inconsistent will—Manrow 
v. Deveney, 38 N.H.2d 371. 

Where party to agreement for mutual 
wills makes later will, even without 
notice to or knowledge of the other 
party, or after the latter’s death, mu- 


‘tual will cannot be admitted to probate, 


ever, 


pel | SEaibation. under 
ae ‘remedy. being, how- 
in equity and not in probate 
court, which has no choice but to dis- 
tribute the estate under later will.— 
Manrow y. Rene te 83 N.H.2d 371. 

272 

Tex.Civ.App. Whore husband and 
wife entered into a contract for mu- 
tual wills leaving to each other a life 
estate in community property, with re- 
mainder to certain of their children 
in designated shares, and granting a 
legacy payable out of money and per- 
sonal property to children who were 
not devised realty, and, after husband’s 
death, his will was duly probated, but 
no will was probated after death of 
wife, claim of two of the children to 
shares in realty was required to be 
based upon the contract for mutual 
wills, or upon election of wife to claim 
under husband’s will.—French v. 
French, 148 SW. 2d 930, error dis- 
missed, judgment correct. 


WITNESSES 


agreement ; 


§3 

C.C.A.Tex. The provision of the Con- 
nally “Hot Oil’ Act for a mandatory 
injunction does not set aside prior pro- 
vision incorporating by reference that 
portion of the Securities & Exchange 
Act which authorizes the Commission to 
subpoena witnesses and apply to the 
district court to compel their attend- 
ance, but the provisions are comple- 
mentary and federal tender board or- 
ganized under the Connally Act may 
in its discretion use either method in 
seeking information required to ad- 
minister the law. Connally 
Act §§ 9, 10, 15 U.S.C.A. §§ 715h, 715i; 
Securities and Exchange Act 1934, § 21, 


15 U.S.C.A. § 78u.—Graham v. Federal 


Tender Board No. 1 118 F.2d 8. 


C.C.A.I1]. The power of the Nation- 


al Labor Relations Board to issue sub- 


poena and compel attendance of wit- 
ness does not involve right of witness 
to refuse to testify because of possibil- 
ity of self-incrimination. National La- 
bor Relations Act § 11(1), 29 U.S.C.A. 
§ 161(1).—National Labor Relations 
Board v. Barrett ae 120 F.2d 583, 


Ark. Accused had duty to furnish 
clerk of the circuit court with a list of 
all witnesses whom he desired  sub- 
peenaed in his behalf.—Gentry y. State, 
147 S.W.2d 1. 


6 

C.C.A.Kan. The right to compulsory 
process for the appearance of witnesses 
under the Sixth Amendment and stat- 
ute authorizing the granting of such 
process include the issuance and sery- 
ice of process but not payment by the 
government of the expenses of the wit- 


nesses. 18) U.S!C.A." § - 563; . U.S.C.A; 
peth, 121 F.24a 914 conforming ‘to man- 
date 61 §.Ct. 804, 312 U.S. 662, 85 


lL Ed, —, pepe 114 F.2d 739. 
Where defendarit who requested com- 


, pulsory process for certain witnesses 


made no effort to comply with pro- 
cedural requirements of statute au- 
thorizing the issuance and service of 
process and payment of fees of wit- 
nesses in behalf of the accused the 
same as like costs and fees are paid in 
ease of witnesses subpoenaed in behalf 
of the government, the District Court 
did not err in declining to compel at- 
tendance of witnesses at government 
expense, 28 U.S.C.A. 656.—Casebeer 
v. Hudspeth, 121 F.2d 914, conform- 
ing to mandate 61 S.Ct. 804, 312 U.S. 
She 85 L.Ed. , reversing 114 F.2d 
7 


Whether process shall be issued and 
served and fees of witnesses paid un- 
der statute authorizing, in certain cir- 
cumstances, the issuance and service of 
process and the payment of fees of 


_ witnesses in behalf of the accused the 


same as like costs and fees are paid 
in case of witnesses subpoenaed in be- 
half of the government is addressed to 
the sound judicial discretion of the 
District Court. 28 U.S.C.A. 656.— 


“Hot Oil”. 


U. 62, 
114 F. 2d 789. 
D.C.Cal. Under the statute giving de- 
fendant the like process for witnesses 
as is usually granted for the prosecu; 
tion’s witnesses, subpoenas may issue 
on behalf of an indigent defendant and 
be served without expense, but as far 
as such statute is concerned, both de- 
fendant and the government are re- 
quired to pay their respective witness- 
6st 8 U.S. CIA $5635) U.S CA Const: 
cca 6.—U. 8. v. Pore 38 F.Supp. 
A federal court has power by statute 
to subpoena witnesses for an indigent 
defendant at the government’s expense 
only if within the district or within 
100 miles of the place of trial, and 
hence a District Court in California, 
though empowered to subpoena wit- 
nesses for defendant, cannot order that 
their fees and cost of transportation 
from Florida be paid by the United 
States. 18 U.S.C.A. §§ 563, 656; U.S. 
C.A.Const. Amend. 6.—U. 8S. v. Fore, 
38 F.Supp. 142. 


8 

D.C.Cal. As used in the statute giv- 
ing defendant the like process for wit- 
nesses as is usually granted for the 
prosecution’ s witnesses, the term “proc- 
ess” refers to the means of bringing 
a witness into court; a subpoena or 
summons issued in a’ judicial proceed- 
ing. Pen.Code Cal. § 1390; 18 U.S.C.A. 
§ 563; U.S.C.A.Const, Amend. 6.—U. S. 
v. Fore, 38 F.Supp. 142. 


§ 14 

N.Y.Sup. Where affidavit of district 
attorney upon which an order was en- 
tered directing warden of state prison 
to deliver prisoner to district attorney 
for purpose of being interrogated with 
respect to an investigation being con- 
ducted by district attorney failed to 
show that any criminal action -was 
pending, or that there was any investi- 
gation pending before grand jury in 
which prisoner’s testimony was sought, 
order was a nullity. Code Cr.Proc. § 
10-c.—People ex rel. Scalise v. Warden 
of Eighth Dist., New York City Prison, 
29 N.Y.S.2d 277, 176 Misc. 816. 

1 


5 
C.C.A.Ill. In a condemnation pro- 
ceeding, it was error to sustain the con- 
tention of a government witness called 
by defendants to interpret a govern- 
ment document that he was exempt 
from testifying as a government em- 
ployee, but the error was cured where 
the testimony sought to be introduced 
was easily procurable through another 
witness subpoenaed by defendants, and 
the testimony at first refused was later 
obtained from the government witness 
himself in so far as it was material.—U. 

S. v. Meyer, 113 F.2d 387. 

§ 16 
D.C.Mass. An expert employed by 
one of the parties should not be com- 
pelled to furnish expert testimony to 
the other just because the other offers 
compensation for such testimony, and 
it is the expert’s privilege, if not his 
duty, to refuse compensation from one 
of the parties when he has already ac- 
cepted employment from the other.— 
Boynton v. R. J. Reynolds Tobacco 

Co., 36 F.Supp. Bee 


Wash. Witness could not be re- 
quired by subpcena to attend before 
the superior court for a county which 
was more than 20 miles distant from 
city of witness’ residence.—State ex 
rel. Nielsen v. Superior’ Court for 
Thurston County, 110 P.2d 645. 


§ 22 
N.¥.App.Div. The Appellate Divi- 
sion has no Jjurisdivtion, in absence 
of express statutory authority, to issue 
subpoenas for the appearance of wit- 
nesses and the production of records 
during the pendency of an adminis- 


trative hearing.—Application of Art 
Metal Const. Co., 21 N.Y.S.2d 437, 260 
App.Div. 153. 


§ 32 
Ala, The process of subpoena duces 
tecum was known at common law.— 
aa parte Hart, 200 So. 783, 240 Ala, 


-mands_ a person who has 


Ih. deaboloset 
‘mon law a process o 
court, at the instance of 


n 
session or control some book or 
which is pertinent to the issues « 


pending controversy, to attend ahd p1 
duce it for use at the trial. “Su 
poena” meaning a command under er 


ay “duces tecum’’ meaning you : 
with you. Code 1923, § 7774.—Ex pa 
Hart, 200 So. 783, 240 Ala. 642. aa 

The statute dealing with production. 
of papers by subpena duces tecv 
and statute providing a penalty 
failure to obey subpcena duces | 
are largely, if not wholly, “proced 
designed in a proper case to have th 
documents in court when the « e 
comes up for trial. } 
7776, 7777.—Hx parte Hart, — 
783, 240 Ala, 642. 


with production of papers y 
pena duces tecum, that in all 
the judge may require the sum 
production of any book or do 
by, subpcna duces tecum, wher 
witness is able to produce MESS 
where the ends of justice require | 
summary production, is merely a 
nition of the inherent power 
court as at common law, Code 
7776.—Ex parte Hart, 200 So. he 
Ala. 642. 
N.Y.App.Div. Application to the Si 
preme Court, New York County, or th 
issuance of a subpoena direct 
comptroller of the city of New 
to appear and give testimony at 
and personal property tax hearin 
the deputy comptroller and 
a subpoena duces tecum dineoting 
comptroller to produce tax returns | 
other records relating to tax 
ments made against applicant’ 
titors, was properly denied. Ci 
tice Act, § 1283 et seq., and § 


N.Y.Sup. In the Ee Tein 
statutory power, the Attorney Genera 
may require the production of | any 
books and papers which he deems re 
vant or material to an investigati 
but the power to subpoena a re 
for pertinent examination does not i 
ply any concomitant right of seizt 
In re Atlas Lathing Corporatio 
N.Y.S.2d 458, 176 Mise. 959. 
One who procures or compels t. { 
production of papers, under a sub] Oe! 
duces tecum cannot take the cust 
of those papers from the pers 
ducing them.—In re Atlas Lat! 
cae 29 N.Y.S.2d 458, 176 ] 


eral with the power to requ e v 
production of any books or “e 
which he deems relevant or material 
to an investigation conducted iby, him 
in the ascertainment whether a monop- 
oly within the state has been create 
established, or maintained, does not ex 
pressly or by fair implication Gi 
on the Attorney General } 
virtually to impound the record 
produced for subsequent possible 
in a criminal proceeding. Genera 
Business Law, 343.—In re, As 
Lathing Corporation, 29 N.Y.S.2¢4 
176 Mise. 959. Lite 

Pa.Super. Question raised ge 
to issuing of subpcena duces tecum 
was immaterial where the file, produc- 
tion of which was sought, was i coun- 
sel’s custody in courtroom during the 
trial and contents thereof were rele- 
vant and competent evidence of the — 
notice and proofs received by insurer. 
—Caulfield v. Aitna Life Ins. Co. of 
Hartford, Conn., 19 A.2d 575, 144 Pa. 
Super. 257. 

§ 33 


Cal.App. Where association of auto- ite 
mobile dealers, one purpose of which f 
was to disseminate information concern- : 
ing the industry, sought subpoena duces 
tecum against competitors of members = 
of the association, every safeguard 
should be afforded to protect defend- 
ants from disclosing information that 
might be used to their detriment, un- 
less it was clear that such information 


Hy, 4880. 


_ therefor. 


S 2 tden; 


pied 299. 


§ 34 

was relevant to one or more issues in 
the pending actions. Code Civ.Proc. § 
1985; Const. art. 1, § 19.—Smith-Gold- 
en, Inc., v. Superior Court in and for 
Los Angeles County, 107 P.2d 299. 


4 

C.C.A:Ill. The contention that com- 
pliance with subpoena duces tecum is- 
sued by Administrator of Wage and 
Hour Division of Department of Labor, 
pursuant to Fair Labor Standards Act 
of 1938, to compel mail order company 
to produce certain of its records would 
impose an exceedingly onerous burden 
on company, was too trivial to merit 
serious consideration when weighed 
against wise public policy manifested 
by the act. Fair Labor Standards Act 
1938, 29 U.S.C.A. § 201 et seq.—Flem- 
ing v. Montgomery Ward & Co., 114 
F.2d 384, affirming 30 F.Supp. 380. 

Under Fair Labor Standards Act of 
1938, authority of Administrator of 
Wage and Hour Division of Depart- 
ment of Labor to issue a subpena 
duces tecum to require employer to 
produce records of employees is not 
limited to record of employees who 
have been classified as nonexempt by 
employer. Fair Labor Standards Act 
1938, § 13(a) (1), 29 US.C.A. § 213(a) 
(1).—Fleming v. Montgomery Ward & 
Co., 114 F.2d 384, affirming 30 F.Supp. 


Ala. The clerk of a court, as a “min- 
isterial officer’, is empowered to issue 


pes a subpcena duces tecum, impliedly on 


information of the party applying 
Code 1923, § 7776.—Ex parte 
Hart, 200 So. 783, 240 Ala. 642. 

 Cal.App. An uffidavit alleging the 
material facts necessary for issuance 


ut of subpcena duces tecum, but only on 


information and belief, without settin 
forth supporting facts, is not sufficien 
to sustain order for issuance of sub- 
pena duces tecum. Code Civ.Proc. § 
1985; Const. art. 1, § .19.—Smith-Gol- 
Inec., v. oy dead Court in and 

for Los Angeles County, 107 P.2d 299. 
As a “condition precedent’ to issu- 

ance of subpcena duces tecum before 


trial, an affidavit must be presented to 


trial court showing facts set forth in 
statute as prerequisite to issuance of 
such order. Code Civ.Proc. § 1985.— 
Smith-Golden, Inc., v. Superior Court 
in and for Los Angeles County, 107 


§ 35 

 D.C.Ul. If Administrator of Wage 
and Hour Division comes into district 
court and makes a showing, on appli- 
eation for order to compel respondent 
to attend, testify and produce docu- 
mentary evidence in accordance with a 
subpoena duces tecum, that respondent 
engages in some activity which brings 
respondent within purview of Wage 
and Hour Law, Administrator is jus- 
tified in examining respondent’s rec- 
ords. Fair Labor Standards Act of 
1938, 29 U.S.C.A. § 201 et seq.—Flem- 
ij G & C Novelty Shoppe, 35 F. 
Supp. 829. 

Administrator of Wage and Hour 
Division was entitled to an order to 
compel respondent to testify and pro- 
duce documentary evidence in accord- 
ance with a subpoena duces tecum, 
where application showed that respond- 
ent was engaged in production of em- 
broidered needlework which it de- 
livered to another company which 
shipped goods to various stores in 
interstate commerce, as against re- 
spondent’s contention that it was not 
engaged in interstate commerce, and 
that the persons engaged in perform- 
ing the needlework in their homes 
were not respondent’s employees. Fair 
Labor Standards Act of 1938, 29 U.S. 
C.A. § 201 et seq.—Fleming v. G & C 
Novelty Shoppe, Bonn SUPP: 829. 


Ala. Whoever could be a witness at 
common law could be compelled by sub- 
poena duces tecum to attend with pa- 
pers desired in connection with the ac- 
tion.—Hx parte Hart, 200 So. 7838, 240 
Ala. 642. 

The common-law rule that a party 
to the suit was not subject to sub- 
pena duces tecum grew out of the 
other common-law rule that a party 
was incompetent as a witness by reason 


Se ye a ee oe 
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of interest.—Ex parte Hart, 200 So. 
783, 240 Ala. pes: : 


0.C.A.I1]l. The subpena duces tecum 
issued by Administrator of Wage and 
Hour Division of Department of Labor 
pursuant to Fair Labor Standards Ac 

1938, to compel mail order company 
to produce records which would enable 
Administrator to determine hours ac- 
tually worked by employees, the hours 
scheduled for each departmert, und 
wages actually paid employees, was 
not invalidated by absence of a show- 
ing that certain of the records called 
for were described in detail by the act, 
or by regulations, as records which 
company was required to keep. Fair 
Labor Standards Act 1938, and § 4-7, 

c), 29 U.S.C.A. §§ 201 et seq., 
21 ANA ne): U.S.C.A.Const. 
Amends. 4, 5.—Fleming v. Montgomery 
Ward & Co., 114 F.2d 384, affirming 
30 F.Supp. 380. 

Under Fair Labor Standards Act of 
1938, Administrator of Wage and Hour 
Division of Department of Labor was 
not required to seek information from 
employees of mail order company con- 
cerning hours actually worked by em- 
Ployees, the hours scheduled for each 
department, and wages actually paid 
employees, before seeking to obtain 
such information from the company 
by a_subpeena duces tecum. Fair La- 
bor Standards Act 1938, §§ 11(c), 15 
(5), 29 U.S.C.A.\ §§ 211(e), 215(5).— 
Fleming v. Montgomery Ward & Co., 
114 F.2d 384, affirming 30 F.Supp. 380. 

There is no restraint upon the use 
of a subpcena duces tecum which limits 
its use to cases where the subpcenaed 
property is the sole source of the 
information.—_Fleming v. Montgomery 
Ward & Co., 114 F.2d 384, affirming 30 
F.Supp. 380. 


Ala. The word “testimony” as used 
in statute providing that when any 
deed, writing, or other document neces- 
sary as “testimony” in a cause may be 
in possession of a resident who is not 
a party to the cause, the clerk or regis- 
ter of the court, or justice of the peace, 
shall on application, issue a subpoena 
duces tecum, means ‘evidence’, al- 
though the word “testimony” usually 
signifies statements of a witness testify- 
ing before the court. Code 19238, § 7776. 
aan parte Hart, 200 So. 783, 240 Ala. 


The provision of the statute dealing 
with production of papers by subpcena 
duces tecum, that the judge may re- 
quire the summary production of any 
book or document by subpcena duces 
tecum, where the witness is able to 

roduce it, and where the ends of 
ustice require such summary produc- 
tion, does not purport to refer to any 
other or different class of document 
than that defined before in the same 
statute to be brought in by process is- 
sued by the clerk. Code 1923, § 7776. 
—Ex parte Hart, 200 So. 783, 240 
Ala. 642. 

A document, which may become ma- 
terial evidence on some issue in the 
cause, may be produced by subpcena 
duces tecum issued on order of the 
court where, under the circumstances, 
the ends of justice require it. Code 
1923, § 7776.—Ex parte Hart, 200 So. 
783, 240 Ala. 642. 

An outside party, having no concern 
with litigation, should not be re- 
quired to bring in his private docu- 
ments for the use of litigants, other 
than like documents in the possession 
of the parties themselves. Code 1928, 
§§ 7776, 7777.—Hx parte Hart, 200 So. 
783, 240 Ala. 642. 

The statute dealing with production 
of papers by subpcna duces tecum, 
the statute dealing with penalty for 
failure to obey subpcena duces tecum, 
and the statute dealing with interroga- 
tories to adverse party, all look to 
bringing in the same class of papers, 
books, or documents, namely, such as 
themselves are or in course of the 
trial may become, relevant and ma- 
terial evidence on one or more issues 
in the cause. Code 1928, §§ 7764, 7774 
1116.ix parte Hart, 200 So. 783, 246 

a. , 
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In proceeding by the state, w 
the value of a parcel of realty, com- 
prising some one-twentieth of a city 
block, was involved, members of real 
estate board, who were to be used by 
the state as expert witnesses on value, 
could not be compelled by subpena 
duces tecum to produce appraisals cov- 
ering other realty over a wide area. 
Code 1923, §§ 7776, 7777.—Ex parte 
Hart, 200 So. 783. 240 Ala. 642. 

The fact that a great deal of time 
and labor would be required to assort 
and locate documents sought to be 
produced by subpcena duces tecum gen- 
erally does not prevent the production 
of material evidence essential to the ad- 
ministration of justice, but justice to 
all concerned may be considered in 
passing on whether a document is of 
such evidential value as to demand its 
production, but judicial discretion does 
not touch documents not legally sub- 
ject to such process. Code 19238, §§ 
7776, 7777.—Ex parte Hart, 200 So. 
783, 240 Ala. 642. 

La. subpcena duces tecum issued 
in connection with open hearing in- 
vestigation, which ordered production 
of all records of corporation at one 
time, should be modified to require 
progecion of reasonable amount of 

ooks and records so as not to de- 
prive corporation) of all or too many 
of its books and records at one time, 
and books and records required to be 
produced should be particularly de- 


scribed. in writ. Code Cr.Proc. art. 
156; Code Prac. arts. 140, 141, 473; 
U.S.C.A.Const. Amends. 4, 14; Const. 


La.1921, art. 1, § 7.—In re Louisiana 
Coastal Lands, 2 So.2d 184, 197 Ua. 
701, foliowed in In re Delta Develop- 
ment Co., 2 So.2d 188, 197 La. 712 and 
In re Suburban Coast Realty Co., 2 So. 
2d 189, 197 La. 713. 

N.Y.App.Div. _An order denying 
plaintiff's application for a subpoena 
duces tecum directing police depart- 
ment of City of New York to produce 
at trial records of alleged accident 
Wee peone: By kes ee of action 

er. ew. Yor ity Charter 
1936, §§ 893, 894.—Yud ( 
N.Y.8.2d 449. Sin ERR en gee 


; § 38 

N.Y¥.Sup. The Attorney General is 
not authorized to issue a general sub- 
peena duces tecum requiring the “forth- 
with” production of records, as the 
“forthwith” nature of such demand de- 
nies the owner of the records a reason- 
able opportunity to procure a judicial 
determination of the legal efficacy or 
propriety of the process, and denies 
‘due process of law’ and the right un- 
der the Civil Practice Act of service of 
subpcena at least five days before the 
day when a book of account shall be 
Rrpauced U.S.C.A.Const. Amend. 4; 
onst.N.Y. art. 1, § 12; Civil Practice 
Act, § 411.—In re Atlas Lathing Cor- 
poration, 29 N.Y.S.2d 458, 176 Misc. 


That section of the Civil Practice 
Act specifying that a subpoena duces 
tecum shall be served at least five days 
before the day when a book of account 
must be produced presupposes the ab- 
solute nullity of a purported process. 
which demands a ‘forthwith’ produc- 
tion. Civil Practice Act, § 411.—In re 
Atlas Lathing Corporation, 29 N.Y.S. 
2d 458, 176 Misc. 959. 


§ 39 

Ala. On a motion or application for 
a subpcena duces tecum under the com- 
mon law, at least where its issuance is 
opposed, or the rightfulness thereof is 
assailed, it must be made to appear 
that the evidence which the books or 
papers of which production is asked, 
will furnish, is competent, to the igs- 
sues before the court, and facts which 
will enable the court to judge of the 
relevancy and materiality of the docu- 
ments, must be stated.—Hx parte Hart, 
200 So. 783, 240 Ala. 642. 


W.Va. Generally, to justify issuance 
of subpoena duces tecum, there must 
be sufficient description of writing, 
production of which is sought to iden- 
tify it, and showing of relevancy and 
materiality of its contents to matters 
in controversy and fact that proof is 


ME Sc | oes th 
x ae * i , 
otherwise practically avail 
rt v. Bouchelle, 14 §.H.2d 
The question of complying with 
- commands of subpeena duces tecum, if 
not of resisting its issuance, may prop- 
erly be raised in preliminary procedure 
before Jugge of court from which it 
relia mel ert v. Bouchelle, 14 8.2.2d 
§ 40 

Ala. At common law, a subpoena 
duces tecum was issued on order of the 
court, not by a clerk, or other minis- 
terial officer —Ex parte Hart, 200 So. 
783, 240 Ala. 642. 

N.Y.App.Div. Application to the Su- 
preme Court, New York County, for the 
issuance of a subpoena directing the 
comptroller of the city of New York to 
appear and give testimony at a sales 
and personal property tax hearing be- 
fore the deputy comptroller and for a 
subpoena duces tecum directing comp- 
troller to produce tax returns and oth- 
er records relating to tax assessments 
made against applicant’s competitors, 
was properly denied. Civil Practice 
Act, § 1283 et seq., and § 1285.—Ap- 
plication of Art Metal Const. Co., 21 
N.Y.S.2d 437, 260 App.Div. 153. 


able— 
614. 


§ 42 
Ala. At common law, a witness on 
whom, subpcena duces tecum was 


served, had the right to question its 
validity and his legal duty to comply 
therewith, and to that end application 
was made to the court to vacate it, and 
on such hearing it was proper for the 
court to consider whether the document 
was prima facie sufficiently relevant to 
justify enforcing its production, but the 
subpena would not be quashed on 
ground that the evidence called for by 
it was not relevant in a close case.—Ex 
parte Hart, 200 So. 783, 240 Ala. 642. 

One who was directed by a subpceua 
duces tecum to produce certain ap- 
praisals in a proceeding by the state, 
properly brought the matter before the 
court in advance by motion to quash, 
and was not required to await an at- 
tachment of the person.—Ex parte Hart, 
200 So. 783, 240 Ala. 642. 


§ ‘ 

D.O:N.J.. When a witness. takes 
‘stand in any court, he is under an un- 
mistakable legal duty to testify truth- 
fully to what he knows, and such legal 
duty should not need special admoni- 
tion to make it clear or inescapable, 
as respects power of court to punish 
for contempt.—In re Eskay, 38 F.Supp. 
221. 

D.C.Pa. Under Fair Labor Stand- 
ards Act making applicable provisions 
of Federal Trade Commission Act, Ad- 
ministrator of Wage and Hour Division 
by or through his counsel may invoke 
aid of District Court through contempt 
proceedings on failure to obey sub- 

oena, notwithstanding provision re- 
erring to writs of mandamus, Fair 
Labor Standards Act of 1938, §§ 9, 11 
(a), 29 U.S.C.A. §§ 209, 211(a); Fed- 
eral Trade Commission Act, § 9, par. 2 
and § 10, 15 U.S.C.A. § 49, par, 2 and 
§ 50.—Fleming v. Haston Pub. Co., 38 
F.Supp. 677. ‘ 

Cal.App. A witness was not required 
to answer questions which would in- 
eriminate or degrade her, or questions 
which were trivial and not relevant. 
Code Civ.Proc. § 2065.—Ex parte 
Blache, 105 P.2d 635. P 

Cal.App. Under statute relating to 
privilege against testifying to com- 
munications between husband and wife 
without the consent of the other, a wife 
suing as beneficiary of policy on life of 
deceased husband could not be re- 
‘quired to answer insurer’s interroga- 
tories regarding communications made 
by husband to wife regarding hus- 
band’s physical condition, and hence 
order of commitment of wife for con- 
tempt based on such refusal was void, 
where wife expressly refused to give 
her consent. Code Civ.Proc. § 1881, 
subd, 1.—In re De Neef, 109 P.2d 741. 

lil, Courts have inherent power to 
punish for contempt where necessary 
to maintain the dignity of the court, 
and such power may be exercised in 
those cases of refusal to obey legal 
commands of the court, such as sub- 
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/ 
oenas and the like—Universal Credit 
0. v. Antonsen, 29 N.E.2d 96, 374 Ill. 
194, 130 A.L.R. 626, reversing 22 N.H. 
2a 790, 301 T1l.App. 334, transferred 19 
N.E.2d 366, 370 Lil. 509, 

Mich. Under constitutional provision 
that no person shall be compelled in 
any criminal case to be a _ witness 
against himself so long as examina- 
tion of witness is in preliminary state, 
witness is not permitted to surmise 
that further questions will follow 
which will tend to convict witness of 
some wrongdoing, and witness can- 
not refuse to answer a preliminary 
question on ground that answer may 
incriminate witness; the witness’ si- 
lence being ‘“contumacious’’ while it 
is clear that an answer cannot injure. 
Const. art. 2, § 16—In re Schnitzer, 
295 N.W. 478, 295 Mich. Pat 

Where petitioner, during one-man 
grand jury proceeding for investiga- 
tion into gambling, refused to answer 
question asking petitioner whether pe- 
titioner ever paid any money to a cer- 
tain person on ground that answer 
might cause petitioner’s indictment by 
federal grand jury for violation of 
federal income tax statutes, and peti- 
tioner had been granted immunity, 
privilege was asserted prematurely, 
and petitioner’s refusal to answer ques- 
tion was “contumacious” and war- 
ranted order adjudging petitioner in 


contempt. Comp.Laws 1929, §§ 17217, 
172205" Const. art. 2, i 16.—In re 
eae ae 295 N.W. 478, 295 Mich. 


Mich. Where, while witness was be- 
ing interrogated by circuit judge sit- 
ting as a one-man grand jury to in- 
vestigate existence of gambling and 
possible protection by public officials, 
there was a federal grand jury in- 
quiring into matters pertaining to pos- 
sible violations of federal income tax 
laws, witness who was advised that he 
was being given immunity under stat- 
ute and should not thereafter be prose- 
cuted for any offense concerning which 
his answers. might tend to incriminate 
him was properly convicted of con- 
tempt of court for refusal to answer 
question to what police officials wit- 
ness paid protection money for op- 
eration of a handbook in the city of 
Detroit during six years, since refusal 
to answer was without foundation in 
law. Comp.Laws 1929, §§ 17217 et 
seq., 17220.—In re Cohen, 295 N.W. 
481, 295 Mich. 748. 


Mich. Where witness was being ex- 
amined before one-man grand jury dur- 
ing investigation regarding gambling, 
and witness had been granted immu- 
nity, questions asking witness whether 
he had an agreement with a certain 
person concerning collections of pro- 
tection money from handbook gam- 
bling houses and as to when witness 
became collector of pay off money from 
gambling houses did not contain in- 
quiries that placed witness in immi- 
nent peril of federal prosecution, and 
hence commitment of witness to jail 
for contempt after witness refused to 
answer questions on ground that an- 
swers might incriminate witness did 
not deprive witness of his constitu- 
tional safeguard against “self incrimi- 
nation.” Comp.Laws 1929, §§ 17217 et 
seq., 17220; Const. art. 2, § 16.—In 
re Ward, 295 N.W. 483, 295 Mich. 742. 

Mo. In proceeding against attorney 
for contempt of Supreme Court in fail- 
ing to obey subpcena duces tecum is- 
sued thereby, where respondent admits 
his guilt and attempts to excuse his 
conduct, no hearing need be had.—In 
re West, 152 S.W.2d 69. 

An attorney’s failure to obey Su- 
preme Court’s subpcena duces tecum to 
appear at hearing before advisory com- 
mittee of bar administration on charge 
of wrongfully retaining client’s funds 
was not excused on ground that his 
testimony before committee might in- 
criminate him because he was threat- 
ened with institution of criminal charg- 
es of corruption in office of Justice of 
the Peace by attorney for claimant of 
pack funds.—In re West, 152 S.W.2d 
An attorney, failing to obey Su- 
preme Court’s subpcena duces tecum to 


whe om 
peg 


ud _ t/ 
; ye § 44 
pe eit at hearing before advisory com- — 
mittee of bar administration on charge © 
of wrongfully retaining client’s funds, 
was guilty of “contempt”, especially as 
he was officer of Supreme Court and 
violated his professional obligation of — 
fairness thereto. Rules of Supreme 
Court, Rule 35, § 22.—In re West, 152 — 
S.W.2d 69. 
N.Y.App.Div. An order adjudging a 
defendant guilty of criminal contempt 
for refusal to obey a subpoena duce: 
tecum to produce the books and record; 
of a corporation of which he was pres 
ident was not appealable, and the pro 
er remedy which should have been pu z 
sued by the defendant who attempted 
to appeal from the order was by cert 
rari or a proceeding in nature of ¢ 


in eat, | 
Pi ' 
4g 


tiorari. Judiciary Law, § 750, subd. Kh 
—In re Mintz, 28 N.Y.S.2d 54, 262 
App.Div. 86. i 


N.Y.Sup. The president o 
Service Commission of 


3 L in preparatio 
for public hearings was in “contempt’ 
of which he could purge himself by 
appearing for the purpose of bein, 
Sworn and testifying before the su 
committee within Fie granted 
court. New York City Charter 193 
43.—In re Application of Smith, 
N.Y.S.2d 560, 175 Mise. 937, affirme 
24 N.Y.S.2d 992, 260 App.Div. 1008, a 
peal denied 25 N.Y.S.2d 1022. 
N.Y¥.Sup. The duty of a witness t 
answer questions, in order to avoid cer 


them when put, 
or unnecessary delay, and the duty 
not discharged by giving answers a 
er such period of waiting as the wit- 
ness sees fit to impose.—In re Smith 
29 N.Y.S.2d 116, 176 Mise. 875. Fit 

Ohio App. A witness may refuse to — 


pr 
B.2d 175, 65 Ohio App. 45. ; 
Pa.Super. Where witness in accideu 


a , that he call 
at home of plaintiff to learn whet 
he had done any work since the ac 
dent, and that he got this information, 
and when asked whether he had © 
plaintiff why he called on him, w 
th 


tino v. Graziano, 16 A.2d 767, 144 Pa 
Super. 107. ; 


Utah, The district court had juris- 
diction to entertain petition of Tee F 
Commission for order for executor to 
show cause why he should not be held 
for contempt for refusal to obey sub- 
poena of commission, and such court — 
had jurisdiction to determine whether 
commission had power to subpcena 
executor, and to order executor to ap- 
pear before commission, even though 
conclusions of court were erroneous. 
Rev.St.1933, 104-45-15.—Mayers v. 
Bronson, 114 P.2d 213. 
In contempt proceeding in district 
court against executor for failure to 
obey subpeena of Tax Commission, 
which sought to determine whether 
testator’s property was subject to in- 
heritance tax, it was not necessary for 
commission to allege its authority to 
investigate inheritance tax liability, or 
to allege ownership or value of proper- 
ty referred to in commission’s petition. 
Comp.Laws 1917, § 5984, subd. 15, as 


amended by Laws 1931, c. 58, p. 231; 
Rev $t.1938, 80-5-46(16), 80-5-47, 80: 


Const. art. 13, § 11.—Mayers v. 
Bronson, 114 P.2d 213. 

In contempt proceeding in district 
court against executor for refusal to 


§ 50 


f obey subpcena. of Tax Commission, 
: which sought to determine whether tes- 
: tator’s property was subject to inheri- 
: tance tax, petition should have shown 
that there was a reasonable basis for 
issuing subpena, and should’ have 
shown what connection defendant had 
_ with testator’s estate. Comp.Laws 1917, 
§ 5984, subd. 15, as amended by Laws 
1931, ce. 53, p. 231;  Rev.St.1933, 80-5- 
~46(16), 80-5-47, 80-12-37; Const. art. 
13. § 11.—Mayers v. Bronson, 114 P.2d 
BA3s 


§ 50 f 

C.c.A.Ala. Where defendant obtained 
: a subpoena for a witness from the 
clerk and served it personally, but a 
- subpoena was not served by the mar- 
shal, defendant was not entitled to the 
‘issuance of an attachment for the ab- 
sent witness.—Samples v. U. S., 121 


§ 54 
App.D.C. The issuance of a writ of 
corpus ad_ testificandum”, 


‘production of witnesses who are con- 
fined in jail and who are thus beyond 
- the reach of ordinary subpoena, was 
at common law _ discretionary.—Neu- 
Bideveaur oS.) 118: F.2d. 375. 
The issuance of all compulsory proc- 
ess is discretionary where the pro- 
— duction of a witness confined in jail 
oe is sought at government expense. U.S. 
 @A.Const. Amend. 6.—Neufield v. U. 
“Si, 118 F.2d 375. 
An accused cannot omit to inform 
is attorney during an extended pe- 
riod before trial of existence of a pos- 
sible material witness and then suc- 
cessfully charge the court with an 
abuse of discretion for refusing a de- 
mand for the production of witness not 
made until moment case _ is _ called. 
- U.S.C.A.Const. Amend. 6.—Neufield v. 
Pew sy tle Hod 375. 
Beh ic. Where prosecution for robbery com- 
mitted in June, 1932, was not called 
for trial until November, 1939, denial 
pds . of application for production of wit- 
ness was not an-abuse of discretion 
where defendant had known since 1934 
of the witness’ plea of guilty and 
‘sentence, notwithstanding defendant's 
- eounsel was not given information re- 
garding matter until just before ap- 
pli made after case had 
ial. D.C.Code 1929, 
. 6, § 34; U.S.C.A.Const. Amend. 6. 
—Neufield y. U. S., 118 F.2d 375. _ 
’ N.Y.Sup. If district attorney desired 
to interrogate state prisoner respecting 
a matter being investigated by him, 
--proper procedure would have been to 
- present the matter to the grand jury 
for invest‘zation and procure prison- 
er’s attendance before it as a witness 
in a pending investigation, by writ of 
abeas corpus ad _ testificandum. Code 
Cr.Proc. $ 10-c.—People ex rel. Scalise 
v. Warden of Eighth Dist. New York 
City Prison, 29 N.Y.S.2d 277, 176 Misc. 
816 


Pa.Com.Pl. A prisoner in a State 
penitentiary, convicted on a _ charge 
other than murder, has no right per- 
sonally to appear in court in support 
of proceedings to compel the granting 
of a parole when questions of law alone 
: are involved, and his request for leave 

to appear will be denied, even though 
he is not represented by counsel, if it 
appears that he is quite capable of pre- 
senting to the court a written argument 
adequately presenting his legal conten- 
tions.—Commonwealth ex rel. v. Ashe, 
38 D. & C, 456. 


: § 59 
N.Y.App.Div. An order entered pur- 
suant to provisions of Code of Criminal 
, Procedure directing appellant to fur- 
Rs nish security for his appearance as a 
rH witness for the People or be com- 
mitted to House for Detention of Wit- 
nesses, and which order was entered in 
a pending action entitled ‘People of the 


State of New York, on_the complaint 
of ———— against John Doe and 
Richard Roe,’ was an ‘order in a 


” 


criminal action,” and the right, if any, 
to appeal therefrom was to be found in 
Code of Criminal Procedure, Code Cr. 


Proc. § 618-b.—People, on Complaint of 
———., v. Doe, 26 N.Y.S.2d 458, 
261 App.Diy. 508. 


The requisite fact which must be 
present before an individual may be 
held in bail as a necessary and ma- 
terial witness for the people is that 
a criminal action or proceeding is pend- 
ing in-some New York court, and in 
absence of such a fact the fixing of 
bail and alternative imprisonment is 
unauthorized.—People, on Complaint of 
———_—., v. Doe, 26 N.Y.S.2d 458, 261 
App.Div. 504. 

A proceeding to hold an individual as 
a material witness, when it is founded 
on a case actually pending, is not a 
“civil proceeding’’ in character, but is 
a proceeding authorized by Code of 
Criminal Procedure, and its title meets 
the exception set forth in section of 
Civil Practice Act concerning defini- 
tion of civil actions and definition con- 
tained in section of Code of Criminal 
Procedure concerning parties to a ecrim- 
inal action. Civil ractice Act, § 6; 
Code Cr.Proc. §§ 6, 618-b.—People, on 
Complaint of —————., v. Doe, 26 N. 
Y.8.2d 458, 261 App.Div. 504. 

It cannot be assumed that framers of 
Civil Practice Act intended that a 
proceeding under section of Code of 
Criminal Procedure respecting author- 
ity of judges of courts of record to 
order witnesses for the people in crim- 
inal actions to enter into an undertak- 
ing for appearance or be committed on 
refusal to comply therewith would be 
deemed a “special proceeding” within 
meaning of the act. Civil Practice Act, 
§ 6; Code Cr.Proc. §§ 6, 618-b.—Peo- 
ple, on Complaint of ————_—, v. Doe, 
26 N.Y.S.2d 458, 261 App.Div. 504. 

N.Y.Sup. The purpose of bail in case 
of a material witness is to assure at- 
tendance of witness at trial of case or 
in conduct of the investigation for 
which witness is being held.—People 
ex rel. Weiner y, Collins, 22 N.Y.S.2d 
774, affirmed 22 N.Y.S.2d 775, 260 App. 
Div. 806. 

The fixing of bail at $50,000 for one 
held as material witness in connection 
with a case involving charge of murder 
against two defendants was not im- 
proper.—People ex rel. Weiner v..Col- 
lins, 22 N.Y.S.2d 774, affirmed 22 N. 
Y¥.8.2d 775, 260 App.Div, 806. 


§ 62 

Cal.App. Although express statutory 
provision that a witness’ fee for at- 
tendance is allowable only when the 
witness is “legally required to at- 
tend upon the superior court” is not 
contained in the paragraph of the 
same section of the Political Code, pro- 
viding for allowance of mileage, the 
same limitation that the witness be 
“legally required to attend” is implied. 
Pol.Code, § 4300g.—Del Mar Cannin 
Co. vy. Pacific Gas & Electric Co., 11 
P.2d 953. 

Fla. While provisions of section 43 
of the act relating to criminal proce- 
dure do not in terms repeal earlier 
general statutes providing for compen- 
sation of witnesses generally in, cer- 
tain courts, such provisions, by im- 
plication, repeal and supersede provi- 
sions of earlier general statutes in so 
far as the provisions are applicable. 
Comp.Gen.Laws 1927, §§ 4879, 8313; 
Acts 1939, c._ 19554, § 43.—Trawick vy. 
State ex rel. Rigby, 1 So.2d 641. 

67 


Alaska, Under regulation providing 
that for attendance on district court 
witness shall be allowed $3 per day, 
where plaintiff’s affidavit that witness 
was in attendance in court for six days 
was only proof offered, allowance of 
witness fee to witness of $3 per day 
for six days was proper, even without 
showing that witness was subpoenaed. 
Comp.Laws 1933, § 429, 48 U.S.C.A. § 
25.—Reidy v. Myntti, 9 Alaska 639. 

72 


Fla. The provisions of the act re- 
lating to criminal procedure provid- 
ing that no sheriff or other person em- 
ployed or paid by the state or any 
county thereof as a law enforcement 
officer shall be entitled to witness fees 
or mileage when summoned to testify 
in any court sitting in county in which 
he holds office, is employed, or has his 
residence, must be construed with re- 
mainder of act, and when go con- 
strued, such provisions are limited in 


-1933, § 429, 48 U.S.C.A. § 


PA, 


‘to witnesses in_ erimin 


application eriny i ) 
cases. Acts 1939, c. 19554, and § 43(d) 
—Trawick v. State ex rel. Rigby, 1 
So.2d 641. 


§35 - 

La.App. Medical experts who testi- 
fied in compensation proceeding were 
entitled to a witness fee of $15 for 
each.—Law y. Kansas City Bridge Co., 
-199 So. 1565. 

La.App. In workmen’s compensation 
case which was on trial more than one 
day, allowance of fee of $50 to one 
medical expert and fee of $25 to an-- 
other medical expert was not an abuse 
of discretion vested in trial judge. Act 
No. 19 of 1884.—Diggins y. Salley & 
Hillis, 199 So. 442. 

La.App. In compensation case, the 
trial judge did not err in allowing a 
fee of $50 to each of plaintiff's expert 
medical witnesses, even though wit- 
nesses lived in city where case was 
tried, where ruling fixing fee was 
based on the testimony of those wit- 
nesses, defendants offered no testimony 
to traverse that of plaintiff, trial con- 
sumed two days, and there was noth- 
ing in record to indicate that those 
witnesses were not in attendance in 
court both days.—English y. Kellogg 
Lumber Co., 200 So. 167. 

La.App. Fees payable to expert wit- 
nesses depend so much on time lost 
by experts, the extent of their ex- 
amination, the importance of matters 
on which they express an opinion and 
many other factors that no rule can 
be fixed as to amount to be allowed 
in all cases.—Hare v. New Amsterdam 
Casualty Co., 1 So.2d 439. 

Three medical experts who testified in - 
personal injury action were entitled to 
a witness fee of $25 each.—Hare v. New 
Amsterdam Casualty Co., 1 So.2d 439. 

N.J.Com.Pl. In compensation pro- 
ceeding, a fee of $50 would be allowed 
by the court to each of two physicians 
who gave expert testimony in behalf of 
compensation claimant. before Work- 
men’s Compensation Bureau.—Bobertz 
v. Hillside Tp., 14 A.2d 495, 18 NJ. 
Mise. 399, reversing determination 9 
A.2d 689, 17 N.J.Misc. 396, affirmed 15 
A.2d 796, 125 N.J.L. 321. 


N.Y.Co.Ct. The County Court has 
no power to permit the taxation of 
expert witness’ fees at a greater 
amount than that prescribed by stat- 
ute prescribing fees of witnesses gen- 
erally. Civil Practice Act, § 1539.—In 
re South Schenectady-Mariaville State 
Highway, No. 788, Schenectady Coun- 
ty, 23 N.Y.S.2d 819, 174 Mise. 1089. 

§ 86 ; 

La.App. In workmen’s compensation 
ease, the fact that the greater part of 
medical witness’ testimony was ruled 
out on objections did not mitigate 
against witness’ right to receive a fee 
as an expert.—Diggins y. Salley & El- 
lis, 199 So. 442. es 


§ 

Alaska. Under regulation making it 
essential that witness be subpoenaed 
from point 100 miles or over before be- 
ing entitled to actual expenses in lieu 
of mileage and per diem, where affidavit 
did not disclose that witness was sub- 
poenaed or that an order was: made by 
court making subpoena effective for 
over 100 miles, witness was not entitled 
to recover actual expenses, but was con- 
fined to her per diem of $3 per day and 
mileage, since the requirement of the 
regulation was mandatory. Comp.Laws 
25; Comp. 
Laws 1923, § 4206.—Reidy v. Myntti, 9 
Alaska 639. 

Under regulation making it essential 
that witness be subpoenaed from point 
100 miles or over before being entitled 
to actual expenses in lieu of mileage 
and per diem, where affidavit did not 
disclose that witness was subpoenaed 
or that an order was made by court 
making subpoena effective for over 100 
miles, allowance of actual expenses to. 
witness for erp lane fare and return 
was improper, but clerk should have 
allowed mileage for 100 miles and re- 
turn at 15 cents per mile. Comp.Laws 
1933, § 429, 48 U.S.C.A. § 25; Comp. 
Laws 1933, § 4206.—Reidy y. Myntti, 9 
Alaska 639. 


} ittend as a 
tness befo t outside the 
ounty of 1 dence only when the 
distance to place of trial is less than 
100 miles, the mileage fee for  wit- 
nesses provided for by the Political 
Code is limited to an allowance for 
the distance fixed by law for the effec- 
tive range of a subpcena or 100 miles. 
Code Civ.Proc. § 1989; Pol.Code, § 
4300g—Del Mar Canning Co. v. Pa- 
oe Gas & Electric Co,, 112 P.2d 


« § 109 

Ga.App. The statute concerning who 
are competent to testify should be 
strictly construed. Code 1933, § 38- 
1603.—Powell v. Bussell, 12 S.E.2d 152. 

N.Y. The statute providing that in 
_paternity prvceedings, if the mother 
“is married, both she and her husband 
may testify to mnon-access, but not 
changing the common-law rule that 
neither husband nor wife is competent 
to prove nonaecess during wedlock 
in other proceedings, is not unconsti- 
tutional on ground that it is unrea- 


sonable and deprives defendant of 
“equal protection of law”. Inferior 
Criminal Courts Act, § 67, subd. 1; 
Domestic Relations Law, § 126, as 


amended by Laws 1939, ec. 852.—Com- 
missioner of Public Welfare of City 
of New York, on Complaint of Vincent 
v. Koehler, 30 N.E.2d_ 587, 284 N.Y. 


260, affirming 20 N.Y.S.2d 172, 259 
App.Div. 835. 

§ 111 
C.C.A.7. A witness who _ testified 


that intestate had never talked with 
him about death was not qualified to 
state whether in his judgment intestate 
contemplated death at time transfers 
were made. Revenue Act 1932, § 803 
(a), 26 U.S.C.A. Int.Rev.Code, § 811 
(c).—Northern Trust Co. v. Commis- 
ea? of Internal Revenue, 116 F.2d 


C.C.A.Tex. The law requires that 
witness have actual knowledge of fact 
to which he testifies, except in case of 
experts.—Farris y. Interstate Circuit, 
116 F.2a 409. 

Ky. Witnesses’ testimony _ before 
trial tribunal must relate to facts in 
issue and about which they possess 
relative knowledge.—City of Owens- 
pore vy. Day, 145 S.W.2d 856, 284 Ky. 
4 


644. 

Utah. Where chief issue in corpora- 
tion’s action to recover balance due on 
decedent’s account was whether a check 
received by corporation some 25 years 
prior to action should have been credit- 
ed on decedent’s account instead of on 
account of the estates of decedent’s par- 
ents, which were managed by decedent, 
and where manager of corporation at 
time of disputed payment was also 
dead, manager’s widow, who was sister 
of decedent and had served with de- 
ecedent on board of directors of corpo- 
ration, was properly permitted to tes- 
tify, over objection that witness had no 
personal knowledge of such matters, as 
to business dealings of decedent tend- 
ing to show that check given corpora- 
tion was a payment received by dece- 
dent in connection with the estate busi- 
ness.—G. S. Wood Mercantile Co. v. 
Dougall, 114 P.2d 202. 

§ 112 i 

Colo. In condemnation proceeding, 
proof of sales of similar lands in the 
vicinity must be made by witnesses tes- 
tifying directly to the facts, not by the 
consideration recited in deeds between 
third parties.—City and County of Den- 
ver v. Quick, 113 P.2d 999, 134 A.L. 
R. 1120. 

116 


§ 

Conn. Where testimony of witness 
regarding conversation of defendants 
while in jail which was carried to wit- 
ness by dictaphone was ruled improper 
at first trial because it appeared that 
witness was merely reading a memo- 
randum without any independent recol- 
lection of the details of conversations, 
and that memorandum was only a 
eopy, the original having been inad- 
missible ag a past recorded recollection 
because it contained assumptions of the 
witness who had to translate some of 


the ¢ 
n court did 


ns from an, 
¢ | not abuse its discretion 
permitting same witness to testify as to 
conversation at second trial upon wit- 
ness’ stating that he was testifying 
from his independent recollection and 
was not merely stating what he re- 
membered from reading memorandum. 
—State v. Perelli, 21 A.2d 3889, 128 
Conn. 172 “ip 


: § 122 

Cal.App. Whether a child is of suf- 
ficient age and maturity to become a 
witness rests in the discretion of the 
trial judge.—People y. 


107 

P.2d 463. 
The receiving of testimony of child 
of the age of nine years was not abuse 
of discretion.—People v. Pearson, 107 


P.2d 468. 

Cal.App. The competency of 6%4- 
year-old eaagt as A witness to tes: 
tify in prosecution for committing las- 
civious acts upon a child was a ques- 
tion for the determination of the trial 
court in the exercise of a sound discre- 
tion, and trial court’s determination 
would not be disturbed in the absence 
of a showing of an abuse of such 
discretion. Pen.Code, ; 288; St.1937, 
OH EWOSEY, Sen Bete” v. O'Connor, 


Fla. At common law a person under 
14 years of age was not considered a 
competent witness in any controverted 
matter but in Florida that rule has 
been abandoned and competency of 
witness depends not upon age but up- 
on degree of 
plifies as to sanctity of an oath and 
as to affairs generally.—Radiant Oil 
Co. v. Herring, 200 So. 376. 

Fla. Competency of a witness is for 
determination of trial court and there 
was no abuse of discretion in permit- 
ting a child of six to testify —Radiant 
Oil Co. v. Herring, 200 So. 376. 

Ky. The test as to the competency 
of a witness because of his or her age 
is whether the witness possesses suf- 
ficient intelligence to i1arrate truthful- 
ly the facts to which lis or her atten- 
tion is directed, and about which he 
or she may be questioned, and there 
is no unalterable rule measuring the 
competency of a witness because of his 
or her age.—Davenpovt v. Common- 
wealth, 148 S.W.2d 1054, 285 Ky. 628. 

Regardless of an infant’s age, if the 
infant is shown to possess. sufficient 
intelligence and sense of obligation to 
tell the truth, although unable to ex- 
plain or even comprehend the mysteries 
of the future life, competency is estab- 
lished.—Davenport v. Commonwealth, 
148 S.W.2d 1054, 285 Ky. 628. 

The date of the competency or in- 
competency of an infant to testify is 
the time when the infant is offered 
as a witness, and not the time when 
facts about which the infant is to tes- 
tify occurred.—Davenport v. Common- 
wealth, 148 S.W.2d 1054, 285 Ky. 628. 

Tex.Cr.App. Young children, appear- 
ing after examination by court to be 
without sufficient intellect to relate 
transactions respecting which they are 
interrogated on witness stand and not 
to understand obligation of oath, are 
incompetent witnesses.—Bielecki v. 
State, 145 S.W.2d 189. : 

Tex.Cr.App. The question of child’s 
competency as witness is usually ad- 
dressed to sound discretion of trial 
court, whose finding Court of Criminal 
Appeals is loath to disturb, unless 
clear abuse of discretion appears.— 
Riles v. State, 150 S.W.2d 1043. 

In murder trial, where eight-year-old 
negro boy testified that he knew he was 
supposed to tell the truth and could 
get in trouble for not doing so, trial 
eourt did not abuse its discretion in 
allowing such boy to testify as to 
shooting over objection that he was in- 
eompetent witness.—Riles v. State, 150 
S.W.2d 1043 

§ 123 


Cal. The circumstances of a killing 
may show a general malignant disre- 
gard for the lives of others evidencing 
a heart insensible to social obligation 
and an insufficient mentality to distin- 
guish between right and wrong, yet 
the possessor of such heart and mind 
may be competent to testify. Code Civ. 


Pearson, 


rial Proc. 4 
1 


intelligence one exem-: 


10 P.2d 408. 
Unsoundness 
se establish $ 
witness, ee 
—People vy. Ives, 110 P.2d 408. a 
One may be insane upon a certain — 
subject but sane as to other metre Sir 
and one may be unable to distinguish ~ 
legally between right and wrong and — 
still be able to narrate facts chr 
logically, correctly, intelligently © 
truly, as regards competency of su 
person as a witness. Code Civ.Proc, — 
sone 1880.—People v. Ives, 110 i 
Cal.App. An adjudication of thas 
is not conclusive upon the question | 
competency of witness, since whethe 
person is so insane as to be incapal 
of taking care of his person or prop 
ty, or criminally irresponsible, doe 
determine whether he is so insane as - 
be incapable of testifying. Code 
Proc. § 1880.—People v. Crandall, 
P.2d 682, 


Wash. In compensation case, 
mitting sole eye witness of workman’ 
death to testify was not error whel 
his testimony showed clear conceptio1 
and _ recollection of events, i 
standing that witness had been pl 
under guardianship as i 1 
that his attending physician tes 
he was not competent to testify, 
that part of his testimony on cros 
pea eae was somewhat incohe 
an 
1213) 


§ 124 ? Ske 7 
Ala.App. In murder prosecution, ad- 
mission of testimony of allegedly in-— 
toxicated witness as to dying state-_ 
ments made by deceased shortly : 
fore death as to who cut him was n 
error since the weight to be ace 
to testimony of such witness was 
the jury.—Anderson y. State, 2 So.2 
461, certiorari denied 2 So.2d 463. 
30 ‘ 


1 

, Fex.Cr.App. Young children, p 

ing after examination by court to bi 
without sufficient intellect to e 
transactions respecting which they are 
interrogated on witness stand an 
not to understand obligation of L 
are -incompetent witnesses.—Bielecki 
v. State, 145 S.W.2d 189. fa Us ete aaa 


§ 131 i 
W.Va. The statute relating to com- 
petency of convicts as witnesses 
not apply to a witness who was 
convict at the time of trial. Cod 5 
PUR ee v. Crummit, 13 S.B.: 


criminal proceeding to be a pers 
proper understanding. Code Cr 
art. 461.—State v. Robertson, 20( 
320, 196 La. 982. 
Tex.Cr.App. In murder trial, ad 
sion of testimony, of one suppos 
shown to have been convicted of chick 
en theft in year prior to that in which 
statute making such theft a felony wa: 
enacted, was not error, especiall: 
view of statute permitting ex-convic 
to testify and introduction in evidence 
of such judgment of conviction show 
to have been had six years later. Ver 
non’s Ann:C.C.P. art. .708; Vernon’s 
Ann.P.C, arts. 1442a, 1442b.—Riles v. 
State, 150 S.W.2d 1043. Te 


§ 135 ot 

C.C.A.Ala. That witnesses testifying 
in prosecution for conspiring to vio- 
late statute defining offense of corrupt- 
ly endeavoring to influence a witness in 
a federal court were serving terms in 
the penitentiary might be considered — 
by the jury as affecting their veracity ! 
but did not make them incompetent 
witnesses. Cr.Code § 135, 18 U.S.C.A. 

§ 241.—Sainples v. U. 8., 121 F.2d 2638. 

Ky. A prosecuting witness who was 
shown to have been committed to 
house of reform when she was 12 years 
old as a delinquent child was compe- 
tent to testify in prosecution for pan- 
dering, and fact that she was commit- 
ted to the house of reform affected on- 
ly her credibility. Ky.St. § 1215b-1.— 


r. 

y § 135 

«Smith _y. Commonwealth, 147 8.W.2d 

. 701, 285 Ky. 273. 

XN | Ky. Testimony of a person con- 

. victed of perjury, false swearing and 
subornation of perjury is incompetent, 

t but testimony of witness convicted of 


any other felony is competent, and the 
#) fact of conviction goes merely to his 


: credibility. Ky.St. § 1180.—Smith v. 
|. Commonwealth, 147°S8.W.2d 701, 286 
i Ky. 273. f 

-—s«s3~a. A party who had been convicted 


_and sentenced for crime of murder was 
“competent witness” for the state in 
subsequent prosecution of accused who 
was charged with the same offense. 
Code Cr.Proec. art. 461.—State v. Hen- 
ry, 3 So.2d 104, 197 La. 999. 


‘ : § 145 
} C.0.A.Va. It was not erroneous to 
permit the prosecution to call accused’s 
wife into courtroom from time to time 
during trial for purposes of identifica- 
tion where her marriage to accused 
was not known to the prosecution un- 
til late in its case, and wife was not 
called as a witness or compelled to tes- 
tify for or against accused.—Hilliard 
Pye e Ss. 12) B2a.992. 
Ga. In prosecution for murder, tes- 
timony of a third person as to a con- 
versation between defendant and de- 
. fendant’s wife, heard by third person a 
_ short time before alleged homicide, was 
relevant on question of motive and was 
not inadmissible upon ground that 
wife could not testify CL defend- 
ant.—Kennedy v. State, 11 S.H.2d 179. 
-Pa.Com.Pl. Before a wife can tes- 
tify against her husband she must 
bring herself and her statement of 
claim within one of the enabling acts 
permitting her to testify, as a wife’s 
- incompetency to testify against her 
husband is the general rule.—Willis 
yy. Willis, 27 North. 381. 
ah ; § 146 : 
Ky. In eminent domain proceeding, 
landowner’s wife was an incompetent 
witness after her husband had testified, 
- notwithstanding her joint ownership in 
the property. Civil Code Prac. § 606, 
‘ subd. 1.—Adams v. Commonwealth ex 


eS 
Fit 


Bis. 


rel. State Highway Commission, 146 
PSN. 20) 05 295 Ky. .38.; 

sh Mo.App. Under statute providing 
that no married man shall be disquali- 
fied as a witness in any civil proceed- 
ing prosecuted in name of or against 
his wife, whether: he is joined with 
her or not as a party, plaintiff’s hus- 
band was a competent witness in pro- 
ceedings against executor of the estate 
of plaintiff's mother wherein plaintiff 
-- sought to recover from estate for board, 
nursing and care which plaintiff fur- 
- nished to mother. Rev.St.1939, § 1892, 
-Mo.St.Ann,. 1728, p. 4007.—Witte v. 
Smith, 152 S.W.2d 661. 
Pa.Quar.Sess. Act 1887, P.L. 158, 19 
P.S. § 681 et seq., makes wife or hus- 
band competent to testify against either 
for bodily injury or violence attempted, 
done, or threatened, upon the other. 
ri Language is broad. Conspiracy to do 
: violence upon the body of another is a 
2 erime, and so also where physical abuse 
and violence is administered by hus- 
band to a wife, compelling her to be- 


x gin and continue prostitution, turning 
i over her earnings from such practice to 
—  ~him.—Commonwealth y, Leone, 34 Luz. 
: L.Reg.Rep. 77, 10 Som, 115. 

a) In instant case force administered, 


; and life she was compelled to lead, was 
\ an invasion of her right to the protec- 
; tion given under the law. Where wife’s 
r personal rights are concerned, excep- 
tions to husband’s privilege should be 
benevolently regarded.—Commonwealth 


. v. Leone, 34 Luz.L.Reg.Rep. 77, 
Som, 115. 
§ 150 
Ga.App. Where wife remarried in 


good faith after first husband had 
been absent for seven years, without 
knowing that first husband was still 
ealive, the second marriage was void 
and wife was not incompetent to tes- 
tify against second husband in prose- 
eution of second husband for murder. 
—Cartwright v. State, 12 S.E.2d 370. 

The inecompetency of husband and 
wife to testify against each other ex- 
tends only to those who are united in 


a ye 
WITNESSES 
lawful wedlock, and not to persons 
between whom there is no lawful or 
valid marriage, although they may_live 


together as husband and wife.—Cart- 
wright vy. apiece 370. 


Pa.Super. In action by dry trustees 
against bank and trust company to 
recover trust fund deposited in com- 
pany and applied by company on bene- 
ficiary’s indebtedness to company aft- 
er beneficiary’s assignment of inter- 
est in fund to wife asserting claim 
against beneficiary, testimony of ben- 
eficiary, who was called as for cross- 
examination by company, showing that 
beneficiary was insolvent at time of 
assignment except for trust fund, was 
admissible on question of priority of 
company’s claim over claim of wife, 
as against contention that under stat- 
ute beneficiary was incompetent to tes- 
tify against wife, since wife was not 
party to action and was not beneficiary 
of trust by virtue of assignment, but 
merely took assignment subject to 
company’s prior claim against _bene- 
ficiary. 28 P.S. § 314 et seq.—Powell 
v. Third Nat. Bank & Trust Co. of 
Seranton, 19 A.2d 741, 144 Pa.Super. 
480. 


§ 163 

Ill. In suit to reform deed whereby 
grantor conveyed property to his wife 
until her remarriage and then to gran- 
tor’s daughter by former marriage, 
testimony of wife as to what grantor 
said to her when he handed her the 
deed was properly excluded since wife 
under statute was incompetent to tes- 
tify as to any conversation between 
them during coverture, and by de- 
positing deed in grantor’s trunk wife 
was not acting as grantor’s “agent” 
within exception to statute. Smith- 
Hurd Stats. ec. 51, § 5—Dunn v. Heas- 
ley, 30 N.H.2d ee Ill. 43. 


Cal.App. In action by mother 
against married daughter for support, 
requiring daughter’s husband to testi- 
fy against daughter without her con- 
sent, and to give evidence regarding 
his financial position, income, occupa- 
tion and property was improper. Civ. 
Code, § 206; Code Civ.Proc. § 1881.— 
Grace y. Carpenter, 108 P.2d 701. 


8 176 

N.¥. In absence of statute, neither 
husband nor wife is competent to 
prove non-access during wedlock, what- 
ever may be the form of legal proceed- 
ings, or whoever may be the parties 
thereto.—Commissioner of Public Wel- 
fare of City of New York, on Com- 
plaint of Vincent v. Koehler, 30 N.E.2d 
587, 284 N.Y. 260, affirming 20 N.Y. 
S.2d 172, 259 App.Div. 835. 

Although statute provides that in pa- 
ternity proceedings, if the mother is 
married, both she and her husband 
may testify to non-access, except in pa- 
ternity proceedings, the common-law 
rule that husband and wife may not 


22 
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so testify remains in force. Inferior 
Criminal Courts Act, § 67, subd. 1; 
Domestic Relations Law, § 126, as 


amended by Laws 1939, ec. 852.—Com- 
missioner of Public Welfare of City 
of New York, on Complaint of Vincent 
v. Koehler, 30 N.EH.2d 587, 284 N.Y. 
260, affirming 20 N.Y.S.2d 172, 259 
App.Div. 835, 

N.C, Mother of child born in wed- 
lock may not testify as to nonaccess 
of husband for purpose of _bastardiz- 
ing issue.—Ray v. Ray, 13 8.H.2d 224, 
219 N.C. 217. 

§ 182 


Pa.Com.Pl. A wife is a competent 
witness to testify against her husband 
in any proceeding brought by her 
against him provided she sets forth in 
her statement of claim facts which 
bring her case within either of the 
Acts of March 27, 1913, P.L. 14, 4% 
P18... §- 114, or? May °1,) 19034 Piby alae! 
48 PS. § 114.—Willis v. Willis, 27 
North. 381. 

An action brought by a wife against 
her husband to recover the amount of 
a joint bank account deposited in the 
name of husband and wife is not a 
proceeding brought * * * to protect 
and recover the separate property of 
either.—Willis y. Willis, 27 North. 381. 


§ 184 . “BS, } 1 rn Le 
Tex.Civ.App. In wife’s action for di- 


vorce for cruelty and for division of ‘i 


community property, permitting wife to 
cross-examine husband with reference 
to memoranda in an individual book of 
his admittedly made by him in his own 
handwriting, in which he listed data 
concerning his salary, while he was liyv- 
ing with wife was not error and did not 
violate constitutional right of husband. 
—Brown vy. Brown, 152 S.W.2d 790, 
error refused. See 


N.Y.Sup. In action for divorce be- 
cause of husband’s alleged adultery, on 
application for temporary alimony and 
counsel fees, court is not compelled to 
disregard assertions of fact made by 
the wife when supported by other 
proof, notwithstanding that wife can- 
not testify on trial to the adulteries 
alleged in complaint and made specific 
in her bill of particulars and that 
an affidavit of wife on the alleged adul- 
teries alone cannot support an award 
for temporary alimony. Civil Practice 
Act, § 3849.—Hershey y. Hershey, 29 
N.Y.S.2d 397. 


§ 200 
Cal.App. Generally, neither a _hus- 
band nor a wife is a competent witness 
against the other one in a criminal ac- 
tion. Pen.Code, § 1322.—In re Kellogg, 
107 P.2d 964, 41 fal epp.2d 833. 


Cal.App. Where petitioner was 
charged with grand theft, accomplished 
by means of drawing and cashing six 
checks upon alleged joint tenancy ac- 
count of petitioner and husband and by 
appropriating money to her own use 
contrary to her trust, husband was’ 
competent to testify against petitioner, 
as exception to general rule, specifical- 
ly provided for by Penal Code. Pen. 
Code §§ 487, 1322; Code Ciy.Proc. § 
1881, subd. 1—In re Kellogg, 107 
P.2d 964, 41 Cal.App.2d 833. 

8 


22 

Tex.Cr.App. In trial for assault to 
murder, where defendant offered testi- 
mony, tending to support his conten- 
tion that he intended to kill injured 
man because he was too intimate with 
defendant’s wife and to cast reflection 
on her chastity, permission of wife to 
come into court room, in violation of 
rule under which witnesses were 
placed, sit beside district attorney, and 
prompt him in questioning witnesses, 
was error, harmful to defendant, as 
calculated to impress jury with idea 
that wife disputed such testimony and 
equivalent to allowing her to testify 
against defendant. Code Cr.Proc.1925, 


an 714.—Davis v. State, 146 S.w.2d 
, § 233 
Kan. Where attorney who did not 


act as counsel for either party and who 
had made some investigation and inter- 
viewed prospective witnesses was pres- 
ent during first two days of trial which 
consumed fourteen days but was not 
sworn as a witness and was not exclud- 
ed from court on the’ rule of court, and 
witness for defendant testified that 
plaintiff’s counsel had interviewed the 
witness, and plaintiff wishing to dis- 
pute that statement and other testimo- 
ny called the attorney in rebuttal, such 
attorney was properly permitted to tes- 
tify as against contention that he was 
an incompetent witness under Canon 
of Code of Professional Ethics and that 
he participated in trial as an attorney. 
—Maxfield v, Fox Kansas Theatre Co., 
107 P.2d 685, 152 Kan. 716. 

N.Y.App.Div. That the practice of 
trial counsel becoming witness in eli- 
ent’s behalf is not to be encouraged 
does not disqualify counsel from taking - 
witness stand and testifying in order 
to prevent miscarriage of justice.— 
Hughes v, Wilson Sullivan Co., 24 N.Y. 
S$.2d 534, 261 App.Div. 39, 


Ala, An officer is not rendered in- 
competent as a witness by fact that he, 
as such officer, had duty of caring for, 
attending to, and being in charge of, 
jury.—Clark yv. State, 197 So. 23. 

§ 240 


Wis. In proceeding on appeal from 
condemnation award, fact that witness 


n a member 
which made the award did not render 
hi ncompetent to testify concerning 
diminution in value of land in question. 
—In re Wisconsin Power & Light Co., 
294 N.W. 518, 236 Wis. 60, followed in 
294 N.W. 520, 236 Wis. 64. 

§ 242 . 

N.Y.App.Div. Testimony at second 
trial of case by witnesses who were 
jurors at first trial, concerning appear- 
ance of an exhibit not produced at sec- 
ond trial, based upon observation and 
examination by witnesses in jury room 
during the first trial, was inadmissible. 
—Rainville v. New York Telephone Co., 
22 N.Y.S.2d 877. 

8.C. A juror may not testify as to 
deliberations in jury room, impeach 
former verdict or contradict the record, 
but may testify as to character of ex- 
hibits offered in a former trial, such 
as the contents of a bottled drink of- 
fered in evidence. aines v. Marion 
Coca Cola Bottling Co., 14 S.H.2d 10. 
196 S.C. 502. 

A witness having personal knowledge 
of relevant facts is competent to testify 
although his knowledge was acquired 
while acting as a juror on a former 
trial of the case, if he is otherwise 
competent.—Caines v. Marion Coca Cola 
Bottling Co., 14 S.H.2d 10, 196 S.C. 


502. 
253 


§ 

Tex.Cr.App. Where defendant of- 
fered his wife as a witness, she was 
subject to cross-examination the same 
as any other witness.—Breed v. State, 
152 S.W.2d 764. 


§ 254 

Conn. In murder prosecution, trial 
ecourt’s ruling refusing defendants’ re- 
quest for right of preliminary cross- 
examination of state’s witness was 
within its discretion.—State v. Perelli, 
21 A.2d 389, 128 Conn. 172. 

N.Y.Sup. Where there is some doubt 
of the competency of an adverse party 
to testify as a witness at all, an ex- 
amination before trial is not the prop- 
er place for inquiry into his com- 
petency, but the doubt should be _ re- 
solved on the trial of the action where 
the court may inquire fully into the 
mental capacity of the party. Civil 
Practice Act, § 365.—Fritsch v. Cen- 
tral Trust Co., 29 N.Y.S.2d 406. 


§ 255 

Cal.App. The fact that witness has 
been recently found of unsound mind 
and is inmate of insane asylum, is 
prima facie evidence that he is of un- 
sound mind, imposing burden of show- 
ing his competency on party offering 
him, but such rule should not be ap- 
plied in retrospect and is applicable 
only where witness has been adjudged 
insane a short time before he is pro- 


Paved eoRte vy. Crandall, 110 P.2d 
2. 
256 
Cal.App. In prosecution for grand 


theft, statement in psychopathic report, 
based upon interview with victim’s at- 
torney, that onset of victim’s insanity 
was of specified duration, was pure 
“hearsay” except for impeachment pur- 
poses, and could be of no significance 
in determining admissibility of testi- 
mony given by victim at preliminary 
hearing shortly before she was ad- 
judged insane.—People v. Crandall, 110 
P.2d 682. 


§ 259 

Wash. Neither trial court nor jury 
was bound to believe testimony of at- 
tending physician of witness who had 
been placed under guardianship as in- 
competent, that such witness was in- 
competent to testify, but trial court 
could consider such testimony and 
other facts in determining whether 
witness was competent. Rem.Rev.Stat. 
$§ 1213, 1565.—Sumerlin v. Department 


of Labor and Industries, 111 P.2d 
603. 

§ 260 
N.M. In broker’s action for commis- 


sions on sale of realty, broker was a 
competent witness in his own behalf, 
and trial court, when weighing his tes- 
timony, could take into consideration 
broker’s interest in the action.—Valdegz 
y. Salazar, 107 P.2d 862, 45 N.M. 1. 


N.Y.App.Div. In prosecution under 
indictment charging third-degree bur- 
glary where defendants entered plea of 
not guilty, and their attorney ignored 
district attorney’s demand for bill of 
particulars under ‘alibi statute’, re- 
fusal to let codefendant, who was only 
witness sworn on behalf of defendants, 
testify as to his whereabouts on night 
of alleged crime, denied defendants 
their rights under statute providing 
that a defendant may testify as a wit- 
ness in his own behalf and required re- 
versal of conviction and new trial, since 
defendants had not been given a “fair 
trial.’ Code Cr.Proc. §§ 295-1, 393.— 
People v. Rakiec, 23 N.Y.S.2d 607, 260 
App.Div. 452. 

Okl. In replevin action, plaintiff is 
a competent witness in his own behalf 
and may testify to the facts concerning 
his title and right to possession of the 
property inuvolved.—Smith vy. Bogart, 
107 P.2d 178. : 


§ 261 
C.C.A.Ga. An interested witness may 
testify, but his interest goes against 
his credit.—Dixie Ohio Express Co. v. 
Lowery, 115 F.2d F 
N.Y.App.Div. The “alibi statute” did 
not repeal provisions of section of Code 
of Criminal Procedure providing that 
defendant may testify as_a witness in 
his own behalf. Code Cr.Proc. §§ 295-1, 
393.—People yv. Rakiec, 23 N.Y.S.2d 607, 
260 App.Div. 452. 


273 
N.J. The common-law rule that per- 


s0n interested in result of an ac- 
tion was not competent witness has 
been changed by statute. N.J.S.A. 


2:97-1.—Crothers vy. Caroselli, 20 A.2d 
77, 126 N.J.L. 590, affirming 16 A.2d 
341, 125 N.J.L. 403. 


74 

N.J. A party to an action is com- 
petent to give direct testimony upon 
his own behalf and is subject to cross- 
examination thereon, but a party offer- 
ing himself as a witness in his own 
behalf cannot cause himself to be con- 
tradicted or his testimony neutralized 
through prior oral or written incon- 
sistent or contrary statements made by 
him. N.J.S.A. 2:97-1.—Crothers y. Ca- 
roselli, 20 A.2d 77, 126 N.J.L. 590, 
affirming 16 A.2d 341, 125 N.J.L, 403. 


§ 275 

Ga, The legislative intention that 
the classes of persons rendered incom- 
petent by statute should not be ex- 
panded beyond express provisions of 
statute preventing litigant from sup- 
porting his claim by testimony by him- 
self or his agent as to communications, 
conversations, or transactions had with 
a deceased person under whom the op- 
posite party claims, does not mean that 
the law should be given such a techni- 
cal construction as would defeat obvi- 
ous purpose of legislation. Code, § 38- 
1603.—Barbre v. Barbre, 15 S8.B.2d 489. 

Iu.App. In action by executor of a 
decedent against corporation and deced- 
ent’s sons, who were officers of the cor- 
poration, on a note, sons were disquali- 
fied as witnesses generally under stat- 
ute providing that no party to a civil 
action shall be allowed to testify in his 
own behalf when adverse party sues or 
defends as an executor of a decedent, 
unless called by such adverse party. 
Smith-Hurd Stats. c. 51, § 2.—City Nat. 
Bank & Trust Co. of Chicago v. Ober- 
heide Coal Co., 30 N.H.2d 753, 307 Ill. 
App. 519. 

Iowa. Where heirs of original owner 
alleged that they conveyed their in- 
terest in certain property to grantee 
under an oral agreement with the gran- 
tee’s agent that the grantee was to 
pay certain debts developed in han- 
dling of the estate of the former own- 
er, testimony of heirs and other wit- 
nesses concerning conversations with 
the alleged agent who was dead was 
not incompetent but should be received 
with considerable hesitancy.—Evans vy. 
Evans, 297 N.W. 867, 2380 Iowa 434. 

Tenn.App. The purpose of statute 
concerning competency of parties to 
testify relative to statements by or 
transactions with testator in proceed- 
ings by or against an executor is to 
prevent surviving party from having 


~ 


benefit of his own testimony when, by ne 
death of his adversary, his adversary’s — 
representative is deprived of adversa- 
ry’s version of transaction or state- — 
ment, and to protect estates of dece- 
dents from fraudulent and fictitious — 
claims. Code 1932, § 9780.—Baker v. 
Baker, 142 S.W.2d 737. : 
Tenn.App. The statute concerning 
competency of parties to testify relative 
to statements by or transactions with 
testator in proceedings by or against — 
an executor must be strictly construed — 
as against exclusion of testimony and ~ 
in favor of its admission. Code 1932, — 
i 9780.—Baker v. Baker, 142 8.w.2d 


Tex.Civ.App. The statute barring ~ 
testimony as to transactions with or 
statements of decedents by parties to ac- 
tions by or against decedents’ heirs or — 
legal representatives should be confined a 
to its terms and not applied by, con- 
struction to situation. not included ~ 
therein. Vernon’s Ann.Civ.St. art, 3716. — 
—Cook vy. Hutto, 151 S.W.2d 642, er- 
ror granted. 5c Uy 

Va. Under statute providing that, in — 
suit against heirs of a person who is ' 
incapable of testifying, no judgment or 
decree shall be entered in favor of ad- 
verse or interested party founded on 
his uncorroborated testimony, the tes- 
timony of such witness need not be 
corroborated on all material points, but 
must be supported on some fact neces- 


timony concerns true owner’s agre 
ment to indemnify her was not ina 
missible under statute precluding t 
exposition of a transaction between 
complainant and a decedent where one 
of the parties sues or is sued in a 
representative capacity. N.J.S.A. 2:97— 
2.—Ackermann y. Loadsman, 18 A.2d 

572, 129 N.J.Eq. 120. bias 2 


§ 278 $5 

Tenn.App. The _ statute concerning 
competency of parties to testify rela- 
tive to statements by or transactions 
with testator in. proceedings by or 
against an executor does not contem- 
plate a proceeding the result of which 
can neither increase nor diminish assets _ 
of estate, but concerns only manner in’ 


which assets will be distributed. Code 
1932, § 9780.—Baker y. Baker, 142 S. — 
W.2d 7387. Lally 
A widow’s suit against executor of 
her deceesed husband’s estate and hus- 
band’s devisees and legatees to estab- — 
lish widow’s right to share in hus- | 
band’s estate as a dissentient widow 
according to statutory provisions and ~ 
to set aside an antenuptial contract, 
in so far as suit wag one to:set aside 
contract, was analogous to a ‘‘will con- 
test”? between widow and devisees and 
legatees, notwithstanding that execu- 
tor was a party, and was not within © 
purview of statute concerning compe- 
tency of parties to testify relative to 
statements by or transactions with tes- 
tator in proceedings by or against an 
executor. Code 1932, § 9780.—Baker v. 
Baker, 142 aii (OM 


280 Y 
Ark. In suit on a claim against es- 
tate, the plaintiff is not a competent 3 


witness to testify to transactions with 
or statements made by decedent re- 
specting matter in controversy. Pope’s 
Dig. § 5154.—Bradford v. Reid, 149 8S. , 
W.2d 51. 

Ii.App. Stepson and wife were in- 
competent to testify in support of 
claim filed against decedent’s estate for 
food, laundry, lodging, rent, and care 
furnished deceased.—_In re Moore’s HEs- 
tate, 33 N.H.2d 130, 310 Tll.App. 365. 

Jowa. In proceedings against ancil- 
lary executor to establish claims 
against estate upon notes allegedly 
executed by decedent, where executor 
claimed lack of consideration but did 


 § 280: 


not testify, and testimony of decedent 
was not offered, claimants were incom- 
petent under the dead man’s statute to 
testify regarding personal transactions 
with decedent. ode 1935, §§ 11257, 
11258.—In re Custer’s Estate, 295 N.W. 
j 848, 
" Iowa. 


Under statute decedent's sister 


y was in the first instance incompetent to 
% testify concerning what decedent told 

pe the sister about paying her for services 
rendered by the sister as decedent’s 
housekeeper, and when decedent told 
her, but after cross-examination of the 
sister which inquired into such mat- 
ters, the sister was competent to testi- 
fy thereto in detail upon re-direct ex- 
amination. Code 1939, § 11257.—Sho- 
berg v. Rock, 298 N.W. 834, 230 Iowa 


832. 

; In suit by purchaser at fore- 
closure sale under deed of trust exe- 
cuted by heirs, to confirm title as 
against heir and wife who claimed title 
by adverse possession under parol gift 
- from ancestor, wife’s testimony that an- 
_cestor in presence of her husband and 
herself told her that he would give her 
- the property and that ancestor subse- 


Baty : Code 1930, § 1529.—Elmer v. 
Holmes, 199 So. 84, 189 Miss. 785. 

- “Hstate of a deceased person” within 
statute providing that a person is not 
competent to testify as a witness to 
establish his own claim or defense 
2 against the “estate of a deceased per- 
son” is used in its broad and popular 
sense to signify all the property of 
every kind which one leaves at his 
death. Code 1930, 1529.—Elmer _ v. 
Holmes, 199 So. 84, 189 Miss. 785. 
- -Pa.Orph. The claimant, at the audit 
of the account of the decedent’s estate, 
was both a legatee and a creditor. 
The decedent’s will recognized an_ in- 
debtedness to the claimant. Objection 
was made to the competency of the 
claimant under the Act of 1887, 28 P.S. 
whe 322, and counsel for claimant took 

‘the position that, the indebtedness be- 
ing conceded by the will, the claimant 
_ became competent to establish the char- 
acter and yalue of the services and 
was merely_seeking what was given by 

the will. It was held that the only 
benefit the claimant derived from the 
will was the recognition of the indebt- 
edness and that it did not change her 
__* status when she sought to recover as a 
-__ereditor, nor relieve her from the re- 

_ strictions of the act as to proof. If 

the claimant leaves her position as 
- legatee and seeks to gain the more ad- 
- vantageous one of creditor, she must be 
_ bound by the restrictions applying to 
the latter class,—In re Redd’s Ustate, 
20 Wash. 165. i 
 §.C. In proceeding to determine 
whether niece’s claim against the es- 
tate of deceased for services in board- 
ing and nursing deceased during last 
21 months of her life should be al- 
lowed, niece was incompetent to testi- 
fy as to conversations which she had 
with deceased, under statute relative 
to evidence of transactions with de- 


cedents. Code 1932, § 692.—In re 
Rieneuse s Hstate, 16 S.E.2d 1, 198 
aR i § 281 
Tex.Civ.App. In trespass to try title 


by persons asserting title to lots in- 
volved by descent from their mother 
and 10 years’ adverse possession be- 
fore her death, one defendant’s testimo- 
ny that plaintiffs’ father, who held pos- 
session of lots at time of his death be- 
Bs fore that of mother, acknowledged in 
R conversation with witness that he did 
rh - not own lots and that they finally agreed 
a that father should have use thereof, if 
he would pay taxes thereon, was ad- 
<4 missible, as plaintiffs neither sued as 
father’s heirs nor could be affected as 
such by judgment. Vernon’s Ann.Ciy. 
St. art. 3716.—Cook v. Hutto, 151 S. 
W.2d 642, error granted, 
23 


§ 283 
- Ala. In action for death of driver of 
truck, struck by defendant railroad 
company’s train at public road cross- 
ing, locomotive engineer was not dis- 


4 ae Lda ACS ae ee 


WITNESSES 


qualified to testify as to his and de- 
cedent’s acts before collision, as de- 
cedent’s estate was not interested in re- 
sult of suit. Code 1940, Tit. 7, § 433. 
—Atlantie Coast Line R. Co. v. Flowers, 
3 So.2d 21. 
Ill. App. 


Rue 


In action by _ beneficiary 
named -in duplicate fraternal benefit 
certificate to recover proceeds, where 
estate of deceased insured was not in- 
volved testimony of beneficiary named 
in original certificate that certificate 
was delivered to her to secure a loan 
made to insured was admissible as part 
of the “res geste’ as against conten- 
tion that evidence was incompetent un- 
der the statute because it involved acts 
and declarations of deceased insured.— 
Kalschinski v. Illinois Bankers Life 
a Ce 35 N.E.2d 705, 311 Il). 
1. 


Ky. In compensation proceeding, 
stockholders of employer corporation 
were incompetent to testify for corpora- 
tion as to transactions with deceased 
employee on ground that testimony 
came within exception to statute where 
gravamen of action is negligent or 
tortious act, since claimant under the 
compensation act was not required in 
order to recover, to establish that em- 
ployee’s death resulted from negligent 
or tortious acts either of defendant or 
third party, but was entitled to recover 
if employee’s death grew out of and in 
the course of his employment. Civ.Code 
Prac. § 606, subd. 2.—Browns, Bell & 
Cowgill v. Soper, 152 S.W.2d 278, 287 
Ky. 17, 184 A.L.R. 1385, 
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N.Y.App.Div. In will contest, testi- 
mony of one of contestants, who was 
daughter of testator, that she had 
called testator by telephone, had ob- 
tained his answer and then put one, 
who sought to testify as to telephone 
conversation with testator, on _ tele- 
phune to talk to testator, was properly 
excluded under statute prohibiting wit- 
ness from testifying as to personal 
transactions between witness and de- 
cedent, for purpose of establishing that 
witness was talking with testator. 
Civil Practice Act, § 347.—In re Hay- 
den’s Will, 24 N.Y.S.2d 608, 261 App. 
Div. 103. 

N.Y.Sur. Subscribing witnesses to a 
will were the sons of the sole de- 
ceased legatee and who in turn was 
brother of the testator and who if 
will were denied probate would be re- 
quired to return assets in their hands 
were not disqualified to testify be- 
cause of’an “interest’”’ in the event of 
the proceeding within the statute since 
in view of the Decedent Estate Law 
and the Penal Law, the subscribing 
witnesses were competent irrespective 
of any interest which might otherwise 
disqualify a witness in another type 


of proceeding. Civil Practice Act, § 
347; Surrogate’s Court Act, §§ 75, 141; 
Decedent Estate Law, T?Penal 


Law, § 2052.—In re George’s Estate, 25 
N.Y.8.2d 333, 175 Misc. 804. : 

Tenn.App. The doctrine that a pro- 
ceeding involving an issue of devisa- 
vit vel non is, in effect, a “proceeding 
in rem” in which estate as an entity 
is not interested applies to statute con- 
cerning competency of parties to testi- 
fy relative to statements by or trans- 
actions with testator in proceedings by 
or against an executor. Code 1932, 
9780.—Baker y. Baker, 142 S.W.2d 737. 

Tex.Civ.App. In will contest, execu- 
tors and legatees who file disclaimers 
of interest in the property under and 
by virtue of the proposed will are not 
disqualified from testifying to transac- 
tions had with the testator. Rey.St. 
1925, art. 3716.—Ford vy. Ross, 150 8. 
W.2d 144, 

In will contest, testatrix’ sister, who 
was a devisee and was brought into 
the action by contestant, and who filed 
a disclaimer of interest in the property 
was competent to testify on behalf of 
contestant concerning transactions had 
with the testatrix, in. absence of a 
showing that the disclaimer was not 
made in good faith. Rev.St.1925, art, 
3716.—Ford v. Ross, 150 S.W.2d 144, 
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N.¥.App.Diy. In proceeding by dece- 
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dent’s father to obtain letters of ad- 
ministration, objector’s testimony as 
to her personal transactions with dece- 
dent, including testimony concerning 
her alleged cerémonial marriage to him, 
was improperly received.—In re Lucey’s 
Hstate, 28 N.Y.S.2d 308. 

Tex.Civ.App. In proceeding between 
individuals for appointment as tempo- 
rary administrator of decedent’s estate. 
testimony of one party’s brother, not 
party to. proceeding, as to decedent's 
handwriting in letters received from 
her .by witness, was not inadmissible 
under statute precluding heirs from 
testifying to transactions and com- 
munications with deceased person. 
Vernon’s Ann.Civ.St. art. 3716.—Saros 
v. Strickland, 148 S.W.2d 865, error 
dismissed, judgment correct, 

90 


Mo. In suit for specific performance 
of oral contract by deceased to convey 
property to plaintiff for services ren- 
dered, plaintiff’s husband and daugh- 
ter were not disqualified as witnesses 
because they may have felt friendly 
to plaintiff—Bick v. Mueller, 142 S. 
W.2d 1021. 

Pa.Super. In proceeding on claim 
against administrator for domestic 
services rendered to deceased under al- 
leged agreement, claimant’s former hus- 
band was competent to testify concern- 
ing decedent’s statements to him, where 
former husband was divorced after 
such statements were made, but before 
time of testifying, and had no dis- 
qualifying interest in outcome of the 
litigation—In re Leppold’s state, 20 
A.2d 827, 145 Pa.Super. 60. 

S.C. In_ proceeding to determine 
whether niece’s claim against estate of 
deceased for services in boarding and 
nursing deceased during last 21 months 
of her life should be allowed disinter- 
ested parties were not incompetent to 
testify as to conversations had with 
deceased, under statute relative to evi- 
dence of transactions with deceased. 
Code 1932, § 692.—In re Limehouse’s 
Estate, 16 S.H.2d 1, 198 S.C. 15. 
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Ii.App. In action against a father 
and his 18-year-old son for wrongful 
death of plaintiff's intestate, whose 
motorcycle collided with the father's 
automobile while automobile was being 
operated by son, the father, son, and 
father’s wife were incompetent wit- 
nesses under the statute. Smith-Hurd 
Stats. c. 51, § 2.—De May v. Brew, 29 
N.E.2d 114, 306 Tll.App, 505. 

Tex.Civ.App. The statute respectin 
testimony as to transactions with an 
statements by a person since deceased 
does not apply where claimant is 
seeking to recover independently of 
the fact that he is an heir of decedent. 
Rev.St.1925, art. 3716—Hall v. Col- 
lins, 151 S.W.2d 838, error refused. 


§ 292 

Ark. The word “party” as used in 
constitutional and statutory provisions 
that in actions by or against executors, 
administrators, or pyerdlans neither 
party shall be allowed to testify against 
the other as to any transaction with, 
or statement of the testator, intestate 
or ward, unless called to testify there- 
to by opposite party, does not include 
codefendants or other parties not pur- 
suing or pursued by fiduciary. Const, 
Schedule, § 2; Pope’s Dig. § 5154.— 
Harrison v. Davidson, 149 S.W.2d 49, 

A brother of mortgagor was not a 
“party” to suit against mortgagor by 
administratrix of deceased mortgagee’s 
estate for damages for cutting and re- 
moving timber from mortgaged prem- 
ises, within meaning of constitutional 
and statutory provisions that in ac- 
tions by or against executors, adminis- 
trators, or guardians, neither party 
shall testify against the other as to 
any transaction with or statement of 
the testator, intestate, or ward, and 
hence was competent to testify as to 
statement made by deceased mortgagee 
that he had authorized mortgagor to 
sell timber. Const.Schedule, R 
Pope’s Dig. § 5154.—Harrison vy. David- 
son, 149 S.W.2d 49. 

Ill.App. Where former employee and 
employer were sued by administratrix 
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N.Y.App.Div. In will contest, it was 
erroneous to exclude testimony of wit- 
ness who had renounced all claims 
against estate as to conversations with 
testatrix, if such conversations oc- 
curred before making of will, or sub- 
sequent thereto at a time not too re- 
mote from its date. Civil Practice Act, 
-§ 347.--In re Norminton’s Will, 27 N. 
Y.S.2d 110, 261 App.Div. 1105. 

Tex.Civ.App. In action on life policy 
wherein infant beneficiary’s father was 
a party as guardian but expressly dis- 
claimed any interest except as guardi- 
an, beneficiary’s mother was not a nec- 
essary or proper party, and hence per- 
mitting her to testify concerning hand- 
writing of insured in letter to benefi- 
ciary, and admitting the letter in evi- 
dence, was not error under statute pro- 
hibiting testimony of party concerning 
transaction with or statement by de- 
ceased. Vernon’s Ann.Civ.St. art. 3716. 
—Drane v. Jefferson Standard Life Ins. 
Co., 146 S.W.2d 526, error dismissed, 
judgment correct. 

Tex.Civ.App. In will contest, execu- 
tors and legatees who file disclaimers 
of interest in the property under and 
by virtue of the proposed will are not 
disqualified from testifying to trans- 
actions had with the testator. Rev.St. 
1925, art. 3716.—Ford v. Ross, 150 8S. 
W.2d 144. 

In will contest, testatrix’ sister, who 
was a devisee and was brought into 
the action by contestant, and who 
filed a disclaimer of interest in the 
property was “ompetent to testify on 
behalf of contestant concerning trans- 
actions had with the testatrix, in ab- 
sence of a showing that the disclaimer 
was not made in good faith. Rev.St. 
1925, art. 3716.—Ford v. Ross, 150 S, 
W.2d 144. 

Tex.Civ.App. In action for interests 
in, sale of, and partition of proceeds 
of, lots alleged by defendants to have 
been conveyed to plaintiffs’ ancestor’s 
wife, under whose will defendants 
claimed them, as a gift of separate 
property, testimony of a defendant dis- 
claiming any interest in lots that cash 
considerations, recited in deeds, and 
vendor’s lien note for balance of con- 
sideration recited in one deed, were 
never paid nor intended to be paid, 
was not inadmissible as testimony con- 
cerning transactions with or statements 
by testatrix, for such defendant had 
no substantial interest in controversy. 
Rev.St.1925, art. 3716.—Skinner _ v. 
Vaughan, 150 S.W.2d 260, error dis- 
missed, judgment correct. 

Wis. The filing of unfounded claim 
against decedent’s estate by one who 
abandoned it before trial of another's 
action against administrator to recover 
personalty, alleged to have been sub- 
ject of gift causa mortis to plaintiff by 
decedent, worked no _ “estoppel” of 
claimant to deny that he had interest 
in estate rendering him incompetent to 
testify that he heard decedent tell plain- 
tiff that decedent was giving plaintiff 
some personal property. St.1939, § 
325.16.—Salmon v. First Nat. Bank of 
Madison, 294 N.W. 866, 237 Wis. 153. 
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Ky. In .action by administrator to 
secure an adjudication regarding rights 
in certain property, where widow’s 
only interest in estate was a monthly 
income fixed by will, and she had no 
interest in the litigation, although 
made a party defendant, widow was 
competent to testify that decedent had 
indorsed stock certificates to son, that 
she signed as a witness to his sig- 
nature, and that decedent gave the 
stock to son, aS against objection that 
widow was testifying for herself 
against the estate and concerning facts 


606, subds. 1 


Tex.Civ.App. In applying the stat- 
utory rule respecting testimony as to 
transactions with and statements of a 
person since deceased, courts will con- 
sider nature of action and relative in- 
terest of party offering such testimony, 
rather than position that he may hap- 
pen to occupy on record. Rey.St.1925, 
art. 3716.—Hall v. Collins, 151 S.W. 
2d 338, error refused. 

Wis. In action to set aside fraudu- 
lent conveyance by deceased person, 
declarant who claimed no interest in 
the debt involved and was not testify- 
ing in her own behalf was competent 
to testify concerning communications 
with the deceased person.—Zimdars v. 
Zimdars, 295 N.W. 675, 236 Wis. 484. 
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Pa.Orph, The maker and payee of a 
promissory note is not incompetent, 
under the Act of May 23, 1887, P.L. 
158,28) PS; 322, to testify at the 
audit of the estate of a deceased en- 
dorser thereof that the endorser was in 
fact a married woman acting as an ac- 
commodation party, since he, being the 
party ultimately liable either by direct 
action of the holder against him or in- 
directly if recovery is allowed against 
the endorser’s estate, has no interest 
adverse to the endorser’s estate.—In re 
Neeld’s Estate, 38 cease Colgsi es ta 


Tex.Civ.App. In suit by husband and 
his children, representing his deceased 
wife's interest in lot claimed to be 
spouses’ homestead, to cancel trust deed 
thereon, set aside trustee’s sale and 
cancel trustee’s deed, testimony of hus- 
band’s son and daughter, corroborating 
husband's testimony as to wife’s spill- 
ing of ink on trust deed after signing 
it in their presence, was inadmissible. 
Vernon’s Ann.Civ.St. art. 3716.—Hart- 
man v. Costales, 145 S.W.2d 603, er- 
ror dismissed, judgment correct. 


§ 306 
Ky. In action by administrator of 
father’s estate against children and 
others to obtain adjudication concern- 
ing rights in certain property, neither 
son nor daughter was a competent 
witness to testify for themselves as to 
any transactions or conversations had 
with their father, but such testimony 
of either of them as did not relate 
to transactions or conversations with 
the deceased father was competent. 
Civ.Code Prac. § 606, subds. 1, 2.— 
York’s Ancillary Adm’r vy. Bromley, 151 

S.W.2d 28, 286 Ky. 533. 


Neb. In action for partition of re- 
alty of deceased father, wherein fa- 
ther’s administrator and all of the 


father’s sons and daughters were par- 
ties, testimony of a daughter concern- 
ing a conversation with the father 
about deducting a debt due him from 
a son was incompetent under statute, 
where such testimony would have the 
effect of increasing the daughter’s 
share in the proceeds from the sale of 
the realty sought to be partitioned. 
Comp.St.1929, § 20-1202.—Fischer v. 
Wilhelm, 298 N.W. 126. 

Tex.Civ.App. In heirs’ action to re- 
cover title and possession of land orig- 
inally owned by deceased mother, 
heir’s testimony that a deed under 
which defendant claimed title was exe- 
cuted by mother to secure a sum of 
money borrowed by her from gran- 
tee named in deed, and that such sum 
of money had been repaid, for the 
purpose of showing that the deed was 
not an outstanding title, was inadmis- 
sible under statute prohibiting heirs 
from testifying as to transaction with 
decedent in an action arising out of the 
transaction. Rev.St.1925, art. 3716.— 
James v. Davis, 150 S.W.2d 326, error 
dismissed, judgment correct. 

Tex.Civ.App. In suit against plain- 
tiff’s sister and brothers to recover an 
interest in- realty which plaintiff’s 
mother had owned before her death 
and conveyed to the sister and one 
brother, where the other brother filed 
a cross-action, and plaintiff’s and cross- 
complainant’s theory was that realty 


A Nay) 
' y. Bromley, S$.W.2d 28, 
286 Ky, 533. shes 


Rey.St.19: 
, 151 S.W. 
Error refused. : 
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Tex.Civ.App. In trespass to try 
by persons Aesen OS title to lot 
volved by descent from their mo 
and 10 years’ adverse possession befo 


her death, one defendant’s test 


that plaintiffs’ father, who held po: es- 


sion of lots at time of his death be 
that of mother, acknowledged in « 
versation with witness that he did 
own lots and that they finally a: 
that father should have use thereo: 
he would pay taxes thereon, pe 
missible, as plaintiffs neither sued 
father’s heirs nor could be affected 
such by judgment. Vernon’s Ann 
St. art. 3716-—Cook v. Hutto, 

W.2d 642, error granted. ll 
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§ 309 

_Tex.Civ.App. In suit by husb 
his own right and his children, 
senting his deceased wife’s interest ii 
lot claimed to be spouses’ homestead, t 
cancel trust deed thereon, , as. 
trustee’s sale and cancel truste e€ 
husband’s testimony that he saw w 
Sign trust deed, that argument ro 
between them, and that she threw inl 
on table and told him not to use | 
was admissible so far as his half int 
est and homestead rights in lot w 
concerned, as he asserted no right 
wife’s heir. p 


603, error dismissed, judgment | 
310 4 


Ili.App. In action against a 
and his 18-year-old son for w 
death of plaintiff's intestate, 
motorcycle collided with the 
automobile while automobile was bi 
operated by son, the father, son, — 
father’s wife were incompetent w 
nesses under the statute. Smith- 
Stats. c. 51, § 2. 
ees ee ve ite 

o. In suit for specific performance 
of oral contract by deceased to ce 
property to plaintiff for services re 
dered, plaintiff's husband and daughter 
were not disqualified as witnesses be 
cause they may have felt friend i 
plaintiff.—Bick v. Mueller, 142 S. 
1021. aaa 

N.Y.Sur. In proceeding by 
compel executor of estate of 
ceased mother to deliver deed 
pursuant to oral agreement enter 
into between son and mother ‘ 
wife was competent to testify.— 
Turk’s Bstate, 22 N.Y.S.2d 4. 

§ 318 ie 
Under statute, testimon) 
witness having a pecuniary interest 
result of suit as to any transaction wi 
or statement by deceased whose es 
is interested in result of suit is 
missible, notwithstanding the testi 
mony is favorable to the interest of 
estate, and witness is called in beh 
of such interest. 


contract.—Maness v. Graham, 142 § 
W.2d 1009,. 130 A.L.Ry 2255 49 
N.Y.App.Div. An administrator, w 


sought to enforce claim against estate 
of another decedent based upon alleged 
agreement of other decedent to leave 


his estate to administrator’s decedent or 
to children of administrator’s decedent, 
was not a “competent witness” as to 
conversations with other decedent, in 
view of Civil Practice Act providing 
that a person interested in the event 
shall not be examined as a witness in 
his own behalf or“interest concerning 
a personal transaction or communica- 
tion between witness and deceased per- 
son, notwithstanding that administra- 
tor had no stake in the outcome even 
having waived his commissions. Civil 
Practice Act, § 347.—In re Howe’s BDs- 
tate, 23 N.Y.S.2d 139, 260 App.Diy. 


eed 


 § 319 


»* § 319 - 

: Ala. To render witness incompetent 
to testify as to transaction with or 
statement by deceased person, witness 
must have pecuniary interest in_result 


of pending suit. Code 1923, § 7721.— 
mane & Co. v. Foreman, 1 So.2d 
8 


Il.App. Even if employee responsi- 
ble for automobile accident were still 
an employee of defendant, if he were 
not a party to the suit, he might tes- 
tify for his employer in suit by ad- 
ministratrix against employer, since 
employee is not so “directly interested 

in the event” of the suit within the 

_ Evidence Act as to disqualify him as a 

--~—s witness. Smith-Hurd Stats. c. 51, § 2. 
- ~—Webb v. Willett Co., 33 N.H.2d 636, 
309 Ill.App. 504. 


wt 20 
“aM Pa. Where trustee of deceased cred- 
itor of deceased and pledgee of de- 
; ceased were litigating over proceeds of 
gale of deceased’s collateral, fact that 
if pledgee won witness would not be 
compelled to pay his note which was 
paid by application of part of pro- 
ceeds of such sale did not render wit- 
ness incompetent to testify either as a 
“survivor” to a transaction with de- 
ceased creditor or because of the ‘‘in- 
terest”? of witness in the result because 
d to effect disqualification on account. of 
-~—-—s interest, the interest of the surviving 
party ~ must be adverse to that of the 
~~ « deceased in the particular case tried 
and not in its possible results. Act of 
May 28, 1887, § 5, P.L. 158.—Gildner 
sy. ‘First Nat. Bank & Trust Co. of 
--Bethlehem, 19 A.2d 910, 342 Pa. 145. 
‘I S.D. The statute relating to disqual- 
‘ification of a witness to testify as to 
transactions with decedent disqualifies 
a witness only if his interest is ad- 
--yerse to that of the decedent or his 
personal representative or the party 
ay, against whom the testimony was of- 
fered, and it is the adverse interest 
- and not the testimony that disqualifies 


‘ a witness. Rev.Code 1919, § 2717, 
subd. 2.—Rhode v. Farup, 293 N.W. 
i 632. 


The statute relating to disqualifica- 
tion of a witness to testify as to trans- 
actions with decedent did not disqual- 
ify plaintiff’; mother or father -from 
testifying in action for specific perform- 
--anee of an alleged oral contract be- 
tween the mother and decedents to 
adopt plaintiff, since interest of the 
mother or father was not ‘adverse’ 
within the statute to that of defend- 
ants. Rev.Code 1919, § 2717, subd. 2. 

—Rhode v. Farup, 293 N.W. 632. 

\ § 324 
Ga.App. In action against adminis- 
‘tratrix to recover one-fourth of value 
of deceased’s estate on ground that de- 
ceased had breached oral contract with 
plaintiff to make a will leaving one- 
fourth of estate to plaintiff, deceased’s 
brother was not incompetent to testify 
concerning making of contract on 
ground’ that brother was a ‘“‘person in- 
terested in the result of the suit” with- 
in contemplation of statute concerning 
; competency of witnesses, although de- 

i. ceased and brother owned their proper- 
_~~-ty in common and lived in same house, 
, and plaintiff's services were rendered 
to deceased and brother, where contract 
was solely between plaintiff and de- 
ceased. Code 1933, § 38-1603, subd. 4. 
—Powell v. Bussell, 12 S.H.2d 152. 

; Il.App. In action against a bank 
= for conversion of notes, testimony of 

plaintiff’s son as to conversations be- 
: tween plaintiff and the then president 
of the bank who has since deceased, 
was not inadmissible where there was 
no testimony to show that son had any 
interest in the notes, or the interest 
thereon, or that he took any part in 
the conversation.—Janisco v. First 
Nat. Bank of Lockport, 35 N.H.2d 828, 
311 Ill.App. 296. 

Ky. In action against estate of de- 
ceased husband and committee of his 
insane wife and against surety on com- 
mittee’s bond to recover assets of 
lunatie’s estate not accounted for, tes- 
timony of brother of lunatic, who was 
appointed committee on death of hus- 
band, that he had paid money belong- 
ing to lunatic to husband, was not 
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incompetent by fact that 
brother had a mere possibility of in- 


heriting from lunatic who had no chil- 
dren, since brother had no direct_in- 


rendered 


terest in  lunatic’s estate. Civ.Code 
Prac. 606, subd. 2.—Fidelity & Cas- 
ualty Co. of New York v. Downey, 143 
S.W.2d 869, 284 Ky. 72. 

Tex.Civ.App. In action on life policy 
wherein infant beneficiary’s father was 
a party as guardian but expressly dis- 
claimed any interest except as guardi- 
an, beneficiary’s mother was not a nec- 
essary or proper party, and hence per- 
nitting her to testify concerning hand- 
writing of insured in letter to benefi- 
ciary, and admitting the letter in evi- 
dence, was not error under statute pro- 
hibiting testimony of party concerning 
transaction with or statement by de- 
ceased. Vernon’s Ann.Civ.St. art. 3716. 
—Drane v. Jefferson Standard Life Ins. 
Co., 146 S.W.2d 526, error dismissed, 
judgment correct. 

Wis. In action to recover personalty, 
alleged to have been subject of gift 
causa mortis to plaintiff by decedent, 
testimony of decedent’s brother that he 
heard decedent tell plaintiff that dece- 
dent was giving plaintiff some personal 
property was not incompetent, in ab- 
sence of showing that witness had any 
interest in or valid claim to any part of 
such personalty, or took any part in 
transactions or communications with 
decedent at time of alleged gift. St. 


1939, § 325.16—Salmon vy. First Nat. 
Bank of Madison, 294 N.W. 866, 237 
Wis, 153. 
§ 326 
Ala. In proceeding by executors for 


sale of property, deceased’s wife, who 
had a pecuniary interest in the result 
of the proceeding, and was called as a 
witness in behalf of the interest of de- 
ceased’s estate, was incompetent to 
testify to details of oral agreement be- 
tween deceased and party opposing the 
sale. Code 19238, § 7721.—Pfingstl v. 
Solomon, 197 So. 12. 

_ § 327 

Ky. In action to set aside decedent’s 
deed to defendant, decedent’s heirs 
were not competent to testify as to 
her mental condition, as shown by 
their transactions and conversations 
with her, at time of executing deed. 
Civ.Code Prac. § 606, subd. 2.—Martin 
Ertan 150 S.W.2d 696, 286 Ky. 

N.Y.Sur. Subscribing witnesses to a 
will were the sons of the sole deceased 
legatee and who in turn was brother 
of the testator and who if will were 
denied probate would be required to 
return assets in their hands were not 
disqualified to testify because of an 
‘Snterest” in the event of the proceed- 
ing within the statute since in view of 
the Decedent Estate Law and the 
Penal Law, the subscribing witnesses 
were competent irrespective of any 
interest which might otherwise dis- 
qualify a witness in another type of 
proceeding. Civil Practice Act, § 347; 
Surrogate’s Court Act, §§ 75, 141; De- 
cedent Estate Law, § 27; Penal Law, 
§ 2052.—In re George’s Hstate, 25 N.Y. 
§.2d 333, 175 Mise. 804. 

Tex.Civ.App. In suit by or against 
executor or administrator in his repre- 
sentative capacity to establish or de- 
fend claim or right in decedent’s es- 
tate, heir’s testimony as to communi- 
cations and transactions with decedent 
is inhibited by statute, bat in suit 
brought solely for or against an in- 
dividual in his individual capacity, not 
involving estate, and not leading to 
judgment -binding heirs, devisees and 
legatees in any right or claim they 
have in estate, statutory inhibitions are 
inapplicable. Vernon’s Ann.Ciy.St. art. 
3716.—Saros v. Strickland, 148 S.W.2d 
865, error dismissed, judgment correct. 


328 

Iowa. One claiming bonds as donee 
of gift inter vivos was disqualified as a 
witness under the “dead man statute” 
from testifying regarding alleged gift 
transaction, as was also an heir of the 
alleged donor’s estate. Code 1939, § 
11257.—Bosserman v. Watson, 298 
W. 804, 230 Iowa 627. 

N.J.Sup. In action by wife’s executor 


and trustee against husband’s executors 
to recover for wife’s estate the value of 
jewelry which allegedly belonged to. 
wife and was claimed to have been un- 
lawfully appropriated by husband be- 
fore his death, reception of testimony of 
witness concerning transactions with 
and statements by husband did not vio- 
late Evidence Act, where witness was 
beneficiary under wife’s will but was 
not a party to action and was not 
shown to be real claimant or party in 
interest. N.J.S.A. 2:97-2.—First Nat. 
Bank of Toms River vy. Levy, 16 A.2d 
555, 125 N.J.L. 458. 

N.Y.Sur. In executors’ proceeding 
for a determination as to which of 
two persons was decedent’s surviving 
spouse, testimony by a legatee under 
decedent’s will that decedent told lega- 
tee that decedent’s father had arranged 
for decedent to stay in Maine on a 
fishing trip to enable decedent to get a 
divorce from decedent’s first wife, and 


that: decedent told legatee that dece- ~ 


dent and first wife separated because 
decedent could not support such wife 
in manner to which she was accus- 
tomed, was competent where legatee 
had no financial interest in outcome of 
proceedings. Civil Practice Act, § 347. 


ae re Botsford’s Estate, 27 N.Y.S.2d ~ 


W.Va. A legatee whose legacy had 
been paid, was not an “interested par- 
ty” within meaning of statute relating 
to disqualification of a witness to _tes- 
tify as to transactions with a decedent, 
and was not incompetent to testify in 
suit by executor, as to contents of 
papers exhibited to him by testator, 
where testimony was not given by leg- 
atee on his own behalf, and was not 
of such a character that it could be 
thereafter used for him. Code 1931, 
57-3-1.—Sperry v. Clark, 13 S.H.2d 404. 

§ 329 

Mo. In suit for specific performance 
of oral agreement by deceased to trans- 
fer land and other property to plain- 
tiff for plaintiff’s services in caring for 
deceased, where plaintiff's son had 


communicated deceased’s offer to plain- - 


tiff, deceased’s death did not render 
son incompetent as a witness with re- 
spect to son’s dealings, as deceased’s 
agent, with plaintiff, since if statute 
concerning disqualification of witnesses 
was viewed as an enabling or qualify- 
ing statute, the son, an agent making 
contract for principal, not being dis- 
qualified at common law, was compe- 
tent and if purpose of statute, in part, 
was to effect change in common law 
with respect to competency of wit- 
nesses and to maintain equality be- 
tween interested parties, negotiators of 
contract were both living. Mo.St.Ann. 


Sid. 23s 2; 3994.—Maness_ y. Graham, 
142 S.W.2d 1009, 130 A.L.R, 225. 
§ 331 
Ill.App. Decedent’s father, who guar- 


anteed repayment of money loaned to 
decedent and who stated at trial of ac- 
tion against estate to recover money 
thus loaned that if money was not re- 
paid by estate he would pay it, was 
a person “directly interested in the 
event” of such action within meaning 
of statute making a party to civil ac- 
tion or person so interested incom- 
petent to testify against estate of de- 
ceased person, regardless of whether 
enforcement of such oral promise 
might be defeated as being merely a 
promise to answer for the debt of an- 


other within statute of frauds. Smith- 
Hurd Stats. e. 51, § 2; ¢. 59, § 1—Cum- 
OE Floro, 35 N.E.2d 92, 310 Il. 


App. 
332 


§ 

Ga.App. The indorser of a note was 
an “interested party’ in indorsee’s ac- 
tion against maker’s executrix, and his 
testimony for plaintiff that note had 
not been altered since it had been in 
his possession was incompetent as bas- 
ed on “transaction” with the deceased 
maker, since it was equivalent to testi- 
mony that note was signed and deliv- 
ered by deceased in same form as when 
sued on. Code 1933, § 38-1608, subd. 
4.—Winn v. Hinson, 12 §.E.2d 172. 

§ 338 ; 
Ky. In compensation proceeding, 


\ 


brits i ne : B 
stockholders of employer corporation 
were incompetent to testify for the cor- 
poration as to transactions with de- 
ceased employee, notwithstanding em- 
ployer was indemnified by insurance, 
since employer was primarily liable for 
compensation and was the “real party 
in interest’, and being primarily lia- 
ble stockholders had a pecuniary in- 
terest in the outcome of the proceed- 
ings. Civ.Code Prac. § 606, subd. 2.— 
Browns, Bell & Cowgill v. Soper, 152 
Pee 278, 287 Ky. 17, 134 ALR 
385. 


341 

Cal.App. One to whom attorney ad- 
vanced money for services in assisting 
such attorney, pursuant to agreement 
with client for reimbursement by him, 
was not an “assignor’ within statute 
prohibiting assignors of parties to ac- 
tions on claims against decedent’s es- 
tates from testifying therein, since at- 
torney’s cause of action against de- 
ceased client’s estate for sum paid to 
such assistant was not derived from as- 
signment of or subrogation to an- 
other’s rights, but was an independent 
right, created by making of such pay- 
ment at request and for benefit of de- 
cedent. Code Civ.Proe. § 1880, subd. 
3.—McKee v. Lynch, 104 P.2d 675. 


§ 346 

Okl. In action against city to en- 
join hunting on lake and lands of 
plaintiffs adjoining lake, wherein city 
sought to be declared owner of lands 
covered by waters of the lake under 
deed and obscure contract executed by 
those from whom the plaintiffs in- 
herited, testimony by city manager and 
councilman that one of those from 
‘whom plaintiffs inherited stated that 
he intended to buy certain tracts of 
realty which would go to the city to 
be used to impound water on con- 
struction of a dam across creek was 
admissible on the question of intent, 
notwithstanding that those from whom 
the plaintiffs inherited were dead, 
where the witnesses were not parties 
to the action. 15 Okl.St.Ann. § 158.— 
Banks yv. City of Ardmore, 112 P.2d 
372. 


§ 350 . 

Mich. In suit by father’s creditor to 
set aside father’s conveyance of prop- 
erty to three daughters, daughters 
could not testify in their own behalf, 
since they were “opposite parties” with- 
in prohibition of statute excluding evi- 
dence by survivors. Comp.Laws 1929, 
§ 14219—Mason v. Mason, 296 N.W. 
703, 296 Mich. 622. 

Pa. Where trustee of deceased cred- 
itor of deceased and pledgee of de- 
ceased were litigating over proceeds 
of sale of deceased’s collateral, fact 
that if pledgee won witness would not 
be compelled to pay his note which was 
paid by application of part of pro- 
ceeds of such sale did not render wit- 
ness incompetent to testify either as a 
“survivor” to a transaction with de- 
ceased creditor or because of the “in- 
terest”? of witness in the result because 
to effect disqualification on account. of 
interest, the interest of the surviving 
party must be adverse to that of the 
deceased in the particular case tried 
and not in its possible results. Act of 
May 23, 1887, § 5, P.L. 158—Gildner 
vy. First Nat. Bank & Trust Co. of 
Bethlehem, 19 A.2d 910, 342 Pa. 145. 


Pa.Orph. A surviving party under a 
contract is not incompetent to testify 
to any matter occurring before the 
death of the other party under the Act 
of May 28, 1887, P.L. 158, sec. 5, 28 
P.S. §§ 315-328, unless his interest is 
also adverse.—In re Neeld’s Hstate, 38 
D. & C. 381. 

§ 353 


Pa.Orph. In a proceeding to deter- 
mine the liability for transfer inheri- 
tance tax of property transfer by a de- 
cedent within a year prior to his death, 
the transferee, if the fact of the trans- 
fer itself is not challenged, is a com- 
petent witness to testify relative to the 
transfer and other matters which oc- 
eurred in the decedent’s lifetime for the 
purpose of showing that the transfer 
was made for an adequate valuable con- 
sideration and not in contemplation of 


§ 355 
Iowa. One claiming bonds as donee 
of gift inter vivos was disqualified as a 
witness under the “dead man statute” 
from testifying regarding alleged gift 
transaction, as was also an heir of the 
alleged donor’s estate. Code 1939, § 
11257.—Bosserman v, Watson, 298 N. 

W. 804, 230 Iowa 627. 


§ 358 
Ii. In will contest, wife of one of 
contestants and husband of another 


contestant were incompetent to testify 
as witnesses for contestants as to any- 
thing that took place during testatrix’ 
lifetime. Smith-Hurd Stats. ¢c. 148, 
7.—Peters vy. Peters, 33 N.E.2d 425, 
376 Tl. 237%. 

W.Va. In suit by executor to estab- 
lish as evidence of indebtedness a note 
payable to testator and for decree for 


amount of note, defendant and his wife 


were incompetent under statute relat- 
ing to disqualification of a witness to 
testify as to transactions with a de- 
cedent, to testify that before testator’s 
death testator had asked that note pay- 
able to testator be changed, and that 
note be executed to defendant’s wife, 
and that such a note was executed and 
delivered to testator. Code 1931, 57-3- 
1.—Sperry v. Clark, 13 S.H.2d 404. 

Where one spouse is barred from tes- 
tifying as to personal transactions had 
with a deceased person under statute 
relating to disqualification of a witness 
to testify as to transactions with a 
decedent, the other spouse is likewise 
barred. Code 1931, 57-3-1.—Sperry v. 
Clark, 13 S.H.2d 404. 


Ga. The fundamental purpose. of 
statute relating to competency of wit- 
ness to testify as to communications, 
conversations, or transactions with de- 
ceased person, was to prevent a litigant 
from supporting his claim by testimony 
by himself or his agent as to communi- 
cations, conversations, or transactions 
had with a deceased person under 
whom the opposite party claims. Code, 
Sa¢ or 4608 <7Marhire v. Barbre, 15 §.H.2d 


Ill. In suit by daughter of de- 
ceased mother against her brothers and 
sisters for a decree that she was en- 
titled to an undivided interest in realty 
on ground that, after the death of their 
father, they had conveyed their interest 
in his estate to their mother, with the 
understanding that on the mother’s 
death each would receive his or her re- 
spective interest, the daughter was a 
competent witness in her own behalf as 
to personal transactions with her de- 
ceased mother, where the suit was 
defended by the brothers and _ sisters, 
not as heirs, legatees, or devisees of 
the deceased mother, but as grantees of 
deeds made by deceased mother and 
others.—Gilbert vy. Cohn, 30 N.E.2d 19, 
3874 Ill. 452. 

Pa.Com.Pl. Plaintiff, the widow of 
Robert Porter, sued the defendant to re- 
cover the amount of a foreign draft 
made payable to plaintiff and her hus- 
band and collected by the defendant 
bank at the request of the husband. 
At the time of the deposit of the draft, 
which contained the endorsements of 
plaintiff and her husband, the amount 
of the draft was entered by the bank 
as a deposit in the husband’s name, 
against which he drew from time to 
time. After his death his wife was ap- 
pointed administratrix and withdrew 
the balance of the account, At trial 
plaintiff, over defendant’s objection, 
testified that her signature to the draft 
was a forgery. The jury found a ver- 
dict for plaintiff. Held, that the evi- 
dence was incompetent. Rule for new 
trial, made absolute. The case falls 
within the terms of section 5 clause (e) 
of the Act of May 23, 1887, 28 P.S. § 
322. The draft being a contract in ac- 
tion, the rights of the husband were 
transferred by his own act to the de- 
fendant bank. The defendant is a par- 
ty to the record and represents the hus- 
band’s interest in the controversy. The 
wife being the surviving party, was in- 
competent to testify to anything that 


death.—In re Miller’s Hstate, 54 York, 


ae) 


er kth 
occurred in the lifetime of her husband. — 


Assignees of deceased persons have the 
same privilege as do the representa- 
tives of the deceased. Their rights are 
just as sacred under the statutes as 
those of the assignor himself.—Porter 
v. National Bank of Boyertown, 32 
Berks 229. ; 

Tex.Civ.App. In suit for alleged 
wrongful killing of son brought by 
parents, both as parents and as sole 


heirs at law, in so far as suit was for 
loss of future contribution to parents’ 
statute relative to testimony — 


support, 
in actions by or against heirs was in- 
applicable and defendant’s testimony 
as to conversations and transactions 
with deceased prior to and at time of 
killing, was admissible, but, in so far 


as suit was for damages accruing to 


estate of deceased, 
plicable and defendant’s testimony was 
inadmissible.” Vernon’s Ann.Civ.St. art. 


8716.—Armstrong v. Marshall, 146 S.W.. 


2d 250, error dismissed, judgment cor- 


rect, 
8 368 

Neb. The word “representative” as 
used in statute providing that no per- 
son having a direct legal interest in 
the result of any civil action or pro- 
ceeding, when the adverse party is the 
representative of a deceased person, 


shall: be permitted to testify to any 
transaction or conversation had be- 


tween the deceased person and the 
witness, means any person who suc- 
ceeds to the rights of the deceased, 


statute was ap- 


whether by purchase, descent, or oP ae 


eration of law. 
1202.—WFWischer vy. 
126. 


Comp.St.1929, § 2 


§ 369 


Ga.App. Where . sharecropper 


lord died pendente lite and his admin- 
istrator was made a party defendant in 
his stead, 


Wilhelm, 298 N.W. 


insti- 
tuted proceeding to foreclose laborer’s — 
lien on property of landlord, and land-— 


sharecropper was not per- — 


mitted to testify in his own favor as to is eS 


transactions 


landlord. Code 1933, § 38-1603, subd. 


1.—Cummings vy. Adams, 10 S.H.2d 106. — 
§ 370 


Tex.Civ.App. In suit for alleged 
wrongful killing of son brought by 
parents, both as parents and as sole 
heirs at law, in so far as suit was for 


loss of future contribution to parents’ 


support, statute relative to testimony 
in actions by or against heirs was in- 
applicable and defendant’s testimony as 


or communications with © 


to conversations and transactions with 


deceased prior to and at time of killing, 
was admissible, but, in so far as suit 
was for damages accruing to estate of 
deceased, statute was applicable and 
defendant’s testimony was inadmissible. 
Vernon’s Ann.Civ.St. art. 3716—Arm- 
strong v. Marshall, 
error dismissed, judgment correct. 
Tex.Civ.App. Under statute, prohib- 
iting any parties to action by or 
against personal representative or heir 
of decedent from testifying with respect 
to any transaction with or statement by 
decedent, a defendant in trespass to 
try title was 


deceased former owner, recognizing 
title of defendants, where some of 
plaintiffs in action claimed as heirs of 
such decedent. Vernon’s Ann.Ciy.St. 
art. 3716—Hays v. Dumraese, 153 S. 
W.2d 225, error refused. 
§ 374 

Till. In suit by grantor’s daughter 
by former marriage and her son against 
grantor’s wife, and her son for refor- 
mation of deed, wife’s son was not an 
‘Incompetent witness” under statute re- 
lating to incompetency of a witness 
when adverse party is an heir where 
daughter and her son were not suing as 
heirs but as grantees and in such cases 
disability described by statute does not 
apply. Smith-Hurd St. e¢«, 51, § 2.— 
Vea v. Heasley, 30 N.H.2d 628, 375 Ill. 


§ 375 
Ga, A person whose claim to proper- 
ty is dependent upon a contract with a 
deceased person is an “indorsee’’, “as- 
signee’’, or “transferee”. of the deceased 
person within, statute providing that 
opposite party to suit instituted or de- 


146 S.W.2d 250, — 


incompetent to testify 
with respect to alleged statement by ~ 


§ 377 


fended by indorsee, assignee or trans- 
; feree of deceased person is incompetent 
to testify as to transactions or com- 


j munications with deceased person, 
Code, § 38-1603.—Barbre v. Barbre, 15 
Ey S.E.2d 489. 


3 

Ga. A person named as_ beneficiary 
in beneficiary certificate at time of in- 
n sured’s death was “assignee” or “trans- 
| feree” of insured within statute pre- 
venting a litigant from supporting his 
ay claim by testimony of himself or his 
agent as to communications, conversa- 
tions, or transactions had with de- 
ceased person under whom opposite 
party claims as indorsee, assignee, or 
transferee of deceased person, and 
hence agent of parties formerly named 
as beneficiaries could not testify, in 
their suit against beneficiary at time of 
- insured’s death, as to conversations and 
transactions had with insured. Code, § 
key eee ere v. Barbre, 15 S.H.2d 
B89), 
- ¥Tex.Civ.App. The statute, prohibit- 
ing any party to action by or against 
heirs or personal representatives of de- 
ecedent from testifying with respect to 
any transaction with or statement by 
- decedent, did not render a defendant in 
action of trespass to try title incom- 
petent to testify with respect to con- 
tents of lost letter allegedly written by 
_ plaintiffs’ assignor, who was dead at 
time of trial, to his daughter, a code- 
_ fendant, where no personal representa- 

tive or heir of such assignor was in- 
_' yolved in action. Vernon’s Ann.Civ.St. 
art, 3716.—Hays v. Dumraese, 153 S.W. 
_ 2d 225, error refused. 


' § 382 
“ Ohio App. The statute providing 
j that in an action or proceeding by or 
against a partner or joint contractor, 
the adverse party shall not testify to 
transactions with or admissions by, a 
partner or joint contractor since de- 
ceased, unless they were made in the 
presence of the surviving partner or 
int contractor, is intended to close 
the mouth of one party when the other 
party is unable to make denial at the 
time of trial. Gen.Code, § 11495, subd. 
_ 5.—Roberts v. Davis, 35 N.E.2d 609, 66 
Ohio App. 527. 
_ Yhough the parties to suit to vacate 
a judgment ‘on note in favor of two 
partners, one of whom was dead, were 
not within the strict letter of the stat- 
ute providing that in an action or pro- 
- eeeding by or against a partner or joint 
_ contractor, the adverse party shall not 
testify to transactions with or admis- 
‘ ‘sions by, partner or joiat contractor 
since deceased, unless they were made 
in the presence of the surviving part- 
ner or joint contractor, but they were 
within the reason and spirit of the 
statute, plaintiff's testimony as_ to 
transactions and conversations had by 
him with the two partners when all 
three were present, should have been 
received. Gen.Code, § 11495, subd. 5.— 
Roberts y. Davis, 35 N.B.2d 609, 66 
Ohio App. 527. 


83 
Ala, In action by corporation, which 
succeeded bankrupt corporation, 
against employee of both corporations 
On open account and account stated, 
e defendant’s testimony as to agreement 


with person since deceased, who was 
_—s- president and general manager of both 
corporations, in support of defendant’s 
contention as to amount which should 
have been credited on his account 
monthly by plaintiff, was incompetent, 
though decedent’s estate was not in- 
terested in result of suit, as decedent 
acted in representative relation to 
plaintiff corporation at time of such 
agreement. Code 1923, § 7721.—Benson 
& Co. vy. Foreman, 1 So.2d 898. 

Iowa. Where heirs of original own- 
er alleged that they conveyed their in- 
terest in certain property to grantee 
under an oral agreement with the gran- 
tee’s agent that the grantee was to 
pay certain debts developed in han- 
dling of the estate of the former own- 
er, testimony of heirs and other wit- 
nesses caer raing conversations with 
the alleged agent who was dead was 
not incompetent but should be received 


a 


RS Ete Ara 


eat) 


WITNESSES 
08 , 
with considerable hesitancy.—Evans Vv. 
Evans, 297 N.W. 867, 230 Iowa 434. 
N.Y.Sup. The exclusion of defend- 
ant’s evidence of defendant’s conversa- 
tion with a deceased agent of the plain- 


tiff was error.—Glassberg v. Schwartz, 
25 N.Y.S.2d 642. 


90. . 

Idaho. The amendment limiting 
statutory prohibition of testimony on 
claim or demand against estate to tes- 
timony as to any “communication, or 
agreement, not in writing,’’ manifested 
purpose of relaxing instead of restrict- 
ing the previous rule, and under the 
amendment claimant against estate may 
testify to occurrences in relation to or 
in connection with a contract or agree- 
ment in writing, such as delivery or 
possession of agreement, payment or 
nonpayment, rendition of services, or 
furnishing goods or material under the 
agreement, but the prohibition extends 
to and comprehends contracts and 
agreements not in writing. Code 1932, 
§ 16-202.—Dowd v. Dowd’s Bstate, 108 
P.2d 287. 


Where husband’s contract to repay 
loans made by wife was evidenced by 
writing, other facts involved in the 
transaction, including release of mort- 
gage and return of mortgage and note 
to husband, and redelivery of the agree- 
ment to wife, were collateral to the 
writing and did not in effect establish 
a new and independent contract, and 
hence testimony concerning such facts 
was not inadmissible under the statu- 
tory amendment in wife’s action against 
husband’s estate as involving a ‘‘com- 
munication, or agreement, not in writ- 
ing.’’ Code 1932, § 16-202.—Dowd v. 
Dowd’s Estate, 108 P.2d 287. 

Ky. Defendant’s testimony concern- 
ing a transaction with his deceased 
brother was inadmissible. Civ.Code 
Prac. § 606.—Barnett v. Barnett, 142 
S.W.2d 975, 283 Ky. 710. 

Ky. In action by administrator of 
father’s estate against children and 
others to obtain adjudication concern- 
ing rights in certain property, neither 
son nor daughter was a competent 
witness to testify for themselves as to 
any transactions or conversations had 
with their father, but such testimony 
of either of them as did not relate to 
transactions or conversations with the 
deceased father was competent. Civ. 
Code Prac. 606, subds. 1, 2.—York’s 
Ancillary Adm’r vy. Bromley, 151 S.W. 
2d 28, 286 Ky. 533. 

Mo. Under statute disqualifying a 
witness only as to transactions with a 
party then dead, surviving party was 
not an ‘‘incompetent witness” for all 
purposes, and hence general objection 
to competency of the surviving party 
was ineffectual to preserve reviewable 
error, where objections to questions 
calling for surviving party’s narration 
of conversations were sustained. Mo. 


rie th 


St.Ann. § 1723, p. 3994.—Findley v. 
Johnson, 142 S.W.2d 61. 
Pa.Com.Pl. In eminent domain case 


the tenant is not disqualified by the 
Act of 1887, P.L. 158, Section 5, 28 P. 
S. §§ 315-323, from testifying concern- 
ing the lease even though the lessor is 
deceased, because the lease is not the 
question in controversy.—Neyhart vy. 
Monroe County, 2 Monroe L.R. 123. 
Wis. Testimony which is otherwise 
incompetent under statute relating to 
conversations and transactions with a 
deceased is not rendered competent by 
reason of fact that the transaction in 
question occurred in the presence of 
other persons who were mere inter- 
mediaries or by reason of fact that 
transaction with deceased took place 
in presence of other persons who had 
an interest in the litigation. St.1939, 
§ 325.16.—Gulbrandsen y. Chaseburg 
ee Bank, 295 N.W. 729, 236 Wis. 
In action by administrator to re- 
cover from bank and its cashier value 
of decedent’s bonds, allegedly fraudu- 
lently converted by defendants, cash- 
ier’s testimony regarding his conversa- 
tion with decedent was incompetent, 
notwithstanding the conversation took 
place in presence of decedent’s son, who 
had an interest in the litigation, St. 


1939, § 


dsen v. 
burg State Bank, 295 N.W. 7 


teh § 393 fis Soe a> 

Til. In will contest, wife of one of 
contestants and husband of another 
contestant were incompetent to testify 
as witnesses for contestants as to any- 
thing that took place during testatrix’ 
lifetime. Smith-Hurd Stats. c. 148, § 
7.—Peters v. Peters,.33 N.E.2d 425, 
376 Il. 237 

395 


§ 

Mich. In action for death of truck 
driver as result of collision of trucks, 
trial court properly refused to permit 
defendant’s truck driver to testify with 
regard to anything that the deceased 
truck driver did from the time that 
he saw the deceased stare at him ap- 
proximately 60 feet away up to the 
time of the first impact in view of stat- 
ute making inadmissible testimony con- 
cerning any matter equally within the 
knowledge of a deceased. Comp.Laws 
1929, § 14219.—Quick v. Western 
Michigan Transp. Co., 293 N.W. 696, 
294 Mich. 402. 


Where defendant’s truck driver tes- 
tified that deceased truck driver was 
looking directly at him and defendant’s 
approaching truck, the relevant facts 
with regard to subsequent collision 
were “equally within the knowledge 
of the deceased” within meaning of 
statute excluding testimony concerning 
a matter eaueey within the knowledge 
of the deceased’, during the period 
from the time he first saw defendant’s 
truck and the time of the collision, 
since, if a person looks, he is pre- 
sumed to see what is within the range 
of his vision, and, if he looks and sees, 
it can be presumed that he had knowl- 
edge of what was happening. Comp. 
Laws 1929, § 14219.—Quick v. Western 
Michigan Transp. Co., 293 N.W. 696, 
294 Mich. 402. 

Mich. In suit by administratrix of 
her deceased father’s and his deceased 
mother’s estates’ against his brother to 
establish validity of mother’s warranty 
deed to plaintiff’s father and cancel 


grantor’s subsequent quitclaim deed 
conveying same land to defendant, 
plaintiff’s testimony as to matters 


equally within grantor’s knowledge was 
inadmissible, as defendant stood in 
position of grantor’s assignee, and 
plaintiff, as her father’s heir at law, 
was opposite party in interest to de- 
fendant. Comp.Laws 1929, § 14219.— 
Tackaberry v. Monteith, 295 N.W. 236, 
295 Mich. 487. 

A party to suit may object to oppo- 
site party’s testimony as to matters 
equally within knowledge of one since 
deceased and rely on such objection, let 
such testimony be received without ob- 
jection, in which event he waives stat- 
ute prohibiting testimony, or offer 
equally incompetent testimony as to 
‘same matter, notwithstanding such ob- 
jection, in which event he waives both 
objection and_ statute. Comp.Laws 
1929, § 14219.—Tackaberry v. Monteith, 
295 N.W. 236, 295 Mich. 487. 


Mich. In action for death of motorist 
struck by train at railroad crossing, 
engineer was properly permitted to tes- 
tify that he first saw automobile when 
it was about 150 feet from crossing, 
that the engine was moving 85 miles an 
hour upgrade, that when engineer saw 
the automobile his bell was ringing, 
his headlight was on, and his whistle 
was blowing, and that he _ released 
whistle cord, applied his emergency 
brakes, and opened up sanders to sand 
the rails, which facts were not af- 
firmatively shown to be equally with- 
in knowledge of deceased.—Benaway y. 
Pere Marquette Ry. Co., 295 N.W. 536, 
296 Mich. 1, 

Mich. Under statute barring testimo- 
ny equally within the knowledge of a 
deceased person, plaintiff seeking spe- 
cific performance of an alleged agree- 
ment to leave property by will or other- 
wise could not testify with respect to 
the agreement, Comp.Laws 1929, § 
14219.—Bell v. Cramer’s Estate, 295 N. 
W. 553, 296 Mich. 44. 

Mich. In suit by mortgagors against 
mortgagee’s daughter for cancellation 


, Where mo 
e trial, the par- 


presenting their — 


sti y by the statute applicable to 
matters equally within the knowledge 
of the decedent. Comp.Laws 1929, 
14219.—Niggeman vy. McNair, 299 N.W. 
106, 298 Mich. 357. % 
Mich. In suit to compel widow and 
administratrix to inventory, as part of 
assets of deceased husband’s estate, cer- 
tain securities which widow claimed by 
virtue of gift inter vivos, widow’s tes- 
timony that the securities were given 
to her by her husband and regarding 
statements made to her by him to that 
effect was properly excluded as being 
equally within the knowledge of the 
deceased husband.—Cook v. Fraser, 299 
NW. 1138, 298 eS 374. 


7 

Wis. Where wife was being ex- 
amined adversely by plaintiff’s counsel 
and was not testifying in her own be- 
half or interest, question asking wheth- 
er wife knew that plaintiff was making 
some claim against her husband, since 
deceased, was not objectionable as call- 
ing for transaction with deceased _per- 
son.—Zimdars v. Zimdars, 295 N.W. 
675, 236 Wis. 484. 


§ 419 

Ala. In mortgagor’s bill against ex- 
ecutor of estate of deceased mortgagee 
to enforce equity of redemption under a 
real estate mortgage, negative testimo- 
ny by mortgagor that the mortgage in 
question was the only transaction be- 
tween the mortgagor and deceased 
mortgagee was not objectionable on 
ground of incompetency of witness un- 
der statute which excludes testimony 
touching facts coming te knowledge of 
witness through transactions with or 
statements by deceased. Code 1923, § 
7721.—Wesson vy. Taylor, 198 So. 848. 
240 Ala. 284. 

Idaho. The amendment limiting stat- 
utory prohibition of testimony on claim 
or demand against estate to testimony 
as to any “communication, or agree- 
ment, not in writing,’’ manifested pur- 
pose of relaxing instead of restricting 
the previous rule, and under the amend- 
ment claimant against estate may testi- 
fy to occurrences in relation to or in 
connection with a contract or agree- 
ment in writing, such as delivery or 
possession of agreement, payment or 
nonpayment, rendition of services, or 
furnishing goods or material under the 
agreement, but the prohibition extends 
to and comprehends contracts and 
agreements not in writing. Code 1932, 
§ 16-202.—Dowd v. Dowd’s Estate, 108 
P20: 287. 

Pa. On petition by junior creditor 
of mortgagor for relief under statute 
providing that a creditor may attack 
a judgment confessed by a debtor on 
ground that mortgagor and her son 
by collusion and fraud permitted the 
son, after purchasing the mortgage, to 
obtain a confessed judgment for much 
more than was due on mortgage, trial 
eourt properly refused to permit son 
to testify as to any alleged arrange- 
ment to purchase mortgage, which he 
claimed to have made with mortgagee, 
who died before purchase of mortgage, 
or with trust company, at time when 
trust company held only an undivided 
one-third interest in the mortgage as 
trustee. 12 P.S. § 911.—Donaldson, to 
Use of Bielski v. Bielski, 17 A.2d 616. 
340 Pa. 528. 

Pa.Super. On petition by junior 
creditor of mortgagor for relief under 
statute providing that a creditor may 
attack a judgment confessed by a debt- 
or on ground that mortgagor and_ her 
son by collusion and fraud permitted 
the son, after purchasing the mortgage, 
to obtain a confessed judgment for 
much more than was due on mortgage, 
trial court properly refused to permit 
son to testify as to any alleged ar- 
rangement to purchase mortgage, 
which he claimed to have made with 
mortgagee, who died before purchase 
of mortgage, or with trust company, 
at time when trust company held only 
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mortgage : 
onaldson, to 


death, but neither of them could tes- 
tify that their father gave them the 
respective securities which they had 
in their possession. Civ.Code Prac.. § 
606, subds. 1, 2.—York’s Ancillary 
Adm’r v. Bromley, 151 S.W.2d 28, 286 
Ky. 533. 

N.Y.App.Div. In administratrix’ ac- 
tion against intestate’s sister to re- 
cover money which intestate had al- 
legedly left with sister prior to death, 
where issue involved amount of money 
which was in a package of currency 
that had been given administratrix by 
sister, sister’s testimony as to conver- 
sation between herself and intestate 
concerning money was inadmissible 
under statute and should also have 
been excluded as_ irrelevant. Civil 
Practice Act, § 347.—Armstrong. v. 
pata 25 N.Y.S.2d 162, 261 App.Div. 


N.Y.Sur. Where savings deposit in 
New Jersey bank was opened by testa- 
trix in trust for grandson, the grand- 
son was barred by statute after death 
of testatrix from relating  circum- 
stances of trip to New Jersey with tes- 
tatrix and any conversation he had 
with her concerning the deposit, in or- 
der to establish the validity and effect 
thereof. Civil Practice Act, § 347.—In 
re Weinstein’s Estate, 28 N.Y.S.2d 137, 
176 Misc. 592. 

‘W.Va. In suit by executor to estab- 
lish as evidence of indebtedness a note 
payable to testator and for decree for 
amount of note, defendant and his 
wife were incompetent. under statute 
relating to disqualification of a wit- 
ness to testify as to transactions with 
a decedent, to testify that before tes- 
tator’s death testator had asked that 
note payable to testator be changed, 
and that note be executed to defend- 
ant’s wife, and that such a note was 
executed and delivered to _ testator. 
Code 1931, 57-3-1.—Sperry v. Clark, 13 
$.H.2d 404. 

§ 424 


Oki. In action against executor on 
implied contract for mnecessaries fur- 
nished decedent, testimony of plaintiff 
that he had not been paid of such 
necessaries, the furnishing of which 
had been established by other wit- 
nesses, was not testimony of a “trans- 
action with decedent” in violation of 
statute providing that no party may 
testify in his own behalf in respect to 
any transaction or communication with 
a decedent when the adverse party is 
the executor of the decedent, where 
such party has acquired title to the 
cause of action immediately from de- 
eedent. 12 OkI.St.Ann. § 384.—Chan- 
dler v. Chapman, 114 P.2d 471. 

Tex.Civ.App. In action for interests 
in, sale of, and partition of proceeds 
of, lots claimed by plaintiffs as heirs 
of decedent, to whose wife, since de- 
ceased, lots were conveyed in his pres- 
ence by deeds appropriate to confer on 
him equitable title to half of prop- 
erty, grantor was not competent to tes- 
tify as to statements, then made by 
her to wife, that considerations re- 
cited in deeds were not paid or in- 
tended to be paid. Rey.St.1925, art. 
3716.—Skinner vy. Vaughan, 150 S.W.2d 
260, error dismissed, judgment correct, 


§ 430 
Pa. In suit in equity by administra- 
trix of estate of decedent to compel a 
nephew by marriage of decedent to 
account for bonds removed by him 
from safety deposit box of decedent 


_ transactions between the plaintiff 


Ringer 
Pa, 458 


§ 444 j 
Tex.Civ.App. In trespass to try. itle, 
if proper predicate for admissibility as 
an ancient document of letter writ 
by defendants’ predecessor in title 
30 years before trial could be lai 


ceased writer of letter, the admissibility 
of such evidence would not be a p 
by statute prohibiting a party to 
by or against legal representat: 
heirs of deceased person from test 
to any transaction with or sta 
by such deceased person. Ver 
Ann.Civ.St. art. 3716.—Smith v. 
152 S.W.2d 838. ie ‘ 


_ § 445 shag 
Ky. In action by administrator 
father’s estate against childre 


of certain bonds and notes at her 
ther’s death, but neither of them 
testify that their father gave th 


subds. 1, 2.—York’s Ancillary _ 
Bees 151 S.W.2d 28, 286 
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Ga.App. The indorser of a note 
an “interested party” in indorsee’s 
tion against maker’s executrix, an 


possession was incompetent as bas 
“transaction” with the deceased m: 
since it was equivalent to testimon 
that note was signed and delivered by 
deceased in same form as when Saba 
Code 1933, § 38-1603, subd. 4.—Win 
Hinson, 12 8.H.2d 172. | 
Ga.App. In action on note a 
maker’s executors, exclusion of ce 
checks on ground that they constitu 


dead person was not improper.— 
son v. Clarkson, 12 S.H.2d 468. 

Ky. In action by administrat 
father’s estate against children an 
others to obtain adjudication cone 
ing rights in certain property, §s 
was a competent witness to t 
that he had had possession of 
that he kept it at his home, 
that it had never been out of his 
Session, and daughter was compete 
to testify that she had had posses 
of certain bonds and notes at her 
ther’s death, but neither of them co 
testify that their father gave them 
respective securities which they h 
their possession. Civ.Code Prac. 
subds. 1, 2.—York’s’ Ancillary 
Hep menek 151 S.W.2d 28, 286 | 


that the trust should fully determin 
at the death of the last surviving chi 
of testator or by consent of all of test 


of establishing grantor’s intention that 
trust should terminate at grantor’s 
death was properly excluded under the 
dead man’s statute. Code 1939, §8§ | 
11257-11259.—Lunt v. Van Gorden, 294 
N.W. 351. 


§ 453 

Ala. Under statute precluding any 
person having a pecuniary interest in 
the result from testifying against the 
party to whom his interest is opposed 
as to any transaction with, or state- 
ment by the deceased person whose 
estate is interested, a physician in his 
action against administrator of estate 
of deceased debtor for services ren- 


a gi we 


Bes. ane 


‘ dered was competent to testify that 
| many persons for whom services were 
rendered and charged to decedent, as 
shown by original book entries, were 
tenants on deceased’s farm, and to.ex- 
plain that letter “v’ found in account 
filed in probate court meant visit, since 
such collateral fact did not constitute 
“transaction with decedent’? within 
“meaning of statute. Code 1923, § 7721. 
_  —Jones y. Belue, 200 So. 886. 
Pa.Com.Pl. On petition and rule to 
open judgment entered by executrix on 
note executed by daughter and son-in- 
: law of decedent the executrix’ objec- 
- tion to the depositions of the_son-in- 
: law on the ground that the decedent 
—- was not available to testify cannot be 
-* sustained because the son-in-law’s tes- 
_ timony was only the present fact that 
the account book was his book of origi- 
rele entry.—Trump vy. Barr, 48 Dauph. 


Neen! eo. ro. ee 


Pa.Orph. A witness, party tothe 
suit, and interested, is competent to 
prove book entries but nothing further. 

—In re Ewing’s eat 3 Fay.L.J. 161. 
Bt 45 


a Ala, In proceeding by executors for 
sale of property, deceased’s wife, who 
had a pecuniary interest in the result 
of the proceeding, and was called as 
a witness in behalf of the interest of 
-_ deceased’s estate, was incompetent to 
_. testify to details of oral agreement be- 
tween deceased and party opposing 
the sale. Code 19238, § 7721.—Pfingstl 
io) ov: Solomon, 197 So. 12. . 

- Yowa. Husband of one _ claiming 
bonds as donee of gift inter vivos 
- qualified himself as a witness by stat- 
ing that he did not engage in conversa- 


- case anything happened to donor. 
vay 1939, § 11257.—Bosserman v. Watson, 
-. 298 N.W. 804, 230 Iowa 627. 
By. Wis. In action to recover personalty, 
alleged to have been. subject. of gift 
- causa mortis to plaintiff by decedent, 
testimony of decedent’s brother that he 
heard decedent tell plaintiff that deced- 
ent was giving plaintiff some personal 
ss property was not incompetent, in ab- 
ss sence of showing that witness had any 
interest in or valid claim to any part of 
_. such personalty, or took any part in 
transactions or communications with 
decedent at time of alleged gift. St. 
19389, § 325.16.—Salmon vy. First Nat. 
Bank of Madison, 294 N.W. 866, 237 
mt Was. 153. 
we § 466 


£ Ala. Under statute, testimony of 
witness having a pecuniary interest in 
‘result of suit as to any transaction with 
or statement by deceased whose estate 
; is imterested in result of suit is inad- 
missible, notwithstanding the _ testi- 
mony is favorable to the interest of 

-, the estate, and witness is called in be- 
: half of such interest. Code 1923, § 
- %721.—Pfingst] v. Solomon, 197 So. 12. 
~~ In proceeding by executors for sale 
of property, deceased’s wife, who had 
a pecuniary interest in the result of 

the proceeding, and was called as a 
- witness in behalf of the interest of de- 

ceased’s estate, was incompetent to tes- 
4 tify to details of oral agreement be- 
tween deceased and party opposing the 
: sale. Code 1923, § 7721.—Pfingstl v. 
Solomon, 197 So. 12. 

Fla. In compensation proceeding 
widow’s testimony describing injuries 
received by her deceased husband and 
reciting an effort on her part and oth- 
ers to induce husband to submit to 
an operation for hernia which he de- 

¢ elined to do was admissible, since 

such testimony did not constitute tes- 
timony as to a “transaction” or ‘‘com- 
munication” with a deceased and 
: against interest of deceased’s personal 
d representatives, heirs, next of kin, as- 
D. signees, legatees, devisees or survivors 
within statute prohibiting such testi- 
mony. Comp.Gen.Laws 1927, § 4372; 
P Acts 1935, ec. 17481, § 16.—Dixie Laun- 
, dry v. Wentzell, 200 So. 860. 
Ky. In action in ejectment involving 
true boundary line between adjoining 
properties, a plaintiff’s testimony con- 
cerning statements made to such plain- 
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tiff by his deceased father concernin 
true. Notetes of the line should no 
have been admitted since such plaintiff 
was prohibited from testifying for 
himself concerning any statement made 
by a deceased person. Civ.Code Prac. 
§ 606, subd. 2.—Williams v. Waddle, 
148 S.W.2d 298, 285 Ky. 416. : 

Ky. Where father, mother, and min- 
or brother of deceased employee sought 
compensation as total dependents and 
each testified to the contributions made 
by deceased to support of the family, 
so much of testimony as related to 
transactions of individual witness with 
deceased was incompetent as evidence 
in support of individual’s claim, but 
each of claimants was a competent wit- 
ness for others, notwithstanding that 
testimony concerned transactions with 
and statements by the deceased. Civ. 
Code Prac. § 606, subd. 2.—Koppers 
Coal Co. v. Compton, 149 S.W.2d 543, 
285 Ky. 844. 

W.Va. A legatee whose legacy had 
been paid, was not an “interested par- 
ty’ within meaning of statute relating 
to disqualification of a witness to tes- 
tify as to transactions with a decedent, 
and was not incompetent to testify in 
suit by executor, as to contents of pa- 
pers exhibited to him by _ testator, 
where testimony was not given by 
legatee on his own behalf, and was 
not of such a character that it could 
be thereafter used for him. Code 1931, 
67-3-1.—Sperry v. Clark, 13 S.H.2d 404. 

Wis. In action to set aside fraudu- 
lent conveyance by deceased person, 
declarant who claimed no interest in 
the debt involved and was not testify- 
ing in her own behalf was competent 
to testify concerning communications 
with the deceased person.—Zimdars v. 
Zimdars, 295 N.W. 675, 236 Wis. 484. 


§ 468 

Ky. Where father, mother, and min- 
or brother of deceased employee sought 
compensation as total dependents and 
each. testified to the contributions made 
by deceased to support of the comaily 
so much of testimony as related to 
transactions of individual witness with 
deceased was incompetent as evidence 
in support of individual’s claim, but 
each of claimants was a competent wit- 
ness for others, notwithstanding that 
testimony concerned transactions with 
and statements by the deceased. Ciy. 
Code Prac. § 606, subd. 2.—Koppers 


Coal Co. v. Compton, 149 S.W.2d 543, 


285 Ky. 844. 


Ky. In action by administrator to 
secure an adjudication regarding rights 
in certain property, where widow’s 
only interest in estate was a monthly 
income fixed by will, and she had 
no interest in the litigation, although 
made a party defendant, widow was 
competent to testify that decedent had 
indorsed stock certificates to son, that 
she signed as a witness to his signa- 
ture, and that decedent gave the stock 
to son, as against objection that widow 
was testifying for herself against the 
estate and concerning facts coming to 
her knowledge by virtue of the mar- 
riage relation. Civ.Code Prac. § 606, 
subds. 1, 2.—York’s Ancillary Adm’r 
eon ie 151 S.W.2d 28, 286 Ky. 

oO. 


Tex.Civ.App. When the interests of 
parties nominally arrayed on opposite 
sides are in fact identical or allied, 
neither party will be permitted to call 
the other to testify as to a transaction 
with a person since deceased. Rev. 
$t.1925, art. 3716.—Hall v. Collins, 151 
S.W.2d 338, error refused. 

In suit against plaintiff’s sister and 
brothers to recover an interest in re- 
alty which plaintiff’s mother had con- 
veyed to the sister and one brother be- 
fore her death, the other brother, who 
was called by plaintiff as a witness, 
was not an “opposite party”. to plain- 
tiff, within statute respecting — testi- 
mony as to transactions with and 
statements Py a person since deceased, 
where such brother had filed a cross- 
action asking for relief similar to that 
sought by plaintiff, and claims of 
plaintiff and brother who filed cross- 
action were allied and parallel with re- 
spect to recovery of an interest in real- 


vn 

ns, 151 S.Wi2d 388, error refused. 
N.Y.App.Div. The prohibition against 

witness wishes 3 to personal transac- — 
tions between witness and decedent had 
no application, where witness was ex- 
amined in behalf of adverse party and 
not as witness in own behalf or inter- 


est. Civil Practice Act, § 347.—In re 
Hayden’s Will, 24 N.Y¥.S.2d 608, 261 
App.Div. 103. 


§ 476 

Ky. In action against estate of de- 
ceased husband and committee of his 
insane wife and against surety on com- 
mittee’s bond to recover assets of 
wife’s estate not accounted for, brother 
of insane person had no such personal 
interest as disqualified him from tes- 
tifying that he paid to his sister’s com- 
mittee sums received in payment of 
lien notes given by purchaser of a ferry 
owned jointly by brother and his sis- 
ter, where brother and his wife and 
committee for insane person executed 
release of lien note retained on ferry. 
Code Civ.Prac. § 606, subd. 2.—¥Fidelity 
& Casualty Co. of New York vy. 
Downey, 143 S.W.2d 869, 284 Ky. 72. 

N.Y.App.Div. An administrator who 
sought to enforce claim against estate 
of another decedent based upon alleged 
agreement of other decedent to leave his 
estate to administrator’s decedent or 
to children of administrator’s decedent, 
was not a “competent witness” as to 
conversations with other decedent, in 
view of Civil Practice Act providing 
that a person interested in the event 
shall not be examined as a witness in 
his own behalf or interest concerning 
a personal transaction or communica- 
tion between witness and deceased per- 
son, notwithstanding that administrator 
had no stake in the outcome even hay- 
ing waived his commissions. Civil 
Practice Act, § 347._In re Howe’s Es- 


ee 23 N.Y.S.2d 139, 260 App.Div. 
§ 478 
- Ark. In suit on claim against estate 


where witnesses for defendant testified 
that the account was paid in full by 
$500 check given by plaintiff to de- 
cedent, plaintiff was competent to tes- 
tify that account was paid in addition 
to $500 loan evidenced ‘by plaintiff’s 
check to decedent. Pope’s Dig. § 5154, 
—Bradford v. Reid, 149 S.W.2d 51. 

Fla. In proceedings involving issue 
whether claimant was deceased’s widow 
by reason of a common law marriage, 
her testimony as to common law mar- 
riage contract was admissible where 
administrator’s attorney cross-examined 
widow, and those claiming as deceas- 
ed’s heirs at law testified as to relation- 
ship between widow and deceased, since 
widow’s disqualification under statute 
concerning testimony as to transactions 
with a person since deceased was 
“waived’’. Comp.Gen.Laws 1927, § 
4372.—In re Thompson’s Hstate, 199 
So. 352. 

lowa. In order for executor or dev- 
isee to be “examined on his own be- 
half” within statute providing that 
statutory prohibition against testimony 
as to transactions with a person since 
deceased shall not extend to transac- 
tions or communications as to which 
an executor or devisee shall be ex- 
amined on his own behalf, such execu- 
tor or devisee must be a party to the 
action. Code 1935, §§ 11257, 11258 — 
In re Custer’s HMstate, 295 N.W. 848. 

If an executor, heir at law, or next 
of kin is a party to an action and in 
his own behalf testifies respecting any 
personal transaction or communication 
between deceased and opposite party 
or a third person interested in event 
of suit, such other party or interested 
person may testify respecting same 
transaction. Code 1935, §§ 11257, 
Lt Oe ipa re Custer’s Hstate, 295 N.W. 
Where claimants in proceedings 
against ancillary executor to establish 
claims against estate upon notes alleg- 
edly executed by decedent were inecom- 
petent under statute to testify regard- 
ing personal transactions with de- 
cedent, executor did not ‘waive’ in- 
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etency by having decedent’s wid- 
_oW, who was beneficiary under de- 
cedent’s will, and foreign executor tes- 
tify to facts showing lack of consid- 
eration for notes where widow and 
foreign executor were not parties to 
proceedings, since testimony of widow 
and foreign executor was not an ‘ex- 
amination on their own behalf” within 
statute regarding exceptions to statu- 
‘tory prohibition against testimony con- 
eerning transactions with a erson 
since deceased. Code 1935, §§ 11257, 
ce aw re Custer’s Hstate, 295 N.W. 


Mich. In suit by administratrix of 
her deceased father’s and his deceased 
mother’s estates against his brother to 
establish validity of mother’s warran- 
ty deed to plaintiff's father and cancel 
grantor’s subsequent quitclaim deed 
conveying same land to defendant, de- 
fendant waived objection to plaintiff’s 
testimony as to matters equally within 
grantor’s knowledge by also testifying 
to such matters. Comp.Laws 1929, § 
14219-—Tackaberry v. Monteith, 295 N. 
W. 236, 295 Mich. 487. 

A party to suit may object to op- 
posite party’s testimony as to matters 
equally within knowledge of one since 
deceased and rely on such objection, let 
such testimony be received without ob- 
jection, in which event he waives stat- 
ute prohibiting testimony, or offer 
equally incompetent testimony as_ to 
same matter, notwithstanding such ob- 
jection, in which event he waves both 
objection and statute. Comp.Laws 1929, 
§ 14219—Tackaberry v. Monteith, 295 
N.W. 236, 295 Mich. 487. : 

N.J.Sup. Under statute concerning 
testimony as to transactions with a 
lunatic or decedent, if representative 
of decedent offers himself as a witness 
and testifies to any transaction with or 
statement by decedent, the other party 
may then testify on his own behalf as 
to all transactions with or statements 
by decedent which are pertinent. to 
issue. N.J.S.A. 2:97-2.—Clayton v. 
Clayton, 17 A.2d 496, 125 N.J.L, 537. 

Wash. Where vendor of land testi- 
fied regarding conversations between 
her deceased husband and officers of 
purchaser corporation, she waived pro- 
tection of the statute respecting ad- 
missibility of evidence regarding trans- 
actions with deceased persons. Rem. 
Rev.Stat. § 1211—Johnson y. Medina 
Improvement Club, 116 P.2d 272. 

8 479 ‘ 

Cal.App. Plaintiff’s deposition, which 
defendant caused to be taken after be- 
ing served with summons, was admis- 
sible as evidence on plaintift’s behalf, 
though defendant died before trial and 
action then stood as one against his 
estate. Code Civ.Proc. § 1880, subd. 3; 
§ 2055.—McKee vy. Lynch, 104 P.2d 675. 

Fla. In proceedings involving issue 
whether claimant was deceased’s widow 
by reason of a common law marriage 
her testimony as to common law mar- 
riage contract was admissible where 
administrator’s attorney cross-examined 
widow, and those claiming as de- 
ceased’s heirs at law testified as to re- 
lationship between widow and deceased, 
since widow’s disqualification under 
statute concerning testimony as to 
transactions with a person since de- 
ceased was “waived”. Comp.Gen.Laws 
1927, § 4372.—In re Thompson’s Estate, 
199 So. 352. 

Il.App. A person may be called as 
a witness and interrogated on certain 
subjects without making him a witness 
as to all questions.—_In re Halaska’s 
Estate, 30 N.H.2d 119, 307 Ill.App. 
176 


Jowa. In proceedings against ancil- 
lary executor to establish claims 
against estate on notes allegedly exe- 
cuted by decedent, where claimants’ tes- 


timony regarding transactions with 
decedent was received subject to 
executor’s standing objection that 
_elaimants were incompetent to give 


such testimony because of dead man’s 
statute, executor did not ‘waive’ ob- 
jection to testimony by cross-examin- 
ing claimants in regard thereto. Code 
1935, § 11257—In re Custer’s Estate, 
295 N.W. 848. 


_ WITNESSES 
Iowa. Under statute decedent's sister 
was in the first instance incompetent to 
testify concerning what decedent told 


the sister about paying her for serv- 
ices rendered by the sister as decedent’s 


housekeeper, and when decedent told 
her, but after cross-examination of the 
sister which inquired into such matters, 
the sister was competent to testify 
thereto in detail upon re-direct exam- 
ination. Code 1989, § 11257.—Shoberg 
v. Rock, 298 N.W. 834, 230 Iowa 832. 
Ky. In action to set aside decedent’s 
deed to defendant, plaintiffs, by inter- 
rogating defendant at length concern- 
ing whole case as if on cross-examina- 
tion, waived provisions of statute pro- 
hibiting him from testifying as to 


conversations and transactions with 
decedent, and he became competent 
witness in his own behalf. Civ.Code 


Prac. § 606, subd. 2.—Martin yv. Mar- 
tin, 150 S.W.2d 696, 286 Ky. 408. 
Mo.App. In sole devisee’s suit to es- 
tablish vendor’s lien for unpaid pur- 
chase price on realty sold by testa- 
trix, purchaser’s incompetency to tes- 
tify regarding transaction with testa- 
trix was not ‘‘waived”’ by taking pur- 
chaser’s deposition in suit instituted 
by testatrix to cancel deed and by of- 
fering parts of that deposition in trial 
of that case which took place after 
testatrix’ death, since different issues 
were involved. Mo.St.Ann. § 1723, p. 
Boe on v. Wilmoth, 142 S.W.2d 


Tex.Civ.App. In will contest where 
contestants, on cross-examination of 
proponent, brought out that proponent 
had conferred with testatrix concerning 
the making of a will, proponent, upon 
redirect examination, should have been 
permitted to testify as to nature of 
conversations over objection that such 
testimony was inhibited by the “Dead 
Man Statute’, since contestants had 
opened the question of conversations, 
thereby giving proponent a right to 
bring out details. Rev.St.1925,- art. 
3716.—Bethel v. Yearwood, 142 S.W.2d 
927, error dismissed, judgment correct. 

Tex.Civ.App, Defendants did not 
‘waive’ the statutory prohibition 
against cross-complainant’s testimony 
respecting transactions with and state- 
ments by a person since deceased 
by cross-examining cross-complainant, 
where there was no cross-examination 
as to statements made by deceased and 
no similar testimony was offered from 
other witnesses. Rev.St.1925, art. 3716. 
—Hall v. Collins, 151 S.W.2d 338, er- 
ror refused. 

§ 481 


N.¥.Sur. Where claimant filed claim 
on a note executed by decedent, and 
executors to show payment introduced 
in evidence six canceled checks pay- 
able to claimant and aggregating same 
amount as face of note, admission of 
the checks did not authorize claimant 
to testify as to the purpose for which 
checks were given on ground that stat- 
utory prohibition against testifying as 
to personal transactions with decedent 
was removed by admission of checks. 
Civil Practice Act, § 347.—In re Seigle’s 
Estate, 26 N.Y.S.2d 410, 176 Mise. 15. 


W.Va. In suit by executor to estab- 
lish as evidence of indebtedness a note 
payable to testator and for decree for 
amount of note, the fact that executor 
made an unsuccessful attempt to intro- 
duce portion of testator’s will, which 
stated that he was the owner of the 
note on which suit was based, would 
not operate to make admissible testi- 
mony of defendant and his wife with 
reference to the note, where testimony 
was inadmissible under statute relating 
to disqualification of a witness to tes- 
tify as to transactions with a decedent. 
Code 1931, 57-3-1.—Sperry vy. Clark, 13 
S.H.2d 404. 

Where the statement of a deceased 
person is not admitted because self- 
serving, its attempted introduction does 
not permit the introduction of testi- 
mony to contradict or explain such 
statement, where testimony is otherwise 
incompetent under the statute relating 
to disqualification of a witness-to tes- 
tify as to transactions with a, decedent. 


cuted by decedent, 


EO Oe 


Code 1931, 57-3-1.—Sperry y. Clark, 13 
8.H.2d 404, ee : wie 
§ 486 qe Pia 
Iowa. In proceedings against ancil- — 
ary, executor to _ establish claims — 
against estate upon notes allegedly exe- — 
4 competency of 
claimants’ testimony regarding person- 
al transactions with decedent was prop- — 
erly challenged under a standing ob- ~ 
jection, by stipulation of parties, that 
claimants were incompetent under the ~ 
dead man’s statute. Code 1935, § ~~ 
11257.—In re Custer’s state, 295 NW. 
N.Y¥.App.Div. In will contest, where- 
in fourth wife of testator, who was 

chief beneficiary, was one of proponents 
and three children of testator by h 
first wife were contestants, exclusio 


ground that her testimony would not 
be binding on her co-beneficiaries under — 
will was error, where there was no at- — 
tempt to prove admissions or declara- 
tion by wife—In re Hayden’s Will, 24 
N.Y.S.2d 608, 261 App.Div, 103. 
Wis. An objection to asking wif 
whether she knew that plaintiff was 
making some claim against her hus- — 
band, since deceased, that the question 
called for a transaction with deceased 
person and for confidential and privi 
leged communications, and was imma- 
terial, was properly overruled as ad- 
dressed to the evidence and not to 
competency of the witness.—Zimdars v. 


Ky. The incompetency of a wit 
testifying on his own behalf as to a 
transaction with a deceased person may 
be waived by failing to object to such — 
testimony. Civ.Code Prac. § 606. 
Black Mountain Corporation vy. Jone 
142 S.W.2d 973, 283 Ky. 707. " 
Alleged incompetency of mother and 
step-father of deceased employee, who 
testified in compensation proceeding as — 
to transactions with deceased to show 
dependency, was waived by failure to © 
object. Civ.Code Prac. § 606.—Black 
Mountain Corporation y. Jones, 142 8S. 
W.2d 9738, 288 Ky. 707. : "3 
In action on notes by widow of 
payee against maker and administrator — 
of deceased surety, competency of mak- 
er and widow was waived by failure 
to file written exceptions to their — 
depositions and to obtain ruling of 
chancellor thereon. Civ.Code Prac. §§ 
586 to 589.—Goff vy. Charles, 143 S.W. 
2d 866, 284 Ky. 64. ary 


§ 492 
See Follis v. Albemarle Tp. [1941] 1 
Dom.L.R. 178. Ae ae 
§ 497 : es, 
Ky. The provision of statute relating © 
to Bureau of Vital Statistics, which ~ 
makes communications between patient — 
and physician privileged, relates only 
to such matters as arise under several ~ 
particularly named subsections of stat- 
ute, and otherwise comim.on law is still 
in force, and communications between — 
physician and patient, arising from 
professional relationship, are not “priv-_ 
ileged’”’. Ky.St. § 2062a-24; Civ.Code 
Prac. § 606, subd. 4.—Williams y. Tar- 
ter, 151 S.W.2d 783, 286 Ky. 717." 
Ohio App. A witness may refuse to — 
answer any question that seeks to elicit 
incompetent or irrelevant or privileged 
matter.—In re Heile, 29 N.H.2d 175, 65 
Ohio App. 46. i 
Ohio App. The statute defining what 
records are competent evidence does 
not inferentially repeal nor make an — 
exception to the statute providing for i 
the inadmissibility of privileged state- ’ 
ments, Gen.Code, §§ 11494, 12102-23. 
—LHikenberry vy. etepete 36 N.H.2d 27. 
5 


Cal.App. In action by administratrix 
of deceased’s estate to recover $5,000 
allegedly delivered by deceased to de- 
fendant, exclusion of testimony of both 
defendant and divorced wife as to com- 
marriage by de- 


munications during 
fendant to divorced wife, who was 
daughter of administratrix and _ de- 
ceased, was not error. Code Civ.Proc. 


- § 508 
§§ 4, 1881.—Perkins y. Maiden, 106 P. 
2d 232. 


Tex.Cr.App. The cross examination 
: of husband or wife testifying in be- 
po half<of the spouse must be confined to 
matters about which the witness has 
_ __ testified in -behalf of the spouse, and no 
' privileged communications or threats 
made by the one may ‘be testified to 
_ by the other.—Smith v. State, 150 S.W. 
2d 388. 
: § 511 


_ CaApp. Under statute relating to 
privilege against testifying to commu- 
nications between husband and wife 

without the consent of the other, a 
wife suing as beneficiary of policy on 

life of deceased husband, could not be 

_-_—- required to answer insurer’s interroga- 
_ tories regarding communications made 

Te by husband to wife regarding hus- 
band’s physical condition, and hence 
_ order of commitment of wife for con- 

tempt based on such refusal was void, 

where wife expressly refused to give 

‘her consent. Code Civ.Proc. § 1881, 
subd. 1.—In re De Neef, 109 P.2d 741. 

_ Ga. In husband’s action to estab- 


. lish trust in land which had been con- 
- yeyed to divorced wife, for that part 
of purchase price paid by husband, 
‘eross-examination of husband concern- 
ing what wife said when she handed 
certain paper to the husband was not 
objectionable on ground that it con- 
_ stituted confidential. communication 
-' between the husband and wife.—Sta- 
- tham y. Council, 9 S.H.2d 768, 190 Ga. 


S517. 
i § 512 
Ariz. In action for total permanent 
disability benefits under life insurance 
policy, plaintiff's former husband’s tes- 
 timony that he purchased insulin for 
_ plaintiff and saw her make tests of 
her urine to determine whether diabetes 
xisted before issuance of policy, as 
efendant alleged, was admissible as 
concerning acts done by spouses during 
_ marriage. not “confidential communica- 
tions” between them.—Posner v. New 
York Life Ins. Co., 106 P.2d 488. 


‘Ti, In suit to reform deed whereby 
grantor conveyed property to his wife 
until her remarriage and then to gran- 
_ tor’s daughter by former marriage, tes- 
~ timony of wife as to what grantor said 
to her when he handed her the deed 
was properly excluded since wife under 
tatute was incompetent to testify as to 
my conversation between them during 
overture, and by depositing deed in 
grantor’s trunk wife was not acting 
as grantor’s ‘agent’ within exception 
to statute. Smith-Hurd Stats. c. 51, § 
5.—Dunn v. Heasley, 30 N.B.2d 628, 375 
pals 43. 
Kan. Plaintiff, in action to set aside 
assignments of personalty by his wife 
before her death, could testify as to 
what he heard and saw pass between 
_ the assignor and other witnesses during 
her lifetime.—Brothers v. Adams, 107 P. 
2d 757, 152 Kan. 675. 


Tenn.App. In suit by surety on note 
to set aside as fraudulent the maker’s 
conveyance of land to wife, exclusion 
of testimony of maker that he owed 
eertain sum to wife was proper, under 
statute providing that neither husband 
- nor wife shall testify as to any matter 
that occurred between them by virtue 
of the marital relation. Code 1932, § 
 9777.—McDonald v. Baldwin, 148 S. 
| W.2d 385. 


Tex.Civ.App. In wife’s action for di- 
vorce for cruelty and for division of 
community property, permitting wife 
<A to cross-examine husband with refer- 
Ey ence to memoranda in an individual 
book of his admittedly made by him 
"og in his own handwriting, in which he 

listed data concerning hig salary, while 

he was living with wife was not error 
and did not violate constitutional right 

of husband.—Brown vy. Brown, 152 S.W.. 

2d 790, error refused. 

L Wis. A question addressed to wife, 
"i asking whether wife knew that plain- 
tiff was making some claim against her 
husband, since deceased, did not itself 
indicate that it called for confidential 
communication between husband and 
wife and hence was not objectionable 


fs 


3 


WITNESSES” 


on that ground.—Zimdars y. Zimdars, 
295 N.W. 675, 236 Wis. 484. 


525 

Ky. In action by administrator to 
secure an adjudication regarding rights 
in certain property, where widow’s only 
interest in estate was a monthly in- 
come fixed by will, and she had no 
interest in the litigation, although 
made a party defendant, widow was 
competent to testify that decedent had 
indorsed stock certificates to son, that 
she signed as a witness to his signature, 
and that decedent gave the stock to son, 
as against objection that widow was 
testifying for herself against the es- 
tate and concerning facts coming to 
her knowledge by virtue of the mar- 
riage relation. Civ.Code Prac. § 606, 
subds. 1, 2.—York’s Ancillary Adm’r 
oat eo 151 S.W.2d 28, 286 Ky. 


§ 531 : 

Ariz. In action for total permanent 
disability benefits under life insurance 
policy, plaintiff’s former husband’s tes- 
timony that he purehased insulin for 
plaintiff and saw her make tests of her 
urine to determine whether diabetes 
existed before issuance of policy, as de- 
fendant alleged, was admissible as con- 
cerning acts done by spouses during 
marriage, not “confidential communica- 
tions” between them.—Posner v. New 
York Life Ins. Co,, 106 P.2d 488. 

Generally, absolute divorce places di- 
vorced spouses in same position re- 
specting their competency as witnesses 
as though they had not been married, 
and each may testify for or against the 
other as to matters which came to their 
knowledge during marriage, unless 
such matters were in nature of con- 
fidential communications.—Posner vy, 
New York Life yr Co., 106 P.2d 488. 

32 


App.D.C. The rule of “privileged 
communications” does not apply to the 
discovery of facts within the knowledge 
of an attorney which were not com- 
municated by a client, though attorney 
became acquainted with such facts 
while engaged as attorney for client. 
—Hawley v. Hawley, 114 F.2d 745. 

Ga.App. In automobile accident case, 
trial court did not err in not requir- 
ing plaintiff to answer question wheth- 
er, after prior suit by plaintiff against 
third persons was over, plaintiff asked 
attorney about bringing action against 
defendant, since an answer would not 
have been material, and, if it was de- 
sired as a foundation for going into 
the confidential relationshi~ of attor- 
ney and client, the question was im- 
proper.—McDaniel y. Richards, 13 §. 
E24. 710. 

Ill.App. Procedure permitting an at- 
torney to be principal witness in a 
case in order to establish a claim 
against his client is apatust public 
policy.—Wisconsin Lime Cement Co, 
{yatoliman, 28 N.E.2d 801, 306 Ill.App. 

Ohio. The ends of justice require 
that clients should be safe in confid- 
ing to their counsel the most secret 
facts and to receive advice in the light 
thereof without peril of publicity, and 
disclosures made to this end should 
be as_ secret and inviolable as if the 
facts had remained in the knowledge 
of the client alone. Gen.Code, § 11494, 
—Foley v. Poschke, 31 N.B.2d 845, 137 


“Ohio St. 593, affirming 32 N.H.2d 858, 


66 Ohio App. 227. 

Wash. The statutory privilege 
against examination concerning com- 
munications between attorney and eli- 
ent should be carefully guarded, but 
should not be unreasonably extended. 
Rem.Rev.Stat. § 1214, subd. 2.—State 
v. Ingels, 104 P.2d 944. 

§ 545 

C.C.A.Mich. Where two persons em- 
ploy a lawyer as their common agent, 
their communications to him as to 
strangers will be privileged, but as to 
themselves, they stand on the same 
footing regarding the lawyer, and ei- 
ther can compel him to testify against 
the other regarding their negotiations 
in any litigation between them when 
the subject of the conversation ig com- 
petent.—Grand Trunk Western R. Co. 


v. 
he 


ahi 


H. W. Nelson Co., 116 F.2d 823 
aring denied 118 F.2d 252. 7 RE 
Ill.App. In action for value of build- — 
ing materials sold to defendants, an at- 

torney who had acted for both plain- 

tiff and defendants in attexnpting to 

collect claims from a third party, and 

which attorney had withdrawn his ap- — 
pearance for plaintiff when case came 

before trial court, should not have been 

permitted to testify for plaintiff con-— 
cerning conversations with defendants 

during the time that attorney was act- 

ing for defendants.—Wisconsin Lime & 

Cement Co. v. Hultman, 28 N.BH.2d 801. 

306 Ill.App. 347. 

Ohio App. Communications between 

an attorney and the agent of his client 

are entitled to same protection from 

disclosure as those passing directly be- 

tween attorney and client, and the 

agent as well as the attorney is pro- 

hibited from testifying with respect 

thereto except by consent of the client 

even though communications are made 

merely with a view to establishing re- 

lation of attorney and client and secur- 

ing professional aid, and, where privi- 

lege exists, it includes protection of 

name and address of client—In_ re 

Heile, 29 N.E.2d 175, 65 Ohio App. 45. 

Tex.Civ.App. Communications made 
to an attorney after one has been in- 
formed that no employment would or 
could be accepted are not “privileged 
communications”.—McGrede v. Rembert 
Nat. Bank, 147 S.W.2d 580, error dis- 
missed, judgment correct. 

The burden of proof to establish 
privilege on ground that an attorney 
and client relationship existed rest- 
ed on the one claiming the privilege — 
McGrede v. Rembert Nat. Bank, 147 
S.W.2d 580, error dismissed, judgment 
correct, 

§ 553 


Colo. Communications made to an 
attorney by client for purpose of being 
conveyed by attorney to others are not 
“privileged communications” within 
contemplation of statute concerning tes- 
timony of attorneys as to communica- 
tions by clients. ’35 C.S.A. e. 177, § 9, 
subd. 2.—Hill v. Hill, 107 P.2d 597. 

App.D.C. Testimony of an attorney 
identifying signature and handwriting 
of a_ client was not objectionable as 
based upon “privileged communica- 
tions” between attorney and client.— 
Hawley v. Hawley, 114 F.2d 745. 

N.J.Ch. Ir suit against administra- 
tor of deceased for specific performance 
of an alleged oral agreement of the 
deceased to make a will in favor of 
complainant, testimony of a solicitor 
that during deceased’s lifetime deceased 
told him that she wished to make a 
will, and that she had promised to 
leave complainant everything, was in- 
admissible as_ privileged.—Ehling v. 
Diebert, 15 A.2d 655, 123 N.J.Eq. 115. 

Ohio App. Communications between 
an attorney and the agent of his client 
are entitled to same protection from 
disclosure as those passing directly be- 
tween attorney and client, and the 
agent as well as the attorney is pro- 
hibited from testifying with respect 
thereto except by consent of the client 
even though communications are made 
merely with a view to establishing re- 
lation of attorney and client and secur- 
ing professional aid, and, where privi- 
lege exists, it ineludes protection of 
name and address of client.—In re 
Heile, 29 N.73.2d 175, 65 Ohio App. 45. 

§ 554 

Colo. In proceedings against plain- 
tiffs former husband for delinquent 
support money, admitting husband’s ex-. 
hibits consisting of letters written by 
plaintiff to attorney regarding support 
money did not violate statute con- 
cerning ‘privileged communications’”’ 
between attorney and client, where it 
was doubtful that attorney was em- 
ployed by plaintiff in a professional ca- 
pacity, and husband testified that he 
had read letters, and plaintiff, on cross- 
examination, asked for production of 
letters in order that plaintif€ might re- 
fresh her memory from them, since 
i “waived” privilege, if any. 

5 A.C. § 9, subd, 2.—Hiil 
v. Hill, 107 P.2d 597, 


nce action, 


party, was admissible. 
Act, § 353.—Flaherty v. Wunsch, 28 N. 
Y.S.2d 178. ae 

The privilege created by statute pro- 
hibiting disclosure of communications 
to attorneys and their employees does 
not reach to exeeution of release or to 
- gituations in which it is clear that 
there was no element of confidence or 
trust. Civil Practice Act, § 353.—Fla- 
herty v. Wunsch, 28 N.Y.S.2d 178. 


§ 560 

Ala. The statutes relating to the 
privilege protecting communications be- 
tween attorney and client were enacted 
‘to protect lawful transactions between 
attorney and client, anu not to effectu- 
ate or facilitate the commission of 
erimes. Code 1923, §§ 7658, 7726.— 
Sawyer v. Stanley, 1 So.2d 21 

No privilege attaches to a communi- 
cation between attorney and client re- 
garding establishment of a false claim, 
or perpetration of a fraud. Code 1923. 
is 7658, 7726.—Sawyer v. Stanley, 1 

0.2d 21. 

Attorney’s testimony that beneficiary 
asked him regarding existence of will 
without disclosing existence of pur- 
ported will subsequently produced by 
beneficiary was properly admitted as 
an exception to the general rule 
of “privileged communications’. Code 
1923, §§ 7658, 7726.—_Sawyer v. Stan- 
ley, 1 So.2d 21. 

La. Communications made by client 
to attorney before commission of a 
erime, or proposed infraction of law, 
for purpose of being guided or helped 
in its commission are not privileged.— 
oaake v. Childers, 199 So. 640, 196 La. 
554. 
In prosecution for knowingly forging 
and uttering an instrument purporting 
to be a last will in form of a nuncupa- 
tive will by private act with intent to 
defraud, statements of defendant to an 
attorney were not “privileged commu- 
nications’? where record showed that 
defendant had wanted attorney to pre- 
pare a purported will for deceased aft- 
er her death and had proposed that 
defendant and attorney could share in 
anticipated ill-gotten gains.—State v. 
Childers, 199 So. 640, 196 La. 554. 

An attorney’s testimony concerning 
what happened and what was stated 
when defendants came to attorney’s of- 
fice for legal advice with reference to 
purported forged wills was admissible 
over objection that testimony related 
to “privileged communications’, where 
state had previously shown by compe- 
tent evidence that defendants were at- 
tempting to establish false claims to 
deceased’s property.—State vy. Childers, 
199 So. 640, 196 La. 554. 

§ 562 

N.Y.App.Div. An attorney may not 
be compelled, at instance of hostile 
litigant, to disclose his retainer or 
nature of transactions to which it re- 
lated, when such information could 
be made the basis of a suit against 
his client. Civil Practice Act, § 353.— 
Miller vy. Stern, 27 N.Y.S.2d 374, 262 
App.Div. 5. 

§ 567 


Minn. In proceeding by testator’s 
daughter, who was not mentioned in 
testator’s will, to share in testator’s es- 
tate under statute, communications be- 
tween testator and his attorney who 
drew will were properly received in 
evidence, and were not “privileged.” 
Mason’s Minn.St.1927, § 8745.—In re 
Dorey’s Estate, 297 N.W. 561. 

Tex.Civ.App. Knowledge gained by 
attorney in regard to execution and 
drafting of wills is privileged during 
testator’s lifetime, but is temporary 
only, and after testator’s death attor- 
ney may testify to any facts affecting 
execution or eontents of the will.— 
Krumb v. Porter, 152 S.W.2d 495, er- 
ror refused. 

In will contest, court could consider 
testimony of attorney who prepared the 
will in determining existence of testa- 


of issues 


ity. Vernon’ 
umb y. Porter, 
2d 495, error refused. iii i 


§ 583 f NY 

Mo. In action against state high- 
way commission for breach of provi- 
sion in bridge construction contract 
requiring that list of qualified workers 
in the county be furnished contractor 
by employment agency, where action 
was tried to the court, letter by chief 
engineer of commission to its chief 
counsel, of which a copy was sent to 
contractor reciting that county employ- 
ment agency had not co-operated with 
contracto., was properly admitted over 
objection that letter was confidential, 
that the chief engineer was not present 
and could not be cross-examined, and 
that statement of engineer was ‘‘hear- 
say” and a conclusion. Rev.St.1939, § 
1228, Mo.St.Ann. § 1062, p. 1852.—Han- 
cock vy. State Highway Commission, 149 
S.W.2d 823. 

N.Y.Sup. On separate trial of issues 
relating to release in negligence ac- 
tion, testimony of attorney and his em- 
ployees concerning transactions, some 
of which occurred in presence of third 
party, was admissible. Civil Practice 
Act, § 353.—Flaherty v. Wunsch, 28 N. 
¥.S.2d 178. 

Ohio. In detective’s action for an 
amount claimed to be due for services 
rendered as a detective, matters com- 
municated by defendant to her former 
attorney, which were of confidential 
nature, and concerning which defend- 
ant had not voluntarily testified, were 
“privileged communications” under 
statute and were inadmissible against 
defendant even though the detective 
was present when the matters were 
communicated. Gen.Code, § 11494.— 
Fouley yv. Poschke, 31 N.E.2d 845, 1387 
Ohio St. 593, affirming 32 N.H.2d 858, 
66 Ohio App. 227. 

The general rule that communica- 
tions between an attorney and his cli- 
ent in presence of a third person are 
not privileged does not apply when 
such third person is agent of either 
the client or the attorney. Gen.Code, § 
11494.—Foley vy. Poschke, 31 N.B.2d 
845, 137 Ohio St. 593, affirming 32 
N.E.2d 858, 66 Ohio App. 227. 

Ohio App. Statements made by a 
defendant to investigators to be com- 
municated to defendant’s attorney were 
privileged as to defendant and inadmis- 
sible against him.—In re Heile, 29 N. 
H.2d 175, 65 Ohio App. 45. 

Communications between an _ attor- 
ney and the agent of his client are 
entitled to same protection from dis- 
elosure as those passing directly be- 
tween attorney and client, and the 
agent as well as the attorney is pro- 
hibited from testifying with respect 
thereto except by consent of the client 
even though communications are made 
merely with a view to establishing re- 
lation of attorney and client and secur- 
ing professional aid, and, where privi- 
lege exists, it includes protection of 
name and address of client.—In re 
Heile, 29 N.B.2d 175, 65 Ohio App. 45. 


Ohio App. The general rule is that 
when a third party is present, com- 
munications to the attorney and advice 
by the attorney to the client are not 
“privileged’’. Gen.Code, § 11494.—Foley 
v. Poschke, 32 N.H.2d 858, 66 Ohio 
App. 227, affirmed 31 N.H.2d 845, 137 
Ohio St. 593. 

An important exception to the gen- 
eral rule that when a third party is 
present, communications to the attor- 
ney and advice by the attorney to the 
client are not “privileged” is that when 
the third person present at a confer- 
ence between attorney and client is 
an agent of either, then there arises no 
presumption that such communication 
and advice were not made and given 
in confidence and they do not cease 
to be privileged because made in the 
presence of a third party. Gen.Code, 
§ 11494.—Foley v. Poschke, 32 N.W.2d 
858, 66 Ohio App. 227, affirmed 31 
N.E.2d 845, 137 Ohio St. 593. 

The presence of a private detective 
at conferences between client and at-. 
torney did not indicate that either the 
client or her attorney was speaking 


u 

_chke, 

(227 
Sti593 

~~ Ohio App. 


Ohio App. 6 

In a proceeding to probate a will, th 
attorney who prepared will for testa-— 
trix is a competent witness as to w ‘ 
took place and conversations had 
presence of attesting witnesses at - 
when they signed the will. Gen.Co 
§ 11494(1).—In re Fisher’s Will, 35 N. 
H.2d 784, 67 Ohio App. 6. : Tak 

Okl. In action to recover a balance 
of salary allegedly due under the terms 
of an oral contract of employment, es 
fendant’s former 
when 


d 
fendant tell plaintiff that his salary 
would be a certain amount as contend- 
ed by plaintiff, as against contenti 
that the statement was a “confiden 
communication”’.—Joy v. Litchfiel: 
P.2d 974. i 
To render an attorney incompeten 


for, or communications from or to, 
client, the transaction or communic 
tion must be confidential and must b 


Colo. In personal injury actio: 
fusal to permit plaintiff’s personal 
physicians to testify when ealled as 
witnesses by defendant was not 
where plaintiff had not called phy 
cians as witnesses, and plaintiff d 
waive statute prohibiting examin 
of physician as to information acqu 


consent, ’°35 C.S.A. ¢. 
& Co. v. Galloway, 114 P 
In action on war ris 
icies where government contende 
court erred in excluding parts of depo- — 
sition of physician who was an ac 
quaintance of insured and who e 
amined insured, court correctly ruled 
that so far as physician’s opinions ~ 
were based on information received 
professional confidence, they shoul 
excluded. D.C.Code 1929, T. 9, § - 
U. S. v. Witbeck, 113 F.2d 185. re 

Idaho. Testimony of contract doc- 
tors, employed jointly by employer a 
its employees, as to employee’s physica 
condition in compensation proceeding 
was not “privileged” under statut 
since as to doctors jointly employed by 
employer and employees the privilege — 
rule had no application to a proceed- 
ing before the Industrial Accident 
Board. Code eee ae | 16-208, subd. 4; 
§§ 43-902, 43-1108, 43-1201, 43-1405. — 
Skelly v. Sunshine Mining Co., 109 P. | 
2d 622. ss i 

Iowa. Where it is made to appear 
to the trial court that relationship of 
physician and patient existed, the bar | 
of the statute relating to privileged 3 
communication is applicable. Code i 
1935, § 11263.—Cross v. Equitable Life = — 
Assur. Soc... of U. S., 298 N.W. 464. F 

An insurer may not introduce evi- 
dence of communications between in- 
sured and his physician unless the in- 
sured first introduces testimony bear- - 


-s - 

i 

D.-*9'588 

’ ing on the subject matter claimed to 


4 be privileged, or there has been in 
policy application an express waiver 
by insured of right to claim the privi- 


lege. Code 1935, § 11263.—Cross v. Eq- 
uitable Life Assur. Soc. of U. S., 293 
N.W. 464. 


Ky. The provision of statute relat- 
ing to Bureau of Vital Statistics, which 
makes communications between patient 
and physician privileged, relates only 
to such matters as arise under several 

- particularly named subsections of stat- 
ute, and otherwise common law is still 
in foree, and communications between 
physician and patient, arising from 
professional relationship, are not ‘‘priv- 

' .. ileged”. Ky.St. 2062a-24; Civ.Code 
Prac. § 606, subd. 4.—Williams v. Tart- 
er, 151 S.W.2d 783, 286 Ky. T1T. 


on Mich. In beneficiary’s action on life 
policy defended on ground of false 
statements in insured’s application for 
5 reinstatement, physician could not tes- 
tify concerning information he had ob- 
tained incident to his professional re- 
lation with the insured. Comp.Laws 
1929, § 14216—Wohlfeil. v. Bankers 
Life Co., 296 N.W. 269, 296 Mich. 310. 
; N.Y. The privilege conferred by the 
statute providing that physicians, sur- 
--—s- geongs or nurses shall not be allowed to 
disclose information acquired in at- 
tending a patient in professional capac- 
ity applies to hospital records or docu- 
ments as well as to personal testimony 
of witnesses. Civil Practice Act, § 352. 
New York City Council v. Goldwater, 
Peteeealy N.H.20 81, 284 N.Y. 296, reversing 
20 N.Y.S.2d 717, 259 App.Div. 883, af- 
firming 20 N.Y.S.2d 712, 174 Misc. 389, 
appeal denied 21 N.Y.S.2d 395, 259 
— App.Div. 1002. é 
~The statute providing that physi- 
_--—s cians, surgeons or nurses shall not be 
allowed to disclose information ac- 
quired in attending patients in pro- 
fessional capacity should be liberally 
-  eonstrued. Civil Practice Act, § 352.— 
New York City Council v. Goldwater, 
PO Sst N-.2d 31, 284 N.Y. 296, reversing 
20 :N.Y.S.2d 717, 259 App.Diy. 883, af- 
firming 20 N.Y.S.2d 712, 174 Misc. 389, 
appeal denied 21 N.Y.S.2d 395, 259 
— App.Div. 1002. ; 
~~ ‘Where special committee designated 
by city council of city of New York 
. to investigate charges regarding mis- 
management of city hospital issued 
subpoenas to commissioner of hospital 
and superintendent of hospital in- 
_ volved, to produce books, papers, and 
‘records in accordance with city charter 
and Civil Practice Act provisions au- 
_ thorizing such procedure, commissioner 
and superintendent, under _ privilege 
ereated by statute providing’ that 
physicians, surgeons or nurses should 
not be allowed to disclose any informa- 
tion acquired in attending a patient in 
professional capacity, properly refused 
to produce any case cards or records 
which would disclose confidential infor- 
mation relating to diagnosis and treat- 
ment of patients. Civil Practice Act, §§ 
352, 354, 403 to 408; New York City 
Charter 1936, § 43.—New York City 
Council v. Goldwater, 31 N.H.2d 31, 284 
N.Y. 296, reversing 20 N.Y.S.2d_ 717, 
259 App.Div. 883, affirming 20 N.Y.S.2d 
712, 174 Misc. 389, appeal denied 21 N, 
Y.S.2d 395, 259 App.Div. 1002, 


N.Y. The statutes under the article 
entitled ‘‘Hvidence”’ providing that 
physicians, surgeons or nurses shall 
not be allowed to disclose information 
acquired in attending patients in pro- 
fessional capacity, in any examination 
a of the person as a witness, unless the 

provisions are expressly waived on the 

trial or examination by the person con- 
; fessing, the patient, or the client, lib- 
‘ erally construed, apply not only to ju- 

dicial proceedings, but to any examina- 
tion, and are applicable in any proceed- 
ing brought pursuant to other provi- 
sions of same article to compel disclo- 
sure of information. Civil Practice 
Act, §§ 351, 354, 403 to 408.—New York 
City Council v. Goldwater, 31 N.E.2d 
81, 284 N.Y. 296, reversing 20 N.Y.S. 
2d 717, 259 App.Div. 883, affirming 20 
N.Y.S.2d 712, 174 Misc. 389, appeal de- 
may 21 N.Y.S.2d 395, 259 App.Div. 


oe ee 


ed 1 e. 
WITNESSES 
Where special committee designated 

by city council of city of New York to 

investigate charges regarding misman- 
agement of city hospital issued sub- 
poenas to commissioner of hospital and 
superintendent of hospital involved, to 
produce books, papers, and records in 
accordance with city charter and Civil 
Practice Act provisions authorizing 
such procedure, commissioner and su- 
perintendent, under privilege created 
by statute providing that physicians, 
surgeons or nurses should not be al- 
lowed to disclose any information ac- 
quired in attending a patient in pro- 
fessional capacity, properly refused to 
produce any case cards or records 
which would disclose confidential in- 
formation relating to diagnosis and 
treatment of patients. Civil Practice 

Act, §§ 352, 354, 403 to 408; New 

York City Charter 1936, § 43.—New 

York City Council v. Goldwater, 31 N. 

W.2d 81, 284 N.Y. 296, reversing 20 N. 

Y.S.2d 717, 259 App.Div. 8838, affirming 

20 N.Y.S.2d 712, 174 Mise. 389, appeal 

oda 21.N.Y.S.2d 395, 259 App:Div. 


§ 590 ' 

App.D.C. In action on industrial life 
policy, hospital records made by an 
{ntern from information given him by 
insured showing that when policy was 
issued insured was suffering from 
heart disease and that she had re- 
ceived medical treatment before issu- 
ance of policy were inadmissible under 
statute forbidding disclosure by a phy- 
sician of any information obtained by 
him in his professional capacity, since 
an intern, though not licensed to prac- 
tice, is a ‘physician’ within the stat- 
ute. D.C.Code 1929, T. 9, § 20.—Eu- 
reka-Maryland Assur. Co. v. Gray, 121 
F.2d 104, 

In action on industrial life policy, 
evidence of hospital records showing 
autopsy on insured was not inadmissi- 
ble under statute forbidding disclosure 
by a physician of any information ob- 
tained by him in his professional ca- 
pacity, since the relation between a 
surgeon performing an autopsy and the 
body of a dead person is not a “physi- 
cian and patient relation.’ D.C.Code 
1929, T. 9, § 20.—Hureka-Maryland As- 
sur.sCoy VGray, 121 .ee2dy 04: 

Idaho. Testimony of contract doc- 
tors, employed jointly by employer and 
its employees, as to employee’s physi- 
cal condition in compensation proceed- 
ing, was not ‘privileged’ under stat- 
ute, since as to doctors jointly em- 
ployed by employer and employees the 
privilege rule had no application to a 
proceeding before the Industrial Acci- 
dent Board. Code 1932, § 16-203, subd. 
4; §§ 43-902, 43-1108, 48-1201, 43- 
1405.—Skelly v. Sunshine Mining Co., 
109 P.2d 622. 

Iowa. In action on life policy is- 
sued without medical examination, 
wherein defense was false representa- 
tions in policy application, physician 
who was present at autopsy held to as- 
certain cause of insured’s death was 
competent to give his opinion of cause 
of insured’s death based upon obser- 
vation made by physician at the autop- 
sy, since relation of physician and 
patient no longer existed. Code 1935, 
§ 11263.—Cross v. Equitable Life As- 
sur, Soc. of U. S., 298 N.W. 464. 

The ‘physician and patient relation- 
ship’’ within the privileged communi- 
eation statute ends upon death of the 
patient. Code 1935, § 11263.—Cross v. 
HWquitable Life Assur. Soc. of U. S., 
293 N.W. 464. 


Mass. In murder prosecution, de- 
fended on ground of insanity, permit- 
ting district attorney to interrogate de- 
fendant about statements made by him 
while under examination at an insane 
hospital was not error, even though 
physician at the hospital who was 
ealled as witness by defendant had 
furnished district attorney with the 
information on which the questions 
were based.—_Commonwealth y. Gordon, 
29 N.H.2d 719. 

In murder prosecution, defended on 
ground of insanity, there was no privi- 
lege as respects testimony by physician 
at insane hospital who was called as 


witness by defendant, and district at-— 
torney could examine such physician ~ 
concerning defendant’s statements at 
the hospital—Commonwealth y. Gor- 
don, 29 N.E.2d 719. 
§ 596 . y 

D.C.N.Y. The provision of New York 
Civil Practice Act prohibiting physi- 
cians from disclosing professional in- 
formation applies to hospital records 
made by physicians in course of at- 
tending a patient in a professional ca- 
pacity as well as to oral communica- 
tions with respect to which physicians 
might be requested to testify.—Civil 
Practice Act N.Y. § 352.—Munzer v. 
ie one American Line, 35 F.Supp. 


App.D.C. In action on industrial life 
policy, physician’s testimony that he 
had been called to attend and had at- 
tended and treated insured in a profes- 
sional capacity during two-year period 
immediately preceding issuance of pol- 
icy was not inadmissible under statute 
forbidding disclosure by a physician of 
any information obtained by him in his 
professional capacity. D.C.Code 1929, 

- 9, § 20.—Eureka-Maryland Assur. 
Co. v. Gray, 121 F.2d 104. 

Iowa. In action on life policy where- 
in defense consisted of alleged false 
representations made in application 
concerning previous diseases, consulta- 
tions with physicians, and _ hospital 
treatment, osteopathic physician was 
competent to testify that he attended 
insured on certain dates and took him 
to hospital where he spent the night, 
and exclusion of such testimony on 
ground that it was privileged consti- 
tuted prejudicial error, where policy 
was issued without medical examina- 
tion. Code 19385, § 11263.—Cross_ v. 
Equitable Life Assur. Soc. of U. S., 293 
N.W. 464. 

Ky. Under statute entitled, in part, 
“An Act to establish a Bureau of Vital 
Statistics and to provide for the im- 
mediate registration of all births and 
deaths throughout the State”, the pro- 
vision that for purpose of the act and 
“all other matter’ confidential rela- 
tions and communications between 
physician and patient should be privi- 
leged, is applicable only to transactions 
coming within purview of the Bureau 
of Vital Statistics as set out in sec- 
tions 6, 7, 13 and 14 of the act, and 
words and “all other matter” have no 
force and cannot be given effect of 
makin all communications between 
physician and patient “privileged com- 
munications’, since so construed pro- 
vision would be violative of constitu- 
tional provision that no law shall re- 
late to more than one subject and that 
shall be expressed in title. Act 1910, 
ce. 37; Ky.St. §§ 2062a-6, 2062a-7, 2062 
a-13, 2062a-14, 2062a-16; Const. § 51. 
—Boyd v. Wynn, 150 S.W.2d 648, 286 
Kye i738) 

The common-law rule that neither 
physician nor patient can claim privi- 
lege .of amet 7 to disclose confiden- 
tial communications between them in 
the course of physician’s attendance 
upon or treatment of patient in pro- 
fessional capacity prevails in Kentucky 
except ag communications are privi- 
leged with respect to the filing of re- 
ports required by the Bureau of Vital 
Statistics. Ky.St. § 2062a-24.—Boyd 
Ep kee 150 S.W.2d 648, 286 Ky. 


Minn. Disclosures made by a patient 
to physician concerning nonprofessional 
matters not necessary for treatment of 
patient were not ‘privileged communi- 
cations” within meaning of statute, 
and physician could testify concerning 
those disclosures in personal injury 
actions. Mason’s Minn.St.1927, § 9814 
(4).—Leifson vy. Henning, 298 N.W. 41. 

Mo.App. In action on life policies 
wherein defense was that false state- 
ments concerning health of insured 
were made in application for revival of 
policies after they had lapsed for non- 


payment of premiums, hospital ree- 
ords showing hospitalization of in- 
sured, diagnosis of his illness and 


cause of his’ death were inadmissible 
unless plaintiff waived statutory priv- 
ilege existing in her favor. Mo.St.Ann. 


- § 352.—Thomas v. Morris, 


“i 


physician’s negligence while in attend- 


> “privileged”. 


eiee ; § fyi " 
Ky. In action econ eae i 
eath of woman allegedly caused by 


ance upon her in parturition, physi- 
cian’s testimony as to what occurred 
during his professional visit, and what 
he ascertained in his examination, was 
not inadmissible on ground that it was 
Ky.St. § 2062a-24; Civ. 
Code Prac. § 606, subd. 4.—Williams v. 
Tarter, 151 Bae teaes 286 Ky. 717. 


Iowa. In action on life insurance 
policy, court properly refused to per- 
mit physician to testify that insured 
was suffering from disease which 
caused his death at time of application 
for policy. Code 1939, § 11263.—Noble 
v. United Ben. Life Ins. Co., 297 N.W. 
881, 230 Iowa 471. 


607 
Ohio App. Under the statute, hos- 
pital records are inadmissible in evi- 
dence as being privileged statements. 
Gen.Code, § 11494.—Wikenberry v. Mc- 
Fall, 36° N.B.2d 27. 


608 

Iowa. A physician had legal right 
to disclose in statement to life in- 
surer information as to disease from 
which insured suffered, without in- 
sured’s consent, as statute merely pro- 
hibits physician from. giving testi- 
mony in court or proceeding wherein 
he is witness under oath as to confi- 
dential communications to him. Code 
1939, § 11263.—Noble vy. United Ben. 
ete Ins. Co., 297 N.W. 881, 230 Iowa 
71. 


§ 616 

D.C.Ohio. Government files and rec- 
ords may be protected as confidential 
by departmental regulations.—Fleming 
v. Bernardi, 1 F.R.D. 624. 

D.C.Tex. The statute providing in 
effect that voluntary submission to 
treatment at Federal Narcotic Farm 


- shall not be used against the patient 


in any proceeding in any court and 
that the record of his voluntary com- 
mitment shall be confidential and not 
divulged, is for purpose of protecting 
a voluntary patient and of saving any 
such patient from forfeiture or abridge- 
ment of any of his rights as a citizen 
of the United States. 21 U.S.C.A. § 
232.—In re Spence, 37 F.Supp. 69. 
The statute providing in effect that 
voluntary submission to treatment at 
Federal Nareotic Farm shall not be 
used against the patient in any pro- 
ceeding in amy court and that the 
record of his voluntary commitment 


-shall be confidential and not divulged, 


is a “rule of evidence’. 21 U.S.C.A. § 
232.—In re Spence, 37 F.Supp. 69. 


A confidential report by any investi- 
gating officer to his superior is not 
such a “publication” of what he dis- 
covers as will render it illegal within 
the statute providing in effect that 
voluntary submission to treatment at 
Federal Narcotic Farm shall not be 
used against patient in any proceeding 
in any court, and that record of his 
yoluntary commitment shall be con- 
fidential and not divulged. 21 U.S.C.A. 
§ 232.—In re Spence, 37 F.Supp. 69. 

Cal.App. In motorist’s action for in- 
juries sustained in automobile colli- 
sion at intersection, wherein a state 
highway patrol officer, refreshing his 
memory- from memoranda, _ testified 
concerning length of skidmarks left on 
pavement by motorist’s automobile, tri- 
al eourt erred in refusing to require 
officer to produce memoranda for in- 
spection by motorist’s attorney on the 
ground that they were confidential re- 
ports of Motor Vehicle Department.— 
Kelliher v. Ray, 110 P.2d 712. 

N.Y. Public records, concerning cons- 
municable diseases compiled in acecord- 
ance with Public Health Law and Sani- 
tary Code, were not “privileged” with- 
in purview of Civil Practice Act, and 
could be made available in negligence 
action for purpose of proving that de- 
fendant was a typhoid carrier, and that 
she knew it. Public Heaith Law, § i 
et seq., §§ 2-b, 25; Civil Practice Act, 
36 N.W.2d 


question 2 


286° * }, answe 
N.Y.S.2d 473, 
1094, granting appeal 2 N 
261 App.Div. 970, reversing 25 
865, 261 App.Div. 970. ; a! 

An intention that records regarding 
typhoid fever should not be kept con- 
fidential is indicated by history of 
provision of Public Health Law relat- 
ing to compiling records of cominnnica- 
ble diseases, where legislature, in en- 
acting the provision, provided that 
report as to tuberculosis shall not be 
made public, and thereafter ameudcd 
provision by naming three other dis- 
eases, not including typhoid fever, as 
to which reports should be kept secret. 
Public Health Law, § 25; Civil Prac. 
tice Act, § 352.—Thomas vy. Morris, 36 
N.E.2d_ 141, 286 N.Y. 266, answering 
certified question 27 N.Y.S.2d 473, 261 
App.Div. 1094, granting appeal 25 N. 
Y.S.2d 865, 261 App.Div. 970, reversing 
25 N.Y.S.2d 865, 261 App.Div. 970. 

N.Y.App.Div. Information acquired 
for purpose of compiling records of 
communicable diseases as contemplated 
by Public Health Law and Sanitary 
Code is “privileged” within purview of 
Civil Practice Act. Public Health Law, 
§ 25; Civil Practice Act, § 352—Thom- 
as v. Morris, 25 N.Y.S.2d 865. 

Public records, concerning communi- 
cable diseases compiled in accordance 
with Public Health Law and Sanitary 
Code, were “privileged”? within purview 
of Civil Practice Act, and could not 
be made available in negligence action 
for purpose of proving that defendant 
was a typhoid carrier, and that she 
knew it. Public Health Law, § 25; 
Civil Practice Act, § 352.—Thomas v. 
Morris, 25 N.Y.S.2d 865, 

N.Y.Sup. Information secured 
through investigation of corporation by 
inspector of the Wages and Hours Di- 
vision of the Federal Labor Depart- 
ment was of a quasi confidential nature 
and inspector could not by subpcena 
be compelled to disclose the informa- 
tion in action by employee to recover 
overtime wages, particularly since em- 
ployee was not prejudiced in that he 
could subpoena the books and_ officers 
of the corporation and obtain the same 
information.—Shallow v. Markert Mfg. 
Co., 24 N.Y.S.2d 823, 175 Mise. 613. 

W.Va. Statements of persons to pub- 
lic officers investigating a crime or a 
possible crime are privileged, but the 
immunity from disclosure is not abso- 
lute.—State ex rel. Lykens v. Bouchelle, 
11 S$.H.2d 119. 

The head of a department where 
statements of persons to public officers 
investigating a crime ora _ possible 
crime, are reposed, will not ordinarily 
be required to disclose them by the 
courts, when, in the court’s opinion, 
the disclosure would be prejudicial to 
the public service.—State ex rel. Lyk- 
ens v. Bouchelle. 11 S.H.2a@ 119. 


619 
C.C.A.3. Where government showed 
that moneys deposited 


in taxpayer’s 
bank accounts were not included in 
his income tax returns, but taxpayer 
contended that the questioned portions 
of the funds actually belonged to his 
clients and were commingled with tax- 
payer’s own fund, the confidential re- 
lationship of attorney and client did 
not justify taxpayer in refusing to dis- 
close the identity of his clients. 26 U. 
S.C.A. Int.Rey.Code, § 293.—Mauch v. 
Commissioner of Internal Revenue, 113 
F.2d 555. Se, 

D.C.N.¥. The privilege accorded to 
attorney called as witness is privilege 
of client and not of attorney, and the 
client ean divulge his own secrets.— 
Knaust Bros. v. Goldschlag, 34 F.Supp. 


An attorney, called as witness, can- 
not elaim privilege, where client has 
voluntarily waived the 
Knaust Bros. v. Goldschlag, 34 F.Supp. 
87. 

A witness could not claim privilege 
as to matters sought to be elicited 
from him on oral examination by rea- 
son of relationship of attorney and 
client between witness and officers of 
plaintiff corporation, where officers had 
substantially disclosed the information 


privilege.— . 


schlag, 34 F.Supp. 87. — aes oe 

‘Mo.App. In action on life policies — 
wherein defense was that false sta 
ments concerning health of insure¢ 
were made in applications for revival ; 
policies after they had lapsed for no a 
payment of premiums, plaintiff, — ne 
was beneficiary under facility of pay-— 
ment provisions of the policy, was e 
titled to claim statutory privilege 
der which hospital records were 
missible, as against contention tha 
privilege could be claimed only by 
insured’s executor or administrato 
Mo.St.Ann. § 1731, p. 4011.—Fitzgera 
Mes Pe ctropoiiley Life Ins. Co., 149 


Tex.Civ.App. The privilege rel 
to communications between atto 
and client may be claimed by the 
ent, not the attorney.—Krumb vy. P< 
ter, 152 S.W.2d 495, error refus 

§ 621 M4 
An objection to asking — 
whether she knew that plaintiff 
making some claim against her 
band, since deceased, that the questi 
called for a transaction with deceas 
person and for confidential and pri 
leged communications, and was im 
terial, was properly overruled as 
dressed to the evidence and not to com 


7 


petency of the witness.—Zimdars © 


fo 


Zimdars, 295 N.W. 675, 236 Wis, + 
625 i ¢ 


Bank, 147 S.W.2d 580 Ly * 
judgment correct. , 
Trial court’s decisio 
evidence that testimony was not p 
ileged on ground that attorney and 
client relationship existed was oa 
clusive—McGrede v. Rembert | 
Bank, 147 S.W.2d 580, error dismiss 
judgment correct. 4 


§ 626 AUR 
C.C.A.Ga. Where defendant — 
sought to withdraw his plea of n 
contendere entered in conspiracy pros 
cution charged his counsel with m: 
conduct and discharged them 
“waived” the privilege attaching 
communications between counsel — nd. 
client with respect to issue of whether — 
counsel had exerted pressure on de- — 
fendant to enter the plea, and counsel 
could testify on such issue to contra- 
dict defendant’s testimony ass 
misconduct.—Farnsworth v. Sa 
115 F.2d 375, affirming 33 F.Supp. 
D.C.N.Y. The privilege accorde 
attorney called as witness is privilege — 
of client and not of attorney and th 
client can divulge his own_ secrets.— 
Epos Bros. vy. Goldschlag, 34 F.S1 
c,# 
Cal.App. A “waiver” by deceased — 
husband of privilege against testifying © 
to communications between husband 
and wife must have been such as woul “ 
amount to consent of husband. to e 
amination of wife. Code Civ.Proec. § 
1881, subd. 1.—In re De Neef, 109 P. 
2d 741. te ; 
A provision in life policy applicatio 
prepared by insurer, by which insure 
waived privilege of physician and p 
tient, would be deemed to have | 
tended that which was written and — 
nothing more, and hence did not oper- | 
ate as a waiver of privilege against 
testifying to communications between 
husband and wife. Code Civ.Proec. § 
1881, subds. 1, 4.—In re De Neef, 109 
P.2d 741. i 
Cal.App. A provision in life policy 
application prepared by insurer, by 
which insured waived privilege of 
physician and patient, would be deem- — 
ed to have intended that which wags 
written and nothing more, and hence 1 
did not operate aS a waiver of privi- 
lege against testifying to communica- : 
tions between husband and wife. Code J 
Civ.Proc. § 1881, subds. 1, 4.—In re De 
Neef, 109 P.2d 741. 
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: Colo. In proceedings against plain- 
tiff?’s former husband for delinquent 
support money, admitting husband’s 
exhibits consisting of letters written by 
plaintiff to attorney regarding sup- 
port money did not violate statute con- 
cerning “privileged communications” 
. between attorney and client, where it 
z was doubtful that attorney was em- 
ployed by plaintiff in a professional 
capacity, and husband testified that 
he had read letters, and plaintiff, on 
cross-examination, asked for protection 
of letters in order that plaintiff might 
_ refresh her memory from them, since 
~~ plaintiff “waived” rivilege, if any. 
Reso O.5A: c. 177, § §, subd, 2.—Hill yv. 
mb 1.07 P20 7597. 
ss Mich. In beneficiary’s action on life 
' policy, sustaining beneficiary’s objec- 
tion to testimony of physician regard- 
ing matter of privileged character was 
not error, notwithstanding blank form 
of proof of loss signed by beneficiary 
- contained provision authorizing phy- 
-sician consulted by insured and who 
had information regarding his personal 
history to disclose the same and _ tes- 
_ tify thereto. Comp.Laws 1939, § 
+ 14216.—Wohlfeil v, Bankers Life Co., 
© 296 N.W. 269, 296 Mich. 310. 
sh The right under statute regarding 
_ privileged communications to physi- 
_ cian cannot be changed or _ frittered 
away by stipulation of beneficiary of 
_ life policy in proof of loss so as to 
render physician’s testimony regard- 
- ing matters of privileged character af- 
fecting insured admissible. Comp. 
Laws 1929, § 14216.—Wohlfeil v. Bank- 
Sats Life Co., 296 N.W. 269, 296 Mich. 
_. Even though beneficiary, suing on 
life policy, had signed proof of loss 
authorizing physician consulted by in- 
sured and who had information re- 
garding personal history of insured 
to disclose the same and testify there- 
to, there was no error in rulings of 
_ trial court which prevented the physi- 
cian, consulted by insured, from tes- 
tifying relative to nature of: insured’s 
illness or as to what the physician 
learned through report submitted to 
_ him by hospital at which insured was 
. treated. Comp.Laws 1929, § 14216.— 
_ Wohlfeil v. Bankers Life Co., 296 N.W. 
_ 269, 296 Mich. 310. 
_ Neb. Where waiver addressed to 
- uny physician or surgeon, asking them 
- to furnish to fraternal benefit society 
upon request all information they 
might have concerning diagnosis, treat- 
ment and prognosis of any condition 
_ for which they prescribed for insured, 
was attached to application for addi- 
tional insurance, testimony of physi- 
- cian concerning examinations of in- 
on - sured or information gained thereby 


_ was.not inadmissible in action on the 


ix policy as a privileged confidential com- 


_  N.Y.Sup. In action to cancel life poli- 
ey on ground that insured in applica- 
tion falsely answered in the negative 
questions as to whether she had been 
an inmate of any hospital and as to 
what physicians she had _ consulted, 
where insurer’s witness, who was a 
member of hospital staff, testified on di- 
‘rect examination that insured, when 
confined to room in hospital at time 
before application for policy was exe- 
- euted, had a very “trivial sickness’, 
which in technical medical’ terms in- 
eluded in hospital records meant in or- 
dinary language that insured had a 
cold and sore throat, witness’ testimony 


-———Ss on: cross-examination that insured had 

i a cold and sore throat was not objec- 

x tionable on ground that evidence was 

i “privileged”.—Farmers & Traders Life 

i Ins. Co. v. Dalheim, 24 N.Y.S.2d 89, 175 
Mise. 145. 


Ohio App. A _ client “waives” his 
privilege only by testifying voluntarily 
to communications to his attorney and 
advice given by his attorney. Gen. 
Code, § 11494.—Foley v. Poschke, 32 
N.B.2d 858, 66 Ohio App. 227, affirmed 
31 N.E.2d 845, 187 Ohio St. 593. 

Where client on direct examination 
testified that she had met a private 


‘patient’s personal representative, 
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detective in her attorney’s office five or 
six times, her attorney could be called 
on rebuttal to testify to number of 
times that client had met private de- 
tective in attorney’s office. Gen.Code, 
11494.—Foley v. Poschke, 32 N.H.2d 
58, 66 Ohio App. 227, affirmed 31 N. 
W.2d 845, 137 Ohio St. 598. f 
Permitting client’s attorney to testify 
over client’s objection on rebuttal to 
many things not properly a part of re- 
buttal and as to which no proper 
foundation had been laid was error. 
Gen.Code, §§ 11420-1, 11494.—Foley v. 
Poschke, 32 N.E.2d 858, 66 Ohio App. 
227, affirmed 31 N.H.2d 845, 137 Ohio 
St1°593: ; 
Wash. In prosecution for perjury in 
testifying about campaign contribu- 
tions, where defendant testified that 
particular person had delivered par- 
ticular contribution, permitting the 
state to ask defendant whether he had 
told his counsel about such contribu- 
tion was not error. Rem.Rev.Stat. § 
aap subd. 2.—State v. Ingels, 104 P. 
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D.C.D.C. Decedent’s niece who was 
named as beneficiary in a prior will 
and who joined in caveat filed by her 
mother was not a “legal representa- 
tive” within statute authorizing the 
person afflicted or his legal representa- 
tive to waive physician’s privilege not 
to testify concerning confidential in- 
formation acquired in attending a pa- 
tient, and hence no error was commit- 
ted in refusing to permit niece to 
testify whether she would waive privi- 
lege. D.C.Code 1929, T. 9, § 20.—In re 
Cottrill’s Estate, 39 F.Supp. 689. 

Until a legal representative of a de- 
ceased person has been appointed, no 
authority exists to waive a physician’s 
privilege under statute prohibiting a 
physician from disclosing any confiden- 
tial information acquired in attending 
a patient without the consent of the 
person afflicted or his legal representa- 
tive. D.C.Code 1929, T. 9, § 20.—In re 
Cottrill’s Wstate, 39 F.Supp. 689. 


Ohio App. In death action by admin- 
istrator of decedent’s estate, exclusion 
of testimony of physician who attend- 
ed decedent as to cause of death on 
ground that it concerned privileged 
communication was erroneous, as such 
privilege may be waived by Meveascd 

en. 
Code, § 11494.—Colwell v. Dwyer, 35 N. 
H.2d 789. 
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D.C.N.Y. A “waiver” of New York 
Civil Practice Act prohibiting physi- 
eians from disclosing professional in- 
formation may be express by some for- 
mal statement on record to such effect 
or implied from some conduct or pro- 
cedure at the trial or in an examina- 
tion preparatory thereto, of the party 
entitled to assert the privilege. Civil 
Practice Act N.Y. §§ 352, 354.—Munzer 
Tepredin American Line, 85 F.Supp. 

Where plaintiff, in answer to inter- 
rogatories submitted to her under Rule 
of Civil Procedure, disclosed that she 
was at one. time insane, plaintiff 
“waived” her privilege provided by New 
York Civil Practice Act prohibiting 
physicians from disclosing professional 
information, so far as it related to com- 
munications with physicians concerning 
her mental condition. Civil Practice 
Act N.Y. §§ 352, 354; Rules of Civil 
Procedure for District Courts, rule 33, 
28 U.S.C.A. following section 723¢.— 
Munzer v. Swedish American Line, 35 
F.Supp. 493. 

D.C.Ohio. Where a party seeks re- 
lief in a court of law, he “waives” any 
privilege. which he otherwise might 
have had to withhold testimony re- 
quired by rules of pleading or evidence 
as a basis for such relief—Fleming y, 
Bernardi, 1 F.R.D. 624. 

, Ala. In action against city for in- 
juries suffered in fall after stumbling 
on stake embedded in sidewalk, one 
who gave plaintiff some treatment and 
made X-ray pictures of her injuries 
was a competent witness for city where 
his name was given to city and its 


eh Aes ¥ 


pre & 


representative interviewed him.—City of 


Birmingham v. Levens, 200 So, 888. 


Iowa. 
in his life policy application that he 
had consulted no physician did not 
constitute ‘‘waiver” of insured’s right 
to claim privilege of statute relating 
to privileged communications, when it 
was made to appear by a physician as 
a witness for insurer, in action on the 
policy, that insured in fact had con- 
sulted the physician, Code 1935, § 
11263.—Cross v. Equitable Life Assur. 
Soc. of U. S., 298 N.W. 464. j 

An insurer may not introduce evi- 
dence of communications between in- 
sured and his physician unless the in- 
sured first introduces testimony bear- 
ing on the subject matter claimed to 
be privileged, or there has been in pol- 
icy application an express waiver by 
insured of right to claim the privilege. 
Code 1935, § 11263.—Cross v. Hquita- 
Hes Life Assur. Soc. of U. S., 293 N.W. 


Minn. Where evidence in personal in- 
jury actions supported view that each 
of two physicians was in attendance 
on defendant, and one of the physicians 
was called by defendant to testify that 
defendant was not mentally clear when 
certain admissions adverse to defend- 
ant were made by him after auto- 
mobile accident, defendant thereby 
“waived” a right to insist that the 
other physician withhold his view that 
defendant was mentally clear.—Leif- 
son v. Henning, 298 N.W. 41. 

Mo.App. Where plaintiff who was 
beneficiary under facility of payment 
provisions of life policies authorized 
copy or abstract of hospital records to 
be taken and made a part of proof of 
death submitted to insurer, but no 


‘copy or abstract of any of the records 


was actually taken or made a _ part 
of the proof of death, plaintiff by sign- 
ing the authorization did not “waive” 
right to object to admission of hos- 

ital records in action on the policies. 

o.St.Ann. § 1731, p. 4011.—Fitzger- 
ald_v. Metropolitan Life Ins. Co., 149 
S.W.2d 389. 

Plaintiff who furnished proofs of 
death of insured on blanks furnished 
by insurer, including certificate of 
physician who attended insured at hos- 
pital during last illness, did not 
“waive” right to rely on incompetency 
of hospital records in action on life 
policies, especially where it was not 
shown whether the records were made 
by such physician. Mo.St.Ann. § 1731, 
p. 4011.—Vitzgerald v. Metropolitan 
Life Ins. Co., 149 S.W.2d 389. 


Neb. Where proof of death given to 
fraternal benefit society, signed by 
beneficiary, contained statement au- 
thorizing physicians and hospitals to 
make statements!concerning decedent’s 
condition, there was a definite “waiv- 
er” of the introduction of such evi- 
dence in action on policy, which in 
connection with waiver of privilege by 
insured attached to his application, 
rendered insured’s statements to phy- 
sician relative to his condition admis- 
sible though not made in beneficiary’s 
presence. Comp.St.1929, 20-1206.— 
Willis v. Order of Railroad Telegraph- 
ers, 296 N.W. 443. 

Where application for additional fra- 
ternal benefit insurance contained 
waiver asking physicians or surgeons 
to furnish to insurer upon request all 
information concerning diagnosis, 
treatment and prognosis: of any eon- 
dition for which they prescribed for 
insured, and proof of death signed by 
beneficiary authorized any physician, 
hospital or association to give in- 
formation in connection with illness or 
treatment of insured, and_ beneficiary 
executed special waiver and authoriza- 
tion to particular hospital, hospital 
records were admissible when offer 
thereof was limited to evidence that 
was already in the record. Comp.S8t. 
1929, § 20-1206.—Willis v. Order of 
Railroad Telegraphers, 296 N.W. 4438. 

N.Y.Sup. Where action is brought in 
behalf of an incompetent insured and it 
puts in issue the nature and extent 
of disability and evidence is given on 
that issue, privilege is “waived”, al- 


The fact that insured stated 


ay 


_ Ala. Where accused’s ex-wife was 
called as state’s witness and accused 
requested court to instruct ex-wife that 
_ She did not have to testify about any- 
_ thing that took place during time she 
was married to accused unless she 
elected to testify, and court stated 
that husband and wife may testify eith- 
er for or against each other in a crim- 
inal case, but are not compelled to do 
So, and wife thereafter elected to tes- 
tify and was again informed that she 
could not be compelled to testify un- 
ess she elected to, admission of ex- 
wife’s testimony was not error. Code 
arty 5639,—Naugher v. State, 1 So. 


Il.App. Where physician testified 
for unmarried plaintiff that after the 
automobile accident complained of 
plaintiff was extremely nervous and 
complained of cessation of menstruation, 
and plaintiff permitted the statement to 
stand, door was opened to cross-exam- 
ination on cause of failure of menstrua- 
tion, and permitting cross-examination 
on birth of child to plaintiff was not 
reversible error.—Cochran v. Koller, 33 
N.E.2d 910, 810 Ill.App. 91. 
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Idaho. In action to recover disabil- 
ity benefits under life policy, where 
insured, in application for policy, stip- 
ulated that he waived all provisions 
of law forbidding physician from testi- 
fying as to any information acquired 
by him in attending or examining him, 
trial court was justified in ordering 
that certain X-ray pictures taken by a 
physician in insured’s employ be sub- 
mitted before trial to insurer’s physi- 
cian for examination. Code 1932, § 16- 
203.—Murphy v. Mutual Life Ins. Co. 
of New York, 112 P.2d 993. 

Iowa. An insurer may not introduce 
evidence of communications between in- 

sured and his physician unless the in- 

sured first introduces testimony bear- 
ing on the subject matter claimed to be 
privileged, or there has been in policy 
application an express waiver by in- 
sured of right to claim the privilege. 
Code 1935, § 11263.—Cross y. Equita- 
ble Life Assur, Soe. of U. S., 293 N.W. 
464. 

Iowa. The statute prohibiting phy- 
sician from giving testimony disclosing 
confidential communications to him was 
not “waived” directly or impliedly by 
insured’s consent in application for life 
insurance policy to physician’s dis- 
closure to insurer of any information 
acquired in atten die insured, as such 
statute relates only to giving of testi- 
mony by physician. Code 1939, 
11263.—Noble vy. United Ben. Life Ins. 
Co., 297 N.W. 881, 2380 Iowa 471. 

Ohio App. Where insurer failed to 
attach application to life policy as re- 
quired by statute, insurer was not en- 
titled to use provision in application 
waiving all right accorded to insured 
and those who might claim under her 
by privileged communication statute 
to support admissibility of testimony 
of physician who attended deceased 
insured in action on policy. Gen.Code, 


§§ 9389, 9420, 11494.—Campbell v. 
js a ap Life Ins. Co., 34 N.H.2d 
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Or. In action for death from inju- 
ries suffered in automobile collision, 
trial court’s refusal to instruct state 
police officer, testifying for plaintiff, 
to indicate skid marks, shown on map 
drawn by him, on scale consistent with 
width of highway pavement at place of 
accident, after witness stated that he 
was unable to do so, was not error.— 
Babcock v. Gray, 107 P.2d 846. 
§ 650 
N.Y.Sup. Where there was no. proof 
other than the testimony of infant 
plaintiff as to happening of accident, 
- court erred in accepting unsworn state- 
ment of infant plaintiff and granting 
judgment in her favor.—Afsanick v. 
Goldberg, 24 N.Y.8.2d 533. 


\ 


es 


itnesses 


abuse of discretion —Silva y. Dias, 116 
P.2d 496. - 

In action to have a deed adjudged a 
mortgage and to quiet title, wherein 
attorney who was one of the defend- 
ants, claimed that deed was executed 
to another defendant to secure attor- 
ney’s fees for services to be performed 
by attorney, and that he had performed 
such services of a eertain value, trial 
court did not err in permitting attor- 
ney to testify in narrative form instead 
of by question and answer.—Silva vy. 


Dias, 116 P.2da 496. 
8 669 
Ariz. Permission to use objects for 


purpose of illustrating evidence is 
largely in trial court’s discretion.— 
Posner vy. New York Life Ins. Co., 106 
P.2d 488. 

In action on life insurance policy to 
recover benefits for total permanent 
disability, alleged to have been caused 
by arthritis, court did not err in allow- 
ing physician, who was_expert on 
arthritis, to explain methods of taking 
X-ray pictures by using X-ray plates, 
taken of another patient than plaintiff, 
during such physician’s testimony as to 
effects of hypertrophic arthritis.—Pos- 
fe v. New York Life Ins. Co., 106 P.2d 

Cal. In prosecution arising out of 
bombing, wherein experts testified ex- 
tensively concerning fragments of 
bomb found, admitting in evidence a 
model bomb representing approximate- 
ly the type of bomb apparently used 
by defendants, to illustrate the expert 
testimony, was not error.—People v. 
Kynette, 104 P.2d 794, superseding 97 
P.2d 287. 

Utah. In action to quiet title, maps 
which were merely illustrative of what 
witnesses testified to were admissible, 
where witnesses had illustrated their 
testimony by maps already drawn and 
testified in detail regarding each one, 
indicating what witnesses thought was 
size, shape, and location of structures 
on the premises.—Merrill v. Bailey & 
Sons Co., 106 P.2d 255. 
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Ala. In assumpsit based on an 
agreement whereby plaintiff agreed to 
clear woodlands of defendant and have 
as compensation for such clearing the 
wood cut and use of fands for cul- 
tivation for a fixed period, wherein de- 
fendant filed a counterclaim for value 
of timber allegedly taken by plaintiff 
from lands other than that cut in clear- 
ing under the agreement, questions to 
witnesses by defendant as to quantity 
and value of timber removed from 
lands by plaintiff which were not limit- 
ed to timber wrongfully cut and re- 
moved were properly excluded.—John- 
ston vy. Isley, 198 So. 348. 

Ky. In action for personal injuries 
and damage to automobile in collision 
with truck, not shown to have been 
owned by corporate defendant or 
driven by individual defendant, ques- 
tion propounded while plaintiff was 
testifying: ‘‘You charge in your peti- 
tion? 41% s%0 that your car was 
wrecked by a truck of (corporate de- 
fendant) driven by (individual defend- 
ant); will you please tell the jury 
just how this accident happened ?’’, wag 
objectionable as in improper form.— 


Wheeldon y. Regenhardt Const. Co., 
145 S.W.2d 627, 284 Ky. 608. 

§ 675 
Ala.App. Where question as pro- 


pounded was indefinite, vague, and un- 
certain, and failed to disclose material- 
ity of the evidence sought. thereby, ob- 
jection thereto was properly sustained. 


—Goodson vy. State, 197 So. 69, cer- 
tiorari denied 197 So. 70. 
§ 677 
©.0.A.Kan, It is not error for court 


to sustain objection to a question the 
answer to which would be competent 


evidence, if question ig lead 


i 
nie 


Y 


suggestive, or calls for conclu 
Thatenhorst v. U. S., 119 F.2d 5 
ati 682 Ip 


action a 
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La. A question which clearly r 
ferred to a statement which had bee 
made by a witness in answer to a pr 
vious question during course of leng 
thy examination was not objectionabl 
as a “leading question’.—State 
Shuff, 3 So.2d 278, 198 La. 67. — 
687 


8 : 
Cal.App. On direct examination of — 
witness, leading questions may be 
asked in court’s discretion when it ap- 
pears that interests of justice so re 
quire. Code Civ.Proc. § 2046.—People — 
v. Sparks, 112 P.2d 974. Gee tas 
In burglary trial, court’s ruling, p 
mitting prosecution to ask leadi 
questions of prosecution’s witness, w 
aided and abetted defendant in com- 
mission of crime, held not abuse 
discretion. Code Ciyv.Proc. § 20: 
People v. Sparks, 112 P.2d 974. — 
Cal.App. On direct examinatio 
witness in a criminal 7 


tion of the trial court when it appear 
that interests of justice so rec 
Code Civ.Proc. § 2046.—People 
son, 115 P.2d 598. 


of the trial court.—Kimball v. S 
10 S.H.2d 240. : 

Mo. Leading questions are ; 
within trial court’s discretion.—¥Findley _ 
v. Johnson, 142 S.W.2d 61. ae 

N.H. The admission or exclus 
leading questions is a matter w 3 
discretion of the trial court.—Sullivan 
y. Sullivan, 18 A.2d 828. ‘ules 

N.C. Whether counsel should © 
permitted to ask a leading question 
within the discretion of the trial judge, 
and the exercise of that discretion will 
not be reviewed on appeal.—McKay 
uy Bullard, 14 S.H.2d 657, 219 N.C 


9. . : 
Ohio App. In criminal prosecution, 
the allowing or refusing of leading’ 
questions in examination of a witness — 
is largely in discretion of trial court. 
and are not grounds for reversal whe 
no prejudice appears.—Sulkin v. Sta 


33 N.H.2d 42, appeal dismissed 
N.E. 485, 130 Ohio St. 197. 
Ohio App. The latitude of examin 


tion by use of leading questions re 
largely in discretion of trial cour 
Licayoli vy. State, 34 N.E.2d 450. . 
8 694 oT ee 
Md. In_bailor’s action for loss of — 
fifty $1,000 gold certificates and $500 
in currency from safe deposit box in 
vault of defendant bank, refusing to — 
permit bank’s witness to answer ques- — 
tions regarding whether any man came © 
into the same room at the same table 
while witness was there and examined 
his box, and whether witness could 
say how the man was dressed, was not 
error, where witness had previously tes- 
tified that he could not identify the 
man that he had seen in the coupon 
room.—Takoma Park Bank y. Abbott, 
19 A.2d 169. 


718 
C.C.A.Ga. Under common iaw, trial 
judge may assist accused in question- 3 


ing witnesses in a criminal case, espe- : 
cially where accused has no counsel,— = 
Sanford v. Robbins, 115 F.2d 435. 
C.C.A.I11, Trial judge must conduct 
trial in an orderly way with a view to 
eliciting the truth and to attaining jus- 
tice between the parties, and in so do- 


id 
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ing he may interrogate witnesses.—U. 
S. v. Glasser, 116 F.2d 690, certiorari 
granted Glasser v. U. S., 61 S.Ct. 835, 
Kretske vy. U. S., 61 S.Ct. 835 and Roth 
Wo U. Se 6h) S.Ct 835. 

C.C.A.Kan. A trial court should re- 
ceive evidence of all litigants attentive- 
ly and impartially, and there is no 1m- 
propriety in trial judge examining or 
eross-examining witnesses provided lit- 
igants are not deprived of their oppor- 
tunity to examine and_ cross-examine 
the ‘same witnesses.—National Mut. 
Casualty Co. of Tulsa, Okl., v. Hisen- 
hower, 116 F.2d 891. 

Cal.App. A trial judge should par- 
ticipate in examination of witnesses in 
a criminal case in so fair and impar- 
tial a manner as to avoid conveying to 
jury an impression that he thinks de- 


ue fendant is guilty of offense with which 


charged and that he desires jury to 
return verdict of conviction.—People 
y. Butterfield, 105 P.2d 628. 

In a criminal case, it is the trial 
judge’s privilege and duty to ask ques- 
tions of any witness in a fair and dis- 


-ereet way to elicit facts which are 
material to a just determination of 


‘VG oo ate y. Butterfield, 105 P.2d 
6628. 
Cal.App. Where prosecution was 


tried to trial court, trial judge was not 


c.. bound to tacitly await presentation of 


_ trial I 
questions to witnesses under certain 
-eircumstances.—McLaughlin y. Munici- 


such facts as attorneys chose, or were 


i able, to develop, and if during exami- 
- nation of witnesses judge desired to be 
informed on points mentioned in testi- 


mony, it was proper for him to ask 
questions for purpose of developing 


- facts in regard to such points.—People 


vy. Miller,.106 P.2d 239. 

_ Mass. The duty of judge to be guid- 
ing spirit and controlling mind at a 
includes right to put proper 


pal Court of Roxbury Dist. of City of 
Boston, 32 N.H.2d 266, 308 Mass. 397. 
N.H. In arson prosecution court’s 


‘interrogation of witnesses did not con- 
stitute error where purpose of ques- 


tions asked was only to elucidate mat- 


ters in testimony of witnesses and 


court’s feelings upon merits of case 
were in no way _ betrayed.—State y. 


White, 14 A.2d 253. 


Okl. The questioning by trial judge 


of a witness as to the truthfulness 


of her testimony did not violate rule 


- eonecerning comments by a trial judge 


on the truth or falsity of testimony, 


where the questioning occurred after 
jury had been excused and was not 
done in jury’s presence.—Empire Oil & 


Refining Co. v. Fields, 112 P.2d 395. 
-Pa.Com.Pl. Where, in case of col- 


jision between a passenger car stalled 


on a public highway and a truck, due 
to skidding of truck, the testimony of 
witnesses being conflicting, verdict is 
iven in favor of plaintiff-husband for 
fiaid ges to his car and to his wife for 
personal injuries to her, and plaintiffs 
take rule for a new trial for inade- 
quacy of verdict and the action of the 
trial judge in asking witnesses wheth- 
er any other occupant of the car than 
the wife of the plaintiff-husband was 
injured, as being prejudicial to the 
plaintiffs’ case. Held, that rule for 
new trial will be discharged.—Roberts 
v. Cecci, 42 Lack.Jur. 101. 

A trial judge has the right to ask 
questions of witnesses in order to 
clarify any portion of their testimony 
or to elicit the truth.—Roberts v. Cec- 
ci, 42 Lack.Jur. 101. 

§ 719 

Okl1.Cr.App. Repeated interrogation 
of witnesses by the trial court consti- 
tutes error, if the interrogation tends 
to indicate the trial court’s opinion as 
to the defendant’s guilt, and whether 
such conduct is reversible error de- 
pends on all of the facts in the case. 
—Little v. State, 115 P.2d 266. 

§ 720 


Cal.App. Where prosecution was 
tried to trial court, defendant could not 
complain that trial judge asked lead- 
ing questions of witnesses for prosecu- 
tion.—People v. eed 106 P.2d 239. 

7 


Mass. In motorist’s action for in- 
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juries sustained in collision between 
automobile and horse-drawn milk 
wagon, where defendant in response to 
plaintiff’s questions, testified that at 
the exact time of the accident driver 
was making a “delivery” at a named 
address and that horse and wagon 
were not fastened ‘between deliveries” 
and the word ‘deliveries’ as used in 
questiong referred to several series of 
acts of driver in leaving his wagon, 
entering upon premises of customer, 
depositing milk there and returning 
to the wagon, word “between’’ would 
not be read as if it were “during”, 
notwithstanding that plaintiff intended 
to use the word “during”, since the 
two words have very different significa- 
tion and witness was not obliged to 
surmise that his questioner meant 
something different from that which 
he expressed.—Karp vy. Whiting Milk 
Co., 30 N.H.2d 828, 308 Mass. 60. 

A party has the privilege of fram- 
ing his own interrogatories, and the 
party interrogated may answer _ the 
questions as they are propounded to 
him, but he is not obliged to surmise 
that his questioner meant something 
different than that which he expressed. 
—Karp v. Whiting Milk Co., 30 N.H.2d 
828, 308 Mass. 60. 

N.J. In action for disability bene- 
fits under life policies, answer of wit- 
ness that there was no change in his 
physical condition was competent to 
question whether he had done any 
work after the accident some 10 years 
previously and whether on date pay- 
ments had stopped witness was able 
to do any work that he had not done 
theretofore, particularly where court 
addressed several questions to witness 
who answered and thereby removed 
any possible fault in the situation.— 
Raub v. Mutual Life Ins. Co. of New 
York, 18 A.2d 37, 126 N.J.L. 164. 

Tex.Civ.App. A witness cannot be re- 
quired to answer a question yes or no 
when the nature of the question is not 
such as to make such an answer ap- 
propriate, since it is the witness’ right 
to so answer that he may state the 
truth and have the jury clearly under- 
stand his answer.—United Employers 
Casualty Co. v. Marr, 144 S.W.2d 973, 
error dismissed, Heed ey correct. 

‘27 

Tex.Civ.App. Where witness in tres- 
pass to try title suit was asked wheth- 
er he told certain person at a certain 
time that he had a claim against estate 
for taking care of decedent during the 
last year or two of her life and wit- 
ness answered “I told him that she 
gave it to me,” answer was properly 
withdrawn as not being responsive.— 
Pierce v. Baker, 143 S.W.2d 681, error 
refused. 
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Mo. In street car motorman’s ac- 
tion for injuries sustained in a crossing 
collision between street car and loco- 
motive in Kansas, motorman’s testi- 
mony on contested issue whether en- 
gine was standing or moving slowly 
forward when motorman started to 
cross tracks, to the effect that it ap- 
peared to him to be standing and in 
his judgment was standing, was com- 
petent.—Hubank vy. Kansas City Ter- 
minal Ry. Co., ever hs 193 


N.Y.App.Div. The statement of trial 
counsel when he took witness stand to 
testify for claimant, that counsel had 
sought the advice of the trial court 
with respect to propriety of counsel’s 
taking the stand and that the court 
stated it saw no impropriety in coun- 
sel’s doing so was improper, but was 
not prejudicial, where incident could 
not have affected the result of trial and 
verdict against defendant was fully 
justified—Hughes v. Wilson Sullivan 
Co., 24 N.Y.S.2d oe App.Div. 39. 


§ 

Ohio App. The trial court has dis- 
cretion in determining to what extent 
a party testifying as a witness may 
use a memorandum to refresh his recol- 
lection.—Sroufe v. Guttman, 32 N,H.2d 
444, 65 Ohio App. pa 


C.C.A.Tex, A witness may ‘use a 


aE Rg 


. , r : PO WAGRY oat a ta 
memorandum that he knows to be cor- — 


rect to refresh his recollection.—Put- 
man v. Moore, 119 F.2d 246. 

La. Photographs may be used by 
witnesses in explaining their testimony 
and in illustrating hypothetical situa- 
tions, and it is proper practice for the 
trial judge to hear preliminary evidence 
on the matter of admission and use of 
photographs.—State v, Johnson, 3 So.2d 
556, 198 La. 195. 

Me. Where a writing is shown to a 
witness to refresh recollection of wit- 
ness, whether written by witness or 
not, which, when made or. shortly 
thereafter while the facts were still 
within witness’ memory, witness then 
knew contained a correct statement, 
witness may testify regarding its con- 
tents if material even though at time 
of testifying she has no independent 
recollection of facts therein stated.— 
wy ew v. Maine Cent. R. Co., 18 A.2d 

Mich. An essential requirement in 
using memoranda to revive the present 
recollection of a witness who testifies 
therefrom is the necessity to resort to 
memoranda to refresh the memory.— 
Battle Creek Food Co. v. Kirkland, 299 
N.W. 167, 298 Mich. 515. 

N.H. In automobile accident case, 
wherein witness testified positively 
both in direct and cross examination 
that speed of defendant’s automobile 
was from 15 to 20 miles per hour, de- 
position, wherein witness stated that 
defendant’s automobile came ‘‘flashing”’ 
across the street, could not be used to 
refresh witness’ memory as to speed of 
automobile.—Bartis v. Warrington, 20 
A.2d 642. 

The fact that witness made a state- 
ment in his deposition which turns out 
to be different from the statement made 
in court does not make the deposition 
admissible for refreshing his memory, 
but makes the deposition admissible for 
contradiction only.—Bartis v. Warring- 
ton, 20 A.2d 642. 

N.C. In action against manufacturer 
for injuries received from poisonous ef- 
fect of an insecticide, a photograph of 
plaintiff was admissible to explain tes- 
timony regarding physical condition 
and appearance of plaintiff, following 
preliminary identification of photograph 
and testimony as to its correctness as 
a true representation of condition of 
plaintiff’s body at time of treatment.— 
Simpson v. American Oil Co., 14 S.B.2d 
638, 219 N.C. 595 

Ohio App. In action for balance al- 
legedly due as commission for procur- 
ing purchasers and for assisting in the 
sale of commodities and services of de- 
fendant, trial court did not abuse its 
discretion in permitting plaintiff, in 
testifying, to use a memorandum of 
prices on contracts, which he claimed 
to have procured, where the trial court 
expressly stated that the memorandum 
could not be used as evidence, but 
could be used merely to refresh plain- 
tiff's recollection—Sroufe v. Guttman, 
32 N.H.2d 444, 65 Ohio App. 556. 

R.I. In personal injury action there 
was no prejudicial error in permitting 
bone specialist, who testified to finding 
of fracture of decedent’s tibia, to make 
an illustrative drawing of fracture and 
explain it to jury.—Segee vy. Cowan, 
20 A.2d 270. 

Tex.Cr.App. In prosecution for re- 
ceiving and concealing stolen pipe 
which was shown to have been in its 
owner’s possession, inventory listing 
the pipe would not be obsolete at. any 
time within the life of the article, and 
hence permitting witness to use list 
that was nearly two years old for pur- 
pose of identifying the pipe was not 
Rope ae ee v. State, 145 S.w.2d 


Tex.Civ.App. In suit to set aside al- 
leged fraudulent conveyance made Au- 
gust 10, 1931, it was not erroneous to 
permit witnesses to use debtor’s finan- 
cial statements, made December 31, 
1930, and February 1, 1932, as memo- 
randa for the basis of witnesses’ testi- 
mony. Vernon’s Ann.Civ.St. art. 3997, 
—Texas Nat. Bank of Beaumont y, Wd- 
son, 149 S.W.2d 257, error refused. 
Wash. The general rule is that en- 


. 


ugh th ma 
memory of a witness if 
h se he can testify from an 
ndependent recollection of the matter. 
-—State v. Coffey, 112 P.2d 989. 
contemporaneous memorandum 
made by a witness may be used to re- 
fresh his memory, that is, a witness 
may be allowed to refresh his memory 
by looking at a printed or written 
paper or memorandum and if he there- 
by recollects a fact or circumstance, 
f he may testify to it, and it is not the 
memorandum which is evidence but the 
Pee erate v. Coffey, 112 P.2d 
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N.C. Preliminary authentication of a 
photograph is necessary to authorize 
admission of photograph even for lim- 
ited purpose of explaining testimony of 
/  witnesses.—Simpson v. American Oil 
¥ Co., 14 S.H.2d 638, 219 N.C. 595. 
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Cal.App. In murder trial, testimony 
of deputy sheriff, who questioned de- 
fendant after his arrest, that it was 
necessary for witness to use steno- 
graphic reporter’s transcribed notes of 
questions and answers for purpose of 
refreshing witness’ recollection as_ to 
conversation, was sufficient foundation, 
together with showing of method of 
preparing notes, to permit witness’ use 
thereof as memorandum in testifying as 
to defendant’s statements. Code Civ. 
Proc. § 2047.—People v. Amaya, 112 
P.2d 942. ' : 

One who is present at conversation, 
hears it, and knows facts, may use any 
writing, whether made by himself or 
another, to refresh his memory when 
subsequently testifying as to such con-. 
versation. Code Civ.Proc. § 2047.— 
People v. Amaya, 112 P.2d 942. 

La. In murder trial, it was permis- 
sible for sheriff’s stenographer, who 
took defendant’s statements in short- 
hand, to use her notes for purpose of 
refreshing her memory in _ testifying 
‘as to such statements. Code Cr.Proce. 
art. 375.—State v. Meharg, 200 So. 25, 
196 La. 748. 

Wash. The general rule is that en- 
tries in diaries are inadmissible as evi- 
dence although they may be used to 
refresh the memory of a witness if aft- 
er such use he can testify from an in- 
dependent recollection of the matter.— 
State v. Coffey, 112 P.2d 989. 

A contemporaneous memorandum 
made by a witness may be used to re- 
fresh his memory, that is, a witness 
may be allowed to refresh his memory 


by looking at a printed or written . 


paper or memorandum and if he there- 
by recollects a fact or circumstance, 
he may testify to it, and it is not the 
memorandum which is evidence but 


the recollection._State y. Coffey, 112 
P.2d 989 
§ 750 
Me. In action against railroad. by 


infant for personal injuries and by in- 
fant’s father for expenses, refusing to 
allow plaintiff’s witness to refresh her 
recollection regarding what another 
witness for plaintiff had said a few 
days after the accident by using an 
unsigned writing claimed to be un- 
der the hand of the plaintiff’s attorney 
was not error, where the witness whose 
recollection was to be refreshed did 
not testify that at the time the writ- 
ing was made or soon thereafter_she 
knew the contents to be correct.—Wil- 
ley v. Maine Cent. R. Co., 18 A.2d 316. 
N.Y.Sup. A memorandum used by 
witness to refresh his memory need 
not have been made by the witness, 
since it is not the memorandum which 
is in evidence, but the recollection of 
the witness—Levenson v. Common- 
wealth Syndicate, 24 N.Y.S.2d 781. 
§ 754 
i jil.App. In action by executor of a 
decedent against corporation and de- 
cedent’s sons, who were officers of the 
corporation, on a note, where issue was 
as to whether note was included in 
settlement made between decedent and 
corporation, pages of ledger of_cor- 
poration could properly be used for 
purpose of refreshing memory of cor- 


Bank & 


heide Coal Co,, 30 N.E.2d 
App. 519. : 
§ 762 


Iowa. Where testimony of witness 
who testified for the state at trial 
differed from testimony given before 
grand jury and changes surprised 
prosecuting attorneys, attorneys could 
call attention of the witness to his 
earlier testimony not for the purpose 
of laying foundation for impeachment 
but to refresh the recollection and 
quicken the conscience of the witness 
to give an opportunity to correct his 
testimony if it was erroneous and to 
show that it surprised the party who 
called et ie v. Billberg, 296 N. 
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C.C.A.Tex. A witness may be _ per- 
mitted to testify regarding past trans- 
actions from a memorandum that he 
knows was accurate at the time it was 
made, although he has no recollection 
whatever of the original transaction.— 
Putman y. Moore, 119 F.2d 246. 

Where witness, who claimed to be 
owner of lost corporate stock, an- 
Swered interrogatories thirteen years 
after he bought stock and ten years 
after company, oil leases of which had 
been considered worthless but which 
had become very valuable, was adjudi- 
cated bankrupt, and when he testified 
regarding memorandum showing num- 
ber of shares he had purchased he 
had seen the memorandum only two 
years before, he was entitled to testify 
as to the memorandum which was in 
his own handwriting, which he knew 
was correct but which had been lost.— 
Putman y. Moore, 119 F.2d 246. 
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C.C.A.N.Y. Memoranda actually used 
by a witness when testifying may be 
examined by opposing counsel on re- 
quest.—U. S. v. Goldman, 118 F.2d 310. 

In conspiracy trial, where federal 
agents did not use their notes of occur- 
rences, concerning which they testified, 
to refresh their memories on witness 
stand at either preliminary hearing or 


.triul, defendants’ motions for delivery 


to them of such notes for inspection 
were properly denied at hearing on mo- 
tion to suppress evidence obtained by 
such agents and at trial. Cr.Code § 37, 
18 U.S.C.A. § 88.—U. S. vy, Goldiman, 118 
F.2d 310. 

Ark. In prosecution for embezzle- 
ment by misappropriating public funds 
while defendant was acting as chief 
deputy sheriff, refusal to permit de- 
fendant to inspect an audit and sum- 
mary of the affairs of his office made 
by witness, which was used by wit- 
ness while testifying to refresh his 
memory, was not error, where defend- 
ant was convicted upon specific counts 
alleging definite transactions each of 
which was traced in a convincing man- 
ner.—Collins v. State, 143 S.W.2d 1, 200 
Ark. 1027. 

Ark. In embezzlement prosecution of 
deputy in office of sheriff and collector, 
refusal to allow deputy to examine 
audit report compiled by accountant 
and used by him to refresh his recol- 
lection was error, but where all origi- 
nal records from which the audit was 
compiled were before court and ac- 
cessible alike to state and to deputy, 
and they substantiated state’s conten- 
tion, such error was not prejudicial.— 
McNutt v. State, 144 S.W.2d 1094. 

Cal.App. In motorist’s action for 
injuries sustained in automobile colli- 
sion at intersection, wherein a_ state 
highway patrol officer, refreshing his 
memory from memoranda, testified 
concerning length of skidmarks left 
on pavement by motorist’s automobile, 
trial court erred in refusing to re- 
quire officer to produce memoranda for 
inspection by motorist’s attorney on 
the ground that they were confidential 
reports of Motor Vehicle Department. 
—Kelliher v. Ray, 110 P.2d 712. 

Pa.Quar.Sess. Where a witness for 
the Commonwealth admittedly used a 
record to refresh his recollection just 
prior to testifying, counsel for defend- 


ity fh at: ne 

ant hag the right to inspect - 

upon request, and, if it is not 

duced, defendant ig entitled to a 

rial— Commonwealth v. Glad, 40 D. 

@P830; 150: Dauph iss 
. § 770 


Iu.App. The exclusion of wri Xo 
reports by professional investigators of _ 
what purported to be contrary st: st 
ments made by witnesses for plain 
was not error, where reports were not 
signed by witnesses, and investiga- 
tors took the stand, but did not te 

tify as to any statements made by 


Stes 34 N.H.2d 83, 310 Ill.Apy 


Mich. Memoranda or notes used t 
refresh witness’ recollection wer 
required to be placed in evidence, 
it was the recollection and n 
memoranda or notes that consti 
the evidence.—Battle Creek Food s 
Kirkland, 299 N.W. 167, 298 Mich. 51 
N.J. Where, on direct examina : 
defendant, in answer to question, stated 
that he did not remember and a 
writing allegedly made by him 
time prior to trial was presented 
him for purpose of refreshing his 
ollection which he said it did, th 
of the refreshing statement was 


forth from defendant answers th: 
were satisfactory to his counsel, whe 
registered surprise, the paper was 
admissible for purpose of neutralizing 
defendant’s testimony. N.J.S.A. 2:97-1. — 
—Crothers y. Caroselli, 20 A.2d 77 ) 
N.J.L. 590, affirming 16 A.2d 341, 
N.J.L. 403. a 

Wash. A diary or other writing 
not made evidence by its use to r 
fresh the memory of a witness or 
the fact that it would be permiss 
to use it for such purpose.—State 
Coffey, 112 P.2d 989. 

If a witness after examining a 5 
or other writing testifies from his own 
independent recollection of the facts 
the writing may not be introduced | 
evidence or read or submitted to th 
jury.—State v. Coffey, 112 P.2d 98 

Where under the rules gover 
documentary evidence generally, a book 
or writing is independently admissible 
it is none the less so because a witness 
has used it to refresh his memory. 
State’ vy. Coffey, 112) P:2d) 989. nie 
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Cal.App. Where prosecuting witnes 
gave testimony contrary to her tes 
mony at preliminary hearing, distr: 


Nobles, 112 P.2d 651, : 
Iowa. In prosecution for manslaug 
ter by reckless driving wherein witne 
denied at trial that he knew accust 
whereas he had testified before gra 
jury that he had known accused an. 
that, on day of fatal collision, accused — 
visited inn at which witness worked 
and left it in intoxicated condition, it 
was proper to attempt to freshen wit- 
ness’ memory and awaken his con- 
science by calling his attention to his Rie 
grand jury testimony.—State v. Neville, | 
293 N.W. 560. .. oe 
Iowa. Where testimony of state’s : 
witness on trial differs from testimony — 
given before grand jury and prosecut- — 
ing attorneys are surprised at the 
changes in testimony, extent to which 
prosecuting attorneys may eall at- 
tention of witness to hig earlier tes- 
timony for purpose of refreshing the 
witness’ recollection is largely within 
discretion of the trial court.—State v. 
Billberg, 296 N.W. 396. , 
Where testimony of witness who tes- 7 
tified for the state at trial differed 3 
from testimony given before grand i 
jury and changes surprised prosecut- . 
ing attorneys, attorneys could call at- 
tention of the witness to his earlier 
testimony not for the purpose of lay- 
ing foundation for impeachment but te 
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refresh the recollection and quicken 
the conscience of the witness to give 
an opportunity to correct his testimony 
if it was erroneous and to show that 
it surprised the party who called him. 
—State v. Billberg, 296 N.W.. 396. 
Where witness who had testified be- 
- fore the grand jury was a witness for 
5; state in arson prosecution and testi- 
pe fied that under instructions from ac- 
cused he loaded items of merchan- 


dise and took them from oil station 


Vv. Billberg, 296 SET an 
Ark. Permitting witness to be re- 


ealled by plaintiff was not abuse of 
_ diseretion, where plaintiff was not rais- 
ing a new issue, and effect. of testimony 
‘given by witness on recall was not a 
substantial variance from the testimony 
formerly given.—Milwaukee Mechanics 
Ins. Co. v. Brown. 150 S.W.2d 945. 


-vard, Borough of Bronx, City of New 
eaene 23 N.Y.S.2d 495, 260 App.Div. 
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 ©.C.A.Kan. A trial court should re- 
ceive evidence of all litigants attentive- 
ly and impartially, and there is no im- 
propriety in trial judge examining or 
eruss-examining witnesses provided lit- 
- igauts are not deprived of their oppor- 
tunity to examine and cross-examine 
the same _ witnesses.—National Mut. 
Casualty Co. of Tulsa, Okl., v. Hisen- 
hower, 116 F.2d 891. 
. @.0.A.Pa, It is the office of cross- 
examination to appraise the weight, if 
- any, to be ascribed to the inferences 
o be drawn from a witness’ testimony. 
—Sierocinski v. E. I. Du Pont De Nem- 
ours & Co,, 118 F.2d 631. 
 Ala.App. Every party has a right to 
-a thorough and sifting cross-examina- 
tion of witnesses testifying against him. 
a § 7731.—Sowell v. State, 199 
So. 


¥ 


 Ga.App. Where a witness has testi- 
fied on a certain subject on direct. ex- 
amination; if, when cross-examined as 
to such particular subject, he refuses 
to testify on such subject on ground 
‘that it would incriminate him, whole 
- of witness’ testimony on such subject 
on direct examination which he 
claimed on cross-examination would in- 
¢riminate him, should be excluded.— 
Walton v. State, 15 S.H.2d 455. 


Where state’s witness testified to cer- 
tain facts on direct examination and 
- yefused to answer other questions on 

direct examination on ground that an- 
' swers would incriminate him, and, 
_ when witness was turned over to de- 

fendant’s counsel for cross-examina- 
tion, defendant’s attorney declined to 
_ eross-examine witness, stating that he 
was also witness’ attorney, defendant 
was not deprived of his right of cross- 
- examination as to facts testified to by 
witness, so as to require exclusion of 
witness’ testimony.—Walton v. State, 
_ 15 8.H.2d 455. 
_ Idaho. The purpose of all ‘“cross- 
a examination” is to weaken or show the 
3 untruthfulness of the testimony of the 
party examined or the party’s bias or 
bent aoe eee v. Hargraves, 107 P. 


‘ Iowa. While extent of cross-exami- 
7} nation is left largely to sound legal 
discretion of trial court, who may 
broaden it where witness is hostile to 
cross-examiner or restrict it where wit- 
nesS appears too friendly and eager to 
agree with cross-examiner, cross-exam- 
ination is a right to be jealously guard- 
ed, and refusal to allow cross-examina- 
tion on relevant matters covered by the 
examination in chief is sufficient ground 


aE te ee 
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for reversal.—Hno vy. Adair County Mut. 
Ins. Ass’n, 294 N.W. 323. 

Ky. Atter a witness has been ex- 
amined in chief, he must be turned over 
to the opposing party for cross-exam- 
ination.—Louisville & N. R. Co. v. Greg- 
ory, 144 S.W.2d 519, 284 Ky. 297. 

N.H. Refusal to permit cross-exami- 
nation of defendant by his counsel was 
within the court’s discretion.—Sullivan 
v. Sullivan, 18 A.2d 828. 

Ohio App. A prosecutor’s developing, 
on direct examination, that certain 
witnesses had made contradictory state- 
ments and had been reluctant to testi- 
fy, was not improper as interfering 
with defendant’s right of cross-exam- 


aon = ieeyou vy. State, 34 N.H.2d 
450. 
Tex.Civ.App. Statements offered as 


evidence of truth of fact asserted must 
be subjected to two tests, namely, the 
person making the assertion must be 
subjected to cross-examination, and 
the person making the assertion must 
be confronted with the opponent and 
with the tribunal when making the as- 
sertion and giving his answers.—Amer- 
ican Nat. Ins. Co. v. Fress, 142 S.W.2d 
531, error Peay ate ya judgment correct. 
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Ill.App. Where witness’ death or ill- 
ness prevents his cross-examination 
under such circumstances that no re- 
sponsibility can be attributed to him 
or party for whom he testified on di- 
rect examination, admission of his tes- 
timony thereon should be left to trial 
judge so far as loss of cross-examina- 
tion can be shown to be immaterial.— 
Kubin v. Chicago Title & Trust Co., 
29 N.H.2d 859, pe ete 12. 


Minn. That a witness’ testimony 
may be shaken on cross-examination 
does not, as matter of law, remove from 
jury’s consideration all testimony of 
such witness.—Sankiewicz v. Speckel, 
296 N.W. 909. 

Mo.App. Where direct examination 
of defendant’s witnesses was limited to 
admissions of attorney suing for rea- 
sonable value of services that employ- 
ment was for a fee of $100, plaintiff 
who over defendant’s objection elicited 
on cross-examination that witnesses. 
had performed legal services for de- 
fendant and that 50 per cent. of 
amount recovered by witnesses was a 
reasonable fee, was bound by testimony 
that witnesses’ fee was reasonable.— 
aoe v. Bethany Hospital, 148 S.W. 
2d 4 

Mo.App. In action against city for 
injuries suffered because of defect in 
paving, indication by plaintiff, in cross- 
examination, that he first observed de- 
fective condition about three months 


after the accident might affect weight - 


of his testimony, but did not destroy 
its probative value so as to leave it 
colmpletely wanting upon the issue of 
causal connection.—Obert v. City of St. 
Louis, 148 S.W.2d 126. 
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Ala, There is a great latitude on 
ecross-examination of a witness, and 
such latitude is enlarged as to expert 
witness,—Louisville & N. R. Co. v. 
Martin, 198 So. 141. 

A witness should be protected by the 
court against an oppressive or unjust 
cross-examination, but witness need 
not be shielded against any embarrass- 
ment that might result from a proper 
cross-examination.—Louisville & N. R. 
Co. v. Martin, 198 So. 141, ; 

Cal. Cross-examination of a witness 
may extend to all matters about which 
he was examined in chief and may be 
directed to the eliciting of any matter 
which may tend to overcome or qualify 
effect of the testimony given by him on 
direct examination, Pen.Code, § 1323, 
—People v. Kynette, 104 P.2d 794, su- 
perseding 97 P.2d 287, 

Conn. Trial court's exclusion of 
question asked by defendant during 
cross-examination of plaintiff’s wit- 
nesses was not erroneous where the 
question was not shown to be related 
to a subject within the scope of the 
direct examination or to be germane to 

roper cross-examination,—LaFrance v. 

‘rance, 14 A.2d 739, 127 Conn. 149. 


* the 


Idaho. In prosecution for statutory 
rape, the very widest latitude compati- 
ble with our somewhat restricted and 
technical rules of evidence should be 
allowed defendant in his eross-exami- 
nation of witnesses for the state, es- 
pecially with reference to the prosecut- 
ing witness.—State v. Jones, 113 P.2d | 
1106. Z 

Iowa. In action on fire policy cover- 
ing a barn, insurer was entitled to R 
bring out by cross-examination all ma- : 
terial and relevant facts respecting 
what was done just preceding and at 
the time of the fire—Eno v. Adair 
County Mut. Ins. Ass’n, 294 N.W. 323. 

Ky. The purpose of ‘‘cross-examina- 
tion” is not limited to bringing out a 
falsehood, though it is the most effi- 
cient means devised by the law for the 
discovery of truth, but its purpose ig 
to test the accuracy of the knowledge 
of the witness, his source of informa- 
tion, his motives, interest, and memory. 
—Louisville & N. R. Co. v. Gregory, 144 
S.W.2d 519, 284 Ky. 297. 

Mich. The scope of cross-examina- 
tion of a witness is a matter to be 
governed by the sound discretion of the 
court.—In re Barth’s Estate, 299 N.W. 

118, 298 Mich, 388. 

In will contest, permitting cross-ex- 
amination of contestant as to disbar- 
ment of attorney who was also a con- 
testant and was witness’ brother, was 
abuse of discretion, but not prejudicial 
to contestants, where it had already 
been proved that testatrix knew of dis- 
barment.—In re Barth’s Estate, 299 N. 

W. 118, 298 Mich. 388. 

N.Y.App.Div. In action on fire poli- 
cies, insurers were entitled to cross- 
examine insured’s witness concerning 
his authority to place fire insurance for 
insured, and exclusion of such 
cross-examination was reversible error. 
—Metlin v. Globe & Republic Ins, Co. 
of America, 26 N.Y.S.2d 513, 261 App. 

Div. 1048. 

Pa.Super. The extent of cross-exam- 
ination is within discretion of trial 
judge.—Commonwealth v. Heaton, 20 
A.2d 921, 145 Pa-Super. 223. 

_8.C. In action for injuries resulting 
from collision of automobiles at street 
intersection, cross-examination of de- 
fendants’ witness for purpose of show- 
ing that automobile service firm by 
which witness was employed had an 
automobile similar in color to police 
cruisers of the city and that witness 
wore insignia similar to police badge 
was not erroneous.—Neese v. Toms, 12 
8.H.2d 859, 196 S.C. 67. 

Tex.Cr.App. In murder prosecution, 
the state, on cross-examination, may 
ask such questions as might show a 
motive for the encounter or the intent 
of the accused. Vernon’s Ann.P.C. 
art. 1257a.—Vallone vy. State, 147 S. 
W.2d 227. 

Tex.Civ.App. Cross-examination may 
extend to any matter relevant to the 
issues, and the only limitation is that 
of relevancy, and even that limitation 
is not applied with the same strictness 
in a cross-examination as in examina- 


tion in chief.—Grocers Supply Co. v. 
Suuckey, 152 S.W.2d 911, error re- 
used. 
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C.C.A.N.Y. In prosecution of a depu- 
ty collector of internal revenue for vio- 
lation of statute on ground that deputy 
had accepted money from a taxpayer in 
compromise of taxpayer’s violation of a 
revenue law, where a revenue agent 
called by the prosecution testified that 
no promise had been made to taxpay- 
er respecting taxpayer’s testimony, 
deputy should have been allowed. to 
cross-examine agent as to whether tax- 
payer had been offered any inducement 
to testify, but failure to allow further 
cross-examination than that which was 
permitted was not prejudicial against 
deputy where deputy’s guilt was clear- ° 


ly established. 26 U.S.C.A. Int.Reyv. 
Code, § 4047(e) (10).—U. S. v. Warren, 
120 F.2d 211. 


Ala, Where alleged rape occurred on 
Sunday night and prosecutrix testified 
that first complaint was made on fol- 
lowing TRERIAE to brother, and that 
prosecutrix visited town where defend-- 


by brin gc 
; Apetore 
- warrant for 


7 


-admission 


“deal ings 


st d 

0 such town and 
whom prosecutrix swore out 
defendant’s arrest too 
narrowly restricted defendant in cross- 
examination of prosecutrix, and consti- 
cued error.—Mosley vy. State, 1 So.2d 


Cal. In homicide prosecution, cross- 
examination of defense witness and a 
companion of defendant, as to posses- 
sion and use of a shotgun by defend- 
ant and his companions on day of 
homicide, was proper, where subject 
was opened on direct examination.— 
People v. Buzzell, 104 P.2d 503. 

In homicide prosecution, cross-exam- 
ination of defense witness as to nature 
of witness’ conversation with defendant 
on day of homicide, after witness had 
testified generally as to activities on 
such day, and as to having seen and 
talked with defendant, was_ proper, 
and where it appeared on such cross- 
examination from voluntary statement 
of witness that defendant and his eom- 
panions had asked witness if he had 
any old guns around, it was not im- 
proper for prosecution to pursue sub- 
ject further in an endeavor to fully 
develop what there occurred.—People v. 
Buzzell, 104 P.2d 503. 

Ga. In prosecution for murder of 
wife, refusal to permit attorney for 
accused to cross examine daughter of 
accused respecting whether she knew 
that her brother had procured rifle 
which accused feared would be used 
against him was not erroneous but 
if improper the error was cured by 
of substantially the same 
evidence on subsequent cross-examina- 
tion of the witness—Thompson v. 
State, 11 §.H,2d 795, 191 Ga. 222. 

Ohio App. Cross-examination of driv- 
er of defendant’s truck respecting driv- 
er’s knowledge of law on subject of 
right of way was proper, and testi- 
mony elicited upon such cross-exami- 


t until after 


“nation was admissible upon question 


whether due care was exercised by 
driver in operation of truck at and 
immediately preceding collision with 
plaintiff's automobile in light of driv- 
er’s knowledge of rules to be observed 
by him.—Frey v. E. G. Buchseib, Inc., 
33 N.E.2d 862. 

Tex.Cr.App. Where wife of accused 
in murder prosecution on direct exam- 
ination testified that she had talked 
with deceased relative to ‘‘getting rid”’ 
of accused, cross-examination of wife, 
to show that by “getting rid” of ac- 
cused it was intended that wife was to 
divorce him, was proper to explain 
matters brought out on direct exam- 
ination.—_Wright v. State, 143 S.W.2d 


949, 
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C.C.A.N.Y. In prosecution of a depu- 
ty collector of internal revenue for vi- 
olation of statute on ground that dep- 
uty had accepted money from a tax- 
payer in compromise of taxpayer’s vio- 
lation of a revenue law, refusal to per- 
mit deputy to ask a revenue agent 
upon cross-examination whether agent 
had ever computed taxpayer’s federal 
income taxes was not. error, where the 
only facts in evidence from which any 
computation could have been made 
were those in taxpayer’s testimony, and 
such facts were not adequate for that 
purpose. 26 U.S.C.A. Int.Rev.Code, § 
4047(e) (10).—United States v. Warren, 
720 F.2d 211. 

§ 797 


Cal, Cross-examination of a witness 
may extend to all matters about which 
he was examined in chief and may be 
directed to the eliciting of any matter 
which may tend to overcome or qualify 
effect of the testimony given by him 
on direct examination. Pen.Code, § 
1323.—People v. Kynette, 104 P.2d 794, 
superseding 97 P.2d 287. ? 

Cal.App. In prosecution for receiy- 
ing stolen goods after prior convic- 
tions where defendant’s witness from 
whom defendant had obtained goods 
gave testimony on direct examination 
in such a manner as to convey im- 
pression that there was nothing in his 


\ . 


as to when and 


or asso 

ant which could ha 
ant to believe that | 
stolen, it was within scope 0 
mate cross-examination not 
test truth of witness’ ; 
he had not told defendant that goods 
had been stolen but to show that be- 
eause of nature of past relationship 
defendant must have known that wit- 
ness had not obtained goods by honest 
means and therefore permitting cross- 
examination as to whether witness had 
met defendant in penitentiary was not 
erroneous notwithstanding defendant 
had admitted prior conviction. Pen. 
Code, § 1025.—People v. Murray, 108 
P.2d 748, 


defend- 
dad. been 


§ 

Ga.App. Where, in taxpayer’s affi- 
davit of illegality to a tax execution of 
the town of Mt. Airy, certain facts 
were alleged as grounds of defense, 
testimony of mayor of town on hearing 
of the issue made by the affidavit, 
after reading the affidavit, that each 
ground of the alleged illegality was 
true, was testimony of the truth of the 
allegations in the affidavit, and such 
testimony was not inadmissible on 
ground that it was a mere “conclusion” 
and “opinion”. of the mayor, and the 
mayor was then subject to cross-ex- 
amination as to the source of his in- 
formation and ability to know the cor- 
rectness of the alleged facts. Laws 
1921, pp. 1040, 1041, ss 23, 26.—Scott 
v. Mayor, etc., of Mount Airy, 14 S.H.2d 
127, 64 Ga.App. 828. 

§ 801 

Ohio App. In malpractice action, in 
which patient claimed that physician 
was negligent in injecting alcohol into 
patient’s veins instead of a proper Io- 
cal anzsthetic, trial court erred in 
refusing to allow patient, on cross- 
examination of a nurse, to inquire of 
her as to what statements, if any, phy- 
sician, after discovering condition of 
patient, had made to nurse relating to 
use of alcohol as an anzesthetic.—Aber- 
crombie v. Roof, 28 N.E.2d 772, 64 
Ohio App. 365. 
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Neb. In prosecution of mortgagor 
for unlawfully selling mortgaged auto- 
mobile, court erred in refusing to per- 
mit the mortgagor, on cross-examina- 
tion of the state’s witness, to prove 
that the mortgagor paid to the mort- 
gagee after the sale and before the in- 
ception of the prosecution, the balance 
due on the mortgage note, where the 
witness had tesified on direct examina- 
tion that no payments were made by 
mortgagor to mortgagee after sale of 
the automobile, since the cross-exam- 
ination was proper, and _ evidence 
sought to be elicited was material to 
the mortgagor’s defense.—Knapp Vv. 
State, 299 N.W. 228. 

Tex.Cr.App. In homicide  prosecu- 
tion, refusal to permit cross-examina- 
tion of assistant district attorney who, 
after testifying as to circumstances un- 
der which confession was prepared and 
signed, was asked the question: “Did 
you try to get the defendant to confess 
the crime?” was error, since the ques- 
tion was direct and to the point on 
cross-examination.—Smith v. State, 152 
S.W.2d 751, 


§ 806 

Conn. In murder prosecution, where 
witness testified that she was widow of 
deceased, defendants were entitled to 
cross-examine her to elicit, if possible, 
fact that she was not legally married 
to deceased.—State v. Perelli, 21 A.2d 
389, 128 Conn. 172. 

§ 809 

Ala, In action against power compa- 
ny for wrongful discontinuance of elec- 
tric service to plaintiff’s residence, tes- 
timony of plaintiff's wife on cross- 
examination as to what plaintiff did 
or was engaged in at previous time 
was inadmissible as concerning col- 
lateral matters—Alabama Power Co. 
y. Dunlap, 200 So. 617, 240 Ala. 568. 

In action against power company for 
wrongful discontinuance of _ electric 
service to plaintiff’s residence, question 
on cross-examination of plaintiff’s wife 
as to whether defendant ever charged 


rey 


Co. vy. Dunlap, 200 So. 617, 


” 


we aS 
nowledg 


r, or she had knov 
plaintiff were charged, with vi 
wires around, so that electricit 

not go through meter, “until t 
ing’, was improper.—Alabam 


her, 


a 

240 
568 | fatncas) Sor: 
In action against power pCOrpe 
for wrongful discontinuance of ele 
service to plaintiff’s residence, 1e 
tions on plaintiff’s cross-exami 


% 


satisfactory customer and always pa’ 
his bills on due dates, were impr 

concerning collateral facts.—Alé 
bama Power Co. v. Dunlap, 200 So. 
617, 240 Ala. 568. Evy rs 
Ala.App. The extent to wl i 
witness may properly be cros 
ined as to collateral circumstances 
ing to prove bias or interest depends i 
some instances upon the importa 0 
such testimony and whether Beat 


such a nature to be seriously a ( 
by prejudice, bias, hostility, or int s 
Code 1923, § 7731.—Sowell v. State, 19 
So. 900. Ses 

Cal.App. In prosecution for 
theft of money paid over t 
to satisfy a mortgage to third 


Pp 
it was not error to limit defendan 
cross-examination of a witness ers 
examination was intended to show EOF 
whom money belonged and whether de- 


fendant was entitled to an offset fo 


previous transactions, since such 
ters were immaterial. Pen.Code, 
—People v. Torp, 104 P.2d 542. 
Cal.App. A party may not 
amine his adversary’s witness on 
ters irrelevant to the issues, hb 
introduction of irrelevant evident Dyac 
one side does not justify the introduc- 
tion of further irrelevant evidence b: 
the other.—Rypka v. Field, 11 P.2 
521. - 
Conn. In murder prosecution, where — 
witness testified that she was den 10f 
deceased, questions asked witness o 
cross-examination concerning a } 
confinement of her alleged lega 
band and his release were properly 
cluded, where defendants did not 5 
cifically make elaim that evidence 
offered for purpose of showin 
witness had been living in ad 
with deceased while her husban 
in prison.—State v. Perelli, 2 
389, 128 Conn. 172, ty 
Ga.App. The right to a _ thor 
cross-examination is not abrid 
confining cross-examination to te 
that are germane to issues being su 
mitted, and where there is no attemp 
to show that facts sought to be de- 
veloped are connected with cas 
remotely, there is no error in ©& 
ing them because of their immaterial 
—Slappey v. State, 13 S.H.2d 87 
Ga.App. 713. Ge (aee : 
Ga.App. In prosecution under indict 
ment charging burglary, refusal to al- 
low defendant to ask prosecutor, on 
eross-examination, whether third par 
ties had not broken into prosecutor’ 
place of business before the breaking 
charged in indictment was not er 
where it did not appear that previou 
breaking had any connection w: 
breaking charged in indictment 
when revious breaking occurred, | 
cept that it was before breaking charg- 
ed in indictment.—Slappey v. State, 1 
8.E.2d 873, 64 Ga.App. 713. : 
Me. The rule that a witness cannot 
be cross-examined on collateral mat- 
ters for purpose of subsequently con- 
tradicting and impeaching his testi- 
mony in relation to such collateral mat- 
ters applies only to collateral facts, but 
evidence which is relevant and material, 
although drawn out by cross-examiner — 
may be contradicted, and if a fact : 
educed by cross-examination may be 
shown in evidence for any purpose, in- 
dependently of contradiction, it is not 
“collateral”, but to be ‘collateral’ it 
must be a fact not bearing upon the is- ’ 
sue.—State v. Kouzounas, 17 A.2d 147, M 
Me. Testimony relating to something ; 
that transpires after the alleged com- 
mission of the offense does not neces- 


a 
id 


oe 


Ide 
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sarily make it ‘‘collateral’’ within rule 
that a witness cannot be cross-exam- 
ined on collateral matters for purpose 
of subsequently contradicting and _im- 
peaching his testimony.—State v. Kou- 
zounas, 17 A.2d 147. 

Md. A witness may be cross-exam- 
ined upon all matters material to the 
issue, but the rule has its qualifica- 
tions and much must be left to the 
discretion of the presiding judge in de- 
termination of the question.—Takoma 

Park Bank vy. Abbott, 19 A.2d 169. 
Md. In bailor’s action for loss of 
gold certificates and currency which 
t he had placed in safe deposit box in 
vault of defendant bank, sustaining 

_ objection to cross-examination of plain- 
7 tiff concerning a woman on boat with 
him, manner in which he lived in Flor- 

ida, and service of process in divorce 
action instituted by his wife was not 
error, since such matters were not rele- 
pays Oa Park Bank y. Abbott, 
9 A.2d 169. 

Mo. Defendant could not complain 
that trial court erred in refusing to 
permit defendant to cross-examine 
plaintiff's witness concerning witness’ 
interest in case and witness’ injuries 
sustained in same collision, where de- 
fendant had been permitted to ask wit- 
ness 22 questions concerning witness’ 
interest and injuries, since trial court 
had discretionary right to end cross- 
examination on such collateral matter. 
- —Smith v. Thompson, 142 S.W.2d 70. 
Neb. In prosecution of mortgagor 
for unlawfully selling mortgaged auto- 
- mobile, court erred in refusing to per- 
mit the mortgagor, on cross-examina- 
tion of the state’s witness, to prove 
that the mortgagor paid to the mort- 
- gagee after the sale and before the in- 
ception of the prosecution, the balance 
due on the mortgage note, where the 
witness had testified on direct examina- 
tion that no payments were made by 
mortgagor to mortgagee after sale of 
- the automobile, since the cross-exami- 
nation was proper, and evidence sought 
to be elicited was material to the mort- 
- gagor’s defense.—Knapp y. State, 299 
ON.W. 223, 
Ohio App. Trial court did not err 
in sustaining objection to question and 
 gnswer on cross-examination, where 
that part of the direct examination, at 
- whieh the- cross-examination was di- 
 reeted, had previously been stricken, 
and the question asked and the an- 
swer given on _— cross-examination, 
standing alone, had no probative val- 
 ue.—Pierron v. Prudential Ins. Co. of 
America, 80 N.H.2d 5638, 65 Ohio App. 

4 


- Tex.Civ.App. In condemnation pro- 

ceeding by the state, wherein the value 
of the realty sought to be condemned 
- and the damage to the remainder of 
the realty were sharply contested is- 
sues, and wherein state contended that 
_defendant’s realty was worth only $50 
to $100 an acre, defendant’s question 
to state’s witness, whether the witness 


did not know it to be a fact that 
X named individual was paid $700 for 
-, two acres of land for right of way 
: on the same road near defendants‘ 
‘9 realty, was improper, and an answer 
thereto was inadmissible.—State  v. 
'. Layton, 147 S.W.2d 515. 


Tex.Cr.App. In murder prosecution, 
cross-examination of wife of accused 


\¥ showing that she was born in Ger- 
> many was improper.—Marx y. State, 
wee, 050) S.W.2d 1014. 
4 § 811 

Cal.App. As exceptions to general 


acts of violencé by deceased in homi- 
cide prosecution, such evidence is com- 
petent when part of the res gestae or 
as proper cross-examination of witness 
for prosecution who has testified that 
deceased was a man of good reputation 


a, rule excluding evidence of previous 
“1 
. 


for peace and quiet.—People y. Soules, 
106 P.2d 639. 
Cal.App. A prosecuting attorney 


may cross-examine character witnesses 
as to their knowledge of reports or 
specific acts or charges inconsistent 
with the good character of the defend- 
ant as testified to by such witnesses 


on direct examination.—People v. Ha- 
ley, 116 P.2d 498. . 

Fla. In larceny prosecution, cross- 
examination of a witness who had tes- 
tified on direct examination that de- 
fendant’s general reputation was good, 
whether witness had heard or learned 
that defendant during a stated period 
had been accused of cow stealing, was 
proper.—Carnley vy. State, 197 So. 441, 
143 Fla. 756. 

Ga. Where defendant’s character is 
put in issue, direct examination of char- 
acter witness must relate to general 
reputation, and particular transactions 
or statements of single individuals 
cannot be brought into inquiry, except 
on cross-examination, in testing extent 
and foundation of witness’ knowledge 
and correctness of his testimony on di- 
rect examination.—Wilson y. State, 10 
S.H.2d 861, 190 Ga. 824. 

Ga. In murder trial, question on 
cross-examination of accused’s charac- 
ter witness as to whether a man who 
leaves his work at 11 p. m., starts 
drinking whisky, puts pistol in his 
pocket, drives automobile to neighbor- 
ing town, stays there until 4:30 or 
5 a. m., and then kills a man, is a 
man of good character, was properly 
allowed over objection that it was 
hypothetical question.—Holley y. State, 
14 $.H.2d 103, 191 Ga. 804. 

Ky. The commonwealth on cross- 
eXamination of character witnesses 
may ask them if they have heard of 
certain charges made against accused 
but such cross-examination is compe- 
tent only for purpose of testing recol- 
lection or information of witnesses re- 
lating to accused’s general reputation, 
and if there is an objection to the tes- 
timony or a motion to limit its effect, 
the court should admonish jury that it 
is admitted for sole purpose of testing 
accuracy or credibility of the witnesses 
and not as substantive evidence of ac- 
cused’s guilt.—Laine v. Commonwealth, 
151 S.W.2d 1055, 287 Ky. 134. 
_OK1.Cr.App. A witness who has tes- 
tified to the good character of defend- 
ant may be cross-examined as to source 
of his information and particular facts 
may be called to his attention, and he 
may be asked if he ever heard of them, 
particularly as to offenses of same 
character as that with which defend- 
ant stands charged, not for purpose of 
establishing the truth of such facts, 
but to test the credibility of witness 
and ascertain what weight is to be 
given his testimony.—Allen y. State, 
213 P.2d) 835. 

Pa, Although evidence of good repu- 
tation may not be rebutted by ques- 
tioning character witnesses as to spe- 
cific offenses allegedly committed by 
accused, in prosecution for homicide 
where witnesses testified to accused’s 
reputation for peace and good order, 
eross-examination of character wit- 
nesses as to other crimes with which 
accused had been charged was proper 
to test the reliability of such wit- 
nesses, particularly where such ex- 
amination could not have had any seri- 
ous effect upon verdict—Commonwealth 
v. Jones, 19 A.2d 389, 341 Pa. 541. 


Pa.Super. In prosecution for receiy- 
ing stolen merchandise, cross-examina- 
tion of accused’s character witnesses 
concerning whether they had heard that 
accused had previously been arrested 
for receiving stolen goods was proper, 
where jury was properly instructed 
that such evidence was offered solely 
for purpose of bearing on knowledge of 
the character witnesses and basis upon 
which they based their testimony con- 
cerning accused’s good reputation.— 
Commonwealth v. Zimmerman, 17 A.2d 
714, 143 Pa.Super. 331. 

Although character witnesses for ac- 
cused may not be cross-examined con- 
cerning substantive fact of specific of- 
fenses of the accused, they may be 
asked on cross-examination relevant 
questions concerning their knowledge of 
a rumor of prior misconduct by ac- 
cused.—Commonwealth y. Zimmerman, 
17 A.2d 714, 143 Pa.Super. 331. 

Pa.O. & T. and Quar,Sess. Where a 
witness testifies to defendant’s good 
reputation, and on cross examination 


it is shown that the witness does not 
know defendant’s reputation or does 


not know the meaning of reputation, — 


the court will strike the witness’s tes- 
timony, since testimony as to good 
reputation is of questionable worth at 
best, and should never be admitted un- 
til it has withstood the test of cross 


examination.—_Commonwealth y. Brown, . 


33 Berks 269. 

Tex.Cr.App. In prosecution for ag- 
gravated assault and battery, permit- 
ting witness who had testified that 
defendant’s general reputation as a 
peaceable and law-abiding citizen was 
good to testify on cross-examination 
by state that witness had seen a state- 
ment in the paper to the effect that 
defendant had indecently exposed his 
person in a_ public place was error 
where the offense inquired about oc- 
curred at a date later than the offense 
for which defendant was on _ trial.— 
Hennington y. State, 149 S.W.2d 587. 

Tex.Cr.App. In prosecution of ad- 
ministrator for conversion of funds of 
an estate, permitting district attorney 
to cross-examine witnesses, who had 
testified to administrator’s good reputa- 
tion, regarding whether witnesses had 
heard that -administrator converted 
funds of other estates was proper for 
purpose of testing accuracy of knowl- 
edge of witnesses to matter about 
which they testified as well as reliabili- 
ty of their testimony.—Hankamer v. 
State, 150 S.W.2d 794. 

Tex.Cr.App. Where defendant had 
filed a plea for suspension of sentence 
in event of conviction and offered proof 
that he had not been conyicted of a 
felony and that his general reputation 
as a quiet, peaceable and law-abiding 
citizen was good, cross-examination of — 
defendant’s character witnesses by ask- 
ing witnesses if they had not heard 
that defendant had, within the last ten 
years, been convicted of misdemeanor 
theft and had been charged with rob- 
bery was permissible to test sincerity 
of witnesses and weight to be given to 
their testimony.—Moore y. State, 
S.W.2d 595. 

814 


§ 
_ lowa. Greater latitude is permitted 
in cross-examination where there is an 
element of fraud or concealment.—Eno 
vy. Adair County Mut. Ins. Ass’n, 294 
N.W. 323. 

In action on fire policy covering 
barn wherein husband and agent for 
insured in procuring policy who was 
present at fire and a participant in the 
starting of it testified to total loss of 
barn by fire and identified barn ag one 
covered by policy and wherein insured 
did not testify and a full and fair dis- 
closure of facts attending loss was 
not made, refusal to permit insurer to 
cross-examine witness as to cause of 
fire constituted reversible error which 
was not cured by admission of an ex 
parte narration -by witness of what 
took piace at eee prior to starting of 

re.—Eno vy. air County Mut. Ins. 
Ass’n, 294 N.W. 323. % ; 
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Pa.Com.Pl. The court committed er- 
ror in sustaining an objection to one 
of defendant’s witnesses, on cross-ex- 
amination, to go into detail as to the 
particular price, area, square foot unit 
values, etc., of another piece of prop- 
erty, now owned by defendant, over ob- 
jection on the part of counsel, which 
property had not been referred to by 
the witness as a property upon which. 
he based his opinion of value and which 
cross-examination permitted the intro- 
duction into the case of facts which nei- 
ther plaintiff nor defendant could have 
brought opt on direct examination and 
which were improper to be placed be- 
fore as jury.—Western Pennsylvania 
School for Deaf v. Borough of Hdge- 
wood, 88 P.L.J. 383. 
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Idaho. In action to recover disabil- 
ity benefits under life policy, where 
physician who was associated in prac- 
tice with brother used their office rec- 
ords in testifying, and testified that 
insured’s arthritic condition had been 
progressive and also that he had a 
chronic heart disease, reports signed 


Totrs 


ss’ brother relative to insured’s 
yhysical condition, which contained no 
reference to heart trouble, were not 
admissible as part of witness’ cross- 
examination—Murphy v. Mutual Life 
Ins. Co. of New York, 112 P.2d 993. 
Iowa. In action on fire policy, which 
was introduced in evidence, insurer 
had right to properly cross-examine on 
policy—Eno vy. Adair County Mut. Ins. 
Ass’n, 294 N.W. 323. 

Towa. Where witness in arson pros- 
ecution testified concerning the value 
of the building alleged to have been 
burned by accused and estimate was 
based upon written data in possession 
of the witness in the court room, ad- 
mission of written data over accused’s 
objection on cross-examination was not 
error, since it is proper to introduce 
such exhibits at the time of and as 
part of cross-examination of the wit- 
ness whose testimony renders exhibits 
admissible.—State v. Billberg, 296 N. 
W. 396. ; 

Utah. In action to quiet title, where 
maps, which were merely illustrative oO 
what several witnesses testified to, 
had been introduced in evidence, it 
was not error to permit counsel to 
eross-examine defendant’s witnesses by 
using the maps and requesting the wit- 
nesses to state whether in opinion of 
each witness the particular map was a 
fair representation of each. structure 
situated on the premises involved.— 
Merrill vy. Bailey & Sons Co., 106 P. 
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C.C.A.Ill. Generally, cross-examina- 
tion should be confined to what was 
brought out on direct examination, but 
jn a proper case it is permissible on 
cross-examination to ask an interested 
or hostile witness concerning acts or 
declarations showing bias and prejudice 
for the purpose of affecting the credi- 
bility of the witness.—U. S. v. Glasser, 
116 F.2d 690, certiorari granted Glasser 
vy. U. S., 61 S.Ct. 835, Kretske v. U. S., 
61 S.Ct. 835 and Roth y. U. S., 61 S.Ct. 

35. » 
8 C.C.A.La. Cross-examination of wit- 
ness was properly restricted to matters 
eovered in direct examination.—Leche 
v. U. S., 118 F.2d 246, affirming U. Se 
v. Leche, 34 F.Supp. 982. ; Z 

Cal.App. Where direct examination of 
plaintiffs’ witnesses was limited to cer- 
tain points, the trial court properly re- 
stricted the cross-examination to those 
same points.—Carey v. City of Oakland, 
1 Pra dae ; 

Conn. Trial  court’s exclusion of 
question asked by defendant during 
eross-examination of plaintiff’s wit- 

, nesses was not erroneous where the 
question was not shown to be related to 
a subject within the scope of the direct 
examination or to be germane to proper 
eross-examination.—LaFrance v. lLa- 
France, 14 A.2d 739, 127 Conn. 149. 

Iowa. Where testimony of a witness 
on direct examination makes a prima 
facie case, or creates a presumption or 
inference as to the existence of a fact 
not directly testified to the witness 
may be cross-examined to rebut such 
prima facie proof, presumption, or in- 
ference.—_Eno y. Adair County Mut. 
Ins. Ass’n, 294 N.W. 323. 

A party has no right to cross-exam- 
ine any witness except as to facts and 
eircumstances connected with the mat- 
ter stated in his direct examination.— 
Eno v. Adair County Mut. Ins, Ass’n, 
294 N.W. 323. ; : 

N.M. Hxcept for facts tending to dis- 
eredit or impeach a witness, or to show 
his bias or prejudice, or the like, cross- 
examination should be limited to facts 
eonnected with the matters inquired of 
on direct examination.—Krametbauer 
v. McDonald, 104 P.2d 900, 44 N.M. 
473. 

Cross-examination is not confined to 
the identical details testified to in chief, 
but extends to its entire subject matter 
and to all matters that may modify, 
supplement, contradict, rebut, or make 
elearer the facts testified to in chief.— 
Krametbauer v. McDonald, 104 P.2d 
900, 44 N.M. 478. " 

Ohio App. Trial court did not err 
in sustaining objection to question and 
answer on cross-examination, where 


that part of the direct examination, 
at which the cross-examination was 
directed, had previowey been stricken, 
and the question asked and the an- 
Swer given on_ cross-examination, 
standing alone, had no probative value. 
—Pierron v. Prudential Ins. Co. of 
Pee 80 N.H.2d 568, 65 Ohio App. 


Tex.Cr.App. The cross examination 
of husband or wife testifying in be- 
half of the spouse must be confined 
to matters about which the witness 
has testified in behalf of the spouse, 
and no privileged communications or 
threats made by the one may be tes- 
tified to by the other.—Smith y. State, 
150 S.W.2d 388. 
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C.C.A.Ark. In prosecution for using 
mails in furtherance of scheme to de- 
fraud by representing that defendants 
had discovered and were applying a 
sure cure for certain diseases and ail- 
ments, cross-examining defendants’ 
witness regarding whether he did not 
have certain venereal diseases involved 
neither error nor prejudice where no 
objection was made to testimony and 
it all related to direct examination. 
CriCode-§ 215, 18 2US. CAPSS 833i 
Baker vy. U. S., 115 F.2d 5383, certiorari 
denied 61 S.Ct. 711, rehearing denied 
GIES Ct iod. 

C.C.A.1l. In prosecution of Assistant 
United States Attorney and others for 
conspiracy to defraud the United States, 
where such assistant attorney testified 
on direct examination that United 
States Attorney to whom he was assist- 
ant had stated to him that he would 
tell grand jury there was nothing in 
assistant’s official conduct which would 
require investigation, and United States 
Attorney testified in rebuttal that he 
did not make such statement, cross-ex- 
amination of United States Attorney 
was not | unduly restricted by trial 
court’s limiting cross-examination to 
subject of his examination in chief.— 
U. S. v. Glasser, 116 F.2d 690, certiorari 
granted Glasser v. U. S., 61 S.Ct. 835, 
Kretske vy. U. S., 61 $.Ct. 835 and 
Roth v. U. S., 61 S.Ct. 835. 


C.C.A.Pa. In action against manufac- 
turer of dynamite cap for injuries 
sustained by employee of purchaser of 
the cap when cap exploded, wherein 
employee’s witness testified on direct 
examination to facts concerning cus- 
tody of cap after purchase, cross-ex- 
amination of witness relating to rele- 
vant facts known to the witness con- 
cerning circumstances of the accident, 
which was capable of supporting an in- 
ference that the accident might have 
happened unaffected by the control of 
the manufacturer was proper.—Sierocin- 
ski v. E. I. Du Pont De Nemours & Co., 
abiiesss 3 Q/2Xe Waele 

Jil. In prosecution for obtaining 
money by means of the confidence 
game, objection to question asked com- 
plaining witness on cross-examination 
as to whether witness’ purpose in re- 
taining an attorney was recovery of his 
money was properly sustained as be- 
yond scope of direct examination and 
as merely disclosing witness’ personal 
interest which previously had been 
made known to,jury.—People v. Rogers, 
30 N.E.2d 77, 375 fil, 54. 

Iowa. In action on fire policy cov- 
ering barn wherein husband and agent 
for insured in procuring policy who 
was present at fire and a_ participant 
in the starting of it testified to total 
loss of barn by fire and identified barn 
as one covered by policy and wherein 
insured did not testify and a full and 
fair disclosure of facts attending loss 
was not made, refusal to permit insur- 
er to cross-examine witness as to cause 
of fire constituted reversible error 
which was not cured by admission of 
an ex parte narration by witness of 
what took place at and prior to start- 
ing of fire—Hno v. Adair County Mut. 
Ins. Ass’n, 294 N.W. 323. 

N.M. In action for death of child, 
where father of child on direct exami- 
nation testified respecting the location 
of his residence and described the 
child, cross-examination respecting size 
of place on which he lived, for purpose 


of showing the condition of the child, 
was properly refused as not covering 
subject matter of direct examination.— 
Krametbauer v. McDonald, 104 P.2d 
900, 44 N.M. 473. D 

Tex.Cr.App. In trial for rape, where 
deputy sheriff, called as witness by 
defendant, testified as to defendant's © 
weight at time of trial, state had right 
to cross-examine witness as to whether 
he knew defendant’s weight at time of 
commission of alleged offense—Hall v. — 
State, 150 S.W.2a 404. his ; 

Tex.Cr.App. In murder trial, wh 
defendant asked his wife as_ wit 
about their separation before homicide 
in order to impress jury with idea 
that deceased was cause of such sep- 
aration, state had right to show by 
such witness on cross-examination that 
deceased had nothing to do with sep- 
Halon aeae v. State, 150 S.W.2: 
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D.C.Pa, In action for death and dis. 
ability benefits under life policies, re 
fusal to permit cross-examination o 
beneficiary’s witness concerning i 
sured’s ability to work and run a 
restaurant, which had not been touche 
in direct examination and was a matte 
of defense, was proper.—Moyer  v. 
AXtna Life Ins. Co., 39 F.Supp. 725. 
Colo. In mortgagee’s replevin acti 
to recover automobiles from defendan 
who claimed through mortgagor, — 
fusal to allow defendant to cross-exa 


error, where purpose of proposed cross 
examination was to find out mortga 
gee’s method of operation, and defend 
ant’s counsel declined to take advan 
tage of opportunity to make agent 
fendant’s witness, and  informati 

sought from agent wags to be used as 
basis of an attempted showing of pay 
ment, which was an “affirmative de 
fense’, and no testimony of payment 
was offered by defendant.—Mosko v. 
Union Nat. Bank of Denver, 111 P.2d 


892 
§ 3238 : 


Ga.App. In action 


Code, § 38-1705.—Richter v. 5 
Co., 16 S.H.2d 259. be : Rios: 
Ill.App. In automobile accident ac-— 


ing trip from their home to farm ~ 
owned by them in .Missouri, cross-ex- — 
amination of plaintiffs showing that 
plaintiffs operated farm within county 
where trial was had was not error.— 
Castle v. Searles, 28 N.H.2d 619, 306 Ill. 
App. 304. ] aay 

Ky. The right of cross-examination 
is even of greater importance when a 
witness is a party to the action, since — 
the jury may well be calculated to give 
more careful consideration to a party’s 
own testimony than to that of a mere 
witness.—Louisville & N. R. Co. v. 
Gregory, 144 S.W.2d 519, 284 Ky. 297. 

Where a party avails himself of the — 
privilege of testifying as a witness in 
his own behalf, justice to the adverse 
party demands that the party testify- 
ing submit himself to cross-examina- — 
tion.—Louisville & N. R. Co. v. Gregory, 
144 S.W.2d 519, 284 Ky. 297. 

In personal injury action, wherein 
plaintiff, who was brought into court — 
on a cot, testified concerning his in- 
juries, but wherein defendant was not — 
permitted to cross-examine plaintiff on 
ground that plaintiff was not physical- 
ly able to continue his testimony, trial 2 
eourt’s failure to grant defendant’s 4 
motion to set aside the swearing of 
the jury and to continue the case was 
prejudicial error, notwithstanding 
plaintiff’s counsel offered to permit de- 
fendant to read cross-examination of 
plaintiff upon former trial or his en- 
tire testimony.—Louisville & N. R. Co. 
pec ee 144 S.W.2d 519, 284 Ky. 
2 


N.J. A party to an action is compe- 
tent to give direct testimony upon his 
own behalf and is subject to: cross- 
examination thereon, but a party offer- 


a 
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ing himself as a witness in his own 
behalf cannot cause himself to be con- 
tradicted or his testimony neutralized 
through prior oral or written incon- 
sistent or contrary statements made by 
z him. N.J.S.A. 2:97-1.—Crothers v. Ca- 
RS roselli, 20 A.2d 77, 126 N.J.L. 590, af- 
a firming 16 A.2d 341, 125 N.J.L. 408. 
of Pa.Super. After insured suing on 
fire policy testified as to extent of his 
_ loss, insurer was entitled both by 
_ eross-examination and by direct testi- 
_ mony to develop faets tending to di- 
_ minish and impeach insured’s trust- 
_ worthiness as a witness, and the jus- 
tice of his claim.—Lobnosky v. New 
York Underwriters Ins. Co., 20 A.2d 
824, 145 Pa.Super. 38. 
__ Tex.Civ.App. In holder’s action on 
note against maker who was an ex- 
_perienced lawyer and business man 
who claimed lack of consideration be- 
cause maker was to receive shares and 
_ membership in a hunting club that 
_ payee and another were to organize 
and that maker never received such 
shares and membership, holder had 
_ right to question maker closely as to 
properties which were to be owned by 
club and as to nature of its corporate 
structure and as to relationship be- 
tween maker and payee.—Ross v. Cook, 
(151 S.W.2d 854, error refused. 
§ 830 


_ Cal.App. In drug store patron’s per- 
sonal injury action against the store 
and a subcontractor in charge of weld- 
' ing operations in store, the subcontrac- 
_ tor’s employee who was partly in 

charge of the welding operations was 
not a person whom patron was en- 
_ titled to examine under statute relat- 
‘ing to examination of adverse parties, 
Code Civ.Proc. § 2055.—Bartholomai y, 

_ Owl Drug Co., 108 P.2d 36. 

__Cal.App. In bankruptcy trustee’s ac- 
ion to set aside deeds executed by 
bankrupt as defrauding his judgment 
reditor, where testimony of bankrupt, 
called as adverse witness by plaintiff 
after dismissing action as against 
_ bankrupt, was required by plaintiff to 
_ prove many facts in connection with 
- case, no error was committed in per- 
mitting him to testify over defendant 
grantees’ objection.—Chichester v. Ma- 
son, 111 P.2d 362, 
_, Itt.App. In passenger’s action for in- 
juries sustained on a bus, where bus 
‘driver was called as a_ witness by 
plaintiff for cross-examination under 
the statute, refusal to permit cross-ex- 
amination by plaintiff of bus driver 
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"3 The purpose of statute permitting a 
party to call opposing party as a wit- 
ness was not to allow the repetition of 
testimony. Acts 1939, ce. 380.—Takoma 
Park Bank y, Abbott, 19 A.2d 169. 
; In bailor’s action for loss of gold 
_ certificates and currency from safe de- 
posit box in vault of defencant bank, 
_ where bailor testified that, in the fall 
of 1925 or 1926, his aunt handed him 
an envelope and told him to put it 
away for future use, that in July, 1936, 
he opened the envelope and found fifty 
$1,000 gold certificates, and that in 
August, 1936, he placed the contents 
in safe deposit box, refusing to permit 
bank to question bailor regarding 
whether his aunt ever possessed $50,- 
000 and regarding the heirg and dis- 
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tributees of the aunt and her sister, 


was not error, since such line of in- 
quiry was not relevant—Takoma Park 
Bank y. Abbott, 19 A.2d 169. 

Mich. In action on notes by trustees 
of segregated assets of bank, where 
chief liquidating officer of state bank- 
ing department was in court during 
trial and aided in prosecution of ac- 
tion, defendant was entitled to call him 
for. cross-examination under statute 
permitting either party to call and 
cross-examine the opposite party or 
his employee or agent. Comp.Laws 
1929, § 14220.—Wood v. Henley, 296 N. 
W. 657, 296 Mich. 491. 
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C.C.A.I]]. The presumption of credi- 
bility as a witness with which defend- 
ant is clothed when he takes witness 
stand being rebuttable, it is permis- 
sible for opposing counsel to ask de- 
fendant, on cross-examination, whether 
he has previously misrepresented the 
truth as to his name.—. §, y, Waldon, 
114 F.2d 982. 

C.C.A.Tll, A defendant may not, un- 
der the guise of testing his credibility, 
be questioned on cross-examination 
about matters not touched upon im the 
examination in chief nor pertinent 
thereto, not tending to prove the charge 
against defendant.—. S. y, Glasser, 116 
F.2d 690, certiorari granted Glasser 
v. U. S., 61 S.Ct. 835, Kretske vy, U, S., 
61 S.Ct. 885 and Roth v. U. S., 61 
S.Ct. 835. 


C.C.A.N.J. Cross-examination of an 
accused concerning commission of an- 
other crime is proper if relevant,—U. 8. 
v. Harrison, 121 F.2d 930. 

In prosecution for conspiracy to de- 
fraud the revenue through operation of 
an unregistered and therefore untaxed 
still, cross-examination of accused, 
showing that accused was familiar with 
regulations of Bureau of Internal Reve- 
nue requiring him to report sales of 
sugar but during time of the alleged 
conspiracy, he refused to. make such 
reports, concerned an overt act from 
which participation in common design 
might be inferred and was therefore 
proper. Cr.Code, § 37, 18 U.S.C.A. § 
88; 26 U.S.C.A. Int.Rev.Code, §§ 2810, 
2811.—U. S._v. Harrison, 121 F.2d 930. 

D.C.N.J. In prosecution for conspir- 
ing to obstruct the due administration 
of justice, by an attempt to protect 
codefendants from implication in oper- 
ation of an illicit still which was seized 
at the Atlantic City garbage disposal 
plant, where one of defendants testify- 
ing as_a witness in his own defense 
asserted that his actions in advising 
witness arrested at still site and lessee 
of garbage disposal plant not to talk 
were solely those of an attorney repre- 
senting his clients, asking the defend- 
ant on cross-examination whether he 
had obtained permission to put the 
still in the plant was proper in order 
to test the defendant’s credibility. (Cr. 
Code § 135, 18 U.S.C.A. § 241.—U. S. v. 
Perlstein, 39 F.Supp. 965. 

Ala. Trial court has wide range of 


discretion in matter of questions which - 


state will be permitted to ask defend- 
ant on _ cross-examination.—Davis v. 
State, 199 So. 547, 240 Ala. 365. 


Ala. In murder prosecution, cross- 
examination of accused relative to hig 
relations with a certain person together 
with a letter alleged to have been writ- 
ten to accused by such person was not 
error.—Naugher vy. State, 1 So.2d 294, 

Ark. Permitting defendant to be 
cross-examined concerning purported 
confessions, one of which had been held 
inadmissible because of absence of 
stenographer who had transcribed part 
of defendant’s statement, was not error. 
—Dinwiddie v. State, 151 S.W.2d 93. 

Cal. In prosecution of members of 
police intelligence unit for offenses 
arising out of bombing of political ene- 
my, wherein defendant attempted to 
show that surveillance of victim was in 
performance of legitimate police ac- 
tivity, cross-examination to show other 
activities of the intelligence unit against 
persons apparently hostile to the city 
administration, and use of files of in- 
telligence unit in furtherance of cross- 
examination, were not error, Pen.Code, 
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ad, Ss OY ee . 7 F, 
§ 1323.—People v. Kynette, 104 
794, superseding 97 P.2d 287. 

Cal.App. In _ robbery ition, 
wherein defendant admitted striking 
poseoueng witness but claimed to have 

one so in resisting improper. advances, 
cross-examination of defendant, who 
had made three confessions, whether he 
had told anybody that prosecuting wit- 
ness had made degenerate advances, 
was error where attention of defendant 
had not been directed, at time of his 
confession, to any improper advances, 
but did not result in a “miscarriage of 
justice” requiring reversal of convic- 
tion. Const. art. 6, § 414.—People vy. 
Wilt, 104 P.2d 387. z 

Cal.App. In grand theft prosecution 
where accused was not questioned on 
direct examination as to his occupation, 
cross-examination disclosing that ac- 
cused made his money by betting. on 
horse races was not prejudicial, since 
it was proper to elicit source of his in- 
come as well as that of money in his 

ossession at time of arrest.—People y. 
Rinesmith! 105 P.2d 1021. 

Cal.App. In prosecution for the 
theft of two automobiles, wherein de- 
fendant denied that he had stolen the 
two automobiles, district attorney was 
entitled to cross-examine defendant as 
to number of automobiles and kinds 
of automobiles defendant had fixed up 
for sale. Pen.Code, § 1323.—People v. 
Smith, 110 P.2d 472. 

Any question which has the tendency 
to elicit from a defendant the whole 
truth about any matter on which he 
has been examined in chief, or which 
would explain, qualify, or destroy the 
force of his direct testimony, is legiti- 
mate cross-examination. Pen.Code, § 
1323.—People v. Smith, 110 P.2a 472. 

In prosecution for theft of automo- 
biles, it was proper for the district 
attorney to develop any details which 
would be reasonably calculated to show 
that defendant’s denial in chief that 
he stole the automobiles was not true. 
Pen.Code, § 1323.—People yv. Smith, 
110 -P.2d 472. 

Cal.App. After defendant denied on 
direct examination that he stole auto- 
mobiles as charged, it was proper for 
the district attorney to cross-examine 
the defendant as to all matters about 
which he was examined in cl¥ef. Pen. 
Code, § 1323.—People v. Smith, 110 
P.2d_ 472. 


CalApp. In prosecution for obtain- 
ing loans from finance company on 
wrecked automobiles, cross-examina- 
tion as to whether accused had “skip- 
ed” parole after being convicted of 
orgery, as to whether accused knew 
that warden of penal institution in 
which accused served 22 months be- 
fore being paroled “would be glad to 
have you come back there”, and as to 
whether forgery was an “automobile 


4 


forgery”, was improper.—People vy. 
Wynn, 112 P.2a 979. 
Cal.App. In grand theft prosecution, 


the accused who opened up subject of 
other similar transactions could not 
close the door to an inquiry by the 
district attorney on cross-examination 
concerning such _ other’ transactions. 
ety § 484.—People v. Selk, 115 P. 

Ga.App. Where a party is under 
cross-examination, the trial court may 
exercise a sound discretion in requir- 
ing counsel to make the relevancy of 


his questions apparent.—Slappey  v. 
State, 18 S.B.2d 873, 64 Ga.App. 713. 
Idaho. In murder prosecution, de- 


fendant offering himself as witness be- 
came subject to cross-examination re- 
garding all matters of fact and cir- 
cumstances leading up to and sur- 
rounding the commission of the homi- 
cide and connected therewith or re- 
lated thereto.—State vy, Hargraves, 107 
P.2d 854, 

Idaho, In prosecution for murder of 
viliage marshal who had been called 
to home of defendant’s parents-in-law, 
where defendant on direct examination 
testified that he did not know the mar- 
shal, that he did not know that there 
was any trouble, and that he had had 
no trouble with his wife or members 
of her family, permitting state on 
cross-examination of defendant to 


prosecution, 


State v. Hargraves, 107 P.2d 854. 


ena tO 
ed and bad’ existed for 
onsiderable period of time be- 
lefendant, his wife, and mem- 
her family, was not error.— 


Where a defendant in a criminal 
trial voluntarily takes the witness 
stand in his own behalf, he is subject 
to the same rules applicable to other 
witnesses and may be cross-examined 
in regard to all matters to which he 
has testified on his direct examination 
or connected therewith. Code 1932, § 
poate State v. Hargraves, 107 P.2d 

La. An accused who takes the stand 
subjects himself to all the rules appli- 
cable to the cross-examination of other 
witnesses.—State v. Mahfouz, 1 So.2d 
82, 197 La. 216. 

_N.J. Where one alleged plan of con- 
spiracy was if defendants failed to 
earry election te so manipulate conduct 
thereof as to justify application for re- 
count and one defendant was ques- 
tioned on direct examination regarding 
application for recount and effect, it 
was proper to cross examine as to de- 
tails of application and result of re- 
count.—State v. Sutherland, 15 A.2d 
749, 125 N.J.L. 273, affirming 9 A.2d 
807,123 N.Js.613. 

OklCr.App. When a defendant takes 
the witness stand and testifies in this 


-own behalf, the prosecution has the 


right to cross-examine him with same 
latitude as any other witness, and his 
cross-examination is not confined to a 
mere categorical review of matters 
stated in the direct examination, but 
he may be asked any question on cross- 
examination pertaining to the matter 
at issue, or that goes to his credibility 
as a witness.—Murphy v. State, 112 P. 
2d 438. 

Ok1.Cr.App. 
the witness stand is subject to cross- 
examination by the same rules_ that 
govern other witnesses.—Allen y. State, 
113: P:2d=835. 


Ok1.Cr.App. Where defendant took 
witness stand in murder prosecution 
and testified in his own behalf, the 


prosecution had the right to cross-ex- 


amine him with the same latitude as 


any other witness, and under statute 
he could be interrogated concerning 
other convictions for crime, though the 
other crimes may not have involved 
moral turpitude. 12 Okl.St.Ann. § 
381.—Abby v. State, 114 P.2d 499, re- 
hearing overruled 115 P.2d 266. 

Pa. In prosecution for murder of de- 
fendant’s husband, objection to cross- 
examining defendant about her conver- 
sation about death of another man 
should have been sustained where con- 
versation took place long after death 
of defendant’s husband and had no re- 
lation thereto.—Commonwealth v. Gio- 
vanetti, 19 A.2d 119. 


Pa. In prosecution for homicide, 
cross-examination of accused with re- 
spect to unrelated offenses admitted by 
accused in his first statement to au- 
thorities was not error, where answers 
to questions objected to were no more 
prejudicial than admissions contained 
in the statement and statement al- 
though contradicted by subsequent 
statements and by accused’s testimony 
at trial, were admissible-—Common- 
van v. Jones, 19 A.2d 389, 841 Pa. 


Pa.Super. In prosecution for open 
lewdness consisting of indecent and 
public exposure of the person, the state 
of defendant’s mind at or about time of 
commission of offense was in issue, and 
where question on cross-examination 
was result of natural development of 
facts rather than an attempt to show 
commission by defendant of another 
offense or to show his bad character 
or reputation, asking defendant wheth- 
er he was on the hunt for women on 
night of offense was not error.—Com- 
monwealth vy. Pride, 18 A.2d 879, 143 
Pa.Super. 165. 

In prosecution for open lewdness con- 
sisting of indecent and public exposure 
of the person, where questions on cross- 
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Pa.Super. 
in the cross-examination of a defend- 
ant who takes the stand on his own 
behalf—Commonwealth vy. Quinn, 19 
A.2d 526, 144 Pa.Super. 400. 


Pa.Super. In prosecution of private 
detective for larceny of gambling 
paraphernalia, it was not prejudicial 


error to permit cross-examination of 
private detective as to the requirements 
of the law as to seized gambling de- 
vices, since the question bore directly 
on the intent with which private detec- 
tive acted.—Commonwealth v. Quinn, 
19 A.2d 526, 144 Pa.Super. 400. 

Pa.Quar.Sess. A defendant on _ trial 
for fornication and bastardy could not 
be asked on cross-examination whether 
or not he had had previous sexual re- 
lations with the prosecutrix, since such 
questions are expressly forbidden by 
the Act of March 15, 1911, P.L. 20, 19 
PS. 711.—Commonwealth v. Baern- 
copf, 33 Berks 9. 

Pa.Quar.Sess. A greater latitude is 
allowed in the cross-examination of a 
defendant in a criminal case than in 
cross-examination of an ordinary wit- 
ness, When he denies having com- 
mitted the crime charged, everything 
which tends to contradict his state- 
ment is a proper subject of cross- 
examination.—Commonwealth v. Wein- 
er, 51 Dauph. 229. 

Pa.Quar.Sess. It was not error to 
permit one of the defendants to be 
cross-examined as to the declarations 
and statements of various leaders of 
the Communist Party, since the ex- 
amination was permitted only to test 
his credibility. Especially was this 
permissible since it appeared that this 
defendant, in direct. examination, went 
to great lengths in explaining what he 
said he told to the various witnesses 
about the nature and purpose of the 
nomination papers and the purposes of 
the Communist Party in making nom- 
inations, comparing the attitude of 
Communism with the Holy Sacrament 
with the work of Christianity, and 
with ideals of peace—Commonwealth 
v. Weiner, 51 Dauph. 229. 


S.C. When accused elects to testify, 
he occupies a dual capacity, as a de- 
fendant and as a witness, and as a 
witness is subject to the usual duties, 
liabilities, and limitations of witnesses, 
to the extent that his character as to 
truth and veracity may be impeached 
and he may be cross-examined about 
any of his past transactions tending to 
affect his credibility, but not about 
such as affect his character in other 
respects,_State v, Gibert, 13 S.B.2d 
451, 196 S.C. 306. 

S.C. Where, on direct examination 
in prosecution for violation of statute 
respecting willful desecration of graves 
or destruction of shrubbery in grave- 
yards, defendant testified concerning 
visits to cemeteries other than cemetery 
referred to in indictment, defendant 
could be cross-examined concerning 
other cemeteries over objection that 
eross-examination tended to establish 
other crimes than crime for which de- 
fendant wag being tried. Code Supp. 
1938, § 1266.—State v. Johnson, 14 S. 
H.2d 24, 196 S.C. 497. 

Tex.Cr.App. Where defendant’s at- 
torney called’ defendant to witness 
stand for purpose of showing that de- 
fendant had never been convicted of a 
felony and defendant took the stand 
and testified relative to defendant’s ap- 
plication for suspended sentence, de- 
fendant could not complain that dis- 
trict attorney thereafter questioned de- 
fendant relative to matters set forth in 
indictment and obtained an admission 
that defendant had stolen property in 
question from person named in indict- 


- ment.—Holder v. 
613 : 


the stand as a witness is subject to 
the same rules as any other witness and © 


igh ch Mie nemeee 
Tex.Cr.App. A defendant who 
may be cross-examined, contradicte 
impeached, and sustained, unless 
is some statutory limitation.—Rains 
State, 146 S.W.2d 176. fae 
Tex.Cr.App. In prosecution for as- 
Sault to murder with malice, cross 
amination of defendant as to wh 
defendant attempted to leave — 
drink, and dance establishment 
trouble with third person, was 
error, where defendant was not charged 
with assaulting third person but vy 
assaulting a stranger not connect 
with third person.—Patterson y, Sta 
147 S.W.2d 784. ; 


sufficient basis for cross-examina 
in which prosecuting attorney sai 
“Do you mean to tell this 
* * * that you were not tried f 
bootlegging in this court the o 

day?’’ and defendant replied that 
had never been in trouble until 
ease and the case tried the fir 
the week when he was tried for boo 
eping. barker v. State, 147 


Tex.Cr.App. Where accused in 
der prosecution testified to numerou: 
altercations between himself a 
deceased and the causes thereof an 


Played at the time of making of th 
bet was not error.—Henderson y, Stat 
152 S.W.2d 743. : 


Wash. It was not improper to allo 


fe 


to defendant’s true name on cros 


been known by, another name,—Sta 
De Gaston, 104 P.2d 756. - } 
In prosecution for crime of abortio 
trial court did not err in permitti 
counsel for state to interrogate defen: 
ant relative to his education, particula: 
ly with reference to his medical trai 
ing, in view of defendant’s testi 
as to his use of certain surgical | 
struments used in internal examinations 
of the human body, and that use 
such instruments in obtaining spe 
mens, in his work as a clinical proprie- 
tor, constituted a large part of | 
Ore nee v. De Gaston, 104 } 
a Rex v. Koufis, [1941] 1 Dom. 


§ 833 ricseyy 
©.C.A.Fla, In prosecution for con- 
spiracy to violate revenue laws by op- 
erating a still for the manufactur 


examination of police officer with 


837 
C.C.A.111. 


examination and great latitude is per- 
missible.—U. v. Glasser, 116 F.2d 
690, certiorari granted Glasser vy. U. 

61 S.Ct. 835, Kretske v. U. S., 61 


S.Ct. 835 and Roth vy. U. S., 61 S.Ct. 
Ala. The range of cross-examination 


rests largely in discretion of the trial 
court, and trial court’s ruling thereon 
will not be revised on appeal unless it 
is made clearly to appear that error 
intervened to prejudice of the objecting 
party.— Louisville & N, R. Co. vy. Mar- 
tin, 198 So. 141, 


this 


i 


counsel for state to inquire relative 


ee 
na 


, 0 had eee 


OLkh y 
liquor, objection to inquiry on erass- — 
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‘ Trial judge has large dis- 
eretion in controlling scope of cross-— 
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Ala.App. The range of cross-exami- 
mation is within the discretion of the 
trial court, and, unless it clearly ap- 
pears that error intervened to the sub- 
stantial injury of the adverse party, 
tthe ruling of nisi prius will not be dis- 
turbed upon appeal. Code 1928, § 7731. 
—Sowell vy. State, 199 So. 900. 

j Ga.App. Though a defendant has 
the right of cross-examination, thor- 
ough and sifting, yet the cross-exam- 
“ination must end somewhere, and hence 
the trial judge has the discretion as to 
when the cross-examination should be 

_ended.—Aycock y. State, 10 §.H.2d 84, 
62 Ga.App. 812. : f 

The trial judge has a discretion to 
control the right of cross-examination 
within reasonable bounds, and an ex- 
ercise of that discretion will not be 


controlled by a reviewing court, unless 


it is abused.—Aycock v. State, 10 S. 

In bribery prosecution of policeman, 
trial court did not abuse its discretion 
in refusing to permit the policeman, on 
eross-examination of witness who tes- 
tified that he gave bribe to the police- 


‘man, to elicit whether witness had 


ever bribed any other officers than 
- those concerning whom he had testi- 


- fied before the grand jury which. in- 


dicted policeman, and what their names 


were.—Aycock y. State, 10 S.E.2d 84, 


- Ga.App. Control of cross-examina- 
tion of witnesses is within trial judge’s 


discretion, and such discretion will not 


- be controlled by court of appeals unless 
abused.—_Sweat v. State, 11 S.H.2d 40. 
Ga.App. The trial judge may in his 
- diseretion control cross-examination 
within reasonable bounds, and exer- 
F pe be 
- controlled by a reviewing court unless 
it is abused. Code 1933, § 38-1705.— 
-Haugabrooks v. Metropolitan Life Ins. 
Co., 12 S.B.2d 163, 68 Ga.App. 829. 
Cross-examination of wit- 
largely within CNS aE Se 


trial judge—State v. Hargraves, 
~P.2d 854. : 
Iowa. While extent of cross-exami- 
nation is left largely to sound legal 
diseretion of trial court, who may 
broaden it where witness is hostile to 
eross-examiner or restricted where wit- 
ness appears too friendly and eager to 
agree with cross-examiner, cross-exam- 
ination is a right to be jealously 
guarded, and refusal to allow cross- 


‘examination on relevant matters covered 


by the examination in chief is sufficient 
ground for reversal—Eno v. Adair 
County Mut. Ins. Ass’n, 294 N.W. 323. 
Kan, Trial court has wide discre- 
tion in allowing cross-examination of 


. witnesses for purpose of enabling jury 


to judge their credibility.—Atkinson v. 


- Wiard, 109 P.2d 160, 153 Kan, 96. 


Mass. The extent of cross-examina- 

tion rests largely in the sound discre- 
tion of the Waa 3 judge.—McLaugh- 
lin v. Municipal ourt of Roxbury 
Dist. of City of Boston, 32 N.H.2d 266, 
308 Mass. 397. : 
_ Mich. The extent of cross-examina- 
tion for purpose of showing character 
of witness is discretionary with trial 
judge.—Anthony v. Cochrane, 295 N.W. 
197, 295 Mich. 386. 

N.M. The scope of cross-examination 
rests largely in sound discretion of 
trial court, but doubt should be re- 
solved in favor of the cross-examiner,— 
Krametbauer v. McDonald, 104 P.2d 
900, 44 N.M. 473. 

Pa.Super. Claim of undue restric- 
tion of cross-examination of party 
plaintiff was not sustained, where di- 
rect and redirect examination covered 
only 9 pages of record and cross-ex- 
amination covered 76 pages.—Besecker 
v. General Acceptance Corporation, 17 
A.2d 916, 143 Pa.Super. 367. 

The range of cross-examination is 
Jargely within the sound discretion of 
the trial judge, and, unless that dis- 
cretion has been abused to the in- 
jury of the party complaining, no 
ground for reversal exists.—Besecker 
vy. General Acceptance Corporation, 17 
A.2d 916, 143 Pa.Super. 367. 

Vt. The scope and extent of cross- 
examination rests largely in the sound 


—FP GIS Cae Ss eens 


diseretion of trial court, whose rul- 
ing thereon igs not reversible in the ab- 


“gence of abuse of discretion.—Gero Vv. 


John Hancock Mut. Life Ins. Co., 18 
A.2d 154. 
Vt. Where a plaintiff had been 


cross-examined at length concerning 
what plaintiffs were seeking in the ac- 
tion and a copy of newspaper notice 
was in evidence, exclusion of question 
concerning what plaintiffs were suing 
for in view of statement contained in 
notice did not unduly restrict right of 
cross-examination.—_Kerr & Elliott v. 
Green Mountain Mut. Fire Ins. Co., 18 
A.2d 164. : 

Wash. The matter of cross-examina- 
tion is within discretion of trial court. 
—State v. De Gaston, 104 P.2d 756. 

Wash. In controlling cross-examina- 
tion, trial court exercises a considerable 
degree of discretion.—State vy. Ingels, 
104 P.2d 944. 

§ 838 


Ga.App. In prosecution for larceny 
of automobiles, refusal to require state’s 
witness, on cross-examination, to make 
diagram of place where he had testi- 
fied he saw accused driving one of 
stolen automobiles on night of theft 
was discretionary and not an undue 
restriction of accused’s right of cross- 
examination. Code 1933, § 38-1705.— 
Corley v. State, 14 §.H.2d 121, 64 Ga. 
App. 841. 


§ 344 

Ala.App. In second-degree murder 
prosecution, refusal to permit state’s 
witness on cross-examination to anwer 
question “Don’t you know that L. C. 
Freeman and Arthur Freeman, his fa- 
ther, fell out, fell out because L. C. 
wouldn’t work, and was eating off of 
Arthur, and Arthur made him leave?” 
was not error since question was not 
properly framed to elicit legal testimo- 
ny.—Freeman v. State, 1 So.2d 917, cer- 
tiorari denied 1 So.2d 920. 


Cal.App. In a criminal case, trial 
judge may, on cross-examination of de- 
fendant, call defendant’s attention to 
apparent conflicting statements which 
defendant has made so as to give de- 
fendant an opportunity to explain or 
reconcile them, if possible. Pen.Code, 
Sate sR Coble v. Butterfield, 105 P, 


Ga.App. It is not proper to ask a 
witness, on cross-examination, whether 
he has a good or bad reputation in the 
community. Code 1933, § 38-1705.— 
Corley v. State, 14 §.B.2d 121, 64 
Ga.App. 841. 


§ 845 

Conn. Trial court’s permitting plain- 
tiff to ask leading questions of defend- 
ant called by plaintiff as a witness was 
not error where trial court apparently 
regarded defendant as a witness hostile 
to plaintiff, and the answers to plain- 
tiff’s questions were not objected to.— 
LaFrance v. LaFrance, 14 A.2d 739, 127 
Conn. 149. 

Iowa. Leading questions are proper 
on cross-examination of witness, but 
elicitation of testimony on vital issues 
from friendly witness by such questions 
detracts greatly from weight and value 
of testimony.—Sinift vy. Sinift, 293 N. 
W. 841. 

Pa.Super. Leading questions are al- 
ways permissible on cross-examination, 
—Watson v. Metropolitan Life Ins. Co., 
21 A.2d 503. 


§ 846 

Mich. In will contest, wherein pro- 
ponent testified that he had not taken 
care of testatrix and her affairs, court 
properly sustained objection to subse- 
quent cross-examination of proponent 
based on assumption that proponent 
had been taking care of testatrix and 
her affairs.—In re Barth’s Wstate, 299 
N.W. 118, 298 Mich. 388. 

N.J.Sup. Where counsel, who was al- 
legedly surprised at the testimony of 
a witness called by him, undertook to 
neutralize that testimony by resorting 
to a writing allegedly signed by the 
witness, but the witness’ signature to 
the writing was not proved and witness 
was not asked whether he had made the 
statements contained therein, the pa- 
per was properly excluded because not 
properly proved, and questions based 


on the assumption that the paper con-— 
tained certain statements were correct- 
ly overruled.—Crothers v. Caroselli, 16 
A.2d 341, 125 N.J.L. 408. - 

§ 847 : 

C.C.A.Il]. In prosecution for opera- 
tion of illicit distilleries, wherein wit- 
ness testified that he was present when 
certain party contracted to buy fuel 
oil, that following the giving of the 
order the oil was delivered to place 
where still was located and that an ac- 
cused was the man who gave the order, 
and on _ cross-examination the witness 
stated that accused looked like the man 
who gave the order, but that witness 
might be mistaken, trial court’s refusal 
to allow continued cross-examination 
on the same subject matter, which 
would merely be repetition, was prop- 
er.—U. S. v. Morabette, 119 7.2d 986. 

The court may always exercise rea- 
sonable discretion in determining when 
a subject has been exhausted and 
whether continued cross-examination is 
merely repetition.—U. S. v. Morabette 
119 F.2d 986. 

Fla. Refusal to permit further cross- 
examination of court reporter, who tes- 
tified concerning defendant’s responses 
to questions which were propounded, 
before trial by assistant state’s at- 
torney after defendant had been advised 
of his constitutional rights, was not er- 
ror, where proceeding held by the as- 
sistant state’s attorney had been thor- 
oughly presented.—Overstreet y. State, 
197 So. 516, 143 Fla. 794, 


Ill. In prosecution for obtaining 
money by means of the confidence 
game, objection to question asked com- 
plaining witness on cross-examination 
as to whether witness’ purpose in re- 
taining an attorney was recovery of 
his money was properly sustained as 
beyond scope of direct examination 
and as merely disclosing witness’ per- 
sonal interest which previously had 
been made known to jury.—People v. 
Rogers, 30 N.E.2d 77, 375 Ill. 54, 


Ill.App. In action for injuries to 
traffic policeman who wag struck by 
taxicab, cross-examination of cab driv- 
er did not call for reversal on ground 
that repetition of questions already an- 
swered tended to confuse jury and to 
make it appear that evidence given by 
driver by his deposition was inconsist- 
ent with his testimony at trial. Cooney 
ya eee 34 N.H.2d 566, 310 Ill.App. 


_ Mo. Trial court’s action in sustain- 
ing plaintiff’s objections to defendant’s 
questions asking plaintiff’s witness, on 
cross-examination, if it was true that 
witness had tied himself to a tree and 
claimed that he was robbed, was not 
error as_ limiting  cross-examination 
where witness had been previously 
asked and answered a similar question 
on cross-examination.—Smith vy. Thomp- 
son, 142 S.W.2d 70. 

Vt.. In action on life policies con- 
taining double indemnity accident 
clauses where witness testified on di- 
rect examination ,that insured was 
transferred to position ag purser be- 
cause trustworthy person was needed, 
exclusion, On cross-examination, of 
query whether situation had existed 
where company had not trusted a man 
on the same boat to show loss of 
liquor previously and fear of recur- 
rence affecting purser’s mentality and 
thus accounting for disappearance, was 
not an abuse of discretion where wit- 
ness had repeatedly testified that he 
knew nothing about disappearance of 
any liquor.—Gero v. John Hancock 
Mut, Life Ins. Co., 18 A.2d 154. 


§ 853 

Cal. The extent of redirect examina- 
tion of a witness is largely within dis- 
cretion of trial court.—People v. Ky- 
nette, 104 P.2d 794, superseding 97 
P.2d 287. 

Ga.App. The conduct and extent of 
redirect examination of witnesses for 
the state in order to neutralize the ef- 
fect of cross-examination, is left to.the 
trial judge’s sound discretion, and will 
not be controlled unless abused.—Ay- 
oe v. State, 10 S.E.2d 84, 62 Ga.App. 


\ 


te 
th 


We his first 
earance before grand jury, was 
shown on cross-examination, witness 


was properly allowed to explain his 


conduct on the first appearance before 
grand puny on redirect examination, in 
order that state might neutralize ef- 
fect of testimony given on cross-exam- 
ination and attempt to sustain  wit- 
ness’s credibility—Walton y. State, 15 
S.H.2d 455. 

Pa.Com.Pl. On a motion for a new 
trial, after a verdict for the defendant 
in an action for damages for the death 
of a child who had been struck by an 
automobile, the plaintiffs contended, in- 
ter alia, that the Court erred in refus- 
ing to admit the testimony of a certain 
witness to explain why he was unable 
to see the car of the defendant. The 
witness had testified that he did not 
see what automobile hit the child, and 
that he did not see the automobile of 
the defendant. Held, that the testi- 
mony was not competent, and _ was, 


_ therefore, properly excluded.—Mader v. 


Atkins, 49 Dauph. 314. 
§ 858 
Ala. Where accused on cross-exam- 
ination of state’s witness brings out 
part of a transaction or conversation, 
the state may show the entire trans- 
action or conyersation.—Key vy. State, 
197 So. 363, never sine 197 So. 360. 


0 

Idaho. Where witness admitted on 
eross-examination that he had _ been 
eonvieted of forgery, redirect exami- 
nation to show the circumstances un- 
der which witness was convicted was 
properly denied, since inquiry into col- 
lateral matter which had been judicial- 
ly disposed of would not be permitted. 
Code 1932, § 16-201.—Lebak v. Nel- 
son, 107 P.2d 1054. 

§ 862 

Cal. When a witness is questioned 
on cross-examination on matters rele- 
vant to the subject of the direct ex- 
amination but not elicited on direct 
examination, he may be examined on 
redirect as to such new matters.—Peo- 
ple v. Kynette, 104 P.2d 794, supersed- 
ing’ 97 P.2d 287. 

Cal. In prosecution of members of 
intelligence unit of police force for of- 
fenses arising out of bombing, wherein 
witness was asked on cross-examina- 
tion but not on direct examination con- 
cerning activities of the intelligence 
unit, redirect examination to show that 
intelligence unit was employed prin- 
cipally in political rather than criminal 
work was not error.—People y. Kynette, 
ie P.2d 794, superseding 97 P.2d 

By cross-examination concerning a 
possible $3,000 bribe of witness, the de- 
fense opened the door to redirect ex- 
amination resulting in testimony that 
$3,000 bribe had been offered witness 
by stranger not to testify for prosecu- 
tion.—People v. Kynette, 104 P.2d 794, 
superseding 97 P.2d 287. 

Cal.App. In rape prosecution where- 
in prosecution’s rebuttal character wit- 
ness admitted that she was very much 
prejudiced against defendant, and de- 
fendant’s counsel asked her directly 
whether she remembered telling him 
that she hoped defendant would go to 
prison, way was open to redirect ex- 
amination of such witness.—People v. 
Zemavasky, 115 P.2d 45. 

§ 863 

N.J. Where witness had investigated 
the happening out of which cause of 
action arose and had made a written 
memorandum, and on _ cross-examina- 
tion defendant’s counsel asked for the 
memorandum in order to show con- 
tradictory statements therein, and it 
was produced, and cross-examined con- 
cerning it, and when cross-examination 
was finished plaintiff’s counsel offered 
the paper in evidence, action of the 
trial court in receiving the memoran- 
dum in evidence was not error, es- 
pecially where court instructed jury 
that it was concerned only with that 
portion of the document having to do 
with the question involved.—Iverson 
v. Prudential Ins. Co. of America, 19 
A.2d 214, 126 N.J.L. 280. 


rs rT yh 
5, PN ee mS 
te’s wit- 


8 868 

Ky. A plaintiff could properly be re- 
called for further cross-examination 
without contravention of section of the 
Civil Code of Practice forbidding a 
party to testify for himself in chief 
after introducing other testimony for 
himself. Civ.Code Prac. § 606, subd. 3. 
—Higgs’ Ex’x v. Higgs’ Px’x, 150 S.W. 
2d 681, 286 Ky. 236. 
§ 869 

Pa.Quar.Sess. Where one’s guilt or 
innocence in relation to a specific of- 
fense is actually being investigated in 
a pending proceeding, he has not the 
status of a witness only, but of a party 
whose conduct is the main subject of 
the inquiry, and since any question 
that could be asked him must neces- 
sarily have as its object proof of the 
charge against him, he cannot be called 
to the stand or compelled to answer a 
single question.—Commonwealth v. 
Bane, 3 Fay.L.J. 291. 


§ 870 
Ala. In murder prosecution wherein 
accused pleaded insanity as defense 
where wife was first witness for the 
state, she could not be cross-examined 
as to alleged recent illicit relations be- 
tween herself and deceased, where her 
answers might tend to incriminate her. 
—Naugher v. State, 1 So.2d 294. 
W.Va. Questions relating to a pre- 
vious conviction of a witness and who 
has satisfied sentence are -not “‘in- 
criminating”, so as to entitle the wit- 
ness to refuse to answer questions on 
that ground.—State vy. Crummit, 13 §. 
H.2d 757. 
See Woodcock v. Woodcock [1941] 3 
Dom.L.R. 207. 
871 


8 

D.C.Colo. The constitutional provi- 
sion that no person shall be compelled, 
in any criminal. case, to be a_ witness 
against himself is not directed to de- 
fendants, but is a common shield for 
all persons summoned as_ witnesses, 
aud is for protection of witnesses, ir- 
respective of their relation to proceed- 
ing. U.S.C.A.Const. Amend. 5.—U. S. 
v. Goodner, 35 F.Supp. 286. 

A corporation is not a ‘person’ with- 
in protection of federal. constitutional 
provision that no person shall be com- 
pelled, in any criminal case, to be a 
witness against himself, and the pro- 
vision cannot be asserted by officers 
and agents of corporation in corpora- 
tion’s behalf, nor’ can an officer of a 
corporation in physical possession of 
books of corporation plead the immu- 
nity against exposing the contents 
thereof on ground that they would in- 
eriminate him personally, as if books 
and papers were his own. U.S.C.A. 
Const. Amend. 5.—U. S. v. Goodner, 
35 F.Supp. 286, 

Cal.App. The statute making proof 
of father’s failure to provide for minor 
children prima facie evidence of wil- 
fulness merely fixes quantum of evi- 


dence necessary to establish guilt, and. 


is not unconstitutional as compelling 
a defendant to be a witness against 
himself. Pen.Code, § 270.—People v. 
Nelson, 108 P.2d 651. 

Ga.App. Where accused was _ called 
before grand jury and compelled to 
testify concerning the truth of accusa- 
tion against him before the true Dill 
was returned, and his testimony was 
considered by the grand jury before 
returning the true bill, there was a vio- 
lation of accused’s constitutional right 
not to be compelled to give testimony 
tending to criminate himself, and his 
plea in abatement to the indictment 
should have been granted, notwith- 
standing that there were other com- 
petent witnesses who were sworn be- 
fore the grand jury. Const. art. 1, § 1, 
par. 6; Code 19388, §§ 38-416, 38-417, 
So eendepeins v. State, 14 S.H.2d 


§ 874 
C.C.A.Il]l, The power of the National 


Na l 
Labor Relations Act, § 11(1), 29 U. 
C.A. § 161(1).—National Labor Rela- 
Upne Board v. Barrett Co., 120 F.2d 


plain of issuance of subpoenas by N: 
tional Labor Relations Board, becaus 
of incriminating character of evidence 


which would be adduced under gsub- 


poenas. National Labor Relations Act 
§ 11(1), 29 U.S.C.A. § 161(1).—National 
Labor Relations Board y. Barrett Co., 
120 F.2d 583. a a 


and provision applies to all proceedi 
wherein defendant is acting as a 
ness in any investigation that requi 
him to give testimony that might ten 
to show him guilty of crime. U.S.C.A. 
Codnst. Amend. 5.—U. S. v. Goodner 
F.Supp. 286. a, 


ce 
4. 


A corporate employer could not com- 


see 
Ga.App. Where accused was ¢alled _ 


before grand jur 
tify concerning 
against him before the true Dill 
returned, and his testimony was con- 
sidered by the grand jury befor 
turning the true bill, there was a vic 
tion of accused’s constitutional right | 
not to be compelled to give testimony 
tending to criminate himself, and hi 
plea in abatement to the indictm 
should have been granted, 
standing that there were other comp 
tent witnesses who were sworn befo1 
the grand jury. Const. art. 1, § 1, pa 
6; Code 1933, §§ 38-416, 38-417, 3 
1102.—Jenkins v. State, 14 S.B.2d’ 59 
Grand jury had no lawful right to 
call accused before it while it was c 


and compelled to 


ing and entered upon journal of t 
court, and, in order to obtain immur 
ty, witness must object to answer 
any question tending to i imi 
and witness can be compelled to 
swer such questions only upon, receiy- 
ing immunity. 
17215 et seq.—People ex rel. Roach 
Carter, 298 N.W. 288, 297 Mich. 577. 
Mo. The immunity afforded wi 
by constitutional provision prote 
him from “self-incrimination” is b 
enough to protect him against such 
crimination before any tribunal in any 
proceeding and extends to preliminary 
proceedings as well as final trial.—In 
re West, 152 S.W.2d 69. : i. 
N.J.Ch. 
ground of adultery, the defendant can- 
not be forced to give evidence against 
himself except as to the fact of mar- 
riage. N.J.S.A. 2:97-9.—Bednarik v. 
Bednarik, 
The statutory privilege of immunity 
against the giving of “evidence” under 
statute providing that no husband or 
wife in any action or proceeding for 
divorce on account of adultery shall be 
compelled to give “evidence’ for the 
other, except to prove the fact of mar- 
riage, is the same whether the evi- 
dence is testimonial or otherwise. N. 
J.S.A. 2:97-9.—Bednarik v. Bednarik, 
16 A.2d 80, 18 N.J.Misec. 6338. 
Oe a eam v. Isaacs [1940] 3 Dom.L. 


§ 878 
©.C.A.N.Y. One called as a witnesg 


he truth of accusation P 


Comp.Laws 1929, § 


In a suit for divorce on the 


‘16 A.2d 80, 18 N.J.Misc. 633. 


ae 
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§ 878 

before grand jury does not have consti- 

tutional privilege of refusing to testify 

which belongs to a defendant on trial, 
and has only the right of any witness 
to decline to give answers, when inter- 

——s yogated, which might tend to incrim- 

Te inate him.—U. S. v. Benjamin, 120 F. 
2a 521. : ; 

: The constitutional ‘privilege against 
self-incrimination”’ is an option of re- 
fusal and not a prohibition of inquiry. 
—U. S. v. Benjamin, 120 F.2d 521. 

Mo. An attorney’s failure to obey 
. Supreme Court’s subpcna duces tecum 
to appear at hearing before advisory 
committee of bar administration on 
charge of wrongfully retaining client’s 
funds was not excused on ground that 
his testimony before committee might 
incriminate him because he was threat- 
ened with institution of criminal 

_ eharges of corruption in office of Jus- 

tice of the Peace by attorney for claim- 

ant of such funds.—In re West, 152 S. 

W.2d 69. 

A witness’s constitutional protection 
from self-incrimination may not be 
used as excuse to ignore proper sum- 
‘mons and fail to appear before cee 
nated tribunal when commanded to 
» do so.—In re aa S.W.2d 69. 

' O : 
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C.C.A.Ill. A corporation is not pro- 
tected by immunity against self-in- 
_erimination which is guaranteed by 
the Fifth Amendment, but is entitled 
to protection against unreasonable 
_ searches and seizures of its papers un- 
U.S.C.A. 
v. 


der the Fourth Amendment. 


when combined with proof of other cir- 
- cumstances which others may supply. 
15 U.S.C.A. § 32; U.S.C.A.Const. Amend. 
6.0. S. v. Molasky, 118 F.2d 128. 

_. ©.C.A.La, A witness may not refuse 
_ to be sworn and tell what he knows 
up to the point of his own involve- 
ment in crime, and at that point he 
may claim his constitutional privilege 
and refuse to go further unless given 
full immunity, but if he continues to 
testify without claiming his right to 
be silent, he waives it—Shushan v. 
Oe Sel 17 F.2d. 110, 

_ Ala. When a witness declines to an- 
swer a question propounded to him by 
a court of competent jurisdiction upon 
ground that answer may tend to’ in- 
criminate witness, it is in the first in- 

stance the eae eative of the court to 
-eonsider and decide whether any direct 
answer .to question can implicate wit- 


ness, and if it is not apparent that 
- answer will tend to incriminate wit- 
ness, witness is not privileged from 


testifying. Const.1901, § 6—Ex parte 
Blakey, 199 So. 857, 240 Ala. 517. 
, In proceedings before commission ap- 
pointed by circuit court to investigate 
unlawful practice of law,.a witness was 
not privileged to refuse to answer ques- 
tions respecting whether witness’ em- 
ployer, whose activities were being in- 
- vestigated, adjusted or settled certain 
cases and whether witness investigated 
cases for employer on ground that an- 
- swers would tend to incriminate wit- 
yu ness. Gen.Acts 1931, p. 606, §§ 1-3; 
'  $upreme Court Rules, rule A; Const. 
- 1901, § 6—EHx parte Blakey, 199 So, 
«857, 240 Ala. 517. t 
an Phat answers to questions propound- 
ed to witness by commission appointed 
by circuit court to investigate unlawful 
_ -~—s-«practice of law might incriminate wit- 
ness’ employer did not authorize wit- 
ness to refuse to answer questions on 
ground that answers might be self- 
incriminating. Gen.Acts 1931, p. 606, 
§% 1-3; Supreme Court Rules, rule A; 
Const.1901, § 6—Ex parte Blakey, 199 
So. 867, 240 Ala. 517. 
Imaginary or improbable danger of 
self-incrimination did not authorize 
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witness to refuse to answer questions 
on grounds that answers might be self- 
incriminating. Const.1901,  § Hx 
parte Blakey, 199 So. 857, 240 Ala. 
517. 4 
Cal.App. A witness was not required 
to answer questions which would in- 
eriminate or degrade her, or questions 
which were trivial and not relevant. 
Code Civ.Proec. § 2065.—BHx parte Blache, 
105 P.2d 635. : 
Mich. Where witness was being ex- 
amined before one-man grand jury 
during investigation regarding gam- 
bling, and witness had been granted 
immunity, questions asking witness 
whether he had an agreement with a 
certain person concerning collections 
of protection money from handbook 
gambling houses and as to when wit- 
ness became collector of pay off money 
from gambling houses did not contain 
inquiries that placed witness in immi- 
nent peril of federal prosecution, and 
hence commitment of witness to jail 
for contempt after witness refused to 
answer questions on ground that an- 
swers might incriminate witness did 
not deprive witness of his constitu- 
tional safeguard against “self incrimi- 
nation.” Comp.Laws 1929, §§ 17217 et 
seq., 17220; Const. art. 2, § 16.—In re 
Ward, 295 N.W. 483, 295 Mich. 742. 
N.Y.Sup. A person’s. constitutional 
privilege against incriminating himself 
is violated where he is compelled to ap- 
pear before grand jury and testify in 
an investigation directed against him, 
and an indictment thereafter found by 
grand jury should be set aside, even 
though such person is warned and fails 
to claim his constitutional privilege.— 
People v. Seaman, 21 N.Y.S.2d 917, 
174 Misc. 792. 
Pa.Quar.Sess. Article I, Section 9, of 
the Constitution prohibits the use of 
legal process to extract from a person’s 
own lips an admission of his guilt, and 
protects all persons, whether parties 
accused or mere witnesses, from being 
compelled to give self-criminating tes- 
Eimon ys ome pnnrealsh v. Bane, 3 Fay. 
.J. 291, 


§ 3a4 
C.C.A.Il]. The corporate exception to 
immunity provision was not applicable 
to witness who gave oral testimony 
eoncerning his personal knowledge. 15 
U.S8.C.A. § 82; U.S.C.A.Const. Amend. 
5.—U. S. v. Molasky, 118 F.2d 128. 


Mich. Where petitioner, during one- 
man grand jury proceeding for in- 
vestigation into gambling, refused to 
answer question asking petitioner 
whether petitioner ever paid any mon- 
ey to a certain person on ground that 
answer might cause petitioner’s in- 
dictment by federal grand jury for 
violation of federal income tax stat- 
utes, and petitioner had been granted 
iminunity, privilege was asserted pre- 
maturely, and petitioner’s refusal to 
answer question was ‘‘contumacious” 
and warranted order adjudging peti- 
tioner in contempt. Comp.Laws 1929, 
§§ 17217, 17220; Const. art, 2, § 16.— 
In re Schnitzer, 295 N.W. 478, 295 
Mich. 736. 

Mich. Where while witness was be- 
ing interrogated by circuit judge sit- 
ting as a one-man grand jury to in- 
vestigate existence of gambling and 
possible protection by public officials, 
there was a federal grand jury in- 
quiring into matterg pertaining to pos- 
sible violations of federal income tax 
laws, witness who was advised that 
he was being given immunity under 
statute and should not thereafter be 
prosecuted for any offense concerning 
which his answers might tend to in- 
criminate him was properly convicted 
of contempt of court for refusal to an- 
swer question to what police officials 
wituess paid protection money for 
operation of a handbook in the city 
of Detroit during six years, since re- 
fusal to answer was without founda- 
tion in law. Comp.Laws 1929, §§ 
17217 et seq., 17220.—In re Cohen, 296 
N.W. 481, 295 Mich, 748. 

Mich. Where witness was being ex- 
amined before one-man grand jury 
during investigation regarding gam- 
bling, and witness had been granted 
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immunity, questions asking witness 
whether he had an agreement with a 
certain person concerning collections 
of protection money from handbook 
gambling houses and as to when wit- 
ness became collector of pay off money 
from gambling houses did not contain 
inquiries that placed witness in im- 
minent peril of federal prosecution, and 
hence commitment of witness to jail 
for contempt after witness refused to 
answer questions on ground that an- 
swers might incriminate witness did 
not deprive witness of his constitu- 
tional safeguard against ‘‘self in- 
crimination.” Comp.Laws 1929, §§ 
17217 et seq., 17220; Const. art. 2, § 
16.—In re Ward, 295 N.W. 483, 295 


Mich. 742, 

Mich, A witness who was _ being 
questioned before a one-man _ grand 
jury during investigation regarding 


gambling, and who had been granted 
immunity, could not be required to 
give answers that would lead to fed- 
eral prosecution of witness. Comp. 
Laws 1929, § 17217 et seq—In re 
Ward, 295 N.W. 483, 295 Mich. 742. 
Mich. Under statute, a witness who 
is subpoenaed and compelled to testify 
before a grand jury may be granted 
immunity by magistrate but questions 
and answers must be reduced to writ- 
ing and entered upon journal of the 
court, and, in order to obtain immunity, 
witness must object to answering any 
question tending to incriminate, and 
witness can be compelled to answer 
such questions only upon receiving im- 
munity. Comp.Laws 1929, § 17215 et 
seq.—People ex rel. Roach v. Carter, 
298 N.W. 288, 297 Mich. 577. 
N.Y.Gen.Sess. ‘‘Immunity” against 
prosecution conferred by grand jury of 
New York County on witness does not 
protect witness against prosecution by 
federal government but that fact does 
not excuse witness from testifying be- 
fore grand jury after immunity has been 
conferred and does not constitute de- 
fense to contempt proceeding for fail- 
ure to testify. Judiciary Law, § 750, 
subd. 5.—In re Greenleaf, 28 N.Y.S,2d 
28, 176 Misc. 566. ° 
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Mich. Under statute, a witness who 
is subpeenaed and compelled to testify 
before a grand jury may, be granted 
immunity by magistrate but questions 
and answers must be reduced to writ- 
ing and entered upon journal of the 
court, and, in order to obtain immuni- 
ty, witness must object to answering 
any question tending to incriminate, 
and witness can be compelled to answer 
such questions only upon receiving im- 
munity. Comp.Laws 1929, § 17215 et 
seq.—People ex rel. Roach y. Carter, 
298 N.W. 288, petri 577, - 


D.C.Colo. The federal constitutional 
provision that no person shall be com- 
pelled, in any criminal case, to be a 
‘witness against himself’, must be ap- 
plied in a broad spirit to secure to citi- 
zen immunity from self-accusation and 
provision applies to all proceedings 
wherein defendant is acting as a wit- 
ness in any investigation that requires 
him to give testimony that might tend 
to:show him guilty of crime. U.S.C.A. 
Const. Amend, 5.—U. S. v. Goodner, 35 
F.Supp. 286. 

Ala, An accused who was on trial 
for a criminal offense could not be re- 
quired to give or furnish testimony 
against himself either by way of spo- 
ken words or by act.—Dean vy. State, 
197 So. 58, reversing 197 So. 51, 

Cal.App. A contempt proceeding is 
not a “civil action” but is a “criminal 
proceeding” of a “summary” character 
and in which the accused cannot be 
compelled to be sworn as a witness.— 
Brophy v. Industrial Accident Commis- 
Sion, 115 P.2d 8385. 

An accused can be compelled to be 
Sworn and testify in a proceeding in- 
volving his right to practice law.— 
Brophy vy. Industrial Accident Commis- 
sion, 115 P.2d 835. 

Mich, A witness will be protected by 
privilege conferred by constitutional 
provision that no person shall be com- 
pelled in any criminal case to be a 


inder feder : 

ness i pret: arbiter of incriminat- 
ing tendency of testimony that wit- 
mess is asked to supply. Const. art. 
2, § 16—In re Schnitzer, 295 N.W. 
478, 295 Mich. 736. 

If a direct answer to question pro- 
pounded witness may — incriminate, 
privilege of silence must be accorded, 
but liberality of construction to be 
given constitutional provision that no 
person shall be compelled in any case 
to be a witness against himself is not 
to be extravagantly extended so as to 
obstruct administration of justice when 
an answer will not jeopardize. Const. 
art. 2, § 16.—In re Schnitzer, 295 N.W. 
478, 295 Mich. 736. 


. The constitutional provision that no 


person shall be compelled in any crim- 
inal case to be a witness against him- 
self does not permit witness to arbi- 
trarily hide behind a fancied or in- 
tangible danger, but tendency to in- 
criminate must be a reasonable one, 
and an answer may not be withheld 
because it might possibly, under some 
conceivable circumstances, form part of 
a crime. Const. art. 2, 16.—In_ re 
Schnitzer, 295 N. W. 478, 295 Mich. 736. 

The privilege not to answer a ques: 
tion on ground of constitutional pro- 
vision that no person shall be com- 
pelled in any criminal case to be a 
witness against himself must not be re- 
ealcitrantly asserted too soon, and in- 
quiries that are merely preliminary 
and by themselves have no flavor of 
eriminality must be answered until 
there, becomes a reasonable basis for 
fear Const. |-art,. 2; 8, 16:=-In)" re 
Schnitzer, 295 N. W. 478, 295 Mich. 736. 

Under constitutional provision that 
no person shall be compelled in any 
criminal case to be a witness against 
himself so long as examination of wit- 
ness is in preliminary state, witness 
is not permitted to surmise that fur- 
ther questions will follow which will 
tend to convict witness of some wrong- 
doing, and witness cannot refuse to 
answer a preliminary question on 
ground that answer may incriminate 
witness; the witness’ silence being 
*“eontumacious” while it is clear that 
an answer cannot injure. Const. art. 
2, § 16.—In re Schnitzer, 295 N.W. 478. 
295 Mich. 736. 

§ 894 

Cal.App. A witness was not required 
to answer questions which would in- 
eriminate or degrade her, or questions 
which were trivial and not relevant. 
Code Civ.Proc. § 2065.—Hx parte Blache, 
205 P.2d 635. 
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D.C.Colo. A corporation is not a 
“person” within protection of federal 
constitutional provision that no person 
shall be compelled, in any criminal 
case, to be a witness against himself, 
and the provision cannot be asserted 
by officers and agents of corporation 
in corporation’s behalf, nor can an 
officer of a corporation in physica} pos- 
session of books of corporation plead 
the immunity against exposing the con- 
tents thereof on ground that they 
would incriminate him personally, as 
if books and papers were his own, 
U.S.C.A.Const. Amend. 5.—U. S. vy. 
Goodner, 35 HSUDR A286. 


§ 

D.C.N.Y. Where United States im- 
migration inspector advised accused 
that any statement made in response 
to inquiries as to accused’s right to be 
and remain in United States should 
be voluntary and that any such state- 
ment might be used against accused, 
although not specifically warned that 
such statement might be used in a 
eriminal proceeding against him, ac- 
cused was sufficiently advised as to his 
constitutional privilege against self- 
incrimination. 8 U.S.C.A. § 180a; U, 
S.C.A.Const. Amend. 5.—U. S. v. De 
Pietro, 36 ETO aa 


C.C.A.La. A witness may not refuse 
to be sworn and tell what he knows up 
to the point of his own involvement 


in crime, and at that point he may 


. 
‘ 


ela is constitu 
refuse to go further 


rs 


immunity, but if he continue 
tify without claiming his right to be 
silent, he waives it.—Shushan v. U. 8., 
117 N20 110; ; (a et 
Mich. The privilege not to answer 
a question on ground of constitutional 
provision that no person shall be com- 
pelled in any criminal case to be a 
witness against himself. must not be 
recalcitrantly asserted too soon, and 
inquiries that are merely preliminary 
and by themselves haye no flavor of 
eriminality must be answered until 
there becomes a reasonable basis for 
fear. Const. art, -2, § 16—In re 
Schnitzer, 295 N.W. 478, 295 Mich. 736. 
Where petitioner, during one-man 
grand jury proceeding for investigation 
into gambling, refused to answer ques- 
tion asking petitioner whether peti- 
tioner ever paid any money to a cer- 
tain person on ground that answer 
might cause petitioner’s indictment by 
federal grand jury for violation of 
federal income tax statutes, and peti- 
tioner had been granted immunity, 
privilege was asserted prematurely, and 
petitioner’s refusal to answer question 
was ‘“‘contumacious’’ and warranted or- 
der adjudging petitioner in contempt. 
Comp.Laws 1929, §§ 17217, 17220; 
Const. art. 2, § 16.—In re Schnitzer, 
295 N.W. 478, 295 Mich. 736. 
Mich, A witness’ privilege not to 
answer a question on ground that an- 
swer may incriminate witness must not 
be recalcitrantly asserted too soon.— 
iS Ward, 295 N.W. 483, 295 Mich. 
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Ala, When a witness declines to an- 
swer a question propounded to him by 
a court of competent jurisdiction upon 
ground that answer might tend to in- 
criminate witness, in determining ques- 
tion of immunity court must give rea- 
sonable construction to principles that 
the state is entitled to testimony of 
every citizen, and that a citizen is privi- 
leged not to accuse himself. Const, 
1901, § 6—Ex parte Blakey, 199 So. 
857, 240 Ala. 517, 3 

When a witness declines to answer a 
question propounded to him by a court 
of competent jurisdiction upon ground 
that answer may tend to incriminate 
witness, it is in the first instance the 
prerogative of the court to consider and 
decide whether any direct answer to 
question can implicate witness, and if 
it is not apparent that answer will tend 
to incriminate witness, witness is not 
privileged from testifying. Const.1901, 
§ 6.—Ex parte Blakey, 199 So. 857, 
240 Ala. 517. 

Cal. A witness may not constitute 
himself an arbitrary or exclusive judge 
of whether evidence called for by a 
question may tend to incriminate him, 
but the matter is for trial court to de- 
cide in the light of all the evidence.— 
People v. Kynette, 104 P.2d 794, super- 
seding 97 P.2d 287. 

Mich. A witness will be protected 
by privilege conferred by constitu- 
tional provision that no person shall 
be compelled in any criminal case to 
be a witness against himself if there 
is a substantial and imminent danger 
of incrimination under federal law, 
but witness is not sole arbiter of in- 
criminating tendency of testimony that 
witness is asked to supply. Const. art. 
2, § 16.—In re Schnitzer, 295 N.W. 
478, 295 Mich. 736. 

When a witness claims privilege not 
to answer a question on ground of 
constitutional provision that no _ per- 
son shall be compelled in any criminal 
case to be a witness against himself, it 
is for the court to decide whether any 
direct answer to question can impli- 
cate witness, although witness’ conclu- 
sion that such tendency is present 
should be given due weight in accord- 
ance with Supreme Court’s policy of 
giving constitutional privilege a _ lib- 
eral construction. Const. art. 2, § 16. 
—In re Schnitzer, 295 N.W. 478, 295 
Mich. 736. 

In determining whether a witness’ 
refusal to answer a specific question 
is justified on the ground that answer 


F rim 
sion of court is not to be influen 
speculation of oat might be th 
question.—In ré Schnitzer, 29 
478, 295 Mich. 736. AD et 
W.Va. Determination whethe 
ness in criminal prosecution shall be 
required to answer question concerning 
whether witness has formerly been co 
fined in a penitentiary is within 
sound discretion of the trial judge. 
State v. Crummit, 13 S.,E.2d 75 
Action of trial court in per 
state’s witness on cross-examinati 
refuse to answer question concer 
whether witness had informed — 
ecuting attorney about witness h: 
been in Kentucky penitentiary at 
time, on ground that question was 
grading to the witness, was not ab 
of discretion.—State v. Crummi 
E.2d 757. . et 
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Cal. Trial court did not err in ‘ 
mitting in evidence a portion of. gr: d 
jury transcript showing that defe 
ants refused to testify on parti 
matter on ground of self-incriminatio 
on ground that such refusal was incoi 
sistent with claim of i 
could be considered ir 
credibility of witnesses, and instruct- 
ing that such evidence was ad fe 
for the limited purpose of im 
ment and as evidence affecting er 
bility.—People vy. Kynette, 104 
794, superseding 97 P.2d 287. 

The use, solely for impeachm 
poses, of defendant’s prior ref 
testify before grand jury becat : 
fear of self-incrimination does not_ 
stroy the constitulional  privi 
against self-incriminatiun. Const. ¢ 
1, § 13.—People v. Kynette, 104 | 


=f 
794, superseding 97 P.2d 287, — 
§ 911 
C.C.A.La, A witness may no 
to be sworn and tell what he 
up to the point of his own involve 
in crime, and at that point 
claim his constitutional privileg 
refuse to go further unless given f 
immunity, but if he continues to t 
tity pious claiming his right to b 
ilent, he waives it.— ; 
S.,(117 F.2d 110. wate 
©.C.A.N.J. An accused who took 
witness stand in his own > c 
“waived” right to object to que 
on ground that it was contrar 
privilege against self-ineriminat 
S. v. Harrison, 121 F.2d 930. chy 
If an accused once takes the witn 
stand, the fiction of “waiver” generall 
operates to leave him completely bi 
of the option of refusal to answer | 
criminating questions, so long as ¢ 
are otherwise admissible.—U. 8. v. | 
rison, 121 F.2d 930. tae 
C.C.A.N.Y. Any error in r 
defendant on trial to answer que 
concerning his failure to appe: b 
fore the grand jury on ground that de 
fendant was thereby deprived of! 
privilege against self-incrimi 
was waived by defendant’s offer 
es ee ane trial.—U. S. v. Mortim 


eign country. 8 U.S.C.A. § 180a; U. 
S.C.A.Const. Amend. 5.—U. S. v. De 
Pietro, 36 F.Supp. 389. 4 

Mich. A defendant who had an equi-— 
ty in a house could not claim immunity 
against a decree declaring the house 
to be a nuisance in statutory proceed- 
ings by county prosecuting attorney 
on ground that defendant had been 
subpeenaed and compelled to testify be- 
fore a grand jury investigating the 
house, where record did not indicate 
what questions were asked defendant e 
before grand jury or that defendant 2a 
had objected to answering questions * 


iY 
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before grand jury, since defendant 
“waived” the privilege of immunity and 
was a “volunteer witness”. Comp.Laws 
1929, §§ 9093 et seq.,° 17215 et sed.; 
Comp.Laws Supp.1940, § 17115-453.— 
People ex rel. Roach v. Carter, 298 N. 
W. 288, 297 Mich. 577. 

N.Y.Sup. A person’s. constitutional 
privilege against incriminating himself 
is violated where he is compelled to 
appear before grand jury and testify in 
an investigation directed against him, 
and an indictment thereafter found by 
grand jury should be set aside, even 
though such person is warned and fails 
to claim his constitutional privilege.— 
People v. Seaman, 21 N.Y.S.2d 917, 172 

Pe Mises7 92%. 
a Okl1.Cr.App. When a defendant takes 
the witness stand in his own behalf, he 
“waives” his constitutional privilege 
of silence in so far as all matters legal 
and pertinent to the case on trial are 
4) ee ort by vy. State, 112 P.2d 


t 


ee Se. 


_ Pa.Quar.Sess. Although some of the 
: accused, when they first appeared be- 

fore the grand jury in response to sub- 
-poena, had expressed willingness to 
waive their constitutional privilege, 
they had the right to reconsider and 
retract the waiver at any time, especial- 
ly after they had been indicted.—Com- 
_ monwealth vy. Bane, 3 Fay.L.J. 291. 
a Testimony given in response to a 
f: subpoena is not voluntary.—Common- 
_ wealth v. Bane, 3 Fay.L.J. 291. 
+f § 914 
"i Iowa. Trier of facts should consider 
- not only what witnesses testified to, 
but also circumstances disclosed by 

evidence and inferences therefrom in 
determining the truth.—Bosserman v. 
_ Watson, 298 aH 804, 230 Iowa 627. 
ay, ve? 916 
- Tenn.App. A statement of an alleged 
fact by a witness, however positively 
made, should be weighed in connec- 
tion with all the circumstances, and if 
those circumstances show the untruth- 
fulness of the testimony, it should be 
_ disregarded._Jamison v. Metropolitan 
Life Ins. Co., caine 553. 


“4 4 

* Cal.App. That plaintiff's original 
complaint and deposition stated_ that 

the accident happened near “Eddy” 

street, while the evidence showed that 

it happened near “Ellis” street, did 
not establish the unreliability of plain- 


to be unworthy of belief because of his 


-aleoholic condition, where  plaintiff’s 
counsel on the day after the deposi- 

tion was taken notified defendants’ 
- counsel by letter of the error, which 
i was properly corrected before the trial. 
_ —Atherley v. Market St. Ry. Co., 108 


f: P.2d 927. 

> § 929 

¥ In appraising the value 

of testimony, the trier of facts has a 

. right to consider the opportunity which 

i the witness had to gain a true impres- 
sion concerning the facts to which he 
testifies—Atna Life Ins. Co. v. Love, 


; _tiff's testimony, claimed by defendants 


 Tex.Civ.App. 


149 S.W.2d 1071, error dismissed, 
‘judgment correct. 
: 
Ind.App. Juries and trial courts 


may properly give more weight to the 
demeanor of witnesses than to the sub- 
stance of their statements.—Lowman 
4 y. Lowman, 33 N.H.2d, 780. 

N.Y.Dom.Rel.Ct. The demeanor of a 

witness on the stand may be considered 
in an estimation of his credibility, and 
demeanor is always assumed to be in 
-  eyidence.—Anonymous y, Anonymous, 
» 22\N.Y.8.2d 432. 
, § 963 
ms Ga.App. Generally, mere contradic- 
tions or ambiguities in testimony of 
one who is not a partv to the action 
do not require a rejection of his entire 
testimony, but the truth igs to be deter- 
mined bv the jury.—Davis v. Tank Car 
Service Stations, 15 S.H.2d 829. 

When a witness testifies to facts in- 
coherently or inconsistently, that cir- 
ecumstance goes to his credit, and if his 
testimony is very incoherent or incon- 
sistent, it should be considered with 
great caution by the jury, but the rule 
does not authorize the court to hold as 
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a matter of law that testimony of a 
witness who is not a party to the 
action has no probative value merely 
because it is incoherent, inconsistent 
or self-contradictory.—Davis v. Tank 
Car Service Sele S.H.2d 829. 

Ariz. Negative testimony cannot out- 
weigh uncontradicted and unimpeached 
positive testimony, but if there is any- 
thing in record which reasonably tends 
to show that positive evidence of wit- 
nesses was either mistaken or false, 
triers of fact may disregard such testi- 
mony entirely.—Knapp vy. Highway De- 
partment, 104 P.2d 180. 

Cal.App. The fact that a _ witness’ 
testimony was considerably shaken on 
cross-examination affected only the 
weight to be given to her evidence and 
her credibility.—Easton vy. Ash, 108 P. 
2d 955. 

Colo. It is not essential that all 
witnesses testifying on the same side 
concur in the details of a given trans- 
action, since with the purest motives 
and equa] opportunity to see and hear 
witnesses are often in conflict, and 
the rejection, acceptance or reconcilia- 
tion of their testimony is for the jury. 
—Cowles v. People, 110 P.2d 249. 

La.App. Where engineer involved in 
crossing collision resulting in deaths 
of motorist and passenger was the 
only eyewitness and testified at length 
in a straightforward, emphatic and un- 
evasive manner, and his testimony was 
in many particulars amply corrobo- 
rated. there was no reason for disre- 
garding his testimony because of his 
interest and several slight inaccuracies 
in his testimony.—McClain vy. Missouri 
Pac. R. Co., 200,So0. 57. 

Va. In motortruck collision case, in- 
correct estimate, if any, of distances 
by plaintiff’s witness was matter to be 
considered by jury in weighing wit- 
ness’ testimony and not ground for 
holding that witness’ entire testimony 
was incredible and as a matter of law 
to. be excluded._Saunders y. Hall, 11 
S.H.2d 592. 
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C.C.A.IJ1. A witness once impeached 
by incontrovertible evidence may be 
misbelieved in the entirety of his tes- 
timony.—Adair y. Shallenberger, 119 F. 
2d 1017. 

C.C.A.Ky. The principle of “falsus in 
uno, falsus in omnibus’”’, as applied to 
witnesses, is not an inflexible rule of 
evidence but is permissive and not 
“mandatory”, and its application is 
delegated to jury under appropriate in- 
structions.—Norfolk & W. Ry. Co. v. 
McKenzie, 116 F.2d 632. 


Where part of witness’ testimony is 
false, jury may disregard his testi- 
mony altogether and should do so if 
witness has willfully sworn falsely to 
a material fact, but court may not re- 
quire jury to disregard the evidence 
altogether.—Norfolk & W. Ry. Co. y. 
McKenzie, 116 F.2d 632. 

In action for injuries, plaintiff’s ad- 
mitted false swearing as to details of 
accident did not require that his tes- 
timony be rejected entirely by jury 
under maxim of ‘‘falsus in uno, falsus 
in omnibus”, since credibility of plain- 
tiff's testimony was for jury.—Nor- 
folk & W. Ry. Co. v. McKenzie, 116 
F.2d 632. 

Cal.App. In will contest, where 
court found testimony of subscribing 
witnesses false on one point, the court 
was justified in looking with suspicion 
upon the balance of their testimony:— 
In re Braue’s Hstate, 114 P.2d 386. 

Il.App. BHvidence showed that a 
letter received in evidence was a fabri- 
eation, and the testimony of witness- 
es who introduced letter and testified 
concerning it was required to be dis- 
regurded except where it was cor- 
roborated by other credible evidence 
or by facts and circumstances in evi- 
dence.—Almar Forming Mach. Co. y. 
F. & W. Metal Forming Machinery 
Co., 31 N.H.2d 415, 308 Il.App. 151. 

La.App. If a witness willfully testi- 
fies falsely to a material fact, and there 
is no circumstance in the case tending 
to corroborate his evidence, the court 
has right to reject all of his uncor- 


ay 


roborated evidence as unworthy of 


credit, but should not reject such por- — 


tions of it as may be corroborated by 
other unobjectionable evidence.—Goynes 
y. St. Charles Dairy, 197 So. 819. : 

Mass. Where a material fact is es- 
tablished by evidence, and it is shown 
that a defendant’s testimony regarding 
that fact was wilfully untrue, such 
circumstance not only furnishes a 
ground for disbelieving other testimony 
of the defendant, but also tends to 
show consciousness of guilt or liability 
on his part and has probative force in 
connection with other evidence on_the 
issue of guilt or liability —City of Bos- 
ton y. Santosuosso, 30 N.E.2d 278. 

Va. In motortruck collision case, in- 
correct estimate, if any, of distances by 
plaintiff's witness was matter to be 
considered by jury in weighing wit- 
ness’ testimony and not ground for 
holding that witness’ entire testimony 
was incredible and as a matter of law 
to be excluded.—_Saunders y. Hall, 11 
S.E.2d 592. 

W.Va. In action by passenger 
against carriers for injuries allegedly 
sustained by the passenger when she 
was thrown from her seat in motorbus, 
and allegedly resulting in an abortion, 
wherein physician testified that pas- 
senger was physically unable to be- 
come pregnant prior to injuries, the 
fact that passenger’s testimony that 
she had previously borne a child which 
had died, was worthy of little or no 
credence, would: not discredit her whole 
testimony and require that it be dis- 
regarded.—Miller v. Blue Ridge Transp. 
Co., 15 S.H.2d 400. 
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Ill.App. In suit to require defend- 
ant to deliver stocks in accordance 
with trust agreement and to account 
for dividends received, where, when 
called for cross-examination, defendant 
testified falsely as to a material mat- 
ter of the whereabouts of the stock 
certificates, his testimony on other 
matters was unworthy of belief. Smith- 
Hurd Stats. ¢. 110, 184.—Home for 
Destitute Crippled Children y. Boomer, 
31 N.B.2d 812, Me 2 170. A 

3 : 


Ill.App. Evidence showed that a 
letter received in evidence was a fabri- 
cation, and the testimony of witnesses 
who introduced letter and testified con- 
cerning it was required to be disregard- 
ed except where it was corroborated by 
other credible evidence or by facts and 
circumstances in evidence.—Almar 
Forming Mach. Co, v. F. & W. Metal 
Forming Machinery Co., 31 N.H.2d 415. 
808 Ill.App. 151. 

La.App. If a witness willfully testi- 
fies falsely to a material fact, and there 
is no circumstance in the case tending 
to corroborate his evidence, the court 
has right to reject all of his uncorrobo- 
rated evidence as unworthy of credit, 
but should not reject such portions of 
it as may be corroborated by other un- 
objectionable evidence.—Goynes y. St. 
Charles Dairy, 197 So. 819. 
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Ala. In robbery prosecution wherein 
state’s witness who maintained that he 
could not have been mistaken in his 
identification of accused as party who 
robbed him, testified on cross-examina- 
tion that he saw accused in another 
state after the robbery, testimony of 
third party that he accompanied wit- 
ness when witness said that he saw the 
accused and that the party seen by the 
witness was the accused, was admissi- 
ble— Key #v, state, 197, So. 363, revers- 
ing 197 So. 360. 

Ala. In robbery prosecution wherein 
state’s witness who maintained that he 
could not have been mistaken in his 
identification of accused as party who 
robbed him, testified, that he saw ac- 
cused in another state after the rob- 
bery, testimony of third party that he 
accompanied witness when the witness 
said he saw the accused and that the 
party seen by the witness was the ac- 
cused, was admissible, even though it 
served purpose of corroborating state’s 
witness.—Key v. State, 197 So. 364, 
reversing 197 So. 360. 

Ala.App. A witness cannot corrobo- 
rate himself by introducing other wit- 


: ‘ 
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nesses to prove that he made the same 
statement to them to which he deposed, 
or that he showed other witnesses a 
spot in regard to which he had testi- 


fied--Key v. State, 197 So. 360, re- 
versed 197 So. 363, and 197 So. 364. 
In robbery prosecution, wherein 


state’s witness who maintained that 
he could not have been mistaken in his 
identification of accused as party who 
robbed him, testified on direct examina- 
tion that he saw accused in another 
state after the robbery, testimony of 
third party who did not witness the 
robbery, that he accompanied the wit- 
mess when witness said that he saw 
accused, and that the party seen 
by the witness was the accused, was 
inadmissible and its admission required 
reversal. Code 1923, § 5460.—Key v. 
_ State, 197 So. 360, reversed 197 So. 368, 
and 197 So. 364. 

Colo. Evidence of what a witness 
said when not under oath is not admis- 
' sible to confirm what he said upon 
oath.—Coates v. People, 106 P.2d 354. 

Ga.App. Though evidence tending to 
support the character of a witness is 
not admissible when offered by the 
party producing that witness, until the 
witness’ character is attacked by the 
adverse party, yet considerable latitude 
must be allowed in the admission of 
corroborative evidence.—Aycock v. 
State, 10 S.H.2d 84, 62 Ga.App. 812. 

In prosecution of policeman for 
bribery, trial court did not abuse its 
discretion in permitting the state to 
strengthen a witness’ testimony that 
he had used telephone located at cer- 
tain place in policeman’s home when 
the witness delivered liquor allegedly 
_given to the policeman, by permitting 
another witness who had examined the 
policeman’s home to locate the position 
of the telephone.—Aycock v. State, 10 
S.H.2d 84, 62 Ga.App. 812. 

Okl. The testimony of a witness can- 
not be corroborated by showing previ- 
ous self-serving declarations conform- 
ing thereto, unless his credibility is as- 
sailed on ground that his testimony is 
a recent fabrication, in which case his 
prior declarations, even of a self-serv- 
ing character, can be admitted, pro- 
vided they were made at a time when 
a motive to misrepresent did not exist. 
—Kurn v. Thompson, 105 P.2d 422. 

Pa.Super. Where witness’ reputation 
for truthfulness had not been attacked, 
court properly rejected evidence of her 
good character.—Campbell vy. Campbell, 
21 A.2d 476. 
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Cal.App. Testimony of a witness 
may be impeached by other than direct 
contradiction.—Hanlon v. Western Loan 
& Bldg. Co., 116 P.2d 465. 

Ga.App. In prosecution for assault 
with intent to murder, shoes of de- 
fendant’s father, who was jointly in- 
dicted with defendant, were properly 
admitted in evidence, where defendant's 
father testified as a witness.—Cole Vv. 
State, 11 S.H.2d 239. 

N.Y. Under statute providing that 
the prior testimony of a witness may 
be read in evidence on any subsequent 
trial of the same indictment or infor- 
mation upon its being satisfactorily 
shown to the court that the witness is 
dead, the trial court properly refused 
to permit inquiry into the circum- 
stances of the suicide of a witness 
whose prior testimony was offered on 
a second trial, where counsel for de- 
fendant desired to present circum- 
stances surrounding witness’ death so 
that the jury might be permitted to 
speculate on possible reasons for the 
suicide and the testimony of the de- 
ceased witness might thereby be _im- 
pugned. Code Cr.Proc. § 8.—People vy. 
Hines, 29 N.H.2d 483, 284 N.Y. 93, 
modifying 17 N.Y.S.2d 141, 258 App. 
Div. 466. : 

Pa. The facts relevant to the dis- 
erediting of a witness must have grown 
out of the witness’ relationship to the 
case on trial or to those individuals in- 
volved in it, or they must refer to the 
witness’ testimonial infirmity or ina- 
pility in respect to that case.—Com- 
monwealth v. Petrillo, 19 A.2d 288, 
341 Pa. 209. : 

Though judgments of convictions: of 
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crimes similar to the crime charged are 
admissible to impeach a witness’ credi- 
bility, particular facts cannot, as 4 
Tule, be given in evidence to impeach a 
witness’ general credit, but facts which 
immediately affect the quality of the 
witness’ testimony in the case being 
tried are admissible—Commonwealth y. 


Petrillo, 19 A.2d 288, 344 Pa. 209. 
§ 988 
C.C.A.Fla. A witness may not be im- 


peached before he has testified —Bry- 
ant v. U. S|; 120 B.2d 483. 

Ala. In murder prosecution, objec- 
tion by solicitor to question asked wit- 
ness by defendant’s counsel as to 
whether defendant had told witness 
that he had bought 20 cents worth of 
whisky from another witness who had 
testified that he did not sell defendant 
liquor on night of murder was proper- 
ly sustained, on ground that it was an 
attempt to impeach other witness on 
an immaterial matter and called for 
“hearsay” testimony.—McDonald v. 
State, 1 So.2d 658. 

Cal. There is no distinction so far 
as impeachment is concerned between 
the rights of witnesses in civil and in 
criminal actions, including a defendant 
who takes the stand in his own de- 
fense. Const. art. 1, 13.—People vy. 
Kynette, 104 P.2d 794, superseding 97 
P.2d 287. 

Iowa. A court in the trial of an 
equity case need not disregard evi- 
dence of an impeached witness but 
should compare it with other evidence 
and all the facts proved in the case and 
then give to it such consideration as it 
is entitled to under all the facts and 
circumstances shown.—Bosserman VY. 
Watson, 298 N.W. 804, 230 Iowa 627. 

N.M. The fact that competent evi- 
dence on the issue of a defendant’s 
credibility may tend to prejudice him 
does not require the exclusion of that 
evidence.—State v. Holden, 113 P.2d 
171, 45 N.M. 147. 

Ok1.Cr.App. When a defendant takes 
the witness stand and testifies in his 
own behalf, the prosecution has the 
right to cross-examine him with same 
latitude as any other witness, and his 
cross-examination is not confined to a 
mere categorical review of matters stat- 
ed in the direct examination, but he 
may be asked any question on cross- 
examination pertaining to the matter 
at issue, or that goes to his credibility 
as a witness.—Murphy v.. State, 112 P. 
2d 438. 


Okl.Cr.App. Where defendants were 
cross-examined as to other crimes al- 
leged to have been committed by them, 
which had no connection with offense 
charged, upon which alleged offenses 
cenvictions had not been obtained, and 
defendants denied commission of al- 
leged offenses, trial court erred in per- 
mitting state to introduce witnesses in 
rebuttal with view of impeaching tes- 
timony of defendants by showing com- 
mission of alleged crimes, since a wit- 
ness cannot be impeached upon collat- 
eral matters.—Pressley v. State, 112 P. 
2d 809. 

Tex.Cr.App. A defendant who takes 
the stand as a witness is subject to the 
‘same rules as any other witness and 
may be cross-examined, contradicted, 
impeached, and sustained, unless there 
is some statutory limitation.—Rains v. 
State, 146 S.W.2d 176. 

Tex.Cr.App. In murder prosecution, 
accused’s wife testifying in accused’s 
behalf could be impeached by matters 
germane to material matters inquired 
about on direct examination, notwith- 
standing that the exact matter on 
which she was sought to be impeached 
was not gone into on direct examina- 
tion of the wife——Marx vy. State, 150 S. 
W.2d 1014. sabes les 

Wash. In action for injuries to 
plaintiff’s back, where plaintiff testified 
on cross-examination that he had no 
recollection of previous back injury, 
for which he received compensation, 
while working in another state, and 
that indorsement of his name en can- 
eceled bank draft was not in his hand- 
writing, expert’s testimony as_ to 
whether plaintiff's signature, written 
on piece of paper as requested, and 


f Ney 
indorsement on draft, were written by — 
same person, was properly excluded as __ 
intended only to impeach witness on _ 
collateral facts.—Manos vy. James, 110 
P.2d 887. ep 

A witness cannot be impeached by 
showing falsity of his testimony con- 
cerning facts collateral to issues.— 
Manos y. James, 110 P.2d 887. 
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Ala,App. A party has no right to 
impeach his own witness, but, when 
taken by surprise, he may interpose 
certain questions for purpose of re- — 
freshing recollection of witness.—Ray 
v. State, 197 So. 70, certiorari denied 
197 So. 73. 7 

Colo. “Surprise” within the rule 
permitting a party to cross-examine 
his own witness, is one of those sudden Phe. 
mental reactions which are frequently 
not susceptible of analysis away from — 
the conduct of the one causing the sur- 
prise.—Coates v. People, 106 P.2d 354. 

The presence of surprise permitting og 
a party to cross-examine his own wit- 
ness must be determined by the trial 
court in the reasonable exercise of its 
discretion, and its holding will not be 
disturbed unless abuse of that discre- 
tion is shown.—Coates v. People, 106 
P.2d 354. ; folien 

The attempt to define circumstances __ 
under which surprise can be succeSS- 
fully asserted by a party desiring toi 
eross-examine his own witness in any Bar 
given case must be construed in the — 
light of the facts of that case, and MO] 
ironclad rule defining those circum- 
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stances can be laid down.—Coates v 
People, 106 P.2d 354. y 
In murder prosecution, cross-exam- 
ination by the prosecution of its own 
witness was justified under the rule 0 
‘surprise’ where witness’ silence was 
clearly hostile, witness was not im-  ~ 
peached, and cross-examination simply 
demonstrated the hostility of her si- 
lence.—Coates -v. People, 106 P.2d 354. 
Colo. The rule prohibiting a party 
from attacking witness for whom he 
has vouched to the court by repudiat 
ing the very evidence he has thus pro- 
duced does not prevent a party from — 
showing that his witness has made 
false statements at some other time 
re place.—Cowles vy. People, 110 P.2d 
Bi 
In prosecution of chiropractor fo 
murder by abortion, two other chiro-  — 
practors and notary public were prop- 
erly permitted to testify for state that | 
certificate on defendant’s letterhead 
that chiropractors had examined vic- 
tim and that her physical condition — 
was such that she could not go through 
pregnancy successfully was fabricated 
long after the event and was not true, 
as against contention that state was 
thereby impeaching its own witnesses, 
—Cowles y. People, 110 P.2a 249. : 
Colo. Where one of trial counsel for 
defendant was called by plaintiff as a 
witness, the interrogation of the wit- 
ness by plaintiff's counsel as if witness 
were under cross-examination as an ad- 
verse party was improper.—Bankers 
Trust Co. v. International Trust Co., © 
113 P.2d 656. (2 ae 
Ill.App. In suit to try title to prop- 
erty levied on by defendant under a 
judgment by confession against a third 
party, where defendant sought to es- a 
tablish that transfer of property by 5 
judgment debtor to his brother who 
in turn conveyed property by chattel 
mortgage to plaintiff as security for 
note was in fraud of creditors, and 
that plaintiff at time of receiving chat- f 
tel mortgage was aware thereof, where 
judgment debtor and brother were hos- 
tile witnesses in so far as defendant 
was concerned, trial court erred in re- 
stricting scope of cross-examination of 
such witnesses.—La Salle Mortgage & 
Discount Co. v. Horan, 30 N.E.2d 785, 
first case, 307 Ill.App. 547. 
Mo. In action tor personal injuries 
where plaintiff’s testimony that he did 
not work during 14 months after the 
accident was contradicted by defense 
counsel’s testimony that he had copied 
from records of plaintiff's employer en- 
tries showing work by plaintiff during 
that period, and subpcena duces tecum 
having been served on employer, he 


appeared without the records required, 
ef and when they were produced at court’s 
E order admitted that he had destroyed 
; the pages recording plaintiff's work, 
: defendant was properly permitted to 
& cross-examine employer, although he 
was defendant’s witness, for purpose of 
impeachment, on account of his hostil- 
ity and improper conduct.—Monsour v. 
_ Bxcelsior Tobacco Co., 144 S.W.2d 62. 
N.Y.City Ct. A plaintiff who is sur- 
prised by testimony of witness called 
by plaintiff may show by other wit- 
nesses that facts were otherwise than 
as testified to by such witness, but 
may not impeach such witness either 
_ directly or indirectly.—Jacob .& Emil 
Leitner, Inc., v. Scalzo, 22 N.Y.S.2d 
910 


910. 

_-N.D. The general rule that a party 
may not impeach his own witness does 
not imply that a party calling a wit- 
ness is bound to accept the version 
of such witness on material facts as 


by other witnesses, vy } é 
court’s sound discretion, which will 
not be reviewed on appeal in absence 
of abuse of discretion—Commonwealth 

y. Turza, 16 A.2d 401, 340 Fla. 128. 
; One who calls a wit- 


tna Life Ins. Co. v. Love, 149 S 
94 1071, error dismissed, judgment 
correct. i 
-—— s- Wash. Permitting state to cross- 


examine witness for the prosecution 

was not error where record clearly 

showed that such witness was unwill- 

ing, and counsel for the state claimed 
to be surprised by such witness’ testi- 

- mony.—State v. ae 104 P.2d 944. 
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A fe ent forth by the prosecutor 

—  brou or _— 
People y. Connor, 294 N.W. 74, 295 
Mich. 1. 

Where it had been necessary, because 
‘of defendant’s insistence, to produce 
witness whose name had been endorsed 
upon information, it was proper for 
prosecutor to attack credibility of wit- 
ness, since he was not a witness volun- 
tarily brought forth by the prosecutor, 
_ —People v. Connor, 294 N.W. 74, 295 
Mich. 1. 
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¢.C.A.Okl1., In action for injuries 
alleged to have been caused by negli- 
gent operation of automobile by de- 
- fendant’s employee, such employee’s 
testimony on _ cross-examination that 
brakes were in good condition, that 
he was traveling at 15 or 18 miles 
per hour, that automobile traveling at 
15 miles per hour could be stopped 
in 40 or 50 feet, and that plaintiff was 
probably 30 or 40 feet ahead when first 
observed by witness, was admissible 
on issues of defective brakes and ex- 
cessive speed and as bearing on wit- 
ness’s credibility, though not for pur- 
pose of establishing defendant’s lia- 
bility under last clear chance doc- 
trine, in absence of pleadings tendering 
such issue.—Mid-Continent Pipe Line 
Co. v. Whiteley, 116 F.2d 871. 

Ala. In murder prosecution where 
state’s witness had testified that on 
day of homicide witness saw defendant 
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coconspirator traveling 


afoot and that witness did not know 
‘that defendant’s automobile was “crip- 


and alleged 


pled and out of use’, sustaining the 
state’s objection to defendant’s ques- 
tion, “If that car had been lying out 
with its tires off and out of commis- 
sion, for two months before that then 
you were mistaken, weren’t you?” was 
not error.—Clark v. State, 197 So. 23. 

In murder prosecution, where defend- 
ant’s witness testified to having sold 
an automobile to a third party a short 
while before deceased was killed, and 
that automobile burned on night on 
which deceased was killed,  state’s 
cross-examination asking witness 
whether there was anything unusual 
about the automobile burning was 
proper, where cross-examination re- 
ferred to tendency of evidence connect- 
ing and that rebutting the fact of third 
party’s participation in murder.—Clark 
v. State, 197 So. 23. 

Ala.App. Although wide latitude is 
allowed in cross-examination of a wit- 
ness for purpose of testing his sinceri- 
ty, interest, knowledge, ete., decision 
on such matters rests largely within 
discretion of trial court——Ray v. State, 
197 So. 70, certiorari denied 197 So. 73. 

Ky. Where fire insurers sought to 
escape liability on ground of fraud 
based on oral representations of in- 
sured that he had never had a previous 
fire and witness testified that in con- 
versation concerning application for 
insurance insured stated that he had 
not had any fires and Sppication bore 
erasures and changes in figures, cross- 
examination of witness as to how and 
when application was written up and 
about omissions and inaccuracies was 
proper as a test of good faith and 
memory of the witness as to what was 
said and done when insured made the 
statement attributed to him.—World 
Fire & Marine Ins. Co. v. Tapp, 151 S. 
W.2d 428, 286 Ky. 650. 

Mich. An unjustified attack upon a 
witness is reversible error but broad 
latitude is permitted on ecross-examina- 
tion and its extent is left to trial court’s 
sound discretion.—Wood y. Henley, 296 
N.W. 657, 296 Mich, 491. 

N.H. In action for injuries sustained 
by pedestrian who was struck by auto- 
mobile, exclusion of cross-examination 
of pedestrian’s witness concerning why 
as a matter of justice he did not give 
his name and address to traffic officer 
at the time and place of the accident 
which he claimed to have witnessed 
was discretionary, since such cross-ex- 
amination was relevant only on credi- 
bility of the witness and called for an 
answer having indeterminate bearing 
on the issue of credibility—Moran vy. 
Dumas, 18 A.2d 763. 


N.C. A wide range in cross-exami- 
nation of witness for purpose of im- 
peachment is permissible, but such ex- 
amination must be confined within 
bounds of reason, undue advantage 
must not be taken of witness, and it is 
not permissible to discredit him by 
questions tending merely to prejudice 
him in jury’s eyes without rational 
basis as_ affecting his credibility.—Fox- 
mee v. Hanes, 12 S.H.2d 258, 218 N.C. 

OkLCr.App. It is an abuse of ju- 
dicial discretion to allow questions to 
a witness which are manifestly calcu- 
lated to create prejudice in the minds 
of the jury against the witness and, if 
he be the detendant, to influence them 
to find against him because of such 
prejudice.—Weitz v. State, 104 P.2d 


Okl1.Cr.App. The extent to which a 
witness may be cross-examined as to 
matters not relevant to the issue for 
the purpose of testing a witness’ mem- 
ory and of affecting his credibility 
rests largely in the trial court’s dis- 


Cet ON MBE DBS v. State, 112 P.2d 
Ok1.Cr.App. In prosecution for lar- 


ceny of domestic animal, wherein dur- 
ing examination of defendant’s ac- 
complice it was brought out that ac- 
complice had been arrested in connec- 
tion with the larceny, had been held in 
jail about three weeks, charged jointly 


with defendant, h: 
jail on his own bond, and had 
subpoenaed by the state as a_ witness, 
trial court should have permitted de- 
fendant to show whether or not the 
accomplice had been convicted and pun- 
ished for the larceny and what kind of 
plea he had made, if any, in order to - 
test the accomplice’s credibility, yet the 
exclusion of that testimony was not 
prejudicial error, where the jury as- 
sessed the minimum penalty against 
defendant.—Blumhoff v. State, 116 P.2d 
212, 


Pa.Super. The trial court properly 
allowed the district attorney much lati- 
tude in cross-examining a defense wit- 
ness for the purpose of affecting her 
credibility and showing her interest 
in the case—Commonwealth v. Wood, 
16 A.2d 319. 4 

The cross-examination of a witness 
called by accused to establish an alibi, 
inquiring as to her knowledge that 
accused was in jail was relevant to test 
credibility of the witness as against 
contention that witness’ reply that ac- 
cused was in jail for an accidental 
shooting, which was not responsive to 
the question asked, tended to connect 
accused with a different offense.—Com- 
monwealth v. Wood, 16 A.2d 319. | 

Pa.Quar.Sess. Where material to im- 
peach defendant’s testimony, and where 
without such questioning record would 
carry statements by defendant that he 
was gainfully and regularly employed 
during the time charged with living up- 
on bawd money and would place a pre- 
mium upon colored testimony in direct 
opposition to facts, Commonwealth’s 
examination, exploring testimony pre- 
cipitated by defendant’s clear intention 
to confuse jury, is proper.—Common- 
wealth v. Leone, 34 Luz.L.Reg.Rep. 77, 
10 Som. 135. 

Tex.Civ.App. On  cross-examination, 
any fact which bears on the credit of a 
witness is relevant.—Grocers Supply 
Co. v. Stuckey, 152 S.W.2d 911, error 


refused. 
§ 1008 
Pa.Super. After insured suing on 
fire policy testified as to extent of his 
loss, insurer was entitled both by 
cross-examination and by direct testi- 
mony to develop facts tending to di- 
minish and impeach insured’s trust- 
worthiness as a witness, and the jus- 
tice of his claim.—Lobnosky v. New 
York Underwriters Ins. Co., 20 A.2d 
824, 145 Pa.Super. 38. 


§ 1013 
Mo. In trial tor murder by beating 
deceased with club, where alleged ac- 
complice testified that he did not go 
to place of assault and did not know 
what happened or that deceased had 
been hurt, question on state’s cross- 
examination of such witness as to his 
statement, when informed that de- 
ceased was hit by automobile after as- 
sault, that witness was getting ready 
to leave country, was proper for im- 
peachment purposes.—State v. Privett, 

152 S.W.2d 73. BA 
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§ 1 

Ky. Where fire insurers sought to 
escape liability on ground of fraud 
based on oral representations of in- 
sured that he had never had a previous 
fire and witness testified that in con- 
versation concerning application for 
insurance insured stated that he had 
not had any fires and application bore 
erasures and changes in figures, cross- 
examination of witness as to how and 
when application was written up and 
about omissions and inaccuracies was 
proper as a test of good faith and 
memory of the witness as to what was 
said and done when insured made the 
statement attributed to him.—World 
Fire & Marine Ins, Co. y, Tapp, 151 
S.W.2d 428, 286 Ky. 650. 


§ 1033 

N.C. A party may not impeach the 
character of his own witness, but he 
may show the facts to be otherwise 
than as testified to by such witness.— 
Ross _v. Western Union Telegraph Co., 
13 S.H.2d 571, 219 N.C. 324, 

Tenn.App, One cannot discredit the 
truthful character of his own witness 
but may. prove a different state of 


ozier, 142 S.W.2d 191. 
2 § 1034 
Mo.App. In action for slander, 
wherein the defendant filed a counter- 
claim for assault, the admission of 
police records showing plaintiff’s arrest 
‘ on three charges of disturbing the 
peace in violation of city ordinance, in 
order to impeach nlaintiff after plain- 
tiff’s denial of having been arrested, 
was prejudicial error revuiring the re- 
versal of the judgment for defendant 
on the plaintiff’s cause of action and 
a new trial of plaintiff’s cause of action. 
-—Hoffman v. Graber, 153 S.W.2d 817. 
_ In action for slander wherein the 
. defendant filed a counterclaim for as- 
sault, plaintiff was not rightly subject 
to be cross-examined by defendant’s 
counsel regarding arrests on charges of 
disturbing the peace in violation of 
city ordinance, nor for the alleged com- 
mission of acts amounting to criminal 
offenses, since until conviction, an ac- 
cused enjoys the presumption of inno- 
cence and good repute as others do, 
and neither his arrest nor the placing 
of a charge against him by indictment 
or information may be considered as 
evidence of his guilt—Hoffman v. 
Graber, 153 Seige 817. 


035 

Ark. In prosecution for grand lar- 
eceny, cross-examining defendant con- 
cerning previous incident wherein de- 

r fendant paid money to avoid prosecu- 
tion for robbery in another state was 
not error where court admonished jury 

- that such cross-examination could be 
considered only as affecting credibility 
of the witness.—Croft v. State, 152 
S.W.2d 563. 

Ky. The provisions of statute pro- 

hibiting impeachment of a witness by 
evidence of particular wrongful acts, 
except that it may be shown that wit- 
ness hag been convicted of a felony, in- 
ure to benefit of a party as well as 
a witness. Civ.Code Prac. § 597.—Peck 
vy. Commonwealth, 150 S.W.2d 919, 286 
Ky. 347. 
_N.M. When defendant is cross-exam- 
ined in order to test his credibility, the 
court should limit the cross-examina- 
tion if its legitimate probative value on 
defendant’s credibility as a witness 
seems obviously outweighed by its il- 
legitimate tendency, effect, and often 
purpose, to prejudice him as a defend- 
ant.—State vy. Holden, 113 P.2d 171, 45 
N.M. 147. 

N.M. The state has the right to im- 
peach the character of a witness in a 
criminal prosecution, even though such 
witness be the accused, by extracting 
from him on cross-examination admis- 
sions of specific acts of misconduct or 
wrongdoing, if such admissions can be 
thus secured, in order to affect the 
credibility of the witness.—State v. 
Holden, 113 P.2d 171, 45 N.M. 147. 

S.C. Where defendant’s good charac- 
ter is in issue, wider latitude may be 
allowed on cross-examination of defend- 
ant than when it is not, and defendant 
may be asked questions which impeach 
his character with respect to particular 
character trait tendered by him, subject 
to the rule that he may not be con- 
tradicted.—State v. Gibert, 13 S.H.2d 
451, 196 S.C. 306. 

Tex.Cr.App. In prosecution for the 
theft of a cow, cross-examination of 
accused as to whether he gave certain 
checks for amounts in excess of $50 
which checks were no good, in the ab- 
sence of any showing that a charge had 
been preferred against accused by rea- 
son of giving of the checks inquired 
about, was not proper for impeachment 
purposes.—Gunter v. State, 150 8.W.2d 


USTs 
§ 1038 

Fla. Where the character of a wit- 
ness is gone into, the only proper ob- 
ject of inguiry is with respect to his 
reputation for truth and veracity, and 
neither his general character nor par- 
ticular phases of his character can be 
made the subject of cross-examination. 
—Pandula y. Fonseca, 199 So. 358. 


put in issue, dir 


ect examination of 
character witness must relate to gener- 


al reputation, and particular transac-— 


tions or statements of single individu- 
als cannot be brought into inquiry, ex- 
cept on cross-examination, in testing 
extent and foundation of witness’ 
knowledge and correctness of his testi- 
mony on direct examination.—Wilson v. 
State, 10 S.B.2d 861, 190 Ga. 824. 

S.C. The testimony of character wit- 
nesses, where good character is in is- 
sue, must relate and be confined to gen- 
eral reputation of accused in the com- 
munity in which he lives or has lived, 
and must be limited to the particular 
trait involved in the offense charged.— 
inte v. Gibert, 13 S.H.2d 451, 196 S.C. 
Wash. The bad character of a wit- 
ness must be shown by general reputa- 
tion and not by private opinion of the 
impeaching witness.—State v. Thomas, 
US SP dais. 


§ 1039 

Or. Permitting witness to testify as 
to general reputation of one of defend- 
ant’s witnesses as a law-abiding citizen 
for purpose of impeachment was error, 
but did not affect substantial rights of 
defendant, so as to require a reversal, 
where defendant’s witness on cross-ex- 
amination, before impeaching question, 
had admitted that she had twice been 
eonvicted of the commission of a crime, 
and that the more recent of such con- 
victions was had a few months prior to 
trial. Code 1930, §§ 9-1911; 13-1225, 
—State v. Cameron, 106 P.2d 563. 

Wash. Cross-examination designed 
to bring out that witness and another 
were posing as man and wife when in 
fact they were not married, for pur- 
pose of affecting credibility of witness, 
was improper.—Sweazey vv. Valley 
Transport, 107 P.2d 567. 


§ 1040 

C.C.A.Ill. It is proper, on cross-ex- 
amination, to interrogate defendant as 
to collateral matters which would 
clearly tend to disprove legal presump- 
tion that defendant’s reputation is good 
with respect to elements involved in 
crime with which defendant is charged, 
and such interrogation is admitted 
merely to test defendant’s credibility as 
a witness and can only be considered 
by jury for that purpose—vU. S. v. 
Waldon, 114 F.2d 982. 

S.C. Where defendant’s good charac: 
ter is in issue, wider latitude may be 
allowed on cross-examination of de- 
fendant than when it is not, and de- 
fendant may be asked questions which 
impeach his character with respect to 
particular character trait tendered by 
him, subject to the rule that he may 
not be contradicted._State v. Gibert, 
13 S.H.2d 451, 196 S.C. 306. 

S.C. When accused elects to testify, 
he occupies a dual capacity, as a de- 
fendant and as a witness, and as a wit- 
ness is subject to the usual duties, lia- 
bilities, and limitations of witnesses, 
to the extent that-his character as to 
truth and veracity may be impeached 
and he may be cross-examined about 
any of his past transactions tending to 
affect his credibility, but not about such 
as affect his character in other respects. 
Ricken Gibert, 13 S.H.2a 451, 196 

oh. O ° 


§ 1041 
Wash. Admissibility of testimony to 
show that prosecuting witness had a 
bad reputation for truth at a time two 
years and two months prior to the trial 
rested largely within the discretion of 
ae court.—State v. Thomas, 113 P.2d 


The purpose of character testimony 
as applied to a witness is to assist in 
determining his credibility and_ it 
should speak as of the time of the trial, 
but the sources of information of the 
impeaching witness must necessarily 
extend into the past and considerable 
latitude is allowed in regard to time.— 
State v.. Thomas, 113 P.2d 73. 

Testimony to impeach character of a 
witness may be more remote if the wit- 
ness has no settled place of abode or 
bas changed his domicile or where the 
testimony with reference to the earlier 


as, 113 P.2d 73. Moti a 

In prosecution for sodomy, ex 
of evidence that 13 year old prosecu’ 
witness had a bad reputation for t: 
two years and two months prio: 
time of trial was not an abuse of 
cretion.—State v. Thomas, 113 P.2d 17 

§ 1043 : 

S.C. The testimony of character 
nesses, where good character is 
sue, must relate and be confined 


§ 1044 | ‘ 
Ark. Trial courts have w 
cretion in admission of testi 
determining whether proof o 
delinquencies is or is not too a 
Malone v. State, 152 S.W.2d 101 
Mo.App.. The rule that a w 
cannot be impeached by proof of spe 
fic acts does not apply so as to preven 
eliciting of specific act on cross-e 
amination for impeachment purpo 
Asadorian Rug Co. vy. Chandeyss 


S.W.2d 199. 2 : 
Proof of reputation 
go to a particular quality tha 
question as for morality or for hon 
in living, but the inquiry is ( 
ing one’s general reputation in th 
spect and particular acts or s 
facts are not admissible, either 
inal evidence or as evidence b 
rebuttal.—_Ippolito v.. Turp, | 
782, 126 N.J.L. 4038. 


tion in controlling the extent 
cross-examination of a witness conce 
ing specific acts of misconduc 
wrongdoing in order to impea 
character and to affect his credibili 
—State v. Holden, 113 P.2a 2 
N.M. 147 

Pa. 


Though judgments of cony 


tions of crimes similar to the cri 
charged are admissible to impeach 
witness’, credibility, particular 


cannot, as a rule, be given in evid 
to impeach a witness’ general 
but facts which immediately affec 
quality of the witness’ testimony 
the case being tried are admissib 
Commonwealth y. Petrillo, 19 A.2d 
341 Pa. 209. Se. 
Pa.Super. In husband’s action - 
divorce on ground of cruel and 
barous treatment and _ indignitic 
the person, adultery of husban 
material in order to show his m 
for bringing the action and as affectii 
credibility.—Deutsch v. Deutse 
2d 586, 141 Pa.Super. 339. ; 


S.C. A defendant may be cro 
amined where his good reputation 
been put in issue on particula 
which manifestly bear reference to 
trait of character covered by the charg 
in the indictment, provided such evi 
dence excludes the details of suc 
transactions.—State v. Gibert, 13 S.E.: 
451, 196 S.C. 306. PY 


Where accused voluntarily puts 
good character in evidence and has 
made it one of the issues, he may bé 
cross-examined as to particular acts o 
conduct derogatory to his good charae 
ter, but such examination must be con 
fined to the nature of the charge against © 
De v. Gibert, 13 8.H.2d 451, 196 


In murder prosecution, wherein de-— 
fendant pleaded self-defense and volun- 
tarily put in evidence his good charac- 
ter and general reputation as to peace, 
quiet, and good order, ecross-examina- 
tion of defendant concerning previous 
acts of violence was competent when i 
eonfined to the particular trait involved 
in the offense charged, such as severely 
jnjuring one man and shooting another, 
and when defendant’s denial of previous 
difficulty was held not subject to con- 
tradiction by the state.—State v. Gibert, 

13 S.H.2d 451, 196 S.C. 306. 

Wash. The character of prosecuting 

witness was not subject to impeach. 
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ment by proof of particular acts of mis- 
conduct.—State v. Thomas, 113 P.2d 73. 

See Rex v. Miller [1940] 4 Dom.L.R. 
763. 


§ 1045 2 
C.C.A.I1]. Where defendant, during 
trial of a criminal case, is questioned 
< on ecross-examination concerning a for- 
‘ mer conviction, the conviction inquired 
about must reasonably tend to prove 
a lack of character with respect to de- 
_ fendant’s credibility as_a witness, and, 
if former conviction shows such_ lack 
of character, proof of former conviction 
-. may be admitted for what it is worth 
By to counteract presumption of credibility 
with which defendant is clothed.—U. 8. 
vy. Waldon, 114 F.2d 982. f 
- €.C.A.N.Y. In prosecution for con- 
spiring to manipulate security prices 
on a National Securities Exchange, 
-_eross-examination of a witness who 
helped accused to finance the stock 


_ Pennsylvania was error. 
change Act of 1934, § 9(a) (1, 2), 15 
U.S.C.A. aaa) (1, 2).—U. S. v. Min- 

use, 114 F.2d 36. 

Ala. In prosecution for murder of 

divorced wife, court did not err in 

sustaining objection to cross-examina- 
tion of the state’s witness concerning 
_ the pleas of guilty and conviction un- 

_ der the Harmon Narcotic Act which 

was a statutory offense not involving 


_. “moral turpitude.’—Peters v. State, 
200 So. 404, 240 Ala. 531. 
| Ark. Cross-examination of a party 


to suit concerning whether he had been 
- convicted of felony was proper for 


purpose of discrediting his testimony. 
—Johnson y. Dover, 143 S.W.2d 1112. 


a} 
Ark. In prosecution for assault with 
intent to kill, permitting cross-examina- 
tion of accused concerning whether he 
had been convicted of assault and bat- 
tery aS many as three times and per- 
haps oftener in the past, for the sole 
purpose of testing the credibility of ac- 
cused was proper.—Hale vy. State, 148 
 §$.W.2d 1083. 

Cal.App. That prosecuting witness 
had been convicted of a felony was 
a proper ground for impeachment, but 
it was for jury to decide whether or 
- not they would in spite of his criminal 
record, believe such witness. Code Civ. 
__ Proe, § 2051.—People v, Dunn, 104 P.2d 
119, certiorari denied Dunn v. People 
of State of California, 61 8.Ct. 139. 

is ~Cal.App. In robbery prosecution, 
- eross-examination of defendant as to 
- when he had been released from prison 
after serving a sentence imposed after 
‘an a pYior conviction was error, but did 
not result in a “miscarriage of justice’ 
. requiring reversal of conviction, where 
trial court, by an instruction, attempt- 
ed to correct the error, and defendant 
did not request a more specific instruc- 
tion on the subject. Const. art. 6, § 
414.—People v. Wilt, 104 P.2d 387. 


Cal.App. Where a defendant whe had 
‘been previously convicted of a felony, 
but who had been granted probation 
and a dismissal, became a witness in 
his own behalf in a subsequent prose- 
_ cution for another offense, he sub- 
jected himself to impeachment on 
ground that he had been convicted of a 
felony. Pen.Code, §§ 1203.3, 1203.4.— 
People vy. James, 105 P.2d 947. 

- Cal.App. Questions on cross-exami- 
4 nation as to whether witness had eyer 
had any trouble with police officers in 

- any way in connection with narcotics, 

and questions whether the police had 
ever arrested the witness, and the dates 
of such arrests, were clearly incompe- 
y, tent, since only a previous conviction of 
4 a felony may be shown by way of im- 


4G 


be go 


peachment.—People vy. Duvernay, 111 
P.2d 659 
a App.D.C. To constitute a “convic- 


tion’”’ within statute providing that no 
person shall be incompetent to testify 
by reason of his having been convicted 
of crime, but that such fact may be 
given in evidence to affect his credit 
as a witness, there must be either a 
plea or verdict of guilty and, in addi- 
tion, judgment and _ sentence  pro- 
nounced by the court, and hence a wit- 
ness may not be asked if he has been 
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WITNESSES: 


indicted for a_crime, or even if he has 
been tried and convicted if the convic- 
tion was lafer set aside and a new 
trial granted. D.C.Code 1929, T. 9, § 
12.—Thomas v. U. S., 121 F.2d 905. 
App.D.C. In bastardy proceeding, 
defendant’s question asking complain- 
ing witness on cross-examination 
whether she had been arrested and 
tried for larceny in the juvenile court 
on or about July, 1939, was improper, 
and the juvenile court on objection by 
the government correctly. refused to 
allow the question, particularly in view 
of statute forbidding the interpretation 
that the disposition of a child in a 
juvenile court proceeding constitutes 
conviction of a crime, since nothing 
short of conviction of crime is suffi- 
cient to warrant the inquiry which 
defendant was forbidden to make. D.C. 
Code 1929, T. 9, § 12;-T. 18, §§ 281- 


288; D.C.Code Supp. V, T. 18, §§ 256, 
257, 263, 264.—Thomas vy. U. S., 121 F. 
2d_ 905. 

Fila. The purpose of showing that a 


witness has been previously convicted 
of a crime is to affect his credibility.— 
Perry v. State, 200 So. 525. 

Mass. The statute providing that a 
conviction of a witness of a crime may 
be shown to affect his credibility ap- 
plies to a conviction in a court of an- 
other state. G.L.(Ter.Ed.) c. 233, § 21. 
—City of Boston y. Santosuosso, 30 N. 
H.2d 278. 

The word “conviction” in statute per- 
mitting conviction of witness of a crime 
to be shown to affect his credibility 
imports a sentence. G.L.(Ter.Ed.) ec. 
233, § 21.—City of Boston v. Santosu- 
osso, 30 N.H.2d 278. 

Mo. The fact that a witness has 
been convicted of a crime may _ be 
shown as affecting his credibility, but 
the mere fact that he is or has been 
charged with commission of a crime 
without proof of conviction is not ad- 
missible-—State v. York, 142 §.W.2d 91. 

Mo.App. In trial for disturbing 
peace of individual by assaulting him, 
evidence of defendant’s prior conviction 
of offense growing out of fight with 
unidentified person over year before of- 
fense charged could have been admitted 
only’ for purpose of affecting defend- 
ant’s credibility as witness and hence 
was inadmissible where he did not tes- 
tify. Mo.St.Ann. § 1752, p. 4021.—City 
of St. Louis v. Tanner, 143 S.W.2d 354. 

In_trial for disturbing peace of in- 
dividual by assaulting him in violation 
of city ordinance, proof of defendant’s 
prior conviction for violation of anoth- 
er such ordinance was inadmissible, as 
such violation is not ‘‘criminal offense” 
within statute authorizing proof of pri- 
or convictions for such offenses. Mo.St. 
Ann. §§ 1752, 4474, pp. 4021, 3071.— 
ni of St. Louis v. Tanner, 143.S.W.2d 


N.Y.App.Div. In consolidated actions 
arising out of automobile collision, 
where defendant driver denied having 
been convicted in city court for violat- 
ing an ordinance by reckless driving, 
certificate of conviction was competent 
as bearing upon credibility of defend- 
ant driver.—Woodward v. Phipps, 26 N. 
¥2S32.d9393° 

Okl1.Cr.App. It is improper to ask a 
witness if he has ever been indicted, 
arrested, or imprisoned, before convic- 
tion, for any offense whatever.—Press- 
ley v. State, 112 P.2d 809. 

Tex.Cr.App. In prosecution for at- 
tempt to commit robbery by assault, 
testimony, elicited on cross-examina- 
tion of defendant, that defendant had 
allegedly been indicted by grand jury 
for burglary and for the theft of 
chickens, was admissible to affect the 
defendant’s credibility, where the 
court in charge to jury limited the 
testimony to that purpose only, though 
those two prosecutions had been dis- 
missed, as against objection that the 
evidence was too remote and did not 
throw any light on any issue in the 
case, and was prejudicial to defend- 
anne rights.—Bird y. State, 147 S.W.2d 
oO . 


_Tex.Cr.App. Where accused has tes- 
tified in his own behalf thereby rais- 
ing an aflirmative defense, the state 


may on cross-examination, for the — 
purpose of discrediting his testimony, 
inquire of accused if he has not been 
indicted or convicted of a _ felony, 
where the former indictment or con- 
viction is not too remote.—Taylor v. 
State, 147 S.W.2d 800. ; 

Tex.Cr.App. In prosecution for lar- 
ceny of a cow, where accused had tes- 
tified in his own defense that he had 
purchased the cow, on cross-examina- 
tion state would be permitted to in- 
quire of accused if he did not know 
that he was charged by indictment 
with the theft of another cow in a 
different county, where the_ inquiry 
related to a recently returned indict- 
ment against accused.—Taylor v. State, 
147 S.W.2d 800. a: 

Tex.Cr.App. In trial of physician for 
prescribing more than pint of whisky 
to one person in one day, defendant’s 
testimony on cross-examination that he 
had been convicted of vagrancy be- 
cause of habitual association with com- 
mon prostitutes was admissible as af- 
fecting his credibility, over objection 
that such offense did not involve moral 
turpitude.—_Spears v. State, 148 8.W.2d 
DLO 


Tex.Cr.App. In trial of physician 
for murder by performance of unlaw- 
ful operation on woman, state was 
within its rights in requesting per- 
mission to cross-examine defendant as 
to pendency of another indictment 
against him for a felony, but prosecut- 
ing attorney’s reading to jury of in- 
dictment, charging defendant with 
murder of another woman as result of 
same kind and character of operation 
three days later, was improper as 
placing before jury, not only fact of 
such indictment, but state’s pleading 
and charge therein.—Chambers vy. State, 
149 S.W.2d 967. 


Tex.Cr.App. In murder prosecution 
it was improper to ask witness if a 
warrant of arrest had been issued for 
him for swindling, since proper in- 
quiry should have been whether the 
witness had been indicted or complaint 
had been filed against him for such 


offense.—Marx v. State, 150 S.W.2d 
1014. : 
Tex.Cr.App. On trial of criminal 


ease, state may impeach defendant or 
any other witness by proving on his 
cross-examination that he had been in- 
dicted or convicted or is under indict- 
ment for felony or misdemeanor im- 
puting moral turpitude, if impeaching 
testimony is not too remote.—Wood v. 
State, 152 S.W.2d 335. 


Tex.Cr.App. In trial for cattle theft, 
defendant’s testimony on cross-exami- 
nation that he was charged with of- 
fenses of forgery, swindling and wife 
desertion in pending indictments was 
admissible to impeach him.—Wood v. 
State, 152 S.W.2d 335. 


_Tex.Cr.App. Where an accused tes- 
tifies in his own behalf, he may be 
questioned about other indictments 
charging him with felonies for the 
purpose of affecting his credibility as 
ST aaa Ne v. State, 152 S.W.2d 

Tex.Civ.App. A charge of crime, 
though formally made by indictment, 
is without evidentiary force on ques- 
tion of accused’s character or eredibili- 
ty as a witness, but trial on such 
charge and resulting establishment of 
its truth are “conditions precedent” to 
proof of conduct charged.—United Em- 
ployers Casualty Co. v. Curry, 152 §. 
W.2d 862. 

Wa. A previous conviction of crime 
involving moral turpitude and oppro- 
brium may be shown as affecting the 
credibility of a witness, even if the 
witness ig the accused, but it is the 
duty of the court to instruct the jury 
of the restricted purpose for which 
the evidence is admitted—Bland vy. 
Commonwealth, 18 S.H.2d 317. 

Wash. Showing that a defendant 
who testifies as a witness in a criminal 
case had previously been charged with 
crime is reversible error, notwithstand- 
ing statute authorizing proof of prior 
conviction of a witness to affect his 
credibility. Rem.Rev.Stat. § 2290.— 


In prosecution for murder of 
divorced wife, exclusion of cross-ex- 
amination of state’s witness to show 
that she was a_ prostitute was not er- 
ror.—Peters v. State, 200 So. 404, 240 
Ala. 531. aa ve 
Mo.App. Compensation claimant’s 
admission of lack of chastity reflected 
upon such claimant’s credibility as a 
witness.—Webster Vv. Boyle-Pryor 
Const. Co., 144 S.W.2d 828. 


§ 1050 

Conn. The credibility of a witness 
could be attacked upon cross-examina- 
tion by showing that she had partici- 
pated in violation of the Mann Act or 
in harboring a female for purposes of 

prostitution. Gen.St.1930,  § 6227; 
Mann Act, 18 U.S.C.A. § 397 et seq.— 
ae vy. Perelli, 21 A.2d 389, 128 Conn. 

Whether a particular crime is of a 
nature to affect credibility of wit- 
ness is to be determined by law of the 
forum.—State v. Perelli, 21 A.2d 389. 
128 Conn. 172. 

Pa. In prosecution of defendant for 
drowning deceased, statement allegedly 
signed by defendant that he had given 
deadly poison and typhoid germs to 
third persons who allegedly used them 
in a poison murder was not admissible 
to affect defendant’s credibility, though 
he testified that he had never confessed 
to “any” charge—Commonwealth v. 
Petrillo, 19 A.2d 288, 341 Pa. 209. 

Tex.Cr.App. In prosecution for the 
theft of a cow, cross-examination of ac- 
cused as to whether he gave certain 
checks for amounts in excess of $50 

* which checks were no good, in the ab- 
sence of any showing that a charge 
had been preferred against accused 
by reason of giving of the checks in- 
quired about, was not proper for im- 
peachment purposes.—Gunter v. State, 
150 S.W.2d 1037 


§ 1052 
C.C.A.Ala. That witnesses testifying 
in prosecution for conspirin 


to violate 
statute defining offense of corruptly 
endeavoring to influence a witness in a 
federal court were serving terms in 
the penitentiary might be considered 
by the jury as affecting their veracity 
but did not make them incompetent 
witnesses. Cr.Code § 135, 18 U.S.C.A. 
§ 241._Samples v. U. S., 121 F.2d 263. 

C.C.A.N.J. Evidence concerning a 
witness’ prior convictions is admissible 
for purpose of impeachment even if 
the witness is a defendant in a criminal 
case.—U. S. v. Nett], 121 F.2d 927. 

Ga. In homicide prosecution, trial 
court did not err in excluding from 
evidence accusations and sentences in a 
city court against a witness for the 
state who on cross-examination testi- 
fied that he had never been in jail on 
any charge before the one on which 
he was then serving a sentence, where 
the offenses did not involve moral 
turpitude, since accusations were inad- 
missible to prove general bad charac- 
ter, and testimony merely that a wit- 
ness has been in jail is irrelevant.— 
Bevent y. State, 13 S.H.2d 820, 191 Ga. 


Ga.App. A witness’ conviction of 
crime involving moral turpitude may 
be shown to discredit his testimony, 
but such conyiction may not be proved 
by parol testimony, since an authenti- 
eated copy of the record is the highest 
and best evidence, Code 1933, §§ 38- 
203, 38-206.—Corley v. State, 14 8.H.2d 
121, 64 Ga.App: 841. 


Ky. In prosecution for _ receiving 
stolen property, evidence of a prior 
prosecution of accused for a similar 
offense for which accused was not con- 
victed was inadmissible for purpose of 
affecting the accused’s credibility as a 
witness. Ky.St. § 1199.—Blusinsky v. 
Commonwealth, 144 S.W.2d 1038, 284 
Ky. 395. 

Ky. The provisions of statute pro- 
hibiting impeachment of a witness by 
‘evidence of particular wrongful acts, 
except that it may be shown that wit- 
ness has been convicted of a felony, 
inure to benefit of a party as well as 
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Mo.App. The rule that on cross- 
examination of a witness, witness may 
be asked and compelled to answer any 
question, however irrelevant to facts in 
issue, or however disgraceful the an- 
swer may be to himself, so long as the 
answer does not expose him to a 
criminal charge, affords no permission 
to cross-examining party to inquire of 
witness whether he has been charged 
with misconduct, and even where the 
witness is properly subjected to cross- 
examination on some extraneous mat- 
ter for the purpose of discrediting him, 
the party asking the question, except 
in the case of conviction of a crime, 
is concluded by the witness’ answer.— 
Hoffman v. Graber, 153 S.W.2d 817. 

Mo.App. Even the conviction of a 
witness for the violation of a city 
ordinance is not admissible in evidence 
to affect his credibility since the viola- 
tion of a city ordinance is not a “crim- 
inal offense” within meaning of statute 
permitting proof of a conviction for a 
eriminal offense to affect the credibility 
of a witness. Rev.St.1939, § 1916, Mo. 
St.Ann. § 1752, p. 4021.—Hoffman v. 
Graber, 153 S.W.2d 817. 


Okl.Cr.App. On cross-examination of 
a defendant, it may be shown that a 
defendant has been convicted of a 
erime for the purpose of affecting his 
eredibility. 12 Okl.St-Ann. § 8 
Murphy v. State, 112 P.2d 438. 

Okl.Cr.App. Where defendant took 
witness stand in murder prosecution 
and testified in his own behalf, the 
prosecution had the right to cross- 
examine him with the same latitude as 
any other witness, and under statute 
he could be interrogated concerning 
other convictions for crime, though the 
other crimes may not have involved 
moral turpitude. 12 Okl.St.Ann. § 381. 
—Abby v. State, 114 P.2d 499, rehear- 
ing overruled 115 P.2d 266. 

Pa. Though judgments of convic- 
tions of crimes similar to the crime 
charged are admissible to impeach a 
witness’ credibility, particular facts 
cannot, as a rule, be given in evidence 
to impeach a witness’ general credit, 
but facts which immediately affect the 
quality of the witness’ testimony in 
the case being tried are admissible— 
Commonwealth v. Petrillo. 19 A.2d 288. 
841 Pa. 209. 


Tex.Cr.App. In prosecution for pos- 
session of marihuana, prior conviction 
of defendant and service of sentence in 
peer ey, should not have been 

rought into case to destroy defend- 
ant’s testimony, where defendant was 
eonvicted when but a boy of 17 years, 
and defendant had led a life free of 
crime for 11 years.—Perez v. State, 150 
S.W.2d 402. 

Tex.Cr.App. On trial of criminal 
ease, state may impeach defendant or 
any other witness by proving on his 
cross-examination that he had been in- 
dicted or convicted or is under indict- 
ment for felony or misdemeanor im- 
puting moral turpitude, if impeaching 
testimony is not too remote.—Wood V. 
State, 152 S.W.2d 335. 

§ 1053 

Mo. In manslaughter prosecution, 
accused was not entitled to impeach 
credibility of state’s witness by show- 
ing that witness was in jail and was 
charged with, although not convicted 
ee YL Pe as vy. York, 142 S.W. 
2 0 


§ 1060 

Mass. Record of New York Supreme 
Court, disclosing that one with name 
similar to name of witness had been 
arraigned on “indictment and_ plead 
guilty to Grand Larceny First degree”’ 
and that the court ‘‘did render Judg- 
ment herein and did suspend sentence 
on the said defendant’, was not admis- 
sible to affect credibility of witness, 
since there was no “conviction” within 
statute permitting conviction to be 
shown to affect witness’ credibility, 
since record was not susceptible of in- 
terpretation that sentence had been im- 
posed and execution thereof suspended. 


G.L.(Ter.Bd.) ¢, 233, § 21— 


rey 
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App.D.C. To constitute a ‘“convic 
tion” within statute providing that r 
person shall be incompetent to testif 
by reason of his having been convicted — 
of crime, but that such fact may b 
given in evidence to affect his cred 
as a witness, there must be either a 
plea or verdict of guilty and, in addi- — 
tion, judgment and _ sentence 4 
nounced by the court, and hence a wit- 
ness may not be asked if he has be 
indicted for a crime, or even if he h: 
been tried and convicted if the convic- 
tion was later set aside and a n 
trial granted. D.C.Code 1929, T.' 9, 
12.—Thomas v. U. S., 121 F.2d 905. 

§ 1069 iy 

Ill.App. In action for death of n 
torist struck by truck, defendant; 
properly prevented on cross-ex L 
tion from showing that a witness t 
approximately $50 from pocket of 
torist while taking motorist to 5 
hospital—Hellwig v. Lomelino, 33 N.B. 
2d 174, 309 Ill.App. 369. en ee 

f § 1077 a 

Fla. In action to recover damages 
a charge of wilfully and malicious]: 
saulting and beating plaintiff, the 
court’s limitation of cross-exami 
to matter pertaining to plaintiff’s r 
tation for truth and veracity and 
exclusion from jury’s consideration ea 
any evidence concerning plaintiff’s mor- 
al character was not error.—Pandula y. 
Fonseca, 199 So. 358. Ree 2! 

§ 1082 cities 

Fla. In action to recover dama: 
a charge of wilfully and malicious 
saulting and beating plaintiff, the t 
court’s limitation of cross-examinatio 
to matter pertaining to plaintiff’s rep 
tation for truth and veracity and th 
exclusion from jury’s consideration 
any evidence concerning plaintiff’; mo 
al character was not error.—Pa 
v. Fonseca, 199 So. 358. a 

Where the character of a witness i 
gone into, the only proper object of 
quiry is with respect to his reputatio 
for truth and veracity, and nei 
his. general character nor part 
phases of his character can be mad 
subject of cross-examination.—Pandu 
v. Fonseca, 199 So. 358. t pit 

Ky. On cross-examination of def 
ant’s witness by  plaintiff’s coun 
trial court properly sustained defe 
ant’s objection to question if the w 
ness knew his own reputation for tr 
from what people generally said 
community in which witness li 
Louisville & N. R. Co. v. Gregory, 1 
8.W.2d 519,284 Ky. 297 on ae 

Utah. In’ prosecution for crime | 
carnal knowledge, excluding testimo 
that general reputation of prosecutr 
who had testified, for truth and ( 
ty_in the neighborhood where sh 
sided was bad was error. Rev.St. 
§§ 104-49-1, 105-45-1—State y. Olso1 
111 P.2d 548. ES 

The general reputation of a witne 
for truth and veracity may always — 
questioned in the trial of a case,—Sts 
v. Olson, 111 P.2d 548. . 

§ 1084 ‘ 
IlLApp. In a civil case, former cor 
viction of witness may be proved lik 
any fact not of record, either by the 
witness himself, who shall be compelled — 
to testify thereto, or by any other wit- 
ness cognizant of such conviction, as _ 
impeaching testimony, or by any other 
competent evidence.—Keehn y. Brau- 
bach, 30 N.W.2d 156, 307 Ill. App. 339. — 


§ 1095 
C.C.A.N.J. A 


+} 


i 


cross-examiner who 
asks witness whether he has previously 
been convicted of a crime is bound by 
the witness’ answer.—U. S. v. Nettl, 121 
F.2d ae 

Cal.App. Cross-examination of ac- 
cused on issue of prior conviction must 
be limited to the fact of conviction and 
the nature of the crime, and must not 
go into details or circumstances sur- 
rounding the crime, or length of time 
gerved and conditions or circumstances 
surrounding parole—People v. Wynn, 
112 P.2d 979. 

§ 1096 


Colo. In prosecution for selling liq- 


a 0 pad Pew 


“+ § 1096 


uor to intoxicated minor, wherein de- 
fendant testified on direct examination 
that there had only been two com- 
plaints against him for violations of 
liquor laws, permitting cross-examina- 
tion on whether defendant was investi- 
gated concerning loss of money was not 


orn vy. People, 118 P.2d 
Mo. On cross-examination, discredit- 


ing questions, as questions concerning 
whether witness has been previously 
- charged or convicted of a crime, may 
5 be asked for purpose of impeaching a 

witness, but party is bound by witness’ 
4 i Ee cee onuith vy. Thompson, 142 S.W. 
ae) Mo.App. The rule that on cross- 

examination of a witness, witness may 


be asked and compelled to answer any 
- question, however irrelevant to facts in 
3, issue, or however disgraceful the an- 


ley) 


- swer may be to himself, so long as the 
“answer does not expose him to a crim- 
inal charge, affords no permission to 
cross-examining party to inquire of 
witness whether he has been charged 
with misconduct, and even where the 
witness is properly subjected to cross- 
xamination on some extraneous matter 
- for the purpose of discrediting him, the 
party asking the question, except in the 
case of conviction of a crime, is_con- 
cluded by the witness’ answer.—Hoff- 
man v. Graber, 153 S.W.2d 817. 
aoe § 1101 
_ Minn. The question of whether char- 
acter witness’ testimony is based on 
_ sufficient foundation to make her testi- 
- mony admissible lies primarily within 
trial court’s discretion.—State v. Pal- 
-mersten, 299 N.W. 669. 
q § 1104 


Vee 


Minn. In_ prosecution for willful 
- neglect of official duty as police officer, 
Aciere) out of officer’s conduet in re- 
‘spect to house of ill fame and operator 
thereof and operator’s assistant while 


at house for truthfulness was not error, 
where inmate merely had talked with 
other girls at the house and had ob- 
served assistant’s traits in respect to 
truth and veracity, and had talked with 
no one outside house as to assistant’s 
reputation. Mason’s Minn.St.1927, § 
- ~+9970.—State v. Palmersten, 299 N.W. 
Dp 669.5 
a Pesta § 1110 

In larceny prosecution, where 
accused had testified so that impeach- 
ment testimony as to veracity would 
have been admissible and attorney for 
state called witness for express pur- 
pose of proving reputation but ques- 
‘tion asked related to accused’s reputa- 
tion as a law-abiding citizen, which 
question jury was properly instructed 
_ to disregard and witness was not al- 
lowed to answer, court did not err in 
permitting the question to be asked.— 
State v. Willard, 142 S.W.2d 1046. 


§ 1112 

Minn, Generally, to impeach  suc- 
cessfully the testimony of witness, im- 
peaching witness should first be asked 
if he is acquainted with reputation of 

witness as to truthfulness in com- 
‘munity in which witness resides, and, 
if impeaching witness is so acquainted, 
impeaching witness should next be 
asked what that reputation is, and 
finally, if answer is that reputation is 
bad, impeaching witness should be 
asked whether from his knowledge of 
such reputation he would believe the 
witness under oath.—State v. Palmer- 
sten, 299 N.W. 669. 

N.J.Sup. The proper method of pur- 
suing the direct examination of a char- 
acter or reputation witness is to ask 
the witness whether he knows the rep- 
utation of the subject in the neighbor- 

- hood where the latter resides and upon 
receiving an affirmative reply, to ask 
what that reputation is, since on direct 
examination, the inquiry is confined to 
general reputation.—Ippolito vy. Turp, 
19 A.2d 782, 126 N.J.L. 408. 


§ 1118 
Mass. Declarations or acts or omis- 
sions to speak or to act when it would 


# 
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have been natural to do so, if the facts 
were as testified to, may be shown by 
way of contradiction or impeachment of 
testimony of a witness, when they fair- 
ly tend to control or qualify his testi- 
mony.—Langan vy. Pianowski, 29 N.H. 


2d 700 
§ 1120 

Ga.App. A witness’ conviction of 
erime involving moral turpitude may 
be shown to diseredit his testimony, 
but such conviction may not be proved 
by parol testimony, since an authenti- 
cated copy of the record is the highest 
and best evidence. Code 19338, §§ 38- 
203, 38-206.—Corley v. State, 14 $.H.2d 
121, 64 Ga.App. 841. 

Ill.App. In a civil case, former con- 
viction of witness may be proved like 
any fact not of record, either by the 
witness himself, who shall be com- 
pelled to testify thereto, or by any 
other witness cognizant of such convic- 
tion, as impeaching testimony, or by 
any other competent evidence.—Keehn 
y. Braubach, 30 N.E.2d 156, 307 Ill. 
App. 339. 


1127 

Tex.Cr.App. In trial of physician for 
murder by performance of unlawful op- 
eration on woman, state was within its 
rights in requesting permission to 
cross-examine defendant as to penden- 
ey of another indictment against him 
for a felony, but prosecuting attorney’s 
reading to jury of indictment, charging 
defendant with murder of another wo- 
man as result of same kind and char- 
acter of operation three days later, was 
improper as placing before jury, not 
only fact of such indictment, but state’s 

leading and charge therein.—Cham- 

ers v. State, 149 S.W.2d 967. 


§ 1129 f 

Tex.Cr.App. Where accused declined 
to admit that he had been indicted for 
a felony within the last 10 years and 
deputy district clerk testified as to the 
number of indictments charging fel- 
onies which were pending against the 
accused, and no question was raised as 
to the identity of the accused as the 
person named in the_ indictments, 
clerk’s testimony was sufficient to iden- 
tify accused as person referred to in 
indictments so that indictments were 
properly admitted as bearing on _cred- 
ibility of accused as witness.—Glover 
v. State, 152 S.W.2d 747. 


§ 1130 

Fla. Where a witness has been im- 
peached by proof of a prior conviction 
of crime, it may be shown that he has 
served his time, or has been paroled or 
pardoned.—Perry v. State, 200 So. 525, 

The state, for purpose of rehabilitat- 
ing impeached witness, should have 
been permitted to ask questions de- 
signed to bring out that witness had 
served sentence for prior conviction.— 
Perry v. State, 200 So. 525. 


Ky. Where a witness knows accused 
and the people in the community where- 
in he resides and has been in such 
position that he probably would have 
heard any derogatory statements con- 
cerning accused, and he testifies that 
he has never heard anything said 
against defendant’s character and repu- 
tation, or that. he has never heard it 
discussed, he is a competent witness 
to testify that defendant’s general rep- 
utation in the community is good.— 
Davenport v. Commonwealth, 148 S.W. 
2d 1054, 285 Ky. 628. 

Tex.Civ.App. Where defendant was 
called to witness stand by plaintiffs’ 
counsel for examination and was given 
a scathing cross-examination to induce 
him to admit facts tending to prove 
fraud alleged, permitting defendant to 
testify that he was chairman of the 
State Democratic Executive Committee, 
was member of official board of church, 
had been mayor of city, member of 
advisory board of Methodist Hospital, 
and many other minor positions, in- 
cluding school trustee and member of 
board of directors of Y.M.C.A., was 
not reversible error.—Raynes y. Ger- 
many, 144 §.W.2d 981. 

§ 1134 

Wash. More latitude is permitted to 

prove good character of a witness than 


as, 113 P.2d 73. 
C.C.A.1I1. 


1142 4 ei 
It is proper, on cross-ex- 
amination, to interrogate defendant as 
to collateral matters which would clear- 
ly tend to. disprove legal presumption 


that defendant’s reputation is good 
with respect to elements involved in 
crime with which defendant is charged, 
and such interrogation is admitted 
merely to test defendant’s credibility 
as a witness and can only be consid- 
ered by jury for that purpose.—U. 8S 
v. Waldon, 114 F.2d 982. 
§ 1143 

C.C.A.N.Y. In prosecution for con- 
spiracy to use mails to defraud and use 
of mails to defraud, evidence that de- 
endant refused to accept grand jury’s 
nvitation to appear before it was rele- 
vant to issue of defendant’s credibility. 
Cr.Code §§ 37, 215, 18 U.S.C.A. §§ 88, 
338.—U. S. v. Mortimer, 118 F.2d 266. 
Iowa. In weighing testimony of a 
witness, the jury is entitled to con-- 
sider the interest of the witness in the 
outcome of the trial._Muntz v. Travel- 
ers Mut. Casualty Co., 295 N.W. 837. 

Kan. Where witness testified about 
an interview with plaintiff’s counsel at 
which time a written statement of 
witness’ version of accident was pre- 
pared which she did not sign, an at- 
torney called in rebuttal, who stated 
that he interviewed the witness who 
was asked to sigh the statement, was 
properly permitted to testify as to what 
witness’ answer was as showing wit- 
ness’ interest.—Maxfield v. Fox Kansas 
Pictare Co., 107 P.2d 685, 152 Kan. 


Me. Conduct of a party tending to 
show improper motives or improper 
practices with respect to a suit is ad- 
ao ie v. Kouzounas, 17 A.2d 


Mont. In purchaser’s action to com- 
pel delivery of deed wherein purchaser 
alleged that contract had been altered, 
court in weighing evidence could take 
into consideration all available pre- 
sumptions which might tend to cor- 
roborate testimony of parties, the in- 
terest of witnesses, and the fact that 
purchaser had burden of proof. Rev. 
Codes 1935, § 10616.—Kern y. Bich- 
horn, 107 P.2d 873. 

Nev. In an action for injuries caused 
by the defective floor of a toilet on a 
laundry company’s premises, where the 
company’s principal stockholder testi- 
fied that he personally placed a warn- 
ing sign on the door, the court proper- 
ly permitted him to be impeached by 
showing that he had previously threat- 
ened to defend the action by proving 
that plaintiff was intoxicated.—Seavy v. 
I. X. L. Laundry Co., 108 P.2d 853. 

N.Y.Dom.Rel.Ct. In proceeding to re- 
quire husband to support wife, no cred- 
it could be given to testimony of hus- 
band’s witnesses who testified to an al- 
leged conversation in which husband 
offered to share his room with wife, 
where from all the surrounding circum- 
stances the facts demonstrated most 
conclusively that the witnesses were 
simply curious and merely eavesdrop- 
ping.—Weil v. Weil, 26 N.Y.S.2d 467. 

Tex.Civ.App. In action for injuries 
to crops and land resulting from city’s 
diversion of a river, admission on cross- 
examination of testimony to the effect 
that witness sold land for certain con- 
sideration was proper where it was lim- 
ited to impeachment of witness.—City 
of Corpus Christi v. McMurrey, 145 
Pa 664, error dismissed, judgment 
corract. 


§ 1144 

Ga. The interest of a witness in re- 
sult of the suit may be considered in 
passing upon his credibility, and, 
where there are circumstances incon- 
sistent with truth of his testimony, 
jury are not obligated to believe him, 
even though he is not contradicted by 
any other witness.—Horton v. Johnson, 
15 S.H.2d 605. 


§ 1145 
Iowa. Action of trial court, in con- 
cealing from jury fact that vital wit- 
ness for plaintiffs in action on _ acci- 
dent policy was a party plaintiff in his 


t 

 Muntz v. Travelers Mut. Casualty Co., 
295 N.W. 837. - 

Mass. The trial judge properly could 
consider the interests of a defendant 
in zesult of equity case as affecting his 
eredibility.—City of Boston y. Santo- 
- suosso, 30. N.E.2d 278. 
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Ala, 


§1 
Generally, any thing which 
tends to show bias, unfriendliness, en- 
mity, or inclines the witness to swear 
against the party is admissible.—Louis- 
ville & N. R. Co. v. Martin, 198 So. 141. 

Ala.App. The range of external cir- 
cumstances from which probable bias 
of a witness may be inferred is in- 
finite, and too much refinement in 
analyzing their probable effect in or- 
der to determine admissibility of proof 
of such circumstances is out of place. 
—Sowell v. State, 199 So. 900. 

Where witness is sought to be im- 
peached on ground of bias, only ques- 
tion is whether from the conduct or 
language a palpable and more or less 
fixed hostility to one party or sym- 
pathy for the other is inferable.— 
Sowell v. State, 199 So. 900. 

Ill. In prosecution for burglary and 
larceny where the principal witness for 
the people was an ex-convict paroled 
to one of defendants, testimony that 
witness had threatened to ‘get’? such 
defendant for telling him that his con- 
duct was in violation of his parole was 
admissible to show animus or feeling. 
_ —People v. Bote, 33 N.E.2d 449, 376 
Ill. 264. 

' Tex.Cr.App. A defendant is entitled 
to show animus and prejudice on the 
part of a state witness towards him, 
and the extent thereof, and 
examinations great: latitude is allowed 
when the object is to impeach the cred- 
it of such witness.—Gilson vy. State, 145 
S.W.2d 182. 

§ 1153 


D.C.Pa. In action against a Pennsyl- 
vania county on contract to purchase 
voting machines, a letter from a voting 
machine company’s representative to 
principal witness for county stating 
that it inclosed a check for certain ex- 
penses was properly admitted to show 
that witness was an employee of a 
rival company when he testified in a 
Pennsylvania equity suit involving con- 
tract, to contradict witness on his testi- 
mony concerning his relation with rival 
company, and generally to affect his 
eredibility.—Manley v. Northumberland 
County, 32 F.Supp. 775. 

Ala. A witness’ social and business 
relation with the party, his intimacy or 
hostility, and such other circumstances 
as might reasonably create bias, preju- 
dice, or hostility may be properly elicit- 
ed for purpose of shedding light on 
witness’ bias and interest.—Louisville & 
N.R. Co. v. Martin, 198 So. 141. 

§ 1156 

Tex.Civ.App. In action by  dece- 
dent’s mother against decedent’s execu- 
trix in both individual and representa- 
tive capacities to recover proceeds of 
sale of corporate shares standing in 
decedent’s name but allegedly belong- 
ing to plaintiff, proof of pending fore- 
closure suit by plaintiff against de- 
fendant to foreclose a lien was proper- 
ly admitted, since it might have some 
bearing on the credibility of plaintiff. 
—Ellsworth v. Ellsworth, 151 S.W.2d 
628, error refused. 

§ 1157 

C.C.A.Wis. In suit to enjoin infringe- 
ment of trade mark and for unfair 
competition, testimony of  plaintiff’s 
paid investigators employed to obtain 
evidence, and of wholesale and retail 
dealers who were agents for the sale 
and distribution of plaintiff’s manufac- 
tured product, was properly admissible, 
though obtained after commencement of 
the action, though its weight was, to 
some extent, impaired. Trade-Mark 
Acts of 1905 and 1920, 15 U.S.C.A. §§ 
81-109, § 121 et~ seq.—Steem-Electric 
Corporation v, Herzfeld-Phillipson Co., 
118 F.2d 122, affirming 29 F.Supp. 1011, 


in such - 


t 
license, wherein : ; 
that he was induced by accused’s ad- 
-vertisements in local newspapers to call 
at accused’s office where the witness 
was treated, refusal to permit accused 
to cross-examine the witness concern- 
ing whether witness had been sent to 
accused’s office for purpose of obtain- 
ing evidence against accused was error, 
Since such cross-examination bore on 
credibility and bias of the witness. 
Code 1936, §§ 1612, 1614, 1615, 1622, 
1623.—Grosso v. Commonwealth, 13 S. 
BH.20 285. 

§ 1165 


Ala. It is not necessary in every case 

as a “condition precedent” as to any 
question on cross-examination tending 
to show bias that the witness must 
first be asked the state of his feelings. 
—Louisville & N. R. Co. v. Martin, 198 
So. 141. 
An admission of bias by witness does 
not in every instance close door to fur- 
ther cross-examination.—Louisville & 
N. R. Co. v. Martin, 198 So. 141. 

The extent to which a witness may 
properly be cross-examined as to col- 
lateral circumstances for the purpose of 
showing bias depends in some instanc- 
es upon the importance of his testi- 
mony, and especially upon whether 
such testimony is of a nature to be se- 
riously affected by prejudice, bias or 


hostility.—Louisville & N. R. Co. vy. 
Martin, 198 So. 141. 
Ala.App. Any circumstance which 


might reasonably show bias or hostili- 
ty of witness is admissible upon cross- 
examination for consideration of jury. 
Code 1940, Tit. 7, § 443.—Adams v. 
State, 2 So.2d 468. 

Ill Where codefendant had pleaded 
guilty and testified on behalf of the 
people, it was error for court to sus- 
tain objection to attempt to prove on 
cross-examination of codefendant that 
after he had signed confession he re- 
ceived different treatment at jail and 
was given different kind of food from 
other prisoners and that after he had 
pleaded guilty he was not taken into 
eustody, was not imprisoned and was 
accompanied to court room by his fa- 
ther.—People v. Bote, 33 N.H.2d 449, 
376 Ill. 264. 

Ok1.Cr.App. Anything which tends 
to show bias or prejudice on the part 
of a witness or anything which shows 
his friendship or enmity toward either 
of the parties is commonly a proper 
subject of inquiry on cross-examina- 
tion, and anything which tends to 
show that in the circumstances in 
which he is placed, the witness has a 
strong temptation to swear falsely, is 
also a proper subject of inquiry.— 
Scott v. State, 115 P.2d 763. 

Pa.Super. The trial court properly 
allowed the district attorney much lat- 
titude in ecross-examining a defense 
witness for the purpose of affecting her 
credibility and showing her interest in 
the case.—Commonwealth v. Wood, 16 
A.2d 319. 

§ 1167 


Ala.App. Hostile feeling, shown to 
be malignant, reflects greater discredit 
to a witness than that generated by a 
sudden quarrel, and hence proper in- 
quiry is allowed to test the extent of 
the hostility of a witness. Code 1940, 
rye 7, § 443.—Adams v. State, 2 So.2d 

In prosecution for stealing wire, re- 
fusal to permit cross-examination as to 
whether state witness had had argu- 
ment with accused, with whom witness 
was farming, because accused had not 
bought wire, and as to whether witness 
had told accused he would “make him 
regret it” if he did not buy wire, was 
erroneous and required reversal of con- 
vietion, where reviewing court could 
not say that accused would have been 
convicted without such witness’ testi- 
mony. Code 1940, Tit. 7, § 443; Tit. 
rie § 834.—Adams v. State, 2 So.2d 
68. 2 

Ala.App. In prosecution for assault, 
permitting defendant’s witnesses to tes- 
tify, over defendant’s objection, in an- 
swer to questions propounded by the 


not error where purpo 
mony was limited as be 
terest or bias of witnes 
was so instructed.—Adcoc 
So0.2d 472. 
Ok1.Cr.App. On inal 
the court should be liberal in allowin 
a witness to be interrogated on yee 
matter which tends to show bias or 
prejudice on the part of the witness or © 
friendship or enmity toward the a 
cused or circumstances under wh 
the witness has a temptation to swear 
Gla Moe 2 v. State, 116 P.2¢ 


as to collateral circumstances tending — 
to prove bias or interest depends in 
some instances upon the importance of 
his testimony and whether his test. = 
mony is of a nature to be seriou - 
fected by prejudice, bias, hosti 
interest. Code 1940, Tit. 7, §. 
Adams vy. State, 2 So.2d 468. a 

8 1170 , 


Wis. In action on fire insurance 


and court instructed jury that she w: 
an interested party, rejection of d 
fendants’ offer to prove widow’ 
terest on her cross-examination 
proper in exercise of court’s discret 
and not error prejudicial to defend- 
ants.—Ziegler v. Hustisford Farme: 
ae Ins, Co., 298 N.W. 610, 238 — 


3 1171 

C.C,A.I1]. Generally, 
tion should be confined to what 
brought out on direct examination. 
in a proper case it is permissi 
cross-examination to ask an intel 
or hostile witness concerning acts 
devlarations showing bias and pr 
dice for the purpose of affecting t 
credibility of the witness.—U. S. _ 


Ve ess, 
61 SiCt. 835: te 
Ala.App. Although wide latit 
allowed in cross-examination of 
ness for purpose of testing his sinc 
ty, interest, knowledge, etc., decision 
such matters rests largely withi 
cretion of trial court.—Ray v. S 
pas So. 70, eertiorari denied 1 


Ala.App. Any circumstance L 
might reasonably show bias or hosti 
ity of witness is admissible upon 
examination for consideration | 
jury.—Sowell v. State, 199 So. 

Ala.App. Hostile feeling, shown to | 
be malignant, reflects greater discredit 
to a witness than that generated by a 
sudden quarrel, and hence prope 2 
quiry is allowed to test the extent of 
the hostility of a witness.—Sowell v 
State, 199 So. 900 ee 

In prosecution for murder of fathe 
in-law whose dying declaration tende 
to show he was shot without cau 
by son-in-law, who pleaded self-d 
fense, where mother-in-law testified on 
direct examination that there was no 
ill feeling because of defendant’s ma 
riage to witness’ daughter, exclusion 
of question on _ cross-examination 
whether it was not true that when 
child was born daughter was taken to — 
witness’ home and witness and de- 
ceased had refused to let defendant — 
come to their home was prejudicial : 
error. Code 1923, § %7731.—Sowell v. — 
State, 199 So. 900. es 

In prosecution for murder of father- — 
in-law where testimony of defendant’s. — 
wife on direct examination tended to 
show that killing was without cause 
when no bad feeling existed between : 
her husband and father, exclusion on ; 
cross-examination of question tending 
to show father’s hostility to defendant 
and cause thereof was prejudicial er- 
ror. Code 1928, 7731._Sowell  y. 
State, 199 So. 900. 

Ala.App. Anything which tends to 
show bias or inclines the witness to 


Mev. 


swear against a party is generally 
relevant for impeachment.—Sowell v. 
State. 199 So. 900. 

al. In homicide prosecution, cross- 
examination of defense witness as to 


length of time he had known defend- 


ant and places where he associated 
with him was relevant as to interest 
and credibility of witness and was not 
rendered improper because an answer 
required disclosure of witness’ prior 
association with defendant in prison.— 
People v. Buzzell, 104 P.2d 503. 
Cal.App. In action by lineman em- 
ployed by city electrical maintenance 


_. department against a telephone com- 


pany for injuries sustained when line- 
man came in contact with a power 
line while working on pole which car- 


- ried company’s wires and city’s elec- 


oii’) Fla. 
a witness to show bias rests largely 


aan 


x 


“Ah 


trie power line, where city employees 


were called as witnesses by company, a 


contract between company and city re- 
specting maintenance of poles was ad- 
missible to prove prejudice by such 
- witnesses, especially where it appeared 
from contract that city might be ob- 
ligated to pay part of judgment ob- 
tained by lineman.—Emery v. Pacific 
‘ foe. & Telegraph Co., 110 P.2d 
tak 


The matter of cross-examining 


in the discretion of the trial court, and 
its rulings will not be disturbed in ab- 


sence of a showing of clear abuse of 


diseretion.—Pandula vy. Fonseca, 199 
so. 38. 

It is competent to show as a fact by 
 eross-examination that a witness is hos- 


tile to the party against whom he tes- 


<r tifies, and the jury may consider that 


was not error. 


hostility, but an inquiry into the con- 
duct and acts of parties producing the 
hostility raises another and collateral 
issue which should not generally be 
allowed by the trial judge—Pandula 
v. Fonseca, 199 So. 358. 
Fla. It is competent to show as a 
fact by cross-examination that a wit- 
ness is hostile to the party against 
whom he testifies, and the jury may 
consider that hostility, but an inquiry 
into the conduct and acts of parties 
producing the hostility raises another 
: and collateral issue which should not 


generally be allowed by the frie judge. 


-—Pandula v. Fonseca, 199 So 

- Ga.App. In prosecution against mo- 
torist for involuntary manslaughter, 
wherein state’s witness on cross-exami- 
nation stated that she had a damage 
suit pending on account of the accident 


in question, and whether she won such 


- suit depended: on whether she would be 
able to show negligence on the part 
of the motorist, refusing to permit 
counsel for motorist to ask the witness 
if she was not interested in the out- 
come of the prosecution in so far as it 
concerned the civil suit for damages 
Code 1933, § 26-1009.— 
Kelly v. State, 10 S.E.2d 417. 


Mo. In action for injuries sustained 
by motorman in _ collision between 
street car and locomotive, exclusion of 
testimony on cross-examination to af- 
fect credibility that witness had settled 
_ with street car company a claim of hig 
own arising out of the same accident, 
was not error.—Hubank y. Kansas City 
Terminal Ry. Co., 142 S.W.2d 19. 

8.C. In automobile guest’s personal 
injury action against host, cross-exami- 
nation testimony of host that guest had 
been a faithful servant of host who had 
a kindly feeling towards guest and 
that host did not have any malice 
against guest for bringing the action 
was proper and was not objectionable 
as suggesting that host carried liability 
insurance.—Cummings v. Tweed, 10 §. 
H.2d) 322, 195 S.C. 173. 


On cross-examination of a defendant 
as a witness, it is proper to test his 
eredibility by showing whether hig re- 
lations with the adverse party are 
friendly or  hostile—Cummings _ y, 
Tweed, 10 §.H.2d 322, 195 S.C, 173. 

Tex.Cr.App. A defendant is entitled 
to show animus and prejudice on the 
part of a state witness towards him, 
and the extent thereof, and in such ex- 
aminations great latitude is allowed 


: We? ae rie We a 


‘WITNESSES 


when the object is to impeach the cred- 


it of such witness.—Gilson v. State, 145. 


S.W.2d 182. 
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Ala.App. Anything which tends to 
show bias or inclines witness to swear 
against a party is_ generally relevant 
for impeachment. Code 1940, Tit. 7, § 
443.—Adams y. State, 2 So.2d 468. 

§ 1216 

Cal. Where principal witness for 
prosecution was placed under police 
protection and was paid money by dis- 
trict attorney’s office because of re- 
sulting loss of business and needs of 
family, testimony concerning conversa- 
tion between bodyguard of witness and 
district attorney, showing dire financial 
condition of witness, was admissible as 
bearing upon credibility of witness, 
and to refute innuendo arising from 
minute cross-examination of witness, 
that payments to witness might have 
been made to influence his testimony.— 
People v. Kynette, 104 P.2d 794, super- 
seding 97 P.2d 287. 

§ 1218 

La.App. Fact that witnesses testify- 
ing for a party where employed by 
Works Progress Administration of 
which party for whom they testified 
was a local superintendent was not 
alone sufficient to discredit the evi- 
dence of such witnesses.—Folse v. 
Flynn, 200 So. 160. 

Pa. That witnesses called by alleged 
donee to meet burden of showing that 
no deception was used, and that alleged 
gift causa mortis was the intelligent 
and understood act of the testator, fair, 
conscientious, and beyond reach of sus- 
peo were related to alleged donee 

y marriage affected merely the weight 
of the evidence and their credibility.— 
In re Moyer’s Estate, 19 A.2d 467, 341 


Pa. 402 
§ 1219 

D.C.Pa. In action against a Pennsyl- 
vania county on contract to purchase 
voting machines, testimony of seller’s 
employee that on election day in 1931 
election officers informed him that ma- 
chines were working all right was 
“hearsay”? and inadmissible to prove 
that machines worked satisfactorily, 
but officers’ statements to employee 
could properly be admitted to affect 
their credibility —Manley v. Northum- 
berland County, 32 F.Supp. 775. 


Iowa. In trial for statutory rape, 
admission of sheriff’s testimony regard- 
ing statements by defendant’s wife 
solely for impeachment purposes after 
laying proper foundation in wife’s 
eross-examination was not error.—State 
v. Strable, 293 N.W. 441. 


Mass. A party who is surprised by 
his own witness’ testimony, that he 
does not remember relevant facts, will 
not ordinarily be allowed to introduce 
prior statements by the witness con- 
cerning those facts, but where the wit- 
mess was called by opponent, the par- 
ty may contradict him by statements 
opposed to his testimony categorically 
or by implication. G.L.(Ter.Hd.) ¢. 233, 
a ER v. Pianowski, 29 N.B.2d 

Declarations or acts or omissions to 
speak or to act when it would have 
been natural to do so, if the facts were 
as testified to, may be shown by way 
of contradiction or impeachment of tes- 
timony of a witness, when they fairly 
tend to control or qualify his testi- 
mony.—Langan y. Pianowski, 29 N.E. 
2d 700. 

N.J. Contradictory statements made 
by witness may always be shown if a 
suitable foundation is laid therefor, 
purpose being to contradict witness.— 
Weilbacher vy. Rudlin, 17 A.2d 538, 125 
IN. delupaGawks 

Ok1Cr.App. In prosecution for stat- 
utory rape, credibility of prosecutrix 
may be impeached by proof that she 
made statements relative to issues con- 
trary to her testimony.—Alcorn y. State, 


106 P.2d 838. 

OkLCr.App. In a rape prosecution, 
prosecutrix’ credibility may be im- 
peached by proof that she has made 
statements out of court, which are rel- 


evant to the issues and contrary to her 


’ — es Fe ots Ste 
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Va. A witness who is not a party 
may be impeached by prior incon- 
sistent statements, where foundation is 
first laid by calling witness’ attention 
to claimed statement and questioning 
him about it, but such statements are 
impeaching statements only, and are 
not “evidence” to prove facts to be as 
stated.—Thornton vy. Downes, 14 S.E.2d 
345, 177 Va. 451. ; 

§ 1221 

Cal. In prosecution of members of 
police intelligence unit for offenses aris- 
ing out of bombing of political enemy, 
wherein defendant attempted to show 
that surveillance of victim was in_per- 
formance of legitimate police activity, 
cross-examination to show other activi- 
ties of the intelligence unit against per- 
sons apparently hostile to the city ad- 
ministration, and use of files of in- 
telligence unit in furtherance of cross- 
examination, were not error. Pen.Code, 
§ 1323—People v.. Kynette, 104 P.2d 
794, superseding 97 P.2d 287. 

Mo. Where accused testified on di- 
rect examination that he was not at 
scene of homicide, it was proper on 
eross-examination to question him, con- 
cerning statements made to police of- 
ficers inconsistent with his testimony 
and accused having denied making 
statements to police officers, state was 
entitled to introduce evidence in rebut- 
tal tending to show that accused did 
make alleged statements.—State  v. 
Woods, 142 S.W.2d 87. 

4222 

N.Y. A deceased witness whose prior 
testimony is admitted on a subsequent 
trial may not be impeached by showing 
alleged contradictory or inconsistent 
statements or alleged declarations that 
the prior testimony was false.—People 
v. Hines, 29 N.E.2d 483, 284 N.Y. 93, 
modifying 17 N.Y.S8.2d 141, 258 App. 
Div. 466. 


§ 1224 ' 

Ky. Where commonwealth’s witness 
in prosecution for storehouse breaking 
testified that accused was not present 
when store was éntered and statement 
was prejudicial to the commonwealth 
and beneficial to the accused, it was 
competent for the commonwealth to 
contradict the witness either Vy other 
evidence or by showing that the wit- 
ness had made statements different 
from his testimony. Civ.Code Prac. § 
596.—Harvey v. Commonwealth, 152 S. 
W.2d 282, 287 Ky. 92. 

Ky. The Civil Code of Practice sec- 
tion providing that a party producing 
a witness may contradict him by other 
evidence and by showing that he has 
made statements different from his 
present testimony applies in criminal 
cases. Civ.Code Prac. § 596.—Harvey 
v. Commonwealth, 152 S.W.2d 282, 287 
Ky. 92. 

Or. In painter’s action against home 
owner for injuries sustained while 
painting a house where prior to trial, 
contractor, who repaired the building, 
brought to home owner documents in- 
dicating that painter was an employee 
of contractor and not owner, and con- 
tractor on being called as a witness in- 
stead of testifying as was expected tes- 
tified that painter was not employed by 
contractor but was in employ of home 
owner when accident occurred, docu- 
ments were admissible for impeach- 
ment purposes to show that contractor 
previously stated facts in a different 
manner than that testified to upon trial. 


O.C.L.A. §§ 4-709, 4-712.—Bennett v. 
Spagele, 113 P.2d 207. 
§ 1226 

Tex.Cr.App. In statutory rape pros- 


ecution of father resulting when at 
connivance and suggestion of the father 
15 year old daughter allegedly had an 
act of intercourse with a negro, where 
daughter had at various times outside 
courtroom reiterated criminative testi- 
mony as to the father’s participation in 
the offense and on stand surprised state 
by repudiating such statements and 
denouncing them all ag lies, state had 
right to attack witness in her sudden- 
ly changed version of the occurrence. 
—Tucker yv. State, 150 S.W.2d 1025. 


_ Mass. An adversary party who is 
ealled by and testifies for the opposite 
party is a “witness” within statute un- 

der which a party who produces a wit- 
nesS may contradict him by other evi- 
dence and may prove that he has made 
at other times statements inconsistent 
with his testimony, since the word 
“witness” naturally includes every per- 
son called to testify. G.L.(Ter.Ed.) ec. 
233, §§ 22, 23.—Klein v. Keresey, 29 N. 
_E.2d 708. 

§ 1236 


Neb. Where witness, who made 
written statement favorable to conten- 
tion of party calling him before trial, 
testifies to entirely inconsistent. state 
of facts, such party should be allowed 
to introduce such statement to refresh 
witness’ memory or probe his con- 
science, aS well as to show reasons for 
ealling witness.—Cornell vy. State, 294 
N.W. 851. 

N.Y. The statutory amendment per- 
mitting impeachment of one’s own 
witness is in derogation of common 
law and must be strictly construed as 
not admitting of the use of oral con- 
tradictory statements by witness or 
any statements not signed or under 
oath, to impeach one’s own witness. 
Civil Practice Act, § 343-a—Jenkins vy. 
313-321 W. 37th Street Corporation, 31 
N.E.2d 503, 284 N.Y. 397, modifying 
12" NY-S.2d 739, 257 App.Div. 228, 
motion denied 25 N.H.2d 148, 282 N. 
ben 595: 

Pa. In murder prosecution, wherein 
defendant’s alleged accomplices who 
were called by the commonwealth, tes- 
tified that they had not been with de- 
fendant on the night of the homicide, 
commonwealth was ‘properly permitted 
to cross-examine the alleged accomplic- 
es with reference to previous signed 
statements.—_Commonwealth vy. Turza, 
16 A.2d 401, 340 Pa. 128. 


§ 1237 

Ala.App. While an agent’s declara- 

tion is not competent evidence against 
principal unless made in prosecution of 
principal’s business within scope of 
agent’s authority, and with reference to 
and explanatory of some act or transae- 
tion, such rule does not apply to im- 
peachment of agent as a witness by 
showing a statement out of court con- 
tradictory to agent’s testimony.—Cors- 
bie vy. Poore, 198 So. 268, certiorari de- 
nied 198 So. 272. 
_ Ala.App. In prosecution for murder 
of father-in-law where testimony of 
defendant’s wife on direct examination 
tended to show that killing was with- 
out cause when no bad feeling existed 
between her husband and father, ex- 
clusion on cross-examination of ques- 
tion whether witness had not previous- 
ly stated that her father had no busi- 
ness jumping on defendant was preju- 
dicial error. Code 1923, § 7731.— 
Sowell v. State, 199 So. 900. 

Ky. In homicide prosecution, pursu- 
ant to a conspiracy by three brothers, 
where defendant’s witness testified that 
the three brothers did not go to place 
of meeting together, and on cross-ex- 
amination specifically denied that he 
had seen defendant in association with 
brother who had engaged in an argu- 
ment with deceased shortly before the 
affray, testimony of two other wit- 
nesses that defendant’s witness had 
stated to them that he had met the 
three brothers together and that they 
said they were going to kill deceased, 
was admissible as bearing on the credi- 
bility of defendant’s witness. Civ.Code 
Prac. § 598.—Woods v. Commonwealth, 
147 S.W.2d 690, 285 Ky. 275. 

Ky. Before witness can be contra- 
dicted by proof of his prior state- 
ments, testimony given by the witness 
must be prejudicial to the party call- 
ing him, and it is not sufficient that 


Prac. § 596. 
, 152 S.w. 
_ Where commonwealth’s witness in 
prosecution for storehouse ‘ breaking 
testified that accused was not present 
when store was entered and statement 
was prejudicial to the commonwealth 
and beneficial to the accused, it was 
competent for the commonwealth to 
contradict the witness either by other 
evidence or by showing that the wit- 
ness had made statements different 
from his testimony. Civ.Code Prac. § 
596.—Harvey v. Commonwealth, 152 S. 
W.2d 282, 287 Ky. i 

Mass. Under statute authorizing a 
party to contradict his own witness by 
other evidence or by inconsistent state- 
ments, the testimony that it is pro- 
posed to contradict must have been ma- 


Ky. 92. 


terial to issue on trial. G.L.(Ter.Hd.) 
c. 233, § 23.—Klein v. Keresey, 29 N.H. 
2d 703. : 
§ 1238 
Cal.App. In first-degree murder 


prosecution, refusal to permit defendant 
to prove that witness had testified be- 
fore grand jury that he was unable to 
describe or identify another-man in- 
volved in the murder was not error, 
since the inquiry was directed to im- 
material matter.—People v. Pianezzi, 
108 P.2d 685. 

A witness may not be impeached on 
an irrelevant and collateral matter.— 
People v. Pianezzi, 108 P.2d 685. 

Ga. A witness may not be impeached 
simply by showing that he made a 
statement not material to the issue.— 
eee v. State, 138 S.H.2d 820,191 Ga. 


Mass. In action against employer for 
injuries sustained when horses attached 
to mowing machine that employee was 
driving ran away and employee fell 
and was caught in cutter bar of anoth- 
er machine, wherein employee called 
employer as a witness, exclusion of evi- 
dence offered to contradict testimony of 
the employer, concerning alleged con- 
versation between employer and third 
party concerning whether horse alleg- 
edly sold by the employer to the third 
party was unruly, and of testimony of 
third party that although he did not 
purchase horse from employer he trad- 
ed for a horse that came from employ- 
er’s “‘place”’, was not error where it ap- 
peared that the inquiry was to an im- 
material matter. G.L.(Ter.Hd.) ¢c. 233, 
ae 23,—Klein vy. Keresey, 29 N.H.2d 
70 


Pa. A witness cannot be contradict- 
ed on everything that he testifies to in 
order to test his credibility, and the 
pivotal issues in a trial cannot be 
“side-tracked” for determination of 
whether a witness lied in making a 
statement about something which has 
no relationship to the case on trial, 
since the purpose of a trial is not to 
determine the rating of a witness for 
general —- veracity——Commonwealth  v, 
Petrillo, 19 A.2d 288, 341 Pa. 209. 

Tex.Civ.App. In workmen’s compen- 
sation case, rejection of written state- 
ment by employee offered by insurance 
carrier to impeach employee's testi- 
mony that certain individual employed 
him when he first began working at 
mill was not error, since the impeach- 
ing testimony was offered on an im- 
material point.—Federal Underwriters 
Exchange v. Sexton, 150 S.W.2d 258, 
error dismissed, judgment correct. 


§ 1239 

Mass. In guest’s action against host 
for injuries in collision with a pole, 
guest’s signed statement to insurance 
investigator indicating that host was 
driving carefully was admissible to 
contradict guest as witness and as ad- 
mission by witness. G.L.(Ter.Ed.) ¢. 
233, § 23._Langan y. Pianowski, 29 N. 
BH.2d 700. ) 

N.J. Statement made by driver of 
automobile, in which plaintiff was rid- 
ing, at police station, that accident was 
his fault, admitted, for impeachment 
purposes where he had denied, on cross- 
examination, making such statement, 
was not inadmissible as being a “con- 


u ‘helpful’ to  jur 
—Weilbacher v. Rudlin, 17 A.2d 53 
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Tex.Cr.App. In prosecution for a 
sault with intent to rape, cross-ex: 
ination of witness who was mothe 
prosecutrix to show that the day after 
the alleged assault witness made cor 
plaint before county attorney chargin 
accused with aggravated assault o 
prosecutrix and that accused wa 
charged with rape until subs 
complaint by prosecutrix was not 
petent for purpose of impeaching 
ness, since her filing of complai 
aggravated assault was a matter | 
opinion only as to accused sivaliceel 
offense or the grade thereof.——Hanki 
v. State, 146 S.W.2d 195. Tae 

It is not competent to impeach a wi 
ness in criminal case by proof o 
contradictory statement which 
mere statement of an opinion such — 
that a certain person committed th 
offense or as to whether it was 
offense.—Hanking v. State, 146 S.W. 


195 
§ 1241 ; 
Idaho. 
peached by proof of 
statements of a material fact. 
Jones, 113 P.2d 1106. : 


4 
not — 


% 


not ordinarily be allowed to intro 
prior statements by the witness | 
cerning those facts, but where the 
ness was called by opponent, the ps 
may contradict him by statements 0; 


posed to his testimony categorica 
by implication. G.L.(Ter.Hd.) ¢. 23 
23.—Langan vy. Pianowski, 29 N.EH. 


700. 
Pa.Super. In assumpsit to recov 
total and permanent disability ben 
fits under life policies, physician’s an 
swer on proof of disability sent in 
insurer that he was uncertain wh 
insured would be able to perform s 
work, introduced to attack physi 
eredibility, was no contradiction 
testimony of physician at trial | 
insured was totally and permane 
disabled.—Feigenbaum y. Prudent 
Ins. Co. of America, 19 A.2d 542, | 
Pa.Super. 412. 2 eget 
§ 1242 ne 


a 

Tex.Ciy.App. Where impeachment. 0 
witness is undertaken by showing tha 
he has made statements out of ¢ 
which conflict with his testimony, s 
statements, in order to be admissible, 
need not be res geste statements.- 
Brown Express v. Henderson, 142 S. 
2d pee error dismissed, judgment 

rect. i * 


was caused to be forged by attorn 
or was made use of by attorney | 
knowledge that it was a forgery, wr 
ten statement adverse to attorne: 
made by former county recorder o 
deeds to assistant attorney general wa 
inadmissible as direct evidence 
truth of the charges, but was admi 
sible for impeachment purposes 2 
as a circumstance to be considered 
eonnection with attorney’s conduct 
er admittedly having knowledge of t 
adverse statement.—In re Warden, 1 
S.W.2d 874. oe 
N.Y.App.Div. A prior inconsistent — 
written statement of a witness was 
properly received in evidence to im- 
peach him, but was competent for that 
purpose only. Civil Practice Act, § 
343-a.—Underhill v. Slutzky, 22 N.Y.S. 
2a, 99s : 
Okl.Cr.App. Where a witness has 
made statements in writing, different 
from those made at the trial, and the 
statements are shown the witness, who 
admits having made them, and the wit- 
ness is given an opportunity to explain 
them, the statements may be read in 
evidence for the purpose of impeach- 
ment.—Alcorn v. State, 106 P.2d 838. 
Tex.Civ.App. In suit for damages to ‘ 
plaintiffs’ automobile resulting from 
collision with automobile owned by de- 
fendants and driven by another, writ- 


§ 1247 


ten statement signed by driver of de- 
fendants’ automobile a short time after 
collision was admissible for purpose of 
impeachment of driver’s allegedly con- 
¥y tradictory testimony, as against con- 
x tention that statement was procured by 
agent of an insurance company and 
4 pertained to insurance where there was 
-——s*no showing that it was so obtained and 
the portion offered contained no refer- 
‘ ence to insurance or any insurance 
‘company.—Tinney v. Williams, 144 S. 
W.2d 344. 
Va. In prosecution of motorist for 
involuntary manslaughter which arose 
out of death of occupant of automobile 
as result of accident which occurred at 
time when motorist was intoxicated, 
wherein a witness who was also an 0c- 
cupant of the automobile denied that 
he and the motorist were under  in- 
fluence of alcohol at time of accident, 
a statement of witness, made soon aft- 
-er accident, that he had informed mo- 
-torist that he was drunk and couldn’t 
drive, and that both parties were 
drunk, but that witness was not so 
drunk that he could not have kept au- 
- tomobile in road, was admissible for 
purpose of contradicting the testimony 
of the witness. Code 1936, § 4722.— 
- Massie v. Commonwealth, 15 S.E.2d 30. 
177 Va. 883. 


that insured at the time of alleged mis- 


- good health, letter written by physician 
- to another insurer with reference to in- 
- sured’s physical condition was proper- 
i ly admitted to impeach physician, but 
statements therein did not constitute 
“primary evidence” as against the 
_ plaintiff for any purpose nor did they 
tend to establish as against the insured, 
his physical condition.—Carpenter v. 
Sun Indemnity Co., 293 N.W. 400. 
-—~*'N.H. ~=Reports made by a motorist to 
police and commissioner of motor ve- 
-hicles at variance with her testimony 
were admissible in evidence against 
¢ eres vy. Hadaway, 18 A.2d 


a § 1256 
In statutory rape pros- 


- Tex.Cr.App. 

ecution of father whose daughter al- 
legedly had an act of intercourse with 
a negro at the connivance and sugges- 
‘tion of the father, where negro made a 
written confession, but when placed on 
stand by the state was an unwilling 
witness, use of the confession for the 
purpose of examining the witness and 
excluding it for any other purpose 
was not error.—Tucker vy. State, 150 
S.W.2d 1025. 
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Ariz. In action for total permanent 
- disability benefits under life insurance 
policy, affidavits made by plaintiff in 
course of divorce proceedings against 
her former husband were admissible in 

- eyidence to contradict her testimony 
that she had not been treated for any 
disease, had never taken insulin for 
diabetes, and was in good health, be- 
fore issuanee of policy.—Posner v. New 
York Life Ins. Co., 106 P.2d 488. 


§ 1262 
Tex.Cr.App. A witness may be im- 
peached by proof of statements made 
before grand jury in conflict with tes- 
timony on trial—McMurrey vy. State, 
148 S.W.2d 1096. 


In prosecution for assault with intent 
to murder, where state’s witness testi- 
fied on direct examination that defend- 
ant sometime before the assault had 
stated that he was going to beat hell 
out of assaulted person and kill him 
a and two others, refusal to permit lay- 
ou ing of predicate for impeachment of 
: witness by testimony given by witness 
before grand jury was reversible er- 
ror.—McMurrey y. State, 148 S.W.2d 


1096. 
§ 1264 
N.Y.Sup. Exclusion of proof of de- 
fendant’s prior contradictory  state- 
ments made at a previous trial and 
offered for purpose of impeaching her 
eredibility was error. Civil 


hi 
bi 


4 


.fense was error. 


representations in application was in. 


Practice. 


et 
ts 


“WITNESSES 


ait 


Act, § 343-a—Goldman y. Monaco, 25 


N.Y.S.2d 385, second case. 
§ 1265 : 

Ala.App. In perjury prosecution, 
arising out of defendant’s testimony in 
a prosecution charging defendant with 
offense of operating a motor vehicle 
while intoxicated, sustaining objec- 
tions to questions asked witness for 


-gtate upon cross-examination for pur- 


pose of showing existence of marked 
discrepancies in testimony of witness 
upon trial of present case, and that 
given by him on trial of criminal of- 
Code 1940, Tit. 7, § 
443; Const.1901, § 6.—Wright v. State, 
3 poe 321, certiorari denied 3 So.2d 
326. 


§ 1267 

N.H. The fact that witness made a 
statement in his deposition which 
turns out to be different from the 
statement made in court does not make 
the deposition admissible for refresh- 
ing his memory, but makes the deposi- 
tion admissible for contradiction only. 


—Bartis v. Warrington, 20 A.2d 642. 
§ 1273 
S.C. In _ sister’s action for amount 


brother allegedly agreed to pay to sis- 
ter under family agreement executed 
in connection with partial distribution 
of mother’s estate under which each 
of her four children were to receive 
one-fourth of the sum of notes owed 
to the mother by the children, cross- 
examination of brother’s witness, who 
was one of the children, establishing 
that the witness had brought a similar 
action against brother, and in the 
pleadings of that action had made 
Sworn statements which flatly con- 
tradicted her testimony in the sister’s 
action, was proper.—Neal v. Clark, 12 
8.H.2d 921, 196 S.C. 139. 

Tex.Civ.App. In compensation case, 
cross-examination of workman’s widow 
on whether she had not called doctor 
who arrived after workman’s death, 
and had not told doctor at the time that 
workman died from heart trouble, was 
legal and proper.—Southern Underwrit- 
ers v. Dykes, 145 S.W.2d 1105. 

Wis. In prosecution for carnal 
knowledge and abuse of 16 year old 
girl, who had testified at preliminary 
examinations in two other actions con- 
cerning intercourse with other men, 
and who was unable to fix dates of 
alleged intercourse, and gave contra- 
dictory testimony, defendant was en- 
titled to searching cross-examination 
of prosecutrix concerning her testi- 
mony at preliminary examinations in 
other actions. St.1939, § 340.47.— 
Pus v. Crabtree, 296 N.W. 79, 287 Wis. 


§ 1274 

Okl.Cr.App. In murder prosecution, 
wherein defendant’s former wife testi- 
fied in his behalf, it was proper for 
the state to cross-examine the former 
wife concerning letters which she had 
written, though the letters had a tend- 
ency to discredit her testimony, where 
the facts in the letters were relevant 
to the issue.—Abby v. State, 114 P.2d 
499, rehearing overruled 115 P.2d 266. 

Pa.0O.& T.and Quar.Sess. Although 
a witness in a criminal case may be 
confronted with his prior inconsistent 
Statements made before a magistrate, 
he can not be required to repeat his 
testimony in detail—Commonwealth v. 
Brown, 33 Berks 269. 

Tex.Civ.App. Where a witness testi- 
fies to a state of facts, on cross-exami- 
nation he may be questioned as to 
former contradictory statements made 
by him, and if he denies having made 
the contradictory statements at the 
time, place and to person designated 
in inquiry, opposing party may prove 
by any competent witness conflicting 
statements for purpose of discrediting 
testimony of witness, but opposing 
party cannot be permitted to corrobo- 
rate conflicting statements by a writ- 
ten statement made wholly by his wit- 
ness.—Hinrichs y. Texas & N. O. R. Co., 
153 S.W.2d 859. 


§ 127 
C.C.A.Ind. In action for damages 
sustained in automobile collision in In- 
diana, refusing to permit defendant’s 


impeachment.—Braman y. Wiley, 119 
F.2d 991. 
N.J. Contradictory statements made 


by witness may always be shown if 
a suitable foundation is laid therefor, 
purpose being to contradict witness.— 
Weilbacher y. Rudlin, 17 A.2d 538, 125 
N.J is 634: ; 

Tex.Civ.App. In automobile accident 
ease, impeaching testimony was sup- 
ported by the predicates laid.—Houston 
Oxygen Co. vy. Davis, 145 S.W.2d 300, 
error granted, 

Tex.Cr.App. Generally, a former trial 
of a case should not be referred to in 
the presence of jury, but reference to 
former trial may be made where neces- 
sary in laying a predicate in an effort 
to impeach witness by a showing that 
witness gave different testimony at for- 
or uD v. State, 145 S.W.2d 

Tex.Cr.App. In prosecution for theft 
from the person, testimony of state- 
ments made by prosecuting witness in- 
consistent with his testimony was prop- 
erly excluded in absence of predicate 
pe ota Ode les v. State, 148 S.W. 

Where it is desired to impeach a wit- 
ness by proof of statements inconsist- 
ent with his testimony, he must be 
asked whether he made such statements, 


and the time and place of making them 


must be stated, and proof of statements 
is admissible where witness denies mak- 
ak Pano ened v. State, 148 S.W. 

Tex.Civ.App. In action by state to 
confiscate certain fuel oil as illegal tes- 
timony as to statements made to. state’s 
witness by defendant’s alleged prede- 
cessor in title to the oil, which state- 
ment allegedly tended to show that oil 
was refined from illegal crude oil, but 
which did not tend to show source of 
the crude oil, was inadmissible, where 
testimony of defendant’s predecessor in 
title, who had testified for state, had 


not been attacked, and no _ proper 
predicate laid for the impeachment 
thereof. Vernon’s Ann.Ciy.St. art. 


6066a.—State v. All the Oil and Prod- 
ucts of Oil Situated in Certain Pits in 
Upshur County, 153 §.W.2d 191, error 
refused. y 

Va. A witness who is not a party 
may be impeached by prior inconsistent 
statements, where foundation is first 
laid by calling witness’ attention to 
claimed statement and questioning him 
about it, but such statements are im- 
peaching statements only, and are not 
“evidence’’ to prove facts to be as stat- 
ed.—Thornton v. Downes, 14 S.H.2d 
345, 177 Va. 451. 


§ 1276 ; 

Va. In action against motorist for 
death of pedestrian, wherein motorist 
sought to introduce record in criminal 
prosecution against motorist for pur- 
pose of showing inconsistent state- 
ments of material witnesses describing 
how accident occurred, and for pur- 
pose of corroborating motorist’s state- 
ments, refusal to permit such record to 
be introduced was not error.—Thorn- 
ie v. Downes, 14 8.H.2d 345, 177 Va. 


§ 1277 

Minn. A foundation need not be 
laid for the impeachment of a party 
who is a witness in his own behalf.— 
Williams v. Jayne, 299 N.W. 853. 

Neb. In personal injury action, trial 
court properly refused to admit type- 
written statement allegedly given by 
plaintiff while in the hospital and 
signed by the plaintiff, where there was 
no attempt to call as a witness the per- 
son to whom the purported statement 
was made, and no explanation for the 
failure to-do so was given, since there 
was no proper foundation laid.—Moore 
vy. Krejci, 297 N.W. 913. 

A written statement, purportedly giv- 
en by the plaintiff to an action and, 


undation.— 
fos 13. 

Irdi , the proper foundation for 
the admission of a statement purported- 
ly given by the plaintiff must be made 
by calling the person who procured the 
statement and it must be established by 
such person that statement was correct- 
ly typed or correctly read to or by the 
plaintiff, and contains the declarations 
inade by the plaintiff—Moore v. Krejci, 
ZIdG Ne We. Ghai. 

Ohio App. If it is desired to impeach 
the testimony of a party by the tes- 
timony of his attorney, a proper foun- 
dation must first be laid. Gen.Code, § 
11494.—Foley v. Poschke, 32 N.H.2d 
858, 66 Ohio App. 227, affirmed 31.N.H. 
2d 845, 137 OhioSt. 593. . 

Permitting client’s attorney to testi- 
fy over client’s objection on rebuttal to 
many things not properly a part of re- 
buttal and as to which no proper foun- 
dation had been laid was error. Gen. 
Code, §§ 11420-1, 11494.—Foley v. 
Poschke, 32 N.E.2d 858, 66 Ohio App. 
227, affirmed 31 N.E.2d 845, 137 Ohio 
St..7593. 
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Ill.App. Rejection of written state- 
ment which was offered to impeach 
testimony of defendant’s witness, and 
was purportedly signed by the witness 
by his daughter and a third party, was 
proper, in view of failure to allege 
sufficient foundation, where it was not 
shown by testimony of witness, the 
daughter, or the third party, that wit- 
ness knew of the writing or of the sig- 
natures.—Castle v. Searles, 28 N.B.2d 
619, 306 Ill.App. 304. 

Okl.Cr.App. Where a_ witness has 
made statements in writing, different 
from those made at the trial, and the 
statements are shown the witness, who 
admits having made them, and the wit- 
ness is nig an opportunity to explain 
them, the statements may be read in 
evidence for the purpose of impeach- 
ment.—Aleorn y. State, 106 P.2d 838. 

Va. Where lumber truck owner, sued 
for death of oil truck driver, filed 
cross-claim for damage to lumber 
truck, exclusion of written statement, 
offered by lumber truck owner, and 
signed by plaintiff’s witness contain- 
ing statement inconsistent with wit- 
ness’ testimony regarding speed of the 
trucks, was not error where witness 
was not questioned regarding statement 
nor given opportunity to explain it. 
Code 1919, § 6216.—Saunders v. Hall, 
11 S$.E.2d 592. 

§ 1283 


Idaho. It is gross error and sub- 
yersive of substantial justice to allow 
a party to litigation to introduce ex 
parte and extrajudicial statements not 
made in the presence or by the authori- 
ty of the party to be bound, and it is 
equally erroneous to allow such ques- 
tions to be asked by way of laying a 
foundation for impeaching a witness.— 
State v. Jones, 113 P,2d 1106. 

Me. The rule that a witness cannot 
be cross-examined on collateral matters 
for purpose of subsequently contra- 
dicting and impeaching his testimony 
in relation to such collateral matters 
applies only to collateral facts, but 
evidence which is relevant and ma- 
terial, although drawn out by cross- 
examiner, may be contradicted, and if 


a fact educed by cross-examination 
may be shown in evidence for any 
purpose, independently of contradic- 


tion, it is not “collateral’, but to be 
“collateral” it must be a_ fact_ not 
bearing upon the issue.—State v. Kou- 
zounas, 17 A.2d 147. 

Testimony relating to something that 
transpires after the alleged coinmis- 
sion of the offense does not necessarily 
make it ‘collateral’ within rule that 
a witness cannot be cross-examined on 
eollateral matters for purpose of sub- 
sequently contradicting and impeaching 
nis testimony.—State v. Kouzounas, 17 
A.2d 147. 5 

Minn. Where claim adjuster of in- 
surance company testified that one of 
the defendants gave the adjuster that 
defendant’s version of automobile col- 


42 C.J.ANNO.—361 


‘Tision: 


" 


} a at 
the story and gav th 
ant who read it over and acknowledged 


that it was correct, there was sufficient 
foundation for admission of the state- 
ment to impeach that defendant by 
showing that it was inconsistent with 
statements made by him at the trial.— 
Johnson v. Farrell, 298 N.W. 256. 

§ 1284 _ 

Cal.App. Where defendants made no 
attempt to impeach minor plaintiff, 
called as witness under statute, by 
previous or contradictory statements 
in his deposition while he was on 
stand, and filed general written offer 
of proof of original answers in plain- 
tiffs’ depositions before their correc- 
tion thereof, with additional specific 
offer to prove change of answers in 
such witness’ deposition, after written 
statements signed by him and another 
plaintiff were received in evidence for 
impeachment purposes, proper founda- 
tion was not laid for admission in eyi- 
dence of such original answers either 
for impeachment purposes or as ad- 
missions or declarations against inter- 
est. Code Civ.Proc. §§ 2052, 2055.— 
Lewis v. Western Truck Line, 112 P. 
2d 747. 

Til. The deposition of a witness for 
the people, given as plaintiff in a civil 
suit against accused, offered to prove 
an admission against interest and con- 
flicting statements, was properly re- 
jected, in absence of preliminary ex- 
amination of the witness concerning 
such statements, as foundation for the 
admission.—People v. Friedman, 29 N. 
H.2d 89, 374 Ill. 212, affirming 24 N.H. 
2d 260, 302 Ill.App. 467. 

Ky. In action on accidental death 
benefit clause of life policy,-it was er- 
ror to admit rebuttal testimony im- 
peaching party who was charged with 
homicide of insured, where that party 
did not testify before the jury but gave 
his deposition in the penitentiary, and 
he was not asked whether he had made 
the statements to impeaching witnesses 
testified to by them. Civ.Code Prac. 
§ 598.—John Hancock Mut. Life Ins. 
Co. v. Long, 149 S.W.2d 510, 285 Ky. 


767. 
§ 1288 

Ky. In workmen’s compensation 
case, where physician was asked if he 
did not at employee’s home after ex- 
amining employee and in presence of 
employee’s wife, make substantially the 
statement testified to by employee to ef- 
fect that employee was still suffering 
from injury and ought to get back on 
compensation, such testimony by em- 
ployee as to physician’s statement was 
properly admitted to impeach physi- 
cian’s testimony, since there was sub- 
stantial compliance with statute relat- 
ing to laying ground for contradiction. 
Civ.Code Prac. § 598.—Black Mountain 
Corporation v. Epperson, 148 S.W.2d 
1063, 285 Ky. 661. 
“Mich. In order:to introduce testi- 
mony to impeach a witness, the witness 
to be impeached must be asked wheth- 
er he made the statement in question to 
a certain person at a certain time and 
place.—Rodgers v. Blandon, 294 N.W. 
71, 294 Mich. 699, followed in Bankers 
& Shippers Ins. Co. vy. Blandon, 294 N. 
W. 697, 295 Mich. 324. 


A general denial by a witness that 
he has made a certain statement, with- 
out fixing the time and place of such 
statement and without specifying the 
person to whom it is claimed the state- 
ment was made, is insufficient for im- 
peachment.—Rodgers v. Blandon, 294 
N.W. 71, 294 Mich. 699, followed in 
Bankers & Shippers Ins. Co. v. Blan- 
don, 294 N.W. 697, 295 Mich. 324. 

In action for injuries sustained in 
automobile collision, wherein plaintiff’s 
witness testified that he did not make 
certain statement to police officer at 
“investigation bureau”’, trial court prop- 
erly sustained objection to question to 
police officer concerning what the wit- 
ness stated to the officer concerning the 
accident at a gasoline filling station 
near the scene of the accident.—Rodg- 
ers v. Blandon, 294 N.W. 71, 294 Mich. 
699, followed in Bankers & Shippers 


examination, — 


Je) Ba Pa eats 
“Mo. In homicide prosecutio 
tion, asked state’s witness on cri 
as to whether itne’ 
had told a designated third party at 
specified place, shortly after witne 
had been released from jail, that ‘‘the 


didn’t have the guilty parties’, as 


Tex.Cr.App. Where it is desired 
impeach a witness by proof of stat 
ments inconsistent with his testimon 
he must be asked whether he made s 
statements, and the time and plac 
making them must be stated, and pr 
of statements is admissible where > 
ness denies making them.—Rodrigue' 


State, 148 S.W.2d 436. 
§ 1289 : 
Idaho. In rape _ prosecution, — 


witness for defendant was aske 
cross-examination whether witne: 


properly overruled, since question di 
not comply with statute by fixing time 
place or persons present when stat 
ment was supposed to have been ma 
Code 1932, § 16-1210.—State v. Jo 
113 P.2d 1106. se Be 

§ 1298 


Ala.App. Where. agency vel EO} 
codefendant was controverted quest 
and codefendant, upon cross-exam 
tion after on di 


So. 268, certiorari denied 198 So. 27 

Cal.App. In first-degree 
prosecution, excluding evidence th 
witness had at other times made stat 
ments contradictory to testimony sh¢ 
gave during trial was not error wher 
witness admitted that prior to L 


y 
ked 
for purpose of laying a foundation for 


murder 
z3 


she had made statements which were — 


contradictory to testimony, since t 
was no reason for introducing the 
leged impeaching testimony.—People 
Pianezzi, i 


chandise against motor carrier whic 
filed cross-action against insurer | 
policy which did not cover theft fro 
unattended trucks unless doors were 

curely locked at time of loss and ther 
was visible evidence of forcibie entry 


was broken on one of the doors, ad- 


mission of signed statement given by 


driver to insurer’s adjuster, to the ef- 
fect that inspection disclosed no bro- 
ken locks or broken parts of the au- 


tomobile to permit entry and that the 
key was left in the ignition at all times, 


was error in absence of truck driver’s 
denial of having made the written 
statement.—Sally Chain Stores v. Ace 
Bonded Carriers, 30 N.H.2d 966, 307 Ill. 
App. 644 

Where witness made written state- 
ment before trial, if witness denied that 
he made the statements and it appeared 
from the written statement that he 
had made them and that they were con- 
tradictory to his testimony upon the 
trial, statements could properly be ad- 
mitted by way of impeachment, but 
were inadmissible if witness admitted 


108 P.2d 685. pee 
Ill.App. In action for loss of mer-/ — 
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e Asie 


an 


Ba 
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al 
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} 


plaintiff's counsel, 


§ 1298 


the making of the statements.—Sally 


Chain Stores v. Ace Bonded Carriers, 


30 N.H.2d 966, 307 Il.App. 644. 

Mass. A party who is surprised by 
his own witness’ testimony, that he 
does not remember relevant facts, will 
not ordinarily be allowed to introduce 
prior statements by the witness con- 
cerning those facts, but where the wit- 
ness was called by opponent, the party 
may contradict him by statements op- 
posed to his testimony categorically or 
by implication, G.L.(Ter.Ed.) ¢. 233, 
§ 23.—Langan y. Pianowski, 29 N.#.2d 
700. 
Minn. Where plaintiff's counsel, on 

eross-examination, questioned defend- 

ants’ witness as to certain statements 

made a few days before trial, which 

conflicted with his testimony on direct 

examination, and the witness on cross- 

examination admitted that he made 
- statements substantially as claimed by 
the cross-examina- 
tion was not improper.—Jaenisch Vv. 
' Vigen, 297 N.W. 29. 

N.J. In action by passenger who 
was thrown through windshield when 
defendant stopped his automobile at 
- intersection, and automobile behind 
him stopped, and driver of automobile 

in which plaintiff was riding behind 

the second automobile applied brakes, 
admitting evidence, on cross-examina- 
tion of driver of automobile in which 
plaintiff was riding, that he said at 
police station that it was his fault, 
was proper, for purpose of contradict- 
ing the witness where he had denied 


. making such statement upon cross-ex- 
pei 
Pa 


amination.—Weilbacher v. 17 
A.2d 538, 125 N.J.L. 631. 
- Tex.Cr.App. Where it is desired to 
- impeach a witness by proof of state- 
- ments inconsistent with his testimony, 
he must be asked whether he made such 
statements, and the time and place of 
making them must be stated, and proof 
of statements is admissible where wit- 
ness denies making them.—Rodriguez 
v. State, 148 S.W.2d 436. 
- Tex.Civ.App. In action against mas- 
ter for seryant’s negligent operation of 
truck, testimony as to servant’s state- 
ments that he did not know what hap- 
pened at time of collision, had not had 
_ dinner on day of accident, and was 
conscious in hospital the first night, 
.was admissible for impeachment where 
servant denied making the statements 
and gave contrary testimony.—Brown 
Express v. Henderson, 142 S.W.2d 585, 
error dismissed, judgment correct. 


; § 1299 
Mich, In will contest, wherein at- 
testing witness denied having made 
_ statement, immediately after execution 
of purported will, that he did not see 
why proponent wanted testatrix to 
sign any paper “in her condition”, con- 
testants had right to examine woman 
to whom attesting witness allegedly 
“made such statement, for impeachment 
-purposes.—In re Barth’s Estate, 299 
N.W. 118, 298 Mich. 388. 
1301 ; 
Tex.Civ.App. Where a witness testi- 
fies to a state of facts, on cross-exami- 
nation he may be questioned as to 
former contradictory statements made 
by him, and if he denies having made 
the contradictory statements at the 
time, place and to person designated 
in inquiry, opposing party may prove 
by any competent witness conflicting 
statements for purpose of discrediting 
testimony of witness, but opposing par- 
ty cannot be permitted to corroborate 
conflicting statements by a written 
statement made wholly by his witness. 
—Hinrichs v. Texas & N. O. R. Co., 
153 S.W.2d 859. 
§ 1302 
C.C.A.N.Y. In action by seaman em- 
ployed on defendant’s vessel for per- 
sonal injuries allegedly caused by de- 
fendant’s negligence and for seaman’s 
maintenance and cure where seaman 
had offered testimony showing bodily 
injuries, including a brain injury, and 
defendant attacked seaman’s credibil- 
ity, United States Marine Hospital rec- 
ords covering hospitalization received 
by seaman after injury were relevant 
on issue of seaman’s credibility and 


Rudlin, 
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WITNESSES 
were admissible to support claim that 
no blow was received on seaman’s head, 
and exclusion of such records required 
reversal of judgment for defendant. 28 
U.S.C.A. § 695—Ulm v. Moore-McCor- 
mack Lines, 115 F.2d 492. 2 

Mo. In suit to set aside will, testi- 
mony that chief beneficiary had held 
church membership and executed legal 
documents under assumed name was 
properly admitted to impeach his tes- 
timony that he never assumed such 
name.—Palm v. Maguire, 146 S.W.2d 
636. 

N.Y.App.Div. Where witness for 
plaintiff gave material testimony in her 
favor, statements of each witness con- 
tradicting his testimony in material 
particulars which each witness on cross- 
examination admitted he had _ signed, 
were admissible as bearing on credibili- 
ty of witnesses.—Shoupe v. 2525 Am- 
sterdam Avenue Corporation, 25 N.Y.S. 
2d 584, 261 App.Div. 393. 

The fact that witness had not read 
statement contradicting his testimony 
and which he had admittedly signed, 
did not affect the admissibility of such 
statement, but would go only to the 
weight to be given such statement as 
affecting credibility of the witness.— 
Shoupe v. 2525 Amsterdam Avenue Cor- 
ponent) 25 N.Y.S.2d 584, 261 App.Div. 

Okl. In condemnation proceeding, 
trial court properly excluded tax re- 
turns with which it was sought to im- 
peach landowners’ testimony regarding 
value of realty being condemned, since 
the oath subscribed on such returns af- 
fects only the correctness of the prop- 
erty list, and is not a statement of the 
landowner as to the value of the realty. 
—Grand River Dam Authority v. Bom- 
ford, 111 P.2d 182. 

Pa.Com.Pl. Testimony on first. trial 
admissible on second only to affect 
credibility of plaintiff. Credibility of 
witnesses is peculiarly for the jury, 
and testimony given on a former trial 
is one of the elements to be considered. 
—Witkoski v. Lehigh Valley R. Co., 34 
Luz.L.Reg.Rep. 153, reversed 12 A.2d 
908, 338 Pa. 510. 

Tex.Civ.App. Admission of and ar- 
gument on letters written by plaintiffs’ 
rebuttal witness to defendant’s chief 
counsel, which reflected on certain of 
plaintiffs’ counsel and other interested 
parties and their representatives but 
were allegedly offered only to discredit 
and contradict such witness, was not 
error in absence of facts clearly indi-\, 
eating abuse of discretion in rulings on 
argument,—Price vy, Humble Oil Refin- 
ing Co., 152 S.W.2d 804, error refused. 


§ 1307 

Neb. In trial for receiving stolen 
automobile tire, tube, and wheel, where 
state’s witness surprised state by tes- 
tifying that he had no knowledge of 
transaction between defendant and al- 
leged thieves and was not present when 
it occurred, such witness’ written state- 
ment before trial that he was in de- 
fendant’s store when deal for stolen ar- 
ticles was made and that- witness and 
another took wheel to store basement, 
removed tire, painted wheel, and buffed 
off tire number, as instructed by de- 
fendant, was competent and material 
culdencencornell v. State, 294 N.Ww. 


* 


Ts 


Tex.Civ.App. In action for commis- 
sions on sale of real estate, correspond- 
ence and telegrams proffered by owner 
were admissible to impeach broker’s 
testimony that his listing and agency 
were continuous from beginning of ne- 
gotiations until sale was made.—Zeig- 
ler v. Latham, 144 S.W.2d 435. 

Va. In action for death of oil truck 
driver fatally injured in collision with 
lumber truck where witness testifying 
for plaintiff estimated speed of oil 
truck at 25 to 30 miles per hour but 
stated that he could not estimate speed 
of lumber truck, mere written state- 
ment signed by witness, in which he 
estimated that oil truck was being 
driven at from 35 to 40 miles an hour 
and that lumber truck was being driv- 
en at 30 to 35 miles per hour immedi- 
ately prior to the collision, was inad- 
missible in view of statute requiring 


ay 


cal 


exclusion of prior written statement of 


witness unless taken in form of a dep- — 


osition after due notice. Code 1919, § 
6216.—Saunders S" en) 11 §.E.2d 592. 
13 
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l.App. The exclusion of written re- 
ports by professional investigators of 
what purported to be contrary state- 
ments made by witnesses for plaintiff, 
was not error, where reports were not 
signed by witnesses, and investigators 
took the stand, but did not testify as 
to any statements made by witnesses 
contrary to witness’ testimony on the 
trial, and investigators were not devoid 
of recollection as to what the wit- 
nesses had said.—Wiedow v. Carpenter, 
34 N.E.2d 83. 310 Tll.App. 342. 

N.J.Sup. Where counsel, who was 
allegedly surprised at the testimony of 
a witness called by him, undertook to 
neutralize that testimony by resorting 
to a writing allegedly signed by the 
witness, but the witness’ signature to 
the writing was not proved and wit- 
ness was not asked whether he had 


made the statements contained therein, © 


the paper was properly excluded be- 
cause not properly proved, and ques- 
tions based on the assumption that the 
paper contained certain statements were 
correctly overruled.—Crothers v. Caro- 
selli, 16 A.2d 341, 125 N.J.L. ‘403. 


é § 1310 

Mo. In suit to set aside will, testi- 
mony that chief beneficiary had held 
ehurech membership and executed legal 
documents under assumed name was 
properly admitted to impeach his tes- 


timony that he never assumed such 
name.—Palm v. Maguire, 146 S.W.2d 
636. 

§ 1326 
Fla. Where welfare board records 


showing that deceased’s alleged widow 
made representations to “welfare visi- 
tors’? in connection with old-age as- 
sistance allowances were introduced in 
evidence in proceedings concerning 
whether widow was deceased’s common- 
law wife, in absence of showing that 
yisitors who made reports were not 
within jurisdiction of court, better 
practice would have been to have had 
visitors, as witnesses before court for 
examination—In re Thompson’s Fe 
tate, 199. So. 352. 

Mass. Where city sought to hold 
mayor and an attorney liable as con- 


structive trustees for amounts. they 
received as result of settlement of 
claims against city which mayor al- 


legedly corruptly authorized, and ques- 
tion whether mayor received on 
through attorney out of the $85,000 
settlement was an important issue, and 
defendants contended that the $30,004 
was retained by representative of the 
real claimant, testimony that the repre- 
sentative had stated to witness that 
representative was interested in suit 
against city from which he expected 
to receive from $40,000 to $50,000 was 
not admissible as a prior statement 
by the representative inconsistent with 
his evidence that he received $15,000 
and that $30,000 went to the defendant 
attorney to be given to the mayor.— 
City of Boston vy. Santosuosso, 30 N.E. 


2d 278. 
§ 1330 
Pa. In murder. prosecution, trial 
court did not abuse its discretion in 


refusing to permit defendant, whose 
confession was in evidence, to introduce 
the testimony of an attorney that de- 
fendant had stated. to him that contra- 
ry to his confession, he had not par- 
ticipated in the homicide, but had made 
the confession in order to cover up a 
more serious murder.—Commonwealth 
v. White, 16 A.2d 407, 340 Pa. 139. 


§ 1331 

N.C. In consolidated suits arising 
out of automobile intersectional colli- 
sion, where witness for defendant was 
questioned on cross-examination with 
regard to statements made by him on 
a former trial involving facts of colli- 
sion, trial court did not efr in refusing 
to permit witness to answer questions 
asked on redirect examination for pur- 
pose of showing that witness’ testi- 
mony at former trial was the same as 
he now made, where questions asked 


Wa 
, 


any of witness’ 


_ testimony 
/ Rd_284, 24 Sy 

N.C. Ordinarily, when for purpose 
of impeachment the testimony of wit- 
ness is challenged as contradictory to a 
former statement, witness would be 
permitted to testify that his former 
statements were same as he now made, 
—Swinson vy. Nance, 15 S.E.2d 284, 219 
NuCy ie 702. 

Pa. Where plaintiff testified that she 
had not had any prior accidents or im- 
pairment of her nervous system and 

‘was confronted on cross-examination 

with fact that in prior action she had 

sued for damages because of an al- 

leged accident and had claimed im- 

pairment of nervous system, refusal to 

allow plaintiff's counsel to examine her 
- concerning actual extent of her inju- 
ries in the former accident was error. 

OF te hie y. City of Pittsburgh, 16 A.2d 

400 


A witness confronted by conflicting 
statements made by him is entitled to 
opportunity to explain or reconcile 
them if possible-—Quartz v. City of 
Pittsburgh, 16 A.2d 400. 


§ 1335 

C.C.A.N.Y. In brakeman’s action for 
injuries sustained in attempt to alight 
from slowly moving caboose, exclusion 
of statement made by witness previous 
to trial coneerning the accident and 
the condition of the brakeman before 
he fell, was not error where motive of 
witness to remember facts in a way 
favorable to railroad was present as 
much when he made statement as 
when he testified. Federal Employers’ 
Liability Act, 45 U.S.C.A. § 51 et seq. 
—McCarthy vy. Palmer, 113 F.2d 721, 
affirming 29 F.Supp. 585. 

What a witness has said about the 
subject matter of his testimony at 
some previous time when he was free 
from interest, bias, or coercion is ad- 
missible to repel a claim that when he 
testified he had a motive to falsify.— 
McCarthy v. Palmer, 113 F.2d 721, af- 
firming 29 F.Supp. 585. , 

Cal. Where principal witness for 
prosecution testified that he had been 
beaten by defendants, and was cross- 
examined in attempt to show that his 
story was probably of recent fabrica- 
tion and influenced by payments re- 
ceived from district attorney’s office, 
admitting testimony of two persons to 
whom such witness. had made state- 
ments consistent with his testimony 
was not error, where trial court ad- 
monished jury that such evidence was 
limited to the credibility of the prin- 
cipal witness.—People yv. Kynette, 104 
P.2d 794, superseding 97 P.2d 287. 

When a witness has been charged 
with improper motives of interest, im- 
proper influences, or recent fabrication, 
hearsay statements may be introduced 
to show that the same and consistent 
statements had been made at a time 
prior to the fabrication or to the time 
when motive of interest existed.—Peo- 
ple v. Kynette, 104 P.2d 794, supersed- 
ing 97 P.2d 287. 


Cal.App. An exception to rule that, 
when witness is impeached by proof of 
his prior statements contradictory of 
his present testimony, proof of his prior 
statements consistent with such testi- 
mon¥Y is inadmissible, is sometimes rec- 
eznized where it is definitely charged 
that testimony is of recent fabrication 
and offered as result of improper mo- 
tive or undue influence.—Jayne, Occi- 
dental Indemnity Co., Intervener, v. 
Morck, 111 P.2d 696. 

To render proof of witness’ prior 
statements consistent with his present 
testimony admissible to rebut charge 
of recent fabrication of such testimony, 
such statements should be on_ point 
in dispute.—Jayne, Occidental Indemni- 
ty Co., Intervener, v. Morck, 111 P.2d 
696. 
Ordinarily, determination of question 
whether witness’ prior statements, of- 
fered in evidence to prove truthfulness 
of his present testimony and rebut 
charge of recent fabrication thereof, are 
on point in dispute, is within trial 
judge’s discretion.—Jayne, Occidental 


Nance, 15 S.E. 
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_ In action for wrongful death result- 
ing from automobile collision, where 
automobile driver was impeached by 
proof of inconsistent statements as to 
distance between automobiles when he 
first saw them, proof of prior statement 
by driver concerning positions of auto- 
mobiles on proper or improper sides of 
road at time of impact was inadmissi- 
ble.—Jayne, Occidental Indemnity Co., 
Intervener, v. Moreck, 111 P.2d 696. 

Cal.App. Ordinarily, witness’ prior 
extrajudicial statements consistent with 
his testimony will not be admitted in 
evidence for purpose of bolstering such 
testimony, but such evidence is prop- 
er to rebut inferences created by wit- 
ness’ cross-examination and _ rehabili- 
tate his evidence after attempts to im- 
peach him by showing that his testi- 
mony was actuated by base or ulterior 
motives recently fabricated.—People v. 
Nobles, 112 P.2d 651. 

In trial for statutory rape and lewd 
or lascivious acts with defendant’s mi- 
nor daughter, admission of deputy 
sheriff’s testimony as to her conversa- 
tion with prosecutrix for limited pur- 
pose of refuting suggestion previously 
made that prosecutrix fabricated her 
testimony in revenge for acts of un- 
kindness by defendant was not erron- 
eous. Pen.Code, § 288.—People vy. 
Nobles, 112 P.2d 651. 

Colo. In murder proseeution, where 
it was suggested that the people’s wit- 
ness testified as she did concerning her 
statement to the police by reason of 
police influence exercised during her 
incarceration, statement given before 
that incarceration was proper evidence 
in rebuttal of that inference.—Coates 
v. People, 106 P.2d 354. 

Ohio App. Where defendant’s  wit- 
nesses testified that plaintiff told them 
that he was injured in fall from coal- 
car, a hospital record, offered for pur- 
pose of corroborating plaintiff's testi- 
mony that he received the injuries in 
fall from porch, was inadmissible, par- 
ticularly where he was present and 
competent to testify in absence of 
statute—Dickson v. Gastl, 28 N..2d 
688, 64 Ohio App. 346. 

Where defendant’s witnesses testified 
that plaintiff told them that he was 
injured in fall from coal-car, a hos- 
pital record offered for purpose of cor- 
roborating plaintiff’s testimony that he 
received the injuries in fall from porch 
was not admissible under statute pro- 
viding that a record of an act, condi- 
tion or eyent shall be competent evi- 
dence under certain circumstances. 
Gen.Code, § 12102-23.—Dickson  v. 
Gast], 28 N.E.2d 688, 64 Ohio App. 346, 
_ Ohio App. Where plaintiff’s counsel 
in automobile collision case sought in 
cross-examination of defendant to have 
defendant direct his attorney to give 
to plaintiff's counsel defendant’s signed 
statement concerning accident, but de- 
fendant availed himself of his privi- 
lege, and then his attorney handed a 
copy of statement to plaintiff's attor- 
ney who handed it back without read- 
ing it, the occurrence did not prejudice 
defendant so as to justify subsequent 
admission of statement, which was con- 
firmatory of defendant’s testimony and 
clearly self-serving.—Young v. Swartz, 
34 N.E.2d 795, 

Okl. The testimony of a witness can- 
not be corroborated by, showing , previ- 
ous self-serving declarations conform- 
ing thereto, unless his credibility is 
assailed on ground that his testimony 
is a recent fabrication, in which case 
his prior declarations, even of a self- 
serving character, can be admitted, pro 
vided they were made at a time when 
a motive to misrepresent did not exist. 
—Kurn v. Thompson, 105 P.2d 422. 

Where defendants sought to impeach 
testimony of plaintiff’s witness and at- 
tack his credibility by showing that 
prior to trial witness had made written 
statement to defendants’ agent materi- 
ally differing from his testimony at 
trial, and witness admitted signing 
statement but testified that he did not 
read statement before signing it, and 
that several statements therein made 
were incorrect, the written statement 


prior declaration of a witness — se 
testimony has been attacked and whose 
credibility stands impeached, whic 
considering the impeachment, the court 
will allow to be proved by the perso 
to whom the declaration was made, i 
order to support the credibility of 
witness, and which but for the e 
ence of such impeachment would 
narily be excluded as hearsay, is 
cretionary with the trial judge and 
pends largely on the character and 
gree of impeachment.—Commonwea 
vy. White, 16 A.2d 407, 340 Pa. 139 
The exception to the hearsay 
which permits evidence of conso ; 
statements to be received under som 
circumstances, rests on the theory t at 
they support the credit of a wit i, 
who has denied that he ever made - 
consistent statements of which proof 
has been offered, but, before such ¢ 
sonant statements can be admissi 
there must be an issue as to whet 
the witness has in fact made ine 
sistent statements——Commonwealth vy. 
White, 16 A.2d_ 407, 340 Pa. 139. __ 
Tex.Cr.App. Where it ig sought t 
impeach a state’s witness by showin, 
that he has made statements ou 


witness by showing that shortly af 
the transaction, and before any m¢ 
existed to fabricate, he made s 
ments similar te his testimony on trial. 
—Rains v. State, 146 S.W.2d 176. 

Where it is sought to impeach 
fendant or his witness by proof of ¢ 
tradictory statements, defendant sho 
be permitted to sustain his own te 
timony or that of his witness b 
proof of statements, similar to th¢ 
testified to on the trial, made short 
after the transaction and before a 


examined, contradicted, impeached, and 
sustained, unless there is some st 
tory limitation.—Rains y. State, 14 
W.2d 176. ie 

Where an attempt has been m: 
to impeach a witness, a supportin 
statement by witness, after motive 
fabricate hag arisen, is rejected un ae 
general rule that a party cannot make ~ 
evidence for himself either by his ac : 
or his declarations.—Rains v. Stat 
146 S.W.2d 176. sf 


al 
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that he had picked up a knife nea 
victim’s body, was impeached by tes 
timony of grand juror that accu 
had denied seeing a knife at time 
killing, testimony regarding stateme! 
by accused to witness after accused 
had been charged with murder and ~ 
while he was out on bail was properly | 
rejected on ground that motive to x 
fabricate existed, notwithstanding that 
accused became a witness in his own 
behalf upon the trial.—Raings vy. State, 
146 S.W.2d 176. vie 

Tex.Civ.App. In action by passenger 
in truck for injuries sustained in ac- 
cident in which truck owner, who was 
only other occupant of truck, was 
killed, testimony of uninterested wit- 
ness that federal tick inspector sta- , 
tioned at state line bridge on day of re 
accident, had previously told witness 
that truck crossed bridge four times 
on day of accident and that passenger 
was driving each time, was admissible, 
where testimony was offered in rebut- 
tal after attempt had been made to 
impeach inspector’s testimony, which 
was consistent with witness’ testimony. 
—Connally vy. Culver, 150 S.W.2d 126, 
error dismissed, judgment correct. 

Former statements made by an im- 
peached witness and consistent with 
his present: testimony will be received 
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a, \ 

i > J 

Fs § 1335 om, 
in evidence where an attempt is made 
to show that such testimony is_a re- 


- eent fabrication.—Connally v. Culver, 
- -* 150 S$.W.2d 126, error dismissed, judg- 
i" 


ment correct. i i 
Wash. Generally, where a witness is 
impeached by evidence tending to show 
a that his sworn testimony is a recent 
fabrication, consistent statements made 
by that witness prior to the claimed 
fabrication may be admitted to refute 
the impeaching evidence.—Sweazey Vv. 
Valley Transport, 107 P.2d 567. : 
__- Prior consistent statements of a wit- 
ness may be admitted if the evidence 
discloses an attempt to impeach, though 
there is no express attack on the wit- 
; ness’ testimony as a recent fabrication. 
—Sweazey vy. Valley Transport, 107 P. 
20567. i j 
prior consistent statements of a wit- 
ness who is impeached by evidence that 
his sworn testimony is a recent fab- 
-rication are not admissible to refute 
the impeaching evidence if the state- 
ments were made at a time when their 
use to meet a claim of recent fabrica- 
tion is foreseeable.—Sweazey v. Valley 
\ Transport, ,107 P.2d 567. | i 
_ The relevancy of a prior consistent 
atement to refute impeaching evi- 
dence is not governed by mere lapse of 
time between date of event testified to 
and date of prior consistent statement, 
or by whether statement was made 
_ prior to inconsistent statement, but 
relevancy must be determined by facts 
in each particular case and controlling 
criterion is whether consistent state- 
ment was made at such time and un- 


Gv der such circumstances that there was 
i then no opportunity for outside sug- 
ah gestion or probability that statement 
was inspired by others.—Sweazey v. 
_ Valley Transport, 107 P.2d 567. 
In action for wrongful deaths re- 
sulting from collision between automo- 
bile #od truck, where bus driver tes- 
Bie tified that he had been following truck, 
that truck was too far toward center 
of road, and that it was traveling about 
40 miles an hour, but driver admitted 
on cross-examination that he had 
signed a statement which recited that 
struck ~was on right side of the road 
and was traveling about 25 miles an 
hour, admission of another statement, 
which driver made after being ap- 
proached by administrator, to the ef- 
et, fect that prior statement was false, 
RAD 


35 miles per hour and was not on right 
side of road, was reversible error.— 


oe Sweazey v. Valley Transport, 107 P.2d 


MLS OU 
‘ § 1338 ; 
In action on two life poli- 
_ eies defended on ground of fraud, in 


tion, that insurer’s medical examiner 
made a certificate in connection with 
examination ineonsistent with his tes- 
timony was immaterial on question of 
admissibility of his testimony, since 
such inconsistency went to the weight 
or credibility rather than to the admis- 
sibility of his testimony.—Obartuch v. 
A ae Mut. Life Ins. Co., 114 F.2d 
13, 


_ Mass. Evidence tending to discredit 
a witness bore upon weight to be giv- 
en his testimony, but did not neces- 
sarily render it unworthy of belief and 
such rule was true even of prior in- 
consistent testimony.—City of Boston v. 
Santosuosso, 30 N.H.2d 278. 

Minn. Impeacbing testimony is 
‘negative’ and is admitted only to 
impair the credibility of a witness who 
made a prior and inconsistent state- 
ment on the same subject.—Klingman 
v. Loew’s Inc., 296 N.W. 528. 

Minn. Where party was a witness 
her inconsistent declarations in the 
nature of admissions were admitted 
not merely as impeaching testimony 
but as “substantive evidence’’.—Wil- 
liams v. Jayne, 299 N.W. 853. 

Neb. In action on accident policy 
to recover for death of insured, where- 
in physician testified in behalf of 
plaintiff that insured at the time of al- 
leged misrepresentations in applica- 


that truck was traveling at more than, 


> La a eae) wee ote 
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tion was in good health, letter written 
by physician to another insurer with 
reference. to insured’s _physical eondi- 
tion was properly admitted to impeach 
physician, but statements therein did 
not constitute “primary evidence” as 
against the plaintiff for any purpose 
nor did they tend to establish as 
against the insured, his physical con- 
dition—Carpenter v. Sun Indemnity 
Co., 293 N.W. 400. , 

Neb, Bvidence of contradictory state- 
ments made by witness is admitted only 
to discredit the witness and it is not 
affirmative evidence of facts stated.— 
‘State ex rel. Nebraska State Bar Ass’n 
v. Bachelor, 297 N.W. 138. 

N.H. That plaintiff, in reports to 

Yolice and commissioner of motor ve- 
icles, made statements about the acci- 
dent at varianee with her testimony in 
court, did not require the rejection of 
her testimony as a matter of law.— 
Cedergren v. Hadaway, 18 A.2d 380. 

N.Y.App.Div. A prior inconsistent 
written statement of a witness was 
properly received in evidence to im- 
peach him, but was competent for that 
purpose only. Civil Practice Act, § 


343-a.—Underhill vy. Slutzky, 22 N.Y. 
$.2d 997. 

N.D. The fact that plaintiff made 
statements before suit inconsistent 


with her testimony did not render her 
testimony inadmissible nor render it 
unbelievable as a matter of law.— 
Jacobson v. Mutual Ben. Health & Ac- 
cident Ass’n, 296 N.W. 545. 

Ohio App. On supplemental petition 
against insurer to recover under an au- 
tomobile liability policy the amount of 
a judgment procured in a personal in- 
jury action against one not the in- 
sured as result of the negligent oper- 
ation of an automobile covered by the 
policy, on ground that operator of 
automobile operated it with the in- 
sured’s consent, written statement by 
operator of automobile that he had the 
consent of the insured and testimony 
of a third person that when he inter- 
viewed operator of automobile after ac- 
cident operator of automobile had oral- 
ly stated that he had the insured’s per- 
mission to use the automobile, were 
admissible only to impeach the testi- 
mony of the operator of the automobile 
that he did not have the insured’s 
consent, and could be considered only 
for that purpose, and had no tendency 
to prove that operator of automobile 
was operating the automobile with the 
insured’s consent. Gen.Code, § 9510-4. 
—Baily v. Weaver, 35 N.E.2d 1006, 67 
Ohio App. 259. ; 

Okl. Evidence of the contradictory 
statement of a witness extends no fur- 
ther than question of credibility, and 
does not tend to establish truth of mat- 
ters embraced in contradictory state- 
ment, and jury should be so advised. 
Pe ER Motors vy. Hlkins, 113 P.2d 


Or. The affidavit of attesting wit- 
ness to execution of purported will 
could be considered in will contest only 
upon question of the credibility of 
witness’ testimony and not as substan- 
tive proof of the contents of the affi- 
davit, and affidavit did not strengthen 
proponents’ affirmative showing upon 
question of the testamentary capacity 
of testator. O.C.L.A. § 19-204.—In re 
Lambert’s Hstate, 114 P.2d 125. 

Pa. , Where witness testified that au- 
tomobile was on street car track for 
period of four to five seconds before 
it was struck by the car, but when 
it was called to his attention that his 
testimony was inconsistent with his 
previous statements, he changed his 
testimony and stated that the impact 
occurred from one to two seconds 
after the automobile came upon the 


track, the case was required to be 
judged, so far as the testimony of 
such witness was concerned, by the 


subsequent testimony.—Cox vy. Wilkes- 
Barre Ry. Corporation, 17 A.2d 367, 
340 Pa. 554. 

§.0C. The testimony of inconsistent 
statements of any witness cannot be 
received as evidence of any fact touch- 
ing the issue, but is effective only for 
purpose of impeaching the witness.— 
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16 $.B.2d" 289, 
“Wt. Where signed statements involv- 
ing defendant in alleged burglary and 
larceny were adinitted Saye for pur: 
pose of impeaching the witnesses by 
whom the statements were made and 
the witnesses were not parties to the 
cause, the statements were not evi- 


dence of the facts therein stated.—State 
v. Boudreau, 16 A.2d 262. 


Tide gh of 


King yv. Wesner, 
S.c. 4 


Va. A witness who is not a party. 


may be impeached by prior inconsis- 
tent statements, where foundation is 
first laid by calling witness’ attention 
to claimed statement and questioning 
him about it, but such statements are 
impeaching statements only, and are 
not ‘evidence’ to prove facts to be as 
stated.—Thornton v. Downes, 14 S.E.2d 
345, 177 Va. 451. 
§ 1340 

Me. In arson prosecution, wherein 
witness had testified that accused had 
asked witness if he had told on ac- 
cused, that witness replied in affirma- 
tive, that accused offered witness mon- 
ey and asked him to change his testi- 
mony to which witness assented, fol- 
lowing which accused took witness 
to Portland for consultation with an 
attorney, and wherein accused denied 
in cross-examination that following his 
arrest he went to Portland for purpose 
of consulting counsel with the witness, 
the state was properly permitted to 
rebut such denial by evidence of the 
consulted attorney, as against conten- 
tion that testimony was ‘‘collateral’’.— 


‘State v. Kouzounas, 17 A.2d 147. 


_Mass. Declarations or acts or omis- 
sions to speak or to act when it would 
have been natural to do so, 
facts were as testified to, may be 
shown by way of contradiction or im- 
peachment of testimony of a witness, 
when they fairly tend to control or 
qualify his testimony.—Langan y. Pi- 
anowski, 29 N.E.2d 700. 

Mass. Where commonwealth’s wit- 
ness, On cross-examination, denied that 
defendant had been compelled to re- 
prove witness for certain conduet and 
subject-matter of cross-examination 
was immaterial to issues, defendant 
could not of right eontradict witness” 
denial by testimony.—Commonwealth v.. 


oe 33 N.H.2d 303, 308 Mass. 
Tex.Cr.App. A defendant who takes 


the stand as a witness is subject to the 
same rules as any other witness and 
may be cross-examined, contradicted, 
impeached, and sustained, unless there 
is some statutory limitation.—Rains y.. 
State, 146 S.W.2d 176. 

Tex,Civ.App. In holder’s action on 
note executed on August 25, 1987, 
against maker who claimed lack of 
consideration because of misrepresenta- 
tions by payee, whom maker claimed 
not to have dealt with after two or 
three days after executing the note, a 
note executed to payee on September 4, 
1937, was properly admitted to illus- 
trate inaccuracy of maker’s memory.— 
Ross v. Cook, 151 S.W.2d 854, error 
refused. 


§ 1341 

Ky. The Civil Code or Practice sec- 
tion providing that-a party producing 
a witness may contradict him by other 
evidence and by showing that he has 
made statements different from his 
present testimony applies in criminal 
cases, Civ.Code Prac. § 596.—Harvey 
v. Commonwealth, 152 S.W.2d 282, 287 
Ky. 92. 

Where commonwealth’s witness in 
prosecution for storehouse breaking 
testified that accused was not present 
when store was entered and statement 
was prejudicial to the commonwealth 
and beneficial to the accused, it was 
competent for the commonwealth to 
contradict the witness either by other 
evidence or by showing that the wit- 
ness had made statements different 
from his testimony. Civ.Code Prac, § 
596.—Harvey v. Commonwealth, 152 §S., 
W.2d 282, 287 Ky. 92. : 

N.J. A party to an action is compe- 
tent to give direct testimony upon his 
own behalf and is subject to cross- 
examination thereon, but a party of- 
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fering himsel: a 
behalf cannot caus 


as testified to by such witness, but 
may not impeach such witness either 
directly or indirectly.—Jacob & Emil 
Leitner, Ine., v. Scalzo, 22 N.Y.S.2d 910. 

N.C. A party may not impeach the 
character of his own witness, but he 
may show the facts to be otherwise 
than as testified to by such witness.— 


- Ross vy. Western Union Telegraph Co., 


13.5.5.20 571,219, N.Ci 324. 

N.D. The general rule that a party 
may not impeach his own witness does 
not imply that a party calling a wit- 
ness is bound to accept the version of 
such witness on material facts as being 
correct, but the party may prove ma- 
terial facts by other competent evi- 
dence even though the effect of such 
evidence is to contradict his own wit- 
ness.—Jacobson v. Mutual Ben. Health 
& Accident Ass’n, 296 N.W. 545. 

Tenn.App. One cannot discredit the 
truthful character of his own witness 
but may prove a different state of facts 
with respect to particular matters by 
other witnesses, even though the result 
is a contradiction between his witness- 
es.—Bank of Hendersonville v. Dozier, 
142 S.W.2d 191. , 

Tex.Civ.App. That a witness is 
plaintiff's own witness does not pre- 
elude plaintiff from contradicting his 
testimony, as distinguished from _at- 
tacking his credibility—A®tna Life Ins. 
Co. v. Love, 149 S.W.2d 1071, error 
dismissed, judgment correct. 


§ 1342 

Mass. An adversary party who is 
called by and testifies for the opposite 
party is a “witness” within statute 
under which a party who produces a 
witness may contradict him by other 
evidence and may prove that he has 
made at other times statements incon- 
sistent with his testimony, since the 
word ‘witness’? naturally includes 
every peter called to testify. G.L. 
(Ter.Ed.) c. 238, §§ 22, 23.—Klein v. 
Kenesey, 29 N.H.2d 703. 

Mo.App. Generally, party calling his 
adversary as a witness makes him his 
own witness and is bound by the ad- 
versary’s testimony, except to the ex- 
tent that the contrary may be shown 
by other witnesses, or unless the adver- 
sary’s testimony is inconsistent, evasive, 
or discloses impeaching facts.—Toomay 
v. Graham, 151 S.W.2d 119. 


§ 1344. * 

Me. The,rule that a witness cannot 
be cross-examined on collateral matters 
for purpose of subsequently contradict- 
ing and impeaching his testimony in 
relation to such collateral matters ap- 
plies only to collateral facts, but evi- 
dence which is relevant and material, 
although drawn out by cross-examiner, 
may be contradicted, and if a _ fact 
educed by cross-examination may be 
shown in evidence for any purpose, in- 
dependently of contradiction, it is not 
“collateral”, but to be “collateral” it 
must be a fact not bearing upon the 
issue.—State v. Kouzounas, 17 A.2d 
147. 

Testimony relating to something that 
transpires after the alleged commis- 
sion of the offense does not necessarily 
make it ‘collateral’ within rule that a 
witness cannot be cross-examined on 
collateral matters for purpose of sub- 
sequently contradicting and impeach- 
ing his testimony.—State v. Kouzounas, 
17,A.2d 147. 

In arson prosecution, wherein wit- 
ness had testified that accused had 
asked witness if he had told on ac- 
eused, that witness replied in affirm- 
ative, that accused offered witness 
money and asked him to change his 
testimony to which witness assented, 
fo Metin which accused took witness 
to Portland for consultation with an 


\ 


-subject-matter 


Nehaguee) ech Bits YN aS hn 
attorney, and wherein accused denied 
in cross-examination that following his 
arrest he went to Portlan u 
of consulting counsel with the witness, 
the state was properly permitted to 
rebut such denial by evidence of the 


consulted attorney, as against conten- 


tion that testimony was ‘‘collateral’.— 
State v. Kouzounas, 17 A.2d 147. 

Mo.App. The rule that on cross-ex- 
amination of a witness, witness may be 
asked and compelled to answer any 
question, however irrelevant to facts 
in issue, or however disgraceful the 
answer may be to himself, so long as 
the answer does not expose him to a 
criminal charge, affords no permission 
to Crone Geer Aie, party to inquire of 
witness whether he has been charged 
with misconduct, and even where the 
witness is properly subjected to cross- 
examination on some extraneous matter 
for the purpose of discrediting him, the 
party asking the question, except in 
the case of conviction of a crime, is 
concluded by the witness’ answer.— 
Hoffman vy. Graber, 153 S.W.2d 817. 

Wash. A witness’ answer to ques- 
tion on cross-examination as to col- 
lateral facts is conclusive on _ party 
cross-examining him.—Manos y. James, 
110 P.2d 887. 


§ 1345 
D.C.Pa. In action for death and dis- 


‘ability benefits under life policies, an 


old criminal record against insured, 
offered for purpose of attacking credi- 
bility of the beneficiary, was properly 
excluded as an attempt to contradict 
upon an immaterial point.—Moyer v. 
Aitna Life Ins. Co., 39 F.Supp. 725. 

Me. The rule that a witness cannot 
be cross-examined on collateral mat- 
ters for purpose of subsequently con- 
tradicting and impeaching his_ testi- 
mony in relation to such collateral 
matters applies only to collateral facts, 
but evidence which is relevant and ma- 
terial, although drawn out by cross- 
examiner, may be contradicted, and if 
a fact educed by cross-examination may 
be shown in evidence for any purpose, 
independently of contradiction, it is 
not ‘collateral’, but to be ‘collateral’ 
it must be a fact not bearing upon the 
ae nry ee vy. Kouzounas, 17 A.2d 
147. 

Testimony relating to something that 
transpires after the alleged commission 
of the offense does not necessarily 
make it ‘collateral’ within rule that 
a witness cannot be cross-examined 
on collateral matters for purpose of 
subsequently contradicting and im- 
peaching his testimony.—State v. Kou- 
zounas, 17 A.2d 147. 


Mass. Under statute authorizing a 
party to contradict his own witness 
by other evidence or by inconsistent 
statements, the testimony that it is 
proposed to contradict must have been 
material to issue on trial. G.L.(Ter. 


Ed.) c. 2338, § 23.—Klein v. Keresey, 
29 N.H.2d 703. 
Mass. In action against employer 


for injuries sustained when horses at- 
tached to mowing machine that em- 
ployee was driving ran away and em- 
ployee fell and was caught in cutter 
bar of another machine, wherein em- 
ployee called employer as a witness, 
exclusion of evidence offered to con- 
tradict testimony of the employer, 
concerning alleged conversation — be- 
tween employer and third party con- 
cerning whether horse allegedly sold 
by the employer to the third party was 
unruly, and of testimony of third 
party that although he did not pur- 
chase horse from employer he traded 
for a horse that came from employer’s 
‘place’ was not error where it ap- 
peared that the inquiry was to an 
immaterial matter. Gru Ghershd).)) aC. 
233, §§ 22, 23—Klein yv. Keresey, 29 
N.H.2d 703. 

Mass. Where commonwealth’s  wit- 
ness, on cross-examination, denied that 
defendant had been compelled to re- 
prove witness for certain conduct, and 
of  cross-examination 
was immaterial] to issues, defendant 
could not of right contradict witness’ 
denial by testimony.—Commonwealth v. 
Connolly, 33 N.E.2d 308, 308 Mass, 481. 


A p 1 nee he Wer a 4 


for purpose 


iy PU ir Scaled ca thie ease ES 
Pa. A witness cannot be contradic 
ed on. ever ane that he test! 
in order to test his credibility, 
the pivotal issues in a trial cannot be 
“side-tracked” for determination f 
whether a witness lied in making a 
statement about something which has 
no relationship to the case on trial, 
since the purpose of a trial is not to — 
determine the rating of a witness for 
general veracity—Commonwealth y. — 
’ Petrillo, 19 A.2d 288, 341 Pa. 209. — ary 
Pa. A witness can be contradi ted 
only on matters germane to the issue _ 
being tried, and no CO ee i 
permitted on collateral matters.—Com- 
monwealth y. Petrillo, 19 A.2d 288, A 
Pa. 209. Key 
Wash. Testimony by _ prosecut oe 
witness on cross-examination that her — 
religion had caused some difficulty be- 
tween prosecuting witness and witn 
offered by defendant concerned a “col- — 
lateral fact” as to which prosecuting 
witness could not be contradicted.— — 
State v. Thomas, 113 P.2d 73. ks 
851352 * aie 
D.C.Pa. In action against a 
sylvania county on contract to p 
chase voting machines, a letter fro: 
a voting machine company’s repre 
sentative to principal witness for 
county stating that it inclosed a chec 
for certain expenses was properly ad- 
mitted to show that witness was a 


ness on his testimony concerning his 
relation with rival company, and gen- 
erally to affect his credibility —Manley — 
Sy Nowdhustiveriand County, 32 F.S = 
Mass. In second degree mur¢ 
prosecution, where there was a conflic 


in testimony regarding whethe 
eeased had a knife, admission of t 
mony given before grand jur 
owner of saloon in which di 
arose, tending to coitradict his 1 - 
mony at trial in reference to iden + 
tion of the knife, was not error.— ae KGS 
monwealth v. Capalbo, 32 N.B.2d 225. — 
308 Mass. 376. sat COS a ae 

Pa.Super. The statements of party — 
‘ealled for cross-examination — ea 
contradicted by circumstances as well 
as by direct testimony.—Zisman vy. 
poe gat hiaeern! 18 A.2d 95, 143 Pa. 

* a ne 

Pa.Quar.Sess. It was not error t« ad- % 
mit in evidence certain Commonw 1. 
exhibits which were records kept b 
defendant in his own possession, wh 
it appeared that they were introduced 
by the Commonwealth for the purp 
of rebutting testimony given by the d 
fendant.—Commonwealth v. Flowers, + 
Dauph. 441, “ 


5 eae 
§ 1356 Woah aie 

Ala.App. In prosecution for assault 
ing night watchman with intent to : 
der, wherein defendant testified that — 
watchman had _ struck him, thereby — 
causing scar on his face, proof that the 
sear had been produced by blow from 


{ 
t 


ay 

another officer upon a different occasio , 
was competent.—Starnes v. State, 2 So. 
2d (333. fetes 
§ 1359 iment. 


Ill.App. In brokers’ action against 
customer for difference between price — 
for which brokers sold customer’s stock 
and price for which brokers were 
compelled to buy stock to deliver to 
purchasers, wherein customer contended 
that he canceled open orders to sell be- 
cause he was provoked at delay in re- 
ceiving payment for other stock which 
he had, sold, refusing to admit copies 
of letters to brokers from attorneys of 
corporation issuing other stock show- 
ing reason for delay was error, where 
there was testimony that they had been 
discussed with customer who denied 
they had been, since letters were admis- 
sible for purpose of testing credibility 
of customer’s  testimony.—Noyes  v. 
Gold, 34 N.E.2d 1, 310 Ill.App. 1. 

§ 1361 

Mass. Where defendant was permit- 
ted to testify that accusation denied by 
commonwealth’s witness on cross-ex- 
amination was true, it was proper not 
to require commonwealth to put wit- 


Bee 1 


 § 1368 


ness on stand again or to call district _ 


attorney as witness to contradict de- 
_ fendant.—Commonwealth v. Connolly, 
33 N.H.2d 308, 308 Mass. 481. 


§ 1368 

C.C.A.Va. In prosecution for viola- 
tion of the White-Slave Traffic Act, 
evidence of accused’s arrest for an un- 
explained reason on certain date when 
accused was traveling in certain auto- 
mobile and when his baggage was 
found to contain women’s clothes was 
admissible to corroborate prosecuting 
witness’ testimony that she and ac- 
cused had ridden in such automobile 


on such date, and that she had waited 


Eni). 
LY a) 


ne 


An was admissible as part of 


for him five or six hours in a store 
on such date, White-Slave Traffic Act, 
§ 4, 18 U.S.C.A. § 400.—Hilliard v. U. 
Ni ail» be. 2d. 992. 

D.C.Pa. In action for injuries sus- 
tained in automobile accident, admis- 
sion of photographs of defendant’s au- 
tomobile immediately after the acci- 
dent and of testimony concerning the 
condition of the automobile and_ of 
corroborating evidence on such points 
was not abuse of discretion—Boyle v. 
Ward, 39 F.Supp. 545. 
Ala.App. Where accused allegedly 
' aided and abetted in commission of a 
- homicide by giving son a gun and tell- 
ing him to kill deceased, testimony that 
immediately upon killing the deceased, 
son met accused and told him that “if 
the law comes after me tell them I am 
at the house’? whereupon accused an- 
swered, “I know you would do that” 
the “res 
gestae’ and as tending to corroborate 


evidence of the state that accused was 


an aider or abettor in the killing.— 
Freeman vy. State, 1 Sa2d 917, certio- 


rari denied 1 So.2d 920. 


-. Cal. In prosecution of members of 
- police intelligence unit for offenses aris- 
ing out of bombing of person under 
surveillance by the unit, allegedly be- 
cause such person was believed hostile 
to the city administration, rejecting 
indictments of victim and other sup- 
porting documents to corroborate de- 
fendant’s testimony indicating that his 
intent in keeping victim under sur- 
- yeillance was pursuant to ordinary po- 
 Jiee purposes, was not error.—People v. 


-— Kynette, 104 P.2d 794, superseding 97 


P.2d 287. 
CO father’s action against 
daughter to recover balance of joint 
bank account withdrawn by daughter 
on ground that daughter by fraud and 
undue influence secured order to trans- 
fer father’s savings account to joint 
account, letter from bank to daughter 
stating that it had received an order 
from father and that it would be neces- 
sary for daughter to present savings 
- tank->book before order could be exe- 
- cuted was admissible not as evidence of 


Conn. In 


truth in statement that bank had re- 


ceived order from father but as a step 
in transaction by which account was 
transferred and to corroborate evidence 
of daughter as to manner in which 


transfer came about.—Kennel v. Ken- 
nel, 21 A.2d 400, 128 Conn. 200. 
Ga.App. In burglary prosecution, 


testimony of state’s witness that he 
and others had found a certain auto- 
mobile parked near certain house, 
from which defendant and others joint- 
ly indicted with him had allegedly fled 
or attempted to flee when officers went 
to the house to arrest them, was ad- 
missible as corroborating the testi- 
mony of another witness for the state 
that she had ridden in such an auto- 
mobile with the defendant and that 
defendant had told her that he was 
staying at the house in question, and 
testimony of other witnesses that de- 
fendant fled from house in question 
when officers came.—Hunt y. State, 13 
$.B.2d 117. 

La. In trial for assault with intent 
to rape, taxicab driver’s testimony as 
to condition of prosecutrix’ clothing 
when witness drove her to her board- 


inghouse from her friend’s home, to 
which accused had driven her when 
pursued by police after assault, was 
admissible as corroborating such 


friend’s testimony concerning condition 
of prosecutrix’ clothes and as statement 
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WITNESSES 


of existing fact observed by witness, 
not his opinion, especially where ac- 
cused voluntarily stated on direct ex- 
amination that prosecutrix’ clothes 
were torn to considerable extent.— 
Nora v. Guidry, 3 So.2d 542, 198 La. 

N.C. Where there is a controversy 
as to fact of making a gift causa mor- 
tis, prior declarations of donor con- 
stituting part of res gestae and show- 
ing an intent to give property in dis- 
pute to donee are admissible to show 
quo animo the act was done, and as 
corroborative evidence of a gift.—By- 
num v. Fidelity Bank of Durham, 12 
S.E.2d 898, 219 N.C..109. 


N.D. The admission in abortion 
prosecution of a prescription given by 
defendant to complaining witness, 


though the state had elected to pro- 
ceed on theory that miscarriage was 
brought about by the use of surgical 
instruments rather than by drugs, was 
not error, where the prescription was 
limited to the state’s claim that pre- 
scription would contract muscles, stop 
bleeding, and assuage pain caused by 
alleged abortion according to prosecut- 
ing witness, since the prescription had 
a tendency to corroborate complaining 
witness in her testimony as to the 
treatment causing pain and bleeding.— 
State v. Dimmick, 296 N.W. 146. 

Tex.Cr.App. A defendant who takes 
the stand as a witness is subject to 
the same rules as any other witness 
and may be cross-examined, contra- 
dicted, impeached, and sustained, un- 
less there is some statutory limitation. 
—Rains y. State, 146 S.W.2d 176. 

Tex.Cr.App. Where defendant  ac- 
cused of attempted robbery by assault 
proved that on night in question a 
tavernkeeper had refused to cash check 
for prosecuting witness, which prose- 
cuting witness denied, permitting pros- 
ecuting witness to testify that tavern- 
keeper had twice cashed checks on 
prior occasions was not error, since 
such testimony tended to corroborate 
witness’ denial of attempt to cash 
checks on night in question.—Bird v. 
State, 147 S.W.2d 500. 

Tex.Civ.App. In automobile accident 
case, testimony of occupant of automo- 
bile which was passed by plaintiffs’ 
automobile 10 or 15 minutes before col- 
lision between plaintiffs’ automobile 
and defendants’ truck and four or five 
miles from place of the collision, that 
another occupant stated that those in 
plaintiffs’ automobile must have been 
drunk and that they would be found 
somewhere on the road wrecked if they 
kept up rate of speed at which they 
were traveling, was “hearsay’’, and was 
not admissible to corroborate testimony 
on the same point by occupant who 
allegedly made the statement.—Houston 
Oxygen Co. v. Davis, 145 S.W.2d 300, 
error granted. 


Va. In action against motorist for 
death of pedestrian, wherein motorist 
sought to introduce record in criminal 
prosecution against motorist for pur- 
pose of showing inconsistent state- 
ments of material witnesses describing 
how accident occurred, and for purpose 
of corroborating motorist’s statements, 
refusal to permit such record to be in- 
troduced was not error.—Thornton y. 
Downes, 14 S.H.2d 345, 177 Va. 451. 

§ 1369 

C.C.A.N.Y. Where the issue of fab- 
rication is raised, a corroboratory state- 
ment is admissible if made by the 
witness before the existence of a mo- 
tive to fabricate.—U. S. v. Potash, 118 
F.2d 54. 

In prosecution for conspiring to ob- 
struct justice, permitting state’s wit- 
ness to give testimony regarding writ- 
ten statements he had given to Federal 
Bureau of Investigation, concerning the 
matter regarding which he was’ testi- 
fying, on theory that remark of defend- 
ant’s counsel had cast aspersions upon 
accuracy of witness’ memory and the 
veracity of his testimony, was error 
where statement was not made before 


witness began to assist government. in’ 


preparing its case, but the error was 
not sufficiently prejudicial to justi- 
fy reversal where it afforded very little 


testimony. 
Cr.Code § 135, 18 U.S.C.A. § 241.—U. S.. 
vy. Potash, 118 F.2d 54. 1 


corroboration to witness’ 


Cal.App. Ordinarily, witness’ prior 
extrajudicial statements consistent 
with his testimony will not be admit- 
ted in evidence for purpose of bolster- 
ing such testimony, but such evidence 
is proper to rebut inferences created 
by witness’ cross-examination and re- 
habilitate his evidence after attempts 
to impeach him by showing that his 
testimony was actuated by base or ul- 
terior motives recently fabricated.— 
People v. Nobles, 112 P.2d 651, 

N.C. In trial for first degree bur- 
glary, admission of testimony, cor- 
roborating chief prosecuting witness, 
as to conversations with her in de- 
fendant’s absence, was not error, nor 
prejudicial to defendant, though not 
limited to purpose of corroboration by 
court, in absence of request by defend- 
ant for such restriction thereof at time 
of its admission. Code 1939, § 4232; 
Rules of Practice in Supreme Court, 
rule 21.—State v. Johnson, 12 S.H.2d 
278, 218 N.C. 604. 

Wash. Generally, the testimony of a 
witness cannot be supported by show- 
ing that the witness has made state- 
ments out of court similar to and in 
harmony with his testimony on the 
stand.—Sweazey vy. Valley Transport, 
107 P.2d 567. 


WOODS AND FORESTS 


9 

D.C:Ark. The statute authorizing 
Secretary of Agriculture to make regu- 
lations and rules to meet local condi- 
tions in each national forest is valid 
and is not a “delegation of legislative 
power”. 16 U,S.C.A. § 551 PS hha 
Reeves; 39 F.Supp. 580. 

Ill, The curative statute providing 
that levy ordinance of forest preserve 
district shall be valid notwithstanding 
that it has been passed within ten days 
after publication of appropriation or- 
dinance is ineffective, since district has 
power to levy tax only if ten days have 
elapsed after publication of appropri- 
ation ordinance, and since statute, if 
effective, would violate constitutional 
provisions prohibiting general assem- 
bly from imposing taxes on inhabit- 
ants of municipal corporations. Smith- 
Hurd Stats. c. 24, .$§ 76, 101; 123) e, 
57%, §§ 12, 14, 15d; Smith-Hurd 
Stats.Const. art. 9, §§ 9, 10—People 
ex rel, Larson vy. Thompson, 35 N.BD.2d 
305,400 Valls 104. 
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§ 

D.C.Ark. An indictment charging 
that defendants had in their custody 
and possession in Ozark National For- 
est dogs not confined and not in leash 
and knowingly and unlawfully permit- 
ted the dogs to run at large in such 
forest was sufficient to charge a crime, 
in view of rule of Secretary of Agri- 
culture prohibiting the permitting of 
dogs running at large or the having 
in possession of dogs not in leash or 
confined, and the statute making viola- 
tion of such rule a crime. 16 U.S.C.A. 
§ 551; Cr.Code, § 50, 18 U.S.C.A. § 104. 

. S. v. Reeves, 39 F.Supp. 580. 
Defendants convicted of having in 
their custody and possession in Ozark 
National Forest dogs not confined and 
not in leash would be fined only $10 
each, notwithstanding that penalty re- 
quired by statute was a fine of not 
more than $500 or imprisonment of 
not more than one year or both, where 
the defense was in good faith. 16 U.S. 
CA. 8 515" ‘CriCode:! $50.18 t 8 Cvs 
§ 104.—_U. 8. v. Reeves, 39 F.Supp. 580. 


§ 14 
_ D.C.W.Va. “Logging” includes fell- 
ing and preparation of logs for trans- 
port, log assemblage, and main log 
haul, and although it has principally 
to do with production of saw logs, it 
includes also production of large quan- 
tities of pulpwood, cross ties, poles, 
piling, mine timbers, veneer logs, bolts 
and miscellaneous other forms by use 
of equipment including camps, teams, 
tractors, skidders, railroads, logging 
loaders and locomotives.—Cherry. River 
Boom & Lumber Co. yv. U. S., 37 F. 
Supp. 887, affirmed U. S. y., 


: N vl i, 
— that cing used to 
ransport timber from the place where 
~ it is cut to the place where it is sawed 
into logs, or split into pulpwood, or 
other forms, is part of the “logging” 
operation as long as timber remains to 
be transported, but it ceases to be a 
part thereof after all such timber has 
been removed.—Cherry River Boom & 
Lumber Co. v. U. S., 37 F.Supp. 887, 
affirmed U. S. v. Cherry River Boom & 
Lumber Co., 118 F.2d 562. 

In action by lumber company against 
United States to recover cost of labor 
and materials furnished in suppressing 
forest fire on land which company ha 
conveyed to the United States by deed 
reserving certain timber and providing 
that company should be reimbursed 
for expense of fighting forest fires 
~which did not threaten company’s “‘log- 
ging” operations, or the timber re- 
served, evidence warranted recovery on 
ground that “logging” operations in 
burned area had been completed prior 
to the fire by removal of all desired 
logs and pulpwood, though track of 
railroad used in such removal had not 
been taken up, where railroad would 
have been justified in leaving track 
where it was until period for removal 
expired or abandoning it entirely. 
Tucker Act, 28 U.S.C.A. § 41(20).— 
Cherry River Boom & Lumber Co. vy. 
U. S., 37 F.Supp. 887. Affirmed U.S. 
y. Cherry River Boom & Lumber Co., 
118 F.2d 562. 

Ill, Vhe requirement of the Forestry 
Act that appropriation ordinance of 
forest preserve district be published 
within ten days after its passage is 
merely “directory”, and if such ordi- 
nance is not published within ten days 
it may be thereafter published and will 
become effective ten days after date of 
publication. Smith-Hurd Stats. c. 57%, 
§§ 12, 14.—People ex rel. Larson v, 
Thompson, 35 N.E.2d 355, 377 Ill. 104. 

Under provision of the Forestry Act 
conferring on forest preserve district 
power to levy taxes in the same man- 
ner as taxes are levied for city and 
village purposes, and under provision 
of the Cities and Villages Act that 
cities and villages have no power to 
pass levy ordinance unless there is an 
appropriation ordinance in force, levy 
ordinance of forest preserve district 
was void where it was passed less than 
ten days after publication of appropri- 
ation ordinance. Smith-Hurd Stats. ¢, 
24, §§ 76, 101, 123; ec. 57%, §§ 12, 14.— 
People ex rel. Larson v. Thompson, 35 
N.H.2d 355, 377 Ill. 104. 


Wa. When a state gives land to the 
United States for park purposes, it may 
attach such conditions as seem neces- 
sary and proper, and United States may 
accept such land with conditions at- 
tached or reject the gift—Buttery v. 
Robbins, 14 S.E.2d 544, 177 Va. 368. 

Rights of the United States and of the 
state in lands ceded to United States 
for Shenandoah National Park became 
fixed as of the date of acceptance and 
were substantive, in that Congress was 
given exclusive jurisdiction, and pro- 
cedural in that in desjgnated instances 
the state reserved right to serve civil 
and criminal process within limits of 
the park. Acts 1928, c. 371, § 7; 16 
U.S.C.A. § 403c--1, 2.—Buttery v. Rob- 
bins, 14 S.H.2d 544, 177 Va. 368. 

In action by automobile guest against 
host for injuries suffered in portion of 
Shenandoah National Park which had 
been part of Madison county, the only 
state court which had unquestioned ju- 
risdiction was circuit court of county 
of host’s domicile, though any state 
court of general jurisdiction might pro- 
ceed to judgment if host were served 
with process within its territory, and 
hence Madison county court could not 
render judgment against host on proc- 
ess served in Shenandoah National 
Park, in view of state’s failure to re- 
serve right to serve process in giving 
land to the United States for the park. 
Acts 1928, ¢. 871, § 7; 16 US.C.A. § 
403e—1, 2—Buttery vy. Robbins, 14 8.B. 
2a 544, 177 Va. 368. F 

A statute enacted after cession of 
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ark, p 
execute 
process and discharge legal functions 
not incompatible with intent of stat- 
utes ceding the lands, came too late and 
was a legislative confession of omission 
in conditions of the transfer. Acts 
1940, c. 402, § 1(e, g); Acts 1928, ¢. 
871, ° § 7s 16 U.S:C. AL §4080—1, 1 2. — 
Buttery vy. Robbins, 14 §.B.2d 544, 177 
Viale 36s8: : 
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§ 

D.C.Ark, The iale or regulation of 
Secretary of Agriculture prohibiting 
the permitting of dogs to run at large 
or having in possession dogs not in 
leash or confined, on lands of United 
States within boundaries of Ozark Na- 
tional Forest, does not apply to game 
refuges in such forest, since Secretary 
of Interior and not Secretary of Agri- 
eulture had authority to issue rules 
and regulations governing such. ref- 
uges. 16 U.S.C.A. §§ 471, 516, 551, 
682; Reorganization Plan No. 2, May 
9, 1939, 53 Stat. 1433, § 4(f).—U. S. v. 
Reeves, 39 F.Supp. 580. \ 

There is a presumption of the exist- 
ence of facts justifying issuance of rule 
ot regulation by Secretary of Agricul- 
ture pursuant to statute authorizing 
secretary to make regulations and 
rules to meet the local conditions in 
each national forest. 16 U.S.C.A. § 551. 

S. v. Reeves, 39 F.Supp. 580. 
Rules and regulations issued by Sec- 
retary of Agriculture pursuant to .stat- 
ute authorizing Secretary of Agricul- 
ture to issue rules regulating occupan- 
ey and use of national forests should 
be enforced by the courts, as long as 
such rules and regulations tend to 
protect the lands and faithfully pre- 
serve the interest of the people of the 
whole country in the lands, 16 U.S.C. 
y. Reeves, 39 F.Supp. 


580. 

Both a private owner and the United 
States owning land set aside as na- 
tional forest are entitled to protection 
against wilful trespasses.—U. S. y. 
Reeves, 39 F.Supp. 580. 

The license, prior to issuance of rule 
by Secretary of Agriculture prohibiting 
the permitting of dogs running at 
large or the having in possession of 
dogs not in leash or confined on lands 
of United States within boundaries of 
Ozark National Forest, of anyone to 
go on such land or permit his dog to 
enter thereon did not invalidate the 
rule, since United States had right to 
withdraw such custom-established  li- 
cense at any time. 16 U.S.C.A. § 551.— 
U. S. v. Reeves, 39 F.Supp. 580. 

The grant of power to Secretary of 
Agriculture to issue rules and regula- 
tions pertaining to use and occupancy 
of government-owned forest lands is 
not dependent on power to preserve the 
forests from destruction but is in addi- 
tion and independent of power to issue 
rules and regulations to preserve the 
forests from destruction, in view of 
fact that one of the attributes of own- 
ership of land is the right to prevent 
trespasses by persons or animals. 
U.S.C.A. § 551.—U. S. v. Reeves, 39 F. 
Supp. 580. 

National forests are established for 
benefit of public, and if best interests 
of public require that unconfined dogs 
or dogs not in leash shall not be per- 
mitted thereon, rule or regulation of 
Secretary of Agriculture prohibiting 
the permitting of dogs running at 
large or the having in possession of 
dogs not in leash or confined, in Ozark 
National Forest, is valid. 16 U.S.C.A. 
§ 551.—U. S. v. Reeves, 39 F.Supp. 
580. — 

19 


§ : 

D.C.W.Va. The West Virginia fence 
laws were inapplicable to national for- 
est in West Virginia, and hence owners 
of adjoining unfenced land could not 
permit stock to graze in forest in viola- 
tion of forest regulations, though such 
owners were willing to build half of 
fence if United States would build 
other half as required by local fence 


laws. 16 U.S.C.A. §§ 475, 551; Code 
W.Va.1937, § 2114 et seq.—vU. S. v. 
Johnston, 38 F.Supp. 4. 


Ch id: ale 
by the Secretary ih 
suant to statute permittin 
struction of roads over public 
in forest reserves wherever found nec 
essary or useful, but stating that no 
rights shall be acquired in those roac 
running over the public lands — 
against the United States, no perma- 
nent right could be acquired against 
the United States, as distinguished 
from a mere license to use, w : 
spect to a road first constructed 
used when lands over which 
were in the Chugach National — 
before the establishment of the | 
ka Railroad Terminal Reserve. 16 | 
C.A. § 478; 48 U.S.C.A. § 301 et se 
—Berger y. Ohlson, 9 Alaska 605. 
23 ear! 


§ i 

Ariz. The permits issued b; 
forest service allowing ‘persons to g 
livestock on public lands in 
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§ 4s gatas 
©.C.A.Miss. Recovery on a quan 
meruit depends on unjust enrich 
of the defendant.—Federal Royalt 
v. Knox, 114 ae yee. aah 
5 i 
S.C. In determining whether a erv- 
ice rendered to another is to be r 
garded as gratuitous, nature — 
service is an important factor. 
Limehouse’s Estate, 16 S.H.2d 1, 
S2@.015, oe 
Va. Where no contract exist 
tween plaintiffs and corporatio 
which plaintiffs were to secure b 
for corporation’s products, pla 
being in the position of mere y 
teers, could not recover on quantu 
meruit for services allegedly render 
in procuring buyers.—Mulling y. Min 
Lime & Lumber Co., 10 S.H.2d 492. 
A volunteer who performs servi 
for another without any express | 


quantum meruit.—Mullins vy. — 
Lime & Lumber Co., 10 S.E.2d 49 Bel 
§ 7 A ae F 

Pa.Com.Pl. Where a_ service 
formed and accepted on the theory 
no charge will be made therefo 


Pa ite 


§ NEL: hs 
App.D.C. A person in whose Bae 
services are rendered cannot b re . 
quired to pay for them where hey — 


~ on bla 

La.App. Recovery on a “‘quan 
meruit” cannot be had unless t. 
was a contract express or implied | 
tween the parties, or unless servic 
rendered by plaintiff or use of | 
property inured to benefit of defenda 
under such circumstances as to fined 
an obligation to pay for it. Civ.Code,_ 
arts. 2292-2294.—Granger vy. Fontenot, 
3 So.2d 215. ha ei 

Mo.App. ‘To support an action in 
“quantum meruit” for services ren-— 
dered, absent proof of an express con- — 
tract furnishing basis for computing — 
amount due within limits of specified 
contract price, there must be a show- 
ing of plaintiff’s rendition of valuable 
services for defendant under circum- 
stancés warranting a reasonable miuer- # 
ence that they were rendered under the & 
anticipation that plaintiff would be ‘ 
paid for them by defendant and _ that . 
defendant, in accepting the benefit of n 
the services, was or should have been 
aware that they were being performed eS 
by plaintiff with that expectation.— ~ 
Tomasso v. Sorbets, 147 S.W.2d 151. 

Pa.Com.Pl. Where there was no ex- 
press or implied promise to pay for the 
services of children in watching cows, 


j 
j 


§ 9 . 
which was evidently a voluntary service 
incidental to watching the claimant’s 
own cattle, the claim for compensation 
was refused.—Feigler vy. Daugherty, 54 
York 35. 
~ One who renders service voluntarily 
is not, in the absence of an express 
promise to pay or circumstances from 
which a promise will be implied, in fact 
or in law, entitled to compensation 
therefor.—Feigler  v. 54 
Sawotk. 35: 
af §.C. An actual contract to pay for 
services need not be shown to entitle 
person rendering services to compensa- 
tion therefor if circumstances are such 
as to show an intention on part of 
both parties that services are to be 
paid for.—In re Limehouse’s Estate, 16 
se: H2d 91,198 SiC. 15. 
- Tex,Civ.App. The principle of recov- 
-ery on a “quantum meruit” is founded 
- upon the rule that it is inequitable for 
foe party to refuse to pay for benefits he 
- received or for work performed for him 
with his knowledge and consent by 
someone who is authorized to expect 
remuneration therefor.—Parks v. Kel- 
ley, 147 S.W.2d 821. 
eats ‘ § 14 
[ll.App. If services are rendered at 
the instance and request of another, a 
- eontract to pay the reasonable value 
hereof will be implied.—Creek  v. 
Naylor, 33 N.W.2d 740, 309 Ill.App. 601. 
Mo.App. Ordinarily, where a person 
renders services or furnishes support, 
board, or lodging to another at his in- 
tance or request, the law implies a 
- promise that such services shall be 
paid for.—Hurst vy. Hurst’s Estate, 151 
S.W.2d 543. 7 


§ 

Mich. A contract may be implied 
where one engages or accepts beneficial 

services of another for which compen- 
- sation is commonly paid and naturally 
i anticipated.—In re Munro’s Hstate, 295 
 N.W. 567, 296 Mich. 80. 

‘Mo.App. Where there is a showing 
of plaintiff’s rendition of valuable serv- 
ices for defendant under circumstances 
- warranting a reasonable inference that 
they were rendered under anticipation 
that plaintiff would be paid for them 
+ by defendant and that defendant, in 
accepting the benefit of the services, 
was or should have been aware that 
they were being performed by plaintiff 
with that expectation, the law will 
imply defendant’s agreement to pay 
the reasonable value of the services, 
and proof of the rendition of the serv- 
ices and of defendant’s acceptance 
_ thereof will serve to make plaintiff's 

ase in “quantum meruit.”—Tomasso v. 
- Sorbets, 147 S.W.2d 151. 

Pa.Super. Generally, there is an im- 
plication of a promise to pay for val- 
_. wuable services rendered with knowledge 
and approval of the recipient in ab- 
sence of a showing to the contrary; 

3 _ however, a promise to pay for services 
can only be implied when they are 
rendered in such circumstances as au- 

thorized the party performing to enter- 
tain a reasonable expectation of their 
_ payment by party benefited—In re 

Home Protection Building & Loan 

Ass’n, 17 A.2d 755, 143 Pa.Super. 96. 
§ 18 

"s.C. Where relations between par- 
ties are such as to create a moral or 
legal obligation on claimant to render 
certain services, the presumption is that 
rendition of those services was in re- 
sponse to that obligation without 
thought of compensation, and. claimant 
has burden of removing such presump- 
tion.—In re Limehouse’s Estate, 16 S.H. 
F Wa LOSS Cx15; 

a Generally, the presumption of an in- 
He tention not to demand pecuniary com- 

“4 pensation for services rendered is 
4 stronger or weaker according to prox- 

imity or remoteness of the relation- 
ship.—In re Limehouse’s Estate, 16 S. 
H.2d 1, 198 S.C. 15. 
§ 23 
Iowa. Where person rendering serv- 
ice is a member of the family of the 
person served and _ receives support 
therein, presumption arises that serv- 
ices were gratuitous, and before recoy- 
ery for services can be had the ex- 


Daugherty, 


. 
vies 
Bnd 
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press promise of the party served must. 


be shown or. such facts and circum- 
stances as will authorize the jury to 
find that the services were rendered 
in expectation by one of receiving, and 
by the other of rendering, compensa- 
tion therefor.—Hatheway v. Hanson, 
297 N.W. 824, 230 Iowa 386. a ea 

Ohio App. When parties stand in 
family relationship to each other, sery- 
ices performed by one for the other 
are presumed to be. gratuitous, but, 
when such relationship does not ap- 
pear, the presumption is to contrary.— 
Corbin y. Bort, 35 N.H.2d 984, 


§ 24 

Ky. Where personal services are 
rendered and received between members 
of the same family or those closely re- 
lated by consanguinity, for a valuable 
consideration, an express contract may 
be inferred from the proof and cireum- 
stances, the important factor being 
whether one rendering the services ex- 
pected to be compensated and wheth- 
er one receiving the services expected 
to pay therefor.—Rhoads y. Laswell’s 
Adm’r, 143 S.W.2d 175, 283 Ky. 655. 

Something stronger than acknowledg- 


-ment of gratitude and a desire that 


compensation be paid on part of one 
receiving the services is required to 
establish a contract to pay for serv- 
ices rendered member of same family 
or one closely related by consanguinity. 
—Rhoads y. Laswell’s Adm’r, 143 S.W. 
2d 175, 283 Ky. 655. 
§ 27 ; 

Wis. In determining amount, which 
plaintiff could recover from his mother 
for improvements made by plaintiff on 
mother’s lot, items for board, room, and 
laundry furnished plaintiff by mother, 
and automobile furnished by plaintiff to 
mother, were properly eliminated where 
items were not furnished with any 


agreement for or expectation of pay.— 


panes vy. Diver, 295 N.W. 18, 236 Wis. 


§ 28 

Mo.App. Where a parent lives with 
a child as a member of his family, the 
law implies no promise that board and 
lodging shall be paid for by parent, 
and child cannot recover therefor un- 
less there was an express contract or 
a mutual understanding with respect 
to payment.—Hurst v. Hurst’s Dstate, 
161 S.W.2d 548. 

Where parent lived with a child as 
a member of his family, the contract or 
mutual understanding with respect to 
payment for board and lodging fur- 
nished parent, which would be essen- 
tial to recovery therefor by child, may 
be inferred from circumstances of the 
ease and conduct, and need not be 
shown by direct evidence.—Hurst vy, 
Hurst’s Hstate, 151 S.W.2d 543. 

2 


§ 3 

Cal. Intention to pay and expecta- 
tion of compensation, in case of an 
adult child living with parent and ren- 
dering services, may be inferred from 
conduct, where equity and justice re- 
quire compensation, as well as from di- 
rect communications between the par- 
ties.—Winder v. Winder, 114 P.2d 347, 
prior opinion 108 P.2d 681. 

To warrant finding of an “implied 
contract” to pay for services rendered 
by adult child living with his parent, 
the elements of intention to pay on the 
one hand and expectation of compensa- 
tion on the other must be found to ex- 
ist, but such elements may be inferred 
from the relation and situation of the 
parties, nature and character of servic- 
es rendered, and any other facts or cir- 
cumstances. which may reasonably be 
said to throw any light upon the ques- 
tion at issue.—Winder v, Winder, 114 
P.2d 347, prior vpinion 108 P.2d 681. 


38 
S.C. The relation of aunt and niece, 
of itself, was not such a relationship 
as necessarily raised a presumption 
that services of niece in boarding and 
nursing her aunt were rendered gra- 
tuitously, especially where niece and 
aunt had lived in separate domestic 
establishments, and aunt had moved in 
only at time services began to be ren- 
dered.—_In re Limehouse’s Estate, 16 

S.H.2d 1, 198 S.C. 15. 


rendered.—Royer v. Board of County 


Sup’rs of Albemarle County, 10 S.E. 
2d 876. 
§ 46 

Tex.Com.App. One receiving a bene- 
fit by accepting services of another, 
even though performed in pursuance of 
invalid or illegal contract is bound for 
reasonable yalue of such_ services.— 
Colbert. vy. Dallas Joint Stock Land 
Bank, 150 S.W.2d 771, 136 Tex. 268, 
reversing Dallas Joint Stock Land Bank 
v. Colbert, 127 S.W.2d 1004. 


§ 56 

C.C.A.Cal. Nonpayment of install- 
ment when due under building contract 
will not, under California rule, support 
action on contract for full performance, 
but will support rescission and recov- 
ery in quantum meruit. Civ.Code Cal. 
§ 1691.—Wenzel & Henoch Const. Co. 
v. Metropolitan Water Dist. of Southern 
California, 115 F.2d 25. 

Idaho. In suit to foreclose mortgage, 
providing for release thereof when 
mortgagors satisfactorily completed 
drilling of two wells for mortgagee ‘‘so 
as to furnish a satisfactory flow of wa- 
ter,’ where evidence showed that mort- 
gagors abandoned drilling of one well 
when unable to release bit from forma- 
tion in which it became stuck before 
development of any water in well and 
made no effort to drill other well, and 
there was no evidence that dry hole, 
with bit fast in bottom thereof, was of 
value to mortgagee or any One, court’s 
failure to find that mortgagors were 
entitled to compensation for partial 
drilling of one well on quantum meruit 
basis was not error.—Eastern Idaho 


Loan & Trust Co. v. Blomberg, 113 
P.2d 406. 
Idaho. Where one party to a con- 


tract for services renders it impossible 
for the other party to carry out the 
contract, the latter may recover on a 
quantum meruit for the services ren- 
dered up to the time of the breach.— 
Pierson v. Pierson, 115 P.2d 742. 

Mo. Where a contractor is prevented 
by the other party from fulfilling a 
building, contract, he may recover rea- 
sonable compensation for his work and 
labor regardless of the contract price. 
—Fuhler v. Gohman & Levine Const. 
Co., 142 S.W.2d 482. 


§ 67 ; 

D.C.Md. Under Maryland law, where 
contractor undertakes to do. certain 
work for owner and in 
thereof -unforeseen and not. contem- 
plated difficulties arise, and thereupon 
owner promises to pay contractor addi- 
tional compensation, contractor may re- 
cover therefor on a quantum meruit or 
for additional price agreed upon.— 
Schiavi y. Mayor and City Council of 
Baltimore, 40 F.Supp. 184, 

Tex.Civ.App. One who has rendered 
services in addition to those stipulated 
in express contract can recover there- 
for where services rendered were per- 
formed at request or with knowledge 
or consent of other party, and the 
acceptance of the services by the other 
party raises the presumption that sery- 
ices were given and received in expecta- 
tion of being paid for, where circum- 
stances are such that person who re- 
ceived them was benefited and under- 
stood or ought to have understood that 
the services were to be compensated 
for.—City of Galveston v. O’Mara, 146 
S.W.2d 416, error granted. 
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Pa.Com.Pl. Where suit is brought for 
the price of labor and materials rather 
than on a contract, the plaintiff must 
set forth in, his statement of claim, or 
in an exhibit attached thereto, the 


performance © 


‘\ 


\ 


a 
vy aterial andthe rate 
Reichert v. Houser, 7 Sch.Reg. 
SILOM Ga 3 | 
In action by engineer for 
services and expenses in construction 
of pipe line and storage tank; fact 
that plaintiff only set out in petition 
final result of his work by describing 
pipe line route which was adopted by 
defendant and over which the line was 
constructed did not preclude plaintiff 
from showing all work he had done be- 
fore, and hence evidence concerning 
another right of way and regarding 
plaintiff’s interviewing property own- 
ers from whom rights of way had to 
be obtained over both routes was ad- 
missible.—Swart v. Lisbon Iberia Oil 
Corporation, 197 So. 152. 
' 8 111 } 
Ohio App. When parties stand in 
family relationship to each other, serv- 
ices performed by one for the other 
are presumed to be gratuitous, but, 
when such relationship does not ap- 
pear, the presumption is to contrary.— 
Corbin v. Bort, 35 N.H.2d 984. 


La.App. 


§ 112 
Ind.App. Where complaint asked 

court to allow defendant, out of plain- 
tiff's property in defendant’s posses- 
sion, the reasonable value of services 
rendered by defendant, such allegation 
did not place upon plaintiff any burden 
of proving the extent or value of de- 
-fendant’s services, but defendant had 
such burden.—Lowman v. Lowman, 33 
N.E.2d 780. 

§ 113 


Conn. In action on common counts 
to recover for services and materials 
furnished to defendant in connection 
with remodeling a building for a third 
party, where plaintiff was unaware of 
a conditional sales contract between 
defendant and third party, respecting 
remodeling of building, such contract 
and defendant’s testimony as_ to 
amount paid defendant by owner of 
building on signing of contract were 
not admissible to show extent of work 
which defendant had contracted to per- 
form for third party in remodeling 
building and to raise an inference that 
because work performed by plaintiff 
was not within scope of contract de- 
fendant did not expect to pay for such 
work.—Butler v. Solomon, 18 A.2d 685. 
127 Conn, 613. 


§ 120 

Ky. One seeking to establish that 
services rendered for a member of the 
family or one closely related by con- 
sanguinity were not rendered gratui- 
tously has burden of overcoming by 
clear and convincing evidence the pre- 
sumption that the services were per- 
formed for mutual benefit of the par- 
ties or as a duty which one relative or 
member of the family owes another.— 
Rhoads v. Laswell’s Adm’r, 143 S.W.2d 
175, 283 Ky. 655. 

The testimony in each case must de- 
termine whether facts show that one 
receiving services from a member of 
the same family or one closely related 
by consanguinity expected to pay 
therefor, and that one who rendered 
them expected to be compensated.— 
Rhoads y. Laswell’s Adm’r, 143 S.W. 
2d 175, 288 Ky. 655. 


§ 121 

Idaho. Evidence was sufficient for 
jury to find that father entered into 
contracts with his sons to pay them 
monthly sums and to furnish room and 
board for services and that father ren- 
dered it impossible for sons to carry 
out contracts by requiring them to 
leave his premises and consequently 
to discontinue the services, thus entitl- 
ing sons to recover on a quantum 
meruit for services rendered after 
reaching their majority.—Pierson vy. 
Pierson, 115 P.2d 742. 

Il.App. In action for compensation 
for services rendered in procuring a 
new factory site for manufacturing 
company, conflicting evidence warrant- 
ed finding that plaintiff had been en- 
gaged by company for that purpose 
without any agreement as to basis of 
compensation, and that plaintiff was 


attention the site ultima 


Wad Rass, 40 phe 
instrumental in mpany’s 
leased by 
ee cari y. Ahlberg Bearing Co., 32 
N.E.2d 663, 309 Il.App. 128, trans- 
ferred 26 N.H.2d 499, 373 Ill. 455. 
Mich. In action on a contract for 
architectural services, wherein plaintiff 
also declared on the common counts, 


sete 
calling 


proof as to value of plaintiff's services | 


was insufficient to sustain a recovery 
on the common counts.—Wetzel v. Rob- 
erts, 295 N.W. 580, 296 Mich. 114. 


i Pepe 
Or. Evidence held to authorize re- 
covery for services performed, on issue 
of termination of written employment 
contract under which sole compensation 
was to be board and room.—Smith v. 


Dunn, 107 P.2d 985. 
§ 123 
Iill.App. In action for compensation 


for services rendered in procuring a 
new factory site for manufacturing 
company, conflicting evidence warrant- 
ed finding that plaintiff had been en- 
gaged by company for that purpose 
without any agreement as to basis of 
compensation, and that plaintiff was 
instrumental in calling to company’s 
attention the site ultimately leased by 
it.—Grattan vy. Ahlberg Bearing Co., 32 
N.E.2d 663, 309 Ill.App: 128, trans- 
ferred 26 N.EH.2d nee 373 Ill. 456. 
1 


§ 

©.C.A.Mont, Whether plaintiff at re- 
quest of defendant performed services 
for defendant as superintendent’ and 
foreman in building and construction 
of camp buildings so as to entitle 
plaintiff to recover reasonable worth of 
services rendered was for jury.— 
Barman: Carties Co. v. Maehl, 117 F.2d 


Ga.App. In action by subcontractor 
to recover for the value of labor and 
materials expended in painting and 
repairing defendant’s building pur- 
suant to alleged contract with defend- 
ant’s manager, question of defendant’s 
liability to subcontractor was for jury. 
—Highsmith v. National Linen Service 
Corporation, 10 eee 287. 

1 


§ 

C.C.A.Okl. Where proposal of con- 
tractor for construction of plant for 
corporation did not mature into a bind- 
ing contract, but corporation repeated- 
ly urged contractor to proceed with 
work and pursuant to such request 
and anticipating that proposal would 
become valid contract, contractor went 
forward with work but subsequently 
corporation declined to proceed further, 
corporation was liable for reasonable 
value of material fabricated in con- 
tractor’s plant together with cost of 
labor in such fabrication and_ for 
amount which contractor was obliged 
to pay others for material being fabri- 
eated elsewhere.—J. P. C. Petroleum 
Corporation y. Vulcan Steel Tank Cor- 
poration, 118 F.2d 713. 

Where contractor making proposal 
for construction of plant for a corpo- 
ration entered into contract with con- 
tractor’s chief engineer regarding his 
compensation during erection of plant 
and providing for discontinuance of 
regular salary during execution of con- 
tract, the. corporation upon declining 
to proceed further with proposed con- 
struction of plant, after having urged 
contractor to proceed with work, be- 
came liable for reasonable value of 
services of chief engineer and in view 
of fact that the contractor had paid 
the engineer for his services, it was 
immaterial whether liability of the cor- 
poration was direct to the contractor 
or to the engineer.—J. P. C. Petroleum 
Corporation vy. Vulean Steel Tank Cor- 
poration, 118 F.2d 713. 

C.C.A.Pa. With regard to claim upon 
quantum meruit, a person of full ‘ca- 
pacity, who, pursuant to a contract 
with another, has performed services 
or otherwise has conferred a benefit up- 
on him, is not entitled to compensation 
therefor other than in accordance with 
the terms of the bargain unless the 
transaction is rescinded for fraud, mis- 
take, duress, undue influence, or illegal- 
ity, or unless the other has failed to 
perform his part of the bargain.—Frank 
y. Allegheny County, 119 F.2d 614. 

Ill.App. Where plaintiff was not a 


licensed real esta 
of compensation h 
plaintiff could recover only for reason- 


‘rath eect 
te broker and no 
ad been agreed 


4 


asi 


spe 


able value of services rendered and ev 
dence justified an award of $1,50 
Grattan y. Ahlberg Bearing Co., 32° 
B.2d 663, 309 Ill.App. 128, transferred 
26 N.H.2d 499, 373 Ill. 455. Beg 
Minn. Either an individual or. 
public utility, performing or provid: 
labor or service, is entitled to reas 
ably adequate compensation for t 
which is furnished.—Scandrett v. 
gins, 296 N.W. 26. eg ae 
Tex.Com.App. In suit on quantuni 
meruit for services, the law fixes meas- 
ure of recovery, implying a promise to 
pay reasonable value of services.—Col- 


bert v. Dallas Joint Stock Land Bank, — 


150 S.W.2d 771, 136 Tex. 268, rever: 

ing Dallas Joint Stock Land Bank 

Colbert, 127 S.W.2d 1004. } a 
§ 137 


Ill.App. Where plaintiff was not tei 


licensed real estate broker and no 
is of compensation had been agree 
upon, plaintiff could recover only fo 
reasonable value of services rende 
and evidence justified an award of $ 
500.—Grattan y. Ahlberg Bearing 


$3,410.83 for personal car 
nature of practical nursing of tu 
cular boarder for 5 years and 5 m¢ 
was reasonable compensation. 
Breitzman’s Estate, 294 N.W. 4 
Wis. 96. : 

§ 138 


Cal. One rendering continuing sery 
ices at request of promisor fo or 
pensation to be paid on termina 
services can recover reasonable 
of such services as distinguishe ” 
contract price of services.—Reeves v 
Vallow, 104 P.2d 1017, superseding 95 
P.2d 945. sh 


WORKMEN’S COMPENSATION 2 


Workmen’s Cor 
“social 


8 
N.J.Com.Pl. The 
pensation Act is 
and 


§ 5 ile 
D.C.W.Va. The intent of the W 
Virginia Workmen’s Compensation 
is to give an employee an entirely 
remedy in addition to the one he | 
at common law or under the wrongft 
death statute. Code W.Va.1931, 23-1-1 
et seq., 55-7-5, 6—Crab Orchard Im 
Co. v. Chesapeake & O. 
Supp. 580. : 
The West Virginia Workmen’ 
pensation Act merely provides an a 
ditional remedy for protection of 
injured employee, or his dependents 


-~ 


55-7-5, 6—Crab Orchard Imp, Gor won 
Chesanenie & O. Ry. Co., “33. F.Supp. | 
f et 


Ariz. 


its extent and limitations. . 


Rev.Code 
1928, § 1391 et seq., 


as amended.— 


Paramount Pictures v. Industrial Com- 


mission, 106 P.2d 1024. 

Idaho. The Compensation Law pro- 
vides a special remedy not known to 
the common law, and the act itself 
deprives the workman ot his common- 
Jaw right and provides indemnities 
specified in lieu thereof, Code 1932, § 
43-901 et seq.—Close v. General Const. 
Co., 106 P.2d 1007. 

La.App. The Compensation Law is 
separate and distinct from any other 
law or branch of the law and is gov- 
erned solely by the provisions of the 
statute creating it. Act No. 20 of 1914, 
as amended.—Brownfield v. Southern 
Amusement Co., 198 So. 670, annulled 
198 So. 656, 196 La. 73. 

Mass. The Workmen’s.Compensation 
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The right to compensation is 


purely statutory in nature, and resort _ 
must be made to. statute to determine 
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Law creates rights and remedies and 


known to common or statutory law, 
and to parties properly within its terms 
it abolishes old legal rights and obliga- 
tions and creates a new relation with 
its peculiar statutory incidents. G.L. 
Beecher id.)i ic. 615.2; §) 10 ets! iseq-—In_ re 
- Opinion of the Justices, 34 N.E.2d 527. 
N.Y. The right to compensation for 
- injuries sustained by an employee is a 
right created by statute, and the In- 
dustrial Board is the only _ tribunal 
with authority to hear and determine 
the claim for compensation in the first 
~ instance. Workmen’s Compensation 
Law, § 20.—Powers vy. Porcelain Insula- 
s tor Corporation, 32 N.E.2d 790, 285 
Buu Ney. (54: 
wal -Pa.Super. - Liability of borough for 
compensation for injuries to or death 
of employees thereof without negligence 
on borough’s part can arise only un- 
i der statutory enactment.—Shindledeck- 
er y. Borough of New Bethlehem, 20 
A220. 867, 145 Pa.Super. 77. 
There is no public policy of common- 
wealth as to compensation for acci- 
- dental injuries to or death of employees 
! except as expressed in workmen's com- 
pensation statutes.—Shindledecker  v. 
Borough of New Bethlehem, 20 A.2d 
867, 145 Pa.Super. 77. 
Courts can sustain only such work- 
men’s compensation awards as are 
‘within scope of liability imposed by 
Legislature in compensation statutes.— 


Shindledecker v. Borough of New 
Bethlehem, 20 A.2d 867, 145 Pa.Super. 
noe ee 


7 °S$.D. Proceedings under the compen- 
sation law are purely statutory and 
' rights of parties and manner of proce- 
dure under the law must be determined 
by its provisions, SDC 64.0101 et seq.— 
Chittenden y. Jarvis, 297 N.W. 787. 
Wash. All rights of injured work- 
-. men, under Workmen’s Compensation 
Act, must be found in the act.—Har- 
-—- rington v. Department of Labor and In- 
-_—s dustries, 113 P.2d ae 


‘Idaho, Theoretitally, the Workmen's 
~ Compensation Law was not intended to 
provide for payment of damages to in- 
- jured workman, but only to compensate 
him for loss of earning power. Code 
1932, § 43-901 et seq.—Olson v. Union 
MePacwR. Co. L12"P.2d° 1005.” 

Minn. An employer’s liability under 
the compensation act for an employee's 
injuries is determined by the stand- 
ards fixed by the act, whereas the 
amount of recovery from a third per- 
son by an employee who has been in- 
jured through the negligence of the 


‘nr third person is measured by the com- 
~ mon-law standard of damages. Ma- 
Bae. son's Minn.St.Supp.1940, § 4272-1 set 
| geq.—Gleason y. Sing, 297 N.W. 720. 


§ 7 
D.C.W.Va. The intent of the West 
Virginia Workmen’s Compensation Law 
‘is to give an employee an entirely new 
yemedy in addition to the one he had 
Bs, at common law or under the wrongful 
- death statute, Code W.Va.1931, 23-1-1 
* et seq.. 55-7-5, 6—Crab Orchard Imp. 
Co. vy. Chesapeake & O. Ry. Co., 33 F. 
“Supp. 580. 
‘ “ihe West Virginia Workmen’s Com- 
bY 
; 


d pensation Act merely provides an ad- 
A ditional remedy for protection of an 
injured employee, or his dependents if 
he is killed. over and above the com- 
mon-law action for negligence vested in 
the injured employee or the statutory 
cause of action vested in his personal 
representative by the wrongful death 
statute, and does not afford the em- 
ployer any recourse against third party 
whose negligence caused the injury. 
Code W.Va.1931, 238-1-1 et seq., 55-7-5, 


6.—Crab Orchard Imp. Co. v. Chesa- 
peake & O. Ry. Co., 33 F.Supp. 580. 
Cal.App. Provision of charter of 


city of Sacramento providing for sys- 
tem of benefits for physically disabled 
city employees, and providing that 
money paid under such provision could 
be deducted by city in event of a 
workmen’s compensation award, provid- 
ed for a “compensation” system and not 
a “pension” system, and did not au- 
thorize pension board to deduct amount 
of compensation award from allowance 


procedure all its own not previously 


WORKMEN'S COMPENSATION A 


due widow of deceased employee under 
city retirement system, St.1935, pp. 
2516, 2517, §§ 172, 173(e) (1).—Vero Vv. 
Sacramento City Employees’ Retire- 
ment System, 107 P.2d 82. 

Mo. The compensation act is a 
“Workmen’s Compensation Act” and 
not an “Employers’ Compensation Act.” 
Mo.St.Ann. § 3299 et seq., 8229 et 
seq.—Soars v. Soars-Loyelace, Inc., 142 
S.W.2d 866. 
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Ill. The employer is not an insurer, 
but is responsible only within provi- 
sions of workmen’s compensation act. 
Smith-Hurd Stats. ec. 48, § 138 et seq. 
—Mt. Olive & Staunton Coal Co. v. In- 
dustrial Commission, 30 N.H.2d 32, 
374 Ill. 461. 

Ill. Under the Compensation Act, an 
employer is not intended to be an in- 
surer of the safety of his employees. 
Smith-Hurd Stats. ce. 48, § 138 et seq.— 
City of Chicago v. Industrial Commis- 
sion, 33 N.E.2d 428, 376 Ill. 207. 

La. The employer is not an insurer 
of his employees under the Workmen’s 
Compensation Act.—Nickelberry v. Rit- 
echie Grocer Co., 200 So. 330, 196 La. 
1011, affirming 199 So. 415. 

Mich. The compensation law is to be 
liberally construed to provide indemnity 
for accidents peculiarly incidental to 
employment, but it is not intended to 
be health, accident, and old age insur- 
ance and spread general protection over 
risks common to all and not arising 
out of and in the course of employ- 
ment. Comp.Laws 1929, § 8407 et seq. 
—Simpson v. Lee & Cady, 293 NW. 
718, 294 Mich. 460. 

Mo.App. The legislature in enacting 
Workmen’s Compensation Act did not 
intend to make the employer an “‘in- 
surer” against all accidental injuries 
to an employee while in the course of 
employment, but only such injuries 
arising from or growing out of risk 
peculiar to nature of work in the scope 
of the employee’s employment and in- 
cidental to such employment, and in- 
juries which can be traced to some risk 
or hazard to which the employee is 
exposed in a special degree by reason 
ot his employment and risks to which 
all persons’ similarly situated are 
equally exposed and not traceable in 
some special degree to the peculiar em- 
ployment are excluded. Reyvy.St.1939, § 


3691, Mo.St.Ann. § 3301, p: 8232.— 
Morrow y. Orscheln Bros. Truck Lines, 
151 S.W.2d 138. 

Mont. An employer is not insurer 


of his employees against accidental in- 
juries at all times during period of 
employment.—Griffin v. Industrial Ac- 
cidental Fund, 106 P.2d 346. 


N.D. The compensation fund is not 
a health or life insuranee fund, nor an 
accident insurance fund except to a lim- 
ited degree. Comp.Laws Supp.1925, §§ 
396a1, 396a2.—Sandlie v. North Dakota 
Workmen’s Compensation Bureau, 295 
N.W. 497. 

N.D. The workmen’s compensation 
fund is created to protect workmen, 
but it is limited to injuries by acci- 
dent occurring in the course of em- 
ployment, and is not a health or acci- 


dent insurance’ fund. Comp.Laws 
Supp.1925, § 396a10, as amended by 
Laws. 1935, ce. 286, 4.—Booke_ yv. 


Workmen’s Compensation Bureau, 297 
NiW. 779, 70 N.D. 714. 

N.D. The Workmen’s Compensation 
Act does not provide for general health 
insurance or for general accident in- 
surance, and covers neither accidents 
sustained nor diseases contracted by 
an employee outside of his employ- 
ment. Laws 1919, c. 162, § 1 et seq.— 
McKinnon y. North Dakota Workmen’s 
Compensation Bureau, 299 N.W. 856. 
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Ga.App. Negligence of an employee, 
in continuing to work after knowingly 
inhaling fumes while doing electric 
welding in manhole under street, did 
not constitute a bar to compensation, 
Code 1933, § 114-102.—Lumbermen’s 
eo Casualty Co. v. Lynch, 11 8.H.2d 
699. 

Ga.App. State compensation acts are 
based on a theory of compensation en- 
tirely distinct from the previously ex- 


.. 
~ 


isting theories of damages at common 
law or .by statute arising out of a 
tort or breach of contract, and a claim 
for compensation under a compensa- 
tion act is not a claim for damages 
for injuries to person or property. 
Code 1933, § 114-101 et seq.—City of 
Brunswick v. King, 14 8.B.2d 760, con- 
forming to answer to certified question 
14 S.E.2d 461. 


Idaho. The Workmen’s Compensa- 
tion Act is a remedial and special law 
providing compensation for injured 


employees without reference to -negli- 
genee on part of either employer or 
employee. Code 1932, §§ 43-902, 43- 
1004.—Lebak y. Nelson, 107 P.2d 1054. 

Idaho. The. question of negligence 
does not enter into consideration of 
claim for compensation by injured 
workman. Code 1932, §§ 43-902, 70- 
102.—Olson y. Union Pac. R. Co., 112 
P.2d 1005. 

La.App. An award under the Work- 
men’s Compensation Act is not made 
on the theory that a tort has been. 
committed but on the theory that the 
act is read into and becomes a_ part 
of the contract of employment. Act 
No. 20 of 1914, as amended.—McKane y. 
Nee Amsterdam Casualty Co., 199 So. 

La.App. The mere negligence of em- 
ployee does not preclude his: recovery 
of compensation for an injury resulting 
therefrom. Act No. 20 of 1914, as 
amended.—Johnson y. G. M. Johnson 
Lumber Co., 200 So. 48. 


N.Y.Sup. An employer or insurance 
carrier must prgyide statutory compen- 
sation for accidental injury arising 
out of and in course of employment 
regardless of whether injury was due 
to employer’s negligence, and as 
against employer, the statutory remedy 
is exclusive, but the common-law rem- 
edy against a person not in the same 
employ whose wrong or _ negligence 
caused the injury remains intact, and 
provision in Workmen’s Compensation 
Law relating to third-party actions 
was not intended to inure to benefit of 
such person. _Workmen’s Compensa- 
tion Law, § 29.—McCue v. J. F. Shea 
Co., 24 'N.Y.S.2d 3807, 175° Mise. 557, 
animes 24 N.Y.S.2d 130, 260 App.Div. 

Tex.Civ.App. An injury caused by 
negligence of employee is compensable 
so long as causal connection between 
employment and injury remains. Ver- 
non’s Ann.Civ.St. art. 8306 et seq.— 
United Employers Casualty Co. vy. 
Barker, 148 S.W.2d 260. 


Va. A proceeding under the Work- 
men’s Compensation Act is not one for 
damage for a wrong done but is a pro- 
ceeding to obtain compensation for a 
loss sustained by reason of disability. 
Code 1936, § 1887(29) et seq.—Burl- 
ington Mills Corporation vy. Hagood, 13 
S8.H.2d 291. 
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Colo. The functional disability of 
an injured workman, compared. with 
that of a normal man, does not control 
in fixing his compensable status, since 
term “disability” as used in Compen- 
sation Act means industrial disability 
or loss of earning capacity and not 
mere functional disability, but under 
express provisions of statute covering 
awards for permanent partial dis- 
ability, evidence of degree of func- 
tional disability is admissible as re- 
lating to the general physical condi- 
tion of the injured employee. ’35 C. 
ee Cae §§ 356, Boro v. In- 
dustria ommission of Colora 
P.2d 1087. SoU 

Mo.App. The purpose of the Work- 
men’s Compensation Act is to provide 
indemnity for loss of earning power 
and disability to work and not indem- 
nity for pain, suffering, or physical ail- 
ment, Mo.St.Ann. § 3299 et seq., p. 
8229 et seq.—Dauster v. Star Mfg. Co. 
145 S.W.2d 499 , 

N.J.Dept.Labor, Compensation is 
paid for disability which ensues from 
injury, and not for specific injury it- 
self.mKersner y. New. Jersey Good 
Humor Ice Cream Co., 16 A.2d 453, 18 
N.J.Mise. 688. 

S.C. The object of the Workmen's 


of an employee’s capacity to earn, or 
from the deprivation of support from 
his earnings, and not to indemnify for 
any physical ailment or impairment as 
Such, except in the classes of cases 
specifically provided in the act, and to 
exclude from allowable elements of 
compensation everything except dimi- 
nution of earning power. Code Supp. 
1936, § 7035-1 et seq—Jewell v. R. B. 
Pond Co., 15 S.E:2d 684, 198 S.C. 86. 
Tex.Civ.App. The Workmen’s Com- 
pensation Act is not intended to com- 
pensate employee merely for loss of 
earnings, but for loss of earning ca- 
pacity, at a wage rate based on his 
capacity to earn when employed full 
time. Vernon’s Ann.Civ.St. art. 8309, 
§ 1, 1st subds. 1-3, 5.—Traders & 
General Ins.’ Co. v. Turner, 149 S.W.2d 
593, error dismissed, judgment correct. 
Wash. The theory upon which com- 
pensation is allowed to an injured 
workman is that such workman has 
sustained a loss of earning power, or 
capacity to earn money.—Harrington v. 
Department of Labor and Industries, 
173 Pi2d 518 
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Fla. The provisions of the Work- 
men’s Compensation Act are optional, 
and if accepted, the relation of employ- 
er and employee being contractual, the 
terms of the act are to be read into 
every contract of service between those 
subject to its terms. Acts 1935, c¢. 
17481, as amended by Acts 1937, c¢. 
18413.—Chamberlain v. Florida Power 
Corporation, 198 So. 486. : 

La. An employer’s obligation to pay 
compensation to employee is statutory 
and is not result of “contract” and is 
not governed by law relating to private 
contracts. Act No. 20 of 1914.—Brown- 
field v. Southern Amusement Co., 198 
So. 656, 196 La. 73, annulling 198 So. 
670. 

La.App. The rights and obligations 
of employer and employee under a 
workmen’s compensation act which is 
elective arise solely out of the con- 
tract of employment.—McKane v. New 
Amsterdam Casualty Co., 199 So. 175. 

An award under the Workmen’s 
Compensation Act is not made on the 
theory that a tort has been commit- 
ted but on the theory that the act 
is read into and becomes a part of 
the contract of employment. Act No. 
20 of 1914, as. amended.—McKane y. 
New Amsterdam Casualty Co., 199 So. 

Sra lias, 

Miss. The obligation under Work- 
men’s Compensation Law is one which 
courts generally, including Alabama 
courts, hold is ‘contractual’. Code 
Ala.1923, § 7534 et seq—Gulf M. & 
N. R. Co. v. Madden, 200 So. 119. 

N.J.Com.Pl. The fundamental basis 
under the procedure of the Workmen’s 
Compensation Act rests upon a contract 
between employer and employee either 
by express or implied consent, and to 
warrant a recovery under the act it 
must appear that injury was caused 
by accident, and that the accident arose 
out of and in the course of the employ- 
ment.—Greif v. Betsy Ross Ice Cream 
Co., 20 A.2d 597,19 N.J.Misc, 397. 

N.J.Dept.Labor. The only contract 
supporting a petition under the Com- 
pensation Act is that conclusively pre- 
sumed by-the act from the fact of em- 
ployment, which is that in case of ac- 
cident within terms of the act there 
shall be compensation, and right to re- 
covery rests on contract presumed by 
statute to have been made at time of 
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Pa.Super. Upon employer and_em- 

ployee accepting provisions of Work- 
men’s Compensation Act, their rela- 
tions become contractual. 77 P.S. 
1 et seq., 461.—Polk v. Western Bed- 
ding Co., 20 A.2d 845, 145 Pa.Super. 
142; Stevenson vy. Westmoreland Coal 
Co., 21 A.2d 468. 

Utah. The Workmen’s Compensation 
Act is intended to be operative by 
virtue of the status of employer and 
employee, and not on theory of con- 
tract, express or implied, between 
employer and employee.—Fay vy. In- 
dustrial Commission, 114 P.2d 508. 

§ 15 

C.C.A.Mo. The purpose of lLong- 
shoremen’s Compensation Act was to 
give longshoremen a national work- 
mens compensation law which would 
provide protection previously lacking 
because they could not come within 
state compensation laws. Longshore- 
men’s and Harbor Workers’ Compensa- 


tion Act, 33 U.S.C.A. § 901 et seq.— 


Bassett v. Massman Const. Co., 120 
F.2d 230, reversing Massman Const. 
Co. v. Bassett, 30 F.Supp. 813. 

Alaska. 
Compensation Laws is that industry 
should bear the burden of its own ac- 
cidents.—Territory of Alaska yv. Alas- 
ka Juneau Gold Mining Co., 9 Alas- 
ka 360. 

Cal.App. The purpose of the Work- 
men’s Compensation Act is to place 
liability for industrial injuries upon 
industry rather than upon the work- 
men. S8t.1937, p. 265, § 3201 et seq.— 
State Compensation Ins. Fund vy. In- 
gustrial Accident Commission, 116 P.2d 


Del.Super. The Workmen’s Compen- 
sation Law was passed for the mutual 
benefit of employers and employees 
directly engaged in regular course of 
industrial or business life. Rev.Code 
1935, § 6071 et seq., as amended.— 
Gooden y. Mitchell, 21 A.2d 197. 

Ind.App. Purpose of Workmen’s 
Compensation Act is to provide for 
dependents of an employee who acci- 
dentally meets with injury or death 
insemployment, and to accomplish ben- 
eficent purpose intended the act should 
be given a broad construction. Burns’ 
Ann.St.1933, §  40-1403.—Welch_ v. 
wal Aircraft Industries, 29 N.E.2d 

Iowa. The broad purpose and object 
of the compensation statute is to im- 
pose upon industrial enterprise the 
burden and costs of hazards of employ- 
ment and to make such cost a part of 
the overhead of the trade or business. 
Code 1939, § 1361 et seq.—Tepesch y. 
Johnson, 296 N.W. 740. 


Kan. The Workmen’s Compensation 
Act is founded broadly upon consid- 
erations of public policy, its purpose 
being to provide protection to work- 
men within the limit established by 
the act, and particularly in hazardous 
employments. Gen.St.1935, 44-501 to 
44-565.—Matlock v. Hollis, 109 P.2d 
TOP oS) Ian eae tog) AG bee lS L 6s 

Ky. Compensation statutes were not 
designed to foster any species of con- 
fiscation, and no court is authorized by 
them to take the property of the em- 
ployer and deliver it to the employee 
unless justified under the terms of the 
statute in doing so. Ky.St. § 4880 
et seg.—Howard v. Dawkins Log & 
Mill Co., 143 S.W.2d 741, 284 Ky. 9. 

La. The purpose of Workmen’s Com- 
pensation Law is to provide means of 
subsistence to employee during a, spe- 
cific time when his earning capacity 
has been partially or entirely destroyed, 
either temporarily or permanently, by 
injury received in course of employ- 
ment, and to provide means of sub- 
sistence to dependents of employee for 
his death if caused by injury. Act No. 
20 of 1914.—Brownfield v. Southern 
Amusement Co., 198 So. 656, 196 La. 
73, annulling:198 So. 670. 

Mo.App. The Workmen’s Compensa- 
tion Act was designed as a complete 
change in the relationship theretofore 
existing between employer and em- 


The theory of Workmen’s 


ployee and as ; 
vide for their respective 
of any accidental injury | 
Ployee arising out of and in the ec 
of his employment. Mo.St.Ann. § 
et seq., p. 8229 et seq.—Dauster Vv. 
Mfg. Co., 145 S.W.2d 499. 
N.J.Com.Pl. The Workmen’s _ 
pensation Act is “remedial” in n 
and its basic principle is indemni 
Greif vy, Betsy Ross Ice Cream Co 
AvZds 59:7,) 19) No Mise: 3/9 ere 
N.Y,App.Div. The Workmen’s Co 
pensation Law is remedial legislat. 
designed to minimize human _ burde 
and to accomplish their equitable d 
tribution, and hence should be libera 
ly interpreted. Workmen’s Compensa 
tion Law, § 15, subds. 8, 9; §§ 25- 
56.—Commissioner of Taxation — 
Finance v. Riger Bldg. Corporation 
N.Y.S.2d 378, 260 App.Div. 358, app 
denied 23 N.Y.S.2d 832. Appeal grante 
N.D. The compensation fund is es-_ 
tablished to afford sure and eels 
relief to an employee who suffers ar 
injury arising in the course of 
employment, the term “injury” incl 
ing accident and any disease pro 
mately caused by the employm 
Comp.Laws Supp.1925, §§ 396a1, 396a 
—Sandlie v. North Dakota wont 


Okl. The purpose of the Comp 
tion Law is not to provide indem 
for injury, but to afford compe 


by disability to 
work. 85 OkI1.St.Ann. 
pees v. Moran-Buckner Co., 11 
938. : f 
R.I. One of objects of Wo 
Compensation Act is to protect A 

jured employee against consequence 


or destruction of earning capacity by 
substituting benefits which act grants — 
for weekly wages that such employee 
would have earned but for h S 
ability. Gen.Laws 1938, ¢. 300, a1 
1 et seq., § 1 et seq.—Hingeco Mfg. Co. 
v. Haglund, 14 A.2d 233. | Bae gh 
R.I. One of chief objectives | 
Workmen’s Compensation Act is to re 
quire industry, in first instance 
least, to take care of casualties occu 
ring therein and thus save gene 
public from being compelled to be 
more or less substantial portion of 
burden out of the public rever 
Gen.Laws 1938, c. 300, art. 1 et se 
1 et seq.—Carpenter y. Globe Indem 
Co., 14 A.2d 235, 129 A.L.R. 41 


S.C. Workmen’s compensatio 
constitute a form of social legi 
and were enacted primarily fo: 
benefit, protection, and welfare 
working men and their dependents, to 
relieve them of uncertainties of trial — 
in suit for damages, to cast on industr 
in which they are employed a share of 
burden resulting from ‘industrial — 
cidents, and to prevent burden of ; 
jured employees and their dependen 
becoming charges on society. Ac 
July 17, 1935, 39 St. at Large, p. 
—Cokeley v. Robert Lee, Inc, 1 
H2d S89 so 75S Catone ; 

S.C. The primary purpose of Work- 
men’s Compensation Act is to prot 
workman who actually does employer 
work. Act July 17, 1935, 39 St. % 
Large, p. 1231.—Smith y. Fulmer, 
S:B2d 681) 193 sS:C. 708 c 

Va. The Workmen’s Compensat 
Act was enacted for the benefic 
purpose of attaining a humanitaria 
end which had previously been frus- 
trated by the inexorable rules of the 
common law. Code 1936, § 1887(1) et 
seq.—Burlington Mills Corporation y. 
Hagood, 13 8.H.2d 291. 

The purpose of the Workmen’s Com- | 
pensation Act is to provide compensa- 
tion to a workman for the loss of his 
opportunity to engage in work when 
his disability is occasioned by an in- a 
jury suffered from an accident arising 
out of and in the course of his em- . 
ployment. Code 19386, § 1887(1) et seq. Bs 
—Burlington Mills Corporation vy. Ha- ~~ 
good, 13 S.H.2d 291. 

Wash, ‘Whe purpose of the Compen- 
sation Act is to provide compensation 
for workmen injured in extrahazard- 
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ous occupations, as defined in the act, 
and the funds created by the act, to- 
gether with the revenues by which 
they are sustained, are trust funds 
devoted to the special purposes des- 
ignated by the act. Rem.Rey.Stat. § 
7673 et seq.—Mason-Walsh-Atkinson- 


- Kier Co. vy. Department of Labor ‘and 


‘Industries, 105 P.2a 832 
§ 16 


Pa.Super. The provision in Work- 


} men’s Compensation Act of 1937 that 
all other acts and parts'‘of acts incon- 


sistent with the provisions of the 


present act are hereby repealed does 


nothing more than state what would be 


the effect of the statute without such 


a clause, since all inconsistent acts and 
parts of acts would be repealed by 
mplication. 77 P.S. § 1 note—Com- 
nonwealth vy. Gross, 21 A.2d 238, 145 
Pa Super. 92. : 

- Insofar as Workmen’s Compensation 
Act of 1939 is a re-enactment of Work- 


‘men’s Compensation Act of 1937, it is 


uf 
sation 


“eontinuance’ of such act, but insofar 
act of 1939 is in conflict with act. 


. By changing the nature of 

e offense to one of higher penal sig- 
nificance and ineréasing both fine and 
prisonment that might be imposed 
ainst one found guilty of violation, 
e provisions of the act of 1939, P.L. 
77 PS. § 1 et seq., penalizing 


insurance, were repugnant to 
d inconsistent with those of the act 
f 1937. Under the general repealer 
lause, the act of 1937 was repealed by 
e later act of 1939.—Commonwealth 


compensa- 
on is not an “indemnity”? but is more 
the guise of a pension or investment, 


and like life or accident. insurance, is 


not subject to the principle of subro- 


. gation, in absence of statute or specific 


ontractual provision. Code W.Va.1931, 
23-1-1 et seq.—Crab Orchard Improve- 
ment Co. v. Chesapeake & O. Ry. Co., 
15 ¥.2d 277, affirming 33 F.Supp. 580. 
The Longshoremen’s Com- 


snl USEC do y Us ssC. Ak 
901 et seq.—Walliser v. Bassett, 33 


Compensation 
ets, to be constitutional, must not be 


a; arbitrary, unreasonable, or fundamen- 


tally unjust or oppressive.—Territory 
of Alaska y. Alaska Juneau Gold Min- 
ng Co., 9 Alaska 360. 
Ga. The provision in Workmen’s 
Compensation Law permitting injured 


employee to maintain suit against tort- 


paying workman’s 


eet panr.: 13. 
-1.—Lloyd Adams, Ine., v. Liberty Mut. 
Paes. Co; 10.S.B.2d 46, 190 Ga. 633. 


sure on employers to insure 


feasor after having accepted payment 
from tort-feasor for damages sustained, 
and subrogating employer or party 
compensation to 
such right of employee, was violative 
of due process in that recovery was 
authorized on a cause which had pre- 
viously been extinguished by payment. 


Code 1933, § 114-403, as amended by 


‘Laws 1937, p. 530;  Const.Ga. art. 1, § 
U.S.C.A.Const. Amend. 14, § 


§ 19 

Mass. A provision of proposed law 
ereating state insurance fund to pro- 
vide for workmens’ compensation, 
which, for purpose of exerting pres- 
in such 
fund, amended Workmen’s Compensa- 
tion Act by adding provision depriv- 
ing noninsuring employer of defense 
that employee’s injury was not direct 
result of employer’s negligence, would 
not conflict with Constitution of Com- 
monwealth nor of Constitution of Unit- 
ed States. G.L.(Ter.Ed.) ¢c. 152, §§ 27, 
#6.—In re Opinion of the Justices, 34 
N,B.2d 527. 

Mass. The operation and establish- 
ment of state insurance fund to pro- 
vide for workmen’s compensation to be 
administered by instrumentality of 


government of the Commonwealth was 
not beyond scope of “police power’ 
and did not involve expenditure of 
public money for anything other than 
a “public purpose’. G.L.(Ter.Ed.) c¢. 
152, § 1 et seq.—In re Opinion of the 
Justices, 34 N.E.2d 527. 

The Commonwealth in  administer- 
ing state insurance fund through gov- 
ernmental instrumentality would not 
engage in business of insuring pay- 
ment of workmen’s compensation as 
commercial venture where fund was 
to be administered for a publie pur- 
pose, and mere fact that its adminis- 
tration for such purpose was to be 
conducted in manner somewhat sim- 
ilar to that in which business of com- 
pensation insurance was carried on 
for profit by private corporations would 
not render such administration uncon- 
stitutional. G@.L.(Ter.Ed.) ec. 152, § 
et seq.—In re Opinion of the Justices, 
34 N’E.2d 527. 


Provisions of proposed law creating - 


state insurance fund, which changed 
existing Workmen’s Compensation Law 
by limiting insurance thereunder to 
insurance in state insurance fund by 
defining word “insurer” used in the 
law, as amended, as the “state insur- 
ance fund created by this. chapter’’, 
and by providing that ‘self-insurance 
or insurance in any insurer other than 
the state fund is hereby prohibited’, 
were not unconstitutional. G.L.(Ter. 
Ed.) c. 152, § 1 et seq.—In re Opinion 
of the Justices, 34 N.H.2d 527. 
Provisions of proposed law limiting 
workmen’s compensation insurance to 
insurance in state insuranee fund there- 
by created would not deprive insur- 
anee companies of property without 
“due process of law’, nor be uncon- 
stitutional on round that employers 
were deprived of property without ‘‘due 
process of law’, or their present free- 
dom of choice among insurers. G.L. 
(Ter.Ed.) ¢. 152, et seq.—In re 
Opinion of the Justices, 34 N.E.2d 527. 


Mass. Bills purporting to require 
employer to provide in some manner 
for the payment of workmen’s compen- 
sation benefits, which would exert no 
greater compulsion on employers. to 
provide for payment of benefits than 
does the existing law, would be con- 
stitutional. G.L.(Ter.Ed.) ¢. 152, §*1 
et seq.—In re Opinion of the Justices, 
85 N’B.2¢0. 1. 

A bill requiring employers conduct- 
ing hazardous employments to provide 
workmen’s compensation insurance 
which subjected non-insuring employer 
te liability in accordance with com- 
pensation law and to fine for failure to 


insure, would not be invalid, if en- 
acted, and Workmen’s Compensation 
Law as thereby amended would not 


be rendered invalid under Constitution 
of the United States or Constitution of 
Commonwealth. G.L.(Ter.Ed.) ec. 152, 
§ 1 et seq.—In re Opinion of the Jus- 
tices, 35 N.E.2d 1. 


As respects constitutionality of bill, 
imposition on employer of fine for 
failure to provide for workmen’s com- 
pensation was a proper method of en- 
forcing a compliance with the require- 
ment that such compensation be proe- 
vided. G.L.(Ter.Ed.) ¢c. 152, § 1 et seq. 
—In re Opinion of the Justices, 35 N. 
H.2d 1. 

A classification of employments as 
hazardous and nonhazardous in bill, 
with requirement that employer con- 
ducting hazardous employments pro- 
vide workmen’s compensation insur- 
ance, while it remained optional with 
other employers to provide such insur- 
ance, was not an “unreasonable classi- 
fication” resulting in denial of “equal 
protection of the law.” G.L.(Ter.Hd.) 
Cob Biya 1 et ‘seq.5," U.S: C:A Const. 
Amend. 14.—In re Opinion of the Jus- 
tices, 35 N:H.2d 1. 

A bill which would require employers 
to provide for payment of workmen’s 
compensation benefits to their em- 
ployees, and impose penalty for failing 
to make such provision, was not un- 
constitutional by reason of compul- 
sory feature. G.L.(Ter.Hd.) ¢. 152, § 
1 et. seq.—In re Opinion of the Justices, 
35 N.E.2d 1, 


WORKMEN'S COMPENSATION « 


SA RNS BES BO a Ra 
Ohio ne ‘Under the Constitution — 
the Legislature has right to pass such 


legislation as it may determine upon 


in reference to compensation for occu- | 
pevonsl diseases and to omit certain 


eneficial provisions that might relate 
to death from accident and withhold 
them from the compensation for occu- 
pational disease, and as to occupational 
disease Legislature has power to pro- 
vide such compensation and death 
benefits as may seem just even though 
it might result in different compensa- 
tion to dependents of two workmen, 
each of whom died from an occupation- 
al disease, but one of whom might have 
been longer employed in the occupation 
than another. Gen.Code, §§ 1465-68a, 
1465-78 to 1465-82, 1465-89; Const. 
art. 2, § 35.—State ex rel. ‘Lourin v. 
Industrial Commission, 35 N.E.2d 841, 
67 Ohio App. 300. 

Codal provision limiting amount of 
workmen’s compensation award to be 
made to dependents of deceased em- 
ployee whose death resulted from occu- 
pational disease, and basing amount 
payable as compensation for occupa- 
tional disease upon length of em- 
ployee’s service in the occupation, is 
not violative of constitutional provi- 
sion authorizing enactment of laws es- 
tablishing a state fund, created by 
compulsory contribution thereto, for 
purpose of providing compensation to 
employees and their dependents for 
death, injury or occupational diseases. 
Gen.Code, §§ 1465-68a, 1465-82; Const. 
arg. 25 5.—State ex rel. Lourin vy. 
Industrial Commission, 35 N.H.2d 841, 
67 Ohio App. 300. 

Pa.Super.. A compensation award of 
$10 per week for 500 weeks to parents 
for death of son earning $46.75 per 
week, made on ground of partial de- 
pendency pursuant to statute, was 
not unconstitutional because of fact 
that son’s contributions to parents dur- 
ing his lifetime did not exceed $30 
per month. 77 P.S, § 561; P.S.Const. 
art. 3, § 21.—Zahrobsky v. Westmore- 
land Coal Co., 21 A.2d 426. 

The only restraint upon exercise of 
Legislature’s constitutional power to 
fix basis of ascertaining compensation 
is that the rates must be reasonable. 
77_P.S. § 561; P.S.Const. art. 3, § 21. 
—Zahrobsky v. Westmoreland Coal Co., 
21 A.2d 426, 

Reasonableness of compensation rates 
fixed by statute depends, not on effect 
of the statute in an isolated case, but 


upon proof of its over-all effect in a’ 


large number of cases. 77 P.S. § 561; 
P.S.Const. art. 3, § 21.—Zahrobsky v. 
Westmoreland Coal Co., 21 A.2d 426. 
Although past contributions by em- 
ployee to dependents may be competent 
evidence of reasonableness of rate of 
compensation for employee’s death, 
they do not furnish an infallible yard- 
stick, and greater amount may be 
authorized by statute. 77 P.S. § 561; 
P.S.Const. art. 3, 21.—Zahrobsky v. 
Westmoreland Coal Co., 21 A.2d 426. 
Pa.Com.Pl. Section 306(c) of The 
Workmen’s Compensation Act of June 
2, 1915, P.L. 736, as’ reénacted and 
amended by the Act of June 4, 1937, 
Pie L562), 7 PS., §  b1s8h will) moepe 


ay 


= 


held unreasonable and _ therefore vi-- 


olative of art. III, sec. 21, of the Con- 
stitution, P.S., insofar as it provides 
for a minimum award, for the perma- 
nent loss of an eye by a minor em- 
ployed in violation of the child labor 
laws, of $12 a week for 200 weeks 
against the employer, plus a similar 
sum against his insurance carrier, plus 
medical and surgical expenses, in the 
absence of evidence that such award 
would place an undue financial burden 
upon defendant making it impossible 
for him to operate with a reasonable 
return on his investment.—Shadd v. 
Gies, 41 D. & C. 399. 


§ 22 
App.D.C, Under 
Compensation Act, the adequacy of 
remedy provided by provisions for 
review of compensation order must be 
tested not by rule of equity practice, 
but by the Constitution, and as so 
tested employer would not be deprived 
of “due process of law’ even if an 


Longshoremen’s 


review proceeding 
necessary o secure a return 
of money paid by employer to Deputy 
i: Commissioner, Longshoremen’s and 
Harbor Workers’ Compensation Act §§ 
21(d), 44, 38 U.S.C.A. §§ 921d), 944. 
—Swofford vy. International] Mercantile 
Marine Co., 113 F.2d 179. 
- Ga. The provision in Workmen’s 
Compensation Law permitting injured 
employee to maintain suit against tort- 
feasor after having accepted payment 
from tort-feasor for damages sustained, 
and subrogating employer or party 
paying workmen’s compensation to 
such right of employee, was violative 
of due process, in that recovery was 
authorized on a cause which had pre- 
viously been extinguished by payment. 
Code 1933, § 114-408, as amended by 
Laws 1937, p. 530; Const.Ga. art. 1, § 
1, par. 3; U.S.C.A.Const. Amend. 14, § 
1.—Lloyd Adams, Ine., v. Liberty Mut. 
Ins. Co., 10 S.E.2d 46, 190 Ga. 633. 


§ 2 

Fla. The legislature may take away 
right to maintain action for damages 
for death by a wrongful act, since right 
exists only by virtue of statute, and 
therefore it is competent for legisla- 
ture to enact that employee may by 
contract elect to have damages for in- 
juries or death he may sustain_ gov- 
erned by the provisions of the Work- 
men’s Compensation Act. Comp.Gen. 
Laws 1927, §§ 7047, 7048; Acts P i935. 
e. 17481, § 16(a), (b), (7), as amended 
by Acts.1937, ¢: 18413, § 7.—Chamber- 


lain v. Florida Power Corporation, 198 
So. 
Ind. The legislature, having exclud- 


ed a decexzsed employee’s surviving 
husband from compensation benefits 
on the ground that he was not depend- 
ent on employee for support, had the 
power to deprive surviving husband of 
the right to maintain an action at law 
for employee’s’ allegedly wrongful 
death. Burns’ Ann.St. § 40-1206.—Mc- 
Donald v. Miner, 32 N.H.2d 885. 


N.Y. The Legislature is not bound 
to provide for compensation for injured 
employees and may~- provide for a 
scheme of compensation to the excelu- 
sion of any remedy at common law. 
Const. art: 1, § 18.—Powers v. Porce- 
lain Insulator Corporation, 32 N.H.2d 
T90n 2850 NW 4. 


§ 27 
Pa.Com.Pl. Section 307 dealing with 
compensation for dependency has not 
been declared unconstitutional nor has 
any court declared this section of the 
Act unreasonable.—Guzzy v. Volpe Coal 


Co., 34 Luz.L.Reg.Rep. 288 
§ 33 
Kan. Where statute in force at time 


of employee’s injury required service 
of notice on empioyer within 90 days 
after accident or after last payment of 
compensation, but between time of ac- 
cident and date compensation payments 
were suspended statute was amended 
to make the period 120 days, wheth- 
er claim was served in time was to 
be determined under the amended stat- 
ute, since the provision regarding time 
of service was not substantive part of 
eontractual relation but was procedur- 
al and remedial in nature and the 
amendment did not ‘impair obligation 
of contract’. Gen.St.Supp.1939, 44- 
520a; Gen.St.1935, 44-535.—Dobson v. 
ee & Co., 107 P.2d 676, 152 Kan. 
20. 


§ 41 

W.Va. Statute denying workmen’s 
compensation to nonresident alien ben- 
eficiaries, as applied to a case of a 
death without negligence or fault, is 
not unconstitutional ag violative of the 
treaty of 1871 between the United 
States and Italy, providing that citi- 
zens of each shall receive in the other 
the most constant security and protec- 
tion for their persons, property, and 
rights, including protection granted by 
any state or national law establishing 
a civil responsibility for injuries or 
for death caused by negligence or 
fault, and shall enjoy the same rights 
and privileges as nationals. Acts 1939, 
e. 137, art. 4, § 15-a; Treaty between 
United States and Italy of 1871, art.. 3, 
as amended by Treaty of 1913, art. it; 


“ WoRKMENS compl WS. 


38 Stat. 1670; 


U.S.C.A.Const. ant 6.— 
nee iba Compensation se ah r, 13 SE. 


“2d.1 


§ 42 

Ariz. The statute authorizing the 
governor to remove a member of the 
Industrial Commission for cause is 
not violative of the constitutional pro- 
vision subjecting the governor and 
other state and judicial officers, ex- 
cept justices of courts not of record, 
to impeachment for high crimes, mis- 
demeanors, or malfeasance in Office. 
Code 1939, § 56-991; Const. art. 8, pt. 
aeee 2.—Holmes v. "Osborn, 115 P.2d 

Ga.App: The statutory requirement 
that employers shall carry insurance to 
insure payrfent of workmen’s compen- 
sation to employees is not unconstitu- 
tional as applied to municipalities. 
Code 19338, §§ Maa. 601, 114-602.—Petty 
v. Mayor, ete., of College Park, 11 S. 
H.2d 246 

Ill. The provision of Workmen’s 
Occupational Diseases Act fixing lia- 
bility in cases of silicosis or asbestosis 
on last employer in whose employment 
employee was last exposed, during 
period of 60 days or more after ef- 
fective date of act, to hazard of such 
occupational diseases, is constitutional. 
Smith-Hurd Stats. ¢«. 48, § 172.25.— 
Central Pattern & Foundry Co. 2y. 1n- 
dustrial Commission, 29 N.H.2d 511, 
374 Ill. 300. 

Ill. A state has the power to enact 
legislation providing for compensation 
to local employees employed under con- 
tract made locally for injuries occur- 
ring beyond the boundaries of the state. 


—Biddy v. Blue Bird Air Service, 30 
NE2d 14, 374 Ill. 506. 
N.Y.App.Div. The statute depriving 


employee of his common-law remedy 
for partial injury caused by ‘“hazard- 
ous dust”, without giving him com- 
pensation therefor, is constitutional. 
Workmen’s Compensation Law, § 66. 
—Del Busto v. EB. I. Du Pont De Ne- 
mours & Co., 21 N.Y.S.2d 417, 259 App. 
Div. 1070, affirming 5 N.Y.S.2d 174, 167 
Mise. 920, motion denied 20 N.Y.S.2d 
1019, appeal denied 23 N.Y.S.2d 194. 
Appeal denied. 

Okl. Provision of statute permitting 
one member of State Industrial Com- 
mission to make an award, which may 
become final, in absence of an appeal 
therefrom to the full Commission or 
proceeding to review in reviewing 
eourt, is constitutional, 85 Okl.St.Ann. 
§§ 29, 71, 77.—Standard Co. Dairy vy. 
AHen, 108 P.2a 164. 

Or. The statute providing that, if 
a workman engaged in a hazardous 
occupation shall receive an accidental 
injury prior to time employer has 
filed with the commission notice of 
engaging in a hazardous occupation, 
the cost of employee’s claim to the 
Industrial Accident Fund shall be re- 
coverable from employer for benefit of 
fund, is not unconstitutional for lack 
of provision giving employer oppor- 
tunity to appear before commission 
and contest amount which commission 
awards injured employee, since the 
Workmen’s Compensation Act is elec- 
tive and no one is precluded from re- 
jecting the benefits of the act and 
obligations it exacts. Code Supp.1935, 


§§ 49-1810, 49-1815, 49-1822a.—State 
Industrial Accident Commission vy. 
Goode, 106 P.2d 296. 

Pa.Com.Pl. The supreme court has 


invalidated section 321 of the act of 
TEN 1 223 Dike ALD Tele LEXIS 673, in its 
entirety as unconstitutional and by so 
doing invalidated the provisions of the 
act which created the second injury 
reserve account in the workmen’s in- 
surance fund. Any references thereto 


contained in the occupational disease 
compensation act of 1937, 77 P.S. § 
1101 et seq., are now meaningless.— 


Keck vy. State Workmen’s Ins. Board, 
49 Dauph. 362, 88 P.L.J. 481. 
The act of 1939, P.L. 566, No. 284, 


77 PS. § 1201 et seq., which re-en- 
acted and amended the workmen’s 
compensation act of 1915 as previously 
re-enacted and amended, expressly 
eliminated the provisions of sections 
321 and 504, 77 PS. §§ 678, 1022a. 


TION ACTS 


account in the state workmen’s ins’ 


There is now no or injury es ) 


ance fund and there is no duty on ag 
part of any officials of the state | 
ment to make payments relative 
a fund.—Keck y. State OW orkinent! 8 
Board, 49 Dauph. 362, 88 P.L.J. 481 
The statute, in so far as 
imposed on employers without fa 
liability for accidental injury or de 
of an employee while in the course 
employment, is unconstitutional as 
lative of the due process clauses — 
the state and federal constituti 
Code 1931, 23-2-8, as amended by Acts 


ee 


1937, c. 104; Const.W,Va, art. 3 
i, S.C.A.Const. Amend. 14, °$ "1. ‘— Prager. * 
W. H. Chapman & Sons Co., 9 ee 2d 


380, 129 :Ada Re ALL 
a6 
Fla. Whether an injury 
outside of state is compensable depen: 
upon provisions of compensation act 
particular state—Forehand y. Man 
2-80.2d 864 , 
La.App. Generally, the law of 1 
place where a contract is to have ef- 
fect determines the rights and obliga- — 
tions of the parties, but in applying © 
the Workmen’s Compensation Act, : 
intention of the parties with resp 


rte 
the nature of the work to be @ 
the place of performance, domicile - 
the parties, ete., should be the deter- — 
mining factor, and if it appears the re 
from that the parties have indicated — 
either expressly or tacitly, that th 
rights and obligations should b 
erned by law of the place of perfo 
ance, that law should be applied. 
No. 20 of 1914, as amended.—Me 
v. New. Amsterdam Casualty Co., 
So. 175. 
Mo.App. 
contract of employment was De ii 
compensation proceedings, all the fac 
and circumstances and the condu ) 
the parties are taken into considera- 


In determining where 


tion. Mo.St.Ann. § 3299 et seq., p. 
8229 et seq.—Anschutz  yv. Phillips” 
Petroleum Co., 142 S.W.2d 11 ; 


N.J.Dept.Labor. The New 
every contract of hirimg, and makes 
distinction between cases where the r 
lationship of employer and employee is 
created by a contract made in } 

Jersey, and where the contract is 
elsewhere. N.J.S.A. 34:15-9.—Andr 
Keystone Varnish Co., 17 A.2d cone L { 
N.J.Mise. 74. 5 


N.J.Dept.Labor. 
pensation Acts, and decisions eek 
ing them, contemplate substantial serv 
ices and not purely superficial serv 
ices in order to confer jurieGie oe 
upon a given state. N.J.S.A. 34:1 
et seq.; Workmen’s Compensation. Law 
N.Y., § 1 et seq.—Ritenour vy. Creamery 
Service, 17 A.2d 283, 19 N.J.Mise. 82. 

Ohio. A citizen of the state is not 
protected by the Compensation Law 
when injured while performing work o 
a purely local character in another ~ 
state, though the Compensation Law 
does protect a resident of another state 
injured while performing services on a — 
project wholly within the state. Gen. — 
Code, § 1465-37 et seq.—Spohn y. In- | 
dustrial Commission, 82 N.H.2d 554, | 
138 Ohio St. 42. i 

6 


§ 

App.D.C. As _ respects liability of 
employer carrying on any employment 
in the District of Columbia to injured 
employee under District of Columbia 
Hmployees’ Compensation Act, it was 
immaterial that injury oeeurred in 
Maryland, Longshoremen’s and Harbor 
Workers’ Compensation Act, D.C.Code 
1929). 19 §- 11, 2S Creams eOOns 
note.—Moyer v. Cardillo, 119 F.2d 785. 

Where employer, licensed in the Dis- 
trict of Columbia as a coal dealer and _ 
making deliveries in the District as_ 
well as in Maryland, upon being served 
in November’ with notice to vacate 
premises in Washington from which 
business was conducted, moved trucks 
to Maryland for sterage but continued 


peas 46 
ji to take orders and make sales at 
Washington office until premises were 
surrendered to owner on January 17, 
the employer was “carrying on an em- 
ployment” in the District of Columbia 
within the meaning of employees’ com- 
pensation act on January 10 when em- 
ployee was injured, and hence employee 
was entitled to compensation, notwith- 
standing injury occurred in Maryland. 
_ Longshoremen’s and Harbor Workers’ 
- Compensation Act, D.C.Code 1929, T. 
DQeeS tA. SoevUlIS:CxA:  §*.'901) note — 
Moyer vy. Cardillo, 119 F.2d 785. 

Fla. Where employer’s superintend- 
ent while in Georgia employed em- 
ployee to drive truck to Florida and 
promised that employee would either 
be given employment in Florida or 
would be supplied transportation back 
to Georgia, and employee was killed 
when truck left Georgia highway as 
he was returning to Georgia pursuant 
- to agreement, contract of employment 
was entered into in Georgia and com- 
pensation could not be obtained in 
- Florida, notwithstanding that decision 

to supply transportation back to Geor- 

gia was made in Florida. Acts 1935, ¢c. 

17481, § 9, as amended by Acts 1937, ¢. 
18413, § 3.—Forehand v. Manly, 2 So. 

2d 864. ; 

Where | employer’s superintendent 
- while in Georgia employed employee to 

drive truck to Florida and promised 
that employee would either be given 

employment in Florida, or would be 

- supplied transportation back to Geor- 

gia, transportation of employee back 

to Georgia by private truck, which 
left Georgia highway and killed em- 
ployee, did not establish that new 
agreement had been entered into in 

Florida, on theory that original under- 

standing required transportation to 

Georgia by bus or common Carrier, So 
as to give Florida Industrial Commis- 

- sion jurisdiction of compensation pro- 

eeeding. Acts 1935, c. 17481, § 9, as 

amended by Acts 1937, ec. 18413, § 3.— 
_ Forehand y. Manly, 2 So.2d 864. 

_ Fla. It was intention of legislature 

that compensation should be payable 

under compensation act for accident 
occurring outside state which would 

_ justify allowance of compensation if 

-employment contract was made within 

state, provided contract of employment 

was made within state and either em- 

-___ ployer’s place of business or employee’s 

residence was within state. Acts 1935, 

- @, 17481, § 9, as amended by Acts 1937, 

ce, 18413, § 8.—Forehand v. Manly, 2 So. 

2d 864. 

_La.App. The Louisiana Employers’ 
: _ Liability Act may be applied if con- 
tract of employment was made within 
the state, though employee was _ in- 
- jured in another state, or in a foreign 

country. Act No. 20 of 1914, as 

amended.—McKane v. New Amsterdam 

~ Casualty Co., 199 So. 175. 

Minn. An Illinois corporation solic- 
iting business in Minnesota and else- 
where through an employee who resid- 
ed in Minnesota, and who within Min- 
nesota accepted corporation’s contract 
of employment, was sufliciently local- 
ized in Minnesota to make applicable 
to it the provisions of the Minnesota 
Compensation Act, though fatal acci- 
dent for which benefits were sought 
occurred in South Dakota. Minn.St. 
1927, § 4261 et seq—Rice v. Keystone 


View Co., 297 N.W. 841. 
N.J.Dept.Labor. Where contract of 
employment is made in New ‘Jersey, 


compensation will be awarded although 
accident occurred outside the state. N. 
J.S.A. 34:15-1 et seq.—Miller v. Nation- 
al Chair Co., 18 A.2d 847, 19 N.J.Mise. 
275. : 

N.Y.App.Div. Where compensation 
claimant was employed in New York 
L state and was instructed to prepare 
i locomotive for convoy from Buffalo to 
West Virginia, to convoy the locomo- 
tive and to act as engineer of the loco- 
motive after arrival in West Virginia, 
and the claimant at one stage of the 
journey returned ‘to New York state 
from Pennsylvania for further instruec- 
tions concerning result of trouble with 
the locomotive, and subsequently, while 


af ee eee 


convoying locomotive through Pennsyl- 
vania, claimant fell from caboose 0 
train to which locomotive was attached, 
and received injuries, claimant was en- 
gaged in “transitory employment 
commencing in New York, and his in- 


juries were compensable under the 
New York Workmen’s Compensation 
Law.—Noel vy. Morrison, 22 N.Y.S.2d 


649, 260 App.Div. 377, reargument de- 
nied 23 N.Y.S.2d 832. 

N.Y.App.Div. Where decedent was 
employed as traveling salesman by firm 
whose office and principal place of busi- 
ness was in New York, and employ- 
ment was under written agreement 
fixing decedent’s territory in’ Pennsyl- 
vania, and decedent was accidentally 
killed while there engaged in employ- 
ment, and under agreement and in 
actual practice decedent was under eni- 
ployer’s supervision and control, State 
Industrial Board had jurisdiction of 
claim by decedent’s widow for death 
benefits.—Roth v. A. C. Horn Co., 28 


N.Y.S.2d 808, 262 App.Div. 922. 
Tex.Civ.App. The extraterritorial 
provision of the compensation law 


serves to extend the protection of the 
law to Texas employees who are in- 
cidentally or temporarily sent out of 
the state by their employer. Vernon’s 
Ann.Ciy.St. art. 8306, § 19.—Aetna 
Casualty & Surety Co. v. Dixon, 145 
S.W.2d 620, error refused. 

Where employee was a resident of 
Texas and was first hired by employ- 
er in Texas in January, 1937, he next 
appeared on pay roll the following 
month in Louisiana, with no indicia 
of a new employment contract in that 
state, after a few months employee re- 
turned to Texas, working constantly 
for employer, and was placed on per- 
manent pay roll with regular month- 
ly salary thereafter on September 1, 
1937, and following 10 months’ service 
in Texas, he was sent to Louisiana 
on temporary work and was drowned 
there in the course of employment, em- 
ployee was a Texas employee whose 
death was compensable under the Tex- 
as compensation law. Vernon’s Ann. 
Civ.St. art. 8306, § 19.—Aetna Casualty 
& Surety Co. v. Dixon, 145 S.W.2d 620, 
error refused. ° 

The extraterritorial provision of the 
compensation law is intended to pro- 
tect under the law employees who are 
employees in the state under some con- 
tract of hiring and are incidentally or 
temporarily sent out of the state to 
perform labor or services, regardless 
of the place of original hiring. Ver- 
non’s Ann.Civ.St. art. 8306, § 19.—Aet- 
na Casualty & Surety Co. v. Dixon, 145 
S.W.2d 620, error refused, 


Utah. The Industrial Commission 
has jurisdiction to make an award 
under the Workmen’s Compensation 
Act if relationship of employer and 
employee is maintained in the state, 
though injury was received outside the 
state and relationship originally arose 
outside the state, since the status itself 
and not the place of origin thereof, 
determines jurisdiction. Rev.St.1933, 
42-1-52.—Fay v. Industrial Commission, 
114 P.2d 508. 

“Hired in the state’ within provision 
of Workmen’s Compensation Act that 
a workman who has been hired in the 
state and receives injury outside the 
state may be entitled to compensation 
thereunder, means the equivalent of 
the status of employer and employee 
maintained and localized in the state, 
the hiring being a continuing opera- 
tion. Rev.St.1933, 42-1-52.—ay v. In- 
dustrial Commission, 114 P.2d 508. 

Where salesman entered employ of 
company in Ohio but six years had 
passed since he was first employed 
there and four years had elapsed since 
he had been stationed in that locality, 
after which his status had become 
localized in Utah by his appointment 
as salesman in territory which included 
that state, Industrial Commission had 
jurisdiction to award compensation for 
his death in Idaho under provision in 
Workmen’s Compensation Act permit- 
ting an award if a workman “hired in 
the state’ receives personal injury 
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though injury was received outside the 
state. Rev.St.1933, 42-1-52—WFay_ v. 
Industrial A EPS ag ‘114 P.2d 508. 


Iu. Where contract of hire was en- 
tered into in Michigan, both parties to 
contract agreed to be bound by Michi- 
gan Workmen’s Compensation Act, and 
employee while engaged in work under 
contract was killed in Illinois, employ- 
er and employee were not subject to 
the Illinois Workmen's Compensation 
Act. Smith-Hurd Stats. ce. 48, § 138 et 
seq.; Comp.Laws Mich.1929, § 8454.— 
Biddy v. Blue Bird Air Service, 30 N. 
BE.2d 14, 374 Tl. 506. 

La.App. Liability for accidental 
death in Louisiana of one who was 
originally employed in Illinois by an 
Illinois corporation as a salesman to 
travel throughout the United States, 
but who was thereafter sent to Lou- 
isiana as manager of branch office with 
the understanding that if after a year 
he liked the arrangement he could re- 
main there permanently, and who at 
expiration of year expressed his sat- 
isfaction with position, was eonfirmed 
as manager, moved his household ef- 
fects to Louisiana at employer's ex- 
pense and established a domicile in 
Louisiana, was governed by the elective 
Workmen’s Compensation Act of Lou- 
isiana rather than by that of Illinois, 
particularly where employer took out 
compensation insurance on manager un- 
der Louisiana law and paid premiums 
at rates specified by the Louisiana In- 
surance ommission, notwithstanding 
that manager was required to report 
to the Illinois office at certain inter- 
vals. Act No. 20 of 1914, as amend- 
ed; Smith-Hurd Stats. ¢c. 48, §§ 138, 
142.—McKane v. New Amsterdam Cas- 
ualty Co., 199 So. ‘175. 


N.J.Dept.Labor. Where a _ salesman 
employed in New York by a New York 
corporation to solicit customers in New 
York and New Jersey was a resident of 
New Jersey when fatally injured there- 
in while engaged in parking his auto- 
mobile with a view to calling on a cus- 
tomer, the widow, a New Jersey resi- 
dent, may recover compensation under 
the New Jersey act. N.J.S.A. 34:15-1 
et seq.—Andres v. Keystone Varnish 
Co., 17 A.2d 268, 19 N.J.Mise. 74. 


§ 48 : 

_D.C.La. The recovery of compensa- 
tion for death from injury occurring on 
navigable waters of United States in 
course of employee’s work having di- 
rect relation to navigation or commerce 
was governed by Longshoremen’s Com- 
pensation Act and not by State Work- 
men’s Compensation Act. Longshore- 
men’s and Harbor Workers’ Compen- 
sation Act, § 1 et seq., 33 U.S.C.A. § 
901 et seq.—Dawson v. Jahncke Dry- 
dock, 33 F.Supp. 668. 

Mo. Where employee was injured 
during rest period while in plant of 
employer in Illinois, the only basis for 
recovery at common law for the in- 
juries was the duty of due care which 
an employer owes to his employee 
while he is at a place where he has 
a right to be during hours of his em- 
ployment, and where common-law ac- 
tion for such injuries had been abol- 
ished by the Illinois Workmen’s Com- 
pensation Act, a common-law action 
for the injuries could not be main- 
tained in Missouri. Smith-Hurd Stats. 
Ill. c. 48, §§ 1438, 148—Mangiaracino 
v. Laclede Steel Co., 145 S.W.2d 388. 
Certiorari denied 61 S.Ct. 941. 

N.J.Dept.Labor. Where contract of 
hiring of New Jersey resident as a 
truck driver was made in New York, 
the work was performed and employee * 
was injured there, the contract was 
governed by Workmen’s Compensation 
Act of New York and not by that of 
New Jersey, notwithstanding that em- 
ployee’s daily route in driving from 
Brooklyn, N. Y., to upstate New York 
required his traveling through a small 
portion of New Jersey. N.J.S.A. 34:- 
15-1 et seq.; Workmen’s Compensation 
Law N.Y. § 1 et seq.—Ritenour vy. 
Creamery Service, 17 A.2d°283, 19 N. 
J.Mise. 82. 

Ohio App. Dependents of a deceased 
employee, who contracted with the 


a sa al Michigan where he 
resided, and who met his death while 
in course of employment, were not 
entitled to death benefits under the 

Ohio Compensation Act, though de- 
ceased employee made his reports to 
a district effice in Ohio and made one 
sale calling for delivery in Ohio. Gen. 
Code, § 1465-37 et seq—Rockey_ v. 
Armour Fertilizer Works, 28 N.E.2d 
1009, 64 Ohio App. 497. 

Utah. The provision of the Work- 
men’s Compensation Act that an em- 
ployee who has been hired outside of 
the state and is injured while engaged 
in his employer’s business shall be 
entitled to enforee his rights under the 
law of the state where he was hired, 
in the courts of Utah, should be con- 
- strued to apply where the status of 
employer and employee is maintained 
and localized outside the state and 
injury oceurred outside the state. 
Rev.St.1933, 42-1-52.—Fay v. Industri- 
al Commission, 114 P.2d 508. 

§ 49 

D.C.La. The provision in Longshore- 
men’s Compensation Act that compensa- 
tion thereunder is payable for death of 
employee only if recovery ‘through 
workmen’s compensation proceedings 
may not validly be provided by state 
law” refers to authority of state to 
act. Longshoremen’s and Harbor 
Workers’ Compensation Act, § 3(a), 33 
U.S.C.A. § 903(a).—Dawson vy. Jahneke 
Drydock, 33 F.Supp. 668. 

If any particular claim for compen- 
sation is covered by provisions of fed- 
eral Longshoremen’s Compensation 
Act, the remedy provided thereby is ex- 
elusive and the state cannot validly 
‘provide for recovery of compensation. 
Longshoremen’s and Harbor Workers’ 
Compensation Act, § 1 et seq. 33 U.S. 
C.A. § 901 et seq.—Dawson vy. Jahncke 
Drydock, 33 F.Supp. 668. 

Cal.App. The liabilities and obliga- 
tions of interstate railroad carriers to 
make compensation for personal in- 
juries sustained by employees while 
engaged in interstate commerce are 
regulated inclusively and exclusively 
by the Federal Employers’ Liability 
Act and there can be no state regula- 
tion even in respect of injuries occur- 
ring without fault, as to which the 
federal act provides no remedy. Fed- 
eral Employers’ Liability Act as 
amended by Act of 1939, 45 U.S.C.A. 
§§ 51, 54, 56, 60.—Southern Pac. Co. 
v. Industrial Accident Commission, 113 
P.2d.-763. 

The 1939 amendment to the Federal 
Employers’ Liability Act did not have 
the effect of making the act nonexclu- 
sive, permissive, or optional, so as to 
entitle an employee subject to the act 
te bring an action under the_ state 
Workmen’s Compensation Act. Feder- 
al Employers’ Liability Act as amend- 
ed by Act of 1939, 45 U.S.C.A. §§ 51, 
54) 56,.2.60i5,, St.Cal.1937,,,:p. 265° .et 
seq., § 3201 et seq.—Southern Pac. Co. 
y. Industrial Accident Commission, 113 
P.2d .7638. 


Railroad ear repairman who sus- 
tained injury while he was repairing 
a combination truck and boom car used 
to remove from railroad tracks ob- 
structions and _ obstacles interfering 
with both interstate and _ intrastate 
business was performing a duty in the 
furtherance of ‘interstate commerce” 
and his work directly, closely and sub- 
stantially affected such commerce, so 
that action for his injuries could be 
brought only under the amended Fed- 
eral Employers’ Liability Act and the 
injuries were not compensable under 
the state Workmen’s Compensation 
Act. Federal Employers’ Liability Act, 
as amended by Act of 1939, 45 U.S.C. 
An. §8i-b1, -54,)56;9605) St:Cal.193%,,.p. 
265 et seq., § 3201. et seq.—Southern 
Pac. Co. v.. Industrial Accident Com- 
mission, 113 P.2d 763. 

Cal.App. Railroad car builder who 
sustained injuries while he was_ re- 
pairing freight car which had_ beer 
used in interstate commerce before it 
was taken to shop for repairs, and wag 
so used immediately after it was -re- 
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and in a way directly, closely and 
substantially affecting such commerce 
at the time of his injury so that action 
for his injury could be brought only 
under amended Federal Employers’ 
Liability Act and injury was not com- 
ensabie under the state Workmen’s 
ompensation Act. Federal Hmploy- 
ers’ Liability Act, as amended by Act 
of 1939, 45 U.S.C.A. §§ 51, 54, 56, 69; 
St.Cal.1937, p. 265 et seq:, § 3201, et 
seq.—Southern Pace. Co. vy. Industrial 
Accident Commission, 113 P.2d 768. 

Cal.App. A railroad switchman 
whose duties included the moving of 
both interstate and intrastate cars 
and whose body was found on track 
soon after he had been instructed to 
ride on string of empty ears which 
were being placed on a track for tem- 
porary storage in contemplation of lat- 
er use in interstate transportation serv- 
ice, was at time of his death perform- 
ing duties in furtherance of ‘interstate 
commerce”, and in a way directly, 
closely and substantially affecting such 
commerce so that .reeovery for his 
death. was governed by the amended 
Federal Employers’ Liability Act and 
a proceeding under the state Work- 
men’s Compensation Act could not be 
maintained. Federal Employers’ Lia- 
bility Act as amended by Act of 1939, 
45 WUSiC. Ac US$ bd 54-5 be 60ers St Cal: 
1937, p. 265 et seq., § 3201 et seq.— 
Southern Pac. Co. v. Industrial Acci- 
monk Commission of State, 113 P.2d 
_ iowa. Where truck driver entered 
into contract of employment with 
transportation company in_ state of 
Iowa, the Iowa Workmen’s- Compensa- 
tion Law created a contract on part 
of employer to pay driver for any in- 
jury received in course of his employ- 
ment, regardless of fact that driver, 
in performance of duties required, was 
engaged in interstate commerce and 
was compelled to go outside of state. 
Code 1939, § 1361 et seq.—Towers v. 
Watson Bros. Transp. Co., 294 N.W. 
594, followed in Pieart v. Watson Bros. 
Transp. Co.,.294 N.W. 597. 

Kan. A _ railroad employee whose 
work at time of injury brings him 
within Federal Employers’ Liability Act 
is not at such time subject to the 
Kansas Workmen’s Compensation Act. 
Federal Employers’ Liability Act, 45 
U.S.C.A. § 51 et seq.; Gen.St.1935, 44- 
501 et seq.—Krouse v. Lowden, 109 P. 
Zales, Loo Iwan, lst. 

N.J.Sup. A decedent, who had been 
employed by railroad and whose duties 
consisted of cleaning lamps and greas- 
ing switches in a classification yard 
used for movement and elassification of 
freight cars moving in transportation 
between states, was not “engaged in 
interstate transportation or in work 
so closely related to it as to be prac- 
tically a part of it’? at time of acci- 
dent resulting in death when decedent, 
during working hours, slipped off a 
barge adjacent to railroad yards and 
was drowned, and hence compensation 
bureau had jurisdiction of claim for 
decedent’s death.—Coviello v. New York 


cent Ri Cosy lbvA2d 268) 5925UN.S.L. 
Ohio. A. resident of Ohio who en- 


tered into a contract of employment in 
Michigan with a Michigan corporation 
to drive a truck only in interstate com- 
merce as an “over-the-road driver’ was 
not entitled to participate in the work- 
men’s compensation fund of Ohio for 
injury received in Ohio while engaged 
in interstate employment.—Spohn yy. 
Industrial Commission, 82 N.H.2d 554, 
138 Ohio St. 42. 
§ 51 


N.J. An employee of an interstate 
railroad, whose duties were to oil and 
grease switches as well as clean and 
replenish oil in switch lamps on tracks 
in freight yard used as classification 
yard almost exclusively for freight cars 
loaded and empty moving in transpor- 
tation . between the ‘several states of 
the United States, was employed in 
“interstate commerce’ and remedy for 
his fatal injury was under Federal 
Employers’ Liability Act and not un- 
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after the effective date of the Wi: 
men’s Occupational Disease Act ca 
within purview thereof, and Industrial 
Board had jurisdiction of his Bee or F 
compensation, though disease from 
which employee was suffering wees 
tracted prior to the effective date, sinc 
the act provides compensation for di 
abilities from occupational disease 
rather than for contracting such_ 
eases. Acts 1937, ¢. 69, § 5(d).— 
y. Chevrolet Muncie Division of 
eral Motors Corporation, 33 N.E.2: 
N.J.Sup. An employee’s pe a 
which was filed on November 17, 1937, 
and under which a deputy commissior 
er of eompensation recommended | 
commissioner of labor on May 3, 
that employee be accorded _benefits of 
so-called 1 per cent. fund was not — 
“fled and determined” prior to adop-— 
tion of statute providing that petitios 
for benefits from the fund must be filed 
within two years after date of last. 
ment of compensation, and hence — 
ployee could not claim that ‘statute 
was not applicable to petition. N.J.S 
A. 34:15-1 et seq., 34:15-94, 34:15-9 
34 :15-95.1.—Phillips v. Albright, 
2d 200. As ANY 
The statute providing that petit! ) 
for benefits under so-called 1 per ce 
fund must be filed within two AT 
after date of last payment of compen 
sation is retroactive as to petitions fil 
but not determined at time of 
passage. N.J.S.A. 34:15-95.1.—Philli 
y. Albright, 16 A.2d 200. et Sage 
N.J.Com.Pl. Rights which com a 
tion claimant might have were re 
to be based on the Compensation A 
as it was in effect at the time of t 
accident, rather than as it was in effe 
at the time of the compensation pr 
ceeding.—Uscienski_ v. National S 
ries Co., 18 A.2d 611, 19 N.J.! 
N.Y. Where, under statute in [et 
at time employee was injured, on em- — 
ployee’s election to take “compensa 
his cause of action against third p: 
became property of insurer, but 
1937 amendment the employee was 
required to elect but might take ¢ 
pensation and also sue the third part 
the amendment affected only mat 
of procedure and consequently was 
plicable to employee’s previously 
ing cause of action against third p 
and hence fact that employee accepte 
awards of workmen’s compensatio: 
from insurer could not be asserted as 
a defense in employee’s action against 
third party. Workmen’s Compensa- — 
tion Law, § 29, as amended.—Hession 
v. Sari Corporation, 28 N.E.2d 71: 
283 N.Y. 262, reversing 16 N.Y.S.2d 
951, 258 App.Div. 969, appeal granted 
18 N.Y.S.2d 743, 258. App.Div. 1068), 
answering certified question 18 N. 
8.2d 7438, 258 App.Div. 1068. Ae 


Ohio. The provision of the comp: 
sation act that the Industrial Comm 
sion shall not make any modificati 
change, finding or award which shall 
award compensation for a back period 
in excess of two years prior to date of 
filing application therefor, applies to rf 
a pending proceeding for compensation * 
within the purview of the statute deal- 
ing with the effect of amendment or 
repeal of statute on pending actions, 
prosecutions, or proceedings. Gen. 
Code, §§ 26, 1465-86.—State ex rel. ~ 
Thompson y. Industrial Commission, 35 
N.H.2d 727, 138 Ohio St. 439. : ‘ 

Ohio App. The rule that courts’ ol 
struggle to construe statutes so as to : 
give them prospective rather than ~ ~ 
retrospective application is applicable 
to workmen’s compensation laws.—Weil £ 
v. Taxicabs of Cincinnati, 35 N.B.2d h. 
613, appeal dismissed 35 N.H.2d 445, 
138 Ohio St. 414, i 

Ohio App. Where original provision 
of Workmen’s Compensation Act relat-— 


§ 62 


that every employee disabled because 

of contraction of certain occupational 

diseases should on or after July 1, 

1921, be entitled to compensation, and 
amendment thereto, containing emer- 
“ gency clause, was passed May 26, 1939, 

which made all occupational diseases, 
including monoxide poisoning, compen- 
sable, fact that amendment, as_ re- 
quired by Constitution, contained en- 
tire provision amended did not give 
the amendment “retroactive” effect so 
as to apply to all cases arising after 
July 1, 1921, and hence common-law 
action could be maintained for wrong- 
ful death of employee which occurred 
ebruary 8, 1939, as result of contract- 
ing monoxide poisoning. Gen.Code, §§ 
6, 1465-44 to 1465-108, 1465-68a, 1465- 
68b, 1465-72a, 1465-90: Const. art. 2, 
§ 16.—Weil v. Taxicabs of Cincinnati, 
35 N.B.2d 613, appeal dismissed 35 N. 
E.2d 445, 138 Ohio St. 414. 
Pa.Super. The amendments to 
Workmen’s Compensation Act which 
made material changes relating to loss 
of thumb and increased period during 
which compensation should be paid 
from 60 to 75 weeks and_ similar 
changes deal with “substantive rights” 
of parties and not with mere matters 
of “procedure,” and hence the amend- 
-ments were not applicable where acci- 
dent oecurred prior to effective date of 


was injured on December 2, 1937, in 
‘course of his employment, and was 
immediately totally disabled and en- 
itled to workmen’s compensation, and 
ied of his injuries on January 7, 1938, 
ompensation to widow with dependent 
children for employee’s death would 


_ fying higher rate, since 
accident and not the death that gave 
rise to widow’s cause of action. 46 
P.S: § 556; 77 P.S.-§§ 1 et seq., 4381, 
‘511 et seq., 542 et seq.—Polk v. West- 
ern Bedding Co., 20 A.2d 845, 145 Pa. 


1939, amending and re-enacting Work- 
men’s Compensation Act, that nothing 


riminal prosecution thereunder. 77 P. 
S. § 1023.—Commonwealth v Gross, 21 
.2d 238, 145 Pa.Super. 92. 

Pa.Co. A summary conviction for 
failure to take out workmen’s compen- 
- sation insurance by an employer, as 
required by the act of 1937, P.L. 1552, 
ns 501, was, on appeal to the 
ounty court, set aside and defendant 
discharged, where a later statute, act 
Or Imne eal, 1939, .P.la, 520, 77. P.8.. 78 
1 note, repealed all prior acts repug- 
nant thereto, but increased the penalty 
and punishment for this offense. De- 
-fendant could not be prosecuted under 
the provisions of an act of assembly 
that was then not in existence.—Com- 
~monwealth y. Gross, 89 P.L.J. 311, af- 

firmed 21 A.2d 238, 145 Pa-Super. 92. 
Pa.Com.Pl. The award of compensa- 
tion by the referee was set aside by 
the board, which found that claimant 
was totally disabled on November 30, 
1937, as a result of silicosis, which 
date was prior to January 1, 1938, the 
effective date of the occupational dis- 
ease compensation act, and claimant 
was not entitled to compensation. The 
court affirmed this order.—Sztamburski 
de y. Pittsburgh Terminal Coal Corpora- 
tion, 89 P.L.J. 426. i 


64 
decision of the Industrial 
Commission under the section of the 
Workmen’s Compensation Act giving 
an employer the right to have the em- 
ployer’s liability te pay compensation 
terminated, terminating compensation 
payyoents before aniendment of that 
sec ion so as to provide that the order 
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a new hearing, was conclusive as to 
the employee’s right to further pay- 
ments, and terminated the commis- 
sion’s jurisdiction. Mason’s Minn.St. 
Supp.1940, § 4295; Mason’s Minn.St. 
1927, § 4295—tTerres vy. International 
Fuel Co., 293 N.W. 301. 

Ohio. The filing of an application 
for compensation constitutes ‘“com- 
mencement of a proceeding’ and the 
subsequent filing therein of an applica- 
tion for modification of a former find- 
ing and order for additional compensa- 
tion is but a step in a proceeding that 
is a ‘pending proceeding’ within the 
meaning of the statute dealing with the 
effect of amendment or repeal of a stat- 
ute on pending actions, prosecutions, 
or proceedings. Gen.Code, § 26.—State 
ex rel. Thompson vy. Industrial Commis- 
sion, 35 N.H.2d 727, 138 Ohio St. 439. 

Ohio App. Procedure with reference 
to. employee’s claim for injuries was 
governed by law in effect at time claim 
for injury was first filed with Indus- 
trial Commission. Gen.Code, § 1465-90. 
—Derewicki v. Youghiogheny & Ohio 
sat Co., 32 N.E.2d 44, 66 Ohio App. 


Rules adopted by Industrial Com- 
mission pursuant to statutory author- 
ity before 1925 amendment to statute 
relating to rehearing applied to pro- 
cedural matters relating to claims aris- 
ing before July 15, 1925. Gen.Code, §§ 
1465-86, 1465-90.—Derewicki v. Youg- 
hiogheny & Ohio Coal Co., 32 N.E.2d 
44, 66 Ohio App. 111. 

Ohio App. An amendment to Work- 
men’s Compensation Law requiring In- 
dustrial Commission to state specific 
ground on which denial of compensa- 
tion is based, and granting right of 
appeal when denial was on certain 
stated grounds, was not applicable to 
proceedings pending on effective date 
of amendment, where amendment was 
not expressly made applicable to pend- 
ing proceedings, Gen.Code, §§ 26, 
1465-90.—Patterson v. Industrial Com- 
mission of Ohio, 34 N.H.2d 243, 67 Onio 
App. 289. 

Pa.Super. The amendment which ex- 
tended the period within which work- 
men’s compensation claim petitions 
must be filed from one year to two 
years after the accident did not affect 
“substantive rights’ of parties under 
contract of hiring, but only the “pro- 
cedure’ for their enforcement, and 
hence employee whose injuries were 
sustained within year prior to effective 
date of amendment could file petition 
under compensation act within two 
years from date of accident notwith- 
standing at time of accident one-year 
statute of limitations applied. 77 P.S. 
§§ 513, 602.—Seneca v. Yale & Towne 
rita Co., 16 A.2d 754, 142 Pa.Super. 

Pa.Super. The amendment which 
extended the period within which 
workmen’s compensation claim _ peti- 
tions must be filed from one year to 
two years after accident affected only 
the ‘“‘procedure,’? and hence employee 
whose injuries were sustained within 
a year prior to effective date of amend- 
ment could file petition under Compen- 
sation Act within two years from date 
of accident, notwithstanding at time of 
accident one-year statute of limitations 
applied. 77 P.S. § 602.—Matkosky vy. 
eyes Co., 18 A.2d 102, 143 Pa.Super. 
19%: 

Pa.Super. The amendment of com- 
pensation act authorizing review, 
modification, or setting aside of orig- 
inal or supplemental agreement in pro- 
ceedings under any petition pending is 
merely procedural, and hence was ap- 
plicable to a pending proceeding based 
on petition filed before its effective 
date. 77 P.S. § 771.—Vetrulli v. Wal- 
lin Concrete Corporation, 18 A.2d 535. 

W.Va. Statute prohibiting an award 
under Workmen’s Compensation Law 
in cases arising on account of the in- 
juries occurring prior to March 7, 1929, 
unless application therefor be made on 
er before September 15, 1939, barred 
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petition seeking additional compensa- 


tion for total and permanent disability 


alleged to have existed continuously 
from the date of his injury was not 
filed until August 3, 1940. Laws 1939, 
ec. 137, art. 4, § 16.—Greer v. Work- 
men’s Compensation Com’r, 15 S.H.2d 
M7 Be 
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©.C.A.8.C. The word “casual’, in 
provision in South Carolina Workmen’s 
Compensation Act that act shall not 
apply to casual employees, should be 
construed in light of provision in act 
that term employee does not include 
person whose employment is both cas- 
ual and not in course of trade or 
business of employer, and in light of 
provision in act making principal con- 
tractor liable to injured employees of 
subcontractor. Act S.C. July 17, 1935, 
§§ 2(b), 14, 19(a), 39 St. at Large, pp. 
1232, 1239, 1242.—Berry v. Atlantic 
Greyhound Lines, 114 F.2d 255. wT 

D.C.Cal. The Longshoremen’s Com- 
pensation Act should be liberally con- 
strued. Longshoremen’s and Harbor 
Workers’ Compensation Act § 1 et 
seq., 33 U.S.C.A. § 901 et seq.—Coos 
Bay Lumber Co. y. Pillsbury, 37 F. 
Supp. 914. 

D.C.Cal. The word “compensation” 
as used in sections 776 and 777 of the 
Federal Compensation Act must be in- 
terpreted as defined in section 790 of 
the Act and means money allowance 
payable to an employee or his depend- 
ents and any other benefits paid for 
out of the compensation fund. 5 U. 
S.C.A. §§ 776, 777, 790.—U. S. v. Bettis, 
39 I'.Supp. 160. 

Cal.App. The sections of Workmen’s 
Compensation Act should be read to- 
gether to ascertain intention of Legis- 
lature which is to grant to dependents 
of workmen who die as result, of in- 
juries received in course of their em- 
ployment death benefits and funeral 
expenses, §t.1937, pp. 284, 292, 295, 
296, §§ 4701, 53038, 5405, 5406, 5408, 
5409.—Glavich y. Industrial Accident 
Commission of California, 112 P.2d 774. 


Cal.App. The doctrine of strict con- 
struction of compensation statutes is 
not applicable in California.—State De- 
partment of Institutions v. Industrial 
Accident Commission, 116 P.2d 79. 

Colo. The Workmen’s Compensation 
Act is required to be given a liberal 
interpretation and application. 7°35 C, 
S.A. te: ve 280 et seq.—Skjoldahl v. 
Industrial Commission, 113 P.2d 871. 

Del.Super. In interpretation of sec- 
tion of Workmen’s Compensation Law 
containing provision that an award of 
the Industrial Accident Board in ab- 
sence of fraud shall be final, unless 
within ten days after a copy thereof 
has been sent to the parties, either par- 
ty appeals, the provision could be read 
in connection with phrase, in next pre- 
ceding section before amendment, that 
each award of the Board shall be in 
writing and a copy thereof shall be 
served on each of the parties in interest 
within one week after making of 
award.  Rev.Code 1935, §§ 6087, 6088. 
—Gooden y. Mitchell, 19 A.2d 13. 

Idaho. The provision of the Work- 
men’s Compensation Act reciting its 
purpose, and the provision permitting 
an injured employee at his option to 
claim compensation or to proceed 
against third person, and subrogating 
any employer:who has paid compensa- 
tion to the rights of employee, are 
in “pari materia’, and must be con- 
sidered and construed together. Code 
1932, §§ 48-902, 43-1004.—Lebak vy. 
Nelson, 107 P.2d 1054. 


_Idaho. The Workmen’s Compensa- 
tion Law must be liberally construed. 
Code 1932, §§ 43-902, 70-102.—Olson vy. 
Union Pac. R. Co., 112 P.2d 1005. 
La, The workmen’s compensation 
law should be liberally interpreted in 
favor of injured employee and should 
also be reasonably interpreted so as 
to avoid absurd consequences. Act No. 
20 of 1914.—Brownfield vy. Southern 
Amusement Co., 198 So. 666, 196 La. 
73, annulling 198 So. 670. 


No. 6 
BE ove. & Furnace 
397° NW. 475, 297 Mich, 226. 
ne: Workmen’s Compensa- 
tion Act is a law and code unto itself, 
and in construing the act the court will 
be guided by general intent of Legis- 
lature as expressed in the act. Mo.St. 
Ann. § 3299 et seq., p. 8229 et seq.— 
Schultz vy. Moerschel Products Co., 142 
S.W.2d 106. 

Mo.App. The Workmen’s Compensa- 
tion Act would not be construed to 
cover as employees, peddlers of ice 
cream and other small articles where 
to do so would also make them and 
their alleged employers amenable to 


the Social Security Act and the Mis-. 


souri Unemployment Compensation Law 
which result was not intended by leg- 
islature. Mo.St.Ann. § 3299 et seq., 
p. 8229 et seq., and § 13194—1 et seq., 
p. 4770 et seq.; Social Security Act 
42 U.S.C.A. § 301 et seq.—Garcia v. 
Vix Ice Cream Co., 147 S.W.2d 141. 
N.J.Sup. Provision of Workmen’s 
Compensation Act relating to hernia 
is required to be construed in the 
light of and in harmony with the 
general provisions of the Act as a 
whole, to the end that those properly 
entitled to its beneficent relief are not 


unjustly deprived thereof. N.J.S.A. 
34:15-12, subd. x.—Rugg v. Driwood 
Corporation, 20 A.2d 365, 126 -N.J.L. 


Pea affirming 15 A.2d 95, 18 N.J.Mise. 

N.Y.Sup. The Workmen’s Compensa- 
tion Law must be looked to for defini- 
tion of rights of parties, but in seek- 
ing that definition court must give ef- 
fect to the spirit and the letter of the 
Jaw read in the light of past history 
and precedent.—McCue v. J. F. Shea 
Co, 24. N.¥:8.2d.307, 175 Misc. 557, af- 
firmed 24 N.Y.S.2d 130, 260 App. Div. 

N.C. The words used in the Work- 
men’s Compensation Act must be tak- 
en in their natural or ordinary mean- 
ing. Code 1939, § 8081(h) et seq.— 
Logan v. Johnson, 10 S.E.2d 653, 218 
N.C. —200: 

Ohio App. The code~ section that 
every baa tPA mentioned in_ section 
1465-61, who is injured shall be paid 
such compensation out of state insur- 
ance fund for loss sustained on _ ac- 
count of such injury as is provided in 
case of other injured employees must 
be read together with section provid- 
ing that in case of temporary disability 
employee shall receive 66-%, per cent. 
of his average weekly wages so long as 
such disability is total, not to exceed 
a,maximum of $18.75 per week, and 
payment by virtue of latter section is 
only’ to be made to those who come 
within terms of former section. Gen. 
Code, §§ 1465-68, 1465-79.—State ex rel. 
Kinzig v. Industrial Commission, 33 N. 
H.2d 411. 

Pa. The Occupational Disease Act is 
a supplement to the Workmen’s Com- 
pensation. Act and must be liberally 
construed with it as a part of that 
humane legislation. 77 P.S. §§ 1101 
et seq., 1102(a).—Staller v. Staller, 21 
A.2d 16. 

Pa.Super. The amendatory act, mak- 
ing boroughs liable for compensation 
under Workmen’s Compensation Act 
for accidental injuries to members of 
their volunteer fire companies within 
definite limitations, must be liberally 
construed to accomplish purpose of 
legislation. Act May 14, 1925, P.L. 
714.~Shindledecker v. Borough of New 
Pees, 20 A.2d 867, 145 Pa.Super. 


Pa.Super. The Compensation Act, 
being in derogation of the common law, 
must be strictly construed within its 
broad purposes. 77 P.S. § 1 et seq.— 
Stevenson v. Westmoreland Coal Co., 
21 A.2d 468. 

S.C. The Compensation Act should 
be construed liberally in favor of em- 
ployees and their dependents, in fur- 
therance of beneficent purposes for 
whieh it was enacted, and to avoid 
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ait 


‘in Bhenucupl ett 


July 17, 1935, 39° ree, | 128. 


—Cokeley v. 
e288 9197S: Gai lovegnt 

Any reasonable doubt as to construc- 
tion of Workmen’s Compensation Act 
must be resolved in favor of claimants, 
its provisions reconciled if possible, its 
purposes effectuated, and its presump- 
tions and penalties directed toward 
the end of providing coverage rather 
than noncoverage. Act July eg 1935, 
39 St. at Large, p. 1231.-Cokeley v. 
oben Lee, Inc., 14 §.H.2d 889, 197 S. 


Tex.Civ.App. In determining wheth- 
er loss sustained by employee was one 
of the hand or arm, the provision of 
Workmen’s Compensation Act for loss 
of an arm ‘and the one for the loss 
of a hand should be construed togeth- 
er, and since the loss, if above the el- 
bow,. is that of an arm, then necessar- 
ily the loss, if below the elbow, would 
be the “loss of a hand’’. Vernon’s Ann. 
Ciy.St. art. 8306, § 12.—Maryland Cas- 
ualty Co. v. Landry, 147 S.W.2d 290. 
Error dismissed, judgment correct. 

Wash. The Workmen’s Compensa- 
tion Act is to be construed liberally. 
—Harrington v. Departmént of Labor 
and Industries, ce pe ree 


§ 6 
The Workmen’s Cs Act 
should be liberally construed in favor 
of an employee. Mason’s Minn,St.Supp. 
1940, § 4261 et seq. 


—Minn. Corcoran v. Teamsters and 
Chauffeurs Joint Council No. 32, 
297 N.W. 

Tenn. Webster _ y. Lloyd A. Fry 
Roofing Co., 146 s.W.od 946. 
D.C.Ky. The provisions of the Long- 


shoremen’s Compensation Act should 
be liberally construed in favor of in- 
jured employees or their dependent 
families. 
Workers’ Compensation Act, 33 U.S. 
C.A. §§ 902-950.—Wood Preserving Cor- 
poration v. McManigal, 39 F.Supp. 177. 

Cal.App. The workmen’s compensa- 
tion law is to be liberally construed in 
favor of the employee and not the em- 


ployer. St.1937, p. 294 et seq., § 5400 
et seq.—Morrison vy. Industrial Acci- 
dent Commission, 109 P.2d 767. 


Cal.App. The Workmen’s Compensa- 
tion Act is to be liberally construed 
for the purpose of extending its bene- 
fits for the protection of persons in- 
jured. St.1937, p. 265, § 3202.—Brown 
v. Industrial Accident. Commission of 
California, 111 P.2d 981. 

Ind.App. Purpose of Workmen’s 
Compensation Act is to provide for de- 
pendents of an employee who acci- 
dentally meets with injury or death 
in employment, and to accomplish ben- 
eficent purpose intended the act should 
be given a broad construction. Burns’ 
Ann.St.1933,  § 40-1403.—Welch_ vy. 


ae Aircraft Industries, 29 N.E.2d 
Kan. Provisions of compensation 


law permitting informal compliance are 
given a liberal construction to the end 


that the rights of the ee may be 
fairly protected, Gen.St.1 44-501 
et seq.—Bull v. S. Patti Const’ Co., 106 


P.2d 690, 152 Kan. 618. 

Kan. The Workmen’s Compensation 
Act is given a liberal Sater preuon in 
favor of an employee. Gen.St.1935, 
44-501 to 44-565.—Matlock v. Hollis, 
qaecae 119, 153 Kan. 227, 132 A.L.R. 


Ky. The compensation statutes 
anouid be liberally construed in favor 
of an employee so as to effectuate the 
purpose and intent of the legislature, 
but liberality of construction does not 
license the court or administrative 
board to amend or emasculate the 
statute so as to create liability when 
it by its express terms as construed 
and applied by the court excludes par- 
ticular accidents from the benefits con- 
ferred. Ky.St. § 4880 et seq.cmHoward 
v. Dawkins Log & Mill Co., 143 S.W.2d 
741, 284 Ky. 9. 

Ky. The Workmen’s Compensation 
Act is to be liberally construed to ef- 
fectuate its purpose of extending finan- 
cial protection to workmen and their 


~ reasonable implications therefro1 


Longshoremen’s and Harbor . 


dependents.—Lexi 
ieee aie 150 | 


La. The For knenae evo 
law should be liberally | interpre 
favor of injured employee and should 
also be reasonably interpreted s 
to avoid absurd consequences. 
20 of 1914.—Brownfield v. — 
Amusement Co., 198 So. 656, 19 
73, annulling 198 So. 670. ‘ 
La. App. The compensation 1 
its amendments was designed to 
all employees who might reasona 
brought under its protection, a 
should be liberally construed § 
include all possible persons when 
seek its protection. Act No. 20 cai 


34. eee v. Thibodau 
Works, 2. So.2d 668. 
Me. The Workmen’s 
Act must be liberally construed 
favor of workman and those depen 
upon him.—Kirk vy. Yarmouth — 
€o., 15 A.2d 184. ahh 
Mo.App. The language use 
Workmen’s Compensation Act ar 


Commansee 0 


be liberally construed to effectuate 
purpose, and all doubts must 


Mo. App. L 
ployee’s right to recover compensati 
must be resolved in favor om empl 


Mo.St.Ann. § 3299 et seq., 229° 
seq.; Rev.St.1939, § 3764, arr nn 
§ 3374, p. a 3.—Holmes Vv. Free: an, 
150 S.W.2d 557. ane } 


N.J. The Workmen’s ‘Compe ti 
Act is ordinarily construed libera 
interest of workman claiming ¢ r 
sation thereunder. S.A, 34:1 
seq.—Sack v. Ocean City, 17 AQ i A en 
125 N.J.L. 509, affirming 14 ACQd (bL 
T25EN.S bo La Se f 

N.J.Sup. The Workmen’s Co 
tion Act is ordinarily construed li 
ly in interest of workman ec 
compensation thereunder. 


AL20 ub LT, 125 
A2d 172, 125-N.J.L. 509. 
N.J.Dept. Labor. The 
Compensation Act is a remedial st 
ute and should be liberally co net 
in the interest of the workmen | St 


of his duty of sustaining burde 
proof. N.J.S.A. 34:15-1 et Be I 
34 :15-13.—Sulmonetti v. °¢ AN 
Cyanamid Co., 16 A.2d 465, 18 
Misc. 693. if ne 

N.M. The compensation act 
be construed liberally in favor 
claimants, and hence the phrase “ bits) 
jury proximately caused by agen ‘ 
should be liberally construed in f: 
of the workman. Laws 1987, c. 
4(c).—Stevenson vy. Lee Moor ‘Co 
ing’ Co., 115 P.2d 342, 45 NM 

N.Y.App. Div. The Workmai 
pensation Law is remedial legislation 
designed to minimize human burde 
and to accomplish their equitable 
tribution, and hence should be libe 
ly interpreted. Workmen’s Compen: 
tion Law, § 15, subds. 8, 9; $s § 25 
56.—Commissioner of ‘Taxation and F 
Finance y. Riger Bldg. Corporation, 2a 
N.Y.8S.2d 378, 260 App.Div. 358, appeal 
denied 23 N.Y.S.2d 832. Appeal granted. 

N.D. The provisions of the compen- 
sation act are construed liberally in 
favor of a workman. Comp.Laws Supp. 

1925, § 396al et seq.—Booke v. Work- 
men’s Compensation Bureau, 297 N.W. 
Tid QaaOue Ney sm kieas 

Pa.Com.Pl. The purpose of the Act 
of June? 4,;-1937,°P by 1552, (eas one 
et seq., being remedial, doubtful points i 
of construction should be resolved in 
favor of the claimant.—Hagle v.. Read- 
ing Co., 33 Berks 27. 

R.I. The Workmen’s Compensation 
Act is a remedial statute to be liberal- 
ly construed and applied, in order that 
it may effectuate its purpose to se- 
cure compensation to an employee who 
is disabled by injury arising out of 
and in course of his employment. Gen. 


§ 66 


Laws 1938, c. 300, art. 1 et seq., § 1 


et seq.—Hingeco Mfg. Co. v. Hag- 
lund, 14 A.2d 233. : 
S.C. The Workmen’s Compensation 


- Act is intended to be for the benefit of 
employees and must be construed liber- 
ally in their favor, but must not be 
construed so as to work a hardship on 
the employer or insurance carrier by 
interpolation of words or conditions 
not) found in’ the act: Act July 17, 
1935, 39 St. at Large, p. 1231.—Hill 
y. Skinner, 11 S8.H.2d 386, 195 S.C. 330. 
S.C. Compensation laws should be 
liberally construed in furtherance of 
their purpose to protect industrial 
workers against the hazards of their 
-employment.—Patterson yv. Courtenay 
Mfg. Co., 14 S.H.2d 16, 196 S.C. 515. 
 §.C. The Compensation Act should 
be construed liberally in favor of em- 
ployees and their dependents, in fur- 
‘therance of beneficent purposes for 
which it was enacted, and to avoid 
any incongruous or harsh results. Act 
July 17, 1935, 39 St. at Large, p. 1231. 
-. —Cokeley v. Robert Lee, Inc., 14 S.E. 
Be SS on LOW ISCCe EST. 
Any reasonable doubt as to construc- 
tion of Workmen’s Compensation Act 
must be resolved in favor of claimants, 
its provisions reconciled if, possible, its 
purposes effectuated, and its presump- 
tions and penalties directed toward the 
end of providing coverage rather than 
noneoverage. Act July 17, 1935, 39 St. 
- at Large, p. 1231.—Cokeley v.. Robert 
"Lee, Inc., 14 S.H.2d 889, 197 S.C. 157. 
‘Wash. Workmen’s compensation acts 
are considered “remedial” in character, 
and the provisions of such acts should 
‘ be construed broadly and liberally in 
_ order to effectuate their purpose which 
. among other things is to benefit the 
working man.—Nelson v. Department 
of Labor and Industries, 115 P.2d 
1014 


Wyo. The Workmen’s Compensation 
‘Law should be liberally construed so 
: that where reasonably possible the in- 
dustry and not the individual work- 
men should, to a large extent, bear 
the burdens of accidents suffered with- 
in it, Rev.St.1931, § 124-101 et seq.— 
In re Sikora, 112 P.2d 557. : 
ak, § 67 

The. Workmen’s Compensation Act 
should be liberally construed, Burns’ 
Ann.St.1933, § 40-1401 et seq. 
—Ind.App. Soetjie & ‘Arnold y. Bas- 
: ney, 29 N.B.2d 355; 

- La.App. Maddry v. Moore Bros. Lum- 
ber Co., 197 So. 653, conforming to 
answer to certified question 197 So. 

65a, 195° La. 979-5 i 

_ R.I. Carpenter yv. Globe Indemnity 
PeeCor 14 .A.2d 235,/ 129 A.L.R, 410. 
__-D.0.Wash. The Longshoremen’s and 
Harbor Workers’ Compensation Act 
must be construed liberally. Long- 
-shoremen’s and Harbor Workers’ Com- 
pensation Act, 33 U.S.C.A. § 901 et seq. 

Bar gerrocenich vy. Marshall, 34 F.Supp. 


r D.C.Wis. The Longshoremen’s Act 
; must be liberally construed. Long- 
-  shoremen’s and Harbor Workers’ Com- 
 - ~-pensation Act, § 1 et seq., 33 U.S.C.A. 
— ~~ § 901 et seq.—Walliser v. Bassett, 33 

‘ F.Supp. 636. 

Cal.App. Workmen's Compensation 
Act should be liberally construed.—As- 
sociated Indemnity Corporation v. In- 
dustrial Accident Commission, 110 P. 

2d 676. \ 


Paes 


‘ Iowa. The Workmen’s Compensation 
Act should have a broad and liberal 


 eonstruction in aid of accomplishing 
Bi? the object of the enactment. Code 1939, 
yy § 1361 et seq.—Towers v. Watson Bros. 
As Transp. Co., 294 N.W. 594, followed in 
Pieart y. Watson Bros. Transp. Co., 

294 N.W. 597. 
Mich. The compensation law is to be 


liberally construed to provide indem- 
nity for accidents peculiarly incidental 
to employment, but it is not intended 
to be health, accident, and old age in- 
surance and spread general protection 
over risks common to all and not aris- 
ing out of and in the course of em- 
ployment. Comp.Laws 1929, § 8407 et 
seq.—Simpson v. Lee & Cady, 293 N, 
W. 718, 294 Mich. 460. 

Mich. The Workmen’s Compensation 


es > 


+ a is eae 


P a ; - ‘ 


Law, being in derogation of the com- 


-mon law, must be strictly construed 


and administered according to its 
terms, and its scope may not be en- 
larged beyond the terms of its enact- 
ment. -Comp.Laws Supp.1940, § 8485-1 
et seq.—Smith y. Wilson Foundry & 
Machine Co., 296 N.W. 654, 296 Mich. 
484 i 


Neb. The compensation law will be 
liberally construed. Comp.St.1929, § 
48-101 et seq.—City of Omaha v. Casau- 
bon, 294 N.W. 389. 

N.J.Sup. The Workmen’s Compensa- 
tion Act being remedial in nature 
should be liberally construed. N.J.S. 
A, 34:15-1 et seq.—Gliewe v. Mulberry 
Metal Stamping Works, 16 A.2d 812, 
125 N.J.L. 555, affirming 14 A.2d 58, 18 
N.J.Mise. 461. .- 

N.C. The terms of the Workmen’s 
Compensation Act must be liberally 
construed and liberally applied. Code 


1939, § 8081(h) et seq.—Thomas vy. 
Raleigh Gas’ Co., 11 S.E.2d 297, 218 
N.C. 429. 

Pa.Super. The Occupational Disease 


Act is a supplement to the Workmen’s 
Compensation Act and must be liberal- 
ly construed,with it as a_part of that 
humane legiSlation. 77 P.S. §§ 1101 
et seq., § 1102(a).—Staller v. Staller, 
18 A.2d 537. 

R.I. The Workmen’s Compensation 
Act is a remedial statute and must be 
construed liberally as a whole, in or- 
der to better effectuate its purpose. 
Gen.Laws 1938, c. 300, art. 1 et seq., § 
ave ape air as v. Ray’s Ine., 14 A. 


W.Va. The compensation law must 
be given a liberal construction to ac- 
complish its purpose. Code 1931, 23-1- 
1 et seq.—Prince v. State Compensation 
Commissioner, 13 S8.H.2d 396. 


§ 68 

C.C.A.Va. The Longshoremen’s act is 
a “remedial statute’ and should be 
construed liberally, but its provisions 
should not be so distorted by courts 
as to make it a trap for employers, 
Longshoremen’s and Harbor Workers’ 
Compensation Act, §§ 1-50, 33 U.S.C.A. 
§§ 901-950.—Motor Boat Sales v. Park- 
er; 1168. 2d''789, \ 
D.C.N.Y. The Longshoremen’s Com- 
pensation Act is remedial and should 
be given a reasonably broad construc- 
tion but it must be construed so as 
not to be unfair to either party. Long- 
shoremen’s and Harbor Workers’ Com- 
pensation Act, 33 U.S.C.A. § 901 et seq. 
—Chausse v. Lowe, 35 F.Supp. 1011. 


Ky. The compensation statutes 
should be liberally construed in favor 
of an employee so as to effectuate the 
purpose and intent of the legislature, 
but liberality of construction does not 
license the court or administrative 
board to amend or emasculate the stat- 
ute so as to create liability when it by 
its express terms as construed and 
applied by the court excludes particu- 
lar accidents from the benefits con- 


ferred. Ky.St. § 4880 et seq.—Howard 
vy. Dawkins Log & Mill Co., 143 S. 
W.2d 741, 284 Ky. 9. 


Neb. While the workmen’s compen- 
sation law igs subject to liberal con- 
struction and procedural niceties ought 
not to be strictly adhered to, substan- 
tive requirements must be fulfilled. 
Comp.St.1929, § 48-101 et seq.—Jur- 
gensen v. Rogers, 296 N.W. 341. 

S.C. The Workmen’s Compensation 
Act should be liberally construed, but 
words should be given their establish- 
ed legal meaning or the meaning which 
the Legislature intended. Code Supp. 
1936, § 7035-1 et seq.—Coakley v. 
Tidewater Const. Corporation, 9° S.H. 
2d 724; 194 S.C. 284. 

8.C. The Workmen’s Compensation 
Act is intended to be for the benefit of 
employees and must be construed liber- 
ally in their favor, but must not be 
construed so as to work a hardship 
on the employer or insurance carrier 
by interpolation of words or conditions 


not found in the act. Act July 17, 
1935, 39 St. at Large, p. 1231.—Hill 
Yo, pean eR, 11 S.H.2d 386, 195..8.c, 


Tex.Civ.App. While Workmen’s Com- 
pensation Act must be liberally con- 
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strued, each condition therein ‘must ‘be — 


eh 


followed to mature claim thereunder 


for enforcement by courts. Vernon’s 


Ann.Ciy.St. art. 8306 et seq.—South- 
on Underwriters v. Blair, 144 S.W.2d 
§ 69 i 2 
Mich. The occupational | disease 


amendment to the Workmen’s Compen- 
sation Law is in derogation of the 
common law and must’ be strictly con- 
strued. Pub.Acts 1937, No. 61.—Sutter 
v. Kalamazoo Stove & Furnace Co., 
297 N.W. 475, 297 Mich. 226, 

N.C. The workmen’s compensation 
statutes defining ‘“employee’, making 
all employees bound by such statutes, 
and providing for payment to guardi- 
ans of minors, are enabling provisions 
jn derogation of the common-law rule 
concerning disability of infants, and 
except as so modified the common law 
still prevails. Pub.Laws 1929, c. 120. 
§§ 2, 4, 5, 48, and § 47, as amended by 
Pub.Laws 1931, ¢c. 274, § 7.—Lineberry 
v. Town of Mebane, 13 .8.H.2d 429, 219 
N.C. 257, granting rehearing 12 S.H. 
2a 252, °218' N.C. 737: 

§ 74 

La.App. In applying provisions of 
Workmen’s Compensation Law to cases 
where employees are injured in busi- 
ness not specifically mentioned there- 
in, inquiry is whether duties of in- 
jured employee required him to per- 
form services of hazardous nature in- 
cidental to employment and_ directly 
associated with employer’s business. 
Act No. 20 of 1914.—Secott v. Dalton 
Com lSod are: 

La.App. The compensation laws are 
applicable only to those businesses spe- 
cially named in the act, to those per- 
sons who, by agreement, have elected 
to come under the terms of the act, 
and to those businesses determined in 
advance by the courts to be of a haz- 


ardous nature. Act No. 20 of 1914, 
as amended.—Claiborne v. Smith, 2 
So.2d 714. 


Okl. Whether a particular employ- 
ment is covered by the Compensation 
Act, is a “jurisdictional question”. 85 
Okl1.St.Ann. §§ 2, 3.—Burrows v. State 
Industrial Commission, 111 P.2d 175. 

Okl. Where the facts show that em- 
ployer’s business is one embraced in 
those employments declared by the 
Compensation Act to be hazardous, the 
State Industrial Commission has ju- 
risdiction to the same extent as if the 
employment was one admittedly 
hazardous. 85 Okl.St.Ann. §§ 2, 3.— 
Switzer Advertising Co. v. White, 111 
P.2d 815. 

Okl. For the State Industrial Com- 
mission to have jurisdiction to award 
compensation, employment must be in 
one of the enumerated businesses, 
trades, or occupations, or must be 
“hazardous” as defined by the compen- 
sation law. 85 OklSt.Ann. §§ 2,.3.— 
City of Tulsa vy. State Industrial Com- 
mission, 113 P.2d 987. 


§ 75 
La. In applying provisions of Work- 
men’s Compensation Law to cases 


where employees are injured in busi- 
ness not specifically mentioned there- 
In, inquiry is whether duties of injured 
employee required him to perform serv- 
ices of hazardous nature incidental to 


employment and_ directly associated 
with employer’s business. Act No. 20 
of 1914.—Brownfield Vv. Southern 


Amusement Co., 198 So. 656, 196 la. 
73, annulling 198 So. 670. 

La.App. Whether an employer’s 
trade, business or occupation is haz- 
ardous is determinative of the applica- 
bility of the Employers’ Liability Act, 
and the particular duties being per- 
formed by the employee when injured 
are of no importance. Act No. 20 of 
1914, § 1, subd. 2.—Robinson y. At- 
kinson, 3 So.2d 600, annulled 3 So.2da 
604, 198 La. 238. 

Okl. For an injury to be compensa- 
ble under the compensation law, the 
employment must be in one of the in- 
dustries, plants, factories, lines, occu- 
pations, or trades mentioned in the 
compensation act, or the facts must 
bring the branch or department of the 
business under the section governed by 


% 


y , “ha { employment,” 
fined by ae 85 OkLSt-Ann, 
§§ 2, 3—Furrow & 
sera i93, 

_Okl. An employee's claim for injury 
is within jurisdiction of the State In- 
dustrial Commission only if general 
business conducted by employer is one 
of employments classified in Workmen’s 
Compensation Act as hazardous. 85 
OkLSt.Ann. § 2-—Southern Kansas 
Stage Lines Co. vy. Kemp. 109 P.2d 830. 

Okl. Where an injury is sustained 
in a compensable employment by an 
‘employee whose duties are not con- 
fined to clerical work exclusively, and 
injury results from a hazard incident 
to such employment, employee comes 
within protection of Workmen’s Com- 
pensation Act irrespective of whether 
particular work being done at time of 
injury is hazardous or nonhazardous. 
85 OklLSt.Ann. § 2; § 8, subd. 1.— 
Anthony Motor Co. y. Ferguson, 110 
eee deans Ay 

Okl. The jurisdiction of the State 
Industrial Commission to award com- 
pensation for disability resulting from 
injury is confined to employments 
which are enumerated in and declared 
to be hazardous by the terms of the 
Compensation Act. 85 Okl.St.Ann, §§ 
2.  3—Switzer Advertising Co. v. 
White, 111 P.2d 815. 

Okl. Whether an employment is one 
of those enumerated and defined as 
hazardous by the Workmen’s Compen- 
sation Act is, in the absence of an ad- 
mission relative thereto, to be deter- 
mined from the nature of the busi- 
ness rather than from the name un- 
der which it is being conducted. 85 
OK1LSt.Ann. §§ 2, 3—Switzer Adver- 
tising Co. v. White, 111 P.2d 815. 


§ 77 
La.App. The nature of the em- 

ployer’s trade, business, or occupation 
determines the applicability of the stat- 
ute declaring as hazardous the business 
or occupation of operating engines and 
other forms of machinery, and the par- 
ticular duties being performed by the 
employee when injured is not deter- 
minative. Act No. 20 of 1914, § 1— 
Williams vy. Westdale Corporation, 3 
So.2d 684. 

§ 78 ° 


La. An injury to employee engaged 
in both hazardous and nonhazardous 
work in same employment is compensa- 
ble although occurring in performance 
of nonhazardous portion of work. Act 
No. 20 of 1914.—Brownfield v. Southern 
Amusement Co., 198 So. 656, 196 La. 
73, annulling 198 So. 670. 

La.App. ‘Theater manager whose em- 
ployment was partly “hazardous” be- 
cause performance of some of her du- 
ties required use of automobile was en- 
titled to compensation under Hmploy- 
ers’ Liability Act, notwithstanding ac- 
cidental injury occurred while she was 
engaged in nonhazardous part of her 
employment. Act No. 20 of 1914, as 
amended.—Brownfield v. Southern 
Amusement Co., 198 So. 670, annulled 
198 So. 656, 196 La. 73. 


La.App. Where an employer’s busi- 
ness consists of hazardous and non- 
hazardous lines or departments, in- 
juries to an employee whose duties re- 
quire him to perform services in both 
departments are compensable notwith- 


standing that, when injured, services 
were being rendered in the nonhaz- 
ardous part of the business. Act No. 


20 of 1914, § 1, subd. 2(a).—Horton v. 
Western Union Telegraph Co., 200 So. 


4, 

That the principal business of em- 
ployer is hazardous does not per se 
bring all employees under the protec- 
tion of the Hmployer’s Liability Act, 

- and an employee whose duties are non- 
hazardous, if injured while performing 
such duties, cannot recover compensa- 
tion. Act No. 20 of 1914, § 1, subd. 
2(a).-—Horton v. Western Union Tele- 
graph Co., 200 So. 44. 

Where the duties of a messenger 
boy employed by telegraph company 
did not. bring him in close proximity 
to nor in contact with that branch of 
telegraph company’s business. dealing 
with electric cables which under stat- 


Coren Miller, 107 — 


pie 


a) ios : AeA - 
ute might be deemed a hazardous 
business and messewger was injured 
when thrown from a bicycle on which 
he was riding after delivering a tele- 
gram for employer, as to delivery of 
messages telegraph company’s business 
was not “hazardous” 
was not entitled to recover compen- 
sation. Act No. 20 of 1914, § 1, subd. 
2(a).—Horton v. Western Union Tele- 
graph Co., 200 So. 44. 

La.App. Where the principal busi- 
ness of an employer is nonhazardous, 
but in connection therewith or inciden- 
tal thereto a subsidiary line of busi- 
ness is conducted which is declared by 
the statute to ‘be hazardous, an em- 
ployee injured while performing duties 
in the hazardous line is entitled to 
compensation. Act No. 20 of 1914, § 1, 
subd. 2(a).—Horton vy. Western Union 
Telegraph Co., 200 So. 44. 

La.App. An injury to employee en- 
gaged in both hazardous and nonhaz- 
ardous work in same employment is 
compensable although occurring in 
performance of nonhazardous portion 


of work. Act No. 20 of 1914.—Scott 
v. Dalton Co., 1 So.2d 412. 
Okl. Under statutes providing for 


compensation for employees engaged in 
hazardous employments, and defining 
“hazardous employment,’ employee 
whose duties are partly clerical and 
partly manual and mechanical is cov- 
ered though his duties may be for the 
most part of a clerical nature, and 
where injury sustained is in a_haz- 
ardous employment, employee’s duties 
must be in part manual and mechan- 
ical and the injury must arise out of 
and be received in course of employ- 
ment. 85 Okl.St.Ann. § 1 et seq., and 
§§ 2, 3, subd. 1.—Mason Lumber Co. v. 
Andruss, 110 P.2d 605. 

Okl. Where work of lumber yard 
employee was chiefly managerial and 
clerical and on occasion manual and 
mechanical, and employee suffered an 
accidental injury arising out of and 
in the course of performance of his 
manual or mechanical duties, he was 
subject to  workmen’s compensation 
statutes and State Industrial Commis- 
sion had jurisdiction to award com- 
pensation. 85 OkISt.Ann. § 1 et seq., 
and §§ 2, 3, subd. 1—Mason Lumber 
Co. v. Andruss, 110 P.2d 605. 

Okl. Injuries sustained by a_ motor 
company’s employee who was burned 
while assisting a mechanic by pouring 
gasoline in carburetor of an automo- 
bile was compensable as “arising out 
of and in the course of employment”, 


where employee, although employed 
primarily as a salesman, also _per- 
formed manual and mechanical labor 


as occasion demanded. 85 OkI.St.Ann. 
§ 2: § 3, subd. 1.—Anthony Motor Co. 
v. Ferguson, 110 P.2d 1111. 


Okl. Under the Compensation Act, 
an employer may conduct different 
departments of business, some of 


which are within the provisions of 
the act, and some of which are not 
within the provisions of the act. 85 
Ok1.St. Ann. §§ 2, 3—Burrows v. State 
Industrial Commission, 111 P.2d 175. 

Okl. The departmental rule provid- 
ing that an employer may conduct sev- 
eral classes of businesses some of 
which are hazardous within meaning 
of the Compensation Act and others 
which are nonhazardous, can never be 
invoked in the case of an employee 
whose work is manual and mechanical 
and is connected with, incident to, and 
an integral part of a business or em- 
ployment which the Compensation Act 
declares to be a hazardous employ- 
ment. 85 OklSt.Ann. §§ 2, 3.—Swit- 
zer Advertising Co. v. White, 111 P. 
2d 815. 

Tex.Civ. App. An employer may at 
the same time be engaged in two or 
more businesses or occupations, the 
servants in one or more being cov- 
ered by the Workmen’s~ Compensation 
Act and the servants in one or more 
of the others being excluded from the 


act. Vernon’s Ann.Civ.St. art. 8306, § 
2.—Holmes vy. Travelers Ins. Co., 148 
S.W.2d 270, error refused. 

81 


Kan, An employee who was engaged 


and messenger | 


4 


in painting building at— 
dent which resulted in_inju 
employee was engaged in i 
work” within the Workmen’s Co 
sation Act, and was entitled to 
pensation for the injuries sustaine 
Gen.St.1935, 44-507, 44-508(f).—Davi 
y. Julian, 107 P.2d 745, 152 Kan, 749. 
Mo. A Missouri corporation w! 
engaged in constructing core ovens 
Quincy, Illinois, was an “employer’ 
within the Illinois Compensation Act 
providing that the act shall app 
tomatically and without election 1 
modeling or alterin 
to construction work. Smith 
Stats.Ill. c. 48, §§ 139, 141.—F 
Wellsville Fire Brick Co., 152 § 
113, transferred 145 S.W.2d 451. 
Okl, Where owner of buildi 
gaged j is 
model and repair building for use 
furtherance of owner’s business of 
manufacture and sale of ice, whic 
was a “hazardous business” ur 
Compensation Act, independent co: 
tractor’s employee who was injure 
while stuccoing building was engag 
in manual or mechanical labor of 
hazardous nature and sifferod: 70pm 
pensable injury “arising out of and_ 
the course of employment”, for whi 
injury building owner was second 
liable for failure to require indepen 
contractor to comply with Compens 
tion Act. 85 Okl.St.Ann. §§ 1 et 5 
2, 3; § 11, subd. 2—Diamond Ice 
v. Seitz, 105-P.2d 784. J 
Okl. The business of outdoor ad- 
vertising by company which employed 
compensation claimant. to complet 
alter outdoor advertising signs by e 
ther painting thereon the original ad- 
vertisement, or the advertisement of 
a subsequent customer, was the alte 
tion or repair of “structures” wit 


a 


pensation Act defining the alterat 
of “structures’’ as hazardous, : 
hence claimant was entitled to rec 
for injuries sustained in fall from sc: 
fold while altering a sign. 
Ann, § 3, subd. 14.—Switzer Adver 
ing Co. ‘y. White; 111) Pi2desioeae 


Okl. Employee of city who was 
jured while assisting in the clean 
out of septic or disposal tanks in ci 
sewage system by using a pump t 
force sewage into a nearby creek, when 
a pipe, which was being changed from 
one outlet to another, fell on his 
gers, was not entitled to compensa 
since he was not engaged in “constr 
tion work’ within meaning of the sec 
tion of the compensation act providing 
that, among other employments, con- 
struction work was a “hazardous e 
ployment’. 85 OkI.St.Ann. § 2.— 
of Grandfield v. Davis, 114 P.2d 488. 

§ 87 ; . 

La.App. Where the regular or prin- se 
cipal phase of a business primarily 
not hazardous has become mechanized — 
by. introduction of motors, engin 
and other forms of machinery indis 
pensable to its successful operatio: 
statute declaring, as hazardous, busi 
ness or occupation of operating engine: 


cable to employee whose duties re- 
quired him to come in contact with the 
hazardous parts of such business. Act 
No. 20 of 1914, § 1—Williams y. West- . 
dale Corporation, 3 So.2d 684. . 


§ 92 ays 
C.C.A.Tex. The term “farm laborer” 
in Texas Workmen’s Compensation 


Law providing that the law does not 
apply to farm laborers is given its 
broad and general meaning. Reyv.St. 
Tex.1925, art. 8306, § 2.—HBllis v. Con- 
tinental Casualty Co., 115 F.2d 1006. : 
Gathering fruit by hand is ‘‘manual 
Jabor’’ and the operation of an orchard 
is an “agricultural pursuit’? and the 
performance of manual labor in an 
orchard upon the produce of the soil 
is ‘‘farm work” so that when one’s em- 
ployment consists entirely of perform- a 
ance of such duties, he is a ‘farm la- 
borer’ within meaning of Texas Work- 
men’s Compensation Law _ providing 
that the Jaw does not apply to farm 
laborers, Rev.St.Tex.1925, art. 8306, § 


el 
~- 


oe eae 


§ 92 


' 2.—Ellis y. Continental Casualty Co., 
115 F.2d 1006. 

Where employee sustained disabling 
injuries when he fell from a ladder 
while picking oranges and the sole pur- 
pose of his employment and the only 
duty he ever discharged was the gath- 
ering of citrus fruits, he was a “farm 
laborer”, within meaning of Texas 
-. Workmen’s Compensation Law provid- 
‘ “ing that the law does not apply to 
farm laborers, and was not entitled to 
compensation. Rev.St.Tex.1925, art. 
8306, § 2.—Ellis v. Continental Casu- 
alty Co., 115 F.2d 1006. 

La. Farming is not a “hazardous oc- 
- eupation” per se or in the ordinary un- 

derstanding of men, but may entail the 
use of dangerous machinery and thus 
be a hazardous occupation with refer- 


La. 238, annulling 3 So.2d 600. 


 La.App. An occupation which is 
-nonhazardoug per se, such ag farming, 
comes within the purview of the Em- 
ployers’ Liability Act only when the 
primary part thereof requires the use 
, if machinery or includes some factor 
_ that places the business in the category 
of a “hazardous occupation’. Act No. 
20 of 1914, § 1, subd. 2.—Robinson vy. 
Atkinson, 3 So.2d 600, annulled 3 So.2d 
604,198 La. 238. 
 .La.App. Where an employer carries 
on farming operations and also an- 
other distinct occupation of the haz- 
ardous type, if an employee is injured 
while performing duties required by 
and in connection with the hazardous 
business, the «resulting disability is 
compensable, but if the injury. occurs 
while in the discharge of work in the 
farming or nonhazardous_ occupation, 


no compensation is due the em- 


So.2d 604, 198 La. 238. 
The occupation of farming, 
h is omitted from Hmployer’s Lia- 
ty Act, is per se a nonhazardous oc- 
ation. Act No. 20 of 1914.—Wil- 
Heras Westdale Corporation, 3 So.2d 
Under Employers’ Liability Act pro- 
vision declaring as hazardous the busi- 
ness or occupation of operating engines 
and other forms of machinery, use of 
tractors by corporate plantation owner 
in the business of farming did not 
change nonhazardous. occupation of 
farming into a ‘hazardous occupation” 
so as to authorize tractor driver injured 
_ when tractor fell upon him to recover 
compensation. Act No. 20 of 1914, § 
- 1.—Williams v. Westdale Corporation, 
Byte: So0.2d 684. 
N.Y.App.Div. It is the clear legis- 
lative purpose that farm _ laborers 
should not be included within the pro- 
tection of the Workmen’s Compensa- 
tion Law, and such purpose should 
not be whittled away by strained con- 
struction or false findings. Work- 
men’s Compensation Law, §§ 2, 3.— 
Laduke v. Martin, 25 N.Y.S.2d 622, 
261 App.Div. 344. 
_ Pa.Com.Pl. Landscape gardening is 
not agriculture within the meaning of 


The Workmen’s Compensation Act of 

sgune, 2; 1915, PL. 736,.77 -P.S. § 1 et 
Py) seq.— allo v. Shinn, 40 D..& C. 75. 
Baye Tex.Civ.App. Where employers. en- 
: ~sging in manufacture of ice cream 


and also conducting dairy farm took 
gut compensation policy covering only 
. employees engaged in manufacture of 
ice cream, dairy farm manager who 

i was not connected with manufacture 
of ice cream was not covered by pol- 

4 icy. Vernon’s Ann.Civ.St. art. 8306 et 
fs seq.—Holmes vy, Travelers Ins. Co., 148 
)) S.W.2d 270, 


Tex.Civ.App. 


error refused. 


In determining wheth- 
er employee is ‘farm laborer” or 
“ranch laborer” excluded from opera- 
tion of Workmen’s Compensation Law, 

- the controlling consideration is nature 
of work the employee is hired to do 
on employer's premises. Vernon’s 
-Ann.Ciy.St. art. 8306, § 2.—Holmes v. 
Travelers Ins, Co., 148 §.W.2d 270, 
error refused. 
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893) | 
La. Under statute listing as hazard- 


ous occupations any occupation entail-- 


ing the operation of engines and other 
forms of machinery, where a farm em- 
ployee was injured while operating a 
tractor-powered feed chopper, tractor 
engine having the power necessary to 
drive the chopper was an “engine” and 
the chopper came within the category 
of ‘other forms of machinery’. Act 
No. 20 of 1914, § 1 subd. 2(a).—Robin- 
son vy. Atkinson, 3 So.22 604, 198 La. 
238, annulling 3 So.2d 600. 

Where farm owner borrowed from a 
neighbor a feed chopper powered by 
tractor and machine was used on the 
farm for five days to prepare feed for 
owner’s livestock, farm employee in- 
jured in operating the machine was 
entitled to compensation, notwithstand- 
ing the machine was borrowed. _ Act 
No. 20 of 1914, § 1, subd. 2(a).—Rob- 
inson v. Atkinson, 3 So.2d 604, 198 
La. 238, annulling 3 So.2d 600. 

La.App. Where employer carrying 
on farming operations borrowed a trac- 
tor powered feed chopper, and use was 
incidental to general farming activities, 
employee injured in operating chopper 
was not engaged in “hazardous occupa- 
tion” so as to be entitled to compensa- 
tion. Act No. 20 of 1914, § 1, subd. 2. 
—Robinson vy. Atkinson, 3 So.2d 600, 
annulled 3 So.2d 604, 198 La. 238. 

La.App. A day laborer who plowed, 
hoed, operated tractors, worked at gin 
on plantation, and performed any other 
manual labor on the plantation as- 
signed to him, and who was injured 
while operating a tractor in farming 
operations, could not recover compen- 
sation because he had been employed 
for few weeks each year in hazardous 
business of operating the cotton gin, 
since there was no causal connection 


between the services at the gin and the — 


injury sustained when a tractor fell on 
him. Act No. 20 of 1914.—Williams v. 
Westdale Corporation, 3 So.2d 684, 

N.Y.App.Div. Where employer was 
a farmer with large herd of cattle, 
producing, pasturizing and selling his 
own milk, employee who sustained in- 
juries while he was carrying basket 
of ensilage to feed the cattle was a 
“farm laborer’? and was not entitled 
to workmen’s compensation, on ground 
that he was engaged in preparation of 
foodstuffs. Workmen’s Compensation 
Law, §§ 2, 3, subd. 1, group 8.—Lad- 
uke vy. Martin, 25 N.Y.S.2d 622, 261 
App.Div. 344. 

N.Y.App.Div. Employee who was 
injured while he was earting firewood 
for domestic use from a farm that his 
employer was operating on shares was 
a “farm laborer’? and was not entitled 
to workmen’s compensation for in- 
juries sustained.—Butterfield v. 
FRer 25 N.Y.S.2d 808, 261 App.Div. 


Okl. An employee in a greenhouse, 
who, along with his other duties, was 
required to tend boilers for heating 
water to operate the irrigation and 
sprinkling system of the greenhouse, 
was not engaged in an “agricultural 
pursuit,” yet his employment did not 
come within the compensation act, ei- 
ther as a “hazardous employment” or 
as employment in a “steam heating 
plant,’’ within meaning of the compen- 
sation act. 85 OklI.St.Ann. §§ 2, 
Furrow & Co. v. Miller, 107 P.2d 193. 

Pa.Super. An employee on farm 
used for dairy, who assisted those 
operating farm in.delivery of milk to 
wholesale and retail customers, was 
“engaged in agriculture,’ within the 
meaning of the Compensation Act, so 
as to be excluded from the benefits of 
the act, though practically all of the 
crops raised on the farm were con- 
sumed on the farm. 77° P:S. §$ 1 et 
Seq: CACt UNE corp Loom obama 
P.S. § 24.—Hardy v. Gapen, 14 A.2d 
892, 141 Pa.Super. 101. 

Tex.Civ.App. 
who was injured while preparing food 
in barn on farm for feeding to animals 
under his charge was engaged in 
“agricultural pursuit’, and hence his 
injuries were not compensable under 
Workmen’s Compensation Act. Ver- 


A dairy farm manager ' 


ay * 
non’s — Civ.St. art. 8306, — 
Holmes y. Travelers Ins. Co., 148 S.W 
2d 270, error refused. Abe fiebeiey/ 

Tex.Civ.App. In determining wheth- 
er employee is “farm. laborer’ or 
“ranch laborer’ excluded from opera- 
tion of Workmen’s Compensation Law, 
the controlling consideration, is nature 
of work the employee is hired to do 
on employer’s premises. Vernon’s 
Ann.Civ.St. art. 8306, § 2—Holmes v. 
Travelers Ins. Co., 148 S.W.2d 270, 
error refused. 

Wis. One who raises foxes as a sepa- 
rate pursuit is not a ‘‘farmer”, and fox 
farming, when separately pursued, is 
an “industry” and not “farming” within 
provision in Workmen’s Compensation 
Act that persons engaged in farming 
come under the act only .by affirmative 
action. St.1939, § 102.01 et seq.—Eber- 
lein v. Industrial Commission, 297 N.W. 
429, 237 Wis. 555. 

Ginseng raising, when separately pur- 
sued, is not “farming” within provision 
in Workmen’s Compensation Act that 
persons engaged in farming come under 
the act only by affirmative action. St. 
1939, § 102.01 et seq.—Eberlein v. In- 
dustrial Commission, 297 N.W. 429, 237 
Wis. 555. 

Wis. Where owners of 300-acre farm 
devoted most of acreage to general 
farming operations and small portions 
thereof to raising of foxes and ginseng, 
and fox and ginseng raising and gen- 
eral farming were operated as separate 
businesses, employee who did general 
farm work, and who was injured while 
husking corn, was engaged in ‘“farm- 
ing” operation, and hence wag not with- 
in Workmen’s Compensation Act, not- 
withstanding that employee at other 
times worked in connection with fox 
and ginseng raising and that such op- 
erations were not “farming” and were 
within the act. St.1939, § 102.01 et seq. . 
—HEberlein v. Industrial Commission, 297 
N.W. 429, 237 Wis. 555. 


§ 96 
Okl. A laborer employed by eity re 
its park department was not engaged 
in a “hazardous employment” within 
the compensation law and was not en- 
titled to compensation as so engaged 
for injuries sustained when he sprained 
his back while loading concrete on a 
truck. 85 Okl.St.Ann. §§ 2, 3.—City 
of Tulsa v. State Industrial Commis- 

sion, : 113 P:2d'.9:87..' 


§ 100 
Okl. The protection afforded work- 
ers in employments enumerated un- 
der Workmen’s Compensation Act and 
defined as hazardous by the act ex- 
tends to all employees ‘performing 
any work of a manual or mechanical 
nature and excepts only employees 
engaged as clerical workers exclusive- 
ly. 85 Okl.St.Ann. § 2; § 3, subd. 1.— 
Anthony Motor Co. v. Ferguson, 110 
P.2d. 1111 : 
Okl. Where the work of an em- 
ployee is manual- or mechanical and 
is connected with, incident to, and an 
integral part of a business or in- 
dustry enumerated in and defined as 
hazardous by the Compensation Act, 
such employee is entitled to claim the 
protection of the act, irrespective of 
whether his work be that of a skilled, 
a semiskilled, or a common laborer, 
and irrespective of the label given to 
Bis (task ae Panevan nee: §§ 2, 3.— 
witzer vertisin 0. v. White H 
P.2d 815, 4 iiss hs 
Okl. Where the work of an em- 
ployee is. manwal or mechanical and is. 
connected with, incident to, and an 
integral part of, a business or industry 
defined as hazardous, by the Work- 
men’s Compensation Law, employee is 
protected by the provisions of the aet, 
notwithstanding that work may be 
performed in a room or place or under 
eonditions) not inherently hazardous. 
85 Okl.St.Ann. §§ 2, 3.—Coon vy. Mor- 
ton, 113, P.2d 192. 
§ 103 

Wyo. A grocery clerk who worked 
for company conducting a combined 
retail meat and grocery business in 
building having ie srer deinen ‘machin- 
ery, and who waited on meat customers. 
when he had nothing else to. do, was 


erat 
al hernia 


sack weigh-- ‘ 


, 10 unds in base- 
men sed a storeroom. Rev.St. 
ae s Loa tod, _as ety by Laws 
1939, ©. 118, §'1; 124-106-7(b), 
camended by’ Laws 1537, Ce oh Si oes 
In re Sikora, toes 557. : 
All 
; D.C.La. The Workmen’s Compensa- 
‘tion Law of Louisiana was applicable 
‘to accidental injuries sustained by a 
switcher in the seope of his employ- 


‘ment by operators of oil lease. Acts 
‘La. No. 20 of 1914, as amended.—lLang- 
_ston vy. Red Iron Drilling Co., 38 F. 
‘Supp. 136. 


Okl. Where employee of motor car- 
‘rier at time of his injury was engaged 
‘in the dismantling of a drilling rig 
-and in the stacking of the rig a short 
- distance from its location, the duties 
performed by him were connected with 
and incident to the drilling and opera- 
tion of the oil well so as to bring his 
‘employment within the provisions of 
the Compensation Act. 85 OklSt.Ann. 

§ 2, 3.—Burrows vy. State Industrial 
‘Commission, 111 P.2d 175. 


108 
Kan. Profit in employer’s trade or 
"business or some part thereof is not 
a “condition precedent” to liability of 
the employer for compensation under 
-the Workmen’s Compensation Act. 
Gen.St.1935, 44-501 et seq.—Davis vy. 
-Julian, 107 eek pe, Kami, 149. 
11 


La. The use or maintenance of au- 

tomobile does not make an occupation 

. a “hazardous occupation’, so as to ex- 
‘tend the protection of the Workmen’s 
Compensation Law to a driver thereof 
~who would not otherwise be within the 
act, where automobile is so remotely 
‘connected with employer’s business as 
to make the risk from the operation 
thereof negligible. Act No. 20 of 1914. 
—Brownfield vy, Southern Amusement 
Co., 198 So. 656, 196 La. 73, annulling 
198 So. 670. 

Na. A theater manager and eashier 
who spend all her time in theater ex- 
cept for a few hours each week de- 
voted to inspection of signs and bill- 
boards was not engaged in “hazard- 
ous oceupation’’ merely because she oc- 
ecasionally used her own automobile in 
‘such inspection work and in transporta- 
tion of films, and hence injuries sus- 
tained when she fell off stool in cash- 
jier’s window were not compensable. 
Act No. 20 of 1914.—Brownfield v. 
Southern Amusement Co., 198 So. 656, 

196 La. 73, annulling 198 So. 670. 
_La.App. Occupation of theater man- 
ager whose duties required operation 
or use of an automobile was “hazard- 
ous” within Employers’ Liability Act, 
regardless of whether manager drove 
automobile herself or had it driven by 


her agent. Act No. 20 of 1914, as 
amended.—Brownfield v. Southern 
Amusement Co., 198 So. 670, annulled 
198 So. 656, 196 La. 73 


La.App. A messenger boy employed 
by telegraph company to deliver mes- 
sages could not recover compensation 
for injuries sustained when thrown 
from bicycle after delivering a _ tele- 
gram for employer on ground that em- 
ployment was of a ‘‘hazardous” char- 
acter because it required the use of a 
bicycle in delivering messages and 
that, to do so, messenger was exposed 
to dangers and hazards of motor ve- 
hhicle traffic on streets and highways, 
since it is the nature of the employ- 
er’s business that determines the right 
or lack of right to compensation and 
not the difficulties or dangers the em- 
ployee encounters in the discharge of 
his duties. Act No. 20 of 1914, § 1, 
subd. 2(a).—Horton v. Western Union 
‘Telegraph Co., 200 So. 44. 

§ 116 

La.App. Under liberal construction 
of workmen’s compensation statute re- 
lating to the operation of freight ele- 
vators, a dumb waiter to which claim- 
cant was carrying a load of bottled bev- 
erage at time he sustained injury, 
which dumb waiter was used to con- 
wey dishes, groceries, and merchandise 


) No. 20. 


ne_ 
_ building igh 
“freight eleva rs 
included aehiae terms 0 
0 
y. Dalton Co., 1 ‘So.2d 412. me 


§ 117 
Okl. A master mechanic for street 
car company, who supervised men 


working in shops where power driven 
machinery was used, and who occa- 
sionally performed or assisted in the 
performance of manual or mechanical 
tasks, though he was not required to 
do so, was engaged in “hazardous em- 
ployment,” within the meaning of the 
Compensation Act, so as to render in- 
juries compensable. 85 Ok1.St.Ann. § 
1 et _seq.—Oklahoma Ry. Co. y. Voss, 
WO SPD 52 18F 

The fact that compensation claim- 
ant’s injury did not actually occur in 
workshop or enclosure where power 
driven: machinery was installed, but 
occurred in office where he had gone 
to make a telephone call, did not de- 
prive him of the right ‘to compensa- 
tion on ground that at the particular 
time of the injury he was not engaged 
in “hazardous employment”. 85 Okl. 
St.Ann. § 1 et seq.—Oklahoma Ry. Co, 
v. Voss, 105 P.2d 218. 


§ 

La.App. Where cook employed in 
café kitchen was injured when a pot 
of hot grease was knocked from stove 
and the particular employment of cook 
was not specially named in the. com- 
pensation law and was not by agree- 
ment brought within the coverage of 
the compensation law and was not in 
advance judicially determined to be 
hazardous, cook was not entitled to 
compensation, notwithstanding that 
kitchen was equipped with electric re- 
frigerator and that electric wiring 
connecting certain machines was de- 
fective, with result that persons who 
operated machines were sometimes 
shocked by electric current. Act No. 
20 of 1914, as amended.—Claiborne vy. 
Smith, 2 So.2d 714. 

/ N.Y. The provision of the compen- 
sation law designating what municipal 
employments are included in the law 
makes coverage of municipal employ- 
ments coextensive with that of private 


employments. _ Workmen’s Compensa- 
tion Law, i 8, subd. 1, group 17.— 
Leahy v. Ci y of New York, 35-N.H.2d 


34, 285 N.Y. 443, affirming 53° N.Y.S.2d 
223. 260 App. Diy. 996, reargument de- 


nied 25y N.Y.S.2d. 1013, 261 App.Div. 
47. 

Municipal employees engaged in 
work in connection with hazardous 


eraployments are entitled to the bene- 
fits of the compensation law, since such 
law makes coverage of municipal em- 
ployments coextensive with that of pri- 
vate employments, and private em- 
ployees engaged in work in connection 
with hazardous employment are within 
the scope of the law. Workmen’s Com- 
pensation Law, § 2, subds. 4, 5; § 3, 
subd. 1, groups 1-18.—Leahy v. City of 
New York, 35 N.H.2d 34,°285 N.Y. 443, 
affirming 33 N.Y.S.2d 223, 260 App.Div. 
996, reargument denied 25 N.Y.S8.2d 
1013, 261 App.Div. 847. 


N.Y.App.Div. Claimant injured while 
engaged as a telephone switchboard op- 
erator and receptionist employed by 
Board of Water Supply which was a 
board or 
York engaged in projecting and build- 
ing extensions to city water supply 
system and at times in operating a 
portion of the distribution system car- 
rying water in part to private con- 
sumers, was engaged in a “hazardous 
business”? and was entitled to com- 
pensation award.—Leahy v. City of 
New York, 23 N.Y.S.2d 223. 

Okl. An employee in a greenhouse, 
who, along with his other duties, was 
required to tend boilers for heating 
water to operate the irrigation and 
sprinkling system of the greenhouse, 
was not engaged in an “agricultural 
pursuit,’ yet his employment did not 
come within the compensation act, ei- 
ther as a ‘“‘hazardous employment” or 
as employment in a “steam heating 
plant,” within meaning of the compen- 


sta 
Sse ar 3 (a). —Scott — 


department of city of New. 


Furrow & Co. y, 
_Okl. 


to all ee performing a 
of a manual or mechanical natu 
excepts only employees engaged 
clerical workers Pend oe 85 O 
Ann. § 2: § 3, subd. 1.—Anthony M 
Co. OY. Ferguson, OW eed ae 
Okl. An employee, employed — 
pair, install, and service Butane un 
who stopped after Pig sa a ae a 
armies to sell such a unit, was 
a “traveling salesman” but san i 
ployee engaged in manual an 
chanical labor’ and protected 
Workmen’s Compensation Law l 
witlis tanidin'e attempt to sell 
85 OklSt.Ann. §§ 2, 3.—Coon vy. “Mor 
ton. 113 Po2d 192. ; 
Wash. One engaged by count yt 
eradicate growing poison ivy or 01801 
oak from several lots owned by co 
ty, who was injured in course 
ployment, was engaged in “la 
ing” which was one of classi 
of ‘“‘extrahazardous employment” 
Workmen’s Compensation Act, si 
those who rendered medical | . 
to workmen were entitled to 


§ 7676.—Norman y. Department of 
bor & Industries, 116 P.2d 360. | 
Wash. The legislature in | t 
ing term “land clearing’ in cee 
classifying extra-hazardous e 
ments would be assumed to hes n- 
tended to include all methods be ad 
clearing, and not to have had an. = 
nite method in mind. Rem.Rev. 
7676.—Norman y. Departmens Gea or 

& Industries, 116 P.2d 360. : 
SAL ive! e 
S.C. The basic purpose of t o : 
pensation Act is the inclusion of e m 
ployers and employees and not. 
exclusion, and doubts of juris 
must be resolved in favor of- ineh 


15 S.H.2d_ 


§ 123 ; 

Del.Super. The words “master’ 

“servant” as used in a work 
compensation case are synony 
words “employer” and “e 
Rev.Code 1935, § 6113, as amen 
42 Del.Laws, ¢, 185.—Gooden Vv. 
ell, 21 A.2da 197. (ete 
Pa. Super. Under compensation’ act, 

one cannot become an ‘employ: A 


heuser-Busch, Inc., 
SiC ob: 


himself and thus occupy the anom 
position of both “employer” and ‘“¢ 
ployee” defined by act as the equi 
lent of ‘master’ and ‘servant.’ 

B.S. §§ 21, 22.—Coccaro vy. Herma 
Co., 20 A.2d 916, 145 Pa. Super. 8 


§ 126 
N.Y.App.Div. Compensation 
ant, who was employed by cor 
which had contract to diemattl e 
way in West Virginia, to convoy 
motive from Buffalo to a point in West — 
Virginia, was not bound by an assign- — 
ment of the contract to the presiden ery, 
of the corporation, where claimant ~ wa ‘oe 
under impression that he was working 
for corporation, and his work was with 
a locomotive owned by the corporation 
and bearing its name, and hence a 
compensation award for’ injury sustain 
ed while claimant was taking the loco 
motive to West Virginia was properly 
made against the corporation as ‘“‘em- 
ployer” of claimant. Workmen’s Com- 
pensation Law, § 1 et seq—Noel v. 
Morrison, 22 N.Y.S.2d 649, 260 App. 
Div. 377, reargument denied 23 N.Y. 
S.2d 832. 
§ 128 


Fla. Employees of a business con- 
ducted by a husband and wife jointly 
could be included with employees of a 
separate business of husband to in- 
crease number of employees of hus- 
band for purpose of invoking jurisdic- 
tion of Industrial Commission, since a 
copartnership cannot exist between a 
husband and wife.—Foster y. Cooper, 
197 So. 117, 143 Fla. 493. 

Kan, Where work is 


' 
a 
1 


“building 


» § 128 


' . Julian, 107 P.2d 


within 
ee Act. 


~ 


work,” within Workmen’s Compensa- 
tion Act, the act applies regardless of 
the number of employees employed or 
the period of their employment. Gen. 
St.1935, 44-507, 44-508(f).—Davis_ v. 
Julian, 107 P.2d 745, 152 Kan. 749.. 
- Ohio App. A traveling salesman is 
an “employee” not only for the pur- 
poses of compensation, but he must 
be counted in determining the amen- 
ability of an employer to the Com- 
pensation Act under the provision 
making amenable employers having in 
‘service three or more “‘workmen” or 
“operatives”, and hence a manufac- 
turer employing two men in his fac- 
tory and one traveling salesman all of 
whom were whole time employees was 
amenable to the Compensation Act. 
Gen.Code, § 1465-60, subd. 2; § 1465- 
 61.—State ex rel. Herbert v. Deming, 
»)) 33 N-B.2d 33, 66 Ohio App. 274. 
Oki. The fact that son, working 
for his father, received as remunera- 
tion for his services a share in the 
gross profits was not sufficient to show 
a “partnership,” and hence the father 
‘was not relieved from liability to pay 
compensation to claimant, injured 
i workin the 


< 


ding Compensation 
shall not apply to any employer if he 
shall employ less than two workmen. 
85 OklSt.Ann. § 11.—Smittle v. Ruth- 
we verford, 111 P.2d 480. 
§ 134 } 

Kan. Employers whose business 
was that of running a country eleva- 
tor and selling farm implements, and 
who built storage annex to their eleva- 


- work without regard to the num- 
ber of workmen employed or period of 
time employed. Gen.St.1935, 44-507.— 
Johnson v. Voss, 106 P.2d 648, 152 
Kan. 586. 


; § 135 
_ Ga.App. An employer who was com- 
pelled, regularly, each year, for the 


duration of several weeks, on account 
of an increase in the volume of busi- 
i ness done during that season of the 

to employ 10 or more persons, 
was relatively to an employee who, 
during such period of time, sustained 
an accidental injury arising out of 
and in course of employment, subject 
to the provisions of the compensation 


act, as having “regularly in  service’’ 
ten or more employees in the same 
business within the state. Code 1933, 
he § 114-107.—Russell C. House Transfer 
' Co. v. Hamilton, 11 S.B.2d 703. 
Kan. Where work is “building 
work,” within Workmen’s Compensa- 


tion Act, the act applies regardless of 
the number of employees employed or 
the period of their employment. Gen. 
— S$t.1935, 44-507, 44-508(f)—Davis v. 
745, 152 Kan. 749. 
Be x § 136 
Ohio App. One who was employed 
from time to time as a salesman, who 
had a drawing account for necessary 
- expenses, and who received a commis- 
sion, was not “regularly employed” 
meaning of the Compensation 
Gen.Code, § 1465-61.—Roberts v. 
 Rumpke, 29 N.B.2d 221, 65 Ohio App. 
| 22, appeal dismissed 27 N.H.2d 148, 136 
Ohio St. 550. 
A member of a partnership who from 

time to time was employed by the 
partnership as an independent contrac- 
tor to deliver monuments for the part- 
nership was not “regularly employed” 
by the partnership within the mean- 


ing of the Compensation Act. Gen. 
Code, § 1465-61.—Roberts vy. Rumpke, 
29 N.B.2d 221, 65 Ohio App. 22, appeal 


dismissed 27 N.E.2d 148, 136 Ohio St. 
550. 


§ 137° 
Il. The provisions of Workmen’s 
Occupational Diseases Act fixing lia- 


hility in cases of silicosis or asbestosis 
on last employer in whose employment 
employee was last exposed, during 
period of 60 days or more after effec- 


WORKMEN'S COMPENSATIC 


eh i elias i ta ig 
h a a 


hit 
at 


tive date of act, to hazard of such 
occupational diseases, do not contem- 
plate that diseases must be contracted 
during period of 60 days or more after 
effective date of act. Smith-Hurd 
Stats. e..48, §§ 172.6, 172.25.—Central 
Pattern & Foundry Co. y. Industrial 


Comimaleston, 29°°N.H.2d 511, 374 Mil. 
300. 
La.App. Where plaintiff, who was 


an employee of oil company on boat 
hired by company, assisted boiler com- 
pany’s employees in transferring heavy 
machinery from truck to boat and act- 
ed entirely on instructions of boiler 
company’s employees, plaintiff became 
boiler company’s “employee” pro hac 
vice, and plaintiff could not maintain 
a tort action against boiler company 
for injuries sustained when machin- 
ery fell from runway and struck plain- 
tiff, but his sole remedy was under the 
compensation law. Act No. 20 of 1914, 


§ 34.—Spanja v. Thibodaux Boiler 
Works, 2 So.2d 668. 
Minn. Where traveling salesman 


was employed by two different com- 
panies to represent them and sell their 
products, and on morning of fatal ac- 
cident he was on his way in his au- 
tomobile to demonstrate products of 
both companies, first the products of 
the one company at one city and then 
the products of the other company at 
a different city, the employment was 
“concurrent employment,” and joint 
award of compensation against both 
companies was correct. Minn.St.1927, 
§ 4261 et seq—Rice v. Keystone View 
Co., 297 N.W. 841. 

Mo.App. Where codefendant had ap- 
proved action of committee of Cham- 
ber of Commerce in bringing about 
claimant’s employment as a night 
watchman under arrangement whereby 
business houses paid claimant’s salary 
by monthly contributions to a fund, 
and codefendant made monthly pay- 
ments to claimant and directed claim- 
ant as to his duties at codefendant’s 
place of business and could have ter- 
minated claimant’s employment at any 
time, claimant was an “employee” of 
ecodefendant within meaning of Work- 
men’s Compensation Act. Mo.St.Ann. 
§§ 3304, 3305, p. 8238.—Schultz v. 
Eve meee Products Co., 142 S.W.2d 


N.J.Dept.Labor. To establish that a 
new contract of hire between servant 
and a new master had replaced orig- 
inal contract between servant and for- 
mer master, it was necessary to show 
that servant had consented to trans- 
fer of his services to new master and 
accepted him as his master pro hac 
vice and that servant had entered up- 
on service and submitted himself to 
direction and control of new master.— 
Miller v. National Chair Co., 18 A.2d 


847, 19 N.J.Mise. 275. 
Instructions allegedly given by an 
employer, transferring an employee’s 


contract of hire to a new employer 
were not binding on employee, in so 
far as question of whether there had 
been a transfer of contract to new 
employer was concerned, where in- 
structions were not given in em- 
ployee’s presence and employee had 
no opportunity to dissent from  in- 
structions or object to transfer of 
contract.—Miller v. National Chair Co., 
18 A.2d 847, 19 N.J.Mise. 275. 


§ 139 

Ga.App. That an employee is general 
servant of one employer does not pre- 
yent him from becoming the particular 
servant of another under special cir- 
cumstances.—Liberty Mut. Ins. Co. vy. 
Kinsey, 16 8.8.2d 179. 

Ga.App. Generally, when one person 
lends or hires his servant to another 
for a particular employment, the serv- 
ant, as to anything done in su¢éh em- 
ployment, must be dealt with as servant 
of person to whom he is lent or hired, 
although he remains general servant of 
the other person.—Liberty Mut, Ins. Co. 
v. Kinsey, 16 S.H.2d 179. 

N.J.Dept.Labor. A mere loaning of 
an employee’s services by employer to 
another would not relieve employer of 
its obligation to respond to employee 
under Workmen’s Compensation Act. 


r\eaey: 


N.J.S.A. 34:15-1 et seq.—Miller 
tional Chair Co., 18_ 2d 847, 19 


Mise. 275, rk < i oe 
N.Y.App.Div. Where employees of t 
‘subcontractor, who were to do some 


structural steel work in construction of 
school building, objected to employees 
of general contractor laying wire mesh 
prior to concrete pouring on ground 
that having nonunion laborers lay wire 
mesh was a violation of union rules, 
and general contractor then agreed that 
subcontractor’s. employees could finish 
laying wire mesh after finishing their 
structural steel work, and one of sub- 
contractor’s employees was injured 
while laying wire mesh, employee was 


employed by general contractor, and ‘ 
not by subcontractor, at the time of 
the accident, and general contractor 


was liable for compensation.—Schieve 
v. Border Bldg. Co., 23 N.Y.S.2d 346. 
Pa.Super. A person may at one and 
the same time be in the general em- 
ploy of one corporation or individual 
and in the special employ of another, 
and in that event he must be dealt 
with, for any accidental injury sus- 
tained in the particular employment, as 
the servant of the special employer.— 
Goes v. Thomas E. Coale Coal Co., 16 
A.2d 720, 142 Pa.Super. 479. 
Tex.Civ.App. Where road contractor 
rented pile-driving equipment from 
owner and rental contract was subse- 


quently reduced to writing which pro- - 


vided that contractor was to furnish 
operators for pile driver at own ex- 
pense, contractor’s insurance carrier 
could not escape liability for compen- 
sation to pile driver operator who had 
previously worked for machine owner 
and who was injured while operating 
pile driver, on ground that operator 
was injured while working under the 
oral contract and was employee of the 
machine owner and not of contractor. 
—Federal Underwriters Wxchange_ v. 
Skinner, 146 S.W.2d 325, error dis- 
missed, judgment correct. 
141 

Ga.App. Where company, having a 
plant built, arranged with plumber to 
furnish men to install machinery and 
piping and also to furnish certain ma- 
terial under an agreement whereby 
plumber would be allowed, in addition 
to price of labor and material furnished, 
an overhead of 20 per cent. and an ex- 
tra profit of five per cent., and company 
had its own engineers present to super- 
vise installation, and plumber informed 
men that he engaged that they were 
to take orders from engineers, evidence 
authorized finding that plumber was 
acting merely as an employing ‘‘agent”’ 
of company, and not as an “independent 
contractor’, and hence steam fitter em- 
ployed by plumber was a ‘‘special em- 
ployee’ of company at time he en- 
tered upon his duties at plant, so that. 
injuries sustained by him in course of 
employment at plant were compensable 
by company, although generally steam 
fitter was employee of plumber.—Lib- 
arly, Mut. Ins. Co. vy. Kinsey, 16 S.H.2d 

Idaho. Generally, right to control 
and direct employee’s activities or pow- 
er to control details of his work and 
determine how it shall be done and 
whether it shall stop or continue gives 
rise to relationship of employer and 
employee within Workmen’s Compensa- 
tion Act and person to whom services 
are furnished by another’s employee 
under such person’s direction and con- 
trol becomes “temporary employer’’ li- 
able for compensation for injuries to 
or death of such employee. Code 1932, 
§ 43-901. et seq.—Pinson v. Minidoka 
Highway Dist., 106 P.2a 1020. 

Pa.Super. Where a person is at one 
and the same time in the general em- 
ploy of one corporation or individual 
and in the special employ of another, 
the underlying inquiry for the purpose 
of determining the right to compensa- 
tion is: Who had the direction and 
control of the person injured, at the 
time of the accident ?—Goes v. Thomas 
E. Coale Coal Co., 16 A.2d 720, 142 Pa, 
Super. 479, 

§ 143 


Idaho. The identity of person pay- 
ing compensation of employee, loaned 


Minn. A checker and trucker who 
had been directed by railroad engaged 
in interstate commerce to work as 
checker at grocery company’s building 
under agreement between railroad and 
grocery company whereby grocery com- 
pany was to pay checker’s salary was 
an “employee” of railroad and entitled 
to maintain an action against railroad 
for injuries sustained on premises of 
grocery company, as against contention 
that checker was in the joint employ of 
the railroad and grocery company, that 
_-he was rendering a service exclusively 
for the grocery company, and that the 
injuries sustained came within the Com- 
pensation Act. Mason’s Minn.St.Supp. 
1940, § 4272-1 et seq—Ryan v. Twin 
City Wholesale Grocer Co., 297 N.W. 
WODur: 


N.Y.App.Div. Where machinery com- 
pany rented machinery to wrecking 
ecompany and permitted its skilled 
workmen to be employed by wrecking 
company which paid such workmen and 
met their social security obligations, 
the wrecking company’s payroll on 
which names of workmen appeared 
was audited by company’s 
carrier which collected premiums on 
workmen’s wages, and on day follow- 
ing injuries to one of such workmen 
wrecking company made an employer’s 
first report of injury and notitied the 
Industrial Commissioner, and such 
workman while employed by wrecking 
company received no wages from ma- 
chinery company and carrier of such 
company received no premium on hw 
wages, Industrial Board was unjustified 
in making award against machinery 
company and its insurance carrier, and 
exonerating the wrecking company and 
its insurance carrier.—De Rosa y. BPx- 
pert Concrete Breakers, 24 N.Y.S.2d 
814, 261 App.Div. 857. 


Pa.Super. Where a person is at one 
and the same time in the general em- 
ploy of one corporation or individual 
and in the special employ of anoth- 
er, evidence concerning who paid the 
wages of the employee may aid in as- 
certaining which employer is responsi- 
ble for compensation for injury or 
death, but it is not controlling.—Gocs 
v. Thomas E. Coale Coal Co., 16 A.2d 
720, 142 Pa.Super. 479. 

The death of a corporation’s 
ployee was not compensable as ‘‘aris- 
ing in the course of employment” of 
the general employer where employee 
was fatally injured when a_ tractor 
overturned while he was grading a 
plot of ground at the request of cor- 
poration’s president on a farm oper- 
ated by president as an individual, and 
it appeared that when employee worked 
on farm, president’s individual account 
was charged for time lost by employee 
from his regular work, since at time 
of accident employee was a borrowed 
employee working for a special employ- 
er. 77 P.S. § 411.—Gocs v. Thomas E. 
Coale Coal Co., 16 A.2d 720, 142 Pa. 
Super. 479. 

§ 144 

Ga.App. Truck driver was the “em- 
ployee” of owner of truck and not of 
corporation at time driver met his 
death after day’s work had been fin- 
ished at corporation’s mine and truck 
was being driven to a place 13 miles 
from the mine where the truck was 
ordinarily stored, even though the 
driver was an “employee” of the cor- 
poration while at the mine, where the 
corporation hired trucks to do hauling 
at mine, and owners of the trucks fur- 
nished the drivers, and corporation ex- 
ercised no control over the_trucks after 
they had left the mine. Code 1933, § 
114-101 et seq.—Fidelity & Casualty 
Co. v. Wicker, 11 S.H.2d 365. 

Pa.Com.Pl. Where defendant corpo- 
ration agreed to supply to defendant 
county a gasoline road roller and an 
experienced operator for a considera- 
tion of a fixed rate per hour, and 


insurance | 


were paid by the corporation, he was 


in the employ of the county.—Hoffman 


v. Montgomery County, 57 Montg. 274. 
‘In such case the test is whether the 
machine and operator are engaged to 
work for the hirer and to remain sub- 
ject to his direction and control in- 
dependent of the original employer.— 
Hoffman v. Montgomery County, 57 
Montg. 274. 
148 


§ 

N.J.Dept.Labor. A wife is not. liable 
as member of joint undertaking under 
Workmen’s Compensation Act for an 
injury to a household servant, in ab- 
sence of an express contract binding 
her own estate or circumstances clear- 
ly showing assumption of individual 
liability exelusive of that of her hus- 
band.—Stewart y. Brant, 17 A.2d 275. 
19 N.J.Mise. 37. 

§ 153 

Md. The Upper Potomae River Com= 
mission which was engaged in con- 
struction of a river dam project, and 
its employee, came within the provi- 
sions of the workmen’s compensation 
law which provided the employee with 
exclusive remedy for injuries sustained 
in his employment if the commission 
complied with the provisions of the 
law in providing or insuring compen- 
sation to its employees. Laws 1935, e@. 
409; Code 1939, art. 101, §§ 14, 46.— 
Lease v. Upper Potoimac River Com- 
mission, 20 A.2d 498. 

N.C. The Workmei’s Compensation 
Act is applicable to the State School 
Commission and to the county and city 
administrative school units. Pub.Laws 
1939, c. 858, § 22—Casey v. Board of 


Education of City of Durham, 14 S§.H. 
2d 853, 219 N.C. 739. 
§ 154 
Idaho. A highway district, under 


control of which employee of federal 
reclamation service was working jn 
furtherance of district’s business and 
affairs on district highway improve- 
ment project at time of accident re- 
sulting in his death, was his ‘tem- 
porary employer” and liable to his 
widow and dependent mother for com- 
pensation under Workmen’s Compensa- 
tion Act, though employee was hired 


and paid by United States. Code 1932, 
§ 43-1001; 5 U.S.C.Ay § 751.—Pinson v. 
Cr yiatsg Highway Dist., 106 P.2d 


Ind.App. Where city of Lafayette 
and city of West Lafayette mutually 
agreed that each municipality should 
assist the other in extinguishing such 
fires as might occur in their respective 
municipalities on request for assist- 
ance, and the possibility that fireman 
employed by city of Lafayette would 
be called to render assistance to city 
of West Lafayette was one of risks of 
employment and incidental to his serv- 
ices, fireman of city of Lafayette who 
sustained injuries while aiding in ex- 
tinguishing a fire in city of West 
Lafayette, in absence of anything to 
indicate that he ceased to be in em- 
ployment of the city of Lafayette, was 
not entitled to compensation from city 


of West Lafayette for injuries sus- 
tained.—Kuntzwiller v. City of West 
Lafayette, 29 N.H.2d 1007. 


Iowa. On question whether injured 
compensation claimant was a state or 
povaty employee in performing his 
duties as a director-investigator in 
connection with administration of the 
state social security act, the mere des- 
ignation of cluimant’s office did not 
determine his status, and the designa- 
tion of the district through which his 
powers and duties were to be exercised 
did not necessarily make him a coun- 
ty employee. Code 1939, §§ 3661.013, 
3828.006.—Hjerleid v. State, 295 N.W. 
139; 

Under the state social security act 
giving county board of social welfare 
the right to select employees subject 
to the general supervision and control 
of the state board, empowering state 
board to outline policies and dictate 


“ge § ie n 


procedure and to de ‘ 3 
essary for competent and efficient 
ministration, and authorizing | n 
board to discharge an employee on 
upon certification by the state bo: 
of lack of qualification or incompeten-— 
cy, a director-investigator whose salary 
is paid by the state is a state a1 
not a county employee in perfor 
his duties in connection with admin-_ 
istration of the act, and his comper 
sation for injuries arising out of ai 
in the course of his rer ie a 
payable by the state. Social Secu 
Act § 1 cetiseq., ‘and $112; 42° Sie? 
§ 301 et seq., and § 302; Acts 47th | 
Assem. ce. 137, 151; Code 11939, ) 8s 
3661.007, 3661.009 to 3661.014, 6 
017, 3684.04, 3828.001, 3828.003, 
006, 3828.067.—Hjerleid y. State, 29% 
W. 139. . | 
N.C. Where school janitor empl | 
on a 12 months’ basis was paid for 
eight months by State School Commis: 
sion and for remaining four — it 
by city board of education, which 


ant to request by school officials. 
Laws 1939, c.. 358, § 22.—Casey 
Board of Education of City fis 1] 

739. 


ham, 14 S.H.2d 853, 219 N.C) 
§ 157 ots Aah 
Pa.Super. An employer as such is ‘ 
not entitled to compensation unde 
Workmen’s Compensation Act, and, 
it is purpose to insure employer whi 
performing labor, such purpose m 
be indicated by terms of policy, 


unless policy is written to cover en 
ployers no liability is imposed on ea 
rier for injury to them, 40 PS. 
441. 811; 77 P.S. §§ 21. ,22.—Coe 
v. Herman Coal Co., 20 A.2d 916, 1 
Pa.Super. 81. snr Oe 
A declaration in workmen’s compe! 
sation policy that insured was | 
employer determined his rights a 
those of insurer under contract r 
gardless of insurer’s liability to o 
workmen as employees. 40 P.S. 
441,.811; 77 PS.) §§ 21, 22--Coce 
Herman Coal Co., 20 A.2d_ 91 
Pa.Super. 81. 
An insurer 
workmen’s 


icy contained declarations of insu 
that employer was an “individu 
named “Herman Coal Company’’, fol 
lowed by insured’s place of residence 
and policy agreed to indemnify en 
ployer against loss through liabili 
for injuries to employees legally em-— 
ployed by employer, insured was ex-— 
cluded from operation of policy, ¢ 
hence his widow could not recover f« 
his death notwithstanding insured an 
others allegedly were employees o 
“Herman Coal Company’’ which wa 
co-operative unincorporated associa iv 
formed for purpose of mining and ‘sell- 
ing coal. 40 P §§ 441, 80 
P.S. §§ 21, 22.—Coccaro v, Herman Coal — 
Co., 20, A.2d 916, 145) Pa.Super. 81-3) 
§ 158 no ae 
N.D. The relationship of employer 
and employee must exist in order to. 
make provisions of Workmen’s Com- 
pensation Act, and acts amendatory — 
thereot, applicable. Comp.Laws Supp. b 
1925, §§ 396a1-396a33, as amended.— 
Mutual Life Ins. Co. of New York y. : 
State, 298 N.W. 773. f 
Oki. Relationship between cotton oil 
company and compensation claimant 
was, at time of claimant’s injury, that 
of “ereditor’ and ‘debtor,’’ so as to 
preclude recovery of compensation, 
rather than that of ‘employer’ and 
“employee,” where company, in order 
to assist claimant in carrying on his 
business of operating a gin and to 


, 


MEE SS §>o21, 
< es Co., 20 A.2d 916, 145 Pa.Super. 
i; 


~ . benefits 
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oe 
ey 


we 
oe 


_ “servant” as used in a workmen’s com- 


protect a mortgage lien which it held 
on the gin, furnished him with neces- 
sary money to carry on his operations 
by permitting him to draw on it for 
all necessary and reasonable expendi- 
tures incident to payment of em- 
ployees, purchase of cotton and other 
expenses, and company had no right 
to discharge or control claimant in 
any manner in the conduct of his oper- 
ations. 85 Okl.St.Ann. § 1 et seq.— 


Reeves v. Muskogee Cotton Oil Co., 
104 P.2d 443. 
Pa.Super. The mere fact that work 


is done on one’s own property in the 


course of his regular business does 


not of itself bring a workman who 


does the work within the workmen’s 


compensation laws and there must be 
a master and servant relationship. 77 
P.S. § 52:—Walters v. Kaufmann De- 


partment Stores, 20 A.2d 865, 145 Pa. 


Super. 56. 


_ Pa.Super. Under compensation act, 


one cannot become an “employee” of 
‘er 


osition of both ‘“‘employer” and ‘em- 
defined by act as the equiv- 
“master” and “servant.” 77 
22.—Cocearo v. Herman 


ployee’ 
alent of 


S.C. The basic purpose of the Com- 


_ pensation Act is the inclusion of em- 


ployers and employees and not their ex- 
clusion, and doubts of jurisdiction must 
be resolved in favor of inclusion rather 
than exclusion.—Yeomans y. Anheuser- 
Mensa ine... 15) 8:20: / 833; (L982 S.C. 


S.D. The relation of employer and 
employee is essential to recovery un- 
der. Workmen’s Compensation Act. 
SDC 64.0101 et seq.—South Dakota 
Employers Protective Ass’n v. Coding- 
ton County, 298 N.W. 674. 

Utah. The Workmen’s Compensation 


Act is intended to be operative by vir- 


tue of the status of employer and em- 


ission, 114 P.2d 508. 


; § 159 

-Ind.App. In construing definition of 
employee” as used in compensation 
t, a measure of liberality should be 
dulged in to the end that in doubt- 
1 cases an injured workman or his 
dependents may not be deprived of 
of the compensation act. 
‘Burns’. Ann.St. § 40-1201 et seq.— 
Meek v. Julian, 32 N.B.2d 737. 


\ 2 § 160 
_Del.Super. The words ‘‘master’” and 


“ 


ease are synonymous to 


and 


profession or occupation of 
the employer. Rey.Code 1935, § 6113, 


as amended by 42 Del.Laws, ¢c. 185.— 


Gooden vy. Mitchell, 21 A.2d 197. 
61 


§ 
Cal. Statutory or administrative 
regulations bearing upon conduct in 
action of a person furnishing services 


to another and on conduct of such 


other person do not operate to change 
relation between those persons or al- 
ter conclusion that must be drawn 
from facts.—Drillon vy. Industrial Acci- 
dent Commission, 110 P.2d 64, prior 
opinion 104 P.2d 518. 

Cal.App. In order to sustain an 
award of compensation, it must be 
shown that claimant was an employee 
of person against whom award was 
made and that such person had: a 
right to control method and manner in 
which claimant performed his work, 
and test of control means complete con- 
trol.—S. A. Gerrard Co. v. Industrial 
Accident Commission, 105 P.2d 159. 


WORKMEN'S COMPENSATION 


Ind.App. The right to receive and 
the liability to pay compensation de- 
pends upon the existence of the rela- 
tion of employer and employee, which 
relation is contractual in character and 
must be created by contract either ex- 
press or implied.—Kuntzwiller vy. City 
of West Lafayette, 29 N.H.2d 1007. 

La. The relation of employer and 
employee must be shown to exist in 
order to establish liability under Work- 
men’s Compensation Law. Act No. 20 
of 1914.— Brownfield Vv. Southerh 
Amusement Co., 198 So. 656, 196 La. 73, 
annulling 198 So. 670. 

Mich. The relation: of employer and 
employee must be either admitted or 
proved in a proceeding under the 
Workmen’s Compensation Act. Comp. 
Laws 1929, § 8407 et seq.—Lynch v. 
R. D. Baker Const. Co., 296 N.W. 858. 

Mo.App. In compensation proceed- 
ing in determining whether relation of 
employer and employee exists, each 
ease must be determined on its own 
facts, and the question of control over 
the work of the one claiming to be an 
employee is of extreme importance, 
but is not standing alone conclusive. 
—Garcia v. Vix Ice Cream Co., 147 S. 
W.2d 141. 

Where claimant engaged in selling 
ice cream products of alleged employer 
set his-own hours for work, chose own 
territory except that he was not per- 
mitted to go into territory of another, 
determined the amount of ice cream he 
thought he could sell, and at end of 
day paid for ice cream sold at the 
rate of 65 per cent. of what he re- 
ceived from the sales, and alleged em- 
ployer neither had nor exercised any 
control over sales of ice cream, claim- 
ant was not an “employee” of alleged 
employer, so as to be entitled to com- 
pensation for injuries sustained in 
vending alleged employer’s products. 
Mo.St.Ann. § 3299 et seq., p. 8229 et 
seq.—Garcia v. Vix Ice Cream Co., 147 
S.W.2d 141. 

N.J.Sun. In .seeking intention of 
parties to contract of general hiring, 
which avas controlling consideration in 
determining employee’s right to com- 
pensation under Compensation Act, re- 
gard was to be had to attendant cir- 
cumstances and object in view, and 
course of practice of parties in execu- 
tion of contract. N.J.S.A. 34:15-1 et 
seq.—Fury v. New York & L. B. R. 
Co., 16 A.2d 544, 126 N.J.L. 25. 


Okl. The relation of master and 
servant or employer and employee 
within meaning of compensation act 


must be shown to have been existent 
at time of injury before the Industrial 
Commission is authorized to make an 
award of compensation for such in- 
JUury.,080) OK StAnn. ($4.1 et seq 
Reeves v. Muskogee Cotton Oil Co., 104 
P.2d 443. 


Tex.Civ.App. For compensation 
claimant to recover for the death of 
her son from compensation carrier of 
alleged employer, it was necessary for 
the claimant to show that employer- 
employee relationship existed between 
her deceased son and alleged employer. 
Rey.St.1925, art. 8309, § 1.—Traders & 
General Ins. Co. v. Wood, 148 S.W.2d 


975, error dismissed, judgment cor- 
rect. 
§ 162 
Cal.App. In determining whether re- 


lationship of employer and employee 
existed between parties, so that Indus- 
trial Accident Commission would have 
exclusive jurisdiction of claim for in- 
jury, the relationship of parties at time 
injuries were sustained, and not at 
time of commencement of action is con- 
trolling. St.1917, p. 831, as amended; 
St.1937, p. 265 et sea., § 3201 et seq.; 
Const. art. 20, § 21.—Buttner v. Ameri- 
ean Bell Telephone Co., 107 P.2d 439. 
Ill. Where brass moulder employed 
in foundry was in employ of employer 
on date when Workmen’s Occupational 
Diseases Act became effective and was 
exposed to hazard of employment dur- 
ing period of 60 days after effective 
date of act, moulder was within terms 
of act, and it was not necessary to 
show that he was exposed every day 
during 60-day period. Smith-Hurd 


ree te eh 
etn 


‘Stats. c. 48, §§ 172.23, 172.25.—Central 
ustrial 
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Pattern & Foundry Co. v. Ind 
Commission, 29 N.B.2d 511, 374 Wl. 


N.J.Dept.Labor. One may be a tem- 
porary employee and st#! come within 
realm of compensation act. N.J.S.A. 
34:15-1 et seq.—Krueger v. Merchants 
Transp., 20 A.2d 59, 19 N.J.Mise. 379. 

1 
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Fla. The fact that parties may have 
thought that they did not stand in re- 
lation of master and_ servant 
not change status so as to deprive sery- 
ant of right to compensation if, as a 
matter of law, relationship does exist. 
Acts 1935, c. 17481, § 2(2), as amend- 
ed by Acts 1937, c. 18413, § 1—Mag- 
arian vy. Southern Fruit Distributors, 1 
So.2d 858. 

Pa.Super. The mere fact that work 
is done on one’s own property in the 
course of his regular business does not 
of itself bring a workman who does 
the work within the workmen’s com- 
pensation laws and there must be a 
master and servant relationship. 77 
Bese 52.—Walters v. Kaufmann De- 
partment Stores, 20 A.2d 865, 145 Pa. 
Super. 56. 

Tex.Civ.App. The fact that work- 
men’s compensation claimant performed 
Jabor in carrying out contracts which 
had been made by firm, that boiler- 
truck used by him in doing that work 
carried emblem of firm, was purchased 
by it, and registered in its name, that 
materials for so performing such work 
had been secured by him from the firm, 
that he was instructed by its employees 
in charge when, where, and how to 
perform such work, that the charge 
for the work had been agreed upon 
between the firm and its customers, 
and that claimant and others so engaged 
were paid in advance for performing 
such labor, constituted indicia of the 
relationship of employer and employee. 
—Associated Indemnity Corporation vy. 
Insurors Indemnity & Insurance Co., 
153 S.W.2d 5383, error granted. 

§ 164 , 

Ga.App. In determining whether 
“employer and employee” relation ex- 
isted in cases arising under Workmen’s 
Compensation Act, criterion is whether, 
at time of injury, alleged employee 
is subject to alleged employer’s orders 
and control and was liable to be dis- 
charged by him for disobedience to or- 
ders or for misconduct.—Liberty Mut. 
Ins. Co. v. Kinsey, 16 S.E.2d 179. 

Tex.Civ.App. The fact that work- 
men’s compensation claimant performed 
labor in carrying out contracts which 
had been made by firm, that boiler- 
truck used by him in doing that work 
carried emblem of firm, was purchased 
by it, and registered in its name, that 
materials for so performing such work 
had been secured by him from the firm, 
that he was instructed by its employees 
in charge when, where, and how to per- 
form such work, that the charge for 
the work had been agreed upon between 
the firm and its customers, and that 
claimant and others so engaged were 
paid in advance for performing such 
labor, constituted indicia of the rela- 
tionship of employer and employee.— 
Associated: Indemnity Corporation § y. 
Insurors Indemnity & Insurance Co., 
153 S.W.2d 533, error granted. 
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Cal.App. The ‘‘master and servant 
relationship” or “employer and em- 
ployee relationship” exists for pur- 
poses of awarding compensation when- 
ever the employer retains the right to 
direct how the work shall be done as 
well as the result to be accomplished, 
the right to control rather than the 
amount of control exercised being the 
determinative factor, and the rule re- 
quires that the right to exercise com- 
plete or authoritative control rather 
than mere suggestion concerning detail 
must be shown. St.1937, p. 265, § 3201 
et seq.—State Compensation Ins. Fund 
v. Industrial Accident Commission, 116 
P.2d 173. 

N.D. The test in determining wheth- 
er an employer and employee relation- 
ship exists is who has right of con- 
trol of details of work, and if person 
for whom work is being done has 


does — 


ployer 

“emplo 

merely with result of work and has no 
control over details of its doing, the 
person doing the work is an “inde- 
pendent contractor.’’—Mutual Life Ins. 
Abe: of New York v. State, 298 N.W. 


§ 167 
“master and servant rela- 


Cal. The 
tionship” or “employer and employee 
relationship” exists for purposes of 


awarding compensation whenever the 
employer retains the right to direct 
how the work shall be done as well 
as the result to be accomplished, the 
right to control rather than _ the 
amount of control exercised being the 
determinative factor, and the rule re- 
quires that the right to exercise com- 
plete or authoritative control rather 
than mere suggestion concerning de- 
tails must be shown.—S. A. Gerrard 
Co. v. Industrial Accident Commission, 
ee P.2d 377, prior opinion 105 P.2da 

Cal.App. In order to sustain an 
award of compensation, it must be 
shown that claimant was an employee 
of person against whom award was 
made and that such person had a right 
to control method and manner in which 
claimant performed his work, and test 
of control means complete control.—s, 
A. Gerrard Co. vy. Industrial Accident 
Commission, 105 P.2d , 

Ga.App. In determining whether 
“employer and employee” relation ex- 
isted in cases arising under Workmen’s 
Compensation Act, criterion is whether, 
at time of injury, alleged employee 
is subject to alleged employer’s orders 
and control and was liable to be dis- 
charged by him for disobedience to or- 
ders or for misconduct.—Liberty Mut. 
Ins. Co. v. Kinsey, 16 S.B.2d 179. 

Idaho. Generally, right to control 
and direct employee’s activities or pow- 
er toe control details of his work and 
determine how it shall be done and 
whether it shall stop or continue gives 
rise to relationship of employer and 
employee within Workmen’s Compen- 
sation Act and person to whom serv- 
ices are furnished by another’s em- 
ployee under such person’s direction 
and control becomes “temporary em- 
ployer’’ liable for compensation for in- 
juries to or death of such employee. 
Code 1932, § 43-901 et seq.—Pinson v. 
Mn idone Highway Dist., 106 P.2d 


Iowa. The relation of “master and 
servant” exists whenever the employer 
retains the right to direct the man- 
ner in which the business shall be 
done, as well as the result to be ac- 
complished, or, in other words, not 
only what shall be done, but how it 
shall be done, and, since the right to 
control invelves the power to discharge, 
the existence of the power to discharge 
is essential and is an indicium of the 
eee peat ere y. State, 295 N. 


Kan. The right to discharge a work- 
man is a distinct incident in the ‘‘em- 
ployer and employee _ relationship.”’— 
nes v. Julian, 107 P.2d 745, 152 Kan. 

Mass. Evidence showing to whom a 
person owed obedience in performing 
details of his work may be material in 
showing the relationship between them, 
but under the Workmen’s Compensa- 
tion Law a contract of service, either 
express or implied, is required before 
one can be considered an “employee’’ 
of another. G,L.(Ter.Hd.) c. 152, § 
et seq. Wanders’ Case, 31 N.B.2d 530. 
308 Mass, 157. 


Minn. Where department store and 
’ cosmetic manufacturer entered into a 
contract whereby department store was 
to furnish a demonstrator to promote 
sale of manufacturer’s products, and 
whereby manufacturer was to pay 
store $20 per week, and a demonstrator 
was employed at a weekly wage of $20 
which was paid by store, and demon- 
strator sold store’s goods, and ac- 


ee es oly) As 
sales whether 


{ or. : 
turer’s products, and demonstrator was 
directly under control of persons in 
authority in store, demonstrator was 
an “employee” of store, and hence en- 
titled to recover compensation from 
store for injuries. Mason’s Minn.St. 
1927, § 4326(d);  Mason’s Minn.St. 
Supp.1940, § 4272-6.—Ekrem v. Harriet 
Hubbard Ayer Co., 296 N.W..180. 

Mo.App. Payment of wages by one 
for services rendered by another tends 
to establish an “employer and em- 
ployee relationship’, and right of em- 
ployer to direct and control work of 
employee, not necessarily the exercise 
of such right, is strong evidence of 
such relationship, but no single fact, 
is more conclusive of nature of employ- 
ment than that of employer’s unre- 
stricted right to end the service when- 
eyer he chooses.—Schultz v. Moersche 
Products Co., 142 S.W.2d 106. : 

Mo.App. In compensation proceed- 
ing in determining whether relation of 
employer and employee exists, each 
case must be determined on its own 
facts, and the question of control over 
the work of the one claiming to be an 
employee is of extreme importance, but 
is not standing alone conclusive,—Gar- 
oe v. Vix Ice Cream Co., 147 S.W.2d 

Tex.Civ.App. For one to be an “em- 
ployee’ within the meaning of the 
Compensation Act, the relationship of 
master and servant must exist in the 
sense that one person has the right of 
ultimate control over the other person. 
Rev.St.1925, art. 8309, § 1—Traders 
& General Ins. Co. vy. Wood, 148 S.W. 
2d 975, error dismissed, judgment cor- 
rect, 

The relation of ‘‘master and servant” 
within meaning of the Compensation 
Act exists where the master retains 
or exercises the power of control in 
directing, not merely the end sought 
to be accomplished by the employ- 
ment of another, but as well the 
means and details of its accomplish- 
ment, and not only what shall be 
done, but how it shall be done. Rey. 
St.1925, art. 8309, § 1—Traders & 
General Ins. Co. v. Wood, 148 S.W.2d 
975, error dismissed, judgment correct. 
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Del.Super. Where compensation 
claimant was engaged by contractors 
to move a truck and crane in order 
to permit contractors’ blasting opera- 
tions to continue without damage to 
the truck and crane, the_ fact, that 
amount of wages to be paid to claim- 
ant was not agreed upon did not pre- 
clude recovery for injuries sustained 
by claimant while moving the truck 
and crane, on ground that there was 
no “master and servant relationship” 
between the parties, since the law un- 
der such circumstances would imply a 
reasonable compensation. Rev.Code 
1935, § 6071 et seq. as amended.— 
Gooden v. Mitchell, 21 A.2d 197. 

Kan. The fact that. compensation 
claimant was paid wages tended to es- 
tablish “employer and employee rela- 
tionship’. Gen.St.1935, 44-501 et seq. 
—Davis v. Julian, 107 P.2d 745, 152 
Kan. 749, 


Minn. Where department stere and 
cosmetic manufacturer entered into a 
contract whereby department. store was 
to furnish a demonstrator to promote 
sale of manufacturer’s products, and 
whereby manufacturer was to pay 
store $20 per week, and a demonstrator 
was employed at a weekly wage of $20: 
which was paid by store, and demon- 
strator sold store’s goods, and ac- 
counted to it for all sales whether 
from its merchandise or from manufae- 
turer’s products, and demonstrator was 
directly under control of persons in 
authority in store, demonstrator was 
an ‘“employee’”’ of store, and hence en- 
titled to reeover compensation from 


store for injuries. Mason’s Minn.St. 
1927, § 4826(d); Mason’s Minn.St. 
Supp.1940, § 4272-6.—Ekrem y. Har- 


riet Hubbard Ayer Co., 296 N.W. 180. 

Mo.App. Payment of wages by one 
for services rendered by another tends 
to establish an “employer and em- 


‘om manufac- p 


of such right, is strong evidence ae 
such relationship, but no single fact, 
is more conclusive of nature of ei 
ployment than that of employer’s un- 
restricted right to end the serv 
whenever he chooses.—Schultz v._ ¢ 
schel Products Co., 142 S.W.2d 1( 
N.J.Dept.Labor. Where wife oper- — 
ated butcher shop, paid husband wages — 
as employee, employed domestic. z 
ant and paid her wages, wife alo 
not husband was liable for comp 
tion to servant injured in course of 
employment.—Robinson vy. Sachar 
18) A,2d) 5538; 19 UN. Mise: 98h 
Okl. The provision of the Compen 
sation Act that “employee” includes 
any persons associating themselves to- 
gether under an agreement for per- 
formance of a particular piece of wor 
in which event such persons s 
sociating themselves together shall 
deemed employees of the person hat 
ing the work executed, is not ap 
ble to one who is merely remunerate 
out of the profits, and igs not other 
wise interested in the enterprise. 
Ok1.St.Ann, § 3, subd. 4.—Smittle vy. 
Rutherford, 111 P.2d 480. | ea. 
Tex.Civ.App. The fact that wor 
men’s compensation claimant perf 
labor in earrying out contracts 
had been made by firm, that 
truck used by him in dole 
work carried emblem of firm, w: vad r- 
chased by it, and registered in it 
name, that materials for so performing 
such work had been secured by hi 
from the firm, that he was instructed 
by its employees in charge when, 
and how to perform such work, th 
charge for the work had be 
upon between the firm and its cu . 
mers, and that claimant and others 
so engaged were paid in adv y 
performing such labor, constitute 
dicia of the relationship of emp 
and employee.—Associated In ni 
Corporation vy. Insurors Indem ; 
Insurance Co.. 153 S.W.2d 533, erro 
granted. Eee 
§ 17L ‘ 


Mo. If an insurance company 
charges, or makes am improp 
fraudulent charge, rights may be e 
ated against the company which — 
be enforced at law or in equity, 
that does not authorize the 

men’s Compensation Commissio 
make awards to 


he: 
tee 


at 
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3299 et seq., p. 8229 et se 
Soars-Lovelace, Inc,, 142 8. 4 
_ Tex.Civ.App. An employer 
ing under Workmen’s i 


wae such employees are engaged 
3 2 

but an employer who conducts — 
separate kinds of business, each of 
which involves different risks, pay 
rolls, and premium rates, may el ; 
insure his. employees in one such bu: 
ness and not insure his employees in 
another business. Vernon’s Ann.Civ.St. — 
art. 8306 et seq.—Holmes v. Travelers © 


Ins. Co., 148 S.W.2d 270. Error r 
fused. : Bes 
8 172 : i 
Ind.App. The right to receive and 


the liability to pay compensation de- | 
pends upon the existenee of the rela- 
tion of employer and employee, which | 
relation is contractual in charaeter and — 
must be created by contract either ex- | 
press or implied.—Kuntzwiller v. City 
of West Lafayette, 29 N.H.2d 1007. 

Mass. Evidence showing to whom a 
person owed obedience in performing: 
details of his work may be material 
in showing the relationship. between 
them, but under the Workmen’s Com- 
pensation Law a contract of service, 
either express or implied, is required 
before one can be considered an “em- 
ployee’” of another. G.L.(Ter.Hd.) ¢. 
152, § 1 et seq.mWanders” Case, 31 N. 
H.2d 530, 308 Mass. 157. 

N.J.Com.Pl. The fundamental basis 
under the procedure of the Workmen’s. 
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managing officer, 
owner of corporation, fact that other 
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Compensation Act rests upon a con- 
tract between employer and employee 
either by express or implied consent, 
and to warrant a recovery, under the 
act it must appear that injury was 
eaused by accident, and that the ac- 


- cident arose out of and in the course 


of the employment.—Greif v._ Betsy 


Ross Ice Cream Co., 20 A.2d 597, 19 


N.J.Mise, 397. 

S.D. The relation of employer and 
employee is contractual and must be 
created by contract.——South Dakota 
Employers Protective Ass’n v, Coding- 
ton County, 298 N.W. 674. 


_ Wash. Under the Worknien’s Com- 


pensation Act, the contract, and, not 
whether work has actually been com- 
menced, determines existence of em- 
ployment relation. Rem.Rey.Stat. § 
7673 et seq.—Thompson v. Department 


me of Labor & Industries, 116 P.2d 372. 
Tae 173 


Mo.App. In 
- employer-employee relation was created 


determining whether 
by contract, so as to make employer 
liable for workmen’s compensation, 
mutual assent of the parties necessary 


to formation of contract must be gath- 
ered from the parties’ conduct and lan- 


ng of words 


- Freeman, 150 S.W.2d 557. 
eN 


S.D. The master and servant rela- 
tionship is a contractual relationship 
ereated by either an express or im- 
plied contract.—Isaacson vy. Northern 
Wholesale Co., 293 N.W. 532 
: § 176 


One who was president, man- 


- Mo. 


aging officer, and majority stock own- 
er of corporation, was not an “e 
ployee” of corporation within provision 

of the compensation act which, in de- 


“em- 


fining an “employee,” excluded persons 
whose annual average earnings exceed- 


ed $3,600, so as to entitle his depend- 
ents to recover compensation for his 
death, where he was supposed to re- 


ceive monthly salary ranging at vari- 
ous times from $400 to $600, notwith- 
standing that he was not actually paid 

which, for every year ex- 
3,600, because of corporation’s 
financial inability to pay full salary, 
and notwithstanding that he had cred- 


ited back to corporation the unpaid 
salary. Mo.St.Ann. § 3305(a), p. 8238 


—Soars y. Soars-Lovelace, Inc., 142 s. 


W.2d 866. 
' In determining the “annual average 
earnings” of an employee within mean- 


ing of the section of the compensation 
act providing that an ‘employee’ 


- means every person in the service of 


an employer, but shall not include 


‘persons whose ‘annual average earn- 


ings’’ exceed $3,600, the average of an- 
nual earnings for the whole time of 


the employment is to be considered 


where the employee has been employ- 


ed more than one year by the same 


employer in the grade in which the 
employee was employed at the time of 
the accident. Mo.St.Ann. §§ 3305(a), 
3320(b), pp. 8238, 8258.—Soars  v. 
Soars-Lovelace, Inc., 142 S.W.2d 866. 


In compensation proceeding for 
death of one who had been president, 
and majority stock 


officers and employees, with exception 
ef stenographer, left the corporation, 
did not amount to a “change of grade 


of employment” of the president so as 


to require consideration only of salary 
received by him. after the others left 


the corporation, in determining wheth- 


er he was an “employee” within the 
meaning of that section of the com- 
pensation act excluding persons whose 
annual average earnings exceeded $3,- 
600, since his grade was not lowered, 
and hence no “change of grade of em- 
ployment”. Mo.St.Ann. §§ 3305(a), 
3320(b), pp. - 8238, 8258.—Soars y. 
Soars-Lovelace, Inc., 142 S.W.2d 866. 

The chief officer of a corporation, 
who owned more than _ three-fourths 
of its stock, could not bring himself 
back under the Workmen’s Compenga- 


.tion Act, at the end of any year, or at 


semiannual periods, by crediting back 
to the corporation by book entries part 


WORKMEN'S 


Bele ie MIA teint sy nas Oth of ag: 


of his salary, previously fixed and 
credited to him after the amount of 
such salary properly fixed and credited 
to him had once put him outside of 
the act, under the terms of the clause 
excluding those receiving more than 
$3,600 as annual average earnings, 
since, when the corporation once legal- 
ly owed him that amount, even if he 
did not collect it before corporation 
became insolvent, the debt would not 
be wiped out except by the methods 
rovided under the bankruptcy laws. 
fo.St.Ann, § 3305(a), p. 8238.—Soars 
v. Soars-Lovelace, Inc., 142 S.W.2d 866. 

Mo.App. If use of employer’s auto- 
mobile by employee for employee's 
own convenience was nothing *more 
than a gratuity which could be _ ter- 
minated at any time, the use could not 
be considered as part of the ‘‘compen- 
sation” of the employee, so as to pre- 
clude employee who received a salary 
of $3,600 per year from recovering 
compensation for injuries sustained 
because his salary exceeded the sum of 
$3,600. Rey.St.1939, 36,9Dy,, noe O, 
Mo.St.Ann. §§ 3305, 3320, pp. 8238, 
8258.—Morrow v. Orscheln Bros, Truck 
Lines, 151 S.W.2d 138. 

Mo.App. The provision of Workmen’s 
Compensation Act relating to computa- 
tion of “annual earnings” of injured 
employee applies in determining wheth- 
er average annual wage of injured em- 
ployee exceeds $3,600, so as to ex- 
elude employee from compensation bene- 
fits. Rev.St.1939, §§ 3695, 3710, Mo.St. 
Ann. §§ 3305, 3320, pp. 8238, 8258.— 
Mossman y. Chicago & Southern Air 
Lines, 153 S.W.2d 799. 

Under provision of Workmen’s Com- 
pensation Act relating to computation 
of annual earnings of injured employee, 
fact that deceased employee suffered 
a reduction in wages, although not 
controlling, was relevant on question 
of whether there was a change of 
“erade’, so that his actual earnings 
for year preceding his death could not 
be considered in determining whether 
his average annual earnings exceeded 
$3,600, so that his death would not 
be covered by the act. Rev.St.1939, 
§$§ 3695, 3710, Mo.St.Ann. §§ 3305, 3320, 
pp. 8238, 8258—Mossman y. Chicago & 
Southern Air Lines, 153 S.W.2d 799. 


Where deceased had been employed 
by air line company as a first pilot, but 
due to reduction of force a few months 
prior to his death he had been demoted 
to a reserve pilot, which position called 
for working at both position of first 
pilot and co-pilot, such change amount- 
ing to a reduction in rank and in 
wages, such demotion amounted to a 
change of “grade” of employment, so 
that deceased’s actual earnings for year 
preceding his death could not be con- 
sidered in determining whether his 
wages were less than $3,600, so that 
his death would be covered by Work- 
men’s Compensation Act. Rev.St.1939, 
§§ 3695, 3710, Mo.St.Ann. §§ 3305, 3320, 
pp. 8238, 8258.—Mossman vy. Chicago 
& Southern Air Lines, 153 S.W.2d 799. 

Where deceased had been employed 
by air line company as a first pilot, but 
66 days prior to his death he had been 
demoted to a reserve pilot due to a re- 
duction of the force, which demotion 
amounted to a change of “grade” of 
employment, deceased’s annual wages 
would be computed on basis of 300 
times his average daily earnings since 
his demotion to reserve pilot for pur- 
pose of determining whether his an- 
nual wages were less than $3,600, so 
that his death would be covered by 
Workmen’s Compensation Act, Rey.St. 
1939, §§ 3695, 3710(a, b, d), Mo.St.Ann, 
§§ 3305, 3320(a, b, d), pp. 8238, 8258, 
8259.—Mossman y. Chicago & Southern 
Air Lines, 153 S.W.2d 799. 

Where deceased had been employed 
by airline company as a first pilot, but 
had been demoted to a reserve pilot 
66 days prior to his death due to a 
reduction of the force, and during 
period following his demotion employee 
had earned $826.11, giving him a daily 
wage of $12.51, deceased’s annual wage, 
computed on basis of 300 times daily 
wage, was $3,753, and hence deceased, 
under statute excluding those whose an- 
nual earnings exceed $3,600 from com- 


COMPENSATION ACT 


S ye DN ete 
pensation benefits, was no n n - 
ployee’ for whose death widow was_ 
entitled to compensation. Reyv.St.1939, 
§§ 3695, 3710(a, b, d), Mo.St.Ann. §§ 
3305,+3320(a, b, et pp. 8238, 8258, 
8259.—Mossman vy. Chicago & Southern 
Air Lines, 153 S.W.2d 799. 4 
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Del.Super. Employees are engaged 
in “casual employment” within Work- 
men’s Compensation Law when they 
are employed only occasionally, irregu- 
larly or incidentally, as distinguished 
from those employed regularly and 
continuously. Rev.Code 1935, 6113, 
as amended by 42 Del.Laws, c. 185.— 
Gooden y. Mitchell, 21 A.2d 197, : 

Idaho. An employee employed at 75. 
cents an hour to calcimine the walls 
and ceiling of place of business of 
manufacturer and seller of artificial 
limbs and orthopedic appliances was 
engaged in “casual employment,’ so 
that injury sustained was not compen- 
sable in the event manufacturer and 
seller had not elected to come within 
Workmen’s Compensation Act, where 
employment was without regularity, 
and for limited and temporary purpose 
of redecorating place of business. Code 
1932) 43-904, subd. 3.—Dawson vy. 
Joe Chester Artificial Limb Co., 112 P. 
2d 494. 

Iowa. Under statute providing that 
persons whose employment is purely 
“casual” and not for the purpose of 
the employer’s trade or business shall 
not be deemed workmen or employees, 
quoted word means coming without 
regularity, occasional, incidental, com- 
ing at uncertain times or without reg- 
ularity in distinction from stated or 
regular, a laborer or artisan employed 
only irregularly. Code 1939, § 1421, 
subd. 3, par. a.—Tepesech v. Johnson, 
296 N.W. 740. ! 

N.J.Sup. Under Workmen’s Compen-: 
sation Act, compensation is not provid- 
ed for employees whose employments 
are casual. N.J.S.A, 34:15-36.—Clau- 
seni¥y Dinnebeil, 15 A.2d 205, 125 NJ. 


N.J.Sup. An employer, who merely 
looked after his own property consist- 
ing of six houses and collected rent 
therefrom and made occasional repairs, 
was not engaged in “business” within 
meaning of Workmen’s Compensation 
Act. N.J.S.A. 34:15-36.—Clausen v. 
Dinnebeil, 15 A.2d 205, 125 N.J.L. 223: 

N.J.Dept.Labor. In statute providing 
that “casual employment” if not in 
connection with any business of em- 
ployer is employment not regular, pe- 
riodic or recurring, employment does 
not refer to a contract of employment, 
since a contract cannot be casual as it 
comprises a definite intentional act be- 
tween the parties. N.J.S.A. 34 :15-36.— 
Stewart v. Brant, 17 A.2d 275, 19 N.J. 
Misc. 37, 

N.J.Dept.Labor. If by agreement be- 
tween the parties the employee under- 
takes to render services to employer at 
fixed times or for definite periods sep- 
arated by intervals, the employment is 
not “casual employment” within mean- 
ing of Workmen’s Compensation Act 
but if employment ceases at the end of 
each day’s work or period of work, in 
the sense that the employee would not 
be expected to work again for the em- 
ployer without a new engagement or 
hire, the employment is casual. N.J. 
S.A. 34:15-36.—Stewart v. Brant, 17 A. 
2d 275, 19 N.J.Mise. 37. ® 


Where employee’s work is more or 
less regular and recurring, although 
separated by intervals, employer can- 
not escape liability for workmen’s com- 
pensation by adopting a system of daily 
engagements, predicated on a new con- 
tract of hire for each engagement. N. 
J.S.A. 34:15-36.—Stewart vy. Brant, 17 
A.2d 275, 19 N.J.Misc. 37. 
*N.J.Dept.Labor. Where employee 
performed household work for employ- 
er for one-half day every week or every 
two weeks for which employee received 
$1 for each half day’s work, liability 
tor workmen’s compensation could not 
be defeated on ground that employee 
was a_ ‘casual employee’. N,J.S.A. 
34:15-36.—Stewart v. Brant, 17 A.2d 
275, 19 N.J.Misc. 37, 


artform housew 

_ one-half day each week or every two 
weeks for which employee received $1 
for each half-day’s work, liability for 
_ workmen’s compensation could not be 
_defeated-on theory that the employee 
was an “itinerant worker.” N.J.S.A. 
34 :15-36.—Stewart v. Brant, 17 A.2d 
275, 19 N.J.Mise; 37. 

N.J.Dept.Labor. An employee in 
water department of city, who was 
transferred during an emergency to 


aid in snow removal, and who _ sus- 
tained an accident while so engaged, 
was not a “casual employee”, so as not 
to be within Compensation Act. N.J. 
S.A. 34:15-1 et seq—Swann v. Town 
of Montclair, 18 A.2d 721, 19 N.J. 
Mise.. 255. 


- N.J.Dept.Labor. If services were ren— 
dered by compensation claimant while 
performing work not in connection with 
business of alleged employer, claimant 
must show that his employment was 
regular, periodic, or recurring to estab- 
lish that he was an “employee”, so as 
to. be entitled to benefits of compensa- 
tion act. N,J.S.A. 34 :15-36.—Cart- 
wright vy. Independent Press, 19 A.2d 
447, 19 N.J.Mise. 364. 

N.J.Dept.Labor. If work was done 
by compensation claimant in connection 
with employer’s business, the test in 
determining whether claimant was an 
“employee’’, so as to be entitled to bene- 
fits of compensation act, is whether oc- 
casion for the services arose by chance 
or was purely accidental. N.J.S.A. 34: 
15-36.—Cartwright v. Independent 
Press, 19 A.2d 447, 19 N.J.Misc. 364. 

N.J.Dept.Labor. A linotype machine 
repairman, who did work for several 
business firms as occasion required, who 
furnished his own tools, and who had 
been called by printing company on 
six or eight occasions prior to sustain- 
ing accident while repairing linotype 
machine and several times thereafter, 
was a ‘casual employee’’, and not an 
“employee’, of printing company, and 
hence was not entitled to benefits of 
Workmen’s Compensation Act. N.J.S.A. 
34:15-36.—Cartwright v. Independent 
Press, 19 A.2d 447, 19 N.J.Mise. 364. 

N.J.Dept.Labor. ‘‘Temporary”’ and 
“casual employment” are not synony- 
mous, ‘‘casual employment’’ being de- 
fined, if in connection with employer's 
business, as employment the occasion 
for which arises by chance or is pure- 
ly accidental or, if not in connection 
with employer’s business, as employ- 
ment not regular, periodic or recurring. 
N.J.S.A. 34:15-1 et seq.—Krueger v. 
Merchants Transp., 20 A.2d 59, 19 NJ. 
Mise. 379. 


N.J.Dept.Labor. An employee who 
was employed as a truck driver, and 
whose contract of hire was in connec- 
tion with employer’s business, was not 
engaged in ‘‘casual employment” so as 
to be excluded from coverage of com- 
pensation act notwithstanding that em- 
ployee’s employment was brought about 
by a strike, since employment caused 
by a strike does not bring such em- 
ployment within category of “chance” 
or “accident”. N.J.S.A. 34:15-1 et seq. 
—Krueger y. Merchants Transp., 20 A. 
2a 59, 19 N.J.Mise. 379. 


N.J.Dept.Labor. A seamstress who 
was hired from time to time to do work 
which entailed mending, general altera- 
tions, and repair work to clothing of 
housewife, as needs of housewife re- 
quired, and with expectation that the 
service, though in broken periods, 
would be continued in the future, was 
engaged in ‘recurring employment” and 
not ‘casual employment’’, and was with- 
in protection of Workmen’s Compensa- 
tion Act as an “employee”, since em- 
ployment was regular in the sense that 
jit was steady and permanent for more 
than a single piece of work. N.J.S.A. 
34:15-1 et seq.—Gray v. Greenwood, 
91 A.2d 601, 19 N.J.Mise. 460. 

Pa. What constitutes ‘casual em- 
ployment” not covered by Workmen’s 
Compensation Act is not capable of 
scientific definition but involves the 
ideas of fortuitous happening and ir- 
regularity of occurrence and denotes 
what is occasional, incidental, tem- 


; for employer for. 


. rig ; 
porary, haphazard, unplanned, and 
generally occasional employment, at 
comparatively long and irregular in- 
tervals, for limited and temporary pur- 
poses, the hiring in each instance be- 
ing a matter of special engagement, is 
“casual employment”, but employment, 
though not continuous, is not casual if 
the need for the work recurs with a 
fair degree of frequency and regularity, 
and there is an understanding that 
the employee is to perform certain 
work as the necessity for it may from 
time to time arise. 77 P.S. § 1 et seq. 
—Cochrane y. William Penn Hotel, 16 
A.2d 43, 339 Pa. 549, affirming Coch- 
rane vy. William Penn Hotel, Hartford 
Accident & Indemnity Co., Intervener, 
13 A.2d 875, 140 Pa.Super. 323. 

Pa. Where carpenter was employed 
by the hour to complete remodeling of 
hotel lobby and to construct elevator 
hatch, and after the project was tem- 
porarily discontinued was again em- 
ployed, not only in connection with 
elevator shaft, but also in capacity of 
handy man for performance of minor 
repair jobs about hotel, and was con- 
sidered by the hotel manager as a per- 
manent employee, employee’s employ- 
ment was not “casual employment’ not 
covered by the Workmen’s Compensa- 
tion Act. 77 PS. 1 et seq.—Coch- 
rane vy. William Penn Hotel, 16 A.2d 
43. 339 Pa. 549, affirming Cochrane v. 
William Penn Hotel, Hartford Accident 
& Indemnity Co., Intervener, 13 A.2d 
875, 140 Pa.Super. 323. 

Pa. In determining whether employ- 
ment is ‘casual employment’ not 
eovered by Workmen’s Compensation 
Act, fact that employment may be only 
for a single or special job is not con- 
trolling, because if work is not of an 
emergency or incidental nature but 
represents a planned project, and the 
tenure of the service necessary to com- 
plete it and for which the employment 
is to continue is of fairly long dura- 
tion, the employment is not casual, and 
it is immaterial that the accident to 
the employee for which compensation 
is sought may occur within a very 
short period after his entry upon the 
work. 77 P.S. § 1 et seq.—Deviney v. 
J. H. France Fire Brick Co., 16 A.2d 
ie Bae ahs Gey 

Pa. One employed by a company 
whose sole business was manufacture 
of fire brick and similar refractory 
products to aid in reconstruction and 
repairs of old brick plant purchased 
by company, which project would re- 
quire about six months’ work, was not 
engaged in ‘‘casual employment” not 
covered by Workmen’s Compensation 
Act. 77 P.S. § 1 et seq.—Deviney v. 
J. H. France Fire Brick Co., 16 A.2d 
Ady SBI Pah. 

Pa.Super. What constitutes ‘casual 
employment” not covered by Work- 
men’s Compensation Act is not capable 
of scientific definition but involves the 
ideas of fortuitous happening and ir- 
regularity of occurrence and denotes 
what is occasional, incidental, tempo- 
rary, haphazard and unplanned and 
generally occasional employment at 
comparatively long and irregular inter- 
vals for limited and temporary pur- 
poses, the hiring in each instance being 
a matter of special engagement, is 
casual employment, but employment 
though not continuous is net casual if 
the need for the work recurs with a 
fair degree of frequency and regularity 
and there is an understanding that the 
employee is to perform certain work as 
the necessity for it may from time to 
time arise. 77 PS. 22.—Dobrich vy. 
Pittsburgh Terminal Coal Corporation, 
20 A.2d 898, 145 Pa.Super. 87. 


Pa.Super. Where company after 
elosing mine continued to lease and 
maintain its houses and facilities un- 
der the direction of its superintendent, 
and general repairman after closing of 
the mine made whatever repairs were 
necessary in maintenance of houses but 
was not given full time employment, 
and his employment under contract of 
hiring was continuous and service re- 
eurred with some regularity with ex- 
pectation of its continuance in future, 
repairman’s employment wags not ‘‘cas- 


‘entitled to an award under the wor! 


ual employnient® sé as to preclude 
right of compensation for injuries su 
tained in making repairs. 77 P.S. § 
22.—Dobrich vy. Pittsburgh Termina 
Coal Corporation, 20 A.2d 898, 14 
Pa.Super. 87. ae ee 

Pa.Com.Pl. A_ registered civil en 
gineer, casually employed by a b 
ough, injured by a train, was not er 
gaged in the business of the borough 
at the time of the accident and was not 


men’s compensation act. Claimant’s _ 
appeal from an order of disallowance — 
dismissed.—Higley y. Greentree Bo 

ough, 89 P.L.J. 319. . oe 
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C.C.A.S.C. An accident to employe 
of garage, sustained when engine o 
bus, which garage had been called 
upon to repair in emergency, Se ph 
while employee was working on 5 
occurred in course of work nee 
part of “trade business or occupation” 
of bus company notwithstanding com- 
pany had regular shops for repair of 
its buses and employee was limited to 
his remedy under South Carolina 
Workmen’s Compensation Act prov 
ing that owner contracting with t 
person for performance of work which 
was part of owner’s trade, business or 
occupation, is liable to pay compensa- 
tion to any employee employed in such 
work, and hence garage employee 
could not bring common law action — 
against bus company for his personal — 
injuries sustained in such accident. 
Act S.C. July 17, 1935, $$ 2(b), 14,5 
19(a), 39 St. at Large, pp. 1232, 1239, — 
1242.—Berry v. Atlantie Greyhou 
Lines, 114 F.2d 255. i 
Del.Super. The legislature in e 
ing from protection of the Workme : 
Compensation Law, employees whose 
work was casual and not in the regu 
lar course of business of their employ 
east a burden on each employee r 
questing benefits under the law to e 
tablish the fact that his employme: : 
was in the regular course of his em- 
ployer’s business, and if such fact is 
proved, it is immaterial that the em- 
ployment was casual. Rey.Code 1935, 
6113, as amended by 42 Del.Laws, 
185.—Gooden vy. Mitchell, 21 A.2d 1 
Del.Super. The words eS 


operation which regularly constitu 
the business of the employer. Re 
Code 1935, § 6113, as amended by 42 
Del.Laws, ¢ 185.—Gooden vy. Mitchel 
2h Aled 97a <i Feo 


What constitutes the “regular course _ 
of business’ of an employer, within 


provision of Workmen’s Compensation — 
Law construing the word ‘employee’, — 
must be determined by the facts and ~ 
circumstances of each particular casi 
Rev.Code 1935, § 6113, as amend ie 
ec 


42 Del.Laws, ec. 185.—Gooden v. Mi 
contractors en- 


ell, 21 A.2d 197. 
Del.Super. Where 

gaged in construction of bridge ob- 
tained truck and crane for purpose of 
excavating, and in order that blasting 
operations of the contractors could pro-. 
ceed withuut damage to the truck and 
crane, the contractors employed claim- 
ant to move truck and crane, injury — 
sustained by the claimant while he was 
moving truck and crane was sustained 
at a time when the claimant was en- 
gaged in work concerning the “regular 
course of business’ of the contractors 
and was compensable. Rev.Code 1935, ot 
§ 6113, as amended by 42 Del.Laws, ec. j 
185.—Gooden y. Mitchell, 21 A.2d 197. 4 


Iowa. The purpose of statute provid- 
ing that persons whose employment is 
purely casual and not for the purpose 
of employer’s trade or business shall 
not be deemed workmen or employees 
entitled to compensation is to narrow 
or withdraw the application of the 
broader terms of the statute from 
those ‘‘easual’’ employments which are 
more or less incidental to the life of 
everybody. Code 1939, § 1421, subd. 


Cicer vy. Johnson, 296 


Iowa. Under statute providing that 
a person whose employment is purely 
: easual and not for the purpose of em- 
iy _ ployer’s trade or business shall not be 
deemed a workman or employee under 
the compensation statute, to avoid lia- 
=) bility for compensation it must appear 
eetthat employment was both purely 
. easual and outside the purpose of em- 
ployer’s trade or business. Code 1939, 
s; 1421, subd. 3, par. a—Tepesch v. 
Johnson, 296 N.W. 740. : 

Iowa. Under statute providing that 
a person whose employment is purely 
easual and not for the purpose of the 
: - employer’s trade or business shall not 
__be deemed a workman within the com- 
pensation statute, a carpenter employed 
ey a rural mail carrier to reshingle 
roof of private garage used to house 
two automobiles, one of which was 
_ prinéipally used by the carrier on mail 
route and the other: for family pur- 
- poses was not entitled to compensation 
‘for injuries resulting in fall from 
«garage, since carpenter’s employment 

was under statute ‘casual’ and not 

“for the purpose of employer’s_ busi- 
ess”. Code 1939, § 1421, subd. 3, par. 
 a.—Tepesch v. Johnson, 296 N.W. 740. 

- Kan. In order for an injury to be 
compensable under the  Workmen’s 
* Compensation Act, it must occur in the 
mpioyer’s trade or business. Gen.St. 
1935, 44-501 et seq.—Davis y. Julian, 
Peon er.2d 745,152 ‘Kan: 749. 
Minn. Though employment of com- 
pensation claimant to remove screens 
nd wash and put on storm windows 
of an apartment building was casual, 
it was in the “usual course of busi- 

ne of apartment 


hence such owners were within opera- 
ion of workmen’s compensation act. 
_ Mason’s Minn.St.1927, § 4268.—¥Fisher 
vy. Manzke, 294 N.W. 477. 

“Mo.App. An elevator repairman who 
was engaged under oral contract to 
keep elevators in retail furniture store 
1 good repair and who furnished his 
wn material and worked at his own 
leisure except in case of emergency 
—ealls, and who was injured while he was 
‘pairing elevator, was an “independent 
contractor” but was entitled to com- 
pensation as a statutory “employee” on 
ground that injury occurred while he 
was working on store owner’s premises 
in the “usual course of business” of the 
owner, and compensation could not be 
denied on ground that work was merely 
“casual” or that repairman was “erect- 
ing” or “demolishing”? an improvement 


on owner’s premises. Mo.St.Ann. §$§ 
3300-3303, .3308(a, c), pp. 8230-8237, 
$242, 8243.—Kennedy v, J. D. Carson 


‘Co., 149 S.W.2d 424. 

Neb. The provision of the compen- 
sation aet that the word ‘‘employee” 
‘shall not be eonstrued to include any 
‘person whose employment is casual and 
not in the usual course of the trade, 
business, profession or occupation of 
his employer, means conjunctively both 
casual employment and usual course of 
trade. Comp.St.Supp.1939, § 48-115, 
subd. 3.—McConnell v. Johnston, 298 
N.W. 346. 


Neb. Where farmer engaged owner 
of portable buzz saw at so much an 
hour to cut wood for use on the farm, 
and owner of buzz saw on his own 
initiative brought with him a_ helper, 
the employment of the- helper was 
“casual employment” and was not in 
the ‘usual course of trade’ of the 
farmer within meaning of the compen- 
‘sation act, so as to render the farmer 
along with the immediate employer li- 
" able for compensation. Comp.St.Supp. 
} 1939, § 48-115; Comp.St.1929, § 48- 
; S25 pate aa v. Johnston, 298 N.W. 
346. 

N.J.Dept.Labor, A person owning 
or having some vested interest in a 
dwelling house was not engaged in 
“business” within the Compensation 
Act, and a workman engaged in repair- 
ing 1 reof on the house under that per- 
ployment was of a “hazardous” char 
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WORKMEN’S COMPENSATION 
son’s control was not an ‘independent — 
contractor,’ but he was a “casual em-° 
ployee’ whose injuries were not com- 


pensable in absence of showing that 
his employment with that person was 


ks 


periodie and recurring. N.J.S.A. 
34 :15-36.—Southard y. Kleinsmith, 17 
A.2d 788, 19 N.J.Mise. 109. 

Pa.Super. Where employer whose 
principal business was mining coal was 
éngaged in subsidiary business of 
maintaining a mining town to provide 
housing and community service for the 
accommodation of its employees and 
after mining operation ceased, em- 
ployer leased and maintained its houses 
and facilities in the settlement under 
direction of its superintendent, and 
general repairman after closing of the 
mine made all repairs as the need arose 
on the houses though the work did not 
provide full time employment, while so 
employed repairman was within the 
“regular course of business’ of the em- 
ployer and was entitled to compensa- 
tion for injuries sustained while so em- 
ployed. 77 P.S. § 22.—Dobrich v. Pitts- 
burgh Terminal Coal Corporation, 20 
A.2d 898, 145 Pa.Super. 87. 

S.C. Well diggers injured by a dyna- 
mite explosion while employed by a cot- 
ton mill in deepening a water well on a 
farm rented by the mill to a share- 
cropper, three of whose children worked 
in the mill, were not engaged in the 
“course of business” of the mill within 
the compensation act. Act July 17, 
1935, 39 St. at Large, p. 1232, § 2(b).— 
Patterson vy. Courtenay Mfg. Co., 14 
S.H.2d 16, 196 S.C. 515. 

Va. Under compensation statute ex- 
eluding from definition of employee 
person whose employment is not in the 
usual course of “trade, business, oceu- 
pation or profession” of the employer, 
quoted words connote activities of per- 
sons or corporations of some continui- 
ty of existence and a degree of regu- 
larity and permanency which attaches 
to one’s method and means of material 
being and livelihood and are nearly 
Synonymous and do not bear any rela- 
tion to the functions, natural or statu- 
tory, of political subdivisions. Code 
1936, § 1887(2) (b).—Board of Sup’rs 
pe aeerst County v. Boaz, 10 S.H.2d 

Va, Under statute excluding casual 
employees from right to compensation 
and excepting from the definition of 
employees those whose employment is 
not in the usual course of trade, busi- 
ness, occupation or profession of the 
employer and statute imposing on 
board of supervisors of a county the 
duty of caring for the property of the 
county, a carpenter engaged by county 
courthouse janitor to repair a window 
of the courthouse was a “casual em- 


ployee’ who was not engaged in the 
“trade, business, occupation or  pro- 
fession’” of the county and could not 


recover compensation for loss of eye 
injured in repairing window. Code 
1936, §§ 1887(2) (b), 1887(15), 2728.— 
Board of Sup’rs of Amherst County v. 
Boaz, 10 S.E.2d 498. 
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Del.Super. The term ‘‘employee’’ as 
used in the Workmen’s Compensation 
Law, connotes a person other than an 
independent contractor. Rey.Code 
1935, § 6071 et seq., as amended; § 
6113, as amended by 42 Del.Laws, c. 
185.—Gooden vy. Mitchell, 21 A.2d 197. 

Ga.App. If compensation claimant’s 
deceased husband was an independent 
contractor at time of fatal accident, his 
death was not compensable. Code 
1933, § 114-101 et seq.—Travelers Ins. 
Co. v. Faulkner, 11 S.H.2d 367. 

Me. An “independent contractor” is 
not an “employee” within meaning of 
Workmen’s Compensation Act. Rev.St. 
1930, ¢. 55, § 2, Par.:II.—Kirk v. \Yar- 
mouth Lime Co., 15 A.2d 184. 

Okl. The status of parties under con- 
tract creating relationship of principal 
and independent contractor will be reec- 
ognized as a bar created by the parties 
themselves to a recovery by the inde- 
pendent contractor, under the Work- 
seas piper to je ay eS OK1LSt. 

nn, et seq.—Taylor v. Langle 
Pid 41, if ae 


-y. American Iron & Machine Works Co., 
39 F.Supp. 934. 
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D.C.La. The term “independent os : 
and | 


tractor” is a very elastic one, a 
whether one employed to render service 
does so as a “servant” or an ‘inde- 
pendent contractor’ must be determined 
from facts of particular case.—Alphonso 


§ 183 

Del.Super. In determining whether a 
workman is an “employee” or an “in- 
dependent contractor’, elements to be 
considered are the alleged employer’s 
obligation to furnish tools, supplies, 
material used in work, etc., time of 
employment, method of payment, 
whether work is part of regular busi- 
ness of the alleged employer and 
whether the alleged employer has privi- 
lege to terminate the work at his con- 
venience or command. Rev.Code 1935, 
§ 6071 et seq., as amended.—Gooden v. 
Mitchell, 21 A.2d 197. 

In determining whether a workman 
is an ‘employee’ subject to Workmen’s 
Compensation Law or is an “independ- 
ent contractor”, each particular case 
must depend on its own facts and or- 
dinarily no one characteristic of the 
relation is decisive and all character- 


istics must be considered. Rev.Code 
1935, § 6071, et seq., as amended.— 
Gooden vy. Mitchell, 21 A.2d 197. 


La.App. In determining whether a 
person is an “independeng contractor” 
under workmen’s compensation statute, 
court must consider whether service is 
rendered for a _ specified recompense, 
for a specified work either as a unit or 
a whole, and whether the person ren- 
dering the service retains control and 
direction over the means and methods 
employed by him in accomplishing the 
work. Act No. 85 of 1926, amending 
Act No. 20 of 1914, § 3, subd. 8—Rut- 
land vy. General Accident Fire & Life 
Assur. Corporation, Limited, of Perth, 
Scotland, 200 So. 486, 

Me. The commonly recognized’ tests 
to determine whether compensation 
claimant is an “employee” or an “in- 
dependent contractor” are the existence 
of a contract for performance by a per- 
son of a certain piece or kind of work 
at a fixed price; the independent na- 
ture of his business or his distinct 
calling; his employment of assistants 
with the right to supervise their activi- 
ties; his obligation to furnish neces- 
sary tools, supplies, and materials; his 
right to control the progress of the 
work except as to final results; the 
time for which the workman is em- 
ployed; the method of pes wheth- 
er by time or by job; and whether 
the work is part of the regular busi- 
ness of the employer; however, no one 
of these tests is conclusive. Rey.St. 
L930%.< Ci) FD. See BE ae lle kerma 
Yarmouth Lime Co., 15 A.2d 184. 

Minn. In determining whether rela- 
tionship is one of “employee” or ‘“in- 
dependent contractor’, the most im- 
portant factor is right of employer to 
control the means and manner of per- 
formance, and other factors to be con- 
sidered are mode of payment, furnish- 
ing of materials or tools, control of 
premises where work is to be done, 
and right of employer to discharge the 
employee-contractor.—Lemkuhl y, Clark, 
296 N.W. 28. 


§ 184 

D.C.La. Where employer has right 
to control manner of executing work 
to be done, person rendering service is 
not an “independent contractor”.—Al- 
phonso v. American Iron & Machine 
Works Co., 39 F.Supp. 934. 

To be an “independent contractor’ 
the employee must have assigned to him 
under employment some particular task 
which he has the right to complete, 
and is under obligation to complete, 
and he must be subject to no control as 
te details in doing of task.—Alphonso 
v, American Iron & Machine Works Co., 
39 F.Supp. 934. 

Cal. In determining whether person 
injured is an employee or an _ inde- 
pendent contractor, essence of issue is 
whether the employer has right of au- 
thoritative control and direction over 
employee by reason of agreement be- 
tween them and not what regulation 
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I. An ‘independent. contractor” 
not entitled to a compensation award is 
one who renders service in the course 
of an independent employment or oc- 
eupation following his employer’s de- 
sires only in the results of the work 
and not in the means whereby it is to 
be accomplished.—S. A. Gerrard Co. v. 
Industrial Accident Commission, 110 
P.2d 377, prior opinion 105 P.2d 159. 

Cal.App. In determining whether a 
person was an employee or an _ inde- 
pendent contractor, the determinative 
factor is usually found in the solution 
of the question, Who has the power of 
control, not as to the result of the 
work only, but as to the means and 
method by which such result is ac- 
complished ?—Guth v. Industrial <Acci- 
ae Commission of California, 112 P.2d 

9 

Where the essential object of em- 
ployment is the performance of work, 
the “master and servant relation” does 
not exist unless the employer retains 
the right to direct the mode and man- 
ner in which the job shall be done.— 
Guth vy. Industrial Accident Commission 
of California, 112 P.2d 969. 

The chief consideration which deter- 
mines one to be an “independent con- 


tractor’ is the fact that the employer 


has no right of control as to the mode 

of doing the work contracted for.— 
Guth y. Industrial Accident Commis- 
sion of California, 112 P.2d 969. 

Del.Super.. In workmen’s compensa- 
tion case, the expression “independent 
contractor” is entirely descriptive and 
suggests a class or group and desig- 
nates a relationship under which, when 
established, certain rights and liabili- 
ties attach, and usually the expression 
is applied to one who is engaged to uo 
work in an independent manner, ac- 
countable only as to the results ob- 
tained, and not subject to control or 
superyision of the employer. Rev.Code 
1935, § 6071 et seq., as amended.— 
Gooden v. Mitchell, 21 A.2d 197. 

Ga.App. The test whether compen- 
sation claimant’s deceased husband was 
-an “employee” or an “independent con- 
tractor’ was whether or not the work 
to be done by the deceased husband 
was to be done according to his own 
methods, without being subject to the 
employer’s control except as to the re- 
sults obtained. Code 1933, § 114-101 et 
seq.—Travelers Ins. Co. vy. Faulkner, 11 
S$.E.2d 367. 

Ga.App. The test to be applied in 
determining whether the relationship 
of the parties under contract for per- 
formance of labor is an “employer and 
servant relationship” or an ‘“‘employer 
and independent contractor relation- 
ship” lies in whether the contract gives 
or the employer assumes, the right to 
control the time, manner and method 
of executing the work as distinguished 
from the right merely to require cer- 
tain definite results in conformity to 
the contract, for purpose of determin- 
ing liability for workmen’s. compen- 
sation to injured workman.—Mauney vy. 
Collins, 13 S.H.2d 97. 

Ga.App. Whether an employee is 
servant or independent contractor de- 
pends on whether contract gives, or 
employer assumes, right to control 
time, manner, and method of executing 
work, as distinguished from right to 
require definite results.—Liberty Mut. 
Ins. Co. v. Kinsey, 16 S.H.2d 179. 

Ind.App. An ‘independent contrae- 
tor” within Compensation Act is one 
who makes an agreement with another 
to do a piece of work, retaining in 
himself control of the means, methods 
and manner of producing the result to 
be accomplished; neither party having 
right to terminate contract at will. 
Burns’ Ann.St. x 40-1201 et seq.—Meek 
v. Julian, 32 N.E.2d 737. 

The decisive test in determining 
whether compensation claimant is an 
“employee” or “independent contractor” 
is the right of control on part of al- 
leged employer. Burns’ Ann.St. § 40- 
1201 et LS as ee vy. Julian, 32 N.E. 
2d 737. 


mp 
‘ployee’or an “independent contractor” 


within Workmen’s Compensation Act, 
depends upon who had the right to 
direct and control the work oe the 
claimant. Rev.St.1930,-c._55, § 2, Par. 
IIl.—Kirk v. Yarmouth Lime. Co. 15 
A.2d 184 } 
N.C. An ‘independent contractor” is 
one who undertakes to produce a given 
result but so that in the actual execu- 
tion of the work he is not under the 
order or control of the person for 
whom he does it and may use his own 
discretion .in things not specified. 
Code 1939, § 8081(h) et seq.—Beach v. 
McLean, 14 8.8.2d 515, 210" NO6i2 1; 
The vital test in determining whether 
a person employed to do certain work 
is an “independent contractor” or a 
“servant” is the control over the work 
which is reserved by the employer, that 
is, where contractor is under the con- 
trol of the employer, he is a servant, 
and where not under such control, he 
is an independent contractor. Code 
1939, § 8081(h) et seq.—Beach vy. Me- 
Lean, 14 S.H.2d 515, 219 N.C. 521. 
Okl. An “independent contractor” 
within the meaning of the compensation 
act is one who exercises an independent 
employment, and who contracts to do 


a piece of work. according to his own’ 
_ methods, and without being subject to 


the control of his employer, except as 
to the result of the work. 85 OkI.St. 
Ann. § 1 et seq.—Dierks Lumber & Coal 
Co. v. McDaniel, 112 P.2d 1082. 

Pa.Super. The distinguishing criteri- 
on in determining whether “employer 
and employee” relation under Work- 
men’s Compensation Act exists is the 
right to control the means of accom- 
plishing the result, and, where control 
is not reserved over means, relationship 
is that of “independent contractor”, and 
ooncesly, where such control is re- 
served, relationship is that of ‘“servant’’ 
or “employee”. 77 P.S. §§ 21, 22.— 
Healey v. Carey, Baxter & Kennedy, 19 
A.2d 852, 144 Pa.Super. 500. 

Pa.Com.Pl. The relation of master 
and servant exists where the employer 
has the right to select the employee, the 
power to remove and discharge him, 
and the right to direct both what work 
shall be done, and the way and manner 
in which it shall be done; on the other 
hand, where the contract is let for work 
to be done by another in which the con- 
tractee reserves no control over the 
means of its accomplishment, but merely 
as to results, the employment is an 
independent one establishing the rela- 
tion of contractee and contractor and 
not that of master and servant,—Shue 
vy. Musselman Co., 54 York 149. 


A control of the work reserved in 
the employer which makes the em- 
ployee a mere servant is a control not 
only of the result of the work, but also 
of the means and manner of the per- 
formance thereof.—Shue v. Musselman 
Co., 54 York 149. 

§.D. The principal test for determin- 
ing whether a person is an independent 
contractor or an employee is the right 
of the person employed to control the 
progress of the work except as to final 
results.—McCarthy v. City of Murdo, 
QOTSNAWe 00- 
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D.C.La. It is the right to control 
and not the exercise of that right which 
determines whether person performing 
service is an “employee” or an ‘‘in- 
dependent contractor’’.—Alphonso _ v. 
American Iron & Machine Works Co., 
39 F.Supp. 934. 

Since character of work may be such 
that little supervision is required, de- 
gree of actual supervision | is not sure 
test of whether one is a “servant” or 
an ‘independent contractor’, and even 
though details of work are left to the 
contractor, he is not an “independent 
contractor” if employer has absolute 
power to_ control work.—Alphonso v. 
American Iron & Machine Works Co., 39 


F.Supp. 934. 

Del.Super. The test most indicative 
concerning whether a person is an “‘in- 
dependent contractor” or is an “em- 


ployee’? subject to Workmen’s Com- 


pensation Law lies 
work which is” reserved ing the 
employer, and it is not necessarily 
exercise of control or interfere c 


"§ 61 
amended by "42 Del. Lawes (on j 
Gooden v. Mitchell, 21 A.2d 197. ya 
Kan. It is not the actual ‘exercise 
of direction, supervision, or contro 
over a workman which determi 
whether he is an, “4 
tractor” or a 


| ser 
—Davis v. Julian, 107° pe ee 
Kan. 749. 

Ky. The status of ‘indepen ieae con- 
tractor” cannot be established by proof 
that the principal did not exercise con 
trol, but the test is whether princi 
could have exercised control — ov 
the alleged independent contractor.- 
Browns, Bell & Cowgill v. Soper, 15: 
Ce 278, 287 Ky. 17, 134 

N.J.Dept.Labor. A workman is | ans 
“employee” within the Compen ati 
Act if he is subject to the contro 
the person for whom the work is do 
and he is an “independent contractor” 
if he is not, and the actual exercis of 
such control by the party fone 
the work is being done is not 
tial, but it is sufficient if he has 
right of such control. 


788, 19 N.J.Mise. 109. } 

N.D. The test in determining wheel 
er an employer and employee relation- 
ship exists is who has right of control 
of details of work, and if person “for 
whom work is being done has right o 
control, whether he exercise it o1 
and is concerned not only with resul 
but also with manner and metho 
doing, he is an ‘‘employer” and ersor 
doing work his “employee,” an hb 
is concerned merely with result of k 


Ins. oo: of New York v. State, we Nii 
W. 773. Bsa me 

Cal.App. An independent comttae 
tor’ not entitled to a compensation 
award is one who renders service in 
the course of an independent em Me 
ment or occupation, following hi 
ployer’s desires only in the results. 
the work and not in the means wher 


it is to be accomplished. St.1937, p 
265, 3201 et seq.—State - (compen 
tion Ins. Fund y. Industrial Ac den 


Commission, 116 P.2d 173. 
Del.Super. The mere fact that al 
leged employer reserves right to 
that contract to be performed is p 
formed according to designated spec - 
cations does not necessarily rende 
workman a mere “employee” and not an 
“independent contractor”, since — the: — 
“employer and employee relationship” _ 
is not deductible from a reservation 
power which does not take away from 
the alleged employee his right to per 
form the contract according to his ow 
ideas so long as his work in complet 
ing the contract is consistent with the 
terms and specifications thereof, Rev. — 
Code 1935, § 6071 et seq., as amended. : 
—Gooden v. Mitchell, 21 A.2d 197. ia 

N.C. An “independent contractor” is 
defined as one who exercises an inde- 
pendent employment, contracts to do a 
piece of work according to his own 
judgment and methods, and without be- 
ing subject to the employer except as. 
to the results of the work. independent- 
ly of such employer and freed from 
any superior authority in him to say 
how the specified work shall be done: 
or what the laborers shali do ag it 


progresses. Code 1939, § 8081(h) et 
seq.—Beach v. McLean, 14 S.B.2d 515, 5 
219 (N.C. 1620. 


N.D. The test in determining wheth- 
er an employer and employee relation- 
ship exists is who has right of control 
of details of work, and if person for: 
whom work is being done has right of 
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ee control, whether he exercise it or not, 
and is concerned not only with result 
but also with manner and method of 
its doing, he is an “‘employer’’ and per- 
son doing work his “employee,” and 
; if he is concerned merely with result 
S. of work and has no control over details 
of its doing, the person doing the work 
is an “independent contractor.’”’—Mu- 
tual Life Ins. Co. of New York v. State, 
298 N.W. 773. 
Okl. An ‘independent contractor’, 
 -who cannot recover compensation under 
the Workmen’s Compensation Act, is 
one who engages to perform a certain 
service for another, according to his 
own manner and method, free from 
control or direction of the other in all 
matters connected with the performance 
of the service except as to the result 
or product of the work. 85 OKI.St.Ann. 
§ 1 et seq.—Taylor v. Langley, 112 P. 
eared, 411) 
_Pa.Super. For the purpose of deter- 
mining whether a person for whose 
- injury compensation is claimed was a 
“servant” or an _ “independent con- 
x _ tractor’, the rule is that where a con- 
a, tract is let for work to be done by 
another, in which the contractee re- 
serves no control over the manner of 
its accomplishment, but merely as to 
the result, the employment is an inde- 
pendent one establishing the relation 
of a eontractee and contractor rather 
than that of master and servant. 77 


Pa.Super. The relation of “master 
BS and servant” exists where employer 
has right to select employee, power to 
remove and discharge him, and right 
to direct what work shall be done and 
way and manner in which it shall be 
done; but, where contract is let for 
work to be done by another in which 
_contractee reserves no control over 
means of its accomplishment, but mere- 
_ Jy as to the result, the employment is 
an independent one establishing the 
relation of ‘‘contractee and contractor” 
and not that of master and servant.— 
Healey v. Carey, Baxter & Kennedy, 19 
A.2d 852, 144 Pa.Super. 500. 
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 Cal,App. The right of employee to 
quit his work before completion, and 
‘3 the equal right of employer to so dis- 
charge his employee, are necessary in- 
 eidents of “employer and employee re- 
lationship,” and absence of these 
rights negatives such a relation and 
points to that of “independent con- 
— _- tract.”—Drillon v. Industrial Accident 
_. Commission, 104 P.2d 518. 

Ind.App. An “independent contrac- 
tor’ within Compensation Act igs one 
‘ion who makes an agreement with another 
to do a piece of work, retaining in 
himself control of the means, methods 
and manner of producing the result to 
be accomplished; neither party having 
— vight to terminate contract at will. 

Burns’ Ann.St. § 40-1201 et seq.—Meek 
vy. Julian, 32 N.B.2d 737. 

S.D. In determining whether a per- 
son is an independent contractor or an 
employee for compensation purposes, 
employer’s right to discharge employee 
without cause is of probative signifi- 

cance in determining the relationship. 
Seay wha v. City of Murdo, 297 N.W. 


§ 191 

‘D.C.La. One performing in usual 
manner a continuing task, the perform- 
ance of which is necessary to successful 
operation of employer’s business and 
is usually attended to by an employee, 
is a “servant”, even though under con- 
tract with master he remains free to 
choose means of effecting work and 
may select his own helpers.—Alphonso 
vy. American Iron & Machine Works Co., 
39 F.Supp. 934. 

ug § 192 

op Wash. Prior to effective date of 1937 
amendment to Workmen’s Compensation 
Act defining term “workman” as every 
person in state who is engaged in em- 
ployment of, or who is working under 
an independent contract, the essence of 
which is his personal labor for any 
smployer coming under the Act whether 
oy way of manual labor or otherwise 
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in course of his employment, an inde- 
pendent contractor could not receive 
aid from Industrial Insurance Fund, 
however, since such time an independent 
contractor is entitled to receive com- 
pensation if essence of work he is_per- 
forming is his personal labor. Rem. 
Rey.Stat. § 7674—1.—Norman vy. De- 
partment of Labor and Industries, 116 
P.2d 360. 

The purpose of legislature, in amend- 
ing Workmen’s Compensation Act so 
that term ‘workman’ shall include 
every person in state who is engaged 
in employment of, or who is working 
under an independent contract, the es- 
sence of which is his personal labor for 
any employer coming under the act 
whether by manual labor or otherwise 
in course of his employment, and so 
that term ‘‘employer’’ will include any 
person while engaged in the state in 
any extrahazardous work by way of 
trade or business, or who _ contracts 
with one or more workmen, the essence 
of which is personal labor of such 
workman or workmen in extra-hazard- 
ous work, was to bring independent 
contractors whose personal efforts con- 
stitute main essential in accomplishing 
the objects of the employment under 
protection of the Act. Rem.Rev.Stat. §§ 
7674—1, 7675.—Norman v, Department 
of Labor and Industries, 116 P.2d 360. 


§ 207 

Me. That truck driver, who was hir- 
ed to haul lime in his own truck at an 
agreed price for each cubic yard of 
lime hauled, had filed an application 
for a license under contract carrier 
statute, was not conclusive upon ques- 
tion whether he was an ‘employee’ 
within Workmen’s Compensation Act, 
or an “independent contractor’, es- 
pecially where idea of applying for li- 
cense originated with company em- 
ploying him. Rey.St.1930, ¢.' 55, § 2, 
Par. II; Pub. Laws 1933, c. 259, as 
amended.—Kirk v. Yarmouth Lime Co., 
15 A.2d 184. 

Utah. Though the manner and basis 
of payment is one element to be con- 
sidered in determining whether an in- 
dividual is an independent contractor 
or any employee under the compensa- 
tion act, it is by no means conclusive. 
Rey.St.1933, 42-1-1 et seq._Stover Bed- 
ding Co. v. Industrial Commission, 107 
P.2d 1027. 


§ 208 
Cal. Test in determining whether 
jockey was ‘employee’ of owner of 


horse rather than “independent con- 
tractor” was whether owner had au- 
thority to discharge jockey, and it was 
immaterial that because of physical in- 
ability owner was unable to commu- 
nicate his exercise of such authority 
to jockey after he was physically out 
of reach or that jockey was employed 
only for a single race.—Drillon vy. In- 
dustrial Accident Commission, 110 P. 
2d 64, prior opinion 104 P.2d 518. 

Rule of horse racing board that no 
jockey shall be weighed out for a race 
until fee in case race igs lost is depos- 
ited or guaranteed did not make jockey 
an . “independent contractor” rather 
than an “employee”. St.1933, p. 2046, 
as amended.—Drillon v. Industrial Ac- 
cident Commission, 110 P.2d 64, prior 
opinion 104 P.2d 518. 


Rule of horse racing board that any 
change of jockey shall be exhibited by 
clerks of scales on the notice board 
had no bearing on whether jockey in- 
jured while riding horse was an em- 
ployee or an independent contractor. 
St.1933, p. 2046, as amended.—Drillon 
v. Industrial Accident Commission, 110 
P.2d 64, prior opinion 104 P.2d 518. 

Rule of horse racing board that, 
when owner shall discharge jockey, he 
shall upon demand of employee give 
written statement of discharge setting 
forth cause thereof, did not make jock- 
ey injured while riding horse an “inde- 


pendent contractor’ rather than an 
“amployee.”’ St.1933,. p. 2046, as 
amended.—Drillon yv. Industrial <Acci- 


dent Commission, 110 P.2d 64, prior 
opinion 104 P.2d 518. 

Rule of horse racing board requiring 
jockey to register agent authorized: to 
accept mounts for him and binding 


him to acceptance of mounts gs. 
agent did not make jockey injured 
while riding horse an “independent 
contractor” rather than an “employee.” 
St.1933, p. 2046, as amended.—Drillon 
vy. Industrial Accident Commission, 110 
P.2d 64, prior opinion 104 P.2d 518, 

Rule of horse racing board that 
jockey must: report to scale room one 
hour before race and must remain 
there until all his day’s racing engage- 
ments are fulfilled did not make jock- 
ey injured while riding horse an “‘in- 
dependent contractor’ rather than an 
“employee”. Stil933; i pi) 2046, eas 
amended.—Drillon v. Industrial <Aeci- 
dent Commission, 110 P.2d 64, prior 
opinion 104 P.2d 518. 

Rule of horse racing board that if 
jockey engaged for certain race fails to 
abide by his agreement, unless excused 
by stewards, he shall be fined or sus- 
pended, merely imposed penalties in 
addition to right of employer to recoy- 
er for damages for breach of contract 
and did not make jockey injured while 
riding horse an “independent contrac- 
tor” rather than an ‘employee’. St. 
1933, p. 2046, as amended.—Drillon v. 
Industrial Accident Commission, 110 
P.2d 64, prior opinion 104 P.2d 518. 

It was not purpose of legislature in 
adopting horse racing act, or of the 
horse racing board in adopting its 


rules under that act, to make jockeys 


independent contractors rather than 
employees or to exempt jockeys and 
owners from workmen’s compensation 
laws. St.1933, p. 2046, as amended.— 
Drillon v. Industrial Accident Commis- 
sion, 110 P.2d 64, prior opinion 104 
P.2d 518. 


Horse racing act and rules of horse 
racing board adopted thereunder are 
designed to regulate horse racing to 
the end that races may'be conducted in 
an orderly manner and without evil so 
often attendant upon contest in which 
wagering is permitted, and purpose is 
not to affect an owner and jockey in- 
sofar as their personal contract rela- 
tions are concerned with thought of 
making jockey an independent con- 
tractor regardless of their personal 
conduct in their negotiations. St.1933, 
p. 2046, as amended.—Drillon v. Indus- 
trial Accident Commission, 110 P.2d 
64, prior opinion 104 P.2d 518. 


Fla. The fact that fruit buyer’s re- 
muneration was based upon number of 
boxes purchased as result of his. serv- 
ices was not controlling on question of 
whether he .was an “employee’’ or an 
“independent contractor’. Acts 1935, 
e. 17481, § 2(2), as amended by Acts 
1937, ec. 18413, § 1.—Magarian v. South- 
ern Fruit Distributors, 1 So.2d 858. 


A fruit buyer who was employed for 
indefinite period and whose remunera- 
tion was based on number of boxes of 
fruit purchased by company which con- 
trolled determination as to what fruit 
should be purchased by buyer, price 
to be. paid, time when it should bea 
bought and at which it should be deliv- 
ered and terms and conditions of pur- 
chase and payment was not an “inde- 
pendent contractor’, but an ‘employee’ 
entitled to compensation for injuries 
occurring in course of employment. 
Acts 1935, ce. 17481, § 2(2), as amended 
by Acts 1937, c. 184138, § 1.—Magarian 
Nd ite Fruit Distributors, 1 So.2d 


Ind.App. Where decedent was em- 
ployed by a company to sell musical 
instruments on a commission basis, 
and contract of employment could be 
terminated by either party at will, and 
territory of decedent’s employment was 
controlled by company, and contracts 
of sale were on a form furnished and 
approved by company, and there was 
no definite number of sales to be made 
nor definite job to be done, and em- 
ployment was continuing subject to 
will of decedent and company, and part 
of decedent’s time was spent in com- 
pany’s store, decedent was an ‘em- 
ploye” within compensation act, rather 
than an ‘independent contractor’. 
Burns’ Ann.St. § 40-1201 et seq.—Pear- 
son Co. v. McDermid, 31 N.E.2d 642. 

Iowa. A truck driver, who was en- 
gaged to drive his own truck for trans- 


, company’s 
oad Commis- 
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was covered by insurance ‘which com- 
“pany carried, was an “employee” with- 
in orkmen’s Compensation Law, and 
not an “independent contractor.” Code 
1939, § 1361 et seq.—Towers v. Wat- 
son Bros. Transp. Co., 294 N.W._594, 
followed in Pieart vy. Watson Bros, 
Transp. Co., 294 N.W.. 597. 

Iowa. A salesman for gas company 
under contract which provided that 
salesman was to devote his entire time 
and attention to company’s business 
under direction of company’s Officials, 
that he was to furnish his automobile 
but company would carry public liabil- 
ity insurance on it, that he was to re- 
eeive $50 per month salary plus com- 
missions, and that company had right 
to discharge him at any time, was an 
“employee” within Workmen’s Com- 
pensation Act and not an “independent 
contractor’, especially where employ- 
ment agreement further provided that 
company was subject to and was op- 
erating under Workmen’s Compensa- 
tion Act. Code 1939, § 1361 et seq. 
—Knipe v. Skelgas Co.. 294 N.W. 880. 

La.App. A truck driver, purchasing 
truck from lumber company by which 
he had been previously employed, who 
thereafter hauled logs for company at 
stated price per thousand feet under 
-eontract purporting to make _ truck 
driver an independent contractor, and 
who was under control of company’s 
woods foreman in so far as number and 
time of hauls made by him, place from 
which logs were obtained, and particu- 
lar logs transported, was an ‘“em- 
ployee” and not an “independent con- 
tractor” of company, so as to be enti- 
tled to compensation for injuries sus- 
tained while in course of his employ- 
ment, where it appeared that contract 
was executed primarily for purpose of 
meeting requirements of federal Fair 
Labor Standards Act, and that fixing 
of employment status of truck driver 
and providing for his working arrange- 
ments were not intended thereby. Act 
No. 20 of 1914; Fair Labor Standards 
Act 1938, 29 UWS.C.A. §§ 201-219.—Mc- 
Daniel v. Federal Underwriters, 2 So,2d 
289. 

La.App. Where oil company, which 
had hired boat partly owned by plain- 
tiff, retained the absolute right of su- 
pervision and control over everything 
that plaintiff and his associate on boat 
did, plaintiff was company’s ‘em- 
ployee” and was not an “independent 
contractor’, even if his daily rate of 
pay was not fixed, and plaintiff could 
not maintain a tort action against com- 
pany for injuries sustained while as- 
sisting in transferring heavy machinery 
from a truck to _ boat, but hig sole 
remedy was under the compensation 
law. Act No. 20 of 1914, § 34.—Spanja 
v. Thibodaux Boiler Works, 2 So.2d 
668 


Mich. Where workmen’s compensa- 
tion claimant was employed as sales- 
man for lumber company’s roofing divi- 
sion under agreement whereby claimant 
was to receive a commission of 15 per 
cent. of gross, sales on any accepted 
orders turned in by him, claimant was 
given instructions regarding measuring 
roofs and making estimates, provided 
with literature of the company, and 
called at company’s office several days 
a week to receive information regard- 
ing new prospects, evidence supported 
finding that claimant was an “em- 
ployee” entitled to compensation, 
rather than an “independent contrac- 
tor’.—Prange v. Grand Rapids Lum- 
ber Co., 294 N.W. 90, 295 Mich. 40. 


Minn. Where contract between trav- 
eling salesman and company, though 
referred to as a ‘‘dealership”’ arrange- 
ment, required salesman to promote ex- 
clusively the sale of company’s prod- 
ucts, to contact prospective customers 
whose names were forwarded to com- 
pany, to answer all correspondence per- 
taining to, company’s business, to re- 
port regularly the activities of com- 
pany’s competitors, and company gave 
salesman directions as to how to handle 
certain situations, what prospects to 


nd 
he should give Mt in cert 


contacty. and repo bens tion’ 
dealings, 
salesman was not an “independent con- 
tractor’ but was an “employee” of 
company, so as to render the company 
liable under the Compensation Act for 
his death. Minn.St.1927, § 4261 et seq. 


rare wie vy. Keystone View Coy 29:7 NAW:. 


N.J.Dept.Labor. A person owning 
or having some vested interest in a 
dwelling house was not engaged in 
“business” within the Compensation 
Act, and a workman engaged in re- 
pairing a roof on the house under that 
person's control was not an ‘‘inde- 
pendent contractor,’ but he was a 
“casual employee” whose injuries were 
not compensable in absence of showing 
that his employment with that person 
was periodic and recurring. N.J.S.A 
34 :15-36.—Southard v. Kleinsmith, 17 
A.2d_ 788, 19 N.J.Mise.. 109. 

N.J.Dept. Labor. A seamstress, who 
was furnished with all necessary ma- 
terials and supplies and performed her 
work under instruction and direction 


of housewife, and who was paid and ° 


hired by day, and who did all the 
mending, sewing, and alteration work 
which housewife required her to do, 
was not an ‘independent contractor”, 
and her employment was in and no 
out of her “regular line of work’, and 
hence she was within protection of 
Workmen's Compensation Act as an 
“employee”. N.J.S.A. 34:15-1 et at 
Gray v. Greenwood, 21 A.2d 601, 19 NJ. 
Misc. 460. 

N.Y.App.Div. Where bricklayer was 
employed to fix chimney of church, and 
he agreed to do the work on a basis 
of $12. a day, and gave no definite 
price for the job, and the cement and 
stone were provided by the church, 
bricklayer was an “employee” within 
meaning of the compensation law, and 
not an “independent contractor.” 
Workmen’s Compensation Law, § 1 et 
seq.—Notaro v. Holy Cross Roman 
Catholic Church Soc., 23 N.Y.S.2d 301. 

N.Y.Co.Ct. In prosecution for failure 
to secure compensation insurance for 
employees, fact that workman was to 
be paid a lump sum upon completion 
of the job and that he came whenever 
he wanted and was not compelled to 
stay upon the job and was to be paid 
by the square for shingling did not 
show that workman was an_ “inde- 
pendent contractor’ for whom insur- 
ance was not required rather than an 


“employee.” Workmen’s Compensation 
Law, ‘ - —People v. Manzo, 26 N.Y. 
$.2d 56 

Okl. Shere dairy corporation fur- 


nished compensation claimant with de- 
livery truck, oil, gas, repairs and a 
route book which was subject to 
change from time to time, as claimant 
secured new customers, compensation 
claimant was an “employee” of corpo- 
ration, ahd not an ‘independent con- 
tractor.”—Standard Co. Dairy v. Allen, 
108 P.2d 164. 

Okl. Where employer (owned all 
tools and equipment, made all con- 
tracts, assumed all responsibility, and 
paid all bills by his own check, includ- 
ing wages of his son and claimant, 
and claimant was to receive one-fourth 
of the gross profits derived from the 
contract, claimant was not an “inde- 
pendent contractor’ but was an “em- 
ployee,’’ and was entitled to compensa- 
tion for injuries sustained while pull- 
ing rods and tubing from well on -oil 


and gas lease. 85 Okl.St.Ann. § .3, 
subd. 4.—Smittle v. Rutherford, 111 
P.2d 480. 

Okl. Timber cutter who was em- 


ployed to cut timber with his own tools 
at so much a thousand feet, and who 
was not required to cut any particular 
tract or work at any specific time, or 
for any specific number of hours, but 
who was given complete and specified 
instructions as to the manner of per- 
forming the work, was an “employee” 
within the meaning of the compensation 
act, rather than an “independent con- 
tractor”. 85 OklSt.Ann, § 1 et seq.— 
Dierks Lumber & Coal Co. v. McDaniel, 
142) P.2d,.1082, 

Tex.Civ.App. 


Requirement of lum- 


ber company that drivers. 6f 
which logs. were hauled, should 
traffic regulations, was not eviden : 
control by the lumber company which " 
would show that drivers were ‘‘em- 
ployees” so as to come under the C 
pensation Act, rather than “indepe 
ent contractors’. Vernon’s Ann.Ciy.S 
art. 8306 et seq.—Industrial Indemnit; 
Exchange v. Southard, 147 S.W.2d 93) 
error granted. 

The fact that deceased truck d 
who hauled logs for lumber com 
furnished his own equipment, and 
at liberty to use it as he pleased, 
not constitute him an independen 
contractor and preclude recovery of 
compensation for his death, Vern 
Ann.Civ.St. art. 8306 et seq.—Indus 
al Indemnity Exchange y. Southa 
147 S.W.2d 939, error granted. i 

Wash. One engaged by county to 
eradicate poison ivy or poison oak from 
several lots owned by county for _ 
consideration of $50, was an “en 0 
ployee”, within 1937 Amendment to the 
Workmen’s Compensation Act defining ; 
an employee to mean every ee 


per sonal labor for any pay es com ng 
under the Act, whether by way of m: 
ual labor or otherwise in course of 
employment, so that injury sustained 
in course of his employment would be — 
compensable, Rem.Rey.Stat. § 767 
—Norman v, Department of Tabor 
Industries, 116 P.2d 360. 

Wyo. That workman used his on 
truck and that his pay was based 
weight of supplies hauled were 
vant but not conclusive to show 
he was an “independent contractor’ 
Rev.St.1931, y 124-101 et epee - 
afd @il Co: v. Smith, 111 Pi2d 32s 

The fact that workman was not ells 
quired to haul any definite quant it 
or for any definite ,time indicate ; 
contract for “service” , rather than t! 
relationship of “independent contra 
tor’, as affecting right to ‘workmen’s 
compensation. Rev.St.1931, § 124- OL 
ey ped qprendare Oil Co. vy. mks 
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Cal.App. A jockey employed by r: 
horse owner to ride a single race > 
an “independent contractor” amd eaee 
an “employee’’ within scope of compe 
sation act, in view ) 
Horse Racing Board requiring a jo 
ey, once engaged by an owner, to 
in race in which owner’s horse is en 
tered and precluding jockey from te 
minating arrangement under se 
penalties. St.1933, p. 2046, as amen 
ed.—Drillon vy. Industrial Acci 
Commission, 104 P.2d 518. Bie 


Kan. Where garage mechanic ° 
employed to overhaul el 
ing to construction contractors, | 
after work was completed one of ¢ 
tractors told mechanic that he wou 
send a truck for tractor and requested 
mechanic to load tractor on truck an Be. 
to go with truck and unload tractor at 
point of delivery, mechanie was not 
“serv ant” of contractors within Work- 
men’s Compensation Aet, but was an 
“independent contractor”, and hence 
could not recover compensation for in- | 
juries sustained when unloading trac- — 
tor. Gen.St.1935, 44-501 et seq.—Smith 
v. Brown, 107 P.2d 18,1 52) Kane See 

La. App. Where person building his — 
own home employed plumbers for fixed 
price, representing stipulated wages for 
estimated number of hours, and did 
not keep their time nor supervise them 
except that their work had to be satis- 
factory to architect, and he took out 
compensation insurance in his name 
but they paid Share of premiums, 
plumber was an “independent contrac- _ 
tor’ not entitled to compensation for 
injury suffered during work. Act No. ; 
85 of 1926, amending Act No. 20 of 
1914, § 3, subd. 8.—Rutland v. General +h 
Accident Fire & Life Assur. Corpora- 
tion, Limited, of Perth, Scotland, 200 
So. 486. = 
Mo.App. One engaged in business of 
installation, maintenance and repair of 
gasoline pumps and other filling sta- 
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‘tion equipment, who held himself out 
independently as available for employ- 
ment by any person or oil company 
having need for his services, was an 

m5 “independent contractor’’ in undertak- 

le, ing to repair pump for oil company, 
rather. than an “employee.” Mo.St.Ann, 
§ 3299 et seq., p. 8229 et seq.—Felde- 
werth y. Great Hastern Oil Co., 149 S. 
W.2d 410. 

Mo.App. An elevator repairman who 
was engaged under oral contract to 
keep elevators in retail furniture store 

Bs in good repair and who furnished his 

own material and worked at his own 

 Jeisure except in case of emergency 
ealls, and who was injured while he 
was repairing elevator, was an “inde- 
pendent contractor’ but was entitled 
to compensation as a statutory ‘‘em- 

- ployee’ on ground that injury occurred 

_ while he was working on store owner’s 

premises in the “usual course of busi- 

“ness” of the owner, and compensation 

~ eould not be denied on ground that 

work was merely “casual” or that re- 


an improvement = on 
premises. Mo.St.Ann. §§ 3300-33038, 
- 3308(a, ¢c), pp. 8230-8237, 8242, 8243. 
' Kennedy v. J. D. Carson Co., 149.8. 
W.2d) 424, 
_ N.D. The relationship between a life 
_ insurance company licensed’ to sell life 
insurance in North Dakota and solicit- 
ing agents appointed by company to 
- golicit insurance on commission basis 
under agency contracts providing that 
agents were to be governed by rules 
~-adopted by company to comply with 
statutes was that of ‘employer’ and 
independent contractors” and agents 
were not “employees’’ within Compen- 
sation Act, where agents were not oth- 
_erwise restricted regarding manner and 
‘method of performing their work, and 
company was concerned only with re- 
sults of agents’ efforts, and hence com- 
pany was not bound to pay _ assess- 
ments computed by Workmen’s Com- 
_ pensation’ Bureau on commissions paid 
to agents. Comp.Laws 1913, §§ 4853, 
74855; Supp.1925, §§ 4853, 4854a2; 
-  Comp.Laws Supp.1925, §§ 396a1-396a33, 
as amended.—Mutual Life Ins. Co. of 
--» New. York vy. State, 298 N.W. 773. 
| Oki. Where compensation claimant, 
who was injured when his truck over- 
turned while he was hauling sand for 
county, used his own truck under an 
arrangement which left him free frem 
- any control by the county, and he was 
never carried on the rolls of the county 
as an employee, but was merely paid 
on the basis of sand delivered and the 
- Jength of haul, he was an ‘independent 
contractor’ rather than an “employee” 
of the county, and hence not entitled 
to recover compensation from county. 
85 OklSt.Ann. § 1 et seq.—Mason yV. 
mae Industrial Commission, 111 P.2d 


Okl. Contract between owner of 
building and painter, under which the 
painter for fixed price agreed to do 
certain papering, decorating, and floor 
finishing, fixed the relationship of the 
painter to the owner as that of an 
“independent contractor’, so that 
painter was not entitled to benefits of 
Workmen’s Compensation Act. 85 Okl. 
St.Ann. § 1 et seq.—Taylor v. Langley, 
112 P.2d 411. 

S.D. Where plumber directed prog- 
ress of work which he had undertaken 
to do for city and completed the work 
according to plans that he had made 
and while work was in progress city 
official was present but did not attempt 
to exercise any control over plumber 
who was assisted by two WPA workers 
furnished by city, and plumber fur- 
nished all equipment and materials 
1 and paid his helper wages for which 
‘\ he billed city and city could have ter- 


minated plumber’s employment if 
plumber could not perform work he 
had agreed to perform and plumber 


submitted bill on daily basis, plumber 
was an “independent contractor’ and 
not an “employee” so as to entitle 
-widow to compensation for his death 
while so employed. SDC 64.0101 et 
seq.—McCarthy vy, City of Murdo, 297 
N.W. .790. 
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Wyo. That workman could have ter- 
minated hauling in his own truck at 
will, without incurring any liability, 
would be a circumstance tending to 
show that workman was not an ‘‘inde- 
pendent contractor’ as affecting right 
to workmen’s compensation. Rey.St. 
1931, § 124-101 et seq.—Standard Oil 
Co. v. Smith, 111 P.2d 132. 
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Colo. Under statute fixing liability 
of an employer of contractor for com- 
pensation and defining the term: ‘‘em- 
ployer’, a real estate brokerage firm 
which for compensation from principal 
managed properties, collected rents, 
and made improvements and repairs 
and which employed claimants who 
furnished own tools to wash walls of 
principal’s building was an ‘“‘employ- 
er” liable for compensation to injured 
employees, and the principal was not 
liable for compensation. ’35 C.S.A. ec. 
97, §§ 287, 329.—Alson Inv. Co. v. 
Youngquist, 108 P.2d 228. 

Conn. Where agents for building 
owner informed welding company of 
leaks in hot water storage tank located 
in owner’s building, and the company 
was authorized to make inspection, for 
which no charge was made, to make 
repairs if a minor defect existed, and 
to report back if a serious defect ex- 
isted, and the company’s employee who 
nade the inspection was electrocuted 
when he contacted live electric wires 
while his clothing was wet as result of 
spurting of water from the tank, the 
relationship of ‘principal employer” 
and “contractor” did not exist between 
owner and company, and hence owner 
was not liable to pay compensation for 
the employee’s death under the Work- 
men’s Compensation Act and a death 
action based on negligence could be 
maintained against the owner. Gen. 
St.1930, § 5230—Buytkus vy. Second 
Nat. Bank, 16 A.2d 579, 127 Conn. 316. 

Ga.App. Where E. contracted with 
G. for cutting, logging, sawing and 
delivering timber according to orders 
furnished by E. to G. who in turn con- 
tracted with R. to saw the logs hauled 
to mill by G. and to load the lumber 
on trucks furnished by G. who fur- 
nished the sawmill and agreed to pay 
R. $3.50 per 1,000 feet for such service, 
and where R. was responsible for the 
sawing of the lumber, employing and 
discharging the hands and paying 
them, and seeing that the lumber was 
properly cut, R. was an ‘independent 
contractor’? who was liable for com- 
pensation payable to laborer injured 
while working around the mill.— 
Mauney vy. Collins, 43 S.B.2d 97. 


Ky. The section of the compensation 
act providing that a principal contrac- 
tor, intermediate or subcontractor shall 
be liable for compensation to an em- 
ployee suffering ‘injuries’? while in the 
employ of any of his intermediate or 
subeontractors and engaged on the sub- 
ject matter of the contract, to the same 
extent as the immediate employer, ap- 
plies not only in case of “injuries”? but 
where death occurs. Ky.St. § 4891.— 
Jennings y. Vincent’s Adm’x, 145 S. 
W.2d 537, 284 Ky. 614. 

La.App. Under Workmen’s Compen- 
sation Act, if lumber company was the 
bona fide purchaser of wood cut by 
claimant, and by claimant's employer 
sold to lumber company, there would be 
no liability on the part of company to 
claimant for compensation on account 
of injuries received by claimant while 
cutting the wood. Act No. 20 of 1914. 
Sey y. Industrial Lumber Co., 199 

0. z 


Under Workmen’s Compensation Act, 
where claimant’s employer is actually 
the agent or contractor for a third 
person, such third person would be 
liable to claimant for compensation on 
account of injuries suffered by claim- 
ant in the course of his employment. 
Act No. 20 of 1914.—Hatch vy. Industria] 
Lumber Co., 199 So. 587. 

Where claimant’s employer purchased 
stumpage from third person with un- 
derstanding that lumber company 
would take pulpwood cut from partic- 
ular timber at a specified price delivered 
at company’s tracks, company to hold 


Cele NOL ah eee are NC TEM 


WORKMEN'S COMPENSATION ACTS 


Ay AS TNE  aaee ay 


ip 


‘ Yd Uae ; (ats os 

Bes SL, ae hae ae ) be 
out a portion of the stumpage per cord 
agreed upon, and employer furnished 
trucks, employed labor, and supervised — 
work of cutting pulpwood, claimant’s | 
employer was a bona fide purchaser of 
wood and not an “agent” or “‘independ- 
ent contractor’ for lumber company 
within meaning of Workmen’s om - 
pensation Act so as to render company ~ 
liable to claimant for compensation oi 
account of injuries suffered en route 
to timber to cut wood. Act No. 20 of 
1914, § 36.—Hatech y. Industrial Lum- 
ber Co., 199 So. 587. 

Where facts are such as to warrant 
conclusion that an arrangement between 
compensation claimant’s immediate em- 
ployer and a third person who ulti- 
mately receives benefit of claimant’s 
labor is merely a subterfuge whereby 
third person seeks to avoid liability 
under Workmen’s Compensation Act, 
court would ignore the apparent agree- 
ment in order to determine its real 
purpose and impose liability according- 
ly. Act No. 20 of 1914, § 36.—Hatch 
v. Industrial Lumber Co., 199 So. 587. 

Mass. Where insurance carrier of 
general contractor sought reimburse- 
ment from insurance carrier of sub- 
eontractor for compensation paid em- 
ployee, and it was alleged by insur- 
ance carrier of subcontractor that pay- 
ment of employee’s salary by general 
contractor was merely a device to ob- 
viate PWA regulations, and that sub- 
contract was therefore unenforceable, 
but neither of insurance carriers was 
a party to the contract, the alleged 
invalidity thereof was not a_ defense, 
but contract could be considered in 
determining status of the employee. G. 
L.(Ter.Ed.) c. 152, § 15A4.—Wanders’ 
Case, 31 N.E.2d 530, 308 Mass. 157. 

Mass. Payment of employee by gen- 
eral contractor was some evidence that 
he was its ‘employee’ within the 
Workmen’s Compensation Law, but 
where such payment was made in ac- | 
eordance with an arrangement between 
general contractor and subcontractor 
under which general contractor was to 
be credited with the amount paid, and 
where reviewing board found that one 
of the purposes of such method of. 
payment was to circumyent federal reg- 
ulations, the evidence lost some of the 
effect it might otherwise have had. G. 
L.(Ter.Ed.) ¢@. 152, § et seq.—Wan- 
Hag Case, 31 N.H.2d 530, 308 Mass. 


Minn. The holder of permit to cut 
and remove timber from state land, 
issued under statutes, was “general 
contractor’ of the state, and hence 
was liable for workmen’s compensation 
to accidentally injured employee of 
subcontractor cutting and removing 
timber without carrying workmen’s 
compensation insurance. Mason’s Minn. 
St.1927, §§ 6394-14 to 6394-40; Mason’s 
Minn.St.Supp.1940, § 4290(4).—Nylund 
vy. Thornberg, 295 N.W. 411, 

Minn. A cook who operated a “cook 
truck’? under a_ contract to endure 
“for the summer’, to feed employees 
of a general contractor on highway 
work, who charged employees a dollar 
a day, who bought the supplies and 
paid all the expenses, and who was 
not under the control of the general 
contractor, was an “independent con- 
tractor”, and her husband who served 
as her cook’s “flunkey’, was in her 
employ and not in the service of the 
contractor, and hence workmen’s com- 
pensation for injuries of the cook’s 
“flunkey” was not recoverable from the 
general contractor.—Curtis vy. Hedeen, 
296 N.W. 495. 

_Tenn. Under Workmen’s Compensa- 
tion Act principal contractor was lia- 
ble jointly, or jointly and severally. 
with subcontractor, as immediate em- . 
ployer, for injury to employee result- 
ing from accident occurring on prem- 
ises on which principal contractor had 
undertaken to execute work, and hence 
principal contractor was properly made 
a party defendant along with subcon- 
tractor in action for compensation. 
Code 1932, §§ 6866, 8611.—P. H. Reyn- 
oeue & Co. v. McKnight, 148 S.W.2a 

Tex.Civ.App. Where lessor of trucks 
entered into contract with lessee who 


‘as a matter of 


ction of a_ 
0 receive 


ach hour 
a 
‘should pay drivers so. much per 
,» and drivers were paid by the 
lessee by check, and lessor was present 
at the construction job only about once 
every two weeks when he appeared to 
collect lease money for use of the 
trucks, and lessor exercised no control 
over drivers and gave them no instruc- 
tions except to caution them about the 
speed and care that they should ob- 
serve in handling the trucks, truck 
driver who received fatal injuries was, 
law, an “employee” 
of the lessee and not an ‘‘employee”’ of 
the lessor within meaning of the Com- 
pensation Act. Rev.St.1925, art. 8309, 
§ 1.—Traders & General Ins. Co. vy. 
Wood, 148 S.W.2d 975, error dismissed, 
judgment correct. 


§ 211 
_ Mass. The statute providing that an 
employee of a general céntractor who 
has a contract with an insured owner 
or employee of a subcontractor under 
the general contractor becomes entitled 


to compensation from the insurer of. 


the owner for whom the work is being 
performed if the employee is injured 
while performing work included within 
the general contract becomes operative 
upon the existence of a contract, writ- 
ten or oral, to perform work for an in- 
sured person and upon an injury to 
some one employed by a contractor or 
subcontractor to execute part of that 
work, which injury arises out of and 
in the course of employment, G.L.(Ter. 
Ed.) ¢c. 152,.§ 18:—Meehan vy. Gordon, 
29 N.H.2d 759. j 
§ 212 i 

Conn. To render a_ principal em- 
ployer liable to pay compensation un- 
der the Workmen’s Compensation Act, 
the relation of principal employer and 
contractor must exist in work wholly 
or in part for the former, the work 
must be on or about premises con- 
trolled by the principal employer, and 
must be a part or process in the trade 
or business of the principal employer. 
Gen.St.1930, § 5230.—Buytkus v. Sec- 
ond Nat, Bank, 16 A.2d 579, 127 Conn. 
316. 


La.App. The plaintiff who was _ in- 
jured while working for independent 
contractor engaged to salvage casing 
from abandoned oil well pursuant to 

contract with oil producing company, 
which bought leases and contracted for 
drilling of wells thereon, was_ enti- 
tled to compensation as an “employee” 
of oil company, since salvaging of 
easing was a part of “business” of 
company. Act No. 20 of 1914, § 6, as 
amended.—Turner v. Oliphant Oil Cor- 
poration, 200 So. 513. 


§ 213 

‘Ind.App. Under statute, where a 
subcontractor has furnished his _ prin- 
cipal with certificate of compliance 
with the Compensation Act, principal 
contractor is relieved from the duty 
to pay compensation, and the method 
by which the subcontractor obtains cer- 
tificate is of no vital concern to the 
principal, and the principal contractor 
is not required to exact personally a 
certificate of compliance to be relieved 
from liability. Burns’ Ann.St.1933, § 
40-1214.—B. J. Albrecht Co. v.. Michaw, 
29 N.B.2d 334. 

_ La.App. If purported arrangement 
under which timber was being cut into 

- logs and ecross-ties by independent con- 
cractor and sold by him to lumber 
company was not a bona fide sale but 
merely a devise or subterfuge to avoid 
payment of compensation by company, 
court would not hesitate to break 
through form of agreement to impose 
liability on company as real employer 
of injured employee of contractor, Act 
No. 20 of 1914, § 36—Perkins v. 
Hillyer Deutsch Edwards, Inc., 199 So. 
590. 


Minn. The holder of permit to cut 
and remove timber from state land, 
issued under statutes, was ‘general 
eontractor”’ of the state, and hence was 


42 C.J. ANNO.—363 he 


' 


whereby © 


material. 


liable fo 
Yop eaten 


: contractor a compliance 
with the act in_ instances 
manual or mechanical work, or labor, 
which ig a part of, or process in, such 
business, trade, or occupation, is to be 
performed by the independent con- 
tractor and his employees. 85 OKI.St. 
Ann. § 1 et seq.; § 11, subd. 2.—Dia- 
mond Ice Co. v. Seitz, 105 P.2d 784. 

Where owner of building engaged 
independent contractor to remodel! and 
repair building for use in furtherance 
of owner’s business of the manufacture 
and sale of ice, which was a ‘“hazard- 
ous business” under Compensation Act, 
independent contractor’s employee who 
was injured while stuccoing building 
Was engaged in manual or mechanical 
labor of a hazardous nature and _ suffer- 
d compensable injury “arising out of 
and in the course of employment”, for 
which injury building owner was 
secondarily liable for failure to re- 
quire independent contractor to comply 
with Compensation Act. 85 OkISt. 
Ann. §§ 1 et seq, 2, 35-4 11, ‘subd. 2. 
chy aan Ice Co. v. Seitz, 105 P.2d 


§ 215 * 

Cal.App. <A finding that claimant, 
who was injured while picking melons 
on leased land, was an “employee” of 
lessor when injured, was not author- 
ized, although lease was for growing 
of melons “as may be directed’, where 
fessee had the right to hire and dis- 
eharge workmen engaged in picking 
melons and to control their activities 
while so engaged, and lessor was in- 
terested only in results of work.—S. 
A. Gerrard Co. v. Industrial Accident 
Commission, 105 P.2d 159. 

Kan. Where employee alleged that 
employer contracted with leasehold 
owner for the drilling of certain wells, 
that owner operated wells for gas and 
employer operated wells for oil, that 
owner and employer jointly used at 
least a part of the facilities on the 
leasehold, that owner of leasehold oper- 
ated a road for benefit of both, and 
that employer directed employee to 
ride in a truck with a third party 
over road as result of which employee 
was injured, employer and owner of 
leasehold operated lease as ‘‘employ- 
ers jointly” subject to compensation 
statutes, and employee could not main- 
tain an action for injuries against 
owner but was limited to relief un- 


der Workmen’s Compensation Act. 
Gen.St.1935, 44-503, 44-507, 44-508(c, 
h).—Jennings v. Kansas Power & 


Light Co,, 105 P.2d 882, 152 Kan. 469, 
§ 219 

Del.Super. A volunteer rendering a 
gratuitous service for an employer 
would not come within the protection 
of the Workmen’s Compensation Law. 
Rey.Code 1935, 6071 et seq. as 
amended.—Gooden y. Mitchell, 21 A.2d 
UOT 


§ 220 
Ohio. The purpose of the Compen- 
sation Law is to protect workmen of 
the state, but that does not mean that 
the purpose of the law is to protect 
citizens or residents of the state, since 
both residence and citizenship are im- 
Gen.Code, § 1465-37 et seq. 
—Spohn y. Industrial Commission, 32 

N.H.2d 554, 138 Ohio St. 42. 

224 
N.C. For the purpose of becoming 
bound by the Workmen’s Compensation 
Act, the disability of an infant of 
whatever age is removed. Pub.Laws 
1929, c. 120, §§ 2, 4, 5, 48, 49, and § 
47, as amended by Pub.Laws 1931, 
ce. 274, § 7.—Lineberry v. Town of 
Mebane, 13 S.H.2d 429, 219 N.C. 257, 


_ granting rehear 
NICH TB THe ot 


wherein: 


ie ang 


An infant emp. oyee 
Workmen’s Compensatio 
regard to his age. Pub. 
120, "2, 495, 48/749) land 
-amended by Pub.Laws 1931, 
7.—Lineberry v, Town of Meban 
S.H.2d 429, 219°N.C. 257, ‘grantin 
hearing 12 SiBi2d 2525) 20s" NC. 
Wash. The “employer and empl 
relationship” between parent and ¢c 
within the Workmen’s Compen 
Act springs from contract, an 
tween parent and child such a 


ship must be clear and 
Rem.Rev.Stat. § 
ucts Co. v. Villwock, 
ACL.R, 1010.7 F = ; 
A minor though he be considered 
juris for the purpose of the 
men’s Compensation Act must als 


there must be a 
tractual relationship of employer. and 


employee or master and servant. Rem. 
Rev.Stat.. §§ 7675, 7680—American — 
- Products Co. v. Villwock, 10 i 


570, 182 A.L.R, 1010. 
§ 229 c 

N.Y.App.Div. ‘Che employment of 17- — 
year-old child without special permit — 
or authority authorized award against 
employer alone under the Wo: ” 
Compensation Law, , 
statute prohibiting en 
out permit of child bet 


r 


ployed prior to effective date o 
statute. Workmen’s Compensation | 
§ 14-a; Labor Law, § 131.—Jose 
Sterilek Co., 23 N.Y.S.2d 310. — 
§ 233 Pees. 

N.J.Dept.Labor. Where . mortgage — 
foreclosure proceedings were stayed un- 
der arrangement whereby mortgag 
was to receive $10 a week and wa 
take care of actual managemen re- 
pairs, maintenance, etc., as econo iced 
ly as possible to extent of doing so 
of the minor repair work himse 
“master and servant relationship” di 
not exist between the mortgagor a1 
mortgagee and they were not “par 


a “joint venture’ and they were ‘“ 
co-enterprisers’”, and _ therefore e. 
mortgagee was not liable for compen- _ 
sation for injuries sustained b he“ 
mortgagor while making repairs. : 
S.A. 42:1-1 to 42:1-43.—Schanerma: 
v. Lincoln Mortgage Co., 16 A.2d 55 
18 N.J.Misc. \698. - bist Reni! 
§ 234 Braste. rs 
Mich, Under statute, working mem- — 
bers of partnership receiving wage ; 
respective of profits, are entitled 
compensation. Comp.Laws 1929, — 
8413.—Chisholm vy. Chisholm Const. C 
298 N.W. 390, 298 Mich. 25. h en 
§ 238 Bay 
Dl. That deceased was a stock 
er and president of corporation wo1 
not, in itself, preclude recovery for 
death under Workmen’s Compensa 
Act if deceased was employed un 
circumstances showing presence of 
other essential elements of recovery 
Smith-Hurd Stats. c. 48, § 138 et seq. 
—Grossman v. Industrial Commission 
33 N.W.2d 444, 376 Ill, 198. hase 
Ill, Under ‘‘dual capacity doctrine’, 
an officer, director or stockholder of a 
corporation will not be denied work-— 
men’s compensation merely because he 
is such officer, director or stockholder, 
if, as a matter of fact, at time of in- | 
jury he is engaged in performing’ man- 
ual labor or ordinary duties of a work- © 
man and receives pay therefor in ca- 
pacity of an employee, or if he is en- — 
gaged in an employment palpably - 
separate and distinct from the official 
duties falling upon him as an officer ~ 
of the corporation. Smith-Hurd Stats, 
e. 48, § 138 et seq.—Grossman y, In- ra 


i 


: 
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§ 238 ae 
; dustrial Commission, 33 N.E.2d 444, 376 
Be PL 98. ee 
x President and general manager of 
company, who was fatally injured in 
automobile accident while on a_ trip 
performing duties of a traveling sales- 
man, was an “employee” within Work- 
men’s Compensation Act, so that his 
death was compensable. Smith-Hurd 
Stats. ¢. 48, § 138 et seq.—Grossman V. 
Industrial Commission, 33 N.E.2d 444. 
376 Ill. 198. 
‘g Mo. Though an executive officer of 
a corporation may have a dual capaci- 
ty, so as to be also an employee under 
the Workmen’s Compensation Act, be- 
cause of the character of his relation 
to the corporation and the kind of 
work he does, yet one who is both 
chief officer and majority owner of 
stock in corporation and in actual con- 
trol of its operations, does not have 
the status of an ‘employee’ under 
the compensation act. Mo.St.Ann. § 
3305(a) p. 8238.—Soars v. Soars-Love- 
lace, Inc., 142 S.W.2d 866. 
Mo. The alleged fact that corpora- 
tion’s compensation insurer charged 
premium on the basis that corpora- 
_ tion’s president was an employee with- 
in the meaning of the compensation 
act, would not authorize the Work- 
men’s Compensation Commission to 


* 
aii 
ld 


president was an employee when in 
fact he was not. Mo.St.Ann. § 3299 et 
seq., p. 8229 et seq.—Soars v. Soars- 
Lovelace, Inc., 142 S.W.2d 866. 
aa a  § 239 ; 
 ~+TH. In determining whether injury 
or death of stockholder, officer or di- 
-_- rector of a corporation is compensable, 
one of the fundamental tests is not the 
title of injured person, but nature and 
quality of act he is performing at time 
of injury, or whether he was_ per- 
forming services for another under 
contract of hire. Smith-Hurd . Stats. 
ce. 48, § 138 et seq.—Grossman vy. In- 
dustrial Commission, 33 N.H.2d 444, 
876 Ill, 198.. ; 
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~-6.¢.A.1], The fundamental distine- 
elas tion in distinguishing between “long- 
 shoreman’’ subject to Longshoremen’s 
Compensation Act and “member of 
- erew”’ not subject to such act is wheth- 
er employee was permanently attached 
_. to ship engaged in navigation. Long- 

_ shoremen’s and Harbor Workers’ Com- 
pensation Act, 33 U.S.C.A. § 901 et seq. 
A. L. Mechling Barge Line v. Bassett, 
TRO B 2d 9955-29)" ‘ 

A cook sleeping and boarding on 
towboat actually and continuously en- 
gaged in river navigation, and remain- 
ing on boat at all times except four 
days each monthiwhen he was off duty 

and receiving monthly wage, was 
“member of crew’’ so that his death 
was not compensable under Longshore- 

men’s Compensation Act, as against 
 eontention that cook’s duties were in- 

- dependent of navigation in their scope 
and that cook was not a traditional 
sea cook. Longshoremen’s and Har- 
bor Workers’ Compensation Act § 3(a) 
@),. 88 U.S.C.AJ -§.903(a) (1).—A. L. 
Mechling Barge Line y. Bassett, 119 F. 


- The term ‘member of a 
crew’ of any vessel, as used in Long- 
shoremen’s Compensation Act, excepting 
a “member of a crew’’. of any vessel, im- 
plies a definite and permanent connec- 
tion with the vessel, and obligation to 
forward her enterprise and to protect 
her in emergency, and a right to look 
to her and her earnings for wages, and, 
if vessel has a master, there is subjec- 
tion to his commands, and nature of 
work done is not determinative; engi- 
neers and cooks as well as sailors being 
jineluded. Longshoremen’s and Harbor 
Workers’ Compensation Act § 1 et seq., 
and § 3(a)_ (1), 33. U.S.C.A, § 901. et 
seq., and § 903(a) (1).—Coos Bay Lum- 
ber Co. y. Pillsbury, 37 F.Supp. 914. 
Longshoremen who load and unload a 
vessel under temporary local employ- 
} ment do not become ‘‘members of a 
a4 crew’ within Longshoremen’s Compen- 
a sation Act, excepting from its operation 
“members of a crew’ of any vessel, nor 
do mechanics who ‘similarly come 
aboard vessel to repair or clean or paint 


dt 
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make an award on the basis that’ 


WORKMEN'S COMPENSATION ACTS 


TAUMCE Copa 

A winchman, who was member of a 
sailors’ union and came from hiring hall 
of union, and who held an AB certificate 
which was a prerequisite to his em- 
ployment, and who was listed in ship’s 
monthly report as.an able seaman, and 
who drove winches in unloading, but 
worked with shipmates loading hold 
when winches were not used, and who 
ate and slept on ship, even when she 
was in home port, and who was subject 
to captain’s orders and, in case of emer- 
gency, to orders of chief officer, was 
a “member of a crew’’ within exception 
to Longshoremen’s Compensation Act, 
and hence his death while engaged in 
discharging cargo was not compensable 
under the act. Longshoremen’s and 
Harbor Workers’ Compensation Act § 
1 et seq., and § 3(a) (1), 33 U.S.C.A. 
§ 901 et seq., and § 903(a) (1).—Coos 
Bay Lumber Co. v. Pillsbury, 37 F. 
Supp. 914. 

D.C.Cal. In determining whether a 
man ig a member of ‘“‘crew” of a vessel, 
within provision in Longshoremen’s 
Compensation Act excluding members 
of ship’s crew from operation of the 
Act, court must find out what such 
man’s duties are. Longshoremen’s and 
Harbor Workers’ Compensation Act § 
3(a)  (1),, 33° ULS.C.A..§ 903(¢a)..(1).— 
Pacific Employers’ Ins. Co. v. Pillsbury, 
39 F.Supp. 673. 

A man working on boat used only 
for cargo movement in San Francisco 
Bay, and eating and sleeping on vessel 
during his five-day week, and working 
principally as a deck hand in loading 
and. unloading operations, and-to a 
slight extent handling lines in tying 
and untying ship, and doing a little 
painting and maintenance work, and 
haying no duties to perform while ship 
was in motion or referable to navigation 
thereof, was not a member of ‘crew” 
within provision in Longshoremen’s 
Compensation Act excluding members of 
crew from provisions of the act, but 
was a “harbor worker” and “longshore- 
man” so as to be within the act. 
Longshoremen’s and Harbor Workers’ 
Compensation Act § 3(a) @), 33 U.S. 
C.A. § 903(a) (1).—Pacific Employers 
Ins. Co. v. Pillsbury, 39 F.Supp. 673. 

D.C.Ky. The Longshoremen’s Com- 
pensation Act was intended to provide 
compensation to employees engaged in 
maritime employment for disability or 
death resulting from injury occurring 
on navigable waters of the United 
States, where recovery through work- 
men’s compensation proceedings might 
not validly be provided by state law. 
Longshoremen’s and Harbor Workers’ 
Compensation Act, 33 U.S.C.A. §§ 902- 
950.—Wood Preserving Corporation y. 
McManigal, 39 F.Supp. 177. 

D.C.N.Y. Where seaman was dis- 
charged as member of crew and was 
hired as member of shore gang to effect 
repairs on vessel and was not under di- 
rection of master or any ship officer, 
he could not maintain personal injury 
action against his employer, since he 
was not a member of ‘crew’? but was 
protected by Longshoremen’s Compen- 
sation Act.—Mamat vy. United Fruit Co., 
39 F.Supp. 103. 

N.Y.App.Div. Evidence that during 
a windstorm deceased, a mechanic 
whose employer operated a garage 
near a bay, was drowned while mov- 
ing employer’s boat from dock after 
installing batteries in boat, that de- 
ceased’s contract was for land em- 


not 
Act.—Hawkins y. Ray- 


time employment’’ 
Compensation 
nor, 25 N.Y.S.2d 876, 

1011. 

N.Y.Ct.Cl. A claim against state for 
death of state elevator employee who 
was killed while in performance of his 
exclusive duty of entering steamship 
which was docked in navigable waters 
of Lake Ontario for purpose of dis- 
charging cargo of grain into state ele- 


261 App.Div. 


vator was properly brought under 
Jones Act in Court of Claims, since 
employee’ was “seaman,” and such 


court was the only forum available, and ~ 
state had consented to be sued, and 
claim was not governed by Workmen’s 
Compensation Law, and lLongshore- 
men’s Compensation Act was not ap- 
plicable. to state employees. Court. of 
Claims Act, § 12-a; Workmen’s Com- 
pensation Law, § 3, subd. 1, group 16; 
Longshoremen’s and Harbor Workers’ 
Compensation Act, § 3. 33. U.S.C.A.. § 
903; Jones Act, 46 U.S.C.A. § 688; Jud. 
Code, §§ 24(3), 256(3), 28 U.S.C.A. §§ 

371(3); U.S.C.A.Const. art. 1, 
S. 8. els US art.o Spas. 0) Glades Ocisunus 
State, 27 N.-Y.S.2d PA 176 Mise. 389. 
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§ . 
Ariz. City manager of, the city of 
Tucson whose salary exceeded $2,400 
per year was an “officer” and not an 
“employee” of the city, within provyi- 
sion of Workmen’s Compensation Act 
excepting from protection of the act” 
officials of cities receiving more than 
$2,400 per year salary, and Industrial 
Commission was without jurisdiction 
to make compensation award for death 
of the manager. Code 1939, §§ 56-928, 
56-929, 56-935, 56-936, 56-941: Const. 
art. 18, § 8—Butler v. Industrial Com- 
mission of Arizona, 111 P.2d 628. 

Iowa, Under statute providing that 
an official elected or appointed by 
county shall not be deemed an em-. 
ployee: for compensation purposes, a 
county engineer employed by the board 
of supervisors was a “public officer” 
and not an “employee” entitied to com- 
pensation for injuries received in per- 
forming the duties of his office, not- 
withstanding that board was author- 
ized to “employ” engineer,. where the 
engineer was required to take an oath 
and was required to superintend the 
construction and maintenance work of 
the county and was required to per- 
form duties prescribed by _ statute. 
Code 1939, §§ 4644.17, 4644.21, 4653— 
4656, 4673, 4674, 4746, 4748, 4749, 
4837; Const. art. 11, § 5-—McKinley v. 
Clarke County, 293 N.W. 449. 
_ That, at the time he received in- 
juries which caused his death, county 
engineer was performing duties classed 
as those of an “employee”, would not 
constitute him an “employee” so as 
to make his death compensable under 
statute. Code 1939, § 4644.17.—Mc- 
Kinley y. Clarke County, 293 N.w. 449, 

Pa.Com.Pl. Where a school director, 
who is also treasurer of the district, 
makes a trip to the State capital in an 
effort to secure from the Department 
of Labor and Industry permission to 
continue to operate a school which it 
had ordered closed, he does so in his 
capacity as director and not as treas- 
urer.—Hmhoff y. Porter Tp. School 
Dist., 40 D. & C. 169. 

A school director is not entitled to 
workmen’s compensation benefits for an 
injury occurring in the course of his 
employment _as such.—Hmhoff vy. Porter 
Tp. School Dist., eee & C. 169, 

248 

Ga.App. Where the City of Bruns- 
wick was authorized by statute to 
adopt ordinances regulating the use of 
a public highway running from the city 
to St. Simon’s Island, and to make a 
highway thereto, necessitated the cross- 
ing of the Back River, and requirement 
of federal government before bridge 


_eity might direct, 


~ 


u 
4d 


he city of a bridg 
r the river was not ; 

and hence recovery could be had 
nder the compensation act for the 
death of the bridge tender from the 

City. yaCodey 1933) “si  ti4e OL. et. -seqis 
Laws 1924, p. 460, § 1.—City of Bruns- 
wick vy. King, 14 S.B.2d 760, conform- 
ing to answer to certified question 14 S. 
H.2d 461. 

Md. The Upper Potomac River Com- 
mission which was engaged in con- 
‘struction of a river dam project, and 
its employee, came within the provi- 
sions of the workmen’s compensation 
law which provided the employee with 
exclusive remedy for injuries sustained 
in his employment if the commission 
complied with the provisions of the law 
in providing or insuring compensation 
to its employees. Laws 1935, c. 409; 
Code 1939, art. 101, §§ 14, 46.—Lease v. 
Upper Potomac River Commission, 20 
A.2d 498. 

Mass. A person who was receiving 
relief from a city in return for which 
he performed such work for city as 
and who was _ in- 
jured while following orders of fore- 
man in city’s department of public 
property, was not an “employee” of 
city within meaning of Workmen’s 
Compensation Act, the applicable pro- 
visions of which had been accepted by 
eity. G.L.(Ter.Ed.) c. 152, § 1 et seq. 
—Reitano v. City of Haverhill, 34 N.E. 
2d 665, 309 Mass. 118. 

N.Y. Persons engaged by a town 
superintendent of highways to work 
on town highways are “employees” of 
the town.—Clarke v. Town of Russia, 
28 N.BH.2d 833, 283 N.Y. 272, reversing 
15 N:Y.S.2d 415, 257 App.Div. 703. 


A contract between a justice of the 
peace of a town, who, as such, was a 
member of the town board, and town 
for employment of the justice of the 
peace to work on highways of the 
town, was not merely voidable, but 
void, and hence a compensation award 
for the death of the justice of the peace 
could not be sustained, since no em- 
ployment relation was created. Work- 
men’s Compensation Law, § 50, subd. 
3-a; Town Law, §§ 60, 105, 119; High- 
way Law, §§ 140, subd. 4, 284.—Clarke 
v. Town of Russia, 28 N.H.2d 833, 283 


4 


N.Y. 272, reversing 15 N.Y.S.2d 415, 
257 App.Div. 703. 
Pa.Super. To be compensable under 


Workmen’s Compensation Act, injuries 
sustained by members of borough vol- 
unteer fire company must have oc- 
eurred within restricted circumstances 
giving rise to compensation under 
amendatory act including such mem- 
bers within definition »of employees 
only while actually engaged as firemen 
or while going to or returning from 
fires attended by company, and casual 
injuries incident to other activities of 
company are not contemplated by act, 
except to be excluded by necessary im- 
plication. Act May 14, 1925, P.L. 714; 
77 B.S. §§ 22, 22a—Shindledecker v. 
Borough of New Bethlehem, 20 A.2d 
867, 145 Pa.Super. 77. 

Under amendatory act, including 
members of volunteer fire companies of 
boroughs within Workmen’s Compen- 
sation Act’s definition of employees 
only while actually engaged as _ fire- 
men or going to or returning from 
fires attended by such companies, a 
borough was not liable for compensa- 
tion for injuries to members of such a 
company and death of another member 
thereof as result of automobile collision 
while returning from meeting held 
with another such company for pur- 
pose of stimulating interest in conven- 
tion of association of volunteer fire 
companies at such borough, as such 
members were not “actually engaged 
as firemen” at time of accident, though 
they were furthering interests of com- 
pany and borough. Act May 14,,1925, 


P.L. 714.—Shindledecker v. Borough 
of New Bethlehem, 20 A.2d 867, 145 
Pa.Super. 77. 


S.C. Under statute providing that 
term “employee” as relating to munic- 


been employed by city for an indefinite 
term and that his duties were not sole- 
ly administrative nor of an adminis- 
trative nature. Act July 17, 1935, 39 
St. at Large, p. 1232, § 2(b).—Green v. 
City of Bennettsville, 15 SH.2d 334, 
LOT SS7 913. 

8.D. Even though county had pow- 


.er to enter into agreement with federal 


government regarding work relief 
project, county did not incur any li- 
ability under Workmen’s Compensation 
Act to relief workers, since the relief 
workers were not “employees” of .the 
county, notwithstanding the county 
was benefited by the project and, 
therefore, the county was not liable 
for. premiums on workmen’s compensa- 
tion policy issued to protect county 
from liability under the Workmen’s 
Compensation Act to the relief workers. 
SDC 64.0101 et seq.;. Laws 1939, ec. 
28.—South Dakota Employers Protec- 
tive Ass’n vy. Codington County, 298 N. 
W. 674. ; 

Where county was not liable under 
Workmen’s Compensation Act to relief 
workers working on project for bene- 
fit of county under an agreement with 
federal government, 1939 statute vali- 
dating contracts between county and 
relief agencies of federal government 
did not impose liability upon county 
under the Workmen’s Compensation 
Act and, therefore, county was not li- 
able for premiums on policy issued to 
protect county from liability under the 
Workmen’s Compensation Act to the 
relief workers. SDC 64.0101 et seq.; 
Laws 1939, ce. 28—South Dakota Em- 
ployers Protective Ass’n v. Codington 
County, 298 N.W. 674. 


: § 255. 

D.C.La. The fact that boiler repair- 
man who had contracted to do boiler 
work for defendant in compensation 
case had agreed to furnish all equip- 
ment, labor and materials for repairing 
boilers did not of itself constitute him 
an “independent contractor’.—Alphon- 
so v. American Iron & Machine Works 
Co., 39 F.Supp. 934. 

Under contract whereby boiler repair- 
man was to repair boilers exclusively 
for machine works company and was 
to furnish all equipment and labor, al- 
though company kept all accounts and 
remitted portion of collections to re- 
pairman from which repairman’s em- 
ployees were paid, repairman was not 
an “independent contractor’, and where 
one of his employees was killed in au- 
tomobile collision while returning from 
a welding job performed for company, 
deceased employee at time of his death 
was an “employee” of machine com- 
pany, and that company and its com- 
pensation insurer were liable to widow 
for compensation. Workmen’s Com- 
pensation Law. Act La. No. 20 of 
1914, as amended.—Alphonso vy. Ameri- 
ean Iron & Machine Works Co., 39 F. 
Supp. 934. 

Cal.App. Where owner of olive ranch 
contracted with another to furnish a 
crew to pick olives at specified rate per 
ton and thereafter contractor engaged 
a picker who fell from ladder and broke 
his arm, and picker testified that he 
was employed by contractor and that 
contractor gaye all the orders and that 
he did not know owner had anything 
to do with the work, picker was an 
employee of an ‘“‘independent contrac- 
tor” and not entitled to compensation 
for injuries as against owner, and, un- 
der the evidence, theory of ostensible 
agency had no application. §t.1937, p. 
265, § 3201 et seq._State Compensation 
Ins, Fund v. Industrial Accident Com- 
mission, 116 P.2d 173. 

Cal.App. Under Workmen’s Compen- 
sation Act, liability for injuries sus- 


directly by one under contract to 


Lyons v. Wheless, 2 So.2d 71 


_ Winslow Bros. & Smith Co., 34. 


173. 
The Workmen’s Compensation 
does not authorize the imposing of 
bility on an owner for injuries to 
person who is not his employee but t 
employee of an jndependent contrac 
and any such change in the scope | 
the law should come from some 1 
making source and not from the cou 
St.1937, p. 265, § 3201 et seq.—St 
Compensation Ins, Fund y. Indust. 
Accident Commission, 116 P.2d 173. 
La.App. Where one under contr 
with paper mill to furnish it with pulp 
wood employed one engaged in g« 
hauling to do some of hauling of pul ; 
wood, and one engaged in general ~ 
hauling employed drivers ais 


for 
trucks, but wages of drivers were 


nish pulpwood, a driver, injured whi 
hauling pulpwood, was entitled to e 
pensation under Workmen’s Compens 
tion Law from one under contract 
furnish pulp wood, regardless whether 
one engaged in general hauling who 
employed driver was an independ 
contractor. Act No 20 of or S$. 
Mass. A tort action by emp 
independent contractor for inj 
sustained as result of negligence 
tort feasor’s superintendent while | 
ployee was unloading wool from — 
contractor’s truck at the warehouse 
the tort feasor who was insured un 
the Workmen’s Compensation Act was 
maintainable in view of the t 
judge’s finding that the emplo 
work at time of the accident was me 
ly incidental to the tort feasor’s b 
ness of dealing in, and processing 
for manufacture, since such find 
took the action out’ of the operatio 
of the section of the compensation act 
which otherwise would have made th 
injuries compensable, — ) 


2d 638, 309 Mass. 150. 


The customary practice of a corpora- 
tion in carrying on its business is ma-._ 
terial upon whether a, particular a ‘ 
tivity is a “part of or process in” t 
trade or business or merely “anci 
and incidental thereto” within se 
of the *Workmen’s Compensation A 
so as to permit recovery in a injimie 


ees, 


tion against corporation for inju 
sustained by an employee of an in 
pendent contractor who has entered 
to contract with corporation. G.L.( 
Hd.) ¢. 152, § 18.—Caton v.’ Wins! 
Bros. & Smith Co., 34 N.H.2d 638, 

Mass. 150. f pear f 

That transportation of wool to 
feasor’s warehouse was essential to 
carrying on of its business of deal 
in, and processing wool for man 

ture, did not make transportation a 
“part of or process in” of the tort fea- 
sor’s business within exception to th 
Workmen’s Compensation Act under 
which the tort feasor was insured so 
as to preclude a recovery by tort ac- 
tion for injuries sustained by. an in-— 
dependent contractor’s employee as re-— 
sult of tort feasor’s negligence on the 
ground that the injuries were compen- 
sable by the tort feasor’s insurer, 

since everything that was reasonably 

necessary to be done for the purpose ~ 
of carrying on the trade or business 
of the tort feasor was not necessarily 
a “part of or process in” such trade or 
business within the exception to the. 
compensation act. G.L., —Ter.Hd.,  ¢. 
152, §§ 1 et seq. and 15, 18 and 24.— 
Caton v. Winslow Bros. & Smith Co., 
34 N.H.2d 638, 309 Mass. 150. 

Where contract’ between independent 
contractor’s employee and tort feasor 
was for transportation of wool from j 
Pennsylvania to tort feasor’s warehouse : 
in Boston, tort feasor could not avoid ; 
liability in a tort action for injuries 
sustained by employee while unload- 
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‘ing truck at warehouse on the theory 
that injuries were compensable by the 
tort. feasor’s insurer because the un- 
loading and transferring of the wool 
. from the truck into the proper floors 
of the warehouse was a 
- process in’ the tort feasor’s business 


within the exception to the Work- 


men’s Compensation Act, since con- 
- tract could not be broken into integral 
parts but was required to be consid- 
G.L.(Ter.Ed.) ¢. 152, 
18.—Caton v. Winslow 


Minn. Where excavating contractor 


- was given by city enough work on city 


street to pay a debt to the city and 
“a little more”, and the city reserved 
full control as to supervision and ter- 
mination of the work, an employment 
relationship existed, and hence con- 
tractor’s truck driver who assisted in 
the work became an “employee” of the 
rey and was entitled to workmen’s 


Neb. One who employs an uninsured 
ontractor, becomes, by virtue of the 
compensation act, a statutory contrac- 
or, and is entitled to the protection 
every statutory provision as to what 
S$ are covered and what acts are not 
red. Comp.St.1929, § 48-116.—Wil- 
. Adams Lumber Co., 299 N.W. 


Where workmen’s compensation 
ant’s employer was engaged by a 
ing company as an independent 
salvage 


Workmen’s Compensation Act could not 
rely on common-law: rule that where 
* rk contracted to be done is intrinsi- 


ly dangerous, contractee cannot by 


a tg léegation of such operations to an in- 


eS 


lependent contractor escape liability 
r an injury to contractor's employee 
engaged in the work. Code 1939, § 
$081 (h) et seq—Beach y. McLean, 14 
2d°515, 219 N.C. 521. 

Cc. Under a contract whereby 
orkmen’s compensation claimant’s em- 
ployer was engaged by cotton milling 


company to dismantle and remove cer- 
My n machinery, the claimant’s employer 


furnishing his own labor and tools, and 
or compensation based upon the 
ount of machinery actually dis- 
ntled and salvaged, claimant’s em- 
ployer was an ‘independent contractor” 
and not an “employee” of the milling 
company, so as to render company 


‘ liable under Workmen’s Compensation 


ct to claimant who was injured while 
dismantling machinery. Code 1939, § 
8081(h) et seq.—Beach vy. McLean, 14 
.H.2d 515, 219 N.C, 521. 

N.C. The provision of the compensa- 
' tion act making contractor liable for 
compensation, to the same extent as 
subcontractor, if he fails to require 
certificate of subcontractor’s compliance 
with the act was inapplicable where in- 


 jured mechanic sought compensation, 


_nished necessary financial 


trom a milling company for which me- 
chanic’s employer had contracted. to 
dismantle and salvage certain ma- 
chinery. Code 1939, §§ 8081(aa); 8081 


' (h) et seq.—Beach vy. McLean, 14 8S.E.2d 


615, 219 N.C. 521. 
- Okl. Where lumber company fur- 
assistance 
for payment of laborers and extended 
necessary credit for material and sup- 
plies so that contractor could pay his 
labor and obtain materials for comple- 
tion of residences, but otherwise lum- 
_ ber company had no interest in con- 
struction of residences, the lumber 
company was not a “joint adventurer” 
with the contractor, and was not liable 
for workmen’s compensation for inju- 
ries to employee of contractor. 85 OKI. 
St.Ann. § 11.—Warr Lumber Co. v. 
Henry, 112 P.2d 358. 

Okl. Where lumber company fur- 
nished necessary financial assistance 
for payment of laborers and extended 
necessary credit for material and sup- 
plies so that contractor could pay his 
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labor and obtain materials for comple- 
tion of residences, but otherwise lum- 
ber company’ had no interest in con- 
struction of residences, facts did not 
constitute the contractor an ‘independ- 
ent contractor” of the lumber company, — 
and lumber company did not have such 
an interest as to be liable under the! 
workmen’s compensation statute for in- 
juries to employee of contractor. 85 
Okl.St.Ann, § 11.—Warr Lumber Co. 
vy. Henry, 112 P.2d 358, 


Okl. A corporation which was 
gaged in a business covered by the 
compensation act without having re- 
quired its independent contractor to 
provide compensation insurance for the 
independent © contractor’s employees, 
was secondarily liable for injuries sus- 
tained by the independent contractor’s 
employee. 85 Okl.St.Ann, § 11.—Dierks 


ene 


, Lumber & Coal Co, vy. McDaniel, 112 P. 


2d 1082. 


Pa.Super. Where trucking company 
contracted with mining company to 
supply a truck and driver to haul coal 
from stripping operation to breaker, 
and trucking company alone could dis- 
charge driver, although mining com- 
pany’s superintendent could exclude 
driver and truck from operation when 
there was no hauling to be done, or in 
terminating the contract, trucking com- 
pany was an “independent contractor”, 
and hence it and not the mining com- 
pany was liable for workmen’s com- 
pensation for injuries sustained by 
driver who was’ struck by flying splin- 
ter from chunk of coal which mining 
company’s employee was breaking on 
loaded truck: 77. P.S. §§ 21, 22 
Healey v. Carey, Baxter & Kennedy, 
19 A.2d 852, 144 Pa.Super. 500. 
-Pa.Super. Where trucking company 
contracted with mining company to 
supply a truck and driver to haul coal 
from, stripping operation to breaker, 
and trucking company alone could dis- 
charge driver who was injured by fly- 
ing splinter from chunk of coal which 
mining company’s employee was break- 
ing on loaded truck, that there was a 
close relation between mining the coal 
and hauling it away did not affect 
driver’s status as a servant of trucking 
company which was liable for work- 
men’s compensation where there was 
a complete separation of classes. of 
work by terms of contract though it 
was intention of parties that work 
should be performed in harmony. 77 
P.S. §§ 21, 22.—Healey v. Carey, Bax- 
ter & Kennedy, 19 A.2d 852, 144 Pa. 
Super. 500. 

Pa.Super. Where trucking company 
contracted with mining company to 
supply a truck and driver to haul coal 


from stripping operation to breaker, 


and trucking company alone could dis- 
charge driver who was injured by fly- 
ing splinter from a chunk of coal 
which mining company’s employee was 
breaking on loaded truck, that by 
agreement trucking company carried 
compensation insurance on drivers, in- 
cluding the one injured, was evidence 
of company’s independent relationship, 
though not conclusive of question, but 
sufficient to discharge mining company 
from liability as “statutory employer’. 
77 PS. §§ 21, 22.—Healey v. Carey, 
Baxter & Kennedy, 19 A.2d 852, 144 
Pa.Super. 500. 


Pa.Super. In determining whether 
demonstrator who demonstrated stain- 
less steel kitchenware in department 
store was an ‘employee’ of the store 
owner so that she was precluded un- 
der the Workmen’s Compensation Act 
from maintaining common law action 
against the owner for injuries sustained 
in accident occurring in the store, fact 
that representative of store in charge 
of floor where demonstration was held 
admitted that steel company fixed com- 
pensation of demonstrator which was 
paid out of money forwarded by com- 
pany to owner for that purpose was an 
indication that it was the company and 
not the owner that retained control 
over the demonstrator, but was not 
decisive of the issue. 77 P.S. § 1 et 
seq.—Walters vy, Kaufmann Department 


‘Stores, 
WD Galata peer 
The elements essenti 
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under the Workmen’s _Compensat oF 
Act as a statutory ‘‘employer’ are 
employer who is under contract with an — 
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owner or one in the position of an own- ie 
er, premises occupied by or under con-" 


trol of such employer, a subcontract 
made by the employer, part of the 
regular business intrusted to such sub- 
eontractor, and an employee of such 
subcontractor, 77 P.S, § 52.—Walters 
vy. Kaufmann Department Stores, 20 
A.2d 865, 145 Pa.Super. 56. 

8.C. Whether general contractor: is 
liable for compensation under Work- 
men’s Compensation Act for death of 
subcontractor’s employee depends on 
whether such employee was doing for 
subcontractor something which bore 
some reasonably direct relation to per- 
formance of work undertaken by con-_ 
tractor at time of fatal injury. Act 
July 17, 1935, 89 St..at Large, p, 1242, 
§ 19(a).—Smith v. Fulmer, 15 §.H.2d 
681, 198 S.C. 91. 

It is purpose of Workmen’s Compen- 
sation Act to make person originally 
eontracting to do certain work liable 
to  subcontractor’s employee injured 
while doing such work. Act July 17, 
1935, 39 St. at Large, p. 1242; § 19(a): 
—Smith v. Fulmer, 15 S.H.2d 681, 198 - 
S.C...91. 

Under Workmen’s Compensation Act, 


principal contractor for work is liable — 


for compensation to any workman em- 
ployed in such work and doing some- — 
thing in furtherance thereof when in- 
jured, regardless of whether he was’ 
actually on contractor’s premises at. 
time of accident. Act July 17, 1935,: 


89 St. at Large, p. 1242, § 19(a)— 
Smith v. Fulmer, 15 S.H.2d 681, 198 
S.C. 91 


S.C. One hired by subcontractor’s 
foreman to assist in laying concrete 
paving on bridge, built under contract 
with state highway department by one 
who sublet paving work was “employed 
in the work undertaken by contractor”’ 
within Workmen’s Compensation Act 
when crushed to death by subcontrac- 
tor’s truck after being dragged or 
thrown therefrom. as result of subcon- 
tractor’s concrete bin, loaded on truck, 
coming into contact with wire across 
highway on return trip of foreman and 
such employee to bridge from city to” 
which they went to get bin, which was 
required for and subsequently used in 
paving work, so as to render contractor 
liable for compensation under’ Work- 
men’s Compensation Act for such em- 
ployee’s death. Act July 17, 1935, 39 
St. at Large, p. 1242, § 19(a)—Smith 
v. Fulmer, 15 8.H.2d 681, 198 S.C. 91. 

Whether work being done by subcon- 
tractor’s employee when injured was 
work undertaken by contractor within 
Workmen’s Compensation Act, so ag to 
render contractor liable to such em- 
ployee for compensation thereunder, is 
largely question of degree and fact in 
each case, Act July 17, 1935, 39 St. 
at Large, p. 1242, § 19(a).—Smith vy. 
Fulmer, 15 §.H.2d 681, 198 S.C, 91. 


Tex.Civ.App. The fact that machine 
works company had procured a policy 
of group life and health insurance on 
its employees and had represented to 
issuing company that particular indi- 
vidual was one of its employees, that 
the individual himself applied for in- 
surance under the group-life policy, 
and that machine works company de- 
ducted premiums from remuneration ‘ 
paid the individual for his services, 
tended to show that individual was an 
employee rather than an independent 
contractor by whom workmen’s com- 
pensation claimant was employed.—As- 
sociated Indemnity Corporation vy. In- 
surors Indemnity & Insurance Co., 153 
S.W.2d 533, error granted. 

The circumstances that employees, in 
charge of the operations of machine 
works company prior to claimant’s in- 
jury, had been given supervision and 
control over him and other workmen 
with authority to fire them and to 
require them to do their work over if 
unsatisfactory, indicated that individual 
who company claimed was the employer 
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contractor. 
Corporation_v. 
3 S.W.2d 533, error granted. 

; '§ 256 


Cal Ae A city cannot abridge the 
right of its employees and their de- 
pendents to compensation under Work- 
men’s Compensation Laws, notwith- 


_ ,standing city maintains a pension sys- 


Sacramento 
Retirement System, 


tem of its own. ee Vv. 
City Employees’ 
107 P.2d 82. 


§ 258 

C.C.A.Va. The lLongshoremen’s Com- 
pensation Act is applicable only to 
employees whose service is that of a 
sort performed by longshoremen and 
harbor workers. ‘Longshoremen’s and 
Harbor Workers’ Compensation Act, §§ 
1-50, 33 U.S.C.A. §§ 901- 950.—Motor 
Boat’ Sales v. Parker, 116 F.2d 789. 
D.C.Wis. Where Longshoremen’s 
Compensation Act provided that no 
compensation should be payable under 
the act for death of a “member of a 
erew”’ of any vessel, and the act did 
not define the quoted term, the court 
was required to assume that the term 
was used in its ordinary sense. Long- 
shoremen’s-and Harbor Workers’ Com- 


ensation Act, §§ 2(3), 8(a) (1), 33 
S.C.A. §§ 902(3), wo (1).—Wal- 
F.Supp. 636. 


liser v. Bassett, ee 


La.App. The Louisiana Employers’ 
‘Liability Act is an elective statute in so 
far as private industries are concerned. 
Act No. 20 of 1914, as amended.— 
McKane v. New Amsterdam Casualty 
Co., 199. So. 175. 

La.App. The compensation laws are 
applicable only to those businesses 
specially named in the act, to those 
persons who, by agreement, have elect- 
ed to come under the terms of the act, 
and to those businesses determined in 
advance by the courts to be of a haz- 
ardous nature, Act No. 20 of 1914, 
a Taps Joe ne y. Smith, 2 So. 


§ 261 

S.C. An employer’s failure to per- 
form duty to notify employee of em- 
ployer’s election to come within the 
Compensation Act cannot be set up by 
employer and insurer to defeat claim 
for compensation, Act July 17, 1935, 
39 St. at Large, p. 1236, § 5(b).—Yeo- 
mans y. Anheuser-Busch, Inc., 15 8.E. 
2d" 833; V98"S' Cy 65. 


§ 262 

Colo. A notice, posted by employer 
in his tool] house on wall opposite en- 
trance door, that he rejected provisions 
of Workmen’s Compensation Act, was 
sufficient ‘‘notice’’ of such rejection to 
employees obtaining tools used in their 
daily work in such building. ’35 C.S. 


A. ec. 97, § 299.—Tarrant v. De Lash- 
mutt, 111 P.2d 635. 
§ 264 
S.C. After employer has elected to 


come within Compensation Act. em- 
ployee automatically comes under its 
operation unless he gives statutory no- 
tice that he will not be bound by it, 
and this rule is applicable where em- 
ployer elects to make the act appli- 
cable to employees not otherwise sub- 
ject thereto. Act July 17, 1935, 39 
St. at Large, p. 1236, § 5(b).—Yeomans 
y. Anheuser-Busch, Inc., 15 S:H.2d 833. 
198 S.C. 65. 
§ 267 


Fla. The provisions of the Work- 
men’s Compensation Act are optional, 
and if accepted, the relation of employ- 
er and employee being contractual, the 
terms of the act are to be read into 
every contract of service between those 
subject to its terms. Acts 1935, ¢. 
17481, as amended by Acts 1937, ec. 
18413.—Chamberlain v. Florida Power 
Corporation, 198 So. 486. 

Pa.Super. A corporate employer is 
not “estopped” by its acceptance of 
Workmen’s Compensation Law to ques- 
tion reasonableness and constitutional- 
ity of schedule of compensation,-allow- 
able to deceased employee’s partially 
dependent parents under act amending 
‘such law, in pending suit brought by 
other employers to enjoin Secretary of 


‘d_ Indemnity 
rs “Indemnity & Insurance Co., 


An ehipleyer, MPMes, ee of 
Workmen’s Compensation Law general- 
ly, is not thereby required to accept 
every part of it, but may question con- 
stitutionality of specific provisions al- 
leged to be pe isa one ia ey adie 


Cory PS) SUS -et —Guzzy_v. 
Volpe Coal Coy 19 Aed™ 47, brits Pa. 
Super. 347. 

W.Va. The election of the purchaser 


of a coal mining operation to become 
a subscriber to the compensation fund 
imposed on purchaser all obligations 
appertaining to such election created 
either by the compensation act of 
regulations legally promulgated there- 
under by the compensation commission- 
er. Code 1931, 23-8-1.—Martin v. State 
Ga ee aoe Com’r, 11 S.H.2d 750, 131 


A.L.R 
§ 270 

Ky. Dependents of an injured em- 
ployee are not entitled to compensation 
during employee’s life, and employee’s 
death from compensable accident must 
occur within two years after the acci- 
dent to entitle dependents to compen- 
sation. Ky.St. § 4892.—Royal Coal Co. 
Me errand, 147 S.W.2d 386, 285 Ky. 


Md. When an employee’s. death en- 
sues from a compensable injury, de- 
pendent’s right to compensation be- 
comes fixed as of date of injury, ir- 
respective of any subsequent change of 
conditions. Code 19389, art. 101, § 48. 
—Meyler y. Mayor and City Council of 
Baltimore, 17 A.2d 762. 

Pa.Super. The contract entered into 
by employer and employee upon_ac- 
cepting provisions of Workmen’s Com- 
pensation Act bound employee’s de- 
pendents as well, and if they were en- 
titled to compensation for employee’s 
death, it must be through him under 
such contract. 77 P.S. §§ =H et geq., 461, 
481.—Polk v. Western Bedding Co., 20 
A.2d 845, 145 Pa.Super. 142. 

Widow's claim for death of deceased 
employee was a separate right of ac- 
tion from employee’s claim for inju- 
ries, but foundation of both was the 
original, accidental and compensable 
injury to the employee. 77 PS. §§ 
1 et seq., 431, 511 et seq., 542 et seq.— 


Polk vy. Western Bedding Co., 20 A.2d 
845, 145 Pa.Super. 142. 
Tex.Civ.App. Under compensation 


statute providing that cause of action 
for injury resulting in death shall 
survive, it is not a separate cause of 
action which survives but the same 
eause of action that accrued to em- 
ployee. Vernon’s Ann.Civ.St. art. 8306, 
§ 16.—Southern Underwriters v. Dykes, 
145 S,W.2d 1105. 

Tex.Civ.App. Where compensation 
was awarded to one of six claimants, it 

was error to award judgment for one- 
sixth of the entire sum recoverable un- 
der statute, since, if there is one de- 
pendent only, he is entitled to’ the 
whole of the sum recoverable, regard- 
less of the number of claimants who 
showed no right to recovery. Rev.St. 
1925, art. 8306, § 8a.—Hinkle y. Fed- 
eral Underwriters Exchange, 152 S.W. 
2d 387, error refused. 


Vt. The rights of dependents to 
workmen's compensation.are not de- 
rived from those of deceased employee, 
but are independent and separate rights 
coming to dependents from Compensa- 
tion Act. P.L. 6513, as amended by 
Acts 1937, No. 172, § 1.—Laird v. State 
of Vermont Highway Dept., 20 A.2d 
555, 412 Vt. 67. 

Although there is common factual 
ground between rights of employee and 
his dependents under Compensation 
Act, in that evidence in dependent’s 
case must show a compensable injury 
to employee in order to entitle depend- 
ent to recover, the rights are not identi- 
cal, since employee’s rights are based 
entirely on injury and spring into be- 
ing as soon as it is received, while 
rights of dependent to compensation do 
not accrue until death results from 
injury and such rights are then given 
to dependent by statute, not because of 


‘mission of California, 112 P.2d 7 


injury, but oeunsed of hire 
and financial loss to depende 
from. P.L. 6513, as amended 
oe aie ae § mee ara 
ermon ig way ept. 
112 Vt. 67. ne 
Wash, Time loss award to 
employee and subsequent death claii 
award after his death were separate 
and distinct claims, and hence the fact 
that employer failed to take ti 
appeal from the time loss award 
not. “estop” the employer from 
testing the death claim, and the al 
ance for time loss was not “res ju 
cata” of the death claim. Rem.Rey.Sta 
§§ eer 7697.—Schafer Bros. Loggi 


gether to ascertain intention of eee 
lature which is to grant to dependents re 
of ‘workmen who die as result | A 
juries received in course of their 
ployment death benefits and funeral 
penses. St.1937, pp. 284, 292, 29: 
§§ 4701, 5303, 5405, 5406, 5408, 
—Glavich y. Industrial Accident 


Fla. One of the benefits to empl: 
of the Workmen’s Compensation 
is compensation irrespective of 


6. 

Ill, The Workmen’s outs 4 
Act should receive a a and li 
dete: 


dependents. Comp.Laws 1929, § 8407 Bay, 
et seq.—Nacey v. Utley, 294 N.W. ae * 
295 Mich. 266. i 
Vt. Under Compensation Act pro 
sion that rights and remedies gran 
to an employee for injury for w. 
he is entitled to compensation shall ce 
clude all other rights and remedies of — 
such employee and_ his dope genre 
Legislature did not intend to limit or 
change the separate and independen 
rights to compensation conferred up. 
dependents by the act. P.L. 6509, 651 
6 as amended by Acts 1937, ns 
172, § 1—WLaird y. State of Ver: 
Highway Dept., 20 A.2d 555, 112 ae 


§ 272 i 
Ill. “Dependency” in works 
compensation act implies a present | 
isting relation between two perso 
where one is sustained by another or: 
looks to or relies on aid of another for. 
support, or for reasonable necessar. ‘ 
consistent with the dependent’s. ee a 
in life. Smith-Hurd Stats. e, 48 $ 
7(a-d).—Weil-Kalter Mfg. Co. 
dustrial Commission, 32 N.H. 2d” 889 
376 Ill. 48. ; 
Md. A ‘dependent’ within > Work 
men’s Compensation Act may b 


time of eee iechane Cod 
1939, art. 101, § 48—Meyler v. Mayor 

and City Council of Baltimore, 17 A 
2a 762, te 

N.J.Dept.Labor. A “dependent,” un- 
der the Compensation Act, is one who 
is sustained by another or relies for 
support on the aid of another, who 
looks to another for reasonable neces- 
sities of life such as food, clothing, and 
shelter, and the “dependency” which 
justifies a recovery under the act is 
a personal dependency for such sup- 
port and maintenance, and an actual 29 
dependency in fact for support con- \ 
sistent with alleged dependent’s station : 
in life. N.J.S.A. 34:15-13.—Rodesky v. 
City of Paterson (Fire Department), 17 
A.2d 49, 19 N.J.Mise. 35. 

“Benefit”? and “dependency” as used 
in the Compensation Act are not syn- ~ 
onymous terms. N.J.S.A. 34:15-13.— 
Rodesky y. City of Paterson (Fire De- 
partment), 17 A.2d 49, 19 N.J.Misc. 35, 


§ 272 


The phrase “who are dependents’, 
as used in the Compensation Act, means 
relatives in some degree who are whol- 
ly or to some substantial degree sup- 
ported by the deceased at the time of 

his death. N.J.S.A. 34:15-13.—Rodesky 

vy. City of Paterson (Fire Department), 

17 A.2d 49, 19 N.J.Mise. 35. 

-Pa.Super. Hach workmen’s compen- 
sation case involving issue of actual de- 
pendency must be controlled by _ its 
own circumstances. 77 P.S. § 5 

Smitti v. Roth Cadillac Co., 

127, 145 Pa.Super. nets 


3 
Ky. The test as to existence of “par+ 
tial dependency” for purposes of work- 
men’s compensation is the proportion 
of the earnings of the employee which 
have been contributed to partial de- 
pendent during one year next preced- 
ing the date of injury. Ky.St. § 4893, 
subd. 3.—Miller v. Elkhorn Coal Cor- 
poration, 145 S.W.2d 822, 284 Ky. 737. 
- Pa.Super. The extent of claimants’ 
dependency on deceased employee must 
_ be determined under the circumstances 
of the particular case, and it is impos- 
sible to frame general definitions ap- 
_ plicable to all cases.—Kloskowski_ v. 
' Hudson Coal Co., 19 A.2d 519, 144 
Pa.Super. 393. 
- Pa.Super. “Total dependency” with- 
in Workmen’s Compensation Act is 
equivalent to “without any other source 
STR income or livelihood”. 77 P.S. 
_ 561.—Rowbottom vy. Hichleay Hngineer- 
‘ing Corporation, 20 A.2d 894, 145 Pa. 
Super. 177. 
- Pa.Com.Pl. Where the operator left 
the road project with the express pur- 
- pose of obtaining lanterns at a second 
road project, and thereafter finds no 
lanterns at the second project, and 
- goes to a third project, it was held 
“that he did not, by proceeding to the 
third project, become a volunteer act- 
ing outside the course of his employ- 
ment.—Hoffman vy. Montgomery Coun- 
ty, 57 Montg. 274, 


§.C. Under the Compensation Act, 
- “total dependency” refers to dependent 
who receives all his support from em- 
ployee and “partial dependency” to 
one who receives less than his entire 
‘support from such source, but to con- 
stitute “total dependency” it is not 
necessary that dependent be supported 
wholly out of wages of employee’s em- 
ployment. Act July 17, 1935, § 38, as 
amended by Act May 21, 1937, § 5, 40 
St. at Large, p. 616.—Cokeley v. Rob- 
W yrert Wee, Inc,, 714)'S.H.2d" 889, 197 S.C. 
Belipil: 


men § 274 
Z Ky. The relation of “dependency” 
_ in compensation proceeding is not de- 
( terminable by the moral or legal obli- 
gation of an employee to support the 
claimant except where the dependency 
is presumed as in the case of husband 
and wife.—Black Mountain Corporation 
 v. Jones, 142 S.W.2d 973, 283 Ky. 707. 
Ky. In order to establish claimant 
as a ‘dependent’ of deceased employee, 
it must be shown that contributions of 
deceased exceeded in value what de- 
ceased received at the hands. of the 
alleged dependent.—Koppers Coal Co. 
vy. Compton, 149 S.W.2d 5438, 285 Ky. 


844. ; 
Md. In order to _ establish ‘‘de- 
pendency”, an applicant for compen- 


sation under Workmen’s Compensation 
Law must show that there was rea- 
sonable ground to expect continuing 
support from the injured workman, in 
addition to the obligation to support. 
“Code 1939, art. 101, § 48.—Meyler vy. 
Mayor and City Council of Baltimore, 
17 A.2d 762. 

Md. The test of “dependency”, gen- 
erally, is not whether claimant is 
capable of supporting himself with- 
out earnings of injured workman, but 


: whether he does in fact rely on such 
9 earnings for his livelihood, in whole 
‘ or in part, under circumstances in- 
bal dicating an intent on workman’s part 

: to furnish such support. Code 1939, 


“art. 101, § 48.—Meyler v. Mayor and 


City Council of Baltimore, 17 A.2d 
762. 
When a condition of ‘dependency” 


results from an agreement whereby 


ON NT) on Pa Ree tea ah a 


- WORKMEN'S COMPENSATION ACTS 


claimant has agreed to act as house- 
keeper for a workman, she cannot, be 
deprived of compensation as a ‘‘de- 


pendent” under the Workmen’s Com- | 


pensation Act because she might have 
been -able to support herself  else- 
where. Code 1939, art. 101, § 48— 
Meyler vy. Mayor and City Council of 
Baltimore, 17 A.2d 762. ni 

N.C. ‘Total dependency” exists 
where dependent subsists entirely on 
earnings of workman, but a claimant 
ig not to be deprived of rights of a 
“total dependent” when otherwise en- 
titled thereto on account of temporary 
gratuitous services rendered to others 
or on account of occasional financial 
assistance received from other sources, 
or on account of minor considerations 
or benefits which do not substantially 
modify or change status of the claim- 
ant. Code 1939, § 8081(h) et seq.— 
Thomas y. Raleigh Gas Co., 11 S.H.2d 
297, 218° N.C. 429. 

Pa.Super. The budget of employee’s 
family, for purpose of. ascertaining 
dependency within the Workmen’s Com- 
pensation Act, should be determined by 
consideration of the income and out- 
go over a reasonable period of time 
prior to the date of employee’s death. 
77 P.S. § 561.—Smitti v. Roth Cadil- 
lac Co., 21 A:2d 127, 145 Pa.Super. 292. 

S.C. Under the Compensation Act, 
“total dependency” refers to depend- 
ent who receives all ‘his support from 
employee and ‘partial dependency” to 
one who receives less than his entire 
support from such source, but to con- 
stitute “total dependency”’ it is not nec- 
essary that dependent be supported 
wholly out of wages of employee’s 
employment. Act July 17, 1935, § 38, 
as amended by Act May 21, 1937, § 5, 


40 St. at Large, p. 616.—Cokeley v. 
Robert Lee, Inc., 14 S.H.2d 889, 197 
S:@. 157. 


A compensation claimant is not to 
be deprived of benefits of ‘‘total de- 
pendency”, when otherwise entitled 
thereto, because of temporary gratui- 
tous services rendered by others, oc- 
casional financial assistance received 
from other sources, existence of other 
possible sources of support, minor con- 
siderations or benefits which do not 
substantially modify claimant’s status, 
some slight savings of his own, some 
other slight property, mere physical 
ability to work, or mere ability to 
earn something in any manner by his 
own services. Act July 17, 1935, § 38, 
as amended by Act May 21, 1937, § 5, 
40 St. at Large, p. 616.—Cokeley v. 
AREY Lee, Inc., 14 §.B.2d 889, 197 S. 

Be SU 


Tenn. Under Workmen’s Compensa- 
tion Act, one who receives an income 
from some other source in addition 
to that received from deceased em- 
ployee is only “partial dependent’. 
Code- 1932, § 6883(3, 4, 16).—W. C. 
Sharp Drug Stores v. Hansard, 144 8: 
W.2d 777. 

Tex.Civ.App. For a recipient of gifts 
to become a_ ‘dependent’? upon the 
giver within the purview of the Work- 
men’s Compensation Act, such gifts or 
contributions must in a_ substantial 
way aid ‘the recipient to live. Rev.St. 
1925, art. 8306, § 8a.—Hinkle vy. Fed- 
eral Underwriters Hxchange, 152 S.W. 


. 2d 387, error refused. 


§ 275 

Ala. Even if half-sister of deceased 
employee was partially dependent on 
him and entitled to compensation, she 
was not entitled to compensation under 
statute where employee left surviving 
him a dependent common-law wife, 
since a sister or half-sister cannot take 
concurrently with a wife but she must 
wait, and, if the wife dies or remarries 
before receiving compensation for the 
full 300 weeks, the sister or half-sister 
may then receive her award out of the 
balance of the remaining .weeks. Code 
1940, Tit. 26, § 281.—Sloss-Sheffield 
Seek & Iron Co. v. Alexander, 3 So.2d 


Pa.Super. Where award of compen- 
sation was made to partially dependent 
parents for death of son, who lived at 
home, it was improper to make an ad- 
ditional award to minor sister of de- 


eee d ; i 
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ceased, who, at time of deceased’s deat 
was a member of parents’ househol 
77 PS. § 561,—Bucci_v. Lincoln Coal 
Co., 14 A.2d 359, 140 Pa.Super. 538. " 

‘S.C. If a deceased employee leaves — 
dependents, such dependents take in 
preference to next of kin under the 
Compensation Act, but the provision of 
the Act relating to rights of next of 
kin does not relate solely to nonde- 
pendent next of kin, and, if dependents 
are next of kin, they are eligible to 
highest award available to either class. 
Act July 17, 1935, § 40, 39 St. at 
Large, p. 1251; § 38, as amended by 
Act May 21, 1937, § 5, 40 St. at Large, 

p. 616.—Cokeley v. Robert Lee, Inc., 14 
S.E.2d 889, 197 S.C. 157. 

_Tex.Civ.App. Under statutory pro- 
vision that. compensation for death of 
an employee shall be distributed to 
beneficiaries in accordance with laws of 
descent and distribution, if an em- 
ployee who lost his life as result of ac- 
cidental injuries sustained in course of 
employment was survived by a_ wife 
who had not previously abandoned him 
without cause for the stated period, or 
if employee was survived by minor 
children, employee’s brother would be 
cut off from claiming compensation for 
employee’s death by claims of wife or 
children, Rey.St.1925, arts. 2578, 8306, 

§§ 8, 8a.—United Employers Casualty 
Co. v. Duncan, 151 S.W.2d 354, 

If an employee who lost his life as 
result of accidental injuries sustained 
in course of employment was survived 
by_a wife and no children, and wife 
had not previously abandoned employee 
without cause for the stated period, 
wife would be entitled to all compensa- 
tion for employee’s death, and'‘if em- 
ployee was survived by wife and chil- 
dren, wife would take one-half and the 
children one-half in equal shares. Rev. 
8t.1925, arts. 2578, 8306, §§ 8, 8a— 
United Hmployers Casualty Co. vy. Dun- 
ean, 151 S.W.2d 354. 

§ 277 

Ind.App. Under provisions of Work- 
men’s Compensation Act concerning 
persons who shall be conclusively pre- 
sumed to be wholly dependent for sup- 
port upon a deceased employee, per- 
sons falling within one of the enumer- 
ated classes are presumed by law to 
be wholly dependent and are relieved 
of establishing their dependency by 
evidence in compensation proceedings. 
Burns’ Ann.St.1933, § 40-1403—Welch 
ee Aircraft Industries, 29 N.H.2d 

In compensation proceeding, a per- 
son seeking benefit of presumption 
that such person was wholly dependent 
upon a deceased employee is bound to 
show by competent evidence that con- 
ditions of statute which give rise to 
presumption existed at time of em- 
Ployee’s death. Burns’ Ann.St.1933, § 
40-1403.—Welch v. Welch Aircraft In- 
dustries, 29 N.B.2d 323, 

Ind.App. The provision of Work- 
men’s Compensation Act creating a 
presumption of dependency in favor 
of a husband upon his wife, when hus- , 
band is physically and financially in- 
capable of self-support and is living 
with wife, recognizes that dependency 
as matter of law may exist on part of 
a husband upon wife when duty to 
Support wife rests upon husband. 
Burns’ Ann.St.1933, § 40-1403.—Welech 
v. Welch Aircraft Industries, 29 N.H. 
2d 323. 

Where question of dependency in a 
compensation proceeding is one of 
fact, it may be successfully contended 
that legal obligation to support wife 
and minor children rests upon a father, 
and, in absence of evidence to contrary, 
it must be presumed that such obliga- 
tion has been performed. Burns’ Ann. 
St.1933, § 40-1403.—Welch y. Welch 
Aircraft Industries, 29 N.B.2d 323, 

Wis. Under the provision of the 
Compensation Act stating that a wife 
of a deceased employee shall be con- 
clusively presumed to be solely and 
wholly dependent for support upon a 
husband ‘with whom she igs living’ at 
the time of his death, the legislature 
intended to include all cases where 
there is no legal or actual severance — 
of the marital relation and no actual 


lon 


4 i 
ysical separation 0 e 
1939, 


time and distance. §$ §- 

—Berg vy. Industrial Commission, 294 
N.W.' 506. 236 Wis. 172. , 
The “living together” contemplated 


by the provision of the Compensation 
Act stating that a wife of a deceased 
employee shall be conclusively  pre- 
sumed to be solely and wholly de- 
pendent for support upon a husband 
with whom she is living at the time 
of his death was intended to cover 
eases where no break in the marriage 
relation exists, and therefore physical 
dwelling together is not necessary to 
bring the parties within the words 
“living together”. St.1939, § 102.51.— 
Berg v. Industrial Commission, 294 N. 


— -W.506, 236 Wis. 172. 


tinued to time of employee’s 


‘That deceased employee and his wife 
were physically separated because of 
employee's alcoholic habits and wife’s 
impaired health and separation con- 
death 
did not necessitate conclusion that em- 
ployee and wife were not “‘living to- 
gether’? within statute creating pre- 
sumption of dependency of a wife up- 
on a husband with whom she is liv- 
ing at the time of his death, where 
there was no estrangement, but re- 
lationship between parties continued to 
be affectionate and cordial, and neither 
‘party ever intended that employee's 
residing away from home should be 
permanent. St.1939, § 102.51.—Berg v. 
Industrial Commission, 294 N.W. 506, 


. 236° Wis. 172. 


- trial Commission, 


Wis. The legislative intent of pro- 
vision in Workmen’s Compensation Act 
relating to deceased employee’s depend- 
‘ents was to give husband and wife and 
child under age 18 the benefit of a 
conclusive presumption of being solely 
and wholly dependent on deceased em- 
ployee, and to require other dependents 
to establish their dependency in or- 
der to share in death benefits. St. 
1937, § 102.51(1-3).—Krueger v. Indus- 

295 N.W. 38, 237 
Wis. 158. 


The words “solely” and “wholly” in 
Workmen’s Compensation Act provid- 
ing that husband and wife and child 
under age 18 are conclusively presumed 
to be solely and wholly dependent on 
deceased employee, are synonymous, 
and mean total dependency on deceased 
employee. St.1937, § 102.51(1).— 
Krueger v. Industrial Commission, 295 
N.W. 33, 237 Wis. 158. 


§ 279 


Ky. Dependency for purposes of 


- workmen’s compensation is to be deter- 


mined as of the time of accident. Ky. 
St. § 4893, subd. 4.—Miller y. Elkhorn 
Coal Corporation, 145 S.W.2d 822, 284 
Ky. T3837. 

N.J.Sup. The words “at the time of 
accident or death’, in provision of 
Workmen’s Compensation Act defining 
dependents, indicate that number and 
identity of dependents should be de- 
termined as of the date of the accident 
where death arose out of the accident, 
and as of the date of death where the 
death came from any cause other than 
the accident. N.J.S.A. 34:15-7 et seq.; 
34:15-12, subd. z; 34:15-13; 34:15-12, 
subd. g—Wathne v. Midland Construc- 
tion & Contracting Co., 16 A.2d 630, 
125 N.J.L. 473. 

§ 281 

Ala. Where deceased employee had 
not contributed to the support or main- 
tenance of his insane wife for more than 
two years prior to his death as result 
of injuries sustained in an accident 
arising out of and in the course of his 
employment, no recovery could be had 
by wife under the compensation act, 
though wife was an indigent patient 
in insane hospital and an object of 
charity. Code 1928, § 7552, as amended 
by Gen.Acts 1936, HEx.Sess., p. 15, § 
8: Gen.Acts 1939, Ex.Sess., pp. 9, 15.— 
Briggs v. Tennessee Coal, Iron & R. 
Con 197 Soeshie 

Ala. Where evidence established that 
deceased employee had obtained divorce 
from compensation claimant, claimant 
could not obtain compensation for em- 
ployee’s death as a ‘“‘dependent” of the 


- employee. Co 
- Hallmark v. Vi 
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Conn. The compensation act creates 


a highly preferred class of persons 


conclusively presumed to be wholly de- 
pendent on a deceased employee, and 
the widow and children, under specified 
conditions, are thereby declared wholly 
dependent regardless of private estate 
or gainful employment. Gen.St.1930, 
§ 5235.—Whalen v. New Haven Pulp 
aerate nit Co., 17 A.2d 145;.127 Conn. 
iil. The Workmen’s Compensation 
Act does not recognize partial depend- 
ency where deceased employee leaves 
a widow whom he was legally obligated 
to support at time of injury nor where 
employee leaves a husband totally 
dependent upon employee’s earnings. 
Smith-Hurd Stats. c. 48, § 179.7(a_d), 
—Weil-Kalter Mfg. Co. y. Industrial 
Commission, 32 N.E.2d 889, 376 Ill. 48. 
Ill, That husband of deceased em- 
ployee has other means of partial sup- 
port is not fatal to husband’s claim 
that he is dependent, but decisive test 
is whether husband relied upon wife’s 
contributions for his means of living, 
judging by his position in life, and 
whether he was to a substantial degree 
supported by wife at time of wife’s 
death. Smith-Hurd Stats. c. 48, § 172.- 
7(a-d).—Weil-Kalter Mfg. Co. vy. In- 
dustrial Commission, 32 N.H.2d 889, 
376 Ill. 48. ' 

La.App. Under Employers’ Liability 


Act, an able-bodied husband, who is 
not mentally or physically  inca- 
pacitated from wage earning, cannot 


maintain suit for compensation for ac- 
eidental death or injuries of his em- 
ployed wife. Act No. 20 of 1914, as 
amended.—Brownfield Vv. Southern 
Amusement Co., 198 So. 670, annulled 
198 So. 656, 196 La, 73. — 

N.J. In determining dependency of 
wife who sought compensation for 
death of her husband, that wife had 
not vigorously by legal proceedings or 
otherwise sought to enforce her legal 
right to support by husband was not 
a definitive circumstance, but was 
merely a factor to be considered with 
all other facts and _ circumstances.— 
Alexander vy. Cunningham Roofing Co., 
15 A.2d 612, 125 N.J.L. 277, affirming 
11 A.2d 41, 124 N.J.L. 390. 

N.J.Dept.Labor, Where husband left 
wife and did not again live with her 
and did not support her but occasional- 
ly gave her a ‘little money when she 
would see him and wife made no ef- 
fort to obtain support but thereafter 
lived with another man and she ‘and 
such other man held themselves out 
to be husband and wife and were con- 
sidered as such by members of com- 
munity in which they lived, wife was 
not a ‘‘dependent” of husband and was 
not entitled to compensation on his 
death.—Miller v. Charles F. Guyon, Ine., 
20 A.2d 667,19 N.J.Mise. 423, 

N.M. A husband’s failure to support 
wife is only one of the several factors 
to be considered in determining ‘“‘de- 
pendency” within Workmen’s Compen- 
sation Act, and the existence of the 
marriage relation does not alone prove 
“dependency,” and husband’s failure 
to support wife does not alone negative 
“dependency.’”’. Comp.St.1929, § 156- 
112(j), subds. 2, 5, 6—In re Tocci, 112 
P.2d 515, 45 N.M. 133. 

Pa.Super. Where claimant who 
sought compensation as dependent 
widow of deceased employee purported 
to enter into common-law marriage 
with employee while claimant had a 
living husband, im order to validate 
the relation between claimant and the 
employee, there was required to be af- 
firmative action after death of claim- 
ant’s husband, either in way of cere- 
monial wedding or new agreement of 
common-law marriage, and mere con- 
tinuance of former relations between 
claimant and employee after husband’s 


death would not constitute a valid 
“common-law marriage’. 77 P.S. §§ 
542, 561, 562.—Wilbert v. Common- 


wealth of Pennsylvania Second Injury 
Reserve Account, 17 A.2d 732, 143 Pa, 
Super. 37. 


‘had not lived wi 


ate, oetnes Saale 
_ Pa.Super. A wife, 
her husband at time o 
entitled to compensation th 
Workmen’s Compensation _ 
less she was actually dependent on hi 
for support at such time, and deceased 
employer cannot be held liable for com- 
pensation, unless such actual dependen- 
cy affirmatively appears. 77 P. 
562.—Icenhour vy. Freedom Oil W 
Co., 20 A.2d 817, ae Pa.Super. 168._ 
3 oe on J 


8 ee. 

D.C.Pa. Where employee, with 
justifiable cause, deserted his wife, s 
was entitled to compensation for. 
death under the Longshoremen’s 
pensation Act, defining term “wido 
to include decedent’s wife living w: 
or dependent for support on him 
the time of his death, or living ap 
for justifiable cause or by reason of 
desertion at such time, notwith 
ing that for about 16 years p 


as his wife, and notwithstanding 
for about six years prior to th 
ployee’s death his wife had bet liv 

held her 


with another man and had 
out as the wife of such other 


Travelers Ins. 
Supp. 740. 
Me. Where 


proper by inquiring whether she 
have taken her husband back 
had come back and asked her to t 
him back so as to defeat wife’s rig! 
to compensation for death of wana 
who had never asked to be taken ba 

Rey.St.1930, ¢c. 55, § 2, subd. VIII. 
eee y. City of Biddeford, 20 A 


§ 287 iol TAs 
Ga.App. beep ar eet lawful wife who _ 
h or been supporte 
by employee for some time prior 
his death, was not entitled to compen: 
sation, notwithstanding that the sep- — 
aration was not by mutual assent, 
where wife voluntarily deserted 
ployee after a condonation of his pr 
desertion by ignoring his offer to t 
her back and continuing to live 


ly gave her a little money when 
would see him and wife made no 
to obtain support but thereafter liv 
with another man and she and § 
other man held themselves out t 


as such by members of community i 
which they lived, wife was not a ‘‘d 
pendent” of husband and was not ent 
tled to compensation on his deat. 
Miller v. Charles F. Guyon, Inc., 20 
2d 667, 19 N.J.Mise. 423. J % ! 

i 


§ 288 

Iu. The Workmen’s Compensation 
Act does not recognize partial depend- 
ency where deceased employee lea 
a widow whom he was legally ob- 
ligated to support at time of injury 
nor where employee leaves a husband 
totally dependent upon employee’s 
earnings. Smith-Hurd Stats. ¢« 48, 
172.7(a-d).—Weil-Kalter Mfg. Co. vy. 
Industrial Commission, 32 N.E.2d 889, 
stands in the 


3876 Ill, 48. 
A dependent husband 
same position under Workmen’s Com-_ 
pensation Act as a wife whom deceased © 
employee was: under legal obligation — 
to support. Smith-Hurd Stats. ce. 48, 
172.7(a-d).—Weil-Kalter Mfg. Co. v. 
Industrial Commission, 32 N.H.2d 889, 
376 Ill. 48. x 
Ky. The relation of “dependency” _ 
in compensation proceeding is not de- ; 
terminable by the.moral or legal obli- 
gation of an employee to support the 
claimant except. where the dependency 
is presumed as in the case of husband 
and wife.—Black Mountain Corporation 
v. Jones, 142 S.W.2d 973, 283 Ky. 707. 
N.J.Sup. A widow who was the law: 


5 
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ful wife of deceased employee, who 
had no source of income other than 
what she received from him and who 
had done nothing to forfeit her claim 
upon him for support, was a “de- 
pendent” of the employee within Work- 
men’s Compensation Act, notwithstand- 
ing employee had not contributed to 
support of the widow for several years 
prior to his death. N.J.S.A, 34:15-12, 
subd. g, 34:15-13, subd. g.—Koerner vy. 
J. I. Hass Co., 18 A.2d 555, 126 N.J.L. 


rei ; 
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_ Pa.Super. _Where evidence conclu- 
sively established that deceased em- 
ployee was married to a third party on 
May 28, 1931, purported common law 
“marriage to compensation claimant in 
_ April, 1933, was not valid and claimant 
was not entitled to compensation as the 
-employee’s wife unless the third party 
had died or was divorced from the em- 
ployee prior to the purported common 
‘law marriage. 77 P.S. 1 et seq.— 
Sharpe v. Federal Window & Office 
leaning Co., 19 A.2d 509, 144 Pa. 
uper. 231. 
If purported common law marriage 
between deceased employee and com- 
ensation claimant was illegal when en- 
ered into, because employee then had 
a living wife from whom he had not 
been divorced, affirmative action would 
be required to validate the purported 
common law marriage after the death 
f the first wife, either in the form of 
a ceremonial marriage or a new agree- 
ment of common law marriage. 177 P.S. 
-§ 1 et seq.—Sharpe v. Federal Window 
.& Office Cleaning Co., 19 A.2d 509, 144 
Pa.Super. 231. ; 
Pa.Super. Where compensation claim- 
ant and employee had lived, together 
in a meretricious relationship for a 
4 “number of years, and the employee had 

a legal wife during the course of such 
relationship, and after the divorce the 
employee and the compensation claim- 
unt made preparations to be mar- 
ed a few days later, but the em- 
loyee was killed before the marriage 
was entered into, the claimant was not 
ntitled to compensation as the “ 
mon law wife” of the employee.—Wol- 
ford vy. Whiterock Quarries, 20 A.2d 
887, 144 Pa.Super. 577. 
Mave i § 290 : 
_ Conn. The compensation act creates 
a highly preferred class of persons 
conclusively presumed to be wholly 
- dependent on a deceased employee, and 
_ the widow and children, under specified 
_ conditions, are thereby declared wholly 
dependent regardless of private estate 
or gainful employment. Gen.St.1930, § 
_ 6235.—Whalen v. New Haven Pulp & 
hieent Coup Lt As2d).146,..127-,Conn. 
-Ind.App. The presumption, provided 
Com- 
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dependency in 
avor of a child under 18 years of age 
upon parent with whom child is living 
at time of death of such parent, is not 
affected by difference in obligations of 
father and mother under general law 
in regard to support and maintenance 
of a child under 18 years of age. 
§ _ 40-1403(¢).— 


Burns’ Ann.St.1933, 

Welch y. Welch Aircraft Industries, 29 
N.E.2d 323. 

Under subdivision of Workmen’s 


Compensation Act providing that a 
child under age of 18 years shall be 
conclusively presumed to be wholly 
dependent for support upon parent 
with whom child is living at time of 
death of such parent, a conclusive pre- 
sumption of total dependency in favor 
\ of child, is created, without regard to 
_ existence of legal obligation on part 

of surviving parent to support child, 
y or without regard to fact that child 
Wt is being supported either wholly or 
: partially by another, and hence legal 
obligation to support is not deter- 
minative of question of dependency of 
persons — included in subdivision, 
Burns’ Ann.St.1933, § 40-1403(c).— 
Welch v. Welch. Aircraft Industries, 29 
N.H.2d 323. 

Where question of dependency in a 
compensation proceeding is one of fact, 
it may be successfully contended that 


# 


WORKMEN'S COMPENSATION ACTS = = 


legal obligation to support wife and 
minor children rests upon a father, 
and, in absence of evidence to contrary, 
it must be presumed that such obliga- 
tion has been performed, Burns’ Ann, 
St.1933, § 40-1403—Welch vy. Welch 
Aircraft Industries, 29 N.H.2d 323. 

A 18-year-old girl, who was living 
with her father and mother at time of 
mother’s death as result of accident 
arising out of and in course of mother’s 
employment, was conclusively  pre- 
sumed to be wholly dependent. upon 
the mother for support, and such pre- 
sumption prevailed in favor of the girl 
even though her father was_ living. 
Burns’ Ann.St.1933, 40-1403(¢).— 
Welch y. Welch Aircraft Industries, 29 
N.E.2d 323. 

Ind.App. Under provisions of Work- 
men’s Compensation Act providing 
that, in all cases not otherwise classi- 
fied, question of dependency may be 
established as a fact, the presumption 
arising from legal duty of a father to 
support a child may be avoided by 
proof of actual dependency of child 
upon its mother, even though father is 
living. Burns’ Ann.8t.1933, § 40-1403. 
—Welch v. Welch Aircraft Industries, 
29 N.B.2d 323. ; 

Under subdivision of Workmen’s 
Compensation Act providing that a 
child under age of 18 years shall be 
conclusively presumed to be wholly de- 
pendent for support upon parent with 
whom child is living at time of death 
of such parent, a conclusive presump- 
tion of total dependency in favor of 
child is created, without regard to ex- 
istence of legal obligation on part of 
surviving parent to support child, or 
without regard to fact that child is 
being supported either wholly or_par- 
tially by another, and hence legal ob- 
ligation to support is not determinative 
of question of dependency of persons 
included in subdivision. Burns’ Ann.St. 
1933, § 40-1403(c)—Welch vy. Welch 
Aircraft Industries, 29 N.B.2d 323. 

A 13-year-old girl, who was living 
with her father and mother at time of 
mother’s death as result of accident 
arising out of and in course of moth- 
er’s employment, was conclusively pre- 
sumed to be wholly dependent upon 
the mother for support, and such pre- 
sumption prevailed in fayor of the girl 
even though her father was_ living. 
Burns’ Ann.St.1933, §  40-1403(c).— 
Welch v. Welch Aircraft Industries, 29 
N.E.2d 323. 

Ky. Under a liberal construction of 
compensation statute declaring that a 
child under 16 shall be presumed to 
be wholly dependent upon parent with 
whom child is living or by whom ac- 
tually supported at time of accident, 
where father recognizes his duty to 
his infant and does for it all that is 
reasonably required of him, child is 
“actually supported” by father within 
the meaning ofthe law and it is not 
necessary that child be actually and 
wholly supported by father. Ky.St. § 
4894.—Johnson y. Kentucky Color & 
pe Co., 147 S.W.2d 686, 285 Ky. 


Under statute declaring that child 
under 16 shall be presumed to be 
wholly dependent upon parent with 
whom child is living or by whom ac- 
tually supported at time of accident, 
“dependency” is not determined by the 
moral or legal obligation of the em- 
ployee to support the child, but by 
status assumed by employee and his 
adherence to relationship thus made 
and recognized by him and existing 
and observed by him at time he re- 
ceives his injury. Ky.St. § 4894.— 
Johnson v. Kentucky Color & Chemi- 
eal Co., 147 S.W.2d 686, 285 Ky. 358. 

Ky. Where minor children who 
were abandoned by their mother were 
committed to county home and father 
voluntarily agreed to pay $4 per week 
for their support, though actual cost 
of support was $10 each week for each 
child, and father visited children twice 
monthly, bringing, them small gifts 
and occasionally took them to city and 
commitment of children resulted from 
circumstances beyond control of either 
the children or the father, who made 
payments and was but slightly in ar- 
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rears at time of his death, infant chi 
dren were ‘dependent’ on their father 
for their support and were entitled to 
recover compensation as total depend- 
ents for the father’s death and were 
not limited to an award based on par- 
tial dependency. Ky.St. § 4894.—John- 
son vy. Kentucky Color & Chemical Co., 
147 S.W.2d 686, 285 Ky. 358. , 

Md. The question whether a _ step- 
child of an employee should be ad- 
judged a ‘dependent’ within Work- 
men’s Compensation Act must be de- 
termined from. circumstances existing 
at time of injury. Code 1939, art. 101, 

§ 48.—Meyler v. Mayor and City Coun- 
cil of Baltimore, 17 A.2d 762. 

Ohio App. Where workman openly 
acknowledged paternity of expected 
child coneeived in adulterous relations 
and married the child's mother the stat- 
ute removing stamp of illegitimacy 
from child whose. father acknowledges 
it and intermarries with its mother 
made the child a “legitimate child,” 
and such child was conclusively pfe- 
sumed to be a “dependent” entitled to 
compensation for workman’s death, 
notwithstanding that workman died 
before child was born and that mother 
had not been divorced from former 
husband. Gen.Code, §§ 1465-82, 10503- 
15.—Garner v. B. F. Goodrich Rubber 
Co., 28 N.H.2d 652, 64 Ohio App. 300 


modified 26 N.E.2d 203, 136 Ohio St. 
397, 
§ 291 14 
Va. A deceased employee’s unmarri- | 


ed daughter over 18 years old was 
not entitled to compensation irrespec- 
tive of her physical incapacity to earn 
livelihood merely because she was in 
fact wholly dependent upon ‘her father 
at time of accident and three months 
prior thereto, in view of provision that 
dependence of a child, except a child 
incapacitated from earning livelihood, 
should terminate with the attainment 
of 18 years of age, notwithstanding 
provision. that ‘in all other cases” 
questions of dependency should be de- 
termined in accordance with the facts 
at time of accident. Code 1936, § 
1887(40).—Basham v. R. H. Lowe, Inc., 
11 S.H.2d 638. j 

The statutory provision. that depend- 
ence of a child, except a child inca- 
pacitated from earning livelihood, 
should terminate with the attainment 
of 18 years of age applies both to a 
daughter whose right to compensation 
accrues at parent’s death after she 
becomes 18 years of age and to one 
who reaches that age while she is re- 
ceiving compensation. Code 1936, § 
1887(40).—Basham v. R. H. Lowe, Inc., 
11 S8.B.2d 638. 

Wis. The legislative intent of pro- 
vision in Workmen’s Compensation’ Act 
relating to deceased employee’s de- 
pendents was to give husband and wife 
and child under age 18 the _ benefit 
of a conclusive presumption of being 
solely and wholly dependent on de- 
ceased employee, and to require other 
dependents to establish their depend- 
ency in order to share in death benefits. | 
$t.1937, § 102.51(1-3)—Krueger y. In- 
dustrial Commission, 295 N.W. 38, 237 
Wis. 158. 

The words “solely” and ‘wholly’ in 
Workmen’s Compensation Act providing 
that husband and wife and child under 
age 18 are conclusively presumed to 
be solely and wholly dependent on de- 
ceased employee, are synonymous, and 
mean total dependency on deceased em- 
Ployee. St.1937, § 102.51(1).—Krueger 
v. Industrial Commission, 295 N.W. 33. 
237 Wis. 158. 
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Md. Where an _ employee’s  step- 
daughter, on request of employee, gave 
up her factory job to take care of her 
invalid mother and the home, and em- | 
ployee gave her $18 a week for ex- 
penses of household, out of which she 
bought her clothes and whatever 
spending money she needed and re- 
ceived no other wages, the evidence 
was sufficient to go to jury on issue 
whether she was a ‘dependent’, total- 
ly or partially, of the employee within 
Workmen’s Compensation Law, as 
against contention that she was merely 


“contract. Code 1939, art. 101, 
-—Meyler vy. Mayor and City : 
of Baltimore, 17 A.2d 762. 
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Ohio App. The word “child” in pro- 
vision of compensation act, specifying 
persons presumed to be wholly depend- 
ent for support upon deceased em- 
ployee, means one that is legitimate be- 
cause born in lawful wedlock, or one 
legally adopted prior to the employee’s 
death, or one legitimated under the 
statutes. Gen.Code, §§ 1465-82, 10503- 
15.—Garner v. B. F. Goodrich Rubber 
Co., 28 N.E.2d 652, 64 Ohio App. 300, 
ae 26 N.H.2d 203, 136 Ohio St. 


S.C. In absence of some express or 
clearly implied provision in the statute 
to the contrary, the term “child”, as 
used in the Workmen’s Compensation 
Act, includes only legitimate children. 
Code Supp.1936, ‘ 7035-1 et seq.— 
Coakley _v. Tidewater Const. Corpora- 
tion, 9 S.H.2d 724, 194 S.c, 284. 
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Pa.Super. Under statute including in 
term “children” children to whom de- 
ceased stood in loco parentis, a person 
“in loco parentis” is one who means 
to put himself in the situation of a 
lawful father of the child with refer- 
ence to the father’s office and duty of 
making provisions for the child. 77 
P.S. § 562.—Brovdy v. Jones & Laugh- 
lin Steel Corporation, 21 A.2d 437. 

Under statute including within the 
term “children” children to whom de- 
ceased stood in loco parentis if mem- 
bers of his household at the time of 
his death a “household” means a do- 
mestic establishment under a single 
head or management and is broader 
in its implication than the term ‘“fami- 
ly”’ which is often interchangeably used 
with “household”. 77 Ss. § 
Brovdy v. Jones & Laughlin Steel 
Corporation, 21 A.2d 487. 

Where, after sister’s husband died, 
a brother came to live with her and 
her family and resided there until his 
death and sister was head of house- 
hold and had _ exclusive management 
thereof and brother was merely a mem- 
ber of his sister’s family and contrib- 
uted to expenses as such, rather than 
as head of a household in which the 
minor children of sister were members 
at time of his death and there was 
nothing to indicate that children of 
sister were members of brother’s house- 
hold, children of sister were not enti- 
tled to compensation for death of the 
brother under statute including within 
the term “children” children to whom 
deceased stood in loco parentis if mem- 
bers of his household at the time of 
his death. 77 P.S. §§ 561, 562.—Brov- 
dy v. Jones & Laughlin Steel Corpora- 
tion, 21 A.2d 437. 


§ 300 
D.C.Md. Under the Longshoreman’s 
Compensation Act defining the term 
child and omitting dependency as a pre- 
- requisite for compensation to a CAs 
e- 
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under 18 years of age, actual 


pendency of children under 18 years old: 


on their father, who contributed noth- 
ing toward their support after his di- 
vorce from their mother and her mar- 
riage to another man, is not prerequi- 
site to award of compensation to such 
children for father’s death under the 
act, but their dependency on him is 
presumed. Longshoremen’s and Har- 
bor Workers’ Compensation Act, §§ 2 
(12, 14),¢8 -(d): @, 4)3.9(c),, 33, U.S.CA. 
§§ 902(12,14), 908(d) (2, 4), 909(c).— 
Maryland Drydock Co, v. Parker, 37 F. 
Supp. 717. 

Wis. Where son under age 18 and 
son over age 18 were totally dependent 
for support on their father at time of 
his accident and death, and there was 
no surviving dependent parent, death 
benefits should be awarded to and di- 
vided between the two sons. St.1937, 
§ 102.51(1-3)._Krueger vy. Industrial 
Commission, 295 N.W. 33, 237 Wis. 158. 
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Colo. Where only contributors to 
total income of deceased employee’s de- 
pendents were such employee and his 
mother, who contributed amounts paid 
her by employee for board, formula 


er mother un- | 


ng that extent of moth 

employee’s crippled brother’s — 
dency on’ employee was substantially 
same percentage as amount of em- 
ployee’s remaining yearly income, con- 
tributed by him to dependents, was of 
his total yearly income complied with 
statute. 35 ¢, 9%, -§ 335:—In- 
dustrial Commission y. Calumet Fuel 
Co., 114 P.2d 297. 

Ky. Parents of deceased employees 
are not conclusively presumed to be 
dependents for purposes of workmen’s 
compensation. Ky.St. 4894.—Miller 
v. Elkhorn Coal Corporation, 145 S.W. 
2d 822, 284 Ky. 737. 

Ky. Where evidence was insufficient 
to establish that father, mother, and 
minor brother were totally dependent 
upon deceased employee but fairly 
showed that claimants were dependent 
in some degree upon deceased, extent 
of the dependency and its proportions 
should have been determined from the 
contributions made by deceased to sup- 
port of the partial dependents during 
the year preceding his death. Ky.St. 
§ 4893(3).—Koppers Coal Co. y. Comp- 
ton, i49 S.W.2d 548, 285 Ky. 844. 

N.J.Sup. The statutory presumption 
of dependency of a surviving wife of a 
deceased employee did not preclude re- 
covery of compensation by a married 
woman whose husband was living, for 
the death of her son, on ground that 
she was dependent on the son for a 
living. N.J.S.A. 34:15-13, subd. g.— 
Gliewe v. Mulberry Metal Stamping 
Works, 16 A.2d 812, 125 N.J.L. 555, af- 
firming 14 A.2d 58, 18 N.J.Misec. 461. 

Where deceased son had contributed 
$15 a week to his mother for the house- 


hold and another son contributed but 


$8 per week to cover cost of his own 
maintenance, and the support of the 


father was insubstantial or nonexistent, - 


the mother was entitled to workmen’s 
compensation as a “total dependent” of 
the deceased son. N.J.S.A. 34:15-13, 
subd. g.—Gliewe v. Mulberry Metal 
Stamping Works, 16 A.2d 812, 125 N. 
J.L. 555, affirming 14 A.2d 58, 18 N.J. 
Mise. 461. ° 

Pa.Super. Under the Workmen’s 
Compensation Act, regarding dependen- 
ey of parents of a deceased employee, 
the phrase ‘totally dependent’’ means 
without any other source of income 
or livelihood. 77 P.S. § 561.—Klos- 
kowski v. Hudson Coal Co., .2d 
519,144 Pa.Super. 393. 

Pa.Super. In passing upon question 
of mother’s dependency on deceased 
employee within the Workmen’s Com- 
pensation Act, monthly budget of fami- 
ly and money received by mother from 
sources other than wages of deceased 
employee were important factors for 
consideration of Workmen’s Compensa- 
tion Board. 77 P.S. § 561.—Rowbot- 
tom y. Hichleay Engineering Corpora- 
tion, 20 A.2d 894, 145 Pa.Super. 177. 

Pa.Super. Fact that usual weekly 
expenditures of mother of deceased em- 
ployee for maintenance of family were 
nearly double wages earned by de- 
ceased employee was a _ circumstance 
which negatived contention that mother 
was “totally dependent”? upon deceased 
employee within the Workmen’s Com- 
pensation Act. 77-P.S. § 561.—Row- 
bottom v. Hichleay Engineering Corpo- 
ration, 20 A.2d 894, 145 Pa.Super. 177. 

Pa.Super. Parents’ dependency on 
son, to entitle them to workmen’s com- 
pensation, need not be ‘‘dependency” to 
great or considerable degree, though 
dependency must be actual, question 
being whether son’s contributions were 
needed to provide parents with some of 
ordinary necessaries of life suitable to 
persons in their class. 77 P.S. § 561.— 
Smitti v. Roth Cadillac Co., 21 A.2d 
127, 145 Pa.Super. 292. 

Pa.Super. The circumstances, habits 
and methods of living of employee's 
parents as they actually existed during 
life of employee are facts which mus 
be considered in determining ‘‘depen- 
dency” for purpose of workmen’s com- 
pensation, and if contributions were 
necessary to maintain parents in an es- 
tablished, reasonable standard of liv- 
ing ‘such existing standard must be 


considered in determi 1eCeSSi 
such contributions from employ 
P.S. § 561.—Smitti v. Roth Cadillac 
21 A.2d 127, 145 ‘Pa.Super. 292.) — 
Pa.Com.Pl, Claimants’ mino 


tained while in the employ of defen 
ant, and claimants sought an award 
compensation based on total dependen- 
cy. The Board found that at the time 
of the accident the father, although un- } 
employed, was receiving unemployment 
compensation benefits and that an adul 


Sey Poe 
A finding by the Compensation Board 
that parents are not totally depend 
upon a deceased son’s earnings is su 
tained by evidence showing that at t 


wil) Rites: 
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8.c. Under statute providing that if 
deceased employee leaves no dep: 
ents the employer shall pay to 
of kin commuted amount provide 
whole dependents, and defining te 
‘next of kin” as including the fat 
of the deceased, the right to rece! 
compensation must be interpreted in t 
light of common-law rules in so 


Corporation, 9 S.H.2d 724, 194 8. 
Where the word ‘father’ is used 
defining “next of kin” in Workm 
Compensation Act, it necessarily ¢ 
notes and comprehends what the law | 
has always recognized as a father, and . 
does not include a putative or natura 
father who has never been recognized 
in law as embraced within the leg: 
relationship of parent and child. Coc 
Supp.1936, § 7035-40.—Coakley v. 
water Const, Corporation, 9 8.H.2 
194 8.C. 284. 

Under statute providing that if 
ceased employee leaves no, dependents 
the employer shall pay to the “next of — 
kin” the commuted amount provi 
for whole dependents and _ provid 
that the term ‘next of kin’’ shall 
clude the father or sister of deceas 
putative father of deceased employe 
who. left no dependents was, not_ 
titled to receive any part of comp _ 
tion award, but illegitimate half-sister _ 
of deceased was _ entitled to entire 
award, in vi ivi 


legitimate children ; 
right to inherit from each other. _ Hi} 
Supp.1936, § 7035-40; Code 1932, § 


8913, as amended by Act March 31, 
1934, 38 St, at Large, p. 1419.—Coak- 
ley v.. Tidewater Const. Corporatio 
9 §.E.2d 724, 194 S.C. 284, 

Tenn. Mother of deceased employee _ 
was entitled to compensation as_ his — 
actual ‘‘dependent’’, notwithstanding 
over a period of months she earned 
two or three dollars making dresses f 
children in neighborhood. Code 193 
§ 6883(3, 4, 16).—W. C. Sharp Drug 
Stores v. Hansard, 144 S.W.2d 777. 
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Ky. The stepfather of a 17 or 18 
year old boy, who was killed in em- , 
ployment, was in loco parentis of the 
boy and occupied the same status as ~ 
his own father so far as right to com- 
pensation was concerned.—Black Moun- — 
tain Corporation y. Jones, 142 S.W.2d 
973, 283 Ky. 707. 

§ 306 i 

Colo. Where only contributors to 
total income of deceased employee’s de- 
pendents were such employee and his 
mother, who contributed amounts paid 
her by employee for board, formula 
used by Industrial Commission in de- 
termining that extent of mother’s and 
employee's crippled brother’s depen- 
dency on employee was substantially . 
same percentage as amount of em- 
ployee’s remaining yearly income, con- 
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§ 306 
tributed by him to dependents, was of 
his total yearly income, complied with 
: statute, 735 G,S.A. c. 97, § 335.—In- 
‘a dustrial Commission v. Calumet Fuel 
Cox 81.4.-P 2029/1, 
Ky. Where evidence was insufficient 
A: to establish that father, mother, and 
f minor brother were totally dependent 
upon deceased employee but fairly 
showed that claimants were dependent 
i in some degree upon deceased, extent 
ae of the dependency and its proportions 
: should have been determined from the 
contributions made by deceased to sup- 
port of the partial dependents during 
the year preceding his death. Ky.St. § 
- 4893(3)—Koppers Coal Co. v. Compton, 
149 S.W.2d 543, 285 Ky. 844. * 
N.J.Dept.Labor. Where city fireman, 
who received wages of $92 semimonth- 
ily, paid to his brother board of rate of 
+ $10 per week and monthly rent for 
premises occupied by the brother in 
the amount of $45, and brother at time 
of fireman’s death was gainfully em- 
ployed at rate of $27.50 a week, and 
_ brother’s household consisted of him- 


City of Paterson 
"17 A.2d 49, 19 N.J.Mise! 35. 
_.  Pa.Super. Under provision of Work- 
men’s Compensation Act regarding de- 
pendency on deceased employee, 16 
year old sister of deceased employee 
could not recover compensation for 
partial dependency. 77 P.S. § 561, 
4 subd. 6.—Rowbottom y. Wichleay En- 
‘gineering Corporation, 20 A.2d 894, 
145 Pa.Super. 177. 
S.C. Under statute providing that 
if a deceased employee leaves no de- 
- pendents the employer shall pay to the 
“next of kin’ the commuted amount 
- provided for whole dependents and pro- 
viding that the term ‘‘next of kin” shall 
include the father or sister of deceased, 
putative father of deceased employee 
' who left no dependents was not en- 
titled to receive any part of compen- 
sation award, but illegitimate  half- 
sister of deceased was entitled to en- 


Corporation, 


ley v. Tidewater 
9 S.H.2d 724, 194 S.C. 284. 
enn. Monthly payments made by 
_ state to deceased employee’s minor sis- 
ters under statute providing for aid 
to dependent children were “income” 
which made sisters only ‘partial de- 
'. pendents’” of deceased within  Work- 
‘men’s Compensation Act. Pub.Acts 
me 1987, c. 50; Code! 1932, § 6883(3, 4, 
 16).—W. C. Sharp Drug Stores v. Han- 
>  sard,.144 S.W.2d 777. 

oul § 307 

N.J.Sup. Under Workmen’s Compen- 
sation Act providing for ascertainment 
of dependents of employee, ‘‘at the time 
of accident or death”, grandchildren of 
employee who at time of accident were 
actual dependents in his household, 
but who at time of employee’s death 
: which resulted from accident, but 
' which occurred more than two years 
thereafter, were neither dependents nor 
members of his household, were enti- 
tled to an award of death benefits as 
“dependents”, especially where it ap- 
peared that grandchildren had been 
forced out of the household and of 
their status as “dependents”, because 
a of inadequacy of award to employee, 
‘y during his incapacity, to care for them, 


cd N.J.S.A. 34:15-13, subd. g.—Wathne vy. 
; Midland Construction & Contracting 
; Co., 16 A.2d 630, 125 N.J.L. oe 


: Pa.Com.Pl. The daughter of a city 
employee, killed in the course of his 
employment, was awarded workmen’s 
compensation on behalf of her minor 

wf children on the ground that he stood 

in loco parentis to them and that her 
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husband was ill and out of employ- 


ment.—Gaetano v. Dorst, 89 P.L.J. 371. _ 


. Wis. Under provision in Workmen's 
Compensation Act relating to deceased 
employee’s dependents, grandchildren 
or other lineal descendants of deceased 
employee may be wholly or partially 
dependent on deceased employee 


entitled to share in death benefits. St. 


1937, § 102.51(2).—Krueger, v._ Indus- 
trial Commission, 295. N.W. 338, 237 
Wis. 158. 
§ 310 
W.Va. Naturalization of a husband 


or parent does not of itself make an 
alien wife or alien minor child, resid- 
ing outside of the United States, a 
citizen of the United States, and 
hence widow and minor child of an 
American citizen, who were aliens when 
he was naturalized after September 22, 
1922, and who never resided in the 
United States, were “nonresident alien 
beneficiaries” within the meaning of 
state statute denying workmen’s com- 
pensation to ‘nonresident alien bene- 
ficiaries,’’ and could not recover com- 
pensation for his death, unless they 
were protected by treaty provision. 
Acts 1939, c. 137, art. 4, § 15-a; 8 US. 
C.A. §§ 8, 868(a, b).—Micaz v. Com- 
pensation Com’r. 13 §.H.2d 161. 


A treaty between the United States 
and a country of which an alien is not 
a national cannot remove legal disabil- 
ity due to alienage, in absence of a 
“most-favored-nation” clause in a 
treaty between the United States and 
the country of which the alien is a na- 
tional, dealing expressly with the sub- 
ject matter of such disability, and 
hence widow and minor son of a de- 
ceased naturalized citizen who were 
Italian citizens, could not rely on 
treaty between the United States and 
Hungary, to recover workmen's com- 
pensation for his death, in absence of 
a “most-favored-nation’ clause in a 
treaty’ between the United States and 
Italy, dealing expressly with the sub- 
ject, matter. U.S.C.A. Const. art. 6.— 
Micaz v. Compensation Com’r, 13 S.H. 
2d 161. 
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§ 

Ala. Eyen if half-sister of deceased 
employee was partially dependent on 
him and entitled to compensation, she 
was not entitled to compensation under 
statute where employee left surviving 
him a dependent common-law wife, 
since a sister or half-sister cannot take 
concurrently with a wife but she must 
wait, and, if the wife dies or remarries 
before receiving compensation for the 
full 300 weeks, the sister or half-sister 
may then receive her award out of the 
balance of the remaining weeks. Code 
1940, Tit. 26, § 281.—Sloss-Sheffield 
reer & Iron Co. y. Alexander, 3 Soa.2d 
4 


Md. If a dependent who has been 
awarded compensation dies before full 
amount has been paid, and petition is 
duly filed by another claimant for un- 
paid balance, it is Industrial Accident 
Commission’s duty to determine wheth- 
er the new claimant is a dependent of 
deceased employee and, in deciding 
that question, commission must look 
at conditions as they existed at time 


of injury. Code 1939, art. 101, § 48— 
Meyler v. Mayor and City Council of 
Baltimore, 17 A.2d 762. 
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N.Y.App.Div. Where order commut- 
ing award to widow and minor child 
was made on July 20, 1938, to be ef- 
fective as of August 29, 1938, and 
payment pursuant thereto was not 
made until September 17, 1938, wid- 
ow’s remarriage on September 7, 1938, 
without knowledge of State Industrial 
Board or employer, would not be con- 
sidered as .a factor in determining 
amount to be paid into Aggregate 
Trust Fund, since status of parties 
was fixed as of July 20, 19388, or at 
least as of August 29, 1938: Work- 
men’s Compensation Law, § 27.—Gold- 
stein v. Lackawanna Steel Const. Cor- 
porstions 24 N.Y.8.2d 806, 261 App.Div. 


_ W.Va. In applying statutes provid- 
ing that marriages which are prohibit- 
ed on account of either of the parties 


Te eee ae he 


and ~ 


dependent widow payment sha : 
per month until death or remarriage 
of widow, Supreme Court of Appeals 
was bound to consider liberality with 
which matters affecting allowance of 
benefits under compensation act are 
considered, to the end that their true 
purposes may be made effective. Code 
1931, 23-4-10(d), 48-2-1.Shamblin vy, 
State Compensation Com’r, 12 S8.H.2d 
527. 

A decree of a court of competent 
jurisdiction annulling a marriage be- 
tween widow of a deceased employee, 
receiving compensation as such, and a 
third party, as void in its inception by 
reason of fact that third party had a 
wife living and undivoreed, and 
which provides that marriage annulled 
“* * * shall be taken, treated and 
held as if it had never been entered 
into * * *”, affords sufficient basis 
for reinstatement of widow for compen- 
sation as of date when widow first dis- 
covered illegality of her supposed mar- 
riage and repudiated it. Code 1931, 
23-4-10(d), 48-2-1—Shamblin y. State 
Compensation Com’r, 12 S.E.2d 527. 

Under workmen’s compensation act 
providing that if deceased employee 
leaves a dependent widow, payment 
shall be $30 per month until death or 
“remarriage” of widow, quoted word 
means a legal remarriage. Code 1931, 
23-4-10(d).—Shamblin v. State Compen- 
sation Com’r, 12 S.B.2d 527. 


§ 314 
Va. The statutory provision that de- 
pendence of a child, except a child in- — 
eapacited) from earning © livelihood, 
should terminate with the attainment 
of 18 years of age applies both to a 
daughter whose right to compensation 
accrues at parent’s death after she 
becomes 18 years of age and to one 
who reaches that age while she ig re- 
ceiving compensation. Code 1936, § 
1887(40).—Basham v. R. H. Lowe, Inc., 

11 8.0.24 638. 
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Ky. Where employee’s motion to re- 
open compensation case on ground of 
change in physical condition, notwith- 
standing final settlement receipt, was 
sustained, but employee died before 
hearing on the reopened case, and near- 
ly five years after the accident, and if 
award had been increased for total 
porerneny disability. during employee's - 
ifetime, less would have accrued by the 
time of his death than amount received 
under lump 'sum settlement, employee’s 
widow and heirs could not be substi- 
tuted for employee in the proceeding, 
and could not recover compensation as 
his dependents or compensation due the 
estate. Ky.St. §§ 4880 et seq., 4893.— 
Royal Coal Co. v. Arrowood, 147 S.w. 
2d 386, 285 Ky. 225. 


§ 322 
Under Workmen’s Compensa- 


Ariz. 
tion Act, legislature intended to dif- 
ferentiate between “compensation”, 


which is in lieu of lost wages and be- 
longs solely to injured employee, with 
no right of survival to ‘his legal rep- 
resentative after employee’s death, and 
medical attendance and hospitalization. 
Rev.Code 1928, § 1391 et seq, as 
amended; § 1428, as amended by Laws 
1939, c. 28, § 13; § 1438, as amended 


by Laws 1939, c. 28, § 6; §§ 1442, 
1443.—Paramount Pictures v. Industri- 
al Commission, 106 P.2d 1024. 


Where portion of award in compen- 
sation proceedings was made to reim- 
burse injured employee for sums which 
employee had advanced for hospitaliza- 
tion and medical care, and employee 
died pending employer’s appeal by cer- 
tiorari and before any payment had 
been made on award, employee’s spe- 
cial administrator could be substituted 
as a party in proceedings, but spe- 
cial administrator could not recover 
that portion of award which was com- 
pensation in strict sense. Rev.Code 
1928, § 1391 et seq., as amended; § 
1428, as amended by Laws 1939, ¢. 
28, § 1; § 1438, as amended by Laws 
1939, .c. 28; 6; $8) 1442) alder 


\ 


sion, ebad (DEX Eres aS 
nd.App. Under statute providing 


that when an employee is entitled to 


an award of compensation for definite 


period for an injury and dies from any 
other cause than such injury, payment 
of unpaid balance of such compensa- 
tion shall be made to his dependents, 
the right which injured employee has 
to prosecute claim is not such a 
“vested right” as survives upon his 
death, and the right to prosecute claim 
does not pass to his heirs or personal 
representatives upon death. Burns’ 
Ann.St.1940, vol. 8, § 40-1401—Weber 
Milk Co. v. Dunn, 29 N.E.2d 797. 
Under statute providing that when an 
employee is entitled to an award of 
compensation for a definite period for 
an injury, and dies from any other 
cause than such injury, payment of 
unpaid balance of such compensation 
shall be made to his dependents, the 
right to collect compensation which 
deceased employee had inured to his 
widow and sole dependent, and she was 
entitled to prosécute claim. Burns’ 
Ann.St.1940, vol. 8, § 40-1401.—Weber 
Milk Co. v..Dunn, 29 N:H.2d 797. 
Under statute providing that when 
an employee is entitled to an award 
of compensation for a definite period 
for an injury, and dies from any other 
eause than such injury, payment of 
unpaid balance of compensation shall 
be made to his dependents, widow and 
sole dependent of employee who died 
from causes other than the injury, but 
whose death did not oceur within 300 
weeks from date of injury, was entitled 
to recover compensation notwithstand- 
ing .further statutory provision that 
when death results from an injury 
within 300 weeks, compensation shall 


be paid in equal shares to all depend- . 


ents of employee for remaining part 
of the 300-week period for which com- 
pensation had not already been paid. 
Burns’. Ann.St.1940, vol. 8, §§ 40-1401, 
40-1402.—Weber Milk Co. vy. Dunn, 29 
N.E.2d 797. 

Kan. Where workman received an 
injury for which compensation was 
being paid him, and his death was 
caused thereafter by “other and inde- 
pendent causes’? within meaning of the 
Compensation Act, any payments of 
compensation already due him at the 
time of his death and unpaid were re- 
quired to be paid to his dependents 
direct, but liability of employer for 
payments not due at time of work- 
man’s death ceased and became abro- 
gated by his death, since the legis- 
lative purpose of the Compensation 
Act is to allow compensation in sub- 
stitution for wages which an employee 
was receiving, and his wages cease at 
his death. Gen.St.1935, 44-510(3) (11, 
23), 44-511, 44-512, 44-528—Lawrence 
y. Natural Gas Pipeline Co., 106 P.2d 
685, 152 Kan; 558. 

Ky. Where injured employee dies 
more than two years after accident, his 
right to receive weekly payments of 
compensation due in the future dies 
with him and does not survive to his 
dependents. Ky.St. § 4893.—Royal Coal 
Co. y. Arrowood, 147 S.W.2d 386, 285 
Ky... 225. 

Tex.Civ.App. Where an employee has 
received a specific injury and award 
is payable in weekly installments, his 
right to full amount of award is a 
“vested right’, and, if employee dies 
prior to expiration of compensation pe- 
riod, insurer is liable to his heirs for in- 
stallments accruing after his death, but, 
where employee has received a general 
injury and award is payable in weekly 
installments, such employee has no 
vested rights in full amount of award, 
and if such employee dies before ex- 
piration of compensation period insurer 
is not liable to his heirs for unmatured 
installments. Vernon’s Ann.Civ,St. art. 
8307, § 5a.—Southern Underwriters y. 
Lewis, 150 S.W.2d 162. . 4 

Where employee’s total incapacity re- 
sulted from a general injury, compensa- 
tion awarded was payable in weekly 


installments for 52 consecutive weeks 


from date of injury, and, because in- 


surer failed to comply with order of 


tr 


In ae lent Boar mp 
exercised his statutory right to mature 
the entire claim, and only 41 weeks ex- 
pired at time of employee’s death which 
was not caused by injury for which 
compensation was awarded, insurer was 
not relieved of the 11 payments which 
otherwise would not have matured un- 
til after employee’s death, since the ma- 
tured debt was a “vested right” which 
survived employee’s death. Vernon’s 
Ann.Ciy.St. art. 8307, § 5a.—Southern 
Underwriters v. Lewis, 150 S.W.2d 162. 

§ 324 
Idaho. Compensation for loss of leg, 
by employee who died about an hour 
after the amputation, was recoverable 
by his widow, as administratrix of his 
estate, notwithstanding no award had 
been made to employee for the amputa- 
tion, prior to his death., Code 1932, 
§§ 43-1113, 43-1202.—Thacker _ Vv. 
Jerome Co-op. Creamery, 106 P.2d 863. 

8 326 
Mo. Disease or injury contracted as 
a result of some abnormal and unfore- 
seen condition in the employment, 
arising more or less suddenly, is com- 
pensable but where disease results 
from exposure in the ordinary course 
of employee’s work, such disease is not 


compensable. Rev.St.1939, §§ 3691, 
8695, Mo.St.Ann. §§ 33801, 3305, pp. 
8232, 8238—State ex rel. Hussman- 


Ligonier Co. v. Hughes, 153 S.W.2d 40, 
quashing record Juhl v. Hussman-Li- 
gonier Co., 146 Bi Wad 106. . 


7 

Cal.App. The constitutional provi- 
sion giving to Legislature plenary 
power to create and enforce a complete 
system of workmen’s compensation by 
appropriate legislation, and legislation 
enacted pursuant thereto, are intended 
to include all injuries incurred in 
course of employment, irrespective of 


manner in which they ‘might occur. 
St.1917, p. 831, as amended; St.1937, 
p. 265 et seq., § 3201 et seq.; Const. 


art. 20, § 21.—Buttner v. American Bell 
Telephone Co., 107 P.2d 439. 

Colo. Under Workmen’s Compensa- 
tion Act, “injuries” are designated as 
“accidents”, to distinguish them from 
intentional injuries and injuries caused 
by disease. °35 C.S.A., c. 97, § 280 et 
seq.—Gates v. Central City Opera House 
Ass’n, 108 P.2d 880. 

La.App. Workmen’s Compensation 
Law is designed to require employer to 
pay compensation to employee or his 
dependents where employee received 
personal injury by accident, and bur- 
den of proving an accident and result- 
ing injury is upon compensation claim- 
ant. Act No, 20 of 1914, § 2, as 
amended, and § 38, as amended by Act 
No. 38 of 1918.—Temple v. artin 
Veneer Co., 200 So. 676. 

Mass. The Workmen’s Compensation 
Act requires only a “personal injury,” 
not personal injury by accident, in 
order to entitle claimant to compensa- 
tion, but disease of mind or body which 
arises in course of employment is com- 
pensable only when it comes from or 
is a “personal injury,” although that 
injury need not be a single definite 
act but may extend over a continuous 
period of time.—Smith’s Case, 30 N.E. 
2d 536, 307 Mass. 516. 


Mo. The event which constitutes an 
“accident” within meaning of Work- 
men’s Compensation Act is a happening 
or occurrence in part at least external 
to the body itself, and the physiologi- 
eal changes which may result in the 
workman's body are consequences of 
the accidental event. Rev.St.1939, §§ 
3691, 3695, Mo.St.Ann. §§ 3301, 3305, 
pp. 8232, 8238.—State ex rel. Hussman- 
Ligonier Co. v. Hughes, 153 S.W.2d 40, 


quashing record. Juhl vy. Hussman-Li- 
gonier Co., 146 S.W.2d 106. 
Mo. Disability, overtaking an \em- 


ployee at his work, is not compensa- 
ble unless the result of accident. Rev. 
$t.1939, §§ 3691, 3695, Mo.St.Ann. §§ 
3301, 3305, pp. 8232, 8238.—State ex 
rel. Hussman-Ligonier Co. v. Hughes, 
153 S.W.2d 40, quashing record Juhl 


y. Hussman-Ligonier Co., 146 S.W.2d 
106. 
N.J.Sup.. Under the Employers’ Lia- 


bility Act, the requirement that injury 


‘in case of disability resulting fr 


or death arise b: ; 
if the claimant discharges 


it would not have occurred. NJ. 
34:15-1 et seq.—Molnar y. American — 
Smelting & Refining Co., 21 A.2d 213. © 
LAT N.S Lue. a ede 
N.M. The compensation act should’ 


Bilis Cs 
4(c).—Stevenson vy. Lee Moor Cont: 
ing Co., 115 P,.2d 342, 45 N.M. 354, 
“Injury by accident” within the com 
pensation act means nothing more than 
an accidental injury or an ‘accident’ 
as the word is ordinarily used, — 
thus denotes an unlooked for mis 
or an untoward event, which is_ no 
expected or designed, and the provis: 
requiring an injured employee to pg 
notice to his employer of “such acci 
dent and of such injury” does no 
mean that there must be an accid 
separate from the injury. Laws 1 
c. 92, §§ 3, 4, 6(l), 7, 8, 12, 14.—St 
son v. Lee Moor Contracting Co., 
2d 342, 45 N.M. 354. : 
Ohio App. The word “injury” as 
used in the Workmen’s Compensatio 


, but 
the term cannot be extended so as to 
dispense with necessity of proof of 


injury. 85 Okl.St.Ann. § 1 et s 
Armour & Co. v. Worden, 114 P.2d 
Okl. Under Workmen’s Compenss 


tion Act, compensation is payable only 


compensable accidental injury. 85. 
St.Ann. § 1 et seq—Armour & Co. » 
Worden, 114 P.2d 173. Maite 
Pa. To establish a right to comp : 
sation, it must be shown that the claim- | 
ant met with an accident i ‘ 
UC IPSS t§ 


er, 19 A.2d 400, 341 Pa. 325, reversin 
Crispin v. Leedom & Worrall Co., 1 ; 
2d 549, 142 Pa.Super. 1. ; fy 
The slipping of a foot off 
a shovel while workman was digging 
a ditch was not such unusual, unforé 
seeable and not to be expected oc 
rence as to amount to an “acci 
within Workmen’s Compensation A 
so as to authorize recovery for disahil- 
ity resulting from sueh injury whi 
aggravated pre-existing injuries to the 
knee. 77 P.S. § 411—Martin v. Union 
Collieries Co., 14 A.2d 867, 141 Pa.Su- 
per. 93. } 

Pa.Super. Disability overtaking ‘ 
employee at his work is not compens- — 
able under Compensation Act unless — 
disability is the result of an accident. 
77 P.S..§ 1 et seq.—Dolinar v. Pitt 
burgh Terminal Coal Commoret a Ba: 
A.2d 871, 140 Pa.Super. 543. — 


R.I. An “accident” within the Work- _ 
men’s Compensation Act is an unlooked 
for mishap or an untoward event which ~ 
is not expected or designed. Gen.Laws 
1938, ec. 300,—Barker v. Narragansett ; 
Racing Ass’n, 16 A.2d 495, reargument — 
denied 17 A.2d_ 238. ay df 

S.C. Under Workmen’s Compensa- 
tion Act provision defining ‘personal 
injury’, word “accident” refers to the 
eause of the injury and is an unlooked 
for mishap or untoward event which is 
not expected or designed by the per- 
son who suffered the injury, and it im- “ 
plies that there was an external act or ie 
oecurrence which caused the injury or : 


death, and contemplates an event not 
within one’s foresight and expectation 
and may be due to purely accidental 
causes or may be due to oversight and F 
negligence, carelessness, not willful, to t 
fatigue, or to miscalculation of the ef- F 
fects of voluntary action. Act ir? ts 
1935, 39 St. at Large, p. 1233, § 2(f).— 
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Green y. City of Bennettsville, 15 S.B. 
BOsoee 19 wl. Sle. i 
Tex.Civ.App. An ‘injury’ within 
Workmen’s Compensation Law may be 
eaused by an accident or in its initial 
stage may itself be an accident, and 


in either case is compensable if result- 


jing in disability. Vernon’s Ann.Civ.St. 
art. 8306 et seq.—Federal Underwriters 
Price, 145 S.W.2d 951, 
error dismissed, judgment correct. 
Tex.Civ.App. An injury must _ be 
compensable in order to affect award 
of compensation in claims made under 
Workmen’s Compensation Act. Ver- 
mon’s Ann.Civ.St. art. 8306, § ea 
S.W.2d 1058, error dismissed, judgment 


correct. 


Idaho, To constitute “accident” 


within Workmen’s Compensation Act, 


it is not necessary that workman trip 
or fall or that machinery fail, but 
“accident” occurs in doing what work- 
man habitually does, if any unexpect- 
unlooked-for or wun- 


102 

- Ind.App. “Accident”, as used in 
Workmen’s Compensation Act, provid- 
ing that injury shall mean only injury 
y accident arising out of and in 
ourse of employment, means an un- 


looked for mishap, an untoward event, 


hich is not expected or designed, and 
n “injury” within the Act may be the 
result of ‘accidental means’ though 
et involving accident was intentional. 
Burns’ Ann.St.1940, vol. 8, §§ 40-1201 
seq., 40-1701.—American Maize 
ucts Co, v. Nichiporchik, 29 N.B. 


A N.J.Dept.Labor In compensation pro- 
eeding, requirement that the injury or 


death arise out of the accident is satis— 


fied if claimant proves that the injury 
or death is related or affected by the 


employment and that but for the em- 


ployment it would not have occurred. 
-—Moran v. McKim, 14 A.2d 787, 18 N.J. 
Mise. 498. 


-_N.J.Dept.Labor. Since the compensa- 


tion act is a remedial statute which 
must be construed liberally in 


order 
to carry out its beneficent purpose, 


the popular and ordinary definition of 
+ the word “accident”, 


and not the strict- 
-er definition used in construing health 
and accident policies, is to be used in 
compensation cases. N.J.S.A. 34:15-7 
et seq.—Hertzberg v. Kapo Dyeing & 


ea ae Co., 18 A.2d 736, 19 N.J.Misce. 
‘Ohio. 


Right to receive benefits un- 
der Workmen’s Compensation Act is 
depencent upon proof that injury was 
sustained by employee in course of his 
employment, and that it arose out of 
such employment, and it must also 
‘appear that the injury was physical 


and traumatic in character and was 
~ accidental 


in its origin and cause. 
Gen.Code, § 1465-37 et seq.—Gwaltney 
v. General Motors Corporation, Chey- 
rolet Motor Co. Division, 30 N.H.2d 
842, 137 Ohio St. 354. 

 Okl. The term “accidental injury,” 
used in Workmen’s Compensation 
Act, must not be given a narrow mean- 
ing, but the term is to receive a broad 
and liberal construction, with a view 
injured employees, 
where injury results through some ac- 
cidental means, was unexpected. and 
undesigned, or may be result of mere 
mischance or of miscaleulation as to 
effect of voluntary action. 85 Okl.St. 
Ann. § 1 et seq—Knotts Bakery v. 
Freudenthaler, 108 P.2d 540; Terminal 
Oil Mill -Co. v. Younger, 108 P.2d 542. 


Oki, The test in determining wheth- 
er claimant has sustained an ‘‘acci- 
dental injury’, within meaning of 


Workmen’s Compensation Act, must be 
that which will determine as nearly as 
possible from a _ practical standpoint 
whether there has been an accident 
which Could reasonably cause the in- 
jury. 85 OklSt.Ann, § 1 et seq.— 
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Knotts Bakery v. Freudenthaler, 108 
Pg Gan were 


Pa.Super. That an employee suffer- 
ed from a chronic ailment which made 
him susceptible to injury from over- 
exertion does not defeat his right to 
compensation under Compensation Act, 
but death hastened merely by _ per- 
formance of usual work and ordinary 
duties of employee cannot be treated 
as resulting from an injury from ac- 
cidental means. 77 P.S. § 1 et seq.— 
Dolinar v. Pittsburgh Terminal Coal 
Se 14 A.2d 871, 140 Pa.Super. 
43. 

Pa.Super. Although an “accident” is 
necessarily unusual, not everything 
which is unusual amounts to an ‘“ac- 
cident” within Workmen’s Compensa- 
tion Act. 77 P.S. §§ 411, 431.—Crispin 
v. Leedom & Worrall Co., 15 A.2d 549. 
142 Pa.Super. 1. 

Pa,Super. Although an “accident” is 
necessarily something unusual, every 
unusual occurrence, or deviation from 
usual manner of performing work, does 


not amount to a compensable “acci- 
dent”. 77 P.S. § 411.—Ferraro v. 
Pittsburgh Terminal Coal Corpora- 


tion, 15 A.2d 559, 142 Pa.Super. 22. 

Pa.Super. The criterion of ‘‘unusual- 
ness,” in determining whether em- 
ployee sustained an ‘accident’? while 
in course of his employment is not 
whether act causing injury was un- 
usual generally speaking, but whether 
it was unusual and untoward in course 
of the employment in which employee 
was engaged. 77 P.S. §§ 411, 431.— 
Crispin v. Leedom & Worrall Co., 15 A, 
24549, 142 Pa.Super. 1. | 

Pa.Com.Pl. An accident is some un- 
expected or fortuitous event or happen- 
ing.—Collins v. State Workmen’s Ins. 
Fund, 3 Fay.L.J. 279. 

R.I. An “accident” within the Work- 
men’s Compensation Act is an unlooked 
for mishap or an untoward event which 
is not expected or designed. Gen.Laws 
1938, ¢, 300.—Barker v. Narragansett 
Racing Ass’n, 16 A.2d 495, reargument 
denied 17 A.2d 23. 

Va. An “accident” within Work- 
men’s Compensation Law is an event 
happening without any human agency, 
or, if happening through human agen- 
cy, an event which, under the circum- 
stances, is unusual and not. expected 
by the person to whom it happens. 
Code 1936, § 1887(2) (d).—Hall’s 
Bakery v. Kendrick, 11 8.B.2d 582. 

Va. The word “accident” within 
comprehension of Workmen’s Compen- 
sation Act includes all accidents action- 
able at law and all former nonaction- 
able accidents except in case of inten- 
tional and willful misconduct on the 
part of employee, Code 1936, § 1887(1) 
et seq.—Burlington Mills Corporation 
v. Hagood, 13 8.E.2d 291, 


§ 329 

Mo.App. “Hvent’’ within provision of 
the Workmen’s Compensation Act  de- 
fining ‘‘accident’”’ as an unexpected or 
unforeseen ‘event’ happening sudden- 
ly and violently, with or without hu- 
man fault. and producing at the time 
objective symptoms of an injury, is a 
word of comprehensive meaning and 
may be the injury itself rather than 
the means producing the injury. Mo. 
St.Ann. § 3305(b), p. 8238.—Juhl vy. 
Hussman-Ligonier Co., 146 S.W.2d 106. 

N.M. It is not necessary that an in- 
jury should result momentarily to be 
“accidental” within the compensation 
act. Laws 1937, ¢. 92, §§ 1, 4.—Steven- 
son vy. Lee Moor Contracting Co., 115 
P.2da-342, 45 N.M. 354. 

Ohio. The term “injury”, as used in 
Workmen’s Compensation Act, means 
an injury physical or traumatic in ori- 
gin and cause, and resulting from a 
sudden happening at a particular time. 
Gen.Code, § 1465-37 et seq.—Vogt v. 
Industrial Commission, 34 N.H.2d 197 
138 Ohio St. 233, reversing 31 N.B.2d 
93, 66 Ohio App, 216. ‘ 

Tex.Civ.App. A disability resulting 
from ‘occupational disease’, which is 
a disease acquired by slow, gradual 
process in the ordinary course of em- 
ployment and as an incident thereto, 
and which is unlike an “accidental in- 
jury”, which is one that can be traced 
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to a definite time, place and cause is 
not compensable. Rey.St.1925, art. — 
8309, § 1, second subd. 4.—Federal 
Underwriters Exchange y. Hightower, 
142 S.W.2d 963, error dismissed, judg- 
ment correct. ‘ 

; § 331 : 

Ohio. Right to receive benefits* un- 


‘der Workmen’s Compensation Act is 


dependent upon proof that injury was 
sustained by employee in course of his 
employment, and that it arose out of 
such employment, and it must also ap- 
pear that the injury was physical and 
traumatic in character and was _ ac- 
cidental in its origin and cause. Gen. 
Code, § 1465-37 et seq—Gwaltney vy. 
General Motors Corporation, Chevrolet 
Motor Co. Division, 30 N.B.2d 342, 137 
Ohio St. 354. } 

Ohio. The term “injury’’, as used in 
Workmen’s Compensation Act, means 
an injury physical or traumatic in ori- 
gin and cause, and resulting from a 
sudden happening at a particular time. 
Gen.Code, § 1465-37 et seq.—Vogt v. 
Industrial Commission, 34 N.H.2d 197, 
138 Ohio St. 233, reversing 31 N.W.2d 
93, 66 Ohio App. 216. 

Pa.Super. Where a workman dies 
within the statutory period as result 
of violence in course of employment 
and its resultant effects, the employer is 
liable for compensation for his death.— 
Szymanski vy. Culmerville Coal Co., 14 
A.2d 565, 141 Pa.Super. 303. 

Pa.Super. An “injury” from an acci- 
dent may exist without any outward 
manifestations, and an ‘accidental in- 
jury”? may exist which is provable only 
by the claimant’s giving the subjective 
symptoms which he experiences. 77 
P.S. §§ 411, 431.—Holobinko y. Moshan- 
non Smithing Coal Co., 21 A.2d 440. 
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Ind.App. ‘Accident’, as used in 
Workmen’s Compensation Act, proyid-. 
ing that injury shall mean only injury 
by accident arising out of and in 
course of employment, means an un- 
looked for mishap, an untoward event, 
which is not expected or designed, and 
an “injury’? within the Act may be 
the result of “accidental means” though 
act involving accident was intentional. 
Burns’ Ann.St.1940, vol. 8, §§ 40-1201 


et seq., _40-1701.—American Maize 
Products Co. v.' Nichiporchik, 29 N. 
H.2d 801. 

Mo.App. “Unexpected or unforeseen 


event” within provision of Workmen’s 
Compensation Act defining “accident” - 
as an “unexpected or unforeseen 
event” happening suddenly and _ vio- 
lently with or without human fault 
and producing at the time objective 
symptoms of an injury includes an 
unexpected or unforeseen event ensu- 
ing from a usual and intentional act 
or movement of the claimant done in 
the ordinary course of his employment. 
Mo.St.Ann. § 3305(b), p. 8238.—Juhl y. 
Hussman-Ligonier Co., 146 S.W.2d 106. 
N.M. “Injury by accident” within 
the compensation act means nothing 
more than an accidental injury or an 
“accident” as the word is ordinarily 
used, and thus: denotes an unlooked 
for mishap or an untoward event which 
is not expected or designed, and the 
provision requiring an injured em- 
ployee to give notice to his employer of 
“such accident and of such injury” 
does not mean that there must be an 
accident separate from the injury. 
Laws 1937, c. 92, §§ 8, 4, 6(1), 7, 8, 12, 
14.—Steyenson yv. Lee Moor Contracting 
Co., 115 P.2d 342, 45 N.M. 354. 
Okl. The term “accidental injury,” 
as used in Workmen’s Compensation 
Act, must not be given a narrow mean- 
ing, but the term is to receive a broad 
and liberal construction, with a view 
of compensating injured employees, 
where injury results through some ac- 
cidental means, was unexpected and 
undesigned, or may be result of mere 
mischance or of: miscalculation as to 
effect of voluntary action. 85 OklSt. 
Ann. § 1 et seq.—Knotts Bakery vy. 
Freudenthaler, 108 P.2d 540; Terminal 
Oil Mill Co. v. Younger, 108 P.2d 542. 
Pa.Super. The word “accident” as 
used in Workmen’s Compensation Act 
must be interpreted in its usual, ordi- 


sense as. 
ce withou sight | 
n, an undesigned, sudden and 


. ‘unexpected event, change, ‘contingency ; 
an occurrence which proceeds from an 


unknown cause or which is an unusual 
effect of a known. cause and hence un- 
expected and unforeseen, and the death 
of an employee unless it is the result 
of some untoward happening, not ex-' 
pected or designed, a mishap or fortuit- 
ous happening, aside from the usual 
course of events, is not compensable. un- 
der the statute. 77 P.S,.§ 1 et seq.— 
Fesenbek v. City of Philadelphia, 18 A. 
2d 448, 144 Pa. Super. 99. 
_$.C. Under Workmen’s .Compensa- 
tion Act provision defining “personal 
injury”, word “accident” refers to the 
cause of the injury and is an unlooked 
i/for mishap or untoward event which is 
not expected or designed by_the person 
who suffered the injury, and it implies 
that there was an external act or oc- 
eurrence which caused the injury or 
death, and contemplates an event not 
within one’s foresight and expectation 
and may be due to purely accidental 
causes or may be due to oversight and 
negligence, carelessness, not willful, to 
fatigue, or to miscalculation of the ef- 
fects of voluntary action. Act July 17, 
1935, 39 St. at Large, p. 1233, § 2(f). 
—Green v. City of Bennettsville, 15 S.E. 
B0ctad4e0) X= i8.C,, olor 

Va. Where the effect was not the 
natural and probable consequence of 
means employed, and was not intended 
or designed, resulting injury was pro- 
duced by “accidental means” within 
rule applicable in workmen’s compen- 
sation. cases.—Hall’s Bakery v. Ken- 


rick, 11, 8.8.26 582, 


, 334 : 
N.J.Sup. An injury resulting from 


assault occurring wilfully or sportively 


is not a compensable “accident” within 
Workmen’s Compensation Act. N.J-S.A. 
34:15-7 et seq.Staubach v. Cities 
Service Oil Co., 19 A.2d 882, 126 N.J.L. 
479. 

N.J.Com.Pl. The Workmen’s Com- 
pensation Act does not cover,a case of 
a direct assault by employer personally 
upon an employee,—Rumbolo vy. Erb, 20 
A.2d 54, 19 N.J.Mise. 311. 

S.C. Under Workmen’s Compensa- 
tion Act provision defining ‘‘personal 
injury”, word ‘accident’? refers to the 
cause of the injury and is an unlooked 
for mishap or untoward event which is 
not expected or designed by the person 
who suffered the injury, and it implies 
that there was an external act or oc- 
eurrence which caused the injury or 
death, and contemplates an event not 
within one’s foresight and expectation 
and may be due to purely accidental 
causes or may be due to oversight and 
negligence, carelessness, not willful, to 
fatigue, or to miscalculation of the ef- 
fects of voluntary action. 
“1935; 39 St. at Large, p. 1233, 


Green v. City of Bennettsville, 15 S.H. 


2d 334,.197°8.C. 313. 
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Ariz. Under the Compensation Law, 
a disease is not compensable unless it 
is the result of an injury sustained in 
an accident. Rey.Code 1928, § 1391 et 
seq., aS amended.—Chapman vy. Finlay- 
son Lease, 107 P.2d 196. : 

-Ga.App. In order to be compensable, 
a disease must arise out of, or result 
from an accident or injury arising 
out of and in the course of employ- 
ment. Code 1933, § 114-102.—Lum- 
bermen’s Mut. Casualty Co. v. Lynch, 
At’S.F.2d 699. 

Idaho. The mental disorder termed 
“traumatie neurosis”, although aris- 
ing from a mental rather than a phy- 
sical condition, if the result of a per- 
‘sonal injury by accident arising out 
of and in the course of employment, is 
compensable.—Skelly yv. Sunshine Min- 
ing Co., 109 P.2d 622. 


§ 339 

. Ga.App. If facts. show a causal, con- 
nection between injury and the de- 
velopment of disease, the victim of the 
disease is entitled to compensation. 
Code 1933, § 114-102.—Lumbermen’s 
ae Casualty Co. v. Lynch, 11 S.E.2d 
8 } 
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as revealed in common speech.—Smith’s 
Case, 30 N.W.2d 536, 307 Mass. 516. 

Where employee’s disability has no 
cause connected with the employment 
except the presence, due to the em- 
ployment, of germs of disease, and the 
germs lodge in employee’s system only 
through the normal and natural proc- 
ess of respiration or inhalation, em- 
ployee’s disability is the result of “‘dis- 
ease’ and not compensable “personal 
injury” within Workmen’s Compensa- 
tion Act.—Smith’s Case, 30 N.B.2d 536. 
307 Mass. 516. 

Mo. Disease or injury contracted as 
a result of some abnormal and unfore- 
seen condition in the employment, aris- 
ing more or less suddenly, is com- 
pensable but where disease results 
from exposure in the ordinary course 
of employee’s work, such disease is not 


compensable. Rey.St.1939,  §§ 3691, 
3695, .Mo.St.,Ann. §§ 3301, 3305, pp. 
8232, 8238—State ex rel. Hussman- 
Ligonier Co. v. Hughes, 153 S.W.2d 


40, quashing record Juhl v. Hussman- 
Ligonier Co., 146 re uae 106. 


La.App. Where creosote and ivy or 
oak poisoning contracted by employee 
while working on a bridge for employ- 
er was a contributing factor producing 
fatal results, the poisoning would he 
considered “accidental’’ and the death 
compensable, even if injections given 
to employee by physician who was un- 
der erroneous belief that employee suf- 
fered from syphilis also contributed to 
the death. Woodward v. Kansas City 
Bridge Co., 3 So.2d 221. 

: § 343 
Mo. Disease or injury contracted as 
a result of some abnormal and unfore- 
seen condition in the employment, aris- 
ing more or less suddenly, is compens- 
able but where disease results from ex- 
posure in the ordinary course of em- 
ployee’s work, such disease is not com- 
pensable, 
Mo.St.Ann. §§ 3301, 3305, pp. 8232, 
8238.—State ex rel. Hussman-Ligonier 
Co. v. Hughes, 153 S.W.2d 40, quash- 
ing record Juhl v. Hussman-Ligonier 
Co., 146 S.W.2d 106. 
: 8 344 

Ga.App. Generally, diseases result- 
ing from unusual and unexpected in- 
halation of gas fumes or dust result 
from “accident” within meaning ‘of the 
Compensation Act, but where injury is 
the natural result of the existence of 
conditions necessarily incidental to the 
work being performed, as where the 
resulting diseases are occupational dis- 
eases, they do not result from ‘“acci- 
dent” and are not compensable. Code 
1933, § 114-102.—Lumbermen’s Mut. 
Casualty Co. v. Lynch, 11 S.H.2d. 699. 

Where mechanic’s disability result- 
ing from diseased condition of his 
lungs was caused by inhaling gas or 
fumes from electric welding when the 
and fellow employee were working in 
manhole beneath street, the disability 


was. the result of an ‘accidental in- 
jury’ and was compensable, Code 
1933, § 114-102.—Lumbermen’s Mut. 


Casualty Co. v.. Lynch, 11 S.H.2d 699. 
348 


Mass. Where waitresses ‘who received 
meals as part of their pay contracted 
trichinosis allegedly as result of eating 
insufficiently cooked pork furnished by 
employer which was. insured under 
Workmen’s Compensation Act, the in- 
troduction into waitresses’ bodies of 
the trichinae which caused the illness 
constituted a ‘‘personal injury” which 
was compensable as “arising out of 


Rev.St.1939, §§ 3691, 3695,: 


could not maintain actions for 
of implied warranty of fitness o ; 
food. GL (Ter. Bd) (¢.. 106, §$-d7 Oye. 
c. 152, §§ 24, 26—De Stefano v. Alpha — 
Lunch Co. of Boston, 30 N.H.2d 827. 

308 Mags. 38. rama J i 
Va. Where it appeared that div 
sales manager authorizedly maintained 
office in his apartment, that in search- — 
ing for large sized business enyelor 


tah 


that he called upon a physician, 
tentative diagnosis of thrombophle 
was made, and that the squatting p 
tion traumatized the right saphe 
vein, thereby causing phlebitis, th 
vision sales manager was entitle 
compensation on ground that he 
tained an “accident” which “arose 
of and in course of employment.” 
1936, §§ 1887(2) (d), 1887(26). 
Bakery v. Kendrick, 11 S..2d 
350 peas 


was an accident. Comp.St.1929, § | 
101 et seq., as amended.—Stevenso1 
Lee Moor Contracting Co., 115 P. 
342, 45 N.M. 354. yee 
els Weegee 
La.App. Though the compensat 
law will permit an injured empl 


disabled in order to permit reco 
Act No. 20 of 1914.—Stanford y. 

& Wolfe, 199 So. 608. Bis Mice 

Mass. Where employee in ci 
pital contracted tuberculosis 
course of employment i 
ward, and there was no evidence > 
the channel of infection was other 
than the ‘nose and mouth into whi 
germs were carried by natural t 
respiration, employee’s death was 
sult of ‘disease’ and not compensab 
“personal injury” within Workmen’ 
Compensation Act.—Smith’s Case, 3( 


H.2d 536, 807 Mass. 516. 


acids and chemicals inhaled by 
ployee while working in employer’s” 
chemical plant was not the result of a 
compensable ‘accident’ so as to : 
clude employee from maintaining 
common-law action therefor. N.J.S. 
34 :15-7 et seq.—Dailey v. Mutual. 
ical Co. of America, 19 A.2d 77 
N.J.L. 426, affirming 16 A.2d 55’ 
N.J.L. 465. ihe as aa 

N.J.Sup. Tuberculosis is not a com i 
pensable disease unless, as frequent] 
happens, it results from ‘accident’ a 
the term is used in Workmen’s , 
pensation Act, N.J.S.A. 34:15-1.—Daile: 
v. Mutual Chemical Co. of Americ 
16 A.2d 557, 125 N.J.L. 465 
A,2d 778, 126 Ae 426. 


§ 352 ‘ 
Typhoid resulting from 


N.J.Com.PI, 
an accident is compensable under | 
Workmen’s Compensation Act. N.J.S. © 


A, 34:15-1 et seq.—Bobertz v. Hillside — 
Tp., 14 A.2d 495, 18 N.J.Mise. 399, re= 
versing determination. 9 A.2d,.689, 17 © 
N.J.Misc. 396, affirmed 15 A.2d 796, 125 4 
N.J.L. 321. 

§ 353 


Pa.Super. Neurosis resulting from 
an accidental injury is compensable. 77 xi 
P.S, §§ 411, 481.—Holobinko v. Moshan- } 
non Smithing Coal Co., 21 A.2d 440. 

§ 355 

La. The mere fact that a workman 
develops heart’ disease while employed 
by another does not entitle him to com- 
pensation, but there must be an “acci- 
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5 dent” to furnish the basis of any such 

claim, that is to say, something sudden, 

F undesigned, or unexpected, and that ac- 

cident must either cause or aggravate 

the disease which is the cause of the 

disability.—Nickelberry y. Ritchie Gro- 

cer Co., 200 So. 330, 196 La. 1011, af- 
firming 199 So. 415. 

Neb. Where an employee suffers an 
accident in course of his employment, 
producing a coronary thrombosis as a 
direct result, disability resulting there- 

: from is compensable. Comp.St.1929, § 
a 48-101 et seq.—Schirmer v. Cedar Coun- 
ty Farmers Telephone Co., 296 N.W. 
Be gin 57 
a p.0.N.Y. An “occupational disease’”’ 
is one which results from the nature 
‘of the employment and by nature is 
meant not those conditions brought 
about by the failure of the employer 
to furnish a safe place to work, but 
eonditions to which all employees of 
a elass are subject, and which pro- 
- duces the disease as a natural incident 
of a particular occupation and attach 
to that occupation a hazard which dis- 
oan eemishes it from the usual run of oc- 
--cupations and is in excess of the 
‘hazard attending employment in gen- 
eral. Longshoremen’s and Harbor 
Workers’ Compensation Act, 83 U.S, 
C.A. § 901 et seq.—Chausse y. Lowe, 35 
F.Supp. 1011. 

CaLApp. ‘Silicosis’, ‘which is an 
“occupational disease’, is a disease of 
‘ the lungs due to silica dust.—Morri- 
son vy. Industria] Accident Commission, 
Peto P.2d 767. 

_—- - Ga.App. An occupational or indus- 
trial disease is not compensable under 
the Compensation Act. Code 1933, § 
114-102.—Lumbermen’s Mut. Casualty 
mee Cony. Tuynuch, 11 S.E.2d 699. 
 Ga.App. An “occupational disease” 
, or “industrial disease’? is one caused 
by, or especially incident to, a par- 
- ticular employment, and is a diseased 
- condition arising gradually from the 
character of the work in which the 
employee is engaged, that is, a disease 
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ognized to be incidental thereto. 
1933, § 114-102.—Lumbermen’s : 
Casualty Co. v. Lynch, 11 S.H.2d 699. 
 Ga.App. Generally, diseases result- 
ing from unusual and unexpected in- 
Ba halation of gas fumes or dust, result 
from “accident” within meaning of the 
Compensation Act, but where injury 
is the natural result of the existence 
of conditions necessarily incidental to 
the work being performed, as where 
; the resulting diseases are occupational 
diseases, they do not result from “ac- 
cident” and are not compensable. Code 
~=-1933, § 114-102.—Lumbermen’s Mut. 
-/ Casualty Co. v. Lynch, 11 S.H.2d 699. 
Idaho. The Occupational Disease 
Compensation Law is a departure from 
the original Compensation Law, and is 
intended to include certain occupational 
____ diseases in list of compensable accidents 
+ not theretofore covered. Laws 1939, 
 ¢. 161.—Habera v. Polaris Mining Co., 
> 108! P.2d 297. 
es Idaho. Where mining company em- 
as ployed workman with understanding 
that he could remain in its employ 
_-—s only if he passed a_ successful “pre- 
— employment examination’ and the ex- 
amination given 20 days later disclosed 
workman was afflicted with nondisab- 
ling silicosis, workman could not re- 
cover compensation under Occupational 
Disease Compensation Law from com- 
a pany, since an employee suffering from 
_ silicosis, whether disabling or nondis- 
-abling, must have been exposed to the 
hazards of the disease during a period 
of 60 days or more in employment of 
employer to be entitled to compensa- 
? tion under Occupational Disease Com- 
pensation Law. Laws 1939, c. 161, 
“ Pp. 289, 290, 292, 293, §§ 43-2104(11), 
| 43-2107, 43-2109, 43-2116, 43-2117, 43- 
2119, 43-2120, 43-2121, 43-2122.—Hab- 


era vy. Polaris Mining Co., 108 P.2d 
PASM, 
Idaho. Where mining company told 


workman before he commenced work 
that he would be required ‘to take a 
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the hazards of the employment 45 days 
at most, because the examination 
showed that he was suffering from 
silicosis, r 
compensation under Occupational Dis- 
ease Compensation Law, though more 
than 60 days had elapsed between date 
on which workman was hired by com- 
pany and date on which he was dis- 
charged. Laws 1939, c. 161. adding 
Code 1932, §§ 43-2101 to 43-2132, 43- 
2107, 438-2109. 43-2122—McLean  v. 
Hecla Mining Co., 108-P.2d 299. 

Idaho. That a mining company put 
wet drilling equipment into general use 
in its mines and that less silica-laden 
dust was produced by such wet drilling 
than where dry drilling was done did 
not prevent recovery of compensation 
by claimants, who had been employed 
as underground miners, for silicosis, or 
prove that silicosis was an “occupa- 
tional disease” inhering in employ- 
ment. Code 1932, §§ 43-901 et seq., 43- 
1810.—Howard v. Texas Owyhee Min- 
ing & Development Co., 115 P.2d 749. 

Silicosis contracted by miners while 
working underground was not an “oc- 
cupational disease” under statute, but 
was compensable, although mining 
company had put wet drilling equip- 
ment into general use in mine, where 
mine was not provided with any me- 
chanical ventilation, and company did 
not install exhaust pipes or filters and 
did not provide masks for underground 
workers. Code 1932, §§ 43-901 et seq., 
43-1810; Laws 1939, ¢e. 161.—Howard 
v. Texas Owyhee Mining & Develop- 
ment Co., 115 P.2d) 749. 

Ill. To render employee’s death com- 
pensable as resulting from “occupa- 
tional disease’, hazard cannot be one 
to which workmen are equally exposed 
outside employment, disease must be 
incidental to character of employer’s 
business and arise out of relation of 
employer and employee, and it must 
originate in risk connected with em- 
ployment and flow from such source 
as natural consequence, though it need 
not be foreseen or expected. Smith- 
Hurd Stats. c.. 48, § 172.6.—Stewart 
Warner Corporation v. Industrial Com- 
mission, 33 N.E.2d 196, 376 Ill. 141. 

Ind.App. Disability caused by claim- 
ant suffering Dupuytren’s contraction 
as result of palms of claimant’s hands 
being subjected to series of traumatic 
concussions over period of years while 
claimant, in course of employment as 
a riveter’s helper, held a dolly bar 
against rivets driven by air hammer, 
was not result of an “occupational dis- 
ease’, since it could not be said as 
matter of law that condition from 
which claimant suffered was usual in- 
cident or result of employment in 
which claimant was engaged. Burns’ 
Ann.St. 1940, vol. 8, §§ 40-1201 et seq., 
40-1701.—American Maize Products Co. 
vy. Nichiporchik, 29 N.B.2d 801. 


Mich. Bursitis suffered by employee 
engaged in filling and labeling medicine 
bottles, which resulted from “process” 
or method in which she was required 
to perform her duties, was compensable 
as an “occupational injury or disease’. 
Comp.Laws Supp.1940, §§ 8485-1, 8485- 
2, subd. 26.—Kalee v. Dewey Products 
Co., 296 N.W. 826, 296 Mich; 540. 

Bursitis suffered by employee en- 
gaged in filling and labeling medicine 
bottles was compensable as an ‘oceu- 
pational injury or disease’, although 
disability was not caused by rubbing 
or pressure applied externally by proc- 
ess itself, but arose solely from inter- 
nal rubbing and pressure of bones and 
bursa sac. Comp.Laws Supp.1940, §§ 
8485-1, 8485-2, subd. 26—Kalee v. 
Dewey Products Co., 296 N.W. 826, 296 
Mich. 540. 

Mich. Under occupational diseases 
amendment listing under ‘disabilities 
arising from” the various occupational 
diseases and opposite each disease in 
column headed “caused by’? occupations 
or processes by which disease may be 
caused, followed by provision for com- 


workman could not recover | 


by”’ 
1937, 
Stove & Furnace Co., 297 N.W. 475, 297 


No. 61.—Sutter v. Kalamazoo 
Mich. 226. 

Mich. Where employee was employed 
as a molder in a room adjoining one 
used for grinding of metal and sand 
blasting of castings which was not, 
part of molder’s work and as a result 
of the improper ventilation of foundry, 
employee died as result of bilateral dif- 
fused pneumoconiosis .and silicosis and 
active proliferated tuberculosis with 
cavitation, if pneumoconiosis was chief 
cause of death such disease was not 
caused by “quarrying, cutting, crush- 
ing, grinding or polishing of metals”, 
within the occupational disease act so 
as to authorize a compensation award 
for employee’s death. Pub.Acts 1937, 
No. 61, §§ 1(c), 2. Comp.Laws 1929, § 
8341.—Sutter v. Kalamazoo Stove & 
Bur oace Co., 297 N.W. 475, 297 Mich. 


Mich. Under express provisions. of 
occupational disease amendment, dis- 
ability arising from hernia reeent in 
origin and resulting from a strain aris- 
ing out of and in the course of employ- 
ment was made compensable. Pub.Acts 
1937, No. 61, § 2, subd. 28—Brozozow- 
ski v. Swedish Crucible Steel Co., 298 
N.W. 485, 298 Mich. 146. 

N.M. An employee’s attack of pneu- 
monia was not an “occupational dis- 
ease”, that is, a disease gradually con- 
tracted in the ordinary course of em- 
ployment and due wholly to causes and 
conditions that are normal and con- 
stantly present and known from experi- 
ence to be incidental to and character- 
istic of the particular occupation, where 
employee was furnished with an old de- 
fective truck that emitted excessive 
gases and fumes which he breathed 
while operating truck, thus precipitat- 
ing the activity of pneumococcic germs 
and resulting in pneumonia.—Steven- 
son _v. Lee Moor Contracting Co., 115 
P.2d 342, 45 N.M. 354. 


N.¥.App.Div. Where butcher was 
required to go in-and out of refrigera- 
tor cooler and to be subjected to sharp 
variations in temperature, pneumonia, 
which developed after the butcher suf- 
fered a sudden chill while he was in 
the cooler, resulted from an “accident” 
and was an “occupational disease’, and 
death of the butcher which resulted 
therefrom was compensable. Work- 
men’s Compensation Law, § 1 et seq.— 
Wolfe v._ Brohman, 22 N.Y.8.2a 403. 
260 App.Div. 816. 

Pa.Com.Pl. Prior to January 1, 1938, 
there was no provision in the Work- 
men’s Compensation Act for disability 
or death resulting from those occupa- 
tional diseases most common to the 
industries of our State, the employe or 
his widow and children had to proceed 
in an action at law. However, this 
omission was remedied by the Act of 
1937, P.L. 2714, 77 B.S. § 1101 et seq. 
That act provided compensation for oc- 
gupetiene SBCA ES, among them sili- 
cosis.—_Silva v. Erie Forge Co., 23 i 
77, 55 York 45, & we 

Pa.Com.Pl. Under the Workmen’s 
Compensation Act of June 2, 1915, P. 
L. 736, 77 P.S. § 1 et seq., and the Oc- 
cupational Disease Compensation Act of 
July 2, 1937, P.L. 2714, 77 PS. § 1101 
et seq., where decedent employee's ex- 
posure to occupational disease occurred 
and terminated prior to the date the 
Occupational Disease Compensation Act 
went into effect, though decedent’s dis- 
ability began after such date, deced- 
ent’s representative may recover under 
the Occupational Disease Compensa- 
tion Act, and, hence, under the Work- 
men’s Compensation Act.—McIntyre vy. 
EH. J. Lavino & Co., 57 Montg. 288. 


way iP 
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ecupational Disease 
» supra, 77 Ss. 
3, the e when the disability occurs 

from occupational disease shall be 

deemed to be the date of the injury or 
- accident.—McIntyre y. BE. J. Lavino & 
Co., 57 Montg. 288. « 

Where, under the Workmen’s Com- 
pensation Act of June 2, 1915, P.L. 
786, 77 P.S. § 1 et seq., and the Occu- 
pational Disease Compensation Act of 
July 2, 1937, P.L. 2714, 77'P.S. § 1101 
et seq., the parties have, prior to the 
time of the disability, waived their 
common law defenses and their right to 
a trial by jury, they may not, after 
the disability begins, assert such rights 
under the Fourteenth Amendment to 
the Constitution of the United States 
and art. I, § 6 of the Constitution of 
the Commonwealth of Pennsylvania, P. 
S., respectively.—MclIntyre v. BH. J. La- 
vino & Co., 57 Montg. 288. 

In such case, such waiver is valid 
even though the exposure to ocecupa- 
tional disease may have occurred before 
the Occupational Disease Compensation 
Act, 77 P.S. § 1101 et seq., went into 
effect. provided the actual disability 
occurred thereafter.—McIntyre v. Hh. J. 
Lavino & Co., 57 Montg. 288. 

In such case, a finding that defend- 
ant is liable, though the exposure may 
have occurred before the Occupational 
Disease Compensation Act, 77 P.S. § 
~ 1101 et seq., went into effect, does not 

violate § 17 of the Constitution of the 
Commonwealth, P.S., which prohibits 
the enactment of any law impairing the 
obligation of contracts: the question 
is not one concerning the impairment 
of the obligation of contracts, but, ra- 
ther, one of construction of statute in 
order to determine the obligations un- 
der a contract.—McIntyre v. B. J. La- 
vino & Co., 57 Montg. 288. 

Pa.Com.Pl. Under the occupational 
disease act ‘of 1937, 77 P.S. § 1101 et 
seq., an employer shall be liable for 
the payments prescribed by the act for 
the occupational diseases when disabil- 
ity of an employee, resulting in loss 
of earnings, shall be due to an em- 
ployment in a hazardous occupation, 
and such disability results within two 
years after the last exposure in such 
employment, or in case of death result- 
ing from such exposure, if such death 
oceurs within five years following dis- 
ability from such disease.—Sztamburski 
v. Pittsburgh Terminal Coal Corpora- 
tion, 89 P.L.J. 426. ; 

Tenn.App. An ‘occupational disease” 
or “industrial disease” is a disease 
caused by or especially incident to a 
particular employment and is not with- 
in the scope of the workmen’s compen- 
sation law in Tennessee, Code 1932, § 
6851 et seq.—Steiner v. Spencer, 145 
S.W.2d 547. 

Tex.Civ.App. A _ disability resulting 
from ‘occupational disease’, which is 
a disease acquired by slow, gradual 
process in the ordinary course of em- 
ployment and as an incident thereto 
and which is unlike an ‘accidental in- 
jury’, which is one that can be traced 
to a definite time, place and cause is 
not compensable. Rey.St.1925, art. 
8309, § 1, second subd. 4.—Federal 
Underwriters Exchange v. Hightower, 
142 S.W.2d 963, error dismissed, judg- 

“ment correct. 

- -Tex.Civ.App. A disease acquired in 
the usual and ordinary course of an 
employment, which from common ex- 
perience is recognized to be incidental 
thereto, is an “occupational disease’ 
not compensable under Workmen’s 
Compensation Law. Vernon’s Ann.Civ. 
St. art. 8306 et seq.—Federal Under- 
writers Hxchange v. Price, 145 S.W.2d 
951, error dismissed, judgment correct. 


§ 358 

Iowa. An injury which aggravates 
or aecelerates a physical impairment 
with which émployee is afflicted is 
compensable if death resulted there- 
from at a time earlier than it would 
have occurred had not the injury been 
suffered.—Lindeken v. Lowden, 295 N. 
Ww. 112. ; 

N.J.Dept.Labor. The 
Compensation Act was 


Workmen’s 
intended to 


*" ment, 
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apply equally to those who may be in 
a subnormal state of health and those 
in normal health, and beneficent pro- 
visions of act must be extended alike 
to weak and sick as well as to the 
strong and able go long as those of 
either class, coming under the act, sus- 
tain a compensable accident. 
34:15-1 et seq. —Markiewicz v. Interna- 
tional Milk Co., 17 A.2d 158, 19 N.J. 
Mise. 57. 

Pa.Super. Where a weakened organ 
collapses by reason of some strain on 
it, or a pre-existing chronic condition 
is so aggravated that death or disa- 
bility ensues, but the strain or aggra- 
vation is attributable to some external, 
unexpected, fortuitous, and untoward 
occurrence aside from the usual course 
of events, death or disability is com- 
pensable. 77 P.S. §§ 411, 431.—Minsky 
v. Keystone Wiper & Supply Co., 16 
A.2d. 694, 142 Pa.Super. 414. 

Pa.Com.Pl. Before compensation may 
be awarded there must be a finding 
that the spondylitis condition resulted 
from the accident; that is, either that 
the accident caused the condition or 
aggravated a pre-existing condition re- 
sulting in total disability separate and 
apart from the disability resulting from 
the loss of the use of the leg.—Dermo 
v. Pine Hill Coal Co., 7 Sch.Reg. 178. 


§ 359 

La.App. Fact that usual and ordi- 
nary exertions incident to regular em- 
ployment aggravated a malignant dis- 
ease from which employee was suffer- 
ing and increased pain would not ren- 
der condition compensable, unless some 
accident or unusual and unforeseen 
strain, jar or blow produced or con- 
tributed to the aggravated condition. 
Act No. 20 of 1914, § 2, as amended, 
and § 38, as amended by Act No. 38 
of 1918—Temple v. Martin Veneer Co., 
200 So. 676. 

Where death of employee resulted 
from malignant cancer from which he 
had been suffering for some time prior 
to entering employment, deceased had 
never complained to employer of any 
accident suffered while in its employ, 
and only evidence of accident was 
statement made by deceased to father 
after returning home from work that 
he had hurt himself, death of employee, 
though it may hve been hastened: by 
ordinary exertions of regular employ- 
was not compensable. Act No. 
20 of 1914, § 2, as amended, and § 38, 
as amended by Act No. 38 of 1918.— 
Temple y. Martin Veneer Co., 200 So. 
676. 

Pa.Super. In compensation proceed- 
ing, essential factor to be established 
is a compensable accident, which is 
basis upon which claim must rest, and 
in absence of such foundation, medical 
testimony that an ailment with which 
employee has been suffering has been 
aggravated while performing work 
should not be considered in determin- 
ing whether employee’s disability is 
compensable.—Palinski v. State Work- 
men’s Ins. Fund, 14 A.2d 347, 140 Pa. 
Super. 522. se 


§ 360 
Pa.Super. Whether a claimant’s dis- 
ability is compensable may depend upon 
elaimant’s condition prior to time of al- 
leged disability, and if disability is due 
to natural progress of a disease from 
which claimant is suffering, it is not 
compensable.—Palinski v. State Work- 
men’s Ins. Fund, 14 A.2d 347, 140 Pa. 
Super. 522. ' 
§ 361 


Minn. If an unforeseen accident to 
employee while engaged in performance 
of his work directly causes an injury 
to physical structure of his body, in- 
jury is compensable, notwithstanding 
employee had a natural weakness pre- 
disposing him to such an injury.— 
Stenberg v. Raymond Co-op. Creamery 
Co., 296 N.W. 498. 

Neb. In determination of question of 
causation, disability or death for which 
compensation is claimed may as legiti- 
mately be attributed to accidental in- 
jury where undeveloped and latent 
physical conditions are set in motion 
and accelerated so as to produce final 
result as where same result follows 
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directly from visible yiolence done to 
physical structure of body.—Schirmer — 
Cedar County Farmers Telephone ~ 
Co., 296 N.W. 875. — E 
N.J.Sup. If a pre-existing condition — 
is aggravated by an injury in employ- 
ment, injury is compensable, and: it is — 
not necessary that, the accident com- 
plained of be shown to be the sole 
contributing cause to the injury of the © 
employee.—Dayvis v. Lotz, 20 A.2d 602, 
126 N.J.L. 615. ihe te 
N.J.Dept.Labor. That a cure igs im- — 
possible in ordinary way because of — 
underlying condition of employee does 
not relieve employer of responsibility 
for full consequences of an injury by | 
accident arising out of and in course ~ 
of employment, notwithstanding that 
because of such underlying condition 
the consequences are greater than they ; 
otherwise would be.—Steen v. Dugan 
Bros.,. 17 A.2d 277, 19 N.J.Mise. 79. . 
N.J.Dept.Labor. Under the compen- 
sation act, an employer takes the em- 
ployee subject to his physical condi- 
tion’ when he enters his employment. — 
N.J.S.A. 34:15-7 et seq.—Hertzberg v. 
Kapo Dyeing & Printing Co., 18 A.2 
736, 19 N.J.Mise. 201. aio 
Compensation losses are not made ~ 
wholly for the protection of employees 
in normal physical condition, but for 
those also who are subnormal, N.J.S.A. 
34:15-7 et seq.—Hertzberg v. Kapo 
Dyeing & Printing Co., 18 A.2d 786, 19 
N.J-Mise, 201. F 
Pa.Super. If death of an employee 
had been due to accident in course of | 
employment, right to compensation 
would not be denied because employee _ 
had been afflicted with a malady which 
made him more-susceptible to injury. 
ey ASS 411.—Goettel v. Pittsburgh 
ies Co., 14 A.2d 344, 140° Pa.Super. 


Pa.Super. Where an. employee, hay- 
ing a pre-existing organic weakness, is 
accidentally injured and dies as resu 
of treatment necessitated by the a 
eident, employee’s death is result of a 
compensable “accident”. 77 P.S. §§ 
411, 431.—Crispin v. Leedom & Worrall 
Co., 15 A.2d 549, 142 Pa.Super. 1. ~ 

Where pre-existing organic weakness 
eauses employee to fall, and as result 
of fall employee suffers a disability or 
injury, employee’s disability or injury ~ 
is caused by the fall, and not by the 
pre-existing disease, and the fall eon 4 
stitutes a,compensable ‘accident’, 77 — 
P.S. §§ 411, 431.—Crispin v. Leedom & 
Worrall Co., 15 A.2d 549, 142 Pa.Super. — 


_8.C. Under Workmen’s Compensa- 
tion Act provision defining “persona 
injury’, where an injury aggravates a 
pre-existing condition or disease so 
that the disability is continued for a 
longer period than would normally re- — 
sult from the injury alone, disability 
so resulting is compensable. Act July 
17, 1935,°39 St. at Large, p. 12335%s 7-9 
2(f).—Green v. City of Bennetisviie ae gy 
$.H.2d-334, 197 $'C.°313.° ng 
S.C. Generally, aggravation, accelera- 
tion or lighting up of a _ pre-existing — 
or latent infirmity or weakened physi- 
eal condition may constitute a “dis- 
ability” of such a character as to come 
within meaning of Workmen’s Com- 
pensation Act, even though accident 
would have caused no injury to a 
perfectly normal, healthy 
Code Supp. 1936, § 7035-1 et seq.— 
Ferguson v. State Highway Depart- 
ment, 15 §$.H.2d 775, 197 8.C. 520. 
Tex.Civ.App. That a prior disease 
has weakened the resistance of em- 
ployee and made him more susceptible ‘, 
to an injury does not preclude his re- 
covery under Workmen’s Compensation 
Law for such injury.—Federal Under- 
writers Exchange v. Price, 145 S.W.2d 
951. Error dismissed, judgment correct. 
§ 362 

La. If excessive heat or heavy lift- 
ing or straining although usual and 
customary, or both, cause or contribute 
to a physical breakdown, or accelerate 
its happening, the legal requirements 
necessary to constitute an ‘accident’ 
are present and such cases are com- 
pensable.—Nickelberry y. Ritchie Gro- 


individual. 
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§ 362 

eer Co., 200 So. 330, 196 La. 1011, af- 
i firming 199 So. 415. 

- Pa.Super. That an employee suffered 
from a chronic ailment which made him 
i susceptible to injury from overexertion 
does not defeat his right to compensa- 
tion under Compensation Act, but death 

hastened merely by performance of 
usual work and ordinary duties of em- 
ployee cannot be treated as resulting 
from an injury from accidental means. 
77 P.S. § 1 et seq.—Dolinar v. Pitts- 
burgh Terminal Coal Corporation, 14 
 A.2d 871, 140 Pa.Super. 543. 
_ Pa.Super. Where a weakened organ 
collapses by reason of some strain up- 
on it, or a pre-existing chronic condi- 
tion is so aggravated that death or dis- 
ability ensues, but strain or aggrava- 
tion is attributable to some external 
unexpected, fortuitous, and untoward 
occurrence aside from usual course of 
events, claimant’s death or disability is 
caused by an “accident” within Work- 
men’s ‘Compensation Act. 77 P.S. §§ 
411, 431.—Crispin v.,Leedom & Wor- 
~ rall Co., 15 A.2d 549, 142 Pa.Super. 1. 
_. Pa.Super. Where a weakened organ 
collapses by reason of some strain 
on it, or a pre-existing chronic condi- 
von is so aggravated that death or 
disability ensues, but the ‘strain or 
aggravation is attributable to some ex- 
- ternal, unexpected, fortuitous, and un- 
“toward occurrence aside from the usual 
| course of events, death or disability is 
~ “compensable. 77 P.S. §§ 411, 431.— 
--—s- Minsky y. Keystone Wiper & Supply 
may Co.7/ 16) A.2d 694,142) PaSuper. 414, 
-. Wash. An accident is one ‘arising 
gut of employment” when the required 
- exertion producing the accident is too 
great for the workman undertaking 
the work, whatever the degree of exer- 
tion \or the condition of the workman’s 
‘health. Rem.Rev.Stat. § 7673 et seq.— 
~ McCormick Lumber Co. v. Department 
of Labor and Industries, 108 P.2d 807. 
- Wash. A compensation claimant 
need not show that death of one en- 
gaged in extrahazardous employment 
was caused or contributed to by un- 
usual exertion or strain, but accident 
“arises out of employment’ when the 
required exertion producing the acci- 
dent is too great for the man undertak- 
ing the work, whatever the degree of 
exertion or the condition of workman’s 
_ health.—Sumerlin y. Department of La- 
bor and Industries, 111 P.2d 603. 
ake set § 363 
D.C:/Ky. The aggravation of a pre- 
existing disease which results in dis- 
ability is an “injury” within the Long- 
‘sheremen’s Compensation Act for 
- which the employee is entitled to com- 
pensation, Longshoremen’s and Har- 
es bor Workers’ Compensation Act, 33 U. 
S:C.A. §§ 902-950.—Wood Preserving 
apportion vy. McManigal, 39 F.Supp. 
mt 7 


_D.C.Wash. An employer takes a 
workman ‘as-is’, and hence, if the 
workman has a pre-existing disease 
which is accelerated, aggravated, or 
manifests itself as the result of exer- 
tion incidental to the work in which 
‘the worker is employed, a compensable 
“injury” results within the meaning 
of the Longshoremen’s and Harbor 
Workers’ Compensation Act, though 
the exertion would not have harmed a 
rd person not suffering from the particu- 
Jar disease. Longshoremen’s and Har- 
*y bor Workers’ Compensation Act § 2(2), 


” 


 — $3 U.S.C.A. § 902(2)—Trudenich y. 
‘Marshall, 34 F.Supp. 486. 
one Ariz. Where an accident aggravates 
He a previously existing disease, injured 
os, sperson is entitled to compensation for 
| ‘such aggravation. Rev.Code 1928, § 
_ -~=«:1391 et seqd., as amended.—Paramount 
eye! | a y. Industrial Commission, 106 
et) P.2d 1024 : 
“F Cal.App. A general aggravation of a 
om pre-existing disease is an injury in the 


occupation causing the aggravation.— 
Phenix Indemnity Co. v. Industrial Ac- 

' cident Commission, 107 P.2d 985, 41 
Cal.App.2d 858. 

Idaho. Where injury results partly 
from accident and partly from pre- 
existing disease, it is compensable if 
accident hastened or accelerated the 
ultimate result and it is immaterial 
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that claimant would, even if accident 
‘had not occurred, have become totally 
disabled by disease.—Hamlin v. Uni- 
‘versity of Idaho, 104 P.2d 625. — 

Iowa. An injury that aggravates or 
accelerates a disease is compensable if 
death results from or was hastened by 
the injury.—Guyon y. Swift & Co., 295 
N.W. 185. 

La.App. Where malignant disease of 
employee, which was in dormant state, 
was made active as result of injury 
received at work so as to hasten death 
of employee, the injury would be com- 
pensable.—Temple v. Martin Veneer Co., 
200 So. 676. : 

Neb. The acceleration, aggravation, 
or lighting up of a pre-existing disease 
by an injury may constitute disability 
of a character such as to come within 
meaning of Workmen’s Compensation 
Act. Comp.St.1929, § 48-101 et seq. 
Schirmer yv. Cedar County Farmers 
Telephone Co., 296 N.W. 875. 

N.J.Sup. Where a pre-existing dis- 
ease was caused to become acute or 
flare up and injury resulted therefrom, 
rather than from specific hurts received, 
the injury is compensable, since the 
“proximate cause” is the accident which 
set in motion the undeveloped or latent 
physical defect and sound health at the 
time of injury is not the test. N.J.S.A. 
34:15-1 et seq.—City of Paterson v. 
Smith, 20 A.2d 323, 126 N.J.L. 571. 

N.J.Dept.Labor, The aggravation of 
a diseased bodily condition by trauma 
constitutes a compensable “injury by 
accident”, and, if a diseased condition 
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exists at time of accident and accident — 


‘accelerates disease, ‘such acceleration -is 
an “injury by accident’’ under the act, 
N.J.S.A. 84:15-1 et seq.—Markiewicz v. 
International Milk Co., 17 A.2d 158, 19 
N.J.Misce;. 57. 

N.J.Dept.Labor. To warrant recov- 
ery under the compensation act, it is 
not necessary that the injury flowing 
from the accident be the primary cause 
in initiating the disability, and the re- 
quirements of the act are satisfied if, 
from the evidence, it appears that the 
injury, acting as an exciting or pro- 
vocative cause, aggravates a pre-exist- 
ing diseased condition, and thereby con- 
tributes in hastening its culmination in 
disability or death. N.J.S.A. 34:15-7 et 
seq.—Hertzberg v. Kapo Dyeing & 
i Stapead Co., 18 A.2d 736, 19 N.J.Mise. 


N.D. A stroke suffered by elaimant 
who had high blood pressure was not 
compensable under the compensation 
act, though the stroke occurred from a 
half an hour to an hour after wordy 
altercation engaged in over the conduct 
of business, because of which the claim- 
ant became unduly excited emotionally, 
and though there was testimony that 
emotional disturbance might have ag- 
gravated claimant’s condition so as to 
cause stroke. Comp.Laws Supp.1925, § 
396al et seq.—Sandlie v. North Dakota 
Workmen’s Compensation Bureau, 295 
N.W. 497. 

N.D. Though the acceleration of a 
pre-existing disease by an accident oc- 
curring in the course of employment 
may be compensable, it is the aggrava- 
tion which is compensable, and not the 
pre-existing disease. Comp.Laws Supp. 
1925, § 396a1 et seq.—Booke v. Work- 
men’s Compensation Bureau, 297 N.W. 
779, TO ON.D. 724, 

Ohio. In order to authorize a com- 
pensation award for death of an em- 
ployee, on ground that compensable 
injury accelerated a diseased condition 
and hastened death, the diseased con- 
dition must be shown to have existed 
at time of injury. Gen.Code, § 1465- 
82.—Hoppe v. Industrial Commission of 
Ohio, 30 N.H.2d 703, 137 Ohio St. 367. 

Pa.Super. Where an employee in 
course of employment is performing 
hard labor, of same kind and in same 
manner as he has been doing, and 
death results from natural development 
of a pre-existing disease, death is not 
result of a compensable “accident’’, even 
though it may have been precipitated 
by employee’s work. 77 P.S. § 411.— 
Goettel v. Pittsburgh Coal Co., 14 A, 
2d 344, 140 Pa.Super. 516. 

Pa.Super. Where employee 


has a 
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occurrence, 
ability is not 

Workmen’s Compensation Act. 77 PS. 
§§ 411, 431.—Crispin v. Leedom & Wor- 
rall Co., 15 A.2d 549, 142 Pa.Super. 1. 

Where there is an accident to em- 
ployee, fact that employee .is suffering 
from chronic ailment which renders 
him more susceptible to injury will 
not bar compensation. 77 P.S. §§ 411, 
431.,—Crispin vy. Leedom & Worrall Co., 
15 A.2d 549, 142 Pa.Super. 1. 

Pa.Super. A disability ‘which has 
been merely hastened by the effect of 
hard labor, performed in usual way, 
upon an organ or organs impaired by 
a disease other than an occupational 
one, is not compensable.—Query v. Al- 
legheny Pittsburgh Coal Co., 15 A.2d 
564, 141 Pa.Super. 517. 

Pa.Com.Pl. A greater susceptibility 
to injury by reason of an existing phy- 
sical condition does not deprive an em- 
ployee of compensation if injury is in- 
flicted.—DeHsch v. Borough of Emmaus, 
19 Leh.L.J. 36. 

S.C. Under Workmen’s Compensa- 
tion Act provision defining “personal 
injury’, where an injury aggravates a 
pre-existing condition or disease so 
that the disability is continued for a 


‘longer period than would normally re- 


sult from the injury alone, disability. 
so resulting is compensable, Act July 
17, 1935, 39. St..at- Large;.p<.1233)'§: 
2(f).—Green vy. City of Bennettsville, 
15.S8.B.2d 334,197 S.C. 318. 


8.C. Although an injury aggravates - 


a pre-existing condition or disease so 
that disability is continued for a longer 
period than would normally result from 
the injury alone, such disability is 
compensable. Code Supp.1936, § 7035-1 
et .seq.—Ferguson y. State Highway 
Dep ene 15 SiPy205 075 col oie. ee 

Tex.Civ.App. An injury aggravating 
arthritic condition of employee’s back 
to extent of producing incapacity is 
compensable, notwithstandin fact 
that arthritis in time antontibated to 
by injury would have caused _ inca- 
pacity —Texas Indemnity Ins. Co. vy. 
Godsey, 143 S.W.2d 639, error refused. 

Va. In workmen’s compensation 
case, causal connection is established 
when it is shown that an employee has 
received a compensable injury which 
materially aggravates or accelerates a 
pre-existing latent disease which be- 
comes the direct and immediate cause 
of injury.—Hall’s Bakery v. Kendrick, 
11 S.B.2d 582. Baa 


§ 

Neb. Where an employee, while en- 
gaged in work of his employment, ag- 
gravates or accelerates the condition of 
diseased blood vessels, thereby causing 
death or disability, it may constitute 
an ‘injury’? within meaning of work- 
men’s compensation act, and the accel- 
eration or aggravation of an employee's 
heart condition thereby causing death 
or other disability. may constitute 
physical harm of such ‘character as to 
come within meaning of the act. 
St.1929, § 48-101 et seq.—Schirmer vy. 
Cedar County Farmers Telephone Co., 
296 N.W. 875. 

N.Y.App.Diy. An award of compen- 
sation based upon a finding that claim- 
ant had an advanced pre-existing coro- 
nary arteriosclerosis and a myocardial 
infract was unauthorized, where claim- 
ant claimed to have been injured while 
pulling a tree out of a truck but did 
not show that anything. occurred which 
was different from claimant’s usual 
work, since award was based on a dis- 
ease which did not result from ‘“acci- 
dental injury.”—Dworak y. E. Green- 
baum Co., 25 N.Y.S.2d 829, 261 App. 
Div. 1022. . 


§ 36 
La. The mere fact that a workman 
develops heart disease while employed 
by another does not entitle him to com- 
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disability FW letelberes y. Ritchie Gro- 
cer Co., 200 So. 330, 196 La. 1011, af- 
firming. 199 So. 415. 

Neb. Where an employee, while en- 
gaged in work of his employment, ag- 
gravates or ‘accelerates the condition of 
diseased blood vessels, thereby causing 
death or disability, it may constitute 
an “injury” within meaning of work- 
men’s compensation act, and the ac- 
celeration or aggravation of an em- 
ployee’s heart condition thereby caus- 
ing death or other disability may con- 
stitute physical harm of such character 
as to come within meaning of the act. 
Comp.St.1929, § 48-101 et seq.—Schir- 
mer vy. Cedar County Farmers Tele- 
phone Co., 296 N.W. 875. 

N.J.Sup. Where wheel of furnace pot 
became caught in an irregularity in 
floor requiring furnace man to exert 
unusual strain to extricate it and he 
moved pot to its proper position and 
started ladling therefrom after which 
he withdrew to office a few feet distant 
where he died from heart failure some 
12 to 15 minutes after moving pot, 
physical effort exerted in extricating 
the pot which was an excessive strain 
on employee’s heart already seriously 
impaired by disease was an accidental 
strain of the heart entitling widow to 
compensation for employee’s death. N. 
J.S.A. 34:15-1 et seq—Molnar v. Amer- 
ican Smelting & Refining Co., 21 A.2d 
Diet i eNO LS: 


N.J.Dept.Labor. An accidental strain 
of heart previously weakened by dis- 
ease may be a compensable injury 


where accident arises out of and in 


course of employment. N.J.S.A, 34:15- 
1 et seq.—Mergelsberg v. Brick Church 
Buick Co., 17 A.2d 152, 19 N.J.Misc. 

N.Y.App.Div. An award of compen- 
sation based upon a finding that claim- 
ant had an advanced pre-existing cor- 
onary arteriosclerosis and a myocardial 
infract was unauthorized, where claim- 
ant claimed to have been injured while 
pulling a tree out of a truck did not 
show that anything occurred which was 
Gifferent from claimant’s usual work, 
since award was based on a disease 
which did not result from ‘accidental 
injury’’.—Dworak y. E. Greenbaum Co., 
25 N.Y.S.2d 829, 261 App.Div. 1022. 

Pa. The disability resulting from 
strain incident to pushing a loaded 
truck of some 1800 pounds out of an 
elevator which had stopped about an 
inch below the floor level by an em- 
ployee, 58 years of age suffering from 
a chronic arteriosclerotic condition of 
the heart did not result from an “acci- 
dent” so as to be compensable. 77 
P.S. § 1 et seq.—Crispin v. Leedom & 
Worrall Co., tna Casualty & Surety 
Co., Intervener, 19 A.2d 400, 341 Pa. 
325. reversing Crispin v. Leedom & 
Worrall Co., 15 A2d. 549, 142 Pa.Super. 
a 


Pa.Super. The _ disability of em- 
ployee, who at time of alleged injury 
had a pre-existing arteriosclerotic type 
of heart affection, after assisting in 
pushing loaded truck out of an ele- 
vator ‘was compensable as the_ result 
of an “accident”, though incurred while 
performing labor in usual way, and 
without unusual exertion, where it ap- 
peared that effort caused a cardiac 
strain. 77 P.S. §§ 411, 481.—Crispin v. 
Leedom & Worrall Co., 15 A.2d 549, 142 
Pa.Super, 1. 

Pa.Super. Death of mine employee, 
who was afflicted with coronary steno- 
sis which had progressed to stage 
where it was apt to cause his death at 
any time with or without exertion, 
while pushing two empty mine cars, 
in performing his usual work, was | not 
compensable, since there was no “ae- 
cident’ in course of employment. 77 
P.S. §§ 411, 431.—Nolker v. Ford Col- 
lieries Co., 15 A.2d 557, 142 Pa.Super. 
18. 
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f his regular . 

with exertion incident the eto ‘at time 
of commencement of disability consist- 
ing of aggravation of pre- -existing heart 
condition would not render the injury 
“accidental” so as to be compensable. 
—Query v. Allegheny Pittsburgh Coal 
Co., 15 A.2d 564, Aeagn Super. 517. 


Tex.Civ.App. Where employee’s pre- 
vious burns and resulting skin disease 
merely made employee more susceptible 
to subsequent oil poisoning as result 
of being saturated with oil, the Work- 
men’s Compensation Law provision that 
where two injuries contribute to the 
same incapacity, the employee can 
only recover the compensation to which 
the subsequent injury would have en- 
titled him had there been no prior in- 
jury was inapplicable. Vernon’s Ann. 
Civ.St. art. 8306, § 12c—KFederal Under- 
writers Exchange y. Price, 145 S.W.2d 
951, error dismissed, judgment correct. 

Tex.Civ.App. The Workmen’s Com- 
pensation Act provision that if. an em- 
ployee who has suffered previous in- 
jury shall suffer subsequent injury re- 
sulting in incapacity to which both in- 
juries or their effects have contributed, 
insurer shall be liable because of sueh 
injury only for compensation to which 
subsequent injury would have entitled 
injured employee had there been no 
previous injury, refers to injuries oc- 
curring before or concurrently with in- 
jury for which compensation is sought 
and not afterwards. Vernon’s Ann.Civ. 
St. art. 8306, § 12c.—Southern Under- 
writers v. Grimes, 146 S.W.2d 1058, 
error dismissed, judgment correct. 

Tex.Civ.App. To be material in de- 
termining award of compensation, pre- 
vious injury to employee must have 
contributed to present incapacity. Ver- 
non’s Ann.Civ.St. art. 8306, § 12¢c.— 
Southern Underwriters v. Mowery, 147 
S.W.2d 834, error dismissed, judgment 
correct. 
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Ky. If it were true that work em- 
ployee was performing at time of his 
death was an active contributing agen- 
ey bringing about his sudden death, 
so as to make the occurrence “trace- 
able partly to pre-existing disease and 
partly to accidental injury,” the Work- 
men’s Compensation Board was requir- 
ed to apportion the proper award ac- 
cordingly by attributing the loss be- 
tween the contributing effect of the 
pre-existing disease and the contribu- 
ting effect produced by the work, when 
the results of the work were of the 
nature and kind that are compensable 
under the Compensation Act. Ky.St. 
§ 4880 et seq.—Fannin vy. American 
Rolling Mill Co., 144 S.W.2d 228, 284 
Ky. 188. - 

§ 370 


La. If excessive heat or heavy lift- 
ing or straining although usual and 
customary, or both, cause or contribute 
to a physical breakdown, or accelerate 
its happening, the legal requirements 
necessary to constitute an ‘‘accident’”’ 
are present and such cases are com- 
pensable.—Nickelberry v. Ritchie Gro- 
cer Cos’ 200/580: SSO yuLoOu as LO Ie 
affirming 199 So. 415. 


Mass. The gradual wearing out of 
the body through years of toil is not 
a “personal injury” within Compensa- 
tion Act. G.L.(Ter.Ed.) ¢. 162, 26.— 
Belezarian’s Case, 31. N.H.2d 4, 307 
Mass. 557. 

Mo. The fact that exertions normal- 
ly incident to employment hasten dis- 
ability of employee does not render 
such disability ‘accidental” within 
meaning of Workmen’s Compensation 
Act. Rev.St.1939, §§ 3691, 3695, Mo.St. 
Ann. §§ 3301, 3305, pp. 8232, 8238,— 
State ex rel. Hussman-Ligonier Co. v. 
Hughes, 153 S.W.2d 40, quashing rec- 


ord Juhl v. Hussman-Ligonier Co., 146 
S.W.2d 106. 

N.J.Dept.Labor. Where employee in 
performing housework sustained in- 


jury consisting of sprain of lower back 
caused by lifting a heavy sofa while 
cleaning living room, the injury was 
compensable on theory that it was the 


Aers' 


exertion, 


result of an industria 
Stewart v. Brant, 17 a. 275, 
Mise. 37. 

Pa.Super. “Overexertion” 
include an effort of an employee onde 
narily required as part of his labors, 
and where an employee, at time of over- — 
is engaged in hard work of — 
same kind and intensity as is usually. eK 
and regularly performed, overexertion 
is not of itself a compensable ‘“acci- 
dent’”.—Palinski v. State Workmen’ ) 
hee Fund, 14 A.2d 347, 140 Pa. Super. 

Pa.Super. Disability of an employee 
resulting from exertion occasioned b 
an act involving sustained muscula 
effort is not a compensable “accid nt 
under Compensation Act, if act i 
the same kind and quantity and done 
in the same manner as it has been per. 
formed in the past. 77 P.S. § 1 chats 
—Dolinar y. Pittsburgh Terminal Coal. 


Corporation, 14 A.2d 871, 140, 
Super. 548. ag Ge 
Pa.Super. Where emblod te s hh 


gives out, or some other organ is 
juriously ‘affected, by reason of an ‘un 
usual exertion, such combination | 

circumstances constitutes an “acciden 
within Workmen’s Compensation Ac 
77 B.S. §§ 411, 431.—Crispin y. Leedc 
& Worrall Co., 15 A.2d 549, Wis: ss 
Super. 1. 


tensity as has been eee sna 
ally performed by an employee, is 
of itself an “accident” and performa: 
of hard labor of the same kind 

in the same manner as an employee | 
been doing is not of itself ‘“overexe: 
tion.’—Query y. Allegheny Pittsburg 
Coal Co',°15 A.2d 564, 141 ee ( 


517, 
Where 


Pa.Super. employee's - hea 
gives out, or some other organ i 
juriously affected by reason of a : 
usual exertion, such combination of i 
cumstances constitutes an ‘‘accid 2i 
within Workmen’s Compensation <A 
77 B.S. §§ 411, 481.—DeEsch vy. Boroug 
ee 1g A.2d 89, 148 Pa.Supe te 


R.I. An injury by ‘accident’ 
physical structure of the body, w 
the Workmen’s Compensation Act, ni 
not be result of external violence | 
may result internally from overexer 
tion or excessive heat. Gen.Laws 
ce. 300.—Barker v. Narragansett R. 
Ass’n, 16 A.2d 495, reargument den 
17 A.2d))23: 

S.C. Under Workmen’s Compens: 
tion Act provision defining “personal ~ 
injury’, word “accident” refers to the 
cause of the injury and is an unlooke 
for mishap or untoward event which is 
not expected or designed by the per-— 
son who suffered the injury, and it — 
implies that there was an external ac 
or occurrence which caused the inju 
or death, and contemplates an event ni 
within one’s foresight and expectati 
and may be due to purely ‘accidental 
causes or may be due to oversight and~ 
negligence, carelessness, not willful, 
fatigue, or to miscalculation of the 
fects of voluntary action. Act ay i 
1935, 39 St... at“adrge, "pS d233.— Se or 
“Green y. City of Bennettsville, 15 8. 
2d 334, 197 SC. 3138. 
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Minn. Injury, due to strain which is 
of a greater degree than that usual and 
customary in the scope of the employ-- 
ment, is an “accidental injury” within ~ 
the meaning of the compensation act. 
Mason’s Minn.S8t.1927, § 43826(bh).— 
Brown vy, Minneapolis” Board of Fire — 
Underwriters, 299 N.W. 

Pa.Super. A sudden and undesigned 
internal violence can be so _ inflicted 
upon physical structure of an employee 
by a twist, sprain, or the like, as to : 
amount to an “accident” within mean- 
ing of Workmen’s Compensation Act, ; 
even when performing labor in a usual 
manner and without overexertion. 77 


P.S. §§ 411, 431.—Crispin vy. Leedom & 
Worrall Co, 15 A.2d 549, 142 Pa. 
Super. 1 

Pa.Super. A sudden and undesigned 


internal violence can be so. inflicted 


. WOR 


iy 
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upon physical structure of an employee 
oy aes, sprain, or the like, even 
when performing labor in the usual 
way, as to amount to a compensable 

' “sccident”. 77 P.S. § 411.—Ferraro Vv. 
Pittsburgh Terminal Coal Corporation, 

ey 15 A.2d 559, 142 Pa.Super, 22. . 

é Pa.Super. Where an employee in the 

a 

. 


at 


- eourse of his employment sustains a 
sprain or strain, causing an injury 
‘ to the physical structure of the body, 
5 eyen though incurred when performing 
labor in the usual manner and without 
overexertion, a compensable “accident 
exists.— Query v. Allegheny Pittsburgh 
‘Coal Co., 15 A.2d 564, 141 Pa.Super. 
fee rl. 
_. Pa.Com.Pl. An 


i) 


ty 
* 


injury by accident 
may occur in the course of the normal 
; duties of an employee and without 
— over-exertion when a strain, sprain oF 
twist causes a break or sudden change 
in the physical structure or tissues of 
the body.—Collins v. State Workmen's 
Siting: und, 3 Fay-L.J. 279. : 
i) ‘Pa.Com.Pl. The unusual exertion rule 
only requires that the exertion be 
greater than is usually called for in 
the customary work of the employee.— 
r DeHsch v. Borough of Emmaus, 

», Leh.Lid. 36. 
See Theed, In re, [1940] 3 Dom.L.R. 
35; Workmen’s Compensation Board v. 
 -Theed [1940] 3 Dom.L.R. 561. 


, § 372 : 
A rupture of blood vessel in 
employee’s brain as result of lifting 
and straining on drill stuck in hole 
was personal injury by “accident”, 
though he was doing work he expected 
Be o in manner contemplated and 
; slip, or stumble on 
Seg Ne 
operated by him. § - 
~ Tbo1, ‘as amended by Laws 1939, ©¢. 
- 161, § 1—Pinson v. Minidoka Highway 
iS  Dist., 106.P:2d1020. 
i “Mich. The rupturing of a blood ves- 
My sel in an employee’s stomach, caused 
by overexertion when several fellow 
employees assisting employee in lifting 
heavy conveyor failed to lift in unison, 
‘constituted a compensable “accidental 
injury’? under. Compensation Act.— 
 ‘Grassweller v. Briggs Mfg. Co., 293 N. 

i W. 711, 294 Mich. 443. 

; Mo.App. Disability from coronary 
occlusion. precipitated by lifting a 
bucket of water was caused by “‘acci- 
dent”? within the Workmen’s Compen- 
gation Act. Mo.St.Ann. §§ 3301, 3305 
-' (b), pp. 8232, 8238.—Juhl v. Hussman- 
i Ligonier Co., 146 S.W.2d 106. 

—-  N.J.Sup. Where the performance of 
- manual labor in course of employment 
entails a strain upon the heart without 
which death would not have occurred 
. but in consequence of which, combined 


- with causes disassociated with the em- 


eg. 
an Idaho, 


Hen 4 


_ ployment, death occurs, the labor re- 
sulting in strain constitutes an “acci- 
dent” within meaning of the Employ- 
ers’ Liability Act. N.J.S.A. 34:15-1 et 
seq.—Molnar v. American Smelting & 
Refining Co., 21 A.2d 213, L270 p Ned de 
118. 
'""N.J.Sup. An employee, who suffers 
an accidental strain of the heart by 
doing work which calls for unusual 
‘strain, effort, or exertion, may recover 
compensation. under_the compensation 
aCe ON JeSeA, 34315=1 (et «seq.-Ran- 
dolph v. Woman’s Club of Bloomfield, 
OT vAL2d) 324\' 127° N.J.L. 49. 
N.J.Dept.Labor. Production manager 
of dyeing and printing company, who, 
when important customer called for 
rush order which was not quite ready, 
in an effort to prevent any unnecessary 
delay, seized a roll of silk weighing 
approximately 75 pounds, and, holding 
it upright against his. chest, proceeded 
to carry it to a nearby elevator to a 
place where it was to be taken for fur- 
ther processing, and who, while doing 
so, suffered a coronary thrombosis re- 
sulting in cardiac impairment, , sus- 
tained the cardiac impairment as result 
of an “accident arising out of and in 
course of employment” within meaning 
of the Compensation Act. N.J.S.A. 34> 
15-7 et seq.—Hertzberg v. Kano Dyeing 
& Printing Co., 18 A.2d 736, 19 NJ. 
Wise. 201. 
Pa.Super. Where 


employee’s heart 


MEN'S COMPENSATIO: 


ives out, or some other organ is in- 


uriously affected, by reason of an un-- 


usual exertion, such combination of 


within Workmen’s Compensation Act. 


77 PS. §§ 411, 431.—Crispin v. Leedom > 
& Worrall Co., 15 A.2d 549, 142 Pa. | 


Super. 1. 4 

Pa.Super. Death of police chief due 
to a coronary thrombosis, which was 
induced by unusual exertion put forth 
in arresting and carrying from second 
floor apartment a heavy inebriate, who 
resisted officers more vigorously than 
intoxicated man ordinarily would, was 
compensable on ground that death was 
“aecidental’ as having resulted from 
unexpected fortuitous circumstance call- 
ing for unusual exertion in the dis- 
charge of decedent’s duty. 77 P.S. §$§ 
411, 431.—DeEsch v. Borough of Hm- 
maus, 18 A.2d 89, 143 Pa.Super. 225. 

Where employee’s heart gives out, or 
gome other organ is injuriously affect- 
ed by reason of an unusual exertion, 
such combination of circumstances con- 
stitutes an “accident” within Work- 
men’s Compensation Act. 77 P.S. §§ 
411, 431.—DeEsch vy. Borough of Hm- 
maus, 18 A.2d 89, 143 Pa.Super. 225. 

Pa.Com.Pl. A hernia due to strain 
occurring in the course of an employe’s 
normal duties is compensable, the ‘‘acci- 
dent” being the strain or twist that 
causes the break or sudden change in 
the physical structure or tissues of the 
body.—Lallo v. Shinn, 40 D. & C. 75. 

Pa.Com.Pi. Death in the ordinary 
course of employment resulting from 
strain upon the heart caused by 
usual exertion is an accident within the 
meaning of the Workmen’s Compensa- 
tion statutes.—Craft vy. General Elec- 
tric Co.,''23° Brie $257: 

R.I. Where death of employee was 
result of acute myocarditis induced by 
excessive heat and overexertion as a 
contributing factor, whether death was 
caused by ‘accident’ depended upon 
whether excessive heat, combined with 
overexertion, due to conditions and 
manner of labor not usual to the em- 
ployee in the ordinary course of his 
employment, resulted in his injury and 
death. Gen.Laws. 1938, ¢. 300.—Barker 
v. Narragansett Racing Ass’n, 16 A.2d 
495, reargument denied 17 A.2d 23. 


§ 373 

La.App. A claimant who has an in- 
complete hernia resulting from injuries 
in employment, causing him pain when 
he attempts to do manual labor, is en- 
titled to compensation, Act No. 20 of 
1914 as amended.—Long y. Louisiana 
Highway Commission, 2 So0.2d 683. 

N.J.Sup. That compensation claim- 
ant had sharp pain on April 8 from 
sudden strain on that day did not de- 
feat his right to recover compensation 
for nontraumatic hernia resulting from 
a similar strain on following April 22 
which immediately followed such 
strain. N.J.S.A. 34:15-12.—Di Mieri v. 
Prva Ine:}'20 A.2d\'°39, 126. N.J: 

N.J.Sup. A case not within the 
wording of the provisions of the Work- 
men’s Compensation. Act relating to 
hernia is required to be excluded there- 
from, N.J.S.A. 34:15-12, subd. x.— 
Rugg v. Driwood Corporation, 20 A.2d 
365, 126 N.J.L. 566, affirming 15 A.2d 
95, 18° N.J.Mise.' 529. 


Pa.Com.Pl. Hernia is ordinarily con- 
sidered aS a physical weakness or ail- 
ment which develops gradually and is 
not compensable except when it comes 
within the terms of the amendment of 
April 18, 1927, P.L. 186, to the Work- 
men’s Compensation Act of 1915, 77 
P.S. § 652, and recovery can be had 
only upon conclusive proof of sudden 
effort or severe strain, immediate de- 
scent, actual pain and notice to em- 
ployer within 48 hours.—Carlance v. 
Oakbrook Hosiery Mills, 32 Berks 188. 

Pa.Com.Pl, Where claimant was aid- 
ing his foreman in the repair of his 
machine by turning it over by hand 
with the power off, which. was pre- 
cisely what he had been doing in con- 
nection with his regular work, and 
his testimony was that the turning 
over of the wheel for the foreman ‘‘re- 
quired rather a good bit of exertion” 


and “rather felt 
circumstances constitutes an ‘“‘accident” | 


uD 


wanted to drop” 


and that two days later he went to a> 


doctor who found a small inguinal 
hernia, Held: that he was not entitled 

to compensation. Appeal from Work- 
men’s Compensation Board sustained.— 
Carlance vy. Oakbrook Hosiery Mills, 32 
Berks 188. 

Pa.Com.Pl. Hernia is a physical 
weakness, or ailment which ordinarily 
develops gradually, is not compensa- 
ble unless conclusive proof is offered 
that the hernia was immediately precip- 
itated by such sudden effort or severe 
strain—Jankowski y. BHrie Malleable 
Iron Co., 23 Brie 139. 

_Pa.Com.Pl. In claim for compensa- 
tion for hernia, burden is on claimant 
to prove by clear preponderance of 
credible evidence, that descent followed 
cause without intervening time; that 
there was actual pain in hernial region 
at time of descent; and that manifesta- 
tions were so severe as to necessitate. 
immediate cessation of work, and com- 
munication to employer or representa- 
tive within 48 hours.—Herner v. Wil- 
liamson & Co., 35 Luz.L.Reg.Rep. 51. 

Where claimant testifies that he 
picked up part of bag to push hand 
truck . under, and on standing noticed 
pain in the right side, ete., it seems suf- 
ficient compliance with requirement of 
immediate appearance of hernia.—Her- 
ner v. Williamson & Co., 35 Luz.L.Reg. 
Rep. 51. : 

As to actual pain at time of descent, 
testimony that on bending to put flour 
on hand_car, claimant felt as though 
someone had stabbed him with a thumb 
in the right side, and that there was 
immediate swelling, it’ is compliance 
with this requirement.—Herner vy. Wil- 
liamson & Co., 35 Luz.L.Reg.Rep. 51. 

Word ‘immediately’ as used in Sec. 
306, Compensation Act, Act April 13, 
1927, P.L. 189, would not require her- 
nia to be noticed instantly. Claimant 
is only required to examine himself at 
first reasonable opportunity.—Herner v. 


Wa item sop & Co., 35 Luz.L.Reg.Rep. 


. x 

Question of injury necessitating im- 
mediate cessation from work, not al-: 
ways clear. Reasonably interpreted 
such provision does not mean ceasing 
work the next minute or even the next 
hour, but that the time will depend on. 
circumstances of each case, and this 
provision should be read together with 
provision immediately following, pre- 
scribing time in which notice must be 
given to employer.—Herner v. William- 
son & ‘Co., 35 Luz.L.Reg.Rep. 51. 

Sufficient if “immediate cessation” di- 
rectly due.to injury, and not to grad- 
ual physical weakness which is not” 
compensable.—Herner yv. Williamson & 
Co., 35 Luz.L.Reg.Rep. 

Tenn. Where employee, as a result 
of strain in lifting heavy rolls of roof- 
ing while working for his employer en-- 
gaged in manufacture of roll and shin- 
gle roofing, sustained a hermia, em- 
ployee was entitled to compensation 
on ground that the injury was the re- 
sult of an “accident” within Work-- 
men’s Compensation Act. Code £932, § 
6851 et seq.—Webster v. Lloyd A. Fry 
Roofing Co., 146 S.W.2d 946. 


8 374 
S.C. Under statute relating to claims 
for compensation for hernia, a claim- 
ant could not be deprived of compensa- 
tion because of having a predisposition — 
to hernia or because an operation to re- 
pair a pre-existing hernia weakened 
abdominal wall so that accident or un- 
usual strain was more likely to result 
jin a new hernia than if there had been 
no previous operation. Act July 17, ~ 
1935, 39 St. at Large, p.-1231, § 2(r). 
—Henderson v. Graniteville Co., 15 S.H. 
2d 637, 197 S.C. 420. 
’ § 375 
La. If excessive heat or heavy lift- 
ing or straining although usual and 
customary, or both, cause or contribute 


- overexertion, 


N 


- surer” 


he 


rat 


outside temperature was 
was “accident,” and death resulting 
therefrom waS compensable under 
Workmen’s Compensation Act, as char- 
acter of employment 


98 degrees 


ard than that faced by other people 
in same locality —McCarthy yv. Ameri- 
oe Car & Foundry Co., 145 S.W,2d 
Ohio App. A 68 year old man whose 
ordinary work involved caring for 
grounds of pleasure resort, and who 
suffered a sunstroke while temperature 
was 108. degrees as he was engaged in 
special task of shoveling gravel and 
wheeling it in a barrow, at place large- 
ly surrounded by buildings and in vi- 
cinity of green concrete which threw off 
heat, suffered a compensable “acci- 
dental injury arising out of his employ- 
ment.’—Rettig v. Industrial Commis- 
sion of Ohio, 33 N.B.2d 405. 

R.J. An injury by “accident” to 
physical structure of the body, within 
the Workmen’s Compensation Act, need 
not be result of external violence and 
may result internally from overexertion 
or excessive heat. Gen.Laws 1938, ec. 
*300.—Barker yv. Narragansett Racing 


Ass’n, 16 A.2d 495, reargument denied . 


17 Al2d 23. 

Where death of employee was result 
of acute myocarditis induced by exces- 
sive heat and overexertion as a con- 
tributing factor, whether death was 
caused by ‘‘accident’”’ depended upon 
whether excessive heat, combined with 
due to conditions and 
manner of labor not usual to the em- 
ployee in the ordinary course of his 
employment, resulted in his injury 
and death. Gen.Laws 1938, ec. 
Barker y. Narragansett Racing Ass’n, 
16 A.2d 495, reargument denied 17 
A.2d 23, 

 § 376 


Colo. Evidence that an artist em- 
ployed in painting murals on an out- 
side wall in an arcade froze thumb 
and index finger of right hand, with 
which he held brush while painting, 
was sufficient to establish that artist 
had suffered an injury resulting from 
an “accident”, within Workmen’s Com- 
pensation Act, which “arose out of his 
employment,’ where it appeared that 
arcade was open at both ends, per- 
mitting cold wind to sweep through it, 
so that artist was exposed to cold and 
windy weather not common to the com- 
munity, and that artist had no choice 
but to comply with requirement of 
working in the open and subjecting 
himself to hazard of freezing weather 
or lose his job. 735 C.S.A., ¢. OI7 in FS 
280 et seq.—Gates vy. Central City Opera 
House Ass’n, 108 P.2d 880. ; 

Pa.Super. If wetting sustained by 
boiler inspector employed by railroad 
while washing boilers was merely an 
ordinary incident in day’s work, rail- 
road was not liable for its conse- 
quences, the railroad not being an ‘‘in- 
of inspector’s health or life, 
and, in absence of competent evidence 
that wetting resulted from an accident 
in course of inspector’s employment, it 
was immaterial whether wetting was a 
contributory factor in inspector's death. 
77 B.S. §§ 411, 431.—Messer v. Read- 
ing Co., 18 A.2d 75, 143 Pa.Super. 240. 

Pa.Super. Any disability resulting 


to fireman from unusual exposure on 


March night to water and cold was an 
“aecident” under the compensation act, 
but one claiming compensation for 
fireman’s death had the burden of es- 
tablishing by expert medical testimony 
a causal connection between the acci- 
dent and the death. 77 PS. § 411.— 
Bannon y. City of Pittsburgh, 21 A.2d 
500, 145 Pa.Super. 201. ‘ 
§ 378 


Mass. In proceeding to recover com-_ 


pensation for death of claimant’s hus- 
ies F 


intensified risk 
and subjected employee to greater haz- 


300.— 


and wholly inside well, 
warranted such member’s finding that 
death did not “arise out of and in 
course of employment” of decedent by 
such corporation, G.L.(Ter.Hd.) c. 152, 
ss mine 32.—Dvlinsky’s Case, 30 N.E. 


Neb. An accident in which climbing 
spurs of lineman employed by a tele- 
phone company slipped while lineman 
was working on a telephone pole was 
compensable, since it “arose out of and 
in course of employment’”.—Schirmer v. 
Cedar County Farmers Telephone Co., 
296 N.W. 875. 


) N.J.Dept.Labor. Where compensa- 
tion claimant, though he suffered to 
some degree from multiple sclerosis 


before fall, had enjoyed good health 
and was able to perform his usual la- 
bors up to time of fall, but immediate- 
ly thereafter his health rapidly re- 
trogressed until he became totally in- 
capacitated from multiple sclerosis, to- 
tal disability was the result of a com- 
ensable “accident” “arising out of and 
in course of the employment’, N.J.S.A. 
34:15-1 et seq—Woodle v. Sullivan, 
21 A.2d 151, 19. N.J.Misc. 458. 

N.Y. Evidence that compensation 
claimant, employed as assistant to pres- 
ident of company, had luncheon at noon 
hour with two other employees with 
whom claimant had been asked to meet 
to discuss company business, that after 
having luncheon at restaurant located 
on same side of street as company’s 
place of business, claimant went to 
bank on personal errand and while re- 
turning to place of business she fell, 
sustaining injuries, sustained finding 
that claimant sustained ‘accidental in- 
jury’’ which was compensable as “aris- 
ing out of and in course of, employ- 
ment’, notwithstanding that at time 
claimant fell she was walking on op- 
posite side of street from that on which 
company’s place of business was lo- 
eated. Workmen’s Compensation Law, 
§ 2, subd. 7; § 10.—Oram y. Byron G, 
Moon Co., 32 N.H.2d 785, 285 N.Y. 42, 
reversing 22 N.Y.8.2d 355, 260 App.Div. 
822. 


N.Y.App.Div. Where claimant, em- 
ployed as a door-to-door canvasser dis- 
playing, demonstrating and selling em- 
ployer’s wares, while carrying bag con- 
taining products of employer, was in- 
jured in fall on icy sidewalk at point 
where she expected to meet. other can- 
vassers and crew manager with whom 
she was to ride to remote part of city, 
decision of State Industrial Board de- 
termining that claimant’s injuries were 
accidental and ‘‘arose out of and in the 
course of employment” and_ referring 
the proceeding to referee’s calendar for 
purpose of determining period of dis- 
ability, was proper. Workmen’s Com- 
pensation Law, § 1 et seq.—Barbaric y. 
Emulso Corporation, 22 N.Y.S.2d 447. 
260 App.Div. 819. 

Pa.Super. To entitle an employee to 
compensation for injuries. sustained by 
a fall, it is not necessary that fall re- 
sult from an accident, as fall is the 
“accident”, nor is it material that em- 
ployee fell because he becamé dizzy or 
unconscious, and an injury sustained 
by an accidental fall is compensable al- 
though fall resulted from some disease 
with which employee was~ afflicted.— 
Dunbeker v. Duquesne Brewing Co., 14 
A.2d 905, 141 Pa.Super. 80. 


8 387 
S.C. The criterion of the right to 
compensation for bodily disfigurement 
under Workmen’s Compensation Act is 
whether such bodily disfigurement les- 
sened claimant’s earning capacity and 


<) ae en f 
deprived him in 
tom y, Little, 15 8.2.20 662 


power to obtain emplo nt 


. a ZL Nhs, 
The criterion of claimant’s r 
compensation under Workmen's ¢ 
pensation Act for facial disfigurem« 
is the actual appearance of the dis 
urement but in order to entitle claim. 
ant to compensation for bodily d 
figurement, it is not necessary to hav 
the actual disfigurement under the ob 
servation of the public, criterion | 
such case being existence of a bodily 
disfigurement lessening earning « 
ity and depriving claimant of 
to obtain employment.—Hamilt 
Little, 15 S.H.2d 662, 197 8.C. 434. 

The lessening of earning capacity a 
loss of power to obtain employme 
thereby entitling claimant to compen 
tion under Workmen’s Compensatio: 
Act, in whole or in part, may be 
reason of nothing more than the « 
ence of a bodily disfigurement, or m 
be by reason of a bodily disfigurem: 
that is grotesque or repulsive 
to render claimant offensive to si: 
or less pleasing to employer, 
workers, or customers.—Hamilton 
Little, 15 S.W.2d 662, 197 S.C. 434. 

A “bodily disfigurement” which w 
entitle claimant to compensation u 
Workmen’s Compensation Act must 
a serious bodily disfigurement, 
word “serious” being used in the sense 
that the disfigurement should be much— 
more than slight and partaking o C 
manency.—Hamilton y. Little, 15 S.H.2¢ 
662, 197 S.C. 434. ; 

S.C. Under statute providing Be ih 
compensation for serious facial — eS 
figurement, word “‘serious” was used in — 
the sense that the disfigurement sh | 
be more than slight, and partaking o 
permanency. Code Supp.1936, § 7035: 
et seq.—Ferguson y. State Hi 
Be eu 15 Sibi2d 775, 197 
Under statute providing compens 
tion for serious facial disfigurement, — 
“facial disfigurement” is that which 
impairs or injures the beauty, sy 
metry, or appearance of a person, t! 
which renders unsightly, misshapen 
imperfect, or deforms in some manner. 
Code Supp.1936, § 7035-1 et _ séq 
Ferguson v. State Highway epa 
ment, 15 S.H.2d 775, 197 S/C.7520) 

The right to compensation for ser 
ous facial or head disfigurement is no: 
dependent on diminution of earning ca-— 
pacity, but, if condition exists, com 
pensation under Workmen’s Compensa- 
tion Act is “mandatory”. Code Supp 
1936, § 7035-1 et seq.—Ferguson v 
State Highway Department, 15 S.B 
VTS LOT ISIC, 520. aie 

§ 339 : ; 

Pa.Super. Where fireman complained 

of feeling ill after removing burr 


coronary occlusion which may hap) 
at any time without shock and physi 
cian would go no further than to say. 
that coronary occlusion was probably 
hastened by events immediately pre- 
ceding decedent’s symptoms, death was 
not due to an ‘accident’, so as to be 
compensable. 77 PS. § 1 et seq.—Fe- — 
senbek v. City of Philadelphia, 18 A.2d 
448, 144 Pa.Super. 99. ’ 

There can be no recovery under — 
Workmen’s Compensation Act for a 
shock to the feelings of decedent upon 
viewing a distressing object, since one’s 
purely subjective emotions, the result 
of anger, grief, joy or other mental — 
feeling, if unaccompanied by physical 
force or exertion, cannot be made the 
basis of a compensable ‘‘accident’”’ un- ay 
der the act but there must be the hap- ; 
pening of some undesigned, unforeseen, - 
sudden or unexpected occurrence, some 
untoward of fortuitous mishap or event 
outside of the usual course of things. 
77 P.S. § 1 et seq.—Fesenbek v. City 
of Philadelphia, 18 A.2d 448, 144 Pa. 
Super. 99. 

Va. An “accidental injury” exists 
within Workmen’s Compensation Act 
where an employee in the course of his 4 
employment receives a sudden shock 
or fright involying no physical impact 


5 


- § 389 


but resulting in his disability. Code 
1936, § 1887(1) et  seq.—Burlington 
soled Corporation vy, Hagood, 13 S.H.2d 
291 


Where loose wire in motor which was 
being repaired caused short circuit and 
produced electric flash, and employee 
who was working approximately 
feet from the motor started to fall 
backwards and was rescued by a co- 
- employee, and a few weeks later the 
employee looked up from her work and 
suddenly .saw the coemployee and 
thereupon the employee fainted and fell, 
and was unable to return to work be- 
eause she suffered from traumatic neur- 
osis, the employee’s injury was com- 
- pensable as “arising out of and in the 
course of her employment:’ as against 
- contention that the real injury resulted 
from seeing the coemployee who had 
caught her when she was about to fall 
and that the condition produced by the 
‘sight of the coemployee was as likely 
to have happened if she had suddenly 
met him when she was off duty. Code 
1936, § 1887(1) et seq.—Burlington 
_ Mills Corporation v. Hagood, 13 S.H:2d 


pea bs 

Se ae § 390 

_ N.J.Dept.Labor. The criteria of a 
“compensable injury’? are whether the 
employment of claimant was one of 
the contributing causes without which 
the accident would not have occurred, 
and whether the accident was one of 
the contributing causes without which 
the injury would not have been sus- 
tained, and in testing the evidence, 
oF probability and not certainty is the 
- touchstone. N.J.S.A. 34:15-1 et seq.— 
Publie Service Coordinated 
16 A.2d 72, 18 N.J.Mise. 


we 
N.J.Dept.Labor. Where primary in- 
- dustrial accident causes fracture which 
- does not unite or results in poor bony 
union and therefore a weakened condi- 
tion exists so that a secondary or sub- 
sequent event causes the disability to 
Penbe, prolonged, the original accident is 
sponsible for the ultimate resultant 
condition. N.J.S.A. 34:15-1 et seq— 
Quinn ,v. Henry Becker & Son, 21 A.2d 
617, 19 N.J.Misc. 508. 
Where a reasonably prudent person 
- innocently aggravates the harmful ef- 
fect of original injury, the original 
wrongful cause continues to the end 
and accomplishes the final result. N. 
A. 34:15-1 et seq.—Quinn v. Henry 
Becker & 2h A207. 617,19. NS. 
Mise. 508. 
Ohio App. To render an injury com- 
- pensable under Workmen’s Compensa- 
- tion Act, it is sufficient if there be 
some: causal connection between injury 
and the émployment, but having com- 
plied with that requirement, claimant 
ean recover only by proving. that 
- elaimed disability or death was the 
- direct or proximate result of such in- 
- jury.—Nicolaci v. Industrial Commis- 
sion, 31 N.B.2d 740. 
- -Pa.Super. Where kidney ailment was 
one of two concurrent causes of em- 
* ployee’s total disability, presence of 
other contributing causes did not re- 
lieve employer from liability for com- 
pensation under Workmen’s Compensa- 
tion Act.—Dobash v. Jeddo-Highland 
Coal Co., 14 A.2d 842, 141 Pa.Super. 
‘62. 


> 


f apeneport, 


Son, 


Pa.Super. To be compensable under 
~Workmen’s Compensation Act, the in- 
jury must be the direct or superin- 
ducing cause of death or disability in 
question.—Olsweski v. Lehigh Nav. 
oe Co., 20 A.2d 874, 145 Pa.Super. 

ie 
Pa.Com.Pl. Presence of two efficient 
eauses does not destroy proximate 
causes of either, nor does Compensa- 
tion Act, 77 P.S. § 1 et seq., require 
denial of relief in such _ situation.— 
Dobash vy. Jeddo-Highland Coal Co., 
84 Luz.L.Reg.Rep. 45, affirmed 14 A.2d 
$42, 141 Pa.Super. 62. 

§.C. A hernia to be compensable 
must result from accident or injury 
which means that it must be the prox- 
imate result of injury. Act July 17, 
1935, .39.St. at, Large, p. 1231, 2 
(r).—Henderson v. Graniteville Co., 15 
§$.H.2d 637, 197 S.C. 420. 


WORKMEN'S COMPENSATION A 


_Tex.Civ.App. Causal connection be-\ 
tween injury and disability must 
established before compensation can be 
recovered, but recovery will be sus- 
tained if the injury is shown to have 
been the producing cause and all other 
necessary requisites are established. 
Vernon’s- Ann.Civ.St. art. 8309, § 1.— 
Yraders & General Ins. Co. v. Turner, 
149 S.W.2d 5938, error dismissed, judg- 
ment correct. ; 

An element of whether or not an in- 
jury is a “producing cause’ of disa- 
bility so as to authorize recovery of 
compensation is continuity of the chain 
of causation) between the alleged injury 
and the disability for which compen- 
sation is sought. Vernon’s Ann.Civ.St. 
art. 8309, § 1.—Traders & General Ins. 
Co. v. Turner, 149 S.W.2d 593, error 
dismissed, judgment correct. 

In compensation proceeding, wherein 
special issue. was submitted whether 
injury was a producing cause of total 
incapacity, charge defining ‘producing 
cause’ as such a cause as naturally 
results in ineapacity to perform the 
usual tasks of a workman, and such 
cause as is at all times continuing and 
unbroken cause of such incapacity, and 
without which such incapacity would 
not have occurred, was correct. Ver- 
non’s Ann.Civ.St. art. 8309, § 1.—Trad- 
ers & General Ins. Co. v. Turner, 149 
S.W.2d 593, error dismissed, judgment 
correct. 

Wash. )}An injury to or death of 
workman as result of shock, strain or 
exertion, which he is then unable to 
endure in his condition of health, dur- 
ing course of his employment, is com- 
pensable under Workmen’s Compensa- 
tion Act, regardless of interval of time 
between such shock or exertion and 
resulting injury or death. Rem.Rey. 
Stat. 7675.—Barnes v. Department 
of Labor and Industries, 106 P.2d 


1069. 
§ 391 

Fla, Under statute providing for 
payment of compensation if death of 
employe results from accident or fol- 
lows continuous! disability and results 
from accident within five years there- 
after, that employe after accident in 
which he sustained hernia performed 
some work and received some compen- 
sation did not preclude widow from 
recovering compensation where death 
resulted. from hernia operation within 
five years after accident. Acts 1935, e. 
17481, §§ 15(f), 16(a)—Dixie Laundry 
v. Wentzell, 200 So. 860. 

Ky. Where employee’s motion to re- 
open compensation case on ground of 
change in physical condition, notwith- 
standing final settlement receipt. was 
sustained, but employee died before 
hearing on the reopened case, and near- 
ly five years after the accident, and if 
award had been inereased for total 
permanent disability during employee's 
lifetime, less would have accrued by 
the time of his death than.amount re- 
ceived under lump sum settlement, em- 
ployee’s widow and heirs could not be 
substituted for employee in the pro- 
ceeding, and could not recover compen- 
sation as his dependents or compensa- 
tion due the estate. Ky.St. §§ 4880 et 
seq., 4893.—Royal Coal Co.’ y. Ar- 
rowood, 147 S.W.2d 386, 285 Ky. 225. 

Dependents of an injured employee 
are not entitled to compensation during 
employee’s life, and employee’s death 
from compensable accident must occur 
within two years after the accident to 
entitle dependents to compensation, 
Ky.St. § 4893.—Royal Coal Co. v. Ar- 
rowood, 147 S.W.2d 386, 285 Ky. 225. 

N.J.Dept.Labor. The robbery of em- 
ployee while carrying employer’s pay 
roll, event’ though it aggravated the 
weakened condition of employee’s heart 
and resulted in partial disability, was 
too remotely connected with em- 
ployee’s death approximately 10 
months later to have been either the 
“proximate or contributory cause of 
death’ so as to render employer lia- 
ble for payment of death benefits.— 
Braunstein y. Kraft Corrugated Con- 
tainers, 17 A.2d 494, 19. N.J.Mise. .92. 

Ohio. In order to entitle a depend- 
ent to recover death benefits under 


581 
ie 


must 


St. 354. 

Ohio App. To render an injury com- 
pensable under Workmen’s Compensa- 
tion Act, it is sufficient if there be 
some causal connection between injury 
and the employment, but having com- 
plied with that requirement, claimant 
can recover only by proving that 
claimed disability or death was the 
direct or proximate result of such in- 
jury.—Nicolaci v. Industrial Commis- 
sion, 31 N.E.2d 740, : 

Death on December 27th caused by 
lobar pneumonia following lung ab- 
scess was not compensable notwith- 
standing back injury on previous Sep- 
tember 11th which was diagnosed as 
a lumbosacro strain reduced the power 
of employee to resist pneumonia, since 
injury could not be said to have “di- 
rectly caused” or. ‘directly contribut- 
ed” to death.—Nicolaci v. Industrial 
Commission, 31 N.H.2d 740. 

Ohio App. Where employee was em- 
ployed and was paid wages during part 
of the two years following injury, and 
died more than two years after injury, 
instruction that death must have been 
the result of disability that in some de- 
gree was continuous to date of death, 
but that such disability need not pre- 
vent the man from working, was not 
erroneous on ground that widow’s right . 
to compensation was barred after two 
years from injury. Gen.Code, § 1465- 
82.—Industrial Commission of Ohio vy. 
Christophel, 34 N.H.2d 458. 

Where workman’s disability was con- 
tinuous until death over two years after 
injury, employee’s widow was entitled 
to compensation although workman had 
resumed work and former earnings. 
Gen.Code, § 1465-82.—Industrial Com- 
mission of Ohio vy. Christophel, 34 N.E. 
2d 458. ; 

Pa.Super. To be compensable under 
Workmen’s Compensation Act, the in- 
jury must be the direct or superinduc- 
ing cause of death or disability 
question.—Olsweski._v. Lehigh Nav. 
ae Co., 20 A.2d 874, 145 Pa.Super. 

Pa.Super. For death to be compen- 
sable under the compensation act, the 
injury must be the direct or superin- 
ducing cause of the death or disability 
in question. 77 P.S. § 1 et seq.—Ban- 
non vy. City of Pittsburgh, 21 A.2d 
500, 145 Pa.Super. 201. 

Pa.Com.Pl. 
award of compensation made to a wi- 
dow for the death of her husband, the 
record indicated, inter alia: that the 
husband, while at his work on Novem- 
ber 17, 1931, sustained a multiple frac- 
ture of the pelvis, involving the left 
hip joint, and had an_ overlapping 
symphsis and a posterior dislocation of 
his hip; and that he was in the hos- 
pital until December 29, 1931, when he 
was removed to his home, and was 
thereafter confined to his bed and could 
sit on a chair only with assistance, 
until his death on December 8, 1934. 
The report of the physician perform- 
ing the autopsy disclosed the cause of 
death to be “acute cardiac failure due 
to a chronic myocarditis and coronary 
sclerosis. Contributory causes being 
marked anthrocosis of the lungs and. 
an abscess of the upper right lung,’”’ 
There is no evidence that the diseases 
from which the husband died were 
caused or aggravated or superinduced 
by the injuries which he received, nor 
that his vitality was so lowered by the 
injuries that he became more suscepti- 
ble to these diseases. There is no un- 
equivocal statement by any doctor that, 
in his professional opinion, the diseases 
which caused the death came from the 
injuries. Held, that the appeal must 
be sustained.—Williams v. Susquehanna 
Collieries Co., 49 Dauph. 66. 

Wash. An injury to or death of 
workman as result of shock, strain 
or exertion, which he is then unable to 
endure in his condition of health, dur- 


On an appeal from: an ~ | 


‘Stat. 


etween such shock or exertion and 
esulting injury or death. Rem.Rev. 
7675.—Barnes yv, Department 
Gh eae and Industries, 106 P.2d 
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N.J.Dept.Labor. Where primary in- 
dustrial accident causes fracture which 
does not unite or results in poor bony 
union and therefore a weakened condi- 
tion exists so that a secondary or sub- 
sequent event causes the disability to 


be prolonged, the original accident is 


responsible for the ultimate resultant 
eondition, N.J.S.A. 34:15-1 et seq.— 
Quinn v. Henry Becker & Son, 21 A.2d 
617. 19 N.J.Mise. 508. 

Where a reasonably prudent person 
innocently aggravates the harmful ef- 
fect of original injury, the original 
wrongful cause continues to the end 
and accomplishes the final result. N.J. 
S.A. 34:15-1 et seq—Quinn v. Henry 


Becker & Son, 21 A.2d 617, 19 NJ. 
Mise. 508. 
§ 394 
La.App. An injured employee will 


not be compelled by the courts to sub- 
mit to a major operation for the pur- 
pose of reducing an existing disability. 
Act No. 20 of 1914.—Delafield v. 
Maples, 2 So.2d 704. 

Tenn. Under Compensation Act pro- 
vision that if injured employee refuses 


_to comply with any reasonable request 


for examination, or refuses to accept 
medical service which employer is re- 


quired to furnish, employee’s right to | 


compensation shalt be_ ‘‘suspended”, 
quoted word means held in abeyance, 
not terminated. Code 1932, § 6875.— 
Blevins v. Pearson Hardwood Flooring 
Co., 144 S.W.2d 781. 

Tex. Where the employee of an em- 
ployer subject to Workmen’s Compen- 
sation Act sustained an injury result- 
jing in a hernia under circumstances 
rendering such injury compensable, and 
insurance carrier refused to provide 
surgical treatment by operation, al- 
though Industrial Accident Board never 
ordered such operation, employee in 
timely suit to set aside adverse de- 
cision of Industrial Accident Board was 
entitled to recover for total and perma- 
nent disability. Rev.St.1925, art. 8306, 
§ 12b.—National. Mut. Casualty Co. y, 
Lowery, 148 S.W.2d 1089, affirming 135 
S.W.2d 1044. 

Tex.Civ.App. If claimant was totally 
and permanently disabled as result of 
injuries sustained in course of em- 
ployment, claimant was not to be de- 
nied privilege of having his own sur- 
geon perform operation and of paying 
Surgeon and hospital charges either 
out of claimant’s own funds or out of 
eompensation that claimant recovered. 
Vernon’s Ann.Civ.St, arts. 8306-8309.— 
Western Casualty Co. vy. DeLeon, 148 
S.W.2d 446, error dismissed, judgment 
correct. 

§ 395 

The death of employee suffer- 
ing accidental injury causing great 
pain in abdominal region, was com- 
pensable, even if death was immediate 
result of taking narcotic, since taking 
of narcotic was not an “independent 
intervening cause’? but was result of 
original injury, where physician pre- 
scribed narcotic to relieve such pain. 
Acts 1935, ¢«. 17481.—City of Lake- 
land v. Burton, 2 So.2d 731. : 

La.App. Where creosote and ivy or 
oak poisoning contracted by employee 
while working on a bridge for em- 
ployer was a contributing factor pro- 
ducing fatal results, the poisoning 
would be considered “accidental” and 
the death compensable, even if injec- 
tions given to employee by physician 
who was under erroneous belief that 
employee suffered from syphilis also 
contributed to the death.—Woodward 
v. Kansas City Bridge Co. 3 So.2d 
Dival 

N.J.Sup. Where fireman met with 
accident while on duty at fire in 
course of his employment and _ his 
prostate gland became infected at hos- 
pital following necessary treatment for 


| ‘Fila. 


b orkmen’s ( 
Act a f interval of time 


20 A.2d 328, 126 NILA 

N.J.Sup. 
plications suffered by compensation 
claimant grew out of operation for 
compensable non-traumatie inguinal 
hernia, and would not have ensued 
but for the accident, the complications 
were ‘accidents’ within Workmen’s 
Compensation Act and were compensa- 
ble according to general provisions 
thereunder, and hence medical ex- 
penses which exceeded the $150 limita- 
tion for expenses incident to operation 
for hernia, were recoverable from em- 
ployer. N.J.S.A. 34:15-12, subd. x.— 
Rugg v. Driwood Corporation, 20 A, 
2d 365, 126 N.J.L. 566, affirming 15 
A.2d 95, 18 N.J.Mise. 529. 

N.J.Sup. Statutory cause of action 
to recover compensation for accidental 
injury suffered by an employee while 
undergoing hospital treatment for a 
compensable injury was not predicated 
on violation of duty classable as neg- 
ligence and hence principle of liability 
for natural and proximate results of 
such misconduct had no application, 
but a continuous chain of physical 
eausation between industrial accident 
and the injury was required, and if 
chain were broken by an. intervening 
independent cause, the industrial mis- 
hap would be regarded in law causa 
remota, N.J.S.A. 34:15-7 et seq.—Mc- 
Donough vy. Sears, Roebuck & Co., 21 
A.2d 314, 127 N.J.L. 158. 

The essential causal relationship be- 
tween industrial accident and injury 
suffered by an employee while under- 
going hospital treatment does not ex- 
ist unless the accident is a proximate 
contributing cause of the injury, since 
the employer is chargeable only with 
direct consequences of the accident and 
not with those only remotely flowing 
therefrom. N.J.S.A. 34:15-7 et seq.— 
McDonough y. Sears, Roebuck & Co., 
21 A.2d 314, 127 N.J.L., 158. 

Where compensable injury required 
amputation of employee’s left index 
finger, and while convalescing at hos- 
pital, an alcohol dressing of injured 
member ignited when employee struck 
a match to light a cigarette, and re- 
sultant burns were so severe as to re- 
quire amputation of remaining fingers 
and thumb, the latter injury was not 
compensable aS a consequence of the 
original industrial mishap, since the 
original accident was not a proximate 
contributing cause of the later injury. 
N.J.S.A. 34:15-7 et seq.—McDonough 
v. Sears, Roebuck & Co., 21 A.2d 314. 
127 N.J.L. 158. 

Okl. The State Industrial Commis- 
sion could award workmen’s compensa- 
tion for permanent total disability in 
hernia case, where claimant had sub- 
mitted to operations which failed to 
correct the condition, and which left 
elaimant incapacitated to perform work 
without injury to his health or danger 
to his life or at the expense of pain 
and suffering. 85 OkI.St.Ann. § 22.— 
NS vlad Mills Co. v. Webster, 114 P.2d 

Where operation to correct compen- 
sation claimant’s hernia condition was 
unsuccessful either by reason of. al- 
leged error in diagnosis or alleged lack 
of skill of operating surgeon, the em- 
ployer and its insurance carrier were 
liable for the ultimate result. 85 Okl. 


St.Ann. 22.—Pioneer Mills Co, v. 
Webster, 114 P.2d 914. 
Tex.Civ.App. A “compensable  in- 


jury” under the Workmen’s Compensa- 
tion Law includes not only the immedi- 
ate effects arising from the injury it- 
self, but the effects of any aggravation 
of such injury resulting from medicinal 
or surgical treatment when there is no 
intervening independent cause to break 
the chain of causation between the new 
injury or aggravation and the original 
injury.—United Employers Casualty Co. 
vy. Marr, 144 S.W.2d 973, error dis- 
missed, judgment correct. 

Where evidence in compensation pro- 
ceeding showed that claimant under- 
went a manipulative operation of the 


Where postoperative com- 


sacroiliac region to 
effects of 


quested special issue as to degree or 
percentage of claimant’s total incapac- 
ity, if any, that was not caused 


Co. v. Marr, 
missed, judgment correct. 
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D.C.Ala. Under the Longshoremen’ 
Compensation Act, death of employee 
to be compensable, must both arise out 
of and in course of employment. 
shoremen’s and Harbor Workers’ 
pensation Act, § 2, 33 U.S.C.A. § 9 
McWilliams Dredging Co. y. Hender- 
son, 36 F.Supp. 361. 

Cal.App. To show that an 
“arose out of employment” and 
curred “‘in the course of employment 
it is sufficient if a substantial caus 
connection is established between 1 
employment and the injury to the en 
ployee, though it need not be the : 
or proximate cause.—Freire y. M: 
Nav. Co., 109 P.2d 1022. iv 

Cal.App. In determining whethi 
particular act is reasonably co 
plated by employment so that — 
jury received while performing 
act may be compensable, the nature | 
the act, the nature of the employment 
the custom and usage of a particula 
employment, the ‘terms of the econ 

employment, : 
should be considered, and any re 
able doubt as to whether the ¢ 


9 


Commission, 116 P.2d 2 
Colo. In order that an employee meé 
recover compensation for an accid 
injury, the injury must have been p 
imately caused by an accident aris 


out of and in the course of the 


Act refers to the whole period of t 
or sphere of activities regardles 
whether the employee is actual 


a natural consequence. 


17481, § 2(5), 
1937, c. 18413 
200 So. 348. 


An injury is “compensable” if it o 
curs within the period of the emplo 
ment at a place where the employee 
may reasonably be and while he is — 
reasonably fulfilling the duties of his 
employment or engaged in doing some- 
thing incidental to it. ~Acts 1985, ¢. 
17481, § 2(5), as amended by Acts © 
1937,.c. 18413, § 1—Sweat y. Allen, 200 
So. 348. Le 

Fla. Under the Workmen’s Compen- — 
sation Act defining an injury for which ya 
recovery may be had by an employee a 
as. personal injury or death by acci- 
dent “arising out of’ and “in the 
course of employment’, the quoted 
phrases are used conjunctively and it 
is indispensable to recovery that both 
of them be established by claimant. 

Acts 1935, ec. 17481.—Travelers Ins. 
Co. vy. Taylor, 3 So.2d 381. 
Ga.App. In order to be compensable, 
a disease must arise out of, or result § 
from an accident or injury arising out 
of and in the course of employment. 
Code 1938, § 114-102—Lumbermen’s 
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Mut. Casualty Co. v. Lynch, 11 S.8.2d 
699 ; 


Ill. To justify compensation, the re- 
quirements that an injury must arise 
out of employment and must occur iu 
the course of employment must both be 
present at time of injury, the words 
“arise out of employment” referring to 
, the origin or cause of the accident, and 
being descriptive of its. character, and 
the words “in the course of employ- 
ment’ referring to the time, place, and 
circumstances under which the accident 
occurred. Smith-Hurd Stats. c. 48, 
138 et seq.—City of Chicago y. Indus- 
trial Commission, 33 N,H.2d 428, 376 
Ill. 207. f ; 
_-—s Mass. An employer_is not liable un- 
der the Workmen’s Compensation Act 
for employee’s death, unless it arose 
out of and in course of his employment. 
+ +=G.L.(Ter.Ed.) c. 152, §§ 26, 31.—Dvlin- 
sky’s Case, 30 N.E.2d 215. 
Mich. The Supreme Court would not 
formulate a precise or comprehensive 
' definition for a test to determine the 
relation between an accident and em- 
ployment of an employee for whose 
injuries or death compensation is 
sought, but would leave the problem 
to be worked out by the process of 
exclusion and inclusion in a particular 
ease rather than by applying a fixed 
standard of measurement. Comp.Laws 
1929, § 8407 et seq.—Simpson v. Lee 
 & Cady, 293 N.W. 718, 294 Mich, 460. 
Mich. In workmen’s compensation 
ease, the words “out of” point to the 
cause or source of the accident, where- 
as the words ‘‘in the course of” relate 
to time, place and_ circumstances. 
 Comp.Laws 1929, § 8417.—Appleford 
-v. Kimmel, 296 N.W. 861. 
z Minn. Since the Compensation Act, 
in defining compensable accident, 
makes no mention of cause or causation 
as such, it impliedly rejects or at least 
- modifies the standard of proximate 
causation determinative in tort litiga- 
tion. Mason’s Minn.St.Supp.1940, § 
 4272-1.—Hanson vy. Robitshek-Schneider 
- Co., 297 N.W,. 19. ‘ 
‘The standard of the Compensation 
; Act “arising out of and in course of 
employment” does not require that the 
employment be the proximate cause of 
the injury, the words “in course of em- 
ployment” imposing a requirement in 
respect to time and place, and the 
words ‘out of employment” expressing 
a factor of source or contribution rath- 
er than cause in the sense of being 
proximate or direct. Mason’s Minn.St. 
 Supp.1940, § 4272-1.—Hanson y. Robit- 
- shek-Sehneider Co., 297 N.W. 19. 
Mo.App. In order for injured em- 
ployee to recover workmen’s compensa- 
* tion, the injury must have arisen out of 
and in ‘the course of his employment. 
‘Rey.St.1939, § 3691, Mo.St.Ann. § 3301, 
. 8232.—Morrow v. Orscheln Bros, 
Truck Lines, 151 S.W.2d 138. 
Mont. There is liability under 
Workmen’s Compensation Act for death 
of employee, injured while: carrying on 
~employer’s business, for which he was 
employed, though injury occurred off 
employer’s premises or by instrumen- 
tality not under employer’s control. 
Rev.Codes 1935, § 2911.—Griffin y. In- 
dustrial Aecident Fund, 106 P.2da 346. 
Mont. Compensation cannot be re- 
covered under Workmen’s Compensa- 
tion Act for employee’s death, unless 
he received injuries arising out of and 
in course of his employment. Rey. 
Codes 1935, § 2911.—Griffin v. Indus- 
trial Accident Fund, 106 P.2d 346. 
Neb. To render a municipal corpo- 
ration liable for the payment of bene- 
fits to its agents and employees under 
the provisions of the compensation law, 
the injury must have occurred from an 
act done in the exercise of some pow- 
; er conferred on the municipality by 
¢ its legislative charter or by other pos- 
y itive enactment. Comp.St.1929, 48- 
106.—Coyne vy. City of O'Neill, 298 N. 
? W. 547. 
Neb. One who employs 
sured contractor, becomes, by yirtue 
of the compensation act, a statutory 
contractor, and is jentitled to the pro- 
tection of every statutory provision as 
to what acts are covered and what acts 
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are not covered. Comp.St.1929, § 48- 
116.—Wilbur v. Adams Lumber Co., 
299 N.W. 268. ‘ ‘ 

A statutory contractor within the 

meaning of the compensation act can 
only be held liable for compensation 
if accident occurs while the claimant 
is actually rendering service to the 
statutory contractor at the time of the 
accident. Comp.St.1929, § 48-116.— 
Wilbur v. Adams Lumber Co., 299 N. 
W. 268. 
N.J. Where employee died as result 
of an out of state accident arising out 
of and in course of his employment 
and at the time of his injury he was 
employed at a fixed weekly wage, sur- 
viving widow and minor children de- 
pendent on employee were entitled to 
an award of compensation.—Stetser v. 
American Stores Co., 15 A.2d 627, 125 
INA Salon ACG, 

N.J.Sup. If employment substantial- 
ly contributed to injury, it is sufficient 
to entitle injured employee to com- 
pensation. N.J.S.A. 34:15-1 et seq.— 
Fury v. New York & L. B. R. Co., 16 
A.2d 544, 126 N.J.L. 25, 

N.J.Sup. The Workmen’s Compensa- 
tion Act provision contemplating an 
award of compensation for disability 
from accident arising out of and in 
the course of employment should not 
be extended beyond its fair implica- 
tions. N.J.S.A. 34:15-7 et seq.—Mc- 
Donough y. Sears, Roebuck & Co., 21 
A.2d 314, 127 NJI.L. 158. 

N.J.Dept.Labor. In order that an em- 
ployee may recover workmen’s com- 
pensation from his employer, accident 
must arise out of and in course of em- 
ployment.—De Castro v. Mundet Cork 
oa pie ae 14 A.2d 759, 18 N.J.Mise. 


N.Y.App.Div. Accident which  oc- 
curred when compensation claimant, 
while working for his employer and 
making rounds on different floors of 
employer’s premises for purpose of dis- 
tributing towels, caught his arm in an 
elevator gate when he picked up a 
metal tag and attempted to hand it to 
another employee who was on elevator, 
“arose out of and in the course of em- 
ployment” of claimant, and the in- 
Jury was _ compensable.—Schneider vy. 
Masback Hardware Co., 22 N.Y.S.2d 
404, 260 App.Div. 823, reargument de- 
nied 23 N.Y.S.2d 560. Appeal denied. 

N.Y.App.Div. Where there was evi- 
dence to sustain finding of State Indus- 
trial Board that deceased employee’s 
employment took him within a zone of 
special danger, death of employee from 
drowning while attempting to seek a 
place of safety from the effects of a 


hurricane. was the result of an “ac- 
cidental injury” “arising out of and 
in course of employment”, within 


meaning of the Compensation Law.— 

Commissioner of Taxation and Finance 

cere 27 N.Y.S.2d 401, 262 App. 
iv. 5 


N.Y.App.Div. The words “arising 
out of and in the course of the em- 
ployment” within Workmen’s Compen- 
sation Law should be given a broad 
and liberal construction.—Christiansen 
v. Hill Reproduction Co., 29 N.Y.S.2d 
24, 262 App.Div. 379. 


Ohio App. To render. an_ injury 
compensable under Workmen’s Com- 
pensation Act, it is sufficient if there 
be some causal connection between in- 
jury and the employment, but having 
complied with that requirement, claim- 
ant can recover only by proving that 
claimed disability or death was the di- 
rect or proximate result of such in- 
jury.—Nicolaci v. Industrial Commis- 
sion, 31 N.H.2d 740. 

Okl. Where an injury to an em- 
ployee is one “arising out of and in 
course of employment”, such injury 
comes within the provisions of the 
Compensation Act, if it oceurred at 
some place where the employee was 
reasonably required to be in fulfilling 
the duties of his employment. 85 OKI. 
St.Ann. § 1 et seq—Oklahoma Ry. Co. 
v. Voss, 105 P.2d 218. 

Okl. Where owner of building en- 
gaged independent contractor’ to re- 
model and repair building for use in 
furtherance of owner’s business of the 
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manufacture and sale of i 
was a “hazardous business’ — I 
Compensation Act, independent contrac- _ 
tor’s employee who was injured while 
stuccoing building was engaged in 
manual or mechanical labor of a 
hazardous nature and suffered compen- 
sable injury ‘‘arising out of and in the 
course of employment”, for which in- 
jury building owner was secondarily 
liable for failure to require independ- 
ent contractor to comply with Compen- 
sation Act. (85 Okl.St.Ann. §§ 1 et 


HeQis (20 3s 11, subd. 2.—Diamond 
Ice Co. v. Seitz, 105 P.2d 784. 
Okl. Under statutes providing for 


compensation for employees engaged in 
hazardous employments, and defining 
“hazardous employment,”’ employee 
whose duties are partly clerical and 
partly manual and mechanical is coy- 
ered though his duties may be for the 
most part of a clerical nature, and 
where injury sustained is in a hazard- 
ous employment, employee’s duties 
must be in part manual and mechanical 
and the injury must arise out of and 
be received in course of employment. 
85 Okl.St.Ann. § 1 et seq., and §§ 2, 3, 
subd. 1.—Mason Lumber Co. y. Andruss, 
110 P.2d 605. { 

Okl. An injury ‘arises out of and in 
the course of employment” for compen- 
sation purposes when there is some 
causal connection between the employ- 
ment which the employee is hired to do 
and the accidental injury which ocenr- 
red. 85 Okl.St.Ann. § 3.—Coon vy. Mor- — 
ton, 113. P.2d 192. : 

S.C. In dealing with scope of em- 
ployment of an employee, the terms 
of which are not usually in writing, 
the Workmen’s Compensation Act 
should be construed with reasonable — { 
liberality. | Act July 17, 1936, 39 St, A 
at Large, p. 1231 et seq., § 1 et seq.— 
pon v. Wesner, 16 S.H.2d 289, 198 S. 


Tex.Civ.App. An injury is not com- | 
pensable unless it is shown that it orig- 
inated in work of employer and that 
it was received while engaged in or 
about the furtherance of the affairs of 
the employer. Vernon’s Ann.Civ.St. 
art. 8306 et seq.—Insurors Indemnity 
Sansone Co. v. Lankford, 150 S.W. 
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Cal. The fact alone that an injury 
occurs while employee is in service of 
his employer is not sufficient to estab- 
lish liability for workmen’s compen- 
sation, but there must be some causal 
connection between the employment and 
the injury in the sense that by reason 
of the employment there was an un- 
usual or additional exposure of the in- 
jured employee to the type or character 
of hazard and danger which caused the 
injury.—Associated Indemnity Corpora- 
oon aed eae Aer Commission 
tn) alifornia, -2d 615, prior in- 
ion 105 P.2d 374. he ent 

App.D.C. To justify an award un- 
der the Longshoremen’s Compensation 
Act, there must be a direct causal con- 
nection between the employment and | 
the injury, whether it is the result of 
accident or disease. Longshoremen’s 
and Harbor Worker’s Compensation 
Act, 33 US.C.A. § 901 et seq.; D.C, 
Code 1929, T. 19, §§ 11, 12, 33 ULS.CLA. 
4 901 note—Groom y. Cardillo, 119 F.2 


_ Ga.App. In determining whether an 
injury 1s compensable under Workmen’s 
Compensation Act, an injury may arise . 
in the “course of employment” and yet 
not be an injury “arising out of em- 
ployment eee 1933, °§ 114-109), 
. Fidelity uaranty Co. y. i 
12 S..2d 406. y Y Aales 
_ Mo.App. The legislature in  enact- 
ing Workmen’s Compensation Act did 
not intend to make the employer an 
“insurer” against all accidental inju- 
ries to an employee while in the course 
of employment, but only such injuries 
arising from or growing out of risk 
peculiar to nature of work in the scope 
of the employee’s employment and in- 
cidental to such employment, and in- 
juries which can be traced to some. 
risk or hazard to which the employee 
is exposed in a special degree by rea- 


some specia to the peculiar 

joymen excluded. Rev.St.1939, 
§ 3691, Mo.St.Ann. § 3301, p.. 8232.— 
Morrow v. Orscheln Bros. Truck Lines, 


151° S.W.2d 138. 
ND. An injury is compensable if 
received in course of employment, but 
a disease from which a worker dies 
must be one approximately caused by 
the employment in order to be com- 
pensable. - Laws 1919, c. 162, § 2, as 
amended by Laws 1935, c. 286, § 1.— 
McKinnon vy. North Dakota Workmen’s 
Compensation Bureau, 299 N.W. 856. 
The Workmen’s Compensation Act 
does not provide for general health 
insurance or for general accident in- 
surance, and covers neither accidents 
sustained nor diseases contracted by 
an employee outside of his employment. 
Laws 1919, c. 162, § 1 et seq.—Me- 
-Kinnon vy. North Dakota’ Workmen’s 
Compensation Bureau, 299 N.W. 856. 
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D.C.Ala. Under Longshoremen’s 
Compensation Act defining compensa- 
ble injury as injury or death arising 
out of and in course of employment, 
the phrase “arising out of employ- 
ment” requires a causal connection be- 


Z 


tween the conditions of work and the 


aecident. Longshoremen’s and Harbor 
Workers’ Compensation Act, § 2, 383 
U.S.C.A. § 902.—McWilliams Dredging 


Ca. v. Henderson, 36 F.Supp. 361. 

p.C.Ala.. The phrase ‘arising out of 
employment” in Longshoremen’s Com- 
pensation Act defining a compensable 
injury as an injury “arising out of and 
in course of employment’, refers to 
employment as the cause or source of 
the accident, whereas the phrase “in 
the course of employment” refers to 
the employment as the time, place and 
circumstances of the accident. Long-. 
shoremen’s and Harbor Workers’ Com- 
pensation ‘Act, § 2, 33 U.S.C.A, § 902.— 
MeWilliams Dredging Co. v. Hender- 
son, 36 F.Supp. 361. \ 
‘ D.C.Wash. The Longshoremen’s 
Compensation Act does not allow com- 
pensation unless the injury flows from 
the employment as effect from cause, 
Longshoremen’s and Harbor- Workers’ 
Compensation Act, 33 U.S.C.A. § 901 et 
Bore wdeniely y. Marshall, 34 I’.Supp. 
4 


When employment and injury of a 
workman are not related causally, and 
the injury is not “causal” but is merely 
“coincidental’, the unrelated manifesta- 
tion of a pre-existing condition at the 
time the work is being performed is 
net a compensable “injury’’ within the 
meaning of the Longshoremen’s Com- 
pensation Act. Longshoremen’s and 
Harbor Workers’ Compensation Act § 
2(2), 33 U.S.C.A. § 902(2).—Trudenich 
vy. Marshall, 34 F.Supp. 486. 

The appearance of a _ pre-existing 
disease at the time of employment is 
not sufficient to establish a compen- 
sable injury within the MLongshore- 
men’s Compensation Act, and the pre- 
existing disease must ‘arise out of” 
the employment, and must be brought 
on by work done in the course of em- 
ployment, or spring from it. Long- 
shoremen’s and Harbor Workers’ Com- 
pensation Act § 2(2), 33 U.S.C.A, 8 902 
hover LR ocPich vy. Marshall, 34 F.Supp. 
48 


Cal.App. To give rise to liability for 
compensation under the compensation 
act, there must be some causal con- 
nection between the injury and the em- 
ployment. St.1937, p. 269, § 3600.— 
Associated Indemnity. Corporation v. 
Industrial Accident Commission, 110 
P.2d 676. a , 

Colo. An accident ‘arises out of the 
employment”, within Workmen’s Com- 
pensation Act, when there is apparent 
to the rational mind, upon considera- 
tion of all the circumstances, a causal 
connection between the conditions un- 
der which the work is required to-be 
performed and _the resulting injuries. 
725 C.S.A., c. 97, § 280 et seq.—Gates 
v. Central City Opera House Ass’n, 108 
P.2d 880. 

Conn. An injury arises “out of em- 
ployment” when it occurs in the course 


nd. 8 
_to be performed.—tliff v. Norwalk Tire 


or ay 
or inciden 


ployment ny 
conditions under which it is required 


Snr Co., 16 A.2d 481, 127 Conn, 


App.D.C. The mere fact that an _in- 
jury is contemporaneous or coincident 
with the employment is not a sufficient 
basis for an award under the Long- 
shoremen’s Compensation Act. Long- 
shoremen’s and Harbor Workers’ Com- 
pensation Act, 33 U.S.C.A. § 901 et 
seq.; D.C.Code 1929, 1.719; .§§ 21) 12, 
83 U.S.C.A. § 901 note—Groom vy. Car- 
dillo, 119 F.2d 697. 

Ga. An injury “‘arises out of the 
employment’? when there is apparent 
to the rational mind, upon considera- 
tion of all circumstances, a causal con- 
nection between conditions under which 
work is required to be performed and 
resulting injury, and under such test 
if the injury can be seen to have fol- 
lowed as a natural incident of work, 
and to have been contemplated by a 
reasonable person familiar with the 
whole situation as a result of exposure 
occasioned by nature of employment, 
the injury “arises out of the employ- 
ment”.—Fried y. U. S. Fidelity & Guar- 
anty Co,, 15 S.H.2d 704, affirming U. 
S. Fidelity & Guaranty Co. vy. Fried, 
12 S8.H.2d 406, 64 Ga.App. 186. 

Ill. An injury to be compensable 
must arise from a “risk reasonably 
incidental to the employment” and not 
one suffered by the public generally, 
and such a risk is one which belongs 
to or is connected with what an em- 
ployee has to do in aed his con- 
tract of service. Smith-Hurd Stats. e¢. 
48, § 138 et seq.—Rosenfield vy. Indus- 
trial Commission, 29 N.H.2d 102, 374 
We 176. 

Ill. To justify compensation, the re- 
quirements that an injury must arise 
out of employment and must occur in 
the course of employment must both 
be present at time of injury, the words 
“arise out of employment” referring to 
the origin or cause of the accident, and 
being descriptive of its character, and 
the words “in the course of employ- 
ment” referring to the time, place, and 
circumstances under which the acci- 
dent occurred. Smith-Hurd Stats. ec. 
48, § 138 et seq.—City of Chicago v. 
Industrial Commission, 33 N.H.2d 428. 
SEO L207, : 

An injury “arises out of employment” 
when, upon consideration of all cir- 
cumstances, there is apparent to the ra- 
tional mind a causal connection between 
injury and a danger peculiar to the 
work, and it does not result from a 
hazard to which the employee would 
have been equally exposed apart from 
his employment, and hence risks com- 
mon to the neighborhood and the pub- 
lic and not merely traceable to the em- 
ployment as a contributing proximate 
cause are excluded. Smith-Hurd Stats. 
ec. 48, § 138 et seq.—City of Chicago v. 
Industrial Commission, 33 N.H.2d 428. 
376 Ill. 207. 

Ind.App. Burden is on workmen’s 
compensation claimant to establish a 
causal connection between the employ- 
ment and the accident, but that con- 
nection may be established by the type 
of accident taken in connection with 
the nature of employment.—Odd Fel- 
lows Cemetery of New Haven v. Daniels, 
33 N.H.2d 357, 

Where the nature of employment cre- 
ates risk of type which would logically 
result in kind of accident which oc- 
curred, causal connection between the 
employment and the accident is reason- 
ably inferable-—Odd Fellows Cemetery 
Coe ne™ Haven vy. Daniels, 33 N.E.2d 

Iowa. An injury received by em- 
ployee at time he is not doing any act 
of service for employer ‘‘arises out of 
employment” if injury can reasonably 
be said to result from a hazard of the 
employment.—Griffith Vv. Norwood 
White Coal Co., 294 N.W. 741. 

Me. An injury is received “in the 
course of the employment’? when it 
comes while the workman is doing the 
duty which he is employed to per- 
form, and an injury ‘arises out of 


the employment Ww 


mel, 296 N.W. 


ent to the rational mind upo 

sideration of all the circumstances _ 
causal connection between the cc 
tions under which the work is 
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posure occasioned by the nature of the © 
employment, then it “arises out of th 
employment”, Rev.St.1930, ¢. 55, § 
—Martin y. City of Biddeford, 20 
2d 715. Wrsa€ 3 
Mich. To justify an award in wi 10% 
men’s compensation case, the accident 
must have arisen “out of’ as well as 
“in the course of’ the employment and ; 
the two are separate questions to be 
determined by different tests.—Apple- 
ford v. Kimmel, 296 N.W. 861. — es 
Mich, An injury “arises out of” 
employment within Workmen’s Com 
sation Law when. there is apparen 
the rational mind, upon consideratio 
of all the circumstances, a causal con- 
nection between the conditions under 
which the work is required to be per- 
formed and the resulting injury. Co. 
Laws 1929, § OA tr Eee Vitis 
ie F SANS 
Minn. In determining whether an — 
injury is compensable, the term ‘‘aris- _ 
ing out of employment” points to the 
origin or cause of injury, and dete 
mination of origin or cause requires 
a finding of proximate cause.—Stenberg 
vy. Raymond Co-op. Creamery Co., 2 
N.W. 498. oo 5 Yn 
N.J.Dept.Labor. The criteria of a 
“compensable injury” are whether the © 
employment, of claimant was one of. 
the contributing causes without. which 
the accident would not have occurred, 


Fierro vy. Public Service Coordinated 
FEROS Ph 16 A2d 72, .18 N.J.Misc 


have ‘happened, and that the acciden 
was one of the contributing causes with 
out which the injury or death would 
not have resulted. N.J.S.A, 34:15-1 | } 
seq.—Swann v. Town of Montclair, 18 
A.2d 721, 19 N.J.Mise, 255. MN 


plained of is related to or affected by | 
the employment, and if, but for the 
employment, it would not have oc- 
eurred. N.J.S.A. 34:15-1 et seq—_ 
Swann v. Town of Montclair, 18 A.27 
(21, 19 N.J.Mise. 255. - 4 

N.J.Dept.Labor. Before an award can ~ 
be made under the compensation act, it 
must be concluded that accident oc- 
curred not only in the course of em- 
ployment, but that it arose out of the 
employment. N.J.S.A. 34:15-1 et seq. 
—Clarke v. Ward Baking Co., 18 A.2d 
727, 19 N.J.Misce. 268. 4 

N.J.Dept.Labor. An accident is one 
“arising out of employment” within. 
meaning of the Compensation Act, when 
it is something the risk of which might " 
have been contemplated by a reasonable 19 
person, when entering the employment, 
as incidental to it, and a risk is ‘‘in- 
cidental’ to the employment when it 
belongs to or is connected with what 
a workman has to do in fulfilling his 
contract of service. N.J.S.A, 34:15-1 et 
seq.—Clarke v. Ward Baking Co., 18 A. 
2d 727, 19 N.J.Mise. 268. 

N.Y. An award of compensation is 
sanctioned by the Workmen’s Compen- 
sation Law only in event of proof that 
act which caused disability or death 
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of employee was one of the risks con- 
nected with the employment, flowing 
therefrom ag a natural consequence 
and directly connected with the work. 
Workmen’s Compensation Law, § 1 et 
seq.—Brown v. New York State Train- 
ing School for Girls, 32 N.H.2d 783, 285 
N.Y. 37, reversing 19 N.Y.S.2da 901, 
259 App.Div. 946. 
 N.D. The compensation fund is es- 
tablished to afford sure and certain re- 
- lief to an employee who suffers an in- 
_ jury arising in the course of his em- 
- ployment, the term “injury” including 
~ aecident and any disease proximately 
caused by the employment. Comp, 
h Laws Supp.1925, §§ 396a1, 396a2.— 


- Sandlie’v. North Dakota Workmen’s 


- Oki, An injury to a workman is 
-eompensable as “arising out of employ- 
~ ment’ where it is apparent from all 
of the circumstances that a causal con- 
nection exists between the conditions 
under which the work is required to 
be performed and the resulting in- 
jury. 85° Okl.St.Ann, §§ 1 et seq., 11. 
—Brooks Packing Co. v. Reed, 104 P.2d 
sisi ie 
- ‘Pex.Civ.App. An injury “arises out 
of the employment’ when there is a 
causal connection between conditions 
‘under which work is required to be 
performed and resulting injury.—Unit- 
ed Employers Casualty Co. v. Barker, 
~ 148 S.W.2d 260. “ 
In order that an injury may be said 
to “arise out of employment,” the caus- 
ative danger must be peculiar to work 
and not common to neighborhood and 
must be incidental to character of busi- 
ness and not independent of relation of 
master and servant, but causative dan- 
ger need not have been foreseen or ex- 
- pected.—United Employers Casualty Co. 
y. Barker, 148 S.W.2d 260. 
me [ § 400 
til. An injury to be compensable 
lust arise from a “risk reasonably 
eidental to the employment” and not 
one suffered by the public generally, 
and such a risk is one which belongs 
to or is connected with what an em- 
i ployee has to do in fulfilling his con- 
tract of service. Smith-Hurd Stats. 
; -e. 48, § 138 et seq.—Rosenfield v. In- 
ak ee Commission, 29 N.H.2d 102, 374 
C 


i An injury “arises out of em- 
ployment” when, upon consideration of 
‘a all circumstances, there is apparent to 
the rational mind a causal connection 
between injury and a darzer peculiar 
to the work, and it does not result 
from a hazard to which the employee 
would have been equally exposed apart 
from his employment, and lence risks 
common to the neighborhood and the 
public and not merely traceable to the 
employment as a contributing proximate 
cause are excluded. Smith-Hurd Stats. 
e, 48, § 1388 et seq.—City of Chicago v. 
Industrial Commission, 33 N.H.2d 428. 
376 Ill. 207. 

Mich. The compensation law is to 
be liberally construed to provide in- 
} demnity for accidents peculiarly inci- 
dental to employment, but it is not 
intended to be health, accident, and 
old age insurance and spread general 
‘protection over risks common to all 
and not arising out of and in the 
course of employment, Comp.Laws 
1929, § 8407 et seq.—Simpson vy. Lee & 
Cady, 293 N.W..718, 294 Mich. 460. 

Mo.App. The legislature in enacting 
Workmen’s Compensation Act did not 
intend to make the employer an ‘‘in- 
surer” against all accidental injuries 
to an employee while in the course of 
employment, but only such injuries 
arising from or growing out. of risk 
peculiar to nature of work in the scope 
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juries which can be traced to some 
risk or hazard to which the employee 
is exposed in a special degree by rea- 
son of his employment and risks to 
which all persons similarly situated 
are equally exposed and not traceable 
in some special degree to the peculiar 
employment are excluded. Rey.St.1939, 
§ 3691, Mo.St.Ann. § 3301, p. 8232,— 
Morrow y. Orscheln Bros. Truck Lines, 
151 S.W.2d 138. : 

Yex.Civ.App. In order that an injury 
may be said to “arise out of employ- 
ment,’ the causative danger must be 
peculiar to work and not common to 
neighborhood and must be_ incidental 
to .character of business and not inde- 
pendent of relation of master and _ serv- 
ant, but causative danger need not 
have been foreseen or expected.—Unit- 
ed Employers Casualty Co. v. Barker, 
148 S.W.2d 260. 

Wyo. An injury may be compensable 
though the accident was not peculiar to 
the industry.—Standard Oil Co. v. 
Smith, 111 P.2d 182. : 
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Ga. An injury “arises out of the 
employment’? when there is apparent 
to the rational mind, upon considera- 
tion of all circumstances, a causal 
eonnection between conditions under 
which work is required to be_ per- 
formed and resulting injury, and un- 
der such test if the injury can be 
seen to have followed as a natural in- 
cident of work, and to have been con- 
templated by a reasonable person fa- 
miliar with the whole situation as a 
result of exposure occasioned by na- 
ture of employment, the injury “arises 
out of the employment”’.—Fried vy. U. 
8S. Fidelity & Guaranty Co., 15 S.H.2d 
704, affirming U._S. Fidelity & Guar- 
anty Co. v. Fried, 12 S.H.2d 406, 64 
Ga.App. 186. 

Me. If the injury can be seen to 
have followed as a natural incident of 
the work and to haye been contem- 
plated by reasonable person familiar 
with the whole situation as a result of 
the exposure occasioned by the nature 
of the employment, then it “arises. out 
of the employment’. Revy.St.1930, ¢. 
55, § 8—Martin y. City of Biddeford. 
20 A.2d ‘715. 

Tex.Civ.App. In order that an in- 
jury may be said to “arise out of em- 
ployment,” the causative danger’ must 
be peculiar to work and not common 
to neighborhood and must be inci- 
dental to character of business and not 
independent of relation of master and 
servant, but causative danger need not 
have been foreseen or expected.—United 
Employers Casualty Co, vy. Barker, 148 
S.W.2d 260. 
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D.C.Ala. The phrase “arising out of 
employment” in Longshoremen’s Com- 
pensation Act defining a compensable 
injury as an injury “arising out of and 
in course of employment”, refers to 
employment as the cause or source of 
the accident, whereas the phrase “in 
the course of employment” refers to the 
employment as the time, place and cir- 
cumstances of the accident. Long- 
shoremen’s and Harbor Workers’ Com- 
pensation Act, § 2, 33 U.S.C.A. § 902.— 
McWilliams Dredging Co. v. Hender- 
son, 36 F.Supp. 361. 

Cal.App. Any reasonable doubt as to 
whether employee’s act was contemplat- 
ed by employment should be resolved 
in his favor in determining compensa- 
bility of injury sustained while per- 
forming act, in view of state’s policy 
of liberal construction of Workmen's 
Compensation Act in employee’s favor. 
St.1937, p. 265, § 3201 et seq.—Mat- 
thews v. Naylor, 109 P.2d 978. 

Conn. An injury arises “in course of 
employment” when it takes place with- 
in period of employment, at a place 
where the employee may reasonably be, 
and while he is reasonably fulfilling the 
duties of the employment or doing 
something incidental to it.—lliff v. Nor- 
walk Tire & Rubber Co., 16 A.2d 481. 
127 Conn, 248: 

Ill, “In the course of employment” 
refers to the time, place, and circum- 
stances under which the accident oc- 


present at time of injury, 
“arise out of employment” referring to 
the origin or cause of the accident, and 
being descriptive of its character, and 


the words “in the course of employ- 
ment” referring to the time, place, and 
circumstances under which the accident 
occurred. Smith-Hurd Stats. ec. 48, 
138 et_seq.—City of Chicago vy. Induse 
trial Commission, 33 N.E.2d 428, 376 
Ill, 207. 

Ky. An employee to be entitled to 
compensation must show, not only that 


his injuries have arisen “out of” his 
employment, but also that injuries 
arose “in the course of his employ- 


ment”. Ky.St. § 4880 et seq.cHoward 
v. Dawkins Log & Mill Co., 143 S.W. 
2d 741, 284 Ky. 9. 

Mich. To justify an award in work- 
men’s compensation case, the accident 
must have arisen “out of” as well as 
“in the course of” the employment and 
the two are separate questions to be 
determined by. different. tests.—Apple- 
ford vy. Kimmel, 296 N.W. 861. 


Mich, An injury is received ‘in the 
course of’? the employment within the 
Workmen’s Compensation Law when it 
comes while the workman is doing the 
duty which he is employed to perform. 
Comp.Laws 1929, § 8417.—Appleford vy. 
Kimmel, 296 N.W. 861. 2 

Neb. To entitle compensation claim- 
ant to compensation, it was sufficient 
to show that injury and_ pre-existing 
disease combined to produce disability, 
and it was not necessary that the 
claimant prove that the injury accel- 
erated or aggravated the disease, in 
order to'satisfy the requirement that 
the accident was one “arising out of 
employment,” within meaning of the 
compensation act. Comp.S8t.1929, § 48- 
101 et seq.—City of Omaha vy. Casau- 
bon, 294 N.W. 389. 

In compensation proceeding, wherein. 
there was uncontradicted evidence that 
there was an arthritic condition of 
claimant’s spinal column prior to acci- 
dent, claimant’s - disability would be 
deemed to have been a disability “aris- 
ing out of and in course of employ- 
ment,”’ so as to entitle him to compen- 
sation, where the arthritic condition 
had caused no pain or suffering what- 
ever and created no noticeable impair- 
ment of strength or use of his spine 
before the accident, but after the acci- 
dent suffering and impairment imme- 
diately commenced, Comp.St.1929, § 
48-101 et seq.—City of Omaha y. Ca- 
saubon, 294 N.W. 389. 

N.D. Under the Compensation Act, 
compensation may be recovered only | 
for an injury arising in the course of ~ 
f (cinadte aylen oe 1919, ce. 162, §§ 2) 

——Moug v. Workmen’s Compensation 
Bureau, 297 N.W. 129. y 5 


N.D. An injury is received “in course 
of employment” within meaning of the 
Compensation Act, when it comes while 
the workman is doing a duty which he 
is employed to perform. Laws 1919, 
c. 162, §§ 2, 10—Moug vy. Workmen’s 
Compensation Bureau, 297 N.W. 129. 

Ohio. Right to receive benefits under 
Workmen’s Compensation Act is de- 
pendent upon proof that injury was 
sustained by employee in course of his 
employment, and that it arose out of 
such employment, and it must also ap- 
pear that the injury was physical and 
traumatic in character and was acciden- 
tal in its origin and cause. Gen.Code, 
§ 1465-37 et seq.—Gwaltney v. General 
Motors Corporation, Chevrolet Motor 
Co. Division, 30 N.E.2d 342, 137 Ohio 
St. 354. 

Ohio App. A clear, deliberate and 
radical departure from line of duty 
cannot be construed to be in “course of 
employment” so as to be compensable. 
under Workmen’s Compensation Act, 
notwithstanding it was during period 
of employment, Gen.Code, § 1465-37 


nst. art. | 35._Smith vy. 
ustrial Commission, 32 N.H.2d 56. 
Pa. To establish a right to com- 
pensation, it must be shown that the 
claimant met with an accident in the 
course of his employment. 77 P.S. § 
1 et seq.—Crispin v. Leedom & Worrall 
Co.. tna Casualty & Surety Co., Inter- 
vener, 19 A.2d 400, 341 Pa. 325, revers- 
ing Crispin v. Leedom & Worrall Co., 
15 A.2d 549, 142 Pa.Super. 1. 
Pa.Super. Under the Workmen’s 
Compensation Act, an injury sustained 
in ‘course of employment’ embraces a 
injuries received while engaged in fur- 
thering the business of the employer 
and injuries received on the premises, 
subject to the limitations that the em- 
ployee’s presence must ordinarily be 
required at the place of injury, or if 
not so required, the departure of the 
servant from the usual place of employ- 
ment must not amount to an abandon- 
ment of employment, or be an act whol- 
ly foreign to his usual work, and must 
we merely an innocent or inconsequen- 
tial departure from the line or place of 
duty. 77 P.S. § 1 et seq.—lLewis vy. 
Capital Bakers, 18 A.2d 883. 
Pa.Com.Pl. It was held that at the 
time of the accident the operator was 
proceeding in the course of his em- 
ployment, where he had left his rolling 
machine and, with the permission of his 
foreman, was driving another county 
employee to another part of the county 
in order that the operator might survey 
another county project and in order 
that the other employee might procure 
lanterns to be placed on the county 
roject where the operator’s roller was 
n use.—Hoffman v. Montgomery Coun- 
ty, 57 Montg. 274. 
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D.C.ba. In action under Workmen’s 
Compensation Act a switcher employed 
by operators of oil lease who dropped 
an ax upon his foot was injured in the 
“seope of his employment’’. Acts La. 
No. 20 of 1914, as amended.—Langston 
be Ate Iron Drilling Co., 38 F.Supp. 
36. 


Me. An injury is received “in the 
course of the employment’? when it 
comes while the workman is doing the 
duty which he igs employed to per- 
form, and an injury “arises out of 
the employment” when there is appar- 
ent to the rational mind upon consid- 
eration of all the circumstances a caus- 
al connection between the conditions 
under which the work is required to 
be performed and the resulting in- 
jury, Rev.St.1930, c. 55, § 8.—Martin 
v. City of Biddeford, 20 A.2d 715. 


Minn. Fatal injury to employee 
while engaged in moving office furni- 
ture, equipment and safe from one 
office to another of a realtor was com- 
pensable, since it “arose out of and in 
the usual course of employer’s busi- 
ness’”.—Byhardt vy. Ballord, 296 N 
504, 

Mo.App. Heat exhaustion of switch 
engine fireman as result of shoveling 
eoal into open door of firebox when 
outside temperature was 98 degrees 
was “accident,” and death result- 
ing therefrom was compensable under 
Workmen’s Compensation Act, as char- 
acter of employment intensified risk 
and subjected employee to greater haz- 
ard than that faced by other people 
in same locality.—McCarthy v. Ameri- 
ean Car & Foundry Co., 145 S.W.2d 
486. 

N.J.Dept.Labor. Production manager 
of dyeing and printing company, who, 
when important customer called for 
rush order which was not quite ready, 

| in an effort to prevent any unnecessary 
delay, seized a rol] of silk weighing 
approximately 75 pounds, and, holding 
it upright against his chest, proceed- 
ed to carry it to a nearby elevator to 
a place where it was to be taken for 
further processing, and who, while 
doing so, suffered a coronary thrombo- 
sis resulting in cardiac impairment, 
sustained the cardiac impairment as 
result of an “accident arising out of 
and in course of employment” within 
meaning of the Compensation Act. N. 
J.S.A. 34:15-7 et seq.—Hertzberg v. 


ment” Compensa- 
tion Law so as to preclude personal 
injury action against city. Workmen’s 
Compensation Law, § 1 et seq.—Volk 
vy. City of New York, 30 N.H.2d 596, 
284 N.Y. 279, reversing 19 N.Y.S.2d 
. 259 App.Div. 247. 

N.Y.App.Div. A broken leg, sus- 
tained by police chief in soft ball game 
in which he participated while waiting 
at state police barracks for state 
trooper who was to assist him in the 
investigation of a burglary, was not 
an “accidental injury arising out of 
and in course of employment” and was 
not “incidental to employment’? or in 
interests of employer.—Donnelly _ Vv. 
Town of Smithtown, 22 N.Y.S.2d 332. 
260 App.Div. 819. 

N.Y.App.Div.. Where it appeared 
that employee was a watchman upon 
derrick anchored near sea wall which 
was being reconditioned for purpose of 
constructing a highway upon top of it, 
that employee came upon derrick on 
Saturday night, November_12, and was 
to remain there until Monday morning, 
that employee used rowboat to reach 
derrick, that he was missing the next 
morning, that the boat was floating 
about 150 feet from the derrick, that 
employee’s body was discovered on 
Thanksgiving Day with blue spot on 
his head about the size of a half dol- 
lar, and that verdict was death by 
drowning, award of compensation for 
death benefits was authorized on 
ground that the employee’s drowning 
happened during “course of employ- 
ment”, Workmen’s Compensation Law, 
§ 1 et seq.—Heikkila vy. J. Rich Steers, 
anes 25 N.Y.S.2d. 831, 261 App.Diy. 

S.C. The scope of one’s employment, 
within Workmen’s Compensation Act, 
may be enlarged or limited by the 
particular circumstances, and therefore 
it would be difficult to prescribe a 
formula which would apply to all cases. 
Act July 17, 1936, 39 St. at Large, p. 
1231 et seq., § 1 et seq.—King v. Wes- 
ner, 16 S.H.2d 289. 198 S.C. 49. 

Wash. The words “in the course of 
employment” relate to time, place and 
eircumstances under which an _ acci- 
dent takes place and an accident arises 
in the course of employment when it 
occurs within the period 8f the em- 
ployment at a place where the em- 
ployee reasonably may be in the per- 
formance of his duties and while he is 
fulfilling those duties or engaged in 
doing something incidental thereto.— 
Thompson v. Department of Labor & 
Industries, 116 P.2d 372. ; 
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. The circumstances giving rise to 

the ‘‘added risk doctrine” are pertinent 

in determining the issue regarding 

whether injury to employee arose out 

of, or in the course of, employment.— 

Associated Indemnity Corporation v. 

Industrial Accident Commission of Cal- 

jfornia, 112 P.2d 615, prior opinion 105 
Pl2d 374. 

Towa. Where salesman for gas com- 
pany under contract which provided 
that he was to devote his entire time 
and attention to company’s business, 
and that he was to furnish his own 
automobile, but which did not limit 
means of transportation or provide any 
particular time when he was to visit 
prospects or definite place he was to 
go each day, was injured while travel- 
ing in airplane with friend who was a 
licensed pilot to neighboring towns for 
purpose of seeing prospects, injuries 
“arose out of and in the course of his 
employment”, so as to be compensable, 
as against contention that salesman in 
traveling by airplane was engaging in 
a trash act wholly outside his employ- 
ment. Code 1939, 1361 et seq.— 
Knipe vy. Skelgas Co., 294 N.W. 880. 


‘vator located in building occupi 


f 5 _ + ir Near 4 
N.Y.App.Div. Where operator 
part by garage, received call and 
ceeded to a certain floor where he 
found an automobile parked ready to — 
be taken down to the main floor, an 
the operator attempted to start the au- 
tomobile, the operator did not thereby 
“abandon” his employment so as t 
preclude him from recovering work- — 
men’s compensation for injuries sus- 
tained in accident which occurred 
when he lost control of the automo= 
bile and it fell through another eleva 
tor shaft door. Workmen’s Compensa- — 
tion Law, § 1 et_seq.—Constabile v. — 
Bowery Savings Bank, N. ; “ 
765, 261 App.Div. 862. re 

§ 


comfort, ; 
of a servant while at work, though 
strictly personal to himself, and not 
acts of service, are incidental to the 
service, and injury sustained in their 
performance “arises out of emplo} 
ment.” §t.1937, p. 269, §%3600.—Stal 
Department of Institutions v. Industri 


Accident Commission, 116 P.2d 79. 
412 of 
Colo. Where employee who had 


finished work for the day stepped on 
a piece of soap and fell in bath house 
maintained by employer for emplo; 
who paid employer for such servic 
the injury was not compensable, be 
cause at the time of the accident en 
ployee was not “performing servi 
arising out of and in the course of_his 
employment’. ’35 C.S.A. e@. 97, § 2 4y, 
(b).—Industrial Commission vy. Roe 
Mt. Fuel Co., 110 P.2a 654 
§ 413 - 
Ga.App. A traveling salesma 4 
fell from stool while eating noo 
meal in restaurant in a comm 
other than that in which salesma 
lived, sustained an injury “arising out 
of and in course of employm ee 
where salesman was within his — ric 4 
tory and went into restaurant to seek 
information as to whereabouts o of 
prospect.—Employers’ Liability Assw 
Corporation y. Pruitt, 10 S.E.2d 275 
conforming to answers to_ certifie 
questions 9 S.H.2d 641, 190 Ga. 479, 
Mass. Where waitresses who — 
ceived meals as part of their ‘pay con- 
tracted trichinosis allegedly as resu 
of eating insufficiently cooked p 
furnished by employer which was 
sured under Workmen’s Compensation 
Act, the introduction into waitresse 
bodies of the trichinae which cau: 
the illness constituted a “person 
jury” which was compensable as 
ing out of and in the course — 
ployment”? and hence waitresses, Ww 
had made no reservation of common I 
rights, could not maintain actions fo 
breach of implied warranty of fitness 
of the food. G.L.(Ter.Hd.) ¢. 106, § 
17(1); ©. 152, §§ 24, 26—De Stefano 
v. Alpha Lunch Co. of Boston, 30 N. 
H.2d 827, 308 Mass. 38, : 
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N.Y.App.Div. 
sulted in employee’s death were caused — 
by fire which employee built in mortar 
tub to warm himself while working up- 
on scaffold in employment of respond- — 
ent corporation did not preclude claim- 
ant from recovering compensation for 


death.—Strand v. Harris Structural 
Steel Co., 23 N.Y¥.S.2d 630, 260 App. = 
Div. 516 J te 


Tex.Civy.App. That a truck driver 
went under another driver’s parked 
truck to avoid heat from sun while 
waiting for instructions from a supe- 
rior with reference to parking trucks 
did not constitute a “departure from — 
employment” which would preclude Ho: 
award for driver’s death as result of i 
injuries sustained when driver was run y 
over by truck where it did not appear ; 
that driver’s action was unusual. Ver- 
non’s Ann.Civ.St. art. 8306 et seq.; art. 

8309, § 1, second subd, 4.—United Hm- 
ployers Casualty Co. v. Barker, 148 S. 
W.2d 260. 


8 415 
Cal. A clerk did not step outside the . 
permissible scope of his employment 
merely because in order to get fresh 
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air he went into a hallway where his 
duties did not require him to be, as re- 
gards clerk’s right to compensation for 
4 injury after going into hallway.—F, WwW. 
Woolworth Co, v. Industrial Accident 
Commission, 111 P.2d 313, prior opin- 
ion 103 P.2d 435. 
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Mo.App. Where a night watchman, 
who was an employee of codefendant 
which operated under Workmen’s Com- 
pensation Act, was injured by acci- 
dental discharge of revolver while 
watchman was heeding call of nature 
in toilet at codefendant’s place of busi- 
ness which watchman, at codefendant’s 
a. direction, had entered to watch fires 
during freezing weather, watchman’s 
injury was compensable as ‘arising 
‘ out of and in the course of the em- 
ployment”, and, fact that watchman, 
while so employed, was also a deputy 
marshal of a town was immaterial, the 
_ two employments being complementary. 
 Mo.St.Ann. §§ 3299, et seq., 3304, 3305, 
pp. 8229, et seq., 8238.—Schultz v. 


-- Moerschel Products Co., 142 S.W.2d 
106, 


i _ employer.—Braunstein v. Kraft Corru- 
gated Containers, 17 A.2d 494, 19 N.J. 
ty Misc;) 92. 

By WF § 423 


: aaa : 
re _ N.Y.App.Div. Death of newspaper 
route boy who attended carrier boys’ 
pienie arranged by branch manager 
and who drowned while swimming 
was compensable under the Workmen’s 
- Compensation Law. Workmen’s Com- 
p if pensation Law, § 1 et seq.—Fagen y. 
Albany Evening Union Co., 24 N.Y.S. 
- 24 779, 261 App.Div. 861. 
Bee 3? § 425 Histo 
- Cail.App. An injury to mechanic in 
collision with truck while driving his 
automobile from town in which he was 
employed to city at time fixed by his 
employer for purpose of buying a hoist 
and are welder for employer occurred 
in “course of his employment’, and 
hence was compensable under Work- 
men’s Compensation Act, though he 
had been expressly permitted by em- 
“ployer and planned to stop off at an- 
other city on route to visit relatives, 
as major purpose of trip was to_per- 
form employer's business. St.1937, p. 
| 265, § 3201 et seq—Matthews v. Nay- 
lor, 109 P.2d 978. { : 
\e An employee making trip necessitat- 
ed by his work is in ‘‘course of his 


ry 


ak employment’, so as to entitle him to 
compensation under »Workmen’s Com- 
: pensation Act for injury sustained dur- 
‘ing trip, though he is serving some 
purpose of his own at same time. St. 
1937, p. 265, § 3201 et seq.—Matthews 
vy. Naylor, 109 P.2d 978. 


Idahe. An automobile accident, in 
which sheriff was fataliy injured while 
driving back, with his wife, sister, her 
husband, and a nephew, from place in 
Utah, after visiting his brother thereat, 
to sister’s Nevada home, from which he 
had taken her and her husband to 
brother’s home, with intention to pro- 
ceed thereafter with his wife to their 
home in Idaho by way of Nevada town 
to which he had gone from his home at 
least partially in furtherance of official 
business, did not ‘‘arise out of and in 
the course of his employment” by 
eounty ’vithin Workmen’s Compensa- 
tion Act,, in absence of evidence that 


such side trip was made in furtherance 
A of such business or that service of 
) county was concurrent cause of such 


trip. Code 1932, § 43-901 et seq.—Par- 


¥ ker y. Twin Falls County, 111 P.2d 
865. 
N.H. While employee is engaged in 


. employment, his conduct in matters of 
a personal nature, reasonably. to be 
undertaken and not expressly forbid- 
den, is as much ‘“‘in course of employ- 


\ ba s , a et ”, 
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ment” within meaning of the Compen- — 
sation Act as when he is actually per- | 


forming the work of the employment, — 
and accidents sustained in such con- 


duct -arise as much “out of employ- 
ment” as when he is actually doing the 
work for which he is hired. Pub. 
Laws 1926, c. 178, § 1 et seq.— Whitham 
v. Gellis, 16 A.2d 703. ; 

N.H. Where gasoline filling station 
attendant while alone at station and on 
duty, crossed highway to. make a pur- 
chase for his personal use at a store 
opposite the station, and on his return 
he was struck by an automobile and, 
killed after nearly reaching the grounds 
of the station, and his personal errand 
was one not forbidden by his employer 
and was one reasonably expected to be 
permitted, his. death was the result of 
an accident “arising out of and in 
course of employment,’’ within mean- 
ing of the Compensation Act. Pub. 
Laws 1926. c. 178, § 1 et seg.—Whit- 
ham. v. Gellis, 16 A.2d 703. 

N.Y. Evidence that compensation 
claimant, employed as assistant to 
president of company, had luncheon at 
noon hour with two other employees 
with whom claimant had been asked to 
meet to discuss company business, that 
after haying luncheon at restaurant lo- 
cated on same side of street as compa- 
ny’s place of business, claimant went to 
bank on personal errand and while re- 
turning to place of business she fell, 
sustaining injuries, sustained finding 
that claimant sustained “accidental in- 
jury” which was compensable as “aris- 
ing out of and in course of employ- 
ment”, notwithstanding that at time 
claimant fell she was walking on op- 
posite side of street from that on 
which company’s place of business was 
located. _Workmen’s Compensation Law, 
§ 2, subd. 7; § 10.—Oram v. Byron G. 
Moon Co., 32 N.W.2d 785, 285 N.Y. 42, 


reversing 22 N.Y.S.2d 355, 260 App, 
Div. 822. 

N.Y.App.Div. Where claimant, em- 
ployed as a ‘secretary in employer’s 


office, after going out to luncheon with 
two other employees did not. return 
directly to office but went to a bank 
on a personal errand, and was in- 
jured while on her way to the office 
from the bank before she regained the 
route she would have followed from 
her luncheon to office, claimant was not 
entitled to compensation. Workmen’s 
Compensation Law, § 1 et seq.—Oram 
v. Byron G. Moon Co., 22 N.Y.S.2d-355. 
260 App.Div. 822. 


Tex.Civ.App. Where employee  fin- 
ished work required to be done for 
coemployer when he reached a certain 
residence from which he was to drive 
a truck to oil properties of employer, 
and instead of driving truck at that 
time entered his personal automobile in 
which he drove to an adjoining town 
for pleasure purposes and was shot and 
killed in an argument arising out of 
manner in which he drove automobile 
while returning to residence for pur- 
pose of driving truck, employee’s death 
did not arise “in course of employ- 
ment” and was not compensable.  Ver- 
non’s Ann.Ciy.St. art. 8309, § 1, second 
subds. 2, 4.—Cerey v. Traders & Gen- 


eral Ins, Co., 142 S.W.2d 512, error 
refused. 
Utah. The irregularity of time of 


performance of acts does not prevent 
recovery of compensation, where em- 
ployee is entitled to recovery and does 
not make such acts a performance of 
a duty the major factor of which is 
in the interest of the employee. Rey. 
St.19338, 42-1-1 et seq._—Goodyear Tire 
& Rubber Co. v. Industrial Commis- 
sion of Utah, 110 P.2d 334. 

Wyo. An act may be within the 
“scope of employment” although done 
in part to serve the purposes of the 
workman. Rev.St.1931, § 124-101 et 
seq.—Standard Oil Co. v. Smith, 111 P. 
20 132 

Wyo. Where employee who operated 
bulk gasoline station on commission 
basis, while returning from a vacation, 
picked up oil delivered to him by em- 
ployer for business purposes at a town 
on his homeward route, and was fa- 
tally injured in collision on the way 


trip. Rev.St.1931, § 124-101 et seq.; § 
124-104, as amended by Laws 1939, c. 
118, § 1; and § 124-106-7(i, 1).—Stand- 
ard Oil Co. v. Smith, 111 P.2d 132. 
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Ky. Where a business errand is the 
purpose of workman’s journey, social 
incident of taking guests along for 
pleasure of their company does not 
affect workman’s right to compensation 
for injuries sustained in the perform- 
ance of the errand; but, where business 
errand is finished or abandoned and 
workman thereafter sets about the pur- 
suit of his own pleasure or indulgence, 
employer is not obligated to pay com- 
pensation for injuries sustained by 
workman.—Mason-Waller Motor Co. v. 
Holeman, 144 S.W.2d 796, 284 Ky. 374. 

Mo. When employee abandons or 
steps aside from his employment and 
duties connected therewith and engages 
in work or pleasure purely his own, 
employer is not liable for compensation 
under Workmen’s Compensation Act for 
accidental injuries sustained by em- 
ployee while so engaged, as such acci- 
dent does not ‘arise out of and in the 
course of employment’”.—Weaver v. Nor- 
wich Pharmacal Co., 149 S.W.2d 846. 

Mo. Where employee, resuming em- 
ployment after deviating therefrom for 
purposes of his own, is injured while 
pursuing resumed employment, accident 
is one “‘arising out of and in the course 
of employment” within Workmen’s 
Compensation Act.—Weaver v. Norwich 
Pharmacal Co., 149 S.W.2d 846. 

Tenn. An employee on employer’s 
trip is outside “scope of his employ- 
ment” during detour from main trip 
for employee’s purely personal objec- 
tives and not entitled to compensation 
under Workmen’s Compensation Act 
is injuries sustained during such de- 
our. 
v. Indemnity Ins. Co. of North Amer- 
ica, 145 S.W.2d 1026. 

A workman or employee, stepping 
aside from his employment on person- 
al_mission, departs from course of em- 
ployment, and injuries sustained by 
him while on such mission do. not 
“arise out of and in the course of his 
employment”? within Workmen’s Com- 
pensation Act. Code 1932, § 6851 et 
seq.cFree v. Indemnity Ins. Co. of 
North America, 145 S.W.2d 1026. j 

Injuries to automobile salesman by 
fall on iey sidewalk while walking 
toward his automobile, parked on 
street short distance from his emnlov- 
er’s place of business, after leaving 
such place with intention to drive first 
to grocery store to get groceries for 
his home use and then to store at 
which prospective purchaser of auto- 
mobile was employed to inform ‘him 
of rejection of his offer to pay stated 
price before going home to supper, 
did not “arise out of and in the course 
of his employment” within Workmen’s 
Compensation Act. Code 1932, § 6851 
et seq.—Free v. Indemnity Ins. Co. of 
North America, 145 S.W.2d 1026. 
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Conn, Where engineer, while waiting 
until mixer was ready for him to start 
greasing, went to boiler room and com- 
menced washing a pair of overalls be- 
longing to a fellow employee, which 
was not part of his duties as engineer, 
and while washing overalls fire started 
in boiler room and as result of. fire 
engineer was severely burned, engineer 
was entitled to an award of compensa- 
tion on ground that he sustained injury 
“arising out of and in course of employ- 
ment.”—lTliff v. Norwalk Tire & Rub- 
ber Co., 16 A.2d 481, 127 Conn. 248, 
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Cal.App. Where it appeared that city 
bill collector and inspector of signs 
was driving automobile towards, city’s 
garage, that he noticed two men for 
whom he had summons and complaint, 
that he endeavored to make service, 
that when he returned to his automo- 
bile he slipped on mud at curbing and 
fell, that employee occasionally served 


Code 1932, § 6851 et seq.—Free . 


ad, 


aps 
“ie 
i 


were not 


employee, 


me of papers were be- 
served for a Pena. who 
a. d employee $5, the employee was 
not entitled to compensation since the 
injuries did not grow “out of” and 
“incidental to the employ- 
ment”, even if employee had been 
granted permission to serve legal pa- 
pers occasionally._State Compensation 
Ins. Fund y. Industrial Accident Com- 
mission, 110 P.2d 681. 
; § 432 

Colo. Ordinarily, assault by co-em- 
ployees cannot be considered as inci- 
dental to the employment, and so an 
injury to any employee assaulted by a 
fellow workman does not generally 
“arise out of employment”’.—Industrial 
Commission v. Strome, 108 P.2d 865. 
Injuries to an employee resulting 


-from an assault may be found to “arise 


out of or in the course of employment”, 
where the assault is one which might 
be reasonably anticipated because of 
the general character of the work, or 
of the particular duties imposed on 
employee.—Industrial Commission v. 
Strome, 108 P.2d 865. 

App.D.C. Fatal injury of employee 
struck while at work by fellow em- 
ployee because of refusal to pay com- 
mission for obtaining job, notwith- 
standing that no liability to pay exist- 
ed, ‘arose out of employment” within 
Longshoremen’s Compensation Act and 
entitled decedent’s widow to compensa- 
tion. Longshoremen’s and Harbor 
Workers’ Compensation Act, 33 U.S.C. 
A. § 901 et seq.; D.C.Code 1929, T. 19, 
§ 11, 33 U.S.C.A. § 901 note.——Penker 
Const. Co. v. Cardillo, 118 F.2d 14. 

An injury “arises out of employment” 
within Longshoremen’s Compensation 
Act if it is caused by the environment, 
whether inanimate, animal, or human, 
to which the employment exposes the 
and it does not matter 
whether he is struck by a machine, a 
mule or a man so long at least as he 
does not provoke the attack, and an as- 
sault by a stranger or a fellow em- 
ployee clearly “arises out of the em- 
ployment’’ where the employment pro- 
vides the motive for the assault. Long- 
shoremen’s and Harbor Workers’ Com- 
pensation Act, 33 U.S.C.A. § 901 et 
seq. 4 D.C.Code\ 1929, "T) 1:9, IES ay 33 
U.S.C.A. § 901 note——Penker Const. Co. 
v. Cardillo, 118 F.2d 14. 

Mo.App. Whether death of employee 
shot by fellow employee resulted from 
“secident arising out of and in course 
of employment’, so as to be compens- 
able, was dependent upon whether fel- 
low employee’s assault had its origin 
in something intimately connected with 
deceased’s employment, or incidental 
to performance of some particular duty 
which special nature of his employment 
had imposed. Mo.St.Ann.. §§ 3299- 
3376, pp. 8229-8294.—Macalik v. Plant- 
ers Realty Co., 144 S.W.2d 158. 


N.J.Sup. When employer knows of 
occurrence of assaults in past and fails 
to prevent their recurrence, so that 
subsequent injury resulting therefrom 
may be said to have followed as_na- 
tural incident of work and to have 
been such that it would have been con- 
templated by reasonable person, it may 
be said to have arisen not only in the 
“course of” but also ‘out of’’ the em- 
ployment, and to be compensable. N. 
J.S.A, 34:15-7 et seq.—Staubach v. 
Cities Service Oil Co., 19 A.2d 882, 126 
N.J.L. 479. 
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Colo. Injuries to an employee _re- 
sulting from an assault may be found 
to “arise out of or in the course of 
employment’’, where the assault is one 
which might be reasonably anticipated 
because of the general character of 
the work, or of the particular duties 
imposed on employee.—Industrial Com- 
mission v. Strome, 108 P.2d 865. 

App.D.C. An injury “arises out of 
employment” within Longshoremen’s 
Compensation Act if it is caused by 
the environment, whether inanimate, 
animal, or human, to which the em- 
ployment exposes the employee, and it 
does not matter whether he is struck 


- by a machine, a mule or a man so 


Longshoremen’s and Harbor 
Workers’ Compensation Act, 33 U.S.C. 
A. § 901 et seq.; D.C.Code 1929, T, 19, 
§ 11, 33 U.S.C.A. § 901 note.—Penker 
Const. Co. v. Cardillo, 118 F.2d 14. 

Ga. Where an employee entered the 
place of business of a third person to 
collect a bill for his employer from a 
customer of the third person and while 
there engaged in profanity and disor- 
derly conduct on account of which the 
proprietary third person forcefully 
ejected the employee from his place of 
business, thereby causing injury from 
which employee died, such injury did 
not ‘arise out of and in the course 
of employment” within meaning of 
Compensation Act, but would be at- 
tributed to the ‘willful act of a third 
person directed against the employee 
for reasons personal to employee” 
within meaning of the act. Code § 
114-102.—Fried v. U. S. Fidelity & 
Guaranty Co., 15 §$.H.2d 704, affirming 
U.S. Fidelity & Guaranty Co. v. Fried, 
12 S.H.2d 406, 64 Ga.App. 186. 

Ky. Under liberal interpretation of 
compensation statute, where an em- 
ployee is assaulted by a third person 
and thereby injured, employee is en- 
titled to compensation if cause for in- 
fliction of injury arose from perform- 
ance of duties for employer and it can 
fairly be said that assault was legiti- 
mate fruitage of the employment. Ky. 
St. § 4880 et seq.—Howard v. Dawkins 
Log - Mill Co., 148 S.W.2d 741, 284 

y 


Mich. Where it appeared that em- 
ployee’s duties required him to handle 
disturbances in theater, that on New 
Year’s Hye several patrons were or- 
dered to leave the theater because of 
the disturbance they were causing, that 
on following May 28, some of the par- 
ticipants in the New Year’s Hve dis- 
turbance again visited the theater and 
indulged in boisterous conduct, that the 
employee ordered them to leave the 
premises, and that after theater closed 
employee started for home and was 
subjected to injurious assault, evidence 
sustained finding that employee’s inju- 
ry ‘‘arose out of and in the course of 
employment’. Comp.Laws £929" 
8417.—Appleford v. Kimmel, 296 N.W. 
861. 
Minn. Where employee, whose em- 
ployer’s plant was located in a whole- 
sale district where considerable crime 
took place, was working after dark and 
he left for his automobile which was in 
a garage a few blocks distant, with in- 
tention of returning for samples pre- 
paratory to going on a sales journey 
the next morning, and he was assault- 
ed by two men unknown to him, ap- 
parently for purposes of robbery and 
received fatal injuries, death was the 
result of a compensable injury “arising 
out of employment”. Mason’s Minn.St. 
Supp.1940, § 4272-1.—Wanson y. Rob- 
itshek-Schneider Co., 297 N.W. 19. 


Minn. The fact that injury is inten- 
tionally inflicted on an empluyee does 
not ipso facto preclude compensation 
under that provision of the Compensa- 
tion Act that an injury caused by the 
act of a third person or fellow em- 
ployee intended to injure the employee 
because of reasons personal to him, 
and not directed against him as an 
employe, or because of his employment, 
is not compensable. Mason’s Minn.St. 
1927, § 4326(j)—Hanson v, Robitshek- 
Schneider Co., 297 N.W. 19. 

N.J.Dept.Labor.- Robbery of em- 
ployee while carrying employer’s pay 
roll constituted an accident “arising 
out of and in course of employment” 
and resulting in partial permanent dis- 
ability equal to 30 per cent. of total, 
for which employer was required to 
pay compensation, where robbery ag- 
gravated the weakened condition of 
employee’s heart, causing shortness of 
breath and requiring medical treat- 
ment.—Braunstein v. Kraft Corrugat- 
ed Containers, 17 A.2d 494, 19 N.J. 
Mise. 92. 


patrons of his employer at times and 
places designated by them was — 

structed by representative of a pat: 
to meet representative at a tavern, ar 
salesman proceeded to tavern and 
while he was waiting for representa- 
tive a man entered tavern and with- — 


station in taxicab, with determinati 
of murdering the attendant, obtai 
ehange from the attendant for a_ 
bill, paid the taxicab driver, and, : 
the attendant was putting away the 
bill, shot the attendant, the attenc 
ant’s death which resulted fream t 
shooting was not compensable. Gen. 
Code, § 1465-37 et seq.—Shoemaker y. 
Standard Oil Co. of Ohio, 31 N.H.2d 
92, 66 Ohio App, 224. Meant <3: 
Tex.Civ.App. Where employee went 
to the assistance of a friend who w 
fighting for possession of a g 


Vernon’s Ann.Civ.St. 
§ 1, second subds. 2, 4.—Cerecy v. at 
ers & General Ins. Co., 142 S:W.2d 51 
Error refused. cs 
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Cal.App. Where ranch laborer, who 
was operating a tractor, went to ranch 
house to get some planks to extricate 
tractor, and when starting back in a 
truck on a private lane on ranch was — 
struck in the neck by a bullet from a 
rifle fired by a boy who was shoo 
at a bird, and the boy was not a m 
ber of rancher’s household, and 
not in the habit of shooting or hunti 
on the ranch or in close proximity to 
ranch employees, ranch laborer did not 
sustain compensable injuries “arising 
out of employment”. St.1937, p. 269, | 
3600; St.1917, p. 877, § 69.—Associ 
Indemnity Corporation y. Indu 
Accident Commission, 110 P.2d 676. 


Ill, An employee who was shot, b 
mistake, by officers who, at employer’s _ 
request during a _ strike, had been 
placed on an island on which employer 
owned property was killed by an ac 3 
cident “in course of employment” wher 
industrial violence had created a ha 
ard which was not common to t. 
public generally and employee, whe 
shot, was returning from his work 
the island in a boat in which, at re-- 
quest of employer’s foreman,’ he was 
bringing other employees, and em- — 
ployer had agreed to protect em- — 
ployees remaining at work and had at- — 
tempted to provide them with safe 
means of transportation in and out of 
plant. Ill.Rev.Stat.1937, ¢. 48, § 138 
et seq.—Scott v. Industrial Commis- 
sion, 29 N.W.2d 98, 374 Ill, 225. 


La.App. Where employer furnished 
its taxicab drivers with pistols to pro- 
tect themselves and employer’s prop- 
erty from robbers, kidnappers, and ; 
possible trouble from striking drivers, , 
the injury of a driver who was shot 
through the face when a pistol handled 
by fellow driver wags accidentally dis- 
charged as the two drivers were com- 
paring their pistols ‘‘arose out of and 
in the course of employment” and was 
therefore compensable. Act No. 20 of 
1914, § 8, subd. 1(d);. par!  16)) 3s 
amended by Act No. 242 of 1928,— 


— - -§ 436 
Goins y. Shreveport Yellow Cabs, 200. 
So. 481. - ‘ 
§ 436 
Ohio App. Where clerical employee 


of county treasurer’s office was injured 
a in automobile accident after office hours 
a while on way to deliver tax_ blanks, 
a following an office custom and an in- 
struction from a superior, to office of 
a taxpayer located on route to em- 
ployee’s home, injuries sustained by 
employee were compensable as “arising 
out of and in the course of her _em- 
ployment”.—Adams vy. Industrial Com- 
oh: 29 N.H.2d 228, 65 Ohio App. 


_ Pa.Super. Where workman engaged 
as a general handy man in bakery with 
usual hours of employment from 7 a. 
m. to 4 p, m., subject to call at any 
time, stayed in bakery until approxi- 

_ mately 5 o’clock and some 30 minutes 

later engaged in a game of tag with 
two girls and while so playing fell in- 
to an elevator shaft, and there was 
nothing to show that he was doing 
anything at the time that bore any re- 
lation to his employment, injuries were 
not sustained in “course of employ- 
ment” so as to make employee’s death 
- compensable. 77 P.S. tet “seq 

_ Lewis v. Capital Bakers, 18 A.2d 883. 


: sie § 438 
_ Cal. In order that an employee may 
be considered as upon his employer’s 
premises at the time of the injury, it is 
not necessarily essential that the prem- 
- ises be circumscribed by walls or bar- 
Tiers, nor that the same be wholly un- 
der the control of the employer.—As- 
oeiated Indemnity Corporation v. In- 
strial Accident Commission of Cal- 
zene, 112 P.2d 615, prior opinion 105 
Idaho. If service of master was con- 
current cause of trip which servant was 
taking at time of accident resulting in 
is death, master is liable for compen- 
sation therefor under Workmen’s Com- 
ensation» Act. Code 1932, § 43-901 et 
ad ed vy. Twin Falls County, 111 


Minn. An accidental injury to an 
mployee in a collision while driving 
an automobile furnished by the em- 
loyer for use by the employee in 
prosecuting the employer’s business oc- 
‘curs in “course of employment” with- 
‘in meaning of the Compensation Act, 
en it happens during the usual 
ours of the employment, and where 
he employment requires the services 
performed. Mason’s Minn.St. 
1940, § 4272-1 et seq.—Johnson 
ane Co, of Minnesota, 299 N.W. 


- Travel by an employee and its in- 
- eidental risks are in ‘‘course of employ- 
- ment” within meaning of the Com- 
pensation Act, where the employment 
ereates the necessity for such travel. 
Mason’s Minn.St.Supp.1940, § 4272-1 et 
- seq.—Johnson y. Crane Co, of Minne- 
y ,sota, 299-N.W. 19. } 
oy Mo.App. The Legislature intended to 
extend protection of Workmen’s Com- 
pensation Law to all employees in or 
about “ny premises where they may 
be engaged in performance of their 
duties, and hence recovery of compen- 
-sation was not barred by absence of 
- eyidence that work was being done on 
employer’s premises or premises un- 
der his control. Mo.St.Ann. § 3299 et 
seq., p. 8229 et seq.—Holmes y. Free- 
man, 150 S.W.2d 557. 

Mont. Compensation cannot be. re- 
eovered under Workmen’s Compensation 
Act for employee’s death, unless in- 
strumentality causing fatal injury or 
premises on which it occurred were 
used in connection with actual place 
of work at which employer carried 
on business in which employee was 
engaged. Rey.Codes 1935, § 2911.— 


Lis Griffin v. Industrial Accident Fund, 
} 106 P.2d 346. 
Mont. There is liability under Work- 


men’s Compensation Act for death of 
employee, injured while carrying on 
employer’s business, for which, he was 
employed, though injury occurred off 
employer’s premises or by instrumen- 
tality not under employer’s control, 


Lane! aie 


WORKMEN'S COMP 


yA: 


Rev.Codes 1935, § 2911.—Griffin y. In- 
dustrial Accident Fund, 106 P.2d_ 346. 

Pa.Super. The fact that an employee 
suffered a fatal accident away from the 
premises of his general employer in 
and of itself would not defeat his wid- 
ow’s right to compensation, provided 
employee was at the time of the acci- 
dent engaged in the transaction of the 
business or affairs of his general em- 
ployer. 77 P.S. § 411.—Gocs v. Thom- 
as BE. Coale Coal Co., 16 A.2d 720, 142 
Pa.Super. 479. 


Pa.Super. Under the Workmen’s 
Compensation Act, an injury sustained 
in ‘course of employment’? embraces 
all injuries received while engaged in 
furthering the business of the employer 
and injuries received on the premises, 
subject to the limitations that the em- 
ployee’s presence must ordinarily be 
required at the place of injury, or if 
not so required, the departure of the 
servant from the usual place of em- 
ployment must not amount to an aban- 


donment of employment, or be an act 


wholly foreign to his usual work, and 
must be merely an innocent or inconse- 
quential departure from the line or 
place of ‘duty.’ 77 P:S..°$ 1 vet: iseq.— 
Lewis v. Capital Bakers, 18 A.2d 883. 


Pa.Com.Pl. While, broadly speaking, 
the entire district in which a Milk 
Control Commission investigator op- 
erates as such constitutes his employ- 
er’s “premises’’, the term as used in 
The Workmen’s Compensation Act, 77 
P.S. § 1 et seq., is limited to the place 
where at the time he is actually carry- 
ing on duties for the commission.— 
Emhoff v. Porter Tp. School Dist., 40 
Di&nCs 169: 

In order to recover for an injury oc- 
curring off his employer’s premises, un- 
der The Workmen’s Compensation Act, 
WPS: 1 et seq., an employe must, 
at the time of the injury, have been 
actually engaged in the furtherance of 
his master’s business by order of the 
master, express or implied.—Hmhoff v. 
Porter Tp. School Dist., 40 D. & C. 169. 

Where a Milk Control Commission 
investigator, as to whose expense ac- 
count a problem has arisen, was told 
by his supervisor to discuss the matter 
with the Milk Control Commission on 
his next trip to the State capital, the 
investigator, at a time when he is 
on his way to the capital primarily 
for another purpose but intending in- 
cidentally to discuss his expense ac- 
count, is not acting in the course of 
his employment for the commission 
within the meaning of The Workmen’s 
Compensation Act, 77 P.S. § 1 et seq.— 
Hmhoff v. Porter Tp. School Dist., 40 
Dawa: 


Pa.Com.Pl. In a rural section, where 
the employer operates a _ boarding 
house, which is located on one side of 
a public road, and a general store and 
gasoline station, which are located on 
the opposite side of the public road, all 
these operations should be considered 
as one business operation.—Strunk vy. 
Huffman & Sons, 2 Monroe L.R. 128. 

Where a general handy-man is em- 
ployed to fix the fires in the boarding 
house, help at the gasoline station and 
run errands for the store, he is to be 
considered upon the premises of his 
employer and in the course of his em- 
ployment within the meaning of the 
Workmen’s Compensation Act, 77 P.S. 
§ 1 et seq., when, after his supper hour, 
he returns to fix the fires at the board- 
ing house, has alighted on the side of 
the road opposite the boarding house, 
and is killed as the result of being hit 
by an automobile while he is crossing 
the road to the boarding house.—Strunk 
v. Huffman & Sons, 2 Monroe, L.R. 128. 

W.Va. The “zone of employment?’ 
within which injuries to employees are 
compensable must be determined by 
circumstances of each case. Code 1931, 
23-1-1 et seq.—McHwan y. State Com- 
pensation Com’r, 14 S.H.2d 914. 
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Ga.App. The ‘‘scope of employment” 
of a traveling man is wider than that 
of an ordinary employee.—Hmployers’ 
Liability Assur. Corporation v. Pruitt, 
10 S.H.2d 275, conforming to answers 


N ACTS 


"Ve w= wi - ye whe di. i 
ah Bayes aR oe Rp ages NN ity 
to certified questions 9 S.B.2d 641, 190 


Ga. 479. 


taurant to seek 

whereabouts of a prospect.—Employers’ 

Liability Assur. Corporation v. Pruitt, 

10 S.B.2d 275, conforming to answers 

a center questions 9 S.H.2d 641, 190 
a. : 


Minn. Injuries sustained by a trav- 
eling salesman in a collision between 
a train and an automobile furnished 
him by his employer in traveling from 
place to place occurred in “‘course of 
employment” within meaning of the 
Compensation Act, though collision oc- 
curred after 1 a. m., and though sales- 
man had visited several taverns short- 
ly before, where at the time of ‘his 
collision he had returned to his duties, 
and his employment had created the 
necessity for such travel. Mason’s 
Minn.St.Supp.1940, § 4272-1 et it as 
Johnson y. Crane Co. of Minnesota, 299 
N.W. 19. 

N.Y.App.Div. An award for funeral 
expenses for salesman who was killed 
in an automobile accident while driv- 
ing home from interviewing a prospec- 
tive customer was affirmed, as against 
contentions that accident was not one 
“arising out of and in course of em- 
ployment” within meaning of the Com- 
pensation Act, and that death resulted 
from intoxication. Workmen’s Com- 
pensation Law, § 1 et seq.—Phillips v. 
Queens Electric Shops, 22 N.Y.S.2d 
363, 260 App.Div. 824, appeal denied 23 
N.Y.S.2d 832, bes denied. 
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Kan. That an oil well drilling com- 
pany’s employee, whose duties required 
travel by automobile, ehose to take a 
somewhat longer route by way of 
paved highways while traveling be- 
tween company’s wells, and to pick 
up a needed change of clothing at his 
home while on trip, did not constitute 
an “abandonment” of his employment 
for purposes of determining whether 
employee’s widow and minor child 
were entitled to compensation when 
employee was killed in automobile ac- 
cident occurring on trip. Gen.St.1935, 
44-501 et  seq.—Mitchell vy. Mitchell 
Drilling Co., 114 P.2d 841, 154 Kan. 

Me. An employee of city who was 
hired to sand streets as and where 
directed by truck driver and. was 
transported from place to place for 
that purpose did not lose his status 
as an employee because truck driver 
had completed sanding of streets di- 
rected to be sanded but proceeding 
to another street to sand it if not 
sanded, as had been done on previous 
occasions, where accident occurred, 
particularly where employee was not 
shown to have been aware of direc- 
tions given driver. Rev.St.19380, c. 55, 
§ 8.—Martin vy. City of Biddeford, 20 
A.2d 715. 

Mich, Where operator of excavating 
shovel, who was paid flat sum of $1.50 
for loading shovel on trailer at com- 
pletion of job and unloading at next 
location, loaded shovel shortly before 
noon, went to his home where he ate 
lunch which be had carried with him 
in morning, piaced tools in automobile, 
and started for new location, his em- 
ployment ended with completion of the 
loading, and death resulting from au- 
tomobile accident while on way to next 
location to resume employment was 
not compensable as “arising out of 
and in course of employment’’,—Chere- 
wick v. Morris G. Laramie & Son; 295 
N.W. 268, 295 Mich. 570. 
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Mo.App. Where one of compensation 
claimant’s duties was to solicit custo- 
mers in city for employer and to check 
merchandise and claimant had been 
checking merchandise and had called 
on customer soliciting business just 
before claimant was injured; if claim- 
ant’s injury resulted from fact that 


~ 


while he was returning to his employ- ~ 


. 


company, 


A : 
which was © 


s eye by the wind, 
“accident” which 


p. 8232.—Morrow vy. Orscheln Bros. 
Truck Lines, 151 pyeuee: 138. 
Fla, Employee’s death in automobile 
collision at night after leaying em- 
ployer's place of business was compen- 
sable if employee was then on a mis- 
sion for his employer and was not on 
his way home from his place of em- 
ployment. Acts 1935, c. 17481.—Sims 
Tire Service v. Parker, 200 So. 524. 
N.Y.App.Div. Where employer’s 
block and tackle were loaned to gener- 
al handy man employed on country 
estate, and superintendent of estate 
ordered handy man to accompany su- 
perintendent in automobile to handy 
man’s farm to obtain block and tackle 
which superintendent desired handy 
man to use on the estate, and handy 
man had no control over his move- 
ments while in automobile, injuries 
sustained by handy man in accident 
on return journey were compensable. 


—Willis v. Tower, 24 N.Y.S.2d 745, 
261 App.Div. 859. 
N.Y.App.Div. Where claimant’s em- 


ployer was insured as an individual 
doing business as an office furniture 
in which capacity he re- 
moved partitions he had purchased 
and fitted premises for new tenants, 
and claimant wag sent to remove par- 
titions purchased by employer from 
tenant who had vacated premises own- 
ed by corporation of which employer 
was president, and was injured, in- 
surance carrier could not escape lia- 
bility under Workmen’s Compensation 
Law.—Van Bueghan v. Gaslow, 24 N. 
Y.S.2d 805, 261 App-Diy. 855. 
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Ala. Under Workmen’s Compensa- 
tion Law provision excluding from 
compensation all injuries except while 
employees are engaged in, on, or about 
the premises where their services are 
being performed, or where their serv- 
ices require their presence at the time 
of the accident, and during the hours 
of service, an employee who is leaving 
or entering the place of service is still 
so engaged for a reasonable time and 
space while he is at or near his place 
of employment. Code Supp.1936, § 
7596(j).—Knight Iron & Metal Co. v. 
Ardis, 199 So. 716, 240 Ala. 305, re- 
versing 199 So. 712, 29 Ala.App. 600. 

Cal.App. Where no definite instruc- 
tions as to means of transportation by 
the employer, and no general custom 
is present, any reasonable effort of 
employee to meet the situation is with- 
in the scope of the Compensation Act. 
St.1917, p. 831.—Associated Indemnity 
Corporation v. Industrial Accident 
Commission, 105 P.2d 374. 

Cal.App. <A California state relief ad- 
ministration office employee who was 
instructed on Saturday to call on relief 
applicants before returning to office on 
Monday, and who was killed on Mon- 
day morning on way from his home to 
make calls, was performing a ‘‘special 
mission” in ‘course of employment”, 
within rule that employee while going 
to or returning from place of employ- 
ment is within scope of employment if 
actually performing a special mission 
at request of employer, and hence his 
death was compensable, notwithstand- 
ing that employee had not reached 
home of first applicant, and that acci- 
dent occurred on direct route to office. 
St Lowe pa 8.0 4, 69, as amended.— 
Fenton v. Industrial Accident Commis- 
sion, 112 P.2d 763. 

The rule that workman employed-to 
perform labor in particular building, 
place of business or specified district 
cannot recover compensation for in- 
juries sustained while merely going or 
coming from work, is not applicable 
to workman engaged in performing 
special mission intrusted to him by em- 
ployer in course of workmen’s duties, 
and an employee so engaged is acting 
in “course of employment’’.—Fenton vy. 


and that he has not yet 
reached a point where he eould turn off 
toward his assigned destination when 
the accident occurred, or that the er- 
rand is to be performed at a destina- 
tion which happens to be on the regu- 
lar route of employee to or from his 
work.—Fenton v. Industrial Accident 
Commission, 112 P.2d 768. 

Conn. To render an employer liable 
under the compensation act for ‘inju- 
ries sustained by an employee outside 
of the employer’s premises, resulting 
from some peculiar danger involved 
in the course taken or the means used 
by the employee in coming to or going 
from work, it must appear that such 
danger was a risk annexed to the em- 
ployment by the employer’s contemplat- 
ing and acquiescing in the use thereof 
by the employee.—Taylor v. M. A. 
Gammino Const. Co., 18 A.2d 400, 127 
Conn. 528. 

Fla. Injuries sustained by employees 
when going to or returning from their 
regular place of work are not generally 
deemed to “arise out of and in the 
course of employment”. 
17481, § 
1937), 
200 So. 348. 

The applicability of the general rule 
that injuries sustained by employees 
when going to or returning from their 
regular place of work are not deemed 
to arise out of and in the course of 
their employment depends upon the 
nature and circumstances of the par- 
tieular employment, and no exact form- 
ula can be laid down which will auto- 
matically solve every case. Acts 1935, 
ce. 17481, § es amended by Acts 


1937, ¢. 18413, 1.—Sweat vy. Allen, 
200 So. 348. 
Ill, Ordinarily, injuries sustained by 


employees when going to or. returning 
from their regular place of work are 
not deemed to ‘arise out of and in the 
course of employment’, but the gen- 
eral rule is subject to exceptions which 
must depend upon the employment and 
circumstances of the particular case. 
Smith-Hurd Stats. c. 48, § 138 et seq. 


—General Concrete Const. Co. y. In- 
dustrial Commission, 31 N.H.2d 963, 
375 Ill. 483. 


N.J.Sup. An employee who is on his 
way to work and has not entered em- 
ployer’s premises, or has undertaken 
to enter such premises by wunauthor- 
ized route, is not in ‘course of em- 
ployment’, and the “course of employ- 
ment” of employee who has left the 
employer’s premises has ceased for the 
time being, but an accident sustained 
by employee who is actually in proc- 
ess of entering premises at a proper 
time and in a proper manner in con- 
nection with his work is an accident 


“arising out of and-in course of em- 


ployment”.—Popovich vy. Atlantic Prod- 
ucts Corporation, 17 A.2d 492, 125 N. 
J.L.''533. 

N.Y.App.Div. A timekeeper, who on 
Friday drove his own automobile to 
his home in another town iutending 
to return the following Monday, and 
who was killed in automobile accident 
on return trip, was engaged in his 
private business and pleasure, so that 
his death was not compensable, not- 
withstanding fact that he took with 
him pay envelope of night watchman to 
deliver on his way home, and not find- 
ing night watchman at home intended 
to stop again on return trip, where 
accident occurred before timekeeper 
had reached night watchman’s home on 
return trip.—O’Keefe v. A. Friederich 
& Son, 22 N.Y.S.2d 402, 260 App.Div. 
818, reargument denied 24 N.Y.S.2d 
159. 
N.Y.App.Div.- A cook who was_ re- 
quested to obtain medicines from drug 
store while on her way to work on fol- 
lowing morning and who slipped and 
fell on sidewalk while proceeding to 
drug store from her home was properly 


awarded 


| § 44 
ded workmen’s compensation for 
her injuries.—Kristianson yv. Lehman, 
25 N.Y.S.2d 833, 261 App.Div. 1023. — 
..N.Y.App.Div. The death of a travel- 
ing salesman, who was injured while 
returning from Bridgeport to his home _ 
in Brooklyn, was compensable, where 
there was evidence that he went to — 
Bridgeport intending to meet a cus- — 
tomer.—Fleur v. Pilgrim Knitwear, 27 
N.Y.S.2d 347, 262 App.Div. 787, reargu- — 
ment denied 29 N.Y.S.2d 909, 262 App. — 
Diy. 923. a 
N.Y.App.Div. A traveling salesman, 
who was required to own and use ~ 
automobile to perform his duties and 
who was reimbursed by employer for 
use of automobile and who had i 
ranged to meet a customer on mornin 
of accident at customer’s store a shor 
distance from salesman’s home, su 
tained a compensable injury when 
broke a bone in wrist while cranking — 
automobile in attempt to get automo- 
bile started.mMadelung y. Dale Radio 
Co., 27 N.Y.S.2d 395, 262 App.Div. 784. 
8.D. Generally, an injury sustained 
by an employee while going to or from 
his work does not “arise out of an ae 
course of the employment,” so as to be 
compensable. SDC 64.0101 et seq., 64.- 
bs Rese as v. Schiefelbein, ‘297. Phy 


N.W. 6 2 
An injury, sustained by em 


Tenn. 
ployee while on his way to or from hi 
work from or to his home and not 
engaged in any duty connected with ~ 
his employment, is not compensable 
under Workmen’s Compensation Act — 
because it does not ‘arise out of or 
in the course of his employment”. 
Code 1932, § 6851 et seq.—F ree vy. I 
demnity Ins. Co. of North Amer 
145 S.W.2d 1026. per 

The relation between master an 
servant is suspended when serva 
leaves place of actual. employment 
go to his home for rest, food or asso- _ 
ciation with his family, so as to ba 
recovery. of compensation under Wo 
men’s Compensation Act for injuries 
sustained by him during period o 
such suspension. Code 1932, § 68 
et seq.—Free v. Indemnity Ins. Co. 
North America, 145 S.W.2d 1026. : 
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_ Conn. An employer may by his de 
ing with an employee annex to th 
actual performance of work, as an in- 
cident of the employment, the going 
or departure from work, and to do so, 
it is not necessary that the employ 
should authorize the use of a partic 
lar means or method, but it is enough 
if it is one which, from his knowledge — 
of an acquiescence in it, can be reason- 
ably within his contemplation as an 
incident to the employment, particular- 
ly where it 4s of benefit to him in 
furthering that employment.—Taylor ey 
M. A. Gammino Const. Co., 18 A.2 
400, 127 Conn. : A 

‘ § 445 hi 

N.J.Dept.Labor. An injury suffered id 
on parking lot owned and controlled by 
employer for mutual benefit of employ- 
er and employee, when employee fell | 
after completing his work and proceed- 
ing toward automobile to go home, was — 
compensable as “arising out of em- | 
ployment” and in the ‘‘course of em- — 
ployment’’.—Dewar v. General Motors 
Corporation, Linden Division, 19 A.2d 
194, 19 N.J.Mise. 297. ; 

Pa.Super. A general handyman, 
whose employer operated store, hotel . 
and gasoline station, and whose duties 
generally consisted in helping at store vs 
on one side of road and in running ‘ 
errands for hotel and in working at i 
station on other side of road, who had Fe 
returned from his evening meal, and ri 
alighted from an automobile near store, 
was in “course of employment” when 
he was fatally injured by an automo- 
‘pile on crossing road for purpose of 
fixing furnace fire at hotel and hence 
his widow and minor children were en- 
titled to compensation. 77 P.S. § 1 et 
seq.—Strunk v. BE. D. Huffman & Sons, 
19 A.2d 539, 144 Pa.Super. 429. 

Pa.Super. In determining whether 
general handyman, whose employer op- 
erated store, hotel and gasoline sta- 
tion, and whose duties consisted in 


se (eae 
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accident while employee was 


Wo 


helping at store on one side of road 
and in running errands for hotel and 
working in station on other side of 
road, was in course of his employment. 
when he was fatally injured by auto- 
mobile on crossing road from store, as 
part of handyman’s working premises, 
the store and station were not divisible, 
and his entry on premises. by the store 
- eonstituted an entry upon his ‘work- 

‘Ing premises’. 77 P.S. § 1 et seq.— 
Strunk v. BE. D. Huffman & Sons, 19 A. 
2d 539, 144 Pa.Super. 429. 

Tenn. An injury to employee off 
employer’s premises or place of work 
while returning from or coming to 
work is not compensable under Work- 
men’s Compensation Act, unless it oc- 
curred so close by or so nearly adjoin- 
ing such place that it may be reason- 
ably considered, under circumstances, 
as having in effect happened at such 
place, or he was using immediate 
means of access to or from work so 


that he was directly and immediately 


eonnected therewith. Code 1932, § 
6851 et seqg—Free v. Indemnity Ins. 
Co. of North America, 145 S.W.2d 
1026. 

Injuries to automobile salesman by 
fall on icy sidewalk while walking 
toward his automobile, parked on 
street short distance from his employ- 
-er’s place of business, after leaving 
such place with intention to drive first 
to grocery store to get groceries for 
his home use and then to store at 
which prospective purchaser of auto- 
mobile, was employed to inform him 
of rejection of his offer to pay stated 
price before going home to supper, 
did not ‘‘arise out of and in the course 
of his employment’? within Workmen’s 
Compensation Act. Code 1932, § 6851 
et seq.—Free v. Indemnity Ins. Co. of 
North America, 145 S.W.2d 1026. 
W.Va. The right to compensation is 
not barred by reason of fact that em- 
_ployee’s injury or death occurred out- 
side premises of employer, where place 
of injury was brought within scope of 
employment by an express or implied 
requirement of contract of employment, 
of its use by employee in going to and 
returning from his work. Code 1931, 
_ 28-1-1 et seq—McHwan y. State Com- 
pensation Com’r, Saaaranes 914. 


Conn. Where an emergency existed, 
requiring the attendance of boss car- 


-- penter, with rating of assistant super- 


intendent, until an hour of early morn- 
ing when he had no way to get to his 
home in next town except by using 
- employer’s truck, and on first night of 
emergency he was given permission to 

use truck to get home, the emergency 
continued and on following day he 
- worked until early morning hours and 

“used truck, assuming that it was 
agreeable to his employer,’ award of 
compensation for injuries sustained in 
driving 
truck directkhy home was’ justified on 
ground that the accident “arose out of 
and in course of employment’’.—Taylor 
v. M. A. Gammino Const, Co., 18 A.2d 
400, 127 Conn. 528. 

Fla. In determining whether em- 
ployee who was injured while being 
transported in’ employer’s truck to 
place of employment was entitled to 
workmen’s compensation, terms of a 
contract may be implied from actions 
of both of parties and considered as 
adopted by them ag part of employ- 
ment contract. Comp.Gen.Laws Perm. 
Supp. § 5966(1) et seq.—Southern 
States Mfg. Co. v. Wright, 200 So. 375. 

The employer’s liability under com- 
pensation act for injuries to employee 
while being transported in employer’s 
truck to place of employment depended 
upon whether or not there was a con- 
tract between employer and employee, 
express or implied, covering the matter 
of transportation to and from work. 
Comp.Gen.Laws Perm.Supp. § 5966(1) 
et seq.—Southern States Mfg. Co. vy. 
Wright, 200 So. 375. 

Where employer required services of 
employee in milling plant 30 miles 
from employee’s home, and as incident 
to procuring such services arranged 
for transportation of employee on em- 
ployer’s truck to and from his home, 
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there existed an “implied contract” ify 
not expressed, that employer should 


provide truck for such transportation 
and that employee would use such 
truck for transportation under what- 
ever terms were agreed upon, and 
hence injuries sustained by employee 
while being transported to place of 
employment in such truck were com- 
pensable as “arising out of and in 


course of employment”. Comp.Gen. 
Laws Perm.Supp. § 5966(1) et_seq.— 
Southern States Mfg. Co. v. Wright, 


200 So. 375. 

Ill. An employee who was shot, by 
~mistake, by officers who, at employer’s 
request during a _ strike, had been 
placed on an island on which employer 
owned property was killed by an ac- 
cident ‘‘in course of employment” where 
industrial violence had created a haz- 
ard which was not common to the pub- 
lic generally and employee, when shot, 
was returning from his work to the 
island in a boat in which, at request 
of employer’s foreman, he was bring- 
ing other employees, and employer had 
agreed to protect employees remaining 
at work and had attempted to provide 
them with safe means of transportation 
in and out of plant. Ill.Rev.Stat.1937, 
ce. 48, § 138 et seq.—Scott v. Indus- 


trial Commission, 29 N.H.2d 93, 374 
Ii. 225. 
La.App. If, as a concomitant of con- 


tract of employment, employer obli- 
gates himself to transport employee to 
and from situs of work assigned to 
him, and employee is injured while be- 
ing so transported, the injuries are 
compensable. Act No. 20 of 1914.— 
Maddry v. Moore Bros. Lumber Co., 
197 So. 653, conforming to answer to 
certified question. 197 So. 651, 195 La. 
979 


Mich. A test in determining whether 
injuries to employee while traveling to 
and from place where duties are to be 
performed are compensable as “aris- 
ing out of and in course of employ- 
ment” is whether under contract of 
employment, construed in light of all 
attendant circumstances, there is either 
an express or implied undertaking by 
employer to provide transportation. 
Comp.Laws 1929, § 8417,—Chrysler v. 
Blue Arrow Trausport Lines, 295 N. 
W. 331, 295 Mich. 606. 


Mich. Where, as part of employment 
contract, truck driver was furnished 
free week-end transportation by em- 
ployer to and from home when last 
trip of week left driver in another city, 
death of driver while returning in an- 
other of empTYoyer’s trucks after spend- 
ing Sunday at home, to city where his 
truck had been left on Saturday, was 
compensable as “arising out of and 
in course of employment”. Comp.Laws 
1929, § 8417.—Chrysler v. Blue Arrow 
Transport Lines, 295 N.W. 331, 295 
Mich. 606. 


N.J.Dept.Labor. An accident, which 
occurs while an employee is being 
transported by means furnished by em- 
ployer to the place where the work is 
to be done, is one which ‘arises out 
of and in course of employment’. N. 
J.S.A. 34:15-1 et seq.—Gray v. Green- 
wood, 21 A.2d 601, 19 N.J.Mise. 460. 

N.J.Dept.Labor. A seamstress, whose 
daily wage included cost of her trans- 
portation from her home to home of 
housewife for whom she did mending, 
sewing, and alteration work, and who 


was met at railroad station hy house-~ 


wife and driven to housewife’s home 
in housewife’s automobile in aceord- 
ance with prearranged plan of seam- 
stress and housewife, and who fell aft- 
er getting out of automobile in front 
of housewife’s home, suffered a com- 
pensable injury “arising out of and 
in course of employment’. N.J.S.A. 
34:15-1 et seq—Gray y. Greenwood, 
21 A.2d 601, 19 N.J.Mise. 460. 

Tenn. If employer was to furnish 
transportation to deceased as part of 
employment contract, employee’s acci- 
dental death while on way to work in 
morning was compensable as ‘arising 
out of and in course of employment”.— 
W. C, Sharp Drug Stores y. Hansard, 
144 S.W.2d 777. 

Wash. An exception to the general 


rule that a workman injured 


or coming from ihe page of | 
not “in the course of employm 


ing transported in a vehicle furnishe¢ 
by his employer as an incident of the 
employment, for the mutual benefit of 
both the employer and the workman.— 
Thompson y. Department of Labor & 
Industries, 116 P.2d 372. ¥, 

The fact that a workman injured 
while being transported in a vehicle 
supplied by the employer and for their 
mutual benefit is ‘in course of em- 
ployment’, may ‘arise either as result 
of custom or contract, express or im- 
plied from nature and circumstances 
of employment and custom of employer 
to furnish transportation.—Lhompson 
v. Department.of Labor and Industries, 
LLG) 2d. 8c 2: 

Where employer furnishes means of 
transportation for workman and it is 
a necessary incident of the employment 
that workman use this transportation, 
and he is injured while doing so, the 
injury arises out of and “in course 
of his employment’’.—Thompson y. De: 
partment of Labor & Industries, 116 P. 
2d 372. 

Where workman is using for his own 
ends a vehicle supplied by the em- 
ployer, he is not ‘in the course of his 
employment’.—Thompson y. Depart- 
ment of Labor & Industries, 116 P.2d 

Wash. The fact that a workman in- 
jured while being transported in a vehi- 
cle supplied by the employer and for 
their mutual benefit is “in course of 
employment” may arise either as result 
of custom or contract, express or im- 
plied from nature and circumstances of. 
employment and custom of employer to 
furnish transportation.—Thompson vy. 
Department of Labor and Industries, 
116 \P.2a i 

Wis. An employer, agreeing in con- 
tract with employee merely to permit 
employee’s use of one of employer’s 
automobiles in going between em- 
ployee’s ‘home and employer’s place of 
business, does not become liable for 
employee’s _transportation—Brown vy. 
Industrial Commission, 295 N.W. 695, 
236 Wis. 569. 

A motor company, allowing its used 
car salesman to use any one of com- 
pany’s used automobiles. principally 
for purpose of traveling between his 
home and company’s place of business, 
with understanding that he could use 
automobile at any time for his’ own 
purposes so long as he did not abuse 
privilege, was under no obligation to 
furnish him automobile, if none was 
available, and hence was not liable 
under Workmen’s Compensation Act 
for injury to such salesman as result 
of explosion while trying to start au- 
tomobile when about to leave his home 
to go to place of employment, in ab- 
sence of showing of any means by 
which employer could: control em- 
Ployee’s transportation or use of auto- 
mobile.—Brown vy. Industrial Commis- 
sion, 295 N.W. 695, 236 Wis. 569. 
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Iowa. Where by the terms of em- 
ployment mechanic was required to 
furnish an automobile which was used 
by him and others in making calls 
from his employer’s shop on customers 
in the daytime and from mechanie’s 
home at other times on call by em- 
ployer in cases of emergency, injuries 
received by the mechanic in automobile 
collision while driving from his home 
to work in the morning were com- 
pensable injuries “arising out of and 
in course of employment”. Code 1939, 
§ 1861 et seq.—Davis v. Bjorenson, 293 
N.W.. 829. 

Neb. Where one employed with his 
wagon and team to unload lumber from 
railroad car and to haul it to Jumber 
company quit work tor the night and 
started home, and while out on the 
highway, talked for a moment with 
some one he met there about getting 
work and then proceeded on until his 
wagon was struck by an automobile, 
did not sustain injuries ‘arising out 
of and in course of employment’ with- 
in meaning of the compensation act 


when the workman is injured while be- _ 


“Fe eh ies 
02 le wo 
~Comp.St.1929, § 48-101 et seq.—Wilbur 
v. Adams Lumber Co., 299 N.W. 268. | 
_ .N.Y.App.Div. Where engineer in 
_ charge of construction job was also 
chief estimator for employer and _ per- 
formed such duties at his office with 
employer or at his home and on occa- 
sion would work on nights and Sun- 
days and engineer had ‘no regular 
hours, and was not required to go to 
his office before going to the various 
jobs on which he was employed, and 
engineer was killed while driving his 
own automobile from his home to job 
which he was superintending, widow 
was entitled to compensation since the 
engineer’s status was not the same as 
a plant worker or one whose efforts 
in behalf of his employer are confined 
to a fixed location.—Williams v. Arthur 
Gallow, Inec., 27 N.Y.S.2d 599, 261 App. 
Div. 765. ’ 
8.D. Even if farmer who furnished 
his services and team of horses as 
member of “threshing ring’ was an 


employee of owner. of threshing ma- 


chine, who carried workmen’s compen- 
sation policy covering both threshing 
operations and farm labor, within 
meaning of Compensation Act, hig in- 
jury, sustained when he was thrown 
from wagon when horses became fright- 
ened while he was approaching home 
after his work for the day at farm of 
owner of threshing machine had ceased, 
did not “arise out of and in course of 
his employment,” so as to be compens- 
able, SDC 64.0101 et seq., 64.0102(4). 
—Driessen v. Schiefelbein, 297 N.W. 


685. 
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Tex.Civ.App. Where oil well driller, 
when generator burned out while he 
was at work, was told by “tool pusher” 
to tell certain party, when _ driller 
reached town wherein he resided, to 
go to well and fix generator, and driller 
was injured in automobile collision 
while riding to such town, after usual 
hours of employment, with another 
employee who was paid by driller and 
other workmen for transportation, drill- 
er was not injured in the “course of his 
employment”, and could not recover 
compensation, Vernon’s Ann.Civ.St. art. 
8306 et seq.—Insurors Indemnity & In- 
surance Co. v. Lankford, 150 S.W.2d 


288. 
§ 449 ‘ 

Cal. Where dock  superintendent’s 
duties required him to call at railroad 
freight depot in morning on his way to 
dock and obtain notices that railroad 
‘had received concerning cars of freight 
- to be accepted by the superintendent's 
employer, take the notices to dock office 
and to take charge of cars of freight 
that had arrived, and after obtaining 
notices the superintendent obtained per- 
mission ‘from locomotive fireman to 
ride on engine from freight depot to 
dock, and there was no prohibition 
against riding on engines, it was fre- 
quently done by employees, and it oc- 
eurred on premises which were used 
in part for the conduct of the employ- 
er’s business, the injury was compen- 
sable. St.1937, p. 269, § 3600.—Associ- 
ated Indemnity Corporation y. Industri- 
al Accident Commission of California, 
112 P.2d 615, prior opinion 105 P.2d 

74 


Where dock superintendent’s duties 
required him to call at railroad freight 
depot in morning on his way to dock 
and obtain notices that railroad had 
received concerning cars of freight to 
be accepted by the superintendent’s 
employer, take the notices to dock of- 
fice and to take charge of cars of 
freight that had arrived, and after ob- 
taining notices, the superintendent ob- 
tained permission from locomotive fire- 
man to ride on engine from freight de- 
pot to dock, the circumstance that the 
superintendent may have been a_tres- 
' passer on the engine as to the railroad 
did not defeat right to workmen’s com- 
pensation,  §t.1937, p. 269, § 3600.— 
Associated Indemnity Corporation y. 
Industrial Accident Commission of Cali- 
fornia, 112 P.2d 615, prior opinion 105 
Pr dina (4: 
Cal.App. Where portion of a public 
thoroughfare adjoining an employer’s 
_ premises is necessarily used by an em- 
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portion is rendered hazardous by car- 
rying on employer’s business, an injury 
suffered by employee through that 
hazard is one received within the zone 
of his employment and “arises out of 
and in the course of employment’’.— 
ue v. Matson Nay. Co., 109 P.2d 


Mich. Death of employee as result 
of injuries sustained in a fall on pub- 
lie sidewalk 
building, just as employee was about 
to enter the building on his way to 
work, was not compensable, notwith- 
standing that at the time of the fall 
the employee’s arm was stretched over 
the employer’s property line for the 
purpose of opening the door, since 
the employee’s work had not yet begun 
within the meaning of the Compensa- 
tion Act.. Comp.Laws 1929, § 8407 et 
seq.—Simpson v. Lee & Cady, 293 N. 
W. 718, 294 Mich.-460. 

' Mich. Generally, normal traffic haz- 
ards encountered while traveling. to 
and from place of work are deemed 
risks common to all and are not con- 
nected with employment status, but 
where employment subjects the worker 
to excessive exposure to the common 
risk, injuries sustained therefrom are 
compensable as “arising out-of and in 
course of employment”. Comp.Laws 


1929, § 8417:—Chrysler v. Blue Arrow’ 


Transport Lines, 295 
Mich. 606. 

Mont. A workman is not entitled to 
compensation under Workmen’s Com- 
pensation Act for injuries received 
while traveling to and from his place 
of work by instrumentality, such as 
sidewalk, 
trol and when subject only to ordi- 
nary street hazards common to all 
pedestrians. Rev.Codes 1935, § 2911.— 
Griffin v. Industrial Accident Fund, 106 
P.2d 346. 


The widow of city fireman, dying 
from injuries suffered when he fell 
on ice-covered sidewalk while returning 
to his home from fire station after 
completing work shift, could not re- 
cover compensation under Workmen’s 
Compensation Act, as such injuries did 
not “arise out of and in the course of 
his employment”. Rey.Codes 1935, §§ 
2911, 2990-3011; Laws 1937, ec. 15.— 
Griffin yv. Industrial Accident- Fund, 
106 P.2d 346. 


pisg 

N.J.Sup. An employee who is on his 
way to work and has not entered em- 
ployer’s premises, or has undertaken to 
enter such premises by unauthorized 
route, is not in “course of employment”, 
and the “course of employment’’ of em- 
ployee who has left the employer’s 
premises has ceased for the time being, 
but an accident sustained by employee 
who is actually in process of entering 
premises at a proper time and in a 
proper manner in connection with his 
work is an accident “arising out of and 
in course of employment’’—Popovich 
v. Atlantic Products Corporation, 17 A. 
9074925925 WN. Jes 533. 


Yenn. An injury to employee off em- 
ployer’s premises or place of work 
while returning from or coming to 
work is not compensable under Work- 
men’s Compensation Act,-unless it oe- 
eurred so close by or so nearly adjoin- 
ing such place that it may be reason- 
ably considered, under circumstances, 
as having in effect happened at such 
place, or he was using immediate meang 
of access to or from work so that he 
was directly and immediately connected 
therewith. Code 1932, § 6851 et seq.— 
Free -vy. Indemnity Ins. Co. of North 
America, 145 S.W.2d 1026. 


Va. Where claimant, an automobile 
salesman, was injured by accident oc- 
curring while claimant was walking 
from his apartment to employer’s near- 
by warehouse where claimant was to be 
on floor duty from six to ten p. m., 
and claimant. had been “down town” 
interviewing prospective customers all 
day before going to apartment for 
claimant’s evening meal, accident 
“arose out of and in the course of 
employment”, and hence claimant was 
entitled to compensation for injuries 


295 N.W. 3345 
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ployee in reaching his work, and that: 


in front of employer’s - 


‘quiescence of hig employer, 


not under employer’s con-~ 


Sasi tec heal ates 
“FR ABIL 
sustained in accident.—Taylor v. Rob- 
ertson Chevrolet Co., 13 S.H.2d 326. Poa 
W.Va. Where mine worker living in — 
premises owned by employer was re- Lae 
quired, together with other workmen, 
to cross railroad tracks as matter of 
daily routine in order to get to and 
from work, which crossing was with — 
acquiescence of railroad company, 
worker’s death occurring upon railroad Bs 
right of way while on his way home ~ xf 
from work when he attempted to crawl 
under a coupling between two cars was ei 
within “zone of his employment’, and os! 
therefore his death resulted from an  ~ 
“injury occurring in the course of and ~— ; 
resulting from his employment”, so as : 
to be compensable. Code 1931, 23-1-1 
et seq.—McHwan v. State Compensation 
Com’r, 14 S.H.2d 914. phi Ee 
§ 450 Pe 
Cal. Where an employee chooses for 
his own convenience a hazardous means, — 
a safe means being provided by the — 
employer for his employees, not cus- — 
tomarily used, of entering or leaving 
employer’s premises without the ac- 
the em-- 
ployee steps out of the “course of em- 
ployment”, and any injury occurring 
under such circumstances does not 
“arise out of employment”’.—Associated a 
Indemnity Corporation y. Industrial Ac- 
cident Commission of California, 112 — 
P.2d 615, prior opinion 105 P.2d 374. 
Cal.App. Where a workman, for his 
Own convenience, chooses a hazardous 
means of entering or leaving his em- 
ployer’s premises, one not customarily 
used by employees in his particular 
class, and no agreement to furnish or 
permission to use such means of ac- — 
cess or exit being shown on part of 
employer, workman deliberately as- — 
sumes a risk which cannot be said 
to have been in contemplation of par- 
ties when the contract of employment 
was made, and an accident happening — 
under such circumstances cannot be — 
said to have “arisen out of or in the 
course of employment’’.—Associated In- 
demnity Corporation y. Industrial Ac- ee 
cident Commission, 105 P.2d 374. {ral 
Injury to dock superintendent when 
he was riding a switch engine to place | 
of his employment from place where he _ 
parked his automobile, after he had — 5s" 
called at freight office and picked up 
some freight shipment documents, was 
not compensable as having “arisen out 
of and in course of his employment”, 
where it appeared that only safe and — 
reasonable means of transportation — 
from parking area to place of employ- 
ment was to walk over footpath pro- 
vided for such purpose, that such was 
the means used by all employees, and 
that superintendent was not given dis- 


AS 


cretion to use any other. St.1917, p. E 
831.—Associated Indemnity Corpora- 
tion v. Industrial Accident Commis- oo 
sion, 105 P.2d 374. a 
§ 451 r % 

Cal.App. Where steamship janitor | a 


whose time for commencing work was , 
8 A. M. arrived at waterfront at about ~_ 
7:45 A. M. in a taxicab and while 
alighting on congested bulkhead, Which Es 
at times was predominantly used by nm 
his employer and was supervised by _ 
employer’s private police, had his foot 
caught between taxicab door and door sin 
sill when an automobile owned by em- 
ployer and operated by another em- ; 
ployee in the course and scope of his (i 
employment backed into taxicab, jani- : 
tor’s injury “arose out of and in the 
course of employment” and was within 
the exclusive jurisdiction of the Indus- 

rial Accident Commission. St.1937, p. 
69, § 38600.—Freire v. Matson Nay. 
Coe L0os B2dy L022" 

N.J.Sup. Where signal maintainer 
with regular working hours from 8:00 
a. m. to 5:00 p. m. and employed by 
defendant railroad, which had granted 
use of its tracks to operating com- 
panies, was under constant duty to in- 
spect and repair signal equipment at 
tower and substation, and maintainer, 
after 5:00 p. m. on day of injury, went 
to substation, which was on an oper- 
ating, company’s land, to make adjust- 
ments requiring one hour, and while 
thereafter walking along company’s 


material. 


§ 451 
tracks on usual, direct, and least dan- 
gerous route home, maintainer was hit 
by company’s train at point within 
maintainer’s domain of inspection, 
maintainer’s injuries were compensable 
as “arising out of and in the course 
of employment” and maintainer was 
not excluded from the compensation 


act on ground that he was a_ “‘tres- 


passer” on company’s tracks. N.J.S.A. 
34:15-1 et seq.—Fury v. New York & 
L. B. R. Co., 16 A.2d 544, 126 N.J.L. 
2 


N.J.Sup.. An employee who was in- 
jured when a fellow employee playing 
ping-pong at table, which was set up 
with knowledge and consent of employ- 
er, stepped on trap door, which was-a 
recognized means of exit and entrance 
for employees and through which em- 


ployee was emerging on her way back 


from lunch to resume her employment, 
sustained a compensable accident “aris- 
ing out of and in course of employ- 


fe ment”.—Popovich y. Atlantic Products 


eeuoration, 17 A.2d 492, 125 N.J-L. 
533) 

Pa.Super. Chef who was_ injured 
when he broke glass panel in door 


while attempting to gain entrance to 
- premises where he resided, so that he 
might be on hand early the next morn- 


ing to perform required duties at such 
place, was not in the position of a 


“stranger” or “trespasser”, but the in- 


jury was sustained “in the course of 
employment” and fact that chef was 


not actually engaged in the perform- 


ance of his duties at the time was im- 
77 B.S. §§ 411, 431.—Delbene 
v. Pine, 19 A.2d 533, 144 Pa.Super. 353. 
Where employer did not provide 
night keys to premises and if two doors 


were locked, employees gained entrance 


to premises by climbing through win- 
dow five feet from ground, chef who 
was required to be on hand early next 
morning, and because of risk of enter- 


ing through window, was injured when 


he broke glass panel in door in order 
to gain entrance, employer failed to 
provide a reasonably safe way of enter- 


244 ing premises and compensation should 
not be denied on ground that chef had 


removed himself from “course of em- 


ployment” where there was no evidence 

- that breaking of glass panel was mali- 
cious or was intended to harm employ- 
TCS as Cn Gy Be SAS 


§§ 411, 431.—Delbene y. 
Pine, 19 A.2d Dah rs Pa.Super. 353. 
\ 2 


Utah. The right of employee, who 
_ borrowed 
place of employment and went home 


employer’s motorcycle at 
for dinner, to compensation for inju- 
ries sustained in accident while return- 
ing to place of employment did not 
depend on whether employee was spe- 
cifically directed to go to dinner at the 
time, or went against orders, or on 
whether motorcycle was taken with or 
without authority, or on whether em- 
ployee was working overtime. Rev.St. 
1933, 42-1-1 et seq—Goodyear Tire & 
Rubber Co. v. Industrial Commission 
of Utah, 110 P.2d 334. 

An employee borrowing employer’s 
motoreyele at place of employment dur- 
ing period of overtime employment, and 
going home for dinner, was not entitled 
to compensation for injuries sustained 
in accident occurring on way back to 
place of employment, notwithstanding 
that employee was to be paid for the 
period of his absence from place of 
employment, where employer did not 
control employee’s actions while going 
to, eating, or returning from, dinner. 
Rey.St.1933, 42-1-1 et seq.—Goodyear 
Tire & Rubber Co. v. Industrial Com- 
mission of Utah, 110 P.2d 334. 

§ 456 

Colo. A mechanic who was employed 
as a “trouble shooter’ to look after 
emergency repairs and service on trucks 
of employer engaged in a continuous 
construction operation, and who was 
fatally injured during his shift which 
lasted from 4 p. m. until midnight, 
while he was starting about 9 p. m. to 
leave his cabin located on employer’s 
premises after having eaten his evening 
meal, sustained compensable injuries 
“arising out of and in course of em- 
ployment,” where the ‘trouble shoot- 
ers” during shift when injuries oc- 
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curred were paid for eight hours’ work 


‘without deduction for timé habitually 


taken for meals. ’35 C.S.A. c. 97, 


294.—Warner Const. Co. v, Watkins, 


108 P.2d 883. ‘ 

N.Y.App.Div. Where it appeared that 
employee was engaged as house to 
house canvasser, that employee fur- 
nished her own lunch and obtained it 
wherever she desired, that she finished 
making a call about 12 o’clock and 
walked around the corner from the 
house where she had made the'call to 
drug store, where she intended to rest 
and perhaps obtain lunch, but that be- 
fore reaching drug store she slipped 
and fell on public sidewalk, the in- 
jury ‘arose out of and in course of 
employment’’.—Laubeck v. Toe’s Prod- 
ucts Co., 23 N.Y.S.2d 280. 

N.Y.App.Div. Where an all-time em- 
ployee as trained nurse of city located 
and living in nurses’ residence fainted 
while at dining table and’ received 
burns upon her fingers which came in 
contact with hot food and hot plates 
upon dining table upon which she fell, 
an award of compensation was justified. 
—Smith v. City of New York, 24 N.Y.S. 
2d 750, 261 App.Div. 860. 

N.Y.App.Div. Where a retail furni- 
ture salesman employed on commis- 
sion left his employer’s store at about 
4 P. M., according to custom and with 
his employer’s permission, and walked 
about one block to a tavern where he 
ate lunch, and was injured by slipping 
on the ice while returning to the store 
shortly after 5 P. M., an award by 
the Industrial Board on its finding that 
the accident ‘“drose out of and in the 
course of the employment” could not 
be sustained.—Layton v. Spear & Co., 
24 N.Y.S.2d 793, 261 App.Div.' 856. 


§ 458 

N.Y.App.Div. Where claimant em- 
ploved as night man in garage was 
obliged to work 12 consecutive hours 
without relief, and employer permitted 
him to leave garage and go to nearby 
restaurant for coffee, and claimant 
while on way to obtain coffee sus- 
tained injuries in automobile collision, 
evidence sustained award of compensa- 
tion on ground that claimant was in- 
jured in ‘accident arising out of and 
in the course of employment.” Work- 
men’s Compensation Law, § 1 et seq.— 
Lovett v. Buck, 22 N.Y.S.2d 389, 260 
App.Div. 824. 

Pa.Super. Under the Workmen’s 
Compensation Act, an injury sustained 
in ‘course of employment’? embraces 
all injuries received while engaged in 
furthering the business of the employ- 
er and injuries received on the prem- 
ises, subject to the limitations that the 
employee’s presence must ordinarily be 
required at the place of injury, or if 
not so required, the departure of the 
servant from the usual place of em- 
ployment must not amount to an aban- 
donment of employment, or be an act 
wholly foreign to his usual work, and 
must be merely an innocent or incon- 
sequential departure from the line or 
place of duty. 77 P.S. § 1 et seq.— 
Lewis v. Capital Bakers, 18 A.2d 883. 

Where workman engaged aS a gener- 
al handy man in bakery with usual 
hours of employment from 7 a. m. to 
4 p. m., subject to call at any time, 
stayed in bakery until approximately 
5 o’clock and some 30 minutes later en- 
gaged in a game of tag with two girls 
and while so playing fell into an eleva- 
tor shaft, and there was nothing to 
show that he was doing anything at 
the time that bore any relation to his 
employment, injuries were not sus- 
tained in “course of employment” so ag 
to make employee’s death compensa- 


ble. 77 P.S. § 1 et seq.—Lewis v. Cap- 
ital Bakers, 18 A.2d 883, 
§ 463 
Cal.App. Unless the duties of em- 


ployment require in their performance 
the use of a public road by an em- 
ployee, an injury received by him 
thereon does not occur “in the course 
of employment” and does not “arise 
out of employment”, but that rule does 
not prohibit benefits to an employee 
who finds it necessary to cross public 
property used by the public but in 
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fact dominantly used by the employer, — 
servient to its purposes, and intimately 


associated with its plant as a part or 


its necessary establishment.—Freire v. 
Matson Nay. Co., 109 P.2d 1022. 

Minn. If the work of an employee 
creates the necessity for travel, he is 
“in course of employment,” within 
meaning of the compensation law, 
though he is serving at the same time 
some purpose of his own, but if the 
work has had no material part in 
creating the necessity of travel, then 
the travel is personal, and so is the 
risk. Mason’s Minn. St.Supp.1938, § 
4272-1 et seq.—Lindell v. Minnesota 
Peg es Legion Pub. Co., 294 N.W. 

Mont. An employee, injured on 
street or highway while using it in 
earrying on his employer’s work, or 
dependent of employee dying as re- 
sult of injury so sustained, is entitled 
to compensation under  Workmen’s 
Compensation Act. Rev.Codes 1935, § 
2911.—Griffin v. Industrial Accident 
Fund, 106 P.2d 346. 

N.Y.App.Div. Where restaurant man- 
ager, who as part of his duties was re- 
quired to preserve order, in seeking to 
quell disturbance caused one person to 
be ejected and another to leave, and, 
while manager was making up cash, a 
third person suddenly struck him in 
the face and president of manager’s em- 
ployer ordered manager to seize such 
third person and hold him for arrival 
of the police, and ‘in attempting to do 
so manager chased the person out on 
sidewalk in front of restaurant and 
around an automobile standing near the 
curb, and in effort to catch him mana- 
ger jumped over automobile and was 
injured, such injuries were compensable 
as “arising out of and in course of 
employment’. Workmen’s Compensa- 
tion Law, § 1 et seq.—Rasmusser vy. 
Diplomat Bar & Grill, 23 N.Y.S.2d 209. 

S.D. Where wholesale liquor compa- 
ny agreed to pay to salesman expense 
of trip to interview company’s general 
manager concerning a position with the 
company, and the interview was held 
on October 8, the salesman was hired 
and was advanced $60 for expenses and 
given sample line of liquors and in- 
structed to commence work on October 
12 in certain territory, death of sales- 
man resulting from injuries, sustained 
when his automobile was. struck by 
train on October 9 on a highway which 
was not located in territory to which 
he was assigned, did not result from 
accident occurring in the “course of 
employment” of the salesman, and was 
not compensable.—Isaacson v. Northern — 
Wholesale Co., 293 N.W. 532, 


Tex.Civ.App.. Where employment as 
an incident to its prosecution requires 
traveling along streets or highways, an 
injury sustained by an employee act- 
ing in course of such employment is 
compensable. Vernon’s Ann,Civ.St. art. 
8306 et seq.—Cercy v. Traders & Gen- 
eral Ins. Co., 142 S.W.2d 512, error 
refused. 

Where the employment as an inci- 
dent to its prosecution requires travel- 
ing along streets or highways, an in- 
jury sustained by an employee while 
returning without material deviation 
to the place of abode, or place of per- 
forming other work for his employer, 
is compensable; but injuries sustained 
while traveling for purposes not inci- 
dent to employment are not compensa- 
ble. Vernon’s Ann.Ciyv.St. art, $306 et 
seq.—Cercy v. Traders & General Ins. 
Co., 142 S.W.2d 512, error refused. 

Va. Servants on their master’s busi- 
ness are protected from hazards inci- 
dent to street travel_—Taylor v. Rob- 
ertson Chevrolet Co., 13 S.W.2d 326. 

§ 464 

Fla. Where deputy sheriff was sub- 
ject to call at any hour, day or night, 
and was paid by the month regardless 
of hours worked, notwithstanding that 
be had been assigned to duties of as- 
sistant jailer from seven a. m. to seven 
p.-m., and deputy was injured by truck 
while on way to work shortly after 
six a. m., there was an “injury arising 
out of and in course of employment” 
of the deputy. Acts 1935, c. 17481, § 


on his way home from his place of 
employment. Acts 1935, e«. 17481.— 
Sims Tire Service v. Parker, 200 So. 
24 


Fla. Where truck driver procured 
another person to drive truck and was 
killed while in own automobile before 
reaching place where driver was to re- 
join the truck, driver’s death did not 
“arise: out of’ his employment. « Acts 
1935, ce. 17481.—Trayvelers Ins. Co. v. 
Taylor, 3 So.2d 381. 

Ill: Where employee, who was sent 
by Ilinois employer to Oklahoma to 
inspect chimney, started return trip 
to his home in Indiana after complet- 
ing work upon instructions of .em- 
ployer, there to await further instruc- 
tions, and was injured in automobile 
accident, accident “arose out of and 
in course of employment’? so as to be 
compensable, notwithstanding that em- 
ployer informed employee that he was 
at liberty while in Oklahoma to take 
another contract which would not have 
been in employment of his employer 
after completing work which employer 
had sent him to do, where employee 
did not accept other employment. 
Smith-Hurd Stats. c. 48, § 138 et seq. 


—General Concrete Const. Co. y. In- 
dustrial Commission, 31 N.H.2d 963, 
375 Il. 483. 


Neb. Though it was customary, in 
second elass city in which satisfactory 
taxi service did not exist, to call on 
the chief of police to furnish trans- 
portation to and from night trains, 
injuries sustained by chief of police 
while on his way to the home of one 
desiring to catch night train, were not 
compensable injuries “arising out of 
and in course of employment”. Comp. 
St.1929, § 48-106.—Coyne vy. City of 
O'Neill, 298 N.W. 547. : 

N.J.Dept.Labor. Where night fire- 
man after allegedly becoming ill at the 
stomach left place of employment to go 
to a nearby lunch wagon for a cup of 
coffee and was struck by an automobile 
on public thoroughfare, injuries were 
not compensable as ‘arising out of 
and in course of employment.’’—De 
Castro v. Mundet Cork Corporation, 14 
A.2d 759, 18 N.J.Mise. 501. 

N.D. Clerk of school board, who 
with others had been engaged in paint- 
ing school house within his school dis- 
trict, and who drove his automobile to 
nearby town to purchase paint, but 
who found store where paint was to be 
purchased closed, and who thereafter 
started home, but who then for unex- 

‘plained reason returned to the town 
and was killed in an automobile acci- 
dent, was not shown to have received 
his injuries “in course of employment” 
within meaning of the Compensation 
Act, Laws 1919, ec. 162, §§ 2, 10.— 
Moug v. Workmen’s Compensation Bu- 
reau, 297 N.W. 129. 

8 465 
Where attendant at state 
hospital, after having completed _ her 
work for day, left hospital building 
and entered her automobile which was 
parked in a parking lot provided on 
premises, and then drove automobile 
to front entranee of building where 
she waited for a co-employee who paid 
her 25 cents a day to ride to and from 
work with her, and, after a 10-minute 
wait, attendant went up main steps of 
building to ascertain why co-employee 
had not appeared, and she fell and 
broke her arm on steps, injury did not 

“arise out of and in course of employ- 

ment,” so as to be compensable. St. 

1937, p. 269, § 38600.—State Depart- 

ment of Institutions v. Industrial Acci- 


Cal.App. 


dent Commission, 116 P.2d 79. 
N.Y.App.Div. Where claimant . em- 
‘ployed as a door-to-door canvasser 


displaying, demonstrating and _ selling 
employer’s wares, while carrying bag 
containing products of employer was 
injured in fall on icy sidewalk at point 
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vassers and crew manager with whom 
she was to ride to remote part of city, 
decision of State Industrial Board de- 
termining that claimant’s injuries were 
accidental and “arose out of and in the 
course of employment” and referring 
the proceeding to referee’s calendar for 
purpose of determining period of dis- 
ability, was proper. Workmen’s Com- 
pensation Law, §-1 et seq.—Barbaric 
v. Emulso Corporation, 22 N.Y.S.2d 
447, 260 App.Div. 819. 
§ 471 
.Ga.App. Injuries sustained by em- 
ployees as result of windstorms or tor- 
nadoes are not ordinarily compensable 


if such employees are not exposed to. 


the risk of such harm to a greater 
degree than the public generally in the 
same vicinity, but compensation may 
be had if the injured employee is, by 
reason of his employment, specially ex- 
posed to injury from such causes.— 
Maryland Casualty Co. v. Lilly, 10 S.B. 
2d 110, 62 Ga.App. 806. 

The test of an employer’s obligation 
to pay compensation for injuries to an 
employee from forces of nature which 
cannot reasonably be foreseen is not 
whether the injury was caused by an 
act of God, but whether the one injured 
was by his employment specially en- 
dangered by the act of God, be it 
lightning, tornado, or  windstorm.— 
Maryland Casualty Co. y. Lilly, 10 S. 
H.2d 110, 62 Ga.App. 806. 

Death of employee in building which 
was defectively constructed and over- 
loaded and which collapsed during tor- 


nado held compensable on ground that: i 


employee was, by his employment, 
specially endangered by the act of God, 
and that the violence of nature had 
combined with the hazard of the in- 
dustry to produce the employee’s death. 
—Maryland Casualty Co. v. Lilly, 10 S. 
H.2d 110, 62 Ga.App. 806. 
472 

Ga.App. The test of an employer’s 
obligation to pay compensation for in- 
juries to an employee from forces of 
nature which cannot reasonably be 
foreseen is not whether the injury was 
caused by an act of God, but whether 
the one injured was by his employment 
specially endangered by the act of God, 
be it lightning, tornado, or windstorm. 
—Maryland Casualty Co. v. Lilly, 10 
S.E.2d 110,62 a APP. 806. 


§ 

Colo. Evidence that an artist em- 
ployed in painting murals on an out- 
side wall in an arcade froze thumb and 
index finger of right hand, with which 
he held brush while painting, was suf- 
ficient to establish that artist had suf- 
fered an injury resulting from an “ac- 
eident’’, within Workmen’s Compensa- 
tion Act, which “arose out of his em- 
ployment,” where it appeared that ar- 
eade was open at both ends, permitting 
cold wind to sweep through it, so that 
artist was exposed to cold and windy 
weather not common to the community, 
and that artist had no choice but to 
comply with requirement of working 
in the open and subjecting himself 
to hazard of freezing weather or lose 
hiss job. “35 /€:8. As -e:7 97, "§: = 280! vet 
seq.-Gates v. Central City Opera 
House Ass’n, 108 P.2d 880. 
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Ohio App. A 68 year old man whose 
ordinary work involved caring for 
grounds of pleasure resort, and who 
suffered a sunstroke while temperature 
was 108 degrees as he was engaged in 
special task of shoveling gravel and 
wheeling it in a barrow, at place large- 
ly surrounded by buildings and in vi- 
ecinity of green concrete which threw 
off heat, suffered a compensable “acci- 
dental injury arising out of his em- 
ployment.’’—Rettig~ v. Industrial Com- 
mission of Ohio, 33 N.H.2d 405. 

Okl. Heat exhaustion or sunstroke 
may constitute an _ accidental injury 
“arising out of and in the course of 
the employment,” if the place of the 
employee’s work would likely expose 
him to the danger thereof, or if the 
risk of injury thereby is naturally 
connected with and reasonably — inci- 
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Abner, 109 P.2d 237. i ; Pe 
Heat exhaustion suffered by a day  — 
laborer while working on an overpass ~ 
digging a ditch in sandstone rock LOLs 
a culvert, who was below the surface — 
of the earth when he stooped while 
digging, was an injury “arising out of | 
and in the course of the employment.” 
ganna & Frost v. Abner, 109 P.2d 
. ise 
Tex.Civ.App. Under Workmen’s Com 
pensation Act, claimants seeking com- 
pensation for death of employee who 
was in charge of cotton seed house 
and who collapsed between seed house 


lish the causal relationship. Vernon’s 
Ann.Civ.St. art. ; 1.—Houston, 
Fire & Casualty Ins. Co. v. Biber, 146 
S.W.2d 442, error dismissed, judgment 
correct. 
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N.Y. Death of farm laborer, wh 
sought to relieve pain from amputation 
following compensable injury to foot — 
by taking bichloride of mercury tablet 
which he mistook for sedative pre-_ 
was not com- 


ployment” or directly connected with a 
the laborer’s work. Workmen’s Com- 
pensation Law, § 2, subd. 7; 1) es 
Brown v. New York State Training 
School fer Girls, 32. N.H.2d 783, 285 N. ea 
¥.. 37, reversing: :19:.N.Y¥iS.2d¥ 901,259" 
App.Div. 946. Sst 

N.D. An injury is compensable if re: 
ceived in course of employment, but 
a disease from which a worker dies 
must be one approximately caused by — 
the employment in order to be ecom- — 
pensable. Laws 1919, ec. 162, § 2. a 
amended by Laws 1935, ¢. 286, § 1. 
McKinnon vy. North Dakota Workme 
Compensation Bureau, 299 N.W. 856. 

The terms “approximately” and 
“proximately” are practically synony-— 
mous, so far as provision of Workmen’s 
Compensation Act providing that the — 
term ‘injury’ shall include, in addi-_ 
tion to any injury by accident, any — 
disease approximately caused by the- 
employment, is concerned. Laws Oa ion 
e. 162, § 2, as amended by Laws 1935, 
ec. 286, § 1.—McKinnon vy. North Da- 
kota Workmen’s Compensation Bureau, — 
N.W. 856. ; 

Va. Where it appeared that division . 
sales manager authorizedly maintained 
office in his apartment, that in search- 
ing for large sized business envelopes 
he assumed a squatting position for 
10 to 15 minutes, that while in such 
position he felt a dull aching pain in 
back of right knee, that after several 
days the pain became so severe that he 
called upon a physician, that tentative 
diagnosis of thrombophlebitis was 
made, and that the squatting position 
traumatized the right saphenous vein, 
thereby causing phlebitis, the division 
sales manager was entitled to compen- 
sation on ground that he sustained an 
“accident” which “arose out of and in 
course of employment.” Code 1936, §§ 
1887(2) (d), 1887(26).—Hall’s Bakery 
v. Kendrick, 11 S.B.2d 582, 
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_ La.App. Where employee, while fir- 
ing a boiler, received a first-degree burn 
on his back but employee did not dis- 
continue work until a malignant car- 
bunecle developed near situs of the 
burn, disability from the carbunele was 
not compensable as result of services ' 
“arising out of and incidental to em- 
ployment”, in absence of evidence es- 


“mission of California, 
prior opinion 105 P.2d 374. 


fairs, or 
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tablishing causal connection between 


burn and carbuncle—Hall v. Wyatt 
Lumber Co., 199 be 467. . 
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Cal. Whether injured servant was 
negligent, or assumed risk, cannot be 
considered as factors in determining 
workmen’s compensation case. St.1937, 
p. 269, § 8600.—Associated Indemnity 
Corporation y. Industrial Accident 
Commission of California, 112 P.2d 615, 
prior opinion 105 P.2d 374. 

The “added risk doctrine” is that 


where an employee assumes a risk 


greater than that usually incident to 
his employment, he cannot recover, but 
it may well be asserted that the doc- 
trine cannot be followed in California 
because it is in effect nothing more 
than contributory negligence. Const. 
arts. 20, 21.—Associated Indemnity Cor- 
poration v. Industrial Accident Com- 
112 P.2d 615, 


Towa. The rule that an injury to an 
employee does not “arise out of em- 
ployment” if employee wantonly vio- 
dates a law or does an unlawful act, or 
if employee wilfully refuses to comply 
with employer’s rules, or if employee 


does unauthorized work or neglects em- 


ployer’s work to attend to his own af- 
if employee wantonly’ and 
recklessly places himself in a position 
of peril not required by his work, is 
applicable only where employee is in- 
jured while at a place where he would 


not reasonably be expected to be in 


course of his employment, or where 


employee wilfully does some act which 


creates a new and added peril to which 
his employment cannot reasonably be 
said to have exposed him, and mere 
negligence of employee is not enough 


to make rule applicable.—Griffith v. 
_ Norwood White Coal Co., 294 N.W. 741, 


Ky. ‘Willful misconduct’, such as 


to defeat right to compensation, is 


something more than ordinary or even 
gross negligence, but involves conduct 


Wi of a quasi-criminal nature and is the 
intentional doing of something either 


with knowledge that it is likely to re- 
sult in serious injury, or with a wanton 


“i and reckless disregard of its probable 


consequences. Ky.St. § 4882.—Ford 
Motor Co. v. Smith, 143 S.W.2d 507, 
283 Ky. -795. 

Pa.Super. Under .Workmen’s Com- 


pensation Act, neither negligence, gross 
negligence nor willful conduct will bar 
right to compensation for an injury to 
or for the death of an employee by an 
accident in the course of his employ- 
ment. 77 P.S. §§ 411, 431.—Delbene vy. 
Pine, 19 A.2d 533, 144 Pa.Super. 353. 
Injuries resulting from acts which are 
negligent or constitute willful miscon- 
duct or are in direct hostility to or in 


- defiance of positive orders of the em- 


ployer are compensable if the em- 
ployee’s duties include the doing of the 
act that caused the injury, or where so 
connected with the act that as to it he 


was not in the position of a stranger 


or trespasser. 77 P.s8. §§ 411, 431.— 
Delbene v. Pine, 19 A.2d 533, 144 Pa, 
Super. 3. 

Pa.Super. Under Workmen’s Com- 
pensation Act, neither negligence, gross 
negligence nor willful conduct will bar 
right to compensation for an injury to 
or for the death of an employee by an 
accident in the course of his employ- 
ment, 77 P.S. §§ 411, 431.—Delbene v. 
Pine, 19 A.2d 533, 144 Pa.Super. 3538. 


Pa.Super. Injuries resulting from 
acts which are negligent or constitute 
willful misconduct or are in direct hos- 
tility to or in defiance of positive or- 
ders of the employer are compensable 
if the employee’s duties include the 
doing of the act that caused the in- 
jury, or where so connected with the 
act that as to it he was not in the 
position of a stranger or trespasser, 77 
ese 11, 431.—Delbene y. Pine, 19 
A.2d 533, 144 Pa.Super. 353; Corrento 
eee 19 A.2d 746, 144 Pa.Super. 


Pa.Super. Injuries resulting from 
acts which are negligent or constitute 
wilful misconduct, or are in direct hos- 
tility to or in defiance of positive or- 
ders of the employer, are compensable 
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if employee’s duties include the doing 
of the act that caused the injury, or 
were so connected with the act that as 
to it he was not in the position of a 
stranger or trespasser. 77 P.S. § 431.— 
Corrento v. Ventresca, 19 A.2d 746, 144 
Pa.Super. 358. { 

Va. The word “accident” within 
comprehension of Workmen’s Compen- 
sation Act includes all accidents ac- 
tionable at law and all former nonac- 
tionable accidents except in case of in- 
tentional and willful misconduct on the 
part of employee. Code. 1936, § 1887 
(1) et seq.—Burlington Mills Corpora- 
tion v. Hagood, 13 S.H.2d 291. ‘ 

W.Va. To constitute “willful miscon- 
duct” within meaning of section of 
Compensation Act providing that com- 
pensation shall not be paid in case of 
injury caused by willful misconduct, 
the intent on the part of an employee 
to do a wrongful act is not a necessary 
element. Code 1931, 23-4-2.—Young v. 
State Compensation Com’r, 14 S.H.2d 
V7 : 


4, 

W.Va. Under Workmen’s Compensa- 
tion Law, in absence of willful viola- 
tion of rules legally promulgated, neg- 
ligence of employee not amounting to 
willful misconduct will not bar recov- 
ery of compensation. Code 1931, 23-1-1 
et seq.—McHwan vy. State Compensation 
Com’r, 14 8.H.2d 914. 

W.Va. Under Workmen’s Compensa- 
tion Law, willful misconduct of em- 
ployee, in face of employer’s acquies- 
cence, does not preclude compensation. 
Code 1931, 23-1-1 et seq.—McHwan v. 
Bi Compensation Com’r, 14 S.H.2d 

14. 
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Pa.Super. Under Workmen’s Com- 
pensation Act, neither negligence, gross 
negligence nor willful conduct will bar 
right to compensation for an injury to 
or for the death of an employee by an 
aecident in the course of his employ- 
ment. 77 P.S. §§ 411, 431.—Delbene v. 
Pine, 19 A.2d 533, 144 Pa.Super. 353. 
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Iowa. The rule that an injury to an 
employee does not “arise out of em- 
ployment” if employee wantonly vio- 
lates a law or does an unlawful act, 
or if employee wilfully refuses to com- 
ply with employer’s rules, or if em- 
ployee does unauthorized work or neg- 
lects employer’s work to attend to his 
own affairs, or if employee wantonly 
and recklessly places himself in a posi- 
tion of peril not required by his work, 
is applicable only where employee is 
injured while at a place where he would 
not reasonably be expected to be in 
course of his employment, or where em- 
ployee wilfully does some act which 
creates a new and added peril to which 
his employment cannot reasonably be 
said to have exposed him, and mere 
negligence of employee is not enough to 
make rule applicable.—Griffith v. Nor- 
wood White Coal Co., 294 N.W. 741. 


Ky. Under statute providing that 
compensation shall not be paid-on ac- 
count of injury or death of an em- 
ployee caused by wilful misconduct, 
the driving of an automobile at a 
speed of 70 miles per hour was not 
“willful misconduct’, but was at most 
gross negligence which did not consti- 
tute such ‘willful misconduct” as would 
bar a recovery of compensation by 
driver’s dependents. Ky.St. § 4882.— 
Ford Motor Co. v. Smith, 143 8.W.2d 
507, 283 Ky. 795. 

Pa.Super. If compensation claimant 
at the time of his accidental injury was 
violating any provisions of the Bitumi- 
nous Mining Act, he thereby took him- 
self out of the “course of employment” 
within meaning of the Compensation 
Act, and was not entitled to any com- 
pensation. 52 P.S. §§ 701-1393; 77 P. 
S. § 1 et seq—Kozak v. Joseph Reilly 
ie Co., 15 A.2d 531, 141 Pa.Super. 

Employer, in order to be relieved 
from liability under the Compensation 
Act for injuries sustained by loader 
in mine, was under no obligation to 
issue orders relative to matters ex- 
pressly commanded or forbidden by the 
law governing bituminous mining. 52 
P.S. §§ 701-1393; 77 P.S. § 1 et seq. 
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—Kozak y. Joseph Reilly Coal Co. 15 
A.2d 531, 141 Pa.Super. 413. Sy Cae ig 

Loader in mine who moved electric 
cutting machine in order to get it out 
of the way of cars loaded with coal, 
notwithstanding that he had never op- 
erated the machine before, and whose 
eye was injured by electric arcs from 
the cutting machine, was a_“meddler’” 
within the meaning of the Bituminous 
Mining Act forbidding all persons to 
meddle or tamper in any way with 
electric equipment, and thereby took 
himself out of the “course of employ- 
ment”, and hence was not entitled to 
compensation under. the Compensation 
Act. 52 PS. §§ 701-1393, 1292, 1341; 
77 PS. § 1 et seq.—Kozak v. Joseph 
Reilly Coal Co., 15 A.2d 531, 141 Pa. 
Super. 413. 

A “spragger’’ or brakeman on motor 
used to haul cars for removing coal 
from mine had no authority to direct 
one employed as loader in mine to 
move electric cutting machine from the 
tracks in order to get it out of the 
way, and hence loader in allegedly 
following such direction was not pre- 
vented from being a ‘‘meddler’”’ within 
the meaning of the Bituminous Min- 
ing Act, so as not to be entitled to 
compensation under the Compensation 
Act. 52 P.S. §§ 701—1393; 77 PS. § 
1 et seq.—Kozak yv. Joseph Reilly Coal 
Co., 15 A.2d 531, 141 Pa.Super. 413. . 

W.Va. Willful violation by an em- 
ployee of a statute designed for his 
protection is ‘willful misconduct” un- 
der the compensation act precluding 
recovery of compensation, but before 
such a violation can be asserted as a 
bar to benefits under the compensation 
law, it must be shown that the em- 
ployee had actual notice thereof and 
disregarded it. Code 1931, 22-2-32, 22- 
2-59, 22-2-60, 23-4-2, as amended. by 
Acts 1937, ec. 104.—Prince v. State 
se eae Commissioner, 13 S.H.2d 


W.Va.. Before an employee can “will- 
fully” violate a statute or rule so as 
to be guilty of “willful misconduct’”’ 
within meaning of the section of the 
Compensation Act providing that com- 
pensation shall not be paid in case of 
injury caused by willful misconduct, he 
must have knowledge of the statute or 
rule, since ‘‘willfulness”’, implying pre- 
meditation and intent, must necessari- 
ly rest on knowledge. Code 1931, 23-4- 
2.—Young y. State Compensation Com’r, 
14 S.H.2d 774. 


Knowledge by an employee of a stat- 
ute or rule and the deliberate and in- 
tentional violation of either by the em- 
ployee constitute “willful misconduct” 
within meaning of the section of the 
Compensation Act providing that com- 
pensation shall not be paid in case of 
injury: caused by willful misconduct. 
Code 19381, 238-4-2.—Young y. State 
Compensation Com’r, 14 S.H.2d 774. 
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Ills Claimants were entitled to com- 
pensation for death of employee if, at 
time of accident, he was violating a 
rule while still in scope of employ- 
ment, whereas they were not entitled 
to compensation if transgression took 
employee outside sphere of his employ- 
ment.—Heyman Distributing Co. y. In- 
dustrial Commission, 32 N.H.2d 894, 
3.6, E1190! 

Il. Death of stockroom worker, who 
had been instructed not to operate ele- 
vator and whose body was found at 
bottom of elevator shaft after he had 
been directed to wait for adjacent ele- 
vator and take merchandise to base- 
ment, “arose out of and in the course 
of employment’? even if he was vio- 
lating the instruction when he was 
killed, since violation was merely of a 
rule regarding manner of doing work 
he was employed to do.—Heyman Dis- 
tributing Co, v. Industrial Commission, 
32 N.H.2d 894, 376 Ill. 90. 

Iowa. The rule thut an injury to an 
employee does not ‘arise out of em- 
ployment” if employee wantonly vio- 
lates a law or does an unlawful act, or 
if employee wilfully refuses to comply 
with employer’s rules, or if employee 
does unauthorized work or neglects em- 
ployer’s work to attend to his own af- 
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Re 0) en b employee wantonly and 
_ recklessly places himself in a position 
ae peril not required by his work, is 
applicable only where employee is in- 
jured while at a place where he would 
not reasonably be expected to be in 
course of his employment, or where 
employee wilfully does some act which 
creates a new and added peril to which 
his employment cannot reasonably be 
said to have exposed him, and mere 
negligence of employee is not enough 
to make rule applicable—Griffith v. 
Norwood White Coal Co., 294 N.W. 741. 
Iowa. Injury to coal miner who 
struck his head on crossbar of roof 
while riding in car used to transport 
miners from bottom of shaft to place 
of their work “arose out of and in 
course of employment,’ so as to be 
compensable, notwithstanding that em- 
ployee violated employer’s rule in 
boarding a car in which six men were 
already seated and taking a position 
wherein his body was more elevated 
than that of other men, where it ap- 
peared that on some of cars employer 
hired a ‘‘trip rider’ to ride on seat 
hung on back of rear car so that he 
was higher than other men in car, and 
that employee’s position on car at time 
of injury was substantially that of a 
“trip rider’? when there was one.—Grif- 


fith v. Norwood White Coal Co., 294 
N.W. 741. 
Mich. An employer has the right to 


limit sphere of employment of work- 
man and may prohibit him from work- 
ing in places which are dangerous to 
life and limb, and employer should not 
be required to respond in compensa- 
tion where accident occurs outside 
fixed sphere of employment except 
where employee in an emergency leaves 
sphere of his employment to prevent 
loss or damage to his employer or to 
rescue a fellow workman in imminent 
danger or where orders have been fla- 
_grantly violated to knowledge of em- 
ployer.—Larson v. Lock Joint Pipe Co., 
298 N.W. 402, 298 Mich. 53. 

Mo.App. Where quarry employee, 
who was paid on basis of quantity of 
rock broken, was sent by foreman to 
repair dock several mines distant and 
told there would be no more work for 
him until a subsequent day, death o 
employee, resulting from his operation 
of tractor in foreman’s absence and 
contrary to specific orders, and occur- 
ring some 90 minutes after return to 
quarry from dock, which intervening 
time employee had spent in conversa- 
tion with other unoccupied workers, 
was not compensable as an accident oc- 
eurring in “course of employment”. 
Mo.S8t.Ann. § 3299 et seq., p. 8229 et 
seq.—Lynch vy. Tobin Quarries, 148 S. 
W.2d 80. 


Neb. An employee will not be de- 
prived of compensation because he-. vio- 
lates a rule which has fallen into 
disuse, with employer’s knowledge, or 
which has been so treated hy the em- 
ployer as not to be controlling on the 
employee’s actions.—Hansen v. Paxton 
& Vierling Iron Works, 293 N.W. 415. 

The fact that employer’s rule that 
operators of machines should not 
‘ grease their own machines was violated 
by employee with result that he was 
jnjured while greasing his machine, 
would not preclude recovery of com- 
pensation, where the practice was for 
each operator in fact to grease his 
own machine and employee had re- 
peatedly done the greasing work on 
his own machine and employer’s su- 
perintendent knew of that_ fact—Han- 
sen v. Paxton & Vierling Iron Works, 
293 N.W. 415. 

N.J.Dept.Labor. Violation by an em- 
ployee of employer’s orders limiting 
employee’s sphere of employment de- 
feats employee’s right to workman’s 
compensation for injuries suffered, but 
an employee’s violation of employer’s 
orders relating to how the work should 
be done or as to the instrumentalities 
to be used in the prosecution of the 
work does not bar recovery of work- 
men’s compensation.—Reis v. Breeze 
Corporations, 15 A.2d 53, 18 N.J.Misce. 
532 


An employee’s fall from balcony, to 
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work in order to get fresh air, was 
not compensable ‘as “arising out of and 
in the course of employment’, where 
balcony was not part of leased prem- 
ises of employer, who had forbidden 
his employees to use balcony.—Reis Vv. 
Breeze Corporations, 15 A.2d 53, 18 N. 
J.Mise, 532. 

N.J.Dept.Labor. An employee, whose 
foot was fractured when it was caught 
between electric truck which he was 
operating and some other object, re- 
ceived injury in accident “arising out 
of and in course of employment”, with- 
in meaning .of compensation act, 
though on morning of accident fore- 
man instructed another employee to 
operate truck, and employee who was 
injured, to assist in unloading. and 
loading truck, where injured employee 
had previously operated truck, had 
never been told not to use truck, and 
was making use of truck at time of ac- 
cident to move materials for his em- 
ployer, N.J.S.A. 34 ;15-1 et seq.—Sher- 
lock, v. Caleo Chemical Co., 17 A.2d 
50, 19 N.J.Mise. 50. 

N.J.Dept.Labor. Disobedience of an 
order or breach of a rule is not of it- 
self sufficient to bar a claim for com- 
pensation as long as workman keeps 
within sphere of his employment.— 
Dewar v. General Motors Corporation, 
Linden Division, 19 A.2d 194, 19 N.J. 
Misey 297... . 

N.J.Dept.Labor. An employee’s right 
to compensation for injuries suffered 
in fall on parking lot owned by em- 
ployer was not barred on ground of vi- 
olation of employer’s rule that running 
in the plant was not permitted, where 
employee and co-employee both testified 
that he was not running when accident 
oecurred, and accident. occurred in 
parking lot rather than in plant itself. 
—Dewar v. General Motors Corporation, 
Linden Division, 19 A.2d 194, 19.N.J. 
Misc. 297. 

Okl. Where butcher employed by 
meat packing company was injured 
while sharpening a knife by ignition 
and explosion of a chemical with which 
he had been experimenting for treat- 
ment of meat allegedly with company’s 
consent, there was no willful violation 
of any prescribed rule so as to bar 
compensation award, and Industrial 
Commission’s general finding that 
butcher was injured while in the em- 
ployment was therefore sufficient to 
sustain award without any — specific 
finding as to company’s consent to or 
prohibition against the experiments. 
85 Okl.St.Ann. § 11.—Brooks Packing 
Co. v. Reed, 104 P.2d 559. 

Pa.Super. Injuries resulting from 
acts which are negligent or constitute 
willful misconduct or are in direct hos- 
tility to or in defiance of positive or- 
ders of the employer are compensable 
if the employee’s duties include the do- 
ing of the act that caused the injury, or 
where so connected with the act that as 
to it he was not in the position of a 
stranger or trespasser. 77 P.S, §§ 411, 
431.—Delbene v. Pine, 19 A.2d_ 533, 144 
Pa.Super. 353; Corrento v. Ventresca, 
19 A.2d 746, 144 Pa.Super. 358. 


W.Va. Rules and regulations adopt- 
ed by an employer must be approved 
by the Compensation Commissioner be- 
fore willful disobedience thereof can be 
relied on by tie employer to defeat a 
claim for benefits under the compensa- 
tion law. Code 1931, 22-2-32, 22-2-59, 
22-2-60, 23-4-2, as amended by Acts 
1937, c. 104.—Prince v. State Compen- 
sation Commissioner, 13 §$.H.2d 396. 

W.Va. Before an employee can “will- 
fully” violate a statute or rule so as 
to be guilty of “willful misconduct” 
within meaning of the section of the 
Compensation Act providing that com- 
pensation shall not be paid in case of 
injury caused by willful misconduct, 
he must have knowledge of the statute 
or rule, since ‘“‘willfulness’, implying 
premeditation and intent, must neces- 
sarily rest on knowledge. Code 1931, 
23-4-2.Young v. State Compensation 
Com’r, 14 S.H.2d 774. 

Knowledge by an employee of a stat- 
ute or rule and the deliberate and in- 
tentional violation of either by the em- 
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which he had gone from his place of | 


Compensation 


ployee constitute ‘willful misconduct” 
within nee of the section of the 
I ect providing that com- | 
pensation shall not be paid in case of 
injury caused by willful misconduct. 
Code 1931, 28-4-2—Young v. State f 
Compensation Com’r, 14 S.H.2d 774. 
482 t 
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W.Va. Cutting machine operator in 
mine who failed to set safety prop as 
required by employer’s rule which had | 
not been approved by the State Com-_ R 
pensation Commissioner, before operat-- 
ing cutting machine, and who ignored — 
his helper’s warning that slate was : 
threatening to fall from roof, was not 
guilty of “willful misconduct” which — — 
would preclude recovery of compensa- oa 
tion for his death when slate fell. 
Code 1931, 22-2-32, 22-2-59, 22-2-60, ¥ 
23-4-2, as amended by Acts 1937, ec 
104.—Prince v. State Compensation 4 

7 


ery 


Commissioner, 13 S.H.2d 396. © k 


483 | eee 
N.Y.App.Div. An award for funeral 
expenses for salesman who was killed ~ 
in an automobile accident while driv- 
ing home from interviewing a prospec- we 
tive customer was affirmed, as against 
contentions that accident was not one 
“arising out of ‘and in course of em- 
ployment” within meaning of the Com- 
pensation Act, and that death resulted — 
from intoxication. Workmen’s Com- 
pensation Law, § 1 et seq.—Phillips v. 
Queens Electric Shops, 22 N.Y.S.2d 363. 
260 App.Div. 824, appeal denied 23 N. 
Y.S.2d 832. Appeal denied. : 
S.C. 


Under statute barring recovery — 
of compensation by an employee in- — 
jured as result of “intoxication,” quot- — 
ed word is a relative term and means 
a condition produced by use of some 
stimulant, rendering an employee im- 
paired in his faculties to extent that 
he is incapable of carrying on his ac 
customed work without danger to him- 
self. >? Aet” July'! 17, °1935; 139 Stata 
Large, p. 1239, § 13.—Reeves v. Caro- 
lina Foundry & Machine Works, 9 S.H. 
2d 919, 194 S.C. 403. ty 

The statute barring recovery of com- 
pensation if an employee’s injury was 
occasioned by intoxication or by will- 
ful intention of employee to injure 


9 S.H. 
§ 484 — Bet 
8.C. Under the statute barring re- 
covery of compensation for an injury : 
resulting from ‘willful’? intention of 
employee to injure himself, quoted 
word is not used in common-law sense 
of ‘intentional’ but is used’ as meaning 
“deliberate” ‘or “formed.’’ Act July — 
17, 1935, 39 St. at Large, p. 1239, § 13. 
—Reeves v. Carolina Foundry & Ma- 
pe Works, 9 S.B.2d 919, 194 S.C. 
S.C. Where policeman suffering from 
“myocarditis”, which is a weakening of © 
the heart muscles, was advised by © 
physician not to exert himself and ~ 
thereafter the policeman in assisting in 
the arrest of an individual exerted him- 
self as result of which he died, police- — 
man’s widow would not be denied com- 
pensation on the ground that police- 
man intentionally undertook to do © 
something which he in reason knew ~ 
would bring about his death, since such 
an act is not natural to a human being, a 
and it is presumed that a man would Ms 
not consciously bring about his own 
self-destruction. Act July 17, 1935, 39 
St, at Large, p. 1233, § 2(f).—Green v. 
City of Bennettsville, 15 S.H.2d 334, , 
TOON C Shs. A 
Tex.Civ.App. Provided the insanity 
results from a compensable accident 
and not from a brooding over the inju- 
ry or other causes, suicide of an em- 
ployee while insane may entitle his de- 
pendents to workmen’s compensation 
therefor, but where suicide is the result 
of voluntary and willful choice deter- 
mined by a moderately intelligent men- 
tal power with knowledge of purpose 
and effect of the act, even though dom- 
inated by a disordered mind, a new and 
independent agency breaks the chain 


ee tan 309, 


§ 485 
; of causation. Vernon’s Ann.Civ.St. art. 
? 8309, § 1, 2nd subd. 4——Jones v. Trad- 
re ers & General Ins. Co., 144 S.W.2d 689. 
S § 485 
‘ N.J.Dept.Labor. Where evidence es- 

tablished that employee seeking work- 
y men’s compensation for injuries al- 

é legedly sustained in an = altercation 
- with another employee was the ag- 

gressor, he was not entitled to com- 

pensation, since he did not sustain in- 

jury by reason of accident ‘arising out 

of and in the course of employment.” 
Yi N.J.S.A. 34:15-1 et seq—tLindsay v. 
df Hoffman Beverage Co., 19 A.2d 824, 19 
bo Nid Mise. 356. 
_ Pa.Super. The fact that the Compen- 
sation Act requires that payment of 
‘compensation shall be made during the 
period of an employee’s disability es- 
_tablishes the necessity of such a find- 
ing as the basis for an award, the 
amount of which is to be determined in 
-aecordance with the extent to which it 
_ __ reflects itself in a loss of earning pow- 
er. 77 P.S. § 512:—Rennard v. Rouse- 
- ville Cooperage Co., 15 A.2d 48, 141 Pa. 
- Super. 286. 

Tex.Civ.App. In determining wheth- 
er, when within a few minutes after 
original fight with coemployee during 
course of employment, claimant picked 

Bet up iron bar, followed coemployee 30 or 
- 35 steps and was struck by coemployee 
allegedly in self-defense, coemployee 
ay’ had abandoned the fight so that injury 
to claimant as result of attempt un- 
: lawfully to injure coemployee would 
not be compensable under Workmen’s 
- Compensation Act, the issue of aban- 
donment was required to be determined 
from claimant’s point of view, since 
his actual intent at time of wRTHEy, was 
art. 


and following coemployee 30 or 

_ steps to place where coemployee struck 
claimant allegedly in self-defense, were 
result of passion beyond claimant’s 
eontrol aroused by the original assault 
so that claimant was incapable of form- 
ing a willful intent to injure, his in- 
jury could not be the result of willful 
intent unlawfully to injure coemployee 

' so as to preclude recovery under Work- 
men’s Compensation Act. Rey.St.1925, 

art. 8309, § 1, 2d subd. 4.—Samuel v. 
Federal Underwriters Exchange, 145 S. 
-W.2d 611, error granted. 

§ 487 
. The statute on which is based 
the rule that compensation cannot be 

taken away from an injured employee 
by process of law and that after em- 
ployee’s death compensation cannot 
pass by operation of law to any other 
person applies only to compensation, 
there being no mention therein as to 
cost of medical attendance or hospital- 
ization. Rev.Code 1928, § 1442.—Para- 
mount Pictures v. Industrial Commis- 
sion, 106 P.2d 1024. 

Under Workmen’s Compensation Act, 
legislature intended to differentiate be- 
tween “compensation”, which is in lieu 
of lost wages and belongs solely to 
injured employee, with no right of 
survival to his legal representative aft- 
er employee’s death, and medical at- 
tendance and hospitalization. Rev.Code 
1928, § 1391 et seq., as amended; § 
1428, as amended by Laws 1939, ¢c. 28, 
§ 1; § 1438, as amended by Laws 1939, 
ce. 28, § 6; §§$ 1442, 1443.—Paramount 
Pictures vy. Industrial Commission, 106 
P.2d 1024. 


When an injured employee, who has 
died, has depleted his own estate either 
¥ by incurring a debt or by paying in 
1m advance for medical attendance and 
hospitalization which employer is 
f bound to furnish, an administrator has 
a right to recover for benefit of estate 
any award made by Industrial Commis- 
sion for costs of hospitalization and 
medical attendance. Rev.Code 1928, § 
1391 et seq., as amended; § 1428, as 
amended by Laws 1939, ¢. 28, § 1; § 
1438, as amended by Laws 1939, c. 28, 
$ 6; §§ 1442, 1443.—Paramount Pic- 


ap 
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tures v. Industrial Commission, 106 P. 
2d 1024. ; 

La.App. Employer was liable for 
medical and hospital bills incurred by 
employee whose death resulted from 
compensable injury.—W oodward Ve 
Kansas City Bridge Co., 3 So.2d 221. 

Mass. Where compensation insurer 
fails to furnish medical and hospital 
services required by compensation act, 
an employee who has paid for them 
himself may recover what he has paid 
as part of compensation due from in- 
surer. G.L.(Ter.Hd.) ¢. 152, § 30, as 
amended by St.1936, e¢. 164.—Mac- 
Aleese’s Case, 33 N.H.2d 280. 

Mo.App. The right to: medical aid is 
a part of employee’s compensation giv- 
en to him by provisions of compen- 
sation law itself. Rev.St.1939, § 3701, 
Mo.St.Ann. § 3311, p. 8246.—Lutman vy. 
Smet Shoe Mach, Co., 151 S.W.2d 
7 : 


N.J.Com.Pl. Where an employer did 
not furnish any medical or hospital 
services to an employee, suffering from 
typhoid fever allegedly contracted as 
result of a compensable accidental in- 
jury, denied happening of accident or 
any liability under compensation law 
and medical, surgical and hospital serv- 
ices rendered employee were necessary 
and the fees were reasonable, employ- 
er was required to pay for such sery- 
ices, on determination by the court that 
typhoid fever contracted by employee 
resulted from a compensable accidental 
injury.—Bobertz v. Hillside Tp., 14 A. 
2d 495, 18 N.J.Mise. 399, reversing de- 
termination 9 A.2d 689, 17 N.J.Misc. 
oa affirmed 15 A.2d 796, 125 N.J.L. 


N.J.Com.Pl. Under provision of 
Workmen’s Compensation Act with re- 
spect to elective compensation, an em- 
ployer, operating under the act, was 
obligated to furnish and pay for medi- 
eal treatment of an employee injured 


in an accident arising out of and in 
the course of employment. N.J.S.A. 
34:15-15.—Greif v. Betsy Ross Ice 


Cream Co,, 20 \A.2d 597, 19 N.J.Mise. 


397. 
§ 490 


Mo.App. The phrase ‘medical, sur- 


gical and hospital treatment’, in pro- 


vision of Workmen’s Compensation Act 
requiring employer to provide medical, 
surgical and hospital treatment, to in- 
jured employee does not include mere 
diagnosis, nor does it include advice 
given by physician that could be given 
by a layman. Rey.St.1939, § 3701; Mo. 
St.Ann. § 3311(a), p. 8246.—Lutman v. 
SN RT we Shoe Mach. Co., 151 S.W.2d 


The words “medical, surgical and 
hospital treatment”, as used in provi- 
sion of Workmen’s Compensation Act 
requiring employer to provide medical, 
surgical and hospital treatment to in- 
jured employee, not being of a peculiar 
or technical nature, will be taken in 
their plain or ordinary and _ usual 
sense. Rev.St.1939, § 3701; Mo.St.Ann. 
§ 3311(a), p. 8246; Rev.St.1939, § 655, 
Mo.St.Ann. § 655, p. 4899.—Lutman vy. 
American Shoe Mach. Co., 151 S.W.2d 


701, 
§ 494 

Okl. Workmen receiving compensa- 
ble injuries while engaged in hazard- 
ous employments are entitled to re- 
eeive as a matter of right from the 
employer such prompt medical, surgi- 
cal, 
ment as may be necessary during 60 
days after the injury and for such 
time in excess thereof as may be re- 
quired in the judgment of the In- 
dustrial Commission, 85 OkI.St.Ann. 
§ 1 et seq., and § 14.—J. B. Klein Iron 
pn a age Co. .v. Keller,’ 112 P.2a 


Where employer denied all responsi- 
bility for injured employee’s medical, 
surgical, and other attendance expens- 
es as required by and. for the time 
prescribed in the compensation act, 
employer elected to assume the risk 
of being called on to pay compensa- 
tion, and to pay all necessary medical 
and hospital expenses which the em- 
ployee might incur, subject only to a 
determination of the necessity there- 


and other attendance and treat- , 


Beit a chan 1 et GIy u 
CTS \ tia: a Ar ’ 
for and of the reasonableness of thi 
charges made in connection therewith. 
85 Okl.St.Ann, § 1 et seq., and § 14.— 
J. B. Klein Iron & Foundry Co. v. 
Keller, 112 P.2d 379. , 

Tenn. Under statute requiring em- 
ployer during the 30 days following 
notice of injury to furnish employees 
with medical and surgical treatment, 
employer was not liable to employee 
for hospital expenses incurred several 
months after accident, nor for medical 
services rendered, in the absence of 
showing that employee incurred obliga- 
tion therefor within 30 days after acci- 


dent. Code 1932, § 6875.—P. H. Rey- 
nolds & Co. v. McKnight, 148 S.W.2d 
357. . 
§ 495 ; 
Mo.App. An employer furnishing 


medical aid to injured employee after 
90 days following injury, without spe- 
cial order from Workmen’s Compen- 
sation Commission, ‘waives’ require- 
ment of special order by commission 
for such medical aid. Mo.St.Ann. § 
3311(a), p. 8246.—Parker v. St. Louis 
Car Co., 145 S.W.2d 482. ie 

Mo.App. Employer, by furnishing 
employee with medical aid after first 
90 days following employee’s injury, 
without the special order provided for 
in the compensation act, “waived” the 
requirement of such special order, and 
the statute of limitations for filing of 
a claim with the Commission was 
tolled. Mo.St.Ann. §§ 3311(a), 3337, pp. 
8246, 8269.—Blahut y. Liberty Cream- 
ery Co., 145 S.W.2d 506. 

Mo.App. Employer by furnishing 
employee with medical aid after first 
90 days following employee’s injury 
without special order provided for in 
compensation act ‘‘waived’” require- 
ment of such special order. Rey.St. 
1939, § 3701(a), Mo.St.Ann. § 3311(a), 
p. 8246.—Morrow y. Orscheln Bros. 
Truck Lines, 151 S.W.2d 138. 

Okl. Workmen receiving compensa- 
ble injuries while engaged in hazard- 
ous employments are entitled to re- 
ceive as a matter of right from the 
employer such prompt medical, surgi- 
eal, and other attendance and treat- 
ment as may be necessary during 60 
days after the injury and for such 
time in excess thereof as may be re- 
quired in the judgment of the Indus- 
trial Commission. 85 Okl.St.Ann. § 1 
et seq., and § 14.—J. B. Klein Iron & 
Foundry Co. vy. Keller, 112 P.2d 379. 


§ 496 

Mont. An employer, contracting with 
physician pursuant to Workmen’s Com- 
pensation Act for hospital, medical, and 
surgical care of all employees assent- 
ing thereto, was not obligated to fur- 
nish assenting employee such eare by 
another than such physician for illness 
occurring during employment. Rey. 
Codes 1935, §§ 2907, 2917, 7472.—Kelly 
v. Montana Power Co., 106 P.2d 339. 
' Pa.Super. Where company physician 
examined employee and found a, small 
femoral hernia, but informed employee 
that his trouble was constipation with 
a possibility of subacute appendicitis 
for which there was no liability on 
part of employer and that employee 
would have to pay for any further 
medical treatment, employer was ‘‘es- 
topped” from asserting that it offered 
medical treatment which was refused 
by claimant and that therefore it was 
not liable for privately incurred medi- 
cal and hospital expenses, particularly 
where company physician later re- 
ferred employee to his own family 
physician, 77° P.S:; 531.—Orlandini 
v. Volpe Coal Co., 20 A.2d 870, 145 
Pa.Super. 129; 

497 


§ 

N.Y.Ct.Cl. An employee’s choice of 
employer's physician to treat employee 
for injury sustained during and in 
course of employment cannot haye ef- 
fect of setting aside Workmen’s Com- 
pensation Act, so as to create right to 
common-law action against employer 
for damage resulting trom such physi- 
cian’s faulty diagnosis. Workmen's 
Compensation Act, §§ 11, 13-a—Robi- 
; State, 26 N.Y.S.2d 550, 176 


Mise. 73. 
A state employee, injured during 


_ Compensati 
eause of action again: 
age resulting from faulty diagnosis of 
injury by state’s physician, chosen by 
employee to treat her, so as to require 
denial of her application for leave to 
file claim against state over 90 days 
after accrual of such alleged cause of 
action. Court of Claims Act, § 15, as 
amended; Workmen’s Compensation 
Act, §§ 11, 13-a—Robison v. State, 26 
NEY. S22d 1550; Be Misez 73, 

8 


49 

N.Y.App.Div. Under Workmen’s 
Compensation Law provision authoriz- 
ing injured employee to select his own 
physician and imposing liability on 
the employer for the payment of phy- 
sician’s services, an “implied contract” 
is created which can be enforced by 
physician by action in the absence of 
statutory restriction. Workmen’s 
Compensation Law, § 11.—Raisman v. 
Ashford Roofing Co., 27 N.Y.S.2d 116, 
261 App.Div. 782, affirming 22 N.Y.S. 
2d _ 565. 

Under the Workmen’s Compensation 
Law provision giving an employer 
right to demand arbitration concern- 
ing correctness of physician’s claim 
for,services rendered injured employee, 
where employer failed to. demand im- 
partial examination of physician’s 
claim for services rendered injured 
employee until more than sixty days 
after physician rendered bill and phy- 
sician thereafter refused to submit to 
arbitration, physician was entitled to 
maintain an action against employer 
and insurance earrier for services ren- 
dered to injured employee and remedy 
was not confined to application to In- 
dustrial Commission for an award. 
Workmen’s Compensation Law, § 13- 
g, subd. 1, and § 26.—Raisman vy. Ash- 
ford Roofing Co., 27 N.Y.S.2d 116, 261 
App.Div. 782, affirming 22 N.Y.S.2d 
565. 

N.Y.Sup. A physician who was au- 
thorized by employer to treat employee, 
but who was not certified under the 
Workmen’s Compensation Law to treat 
patient for injuries compensable under 
the statute, could not reeover for serv- 
ices rendered to employee who was in- 
jured in the course of employment. 
Workmen’s Compensation Law, § 1 et 
seq.—Hecht v. Sitomer, 21 N.Y.S.2d 630. 


N.Y.Sup. A physician’s exclusive 
remedy to recover payment for treat- 
ing compensation cases was under 
Workmen’s Compensation Law. Work- 
men’s Compensation Law, § 1 et seq.— 
Tandet v. Levolite Co., 22 N.Y.S.2d 557. 

N.Y.Sup. Physician’s only recourse 
for enforcement of payment of medical 
bills, where time to arbitrate had ex- 
pired and no award had been made, 
was to sue employer and insurance 


and has no 


earrier at law.—Raisman v. Ashford 
Roofing Co., 22 N.Y.8.2d 565. 
§ 500 
Cal.App. The sections of Work- 
men’s Compensation Act should be 


read together to ascertain intention of 
Legislature which is to grant to de- 
pendents of workmen who die as re- 
sult of injuries received in course of 
their employment death benefits and 
funeral expenses. St.1937, pp. 284, 
292. 295, 296, §§ 4701, 6303, 
5406, 5408, 5409.—Glavich y. Indus: 
trial Accident Commission of Califor- 
nia, 112 P.2d 2774. 

The workmen’s compensation claims 
growing out of the ‘‘transaction” 
which may not be split into different 
causes.of action do not include both 
disability payments to which work- 
man is entitled on account of his in- 
juries, and death benefits and _ burial 
expense which accrue only after his 
death. St.1937, p. 292, § 53038.—GQla- 
viech vy. Industrial Accident Commis- 
sion of California, 112 P.2d 774. 

The Workmen’s Compensation Act 
provision, that there is but one cause 
of action for each transaction coming 


within act and that all claims for 
medical expense, disability payments, 
death benefits, burial expense, liens 


or any other matter arising out of 
such transactions may in discretion of 


t state for dam- 


joined in same proceeding, 
construed as a bar, to widow 
children of a workman, to m 
a proceeding to recover death benefit 
or funeral expenses, merely because 
workman failed to present his claim 
for compensation within statutory 
time, since claim of widow and minor 
children have not accrued at time 
workman sought to recover compensa- 
tion for his. disability. St.1937,  p. 
292, § 5303.—Glavich v. Industrial Ac- 
cident Commission of California, 112 
P.2d 774 


§ 501 
La.App. In proceeding by employee 
for compensation for injuries result- 


ing in hernia, court erred in allowing 
plaintiff a maximum of $250 as medi- 
cal expenses in addition to allowance 
to hospital, which intervened, of $162.- 
75 for medical services rendered plain- 
tiff, where evidence only showed a hos- 
pital charge of $168.—Betz v. Ameri- 
ean Bitumuls Co., 1 So.2d 416. 


La.App. Evidence authorized award 
to truck driver, in compensation pro- 
ceedings, of $250 for medical and hos- 
pela expenses. Act No. 20 of 1914.— 

eDaniel v. Federal Underwriters, 2 
So.2da 289. 


Neb. Widow of employee who was 
fatally injured, was entitled to recover 
66% per cent. of the wages of em- 
ployee for 325 weeks under the Com- 
pensation Act, $6 for medical expenses, 
and funeral allowance in the sum of 
$150. Comp.St.Supp.1939, § 48-122.— 
Cer M. L. Rawlings Ice Co., 297 N. 


N.J. In proceeding to recover com- 
pensation from township for typhoid 
fever allegedly contracted by sewer 
inspector as result of being spattered 
with sewage when he slipped on step 
in manhole, allowance of $4,296.05 to 


inspector for medical and _ hospital 
services Was proper under. circum- 
stances. N.J.S.A.  34:15-15.—Bobertz 


v. Hillside Tp., 19 A.2d 801, 126 N.J. 
L. 416, affirming 15 A.2d 796, 125 N. 
J.L. 321, affirming 14 A.2d 495, 18 NJ. 
Mise. 399, reversing 9 A.2d 689, 17 N. 
J.Misc. 396. ; 


N.J.Dept.Labor. Where employee 
sustained a nontraumatie inguinal her- 


. hia arising out of and in course of his 


employment, and medical expenses in 
the amount of $1,623.70 were: not en- 
tirely incidental to operation and re- 
eovery therefrom but were in a large 
measure the result of the complications 
ensuing from the operation, employer 
would be liable for entire cost of med- 
ical treatment and all disability result- 
ing from original injury, and not mere- 
ly the sum specified by statute—Rugg 
v. Driwood Corporation, 15 A.2d 95, 18 
N.J.Mise. 529. 


02 

Cal.App. The Workmen’s Compen- 
sation Act provision that there is but 
one cause of action for each transac- 
tion coming within act and that all 
claims for medical expense, disability 
payments, death benefits, burial ex- 
pense, liens or any other matter aris- 
ing out of such transactions may in 
discretion of Industrial Accident Com- 
mission be joined in same proceeding 
should receive a_ liberal construction 
to prevent the denial of subsequent 
valid causes of action. St.1937, p. 292, 
§ 5303.—Glavich v. Industrial Accident 
Toten an of California, 112° P.2d 


The Workmen’s Compensation Act 
provision that there is but one cause 
of action for each transaction coming 
within act, and that all claims for 
medical expense, disability payments, 
death benefits, burial expense, liens 
or any other matter arising out of 
such transactions may in discretion of 
Industrial Accident Commission be 
joined in same proceeding, is intended 
to prevent splitting of causes of ac- 
tion necessarily involved in same trans- 
action, to save the obligor costs and 
vexation of different suits. St.1937, p. 
292, § 5303.—Glavich v. Industrial Ac- 
eident Commission of California, 112 
P.2d 774. 


Compensation Act, for failure to com-_ 


death unless it is 


Cal.App. An employee’s widow was 
barred from recovering death _benefit 
and funeral expenses under Workmen’s 


ply with statute requiring a claim to :; 
e filed within one year from date of © 
is also within two val 


years from date of injury. St.1937, Nik: 
284, 295, §§ 4701, 5406.—Glavich v. 
Industrial Accident Commission of C 
i i 112 P20. 97.74; 

Dependent minors did not lose th 
right to recover death benefit and 
neral expenses under Workmen’s Co 
pensation Act incident to their fath 
demise, merely because father fai 
to ask for or secure compensation 


therefor six 
months from time he had actual — 
knowledge of disease with which iS 
was afflicted, since statute of limi 
tions is tolled as to minor dependen 
until a guardian is appointed to repr 
sent them, and claims for compens 
tion, and for death benefit and funeral 
expenses were separate and distinc 
St.1937, pp. 284, 292, 295, 296, §§ 4701, 
5303, 5405, 5406, 5408.—Glavich y. I 
dustrial Accident Commission of Ca 
fornia, 112 P.2d 774. nS 
Death benefit and burial expenses 


tion Act are different and distin 
ligations provided for benefit 
dividuals dependent upon work 

and hence dependent claimants are not 
barred from recovering funeral ex 
penses and death benefit because de- 
ceased workman has not filed claim 
within six months as required by) 
ute, on theory that claim for 
expenses and death benefit is an 


his lifetime. St.1937, pp. 284, 292, 295, 
296, §§ 4701, 5303, 5405, 5406, 5408,— 
Glavich v. Industrial Accident Com | 
sion of California, 112 P.2d 774. 

§ 504 eur 
An uninsured independent c 
tractor, whose employee was inju 
performance of contract with 


to furnish medical and hospital serv 
provided for direct payment to phy 


An uninsured independent contractor, — 
whose employee was injured in per- =, 
formance of contract with insured an 
who had_ procured and paid for trea 
ment of employee, could not reco 
from compensation insurer for medical 
and hospital services furnished on theo- 
ry that contractor was subrogated to f 
employée’s insurer, 


pay or hospital services. — 
G.L.(Ter.Ed.) c. 152, §§ 38, 47; § 30, a 
amended by S8St.1936, ¢ 164—Mac 
Aleese’s Case, 33 N.H.2d 280. 6 


_ § 506 4 
Fla. Provision in Workmen’s Com 
pensation Act that employee shall not 
be entitled to recover for medical at- 
tendance and treatment unless claim 
therefor is filed within 20 days follow- 
ing the treatment is mandatory, and 
demands of compensation claimant not 
filed in conformity therewith should 
not have been allowed. Acts 1935, e  — 
17481, § 18(a), as amended by Acts \ 
1937, c. 18418, § 6—Sweat v. Allen, 
200 So. 348. 
§ 508 


Fla. The statutory requirement that 
no claim for medical treatment shall be 
enforceable against the employer unless, 
within 20 days following treatment, 
physician giving treatment furnishes 
employer and Industrial Commission a 
report of injury and treatment on a 
form prescribed by Commission may be 
waived, by employer’s conduct. Comp. 
Gen.Laws Supp. § 5966(13).—Foster v. 
Cooper, 197 So. 117, 148 Fla. 493. 


u 


+ .(13).—Foster_ v. 


o> ee Le 


> 


§ 508 


The purpose of statute providing that 
no claim for medical treatment shall be 
enforceable against employer unless, 
within 20 days following treatment, 
physician giving treatment furnishes 
employer and Industrial Commission a 
report of injury and treatment on a 
form prescribed by Commission is to 
protect employer from the imposition 
of unfounded and fraudulent claims, 
and where employer, in person, orders 
treatment of injured employee without 
limitation and thereby assumes obliga- 
tion to pay for the treatment, the ne- 
cessity for notice by presenting claim 
to employer and Commission does not 
exist. Comp.Gen.Laws Supp. 5966 
(13).—Foster vy. Cooper, 197 So. 117, 143 
Fla. 493. iii 
Fla. The Industrial Commission 
eould aliow medical and nurse ex- 
-penses to claimant, although claims for 
such expenses had not been presented 
to commission on forms provided by 
- eommission, where employer, on day 
- following accident, went to hospital to 
which claimant had been taken and or- 
dered all services rendered on behalf of 
claimant which could be rendered to 
‘save him.. Comp.Gen.Laws Supp. § 5966 
_(13).—Foster v. Cooper, 197 So. D7, 
(143 Fla. 493. ar 

The purpose of statute providing that 
no claim for medical treatment shall be 
enforceable against employer unless, 
- within 20 days following treatment, 
- physician giving treatment furnishes 
employer and Industrial Commission 
a report of injury and treatment on a 
_ form prescribed by Commission is to 
- protect employer from the imposition 
of unfounded and fraudulent claims, 
and where employer, in person, orders 
treatment of injured employee without 

limitation and thereby assumes obliga- 


tion to pay for the treatment, the neces- 
sity for notice by presenting claim to 


employer and Commission does not 
exist. _Comp.Gen.Laws Supp. § 5966 
i Cooper, 197 So. 117, 
1438 Fla. 493. 
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¢ Tex.Civ.App. Where claim for pro- 
fessional, drug and hospital services 
; rendered an alleged employee was not 
filed until one year, five months and 
eight days after the occurrence of the 
‘injury, and there was no plea of good 
cause to excuse the failure to file the 
claim sooner, admission of evidence to 
show good cause for not sooner filing 
claim: was error. Vernon’s Ann.Civ.St. 
art. 8307, § 4a.—Federal Underwriters 
' Bxchange v. Barclay, 149 S.W.2d 215, 
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Ariz. Evidence justified Industrial 
~Commission’s conclusion that necessity 
for medical treatment of injured em- 
ployee was caused by an accident which 
aggravated condition of a previously 
' existing disease and justified amount 
awarded employee for hospitalization 
and medical attendance. Rev.Code 1928, 
§ 1391 et seq., as amended; § 1428, as 
amended by Laws 1939, ¢. 28, § 1.— 
Paramount Pictures v. Industrial Com- 
mission, 106 P.2d 1024. 

La.App. Evidence in compensation 
proceedings did not support award of 
$250 to claimant for medical, hospital 
and physicians’ bills—-Jackson v. Star 
Bottling Works, 3 So.2d 564. 

Minn. Compensation claimant’s evi- 
dence was sufficient to show that he was 
entitled to additional surgical treat- 
ment at his employer’s expense.—Gildea 
vy. State, 293 N.W. 598. 

N.J.Sup. In proceeding to recover 
compensation under Workmen’s Com- 
pensation Act from township for 
typhoid fever, contracted by sewer 
inspector spattered with sewage when 
he slipped on step in manhole, allow- 
ances to him for medical, surgical, 
hospital, and nursing services, and to 
his counsel for legal services, held 
proper under circumstances proved, N. 
J.S.A. 34:15-15.—Bobertz y. Township 
‘of Hillside, 15 A.2d 796, 125 N.J.L. 
321, affirming 14 A.2d 495, 18 N.J. 
Misc. 399, reversing 9 A.2d 689, 17 N.J. 
Mise. 396. 

Tenn. Where employer denied liabil- 
ity for hernia and employee was suc- 
cessfully operated upon by a surgeon 


2 hd 


of his own choosing and employee was 
under contract to pay a fee of $100 to 
the surgeon who testified that such fee 
was reasonable and customarily 
charged, but that during negotiation 
for settlement of litigation he agreed 
to accept fee of $50 if paid in cash at 
that time, employee was entitled to 
$100 for his surgical operation and evi- 
dence did not support finding that $50 
was a reasonable fee. Code 1932, § 
6851 et seq.—Webster v. Lloyd A, Fry 
Roofing Co., 146 S.W.2d 946. 
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La.App. Where employee at time of 
trial in compensation proceeding .was 
still under care of physicians, and it 
appeared that other medical expense 
would be incurred, judgment was 
properly entered, reserving to em- 
ployee right to sue later for medical 
expenses. Act No. 20 of 1914, as 
amended.—Boykin v. We Hope Gas & 
Oil Co., 2 So.2d 528. 

Tex.Civ.App. Award of $255.85 tur 
professional, drug and hospital services 
rendered an alleged employee was error 
in the absence of pleading or proof 
that the charges were fair and reason- 
able. Vernon’s Ann.Civ.St. art. 8306, §§ 
7, 7b.—Federal Underwriters DBxchange 
vy. Barclay, 149 S.W.2d 215. 
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Ariz. Where evidence in compensa- 
tion proceeding respecting question of 
how much medical expense petitioner 
had necessarily incurred was conflict- 
ing as'to whether petitioner needed 
medical care because of injuries, Su- 
preme Court would not disturb Indus- 
trial Commission’s finding on _ such 
question.—Lowman v. Amphitheatre 
School Dist. No. 10, 109 P.2d 617. 

Cal.App. Where Industrial Accident 
Commission conceded that finding that 
part of medical treatment furnished to 
injured employee was furnished by 
county and that he was entitled to re- 
imbursement for reasonable medical ex- 
penses to be subsequently determined 
was erroneous, it was necessary to re- 
mand proceedings to commission.—Em- 
ployers’ Liability Assur. Corporation, 
Limited, of London, England, v. Indus- 


oe Accident Commission, 109 P.2d 
Fla. Where circuit court affirmed In- 


dustrial Commission’s award of com- 
pensation to injured employee, and 
award was limited to $500, and record 
showed that an obligation had been in- 
curred for $632.95 for employee’s hos- 
pital and medical treatment, circuit 
court’s order of affirmance should have 
directed Industrial Commission to pro- 
rate award, after deducting attorney’s 
fees, pro tanto between parties to whom 
payments were due. Comp.Gen.Laws 
Supp. § 5966(13).—Foster yv. Cooper, 
197 So. 117, 143 Fla. 493. 

La.App. In workmen’s compensation 
case. where evidence showed charge 
of hospital board to amount of $168 
but judgment allowed the board only 
$162.75, and board did not appeal or 
answer appeals of plaintiff and de- 
fendants, Court of Appeal could not al- 
ter judgment as to hospital board.— 
Veex v. American Bitumuls Co., 1 So0.2d 

Minn. Where order refusing compen- 
sation claimant further surgical aid 
was affirmed by the Supreme Court 
with leave to the claimant to apply to 
the Industrial Commission for a re- 
hearing, particularly on his request for 
additional surgical aid, the decision 
was without prejudice to such an ap- 
plication, if made, or to the continuing 
jurisdiction of the Industrial Commis- 
sion necessary for its disposition.— 
Gildea v. State Department of High- 
ways, 298 N.W. 453. 

Until rehearing granted to compen- 
sation claimant by the Industrial Com- 
mission culminated in a final decision 
or order respecting claimant’s petition 
for further surgical aid, certiorari by 
employer was not timely.—Gildea vy. 
State Department of Highways, 298 
N.W. 453. 

Where direction in Supreme Court’s 
opinion to the Industrial Commission 
with respect to compensation claim- 
ant’s right to a rehearing, was clear, 
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ft was to be assumed 


among other things, T 
ployee had been temporarily totally dis- 
abled, allowed reasonable medical ex- 
penses, and found that. employee was 
entitled to further medical attention, 
the State Industrial Commission had 
jurisdiction to allow reasonable medical 
fees and hospital expenses. 85 OkI.St. 
Ann, §§ 14, 22, subd. 2.—Skelly Oil Co. 
v. Collins, 111 P.2d 169. 

Pa.Super. Where workmen’s com- 
pensation award to claimant as de- 
pendent widow of employee, whose 
death resulted from silicosis, was re- 
versedeon ground that claimant was not 
the employee’s common-law wife at 
time of his death, the award of com- 
pensation made for total disability to 
employee during his lifetime and award 
of funeral expenses was required to be 
modified so as to be payable to eni- 
ployee’s personal representative instead 
of to the claimant. 77 P.S. §§ 542, 561, 
562, 581, 751, 1101 et seq.—Wilbert v. 
Commonwealth of Pennsylvania Second 
Injury Reserve Account, 17 A.2d 732. 
143 Pa.Super. 37. 
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N.J. Under provision of Workmen’s 
Compensation Act that a proportion 
not exceeding 20 per cent. of the judg- 
ment is permissible for attorney’s fees, 
the “judgment” is a single entity, com- 
prised of various component elements 
out of which it is aggregated, among 
which are medical, hospital and anal- 
ogous expenditures. N.J.S.A. 34:15-16, 
34:15-64.—Bobertz y. Hillside Tp., 19 
A.2d 801, 126 N.J.L. 416, affirming 15 
A.2d 796, 125 N.J.L. 321, affirming 14 . 
A.2d 495, 18 N.J.Mise. 899, reversing 
9 A.2d 689, 17 N.J.Mise. 396. 

Where claimant was awarded $1,000 
for disability campensation, and $4,296.- 
05 for medical and hospital disburse- 
ments, an allowance of $300 as. fee 
for claimant’s attorney was within per- 
missible statutory limit and was prop- 
er in exercise of trial court’s discre- 
tion, N.J.S.A.. 34:15-16, 34:15-64.— 
Bobertz v. Hillside Tp., 19 A.2d 801, 
126 N.J.L. 416, affirming 15 A.2d 796, 
125 NJ.L. 321, affirming 14 A.2d 495, 
18 N.J Misc, 399, reversing 9 A.2d 689, 
17 N.J.Misc. 396. 
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D.C.Ohio. “Compensation”, as used 
in the Federal Employees’ Compensa- 
tion Act, includes everything that the 
government has paid out, not only 
what _ the employee has received. Wed- 
eral Hmployees’ Compensation Act § 40, 
5 U.S.C.A. § 790.—U. S. v. Crystal, 39 
F.Supp. 220. 

Idaho. In enacting Workmen’s 
Compensation Law abolishing every 
remedy for all injuries received by 
workman in course of his employment, 
Legislature did not intend to take 
from workman his common-law rem- 
edy for negligent act of employer, re- 
sulting in serious injury and damage 
to workman, and give workman no 
other remedy in lieu thereof, and 
would be deemed to have assumed that 
every injury would impair workman’s 
usefulness in some degree and that 
workman should be in some measure 
compensated under the new remedy 
set up by the ‘compensation law. 
Code 1932, §§ 43-902, 70-102.—Olsen y. 
Union Pac. R. Co., 112 P.2d 1005. 

Mich. The purpose of the Workmen’s 
Compensation Law is to compensate 
claimants at rates which the law itself, 
directly or indirectly fixes, and claim- 
ant is entitled to receive and the em- 
ployer is obligated to pay no more and 
no less than the fixed compensation.— 
Szczucki v. Cadillac Motor Car Co., 293 
N.W. 645, 294 Mich. 271. J 

Pa.Com.Pl. Where compensation 
board sets aside finding of referee, that 
for a certain period claimant was 60 
per cent. disabled, asserting no evi- 
dence in the record upon which to base 
such finding, but that in the period 
claimant had undergone two other 


h ident, and under presumption 
that earning power did not decrease 
excepting for a limited portion of the 
time when claimant incapacitated from 
an operation on the leg for which he 
was entitled total disability award. 
Earning power not determined entirely 
by amount of wages employe received 
after sustaining injuries. Proper test 
to determine a lessened. power to earn 
is claimant’s ability to earn wages in 
any kind of employment. Elements af- 
fecting earning power are extent of 
physical injury or disability, produc- 
tivity in same employment as com- 
pared to what it was immediately prior 
to injury, and ability to earn wages 
in any kind of employment for which 
claimant is fitted. Held, such finding 
fairly based on testimony and correct 
analysis is within the province of the 
board even to changing and correcting 
referee’s findings. With such decision 
of the board thus founded, Court has 
no right to interfere.—Loftus v. Lehigh 
Valley R. Co., a8 eet een 65. 
18 


La.App. Under the provisions of the 
Compensation Law _ authorizing an 
- award of compensation not to exceed 
65 per cent. of wages during 100 weeks 
for serious permanent disfigurement 
about the face or head or serious per- 
manent impairment to the use of a 
physical function, no discretion is al- 
lowed to the court in fixing the period 
for which compensation is due, but the 
amount is left in the discretion of the 
eourt. Act No. 20 of 1914, § 8, subd. 
1(d), par. 16, as amended by Act No. 
242 of 1928.—Goins v. Shreveport Yel- 

low Cabs, 200 So. 481. 

S.C. Bodily disfigurement, when 
shown to effect an employee’s earning 
power, is an element of compensation 
as specifically provided in the Work- 
men’s Compensation Act, to the extent 
therein covered. Act July 17, 1935, 39 
St. at Large, p. 1246, § 29.—Burnette 
Pe Startex Mills, 10 S.H.2d 164, 195 S. 

118, 

S.C. An award of compensation for 
serious bodily disfigurement is not 
based upon a functional disability. Act 
July 17, 1935, 39 St. at Large, p. 1248, 
§ 31(t).—Tinsley v. Walgreen Drug Co., 
15 S.H.2d 667, 197 S.C. 415. 


S.C. The Industrial Commission has 
power to award compensation to an 
employee! for specific loss of a member 
and also compensation for disfigure- 
ment of the same member. Act July 
17, 1935, 39 St. at Large, p. 1248, § 31 
(t).—Tinsley v. Walgreen Drug Co., 15 
S.H.2d 667, 197 S.C. 415. 

§.C. Bodily disfigurement, when 
shown to affect an employee’s earning 
power by a diminution thereof, is an 
element of compensation . specifically 
provided for in the Compensation Act, 


though not compensable merely as 
such. Code Supp.1938, § 7035-31(0).— 
Jewell v. R. B. Pond Co., 15 S.H.2d 


684, 198 S.C. 86. : 

S.C. An award of compensation may 
be made for the loss of and disfigure- 
ment to same member of claimant’s 
body. Code Supp.1938, § 7035-31(0).— 
Jewell v. R. B. Pond Co., 15 S.H.2d 
684, 198 S.C. 86. 

S.C. The loss of first joint of car- 
penter’s right thumb resulted in ‘‘dis- 
figurement” for which compensation 
could be awarded, Act July 17, 1935, 
39 St. at Large, p. 1231.—Haynes yv. 
Ware Shoals Mfg. Co., 15 S.H.2d 846. 
198 S.C. 75. 
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Cal.App. Under the Workmen’s Com- 
pensation Law, an injured employee 
should not receive, in an ordinary case, 
greater. compensation than his wages 
would have been had he not been in- 
jured. St.1937, p. 280, § 4459.—State 
Compensation Ins, Fund y. Industrial 
Accident Commission, 110 P.2d 510. 

Ind.App. The ‘‘average weekly wage” 
for the purpose of computing compen- 
sation under Workmen’s Compensation 
Act means what the employee would 
earn per week on the basis of the daily 
or weekly wage rate, at which he is 
employed, regardless of how many 
days he actually worked and is to be 


PO 


- connected with 
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distinguished from the average weekly 
earnings. Burns’ Ann.St. § 40-1701.— 
Leatherbury v. Early, 32 N.H.2d 99. 

_ Where injured employee prior to in- 
jury worked only part of two days at 
$1 per day plus board and room, his 
“average weekly wage” for the pur- 
pose of awarding compensation was 
computed by multiplying $1 by six 
days and adding thereto $3, the conced- 
ed value of his room and board, which 
fixed his average weekly wage at $9. 
Burns’ Ann.St. § 40-1701.—Leatherbury 

v. Early, 32 N.E.2d 99. 

Whether result just and fair to both 
parties could be obtained by computing 
injured employee’s average weekly 
wage for the purpose of awarding com- 
pensation on the basis of the particular 
employee’s wage rate without regard to 
the average weekly wage of other per- 
sons employed in the same class of 
work for the same employer, or other 
employers in the district, was a ‘‘ques- 
tion of fact” for the Industrial Board, 
and the shortness of injured employee’s 
period of employment alone would 
not necessarily be conclusive of unfair- 
ness. Burns’ Ann.St. § 40-1701.—Leath- 
erbury v. Harly, 32 N.E.2da 99 

La.App. Compensation claimant was 
entitled to compensation at the rate 
of $20 a week, where it was shown 
that 65 per cent. of his weekly wage 
was at least $20 a week.—Law v. Kan- 
sas City Bridge Co., 199 So. 155. 

La.App. That claimant was able to 
earn and did earn considerable income 
in another line of business after in- 
juries did not bar recovery of com- 
pensation if he was disabled from do- 
ing the kind of work which he was 
doing when he was injured.—Sumrall 


v. BE. I. Du Pont De Nemours & Co., 
1 So.2d 430. 
Mo.App. It would be presumed that 


Legislature used word “grade”, in 
provision of Workmen’s Compensation 
Act that compensation shall be com- 
puted on basis of actual annual earn- 
ings of injured party during year next 
preceding the injury, if continuously 
in employment of the same employer in 
grade in which employee was employed 
at time of injury, in its plain, ordinary 
meaning. Rev.St.1939, § 3710(a, b), 
Mo.St.Ann. § 3320(a, b), pp. 8258, 8259. 
—Mossman vy. Chicago & Southern Air 
Lines, 153 S.W.2d_ 799. : 

The word “grade”, in provision of 
Workmen’s Compensation Act that com- 
pensation shall be computed on basis 
of actual annual earnings of .injured 
party during year next preceding the 
injury, if continuously in) employment 
of the same employer in grade in which 
employee was employed at time of in- 
jury, denotes quality, value, relative 
position, rank, or standing. Rev.St. 
1939, § 3710(a, b), Mo.St.Ann. §. 3320 


(a, b), pp. 8258, 8259.—Mossman_ v. 
Chicago & Southern Air Lines, 153 
S.W.2d 799. 

NJ. A compensation procéeding 


for the death of a truck driver, who 
was employed at an agreed compen- 
sation of $25 per trip, was within the 
meaning of the language of the sec- 
tion of the compensation act provid- 
ing that where prior to accident, rate 
of wages is fixed by employee’s out- 
ut, daily wage shall be calculated 

y dividing the number of days em- 
ployee was actually employed into total 
amount employee earned during pre- 
ceding six months, or so much there- 
of as shall refer to employment. by 
the same employer. N.J.S.A. 34:15- 
37.—_Highway Freight Co. v. New Jer- 
sey Department of Labor, 19 A.2d 459, 
126 NJ.L. 3867, affirming Highway 
Freight Co. v. Workmen’s Compensa- 
tion Bureau, 15 A.2d 272, 125 N.J.L. 
168. 

The words “number of days the 
workman was actually employed” as 
used in the section of the compensa- 
tion act providing that where prior 
to accident, rate of wages is fixed by 
employee’s output, daily wage shall 
be calculated by dividing the ‘number 
of days the workman was actually 
employed” into total amount employee 
earned during preceding six months, 
or so much thereof as shall refer to 


Te ae oe tae 
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employment by the same employer, j 
mean the number of days on which the 
employee did work, whether for a 
full day or only part of a day, and — 
neither calender days .of 24 hours i 
each, nor full working days of so 
many hours each. N.J.S.A. 34:15-37, © 
34:15-38.— Highway Freight Co. v. 
New Jersey Department of Labor, 19 
A.2d 459, 126 N.J.L. 367, affirming 
Highway Freight Co. vy. orkmen’s | 
Compensation Bureau, 15 A.2d 272, — 
125 N.J.L. 168. ee ee 
N.J.Sup. A compensation proceeding _ 
for the death of a truck driver, who 
was employed at an agreed compensa- 
tion of $25 per trip, was within the 
meaning of the language of the section 
of the compensation act providing that — 
where prior to accident, rate of wages 
is‘ fixed by employee’s output, daily . 
wage shall be calculated by dividing ~ 
the number of days employee was ac- ~ 
tually employed into total amount em- 
ployee earned during preceding six — 
months, or so much thereof as shall ~ 
refer to employment by the same em- — 
ployer. N.J.S.A. 34:15-37,—Highway — 
Freight Co. v. Workmen’s Compensa- 
on Bureau, 15 A.2d 272, 125 NJ. 
i oe 
The words “number of days the 
workman was actually employed” as — 
used in the section of the compensa- 
tion act providing that where prior to  — 
accident, rate of wages is fixed by em- 
ployee’s output, daily wage shall be 
ealculated by dividing the “number of — 
days the workman was actually em- ~ 
ployed” into total amount employee _ 
earned during preceding six months, 
or so much thereof as shall refer to em- — 
ployment by the same employer, mean — 
the number of ‘days on which the em- Bo 
ployee did work, whether for a full 
day or only part of a day, and neither 
calendar days of 24 hours each, nor 
full working days of so many hours. — 
each, N.J.S.A. 34:15-37, 34:15-38.— © 
Highway Freight Co. v. Workmen’s — 
Compensation Bureau, 15 A.2d 272,125 
N.J.L. 168. ee 
N.J.Sup. The words “number of 
days the workman was actually em- 
ployed’, as used in Compensation Act — 
provision that where, prior to accident, — 
rate of wages is fixed by employee’s 
output, daily wage shall be calcula oem i 
by dividing the number of days the } 
workman was actually employed into — 
total amount employee earned during 
preceding six months, or so much 
thereof as shall refer to employment 
by same employer, mean the number of _ 
days on which the workman was ac- 
tually employed, and it is not the day 
of hiring that controls. N.J.S.A. 34 :15-_ 
37.—Davidson v. Nathanson Furniture > 
Stores, 20 A.2d 61, 126 N.J.L. 430. St 


Where claimant who was employed 
as a salesman did not go on road until _ 
a week after being employed and was 
injured during week while on road, the 
‘number of days the workman (claim- 
ant) was actually employed”, within 
Compensation Act relating to calcula- 
tion of daily wage, was properly deter- 
mined on basis of number of None on 
which claimant was actually employed 
rather than on basis of date of hiring. _ 
N.J.S:A. 34:15-37.—Davidson vy, Na- 
thanson Furniture Stores, 20 A.2d 61, 
126 N.J.L. 4380. 


N.J.Dept.Labor. Where claimant 
was earning $4 per day at time of ac- 
cident and was working six days per 
week, and there was no question of 
overtime, the compensation rate was 
$16 per week. N.J.S.A. 34:15-1 et seq. | 
—Krueger v. Merchants Transp., 20 A. 
2d 59, 19 N.J.Mise. 379. 

N.Y.App.Div. A determination of 
average weekly wages of decedent, who 
was employed as an iron worker’s help- 
er, in accordance with third subdivision 
of section 14 of compensation law re- 
specting weekly wages basis for com- 
pensation was proper where at time 
of accident helper had been employed 
by employer only 21 working days, 
and employer’s work was seasonal, and 
testimony of a full time employee in 
helper’s class could not be secured. 
Workmen’s Compensation Law, § 14, 
subds. 1-3.—Heffer y. Sullivan Dry 
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Ah Dock & Repair Co., 27 N.Y.S.2d 357. 
«262 App.Div.. 786. 

Re. N.Y.App.Div. The Compensation 
ia Law cannot be construed to increase 
Ae the compensation and earnings of an 
injured employee over his earnings pri- 


or to his injury and, in effect, force 
the insurance carrier to pay the em- 
ployee a bonus over and above his av- 
‘erage weekly earnings, since the Com- 
pensation Law manifestly intends to 
indemnify the employee who is partial- 
ly disabled by adding to his reduced 
yf earnings a sum which will give an ag- 
-—s« gregate equal to his earnings prior to 
‘ the accident. Workmen’s Compensation 
' aw, § 15, subd. 6.—Churchill v. Fing- 
er Lakes Garages, 29 N.Y.S.2d 1, 262 
_ App.Div. 410. 
Where fruits of automobile  sales- 
man’s efforts in any one given week 
often did not appear on the pay roll 
until a buyer should take delivery of 
automobile sold, and weekly earnings 
fluctuated, State Industrial Board, in 
‘computing amount of permanent par- 
tial disability benefits under the Com- 
pensation Law, should have established 
a rate over a substantial period of time, 
and erred in making an award each 
week in which salesman’s earnings fell 
below standard wage earned by him 
before injury, where the result of such 
computation was that, with earnings 
and compensation, the salesman was re- 
ceiving more than his earnings before 
his’ injury. Workmen’s Compensation 
Law, § 15, subd. 3, par. v, and subd. 6; 
§ 22—Churchill v. Finger Lakes Ga- 
rages, 29 N.Y.S.2d 1, 262 App.Div. 410. 
- Okl. In a compensation proceeding, 
he average annual earnings and aver- 
ge weekly wage of an injured em- 
ployee are to be determined in the 
manner provided under that section 
of the compensation act dealing with 
basis of compensation, determination 
of weekly wages, and time of service. 
85 OklSt.Ann. § 21.—Massachusetts 
Bonding & Insurance Co. v. Satterfield, 
08 P.2d 218. 
In determining the average annual 
arnings of an injured employee, re- 
ort is to be had to the subdivisions 
of the section of the compensation act 
dealing with basis of compensation 
determination of weekly wages, an 
time of service, in subdivisions’ order, 


son 
Bonding & Insurance Co. y. Satterfield, 
108 P.2d 218. 
_ €ex.Civ.App. Where two witnesses 
testified that they worked as carpenters 
' more than 300 days of the year imme- 
_ diately preceding the date of deceased 
-. earpenter’s injury, in the same place 
where the deceased carpenter was. em- 
-. ployed, or in a neighboring place, at 
’ a wage of $1 per hour for an 8-hour 
day, subdivision 3 of the compensation 
vet _ law providing for average weekly wage 
to be computed by the court in a man- 
aa mer which may seem just and fair had 
t no application. Vernon’s Ann.Civ.St. 
art. 8309, § 1, first subd. 3.—Allied Un- 
-  derwriters v. Spillman, 145 S.W.2d 703. 
Error refused. 


Tle second and third subdivisions of 
the section of the Compensation Law 
defining average weekly wages, cannot 
be resorted to for purpose of determin- 
ing the average weekly wages of an 
employee, if the proof shows, or the 
record shows proof can be made, that 
the average weekly wage of such em- 
ployee can be computed under the first 


} subdivision. Vernon’s Ann.Ciy.St. art. 
a 8309, § 1, first subds. 1-3.—Allied Un- 
4 derwriters vy. Spillman, 145 S.W.2d 703. 

Wrror refused. 
Tex.Civ.App. The provision in the 


Workmen’s Compensation Act permit- 
ting computation of an employee’s av- 


erage weekly rate in any manner 
which may seem just and fair contem- 
plates that the Industrial Accident 


Board or court use a sound discretion 
in each case and consider what the em- 
ployee or a like employee engaged in 
the same kind of work in that vicinity 
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did in fact earn at such employment, 
along with any other circumstances 
shedding light on the subject. Vernon’s 
Ann.Civ.St. art. 8309, § 1, Ist subds. 
1-3.—Traders & General Ins. Co. Vv. 
Wilson, 147 S.W.2d 866. ; 
Where employee during year prior to 
his death had been irregularly em- 
ployed for an aggregate of 191 days 
as truck driver at $40 per month, as 
machine helper at 50 cents per hour, 
and as machine operator at 75 cents 
per hour, the fact that employee was 
qualified to earn and was earning 75 
cents an hour as a machine operator 
at time of death could be considered 
in computing average weekly rate in a 
just and fair manner under alternative 
method provided by the Workmen’s 
Compensation Act, and where weekly 
rate. thus calculated on basis of 75 
cents an hour was much more than that 
allowed by the jury, the determination 
of the jury would not be disturbed on 
ground that it was excessive and 
should have been fixed by dividing 
total amount earned during the 191 
days by 52. Vernon’s Ann.Civ.St. art. 
8309, § 1, 1st subds. 1-3.—Traders & 
General Ins, Co. v. Wilson, 147 S.W.2d 
866. 

‘Tex.Civ.App. Where compensation 
claimant worked by the hour at_ in- 
termittent work, during only 252 days 
of year preceding accident, statute au- 
thorizing computation in any manner 
which may seem just and fair to both 
parties was applicable, and it was 
proper to find just and fair average 
daily wage rather than awarding 60 
per cent. of 142 of the total wages re- 
ceived in preceding year. Vernon’s 
Ann.Civ.St. art. 8309, § 1, Ist subds. 1- 
8, 5—Traders & General Ins. Co. v. 
Turner, 149 S.W.2d 593, error dis- 
missed, judgment correct. 


Tex.Civ.App. Where plaintiff in com- 
pensation suit had worked in the same 
employment at a daily wage for 305 
days during the 12 months immediate- 
ly preceding the injury, plaintiff had 
worked for “substantially a year” 
within meaning of Workmen’s Compen- 
sation Act relating to arriving at com- 
pensation for partial disability. Ver- 
non’s Ann.Civ.St. art. 8309, § 1, Ist 
subd. 1.—Texas Employers Ins. Ass’n 


v. Reed, 150 S.W.2d 858, error dis- 
missed, judgment correct. 
Utah. The formula provided by 


Workmen’s Compensation Act for de- 
termining average weekly wage was in- 
tended to provide an equitable basis 
for determining, within the limits pre- 
scribed, the award to be made for loss 
sustained on account of injury or 
death. MRev.St.1933, § 42-1-43, and § 
42-1-70, as amended by Laws 1937, e. 
41.—California Packing Corporation v, 
Alpe ete Commission of Utah, 111 P. 
dad : 


The number of “days of employment” 
per week for the purpose of determin- 
ing average weekly wage as a_ basis 
for workmen’s compensation award has 
no reference to number of days per 
week the employee in question had 
theretofore worked, nor to number of 
days per week the trade, business or 
profession of employer worked at time 
of injury or death of employee, but 
means the usual operation of the trade, 
business or profession of the employer. 
Rev.St.1933, § 42-1-70, as amended by 
Laws 1937, ¢. 41.—California Packing 
Corporation v. Industrial Commission 
of Utah, 111 P.2d 795. 


Where canning company, by which 
deceased was employed, had during 54 
weeks preceding date of injury operat- 
ed 5. days per week for 19 weeks, 51% 
days per week for 16 weeks, 6 days per 
week for 11 weeks, and 7 days per 
week for 8 weeks, the “days of em- 
ployment” for the purpose of determin- 
ing amount of workmen’s compensa- 
tion benefits to be awarded deceased’s 
widow and children was 5% or 6 days 
per week, notwithstanding company 
had been operating 7 days per week 
for 5 weeks preceding date of injury. 
Rev.St.1933, § 42-1-43, and § 42-1-70, 
as amended by Laws 1937, ¢, 41.—Cali- 
fornia Packing Corporation y. Indus- 
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Tex.Civ.App. Where compensation | 
elaimant had worked substantially the 
whole of the year preceding the in- 
jury, his “average annual wages” 
would consist of 300 times his average 
daily wage, and his “average weekly 
wages’? would amount to 2 part of 
his annual average wages. Vernon’s 
Ann.Civ.St. art. 8309, § 1, 1st subds. 
1, 5.—Texas Employers Ins. Ass’n v. 
Reed, 150 S.W.2d 858, error dismissed, 
judgment correct. 
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C.C.A.Or. Where deputy commission- 
er intended to apply provision of the 
Longshoremen’s Compensation Act that 
claimant’s average annual earnings 
shall be such sum as, having regard to 
claimant’s previous earnings and earn- 
ings of other employees of the same or 
most similar class, shall reasonably 
represent claimant’s annual earning ca- 
pacity, but deputy commissioner did 
not consider previous earnings of oth- 
er employees of the same or most simi- 
lar class, deputy commissioner’s award 
was not conclusive, because ‘‘not in ac-_ 
cordance with law,’ within the mean- 
ing of the act and was properly set 
aside. Longshoremen’s and Harbor 
Workers’ Compensation Act §§ 10(e), 
21(b), 38 U.S.C.A. §§.910(c), 921(b).— - 
Fireman’s Fund Ins. Co. v. Peterson, 
120 F.2d 547. 

C.C.,A.Or. Under provision of the 
Longshoremen’s Compensation Act that 
claimant’s average annual earnings 
shall be such sum as, having regard to 
claimant’s previous earnings and earn- 
ings of other employees of the same or 
most similar class, shall reasonably 
represent claimant’s annual earning ca- 
pacity, where deputy commissioner con- 
sidered earnings of other employees of 
the same or most similar class, his 
award, based on determination that an- 
nual earning capacity of claimant, who 
had sustained previous injuries, was 
less than average annual, earnings. of 
such other employees, was improperly 
set aside. Longshoremen’s and Harbor 
Workers’ Compensation Act § 10(c), 33 
U.S.C.A. § 910(c).—Fireman’s Fund Ins. 
Co. v. Van Steene, 120 F.2d 548. 


Ga. Though compensation claimant 
had for ten months before accident 
worked only three days per week ata 
daily’ wage of $5 per day, the daily 
wage of $5 per day would be multi- 
plied by six, the number of work days 
per week, rather than by three days 
which the claimant had been working, 
in determining his “regular wage” for 
computing compensation. Code 1933, § 
114-402.—Carter v. Ocean Accident & 
Guarantee Corporation, 11 §$.B.2d 16, 
190 Ga. 857, reversing Ocean Accident 
& Guarantee Corporation y, Carter, 8 
$.H.2d 538, 62 Ga.App. 188, mandate 
conformed to 12 S.H.Sd 414. ‘ 


Ky. The Workmen’s Compensation 
Act prescribing the ‘average weekly 
wage’, earned by an employee at the 
time of injury, reckoning wages as 
earned while working at “full time” 
as the basis of computation in award- 
ing compensation, means a full work- 
ing day for six days in every week of 
a year regardless of whether the em- 
ployee actually worked all or part of 
the time. Ky.St. § 4905.—Lexington 
Mining Co. y. Richardson, 150 S.W.2d 
889, 286 Ky. 418. 

The term “full time’? in statute pre- 
scribing the average weekly wage 
earned by an employee at the time of 
of computation in awarding compensa- 
tion means-a full day for every day 
in the week rather than only the time 
for which employment was offered or 
opportunity to work was afforded. Ky, 
St. § 4905.—Lexington Mining Co. Y. 
Fer snergen 150 S.W.2d 889, 286 Ky. 


Under statute prescribing. the ‘aver- 
age weekly wage’ earned by. employee 
at time of injury, reckoning wages as 
earned while working at “full time” as 
basis of computation in awarding ecom- 
pensation, where employee was in- 
jured on the tenth day of his employ- 
ment as a coal loader for which he 


of coal load- 
nj e over which 
ontrol ca 


a day as he was supposed to do, he 
eould have loaded the same amount of 
eoal in 3% days, computation of the 
loader’s ‘‘average weekly wage’ by di- 
viding the total sum earned by 3% and 
multiplying the result by 6 was prop- 


er. Ky.St. 4905.—Lexington Mining 
Co. y. Richardson, 150 S.W.2d 889, 286 
Ky. 418. 

Mo.App. Where evidence estab- 


lished that compensation claimant was 
not engaged in employment in which 
he sustained injury for a full year 
immediately preceding accident, com- 
~putation of his compensation accord- 
ing to annual earnings of persons in 
the same class in the same employ- 
ment and location was proper, not- 
withstanding that result was to base 
compensation on rate of pay exceeding 
that earned by employee at time of ac- 
cident. .Mo.St.Ann. § 3320(c, f), p. 
8259.—Kennedy vy. J. D. Carson Co., 
149 S.W.2d 424. 


' NJ.Sup. Where testimony was of- 
fered in compensation proceedings 


showing that a contract of employment 
had been entered into before claimant 
met with accident and showing how 
much was brought by claimant’s serv- 
ices rendered under contract, and value 
of lodging furnished to claimant by 
employer was determined by a real es- 
tate appraiser and was accepted by 
claimant and employer and properly 
applied as a basis for determining 
amount of compensation, the provisions 
of compensation act relating to wages 
were properly applied. N.J.S.A.. 34:15— 
37.—Randolph v. Woman’s “Club of 
. Bloomfield, 21 A.2d 324, 127 N.J.L. 49. 
N.J.Dept.Labor. Where claimant 
was not a piece worker, the compensa- 
tion act provision relative to claim- 
ant’s average earning for six months 
previous or, if not employed tor that 
period, then for period employed, did 
not apply in computing claimant’s 
compensation. N.J.S.A, 34:15-1 et seq. 
—Krueger v. Merchants Transp., 20 A. 
20.59, 19 N.J.Mise.. 379. 


_ .N.Y.App.Div. Where compensation 
claimant had worked only five. weeks 
at the time of accident in which he lost 
the total use of his left eye, at 70 cents 
an hour, earning a weekly wage of 
$28.60, exclusive of overtime, and an- 
other employee of the same class who 
worked substantially the whole of the 
immediately preceding year received 
$41.83 weekly, and another employee 
received $29.45 weekly, the State In- 
dustrial Board’s award computed at the 
rate of two-thirds of $37.50 weekly 
wage would not be disturbed by the 
eourt.—Quicksall vy. Hubbard & Floyd, 
22 N.Y.S.2d 401, 260 App.Div. 821. 

N.Y.App.Div. Where injured em- 
ployee was employed 187 days during 
year prior to accident and - received 
$479.85 at basic rate of 50 cents per 

_hour, and did some work for percent- 
age of amount received by employer, 
and employee’s foreman, who worked 
entire year, received only $28 per week, 
fixing of wage rate of $31.28 per week, 
based on earnings of employee who 
was engaged in different type of work 
at basic rate of 81 cents or 86 cents 
per hour, and who earned $1,917.25 
in year prior to accident, was not in 
compliance. with the Compensation 
Law. Workmen’s Compensation Law, 

14.—Richeal v. Hckert, 27 N.Y.S.2d 
393, 262 App.Div. 788. 

N.C. Where school janitor received 
$18 per week for regular services and 
30 cents per hour for extra mainte- 
nance work performed out of regular 
hours, Commission in computing aver- 
age weekly wage for compensation pur- 
poses properly used his full earnings 
rather than his earnings for extra main- 
tenance work in which he was engaged 
at time of his injury. Code 1939, § 8081 
(i) (e).—Casey v. Board of Education 
of City of Durham, 14 S.H.2d 853, 219 
ING. 739: 


week, and such further number of 
weeks as under facts of each partic- 
ular case will reflect an average weekly 
wage at the time of the injury. Gen. 
Code, § 1465-37 et seq.—State ex rel. 
Hoeflich v. Industrial Commission, 35 
N.E.2d 856. 
Tex.Civ.App. When a workman has 
worked 300 days next preceding an 
injury, be has worked a “year” within 
statute providing for method of com- 
puting average wages of injured em- 
ployee for purpose of determining com- 
pensation, notwithstanding he may 
have worked substantially less than a 
ealendar year of 12 months, since unit 
of measure applied under statute is a 
work year consisting of 300 days ac- 
tually worked by injured person or a 
similar employee next preceding injury, 
or about 300 days. Rev.St.1925, art. 
8309, § 1, 1st subds. 1, 2.—Associated 
Indemnity Corporation v. McGrew, 142 
S.W.2d 567, error granted. 
Tex.Civ.App. The three methods of 
computing an employee’s average week- 
ly wage ag stated in that section of 
the Compensation Law defining average 
weekly wages, are interdependent, thus 
requiring compensation claimants to 
elect to rely on one and not on all 
three, but if a claimant is in doubt as 
to which of the three methods should 
be sustained by proof on trial of the 


eause, the claimant is privileged to 
plead, in the alternative, the three 
methods. Vernon’s Ann.Ciy.St. art. 


8309, § 1, first subds. 1-3.—Allied Un- 
derwriters v. Spillman, 145 S.W.2d 703. 
Error refused. 


. Tex.Civ.App. The second and third 
subdivisions of the section of the Com- 
pensation Law defining average weekly 
wages, cannot be resorted to for pur- 
pose of determining the average weekly 
wages of an employee, if the proof 
shows, or the record shows proof can 
be made, that the average weekly wage 
of such employee can be computed un- 
der the first subdivision. Vernon’s 
Ann,Civ.St. art. 8309, § 1, first subds. 
1-3.—Allied Underwriters v. Spillman, 
145 S.W.2d 703, error refused. 
§ 523 

Ind.App. Where injured employee 
prior to injury worked only part of 
two days at $1 per day plus board and 
room, his ‘‘average weekly wage” for 
the purpose of awarding compensation 
was computed by multiplying $1 by 
six days and adding thereto $3, the 
conceded value. of his room and board, 
which fixed his average weekly wage at 
$9. Burns’ Ann.St. § 40-1701.—Leather- 
bury v. Barly, 32 N.H.2d 99. 

N.J.Sup. Where testimony was of- 
fered in compensation proceedings 
showing that a contract of employment 
had been entered into before claimant 
met with accident and showing how 
much was brought by claimant’s serv- 
ices rendered under contract, and value 
of lodging furnished to claimant by 
employer was determined by a real es- 
tate appraiser and was accepted by 
claimant and employer and properly 
applied as a basis for determining 
amount of compensation, the provisions 
of compensation act relating to wages 
were propetly applied. N.J.S.A, 34:15— 
37.—Randolph v. Woman’s Club of 
Bloomfield, 21 A.2d 324, 127 N.J.L. 49. 
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N.Y.App.Div. The effect of the Com- 
pensation Law provision for protract- 
ed temporary total disability for a pe- 
riod to be added to scheduled award 
is to add a scheduled award in event 
that an unusual period of total tem- 
porary disability results from injury 
which caused scheduled loss, and the 
protracted temporary total disability 
is simply an incident of the scheduled 
award and is neither a classification 
or disability in itself, and it falls 
within the permanent partial disability 
classification and is subject to the 
terms of the provision authorizing the 
fact that under normal conditions a 
minor employee’s wages would be ex- 


pected to increase to be ie 

arriving at his average weekly wages 

Workmen’s Compensation Law, §§ 14, 

subd. 5, 15, subd. 4-a.—Polsk 

Blackman Plumbing Supply _Co., 27 N 

¥.8:2d' 366, 262 App.Div. 783; 
§ 534 d 


Cal.App. Where employee was found — 
to have been totally but temporarily 
disabled by a back injury on Augus 
15, 1937, and was given total, temp 
rary disability up to December 8, 19 | 
the date of his recovery from the back 
injury, he had no “earning capacity’ — 
at time of carbon monoxide gas injury 
on August 16,1937, on which to base 
a second award until he recovered 
from his first injury. St.1937, p. 28 
§ 4459.—State Compensation Ins. Fun 
v. Industrial Accident Commission, — 
P.2d_ 510, Bi Be ie 

Colo. The extent or degree of ° dis- 
ability of an injured employee t 
to be determined solely by employee 
impaired earning capacity as it relat 
to the kind of labor in which he 
employed when injured, since s “al 
fact, while pertinent, must be consid- 
ered with all other elements. ’35 C.S. 
A. c. 97, §§ 356, 357.—Byouk y. Ind 
trial. Commission of Colorado, 105 P. 
2d 1087. Rie a. 

Pa.Super. There is no formula t ; 
can be applied to determine amount 
of loss of earning power with exact-— 
ness, but question always involves ex- 
ercise of sound judgment and commo 
sense.—Michetti v. State Workme 
ee Fund, 17 A.2d 712, 143 Pas 

S.C. When, in consequence of 
dent, total and permanent disab 
is shown, and award is made ther 
as provided by the Workmen’s | 
pensation Act, a further award 
bodily disfigurement is unauthori 


_ 


10 S.E.2d 164, 195 S.C. 118. 


Tex.Civ.App. The purpose of th 
Workmen’s Compensation Act is to ; 
compensate an injured employee, not — 
merely for loss of earnings, but for — ¥ 
loss of earning capacity, at a wage. 
rate based on his capacity to earn 
when employed on ® full-time basis. 
Vernon’s Ann.Civ.St. art. 8309, § 1, 1 
subds. 1-3.—Traders & General Ins. 
v. Wilson, 147 S.W.2d 866. ; 

Tex.Civ.App. One of the underly ne 
purposes of the compensation act is to — 
compensate an injured employee, not 
merely for loss of earnings, but for lo 
of earning capacity at a wage rate ba 
ed on his capacity to earn when em- 
ployed on a full-time basis. Rev.St. 
1925, art. 8309, § 1, subds. 1-3.—Feder 
al Underwriters Exchange v. Polso 
148 S.W.2d 956, error dismissed, jud. 
ment correct. « 
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§ yee 
Ala. Pvidence supported award of - 
compensation for 40 per cent. loss of 
use of leg and for additional permanent _ 
partial disability covered by ‘other 
cases’ provision of the Compensation 
Act, and court properly increased per- 
centage of allowance on account of em- | 
ployee’s dependent wife and four mino 
children. Code 1940, Tit. 26, § 279(C) 
6, 7 and § 279(H).—Daniels Const. Co. 
vy. Phillips, 3 So.2d 304. } 


Ariz. The Workmen’s Compensation - 
Act gives two independent and distinet ‘ 
benefits for injured workman, consist- oF 
ing of compensation for lost time and oF 
medical attendance and hospitalization 
to repair, as far as possible, the in- 
jury. Rev.Code 1928, 1391° et seq:, 
aS amended.—Paramount Pictures v. In- 
dustrial Commission, 106 P.2d 1024. 

Cal.App. Under the Workmen’s Com- 
pensation Law, the risk of accidental 
injuries is shared by employer and 
employee.—State Compensation Ins: 
Fund v. Industrial Accident Commis- 
sion, 110 P.2d 510. 

Colo. In determining extent and de- 
gree of disability of an injured work- 
man, the Industrial Commission is 
vested with the widest possible disere- 
tion, with the exercise of which the 
courts will not interfere. °35 C.S.A. e. 

97, §§ 356, 357.—Byouk v. Industrial 
Commission of Colorado, 105 P.2d 1087. 


_. A, 84:15-1 et seq.—Candito v. r 
‘mont Construction & Nicholson Engi- 


make an award. 


600. 
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La.App. Where injured employee re- 
covered compensation for 200 weeks, 
weekly payments should commence as 
of date of'injury and legal interest on 
each weekly payment should run from 
date payment was due rather than 
from date of judgment. Act No. 20 of 
1914 as amended.—Brownfield v. South- 
ern Amusement Co., 198 So. 670, an- 
nulled 198 So. 656, 196 La. 73. : 

N.J.Dept.Labor. In a compensation 
proceeding, disability must be deter- 
mined as of time of hearing and fact 
that claimant might be rehabilitated 
in future cannot be considered. ee 

air- 


peng Co., 21 A.2d 622, 19 N.J.Mise. 

N.Y.App.Div. An employee, recover- 
ing* from occupational disease which 
disabled her, but unable to return to 
her previous occupation because it was 
injurious to her and unable to earn as 
much at her new occupation, was not 
entitled to award of compensation at 
minimum rate of $8 per week fixed by 
Workmen’s Compensation Law. Work- 
men’s Compensation Law, § 15, subd. 
6, and § 39.—Spang v. Moser Studio, 28 
N.Y.S.2d 948, 262 App.Div. 319. 

Okl. Under Workmen’s Compensa- 


tion Act, the disability resulting from 


the injury is the only thing for which 
the State Industrial Commission may 
85 Okl.St.Ann § 2.— 
Souder v. Mid-Continent Petroleum 
Corporation, 105 P.2d 750. 


Pa.Super. Under the section of the 
Occupational Disease Act of 1937 mak- 
ing special provision for the payment 
of compensation for disability or death 


due to certain occupational diseases of 


long exposure and development jointly 
by employer and the commonwealth out 
of a specified account, the term ‘“com- 
pensation” relates back to the term 


used in section stating that compensa- 


tion for occupational disease shall be 
paid in all cases by the employer, sub- 


a ject to special terms and conditions, 


and refers to compensation otherwise 


‘paid by the employer which, as re- 
'spects silicosis, gnthracosilicosis, and 


asbestosis, is expressly limited to $3,- 
77 P.S. §§ 1104, 1107.—Rando v. 
State Workmen’s Ins. Fund, 21 A.2d 
530. 


Tex.Civ.App. The insurance carrier, 


by voluntarily paying employee com- 


pensation for 44 weeks at rate of $13.80 
per week, admitted that employee, if 
entitled to recover, was entitled to be 
paid at that rate—Maryland Casualty 
‘0. v. Romero, 146 S.W.2d 1096, error 
dismissed, judgment correct. 

Tex.Civ.App. The compensation pe- 
riod begins on the date when in- 
capacity arises, and ends in all events 
at expiration of 401 weeks after date 
when accidental injuries are sustained. 
—United Bmployers Casualty Co. v. 
Oden, 150 S.W.2d 114, error dismissed, 
judgment correct. 
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Tex.Civ.App. The fact that a com- 
pensation claimant was partially inca- 
pacitated from disease prior to time 
when he received an injury for which 
compensation is sought will not pre- 
vent claimant from recovering compen- 
sation for full amount which, under the 
law, he is entitled to receive without 
reference to disease.—Southern Under- 
writers v. Weldon, 142 S.W.2d 574. 

Tex.Civ.App. That a compensation 
claimant was partially incapacitated 
from disease or injury sustained prior 
to time he received injury for which 
compensation is sought does not pre- 
vent him from recovering compensation 
for the full amount which under the 
law he was entitled to receive without 
reference to disease or injury for which 
compensation is sought.—United Em- 
sepa Casualty Co. v. Marr, 144 S.W. 
2d 973. 


§ 538 
Colo. An injured workman is not to 
be denied compensation for ‘‘perma- 
nent and total disability’ because not 
the victim of helpless paralysis reduc- 
ing bodily functions to the minimum 
essential for the maintenance of a mere 
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spark of life, nor is status of total dis- 
ability affected by circumstance that 
one, physically incompetent, may per- 
form occasional trivial work under 
rare conditions and for a small re- 
muneration, ’85 C.S.A. ¢. 97, § 356.— 
Byouk vy. Industrial Commission of 
Colorado, 105 P.2d 1087. 
Ky. The fact that all doctors in 
workmen’s compensation case testified 
that injured miner could perform light 
work and ought to be active to improve 
his condition did not require board to 
make an award for “partial permanent 
disability” instead of for ‘total perma- 
nent disability”, since “total disability” 
does not mean absolute helplessness, 
but loss of earning power, whether 
manifested in inability to perform work 
obtainable, or inability to secure work. 
Ky.St. § 4880 et seq.; § 4899.—Black 
Mountain Corporation v. Thompson, 


147 S.W.2d 708,285 Ky. 306. 


Ky. “Total disability’ for compen- 
sation purposes does not mean abso- 
lute helplessness or entire physical dis- 
ability but rather the loss of one’s 
earning power as a workman whether 
manifested. by inability to perform 
work obtainable or inability to secure 
work. Ky.St. § 4900.—Consolidation 
Coal Co. v. Ditty, 150 S.W.2d 672, 286 
Ky. 395. 

La. An injured workman may be 
deemed ‘‘totally disabled” within Com- 
pensation Act, notwithstanding. neces- 
sity of supporting his family compels 
him to do work which causes great 
pain and_ suffering.—Carlino v. Sesh 
Fidelity & Guaranty Co., 199 So. 228, 
196 La. 400, annulling 198 So. 278. 

La. The phrase ‘disability to do 
work of any reasonable character” in 
Employers’ Liability Act means disa- 
bility to do the same character of work 
which injured workman was accus- 
tomed to and in which he specialized 
before the injury, or work of a sim- 
jlar character.—Carlino v, U. S. Fidel- 
ity & Guaranty Co., 199 So. 228, 196 
La. 400, annulling 198 So. 278. 


La.App. Ability to drive small truck 
and perform chores about little farm 
did not prove ability to perform heavy 
manual labor which compensation 
claimant had to perform for. a living, 
as affecting extent of disability. Act 
No. 20 of 1914, § 8, subd. 1(a), (d); 
par. 8, as amended by Act No. 242 of 
neat § 1—Thornton v. Mercer, 199 So, 


Pa.Super. A coal loader employed in 
a colliery could not be classified as a 
“nondescript” under the Compensation 
Act, and, as such, totally disabled in 
contemplation of the act, where, though 
he was 64 years of age, he appeared 
to be younger, and a physical examina- 
tion indicated that he was normal in 
every respect except for injury to his 
shoulder and accompanying arthritis, 
and he was able to perform part of his 
customary labor as a coal loader. 77 
P.S. § 1 et seq.—Federoff v. Union Col- 
ae Co., 15 A.2d 385, 141 Pa.Super. 

Pa.Super. An injured employee may 
be entitled to workmen’s compensation 
for total disability, notwithstanding 
he has another source of income, so 
long as the sums received by the em- 
ployee are wholly unearned by him. 
—Harley y. Philadelphia & Reading 
Coal & Iron Co., 19 A.2d 615, 144 Pa. 
Super. 301. 

Pa.Super. The fact that a work- 
men’s compensation claimant is un- 
able, because of his physical infirmi- 
ties, to go out and compete in the 
labor market and do hard work does 
not necessarily mean that claimant is 
an “industrial nondescript” entitled to 
compensation for total  disability.— 
Harley v. Philadelphia & Reading Coal 
SltOn Co., 19 A.2d 615, 144 Pa.Super. 
It is a matter of common knowledge 
that there are many people who have 
a permanent partial disability and are 
unable physically to perform laborious 
duties, but who are capable of per- 
forming certain types of light work, 
and it does not follow because one is 
physically handicapped to a certain 
extent that he can be correctly desig- 
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nated as an “industrial nondescript.” 
—Earley v. Philadelphia & Reading 
Coal & Iron Co., 19 A.2d 615, 144 Pa. 
Super. 301. YE ea : 

There is a fundamental distinction 
between that class of compensation 
claimants who have sustained  acci- 
dental injuries but are capable of 
steadily performing certain types. of 
light work, the presumption being 
that such work is available, in which 
ease the claimant is entitled to com- 
pensation for partial disability only, 
and that class of claimants who owing 
to physical infirmities due to acci- 
dental. injuries are unable uninter- 
ruptedly to do even light work, and 
who are therefore entitled to total 
disability, unless the employer shows 
that work suitable for such claimants 
is available-—Harley v. Philadelphia & 
Reading Coal & Iron Co., 19 A.2d 615. 
144 Pa.Super. 301. 

Pa.Super. Under the provision of the 
Occupational Disease Act of 1937 stat- 
ing that the word “disabled” means 
disabled from earning full wages in 
the employment in which the employee 
was employed, if the occupational dis- 
ease prevents an employee from earn- 
ing full wages in that employment, he 
is “partially disabled” or “totally dis- 
abled,” depending on whether he can 
earn some wages, but not full wages 
or none at all. 77 P.S. § 1103.—Rando 
ete Workmen’s Ins. Fund, 21 A.2d 

Tex.Civ.App. The term “totally in- 
eapacitated’”” means that injured work- 
man is disqualified from performing 
the usual tasks of a workman in such 
way as to enable him to procure and 
obtain employment at ordinary work, 
and does not imply an absolute disabil- 
ity to perform any kind of labor.—Unit- 
ed Employers Casualty Co. v. Bezdek, 
146 S.W.2d 473, error granted. ‘ 

Wyo. Aside from injuries specifical- 
ly described in statute, an award for 
permanent total disability should | not 
be made unless it appears clearly that 
affliction will not yield to treatment 
and that workman will never be able 
to work at any gainful occupation. 


Rev.St.1931, § 124-120(b)—Im re Iles, 
110 P.2d 826. 
Wyo. An employee may be totally 


disabled for all practical purposes of 
competing for remunerstive employ- 
ment in any general field of human en- 
deavor and yet be able to obtain oc- 
casional employment under rare condi- 
tions and at small remuneration. Rey. 
St.1931, § 124-120(b).—In re Hes, 110 
P.2d 826. 
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Neb. The Workmen’s Compensation 
Law contains nothing to preyent an em- 
ployee from receiving compensation for 
temporary total disability to perform 
the duties in which he is engaged at 
the time of an accident, merely because 
he is then receiving an unrelated al- 
lowance for a permanent partial dis- 
ability from a previous accident. Comp. 
St.1929, § 48-101 and § 48-121, as 
amended.—Hansen y. Paxton & Vierling 
Iron Works, 293 N.W. 415. 


Pa.Com.Pl. A claimant suffering an 
injury compensable under the Act of 
June 4, 1937, P.L. 1552, Article 3, Sec- 
tion 306, 77 P.S. § 511 et seq., which 
provides that an injury compensable 
under said Act which of itself would 
not cause permanent total disability, 
but which combined with a previous 
major permanent injury does in fact 
cause permanent total disability, is not 
barred from obtaining compensation by 
the mere fact that the Act provides for 
payment of the compensation “out of 
monies existing to the credit of the sec- 
ond injury reserve account hereinafter 
ereated * * *”, even though Section 
321 of the said Act, 77 P.S. § 673, pro- 
viding one of the sources of the second 
injury reserve account by directing the 
employer to pay the sum of $1,500.00 or 
any part thereof not paid to depend- 
ents into the second injury reserve ac- 
count in all cases where employees die 
from injuries received in their employ- 
ment and leave no dependents entitled 
to receive in excess of $1,500.00, has 
been declared -unconstitutional, where 


#6 


j 


ca eae i 
such payments are not the sole source 
of the second injury reserve account, 
and where no evidence is adduced to 
show insolvency of that account.—Hagle 
vy, Reading Co., 33 Berks. 27. 

Under the Act of June 4, 1937, P.L. 
1552, Article 8, Section 306, 77 P.S. ; 
511 et seq., providing for the paymen 
of compensation for total disability 
arising out of “an injury compensable 
under this Act which of itself would 
not cause permanent total disability but 
which combined with a previous major 
permanent injury does in fact cause 
permanent total disability’, where a 
claimant suffered his first injury, name- 
ly, the loss of his left foot, in 1914 be- 
fore the enactment of the original 
Workmen’s Compensation Act, 77 P.S. 
§ 1 et seq., and lost his right leg in 


_1938, the contention that the first in- 


jury was not intended by the Legisla- 
ture to constitute a ‘“‘major permanent 
injury’’ since not compensable, is with- 
out merit because the said Act does not 
require the first injury to be compensa- 
er ad y. Reading Co., 33 Berks. 


ite 

The Act of June 4, 1937, P.L. 1552, 
Article 3, Section 306, 77 P.S. § 511 et 
seq., providing that “the employer of 
‘any such employee shall be responsible 
for compensating the injured employee 
for the second injuries and in the man- 
ner prescribed in this subsection but 
shall be relieved from the payment of 
compensation to such employee to the 
extent such compensation is paid un- 
der this subsection out of the second 
injury reserve account of The State 
Workmen’s Insurance Fund’’, places 
primary liability on the employer, and 
the employer is relieved only when and 
if payment is made out of the second 
injury reserve account.—Eagle v. Read- 
ing Co., 33 Berks 27. 

Pa.Com.Pl, Nothing inthe title of 
the Act of June 4, 1937, P.L. 1552, 77 P. 
S. § 1 note, proclaiming it to be “an Act 
to re-enact and amend the title and the 
Act * * * entitled ‘An Act defining 
the liability of an employer to pay 
damages for injuries received by an 
employee in the course of employment 
* * * by changing, adding to, and 
increasing the schedule of compensation 
* * imposing additional duties and 
liabilities upon employers and insur- 
ance carriers * providing for 
the payment of compensation for cer- 
tain second injuries * * * out of 
monies required to be paid into the 
State Treasury by certain employers 
and Insurance carriers in death cases 
where there are no dependents * * * 
and generally amending, clarifying, and 
changing the provisions of said Act”, 
can alter the clear language of the fifth 
paragraph of Section 306(g), 77 P.S. § 
652, which provides that ‘‘The employ- 
er * * * shall be responsible for 
compensating the injured employee for 
second injuries and in the manner pre- 
seribed by this subsection, but shall be 
-relieved from” such payments to the ex- 
tent that they are made out of the 
second injury reserve fund, which 
places primary liability on the employ- 
er.—Hagle v. Reading Co., 33 Berks 27. 
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N.J.Dept.Labor. An employee, con- 
tracting occupational disease of mer- 
curial poisoning during course of em- 
ployment, held entitled to compensa- 
tion under Workmen’s Compensation 
Act for 104 weeks’ temporary disabili- 
ty at $20 per week and 400 weeks of 
total permanent disability at same rate, 
less sum paid him by employer under 
compromise settlement agreement, and 
to further benefit after expiration. of 
such 400 weeks’ period. N.J.S.A. 
34:15-1 et seq.; 384:15-12, subd. b; 
34 :15-22.—Horowitz v. Rothenberg Hat 
Co., 18 A.2d 852, 19 N.J.Mise. 284. 

N.Y.App.Diy. The effect of the Com- 
pensation Law provision for protract- 
ed temporary total disability for a pe- 
riod to be added to scheduled award 
is to add a scheduled award in event 
that an unusual period of total tem- 
porary disability results from injury 
which caused scheduled loss, and the 
protracted temporary total disability 
is simply an incident of the scheduled 
\ 


award and is neither a classification or. 


disability in itself, and it falls within 
the permanent partial Dla classi- 
fication and is subject to the terms of 
the provision authorizing the fact that 
under normal conditions a minor em- 
ployee’s wages would be expected to 
increase to be considered in arriving 
at his average weekly wages. Work- 
men’s Compensation Law, §§ 14, subd. 
5, 15, subd. 4-a—Polsky v. Blackman 
Plumbing Supply Co., 27 N.Y.S.2d 366. 
262 App.Div. 783. 

Ohio App. The code section that 
every employee mentioned in _ section 
1465-61, who is injured shall be paid 
such compensation out of state insur- 
ance fund for loss sustained on account 
of such injury as is provided in case 
of other injured employees must be 
read together with section providing 
that in case of temporary disability 
employee shall receive 66-24 per cent, 
of his average weekly wages so long as 
such disability is total, not to exceed 
a maximum of $18.75 per week, and 
payment by virtue of latter section is 
only to be made to those who come 
within terms of former section. Gen. 
Code, §§ 1465-68, 1465-79.—State ex 
rel. Kinzig v. Industrial Commission, 
33 N.H.2d 411. 

Okl. A “total permanent disability” 
within the workmen’s compensation law 
is not synonymous with “total incapa- 
city” or ‘‘total dependence” but means 
a lack of ability to follow continuous- 
ly some substantially gainful occupa- 
tion without serious discomfort or pain 
and without material injury to health 
or danger to life. 85 Okl.St.Ann. § 1 
et seq.—Pioneer Mills Co. v. Webster, 
114 P.2d 914. 

Pa.Com.Pl. Under the Act 4 June, 
1937, P.L.. 1552, Article III, § 306, 77 
P.S. § 511, where total permanent dis- 
ability occurs either from one injury 
or a second injury combined with a 
prior major permanent injury, the em- 
ployee shall be entitled to compensa- 
tion for a total period of 500 weeks, 
and thereafter $30 a month for life.— 
Hagle v. Reading Co., 33 Berks 155. 

Tex.Civ.App. Upon a finding of to- 
tal permanent disability, the compen- 
sable period starts with the date of 
injury and not with the date of dis- 
ability. Vernon’s Ann.Civ.St. art, 
8309, § 1.—Traders & General Ins. Co. 
v. Turner, 149 S.W.2d 5938, error dis- 
missed, judgment eo nnodh 
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Idaho. In applying provision in 
Workmen’s Compensation Law that 
diminished ability to obtain employ- 
ment owing to disfigurement resulting 
from injury may be held to constitute 
partial disability, the seeking and pro- 
curing of future employment after 
injury is not confined to kinds of 
work the injured employee was pursu- 
ing at time of accident. Code 1932, § 
43-1813.—Olson v, Union Pac. R. Co., 
112 P.2a 1005. 

Mo.App. The compensation law does 
not require a workman to wait until 
he finds himself totally disabled in 
order to file a claim for compensation, 
but rather the law contains numerous 


* provisions for compensation for other 


than total and permanent disability. 
Rev.S8t.1939, §§ 38704, 3705, Mo.St.Ann. 
§§ 3314, 3315, p. 8249.—Lutman vy. 
American Shoe Mach. Co., 151 S.W.2d 
701. 


Pa.Super. Under the provision of the 
Occupational Disease Act of 1937 stat- 
ing that the word “disabled” means 
disabled from earning full wages in 
the employment in which the employee 
was employed, if the occupational dis- 
ease prevents an employee from earn- 
ing full wages in that employment, he 
is ‘partially disabled” or “totally dis- 
abled,” depending on whether he can 
earn some wages, but not full wages or 
none at all, 77 P.S. § 1103.—Rando y. 
State Workmen’s Ins. Fund, 21 A.2d 
530. 

Pa.Com.Pl. Where a claimant has 
been fully compensated for the loss of 
the use of his left foot, he may not 
thereafter obtain an award for partial 
disability on the theory that it is pos- 
sible that the use may some day be 
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disability, the condition of the injured 
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39 D. & C. 601. aed oo 
Wash. Before an allowance can prop- 
erly be made for permanent partial _ 
workman must’ haye reached a fixed _ 
state. Rem.Rev.Stat. § 7679(h).—State — 
ex rel. Stone v, Olinger, 108 P.2d 630, 
§ 542 

D.C.La. In workmen’s compensation _ 
case where employee earning $150 a 
month sustained disability while em- 
ployed by ordinary partnership and ~ 
had earned $80 per month subsequent- 
ly and had theretofore released one © 
member of the partnership, employee ; 
under the statute was entitled to 
judgment against other partner in the 
sum of $5.69 per week during period 
of partial total disability, not exceed- — 
ing 300 weeks and in the further — 


a fy 
2824-2826, 
2872-2874.—Langston v. Red Iron 
Drilling Co., 38 F.Supp. 136. | Pere: 
Tex.Civ.App. In workmen’s compen- 
sation suit where partial incapacity did a 
not commence on June 17, 1938, the 
date of the injury, but commenced on 
August 25, 1938, some 10 weeks later, _ 
and jury found that partial incapacity 
would end on May 25, 1944, allowance _ 
of compensation for 300 weeks begin- 
ning on August 25, 1938, was proper, 
as against contention that compensa- — 
tion could not exceed 300 weeks from 
date of injury and that ten weeks 
should be deducted in caleulating com- 
pensation. Vernon’s Ann.Civ.St. art. 
8306, §§ 10, 11—Texas Employers Ins. 
Ass'n v. Reed, 150 S.W.2d 858, error 
dismissed, SE Neh DE he Bes 


Colo. In proceeding to recover for 
a compensable coal mining accident, on 
basis of evidence that coal miner re- 
tained or would regain efficiency in Be 
Some substantial degree as a working — 
unit in fields of general employment, | 
although he would never be able to 
work as a coal miner or at manual 
labor of a comparable nature, commis- 
sion, did not abuse its discretion in 
making an award based on permanent 
partial disability equivalent to 60 per 
cent. as_a working unit. ’35 C.S.A. ¢. 
97, § 357.—Byouk v. Industrial Com- — 
mission of Colorado, 105 P.2d 1087. — 

Tex,Civ.App. Under Workmen’s Com- ~ 
pensation Law where employee’s partial 
incapacity resulted from a general and 
not a specific injury, he was entitled — 
to 60 per cent. of the difference between — 
the average weekly wages earned by 
him prior to his injury and his wage 
earning capacity subsequent to the in 
jury, during his period of partial in- 
capacity within the statutory limitation 
of 3800 weeks. Vernon’s, Ann'Civ.St. 
art. 8306, §§ 11, 12.—Federal Under- ~ 
writers Exchange y, Price, 145 S.W.2d 
951, error dismissed, judgment correct. . 

Tex.Civ.App. Where compensation — 
claimant had worked 305 days for — 
employer immediately preceding in- 
jury and had earned $2,051, in order 
to arrive at correct compensation rate ~ 
for partial‘ disability, $2,051 should be 
divided by 305 to obtain claimant’s | 
“average daily wage” for the’ year — 
preceding injury, and the quotient $6.- 
72 should be multiplied by 300 to as- 
certain the statutory “average annual 
wages’, and the result of $2,016 
should be divided by 52 to obtain the 
statutory “average weekly wages’, 
and from the quotient of $386 
should be deducted $7.50 found by 
jury as claimant’s average weekly 
wage-earning capacity during partial 
incapacity, which leaves a balance of 
$31.26, 60 per cent. of which, or $18.- 
75, would be the correct weekly com- 
pensation rate upon which to predi- 
eate recovery. Vernon’s Ann.Civ.St. 
art. 8309, § 1, 1st subds. 1, 5.—Texas 
Employers Ins. Ass’n y. Reed, 150 S. 
W.2d 858, error dismissed, judgment 
correct. 
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An employee who 


§ 546 


lost no time from his work was not 
entitled to compensation for temporary 
disability—Krov y. Centaur Const. Co., 
15 A.2d 619, 18 N.J.Mise. 593. 
546 
Fia. Allowance for temporary total 
disability from date of accident until 
October 1, 1938, and permanent partial 
disability from the latter date for 125 
weeks was error, and claimant should 
only have been allowed compensation 
for permanent partial disability, since 
_ each degree of disability stands alone 
and carries its own recompense and one 
injured may not recover for both de- 
grees._Sweat vy. Allen, 200 So. 
aN N.J.Dept.Labor. An employee who 
suffered a permanent disability to the 
extent of 45 per cent. of partial total 
disability was not entitled to further 
compensation for and on account of 
temporary disability other than for the 
period of 1924 weeks theretofore paid 
by the employer.—Glen v. M. Rosen- 
te & Son, 14 A.2d 519, 18 N.J.Misc. 
_ N.J.Dept.Labor. An employee, con- 
_tracting occupational disease of mer- 
curial poisoning during course of em- 
ployment, held entitled to compensation 
‘under Workmen’s Compensation Act 
for 104 weeks’ temporary disability at 
$20 per week and 400 weeks of total 
permanent disability at same rate, less 
sum paid him by employer under com- 
- promise settlement agreement, and to 
further benefit after expiration of such 
400 weeks’ period. N.J.S.A. 34:15-1 et 
-séq.; 34:15-12 subd. b; 34:15-22.— 
Horowitz v. Rothenberg Hat Co., 18 A. 
2d 852, 19 N.J.Misc, 284. 


+ Tex.Civ.App. A compensation claim- 
— ant’s incapacity could be “permanent” 
- even though it did not begin upon date 
of the injury and extend throughout 
- 401-week period immediately following 


on. March 1, 1938, as a result of the 
- accident.—Maryland Casualty Co. v. 
Abbott, 148 S.W.2d 465, error dis- 
missed, judgment correct. 
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Idaho. The levislature, 
- Workmen’s Compensation Law, intend- 
_ ed to grant indemnity for each specific 
‘injury enumerated therein and com- 
_ parable indemnities for other cases not 
enumerated, and each indemnity was 
intended to be independent from every 
- other indemnity, and it was not in- 
tended that credits should be made for 
lesser indemnities where a larger one 
_ is subsequently awarded. Code 1932, 
SSH 43-901 et seq., 43-1113.—Close v. 
- General Const. Co., 106 P.2d 1007. 
The legislature, in fixing schedule of 
_ indemnities for loss of a member of 
body under Workmen’s Compensation 
_ Law, intended to take into considera- 
tion in some measure the pain and suf- 
fering and physical and financial loss 
which workman sustains by reason of 
one of these injuries, along with loss 
of earning power. Code 1932, §§ 43-901 


in enacting 


et seq., 43-1113.—Close v. General 
- Const. Co., 106 P.2d 1007. 
; La.App. Where medical proof dis- 


Ye closed that complete relief from sinusi- 
tis and other conditions rendering em- 
ployee totally disabled could not be 
iat obtained without a major operation, 
By the disability was one of indefinite du- 
ration or of a permanent nature, and 
employee was entitled to compensation 
under provision of Hmployers’ Liabil- 
ie ity Act providing for compensation 
‘ during period of disability not exceed- 
ing 400 weeks. Act No. 242 of 1928, p. 
357, § 8, subd. 1(b).—Delafield vy, Ma- 
ples, 2 So.2d 704. 

Mich. Where employee was injured 
before he had earned any commission 
from employer, but he had earned an 
average wage of $25 per week, less 
expenses at his former employment, an 
award of minimum of $7 per week pro- 
vided by the Workmen’s Compensation 
Law was authorized. Comp.Laws 1929, 
§§ 8425, 8427.—Prange y. Grand Rapids 
Lumber Co., 294 N.W. 90, 295 Mich. 
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Mo.App. Where all the _ evidence 
showed that the injury complained of 
was to the shoulder rather than the 
arm of claimant, an award of compen- 
sation based upon the theory of noth- 
ing more than the proportionate loss 
of the use of the arm was erroneous, 
even though the functional. disability 
of the arm may have comprised a sub- 
stantial portion of the whole amount 
of disability suffered, Mo.St.Ann. §§ 
3299-3376, pp. 8229-8294.—Bumpus v. 
Massman Const. Co., 145 S.W.2d 458. 

Where all the evidence in compensa- 
tion proceeding was to the effect that 
the injury complained of was to claim- 
ant’s shoulder, Workmen’s Compensa- 
tion Commission in awarding compen- 
sation should have determined the 
whole percentage of disability suffered 
by claimant from the injury to shoul- 
der, including that occasioned to the 
use or function of the arm, and fixed 
the amount of compensation upon that 
basis rather than on the statutory loss 
of arm schedule as the sole standard 
of measurement. Mo.St.Ann, § 3315, p. 
8249.—_Bumpus v. Massman Const. Co., 
145 S.W.2d 458. 

Mo.App. Injuries to employee con- 
sisting of permanent partial loss of 
use of both legs at the knees, sus- 
tained in a single accident, were com- 
pensable under provision of compensa- 
tion statute relating to compensation 
for permanent injuries other than those 
specified, as against contention of em- 
ployer and insurer that compensation 
should be awarded separately for per- 
manent partial loss of use of each leg 
with the awards running consecutively. 
Mo.St.Ann. §§ 33815(a), 3317(e), p. 
8249, 8254.—Dauster v. Star Mfg, 0.) 
145 S.W.2d 499. 

The provision of the Workmen’s Com- 
pensation Act relating to compensation 
for permanent injuries other than those 
specified is intended as a coverall for 
such other injuries. Mo.St.Ann. § 3315 
(a), p. 8249.—Dauster v. Star Mfg. Co., 
145 S.W.2d 499. 

Any doubt concerning meaning of 
provision of Workmen’s Compensation 
Act relating to compensation for per- 
manent injuries other than those speci- 
fied in the act must be resolved in fa- 
vor of the employee. Mo.St.Ann. § 
rehge p. 8249.—Dauster y. Star Mfg. 
Co., 145 S.W.2d 499. 

Okl. Where compensation claimant’s 
permanent partial disability is mani- 
fested by the loss of, or partial or total 
loss of the use of, a specific member, 
and the portion of the disability is 
eapable of classification under the 
specific disability schedule of the Com- 
Deneerep Act, and the remainder of the 
lisability is incapable of such classifica- 
tion, claimant is entitled to compensa- 
tion for loss of, or partial or total loss 
of the use of, the specific member with- 
out regard to the effect thereof on his 
earning capacity, and, in addition, he is 
entitled to, compensation for the un- 
classified disability under the ‘other 
cases’? clause of the Compensation Act, 
in accordance with the effect thereof on 
his earning capacity which is not at- 


tributable to the loss of a specific mem-> 


ber. 85 Okl1.St.Ann, § 22—Dewey T. 
Ross Engineering Co. y. State Indus- 
trial Commission, 109 P.2d 232. 

Compensation for an unclassified dis- 
ability under the “other cases” clause 
of the Compensation Act may not be 
made as a percentage of permanent to- 
tal disability. 85 OkI.St.Ann. § 22, 
subd. 3.—Dewey T. Ross Engineering 
Co. v. State Industrial Commission, 109 
P.2d 232. 

Okl. The State Industrial Commis- 
sion may award workmen’s compensa- 
tion for disability resulting from a spe- 
cific injury and also for a disability 
under the “other cases’ clause of the 
compensation act. 85 Okl.St.Ann. § 22, 
subd. 3.—Dierks Lumber & Coal Co. v. 
Hagan, 114 P.2d 919. 

_Workmen’s compensation for unclas- 
sified disability under the “other cases” 
clause of the compensation act is lim- 
ited to decrease in wage-earning capac- 
ity arising from the injury, distinct 
from and exclusive of the disability re- 
sulting from the specific injury con- 


ing capacity. 85 OkI.St.Ann. s 
subd. 3.—Dierks Lumber & Coal Co. Vv. 
Hagan, 114 P.2d 919. ‘ y 

Tex. Workmen’s Compensation Act 
classifies all compensable injuries as ei- 
ther general or specific and a compen- 
sable injury, unless specifically classi- 
fied by statute as the subject of specific 
compensation, must be compensated as 
a general injury. Rev.St.1925. art. 
8306.—National Mut. Casualty Co. v. 
Lowery, 148 S.W.2d 1089, affirming 135 
S.W.2d 1044. 
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Cal.App. An injured employee is en- 
titled to receive but one total tempora- 
ry disability award over the same peri- 
od even though he receives two sepa- 
rate injuries. St.1937, p. 280, § 4459.— 
State. Compensation Ins. Fund v._In- 
dustrial Accident Commission, 110 P.2d 
510; State Compensation Ins. Fund v. 
Industrial Accident Commission, 110 P. 
2d 512. 

Cal.App. Where injured employee 
was paid full compensation for back 
injury up to his recovery from that 
injury on December 8, 1937, compensa- 
tion for carbon monoxide gas injury 
sustained on day following back injury- 
should only have been awarded. to 
commence at time of recovery from 
back injury, but award for the gas in- 
jury could be sustained by crediting 
the total temporary disability com- 
pensation paid for the back injury on 
the award made for the gas injury.— 
State Compensation Ins. Fund vy. In- 
be Accident Commission, 110 P.2d 

2. 

Neb. Where a compensation claim- 
ant has suffered a schedule injury to 
some particular member, and some un- 
usual and extraordinary condition af- 
fecting some other member has _ de- 
veloped as result of the accident, an in- 
creased award should be made. Comp. 
$t.1929, § 48-101 et seq.—Ottens v. 
Western Contracting Co., 296 N.W. 431. 

Pa.Com.Pl. If workmen’s compensa- 
tion claimant has sustained an injury 
to the palm of his hand, which disa-. 
bility is distinct and separate from 
the disability incident to the loss of 
his fingers, though caused by the same 
accident, such injury to the palm is 
compensable, in addition to the Joss of | 
the fingers.—Boehner v. Gasket Supply 
Co., 57 Montg. 110. ‘ 

The Workmen’s Compensation Act of 
June 2, 1915, P.L. 736, § 306(c), ‘as 
amended, 77 P.S. § 513, which concerns, 
inter alia, loss of fingers, does not 
cover injuries to other members of the 
body not there mentioned, though pro- 
duced by the same wound or accident. 
—Boehner vy. Gasket Supply Co., 57 
Montg. 110. 


Tex.Com.App. An employee suffering 
two separate injuries resulting in her- 
nias, and submitting to successful op- 
eration, was entitled, under statute 
providing that employee submitting te 
successful hernia operation was en- 
titled to 26 weeks’ compensation re- 
gardless of time of actual disability, 
to compensation for 26 weeks for each 
hernia, as against contention that stat- 
ute relating to concurrent injuries and 
subsequent injuries prevented recovery 
of such compensation, since hernia aft- 
er successful operation was a “specific 
injury” and a “schedule injury,’ and 
general rule is that award can be made 
for each of two or more independent 
injuries for each of which there is a 
scheduled amount of compensation. 
Vernon’s Ann.Ciy.St. art. 8306, §§ 12, 
12b, 12c.—Safety Casualty Co. v. Long, 
152 S.W.2d 1102, reversing Long v. 
Safety Casualty Co., 128 S.W.2d 92. 

Where there are two or more inde- 
pendent injuries, for each of whieh 
there is a scheduled amount of ‘com- 
pensation, an award may be made for 
each. Vernon’s Ann.Ciy.St. art. 8306, 
§ 12b.—Safety Casualty Co. vi Long, 
152 S.W.2d 1102, reversing Long v. 
Safety Casualty Co., 128 S.W.2d 52, 

Hernias produced at different parts 
of the body, at different times, by in- 
dependent injuries, are each to be re- 
garded as specific injuries, and each 
are compensable under 
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St. art. 8306, § 12b.—Safety Casualty 
‘Co. v. Long, 152 S.W.2d 1102, revers- 
ing Long v. Safety Casualty Co., 128 
S.W.2d 92. ; \ 
§ 551 

Conn. Where there is a _ disability 
followed by specific indemnity and sub- 
sequent disability, whether final dis- 
ability is compensable is dependent up- 
on whether the final disability is dis- 
tinct from and due to a condition 
which is not normal and immediate 
incident of the specific loss—Morgan y. 
Adams, 16 A.2d 576, 127 Conn. 294. 

Neb. Where disability resulting from 
compensable injury to fingers is the 
normal, usual, logical and expected 
eonsequence of the injury, no com- 
pensation can be awarded in addition 
to that provided by statutory schedule. 
Comp.St.1929, § 48-101 et seq.—Ottens 


ages eee Contracting Co., 296 N.W. 
Okl. Where an employee engaged in 


a hazardous occupation covered by 
Workmen’s Compensation Act sustains 
an accidental injury which results in 
a hernia and other physical conditions, 
which operating together creates a dis- 
ability, his compensation is not neces- 
sarily limited by hernia clause of stat- 
ute. 85 Okl1.St.Ann. § 22.—Transwest- 
ern Oil Co. vy. Partain, 106 P.2d 263. 

Pa.Super. Where injury was not 
eonfined to claimant’s foot and ankle 
alone, but extended to other parts of 
the body causing a disability distinct 
from that usually and normally incident 
to the loss of a member, and it endured 
beyond time for which compensation 
is provided for loss of a member, com- 
pensation for total disability could be 
awarded. 77 P.S. §§ 511, 513.—Hop- 
shock v. Hackmeister, Ine., 14 A.2d 
374, 140 Pa.Super. 384. : 

Pa.Super. Workmen’s compensation 
awards under statute providing for 
compensation for loss of phalange of 
thumb are to be made in amount fixed 
thereby without considering, but in- 
eluding, all incapacity to labor that 
may be connected therewith whether 
such incapacity be total, partial or no 
incapacity at all. 77 P.S. § 513.—Mat- 
kosky v. Midvale Co., 18 A.2d 102, 143 
Pa.Super. 197. F Z 

Pa.Super. The compensation provid- 
ed in section of Workmen’s Compensa- 
tion Act relating to amount of compen- 
sation to be paid for permanent loss 
of use of leg covers all disability and 
incapacity to work, whether such in- 
eapacity be total, partial, or no_inca- 
pacity. 77 P.S. § 513.—Flood v. Logan 
Tron & Steel Co., 20 A.2d 792, 145 Pa. 
Super. 206. 

Tex. Where claimant for compensa- 
tion on account of injury resulting in a 
hernia was never tendered an opera- 
tion by insurance carrier and such op- 
eration was never ordered by Indus- 
trial Accident Board, the provisions of 
compensation act providing for com- 
pensation in case of hernia injury as a 
“specific injury” were inapplicable and 
elaimant, if entitled to compensation, 
was required to be compensated as for 
a “general injury”. Rev.St.1925, art. 
8306, § 12b.—National Mut. Casualty 
Co. v. Lowery, 148 S.W.2d 1089, affirm- 
ing 135 S.W.2d 1044. 


Tex. Where insurance carrier refus- 
ed to comply with first order of In- 
dustrial Accident Board, awarding an 
operation to employee claiming to have 
suffered compensable hernia, and jury 
found against insurance carrier on the 
issue of independent contractor, insur- 
ance carrier was liable to employee un- 
der the general provisions of the Work- 
men’s Compensation Act and not under 
the hernia provisions.—KFederal Under- 
writers Exchange v. Thompson, 148 8. 
W.2d 1092, affirming 137 S.W.2d 106. 


Tex.Civ.App. Where incapacity of 
employee is total, even if certain per- 
centage thereof is attributable to an 
impairment of hearing, such percent- 
age cannot be deducted from _ the 
amount of the award. Vernon’s Ann. 
Ciy.St. art. 8306 et seq.—Southern Un- 
derwriters v. West, 152 S.W.2d 933, 
error refused, 
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Ga.App. Under provision in Work- 
men’s Compensation Act for compensa- 
tion for permanent partial industrial 
handicap in the loss of a leg, total 
loss of use of leg is equivalent to ‘‘loss 
of leg’. Code, 114-406.—Roddy v. 
Hartford Accident & Indemnity Co., 16 
8.H.2d 81. oe 
Idaho. Employer and insurance car- 
rier were not entitled to have a credit 
of specific indemnity awarded highway 
construction employee for partial loss 
of leg against a subsequent award for 
total loss of leg, upon a change in em- 
Ployee’s condition necessitating ampu- 
tation of leg about four inches below 
the knee. Code 1932, §§ 43-901 et seq., 
43-1113.—Close v. General Const. Co., 
106 P.2d 1007. 

Tex.Civ.App. In determining wheth- 
er loss sustained by employee was one 
of the hand or arm, the provision of 
Workmen’s Compensation Act for loss 
of an arm and the one for the loss of a 
hand should be construed together, and 
since the loss, if above the elbow, is 
that of an arm, then necessarily the 
loss, if below the elbow, would be the 
“loss of a hand’. Vernon’s Ann.Civ.St. 
art, 8306, § 12—Maryland Casualty Co. 
v. Landry, 147 S.W.2d 290, error dis- 
missed, judgment correct, 

§ 553 


Kan. Substantial loss of a phalange 
must be shown in order to require pay- 
ment of compensation for the “loss of 
the first phalange of the thumb or any 
finger,’ under the Compensation Act. 
Gen.St.1935, 44-510(38) (6).—Decicco v. 
John Morrell & Co., 106 P.2d 1053, 152 
Kan. 601. 

The amputation of three-sixteenths of 
an inch of the distal portion of the 
distal phalange of left index finger of 
workman was not the “loss of the first 
phalange of the thumb or any finger” 
within meaning of the Compensation 
Act. Gen,.St.19385, 44-510(3) (6)—Decic- 
co v. John Morrell & Co., 106 P.2d 1053, 
152 Kan. 601. 


Mich. Where loss of fingernail pre- 
vented employee from continuing for- 
mer work as stenographer and typist, 
and he was transferred to general 
clerical work at same salary, which 
was higher than that earned by others 
in such clerical work, and was subse- 
quently laid off, finding of impairment 
of earning eapacity Gia award for par- 
tial disability were autborized. Comp. 
Laws 1929, es 8426, 8427(e).—Donahoe 
vy. Ford Motor Co., 295 N.W. 211, 295 
Mich, 422. 

§ 555 


Ga.App. Under Workmen’s Compen- 
sation Act, employee who is totally in- 
capacitated for work by reason of in- 
jury which is basically a partial in- 
dustrial handicap in the loss of the 
use of a member of the body, is en- 
titled to compensation for two separate 
distinct periods of compensation, and 


‘the first period for which compensa- 


tion for total incapacity for work is 
allowed for limited period, is a healing 
period, and compensation for such 
period is in addition to the second or 
jndustrial handicap period, and such 
total incapacity is compensable with- 
out regard to the question whether the 
injury giving rise to the handicap is 
the total or partial Toss of the use 
of the member. Code, § 114-406.— 
Roddy v. Hartford Accident & In- 
demnity Co., 16 S.EH.2d 81. 


Under Workmen’s Compensation Act 
authorizing compensation for total in- 
capacity for work for 10-week period 
and eompensation for permanent par- 
tial industrial handicap for loss of 
member of body for 175-week period, 
to employee who was totally incapaci- 
tated for work by reason of injury 
which is basically a partial industrial 
handicap, character of compensation 
ehanges at end of 10-week period, and 
during the seeond period, if the loss 
of the use is total and constant, or 
partial and constant, compensation for 
the full period must be made accord- 
ingly, but if varying, then according 
to the actual condition of the injured 
member to be determined from time 
to time by the Industrial Board. Code, 
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§ 114-406.—Roddy vy. Hartford Accident 
& Indemnity Co., 16 S.H.2d 81. 
Ga.App. An employee who sustained — 
total loss of use of leg for 35% weeks 
and thereafter a 15 per cent. partial 
loss of use of leg, was entitled to 10 
weeks’ compensation for total inca- 
pacity for work at $15 per week, and 
25% weeks compensation for perma- 
nent partial industrial handicap in — 
total loss of use of leg at $15 per week, — 
and to 149% weeks’ compensation for 
15 per cent. of loss of use of leg at 
rate of 15 per cent. of $15, or $2.25 — 
per week, without deduction for regu-  ~ 
lar wages received by employee for _ 
855% weeks. Code, §§ 114-404 to 114-— 
406.—Roddy v. Hartford Accident & 
Indemnity Co., 16 S.!2d 81. ‘ 8 
La.App. Compensation for disability” 
resulting from imperfeet healing of 
broken leg should not be limited to _ 
175 weeks for loss of use of leg, since — 
statutes relative to specific injuries — 
were inapplicable. Act No. 20 of 1914, — 
§ 8, subd. 1(d), par. 8, as amended by 
Act No. 242 of 1928, § 1.—Thornton vy. 
Mercer, 199 So. 407. if 38 Soe 
Pa,Super. The words “permanent Aaa 
loss of use of leg’? in section of Work- 
men’s Compensation Act relating tore 
amount of compensation to be paid fo 


¥ 


to loss of leg. ast = | 
Logan Iron & Steel Co., 20 A.2d 792, 
145 Pa.Super. 206. : pine 
Pa.Com.Pl. Where an injury is com- 
fined to a member of the employee’s 
body but he has not permanently tost 
the use of that member, he is not to ~ 
be deprived of further compensation if 
he is partially disabled, but is entitled 
to compensation for such partial dis- | 
ae ae v. Mitchell, 23 Hrie 
120. é ‘pag 
Tex.Civ.App. Under the provision of. 
the Compensation Act that, in enumer- 
ated cases of permanent, partial ineca- 
pacity, it shall be considered that the 
permanent loss of the use of a mem- ~ 
ber shall be equivalent to and draw ~ 
the same compensation as the loss of 
that member, the character of use Of gates 
a specific member for the loss of which 
use compensation is awarded includes 
the use of such member for purposes of 
work. Rev.St.1925, art. 8306, § 122 
Traders & General Ins. Co. v, Maxwell, 
142 8.W.2d 685, error dismissed, judg- — 
ment correct. arena) 
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La.App. Loss of teeth is a “serious — 
permanent impairment to the use of a 
physical function” within the provi 
sions of the Compensation Law author 
izing an award of compensation for 
such impairment not to exceed 65 per 
cent. of wages during 100 weeks. Act 
No. 20 of, 1914, § 8, subd. 1(d), par. 16, 
as amended by Act No, 242 of 1928— 
Goins v. Shreveport Yellow Cabs, 200 
So. 481. a 
Under the provisions of the Compen- 
sation Law authorizing an award of 
compensation not to exceed 65 per cent. 
of wages during 100 weeks for serious 
permanent disfigurement about the face | 
or head or serious permanent impair- | 
ment to the use of a physical function, 
no discretion is allowed to the court in 
fixing the period for which compensa- 
tion is due, but the amount is left in 
the discretion of the court. Act No. 
20 of 1914, § 8, subd.,1(d), par. 16, as 
amended by Act No. 242 of 1928.—- 
Goins vy. Shreveport Yellow Cabs, 200 
So. 481. : f 
Where employee lost six teeth and 
thus suffered a “serious permanent im- 
pairment to the use of a physical func- 
tion” within Compensation Law provi- 
sions authorizing an award not to ex- 
ceed 65 per cent. of wages during 100 
weeks, and employer during the time of 
disability paid employee's full salary of 
$43.97, employee was entitled to com- 
pensation at rate of $5 per week during 
100 weeks from date of injury with 
legal interest on each payment from its 
due date, subject to a credit of amount 
which employer had paid. Act No. 20 
of 1914, § 8 subd. 1(d), par. 16, as 


- pensable. 


of compensation for loss of eye 
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loss of such vision. 


and where wages are equal 
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amended by Act No. 242 of 1928— 
Goins v. Shreveport Yellow Cabs, 200 
So, 481. 


§ 557 

Conn. The statute providing for spe- 
cific indemnity for the ‘“‘loss of sight.in 
one eye” refers to the loss of sight, not 
the loss of the eye, since it is com- 
mon knowledge that loss of sight does 
not necessarily or even usually involve 
the loss of the eye. Gen.St.1930, § 
5237.—Morgan vy. Adams, 16 A.2d 576, 
127 Conn. 294. 1 

Conn, Where specific indemnity was 
paid for loss of vision of eye, and 
claimant thereafter was incapacitated 
as result of original injury, and eye 
was removed, the final disability was 
distinct from and not a normal inci- 
dent of loss of sight, and was com- 
Gen.S8t.1930, § 5237.—Mor- 
fan vy. Adams, 16 A.2d 576, 127 Conn. 


La.App. An employee, receiving wag- 
es of $3.30 per day for six-day week at 
time of injury causing 50 per cent. im- 


pairment of his vision in one eye, held 
entitled to compensation of one-half of 


65 per cent. of his wages for 100° weeks 
or $6.43% per week, with 5 per cent. 
per annum interest on each weekly 
payment from its maturity date, less 
sum previously paid him as compensa- 
tion by employer, under Bmployers’ 
Liability Act. Act No. 242 of 1928, p. 
858, § 8, subd, 1(d), pars. 15, 18.—Fer- 


-guson v. Kellogg Lumber Co., 200 So. 


N.J.Sup. The provision of Work- 
men’s Compensation Act for payments 
in- 
cludes loss of detective eye, as statute 
fixes compensation for loss of eye irre- 


spective of its functional value to in- 
jured party and such loss is compensa- 


ble to full statutory amount irrespec- 


_ tive of condition of eye before its loss. 


N.J.S.A. 34:15-12, subds. s, w.—Mc- 
Cadden y. West End Building & Loan 
Ass’n; 17 A.2d 65, 126 N.J.L. 1, dis- 
missing certiorari 13 A.2d 665, 18 N.J. 


N.C. The phrases “loss of an eye” 
and “total loss of vision of an eye,” as 
used in the Compensation Act, indicate 


the state or fact of loss of an eye or 


total destruction of the vision of an 

as distinguished from a partial 

Code 1939, § 8081 

(h) et seq.—Logan v. Johnson, 10 S.B. 
2d 653, 218 N.C. 200. 
§ 560 

La. An employee in city street de- 

partment who, after sustaining a hernia 


_ resulting in permanent total disability, 


through kindness of his fellow work- 
men who did all of laborious part of 
his work, continued to do lighter part 
of work that he was employed to do, 
and as matter of generosity on part of 


city was paid the same wages that he 


had earned before he was injured, was 
entitled to a judgment fixing his rate 
of compensation to which he wags en- 
titled, notwithstanding insurer was not 
obliged to pay the compensation as 
long as city continued to pay to em- 
ployee, even as a gratuity, wages equal 
fo or exceeding in amount the compen- 
sation which he was entitled to. Act 
No. 242 of 1928, p. 357, § 8, subd. 1 
(b).—Carlino v. U. S. Fidelity & Guar- 
anty Co., 199 So, 228, 196 La. ‘400, 
annulling 198 So. 278. 

A suit brought by injured employee 
for compensation for period during 
which he is paid wages equal to or 
exceeding in amount the compensation 
claimed would be unavailing, not on 
ground of its being premature, but be- 
eause there would be no cause or right 
of action for compensation for that pe- 
riod.—Carlino vy. U. 8S. Fidelity & Guar- 
anty Co., 199 So.. 228, 196 La. 400, 
annulling 198 So. 278. 

La.App. Where an employee receives 
an injury affecting his capacity to work 
and is entitled to compensation on 
account of disability, but where em- 
ployee after such disabling injury con- 
tinues to receive from his employer his 
usual wages, whether his services are 
commensurate with such wages or not, 
to or in 
excess of maximum compensation which 
he could claim for injury, a suit for 
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compensation for period during which 
wages are being paid would be prema- 
ture. Act No. 20 of 1914, as amended. 
—Carlino y. U. S. Fidelity & Guaranty 
Co., 198 So. 278, annulled 199 So. 228. 

Where evidence disclosed that em- 
ployee working in city street depart- 
ment sustained an injury, that after he 
returned to work his wages were in- 
ereased, that .he continued to receive 
increased wages, that earnings were 
more than twice amount of compensa- 
tion claimed under Compensation Law, 
but that he was able to hold his job 
by virtue of his fellow workmen, with 
permission of city authorities, relieving 
him of most of the heavy work, em- 
ployee was not entitled to recover 
compensation. Act No. 20 of 1914, as 
amended.—Carlino vy. U. S. Fidelity & 
Guaranty Co., 198 So. 278, annulled 
199 So. 228. ‘ 

La.App. Injured employee could en- 
force his claim for compensation, rath- 
er than accept employer’s offer to give 
employment yielding same pay that 
workman was receiving when injured, 
where employer was unwilling to enter 
into a written contract covering such 
employment: for a term of years.— 
Thornton v. Mercer, 199 So. 407. 

La.App. That claimant did some 
physical labor would not bar recovery 
of compensation for hernia if he was 
otherwise entitled to recover. Act No. 
20 of 1914 as amended.—Long v. Lou- 
pia Highway Commission, 2 So.2d 
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‘Minn. The test of an injured em- 
ployee’s eae to continuing compensa- 
tion is not the amount he is actually 
receiving in wages at the determinative 
moment, but is rather his ability to 
earn.—Gildea v. State, 293 N.W. 598. 

Ohio App. Under code section that 
every employee mentioned in _ section 
1465-61 who is injured shall be paid 
such compensation out of state insur- 
ance fund for loss sustained on account 
of such injury as is provided in case 
of other injured employees, where in- 
jured employee who suffered disability 
was continued on the pay roll as 
though he were actually on the job 
rendering services, employee was not 
entitled to payment out of the insur- 
ance fund since the employee did not 
sustain a_ ‘“‘loss’’ contemplated by the 
section. Gen.Code, § 1465-68.—State ex 
rel. Kinzig v. Industrial Commission, 
33 N.E.2d 411. 

Pa.Super. The amount of wages re- 
ceived by an employee after an accident 
is evidence, but not conclusive evidence, 
in determining the earning power of 
the employee at such time, since such 
wages may often indicate that the em- 
ployee is the beneficiary of a mere 
gratuity, that the character of his work 
does not truly reflect his earning power, 
‘that a general change in wage scales 
has taken place for the type of work or 
in the industry, or that they are in- 
tended as an inducement to employee to 
refrain from pursuing a claim.—Ren- 
nard vy. Rouseville Cooperage Co., 15 A. 
2d 48, 141 Pa.Super. 286. 

Pa.Super. Reduction in employee’s 
wages, though not conclusive, is an ele- 
ment to be considered in determining 
loss of earning power.—Michetti vy. 
State Workmen’s Ins. Fund, 17 A.2d 
712, 143 Pa.Super. 458. 

8.C. That carpenter who had _ lost 
first joint of his right thumb had, at 
time of compensation hearing, returned 
to his former crew and was receiving 
his full wages did not necessarily bar 
carpenter from recovering compensation 
for disfigurement. Act July 17, 1935, 
89 St. at Large, p. 1231.—Haynes v. 
Ware Shoals Mfg. Co., 15 S.E.2d 846. 
198 S.C. 75. 

Tex.Civ.App. Under Workmen’s Com- 
pensation Act, that an employee re- 
sumes work after injury but only under 
whip of necessity does not necessarily 
preclude a finding of ‘“‘total permanent 
disability”? which issue remains one of 
fact for jury. Vernon’s Ann.Ciy.St. art. 
8306 et seq.—Southern Underwriters v. 


Grimes, 146 S.W.2d 1058, error dis- 
missed, judgment correct. 
§ 562 
Ariz. Where employee had been 
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working as a powder man only 3% © 
days before injury which resulted in 
his death, under statute providing for 
measure of compensation on average 
monthly wage basis, the amount of 
allowance to be awarded employee’s 
parents would be determined on a wage 
basis reasonably representing em- 
ployee’s monthly earning capacity in 
the employment in which he was work- 
ing at time of accident. Code 1939, § 
56-952.—Hershkowitz v. Arizona High- 
way Department, 109 P.2d 46. 

Ga.App. Under provision of Com- 
pensation Act fixing compensation 
payable to dependents of a deceased 
employee at 85 per cent. of compensa- 
tion provided for total disability, and 
provision fixing compensation for total 
disability at one-half employee’s aver- 
age weekly wage, but not more than 
-$20 per week, where one-half average 
weekly wage of deceased employee 
was $16, dependent was not entitled 
to more than 85 per cent. of $16, 
which was $13.60. Code 19338, § 114- 
404, as amended by Laws 1937, p. 
531; § 114-413(b).—Dunn y. American 
Mut. Liability Ins. Co., 13 S.H:2d 902. | 
64 Ga.App. 509. 

Neb. Widow of emplovee who was 
fatally injured, was entitled to recover 
6624 per cent. of the wages of em- 
ployee for 325 weeks under the Com- 
pensation Act, $6 for medical expenses, 
and funeral allowance in the sum of 


$150. Comp.St.Supp.1939, § 48-122.— 
ee Ne M. L. Rawlings Ice Co., 297 N. 


Neb. Where there was no showing 
in compensation proceeding for death 
of ice company’s employee as to the 
length of the business week in the 
business operated by the ice company, 
it was proper to take six days as a 
week in determining amount of com- 
pensation. Comp.St.Supp.1939, § 48- 
126.—Cole v. M. L. Rawlings Ice Co., 
297 N:W.) 652. 


Neb. Where deceased was employed 
by ice company at per month 
about July 4, and continued in em- 
ployment until December 10, when he 
was discharged because of decline in 
business, and he was told that if com- 
pany at any time had extra work de- 
ceased “might” be called to work at 
$2.50 per day, if he was not doing 
anything else, and on December 28, 
deceased was employed by ice com- 
pany and on that day received fatal 
injuries, his employement was not 
“continuous employment” within 
meaning of compensation act so as to 
require compensation to be calculated 
on basis of $40 per month, but there 
was a complete ‘‘severance of employ- 
ment’ and compensation would be cal- 
culated on basis of $2.50 per day. 
Comp.St.Supp.1939, § 48-126.—Cole vy. 
M. L. Rawlings Ice Co., 297 N.W. 652. 

N.J.Sup. The $10 a week minimum 
workmen’s compensation award was ap- 
plicable to totally dependent mother 
of deceased son who was. receiving 
more than $10 per week wages at time 
of his death. N.J.S.A. 34:15-13, subds. 
g, k—Gliewe y. Mulberry Metal Stamp- 
ing Works, 16. A.2d) 812) 125 “N.gvit 
Ane affirming 14 A.2d 58, 18 N.J.Mise. 


An award of $10 a week for 300 
weeks, for death of son who was re- 
ec‘ving more than $10 per week at time 
of nis death, in favor of son’s totally 
dependent mother, was proper. N.J.S. 
A. 34:15-13, subds. g, k.—Gliewe v. 
Mulberry Metal Stamping Works, 16 A. 
2d 812,125 N.J.U. 555, affirming 14 A. 
2d 58, 18 N.J.Mise. 461. 

N.Y.App.Div. Where deceased, who 
was employed as a roofer, did not work 
substantially whole of year immediate- 
ly preceding injury but was not en- 
gaged in seasonal employment, and 
deceased was promoted to position -of 
foreman a few months prior to injury, 
and men employed as foremen and do- 
ing similar work in vicinity earned $1,- 
800 or more a year, although receiving 
higher hourly wage than deceased, and 
as a foreman deceased’s average week- 
ly earnings amounted to $32.68, award 
of death benefits was properly based 
upon average annual earnings of $1,- 
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800, ascertained pursuant to Compen- 
sation Law; the average weekly rate 
being computed at $34.62. Workmen’s 
Compensation Law, § 14, subd. 2.— 
Price v. Bison Roofing & Sheet Metal 
Corporation, 22 N.Y¥.S.2d 421, 260 App. 
Div. 828, appeal denied 23 N.Y.S.2d 
833. Appeal denied. 

S.C. If a deceased employee leaves 
dependents, such dependents take in 
preference to next of kin under the 
Compensation Act, but the provision of 
the Act relating to rights of next of 
kin does not relate solely to nonde- 
pendent next of kin, and, if dependents 
are next of kin, they are eligible to 
highest award available to either class. 
Aete July. 17, -1935,..§ 40; 39.) Sti) at 
Large, p. 1251; § 38, as amended by 
Act May 21,1937, § 5, 40 St. at Large, 
p. 616.—Cokeley yv. Robert Lee, Ine., 
14> S'E.2d" 889, 197 °S.C.. 15%. 

563 

La.App. Where unmarried minor son 
contributed all or substantially all of 
his earnings to the support of his par- 
ents and family, the parents were enti- 
tled to recover the full 65 per cent. of 
weekly wage of the son, who sustained 
fatal injuries while serving in the usual 
course of his employment, for a period 
of 300 weeks. Act No. 20 of 1914.— 
Guidry v. Swift & Co., 199 So. 619. 

§ 564 


N.J. Where an award in a work- 
men’s compensation case is to be made 
both to one totally dependent and to 
others partially dependent, the per- 
centage of the amount of wages al- 
lowed the total dependent is not to be 
first deducted in computing the per- 
centage allowed those partially depend- 
ent. N.J.S.A. 34:15-13(a, g).—Black v. 
Township of Cedar Grove, 15 A.2d 893, 
125 N.J.L. 272, affirming 12 A.2d 362, 
124 N.J.L. 479. 


§ 566 

Ky. The statute providing that par- 
tial dependency shall be determined by 
the proportion of the earnings of the 
employee which have been contributed 
to such partial dependent during one 
year next preceding date of injury 
fixes the compensation to be paid, aft- 
er partial dependency has been deter- 
mined. Ky.St. § 4893, subd. 3.—Miller 
vy. Elkhorn Coal Corporation, 145 S. 
W.2d 822, 284 Ky. 737. 


s.C. In order to ascertain correct 
weekly compensation for partial de- 
pendents under the Compensation Act, 
it is necessary to determine amount 
of weekly payment for persons whol- 
ly dependent on deceased employee, 
amount contributed annually to sup- 
port of partial dependents by deceased 
employee, and deceased’s annual earn- 
ings at the time of his injury. Act 
July 17, 1935, § 40, 39 St. at Large, p. 
1251; § 38, as amended by Act May 
21, 1937, § 5. 40 St. at Large, p. 616. 
—Cokeley v. Robert Lee, Inc., 14 8.H.2d 
889, 197 S.C. 157. 


\ 


8 572 

Conn. An empioyee’s widow, though 
gainfully employed, is entitled to the 
entire compensation under the statute 
conclusively presuming her to be whol- 
ly dependent, and the employee’s 
mother, though wholly dependent in 
fact, has no right to share in the 
“award unless the widow dies or re- 
marries within the compensation pe- 
riod. Gen.St.1930, §§ 5223, 5234, 5236. 
—Whalen v. New Haven Pulp & Board 
Co., 17 A.2d 145, 127 Conn. 394, _ 

Conn. Under the statute conclusive- 
ly presuming that certain persons are 
wholly dependent on a deceased em- 
ployee, and making, in all other cases, 
dependency determinable in accordance 
with the facts, and providing that “in 
such other cases,” if there is more 
than one person wholly dependent, the 
compensation shall be. divided, the 
quoted words are equivalent to saying 
that if there are no persons presumed 
conclusively dependent, the compensa- 
tion must be divided among’ those 
totally dependent in fact. Gen.St.1930, 
§ 5235—Whalen v. New Haven Pulp & 
Board Co., 17 A.2d 145, 127 Conn. 394, 

N.J.Dept.Labor. Under statute pro- 
viding for the distribution of compen- 
sation among dependents, employee’s 
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widow and son, as well as an illegiti- 
mate child, were entitled to share 
equally in the distribution of com- 
pensation awarded for death of em- 
loyee. N.J.S.A. 34:15-13.—Vaccaro v. 
os 14 A.2d 536, 18 N.J.Misc. 
Wis. Where son under age 18 and 
son over age 18 were totally dependent 
for support on their father at time of 
his accident and death, and there was 
no surviving dependent parent, death 
benefits should be awarded to and 
divided between the two sons. St.1937, 
§ 102.51(1-3)—Krueger v. Industrial 
Commission, 295 N.W. 33, 237 Wis. 158. 
578 


Mich. Under statute, where 300 
weeks have elapsed between injury and 
death of employee, employee’s depend- 
ents cannot thereafter recover compen- 
sation, since the statute was intended 
to provide indemnity for death only 
during the 300-week period subsequent 
to the injury. Comp.Laws 1929, § 
8421.—Lambert v. City of Detroit, 299 
N.W. 78, 298 Mich. 268. 

Dependents of an employee who died 
approximately 7144 years after sustain- 
ing an injury in course of employment 
were not entitled to compensation. 
Comp.Laws 1929, § 8421.Lambert v. 
City of Detroit, 299 N.W. 78, 298 Mich. 


268. 
§ 581 

D.C.Ky. Where injury sustained by 
employee, who was suffering from ar- 
thritis and Parkinson’s Disease but 
was not disabled, aggravated that con- 
dition and finally resulted in disability 
which the deputy commissioner found 
to exist, the deputy did not err in 
refusing to apply the provision .of the 
Longshoremen’s Compensation Act stat- 
ing that‘if an employee receives an in- 
jury which of itself would only cause 
permanent partial disability but which, 
combined with a previous disability, 
does in fact cause permanent total dis- 
ability, the employer shall provide 
compensation only for disability caused 
by subsequent injury. Longshoremen’s 
and Harbor Workers’ Compensation 
Act § 8(f), 33 U.S.C.A. § 908(f).— 
Wood Preserving Corporation vy. Mc- 
Manigal, 39 F.Supp. 177. 

§ 582 

Cal.App. Where injured employee 
was paid full compensation for back 
injury up to his recovery from that 


injury on December 8, 1937, compen- 


sation for carbon monoxide gas injury 
sustained on day following back in- 
jury should only have been awarded 
to commence at time of recovery from 
back injury, but award for the gas in- 
jury could be sustained by crediting 
the total temporary disability compen- 
sation paid for the back injury on the 
award made for the gas injury.—State 
Compensation Ins. Fund vy. Industrial 
Accident Commission, 110 P.2d 512. 

Ky. Weekly payments made by em- 
ployer under previous settlement agree- 
ment with claimant were properly cred- 
ited upon payments ordered by Work- 
men’s Compensation Board’s award up- 
on setting aside of the settlement. Ky. 
St. 4902, 4907, 4931.—Crummies 
Creek Coal Co. v. Hensley, 144 S.W. 
2d 206, 284 Ky. 243. 

La.App. An employee, receiving 
wages of $3.30 per day for six-day 
week at time of injury causing 50 per 
cent, impairment of his vision in one 
eye, held entitled to compensation of 
one-half of 65 per cent. of his wages 
for 100 weeks or $6.43% per week, with 
5 per cent. per annum interest on each 
weekly payment from its maturity date, 
less sum previously paid him as com- 
pensation by employer, under Hmploy- 
ers’ Liability Act. Act No. 242 of 
1928, p. 358, § 8,-subd. 1(d), pars. 15, 
18.—Ferguson v. Kellogg Lumber Co., 
200 So. 36. 

N.J.Dept.Labor. An employee, con- 
tracting occupational disease of mer- 
curial poisoning during course of em- 
ployment, held entitled to compensation 
under Workmen’s Compensation Act for 
104 weeks’ temporary disability at $20 
per week and 400 weeks of total per- 
manent disability at same rate, less 
sum paid him by employer under com- 


further benefit after expiration of such 


400 weeks’ period. N.J.S.A, 34:15-1 et — 
34:15-12 subd. b; -34:15-22- — 
Horowitz v. Rothenberg Hat Co., 18 A. 


seq.; 
2d 852, 19 N.J.Misc. 284. 
: § 583 

Fla. Where insurance carrier was 
obligated to reimburse the employer 
the amount of the statutory award 
made employee, the insurance carrier 
was 


ry from time of accident notwith- 


standing employee was unable to work. 


—Sweat v. Allen, 200 So. 348. — 

La. Where employer continued to 
make payments to injured employee as 
a gratuity, workmen’s compensation in- 
surer was not entitled to credit for 


not entitled to credit of amount 
paid by employer to employee as sala= 
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promise settlement agreement, and to. 
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amount in which wages paid after in- 


jury exceeded amount of compensation 


which employee was entitled to re- 
ceive, since payments made in form of 


wages merely took the place of com- 


pensation due the employee for period 


in which payments were made. 
242 of 1928, p. 357, § 8, subd. 1(b).— 
Carlino v. U. S. Fidelity & Guaranty 


Co., 199 So. 228, 196 La, 400, annulling ~ 


198 So. 278. 

La.App. Where employee 
teeth and thus suffered a “‘serious per- 
manent 


physical function’ within Compensa- 


tion Law provisions authorizing an 


lost six 


impairment to the use of a 


‘Act No. 


award not to exceed 65 per cent. of — “4 i 


wages during 100 weeks, and employer 


during the time of disability paid em- 
ployee’s full salary of $43.97, employee 


was entitled to compensation at rate of — 


$5 per week during 100 weeks from 


date of injury with legal interest on 
each payment from its due date, sub- 
ject to a credit of amount which em- 
ployer had paid. Act No. 20 of 1914, § 
8, subd. 1(d), par. 16, as amended by 
Act No. 242 of 1928.—Goins v. Shreve- 
port Yellow Cabs, 200 So. 481. 
N.J.Com.P1. 
ployee’s 


illness, allegedly 


Where during an em- — 
resulting 


from a compensable accidental injury, © 


employee received wages in full, wage 


payments were ‘‘voluntary payments” a 
and could not be recovered or credited — 


against amount due employee for per- 
manent disability.—Bobertz v. Hillside 
Tp., 14 A.2d 495, 18 N.J.Mise. 399, re- 
versing determination 9 A.2d 689. 17 N. 
J. Mise. 396, affirmed 15 A.2d 796, 125 
NiJ.L. 321. iy 


§ 586 


N.Y.App.Div. Where city employee, 
who was member of State SN SS 
erv- | 


Retirement System under Civil 
ice Law, was granted a retirement al- 


lowance after sustaining total loss of 


right eye, and thereafter employee ap- 
plied for _workmen’s compensation, 
Industrial Board. should first deter-. 
mine amount of compensation payable 
and then ascertain amount to be cred- 
ited upon the award because of pay- 
ment of pension portion of retirement 
allowance granted employee, but no 
allowance: should be made for that 
portion of retirement allowance which 
was an annuity payable from em- 


ployee’s own accumulated 

tions. Civil Service Law, §§ 62, 63, 
subd. 1; § 67, as amended by Laws 
1925, ¢c. 669; Workmen’s Compensa- 


tion Law, § 1 et seq.—Dalton v. City 
of Yonkers, 29 N.Y.S.2d 42, 262 App. 
Div. 321, reargument denied 30 N.Y.S. 
2d 112, 262 rasa ay 976. 

92 


§ 

Vt. The purpose of Compensation 
Act provision that if death resulting 
from injury occurs after period of dis- 
ability, such period shall be deducted 
from total periods of compensation is 
to allow employer or insurance carrier 
to deduct from compensation periods 
which are provided by act for depend- 
ents any disability compensation pe- 
riods therein provided for the injured 
employee, so that total of both such 
periods shall not exceed total period 
provided by the act to dependent. P. 
L. .6515, 6518.—Laird v. State of Ver- 
mont Highway Dept., 20 A.2d 555, 112 


Vt. 67. 
§ 603 


Tex.Civ.App. ‘he prime object of 


contribu- — 


§ 606 


the Workmen’s Compensation Act is to 

#4 require payment of compensation by 

% the week, unless liability of the insur- 

. ance carrier is redeemed as provided 
. Vernon’s Ann.Civ.St. art. 

8306, §§ 15, 18—Traders & General 

Ins. Co. v. Wilson, 147 S.W.2d 866. 

606 


Tex.Civ.App. The provisions of the 
Workmen’s Compensation Act, permit- 
ting the Industrial Accident Board to 
compel an insurance carrier to re- 
deem its liability by payment of a 
lump sum, apply with equal force to 
courts when an appeal is perfected 
from an award of the board. Vernon’s 
; Ann.Civ.St. art. 8306, §§ 15, 18.—Trad- 

ers & General Ins. Co. v. Wilson, 147 

$.W.2d '866. 

F Tex.Civ.App. 


The award of a lump- 
sum recovery in a compensation case 
vests largely in discretion of trial 
eourt. Vernon’s Ann.Civ.St. art. 8306 
et seq.—United Employers Casualty Co. 
vy. Barker, 148 S.W.2d 260. 
} § 609 
Ariz. “Compensation” awarded un- 
der Workmen’s Compensation Act is 
payment for lost time of injured work- 
man, and award must be on basis of 
monthly payments, and it is only after 
an award of such nature is made under 
statute that Industrial Commission 
may, by virtue of statute, commute 
monthly compensation into’a lump-sum 
«payment under usual rules for ascer- 
taining its present value. Rev.Code 
1928, § 13891 et seq., as amended; $§ 
«1488, as amended by Laws 1939, c. 28, 
 § 6; § 1443.—Paramount Pictures v. In- 
- dustrial Commission, 106 P.2d 1024. 
613 


La.App. The statutory prohibition 
against lump sum settlements of com- 
pensation at a greater rate of discount 
than 8 per cent. applies only in cases 
where parties agree to commute the 
amount payable as compensation to a 
jump sum settlement, and does not 
apply in cases of settlement under a 
compromise arrived at because of a 
dispute between parties as to how 
much may be due or how. long the 
payments may have to continue. Act 
No. 242 of 1928, § 1, subd. 9, p. 362; 
- Act No. 20 of 1914, § 17, as amended 
by Act No. 38 of 1918, § 1—McDaniel 
ve prrcat Southern Lumber Co., 197 So. 
812. ; 
_ Where controversy existed between 
employee and employer and insurance 
carrier with regard to amount of week- 
‘ly wages which employee had received, 
settlement agreement finally arrived 
at was a settlement of disputed matter 
of compensation as expressly authoriz- 
- ed by statute, and was not an agree- 
ment to commute undisputed amounts 
payable as compensation to a lump 
sum settlement subject to prohibition 
- against discounting at a greater rate 
than 8 per cent. Act No. 242 of 1928; 
§ 1, subd. 9, p. ‘3862; Act No. 20 of 
Y 1914, § 17, as amended by Act No. 
- 38 of 1918, § 1.—McDaniel v. Great 
Southern Lumber Co., 197 So. 812. 
_ ex.Civ.App. Where father of de- 
eeased employee was awarded work- 
men’s compensation in a lump sum on 
basis of $9 per week for 360 weeks, 
and 43 weeks had expired at time of 
trial and were due and unpaid, inter- 
est at six per cent. should have been 
added to the amount due, but the re- 
maining 817 weeks at $9 should have 
been discounted at six per cent. com- 
pounded annually. Vernon’s Ann.Ciy. 
St. art. 8306a.—Traders & General Ins. 
Co. vy. Wilson, 147 S.W.2d 866. 


= 615 
2 Tex.Civ.App. In a workmen’s com- 
4 


pensation proceeding, pleadings alleg- 
ing that father of deceased employee 
owned no property, was employed at 
small salary, and was compelled to live 
in cheap boarding house and that if 


compensation were paid in a lump 
sum he would be enabled to procure 
suitable living quarters for himself 


and minor child, were sufficient to sup- 
port lump sum award in preference to 


weekly payments. Vernon’s Ann.Ciy. 
St. art. 8306, §§ 15, 18.—Traders & 
General Ins. Co. y¥. Wilson, 147 S.W. 
2d 866, 


= 
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§ 616 Ak ra 
Pa.Com.Pl. The Workmen’s Compen- 
sation Board may not, especially where 
an answer has been filed, grant a peti- 
tion for commutation of compensation 
without giving the defendant insurance 
earrier an opportunity to be heard, as 
contemplated in § 419 of The Work- 
men’s Compensation Act of June 2, 
1915, P.L. -736, as amended, 77 P.S. 
§ 852, particularly on the question of 
sufficiency of the indemnity safeguard- 
ing the employer’s rights required by 
§ 316 of the act, as amended by the 
Act of June 21, 1939, P.L. 520, 77 PS. 
§ 603—Fulmer y. Safe Deposit & Title 
Guaranty Co., 39 D. & C, 455. 


§ 619° 

Tex.Civ.App. Evidence that deceased 
employee’s allegedly dependent sister 
was a widow with four dependent mi- 
nor children, that she had no other 
income except $45 per month for her 
own labor during eight months of the 
year, that she had bills which she was 
unable to pay, rented a small board 
house, and planned to use lump sum 
award to buy a home for herself and 
family and provide adequate educa- 
tion for children, which she testified 
could not be accomplished through 
weekly payments, warranted verdict for 
sister in a lump sum.—A®tna Casualty 
& Surety Co. v. Dixon, 145 8.W.2d 620, 
error refused. 

Tex.Civ.App. In workmen’s: compen- 
sation proceeding, evidence that father 
of deceased employee was earning 
from $1.25 to $1.50 per day driving 
a taxicab, that he owned no other 
property and that none of his other 
adult children contributed to his sup- 
port or to the support of minor child, 
supported lump sum award in_prefer- 
ence to weekly payments. Vernon’s 
Ann.Ciy.St. art. 8306, §§ 15, 18.—Trad- 
ers & General Ins. Co. v. Wilson, 147 
S.W.2d 866. 


§ 620 

Tex.Civ.App. Submitting to the jury 
in a compensation case the question 
whether a lump sum should be award- 
ed is a matter which rests largely 
within the discretion of the trial court. 
—/®tna Casualty & Surety Co. v. Dix- 
on, 145 S.W.2d 620, error refused. 


§ 623 
Tex.Civ.App. Where jury found that 
employee’s total disability would last 
400 weeks, entry of a lump-sum settle- 
ment in favor of employee was re- 
versible error, since such judgment can 
be entered only where death or total 
permanent incapacity is shown to have 
resulted from the injury, and a find- 
ing that “total disability’? would last 
400 weeks is not tantamount to a 
finding of ‘total permanent disability.” 
Rey.St.1925, art. 8306, § 15.—KFederal 
Underwriters Exchange y. Hightower, 
142 S.W.2d 963, error dismissed, judg- 
ment correct. 
§ 625 


Tex.Civ.App. Where jury found that 
employee’s total disability would last 
400 weeks, entry of a lump-sum set- 
tlement in favor of employee was re- 
versible ‘error, since such judgment 
ean be entered only where death or to- 
tal permanent incapacity is shown to 
have resulted from the injury, and a 
finding that “total disability” would 
last 400 weeks is not tantamount to 
a finding of “‘total pérmanent disabil- 
ity.” . Rev.St.1925, art. 8306; § 15.— 
Federal Underwriters Wxchange _ y. 
Hightower, 142 S.W.2d 963, error dis- 
missed, judgment correct. 

Tex.Civ.App. In suit by. ecompensa- 
tion claimant to set’ aside an award 
of Industrial Accident Board in favor 
of insurer, jury’s finding in favor of a 
lump sum settlement was not: so con- 
trary to weight of evidence ag to in- 
dicate passion or prejudice on part of 
jury. Vernon’s Ann,Ciy.St. art. 8306 
et seq.—Traders & General Ins. Co. v. 
Boyd, 146 S.W.2d 488, error dismissed, 
judgment correct. 

Tex.Civ.App. Where insurance car- 
rier alleged that it was improperly de- 
nied opportunity to prove that em- 
ployee was not a prudent person and 
hence was not entitled to compensation 
in a lump sum, but record revealed on- 


NN ae 


ly a statement dictated into the 1 
by counsel for carrier to effect that 


rier could prove that employee had 


been arrested for intoxication and fined, 
without a showing of how it was in- 
tended to prove the assertion, assign- 
ment could not be considered for want 
of a proper bill of exceptions.—Hart- 
ford Accident & Indemnity Co. v. Stan- 
ley, 148 S.W.2d 856, error dismissed, 
judgment correct. 


: § 626 

N.J.Dept.Labor. An employer’s pay- | 
ment of compensation to employee for 
over 21 weeks of temporary disability 
under compromise settlement of his 
claim for compensation under Work- 
men’s Compensation Act, without de- 
termination of issues on merits, was 
not an admission of liability for com- 
pensation. N.J.S.A. 34:15-1 et seq.— 
Pitrillo v. Stubenvoll Trucking Co., 18 
A.2d 563, 19 N.J.Misc. 186. 


§ 627 

Ga.App. While provisions of Work- 
men’s Compensation. Act will be liber- 
ally construed in order to effect henefi- 
cent purposes of the act, the section 
providing penalties against employers 
will be strictly construed. Code 1933, 
§ 114-603.—Petty. v. Mayor, ete, of 
College Park, 11 S.E.2d 246. 

The section of Workmen’s Compen- 
sation Act providing for penalties for 
failure to comply with sections relating 
to insurance has no application to mu- 
nicipalities, since section imposing pen- 
alties implies that there shall be an 
opportunity on part of employer to 
make an election as to whether he 
shall come under act and such privilege 
is denied municipalities. Code 19338, §§ 
114-109, 114-603.—Petty v. Mayor, ete., 
of College Park, 11 S.H.2d 246. 


§ 628 

Ariz. The state compensation fund is 
a “public fund” as against everybody 
except employers and employees, as to 
whom it is a “private trust fund” to be 
administered for their use and benefit 
by Industrial Commission. Code 1939, 
§ 56-920.—Industrial Commission  y. 
School Dist. No. 48 of Maricopa Coun- 
ty, 108 P.2d 1004. 

Mass. A fund created by proposed 
law for paying of workmen’s compen- 
sation, for paying expense of adminis- 
tering fund, for creating catastrophe 
surplus and for setting up and main- 
taining reserves, by payment into such 
fund of premiums by employers and 
accretions thereto, was not part of 
“general revenue’ of Commonwealth, 
though paid into state treasury. G.L. 
(Ter.Md.) ¢.152; § 1° et seq.—In’ re 
Sate of the Justices, 84 N.E.2d 


Wash. The purpose of the Compen- 
sation Act is to provide compensation 
for workmen injured in extrahazardous 
occupations, as defined in the act, and 
the funds created by the act, together 
with the revenues by which they are 
sustained, are trust funds devoted to 
the special purposes designated by the 
act. Rem.Rev.Stat. § 7673 et seq.— 
Mason-Walsh-Atkinson-Kier Co. v. De- 
partment of Labor and Industries, 105 
Pi20.'832, 

Though the accident fund created by 
the Compensation Act is a ’trust fund,” 
administered by the state for the bene- 
fit of injured workmen, it is in no 
sense a “private fund,’ so that no ap- 
propriation is necessary to permit re- 
covery of excess premiums paid into 
the accident fund, its character as a 
“public fund” being indicated by the 
provision of the Compensation Act that 
industrial insurance premiums shall be 
paid “into the state treasury” for the 


accident and medical aid funds. Rem. 
Rev.Stat. §§ 7673 et seq., 7676.—Ma- 
son-Walsh-Atkinsun-Kier Co. vy. De- 


partment of Labor and Industries, 105 
P.2d 9832. 

Premiums paid by employers as con- 
tributors to the accident fund created 
by the’ Compensation Act are not held 
in trust for the employers, but are 
held in trust for the workmen entitled 
to the benefits of the Compensation 
Act. Rem.Rev.Stat. § 7673 et seq.— 
Mason-Walsh-Atkinson-Kier Co. y, De- 


except employers and employees, as to 
whom it is a “private trust fund” to be 
administered for their use and benefit 


by Industrial, Commission. Code 1939, 
§ 56-920.—Industrial Commission of 
Arizona v. School Dist. No. 48 of Mari- 
copa County, 108 P.2d 1004. 

“Mass. A proposed law creating 
state insurance fund to provide for 
workmen’s. compensation would not 
create a “private corporation”, nor 
“eorporation” of any kind, but would 
create “governmental instrumentality”, 
board of trusteés of state insurance 
fund, within one of the twenty de- 
partments, department of industrial 
-aecidents, in which executive and ad- 
ministrative work of Commonwealth 
is organized as required by constitu- 
tional amendment. G.L.(Ter.Ed.)  e. 
152, § 1 et seq.; Const. Amend. art. 
66.—In re Opinion of the Justices, 34 
N.E.2d 527. 

If proposed state insurance fund 
eonstituted a governmental instrumen- 
tality, trustees, including director, be- 
ing ‘public officers” appointed by Gov- 
ernor with advice and consent of 
council, could under statute be_re- 
moved in like manner. G.L.(Ter.Ed.) 
-¢. 30, § 9—In re Opinion of the Jus- 
tices, 34 N.H.2d 527. 

Wash. Though the accident fund 
created by the Compensation Act is a 
“trust fund,’ administered by the state 
for the benefit of injured workmen, it 
is in no sense a “private fund,’ so 
that no appropriation is necessary to 
permit recovery of excess premiums 
paid into the accident fund, its charac- 
ter as a “public fund” being indicated 
by the provision of the Compensation 
Act that industrial insurance premiums 
shall be paid ‘into the state treas- 
ury”’ for the accident and medical aid 
funds. Rem.Rey.Stat. §§ 7673 et seq., 
7676.—Mason-Walsh-Atkinson-Kier Co. 
vy. Department of Labor and Industries, 
105 P.2d 832. 


§ 63 

Ariz. The governor of the state can- 
not question orders of the industrial 
commissioners made for conduct of 
their business as insurance carriers and 
an order fixing classifications and rates 
is final in absence of fraud or mis- 
take, or appeal. Code 1939, §§ 56-907, 
56-908, 56-914, 56-916.—Holmes v. Os- 
born,#115 ;P.24.:7%5. 

N.D. The relationship between a life 
insurance company licensed to sell life 
insurance in North Dakota and solicit- 
ing agents appointed by company to 
solicit insurance on commission basis 
under agency contracts providing that 
agents were to be governed by rules 
adopted by company to comply with 
statutes was that of ‘employer’ and 
“independent contractors” and _ agents 
were not “employees” within Compen- 
sation Act, where agents were not oth- 
erwise restricted regarding manner and 
_imethod of performing their work, and 
company was concerned only. with re- 
sults of agents’ efforts, and hence com- 
pany was not bound to pay assess- 
ments computed by Workmen’s Com- 
pensation Bureau on commissions paid 
to agents. Comp.Laws 1913, §§ 4853, 
4855: - Supp.1925, §§ 4853, 4854a2; 
Comp.Laws Supp.1925, §§ 396a1-396a33, 
as amended.—Mutual Life Ins. Co. of 
New York v. State, 298 N.W. 773. 


§ 631 ) 
General Appropriation 
Act appropriating specified amounts 
for, among other things, “refunds’’ is 
not sufficiently broad to cover claims 
of employers for excess premiums paid 
by them as contributors to the accident 
fund created by the Compensation Act. 
Laws 1939, p. 945; Rem.Rev.Stat. § 
7673. et 
Kier Co. v. Department of Labor and 
Industries, 105 P.2d 832. f 
The fact that the language of the 
General Appropriation Act. providing 
for refunds and for appropriation from 
the accident fund for claims, awards, 
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‘and other expenses provided by law 


may be doubtful and ambiguous with 
respect to the items intended to be 
covered by specific appropriation does 
not permit an inference that the Leg- 
islature intended thereby to provide 
for refunds to employers of excess 
premiums paid as contributors to the 
accident fund created by the Compen- 
sation Act, Laws 1939, p. 945; Rem. 
Rev.Stat. § 7673 et seq.—Mason-Walsh- 
Atkinson-Kier Co. vy. Department. of 
Labor and Industries, 105 P.2d 832. 

When the General Appropriation Act 
is read, as it must be, in the light of 
the prescribed object of the Compensa- 
tion Act, the language of the General 
Appropriation Act providing for re- 
funds and for appropriation from the 
accident fund for claims, awards, and 
other expenses provided by law must 
be interpreted as referring to the pay- 
ment of “claims and awards, and other 
expenses” arising out of injuries re- 
ceived by workmen who are under the 
act, and not as including “refunds” 
to employers for excess premiums paid 
as contributors to the accident fund 
created by the Compensation Act. 
Laws 1939, p. 945; Rem.Rev.Stat. § 
7673 et seq.—Mason-Walsh-Atkinson- 
Kier Co. v. Department of Labor and 
Industries, 105 P.2d 832. 


Recovery of excess premiums paid 
by employers as contributors to the 
accident fund created by the Compen- 
sation Act could not be had under the 
General Appropriation Act, if at all, 
in absence of an appropriation, on 
ground that the money was unlawfully 
exacted to the extent of the excess 
payments and that the excess amounts 
never became a part of the state funds. 
Laws 1939, p. 945; Rem.Rev.Stat. 
7673 et seq.—Mason-Walsh-Atkinson- 
Kier Co. y.. Department of Labor and 
Industries, 105 P.2d 832. 

Though the accident fund created by 
the Compensation Act, is a “trust 
fund,’ administered by the state for 
the benefit of injured workmen, it is 
in no sense a ‘private fund,’ so that 
no appropriation is necessary to permit 
recovery of excess premiums paid into 
the accident fund, its character as a 
“public fund” being indicated by the 
provision of the Compensation Act that 
industrial insurance premiums shall be 
paid “into the state treasury” for the 
accident and medical aid funds. Rem. 
Rey.Stat. §§ 7673 et seq., 7676.—Ma- 
son-Walsh-Atkinson-Kier Co. vy. De- 
partment of Labor and Industries, 105 
P.2d 832. 

The constitutional provision that no 
moneys shall ever be paid out of the 
treasury of the state, or any of its 
funds, or any of the funds under its 
management, except in pursuance of 
an appropriation by law, precludes re- 
covery by employers of excess pre- 
miums paid by them as contributors 
to the accident fund created. by the 
Compensation Act in absence of an ap- 
propriation. Rem.Rey.Stat. §§ 7673 et 
seq., 11002, 11015; Const. Amend. 11.— 
Mason-Walsh-Atkinson-Kier Co. vy. De- 
partment of Labor-and Industries, 105 
P.2d 832. 


Even though it be assumed that ex- 
cess premiums paid by employers as 
contributors to the accident fund cre- 
ated by the Compensation Act -consti- 
tuted a trust fund for the employers, 
a legislative appropriation would ney- 
ertheless be a prerequisite to their re- 
payment. Rem.Rey.Stat. §§ 7673 et 
seq., 11002, 11015; Const. Amend, 11. 
—Mason-Walsh-Atkinson-Kier Co. v. 
Department of Labor and Industries, 
105 P.2d 8382. 
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Ariz, The Industrial Commission, 
through attorneys of its own choosing, 
other than attorney general or county 
attorneys acting under his direction, 
could maintain an action to recover 
premiums on workmen’s compensation 
insurance due state compensation fund, 
notwithstanding statutes respecting du- 
ties of attorney general and county at- 
torneys to prosecute actions to recover 
money due the compensation fund and 
providing that attorney general shall be 
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legal advisor of state departments. 
Code 19389, §§ 4-503, 56-904, 56-920, 
56-969.—Industrial Commission Vv. 
School Dist. No. 48 of Maricopa Coun- — 
ty, 108 P.2d 1004. ries bes 
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Ariz. The law itself determines lia- 
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, 
bility of the Industrial Commission to — — 
officers and employees of municipalities, — a8 
and no written policy evidencing fact 


of insurance was required to be issued 
by the commission. Code 1939, §§ 56- 
935, 56-936, 56-941.—Butler v. Indu 
uel Commission of Arizona, 111 Pu 


zi 8 635 ie | 
Mich. Where Workmen’s Compensa-— ( 
tion Act did not require that notice of aia 
cancellation of insurance policy include _ 
number thereof, inclusion in notice — 
of cancellation of erroneous number of 
policy was “surplusage’, and notice 
otherwise sufficient terminated policy in 
State Accident Fund so as to free State 
Accident Fund from any liability for 
accidental injuries subsequently oceur- 
ring. Comp.Laws 1929, :§ 8460,—Lash | 
v. Coffee Cup Cafe, 296 N.W. 649, 296 
Mich. 470. ay as 


f 
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App.D.C. Under Longshoremen’ 
Compensation Act, an order of Deputy 
Commissioner” requiring employer to 
pay $1,000 into special fund established 
by act is a “compensation order” with- 
in provision that if not in accordance 
with law a compensation order may 
be suspended or set aside through in 
junction proceedings brought by par 
in interest against Deputy Commission 
er. Longshoremen’s and Harbor Work. 
ers’ Compensation Act §§ 21(b), 44, | : 
U.S.C.A. §§ 921(b), 944—Swofford — 2a ieee 
International Mercantile Marine Co., 113. 


PIza i179: 
In determining whether _ 


could recover such amount, even though 
employer failed to avail itself of statu- 
tory remedy,-a review aS authorized by * 
act would embrace question whether 
Deputy Commissioner could order pay- 


(a, b, d), 33 as amended, 44(c) (1), 3 
U.S.GA. §§ 921(a, b, d), 933, 944(e) (1) 
—Swofford y. International Mercantile 
Marine Co., 113 F.2d 179. Lae 
An employer which paid $1,000 t 
special fund as required by Deput 
Commissioner on ground that ‘there i 
no person entitled to compensation” — 
which Commissioner found that de- 
ceased left a widow who elected to pur-— 
sue her remedy against third party 
wrongdoer, could not maintain action to — 
recover such money from government, 
where employer failed to avail itself of 
statutory remedy provided by Long- 
shoremen’s Compensation Act, Long- 
shoremen’s and Harbor Workers’ Com- 
pensation Act §§ 21 (a, -b, -d), 33): as) 
amended, 44(c) (1), 33 U.S.C.A. §§ 921 © 
(a, b,.d), 988, 944(c) (1).—Swofford y. — 


International Mercantile Marine Co., 
113 F.2d 179. 
N.Y. Under the Compensation Act 


providing that the employer, or if in- 
sured, his insurance carrier, shall pay 
into special fund for every case of in- | 
jury causing death in which there are 
no persons entitled to compensation, 
where employee of noninsured subcon- 
tractor engaged in a hazardous em- 
ployment sustained fatal injuries, State 
Industrial Board was without author- 
ity to require the general contractor 
to make payment to the three statu- 
tory funds. Workmen’s Compensation 
Law, § 15, subds..8, 9; § 25-a.—Com- 
missioner of Taxation and Finance of 
State of New York y. Riger Bldg. Cor- 
poration, 33 N.H.2d 529, 285 N.Y. : 217, 
reversing 22 N.Y.S.2d 378, 260 App. 
Diy. 358, appeal denied 23 N.Y.S.2d 
832, 260 App.Div. 896. ; 

Under Compensation Act section pro- 
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viding for the payment of compensa- 
tion by general contractor in certain 
instances where employee is injured in 
hazardous employment under subcon- 
tractor, where employee of a nonin- 
sured subcontractor engaged in hazard- 
ous employment sustained injuries and 
died leaving no one legally entitled to 
compensation, general contractor could 
not be required to pay award into 
three statutory funds, since the act di- 
rects only that in certain circumstances 
contractor shall pay ‘‘compensation”’, 
and payment required to be made into 
special funds where there is no per- 
son legally entitled to award is not 
compensation. Workmen’s Compensa- 
tion Law, § 2, subd. 6; § 15, subds, 8, 
9; §§ 25-a, 56.—Commissioner of Taxa- 
tion and Finance of State of New York 
vy. Riger Bldg. Corporation, 33 N.E.2d 
529, +285 N.Y. oy cee ioe 22 “tia 
-$.2d 378, 260 App.Div. , appea - 
nied 23 N.Y.S.2d 832, 260 App.Div. 896. 

N.Y.App.Div. Payments into special 


_ funds as required by the Workmen’s 


Compensation Law in the case of em- 
ployees dying without dependents are 
payments of ‘compensation’ within 
provision requiring a contractor en- 
gaged in hazardous work to pay ‘‘com- 
pensation” to employees engaged there- 
in unless the subcontractor primarily 
liable therefor has secured compensa- 
tion for such employees, and a con- 
tractor may be subjected to liability 
for payment of compensation into the 
~ special funds when an employee of a 
noninsured subcontractor dies without 
dependents, though the law does not 
literally so provide. Workmen’s Com- 
pensation Law, § 15, subds. 8, 9; §§ 
25-a, 56.—Commissioner of Taxation 
and Finance vy. Riger Bldg. Corpora- 
_ tion, 22 N.Y.S.2d 378, 260 App.Div. 358. 
- Appeal denied 23 N.Y.S.2d 832. Ap- 


_ peal granted. 


: N.Y.App.Div. An employer, failing to 
appeal from State Industrial Board’s 
decision denying his application to re- 
view award of death benefits to em- 
ployee’s widow under Workmen’s Com- 
pensation Law or from decision direct- 
ing him to pay into Aggregate Trust 

Fund of State Insurance Fund unpaid 
balance of such benefits after widow’s 
death, though employer had notice of 
hearing for consideration of.such pay- 
ment, was not entitled to refund of 
moneys transferred to such fund.— 
Clark y. Moffitt, 25 N.Y¥.S.2d 802, 261 
App.Div. 1023. 
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Mass. The premiums paid into state 
insurance fund under proposed law 
eould not rightly and in good con- 
science be diverted to any other pur- 
pose than payment of workmen’s com- 
' pensation benefits, payment of expense 
of administering fund, creating of 
catastrophe surplus and setting up 
and maintaining of adequate reserves. 
G.L.(Ter.Hd.) ¢. 152, § 1 et seq.—In re 


Opinion of the Justices, 34 N.H.2d 
527. 
Pa.Com.Pl. Nothing appears in § 306 


(g) of the Act 4 June, 1937, P.L. 1552, 
Article III, 77 P.S. § 652, which re- 
duces the amount or the number of 
weeks of the compensation to which a 
second injury case is entitled, since 
this section merely provides for the 
payment of compensation for the sec- 
ond injury out of the State’s second in- 
jury reserve account, if the account has 
sufficient funds, and for the relief of 
the second injury reserve account from 
the payment of compensation for the 
time during which the award of com- 
pensation for a first injury is in effect 
after the happening of the second in- 
jury.—Hagle v. Reading Co., 33 Berks 
155. 
Under the Act 4 June, 1937, P.L. 
1552, Article III, § 306, 77 P.S. § 511, 
the employer at the time of the sec- 
ond injury is responsible for the pay- 
ment of the total compensation for 
total permanent disability being for 
500 weeks and $30 per month there- 
after for life, but is relieved from such 
payments (a) to the extent and for 
as long as an unexecuted award for 
the first permanent injury is in effect, 
and (b) to the extent that payments 
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are made out of the second injury 
reserve account.—Hagle v, Reading Co., 
33 Berks 155. 

Wash. The industrial insurance ac- 
cident fund constitutes money in the 
treasury of the state, and no disburse- 
ment may be made therefrom without 


a legislative appropriation. Rem.Rev. 
Stat. §§ 7673 et seq., 7676.—Mason- 
Walsh-Atkinson-Kier Co. v. Depart- 


ment of Labor and Industries, 105 P.2d 
832. 

Wyo. The amount allowable by 
statute as fee for compensation claim- 
ant’s attorneys for services in Su- 
preme Court must be paid by claimant 
and is not payable out of compensa- 
tion fund of state. Rev.St.1931, § 124- 
128, as amended by Laws 1987, c. 128, 
§ 8.—In re Iles, 113 P.2d 516. 

Counsel who represented compensa- 
tion claimant in the Supreme Court 
which affirmed judgment awarding 
compensation was entitled to counsel 
fee in the sum of $100, payable only 
by employee and not out of compen- 
sation fund of state. Rev.St.1931, § 
124-128, and as amended by Laws 
eaned 128, § 8—In re Iles, 113 P. 
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Conn. The purpose of statutory no- 
tice of cancellation of workmen’s com- 
pensation policy is to make an authen- 
tic record so that any employee or 
prospective employee might ascertain 
whether employer is insured, and in- 
surer is “estopped” from denying the 
truth of the formal record, regardless 
of whether the employee examined files 
where records were kept. Gen.St.1930, 
Les pak eat oi v. Morganti, 16 A.2d 

Where records which Workmen’s 
Compensation Act requires to be kept 
regarding compensation insurance state 
that workmen’s compensation policy is 
in effect, insurer cannot deny that pol- 
icy is in effect. Gen.St.1930, § 5291.— 
Rossini v. Morganti, 16 A.2d 285. 

Kan. Where employer secured and 
accepted a workmen’s compensation in- 
Surance policy wherein the term of coy- 
erage was antedated a number of hours 
and included time when employee had 
received a serious injury, but such fact 
was fraudulently concealed from insur- 
er, policy was void ab initio and did 
not confer right upon employee to re- 
cover for compensation from insurer 
against which principle of “estoppel” 
could not be invoked. Gen.St.1935, 44- 
501 to 44-565.—Matlock yv. Hollis, 109 
Pie 119, 153 .Kan.\227; 132° A:L.R. 
Mass. An insurer, by electing to in- 
sure employee, consents to procedural 
provisidns of existing Workmen’s Com- 
pensation Law, amended by bill sub- 
jecting non-insuring employer to lia- 
bility in accordance with compensa- 
tion law and to fine for failure to in- 
sure. G.L. (Ter.Hd.) ec. 152, § 1 et seq. 
Saal re Opinion of the Justices, 35 N.H. 


_Mich. Under Workmen’s Compensa- 
tion Act providing that every insur- 
ance company shall in ‘one and the 
Same insurance policy’ insure, cover 
and protect, etc., there can be but one 
policy in force at any time. Comp. 
Laws 1929, § 8460.—ULash v. Coffee Cup 
Cafe, 296 N.W. 649, 296 Mich. 470. 
N.J.Com.Pl. An employer’s work- 
men’s compensation ‘insurance carrier, 
defending injured employee’s suit in 
Workmen’s Compensation Bureau for 
compensation, with full knowledge of 
facts respecting employer’s identity 
and without assent of person named in 
insurance policy as insured employer, 
cannot disclaim liability for compen- 
sation awarded by bureau’s judgment 
on ground that employee’ was em- 
ployed by copartnership, into which 
named insured entered after issuance 
of policy without notice to or ratifica- 
tion by insurance carrier. N.J.S.A. 
34:15-84.—Weir v. New Amsterdam 
Ce, Co., 20 A.2d 12, 19 N.J.Misc. 


A clause in workmen’s compensation 
insurance policy, obligating insurer to 
defend any suits against insured em- 
ployer on account of injuries to em- 
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loyee, though wholly groundless, did 
fee bind insurer to defend insured’s 
injured employee’s suit in Workmen’s 
Compensation Bureau for compensa-— 
tion, regardless of circumstances and 
insurer’s knowledge thereof, so that 
insurer could not disclaim liability for 
compensation awarded by bureau aft- 
er defending such suit with full 
knowledge of facts claimed to show 
that employer was not covered by pol- 
icy at time of accident. N.J.S.A. 34;:- 


'15-84.—Weir v. New Amsterdam Casu- 


alty Co., 20 A.2d 12, 19 N.J.Mise. 342. 

Okl. Where insurance carrier issued 
a policy to copartnership consisting of 
three partners, and one of the part- 
ners thereafter purchased the interests 
of the other two partners, and he and 
two other persons formed a corpora- 
tion for continuation of the business 
under the same name as was used by 
the copartnership, and subsequently 
an employee of the corporation sus- 
tained an accidental injury, and there 
was competent evidence that insurance 
carrier had actual notice of the forma- 
tion of the corporation, but that insur- 
ance carrier failed to give statutory 
notice of cancellation of the policy, 
insurance carrier would be deemed to 
have recognized that the policy was 
in full force and was liable for amount 
of compensation awarded to injured 
employee.—Tri-State Casualty Ins. Co. 
v. Bowen, 113 P.2d 981. 

Tex.Civ.App. The fact that insur- 
er, which issued compensation policy 
to city, made payment to injured em- 
ployee in consideration of a compro- 
mise settlement of his claim, was not 
an “admission” by insurer that em- 
ployee was accidentally injured in the 
course of employment, and insurer was 
not precluded from denying in action 
for death of that employee that he re- 
ceived accidental injuries in the 
course of employment.—Great Amer- 
ican Indemnity Co. v. Blakey, 151 S. 
W.2d 318, error dismissed, judgment 
correct. 
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N.Y.City Ct. Where corporation 
which. had contracted with United 


States government for construction was 
unable to complete contract and surety 
on performance bond took over control 
of the corporation in such manner as to 
strip it of all its assets and undertook 
performance of the contract but lost 
money thereon, surety was liable to 
workmen’s compensation and liability 
insurer, on theory of ‘‘quasi-contract,” 
for premiums on policies issued to the 
original contractor pursuant to statute. 
Workmen’s Compensation Law, § 1 et 
seq.; 40 U.S.C.A. § 270—Royal In- 
demnity Co. v. Sol Lustbader, Ine., 26 
N.Y.S.2d 328. 

8.D. Even though county had power 
to enter into agreement with federal 
government regarding work relief proj- 
ect, county did not incur any liability 
under Workmen’s Compensation Act to 
relief workers, since the relief workers 
were not “employees” of the county, 
Ao ee the county was .bene- 
fited by the project and, therefore, the 
county was not liable for premiums 
on workmen’s compensation policy is- 
sued to protect county from liability 
under the Workmen’s Compensation Act 
to the relief workers. SDC 64.0101 et 
seq.; Laws 1939, ce. 28—South Dakota 
Hmployers Protective Ass’n vy. Coding- 
ton County, 298 N.W. 674. 

Where county was not liable under 
Workmen’s Compensation Act to relief 
workers working on project for benefit 
of county under an agreement with 
federal government, 1939 statute val- 
idating contracts between county and 
relief agencies of federal government 
did not impose liability upon county 
under the Workmen’s Compensation 
Act and, therefore, county was not li- 
able for premiums on policy issued to 
protect county from liability under the 
Workmen’s Compensation Act to the 
relief workers. SDC 64.0101 et seq.; 
Laws 1939, c. 28.—South Dakota Hm- 
ployers Protective Ass’n yv, Codington 
County, 298 N.W. 674. ; 

§ 646 
An employee, 


N.J.Com.Pl. injured ' 


whi e g rollers in sliding 
_ door, was entitled to enforcement of 
judgment, allowing him compensation 
under Workmen’s Compensation Act, 
against employer’s insurance carrier, 
as against contention that he was en- 
gaged in carpenter work outside scope 
of insured’s business, described in pol- 
icy aS painting, decorating and _ inci- 
dental shop work. N.J.S.A, 34:15-84, 
34:15-87.—Weir v. New Amsterdam 
a elty. Co., 20 A.2d 12, 19 N.J.Misc. 


N.C. Where school janitor whose 
regular compensation was paid in part 
by State School Commission and in 
part by city board of education was 
engaged at time of his injury in ex- 
tra maintenance work for which he was 
paid by city board, indorsement at- 
tached to policy issued by board’s in- 
surance carrier lessening carrier’s  lia- 

. bility where employee receives remuner- 
ation from state was inapplicable. Code 
1939, § 8081(h) et seq.—Casey vy. Board 
of Education of City of Durham, 14 S. 
Hi2d 853, 219 N.C." 739. 

Pa.Super. The court cannot alter 
the unequivocal language of workmen’s 
compensation policy, and thereby en- 
large its scope. 40 P.S. §§ 441, 811.— 
Cocecaro vy. Herman Coal Co., 20 A.2d 
916, 145 Pa.Super. 81. 

Tex.Civ.App. An employer of labor 
can obtain workmen’s compensation in- 
surance on one separate class or group 
of employees separately employed and 
engaged, but he may not discriminate, 
and if one class or group is separately 
employed and insured, it must clearly 
appear.—Federal Underwriters Bx- 
change vy. Stricklin, 151 S.W.2d 612, 
error dismissed, judgment correct. 


That notice given to compensation in- 
surance carrier stated occupation of 
claimant as “truckman’’, while claimant 
at time of injury was engaged as mule- 
skinner, assisting in moving an oil well 
derrick, did not establish that claimant 
was not covered by compensation in- 
surance policy, where it appeared that 
claimant had worked on trucks and 
skinned mules while engaged by em- 
ployer, and that on occasion of claim- 
ant’s injury employer was using both 
trucks and teams.—Federal Underwrit- 
ers Exchange vy. Stricklin, 151 S.W.2d 
612, error dismissed, judgment correct. 
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Mass. Where employee suffered 
three successive injuries to his back 
within period of coverage of different 
insurers, later insurer would be requir- 
ed to pay compensation if, there was 
any causal relation between injury sus- 
tained by employee during its coverage 
and a subsequent total disability, even 
though earlier injuries were also con- 
tributing causes.—Borstel’s Case, 29 N. 
H.2d 130. 

Mass. If an employee received a per- 
sonal injury arising out of and in 
course of his employment, insurer that 
was on risk at such time was liable to 
make compensation for subsequent in- 
eapacity if there was any causal rela- 
tion between such injury and the sub- 
sequent incapacity, even though an 
earlier injury was also a contributing 
cause or even the major contributing 
ecause.—Blanco’s Case, 33 N.H.2d 313, 
808 Mass. 574. 

Mich. Where claimant sustained ac- 
cidental injury to his back, for which 
compensation was paid, and _ after 
claimant returned to work he sus- 
tained a second accident which caused 
his back, at the point of the previous 
injury, to strike an iron pipe, totally 
disabling claimant, the second acci- 
dent was an “independent intervening 
force” which caused the total dis- 
ability, and insurer which paid com- 
pensation for the first injury and was 
not the employer’s insurance carrier 
at time of second. accident was not 
liable for the total disability, and the 
employer which was self-insurer at 
time of second accident was alone lia- 
ble therefor.—Brinkert v. Kalamazoo 
Vegetable Parchment Co., 296 N.W. 
301, 297 Mich. 611. 

N.J.Dept.Labor. A milk truck driver 
who fell on December 14, 1937, while 
earrying a case of milk and who in- 
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treated at insurance carrier’s hospital 
for such injury, and who was thereafter 
continually obliged to wear a leather 
strap or support for his wrist, and 
whose hand continued to be weak until 
it “gave way” on July 17, 1939, while 
performing his accustomed work of 
earrying several milk bottles, sustained 
on December 14, 1937, but not on July 
17, 1939, a compensable ‘accident’ 
“arising out of and in the course of em- 
ployment,” and hence the employer's 
insurance carrier on December 14, 1937, 
and not another insurance carrier on 
July 17, 1939, was liable for compensa- 
tion. N.J.S.A. 34:15-1 et seq.—Quinn v. 
Henry Becker & Son, 21 A.2d 617, 19 
N.J.Mise. 508. 

N.Y.App.Div. The carrier of the in- 
surance when claimant became disabled 
from an occupational disease contracted 
more than five months previously was 
properly held liable for the award, 
rather than the carrier insuring the em- 
ployer when the disease was contracted. 
—Lanzetta v. Allied Decorating Co., 
24 N.Y.S.2d 829, 261 App.Div. 861, 
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Conn, Where on August 1, 1938, no- 
tice was sent to insured employer that 
workmen’s compensation policy would 
be canceled on August 11, 1938, but 
by reason of mistake of clerk in insur- 
er’s home office notice of cancellation 
sent to workmen’s compensation com- 
missioner stated that cancellation would 
be effective on August 18, 1938, the pol- 
icy covered injuries sustained by. an 
employee on August 12, 1938, in view of 
statute regarding cancellation. Gen.St. 
1930, § 5291.—Rossini v. Morganti, 16 
A.2d 285. 

The’ purpose of statutory notice of 
eancellation of workmen’s compensation 
policy is to make an authentic record 
so that any employee or prospective 
employee might ascertain whether em- 
ployer is insured, and insurer is “es- 
topped” from denying the truth of the 
formal record, regardless of whether 
the employee examined files where rec- 
ords were kept. Gen.St.1930, § 5291.— 
Rossini vy. Morganti, 16 A.2d 285. 

La.App. Where employer had iden- 
tical coverage against compensation 
claims under two insurers, and em- 
ployer and one of insurers urged the 
other to cancel its policy, but policy 
was not canceled until after it had 
expired on its face, at which time a 
valid claim existed in employee, such 
other insurer was not prejudiced and 
did not suffer any loss by reason of 
request to cancel policy and accept- 
ance by employer of returned premium, 
and hence employer and other insurer 
were not “estopped’”’ to assert liability 
of insurer whose policy was allegedly 
eanceled to pay its share of judg- 
ment recovered by employee. Act No. 
20 of 1914, as amended.—Brownfield v. 
Southern Amusement Co., 198 So. 670, 
annulled 198 So. 656, 196 La. 73. 

Where corporate employer’s agent, 
who canceled compensation insurance 
after employee’s injury and after ex- 
piration of the policy on its face, was 
without authority to cancel the insur- 
ance, the cancellation was not binding 
upon employee, employer, or second 
insurer, and insurer was liable on its 
alleged canceled policy. Act No. 20 
of 1914, as amended.—Brownfield_v. 
Southern ,Amusement Co., 198 So. 670, 
annulled 198 So. 656, 196 La. 73. 

Mich. Whether compensation insur- 
er is entitled to cancellation of certifi- 
cate on ground of fraud or mistake 
may be determined in a court of equity, 
since it is within province of equity to 
cancel. instruments which may ‘annoy 
and harass until their validity is deter- 
mined. Comp.Laws 1929, § 8455.— 
Michigan Mut. Liability Co. v. Baker, 
294 N.W. 168, 295 Mich. 237. 

Where there would be some insurer 
against which award could be entered 
after cancellation of compensation in- 
surance certificate allegedly filed with 
Department of Labor and Industry by 
mistake, and workman was not left 
unprotected between time certificate 
was issued and effective date of can- 
cellation, court of equity did not de- 
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part from equitable principles in can- 
celling the certificate—Michigan Mut. 


Liability Co. vy. Baker, 294 N.W. 168. 


295 Mich, 237. 

Okl. Where an employer having a 
compensation policy on file with the 
Industrial Commission took out an- 
other policy and filed it with the com- 
mission, effective date of cancellation 
of first policy under agreement with 
insurer was June 1, 1940, but insurer ' 
did not file notice of cancellation with 


the commission until June 6, 1940, the — 


commission properly directed payment 
of an award for a compensable injury 
sustained on June 3, 1940, to be made — 
by both insurers. 85 OkI.St.Ann. § 64. 


—Tri-State Casualty Co. y. Speer, 115 


P.2d 130. 


The provision of the Compensation . 


Act stating that no insurance policy 
issued under the act shall be cancelled 
until notice of intention to cancel shall 
be filed in the office of the Industrial 
Commission 1 


is mandatory and must — 


be strictly complied with in order to | 


effect cancellation of the policy, in so 
far as the rights of employees and 


the jurisdiction of the Commission are 
concerned. 
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N.Y.App.Div. Where 
that owner, contractor, and insurance 
agent understood that contractor was 
also building a silo, that every work- 
man on barn job was to be eovered 
by workmen’s compensation policy, 


that agent visited job and suggested J 
pro rata cancellation as soon as barn 


was completed, that insurer furnished 
owner with usual notice for posting, 
that estimated total annual remunera- 
tion included labor cost of barn and 


premium was accepted with full knowl- 
edge of fact, Industrial Board was jus- 


tified in reforming policy so as to in- 
clude contractor as insured 
Workmen’s Compensation Law, § 1 et 


2d 945, 262 App.Div. 309. 

The Industrial Board hag power to 
grant reformation of insurance policy. 
Workmen’s Compensation Law, § ‘ 


1 Ct. a 
seq.—Haskell v. Hitchcock, 28 N.Y.S.2d_ a 


945, 262 App.Div. 309. 
§ 651 

La.App. Where two 

each issued policies covering compensa- 


tion claims against employer and _ nei- Baa 
ther policy had been canceled but both 


were in effect at time of employee’s ac- 
cidental injury, employee was entitled 
to judgment in solido against both in- 


surers, and liability of each insurer, 


as between themselves, for only half 
of the judgment was a matter of ad- 
justment between insurers. Act No. 20 
of 1914, as amended.—Brownfield vy. 


Southern Amusement Co., 198 So. 670, ae r 


annulled 198 So. 656, 196 La. 73. 
La.App. Where injured workman 

was an “independent contractor’ with 

respect to alleged employer, though ~ 


employer took out compensation in-- 
Surance, and had no cause of action 
for compensation against employer, 
workman had no eause of action 
against employer’s insurer. Act No. 
85 of 1926, mene Act No. 20 of 
1914, § 38, subd. 8.—Rutland y. Gen- 


eral Accident Fire & Life Assur. Cor- 
poration, Limited, of Perth, Scotland, 
200 So. 486. j 

N.J. The words ‘‘directly liable’, in 
statute requiring construction of work- 
men’s compensation insurance policy as 
providing that, on employer’s insol- 
vency or bankruptcy, insurance carrier 
shall become directly liable for all com- 
pensation payments due to injured em- 
ployee, mean that proceedings taken ~ 
after employer’s bankruptey to recover 
amounts due must be directly against 
insurance carrier. N.J.S.A. 34:15-86.— 
Belanowitz v. Travelers Ins. Co., 15 
A.2d 745, 125 N.J.L. 301, affirming 10 
A.2d 178, 123 N.J.L. 574, setting aside 
6 A.2d 665, 17 N.J.Misc. 151. 

S.c. An insurance carrier stands in 
shoes of its insured employer, having 
the employer’s rights and being sub- 
ject to his obligations, Act July 17, 


evidence showed © E 


employer. is , 
seq.—Haskell vy. Hitchcock, 28 N.Y.S. a 


jf vot 
insurers had — 


a 

AP 
1g 
% 
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1935, 39 St. at Large, p. 1231.—Hill 
w. Skinner, 11 S.B.2d 386, 195 S.C. 


w 


; 2 
re, Minn. There is no distinction be- 
a tween the power of the Industrial Com- 
by mission over questions arising under 
re the Compensation Act between an em- 
4 ployee and insurer, or between an em- 


. ployer and insurer for the benefit of 
the employee, and those questions 
: whieh arise directly between employer 
and employee. Mason’s Minn.St.Supp. 
1938, §§ 4272-1 to 4272-10.—Steidel v. 
Metealf, 297 N.W. 324. ¢ 
aka) N.Y.App.Div. The State Industrial 
Board has power to grant a reformation 
of a policy of compensation insurance 
if the record and-evidence which may be 
submitted so warrant. Workmen’s 
Compensation Law, § 1 et seq,—Gelbin 
- y, Metro Goldwyn Mayer Pictures, 24 
 N.Y.S.2d 909, 261 App.Div. 196. 
«Oki. ~The provision of the Compensa- 
tion Act that the State Industrial Com- 
A mission may set down for hearing any 
- elaim for compensation, and after no- 
- tice to the adverse party shall proceed 
to hear and determine the liability of 
the employer and insurance. carrier, 
_ yests the commission with jurisdiction, 
not only to determine the liability of 
an insurance carrier to compensation 
claimant, but to determine whether 
there was a relationship. of employer 
and insurance carrier in effect on date 
of injury. 85 Okl.St.Ann. § 41.—Tri- 
_ State Casualty Ins. Co. vy. Bowen, 113 
~P.2d 981. 5 
|The jurisdiction of the State In- 
dustrial Commission to determine the 
liability of an insurance carrier for a 
compensation claimant’s injury 18 ex- 
elusive, 85 Ok1.St.Ann. § 41.—Tri-State 
Be fOr deans Ins. Co. vy. Bowen, 113 P.2d 
981. 
- - Pa.Com.P1l. The Workmen’s Compen- 
gation Board has no authority, under 
_ The Workmen's Compensation Act of 
June 2, 1915, P.L. 736, as amended, 77 
+ PS. § 1 et seqg., to adjudicate rights 
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ployer and his insurance carrier where 
no interest of the claimant is affected 
_ thereby.—F reking v. Philadelphia Nat. 
Home Show, Inc., 41 D. & C. 414. 
An employer which has paid a 
claimant the compensation to which he 
is entitled under The Workmen’s Com- 


ings.—Freking v. Philadelphia 
_ Home Show, Inc., 41 D. & C. 414 
fee ts § 654 
_—s- Pa.Com.Pl. The Workmen’s Compen- 
- sation Board is an administrative body, 
administering the system of workmen’s 
compensation under regulations estab- 
_ lished by Law.—Wheeler y. National 
_ Nayle Grip Co., 23 Erie 103. 


Nat. 
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Ariz. The Industrial Commission of 

Arizona in making its awards is acting 
as a ‘quasi-judicial body” of limited 

jurisdiction Butler v. Industrial Com- 

mission of Arizona, 111 P.2d 628. 

Ga.App. The Industrial Commission 
created to administer the Workmen’s 
Compensation Act is an?’ ‘“administra- 
tive body”.—Perry v. American Mut. 
Liability Ins. Co., 15 8.H.2d 471. 

Ill, The Industrial Commission is 
an “administrative body” created by 
legislative enactment for purpose of 
administering Workmen’s Compensa- 

: tion Act and is not a “court”, and 
Brat has no inherent powers of court, but 
i Can only make such orders as are with- 

in powers granted to it by General As- 
; sembly. Smith-Hurd Stats. ¢. 48, § 
h 138 et seg.—Michelson y. Industrial 

Rp psions 31 N.E.2d 940, 375 Ill. 


Ind.App. The industrial board, be- 
ing an “administrative body”, is not 
bound by the strict rules of law as to 
admissibility of evidence.—Loucks vy, 
anaond Chain & Mfg. Co., 29 N.H.2d 
‘ 


Mich. The Department of Labor and 
Industry has jurisdiction to determine 
all questions arising under the Com- 


and obligations as between an em-. 
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pensation Law, but is an administra- 
tive tribunal only and not a “court” 
possessing general equitable and legal 
powers. Comp.Laws 1929, 8455.— 
Michigan Mut. Liability Co. y. Baker, 
294 NW 168; 295*Mieh; 237. 

Okl. The State Industrial Commis- 
sion is not a ‘court’ but is an ad- 
ministrative body clothed with quasi 
judicial powers in the administration of 
relief under the Compensation Law. 
85 Okl.St.Ann. § 1 et seq.—Sartin v. 
Moran-Buekner Co., 114 P.2d 938. 

Okl. The Industrial Commission is 
an ‘administrative tribunal’ with lim- 
ited jurisdiction, and its primary pur- 
pose is to adjust speedily settlements 
between injured workmen engaged in 
hazardous employment and their em- 
ployers.—Tri-State Casualty Co. v. 
Speer,'115 P.2d 130. 

Tex.Civ.App. Under Workmen’s Com- 
pensation Act, the Industrial Accident 
Board is intended to be an informal, 
quasi judicial body vested with much 
discretion and given wide latitude in 
arriving at facts in compensation cases, 
and hence a claimant should not be 
held to a rigid rule in making his claim 
for compensation. Vernon’s Ann.Civ.St. 
arts. 8306-8309.—Western Casualty Co. 
v. DeLeon, 148 S.W.2d 446, error dis- 
missed, judgment OE ECh 
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Pa.Super. The Workmen’s Compen- 
sation Board is a continuing adminis- 
trative tribunal, regardless of changes 
in its personnel. 77 P.S. § 1 et seq.— 
Seko v. Hub Knitting Co., 16 A.2d 138. 
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Ariz. Members of the Industrial 
Commission, who were charged with 
inefficiency, neglect of duty, malfeas- 
ance, misfeasance and nonfeasance in 
office and engaging in occupations oth- 
er than their duties as industrial com- 
missioners were entitled to know in ad- 
vance with definiteness and certainty 
what they were charged with in order 
that they might prepare their defenses. 
Code 1939, § 56-901.—Holmes v. Os- 
born, 115 P.2d 775. 

Under statute authorizing the gov- 
ernor to remove members of the In- 
dustrial Commission for ‘inefficiency’, 
“neglect of duty’, ‘‘malfeasance’’, “mis- 
feasance”’ and ‘‘nonfeasance” in office, 
all of the grounds except the first im- 
ply wrongdoing, some act of omission 
or commission in office the law re- 
quired to-be done which was not done 
or if done was done in an unlawful 
manner. Code 1939, § 56-901.—Holmes 
v. Osborn, 115 P.2d 775. 


The statute empowering the governor 
to remove members of the Industrial 
Commission for inefficiency, neglect of 
duty, malfeasance, misfeasance and 
nonfeasance in office enumerates the 
only grounds on which the. governor 
is permitted to remove a commissioner 
and refers exclusively to a member’s 
conduct in his official and not his 
private capacity, so that no act, wheth- 
er forbidden by the Gompensation law 
or other positive statute, is ground for 
removal unless the act so affects the 
member’s conduct in office as to con- 
stitute inefticiency, neglect of duty, mis- 
feasance, malfeasance or nonfeasance in 
the discharge of his official duties. 
Code 1939, § 56-901.—Holmes y. Os- 
born, 115 P.2d 775. 

The statute empowering the governor 
to remove members of the Industrial 
Commission for cause does not provide 
the procedure which the governor shall 
follow and he may therefore adopt any 
method, however arbitrary, that he 
wishes, but his jurisdiction to remove 
Gepends on evidence to sustain the 
grounds, or one of the grounds, of re- 
moval specified in the statute. Code 
1939, § 56-901.—Holmeg y. Osborn, 115 
P.2d 775, 

An industrial commissioner who at 
or about the time he took office re- 
signed as president of corporation of 
which he was sole stockholder but 
remained aS member of board of di- 
rectors and who thereafter left man- 
agement of ‘corporation to a general 
manager and superintendent was not 
guilty of ‘‘nonfeasanece in office’ ‘or 
“neglect of duty” which would warrant 
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his removal, notwithstanding that cor- 
poration was allegedly commissioner’s 
alter ego, or that commissioner was 
paid large dividends by the corpora- 


tion. Code 1939, § 56-901.—Holmes v. 
Osborn}):115. P/2d¥ 77: 

Industrial commissioner’s alleged 
ownership of cattle ranch -at which 


commissioner spent week-ends in the 
summertime and for which h: made 
advances from time to time but from 
which he received no proceeds was not 
guilty of ‘nonfeasance in office’ or 
“neglect of duty” which would justify 
his removal in absence of showing that 
he neglected to attend his office regu- 
larly during office hours or to perform 
the duties thereof because of such 
ranch ownership. Code 1939, § 56-901. 
—Holmes v. Osborn, 115 P.2d 775. 


Industrial commissioner’s active in- 
terest during political campaign in can- 
didacy of certain individual for office 
of governor was not ground for com- 
missioner’s removal under statutory 
provision against service by a commis- 
sioner on any committee of any politi- 
cal party, Code 1939, § 56-901.— 
Holmes y. Osborn, 115 P.2d 775. 

Charges and finding that industrial 
commissioners were ‘‘inefficient’ \be- 
cause they had not so . familiarized 
themselves with the workmen’s com- 
pensation law and the rules of the 
Industrial Commission as to be able 
to perform efficiently the duties of com- 
missioners were foo general and in- 
definite to form basis of an order of 
removal. Code 1939, § 56-901.—Holmes 
v. Osborn, 115 P.2d 775. 

Where exclusive power to review or- 
ders of the Industrial Commission as to 
classifications and rates of premiums to 
be paid by employers was expressly 
conferred on the courts, orders of the 
commission as to classifications and 
rates of premiums could not properly 
be made a basis for removal of commis- 
sioners by the governor, in absence of 
objection to the order by any employer 
or other interested persons or modifica- 
tion by court order. Code 1939, §§ 56- 
907, 56-908, 56-914, 56-916.—Holmes. vy. 
Osborn, 115 P.2d 775. : 

Alleged failure of industrial commis- 
sioners to revise rates annually was not 
a “neglect of duty” or ‘‘nonfeasance” 
justifying removal. Code 1939, §§ 56- 
901, 56-924—Holmes v. Osborn, 115 P. 
202 0715. 

Evidence did not support finding, as 
ground for removal, that industrial 
commissioners had been lacking in dili- 
gence in their efforts to collect delin- 
quent premiums. Code 1939, § 56-901. 
—Holmes v. Osborn, 115 P.2d 775. 

Where all testimony offered was to 
effect that reserves maintained by in- 
dustrial commissioners were reasonable, 
and excessive reserves, if any, arose be- 
cause of excessive rates, remoyal of 
commissioners by governor could. not 
be justified on ground that commis- 
sioners had maintained excessive re- 
serves. Code 1939, § 56-901.—Holmes 
v. Osborn, 115 P.2d 775. 


Where Industrial Commission had a 
rule requiring employers to make a six. 
months’ deposit of premiums, but in 
case of particular employer which paid 
its premiums monthly in advance and 
which was bonded, the Commission re- 
quired a deposit of only two or three 
months’ premium, the irregularity was 
not ground for removal of commission- 
ers by the governor. Code 1939, § 56- 
901.—Holmes y. Osborn, 115 P.2da’ 775. 

Alleged wrongful acts of industrial 
commissioners in dealings. with injured 
workmen would not justify removal. of 
commissioners by governor, since acts 
arising, out of proceedings before the 
Industrial Commission are reviewable 
by the courts but are not within juris- 
diction of governor in absence of cor- 
rupt action by the commissioners.. 
Code 1939, § 56-901.—Holmes. vy. Oxg- 
born, 115 P.2d 775. 

Hyidence would not sustain finding, of 
governor, as ground for removal of in- 
dustrial commissioners, that Industrial 
Commission had expended from the 
compensation fund moneys in excess of 
amounts required properly to adminis-- 


eh eel Be bk sia 


/ 


‘Holmes vy. Osborn, 
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‘fixed for their services, 


*ture has conferred on it. 


Ags eee er Act. Code 1939, 
4 56- MO Holmes: v. Osborn, 115 P. od 


UTR. 
A finding by the governor that ex-, 


‘penses of the Industrial Commission 
had increased out of proportion to the 
increase of business of the Commission 
-and had thus reduced amount availa- 
‘ble to workmen would not justify re- 
moval of commissioners on ground of 
inefficiency, neglect of duty, malfeas- 
-ance, misfeasance or nonfeasance in of- 
‘fice. Code 1939, § 56-901.—Holmnes y. 
Osborn, 115 P.2d 775. 

The award of the Industrial Commis- 
sion, based on the whole record in- 
‘cluding the testimony, was to be ac- 
-eepted as correct rather than prelim- 
inary reports of investigators, in deter- 
mining whether an improper award 
justifying removal of commissioners 
had been made. Code 1939, § 56-901.— 
Holmes vy. Osborn, 115 P.2d 775. 

Evidence would not justify removal 


of industrial commissioners by govern- 


or on ground that employee of an unin- 
sured employer had been paid an award 
which was charged against the liability 
policy of another employer. Code 1939, 
saa ges Seas v. Osborn, 115 P.2d 
‘ . 
Misappropriating workmen’s compen- 


*-sation funds is ground for removal of 


industrial commissioners by governor 
tbut mere omissions or _ irregularities 
are insufficient. Code 1939, § 56-901.— 
ae Pd * Ts. 


Okl. Since the compensation act 
provides that on appeal three of the 
‘commissioners of the state industrial 
commission constitute a majority au- 
thorized to hear a compensation appeal, 
it was not error for trial commis- 
sioner and two others to hear compen- 
‘sation proceeding on appeal. 85 OkI. 
St.Ann. 77.—Osborne v. State Indus- 
trial Commission, 112 P.2d 384. 

Pa.Com.PIl. Appeals to the Work- 
men’s Compensation Board may prop- 
erly be heard by one member thereof.— 
Hall v. Alvin, 41 D. & C. 429, 3 Mon- 
roe, Lb: R279. 
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Ariz. Where the Governor approves 
the employment of persons by the In- 
dustrial Commission and the compen- 
sation fixed for their services as pro- 
vided by statute, the approval extends 
beyond his term into that of his suc- 
cessor and until changed by the con- 
current action of the commission and 


the Governor. Code 1939, § 56-905.— 
MecGinness vy. Hunt, 111 P.2d 65. 
Where the Governor approves the 


employment of persons by the Indus- 
trial Commission and the compensation 
and men and 
women are employed under that ap- 
proval and render services, neither the 
Governor nor his successor has any 
power to stop their pay. Code 1939, § 
56-905.—McGinness v. Hunt, 111 P.2d 


‘65. 
Ariz. Employees of the Industrial 
Commission whose employment and 


‘compensation have once been approved 
by the Governor are entitled to be 
paid their salaries without submission 
‘by the commission of such employment 
and salaries to each incoming governor 
for his approval. —Industrial Commis- 
sion. Vv. Hunt, 111 P.2d 67. 
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Mich. The Department of Labor and 
Industry has jurisdiction to determine 
all questions arising under the Com- 
pensation Law, but is an administra- 
tive tribunal only and not a “court” 
possessing general equitable and legal 
powers. Comp.Laws 1929, § S455 
Michigan Mut. Liability Co. v. Baker, 
294 NCW. 168, 295 Mich. 237. 

Mo. The Workmen’s Compensation 
Commission must find its authority to 
make awards in the compensation act. 
Mo.St.Ann. § 3299 et seqg., p. 8229 et 
seg.—Soars v. Soars-Lovelace, Inc., 142 
S.W.2d 866. 

The Workmen’s Compensation Com- 
mission, like other administrative tri- 
bunals, is a creature of the Legisla- 
¢4ure and has no jurisdiction or au- 
thority except that which the Legisla- 
Mo.St.Ann., 
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§ 3299 et seq., p. 8229 et. seq. —Soars 
v. Soars-Lovelace, Inc., 142 S.W.2d 866. 

N.C. Industrial Commission, viewed 
as a court, is one of limited jurisdic- 
tion.—Chadwick v. North Carolina De- 
partment of Conservation and Devel- 
opment, 14 §.B.2d 842, 219 N.C, 766. 


Okl. While Industrial _Commission 
is tribunal of limited jurisdiction, its 
jurisdiction, within limitation  pro- 


vided, is exclusive and it may proper- 
ly look to Workmen’s Compensation 
Act for purpose of determining its 
jurisdiction. 85 Okl.St.Ann. § 1 et 
seq.--Schuermann vy. Hacker Mill & 
Elevator Co., 113 P.2da 389. 

Okl. The Industrial Commission is 
an “administrative tribunal’ with lim- 


.ited jurisdiction, and its primary pur- 


pose is to adjust speedily settlements 
between injured workmen engaged in 
hazardous employment and their em- 


ployers.—Tri-State Casualty Co. v. 
Speer, 115 P.2d 130. 
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Cal.App. The Industrial Accident 


Commission has exclusive jurisdiction 
to determine the compensation benefits 
to employees injured in the course of 
their employment, but the findings of 


the commission are reviewable by the 
eourts. St.1937, p. 269,- § 3600.— 
Coy 109 Pd 
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N.Y. The right to compensation for 
injuries sustained by an employe is a 
right created by statute, and the In- 
dustrial Board is the only tribunal 
with authority to hear and determine 
the claim for compensation in the first 
instanee. Workmen’s Compensation 
Law, § 20.—Powers v. Porcelain In- 
sulator Corporation, 32 N.H.2d 790, 285 
N.Y. 54. 

Okl. While Industrial Commission 
is tribunal of limited jurisdiction, its 
jurisdiction, within limitation  pro- 
vided, is exclusive and it may proper- 
ly look to Workmen’s Compensation 
Act for purpose of determining its 
jurisdiction. 85 Okl.St.Ann. § 1. et 
seq.—Schuermann v. Hacker Mill & 
Elevator Co., 113 P.2d 389. 
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Mo. The authority conferred on the 
Workmen’s Compensation Commission 
by the compensation act cannot be en- 
larged by the commission’s own hold- 
ings of waiver, estoppel, or even by 
contract. Mo.St.Aun., § 3299 et seq., p. 
8229 et seq.—Soars vy. Soars-Lovelace, 
Inc., 142 S.W.2d 866. 

N.C. In workmen’s compensation 
proceeding, defect arising from failure 
to show that ‘employer had as many as 
five men in its employment related to 
the subject matter, and jurisdiction 
could not be conferred by agreement or 
waiver. Code 1939, § 8081(h) et seq.— 
Chadwick v. North Carolina Depart- 
ment of Conservation and Development, 
14 S.H.2d 842, 219 N.C. 766. 
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Cal.App. Where employee’s adminis- 
tratrix, suing employer and others in 
state superior court-2nder Federal Eim- 
ployers’ Liability Act for death of em- 
ployee, alleged that employee was em- 
ployed in interstate commerce and de- 
fendants admitted such allegation by 
not denying it, such allegation was not 
adjudicated or determined, and hence 
judgment for defendants based on 
failure to prove negligence was not “res 
judicata” that employee was engaged 
in interstate commerce, so as to bar-re- 


covery of workmen’s. compensation. 
Federal Employers’ Liability Act 45 U. 
S.C.A, bl ete sequy. Stlon7T;; pi 83l5 


Code Civ.Proc. § 1911,—Schumacker v. 
Industrial Accident Commission, 115 P. 
2d 571. 

In absence of contrary showing on 
face of record, it must be presumed 
that judgment for defendants decided 
every allegation in plaintiffs’ complaint 
against them and in favor of defend- 
ants, in determining effect of judgment 


in subsequent workmen’s compensation - 


proceeding against defendants on issue 
of employee’s employment in interstate 
commerce, as alleged by plaintiffs in the 
former suit and not denied by defend- 
ants.—Schumacker v. Industrial Acci- 
dent Commission, 115 P.2d 571. 
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Where administratrix, suing employer — 
and others in state superior court under. 
Federal Employers’ Liability Act for 
employee’s death, alleged that employee | 
was employed in interstate commerce, 
and such allegation was not denied. but 
judgment was rendered for employer 
and others on ground that negligence 
was not shown, there was no “estoppel” 
against administratrix from contending 
in subsequent workmen’s compensation — 
proceeding that employee was employed — 
in intrastate commerce.—Schumacker 7 
2a br Accident Commission, 115 P, 
N.J.Dept.Labor. Only so much of 
third-party recovery as equals the 
workmen’s compensation due one may — 
be employed in arriving at the base for 
computing employer’s credit. N.J.S.A 
2:47-4, 34:15-1 et seq., 34:15-13(g, h), 
34 :15-40.—D’Amore v. ‘City. of Pebca St = } 
21 A.2d 630, '19 N.J.Mise. 532. j 
Pa. A decision that employee was 
barred by failure to exercise ordinary — 
care from recovering for injuries was 
without prejudice to his right to pre- 
sent a claim under the ee 
Compensation Law. 77 P.S. § 1 et seq. © 
—Bailey v. Alexander Realty ep 20 
A.2d 754, 342 Pa. 362 rr 
§ 668 ; 
Ariz. The power granted to Industri 
al Commission to employ attorneys con- 
fers on Commission the right to use yt: gi 


with the state compensation fund, or i 
its defense when sued, and the Com 
mission may also call upon attorney 
general, when Commission desi 


mission v. School Dist. No. 48 of M vals 
copa County, 108 P.2d 1004. 

Minn. The Industrial Commission 
may apply equitable principles in de- 
termining questions committed by ae 
Legislature to its determination by | 
Compensation Act. inn, 
Supp.1938, §§ 4272-1 to 4272-10.— 
del v. Metcalf, 297 NOW. 324-5 — : 

OKI. The Industrial Commission — is” 
an “administrative tribunal” with Jim-_ 
ited jurisdiction, and its primary pur 
pose is to adjust speedily settlements 
between injured workmen engaged in 
hazardous employment and their em-— 
ployers.—Tri-State Casualty | Cay 
Speer, 115 P.2d 130. 

Pa.Super. 


in a compensation case. : 
seq.—Wilbert v. Commonwealth 0 

Pennsylvania Second Injury. Reserve 
FLA eaer 17 A. 2d F325 143 Pa. Super 


Tex.Civ.App. Under Workmen’s 
Compensation Act, the Industrial Acci-_ 
dent Board is intended to be an in-— 
formal, quasi judicial body vested 
with much discretion and given wide 
latitude in arriving at facts in compen: 
sation cases, and hence a claimant 
should not be held to a rigid rule in 
mmaking his claim for compensation. 
Vernon’s Ann.Civ.St. arts. 8306—8309. 
—Western Casualty Co. v, DeLeon, 148 
S.W.2d 446. ‘ 

The Industrial Accident Board is 
bound to discover claimant’s injuries 
at hearings in compensation proceed- 
ings, and the fact that claimant se- 
cures services of an attorney before 
board does not lessen board’s duty to 
arrive at facts, since the law does not 
contemplate that an injured employee 
must secure services of an attorney -be- 
fore board. Vernon’s Ann,Civ.St. arts. 
8306-8309.—Western Casualty ae Vv. 


DeLeon, 148 S.W.2d 446. 
8 669 
Ariz. Under provisions of Workmen’s 


Compensation Act, the Industrial Com- 
mission is authorized to make rules ‘ 
regulating the presentation of claims 
and procedure thereon, as commission 
may deem proper. Code 1939, § 56-904. 
—Hershkowitz v. Arizona Highway De- 
partment, 109 P.2d 46. 

Okl. The right of appeal, provided 
by statute, from order, decision or 
award ot trial commissioner in work- 
men’s compensation cases to State In- 
dustrial Commission en bane can not be 


os 


another subscriber’s 


-ployers and employees, 


§ 669 


hampered, delayed, impeded or defeat- 
ed by any rule of the State Industrial 
Commission, which contravenes the 
statute or imposes other and different 
requirements from those prescribed by 
statute. 85 Okl.St.Ann. § 77, subd. 9. 
—Lewis v. Sinclair Prairie Oil Co., 114 
P.2d 462. 

W.Va. The state compensation com- 
missioner’s rule that any subscriber 
who purchases or otherwise acquires 
operations shall 
assume and be liable for all charges on 
claims of predecessor subscriber, re- 
sulting from awards made after date 
of acquisition, was authorized under 
section of compensation act authoriz- 
ing commissioner to adopt regulations 
with respect to collection, maintenance, 
and disbursement of compensation 
fund. Code 1931, 23-3-1.—Martin v. 
State Compensation Com’r, 11 S.H.2d 
750, 131 A.L.R. 1356. mae 

The state compensation commission- 
er’s rule that any subscriber who pur- 
chases or otherwise acquires another 
subscriber’s operations shall assume 
and be liable for all charges on claims 
of predecessor subscriber does not con- 
flict with section of compensation act 


providing for imposition of rates to be 
paid by subscribers to compensation 
fund, since the statute applies to the 


fixing of rates in the first instance, and 
the rule is an attempt to insure col- 
lection of rates thus imposed. Code 


1931, 23-2-4.—Martin vy. State Compen- 


‘sation Com’r, 11 S.H.2d 750, 131 A.L. 
(1356 


Re 

The fact that one subscriber to com- 
pensation fund, nder circumstances 
bringing him within application of 
state compensation commissioner’s rule 
that any subscriber who purchases or 


otherwise acquires another subscriber’s 


operations shall assume and be liable 


- for all charges on claims of predecessor 


subscriber, is required to assume li- 
ability ‘thereunder, while as to others 
in same class, such circumstances do 
not develop, does not amount to “dis- 
crimination,’ and therefore the fact 
that one employer may never be re- 
quired to assume and pay compensa- 
tion for injuries sustained by an em- 
ployee of a predecessor, does not re- 
lieve others who are required to do so. 
Code 1931, 23-2-4.—Martin v. State 
Compensation Com’r, 11 8.H.2d 750, 131 
A.L.R. 1356. 

The maintenance of a compensation 
fund is all-important, both for em- 
and hence a 
general rule reasonably adopted to that 


- end, and otherwise legal, will not be 


set aside because it would appear to 
work a hardship in an individual case. 
—Martin vy. State marc usstion Com’r, 


11 S.H.2d 750, 131 A.L.R. 1356. 
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Mich. Where the Department of La- 
bor and Industry found that employee 
obtained information from employer’s 
physician that he had a weakness on 
his right side and with full knowledge 
of his condition signed a waiver of 
a bilateral inguinal hernia in accord- 
ance with statute, and department 
treated weakness as equivalent of her- 
nia, made an order approving waiver, 
and found that approval was not 
brought about by fraud, coercion, or 
mistake, the department properly de- 
nied an award of compensation, as 
against contention that an aggravation 
of an existing hernia by accident was 
compensable notwithstanding an ap- 
proved waiver under statute. Pub.Acts 


1937, No. 61, § 2, subd. 28; 14, as 
added by Pub.Acts 1937, No. 264.— 
Barry v. Briggs Mfg. Co., 295 N.W. 


AY 
589, 296 Mich. 137. 
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Ariz. Where employer who did not 
carry compensation insurance paid 
premiums on an accident policy under 
which employee was beneficiary, and 
employee after sustaining compensable 
injury in consideration of the payment 
of weekly benefits under policy and 
payment of hospital and medical ex- 
penses by employer released employer 
and insurer from all claims for injury 
resulting from accident and employee 
thereafter obtained compensation award 
which was recorded in Superior Court 


<a. ws .. jm UN 
i 


and on which execution was issued, em- 
ployer could not enjoin collection of 
award on ground that it had already 
been paid since employee received ben- 
efits by virtue of the policy and agree- 
ment to pay medical expenses and_not 


under the compensation law. Code 
1939, §§ 56-932,  56-947.—Alabam 
ake Lines y. Chateau, 114 P.2d 


N.J.Dept.Labor. Where widow and 
ten children survived deceased employee 
but only widow and four children were 
allowed. workmen’s compensation as 
total dependents, and recovery was 
thereafter had from third-party tort- 
feasors responsible for employee’s death 
in which widow and all ten children 
were entitled to share, only such por- 
tion of the recovery to which the widow 
and the four children were entitled 
eould be used as a base for computing 
the employer’s credit in reduction of 
liability for workmen’s compensation. 
N.J.S.A, 2:47-4, 34:15-1 et seq., 34:15- 
13(g, h), 34:15-40.—D’Amore v. City 
ae ti 21 A.2d 630, 19 N.J.Misc. 


Where no application had been made 
for an order of distribution of work- 
men’s compensation payments, it must 
be assumed in determining credit due 
to employer by reason of third-party 
recovery that widow and four children 
were entitled to share in payments 
equally for the respective periods speci- 
fied in the award. N.J.S.A. 34:15-1 et 
seq.—D’Amore vy. City of Newark, 21 
A.2d 630, 19 ace Ee 532. 


Fla. The provision of Workmen’s 
Compensation Act that if some person 
other than employer is liable for dam- 
ages, employee may elect by giving 
notice to the employer and commis- 
sion to receive compensation or to re- 
cover damages against such third per- 
son, the word “elect” does not have 
the meaning which it frequently has 
of indicating a choice between two in- 
consistent remedies. Acts 1935, e. 
17481, § 39(a), as amended by Acts 
1937, c. 18413, § 14.—Sweat y. Allen, 
200 So. 348. 

Ind.App. Under Workmen’s Compen- 
sation Act, where injury for which 
compensation is sought was caused by 
a third party, injured employee may 
proceed either against the third party 
or against his employer, but he may 
not collect damages from both. Burns’ 
Ann.St.1933, § 40-1213.—State Highway 
Commission v. Wilhite, 29 N.W.2d 327. 

N.Y.App.Div. Where claimant filed a 
claim for compensation for death of 
her husband together with a notice of 
election to bring a third-party action 
against a railroad company, and claim- 
ant recovered a judgment against rail- 
road company but had been unable to 
collect on it, although over five years 
had elapsed since entry thereof, because 
railroad company had filed a petition 
for reorganization under Bankruptcy 
Act, compensation insurance carrier was 
not excused from paying compensa- 
tion by mere recovery of a judgment by 
the claimant, and insurance carrier 
would be ordered to make compensa- 
tion payments upon claimant’s assign- 
ing her judgment to insurance carrier 
to the extent of the compensation pay- 
ments. Workmen’s Compensation Law, 
§ 1 et seq.; Bankr.Act, § 77, 11 US. 
C.A. § 205.—Gelbin v. Metro Goldwyn 
Mayer Pictures, 24 N.Y.S.2d 909, 261 
App.Div. 196. 

N.Y.Sup. The purpose of: provision 
in Workmen’s Compensation Law relat- 
ing to third-party actions by injured 
employees, as between employee and 
employer or compensation carrier, is to 
require injured employee to commence 
third party action within the required 
time and to give notice thereof as there- 
in prescribed. Workmen’s Compensa- 
tion Law, § 29.—McCue v. J. F. Shea 
Co.,, 24 N.Y.S.2d 307, 175- Mise. 557, 
RP aeee 24 N.Y.S.2d 130, 260 App.Div. 


Vt. Under Compensation Act, if in- 
jury is one creating liability in person 
other than employer, the employee can 
elect to take an award of compensation 
or to proceed against third person, put 
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he ie 


he cannot have the benefit of both rem- 
edies. P.L. 6509 
of Verniont Highway Dept., 
555, 112 Vt. 67. 
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Fla. Where employee injured by 
third person gave no notice of election 
to recover damages against such third 
person, acceptance from such third 
person of sum less than the compen- 
sation allowable and release of such 
third person did not affect right of 
employee to compensation or right of 
employer and insurance carrier against 
third person for damages. Acts 1935, 
e. 17481, § 39(a), as amended by Acts 
1937, ce. 18413, § 14.—Sweat v. Allen, 
200 So. 348. : i 

A third person’s settlement with 
workman subject to Workmen’s Com- 
pensation Act cannot be taken as an 
“acknowledgment of legal liability”, 
and the release and settlement is not 
an “adjudication of legal liability” of 
such third person nor evidence of it. 
Acts 1935, ce. 17481, § 39(a), as amend- 
ed by :Acts 1937, e@.. 18413,..§ 14.— 
Sweat yv. Allen, 200 So. 348. 

Ind.App. Where amount received by 
injured employee as consideration for 
release executed to third party who 
caused injury was compensation for 
damages to employee’s personalty only, 


20 A.2d 


employee was not precluded from pro- - 


ceeding against the employer under 
Workmen’s Compensation Act. for com- 
pensation for personal injuries. Burns’ 
Ann.St.1933, § 40-1213.—State Highway 
Commission v. Wilhite, 29 N.H. 327. 
N.J.Dept.Labor. Where net allow- 
ance received by claimant under set- 
tlement of claimant’s common-law ac- 
tion against a third party exceeded the 
amount of compensation to which 
claimant was entitled from employer, 
employer was released from liability 
to claimant on account of accident, 
and claimant’s petition for’ compensa- 
tion would be dismissed. N.J.S.A. 
34:15-40.— Rosa v. Kaplan, 19 A.2d 
202, 19 N.J.Mise. 300. 
N.Y.App.Div. A third party action 
was not settled in violation of Work- 
men’s Compensation Law, so as to pre- 
vent claimant from receiving an award 
for deficiency, where judgment in third 
party action indicated that parties 
agreed as to liability of defendants and 
that thereupon trial court assessed the 
damages. Workmen’s Compensation 
Law, § 29.—Tubis v. H. Weaderhorn, 
tee 22 N.Y.S.2d 331, 260 App.Div. 
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Colo. The provision in the Work- 
men’s Compensation Act relating to 
right of action against third party tort- 
feasors contemplates that if employee 


elects to sue a third party, he may then 


recover from compensation insurance 
carrier only the deficiency between 
judgment thus procured and _ the 
amount of compensation benefits ‘to 
which he is entitled, and that if after 
an award of compensation the carrier 
shall, as a statutory assignee of the 
claim, sue and recover more than the 


erson, 114 P.2d 278. 

Fla. The provision in Workmen’s: 
Compensation Act requiring that the 
employee give notice of his election 
to sue third party was for the pro- 
tection of employer who could take 
steps to see that an adequate recoyery 
was obtained, and in such event the 
recovery or settlement inures to em- 
ployer’s benefit. 


N.Y.App.Div. The state 
board in computing the 
weeks during which payment of work- 
men’s compensation should be suspend- 
ed because of recovery had in an action 
against a third party, properly deduct- 
ed amount paid to claimant’s attorney, 
in the third party action on ground 
that such amount had not been actually 
collected by claimant.—Borgio y. Hege- 
man Harms Corporation, 
826, 262 App.Div. 921. 


industrial 


, 6511.—Laird v. State — 


number of” 


28 N.Y.S.2d. 


¥ 


a 
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__Pa.Super. Where widow’s husband 
was killed in Florida accident under 
circumstances entitling husband’s de- 
pendents to compensation and, after 
widow and minor children were award- 
ed compensation from husband’s em- 
ployer, widow recovered judgment for 
death of husband in her action against 
third party, brought pursuant to Flor- 
ida statute covering claims for death 
caused by negligence, and amount re- 
ceived by widow under compromise set- 
tlement of judgment exceeded amount 
of compensation award, the husband’s 
employer was not entitled to ‘“subroga- 
tion’ for compensation awarded to 
children, since under Florida law chil- 
dren had no interest in widow’s action 
or judgment therein. 12 P.S. §§ 1601- 
1603; 77 PS. § 671; Comp.Gen.Laws 
Wla.1927, §§ 7047, 7048.—Kelly v. Ochil- 
tree Hlectric Co., 14 A.2d 351, 140 Pa. 
Super. 265. 

Where only benefit that minor chil- 
dren of deceased employee, who was 
killed in Florida accident, might derive 
from -action by employee’s widow 
against third party for employee’s death 
arose from widow’s obligation to main- 
tain and educate children, the benefit 
did not ‘constitute a “right = *.'* 
against such third person’ which was 
subject to subrogation in favor of de- 
ceased’s employer who paid compensa- 
tion to widow for employee’s death or 
which might be treated as an advance 
payment by employer on account of 
future installments of compensation 
awarded to children. 77 P.S. § 671; 
Comp.Gen.Laws Fla.1927, §§ 7047, 7048. 
—Kelly v. Ochiltree Electric Co., 14 A. 
2a 351, 140 Pa.Super. 265. 


Where deceased employee’s minor 
children were not represented in trial 
of widow’s action under Florida law 
against third party for death of hus- 
band or in a compromise agreement 
settling such action, and no guardian 
had been appointed for children when 
agreement was made, agreement did not 
“estop”. children from claiming that de- 
ceased’s employer against which an 
award of compensation had been made 
for employee’s death, was not entitled 
to subrogation to extent of _compensa- 
tion awarded children. 77 P.S. § 671; 
Comp.Gen.Laws Fla.1927, §§ 7047, 7048. 
—Kelly v. Ochiltree Electric Co., 14 A. 
2d 351, 140 Pa.Super. 265. 
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N.Y.App.Div. The State Industrial 
Board properly deducted a proportion- 
ate share of attorney’s fee from com- 
pensation claimant’s share of recovery 
in third party action before determin- 
ing the deficiency compensation payable 
to the claimant. Workmen’s Compen- 
sation Law, § 29, subd. 4.—Curtin v. 
City of New York, 29 N.Y.S.2d 153, 
262 App.Div. 918. 
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N.J.Dept.Labor. A New Jersey resi- 
dent who was employed as a truck driv- 
er in New York under contract of hiring 
which was made in New York, and 
who was injured in New York, was pre- 
cluded from making claim under New 
Jersey Compensation Act, even if con- 
tract extended to work both in New 
York as well as New Jersey, where em- 
ployee received compensation under the 
New York Workmen’s Compensation 
Act, and hence made an “election” to 
proceed under the New York Act. N.J. 
S.A. 34:15-1 et seq.; Workmen’s Com- 
pensation Law N. Y., § 1 et seq.— 
Ritenour v. Creamery Service, 17 A.2d 
283, 19 N.J.Mise. 82. 

N.J.Dept.Labor. Where claimant was 
“an employee of a New Jersey company 
when injured in a North Carolina cor- 
poration’s plant, and contract of em- 
ployment was made in New Jersey, 
claimant’s execution of an agreement, 
which was approved by North Carolina 
Industrial Commission without adjudi- 
eation of claim, and receipt of volun- 
tary compensation payments thereunder 
from corporation’s insurance carrier, 
did not amount to an “election of reme- 
dies” or “estop’’ claimant from main- 
taining a subsequent claim for com- 
pensation in New _ Jersey. N.J.S.A. 
34:15-1 et seq —Miller vy. National 
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cre Co., 18 A.2d 847, 19 N.J.Misc. 
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Tex.Civ.App. Where insurance carrier 
made payments to claimant voluntarily 
and not by reason of any agreement be- 
tween the parties or in settlement of 
the claim, and claimant refused to ac- 
cept award of $12 per week, claimant’s 
acceptance of 32 weekly payments on 
the basis of $12 a week did not bar him 
from establishing and being awarded 
compensation at the rate of $18 per 
week.—Federal Underwriters Exchange 
v. Skinner, 146 S.W.2d 325, error dis- 
missed, judgment correct. 


j 686 

Ariz. The fact that for many years 
the Industrial Commission collected 
premiums from city of Tucson based 
upon city manager’s salary, which ex- 
ceeded $2,400 per year, did not “estop” 
commission from denying that manager 
was protected by Compensation Act be- 
cause manager was an officer of the 
city receiving salary in excess of 
$2,400 per year. Code 1939, $§ 56-928, 
56-929, 56-935, 56-936, 56-941; Const. 
art. 18, § 8—Butler v. Industrial Com- 
mission of Arizona, 111 P.2d 628. 

Kan. An interstate railroad by filing 
report of accident with Workmen’s 
Compensation Commissioner and fur- 
nishing medical and hospital attention 
to injured employee was not “estopped” 
from denying Commissioner’s jurisdic- 
tion or from asserting that Federal Em- 
ployers’ Liability Act controlled. Fed- 
eral Employers’ Liability Act, 45 U.S.C. 
A. § 51 et seq.; Gen.St.1935, 44-501 et 
seq., 44-557.—Krouse v. Lowden, 109 P. 
2d 138, 153 Kan. 181. 

Ky. The only exception to require- 
ment that provisions of Workmen’s 
Compensation Act must be accepted 
in writing by employee in order to 
give compensation board jurisdiction is 
where the employee, under belief that 
he is under the act, is led to act to 
his detriment by his employer, and 
under such circumstances, the doctrine 
of “estoppel” applies and employer 
is “estopped” to deny that employee 
had signed the compensation register. 
Ky.St. § 4957.—Boone v. Willett Dis- 
fing Co., 147 S.W.2d 698, 285 Ky. 
Where employee concededly did not 
sign compensation register accepting 
provisions of compensation act, al- 
though employee asked foreman about 
signing the register and foreman in- 
formed employee that those in charge 
of register were absent, that employee 
should go to work and that someone 
would bring the register around later, 
and it was not shown that employee 
under belief that he was under the 
act, was led to act to his detriment 
by his employer, employer was _ not 
“estopped” to deny that employee 
signed compensation register in com- 
pliance with act. Ky.St. § 4957.— 
Boone v. Willett Distilling Co., 147 
S.W.2d 693, 285 Ky. 353. 


N.Y. The Industrial Board could 
consider defense of noncoverage, offered 
in original proceeding directly against 
insurance carrier, while adjudication of 
the claim was still within jurisdiction 
of Industrial Board, notwithstanding 
carrier’s failure to show at hearing be- 
fore referee that coverage had ceased, as 
against contention that carrier was bar- 
red by “estoppel” from asserting the 
defense. Labor Law, § 19; Workmen’s 
Compensation Law, §§ 238, 123.—Levine 
v. Comet Painting & Decorating Co., 31 
N.H.2d 198, 284 N.Y. 359, reversing 15 
N.Y.S.2d 632, 258 App.Div. 832. 
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Ind.App. A stipulation entered into 
between employer and employee more 
than two months after accident recit- 
ing that employee’s temporary total 
disability ended on a certain date, and 
that such temporary total disability 
would be the only disability result- 
ing from the injury, was not viola- 
tive of statute against the making of 
any contract to relieve employer of 
an obligation of the Workmen’s Com- 
ensation' Act. Burns’ Ann.St. § 40- 
215.—Corr v. Trustees’ of Indiana 
University, 34 N.H.2d 136. 
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the length of time for which dis- 
ability compensation shall be paid 
cannot be determined in the first in- 
stance, employer and employee can, 
with consent of Industrial Board, 
agree later upon proper time when 
compensation shall terminate, and in 
absence of fraud, mistake or over- 
reaching, such agreement will stand 
until modified by appropriate proceed- 
ing under provision 
Compensation Law giving board con- 
tinuing jurisdiction over each case on 
account of a change : 
Burns’ Ann.St. § 
Trustees of Indiana University, 34 N.- 
B.2d 136. ; 

La.App. Fairness of compromise of 
claim for compensation stands on situa-_ 
tion existing when compromise was 
made and not on subsequent events. 
Act No. 20 of rages 17, as amended by 
Act No. 38 of 1918.—Puchner v. Em- 
ployer’s Liability Assur, 


Corporation, 
199 So. 799. 4 


La.App. The Employers’ Liability ie 


Act does not abridge right of persons 
to compose their differences through — 


the agency of a compromise, but rec- — 


ognizes importance of such liberty of 
action as is authorized and encouraged 
by general laws. Act No. 38 of 1918, 
p. 59, § 173); Act No; 242 of 11926yupse 
362, § 8, subd. 9; 
3071.—Haglin v. Sou 
poration, 200 So. 63. 
Pa.Super. Where employer recog- 
nized validity of open agreement for 
compensation by voluntarily making 
payments thereunder for period of six 
months, employer was not in a posi- 
tion to successfully attack agreement — 
on ground that it was executed less 


than 10 days after alleged injury in — 
violation of Workmen’s Compensation — 


Act. 77 PS. 731.—Pooler vy. Gras- 


Super. 553. 


§ 690 ek 
La.App. The statutory prohibition fo: 


against lump sum settlements of com- 
pensation at a greater rate of discount 
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Where, from the nature of the case, _ 


in Workmen’s _ 


in conditions. — 
40-1410.—Corr v. — 


Rev.Civ.Code, art. — 
thern Kraft Cor- — 


ee, 


selli Chemical Co., 16 A.2d 655, 142 Pay 
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than 8 per cent. applies only in cases  _ 


where parties agree to commute the 
amount payable as compensation to a 
lump sum settlement, and does not 
apply in cases of settlement under a 
compromise arrived at because of a 
dispute between parties as to how 


much may be due or how long the © 


payments may have to continue. Act 
No. 242 of 1928, § 1, subd. 9, p. 3623. 
Act No. 20 of 1914, § 17, as amended 
by Act No. 38 of 1918, § 1.—McDaniel 
v. Great Southern Lumber Co., 197 
So. 812. ‘ 

Where controversy existed between 
employee and employer and insurance 
carrier with regard to amount of week- 
ly wages which employee had received, 


settlement agreement finally arrived at — 


was a settlement of disputed matter of. 
compensation as expressly authorized 
by statute, and was not an agreement 
to commute undisputed amounts pay- 
able as compensation to a lump 


sum settlement subject to prohibition — 


against discounting at a greater rate 
than 8 per cent. Act No. 242 of 1928, 
§ 1, subd. 9, p. 362; Act No. 20 of 
1914, § 17, as amended by Act No. 
38 of 1918, § 1.—McDaniel v. Great 
Southern Lumber Co., 197 So. 812. 
La.App. Where both insurer and em- 
ployee believed that employee who had 
until then received full compensation 
had completely recovered, compromise 
and settlement for $500 of compensation 
claim was binding as against contention 
that no ‘‘dispute” existed. Act No. 20 
of 1914, § 17, as amended by Act No. 
38 of 1918.—Puchner v. Employer’s Lia- 
bility Assur. Corporation, 199 So. 799. 
La.App. Where issues in dispute 
between employee’s widow and employ- 
er were the validity of marriage be- 
tween employee and widow and the 
amount to which widow was entitled, 
an agreement whereby widow agreed 
to accept a certain sum and agreed 
that employer and its compensation 
insurer should not be liable for more 
was a “compromise” and was not a 
“lump-sum settlement” ‘within Hm- 
ployers’ Liability Act which prohibits 
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; the making of lump-sum settlements 
at a discount in excess of 8 per cent. 
; per annum. Act No. 242 of 1928, p. 
| 362, §$ 8, subd. 9; Rev.Civ.Code, art. 
3071.—Eaglin v. Southern Kraft Cor- 
poration, 200 So. 63. 
§ 691 
Pa.Com.Pl. An agreement between 
claimant’s deceased husband, a regis- 
tered engineer, casually employed by 
a borough, with an insurance carrier 
and the borough under the workmen’s 
compensation act for the payment of 
; compensation, was not conclusive in a 
- c¢ompensation proceeding, where the 
borough was interested only in the end 
result, and was not clothed with. the 
i right to control the manner in which 
. the work was to be accomplished. It 
had the right to raise the question that 
he was not an employee at the time he 
was injured.—Higley v. Greentree Bor- 
ough, 89 P.L.J. 319. 
eeu 
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N.M. A settlement agreement in com- 
_ pensation case bearing approval of dis- 
trict judge after filing with clerk and 
being given a number on civil docket 
sufficiently complied with statute. Comp. 
St.1929, § 156-124.—In re Tocci, 112 
 P.2d 515, 45 N.M, 133. 
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Ariz. Where employee who was ben- 
f eficiary under an accident policy pre- 
-miums of which were paid by employer 
released employer and insurer from all 
claims for a compensable injury, release 
_ did not affect employee’s right to an 
_ award of compensation where the re- 
lease was not approved by Industrial 
-Commission.—Alabam Freight Lines y. 
Chateau, 114 P.2d 233. 
_. Ky. Where no claim is pending be- 
fore Workmen’s Compensation Board, 
filing of settlement and release forms 
with board is not “mandatory”. Ky. 
— St. § 49381.—Langhorne & Langhorne 
Co. v. Newsoimne, 148 S.W.2d 684, 285 
GPO Ky. 519, 
Where no claim for compensation had 
‘been filed with Workmen’s Compensa- 
: tion Board by injured employee, pay- 
ment by employer by way of compen- 
sation constituted a ‘voluntary pay- 
“ment”, and receipt executed therefor 
by employee was not a “settlement 
agreement’? required by compensation 
act to be filed with and approved by 
_ board, since there was nothing then 
pending before board concerning which 
~ employer and employee could enter 
§ into a settlement agreement. Ky.St. §§ 
4902, 4931.—Langhorne & Langhorne 
Co. v. Newsome, 148 S.W.2d 684, 285 
ROK Y S19: 
 ‘LaApp. To effectuate a “lump-sum 
settlement” under Employers’ Liability 
Act, the monthly rate of compensation 
and its duration absolute or condi- 
‘tional must have been agreed to by 
parties and approved by court or fixed 
by court after trial, and, even though 
parties are in full accord as to amount 
of payments and term thereof, they 
cannot effect a lump-sum _ settlement 
in absence of judicial sanction, and 
such settlement is in no sense a ‘‘com- 
promise’, since beneficiary gives up 
nothing due to or claimed by him in 
order to have the cash except discount 
‘authorized by statute. Act No. 242 of 
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1928, sp; 362, § 18, subd. 9; | Rev.Ciyv. 
Code, art. 3071.—EHaglin v. Southern 
Kraft Corporation, 200 So. 63. 
§ 695 

N.J.Dept.Labor. The Workmen’s 
Compensation Bureau, in approving 


compromise settlement of employee's 
elaim for compensation for disability 
caused by occupational disease, had no 
authority to bar hearing on merits of 
his case in order to obtain award of 
compensation for full extent of his dis- 
ability. N.J.S.A. 34:15-22.—Horowitz 
vy. Rothenberg Hat Co., 18 A.2d 852, 19 
N.J.Mise. 284. 


Ohio App. A written instrument, 
such as workman’s compensation settle- 
ment agreement drafted by counsel for 
Industrial Commission, is construed 
strongly against party preparing it.— 
State ex rel. Weinberger y. Industrial 
Commission, 35 N.E.2d 861. 
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D.C.La. ‘ 
nary partnership compromised work- 
men’s compensation case against one 
partner but | reserved his rights 
against the other partner, liability of 
such other partner could be for only 
one half of the total compensation for 
the injury. Acts La. No. 20 of 1914, 
as amended; Civ.Code La. arts. 2101, 


2824-2826, 2873, 2874.—Langston  v. 
ied Iron Drilling Co., 38 F.Supp. 
36. 

Idaho. A compensation agreement 


Signed by claimant, employer, the In- 
dustrial Accident Board, and the state 
insurance fund by its manager, con- 
stitutes a decision and award of the 
an 
award by the board.—Department of 
Finance of State v. Union Pac. R. Co., 
104 P.2d,1110. 

Idaho. A compensation agreement 
between claimant, employer, and State 
Insurance Fund, approved by the In- 


‘dustrial Accident Board, has the same 


effect. as an award of the Board, and 
subject to review on appeal is final and 
conclusive as between the parties in 
the absence of fraud, except that it 
may be modified by Board on the 
ground of a. change in conditions. 
Code 1932, §§ 43-1407, 

pantis v. Central Idaho Min. & Mill. 
Co. 106, P.2d,113. 

Idaho. A compensation agreement be- 
tween. claimant, employer, and surety 
approved by the Industrial Accident 
Board has the same effect as an award 
of the board, subject to review on ap- 
peal and in absence of fraud, is con- 
clusive as between the parties, except 
that, on application therefor on the 
ground of change in condition, the 
board may make an award ending, 
diminishing, or increasing the compen- 
sation. previously agreed upon or 
awarded.—Skelly v. Sunshine Mining 
Coy 109) Pi2d 622; 

Iowa. Where employer left the mat- 
ter of settlement to its insurance car- 
rier, it was bound by the result.— 
Dietz v. Farmers Elevator Co. of 
George, 294 N.W. 571. 

La.App. Regardless of prudence or 
imprudence of employee’s widow in 
effecting a compromise for a lump- 
sum payment for death of employee, 
widow’s rights against employer and 
issues between them were concluded 
if compromise was legally effected. 
Act No. 242 of 1928, p. 362, § 8, subd. 
9; Rev.Civ.Code, arts» 3071, 3078+ 
Haglin v. Southern Kraft Corporation, 
200 So. 63. 


La.App. In workmen’s compensation 
suit where defendants contended that 
plaintiff was an independent contractor 
and there was a dispute regarding ex- 
tent of plaintiff's injury and two doc- 
tors reported that plaintiff would be 
disabled at least six months, compro- 
mise settlement based on disability for 
36 weeks, entered into without fraud 
or misrepresentation, was binding on 
plaintiff and precluded him from re- 
covering further compensation. Act 
No. 20 of 1914, § 17, as amended:— 
White v. Osterland & Knight Timber 
Co., 200 So. 674. 

N.J. Where employee was injured 
August 8, 1928, and died November 5, 
1928, and compensation claim was filed 
January 31, 1929, and proceeding re- 
sulted in compromise agreement ap- 
proved by Compensation Bureau, such 
compromise agreement, notwithstand- 
ing bureau’s approval, did not bar a 
determination of the original petition 
on the merits under a petition filed 
June 20, 1939, viewed as one to adjudi- 
cate original petition, since parties were 
disabled from contracting out of the 
statute after the accident. .N.J.S.A. 
34:15-7 et seq.—Stroebel v. Jefferson 
Trucking & Rigging Co., 15 A.2d 805, 
125 N.J.L. 484, affirming 11 A.2d 297, 
124. N.J.L. 210. 

Compromise agreement regarding 
workmen's compensation not being con- 
clusive on parties, notwithstanding 
bureau’s approval, unless agreement 
was consonant with law applicable to 
facts found, the incidental provision 
for discontinuance of the proceeding 
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controversy upon the merits. N.J.S.A. _ 
34:15-7 et seq.—Stroebel y. Jefferson — 
Trucking & Rigging Co., 15 eee 
125 N.J.U. 484, affirming 11 A.2d 297, — 
124. NT. 2106 Hira 

N.J.Dept.Labor, Releases have no 
legal status in a compensation case.— 
Davis v. City of Newark, 17 A.2d 305, 
19 N.J.Mise. 85. : uf 

N.J.Dept.Labor. Where claimant was 
an employee of a New Jersey company 
when injured in a North Carolina cor- 
poration’s plant, and* contract of em- 
ployment was made in New Jersey, 
claimant’s execution of an agreement, 
which was approved by North Caro- 
lina Industrial Commission, and receipt ~ 
of voluntary compensation payments 
thereunder from corporation’s insur- 
ance carrier, did not render claimant's 
right to compensation “res judicata” so 
as to deprive New Jersey courts of 
jurisdiction of subsequent proceedings 
to recover compensation from: New Jer- 
sey company, especially where there 
was no adjudication of claim by North 
Carolina courts or Industrial Commis- 
sion. N.J.S.A. 34:15-1 et seq.; U.S. 
C.A.Const. art. 4, § 1.—Miller. v. Na- 
tional Chair Co., 18 A.2d 847, 19 N.J. 
Mise. 275. 

Statements made in a compensation 
agreement which had been approved 
by North Carolina Industrial Commis- 
sion without a trial or adjudication of 
claim were not “conclusive admissions’’, 
but were merely evidential in claim- 
ant’s subsequent proceedings in New 
Jersey for compensation, ‘and_ state- 
ments could be qualified or contra- 
dicted by parol evidence. N, JS sA. 
34:15-1 et seq.—Miller v. National 
Goa Co., 18 A.2d 847, 19 N.J.Misc. 


N.J.Dept.Labor. The requirements 
of statute, providing that no agreement 
between parties to workmen’s compen- 
sation proceeding for a sum other than 
workmen’s compensation commissioner 
or deputy commissioner finds due shall 
bar determination of controversy on its 
merits or award of different sum, are 
satisfied by nothing short of litigated 
hearing on merits of petitioner’s claim. 
N.J.S.A. 34:15-22— Horowitz vy. Roth- 
enberg Hat ‘Co.,,18 A.2d 852, 19 N.J. 
Mise. 284. 

A disabled employee, 
for compensation under Workmen’s 
Compensation Act within statutory 
limitation period after last date for 
Payment of compensation at his weekly 
rate in amount of compromise cash 
settlement agreement, approved by 
Workmen’s Compensation Bureau with- 
out hearing and adjudication on merits, 
of claim petition originally filed by 
him, was entitled, as matter of right, 
to such hearing and adjudication. N.J. 
S.A. 34:15-22.—Horowitz v. Rothen- 
berg Hat Co., 18 A.2d 852; 19 °N.5. 
Mise. 284, { 

N.M. A release in a compensation 
case pursuant to settlement is subject 
to the common-law rules applicable to 
release of claim for action for damages. 
Te re Toeci, 112. P.2d 515, 45 N.M. 
133: 


filing petition | 


Pa.Super. A final receipt executed 
by employee under an open agreement 
for compensation for total disability 
was, under provisions of Workmen’s 
Compensation Act, prima facie evidence 
of termination of employer’s liability 
to pay compensation under the agree- 
ment. 77 P.S. § 1001.—Coder y. Pitts- 
burgh Des Moines Steel Co., 16 A.2u 
662, 142 Pa.Super. 407. 

Pa.super. An injured employee’s ex- 
ecution of a final receipt during his 
lifetime terminated his right to receive » 
compensation, but did not bar his wid- 
ow’s right to death benefits upon his 
death from the same injury. 77 P.S. § 
1001.—Rossi v. Hillman Coal &. Coke 
Co., 20 A.2d 879, 145 Pa.Super. 108. 

Pa.Com.Pl. Where workmen’s com- 
pensation referee finds that there is no 
causal connection between the accident 
and the condition of claimant, there 
can be no liability for the payment of 
compensation after the date of the final 
receipt, and, therefore, although claim- 
ant alleges that he was induced by 
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“agreement” 


; regarding 
: compensation payments, provided for in 
Workmen’s Compensation Act, is 


‘something more than the ordinary. sim- 
ple contract between individuals, but 
is equivalent to a ‘decree’, since, until 
agreement has received approval ‘of Di- 
rector of Labor, agreement lacks con- 
tractual force, notwithstanding parties 
have done.all that would be necessary 
to constitute a binding contract be- 
tween them under the law of contracts. 
Gen, Laws 1938, c..;300, .art. 3, § 1— 
Carpenter y. Globe Indemnity Co., 14 
Al2 0 -235,.129 ALR. 410. 

R.A. The “agreement”’ regarding 
compensation payments, provided for in 
Workmen’s Compensation Act, is not a 
simple contract to be interpreted in ac- 
cordance with law governing ordinary 
contracts so as to authorize insurer to 
cease payments upon its own initiative 
upon its determination that employee’s 
disability had ended, but is équivalent 
to a ‘‘decree’’, and correct method to 
raise question of employee’s continuous 
disability is by petition to review filed 
in first instance with Director of La- 
bor. Gen.Laws 1938, ¢. 300, art. 3, §$ 
Backes .—Gobeille v. Ray’ 8, Inc., 14 A.2d 

S.D. A compensation agreement filed 
with industrial commissioner and ap- 
proved in accordance with the compen- 
sation law is a substitute for, and 
has the force and effect of, an ordi- 
nary award. SDC 64. 0509,—Chittenden 
vy. Jarvis, 297 N.W. 787. 
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Pa.Super. Where employee seeking 
to set aside a final receipt for com- 
pensation payments on ground that ac- 
cidental head injury so aggravated ex- 
isting heart condition that it became 
the cause of his continuing disability 
and that causal connection between 
injury and heart impairment was not 
Known to employee or employer when 
_ receipt was signed, the superior court’s 
only function was to decide the “‘ques- 
tion of law’? whether there was defi- 
nite and specific evidence that pre- 
existing heart disease was so aggra- 
vated that aggravation became the in- 
dependent cause of disability as dis- 
tinguished from that attributable to 
natural progress of disease—Hamer vy. 
West Virginia Pulp & Paper Co., 18 
A.2d 452, 144 Pa.Super. 144. 

Pa.Super. In proceeding to set aside 
final compensation receipt, conflicting 
testimony as to whether employee’s at- 
torney induced employee to execute re- 
ceipt by falsely representing that em- 
ployee could obtain an additional award 
of compensation if his disability con- 
tinued was for compensation authorities. 
77 P.S. § 1001.—Flowers vy. Liggett & 
Myers Tobacco Co., 20 A.2d 856, 145 
Pa.Super. 230. 

Pa.Com.Pl. Where Woda mistake of 
fact and law, a total disability award 
was reduced by a supplemental agree- 
ment to one of partial disability, the 
question is not simply one dealing 
with an attempt to modify a partial 
disability agreement after the expira- 
tion of 3800 weeks, but goes back to 
the original agreement and award of 
total disability. —Hill y. Booth & Flinn 
Coy, OLE Ld, <3 OL. 

Tex.Com. App. In employee’s suit to 
cancel and set aside compromise settle- 
ment agreement between him and State 
Hmployers’ Insurance Association, 
plaintiff must establish that he was 
injured and has meritorious claim for 
compensation in amount exceeding that 
received under agreement in order to 
recover and, if he makes such proof, 
he need not tender back amount re- 
eeived.—Texas Employers Ins. Ass’n y. 
Kennedy, 143 S.W.2d_ 583, affirming 
Kennedy ud Te Employers Ins. 
Ass’n, 121 S.W.2d 

An injured ceiavent suit to set 
aside compromise settlement agreement 
with State Employers’ Insurance Asso- 
ciation for fraud should be governed 
by rule applicable to common-law ac- 


tion t ‘ p au 

damages. with! heres 4 Sled tiffs tae 
der back. of consideration received, not- 
withstanding possibility of ho ding in 
such suit that plaintiff received less 
than he was entitled to and contrary 
holding in compensation case, so that 
he need not tender back amount re- 
ceived under agreement as condition 
precedent to relief prayed.—Texas Em- 
ployers Ins. Ass’n y. Kennedy, 143 S. 
W.2d 5838, affirming Kennedy v. Texas 
Employers Ins. Ass’n, 121 S.W.2d 434. 
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Il. A settlement as to amount of 
compensation, whether through com- 
promise, in which employer insists no 
liability exists, or in cases of admitted 
liability, when approved by Industrial 
Commission, becomes fixed as compen- 
sation, and the jurisdiction of the 
Commission is continuous throughout 
the period of 18 months, the same as 
though the Commission had entered an 
award. Smith-Hurd Stats. c. 48, 

156(h).—Michelson v. Industrial Com- 
mission, 31 N.H.2d 940, 375 Ill. 462. 

Under Workmen’s Compensation Act, 
Industrial Commission was without ju- 
risdiction to set aside its order ap- 
proving a lump sum _ settlement, on 
ground of fraud, and employee was 
relegated to a court of equity for re- 
lief under a charge of fraud. Smith- 
Hurd Stats. c. 48, § 156(b, f, h.).— 
Michelson vy. Industrial Commission, 31 
N.E.2d 940, 375 Ill. 462. 

In proceedings to review order of 
Industrial Commission vacating - its 
previous order approving a lump sum 
settlement, employer, by failing to urge 
question of Commission’s jurisdiction 
to vacate its previous order, did not 
“waive” matter of jurisdiction by ap- 
pearance. Smith-Hurd Stats. ec. 48, § 
156(b, f, h.).—Michelson vy. Industrial 
Commission, 31 N.E.2d 940, 375 IN. 
Iowa. False statements which led a 
minor employee to believe that the only 
recourse open to him for injuries was 
under the compensation law and thus 
prevented him from making an elec- 
tion and pursuing the remedy at com- 
mon law to which he was entitled con- 
stituted “extrinsic fraud’ and “collat- 
eral fraud” with respect to matter di- 
rectly decided by the industrial com- 
missioner when he approved an agree- 
ment for compensation, and the com- 
missioner had no jurisdiction to enter- 
tain proceedings to set the agreement 
aside for fraud, but the district court 
was the only tribunal having such ju- 
risdiction. Code 1935, §§ 14 9° 1480. 
Doyle v. Dugan, 295 ‘N.W. 12 

In action to recover aiaece for in- 
juries - sustained by plaintiff’s ward 
arising out of and in the course of his 
employment with defendant, relief 
sought in so far as avoidance of an 
agreement for workmen’s compensation 
was sought on ground that agreement 
was procured by fraud was equitable 
relief, and though the action was one 
at law, the district court had jurisdic- 
tion to grant any relief. warranted by 
the record. Code 1935, § 1361 et seq. 
—Doyle v. Dugan, 295 N.W. 128. 

Mass. Appeal to the Supreme Ju- 
dicial Court would not lie from decree 
refusing compensation in proceeding 
brought under agreement for compen- 
sation, in view of statute providing 
that there shall be no appeal, where 
decree is based upon decision of mem- 
ber or memorandum of agreement. G. 
L.(Ter.Ed.) ec, 152, 9B, as added by 
$t.1935, c. 424; § 11; § 29, as amend- 
ed.—L’Heureux’ Case, 29 N.H,2d 735. 

S.D. Where final compensation  re- 
eeipt and release was filed with indus- 
trial Commissioner and was not dis- 
approved within 20 days, and where 
payment was made under receipt and 
release, commissioner had no jurisdic- 
tion to reopen and review receipt and 
release for fraud or mistake or change 
in condition. SDC 64.0302, 64.0509, 64.- 
0603, 64,0608, 64.0609.—Chittenden vy, 
Jarvis, 297 N.W. 787. 

The industrial commissioner has no 
“implied power’, based on necessity, 
to vacate a compensation award based 
on an agreement, because of fraud or 
mistake, since relief from fraud or mis- 
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where final payment was made there 
under, commissioner had no jurisdi } 
tion to reopen and review such agree- — 
ment, receipt and release.—Nilsso PO as 
Krueger, 297 N.W, 790. 


§ '702 ; 
Iowa. That agents of compensati 
insurance carrier, in making sett 
ment with compensation claimant, ov 


looked circumstances indicating — 
claimant was a manager and hence not 
entitled to compensation, 


ground for setting aside — 
agreement on ground of fraud, err 
or mistake.—Dietz v. Farmers Elevato ey 


Co. of George, 294 N.W. 571. ; 
Pa.Super. Where it appeared fre m ft 
the record that employer of injured 
employee shifted its responsibility to 
employee’s son by an agreement i 
which the son worked with the 
ployee and did the more arduous 
which the employee was unable to « 
because of injury, and that empl 
was able to avoid its liability to* 
compensation because employee’ 
was willing to do more than hi 
of the work, final receipt termi 
compensation , agreement was, 
closed by the record, obtained 
employer by ‘‘i 5 
plying a valid ground for setting asic 
the receipt. 77 P.S. § 1001.—Fed 
v. Union Collieries Co., 15 A.2d 
141 Pa.Super. 308. f 
Pa.Super. A final receipt for 
paid disabled employee unde: 
men’s compensation agreement 
to be lightly set aside. 77 P.S. 
—Coder vy. Pittsburgh Des 
ae Co., 16." A-2d 663, 142 ne Sup: 


87 ; 
Ind.App. The ‘ dustriat Board 
the power, in case of fraud, duress, 
mistake, to vacate its approval of ¢ 
pensation agreement and to entert. 
an application for that purpose when — 
made by the employee, employ} 
Napier ae carrier. 
§ 40-141 
chaw, 29 “wand 334 
Pa.Com.Pl. Tests wheelies fina 
eeipt should be set aside are: 
was advantage taken of claimant; s 
ond, any concealment or sharp pr 
tice; third, mistake of fact by em oi 
ploye in signing; fourth, whether par- — 
ties agreed to extent of, and coipen- — 
sation for, disfigurement.—Barron _ 
Coxe Bros. & 34 Luz.l.Reg.R 
9, affirmed 13 Aad 94, 140 Pa. Super 


ly indicate that claimant is illiterate, 
speaking’ broken Wnglish, his signature 
made by mark, and possibility of his 
signing a receipt inadvertently or with — 
insufficient or incorrect knowledge, such — 
receipt is open to suspicion. —Barron era 
Coxe Bros. & Co., 34 Luz.L.Reg. pois 
affirmed 13 A.2d 4, 140 Pa.Super. 1 


Ky. Settlement agreements between 
claimant and employer, which, under 
statute, became effective as awards up- 
on approval of Workmen’s Compensa- 
tion Board, were properly set aside 
by Board on ‘grounds of fraud prac- 
ticed upon the Board in misrepresent- 
ing the extent of claimant’s injuries 
and in obtaining Board’s approval and 
of mistake of claimant as. to extent of * 
his disability and as to the scope of } 
the settlements. Ky.St. §§ 4889, 4902, eas: 
4907, 4931.—Crummies Creek Coal Co, 
v. Hensley, 244 S.W.2d 206, 284 Ky. 

243. 
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Pa.Super. Where employee was oper- 
ated on for a perforating duodenal 
uleer, and, because ot peritonitis, inci- 
sion did not completely heal until 
months later, leaving a “weak area’’ at 
site of incision, and, when employee re- 


oa 


ae E 


turned to work, hernia resulted from 
overexertion, and hernia was reduced 
by operation, and employee and em- 


ployer entered into open agreement un- 
der which compensation was paid and 
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thereafter, though employee was still 
disabled, a final receipt was executed 
by him, receipt was properly set aside 
on discovery that, according to medical 
testimony, accident had also torn ad- 
hesions, which had resulted from the 
peritonitis, around cyst in employee’s 
chest.—Szymanski y. Culmerville Coal 
Co., 14 A.2d 565, 141 Pa.Super. 303. 

Pa.Super. The ‘mistake of fact,’ 
contemplated by act providing for set- 
ting aside of final receipt for amount 
paid injured employee under work- 
man’s compensation agreement, refers 
to fact existing when receipt was sign- 
ed and not to subsequent development 
from injury thought to be healed or 
elaimant’s belief, disproved by subse- 
quent events, that his disability had 
ceased. 77 P.S. § 1001.—Dobash v. Jed- 
do-Highland Coal Co., 14 A.2d 842, 141 
Pa.Super, 62. 

Pa.Super. An injured employee’s 

mistaken belief that he was able to re- 
turn to and continue at his work is 
not ‘mistake of fact’ warranting 
Workmen’s Compensation Board in set- 
ting aside his final receipt terminatin 
compensation agreement. UU | Pause 
1001.—Koreen y. Union Collieries Co., 
14 A.2d 845, 141 Pa.Super. 70. 
_ Pa.Super. A “mistake of fact’ con- 
templated by the Compensation Act, 
essential to the setting aside of a re- 
ceipt terminating compensation agree- 
ment, must be a mutual mistake as to 
a fact existing at the time the final 
receipt was given. 77 P.S. § 1 et seq. 
—Federoff v. Union Collieries Co., 15 
A.2d 385, 141 Pa.Super. 308. 

A “mistake of fact”, to justify set- 
ting aside of injured employee’s 
final receipt terminating compensation 
agreement and reinstatement of such 
agreement, must not be one relating to 
changes in his physical condition since 
receipt was signed. 77 P.S. § 1 et seq. 
—Federoff v. Union Collieries Co., 15 
A.2d 385, 141 Pa.Super. 308. 

-Pa.Super. A mistaken belief that 

employee’s disability had ceased is not 
- such a “mistake of fact”? as would war- 
rant setting aside of a final receipt for 
amount paid disabled employee under 
workmen’s compensation agreement. 
Wile SASK 1001.—Coder vy. Pittsburgh 
Des Moines Steel Co., 16 A.2d 662, 142 
Pa.Super. 407. 


Pa.Super. Where open agreement 
for compensation describing injuries 
as “bilateral sacroiliac sprain— 
sprained muscles of lower back”, was 
terminated by final receipt reciting 
that employee was able to return to 
work without any loss of earning 
power due to injuries and at time 
receipt was executed, employer’s doc- 
tor knew that employee’s disability 
had not ceased and for nearly a year 
thereafter treated employee, and the 
receipt made no mention of a bony 
reaction or arthritis which was in 
progress at time final receipt was 
given, “mistake of fact” warranting 
setting aside of final receipt existed 
and agreement was reinstated notwith- 
standing that more than ae year 
elapsed from date of final receipt. 77 
P.S. §§ 772, 1001.—Fitzpatrick v. Ar- 
mour Leather Co., 18 A.2d 92, 143 Pa. 


Super. 231. 

Pa.Super. A clerical mistake in 
compensation agreement, in calculat- 
ing amount due, can be remedied 


within the term that agreement has to 
runs. 77%," P.S. 771.—Hisenaucher vy. 
Barron, 18 A.2d 136, 143 Pa.Super. 259. 

Pa.Super. The evidence to _ over- 
throw a final receipt for compensa- 
tion payments must be of a more 
definite and specific nature than is 
required to support an award of com- 
pensation in the first instance, and a 
elaimant’s mistaken belief that he has 
recovered sufficiently to: return to 
work in itself is not sufficient to set 
aside a final receipt, but there must 
be evidence of a mistake of fact which 
existed when the receipt was signed. 
—Hamer v. West Virginia Pulp & 
ya haa Co., 18 A.2d 452, 144 Pa.Super. 
144, 

Pa.Super. A final compensation re- 
ceipt executed by employee in reliance 
on his attorney’s false representation 
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that employee could secure an addition- 
al award of compensation if his disabil- 
ity continued, could not be set aside on 
ground that it was founded on a “‘mis- 
take of law’’, where employer and in- 
surance carrier were not connected with 
false-representation and did not influ- 
ence or mislead employee. 77 P.S. § 
1001.—Flowers v. Liggett & Myers To- 
pane Co., 20 A.2d 856, 145 Pa.Super. 

Where liability insurer of third party 
tort feasor would not pay amount of 


settlement with employee until release 


was executed to compensation insur- 
er, and employee filed compensation 
proceedings, made no objection when 
his attorney stated that his disability 
had ended, and, without appealing from 
compensation award or applying for re- 
hearing, sought reinstatement of award 
and vacation of final receipt on ground 
that his attorney had misrepresented 
that additional award could be obtain- 
ed if his disability continued, and on 
ground of continuance, rather than re- 
currence, of disability, award was 
“final” and compensation authorities er- 
red in re-instating award and setting 
aside receipt. 77 P.S., §§ 671, 771, 772, 
871, EU erature Satis v.. Liggett & Myers 


Tobacco Co., A.2d 856, 145 Pa. 
Super. 230. 
Pa.Com.Pl, Where receipt on its face 


suggests that parties did not contem- 
plate compensation for disfigurement, 
that paper was signed on pay day 
when paymasters are in a hurry and 
employes anxious to get their pay, 
hence no meeting of the minds as to 
extent of disfigurement. Board justi- 
fied in opinion that final receipt was 
signed by mistake. Case distinguished 
from Phillips v. Coxe Bros., 135 Su- 
perior, 185.—Barron v. Coxe Bros. & 


Co., 34 Luz.L.Reg.Rep. 9, affirmed 13 
A.2d 94, 140 Pa.Super. 1. 
Pa.Com.Pl. Where workman’s injury 


in mines involved broken arm and frac- 
ture of ribs, dnd he was awarded com- 
pensation but returned to work in a 
few weeks, continuing thus for several 
months, then collapsing, but having in 
the meantime signed a supplemental 
final receipt, and testimony of physi- 
cian shows collapse partially due to in- 
jured kidney and such injury diagnosed 
at hospital after first injury, and ref- 
eree found accordingly, supported by 
the board, Court will sustain referee. 
Useless to argue that other serious mal- 
adies may afflict claimant and of such 
nature as to be disabling, when medical 
testimony clearly shows that a condi- 
tion brought about by the first accident 
is responsible for the collapse of claim- 
ant after attempting to resume work.— 
Dobash v. Jeddo-Highland Coal Co., 34 
Luz.L.Reg.Rep. 45, affirmed 14 A.2d 
842, 141 Pa.Super. 62. 


Pa.Com.Pl. On claimant’s petition, 
in a workmen’s compensation case, to 


modify a supplemental agreement from. 


partial to total disability, the referee 
entered an award, reinstating the orig- 
inal agreement providing for total dis- 
ability payments, and the board af- 
firmed the action of the referee in that 
the supplemental agreement was signed 
under a mistake of fact and law as to 
the physical condition of claimant. On 
appeal, the award was affirmed.—Hill 
v. Booth & Flinn Co., 89 P.L.J. 381. 

Pa,Com.Pl. The mistake of fact con- 
templated by the Act of June 26, 1919, 
P.L. 642, 77 P.S. § 1001, as to setting 
aside final receipt refers to a fact which 
existed at the time the final receipt was 
signed, not to a subsequent develop- 
ment from an injury which was 
thought to be healed, or to claimant’s 
own belief that his disability had 
ceased, which was later disproved by 
the subsequent course of events.— 
Kruckinsky v. East Bear Ridge Colliery 
Co., 7 Sch.Reg. 247. 

That the final receipt had been signed 
by mistake within the meaning of that 
term as construed by the courts does 
not mean that if without fraud or coer- 
cion on the part of his employer or 
his representative, an employee signs a 
final receipt believing he‘ has recov- 
ered from his disability, and it subse- 
quently develops, but more than a year 


agreement. Such a case comes square- 
ly within the second paragraph of sec- 
tion 413 as amended by the Acts of 
1919 and 1927, 77 P.S. §§ 771-774, and 
action is barred if the petition is filed 
more than a year after the final’ re- 
ceipt was signed.—Kruckinsky v. Hast 
Bear Ridge Colliery Co., 7 Sch.Reg. 247. 
Pa.Com.Pl. The mistake of law or 
fact contemplated by the Workmen’s 
Compensation Act, 77 P.S. § 1 et seq., 
relates to a mistake of law or fact 
existing at the time the agreement was 
made. It does not embrace conditions 
resulting from subsequent change or 
development.—Patulonis v. Locust 
Mountain Coal Coa One 176. 


Mich. Where there was no showing 
that injured employee’s delay in bring- 
ing suit against employer to cancel 
final settlement receipt for compensa- 
tion prejudiced defendant, and plain- 
tiff petitioned for compensation, which 
was denied because of such receipt, 
during period of delay, suit was not 
barred by laches, though not brought 
until nearly 18 months after plaintiff 
learned of matters complained of.— 
Avery v. Eddy Paper Corporation, 294 
N.W. 679, 295 Mich. 277. 

N.J.Dept.Labor. Where compromise 
agreement was entered into after filing 
of original petition seeking compensa- 
tion, petition in effect an application to 
reopen original petition filed more than 
two years after last payment under 
compromise agreement should have 
been made was barred by limitations, 
as against contention that claimant was 
entitled to hearing on merits on ground 
that original petition was not dispos- 
ed because no hearing had been had 
on merits.—Henderson vy. Shaw, 14 A.2d 
770, 18 N.J.Mise. 505. 


Pa.Super. Where open agreement 
for compensation describing, injuries 
as “bilateral sacroiliac sprain— 
sprained muscles of lower back’, was 
terminated by final receipt reciting 
that employee was able to return to 
work without any loss of earning 
power due to injuries and at time re- 
ceipt was executed, employer’s doctor 
knew that employee’s disability. had 
not ceased and for nearly a _ year 
thereafter treated employee, and the 
receipt made no mention of a bony re- 
action or arthritis which was in prog- 
ress at time final receipt was given, 
“mistake of fact” warranting setting 


aside of final receipt existed and 
agreement was reinstated notwith- 
standing that more than a _ year 


elapsed from date of final receipt. 77. 


P.S. §§ 772, 1001.—Fitzpatrick v. Ar- 
mour Leather Co., 18 A.2d 92, 143 Pa. 
Super. 231. 


_Pa.Super. In statute authorizing re- 
view “at any time” of compensation 
agreement founded upon mistake of 
law or fact, “any time’ means that 
petition for review must be filed with- 
in 300 weeks for partial or 500 weeks 
for total disability, and hence agree- 
ment for compensation for partial dis- 
ability could not be reviewed after 
300 weeks on ground of error in com- 
puting weekly wage. 77 P.S. § 771.— 
Wisenaucher v. Barron, 18 A.2d 136, 143 
Pa.Super. 259. , 

A compensation agreement expires 
and no longer has any life, and can- 
not subsequently be modified, after 
300 weeks for partial or 500 weeks for 
total disability. 77 P.S. § 771.—Wisen- 
aucher y. Barron, 18 A.2d 136, 1438 Pa. 
Super. 259. 

Pa.Com.Pl. Where claimant suffering 
partial disability signs final receipt al- 
leging mistake of fact, petition to set 
aside such final receipt must be filed 
within certain period. Neither referee 
nor compensation board have authority 
to set aside a final receipt where claim- 
ant’s petition is not filed until more 
than three hundred weeks after partial 
disability began.—Kozak vy. Pennsyi- 
vania Coal Co., 34 eeu as oe 202. 
08 


§ 
Tex.Civ.App. In action to set aside 


Ao 
4h 
y 


pro 
_ ployee’s claim of $35, argument of 

plaintiff's attorney that insurance car- 

rier was “Trying to hide behind a 
smoke screen with three lawyers” was 
not harmful where trial court instruct- 
ed jury to disregard the argument. 
Vernon’s Ann.Ciy.St. art. 8306 et seq. 
—Imperial Underwriters v. Dillard, 146 
S.W.2d 1105, error refused. 
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_Pa.Super. The fact that compensa- 
tion claimant’s petition to set aside 
final receipt, alleging that his disability 
had not ceased, did not allege either 
mistake of law or of fact nor charge 
the employer with improper conduct 
was unimportant, since claimants in 
compensation cases are not held to 
strict rules of pleading.—Szymanski v. 
Culmerville Coal Co., 14 A.2d 565, 141 
Pa.Super. 303. 

Pa.Super. The fact that compensa- 
tion. claimant’s petition to set aside 
final receipt terminating compensation 
agreement did not charge improper 
eonduct of the employer as a ground 
for setting aside the receipt did not 
affect the validity of the petition to 
raise the issue. 77 P.S. § 1001.—Fed- 
eroff v. Union Collieries Co., 15 A.2d 
385, 141 Pa.Super. 308. A 
_ Yex.Civ.App. In action against com- 
pensation insurer to set aside a com- 
promise settlement on ground that 
plaintiff was induced to enter into 
settlement agreement by fraud, that a 
physician’s representations to plaintiff 
were made with intention that repre- 
sentations should induce plaintiff to 
settle claim in ignorance of seriousness 
of plaintiff's injury, was implied. in 
plaintiff’s allegation that when physi- 
cian told plaintiff that plaintiff had 
only a sprained back, physician knew 
that defendant was going to attempt 
to make a settlement with plaintiff and 
that physician knew that if he in- 
formed plaintiff as to plaintiff’s true 
condition plaintiff would not_ sign 
agreement.—Hartford Accident & In- 
demnity Co. v. Graves, 148 S.W.2d 859, 
error granted. 
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Iowa. Evidence was sufficient for 
jury to find that employer who carried 
no liability insurance and posted no 
notice to that effect, as required by 
compensation law, made false and frau- 
dulent misrepresentations for purpose 
of preventing minor injured employee 
from taking advantage of election to 
come within provisions of law, that be- 
eause of such fraud employee was re- 
lieved from requirements limiting his 
election to 60 days from date of in- 
jury, and that election having been 
made promptly after discovery of 
fraud, employee’s guardian was enti- 
tled to maintain action at law for dam- 
ages, avoid effect of an agreement for 
compensation because of fraud, and re- 
cover at common law. Code 1935, §§ 
1468, 1479, 1480.—Doyle v. Dugan, 295 
N.W. 128. : 

La.App. In suit for compensation 
for alleged total, permanent disability 
of employee who prior to suit had en- 
tered into agreement with employer 
for a settlement of the claim, evidence 
sustained finding that employee entered 
into settlement agreement with under- 
standing as to what it was, and that 
no advantage was taken of him, hence 
that agreement was valid and binding 
and precluded recovery. Act No. 20 
of 1914, § 17, as amended by Act No. 
38 of 1918, § 1.—McDaniel v. Great 
Southern Lumber Co., 197 So. 812. 

La.App. In suit to set aside compro- 
mise of compensation claim, evidence 
showed that physician treating em- 
ployee who. had sustained a fractured 

femur acted in good faith and with- 
out negligence in advising employee 
that he would shortly be able to resume 
work, notwithstanding that X-ray of 
employee’s leg was not taken, Act No. 
20 of 1914, § 17, as amended by Act No. 
88 of 1918.—Puchner v. Employer’s Lia- 
bility Assur. Corporation, 199 So. 799. 

Mich. In injured . employee’s_ suit 
against employer to cancel final set- 
tlement receipt for compensation on 
ground of fraud, evidence held sutf- 
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Industrial Accident Board ap- ficient to sustain trial judge’s deter- 
g compromise settlement of em- 1 


mination that physician, on defendant’s 
behalf, made false statements, which 
induced plaintiff to sign receipt, that 
plaintiff had fully recovered, so as. to 
entitle plaintiff to relief prayed.— 
Avery v. Hddy Paper Corporation, 294 
N.W. 679, 295 Mich. 277. a 
N.M. On motion of employee’s widow 
to set aside compensation settlement 
agreement on ground of fraud, evi- 
dence sustained finding of trial court 
that there was no actual fraud.—In re 
Tocci, 112 P.2d 515, 45 N.M. 133. 
_Pa.Super. On petition for modifica- 
tion of original compensation agree- 
ment, claimant had burden of proof. 
77 P.S. § 518.—Grigula v. Bethlehem 
Mines Corporation, 14 A.2d 376, 140 
Pa.Super. 309. | 
Pa.Super. Hvidence held not to es- 
tablish fraud and overreaching by em- 
Ployer inducing execution of agreement 
for compensation, as ground for modifi- 
cation of such agreement. 77 PS. § 
513.—Grigula v. Bethlehem Mines Cor- 
Peention, 14 A.2d 376, 140 Pa.Super. 


_ Pa.Super. In compensation proceed- 
ings to set aside final receipt which 
employee had executed after receiving 
compensation under open agreement 
with employer, evidence was sufficient 
to establish that employee’s death re- 
sulted from injury in the course of em- 
ployment when he tore adhesions, 
which resulted from peritonitis after 
operation, around cyst in his chest.— 
Szymanski v. Culmerville Coal Co., 14 
A.2d 565, 141 Pa.Super. 303. 

Pa.Super. To overthrow final re- 
ceipt for amount paid disabled em- 
ployee under workman’s compensation 
agreement, evidence must be definite 
and specific. 77 P.S. § 1001.—Dobash 
v. Jeddo-Highland Coal Co., 14 A.2d 
842, 141 Pa.Super. 62. 

Pa.Super. In proceeding to set aside 
final receipt for amount paid disabled 
employee under workman’s compensa- 
tion agreement, evidence held to sup- 
port inferences that employee’s total 
disability was not subsequent develop- 
ment of injuries set out in agreement 
and considered healed when he return- 
ed to work and that neither party knew 
of injury to his kidney when agreement 
was drawn or receipt executed, so that 
receipt was properly set aside as found- 
ed on mutual mistake of fact. 77 PS. 
§ 1001.—Dobash vy. Jeddo-Highland 
oo ae Co., 14 A.2d 842, 441 Pa.Super. 


Pa.Super. Where one of the parties 
to a compensation agreement seeks to 
change its terms, he must assume the 
burden of proof.—Rennard y. Rouseville 


Cooperage Co., 15 A.2d 48, 141 Pa. 
Super. 286. 
Pa.Super. Evidence sufficient to set 


aside a final receipt terminating com- 
pensation agreement must be definite 
and specific and of higher quality and 
of greater weight than is required to 
support an award in the first instance. 
77 PS. § 1 et seq.—Federoff v. Union 
Collieries Co., 15 A.2d 385, 141 Pa. 
Super. 308. 

Where an employer uses an agree- 
ment with another, relieving the em- 
ployer from paying compensation, as 
a means of inducing a workman to 
sign a final receipt terminating compen- 
sation agreement, and subsequently re- 
fuses to resume payments of compensa- 
tion after performance of the agreement 
has terminated, the acts of the employ- 
er, if unexplained, may be regarded as 
evidence of improper conduct in secur- 
ing the receipt. 77 P.S. 1001.— 
Federoff v. Union Collieries Co., 15 A.2d 
385, 141 Pa.Super. 308 

Pa.Super. In’ compensation proceed- 
ing, evidence was insufficient to support 
finding that there was a mistake of fact 
contemplated by the Compensation Act, 
essential to the setting aside of a re- 
ceipt terminating compensation agree- 
ment. 77 P.S. § 1 et seq.—Federoff v. 
Union Collieries Co., 15 A.2d 385, 141 
Pa.Super. 308. 

Pa.Super. Evidence supported find- 
ing of Workmen’s Compensation Board 
that testimony was insufficient to es- 
tablish that accident suffered by em- 
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compensation agreement on 
ground of mistaken belief that~ dis- 
ability had ceased. 77 P.S. §§ 411, 
431, 1001.—Coder y. Pittsburgh Des 
Moines Steel Co., 16 A.2d 662, 142 Pa. . 
Super. 407. Sar 
Pa.Super. The evidence to  over-— ee 
throw a final receipt for compensation 
payments must be of a more definite 
and specific nature than is required F 
to support an award of compensation Sa 
in the first instance, and a claimant’s 
ed 

a 


mistaken belief that he has recovered ~ 
sufficiently to return to work in itself 
is not sufficient to set aside a final 
receipt, but there must be evidence of — 
a mistake of fact which existed when — 
the receipt was signed.-Hamer vy. © 
West Virginia Pulp & Paper Co.,18 A. 
2d-452, 144 Pa.Super. 144, + ’ eae 
Medical expert’s testimony in un- 
equivocal language that in his pro- 
fessional opinion compensation claim- 
ant’s disability was traceable to acci- 
dent and resulted from a heart condi- 
tion as aggravated by head injury — 
sustained in accident was “substantial 
competent testimony” sufficient to war- 
rant setting aside a final receipt for 
payments made under a compensation 
agreement and to sustain an award of 
compensation for total disability—  — 
Hamer v. West Virginia Pulp & Paper 
Co., 18 A.2d 452, 144 Pa.Super. 144. | | 
Pa.Super. In proceeding to set aside 
final compensation receipt, evidence did © 
not support findings that testimony of 
employee’s attorney indicated that he 
advised employee that the proceedings _ 
could be set aside if employee’s dis- — 
ability were permanent, and that pro- — 
ceedings before referee terminating in 
execution and approval of receipt, were 
fictitious. 77 P.S. § 1001.—Plowers v. 
Liggett & Myers Tobacco Co., 20 A.2d — 
856, 145 Pa.Super. 230. y ENE 
The burden of proof is upon com- 
pensation claimant to establish his right — 
to have final receipt set aside by evi- | 
dence which is reasonably satisfactory, 
and the evidence must be more than a 
scintilla. 77 P.S. § 1001.—Flowers v. | 
Liggett & Myers Tobacco Co., 20 A.2d ~~ 
856, 145 Pa.Super. 230. 2 reat, 
To set aside a final compensation ~ 
receipt, evidence of mistake must be © 
of such quantity and quality as to 
make it certain to triers of fact by evi- 
dence that is reasonably satisfactory 
that a mistake in fact or law has been 
made. 77 P.S. § 1001.—Flowers v. Lig- : 
gett & Myers Tobacco Co., 20 A.2d ~~ 
856, 145 Pa.Super. 230. ; : an 
Pa.Super. Where employee and em- 
ployer believed, when they entered into 
compensation agreement for loss of use 
of foot, that there would be a recovery 
from injuries to other parts of body 
and that such other injuries would not 
become permanent, and thereafter em- 
ployee suffered loss of use of leg, agree- | . 
ment was executed on existing mutual 1 
: 


“mistake of fact”, and hence employee 
could file petition for review of agree- 
ment for purpose of obtaining compen- 
sation for loss of use of leg after ex- 
piration of 115-week period fixed by 

agreement for payment of compensa- Be 
tion and within the 215 weeks fixed by ae 
Workmen’s Compensation Act as period ae 
during which compensation was payable — iJ 
for loss of use of leg. 77 P.S. §§ 513, 7 
771-774.—Bele v. Pittsburgh Terminal 
Coal Corporation, 21 A.2d 450. 

Where an employee has suffered the 
permanent loss of a compensable mem- 
ber, if a compensation agreement, be- 
cause of an existing mutual mistake 
of fact, has been entered into for a 
shorter period than claimant was en- 
titled to under the Workmen’s Com- 
pensation Act, the period within which 
claimant must move to set aside the 
agreement is not the number of weeks 
specified in the existing agreement but 
the period fixed by the act for the per- 
manent loss of the use of the member 
which the claimant actually suffered. 
77 P.S. §§ 513, 771-774.—Bele vy. Pitts- 
burgh Terminal Coal Corporation, 21 
A.2d 450. 
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 Co., 34 Luz.L.Reg.Rep. 202. 
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Pa.Super. Evidence warranted award 
of compensation for loss of use of leg 
on ground that disability from loss of 
use of leg was separate and distinct 
from disability attributable to loss of 
foot for which claimant had theretofore 
been compensated. 77 P.S. § 513.—Bele 
y. Pittsburgh Terminal Coal Corpora- 
tion, 21 A.2d 450. 

Pa.Com.Pl. Burden of proof is on 
claimant to establish the right to have 
final receipt set aside. Wvidence must 
be such as to reasonably lead to conclu- 
sion that mistake in fact has been 
made, and evidence must be more than 
scintilla—Kozak v. Pennsylvania Coal 
Co., 34 Luz.L.Reg.Rep. 202. 

Where claimant contends that final 
receipt was executed under mistake of 
‘fact in that he was disabled at the 
time of execution, but conceded that at 

such time he had returned to work and 
had worked for a period of three and 
one-half years with total earnings 
reaching considerable sum, he has not 
met the burden upon him. Appeal sus- 
 tained.—_Kozak v. Pennsylvania Coal 


Where claimant in a 
compensation matter has 
signed a final receipt, the burden of 
proof is upon claimant if he alleges 
that fraud, coercion, and improper con- 
duct were employed to obtain claim- 


Pa.Com.Pl, 


_ant’s signature to the receipt; and it is 
within the power of the referee to find 


that such fraud, coercion, and improp- 
er conduct were not present even 


though the defendant presents no evi- 


dence at all on such issues.—Hanley v. 
Ehret Magnesia Manufacturing Co., 56 


*  Montg. 370. 


Tex.Com.App. In employee’s suit to 


cancel and set aside compromise settle- 


ment agreement between him and 


ue State Employers’ Insurance Association, 


- plaintiff must establish that he was in- 
jured and has meritorious claim for 
compensation in amount exceeding that 

received under agreement in order to 

- recover and, if he makes such proof, he 

need not tender back amount received. 

—Texas Employers Ins. Ass’n v. Ken- 

nedy, 143 S.W.2d 583, affirming Ken- 

nedy v. Texas Employers Ins. Ass’n, 


In injured employee’s suit to set 
aside compromise settlement agreement, 


made with State Employers’ Insurance 


Association and approved by Industrial 
- Accident Board, for fraud in procuring 
it, plaintiff was not required to show 
that he filed claim for compensation 


with such board, which lost jurisdic- 


tion to consider claim or award com- 
pensation when it approved agreement. 
_ —Texas Employers Ins., Ass’n v. Ken- 
nedy, 143 S.W.2d 583, affirming Ken- 
nedy vy. Texas Hmployers Ins. Ass’n, 
121 S.W.2d 434. 


-Tex.Civ.App. Evidence was sufficient 
to support judgment setting aside order 
of Industrial Accident Board approving 
compromise settlement of employee’s 
claim, of $35, on ground that compro- 
mise agreement and release of claim 
were executed when employee was suf- 
fering from injuries which rendered him 
so mentally incapacitated that he did 
not know or understand what he was 
doing. Vernon’s Ann.Civ.St. art. 8306 
et seq.—Imperial Underwriters v. Dil- 
lard, 146 S,W.2d 1105, error refused. 


Tex.Civ.App. In action against com- 
pensation insurer to set aside a com- 
promise settlement on ground that 
plaintiff was induced to enter into set- 
tlement agreement by fraud, plaintiff 
had burden of establishing in his 
favor conclusively by evidence or by 
verdict, all essential elements of fraud 
as pleaded.—Hartford Accident & In- 
demnity Co. v. Graves, 148 S.W.2d 859, 
error granted. 
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Tl. An order of Industrial Commis- 
sion vacating a lump sum _ settlement 
previously approved by Commission 
disposed of rights of parties under 
settlement and was appealable as a 
“final order”.—Michelson v. Industrial 
Commission, 31 N.E.2d 940, 375 IIl. 
462, 

N.M. On motion to set aside com- 
pensation settlement on ground of mu- 
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tual mistake because parties believed 
that contribution by employee to sup- 
port of wife was essential, findings 
that employer stated belief that wife 
was not dependent but that if satis- 
factory proof of contribution to sup- 
port.was furnished, compensation would 
be paid, that no false statements were 
made, and refusal to find that er- 
roneous statements were made and were 
believed by both parties to be true and 
that settlement was executed under 
such belief constituted a finding against 
wife and were conclusive of the case 
because they were supported by the 
evidence. Comp.St.1929, § 156-112(j), 
subds. 2; 5.°6.—In re Tocci, 112 P.2d 
515, 45 N.M. 133. 

Pa.Super. Where question, whether 
employer was guilty of improper con- 
duct in obtaining final receipt ter- 
minating compensation agreement with 
employee, was largely a question of 
fact, and was not raised before the ref- 
eree, the employer would be given an 
additional opportunity to be heard. 77 
P.S. § 1001.—Federoff v. Union Col- 
orien Co., 15 A.2d 385, 141 Pa.Super. 
3 


Pa.Super. Where an injury causing 
loss of foot involves entire leg, result- 
ing in loss of use, compensation agree- 
ment for loss of foot, on review, can be 
modified and enlarged to provide com- 
pensation for a greater specific loss 
from permanent injury under provision 
in workmen’s compensation law provid- 
ing schedule for permanent injuries. 
77 PS. § 513.—Bele v. Pittsburgh 
Perainal Coal Corporation, 21 A.2d 


Pa.Super. Where referee set aside 
final receipt and suspended payments 
under compensation agreement, with 
provision for reinstatement of compen- 
sation payments if claimant should suf- 
fer loss in earnings as a result of his 
partial disability after release from 
penitentiary to which he had been com- 
mitted for violation of law outside his 
employment, provision of order for sus- 
pension of payments was improper, but 
order, unappealed from in accordance 
with the Compensation Act, became a 
“final adjudication” of claimant’s right 
to additional compensation. 77 P.S. §§ 
512, 602, 771, 772, 1001.—Stevenson Vv. 
Westmoreland Coal Co., 21 A.2d 468. 


_Pa.Com.Pl. Where claimant filed pe- 

tition to set aside final receipt under 
Act (1919, P.L. 652/077 (PeSiis§ 1008, 
claiming additional compensation for 
disfigurement, referee dismissed peti- 
tion, opinion by board setting aside or- 
der of referee, and remanding record 
for further hearing, after which referee 
awarded disfigurement compensation 
for seventy-five weeks. Board then 
modifying referee’s award and fixing 
compensation for disfigurement at a 
less term, and defendant appealed to 
Court claiming that final receipt there- 
tofore signed was binding and conelu- 
sive. Held, compensation statutes con- 
template liberality in admission of evi- 
dence and in inferences to be drawn 
therefrom. Compensation board not 
obliged to follow rules of Court in de- 
termining whether final receipt should 
be set aside or not. Prior decisions 
controlling ,only when facts and issues 
substantially identical. Doubts to be 
resolved in favor of claimant. Meritori- 
ous claim should not be defeated for 
technical or theoretical reasons.—Bar- 
ron y. Coxe Bros. & Co., 34 Luz.L.Reg. 
Rep. 9, affirmed 13 A.2d 94, 140 Pa. 
Super, 1 


Tex.Com.App. In injured employee’s 
suit to set aside compromise settlement 
agreement with State Hmployers’ In- 
surance Association, finding that plain- 
tiff has meritorious claim for additional 
compensation under. Workmen’s Com- 
pensation Act will not be binding in 
subsequent action for such compensa- 
tion, as court has no jurisdiction of 
actions for compensation, except in 
cases appealed from Industrial <Acci- 
dent - Board.—Texas Employers’ Ins, 
Ass’n vy. Kennedy, 143 8.W.2d 583, af- 
firming Kennedy y. Texas Employers 
Ins. Ass’n, 1421 S.W.2d .434, 

Tex.Civ.App. In employee’s 
against compensation 


) action 
insurer to set 


aside a compromise settlement of 
ployee’s claim for compensation 
ground that employee was induced to 
enter into 
fraud, in that a physician allegedly 
misrepresented employee’s injuries to 
induce employee to settle claim, in- 
surer was entitled to judgment, where 
jury gave a negative answer to special 
issue inquiring whether physician knew 
that employee was contemplating a 
settlement with insurer—Hartford Ac- 
cident & Indemnity Co. v. Graves, 148. 
S.W.2d 859, error granted. 
§ 713 


Mass. An agreement approved by In- 
dustrial Accident Board between an em- 
ployee and an employer which stands 
also in position of insurer, if in con- 
formity to law, may be enforced by su- 
perior court. G.L.(Ter.Ed.) ¢. 152, § 6.,. 
and § 11, as added by St.1932, c. 129. 
—Murphy’s Case, 35 N.H.2a 484, 306 
Mass. 616. 

A decree by the superior court on pe-: 

tition by employee to enforce an agree- 
ment approved by the Industrial Acci- 
dent Board between employee and em- 
ployer which stood also in position of 
insurer was not appealable. G.L.(Ter. 
Ed.) c. 152, § 6, and § 11, as added by 
S$t.1932, ec. 129.—Murphy’s Case, 35 N.E. 
2d 484, 306 Mass. 616. 
_ Minn. District court’s finding that 
judgment on Industrial Commission’s 
formal award approving settlement was 
not procured from compensation claim- 
ant by fraud and _misrepresentation. 
was final, where evidence on motion to 
vacate the judgment was conflicting.— 
Connors _y. United Metal Products Co., 
296 N.W. 21. 

Valuable consideration was not essen- 
tial to the validity of a stipulation in 
the district court for judgment on a 
formal award of the Industrial Commis- 
Sion approving the settlement of a claim 
of a compensation claimant.—Connors V. — 
United Metal Products Co., 296 N.W. 21. 

Pa.Super. Under provision of Work- 
men’s Compensation Act for filing of 
certified copy of compensation agree- 
ment or award with prothonotary of 
court of common pleas and entry ef 
judgment, a judgment entered for 
claimant under an open agreement for 
compensation which failed to state to- 
tal amount of compensation payable 
thereunder was invalid and would be 
stricken off on employer’s petition. 77 
P.S. § 921.—Pooler y. Grasselli Chem- 
nee Co., 16 A.2d 655, 142 Pa.Super. 


R.I. The “agreement” regarding 
compensation payments, provided for 
in Workmen’s Compensation Act, has 
the force of a “decree” and is enforce- 
able by proceedings for contempt for 
willful failure or neglect to obey pro- 
visions of such agreement. Gen.Laws 
1938, c. 300, art. 3, § 1—Hingeco Mfg. 
Co. v. Haglund, 14 A.2d 233. 

R.I. A petition to enforce agreement, 
approved by Director of Labor, provid- 
ing for workmen’s compensation, was 
properly before superior court notwith- 
standing petition was commenced in 
office of director, where no objection 
was raised’ to bringing of petition in 
office of director, and effect of appeal 
from order of director was to remove 
cause for a hearing de novo to superior 
court wherein cause should have been 
entered in the first instance. Gen.Laws 
1938, c, 300, art. 3, § 1.—Carpenter v. 


Globe Indemnity Co., 14 A.2d 235, 129 
A.L.R. 410. 
A petition filed in January, 1939, 


to compel workmen’s compensation in- 
surer to continue weekly payments un- 
der agreement approved by Director 
of Labor, »-was not improperly filed 
because not filed ‘before the expiration 
of the period from which compensation 
has been fixed by such agreement’? un- 
der finding by trial court that employee 
was able to resume work on December 
3, 19387, where petition was not one to 
review agreement but to enforce it, and 
hence question of cessation of disability 
was not before trial court. Gen.Laws 
1938, ec. 300, art. 3,-§§ 1, 13—Carpenter 
v. Globe Indemnity Co,,.14 A.2d 285, 
129 A.L.R, 410. 

A decree that workmen’s compensa- 


settlement agreement by 


tor, 


-tempt for failure to 


vas ’ in subse- 
qi dat petition. Be aaa to compel 
urer to comply with agreement, and 


- eourt’s action in going beyond scope of 


petition and deciding that employee 
was able to resume work at time insur- 
er ceased making payments constituted 
error. Gen.Laws 1938, c. 300, art. 3, §§ 
1, 13.—Carpenter v. Globe Indemnity 
Co. 14 AC2d 235,129 ALR: 470. 


R.I. On petition to have workmen’s 
compensation insurer adjudged in con- 
inake compensa- 
tion payments in accordance with 
agreement approved by Director of La- 
bor, which had not been reviewed or 
supplemented, trial court properly re- 
fused to consider whether employee’s 
total disability had ceased at time 
payments were stopped by insurer, 
since only issue was alleged failure to 
obey agreement, which was equivalent 
to a “decree” so far as its enforcement 
was concerned. Gen.Laws 1938, c. 300, 
art. 3. §§ 1, 13.—Gobeille v. Ray’s Ine., 
14 A.2d 241. 

A workmen’s compensation insurer 
was properly adjudged in contempt for 
failure to make compensation payments 
in accordance with agreement approved 
by Director of Labor, which failure to 
pay was based upon insurer’s. deter- 
mination that total disability had ceas- 
ed, as against contention that insurer 
would suffer great hardship if required 
to file petition for review before ceasing 
payments, because of alleged delay in 
obtaining decision from director’s of- 
fice. Gen.Laws 1938, c. 300, art. 3, §§ 
piney roopeile v. Ray’s Inc., 14 A.2d 

An employee must prove all of ma- 
terial allegations of petition to have 
workmen’s compensation insurer ad- 
judged in contempt for failure to make 
payments in accordance with agreement 
approved by -Director of Labor. Gen. 
Laws 1938, ec. 300, art. 3, §§ 1, 13.—Go- 
beille v. Ray’s Inc., 14 A.2d 241. 

On petition to adjudge workmen’s 
compensation insurer 
failure to make compensation payments 
under agreement approved by Director 
of Labor, employee did not have bur- 
den to prove allegation that employee 
was totally disabled at time insurer 
ceased making payments, since such is- 
sue was not before court on such peti- 
tion, and hence ‘allegation could be 
treated as surplusage. Gen.Laws 1938, 
e. 300, art. 3, §§ 1, 13.—Gobeille v. 
Ray’s Inc., 14 A.2d 241. 


The prohibition against awarding 


counsel fees as costs in proceeding for 


eontempt for failure to carry out 
agreements under compensation act 


contemplates the exclusion of counsel 
fees from ‘allowance as costs in ordina- 
ry appeals that may be certified from 
Director of Labor to superior court, 
but does not limit the power, ordinarily 
inherent in court upon a contempt pro- 
ceeding, to enforce thereby agreements 
or decrees under the act. Gen.Laws 
1930; Ve). 300! art." 3) §§)1,°°6, 13, 14.— 
Gobeille v. Ray’s Inc., 14 A.2d 241. 

Where, on employee’s petition to ad- 
judge workmen’s compensation insur- 
er in contempt for failure to make 
weekly payments under agreement, de- 
eree awarded $50 as counsel fees, an in- 
erease in allowance for counsel fees, on 
supplemental petition which differed 
from original petition only in fact that 
another week had elapsed during which 
no payment had been made to em- 
ployee, was error, since appeal from 
decree on original petition presented 
the controlling issue of Jaw in the 
cause. Gen.Laws 1938, c. 300, art. 3, 
§§ 1, 6, 13, 14.—Gobeille v. Ray’s Ince., 
14 A.2d 241. 

§ 715 

A “compensation action” 
itself and is not an action 
on “contract” or in ‘tort’? or on ‘“in- 
surance.” Act No. 20. of 1914, as 
amended.—- Brownfield v. Southern 
Amusement Co., 198 So. 670, aes 
198 So. 656, 196 La. 73. 


La.Ap 
stands Dy 


in contempt for 


procé 
- compensation is. 
summary in nature an 


statute. N.J.S.A.  34:15-7. et. 


ging Co., 15 A.2d 805, 125 N.J.L. 484, 
affirming 11 A.2d 297, "124 N.J.L. 210. 

Tex.Civ.App. The legislature, when 
it enacted the Workmen’s -‘Compensa- 
tion Act, intended that employees 
should have a simple, effective and in- 
expensive method of applying for re- 
lief when injured in course of employ- 
ment. Vernon’s Ann.Civ.St. arts. 8806- 
8309.—Western Casualty Co. v. DeLeon, 
148 S.W.2d 446, error dismissed, judg- 
ment correct. 
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§ 

Cal. Rules applicable to a common- 
law action for negligent injury have 
no application to proceeding for work- 
men’s compensation under the Work- 
men’s Compensation Laws, St.1937, p. 
269, § 8600.—Associated Indemnity 
Corporation v. Industrial Accident Com- 
mission of California, 112 P.2d 615, 
prior oninion 105 P.2d 374. 

Til. The provisions of the Civil 
Practice Act and the Rules of the Su- 
preme Court do not apply to cases 
arising under the Workmen’s Compen- 
sation Act insofar as or to the extent 
that the procedure is regulated by that 
act. Smith-Hurd Stats. ec. 48, 1 
Elles v. Industrial Commission, 30 N, 
Bi2d) 6155375 4a 107: 

Mo. Under Illinois Compensation Act 
providing that each party shall file with 
the Industrial Commission his address, 
or the name and address of any agent 
on whom all notices shall be served, 
provided that if such party has not filed 


his address, or the name and address, 


of an agent, service of any notice may 
be had by filing such notice with the 
Industrial Commission, forwarding by 
registered mail to Missouri corporation 
in Missouri all notices served on the 
Industrial Commission was not valid 
service giving Illinois tribunals juris- 
diction. over corporation’s person. 
Smith-Hurd Stats.Ill. ce. 48, § 156(i).— 
Fisk v. Wellsville Fire Brick Co., 152 
S.W.2d 113, transferred 145 S.W.2d 451. 
N.J. A proceeding for workmen’s 
compensation is sui generis and it is 
summary in nature and the procedural 
rules generally obtaining should not 
be permitted to override clear policy 
of statute. “N.J.S.A. 34:15-7 et seq.— 
Stroebel v. Jefferson Trucking & Rig- 
ging Co., 15 A.2d 805, 125 N.J.L. 484, 
affirming 11 A.2d 297, 124 N.J.L. 210. 


Pa.Super. Technicalities are not 
looked upon with favor in a compen- 
sation case.—Hopshock vy. Hackmeister, 
Ine., 14 A.2d 374, 140 Pa.Super. 384. 

Pa.Com.Pl. It must be borne in 
mind that rules of evidence are not 
applied in workmen’s compensation 
cases with the same rigor ag in litiga- 
tion before a jury; otherwise the main 
purpose of our compensation stututes 
would oftentimes be defeated.—Curran 
vy. James Reguiator Co., 8 Sch.Reg. 9. 

R.I. In so far as procedure is indi- 
cated in Workmen’s Compensation Act, 
legislative intention is clear that prac- 
tice in equity be followed. Gen.Laws 
1938, c. 300, art. 1 et seq., § 1 et seq.— 
Hingeco Mfg. Co. v. Haglund, 14 A.2d 
233. 

S.C. The intention of the compensa- 
tion act was to provide simplicity of 
procedure. Code Supp.1936, § 7035-1 
et seq.—Baker vy. Graniteville Co., 14 
S.B.2d 367, 197 S.C. 21 

$.c. The niceties of pleadings and 
process in law courts, desirable though 
they may there be, cannot be required 
of the Industrial Commission composed 
of laymen without violating the spirit 
and philosophy of workmen’s compen- 
Sation.. Act Julyad 75, 1936)..39. St. cat 
Large, p. 1257, § 54.--King v. Wesner, 
16 S.H.2d 289, 198 S.C. 49. 

Tex. A liberal construction is to be 
given the acts of Industrial Accident 
Board in carrying out provisions of 
compensation laws.—Traders & Gen- 
eral Ins. Co. v. Garry, 143 S.W.2d 370, 
affirming 118 S.W.2d 340. 

Proceedings. before Industrial Acci- 


rules generally obtaining should not be 
permitted to override clear policy of 
seq.— 
Stroebel v. Jefferson Trucking & Rig- 


Act. 


dent Bear are inf nd 
not exact any ‘formal ‘metho 

ing claims to that A al 

General Ins. Co. v. ifs 
370, affirming 118 SW. 36 340. 
Tex.Civ.App. The liberal rule 
construction of Workmen’s Co 


i) 


all other well-defined rules of evidence 
pleading. Vernon’s Ann.Civ.S 
art. 8306 et seg.—Southern Unde 
writers v. Blair, 144 8.W.2d 641. veh 

Tex.Civ.,App. Under bide. 
Compensation Act, the Industrial 
dent Board is intended to be an 
formal, quasi judicial body vested wit 
much discretion and given wide lati 


hence a 
should not be hela to a rigid rule i 
making his claim for Sey ron 
Vernon’s Ann.Civ.St. arts.. 8306-830 
Western Casualty Co. v. mae be 
W:2d 446, error dismissed, ud mel 
correct. ¢ 
Va. The rules of common’ law f 
tort actions are inapplicable to. vee es 
under the Workmen’s Compensation 
Code 1936, § 1887(1) et s 
Burlington Mills Corporation iN. 
good, 13 S.H.2d 291. 
8 718 ns a 
La. Under statute providing 
service of process upon the sec. 


in any action or proceeding grow! 
out of any accident or collision 
operating, a motor vehicle on the 
ways of the state, service of proc 
upon the secretary is not restricte 
actions ex delicto, and statutor 
visions are applicable to an ac 
which an award of workmen’s compen- — 
sation is sought. Act No. 86 of 19 
§ 1, as amended by Act No. | 

1932, § 1; Act No. 20 of 1914; Rev. 
Code, art. 13.—Maddry v. Moore ( 
Lumber Co., 197 So. 651, 195 La. 9 : 
answer to certified question Be. i 

to 197 So. 653. Uh Seah 


process upon the Seo eaae or f 
any action or proceeding grow 
of any accident or collision while op- 
erating a motor vehicle on the high- 
ways of the state, a nonresiden , 
fendant can be subjected to the jur 
diction of the courts through the su 
stituted service of process upon the : 


by a resident employee for cc 
sation under the Employers’ L 
ty Act, growing out of an -accid mit 
or collision in which the agent of the: 
nonresident defendant was  invo ved 
while operating a motor vehicle on 
the highways of the state. Rev.Civ. 
Code, art. 13; Act No. 86 of 1928, fhe 
amended by Act No. 184 of 1932; Act — 
No. 20 of 1914,—Maddry v. Moore 
Bros. Lumber Co., 197 So. “G51, LP Opvsat 
979, answer to certified question ae at 
formed to 197 So. 653 
La.App. A nonresident defendant 
could be subjected to jurisdiction of 
state courts through substituted service 


thorizing service on nonresident moto 
ist in an action arising out of operatio 
of motor vehicle within the state b. 
service on secretary of state in an a 
tion for workmen’s compensation insti- — 
tuted in county where accident occurred — 

by nonresident’s employee who was dis- _ 
abled in an accident involving a motor ; 
vehicle driven on highways of the state: 
by an authorized agent of nonresident, | 
Act No. 20 of 1914, § 18, subd. 1(A), as” 
amended; Act No. 86. of 1928, Ss. 
amended by Act No. 184 of .1932.— 
Maddry y. Moore Bros. Lumber Co., 
197 So. 653, conforming to answer to- 
certified question: 197 So, 651, 195 La. 


O79. 
§ 720 i) 
D.C.Wis. The occurrence of an in- 
jury on navigable waters of the United. 
States and the relation of master and 
servant are fundamental jurisdictional 
requirements for a Longshoremen’s 
Compensation award and to determine 
such question, a trial de novo is prop- 
er in proceeding to set aside award. 
Longshoremen’s and Harbor Workers’ 
Compensation Act, §. 21,333. U.S.C.Ag § 


 Ydaho, 104 P.2d 625. 


himself does not ipse facto oust ¢ 
mission of jurisdiction, although juris- 


ot ei CS ais wlio Ga 


ey tie Be ey a er 


i x ha) % ’ a ot hoy Oy ah eth ; ate nad 2 
§ 720 WORKMEN’S COMPENSATION ACTS« ie 
i gai lumb before proceeding _ Ga.App. Where Georgia Industrial — 
See he eae Rana ol Sema pee te ebumacae cou tiiewier it Board told compensation claimants’ at- 


/ Idaho. Where industrial accident 
board had acquired jurisdiction of sub- 
ject matter and parties in compensation 
proceeding before testimony was taken 
by board in state of Washington upon 
stipulation of parties, the taking of 
such testimony did not oust board of 
jurisdiction.—Hamlin vy. University of 
Idaho, 104 P.2d 625. 

Where industrial accident board had 
acquired jurisdiction of subject matter 
and parties in compensation proceed- 
ing, the fact that taking of proof may 
have been irregular or erroneous or 
that improper proofs may have been 
admitted or considered did not oust 


board of jurisdiction—Hamlin v. Uni- 


versity of Idaho, 104 P.2d 625. 
Where industrial accident board had 


-aequired jurisdiction of subject matter 


and parties in compensation proceed- 
ing, that effect of a stipulation of par- 
ties respecting taking of testimony by 
the board in state of Washington 
amounted to a waiver of official or 
binding oath and the taking of state- 
ments from witnesses on cross-examl- 


“nation did not affect jurisdiction of 


the board.—Hamlin y. University of 


Oki. Although immediate employer 


had duty to file copy of workmen’s com- 
: pepeeticn insurance contract, together 


ith notice of coverage as required by 
provision of Workmen’s Compensation 
Act, the provision is “directory”, and 
jurisdiction of Industrial Commission 
was not defeated by reason of non- 
compliance therewith. 85 Okl.St.Ann. § 
61.—Young vy. Postal Mut. Indemnity 
Coe 1 Pid" 139. 
The State Industrial Commission had 
jurisdiction to determine whether work- 
men’s compensation policy was issued 
by duly authorized company and was in 
effect on date of claimant’s injury. 85 
‘Okl.St.Ann, § 41.—Young y. Postal Mut. 
Indemnity Co., 115 P.2d 139. | 

§.C. In compensation proceeding be- 
fore Industrial Commission, pleading 
statutory defense that employee’s in- 
jury resulted from intoxication or will- 
ful intention of employee to fap 
om- 


diction of Commission may thereby be- 
come a mixed question of law and fact. 


- Act July 17, 1935, 39 St. at Large, p. 
1239, § 13.—Reeves v. Carolina Foun- 


dry & Machine Works, 9 S.H.2d 919, 


194 S.C. 403. 


W.Va. The rule that a plea of a 
void marriage can only be based upon 
a decree of nullity, and that such de- 


-.eree must have been entered by a court 


of competent jurisdiction applies in 
compensation cases, and compensation 


commissioner cannot pass on question 


of whether a marriage is void. Code 
1931, 48-2-1.—Shamblin. v. State Com- 
pensation Com’r, 12 S.B.2d 527. 
§ 721 
Cal.App. Where recovery is sought 
by an employee against his employer 
or the employer’s insurance carrier for 


a new or aggravated injury resulting 


from negligence of a physician in treat- 
ing an industrial injury, the Industrial 
Accident Commission has exclusive ju- 
risdiction to determine the claim.— 
Smith v. Coleman, 116 P.2d 133. 

N.C. Under Workmen’s Compensa- 
tion Act, the Industrial Commission 
has exclusive original jurisdiction, sub- 
ject to review by appellate courts as 
to matters of law, to hear and deter- 
mine matters of compensation for per- 
sonal injury or death arising out of 
and in the course of employment, un- 
less employer or employee has effect- 
ed a nonacceptance of the provisions 
of act as therein provided for. Code 
1939, §§ 8081(1), 8081(r).—Cooke y. 
Gillis, 12 Be eee eas 218 N.C. 726. 


Ga.App. Where evidence authorized 
finding that steam fitter, who was gen- 
erally an employee of plumber, but who 
was hired out to company, having a 
plant built, to help in installing ma- 
echinery and pipes, was a special em- 
ployee of company at time he sustained 
compensable injury, steam fitter was 
not required to exhaust his rights 


- assignment.—Standard Co. 


appeared that plumber did not have as 
many as ten men in his employ and 
hence was not subject to payment of a 
compensation eclaim.—Liberty Mut. Ins. 
Co. v. Kinsey, 16 S§.E.2d 179. 

Ind.App. A good-faith effort to ad- 
just a controversy between employee 
and employer, concerning compensation 
payable under the Workmen’s Compen- 
sation Act, or under an agreement be- 
tween employer and employee, ap- 
proved by the Industrial Board, and 
failure of the parties to agree are 
“conditions precedent” to the filing of 
a claim with the Industrial Commission 
except for good cause shown. Burns’ 
Ann.St. § 40-2220.—Skinner v. Flat 
Rock Canning Co., 33 N.H.2d 359, 


Where evidence sustained finding of, 


Industrial Board that no good-faith 
effort was made to settle controversy 
between employee and employer before 
employee sought to have the Industrial 
Commission review its award which 
was based on stipulation between par- 
ties, on ground of employee’s increased 
disability, the Industrial Board prop- 
erly determined that it was without 
jurisdiction to review the award. 
Burns’ Ann.St. § 40-2220.—Skinner v. 
Flat Rock Canning Co., 33 N.H.2d 359. 

Okl. Where an employee covered by 
Workmen’s Compensation Law was in- 
jured by negligence or wrongful act 
of a third person, and injured em- 
ployee filed his claim against his em- 
ployer, who did not carry workmen’s 
compensation insurance, and employer 
denied liability and never demanded 
an assignment of employee’s cause of 
action against such third person, em- 
ployee was excused from making such 
Dairy v. 
Allen, 108 P.2d> 164. 

{ § 724 
_ D.C.Wis. The occurrence of an_in- 
jury on navigable waters of the Unit- 
ed States and the relation of master 
and servant are fundamental jurisdic- 
tional requirements for a Longshore- 
men’s Compensation award and to de- 
termine such question, a trial de novo 
is proper in proceeding to set aside 
award. Longshoremen’s and Harbor 
Workers’, Compensation Act, § 21, 33 
U.S.C.A, § 921.—Walliser v. Bassett, 33 
F.Supp. 636. 
§ 725 


La.App. Jurisdiction cannot be con- 
ferred on a court that has none, either 
by estoppel or consent, and hence 
where court did not have jurisdiction 
of compensation case because contract 
of employment was maritime in char- 
acter, employer and insurance carrier 
were not “estopped” from denying 
right of employee to sue under state 
compensation law because they had 
paid him compensation for a limited 
number of weeks.—Swan y. Baton 
Rouge Transp. yA US eS Ona am 

26 


Mo. On question whether plaintiff 
could recover from Missouri corporation 
on an Illinois judgment for workmen’s 


compensation, where corporation’s at- 


torney did not enter corporation’s ap- 
pearance and took no part in the hear- 
ing, though he was in the courtroom 
where the hearing was had for a short 
time, and corporation’s insurer ap- 
peared on its own behalf but not for 
corporation, insurer’s appearance was 
not corporation’s appearance, and cor- 
poration did not enter its appearance.— 
Fisk v. Wellsville Fire Brick Co., 152 
S.W.2d 1138, transferred 145 S.W.2d 451. 
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Conn. Under statute providing that 
compensation commissioner shall re- 
tain jurisdiction over claims for com- 
pensation for any proper action there- 
on during the whole compensation pe- 
riod applicable to the injury, where 
payments for specific indemnity for 
loss of vision of eye were awarded in 
1933 and completed in 1935, compensa- 
tion commissioner had jurisdiction in 
a proceeding in 1938 to make a sup- 
plemental award of compensation for 
disability resulting from removal of the 


eye. Gen.St.1930, §§ 5237, 5240.— 
Morgan v. Adams, 16 A.2d 576, 127 
Conn, 294, 


torney that application returned to at- 


torney to include addresses of the par-— or 


ties was sufficient proof of claim, and 
that case would be doeketed for hear- 
ing and held pending outcome of North 
Carolina procedure, and within three 
months after accident the attorney 
wrote to Industrial Board a letter ask- 
ing them to accept such letter as nec- 
essary claim, claim was “filed” in time 
and case was in effect ‘continued’ 
until North Carolina Commission 
should rule whether it had jurisdic- 
tion. Code 1933, § 114-101 et seq.— 
Bituminous Casualty Corporation v. 
Mallory, 12 8.E.2d 112, 63 Ga.App. 714. 
After compensation claim is filed, the 
case may be continued for any length 
of time within discretion of Indus- 
trial Board, and during such continu- 
ance the statute of limitations is ar- 
rested. Code 1933, § 114-101 et seq.— 
Bituminous Casualty Corporation vy. 
Mallory, 12 §.E.2d 112, 63 Ga.App. 714. 
Mich. The Department of Labor and 
Industry reversing deputy commission- 
er’s award denying compensation did 
not lose jurisdiction when it entered 
an order awarding hospital and medical 
expenses and returned the matter to 
deputy commissioner for further tes- 
timony regarding average weekly wage 
and period of disability of employee, 
since such action on the part of the De- 
partment did not constitute a ‘‘rehear- 
ing’ and the order was not a “final 
order’. Comp.Laws 1929, § 8450.— 
Prange y. Grand Rapids Lumber Co., 
294 N.W. 90, 295 Mich. 40. 
N.Y.App.Div. In compensation pro- 
ceeding where evidence entitled to 
greatest weight was that accident hap- 
pened after insurance became effective, 
refusal of adjournment to give employ- 
er an opportunity to produce a witness 
to explain letter written by employer 
to insurance carrier asking carrier to 
represent employer on any hearing and 
stating that any award would be paid 
by the employer was error.—Liebman 
v. Cordell Cafeteria, 26 N.Y¥.S.2d 225. 
261 App.Div. 1029, 1111. 
vt. The Commissioner of Industrial 
Relations was not without authority to 
find the facts and determine conclusions 
of law thereon on theory that an award 
denying compensation and dismissing 
the claim had been made by him, where 
record disclosed’ that commissioner 
thought that he was required to certi- 
fy at one time all questions appear- 
ing in case, and that commissioner did 
not intend to oust himself of jurisdic- 
tion to hear the evidence and determine 
the facts. P.L. 6480 et seq.—Laird y. 
State of Vermont Highway Dept., 20 
A.2d 555,112 Vt. 67, 


P § 731 
La.App. A. foreign corporate em- 
ployer and insurance carrier which 


were doing business within the state 
and had appointed agents therein for 
service of process could not question 
court’s jurisdiction to determine 
whether claimant was _ entitled to re-, 
ceive compensation under the Employ- 
er’s Liability Act of Louisiana, though 
employee was employed originally in 
Illinois. Act No. 20 of 1914, as amend- 
ed; Smith-Hurd Stats.Ill. ¢. 48, § 138 
et seq.—McKane v. New Amsterdam 
Casualty Co., 199 So. 175. 

Where contract between branch of- 
fice-manager in Louisiana and employ- 
er in Illinois was governed by the 
Louisiana Workmen’s Compensation 
Act, suit could be entertained by the 
Louisiana court under the Louisiana 
act, though claimant had moved her 
permanent residence from Louisiana to. 
Illinois. Act No. 20 of 1914, as amend- 
ed; Smith-Hurd Stats. c. 48, §§ 138, 
142._McKane v. New Amsterdam Cas- 
ualty Co., 199 So. 175. 

Ohio App. In a compensation ease, 
the general rule that the question of 
jurisdiction of a court over the sub- 
ject matter may be raised at any time 
applies—McManus vy. Industrial Com- 
mission of Ohio, 31 N.E.2d 465, 66 Ohio 
App. 14. 


§ 734 
Colo. General limitation statutes did 
not govern a proceeding under Work- 


+. award as 
- father. 


en’s Compensation Act wherein min- 
ors, uae their mother, sought an 
dependents of their deceased 
85 C.S.A. c. 97, §§ 280 et seq., 
363.—Miller v. Industrial Commission, 
105 P.2d 404. ; 
_ Ga.App. After compensation claim is 
filed, the case- may be continued for 
any length of time within discretion 
of Industrial Board, and during such 
continuance the statute of limitations 
is arrested. Code 1933, § 114-101 et 
seq.—Bituminous Casualty Corporation 
Loree ae 12 S.B.2d 112, 63 Ga.App. 


_La. A suit for workmen’s compensa- 

tion filed June 18, 1988, for disability 
resulting from rupture which occurred 
on August 1, 1937, was not barred by 
one-year prescription statute notwith- 
standing employee sustained inguinal 
hernia on September 15, 1936. Act No. 
20 of 1914, 31, as amended by Act 
No. 29 of 1934.—Carlino v. U. S. Fidel- 
ity & Guaranty Co., 199 So. 228, 196 
La. 400, annulling 198 So. 278. 

Md. Where injured employee died in 
June, 1939, and thereafter Industrial 
Accident Commission awarded compen- 
sation for his death to widow who died 
within the year, and on May 22, 1940, 
her daughter, who was deceased em- 
ployee’s stepdaughter, petitioned com- 
mission to reopen the case to determine 
whether she was a dependent entitled 
to receive balance of the award, step- 
daughter complied with requirement of 
statute for making application for com- 
pensation within one year from date of 
employee’s death. Code 1939, art. 101, 
§ 51.—Meyler v. Mayor and City Council 
of Baltimore, 17 A.2d 762. 

There is nothing in the Workmen’s 
Compensation Act which requires that 
_ all of dependents of deceased employee 
-shall be ascertained and determined by 
_Industrial Accident Commission at time 
any dependent’s application is consid- 
ered. Code 1939, art. 101, § 48.—Mey- 
ler v. Mayor and City Council of Balti- 
more, 17 A.2d 762. 

N.J. Where accident occurred Au- 
gust 8, 1928, petition filed June 20, 
1939, to review a former compromise 
agreement was not maintainable as an 
original petition for workmen’s com- 
pensation, since it was not filed with- 
in time prescribed by statutes requir- 
ing the filing of a petition within two 
years after accident. N.J.S.A. 34:15- 
41, 84:15-51.—Stroebel v. Jefferson 
Trucking & Rigging Co., 15 A.2d 805, 
125 N.J.L. 484, affirming 11 A.2d 297, 
124 N.J.L. 210. 

Where employee was injured August 
8, 1928, and died November 5, 1928, 
and petition for compensation was filed 
January 31, 1929, and proceeding re- 
sulted in compromise agreement ap- 
proved by Compensation Bureau, and 
employer paid sum agreed upon, which 
was one-half of compensation to which 
claimants were entitled, and claimants 
filed- petition June 20, 1939, designed 
to adjudicate original petition, there 
was no “laches” precluding relief where 
dependents comprised widow and eight 
ehildren, six of whom were still infants, 
and employer had not been injured by 
delay. N.J.S.A. 34:15-7 et seq.—Stroe- 
bel v. Jefferson Trucking & Rigging 
Co., 15 A.2d 805, 125 N.J.L. 484, af- 
firming 11 A.2d 297, 124 N.J.L. 210. 

N.J.Sup. An employee’s delay in 
claiming compensation under Work- 
men’s Compensation Act for illness 
caused by injury of which employer 
had timely notice does not bar asser- 
tion of claim within statutory period. 
—Bobertz v. Township of Hillside, 15 
A.2d 796, 125 N.J.L. 321, affirming 
14 A.2d 495, 18 N.J.Misc. 399, revers- 
ing 9 A.2d 689, 17 N.J.Mise. 396. 


N.J.Com.Pl. The section of Work- 
men’s Compensation Act, providing for 
filing of petition for compensation with- 
in two years after accident or within 
two years after employer’s failure to 
make payment pursuant to terms of an 
agreement for the payment of com- 
pensation or within two years of pay- 
ment of last compensation, is not mere- 
ly a “statute of repose’. N.J.S.A, 34: 
15-51.—Greif v. Betsy Ross Ice Cream 
Co., 20 A.2d 597, 19 N.J.Misc. 397. 


\ 


FE ee EM or | ORE MEE TTT 


ss WORKMEN'S COMPENSATION ACTS 


Ohio App. ‘The right of an injured 
employee is such as is given him un- 
der the law in force at the time of 
the injury, and his claim to compen- 
sation is barred if he fails to file ap- 
plication therefor within two years aft- 
er_ the injury. Gen.Code, § 1465-72a. 
—State ex rel. Hawley vy. Industrial 
Commission, 28 N.H.2d 654, 64 Ohio 
App. 271, affirmed 30 N.H.2d 832, 1387 
Ohio St. 332. 

Pa.Com.Pl, While workmen compen- 
sation proceedings ,.have dragged along 
Since 1932, there is nothing in the rec- 
ord to indicate that the delay was in- 
tentionally caused by the claimant.— 
peneles v. Bowman & Co., 51 Dauph. 


Tenn. Where claimant, who was in- 
jured in August, 1935, brought suit 
for compensation in July, 1936, and on 
July 8, 1937, suit was dismissed by 
judgment reciting that recovery should 
be denied until such time as claimant 
would submit to operation to have 
hernia repaired, a new suit brought 
on February 10, 1938, was not barred 
by 1-year statute of limitations, since 
such suit was within statute providing 
that a new action may be brought 
within one year after an inconclusive 
judgment of dismissal, and judgment of 
July 8 merely ‘‘suspended” claimant’s 
right of action until conditions pre- 
scribed were complied with. Code 
1932, §§ 6875, 6884, 8572.—Blevins v. 
Pearson Hardwood Flooring Co., 144 
S.W.2d 781. 

Where claimant, who was injured in 
August, 1935, brought suit for com- 
pensation in July, 1936, even if a 
judgment of July 8, 1937, dismissing 
suit and reciting that recovery should 
be denied until such time as claimant 
would submit to operation to have 
hernia repaired was a “final judgment” 
over which trial court lost control after 
expiration of 30 days, a new _ suit 
brought on February 10, 1938, was not 
barred by 1-year statute of limitations, 
since right reserved under statute to 
commence a new action within one 
year after an inconclusive judgment of 
dismissal applies to a judgment which 
might otherwise be final. Code 1932, 
§§ 6875, 6884, 8572.—Blevins v. Pear- 
son Hardwood Flooring Co., 144 S.W. 


2d 781. 
§ 737 


N.J. Where accident occurred August 
8, 1928, injured employee died Novem- 
ber 5, 1928, petition for compensation 
was filed January 31, 1929, and the 
proceeding resulted in compromise 
agreement approved by Compensation 
Bureau, under which employer paid 
lump-sum payment, which, apportioned 
weekly in consonance with statutory 
standard, embraced period terminating 
December, 1936, statute permitting fil- 
ing of petition for compensation with- 
in two years after last payment of 
ecmpensation did not authorize the fil- 
ing of a petition to review compromise 
agreement which was filed June 20, 
1939. N.J.S,A. 34:15-51.—Stroebel v. 
Jefferson Trucking & Rigging Co., 15 
A.2d 805, 125 N.J.L. 484, affirming 11 
A.2d 297, 124 N.J.L. 210. 

Sum paid under compromise agree- 
ment for workmen’s compensation in- 
tended by parties to be final settlement 
of claim, if less than that prescribed 
by statute, is considered merely “part 
payment” of compensation within stat- 
ute permitting filing of petition for 
compensation within two years after 
last part payment. N.J.S.A. 34:15-51. 
—Stroebel v, Jefferson Trucking & Rig- 
ging Co., 15 A.2d 805, 125 N.J.L. 484, 
affirming 11 A.2d 297, 124 N.J.L. 210. 


N.J.Sup. Where fireman was hurt 
on May 7, 1934, and on August 22, 
1936, an informal hearing was had 


and an award made and agreed to, 
the voluntary payment by the city 
of the award of August 22, 1936, 
gave fireman’s widow two years from 
that date to file compensation petition 
and, therefore, widow’s petition filed 
on April 7, 1938, for compensation 
for death of fireman was within time, 
N.J.S.A. 34:15-51.—City of Paterson v. 
Smith, 20 A.2d 323, 126 N.J.L. 571. 
N.J.Com.Pl. Any payment made by 


§ 744 
employer for medical treatment fur- 
nished employee injured in an accident 
arising out of and in the course of em- 
ployment constituted “payment’’ within 
meaning of section of Workmen’s Com- 
pensation Act, as amended, providing 
that any such payment should consti- 
tute an agreement for compensation, 
tolling the running of two-year period 
for filing petition for compensation un- 
til employer’s failure to make payment 
pursuant to terms of such agreement. 
N.J.S.A, 34:15-7 et seq., 34:15-15, 34: 
15-51.—Greif v. Betsy Ross Ice Cream 
Co., 20 A.2d 597, 19 N.J.Mise. 397. 
_A petition for workmen’s compensa- 
tion, filed with Compensation Bureau 
more than two years after occurrence of 
accident but less than two years after 
employer reimbursed injured employee 
for the cost of surgical belt and dress- 
ings furnished employee on account 
of injuries sustained in accident, was 
filed within the time required by Work- 


men’s Compensation Act, as amended, 


requiring petition to be filed within two. 
years after employer’s failure to make 
payment pursuant to terms of an agree- 
ment for compensation, since such pay- 


ment of medical bills constituted an 


“agreement to pay compensation’’ with- 
in meaning of the act. N.J.S.A. 34:15-7 
et seq., 34:15-15, 34:15-51.—Greif v. 
Betsy Ross Ice Cream Co., 20 A.2d 597, 
19 N.J.Mise, 397. ae 

N.J.Dept.Labor. 
pensation petition, filed within two 
years after last date on which com- 
pensation should have been paid peti- 
tioner under compromise eash settle- 
ment agreement, if payments aggre- 
gating such amount at his weekly com- 
pensation rate had been made during 
time elapsing since his disability be- 
gan, was not barred by statute of limi- 
tations, N.J.S.A. 34:15-22.—Horowitz 


v. Rothenberg Hat Co., 18 A.2d 852, 19 © 


N.J.Mise. 284. 

N.J.Dept.Labor. A workmen’s com- 
pensation case was not barred by stat- 
ute of limitations where employer with- 
in two years of date of filing of' petition 
and within two years of date of acci- 
dent paid employee compensation for 
temporary disability and paid money — 
to physicians and hospital for treat- 
ment of employee. N.J.S.A, 34:15-51.— 


Quinn v. Henry Becker & Son, 21 A.2d La ; 


617, 19 N.J.Mise. 508. ‘4 
Payments of compensation to em- 
ployee within two years of date of 
filing of petition or within two years of 
date of, accident have the effect of ex- 
tending limitation period for two years 
from the date of the last payment, N.J. 


§.A. 34:15-51.—Quinn v. Henry Becker 


& Son, 21 A.2d 617, 19 N.J.Misc. 508. 
Wis. For amount paid injured em- 
ployee by employer within two years 
after injury to operate as compensation 
therefor under Workmen’s Compensa- 
tion Act, so as to validate compensation 
claim otherwise barred by two-year 
statute of limitations, money must have 
been paid with intent that it should 
eae as such compensation, St. 


Peeps 294 N.W. 515, 236 Wis.' 
j § 748 
Pa.Super. Under Workmen’s Com- 


pensation Act, all those named in a 
single complaint should be docketed by 
Department of Labor and Industry as 
parties defendant and as such must be 
served with all notices to which any 
defendant is entitled under the act. 
77 PS. § 1° et seq.—Healey v. Carey, 
Baxter & Kennedy, 19 A.2d 852, 144 
Pa.Super. 500. 
§ 744 


La. The Workmen’s Compensation 
Law is solely for benefit of and per- 
sonal to injured employee or his de- 
pendents, 
dependents have right to enforce lia- 
bility for compensation. Act No. 20 
of 1914.—Brownfield v. Southern 
Amusement Co., 198 So. 656, 196 La. 
73, annulling 198 So. 670. 

La.App. Under Employers’ Liability 


Act, an able-bodied husband, who is 
not mentally or physically inea- 
pacitated from wage earning, cannot 


maintain suit for compensation for ac- 


ee 


A workman’s com-- 


§ 102.12.—Stewart v. Industrial ° 


and only employee or his : 
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cidental death or injuries of his em- 
ployed wife. Act No. 20 of 1914, as 
amended.—Brownfield v. Southern 
Amusement Co., 198 So. 670, annulled 
198 So. 656, 196 La. 73. 
Under Employers’ Liability Act, em- 
ployed wife and no other could main- 
tain suit and stand in judgment for 
compensation for accidental injury to 
wife as against contention that com- 
pensation payments would become part 
of acquéts and gains of the com- 
munity, and that husband was only 
one who could sue and stand in judg- 
ment. Act No. 20 of 1914, as amended. 
—Brownfield v. Southern Amusement 
Co., 198 So. 670, annulled 198 So. 656. 
Jona. 
©. The statute authorizing guardi- 
trustee, or committee of an em- 
yee who is mentally incompetent or 
er 18 to exercise right or privilege 
behalf of such employee is a mere 
leclaration of the common-law rule. 
Pub.Laws 1929, c. 120, § 48.—Lineber- 
-y v. Town of Mebane, 13 S.H.2d 429, 
9 N.C. 257, granting rehearing 12 
nd 252.7218 N.C! 737: 
peti. : § 745 
La.App. In a proceeding to obtain 
ensation for infant son injured 
hile serving as a messenger boy, an 
aption of no right of action as to 
mother was properly sustained, 
a right of action, if any exists, 
solely in the father. Rev.Civ. 
e, art. 221, as amended.—Horton v. 
‘tern Union Telegraph Co., 200 
44, 
C. A proceeding before Industrial 
mmission for compensation is not 
strictly speaking an ‘‘action”, and hence 
g ant may prosecute claim directly 
without appointment of next friend or 
- guardian.—Lineberry vy. Town of Me- 
O55 ity Qe) 8. b.20)'252, 218 eN.Ci 737 re- 
eee aring granted 13 8.8.2d 429, 219 N.C. 
Dy la 
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‘N.C. The statute authorizing guardi- 
n, trustee, or committee of an em- 
_ ployee who is mentally incompetent or 
) under 18 to exercise right or privilege 
m behalf of such employee is a mere 
declaration of thé common-law rule. 
Pub.Laws 1929, ¢. 120, 48,—lLine- 
erry v. Town of Mebane, 13 S.H.2d 
} 249 ONO 257) eaune rehearing 
BH.2d 252, 218 N.C. 737. 
} § 746 
The right of 
Workmen’s 


action under 
Compensation 


ye 751 
NJ. It.is proper to make workmen’s 
compensation insurance carrier a party 
to injured employee’s compensation 
proceeding. N.J.S.A. 34:15-84.—Belan- 
owitz v. Travelers Ins. Co., 15 A.2d 
) 745, 125 N.J.L. 301, affirming 10 A.2d 
Merle, Lao NiJ.L.) 574, setting aside 6 
A.2d 665, 17 N.J.Misec. 151: 

: § 752 

N.J.Dept.Labor. An injured em- 
ployee may join both employer and 
--employer’s insurance carrier in peti- 
tion for compensation and obtain an 
effective award against both under 
statute. N.J.S.A. 34:15-84.—Miller v. 
National Chair Co., 18 A.2d 847,19 N. 
RENLISG, 275, 

Tenn. Under Workmen’s Compensa- 
‘tion Act principal contractor was lia- 
ble jointly, or jointly and severally, 
with subcontractor, as immediate em- 
ployer, for injury to employee result- 
i ing from accident occurring on prem- 
ises on which principal contractor had 

. undertaken to execute work, and hence 
principal contractor was properly made 
a party defendant along with subcon- 
tractor in action for compensation. 
‘Code 1932, §§ 6866, 8611.—P. H. Rey- 
nolds & Co. v. McKnight, 148 S.W.2d 


357, 
§ 754 
Mo.App. In compensation proceed- 
ing, refusal of defendants’ motion re- 
questing that other parties operating 


under compensation act, and who had 
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contributed to fund from which claim- 


“uD 


ant received salary, be brought into 
proceeding as parties, was not error, 
since statute concerning joint and sev- 
eral liability of employers gave claim- 
ant exclusive right to determine whom 


he would seek to hold liable for com-- 


pensation. Mo.St.Ann. §§ 3299 et seq., 
3307, pp. 8229 et seq., 8242.—Schultz 
es Moerschel Products Co., 142 S.W.2d 
106. “aa 


§ '759 : 

Mich. An employee’s death prior to 
final order of the Department of Labor 
and Industry awarding compensation 
ends the employer’s liability to pay 
compensation to employee, and proceed- 
ing to recover compensation is abated. 
Comp.Laws 1929;' § 8428—Nacey  v. 
Utley, 294 N.W. 675, 295 Mich. 266. 

Ok]. Where injured employee to 
whom unpaid benefits were due under 
compensation law died at time when 
compensation act provided that bene- 
fits should be paid ‘‘only to employees,” 
and before amendment providing that 
an award shall be payable to and for 
benefit of certain dependents, it was 
proper to enter an order reviving the 
matter to collect unpaid benefits, but 
employee’s executor or administrator 
was the “necessary party’ to seek the 
revivor and not employee’s widow or 
minor heir. 85 OklSt.Ann. § 48; 
Laws 1933, ¢..29, § 3, 85 OkI.St.Ann. 


'§ 48 note—Felmet v. Barbre, 106 P. 


200 ORs 

Okl. ) 
pensation Act relating to the entering 
of an award after the death of an 
injured employee, an award otherwise 
surviving can be made after injured 
employee’s death from causes other 
than the accidental injury, and the 
State Industrial Commission may re- 
vive the proceedings in the name of 
the beneficiary designated by the act, 
and then proceed to hear and. deter- 
mine the extent of disability. 85 Okl. 
St.Ann. §§ 41, 48, 48.—Chaves v. State 
Industrial Commission, 111 P.2d 170. 


§ 761 

Cal.App. The Workmen’s Compensa- 
tion Act provision that there is but 
one cause of action for each transaction 
coming within act and that all claims 
for medical expense, disability pay- 
ments, death benefits, burial expense, 
liens or any other matter arising out 
of such transactions may in discretion 
of Industrial Accident Commission be 
joined in same proceeding should re- 
ceive a liberal construction to prevent 
the denial of subsequent valid causes 
of action. $t.1937,\ p. 292, § 53803.— 
Glavich v. Industrial Accident Commis- 
sion of California, 112 P.2d 774. 

The Workmen’s Compensation Act 
provision that there is but one cause 
of action for each transaction coming 
within act, and that all claims for 
medical expense, disability payments, 
death benefits, burial expense, liens or 
any other matter arising out of such 
transactions may in discretion of In- 
dustrial Accident Commission be joined 
in same proceeding, is intended to 
prevent splitting of causes of action 
necessarily inyolved in same transac- 
tion, to save the obligor costs and 
vexation of different suits. St.1937, p. 
292, § 5303.—Glavich v. Industrial Ac- 


cident Commission of California, 112 
P.2d 774. 
Miss. In administratrix’ action un- 


der Federal Employers’ 
to recover for death of railroad em- 
ployee, occurring in Alabama, ad- 
ministratrix could not individually as 
widow maintain a count under Ala- 
bama Workmen’s Compensation Law, 
since she would be suing in first 
eounts as administratrix and in other 
count in a different capacity as a dif- 
ferent party plaintiff. Code Ala.1923, 
§ 7534 et seq.—Gulf M. & N. R. Co. 
v. Madden, 200 So. 119. 

A railroad employee’s widow could 
not in same action sue as administra- 
trix under Federal EmpJoyers’ Lia- 
bility Act and individually under Ala- 
bama Workmen’s Compensation Law 


Liability Act 


for death of employee occurring in 
Alabama, since suit cannot be main- 
tained on counts sounding in tort 


Under the section of the Com-- 


Em 
U.S.C.A. § 
7534 et seqg.—Gulf M. 
Madden, 200 So. 119. Ads 
_Pa.Super. Where it was admitte 
that employee lost use of an eye in 
course of his employment, but each 


of two employers maintained that the 


other was liable for payment of com- 
pensation, but one petition should have 
been filed setting forth the facts where- 
in both employers could have been 
brought on the record and_ liability 
imposed on one or the other 
single proceeding. 77 P.S. § 1 et seq. 
—Healey v. Carey, Baxter & Kennedy, 
19 A.2d 852, 144 Pa.Super. 500. ¥ 

The Workmen’s Compensation Act is 
primarily for benefit of workmen and 
not for protection of an employer in a 
controversy between him and another 
employer or insurance carrier, and a 
proceeding on a single petition oper- 
ates to benefit of claimant, protects 
the rights of all parties, and avoids 
possibility of inconsistent findings: or 
conclusions on separate records. 77 P. 
S. § 1 et seq.—Healey v. Carey, Bax- 
ter & Kerfinedy, 19 A.2d 852, 144 Pa. 
Super. 500. j 
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Iu. A requirement 
men’s Compensation Act that no pro- 
ceeding shall be maintained unless 
notice of accident has been given em- 
ployer within 80 days makes proof of 
notice essential to jurisdiction of com- 
mission, and, where proof of notice 
was insufficient, commission was with- 
out jurisdiction to award compensation. 


: admitted af 


int a! 


of the Work- 


Smith-Hurd Stats. c. 48, § 161.—Brown | 
Shoe Co. v. Industrial Commission, 30 — 


N.E.2d 4, 374 Ill. 500. 


Iowa. The only purpose of provision : 


of Workmen’s Compensation Act  re- 
quiring employee to give notice of in- 
jury is to enable employer to investi- 
gate the facts relating to the injury. 
Code 1939, § 
Co., 294 N.W. 

N.M. The requirement of the Work- 
men’s Compensation Act that the em- 
ployer have actual knowledge or be 
given written notice of the accident 
and injury is for the protection of the 
employer in order that he may investi- 
gate the facts and circumstances and 
question witnesses, and to prevent fil- 
ing of fictitious claims when lapse of 
time makes proof of genuineness dif- 
ficult. -Comp.St.1929, § 156-113, as 
amended by_ Laws 1937, ¢. 92, § 7.— 
Ogletree v. Jones, 106 P.2d 302, 44 N. 
M. 567. 

N.M. The requirement of the Com- 


1383.—Knipe v. Skelgas 
880. ee 


pensation Act that the employer have 


actual knowledge or be given written 
notice of injury is a mandatory re- 
quirement upon which employee’s right 
of action rests and is not a mere for- 
mality, and notice where required is a 
“condition precedent” to recovery. 
Comp.St.1929, § 156-113, as amended 
by Laws 1937, c. 92, § 7.—Ogletree vy. 
Jones, 106 P.2d 302, 44 N.M. 567, 


§ '767 
Pa.Super. Where incidents upon 
which claim for compensation was 
based occurred on January 8 L938) 


which was subsequent to effective date 
of statute respecting time for giving 
notice to employer of injury, and peti- 
tion for compensation was filed De- 
cember 14, 1938, the fact that no no- 
tice was given employer within 90 
days after alleged accident did not 
preclude claimant from having’ ‘her 
claim adjudicated upon merits. * 
S. § 631—Messer y. Reading Co., 18 
A.2d 75, 143 Pa.Super. 240. 

Pa.Com.Pl. When an employee suf- 
fers hernia, he must give notice to his 
employer within forty-eight hours, and 
if he fails to do so, the injury is not 
compensable.—Jankowski y, Drie Malle- 
able Iron Co., 23 Brie 139. 

Pa.Com.Pl. In claim for compensga- 
tion for hernia, burden is on claimant 
to prove by clear preponderance of cred- 
ible evidence, that descent followed 
cause without intervening time; that 
there was actual pain in hernial region 
at time of descent; and that manifesta- 
tions were so severe as to necessitate 


US (idenl sh 


or mental incapacity, other than mi- 
nority, of the injured person or his 
dependents for one year from date 
when such incapacity ceases, is an ex- 
ception to section of act providing that 
right to compensation shall be forever 
barred unless notice is given and 
claim made within one year after ac- 
cident, and does not limit the inca- 
pacity to one continuous from date of 
accident. Code 1932, §§ 6874, 6884 
(1,.4).—McBrayer v. Dixie Mercerizing 
Co., 144 S.W.2d 764. 


§ 769 
Iowa. Under Workmen’s Compensa- 
tion Act, written notice of injury is 
not necessary, if the employer or his 
representative have actual knowledge 
of the occurrence of an injury. Code 


1939, § 1383.—Knipe v. Skelgas Co., 
(294 N.W. 880. ; 
_N.J.Dept.Labor. Where employee was 


injured while cleaning employer's home 
and employer's wife was present at 


time of mishap and actually assisted 


employee from floor to chair, actual 


knowledge regarding accident relieved 


employee of giving notice to employer 


Oy, 
4 


of injury. N.J.S.A. 34:15-17.—Stewart 
Brant, 17 A.2d 275, 19 N.J.Misc. 
: 770 
N.M. ‘Actual knowledge’ of em- 


ployer, within Compensation Act pro- 
vision excusing written notice of the 
accident or injury, means knowledge 
of a compensable injury and involves 
more than knowledge of the mere hap- 
pening of an accident or than merely 
putting upon inquiry, and notice in 
casual conversation or mere notice to 
employer that the employee became 
sick while at work is_ insufficient. 
Comp.St.1929, § 156-113, as amended by 
Laws 1937, ec. 92, § 7.—Ogletree v., 
Jones, 106 P.2d 302, 44 N.M. 567. 5 
Where employee who suffered illness 
diagnosed as ‘“‘oedema’’, caused by gas 
poisoning, merely stated to employer 
during casual conversation when em- 
ployee went for pay check that he 
 *Wwas about knocked out” from gas in 
his chest and, likewise, after employ- 
ment ended told employer’s alleged 
foreman that he was “kind of knocked 
out” but did not say from what, em- 
ployer had no “actual knowledge” with- 
in provision of Workmen’s Compensa- 
tion Act excusing written notice of 
accident or injury, hence employee 
could not recover compensation. Laws 
1937, ce. 92, § 4; Comp.St.1929, § 156- 
113, as amended by Laws 1937, ¢. 92, 
§ 7.—Ogletree v. Jones, 106 P.2d 302, 
44 N.M. 567. 


§ 771 

Towa. The right of salesman for gas 
company to recover compensation for 
injuries sustained in course of employ- 
ment was not barred because of fail- 
ure to comply with provision of Work- 
men’s Compensation Act requiring ‘‘ac- 
tual notice’ of injury, where it ap- 
peared that manager of office under 
whose direction salesman was working 
knew of accident within a few hours 
after it occurred and had reported it 
to company’s main oflice. Code 1939, 
§ 1383.—Knipe v. Skelgas Co., 294 N. 
W. 880. 

N.J.Dept.Labor. Where a supervisor 
received report of employee’s injury 
from a fellow employee and spoke to 
employee and examined injury, em- 
ployer had sufficient notice of accident 
within requirement of workmen’s com- 
pensation statute, and it was imma- 
terial that employer did not receive re- 
port of accident directly from em- 
ployee or that vice president’s or time- 
keeper’s books failed to disclose report 
of accident.—Krovy vy. Centaur Const. 
Co., 15° A. 2d 1619; 18 N.J.Mise: 593) 

Okl. Where claimant fails to give 
notice in writing of injury within 30 
42 C.J.ANNO.—367 


ce 
ie ‘ 
Pan ve 


P.2d 2638. 
Okl. Where employee claimed, in no- 


tice to employer, injuries to his wrist 


in fall from boiler, employee’s men- 
tioning injury to his back and head to 


physician who attended him was not 


notice of such injuries to employer, 

so as to authorize recovery of compen- 

sation therefor. 

Finance Oil Co. v. James, 109 P.2d 818. 
§ 773 


Okl. Where an employer reported 
employee’s injury and gave medical at- 
tention to the employee within less 
than 30 days after injury, such action 
of the employer was sufficient to justi- 
fy State Industrial Commission’s find- 
ing that employer had not been prej- 


udiced by failure of employee to give 


the notice required by the compensa- 
tion act. 85 Okl.St.Ann. § 24.—Massa- 
chusetts Bonding & Insurance Co. vy. 
Satterfield, 108 P.2d 218. 


§ 776 

N.C. The limitations for giving no- 
tice or making claim under Workmen’s 
Compensation Act are tolled only in 
behalf of a person who is mentally 
incompetent or a minor. dependent, 
with possible exception of injured em- 
ployees under 18 years of age, and 
were not applicable to claimant who 
became 18 years of age more than 
twelve months before claim was filed. 
Pub.Laws 1929, e. 120, 49,—Line- 
berry v. Town of Mebane, 12 S.H.2d 
252, 218 N.C. 737, rehearing granted 
13 S.H.2d 429, 219 N.C. 257. 


§ 779 
Kan. The purpose of statute provid- 


ing that written claim for compensation 


be delivered to employer within 120 


days after accident was to give notice 
of claim to employer within such time 


as would enable employer to make nec- 


essary investigation of alleged injury 


for employer’s own protection. Gen.St. 
Supp.1939, 44-520a.—Bull v. S. 


nae Co., 106 P.2d 690, 152 Kan. 


Kan, 
written claim for compensation be de- 
livered to employer within 120 days 
after accident, personal signature of in- 
jured workman was not mandatory and 
workman could authorize attorney to 
file claim, notwithstanding that work- 
man is naturally the one expected to 
make the claim. Gen.St.Supp.1939, 44- 
509(a), 44-520a.—Bull v. 8. Patti Const. 
Co., 106 P.2d 690; 152 Kan. 618. 


An injured workman, who told his 
wife to try to get whatever workman 
had coming, vested wife with full au- 
thority, including right to select. law- 
yer of her own choice for husband, 


and wife or attorney selected by her 


had authority to make compensation 
claim. Gen.St.Supp.1939, 44-520a.—Bull 
vy. .S,. Patti Const. Co., 106 -P2d°..690, 


152 Kan. 618. 
Mo.App. The provision in Work- 
men’s Compensation Act requiring 


claim for compensation .to be filed with- 
in six months after injury or date of 
last payment on account of injury is 
a limitation on the right itself and not 
merely on the remedy. Mo.St.Ann. § 
3337, p. 8269.—Parker v. St. Louis Car 
Co., 145 S.W.2d 482. 

Mo.App. ‘The six months’ statute of 
limitations in compensation cases is 
“mandatory”, and failure to file a claim 
within statutory time extinguishes the 
right itself. Rev.St.1939, § 3727, Mo.St. 
Ann, § 3337, p. 8269.—Lutman v. Amer- 
ican Shoe Mach. Co., 151 S.W.2d 701. 


85 Okl.St.Ann. § 43.— 


Patti 


§ 780 : 
Under statute providing that 


n, and is not 
i Pub.Laws 192: 121 
—Lineberry yv. Town of Mebane, 
8.H.2d 252, 218 N.C. (737, 
granted 13 S.H.2d 429, 219 N. 
Pa.Super. The statute requir’ 
that workman’s compensation claim 
filed within year after accident res 
ing in claimant’s injury is not pu 
statute of limitations, but creates 
cial statutory limitation f 
given right, of which time is « 
and there is no right indepen 
such limitation. 77 bis eee 
Rowles v. State Workmen’s Ins. 
14 A.2d 551, 141 Pa.Super. 193. 
Pa.Super. In absence of clear } 
of fraud, coercion, or such othe 
proper conduct as would estop an 
plover or carrier from invoki 
imitation statute, right is foreve 
unless claim is made within stat 
period. 77 P.S. §§ 5138, 60 
y. Yale & Towne Mfg. Co., 16 A. 
142 Pa.Super. 470. et 


cd 


§ 783 

Wash. Although accompani 
notice and claim for compens 
back injury with petition for re 
of a compensation claim was ir 
the irregularity did not militat 
the claimant’s rights, especially — 
the department of labor and in 


Nelson y. Department of Labo 
dustries, 115 P.2d 1014. : 
§ 784 J 
In a compen 
a general description of injury i 
cient in claim made before Ind 
Accident Board, and in a suit file 
District Court to set aside Be 
award the claim may be enlar 
clude all injuries proximately I 
from accident. Vernon’s Ann.Ciy.§ 
art. 8306 et seq.—United Empl 
Casualty Co. v. Lee, 146 S. 
error dismissed, judgment cor 
Wash, The statutory requi 
relating to application for wo 
compensation is not a high ch 
requirement, and, as Jong as e 
ing filed with the department of 1 
and industries reasonably dire 
tention to the fact that an injur 
its particulars has been sustaine 
that compensation is claimed, t 
ute has been substantially co 
with. Rem.Rev.Stat. § 7686.— 
Department of Labor and In 
115 P.2d 1014. ; ; 


Tex.Civ.App. 


of his injuries, and death benefi 
burial expense which acerue only 
his death. St.1937, p. 292, § 53 
Glavich v. Industrial Accident — 
mission of California, 112 P.2d 77 
The Workmen’s Compensation 
provision that there is but one ca 
of action for each transaction comin 
within act and that all claims for 
cal expense, disability payments, 
benefits, burial expense, liens 
other matter arising out of such t 
actions may in discretion of Tags 
trial Accident Commission be joined i 
same proceeding, may not be construed 


as a bar, to widow or minor children 
of a workman, to maintaining a pro- by ihe 


ceeding to recover death benefit or fun- — 
eral expenses, merely because workman 
failed to 
pensation 
claim of 
have not 


within statutory time, since 
widow and minor children 
accrued at time workman 
sought to recover compensation for his 
disability. St.1937, p. 292, § 5303.— 
Glavich v. Industrial Accident Commis- 
sion of California, 112 P.2d 774. 
Where claim of workman’s widow 
and minor children for death benefit 
and funeral expenses did not exist at 
time workman’s application for com- 


present his claim for com- — 


a ; 

% § 787 
= pensation was made, the failure to in- 
elude such claim in the first proceed- 
ry ing could not constitute a “splitting of 
ae causes” so as to preclude widow and 
minor children after workman’s death 
from recovering on such claim. St. 
1937, pp. 284, 292, 295, 296, §§ 4701, 
5303, 5406, 5408, 5409.—Glavich v. In- 
dustrial Accident Commission of Cali- 
fornia, 112 P.2d 774. 


73 

Pa.Super. Referee did ‘ L 
amending © compensation claimant’s 
 elaim petition to show that injury oc- 
<a eurred on November 2 instead of on 
October 11, when it appeared that 
- e@laimant had_ first seen employer’s 
physician on November 3, with result 
that compliance with section of Com- 
pensation Act dealing with notice 
- would be shown, where laborer testified 
that he did not know date when oc- 
currence happened, but knew only that 
it was the day before he went to the 
physician, physician stated that when 
-_ elaimant called on him and was ex- 
amined, claimant said that injury had 
occurred the previous day, and it was 
shown that it was not claimant who 
ie fixed the date in the claim petition, but 
an employee of claimant’s employer. 
177 B.S. § 652.—Testa v. National Radia- 
tor Corporation, 15 A.2d 42, 141 Pa. 
* Super. 206. 


be amended at any time before Board 
has finally disposed of claim, irrespec- 
tive of how injury may be described in 
.  ¢laim. Vernon’s Ann.Ciy.St. arts. 8306- 
- _- 8309.—Western Casualty Co. v. DeLeon, 
Pees, 9. WV .20 446, error dismissed, judg- 
- ment correct. 
A letter written on March 16, 1936, 
to Industrial Accident Board by claim- 
ant’s attorney setting forth claimant’s 
contentions that he suffered accidental 
injury in course of employment result- 
ing in hernia and injuries to claimant’s 
i back and asking revision of award of 
February 26, 1936, finding that claim- 
ant sustained injury causing a hernia 
and ordering claimant to submit to op- 
eration was an “amended claim” where 
original notice of claim describing in- 
_ juries as a rupture was given board on 
January 6, 1936, after occurrence of ac- 


- cident on December 12, 1935. Vernon’s 
Ann.Ciy.St. arts. _8306-8309.—Western 
Casualty Co. v. DeLeon, 148 S.W.2d 


446, error dismissed, judgment correct, 


§ 788 

Ga.App. The Georgia Compensation 
Act does not require any technical or 
formal filing of claim, and mere writ- 
ing of letter to Industrial Board by 
claimant setting forth his employment, 
name of his employer, and cause of in- 
juries, may amount to a “filing of 
 elaim.”’ Code 1933, § 114-101 et seq.— 
- Bituminous Casualty Corporation vy. 

Mallory, 12 S.H.2d 112, 63 Ga.App. 
Ges 
Where Georgia Industrial Board told 
compensation claimants’ attorney that 
application returned to attorney to in- 
elude addresses of the parties was suf- 
ficient proof of claim, and that case 
would be docketed for hearing and 
held pending outcome of North Caro- 
lina procedure, and within three 
months after accident the attorney 
wrote to Industrial Board a letter ask- 
ing them to accept such letter as nec- 
essary claim, claim was “filed” in time 
and case was in effect ‘“‘continued” until 
North Carolina Commission should 
rule whether it had jurisdiction. Code 
1933, § 114-101 et seq.—Bituminous 
; Casualty Corporation vy. Mallory, 12 S, 
z _ 2d 112, 63 Ga.App. 714. 

} Ga.App. The Workmen’s Compensa- 
' tion Act does not require any technical 
; or formal filing of a claim. Code, § 
‘ 114-305.—Roddy v. Hartford Accident 
& Indemnity Co., 16 S.H.2d 81. 

Kan. The purpose of statute provid- 
ing that written claim for compensation 
could be delivered to employer by reg- 
istered mail within 120 days after ac- 

cident was to eliminate endless confu- 
sion, uncertainty, and conflict as to 
whether claim actually had been made 
by mail and to eliminate numerous 


‘WORKMEN’S COMP 


not err in 


. 


om 
ENSATI 
questions of waiver of claim. Gen.St. 
Supp.1939, 44-520a.—Bull v. S. Patti 
Const. Co.. 106 P.2d 690. 152 Kan. 618. 

Tex.Civ.App. Letters embracing all 
facts necessary to constitute a timely 
and proper claim, received by the In- 
dustrial Accident Board from, compen- 
sation claimant well within time limit 
of six months sufficiently met the re- 
quirements of the compensation law. 
Vernon’s Ann.Civ.St. art. 8307, § 4a.— 
AMtna Casualty & Surety Co. v. Dixon, 
145 S.W.2d Seghieo refused. 


D.C.La. The provision in Long- 
shoremen’s Compensation Act requir- 
ing claim for compensation to be filed 
by survivors within a year after death 
is “mandatory” and compliance there- 
with is jurisdictional. Longshoremen’s 
and Harbor Workers’ Compensation 
Act, § 13(a, ad), 33 U.S.C.A. § 913(a, 
d).—Dawson y. Jahncke Drydock, 33 
F.Supp. 668. 

Cal.App. The failure of workman to 
comply with statute of limitations does 
not satisfy liability of employer cre- 
ated by Workmen’s Compensation Act, 
but merely bars workman’s remedy for 
satisfaction of debt due him. St.1937, 
pp. 284, 292, 295, 296, §§ 4701, 5308, 
5405, 5406, 5408, 5409.—Glavich vy. In- 
dustrial Accident Commission of Cali- 
fornia, 112 P.2d 774. 3 

Cal.App. It is not ordinarily timely 
to file a claim under Workmen’s Com- 
pensation Act for death benefit within 
one year from date of death unless it 
is also within two years from date of 
injury. St.1937, pp. 284, 295, §§ 4701 
5406.—Glavich y. Industrial Acciden 
Commission of California, 112 P.2d 
774 


An employee’s widow was barred 
from recovering death benefit and fun- 
eral expenses under Workmen’s Com- 
pensation Act, for failure to comply 
with statute requiring a claim to be 
filed within one year from date of 
death unless it is also within two years 
from date of injury. St.1937, pp. 284, 
295, §§ 4701, 5406.—Glavich v. Indus- 
trial Accident Commission of California, 
112 P.2d 774. 


Dependent minors did not lose their 
right to recover death benefit and 
funeral expenses under Workmen’s 
Compensation Act incident to their 
father’s demise, merely because father 
failed to ask for or secure compensa- 
tion for his disability during his life- 
time by filing a claim therefor within 
Six months from time he had actual 
knowledge of disease with which he 
was afflicted, since statute of limita- 
tions is tolled as to minor dependents 
until a guardian is appointed to repre- 
sent them, and claims for compensa- 
tion, and for death benefit and funeral 
expenses were separate and distinct. 
St.1937, pp. 284, 292, 295, 296, §§ 4701, 
53038, 5405, 5406, 5408.—Glavich v. In- 
dustrial Accident Commission of Cali- 
fornia, 112 P.2d 774. 

Death benefit and burial expenses 
allowable under Workmen’s Compensa- 
tion Act are different and distinct ob- 
ligations provided for benefit of in- 
dividuals dependent upon workman, 
and hence dependent claimants are not 
barred from recovering funeral ex- 
penses and death benefit because de- 
ceased workman has not filed claim 
within six months as required by stat- 
ute, on theory that claim for funeral 
expenses and death benefit is an in- 
separable part of original proceeding 
for compensation to workman during 
his lifetime. St.1937, pp. 284, 292), 
295, 296, §§ 4701, 5303, 5405, 5406, 
5408.—Glavich vy. Industrial Accident 
pemiaytve of California, 112 P.2d 
Under statute providing that a right 
created in favor of several persons is 
presumed to be joint and not several, 
the presumption that claims for death 
benefit or funeral expenses under Work- 
men’s Compensation Act are merely 
“joint” and not “severable”, and that 
dependents must all join in proceeding 
for disability compensation, is  dis- 
pelled by Compensation Act provision 
that ‘no limitation of time shall run 
against any minor or incompetent un- 


p. 284, — 
296, §§ 4701, 5408.—Glavich vy. Indus- — 


nia, 112 P.2d 774, 
Ga.App. Under provision of Work- 
men’s Compensation Act that right to 
compensation shall be forever barred 
unless a claim is filed with Industrial 
Board within one year after accident to 
injured employee, the filing of the 
claim within time prescribed is essen- 
tial to enforce right to compensation. 
Code 1933, §§ 114-305, 114-306.—Wil- 
ee v. Campbell Const. Co., 11 S.H.2d 


Ga.App. A claim against city for 
workmen’s compensation for death of 
emplovee was not an “action for dam- 
ages” against city, and hence the 
statute requiring an action against a 
city to be instituted within six months 
after infliction of the injury was not 
applicable, and claim was required to 
be filed only within one year after 
the death of the employee. Laws 
1937, p. 1520, §°5; Code 1933, § 114- 
305.—City of Brunswick v. King, 14 
S8.H.2d 760, conforming to answer to 
certified question 14 S.E.2d 461. 

Ga.App. A claim for compensation 
which was filed by employee’s attorney 
with Industrial Board within 12 months 
of accident and which requested that 
hearing be postponed until disposition 
of common-law suit, was filed within 
statutory 12-month period, notwith- 
standing that final hearing and decision 
were delayed more than 12 months. 


Code, § 114-305.—Roddy v. Hartford 
Accident & Indemnity Co., 16 S.B.2d 


Ky. An employee admitting that he 
failed to file application for compensa- 
tion with Workmen’s Compensation 
Board within one year after happening 
of accident or after disagreement with 
employer as to payment of compensa- 
tion as required by Workmen’s Com- 
pensation Law, and not receiving volun- 
tary payments of compensation from 
employer, was barred by limitation 
from recovering compensation from em- 
ployer. Ky.St. § 4914.—Browning  v. 
Ford Motor Co., 152 S.W.2d 976, 287 
Ky. 261. 


-M. Where compensation claimant 
filed claim under the compensation act 
on May 8, 1939, for compensation for 
an injury occurring November 15, 1937, 
and claimant alleged that employer had 
full and actual knowledge of the in- 
jury at the time of the occurrence 
thereof, and no compensation for the 
injury had ever been paid by the em- 
ployer to the claimant, district court 
properly rendered judgment for em- 
ployer and insurer on ground that 
claim was barred by one-year limita- 
tions. Comp.St.Supp.1938, § 156-113.— 
Samora v. Town of Las Cruces, 109 P. 
2d 790, 45 N.M. 75. 

S.c. The provision in Workmen’s 
Compensation Act requiring that a 
claim for compensation for death of an 
employee must be filed with Industrial 
Commission within one year after ac- 
cidental death of employee is more a 
limitation than a procedural require- 
ment. Act July 17, 1936, 39 St. at 
Large, p. 1244, § 24—King v. Wesner, 
16 S.H.2d 289, 198 S.C. 49. 

Tex.Civ.App. The workmen’s com- 
pensation act provision that employee 
must make his claim within time speci- 
fied in statute is mandatory, and, if 
he does not, burden is on him to show 
that good cause existed to justify his 
failure. Vernon’s Ann.Ciy.St. art, 8307, 
§ 4a.—Texas Employers Ins. Asg’n v. 
Mitchell, 142 S.W.2d 626, error dis- 
missed, judgment correct. 

792 


D.C.La. The provision in Longshore- 
men’s Compensation Act that one year’s 
limitation on claim for compensation 
for death of employee begins to run 
from termination of suit at law or in 
admiralty in which recovery of dam- 
ages for death of employee is denied, 
does not mean that one-year limitation 
on such claim does not begin to run 
until one year after termination of suit 
in state court denying recovery of 
compensation under State Workmen’s 


Dict: = { 


shoremer Wor { ; 
pensation Act, § 138(a, d), 33 U.S.C.A. 
§ 913(a, d).—Dawson y. Jahncke Dry- 
dock, 33 F.Supp. 668. } 

A mother’s claim under Longshore- 
men’s Compensation Act for death of 
son, filed after lapse of one year from 
death, was barred by limitations, not- 
withstanding that claim was filed with- 
in one year from denial of mother’s 
claim under Louisiana Workmen’s 
Compensation Act. Acts La. No. 20 of 
1914; Longshoremen’s and Harbor 
Workers’ Compensation Act, § 13(a, d), 
33  U.S.C.A. § 913(a, d)—Dawson v. 
Jahneke Drydock, 33 F.Supp. 668. 

Ga.App. Where Georgia Industrial 
Board told compensation claimants’ at- 
torney that application returned to at- 
torney to include addresses of the par- 
ties was sufficient proof of claim, and 
that case would be docketed for hear- 
ing and held pending outcome of 
North Carolina procedure, and within 
three months after accident the attor- 


ney wrote to Industrial Board a letter 


asking them to accept such letter as 
necessary claim, claim was “filed” in 
time and case was in effect “contin- 
ued” until North Carolina Commission 
should rule whether it had jurisdiction. 
Code 1933, § 114-101 et seq.—Bitumi- 
nous Casualty Corporation v. Mallory, 
12 S.E.2d 112, 63 Ga.App. 714 


Ky. Where employee, suffering from 
silicosis, received compensation during 
lifetime under agreement with employ- 
er and died within two years after last 
injurious exposure to silica dust, his 
widow’s claim for compensation, which 
was made within one year after death, 
but more than two years after last ex- 
posure to silica dust, was not barred 
by amendment to Workmen’s Compen- 
sation Act requiring claim for compen- 
sation on account of silicosis to be 
made within one year after last injuri- 
ous exposure to the dust, since such 
amendment was not intended to repeal 
other portions of act permitting death 
claim to be filed within one year after 
death, nor to treat dependents of per- 
sons being compensated for silicosis 
differently from dependents of persons 
receiving compensation for other rea- 
sons. Ky.St. §$ 4882, 4893, 4914.— 
American Radiator & Standard Sani- 
tary Corporation vy. Hayden, 149 S.W. 
2d 6, 285 Ky. 684. 


“Mo.App. The time of “injury” in an 
occupational disease case, which starts 
running of statute of limitations for 
filing a claim for compensation with 
workmen’s compensation commission is 
time when the disease causes a com- 
pensable disability. Rev.St.1939, § 
3727, Mo.St.Ann. § 3337, p. 8269.—Lut- 
man v. American Shoe Mach. Co., 151 
S.W.2d 701. 

N.M. The one-year period of limita- 
tion within which a claim under the 
compensation act may be filed in the 
district court, begins to run 381 days 
from either failure or refusal of an em- 
ployer to pay compensation, where such 
employer has theretofore received writ- 
ten notice of the accident and injury 
or has had actual knowledge of the 
occurrence thereof. Comp.St.Supp.1938, 
§ 156-113.—Samora v. Town of Las 
Cruces, 109 P.2d 790, 45 N.M. 75. 

Tex.Civ.App. Where claimant, after 
being injured on December 12, 1935, 
gave written notice to Industrial Acci- 
dent Board on January 6, 1936, de- 
scribing injuries as a rupture, and 
on February 26 board made award 
finding that claimant sustained injury 
causing a hernia and ordering claimant 
to: submit to an operation, and on 
March 16 claimant’s attorney notified 
board by letter respecting claimant’s 
contentions that claimant suffered ac- 
cidental injury in course of employ- 
ment resulting in hernia and injury to 
back, and on May 31, 1937, claimant 
filed amended claim with board | de- 
scribing injuries as hernia and injury 
to back, board had jurisdiction of case 
when amended claim was filed. Ver- 
non’s Ann.Civ.St. arts. 8306-8309.— 


§ 

Mo.App. Under statute providing 
that cause of action shall not be deemed 
to accrue when wrong is done or tech- 
nical breach of contract or duty oc- 
curs, but when damage resulting there- 
from is sustained and is capable of as- 
certainment, in compensation cases 
where latent injuries are involved, 
claim must be filed within six months 
from time it becomes reasonably dis- 
coverable and apparent that a com- 
pensable injury has been sustained, 
Rev.St.1939, §§ 1012, 3727, Mo.St.Ann, 
§§ 860, 3337, pp. 1136, 8269.—Lutman 
vy. American Shoe Mach. Co., 151 S.W.2d 
701. 

The condition of total and permanent 
disability of employee is not a prerequi- 
site to beginning of running of six 
months’ statute of limitations in which 
to file a claim for compensation with 
workmen’s compensation commission. 
Rey.St.1939, § 3727, Mo.St.Ann. § 3337, 
p. $269.—Lutman v. American Shoe 
Mach. Co., 151 S.W.2d 701. 

§ 797 ee 

C.C.A.Tex. Under six months’ limi- 
tation provision of the Texas Com- 
pensation Law, where employee sus- 
tained back injury in February, 1937, 
and knew, in September, 1937, and 
subsequent months, that his back was, 
in part at least, the cause of his dis- 
ability, employee’s claim, which was 
not filed until June, 1938, was barred, 
even if good cause existed for not fil- 
ing claim in August, 1937. Vernon's 
Ann.Ciy.St.Tex. art. 8307, § 4a.—Mid- 
dleton v. Hartford Accident & In- 
demnity Co., 119 F.2d 721. 


Tex.Civ.App. Where an _ employee, 
who sustained an accidental injury in 
the course of employment, which did 
not result in any compensable disabil- 
ity until after six months from the date 
of the injury, filed claim for work- 
men’s compensation immediately after 
becoming so disabled, employee had as 
a matter of law ‘‘good cause” for delay 
in filing claim. Vernon’s Ann.Ciy.St. 
art. 8307, § 4a.—Maryland Casualty Co. 
v. Perkins, 153 S.W.2d 647, error re- 
fused. : 
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§ 

Colo. A claimant who suffered se- 
verely from shock for a few days after 
accident but who was mentally alert 
thereafter, and whose niece volunteered 
to look after matter of workmen’s com- 
pensation for him, could not rely on 
physical and mental incapacity as ex- 
cusing failure to file claim within re- 
quired time. ’85C.S.A. c. 97, § 363.— 
Weidensaul v. Industrial Commission, 
108 P.2d 234. 

Tenn. The subsection of Workmen's 
Compensation Act extending time for 
bringing actions or proceedings to re- 
cover compensation in case of physical 
or mental ificapacity, other than mi- 
nority, of the injured person or his 
dependents for one year from date 
when such incapacity ceases, is an ex- 
ception to section of act providing 
that right to compensation shall be 
forever barred unless notice is given 
and claim made within one year after 
accident, and does not limit the inca- 
pacity to one continuous from date of 
accident. Code 19382, §§ 6874, 6884 
(1, 4).—McBrayer vy. Dixie Mercerizing 
Co., 144 S.W.2d 764. 

§ 799 4 

Cal.App. Under provision in Work- 
men’s Compensation Law authorizing 
compensation proceeding within two 
years from date of employee’s injury 
if agreement for release or compromise, 
not approved by Industrial Accident 
Commission, has been made for amount 
less than full compensation or benefit 
to which employee is entitled, minor 
employee for whom no guardian or 
trustee was appointed, and who orally 


pay one-half of p ental 
could institute compe on proc 
ing at any time within two ye: 


yj 
er reaching age 21. St.1937, p 
295, 296, §§ 5000-5003, 5405(a, _ 
5408.—Jordan y. Industrial Accid 


L 
Commission, 104° P.2d 695 ( Tey 
Cal.App. Dependent minors did not 
lose their right to recover death ben. 
efit and funeral expenses under Wor 
men’s Compensation Act incident | 
their father’s demise, merely beca 
father failed to ask for or secure | 
pensation for ae disability durin 
in 


actual knowledge of disease with 
he was afflicted, since statute « 
tations is tolled as to minor depen : 
until a guardian is appointed to rey 
resent them, and claims for comp 
tion, and for death benefit and 
expenses were separate and di 
$t.1937, pp. 284, 292, 295, 296, §§ 47 
5303, 5405, 5406, 5408—Glavich 
Industrial Accident Commission — 
California, 112 P.2d 774, a 
Colo. Where employee died on — 
4, 1937, from accidental injury a 
ele of and in course of employn 
an 


ld Industria 
Inission on May 4, claim wag 
under Com 


N.J.Com.Pl. Where no exceptio 
provided by a compensation statute, t 
requirement for the filing of a cl 
within a specified time applies — 
minor dependent of an employee } 
failure to comply with the act 
cludes him from recovery.—Uscien 
National Sugar Refining Co., 18 . 
611, 19 N.J.Mise. 240. = is 

Since the Workmen’s Compens 
Act does not specifically except 
with respect to the time of filin 
claim, infant was not under disa 
which would prevent the r 
against him of the limitation pr 
of the Compensation Act. 
34 :15-41.—Uscienski v. Nationa 
panne Co., 18 A.2d 611, 19 2} 


N.C. The infancy of comp 
claimant does not toll statuto 
quirement that claim be filed | 
one year after accident or death, | 
Laws 1929, c. 120, § 24.—Lineberry 
Town of Mebane, 12 S.H.2d 252, 
N.C. 737, rehearing granted 13 S. 
429, 219 N.€. 25% ; 


2 


= 


’ 

sible exception of injured emp 
under 18 years of age, and were n 
plicable to claimant who became 
years of age more than twelve month 
before claim was filed. Pub.Laws 1929 
ce. 120, § 49.—Lineberry v. Town of Mé 
bane, 12 S:H.2d 252, 218 N.C) 737, 
peas: granted 13 S.H.2d 429, 219 


N.C. The limitation of one year 
within which to file claim for work- 
men’s compensation begings.to run as 
against an employee under 18 years 
of age at time of accident if there is a — 
guardian, and, if not, then upon ap- 
pointment of guardian or on employee’s 
eighteenth birthday, whichever shall 
first occur, and hence elaim filed with- 
in a month after employee became 18 
years of age, though more than a year 
after injury, was timely. Pub.Laws 
1929, ec. 120, § 24.—Lineberry vy. Town 
of Mebane, 138 S.H.2d 429, 219 N.C. 
257, granting rehearing 12 S.E.2d 252, 
218 N.C. 737. —_ 

For purpose of filing and prosecuting 
claim for workmen’s compensation, an 
injured employee is “sui juris’ at age 
of 18. Pub.Laws 1929, ec. 120, §§ 2, 4, 


: i hee 
6, 48, 49, and § 47, as amended by 


Pa 


N.C. 257, granting rehearing 12 8.H.2d 
ATE,” DOERR ONY cy eaten 
| Fa § 803 


Where 


t 
claim, which was not filed with: com- 
pensation board within one year after 
jury, nor within one year after re- 
pt of the voluntary compensation 
ayment, was parred by limitations, 
notwithstanding employer had not re- 
pl d accident to the board nor filed 
with board the settlement and release 
E« provided for by. Workmen’s 
ompensation Act. Ky.St._ §§ 4914, 
4944.Langhorne & Langhorne 
. v. Newsome, 148 S.W.2d 684, 285 

eo. ett 

oa 806 


n 


greement for rele 
/ approved by 
ommission, has beea made for amount 
s than full compensation or benefit 
0 which employee is entitled, permits 
P proceeding within two- 
ar period, whether agreement is oral 
is in writing. St.1937, pp. 289, 295, 
| 5003, 5405(b’.—Jordan vy. Industrial 
ecident Commission, 104 P.2d 695. 
er provision in Workmen’s Com- 
ation Law authorizing compensa- 
roceeding within two years from 
f employee’s injury if agreement 
release or compromise, not approved 
Industrial Accident Commission, has 
n made for amount less than full 
yvensation or benefit to which em- 
ee is entitled, minor employee for 
m no guardian or trustee was ap- 
ted, and who orally agreed immedi- 
- after injury to her teeth not to 
ompensation claim in consideration 
mployer’s promise to pay one-half 
mployee’s dental bill, could institute 
pensation proceeding at any time 
two years after reaching age 
St.1937, pp. 289, 295, 296, §§ 5000- 
5405(a, b), 5408.—Jordan v. In- 


olo. A compensation insurer’s pay- 
of medical and hospital bills to- 
g $14.50, incurred during two-day 
iterval between employee’s injury and 
death, did not constitute payment of 
‘ecompensation” to claimants so as to 
v Statutory requirement that claim 
: mpensation be filed with Indus- 
Commission within one year after 
h of employee. 735 C.S.A. c. 97, §§ 
et seq., 363.—Miller v. Industrial 
mission, 105 P.2d 404. 

yr. Where injured employee re- 
d compensation payment volun- 
y made by employer when em- 


compensation board within one year 
after injury, nor within one year after 
receipt of the voluntary compensation 
ayment, was barred by limitations, 
notwithstanding employer had not re- 
ported accident to the board nor filed 
with board the settlement and release 
forms provided for by Workmen’s 
Compensation Act. Ky.St. §§ 4914, 4931, 
b, 4944.—Langhorne & Langhorne Co. y. 
ee: 148 S.W.2d 684, 285 Ky. 
1 , 


Mo.App. Medical aid furnished by 
employer to injured employee is ‘‘com- 
pensation” on account of injury. Mo. 
“StiAnn. §§ 3311(a), 33387, pp. 8246, 
 §269.—Parker v. St. Louis Car Co., 145 
S.W.2d 482. 
The rendering of medical aid by em- 
ployer to cure and relieve from the ef- 
fects of injury of employee was a com- 
pensation ‘payment on account of in- 
jury” sustained by employee, and hence 
employee’s compensation claim, filed 
during the same month that such medi- 
cal aid was rendered, was timely filed 
within six months of last payment of 
“compensation” as required by Work- 


Pub.Laws 1931, ce. 274, § 7.—Lineberry 
vy. Town of Mebane, 13 S.H.2d 429, 219. 


m mp ensa A Fs 


ing that employer may 
that the rendering of mé¢ Lic 
charitable gratuity and was not a pay- 
ment of compensrtion. Mo.St.Ann. §§ 
3311(a), 38332, 35387, pp. 8246, 8266, 


S.W.2d 482. 2 

Mo.App. Where manager authorized 
physician to treat injured employee at 
employer’s expense, and employee was 
continuously under care of physician 
until date of compensation proceeding, 
and manager knew that employee was 
being treated by physician during that 
entire period, and employer paid for 
part of physician’s services, employee’s 
claim was not barred by provision of 
the compensation act that no proceed- 
ings for compensation shall be main- 
tained unless claim be filed with the 
Workmen’s Compensation Commission 
within six months after injury, or in 
case “payment on account of injury” 
has been made on account of injury, 
within six months from date of last 
payment. Mo.St.Ann. §§ 3311(a), 3337, 
pp. 8246, 8269.—Blahut v. Liberty 
Creamery Co., 145 S.W.2d 506. 

Employer, by furnishing employee 
with medical aid after first 90 days fol- 
lowing employee’s injury, without the 
special order provided for in the com- 
pensation act, ‘waived’ the require- 
ment of such special order, and the 
statute of limitations for filing of a 
claim with the Commission was tolled. 
Mo.St.Ann. §§ 3311(a), 3337, pp. 8246, 
8269.—Blahut yv. Liberty Creamery Co., 
145 S.W.2d 506. 

Mo.App. Medical aid furnished by 
employer to injured employee is ‘‘pay- 
ment on account of the injury” within 
limitation provision of the, Compensa- 
tion Act, and this is none the less true 
whether aid is furnished under com- 
pulsion of law within limits fixed by 
the Act, or whether it is voluntarily 
furnished after expiration of time over 
which employer’s statutory liability for 
medical aid extends, Rev.St.1939, § 
3727; Mo.St.Ann. § 3337, p. 8269.— 
Mussler v. American Car & Foundry 
Co., 149 SIW.2d- 429; 

Mo.App. The furnishing of medical 
aid to injured employee by employer 
constitutes such “payment on account 
of injury” as to toll the statute limit- 
ing time for filing compensation claim. 
Rev.St.1939, §§ 3701(a), 3727. Mo St. 
Ann. §§ 3311(a), 3337, pp. 8246, 8269. 
—Morrow v. Orscheln Bros. Truck 
Lines, 151 S.W.2d 138. 

If employer was legally liable to pay 
bills of physician who had treated in- 
jured employee, the fact that employer 
did or did not pay the bills would be 
of no consequence so far as concerned 
question of whether they were made on 
account of the injury, within statute 
limiting time for filing compensation 
claim, Rey.St.1939, §§ 3701(a), 3727, 
Mo.St.Ann. §§ 3311(a), 3337, pp. 8246, 
8269.—Morrow v. Orscheln Bros. Truck 
Lines, 151 S.W.2d 138. 

N.J.Com.Pl, Payment of compensa- 
tion to widow of deceased employee 
was not a ‘‘contract’” which would sus- 
pend the operation of limitations on 
claim of son of deceased employee for 
compensation. N.J.S.A. 34:15-41.—Us- 
cienski vy. National Sugar “Refining Co., 
18 A.2d 611, 19 N.J.Misc. 240. 


Pa.Super. Payment of injured em- 
ployee’s doctor bill by employer’s in- 
surance carrier did not stop running 
of statute limiting time to file claim 
for > compensation under Workinen’s 
Compensation Act. 77 P.S. §§ 602.— 
Rowles v. State Workmen’s Ins. Fund, 
14 A.2d 551, 141 Pa.Super. 193. 


§ 807 
C.C.A.Tex. Under Texas Compensa- 
tion Law, requiring claim to be filed 


within six months after the injury, but 
providing that time limit may _ be 
waived in meritorious cases, where 


good cause is shown for not filing. 


claim in time, if injury is known and 
has oceasioned either total or partial 
disability, claim should be timely filed 
though its full seriousness has not been 
realized. Vernon’s Ann.Civ.Tex. art. 
8307, § 4a.—Middleton v. Hartford Ac- 
cident & Indemnity Co., 119 F.2d 721. 

Colo, Where employee died on May 


it, ‘ n 
claim for compensation on behalf o 
8269.—Parker vy. St. Louis Car Co., 145 © 


no 
ployee’s death until A 


children was filed with Industrial Com- 
mission on May 4, claim was _ barred 
under Compensation Act, notwithstand-_ 
ing claimants’ minority and ignorance 


ee 


of death. .’85 C.S.Asre. 97, §§ 280 et 
seq., 363.—Miller v. Industrial Com- 
mission, 105 P.2d 404. ; 
Ga.App. Where claimant alleged that _ 


he had sustained an injury to his eyes 
prior to year 1932, but did not file 
any claim with Industrial Board until 
June 23, 1938, when he sought com- 
pensation on ground that on or about 
January 1, 1938, he became totally 
blind as result of injury sustained sev- 
eral years theretofore, and only excuse 
for not filing a claim earlier was that 
when injury occurred claimant did not 
know anything about Industrial Board, 
claim was barred by statute requiring 
a claim to be filed with the Industrial 
Board within one year after the ac- 
cident. Code 1933, §§ 114-305, 114-306. 


“Williams v. Campbell Const. Co., 11 


S.E.2d 233. 

+ Tex.Civ.App. Generally, a court will © 
not relieve against a mistake of law _ 
which is relied on as an excuse for 
failure to file claim for workmen’s 
compensation within required time, 4 
but such rule is confined to mistakes {3 
of the general rules of law and has 

no application to the mistake of per- 


sons as to their own _ private legal 
rights and interests. Vernon’s Ann. 
Civ.St. art. 8307, § 4a—Traders & 


General Ins. Co, v. Davis, 147 S.W.2d | 
908, error dismissed, 149 S.W.2d 88. bt 

One who had allegedly been advised 
by attorney that she was precluded { 
from recovering compensation for 
son’s death by son’s compromise prior 
to decease of his own claim for com- i 
pensation was not barred from rely- F 
ing on such advice as “good cause” — 
for failure to file claim within re- 
quired time, as against contention that 
delay was caused by a ‘mistake of 
law” or ignorance of the law, since 
the mistake was one of at least mixed 
law and “fact. Vernon’s Ann.Civ.St. | 
art. 8307, § 4a.—Traders & General — 
Ins. Co. v. Davis, 147 S.W.2d 908, er- 
ror dismissed 149 S8.W.2d 88. 

Tex.Civ.App. Where it appeared that — 
compensation claimant knew as much — é 
about his alleged injury a few months Hi 
after it happened as he did at time of 
filing claim with Industrial Accident 
Board more than two years after al- 
leged injury, and that opinion of plant 
physician that claimant’s disability 
was not caused by injury was not a 
controlling factor in causing claimant 
to delay filing of his claim, claimant 
failed to show “good cause’, so as to | 
be entitled to file claim after statutory 
period of six months for filing a claim 
had elapsed. Vernon’s Ann.Civ.St. art. 
8307, § 4a—Employers Liability Assur. 
Corporation, Limited of Ekondon_ vy. 
Crawford, 149 S.W.2d 1005, error dis- 
missed, judgment correct. 

Wash. Where the disabling effect of 
an injury is not known within one year 
from date of compensable accident and 
is thereafter discovered, claim for com- 
pensation is not barred by limitation. 
Rem.Rev.Stat. § 7686(d).—Nelson y. De- 
partment of Labor and Industries, 115 
P.2d 1014. : 
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Pa.Super. Appeals to court to permit 
filing of workmen’s compensation claim 
petitions after statutory time cannot 
be allowed nunc pro tunc as matter of 
indulgence or because of mere hardship 
shown, but fraud or equivalent there- 
of, such as unintentional deception, . 
must be shown.—Rowles v. State Work- 
men’s Ins. Fund, 14, A.2d 551, 241 
Pa.Super. 193. 

The evidence of fraud or its equiva- 
Jent, such as unintentional deception, 
excusing failure to file workmen’s ecom- 
pensation claim petition within stat- 
utory time, must be clear, precise, and 
of more than doubtful weight.—Rowles 
v. State Workmen’s Ins. Fund, 14 A.2d 
551, 141 Pa.Super. 193. ? 


oe 
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Colo. Where personal physician of 
claimant assured claimant that every- 
thing would be taken care of, but phy- 
sician, when advised by employer that 
claim would be resisted on ground that 
claimant was an independent. contrac- 
tor, did not transmit such information 
to claimant, and physician thereafter 
assured claimant’s niece that he would 
take care of filing any papers and mak- 
ing report of the accident, an “estop- 
pei’”” was not created against the em- 
ee so as to preclude denial of lia- 

ility on ground that claim was not 
filed within required time, in absence of 
evidence that physician was agent of 
employer for any purpose. ’35 C.S.A. ¢. 
97, § 363.—Weidensaul y. Industrial 
Commission, 108 P.2d 234. 

Empleyer which failed to notify In- 
dustrial Commission of accident in hon- 
est belief that claimant was an inde- 
pendent contractor, and so advised 
claimant’s agent at first opportunity, 
did not ‘waive’ right to deny liability 
because of claimant’s failure to file 
claim within required time, though com- 
mission found that claimant was an 


employee, and employer and insurance’ 


carrier did not ‘‘waive’’ right to deny 
liability on same ground by considera- 
tion of other phases of the case, where 
at every opportunity they Scoot 
reserved such right. ’385 C.S.A 97, § 
363.—Weidensaul v. Industrial Comm miles 
sion, 108 P.2d 234. 

Ky. Employer’s failure to report to 
compensation board an injury to em- 
ployee, which resulted in employee’s 
absence from work for more than a 
day, as required by Workmen’s Com- 
pensation Act, did not ‘‘estop” employ- 
er from relying on other provisions of 
the act, particularly period of limita- 
tion for filing claims, to defeat em- 
ployee’s claim for compensation. Ky. 
St. §§ 4914, 4944.Langhorne & Lang- 
horne Co. v. Newsome, 148 S.W.2d 684, 
285 Ky.:519. 

Mich. An injured active partner who 
received wages irrespective of profits, 
was “estopped” from asserting that 
partnership’s failure to report accident 
to industrial accident board tolled six 
months’ limitation period within which 
compensation claims must be presented, 
since partner, being both employer and 
employee, could not take advantage of 
his default as employer in reporting ac- 
cident to excuse his default as em- 
ployee in asserting claim for compensa- 
tion. Comp.Laws 1929, §§ 8413, 8431, 
8456.—Chisholm v. Chisholm Const. Co., 
298 N.W. 390, 298 Mich. 25. 


Pa.Super. Statements by workmen’s 
compensation insurance carrier’s ad- 
juster to insured’s adjuster and em- 
ployee claiming compensation for in- 
juries that carrier would take care of 
employee’s doctor bills did not estop 
carrier to set up statutory limitation of 
time to file claim, as such statements 
did not justify assumption that car- 
rier’s adjuster undertook to present or 
pay rat claim for future disability. 77 

02.—Rowles v, State Workmen’s 
Ths. fond, 14 A.2d 551, 141 Pa.Super. 
19S: 

An injured employee, not relying on 
any statement made to him by insur- 
ance carrier’s adjuster, cannot assert 
earrier’s estoppel thereby to set up 
statutory limitation of time to file 
elaim for compensation, where employee 
was advised by Workmen’s Compensa- 


tion Board to file claim within year 
after accident and did so. 77 PS. § 
602.—Rowles yv. State Workmen’s Ins. 


Fund, 14 A.2d 551, 141 Pa.Super. 193. 
A labor union, loaning its workmen’s 
compensation insurance adjuster. to 
member, employed by it as check 
weighman at coal company’s plant 
when injured, for purpose of repre- 
senting him in compensation proceed- 
ing, was not “estopped’’ by such ad- 
juster’s filing of claim, mistakenly nam- 
ing coal company as employer in ac- 
cordance with such member’s state- 
ment under oath, to set up statutory 
limitation of time to file claim, in ab- 
sence of direct evidence of fraud or 
unintentional deception or evidence that 
union, such adjuster, or insurance car- 
rier undertook to do anything not done. 


WORKMEN’S COMPENSATION ACTS 


—Rowles v. State Workmen’s Ins. 
Fund, 14 A.2d Ok dane Pa.Super. 193. 


Mo.App. andere * ot corporation, 
who was the “alter ego” of the corpora- 
tion, had at least apparent authority 
to act for the corporation in directing 
physician to render medical aid to em- 
ployee, so as to toll limitation for the 
filing of a claim with the Workmen’s 
Compensation Commission during the 
time that the medical treatment by 
such physician continued. Mo.S8t.Ann. 
§§ 3311(a), 3337, pp. 8246, 8269.—Bla- 
hut v. Liberty Creamery Co., 145 S.W. 
2d 506. 
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Ariz. Physicians, to whom Industrial 
Commission sent a workman’s compen- 
sation claimant for medical examina- 
tion, must make true representations to 
commission as to physical condition of 
claimant, in order that commission 
might be properly advised as to wheth- 
er claimant was entitled to compensa- 
tion.—Rice v. Tissaw, 112 P.2d 866. 

Ga.App. Under Compensation Law 
authorizing directors of Industrial 
Board to appoint disinterested physi- 
cian, a director has the discretion of 
making or refusing such appointment, 
in the exercise of which they will not 
be controlled by courts unless there has 
been manifest abuse of discretion. 
Code 1933, § 114-713.—Ingram y. Lib- 
erty Mut. Ins. Co., 10 S.E.2d 99, 62 


Ga.App. 789 

La.App. In injured employee’s suit 
for compensation under Workmen’s 
Compensation Act, court erred in deny- 
ing defendants’ motion to order plain- 
tiff to go to city about 75 miles from 
his place of residence at defendants’ ex- 
pense for examination by medical spe- 
cialists of defendants’ choice, in ab- 
sence of contention that any harm 
could come to plaintiff by making such 
trip, as such city was reasonable place 
for examination. Act No. 20 of 1914, 
§§ 9, 10, as amended by Act No. 38 
of 1918—Weaver v. Mansfield. Hard- 
wood Lumber Co., 1 So.2d 103. 

Mich. Under Workmen’s Compensa- 
tion Act provision for appointment of 
medical commission where there is dis- 
pute respecting existence of occupation- 
al disease. and providing that report 
of medical commission signed by at 
least two members shall be final and 
conclusive as to employee’s condition, 
medical commission may only deter- 
mine condition of employee on date on 
which he appears before it for exam- 
ination, and its report is final only as 
to date of the examination, but em- 
ployer’s liability is to be determined 
as of date of disablement of employee. 
Comp.Laws Supp.1940, § 8485-6.— 
Smith v. Wilson Foundry & Machine 
Co., 296 N.W. 654, 296 Mich. 484. 

Pa.Super. Where it became _ neces- 
sary for referee to inquire whether 
there was any direct causal connection 
between injury to compensation claim- 
ant’s hand and his disabling heart 
condition, the referee properly ap- 
pointed a specialist in heart diseases 
as an impartial expert to examine 
claimant and to testify at a subsequent 
hearing.—Goebel v. Aschenbach & Mil- 
ler, 16 A.2d 154. 

R.I. An employer, which by agree- 
ment approved by Director of Labor 
bound itself to pay workmen’s compen- 
sation to employee, could not, while 
agreement was in full force and while 
employer was in default in payments, 
receive affirmative relief freeing employ- 
er from obligation of making future 
payments on ground that employee for- 
feited right to compensation by refusal 
to submit to physical examination. 
Gen. Laws 1938, c. 300; art 2, § 21; art. 
3, § 1.—Hingeco Mtg. Co. v. Haglund, 
14 A2a 233. 

S.c. The fact that compensation 
claimant intended to institute an action 
against a third party for injuries sus- 
tained by claimant did not justify his 
refusal to submit to physical exainina- 
tion at request of insurance carrier, so 
as to relieve claimant from operation 
of statute providing that compensation 
should be suspended during period 
in which a claimant refuses to submit 
to a requested physical examination. 


§ 814 


Act' July 17, 1935, 39 St. at Large, p. 
1245, § 27.—Hill v. Skinner, 11 S.B.2d 
886, 195 S.C, 330. 

The fact that at time compensation 
claimant was requested by insurance 
earrier to submit to physical examina- 
tion the claimant had not filed a writ- 
ten claim for compensation did not 
relieve claimant from statutory duty 
to submit to the examination. Act 
July 17, 1935, 39 St. at Large, p. 1245, 
SO een tvs Skinner, 11 S.H.2d 386, 
195°8.C. 330 

§.C, ‘The fact that physical examina- 
tion of compensation claimant who 
was injured on or about May 26, 19388, 
was not requested until about October, 
1938, did not excuse refusal of the 
request, so as to relieve claimant from 
operation of statute providing that 
claimant’s right to compensation 
should be suspended during time he 
refuses to submit to physical examina- 
tion requested by employer, Ae Bice 


He 1935, 39 St. at Large, p. § 
27-—Hill y. Skinner, 11 $.B.2d 386, igs 
SEO so10) 

S.C. Insurance carrier, which was 


duly authorized agent and representa- 
tive of employer, had authority to make 
request for physical examination of 
injured compensation claimant pursu- 
ant to provision of Workmen’s Com- 
pensation Act requiring a claimant to 
submit to physical examination if re- 
quested by his employer. Act July 17, 
1935, 39 St. at Large, p. 1245, § oT 
Hill y. Skinner, 11 §.E.2d 386, 195 S. 


Cc 

S.C. Where compensation claimant 
refused to submit to physical examina- 
tion as requested by employer’s” in- 
surance carrier, fact that provision of 
Workmen’s Compensation Act author- 
izing Industrial Commission to appoint 
physician to make necessary physical 
examination of a claimant was not in- 
voked, and that commission made no 
order for examination of claimant, did 
not relieve him from operation of pro- 
vision of the act that compensation 
shall be suspended during time of a 
claimant’s refusal to submit to phy- 
sical examination, in view of provision 
of the act requiring claimant to sub- 
mit to physical examination if re- 
quested by his employer. Act July 17, 
1935, 39 St; at Large, pp. 1245, d26a,; 
§§ 27, 63.—Hill v. Skinner, 11 S.H.2d 
336,01 95) LS: Cx 35,02 

Provision of Workmen's Compensa- 
tion Act that if compensation claimant 
refuses to submit to physical examina- 
tion requested and provided for by em- 
ployer, the claimant’s right to compen- 
sation shall be suspended until the re- 


fusal or objection ceases, is ‘‘manda- 
tory.” Act, July. 17,21935. 30st 
Large, p. 1245, § 27.— Hill y. Skinner, 


11-8.B.2d, 386; 195 S.C) 330: 

Tenn. Under Compensation Act pro- 
vision that if injured employee refuses 
to comply with any reasonable request 
for examination, or refuses to accept 
medical service which employer is re- 
quired to furnish, employee’s right to 
compensation shall be ‘suspended’, 
quoted word means held in abeyance, 
not terminated. Code 1932, § 6875.— 
Blevins v. Pearson Hardwood Flooring 

o., 144 S.W.2d 781. 

Tex.Civ.App. In action against 
workmen’s compensation insurer to re- 
cover compensation for incapacity re- 
sulting from injury sustained by 
plaintiff, trial court did not abuse 
his discretion in overruling defend- 
ant’s motion on day of trial to re- 
quire plaintiff to submit to physical 
examination by physician of defend- 
ant’s choice, particularly in view of 
court’s statement that he thought mo- 
tion should be overruled on _ sole 
ground that it was not timely present- 
ed.—United Employers Casualty Co. vy. 
Curry, 152 S.W.2d 862. 

Va. Where compensation claimant’s 
counsel, immediately after receiving 
copy of letter by counsel for insur- 
ance carrier to Industrial Commission 
moving for examination of claimant, 
promptly wrote the Commission that 
claimant was unwilling to submit te 
the examination, there was no “‘waiver” 
by ‘claimant of her right of immunity 


Va. A request for examination of 
npensation claimant must be timely. 
de 1936, § 1887(64).—Basham v. R. 
sowe, Inc., 11 §.H.2d 638. 
Va. The statutory rule requiring ap- 
ointment of disinterested physician 
r surgeon to make medical examina- 
m of employee is applicable to a 
compensation claimant who is not an 
employee. Code 1936, § 1887(64).— 
Basham y. R. H. Lowe, Ine., 11 S.B. 
(2d 638. : ) 
Under statute requiring appointment 
yf disinterested physician or surgeon 
o make medical examination of em- 
yee, Industrial Commission did not 
‘right to require claimant, over her 
ection, to submit to physical exam- 
ion by physicians selected by in- 
urance carrier, and if examination 
was necessary, it should have been 
ered to be made by a _ physician 
ected by the Commission, who was 
that sense “disinterested” or ‘‘im- 
tial,’ and not by one selected by 
her party. Code 1936, § 1887(64). 
3asham v. R. H. Lowe, Inc., 11 S. 
d 638. 
paysician selected, employed and 
by either plaintiff or defendant 
t “disinterested” or “impartial 
in meaning applicable to compen- 
statute UES LR leo of 
terested physician to examine com- 
pensation claimant. Code 1936, § 1887 
64). Basham y. R. H. Lowe, Inc., 11 
E.2d 638. ' ) 
Wyo. Provision of Workmen’s Com- 
ation Act authorizing trial court 
oint a physician to examine 
employee upon application of employ- 
er should be liberally applied, in view 
t that a contest under compen- 
jaws does not merely affect im- 
sdiate parties thereto, but often the 
ompensation fund of the state as a 
whole.  Rev.St.1931, § 124-113, as 
nended by Laws 1937, ¢. 128, § 4.— 
re Iles, 110 P.2d 826. 
Wyo. In compensation proceeding, 
where employer’s attorney in apply- 
‘¢ during course of trial for appoint- 
f physician to examine em- 
did not ask for appointment 
f an impartial physician, but asked 
examination by a physician who 
ad previously written a letter to ef- 
that employee was a malingerer, 
-eourt did not abuse its discretion 
efusing application. Rev.St.1931, § 
3, as amended by Laws 19387, ¢ 
4.—In re Iles, 110 P.2d 826. 


§ 823 
Defendant’s appeal from 
award in a workmen’s compensa- 
on case was sustained and judgment 

entered in favor of defendant, 
where claimant complained that while 
oveling coal he felt a sharp pain in 

left side and eight weeks later 
operated upon for hernia. He 
iled to establish a causal connection 
_ between the injury and the ‘accident.’ 


0 
’ 


—Boyko vy. Pittsburgh Terminal Coal 
Corporation, 88 P.L.J. 555 ; 
Tenn, Petition for compensation, 


ough not filed within one year from 
te of injury, did not show on its face 
at it was barred under special one- 
ear statute of limitations running 
rom occurrence of injury, where it was 
alleged that accident occurred in Sep- 
tember, 1938, when claimant was struck 
on right breast by large spool of yarn, 
and that it was not until April, 1939, 
that claimant was apprised that cancer 
had developed, that claimant then filed 
written notice of injury with employer 
— that from date of giving notice to em- 
_ ployer to date of filing petition on Jan- 
—-uary 6, 1940, claimant had been con- 
tinuously confined to her bed, and that 
claimant’s disability was such that she 
was physically incapacitated from in- 
stituting suit to recover compensation. 
Code 1932, §§ 6874, 6884(1, 4).—Mc- 
7 Brayer v. Dixie Mercerizing Co., 144 S. 
Reevvaod. 764. 


La.App. Petition 
ployer operated a 
. with its general 


4 

alleging that em- 
eafe in connection 
merchandising busi- 


yA 
a 


hernia for which he sought compensa- 
tion, was sufficient to state a cause of 
action under the provision of the 
Workmen’s Compensation statutes re- 
lating to the operation of “freight ele- 
vators’” and of “other forms of ma- 
chinery’. Act No. 20 of 1914, § 1, 
subd. 2(a).—Secott v. Dalton Co., 1 So. 
2d 412. f 

Where petition in compensation pro- 
ceeding does not clearly allege nature 
of business of employer and duties of 
employee in connection therewith, but 
does set out relationship of employ- 
er and employee and injury sustained 
in course of employment, demand 
should not be dismissed on exception 
of no cause or right of action, but 
claimant should be permitted to show 
nature and character of employer’s 
business and kind of work performed 
by employee as well as manner of sus- 
taining injury, leaving it to court to 
determine whether work was of such 
hazardous nature as to come within 
compensation law. Act No. 20 of 1914. 
—Scott v. Dalton Co., 1 So.2d 412. 


826 
Tenn. A petition in workmen’s com- 
pensation case, which affirmatively 


showed that written notice of injury 
was not given employer within 30 days 
after accident, but that written notice 
was given within 30 days of discovery 
of injury caused by accident, which al- 
leged that large spool of yarn struck 
claimant on right breast in September, 
1938, while she was pursuing her usual 
duties, and that it was not until April, 
1939, that claimant was apprised of 
fact that cancer had developed, stated a 
“reasonable excuse” for failure to give 
employer written notice of injury with- 
in 380 days after accident within stat- 
ute, Code 1932, §§ 6872, 6873.—Mc- 
Brayer yv. Dixie Mercerizing Co., 144 S. 
W.2d 764. 


8 829 
Ohio App. Compensation 
order to state a cause of action was 
required to allege facts showing a 
causal connection between employee’s 
death and his employment.—Webb vy. 
an Coated Paper Co., 31 N.E.2d 


Tex.Civ.App. Where compensation 
claimant alleged that poisonous gas 
inhaled by claimant burned and irritat- 
ed his lungs and that as a result there- 
of tuberculosis developed, allegation of 
alternative plea that by reason of gas 
entering claimant’s lungs latent and 
dormant tubercular bacilli were made 
active, and as a natural result thereof 
tuberculosis developed, did not consti- 
tute an “admission” that claimant had 
tuberculosis prior to the inhalation of 
the gas. Vernon’s Ann.Ciy.St. art. 8309. 
—Traders & General Ins. Co. vy. Wright, 
144 S.W.2d 626, error refused. 

§ €3)0 

Miss. Where railroad employee’s 
widow sued in two counts as adminis- 
tratrix to recover for death of em- 
ployee occurring in Alabama under 
Federal Employers’ Liability Act and 
in third count sued as administratrix 
under Alabama Workmen’s Compen- 
sation Law, even if third count had 
been maintained by widow as an in- 
dividual, railroad would have been en- 


claimant in 


titled by proper challenge in trial 
eourt to have widow elect whether 
she would stand on the first two 


counts or on the third. Federal Em- 
ployers’ Liability Act, 45 U.S.C.A. 
51 et seq.; Code Ala.1923, § 7534 et 
seq.—Gulf M. & N. R. Co. v. Madden, 
200 So. 119. 

833 
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Cal.App. The filing of a simple and 
concise written answer to compensation 
claim by employer or insurer is de- 
sirable, but it is not mandatory. St. 
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La.App. Where defendant insurer in — 
injured employee’s suit for compensa- — 
tion did not file a plea of prematurity, — 
court could not supply the plea, Act 
No. 20 of 1914, as amended.—Carlino © 
v. U. S. Fidelity & Guaranty Co., 198 
So. 278, annulled 199 So. 228. 
N.J.Dept.Labor, The Workmen’s: 
Compensation Act is a remedial statute 
and should be liberally construed in 
the interest of the workmen claiming 
compensation but liberal construction 
is not intended to relieve claimant of : 
his duty of sustaining burden of proof. 
N.J.S.A. 34:15-1 et seq., and 34:15-13. u 
—Sulmonetti v. American Cyanamid a 
Co., 16 A.2d 465, 18 N J.Mise. 693. : 
§ 836 


Cal.App. An employee’s claim of 
total disability incurred in course of 
employment from lead poisoning was ; 
not conceded by failure of employer : 
or insurer to file written answers to i 

' 


his demand. St.1937, p. 297, §§ 5505, 
5506.—O’Hare vy. Industrial Accident 
Commission, 112 P.2d 915. ‘ 


Idaho. The statute providing that, 
when defense to action is founded on | 
written instrument and copy thereof 
is contained in answer oer is annexed 2 
thereto, genuineness of instrument is : 


deemed admitted unless vlaintiff files” J 
an affidavit denying it, does not apply 
to workmen’s compensation proceedings —_ 
before Industrial Accident Board. Code 
1932, §§ 5-704, 43-902, 43-1903, 43-1401. 
—O’Niel v. Madison Lumber & Mill ; 
Co., 105 P.2d 194. 
§ 842 

Pa.Super. To obtain compensation, 
there must be some evidence of an 
accident, either direct or circumstantial, 
and, if circumstantial, the evidence 
must clearly and logically indicate an 
accident.—Ceccato v. Union Collieries 
Co., 15 A.2d 401, 141 Pa.Super. 440. 


§ 845 

Idaho. Where industrial accident 
board had acquired jurisdiction of sub- 
ject matter and parties in compensa- 
tion proceeding, that effect of a stipu- 
lation of parties respecting taking of 
testimony by the board in state of 
Washington amounted to a waiver of 
official or binding oath and the taking 
of statements from witnesses on cross-. 
examination did not affect jurisdiction 
of the board.—Hamlin y. University of 
Idaho, 104 P.2d 625. : 
_Idaho. Where parties to compensa- 
tion proceeding in good faith stipulated 
that compensation hearing should be 
held in adjoining state where majority — 
of witnesses resided and requested Su- 
preme Court to treat testimony taken 
at hearing held in adjoining state as 
evidence, Supreme Court treated pat sae 
ties’ stipulation as equivalent to agree- 
ment that witnesses heard in adjoining 
state would if called and legally sworn 
testify to statements made by them at 
hearing held in adjoining state, and fl 
based its decision on facts disclosed by 4 
transcript as if they had been estab- 


lished at a hearing regularly held in 7 
Idaho. Code 1932, § 7-109.—Knight v. : 
Younkin, 105 P.2d 456. ; 

Ill. Where widow, who was sole de- , 
pendent of deceased employee, institut- 5 


ed compensation proceedings ag execu- 
trix of deceased and employer entered 
into stipulation that claimant was the 
legal widow of deceased and that no- 
tice and. demand were duly and prop- 
erly given, .employer and insurer by % 
stipulation “waived” question whether 
claimant was properly described in ap- 
plication for compensation and deserib- 
ing the claimant as executrix consti- 
tuted no ground for quashing writ of 


certiorari to review award of Indus- . 
trial Commission. Smith-Hurd Stats. j 
c. 48, § 144(g)—Hles y. Industrial be 
Wgisan ees 30 N.H.2d 615, 875 i, 4 

Ky. Where, while evidence was be- 
ing taken before Workmen’s Compen- “7 


sation Board, attorneys for employer 
and employee, pursuant to agreement, 
went to another town to take deposi- 
tion of physician in rebuttal, but phy- 


i; * 


ek 
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sician was out of town and it was 
agreed that statement and affidavit of 
physician showing examination of em- 
ployee and statement of condition 
found might be read and considered 
by board, motion to strike deposition 
on ground agreement was made on 
supposition that physician had ex- 
amined employee prior to day deposi- 
tion was to be taken when in fact he 
had not done so and that statement 
was based on examination made after 
agreement, was properly denied.— 
Black Mountain Corporation v. Epper- 


son, 148 S.W.2d 1063, 285 Ky. 661. 
N.C. In workmen’s compensation 
proceeding, stipulation that appealing 


employer raised no objection regarding 
cause of death of employee or to de- 
pendents as established by the Indus- 
trial Commission or to fact that em- 
ployee was injured in course of and 
growing out of his employment, and 
that. the sole question was “By whom 
was deceased employed?’ did not op- 
erate as an “‘admission”’ that employer 
had as many as five men in its em- 
ployment. Code 1939, § 8081(h) et seq. 
—Chadwick y. North Carolina Depart- 
ment of Conservation and Development, 
14 S8.H.2d 842, 219 N.C. 766. 

Okl. In workmen’s compensation 
proceeding, allowing physician to testi- 
fy that he had examined claimant at 
order of State Industrial Commission 
on employer’s motion was not error 
where petitioner, who was denied com- 
pensation and asserted such alleged er- 
ror on review, had agreed to let the 
physician testify.—Souder v. Mid-Con- 
tinent Petroleum Corporation, 105 P.2d 
750. 

Okl. In workman’s compensation 
proceeding, stipulation that claimant 
never filed notice of injury, did not 
file claim for compensation until over 
three years after date of injury, and 
had not been paid any compensation 
or wages in lieu of compensation or 
been furnished any medical care or 
attention by employer, justified Indus- 
trial Commission’s finding that claim 
was absolutely barred by statute of 
limitations for over two years before 
filing thereof. 85 OklSt.Ann, § 43.— 
Schuermann v. Hacker Mill & Bleva- 
tor GCo., 113 P.2d 389. 


Tex.Civ.App. In compensation suit, 
where stipulation agreed to by counsel 
set out facts showing district court 
had jurisdiction, case was tried on that 
theory without objection to jurisdiction 
until raised on appeal, and trial court 
made finding of fact that case arose out 
of injuries sustained in county of suit, 
which finding was sustained by evidence 
and not attacked by defendant, trial 
court’s jurisdiction of cause was suffi- 
ciently made to appear to meet require- 
ment of statute requiring suit under 
workmen’s compensation act to be 
brought in county in which injury al- 
legedly occurred. Vernon’s Ann.Civ.St., 
art. 8307a.—Security Mut. Casualty Co. 
v. Woodard, 146 S.W.2d 281, error dis- 
missed, judgment correct. 


Utah, In compensation cases, stipu- 
lations as to jurisdictional facts are to 
be encouraged.—General Mills v. Indus- 
trial Commission, 105 P.2d 340. 

Where employer stipulated that de- 
ceased employee suffered an injury by 
reason of an automobile accident aris- 
Ing out of or in course of his employ- 
ment, but subsequent investigation re- 
vealed that wrong date had been given 
as date of accident, stipulation would 
be considered as withdrawn or com- 
pletely negated.—General Mills v. In- 
dustrial ae P.2d 340. 

& 

Ariz. The Workmen’s Compensation 
Act gives two independent and distinct 
benefits for injured workman, consist- 
ing of compensation for lost time and 
medical attendance and hospitalization 
to repair, as far as possible, the in- 
jury. Rev.Code 1928, § 1391 et seq., 
as amended.—Paramount Pictures v. 
Industrial Commission, 106 P.2d 1024. 

N.J. Under provision of Workmen’s 
Compensation Act that claim will be 
considered abandoned and petition for 
compensation dismissed, unless cause 
is moved for hearing within a month 


—_ ® 


WORKMEN'S COMPENSATION ACTS 


after service of notice of motion to dis- 
miss for want of prosecution, the antici- 
pated official act is dismissal of petition, 
not as adverse adjudication of claim es- 
topping plaintiff to bring further suit, 
but on belief that claim has been 
abandoned. N.J.S.A, 34:15-54.—Sack v. 
Oceau City, 17 A.2d 172, 125 N.J.L. 509, 
affirming 14 A.2d 517, 125 N.J.L. 138. 
N.J.Sup. Under provision of Work- 
men’s Compensation Act that claim will 
be considered abandoned and petition 
for compensation dismissed, ‘unless 
cause is moved for hearing within a 
month after service of notice of mo- 
tion to dismiss for want of prosecu- 
tion, the anticipated official act is dis- 
missal of petition, not as adverse ad- 
judication of claim estopping plaintiff 
to bring further suit, but on_ belief 
that claim has been abandoned. N.J. 
S.A. 34:15-54.—Sack v. Ocean City, 14 
A.2d 517, 125 N.J.U. 138, affirmed 17 
AC2 OY Le, 125" N. Jee b09. 
N.J.Dept.Labor. A petition for com- 
pensation would be dismissed as to re- 
spondent in respondent’s individual 
capacity where there was no testi- 
mony that claimant was in respond- 
ent’s employ in such capacity. N.J.S. 
A. 34:15-1 et seq.—Krueger vy. Mer- 
chants Transp., 20 A.2d 59, 19 N.J. 
Mise. 379 
S.C. Even though a motion for a 
nonsuit was not technically the sort of 
a motion that could be made at a hear- 
ing before the Industrial Commission 
on a claim for compensation, motion 
could properly be construed as a mo- 
tion to dismiss the claim on ground 
that claimant had failed to produce 
evidence tending to establish such 
claim. Act July 17, 1936, -39- St. at 
Large, p. 1231 et seq., § 1 et seq.—King 
v. Wesner, 16 S.H.2d 289, 198 S.C. 49. 
Even if rules applicable to trials of 
actions at law are followed in work- 
man’s compensation proceeding, the re- 
fusal of a motion for nonsuit may be 
sustained, although the testimony in 
chief did not make out a case, where 
evidence offered by defendant or other 
evidence later introduced in the case 
tended to support the allegations on 
which the claim was based.—King y. 
Wesner, 16 S.H.2d 289, 198 S.C. 49. 


§ 850 

Mich. In order to grant an award of 
compensation, an inference may not be 
built upon an inference.—Larson vy. 
Lock Joint Pipe Co., 298 N.W. 402, 298 
Mich. 53. 

Tex.Civ.App. Where employee in 
eharge of cotton seed house collapsed 
between seed house and office on hot 
day and died from cerebral hemorrhage, 
theory based on mere presence of cotton 
seed in employee’s clothes that he had 
been making temperature tests in seed 
house, and had become overheated as 
result of physical exertion in ‘course 
of employment’, was required to be 
rejected as involving conjecture and 
surmise and basing of one presumption 
of fact upon another, and evidence was 
insufficient to support finding of neces- 
sary causal relationship between physi- 
cal exertion, if any, and the employ- 
ment. Vernon’s Ann.Civ.St. art. 8309, 
§ 1.—Houston Fire & Casualty Ins. Co. 
v. Biber, 146 S.W.2d 442, error dis- 
missed, judgment correct. 

§ 866 


Cal.App. Where evidence in compen- 
sation proceeding clearly showed that 
accident causing death of railroad em- 
ployee happened in railroad yards 
within the state, it would be pre- 
sumed in absence of contrary showing 


that the accident happened in intra- 
state commerce. St.1917, p. 831.— 
Schumacker v. Industrial Accident 
Commission, 115 P.2d 571. 


Ga.App. When a municipality does 
not take out required insurance, it is 
to be presumed that it is a self-insurer 
and liable for its pro rata share of ex- 
penses of carrying out of Workmen's 
Compensation Act. Code 1933, §§ 114- 
109, 114-601 to 114-603.—Petty v. 
Mayor, etc., of College Park, 11 S.E. 
2d 246. 

Ind.App. The burden of establishing 
each fact necessary to legal award of 
compensation rests on applicant, and 


§ 868 


the finding of such facts must be based 
upon something more than mere guess, 
conjecture, surmise, or possibility. 
pues PEE er § 40-1401 et seq. 
—Soetje rno i .H. 
sae v. Basney, 29 N.H 

Ky. Burden of proof rests on com- 
pensation claimant.—Kentucky Utilities 
Co. v. Hammons, 145 S.W.2d 67, 284 
Ky. 4387. 

La. The plaintiff in a compensation 
case carries the burden of proof in 
the same manner as in other civil - 
Ceo oh a naa v. Ritchie Grocer 

On 0. , 196 La. 1011 i 
199 So. 415. » 

ass. Burden rests upon employee 
to establish facts essential to Pattie 
Bon CC ee G.L.(Ter.Ed.) e. 

i et seq.—Murphy’s Case, 30 N. 
H.2d 681, 307 Mass. 610. ‘ 
_N.J.Dept.Labor. That on one occa- 
Sion an interne obtained certain par- 
ticulars from patient raised no pre- 
sumption that attending physician, 
whose name appeared on patient’s death 
certificate, did not at some other time 
obtain like particulars from the same 
source. N.J.S.A. 2:98-14, 26:6-8—Van 
Bodegon v. Standard Coated Products 
Pep Oraren, 14 A.2da 760, 18 N.J.Misce. 

N.J.Dept.Labor. In compensation pro- 
ceeding, the burden of proof is on the 
claimant and is not sustained unless 
the evidence preponderates in favor 
of the tendered hypothesis.—Moran vy. 
McKim, 14 A.2d 787, 18 N.J.Mise. 498. 

N.J.Dept.Labor. Burden of proof 
rested on compensation claimant to es- 
tablish his right to compensation. N. 
J.S.A. 84:15-7 et seq.—Hertzberg v. 
Kapo Dyeing & Printing Co., 18 A.2d 
736, 19 N.J.Mise. 201. 

N.J.Dept.Labor. In compensation pro- 
ceeding burden of proof was upon the 
claimant to establish his right to com- 
pensation.—Hisen v, Jacquard Fabri¢s, 
21 A.2d 614, 19 N.J.Mise. 526. 

N.D. Compensation claimant had the 
burden to show that she was entitled 
to share in the workmen’s compensa- 
tion fund, and such proof was re- 
quired to amount to something more 
rook mere guess. Comp.Laws Supp. 
1925, § 396ai et seq.—Booke v. Work- 
men’s ‘Compensation Bureau, 297 N.W. 
T9570 NED ey TA4e 

Utah. The burden of proof is on an 
applicant to establish a claim for com- 


pensation.—Wherritt Vv. Industrial 
Commission, 110 P.2d 374. 
§ 867 
R.I. In proceeding for compensation 
for death of employee who was 


drowned as result of accident which 
occurred on Assonet river where em- 
ployers claimed that employee was en- 
gaged in a maritime service upon navi- 
gable waters at time of death, employ- 
ers had burden, on their plea in abate- 
ment, to show that river, notwitte 
ing its nonuse for. commerce and the 
nonaction of federal government in aid 
of navigation thereof, was a navigable 
stream of the United States and under 
admiralty jurisdiction of its courts. 
Gen.Laws 1938, ¢c. 300, art. 1, § 1 et 
seq.—Asselin v. Blount, 14 A.2d 696, re- 
argument denied 16 A.2d 328. 


§ 8638 

Del.Super. The tegislature in ex- 
cluding from protection of the Work- 
men’s Compensation Law, employees 
whose work was casual and not in the 
regular course of business of their em- 
ployer cast a burden on each employee 
requesting benefits under the law to 
establish the fact that his employment 
was in the regular course of his em- 
ployer’s business, and if such fact is 
proved, it is immaterial that the em- 
ployment was casual. Rey.Code 1935, 
§ 61138, as amended by 42 Del.Laws, ec. 
185.—Gooden y. Mitchell, 21 A.2d 197. 

Ill. In order to entitle an officer of 
a corporation to recover compensation 
he must prove that his injury was re- 
eeived while engaged in employment 
as an employee of the company, and 
not in performance of the duties ap- 
pertaining to his official capacity. 
Smith-Hurd Stats. c. 48, § 138 et seq.— 
Grossman v. Industrial Commission, 33 
N.H.2d 444, 376 IH. 198. 


fe 


t 
injury by accident 
in service of alleged employer 
contract of hire, and that such 
ental injury arose out of and in 
course of employment, and burden was 
n upon alleged employer to show 
/ such employment was of such 
haracter as constituted an exception 

he relationship contemplated in 
pensation act. Burns’ Ann.St. § 40- 
et seq.; § 40-1701.—Meek v. 
32 N.B.2d 737. 

J.Dept.Labor. Alleged. employer 
etting up defense that claimant was a 
olunteer assisting in changing a tire 
burden of proving such defense. 
A. 34:15-1 et seq—Clorer_ v. 
gton, 18 A.2d 712, 19 N.J.Mise. 


. For compensation claimant to 
ish her right to benefits under 
Compensation Law for the death 
of her husband from town and its in- 
ance carrier, it was essential for 
to show that the technical 
hip of employer and employee 
between her husband and_ the 
orkmen’s Compensation Law 
, subd. 3-a.—Clarke v. Town of 
 28.N.8.2d_ 833, 283 N.Y. 272, 
Tsing 15 N.Y.S.2d 435, 257 App. 
eT VS ES 
x.Civ.App. A party alleging ille- 
i employment contract as in- 
g work on Sunday in violation of 


to defeat recovery of compensa- 
under Workmen’s Compensation 
r injuries sustained on Sunday 
urden of proving that contract 


Uo § 869 : 
The statutory presumption 
Jaim comes within the provi- 


ns. f the compensation law has no 

A tion where testimony of the 
t discloses that his employment 
in any of the businesses, trades, 
pations included in and covered 
aw. 85 OkI.St.Ann,. § 27.—City 


ulsa v. State Industrial Commis- 
Sfig-P.2d 987. 


yo § 873 
. The defendants in compen- 


a 


se had burden of proving their 
ntion that deceased was not em- 
e of one of defendants, but was 
oyed by a third person, and that 
ch person was an independent con- 
i Alphonso v. American Iron & 
hine Works Co., 39 I.Supp. 934. 

. Under Workmen’s Compensa- 
Laws, burden of establishing de- 
f independent contractor rela- 
‘ests on employer, not on em- 
when services have been per- 
St.1937, p. 299, § 5705.— 
. Industrial Accident Com- 
n, 110 P.2d 64, prior opinion 
2d 518. 
 Tex.Civ.App. The fact that  de- 
ceased truck driver who hauled logs 


for lumber company worked for the 


th 


pany steadily for four years and 
no one else, created the presump- 
n that truck driver was an employee 
as to come under the Compensation 


Ss 
a Act, rather than an independent con- 


ee 
Beye 
a? v 


7 


t 
4 


# Ga.App. 


- tractor, and put the burden on lumber 


ompany’s insurer of showing that the 

elation was not that of master and 

ervant. Vernon’s Ann.Civ.St. art. 8306 

et seq.—Industrial Indemnity Exchange 

vy. Southard, 147 S.W.2d 939, error 
ranted. 

i § 374 


An emptoyee is conclusively 
presumed to come under the compen- 


‘sation act in absence of an election 


not to come under it, and an employee 


who yoluntarily comes under the act in 


effect agrees that, if he is injured by 
accident contemplated by the act, he 
will ‘‘waive”’ all of his rights to sue 
at common law or otherwise and rely 
solely on the recovery provided for him 
under the act. Code 19338, § 114-103.— 
Blue Bell Globe Mfg. Co. v. Baird, 13 
$.@.2d 105. 


The presumption of acceptance of 
provisions of Workmen’s Compensation 
Act by employer and employee, coming 
within the definitions therein set forth, 
may be rebutted by proof of nonaccep- 
tance.—Cooke v. Gillis, 12 S.H.2d 250, 
218 N.C. .726. , 

S.C. Where there was no evidence as 
to whether employer had notified em- 
ployee of employer’s election to come 
within the Compensation Act, it would 
be presumed that employer complied 
with the law and notified employee of 
such election.. Act July 17, 1935, 39 
St. at Large, p. 1236, § 5(b).—Yeomans 
vy. Anheuser-Busch, Inc., 15 S.E.2d 833. 
198 S.C. 65. 
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Where employer asserted inva- 
of common-law marriage be- 
tween deceased employee and compen- 
sation claimant on ground that when 
marriage contract was entered into em- 
ployee was the lawful husband of an- 
other woman and that claimant was 
the lawful wife of another man, em- 
ployer had burden of establishing, not 
only the fact of the previous valid, 
legal marriage of one of the parties, 
but that such previous marriage had 
not been dissolved by divorce or death. 
Code 1940, Tit. 26, § 281.—Sloss-Shef- 
field Steel & Iron Co. v. Alexander, 3 
So.2d 46. 

Ky. In workmen’s compensation cas- 
es, the burden of proving dependency is 
on claimant. Ky.St. § 4894—Miller v. 
Hikhorn Coal Corporation, 145 S.W.2d 
822, 284 Ky. 737. 

N.J.Dept.Labor. The fact that com- 
pensation claimant bore to deceased 
employee one of the degrees of rela- 
tionship enumerated under the Compen- 
sation Act was not sufficient to entitle 
claimant to recover under the act, but 
it was incumbent on him to go further 
and establish dependency in fact, whol- 
ly or partially, on the deceased em- 
ployee at the time of the accident and 
death. N.J.S.A. 34:15-13.—Rodesky v. 
City of Paterson (Fire Department), 17 
A.2d 49, 19 N.J.Mise. 35. 


Pa.Super. Where deceased employee 
was married to first wife in 1931, the 
parties separated in 1932 and the em- 
ployee entered into common law mar- 
riage with compensation claimant in 
1933, presumption that first marriage 
continued so that relationship between 
employee and claimant was meretrici- 
ous was not overcome by presumption 
of innocence, and in absence of further 
proof, the purported common law mar- 
riage was void and elaimant wag not 
entitled to compensation for the em- 
ployee’s death. 77 P.S. § 1 et seq.— 
Sharpe v. Federal Window & Office 
Cleaning Co., 19 A.Zd 509, 144 Pa.Su- 
per.. 231. 


_Wis. The legislative intent of pro- 
vision in Workmen’s Compensation Act 
relating to deceased employee’s depend- 
ents was to give husband and wife and 
child under age 18 the benefit of a con- 
clusive presumption of being solely and 
wholly dependent on deceased em- 
ployee, and to require other dependents 
to establish their dependency in order 
to share in death benefits. St.1937, § 
102.51(1-3).—Krueger v. Industrial 
Se RUEGIOR, 295 N.W. 38, 237 Wis. 
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Cal.App. To enable an applicant to 
obtain an award for compensation, he 
must show that the service he was 
rendering at the time of the injury 
grew out of and was incidental to the 
employment.—State Compensation Ins. 
Fundy. Industrial Accident Commis- 
sion, 110 P.2d 681. 

Colo. Compensation claimant has 
burden of proving that accident arose 
out of and in the course of his em- 
ployment.—Industrial Commission vy, 
Strome, 108 P.2d 865. 


Ala. 
lidity 


dent occurred 


rom p 
and ar 
in course of employment, /PPOs- 
ing evidence is adduced, issues mus 
be determined by probative force 
the evidence. Acts 1985, e. 17481,— 
26—Sims Tire Service v, Parker, 20 
So. 524. ean Oy 
Fla. In proceeding under the Work- 


avo 
ot reliev 


men’s Compensation Act for death of — 


employee, it was incumbent upon 
claimants to establish that death was 
the result of an accident happening not 
only in the course of employee’s em- 
ployment but arising out of it. Acts 
1935, ec. 17481.—Travelers Ins. Co. y. 
Taylor, 3 So.2d 381. ; (Pes 

Ga.App. The burden of showing that 
accident arose out of and in scope of 
employment was on compensation 
claimant. Code 1933, § 114-101 et seq. 
—Travelers Ins. Co. v. Faulkner, 11 S. 
H.2d 367. 

Ga.App. The burden is on compensa- 
tion claimant to establish that she sus- 
tained an _  accidenta! 
Workmen’s Compensation Act. 
1938, § 114-101 et seq.—American Mut. 
ie the) Ins. Co. v. Harden, 13 8.H.2d 
685. 
Il. 


his death, claimants had burden of 


proving also that his death arose out | 


of his employment and that there was 
some catisal connection between his 
employment and his death. Smith- 
Hurd Stats. c. 48, § 138 et seq.—Rosen- 
field v. Industrial Commission, 29 N.H. 
Qa 102, Sarl. 76: 


Ill. A compensation claimant has 


burden of showing that injury not only 


occurred in the course of employment, 
but also arose out of employment. 
Smith-Hurd Stats. c. 48, § 138 et seq.— 


City of Chicago v. Industrial. Commis- _ 


sion, 33 N.H.2d 428, 376 Ill. 207. 


Ind.App. Burden is on workmen’s 


compensation claimant to establish a 
causal connection between the employ- 
ment and the accident, but that con- 
nection may 
type of accident taken in connection 
with the nature of employment.—Odd 
Fellows Cemetery of New Haven y. 
Daniels, 338 N.H.2d 357. 


Iowa, An employee has burden of 


proving that disability for which he © 


seeks compensation is the result of an 
injury received in course of his employ- 
ment and arising out of the employ- 
ment.—Griffith v. Norwood White Coal 
Co., 294 N.W. 741. 

Ky. Burden is on compensation 
claimant to show that injury for which 
he seeks compensation “arose out of 
and in course of his employment”. 
Ky.St. § 4880 et seq—Howard v. Daw- 
kins Log & Mill Co., 143 S.W.2da 741, 
284 Ky. 9. 


La.App. As a prerequisite to recov- 
ery of workmen’s compensation, an em- 
ployee must prove an accident. oc- 
curring within the scope and course 
of his employment and also show a 
causal connection between such acci- 
dent and his injuries and disability. 
Act No. 20 of 1914, 
by Act No. 85 of 1926, and § 38, as 
amended by Act No. 38 of 1918, p. 60. 
—Clark v. Southern Kraft Corporation, 
200 So. 489. f c 


La.App. Workmen’s 
Law is designed to require employer to 
pay compensation to employee or his 
dependents _where employee received 
personal injury by accident, and bur- 
den of proving an accident and result- 
ing injury is upon compensation claim- 
ant, Act No. 20 of 1914, § 2, as amend- 
ed, and § 38, as amended by Act No. 
388 of 1918.—Temple v. Martin Veneer 
Co., 200 So. 676. 

Mass. In proceeding under Work- 
men’s Compensation Act to recover 
compensation for death of claimant’s 
husband, burden was 
prove that death arose out of and in 


rat 
course of an employment by alleged 


injury within © 
Code _ 


In proceeding for compensation — 
for death of employee who was in the © 
course of his employment when he met — 


be established by the | 


§ 2, as amended © 


Compensation 


on claimant to 
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employer. 
31, 32.—Dvlinsky’s Case, 30 N.H.2d 215. 


G.L.(Ter.Ed.) ¢. 152, §§ 26, 

Mo.App. In proceeding- for compen- 
sation for injuries sustained when dirt 
or grit was carried into claimant’s eye 
while claimant was returning to office 
of his employer after claimant had 
ealled on customer soliciting business, 
it was incumbent on claimant to prove 
that a passing automobile actually 
stirred up the dust or grit which was 
blown into claimant’s eye. Rey.St. 
1939, § 3691, Mo.St.Ann.; § 3301, p. 
8232.—Morrow vy. Orscheln Bros. Truck 
Lines, 151 S.W.2d 138. 

N.J.Sup. Petitioner seeking to prove 
a compensable accident must show that 
the employment was one of the con- 
tributing causes without which the ac- 
cident could not have happened and 
the proof must support the basis for 
the rational inference that the acci- 
dent caused the injuries or death, and 
it is not sufficient to prove that the 
injury or death “could have been” the 
result of an  accident.—Calicchio  v. 
Jersey City Stock Yards Co., 14 A.2d 
465, 125 N.J.L. 112, dismissing cer- 
tiorari 3 A.2d 438, 17 N.J.Mise. 16. 

N.J.Com.P!l. The burden of proving 
that disability was result of an acci- 
dent arising out of and in course of 
employment within meaning of com- 
pensation act, was on compensation 
claimant. N.J.S.A. 34:15-1 et seq.— 
Barthelemy v. Macy Bldg. Co., 18 A.2d 
407, 19 N.J.Mise. 126. 

N.J.Dept.Labor. An employee seek- 
ing workmen’s compensation had bur- 
den to prove that accident arese out 
of and in course of employment.— 
De Castro y. Mundet Cork Corporation, 
14 A.2d 759, 18 N.J.Mise. 501. 

N.J.Dept.Labor. An injured employee 
to recover compensation must prove an 
accident erising out of and in the 
course of his employment.—Reis_ Vv. 
Breeze Corporations, 15 A.2d 53,18 N.J. 
Misc. 532. 

N.J.Dept.Labor. In compensation 
proceeding, burden of furnishing evi- 
dence from which the inference can be 
drawn that death of an employee was 
caused by an accident arising out of 
and in the course of his employment 
rests upon claimant.—Sulmonetti v. 
American Cyanamid Co., 16 A.2d 465, 
18 N.J.Mise. 693. 

In compensation proceeding, burden 
was upon the claimant to prove that 
employee’s death was due to a compen- 
sable accident and not from natural 
eauses.—Sulmonetti vy. American Cyana- 
mid Co., 16 A.2d 465, 18 N.J.Mise. 693. 

N.J.Dept.Labor. Whether the proof 
be direct, circumstantial, or presump- 
tive, it must show that cause of com- 
pensation claimant’s injury was due to 
a risk which was directly or indirectly 
connected with or incidental to his em- 
ployment, N.J.S.A. 34:15-1 et seq.— 
Clarke v. Ward Baking Co., 18 A.2d 
727, 19 N.J.Mise. 268. 

N.J.Dept.Labor. Under Workmen’s 
Compensation Act, an employer or in- 
surance carrier, attempting to ascribe 
the disability of an employee to some 
other causes than a compensable acci- 
dent, has the burden of proof. N.J.S.A. 
34:15-1 et seq.—Quinn v. Henry Beck- 
aes Son, 21, A.2d 617, 19 N.J.Misc. 
508. 


N.Y. The statute raising presump- 
tion that a claim for compensation 
comes within Compensation Act, in ab- 
sence of substantial evidence to con- 
trary, was not intended to relieve 
completely an employee from burden of 
showing that accidental injuries suf- 
fered by him actually were sustained in 
course of his employment and arose 
out of the employment, and proof of 
an accident wil. give rise to statutory 
presumption only where some connec- 
tion appears between accident and the 
employment. Workmen’s Compensa- 


tion Law, § 21.—Daus v. Gunderman 
& Sons, 28 N.H.2d 914, 283 N.Y. 459, 
reversing 14 N.Y.S.2d 641, 257 App. 


Diy. 1094, appeal denied 15 N.Y.S.2d 
719, 258 App.Div. s ; 

Where Industrial Board rejected tes- 
timony of salesman and _ pruspective 
customer that accident at midnight in 
which salesman was injured occurred 
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— 


while salesman was on his way home 
after having transacted business with 
customer, possible connection between 
accident and employment, giving rise 
to presumption that accident was com- 
pensable, disappeared and decision of 
Industrial Board rejecting claim was 
in accord with evidence, and action of 
Appellate Division in reversing board’s 
decision was unwarranted. Workmen’s 
Compensation Law, § 21.—Daus v. Gun- 
derman & Sons, 28 N.HW.2d 914, 283 
N.Y. 459, reversing 14 N.Y.S.2d 641, 
257 App.Div. 1094, appeal denied 15 
N.Y.S.2d 719, 258 App.Div. 820. 

N.Y. That a salesman had no regu- 
lar hours of work and _ frequently 
worked at night would not justify an 
inference that injuries due to an acci- 
dent occurring near midnight while 
salesman was driving home alone were 
compensable as sustained while sales- 
man was actually engaged in perform- 
ance of his duties.—Daus v. Gunderman 
& Sons, 28 N.H.2d 914, 283 N.Y. 459, 
reversing 14 N.Y.S.2d 641, 257 App. 
Div. 1094, appeal denied 15 N.Y.S.2d 
719, 258 App.Div. 820. 

N.D. The burden of proving that 
compensation claimant’s injury was 
received in the course of employment 
within meaning of the compensation 
act, was on the claimant and he was re- 
quired to show that by the preponder- 
ance of the evidence. Comp.Laws Supp. 
1925, § 396a1 et seq.—Sandlie v. North 
Dakota Workmen’s Compensation Bu- 
reau, 295 N.W. 497. 

Okl. In compensation proceeding, 
burden was upon the employer to prove 
that claimant engaged in manual and 
mechanical labor had left employment 
at time of injury where it was admitted 
that the claimant was an employee. 85 
OkK1St.Ann. §§ 2, 3.—Coon vy. Morton, 
113, P.2d 192. 

Pa.Super. In compensation proceed- 
ing, claimant had burden of proving 
an accident.—Palinski v. State Work- 
men’s Ins. Fund, 14 A.2d 347, 140 
Pa.Super. 522. 

Mere fact that an employee is 
stricken in course of employment does 
not raise a presumption of existence 
of a compensable ‘accident’’.—Palin- 
ski v. State Workmen’s Ins. Fund, 14 
A.2d 347, 140 Pa.Super. 522. 

Pa.Super. A workmen’s compensa- 
tion claimant who sought compensa- 
tion for injuries to knee while engaged 
in digging a ditch had burden of 
showing that he sustained an injury 
by accident while engaged in digging 
such ditch and that such injury re- 
sulted in disability over and above 
disability he was already suffering 
from previous accidents. 77 PS. § 
411.—Martin v. Union Collieries Co., 
14 A.2d 867, 141 Pa.Super. 93. 

Pa.Super. Burden is on a compensa- 
tion claimant to prove that death of 
an employee at his work was compen- 
sable as accidental, and that it did not 
result from natural causes. 77 Ss. 
§ 1 et seq.—Dolinar v. Pittsburgh Ter- 
minal Coal Corporation, 14 A.2d 871, 
140 Pa.Super. 543. 


That a deceased employee was strick- 
en immediately after the day’s work 
raised no presumption that his death 
was compensable as resulting from an 
“aecident.” 77 P.S. § 1 et seq.—Doli- 
nar v. Pittsburgh Terminal Coal Cor- 
peop 14 A.2d 871, 140 Pa.Super. 
543. 
Pa.Super. There must be some eyvi- 
dence, either direct or circumstantial, of 
an accident, together with proof of re- 
sulting injury, in order to sustain an 
award of compensation, since an acci- 
dent cannot be inferred merely from an 
injury. 77 P.S. §§ 411, 431.—Crispin 
vy. Leedom & Worrall Co., 15 A.2d 549. 
142 Pa.Super. 1. 

Pa.Super. Where death might have 
been the result of one of several causes, 
burden is on claimant to show that it 
was an accident in course of employ- 
ment that actually caused it. 77 P.S. 
§§ 411, 431.—Nolker v. Ford Collieries 
Co., 15 A.2d 557, 142 Pa.Super. 18. 

Pa.Super. Where employee’s disabil- 
ity could possibly be due either to man- 
ner in which he worked upon day he al- 
legedly sustained an “accident,” or to 
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normal progress of his osteoarthritis, 
coupled with deformities resulting from 
old fractures, burden was on employee 
to show that some “accident’”’ in course 
of his employment actually caused his 
disability. 77 P.S. § 411.—Jrerraro Vv. 
Pittsburgh Terminal Coal Corporation, 
15 A.2d 559, 142 Pa.Super. 22. 
Pa.Super. The burden of proving the 
happening of a compensable accident 
was upon workmen’s compensation 
claimant.—Query v. Allegheny Pitts- 


burgh Coal Co., 15 A.2d 564, 141 Pa. 


Super. 517. 

n “accident” cannot be inferred 
merely from an injury or from proof 
of disability overtaking an employee at 
his accustomed work, since the dis- 
ability may have resulted from a_nat- 
ural cause.—Query v. Allegheny Pitts- 
burgh Coal Co., 15 A.2d 564, 141 Pa. 
Super. 517. 

Pa.Super. 
pensation for death of claimant’s hus- 
band, claimant had burden of show- 
ing an accident in course of husband’s 
employment and a resultant injury. 


In proceeding for com-' 


\ 


77 P.S. §§ 411. 431.—Messer v. Reading 


Co., 18 A.2d 75, 143 Pa.Super. 240. 

Pa.Super. Where fireman died from 
peritonitis following an operation for 
chronic appendicitis, burden was on 
claimant to show that fireman’s death 
was an accident in the course of the 
employment, and the disputed question 
presented a mixed question of fact 
and of law reviewable in the latter as- 
pect alone, 77 P.S. § 1 et seq.—Bannon 
v. City of Pittsburgh, 21 A.2d-500, 145 
Pa.Super. 201. 

Pa.Com.Pl. To sustain an award 
there must be both proof of an‘accident 
and an injury. Unless the death of an 
employee results from some untoward 
happening, not expected or designed, 
which is a mishap or fortuitous happen- 
ing aside from the usual course of 
events, compensation cannot be award- 
ed.—Collins v. Pittsburgh Terminal 
Coal Corporation, 89 P.L.J. 157. 

8.C. Claimant, seeking compensation 
for death of her husband, fad burden 
of showing that husband’s death oc- 
curred by accident arising out of and 
in the course of employment. Act July 
iG 1935, a See are p. 1231.— 

wens v. Ocean Forest Club, 12 S.B. 
839, 196 S.C. 97, a 


8.C. A presumption of fact exists 
that one charged with the performance 
of a duty and injured while performing 
such duty or found injured at a place 
where his duty may have required him 
to be is injured “in course of employ- 
ment” and as a consequence of em- 
ployment, within Workmen’s. Compen- 
sation Act. Act July 17, 1935, 39 St. 
at Large, p. 1231.—Owens v. Ocean 
Forest Club, 12 §.H.2d 839, 196 S.C. 97. 

8.C. Burden was on compensation 
claimant to present evidence from 
which the Industrial Commission could 
properly find that the death of deceased 
resulted from an injury by an acci- 
dent arising out of and in course of his 
employment. Act July 17, 1935, 39 
St. at Large, p. 1238, § 2(f).—Green v. 
City of Bennettsville, 
pyre Veer Syl bey. 

Tex.Civ.App. Under Workmen’s Com- 
pensation Act, claimants seeking com- 
pensation for death of employee who 
was in charge of cotton seed house 
and who collapsed between seed house 
and office on hot day, and died from 
cerebral hemorrhage allegedly caused 
by physical exertion, had burden of 
proving necessary causal relationship 
between employment and the alleged 
physical exertion, and mere fact that 
employee was about employer’s prem- 
ises at time of collapse did not estab- 
lish the causal relationship. ~Vernon’s 
Ann.Civ.St. art. 8309 § 1.—Houston Fire 
& Casualty Ins. Co. v. Biber, 146 S.W. 
2d pene error dismissed, judgment ¢or- 
rect. 

Tex.Civ.App. The coverage of work- 
men’s compensation insurance is not the 
same as that afforded by life or health 
insurance, and claimants seeking com- 
pensation for employee’s death have 
burden of proving that during course 
of his employment employee suffered 
some injury as defined by Workmen’s 


15 8.H.2d 334, 
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In proceeding to recover com- 
ensation for death, suicide and in- 
toxication were ‘affirmative defenses” 
and burden of proof as to such _de- 
rested upon employer. Code 
, § 1376. Reddick v. Grand Union 
‘ea Co., 296 N.W. 800. 

Under 


employer, must prove fact of 
oxication and that intoxication was 
cause of injury. Act No. 20 of 1914, § 
Johnson v. G. M. Johnson Lumber 
C 200 So. 48. : 
Minn. Where compensation claimant 
owed that her deceased husband had 
enemies and that his life and habits 
re such as not to give rise to motives 


nsable. Mason’s Minn.St.1927, § 4326 
| Hanson v. Robitshek-Schneider 
Beloit) NeW. 19. 
‘ § 878 
Ti. In proceeding to recover com- 
pensation for death of employee whose 
was found at bottom of shaft 
yf elevator which he had been prohibit- 
ed from using, burden was not on em- 
ployer to prove that employee pulled 
the cable which set elevator in motion 
n order to refute claimants’ contention 
that someone else might have pulled 
the cable—Heyman Distributing Co. v. 
- Industrial Commission, 32 N.E.2d 894, 
376 Ill. 90. ; 
Iowa. In proceeding to recover com- 
nsation for death, suicide and in- 
xication were “affirmative defenses” 
and burden of proof as to such _ de- 
_fenses rested upon employer. Code 
939, § 1876.—Reddick v. Grand Union 
‘ea Co., 296 N.W. 800. : 
A claimant seeking compensation for 
n had aid of presumption against 
de, and if facts surrounding death 
d be reconciled with any reason- 
theory of innocence or accidental 
e, such explanation would be 
opted. Code 1939, § 1376.—Reddick 
rand Union Tea Co., 296 N.W. 


ich. Evidence that truck driver 
rd door of cab click open, felt a 
imp and then noticed that co-em- 
ployee who had been riding with him 
Bs no longer in the cab, and that 
body of co-employee was found on 
road, did not dissipate presumption 
against suicide or establish that co- 

employee’s death was result of his “in- 
— tentional and wilful misconduct’ pre- 
cluding compensation award, but sus- 
tained award for ‘accidental death’. 
~ Comp.Laws 1929, §§ 8417, 8418—Chrys- 
ler v. Blue Arrow Transport Lines, 295 
N.W. 331, 295 Mich. 606. 

§.C. In proceeding for compensation 
for death of employee who died from 
bullet wound through head while per- 
forming duties of game warden in 
charge of game preserve of a club, the 
club and its insurance carrier had bur- 
den of proving their contention that 
the only reasonable inference to be 
drawn from evidence was that employee 
came to his death by suicide. Act July 
17, 1935, and § Ae 39 St. at Large, p. 


ae 


‘i 


1231, and p. 1239—Owens v. Ocean 
Forest Club, 12 S.H.2d 839, 196 S.C. 97. 
} § 879 
y Cal.App. In proceeding to recover 
* compensation for death of employee as 
result of lead poisoning, claimant had 
; burden of proving that employee died 


from lead poisoning incurred in course 
of his employment, or that his work 


. i OE 
‘substantially aggravated that ailmen 


—O’Hare v. Industrial Accident Com- 


mission, 112 P.2d 915. 
Ky. 
tion must establish that the complained 
of cause was the proximate cause of 
injury. Ky.St. § 4880 et seq.—Depart- 
ment of Highways v. Giles, 146 S.W.2d 
37, 284 Ky. 846. i 

Ky. An employee allegedly sustain- 
ing accidental injury resulting in her- 
nia must show, in order to recover 
compensation, that he suffered a com- 
pensable hernia injury under condi- 
tions prescribed by statute, and that 
he applied to Workmen’s Compensation 
Board for compensation within the 
time and under the conditions provided 
by statute. Ky.St. §§ 4884, 4914.— 
Browning v. Ford Motor Co., 152 S.W. 
2d 976, 287 Ky. 261. 

La.App. AS a prerequisite to recov- 
ery of workmen’s compensation, an em- 
ployee must prove an accident occur- 
ring within the scope and course of his 
employment and also show a causal 
connection between such accident and 
his injuries and disability. Act No. 20 
of 1914, § 2, as amended by Act No. 
85 of 1926, and § 38, as amended by 
Act No. 88 of 1918, p. 60.—Clark v. 


Southern Kraft Corporation, 200 So. 
489. 
La.App. Workmen’s Compensation 


Law is designed to require employer to 
pay compensation to employee or his 
dependents where employee received 
personal injury by accident, and bur- 
den of proving an accident and result- 
ing injury is upon compensation claim- 
ant. Act No. 20 of 1914, § 2, as amend- 
ed, and § 38, as amended by Act No. 38 
of 1918.—Temple v. Martin Veneer Co., 
200 So. 676. 

N.J.Sup. In compensation proceed- 
ing, burden was on petitioner to show 
that accident, arising out of and in 
course of claimant’s employment, was 
one of contributing causes without 
which such loss would not have re- 
sulted.—McCadden v. West Hnd Build- 
ing & Loan Ass’n, 17 A.2d 65, 126 N. 
J.L. 1, dismissing certiorari 13 A.2d 
665, 18 N.J.Mise. 395. 

N.J.Sup. Compensation claimant had 
burden to establish that there was 
causal connection between her hus- 
band’s death for which compensation 
was sought, and an accident which 
was an inducing cause thereof. N.J.S. 
A. 34:15-1 et seq.—Person vy. Firemen’s 
Ins. Co., 19 A.2d 452, 126 N.J.L. 330. 
Affirmed 21 A.2d 736, 127 N.J.L. 229. 

N.J.Com.Pl. The burden of proving 
that disability was result of an acci- 
dent arising out of and in course of 
employment within meaning of com- 
pensation act, was on compensation 
claimant. N.J.S.A. 34:15-1 et seq.— 
Barthelemy v. Macy Bldg. Co., 18 A. 
2d 407, 19 N.J.Mise. 126. 

N.J.Dept.Labor. A claimant seeking 
compensation for death of employee 
has burden to prove that the death of 
the employee came as a result, either 
directly or indirectly, of an accident 
arising out of and in the course of 
his employment.—Jefferson v, Karason 
Co., 14 A.2d 518, 18 N.J.Mise. 475. 

N.J.Dept.Labor. Where an employer 
seeks to avoid liability for the payment 
of compensation to an employee for 
an injury allegedly resulting from a 
cause for which employer is not re- 
sponsible, burden of proof is on em- 
ployer to show such cause.—Krov v. 
Centaur Const. Co., 15 A.2d 619, 18 
N.J.Mise. 593. 

N.J.Dept.Labor, In compensation 
proceeding, burden of furnishing evi- 
dence from which the inference can be 
drawn that death of an employee was 
caused by an accident arising out of 
and in the course of his employment 
rests upon claimant.—Sulmonetti vy. 
American Cyanamid Co., 16 A.2d 465, 
18 N.J.Mise. 698. 

In compensation proceeding, burden 
was upon the claimant to prove that 
employee’s death was due to a com- 
pensable accident and not from natural 
causes.—Sulmonetti v. American Cyana- 
mid Co., 16 A.2d 465, 18 N.J.Mise. 693. 

N.J.Dept.Labor. Where employer 
sought to escape liability to pay com- 


An employee seeking compensa- 


burden of proof to establish such con- 
tention was upon the employer.—Harris 
v. City of Newark, 17 A.2d 600, 19 N.J. 
Mise. 95. 

N.D. A workmen’s compensation 
claimant must establish a proximate 
and causal connection between injury 
received and death. Comp.Laws Supp. 
1925, § 396a1 et seqg.—Booke v. Work- 
men’s Compensation Bureau, 297 N.W. 
UTI G0 NED ide 


d 
more than a year before death, the 


N.D. A widow to recover workmen’s 


compensation for the death of her hus- 
band which resulted from a chronic 
heart condition was required to show 
that her husband died because of an 
injury by accident while husband was 
working for employer, or that he died 
from a disease proximately caused by 
that employment. Comp.Laws Supp. 
1925, § 396a2, as amended by Laws 
1935, ce. 286, § 1—Booke v. Workmen’s 


Compensation Bureau, 297 N.W. 779, 
70 N.D. 714. 
Pa.Super. The principle that where 


injuries sued for may have been result 
of one of two or more causes, for only 
one of which defendant is liable, bur- 
den is on plaintiff to individuate such 
cause as proximate cause is inapplica- 
ble in proceeding to recover compensa- 
tion under Workmen’s Compensation 
Act for injury of which there were 
two concurrent contributing causes, 
for one of which employer is liable, 
since person is not relieved from li- 
ability for injury which two causes 
combine to produce because he is re- 
sponsible for only one of them.—Do- 
bash v. Jeddo-Highland Coal Co., 14 
A.2d 842, 141 Pa.Super. 62. 

Pa.Super. A workmen’s compensa- 
tion claimant who sought compensa- 
tion for injuries to knee while engaged 
in digging a ditch had burden of 
showing that he sustained an injury 
by accident while engaged in digging 
such ditch and that such injury re- 
sulted in disability over and above 
disability he was already suffering 
from previous accidents. 77 PS. § 
411.—Martin v. Union Collieries Co., 14 
A.2d 867, 141 Pa.Super. 93. 

Pa.Super. Where death might have 


been the result of one of several causes, 


burden is on claimant to show that it 
was an accident in course of employ- 
ment that actually caused it. 77 P.S. 
§§ 411, 431.—Nolker v. Ford Collieries 
Co., 15 Ai2d 557, 142 Pa.Super: 18% 

Pa.Super. Where employee’s disabili- 
ty could possibly be due either to man- 
ner in which he worked upon day he 
allegedly sustained an “accident,” or to 
normal progress of his osteoarthritis, 
coupled with deformities resulting from 
old fractures, burden was on employee 
to show that some “accident’’ in course 
of his employment actually caused his 
disability. 77 P.S. § 411.—Ferraro v. 
Pittsburgh Terminal Coal Corporation, 
15 A.2d 559, 142 Pa.Super. 22 


Pa.Com.Pl. In a claim for compen- 
sation the burden is not on the defend- 
ant to prove that there was no causal 
relation between the accident and the 
death but the burden is on the plain- 
tiff to prove that there was causal re- 
lationship.—Swalm y. Brokhoff, 7 Sch. 


Reg. 217. 
S.C. Burden was on compensation 
claimant to present evidence from 


which the Industrial Commission could 
properly find that the death of de- 
ceased resulted from an injury by an 
accident arising out of and in course 
of his employment. Act July 17, 1935, 
39 St. at Large, p. 1233, § 2(f).—Green 
y. City of Bennettsville, 15 S.W.2d 334. 
LORS Cis. : 
Tex.Civ.App. The coverage of work- 
men’s compensation insurance is not 
the same as that afforded by life or 
health insurance, and claimants seek- 
ing compensation for employee’s death 
have burden of proving that during 
course of his employment employee 
suffered some injury as defined by 
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Workmen’s Compensation Act, and that 
the :injury was a producing cause of 
death. Vernon’s Ann.Civ.St. art. 8309, 
§ 1.—Houston Fire & Casualty Ins. Co. 
v. Biber, 146 S.W.2d 442, error dis- 
missed, judgment correct. 

Tex.Civ.App. ‘Where employee 
claimed compensation for injury alleged 
to have resulted when ladder on which 
employee was standing “settled down 
on the side of the house’, employee 
was bound to prove causal connection 
between injury and accident, and it was 
not sufficient to show that employee’s 
condition might have resulted from such 
incident, especially where evidence was 
uncontroverted that employee’s condi- 
tion might be natural result of other 
causes.—Federal Underwriters Hx- 
change v. Edwards, 146 S.W.2d 461. 
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Ky. Where parties in workmen’s 
compensation case stipulated that only 
question for determination was extent 
and duration of employee’s injuries, 
burden was on claimant to show his 
wages, and in absence of proof contra- 
dicting claimant’s testimony as to his 
wages, board had right to conclude 
that there was no controversy on that 
point and to accept employee’s_testi- 
mony thereon.—Black Mountain Corpo- 
ration vy. Thompson, 147 S.W.2d 708, 
285. Ky. 306. 

Mich. In proceeding to recover com- 
pensation under Workmen’s Compen- 
sation Act for employee’s death, de- 
fendants are not required to offer 
proofs on question of proportion which 
occupational disease, as causative fac- 
tor of employee’s death, bore to all 
causes thereof, as burden is on plain- 
tiff to show measure of compensation 
to be awarded. Pub.Acts 1937, No. 61, 
Port 7, § 8.—Kail v. Field Pontiac- 
aniline Co., 296 N.W. 717, 296 Mich. 


Wa.Super. Fraud or deception by la- 
bor union’s compensation adjuster in 
filing workman’s compensation claim, 
erroneously naming coal company, at 
plant of which claimant was employed 
by union when injured, as his employ- 
er, cannot be inferred from mere 
existence of relationship of principal 
and agent between claimant and such 
adjuster.—Rowles v. State Workmen’s 
Ins. Fund, 14 A.2d 551, 141 Pa.Super. 
g935 

Tex.Civ.App. The workmen’s com- 
pensation act provision that employee 
must make his claim within time speci- 
fied in statute is mandatory, and, if 
he does not, burden is on him to show 
that good cause existed to justify his 
failure. Vernon’s Ann.Civ.St. art. 8307, 
§ 4a—Texas Employers Ins. Ass’n_v. 
Mitchell, 142 S.W.2d 626, error dis- 
missed, judgment correct. 

Tex.Civ.-App. In providing compen- 
sation for the loss or the loss of use 
of a member, the law conclusively pre- 
sumes that, in the loss or the loss of 
the use of such a member, the work- 
man has sustained partial incapacity, 
and it is not necessary to show that 
incapacity has in fact resulted there- 


from. Rev.St.1925, art. 8306, § 12.— 
Traders & General Ins. Co. v. Max- 


well, 142 S.W.2d 685, error dismissed, 
judgment correct. 

Wex.Civ.App. A compensation claim- 
ant has burden of establishing an 
average weekly wage under one of 
the turee subsections of the compensa- 
tion act, and has further burden of 
showing by competent evidence that 
it is impracticable to compute average 
weekly wage under either subsections 
1 or 2 becore resort can be had to 
subsection 3. Vernon’s Ann.Ciy.St. art. 
8309, § 1, Ist subds. 1-3.—Texas Em- 
ployers Ins. Ass’n v. Warren, 149 S. 
W.2d 182. ‘ 

Tex.Civ.App. In workmen’s compen- 
sation case, burden is on claimant to 
show by competent evidence that it is 
impracticable to compute average 
weekly wage under statute relating to 
average weekly wages of employee 
working or not working substantially 
the whole of the year preceding injury, 
before resorting to statute providing 
that average weekly wages shall be 
computed in just and fair manner, 


WORKMEN’S COMPENSATION ACTS 


Vernon’s Ann.Civ.St. art. 8309, § 1, 
1st subsecs. 1-3.—United Employers 
Casualty Co. v. Oden, 150 S.W.2d 114, 
error dismissed, judgment correct. 
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82 
.Pa.Super. There is a fundamental 
distinction between that class of com- 
pensation claimants who have sustained 
accidental injuries but are capable of 
steadily performing certain types of 
light work, the presumption being that 
such work is available, in which case 
the claimant is entitled to compensa- 
tion for partial disability only, and 
that Class of claimants who owing to 
physical infirmities due to accidental 
injuries are unable uninterruptedly to 
do even light work, and who are there- 
fore entitled to total disability, unless 
the employer shows that work suitable 
for such claimants is available-—Darley 
v. Philadelphia & Reading Coal & Iron 
Co., 19 A.2d 615, 144 Pa.Super. 301. 
Wyo. Where it is found that em- 
ployee is permanently and totally dis- 
abled so far as hard or manual work 
is concerned, but that he might do 
light work of a special nature not gen- 
erally available, burden is on employ- 
er to show that such special work is 
available to employee. Rev.St.1931, § 
124-120(b).—In re Hes; 110 P.2d 826. 
8 


Ill, Workmen’s compensation claim- 
ant had burden of proving that notice 
of accident had been given as required 
by statute. Smith-Hurd Stats. c. 48, § 
161.—Brown Shoe Co. v. Industrial 
Commission, 30 N.H.2d 4, 374 Ill. 500. 

Iowa. The want of notice or actual 
knowledge of employee’s injury, as con- 
templated by statute, is an affirmative 
defense, and burden of proof rests up- 
on employer. Code 1935, § 1383.—De 
Long y. Iowa State Highway Commis- 
Sion, 295 N.W. 91. 

Ky. An employee allegedly sustain- 
ing accidental injury resulting in her- 
nia must show, in order to recover 
compensation, that he suffered a com- 
pensable hernia injury under condi- 
tions prescribed by statute, and that 
he applied to Workmen’s Compensa- 
tion Board for compensation within 
the time and under the conditions pro- 
vided by statute. Ky.St. §§ 4884, 4914, 
—Browning v. Ford Motor Co., 152 S. 
W.2d 976, 287 Ky. 261. 

Okl. Where claimant fails to give 
notice in writing of injury within 30 
days, and seeks to excuse such failure 
upon ground that employer had actual 
notice, claimant must prove that em- 
ployer had actual notice of time, place, 
nature, and cause of injury, and if em- 
ployer is a corporation, such actual 
notice must be to an agent or officer 
thereof upon whom legal process may 
be served, or any agent in charge of 
the business in place where injury oc- 
curred, or a superintendent or foreman 
in place where injury occurred, and 
required, in the latter instance, under 
rules of company to report accidental 
injuries: to employer. 85 Okl.St.Ann. § 
24.—Transwestern Oil Co. vy. Partain, 
106 P.2d 263. 
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Ind.App. The industrial board, be- 
ing an ‘‘administrative body”, is not 
bound by the strict rules of law as to 
admissibility of evidence.—Loucks y. 
Deca Chain & Mtg. Co., 29 N.H.2d 
oa 

Kan. The common-law rules as to 
the competency and sgufiiciency of evi- 
dence are not strictly applied in work- 
men’s compensation cases, but an 
award of compensation for future dis- 
ability must be based on some gsub- 
stantial evidence. Gen.St.1935, 44-501 
et seq.—Hall v. Armour & Co., 113 P. 
2d 145, 153 Kan. 656. 

Ohio App. A report or application 
blank, which Industrial Commission 
furnishes and requires to be filled out 
and signed by applicant, physician and 
employer, is admissible in evidence, 
but certificate signed by employer at- 
testing the truth of applicant’s state- 
ments pertaining to cause of injury 
has no evidentiary value if based sole- 
ly upon self-serving declarations in the 
application. Gen.Code, § 1465-37 et 
seq.—Industrial Commission of Ohio y, 
Christophel, 34 N.H.2d 458. 
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Okl. In workman’s compensation 
proceeding on claim filed after time 
limited by statute, Industrial Commis- 
sion was not bound to receive claim- 
ant’s evidence that employer had notice 
of accident at time thereof and prom- 
ised to file all necessary claims and re- 
ports, nor to hold such evidence suffi- 
cient to constitute equitable estoppel of 
employer to claim protection of such 
statute. 85 Okl.St.Ann. § 43.—Schuer- 
mann v. Hacker Mill & Elevator Co., 
113 P.2d 389, 

Pa.Super. A written application for 
workmen’s compersation insurance 
could not be considered ag part of the 
evidence in compensation proceeding, 
where copy of signed application was 
not attached to the policy. 40 P.S. §§ 
441, 811.—Coccaro v. Herman Coal Co., 
20 A.2d 916, 145 Pa.Super. 81. 

§ 886 

Pa.Super. Where the evidence in 4 
compensation case is relevant and com- 
petent, the Compensation Law contem- 
plates liberality in the proofs and the 
inferences reasonably to be drawn 
therefrom.—Hamer vy. West Virginia 
Pulp & Paper Co., 18 A.2d 452, 144 Pa. 
Super. 144. 


887 
N.J.Sup. In compensation proceed- 
ings, an electrocardiograph made in 


connection with an examination of 
claimant by a physician who special- 
ized in pathology and diagnosis was 
admissible as against contention that 
electrocardiograph was ‘‘hearsay’” be- 
cause not prepared by physician, where 
test was made under physician’s super- 
vision and physician interpreted the re- 
sults shown.—Randolph v. Woman’s 
one We Bloomfield, 21 A.2d 324, 127 N. 

Pa.Com.Pl, Remark made at time of 
accident by victim, to miner, miner’s 
back being turned, that he had hurt 
himself, part of res geste.—Matelivicz 
v. Susquehanna Collieries Co., 34 Luz. 
L.Reg.Rep. 147. 

§ 88s : 

Ill. In proceedings for compensation 
for death of president and general man- 
ager of company, evidence that com- 
pany, in making its pay roll report, 
included part of deceased’s annual sal- 
ary as part of amount upon which it 
was required to pay premium for com- 
pensation insurance, and that com- 
pensation policy contained a clause ex- 
cepting from its provisions remunera- 
tion of president, vice president, sec- 
retary or treasurer of the company 
“but including remuneration of any 
one or more of such designated officials 
who were actually performing such 
duties as were ordinarily undertaken 
by superintendent, foreman or work- 
men”, was admissible as an indication 
that company intended deceased should 
be considered as an “employee” and 
intended that a part of his services 
should be covered by insurance. Smith- 
Hurd Stats. ec. 48, § 1388 et seq.—Gross- 
man v. Industrial Commission, 33 N.H. 
2d 444, 376 Ill. 198. 

La.App. In proceedings under Em- 
ployers’ Liability Act, evidence in proof 
of plaintiff's alleged status of employee 
was admissible, notwithstanding intro- 
auction of written contract of employ- 
ment which had not been assailed on 
ground that it was executed through 
error, fraud, or mistake, since a judge 
is not bound by technical rules of evi- 
dence in a compensation case. Act No. 
20 of 1914, § 18, subd. 4, as amended 


by Act No. 85 of 1926.—MecDaniel v. 

Federal Underwriters, 2 So.2d 289. 
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Mo.App. In proceeding to recover 


compensation for death of employee, 
testimony of chemical engineer that he 
had made tests of the fumes arising out 
of furnaces in employer’s plant and 
that in his opinion they were not in- 
jurious to health of employees was not 
incompetent because engineer’s inspec- 
tion of plant was limited to a visit of 
only three or four hours at a time 
when another claim was pending and 
because on that occasion there was 
no evidence of improper combustion of 
oil being burned in the furnaces,—Lew- 
es Champ Spring Co., 145 S.W.2d 


13 §.B2d 839, 196 
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nm compensation proceeding, 
on whether disability resulted 
jury rather than disease, medi- 
imony only is admissible.—Al- 


vy. Phelps Dodge Corporation, 


Circumstantial evidence I 
n evidence of a qualified physi- 
hat death of deceased employee 
result of acute dilation of heart 
sht on by overexertion is compe- 
stablish that fact.—Industrial 
mission v. McKenna, 104 P.2d 458. 

In workmen’s compensation case, 
) f of n 

O- S 


mt to establish that the sub- 
- condition resulted from_ the 
+ Smith-Hurd ‘Stats. cc. 48, § 
il-Kalter Mfg. Co. v. Indus- 
ission, 32 N.B.2d 889, 376 


lait 

fered along 
-Pierron y. Prudential Ins. Co. 
ica, 30 N.E.2d 5638, 65 Ohio 


er. Where compensation claim- 
oduced evidence, to prove that 
us resulted from a laceration of 

4 ch machinist employee re- 
ourse of his work at a fer- 
ant, evidence produced by em- 
uD. - to show that employee’s work 
did not place him in contact with car- 
, that great care had been taken 
rocessing the carcasses to destroy 
ms and to clean machinery 
ylant, and that in 28 years no 
tetanus infection had occurred 


In a former opinion, the 
1 Compensation Board set 
e the findings of fact and conclu- 
sions of law of the referee and direct- 
ed the appointment of a medical ex- 

srt to examine the plaintiff and the 
record. At the rehearing, the testi- 
ny of the expert showed that his 
opinion was based not only upon the 
ecord but also upon additional infor- 
7 ation which he received from other 
_ physicians, thus rendering his evidence 
fe ompetent.—Robson vy. Carnegie Coal 
_ Corporation, 21 Wash. 20. 

pan § 894 


_Ind.App. 
ing for death of taxicab driver from 
Furies sustained in fall into an auto- 
mobile grease pit, evidence as to what 
taxicab driver told various persons 
after the accident concerning the ac- 
cident was in the general field of “hear- 
say’ evidence, but was admissible 
where employer had all sources of in- 
formation at its command when report 
of accident was made and ample op- 
portunity to investigate and be satis- 
fied with the facts, since the strict 
hearsay rule has been relaxed in such 


- was injured, except statement made by 


In compensation proceed- © 


30. 
Pp. 4 

evidence on question as to what 

eeased employee was doing at time 


him to employer prior to accident that 
employee was going home early to see 
if his wife had gone to physician, such 
testimony was competent and proper to 
be- considered by Industrial Board. 
Burns’ Ann.St.1933, § 40-1401 et seq.— 
Seen & Arnold v, Basney, 29 N.H.2d 

oo. 

Iowa. In compensation proceeding, 
physician’s testimony concerning state- 
ments made by deceased employee when 
physician was obtaining history of 
case was admissible to allow physician 
to give reasons upon which his opin- 
ion was based, but not to prove truth 
of facts related by deceased employee 
to physician. Code 1935, § 1441.—De 
Long v. Iowa State Highway Commis- 
sion, 295 N.W. 91. 

In compensation proceeding, testi- 
mony of deceased employee’s children 
that their father told his foreman that 
he had injured his hand while using 
pavement breaker was admissible on 
the issue whether employer had ‘“‘ac- 
tual notice” of injury, but was ‘hear- 
say” as to facts stated in the declara- 
tion and could not be considered for 
such purpose. Code 1935, § 1441.—De 
Long v. Iowa State Highway Commis- 
sion, 295 N.W. 91. 

Pa.Super. Testimony of compensa- 
tion claimant that, when deceased 
employee returned from work on cer- 
tain day, he had his hand wrapped 
and told claimant that he got hurt in 
mill while he was working on a truck 
lifting a tank, and testimony of physi- 
cian that the employee gave physician 
a history of hurting his finger in the 
mill, was not competent as part of the 
“res gestae’ and wag inadmissible as 
“hearsay’.—Kirby v. Carnegie-Illinois 


Steel Corporation, 21 A.2d 123, 145 Pa. 
Super. 121. 
Pa.Com.Pl. The statements made by 


the decedent to his fellow-employees 
are part of the res gestae—Douglas 
v. Bowman & Co., 51 Dauph. 37. 


S.C. In a proceeding to recover com- 
pensation for hernia, affidavit executed 
by claimant for employer to effect that 
for several weeks he noticed burning 
pain in region of hernia but that on 
certain day while turning a loom, he 
strained himself and felt sharp pain 
was admissible notwithstanding that 
contents thereof were questioned by 
claimant. Act July 17, 1935, 39 St. at 
Large, p. 1231, § 2(r).—Henderson y. 
Dardis Co., 15 S.H.2d 637, 197 S. 


§ 395 
Mo.App. Statements by compensa- 
tion claimant and other workmen con- 
cerning identity of their employer, 
though comprising conclusions, were 
competent to show identity of em- 
ployer. Mo.St.Ann. § 3299 et seq., p. 
8229 et seq—Holmes v. Freeman, 150 
,S.W.2d 557. 
§ 896 


Ind.App. In compensation proceed- 
ing for death of taxicab driver who fell 
into an automobile grease pit at em- 
ployer’s substation, testimony of em- 
ployer’s telephone operator who re- 
ceived report from taxicab driver that 
he had fallen into the grease pit and 
was injured, and whose duty it was to 
receive such reports from the taxicab 
drivers and to issue orders to them, 
was admissible as to the duties she per- 
formed with respect to the accident aft- 
er it was reported to her. Burns’ Ann. 
$t.1933, § 40-1201 et seq.—Red Cab vy. 
Ziegner, 29 N.H.2d 33°. 

Mo.App. Statements by compensa- 
tion claimant and other workmen con- 
cerning identity of their employer 
though comprising conclusions, were 
competent to show identity of em- 
ployer. Mo.St.Ann. § 3299 et seq., p. 
8229 et seq. Holmes v. Freeman, 150 
S.W.2d 557. 
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§ 
Colo. Circumstantial evidence and 
opinion evidence of a qualified physi- 


ployment were not incompetent as 
based on mere guess and conjecture, 
when based on autopsy findings and 
history of employee’s exertions, com- 
prising established physical facts.— 
Guyon v. Swift & Co. 295 N.W. 185. 

Mo.App. A physician who had treat- 
ed _ employee before employee’s death, 
and who heard testimony of another 
physician concerning what was dis- 
closed by post-mortem examination, 
was qualified to give an opinion, in 
compensation case, as to cause of death, 
where opinion was based upon testi- 
mony as to what was disclosed by post- 
mortem examination and upon physi- 
cian’s personal kgowledge of case from 
his treatment of employee, and it was 
immaterial that physician was not pres- 
ent when employee died or at post- 
mortem examination, Mo.St.Ann. § 
3299 et seq., p. 8229 et seq.—Miller v. 


American Car & Foundry Co., 145 S.W. 


2d 472. 

N.J.Dept.Labor. In proceeding 
workmen’s compensation for employee’s 
death resulting from. peritonitis which 
followet rupture of urinary bladder, 
hospital records were competent proof. 
Van Bodegon y. Standard oated 
Products Corporation, 14 A.2d 760, 18 
N.J.Misc. 486. ; 

Ohio App. Permitting hypothetical 
questions to be asked physicians to 


elicit opinions as to cause of employee’s — 


death was not error where employee’s 
original application for compensation 
an other evidence of substantial 
nature furnished basis for the hy- 
pothesis. Gen.Code, § 1465-37 et seq. 
—Industrial 
Christophel, 34 N.B.2d 458. 

Pa.Super. A medical expert’s testi- 
mony concerning causal connection be- 
tween accident and compensation 


claimant’s disability was objectionable 


not because he did not state all the 
facts which he assumed to be true, but 
because his conclusions were inadmis- 
sible as based on case history obtained 
from claimant and other sources which 
would have been objectionable as 
“hearsay”, but the objection was not 
valid where assumed facts properly 
might have been incorporated into a 
hypothetical question, and the fact 
that they were not was not fatal to 
award where there was no controversy 
except with respect to inferences to be 
drawn from undisputed facts.—Hamer 
v. West Virginia Pulp & Paper Co., 18 
A.2d 452, 144 Pa.Super. 144. 


R.I. In compensation proceeding, 
testimony of physician who viewed 
body of deceased employee that em- 
ployee’s death was due to acute myo- 


earditis and that overexertion is one 


of causes that results in acute myocar- 
ditis, was competent medical testimony. 
—Barker v. Narragansett Racing Ass’n, 
17 A.2d 23, denying reargument 16 A. 
2d 495. 

Tex.Civ.App. Opinion of physician as 
to physical condition of compensation 
claimant based on objective symptoms 
discovered by physician upon exam- 
ination for that purpose was admissible 
in compensation proceeding, notwith- 
standing that opinion may have been 
based in part on what others told 
physician.—United Hmployers Casualty 
Co. v. Bezdek, 146 S.W.2d 473, error 
granted. 

Witness who took full prescribed col- 
lege course in medicine, was member 
of Texas State Medical Society, had 
served as interne in hospital for one 
year, and practiced profession of physi- 
cian and surgeon for fifteen years, and 
who was presumably qualified to prac- 
tice under statutes was qualified as an 
expert medical witness, and his opinion 
as to physical condition of compensa- 
tion claimant based on purely objective 


svmptoms was admissible in compensa- 
Vernon’s Ann.Civ.St. 


tion proceedings, 


Ke 
physicians’ opinions that occlusion was 
caused by exertions in course of em-  — 
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arts. 4495 to 4512; Vernon’s Ann.P.C, 
arts. 739 to 745.—United Employers 
Casualty Co. v. Bezdek, 146 S.W.2d 
473, error granted. 

Va. The Industrial Commission err- 
ed in permitting physicians selected by 
insurance carrier to testify concerning 
result of their examinations of compen- 
sation claimant, ordered over claim- 
ant’s objections, since the Commission 
had no authority to require claimant 
to submit to such examinations. Code 
1936, § 1887(64).—Basham vy. R. H. 
Lowe, Inc., 11 S.E.2d 638. 
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Colo. The functional disability of an 
injured workman, compared with that 
of a normal man, does not control in 
fixing his compensable status, since 
term ‘disability’ as used in Compensa- 
tion Act means industrial disability 
or loss of earning capacity and not 
mere functional disability, but under 
express provisions of statute covering 
awards for permanent partial disabili- 
ty, evidence of degree of functional dis- 
ability is admissible as relating to the 
general physical condition of the in- 
jured employee. ’35 C.S.A. c. 
356, 357.—Byouk v. Industrial 
mission of Colorado, 105 P.2d 1087. 

S.C. In proceeding for compensation 
for serious bodily disfigurement, evi- 
dence that waitress was handicapped in 
obtaining employment by _ disfigured 
hand was relevant in determining 
whether she had suffered such bodily 
disfigurement as entitled her to compen- 
sation. Act July 17, 1935, 39 St. at 
Large, p. 1248, § 31(t).—Tinsley v. 
peetex es Drug Co., 15 §.H.2d 667, 197 
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Okl. Under provisions of Compensa- 
tion Act, an injured employee who had 
not been employed by employer more 
than six months prior to his injury 
could establish his average daily wage 
by evidence regarding average daily 
wage of an employee of the same class 
working substantially the whole of the 
immediately preceding year in either 
the same employment, or in a similar 
employment in the same or neighbor- 
ing place, and was not required to 
show that evidence as to employees of 
the same class in the same employment 
was not available, as a condition prece- 
dent to such proof. 85 Okl.St.Ann. § 
21, subd. 2.—Standard Co. Dairy v. Al- 
len, 108 P.2d 164. 

Tex.Civ.App. That a workman has 
worked seven days a week and in ad- 
dition has accumulated 15 days over- 
time within space of calendar year next 
preceding injury to a claimant cannot 
disqualify workman’s experience or 
service record from being shown in evi- 
dence as to working year, consisting of 
300 days worked next preceding the 
injury, under statute providing for 
method of computing average wages of 
injured employee for purpose of de- 
termining compensation. Rev.St.1925, 
art. 8309, § 1, 1st subd. 2.—Associated 
Indemnity Corporation v. McGrew, 142 
S.W.2d 567, error granted. 


Evidence that a workman in oil fields 
of same class aS workmen’s compensa- 
tion claimant had received a daily 
wage of $8 and that he had worked 
from January 1, 1937, to December 1, 

_ 1937, the date of injury, 342 days and 
accumulated 15 days’ overtime, was 
competent to establish a wage rate un- 
der statute providing method for com- 
puting average wages of injured em- 
ployee by referring to average daily 
wage of employee of same class work- 
ing substantially the whole of such 
immediately preceding year in same or 
similar employment. Rev.St.1925, art. 
8309, § 1, Ist subd. 2.—Associated In- 
demnity Corporation v. McGrew, 142 8. 
W.2d 567, error granted. 
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Colo. In compensation proceeding, 
order of county court substituting 


claimant as administratrix of deceased 
on ground that claimant was common- 
law wife of deceased was admissible. 
—State Compensation Ins, Fund vy. 
Mattivi, 106 P.2d 463. 
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C.C.A.N.J. Evidence that car float 
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watchman employed by railroad com- 
pany was last seen walking towards 
river end of pier where several floats 
extended out toward center of river, 
and that thereafter a hand was seen 
in water near one of the fioats per- 
mitted inferences by deputy commis- 
sioner that the hand was that of 
watchman, and that he had fallen into 
the water from one of the floats rather 
than from the pier, so as to make the 
Longshoremen’s Compensation Act ap- 
plicable on the ground that watchman 
at time of his death was engaged in 
“maritime employment upon navigable 
waters’. Longshoremen’s and Harbor 
Workers’ Compensation Act, 33 U.S. 
901 et seq—lLowe v. Central 
R. Co. of New Jersey, 113 F.2d 413. 
_ D.C.Ky. The deputy commissioner 
in a’ proceeding under the Longshore- 
men’s Compensation Act is not bound 
by expert medical testimony even if 
uncontradicted, where the facts as dis- 
closed from other witnesses contradict 
such testimony. Longshoremen’s and 
Harbor Workers’ Compensation Act, 33 
U.S.C.A. §§ 902-950—Wood Preserving 
Cae ORE v. McManigal, 39 F.Supp. 
Ariz. Under Workmen’s Compensa- 
tion Act when question is of causal 
connection between an accidental in- 
jury and disease which appears some- 
time later in injured person, question 
is one which cannot be positively de- 
termined to a mathematical certainty, 
and nearest approach which can be 
made to correct answer must be based 
upon opinion evidence of medical ex- 
perts.—Knapp v. Highway Department, 
104 P.2d 180. 


Ariz. In compensation proceeding, 
where positive knowledge cannot be 
had concerning causal connection be- 
tween injury and disability, the fact 
that one opinion is expressed more 
positively than the other does not re- 
quire trier of fact to give it more 
weight, and rule that positive evidence 
should prevail over negative is inap- 
plicable—Almanza v. Phelps Dodge 
Corporation, United Verde Branch, 112 
P.2d 215; 

Cal. The Industrial Accident Com- 
mission may draw. inferences from the 
evidence and its conclusion will not 
be disturbed unless it is wholly un- 
reasonable.—_F. W. Woolworth Co. v. 
Industrial Aecident Commission, 111 
P.2d 313, prior opinion 103 P.2d 435. 

Cal.App. The Industrial Accident 
Commission may not disregard opin- 
ion of medical experts, where the ques- 
tion is one within the knowledge of 
experts only and not within the com- 
mon knowledge of laymen.—Hmployers’ 
Liability Assur. Corporation, Limited, 
of London, England, v. Industrial Ac- 
cident Commission, 109 P.2d 716. 

Cal.App. In determining whether 
disability from injury to employee’s 
back and head had ceased, opinions of 
expert witnesses were not conclusive 
on probable duration of pain, since 
employee himself was in best position 
to tell whether he was suffering pain, 
and question was not one which could 
be determined only by resorting to the 
sciences.—Employers’ Liability Assur. 
Corporation, Limited, of London, Hng- 
land, vy. Industrial Accident Commis- 
sion, 109 P.2d 716. 

Cal.App. In workmen’s compensa- 
tion case, where the finding purporting 
to support an award is_ necessarily 
based on surmise, speculation or con- 
jecture or guess the award will be an- 
nulled.—Brown y. Industrial Accident 


Commission of California, 111 P.2d 
931. 

Cal.App. BHyidence held to support 
finding in compensation proceeding 


that deceased railroad employee was 
engaged in intrastate commerce at time 
of accident. St.1917, p. 831.—Schu- 
macker y. Industrial Accident Commis- 
sion, 115 P.2d 571. 

Colo. Where it appeared that 12 to 
14 cars of broken rock was a reason- 
able quantity for two men to remove 
during an 8-hour shift, that deceased 
employee and another cleared away 
16 cars during first seven hours of 
work, and that while deceased was 
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attempting to lift a derailed car back 
onto track he slumped over and short- 
ly thereafter died, and circumstantial 
evidence and opinion evidence of quali- 
fied physician indicated that deceased’s 
death was result of acute dilation of 
heart brought on by overexertion, de- 
termination that death of deceased was 
occasioned by “accident” “arising out- 
of and in course of his employment” 
was proper. ’35 C.S.A, ¢. 97, § (230; .e¢ 
seq.—Industrial Commission v. MecKen- 
na, 104 P.2d 458. (Ons 

Colo, Expert medical testimony 
given in a hearing before the Industrial 
Commission constitutes “substantial, 
credible evidence’ which may be suffi- 
cient to support an award of the Com- 
mission. 735 C.S.A. c. 97, § 280 et seq. 
—Skjoldahl v. Industrial Commission, 
L137 Ped Sia ; 

Ga.App. Hvidence sustained an 
award of the industrial board granting 
compensation for disability resulting 
from accidental injury sustained by 
claimant.—Ocean Accident & Guarantee 
Corporation vy, Akins, 12 8.H.2d 151. 

Ga.App. In a workmen’s compensa- 
tion proceeding, the director, in arriving 
at a conclusion on disputed issues of 
fact, may believe a part of the testi- 
mony and reject another part thereof, it 
being his duty to ascertain the truth 
from all the evidence submitted.—' 
Ocean Accident & Guarantee Corpora- 
tion v. Lane, 12 S.BH.2d 413. 

Ga.App. In a workmen’s compensa- 
tion proceeding, testimony of an expert 
is not binding but is merely an aid in 
reaching a correct conclusion.—Ocean 
Accident & Guarantee Corporation y.. 
Lane, 12 S.H.2d 413. Z 

Idaho. In compensation proceeding, 
testimony of medical experts as to ex- 
tent of disability of compensation 
claimant was purely advisory.—Wat- 
kins v. Cavanagh, 107 P.2d 155. 

ill, Liability under the Compensa- 
tion Act cannot rest on imagination, 
speculation, or conjecture, nor on a 
choice between two views equally com- 
patible with the evidence, but such li- 
ability must arise out of facts estab- 
lished by a preponderance of the evi- 
dence. Smith-Hurd Stats. ec. 48, § 138 
et seq.—Rosenfield v. Industrial Com- 
mission, 29 N.H.2d 102, 374 Ill. 176. 

Ill, On question whether death’ of 
plaster and lacquer salesman whose 
body was found on pavement below vi- 
aduct on which his automobile was 
found standing at curb was compen- 
sable, undisputed fact that salesman 
frequently had sums of money of his 
employer on his person created a “haz- 
ard incident to his employment” and 
one to which the public generally was 
not exposed. Smith-Hurd Stats. ec. 48, 
§ 138 et seq.—Rosenfield vy. Industrial 
Com NS ELO 29 N.E.2d 102, 374 I. 
176. : 

In a compensation case, controverted 
facts are “established” when the eyi- 
dence, though circumstantial, creates a 
greater or less probability leading on 
the whole to a satisfactory conclusion, 
and that is all that can reasonably be 
required. Smith-Hurd Stats. ¢. 48, § 
138 et seq.—Rosenfield yv. Industrial 
Cor 29 N.H.2d 102, 874 Ill. 

76. 

Evidence was sufficient to sustain the 
Industrial Commission’s finding that 
death of plaster and lacquer salesman 
whose body was found on pavement 
below viaduct on which his automobile 
was found standing near curb resulted 
from injuries which arose ‘out of and 
in the course of employment’’, Smith- 
Hurd Stats. ¢c. 48, § 138 et seq.—Rosen- 
field v. Industrial Commission, 29 N.H. 
2d 102, 374 Ill. 176. 

WW. The Industrial Commission may 
act on reasonable inferences arising 
from undisputed or established facts, 
and such inferences do not lie within 
the realm of conjecture, and hence the 
Supreme Court may not discard such 
permissible inferences. because  per- 
chance it might have drawn other in- 
ferences from the established facts, un- 
Jess the inferences drawn by the com- 
mission are unreasonable. Smith-Hurd 
Stats. ec. 48, § 138 et seq.—Rosenfield 
v. Industrial Commission, 29 N.E.2d 
102, 374 Ill. 176. 
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[ee mh. Where evidence __ respecting 
whether claimant had given notice of 
accident as required by the Workmen’s 
Compensation Act was conflicting, In- 
dustrial Commission had duty to weigh 
e evidence and determine credit and 
ght to which each witness was enti- 
teas and, under the circumstances, the 
commission’s finding thereon should 
not have been set aside by the circuit 
court. Smith-Hurd Stats. c. 48, § 161. 
- _Brown Shoe Co. v. Industrial Com- 
- mission, 30 N.E.2d 4, 374 Il. 500. 
‘Ji. An award cannot be based upon 
ss or surmise, but must be founded 
inferences reasonably 


374 Ill. 461. i 
ll. In a workmen’s compensation 
6 the burden rests on claimant to 
‘ablish his case by competent testi- 
—Heyman Distributing Co. v. In- 
dustrial Commission, 32 N.E.2d 894, 
6 Ill. 90. 
; workmen’s compensation award 
be based upon something more 
than conjecture and cannot rest upon 
peculation or a choice of two views 
ally compatible with the evidence.— 
eyman Distributing Co. v. Industrial 
nmission, 32 N.H.2a 894, 376 I11. 


_ In a workmen’s compensation 
the facts may be established by 
umstantial as well as direct evi- 
nce, and the greater or less probabil- 
y, leading on the whole to a satis- 
ctory conclusion, is all that can rea- 
bly be required to establish con- 
overted facts.—Heyman Distributing 
vy. Industrial Commission, 32 N.E. 
94, 376 Ill. 90. my 
The Industrial Commission may 
reasonable inferences and con- 
ions from evidentiary facts, and 
courts may not set aside the find- 
of the commission unless they 
anifestly against the weight of 
idence. Smith-Hurd Stats. c. 48, 
1 et seq.—Hansell-Elcock Co. v. 
rial Commission, 33 N.H.2d 194. 


Hvidence held to authorize 
wer | of compensation for injuries 
A ered in automobile accident, not- 
withstanding that claimant had execut- 
release to automobile driver and 
ner, on ground that release of claim 
ersonal injuries was not within 
mplation of the parties thereto, 
hat reference to personal injuries 
cluded in release through mutual 
. Burns’ Ann.St. § 40-1201 et 
40-1213.—State Highway Com- 
nv. Wilhite, 31 N.E.2d 281. 
App. The burden of establish- 
g each fact necessary to legal award 
ompensation rests on applicant, and 
ie finding of such facts must be based 
pon something more than mere guess, 
yjecture, surmise, or possibility. 
Burns’ .Ann.St.1933, § 40-1401 et_seq.— 
pe & Arnold v. Basney, 29 N.E.2d 


Ind.App. The court will not disturb 
a conciusion of the Industrial Board 
as a fact finding body if there is some 
evidence to support the finding, but the 
phrase ‘“‘some evidence’ means evidence 
having probative value. Acts 1937, ¢. 
- 69.—Hirst v. Chevrolet Muncie Division 

of Geueral Motors Corporation, 33 N.E. 
edi. 

«Towa. Evidence offered before indus- 
> trial commissioner in compensation pro- 

ceeding is subject to usual test of cred- 
ibility, though not contradicted.—De 
' Long v. Iowa State Highway Commis- 
Mimaion, 295) N.W. 91. 

Iowa. Although Workmen’s Compen- 
sation Act provides that neither the 
board of arbitration nor industrial 
commissioner shall be bound by com- 
mon-law or statutory rules of evidence, 
or by technical, or formal rules of pro- 
cedure, there must be a residuum of le- 
gal evidence to support the claim before 
q an award can be made. Code 1935, § 

' 1441.—De Long v. Iowa State Highway 

| Commission, 295 N.W. 91, 
Iowa. In compensation proceeding, 
- the cause of disability, or any other es- 


“Wo: 


y, un 
supported by other competent evidence 
of recognized probative character, or by 
surrounding circumstances and proper 
inferences therefrom. Code 1935, § 
1441.—De Long v. Iowa State Highway 
Commission, 295 N.W. 91. ; 

Iowa. In compensation proceeding, 
testimony of physician that deceased 
employee told him that he had bruised 
his hand ov an air drill used in break- 
ing defective paving, though not con- 
tradicted, was not conclusive upon in- 
dustrial commissioner.—De Long _ Vv. 
Iowa State Highway Commission, 295 
N.W 

Iowa. As respects right to recover 
compensation for death, it takes a com- 
paratively strorg showing of suicide 
to establish such conclusion as a mat- 
ter of law, especially on circumstantial 


evidence. Code 1939, § 1376.—Reddick 
PiGrand Union Tea Co., 296 N.W. 
800. 

Kan. The duration of disability or 


incapacity of injured workman need 
not be established by medical testi- 
mony.—Bull v. S. Patti Const. Co., 106 
P.2d 690, 152 Kan. 618. 

Kan. In injured employee’s action 
against employers and insurer to re- 
cover compensation for injury, evi- 
denee sustained trial court’s finding 
that employers fraudulently concealed 
from insurer, when application for in- 
surance was made, the fact that em- 
ployee had been seriously injured 
within the term fixed in antedated pol- 
icy. Gen.St.1935, 44-501 to 44-565.— 
Matlock v. Hollis, 109 P.2d 119, 153 
Kan. 227, 132 A.L.R. 1316. 


Kan. The common-law rules as to 
the competency and sufficiency of evi- 
dence are not strictly applied in work- 
men’s compensation cases, but an 
award of compensation for future dis- 
ability must be based on some sub- 
stantial evidence. Gen.St.1935, 44-501 
et seq—Hall v. Armour & Co., 113 P. 
2d 145, 153 Kan. 656. 

Kan. In compensation proceeding, 
testimony of one doctor who merely 
eonjectured that claimant’s disability 
might last more than a year was in- 
sufficient to support an award, par- 
ticularly where objective symptoms of 
disability or other observed phenomena 
were wanting. Gen.St.1935, 44-501 et 
seq.—Hall v. Armour & Co., 113 P.2d 
145, 153 Kan. 656. 

An award of compensation for future 
disability cannot be supported on mere 
opinion testimony of medical experts 
where there is no observable phe- 
nomena or other objective symptoms of 
injuries to the workman on which their 
opinions can be founded. Gen.St.1935, 
44-501 et seq.—Hall v. Armour & Co., 
113 PBi2d) 146.) 153 Kan: 656; 


Kan. A claim under the Workmen’s 
Compensation Act may be established 
by circumstantial evidence alone, and 
it is not necessary that such evidence 
should rise to a degree of certainty 
which will exclude every reasonable 
conclusion other than that found by 
trial court. Gen.St.1935, 44-501 et seq. 
—Mitchell v. Mitchell Drilling Co., 114 
P.2d 841, 154 Kan. 117. 


Direct and circumstantial evidence 
held sufficient to support finding that 
workman employed as a ‘‘tool pusher” 
by oil well drilling company of which 
he was president, and whose employ- 
ment required workman to travel, was 
killed as result of accident “arising 
out of and in the course of employ- 


ment” when workmen’s automobile, 
which was furnished by company, 
struck a culvert. Gen.St.1935, 44-501 
et seq.—Mitchell v. Mitehell Drilling 
Coy - 114) P20) 84 1b4 Kane 1072 
Kan. Where direct and circumstan- 


tial evidence together warrant a rea- 
sonable inference that workman met 
his death in an accident arising out of 
and in the course of his employment, 
it is sufficient to sustain award of com- 
pensation. Gen.St.1935, 44-501 et seq. 
—Mitchell v. Mitchell Drilling Co., 114 
P.2d 841, 154 Kan, 117. 

Ky. ‘Evidence’? which must support 
findings of fact of Workmen’s Conipen- 
sation Board in order to make the find- 


et é 
rele 


direct verdict when ( 
sought to be drawn from it is one of 
fact for the jury.—Kentucky Utilities 
Co. v. Hammons, 145 S.W.2d 67, 284 
Ky. 437. 3 

Ky. The Workmen’s Compensation 
Board’s fact findings on 
some probative force and convincing 
weight sufficient to support conclusion 
of its truth will not be disturbed by 
reviewing court as contrary to weight 
of evidence, but board’s award of com- 
pensation, based on mere surmises and 
remote possibilities supported only by 
speculative evidence, will not be sus- 
tained by court. Ky.St. § 4935.—City of 
Owensboro v. Day, 145 S.W.2d 856, 284 
Ky. 644. 

Ky. In proceeding to recover com- 
pensation under Workmen’s Compensa- 
tion Act for employee’s death from car- 
cer of liver and gall bladder as alleged 
result of electric shock, which was ac- 
cident arising out of and in course of 
his employment, only competent wit- 
nesses to prove concrete and decisive 
fact that cancer was attributable to 
such shock are members of medical 
profession, though layman may testify 
as to relevant facts concerning de- 
cedent’s conduct, effects of such afflic- 
tion, external symptoms thereof, re- 


duction of his weight, and other oc- | 


currences and conditions bearing on 
question. Ky.St. § 4880.—C.ty of Ow- 
ensboro v. Day, 145 S.W.2d 856, 284 
Ky. 644. 

Ky. Substantial testimony, or such 
testimony as a reasonable man might 
accept as adequate to support a con- 
clusion, is necessary to sustain a find- 
ing of fact by the Workmen’s Compen- 
sation Board, but Court of Appeals 
would not be justified in setting aside 
a fact finding of the board merely be- 
cause it is not supported by the pre- 
ponderance of the testimony.—Ridge- 
way Coal Corporation vy. Patterson, 146 
S.W.2d 35, 285 Ky. 114. 


_Ky. Where injured employee's ver- 
ified application for compensation 
award put employer on notice that em- 
ployee claimed that his daily earning 
was about $5, employer, by failing to 
introduce pay roll, took chances on 
having Board accept employee’s eyi- 
dence, and presumption was that evi- 


dence withheld by employer would 
have —_ supported employee.—Black 
Mountain Corporation v. Thompson, 


147 S.W.2d 708, 285 Ky. 306. 


Where parties in workmen’s compen- 
sation case stipulated that only ques- 
tion for determination was extent and 
duration of employee’s injuries, bur- 
den was on claimant to show his 
wages, and in absence of proof contra- 
dicting claimant’s testimony as to his 
wages, board had right to conclude 
that there was no controversy on that 
point and to accept employee’s testi- 
mony thereon.—Black Mountain Corpo- 
ration v, Thompson, 147 S.W.2d 708, 
285 Ky. 306. 


Ky. What is “evidence” within rule 
that judicial power in compensation 
proceeding is limited to determining 
whether there is any evidence to sup- 
port finding of Workmen’s Compensa- 
tion Board is a judicial question, and 
the term means competent testimony 
of relevancy and substance, proving 
and tending to prove a fact or to in- 
duce a conviction of the existence of 
a state of fact. Ky.St. § 4935.—George 
T.- Stagg Co. v. @’Nan, 151 S.W.i2d 
51, 286 Ky. 627. 


Ky. A_ possibility is not a “fact”, 
and opinion of possibility is not evi- 
cence of existence of primary .or sub- 
sidiary fact, and is not evidence of 
anything from which ultimate fact is 
reasonably inferable as respects suffi- 
ciency of evidence to support finding 


of compensation board.—George 1. 


evidence of. 
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Stagg Co. v. O’Nan, 151 S.W.2d 51, 
286 Ky. £27. 
Ky. Evidence of alleged facts, in- 


herently impossible and_ absolutely at 
variance with well-established and uni- 
versally recognized physical, mechani- 
eal and scientific laws, is not evidence 
of sufficient probative value to justify 
finding of compensation board.—Hard- 
wood Sales Co. v. Meeks, 151 S.W.2d 
406, 286 Ky. 500. 

Ky. Evidence of compensation claim- 
ant alone, although contradicted by 
surgical evidence, is sufficient to sup- 
port an award by the compensation 
board in favor of claimant.—Hardwood 
Sales Co. v. Meeks, 151 S.W.2d 406, 286 
Ky. 500. 

Ky. A contention must be supported 
by evidence of probative value to merit 
consideration by Workmen’s Compen- 
sation Board.—Black Mountain Corpo- 
ration v. Snipes, 151 S.W.2d 752, 286 
Ky. 630. . 

La.App. An employee suing for com- 
pensation must prove his case by de- 
pendable evidence, and conjecture can- 
not serve such purpose. Act No. 20 of 
1914.—Scott v. Futrell, 197 So. 688. 

La.App. Where claimant’s earnings 
were not such as to place him clearly 
outside benefits of forma pauperis stat- 
ute, and claimant did not deliberately 
try to mislead the court or misrepre- 
sent his financial status, court should 
not have doubted claimant’s credibility 
heeause he filed suit for compensation 
in forma pauperis, when strictly speak- 
ing he was not entitled to do so.—Sum- 
rall vy. BE. I. Du Pont De Nemours & 
Co., 1 So.2d 430. 

La.App. That employee was alone so 
that it was impossible to produce other 
eyewitnesses of alleged accident in 
which he sustained injuries would not 
bar recovery of compensation if em- 
ployee’s explanation of injuries was 
corroborated by surrounding circum- 
stances.—Sumrall v. BE. I. Du Pont De 
Nemours & Co., 1 So.2d 430. 

La.App. Although workmen’s com- 
pensation law should be liberally con- 
strued in favor of claimant, law re- 
quires claimant to prove his case with 
some degree of certainty. Act No. 20 
of 1914, as amended.—Boykin Vv. We 
Hope Gas & Oil Co., 2 So.2d 528. 

Mich. Where employee’s body, to- 
gether with a wrench generally kept at 
top of the shaft where employee had 
worked on previous day, were  dis- 
covered near the bottom and inside of 
elevator shaft of sand and_ gravel 
elevator and employee’s duties re- 
quired that he go to top of shaft to 
remove obstructions from chutes and to 
make repairs, and there was no evl- 
dence that employee ‘had violated in- 
struction not to go to top of elevator 
shaft when machine was running, evl- 
dence warranted award of compensa- 
tion on ground that employee’s death 
resulted from accident while doing 
work which his employment _ neces- 
sitated—Larson v. Lock Joint Pipe Co., 
298 N.W. 402, 298 Mich. 53. 


Minn. Where employers did business 
with insurance agent largely on a cred- 
it basis, and were almost always some- 
what in arrears, and insurer was aware 
of the fact, and compensation insur- 
ance policy had previously been can- 
celled by insurer and reinstated, and 
all remittances to insurer were made 
through the agent, and insurer notified 
employers of cancellation of the insur- 
ance for nonpayment of premium, stat- 
ing that if they would remit promptly 
insurer would revoke notice of cancel- 
lation, and agent informed one of the 
employers that he would take care of 
the matter, and employee was there- 
after injured, evidence sustained Indus- 
trial Commission’s finding that at Lime 
employee was injured insurance was 
in ones and effect. Mason’s Minn.St. 
Supp.1938, §§ 4272-1 to 4272-10.— 
Steidel v. Metcalf, 297 N.W. 324, 

Mo.App. Evidence sustained award 
denying compensation on ground that 
contract of employment was entered 
into in Kansas in which state the in- 
juries were sustained before alleged 
employer acquired properties of claim- 


ant’s employer and that compensation 
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commission was without jurisdiction 
to award compensation. Mo.St.Ann. § 
3299 et seq., p. 8229 et seq.—Anschutz 
ide ae Petroleum Co., 142 S.W.2d 


Mo.App. Compensation commission 
was not compelled to believe claimant’s 
testimony, even though such testimony 
was undisputed and to some extent 
corroborated by another witness.— 
Webster v. Boyle-Pryor Const. Co., 144 
S.W.2d 828. 

Mo.App. In workmen’s compensation 
proceeding, where chemical engineer 
who had tested fumes from furnaces in 
employer’s plant was concerned primar- 
ily with character of fumes from cer- 
tain kind of fuel oil, his testimony that 
the fumes were not injurious to health 
was not without substantial probative 
value because tests were allegedly made 
of fumes from furnaces other than the 
particular ones at which deceased em- 
ployee had worked.—Lewis v. Champ 
Spring Co., 145 S.W.2d 758. 

_Mo.App. In workmen’s compensa- 
tion proceeding, doctor’s testimony 
that employee’s condition was due to 
an_ original old cystic degeneration, 
and that cyst was of a congenital type 
furnished basis for award denying 
compensation, though hospital record 
relied on by doctér did not show that 
cyst was congenital.—Lewis v. Champ 
Spring Co., 145 S.W.2d 758. 

Mo.App. In determining whether 
eondition of injured employee’s eye was 
caused by foreign substance getting 
into his eye. as contended by the em- 
ployee, or by diseased nerve condition 
as contended by employer and insurer, 
fact that employee’s physician who 
testified that foreign substance prob- 
ably caused the condition of eye under 
all the circumstances, did not state that 
it actually did cause it, did not deprive 
all the testimony on the subject of the 
character of “substantial evidence’. 
Rev.St.1939, § 3691, Mo.St.Ann. § 3301, 
p. 8232.—Morrow -v. Orscheln Bros. 
Truck Lines, 151 S.W.2d 138! 

N.J.Sup. In proceeding under Work- 
men’s Compensation Act to recover 
compensation from township for ty- 
phoid fever, contracted by sewer in- 
spector spattered with sewage when he 
slipped on step in manhole, where 
his testimony as to occurrence of acci- 
dent was not denied, proofs demon- 
strated that sewage may contain ty- 
phoid fever germs, which may infect 
human being, if they reach nose and 
mouth, and no one else in his family 
was shown to be infected by disease, 
court of common pleas properly award- 
ed compensation, though claimant’s tes- 
timony was not corroborated and he 
did not mention circumstances to his 
attending physicians.—Bobertz v. 
Township of Hillside, 15 A.2d 796. 125 
N.J.L. 321, affirming 14 A.2d 495, 18 
N.J.Mise. 399, reversing 9 A.2d 689, 17 
N.J.Mise. 396. 

N.J.Sup. In determining right of 
claimant to compensation for non- 
traumatic hernia, the Supreme Court 
would attach little or no value to 
statement prepared by investigator for 
employer’s insurer from answers to 
questions propounded by the investiga- 
tor, and signed by the claimant, where 
statement indicated that investigator 
probably had in mind the defeat of 
any claim for compensation, and state- 
ment was not complete and claimant 
testified that he failed to say certain 
things because he was not queried con- 
cerning them. N.J.S.A. 34:15-12.—Di 
Mieri v. Metafield, Inc., 20 A.2d 39, 126 
N.J.L. 484. 

N.J.Dept.Labor. Hearsay evidence 
cannot form the basis for award of 
workmen’s compensation.—Van Bode- 
gon v. Standard Coated Products Cor- 
poration, 14 A.2d 760, 18 N.J.Mise. 486. 

N.J.Dept.Labor. In compensation 
proceeding, the burden of proof is on 
the claimant and is not sustained un- 
less the evidence preponderates in fayor 
of the tendered hypothesis.—Moran y. 
McKim, 14 A.2d 787, 18 N.J.Mise. 498. 

N.J.Dept.Labor. The criteria of a 
“compensable injury’’ are whether the 
employment of claimant was one of the 
contributing causes without which the 
accident would not have occurred, and 
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whether the accident wag one of the 
contributing causes without which the 
injury would not haye been sustained, 
and in testing the evidence, probability 
and not certainty is the touchstone. N. 
J.S.A. 34 :15-1 et seq.—Fierro y. Pub- 
lic Service Coordinated Transport, 16 
A.2d 72, 18 N.J.Mise. 597. 

N.J.Dept.Labor. The burden of 
showing that employee’s death was 
caused by an accident arising out of 
and in course of his employment is not 
discharged if the evidence is as con- 
sistent with theory that death was due 
to natural causes as that it was due 
to an accident, since an award of com- 
pensation cannot rest upon imagina- | 
tion, surmise, or conjecture or upon a 
choice between two views equally com- 
patible with evidence.—Sulmonetti  y. 
American Cyanamid Co., 16 A.2d 465, 
18 N.J.Mise. 693. 

N.J.Dept.Labor. Where opinions of 
medical experts in compensation pro- 
ceeding were conflicting, deputy com. 
missioner accepted the viewpoint which 
seemed to be the most credible, weighty 
and logical.—Sulmonetti v. American 
Cyanamid Co., 16 A.2d 465, 18 N.J. 
Misc. 693. 

N.J.Dept.Labor, In compensation 
case, physicians’ opinions based upon 
hypothetical questions as to whether 
accident contributed to employee’s 
death were not entitled to as much 
weight as opinion of physician who 
had treated employee prior to and 
subsequent to accident and who was 
familiar with employee’s physical con- 
dition. N.J.S.A. 34:15-1 et seq.— 
Markiewicz v. International Milk Co., 
17 A.2d 158, 19 N.J.Mise. 57. 

N.J.Dept.Labor. ‘The burden of 
proof imposed on a compensation 
claimant is to prove his case by a pre- 
ponderance of the evidence, and he 
need not establish a medical hypothesis 
to a point of certainty or demonstra- 
tion;- the establishing of a reasonably 
probable hypothesis being sufficient— 
Andres v. Keystone Varnish Co., 17 A. 
2d 268, 19 N.J.Mise. 74. 

N.J.Dept.Labor. The claimant’s bur- 
den of proof is sustained if the evi- 
dence induces a reasonable man to in- 
fer that the injury arose out of and 
in the course of the employment. N.J. 
S.A. 34:15-1 et seq.—Andres v. Key- 
stone Varnish Co., 17 A.2d 268, 19 
N.J.Mise. 74. 


N.J.Dept.Labor. In determining the 
causal relation, if any, between an in- 
jury to decedent’s head and his death 
more than a year after injury, the tes- 
timony of pathologist who was present 
at autopsy and personally observed 
conditions concerning which he testi- 
fied was entitled to more weight than 
testimony of neurologist who merely 
expressed opinion based on reports of 
autopsy findings of other physicians. 
—Harris v. City of Newark, 17 A.2d 
600, 19 N.J.Mise. 95. 

N.J.Dept.Labor. Whether the proof 
be direct, circumstantial, or presump- 
tive, it must show that cause of com- 
pensation claimant’s injury was due 
to a risk which was directly or indi- 
rectly connected with or incidental to 
his employment. N.J.S.A. 34:15-1 et 
seq.—Clarke v. Ward Baking Co., 18 
A.2d 727, 19 N.J.Mise, 268. 

N.J.Dept.Labor. In determining con- 
troverted questions in compensation 
proceeding, reasonable probability and 
not the ultimate degree of certainty is 
the test.—Hickey v. Hoffman Beverage 
Co., 21 A.2d 632, 19 N.J.Mise. 516. 

N.Y.App.Div. Evidence supported 
finding that employee was injured 
about 12 days before she lost her vision 
because of a detached retina and that 
injury was a competent producing 
cause, and supported an award for 
100 per cent. loss of use of the left 
eye.—Mahon y. Phillips & Van Brunt 
Co., 22 N.Y.S.2d 381, 260 App.Div. 822. 

N.Y.App.Div. A decision of Indus- 
trial board disallowing compensation 
to claimant who had _ tuberc osis 
would be reversed where only muverial 
medical proof was equivocal.—Daniels 
v. Max Udell Sons & Co., 24 N.Y.S.2d 
7147, 261 App.Div. 855. 

Where 


N.Y.App.Div. caretaker of 
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tug boat and oil barges on‘ duty 24 
hours a day was required to go ashore 
at times for repair of various tools and 
to obtain his meals, and caretaker was 
last seen alive on a dark and foggy 
night on dock proceeding in direction 
of tug and barges after returning from 
evening meal, and his body was there- 
after recovered from water, evidence 
warranted award of compensation in 
favor of widow and minor children on 
ground that caretaker met his death in 
course of employment on land, and 
that he was not engaged in maritime 
employment at time of his death so as 
to take claim from jurisdiction of State 
Industrial Board. Workmen’s Compen- 
sation Law, § 21.—Orim v. Oil Transfer 
Corporation, 29 N.Y.S.2d 203, 262 App. 
Div. 433. 

N.D. Compensation claimant had the 
burden to show that she was entitled 
to share in the workmen’s compensa- 
tion fund, and such proof was required 
to amount to something more than 
mere guess. Comp.Laws Supp.1925, § 
396al et seq.—Booke v. Workmen’s 
Compensation Bureau, 297 N.W. 779, 70 
N.D. 714. : 

Ohio App. A compensation claimant 
need not depend solely on medical tes- 
timony to establish a causal connec- 
tion between his disability and an in- 
jury received in course of employment, 
but it is competent for jury or court 
to consider not only medical testimony, 
but also testimony of lay witnesses 
as to the claimant’s general condition 

before and after the accident.—Pierron 
vy. Prudential Ins. Co. of America, 30 
N.F °d £43, 68 Obin Ann. 485 

Ohio App. Evidence, including physi- 
cian’s testimony that. slipping of stove 
which claimant was helping to carry 
to truck might have predisposed claim- 
ant who caught stove while-it was in 
mid-air, to the rupture of blood vessel 
on left side of claimant’s head, failed 
to establish probability of existence of 
causal relation between happening of 
accident and the alleged injury to 
claimant who became conscious of his 
affliction about a half hour after the 
accident, so as to entitle claimant to 
‘participate in the Workmen’s Compen- 
sation Fund.—McCarthy vy. Industrial 
Commission, 33 N.H.2d 387 F 

Ohio App. A report or application 
blank, which Industrial Commission 
' furnishes and requires to be filled out 
and signed by applicant, physician and 
employer, is admissible in evidence, 
but certificate signed by employer at- 
testing the truth of applicant’s state- 
ments pertaining to cause of injury has 
no evidentiary value if based solely 
upon self-serving declarations in the 
application. Gen.Code, § 1465-37 et 
seq.—Industrial Commission of Ohio v. 
Christophel, 34 N.B.2d 458. 

Okl. Where employee’s disability is 
of a character requiring skill to de- 
termine its nature, cause, and extent, 
the question must be proved by testi- 
mony of skilled and professional per- 
sons. 85 OklSt.Ann. § 1 et seq.—Ar- 
mour & Co. v. Worden, 114 P.2d 173. 

Pa.Super. In proceeding to recover 

compensation for hernia, it was not 
error to enter judgment for claimant, 
though there may have been no com- 
petent medical evidence establishing 
the relationship between the accident 
and the hernia, where there was such 
close connection between the accident 
and the injury as would satisfy a 
reasonable person as to the cause of 
the injury. 77 P.S. § 515.—Palermo 
y. North East Preserving Works, 15 
A.2d 44, 141 Pa.Super. 211. 
_ Pa.Super. A mine foreman is a rep- 
resentative of the state, and his testi- 
mony under oath is entitled to cre- 
dence unless rebutted, in proceeding for 
workmen’s compensation.—De Rosa y, 
Westmoreland Coal Co., 15 A.2d 388, 
141 Pa.Super. 537. 

Pa.Super. Circumstantial evidence 
to support a finding of accident in a 
compensation proceeding, must clearly 
and logically indicate it. 77 P.S. § 1 
et seq.—De Rosa vy. Westmoreland Coal 
Co., 15 A.2d 388, 141 Pa.Super. 537. 

Pa.Super. Where there is a serious 
question whether the disability of a 
workman is the result of an accident, 
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unequivocal medical testimony is nec- 
essary in a compensation proceeding. 
77 P.S. § 1 et seq.—De Rosa v. West- 


moreland Coal Co., 15 A.2d 388, 141 
Pa.Super. 537. 
Pa.Super. Circumstantial evidence, 


excluding declarations of deceased em- 
ployee that he had received injury 
while working on pump in mine, was 
sufficient to justify inference that em- 
ployee suffered an accidental injury 
during course of his work in mine.— 
Ceccato v. Union Collieries Co., 15 A.2d 
401, 141 Pa.Super. 440. 

To obtain compensation, there must 
be some evidence of an accident, either 
direct or circumstantial, and, if circum- 
stantial, the evidence must clearly and 
logically indicate an accident.—Ceccato 
v. Union Collieries Co., 15 A.2d 401, 141 
Pa.Super. 440. 

Pa.Super. The burden of showing 
that employee’s death was caused by 
an accident in course of employment is 
not met by medical testimony of such 
a nature as to render an inference that 
death resulted from the cause assigned 
by claimant, rather than from natural 
progress of a pre-existing fatal dis- 
ease, a mere conjecture. 77 P.S. §§ 411, 
431.—Nolker v. Ford Collieries Co., 15 
A.2d 557, 142 Pa.Super. 18. 

Pa.Super. Burden of proving that 
employee’s disability was caused by 
some “accident” in course of his em- 
ployment is not met by testimony of 
such a nature as to render any in- 
ference drawn therefrom a mere guess 
or conjecture. 77 P.S. § 411.—¥Ferraro 
v. Pittsburgh Terminal Coal Corpora- 
tion, 15 A.2d 559, 142 Pa.Super. 22. 

Testimony of physician that em- 
ployee’s disability was due to an aggra- 
vation of a pre-existing condition, plus 
a twisting of the spine which probably 
occurred when employee was loading 
mine cars, would not support an award 
of compensation for total disability. 77 
P.S. § 411.—Ferraro y. Pittsburgh Ter- 
minal Coal, Corporation, 15 A.2d 559, 
142 Pa.Super. 22. 

Pa.Super. Opinion of physician that 
it was quite probable that alleged acci- 
dent caused symptoms which compen- 
sation claimant had at time of the phy- 
sician’s examination of the claimant 
was not sufficient to show causal rela- 
tion between the alleged accident and 
the disability—Query y. Allegheny 
Pittsburgh Coal Co., 15 A.2d 564, 141 
Pa.Super. 517. 


Pa.Super. Where medical testimony 
is essential upon issue of, causal con- 
nection between employee’s accidental 
injury and employee’s disability, the 
causation must be shown by positive 
expert opinion evidence of such qual- 
ity and quantity as to amount to 
more than probability. or conjecture. 
77. -P.S..8§ 411, 431:,—Coder y., Pitts- 
burgh Des Moines Steel Co., 16 A.2d 
662, 142 Pa.Super. 407, 


Pa.Super. Where a statute declares 
that findings of fact of an administra- 
tive board, such as the workmen’s 
compensation board, if supported by 
evidence, shall be conclusive, the stat- 
ute means evidence which is “substan- 
tial’, that is, affording a substantial 
basis of fact from which the fact in 
issue can reasonably be inferred. 77 
P.S. § 1 et seq.—Wilbert v. Common- 
wealth of Pennsylvania Second In- 
jury Reserve Account, 17 A.2d 732, 143 
Pa.Super. 37. 

“Substantial evidence’, within rule 
that findings of workmen’s compensa- 
tion board must be supported by sub- 
stantial evidence to be conclusive, is 
more than a scintilla and must do 
more than create a suspicion of the 
existence of the fact to be established 
and means such -relevant evidence as 
a reasonable mind might accept as 
adequate to support a conclusion and 
must be enough to justify, if trial were 
to a jury, refusal to direct verdict 
when the conelusion sought to be 
drawn from it is one of fact for the 
jury. 77 P.S..§ 1 et seq.—Wilbert v. 
Commonwealth of Pennsylvania Sec- 
ond Injury Reserve Account, 17 A.2d 

32, 143 Pa.Super, 37. 

To establish death of 


Pa.Super. 
chief of police was compensable as 
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“accidental death’ within meaning of 
Workmen’s Compensation Act, burden 
was upon claimant to show by medical 
evidence, amounting to more than 
mere conjecture, that death was caused 
by the alleged overexertion to which 
decedent was subjected in arresting an 
inebriate rather than by the normal 
progress of decedent’s pre-existing 
heart condition. 77 P.S. §§ 411, 431.— 
DeHsch v. Borough of Emmaus, 18 A. 
2d 89, 143 Pa.Super. 225. i 

Pa.Super. Where fireman complained 
of feeling ill after removing burned 
body of woman from a building and 
died some four hours later and proofs 
showed heart disease and death from 
coronary occlusion which may_ happen 
at any time without shock and physi- 
cian would go no further than to say 
that coronary occlusion was_ probably 
hastened by’ events immediately preced- 
ing decedent’s symptoms, death was 
not due to an ‘‘accident”’, so as to be 
compensable. 77 P.S. § 1. et seq.— 
Fesenbek v. City of Philadelphia, 18 
A.2d 448, 144 Pa.Super. 

In workmen’s compensation proceed- 
ing, physician’s opinion must be, not 
that condition of claimant might have 
or even probably did come from the ac- 
cident but that in physician’s pro- 
fessional opinion the result in question 
came from the cause alleged. 77 P.S. 
§ 1 et seq.—Fesenhbek v. City of Phila- 
delphia, 18 A.2d 448, 144 Pa.Super. 99. 

Pa.Super. The compensation authori- 
ties are the triers of the facts, and the 
validity of the finding of a causal con- 
nection between an accident and em- 
ployee’s disability was not affected 
by the fact that only one medical ex- 
pert testified positively to that effect 
or that two well qualified physicians 
expressed an opinion that there was 
no causal connection and an impartial 
expert was unable to say.—Hamer v. 
West Virginia Pulp & Paper Co., 18 
A.2d 452, 144 Pa.Super. 144. 

Pa.Super. Where the evidence in a 
compensation case is relevant and com- 
petent, the Compensation Law contem- 
plates liberality in the proofs and the 
inferences reasonably to be drawn 
therefrom.—Hamer v. West Virginia 
Pulp & Paper Co., 18 A.2d 452, 144 Pa. 
Super. 144. 

Pa.Super. Where a claim is  sup- 
ported by substantial, competent eyi- 
dence, the findings of the Workmen’s 
Compensation Board are conclusive, but 
evidence amounting to a mere scintilla 
or doing nothing more than creating 
suspicion of the existence of the fact 
to be established is insufficient. 77 P. 
S. § 1 et seq.—Lewis vy. Capital Bakers, 
18 A.2d 883. 

Pa.Super. In proceeding to recover 
compensation under Workmen’s Com- 
pensation Act for death of claimant’s 
husband, with whom claimant was 
not living at time of his death, Work- 
men’s Compensation Board could ae- 
cept part of claimant’s oral testimony 
and reject balance in | determining 
whether she was actually dependent on 
deceased at such time. 77 P.S. § 562. 
—Icenhour vy. Freedom Oil Works Co., 
20 A.2d 817, 145 Pa.Super. 168. 


Pa.Super. In workmen’s compensa- 
tion’ case, medical testimony was suffi- 
ciently definite and positive to support 
finding that hernia was caused by min- 
er’s attempt to lift a large rock.—Or- 
Jlandini v. Volpe Coal Co., 20 A.2d 870. 
145 Pa.Super. 129. 


Pa.Super. Where recovery of com- 
pensation was sought for death of em- 
ployee from broncho-pneumonia more 
than two years after employee sus- 
tained back injury arising out of and 
in the course of employment, burden 
was on claimant to establish causal 
connection between injury and death 
by_ expert medical testimony. Pass 
§ 542.—Olsweski v. Lehigh Nay. Coal 
Co., 20 A.2d 874, 145 Pa.Super. 193: 

Pa.Super. The burden is on work- 
men’s compensation claimant to prove 
her case, including the establishment of 
happening of an accident, by prepon- 
derance of the evidence.—Kirby vy. Car- 
negie-Illinois Steel Corporation, 21 A. 
2d '123, 145 Pa.Supeér, 121. 


Pa.Super. Any disability resulting 
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to fireman from unusual exposure on 
March night'to water and cold, was an 
“accident”? under the compensation act, 
but one claiming compensation for fire- 
man’s death had the burden of estub- 
lishing by expert medical testimony a 
causal connection between the accident 
and the death. 77 P.S. § 411.—Bannon 
v. City of Pittsburgh, 21 A.2d 500, 145 
Pa.Super. 201. 

Where death occurs long after an ac- 
cident and lowered resistance alone is 
relied on to maintain the continuity of 
events, the burden is on the claimant 
to establish clearly the causal connec- 
tion between the accident and death, 
by expert testimony. 77 P.S. § 1 et 
seq.—Bannon vy. City of Pittsburgh, 21 
A.2d 500, 145 Pa.Super. 201. 

Pa.Super. Nothing short-of expert 
testimony, plainly to the effect that ac- 
eident had materially contributed to 
disease causing death, in the sense of 
being, if not the sole cause then at 
least the superinducing cause thereof, 
ean meet the degree of proof required 
of a claimant to show that the acci- 
dent caused the death, and, in the tes- 
timony of the expert witness, it must 
plainly appear that in his professional 
opinion the result in question came 
from the cause alleged. 77 P.S. § 1 et 
seq.—Bannon v. City of Pittsburgh, 21 
A.2d 500, 145 Pa.Super. 201. 

To support a claim for compensation 
where there is a_ serious question 
whether disability or death is the re- 
sult of an accident, unequivocal medi- 
cal testimony is necessary. 77 P.S. § 
1 et seq.—Bannon vy. City of Pitts- 
burgh, 21 A.2d 500, 145 Pa.Super. 201. 

Testimony of physician that, from 
the history that deceased employee 
gave the physician, the physician 
“would imagine’ that the lack of re- 
sistance causing employee’s death was 
due to the exposure that employee had 
undergone two and one-half years be- 
fore, was insufficient to establish causal 
connection between exposure and death. 
77 P.S. § 1 et seq.—Bannon v. City of 
ae euten, 21 A.2d 500, 145 Pa.Super. 


Pa.Com.Pl. On an appeal from a de- 
cision of the Workmen’s Compensation 
Board refusing compensation to a 
elaimant for blindness in one eye, it 
appeared that the physician who testi- 
fied on behalf of the claimant did not 
express any definite professional opin- 
ion that the blindness resulted from the 
alleged injury, and that the physicians 
who testified on behalf of the defendant 
expressed the opinion that the blind- 
ness did not result from the alleged in- 
jury. Held, that the appeal must be 
dismissed.—Neal y. B. Abrams & Sons, 
50 Dauph. 104. 

It is necessary that a medical expert 
testify that, in his professional opinion, 
the result in question came from the 
cause alleged.—Neal y. B. Abrams & 
Sons, 50 Dauph. 104. 

Pa.Com.Pl. On an appeal from a de- 
cision of the Workmen’s Compensation 
Board disallowing a claim for compen- 
sation, the record indicated, inter alia: 


thet ‘on March 28, 1939 elaimant 
bumped his left elbow, and reported 
the injury to his physician on that 


evening; that less than’a month later, 
claimant’s left arm became industrially 
useless, and on April 24, 1939, he was 
dismissed from his work; that the 
elaimant’s physician testified that the 
claimant suffered from traumatic arth- 
ritis in the elbow; that the defendant’s 
physicians testified that it was infec- 
tious arthritis; and that the Board 
found that the ‘‘Claimant’s disability is 
in nowise connected with nor attributa- 
ble to the alleged accident.” Held, that 
there was sufficient legally competent 
evidence to have enabled the Board to 
reach its conclusion, and that, there- 
fore, the Board’s decision must be af- 
firmed.—Laudenslager v. Muskin Shoe 
Co., 50 Dauph. 305. 

Pa.Com.P1l. An opinion of a physi- 
cian which is based on matters not of 
record is absolutely incompetent, and 
can have no probative value.—Laudens- 
lager v. Muskin Shoe Co., 50 Dauph. 
305. hy 
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Pa.Com.Pl. Findings of fact need 
not depend exclusively upon the testi- 
mony of eye witnesses; they may also 
be based on inferences from the facts, 
and the Board has a right to use the 
conclusions and tests of ordinary, 
everyday experience and draw the in- 
ferences which reasonable men would 
thus draw from similar facts.——Douglas 
v. Bowman & Co., 51 Dauph. 37. 

Pa.Com.Pl. The board or the referee 
may reach conclusions from _ direct 
proof either circumstantial evidence, 
or by inferences from other facts.— 
Young v. Vines, 23 Erie 171. 

Pa.Com.Pl. In order that the court 
may find that claimant suffered an at- 
tack of coronary occlusion, from over- 
exertion and strain in the course of his 
employment, the medical expert must 
state plainly his professional opinion 
that the accident materially contributed 
to the ailment from which claimant 
suffered in the sense of being, if not 
the whole cause, then at least the super 
inducing cause thereof.—Craft v. Gen- 
eral Electric Co., 23 Brie 257. 

Pa.Com.Pl. Employe in mine _ sus- 
tained compound fracture of leg, and 
died six months later from chronic 
heart and chronie kidney condition. 
Widow claimed compensation, such hav- 
ing been paid the injured to time of 
death, alleging causal connection be- 
tween accident and death. Board re- 
manded record to referee to consult 
“anbiased medical expert.” After such 
consultation referee agreed to award of 
compensation, on ground that the ac- 
cident with complications resulting 
therefrom, either caused chronic kidney 
condition or aggravated pre-existing 
trouble, and probably caused death. 
Where medical testimony is relied upon 
to show connection between alleged 
cause and certain result, necessary that 
such expert testify that in his opinion 
result came from cause alleged, and 
such opinion must be based on evidence 
and not founded on premise contrary 
to uncontradicted evidence.—Marchetti 
v. Coxe Bros. & Co., 35 Luz.L,Reg.Rep. 
1. 


Where two expert witnesses testify 
that cause of death precipitated by 
compound fracture of leg six months 
previously, two other experts testifying 
no causal connection between accident 
and death, mentioning no infection of 
the wound. Held, case as above is a 
question of weight of evidence rather 
than competency thereof and record 
does not lack legally competent evi- 
dence in support of finding of board. 
Appeal dismissed. Judgment for claim- 
ant with interest on deferred payments. 
—Marchetti v. Coxe Bros. & Co., 35 
Luz L.Reg.Rep. 1. 

Pa.Com.Pl. A doctor testified that in 
his professional opinion from the ‘“‘his- 
tory’ of the case as submitted to him, 
the hernia was caused by the accident. 
This met the legal requirements, but 
was fatally defective, where there was 
not a scintilla of evidence on which to 
base the history. To entitle claimant to 
compensation, there must be some evi- 
dence of an accident, either direct or 
cireumstantial.—Boyko v. Pittsburgh 
Terminal Coal Corporation, 88 P.L.J. 

Pa.Com.Pl]. Where expert testimony 
is introduced, the expert would haye to 
state plainly the professional view that 
the accident had materially contributed 
to the ailments from which claimant 
suffers, in the sense of being, if not the 
sole cause, then at least, the superin- 
ducing cause thereof. A less direct ex- 
pression of opinion would fall below 
the required standard of proof, and 
therefore would not constitute legally 
competent evidence.—Swalm y. Brok- 
hoff, 7 Sch.Reg. 217. 

Pa.Com.Pl. An allowance cannot be 
based on testimony of doctors that is 
not definite but is only possibilities.— 
Swalm y. Brokhoff, 7 Sch.Reg. 217. 

Pa.Com.Pl. The compensation  au- 
thorities are vested with the power ‘to 
find facts whether based upon direct 
or circumstantial evidence and the in- 
ferences to be drawn therefrom.—Kro- 
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lick y. Philadelphia & Reading Coal & 
Iron Co., Sch.Reg. 116. 

Pa.Com.Pl. Medical testimony can- 
not be indefinite. The witness would 
have to testify, not that the condition 
of the claimant might have or even 
probably did come from the aceident 
but that in his professional opinion the 
result in question came from the cause 
alleged.—Rosenberger y. Mar-Bern Coal 
Co., 8 Sch.Reg. 183. t i 

R.I. In compensation proceeding, 
trial justice may draw all reasonable — 
inferences from established facts and 
other credible evidence.—Barker y. Nar- 
ragansett Racing Ass’n, 17 A.2d 23, 
denying reargument 16 A.2d 495. é 

S.C. An award of the Industrial 
Commission must be founded on evi- 
dence and cannot rest on surmise, con- 
jecture or speculation, Act July 17, 
1935, 39 St. at Large. p. 1231.—Cagle v- 
ES lee Mills, 11 S.H.2d 876, 195 S.C. 

S.C. The findings of the Industrial 
Commission in workmen’s compensa- 
tion suit must be founded on evidence 
and cannot rest on surmise, conjecture, 
or speculation.—Hill v. Skinner, 11 8.E. — 
24*38651 195 S:C. 23305 


S.C. ‘Circumstantial evidence may be ~ 


sufficient to support an award of com- 
pensation under the Workmen’s Com- 
pensation Act, and an award may be 
based on inferences drawn from eir- 
cumstantial evidence which need not 
reach such a degree of certainty as to 
exclude every reasonable or possible 
conclusion other than that reached. 
Act July 17, 1936, 39, St ateibarge: 
p. 1231.—Owens vy. Ocean Forest Club, 
12 S.H.2d 839, 196 S.C. 97. 

S.C. The fact findings made by the 
Industrial Commission on a claim un- 
der the compensation act are conclu- 
sive unless there is no testimony to 
support them, but those findings must 
be founded on evidence and eannot 
rest on surmise, conjecture or specula- 
tion. Code Supp.1936, § 7035-1 et seq. 
—Buckman vy. International Agr. Cor- 
poration, 13 §.B.2d 133, 196 S.C. 153. 

S.C. Testimony of physicians as*to 
want of any causal connection between 
traumatic injury and erysipelas from 
which employee died was not binding 
on Industrial Commission. Code Supp. 
1936, § 7035-1 et seq.—Baker v. Gran- 
iteville Co., 14 S.H.2d 367, 197 -S:@ 
21 


The opinion of expert witness is in- 
tended to aid Industrial Commission in 
coming to correct conclusion, and 
weight and credit to be given such tes- 
timony was matter to be determined 
by commission, but when commission 
in effect disregards such expert testi- 
mony, it must find other- competent 
evidence in record on which to base its 
findings. Code Supp.1936, § 7035-1 et 
seq.—Baker v. Graniteville Co., 14 \S.B. 
2d 867) 0 WS tCaa eee 

§.C. Proof that compensation claim- 
ant sustained an injury and that it 
arose out of and in course of employ- 
ment may be established by circum- 
stantial as well as by direct evidence, 
where circumstances surrounding oc- 
currence of injury are such as to lead 
an unprejudiced mind reasonably to 
infer that it was caused by accident, 
and evidence need not negative all oth- 
er possible causes of resultant injury. 
Code Supp.1936, § 7035-1 et seq.— 
Ferguson v. State Highway Depart- 
ment, 15 S.H.2d 775, 197 S.C.) 520. 

S.C. Evidence, including testimony 
of employee of state highway depart- 
ment, co-employees, and physician who 
treated employee, supported finding 
that employee sustained an injury to 
his right eye when cut by a briar in 
course of his employment, so as to en- 
title employee to compensation, not- 
withstanding that notice filed with In- 
dustrial Commission was inaccurate in 
that it fixed date of accident on date 
when employee was not working for 
highway department. Code Supp.1936, 
§ 7035-1 et seq.—Ferguson vy. State 
Highway Department, 15 §.H.2d 775, 
Ab Was OW SWAG 

Tex.Civ.App. Hvidence established 
existence of policy covering compensa- 
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ies. 

Employers Casualty Co. v. Summerour, 

1 S.W.2d 247, error dismissed, judg- 

lent correct. F 
Utak. The report of employer to in- 

dustrial commission which stated that 
deceased employee was injured in au- 

J obile accident on certain date was 

nsufficient to support finding that ac- 

ident occurred on such date and that 
eident occurred in course of employ- 
ent, where employer showed that sub- 
quent investigation revealed that 
rong date had been given in report, 
nd there was positive evidence that 
ccident occurred at time when deceased 
ployee was not engaged in employ- 


usiness.—General Mills v. Indus- 
_ trial Commission, 105 P.2d 340. 
Utah. The fact finder in a work- 


compensation proceeding is not 
Iways required to believe the uncon- 
idicted evidence of a witness, nor is 
bound to adopt the applicant’s the- 
y for which there may be support- 
ng evidence or inference.—Wherritt v. 
Industrial Commission, 110 P.2d 374. 
Wt. Where facts proved in compen- 

proceeding are such that any 
layman of average intelligence would 
know from his own knowledge and ex- 
erience that injuries were the cause 


n compensation proceeding, expert 
ony is necessary to show that 
es were the cause of death where 
physical processes terminating in 
h are obscure and abstruse and 


ore than indulge in mere specula- 
Burton v. Holden & Martin Lum- 
mae ear 2d) 99) 112 Vt. 17. 


e 61 year old man in normal 
on for man of his age and with 
terial hardening of the arteries 
ed serious infection in thumb, 
but infection was localized and did not 
iy time go into his system, and 
b healed perfectly, but continued 
to be tender, and about two weeks after 

1b was completely healed man was 
to have difficulty in walking, was 
confused and in weakened con- 
i , and died three weeks later of 
rebral thrombosis, and there was no 
idence as to what cerebral throm- 
_bosis was or what caused it, evidence 
as insufficient to sustain compensa- 
tion award on ground that injury to 
imb resulted in death, in absence of 
ert medical testimony showing, that 
‘+h was cause.—Burton vy. Holden & 
fartin Lumber Co., 20 A.2d 99, 112 
tek ap Gren 


Vt. In compensation proceeding, the 
ect of cross-examination of expert 
witnesses and other testimony merely 
nt to weight to be attached by the 
r to previous testimony by such ex- 
, and did not destroy its proba- 
ive value as evidence. P.L. 6480 et 
¥ —Laird v. State of Vermont High- 
_ way Dept., 20 A.2d 555, 112 Vt. 67. 
Wash. In a workmen’s compensation 
ase, the actual facts regarding disabil- 
ity must be determined from testimony 
of the medical witnesses. Rem.Rev.Stat. 
 § 7679(f)—Weinheimer v. Department 
of Labor and Industries, 111 P.2d 221, 
2 Wash. In proceeding to recover 
-  workmen’s compensation for back in- 
jury, where only evidence opposed to 
finding of medical authorities that 
claimant was not permanently and to- 
talls disabled was the testimony of 
Claimant as to his condition, closing 
of claim after payment of full compen- 
sation for permanent partial disability 
was proper. Rem.Reyv.Stat. §§ 7679(f), 
7697.—Weinheimer vy. Department of 
Labor and Industries, 111 P.2d 221. 
Wash. In proceeding on a claim for 
compensation for aggravation of an in- 
jury to eye, whether the loss of sight 
of claimant’s eye was caused by acci- 
dent or from a natural cause would be 
determined largely from testimony of 
medical witnesses, though testimony of 
the claimant had some bearing on the 


een 


| 
| 


o eg 
Z sustained by work- 
men’s compensation claimant.—United 


Wis. Whil 1 Co Ol 
conclusion of ultimate fact, supported 
by credible evidence of evidentiary 
facts, must stand on appeal, evidentiary 
facts must be such as reasonable mind 
might accept as adequate to support 
such conclusion.—Stewart v. Industrial 
Commission, 294 N.W. 515, 236 Wis. 
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N.Y. Evidence supported finding 
that telephone operator and reception- 
ist in office of city board of water sup- 
ply was engaged in “work incidental to 
hazardous employment’’ so as to be 
entitled to compensation from city. 
Workmen’s Compensation Law, § 2, 
subds. 4, 5; § 3, subd. 1, groups 1-18. 
—Leahy vy. City of New York, 35 N.H. 
2d 34, 285 N.Y. 443; affirming 23 N.Y. 
$.2d 223, 260 App.Div. 996, reargument 
denied 25 N.Y.S.2d 1013, 261 App.Diyv. 
847. 
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Cal.App. Where injury sustained in 
course of employment by an employee 
of a partnership composed of husband 
and wife resulted from elevator acci- 
dent in a building owned by spouses, 
and _ in which partnership business was 
conducted, evidence in employee’s ac- 
tion against the husband was insuffi- 
cient to sustain finding that partner- 
ship possessed an entity separate and 
distinct from that of the husband, so 
as to warrant recovery against hus- 
band, notwithstanding prior award of 
workmen’s compensation against part- 
nership.. S8t.1929, p. 430, § 6;, St.1931, 
p. 2370, § 26.—Park v. Union Mfg. Co., 
4 Pred sition 

Del.Super. Evidence sustained find- 
ing that compensation claimant was 
engaged by contractors to move a 
truck and crane in order to permit 
contractors’ blasting operations to con- 
tinue without damage to the truck 
and crane, as against contention that 
a third party who owned the truck and 
erane had employed the claimant. Rev. 
Code 1935, § 6071 et seq., as amended. 
—Gooden v. Mitchell, 21 A.2d 197. 

Ga.App. Evidence sustained award 
granting compensation for death of 
taxicab driver which occurred in the 
eourse of driver’s employment, and an 
award of statutory penalty for failure 
to comply with workmen’s compensa- 
tion law, on ground that corporate em- 
ployer was subject to the compensation 
law and operated its business in such 
a manner as to evade the law, and 
failed to carry proper insurance cover- 
age as required thereby. Code, § 114- 
602, 114-603.—Overton-Green Drive-It- 
Yourself System vy. Cook, 16 S.H.2d 50. 

N,J.Dept.Labor. Evidence warranted 
conclusion that claimant who had been 
hired by a New Jersey company under 
a contract made in New Jersey, and 
who had been sent by company’s presi- 
dent to perform services in a North 
Carolina corporation’s plant was an 
“employee” of company when injured 
in plant, as against contention that 
claimant’s contract of employment had 
been transferred to North Carolina 
eorporation, especially in view of fact 
that claimant received wages from New 
Jersey company and was not shown to 
have consented to transfer of contract 
of employment. N.J.S.A. 34:15-1 et 
seq.—Miller v. National Chair Co., 18 
A.2d 847, 19 N.J.Mise. 275. 


N.Y.App.Div. Conflicting evidence as 
to whether claimant’s disability was 
caused solely by accidental injuries 
sustained while in first employer’s serv- 
ice or resulted in part from subsequent 
accident while claimant was working 
for another employer, sustained com- 
pensation award against first employer. 
—Knapp vy. Frankfort Distilleries, 22 
N.Y.S.2d 329, 260 App.Div. 828. 

Ohio App. Evidence warranted de- 
nial of compensation on ground that 
painter at time of sustaining injuries 
was privately employed to do work on 
a house belonging to a department 
head of alleged employer, and did not 
sustain injury as a result of an ac- 
cident “arising out of or in the course 
of employment” with aileged employer, 


that at time of accident which allegedly 
caused employee’s death, elevator op- 
erators did not have five workmen ¢con- 
tinuously employed for more than a 
month so as to come within provisions 
of Workmen’s Compensation Act. Gen. F 
St.1935, 44-507, 44-508(b).—Johnson v. 
Voss, 106 P.2d 648, 152 Kan. 586. ‘ 

N.C. Evidence that employer had as Py 
many as five men in its employment ia 
must affirmatively appear to sustain ; 
jurisdiction of Industrial Commission i 
to award eompensation for death of 2 
employee. Code 1939, § 8081(h) et seq. q 
—Chadwick y. North Carolina Depart- a 
ment of Conservation and Development, , 
14 S.H.2d 842, 219 N.C. 
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N.Y.App.Div. Evidence in compensa- 7 
tion proceeding held to sustain find- & 
ing that hotel was either a general or 
special employer, jointly liable with 
music corporation for compensation.— 
Lewis v. Hotel St. Regis, 24 N.Y.S.2d 
762, 261 App.Div. 856. 

Okl. Where official of oil company 
came to office of motor carrier and 
made an oral contract with motor 
carrier for the use of a truck and two 
men to tear down and stack a drilling 
rig, and motor carrier was to be paid 
by the hour and was to do whatever 
was necessary or directed to be done, | 
and while dismantling and stacking 
the rig one of the motor carrier’s em- 
ployees was injured, evidence in com- 
pensation proceeding against oil com- | 
pany was sufficient to sustain Indus- 
trial Commission’s finding that motor 
carrier’s injured employee was not in 
the employ of the oil company. 85 
Okl.St.Ann. §§ 2, 3—Burrows v. State X, 
Industrial Commission. 111 P.2d' 175. i 

Tex.Civ.App. Where road contractor 
under written contract rented pile-driv- 
ing equipment from owner at stipu- A 
lated rate per hour for operating time 9 
and agreed to furnish operators for 4 
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pile driver at own cost, and operator, 
who had previously worked for ma- 
chine owner, was carried on the pay < 
roll of the contractor as employee and 4 
was treated as such by insurance car- a 
rier when he sustained injuries while _ 
operating machine, evidence warranted i 
finding that pile driver operator was . 
not “employee” of the owner of the 
machine, but was an employee of con- 
tractor whose insurance carrier was 
liable for compensation.—Federal Un- 
derwriters Exchange v. Skinner, 146 S. 
W.2d 325, error dismissed, judgment 
correct. 
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D.C.1ll. Evidence that injured work- 
man’s principal duties were those of 
fireman on tugboat licensed to operate 
on Great Lakes and tributaries, and 
that he carried first class seaman’s 
papers, established that workman was 
“member of crew” and therefore not 
entitled to compensation under terms 
of Longshoremen’s Compensation Act, 
notwithstanding that workman did not 
sign articles when entering upon his 
employment, and did not eat or sleep { 
on boat. Longshoremen’s and Harbor 
Workers’ Compensation Act, 33 U.S.C. 

A. § 901 et seq.—Dunham Towing & 
Byeetning: Co. v. Bassett, 36 F.Supp. 


D.C.La. In workmen’s compensation 
proceeding, evidence showed that in- 
jured employee was employed by a 
copartnership consisting of an in- 
dividual and a corporation engaged in 
operating an oil lease. Acts La. No. 20 
of 1914, as amended.—Langston v. Red 
Iron Drilling Co., 38 F.Supp. 136. 

D.C.Mo. Evidence that duties of de- 
ceased workman, who was drowned 
when he fell overboard while wheeling 
coal from head of boat to coal bunker 
by wheelbarrow, were primarily those 
of a common laborer, that he also help- 
ed handle boat's lines, that he slept 
and ate on boat during trips, that he 
roomed and boarded off boat at his 
own expense when boat was not mak- he 


5875 
ing trips, and that when he was not 
working on boat he was paid a differ- 
ent wage scale from that in force when 
he was on boat, supported deputy com- 
missioner’s finding that workman was 
a “laborer” within the Longshoremen’s 
Compensation Act, and not a “member 
of the crew.” Longshoremen’s and 
Harbor Workers’ Compensation Act, 33 
U.S.C.A. §§ 901-950.—Blaske v. Bassett, 
35 F.Supp. 315. 

D.C.Wis. In proceeding to set aside 
and enjoin enforcement of longshore- 
men’s compensation award, for death 
of decedent who fell overboard when 
he attempted to render assistance in 
trimming the sail of a yacht, to an 
owner of the yacht which was en- 
gaged in two-day race, evidence that 
decedent was paid $10 to make the trip 
on.the yacht and had duty to cook for 
other persons on board and do any 
necessary repair or maintenance work 
established existence of ‘‘master and 
servant relationship” between decedent 
and owners of the yacht. Longshore- 
men’s and Harbor Workers’ Compensa- 
tion Act, 21, 33 U.S.C.A. § 921.— 
Walliser v. Bassett, 33 F.Supp. 636. 

Evidence that decedent was paid $10 
to make two-day trip on yacht which 
was engaged in a race, and had duty 
to cook for other persons on board 
yacht and to do any necessary repair 
or maintenance work, and that dece- 
dent fell overboard and was drowned 
when he attempted to render assist- 
ance to an owner of the yacht in trim- 
ming the sail, established that dece- 
dent was a “member of a crew’ so 
that his death was not compensable 
under the Longshoremen’s Compensa- 
tion Act. Longshoremen’s and Harbor 
Workers’ Compensation Act, §§ 2(3), 
3(a) (1), 33 U.S.C.A. § 902(3), 903(a) 
ew vy. Bassett, 33 F.Supp. 


Ariz. Evidence supported findings 
that an employer and employee rela- 
tionship existed between claimant and 
alleged employer at time of accident 
and that claimant was injured by an 
accident arising out of and in the 
course of his employment. Rev.Code 
1928, § 1391 et seqg., as amended.— 
Paramount Pictures v. Industrial Com- 
mission, 106 P.2d 1024. 

Cal. Evidence disclosing that horse 
owner ordered jockey to permit horse 
to run his own race to last quarter 
mile and then to whip horse three or 
four times but, if that amount of whip- 
ping were not effective, to whip him 
no more, and that jockey’s compensa- 
tion was determined by whether he 
won or lost the race, supported In- 
dustrial Accident Commission’s finding 
that jockey was an “‘employee’”’ entitled 
to workmen’s compensation for inju- 
ries and not an “independent contrac- 
tor.’—Drillon v. Industrial Accident 
Commission, 110 P.2d 64, prior opin- 
ion 104 P.2d 518. 


Cal. Evidence that lessee under its 
contracts with lessor had no right to 
do anything with melon crop from 
planting to sale without lessor’s con- 
sent and that lessor’s right to control 
lessee’s operations extended to all per- 
sons who worked for lessee in raising 
and picking crop showed that lessee 
was in effect an “employee’’, though in 
form he was an “independent contrac- 
tor’, and supported finding that pick- 
er who was injured was lessor’s ‘‘em- 
ployee” entitled to compensation.—S. A. 
Gerrard Co. v. Industrial Accident Com- 
mission, 110 P.2d 377, prior opinion 
105; P:2d 159. 

Cal.App. Evidence that stockroom 
elerk entered into contract with em- 
ployer whereby clerk was to make de- 
liveries then being made by independ- 
ent firms, that trucks used in making 
deliveries belonged to clerk, that he 
made GCeliveries in his off hours, that 
elerk was free to haul for any one else, 
that he could have some one else drive 
his trucks in making deliveries for em- 
ployer, that he was paid for making 
deliveries on exactly the same basis as 
other independent carriers, and that 
while delivering employer’s merchan- 
dise at approximately 7:15 p. m. he 
was fatally injured in an accident, pre- 
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sented a “question of fact’? for In- 
dustrial Accident Commission and sus- 
tained its denial of death benefits on 
ground that the clerk at time of the 
accident was an “independent contrac- 
tor” and not a “servant.’—Guth v. In- 
dustrial Accident Commission of Cali- 
fornia, 112 P.2d 969. 

Del.Super. Wvidence sustained find- 
ing that compensation claimant, who 
was engaged to move a truck and 
crane by contractors in order to per- 
mit contractors’ blasting operations to 
continue without damage to the truck 
and crane, was not a mere volunteer 
rendering a gratuitous service so as 
to preclude recovery under the Work- 
men’s Compensation Law for injuries 
sustained by the claimant. Rev.Code 
1935, § 6071 et seq., as amended.— 
Gooden y. Mitchell, 21 A.2d 197. 

Del.Super. Evidence sustained find- 
ing that compensation claimant who 
was engaged by contractors to move 
a truck and crane in order to permit 
contractors’ blasting operations to con- 
tinue without damage to the truck and 
crane was the contractors’ ‘‘employee’’, 
so as to entitle the claimant to com- 


pensation, as against contention that 
claimant was an “independent con- 
tractor”. Rev.Code 1935, § 6071 et 


seq., as amended, and § 6113, as amend- 
ed by 42 Del.Laws, ec. 185.—Gooden v. 
Mitchell, 21 A.2d 197. 

Ga.App. Where company, having a 
plant built, arranged with plumber to 
furnish men to install machinery and 
piping and also to furnish certain ma- 
terial under an agreement whereby 
plumber would be allowed, in addition 
to price of labor and material fur- 
nished, an overhead of 20 per cent. and 
an extra profit of five per cent., and 
company had its own engineers present 
to supervise installation, and plumber 
informed men that he engaged that 
they were to take orders from en- 
gimeers, evidence authorized finding 
that plumber was acting merely as an 
employing “agent” of company, and 
not as an ‘‘independent contractor”, and 
hence steam fitter employed by plumber 
was a “special employee’ of company 
at time he entered upon his duties at 
plant, so that injuries sustained by him 
in course of employment at plant were 
compensable by company, although gen- 
erally steam fitter was employee of 
plumber.—Liberty Mut. Ins, Co. y. Kin- 
sey, 16 S.E.2d 179. 

Idaho. Evidence that company en- 
gaged in business of revairing and re- 
modeling buildings agreed to supply 
to ‘‘professional’’ shingler all material 
necessary to lay 11 squares of shingles, 
that shingler was to be paid $2 per 
square, that owner of building in- 
structed company’s manager how 
shingles should be laid and manager 
gave such instructions to shingler, and 
that, on day after death of shingler 
who fell from roof, manager gave 
shingler’s widow a draft for a sum 
which read “In payment of labor’ by 
shingler, sustained finding that shing- 
ler was not an “independent contrac- 


tor’ but an “employee” entitling his 
widow to workmen’s compensation. 
Code 1932, §§ 43-1408, 43-1409, 43- 
1413, as amended by Laws 1937, e. 


175.—O’Niel v. Madison Lumber & Mill 
Co., 105. P.2d, 194: 

Ill. In brass moulder’s proceeding 
for compensation under Workmen’s Oc- 
cupational Diseases Act on account of 
disablement from advanced _ silicosis, 
evidence sustained finding that moulder 
was employed for 60 days after ef- 
fective date of act so as to be entitled 
to the benefits thereof. Smith-Hurd 
Stats. c. 48, §§ 172.23, 172.25.—Central 


Pattern & Foundry Co. v. Industrial 
cosas 29 NER 2d 511, 374 Ti: 


Ind.App. Evidence warranted finding 
that carpenter engaged to install ex- 
haust fan in hotel was not hotel ‘“em- 
ployee” so as to be entitled to compen- 


sation.—Gibbons v. Henke, 29 N.H.2d 
995. 
Ind.App. Evidence that plasterer, 


who sustained an injury by accident 
while engaged in service of building 
contractor, was engaged in repair work, 
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that extent of work was not determined 
in advance, that pay was on an hourly 
basis, that contractor was on job daily 
to observe progress of work, and that 
contractor had right to discharge plas- 
terer at any time and plasterer had 
right to quit at any time, established 
that plasterer was not an “independent 
contractor”, but was an ‘employee’, so 
as to be entitled to compensation, not- 
withstanding that contractor did not 
require plasterer to work certain speci- 
fied hours or direct method of perform- 
ing work. Burns’ Ann.St. § 40-1201 et 
seq.—Meek v. Julian, 32 N.E.2d 737. 

Iowa. Evidence sustained Industrial 
Commissioner’s finding that compensa- 
tion claimant was an employee so as 
to be entitled to compensation for in- 
Juries sustained while painting em- 
ployer’s residence, rather than an inde- 
pendent contractor. Code 1939, § 1361 
et seq.—Eveland v. Newell Const. & 
Mach. Co., 298 N.W. 8838, 230 Iowa 644. 

Iowa. Evidence that products com- 
pany referred to its local representa- 
tive as its district manager and as a 
salesman, that stationery, office sup- 
plies, and stamped envelopes béaring 
company’s return address were furnish- 
ed by company, and that compensation 
claimant hired by representative did 
work pertaining exclusively to the han- 
dling of company’s merchandise, sup- 
ported findings of the Industrial Com- 
missioner and the trial court that 
claimant was an “employee” of the 
company and not of representative as 
an “independent contractor’’, Code 
1939, § 1361, et seq—Jensen y. Dia- 
mond Products Co., 299 N.W. 443, 230 
Iowa 853. 

Kan. Evidence established that paint 
dealer who furnished materials and 
provided labor for painting jobs was 
engaged in the trade or business of 
painting houses so as to render com- 
pensable, under the Workmen’s Com- 
pensation Act, injuries to painter 
which occurred while he was painting 
a2 house for the dealer. Gen.St.1935, 
44-501 et seq—Davis v. Julian, 107 
P.2d 745, 152 Kan. 749. 

Kan. Evidence sustained finding 
that painter who allegedly agreed to 
paint building at an hourly wage for 
paint dealer was not an “independent 
contractor” but was an “employee” 
of the dealer who furnished materials 
and provided labor for painting jobs 
and who required painter to use deal- 
er’s materials and had right to dis- 
charge painter, so that injuries sus- 
tained by painter on the job were 
compensable under the Workmen’s 
Compensation Act. 
et seq.—Davis vy. Julian, 107 P.2d 745, 
152 Kan. 749, 


Ky. Where salesman was carried on 
payroll as a commission salesman by 
employer who provided compensation 
insurance and paid insurance carrier 
premiums based on salesman’s commis- 
sions and salesman received compensa- 
tion on another claim without his stat- 
us as employee being questioned, and 
employer had the right to discharge 
salesman at any time without respect 
to the completion of any transaction 
that he had commenced, evidence war- 
ranted finding that salesman was an 
“employee” and not an “independent 
contractor’ so as to entitle wife to 
compensation for death of salesman re- 
sulting from collision while calling on 
customers.—Browns, Bell & Cowgill v. 
Soper, 15° S.W.2d 278, 287 Ky. 17, 134 
A.L.R. 1385. 

La.App. Evidence supported finding 
that a buyer and seller relationship 
existed between one engaged in cutting 
timber and mill operator, so that em- 
ployee of one engaged in cutting tim- 
ber who was injured in course of his 
employment could not recover under 
compensation law from mill operator, 
notwithstanding that evidence showed 
that saws and axes used in logging 
operations were purchased by mill 
operator and that charge tickets for 
gasoline and oil consumed in logging 
operations were paid by mill operator 
each week, where it appeared that such 
transactions were accommodation in 
character, that mill operator exercised 
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Gen.St.1935, 44-501 . 
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no control over one engaged in cutting 
timber or his operations, and that one 
cuttisg timber was not obligated_ to 
sell wood to mill operator. Act No. 
eres 1914.—Seott v. Futrell, 197 So. 

La.App. In proceedings under work- 
men’s compensation act, evidence 
showed that plaintiff had sued a cor- 
poration for which he was not working 
at time of accident.—Griffith v. Wyatt 
Lumber Co., 1 So.2d 149. 

La,App. In workmen’s compensation 
ease, evidence held to establish that 
vlaimant was employee of an _ inde- 
pendent contractor who purchased 
standing timber from landowner under 
agreement to sell logs and cross-ties 
eut therefrom to lumber company and 
not of lumber company, and that the 
agreement which provided that com- 
pany would pay stumpage directly to 
Jandowner was not a mere subterfuge 
to permit company to escape liability 
for compensation. Act No. 20 of 1914, 

36.—Perkins y. Hillyer Deutsch Ed- 
wards, Inc., 199 So. 590. 

La.App. Evidence in workmen’s 
compensation case held to warrant 
finding that injured employee was em- 
ployed by contractor who purchased 
standing timber to be cut and deliv- 
ered to lumber company f. o. b. cars, 
and that lumber company was merely 
buyer of the lumber and not employer 
of injured employee.—Vincent v. In- 
dustrial Lumber Co., 199 So. 593, 

Lumber eo9mpany which contracted 
to buy lumber from ‘contractor who 
purchased standing timber and agreed 
to cut and deliver it f. 0. b. cars for 
company was not liable under Work- 
men’s Compensation Law for injuries 
to employee of contractor while assist- 
ing in loading cars, in absence of evi- 
dence justifying finding that transac- 
tion between contractor and lumber 
company was not bona fide sale but 
a mere subterfuge to evade payment of 
compensation by company. Act No. 

20 of 1914.—Vincent y. Industrial Lum- 

ber Co., 199 So. 593. 

Me. Byidence supported finding that 
truek driver hired by company to haul 
lime in his own truck at an agreed 
price per cubic yard was an “em- 
ployee” within Compensation Act, and 
not an “independent contractor’, so 
that his widow was entitled to com- 
pensation, although driver worked only 
when there were deliveries to be made, 
where deliveries were part of com- 
pany’s regular business, size of load 
and its destination were designated by 
company, driver in loading truck made 
use of company’s shovel and conveyor 
and, though no control was exercised 
by company over actual operation of 
truck, company would upon request 
assist driver in mapping out shortest 

TOWLE ReV.St.19380, c. 55, § 2, Par. II. 

yeas vy. Yarmouth Lime Co., 15 A.2d 

Mass. Where insurance carrier of 

general contractor sought reimburse- 

ment from insurance carrier of subcon- 


tractor for compensation paid em- 
ployee, evidence that employee. had 
been regularly employed by subcon- 


tractor, that payment of salary by 
general contractor was pursuant to 
an arrangement under which general 
eontractor was to be credited by sub- 
eontractor with the amount paid, and 
that one of purposes for such method 
of payment was to circumvent PWA 
regulations, supported finding of re- 
viewing board that employee was not 
an “employee” of general contractor, 
though upon all the evidence a con- 
trary conclusion might reasonably be 
reached. G.L.(Ter.Ed.) c. 152, § 15A. 


—Wanders’ Case, 31 N.H.2d 530, 308 
Mass. 157. i 
Mich, In compensation proceeding, 


evidence supported conclusion’ that 
claimant relied on apparent authority 
of defendants’ employee to employ 
claimant, that employee, who had been 
instructed to repair defendants’ con- 
erete mixer, had authority to employ 
a helper, and that claimant was de- 
fendants’ “employee” and not a ‘‘vol- 
unteer” at time of injury.—Lynch vy. 
R. D. Baker Const, Co., 296 N.W. 858. 

Minn. Evidence that compensation 
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claimant agreed to remove screens and 
wash and put on storm windows of an 
apartment at certain price per window, 
that claimant could do the work at odd 
times and not in his regular employ- 
ment, that owners of apartment fur- 
nished equipment needed to do the 
work, could dismiss claimant at any 
stage of the work, and that the job 
amounted to only $32.60, sustained find- 
ing that compensation claimant was an 
“employee” of apartment owners, and 
did not compel a finding that he was 
“Independent contractor’, and hence 
claimant was entitled to compensation 
for a broken ankle sustained while en- 
gaged in his work.—Fisher v. Manzke, 
294 N.W. 477. 


Minn. Evidence that compensation 
claimant’s brother was employed as 
a_truck driver in connection with a 


WPA project for the improvement of 
a boulevard in city, that claimant’s 
brother engaged the claimant to drive 
the truck while the brother was en- 
gaged in union activities, and that 
WPA foreman who was in charge of 
the work consented to the substitution, 
justified Industrial Commission’s find- 
ing that the relation of ‘‘master and 
servant’ existed between city and 
claimant, so as to entitle claimant to 
compensation.—Bushnell vy. City of 
Duluth, 295 N.W. 73. 

Minn. Evidence that partners were 
general contractors engaged in paint- 
ing and repairing of buildings, special- 
izing in ‘elevators and appurtenant 
buildings, and operating over a large 
area extending into three states, that 
they sought job of painting a grain 
elevator and buildings used in con- 
nection therewith, that they surveyed 
the yardage to be painted and condi- 
tions to be repaired and made a bid 
which was accepted and a contract 
was drawn to cover the job, and that 
owner did not exercise control of man- 
ner of doing the work, justified find- 
ing of commission that a partner was 
an “independent contractor” and not 
an “employee” and hence was. not 
covered by Workmen’s Compensation 
Act. Mason’s Minn.St,Supp.1940, § 
4272-1 et seq.—Lemkuhl y. Clark, 29 
N.W. 28. 

Minn. Evidence that partners were 
general contractors engaged in paint- 
ing and repairing of buildings, special- 
izing in elevators and appurtenant 
buildings, and operating over a large 
area extending into three states, that 
they sought job of painting a grain 
elevator and buildings used in con- 
nection therewith, that they surveyed 
the yardage to be painted and condi- 
tions to be repaired and made a bid 
which was accepted and a contract was 
drawn to cover the job, and that own- 
er did not exercise control of manner 
of doing the work, justified finding of 
commission that a partner was an 
“independent contractor’ and not an 
“employee’ and hence was not covered 
by Workmen’s Compensation Act. Ma- 
son’s Minn.St.Supp.1940, § 4272-1 et 
seq.—Lemkuhl v. Clark, 296 N.W. 28. 

Minn. In compensation proceeding 
for death, evidence that decedent was 
hired and paid by an employee to as- 
sist him in performing work for his 
employer with employer’s consent and 
subject to employer's control as to 
details of the work supported finding 
that decedent was an “employee’’ of the 
oc aie antaniand v. Ballord, 296 N. 


Mo.App. Evidence held to authorize 
finding that relation of employer and 
employee existed between injured tim- 
ber workman and firm which directed 
workman and others to cut timber and 
fixed wages, though timber had already 
been sold to third party, and that in- 
jury was compensable as arising out 
of and in course of employment. Mo. 
St.Ann. § 3299 et seq., p. 8229 et seq. 
—Holmes v. Freeman, 150 S.W.2d 557, 

In compensation proceeding, evidence 
that third party rather than alleged 
employer was actually the employer of 
injured timber workman was not con- 
clusive, but merely constituted a con- 
flict in evidence which it was the 
province of the Compensation Commis- 
sion to decide, Mo.St.Ann. § 3299 et 
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seq., p. 8229 et nn ieee Us v. Free- 
man, 150 S.W.2d 557. 

N.J.Sup. Evidence that carpenter, 
who had worked for respondent on 

revious occasions and who did not 
have steady employment, was employed 
by respondent, who was engaged in 
no business except looking after six 
houses which respondent owned and 
rented, to assist in repairing roof of 
house which was damaged by a storm, 
warranted conclusion that carpenter, 
who allegedlv sustained injuries while 
repairing roof, was engaged in “casual 
employment” at time of injury and 
was not an “employee’’ within compen- 
sation act, and hence carpenter was not 
entitled to compensation; it being im- 
material whether injury was received 
while carpenter was at work on a task 
connected with respondent’s business. 
N.J.S.A. 34:15-36.—Clattsen v. Dinne- 
beil, 15, A.2d,205,,125 NJ. 223, 

N.J.Dept.Labor. In proceeding for 
compensation under Workmen’s Com- 
pensation Act, evidence held to show 
that petitioner was not in respundent’s 
employ, but was merely given oppor- 
tunity by respondent to make odd 
amounts by cleaning automobiles or 
doing occasional jobs, which work was 
neither regular, periodic, nor recurring. 
N.J.S.A. 34:15-36.—Nicholson v. Eisen- 
berg, 15.A.2d 52, 18 N.J.Mise, 526. 

N.J.Dept.Labor. Where alleged em- 
ployer admitted payment of wages to 
claimant and admitted frequent re- 
currence of employment, evidence es- 
tablished that claimant was an ‘“em- 
ployee’ and was not a ‘‘volunteer” 
when injured while assisting alleged 
employer in changing a_ truck | tire. 
N.J.S.A. 34:15-1 et seq.—Clorer y. Bles- 
sington, 18 A.2d.712, 19 N.J.Mise. 253. 

N.Y.App.Div. In compensation pro- 
ceeding, evidence sustained finding that 
a painter who fell from a plank on 
which he was standing while painting 
walls of premises was entitled to com- 
pensation as an employee and that he 
was not an independent contractor of 
Owner of _premises——Thompson _ y. 
Quigley, 22 N.Y.S.2d 400, 260 App.Div. 
824, appeal denied 23 N.H.2d 833. Ap- 
peal denied. 

N.Y.App.Div, Where owner of tract 
of land sold lots, financed erection of 
houses thereon for purchaser and en- 
gaged in constructing houses on prem- 
ises and employed a number of ecar- 
penters and laborers, evidence sustain- 
ed finding of State Industrial Board 
that workman injured while working 
on house being constructed for a pur- 
chaser was an “employee” and not an 
“independent contractor.’’—Reinhardat vy. 
Tobey, 23 N.Y.S.2d 224. 


N.C. Where all the evidence tended 
to show that compensation claimant’s 
employer was an independent contrac- 
tor and not an employee of milling 
company, which claimant sought to 
hold liable for compensation, and there 
was no testimony to support an infer- 
ence that contractor was used merely 
as a front to avoid liability, fact that 
claimant’s employer was insolvent was 
insufficient to justify imposing liabil- 
ity for compensation on the milling 
company. Code 1939, § 8081(h) et seq. 
—Beach vy. McLean, 14 S.H.2d 515, 219 
N.C. 621. 


Okl. Where, in compensation pro- 
ceeding before the Industrial Commis- 
sion, the relation of employer and em- 
ployee is denied, and the evidence fails 
to show either an express or implied 
contract of employment or any acts 
from which it can be said that the 
parties unequivocally recognize the 
existence of such relationship, there is 
absent the primary requisite to an 
award, and the Industrial Commission 
should deny the claim. 85 OkI.St.Ann. 
§ 1 et seq.—Reeves v. Muskogee Cot- 
ton Oil Co., 104 P.2d 443, 

Okl. Evidence sustained finding that 
stuccoing of second story of building 
being remodeled and repaired was done 
under contract between building owner 
and plasterer separate from original 
contract with contractor to remodel 
and repair, hence there was no liabil- 
ity against the original contractor or 
his insurance carrier for injuries to 
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plasterer’s workman.—Diamond Ice Co. 
y. Seitz, 105 P.2d 784. 

Okl. Evidence failed to establish 
that owner exercised such control over 
painter who had contract to do paper- 
ing, decorating, and floor finishing for 
owner as to change the relationship of 
the parties from that of ‘principal’ 
and “independent contractor’, which 
was created by the written contract, to 
that of ‘‘employer”’ and ‘‘employee’’, so 
as to entitle the painter to benefits of 
Workmen’s Compensation Act. 85 Okl. 
St.Ann. § 1 et seq.—Taylor v. Langley, 
ee 2 411. 

Pa.Super. Neither the compensation 
authorities nor the cgurts should be 
solicitous to put workmen’s compensa- 
tion claimant in the position of inde- 
pendent contractor when a reasonable 
view of the evidence warrants a find- 
ing that the injured person was an em- 
ployee. 77 P.S. § 1 et seq.—Myers V. 
Maurer & Myers, 19 A.2d 579, 144 Pa. 
Super. Ss 

Pa.Super. Evidence that decedent, 
who operated his own convoy truck in 
connection with business of a firm en- 
gaged as a common carrier under per- 
init from Interstate Commerce Commis- 
sion, in business of transporting auto- 
mobiles from Buffalo, New York, to 
various points in the east, rendered 
same kind of service as drivers of 
trucks owned by firm, and on sdme 
basis except that dececent was paid a 
percentage of freight charges collected 
for transportation of automobiles hauled 
by him, and that firm carried liability 
and cargo insurance on _  decedent’s 
truck, on which appeared virm name 
and a number representing permit held 
by firm, and employed a helper for de- 
cedent, sustained finding that decedent 
was an “employee” of the firm under 
Workmen’s Compensation Act and not 
an “independent contractor’. 77 P.S. 
§ 1 et seq.—Myers v. Maurer & Myers, 
19 A.2d 579, 144 Pa.Super. 385. 

Pa.Com.Pl. Under the facts found by 
the Workmen’s Compensation Board 
from sufficient competent evidence, it 
was held that the claimant’s decedent 
was an independent contractor and not 
an employee.—Shue v. Musselman’ Co., 
54 York 149. 

Utah. Evidence that deceased sales- 
man for bedding company furnished 
his own means of transportation, paid 
all his own expenses, and used his 
own judgment concerning what trips 
he should make and when he should 
make them, that there was no control 
er right of control over details of his 
work as a salesman, that he sold for 
other companies while selling for bed- 
ding company, and that salesman was 
not paid a definite specific salary for 
his services, showed that salesman was 
an “independent contractor” and not 
an “employee” of company, and hence 
his death was not compensable. Rey. 
St.1933, 42-1-1 et seq.—_Stover Bedding 
Co. v. Industrial Commission, 107 P. 
2d 1027. 

Wash. The “employer and employee 
relationship” between parent and child 
within the Workmen’s Compensation 
Act springs from contract, and as be- 
tween parent and child such a contract 
to be valid must provide that the child 
shall receive for the labor performed 
by him a fixed compensation which 
he may use as he sees fit, and the 
proof of such contractual relationship 
must be clear and convincing. Rem. 
Rey.Stat. § 7675.—American Products 
Co. v. Villwock, 109 P.2d 570, 132 A.L. 
R. 1010. 
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S.C. Evidence that notice was filed 
with South Carolina Industrial Com- 
mission that employer, a foreign cor- 
poration, had procured stancard work- 
men’s compensation and employers’ lia- 
bility policy indorsed and written so 
as to be applicable in South Carolina, 
that employer received, but did not re- 
ply to, form letter from commission 
acknowledging receipt of proof of in- 
surance, assigning code numbers to 
employer and insurer, and instructing 
with respect to report of accidents, 
and that employer allocated salary and 
wages of employees in South Carolina 
to such state for computation of work- 
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men’s compensation insurance premi- 
ums, sufficiently established employer’s 
election to accept the South Carolina 
Compensation Act to give commission 
jurisdiction of compensation claim of 
South Carolina employee. Act July 17, 
1935, 39 St. at Large, pp. 1236, 1239, 
1262-1264, §§ 5(b), 14(b), 67, 68, 71. 
—Yeomangs y. Anheuser-Busch, Inec., 15 
S.E.2d 8383, 198 S.C. 65. 

Tex.Civ.App. A certified copy of no- 
tice that employer has become subscrib- 
er to the Workmen’s Compensation Act 
is “prima facie proof’ of such fact, 
unless denied under oath. Vernon’s 
Ann.Civ.St. art. 8307, § 5.—United Em- 
ployers’ Casualty Co. yv. Summerour, 
151 S.W.2d 247, error dismissed, judg- 
ment correct. 
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Ky. Where father, mother, and 
minor brother sought compensation as 
total dependents of deceased employee, 
testimony of the claimants as to the 
contributions made by the deceased to 
support of the family was insufficient 
to establish that claimants were totally 
dependent upon the deceased.—Koppers 
Coal Co. v. Compton, 149 S.W.2d 548, 
285 Ky. 844. 

Testimony of storekeepers that de- 
ceased employee purchased groceries 
and other supplies for family in sizable 
amounts, where only account recorcs 
showed that purchases during the year 
preceding employee’s demise averaged 
only a small amount per month, was 
not sufficient to establish that father, 
mother, and minor brother were ‘“‘total- 
ly dependent” upon deceased so as to 
be entitled to compensation.—Koppers 
Coal Co. v. Compton, 149 S.W.2d 543, 
285 Ky. 844. 

Evidence that father of deceased em- 
ployee owned a horse, a cow, a few 
pigs, and three or four acres of land 
from which possessions a portion of 
family’s foodstuffs were derived, and 
that father earned $20 during year 
preceding his son’s death at odd jobs, 
would not of itself exclude father as 
a total dependent, but such facts could 
be considered with other facts in deter- 
mining whether claimants were “total- 
ly dependent’? on deceased.—Koppers 
Coal Co. v. Compton, 149 S.W.2d 5438, 
285 Ky. 844. 
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Ala. In proceeding to recover com- 
pensation under Workmen’s Compensa- 
tion Act for death of employee, evi- 
dence held to establish invalidity of 
petitioner’s alleged common-law mar- 
riage to decedent because of his pre- 
vious undissolved ceremonial marriage 


to another woman still living, so as 
to bar recovery. Code 1923, § 7534 
et seq.—Bell vy. Tennessee Coal, Iron 


& R. Co., 199 So. 813, 240 Ala. 422. 

Ala. Evidence supported finding that 
deceased employee and compensation 
claimant contending to be employee’s 
dependent common-law wife entered 
into a common-law marriage contract. 
Code 1840, Tit. 26, § 281.—Sloss-Shef- 
field Steel & Iron Co. v. Alexander, 3 
So.2d 46. 

Evidence supported trial court’s find- 
ing that at time of purported marriage 
of deceased employee and another wo- 
man that woman was the lawful wife 
of another man, and that at time of 
purported marriage of compensation 
claimant as deceased employee’s de- 
pendent common-law wife to another 
man that man was the lawful husband 
of another woman, and that, because 
neither of those marriages was legal, 
employee and claimant were free to 
marry each other. Code 1940, Tit. 26, 
§ 281.—Sloss-Sheffield Steel & Iron Co. 
vy. Alexander, 3 So.2d 46. 

Colo. In proceeding by wife for 
compensation for death of her husband, 
evidence sustained finding of commis- 
sion that claimant was voluntarily sep- 
arated and living apart from husband 
at the time of this injury and death 
and therefore was not entitled to 
benefits under Workmen’s Compensa- 
tion Act. °35 C.S.A. ¢. 97, § 331.—Gold 
Mines Consol. v. Simmons, 112 P,.2d 
555, 107 Colo. 359. 

In determining whether there is a 
voluntary separation from husband so 
as to preclude wife from benefits of 


We 
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Workmen’s Compensation Act, es- 
trangement and divorce of the parties 
may not be controlling, but should be 
considered. ’35 C.S.A. c. 97, 331.— 
Gold Mines Consol. v. Simmons, 112 P. 
2d 555, 107 Colo. 359. 

Ill. Evidence held to sustain award 
of compensation to deceased employee’s 
husband on ground of husband’s de- 
pendency, notwithstanding that hus- 
band was partially supported by income 
from other sources. Smith-Hurd Stats. 
ec. 48, § 172.7(a-d).—Weil-Kalter Mfg. 


Co, v. Industrial Commission, 32 N.H.2d- 


889, 376 Ill. 48. 

Ind.App. Evidence warranted denial 
of compensation to husband for death 
of wife on ground that husband, who 
was not both physically and financially 
incapable of self-support, was not whol- 
ly or partially dependent upon wife 
for support. Burns’ Ann.St.1933, § 
40-1403.—Welch v. Welch Aircraft In- 
dustries, 29 N.H.2d 323. 

Ind.,App. Industrial Board’s conelu- 


_ sion that widow was “justifiably living © 


apart from her husband,” so as to be 


entitled to compensation as a depend- — 


ent for his death, was sustained by 
evidence that husband refused to sup- 
port widow and their children during 
his lifetime and had left the marital 
domicile, that husband never accused 
widow of any conduct which would 
justify separation, and that she did not 
at any time engage in any conduct 
which would have justified a separation. 
Burns’ Ann.St.1933, § 40-1201 et seq. 
—Red Cab v. Ziegner, 29 N.E.2d 330. 
Mich. LEvicence warranted an award 
of compensation to claimant as wife 
of deceased on the ground that claim- 
ant and deceased employee agreed with 
each other to presently become and be 
husband and wife and thereafter live 
together in that relation for period of 
12 years, thus establishing a common- 
law marriage. Comp.Laws 1929, § 
8451.—F lores v. Nicholson Terminal & 
Dock Co., 299 N.W. 786, 299 Mich. 5. 
Mo.App. Where compensation com- 
mission found that claimant had left 
deceased husband and returned to and 


was cohabiting with a former sweet-_ 


heart at .time of husband’s death and 
was therefore not entitled to compensa- 
tion under statute which raises pre- 


sumption as to wife’s dependence on. 


a husband legally liable for her sup- 
port, evidence that deceased husband 
in fits of drunken rage had told claim- 
ant to return to sweetheart did not 
sufficiently establish husband’s “con- 
sent” to claimant’s adultery to justify 
setting aside commission’s award deny- 
ing compensation. Mo.St.Ann. § 3319, 


p. 8256.—Webster v. Boyle-Pryor Const. . 


Co., 144 S.W.2d 828 

Mont. Evidence that surviving hus- 
band over period of some 4% years 
earned $3,913.55 and was working 
steadily, losing only an oecasional week 
before and after wife’s death, and that 
out of 12 entries listed with Butte 
Mutual Labor Bureau as eauses for 
husband’s ceasing work at a particular 
mine but one stated that it was due to 
sickness, sustained finding that hus- 
band was not incapable of supporting 
himself and was not entitled to com- 
pensation for death of wife. Reyv.Codes 
1935, §§ 2877, 2970-2977.—Kyyny v. 
Sherman & Reed, 113 P.2da 337, 111 
Mont. 593 

N.J. Evidence sustained finding of 
total dependency of wife on deceased 
husband warranting compensation 
award, notwithstanding wife had not 
vigorously by legal proceedings or oth- 
erwise sought to enforce against hus- 
band her legal right to support.—Alex- 
ander v. Cunningham Roofing Co., 15 
A.2d 612, 125 N.J.L. 277, affirming 
11 A.2d 41, 124 N.J.L. 390. 

N.J.Dept.Labor. Evidence that peti- 
tioner, who had previously married a 
third party while third party’s wife 
was living and undivoreed, and deceas- 
ed had announced their marriage and 
lived together and were known to their 
friends as husband and wife, warranted 
conclusion that petitioner and deceased 
were “husband and wife’ by reason of 
a “common-law marriage’’, and hence 
petitioner, as deceased’s widow, was en- 
titled to benefits under Compensation 


Lae a ote se 
oem ON eo hee bi hang pe 
Act by reason of deceased’s deat 
ut of and in course of deceased’s em- 
yloyment. N.J.S.A. 2:50-1, 34:15-13, 
 $7:1-10.—Dunn y. O’Day, 16 A.2d 195, 
18 N.J.Mise. 679. 

_- -N.J.Dept.Labor. Evidence held to 
horize award of compensation for 
ath from hernia of plasterer, 01 
round that death was caused by acci- 
nt and injury arising out of and in 
se of employment, that employer 
eived due notice of accident and in- 
ry, and that claimant was employee’s 
widow and sole dependent.—Ciaburri v. 
huler, 18 A.2d 548, 19 N.J.Misc. 189. 
N.Y.App.Div. Evidence held not to 
ain finding that claimant was not 
y endent upon claimant’s wife when 
wife sustained accidental injuries while 

imant and wife were jointly em- 
ed to perform janitor work in 
tment house. Workmen’s Compen- 
ation Law, §§ 15, 25-a.—Nagy v. Gold- 
) 26 N.¥.S.2d -46, 261 App.Div. 


In proceeding for com- 
pens tion for death of employee 
brought by claimant as dependent 
widow. wherein claimant testified con- 
common law 
which on 


Super. 


on place during lifetime of prior 
isband of claimant from whom she 
s not divorced, subsequent evidence, 
iding testimony of claimant that 
he had gone through common-law 
riage with claimant after prior 
sband’s death, which constitnted 
general contradiction of details 
ously narrated by claimant, was 
“substantial evidence” necessary 
) stain findings of workmen’s com- 
pensation board that claimant was de- 
dent widow of employee as result 
ommon-law marriage contracted 
death of prior husband. 177 P.S. 
561, 562.—Wilbert v. Common- 
h of Pennsylvania Second Injury 
e Account, 17 A.2d 732, 143 Pa. 


i: 


fe, statement of the claimant that 
employee asked her to become 
vife and claimant accepted, they 
d to be man and wife, was a 
‘e “conclusion’.—Baker y. Mitchell, 
insylvania Threshermen & Farm- 
. Casualty Ins. Co., Intervener, 
d 738, 143 Pa.Super. 50. 
[ nce that employee asked claim- 
t_to be his wife, that claimant agreed 
do so, that the parties contemplated 
ceremonial marriage in the future, 
| that claimant and employee who 
was a boarder at home of claimant’s 
parents, in reliance on promise of mar- 
iage, had intercourse, did not estab- 
h a “common-law marriage” between 
the parties so as to entitle claimant to 
compensation award for the employee’s 
_ death.—Baker y. Mitchell, Pennsylvania 
- Threshermen & Farmers’ Mut. Casual- 
ns. Co., Intervener, 17 A.2d 738, 143 

. "Pa Super. 50. 4 
The Superior Court is not required 
to sustain finding of workmen’s com- 
pensation board that common-law mar- 
jiage took place when the agreement 
to marry was in words of the future 
tense and imported only promise of 
marriage i the future—Baker  v. 
Mitchell, i 

Farmers’ Casualty Ins. 
 tervener, 17 A.2d 738, 143 Pa.Super. 50. 
es An administrative tribunal such as 
the workmen’s compensation board is 
subject to established law of the com- 
monwealth, and the board cannot be 
permitted to find a common-law mar- 
riage in circumstances where a judge 
of the orphans’ court would not be al- 
lowed to find it or where the verdict 
of a jury finding such a marriage 
would be reversed.—Baker y. Mitchell, 
Pennsylvania Threshermen & Farmers’ 
Mut. Casualty Ins. Co., Intervener, 17 
A.2d 738, 143 Pa.Super. 50. 

Pa.Super. Evidence sustained find- 
ing of referee and workmen’s compen- 
sation board that purported common 


on 


sulting from an accident which arose p 
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ge between d 
d compensation claimant to 
stated by the claimant. 77 
et seq.—Sharpe v. Federal 
Office Cleaning Co., 19 A.2d 
509, 144 Pa.Super. 231. é 

Pa.Super. The mere ownership of a 
dwelling house was insufficient, with- 
out evidence of its condition of repair, 
availability, in whole or in part, for 
rental purposes, market value, assessed 
value, and) other material facts, to 
negative the idea of “total dependency” 
of owners claiming compensation for 
the death of their son. 77 P.S. § 561.— 
Kloskowski v. Hudson Coal Co., 19 A. 
2d 519, 144 Pa.Super. 393. 

Hyidence that parents of deceased 
adult employee had no other source of 
income or livelihood than his earnings, 
and that single dwelling owned and 
occupied by parents and worth $3,000 
could not be rented without making 
repairs which parents could not afford, 
and would probably not yield any net 
income, even if it were rented, author- 
ized finding of “total dependency”. 77 
P.S. § 561.—Kloskowski v. Hudson 
ie Co., 19 A.2d 519, 144 Pa.Super. 
Boies 

Pa.Super. A wife, not living with 
her husband at time of his death, is 
not entitled to compensation therefor 
under Workmen’s Compensation Act, 
unless she was actually dependent on 
him for support at such time, and 
deceased’s employer cannot be held li- 


p e an 
place as 
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able for compensation, unless. such 
actual dependency aflirmatively ap- 
pears. 77 P.S. § 562.—Icenhour v. 


Freedom Oil Works Co., 20 A.2d 817. 
145 Pa.Super. 168. 

Where husband and wife were not 
living together at time of his death, 
wife’s actual dependency on him at 
such time, as required to entitle her 
to compensation under Workmen’s 
Compensation Act for his death, was 
not affirmatively established by mere 
proof of her receipt of contributions 
from him. 77 P.S. § 562.—Icenhour v. 
Freedom Oil Works Co., 20 A.2d 817, 
145 Pa.Super. 168. 

S.C. In compensation proceeding by 
parents of deceased employee, conflict- 
ing evidence supported award of $7.20 
per week for 350 weeks, either on the 
theory that parents were total depend- 
ents or on theory that they were par- 
tial dependents, where there was evi- 
dence that deceased contributed all his 
earnings to his parents and that his 
average weekly wage was $12. Act 
JUliys ioe LOCO ES Sa ee) ee 0, woo mole. ab 
Large, pp. 1232, 1251; 38, as amend- 
ed by Act May 21, 1937, § 5, 40 St. at 
Large, p. 616.—Cokeley v. Robert Lee, 


Ine, 14. S°H.2d. 889, 197 S.C. 157. 
§ 924 
Pa.Super. To sustain award of com- 


pensation in favor of children of em- 
ployee’s sister, it was necessary to es- 
tablish that the deceased employee 
stood in loco parentis to the children 
of his sister and that such children 
were members of decease™’s household 
at the time of his death. 77 P.S. §§ 
561, 562.—Brovdy v. Jones & Laughlin 
Steel Corporation, 21 A.2d 437. 

Va. In compensation proceeding by 
deceased employee’s unmarried daugh- 
ter over 18 years of age, evidence held 
to establish that daughter was physi- 
cally incapable of earning livelihood at 
time of accident and for more than 
three months prior thereto, and was 
hence entitled to compensation. Code 
1936, § 1887(40).—Basham y. R.-H. 
Lowe, Inc., 11 8.B.2d 638. 
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sustained award of 
compensation in favor of stepfather, 
mother and brother of deceased em- 
ployee on ground that claimants were 
50 per cent. dependent upon the em- 
ployee whose contribution had been $12 
a week.—Black Mountain Corporation 
vy. Jones, 142 S.W.2d 978, 283 Ky. 707. 

Ky. Where testimony as to father’s 
alleged partial dependency on deceased 
employee during year preceding death 
was indefinite and unsatisfactory, and 
showed merely that brother-in-law of 
employee during that year had applied 
money owing by him to employee for 


Ky. Evidence 


horn Coal 
822, 284 Ky. 787. 

La.App. Evidence justified an award 
of compensation to father of employee, 
who had four other children whose 
ages were front 15 to 23, on ground 
that father was actually and wholly de- 
pendent on decedent within contem- 
plation of statute. Act No. 242 of 
1928, p. 358, § 8, subd. 2; Act No. 20 
of i914Hardy v. Rapides Parish 
School Board, 197 So. 162. 

La.App. In proceeding by parents 
for compensation for death of their 
unmarried minor son, evidence sus- 
tained lower court’s determination that 
the son, who earned $16 a week, con- 
tributed all, or substantially all, of 
his earnings to the support of his 
parents and family. Act No. 20 of 
Ey Tiaras v. Swift & Co., 199 So. 

N.Y.App.Div. In workmen’s compen- 
sation proceeding, evidence that de- 
ceased employee had made substantial 
weekly contributions to support and 
maintenance of his mother and minor 
members of his family supsorted find- 
ing of “dependency” as basis for an 
award of death benefits in favor of 
mother. Workmen’s Compensation 
Law, § 14-a—Joseph v. Sterilek Co., 
23 N.Y.S.2d 310. 


N.Y.App.Div. In mother’s proceeding 
for compensation under Workmen’s 
Compensation Law for her son’s death, 
evidence that family consisted of de- 
cedent’s father, earning $1,176.26 dur- 
ing period of about one year, a sister 
earning $350.01, necessarily used by 
her for personal expenses, during pe- 
riod of about 9% months, and claim- 
ant, who was unemployed outside home, 
and that decedent contributed various. 
amounts of money in accordance with 
his earnings to claimant each week and 
contributed $10 weekly during later 
months of his life, established claim- 
ant’s dependency on decedent.—Bond 
v. South Avenue Coal Co., 27 N.Y.S.2d 
279, 262 App.Div. 784, reargument de- 
nied 30 N.Y.S.2d 111, 262 App.Div. 975. 

N.C. Evidence warranted award of 
compensation in favor of mother on 
ground that she was wholly dependent 
upon her deceased son, notwithstanding 
that for two months out of period of 
four years during which she lived with 
son, mother received $5 a week in per- 
forming nominal services for lady con- 
fined to bed with illness. Code 1939, 
§ 8081(h) et seq.—Thomas vy. Raleigh 
Gas Co., 11 S.E.2d 297, 218 N.C. 499, 

Pa.Super. Proof that amount father 
earned was insufficient to meet all nec- 
essary expenses of maintaining home, 
and that a substantial part of earnings 
of deceased son, who lived at home, 
was used to pay rent, light, grocery, 
and other bills, established that par- 
ents were partially dependent for sup- 
port upon deceased son, so as to be en- 
titled to recover compensation for his 
death.—Bucci v. Lincoln Coal Co., 14 
A.2d 359, 140 Pa.Super. 538. 

Pa.Super. Bvidence that in addition 
to deceased employee another son con- 
tributed to support of family, and that 
16 year old sister was supported by 
family fund, supported findings of 
Workmen’s Compensation Board that 


widowed mother of deceased employee - 


was only “partially dependent”, and 
not “totally dependent’? on deceased 
employee, and that sister was not 
“totally dependent” within meaning of 
Workmen’s Compensation Act. 77 P.S. 
§ 561.—Rowbottom v. Wichleay Engi- 
neering Corporation, 20 A.2d 894, 145 
Pa.Super. 177. 

Pa.Super. Evidence that family bud- 
get of emplovee’s parents for a rea- 
sonable period prior to his death in- 
cluded ullowances for payments on 


— 
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mortgage, for paying business college 
tuition of sister, as well as other pay- 
ments necessary to maintain parents in 
an established standard of living, and 
that contributions from salary of son 
were necessary to carry out such 
budget, supported finding of Work- 
men’s Compensation Board of parents’ 
partial “dependency” on son. 77 P.S. 
§ 561.—Smitti v. Roth Cadillae Co., 21 
A.2d 127, 145 Pa.Super. 292. 

S.C. In compensation proceeding by 
parents of deceased employee, conflict- 
ing evidence supported award of $7.20 
per week for 350 weeks, either on the 
theory that parents were total de- 
pendents or on theory that they were 
partial dependents, where there was 
evidence that deceased contributed all 
his earnings to his parents and that 
his average weekly wage was $12. Act 
July 17, 1935, §§ 2(e), 40, 39 St. at 
Large, pp. 1232, 1251: § 38, as amend- 
ed by Act May 21. 1937, § 5, 40 St. at 
Large, p. 616.—Cokeley v. Robert Lee, 
[new 14 Sihi2d 889, 197 Sic. 15%: 
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Ala. To justify an award to a de- 
ceased employee’s half sister as a de- 
pendent, the evidence must show the 
death or nondependency of all those 
dependents in a class ahead of the half 
sister. Code 1940, Tit. 26, § 281— 
Sloss-Sheffield Steel & Iron Co. VY. 
Alexander, 3 So.2d 46. 

Ky. Evidence sustained award of 
compensation in favor of stepfather, 
mother and brother of deceased em- 
ployee on ground that claimants were 
50 per cent. dependent upon the em- 
ployee whose contribution had been 
$12 a week.—Black Mountain Corpora- 
tion vy. Jones, 142 S.W.2d 973, 283 Ky. 
707. 

Pa.Super. Evidence that in addition 
to deceased employee another son con- 
tributed to support of family, and that 
16 year old sister was supported by 
family fund, supported findings of 
Workmen’s Compensation Board that 
widowed mother of deceased employee 
was only “partially dependent’, and 
not “totally dependent” on deceased 
employee, and that sister was not 
“totally dependent” within meaning of 
Workmen’s Compensation Act. 77 P.S. 
§ 561.—Rowbottom v. Wichleay Engi- 
neering Corporation, 20 A.2d 894, 145 
Pa.Super. 177. 
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Seo Byidence that healthy 
truck driver accidently struck his 
lower abdomen against iron tailboard 
of his truck, rupturing his urinary 
bladder, that he was in pain and in 
stooped position upon returning to 
his employer’s business, and that on 
following day he was operated on and 
died from peritonitis following rupture 
of bladder, required finding that death 
was result of “accident arising out of 
and in course of employment.’—Van 
Bodegon v. Standard Coated Products 
Corporation, 14 A.2d 760, 18 N.J.Mise. 
486. 
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D.C.N.Y. Where it appeared that for 
about nine years prior to April 7, 1937, 
compensation claimant was performing 
service as a scow captain, that for 
about seven years immediately preced- 
ing such date he had been in charge 
of a certain scow which usually car- 
ried a cargo of sand, that bulkhead of 
stern end of scow formed an outer 
wall of cabin which claimant occupied, 
that when sand was loaded water 
drained from sand and ran into claim- 
ant’s cabin so that cabin floor was wet 
for three or four hours after sand was 
loaded, evidence sustained determina- 
tiou of deputy commissioner that ad- 
vanced pulmonary tuberculosis and 
tuberculosis of the larynx from which 
claimant was suffering on April 7, 
1937, was not result of ‘accidental in- 
jury” “arising out of and in course 
of employment”. Longshoremen’s and 
Harbor Workers’ Compensation Act, §§ 
2(2), 3(a), 83 U.S.C.A. §§ 902(2), 903 
(a).—Chausse v. Lowe, 35 F.Supp. 1011. 

D.C.Wash. Wvidence sustained depu- 
ty commissioner’s finding that long- 
shoreman’s coronary thrombosis was 
not an injury “arising out of and in 


WORKMEN’S COMPENSATION ACTS 


course of employment” so as to be 
compensable under the Longshoremen’s 
and Harbor Workers’ Compensation 
Act. Longshoremen’s and Harbor 
Workers’ Compensation Act § 2(2), 33 
U.S.C.A. 902(2).—Trudenich y. Mar- 
shall, 34 F.Supp. 486. 

Ariz. Evidence sustained finding of 
Industrial Commission that alleged ac- 
cident sustained by employee of high- 
way department was not the contribut- 
ing cause of osteomyelitis from which 
employee was suffering, so as to en- 
title him to workmen’s compensation. 
—Knapp v. Highway Department, 104 
P.2d: 180. 

Ariz. Conflicting medical testimony 
on whether disability resulted from in- 
jury or from disease held to support 
award for temporary disability only.— 
Almanza v. Phelps Dodge Corporation, 
United Verde Branch, 112 P.2d 215. 

Cal. Commission’s finding that in- 
jury to clerk found in light well out- 
side of employer’s store from which 
clerk had fallen from window after he 
had become dizzy while in elevator, 
“arose out of the employment” was sup- 
ported by substantial evidence.—F. W. 
Woolworth Co. v. Industrial Accident 
Commission, 111 P.2d 313, prior opin- 
ion 103 P.2d 435. 

CaLApp. Conflicting testimony of 
medical experts as to whether injury 
received by assistant matron in hos- 
pital when bitten on right breast by 
an epileptic patient was a causative 
or precipitating factor of cancerous 
condition of assistant matron’s right 
breast furnished sufficient support for 
order of State Industrial Accident 
Board denying compensation.—Morris 
v. Industrial Accident Commission, 104 
P.2d 408. 

Cal.App. Evidence relating to cause 
of linotype operator’s disability ren- 
dering him incapable of continuing his 
work and to cause of his subsequent 
death was insufficient to establish that 
he incurred lead poisoning in course of 
his employment or that his employ- 
ment aggravated that disease. St.1937, 

284, § 4700.—O’Hare v. Industrial 
Accident Commission, 112 P.2d 915. 

Colo. Where it appeared that 12 to 
14 cars of broken rock was a reason- 
able quantity for two men to remove 
during an 8-hour shift, that deceased 
employee and another cleared away 
16 cars during first seven ‘hours of 
work, and that while deceased was at- 
tempting to lift a derailed car back on- 
to track he slumped over and shortly 
thereafter died, and circumstantial evi- 
dence and opinion evidence of qualified 
physician indicated that deceased’s 
death was result of acute dilation of 
heart brought on by overexertion, de- 
termination that death of deceased was 
occasioned by “accident” “arising out 
of and in course of his employment” 
was proper. ’35 C.S.A. ec. 97, § 280 et 


.seq.—Industrial Commission vy. McKen- 


na, 104 P.2d 458. 

Colo. Evidence sustained finding of 
Industrial Commission that claimant’s 
condition was not result of carbon 
monoxide poisoning but was result of 
spontaneous brain hemorrhage neither 
caused nor aggravated by his employ- 
ment and, therefore, justified an award 
denying compensation. ’35 C.S.A. ¢. 
97, § 280 et seq.—Skjoldahl v. Industri- 
al Commission, 113 P.2d 871. 

App.D.C. Evidence considered and 
held to be “substantial evidence” in 
support of compensation award on the- 
ory that injuries hastened death of 
diabetic employee who, about a year be- 
fore, had bruised his toe, which became 
infected, leaving a permanently un- 
healed stump after four amputations, 
notwithstanding testimony of absence 
of causal relation between injury and 
death.. D.C:Code,1929, T. 19, § 11, 33 
U.S.C.A. § 901 note; Longshoremen’s 
and Harbor Workers’ Compensation 
Act) 33 U.S'C.A., § 901 et ee at 
none Freres, Inc., v. Cardillo, 117 F.2d 
385 


App.D.C. Evidence supported deputy 
commissioner’s finding that relapse of 
an old tubercular condition suffered by 
bank teller and allegedly caused by 
standing at bank, talking to customers, 
and constant use of teller’s arm in 
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stamping stubs did not arise out of 
employment within the Longshoremen’s 
Compensation Act. Longshoremen’s 
and Harbor Workers’ Compensation 
Act, 33 U.S.C.A. § 901 et seq.; D.C. 
Code 1929,°2.19;-S§-1ly 22 ssn essen 
ei note.—Groom v. Cardillo, 119 F.2d 


Fia. Evidence warranted award of 
compensation to widow on ground that 
deceased employe suffered from hernia 
as result of an accident arising out of 
and in course of his employment, and 
that deceased died as result of an op= 
eration to correct the hernia, within five 
years after the accident. Acts 1935, ¢. 
17481, §§ 15(f), 16(a).—Dixie Laundry 
v. Wentzell, 200 So. 860. 

Ga.App. Evidence that city employee 
suffered from influenza and _ tonsillitis 
both before and after he sustained a 
sprained wrist and that injury resulted 
in permanent partial loss of use of 
hand sustained industrial board’s 
award of compensation. Code 1933, §§ 
114-109, 114-601 to 114-603.—Petty v. 


Mayor, ete., of College Park, 11 S.E. 
2d 246. 
Ga.App. Where evidence in record 


did not exclude every reasonable hy- 
pothesis except that claimant had sus- 
tained an accidental injury, claimant 
failed to carry the burden of proving 
accidental injury within Workmen’s 
Compensation Act and Superior Court 
erred in reversing the award of the 
Industrial Board denying compensation. 
Code 1933, § 114-101 et seq.—American 
Mut. Liability Ins. Co. v. Harden, 13 
S.H.2d 685. 

Ga.App. Evidence that apron of em- 
ployee caught in roller of spinning 
frame and jerked her against the frame, 
that she experienced a sharp pain in 
her side, that she had a miscarriage, 
and thereafter felt pain in region of 
right hip and leg and walked with a 
limp sustained finding that employee 
had suffered total disability as direct 
and proximate result of accidental in- 
jury.—Employers Liability Assur. Cor- 
poration v. Yates, 13 S.H.2d 718. 

Idaho. Evidence that able-bodied 
plumber, who had worked in cramped, 
strenuous position approximately four 
days, slipped while pulling sewer pipe 
in place and thereafter felt pain in leg, 
and that plumber, although preyious- 
ly suffering with arteriosclerosis, had 
suffered sudden impairment of circula- 
tion in leg due to position in which he 
was obliged to work, and that circula- 
tion in leg was so impaired below knee 
that gangrene resulted necessitating 
amputation warranted finding that. 
plumber was injured by compensable 
“accident arising out of and in the 
course of employment.’—Hamlin vy. 
University of Idaho, 104 P.2d 625. 

Idaho. In proceeding to recover 
compensation for employee’s death as 
alleged result of silicosis contracted 
while employed as miner, where there 
was no showing that emplover fur- 
nished, and employee used, dry drills 
prohibited by statute or that there 
was sudden “blowing up” due to lethal, 
latent or dormant tuberculosis or oth- 
erwise, Industrial Accident Board was 
justified in finding that death was 
caused by occupational disease, and 
hence not compensable under Work- 
men’s Compensation Act. Code 1932, 
§§ 43-1001, 43-1810; Laws 1939, e. 
161.—Foote y. Hecla Mining Co., 108 
P.2d 1030. 

ais \y bere prior to accident em- 
ployee was in healthy, robust condition, 
had been in employ of employer for 
15 years and for 3 years had lost no 


time from his work, but subsequent 
to accident he was weak, unable to 
walk without artificial aid, and de- 


veloped anemia and vomiting of pro- 
gressively increasing virulence, and in- 
juries received by employee were rec- 
ognized cause of cancer in region where 
employee’s cancer was located, evidence 
supported Industrial Commission’s de- 
cision that employee’s death resulted 
from his accidental injury and deci- 
sion should not have been disturbed.— 
Macon County Coal Co. y. Industrial 
Commission, 29 N.H.2d 87, 374 Ill. 219. 

Ill, Where brass moulder who had 
been employed in foundry was other- 


alleged accident, 
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wise entitled to compensation under 
Workmen’s Occupational Diseases Act 
on account of disablement from ad- 
vanced silicosis, the fact that evidence 
did not show that disease was con- 
tracted between date when act became 
effective and date when moulder was 
discharged from employment did not 
relieve employer from liability under 
the act. Smith-Hurd Stats. c. 48, §§ 
172.6, 172.23, 172.25, 172.34.—Central 
Pattern & Foundry Co. v. Industrial 


Oe aa 29 N.H.2d > 511, 374 Ill. 
300. 
Ill, Evidence as to location of toilet 


facilities near shanty in which coal 
miners ate lunch, and as to whether 
presence of coal miner between cars 
was to relieve himself in the perform- 
ance of an act of nature, was insuffi- 
cient, as a matter of law, to sustain 
finding of industrial commission that 
miner’s death when he was crushed be- 
tween the cars ‘‘arose out of employ- 
ment’, Smith-Hurd Stats. c. 48, § 138 
et seq.—Mt. Olive & Staunton Coal Co, 


-v. Industrial Commission, 80 N.EH.2d 32, 


374 Tl, 461. 

Ill. In proceeding to recover com- 
pensation under Workmen’s Occupa- 
tional Diseases Act for death of em- 
ployee from pulmonary’ tuberculosis, 
proof that hazards of employment, such 


‘as intermittent changes of temperature 


and breathing of sulphur dioxide gas, 
produced weakened physical condition 
and lowered resistance to germs, did 
not establish that tuberculosis origi- 
nated in such hazards and was rational 
consequence thereof, as required by 
such statute, to constitute ‘occupational 
disease”. Smith-Hurd Stats. c. 48, 
172.6.—_Stewart Warner Corporation v. 
Industrial Commission, 33 N.E.2d 196, 
376 Ill. 141. 

In proceeding to recover compensa- 
tion under Workmen’s Occupational 


_ Diseases Act for death of employee from 


pulmonary tuberculosis, physician’s tes- 
timony that sulphur dioxide, breathed 
by deceased in course of his employ- 
ment as refrigerator tester, would not 
cause tuberculosis, but would cause an 


activation and, in presence of high tem- 


perature and moisture of nose and 
throat, tends to change to_ sulphuric 
acid, which would cause damage to 
lung tissues and help germs therein 
become active, did not show that de- 
ceased was poisoned or had ‘‘occupa- 
tional disease.’’ Smith-Hurd Stats. ec. 
48, § 172.6.—Stewart Warner Corpora- 
tion v. Industrial Commission, 33 N.B. 
2d 196, 376 Ill. 141. 

dul. The mere fact that clerk em- 
ployed by board of election commission- 
ers, who was not required to and did 
not travel over any other surface, or one 
more likely to cause injury, than the 
surface regularly used by the general 
public, may have sustained a blister 
while canvassing some sections of the 


‘city of Chicago was not decisive of 


right of clerk’s widow to receive com- 
pensation for clerk’s death resulting 
trom lobar pneumonia complicated by 
infected bruise on right foot, and in 
absence of evidence showing a causal 
connection between employment and 
widow was not en- 
titled to an award. Smith-Hurd Stats. 
ce, 48, § 138 et seq.—City of Chicago 
vy. Industrial Commission, 33 N.E.2d 
428, 376 Ill. 207. 

Ind, Evidence did not support the 
conclusion of the Industrial Board 
that the disability of a tool hardener 
who worked at three furnaces, one of 


which was equipped with gas which 


burned continuously while furnace was 
in operation for the purpose of pro- 
ducing carbon monoxide for treating 
metal, was not due to an occupational 
disease arising out of and in the course 
of employment. Burns’ Ann.St. § 40- 
2201 et seq.cLoucks vy. Diamond Chain 
& Manufacturing Co., 32 N.E.2d 308. 

In proceeding for compensation for 
an occupational disease by tool harden- 
er who worked at three furnaces, one 
of which was equipped with gas, which 
burned continuously while furnace was 
in Operation for purpose of producing 
carbon monoxide for treating metal, 
evidence of tests made to discover car- 
bon monoxide was of no substantial 
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value where at time tests were made, 
only furnaces covered by hood were 
producing carbon monoxide, and heavy 
duty furnace, which was unhooded and 
produced carbon monoxide continuous- 
ly when employee was working, was 
not using gas, and there was not con- 
tinuous operation of furnaces on a pro- 
duction basis. Burns’ Ann.St. § 40- 
2201 et seq.—Loucks vy. Diamond Chain 
& Manufacturing Co., 32 N.W.2d 308. 
Ind.App. Eyidencé that cyst removed 
from leg of moulder in foundry was 
not produced by bumping of moulder’s 
leg on flask handle, and that the bump- 
ing of leg did not aggravate an exist- 
ing condition so as to cause the cyst 
and disability, sustained Industrial 
Board’s denial of compensation on 
ground disability was not result of ac- 
cidental injury ‘“‘arising out of and in 
course of employment’’.—Heider y. Cen- 
tral Foundry Co., 29 N.H.2d 321. 
Ind.App. In compensation proceed- 
ing for death of taxicab driver who 
fell into an unguarded automobile 
grease pit at employer’s. substation, 
where taxicab driver was waiting to 
receive orders from employer’s dispatch- 
er, when taxicab driver was on his 
way to use toilet in rear of substation, 
evidence sustained finding of Industrial 
Board that taxicab driver met his 
death by reason of an accident “arising 
out of and in course of employment” 
within meaning of the Compensation 
Act. Burns’ Ann.St.1933, § 40-1201 et 
pay eras Cab y. Ziegner, 29 N.EH.2d 


Ind.App. Evidence sustained award 
of industrial board denying compensa- 
tion under the Occupational Diseases 
Act, on ground that employee’s disa- 
bility did not result from an occupa- 
tional disease arising out of and in 
the course of his employment. Laws 
1937, c. 69, § 20(f).—Loucks v. Dia- 
mond Chain & Mfg. Co., 29 N.E.2d 791. 

Ind.App. Evidence that claimant, 
who was employed as riveter’s helper, 
suffered Dupuytren’s contraction, as 
result of palms of claimant’s hands 
being subjected to series of traumatic 
concussions over period of years while 
claimant, in course of employment, 
held dolly bar against rivets driven 
by air hammer, and that claimant prob- 
ably had a pre-existing physical con- 
dition which was aggravated by blows 
on hands, warranted finding that claim- 
ant’s disability caused by fingers being 
in fixed contracted position was result 
vf an ‘accident’? within compensation 
act, although claimant could point to 
no particular date nor blow which pro- 
duced injury. Burns’ Ann.St.1940, vol. 
8, §§ 40-1201 et seq., 40-1701.—Ameri- 
can Maize Products Co. v. Nichiporchik, 
29 N.H.2d 801. 


Ind.App. In proceeding under the 
Workmen’s Occupational Disease Act to 
recover compensation for disability 
from bronchiectasis allegedly “arising 
out of and in the course of employ- 
ment” in the heat treat department of 
automobile factory, evicence estab- 
lished that employee’s condition arose 
out of employment rather than from 
prior attack of influenza. Acts 1937, 
c. 69.—Hirst vy. Chevrolet Muncie Di- 
vision of General Motors Corporation, 
33 N.E.2d 778. 
iowa. Evidence, consisting of con- 
flicting medical testimony, supported 
finding of industrial commissioner that 
knee injury sustained by employee in 
course of his employment and its sub- 
sequent treatment contributed to and 
hastened employee’s death by aggra- 
vating and accelerating sclerotic condi- 
tion of left coronary arterial system of 
employee, so that employee’s death 
Was compensable.—Lindeken y. Low- 
den, 295 N.W. 112. 

Iowa. Evidence justified award of 
compensation on ground that work- 
man’s death from coronary occlusion 
arose out of workman’s employment. 
Code 1939, § 1453, subd. 4.—Quyon y. 
Swift & Co., 295 N.W. 185. 

Evidence held to authorize finding 
that coronary occlusion resulted from 
workman’s exertion, making death 
compensable. Code 1939, § 1453, subd. 
teaeayon vy. Swift & Co. 295 N.W. 
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Iowa. Evidence warranted finding 


‘that workman’s death resulted from 


and was proximately caused by fall on 
ground that fall materially aggravated 
and accelerated a pre-existing physical 
condition that caused death sooner 
than death otherwise would have oc- 
curred,—Sinclair v. McDonald, 296 N. 
W. 362. 

Ky. 
Workmen’s Compensation Board that 
employee’s death did not result from 
an accident “arising out of and in 
course of employment” to any extent, 
but that his death was the result of a 
diseased heart. Ky.St. § 4880 et rab 
Fannin y. American Rolling Mill Co., 
144 S.W.2d 228, 284 Ky. 188. 

Ky. Where automobile salesman was 
using his employer’s demonstrator and 
had had a conference with a prospec- 
tive buyer, but thereafter accompanied 
by others stopped at dance hall evi- 
dence sustained decision of compensa- 
tion board awarding compensation to 
widow and infant daughter of the 
salesman who was killed in automobile 
accident while returning to his home 
city, on theory that the accident ‘arose 
out of and in course of the employ- 
ment’, Ky.St. § 4880.—Mason-Waller 
Motor Co. v. Holeman, 144 S.W.2d 796, 
284 Ky. 374, 

Ky. In proceeding to recover com- 
pensation under Workmen’s Compensa- 
tion Act for employee’s death, testi- 
mony of physicians and others held 
sufficient to sustain findings of referee, 
compensation board, and circuit court 


that liver and gall-bladder cancers, 
from which deceased died, were at- 
tributable to electric shock econstitut- 


ing “accident arising out of and in 
the course of his employment”, so as 
to require affirmance of judgment con- 
firming board’s award of compensation. 
Ky.St. §§ 4880, 4935.—City of Owens- 
bore v. Day, 145 S.W.2d 856, 284 Ky. 

Ky. Evidence warranted Workmen’s 
Compensation Board's denial of com- 
pensation to night watchman in garage 
on ground that breathing of fumes 
from oils and paints was not “proxi- 
mate cause” of night watchman’s 
asthma, and that the asthma was not 
an injury “arising out of and in course 
of employment”. Ky.St. § 4880 et seq. 


—Department of Highways y. Giles, 
146 S.W.2d 37,284 Ky. 846. 
Ky. Evidence, excluding hearsay 


evidence, was sufficient to support find- 
ing of compensation board that em- 
ployee sustained an injury while help- 
ing his woods foreman turn a log with 
a canthook when foreman suddenly re- 
leased his hold on log and allowed it 
to roll over employee, so as to support 
award of _compensation.—Hardwood 
Sales Co. v. Meeks, 151 S.W.2d 406, 286 
Ky. 500. 

Evidence that employee was able to 
go coon hunting and actually worked 
at intermittent times for seven weeks 
after alleged injury to his back was 
not conclusive proof that injury did 
not occur, so as to justify setting aside 
finding of compensation board granting 
employee an award on basis of 15 per 
cent. partial permanent disability.— 
Hardwood Sales Co. v. Meeks, 151 S.W. 
2d 406, 286 Ky. 500. 

Ky. Evidence justified denial of 
compensation for impairment of eye- 
Sight allegedly caused by particles of 
coal entering claimant’s eye while 
claimant, who had been treated for 
syphilis, was working for a collieries 
corporation on ground that claimant’s 
condition was not result of an “acei- 


dent” but wholly of disease and that it | 


had not been aggravated by an injury. 
Ky.St. § 4880.—Sexton v. Elkhorn Col- 


lieries Corporation, 151 S.W.2da 3 
286 Ky. 499. bist: 
La. Evidence justified denial of com- 


pensation on ground that heart disease 
of laborer was not the result of an 
accident.—Nickelberry v. Ritchie Gro- 
cer Co., 200 So, 330, 196 La, 1011, af- 
firming 199 So. 415. 

La.App. Evidence justified denial of 
compensation to claimant employed, as 
helper in defendant’s camp on ground 
that claimant did not have an accident 
and did not injure himself while in de- 


Evidence sustained finding of | 
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fendant’s 
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La.App. 


employ.—Nicholas v. Texas 
Oy oles 


In workmen’s compensation 
case, where medical testimony as to 
elaimant’s condition as being either a 
slight inguinal hernia or an abnormal 
right inguinal ring was conflicting, and 
elaimant’s testimony as to alleged ae- 
cident while lifting pipe with coem- 
ployee was contradicted by coemployee 
and was not corroborated by any evi- 
dence as to the actual alleged accident 
or claimant’s reactions thereafter, evi- 
dence did not establish with necessary 
legal certainty that there was any 
causal connection between claimant’s 
employment and his compensable in- 


jury, if any.—Vallery v. Helis, 199 
So. 199. 
La.App. Evidence’ disclosing that 


employee was suffering from disease 
ef heart which caused severe distress 
with shortening of breath when heavy 
work was performed, but that there 
was no sudden breakdown of any or- 
gan or organs precipitating disability, 
did not establish that employee’s dis- 
ability was due to an “accident” within 
Employers’ Liability Act, and did not 
establish right to workmen’s compen- 
sation. Act No. 20 of 1914.—Nickel- 
berry v. Ritchie Grocer Co., 199 So. 
415, affirmed 200 So. 330, 196 La. 1011. 

La.App. Evidence was insufficient to 
justify an award of compensation on 
ground that inguinal hernia was the 
result of an accident sustained by fore- 
man in charge of crew disinterring a 
pipe line. Act No. 20 of 1914.—Bur- 
rough v. Louisiana Iron & Supply Co., 
199 So. 445. 

La.App. Evidence was insufiicient to 
establish that foot injury produced 
traumatic hysteria which would en- 
title oil field ‘“roughneck’’ to recover 
total disability benefits. Act No. 20 
of 1914.—Stanford v. Long & Wolfe, 
199 So. 608. 

La.App. In suit to recover compensa- 
tion for total and permanent disability 
on account of a hernia allegedly pro- 
duced by injury received while em- 
ployee was working for defendant em- 
ployer, evidence was insufficient to show 
that the employee suffered an accidental 
injury which produced his hernia while 
working for defendant employer.— 
eee v. Bethlehem Steel Co., 200 So. 

La.App. Evidence warranted  con- 
clusion that employee suffered an ac- 
cident while in the course of his em- 
ployment while lifting heavy articles 
resulting in a hernia, and that em- 
ployee suffered no ill effects from op- 
eration to correct the hernia, and 
granting plaintiff compensation during 
period when he was disabled by ‘hernia. 
Act No. 20 of 1914, as amended.—Betz 
y. American Bitumuls Co., 1 So.2d 416. 


La.App. Evidence was sufficient to 
prove to a legai certainty that claim- 
ant sustained an accident while em- 
ployed as a carpenter as a result of 
which he suffered injury to back, total- 
ly disabling him from engaging in car- 
pentry, and was entitled to compensa- 
tion.—Sumrall v. E. I. Du Pont De 
Nemours & Co., 1 So0.2d 430. 

La.App. In action to recover work- 
men’s compensation, plaintiff failed to 
show by a preponderance of the evi- 
dence that present disability was 
causally connected with injury received 
while working for defendant.—Parham 
a Southern Kraft Corporation, 2 So.2d 


La.App. In railroad section repair- 
man’s action against railroad for dam- 
ages under Federal Employers’ Liabil- 
ity Act or, in alternative, for work- 
men’s compensation for injuries alleg- 
edly sustained’ when heavy hammer 
with which repairman was driving a 
erosstie under rails deflected from de- 
fective portion of tie and struck repair- 
man’s leg, evidence warranted denial of 
recovery on ground that repairman, 
who had syphilis, failed to show that 


his condition was due to injury by 
hammer. Federal Employers’ Liability 
Act § AN 45 US. CAL § 61 “Act La. 


No. 20 of 1914.—James v. Chicago, R. 
I. & P. R. Co., 2 So.2d 514. 

La.App. Evidence was insufficient to 
establish that employee sustained a 


/ 
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hernia when he was forced to catch 
heavy pipe to avoid being struck by 
pipe as it swung against him after roll- 
ing backward while being moved, so as 
to be entitled to compensation for her- 
nia, where it appeared that employee 
had previously had a hernia and was 
operated on, so that he knew symptoms 
of hernia, and that he continued for 
some time to do heavy work without 
letting anyone know he had been hurt. 
Act No. 20 of 1914, as amended.—Boy- 
Bia v. We Hope Gas & Oil Co., 2 So.2d 


La.App. Evidence warranted award 


of compensation on ground that claim- 


ant employed bv highway commission 
as result of lifting a metal culvert sus- 
tained an incomplete hernia disabling 
the claimant from performing any hard 
manual labor. Act No. 20 of 1914 as 
amended.—Long yv. Louisiana Highway 
Commission, 2 So.2d 683. 

App. Evidence relating to bead- 
aches, fever, and sinus trouble from 
which employee suffered after fracture 
of his nose, which was struck by a 
crank which he was using in scope of 
his employment, established causal con- 
nection between accident and  em- 
ployee’s disability.. Act No. 20 of 1914. 
—Delafield v. Maples, 2 So.2d 704. 

La.App. In suit for workmen’s com- 
pensation, evidence sustained judgment 
that although employee may have 
sprained or bruised wrist in fall while 
working for employer, it was not of 
such a nature as to aggravate old frac- 
ture found to exist in his wrist, and 
that the employee had been paid full 
compensation uy employer for injury.— 
Sanders y. Swift & Co., 3 So.2d 193. 

La.App. Evidence did not establish 
that eyesight of injured employee was 
more than slightly impaired, or that 
employee was disabled from perform- 
ing the type of work he was doing at 
time of accident or similar work, or 
that slight impairment of eyesight was 
direct result of: accident and injury.— 
Guillory vy. Union Sulphur Co., 3 So.2d 
197. 

La.App. Wvidence required rejection 
of claim for compensation for perma- 
nent impairment of claimant’s vision 
in one eye, as alleged result of accident 
in which a particle of glass struck eye 
while claimant was loading empty bot- 
tles on employer’s truck, on ground 
that impairment, if any, of vision was 
not due to accident.—Jackson v. Star 
Bottling Works, 3 So.2d 564. 

La.App. Where there was no posi- 
tive evidence contradicting mill work- 
er’s testimony that while lifting heavy 
timbers in mill he sustained a hernia, 
and it was undisputed that at the time 
accident allegedly occurred claimant 
asked hig brother to take his place at 
the heavy work while he @cid lighter 
tasks, such evidence together with evi- 
dence that claimant was a strong man 
and that immediately prior to com- 
mencing work at the mill was engaged 
in the hard labor of felling trees and 
that at such time he showed no signs 
of suffering from a hernia, was sufli- 
cient to sustain judgment awarding 
workmen’s compensation for disability, 
—Hardy v. Wyatt Lumber Co., 3 So. 
2d 607. 

Mass. Evidence, including testimony 
of physicians, warranted finding of In- 
dustrial Board that there was a causal 
relation between injuries sustained by 
employee, who suffered three distinct 
injuries to his back within period of 
coverage of different insurers, during 
coverage of later insurer, and em- 
ployee’s subsequent total] disability, so 
as to require later insurer to pay com- 
pensation.—Borstel’s Case, 29 N.H.2d 
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Mass. Evidence that laster of shoes, 
after lasting two cases of 36 pairs 
each, felt a sharp pain while pounding 
and dropped the hammer, that pain 
and stiffness in hands, wrists and 
arms began about two years before 
such occurrence, and medical testimony 
that incapacity was not due to any 
specifie trauma, but rather to continued 
use of wrists and hands in pulling 
material used in occupation as laster 
over long period of time, warranted 
finding that laster did not suffer a 


Act. G.L.(Ter. 


§ 929 
“personal injury” within Compensation 


: d.) c. 152, § 26.—Bele- 
ite Case, 31 N.E.2d 4, 307 Mass. 


Mich, Evidence supported finding 
that employee, employed by steel com- 
pany as a sand mixer, suffered a 
hernia as a result of and while bail- 
ing slush from a well with five-gallon 
pail on the end of a pole, which work 
was within scope of employment, and 
that such disability was of recent 
origin, so as to be compensable under 


occupational disease amendment to 
Wworkmen’s compensation law. Pub. 
Acts 1937, No.. 61, § 2, subd, 23.— 


Brozozowski v. Swedish Crucible Steel 
Co., 298 N.W. 485, 298 Mich, 146. 

Minn. Evidence that 5/7 year old 
creamery employee who some 23 years 
prior to accident had suffered a severe 
injury to a knee which sometimes 
would lock and give him pain, and 
who had been treated for high blood 
pressure, in proceeding to test a sraall 
sample of cream fell and struck his 
head against a projecting leg of an 
adding machine in office and died 25 
minutes after his fall, sustained finding 
of Industrial Commission that employee 
sustained a compensable ‘‘accidental 
injury arising in course of employ- 
ment” as against contention that death 
was caused by heart failure.—Stenber 
v. Raymond Co-op. Creamery Co., 29 
N.W. 498. 

Minn. Evidence sustained finding 
that city’s employee, employed _ to 
sprinkle the greens on city’s golf course 
in city park, received injuries “arising 
out of and in course of employment” 
within meaning of the Compensation 
Act when he was struck by automobile 
while crossing boulevard during half 
hour given to him for his lunch as he 
was going from pavilion, where he 
usually ate his lunch and where he had 
just eaten his lunch on that particular 
day, to toilet located on the other side 
of the boulevard, Mason’s Minn.S8t. 
1927, § 4326(j).—Sudeith v. City of St. 
Paul, 298 N.W. 46. 

Minn. Evidence sustained Industrial 
Commission’s finding that compensa- 
tion claimant’s injury sustained in fall 
aggravated his prior arthritic condition 
for a period of 52 weeks.—Johnson y. 
Inter-State Iron Co., 299 N.W. 1. 

Minn. Hvidence that fireman “on the 
run” climbed stairs of burning build- 
ing, carrying three tarpaulins which 
weighed from 22 to 27 pounds, that on 
reaching the fourth floor he felt weak 
and unable to get his breath and ex- 
perienced the sensation of pounding — 
heart and a Gizzy feeling, and that it. 
was unusual for fireman to carry tar- 
paulins such a great number of steps, 
and testimony of medical expert. that 
added strain caused damage to heart 
muscles, sustained a finding of “acci- 
dental injury” within meaning of the 
compensation act. Mason’s Minn.St. 
1927, § 4326(h).—Brown v. Minneapolis 
Board of Fire Underwriters, 299 N. 
WwW. 14. 

Mo. TFEvidence held sufficient to sup- 
port Workmen’s Compensation Com- 
mission’s finding that traveling sales- 
man, fatally injured when automobile 
driven by him struck a tree after he 
and woman companion started back to 
city from point at which they parked 
automobile beside country road, had 
deviated from his employment and had 
not resumed such employment at time 
of accident, so as to bar recovery of 
compensation under Workmen’s Com- 
pensation Act for his death.—Weaver 
Yair wack Pharmacal Co., 149 S.W.2d 


Mo.App. Evidence sustained finding 
of Workmen’s Compensation Commis- 
sion that condition resulting in em- 
ployee’s death was neither caused nor 
aggravated by accident arising out of 
and in the course of employment, or 
by an occupational disease occurring 
as result of his employment.—Lewis 
y. Champ Spring Co., 145 S.W.2d 758. 

Mo.App. Evidence required reversal 
of judgment affirming an award of the 
Workmen’s Compensation Commission 
denying compensation particularly 
where commission improperly ruled 
case on theory that to warrant an 


mink 
§ 3301, 3305(b), pp. 8232, 82 
eo eee Co., 
o.App. In proceeding under Work- 
n’s Compensation Act to recover com- 
nsation for employee’s death, medi- 
eal testimony held sufficient to sup- 
port Workmen’s Compensation Com- 

nission’s finding that attack of deliri- 
im tremens, resulting in_employee’s 
ath, was not precipitated by ‘“acci- 
ntal injury arising out of and in the 
urse of his employment’, but re- 
ted independently of such employ- 
. Rey.St.1939, §§ 3689-3766, Mo.St. 
§§ 3299-3376, pp. 8229-8294.— 
co Anheuser-Busch, Ine., 153 

821, 


‘bance necessitating operation on 
eh employee and that such opera- 
1 SO weakened him as to induce on- 
ight of broncho-pneumonia, which 
used his death, Industrial Accident 
) 1 was justified in finding that 
( was no connection between his 
al abscess condition and ultimate 
e of his death.—Nigretto v. Indus- 
Accident Fund, 106 P.2d 178. 
proceeding to recover compensa- 
under Workmen’s Compensation 
t for employee’s accidental death, 
evidence held not to establish plaintiff's 
claim that accident resulted in broken 
rib which caused broncho-pneumonia 
from which he died.—Nigretto v. In- 
dustrial Accident Fund, 106 P.2d 178. 


nary thrombosis which was alleged- 
aggravated when lineman caught 


.8t.1929, § 48-101 et seq.—Schir- 
vy. Cedar County Farmers Tele- 
e Co., 296 N.W. 875. 
J.Sup. Petitioner seeking to prove 
pensable accident must show that 
e employment was one of the con- 
tributing causes without which the ac- 
-eident could not have happened and 
the proof must support the basis for 
if ational inference that the acci- 
e aused the injuries or death, and 
not sufficient to prove that the 
y or death ‘‘could have been’’ the 
Bult of an accident.—Calicchio v. Jer- 
y City Stock Yards Co., 14 A.2d 465, 
N.J.L. 112, dismissing certiorari 
\.2d 438, 17 N.J.Misc. 16. 
Sup. Evidence sustained finding 
wound received by stock yard 
ee when he ran a rusty nail 
_ hand proximately 
2 phigus and that death from such 
_ dis ase was compensable as the result 
an accident “arising out of and in 
e course of employment.”—Calicchio 
v. Jersey City Stock Yards Co., 14 A. 
2d 465, 125 N.J.L. 112, dismissing cer- 
_tiorari 3 A.2d 438, 17 N.J.Mise. 16. 


N.J.Sup. Evidence established that 
compensation claimant who, while en- 
gaged in repairing employer’s ma- 
chines, was struck on the left side by a 
piece of metal weighing between 100 
and 150 pounds, was suffering from a 
' _ permanent ailment of the left kidney, 

and that such ailment justified a com- 
pensation award on ground of an acci- 
dent “arising out of and in course of 
employment,” N.J.S.A. 34:15-1 et seq. 
—T. Shriver & Co. v. Court of Common 
Pleas, 17 A.2d 55, 125 N.J.L. 585. 


= N.J.Sup. In proceeding to recover 
compensation under Workmen’s Com- 
pensation Act for loss of eye by apart- 
ment house janitor as alleged result of 
accidentally splashing some washing 
powder into such eye while washing 
down apartment house stairs, medical 
witnesses’ testimony held sufficient to 
establish causal relation between such 
accident and loss of eye.—McCadden 
v. West End Building & Loan Ass’n, 


¥ 


‘% 


certiorari 13 A.2d 665 


vee 


N.J.Sup. Under para 


payment for hernia, a nontraumatic 


hernia is not compensable unless there 


is conclusive proof of five requirements 
stipulated in the paragraph. N.J.S.A. 
34:15-12.—Di Mieri v. Metafield, Inc., 
20 A.2d 39, 126 N.J.L. 484. 

Under paragraph of compensation act 
requiring “conclusive proof” of certain 
things in order to render nontraumatic 
hernia compensable, such a hernia is 
compensable if the fact finder after 
hearing testimony in support of claim 
and contrasting and weighing it with 
that produced to rebut it is clearly of 
view that claim has been sustained by 
evidence that is convincing in charac- 
ter. N.J.S.A. 34:15-12.—Di Mfleri_ v. 
Vp EP Inc., 20 A.2d 39, 126 N.J.L. 

Under paragraph of compensation act 
requiring “conclusive proof” of five pre- 
requisites in order to render nontrau- 
matic hernia compensable, claimant 
must prove that hernia is immediate re- 
sult of a sudden effort or strain and 
the proof must be such as will reasona- 
bly negative inference or conclusion 
that it was congenital or of slow de- 
velopment or caused by disease rather 
than by untoward incident, but the 
proof need not be uncontradicted. N. 
J.S.A. 34:15-12.—Di Mieri v. Metafield, 
Inc., 20 A.2d 39, 126 N.J.L. 484. 

Evidence sustained judgment award- 
ing compensation for nontraumatic 
hernia on ground that there was “‘con- 
clusive proof” of the five statutory pre- 
requisites in order to entitle the claim- 
ant to an award, including proof that 
the descent of the hernia immediately 
followed the cause. N.J.S.A, 34:15-12,— 
Di Mieri v. Metafield, Inc., 20 A.2d 39, 
126 N.J.L, 484. 


N.J.Sup. Evidence sustained judg- 
ment awarding compensation for non- 
traumatic hernia on ground that there 
was “‘conclusive proof” of the five statu- 
tory prerequisites in order to entitle the 
claimant to an award, including proof 
that the descent of the hernia immedi- 
ately followed the cause. N.J.S.A. 34: 
15-12.—Di Mieri y. Metafield, Inc., 20 
A.2d 39, 126 N.J.L. 484. 

N.J.Sup. In proceeding for compen- 
sation for death of city fireman, evi- 
dence established that death resulted 
from condition following infection of 
prostate gland at hospital following 
necessary treatment for injuries fire- 
man had received in course of employ- 
ment. N.J.S.A. 34:15-1 et seq.—City 
of Paterson v. Smith, 20 A.2d 323, 126 
N.J.L. 571, 

N.J.Sup. Evidence was sufficient to 
prove conclusively that claimant suf- 
fered a nontraumatic inguinal hernia, 
and to satisfy statutory requirements 
necessary to render such hernia com- 
pensable. N.J.S.A. 34:15-12, subd, x.— 
Rugg v. Driwood Corporation, 20 A.2d 
365, 126 N.J.L. 566, affirming 15 A.2d 
95, 18 N.J.Mise. 529. 


N.J.Sup. That accident in employ- 
ment aggravated a pre-existing condi- 
tion need not be proven to a certainty 
to entitle claimant to compensation, 
and fact that accident was followed by 
complete disability is entitled to great 
weight.—Davis v. Lotz, 20 A.2d 602, 
126 N.J.L. 615. 

N.J.Sup. Evidence warranted an 
award of compensation on ground that 
claimant was afflicted with multiple 
sclerosis and was totally and perma- 
nently disabled as the result of an ac- 
cident which, if not the sole contribut- 
ing cause to condition of the claimant, 
was at least an aggravation of a pre- 
existing condition—Davis v. Lotz, 20 
A.2d 602, 126 N.J.L. 615. 

N.J.Sup. In proceeding to recover 
workmen’s compensation for death of 
gas fitter, evidence did not establish 
by a preponderance of probabilities that 
death was caused by. ante mortem 
thrombosis as alleged by employer.— 
Pierce v. Jersey Cent. Power & Light 
Co. n2 AL2d Sil 2 ON edi due aie 

N.J.Sup. Evidence sustained finding 
that claimant, a 49-year-old woman 
employed with husband as a resident 


aph steeek 
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324, 127 N.J.L. 49. ‘ 

N.J.Com.Pl. In compensation pro- 
ceeding, the court must decide in favor 
of party on whose side weight of evi- 


dence preponderates, and according to — ; 


reasonable probability of truth, and 
other possible or probable causes for 
an alleged accidental injury do_ not 
have to be excluded beyond doubt.— 
Bobertz v. Hillside Tp., 14 A.2d 495, 
18 N.J.Mise. 399, reversing determina- 
tion, 9 A.2d 689, 17 N.J.Mise. 396, af- 
firmed 15 A.2d 796, 125 N.J.L. 321. 
N.J.Com.Pl. Evidence established 
that a township sewer inspector suf- 
fered a compensable “accident” when 
he slipped in manhole and sewage ma- 
terial went into his face and mouth, re- 
sulting in typhoid, and that accident 
“arose out of and in course of employ- 
ment” of inspector.—Bobertz v. Hill- 
side Tp., 14°A.2d 495, 18 N.J.Mise. 399)" 


reversing determination 9 A.2d 689, 17 | 


N.J.Mise. 396, affirmed 15 A.2d 796, 
125 N.J da 324. 
N.J.Com.Pl. Wvidence of compensa- 


tion claimant that while engaged in 
repairing roof during time temperature 
ranged from 75 degrees to 90 degrees, 
he felt light headed and sick to his 
stomach, and that therefore he quit 
work, and that about two hours later 
he had lost the use of his right arm 
and leg, 
“heat prostration” or an “accident” 
“arising out of and in course of em- 
ployment,” within meaning of compen- 
sation act, causing cerebral thrombosis, 
which resulted in paralysis. 


34:15-1 et seq.—Barthelemy v. Macy 
vide. Co., 18 A.2d 407, 19 N.J.Mise. 


N.J.Dept.Labor. Evidence was insuf-. 
ficient to warrant an award of com- 
pensation for death of an employee 
following an operation for acute ap- 
pendicitis on ground that back injury 
sustained in accident arising out of 
and in course. of employment con- 


‘tributed either directly or indirectly to 


employee’s death.—Jefferson y. Kara- 
son Co., 14 A.2d 513, 18 N.J.Mise. 475. 

N.J.Dept.Labor. Evidence warranted 
finding that back injury sustained by 
employee in accident arising out of 
and in course of employment did not 
directly cause or aggravate existing 
diabetic, heart and neurological condi- 
tion of employee so as to justify an 
award of compensation therefor.—Glen 
v. M. Rosenbaum & Son, 14 A.2d 519, 
18 N.J.Mise. 481. 

N.J.Dept.Labor. Evidence warranted 
finding that employee’s death from hy- 
pertensive cardio vascular’ disease 
based on luetic aortitis was the result 
of injuries incurred in an accident aris- 
ing out of and in course of his em- 
ployment some 4% months prior to 
death.—Moran v. McKim, 14 A.2d 787, 
18 N.J.Mise. 498. : 

N.J.Dept.Labor. In proceeding to re- 
cover compensation under Workmen’s 
Compensation Act for injury to peti- 
tioner’s hand, which was burned while 
he slept near furnace in basement of 
respondent’s office building, evidence 
held not to warrant finding that acci- 
dent arose out of and in course of pe- 
titioner’s employment.—Nicholson  y, 
Pier aber es: 15 A.2d 62, 18 N.J.Misc. ° 


N.J.Dept.Labor, Evidence warranted 
finding that employee suffered a com- 
pensable non-traumatie right inguinal 
hernia arising out of and in course of 
his employment.—Rugg v. Driwood 
POEDOTaLON, 15 A.2d 95, 18 N.J.Mise. 


N.J.Dept.Labor. Workmen’s compen- 
sation claimant failed to sustain bur- 
den of proving that he suffered a com- 
pensable accident which revived a back 
injury previously sustained.—Marino 
v. Ideal Plating & Polishing Co., 15 
A.2d 448, 18 N.J.Mise. 577. ' 

N.J.Dept.Labor. In proceeding by 
earpenter to recover compensation for 


eye injury suffered when carpenter was 


§ 
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struck in eye by piece of wood, evi- 
dence sustained finding that carpenter 
suffered a 100 per cent. loss of useful- 
ness of left eye as a result of eye in- 
jury, as against claim that blindness 
resulted from a chronic vascular dis- 
ease.—Krov yv. Centaur Const. Co., 15 
A.2d 619, 18 N.J.Mise. 593, 

N.J.Dept.Labor. Compensation claim- 
ant’s burden of proving that employee’s 
death resulted from accident arising out 
of and in course of employment is not 
sustained unless the evidence “prepon- 
derates” in favor of the tendered hy- 
pothesis, that is, it is required to be 
a probable or more probable hypothesis 
with reference to the possibility of oth- 
er hypotheses.—Sulmonetti y. American 
Cyanamid Co., 16 A.2d 465, 18 N.J. 
Mise. 693. 

Proof of disability or death overtak- 
ing a workman at his work is insuffi- 
cient in and of itself to constitute an 
“accident” within compensation  stat- 
utes since an “accident” cannot be in- 
ferred simply from the injury or death. 
—Sulmonetti v. American Cyanamid 
Co., 16 A.2d 465, 18 N.J.Mise. 693. 

N.J.Dept.Labor. The burden of 
showing that employee’s death was 
caused by an accident arising out of 
and in course of his employment is not 
discharged if the evidence is as con- 
sistent with theory that death was due 
to natural causes as that it was due 
to an accideut since an award of com- 
pensation cannot rest upon imagination, 
surmise, or conjecture or upon a choice 
between two views equally compatible 
with evidence—Sulmonetti v. American 
Cyanamid Co., 16 A.2d 465, 18 N.J. 
Mise. 693. 

Compensation claimant’s burden of 
proving that employee’s death resulted 
from accident atreen out of and in 
eourse of employment is not sustained 
unless the evidence ‘“‘preponderates” in 
favor of the tendered hypothesis, that 
is, it is required to be a probable or 
more probable hypothesis with refer- 
ence to the possibility of other hypo- 
theses.—Sulmonetti vy. American Cyana- 
mid Co., 16 A.2d 465, 18 N.J.Mise. 693. 

N.J.Dept.Labor. Evidence was not 
sufficient to warrant award of compen- 
sation to widow and children on 
ground that employee’s death from 
eerebral hemorrhage following a crani- 
otomy performed by a physician was 
the result of the injuries arising out 
of and in the course of employment. 
N.J.S.A. 34:15-13.—Sulmonetti v, Amer- 
ican Cyanamid Co., 16 A.2d 465, 18 N. 
J-Misc. 693. 

N.J.Dept.Labor. Evidence relating 
to cause of employee’s death was in- 
sufficient to establish any causal con- 
nection between inhaling of sulphur 
dioxide in course of employment on 
October 7, 1937, and employee’s death 
from tubercular meningitis on April 
26, 1940. N.J.S.A. 34:15-1 et _ seq.— 
Johnson vy. H. Gasner, Inc., 17 A.2d 
82, 19 N.J.Mise. 42. 

N.J.Dept.Labor. Hvidence of cough- 
ing by employee, who complained of 
throat irritation after inhaling of sul- 
phur dioxide in course of employment, 
and of admissions of medical experts 
of possibility that a tracheitis might 
have been caused by sulphur dioxide, 
established employee’s right to award 
for permanent disability amounting to 
25 per cent. of total—Johnson y. H. 
Gasner, Inc., 17 A.2d 84, 19 N.J.Misc. 
46. 
N.J.Dept:Labor. Evidence that death 
of employee of automobile company 
from heart failure while pushing auto- 
mobile would not have occurred at the 
time, date and place at which it did 
occur had it not been for exertion in 
moving automobile, although employee 
had a pre-existing bad heart condition, 
established that employee’s death re- 
sulted from that exertion. N.J.S.A. 
34:15-1 et seq.—Mergelsberg v. Brick 
Church Buick Co., 17 A.2d 152, 19 N.J. 
Mise. 70. y 

N.J.Dept.Labor. Evidence held _ to 
establish a causal relationship between 
employee’s death and accident in which 
employee felt strain in abdomen and 
slipped while assisting co-workers in 
lifting heavy drum, notwithstanding 
that accident happened on September 
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9, and that death did not occur until 
December 22, and that employee had 
previously suffered chronic diseases. N. 
J.S.A. 34:15-1 et seq.—Markiewicz v. 
International Milk Co., 17 A.2d 158, 
19 N.J.Mise. 57. 

N.J.Dept.Labor. Hyidence that after 
accident the deceased employee, who 
was pinned between his. automobile 
and the wall of a building, had minor 
lacerations and contusions to the chest 
wall, which developed into areas of 
discoloration within a few days, held to 
show that the accident caused injuries 
to his chest, and that the injuries re- 
sulted in his death 16 days thereafter. 
N.J.S.A. 34:15-1 et seq.—aAndres Vv. 
Keystone Varnish Co., 17 A.2d 268, 19 
N.J.Mise. 74. 

N.J.Dept.Labor. Evidence was_ in- 
sufficient to establish that a fall by 
employee while getting into a truck, 
which resulted in striking of his right 
testicle on metal handle of a basket, 
either caused or aggravated a testicu- 
lar tumor, or that preliminary treat- 
ment given employee had any deleteri- 
ous effect thereon, so as to support an 
award of  compensation.—Steen _ v. 


Dugan Bros., 17 A.2d 277, 19 N.J. 
Mise. 79. 
Evidence that operation on em- 


ployee’s testis was necessitated because 
of injury to epididymis as result of 
accident in course of employment es- 
tablished that employee had sustained 
personal injuries by accident ‘arising 
out of and in course of his employ- 
ment” so as to be entitled to compensa- 
tion, and fact that cure in any manner 
other than such operation was made 
impossible by presence of a testicular 
tumor was immaterial in so far as em- 
ployer’s liability for resultant loss was 
concerned.—Steen vy. Dugan Bros., 17 
A.2a 2247, 19 N.J.Misce. 79. 
N.J.Dept.Labor. In appraising con- 
flicting evidence to determine the 
eausal relation, if any, between acci- 
deutal injury to decedent’s head and 
his death more than a year later, prob- 
ability and not the ultimate degree of 
ecrtainty was the test.—Harris v. City 
i Newark, 17 A.2d 600, 19 N.J.Misce. 


Where employee never fully recov- 
ered from a severe skull fracture which 
caused organic injury to brain and 
resulted in dizziness, headaches and 
stammering until his death more than 
a year later, which was immediately 
caused by rupture of a cerebral artery, 
such chain of facts together with con- 
flicting medical testimony established 
that employee’s death was result of 
the accident which arose out of and 
in the course of his employment.—Har- 
ris v. City of Newark, 17 A.2d 600, 19 
N.J.Mise. 95. 

N.J.Dept.Labor. Evidence established 
that compensation claimant’s industrial 
accident caused a rupture of her left 
ovary and traumatic neurosis as the 
sequela of the removal of the left ovary, 
resulting in partial permanent total 
disability, but that removal of claim- 
ant’s right ovary, the sequela of the 
removal of the right ovary, and the en- 
suing artificial menopause, were not 
related to the accident.—Misale v. Schif- 
Hee an Bros., 18 A.2d 61, 19 N.J.Misc. 
132. 


N.J.Dept.Labor. Evidence held to 
authorize award of compensation for 
death from hernia of plasterer, on 
ground that death was caused by ac- 
eident and injury arising out of and 
in course of employment, that employer 
received due notice of accident and 
injury, and that claimant was em- 
ployee’s widow and sole dependent.— 
Ciaburri y. Schuler, 18 A.2d 548, 19 
N.J.Mise. 189. 

N.J.Dept.Labor. In workman’s com- 
pensation proceeding, evidence held in- 
sufficient to show that petitioner sus- 
tained accidental injury to kidney 
within meaning of Workmen’s Com- 
pensation Act. N.J.S.A, 34:15-1 et seq. 
—Pitrillc v. ‘Stubenvoll Trucking Co., 
18 A.2d 563, 19 N.J.Mise. 186. 

N.J.Dept.Labor. Proof that employee 
of city between February 15 and Feb- 
ruary 18, 1940, was exposed to un- 
usually severe weather conditions, cold, 
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sleet, snow and wind, that he worked 
abnormally long hours under such try- 
ing conditions, and that on February 
18, 1940, he suffered a cerebral hemor- 
rhage, established that employee sus- 
tained compensable ‘accident’ arising 
out of employment. N.J.S.A. 34:15-1 
et seq.—_Swann vy. Town of Montclair, 18 
A.2d 721, 19 N.J.Mise. 255. 

Evidence, including medical  testi- 
mony, established that cerebral hemor- 
rhage suffered by city employee, which 
resulted in a paralysis permanently and 
totally disabling him, was caused by 
long hours, arduous work, and severe 
exposure, so as to support finding that 
employee’s disability was the result of 
an accident arising out of employment. 
N.J.S.A. 34:15-1 et seq.—Swann vy. 
Town of Montclair, 18 A.2d 721, 19 N.J. 
Mise. 255. 

N.J.Dept.Labor. In a workman’s 
compensation case, the word of petition- 
er alone, if believable, igs sufficient to 
establish the happening of an accident; 
but, where corroboration is possible and 
petitioner fails to produce such cor- 
roborative evidence, that fact must be 
considered together with the conduct of 
petitioner, both following his accident 
and during course of the trial.—Circelli 
v. Falco, 18 A.2d 731, 19 N.J.Mise. 213; 
Cavanaugh v. Murphy Varnish Co., 18 
A.2d 733, 19 N.J.Mise. 247. . 

N.J.Dept.Labor. Where employee tes- 
tified that while lifting paint he felt a 
pain in his chest and thereafter spit up 
blood, but testimony indicated that em- 
ployee had been suffering from active 
tuberculosis for some time, and there 
was no evidence that employee had been 
subjected to an unusual or severe 
strain, petition for compensation on 
theory that tuberculosis had been ag- 
gravated by lifting would be denied on 
ground that employee had not met with 
an “accident” “arising out of and in 
the course of employment”, and that 
lifting had not accelerated pre-existing 
condition of tuberculosis—Cavanaugh 
v. Murphy Varnish Co., 18 A.2d 733, 
19 N.J.Mise. 247. 

N.J.Dept.Labor. Compensation claim- 
ant’s evidence established that accident 
caused coronary thrombosis resulting 
in cardiac impairment, rather than ar- 
teriosclerosis alone, progressing in its. 
normal course and eventually leading to 
an ultimate closure of one of the 
branches of the coronary artery. N.J. 
S.A. 34:15-7 et seq.—Hertzberg v. Kapo 
Dyeing & Printing Co., 18 A.2d 736, 19 
N.J.Mise. 201. 

N.J.Dept.Labor. In workmen’s com- 
pensation proceeding, medical evidence 
held to show that petitioner contracted 
occupational disease of: mercurial poi- 
soning during course of his employment 
as hatter, so as to entitle him to com- 
pensation for resulting total permanent 
disability. N.J.S.A. 34:15-1 et seq.— 
Horowitz v. Rothenberg Hat Co., 18 A. 
2d 852, 19 N.J.Mise. 284, 


N.J.Dept.Labor. Evidence warranted 
conclusion that claimant who twisted 
ankle in accicent arising out of and in 
course of employment was suffering 
from internal pelvic disorders prior to 
accident, which disorders were neither 
caused by nor aggravated by accident, 
but that conditions in claimant’s back 
were caused by accident, and that 
claimant was temporarily disabled on 
that account for 20 weeks, and that 
back injury resulted in permanent dis- 
ability equivalent to five per cent. of 
total permanent disability.—Rosa _ v. 
Kaplan, 19 A.2d 202, 19 N.J.Mise. 300. 

N.J.Dept.Labor. In compensation 
proceeding, where opinion of experts 
and of respective parties as to whether 
“coronary thrombosis”, which is a clo- 
sure of the coronary artery or one of 
its branches, could be precipitated by 
an act of physical exertion in employ- 
ment was hopelessly conflicting and 
irreconcilable, it was necessary that the 
deputy commissioner accept the view 
which seemed more credible, logical and 
weighty.—Wisen v. Jacquard Fabries, 21 
A.2d 614, 19 N.J.Mise. 526. 

Eyidence warranted an. award of 
compensation on ground that coronary 
thrombosis disabling claimant was 
precipitated by physical exertion re- 
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quired in filling quill pans in factory 
with water and was result of an ac- 
cident “arising out of and in the course 
of this employment’”’.—WHisen v. Jacquard 
Fabrics. 21 A.2d 614, 19 N.J.Mise. 526. 

N.J.Dept.Labor. Mere conjecture by 
a medical witness, unsupported by any 
proven fact, is insufficient to prove that 
employee’s disability is the result of 
causes other than the compensable ac- 
cident. N.J.S.A. 34:15-1 et seq.—Quinn 
v. Henry Becker & Son, 21 A.2d 617, 
19 N.J.Misc. 508. 

Eyidence was insufficient to show 
that employee’s wrist fracture resulted 
from causes other than compensable ac- 
cident in which employee injured his 
wrist. N.J.S.A. 34:15-1 et seq.—Quinn 
vy. Henry Becker & Son, 21 A.2d 617, 
19 N.J.Mise. 508. i 

N.J.Dept.Labor. Where there was 
nothing to show that employee suffered 
injury from accident in employment, 
and it appeared that claimant had suf- 
fered for a number of years from hy- 
pertensive arteriosclerosis and that he 
collapsed, not during working hours, 
but while waiting for a bus, and col- 
lapse was not due to any particular 
exertion but to natural causes, evidence 
did not warrant an award of compen- 
sation. N.J.S.A. 34:15-1 et seq.—Ack- 
erman vy. H. B. Wiggins Sons Co., 21 
A.2d_ 628, 19 N.J.Mise. 519, 

N.J.Dept.Labor. Where employee in 
lifting boxes weighing between 100 and 
150 pounds each felt a sudden sharp 
cramplike pain in his abdomen, and 
felt faint and nauseous, and was com- 
pelled to cease work and return to his 
home, and on examination by physician 
was found to be suffering from inter- 
nal bleeding due to ruptured duodenal 
ulcer, and an hour before the lifting 
of boxes, employee was examined by a 
physician and appeared to be in nor- 
mal good health, evidence warranted 
an award of compensation on ground 
that employee sustained injury in “‘ac- 
cident’? which arose out of and in 
course of his employment, since rup- 
ture of the ulcer and ensuing hemor- 
rhage were causally related to_the 
lifting effort—Hickey v. Hoffman Bev- 
erage Co., 21 A.2d 632, 19 N.J.Misc. 
516 


N.Y.App.Div. Evidence that a black- 
smith, who suffered from a severe heart 
eondition, died from a_ heart attack 
while shoeing a horse, did not sustain 
finding of industrial board that black- 
smith suffered ‘accidental injury’? in 
the nature of extreme and severe ex- 
ertion which would entitle blacksmith’s 
widow to death benefits under Compen- 
sation Act.—La Fountain v. La Foun- 
ar 21 N.Y.S.2d 193, 259 App.Div. 
1095. 
-N.Y.App.Div. Evidence sustained 
award of compensation to a hospital 
interne on ground that by reason of 
his employment he came in contact 
with person suffering from  tubercu- 
losis, as a result of which he contract- 
ed pulmonary tuberculosis and was to- 
tally disabled for the period of the 
award. Workmen’s Compensation Law, 
§ 1 et seq.—Vanore v. Mary Immacu- 


late Hospital, 22 N.Y.S.2d 350, 260 
App.Div. 820. 
N.Y.App.Div. Evidence warranted 


award of compensation for death of 
employee on ground that employee 
died in 1938 from aplastic anemia re- 
sulting from benzol poisoning contract- 
ed in his employment in 1929. Work- 
men’s Compensation Law, § 1 et sea. 
—Stapholtz vy. Rothman Co., 22 N.Y. 
$.2d 357, 260 App.Div. 818, appeal de- 
nied 23 N.Y.8.2d 832. Appeal denied. 
N.Y.App.Div. Evidence supported find- 
ing that employee was injured about 
12 days before she lost her vision hbe- 
cause of a detached retina and that in- 
jury was a competent producing cause, 
and supported an award for 100 per 
cent, loss of use of the left eye—Mahon 
vy. Phillips & Van Brunt Co., 22 N.Y.S. 
2d 381, 260 App.Div. 822. 
N.Y.App.Div. Evidence that deceased, 
who was employed as a door man at 
employer’s apartment hotel, died due 
to overexertion, which aggravated a 
pre-existing cardiac condition, while 
unloading and removing a prospective 
tenant’s property to hotel, sustained 
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finding that deceased died as result of 
“accidental injuries arising out of and 
in course of employment” and warrant- 
ed awarding death benefits to de- 
ceased’s widow and minor daughter.— 
Knoll v. 79 East Seventy-Ninth Street 
Corporation, 22 N.Y.S.2d 388, 260 App. 
Div. 825. i 
N.Y.App.Div. IJvidence that  claim- 
ant, who was employed as a refrigera- 
tion salesman by employer which sold 
and installed heating and refrigerating 
appliances, was obliged to lie for 25 
minutes on damp cement floor near pile 
of wet driftwood in basement of pro- 
spective customer’s house while ob- 
taining measurements for oil burner 
for customer’s furnace, and that, upon 
finishing measuring of furnace, claim- 
ant felt pain in side and called a 
physician who observed symptoms of 
pneumonia, and that on following day 
claimant was taken to hospital, lobar 
pneumonia, complicated with pleurisy 
having developed, warranted finding 
that claimant suffered “accidental in- 
juries” within compensation law and 
justified award of compensation, where 
medical evidence showed causal relation 


between accident and pneumonia, 
Workmen’s Compensation Law, § 1 et 
seq.—Little v. Chapin Co., 22 N.Y.S.2d 
397, 260 App.Div. 817. 

N.Y.App.Div. Evidence sustained 


award of compensation for permanent 
loss of vision of eye, on ground that 
soap powder was blown into eye while 
claimant was engaged in his regular 
occupation of washing pots, and that 
accident caused a burn and break of 
the conjunctiva of the eyeball, from 
which an inflammatory condition re- 
sulted and ultimately caused the loss 
of vision.—Cordero y. Hotel New York- 
er, 22 N.Y.S.2d 406, 260 App.Div. 821, 
appeal denied 23 N.Y.S.2d 832. 

N.Y.App.Div. In workman’s compen- 
sation proceeding, evidence that pieces 
of concrete, which claimant was chip- 
ping in course of his employment as 
iron worker, flew into his eye, causing 
him to throw his head back against 
metal strut, with result that he sus- 
tained total loss of vision,.was sufli- 
cient to sustain Industrial Board’s find- 
ing that such loss was due to accidental 
injury.—Kees v. Michael Flynn Mfg. 
Coit 23 (N-Y.S:2d7 221, 

N.Y.App.Div. A truck washer and 
greaser who worked around water in 
unheated garage was entitled to com- 


pensation for  bi-lateral pulmonary 
tuberculosis where evidence showed a 
natural progression from exposures 


while working to development of tuber- 
culosis and that disease was aggravated 
by occupation. Workmen’s Compensa- 
tion Law, § 1 et seq.—Moore v. Colonial 
Sand & Stone Co., 24 N.Y.S.2d 751, 261 
App.Div. 857. 

N.Y.App.Div. Evidence that em- 
ployee was an outside and inside work- 
er who on certain day during forenoon 
was driving a truck outside where it 
was very warm and later was ecom- 
pelled to work in employer’s ware- 
house where there was ice and water 
and fish and to work at. greatly 
changed temperature, and that he de- 
veloped chills and died of pneumonia 
five days thereafter, sustained Indus- 
trial Board’s award of death benefits. 
Workmen’s Compensation Law, § 1 et 
seq.—Bak v. N. Kotok Fish Distribu- 
tor, 24 N.Y.8.2d 752, 261 App.Div. 862. 

N.Y.App.Div. Evidence held to sus- 
tain award of compensation for death 
of steamfitter’s helper from subarach- 
noid hemorrhage of the brain sixteen 
days after striking head against pipe. 
—Bensen v. EH. B. Badger & Sons Co., 24 
N.Y.S.2d 782, 261 App.Div. 860. 

N.Y.App.Div. Where dancing in- 
structress developed a callous formation 
from continuous friction of her shoe 
against her heel, and an ulcer formed 
beneath the callous, and a staphylococ- 
cus albus infection followed, causing 
disability, evidence sustained the State 
Industrial Board’s finding that the dis- 
ability resulted from the nature of the 
employment.—Hussey vy. Murray, 25 N. 
¥.S.2d 852. 

_N.Y.App.Diy. Evidence held to estab- 
lish that comminuted fracture of right 
tibia was proximate cause of injury, 
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notwithstanding diseased condition of 
leg bones prior to the accident, as 
ground for awarding compensation.— 
Kucher vy. Burton Management Corpo- 
ration, 25 N.Y.S.2d 867, 261 App.Diy. 
1024. 

N.Y.App.Div. Evidence in support of 
workmen’s compensation award in favor 
of Special Fund sustained findings that 
cook accidentally struck abdomen 
against corner of kitchen table while 
engaged in course of her employment, 
that she .sustained injury requiring 
operative treatment, and that her death 
after operation, without leaving a sur- 
vivor entitled to compensation, was the 
natural and unavoidable result of her 
iniury.—Ludwig v. Floral Park Sani- 
tarium, 25 N.Y.S.2d 868. 

N.Y.App.Div. Evidence justified State 
Industrial Board’s award of compensa- 
tion to mechanic injured while em- 
ployed in operation and maintenance of 
automatic electric chairs,, on ground 
that overexertion resulted in heart 
trouble.—Fitkalo v. American Exp, Con- 


cessions, 25 N.Y.S.2d 982, 261 App. 
Div. 1023. 

N.Y.App.Div. Where cook | whose 
work included general cooking and 


preparation of foodstuffs and the han- 
dling of a large amount of poultry con- 
tended that she sustained a rash as a 
result of acids or oils in chickens, but 
record contained no proof concerning 
presence of acids or oils in chickens or 
waters in which they soaked, and medi- 
eal testimony produced by cook did not 
substantiate her claim so that there 
was a total failure to connect claim 
with occupation under any provision of 
the compensation law, cook’s claim for 
compensation for an “occupational dis- 
ease’’ was properly dismissed by the in- 
dustrial board. Workmen’s Compensa- 
tion Law, § 1 et seq.—Kluger v. Celian 


Mansion, 27 N.Y.S.2d 309, 262 App. 
Div. 784. 
N.Y.App.Div. Evidence warranted 


award of compensation to handy man 
who collapsed and became unconscious 
while lifting box of yarn weighing from 
75 to 100 pounds, on ground that there 
was a tearing or rupture of the coro- 
nary artery resulting in a coronary ar- 
tery occlusion, and that the accident 
was a competent producing cause of the 
injury.—Fine v. Pioneer Sportswear 
Co., 27 N.Y.S.2d 397, 262 Anp Div. 782, 
reargument denied 30 N.Y.S.2d 111, 
262 App.Div. 975. 


N.Y.App.Div. In workmen’s compen- 
sation proceeding by milk truck helper 
who fractured his skull in accident on 
February 22, 1937, but who returned 
to work in apparent good health on 
March 20, 1937, and who on March 23 
was involved in another accident, evi- 
dence sustained award of partial disa- 
bility against insurance carrier who did 
not become such until March 11, on 
ground that disability was result of sec- 
ond accident.—Geroe v. Cohen, 27 N.Y. 
$.2d 400, 262 App.Div. 785, reargument 
dene 30 N.Y.S.2d 110, 262 App.Div. 


N.Y.App.Div, Medical testimony held 
to sustain findings of Industrial Board 
concerning fracture of car placer’s ribs 
and other injuries in accident as cause 
of death after suffering fibrosis of the 
lungs and heart collapse. Workmen’s 
Compensation Law, § 15, subds. 8, 9. 
—Kelly v. New York State Railways, 28 
N.Y.S.2d, 846, 262 App.Div. 924. 

N.D. Evidence was insufficient to es- 
tablish that lobar pneumonia from 
which employee died was approximate- 
ly caused by his employment, so as to 
render his death compensable, where 
there was nothing unusual in work of 
employee, and there was nothing to 
suggest a probability of when he was 
inoculated by the germ. Laws 1919, e. 
162, § 2, as amended by Laws 1935, ¢ 
286, § 1.—McKinnon y. North Dakota 
Workmen’s Compensation Bureau, 299 ~ 
N.W. 856. 

Ohio. Evidence, including statement 
made by deceased employee to physi- 
cian that employee developed pain in 
his sides, while he was tightening bolts 
and that he did not hit anything and 
did not fall, evidence of pre-existing 
hernia and evidence that employee's 
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death was caused by internal hemor- 
rhages resulting from operation for 
hernia, failed to establish that the em- 
ployee sustained a “traumatic injury” 
“arising out of and in the course of his 
employment”, and that the injury was 


the “proximate cause’ of the em- 
ployee’s death, so as to entitle em- 
ployee’s dependent to recover death 


benefits under Workmen’s Compensa- 
tion Act. Gen.Code, § 1465-37 et seq.— 
Gwaltney v. General Motors Corpora- 
tion, Chevrolet Motor Co. Division, 30 
N.B.2d 342, 137 Ohio St. 354. 

Ohio App. Evidence warranted 
award of compensation on ground that 
employee sustained an injury in the 
eourse of and arising out of his em- 
ployment that caused or contributed 
to cause or accelerate a tubercular con- 
dition from which he died.—Webb v. 
Champion Coated Paper Co., 31 N.H.2d 
96 


Ohio App. Evidence that street car 
motorman reached up to ceiling of 
street car to manipulate a switch, as 
he was often required to do, and that 
thereafter he noticed a pain and a 
lump which later developed into a 
hernia, did not establish existence of 
an ‘accident’ so as to entitle motor- 
man to participation in the industrial 
insurance fund. Gen.Code, § 1465-37 et 
seq._-Rhiel v. Industrial Commission, 
32 N.B.2d 439. : 

Where there was no evidence to in- 
Gicate that action of street car motor- 
man in reaching to ceiling of street 
ear to throw a switch would cause a 
hernia, the motorman was not entitled 
to participation in the Industrial In- 
surance Fund, for hernia subsequently 
@eveloping. Gen.Code, § 1465-37 et 


seq.—Rhiel v. Industrial Commission, 
32 N.E 2d 439. 
Ohio App. In order for claimant to 


establish right to participate in Work- 
men’s Compensation Fund, there must 
be proof that causal relation probably 
existed between happening of accident 
and injuries sustained by claimant.— 
McCarthy v. Industrial Commission, 33 
N.E.2d 387. 

Okl. Evidence, in compensation pro- 
ceeding, reasonably tended to support 
the state industrial commission’s find- 
ing that claimant had a permanent dis- 
ability and that the disability was the 
result of the aggravation of a prior 
arthritic condition and that such con- 
dition was caused by accidental injury. 
85 Okl.St.Ann. § 22.—Fournier Stucco 
ie ae Co. y. Greer, 104 P.2d 
423. 

Okl. Evidence sustained Industrial 
Commission’s finding that claimant’s 
mental disability was the result of 
concussion of the brain when compen- 
sation claimant fell and _ struck his 
head on cement floor, rather than a re- 
sult of cerebral arteriosclerosis. 85 
Ok1.St.Ann. § 1 et seq.—Oklahoma Ry. 
Co. v. Voss, 105 P.2d 218. 


Okl. Evidence held to support In- 
dustrial Commission’s finding that a 
hernia suffered by claimant resulted 
from an accident and was not a physi- 
eal condition which predated accident. 
85 Okl.St.Ann. § 22.—Transwestern Oil 
Co. v. Partain, 106 P.2d 263. 


Okl. Evidence that claimant sus- 
tained a catch in his back while work- 
ing in bakery, when he picked up a 
12-quart water bucket filled with wa- 
ter, was sufficient to justify a finding 
of “accidental injury’ upon which 
compensation award could be_ based. 
85 Okl.St.Ann. § 1 et seq.—Knotts Bak- 
ery v. Freudenthaler, 108 P.2d 540. 

Okl. Evidence held to sustain award 
of compensation to one injured while 
shoveling cotton seed, on ground that 
he received an accidental injury, con- 
sisting in strained back, arising out of 
and during the course of employment. 
85 OklSt.Ann. § 1 et seq.—Terminal 
Oil Mill Co. v. Younger, 108 P.2d 542. 

Oki. In compensation proceeding by 
boiler fireman for injuries allegedly 
sustained almost a year before he filed 
claim, evidence sustained finding of the 
State Industrial Commission that boiler 
fireman was not entitled to compensa- 
tion because he lost no time on ac- 
eount of alleged injuries and because 
any disability was not the result of 
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alleged injuries. 85 Okl.St.Ann. § 1 et 
seq.—Cairns vy. “Sinclair Prairie Oil 
Marketing Co., 112 P.2d 385. 

Okl, Evidence establishing merely 
that employee became excessively tired 
and fatigued in course of his em- 
ployment, and on examination some 
days later was found to be suffering 
with a right inguinal hernia, was in- 
sufficient to justify finding that em- 
ployee sustained an ‘accidental inju- 
ry’ so as to entitle him to workmen’s 
compensation. 85 Okl.St.Ann. § 1. et 
seq.—Armour & Co. vy. Worden, 114 
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iva.Super. Evidence held insuflicient 
to establish that death of carpenter, 
who was claimed to have been injured 
while moving mine car into workshop 
for repairs and who died approximately 
one month after alleged accident, was 
result of a compensable ‘accident’, 
where carpenter had incurable heart 
disease before alleged accident and at 
time thereof was performing usual du- 
ties without unusual exertion and there 
was no showing of a sudden, unexpect- 
ed occurrence or mishap. 77 P.S. § 411. 
—Goettel v. Pittsburgh Coal Co., 14 A. 
2d 344, 140 Pa.Super. 516. 

Pa.Super. Evidence that claimant, 
who was employed in a mine, suddenly 
became overheated and felt pain while 
lifting a lump of coal was insufficient 
to establish that claimant’s disability 
was result of a compensable “accident” 
where claimant, at time of alleged ac- 
cident, was performing his usual work 
in ordinary manner and without un- 
usual exertion, and there was no evi- 
dence of an untoward occurrence, and 
ciaimant had been suffering trom dis- 
eases prior to alleged accident.—Pa- 


linski v. State Workmen’s Ins. Fund, 
14 A.2d 347, 140 Pa.Super. 522. 
Pa.Super. Medical testimony that 


elaimant’s total disability was due to 
aggravation of pre-existing osteoar- 
thritis and that accident caused the ag- 
&.uvation Was entitled to weight though 
physicians admitted on cross-examina- 
tion that they could not tell exactly 
what percentage of disability was due 
to the aggravation attributable to the 
accident. 77 P.S. §§ 772-774.—Wess v. 
Diebold Lumber Co., 14 A.2d 589, 141 
Pa.Super. 76. 

‘ne circumstances that claimant had 
worked continuously for employer for 
49 years without missing a day because 
of illness, and that he sustained severe 
injuries in accident and was never 
thereafter able to resume employment, 
could properly be considered in deter- 
mining whether total disability was 
due to aggravation of pre-existing os- 
teoarthritis, and whether accident caus- 
ed the aggravation. 77 P.S. §§ 772- 
774.—Wess v. Diebold Lumber Co., 14 
A.2d 589, 141 Pa.Super. 76. 


Pa.Super. Evidence failed to show a 
direct connection between alleged acci- 
dental injury and claimant’s disability 
at time of hearing before Workmen’s 
Compensation Board, so as to author- 
ize award of compensation. 77 P.S. 
411.—Martin v. Union Collieries Co., 14 
A.2d 867, 141 Pa.Super. 93. 

Pa.Super. To sustain an award of 
compensation under Compensation Act 
there must be proof both of an acci- 
dent and of an injury. 77 P.S. §-1 et 
seq.—Dolinar y. Pittsburgh Terminal 
Coal Corporation, 14 A.2d 871, 140 Pa. 
Super. 543. 

ja.Super. The death from heart 
failure, at end of working day, of em- 
ployee employed to drive horse in mine 
hauling cars of coal was not compen- 
sable as the result of an “‘accident’’ oc- 
casioned by overexertion in replacing 
a derailed car on track, where it was 
not shown that decedent helped to re- 
place an unusual number of derailed 
cars on day of his death. 77 P.S. § 
1 et seq.—Dolinar v. Pittsburgh ‘'Ter- 
minal Coal Corporation, 14 A.2d 871, 
140 Pa.Super. 543. 

Pa.Super. Every requirement of the 
hernia amendment to the Compensation 
Act was met by testimony that laborer 
was shoveling 15 to 20 pound shovel- 
fuls of sand to a height of 5 to 
5% feet, that he felt a pain in his 
right side, that he had never had a 
hernia previously, that he reported the 
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matter to the employer’s doctor on the 
following morning, that he reported 
the matter to the ‘boss’ on the same 


‘day, that he worked two or three days 


a week at light work for the next two 
weeks, that he had not worked since 
that time, and by testimony of physi- 
cian that he had diagnosed laborer’s 
condition as a femoral hernia and that, 
though laborer could do light work, 
it would be dangerous for laborer to 
GOS Ovi ie cass 652.—Testa v. Na- 
tional Radiator Corporation, 
42, 141 Pa.Super. 206. ; 
Where there is such close connection 
between accident and injury as to sat- 
isfy a reasonable person as to the 
cause of the injury, the relation be- 
tween the two is sufficiently shown, 
notwithstanding that under the hernia 
amendment to the Compensation Act it 
was necessary for claimant to furnish 
“conclusive proof.’ 77 P.S. 652.— 
Testa v. National Radiator Corpora- 
tion, 15 A.2d 42, 141 Pa.Super. 206. 
Where there was no evidence in com- 
pensation proceeding that claimant had 
previously suffered from a hernia, and 
the symptoms thereof became mani- 
fest, immediately after shoveling 15 to 
20 pound shovelfuls of sand. which was 
thrown to a height of 5 to 5% feet, the 
relation between the accident and the 
injury was sufficiently shown. 77 P. 
S. § 652.—Testa v. National Radiator 
Soeur EHR: 15 A.2d 42, 141 Pa.Super. 


Pa.Super. Evidence that employee 
felt a sharp pain in his right side while 
lifting a case of tomato juice, weighing 
between 45 and 50 pounds, that he was 
unable to continue work because of the 
pain, that after arriving home employee 
noticed a lump on his side, that the 
next morning physician told employee 
that he had a hernia, and that the 


same day he went to the office of his 


employer’s insurance carrier, justified 
referee’s finding that employee’s hernia 
resulted from violence to the physical 
structure of his body. 77 P.S. § 515: 
—Palermo v. North Bast Preserving 
Works, 15 A.2d 44, 141 Pa.Super. 211. 

Pa.Super. The causal connection hbe- 
tween brush burn and bruise sustained 
by employee when he bumped his knee 
against a steel frame while working 
on pump in mine and employee’s death 
12 days later, the immediate cause of 
which was streptococcic lymphangitis, 
was sufficiently established by testi- 
mony of attending physician, coupled 
with the prompt development and rapid 
spread of fatal infection—Ceccato v. 
Union Collieries Co., 15 A.2d 401, 141 
Pa.Super. 440. 

Pa.Super. Medical testimony — that 
elaimant’s injury consisting of heart 
strain occurred when he pushed loaded 
truck from elevator and that effort 
there involved was a precipitating fac- 
tor in bringing about his disability 
was sufficient to support award of com- 


pensation for total disability. 77 B.S. 
§§ 411, 431.—Crispin vy. Leedom & 
Worrall Co., 15 A.2d 549, 142 Pa. 
Super. 


Evidence failed to show that em- 
ployee over-exerted himself while as- 
sisting in pushing loaded truck out of 


an elevator in performance of his usual © 


duties, so as to show an “accident” 
within Workmen’s Compensation Act 
and support an award of compensation 
for heart disability suffered by em- 
ployee after such effort. 77 P.S. §§ 
411, 431.—Crispin y. Leedom & Wor- 
rall Co., 15 A.2d 549, 142 Pa.Super. 1. 
Pa.Super. Evidence failed to show 
that employee’s pre-existing / arterio- 
sclerotic type of heart affection had 
progressed to point where continua- 
tion of his normal work was danger- 
ous, so as to establish that strain suf- 
fered while employee was assisting in 
pushing loaded truck off an elevator in 
performance of his usual work was not 
a compensable “accident”. 77 P.S. §§ 
411, 431.—Crispin vy. Leedom & Worrall 
Co., 15 A.2d 549, 142 Pa.Super. 1. 
Pa.Super. Where’ evidence  estab- 
lishes that death of an employee might 
have occurred at any time without ex- 
istence of any supervening eause, the 
mere existence of a factor which might 
have hastened death is not proof that 


15° A.2a 


cause 


i, e . 
Pane 4141, 431.—Nolker v. Ane Col- 
ae = es Co., 15 A.2d 557, 142 Pa.Super. 


Pe 
‘ was not sufficient to show that dur- 
his work employee was stricken 
h a severe pain in his back which 
ent down” his left leg and rendered 
unable to continue loading of 


/ normal progress of his osteoarth- 
, coupled with deformities result- 
from old fractures, and was not 
nsable on ground that employee 
stained an “accident”? in course of 
his employment, in that he suffered 
twist of spine when shoveling left- 
ded for period of two to three hours 
--a small and cramped_ place while 
ding mine cars. 77 P.S. § 
erraro y. Pittsburgh Terminal Coal 
EAA. (O09, (42. Pay 


uper. Where there was no evi- 

age ‘that miner, two days before 
eat from strangulation of long-stand- 
- abdominal hernia, exerted any un- 
a | pressure on spike bar or did any- 
ing out of the line of his usual work 
1 attempting to remove spike from a 
mine track tie, testimony of fellow em- 
yee that miner “pushed down real 


yrporation, 


d 682, 142 Pa.Super. 42. 
uper. HWyidence supported find- 
/ Workmen’s Compensation Board 
ng compensation on ground that 
us causing employee’s death de- 
ed following removal of appendix 
h was in gangrenous condition and 
ection had no causal connection 
laceration of finger which em- 
yee had received over two months 
pe in course of his work.—Bau- 
meister v. Baugh & Sons Co., 16 A.2d 


A widow seeking compen- 
for the death of her husband on 
d that a heart condition with 
h he was afflicted was so aggra- 
while unloading large bales of 
s from a truck when a large bale 
identally slipped and _ fell toward 
that his death immediately there- 
r was compensable, had burden of 
wing by substantial competent evi- 
ace that death was caused by the 
nm and unusual exertion occa- 
d by the incident rather than by 
atural progress of his disease. 
PLS. §§ 411, 431.—Minsky vy. Key- 
‘one Wiper & Supply Co., 16 A.2d 
94, 142 Pa.Super. 414. 

roceeding to recover compensa- 
for death of eclaimant’s husband 


Pa) Pa.Super. To establish death of chief 
of police was compensable as “acci- 
dental death” within meaning of Work- 
men’s Compensation Act, burden was 
upon claimant to show by medical evi- 
dence, amounting to more than mere 
conjecture, that death was caused by 
the alleged overexertion to which de- 
cedent was subjected in arresting an in- 
ebriate rather than by the normal 

rogress of decedent’s pre-existing 

eart condition. 77 P.S. §§ 411, 431.— 
DeEsch v. Borough of Emmaus, 18 A, 
2d 89, 143 Pa.Super. 225. 


>a.Super. To obtain compensation, 


compensation award to widow’ on 
ground death was caused by the blow. 
—-Rudolph v. Shannopin Coal Co., 18 
A.2d 329, 142 Pa.Super. 389. 

Pa.Super. Where claimant depended 
upon expert medical testimony to sus- 
tain compensation award for deceased 
employee’s death, the expert was re- 
quired to state plainly the professional 


view that the accident had materially * 


contributed to the death in the sense 
of being, if not the sole cause, then, at 
least, the superinducing cause.—Ru- 
dolph y. Shannopin Coal Co., 18 A.2d 
329, 142 Pa.Super. 389. ; 

Pa.Super. Evidence that deceased 
employee was working in sewer ex- 
eavation with pick and shovel between 
eight and fifteen minutes after last 
dynamite blast prior to collapse of a 
sewer wall, and testimony of a fellow 
workman that he had been working on 
the previous day in the same location 
and that the wall was in a weakened 
condition, sustained finding of Work- 
men’s Compensation Board that de- 
ceased employee died as result of cave- 
in of wall directly caused by improper 
shoring of wall, and that he died as 
result. of an ‘accident’? in the “course 
of his employment.” 77 P.S. § 431.— 
Corrento v. Ventresca, 19 A.2d 746, 144 
Pa.Super. 358. é 

Pa.Super. Testimony of medical wit- 
ness that an embolism came from de- 
ceased employee’s injured left hand 
and caused his death from coronary 
thrombosis nearly six months after 
injury was sustained was sufficient 
to sustain a compensation award in 
favor of deceased employee’s widow. 
77 PBS. § 542.—Swalm v. J. H. Brok- 
hoff, 20 A.2d 797, 145 Pa.Super. 218. 

Pa.Super. In workmen’s compensa- 
tion case, evidence that miner in push- 
ing or lifting a large rock weighing ap- 
proximately 150 pounds suffered severe 
and sudden pain, that he complained to 
his fellow employees, that he prompt- 
ly reported occurrence to assistant 
foreman, that after injury he did.only 
light work, that on the same evening 
he noticed a lump in his right groin, 
and that ecmpany physician who ex- 
amined the miner the next evening 
found evidence of a right femoral 
hernia, sustained finding that injury 
was result of an “accidental cause’’.— 
Orlandini v. Volpe Coal Co., 20 A.2d 
870, 145 Pa.Super. 129. 

Pa.Super. In compensation proceed- 
ing where medical certificate of death, 
stating that principal causes of death 
were influenza and broncho-pneumonia 
and contributory cause of death was 
fracture of cervical vertebrae sustained 
in mine accident more than two years 
prececing death, was introduced by 
claimant, certificate must be read in 
connection with oral testimony given 
before referee by the doctor who made 
such certificate—Olsweski v. Lehigh 
Nav. Coal Co., 20 A.2d 874, 145 Pa. 
Super. 193. 

Where employee, more than two years 
after sustaining back injury, which 
resulted in partial paralysis, contract- 
ed influenza and finally developed 
broncho-pneumonia resulting in death, 
physician’s testimony that employee’s 
resistance was lowered by back injury, 
and that direct cause of death was 
broncho-pneumonia and that contribu- 
tory cause was lowered resistance due 
to injury, was not sufficient to show 
direct relation between back injury and 
disease resulting in death so as to 
warrant award of compensation for 
employee’s death. 77 P.S. § 542.—Ols- 
weski v. Lehigh Navy. Coal Co., 20 A.2da 
874, 145 Pa.Super. 193. 

Pa.Super. Opinions of medical ex- 
perts relative to cause are not helpful 
until an accident is proved by suffi- 
cient competent evidence, either direct 
or  circumstantial.—Collins v. State 
Workmen’s Ins. Fund, 20 A.2d 901, 
145 Pa.Super. 182. 

_Pa.Super. In workmen’s compensa- 
tion proceeding for death of stone 
quarry worker employed to move and 


was doing anything other — 


unusual exertion or that 


regular labor, Claimant did not car 


the burden of proving that death was 


due to an “accident.” 77 P.S. § 
Collins v. State Workmen’s Ins. Fund, 
20 A2d 901, 145 Pa.Super. 182. 

Pa.Super. Physicians’ testimony that 
they could not see or did not find any 
causal connection between injury and 
tuberculosis which caused death was 
not ‘negative testimony”, and hence 
was sufficient basis for disallowance of 
compensation. 77 P.S. § 834.—Yerko 
v. Clearfield Bituminous Coal Corpo-- 
ration, 21 A.2d 97, 145 Pa.Super. 269. 

Evidence warranted denial of compen- 
sation for workman’s death on ground 
of lack of causal connection between 
injury and tuberculosis which caused 
death.—Yerko vy. Clearfield Bituminous 
Coal Corporation, 21 A.2d 97, 145 Pa. 
Super. 269. 

Pa.Super. The burden is on work- 
men’s compensation claimant to prove 
her case, including the establishment 
of happening of an accident, by pre- 
ponderance of the evidence.—Kirby v. 
Carnegie-Illinois Steel Corporation, 21 
A.2d 123, 145 Pa Super. 121. 

Pa.Super. Evidence that supervising 
electrical engineer while seated at his. 
desk in his office died from coronary 
occlusion, that he had been working 
strenuously in damp 
a flood and that death resulted in part | 
from overwork, in part from weakness 
following hemorrhage, in part from a 


A Aa 


plant following — 


flu infection and in part from return- — 


ing to work too soon, did not sus- 
tain finding that death resulted from 
“accidental injury’ within compensa- 
tion act.—Boyer v. Aluminum Co. of 
America, 21 A.2d 135, 145 Pa.Super. 
307. 


Pa.Super. Evidence warranted award 
of compensation to coal miner who 
slipped while pushing a loaded car of 
coal and suffered an abdominal pain, 
on ground that miner suffered an acci- 
dental injury which caused traumatic 
neurosis which totally disabled him 
until after performance of exploratory 
operation more than a year later. 77 
P.S. §§ 411, 431—Holobinko v. Moshan- 
non Smithing Coal Co., 21 A.2d 440. 

Pa.Com.Pl. A finding of the Work- 
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ao 
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men’s Compensation Board that plaintiff 


suffered a hernia in the course of his 
employment will not be set aside by 
the court where the evidence is that he 
felt a sudden pain while transplanting 
a bush weighing several hundred 
pounds, that while an immediate ex- 
amination disclosed no hernia one did 
appear shortly thereafter. and that 
there was no occurrence in the interval 
which might have contributed to his 
condition; and there is medical testi- 
mony that the hernia resulted from his 
attempt to push over the bush.—Lallo 
v. Shinn, 40 D. & C. 75. 

Pa.Com.Pl. Where an employee's leg 
was infected by a cancerous growth 
before any accident occurred, and the 
most favorable interpretation 
evidence is that the bump which claim- 
ant says tore off a scab on his leg, 
might have caused the subsequent ag- 
gravation, the claimant has not borne 
the burden of proving that his present 
condition wag caused by the accident. 
—Christel v. Erlacher, 33 Berks 205. 

Pa.Com.Pl. On appeal from a deci- 


of then 


sion of the Workmen’s Compensation — 


Board awarding compensation to a 
claimant, the defendant and the insur- 
ance carrier contended that the record 
does not contain such substantial evi- 
dence of an accidental injury ag to sus- 
tain the findings of the Board, and 
that it does not contain substantial 
medical testimony to establish causal 
connection. The record indicated, in- 
ter alia: that the claimant had testi- 
fied ‘the truck went too fast, And I 
slipped off, and the truck bumped my 
legs’; that a witness testified that he 
did not see the accident, but “I seen 
him gather himself up off the floor’; 


i 
i} 


i 
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and that claimant’s physician testified | 3 
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that a bump to the left knee would 
supply an area of damaged tissue less 
resistant to infection or a point of low- 
ered resistance to infection which set 
in and that the bump would act as 
a cause for the signs and symptoms 
present at the time of his examina- 
tion and treatment. Held, that there 
Was sufficient evidence to sustain the 
decision of the Board, and that the 
appeal must, therefore, be dismissed. 
DiMartino  v. Harrisburg Banana 
Fruit Co., 50 Dauph. 414. 

Pa.Com.Pl. The claimant, in a 
Workmen’s Compensation Case, con- 
tended that while he was drilling with 
a hydraulic (air compressor) drill, the 
drill became stuck in the rock, and 
that when he jerked up on it, there 
was a pain in his head and ‘back, as 
a result of which his entire nervous 
System was disrupted, and he, there- 
after, became entirely disabled. The 
Referee and Board had disallowed the 
claim. There wag medical testimony 
indicating that the claimant was suf- 
fering from -a labyrinthitis which is 
not associated in any way with trau- 
ma. Held, that there was_ sufficient 
competent evidence to support the find- 
ings of the Referee, as affirmed by the 
Board, disallowing the claim, and that, 
therefore, the appeal must be dis- 
missed.—Jackson v. Ellis, 51 Dauph. 8. 

Pa.Com.Pl. Following this ‘Court’s 
remitting of a case to the Workmen’s 
Compensation Board for the taking of 
additional testimony (48 Dauph. 301), 
a further hearing was held. It ap- 
peared, however, that a book in which 
one of the witnesses supposedly made 
a notation as to the accident in ques- 
tion was not produced at the further 
hearing although this Court had stated 
that it should be produced; one new 
witness testified that on the morning 
of the alleged accident he saw the de- 
ceased, who was ec come from 
the place where he had ‘been working 
and go to the office of the time clerk 
which was the first aid station. The 
Referee and Board found that there 
was not sufficient testimony to estab- 
lish that the decedent suffered an ac- 
eidental injury. Held, that the appeal 
must be dismissed.—Foster v. State 
Workmen’s Ins. Fund, 51 Dauph. 83. 


Pa:Com.Pl. ‘Claimant’s husband, while 
working in a stone quarry, and after 
attempting to lift a stone weighing ap- 
proximately 200 pounds, exclaimed that 
he had hurt himself by lifting the 
stone and indicated the region of his 
stomach. The fact was reported to his 
superior at noon and decedent carried 
water and drove his automobile as 
usual for the next three or four days. 
Five days later he complained to the 
doctor of pain in his abdomen and 
passing blood from the bowels, and 
about one-half hour later suffered a 
hemorrhage. The following day he 
suffered another hemorrhage and died 
as a result thereof. The physician tes- 
tified that the decedent suffered from 
uleers of the stomach or duodenum, 
and that his death from hemorrhage 
of the stomach and intestines resulted 
from his attempt to lift the stone. Held, 
that this was sufficient to sustain a 
finding of death resulting from acci- 
dent by the compensation board.—Col- 


lins v. State Workmen’s Ins. Fund, 3 
Fay.L.J. 279. 
Pa.Com.Pl. Where testimony of phy- 


sician indicated that death of employe 
resulted from aggravation of intestinal 
uleer caused by blow from hammer 
handle while at work, there is basis for 
the finding of the board, reversing ref- 
eree and allowing compensation.—Ma- 
teliviez v. Susquehanna Collieries Co., 
34 L z,L.Reg.Rep. 147. 

Pa.Com.Pl. Deceased, a janitor in a 
school building, was found lying at the 
foot of a ladder upon which he had 
been seen fifteen minutes earlier in the 
act of repairing a broken pulley rope 
of a window. There was.a lump on his 
shoulder and a brush wound on the 
back of his left hand. The physician 
who first saw him and took him to the 
hospital in an ambulance testified: 
“Acted like a concussion of the brain. 
He wasn’t coherent and attempted to 


eident 
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get off the stretcher he was on. At that 
time he didn’t act as though he had 
any paralysis; he got up on both el- 
bows.” The surgeon at the hospital 
testified: “Judging from the history we 
got that he fell from the ladder and 
from the clinical findings that he suf- 
fered an intracranial injury of some 
kind, we can conclude that was the 
cause of his death.” The deceased was 
in good health prior to the accident, 
He did not have a weak heart; he had 
the heart of an elderly man. Held, 
that the circumstances clearly and log- 
ically indicated an accident, and the 
award of compensation by the Work- 
men’s Compensation Board was af- 
firmed.—Leichleitner v. Coal Tp. School 
Dist., 15 Northumb.L.J. 41. 

Pa.Com.Pl. In a compensation pro- 
eeeding, the fact-finding body may re- 
fuse to find facts because of lack of evi- 
dence or because of its failure to be- 
lieve the evidence produced. Claimant 
must produce evidence which carries 
conviction to the fact-finding authori- 
ties that an accident did occur and that 
it caused or was a contributing cause 
of the death of the employee.—Collins 
v. Pittsburgh Terminal Coal Corpora- 
tion, 89 P.L.J. 157. 


Pa.Com.Pl. An award was disal- 
lowed in a workmen’s compensation 
case, where claimant fell from a plat- 
form, striking his right side and back 
upon a stone step. The doctor found 
no fractures or dislocations or external 
evidence of any injuries, and no shock 
or lowering of vitality, and diagnosed 
the injuries as a wrench of the left 
knee, contusion of the right thigh and 
low back sprain. Within seven days 
he returned to work, and ten days aft- 
er the accident was discharged by his 
doctor as fully recovered and capable 
of resuming his former employment. 
Several months later, he was admitted 
to a hospital. During this hospitaliza- 
tion, the claimant was subjected to nu- 
merous tests and extensive study was 
made of his condition; but no diagnos- 
is was made. At the end of a second 


period of hospitalization a diagnosis 


of pernicious anemia was made. The 
compensation board reversed an award 
of compensation by the referee and on 
appeal, the board’s order was affirmed 
as the evidence failed to establish by 
a preponderance of competent testi- 
mony that his disability resulted from 
a condition caused or aggravated by 
the accident, or any other accident sus- 
tained during the course of his em- 
ployment with the defendant.—Schaf- 


tor v. York Furniture Co., 89 P.L.J. 
374, 

R.I. Evidence that during heat wave 
electrician was working under roof 


of grandstand and was engaged part 
of the time on work in a small com- 
partment without windows, and that 
he collapsed after being thus engaged 
and died shortly thereafter from acute 
myocarditis induced by excessive heat 
and over-exertion as a_ contributing 
factor, sustained finding that death was 
caused by ‘‘accident” within the Work- 


men’s Compensation Act. Gen.Laws 
1938, e. 300.—Barker y. Narragansett 
Racing Ass’n, 16 A.2d 495, reargu- 


ment denied 17 A.2d 28. 


R.I. Evidence, considered as a 
whole, supported finding that there 
was a causal connection between exces- 
sive heat and overexertion of employee 
while working under roof of grand- 
stand during heat wave and employee’s 
death from acute myocarditis, so as to 
establish that death was caused by 
“accident” within Workmen’s Comszen- 
sation Act.—Barker v. Narragansett 
Racing Ass’n, 17 A.2d 23, denying re- 
argument 16 A.2d 495. 

R.I. Where traveling salesman 
visited friends prompted largely by so- 
cial reasons although he also desired 
to obtain information for possible use 
in relation to his business and on re- 
turning to his hotel was struck by 
an automobile and injured, evidence 
sustained trial justice’s finding that 
salesman was not injured by an ac- 
‘in the course of his employ- 
ment” so as to be entitled to compen- 
sation on ground that any business 
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purpose involved in the _ salesman’s. 
visit to his friends was purely “inci- 
dental’ which is something entirely of 
a chance nature and as such must be 
distinguished from something which 
is reasonably expected to be performed 
in course of employment. Gen.Laws. 
1938, ec. 300.—Bride v. Cathedral Art 
Metal Co., 19 A.2d 317. 

§.C. Evidence sustained finding of 
full Industrial Commission that death 
of employee wag solely due to a disease 
existing before accidental injury in 
course of employment, and that death 
was not caused, contributed to, or 
accelerated by the accidental injury. 
Act July 1%, 1935, § 37, 39> Stiar 
Large, p. 1250.—McDonald v. Palmetto 
Theatres, 13 S.H.2d 602. 

S.C. Evidence was insufficient to 
sustain Industrial Commission’s find- 
ing that blow on arm received in 
course of employment accelerated or 
aggravated pre-existing erysipelas 
whieh caused ane lovee death. Code 


Supp.1936, § 7035-1 et seq.—Baker y. 
peenitenilie Co... 14 8.Hi2d 1367, 289% 
L 


S.C. Where policeman suffering from 
myocarditis, notwithstanding that he 
had been warned by physician that he 
should not exert himself, assisted an- 
other policeman in arresting an indi- 
vidual, and exertion produced a sud- 
den dilation of heart causing police- 
man’s death, and it did not appear that 
he foresaw or expected the result and 
that he had discharged his duties as a 
policeman for six years and had suf- 
fered no ill effects prior thereto, evi- 
dence sustained finding that policeman 
died as result of an “accident” “arising 
out of and in course of his employ- 
ment” with city warranting award of 
compensation to widow. Act July 17, 
1935, 39 St. at Large, p. 1233, § 2(f) — 
Green vy. City of Bennettsville, 15 S.B. 
2d 334, 197 S.C. 3138. 

S.C. Under statute providing that in 
all claims for compensation for hernia, 
essential elements must be definitely 
proven to the satisfaction of the indus- 
trial commission, proof must be so 
definite as to reasonably satisfy indus- 
trial commission and court cannot re- 
verse its findings if there is a rational 
basis in evidence for finding. Act July 
17, 1935, 39 St...at)Langew porizotees 
2(r).—Henderson v. Graniteville Co., 
15 S.H.2d 637, 197 SCs 420505 

Evidence warranted an award of 
compensation for a hernia on ground 
that there was injury resulting in 
hernia which appeared suddenly, which 
was accompanied by pain and immedi- 
ately followed an accident and which 
did not exist prior to the accident. 
Act: July: 17, 1935, 39° Stat arseman: 
1231, § 2(r).—Henderson y. Graniteville 
Co., 15 S.H.2d 63%, 1977S: R 4208 

S.C. Hearing commissioner’s find- 
ings that workmen’s compensation 
claimant sustained in addition to a 
permanent partial disability in his left 
leg a permanent disfigurimg appearance 
from a decided limp in his left leg, 
and that claimant had been refused 
employment because of his disfiguring 
appearance, were supported by evi- 
dence with respect to existence of such 
disfigurement, the permanency thereof, 
and claimant’s testimony that he had 
been refused work on account thereof, 
and circuit court erred in interpreting 
such evidence as meaning that claimant 
was handicapped in obtaining emvloy- 
ment by reason of physical disability 
rather than bodily  disfigurement.— 
Hamilton y. Little, 15 S.H.2d 662, 197 
S.C. 434. 

§.C. Evidence supported finding that 
claimant’s loss of right eye was con- 
tributed to by briar scratch sustained 
in course of his employment, in con- 
junction with disease of syphilis, so as 
to entitle claimant to compensation. 
Code Supp. 1936, § 7035-1 et seq.— 
Ferguson v. State Highway Depart- 
ment, 15 S.B.2d 775, 197 Sic. 520; 

S.C. Where claimant, seeking com- 
pensation for loss of eye, was present 
in person before full state Industrial 
Commission and Commission examined 
his eye and observed his appearance, 
and held that white spot on pupil of 
eye was unsightly and repulsive, award 


ap 


developed some time between the Mon- 
day when employee sustained blow on 
temple while engaged in carpentry 


§ aused development of a cataract 
e weeks later, although contradict- 
other medical testimony, consti- 
substantial evidence that loss of 
eye resulted from the acci- 
blow so as to sustain award for 
laimant.—P. H. Reynolds & 
eKnight, 148 S.W.2d 357. 
Civ.App. Evidence was sufficient 
thorize finding that compensation 
ant, while cleaning out an oil 
inhaled poisonous gas under such 
tances as to constitute an “acci- 


-_Vernon’s Ann.Civ.St. art. 
raders & General Ins. Co. vy. 
t, 144 S.W.2d 626, error refused. 
_._ Hyidence justified conclusion that 
pneumonia suffered by compensation 
ant was not an independent inter- 
lg agency or disease which broke 
e chain of causation between injury 
stained by claimant who inhaled 
os nous gas, and subsequent tubercu- 
lar condition of claimant, and _ that 
; umonia and tuberculosis were each 
1aturally resulting link in chain of 
usation set in force by inhalation of 
gas which irritated and inflamed 
laimant’s lungs. Vernon’s Ann.Ciy, 
art. §309.—Traders & General Ins. 
. Wright, 144 S.W.2d 626, error 


‘ed 
ult 0 
gel 4 m Ww y 
g bing from oil well and that his 
cor n was unconnected with prior 
ns and skin eruptions except that 
y made him more susceptible to the 
poisoning, sustained recovery of 
msation for ‘accidental injury” 
“occupational 
art. 


eceased employee’s cerebral hemor- 
age might have been, among others, 
lisease, emotional disturbance, or mus- 
lar exertion, evidence of probative 
ce beyond raising of a mere surmise 
» was required to be introduced to ex- 
elude all other possibilities before re- 
ining possibility of cause of death 
ld be raised to the dignity of a 
robability—Houston Fire & Casualty 
Tas. Co. vy, Biber, 146 S.W.2d 442, error 
dismissed, judgment correct. 
- Where employee in charge of cotton 
seed house collapsed between seed 
house and office on hot day and died 
from cerebral hemorrhage, and he was 
perspiring heavily at time he collapsed, 
and medical testimony indicated that, 
among others, disease, emotional dis- 
turbance, or muscular exertion were 
possible causes of the hemorrhage, evi- 
. ee ri lence was insufficient to establish par- 
' _ ticular cause of the hemorrhage with- 
- out resort to speculation, conjeciure, 
and surmise, and did not sustain find- 
ing for claimant to the effect that 
hemorrhage and death were result of 
physical exertion and overheating in 
the course of employment. Vernon’s 
Ann.Civ.St., art. 8309, 1.—Houston 
Fire & Casualty Ins. Co, vy. Biber, 146 
S.W.2d 442, error dismissed, judgment 
correct. 
Where employee in charge of cotton 
seed house collapsed between seed 


Cooks = 


f co ! e 
he had bee 
in seed 


employee 
claimed compensation for injury al- 
leged to have resulted when ladder on 
which employee was standing ‘‘settled 
down on the side of the house”, em- 
ployee was bound to prove causal con- 
nection between injury and accident, 
and it was not sufficient to show that 
employee’s condition might have re- 
sulted from such incident, especially 
where evidence was. uncontroverted 
that employee’s condition might be 
natural result of other causes.—KFeder- 
al Underwriters Exchange vy. Edwards, 
146 S.W.2d 46 : 

Tex.Civ.App. Where employee’s evi- 
dence, in suit for compensation for a 
floating kidney alleged to have resulted 
when ladder on which employee was 
standing ‘‘settled down on the side of 
the house’, did not show that floating 
kidney and suffering incident thereto 
were natural result of alleged ladder 
incident and was as consistent with 
hypothesis that employee’s . disability 
was result of a congenital floating kid- 
ney or other causes as with hypothesis 
that it was natural result of accident, 
jury could not speculate as to cause of 
disability and employee was not en- 
titled to compensation.—Federal Un- 
derwriters Exchange vy. Edwards, 146 
8.W.2d 461. 

Tex.Civ.App. Evidence that while 
waiting for orders from a superior with 


respect to parking trucks, truck drivers, 


including deceased, went under parked 
trucks to avoid heat from sun, and 
that, after superior ordered drivers to 
start up, deceased, who had gone to 
sleep on ground, was injured when 
run over by truck operated by a driver 
who had remained in truck warranted 
finding that injury was an injury hay- 
ing to do with and originating in the 
“work, trade or profession of the em- 
ployer’ within compensation act, and 
justified award for deceased’s death. 
Vernon’s Ann.Ciy.St. art. 8306 et seq.; 
arts. 8306, § 8a, 8309, § 1, second subd. 
4.—United Employers Casualty Co. v. 
Barker, 148 S.W.2d_ 260. 

Tex.Civ.App. Bvidence in compen- 
sation proceeding held to authorize 
finding that injuries were producing 
eause of disability resulting from can- 
eer in testicle. Vernon’s Ann.Civ.St. 
art. 8306 et seq.—Traders & General 
Ins. Co. v. Turner, 149 S.W.2d 598, er- 
ror dismissed, judgment correct. 

Utah. Evidence authorized denial of 
compensation on the ground that claim- 
ant suffering from hypertrophic osteo- 
arthritis of the dorsal and lumbar spine 
was totally disabled as a result of 
arthritis and that the disability was 
not caused and was not proximately 
contributed to by an accident in course 
of employment. Rev.St.1933, 42-1-79. 
—Pecharich y. Industrial Commission, 
LO PR 2d) Lome 

Utah. Evidence held to authorize de- 
nial of award for workman’s death 
from sarcoma in shoulder, on issue of 
causal connection between injury to 
shoulder and the sarcoma.—Wilson y. 
Industrial Commission, 108 P.2d 519. 

Utah. Evidence held to authorize 
award of compensation for disability 
of five months resulting from bump of 
employee’s hip which “strained” em- 
ployee’s congenital deformity, on issue 
whether disability was due to the in- 
jury.—Tintie Standard Mining Co. y. 
Industrial Commission, 110 P.2d 367. 

Vt. Where injuries are so directly 
connected with accident that proof of 
causation does not depend upon expert 


nony, but unless the 1 
medical testimony fa 

conclusion that — 

from the accident, causa IS 
established, since “possible cause’? can- 
not be accepted as_ the “operating — 
cause”, unless the evidence excludes rr 
other causes or shows something in d 
rect connection with the occurrenc® — 
—Burton v. Holden & Martin Lumber 
Co., 20 A.2d 99,.112 Vt. 17. E 3 

Vt. In compensation proceeding, evi- ; 
dence that injuries were cause of death a 
of employee must create in mind of : 
trier something more than a _ possi- b) 
bility, suspicion or surmise that such ~~ 
was the cause, and inference from facts — 
proved must be at least a more prob- Z 
able hypothesis with reference to pos- n¢ 
sibility of other hypotheses.—Burton v. ‘a 
Holden & Martin Lumber Co., 20 A.2d 
99, DL2-Mt. AT: . 

Vt. In compensation proceeding, evi- “i 
dence that infection in decedent’s thumb ‘i 
resulting from sliver could have been 
a possible contributing cause of his — 
death from cerebral thrombosis did not 
alone warrant a finding that it was the 
cause of death.—Burton v. Holden & © 
Martin Lumber Co., 20 A.2d 99, 112 if 
an ee ay fs 

Where 61 year old man in normal 
condition for man of his age and with 
no material hardening. of the arteries — 
sustained serious infection in thumb, S 
but infection was localized and did not 
at any time go into his system, and ~ 
thumb healed perfectly, but continued —_ 
to be tender, and about two weeks after 
thumb was completely healed man was +” 
seen to have difficulty in walking, was 
a bit confused and in weakened condi- _ 
tion, and died three weeks later of cere- 
bral thrombosis, and there was no evi- 
dence as to what cerebral thrombosis ; 
was or what caused it, evidence was 
insufficient to sustain compensation 
award on ground that injury to thumb 
resulted in death, in absence of expert — 
medical testimony showing that such 
was cause.—Burton v. Holden & Martin ~ 
Lumber Co., 20 A.2d 99, 112 Vt. 17. Os, 

Vt. Evidence sustained finding that 
garage watchman’s exertion in perform- | 
ance of his work and shoyeling of snow 
elevated his blood pressure and was pre- 
cipitating or aggravating cause of his 
cerebral hemorrhage which later result- % 
ed in his death. P.L. 6480 et seq.— | 
Laird v. State of Vermont Highway 
Dept.,, 20 A.2d 555, 112 Vt. 67. ry: 

Evidence that 64 year old garage j 
watchman who suffered from arterio- 
sclerosis was found after a heavy snow- 
fall near gate, which he was under du- 
ty to open and close, in a comatose state 
as a result of a cerebral hemorrhage * 
sustained finding that watchman re- | 
ceived a “personal injury by accident” 
which was compensable as “arising out 
of and in course of employment.” P.L. 
6480 et seq.—Laird v. State of Ver- 
He ee Sail Dept., 20 A.2d 555, 112 
Vt. . 

In determining whether garage watch- 
man who after a heavy snowfall was 
found near gate which he was under 
duty to open and close, in a comatose 
state as a result of a cerebral hemorr- 
hage, sustained a “personal injury by 
accident” which was compensable as 
“arising out of and in course of em- 
ployment”, that exact time of or exact 
place where hemorrhage occurred could 
not be ascertained was immaterial, 
where evidence showed that hemorrhage © 
was brought about by exertion from ‘his 
work on the premises of his employer. 
P.L. 6480 et seq.—Laird v. State of 
Neon ta hoe eth Dept., 20 A.2d 555, 


112 i A : 
Va. Medical — evidence sustained 
award granting compensation on 


ground that claimant suffered from 
traumatic neurosis. Code 1936, § 1887 
(61).—Burlington Mills Corporation v. 
Hagood, 13 8.H.2d 291. 

Wash. In compensation proceeding 
against logging company, evidence was 
insufficient to sustain conclusion of the 
supervisor of the Department of Labor 
and Industries that injury from which 
sawmill employee died as result of 
osteomyelitis was caused by accident | 


aula 
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occurring at sawmill. Rem.Rey.Stat. § 
7676.—Schafer Bros. Logging Co. vy. 
Department of Labor and Industries, 
104 P.2d 747. 

Wash. Evidence of complaints made 
by employee, of spitting of blood, and 
of probability of accident causing lobar 
pneumonia, showed a causal connection 
between accident which occurred in 
latter part of April when employee in 
lumber mill while in stooping position 
was struck on left side at about the 
third rib by board which was about 
ten feet long, ten inches wide and one 
inch thick, which fell from a height of 
ten feet, and lobar pneumonia which 
eaused death on May 24. Rem.Rey.Stat. 
§ 7697.—McLaren vy. Department of 
Labor and Industries, 107 P.2d 230. 

Wash. Where a 61-year old logger, 
who was apparently in good health, 
but who had become rather “soft” 
from having been out of work, became 
intoxicated on week-end and on Mon- 
day, while engaged in cutting down 
trees at ordinary speed, collapsed and 
died from what coroner testified was 
endocarditis myocarditis, and gastritis, 
and heart specialists testified that the 
exertion or exercise taken by the log- 
ger was a contributing factor in his 
death, evidence sustained finding that 
death was result of an accident “aris- 
ing out of and in course of employ- 
ment” within meaning of the compen- 
sation act. Rem.Rey.Stat. § 7673 et 
seq.—McCormick Lumber Co. v. De- 
partment of Labor and Industries, 108 
P.2d 807. 


§ 930 
C.C.A.N.J. Evidence that at pier nese 
which car float watchman was drowned 
there were no floats of his employer and 
that watchman had not been sent to 
watch a float for any other company 
established that watchman’s death did 
not “arise out of employment” so as to 
authorize an award of compensation 
for watchman’s death, under the Long- 
shoremen’s Compensation Act. Long- 
shoremen’s and Harbor Workers’ Com- 
pensation Act, § 2(2), 33 U.S.C.A. § 902 
(2).—Lowe v. Central R. Co. of New 

Jersey, 113 F.2d 413. 


D.C.Ala. Evidence that dredging 
company’s employee was drowned in 
river when he fell off of a scow which 
he was crossing on Sunday evening on 
his way to a dredge on which he was 
rooming and boarding, that employee 
was absent from the dredge from Satur- 
day to Sunday evening on his own per- 
sonal business, that there was no work 
shift on Sunday, that the scow belonged 
to the dredging company, and that 
crossing the scow was a regular and 
permissible mode of going to the 
dredge, established that employee’s 
death was compensable as “arising out 
of and in course of employment” within 
Longshoremen’s Compensation Act. 
Longshoremen’s and Harbor Workers’ 
Compensation Act, § 2, 33 U.S.C.A. § 
902.—MecWilliams Dredging Co. v. Hen- 
derson, 36 F.Supp. 361. 

D.C.N.J. In action for benefits under 
Longshoremen’s Compensation Act for 
death of grain trimmer who fell 
through hatch of a hold of a ship, evi- 
dence that there was no occasion for 
anyone to go in such hatch in perform- 
ance of his duties of employment sus- 
tained commissioner’s finding that the 
death did not result from accident 
“arising out of and in course of em- 
ployment’’ within the act. Longshore- 
men’s and Harbor Workers’ Compensa- 
tion Act § 20 (a), 33 U.S.C.A. § 920 (a). 
—Whalen v. Lowe, 38 F.Supp. 248. 

Ariz. Evidence supported findings 
that an employer and employee rela- 
tionship existed between claimant and 
alleged employer at time of accident 
and that claimant was injured by an 
accident arising out of and _ in_the 
course of his employment. Rev.Code 
1928, § 1391 et seq, as amended.— 
Paramount Pictures v. Industrial Com- 
mission, 106 P.2d 1024. i“ 

Ariz. Bvidence supported Industrial 
Commission’s findings that mining em- 
ployee claiming compensation for dis- 
ability allegedly resulting from cyanide 
poisoning did not suffer any injury by 
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accident arising out of and in course 
of employment, and that disability al- 
leged was not proximately the result 
of any injury sustained while in the 
course of employment. Rey.Code 1928, 
§ 1391 et seqg., as amended.—Chapman 
v. Finlayson Lease, 107 P.2d 196. 

Cal. Where dock  superintendent’s 
duties required him to call at rail- 
road freight depot in morning on his 
way to dock and obtain notices that 
railroad had received concerning cars 
of freight to be accepted by the super- 
intendent’s employer, take the notices 
to dock office and to take charge of 
ears of freight that had arrived, and 
after obtaining notices the superintend- 
ent obtained permission from locomo- 
tive fireman to ride on engine from 
freight depot to dock, evidence sus- 
tained finding of Industrial Accident 
Commission that injury sustained by 
superintendent when he stepped off en- 
gine to avoid steam “arose out of and 
in course of the employment.” St.1937, 


p.. 269, 3600.—Associated Indemnity 
Corporation v. Industrial Accident 
Commission of California, 112 P.2d 
615, prior opinion 105 P.2d 374. 


Cal.App. Evidence relating to cause 
of linotype operator’s disability ren- 
dering him incapable of continuing his 
work and to cause of his subsequent 
death was insufficient to establish that 
he incurred lead poisoning in course 
of his employment or that his employ- 
ment aggravated that disease. St.1937, 
p. 284, § 4700.—O’Hare v. Industrial 
Accident Commission, 112 P.2d 915, 

The assignment in death certificate of 
arteriosclerosis as one of causes of 
employee’s death did not indicate 
existence of lead poisoning incurred in 
course of employment as a cause of 
death.—O’Hare vy. Industrial Accident 
Commission, 112 P.2d 915. 

Colo. Evidence that laundry manager 
had directed compensation claimant to 
make trip with laundry driver for pur- 
pose of learning route, so that claimant 
could take it over while driver was on 
his vacation or in event he should 
tender his resignation, warranted find- 
ing that injuries sustained by claimant 
in automobile accident on return trip 
were compensable under Workmen’s 
Compensation Act as “arising out of 
and in course of employment” of claim- 
ant.—Adams y. Industrial Commission, 
105 P.2d 403. 


Colo. Evidence that employee was 
injured when struck with a shovel by 
a fellow employee was insufficient to 
show that injury was compensable as 
“arising out of employment,’ in ab- 
sence of showing that employment 
brought on attack.—Industrial Com- 
mission y. Strome, 108 P.2d 865. 

Colo. Evidence held to support find- 
ing of Industrial Commission that ac- 
cidental shooting of city police of- 
ficer at “turkey shoot” held by po- 
lice protective association was not a 
compensable accident ‘arising out of 
employment” of officer, in absence of 
official order to officer to participate.— 
Industrial Commission vy. Day, 111 P. 
2d 1061, 107 Colo. 332. 

Cole. The fact that police officer was 
paid in full while off duty after acci- 
dent, under department regulation 
granting full pay to officer injured in 
line of duty, did not establish that 
police department held that accident 
arose out of employment, and if it 
did such construction could not bind 
the state compensation insurance fund. 
—Industrial Commission v. Day, 111 
P.2d 1061, 107 Colo, 332. 

Colo. Evidence sustained finding of 
Industrial Commission that claimant’s 
eondition was not result of carbon mon- 
oxide poisoning but was result of 
spontaneous brain hemorrhage neither 
caused nor aggravated by his employ- 
ment and, therefore, justified an award 
denying compensation. 735 A. C. 
97, § 280 et seq—Skjoldahl v. Indus- 
trial Commission, 113 P.2d 871. $ 

Conn. In proceeding for compensa- 
tion for injuries sustained in accident 
at about 4 o’clock in the morning, while 
employee was using employer’s truck 
to get home after working until early 
morning hours because of an emergen- 
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cy, evidence sustained finding which 
did not state that no permission was 
given to use truck on night of accident, 
that boss had no authority to give per- 
mission and that it was employer’s rule 
that truck was not to be used by em- 
ployees for transportation home.—Tay- 
lor v. M. A. Gammino Const. Co., 18 
A.2d 400, 127 Conn, 528, 

Fla. Evidence sustained order of cir- 
cuit court awarding compensation to 
widow on ground that injuries sus- 
tained by chief engineer at municipal 
gas plant in an explosion were the 
cause of engineer’s death some fifteen 
months thereafter. Acts 1935, c. 17481. 
—City of St. Petersburg v. Mosedale, 1 
So.2d 878. 

_ Ga.App. Evidence that employee of 
insurance company left prospective cus- 
tomer about 4 o’clock in the afternoon, 
and that he was found in a wrecked 
automobile about 1 or 2 o’clock the 
next morning, was insufficient to show 
that fatal accident was compensable 
as one “arising out of and in course of 


employment”. Code 1933, § 114-101 et 
seq.—Travelers Ins. Co. v, Faulkner, 
11 S.E.2d 367. 


Ga.App. Evidence that bill collector 
went in evening to filling station to 
collect a bill from third party who was 
not at filling station, and that filling 
station owner threw collector out sole- 
ly because collector refused to leave 
when requested to do so because of 
his loud and profane language and 
misconduct, sustained finding that 
fatal heart attack resulting from the 
altercation with station owner was not 
result of injuries “arising out of em- 
ployment”, but was caused by the will- 
ful act of the station owner against . 
collector for reasons personal to col- 
lector, and hence was not compensa- 
ble under Workmen’s Compensation 
Act. Code 1938, § 114-102.—U. S. Fi- 
delity & Guaranty Co. vy. Fried, 12 
S.E.2d 406. 


Ga.App. In proceeding under the 
workmen’s compensation act against 
city to recover for death of bridge 
tender who early on foggy morning 
opened bridge to permit a boat to pass, 
and, who, while boat was _ passing, 
rolled a cigarette and walked to the 
end of the draw, where, from some un- 
accountable cause, he fell to the water 
below and was fatally injured, evi- 
dence sustained finding that fatal in- 
juries were compensable as. “arising 
out of and in course of employment’. 
Code 1933, § 114-101 et seq.—City. of 
Brunswick v. King, 14 8.H.2d 760, con- 
forming to answer to certified question 
14 S.H.2d 461. ; 

Idaho. Evidence authorized dismissal 
of application for compensation on 
ground that employee’s death was not 
result of a personal injury by accident 
arising out of and in course of his 
employment, but was the result of cor- 
onary thrombosis which was _ not 
caused, nor in any manner affected by 
wrecking of a truck driven by em- 


ployee Salen v. Younkin, 105 P.2d 
Til. The petitioner in a compensation 


case has the burden of establishing by 
clear and convincing evidence that the 
accidental injury arose out of and in 
the course of employment.—Smith-Hurd 
Stats. ec. 48, § 138 et seq.—Rosenfield 
v. Industrial Commission, 29 N.H.2d 
102, 374 Ill. 176. 

Ill, Hvidence of employee’s good 
health previous to fall suffered in 
course of employment, and subsequent 
pain in side, illness and death, held 
to authorize award of compensation on 
ground that death resulted from acci- 
dental injury. Smith-Hurd Stats. c. 48, 
§ 172.7.—Weil-Kalter Mfg. Co. v. In- 


dustrial Commission, 32 N.H.2d 889, 
376 Ill, 48. 
Il. In proceeding to recover com- 


pensation under Workmen’s Occupa- 
tional Diseases Act for death of em- 
ployee from pulmonary tuberculosis, 
physician’s testimony that sulphur 
dioxide, breathed by deceased in course 
of his employment as refrigerator test- 
er, would not cause tuberculosis, but 
would cause an activation and, in pres- 
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to sulphuric acid, which would cause 
damage to lung tissues and help germs 
, therein become active, did not show 
‘that deceased was poisoned or had ‘‘oc- 

- eupational disease’. Smith-Hurd Stats. 
_@, 48, § 172.6.—Stewart Warner Corpo- 


ration vy. Industrial Commission, 33 
POON .H.2d 9196, 376 Il. 141. 
«Ind. ~EHvidence including showing 


that automobile salesman’s duties were 
not limited to employer’s premises, that 
he was accustomed to perform his du- 
ties during any hour of the day or 
night if occasion arose, and that at 
least one of his duties was to solicit 
i _ tow-ins and repair service on wrecks at 

all times when he was driving on high- 
ways, was sufficient for the Industrial 
Board to find that fatal injuries sus- 
tained by salesman in automobile acci- 
dent at a point on a direct route to 
wn where a customer lived and also 
lived were 


Byvidence held to show that 
not “engaged in 
» at time of auto- 


sney, 29 N.E.2d 355. 
Ind.App. Evidence that salesman em- 


found in nervous condition on road 
near place where salesman’s automobile 
had left icy highway, that location of 
accident was within salesman’s terri- 
ory and on a direct route from town 
which salesman had transacted busi- 
mess, that there were musical instru- 
ments in automobile at time of acci- 
dent, and that salesman died on follow- 
: ‘day, and had been paid $276.55 by 
ompany for a working period of 25 
eeks and one day and testimony of 
hysicians that death was caused by 
ecident justified award of compensa- 
f on for salesman’s death. Burns’ Ann. 
~$t. § 40-1201 et seq.—Pearson Co. v. 
McDermid, 31 N.H.2d 642. : 
-Ind.App. Evidence which established 
_ that sexton, whose duties required him 
to do all work naturally connected with 
cemetery, which ineluded using, caring 
for, cleaning, and transporting supplies 
‘for gasoline-operated equipment, was 
discovered during working hours in 
the cemetery with upper portion of his 
body and clothing burning as result 
of fire apparently caused by contact 
with highly inflammable matter, sus- 
tained compensation award for death 
of sexton, on ground that his death 
‘arose out of and in the course of his 
employment”.—Odd Fellows Cemetery 
of New Haven vy. Daniels, 33 N.H.2d 


357. 
; In compensation proceeding 


Iowa. 
for death of state highway commission 
employee caused by general septicemia 
allegedly originating in bruise on 
hand, evidence as to whether em- 
ployee suffered hand bruise while op- 
erating air drill in course of his em- 
ployment justified industrial commis- 
sioner’s denial of compensation.—De 
Long v. Iowa State Highway Com- 
mission, 295 N.W. 91. 

Iowa. In compensation proceeding, 
workman’s statement shortly prior to 
his death that he had slipped on ele- 
vator belt on road building machine on 
which he worked and that he had hurt 
his chest was substantive evidence of 
the facts narrated.—Sinclair vy. MeDon- 
ald, 296 N.W. 362. 

Iowa. Evidence that operator of 
road building excavator was at the 
place he was supposed to be at a time 


fon 

wo 
ence of high temperature and moisture 
of nose and throat, tends to change 


ayers aad 
MPENS 


TION 


that his work required. his. presence, — 


and that he had been engaged in greas-_ 
ing excavator as his work required him 
to do, and that operator stated that he 
had slipped and hurt his chest, war- 
ranting finding of industrial commis- 
sioner that operator sustained a com- 
pensable injury “arising out of and in 
course of employment’’.—Sinelair v. Mc- 
Donald, 296 N.W. 2: 

Iowa. It was incumbent on compen- 
sation claimant to prove by a prepon- 
derance of the evidence that death was 
caused by injury arising out of and 
in the course of employment, but if 
claimant sustained such burden, she 
was entitled to prevail unless employer 
succeeded in proving by a preponder- 
ance of the evidence one or both of the 
affirmative defenses of suicide and in- 
toxication. Code 1939, §§ 1376, 1421, 
subd. 6.—Reddick vy. Grand Union Tea 
Co., 296 N.W. 800. 

Iowa. Evidence warranted finding of 
Industrial Commissioner that death 
from carbon monoxide poisoning of tea 
company’s route salesman, whose body 
was found in garage rented by employ- 
er, “arose out of and in the course of 
the employment”. Code 1939, § 1421, 
subd. 6.—Reddick v. Grand Union Tea 
Co., 296 N.W. 800. 

Kan. Direct and circumstantial evi- 
dence held sufficient to support finding 
that workman employed as a “tool 
pusher” by oil well drilling company 
of which he was president, and whose 
employment required workman to tray- 
el, was killed as result of accident 
arising out of and in the course of 
employment” when workman’s automo- 
bile, which was furnished by company, 
struck a_culvert. Gen.St.1935, 44-501 
et seq.—Mitchell v. Mitchell Drilling 
Co., 114 P.2d 841, 154 Kan. 117. 


Ky. Where employee whose duty it 
was to maintain the peace upon 
grounds of timber company was shot 
by an unknown assailant as he was 
journeying from his early breakfast to 
other parts of employer’s premises and 
no motive for the shooting was shown, ' 
evidence was not sufficient to show that 
injury “arose out of and in the course 
of his employment”, and employee was 
not entitled to compensation. Ky.St. § 
4880 et seq.—Howard yv. Dawkins Log 
& Mill Co., 143 S.W.2d 741, 284 Ky. 9. 


Ky. Evidence was insufficient to es- 
tablish that compensation claimant 
sustained any injury from inhaling 
carbon monoxide so as to. sustain 
award granting compensation, and es- 
tablished that any disability suffered 
by claimant resulted from pre-existing 
disease.—Kentucky Utilities Co. v. 
Hammons, 145 S.W.2d 67, 284 Ky. 437. 

Ky. In proceeding to recover com- 
pensation under Workmen’s Compensa- 
tion Act for employee’s death, testi- 
mony of physicians and others held 
sufficient to sustain findings of referee, 
compensation board, and circuit court 
that liver and gall-bladder cancers, 
from which deceased died, were at- 
tributable to electric shock constituting 
“accident arising out of and in the 
course of his employment’, so as to re- 
quire affirmance of judgment confirm- 
ing board’s award of compensation. 
Ky.St. §§ 4880, 4935.—City of Owens- 


boro v. Day, 145 S.W.2d 856, 284 
Ky. 644. 
Ky. Evidence warranted Workmen’s 


Compensation Board’s denial of com- 
pensation to night watchman in garage 
on ground that breathing of fumes 
from oils and paints was not ‘‘proxi- 
mate cause’ of night watchman’s 
asthma, and that the asthma was not 
an injury “arising out of and in course 
of employment’. Ky.St. § 4880 et seq. 
—Department of Highways vy. Giles, 
146 S.W.2d_ 37, 284 Ky. 846. 

La.App. Evidence justified denial of 
compensation for injury to employee’s 
back and spine, which allegedly oc- 
curred when employee slipped and fell 
on railroad track, while engaged with 
other workmen in removing track, on 
ground that employee did not receive 
injury to his back in the fall. Act No. 
20 of 1914 as amended.—Lee v. Mem- 
phis Natural Gas Co., 197 So. 638. 

La.App. Claimant’s evidence was in- 


au 

sufficient to ; 
condition was attributable to fall so 
as to entitle him to compensation for 
400 weeks, but was sufficient to estab- 
lish that he sustained a strained back 
entitling. him to compensation for seven 
weeks.—Law y. Kansas City Bridge Co., 
199 So. 155. | ; 

La.App. Evidence required granting 
of workmen’s compensation award for 
death of employee on ground that death 
occurred as result of effects of creosote 
and ivy or oak poisoning contracted : 
while the employee was working on a 
bridge for the employer.—Woodward Y. 
Kansas City Bridge Co., 3 So.2d 221. 

Me. In workmen’s compensation pro- 
ceeding for death of city employee, 
finding of Industrial Accident Commis- 
sioner that death was due to an acci- 
dent arising out of and in course of 
employment was sustained by the evi- 
dence. Rev.St.1930, c. 55, § 8—Martin 
v. City of Biddeford, 20 A.2d 715. 

Mass. Hvidence held to authorize 
finding that injury suffered by work- 
man while removing fallen branch 
from sidewalk during hurricane, when 
struck by another branch of the same i 
tree, arose out of workman’s employ- 
ment and was _ compensable.—Indris- 
popes Case, 30 N.H.2d 538, 307 Mass. 

Mich. Evidence that truck driver 
heard door of cab click open, felt a 
bump and then noticed that co-em- 
ployee who had been riding with him 
was no longer in the cab, and that 
body of co-employee was found on 
road, did not dissipate presumption 
against suicide or establish that co-- 
employee’s death was result of his ‘“in- 
tentional and wilful misconduct’’, pre- 
cluding compensation award, but sus- 
tained award for ‘accidental death’’. 
Comp.Laws 1929, §§ 8417, 8418.—Chry- 
sler v. Blue Arrow nasty oes Lines, 
295 N.W. 331, 295 Mich. 606. 


Minn. In compensation proceeding 
for the death of advertising and circu- 
lation manager for company which 
published publication for the American 
Legion of the state, while on his way 
by automobile to make Armistice Day 
speeches, evidence sustained Industrial 
Commission’s award for his death as 
having occurred ‘in course of employ- 
ment,” where the main purpose of the 
advertising and circulation manager in 
making the trip. was to increase the 
circulation of the publication, Mason’s 
Minn.St.Supp.1938, § 4272-1 et seq.— 
Lindell v. Minnesota American Legion 
Pub. Co., 294 N.W. 416. 

Minn. Evidence that 57 year old 
creamery employee who some 23 years 
prior to accident had suffered a severe 
injury to a knee which sometimes 
would lock and give him pain, and who 
had been treated for high blood pres- 
sure, in proceeding to test a small sam- 
ple of cream fell and struck his head 
against a projecting leg of an adding 
machine in office and died 25 minutes 
after hig fall sustained finding of In- 
dustrial Commission that employee’s 
accident had its origin in a risk con- 
nected with his employment and that 
it flowed from that source.—Stenberg v. 
Raynes Co-op. Creamery Co., 296 N. 


Minn. Evidence that 57 year old 
creamery employee who some 23 years 
prior to accident had suffered a severe 
injury to a knee which sometimes 
would lock and give him pain, and who 
had been treated for high blood pres- 
sure, in proceeding to test a small 
sample. of cream fell and struck his 
head against a projecting leg of an 
adding machine in office and died 25 
minutes after his fall sustained finding 
of Industrial Commission that em- 
ployee’s fall was the “proximate cause” 
of fatal injury.—Stenberg v. Raymond 
Co-op. Creamery Co., 296 N.W. 498. 


Minn. Where there was evidence that 
organizer and officer for labor organiza- 
tion who was killed by an unknown 
person between 10 p. m. and midnight 
after having placed automobile fur- 
nished him by organization in garage at 
rear of his home, worked unlimited 
hours and at various places, was sub- 
ject to call day and night, and intend- 


hac ent) 
there existed in tne community hostility 
_ toward union activities, Industrial Com- 


union ‘organi. 
ee hreate! and that 


mission was justified in finding that 
death resulted from injuries ‘arising 
out of and in course of employment” 


within meaning of compensation act. 


Mason’s Minn.St.1927, § 4326(j).—Cor- 
coran v. Teamsters and Chauffeurs 
Joint Council No. 32, 297 N.W. 4. 

Minn. Evidence justified denial of 
recovery of compensation on ground 
that death of deceased wag result of a 
condition of disease, and that the con- 
dition of disease was not caused by an 
injury received by deceased in course 
of his employment.—Schultz v. U. 
Bedding Co., 297 N.W. 351. 

Mo.App. In _ proceeding to obtain 
compensation for death of employee 
shot by fellow employee, claimant had 
duty to offer evidence affording reason- 
able basis for conclusion that de- 
ceased’s death arose out of something 
intimately connected with his employ- 
ment, and claimant was not required 
to exclude beyond any reasonable con- 
tention all other sources of injury save 
that which supported her right to com- 
pensation. Mo.St.Ann. §§ 3299-3376, 
pp. 8229-8294.—Macalik y. Planters Re- 
alty Co., 144 S.W.2d 158. 

Evidence warranted an award of com- 
pensation for the death of employee 
shot by fellow employee on ground 
that fellow employee felt anger and 
resentment towards deceased over dis- 
charge of fellow employee’s son by de- 
ceased and that death arose out of 
something intimately connected with 
deceased’s employment. Mo.St.Ann. §§ 
3299-3376, pp. 8229-8294.—Macalik vy. 
Planters Realty Co., 144 S.W.2d 158. 

Mo.App. Evidence justified denial of 
compensation for death of employee on 
ground that death was not result of 
accident but was the result of disease. 
Mo.St.Ann. § 3299 et seq., p. 8229 et 
seq.—Miller v. American Car & Foun- 
dry Co., 145 S.W.2d 472. 

Mo.App. Byidence held to support 
finding of Compensation . Commission 
denying compensation to elderly street 
cleaner on issue of whether alleged in- 
juries were caused by heat while in 
the city’s employ. Mo.S8t.Ann. é 3299 
et seq., p. 8229 et seq.—Lay vy. City of 
Salem, 145 S.W.2d 978. 

Mo.App. Evidence held to authorize 
finding that relation of employer and 
employee existed between injured tim- 
ber workman and firm which directed 
workman and others to cut timber and 


fixed wages, though timber had already, 


been sold to third party, and that in- 
jury was compensable as arising out of 
and in course of employment. Mo.St. 
Ann, § 3299 et seq., p. 8229 et seq.— 
Holmes y. Freeman, 150 S.W.2d 557. 

Mo.App. The Legislature intended to 
extend protection of Workmen’s Com- 
pensation Law to all employees in or 
about any premises where they may be 
engaged in performance of their duties, 
and hence recovery of :compensation 
was not barred by absence of evidence 
that work was being done on employ- 
er’s premises or premises under his con- 
trol. Mo.St.Ann. § 3299 et seq., p. 8229 
et seq.—Holmes v. Freeman, 150 S.W.2d 
557. 

Mo.App. Evidence that one employed 
to sell used automobiles on commission 
was furnished automobile and gasoline 
by employer for use in contacting pros- 

ective customers, that it was his duty 
o make trips away from employer’s 
sale lot in certain city to secure busi- 
ness, that he had done so in past, and 
that he drove to place outside such city 
in automobile furnished by employer, 
discussed sales or trades of automobiles 
with several persons at such place, and 
was injured in accident while driving 
such automobile on return trip, was 
sufficient to support Workmen’s Com- 
pensation Commission’s finding that 
such employee sustained “accidental in- 
jury arising out of and in the course 
of his employment”? within Workmen’s 
Compensation Act. Mo.St.Ann. § 3299 


that claimant 
his back as 


y “arising out of an 


manner as to injure his back, evidence 
was sufficient to establish that an acci- 
dent occurred which arose out of and 
in course of employment. Comp.St. 
1929, § 48-101 et, seq.—Jurgensen y. 
Rogers, 296 N.W. 341. 

Neb. Compensation claimant must 
show by preponderance of evidence 
that the disability of which he com- 
plains was caused by an accident aris- 
ing out of and in the course of his 
employment. Comp.St.1929, § 48-101 
et seq.—Ottens v. Western Contracting 
Co., 296 N.W. 431. 

Hvidence supported finding that a 
condition in compensation claimant’s 
hand described as Dupuytren’s con- 
tracture, which resulted in permanent 
partial disability of hand, was the re- 
sult of injury to claimant’s fingers in 
course of his employment, and compen- 
sable as “arising out of and in course 
of employment’. Comp.St.1929, § 48- 
101 et seq.—Ottens v. Western Con- 
tracting Co., 296 N.W. 4381. 

N.J.Sup. Burden was on petitioner 
in workmen’s compensation case of es- 
tablishing, by preponderance of prob- 
abilities, that death of her husband 
arose out of and in course of his em- 
ployment.—Kuropata y. National Sugar 
Refining Co., 17 A.2d 288, 126 N.J.L. 
44, affirming 199 A. 897, 16 N.J.Misc. 
383. af 
N.J.Sup. Evidence justified denial of 
compensation for death of employee 
shortly after he took hold of an elec- 
tric light extension cord and fell on 
hot pipes, on the ground that death 
was caused by natural causes of cor- 
onary occlusion and sclerosis and not 
electrocution.—_Kuropata v. National 
Sugar Refining Co., 17 A.2d 288, affirm- 
ing 199 A. 897, 16 N.J.Mise. 383. 

N.J.Sup. In compensation proceeding 
for death of electrician on January 
26, from lobar pneumonia and cardiac 
failure allegedly resulting from electric 
shock which blackened his hands but 
which did not blister them, on the pre- 
ceeding November 23, claimant’s evi- 
dence was insufficient to establish that 
electrician’s death resulted from an ac- 
cident ‘arising out of and in course 
of employment” within meaning of the 
Compensation Act. N.J.S.A. 34:15-1 et 
seq.—Person v. Firemen’s Ins. Co., 19 A. 
2d 452, 126 N.J.L. 330, affirmed 21 A. 
2d 736, 127. NWJ.L. 229. 

N.J.Sup. In proceeding to _ recover 
workmen’s compensation for death of 
gas fitter, evidence established by a 
preponderance of probabilities that 
death resulted from carbon monoxide 
poisoning arising out of and in the 
course of employment.—Pierce v. Jer- 
sey Cent. Power & Light Co., 21 A.2d 
$114,127 N.J.L. 71. 

N.J.Com.Pl. Hvidence of compensa- 
tion claimant that while engaged in re- 
pairing roof during time temperature 
ranged from 75 degrees to 90 degrees, 
he felt light headed and sick to his 
stomach, and that therefore he quit 
work, and that about two hours later 
he had lost the use of his right arm 
and leg, was insufficient to establish 
‘heat prostration’” or an ‘accident’ 
“arising out of and in course of em- 
ployment,’ within meaning of compen- 
sation act, causing cerebral thrombosis, 
which resulted in paralysis. N.J.S.A. 


84:15-1 et seq.—Barthelemy v. Macy 
Bldg. Co., 18 A.2d 407, 19 N.J.Misce. 
126 


N.J.Dept.Labor. Hvidence justified 
denial of compensation award against 
restaurant owner for injuries sustained 
by waiter in automobile accident while 
waiter was allegedly on his way home, 
on ground that waiter abandoned and 
deviated from the true intention exist- 
ing between him and the restaurant 
owner relative to transportation and 
that waiter was in fact on his own af- 
fair at the time of the accident. N.J. 
S.A. 34:15-1 et seq.—Natale v. Bruhn, 


-15 A.2d 451, 18 N.J.Mise. 590, 


1S spleyment) 


when liqu. 
ottle were accident: 
elaimant’s back, that skin le 
subsequently spread to and — 
claimant’s entire body was 
of the accident and not of independ 
natural causes, and that claima 
entitled to compensation for total p 
manent disability. N.J.S.A. 34 7 
seq., 34:15-12(b).—Fierro  v. 
Service Coordinated Transport, 
2d 72, 18 N.J.Mise. 597. Sash i 
N.J.Dept.Labor. Compensation 
ant’s burden of proving that emp 
death resulted from accident ar: 
out of and in course of employ 
not sustained unless the evidenc 
ponderates” in favor of the ten 
hypothesis, that is, it is required | 


ican Cyanamid Co., 16 A.2d 465, | 
J:Mise. 693. : 

N.J.Dept.Labor. Evidence tl 
salesman, parking his automobil 
driveway adjoining the premises — 
customer on whom he intended to e¢ 
attempted to prevent the .automo 
from rolling down the drivewa: 
was pinned between it and the I 
ing held to show that the injurie 
sulted from an “accident”? and th 
was one ‘arising out of and i 
course of the employment.” 
34:15-1 et seq.—Andres vy. 
vere Cok, 17 Aled 26S aloe 


N.J.Dept.Laber. Hvidence, wh 
uncontradicted, showed that fall - 
lar stairway, while domestic w: 
scending stairs to do laundry an 
resulted in fractured leg, was an 
dent “arising out of and in th col 
of employment” so as to entitle dom 
tie to compensation.—Robinson y. } 
charow, 18 A.2d 553, 19 N.J.M cn 

N.J.Dept.Labor. In a _ compens: 
proeeeding, the evidence must b 
vincing that the cause of injury 
due to a risk which was directl 
nected with the employment. N. 
34:15-1 et seq.—Clarke y. Ward Bakin 
Co., 18 A.2d 727, 19 N.J.Mise - 

Whether the proof be direct, 
stantial, or presumptive, it mus 
that cause of compensation claim 
injury was due to a risk which 
directly or indirectly connected w 
incidental to his employment. N. 
34:15-1 et seq—Clarke v.) Ward Baki 
Co., 18 A.2d 727, 19 N.J.Mise. 268. 

N.J.Dept.Labor. Evidence established 
that injuries sustained by compensation 
claimant in fall in dimly lighted nar 
row hallway resulted from a spell « 
dizziness rather than because of a bo 
over which claimant allegedly tri 
and that therefore injuries were n 
compensable as “arising out of emplo: 
ment’. N.J.S.A. 34:15-1 et seq.—C a 
v. Ward Baking Co., 18 A.2d. 727) 
N.J.Mise. 268. ; 

N.J.Dept.Labor. Evidence a 
8:25 a.m. claimant, whose working day 
started at 8:30 a.m., 
through driveway used in commo: 
workers in building where employer’s — 
place of business was located and th ‘ 
claimant was near entrance to building 
when claimant twisted ankle, warrant- 
ed conclusion that claimant met with 
a compensable accident ‘“‘arising out o 
and in the course of employment’. 
Rosa v. Kaplan, 19 A.2d 202, 19 NJ. 
Mise. 300. 

N.Y. Where Industrial Board re- 
jected testimony of salesman and pro- 
spective customer that accident at mid- 
night in which salesman was injured 
occurred while salesman was on his 
way home after having transacted busi- 
ness with customer, possible connec- 
tion between accident and employment, } 
giving rise to presumption that accident P 
was compensable, disappeared and de- 
cision of Industrial Board rejecting : 
claim was in accord with evidence, and cr 
action of Appellate Division in re- 
versing board’s decision was unwar- ~ 
ranted. Workmen’s Compensation Law, 

§ 21,—Dans v. Gunderman & Sons, 4g 


meni 


 N.E.2d 914, 283 N.Y. 459, reversing 14 
_N.Y.S.2d 641, 257 App.Div. 1094, appeal 
; Poche ae N.Y.S.2d 719, 258 App.Div. 
820. 
N.Y.App.Div. Evidence that deceased 
employee, who was manager of em- 
ployer’s Brooklyn office, was required 
to attend a three days’ conference at 
hotel in New York City, that at conclu- 
sion of second day’s session, deceased 
went to railroad station where he in- 
tended to board train for home, and 
that thereafter deceased was injured by 
alling between cars of a train at sta- 
tion, warranted award for deceased’s 
death, as against contention that no 
industrial accident occurred, that ac- 
cident did not arise out of and in 
course of employment, and that it re- 
ulted solely from intoxication. Work- 
en’s Compensation Law, § 15, subds. 
8, 9, and § 25-a—Thornton v. Kings 
County Lighting Co., 22 N.Y.S.2d 417. 
260 App.Div, 822. 
__N.Y.App.Div. Evidence that for 2% 
hours claimant worked on employer’s 


lusion that claimant sustained an ‘‘ac- 
idental injury’ within Compensation 
w, and supported award for disabil- 
ity compensation, Workmen’s Compen- 
sation Law, § 1 et seq.—Demeny v. 
Gerard, 22 N.Y.S.2d 446, 260 App.Div. 
20, appeal denied 23 N.Y.S.2d 832. 
N.Y.App.Div. Evidence supported 
nding of Industrial Board that em- 
ee, who was employed as a butler, 
s struck by an automobile operated 
a person unknown while engaged 
egular course of his employment 
while he was delivering private 
essage for employer, so as to entitle 
ployee’s widow to an award for 
ee ey vy. Vom Rath, 
3 N.Y.S.2d : 
Y.App.Div. Evidence sustained 
award of compensation on ground that 
foreman painter working on a_ pier 
accidentally stumbled or lost balance, 
and fell to the pier sustaining injuries 
to head resulting in death. orkmen’s 
Compensation Law, § 1 et seq.—Aanon- 
sen v. Jakobson & Peterson, 23 N.Y.S. 
2d 482. 
‘ N.Y.App.Div. Finding that watch- 
an-policeman at an airplane factory 
died of heat prostration was sustained 
by the evidence.—Buchholtz v. Ameri- 
ean Terminal Warehouse Corporation, 
24 N.Y.S.2d 744, 261 App.Div. 859. 
_  +N.Y.App.Div. Evidence sustained 
award denying compensation 
round that employee came to his 
eath through an assault by a person 
unknown and that the act causing 
death was not an “accident arising out 
of and in course of employment’’.— 
Silver v. Empire City Brewing Co., 24 
 N.Y.S.2d 746, 261 App.Div. s 
N.Y.App.Div. Finding that traveling 
salesman while travelling in Kentucky 
was “engaged in the course of his em- 
_ ployment” at the time he was accosted 
ea and assaulted by another person and 
Mr killed in the ensuing struggle was sus- 
tained by the evidence.—Dorfman vy. 
Gottfried Oppenheimer, Inec., 24 N.Y.S. 
2d 789, 261 App.Div. 859 
N.Y.App.Div. Evidence that deceased 
assistant motion picture operator went 
to projection booth after reporting to 
. assistant manager of theater, that pa- 
tron investigating noise from projection 
booth heard some one calling name of 
regular operator and heard something 
hitting hard on floor and that when po- 
_ lice gained entrance into locked booth 
J assistant was dead and regular operator 
was operating projection machine, es- 
; ‘tablished that assistant’s death ‘‘arose 
out of and in the course of his em- 
pore Workmen’s Compensation 
aw, § 21.—Klein v. Queens Theatre, 
25 N.Y.S.2d 826. 

N.Y.App.Div. Evidence supported 
finding of Industrial Board that claim- 
ant contracted lead poisoning ‘“‘in course 
of and by reason of his employment”, 
and justified an award of compensation, 
Workmen’s Compensation Law, § 3, 


ORKMEN’S COMPE 


‘subd. 2, par. 2.—Fayette v 
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dio & Art Shop, 26 N.Y.S.2d 70, 261 
App.Diy. 1023. ‘ ‘ *. 

N.Y.App.Div. In proceeding to recov- 
er compensation under Workmen’s Com- 
pensation Law for death of claimant’s 
husband employed as foreman, evidence 
that he was driving his truck en route 
to construction job and carrying there- 
in materials for his employer’s use and 
benefit as part of his duties at time of 
fatal accident, warranted award of 
death benefits to claimant as against 
contention that decedent was not en- 
gaged in “course of his employment” at 
such time—Graf v. Niels Iverson Lum- 
ber Co., 27 N.Y.S.2d 280, 262 App.Div. 
787, reargument denied 29 N.Y.S.2d 
909, 262 App.Diy. 923. 

N.Y.App.Div. Evidence sustained 
finding that altercation between de- 
ceased employee and coemployee ‘arose 
out of and in the course of employ- 
ment’? and that coemployee was the ag- 
gressor, and thus sustained an award 
to dependent father and mother of de- 
ceased employee who died as the result 
of assault committed on him by coem- 
ployee—Fasulo y. Denning’s Point 
Brick Works, 27 N.Y.S.2d 347, 262 
App.Div. 787, reargument denied 30 
N.Y.S.2d 111, 262 App.Div. 976. 

N.Y.App.Div. Evidence that oil 
barge arrived at certain pier at one 
p. m., and was scheduled to leave at 
eleven p. m., that barge captain went to 
his home and stayed there until nine 
p. m., when he told his wife that he 
was going back to barge, and that cap- 
tain did not return to barge, but was 
found dead seven weeks later in water 
near another pier, authorized dismissal 
of claim for compensation for captain’s 
death.—Swanson y, Val Line, Inc., 27 
N.Y.S.2d 354, 262 App.Div. 788, ap- 
peal denied 30 N.Y.S.2d 111, 262 App. 
Div. 976. 


N.C. In compensation proceeding 
for the death of town police chief, who 
was found dead in his office after be- 
ing shot in head with his own pistol, 
evidence held sufficient to sustain In- 
dustrial Commission’s finding that 
death was the result of injury by ac- 
eident, which arose out of and in 
the ‘course of employment’, and was 
not suicide, and, therefore, commis- 
sion properly awarded compensation 
to police chief’s mother who was whol- 
ly dependent on police officer for sup- 
port.—McGill v. Town of Lumberton, 
11 S.H.2d 873, 218 N.C. 586. 


N.D. The burden of proving that 
compensation claimant’s injury was re- 
ceived in the course of employment 
within meaning of the compensation 
act, was on the claimant and he was 
required to show that by the_ pre- 


ponderance of the evidence. Comp. 
Laws Supp.1925, § 396al et seq.— 
Sandlie v. North Dakota Workmen’s 


Compensation Bureau, 295 N.W. 497. 

N.D. Workmen’s compensation 
awards cannot be based on possibilities 
or probabilities, but only on sufficient 
evidence showing that claimant was in- 
jured in the course of employment as 
alleged in the claim. Comp.Laws Supp. 
1925, § 396a1 et seq.—Booke v. Work- 
men’s Compensation Bureau, 297 N.W. 
779, 70 N.D. 714. 

N.D. In action by widow to recover 
for the death of her husband from 
heart trouble allegedly caused from in- 
haling coal dust in mine, where record 
showed that heart attack was super- 
induced by exposure to extreme cold, 
claimant’s evidence was insufficient to 
establish that her husband died from 
a disease proximately caused by the 
employment. Comp.Laws Supp.1925, § 
396al et seq.—Booke v. Workmen’s 
Compensation Bureau, 297 N.W. 779, 
70 N.D. 714. 

N.D. Where alleged origin of disease 
causing employee’s death is purely 
speculative and disease may equally 
well have been caused by factors un- 
connected with the employment, bur- 
den of proof that disease was approxi- 
mately caused by the employment has 
not been sustained, and no compensa- 
tion can be allowed. Laws 1919, ec. 
162, § 2, as amended by Laws 1935, ec. 
286, § 1—McKinnon y, North Dakota 


Brush Stu- 


conflicting evidence as 
butcher had company’s consent to ex- 
‘periment with chemical to treat meat, 
did not establish willful violation of 
any rule of company and _ sustained 
finding that injuries were compensable 
as “arising out of and in the course of 
employment.” 85 Okl.St.Ann. § 11.— 
he Packing Co. v. Reed, 104 P.2d 
559. 

Oki. Evidence sustained finding that 
master mechanic who fell over back- 
wards and struck his head on cement 
floor when he leaned back in chair 
while making a telephone call in em- 
ployer’s office sustairied injury ‘‘aris- 
ing out of and in course of employ- 
ment” within the meaning of the Com- 
pensation Act. 85 OkI.St.Ann. § 1 et 


seq.—Oklahoma Ry. Co. v. Voss, 105 
P.2d 218. 
Okl. Evidence sustained denial of 


recovery of compensation on ground 
that claimant’s disability was the re- 
sult of disease and was not due to the 
accidental injury sustained bv claim- 
ant. 85 Okl.St.Ann. § 2.—Sonder v. 
Mid-Continent Petroleum Corporation, 
105 P.2d) 750% 

Okl. Where claimant employed to in- 
stall, service, and repair Butane units, 
after having repaired a unit, stopped 
and attempted to sell a Butane unit, 
after which he proceeded to return in 
employer’s truck to employer’s place of 
business and sustained injury in auto- 
mobile accident, evidence warranted 
award of compensation on ground that 
employee was injured while doing 
something incident to and connected 
with his employment. 85 Okl.St.Ann. 
§§ 2, 3—Coon v. Morton, 113 P.2d 192. 

Pa.Super. Evidence failed to show 
that cerebral hemorrhage sustained by 
employee while engaged in usual course 
of his employment was induced by an 
electric shock, so as to render em- 
ployee’s death compensable.—Smith y. 
State Workmen’s Ins. Fund, 14 A.2d 
554, 140 Pa.Super. 602. 

_Pa.Super. Evidence justified conclu- 
sion that direct contributing factor in 
decedent’s death was fracture of skull 
sustained when decedent, without ap- 
parent cause, fell on cement floor while 
sorting empty beer bottles for employer 
and warranted finding that death was 
due to an accident sustained in course 
of decedent’s employment, although de- 
cedent, approximately six months pre- 


. vious to fall, had been victim of holdup, 


unconnected with employment, in which 

decedent sustained a laceration of scalp. 

—Dunbeker v. Duquesne Brewing Co., . 
14 A.2d 905, 141 Pa.Super. 80. 


Pa.Super. In compensation proceed- 
ing for the death of a miner, claim- 
ant’s evidence was insufficient to es- 
tablish that the miner’s death was the 
result of gas poisoning. 77 P.S. § 1 
et seq.—De Rosa v. Westmoreland Coal 
Co., 15 A.2d' 388, 141 Pa.Super. 537. 

Pa.Super. Evidence did not sustain 
finding that wetting received by boiler 
inspector employed by railroad while 
washing boilers was result of an ‘acci- 
dent” sustained in course of employ- 
ment within Compensation Act where 
there was no showing that any unex- 
pected unusual, or fortuitous incident, 
outside of usual course of events, hap- 
pened upon date of alleged accident or 
that inspector was required to exert un- 
usual exertion on such date, and hence 
claimant was not entitled to compen- 
sation for inspector’s death on ground 
that “grippe’, which culminated in 
heart attack causing death, was caused 
by inspector’s being subjected to ex- 
posure and overexertion in wet cloth- 
ing. 77) P.S. §§ 411, 431.—Messer v. 
SOT Co., 18 A.2d 75, 143 Pa.Super. 

In absence of proof that wetting re- 
sulted from happening of some sudden, 
unexpected emergency, or fortuitous 
event amounting to an accident within 
Workmen’s Compensation Act, claimant 


’ 


a 


hile washing hati 


ed tor wh 
S$ Socea lee which culminated 
a heart attack causing death. 77 
P.S. §§ 411, 431.—Messer v. Reading 
Co., 18 A.2d 75, 143 Pa.Super. 240. 

Pa.Super. Byidence that deceased 
employee was working in sewer ex- 
eavation with pick and shovel between 
eight and fifteen minutes after last 
dynamite blast prior to collapse of a 
sewer wall, and testimony of a fellow 
workman that be had been working on 
the previous day in the same location 
and that the wall was in a weakened 
condition, sustained finding of Work- 
men’s Compensation Board that de- 
ceased employee died as result of cave- 
in of wall directly caused by improper 
shoring of wall, and that he died as 
result of an “accident” in the ‘ oo 
of his employment”. 77 P.S. § 431.— 
Corrento v. Ventresea, 19 A.2d 746, 144 
Pa.Super. 5 

Pa.Super. Evidence sustained award 
denying compensation for death of 
employee as result of finger infection, 
on ground that happening of an acci- 
dent during course of employee’s em- 
ployment was not Broved by preponder- 
ance of evidence——Kirby v. Carnegie- 
Illinois Steel Corporation, 21 A.2d 123. 
145 Pa.Super. 121. 

Pa.Super. Where expert testimony of 
a medical witness is relied upon to 
show that death resulted from an acci- 
dental injury within compensation act, 
it must establish a direct relation be- 
tween injury received from an accident 
and the disease resulting in death— 
Boyer vy. Aluminum Co. of America, 21 
A.2d 135, 145 Pa.Super, 307. 

Pa. Super. Evidence in compensation 
proceeding was insufficient to estab- 
lish causal connection between fire- 
man’s unusual exposure to water and 
his death from peritonitis following an 
operation for appendicitis 2% years 
after. 77 P.S. § 1 et seq.—Bannon v, 
City of Pittsburgh, 21 A.2d 500, 145 
Pa.Super. 201. 

Pa.Com.Pl. The statement, by one 

medical expert, that the decedent’ s life 
was shortened as a result of the inju- 
ries is too speculative and prophetic to 
be accepted as a _ sufficiently proven 
fact.—Williams v. Susquehanna Colli- 
eries Co., 49 Dauph. 66. 

Pa.Com.Pl. Where an employe after 
regular day off returned late at night 
to the place of lodging and employ- 
ment, and to effect entrance, usual door 
being locked, pushed his foot through 
glass part of door, severing also a leg 
tendon, and afterward made applica- 
tion for compensation, facts are clear 
that he was at the time of accident not 
engaged in the course of his employ- 
ment. A fortiori, where testimony in- 
dicates that he smelled strongly of liq- 
uor at the time of accident, though not 
intoxicated, and where his breaking of 
the glass partition was deliberate, un- 
necessary and wanton and in no re- 
spect accidental. Compensation board 
reversed and judgment for defendant. 
| rtavaaiad v. Pine, 34 Luz.L.Reg.Rep. 


Pa.Com.Pl. The compensation board 
had the right in passing upon the cred- 
ibility of witnesses to come to the con- 
clusion that the claimant did not slip— 
there was evidence to contradict his 
testimony at certain points—and that 
the work in which he was engaged at 
the time did not involve unusual 
strain; and likewise it had the right 
to accept the expert opinion of the de- 
fendant’s witness or witnesses that the 
thrombosis was altogether unconnected 
with anything involving the claimant’s 
employment.—Jackson y. Crucible Steel 
Co., 89 P.L.J. 44 

Pa.Com.Pi. Claimant’s appeal from 
a disallowance of an award under the 
workmen’s compensation law was dis- 
missed, where claimant, while assisting 
in moving a steel billet, slipped and 
as a result suffered a thrombosis, there 
being no evidence to prove his disabil- 
ity was not due exclusively to a heart 
condition.—Jackson y. Crucible Steel 
Co., 89 P.L.J. 444. 

BL ‘Evidence that during heat wave 
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and that te 
collapsed after being thus engaged and 
died shortly thereafter from acute 
myocarditis induced by excessive heat 
and overexertion as a contributing fac- 
tor, sustained finding that death was 
caused by “accident” within the Work- 
men’s Compensation Act. Gen.Laws 
1938, ¢c. 300.—Barker v. Narragansett 
Racing Ass’n, 16 A.2d 495, reargument 
denied 17 A.2d 23, 

R.I. Hvidence, considered as a 
whole, supported finding that there was 
a causal connection between excessive 
heat and _ overexertion of employee 
while working under roof of grand- 
stand during heat wave and employee’s 
death from acute myocarditis, so as to 
establish that death was caused by 
“accident” within Workmen’s Compen- 
sation Act.—Barker v. Narragansett 
Racing Ass’n, 17 A.2d 238, denying re- 
qe macues 16 A.2d 495. 

S.C. “Where weave room of cotton 
and rayon plant in which warp man 
was employed was required to be kept 
at temperature of from 83 to 85 de- 
grees, and there was no evidence that 
room was hotter than usual on night 
when employee fainted, and there was 
nothing to show that fainting was re- 
sult of heat and humidity, award of 
compensation on ground that as result 
of the ‘excessive heat’’, employee had 
heat stroke which caused him to fall 
and sustain the injuries from which he 
died, was based on conjecture, surmise 
and speculation, and could not be sus- 
tained Acti July 117, .nLIsD eo elena 
Large, p. 1231.—Cagle v. Judson Mills, 
11 S.H.2d 376, 195 S.C. 346. 

S.C. Evidence that,game warden, in 
charge of game preserve for a club, 
died from a bullet wound through the 
head while on employer’s property dur- 
ing hours of employment, sustained an 
award of compensation on ground that 
his death was caused by “accident” 

“arising out of and in course of em- 
ployment” as against contention that 
the only reasonable inference to be 
drawn from testimony was that the 
warden came to his death by suicide. 
Act July 17, 1935, and § 13, 39 St, at 
Large, p. 129K and p. 1239.—Owens 
v. Ocean Forest ‘Club, 12 8S.H.2d 839, 196 
S Caos 

S.C. Evidence was sufficient to 
make prima facie case that deceased 
employee, who generally worked as a 
piece worker in manufacture of mat- 
tresses, was acting within scope of his 
employment in assisting in rts of 
mattresses, so as to support awar 
Industrial Commission granting com- 
pensation for employee’s death when 
he fell off truck. Act July 17, 1936, 39 
St. at Large, p. 1231 et seq., § 1 et 
seq.—King v. Veper, 16 S.E.2d 289. 
198 S.C. 49. 


Tenn. In Geen’. compensation 
suit, evidence that motorcycle messen- 
ger for drug store used store’s motor- 
cycle which he took home at night, and 
that store’s motorcycle broke down a 
few weeks before accident, and messen- 
ger thereafter used his own motorcycle 
which store rented from him, sustained 
finding that furnishing of transporta- 
tion by store was part of employment 
contract and that messenger’s acciden- 
tal death while driving his motoreycle 
to work in morning was therefore 
compensable as ‘‘arising out of and in 
course of employment’”’.—W. C. Sharp 
pe Stores v. Hansard, 144 S.W.2d 

Tex.Civy.App. Evidence was suflicient 
to authorize finding that compensation 
claimant, while cleaning out an oil 
tank, inhaled poisonous gas under such 
circumstances | as to constitute an “acci- 
dental injury’ and that inhalation of 
the gas so injured his lungs that as a 
result thereof he subsequently con- 


tracted, in succession, pneumonia and 
tuberculosis, and that the injury was 
a contributing cause of claimant’s in- 
gepacity, Vernon’s Ann.Civ.St. art. 
8309.—Traders & General Ins. Co. v. 
Wright, 144 S.W.2d 626, error re- 
fused. 


Utah, The report of employer to in- 


Capa 


aeaeee emp! 
mobile accident o 


- insufficient to support fin 


ac- 
cident occurred on such nae tha ite 
accident occurred in course of employ- 
ment, where employer shov 
sequent investigation 
wrong date had been given I 
and there was positive evidence th 
accident occurred at*time when deceas: 
employee was not engaged in empl 
er’s business.—General Mills y.. 
trial Commission, 105 P.2d 3 
Utah. Evidence that phys 
ployed by clinic left home in 
after telling his wife that he ad 
to do at clinic and calls to 
hospital, me § 

to be taken to certain laboratory: ( 
analyzed, 


sion’s finding that physician d 
ceive fatal injuries “arising out of 
in course of employment” within 
ing of compensation act, where t 
was no showing that physician’ fet 


them in his automobile, or even 
took the samples from the clinic. 
$t.1933, 42-1-1 et seq.—Wherri 
dustrial Commission, 110-220 
Wash. Evidence that decedent © 
employed to operate employer’s 
torcycle with sidecar in carryin 
delivering packages, that decedent 
permitted to use the motorcycle to 
home to lunch, that at time d 
was killed he had made a del 
had no parcels in the sidecar, 
picked up his father as arrang 
previous agreement and was on h 
way home to lunch, was not 


joint board’s 

was not Killed 
ployment” so as a inset recove: 
der Workmen’s Compensation 
Rem.Rev.Stat. § 7673, et seq- 
son y. Revere of Labor 
tries, 116 P.2d 372. 


dene s death was result of h 
tentional and wilful misconduct”, 
cluding compensation award, but t 
tained award for “accidental death 
Comp.Laws 1929, §§ 8417, 8418.—Chrys 
ler v. Blue Arrow Transport Li es, c 
N.W. 331, 295 Mich. 606.. 
Tenn. In workmen’s compensa) yn 
suit, evidence that motorcycle messen- ae 
ger was driving south on his side 
street at speed of 20 to 30 miles per 
hour in drizzling rain and drove into ~ 
side of automobile which approached 
from north and turned to left across 
street at intersection sustained finding 
that messenger’s death was not caused 
by his “willful failure to perform duty — 
required by law” or by his “willful 
misconduct” so as to preclude compen- 
sation.—W. C. Sharp Drug Stores Vv. 
Hansard, 144 S.W.2d 777. ; 
W.Va. Evidence showed that coal > 
miner had knowledge of rule which he 
violated, requiring a center prop in $ 
mine unless permission to omit the . 
prop is granted by the foreman and 
that he violated the direct instruction 
of his superior to put in a prop after 
blasting, so as to be guilty of “willful 
misconduct” within meaning of section 
of the Compensation Act providing that 
compensation shall not be paid in case 
of injury caused by willful misconduct. 
Code 1931, 23-4-2.—Young v. State 
Compensation Com’r, 14 8.H.2d 774. 


§ 936 
Okl. Evidence that butcher employed 
by meat packing company was burned 
when sparks trom grindstone upon 
which butcher was sharpening knife 
ignited chemical in butcher’s pockets, 


> ve 


§ 936 — 
7 
and conflicting evidence as to whether 
- putcher had company’s consent to ex- 
‘periment with chemical to treat mea 
did not establish willful violation o 
any rule of company and sustained 
finding that injuries were compensable 
as “arising out of and in the course of 
employment.” 85 OkI.St.Ann. § 11.— 
ooks Packing Co. v. Reed, 104 P.2d 


0% 
- +Pa.Super. Evidence sustained _find- 
_ ing of Workmen’s Compensation Board 
that alleged action of deceased em- 
- ployee in setting off charge of dyna- 
_ mite near sewer wall which collapsed 
a d fell on the employee was not done 
n violation of positive orders of the 
mployer, or if so done, the employer 
cquiesced in violation of such orders, 
| P.S. § 431.—Corrento v. Ventresca, 
19 A:2d 746, 144 Pa.Super. 358. 


d : § 937 

.App. In workmen’s compensation 
eeding, evidence did not show such 
liberate violation of statutory regula- 
on requiring a vehicle to remain 100 
behind preceding vehicle, as to 
rant denial of compensation to 
k driver of following vehicle. Act 
20 of 1914, §-28.—Johnson v. G. M. 
nson Lumber Co., 200 So. 48. 
Pa.Super. Evidence that deceased 
loyee’s fellow workman often did 
ting at scene of accident, and that 
ime of collapse of sewer wall fol- 
ng a dynamite blast which caused 
employee’s death, the fellow work- 
was on the surface at top of bank 
ere switch was located and em- 
oyee was down in sewer excavation, 
gether with evidence relating to cir- 
eumstances under which dynamite had 
sgh _ set off, sustained finding of Work- 
en’s Compensation Board that em- 
oyer failed to sustain burden that ac- 
lent was caused by employee’s vio- 
jation of law in setting off dynamite 


Was 


k 


_ without obtaining license required by 
city ordinance. 77 P.S. § 431.—Corren- 
= . Ventresca, 19 A.2d 746, 144 Pa. 


§ 938 

wa. It was incumbent on compen- 

sation claimant to prove by a prepon- 
_ derance of the evidence that death was 
aused by injury arising out of and in 
the course of employment, but if claim- 
t sustained such burden, she was en- 
_ titled to prevail unless employer suc- 

ceeded in proving by a preponderance 
the evidence one or both of the af- 


if 


ddic 
Pi Iowa. Evidence justified award of 
compensation for death of salesman 
killed when truck overturned 

g ound that accident was due to fact 
that right front truck wheel came in 
contact with loose material on road- 
way which pulled truck into ditch and 
not to alleged intoxication of sales- 
j man. Code 1939, § 1376, subd. 2, and 
yy eee subd. 4.—Birch v. Malvern Cold 
, pease Co., 297 N.W. 818, 230 Iowa 
Se : 

‘Ky. Evidence sustained finding of 
compensation board that employee did 
not lose his life as a result of intoxica- 
tion and did not preclude dependents 
from recovering compensation. Ky.St. 
§ 4882.—Ford Motor Co. v. Smith, 143 
S.W.2d 507, 283 Ky. 795. 

La.App. Evidence was insufficient to 
sustain employer’s defense that truck 
driver was not entitled to compensation 
because accident in which driver was 
injured resulted from driver’s intoxica- 
tion. Act No. 20 of 1914, § 28—John- 
son se G. M. Johnson Lumber Co., 200 
So. 48. 

Me. In workmen’s compensation 
proceeding, evidence sustained finding 
against contention that death of em- 
ployee resulted from his intoxication 
while on duty. Rev.St.1930, ¢c. 55, § 
17.—Martin v. City of Biddeford, 20 A. 


ual 
‘: 


2d 715. 
N.Y.App.Div. Evidence that deceased 
employee, who was manager of em- 


ployer’s Brooklyn office, was required 
to attend a three days’ conference at 
hotel in New. York City, that at con- 
clusion of second day’s session, de- 
ceased went to railroad station where 
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he intended to board train for 
and that thereafter deceased was in- 
jured by falling between cars of a 
train at station, warranted award for 
deceased’s death, as against contention 
that no industrial accident occurred, 
that accident did not arise out of and 
in course of employment, and that it 
resulted solely from intoxication. Work- 
men’s Compensation Law, § 15, subds. 
8, 9, and § 25-a.——Thornton vy. Kings 
County Lighting Co., 22 N.Y.S.2d 417. 
260 App.Div. 822. 

Pa.Super. Hyidence supported find- 
ing that miner was not violating bitum- 
inous mining laws of commonwealth at 
time he was killed, so as to take him 
out of “course of his employment’, and 
preclude recovery of compensation for 
his death. 52 P.S. §§ 1251, 1341.— 
Bucci v. Lincoln Coal Co., 14 A.2d 359. 
140 Pa.Super. 538. 

In proceeding to recover compensa- 
tion for death of miner, defense that 
deceased miner violated bituminous 
mining laws of commonwealth at time 
he was killed, so as to take him out 
of course of his employment, was an 
affirmative one, with burden resting 
on employer and insurance carrier to 
establish it by such a clear preponder- 
ance of evidence that at least it ap- 
proximated that required in criminal 
eases. 52 P.S. §$§ 1251, 1341.—Bucci 
y. Lincoln Coal Co., 14 A.2d 359, 140 
Pa.Super. 538. 

S.C. Evidence sustained finding that 
injury of employee, who admitted tak- 
ing three swallows from a bottle of 
beer on his way to work, was not oc- 
easioned by intoxication so as to bar 
recovery of compensation. Act July 17, 
1935, 39 St. at Large, p. 1239, § 13.— 
Reeves v. Carolina Foundry & Machine 
Works, 9 8.H.2d ee 194 S.C. 403. 


§ 939 

§.C. Evidence sustained finding of 
Industrial Commission that injuries 
to an employee resulting when sparks 
from an emery wheel ignited his 
greasy overalls were not result of a 
deliberate or formed intention on part 
of employee to injure himself, so as to 
bar recovery of compensation by em- 
ployee. Act July 17, 1935, 39 St. at 
Large, p. 1239, § 13.—Reeves vy. Caro- 
lina Foundry & Machine Works, 9 S.E. 
2d 919, 194 S.C. 403. 

§ 940 

Iowa. It was incumbent on compen- 
sation claimant to prove by a _ pre- 
ponderance of the evidence that death 
was caused by injury arising out of 
and in the course of employment, but 
if claimant sustained such burden, 
she was entitled to prevail unless em- 
ployer succeeded in proving by a pre- 
ponderance of the evidence one or both 
of the affirmative defenses of suicide 
and intoxication. Code 1939, §§ 1376, 
1421, subd. 6.—Reddick vy. Grand Union 
Tea Co., 296 N.W. 800. 

As respects right to recover compen- 
sation for death, it takes a compara- 
tively strong showing of suicide to 
establish such conclusion as a matter 
of law, especially on circumstantial evi- 
dence. Code 1939, § 1376.—Reddick v. 
Grand Union Tea Co., 296 N.W. 800. 

Evidence sustained finding of Indus- 
trial Commissioner awarding compen- 
sation for death of tea company’s route 
salesman from carbon monoxide poison- 
ing, as against defense of suicide. 
Code 1939, § 1876.—Reddick v. Grand 
Union Tea Co., 296 N.W. 800. 

N.C. In compensation proceeding 
for the death of town police chief, who 
was found dead in his office after 
being shot in head with his own pistol, 
evidence held sufficient to sustain In- 
dustrial Commission’s finding that 
death was the result of injury by ac- 
cident, which arose out of and in the 
“course of employment”, and was not 
suicide, and, therefore, commission 
properly awarded compensation to po- 
lice chief’s mother who was wholly 
dependent on police officer for support. 
—McGill v. Town of Lumberton, 11 8.B. 
2d 873, 218 N.C. 586. 

§.C. Evidence that game warden, in 
charge of game preserve for a c{ub, 
died from a bullet wound through the 
head while on employer’s property dur- 
ing hours of employment, sustained an 
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home, 
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“arising out of. ote notes S\ 
ploymer ” as against contenti at 
he only reasonable inference to be 
drawn from testimony was that the 
warden came to his death by suicide. 
Act July 17, 1935, and § 13, 39 St. at 


Large, p. 1231, and p. 1239.—Owens V. 
Ocean Forest club, 12 S.B.2d 839, 196 


In proceeding for workmen’s compen- 
sation involving issue whether deceased 
employee committed suicide, evidence 
that a bullet was found about four 
inches in the ground a short distance 
from where head of deceased employee 
had been found, and that the bullet 
was not the kind of bullet that was 
used in deceased’s rifle, was competent 
and afforded support for Industrial 
Commission’s finding that employee did 
not ccmmit suicide. Act July_17, 1935 
and § 13, 39 St. at Large, p. 1231, and 
p. 1239.—Owens v. Ocean Forest Club, 
12 S.H.2d 839, 196 S.C. 97. 
§ 941 

La.App. Evidence was insufficient to 
warrant denial of compensation to 
truck driver injured in accident on 
ground that driver deliberately failed 
to use an adequate guard or protection 
against accident provided for him _ in 


that driver did not use brakes. Act No. 
20 of 1914, § 28—Johnson v. G. M. 
Johnson Lumber Co., 200 So. 48. 
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S.C. Bvidence that a waitress’ hand 
injured in employment was deformed. 
by operations performed upon it, that 
two of her fingers had become consoli- 
dated and were stiff and that the first, 
or index finger, ran diagonally across 
such fingers, leaving only for her use 
on that hand thumb and little finger 
was sufficient to support an award o 
compensation for serious bodily ‘‘dis- 
figurement’, Act July 17, 1935, 39 St. 
at Large, p. 1248, § 31(t).—Tinsley v. 
Walgreen Drug Co., 15 S.0.2d 667, 197 
S.C. 415. 

S.C. Where it was reasonable infer- 
ence from employee’s testimony before 
Industrial Commission that employee’s 
loss of right foot resulted in lessening 
of his earning capacity and power to 
obtain employment, Industrial - Com- 
mission was justified in finding that 
employee suffered a ‘‘serious bodily 
disfigurement” authorizing an award 
for the bodily disfigurement in addition 
to an award for loss of foot. Code 
Supp.1938, § 7035-31(0).—Jewell v. R. 
ve Pond Co., 15 §.H.2d 684, 198 S.C. 


S.C. Evidence authorized award of 
compensation for disfigurement to car- 
penter who lost first joint of his right 
thumb, notwithstanding that, at time 
of hearing, carpenter had returned to 
his former crew and was receiving his 
full wages, Act July 17, 1935, 39 St. 
at Large, p. 1231.—Haynes v. Ware 
Shoals Mfg. Co., 15 S.H.2d 846, 198 
SiC. 75e 
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Ga.App. Evidence that compensation 
claimant, employed on an R. E. A. proj- 
ect, was working on date of accident 
which rendered him totally disabled, 
that he was paid at rate of 75 cents 
per hour and that work week was lim- 
ited by government regulation to 40 
hours established claimant’s right to 
weekly compensation of $15 based upon 
weekly wage of $30, notwithstanding 
that claimant had been prevented from 
working full time because of weather 
or lack of material and had actually 
received on the average but $19.03 per 
week. Code 1933, §§ 114-402, 114-404. 
—Googe v. U. S. Fidelity & Guaranty 
Co., 11 S.E.2d 803, 63 Ga.App. 678. 

Idaho. Testimony of deceased em- 
ployee’s widow that they had been 
married in November, 1935, that durin 
their marriage employee was engage 
in occupation of carpentering and 
shingling and painting, that he was 
engaged in such occupation all of the 
year 1937, that employee worked at 
his occupation after they moved to 
another town in March, 1938, that he 


had steady work about time of his. 


death on June 19, 1938, and that his 
average weekly earnings were between 


at 


7. 
” 


; 
» 


: 
a 


loyee w 


prior to his death and was earning an 
verage weekly wage of $25. Code 
82, § 43-1118, as amended by Laws 


Ae Ky. 

1935, ce. 129.—O’Niel v. Madison Lum- 
ber & Mill Co., 105 P.2a 194. 
_Ind.App. Evidence that salesman 
employed by company to sell musical 
instruments on commission basis was 
found in nervous condition on road 
near place where salesman’s automobile 
had left icy highway, that location of 
accident was within salesman’s terri- 
tory and on a direct route from town 
in which salesman had transacted busi- 
ness, that there were musical instru- 
ments in automobile at time of acci- 
dent, and that salesman died on follow- 
ing day, and had been paid $276.55 
_by company for a working period of 
25 weeks and one day and testimony 
of physicians that death was caused by 
accident justified award of compensa- 
tion for salesman’s death. Burns’ Ann. 
St. § 40-1201 et seq—Pearson Co. v. 
McDermid, 31 N.E.2d 642. 

Ind.App. In proceeding for compen- 
sation for death of salesman employed 
on commission basis, evidence that 
salesman was paid $276.55 for a work- 
ing period covering 25 weeks and one 
day was sufficient to warrant a finding 
as to salesman’s average weekly wage. 


Burns’ Ann.St. § 40-1201 et seq.— 
Beatson Co. v. McDermid, 31 N.E.2d 
642 


La.App. Evidence authorized trial 
judge’s finding that average net weekly 


earnings of truck driver exceeded $50, 


so as to entitle truck driver to maxi- 
mum compensation authorized of $20 
per week. Act No. 20 of 1914.—Mc- 
Daniel v. Federal Underwriters, 2 So. 
2d 289. 

Mo.App. Evidence that employer 
adopted a 40-hour week operation for 
four months of the year and a 44-hour 


week operation during balance of year, 


including month in which compensa- 
tion claimant worked, and that claimant 
worked under understanding that he 
would receive 45 cents an hour, and 
that, including overtime, he could make 
about $24 a week, established that it 
was employer’s custom to operate sub- 
stantially throughout the working days 
of the year and justified computation 


of compensation for injuries sustained 


by the claimant in accordance with 
statute relating to employees in em- 
ployments in which it is custom to op- 
erate throughout the working days of 
the year. Mo.St.Ann. §§ 3320(d, e), 
13205, pp. 8259. 4774.—Dauster v. Star 
Mfg. Co., 145 S.W.2d 499. : 

Neb. In compensation proceeding by 
claimant who had received $60 a month 
and his board, lodging and washing, 
wherein claimant contended that his 
position was created by municipal au- 
thorities on basis of $40 a month as 
the money value of the board, lodging, 
and washing, but wherein city contend- 
ed that the money value had not been 
fixed at the-time of hiring, and could 


afford no basis for the allowance of 


x 


compensation, evidence sustained con- 
clusion that the money value had been 
legally fixed at $40 a month. Comp.St. 
‘Supp.1937, § 48-126.—City of Omaha v. 
Casaubon, 294 N.W. 389. 

N.J.Dept.Labor. Where there was 
testimony that employee was hired at 
the rate of $5 per day, but number of 
days worked per week was not stipu- 
jJated and pay roll showed that em- 
ployee worked from 1 to 7 days per 
week, evidence warranted finding that 
6 days Would constitute an ordinary 
week, and that compensation for death 
of employee should be based upon a 
wage of $30 per week. N.J.S.A. 34:15- 
37.—Vaccaro v. Whitman, 14 A.2d 536, 
18 N.J.Misc. 478. 

N.Y.App.Div. Evidence in compensa- 
tion proceeding sustained finding that 
deceased was employed at an average 
weekly wage of $27.36, and justified 
awarding death benefits on such basis. 
Workmen’s Compensation Law, 1 et 
seq.—Leibowitz v. Berth Levi Co., 
24 N.Y.S.2d 764, 261 App.Div. 856. 

Ok). In compensation proceeding by 
poiler fireman for injuries allegedly 
sustained almost a year before he filed 


n, eV rs d 
; @. State Industrial omm 
boiler fireman was not entitled 
pensation because he lost no ¢ 
account of alleged injuries and _ be- 


‘cause any disability was not the result 


of alleged injuries. 85 Okl.St.Ann. § 1 
et seq.—Cairns v. Sinclair Prairie Oil 
Marketing Co., 112 P.2d 385. 

S.D. Uncertain and speculative evi- 
dence regarding alleged employee’s 
earnings in rendering services as me- 
chanie and other services for farm ma- 
chinery company did not sustain award 
of workmen’s compensation. SDC 64.- 
0403(1) (3) (5), as amended by Laws 
1939, ec. 297, and 64.0404(b) (1, 2).— 
Sanborn v. Farmers Union WHlevator 
Co., 299 N.W. 258. 

_Tex.Civ.App. To recover compensa- 
tion under Workmen’s Compensation 
Act for injuries to employee on basis 
of average weekly wages of other em- 
ployees of same class, working in same 
locality for substantially 300 days of 
such year in same or similar employ- 
ment, law does not require proof that 
labor in which such other employees 
engaged was identical work in which 
plaintiff was engaged when injured, 
but it is sufficient to show that labor 
engaged in by them was of same class 
as that of plaintiff. Rev.St.1925, art. 
8309, § 1, 1st subds. 1, 2.—Traders & 
General Ins. Co. vy. Jenkins, 144 S.W.2d 
350, conforming to answers to certified 
questions 141 S.W.2d 312. 
_Tex.Civ.App. Award of compensa- 
tion to plumber’s helper based on aver- 
age weekly wage of $30 was proper, 
notwithstanding that claimant testified 
that he was making $3 per day at time 
he was injured and that previous to 
that time the most he had made was 
50 cents per hour eight hours per day 
with limit of 140 hours per month, 
where there was testimony that non- 
union plumber’s helpers received 50 to 
75 cents per hour and that union 
plumber’s helpers were paid $3 per 
day during the first year, $5 per day 
during the second year, and $6 per 
day during the third and fourth years 
of their employment, based upon full 
time six-day week composed of six- 
hour days. Vernon’s Ann.Civ.St. art. 
8309, § 1, 1st subds. 1-3.—United Em- 
ployers Casualty Co. v. Marr, 144 S.W. 
2d ng error dismissed, judgment cor- 
rect. 


Tex.Civ.App. Where employee oper- 
ating pile driver had been employed 
for a short time only when he sustained 
injuries for which he sought compen- 
sation, evidence authorized award based 
on salary of $30 per week under stat- 
ute providing that when it is imprac- 
ticable to compute average weekly 
wages under other provisions of the 
statute average weekly wage should be 
computed by the Industrial Accident 
Board in any manner which may seem 
just and fair to both parties. Rev.St. 
1925, art. 8309, § 1, subds, 1-3.—¥Fed- 
eral Underwriters Exchange v. Skinner, 
146 S.W.2d 325, error dismissed, judg- 
ment correct. 

Tex.Civ.App. In compensation suit 
finding as to employee’s wage rate was 
supported by the evidence.—Maryland 
Casualty Co. v. Landry, 147 S.W.2d 
290, error dismissed, judgment correct. 

Tex.Civ.App. In employee’s suit to 
set aside an award of the industrial ac- 
cident board where employee worked 
for a daily wage of $3.20 per day and 
worked six days a week but had not 
worked for substantially a whole year 
immediately before his accident and 
there was no proof of another worker 
who had worked for substantially the 
whole year immediately preceding the 
accident and employee was paid com- 
pensation, after the injury, at rate of 
$9.60 per week, finding of jury that 
employee’s average weekly wage was 
$9.60 was without support in eyvi- 
denee. Vernon’s Ann.Civ.St. art. 8309, 
subd. 3.—Richardson v. United Em- 
ployers eT imme S.W.2d 1023. 


Ala. Evidence warranted judgment 
awarding compensation on ground that 
employee sustained 80 per cent. perma- 
nent partial disability as result of sus- 
taining a crushed leg in employment. 


| Code 


‘ ae, 
1940, Tit. B 
-§ 279(c).—Warrior 
€o. v. De Foor, 2 So.2 30. 

Ala, Evidence supported a1 
compensation for 40 per cent 
use of leg and for additiona 
nent partial disability pee b 

0} 


er cases” provision of the C 
tion Act, and court properly | 
percentage of allowance on accov 


Cai.App. Evidence warranted findin 
of Industrial Accident Commission tk 
laborer whose foot was injure 
44% per cent. disabled.—Phenix 
demnity Co. yv. Industrial <A’ 
Commission, 107 P.2d 935, 41 C: 
2d 858. 

Cal.App. Evidence sustained | 
granting compensation for 78 per « 
permanent disability, to nurse who 
came afflicted with poliomyelitis in 
course of her employment, as aga 
contention of nurse that she Wasige 


titled to compensation based 
per cent, permanent disability. 


: : ty. W 
v. Industrial Accident Commission, 10 


. Evidence sustained 
that compensation claimant suff 1 
disability resulting from permanent 
injury comparable to 10 per ce 
loss of the leg by amputation 
Pee Wats vy. Cavanagh, 107 


wagon suffered a 50 per cent. perm 
nent impairment as a result of t e tn 
jury.—Weber Milk Co. v. Dunn, 29 : 
H.2d 797. oot 
Kan. The common-law rules 
the competency and sufficiency 
dence are not strictly applied i 
men’s compensation Cases, n ; 
award of compensation for future 
ability must be based on some su 
tial evidence. Gen.St.1935, 44 
seq.—Hall v. Armour & Co., 113 | 
145, 153 Kan. 656. iy 
Kan. Bvidence was insufficient _ 
sustain district court’s award of 
ensation to claimant for 15225 wee 
or total temporary disability, and or 
der was modified reducing the awa 
to 87 weeks’ compensation, Gen.S 


& Co., 1138 P.2d 145, 153 Kan. 656. 

Ky. Evidence that employee — 
previously suffered a fractured hi 
had a double hernia and hig 
pressure when employed by co 
poration, but that he satisfactoril 
formed his duties as a loader fo: 
months before injuries received | 
he was struck by an empty car 
shoved against mine timbers, and 
thereafter he was unable to perform 
any portion of the work which he hac 
previously performed, sustained Wo 
men’s Compensation Board’s award 
basis of 25 per cent. permanent 
ability resulting from the accident du 
ing employment.—Ridgeway Coal C 
poration v. Patterson, 146 S.W.2d 3! 
285 Ky. 114. is 


days at light work around employer’s 
bath house.—Black Mountain Corpora- 
tion yo MPDerson; 148 S.W.2d 1063, 285 


os 


Ky 

Ky. Where uncontradicted medical 
evidence showed that it would take a 
severe injury to back to last as long 
as five or six weeks, and employee’s 
testimony, corroborated by others 
showed that although two years and 
three months had transpired since ac- 
cident, employee was still unable to do 
work and continued to suffer there- 
from, inference was authorized that 
employee’s injuries were permanent 
and an award on basis of a 15 per 
cent. partial permanent disability was 
authorized.—Hardwood Sales Co. v. 
Meeks, 151 S.W.2d 406, 286 Ky. 500. 


- yvored work by some employer, 


Neb. Evidence, 
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Ky. In workmen’s compensation 
proceeding, evidence held not sufficient 
to sustain employer’s contention that 
part of claimant’s disability was at- 
‘tributable to disease of arthritis exist- 
Ing before injury to him, as required 
to impose duty on Workmen’s Com- 
- pensation Board to apportion award of 
compensation according to percentages 
of disability traceable to pre-existing 
disease and compensable injury. Ky. 
St. § 4880.—Black Mountain Corpora- 
tion y. Snipes, 151 S.W.2d 752, 286 
Ky. 630. 
La.App. In suit to recover compen- 
sation under Employers’ Liability Act 
for total permanent disability caused 
by injury to plaintiff's eye while work- 


ing for defendant, medical experts’ tes- 


 timony held sufficient to show 50 per 


cent. permanent impairment of vision 
f such eye because of injury, so’as 
to entitle plaintiff to compensation of 
one-half of 65 per cent. of his wages 
for 100 weeks. Act No. 242 of 1928, p. 
58, § 8, subd. 1(d), pars. 15, 18.— 
pce uson. v. Kellogg Lumber Co., 200 
0. : 
_La.App. In workmen’s compensation 
proceeding, evidence was insufficient to 


ye 


son Lumber Co., 200 So. 48. 

_ La.App. In order for an employee to 
recover compensation for total disa- 
bility, and in order for him to have 
' disability payments continued after 
they had been stopped, he must prove 
with legal certainty that he is dis- 
bled from performing én a reasonable 
manner his usual and customary work 
during the period for which he seeks 
compensation for total disability.— 
Miller y. Anderson-Post Hardwood 
umber Co., 3 So.2d 196. 
‘Mich. Evidence, including testimony 
of physician, that employee was sut- 
fering from chronic sacroiliac arthritis 
nd lumbosacral disease and that only 
ype of work he could do would be 
‘sitting down work, together with proof 
that employee was within “odd lot” 
lass of workers who have no earning 
capacity unless given suitable and fa- 
sup- 
orted award of total disability, 
bsence of such light and favored work. 
Zelinckas vy. Ford Motor Co., 293 N. 
W. 732, 294 Mich. 494. 

Minn. Where medical testimony es- 
tablished that, as result of fall, claim- 
ant was suffering from ‘‘traumatic neu- 
rosis’, a well-recognized nervous or 
sychological affliction, which at least 
artly impaired claimant’s physical 
ability to perform labor of the kind 
- which he was accustomed to perform 


and impaired his earning power, and 
there was 


nothing to indicate that 


claimant was a malingerer, denial of 


claim for compensation for permanent 


artial disability was error. Mason’s 
linn.St.1927, § 4272-1 et seq.—Soder- 
quist v. McGough Bros., 297 N.W. 565. 
including testimony 
of compensation claimant’s physician, 
supported finding that claimant sus- 
tained a permanent partial disability to 
his hand to extent of 35 per cent. for 
which he was entitled to recover com- 
pensation. Comp.St.1929, § 48-101 et 
seq.—Ottens v. Western Contracting Co., 
296 N.W. 431. 

Neb. Employee held entitled to re- 
cover $653.54 for 6114 weeks at the 
rate of $10.67 a week for permanent 
partial disability to hand to extent of 
35 per cent. of its use, including dis- 
ability to fingers.—Ottens v. Western 
Contracting Co., 299 N.W. 226, modi- 
fying 296 N.W. 431. 

N.J.Sup. Evidence established that 
compensation claimant who, while en- 
gaged in repairing employer’s machines, 
was struck on the left side by a piece of 
metal weighing between 100 and 150 
pounds, was suffering from a perma- 
nent ailment of the left kidney, and 
that such ailment justified a compen- 
sation award on ground of an accident 
“arising out of and in course of em- 
ployment.” N.J.S.A. 34:15-1 et seq.—T. 
Shriver & Co. v. Court of Common 
Pleus, 17 A.2d 55, 125 N.J.L. 585. 


WOREMEN’S COMPE 


y Sh A aN 


N.J.Sup. 
of Compensation Bureau as to percent- 
age of disability of injured employe 
and the periods of temporary and of 
permanent disability—Popovich yv. At- 
Jantie Products Corporation, 17 A.2d 
492, 125 N.J.L. 533. ; 

N.J.Sup. Byvidence sustained an 
award of compensation for 5 per cent. 
of total permanent disability resulting 
from postoperative complications which 
grew out of operation for compensable 


non-traumatic inguinal hernia. N.J.S 
34:15-12, subd. x.—Rugg v. Dri- 
wood Corporation, 20 A.2d 365, 126 


N.J.L. 566, affirming 15 A.2d 95, 18 
N.J.Mise. 529. f 

N.J.Sup. Byvidence did_ not sustain 
employer’s contention that claimant 
was improperly awarded temporary 
compensation for a certain period of 
time on ground that claimant was not, 
during such period, disabled because 
claimant had discontinued visits to a 
physician.—Randolph v. Woman’s 
Club of Bloomfield, 21 A.2d 324, 127 
N.J.L. 49. 

N.J.Dept.Labor. Evidence warranted 
finding that employee suffered a per- 
manent disability to the extent of 45 
per cent. of partial total disability as 
the result of a fall from a_ scaffold 
causing injury to back, which injury 
aggravated otherwise extensive arthri- 
tie condition of back.—Glen v. M. Ros- 
enbaum & Son, 14 A.2d 519, 18 NJ. 
Mise. 481. ; 

N.J.Dept.Labor. Hvidence established 
that claimant suffered an injury to his 
back as the result of an accident “aris- 
ing out of and in course of employ- 
ment” when liquid contents of bottle 
were accidentally spilled on claimant’s 
back, that skin lesion which subse- 
quently spread to and involved claim- 
ant’s entire body was a result of the 
accident and not of independent nat- 
ural causes, and that claimant was en- 
titled to compensation for total perma- 
nent disability. N.J.S.A. 34:15-1 et 
seq., 34:15-12(b).—Fierro v. Public 
Service Coordinated Transport, 16 A.2d 
72, 18 N.J:Mise. 597. 

N.J.Dept.Labor. Evidence warranted 
conclusion that claimant who twisted 
ankle in accident arising out of and 
in course of employment was suffer- 
ing from internal pelvic disorders pri- 
or to accident, which disorders were 
neither caused by nor aggravated by 
accident, but that conditions in claim- 
ant’s back were caused by accident, 
and that claimant was temporarily dis- 
abled on that account for 20 weeks, 
and that back injury resulted in per- 
manent disability equivalent to five 
per cent. of total permanent disability. 
—Rosa v. Kaplan, 19 A.2d 202, 19 N.J. 
Mise. 300. 

N.J.Dept.Labor. Evidence warranted 
awarding compensation to claimant, 
who sustained three fractured ribs in 
fall from employer’s truck, for perma- 
nent disability on basis of 10 per cent. 
of total or 50 weeks. N.J.S.A. 34:15- 
1 et seq.—kKrueger v. Merchants 
Transp., 20 A.2d 59, 19 N.J.Mise. 379. 

N.Y.App.Div. Wvidence sustained 
award of compensation to a hospital 
interne on ground that by reason of his 
employment he came in contact with 
person suffering from tuberculosis, as 
a result of which he contracted pul- 
monary tuberculosis and was totally 
disabled for the period of the award. 
Workmen’s Compensation Law, § 1 et 
seq.—Vanore vy. Mary Immaculate Hos- 


pital 22 N.Y.S.2d 3850, 260 App.Div. 
N.Y.App.Div. Hvidence that cutter 


had sustained injuries to four fingers 
of his left hand, for which an award 
was made based upon 90 per cent. per- 
manent loss of use of such hand, that 
thereafter while engaged in the same 
occupation. for another employer, the 
distal two-thirds of terminal phalanx 
of left thumb was amputated, and in- 
jury sustained to phalangeal joint, that 
injuries sustained in first accident did 
not affeet the left thumb, that until 
second accident, employee used such 
thumb in performance of his work at a 
cutting machine, and that after sec- 
ond accident, he was no longer able 
to operate machine, sustained work- 


Evidence warranted finding 


vy. Davis Box Toe Co., 24 N.Y.S.2d 825. 


261 App.Div. 862. i 

Oki. Testimony of a physician that 
from examination of compensation 
claimant and from history given him 
by claimant, claimant, in_ physician’s 
opinion, had from 40 to 50 per. cent. 
permanent partial disability to his left 
foot, sustained compensation _award 
for 15 per cent. permanent partial, dis- 
ability, notwithstanding that claimant 
testified that he had done a_ large 
amount of hard manual labor during 
the 15 years which intervened between 
the time of the injury and the time of 
the compensation proceeding and not- 
withstanding that employer’s medical 
witnesses were of the opinion that 
there was no permanent partial dis- 
ability. 85 Okl.St.Ann. § 1 et seq.— 
Oklahoma Portland Cement Co. v. Oz- 
ment, 104 P.2d 235. 

Okl. Evidence, in compensation pro- 
ceeding, reasonably tended to support 
the state industrial commission’s find- 
ing that claimant had a permanent dis- 
ability and that the disability was the 
result of the aggravation of a prior 
arthritic condition and that such con- 
dition was caused by accidental injury. 
85 Okl.St.Ann. § 22.—Fournier Stucco 
Debra ee Co. v. Greer, 104 P.2d 


Okl. Testimony of employer’s physi- 


cian was sufficient to sustain Industrial 
Commission’s finding that accidental 
injury to employee’s ankle did not re- 
peer in ety. aetre eae disability.— 
n v. Board o om’rs of Pa 
Cote P.2d 1068. ay 
; . vidence sustained determina- 
tion of the State Industrial Commis- 
sion that accidental injury sustained 


when employee lighted a match near a 


gasoline tank of a truck he was driy- 
ing caused temporary disability but 
did not cause permanent disability.— 
Zimmerman y. 
109 P.2d 486. 


Okl. Where the record shows by 
competent evidence that an injured em- 
ployee is totally and permanently dis- 
abled, and there is no showing that he 
is earning, or able to earn any wages, 
at manual or mechanical labor, an 
award for total and permanent dis- 
ability is supported by competent evi- 
dence and will not be disturbed. 85 
Ok1.St.Ann. § 22, subd. 1.—Warden-Pul: 
len Coal Co. v. Cain, 109 P.2d 487, 

Tex.Civ.App. Where compensation 
claimant sought compensation for to- 
tal incapacity, and 
did not plead or prove partial incapac- 
ity as affecting the claimant, medical 
expert’s statement on _ cross-examina- 
tion that claimant could do some form 
of work but not hard physical labor, 
was not, standing alone, sufficient to 
raise, in favor of the compensation in- 
Surer, issue of partial incapacity.— 
United Employers Casualty Co. v. Bez- 
dek, 146 S.W.2d 473, error granted. 

Wyo. Evidence failed to establish 
that light work of a special nature 
Was available to employee who was a 
common laborer, and who was perma- 
nently and totally disabled for man- 


ual labor, so as to justify denial of 


employee’s claim for permanent to 
disability. Rev.St.1931, § ies t20cky 
—In re Lles, 110 P.2d 826 
§ 949 

D.C.La. In action under Workmen’s 
Compensation Act evidence showed that 
employee who had previously suffered 
an injury to his left hand which left 
him with only the thumb, index finger 
and half of the next finger and who 
sustained complete loss of great toe, of 
two small toes and the partial loss of 
the third small toe on his left foot was 
“partially and totally disabled’. Acts 
La. No. 20 of 1914, as amended.— 
Langston v. Red Iron Drilling Co., 38 
F.Supp. 136. 


Cal.App. Evidence that injured la- 
borer’s condition was stationary two 
and one-half years after accident result- 
iug in injury to laborer’s foot warrant- 
ed finding of Industrial Accident Com- 


mission that laborer was permanently 


disabled.—Phcenix Indemnity Co. y. In- 


‘ 


Leo Sanders Const. Co., — 


insurance carrier 


eh 


+ 


juries according to statutory schedule, 
evidence held insufficient to justify an 
award of additional compensation, as 
an implied exception to statutory 
schedule, for total disability for 10447 
weeks because of an abortive nail 
growth on crippled thumb and inter- 
mittent swellings on hand which ren- 
dered claimant incapable of working 
for about two years following accident. 
Gen.St.1935, 44-510, 44-510(1), (3) (¢) 


(2-6, 21, 25).—Amos v. J, HE. Trigg 
’ haa Conshis BP .2d e407, b3s 2Kan. 
La.App. Hyvidence sustained judg- 


_ment determining that employee who 

had injured thumb of right hand was 
able to return to work and did not 
suffer any permanent total disability 
on account of the injury.—Miller vy. An- 
derson-Post Hardwood Lumber Co., 3 
So,2d 196. ; 

N.Y.App.Div. In workmen’s compen- 
sation proceeding by claimant who sus- 
tained injury requiring amputation of 
leg, and who thereafter received treat- 
ment until he was discharged by at- 
tending physician on October 27, 1939, 
as having a stump completely healed 
and ready to take an artificial limb, 

- evidence sustained award of protracted 
temporary total disability running un- 
til May 10, 1940.—McCall v. Almirall 
ha 27 N.Y.S.2d 365, 262 App.Div. 
C 5 
Pa.Super. Compensation claimant 
would be deemed to have lost an arm, 
where there was medical testimony that 
, his arm was as useless as if it were 
amputated at the elbow. 77 PS. § 
513.—Hardy v. Gapen, 14 A.2d 892, 141 
y Pa.Super. 101. 
. Pa.Com.Pl. It was held, under the 
is evidence, that there was sufficient testi- 
mony to support a finding of fact by 
the board that claimant had suffered 
a partial disability arising from injury 
to the palm of his. hand, separate and 
apart from the specific loss of fingers. 
—Boehner v. Gasket Supply Co., 57 
: Montg. 110. : 
4 Tex.Civ.App. Evidence established 
that employee whose foot and ankle 
: were crushed by freight car, producing 
' ankylosis, was totally and permanently 
disabled.—United Employers Casualty 
memo. “Vv... Daniels! ee S.W.2d 607. 
P 9. 


0 

Ga.App. Evidence that city employee 

suffered from influenza and tonsillitis 

a both before and after he sustained a 

sprained wrist and that injury resulted 

in permanent partial loss of use of 

. hand sustained industrial board’s 

award of compensation. Code 1933, §§ 

114-109, 114-601 to 114-603.—Petty v. 

iM inant ete., of College Park, 11 S.H.2a 
246, 


a, 


Kan. Evidence warranted finding of 
20 weeks’ compensable temporary total 
disability followed by 10 weeks’ 25 
per cent. partial disability of the great 

toe. Gen.St.Supp.1939, 44-510(3) 
19).—Bull y. S. Patti Const. Co., 106 
: 2d 690, 152 Kan. 618, 

La.App. Evidence of imperfect heal- 

ing of broken leg held to authorize 
4 award of compensation for disability 
ee not to exceed 400 weeks, notwithstand- 
Ff ing evidence that claimant was able 
to drive small truck and perform chores 
on little farm. Act No. 20 of 1914, § 
" 8, subd. 1(a), (d), par. 8, as amended 

by Act No. 242 of 1928, § 1.—Thornton 

v. Mercer, 199 So. 407. 

La.App. Evidence authorized award 
to truck driver of compensation as for 
total disability for 46-week period, 

t where it appeared that accident sus- 
4 tained by truck driver caused fractures 
of right femur and left fibular bones 
and that truck driver did not again 
undertake a job of truck driving until 
46 weeks thereafter, at which time his 
discomfort from .the injury had not 
entirely ceased. Act No. 20 of 1914,— 
McDaniel y. Federal Underwriters, 2 So. 

XG RSs 
La.App. 


(7, 
125 


Where employee received a 


almost healed but then overnight would 
flare up again, and that he would not 
hazard a guess as to when foot would 
be healed, employee would be awarded 
compensation for a period of disability 
not to exceed 400 weeks, payment to 
begin from date of accident. Act No. 
20 of 1914, as amended.—Boykin v. We 
Hope Gas & Oil Co., 2 So.2d 528. . 
La.App. Evidence supported finding 
that disability of truck driver as result 
of fracture of a bone in ankle contin- 
ued for a period of 52 weeks, so as to 
entitle driver to compensation for such 
period.—Lyons v. Wheless, 2 So.2d 719. 
La.App. In suit for workmen’s com- 
pensation evidence sustained judgment 
that although employee may have 
sprained or bruised wrist in fall while 
working for employer, it was not of 
such a nature as to aggravate old frac- 
ture found to exist in his wrist, and 
that the employee had been paid full 
compensation by employer for injury.— 
Sanders v. Swift & Co., 3 So.2d 193. 
Mo.App. Evidence supported finding 
of 126 weeks of temporary total dis- 
ability of employee whose leg was 
fractured. Rev.St.1939, §§ 3689-3766; 
Mo.St.Ann. §§ 3299-3376, pp. 8229-8294. 
—Mussler v. American Car & Foundry 
Co., 149 S.W.2d 429. } 
Pa.Com.Pl. The Workmen’s Compen- 
sation Board upheld a decision of the 
Referee that the amputation of claim- 
ant’s arm between the elbow and the 
wrist was equivalent to the loss of a 
hand and the claimant appealed, claim- 
ing compensation for the loss of the 
industrial use of his arm. The court 
held that the finding of the Referee, as 
sustained by the Board, was not sup- 
ported by competent evidence and set 
the award aside, remitting the record 
for further hearing. The claimant’s 
physician had definitely testified that 
he had lost the industrial use of the 
arm and the only other medical wit- 
ness, who testified for the defendant, 
was too indefinite—Gondak vy. Wilson 
Gas Coal Co., 21 Wash. 136. 
Tex.Civ.App. Evidence sustained 
finding that oil field worker sustained 
the permanent total loss of the use of 
his leg, so as to justify award of com- 
pensation therefor. Rey.St.1925, art. 
8306, § 12.—Traders & General Ins. Co. 
v. Maxwell, 142 S.W.2d 685, error dis- 
missed, judgment cbrrect 


§ 951 

La.App. In suit to recover compen- 
sation under Employers’ Liability Act 
for total permanent disability caused 
by injury to plaintiff's eye while work- 
ing for defendant, evidence held insuf- 
ficient to establish plaintiff’s disability 
to do work of any reasonable character 
or right to compensation under general 
disability provisions of statute. Act 
No, -242 of 1928, p. 357, § 8, subd. 
1(a-c).—Ferguson v. Kellogg Lumber 
Co., 200 So. 36. 


La.App. Evidence did not establish 
that eyesight of injured employee was 
more than slightly impaired, or that 
employee was disabled from perform- 
ing the type of work he was doing at 
time of accident or similar work, or 
that slight impairment of eyesight was 
direct result of accident and injury.— 
Guillory v. Union Sulphur Co., 3 So.2d 
197 


N.Y.App.Div. Evidence supported 
finding that employee was injured about 
12. days before she lost her vision be- 
cause of a detached retina and that 
injury was a competent eae 
cause, and supported an award for 10 
per cent. loss of use of the left eye.— 
Mahon vy. Phillips & Van Brunt Co., 22 
N.Y.S.2d 381, 260 App.Div. 822. 

N.C. Evidence held insufficient to 
support Industrial Commission’s find- 
ing that compensation claimant had 
100 per cent. loss of vision of his right 
eye within meaning of the Compensa- 
tion Act. Code 1939, § 8081(h) et seq. 
—Logan v. Johnson, 10 S8.H.2d 6538, 218 
N.C. 200, 


ee moe Ky. Evi 

of the deputy 
dent sustained by a 
was suffering from ar 


n emp: 
thritis : 
inson’s Disease but was not disab. 
by that condition caused perm 
and total disability for which em 
was entitled to compensation u 
Longshoremen’s Compensatio 
Longshoremen’s and Harbor W 
Compensation Act § 21(b), 33 
§ 921(b).—Wood Preserving | 
tion v. McManigal, 39 F.Supp. 1 
Evidence supported aw: 
compensation for 40 per cent. 
use of leg and for additional 
nent partial disability covered by ‘‘ot: 
er cases” provision of the Compensd- 
tion Act, and court properly increased — 
percentage of allowance on account 0 
employee’s dependent wife. f 
minor children. Code 1940, 
219(C),.6,.,7 sand! $9279) 
Const. Co. vy. Phillips, 3 So.2d 
Cal.App. Testimony of em 
effect that he was unable to or 
cause he had pains in his back pre 
ed substantial evidence to support fi 
ing of Industrial Accident Com ‘ 
that disability had not ceased. 
ployers’ Liability Assur. Corp 
Limited, of London, England, 
ie) Accident Commission, 


Code 1932, § 4 
seq.—Olson vy. Union Pac. R. 
P.2d 1005. g 

Under provision in Workmen’s Com 
pensation Law establishing schedu 
compensation for various injurie: 
providing that ‘in all other ca 
this class compensation shall b 


on ground that Industrial 
Board was without means or stan 
by which to determine the all 
to be awarded. Code 1932, § 4 
Tee v. Union Pac. R. Co., 112 - 
iil, Evidence that claimant had pur 
sued his occupation as iron molder for 
seventeen years, that insurance ¢ 
rier had filed in his behalf a peti on 
for partial waiver of compensation, 
that he was discharged as a poor o 
cupational diseases insurance risk, a: 
that he was obviously disable 
tained award of Industrial Commi 
in claimant’s favor based on disa 
from occupational disease of. silic 
complicated with tuberculosis. Smit 
Hurd Stats. ec. 48, §§ 172.1 et sea., | 
172.23.—Hansell-Hleock Co. v. Indus- 
trial Commission, 33 N.H.2d 194, 376 
To ie 
_ Ky. Evidence that as result of i 
jury, 15 months’ hospitalization 0 
coal miner under severe treatment for 
portion of the time was required, that | 
his spine was severely injured, and 
physicians practically agreed that he 
would thereafter be unable to do manu- 
al labor in his usual work, but could 


engage in some activities to improve o 
his condition, and might engage in ¥ 


light work, was sufficient to sustain 5 
finding of “total permanent disability” j 
within 
—Black 


Workmen’s Compensation Act. . 
Mountain Corporation vy, 
a hompaon, 147 S.W.2d 708, 285 Ky. 


Ky. Where employee employed as a 
coal loader sustained back injury and 
received compensation for several 
months and returned to work cleaning. 
track and was thereafter given job as 
a pumper, evidence warranted finding 
that employee was totally and perma- 
nently disabled to again load coal or do 


vervr eres} biceyts 
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other hard manual labor and warranted 
award of compensation of $15 per week 
subject to credit for number of weeks 
in which employer paid employee week- 
ly wage of $15 or more. Ky.St. § 4900. 
—Consolidation Coal Co. v. Ditty, 150 
‘$.W.2d 672, 286 Ky. 395. 
- La.App. In proceeding for work- 
men’s compensation for injuries sus- 
tained when employee fell from scaffold, 
medical evidence established that em- 
ployee did not sustain bone injury, that 
employee suffered only a_ strain or 
sprain to the lumbar part of back, that 
treatment given employee for sprained 
or strained back was proper treat- 
ment, and sustained an award of only 
12 weeks’ compensation.—Diggins v. 
Salley & Bilis, 199 So. 442. 
La.App. Evidence was sufficient to 
prove to a legal certainty that claim- 
ant sustained an accident while em- 
ployed as a carpenter as a result of 
which he suffered injury to back, to- 
tally disabling him from engaging in 
earpentry, and was entitled to com- 
_ pensation.—Sumrall v. E. I. Du Pont 
De Nemours & Co., 1 So.2d 430. 
La.App. Evidence that employee, 
whose nose had been fractured, there- 
after suffered from headaches, that he 
ad a fever, and that he was unable 
to perform the hard manual labor to 
which he had been accustomed, estab- 
lished “total disability”. Act No. 20 
I aa vy. Maples, 2 So.2d 


_ Mich. Bvidence that steel company 
employee who suffered from right and 
- Jeft inguinal hernia, which arose out 
of and in the course of his employ- 
ment, was unable to work at time of 
hearing, supported board’s finding of 
total disability and award of compen- 
sation therefor. Pub.Acts 1937, No. 61, 
2, subd. 28.—Brozozowski v. Swedish 
‘ie. rucible Steel Co., 298 N.W. 485, 298 


ey ees 146. 

; inn. Evidence sustained Industrial 
ommission’s finding that compensa- 
_, tion claimant’s injury sustained in fall 

aggravated his prior arthritic condition 
for a period of 52 weeks.—Johnson vy. 
Inter-State Iron Co., 299 N.W. 1. 


7 
a 


of fourth and fifth lumbar vertebrae, 
occasioned by traumatic injury to and 
subsequent thickening of the “ligamen- 
tum flavum.’—Hansen vy. Paxton & 
Vierling Iron Works, 293 N.W. 415. 
N.J.Sup. Evidence warranted an 
award of compensation on ground that 
 @laimant was afflicted with multiple 
sclerosis and was totally and perma- 
-nently disabled as the result of an ac- 
_ cident which, if not the sole contribut- 
jing cause to condition of the claimant, 
was at least an aggravation of a pre- 
_—s existing condition.—Davis v. Lotz, 20 

 A.2d 602, 126 N.J.L. 615. 

- N.J.Sup. Evidence sustained finding 
that claimant, a 49-year-old woman 
employed with husband as a resident 
caretaker by respondent, suffered a 

“compensable accident” affecting claim- 

ant’s heart as result of moving a piano 

in course of claimant’s duties and that 
claimant suffered a partial permanent 

disability from accident.—Randolph v. 
- Woman’s Club of Bloomfield, 21 A.2d 

324, 127 N.J.L. 49. 

N.Y.App.Div. Hyvidence warranted 
state industrial board’s denial of com- 
pensation for certain period on ground 
that no disabling chest condition exist- 
ed during such period.—Geneovyese vy. Jo- 

/ seph Dorff, Inc., 28 N.Y.S.2d 834, 262 
_—s App.Div. 923. 

W Okl. To sustain an award of per- 
manent partial disability under the 
“other cases” provision of Workmen’s 
Compensation Act, evidence must show 
permanent partial disability as the re- 
sult of a compensable injury and a 
decrease in wage-earning capacity as a 
consequence of the injury. 85 OkI.St. 
Ann. § 22, subd. 3.—Mid-Union Drill- 
ing Co; v. Leech, 109 P.2d 499. 

Medical evidence of permanent par- 
tial disability as result of compensable 
injury accompanied by evidence show- 
ing some decrease in ability of injured 
employee to labor and perform work 
of manual and mechanical nature sup- 
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AAs ee: 5 
Pa.Super. In compensation proceed- 
ing, evidence was sufficient to support 
award of total disability because of 
hernia, where employer’s physician had 
testified that, though laborer could do 
light work, it would be dangerous for 
him to do so. 77 P.S. § 652.—Testa v. 
National Radiator Corporation, 15 A.2d 
42, 141 Pa.Super. 206 
§ 954 

Kan. Compensation claimant’s  re- 
fusal of employer’s offer, to pay claim- 
ant’s expenses to go to another city to 
be examined and to be treated by a 
physician who was a specialist did not 
terminate claimant’s right to compen- 
sation, where there was no testimony 
showing that physician probably could 
have cured claimant’s ailment or could 
have done him any substantial good, 
and there was no testimony that there 
was no competent specialist to treat 
Gaimant in city where claimant was 
employed or thereabouts. Gen.St.1935, 
44-501 et seq.—Hall v. Armour & Co., 
118 P.2d 145, 153 Kan. 656. 

La.App. Evidence held not to require 
denial of compensation for disability 
resulting from imperfect healing of 
broken leg, on ground that claimant 
wilfully failed to give leg the proper 
attention.—Thornton v. Mercer, 199 So. 
407 


La.App. Evidence warranted conclu- 
sion that employee suffered an accident 
while in the course of his employment 
while lifting heavy articles TOSS, in 
a hernia, and that employee suffered no 
ill effects from operation to correct 
the hernia, and granting plaintiff com- 
pensation during period when he was 
disabled by hernia. Act No. 20. of 
1914, as amended.—Betz v. American 
Bitumuls Co., 1 So.2d 416. 

8.C. Evidence failed to show that 
employee was barred from recovery of 
compensation because of refusal to ac- 
cept treatment furnished by employer, 
where it appeared that employee when 
he first scratched eye with briar re- 
garded it lightly and attempted to 
treat it himself, that on third day when 
serious inflammation appeared, he re- 
ported accident to his foreman who 
casually suggested that a physician 
be consulted, without intimating that 
employer would bear medical expense, 
that employee was thereafter treated by 
physician for four or five weeks and 
then refused to proceed further with 
the treatment, and that physician was 
looking solely to employee for pay- 
ment of his bill. Code Supp.1936, § 
7035-25.—Ferguson v. State Highway 
Department, 15 S$.H.2d 775, 197 S.C. 


520. 
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Ky. Where zone manager of automo- 
bile company was killed in automobile 
accident occurring when he was driving 
at a speed of 70 miles per hour after 
having drunk a bottle of beer and two 
drinks of whisky, testimony of assist- 
ant manager of branch of automobile 
company that he instructed all em- 
ployees not to drive at an excessive 
speed and not to drink during working 
hours, and that, if they drank during 
working hours, they would be auto- 
matically dismissed, was not sufficient 
to show promulgation and enforcement 
of a safety rule which would warrant 
15 per cent. decrease of compensation 
award to zone manager’s dependents, 
on ground that deceased lost his life 
as result of intentional failure to obey 
rules of employer. Ky.St. § 4910.— 
Ford Motor Co. vy. Smith, 143 8.W.2d 
507, 283 Ky. 795. 


§ 960 

Ariz. Evidence justified Industrial 
Commission’s conclusion that claim- 
ant’s failure to report accident within 
time required by law was excusable, 
and hence commission could grant com- 
pensation notwithstanding contention 
that claimant did not report accident 
within time required by law. Rev. 
Code 1928, § 1391 et seq., as amended. 


Commission, 106 P.2d 1024. 

N.J.Com.Pl. Evidence that an 
ployer had knowledge of absence of 
employee from his work caused by 
typhoid fever, which was allegedly 
contracted by employee as result of 
a compensable accidental injury, and 
that employer made no point on ques- 
tion of notice of injury in either the 


~Workmen’s Compensation Bureau or on 


appeal, established that employer had 
legal ‘notice’ of injury within con- 
templation of the compensation act.— 
Bobertz v. Hillside Tp., 14 A.2d 495, 18 
N.J.Mise. 399, reversing determination 
9 A.2d 689, 17 N.J.Mise. 396, affirmed 
15 A.2d 796, 125 N.J.L. 321. 
N.J.Dept.Labor. Evidence held to 5 
authorize award of compensation for 
death from hernia of plasterer, on 
ground that death was caused by ac- 
cident and injury arising out of and 
in course of employment, that employer 
received due notice of accident, and in- 
Jury, and that claimant was em- 
Ployee’s widow and sole dependent.— 
Ciaburri v. Schuler, 18 A.2d 548, 19 N. 
J.Mise. 189. 
_N-J-Dept.Labor. Where employee in 
lifting heavy boxes felt sudden cramp- 
like pain in abdomen followed by faint- 
ing and nauseous sensation, and~on 
examination was found to be suffering 
from internal bleeding due to rup- 
tured duodenal ulcer, and employee quit 
work prior to usual quitting hour and 
during his ‘hospitalization notices were 
posted on employer’s bulletin board re- 
questing blood donors evidence was 
sufficient to establish that employer 
had notice of the injury sustained by 
the employee.—Hickey v. Hoffman Bev- 
erase Co., 21 A.2d 632, 19 N.J.Misc. 


N.Y.App.Div. Evidence held to sus-— 
tain award of compensation for death, 
on issue of employer’s actual knowl- 
edge of accident and inju within 
statutory period, and of “dont SO 
that employer was not prejudiced by 
failure to give written notice—Bensen 
v. EH. B. Badger & Sons Co., 24 N.Y. 
$.2d 782, 261 App.Div. 860. 

Okl. Evidence supported view that 
employer had actual notice of time, 
place, nature, and cause of claimant’s 
injury and justified Industrial Commis- 
Sion’s finding excusing claimant’s fail- 
ure to give formal written notice of 
injury as contemplated by statute. 85 
OKLSt.Ann, — 24.—Transwestern Oil 
Co, v. Partain, 106 P.2d 263. : 

Pa.Super.. Evidence was sufficient to 
establish that compensation claimant 
gave notice of his injury as required 
by statute, where employer’s foreman 
received report of the injury shortly 
after it occurred, and the following 
day employer’s insurance company was 
notified by employee’s physician and 
employee called at its office, and the 
matter was subject of discussion be- 
tween the insurance company and the 
employee thereafter. 77 P.S. 563, 
632, 633.—Palermo y. North East Pre- 
serving Works, 15 A.2d 44, 141 Pa. 
Super. 211. 

Pa.Com.Pl. Where injured person 
did not personally report the accident 
to the company but told his miner, and 
miner testified he had told the fire boss, 
board’s finding that defendant corpora- 
tion had proper notice should be forti- 
fied by facts on which such conclusion 
could be based, including substance of 
conversation between claimant’s miner 
and fire boss.—Matelivicz v. Susquehan- 
na_ Collieries Co., 34 Luz.L.Reg.Rep. 
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Ky. Evidence was insufficient to 
show that employer’s payment to in- 
jured employee of regular weekly wage, 
despite frequent loss of time on ac- 
count of injury, was payment of ‘“com- 
pensation”, and therefore such pay- 
ments did not have effect of excusing 
employee’s failure to file application 
for compensation within the one-year 
period prescribed by Workmen’s Com- 
ensation Law. Ky.St. § 4914.— 
rowning vy. Ford Motor Co., 152 S.w. 
2d 976, 287 Ky. 261. 

Mo.App. Evidence supported implied 
finding that employer had furnished 


Ne 
my pelsonne 


laim was not re 
- Rev.St.1939, & 3727; 
Ann. § 8337, p. 8269.—Mussler vy. 
- American Car oundry Co., i 
p39 (6) & F d (6) 149 S 

| ~6W..2d 1429, 

i. Mo.App. Bvidence sustained finding 

that employer furnished to injured em- 
ployee medical aid which was continued 
up to within six months of time of 

filing of claim, so that there was a 

“payment on account of injury” which 
y postponed running of limitation statute 
on claim and rendered its filing timely. 
_Rev.S8t.1939, §§ 8701(a), 8727, Mo.St. 
Ann. §§ 3311(a), 3337, pp. 8246, 8269. 
—Morrow v. Orscheln Bros. Truck 
Lines, 151 S.W.2d 138. 

Mo.App. Evidence sustained finding 
of workmen’s compensation commission 
that employee failed to file his claim 

for compensation for occupational 

disease of pneumoconiosis within six 
months after it was reasonably discov- 
erable that he had suffered such a dis- 
ability, so that his claim was barred 

by. limitations. Rev.St.1939 ; 3727, 

Mo.St.Ann. § 3337, p. 8269.—Lutman vy. 
American Shoe Mach. Co., 151 S.W.2d 
701. 

Mo.App. Evidence that employer’s 
; physician examined employee within 
six months of filing claim with Work- 
men’s Compensation Commission for 
occupational disease of pneumoconiosis 
did not show that employee received 
compensation in form of medical atten- 
tion within six months of filing of 
. elaim, so that claim was filed within 

- six months’ period allowed by com- 
a pensation act, where physician testified 

that she did not render any treatment 
t. to employee, since an “examination” by 

physician for purpose of diagnosis did 
not constitute a ‘“‘treatment’’ within 
provision of compensation act requir- 
ing employer to provide medical, surgi- 
eal and hospital treatment. Rev.St. 
a 1939, §§ 3701, 3727; Mo.St.Ann. §§ 
J 3311(a), 3337, pp. 8246, 8269.—Lutman 
‘ 


y. American Shoe Mach. Co., 151 S.W. 
2d 701. : Shon 

N.Y.App.Div.. Evidence that injured 

=: employee was attended and treated by 
employer’s physician from 25 to 40 
times, and that employer and physician 

knew that employee had sustained an 

accidental injury, and that employee, 
ef after his return to employment, was 
] given light work, although paid his 
“ regular salary, warranted finding that 
employer made advance payments to 
employee so as to bar employer from 
raising issue of employee’s failure to 
a file claim within proper period.—Klob- 
, erdanz y. Sheffield Farms Co., 22 N.Y. 

S$.2d 361, 260 App.Div. 823. 

Oki. Evidence sustained Industrial 
Commission’s finding that payments to 
injured employee after injury were not 
salary but were compensation payments 
under the compensation act, so as to 
prevent running of one year limitation 
period for filing of compensation claim, 
where amount of injured employee’s 
salary of $150 per month was paid for 
a period of three months after injury 

and thereafter injured employee was 
paid only $50 per month for nine 
months thereafter until shortly before 
filing of compensation proceedings. 
- ~OklSt.Ann. § 43.—Oklahoma Natural 
Gas Co. v. White, 105 P.2d 225. 
: Okl. Evidence sustained Industrial 
} Commission’s finding that, if compen- 
sation claimant sustained an _  acci- 
dental injury, he failed to file his 
~elaim within one year subsequent 
thereto as required by the Compensa- 
tion Act, requiring denial of an award, 
: as against claimant’s contention that 
- the one-year period was tolled by vol- 
5 untary payments of compensation sub- 
sequent to alleged injury and during 

“continuance of disability. 85 OkI.St. 

Ann, § 43.—Crawford v. Magnolia Pe- 
troleum Co., 112 P.2d 367. 

Okl. In workmen’s compensation 
proceeding on claim filed after time 
limited by statute, Industrial Commis- 
sion was not bound to receive claim- 
ant’s evidence that employer had notice 
of accident at time thereof and 
promised to file all necessary claims 

and reports, nor to hold such evidence 


MMo.St. 


el of iployer t 
such st 85 Ok Te 
Schuermann v. Hacker Mill & Elevator 


Co., 118 P.2d 389. 
Wash, Evidence established that 


‘compensation claimant was not cogni- 


zant of disabling effect of injury to 
claimant’s back within one year from 
time of the accident, so that the claim 
was not barred because of failure to 
file it within one year after date of 
the accident as required by_ statute. 
Rem.Rey.Stat. § 7686 (d).—Nelson Vv. 
Department of Labor and Industries, 
115 P.2d 1014, A 

_ Wis. Where employee, sustaining in- 
jury resulting in removal of an eye, 
continued in his employment for about 
four years, during which time nothing 
was said between him and employer 
about compensation under Workmen’s 
Compensation Act and employee was 
paid only his wages, evidence that em- 
ployer handed employee $10 during two 
weeks intervening between accident 
and removal of eye did not reasonably 
Support Commission’s fact conclusion 
that money was paid as compensation 
under such act, and circuit court prop- 
erly found that money was. gift, so 
that compensation was barred by em- 
ployee’s failure to apply therefor with- 
in two years after injury. St.1939, § 
102.12.—Stewart v. Industrial Commis- 
sion, 294 N.W. 515, 236 Wis. 167. 
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La.App. Evidence did not warrant 
denial of compensation on ground that 
claimant was a malingerer. Act No. 
20 of 1914 as amended.—Long v. Lou- 
eee Highway Commission, 2 So.2d 
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N.J.Sup. The deputy commissioner 
of Workmen’s Compensation Bureau, as 
a judicial officer, was privileged to 
comment upon the facts of the case be- 
fore him,—Licker v. J. G. Martin Box 
Co., 21 A.2d-695> 127 N.J.L. 136. 

§ 965 

S.C. That notices of hearing on a 
claim for compensation for death of 
employee of partnership were improper- 
ly captioned, carrying name of de- 
ceased as the plaintiff and the firm 
name of the partnership instead of 
individuals composing partnership, did 
not establish that partners had not 
been afforded full opportunity to pro- 
tect their rights under the law, so as 
to require setting aside award of In- 
dustrial Commission in favor of claim- 


ants) -AchiJuly-ai, 1936— S9sTSts tat 
Large, p. 1257, § 54.—King v. Wesner, 
16 S.H.2d 289, 198 S.C. 49. 

§ 966 


D.C.Ky. Under the provision of the 
Longshoremen’s Compensation Act re- 
quiring the deputy commissioner to 
make or cause to be made such inves- 
tigations as he considers necessary in 
respect to any claim which has been 
filed and, upon application of any in- 
terested party, to hold a hearing there- 
on, the deputy acted properly in in- 
structing injured employee to report 
for work during a trial period follow- 
ing a hearing and in continuing hear- 


ing to a later time. Longshoremen’s 
and Harbor Workers’ Compensation 
Act § 19(c), 33 U.S.C.A. § 919(c).— 


Wood Preserving Corporation vy. Mc- 
Manigal, 39 F.Supp. 177. 

Idaho. The purpose of statute, pro- 
viding that compensation hearings shall 
be held in convenient place within the 
county where the accident occurred, is 
to make convenient, attendance at hear- 
ing by the parties litigant and their 
witnesses, and, when it does not meet 
convenience of parties and witnesses to 
have hearing held in county wherein 
accident occurred, right to have it held 
therein may be waived. Code 1932, 
43-1404.—Knight v. Younkin, 105 P.2 


456. 
§ 973 

C.C.A.Tex. In coinpensation pro- 
ceeding, motions to suppress testimony 
of physicians on ground that physi- 
cians’ opinions were partly formed 
from consideration of statements made 
to them by employee were properly 
overruled, where both physicians ex- 
amined employee physically and 


reached their 


_— Idaho. 


2 : +e. 
ym eS Se 
eeelisleecon : 
facts before them.—Liberty Mut 
Coy v;cArnold; Wisi 2d) 470 nee 
Where a compensation 
ant failed to submit evidence to 
lish amount of compensation to 
he was entitled and there was no qu 
tion but that he was entitled i 

pensation, compensation board 
quired to call attention to suc uU 

and to see that whatever evidence w: 


available to establish such fact 
presented, and then to make an ap 
priate finding as to average w 
wage of claimant.—Watkins vy. 
nagh, 107 P.2d 155. 12 alg 
Ohio App. Where referee susta 

an objection to a question by comp 
sation claimant’s counsel, it was pr 
er for the claimant to proffer 
swer of the witness. Gen.Code, 
90, as amended by 111 Ohio Lay 
227.—Pierron y. Prudential Ins, 

yeti 30 N.H.2d 563, 65 Ohio 


cum 


Pa.Super. In proceeding for ¢ 


ing date upon which wetting o 
should have been straightened | 
referee, where claimant was no 
resented by counsel, or record s 
have been remanded by Wor 
Compensation Board upon railroad 
appeal. 77 P.S. §§ 411, 431.—Mes 

pane Co., 18 A.2d 75, 143 Pa.Su 


er: 
§ 977 Z 

S.C. In_ proceeding for work 
compensation for death of an employ: 
the hearing commissioner did no 
his discretion in allowing claimant 
introduce evidence in reply whi 
ployer and its insurer contended w. 


39 St. at Large, p. 1231, j 
—Owens vy. Ocean Forest Club, 
E.2d 839, 196 S.C. 97. 
§ 978 : 

Pa.Com.Pl. Where it appears a 
hearing upon a workmen’s comp 
tion claim that claimant, alleged 
the widow of decedent, had been pre 
viously married to a man from whom 
she had been divorced in 1903 
city in the Austrian Empire, 
decree, a copy of which is intro 
in evidence, indicates that it is not | 
absolute divorce, but its legal signi 
cance under the laws of Austria is the 
unknown to I 


p 


allegation that defendant was not di ; 
gent in seeking expert advice, when ~ 
that is not apparent on the face of the — 
pecord En ears v. O'Neill, 38 D. & 


2 mo 
Vt. Where it was understood by 
parties at close of first hearing in co: 
pensation proceeding that the second 
hearing, if any, was to be limited 
medical testimony, and commission 
by letter notified employer and insur 
ance carrier of date of second hearin 
when medical testimony would be ad- 
mitted, exclusion at second hearing of 
photographs and weather reports to 
contradict testimony of a witness called 
by claimant at the first hearing was 
not an abuse of discretion. P.L. 6480 — 
et seq.—Laird v. State of Vermont 
ba Bid Dept., 20 A.2d 555, 112 Vt. 


§ 979 ‘ 
Pa.Super. If evidence, incompetent 

as hearsay, is admitted without ob- 
jection in compensation proceeding and ’ 
such evidence is material to issue, it . 
may be considered.—Goettel y. Pitts- 
burgh Coal Co., 14 A.2d 344, 140 Pa. z 
Super. 516. =e 

§ 981 


Idaho. Where parties in compensa- , 
tion proceedings through their counsel. i 
stipulated that hearings should be held 
in another state where it would be 


‘ 

. § 982 
more convenient to procure attendance 
of witnesses who resided in that state, 
members of the Idaho Industrial Ac- 
cident Board could not legally admin- 
ister oaths in foreign state, and the 
answers of witnesses, made in response 
_ to questions propounded to them at 
hearing held in such state, were treated 


aS unsworn = statements.—Knight vy. 
—  Younkin, 105 P.24 456. 
Bit: 8 982 


0 Cal.App. In compensation proceed- 
ing, denial to employer and insurer of 
right to examine witnesses who ren- 
- dered medical reports, filed after termi- 
nation of open hearing, or to rebut or 
explain the contents of such reports, 
was not a mere “error in procedure”, 

but constituted an absolute denial of 
- right to cross-examination in violation 
of the statute. St.1937, p. 299, § 5704. 
_—Holmes Eureka Lumber Co. y._In- 
oe eae ee Accident Commission, 106 P.2d 


_ Pa.Super. Where heart specialist ap- 
_ pointed by referee to examine compen- 
- gation claimant based his opinion that 
factors in connection with accidental 
injury to claimant’s hand _ accelerated 
course of claimant’s pre-existing heart 
_ disease so that physical incapacity oc- 
curred shortly after accident, on as- 
- sumption of truthfulness of claimant’s 
_ testimony that he had not been treat- 
ed for heart disease prior to accident, 
rend ‘subsequently a physician testified 
that he had treated claimant for heart 
disease and had informed claimant of 
- condition of his heart before date of 
accident,’ referee erred in failing to re- 
call specialist to determine whether 
in his opinion claimant’s injury aggra- 
vated his pre-existing heart ailment to 
such extent that material percentage of 
disability was attributable to injury. 
M17 PS. § 1 et.sea., and §§ 771-774 
Goebel v. Aschenbach & Miller Co., 16 
 A.2d 154. 
_ -Pa.Super. Statute authorizing com- 
pensation authorities to require wit- 
nesses to testify do not permit such 
authorities to require a witness to ex- 
press his expert opinion, against his 
own objections, and hence physician 


could not be required to state his 
opinion as to cause of death of work- 
Raman vie.s. §§ 181, 132.—Yerko v. 
Clearfield Bituminous Goal Corporation, 
21 A.2d 97, 145 Pa.Super. 269. 
In compensation proceeding, any 
right of claimant to compel physician 
_ to express his professional opinion con- 
cerning cause of death of workman was 
lost by failure of claimant’s counsel to 
elicit such opinion under authority 
- given him by compensation referee. 77 
BS. -§§ 131, 132.—Yerko v. Clearfield 


- Bituminous Coal Corporation, 21 A.2d 

97, 145 Pa.Super. 269 
‘ § 983 

Ind.App. In compensation proceed- 

ing, the question as to whether there 

was fraud or mistake in procurement 
of stipulation between employer and 
employee, was “question of fact” for 

_ Industrial Board.—Corr v. Trustees of 

- JIndiana University, 34 N.H.2d 136. 

ET Kan. The question whether in light 
of established facts an interstate rail- 
road ecarrier’s employee was at time of 
his injury subject to Federal Employ- 
ers’ Liability Act and not the State 
Workmen’s Compensation Act is one of 
law. Federal Hmployers’ Liability Act. 
45 U.S.C.A. § 51 et seq.; Gen.St.1935, 
44-501 et seq.—Krouse vy. Lowden, 109 
P2d 138, 153 Kan: 181. 

Mont. In proceeding under Work- 
men’s Compensation Act, Industrial 
Accident Board is trier of facts in first 
instance, and has power and duty to 
determine confficts in evidence.—Nigret- 

' to vy. Industrial Accident Fund, 106 P. 
2d 178. 

N.J.Dept.Labor. In determining a 
disputed question of fact in a compen- 
sation proceeding, consideration may 
be given to the surrounding circum- 
stances and the atmosphere of the 
case.—Ackerman v. H. B. Wiggins Sons 
Co., 21 A.2d 628, 19-N.J.Misc. 519. 

Pa.Com.Pl. The fact that there was 
eonflicting testimony, did not preclude 
the Board from accepting the testi- 
mony of claimant’s medical witnesses 
instead of the defendant’s medical wit- 
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nesses. 
nesses is within the exclusive province 
of the Board.—Wheeler vy. National 
Nayle Grip Co., 23 Erie 103. 

§ 984 


N.J.Sup. Whether an accidental in- 
jury suffered by an employee while 
undergoing hospital treatment for a 
compensable injury was also compen- 
sable as a consequent of the original 
industrial mishap presented a mixed 
question of law and fact. N.J.S.A. 
34:15-7 et seq.—McDonough v. Sears, 
ord larg & Co., 21 A.2d 314, 127 N.J.L. 

Pa.Super. The question of depend- 
ency within’ Workmen’s Compensation 
Act is a “mixed question of law and 
fact” if there is involved the qnestion 
of the meaning of ‘‘dependency”, but 
primarily it is_a “question of fact’. 
77 B.S. § 561.—Rowbottom yv. Hichleay 
Hngineering Corporation, 20 A.2d 894. 
145 Pa.Super. 177. 

S.C. In compensation proceeding be- 
fore Industrial Commission, pleading 
statutory defense that employee’s in- 
jury resulted from intoxication or will- 
ful intention of employee to injure 
himself does not ipso facto oust Com- 
mission of jurisdiction, although juris- 
diction of Commission may thereby 
become a mixed question of law and 
fact. vActs July b7,. <1935,.939) Stes at 
Large, p. 1239, § 18.—Reeves v. Caro- 
lina Foundry & Machine Works, 9 S. 
H.2d 919, 194 S.C. 403. 

8 990 

Ind.App. Where evidence in compen- 
sation case is not in conflict, question 
of what relation between claimant and 
alleged employer is thereby shown to 
exist is a ‘‘question of law’. Burns’ 
Ann.St. § 40-1201 et seq.—Meek vy. Ju- 
lian, 32 N.H.2d 7387. 

La.App. Where it was alleged that 
defendant’s agent who induced plaintiff 
to enter defendant’s employ, was also 
authorized as a condition to such em- 
ployment to conduct plaintiff to scene 
of his work, whether plaintiffs pro- 
test to defendant’s agent on account of 
the excessive speed and reckless man- 
ner of operation of truck, and plain- 
tiff's endeavor to leave truck when it 
momentarily stopped, terminated em- 
ployer and employee relationship be- 
fore plaintiff was injured when truck 
overturned, so that plaintiff’s suit for 
injuries would be founded on _ tort, 
rather than Workmen’s Compensation 
Law, presented a question of. fact. 
Civ.Code § 2315; Act No. 20 of 1914.— 
Maddry v. Moore Bros. Lumber Co., 
197 So. 653, conforming to answer to 
gona question 197 So. 651, 195 La. 
979. ; 

Mo.App. In compensation proceeding 
where facts were undisputed whether 
claimant was an employee of alleged 
employer was a “question of law’’.— 
Garcia v. Vix Ice Cream Co., 147 S.W. 
2d 141, . 

Pa.Super. Whether claimant’s em- 
ployment was casual employment so 
as to exclude claimant from benefits 
of compensation act was a “question of 
law’. 77 P.S. § 22.—Dobrich v. Pitts- 
burgh Terminal Coal Corporation, 20 
A.2d 898, 145 Pa.Super. 87. 

Wis. In workmen’s compensation 
proceeding, specific provisions of claim- 
ant’s employment contract are facts 
to be found by Industrial Commission, 
findings of which, if supported by 
credible evidence, are conclusive on 
court in action to set aside commis- 
sion’s order dismissing claim.—Brown 


v. Industrial Commission, 295 N.W. 
695, 236 Wis. 569 
__§ 994 
Cal.App. Evidence that stockroom 


clerk entered into contract with em- 
ployer whereby clerk was to make de- 
liveries then being made by independ- 
ent firms, that trucks used in making 
deliveries belonged to clerk, that he 
made deliveries in his off hours, that 
clerk was free to haul for any one 
else, that he could have some one else 
drive his trucks in making deliveries 
for employer, that he was paid for 
making deliveries on exactly the same 
basis as other independent carriers, 
and that while delivering employer’s 
merchandise at approximately 7:15 


(ERO MIT ne fort ee 

p. m. he was fatally injured in an ac-— 
cident, presented a ‘question of fact” 
for Industrial Accident Commission 
and sustained its denial of death bene-— 
fits on ground that the clerk at time 
of the accident was an “independent 
contractor” and not a “servant,’’— 
Guth vy. Industrial Accident Commis- 
sion of California, 112 P.2d 969. 

Mass. Where insurance carrier of 
general contractor sought reimburse- 
ment from insurance carrier of sub- 
contractor for compensation paid em- 
ployee, whether employee had _ been 
hired by general contractor or lent to 
it by subcontractor or whether he con- 
tinued as an employee of the subcon- 
tractor was, upon all the evidence, a 
“question of fact” for determination of 
reviewing board. G.L.(Ter.Ed.) c. 152, 
§ 15A.—Wanders’ Case, 31 N.H.2d 530. 
308 Mass. 157. 

Okl. Whether a workman is an em- 
ployee or an independent contractor is 
ordinarily a “question of fact” to be 
determined from the evidence adduced 
in a compensation proceeding, and 
only becomes a ‘‘question of law” when 
but one conclusion can be drawn from 
the evidentiary facts. 85 Okl.St.Ann. 
§ 1 et seq.—Mason vy. State Industrial 
Commission, 111 P.2d 814. 

§ 997 

Ind.App. In proceeding for compen- 
sation for death of claimant’s wife, 
question of claimant’s dependency up- 
on wife was one of fact where claimant 
was not both physically and financially 
incapable of self-support. Burns’ Ann. 
S$t.1933, § 40-1403.—Welch v. Welch 
Aircraft Industries, 29 N.H.2d 323. 

Ky. The relationship of dependency 
for purposes of workmen’s compensa- 
tion is to be determined by the board 
from the facts. Ky‘St. § 4894.—Miller 
v. Elkhorn Coal Corporation, 145 S.W. 
20.822, 284 Ky.737%. 

La.App. In action by parents for 
compensation for death of their un- 
married minor son, question of wheth- 
er parents were dependent on minor 
son was one of fact. Act No. 20 of 
nie ee v. Swift & Co., 199 So. 


Mont. In compensation proceeding, 
whether surviving husband was _ in- 
capable of supporting himself and was 
entitled to be supported by wife at 
time of her death was a question of 
fact. Rev.Codes 1935, §§ 2877, 2970- 
2977.—Kyyny v. Sherman & Reed, 113 
P.2d 337, 111 Mont. 593. 

N.J.Dept.Labor. Dependency under 
the Compensation Act is a question of 
fact. N.J.S.A... 34:15-13.—Rodesky v.. 
City of Paterson (Fire Department), 17 
A.2d 49, 19 N.J.Misc. 35. 

Pa.Super. In proceeding to recover 
compensation under Workmen’s Com- 
pensation Act for employee’s death, — 
claimant’s dependency, on decedent is 
a ‘‘question of law’ on admitted and 
undisputed facts permitting of but one 
legitimate inference, but not whete 
dependency is not established by ad- 
mitted and undisputed facts in evi- 
dence. 77 P.S. § 1 et seq.—Icenhour 
v. Freedom Oil Works Co., 20 A.2d 817, 
145 Pa.Super. 168. 

Pa.Super. The question of depend- 
ency within Workmen’s Compensation 
Act is a “mixed question of law and 
fact” if there is involved the question 
of the meaning of ‘‘dependency’”, but 
primarily it is a ‘question of fact’. 
77 P.S. § 561.—Rowbottom v. Wichleay 
Engineering Corporation, 20 A.2d 894. 
145 Pa.Super. 177. 

Pa.Super. “Dependency” for purpose 
of workmen’s compensation is a “ques- 
tion of fact’ to be determined by 
referee and compensation board, and 
if such finding is based on any sub- 
stantial evidence or on an inference 
fairly deducible therefrom, award must 
be sustained though court might differ 
from conclusion reached, since the court 
is without power to substitute its judg- 
ment for that of the compensation au- 
thorities. 77 P.S.. § 561.—Smitti  v. 
Roth Cadillac Co., 21 A.2d 127, 145 Pa. 
Super. 292. 

§ 1000 


La.App. In workmen’s compensation 
case, whether claimant sustained an ac- 
cident in the course of his employ- 


whether 


on co: issued to city 
trial court erred in directing jury to 
return a verdict for plaintiffs, where 
the testimony was inconclusive on the 
issues of the death of employee from 
accidental injuries and whether the 
death occurred in the course of employ- 
ment.—Great American Indemnity Co. 
v. Blakey, 151 S.W.2d 318, error dis- 
missed, judgment correct. 

In action to recover for death of city 
employee from insurer on compensa- 
tion policy issued to city, evidence re- 
quired submission to jury of issues 
whether death of employee was the 
result of accidental injuries and wheth- 
er the injuries were sustained in the 
~eourse of the employment. Vernon’s 
Ann.Civ.St. art. 8306 et seg.—Great 
American Indemnity Co. v. Blakey, 151 
S.W.2d 318, error dismissed, judgment 


eorrect. 
: § 1002 - 

La.App. In workmen’s compensation 
ease, whether claimant sustained an ac- 
cident in the course of his employ- 
ment causing injury was a question of 
fact.—Vallery v. Helis, 199 So. 199. 

La.App. In compensation proceeding, 
whether claimant sustained injuries 
while performing services for which he 
was employed and whether he was dis- 
abled as a result of such injuries were 
“qnestions of fact’. Act No. 20 of 
1914 as amended.—Long v. Louisiana 
Highway Commission, 2 So.2d 683. 

Okl. Where the nature of compen- 
sation claimant’s injury is such as to 
require the testimony of skilled and 
professional men to determine the cause 
thereof, and such testimony, when pro- 
duced, is conflicting on the issue, a 
fact question is presented for deter- 
mination of the Industrial Commission. 
85 Okl.St.Ann. § 1 et seq.—Oklahoma 
Ry. Co. v. Voss, 105 P.2d 218. 

1004 


Ill. The issue whether deceased re- 
eeived injuries which arose out of and 
in the course of his employment be- 
comes a matter of Jaw where the facts 
are stipulated or not in dispute.—Scott 
v. Industrial Commission, 29 N.W.2d 93. 
374-T11.7225. 

La.App. In workmen’s compensation 
ease, whether claimant sustained an ac- 
cident in the course of his employment 
causing injury was a question of fact.— 
Vallery v. Helis, 199 So. 199. 

La.App. In compensation proceeding, 
claimant sustained injuries 
while performing services for which he 
was employed and whether he was 
disabled as a result of such injuries 
were “questions of fact’. Act No. 20 
of 1914 as amended.—Long v. Louisiana 
Highway Commission, 2 So.2d 683. 

N.Y. The Industrial Board in com- 
pensation proceeding was not bound as 
a matter of law to accept testimony 
of salesman of service station equip- 
ment, and of a prospective customer, 
that automobile accident at midnight, 
in which salesman was injured, oc- 
curred while salesman was on his way 
home after having driven prospective 
customer around city during evening 
in search of a location for an automo- 
bile service station, and decision of 
Industrial Board rejecting claim was 
final, unless even without challenged 
testimony claimant conclusively estab- 
lished his right to an award.—Daus v. 
Gunderman & Sons, 28 N.B.2d 914, 283 
N.Y. 459, reversing 14 N.Y.S8.2d 641, 
257 App.Div. 1094, appeal denied 15 
N.Y.S.2d 719, 258 App.Div. 820. 

N.Y.App.Div. Where workmen’s com- 
pensation is claimed for accidental 
death and facts are not in controversy, 
the issue whether decedent received in- 
juries which arose out of and in the 
course of his employment becomes a 
“question of law.’—Christiansen v. Hill 
Reproduction Co., 29 N.Y.S.2d 24, 262 
App.Div. 379. 

Pa.Super. Whether facts establish 
that place where employee is injured is 
a part of premises of employer is a 
“question of law’. 77 P.S. § 1 et seq. 
—Strunk y. E. D. Huffman & Sons, 19 
A.2d 539, 144 Pa.Super. 429. 


from insurer. 


death of city en yee 
on compensation policy issued 
trial court erred in directing jury to 


return a verdict for plaintiffs, where 


the testimony was inconclusive on the 
issues of the death of employee from 
accidental injuries and whether the 
death occurred in the course of em- 
ployment.—Great American Indemnity 
Co. v. Blakey, 151 S.W.2d 318, error 
dismissed, judgment correct. 

In action to recover for death of city 
employee from insurer on compensa- 
tion policy issued to city, evidence re- 
quired submission to jury of issues 
whether death of employee was the 
result of accidental injuries and wheth- 
er the injuries were sustained in the 
course of the employment. Vernon’s 
Ann.Civ.St. art. 8806 et seq.—Great 
American Indemnity Co. v. Blakey, 151 
S.W.2d 318, error dismissed, judgment 
correct. 

011 


gil 

S.C. Whether an employee’s injury 
was occasioned by his intoxication or 
willful intention to injure himself, so 
as to bar recovery of compensation, 
was a “question of fact’? for Industrial 
Commission to decide. Act July 17, 
1935, 39 St. at Large, p. 1239, § 13.— 
Reeves v. Carolina Foundry & Machine 
Works, 9 S.H.2d 919, 194 S.C. 408. 

§ 1015 

Cal.App. The determination of wheth- 
er compensation claimant’s injury is 
‘permanent” is question of fact to be 
ascertained from the evidence.—Wold 
v. Industrial Accident Commission, 109 
P.2d 398. 

Mich. The date of disablement of an 
employee from an occupational disease 
is a fact to be determined by the De- 
partment of Labor and _ Industry. 
Comp.Laws Supp.1940, § 8485-1 et 
seq, and § 8485-7.—Smith v. Wilson 
Foundry & Machine Co., 296 N.W. 654. 
296 Mich. 484. 

Pa.Com.Pl. Where there is conflict- 
ing and contradictory testimony as to 
whether the claimant has suffered a to- 
tal disability, the reconciliation is for 
the factfinders.—Dermo y. Pine Hill 
Coal Co., 7 Sch.Reg. 178. 

§ 1023 

Mo.App. The question as to when 
it became reasonably discoverable that 
employee had sustained a compensable 
injury was a ‘question of fact’’ to be 
determined by workmen’s compensation 
commission. Rey.St.1939, § 3727, Mo. 
St.Ann. § 3337, p. 8269.—Lutman v. 
onerican Shoe Mach. Co., 151 S.W.2d 


Okl. Whether an employee’s failure 
to give statutory notice of injury re- 
sults in prejudice to the employer, is 
a fact question for determination of 
the State Industrial Commission in ad- 
ministering relief under the Compen- 
sation Act. 85 Okl.St.Ann. § 1 et seq. 
—Oklahoma Natural Gas Co. v. White, 
105 P.2d 225. 


§ 1030 
Mass. If the parties are subject to 
Workmen’s Compensation Law, all 


their rights arising thereunder are to 
be settled by agencies there provid- 
ed and not as in actions at common 
law, and such principle is applicable to 
right of trial by jury. G.L.(Ter.Hd) e. 
152, § 1 et seq.; Const. pt. 1, art. 15.— 
A a ioe of the Justices, 34 N.E. 


§ 1034 

Cal.App. The Industrial Accident 
Commission is authorized to refer mat- 
ters arising out of same workmen’s 
compensation proceeding to different 
referees. St.1937, p. 298, § 5310.—O’- 
Hare y. Industrial Accident Commis- 
SLO, ide dese e915. 

Iowa. Refusal of district court to 
set uside decision and award of indus- 
trial commissioner in favor of claimant 
aud remand case for proceedings before 
an arbitration committee did not de- 
prive employer of a substantial right, 
where it appeared that employer was 
given every reasonable opportunity to 
present its defense and took full ad- 
vantage thereof, and that employer had 
received everything it had asked for, ex- 
cept an arbitration hearing before three 


recover arbitrato 
insurer 
d to city 


constitutional. Gen.Code, §§ 26, 
44a,—State ex rel. Gabbard y. In 
trial Commission, 34 N.E.2 8 
Ohio St. 333. nd Rp 
Pa.Super. A compensation ¢ 
regardless of the evidence agains ( 
has right to an impartial refe ; 
judge the facts, and, if referee has a 
interest in the outcome he is dis 
fied, his award will be set aside 
claim will be heard de novo 
impartial _referee.—Vetrulli _v. 
Concrete Corporation, 18 A. 
A compensation referee is n 
ed to appoint as an expert | OS 
general views on the particula: ype | 
disability are unknown to the r e 
but it is sufficient to select an | 
who. is impartial and competent. 
rulli v. Wallin Concrete Corpor: 
18 A.2d 535. > Me j 
Pa.Com.Pl. The board may 
question of fact arising under 
tition, including a petition for co1 f 
mutation heard by it, to a refere to 
hear evidence and report to the bo de 
the testimony taken before him or such 
testimony and findings of fact t ; 
as the board may order. The board ma: 
refer any question of fact arisin t 
of any petition assigned to a referee, 
any other referee to hear evidence, an 
report the testimony so taken thereo 
to the original referee.—Craft v. G 
eral Hlectric Co., 23 Brie 257. vas ge 
Utah. The Industrial Commission 
has the authority to delegate to 
uty designated as -a referee the 
to take testimony in support 
against application for compen 
and the power to take testimo 
ries with it authority. to ad: 
oaths.—Pecharich v. In 
§ 1035 i 


mission, 107 P.2d 167. 
The function of the 
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ition, 


equity proceeding or trial exa : 
for an administrative body, and the 
referee is the “agent” of the Work 
men’s Compensation Board, and re 

eree’s findings and conelusions if ap 

pealed from may be rejected, changed — 
or adopted by the board.—Morgan vy, 
Sanderson & Porter, 21 A.2d 475. 


§ 1036 
C.C.A.N.J. To support an award 
compensation under the lLongshor 
men’s Compensation Act, it was neces 
sary for deputy commissioner to find 
that employee’s injury occurred upon 
navigable waters in the course of h 
employment and that it arose out of 
his employment. Longshoremen’s and — 
Harbor Workers’ Compensation Act, § 
2(2), 33 U.S.C.A. § 902(2),—Lowe vy. 
cous R. Co. of New Jersey, 113 F.2d — 


x 
Pa.Super. The fact that the Com- 3 

pensation Act requires that payment of 

compensation shall be made during the 

period of an employee’s. disability es- 

tablishes the necessity of such a find- 

ing as the basis for an award, the 

amount of which is to be determined 

in accordance with the extent to which 

it refiects itself in a loss of earning z 

power. 77 § 512.—Rennard. v. 

Rouseville Cooperage Co., 15 A.2d 48, 

141 Pa.Super. 286. = 

1037 


Idaho. Where a compensation claim- | 
ant failed to. submit evidence to. estab- 


\ 
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lish amount of compensation to which 
he was entitled and there was no ques- 
tion but that he was entitled to com- 
pensation, compensation board was re- 
quired to call attention to such failure 
and to see that whatever evidence was 
available to establish such fact was 


grant or deny requested rulings of 
aw, conditioned upon the finding of 
articular facts warranted by the evi- 
ence, is a question governed by no 
tute and no general principle of 
w, but is to be determined by spirit 
Compensation Act and requirements 
f justice and practical convenience. 
 GL.(Ter.Ed.) c. 152, § 1 et seq.—Bele- 
meee Case, 31 N.E.2d 4, 307 Mass. 
oo Bee 
A party does not have the right to 
require Industrial Accident Board in 
compensation case to. grant or deny 
requested rulings of law conditioned 
upon finding of particular facts war- 
anted by the evidence, since such a 
yractice would not be ‘‘simple’’ within 
- the Compensation Act providing that 
process and procedure shall be as 
simple and summary as reasonably may 
be, \G.L.(Ter.Ed.) c.. 152, 5.—Bele- 
wgarian’s Case, 31 N.H.2d 4, 307 Mass. 


557. 

Mich. If medical commission ap- 
pointed by Department of Labor and 
Industry, or a member thereof, de- 
_ termines that employee is suffering 

_ from an occupational disease the De- 
- partment must make a determination as 
to date of such disablement and may 
refer matter to a deputy labor commis- 
sioner for such purpose. Comp.Laws 
 Supp.1940, § 8485-1 et seq, and § 
i 8485-7.—Smith y. Wilson Foundry & 
- Machine Co., 296 N.W. 654, 296 Mich. 
484, 

Mich, A finding by Department of 

Labor and Industry that occupational 
disease of carbon monoxide poisoning 
- eontributed to employee’s death from 
pulmonary edema, caused by eardiac 
failure, imposed duty on department to 
determine proportion which such dis- 
ease, as causative factor, bore to all 
eauses of death and to proportion com- 
pensation as provided in Workmen’s 
‘Compensation Act, Pub.Acts 1937, No. 
Glwebart 4s 2, subd. 22, and, § 3.— 
Kail v. Field Pontiac-Cadillae Co., 296 
N.W. 717, 296 Mich. 658. . 

Ohio. The statute requiring Indus- 
trial Commission to definitely and spe- 
cifically pass on every issue raised in 
claim necessary for a complete deci- 
# sion thereon imposes a “mandatory” 
os duty on commission. Gen.Code, § 1465- 

90.—State ex rel. Smith v. Industrial 
Commission, 82 N.H.2d 887, 138 Ohio 


Sis “ANE 

. § 1038 

Neb. Where district court’s judg- 

t ment awarding compensation benefits 
merely found that claimant was tempo- 

rarily totally disabled and should re- 

+ ceive certain compensation and there 

; was no finding of an accident suffered 
by claimant arising out of and in 
course of employment or that any dis- 
ability that claimant might have was 
a result thereof, and there was no evi- 
dence in record that claimant was tem- 
porarily totally disabled when case 
was tried in district court, judgment 
could not be sustained, especially where 
evidence upon which it was based was 
conflicting. Comp.St.1929, § 48-101 et 
seq.—Jurgensen v. Rogers, 296 N.W. 
841. 

An award of compensation benefits 

which is not based upon findings of 
fact showing it to be within provisions 


Ter et RRO eo eee 
WORKMEN'S COMPENSATIO 


of workmen’s compensation law is to- 


tally defective where it appears that 


evidence upon which it is purportedly | 


based is directly conflicting. omp.St. 
1929, §. 48-101 et seq.—Jurgensen v. 
Rogers, 296 N.W. 341. 

Pa.Super. If an accidental injury is 
found to have been sustained by com- 
pensation claimant, 
authorities should state what consti- 
tuted the accident in order that the 
Superior Court might determine wheth- 
er the finding is supported by substan- 
tial and competent evidence.—Query vy. 
Allegheny Pittsburgh Coal Co., 15 A.2d 
564, 141 ar ee ¢ 


Pa.Super. The conclusion of referee 
that claimant, as result of his indus- 
trial injury, suffered industrial loss of 
use of leg, was a “conclusion of fact’’. 


—Bele v. Pittsburgh Terminal Coal 
Corporation, 21 A.2d 450. 
§ 1045 


App.D.C. Finding by deputy com- 
missioner in proceeding under Long- 
sloremen’s Compensation Act that the 
employment was responsible for fatal 
assault on employee was equivalent to 
a finding that the injury was ‘caused 
by the willful act of a third person 
directed against an employee because 
of his employment” within provision 
of act making such injury compensable. 
Longshoremen’s and Harbor Workers’ 
Compensation Act § 2(2), 33 U.S.C.A. § 
902:(2) 3- D-€:Code 1929, T..1955§, 11, 
33 U.S.C.A. § 901 et seq.—Penker Const. 
Co. v. Cardillo, 118 F.2d 14. 

Idaho. The Industrial Accident 
Board’s finding that brain stroke, 
which caused employee’s death, was 
result of his NMfting and straining on 
drill stuck in hole and “personal injury 
by accident”, Wy AENAR ED award of 
compensation for his eath under 
Workmen’s Compensation Act as 
against contention that board failed to 
find that injury was caused by acci- 
dent. Code 1932, § 43-901 et seq.— 
Pinson vy. Minidoka Highway Dist., 106 
P.2d 1020. F 

Ind.App. Where finding of Industrial 
Board in compensation case recited 
that board found that deceased, while 
in defendant’s employ at an average 
weekly wage of $11.06, suffered an in- 
jury as result of an accident arising 
out of and in course of deceased’s em- 
ployment, and that accident resulted 
in a cerebral hemorrhage brought about 
by excitement, the finding satisfied re- 
quirements of a legal finding as basis 
of an award for deceased’s death. 
Burns’ Ann.St. § 40-1201 et seq.— 
earaon Co. v. McDermid, 31 N.£.2d 

Ky. Findings of referee and Work- 
men’s Compensation Board that de- 
ceased employee died from a diseased 
heart condition which had no connec- 
tion with his employment, that his 
death was caused by acute dilation of 
the heart, resulting from disease and 
not traumatic injury, and that his 
death did not result from an accidental 
injury or accident arising out of and 
in course of employment, were sufii- 
cient to exclude contributing effect, if 
any, that labor performed by employee 
before his death may have had in pro- 
ducing his death. Ky.St. § 4880 et 
seq.—Fannin v. American Rolling Mill 
Co., 144 S.W.2d 228, 284 Ky. 188. 


N.M. Findings that employee was 
furnished by his employer with an old 
defective truck that emitted excessive 
gases and fumes more than any other 
truck on the job, that he breathed them 
while operating truck, and that the 
effect was to precipitate the activity of 
pnoeumococcie germs resulting in pneu- 
monia, showed that employee was sub- 
jected to unusual and extraordinary 
conditions and hazards and that they 
were the “proximate cause” of his at- 
tack of pneumonia, and hence pneu- 
monia was _a compensable “injury by 
accident.’”’ Laws 1937, ¢. 92, §§ 1, 4.— 
Stevenson vy. Lee Moor Contracting Co., 
115 P.2d 342, 45 N.M. 354. 

Pa.Super. Finding that disability of 
employee who was afflicted with osteo- 
arthritis might have been somewhat 
hastened, but not caused, by shoveling 
left-handed for a period of two to three 


CTS SE in 


the compensation — 


q pitt ic 


hours in a small and 


Dp ee 
while loading mine cars, would not jus-— 
tify an award of compensation for total — 


disability. 77 P.S. 411.—Ferraro vy. 

Pittsburgh Terminal Coal Corporation, 

15 A.2d 559, 142 Pa.Super. 22. 
§ 1053 

Ohio App. A finding by the Indus- 
trial Commission that a compensation 
claimant is not a dependent is a juris- 
dictional question.—Garner v. B. F. 
Goodrich Rubber Co., 28 N.H.2d 652, 
64 Ohio App. 300, modified 26 N.E.2d 
203, 186 Ohio St. 397. 

Okl. Where butcher employed by 
meat packing company was injured 
while sharpening a knife by ignition 
and explosion of a chemical with which 
he had been experimenting for treat- 
ment of meat allegedly with company’s 
consent, there was no willful violation 
of any prescribed rule so as _ to bar 
compensation award, and Industrial 
Commission’s general finding that 
butcher was injured while in the em- 
ployment was therefore sufficient to 
sustain award without any _ specific 
finding as to company’s consent to or 
prohibition against the experiments. 
85 OkI.St.Ann. § 11.—Brooks Packing 
Co. v. Reed, 104 P.2d 559. 

Pa.Super. Neither the referee in a 
workmen’s compensation case nor the 
Workmen’s Compensation Board is re- 
quired to state that all the testimony 
in the case has been read, since, like 
judges of courts of law, the referees 
and boards are presumed to perform 
the innumerable duties of their office 
without a needlessly repetitious state- 
ment to that effect in every opinion 
filed.—Morgan v. Sanderson & Porter, 
21 A.2d 475. 

§ 1054 


S.C. In proceeding for compensation 
for hernia reviewing court was not re- 
quired to disregard a finding of fact 
set forth in conclusions of law but not 
set forth under findings of fact of in- 
dustrial commission since the proceed- 
ings before the commission are sum- 
mary and may be informal. Act July 
17, 1935, 39 St. at Large, p. 1231, § 
2(r), p. 1257.—Henderson v. Granite- 
ville Co., 15 S.E.2d 637, 197 S.C. 420. 

§ 1059 ; 


Pa.Super. In proceeding under 
Workmen’s Compensation Act, fact 
findings by referee and Workmen’s 
Compensation Board should be suffi- 
ciently definite to enable reviewing 
court properly to perform its duties to 
determine law questions as to whether 
such findings were supported by com- 
petent evidence and law was properly 
applied. 77 P.S. § 1 et seq.—Icenhour 
v. Freedom Oil Works Co., 20 A.2d 
817, 145 Pa.Super. 168. 

In proceeding to recover compensa- 
tion for employee’s death, Workmen’s 
Compensation Board’s fact findings that 
claimant and deceased were legally 
married, but had been living separate 
and apart, during which time claimant 
supported herself and was not depend- 
ent on deceased for any support, and 
that deceased contributed to claimant 
approximately $3 per week, which was 
not for her support by reason of de- 
pendency, from date of their marriage 
to that of deceased’s death, were suffi- 
ciently definite to enable Common Pleas 
Court properly to determine law ques- 
tions whether such findings were sup- 
ported by competent evidence and 
whether law was properly applied on 
appeal from board’s order dismissing 


claimant’s petition and were not fatal-— 


ly conflicting. 77 P.S. § 1 et seq.— 
Icenhour y. Freedom Oil Works Co., 20 
A.2d 817, 145 Pa.Super. 168, 


§ 1064 

Pa.Super. In proceeding to recover 
compensation for employee’s death, 
Workmen’s Compensation Board’s fact 
findings that claimant and deceased 
were legally married, but had been liy- 
ing separate and apart, during which 
time claimant supported herself and 
was not dependent on deceased for any 
support, and that deceased contributed 
to claimant approximately $3 per week, 
which was not for her support by rea- 
son of dependency, from date of their 
marriage to that of deceased’s death, 
were sufliciently definite to enable Com- 


> 


_ fatally conflicting. 


on appeal fr 
ing claimant’s petition and were not 
TERISS sel et Gy ag 
Icenhour v. Freedom Oil Works Co., 
20 A.2d 817, 145 Pa.Super. 168. 
1068 


Oki. The finding and order of the 
State Industrial Commission must be 
construed together and as a whole.— 
Southern Kansas Stage Lines Co. v. 
Kemp, 109 P.2d 830. 


§ 1069 

Mich, An award for partial disabili- 
ty was not invalidated by failure to 
make specific finding of exact amount of 
impairment of earning capacity, where 
it was a fair inference that commission 
found that at time of hearing employee 

~ did not have an earning capacity in ex- 
eess of amount authorizing award of 
maximum compensation for partial dis- 
ability. Comp.Laws 1929, §§ 8426, 
8427(e).—Donahoe v. Ford Motor Co., 
295 N.W. 211, 295 Mich. 422. 

Mo.App. Where compensation would 
have been barred by limitation if em- 
ployer had not furnished medical aid 
within six months before filing of 
claim, as to which testimony was con- 
flicting, express finding by commission 
that claim was timely filed implied 
finding of truth of employee's testi- 
mony that he received such medical 
aid. Rev.St.1939, § 3727; Mo.St.Ann. 
§ 3337, p. 8269.—Mussler v. American 
Car & Foundry Co., 149 S.W.2d 429. 

A mere general finding of compensa- 
tion commission, such as finding of 
timeliness of filing of employee’s claim, 


necessarily implies finding of every 
fact essential to support the general 
finding. Rev.St.1939, § 3727; Mo.St. 


Ann. § 3337, p. 8269.—Mussler v. Amer- 
an ar & Foundry Co., 149 S.W.2d 


8 107 

Colo. Where Industrial Commission’s 
conclusion that persons claiming com- 
pensation for employee’s death were 
partially dependent on decedent was 
reasonable inference from evidence, dis- 
trict court’s judgment setting aside 
commission’s award of compensation 
and dismissing claim because of ab- 
sence of detailed findings of facts con- 
stituting partial dependency by the 
commission was erroneous. ’35 C.S.A. 
ec. 97, §§ 335, 382.—Industrial Commis- 
sion vy. Calumet Fuel Co., 114 P.2d 297. 

Mass. Where Industrial Accident 
Board purported to deal with requests 
for findings of fact as well as requests 
for rulings of law, and denied all re- 
quests for findings of fact, although it 
was not bound to consider them, and 
denied three out of seven requests for 
rulings of law and asserted that other 
four were inapplicable, board intended 
to pass upon material propositions of 
law and facts presented by the re- 


quests. G.L.(Ter.Ed.) ec. 152, § 5.— 
Belezarian’s Case, 31 N.H.2d -4, 307 
Mass. 557. 


The Industria] Accident Board’s de- 
nial of requested finding that bad 
condition of laster of shoes was ac- 
celerated by the unusual strain and 
exertion in performance of his work 
as a laster amounted to a finding that 
there was no strain that had causal 
relation to disability, and hence de- 
stroyed the basis of requested ruling 
of law that if employee as result of 
continued use of his hands and wrists 
suffered a series of strains to his hands 
and wrists, no one of which separate- 
ly was sufficient to incapacitate him 
put the accumulative effect of all such 
strains was such that he was incapaci- 
tated, he sustained a personal injury 
within Compensation Act. G.L.(Ter, 
Wd.) ¢. 152, §§ 5, 26.—Belezarian’s Case, 
31 N.H.2d 4, 307 Mass. 557. 


§ 1071 

Ohio App. In determining whether 
Industrial Commission exercised juris- 
diction or refused to exercise jurisdic- 
tion as to internal injuries of claim- 
ant, the substance of what commission 
did, and not commission’s assertion 
that it had jurisdiction, was control- 


ken - judg 
I common pleas to whic : 
peal was taken from order of commis- 
sion.—Patterson v. Industrial Commis- 


sion of Ohio, 34 N.H.2d 243, 67 Ohio 
App. 289. 


§ 1073 

N.J.Dept.Labor. Where emplover 
admitted liability to claimant foi loss 
of finger, award was entered in fever 
of the claimant against employer and 
insurance carrier, notwithstanding that 
there was a judgment for support en- 
tered in the Domestic Relations Court 
of New York City, which court had 
issued a warrant authorizing seizure 
of claimant’s right to an award of com- 
pensation payable’ by insurance car- 
rier domiciled in New York, since rec- 
ognition to be given warrant of seizure 
rested with court wherein judgment 
was filed and deputy commissioner was 
not required to determine effect of the 
judgment. N.J.S.A. 34:15-29, 34°15-57%, 
34:15-58, 34:15-66.1; U.S.C.A.Const. 
art. 4, § 1—Flynn v. J. B. ITerce 
ES a 21 A.2d 211, 19 N.J.Mise. 

Okl. The finding and order of the 
State Industrial Commission must be 
construed together and as a whole.— 
Southern Kansas Stage Lines Co. y. 
Kemp, 109 P.2d 830. 


8 1074 
N.J.Dept.Labor. In compensation pro- 
ceeding against city as employer 


wherein city’s representative consented 
to certain stipulations and waived cer- 
tain legal defects, judgment entered 
pursuant to such consent and waiver 
was not a “settlement” so as to pre- 
clude reopening the award.—Davis v. 
City of Newark, 17 A.2d 305, 19 N.J. 


Mise. 85 
8 1077 

Iowa. In compensation proceeding, 
Industrial Commissioner did not err 
in entering judgment against individual 
as well as against a named comnvany, 
where individual admitted that he was 
the sole owner of the company, and 
trade-name under which he operated 
was filed in county recorder’s office. 
Code 1939, § 1361 et seq.—Eveland v. 
Newell Const. & Mach. Co., 298 N.W. 
883, 230 Iowa 644. 

§ 1080 

D.C.N.J. In Louisiana, a judgment 
under the Hmployers’ Liability Act for 
weekly payments for injury causing 
death within a year after the accident 
until death or remarriage is erroneous, 
the proper judgment being for death 
benefits for the full period of 300 
weeks, and the fact that marriage or 
death of beneficiary will forfeit future 
benefits is immaterial. Acts La. No. 
242 of 1928. pp. 358, 360, § 8, subd. 2 
and par. (F).—Franzen v. BH. J. Du 
Pont De Nemours & Co., 36 F.Supp. 
875. 

Mich. Apparent discrepancy between 
statement in opinion of the depart- 
ment that compensation claimant was 
entitled to compensation for total dis- 
ability, and award decreeing compen- 
sation for partial disability, was not 
error where there was no difference in 
amount of compensation as set forth 
in the opinion and the award. Comp. 
Laws 1929, §§ 8425, 8426—Murray v. 


Ford Motor Co., 296 N.W. 284, 296 
Mich. 348. 
§ 1084 
Pa.Super. Where testimony shows 


that compensation claimant is entitled 
to relief under any section of Work- 
men’s Compensation Act, his petition, 
erroneously filed under another section, 
may be considered and disposed of as 
if filed under applicable _section— 
Koreen v. Union Collieries Co., 14 A. 
2d 845, 141 Pa.Super. 70. 
§ 10387 


D.C.Tex. A seaman who knew the 
facts regarding his physical condition 
but did not inform deputy commission- 
er thereof, was not entitled to modifi- 
cation of initial award on ground that 
it was the result of a “mistake in a 
determination, of fact” by the Commis- 
sioner, within provision of Longshore- 
men’s Compensation Act permitting 
modification for such reason. Long- 
shoremen’s and Harbor Workers’ Com- 


an ap-— 


e 

nan din, 
commission need not review record, bu 
if commission disregards referee’s 
ings and recommendations and n 
different findings and award or sub 
quent referee modifies prior re 
findings and award, the commiss 
subsequent referee must first re) 
evidence.—Bethlehem Steel Co. v. Ind 
uy Accident Commission, 108 — 


Wash. The Department of — 
and Industries has right to withdr 
an order made and entered by it bef 
time for appeal hag expired,- By 
correct any order to actually ‘con 
to record, and such action will not 
reversed unless arbitrary and ca 
cious. Rem.Rev.Stat. §§ 7679, 76 
Sumerlin vy. Department of Lab é 
Industries, 111 P.2d 603. — 


§ 1089 fi 
N.J.Dept.Labor. The Compe 
Bureau has jurisdiction over its 
judgments, so as to authorize se 
aside determination and order awar 
ing compensation. N.J.S.A. 34: f 
Davis v. City of Newark, 17 A.2¢ 
19 N.J.Mise. 85. t 
Where order of Compensation 
reau, that money paid by city u 
award for compensation of aged an 
illiterate employee be paid over 
partment of Labor officials for 
tribution, was not complied wit 
claimant’s attorney retained b 
the money paid, city’s action in pr 
curing return of such moneys w 
necessary, and was not ground 
reinstating award against city w 
had been set aside. N.J.S.A. 34:15 
—Davis v. City of Newark, 
305, 19 N.J.Mise. 85. “Tan 
N.Y.App.Div. In the interests of. 
tice, State Industrial Board had ju: 
diction to reopen and set aside 
decision disallowing clai 
make an award in favor of em 
Workmen’s Compensation Law, § 
Krevac y. 310 Bast Fifty-Fifth St. 24 
N.Y.S.2d 778, 261 App.Div. 860. 
Wash. The Department of La 
and Industries has right to with 
an order made and entered by 
fore time for appeal has expired, o 
correct any order to actually conf 
to record, and such action will not 
reversed unless arbitrary and capr 
cious. Rem.Rev.Stat. §§ 7679, 7697. 
Sumerlin v. Department of Labor ai 
Industries, 111 P.2d 603. — pS 
§ 1090 4 
Conn. The compensation commission- 
er had no authority to reopen an award 
made in a contested hearing in fa 
of deceased employee’s parents on 
ground that the employer had liqui 
dated its assets and had no employe 
and that the real employer was a t. 
party, where parents were not baapestn 
able with negligence and all facts rel 7 
tive to employment were within knowl 
edge of employer and its insurer and 
were not within parents’ 
Gen.St.1930, § 5240.—Wootteon v. Na- 
tional Hatters, 18 A.2d 371. ‘- 
Ind.App. Applications for a change 


ioe 


in compensation award on account of — 
mistake should be scrutinized closely 


and cautiously granted, and a proceed- — 
ing after award has been made should 
not be reopened for the purpose of al- 
lowing a party to make a new €ase. 
Burns’ Ann.St.1933, § 40-1410.—BH, J. 
Albrecht Co. v. Michaw, 29 N.H.2d 334. 
Wash. Where joint board entered 
order that final order “be withdrawn 
and an opportunity afforded’ petitioner 
of further testimony as requested’, on 
ground that oral request by  claim- 
ant’s attorney for further continuance 
was received before submission of the 
case but overlooked, such order was 
not a grant of “rehearing” within terms 
of compensation act but a mere with- 
drawal of order and further continu- 
ance of original hearing, and was 
proper. Bem.Rev.Stat. § 7697.—Sumer- 


ird ot 


knowledge. — 


i 


$1091 


lin v. Department of Labor and Indus- 


tries, 111 P.2d 603. 
§ 1091 

Ind.App. Where employee had al- 
legedly been deceived and induced to 
stipulate that contractor had complied 
with the compensation statutes and had 
received from Industrial Board a cer- 
tificate to the effect that subcontractor 
by whom employee was employed had 

complied with the statutes, proper pro- 

cedure to correct award was by peti- 
tion by the employee to set aside the 

award because of mistake. Burns’ Ann. 
 —-*$t.1933, §§ 40-1205, 40-1410, 40-1601, 
40-1602.—H. J. Albrecht Co. v. Michaw, 
29 N.H.2d 334. 
Where parties to compensation pro- 
ceeding knew that subcontractor was 
insured by insurance carrier who re- 
quested Industrial Board to furnish to 
- principal contractor certificate showing 
that subcontractor had met require- 
ments of compensation statutes and cer- 
tificate reciting that it was issued in 
compliance with request of insurer was 
issued to principal contractor, certifi- 
- eate stub, showing that certificate was 
issued to person other than principal 
eontsactor, was not sufficient evidence 
of “mistake” to authorize setting aside 
_ award absolving principal contractor 
_ from liability for compensation to sub- 
econtractor’s employee and imposing li- 
ability on principal for failure to pro- 
ire certificate. Burns’ Ann.St.1933, §§ 
40-1205, 40-1214, 40-1601, 40-1602.— 
_E, J. Albrecht Co. v. Michaw, 29 N.B. 
2ds334." 

§ 1092 


 Cal.App. A petition to reopen a com- 
pensation proceeding presented only 
question whether proceeding should be 
reopened and did not involve a com- 
plete retrial of the case. St.1937, p. 
*302; §'5900; p. 308, § 5906; p. 301, §§ 
5803-5805.—Clendaniel v. Industrial Ac- 
cident Commission, 104 P.2d 555, deny- 
ing rehearing 103 P.2d 993. 
N.J.Dept.Labor. No notice to com- 
pensation claimant or his attorney was 
_ necessary before issuing order setting 
aside determination and order award- 
ing compensation. N.J.S.A. 34:15-58.— 
‘Davis vy. City of Newark, 17 A.2d 305, 
19 N.J.Mise. 85. 


63 
that order that moneys be turned over 
to official of Department of Labor for 
distribution was not complied with, city 
as employer had a meritorious defense, 
_ public funds were involved, and there 
had been fraud on claimant, city and 
 eourt. N.J.S.A. 34:15-58.—Davis v. City 
of Newark, 17 A.2d 305, 19 N.J.Mise. 
eS Han. 


ze § 1097 : 
Mich. If employee by false testimony 
obtained a compensation award to 
which he was not in fact entitled, em- 
ployer’s remedy, if any, was in equity. 
_—Atherton v, Fawcett, 293 N.W. 708, 
294 Mich. 436. 
} ' § 1100 


— —-« Cai.App. In action against contrac- 
tor and its agent by subcontractor’s 
employee for personal injuries, wherein 
insurance carrier of subcontractor in- 
= teryened, and wherein subcontractor’s 
employee had introduced parts of 
award of Industrial Accident Commis- 
sion in proceeding involving the same 
injuries, trial court properly sustained 
objection of subcontractor’s insurance 
carrier to the balance of the award 
when offered by defendants, as against 
eontention that entire award was “res 
judicata”’ and hence admissible, where 
the Industrial Accident Commission 
had no jurisdiction.—Martin, Continen- 
tal Casualty Co., Interyener, v. Clin- 
ton Const. Co., 105 P.2d 1029, rehear- 
ing denied 106 P.2d 629. 


Mich. The adjudication of depart- 
ment of labor and industry controls 
in an issue between what employee 


claims in his petition for compensation 
and the finding of the department.— 
Zelinckas vy. Ford Motor Co., 293 N.W. 
732, 294 Mich. 494. 

N.J. Peremptory policy of Work- 
men’s Compensation Act is to render 
inconclusive adjudications not based 
upon the merits, N.J.S.A, 34:15-7 et 
seq.—Stroebel v. Jefferson Trucking & 


Rigging Co., 15 A.2d 805, 1 


COMPENSATIO 
25 N.J.L. 
te affirming 11 A.2d 297, 124 N.J.L. 

N.J. Under provision of Workmen’s 
Compensation Act that claim will be 
considered abandoned and petition for 
compensation dismissed, unless cause is 
moved for hearing within a month after 
service of notice of motion to dismiss 
for want of prosecution, the anticipated 
official act is dismissal of petition, not 
as adverse adjudication of claim es- 
topping plaintiff to bring further suit, 
but on belief that claim has been aban- 
doned. N.J.S.A. 34 :15-54.—Sack v. 
Ocean. City,-17 A.2d 172,,125 N.J.L. 
As affirming 14 A.2d 517, 125 N.J.L. 
13 


The Workmen’s Compensation Bureau 
properly denied motion to dismiss peti- 
tion for compensation under Workmen’s 
Compensation Act on ground that. pre- 
vious petition had been dismissed for 
failure of prosecution, where limitation 
period had not run when original peti- 
tion was dismissed or before filing or 
new petition. N.J.S.A. 34:15-7 et seq., 
34:15-51, 34:15-54.—Sack v. Ocean City, 
17 A.2d 172, 125 N.J.L..509, affirming 
14 A.2da 517, 125 N.J.L. 138. 

N.J.Sup. Under provision of Work- 
men’s Compensation Act that claim will 
be considered abandoned and petition 
for compensation dismissed, unless 
cause is moved for hearing within a 
month after service of notice of motion 
to dismiss for want of prosecution, the 
anticipated official act is dismissal of 
petition, not as adverse adjudication of 
claim estopping plaintiff to bring fur- 
ther suit, but on belief that claim has 
been abandoned. .N.J.S.A. 34:15-54.— 
Sack vy. Ocean City, 14 A.2d 517, 125 
N.J.L. 188, affirmed 17 A.2d 172, 125 
N.J.L. 509. 

The Workmen’s Compensation Bureau 
properly denied motion to dismiss peti- 
tion for compensation under Workmen’s 
Compensation Act on ground that pre- 
vious petition had been dismissed for 
failure of prosecution, where limitation 
period had not run when original peti- 
tion was dismissed or before filing of 
new petition. N.J.S.A. 34:15-7 et seq., 
34:15-51, 34:15-54.—Sack v. Ocean City, 
14 A.2d 517, 125 N.J.L. 138, affirmed 
17. A.2d 172, 125 N.FEL: 509. 


N.J.Sup. If action of a deputy com- 
missioner of compensation in recom- 
mending to commissioner of labor that 
an employee be accorded benefits under 
so-called 1 per cent. fund was a final 
judgment, such action was ‘res judica- 
ta” of issue raised in employee’s sub- 
sequent mandamus proceeding to en- 
force deputy’s determination as bind- 
ing on commissioner of labor where 
deputy’s action, if a final judgment, 
was vacated and employee’s petition 
dismissed as result of judgments by 
Supreme Court and Court of Errors 
and Appeals, since deputy’s action op- 
erated, in wirtue of such dismissal, as a 
final disposition of cause on the mer- 
its and doctrine of “estoppel by judg- 
ment” was operative. N.J.S.A. 34:15- 
94, 34:15-95.—Phillips vy. Albright, 16 
A.2d 200. 


S.C. A workmen’s compensation 
award made after hearing required by 
statute becomes effective as the award 
of the Industrial Commission, even 
though the hearing has been before a 
single commissioner, unless application 
is made for a review. Act July 17, 
1935, §§ 58-60, 39 St. at Large, pp. 
1259, 1260.—McDonald v. Palmetto 
Theaters, 11 §.H.2d 444. 
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Ga.App. Where there has been an 
award by a single commissioner under 
the Workmen’s Compensation Act, a 
failure to apply within seven days aft- 
er notice of such award for review 
thereof by entire board makes such 
award by single commissioners final. 
Code 1933, §§ 114-707, 114-708.—Amer- 
ican Mut. Liability Ins. Co. vy. Lind- 
sey, 11 S.H.2d 512. 

N.J.Sup. A finding and determina- 
tion in workmen’s compensation bu- 
reau is essentially a ‘final judgment” 
and may properly be pleaded as a 
basis for application of doctrine of ‘res 
judicata’, N.J.S.A. 34:15-7 et seq.— 


taubach 1 
2d 882, 1: 


es Servic 
J.L. 479. " ; 

Okl. A decision of the Indus 
Commission is final as to all fact ques 
tions relating to adn talc ee relief 
under the compensation act. 85 Okl. 
St.Ann. § 1 et seq.—Oklahoma Natural 
Gas Co. v. White, 105 P.2d 225. : 

Oki. The State Industrial Commis- 
sion’s adjudication of physical condi- 
tion of compensation claimant was final 
as to condition then existing, and the 


: 


in absence of an appeal therefrom.— 
Behling v. Fox Rig & Lumber Co., 105 
P.2d 53.2: 

Pa.Super. A compensation award en- 
tered by referee on claim petition is 
“final and conclusive’ in its applica- 
tion to period included up to date of 
award, when no appeal is taken there- 
from and when no petition for rehear- 
ing is filed, and if any mistake of fact 
or law is made in award, it can only 
be corrected by appeal or by petition 
for rehearing. 77 P.S. § 871.—Flowers 
v. Liggett & Myers -Tobacco Co., 20 
A.2d 856, 145 Pa.Super. 230. 

Pa.Com.Pl. An order of the Work- 
men’s Compensation Board, unless ap- 
pealed from, is final. After a change of 
personnel in the Board, the new mem- 
bers cannot substitute their findings of 
fact and conclusions of law for those 
of their predecessors.—Wheeler y. Na- 
tional Nayle Grip Co., 23 Erie 103. 

Tex.Civ.-App. An award of Industrial 
Accident Board finding that claimant 
sustained injury causing a hernia and 
requiring claimant to submit to an 
operation was not “a final award” 
board was bound to make a 
award” after operation and when re- 
sults were known. Vernon’s Ann.Ciy. 
St. arts. 8306-8309.—Western Casualty 
Co. v. DeLeon, 148 S.W.2d 446. 
ror dismissed, Judgment correct. 

Wash. In the absence of fraud or 
something of like nature which equity 
recognizes as sufficient to justify va- 
cation of judgment, the findings of the 
Department of Labor and Industries 
followed by judgment resting thereon 


and 


become final and conclusive, and review- ' 


able only by appeal.—State ex rel. 
Stone vy. Olinger, at P.2d 630. 
1 


§ 
_ Ga.App. The Industrial Board’s ad- 
judication that injured employee is en- 
titled to disability compensation under 
Workmen’s Compensation Act does not 
necessarily entitle such employee’s de- 
pendents to compensation thereunder 
for his subsequent death.—Smith y. Fi- 
delity & Casualty Co., 12 S.H.2d 366, 

63 Ga.App. 898. 
Mich. Where appeal from order of 


deputy commissioner denying concur- 


rent compensation for both a back in- 
jury and eye injury had been dis- 
missed, order was “res judicata” of 
right to concurrent compensation, and 
commission was precluded from there- 
after, on a second appeal, awarding 
compensation for back injury covering 
period for which claimant had received 


compensation for eye injury.—Drake v. 
Fuller Mfg. Co., 297 N.W. 228, 297 
Mich. 168. 

Mo. An Illinois court judgment that 


injury sustained by employee did not 
arise out of and in course of employ- 
ment within the Workmen’s Compensa- 
tion Act did not determine that em- 
ployee had a common-law action for the 
injuries. Smith-Hurd Stats.Ill. c. 48, §§ 
143, 148.—Mangiaracino v. Laclede Steel 
Co., 145 S.W.2d 388, certiorari denied 
61 S.Ct. 941. 

N.J.Sup. A judgment under the Com- 
pensation Act is “res judicata” of the 
nature and extent of compensation 
claimant’s disability then existent. N. 
J.S.A. 34:15-1 et seq.—Rotino v. J. P. 
Scanlon, Inc., 15 A.2d 336; Rotino v. 
J. P. Scanlon Inc., 15 A.2d 752, 125 N. 
Fs 22%. 

N.J.Sup, Where employee’s petition 
for benefits under so-called 1 per cent. 
fund was not filed within two years 
after date of last payment of compen- 
sation, if action of deputy commission- 
er of compensation in recommending 
to commissioner of labor that employee 
be accorded benefits under the fund, as 
such action was rectified in certiorari 


adjudication became final after 30 days, 


“final : 


=< 


Hr- 


_ Was yacat a final judgment, it 
was “res judicata’, in employee’s sub- 

sequent mandamus proceeding to en- 

force deputy’s determination as against 

commissioner of labor, of question 
whether employee’s rights were with- 
out limitation as to time of enforce- 
ment because of lack of compliance 
with statute directing filing of reports 
of industrial accidents. N.J.S.A. 
34:15-1 et seq., 34:15-94, 34:15-95, 
34:15-95.1, 34:15-96 et seq.—Phillips v. 
Albright, 16 A.2d 200. 

Okl. Where employee filed a claim 
for compensation before State Indus- 
trial Commission and after notice and 
hearing the commission denied com- 
pensation upon ground that employee’s 
employment was not hazardous, and 
such finding and order had become 
final, finding and order were binding 

-upon commission in any subsequent 
proceeding for same injury and they 
were binding upon the court in a sub- 
sequent action by employee for dam- 
ages for same injuries. 85 OkI.St.Ann, 
§ 2.—Southern Kansas Stage Lines Co. 
v. Kemp, 1009 P.2d 830. : 

A finding of State Industrial Com- 
mission that evidence produced at trial 
before commission was insufficient to 
show that claimant received an acci- 
dental personal injury arising out of 
and in the course of a hazardous em- 
ployment, and an order denying com- 
pensation, meant that claimant’s em- 
ployment was not hazardous and that 
commission had no jurisdiction, rather 
than that claimant did not receive an 
accidental injury in course of his em- 
ployment, and hence commission’s or- 
der was not “res judicata” as to claim- 
ant’s subsequent action for same in- 
juries. 85 Okl.St.Ann. § 2.—Southern 
Kansas Stage Lines Co. v. Kemp, 109 
P.2d 830. 

Wash. The supervisor’s refusal to 
consider claimed injury to compensa- 
tion claimant’s back had the same 
force and effect as though he had de- 
nied the claim entirely, and, after a 
complete investigation of the claim on 
its merits, the final action of the joint 
board of the department of labor and 
industries in affirming decision of the 
supervisor had a like effect. Rem.Rev. 
Stat. § 7686.—Nelson y. Department 
3 Labor and Industries, 115 P.2d 
al 
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Cal.App. A decision of the Industrial 
Accident Commission in compensation 
proceeding did not, under the doctrine 
of “res judicata”, conclusively establish 
the commission’s jurisdiction over in- 
juries sustained by a compensation 
claimant in territory under the juris- 
diction of the federal government, in 
a subsequent action by the compensa- 
tion claimant against third persons, 
where one of the third persons was not 
a party to the compensation proceed- 
ing. St.1917, p. 831, as amended.— 
Martin, Continental Casualty Co., Inter- 
yener, v. Clinton Const. Co., 105 P.2d 
1029, rehearing denied 106 P.2d 629. 

Pa.Super. The statute requires in- 
surance carrier to agree to be responsi- 
ble directly to employee for payment 
of workmen’s compensation, but, when 
policy complies with the law and ac- 
cident occurs on the premises contem- 
plated by policy, carrier is not neces- 
sarily liable for compensation, but it 
still remains duty of compensation au- 
thorities and court to determine the 
eoverage of the policy, and hence 
question of carrier’s liability may be- 
come an issue distinct from that pre- 
sented in claim against employer and 
is not necessarily controlled by entry 
of award or judgment against employ- 
er. . §§ 441, 811.—Coccaro v. 
Herman Coal Co., 20 A.2d 916, 145 Pa. 
Super. 81. 

Vt. In determining whether an ad- 
judication that evidence was_insuffi- 
cient to show that injury sustained by 
employee was compensable under Com- 
pensation Act as arising in course of 
employment precluded employee’s de- 
pendent widow from recovering com- 
pensation under the act, widow was not 
in “privity’? with employee as to his 

42 C.J. ANNO.—370 


OR ’S COMPE. 


; 


compensation were not derived from 
employee’s, but came to her directly 
from the statute. P.L. 6513, as amend- 
ed by Acts 1937, No. 172, § 1.—Laird 
v. State of Vermont Highway Dept., 20 
A.2d 555, 112 Vt. 67. 

An adjudication that evidence was 
insufficient to show that employee’s in- 
Jury was compensable under Compen- 
sation Act as arising in course of em- 
ployment did not preclude employee’s 
dependent widow from recovering com- 
pensation on theory of “estoppel,” ‘res 
judicata” or for any other reason. P, 
L. 6513, as amended by Acts 1937, No. 
172, § 1.—lLaird y. State of Vermont 
Een wey Dept., 20 A.2d 555, 112 Vt. 
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App.D.C. By provision of Longshore- 
men’s Compensation Act that ‘‘proceed- 
ings for suspending, setting aside, or 
enforcing a compensation order, wheth- 
er rejecting a claim or making an 
award, shall not be instituted otherwise 
than as provided in this section,’’ Con- 
gress precluded collateral attack on an 
order of Deputy Commissioner, at least 
where Commissioner had jurisdiction 
over claim for compensation, over par- 
ties, and where review provided by 
act would have embraced issues in- 
volved. Longshoremen’s and Harbor 
Workers’ Compensation Act §§ 21(a, b, 
d), 44(c) (1), 33 U.S.C.A. §§ 921(a, b, 
d), 944(c) (1).-Swofford y. Interna- 
poet Mercantile Marine Co., 113 F.2d 

Okl. Where jurisdiction of State In- 
dustrial Commission depends upon 
whether employment of claimant is 
hazardous within meaning of Work- 
men’s Compensation Act, a finding and 
order of commission as to its own ju- 
risdiction may be reviewed by Supreme 
Court only in a proceeding brought for 
that purpose under the act. 85 OKI.St. 
Ann. § 2.—Southern Kansas Stage Lines 
Co. v. Kemp, 109 P.2d 830. 

Pa.Super. To raise question that ref- 
eree’s order was of no force because 
not supported by specific findings of 
fact, employer was bound to appeal 
or petition for rehearing within statu- 
tory period, and failure to appeal was 
a ‘waiver’ of formal deficiencies in 
referee’s findings.—Michetti v. State 
Workmen’s Ins. Fund, 17 A.2d 712, 143 
Pa.Super, 458. 
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Cal. An order of the Industrial Ac- 
cident -Commission refusing to reopen 
a compensation proceeding on ground 
of newly discovered evidence was not in 
excess of its powers, where, if court 
annulled the order and remanded pro- 
ceedings for hearing of alleged newly 
discovered evidence, commission could 
make same order and court, under stat- 
ute providing that findings of fact of 
commission are final, would be bound 
to affirm it. St.1937, pp. 301, 305, §§ 
6803, 5953.—Clendaniel v. Industrial 
Accident Commission, 111 P.2d 314, 
prior opinion 103 P.2d 993, rehearing 
denied 104 P.2d 555. 


Ohio App. Under continuing juris- 
diction of Industrial Commission, the 
commission was authorized to give fur- 
ther consideration to claim of em- 
ployee, either on its own motion or on 
application of claimant or other inter- 
ested party. Gen.Code, § 1465-86.— 
Derewicki v. Youghiogheny & Ohio 
tin Co., 82 N.E.2d 44, 66 Ohio App. 


Pa.Com.Pl. The Board, upon petition 
of any party and upon cause shown, 
at any time before the Court of Com- 
mon Pleas of any county of this Com- 
monwealth to which an appeal has been 
taken under the provisions of Section 
Four Hundred and Twenty-seven of 
this article shall have taken final action 
thereon, may grant a re-hearing of any 
petition upon which the Board (or 
Referee) has made an award or dis- 
allowance of compensation or other 
order or ruling, or upon which the 
Board has sustained or reversed any 
action of a Referee; but such rehearing 
shall not be granted more than one (1) 
year after the Board has made such 
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claimed rights, since widow’s rights to 


ruling, or has sustained or reversed 
any action of the Referee.—Wheeler v. 
National Nayle Grip Co., 23 Brie 103 

§ 1109 aes 


Aiavawened evidence, St.1937, p. 301, 
5803,—Clendaniel vy. Industrial Accid 
Commission, 111 P.2d 314, prior opin 
te ued 993, rehearing denied 1 

The Industrial Accident Commission 
power to reopen a compensation pro 
ceeding in the exercise of its continu- 
ing jurisdiction invoked on the ground, 
of newly discovered evidence shoul 

be exercised with great caution, and 
only when fraud, inadvertence, mista. 
or excusable neglect are clearly shown. 
St.1937, p. 301, § 5803.—Clendaniel 
Industrial 


prior opinion 103 P.2d 993, rehearin, 
denied 104 P.2d 555. — ‘ ee 
§ 1110 tx 
Wash. Where joint board did not re 
fuse to consider workmen’s compen 
sation case until claimant had com- — 
plied with provisions of statute relat- 
ing to review of decision of the de- 
partment of labor and industries, and 
the hearing was conducted and ey 
dence was taken on the petition f 
hearing, without further refere 
its imperfection, the alleged fact that 
the petition for rehearing before 
joint board did not mention the 
ture of the disability, the am 
thereof, or the injuries on account 
which the disability existed ag re- 
quired by the statute, did not pre-- 
clude recovery by claimant. Rem.Rev. 
Stat. § 7697.—Nelson v. Department o: 
Labor and Industries, 115 P.2d 1014. 
§ 1111 = 


Ariz. compensation 


,». 4S provided by rules o 
the commission, the petitioner was not 
entitled, as a matter of right, to a 
hearing. Code 1939, § 56-904.—Hers : 
kowitz v. Arizona Highway Department, 
109 P.2d 46. a 
§ 1114 ts 
Ariz. In compensation proceeding, 
where a letter inclosing copy of In 
dustrial Commission’s~ findings © an 
award was addressed to claimant, bu 
not affirmatively shown to have been 
mailed, conflicting evidence as to date 


holding that letter giving notice of — 
award was mailed as required by rules | 
of commission, and that claimants had 
not filed petition for rehearing within 
twenty days after receipt thereof so 
as to entitle them as matter of right 
to a rehearing. Code 1939, § 56-904.— 
Hershkowitz vy. Arizona Highway De- 
partment, 109 P.2d 46. ¢ ry 
Cal. A finding of the Industrial Ac- 
cident Commission to the effect that 
newly discovered evidence which was 
merely cumulative was not entitled to 
sufficient credence to justify a rehear- : 
ing on an award, or reopening of the . 
proceeding after final decision, is final 
notwithstanding that “good cause” for 
reopening a proceeding for newly dis- 
covered evidence is a relative term. 
S8t.1937, p. 305, § 5953—Clendaniel y. 
Industrial Accident Commission, 
P.2d 314, prior opinion 103 P.2d 998, 
rehearing denied 104 P.2d 6555. 
Wash. Where joint board entered 
order that final order “be withdrawn 
and an opportunity afforded petitioner 
of further testimony as requested”, on 
ground that oral request by claimant’s 
attorney for further vontinuance was 
received before submission of the case 
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but overlooked, such order was not a 
grant of “rehearing” within terms of 
‘compensation act. but a mere with- 
ari drawal of order and further continu- 
ance of original hearing, and was prop- 

er, Rem.Rey.Stat. § 7697.—Sumerlin v. 
: Department of Labor and Industries, 
x Doe 2d (603: 

y § 1116 

Cal.App. Where referee rendered de- 
- cision on rehearing in compensation 
i ease without knowledge of testimony 
of at least two witnesses and without 
knowledge of all of testimony adduced 
at original hearing, award made was 
in excess of jurisdiction of Industrial 
Accident Commission.—Deter v. Indus- 
trial Accident Commission, 116 P.2d 


12. . ; 
Utah. The Industrial Commission 
should not receive evidence on disputed 
matters where hearing is held after 
hearing is elosed.—Tintic Standard 
Mining Co. v. Industrial Commission, 
eee 210 -P-2d 367. 


, § 1122 
_Pa.Super. Where alleged employer 
_. did not appeal from award of referee 
- in favor of compensation claimant, ap- 
peal being by insurance carrier alone, 
‘the subsequent appeals of alleged em- 
ployer to court of common pleas and 
to Superior Court were nullities.—Coc- 
caro v. Herman Coal Co., 20 A.2d 916. 
145 Pa.Super. 81. 
fx 1123 


Ala. Only mode of review of case 
arising under the Workmen’s Compen- 
sation Act is by certiorari. Code 1940, 
tit. 26, § 253 et seq.—Hallmark v. Vir- 
ginia Bridge Co., So.2d 447. 

“Til. The writ of certiorari by which 
‘ decisions of the industrial commission 
-- are reviewed is not common law writ 


a 


eNed). La 13.6. 

Ags an exception to the general prac- 

tice, Supreme Court has issued writs of 

certiorari to review judgment of Work- 
men’s Compensation Bureau in cases 
where only a point of law was involved 
and there was no adequate record for 
review.—Licker v. J. G. Martin Box Co., 

21 “Ai2da 595,127 N.J.L. 136. 

The general practice is that Supreme 

Court will issue writ of certiorari to 

review a judgment of Workmen’s Com- 
- pensation Bureau only where some ju- 
- yisdictional question is involved.—Lick- 
er y. J. G. Martin Box Co., 21 A.2d 
595, 127 N.J.L. 136. 

; § 1124 

+ ©.C.A.Mo. The proceeding for re- 

_ view of orders under Longshoremen’s 

Compensation Act is purely one of ju- 

dicial review of action of an adminis- 

_ trative agency, although act prescribes 

the procedure to be “through injunc- 
tion proceeding’. Longshoremen’s and 
Harbor Workers’ Compensation Act § 
21, 33 U.S.C.A. § 921.—Bassett v. Mass- 
man Const. Co., 120 F.2d 230, revers- 
ing Massman Const. Co. v. Bassett, 30 

» F.Supp. 813. 

Under Longshoremen’s Compensation 
Act providing for review of compensa- 
tion orders through injunction proceed- 
ing, there is, except as to jurisdiction- 

- al issues, no trial de novo of the facts, 

“ the proceeding is somewhat analogous 

e to an appeal, and reviewing court acts 

| as a court in admiralty with power 
to grant injunctive relief especially 
given by act. Longshoremen’s and 
Harbor Workers’ Compensation Act § 
21, 33 U.S.C.A. § 921.—Bassett v. Mass- 
man Const. Co., 120 F.2d 230, revers- 
ing Massman Const, Co. v. Bassett, 30 
F.Supp. 813. 

\ D.C.Wis. Generally the fact that 
compensation claimants who receive 
award of compensation under Long- 
shoremen’s Compensation Act are finan- 
cially irresponsible is insufficient show- 
ing of “irm\parable damage” to em- 
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ployers who bring proceeding to set 
aside and enjoin enforcement of the 
award so as to authorize the granting 
of an interlocutory injunction.—Long- 
shoremen’s and Harbor Workers’ Com- 
pensation Act, § 21, 33 U.S.C.A. § 921. 
—Walliser v. Bassett, 33 F.Supp. 6386. 
Where longshoremen’s compensation 
proceeding was not brought until sev- 
eral days before expiration of year’s 
time in which it could be brought, and 
the award provided for payment of 
$14.49 per week, and provided for a 
lump-sum payment of $854.91, and the 
claimants were allegedly financially ir- 
responsible, interlocutory injunction 


would lie restraining payment of the: 


lump-sum award, pending hearing on 
the merits of proceeding to set aside 
the award, which could be held prompt- 
ly. Longshoremen’s and Harbor Work- 
ers’ Compensation Act, § 21(b), 33 U.S. 
C.A. § 921(b).—Walliser v. Bassett, 33 
F.Supp. 636. : 

Wis. Under Workmen’s Compensa- 
tion Act as amended, the filing with 
the Industrial Commission of a petition 
to review the findings and orders of 
the examiner was a “condition prece- 
dent” to acquisition of jurisdiction by 
circuit court of an action to review 
an order of the Industrial Commission. 
St.1939, §§ 102.18(3), 102.23(1).—Wich- 
man v. Industrial Commission, 296 N. 
WH TS sea Wises. 

Under Workmen’s Compensation Act 
as amended, an action by claimant to 
review order of Industrial Commis- 
sion refusing to review examiner’s or- 
der dismissing complaint because of 
failure to file petition to review with- 
in twenty days after receipt of the ex- 
aminer’s order was properly dismissed 
for want of jurisdiction. St.1939, §§ 


102.18(3), 102.23(1)—Wichman y. In- 
BO En ommission, 296 N.W. 78, 237 
18. oO. 
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Okl. One of the purposes of statute 
relating to a hearing before entire In- 
dustrial Commission is to make availa- 
ble to parties whose rights are subject 
to determination by commission a hear- 
ing before commission en bance by 
simple method of giving notice of ap- 


peal within time therein described. 85 


OkLSt.Ann, § 77, subd. 9.—Transwest- 
ern Oil Co. v. Partain, 106 P.2d 263. 

Okl. The statute making an appeal 
from order, decision, or award of trial 
commissioner in workmen’s compensa- 
tion case to the State Industrial Com- 
mission en banc a matter of right and 
requiring commission or a majority 
thereof sitting en banc to hear such 
appeal is “mandatory” and may not 
be dispensed with without consent of 
the parties. 85 Okl.St.Ann. § 77, subd. 
9.—Amerada Petroleum Corporation v. 
Hester, 109 P.2d 820. 

Okl. The statute making an appeal 
from order, decision or award of trial 
commissioner in workmen’s compensa- 
tion case to the state industrial com- 
mission en bane a matter of-right and 
requiring commission or a majority 
thereof sitting en bane to hear such 
appeal, is ‘“‘mandatory” and may not 
be dispensed with without consent of 
the parties. 85 Okl.St.Ann. § 77, subd. 
9.—C. K. Howard & Co. v. McKay, 112 
P.2d 169. 

§ 1128 


Ill. In compensation cases the circuit 
court can look to the provisions of the 
Workmen’s Compensation Act alone to 
determine whether it has jurisdiction 
of the person of the litigant. Smith- 
Hurd Stats. c. 48, § 156.—WHlles y. In- 
dustrial Commission, 30 N.H.2d 615, 
875 Ill. 107. 

- § 1129 


N.Y.App.Div. A motion by appealing 
employer to proceed with its appeals 
from awards of compensation by ref- 
eree and Industrial Board was _ dis- 
missed for lack of original jurisdiction, 
where appeal was pending ,.from or- 
der of Industrial Board settling record 
on appeal, but such dismissal was with- 
out prejudice to raising of the ques- 
tion on appeal from the order of set- 
tlement.—Matessa v. Pennsylvania R, 


S50 25 N.Y.S.2d 897, 261 App.Div. 
Ohio App. The court of common 


pleas had juri : de- 
termine claim for compensation denied 
by the Industrial Commission, where 


ia 


sdiction to he: 


record made before commission showed 
that claim was denied on rehearing on 
a jurisdictional ground, though record’ 
did not show that original application 
for compensation was denied on such 
ground, where the record did show that 
no objection was made to the applica- 
tion for rehearing or to proceeding with 
the rehearing. Gen.Code, § 1465-90, as 
amended by 111 Ohio Laws, p. 227.— 
Pierron vy. Prudential Ins. Co. of Ameri- 
ca, 30 N.E.2d 563, 65 Ohio App. 465. 

S.D. That compensation claimant ap- 
pealed from Industrial Commissioner to 
the circuit court of Minnehaha county, 
and not to the circuit court of Brown 
county wherein principal place of em- 
ployer’s business was located, or Moody 
county wherein the employee’s injury 
occurred, did not deprive the court of 
jurisdiction of the matter which was 
heard in the circuit court of Moody 
county after change of venue had been 
ordered. Rev.Code 1919, § 9489; 
Supreme Court Rules, rule 3.—Isaacson 
v. Northern Wholesale Co., 293 N.W. 
532 


Wash. Where the department of la- 
bor and industries received notice of 
compensation claimant’s back injury 
and claim for compensation therefor 
and the question of the injury was_be- 
fore the supervisor and joint board of 


the department, the claimant had right ~ 


to appeal from order of the joint 
board upholding a decision of supervis- 
or, to the superior court, and the su- 
perior court had jurisdiction to hear 
and determine the issue and to classify 
the disability. Rem.Rev.Stat. § 7686.— 
Nelson v. Department of Labor and In- 
dustries, 115 P.2d 1914. 
§ 1130 

I. The writ of certiorari by which 
decisions of the industrial commission 
are reviewed is not common law writ 
but is a statutory writ and the circuit 
court has only such power as the statute 
confers. Smith-Hurd Stats. c. 48, § 156. 
—HBlles v. Industrial Commission, 30 N. 
B.2d 615, 375 Ill. 107. c 

Okl. The sole purpose of provision 
of statute relating to proceeding to re- 
view awards of the Industrial Com- 
mission, that no such proceeding shall 
be “entertained”? by the Supreme Court 
unless written undertaking shall be 
left with the secretary of the Indus- 
trial Commission conditioned on pay- 
ment of the award entered by the Com- 
mission, was to make certain the se- 
curing of the award by the petitioner 
and was not intended to be used as 
an instrumentality to divest the Su- 


preme Court of jurisdiction to deter- — 


mine whether there was_ substantial 
compliance therewith by the clerk in 
filing the action. 85 Okl.St.Ann. § 29. 
—Taylor v. Langley, 112 P.2d 411. 

Where proceeding to review award of 
the Industrial Commission was com- 
menced by the filing of petition, to- 
gether with copy of the commission's 
award, within prescribed period of 
time, the Supreme Court had power to 
determine whether there was substan- 
tial compliance with provision of the 
statute requiring certificate from the 
Secrets. of the commission showing 
that a bond has been filed with the 
commission and approved by the secre- 
tary. 85 OklSt.Ann. § 29.—Taylor v. 
Langley, 112 P.2d 411. 

Where the clerk of the Supreme 
Court inadvertently accepted for fil- 
ing, in proceeding to review award of 
the Industrial Commission, a bond in- 
stead of a certificate from the secre- 
tary of the Industrial Commission that 
such a bond had been filed and ap- 
proved, and the bond was not filed 
with and approved by the secretary 
as provided by statute, the Supreme 
Court was not deprived of jurisdiction 
because of failure to comply with the 
statute and would not dismiss the pro- 
eeeding. 85 Okl.St.Ann. § 29.—Taylor 
v. Langley, 112 P.2d 411. 

1131 


C.C.A.Mo. Under Longshoremen’s 
Compensation Act providing for review 
of compensation orders through in- 
junction proceeding, there is, except as 


9, 


120 F.2d 230, reversing Massman Const. 
Co. v. Bassett, 30 F.Supp. 813. 

D.C.D.C. Under statutory power to 
suspend or set aside a compensation 
order through injunction proceedings, 
the District Court had no jurisdiction 
of an action for mandatory injunction 
requiring deputy commissioner to take 
jurisdiction over plaintiff's compensa- 
tion claim and to make an adjudication 
of claim on its merits, where com- 
-plaint as framed showed that plaintiff 


sought to have the court make a de- 


termination, as a matter of law, that 
deputy had jurisdiction to pass on 
plaintiff’s claim, and that in so far 
as any facts were concerned the court 
should look to the evidence adduced 
before the deputy. Longshoremen’s 


and Harbor Workers’ Compensation 
Act § 21(b), 33 U.S.C.A. § 921(b).— 
peer eon vy. CardiNo, 35 F.Supp.. 


Ohio App. The Court of Common 
Pleas had jurisdiction over subject- 
matter of action against state indus- 
trial commission to recover compensa- 
tion under Workmen’s Compensation 
Act for death of plaintiff’s husband as 
sresult of coronary occlusion suffered 
while working for his employer. Gen. 
ae 1465-37 et seq.—Vogt v. Indus- 
trial Commission of Ohio, 31 N.E.2d 
938, 66 Ohio App. 216. 

Tex.Civ.App. Where employee in suit 
to set aside compensation award named 
ag defendant ‘Southern Underwriters 
Corporation” which was a different and 
distinct party from “Southern Under- 
writers’ which was the insurance car- 
rier, court did not acquire jurisdiction 
over carrier, and hence employee’s dis- 
missal of suit more than 20 days after 
notice of appeal from award of the 
Industrial Accident Board did not pre- 
clude employee from thereafter de- 
manding payment of claim or to de- 
clare the award matured or to pros- 
ecute suit to collect it. Vernon’s Ann. 
Civ.St. art. 8307..Southern. Underwrit- 
ers v. Lewis, 150 S.W.2d 162. 


§ 1133 f 

Mass. Claims by employee against 
two successive insurers for compensa- 
tion for a single disability constituted 
a single proceeding, so that the claim 
for review by one of insurers brought 
both insurers before the reviewing 
board. G.L.(Ter.Ed.) c. 152, § 5; § 154A, 
as amended by St.1934, ¢c. 252.—Bor- 
stel’s Case, 29 N.H.2d 130. 

Wash. The statute prescribing the 
necessary contents of a _ petition for 
review of a decision of department of 
labor and industries in a workmen’s 


- compensation case is not ‘‘jurisdiction- 


al”, and is merely for the benefit and 
convenience of the department, and to 
take advantage of its noncompliance 
the department must object at the time 
of or before the hearing, and failure to 
comply with the statute might result in 
a refusal of the joint board to hear the 
appeal until compliance therewith. 
Rem.Rey.Stat. § 7697.—Nelson v. De- 
partment of Labor and Industries, 115 
P.2d 1014. 
§ 1134 


C.C.A.Mo. The requirement of 


-Longshoremen’s Compensation Act that 


proceeding for review of compensation 
order be instituted in Federal District 
Court for judicial district in which 
injury occurred was not merely one 
of venue, but was jurisdictional, in 
view of careful discrimination in act in 
designation of courts and specific pro- 
hibition against institution of proceed- 
ing otherwise than as provided _there- 
in. Longshoremen’s and Harbor 
Workers’ Compensation Act §§ 11-13, 
18, 19, 21(a-d), 33 U.S.C.A, §§ 911-913, 
918, 919, 921(a-d).—Bassett v. Mass- 
man Const. Co., 120 F.2d 230, revers- 
ing Massman Const. Co. v. Bassett, 30 
F.Supp. 


p. 813. 
- The District Court for Eastern Dis- 


tion. 


provisions of 


souri and Illinois to assume concur- 
rent jurisdiction over the riv#, in 
view of congressional policy to estab- 
lish state boundaries as boundaries of 
judicial districts and to avoid concur- 
rent jurisdiction. Longshoremen’s and 
Harbor Workers’ Compensation Act § 
21(b), 33 U.S.C.A. § 921(b); Jud.Code 
§ 69 et Seq. ‘and $$! 91) 9% LOT 112) 
113, 28 U.S.C.A. §§ 141 et _seq., and §$§ 
171, 178, 188, 193, 194; Mo.St.Ann, § 
11924, p. 6354; Act April 18, 1818, 3 
Stat. 428; Act March 6, 1820, 3 Stat. 
545; Const.Mo.1820, art. 1; art. 10, § 
2; Mo.St.Ann.Const. art. 1, § 1.—Bas- 
sett v. Massman Const. Co., 120 F.2d 
230, reversing Massman Const. Co. v. 
Bassett, 30 F.Supp. 813. 

Idaho. The district court in Mini- 
doka county had jurisdiction of claim- 
ant’s appeal from decision of the In- 
dustrial Accident Board, notwithstand- 
ing accident on which claim for com- 
pensation was based oecurred in 
Jerome county, since district courts are 
of general jurisdiction. Code 1932, §§ 
43-1113, 43-1409.—Thacker vy. Jerome 
Co-op. Creamery, 106 P.2d 863. 

§ 11385 


Ky. An award of a referee of the 
Workmen’s Compensation Board is not 
a “final order’ reviewable by court, but 
it must first be approved and adopted 
by the board on its record as _ provided 
by statute. Ky.St. § 4929.—Crummies 
Creek Coal Co. v. Hensley, 144 S.W.2d 
206, 284 Ky. 243. 

Wis. An order of the Industrial 
Commission setting aside an examiner’s 
findings and award and ordering the 
matter scheduled for a further hearing 
was not subject to judicial review in 
an action to set aside an award of 
death benefits or otherwise, in absence 
of statute authorizing such review. St. 
1939, §§ 102.18(3), 102.23(1).—Berg v. 
Industrial Commission, 294 N.W. 506, 

‘236 Wis. 172. 


§ 1136 

Colo. A finding by Industrial Com- 
mission on “burden of proof” is neces- 
sary only when there is a conflict in the 
evidence, and, if undisputed evidence 
makes out a prima facie case, there is 
no need for such a finding. ’35 C.S.A., 
ce. 97, § 280 et seq.—Gates v. Central 
xan Opera House Ass’n, 108 P.2d 
Ky. By virtue of statute, an appeal 
may be taken to the circuit court only 
from a final order or award of the 
Workmen’s Compensation Board, so 
that the appealability of an order of the 
board is determined by the rule ap- 
plicable to appeals from a lower to a 
higher court, namely, that an appeal 
may be taken only from a final order. 
Ky.St. § 4935.—North American Re- 
fractories Co. v. Day, 145 S.W.2d 75, 
284 Ky. 458. 

Ky. An “opinion and order’ of a 
referee of the Workmen’s Compensa- 
tion Board, which carried an appendix 
couched in the language of an award 
by the board of compensation for total 
temporary disability during a specified 
period, but which did not show that it 
had even been considered by a member 
of the board, was not an “award or final 
order’ of the Workmen’s Compensa- 
tion Board or of any member thereof 
from which an appeal .to the circuit 
court could be taken. Ky.St. § 4929.— 
Kabai v. Majestic Collieries Co., 150 S. 
W.2d 898, 286 Ky. 279. 

N.Y.App.Div. An appeal would lie 
from decision of the State Industrial 
Board determining that claimant came 
within provision of Workmen’s Com- 
pensation Law, and that claimant’s in- 
juries were accidental and arose out 
of and in course of her employment, 
and restoring proceeding to referee’s 
ealendar for purpose of determining pe- 
riod of disability. Workmen’s Compen- 
sation Law, § 23.—Barbaric v. Emulso 
Corporation, 22 N.Y.8.2d 447, 260 App. 
Div. 819. 


abling Acts authorizing states of Mis-' 


N.Y.Ap 


i her 
lowed claim for deat 


dustrial board reversed referee’; 
sion and restored case to ere 
endar for purpose of making an 
the decision of the industrial b 
was not a “final decision” and wa 
an “appealable award’ and_theref« 
appeal from the decision was requir 
to be dismissed. Workmen’s Compe 
sation Law, § 28.—Lepow vy. ( 
Knitting Mills, 25 N.Y.S.2d_ 
App.Div. 1013. : : 
N.Y.App.Div. It is the province” 
the Industrial Board to settle reco 
on appeal in the first instance, b ap 
peals may be taken from their « Bao 
mination and appeal from order 0 
tlement would not be dismissed o 


tention to fact that commis 
not decided all the issues raised 
plication for a rehearing and r 
ed that commission do so, orig 
finding and order on application for | 
hearing and finding and order 
plication for modification shoul 
considered as a single disposition © 
application for rehearing, in dete 
ing whether court of common 
had jurisdiction to entertain appe: 
from Industrial Commission.—Pat 
son v. Industrial Commission of Ohio, 
34 N.W.2d 243, 67 OhioApp. 289. 

Where Industrial Commission grant- 
ed award for disability resulting from 
external injuries and refused — 1 
quire into disability resultin 
internal conditions 


mission of Ohio, 34 N.E.2d 2 
Ohio App. 289. i 

Pa.Com.Pl. The Common: Pleas | 
not enter an appeal from the deci 
of the Workmen’s Compensation B 
in a matter concerning which ther 
bere re tae disposi on the Bc 
—Forde v. Erie Social iene As: 
22 Erie 202. Be iy 

Wash. Where the department ls 
bor and industries received notice 
compensation claimant’s back inj 
and claim for compensation therefo 
and the question of the injury was be-— 
fore the supervisor and joint boa 
of the department, the claimant h 
right to appeal from order of the join 
board upholding a decision of super 
visor, to the superior court, and 
superior court had jurisdiction to 
and determine the issue and to classif; 
the disability. Rem.Rev.Stat. § 7686. 
Nelson v. Department of Labor and 
dustries, 115 P.2d 1014. 

§ 1138 A 

Wis. The provision of the Com 
sation Act permitting review of an or 
der or award of the Industrial Com 
mission permits an action to be main- — 
tained only to review an award of — 
compensation or an order which de- — 
nies compensation.. St.1939, § 102.23 
(1).—Berg v. Industrial Commission, 
294 N.W, 506, a8 ae 172 \; 


. 


4 


N.J.Sup. The action of a deputy 
commissioner of Compensation in rec = 
ommending to commissioner of labor 
that an employee be accorded ‘benéfits 
ot so-called 1 per cent. fund was not 
a “final judgment” which was binding 
upon commissioner, N.J.S.A, 34:15-94, 
Sap ke ee v. Albright, 16 A.2d 
200. 


§ 1141 
Mass. The Industrial Aecident Board ; 
may not make a naked general finding 
or a finding consisting of a categorical 
repetition of statutory words govern- 
ing compensability, but it is duty of 
board so to deal with cases that when 
a certified copy of record is presented a 
to superior court such court can de- 
termine with reasonable — certainty 
whether correct rules of law have been 
applied which could properly be found, 
and whenever a record presented does 


pee 14d 
- not conform to such standard, it is 
duty of court to recommit case to 
board for further findings or rulings 
; until proper record is obtained. G.L. 
= (Yer.Ed.) ¢. 152, § 5.—Belezarian’s Case, 
Ss 31 N.E.2d 4, 307 Mass. 557. f 
Ss The Industrial Accident Board in 
compensation case may make rulings 
of law material to its decisions, and 
those rulings may take the form, if 
the board sees fit, of granting or de- 
nying requested rulings. G.L.(Ter.Ed.) 
or ; 5.—Belezarian’s Case, 31 N. 
#B.2d 4, 307 Mass. 557. oY 
Mass. Claims by employee against 
two successive insurers for compensa- 
tion for a single disability constituted 
a single proceeding, rather than sepa- 
rate proceedings, and hence one of in- 
-surers was a “party in interest’ within 
meaning of Compensation Act, so as to 
ae be authorized to appeal from decision 
of Industrial Accident Board dismiss- 
ing claim for compensation as against 
other insurer. G.L.(Ter.Ed.) c. 152, § 
’ 11.—Blanco’s Case, 33 N.H.2d 313, 308 
_. Mass. 574. : ; 
~=« Oki. ~Where tentative order, which 
was signed by three members of In- 
' dustrial Commission and entered by 
commission after effective date of stat- 
ute relating to a hearing before entire 
~ eommission, was entered in accord with 
- proceeding established under pre-exist- 
ing law and was not preceded by a 
hearing before either a commissioner 
or commission as a whole, commis- 
sion’s failure to conform to require- 
: s of law in manner of entering 
did not deprive an aggrieved 
of right to a hearing before 
commission. 85 OklLSt.Ann. §§ 
29, 71 and note, 77.—Transwestern Oil 
Co. v. Partain, 106 P.2d 263, 


i 145 
Colo. Where “accident” allegedly 
sustained by compensation claimant 


- consists of a physical condition which 
is induced by an unusual or excessive 
xposure, time of exposure need be 
only reasonably definite. ’35 C.S.A., ¢. 
97, § 280 et seq.—Gates v. Central City 
Opera House. Ass’n, 108 P.2d 880. 
Where artist employed in painting 
murals on an outside wall in an arcade 
claimed compensation for freezing of 
thumb and index finger of right band, 
finding that accident occurred ‘‘on or 

_ about October 12, 1939”, was sufficient- 

ly definite as to time to support an 
award. ’35 €.S.A., ¢. 97, § 280 et seq.— 
Gates v. Central City Opera House 
Ass’n, 108 P.2d 880. 

Mass. The Industrial Accident Board 
may not make a naked general finding 
or a finding consisting of a categorical 
repetition of statutory words govern- 
ing compensability, but it is duty of 
board so to deal with cases that when 
a certified copy of record is presented 
to superior court such court can deter- 
mine with reasonable certainty wheth- 
er correct rules of law have been ap- 
plied which could properly be found, 
and whenever a record presented does 
not conform to such standard, it is 
duty of court to recommit case to 
board for further findings or rulings 

until proper record is obtained. G.L. 
Pea (erHd.)  c: 152, 5.—Belezarian’s 

' Case, 31 N.H.2d 4, 307 Mass. 557. 

§ 1147 

Colo. Findings of Industrial Com- 
mission which are not supported by the 
evidence, or a reasonable and fair in- 
ference therefrom, form no basis upon 
which to predicate a compensation 
award. 735 C.S.A., c. 97, § 280 et seq. 
—Gates v. Central City Opera House 
Ass’n, 108 P.2d 880. 

Colo, A petition to Industrial Com- 
mission for review of its award of com- 
pensation for employee’s death defines 
limits of inquiry for district court in 
action to set aside award and for Su- 
preme Court on review of district 
court’s judgment setting aside award 
and dismissing claim, and errors or 
objections, mentioned in complaint or 
assignments of error, but not specified 
in such petition, will not be considered 
by such courts. ’35 C.S.A. c, 97, § 280 
et seq.—Industrial Commission vy, Calu- 
mec. uel Co.,, 114. P.20a . 297. 

Pa.Com.Pl. Only such action of the 
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board and such specifie findings of fact 
of the board or of the referee sustained 
by the board as have been excepted to 
shall be considered on appeal to the 


eourt of common pleas.—Patulonis v. 
Locust Mountain Coal Co., 8 Sch.Reg. 


176. 
§ 1148 

N.J. Where employer limited its de- 
fense’ in compensation proceeding to 
denial that employee had suffered a 
compensable accident, employer could 
not thereafter contest outcome on other 
and different grounds, and could not, 
on anneal to the Court of HBrrors and 
Appeals; contend that it received no 
notice of the injury.—Bobertz v. Hill- 
side Tp., 19 A.2d 801, 126 N.J.L. 416, 
affirming 15 A.2d 796,°125 N.J.L. 321, 
affirming 14 A.2d 495, 18 N.J.Misce. 
399, reversing 9 A.2d 689, 17 N.J.Misc. 
396. 


Wyo. On appeal in compensation 
case, where agreed statement of facts 
purported to recite all facts deemed 
material ‘‘upon all the issues involved,” 
but conclusive facts showing that work- 
man was independent contractor were 
not included, and employer’s_ brief 
showed that facts that would have been 
material on issue of independent con- 
tractor were omitted, issue of inde- 
pendent contractor was not raised in 
trial court and hence was not review- 
able—Standard Oil Co. v. Smith, 111 
P.2d 132. 

§ 1151 


S.C. In proceeding under Workmen’s 
Compensation Act to recover compensa- 
tion for death of employee, employers 
could not raise objection for first time 
in Supreme Court that there was a fa- 
tal jurisdictional defect because record 
did not show filing of a claim with In- 
dustrial Commission pursuant to act. 
Act July 17, 1936, 39 St. at Large, pp. 
1244, 1257, §§ 24, 54--King v. Wesner, 
16 S8.H.2d 289, 198 S.C. 49. 

In proceeding under Workmen’s Com- 
pensation Act to recover for death of 
employee, employers’ objection to form 
of award of Industrial Commission in 
favor of claimant, made for first time 
in argument before Supreme Court, al- 
though urged as a jurisdictional de- 
fect, came too late. Act July 17, 1936, 
39 St. at Large, p. 1257, § 54.—King v. 
Wesner, 16 Sle tag oa? 198 S.C. 49. 


Ky. Where testimony given by com- 
pensation claimant before Workmen’s 
Compensation Board on _ direct and 
eross-examination disclosed that ques- 
tion of limitation was clearly raised, 
and such question was treated by both 
board and claimant and employer as 
having been made an issue in the case 
as if pleaded, trial court on appeal 
from board’s award was authorized to 
treat question of limitation as if raised 
in petition for review of action. Ky. 
St. §§ 4914, 4935.—Browning v. Ford 
Motor Co., 152 S.W.2d 976, 287 Ky. 


261. 
1160 

Iowa. In workmen’s compensation 
proceeding, district court properly ex- 
cluded testimony offered by employer 
to prove that testimony of employee 
and many of his witnesses to effect that 
employee had not had ‘epileptie fits 
prior to injury was false, since evi- 
dence related to matters which should 
have been presented to Industrial Com- 
missioner. Code 1939, §§ 1452, 1453. 
—Grifith v. Norwood White Coal Co., 
294 N.W. 741. 

Mass. A question of evidence in 
compensation case is not brought to 
superior court or Supreme Judicial 
Court unless shown to have been 
raised before the reviewing board.—In- 
drisano’s Case, 30 N.E.2d 538, 307 
Mass. 520. 

To authorize review of alleged error 
in admitting evidence in compensation 
case, objection even before reviewing 
board is not enough, but there must be 
an “exception”, not the common-law 
exception but that known to equity 
practice, and defined as the act of ap- 
pealing from rulings appearing of rec- 
ord, and nothing more. G.L.(Ter.Ed.) 
c. 214, § 25; ¢, 231, §§ 113, 114, 144.— 
Indrisano’s Case, 30 N.H.2d 538, 307 
Mass. 520, 
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Mo.App. Compensation claim ] 
not object on appeal that physician in 
giving his opinion as to cause of em- 
ployee’s death based it on the testi- 
mony of another witness, where no 
such objection was made below.—Miller 
v. American Car & Foundry Co., 145 
S.W.2d 472. 

Ohio App. In absence of a motion 
for new trial in compensation proceed- 
ing, only purpose for which Court of 
Appeals could examine the evidence 
was to determine whether record dis- 
closed substantial evidence in support 
of all the elements of claimant’s cause 
of action. Gen.Code, § 11578.—Webb v. 
7 Sas ane Coated Paper Co., 31 N.H.2d 


§ 1164 

Pa.Super, The findings of referee in 
workmen’s compensation case could not 
be attacked on ground that referee, to 
whom case was remanded for further 
hearing and determination, did not spe- 
cifically state that he had read all the 
evidence taken at earlier hearing be- 
fore another referee, where the objec- 
tion was not specifically raised on ap- 
peal from the referee to the Workmen’s 
Compensation Board, since if the con- 


.tention had been raised and the board 


felt it necessary, it could have rem- 
edied the situation by requiring ref- 
eree to file a supplemental finding.— 
monean v. Sanderson & Porter, 21 A.2d 


§ 1171 

Ariz. In compensation proceeding, 
where claimants were not entitled to 
rehearing because of failure to file pe- 
tition therefor within twenty days aft- 
er notice of Industrial Commission’s 
award, claimants were nevertheless en- 
titled to a writ of certiorari to review 
the award, being limited, however, to 
the question whether original award 
was sustained by the record made, 
and not being permitted to make ob- 
jection upon ground of denial of op- 
portunity to present further evidence 
as would have been the case had the 
petition for rehearing been timely. 
Code 1989. § 56-952.—Hershkowitz vy. 
re Ae Highway Department, 109 P. 


11 
, Pa.Com.Pl. A mere statement made 
in the discussion section of an opinion 
of the Workmen’s Compensation Board 
may not properly _be made the subject 
of an exception.—Hanley v. Ehret Mag- 
nesia Mfg. Co., 56 Montg. 370. 
§ 1177 

Mass. In compensation case, decision 
of reviewing board superseded and 
made unimportant the decision of sin- 
gle member, as respects effect of objec- 
tion made before single member but 
not before reviewing board.—Indrisa- 
Hey Case, 30 N.B.2d 538, 307 Mass. 

To authorize review of alleged error 
in admitting evidence in compensation 
case, objection even before reviewing 
board is not enough, but there must be 
an “exception”, not the common-law 
exception but that known to equity 
practice, and defined as the act of ap- 
pealing from rulings appearing of reec- 
ord, and nothing more. G.L.(Ter.Ed.) 
ec. 214, § 25; c. 231, §§ 113, 114, 144.— 
Indrisan’s Case, 30 N.H.2d 5388, 307 
Mass. 520. 

§ 1188 


Tex.Civ.App. Where claim for work- 
men’s compensation was filed by mother 
for herself, two adult children, and a 
minor child, whereas suit to set aside 
award denying compensation was filed 
by mother alone, joined by her hus- 
band, but it appeared that the adult 
children, had waived any claim which 
they might have, and had assigned 
such claim to their mother, and hearing 
on petition by minor to intervene re- 
vealed that minor was not a dependent 
of the deceased employee, suit was not 
subject to dismissal for nonjoinder of 
“necessary parties’. Vernon’s Ann.Civ. 
St. art. 8306, § 16.—Traders & General 
Ins. Co. vy. Davis, 147 S.W.2d 908, er- 
ror dismissed 149 S.W.2d 88. 
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La.App, Where insurance carrier was 
put in receivership after workmen’s 
compensation case was tried in district 


1939, «. 28, § 6; 


a 


i 


ed. 
—Boykin v. We Hope Gas & Oil Co., 


2 So.2d 528. 
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_ Ariz. Where portion of award in 
compensation proceedings was made to 
reimburse injured employee for sums 
which employee had advanced for hos- 


_pitalization and medical care, and em- 


ployee died pending employer’s appeal 
by certiorari and before any payment 
had been made on award, employee’s 
special administrator could be substi- 
tuted as a party in proceedings, but 
special administrator could not recov- 
-er that portion of award which was 
compensation in strict sense. Reyv.Code 
1928, § 1391 et Brae as amended; § 
1428, as amended by Laws 1939, c. 
28, § 1; § 1438, as amended by Laws 
8§ 1442, 1443.—Para- 
mount Pictures v. Industrial Commis- 
sion, 106 P.2d 1024. 

Yex.Civ.App. An employee’s surviv- 
ing wife, who was the survivor of the 
community estate, was properly substi- 
tuted as plaintiff to prosecute the suit 
commenced by the employee to. set 
aside a workmen’s compensation award 
notwithstanding that there was neces- 
sity for administration upon the estate 


of the employee, and fact that minor 
- child was also made a party, did_ not 


warrant reversal of case, since claim 
was the community property of em- 
ployee and the surviving wife and 
upon his death wife became entitled to 
one-half the property and minor child 
to the other one-half, subject to debts. 
—Southern Underwriters v. Lewis, 150 
S.W.2d 162. 
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Ga.App. Where an appeal from 
award by single commissioner under 
Workmen’s Compensation Act was tak- 
en to superior court within seven days 
after notice of such award instead of 
seeking a review thereof by entire 
board, as provided for by statute, such 
appeal is not therefore subject to dis- 
missal, but the right to review by en- 


tire board is thereby “waived’’. Code 
1933, §§ 114-707, 114-708, 114-710.— 
American Mut. Liability Ins. Co. v. 


Lindsey, 11 S.H.2d 512. 
Ill. In certiorari proceeding to re- 
view an award of the Industrial Com- 


mission where precipe was actually 


filed and writs of certiorari and scire 
facias were issued by the clerk, fact 
that filing fee was not paid in advance 
did not prevent court from acquiring 
jurisdiction. Smith-Hurd Stats. c. 48, 
§ 156; ec. 53, § 31.—Elles v. Industrial 
Commission, 30 N.H.2d 615, 375 M11. 
AOshs 
Proceedings to review awards of the 
Industrial Commission are purely stat- 
utory and the circuit court can obtain 
jurisdiction to review such proceedings 
‘only in the method prescribed by _stat- 
ute. Smith-Hurd Stats. c. 48, § 156.— 
Biles v. Industrial Commission, 30 N. 
E.2d 615, 375 Ill. 107. 

Ky. Where an “opinion and order” 
of referee of Workmen’s Compensation 
Board had not been approved by board 
so as to constitute an award or final 
order of the board, and no such award 
had been made, claimant’s motions for 
rehearing, treated by the board as pe- 
titions for review of the referee’s opin- 
jon and recommendation of an award, 
were not subject to dismissal on the 
ground that they had not been filed in 
time. Ky.St. § 4929.—Kabai v. Majes- 
tie Collieries Co., 150 S.W.2d 898, 286 
219. 

Mich. The Department of Labor and 
Industry may extend time for filing 
claim of appeal beyond ten days, un- 
der legal showing that delay in filing 
was without fault imputable to the 
party claiming review or his attorney, 
and was excused by circumstances be- 
yond his control. Comp.Laws 1929, § 
8447.—Meyers v. Iron County, 298 N. 
W. 308, 297 Mich, 629. 

In absence of showing that delay in 


filing claim of appeal was without fault 


e 

} ttorney, n 
circumstances beyond h I ‘ 
partment of Labor and Industry has 
no arbitrary power to extend time for 
filing, and the statutory limit on time 
for filing is conclusive. Comp.Laws 
1929, § 8447.—Meyers y, Iron County, 
298 N.W. 308, 297 Mich. 629. .. 

The showing of excuse for delay in 
filing claim of appeal in compensation 
precce ins must present some legal 
asis recognized as authorizing exercise 
of a judicial or quasi-judicial func- 
tion or judgment in extending the 
time, and litigant’s inability to furnish 
money which counsel advises is neces- 
sary for appeal is not recognized as a 
“legal excuse’. Comp.Laws 1929, § 
8447.—Meyers v. Iron County, 298 N. 
W. 308, 297 Mich. 629. 

The Department of Labor and In- 
dustry may grant an extension of time 
for filing claim of appeal upon a meri- 
torious application which shows, in 
judgment of the Department, sufficient 
cause for further delay. Comp.Laws 
1929, § 8447.—Meyers yv. Iron County, 
298 N.W. 308, 297 Mich. 629. 

Neb. The right of appeal under the 
Workmen’s Compensation Act is a sub- 
stantial right, to be sustained if pos- 
sible, and hence technical refinements 
of interpretation will not be indulged 
in to defeat an appeal. Comp.St.Supp. 
1939, § 48-174.—Cole v. M. L. Rawlings 
Ice Co., 297 N.W. 652. 

Only when the clearly expressed. lan- 
guage of statutory requirements for ap- 
peal under the Workmen’s Compensa- 
tion Act have not been met will a 
court dismiss an appeal for want of 
jurisdiction. Comp.St.Supp.1939, § 48- 
174.—Cole v. M. L. Rawlings Ice Co., 
297 NeW. 652. 

N.Y.App.Div. Employer’s appeal tak- 
en on February 26, 1940, from an 
award as made by a referee on Feb- 
ruary 7, 1940, and appeal taken on 
August 12, 1940 from a decision of the 
State Industrial Board, dated July 27, 
1940, affirming the referee’s award were 
timely.—Matessa v. Pennsylvania R, 
Co., 23 N.Y.S.2d 358. 

N.C. An appeal from award of In- 
dustrial Commission to superior court 
may not be dismissed for failure to 
docket it prior to or during a term 
of court which begins within 30 days 
next after appellant has received no- 
tice of award by. registered mail. Pub. 
Laws 1929, c. 120, § 60;—-C.S, § 1530. 
—Summerell v. Chilean Nitrate Sales 
COTOrRt lon, 11 S.B.2d 304, 218. N.C, 

51. 

An appeal from decision of Industrial 
Commission to superior court is taken 
to ‘next term” of that court, whether 
civil or criminal, which begins after 
expiration of the 30 days allowed by 
the act for appeal. Pub.Laws 1929, ce. 
120, § 60.—Summerell y. Chilean Ni- 
trate Sales Corporation, 11 S.H.2da 304, 
218 N.C, 451. 

Where employer and carrier received 
notice of compensation award on Feb- 
ruary 27, 1940, and on March 9 gave 
notice of appeal to superior court, sery- 
ice of which notice was accepted by 
counsel for claimant on March 11, and 
was received by Industrial Commission 
on March 13, and on April 3 Commis- 
sion certified transeript of proceedings 
which was docketed in office of clerk of 
superior court on April 10, and in 
meantime a two weeks’ term of that 
court convened on March 18, appeal 
was not dismissible as not being dock- 
eted within statutory time, since em- 
ployer and carrier had 30 days after 
February 27 in which to appeal and 
were not required to docket appeal un- 
til first term of superior court, wheth- 
er civil or criminal, which began after 
expiration of such time allowed for ap- 
peal, and giving of notice of appeal 
prior to that term was immaterial. 
Pub.Laws -1929, ¢., 120, § 60; CS. § 
1530—Summerell vy. Chilean Nitrate 
Sales Corporation, 11 S.H.2d 304. 218 
N.C. 451 


Wash. The requirements of the stat- 
ute relating to review of the decision 
of the department of labor and indus- 
tries in a workmen’s compensation case 
may be ‘“twaived” by order or by pro- 


by 


view | 
De-. 


: Nhat Pia ae 
ceeding with the he: 
Stat. § Biv a : 

Labor Sime taane ae 


Neb. Where compensatio 
who filed a waiver of rehearing 
compensation court after orde 
missal, did not file her petition 
peal in the district court withi 
teen davs after order of dismiss 


Se 


our 


PI 


‘inten 
te fs 


court, and office of clerk of dis 
court had been locked since five o’ 
and the papers were not prese 
the clerk for filing until the ne 
appeal was not timely. Comp 1 
1939, § 48-174. Jolliffe v. City o 
Platte, 297 N.W. 666. ; : 
N.Y.App.Div. Hmployer’s app 
en on February 26, 1940, — 
award as made by a referee « 
ruary 7, 1940, and appeal taken 
August 12, 1940 from a decision of 
State Industrial Board, dated July 
1940, affirming the referee’s award ¥ 
timely.—Matessa v. Pennsylva: r 
Co., 23 N.Y.8S.2d 358. : ac 
Okl. In order to give the Supre 
Court jurisdiction of proceeding ‘ 
view an award of the Industrial 
mission, a certified copy of the a 
or decision of the Industrial Commis: 
sion attached to petition of comp 
ant wherein the complainant makes: 
his assignment or specifications of | 
ror must be filed with the ¢ 
the Supreme Court within 30 days 2 
a copy of the award or decision 
been sent to the parties affected. 


2 Os 
Satay 


appeal with deputy clerk ob lie 


OklLSt.Ann. § 29.—Taylor v. 
112 P.2d 411. ev vae cs 
Pa.Com.Pl. Where, after a ¢ 


has entered into an open agreen 
for workmen’s compensation — 
basis of total disability, a suppleme 
agreement _is executed under § ae 
of The Workmen’s Compensation 
of June?2;-1915, , PsLwi36 nner 
518, for loss of use of the left 
a petition for review is too la 
after expiration of the period 
by the supplemental agreement, even — 
though within the time for whieh t 
open agreement might have run 
Corniak y. oon 39 D. & C. 601. 
1 : # 
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Del.Super. The words “sent to” 
Workmen’s Compensation Law prov 
ing that an award of the Industria 
Accident Board shall be final, unles 
within ten days after a copy ther 
has been sent to the parties either par- 
ty appeals, mean served on. Rev.Code 
1935, § 6088.—Gooden v. Mitchell, | 19° 
A.2d 13. : 

Where section of Workmen’s Compen 
sation Law providing that each award 
of the Industrial Accident Board shall 
be in writing and a copy thereof shall | 
be served on each of the parties in in- 
terest, within one week, was amended ~ 
so as to read that each award of the 
Board shall be in writing and a copy 
thereof shall be served personally or — 
sent by registered mail to each of the © 
parties, the purpose of the amendment — 
was for the convenience of the Board | 
and not to change section providing 
that an award in absence of fraud shall 
be final unless within ten days after a 
copy thereof has been sent to the par- 
ties, either party appeals by reducing 
or otherwise affecting the time within 
which a party in interest might appeal 
from an award. Rev.Code 1935, §§ 
6087, 6088.—Gooden y. Mitchell, 19 A.2d 
13 


Under a provision of the Workmen’s 
Compensation Law that an award of 
the Industrial Accident Board in ab- 
sence of fraud shall be final unless 
within ten days after copy thereof has 
been “sent to’ the parties either par- 
ty appeals, where Board sent copy of 


§ 1198 


award to alleged employer by regis- 
tered mail on Saturday, January. 25, 
1941, and employers received copy on 
Monday, January 27, appeal taken by 
employers on February 5, 1941, was 
taken within time. Rev.Code 1935, § 
- 6088.—Gooden v. Mitchell, 19 A.2d 13. 

Ohio App. The period of time al- 
lowed compensation claimants under 
statute within which to appeal to the 
common pleas court does not begin to 
run until a claimant has_ received 
actual notice of the rejection of his 
‘claim by the Industrial Commission. 
Gen.Code, § 1465-90.—Chilcoat v. In- 


dustrial Commission, 29 N.H.2d 54, 64 


Ohio App. 537 


199 

Ky. An appeal to the circuit court 
seeking a review of order of work- 
men’s compensation board, denying 
claimant’s petition for a rehearing or a 
full board review, which was taken 
within 20 days after entry of such or- 
der, was not subject to dismissal be- 
‘eause not taken within 20 days after 
an “opinion and order” of a referee of 


Pe the compensation board, which was 


5 


“64 


pry. 2/79: 


ba treated ag an award of the board, was 


filed. Ky.St. § 4935.—Kabai v. Majes- 
tie Collieries Co., 150 S.W.2d 898, 286 

Wash. Where joint board withdrew 
its final order before time for appeal 


‘had expired, time to appeal did not 
‘begin to run until entry of subsequent 
final 


order. Rem.Rev.Stat. §§ 7679, 
 7697.—Sumerlin v. Department of La- 
bor and Industries, 111 P.2d 603. 

§ 1202 


Minn. An employer obtaining ex- 
tension of time to make application 


«for writ of certiorari to review decision 
of Industrial Commission must have 


-swrit served on insurance carrier _with- 


in extended time—Haimila v. Opsahl 


' 


 Co., 293 N.W. 599. 


_-~- ‘Where party to workmen’s compen- 


sation proceeding obtains additional 
time within which to apply for cer- 


 tiorari to review award of Industrial 


Commission, writ must be_ obtained 
and be served upon both Industrial 
Commission and respondents within 


4 


the time so limited.—Haimila v. Opsahl 


" Co., 293 N.W. 599. 


mM 6 


*, 


An employee joining with employer 
in petitioning for writ of certiorari to 
review decision of Industrial Co:nmis- 


gion in compensation proceeding, but 


not joining with employer in request 
for additional time within which to 


‘make application for writ, was bound 


by limitation fixed by Supreme Court 
on employer’s application, and must 


make service of writ on insurance Ccar- 
riers within the time so 


limited.— 
Haimila v. Opsahl Co., 293 N.W. 599. 
1206 


N.Y.App.Div. Where decision. of 
State Industrial Board was dated July 
27, 1940, and service thereof was by 
“mail so that service did not become 
eomplete until three days later and 
claimant’s attorney received a copy by 
mail on August 1, 1940, notice of 
claimant’s appeal served on August 21, 
1940, was timely. Civil Practice Act, § 
-164.—Matessa v. Pennsylvania R. Co., 
23 N.Y.S.2d 358. 

§ 1208 

Neb. A transcript of proceedings be- 
fore a compensation court and a petition 
on appeal in the district court are 
“filed’ with the clerk of the district 
court when such papers are placed in 
his custody and are deposited by him 
in the place where his official papers 
and records are usually kept. Comp. 
St.Supp.1939, § 48-174.—Jolliffe v. City 
of North Platte, 297 N.W. 666. 

N.Y.App.Div. Where application for 
leave to eppeal from Industrial Board’s 
award on typewritten record does not 
show that any appeal has been taken 
from such award, motion for such 
Jeave will be denied.—Leighton v. City 
of New York, 24 N.Y.S.2d 342, 261 
App.Div. 845. 

S.C. In considering the sufficiency of 
grounds for review by the full Indus- 
trial Commission of pes and award 
of hearing commissioner, the fact that 
the intention of the Compensation Act 
was to provide simplicity of procedure 
was required to be considered. Act 


July 17, 1985, §§ 54, 59, 39 St. at 
Large, pp. 1257, 1259—McDonald v. 
Palmetto Theatres, 13 S.H.2d 602. 

In absence of statute or rule _pre- 
scribing form or content of grounds or 
exceptions whereby findings and award 
of BEB ENS commissioner are brought 
before Industrial Commission, grounds 
and exceptions may not fairly be test- 
ed by the standard of contents of such 
exceptions to court in appeals from 
inferior courts where applicable stat- 
utes or rules exist. Act July 17, 1935, 
§§ 54, 59, 39 St. at Large, pp. 1257, 
1259.—McDonald v. Palmetto Theatres, 
13 S.E.2d 602. 

§ 1209 


Wash. The statute prescribing the 
necessary contents of a petition for re- 
view of a decision of department of la- 
bor and industries in a workmen’s com- 
pensation case is not “jurisdictional”, 
and is merely for the benefit and con- 
venience of the department, and to take 
advantage of its noncompliance the de- 
partment must object at the time of or 
before the hearing and failure to com- 
ply with the statute might result in a 
refusal of the joint board to hear the 
appeal until compliance therewith. 
Rem.Rey.Stat. § 7697.—Nelson vy. De- 
partment of Labor and Industries, 115 
P.2d 1014. 
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§ 

©.C.A.Or. Under petition praying 
that injunction issue requiring dep- 
uty commissioner to set aside award 
under the Longshoremen’s Compensa- 
tion Act and compensation order, and 
to amend such order so as to allow 
claimant compensation to which he 
was allegedly entitled, and “for such 
other and further relief as may be meet 
with the principles of equity,’ general 
prayer authorized proper relief, and 
action was not dismissible on ground 
that relief prayed for was beyond 
power of court. Longshoremen’s and 
Harbor Workers’ Compensation Act, 33 
U.S.C.A. § 901 et seq.—Fireman’s Fund 
Ins. Co, v. Peterson, 120 F.2d 547. 

C.C.A.Or. Under petition praying 
that deputy commissioner be required 
to appear and show cause why award 
under the Longshoremen’s Compensa- 
tion Act and compensation order should 
not be set aside and a new award 
should not be entered, and “for such 
other and further relief as may be 
meet with the principles of equity,” 
general prayer authorized proper re- 
lief, as against contention that action 
was dismissible on ground that relief 
prayed for was not within jurisdic- 
tion of court. Longshoremen’s and 
Harbor Workers’ Compensation Act, 
33 U.S.C.A. § 901 et seq—RFKireman’s 
eke Ins. Co. v. Van Steene, 120 F.2d 


§ 1215 
Il. It is unnecessary to confer ju- 
risdiction on circuit court that writs 
of certiorari and scire facias in com- 
pensation proceeding should be made 
returnable on the first and third Mon- 
day in accordance with court rules, 
since under compensation — statutes 
which are controlling such writs may 
be issued upon a precipe returnable 
on a designated return date not less 
than 10 nor more than 60 days from 
date of issuance of the preecipe. Smith- 
Hurd Stats. c. 48, § 156(f) (1); Rules 
of Supreme Court, rule 4.—Hlles vy. In- 
dustrial Commission, 30 N.H.2d 615, 
375 Ill. 107. 
§ 1216 


N.Y.App.Div. Where papers present- 
ed on motion to appeal from an award 
of the State Industrial Board, as a 
poor person, disclosed that only ques- 
tions of fact were involved, the motion 
was denied.—Pythila vy. Mt. Sinai Hos- 
Wee 24 N.Y.S.2d 341, 261 App.Div. 


N.Y.App.Div. Compensation claim- 
ant’s application for leave to appeal 
as a poor person was denied without 
prejudice, where it did not appear 
from the papers submitted that the 
appeal had any merit.—Nadler y. Pine 
View Hotel, 24 N.Y.S.2d 378, 261 App. 
Div. 846. 

Okl. Under provision of statute re- 
lating to appeals to the Supreme Court 
from awards of the Industrial Com- 


a 


AC 


trial Commission conditioned on pay-. 


ment of the award entered by the 
commission, if the undertaking is not 
executed and approved the proceeding 
for review will immediately be _ dis- 
missed and the Supreme Court will re- 
fuse to take further cognizance there- 
of. 85 Okl.St.Ann. § 29.—Taylor v. 
Langley, 112 P.2d 411. 

The sole purpose of provision of stat- 
ute relating to proceeding to review 


awards of the Industrial Commission, © 


that no such proceeding shall be “en- 
tertained” by the Supreme Court un- 
less written undertaking shall be left 
with the secretary of the Industrial 
Commission conditioned on payment of 
the award entered by the Commission, 
was to make certain the securing of the 
award by the petitioner and was not 
intended to be used as an instrumen- 
tality to divest the Supreme Court of 
jurisdiction to determine whether there 
was substantial compliance therewith 
by the clerk in filing the action. 85 
Okl1.St.Ann. § 29.—Taylor vy. Langley, 
112 P.2d 411. 
§ 1217 


Fla. Where Industrial Commission 
on June 9, 1937, ordered employer to 
pay compensation to claimants, for 
350 weeks, and employer appealed to 
circuit court and thereafter took case 
to Supreme Court and, after Supreme 
Court’s mandate affirming award was 
filed in office of clerk of circuit court, 
claimants demanded payment of award 
on May 29, 1939, claimants, on date of 
demand, were only entitled to pay- 
ments which had then accrued from 
date of award, and intervening appeals 
tolled defaults of employer but did not 
toll accrual of amounts required to be 
paid under terms of award. Acts 1935, 
ec. 17481, §§ 20(b), 24.—Cohen y. Sloan, 
197 So. 342, 143 Fla. 609. 


§ 1218 

8.C. Where employer and insurance 
earrier, who appealed from judgment 
of court of common pleas reversing de- 
cision of full Industrial Commission 
and reinstating award of single member 
of commission who heard the case, 
gave notice of intention to appeal from 
order denying a stay and requiring 
compensation to be paid under the 
award, and perfected proper bond, em- 
ployer and insurance carrier were en- 
titled to_a stay. Act July 17, 1935, 39 
St. at Large, p. 1231.—McDonald v. 
Pama Theaters, 14 §$.H.2d 273, 196 


S.C. 
§ 1219 

Cal.App. Where claimant seeking 
death benefits under the Workmen’s 
Compensation Act contended that find- 
ings of Industrial Accident Commis- 
sion were not sustained by substantial 
evidence, it was incumbent upon claim- 
ant to quote the evidence upon which 
she relied.—Guth v. Industrial Accident 
Commission of California, 112 P.2d 969. 


N.Y.App.Div. The record on appeal 
from award of the Industrial Board 
should be settled in the first instance 
by the board or by stipulation be- 
tween the parties, and any alleged er- 
rors in connection therewith may be 
reviewed on appeal.—Temes v, Lauder 
25 N.Y.S.2d 842, 261 App.Div. 1009.” 


N.Y.App.Div. On appeal from or- 
der of Industrial Board, employer 
should not be required to print more 
of a record than is necessary to dis- 
close its own assertion of error,— 
Matessa v. Pennsylvania R. Co., 25 
N.Y.S.2d 897, 261 App.Div. 1020. 

If claimant cross-appealing from or- 
der of Industrial Board has not funds 
sufficient to print that part of the 
record which it is necessary to print, 
application should be made to review- 
ing court for leave to prosecute the 
cross-appeal upon typewritten record. 
—Matessa _v.. Pennsylvania R. Co., 25 
N.Y.S.2d 897, 261 App.Div. 1020, 

N.Y¥.App.Div. A compensation claim- 
ant’s motion for leave to appeal as a 
poor person on typewritten record and 
brief was denied on ground that only 
questions of fact were involved.—Lom- 


: Stone & 
Sones 28 N.Y.S.2d 877, 262 App.Div. 
N.Y.App.Div. A compensation claim- 
ant’s motion to prosecute appeal as a 
poor person on typewritten record and 
original exhibits was denied on ground 
that papers disclosed that only ques- 
tions of fact were involved which Su- 
preme Court had no jurisdiction to re- 
view.—Meisner y. Hillcrest Golf Club, 
28 N.Y.S.2d 877, 262° App.Div. 920. 
_ N.Y.App.Div. A compensation claim- 
ant’s motion for leave to prosecute ap- 
peal on typewritten record was denied 
“because papers showed that only ques- 
tions of fact were involved which Su- 
preme Court had no jurisdiction to 
review.—Di Salvo v. Master Water- 
proofing & Roofing Corporation, 28 N. 
Y.S.2d 878, 262 App.Div. 919. 
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N.Y.App.Div. An employer appeal- 
ing from awards of compensation and 
from order by Industrial Board set- 
tling record on appeal would be per- 
mitted to dispense with printing of 
proposed case on appeal from the 
awards as part of the record on ap- 
peal from the order of settlement, and 
file of Industrial Board would be 
handed up to reviewing court on argu- 
ment of appeal from order of set- 
tlement as though included in the 
printed record on appeal.—Matessa v. 
Pennsylvania R. Co., 25 N.¥.S.2d 897. 


261 App.Div. 1020. 
= § 1234 


Mich. The failure of compensation 
elaimant to file a transcript of testi- 
mony on appeal to commission within 
period allowed by commission’s rule 
permitting extensions of time did not 
deprive commission of jurisdiction to 
review case, where commission had ex- 
tended time for filing transcript, since 
matter of compliance with its rule 
gvas within commission’s discretion.— 


Drake v. Fuller Mfg. Co., 297 N.W. 
228, 297 Mich. 168. 
§ 1238 


Neb. A transcript of proceedings be- 
fore a compensation court and a petition 
on appeal in the district court are 
“filed” with the clerk of the district 
court when such papers are placed in 
his custody and are deposited by him 
in the place where his official papers 
and records are usually_kept. Comp. 
“St.Supp.1939, § 48-174.—Jolliffe v. City 
of North Platte, 297 N.W. 666. 


Z § 1239 

N.Y.App.Div. Appellate Division hag 
no power upon motion to direct In- 
dustrial Board to amend its findings 
‘and will not assume to determine 
‘what should be omitted from the rec- 
ord or condensed therein.—Temes_v. 
Lauder, 25 N.Y¥.S.2d 842, 261 App.Div. 
1009. 

The record on appeal from award of 
the Industrial Board should be set- 
tled in the first instance by the board 
or by stipulation between the parties, 
and any alleged errors in connection 
“therewith may be reviewed on appeal. 
—Temes v. Lauder,»25 N.Y.S.2d 842, 
261 App.Div. 1009. 

§ 1240 

Wis, In action to set aside award of 
death benefits, in absence of any offer 
by plaintiffs of competent proof to es- 
-tablish the contrary, record containing 
memorandum of evidence taken before 
examiner fairly admitted of, trial 
ecourt’s finding that industrial commis- 
sioners as a body sufficiently addressed 
themselves to the evidence, including 
the testimony taken at the hearing be- 
fore the examiner, and that the com- 
mission did not act without power or in 
excess of its powers in making findings 
-and award.—Berg v, Industrial Com- 
mission, 294 N.W. 506, 236 Wis. 172. 

§ 1242 
Ky. The circuit court properly de- 
termined employer’s appeal from Com- 
pensation Board’s award of compensa- 


_Ind.App. In workmen’s compensa- 
tion proceeding assignment that the 
final award of the full Industrial Board 
was contrary to law was sufficient to 
present question of sufficiency of 
Pec v. Coridan, 31 N.H.2d 


Vt. If employer and insurance ear- 
rier in compensation proceeding de- 
sired a review of alleged curtailment 
by commissioner of their cross-exam- 
ination of claimant’s medical witness, 
they should have specifically asked for 
such review. P.L, 6480 et seq.—Laird 
v. State of Vermont Highway Dept., 
20 A.2d 555, 112 Vt. 67. 


§ 1245 

Pa.Super. Where claimant, who had 
been awarded compensation, never re- 
ceived notice of appeal of insurer to 
court of common pleas, which had been 
sent to claimant’s counsel of record, 
who had been employed by the Work- 
men’s Compensation Board to aid 
claimant who was financially unable to 
procure counsel, court of common pleas 
should not have penalized insurer by 
quashing its appeal without giving it 
further opportunity to be heard, but 
should have granted a reargument, and 
have given both sides a chance to pre- 
sent properly their respective conten- 
tions, and should have rendered a de- 
cision in accordance therewith. 77 P.S. 
§ 874.—Brumbaugh v. State Workmen’s 
ae Fund, 16 A.2d 678, 142 Pa.Super. 

Pa.Com.Pl. An appeal from disal- 
lowance of compensation as a result of 
silicosis was dismissed, where claimant, 
a coal miner for a number of years, 
collapsed November 30, 1937, prior to 
the effective date of the act relating to 
occupational diseases on January 1, 
1938, and did no further work until 
April 22, 1938, when he was definitely 
refused employment because of his dis- 
abled condition.—Sztamburski v. Pitts- 
burgh Terminal Coal Corporation, 89 
P.L.J. 426. 

Tex.Civ.App. Where employee in suit 
to set aside compensation award named 
as defendant ‘Southern Underwriters 
Corporation” which was a different and 
distinct party from Southern Under- 
writers” which was the insurance car- 
rier, court did not acquire jurisdiction 
over carrier, and hence employee’s dis- 
missal of suit more than 20 days after 
notice of appeal from award of the In- 
dustrial Accident Board did not pre- 
clude employee from thereafter de- 
manding payment of claim or to de- 
elare the award matured or to prose- 
cute suit to collect it. Vernon’s Ann. 
Civ.St. art. 8307.—Southern Underwrit- 
ers v. Lewis, 150 S.W.2d 162. 

§ 1246 

Neb. A compensation claimant who 
met all jurisdictional requirements for 
appeal to district court from an ad- 
verse award of the full compensation 
court, was not deprived of her right 
of review by reason of a faiiure to 
have a hearing in the district court 
within fourteen days after filing of 
bill of exceptions, in accordance with 
provision of the compensation act that 
within fourteen days after filing of bill 
of exceptions district court shall pro- 
ceed to hear arguments of counsel and 
render judgment, since the language 
relating to time for appeal is “direc- 
tory” and not ‘‘mandatory”. Comp.St. 
Supp.1939, § 48-174.—Cole v. M. L. 
Rawlings Ice Co., 297 N.W. 652. 

Okl. On notice of appeal to State 
Industrial Commission from order, de- 
cision, or award of trial commissioner, 
an orderly hearing is essential to entry 
of valid award by commission, and 
where award is made without such 


review such 


hearing and p ‘4g: br 
1 0 Supreme 
award will be vacated as mat 
law. 85 Okl1.St.Ann. § 77, sub 
Anerada Petroleum Corporati 
aoe ae eee eee sore ete 

i e statute making an a 
from order, decision or ing at h 
commissioner in workman’s compen- 
sation case to the state industrial com- — 
mission en bane a matter of right a: 

na 


, 


requiring commission or a ma 


, is “mandatory” and m 
be dispensed with without cons : 
the parties. 85 OklSt.Ann. § 77, subd. 
9.—C. K. Howard & Co. v. MeKay. 

112 P.2a 169. ~—T) e 
On notice of appeal to state inc 
trial commission from order, deci: 
or award of trial commissioner, a 
derly hearing is essential to ent: 
valid compensation award by con 
sion, and where award is made w. 


d_. 

ud 

subd, 9.—C. K. Howard & Co e- 
Kay, 112 P.2da 169, 
Tex.Civ.-App. Where workman’ 
pensation case was continued 
May term, 1940, because of the ab: 
of insurance carrier’s - witness, tc 
second day of October of the | 
suing term, and on October 3 w 
case was called for trial the case V 


was properly denied for failure 
ercise due diligence.—Federal U 
writers Exchange v. Sexton, 150 
on 20%, error dismissed, judgment | 
rect. 


where it was uncertain that claim 
was the man of whom the pictu 
were taken.—Long v. Louisiana 
way Commission, 2 So.2d 683. 
N.Y. The Industrial Board e 


jurisdiction of Industrial Board, 
withstanding carrier’s failure to sh 
at hearing before referee that cover: 
had ceased, as against contention © 
carrier was barred by “estoppel” fr 
asserting the defense. Labor Law, § 
19; Workmen’s Compensation Law. 
23, 123.—Levine v. Comet Painting 
Decorating Co., 31 N.H.2d 193, 284 
Y. 859, reversing 15 N.Y.8.2d 632, 258 
App.Diy. 832. at 
Pa,Super. When a case goes from ~ 
the compensation authorities to the — 
court of common pleas, the appeal is — 
from _the findings and conclusions of 
the Workmen’s Compensation Board 
and not the referee—Morgan vy. San- 
derson & Porter, 21 A.2d 475, ~ ay: 
Wash. The provision of the Work-_ 
men’s Compensation Act that in all 
court procceditee under or pursuant to 
the act, the decision of the Department 
of Labor and Industries shall be prima 
facie correct, and the burden of proof 
shall be on the party attacking it, was 
intended to be applicable to compen- 
sation proceedings on appeals +o the 
superior court and the Supreme Vourt, 
but was intended to apply only after - 
the proceedings reached the superior 
court and not to an order of the su- 
pervisor in proceedings before the joint 
board. Rem.Rev.Stat. § 7697.—Schafer 
Bros. Logging Co. v. Department of 
Lahor and Industries, 104 P.2d 747. 
Wis. An order of the Industrial 
Commission setting aside an examiner’s 
findings and award and ordering the 
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§ 1248 


r. matter scheduled for a further hearing 
: was not subject to judicial review in 
' an action to set aside an award of death 
aa benefits or otherwise, in absence of 
= statute authorizing such review. St. 
1939, §§ 102.18(3), 102.23(1).—Berg v. 
Industrial Commission, 294 N.W. 506, 
236 Wis. 172. 
1 § 1248 


Ky. On employer’s appeal from Com- 
pensation Board’s award of compen- 
sation to injured employee, circuit 
court could not determine matter of 
compensation for second injury sus- 
tained by appellee after filing of ap- 
pellant’s petition, but board should 
consider matters referred to in amend- 
ed petition, alleging that two injuries 
should be considered together and one 
adjudication made by board and that 
employee was paid compensation from 
date of second injury for time covered 
by award. Ky.St. § 4935.—Black Moun- 
- tain Corporation y. Smiddy, 142 S.W.2d 

978, 283 Ky. 682. 
se”. y § 1254 
+ Cal.App. Where compensation case 
-—- -was remanded because Industrial Acci- 
dent Commission had acted in excess 
of its jurisdiction, it was neither neces- 
sary nor proper for court to determine 
whether there was evidence to support 
finding concerning whether accident oc- 
curred during course of employment,— 
Deter v. Industrial Accident Commis- 
sion, 116 P.2da 112. 
- [Ind.App. Where evidence sustained 
finding of Industrial Board as to an 
- employee’s average weekly wage, com- 
- \puted by multiplying daily wage by 
gix and adding the value of employee's 
“room and board, the alternative method 
provided by statute for computing av- 
erage weekly wage on the basis of 


See es 
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- ayerage weekly wage of a person doing 
ee ‘the same class of work for same em- 
ployer or for another employer in the 
same district, need not be considered, 
unless the board’s finding was not just 
and fair to both parties. Burns’ Ann. 
St. § 40-1701.—Leatherbury y. Early, 
(32 N.E.2d 99. 
Towa. District court’s review of com- 
_ pensation award is limited to determin- 
ing whether Industrial Commissioner 
acted within or in excess of his power, 
whether award was procured by fraud, 
whether award conformed with provi- 
sions of the act, and, if fact findings 
are in issue, whether findings support 
award. Code 1939, §§ 1452, 1453.— 
. Griffith v. Norwood White Coal Co., 
294 N.W. 741. 
pt Ky. On employer’s appeal from 
Compensation Board’s award of com- 
- pensation to injured employee, circuit 
court could not determine matter of 
compensation for second injury sus- 
tained by appellee after filing of ap- 
- pellant’s petition, but board should 
consider matters referred to in amended 
petition, alleging that two injuries 
- should be considered together and one 
--adjudication made by board and that 
employee was paid compensation from 
date of second injury for time covered 
by award. Ky.St. § 4935.—Black Moun- 
tain Corporation v. Smiddy, 142 S.W.2d 
978, 283 Ky. 682. 

La.App. Where employee’s disability 
could not be properly ascribed to an 
accident within purview of Employers’ 
Liability Act, he was without right to 
compel payment of workmen’s compen- 
sation and plea of prescription ten- 
dered only a “moot issue.”’ Act No. 20 
of 1914.—Nickelberry v. Ritchie Grocer 
Co., 199 So. 415, affirmed 200 So. 3380, 
196 La. 1011. 

Wash. On review in superior court 
of order of joint board of Department 
of Labor and Industries, inquiry is 
only with reference to questions which 
have been actually decided by the De- 
partment.—Harrington y. Department 
of Labor and Industries, 113 P.2d 618. 

§ 1262 

R.I. In proceeding for compensation 
for death of employee who was drowned 
as result of accident which occurred 
on Assonet river, trial justice’s finding 
that river was a navigable stream of 
the United States was not conclusive 
on claimant’s appeal, but such finding 
would not be disturbed by Supreme 
Court, where it did not appear from 
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claimant’s brief and argument that she 
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uestion of nonnavigability 
on appeal. en.Laws 1938, c. 300, art. 
» § 1 et seq.—Asselin v. Blount, 14 
A.2d 696, reargument denied 16 A.2d 


328. 
§ 1263 

Okl. Employer and insurance carri- 
er could not complain in proceeding to 
review an award by the State Indus- 
trial Commission, that the formula for 
determining compensation claimant’s 
average weekly wage had not been ac- 
curately followed, where, if the for- 
mula had been accurately followed, it 
would have resulted in a slightly high- 
er average weekly wage and slightly 
higher compensation in favor of the 
claimant. 85 Okl.St.Ann. § 21.—Massa- 
chusetts Bonding & Insurance Co. Vv. 
Satterfield, 108 P.2d 218. ; 

Utah. Employer and compensation 
insurer could not complain of Indus- 
trial Commission’s receiving as evidence 
a letter containing physician’s report 
to employer and insurer a year before 
the hearing, not filed with Industrial 
Commission until day after the hear- 
ing, stating that employee’s congenital 
deformity “was undoubtedly strained 
at the time of injury,’’ where physician 
testified to substantially the same facts, 
indicating that employee received a 
bump, since “strain” does not mean a 
strain or overexertion, but meant hurt 
from an injury or from an excessive 
tension, and of the muscles or nerves. 
—Tintic Standard Mining Co. v. Indus- 
trial Commission, 110 P.2d 367. 

§ 1264 

Ariz. On appeal from award of In- 
dustrial Commission denying compen- 
sation for injuries, burden of proof is 
on employee to show that upon no 
reasonable consideration of evidence 
could commission have reached its con- 
clusion.—Knapp v. Highway Depart- 
ment, 104 P.2d 180. , 

On appeal from award of Industrial 
Commission denying compensation for 
injuries, employee must show that evi- 
dence is such that both questions 
whether there was accident arising out 
of and in course of employment, and 
whether such accident resulted in in- 
jury entitling him to compensation, 
must, as _ matter of law, be answered 
in the affirmative—Knapp y. Highway 
Department, 104 P.2d 180. 

Cal.App. It is not ground for rever- 
sal of order of Industrial Accident 
Commission that portions of evidence 
upon which judgment is founded were 
adduced before different referees, since 
court must assume that commissioners 
familiarized themselves with all of evi- 
dence and based their decision thereon. 
—O’Hare v. Industrial Accident Com- 
mission, 112 P.2d 915. 

Colo. It is presumed that Industrial 
Commission in making an award for 
disability under statute covering 
awards of compensation for permanent 
partial disability gave due weight to 
all factors enumerated in the statute. 
35 C.S.A. c. 97, § 357.—Byouk v. In- 
dustrial Commission of Colorado, 105 
P.2d 1087. 

Ind.App. On appeal from award of 
Industrial Board denying compensation 
on ground claimant’s disability was not 
the result of any accidental injury aris- 
ing out of and in. the course of his em- 
ployment, Appellate Court was required 
to assume that board found against 
claimant on questions of fact as to 
whether bumping of claimant’s leg dur- 
ing work produced cyst or aggravated 
an existing condition in leg so as to 
cause the disability.—Heider vy. Central 
Foundry Co., 29 N.H.2d 321. 


had raised 


Ky. In workmen’s compensation 
case where competent rebuttal evi- 
dence was contained in  physician’s 


statement and affidavit, considered by 
board pursuant to agreement made 
when deposition could not be taken, 
it would be presumed that board con- 
sidered only the competent rebutting 
evidence and not the testimony in 
chief contained in statement, it not 
being expressly shown that board’s 
finding was based on incompetent evi- 
dence.—Black Mountain Corporation vy. 
Hppeneens 148 S.W.2d 1063, 285 Ky. 


ae. 
AC 


consent of a_ federal 


Mass. Where evidence ten 
show existence of a PWA reg a 19) 
against subletting a contract without | 
administrative 
board and to show that it was for pur- 
pose of avoiding such regulation that 
general contractor put employee of 
subcontractor upon its payroll, the Su- 
preme Judicial Court would assume 
in favor of appellant that it could 
raise question regarding validity of 
agreement for such method of pay- 
ment, though none of the PWA regula- 
tions appeared in the record.—Wan- 
gees Case, 31 N.E.2d 530, 308 Mass. 

Mont. If no additional testimony is 
taken on appeal to district court from 
Industrial Accident Board’s decision, 
board is presumed to have decided ~ 
correctly.—Nigretto v. Industrial Ac- 
cident Fund, 106 P.2d 178. 

Ohio App. In determining whether 
death of airplane mechanie who sat be- 
side his foreman in airplane which 
crashed was compensable, when me- 
chanic was on employer’s premises do- 
ing the physical things required by his 
employment, court should assume until — 
the contrary appeared that his purposes 
and motives were compatible with his 
duty.. Gen.Code, § 1465-37 et seq.; 
Const. art. 2, § 35.—Smith y. Industrial 
Commission, 32 N.E.2d 56. 

Ohio App. Where Industrial Commis- 
Sion certified original application for 
compensation to the common _ pleas 
court on appeal from denial of com- 
pensation, it would be presumed that 
it was part of the evidence upon which © 
the commission. acted. Gen.Code, § 
1465-37 et seq.—Industrial Commission 
of Ohio v. Christophel, 34 N.H.2d 458. 

Wash. The provision of the Work- 
men’s Compensation Act that in all | 
court proceedings under or pursuant 
to the act, the decision of the Depart- 
ment of Labor and Industries shall be 
prima facie correct, and the burden of 
proof shall be on the party attacking 
it, was intended to be applicable to 
compensation proceedings on appeals to 
the superior court and the Supreme 
Court, but was intended to apply only 
after the proceedings reached the su- 
perior court and not to an order of 
the supervisor in proceedings before 
the joint board. Rem.Rev.Stat. § 7697. 
—Schafer Bros. Logging Co. v. Depart- 
yh of Labor and Industries, 104 P.2d 

Wash. Where claimant appealed to 
superior court from unsatisfactory or- 
der of joint board of Department of 
Labor and Industries in proceedings 
for compensation under Industrial In- 
surance Act, the statutory presumption 
of correctness accorded to findings of 
joint board lost its effect when. jury 
decided questions of fact presented to 
it. Rem.Rev.Stat.. §§ 7697, 7697—2.— 
Alfredson y. Department of Labor and 
Industries, 105 P.2d 37. 

here an appeal is taken to superior 
court from unsatisfactory order of 
joint_ board of Department of Labor 
and Industries in proceedings for com- 
pensation under Industrial Insurance 
Act, verdict of jury, when based upon 
substantial evidence forecloses further 
consideration of statutory presumption 
of correctness accorded to joint board’s 
order. Rem.Rey.Stat. §§ 7697, 7697—2. 
—Alfredson y. Department of Labor 
and Industries, 105 P.2d 37. 

Wash. A decision of joint board of 
Department of Labor and Industries 
that employee’s exertion was material 
factor in causing coronary thrombus 
resulting in his death, so as to entitle 
his widow to pension under Workmen’s 
Compensation Act, is prima facie cor- 
rect, and burden is on employer, ap- 
pealing from judgment affirming such 
decision, to overcome such presumption 
by evidence, though presumption has 
less force and effect where joint board 
did not have witnesses before it, but 
only transcript of their testimony taken 
before examiners. Rem.Rey.Stat. 
7697.—Barnes v. Department of Labor 
and Industries, 106 P.2d 1069, 

Wash. Under the compensation act 
in force at time of workmen’s death, 
on January 11, 1937, the decision of 
the Department of Lauber and, Indus- 
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‘ 
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* 


of the Department of Labor and In- 
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ment of 


sion. 
heimer v. 


: n’s : 
in ken at the 
his death 


ash. In workmen’s 
proceedings, decision of the Depart- 
Labor and Industries is 
prima facie correct and burden of 
proof is on party attacking the deci- 
Rem.Rev.Stat. § 7697.—Wein- 
Department of Labor and 
Industries, 111 P.2d 221. 
Wash. Under statute providing that 
in all court proceedings pursuant to the 
Workmen’s Compensation Act decision 


compensation 


dustries shall be prima facie correct 
and the burden of proof shall be upon 
the party attacking the decision, bur- 
den was upon claimant to overcome 
order of the joint board of the De- 
partment of Labor and Industries dis- 
allowing claim for aggravation of an 
injury. Rem.Revy.Stat. § 7697.—Rad- 
ich v. Department of Labor and In- 
dustries, 115 P.2d 1022. 


§ 1265 
: If laborer whose foot was 
injured had a pre-existing arthritic con- 


_ dition, the matter of determining the 
- -pereentage of disability to be appor- 


Accident Commission.—Pheenix Indem- 
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tioned to industrial injury was a matter 
within sound discretion of Industrial 


- nity Co. v. Industrial Accident Commis- 
a gion 107 P.2d 935, 41 Cal.App.2d_ 858. 


Colo. In determining extent and de- 
gree of disability of an injured work- 
man, the Industrial Commission is 
vested with the widest possible dis- 
cretion, with the exercise of which 
the courts will not interfere. ’35 C.S.A. 
e. 97, §§ 356, 357.—Byouk vy. Indus- 
trial Commission of Colorado, 105 P.2d 


Ga.App. Under Compensation Law 
authorizing directors of Industrial 
Board to appoint disinterested physi- 


cian, a director has the discretion of 


making or refusing such appointment, 
in the exercise of which they will not 
be controlled by courts unless there 
has been manifest abuse of discretion. 


Code 1933, § 114-713.—Ingram y. Lib- 
erty Mut. 


Ins. 

Ga.App. 789. 
Mich. The reviewing court will not 

interfere with exercise of discretion 


Co., 10 S.H.2d 99, 62 


in granting extension of time for fil- 


ing claim of appeal unless palpable 
abuse of discretion is shown, Comp. 
Laws 1929, § 8447.—Meyers v. Iron 
County, 298 N.W. 308, 297 Mich. 629. 
Wash. The Department of Labor 
and Industries has right to withdraw 
an order made and entered by it be- 


iu fore time for appeal has expired, or to 
chy 


» 


correct any order to actually conform © 


to record, and such action will not be 
reversed unless arbitrary and capri- 
cious. Rem.Rey.Stat. §§ 7679, 7697.— 
Sumerlin v. Department of Labor and 


Industries, 111 P.2d 603. 
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Cal.App. When Industrial Accident 


Commission adopts fact findings of, and 
award recommended by, its duly au- 
thorized referee, who heard evidence in 
Wworkman’s compensation proceeding, 
commission need not review record, but 
if commission disregards referee’s find- 
ings and recommendations and makes 


different findings and award or subse- 


quent referee modifies prior referee’s 
findings and award, the commission or 
subsequent referee must first review 
evidence.—Bethlehem Steel Co. v. Indus- 


fay Accident Commission, 108 P.2d 
Ga.App. On review of an award by 


single director of the Industrial Board, 
the full board acts as a_ fact-finding 


' body and may reverse the finding, even 


hy 


though there is some evidence to sup- 
port such finding by the single director, 
and in reviewing award of the full 
board denying compensation, the re- 
viewing court must affirm the award if 


ent to authori: 


_ Mass. The industrial accident board 
is the ultimate trier of facets, and its 
findings supersede findings of a single 
member of the board, G.L.(Ter.Ed.) c. 
152, § 1 et seq—Murphy’s Case, 30 
N.B.2d 681, 307 Mass. 610. 

Okl, The “hearing” on appeal to In- 
dustrial Commission en bane from or- 
der, decision, or award of trial com- 
missioner in workmen’s compensation 
case does not contemplate a trial de 
novo, but such appeal contemplates a 
hearing on questions of law and fact 
or mixed questions of law and fact 
to be determined on the record made 
before trial commissioner. 85 OkI.St 
Ann. § 77, subd. 9.—Amerada Petro- 
Bee Corporation vy. Hester, 109 P.2d 

Pa.Super. The Workmen’s Compen- 
sation Board is the ultimate fact-find- 
ing body, and referees are only agents 
or representatives of the board, and, 
therefore, board may set aside findings 
of referees if board disagrees with the 
inferences to be drawn from the testi- 
mony or differs as to weight to be 
given the evidence.—Baumeister Vv. 
Baugh & Sons Co., 16 A.2d 424. 

Pa.Super. The function of the ref- 
eree in a workmen’s compensation case 
is similar to that of the master in an 
equity proceeding or trial examiner 
for an administrative body, and the 
referee is the “agent” of the Work- 
men’s Compensation Board, and _ ref- 
eree’s findings and conclusions if ap- 
pealed from may be rejected, changed 
or adopted by the board.—Morgan vy. 
Sanderson & Porter, 21 A.2d 475. 

Pa.Com.Pl. While the question of 
the sufficiency of competent testimony 
is one of Jaw for the Court, the ques- 
tion of causal connection between the 
injury and subsequent death of the 
employee is one of fact to be deter- 
mined by the Board after due consid- 
eration of the whole record.—Walsh v. 
Penn Anthracite Mining Co. 42 Lack. 
Jer el 72 

S.C. Where application was made to 
the full Industrial Commission for re- 
view of findings and award of hearing 
commissioner on ground that the award 
was contrary to the law and the eyi- 
dence, the commission was justified in 
reviewing all the evidence and in mak- 
ing a new set of findings, particularly 
in the absence of statute or rule pre- 
scribing the form or content of grounds 
or exceptions. Act July 17, 1935, §§ 54, 
59, 39 St. at Large, pp. 1257, 1259.— 
MeDonald vy. Palmetto Theatres, 13 S. 
H.2d 602. 

Wis. An.award of compensation can- 
not be sustained if plaintiffs establish 
by competent proof in an_ action 
brought to vacate the award that the 
commissioners in making the findings 
and the award failed to read or. have 
read to them a transcript of the evi- 
dence or phonographic notes thereof or 
to otherwise duly address themselves to 
that evidence. St.1939, § 102.23(1).— 
Berg v. Industrial Commission, 294 N. 
W. 506, 2386 Wis. 172. ; 

The Industrial Commission’s resort 
to and reliance on a memorandum of 
evidence prepared by a competent) and 
impartial official member of the com- 
mission’s staff is permissible and prop- 
er, and a determination made by the 
commission after such use of memo- 
randum does not constitute a denial of 
“due process of law’’.—Berg vy. Indus- 
trial’ Commission, 294 N.W. 506, 236 


Wis. 172. 
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©.C.A.I1l. In proceeding under 
Longshoremen’s Compensation Act, 


findings of deputy commissioner are 
conclusive if substantially supported. 
Longshoremen’s and Harbor Workers’ 
Compensation Act, 33 U.S.C.A. § 901 
et seq.—A. L. Mechling Barge Line y. 
Bassett, 119 F.2d 995. 

C.C.A.N.J. Where evidence in pro- 
ceeding to recover compensation under 
Longshoremen’s Compensation Act per- 
mits an inference either way, deputy 


weight of evidence is conclusive. 
shoremen’s and Harbor Workers’ 
pensation Act, 33 U.S.C.A. § 901. 
—Lowe vy. Central R. Co. of New Jer 
113 F.2d ate 
0 


tio 


: Longshor 
Compensation Act cannot be set aside 
if it is based on substantial evidence. 
Longshoremen’s and Harbor 
Compensation Act, 33 U.S.C.A. 
et seq.—Fireman’s Fund Ins. 
Peterson, 120 F.2d 547, ees 

In proceeding under the Longsho 
men’s Compensation Act, weight 
evidence is exclusively for determin: 
tion of deputy commissioner. Loz 
shoremen’s and Harbor Workers’ 
pensation Act, 33 U.S:C.A. § 901 et 
—Fireman’s Fund Ins. Co. v.. 
son, 120 F.2d 547. ' 

Where deputy commissioner int 
ed to apply provision of the Longsho 
men’s Compensation Act that claiman 
average annual earnings shall be suc 
sum as, having regard to claimant 
previous earnings and earnings of ot! 
er employees of the same or most sin 
ilar ‘ciass, shall reasonably represe) 
claimant’s annual earning capacity 


Te fe 


deputy comuinissioner did not couside 
ot the same or most similar class, d 
uty commissioner’s award wa 
conclusive, because “not in acc: rd 
with law,” within the meaning of 
act and was_ properly 
Longshoremen’s and Harbor Worke 
Compensation Act §§ ) 
U.S.C.A, §§ 910(c), 921(b).—Firem: 
pee Ins. Co. v. Peterson, 120 4#.2d 
C.C.A.Or. Under provision 
Longshoremen’s Compensation | 
that claimant’s average annual earh: 
shall be such sum as, having regar 
to claimant’s previous earnings an 
earnings’ of other employees of — 
same or most similar class, shall rea- 
sonably represent claimant’s annual 
earning capacity, where deputy con 
missioner considered earnings of 
employees of the same or most s: 
Ciass, his award, based on determi 
tion that annual earning capacity 
claimant, who had sustained pre 
injuries, was iess than average 
earnings of such other employee 
improperly set aside. L 
and Harbor Workers’ Compensation 
Act § 10(c), 83 U.S.C.A. § 910(c).— 
Vireman’s ’und Ins. Co. y. Van Steene, 
120 F.2d 548. phone 
D.C.Cal, In libel under Longshore 
men’s Compensation Act to enjoin en- 
forcement of a compensation aw. 
made by deputy comiuissioner, if su 
ported by the evidence, deputy comm 
sioner’s finding is conclusive. Long 
shoremen’s anu Harbor Workers’ Coi 
pensation Act § 1 et seq., 33 U.S.C. 
§ 901 et seq.—Coos Bay Lumber Co. 
Pitlsbury, 37 Supp. 914. 


D.C.Ky. An award of the deputy P 


commissioner under the Longshor 
men’s Compensation Act may be sus- 
pended or set aside by 
court if not in accordance with’ law, 
but his findings on questions of fact 
with respect to injuries to an employee 
within the purview of the act are final, 
it supported by evidence. and within 
the scope of his authority. Longshore- 
men’s and Harbor Workers’ Conmpensa- 
tion ,Act § 21(b), 38° -ULS.CA. § 921 
(b).—Wood Preserving Corporation y. 
McManigal, 39 F.Supp. 177. 

D.C.La. In proceeuing under Long- 
shoremen’s Compensation Act, a find- 
ing of the Deputy Commissioner that 
right to compensation was barred, sup- 
ported by substantial evidence and in 
accord with the law, was conclusive 
on the District Court. Longshore- 
men’s and Harbor Workers’ Compensa- 


° 


er. 
previous earnings of other em hei 
bea 


set ‘asi de. 
10(c), 21(b), 33 


Longshoremen’s | 


the district — 
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ing must be accepted as conclusive if 
supported by evidence unless there is 
some irregularity in proceedings, and 
appellate court’s inquiry is confined to 
whether conclusion is supported by 
r evidence. Longshoremen’s and Harbor 
Workers’ Compensation Act, § 20(a), 33 
WU~.S.C.A. § 920(a).—Whalen v. Lowe, 38 
F.Supp. 248. 


: D.C.N.Y. In proceedings under 
-Longshoremen’s Compensation Act, 
findings of fact of deputy commis- 


sioner sustained by evidence are con- 


elusive. Longshoremen’s and Harbor 
Workers’ Compensation Act, 33 _ U.S. 
_ G.A, § 901 et seq.—Chausse v. Lowe, 


wee od B.Supp. 1011. 
- ~+D.C.Pa. Where jurisdictional facts 
were not involved in the findings of 
_ the Deputy Commissioner in_compensa- 
_ tion proceeding under the Longshore- 
men’s Compensation Act, they were re- 
ay quired to be upheld by the Distriet 
_ Court in insurer’s action for a perma- 
nent injunction against the enforcement 
of a compensation order, if the findings 
were supported by competent evidence, 
- Longshoremen’s and Harbor Workers 
- Compensation Act, § 1 et seq., 33 U.S. 
CA. § 901 et seq.—Travelers Ins. Co. 
vv. Norton, 34 F.Supp. 740. | 
_D.C.Wash. Courts, on review, are not 
allowed to reassay or reweigh the evi- 
dence in a proceeding under the Long- 
__ shoremen’s Compensation Act, and may 
not disturb a commissioner’s findings 
of fact, unless wholly unsupported by 
any = evidence. Longshoremen’s and 
_ Harbor Workers’ Compensation Act, 33 
; 901 et seq.—Trudenich v. 


ing that, if a compensation order is 
not in accordance with law’, it may 
be suspended or set aside when deputy 
- commissioner’s decision is not a mere 
_ inference or deduction from undisputed 
facts, but a factual conclusion, drawn 
_ from conflicting testimony of witnesses 
heard by him, the court must be satis- 
fied that no substantial testimony sup- 
ports the conclusion, otherwise it must 
uphold the conclusion. Longshoremen’s 
and Harbor Workers’ Compensation 
Act § 21, 33 U.S.C.A. § 921.—Trudenich 
vy. Marshall, 34 F.Supp. 486. 
 p.C.Wis. In proceeding to set aside 
and enjoin enforcement of longshore- 
men’s compensation award, employers 
were not entitled to a trial de novo on 
question of whether decedent for whose 
death compensation was awarded was 
a member of the crew of employers’ 
yacht and the inquiry of the district 
- -gourt was confined to determination of 
oe whether there was any evidence before 


the deputy commissioner which jus- 
ie tified his implied finding that decedent 
was not a member of the crew. Long- 


_ shoremen’s and Harbor Workers’ Com- 
_ pensation Act, § 21, 33 U.S.C.A. § 921. 

—Walliser y. Bassett, 33 F.Supp. 636. 

Ariz. The Supreme Court accepts the 
findings of the Industrial Commission 
where the evidence is in conflict. Rey. 

Code 1928, § 1391 et seq., as amended, 
—Chapman y. Finlayson Lease, 107 P. 

2d 196. 

The Supreme Court will not disturb 
the findings of the Industrial Commis- 
sion if they are supported by substan- 
tial evidence and cannot, if it would, 
. substitute its findings for those of the 
commission. Rev.Code 1928, § 1391 et 
seq., as amended.—Chapman vy. Finlay- 
son Lease, 107 P.2d 196. 

Ariz. Where medical experts dis- 
agreed as to whether claimant’s admit- 
ted disability was proximately the re- 
sult of an injury by accident arising 
out of and in course of his employ- 
ment, the Supreme Court could not set 
aside an award of the Industrial Com- 
mission denying compensation.—Laud- 
erdale y. Industrial Commission, 115 P. 
2d 249. 

Cal. Industrial Accident Commis- 
sion’s finding of employer-employee re- 


WORKMEN’S COMPENSATION A 
tion Act, § 1 et seq., 33 U.S.C.A. § 901 
et seq.—Dawson v. Jahncke Drydock, » 
33 F.Supp. 668. 


D.C.N.J. Findings of fact by deputy 
commissioner in compensation proceed- 


lation is conclusive on court unless 
there is an entire lack of evidence to 
support finding or the only inference 
that can be drawn from evidence is 
contrary to it.—Drillon v. Industrial 
Accident Commission, 110 P.2d 64, 
prior opinion 104 P.2d 518. c 
Cal. Where there is a_ substantial 
conflict in the evidence regarding the 
status of a person claiming compensa- 
tion, the finding of the Industrial Ac- 
cident Commission will not be dis- 


turbed.—S. A. Gerrard Co. v. Indus- 
trial Accident Commission, 110 P.2d 
377, prior opinion 105 P.2d 159. 


Cal. On petition to review for in- 
sufficiency of the evidence an award 
of the Industrial Accident Commis- 
sion, the only issue requiring con- 
sideration of Supreme Court is wheth- 
er the commission’s finding that the 
injury arose out of the employment is 
supported by substantial evidence.—F. 
W. Woolworth Co. vy. Industrial Ac- 
cident- Commission, 111 P.2d 313, 
prior opinion 103 P.2d 435. 

The Industrial Accident Commission 
may draw inferences from the evi- 
dence and its conclusion will not be 
disturbed unless it is wholly unreason- 
able—F. W. Woolworth Co. vy. Indus- 
trial Accident Commission, 111 P.2d 
313, prior opinion 103 P.2d 485. 

Cal. The courts are bound by the 
statutory provision that the findings 
and conclusions of the Industrial Ac- 
cident Commission on _ questions of 
fact are conclusive and not subject 
to review. St.1937, p.. 305, 5953.— 
Clendaniel vy. Industrial Accident Com- 


mission, 111 P.2d 314, prior opinion 
103 P.2d 998, rehearing denied 104 
P.2d 555. 


Where there is an entire lack of evi- 
dence to support conclusions of fact 
of the Industrial Accident Commission, 
conclusions of the commission are not 
final. St.1937, p. 305, § 59538.—Clen- 
daniel v. Industrial Accident Commis- 
sion, 111 P.2d 314, prior opinion 103 
ee 998, rehearing denied 104 P.2d 

On motion to reopen compensation 
proceeding on ground of newly dis- 
covered evidence which was cumula- 
tive, credibility of witnesses and the 
weight of the evidence was for the 


Industrial Accident Commission. St. 
1937, p. 301, § 58038.—Clendaniel v. 
Industrial Accident Commission, 111 


d 314, prior opinion 103 P.2d 993, 
rehearing denied 104 P.2d 555. 

Cal. The finding of the Industrial 
Accident Commission will not be dis- 
turbed unless there is an entire lack 
of evidence to support it and court is 
not concerned with conflicts in the 
evidence.—Associated Indemnity Corpo- 
ration v. Industrial Accident Commis- 
sion of California, 112 P.2d 615, prior 
opinion 105 P.2d 374. 

Cal.App. If there is substantial evi- 
dence to support the finding and order 
of the Industrial Accident Commis- 
sion, the District Court of Appeal can- 
not substitute its views for those of 
the Commission and annul the award. 
—Morris v. Industrial Accident Com- 
mission, 104 P.2d 408. 

Where findings of State Industrial 
Accident Commission are based upon 
reports of medical experts which are 
in substantial conflict, District Court of 
Appeal cannot disturb the findings and 
conclusions of the Commission.—Morris 
vy. Industrial Accident Commission, 104 
P.2da 408. 

Cal.App. The matter of computing 

the degree of disability suffered by 
employee is within exclusive jurisdic- 
tion of Industrial Accident Commission, 
and reviewing court cannot disturb ac- 
tion of commission if there was any 
evidence before commission justifying 
the commission’s finding.—Phcenix In- 
demnity Co. v. Industrial Accident 
Commission, 107 P.2d 935, 41 Cal.App. 
2d 858. . 
_ Cal.App. The percentage of disabil- 
ity of compensation claimant is mat- 
ter for determination of the Industrial 
Accident Commission in the exercise 
of its sound discretion based upon 
fair view of all circumstances.—Wold 
vy. Industrial Accident Commission, 109 
P.2d 398, 
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to support finding and order of In- 
dustrial Accident Commission, the dis- 
trict court of appeal may not substi- 
tute its views for those of the com- 
mission and annul the award.—Wold 
v. Industrial Accident Commission, 109 
F.2d 398. 

Where findings of Industrial Acci- 
dent Commission are based upon re- 
ports of medical experts which ar 
in substantial conflict, the distric 
court of appeal may not disturb the 
findings and conclusions of the com- 
mission.—Wold vy. Industrial Accident 
Commission, 109 P.2d 398. 

Cal.App. Question of duration of 
employee’s disability was one of fact 
for the Industrial] Accident Commis- 
sion, and if there was substantial evi- 
dence to support finding and order of 
commission, District Court of Appeal 
could not substitute its views for those 
of the commission and annul the | 
award.—Employers’ Liability Assur. 
Corporation, Limited, of London, Eng- 
land, v. Industrial Accident Commis- 
sion, 109 P.2d 716. 

_Where insurance carrier claimed that 
disability of employee who testified 
he was unable to work because of 
pains in back had ceased, and claimed 
that guardian ad litem should have 
been appointed for employee, and that 
value of employee’s testimony was les- ° 
sened because of physician’s report 
that employee was suffering from a 
mental disease, contention was over- 
ruled where both matters were before 
Industrial Accident Commission for con- 
sideration and referee was in position 
to judge value of employee’s testimony, 
especially where employee had been 
in psychopathic ward for six days and 
had been discharged.—Dmployers’ Lia- 
bility Assur. Corporation, Limited, of 
London, England, v. Industrial Acci- 
dent Commission, 109 P.2da 716. 


Cal.App. An award by the Indus- 
trial Accident Commission must be up- 
held, if commission’s finding is sup- 
ported by any substantial evidence. St. 
1937, p. 265, § 3201 et seq.—Matthews 
vy. Naylor, 109 P.2d 978. 


Cal.App. It is within the province 
of court, in reviewing an award for 
workmen’s compensation based wholly 
on circumstantial evidence, to deter- 
mine whether there are inferences rea- 
sonably deducible from the evidence 
to sustain the Industrial Accident Com- 
mission’s finding.—Brown v. Industrial 
Accident Commission of California, 111 
Pi2d 931. 

Cal.App. An order based on a find- 
ing of the Industrial Accident Commis- 
sion supported by substantial evidence 
must be affirmed.—Guth v. Industrial 
Accident Commission of California, 112 
P.2d 969. 

Ordinarily, unless but one inference 
can reasonably be drawn from the 
facts, the question whether a workman 
is an employee within the Workmen’s 
Compensation Act is a ‘question of 
fact’? for the Industrial Accident Com- 
mission upon which its finding is con- 
clusive.—Guth y. Industrial Accident 
Coreen of California, 112 P.2d 
Cal.App. Reviewing court may not 
annul a compensation award merely 
because the evidence igs conflicting.— 
Schumacker y, Industrial Accident 
Commission, 115 P.2d 571. 


Colo. In action to review award of 
Industrial Commission, court may not 
disagree with the commission on con- 
clusions to be drawn from the evidence, 
but if testimony was such that honest 
men fairly considering it might arrive . 
at contrary conclusions, an ‘issue of 
fact” is presented and commission’s 
finding thereon igs binding on district 
court and reviewing court.—Industria] 
Commission v. Day, 111 P.2d 1061, 107 
Colo. 332. 

Colo. Whether a wife is voluntarily 
separated and living apart from her 
husband so as to be precluded from 
recovery of compensation is a ‘“ques- 
tion of fact”, within rule that finding 
of Industrial Commission is conclusive 
if there is any evidence to support it. 
785 C.S.A. c. 97, § 831.—Gold Mines 


~ 
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SLO S$ 11,012, 33° US.CA. 


circuit court 


Consol. v. Simmons, 112 P.2d 555, 107 
Colo. 359. : 
Colo. The Industrial Commission is 
the fact-finding body in every compen- 
sation case.—Industrial Commission v. 
Downing, 113 P.2a 869. 

Colo. Findings of the Industrial 
Commission based on conflicting credi- 
ble and substantial evidence are bind- 
_ing on courts. ’35 C.S.A. ¢. 97, § 280 
et seq.—Skjoldahl v. Industrial Com- 
mission, 113 P.2d 871. 

Conn. The finding of compensation 


- commissioner that there was no causal 


connection between work which. em- 
ployee was doing and the coronary oc- 
clusion of which employee died, and 
‘that employee did not sustain an in- 
jury arising out of his employment 
which resulted in his death, was con- 
elusive on superior court, where medi- 
cal testimony was conflicting.—Baktis 
- Sidney Blumenthal & Co., 18 A.2d 

Conn. On an appeal to the superior 
court from a finding and award of a 
compensation commissioner, the court 
cannot retry the facts.—Taylor v. M. A. 
Gammino Const. Co., 18 A.2d 400, 127 
Conn. 528. 

Del.Super. The findings of the In- 
dustrial Accident Board which had the 
witnesses before it would not be dis- 
turbed on appeal if there was evidence 
in the record from which the Board’s 
conclusion could be fairly drawn. Rey. 
Code 1935, § 6071 et seqg., as amend- 
ed.—Gooden y. Mitchell, 21 A.2d 197. 

App.D.C. If findings of deputy com- 


- pensation commissioner that employee 


did not sustain a heart injury as re- 
sult of his employment were supported 
by substantial evidence, findings. must 
be affirmed. Longshoremen’s and Har- 
bor Workers’ Compensation Act § 21 
83 U.S.C.A, § 921(b).—Granholm 
_v. Cardillo, 116 F.2d 948. 
Findings of deputy compensation 
commissioner that employee did not 
sustain a heart injury as result of em- 
ployment would be affirmed, notwith- 
standing there was evidence in record 
which would have supported a finding 
favorable to employee, where there was 


also evidence in record including testi- 


mony of a medical expert that sup- 


ported findings and question before ap- 


pellate court was not for whom evi- 
dence preponderated, but whether there 
was evidence present in record suffi- 
cient to justify the findings. Long- 


- shoremen’s and Harbor Workers’ Com- 


pensation Act § 21(b), 33 US.C.A. § 
-921(b).—Granholm y. Cardillo, 116 F. 
2d 948. 

App.D.C. The United States Court 
of Appeals for the District of Colum- 
bia may not set aside an order of the 
deputy commissioner under the Long- 
shoremen’s Compensation Act except 
where it appears that there is an er- 
ror of law or that the finding is not 
supported by substantial evidence or 
where it is clearly arbitrary and un- 


reasonable, and it is of no consequence 


that the court might have reached a 
‘different conclusion or that there is a 
sharp conflict in the testimony or even 
that the evidence preponderates strong- 
ly against the view expressed by the 
deputy, since the court cannot substi- 
tute its judgment for the deputy’s 
judgment nor can the court weigh the 
evidence. Longshoremen’s and Harbor 
Workers’ Compensation Act, 33 U.S. 
C.A. § 901 et seqg.; D.C.Code 1929, T. 
§ 901 note. 
—Groom v. Cardillo, 119 F.2d 697. 
Fla. In compensation proceeding, the 
in reviewing the record 
made before the Industrial Commission 
must give to the findings of the Com- 
mission about the same weight that a 
ehancellor should properly give to the 
findings of law and fact by a special 
master appointed by the court.—Cone 
Bros. Contracting Co. v. Massey, 198 So. 


802. 
Fla. On appeal from an order of 
the Industrial Commission circuit 


court should give commission’s find- 


FF ) 
: Rtn, a, Ye 
ould properly giv to fi 
Jaw and fact by Specia 


appears to be in accord with law and 
facts ——Dixie Laundry v. Wentzell, 200 
So. 860. 2 

Fila. On appeal from order of In- 
dustrial Commission, circuit court 
should give commission’s findings the 
same weight which chancellor should 
properly give to findings of law and 
fact by special master and should con- 
sider case on record and enter such or- 
der as to circuit court appears to be 
In accord with law and facts. Acts 
1935, ec. 17481.—City of St. Petersburg 
v. Mosedale, 1 So0.2d 878. 

Ga.App. Where the evidence in com- 
pensation hearing before a single com- 
missioner was sufficient to support the 
commissioner’s award denying compen- 
sation, the setting aside of such award 
by Superior court was reversible error. 
—American Mut. Liability Ins. Co. v. 
Lindsey, 11 S.B.2d 512. 

Ga.App. Findings of fact by the In- 
dustrial Board are binding upon all 
courts where supported by competent 
evidence. Code 1933, § 114-708.—Amer- 
ican Mut. Liability Ins. Co. v. Jenkins, 
12 $.H.2d 80, 63 Ga.App. 777: 

On review of an award by single di- 
rector of the Industrial Board, the full 
board acts as a fact-finding body and 
may reverse the finding, even though 
there is some evidence to support such 
finding by the single director, and in 
reviewing award of the full board deny- 
ing compensation, the reviewing court 
must affirm the award if the evidence 
favorable to the employer is sufficient 
to authorize an award denying compen- 
sation. Code 1933, § 114-708.—Ameri- 
can Mut. Liability Ins. Co. v. Jenkins, 
12 §.H.2d 80, 68 Ga.App. 777. 

Ga.App. Where there is evidence 
supporting exclusive fact-finding body’s 
finding, such as Industrial Board’s 
finding, that injuries causing disability, 
for which employee received compensa- 
tion under agreement with employer, 
did not cause such employee’s death, 
Court of Appeals is without authority 
to interfere with such finding. Code 
1933, § 114-710.—Smith v. Fidelity & 


Casualty Co., 12 S.H.2d 366, 63 Ga. 
App. 898. 
Ga.App. Where claimant, an old 


negro, who was more or less ignorant, 
contended that one of two hernias had 
caused his disability, and there was 
sufficient competent evidence to sup- 
port award of director in favor of 
claimant, award of full board aflirm- 
ing award of director was properly af- 
firmed by the court, though testimony 
of claimant was not clear in some par- 


ticulars, and testimony of physicians 
was in sharp conflict on material is- 
sues. Code 1938, § 114-101 et seq.— 


Ocean Accident & Guarantee Corpora- 
tion v. Lane, 12 §.H.2d 413. 


Ga.App. A finding by the Indus- 
trial Board that claimant had not sus- 
tained the burden of showing that she 
had sustained an _ accidental - injury 
within Workmen’s Compensation Act 
is binding on all courts where there is 
evidence in the record to support it. 
Code 19338, § 114-101 et seq.—Amer- 
ican Mut. Liability Ins. Co. vy. Harden, 
13 S.H.2d 685. 

Ga.App. The findings of the indus- 
trial board as to the facts cannot be re- 
versed if there is any evidence to sup- 
port them.—Overton-Green Drive-It- 
Yourself System v. Cook, 16 S.H.2d 50. 

Idaho. Where the facts presented by 
the testimony of witnesses, stipulation 
or otherwise, in compensation pro- 
ceeding are conflicting, and there are 
facts appearing in the record which 
if uncontradicted would be_ sufficient 
to support the order appealed from, 
order will not be reversed on appeal. 
Const. art. 5, § 9, as amended, see Laws 
1937, p. 498.—Knight v. Younkin, 105 
P.2d 456. 


Idaho. In compensation proceeding, 
it is for the board to determine under 
all the evidence the degree of disability 
of compensation claimant.—Watkins y, 
Cavanagh, 107 P.2d 155. 


ndings of 
‘ Master, and 
should consider case on record and 
enter such order as to circuit court 


evidence to ort 
of compensation board 


ant to recover compensation, it bee 
a “question of law” for reviewing | 
to determine whether proper appli 
tion of the law has been made to th 
evidence. Code 1932, § 43-901 et seq 
Howard y. Texas Owyhee Min 
Development Co., 115 P.2d 749. — 
ii. It is the province of the 
dustrial Commission to draw rea 
able inferences from the evidence and 
determine conflicts arising in the 
timony, and its decisions should n 
disturbed unless. without foun 
in, or manifestly against weight of 
dence.—Macon County Coal Co. ; 
dustrial Commission, 29 N.H.2d 
IM. 219. AMS 
Where prior to accident employ 
was in healthy, robust condition, h a 
been in employ of employer fo y 
years and for 3 years had lost no t 
from his work, but subsequent to 
cident he was weak, unable to 7 
without artificial aid, and devel 
anemia and vomiting of progr 
increasing virulence, and injuries re- 
ceived by employee were recog 
cause of cancer in region where_ 
ployee’s cancer was located, evi 
supported Industrial Commission’s | 
cision that employee’s death lt 
from his accidental injury and de 
should not have been disturbed.— ) 
County Coal Co. v. Industrial Com: 
sion, 29 N.H.2d 87, 374 Ill. 219. 
Ill. Courts may not on review 
award made by the Industrial Commis 
sion disturb factual determinations o 
that body, unless they are manifest! 
against the weight of the _ evi 
Smith-Hurd Stats. c. 48, § 138 et 


sort had ‘ 
Stats. c. 48, § 1 


G 

v. Industrial .H.2¢ 
1025) 374217 Ose f mee. 
The Industrial Commission may act 


on reasonable inferences arising fr 
undisputed or established facts, a 
such inferences do not lie within tl 
realm of conjecture, and hence the Su 
preme Court may not discard such per-— 
missible inferences because perchance it — 
might have drawn other inferenées from — 
the established facts, unless the infer- 
ences drawn by the commission are W 
reasonable. Smith-Hurd Stats. @ 48 
138 et seq.—Rosenfield v. Industrial. 
Con 29 N.B.2d. 102, 3740 11 
76. bs, 
Il. Supreme Court will not disturb 
Industrial Commission’s finding on a 
finding of fact unless it is against 
manifest weight of evidence.—Central 
Pattern & Foundry Co. v. Industria 
pet Lrae 29 N.E.2d 611, 374 Mil. 
Ill, Whether notice of accident had 
been given by workmen’s compensation 
claimant as required by statute was’ a 
question of fact for determination of 
Industrial Commission, and finding that 
no notice had been given was not 
subject to reversal by the court unless 
it clearly appeared that finding was 
manifestly against weight of the evi- 
dence. Smith-Hurd Stats. c. 48, § 161. 
—Brown Shoe Co. v. Industrial Com- 
mission, 30 N.H.2d 4, 374 Ill. 500. 
Where evidence respecting whether 
claimant had given notice of accident as 
required by the Workmen’s Compensa- 
tion Act was conflicting, Industrial 
Commission had duty to weigh the evi- 
dence and determine credit and weight 
to which each witness was entitled, 
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and, under the circumstances, the com- 
mission’s finding thereon should not 
have been set aside by the circuit court. 
Smith-Hurd Stats. c. 48, § 161.+Brown 
Shoe Co. v. Industrial Commission, 30 
N.E.2d 4, 374 Ill. 500. 

Ill. It is the province of the Indus- 
trial Commission to draw reasonable 
- eonclusions and inferences from_ the 
evidence, and neither Supreme Court 
—-nor cireuit or superior court may set 
aside fact findings unless manifestly 
against weight of evidence.—De Bartolo 
y. Industrial Commission, 30 N.H.2d 
64 (ee (> MII-103. 

Til. Where evidence is merely con- 
flicting, decision of Industrial Commis- 
sion not contrary to manifest weight 
ie of evidence will not be disturbed. 
*.) Smith-Hurd Stats. ¢. 48, § 172.7.— 
- Weil-Kalter Mfg. Co. v. Industrial 
Commission, 32 N.B.2d 889, 376 Ill. 
48 


_ The reviewing court does not inter- 
fere with finding of Industrial Com- 
mission on fact questions as to exist- 

ence and extent of dependency, if there 
is evidence to sustain the finding. 
Smith-Hurd Stats. c. 48, § 172.7(a-d). 
_ _Weil-Kalter Mfg. Co. v. Industrial 
* Commission, 32 N.H.2d 889, 376 Ill. 


8. 

fll. The Industrial Commission may 
draw. reasonable inferences and con- 
-elusions from evidentiary facts, and 
the courts may not set aside the find- 
f ings of the commission unless they are 
manifestly against the weight of the 

evidence. Smith-Hurd Stats. ¢c, 48, 
172.1 et seq.—Hansell-Elcock Co. v. 
Industrial Commission, 33 N.H.2d 194. 
376 Ill. 151. 

. In a workmen’s compensation case, 
where expert witnesses strongly dis- 
agree, the court cannot undertake to 
determine with technical accuracy 
- where the preponderance of the evi- 
dence lies.—Hansell-Hlcock Co. v. In- 
dustrial Commission, 33 N.H.2d 194, 
we 376. LITA bY, ; 
‘Wil. The rule that findings of Indus- 
trial Commission cannot be set aside by 
court on review unless such findings 
are manifestly against weight of evi- 

_ dence was not applicable, where facts 
were not in controversy and question 
_--—s- whether compensation should be award- 
ed was one of law. Smith-Hurd Stats. 
ss @. 48, § 188 et seq.—Grossman vy. Indus- 

“pe trial ac 33 N.E.2d 444, 376 
pall. 298, 

‘Ind. Where the finding of the In- 
dustrial Board that disability of an 
4 employee is not due to an occupational 
- disease arising out of and in the course 
of employment rests on a substantial 
factual foundation, it will not be dis- 
turbed, and where there is a substantial 
conflict in the evidence, the decision of 
the Supreme Court will not be substi- 
tuted for a decision of the board. 
Burns’ Ann.St. § 40-2201 et seq.— 
Loucks y. Diamond Chain & Manutfac- 
turing Co. 32 N.H.2d 308. 

red Ind. It is the province of the In- 
 dustrigl] Board to hear and weigh the 

evidenée, thus determine the eviden- 

-tiary facts, and from those facts draw 

reasonable inferences to arrive at the 
ultimate fact, and the finding of the 
ultimate fact becomes a ‘question of 
: law’ for the determination of the 
th -court only where there is no: conflict in 
the evidence and there can be only one 
} reasonable inference drawn from the 
evidentiary facts established by the un- 
contradicted evidence. Burns’ Ann.St. 
§ 40-1201 et seq.—Soetje & Arnold, 
Inc., v. Basney, 34 N.E.2d 26. 

In determining whether the evidence 
supported the finding of the Industrial 
Board that an accident arose out of 
and in the course of employment, the 
Supreme Court was required to disre- 
gard all evidence unfavorable to the 
finding and consider only the favor- 
able evidence and reasonable inferences 
supporting the finding. Burns’ Ann.St. 
§ 40-1201 et seq.—Soetje & Arnold, Inc., 
yv. Basney, 34 N.H.2d 26. 

Ind.App. In compensation proceed- 
ings, questions whether compensation 
claimant was an independent contrac- 
tor, and whether disability for which 
he sought compensation was one from 
which he had suffered since childhood, 


i, 
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were questions of fact for the Indus- 
trial Board to‘ determine.—Kosciusko 
Produce Corporation y. Nelson, 29 N. 
B.2d_ 322. 

Ind.App. Where award is challenged 
on appeal from Industrial Board as 
contrary to law because of insufficien-- 
ey of evidence, and evidence is uncon- 
tradicted, Appellate Court must con- 
sider evidence and its sufficiency, and 


thereby ascertain whether or not evi- - 


dence sustains facts on which finding 
of board is based. Burns’ Ann.St. 
1933, § 40-1401 et sea.—Soetie & Ar- 
nold v. Basney, 29 N.H.2d 355. 

The Appellate Court will reverse 
award of compensation in absence of 
evidence to support finding that em- 
ployee’s death was result of injuries 
suffered in accident arising out of and 
in course of employment. Burns’ Ann. 
St.1933, § 40-1401 et seq.—Soetje & 
Arnold y. Basney, 29 N.E.2d 355. 

Ind.App. The weight to be given to 
evidence of scientific tests made at or 
near furnaces and vats located in part 
of factory where employee, who sought 
compensation for occupational disease, 
worked, to determine amount of carbon 
monoxide gas escaping, in determining 
ultimate facts in controversy, was for 
the industrial board. Laws 1937, ec. 
69, § 20(f).—Loucks v. Diamond Chain 
& Mfg. Co., 29 N.H.2d 791. 

Provision of Occupational Diseases 
Act that on appeal the reviewing court 
shall have jurisdiction to determine all 
questions of law and fact does not 
authorize reviewing court to weigh the 
evidence, and the reviewing court will 
review the evidence to ascertain wheth- 
er it is sufficient to sustain finding of 
fact upon which award is based, but 
not for the purpose of substituting 
judgment of the reviewing court for 
that of the industrial board. Laws 
1937, c. 69, § 20(f).—Loucks v. Dia- 
mond Chain & Mfg. Co., 29 N.E.2d 791. 

Ind.App. Whether one who under- 
takes to accomplish a specified result 
for another is an employee or an inde- 
pendent contractor is a question of fact 
for the Industrial Board to determine 
upon. the evidence submitted to the 
peetdae hos v. Henke, 29 N.B.2d 

oO. 

The decision of the Industrial Board 
on any question of fact is binding on 
the Appellate Court, if decision is sus- 
tained by competent evidence.—Gibbons 
v. Henke, 29 N.E.2d 995. 

Ind.App. If there was any compe- 
tent evidence to support ultimate facts 
found by Industrial Board in compen- 
sation case, board’s finding was bind- 
ing upon Appellate Court.—Pearson 
Co. v. McDermid, 31 N.H.2d 642. 

It was not within province of Ap- 
pellate Court to weigh evidence in 
compensation case.—Pearson Co. v. Mc- 
Dermid, 31 N.B.2d 642. 


Ind.App. Whether result just and 
fair to both parties could be obtained 
by computing injured employee’s aver- 
age weekly wage for the purpose of 
awarding compensation on the basis of 
the particular employee’s wage rate 
without regard to the average weekly 
wage of other persons employed in the 
same class of work for the same em- 
ployer, or other employers in the dis- 
trict, was a ‘question of fact’? for the 
Industrial Board, and the shortness of 
injured employee’s period of employ- 
ment alone would not necessarily be 
conclusive of unfairness. Burns’ Ann. 
St. § 40-1701.—Leatherbury y. Early, 
32 N.E.2d 99. 


Ind.App. It is within province of In- 
dustrial Board to determine the ulti- 
mate facts, and if in determining an 
ultimate fact the Board reaches a legiti- 
mate conclusion upon evidentiary facts, 
Appellate Court will not disturb such 
conclusion even though it might pre- 
fer another conclusion, which is equally 
legitimate. Burns’ Ann.St. § 40-1201 et 
seq.—Meek v.. Julian, 32 N.E.2d 737. 

Ind.App. The Industrial Board is a 
fact-finding body in a workmen’s com- 
pensation case, and the Appellate Court 
is bound by the board’s finding, either 
where the evidence is conflicting or 
where from undisputed evidence oppos- 
ing inferences can reasonably be drawn, 


aay weedy 


t ‘ 


—Odd Fellows Cemetery of New H 
v. Daniels, 33 N.H.2d 357. 
Ind.App. The court will not disturb 


ven 


a conclusion of the Industrial Board ~ . 


as a fact finding body if there is some 
evidence to support the finding, but 
the phrase ‘some evidence” means evi- 
dence having probative value. Acts 
1937, ec. 69.—Hirst v. Chevrolet. Muncie 
Division of General Motors Corpora- 
tion, 33 N.H.2d 773. 

Ind.App. The finding of Industrial 
Board on question of fact would not 
be disturbed by Appellate Court, where 
finding was sustained by competent 
evidence.—Corr v. Trustees of Indiana 
University, 34 N.EH.2d 136. 

Iowa. Finding of Industrial Com- 
missioner that county engineer was an 
“employee” and not an “official’’ under 
the compensation statute was a ‘‘con- 
clusion of law’? and subject to review 
by the Supreme Court. Code 1939, § 
4644.17; Const. art. 3, § 29.—McKin- 
ley v. Clarke County, 2938 N.W. 449. 

Iowa. Where there was no conflict 
in the evidence, and the determination 
of the Industrial Commissioner wheth- 
er compensation claimant’s injury arose 
out of and in the course of the em- 
ployment was a legal conclusion based 
on a factual situation established with- 
out conflict, the determination was sub- 
ject to review by the court. Code 1939, 
§ 1361 et seq.—Davis v. Bjorenson, 293 
N.W. 829. 

Iowa. District court’s review of com- 
pensation award is limited to determin- 
ing whether Industrial Commissioner 
acted within or in excess of his power, 
whether award was procured by fraud, 
whether award conformed with provi- 
sions of the act, and, if fact findings 
are in issue, whether findings support 
award. Code 1939, §§ 1452, 1453.— 
Griffith v. Norwood White Coal Co., 294 
N.W. 741. : 

In workmen’s compensation proceed- 
ing, Industrial Commissioner and not 
district court has power to pass upon 
credibility of testimony and to find the 
facts. Code 1939, §§ 1452, 1453.—Grif- 
fith_v. Norwood White Coal Co., 294 
N.W. 741. 

Iowa. In compensation proceeding, 
trial court has no authority to usurp 
fact finding right of industrial com- 
missioner.—De Long v. Iowa _ State 
Highway Commission, 295 N.W. 91. 

In compensation proceeding for death 
of state highway commission employee 
caused by general septicemia, district 
court had no authority to make finding 
that, regardless of whether inception 
of disability was a bruise or a boil, 
the infection was thereafter aggravated 
and accelerated by his work, where 
there was competent evidence support- 
ing industrial commissioner’s decision 
denying compensation-~-De Long vy. 
eae lis Highway Commission, 295 


_lowa. The weight, credibility and ul- 
timate probative value of conflicting 
medical testimony is for the industrial 
commissioner, and, when a conflict in 
the evidence exists, the courts cannot 
interfere with fact finding of the com- 
missioner.—Lindeken y. Lowden, 295 
N.W. 112. 
_ lowa. Where evidence on the facts 
in a compensation case was not in con- 
flict, and the only question to be de- 
termined was whether injured claim- 
ant was a_ state or county employee 
in performing his duties as director- 
investigator in connection with ad- 
ministration of the state social security 
act, the question was entirely a “ques- 
tion of law’, and the ruling of the in- 
dustrial commissioner that claimant 
was an employee of the county was 
not conclusive but could be reviewed 
by the Supreme Court. Code 1939, §§ 


3661.013, 3828.006.—Hierlei fe 
SOE Nan tae ierleid y. State, 
Iowa. Where the facts are in dis- 


pute, findings of industrial commission- 
er are final.—Sinclair vy. McDonald, 296 
N.W.. 362. 

Iowa. Findings of industrial com- 
missioner supported by competent eyi- 
dence will not be disturbed on appeal. 
Code 1939, i 1361 et seq.—Tepesch y. 
Johnson, 296 N.W. 740. 


* 


~Gen.St.1935, 


finding, 


§ 1361 et 
96 N.W. 


Where facts in compensation 


rts. Code 1939, 
v. Johnson, 2 


- ease are in dispute, or where reasonable 


minds may differ on inferences fairly to 
be drawn from the proven facts, find- 
ings of the Industrial Commission are 
conclusive, and this is true even though 


the court might arrive at a different 


conclusion from the evidence. Code 
1939, §§ 1452, 1453.—Reddick y. Grand 
Union Tea Co., 296 N.W. 800. 

If evidence in compensation case pre- 
sents question which should have been 
submitted to jury, if trial were before 
a jury, court is bound by findings of 
Industrial Commissioner. Code 1939, §§ 
1452, 1453.—Reddick y. Grand Union 


“Tea Co., 296 N.W. 800. 


If, had case been triable to jury on 
record made before Industrial Commis- 
sioner, directed verdict for employer 
would have been justified, judgment re- 
versing Commissioner’s award of com- 
pensation should be affirmed; if not, 
it must be reversed. Code 1939, §§ 
1452, 1453.—Reddick v. Grand Union 
Tea Co., 296 N.W. 800. 

Iowa. The Industrial Commission- 
er’s decision based on a conflict in fact 
in a compensation proceeding is con- 
clusive on the courts. Code 1939, § 
1361 et seq.—Eveland v. Newell Const. 


& Mach. Co., 298 N.W. 883, 230 Iowa 


644. 

Kan. Where there is no evidence to 
support an award in a compensation 
ease, the Supreme Court has no au- 
thority but to set the award aside. 
44-501 et seq—Hall v. 
eae & Co., 113 P.2d 145, 153 Kan. 

Ky. The Compensation Board’s fact 

supported by any competent 
evidence of probative effect, is conclu- 
sive, in absence of fraud or mistake, 
and such finding will not be disturbed 
by court, unless there is entire absence 
of evidence to support it.—Black Moun- 
tain Corporation v. Smiddy, 142 S.W. 
2d 978, 983 Ky. 682. 

Ky. The Court of Appeals will up- 


hold the findings of fact of the Work- 


men’s Compensation Board when they 
are supported by relevant evidence 
sufficient to support a conclusion.— 
Kentucky Utilities Co. v. Hammons, 
145 S.W.2d 67, 284 Ky. 437. 

Ky. The Workmen’s Compensation 
Board’s fact findings on evidence of 
some probative force and convincing 
weight sufficient to support conclusion 


of its truth will not be disturbed by 


reviewing court as contrary to weight 
of evidence, but board’s award of com- 
pensation, based on mere surmises and 
remote possibilities supported only by 
speculative evidence, will not be sus- 
tained by court. Ky.St. § 4935.—Cit 
of Owensboro v. Day, 145 S.W.2d 856, 
284 Ky. 644. 

Ky. Substantial testimony, or such 
testimony as a reasonable man might 
accept as adequate to support a con- 
clusion, is necessary to sustain a find- 
ing of fact by the Workmen’s Com- 
pensation Board, but Court of Appeals 
would not be justified in setting aside 
a fact finding of the board merely 
because it is not supported by the 
preponderance of the. testimony.— 
Ridgeway Coal Corporation v, Patter- 
son, 146 S.W.2d 35, 285 Ky. 114. 

Ky. The finding of Workmen’s Com- 
pensation Board is reviewable by the 
courts only where there is no con- 
trariety of evidence or disputed facts 
on which Board’s finding is based. 
Ky.St. § 4880 et seq.—Department of 
Highways v. Giles, 146 S.W.2d 37, 284 
Ky. 846. 

Ky. Where there is competent proof 
of injured employee’s total permanent 
disability, courts, on appeal from award 
of board, are precluded from undertak- 
ing to measure the weight of the evi- 
dence or attempting to reconcile con- 
flicts therein. Ky.St. § 4880 et seq.— 
Black Mountain Corporation v. Thomp- 
son, 147 S.W.2d 708, 285 Ky. 306. 

Ky. Decision of Workmen’s Compen- 


sation Board on facts will not be dis- 


turbe 


yy Pie 

rbed if there is legal evidence t 

tain it although the proof may p 

Uh pen ba 7 es eerige the board’s finding.— 
lack Mountain Corporation v. Epper- 

son, 148 S.W.2d 1063, 285 Ky. 661. 

Ky. The Court of Appeals is not 
bound to affirm award of compensation 
because there may be some competent 
testimony in the record to support it 
if the evidence is manifestly insufficient 
to support conclusion. that claimants 
were totally dependent upon deceased. 
—Koppers Coal Co. y. Compton, 149 
S.W.2d 548, 285 Ky. 844, 

In determining dependency of claim- 
ants on contributions of deceased em- 
ployee under rule that it must be 
shown that the contributions exceed- 
ed in value what the deceased received 
at the hands of the alleged dependents, 
the Court of Appeals is not bound to 
accept arbitrary figures given by the 
witnesses as to value of benefits re- 
ceived.—Koppers Coal Co. v. Compton, 
149 S.W.2d 5438, 285 Ky. 844. 

Ky. An award of. the Workmen’s 
Compensation Board supported by evi- 
dence of probative value will not be 
disturbed.—Consolidation Coal Co. v. 
Ditty, 150 S.W.2d 672, 286 Ky. 395. 

Where there is evidence tending to 
show that a worker’s future usefulness 
and occupational opportunities were 
impaired, question of compensation is 
for the Workmen’s Compensation 
Board. Ky.St. § 4900.—Consolidation 
Coal Co. v. Ditty, 150 S.W.2d 672, 286 
Ky. 395. 

Ky. The _ statute providin that 
award or order of Workmen’s Compen- 
sation Board is conclusive and binding 
as to all questions of fact, limits ju- 
dicial power to determining whether 
there is any evidence to support the 
finding. Enyistees 
Stagg Co. v. O’Nan, 151 S.W.2d 51, 286 
Ky. 527. 

Ky. Where there is no claim of 
fraud, findings of fact by compensation 
board are conclusive unless there is 
an entire absence of evidence to sup- 
port them.—Hardwood Sales Co. v. 
Meeks, 151 S.W.2d 406, 286 Ky. 500. 

In compensation proceedings, credi- 
bility of witnesses is to be determined 
by compensation board,—Hardwood 
Sales Co. v. Meeks, 151 S.W.2d 406, 
286 Ky. 500. 

Ky. Award of compensation must be 
upheld if there is any evidence of pro- 
bative value in support _thereof.— 
Browns, Bell & Cowgill v. Soper, 152 
S.W.2d 278, 287 Ky: 1-134 “A UR: 
1385. ? 

Me. In compensation proceeding, 
where there was no factual dispute, the 
issue raised, being one of law, was re- 
viewable by the Supreme Judicial 
Court.—Kirk y. Yarmouth Lime Co., 
15 A.2d 184. 

Me. The findings of facet by Indus- 
trial Accident Commissioner are final, 
and such finality applies to the usual 
phases of the issue as to whether an 
accident arose out of and in the course 
of the employment. Rev.St.1930, c. 55, 
§ 8—Martin v. City of Biddeford, 20 
A.2a 715. 

Mass. 


The finding of the Industrial 
Board, that a causal relation existed 
between employee’s injuries and his 
subsequent total disability, must stand 
if there was any evidence to warrant 
it.—Borstel’s Case, 29 N.H.2d 130. 

Mass. Whether death of building 
owner as result of slipping and falling 
to bottom of elevator well while in- 
vestigating and adjusting stopping ar- 
rangement on elevator cable at floor oc- 
cupied by corporation, of which dece- 
dent was president and principal stock- 
owner arose out of and in course of 
employment by such corporation as re- 
quired to render it liable under Work- 
men’s Compensation Act, was fact ques- 
tion for Industrial Accident Board. 
G.L.(Ter.Ed.) ¢. 152, §§ 26, 31.—Dvlin- 
sky’s Case, 30 N.E.2d 215. 

Mass. Superior court is not entitled 
to come to different conclusion on ques- 
tions of fact than that of industrial 
accident board, where such different 
conclusion is not required as matter 
of law. G.L.(Ter.Ed.) c, 152, § 1 et 
seq.—Murphy’s Case, 80 N.H.2d 681, 
307 Mass. 610. 


as matter of law, superior court could 


4935.—George T..- 


“ 


rt , an 


_ Where findings of industrial - 
board superseded findings more 
ble to employee made by a sing] 


not reverse findings of the board, nor 
could Supreme Judicial Court do 
on appeal. G.L.(Ter.Hd.) e. 152, § 1 
seq.—Murphy’s Case, 30 N.H.2d 6 
307 Mass. 610. 

in the 


natur 


Labor and Industry was again 
preponderance or weight of the e 
dence. Comp.Laws 1929, § 84 
Atherton v. Fawcett, 293 N.W. 708, 294- 
Mich. 436. 

Mich. A finding of fact by Depart-— 
ment of Labor and Industry thor ear 
ing opal was impaired, when 
ported by testimony, was final on 
peal. Comp,Laws 1929, §§ 8426, 
(e)—Donahoe v. Ford Motor Co., 
NW. 211, 295 Mich, 422, ie 
.Mich. Under Workmen’s Compensa- 
tion Act, finding of fact of the Depart- 
ment of Labor and Industry is conelu 
sive on appeal if there is any evide 
from which department’s conclu 
might reasonably be inferred. 
Laws 1929, § 8451.—Chrysler v. Blue 
Arrow Transport Lines, 295 N.W. 


termine whether there is any compet 
evidence to support the award.—M 
v. Ford Motor Co., 296 N.W. 284 
Mich. 348. Cay 
Mich. In compensation proceedi: 
it is province of Department of Lab 
and Industry to draw inferences from S 
testimony and weigh its probabilities.—_ 
Lynch v. R. D. Baker Const. Co., 296 
N.W. 858. Brite ieee et 
In compensation cases, the Suprem 
Court is bound to adopt findings o 
fact by Department of Labor an 
dustry as conclusive, unless ther if 
no competent evidence to sustain suc! 
findings.—Lynch vy. R. D. Baker Const. — 
Co., 296 N.W. 858. ae. 
Supreme Court does not weigh e 
dence on appeal in compensation cases. 
—Lynch vy. R. D. Baker Const. Co., 296. 
N.W. 858. ae ee i 


Mich. Finding of fact by the 
partment of Labor and Industry, | 
compensation proceeding, which ¥ 
supported by competent evidence, wa 
binding on the Supreme Court.—Brink- — 
ert v. Kalamazoo Vegetable Parchment 
Co., 298 N.W. 301,297 Michi 7611 
Mich. On appeal from an award o 
the Department of Labor and Indust 
findings of fact by the commissioner: 
when supported by competent evidence, 
are final.—Brozozowski v. Swedish — 
Crucible Steel Co., 298 N.W. 485, 29 
Mich, 146. : 

Mich. On appeal from an award of — 
the Department of Labor and Industry _ 
in nature of certiorari, if there is any © 
testimony to support finding on a con- 
verted issue of fact, award must be af- jel 
firmed. Comp.Laws 1929, § 8451— — 
Flores v, Nicholson Terminal & Dock. 
Co.,. 299 N.W._ 786, 2:99" Mich. 6, 

Minn. A finding of fact by the In- | 
dustrial Commission in a compensa- — 
tion proceeding will not be reversed 
by the Supreme Court, if the finding’ 
is supported by evidence.—Gildea vy. 
State, 293 N.W. 598. é 

Minn. Evidence required affirmance. 
of order disallowing compensation for: 
injury to employee’s knee, on ground 
that injury did not arise out of em- 
ployment, under rule requiring affirm- 
ance of fact findings by Industrial Com- 
mission where opinion evidence was in 
conflict—Budd yv. C. Thomas Stores 
Sales System, 296 N.W. 571. 

Minn. The Supreme Court, in re- Zz 
viewing the sufficiency of evidence to- 
sustain findings of the Industrial Com- 
mission does not weigh the evidence: 
nor pass on credibility of testimony 
of witnesses, but is limited to a deter- 


oe 
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. mination of whether there is evidence 
: reasonably sufficient to sustain such 


- findings.—Schultz v. U. S. Bedding Co., 
i 297° NW 351. F 
a > Minn. The findings of the Industrial 
Commission on disputed questions of 
we fact in a compensation proceeding will 
A not be disturbed unless consideration 
D,. of the evidence and permissible infer- 
ences therefrom require reasonable 
minds to adopt contrary conclusions. 
_ Mason’s Minn.St.Supp.1940, § 4272-1 et 
nr -seq.—Johnson vy. Crane Co. of Minne- 
» sota,.299 N.W 19. 
, Mo.App. In determining whether 
-—  elaimant was an employee of codefend- 
ant, court was bound to view evidence 
before commission in light most favor- 
- able to award, and to draw all reason- 
able inferences from such evidence to 
‘support award, and to disregard all 
evidence unfavorable to award, and 
ns court would not weigh evidence but 
would merely determine whether there 
Was any competent substantial evi- 
dence in record to support award, and, 
- if there was any doubt as to claimant’s 
right to recover, the doubt would be 
resolved in claimant’s favor. Mo.St. 
Ann. § 3299 et seq., p. 8229 et seq.— 
Schultz AAS tper Products Co., 142 


dence to support the order made by 
- the commission. Mo.St.Ann. § 3299 et 
 seq., p. 8229 et seq.—Anschutz v. Phil- 
_ lips Petroleum Co., 142 S.W.2d 110. 
On an appeal from an award in 
compensation proceeding court may 
consider a pure question of law but 
- eannot weigh the evidence. Mo.St.Ann. 
—  § 3299 et seq., p. 8229 et seq:—An- 
- -gchutz v. Phillips Petroleum Co., 142 

 S.w.2d 110. f 

-h On appeal from an award in a com- 
pensation proceeding reviewing court 
is bound to believe the evidence in the 
record. which tends to support the 
award, to draw reasonable inferences 
therefrom favorable to such award, and 
to disregard the evidence contradictory 
thereto. Mo.St.Ann. § 3299 et seq., p. 
$229 et seq.—Anschutz y. Phillips Pe- 
- troleum Co., 142 S.W.2d 110. 
Dib, Mo.App. In compensation cases, 
finding of Workmen’s Compensation 
- Commission has force and effect of ver- 
_ dict of a jury and is conclusive on 
appeal if supported by any substantial 
competent evidence, and reviewing 
court is not concerned with weight of 
evidence. Mo.St.Ann. § 3299 et seq., 
ial cp 8228 et seq—kKaelin v. Schwartz- 
fal opf, 1438 S.W.2d 350. 

It is province of Workmen’s Com- 
pensation Commission to resolve con- 
 flieting testimony, and judgment of 
weight of evidence and credibility of 
witnesses is exclusive function of com- 
a mission. . Mo.St.Ann. § 3299 et seq., p. 
«$228 et seq.—Kaelin v. Schwartzkopf, 
_.. 143 S.W.2d 350. 
os Where evidence supported compensa- 
e tion commission’s finding that acci- 
a dent occurred after expiration of in- 
fi 


7 


- demnity policy covering claimant’s em- 
ployer, on appeal by claimant and em- 
ployer circuit court was without au- 
5 thority to disturb commission’s award 
against employer but not against al- 


leged insurer. Mo.St.Ann. § 3299 et 
seq. Dp. 8228 et seq.—Kaelin. v. 
Schwartzkopf, 143 S.W.2d 350. 


_ Mo.App. In compensation proceed- 
ing, the weight of the evidence and the 
credibility of the witnesses are for the 
sole consideration of the compensation 
commission.—Webster v. Boyle-Pryor 
Const. Co., 144 $.W.2d 828. 

Mo.App. In compensation proceeding, 
question of proper percentage of dis- 
ability is a matter to be determined by 
the Workmen’s Compensation Commis- 
sion within its special province, and 
therefore, on appeal from an allegedly 
insufficient award, the court was re- 
stricted in its review to the question of 
whether there was suflicient competent 
evidence to support the award based 
upon the theory that the injury com- 
plained of, although an injury to the 
shoulder, was so closely related to an 


MPENSATION 


injury to the arm as to have made such 
injury to arm the test to be applied 
for ascertaining the amount of eom- 
pensation to be paid. Mo.St.Ann. § 
3315, p. 8249.—Bumpus v. Massman 
Const Co., 145 S.W.2d 458. 

Mo.App. A final award of Workmen’s 
Compensation Commissiou has_ force 
and effect of jury’s verdict and is eon- 
clusive and binding on reviewing court, 
in absence of fraud. Mo.St.Ann. § 3342, 
p. 8275.—McCarthy v. American Car & 


Foundry Co., 145 S.W.2d 486. Z 
As it is Workmen’s Compensation 
Commission’s sole duty to pass on 


weight of evidence and witnesses’ eredi- 
bility in compensation proceeding, only 
question determinable by courts on ap- 
peal from commission’s award is wheth- 
er there was substantial evidence sup- 
porting it. Mo.St.Ann. § 3342, p. 8275. 
—McCarthy v. American Car & Foundry 
Co., 145 S.W.2d 486. 

Mo.App. The circuit eourt and the 
Court of Appeals on an appeal from an 
award in a compensation proceeding 
have the duty to consider the findings 
and award of the Workmen’s Compen- 
sation Commission as being in the na- 
ture of a special verdict by a jury, 
and as such they are conclusive if sup- 
ported by any substantial competent 
evidence, and the circuit court and the 
Court of Appeals are precluded from 
weighing the evidence. Mo.St.Ann. § 
$342, p. 8275.—Blahut v, Liberty 
Creamery Co., 145 S.W.2d 506. 

In determining whether the Work- 
men’s Compensation Commission’s 
award is justified by the evidence, an 
appellate court must consider only the 
evidence and _ inferences therefrom 
which support the award, and_ disre- 

ard unfavorable evidence. Mo.St.Ann. 

3342, p. 8275.—Blahut v. Liberty 
Creamery Co., 145 S.W.2d 506. 

Mo.App. An award of the Workmen’s 
Compensation Commission denying 
compensation on a claim growing out 
of the death of an employee must stand 
if conclusions of the commission are 
supported by substantial evidence, but 
the award must be reversed if there 
is no evidence of probative force to 
support the conclusions, or if the con- 
clusions were reached by disregarding 
or ignoring competent, substantial and 
undisputed testimony.—Lewis v. Champ 
Spring Co., 145 S.W.2d 758. 

Where ultimate issue largely re- 
solved itself into which of two conflict- 
ing medieal or scientific theories re- 
garding cause of employee’s death 
should be accepted, issue was peculiar- 
ly for Workmen’s Compensation Com- 
mission to determine.—Lewis v. Champ 
Spring Co., 145 S.W.2d 758. 

Mo.App. Findings of fact and award 
of Compensation Commission are in 
the nature of a special verdict and are 
conclusive .on appeal if supported by 
substantial, competent testimony. Mo. 
St.Ann. § 3299 et seq., p. 8229 et seq. 
—Lay v. City of Salem, 145 S.W.2d 978. 

A reviewing court must consider evi- 
dence in a light most favorable to com- 
pensation award and draw all infer- 
ences of fact from evidence adduced in 
support of the award. Mo.St.Ann. § 
3299 et seq., p. 8229 et seq.—Lay v. 
City of Salem, 145 S.W.2d 978. 

Mo.App. In determining sufficiency 
of evidence to sustain award of com- 
pensation commission, court considered 
only evidence which was most favor- 
able to the claimant.—Garcia y. Vix 
Ice Cream Co., 147 S.W.2d 141. 

An award of the compensation ¢om- 
mission will be sustained if there is 
any substantial evidence to warrant the 
commission in making it—Garcia y, 
Vix Ice Cream Co., 147 S.W.2d 141. 

Mo.App. In determining whether 
death was result of injury sustained 
from an accident arising out of and in 
eourse of deceased’s employment, court 
was bound to view evidence before com- 
mission in light most favorable to 
award, and to draw all reasonable in- 
ferences from such evidence to support 
award, and to disregard all evidence 
tending to contradict ultimate facts 
found by commission and upon which 
compensation was denied.—Lyneh vy, 
Tobin Quarries, 148 S.W.2d 80. 


Mo.App. Findings of ¢ 
tion Commission are to be r 
appeal as in the nature of | 


verdict, and are to be treated as eon- — 


clusive and binding on reviewing court, 
if supported by any substantial compe- 
tent evidence. Mo.St.Ann. 3299 et 
seq., p. 8229 et seq.—Holmes v. Free- 
man, 150 S.W.2d 557. 

In compensation case, appellate court 
may not weigh the eyidence. Mo.St. 
Ann. § 3299 et seq., p. 8229 et seq.— 
Holmes vy. Freeman, 150 S.W.2d 557. 

The reviewing court must view evi- 
dence in the record in the light most 
favorable to compensation award, draw 
all reasonable inferences from the evi- 
dence in support of such award, and 
disregard all evidence unfavorable 
thereto. Mo.St.Ann. § 3299 et seq., p. 
8229 et seq.—Holmes v. Freeman, 150 
S.W.2d 557. 

In compensation case, appellate court 
may not consider credibility of wit- 
nesses. Mo.St.Ann. § 3299 et seq., p. 
8229 et seq—Holmes v, Freeman, 150 
S.W.2d 557. 

It is provinee of the Compensation 
Commission to decide questions on 
which there is conflicting evidence. Mo. 
St.Ann. § 3299 et seq., p. 8229 et seq. 
—Holmes v. Freeman, 150 S.W.2d 557. 

In compensation proceeding, evidence 
that third party rather than alleged 
employer was actually the employer of 
injured timber workman was not con- 
clusive, but merely constituted a con- 
flict in evidence which it was the prov- 
ince of the Compensation Commission 
to decide. Mo.St.Ann. § 3299 et seq, 
p. 8229 et seq.—Holmes v. Freeman, 
150: S.W.2d 557. 


Mo.App. The Workmen’s Compensa- 
tion Commission’s award is binding on. 
appellate court, if supported by any 
substantial competent evidence. Mo.St. 
Ann. § 3299 et seq., p. 8229 et seq.— 
Thurber v. Allied Motors Co., 150 Siw. 
2a 1109. ; 

The Workmen’s. Compensation Com- 
mission’s finding that accident in which: 
employee was injured arose out of and 
in course of his employment is fact 
finding which is conclusive on circuit 
and appellate courts, as jury’s verdict 
would be, if supported by any sub- 
stantial competent evidence. Mo.St.Ann. 
§ 3299 et seq., p. 8229 et seq.—Thurber 
v. Allied Motors Co., 150 S.W.2d 1109. 


_ Mo.App. Whether condition of in- 
jured employee’s eye was caused by 
dust or grit which blew into the eye 
allegedly after having been thrown in- 
to the air by a passing automobile, 
or by a diseased nerve condition, was 
for the workmen’s compensation ecom- 
mission. Rev.St.1939, § 3691, Mo.St. 
Ann. § 3301, p. 8232.—Morrow vy. Or- 
scree Bros. Truck Lines, 151 S.W.2d 


Mo.App. The question as to when it 
became reasonably discoverable that 
employee had sustained a eompensable 
injury wag a “question of fact’? to be 
determined by workmen’s compensation 
commission. _ Rev.St.1939, § 3727, Mo. 
St.Ann. § 3337, p. 8269.—Lutman vy. 
eee Shoe Mach. Co., 151 S.W.2d 


An appellate court must treat find- 
ings of fact by workmen’s compensa- 


tion commission as in nature of a ver- 


dict by a jury which is conclusive and 
binding if supported by sufficient com- 


petent evidence.—Lutman y, American . 


Shoe Mach. Co., 151 S.W.2d 701. 

The Court. of Appeals, on appeal’ in 
compensation case, must look only to 
evidence which is favorable to award 
and findings of workmen’s ecompensa- 
tion commission and disregard all si- 
lence in conflict therewith.—Lutman y, 
rane Shoe Mach. Co., 151 S.W.2d 

The weight of evidence and eredi- 
bility of witnesses in a eompensation. 
ease are matters for workmen’s com- 
pensation commission to determine:— 
Lutman vy. American Shoe Mach. Co, 
151 S.W.2d 701. 

In compensation case, neither cireuit 
court nor Court of Appeals has author- 
ity to interfere with a finding of triers 
of the faets where such finding is sup- 
ported by substantial competent evi- 
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o.App. Where cause of employee’s 
eath, for which compensation is sought 
under Workmen’s Compensation Act, 

rests on conflicting medical testimony, 

Workmen’s Compensation Commission’s 
finding of cause of death in line with 
either of contradictory.— professional 
opinions must be upheld by courts as 
supported by sufficient competent evi- 
dence. Reyv.St.1939, §§ 3689-3766, Mo. 
St.Ann. §§ 8299-3376, pp. 8229-8294.— 
Driemeyer v. Anheuser-Busch, Ine., 153 
S.W.2d 821. 

Mont. Where additional testimony 
before district court on appeal from 
Industrial Accident Board’s decision 
is not substantial and does not clearly 
preponderate against board’s findings, 
court is not justified in reversing such 
decision.—Nigretto v. Industrial <Acci- 
dent Fund, 106 P.2d 178. 

Mont. Where evidence as to whether 
surviving husband was incapable of 
supporting himself at time of wife’s 
death was conflicting, inquiry was lim- 
ited to single question of whether 
there was substantial evidence to sup- 
port judgment sustaining finding of In- 

dustrial Accident Board that husband 

was not incapable of supporting him- 
self. Rev.Codes 1935, §§ 2877, 2970- 
2977.—_Kyyny v. Sherman & Reed, 113 
P.2d 337, 111. Mont. 593.. A 

Neb. On employer’s appeal from dis- 
trict court’s judgment for claimant in 
compensation case, judgment could 
only be modified or set aside by Su- 
preme Court on ground that findings of 
fact were not conclusively supported by 
evidence as disclosed by record. Comp. 
St.Supp.1939, § 48-174.—Schirmer v. 
Cedar County Farmers Telephone Co., 
296 N.W. 875. 

N.J. In wife’s proceeding for com- 
pensation for death of husband, wheth- 
er there had been a cessation of wife’s 
dependency or of husband’s legal obli- 
gation to support wife was a question 
of fact for Supreme Court in the ex- 
ercise of its statutory fact-finding 
function.—Alexander vy. Cunningham 
Roofing Co., 15 A.2d 612, 125 N.J.L. 
ae affirming 11 A.2d 41, 124 N.J.L. 
390. 

In compensation proceeding, findings 
of fact on conflicting evidence or on 
uncontroverted evidence reasonably 
susceptible of divergent inferences are 
conclusive on appeal.—Alexander  v. 


Cunningham Roofing Co., 15 A.2d 612,. 


125 N.J.L. 277, affirming 11 A.2d 41, 
124 N.J.L. 390. 

N.J. In workmen’s compensation 
case, it is not the function’ of the 
Court of Errors and Appeals to weigh 
and appraise the evidence.—Pilkington 
v. State Highway Department, 15 A.2d 
636, 125 N.J.L. 444, affirming 10 A.2d 
489, 124 N.J.L. 11. 

In workmen’s compensation case, 
findings of fact on conflicting evidence 
or on uncontroverted evidence reason- 
ably susceptible of divergent inferences 
are not reviewable in Court of Errors 
and Appeals on _error.—Pilkington v. 
State Highway Department, 15 A.2d 

«©6386, 125 N.J.L. 444, affirming 10 A.2d 
+489, 124 N.J.L. 11. 

N.Y. In a compensation proceeding, 
the Appellate Division can pass only 
upon question of law whether evidence 
conclusively establishes that a claim- 

ant is entitled to an award, and it 
laéks power to reverse a finding of fact 
sustained by the evidence, or to direct 


industrial Board to make a finding not. 


established as a matter of law by the 
evidence.—Daus v. Gunderman & Sons, 
28 N.H.2d 914, 283 N.Y. 459, reversing 
14 N.Y.S.2d 641, 257 App.Div. 1094, 
appeal denied 15 N.Y.S.2d 719, 258 
App.Div. 8290. 

._ The Industrial Board in compensa- 
tion proceeding was not bound as a 
matter of law to accept testimony of 
salesman of service station equipment, 
and of a prospective customer, that 
automobile accident at midnight, in 
which salesman was injured, occurred 
while salesman was on his way home 
after having driven prospective cus- 
tomer around city during evening in 
search of a location for an automobile 
aervice station, and decision of Indus- 
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proceeding anew or to constrain the 
Industrial Board to accept such testi- 
mony.—Daus y. Gunderman & Sons, 28 
N.H.2d_ 914, 283 N.Y. 459, reversing, 
14 N.Y.S.2d 641, 257 App.Div. 1094, 
appeal denied 15 N.Y.S.2d 719, 258 
App.Div. 820. 

_Where Industrial Board rejected tes- 
timony of salesman and _ prospective 
customer that accident at midnight in 
which salesman was injured occurred 
while salesman was on his way home 
after having transacted business with 
customer, possible connection between 
accident and employment, giving rise 
to presumption that accident was com- 
pensable, disappeared and decision of 
Industrial Board rejecting claim was 
in accord with evidence, and action of 
Appellate Division in reversing board’s 
decision was unwarranted, Workmen’s 
Compensation Law, § 21.—Daus v. Gun- 
derman & Sons, 28/N.E.2d 914, 283 
N.Y. 459, reversing 14 N.Y.S.2d 641, 
257 App.Div. 1094, appeal denied 15 
N.Y.S.2d 719, 258 App.Div. 820. 

N.Y.App.Div. On appeal from award 
of State Industrial Board, AppeHate 
Division of Supreme Court could not 
weigh conflicting evidence—Knapp v. 
Frankfort Distilleries, 22 N.Y.S.2d 329. 
260 App.Div. 828. 

N.Y.App.Div. On appeal from an 
award in a compensation proceeding, 
reviewing court could not weigh con- 
flicting evidence.—Cordero  v. Hotel 
New Yorker, 22 N.Y.S.2d 406, 260 App. 


Div. 821, appeal denied 23 N.Y.S.2d 
832. 
N.Y.App.Div. In compensation case, 


reviewing court may not weigh conflict- 
ing substantial medical testimony on 
whether death was result of injury sus- 
tained in accident.—Bensen v. H. B. 
Badger & Sons Co., 24 N.Y.S.2d 782, 
261 App.Div. 860. 


N.Y.App.Div. Where wage rate as 
basis for compensation award to in- 
jured employee was properly computed 
in accordance with statute, the Supreme 
Court would not disturb the finding 
and award of state industrial board, 
which was the sole judge of the facts. 
—Slocum vy. Manhattan Storage & Ware- 
house Co., 25 N.Y.S.2d 857. 

N.Y.App.Div. Finding of Industrial 
Board that porter was injured while 
cleaning windows, and that he was not 
intoxicated as claimed by employer and 
insurance carrier, must be sustained, 
where there was evidence to sustain 
such finding.—Miller v. De Parma & 
Hoskwith Co., 25 N.Y.S.2d 861, .261 
App.Div. 1021. 

N.C. Findings of fact of the Indus- 
trial Commission, when supported by 
competent evidence, are binding on the 


Superior and Supreme Courts; _ but, 
where it appears that a finding of fact 
on which the award is based is not 


supported by competent evidence, the 
finding is not conclusive and must be 
set aside. Code 1939, § 8081(h) et 
seg._Logan v. Johnson, 10 S.H.2d 653. 
218 N.C. 200. 


N.C. Where facts concerning de- 
pendency of compensation claimant are 
admitted or determined on competent 
evidence consistent with legal defini- 
tion of dependency, Industrial Com- 
mission’s determination on question of 
dependency is conclusive. Code 1939, § 
8081(h) et seq.—Thomas v. Raleigh Gas 
Co., 11 S.H.2d 297, 218 N.C. 429, 

N.C. In compensation proceeding, if 
evidence in any reasonable view thereof 
will support, either directly or indi- 
rectly, or by fair inference, the findings 
of fact made by the Industrial Com- 
mission, such findings of fact are con- 
elusive and binding on the court on ap- 
peal, even though the court, had it been 
the fact-finding body, might have 
reached a different conclusion from the 


ton, 11 


evidence.—McGill 
8.H.2d 
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S.H.2d 515, 219 NC 52d) 

A finding of the Industrial Comm 
sion, constituting a mixed question — 
fact and law, is conclusive upon appe: 
provided there is sufficient evidence to — 
sustain the element of fact involved. 
Code 1939, § 8081(h) et seq.—Beach v. 
McLean, 14 S.H.2d 515, 219 N.C. 521.” 

A finding of the Industrial Commi 


Industrial 
found the facts as t 


of facts in regard to the terms an 
ditions upon which a ‘compensatio 
claimant’s employer undertook work ot! 
dismantling and salvaging certain m 
chinery purchased by a cotton mill was 
binding upon the court as to the na- 
ture and extent of such contract. Cod 
1939, § 8081(h) et seq.—Beach 
McLean, 14 S8.H.2d 515, 219 N.C. 52 
Where Industrial Commission fin 


upon which the conclusion is based, t 
court is required to review the tes 
mony to ascertain whether there was 
sufficient competent evidence to support — 
the factual element involved in the con- 
clusion, but where the evidential an 
probative facts themselves are found b: 
the commission, such facts are conel 
sive on the court. Code 1939, § 8081(¢ 
et seq.—Beach v. McLean, 14 S.H. 
615, 219 N.C, 521. att 4qray 
N.C. Where there was evidence sus- 
taining Industrial Commission’s finding 
and conclusion that accidental injur: 
resulting in employee’s death did no 
arise out of nor in course of his employ- 
ment, judgment affirming commission's 
award denying compensation under 
Workmen’s Compensation Act for his | 
death must be affirmed by Supreme 
Court, and exception to denial of claim- | 
ants’ motion to remand case to commis- 
sion cannot be sustained. Code 1939, | 
§ 8081(h) et seq.—Foy v. Maudlin Motor — 
Co., 14. S.E.2d 521, 219 N.C. 864. 
N.C. Findings of fact in compensa- 
tion case which were amply supported 
by competent evidence were binding © 
upon the superior court and the Su- : 
preme Court. Code 1939, § 8081(ppp). 
—Casey v. Board of Education of City 
Ee eda ni 14 S.H.2d 853, 219 N.C. 
Okl. On review of an award under 
the compensation act, the Supreme 
Court will not weigh conflicting evi- 
dence. 85 OklI.St.Ann. § 1 et seq.— 
Oklahoma Portland Cement Co. y. Oz- 
ment, 104 P.2d 235. } 
The Industrial Commission’s decision AS’ 
is final as to all fact questions relating ‘7 
to the administering of relief urder ’ 
the compensation act. 85 OkI.St.Ann. 
§ 1 et seq.—Oklahoma Portland Cement ¥ 
Co. v. Ozment, 104 P.2d 235. ee 
Where there is any competent evi- 
dence reasonably tending to support a 
decision of the industrial commission, 
its award will not be disturbed on re- 
view by the Supreme Court. 85 OkI.St 


§ 1267 


Ann. § 1 et seqg.—Oklahoma Portland 
Cement Co. v. Ozment, 104 P.2d 235. 
Oki. Where there is some competent 
evidence reasonably tending to support 

the finding of the state industrial 

‘ commission in a compensation proceed- 
f ing, the award based thereon will not 
be disturbed on  review.—Fournier 

Stucco & Plastering Co. v. Greer, 104 

P.2d 423. ; 

Okl. Where the relation of employer 
and employee is denied in compensa- 
tion proceeding, the Supreme Court. on 
review, will, as a matter of law, deter- 
+ mine the sufficiency of the facts to 

establish the existence or absence of 
- guch relation. 85 OklI.St.Ann. § 1 et 
seq. Reeves v. Muskogee Cotton Oil 
Co., 104 P.2d 443. 

Okl. Where there is any competent 
evidence reasonably tending to support 
an award of the Industrial Commission, 

it will not be disturbed on review by 
© the Supreme Court. 85 OklSt.Ann. § 
b 1 et seq.—Oklahoma_ Natural Gas Co. Vv. 
/) White, 105 P.2d 225. 
my The question whether payments made 
by an employer to an injured employee 
subsequent to injury were made as 
fe wages or compensation under the com- 

pensation act is generally one to be 
determined by the Industrial Commis- 
sion. 85 Okl.St.Ann. § 1 et seq.—Okla- 
homa Natural Gas Co. v. White, 105 
P.2d 225. 7 f 

The Supreme Court will not disturb 

Industrial Commission’s finding on 
question whether payments by employ- 
er to injured employee after injury 
were made as wages or compensation 
under the compensation act, where 
there is any competent evidence rea- 
-sonably tending to sustain the finding. 
is 85 OklSt.Ann. § 1 et seq. Oklahoma 
_-~‘Natural Gas ‘Co. v. White, 105 P.2d 225. 


= Ne Whether an employee's failure to give 
 gtatutory notice of injury results in 
‘2 prejudice to the employer, is a fact 
question for determination of the State 


Yow ‘Industrial Commission in administer- 
ing relief under the Compensation Act. 
85 OklSt.Ann. § 1 et seq.—Oklahoma 
‘Natural Gas Co. v. White, 105 P.2d 
225. ‘ 

ee Okl. In  workmen’s compensation 
__- proceeding, the cause and extent of a 
disability are questions of fact for 
State Industrial Commission, and or- 

“der of commission denying or sus- 
taining an award will not be disturbed 
on review if there is any competent 
evidence reasonably tending to support 
the finding of the commission.—Souder 
_-y. Mid-Continent Petrolenm Corpora- 
*” tion, 105 P.2d 760. 

Okl. Findings of fact by State In- 
_ dustrial Commission will not be dis- 
turbed by Supreme Court on review 
; where reasonably supported by any 
- eompetent evidence.—Diamond Ice Co. 
; v. Seitz, 105 P.2d 784. : 
ee Okl. Where skilled and professional 
fi men are required to determine cause 
ia and extent of alleged disability of 
compensation claimant, Industrial 
Commission’s finding of fact based on 
testimony of such persons will not be 
disturbed, if reasonably supported by 
eyidence.—Brown v. Board of Com’rs 
of Payne: County, 105 P.2d 1068. 
; Oki. In compensation proceeding, the 
extent of injured employee’s disability 
is a question of fact for the State In- 
dustrial Commission, and where there 
is any competent evidence reasonably 
tending to support the commission’s 
finding, the finding will not be dis- 
turbed by Supreme Court in proceed- 
ings to review the award.—Standish 
ens Line Co. v. Kirkland, 107 P.2d 
1024. 

Okl. Whether an employer has been 
prejudiced by employee’s failure to 
‘give notice of injury as required by the 
-compensation act is a fact question for 
determination by the State Industrial 
Commission. 85 OkI.St.Ann. 24,— 
Massachusetts Bonding & Insurance Co, 
y. Satterfield, 108 P.2d 218. 
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Okl. ‘he cause and extent of disa- 
bility arising from an accidental injury 
are questions of fact to be determined 
by the State Industrial Commission, 
and where there is competent evidence 


reasonably tending to sustain its find- 
ing, an order based thereon will not 
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be disturbed on review.—Zimmerman y. 
Leo Sanders Const. Co., 109 P.2d 486. 

Okl. Whether there was sufficient 
showing by the evidence in a compen- 
sation proceeding to establish the re- 
lationship of employer and employee is 
a matter for review by the Supreme 
Court. 85 Okl.St.Ann,. § 1 et seq.—Bur- 
rows vy. State Industrial Commission, 
111-P.2d 175. 

The Supreme Court on reviewing an 
award of the State Industrial Commis- 
sion will not; accept as conclusive the 
findings of fact of the Commission con- 
cerning a jurisdictional question, but 
on review will weigh the evidence re- 
lating thereto and make its own inde- 
pendent findings of fact with relation 
thereto. 85 OkI.St.Ann. § 1 et seq.— 
Burrows v. State Industrial Commis- 
sidn) 11 P22 75, 

Okl. The decision of the Industrial 
Commission in a compensation proceed- 
ing is final as to all fact questions re- 
lating to administering relief under the 
Compensation Act. 85 Okl1.St.Ann. § 1 
et seq.—Mason v. State Industrial Com- 
mission, 111 P.2d 814. 

Where there is any competent evi- 
dence reasonably tending to support a 
decision of the Industrial Commission 
in a compensation proceeding, the or- 
der of the Industrial Commission will 
not be disturbed on review by the Su- 
preme Court. 85 Okl.St.Ann. § 1 et 
seq.—Mason y. State Industrial Com- 
mission,.111 P.2d 814. 

Okl. In absence of evidence suffi- 
cient to sustain finding in compensa- 
tion proceeding that statutory limita- 
tion period of one year, placed by the 
compensation act on the filing of a 
claim, has been tolled by voluntary 

ayments, a finding by the State In- 

ustrial Commission that claim is 

barred by limitations will be sustained 
by the Supreme Court on review. 85 
Ok1.St.Ann. § 43.—Crawford v. Magno- 
lia Petroleum Co., 112 P.2d 367. 

Okl. An order of the State Indus- 
trial Commission in a compensation 
proceeding properly brought before it, 
based on a finding as to the cause of 
compensation claimant’s disability, 
arising from an accidental injury, will 
be sustained by the Supreme Court 
where there is any competent evidence 
reasonably tending to support the find- 
ing. 85 Okl.St.Ann. § 1 et seq.— 
Cairns y. Sinclair Prairie Oil Market- 
ing Co., 112 P,2d 385. 


Okl. While Industrial Commission’s 
finding on jurisdictional questions in 
workman’s compensation proceeding is 
not conclusive on review in Supreme 
Court undisputed facts bearing on such 
questions leave no room for construc- 
tion, 85 Okl.St.Ann. § 1 et seq.— 
Schuermann y. Hacker Mill & Elevator 
Co., 113 P.2d 389. 

Okl. The findings of the State Indus- 
trial Commission that relationship of 
employer and insurance carrier was in 
effect on date of compensation claim- 
ant’s injury will not be disturbed if 
supported by competent evidence. 85 
Okl.St.Ann. § 41.—Tri-State Casualty 
Ins. Co. v. Bowen, 113 P.2d 98¢, 

Okl. Where there is an entire ab- 
sence of competent evidence to support 
material findings of fact upon which a 
workmen’s compensation award is 
based, the award will be vacated on re- 
view as a matter of law. 85 OKI.St. 
Ann. § 1 et seq.—Armour & Co. v. Wor- 
den, 114 P.2d 173. 

Pa.Super. While findings of Work- 
men’s Compensation Board, when gsup- 
ported by sufficient competent evidence, 
are binding on Superior Court, ques- 
tion of whether there is such evidence 
to support findings remains for deter- 
mination on appeal, since the question 
is a question of law.—Goettel vy. Pitts- 
burgh Coal Co., 14 A.2d 344, 140 Pa. 
Super. 516. 

_ Pa.Super. In compensation proceed- 
ing, Superior Court is limited to deter- 
mining whether there was sufficient 
competent evidence to support finding 
of Workmen’s Compensation Board, 
and if the law has been properly ap- 
plied by the board.—Bucci vy. Lincoln 
Coal Co., 14 A.2d 859, 140. Pa.Super. 
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Pa.Super. The revisory powers of 
reviewing court in compensation cases 
are limited to determination of wheth- 
er there is competent evidence to sup- 
port the findings and whether the law 
has been properly applied to them.— — 
Grigula vy. Bethlehem Mines Corpora- 
tion, 14 A.2d 376, 140 Pa.Super. 309, 

Pa.Super. Which of conflicting medi- 
eal opinions respecting whether claim- 
ant’s total disability was due to aggra- 
vation of pre-existing osteoarthritis 
and whether accident caused the ag- 
gravation was exelusively within pow- 
er of compensation authorities. 77 P.S. 
§§ 772-774.—Wess v. Diebold Lumber 
Co., 14 A.2d 589, 141 Pa.Super, 76. 

Pa.Super. Reviewing court is con- 
cluded by a finding of the board in a 
compensation case, if there is compe- 
tent evidence supporting such finding. 
77 P.S. § 1 et seq.—Dolinar vy. Pitts- 
burgh Terminal Coal Corporation, 14 
A.2d 871, 140 Pa.Super. 543. 

Pa.Super. The question as to suffi- 
ciency of medical testimony to support 
an award of compensation is for com- 
pensation board and its findings, based 
on competent evidence, cannot be set 
aside by superior court.—Crispin_ v. 


Leedom & Worrall Co., 15 A.2d 549. 
142 Pa.Super. 1. 
Pa.Super. Where the workmen’s 


compensation authorities made no find- 
ing .concerning’ what constituted the 
accident, if any, suffered by compensa- 
tion claimant, the court of common 
pleas went beyond its province in stat- 
ing that it was a reasonable inference 
to draw from the testimony that action 
of an employee in loosing his grip from 
rail which employees were lifting, and 
causing it to twist, placed an unusual 
and additional strain upon the claim- 
ant and was accidental in its nature. 
—Query v. Allegheny Pittsburgh Coal 
Co., 15 A.2d 564, 141 Pa.Super. 517. 

Pa.Super. The findings of fact of 
Workmen’s Compensation Board on the 
testimony, whether taken before a ref- 
eree or before board itself, are con- 
clusive on the courts, if there is suffi- 
cient competent evidence to sustain 
them.—Baumeister vy. Baugh & Sons 
Co., 16 A.2d 424, 

Pa.Super. The credibility of medical 
witnesses and weight to be attached 
to testimony of each were matters ex- 
clusively for Workmen’s Compensation 
Board, and where any conflicts ap- 
peared in their theories or opinions, it 
was for Board to decide which conclu- 
sion it would adopt.—Coder v. Pitts- 
burgh Des Moines Steel Co., 16 A.24 
662, 142 Pa.Super. 407. 

Pa.Super. Determination of fact is- 
sues was exclusively within jurisdiction - 
of referee and the workmen’s compensa- 
tion board.—Stoisits v. Lehigh & N. B. 
R. Co., 17 A.2d 694, 143 Pa.Super. 219. 

Pa.Super. Decision of all. questions 
of fact is for compensation authorities, 
—Michetti v. State Workmen’s Ins. 
Fund, 17 A.2d 712,143 Pa.Super. 458. 

Pa.Super. Where a statute declares 
that findings of fact of an administra- 
tive board, such as the workmen’s com- 
pensation board, if supported by evi- 
dence, shall be conclusive, the statute 
means evidence which is “substantial”, 
that is, affording a substantial basis 
of fact from which the fact in issue 
can reasonably be inferred. 77 P.S. § 
1 et seq.— Wilbert v. Commonwealth of 
Pennsylvania Second Injury Reserve 
Account, 17 A.2d 732, 143 Pa.Super. 37. 

“Substantial evidence’, within rule 
that findings of workmen’s compensa-. 
tion board must be supported by sub- 
stantial evidence to be conclusive, is 
more than a scintilla and must do more 
than create a suspicion of the existence 
of the fact to be established and 
means such relevant evidence as a rea- 
sonable mind might accept as adequate 
to support a conclusion and must be 
enough to justify, if trial were to a 
jury, refusal to direct verdict when the 
conclusion sought to be drawn from it 
is one of fact for the jury. 77 P.S. § 1 
et seq.—Wilbert v. Commonwealth of 
Pennsylvania Second Injury Reserve 
Account, 17 A.2d 732, 143 Pa.Super. 37. 

Pa.Super. The workmen’s compensa- 
tion board is the fact-finding tribunal 
in a compensation case, and its findings 
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of fact, when supported by substantial 
evidence, are conclusive.—Baker  v. 
Mitchell, Pennsylvania Threshermen & 
Farmers’ Mut. Casualty Ins, Co., In- 
paveners LT AC aT SS, ea 4onePa super. 


The Superior Court is not required to 
sustain finding of workmen’s compensa- 
tion board that common-law marriage 
took place when the agreement to mar- 
ry was in words of the future tense 
and imported only promise of marriage 
in the future.—Baker v., Mitchell, Penn- 
sylvania Threshermen & Farmers’ Mut. 

asualty Ins. Co., Intervener, 17 A. 
2d 788, 143 Pa.Super. 50, 

An administrative tribunal such as 
the workmen’s compensation board is 
subject to established law of the com- 
monwealth and the board cannot be 
permitted to find a common-law mar- 
riage in circumstances where a judge 
of the orphans’ court would not be 
allowed to find it or where the verdict 
of a jury finding such a marriage would 
be reversed.—Baker v. Mitchell, Penn- 
sylvahia Threshermen & Farmers’ Mut. 
Casualty Ins. Co., Intervener, 17 A.2d 
738,143 Pa.Super. 50. 

In determining conclusiveness of 
finding of the workmen’s compensation 
board that claimant was dependent wid- 
ow of deceased employee on ground 
that common-law marriage had been 
entered into between the parties, ques- 
tion of whether parties were legally 
married was not a pure “question of 
fact”? but was a mixed question of fact 
and law, and, after the board found 
basie facts, it was still the duty of 
eourt to determine as matter of law 
whether findings were supported by 
substantial evidence and whether they 
supplied all the legal requirements for 
a valid marriage——Baker vy. Mitchell, 
Pennsylvania Threshermen & Farmers’ 
Mut. Casualty Ins. Co., Intervener, 17 
A.2d 738, 143 Pa.Super. 50. J 

Pa.Super. Credibility of medical wit- 
ness in compensation proceedings was 
for Workmen’s Compensation Board.— 
Messer v. Reading Co., 18 A.2d (5, 143 
Pa.Super. 240. 

Pa.Super. The weight and credibility 
ef evidence in workmen’s compensation 
proceeding are solely for referee and 
hboard.—Matkosky v. Midvale Co., 18 A. 
2d 102, 143 Pa.Super. 197. 

Where Workmen’s Compensation 
Board erroneously applied amendments 
which became effective after happening 
of accident relating to loss of thumb 
and determined that employee was en- 
titled to compensation for loss of first 
phalange of thumb, common pleas court 
went beyond its jurisdiction, in effect, 
making findings with respect to extent 
of employee’s loss and reaching con- 
clusion that employee suffered ‘‘the loss 
of substantially all the first phalange.” 
77 B.S. §§ 513, 602.—_Matkosky v. Mid- 
vale Co., 18 A.2d 102, 148 Pa.Super. 


197. 
Pa.Super. On appeal in compensation 
proceeding, Superior Court may not 


weigh the evidence as to its probative 
force and effect and thereupon change 
findings.—Rudolph v. Shannopin Coal 
Co., 18 A.2d 329, 142 Pa.Super. 389. 


Pa.Super. Whether workman’s inju- 
ry was sustained in the course of em- 
ployment so as to entitle widow to 
compensation is a “question of law’ to 
be reviewed by the courts. 77 P.S. § 
411.—Lewis vy. Capital Bakers, 18 A.2d 
883. 

Where a claim is supported by sub- 
stantial, competent evidence, the find- 
ings of the Workmen’s Compensation 
Board are conclusive, but evidence 
amounting to a mere scintilla or doing 
nothing more than creating suspicion 
of the existence of the fact to be estab- 
lished is insufficient. 77 P.S. § 1 et seq. 
—Lewis v. Capital Bakers, 18 A.2d 883. 


Pa.Super. Finding of referee and 
workmen’s compensation board that 
purported common law marriage be- 
tween deceased employee and compen- 
sation claimant took place as stated 
by claimant, which was sustained by 
the evidence, was binding on Superior 
Court. 77 P.S. § 1 et seq.—Sharpe vy, 
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Federal Window & Office Cleaning Co., 
19 A.2d 509, 144 Pa.Super, 231. 

Findings of referee and workmen’s 
compensation board which were with- 
out evidence to support them could not 
stand. 77 P.S. §.1 et seq.—Sharpe v. 
Federal Window & Office Cleaning Co., 
19 A.2d 509, 144 Pa.Super, 281. 

Pa.Super. Whether deceased was fa- 
tally injured in course of his employ- 
ment as contemplated by compensation 
act is a “question of law’, and, as 
such, open to review. 77 P.S. § 1 et 
seq.—Strunk v. H. D. Huffman & Sons, 
19 A.2d 539, 144 Pa.Super. 429. 


_Pa.Super. The workmen’s compensa- 

tion board is a fact finding body whose 
findings are as conclusive as the ver- 
dict of a jury if supported by compe- 
tent evidence, and the revisory powers 
of the court are limited to such con- 
sideration of the record as to ascertain 
whether there is sufficient and compe- 
tent evidence to support such findings 
and that the law has been properly ap- 
plied. 77 _P.S. § 1 et seq.—Myers v. 
Maurer & Myers, 19 A.2d 579, 144 Pa. 
Super. 385. 

Pa.Super. Findings of fact by Work- 
men’s Compensation Board based on 
legally competent evidence are conclu- 
sive and the courts have no power to 
weigh the evidence and revise such 
findings, or reverse the final action of 
the board, even though there is legal- 
ly competent evidence which if believed 
would have justified different findings. 
—Corrento vy, Ventresca, 19 A.2d 746. 
144 Pa.Super. 358. 

It is for the referee and, on appeal, 
the Workmen’s Compensation Board as 
a fact-finding body, to détermine 
whether from all evidence a party to a 
compensation proceeding has sustained 
burden resting on him, and their find- 
ing that he has not is a pure “finding 
of fact” which is not reviewable.— 
Corrento v. Ventresca, 19 A.2d 746, 144 
Pa.Super. 358. 

Pa.Super. The conclusions of com- 
pensation authorities would be treated 
as verdicts of a jury, and successful 
party would be given benefit of a liber- 
al construction of testimony and bene- 
fit of all favorable inferences. 77 P.S. 
§ 1 et seq.—Healey v. Carey, Baxter & 
epnedy 19 A.2d 852, 144 Pa.Super. 
500. 

Where in compensation proceeding 
there is agreement as to the facts, it 
is for court to say whether claim is 
compensable and if so by whom. 77 
P.S. § 1 et seq.rHealey_v. Carey, Bax- 
ter & Kennedy, 19 A.2d 852, 144 Pa. 
Super. 500. 

Pa.Super. The credibility of medical 
witnesses testifying concerning causal 
relation between injury to deceased em- 
ployee’s left hand and death nearly six 
months later from coronary thrombosis 
and the weight to be attached to the 
testimony of each witness were matters 
exclusively for the Compensation 
Board, and where any conflicts ap- 
peared in their theories or opinions, it 
was for the board to decide which con- 
clusion it would adopt. 77 PS. § 542. 
—Swalm vy. J. H. Brokhoff, Inc.,, 20 
A.2d 797, 145 Pa.Super. 218. 

Pa.Super. In determining whether 
employee’s widow, claiming compensa- 
tion for his death, was dependent on 
him at time of death, all inferences to 
be drawn from testimony were for 
Workmen’s Compensation Board to 
make, 77 P.S. § 1 et seq.—tIcenhour y. 
Freedom Oil Works Co., 20 A.2d 817, 
145 Pa.Super. 168. 

The Workmen’s Compensation Board 
is the final fact-finding body in cases 
arising under Workmen’s Compensa- 
tion Act, and court cannot substitute 
its own fact findings for those of ref- 
eree or board. 77 P.S. § 1 et seq— 
Icenhour v. Freedom Oil Works Co., 20 
A.2d 817, 145 Pa.Super. 168. 

On appeal from Workmen’s Compen- 
sation Board’s order dismissing peti- 
tion for compensation for employee’s 
death, province of court of common 
pleas was to determine whether there 
was substantial evidence in record suffi- 
eient to sustain board’s fact findings. 
77 P.S. § 1 et seq.—Icenhour vy. Free- 
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dom Oil Works Co., 20 A.2d 817, 145 
Pa.Super. 168. 

Pa.Super. In .compensation case, 
questions relating to weight which 
should have been given to opinions of 
experts were for the Compensation 
Board and could not constitute basis 
for disturbing award on appeal—Rossi 
v Hillman Coal & Coke Co., 20 A.2d 
879, 145 Pa.Super. 108. 

On appeal from judgment of court of 
common pleas in compensation ease, ju- 
risdiction of Superior Ccurt on question 
of cause of death is limited to inquiry. 
as to whether there was substantial 
competent evidence to support finding 
that injury caused the death.—Rossi v. 
Hillman Coal & Coke Co., 20 A.2d 879. 
145 Pa.Super. 108. 

Pa.Super. In workmen’s compensa- 
tion case, the province of court is only 
to examine the evidence to determine if 
it sustains findings and conclusions of 
Workmen’s Compensation Board.—Wol- 
ford v. Whiterock Quarries, 20 A.2d 
887, 144 Pa.Super. 577. 

It is duty and province of Workmen’s 
Compensation Board to pass upon any 
inconsistencies in the evidence and to 
draw inferences of fact on which find- 
ings and conclusions rest.—Wolford v. 
Whiterock Quarries, 20 A.2d 887, 144 
Pa.Super. 577. 

Pa.Super. Where Workmen’s Com- 

pensation Board found upon competent 
evidence that mother was only partially 
dependent upon deceased employee, and 
that 16 year old sister was not ac- 
tually dependent upon deceased em- 
ployee, but was supported by the family 
fund, Superior Court was required to 
sustain board’s finding, since it could 
not substitute its judgment for that of 
the board. 77 P.S. § 561.—Rowbottom 
v. Eichleay Engineering Corporation, 20 
A.2d 894, 145 Pa.Super. 177. 
_ Pa.Super. In compensation proceed- 
ing the credibility of witnesses and the 
weight of their testimony was for the 
referee and Workmen’s Compensation 
Board. 77 P.S. § 1 et_seq.—Dobrich v. 
Pittsburgh Terminal Coal Corporation, 
20 A.2d 898, 145 Pa.Super. 87. 

Findings of referee affirmed by Work- 
men’s Compensation Board and sup- 
ported by substantial, competent evi- 
dence could not be disttirbed on appeal. 
77 P.S. § 1 et seq.—Dobrich vy. Pitts- 
burgh Terminal Coal Corporation, 20 
A.2d 898, 145 Pa.Super. 87. 
_Pa.Super. A workmen’s compensa- 
tion award could not be objected to on 
ground that it was based upon liberal 
construction of testimony in face of 
serious disputes, and basic facts which 
were sufficiently supported by compe- 
tent evidence could not be disturbed on 
appeal.—Coccaro v. Herman Coal Co., 
20 A.2d 916, 145 Pa.Super: 81. 

Pa.Super. The credibility of medical 
witnesses and the weight to be at- 
tached to the testimony of each were 
matters exclusively for Workmen’s 
Compensation Board, and Board should- 
decide which conclusion it would adopt 
in event of conflicts in their theories or 
Opinions. 77 P.S. 834.—Yerko v. 
Clearfield Bituminous Coal Corporation, 
21 A.2d 97, 145 Pa.Super. 269. 

Compensation authorities must use 
their own judgment in determining 
facts, and unless it can be said that 
there is no competent evidence to sup- 
port findings and eonclusions of ref- 
eree and board, it cannot be disturbed 
by courts.—Yerko y, Clearfield Bitumi- 
nous Coal Corporation, 21 A.2d 97, 145 
Pa.Super. 269. 

_Pa.Super. It is the exclusive func- 
tion of the workmen’s compensation 
board to find facts and inferences 
therefrom, whether from direct or cir- 
cumstantial evidence——Kirby vy. Car- 
negie-Illinois Steel Corporation, 21 A, 
2d 123, 145 Pa.Super. 121. 

Pa.Super. “Dependency” for pur- 
pose of workmen’s compensation is a 
“question of fact” to be determined by 
referee and compensation board, and if 
such finding is based on any substan- 
tial evidence or on an inference fairly 
deducible therefrom, award must be 
sustained though court might differ 
from conclusion reached, since the 
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court is without power to substitute its 
judgment for that of the compensation 
authorities. 77 P.S.. § 561.—Smitti v. 
Roth Cadillac Co., 21 A.2d 127, 145 
Pa.Super. 292. 

Pa.Super. Where proof of an injury 
must, to a large extent, depend upon 
the subjective symptoms, there is al- 
ways a possibility that subjective 
symptoms are feigned, but the credibili- 
ty of claimant in testifying to such mat- 
ters is for the fact finding bodies, as is 
the credibility of every witness in a 
compensation case. 77 P.S. §§ 411, 431. 
—Holobinko vy. Moshannon Smithing 
Coal Co., 21 A.2d 440. 

Pa.Super. Whether employee had lost 
use of leg was question for compensa- 
tion authorities, notwithstanding that 
employee, with aid of an artificial foot, 
had been able to do some of the light 
work of a laborer. 77 P.S. § 513.—Bele 
vy. Pittsburgh Terminal Coal Corpora- 
tion, 21 A.2d 450. 

Pa.Super. Credibility of witnesses 
and weight of their testimony was for 
the compensation authorities—Morgan 
y. Sanderson & Porter, 21 A.2d 475. 

Pa.Super. Where fireman died from 
peritonitis following an operation for 
chronic appendicitis, burden was on 
claimant to show that fireman’s death 
was an accident in the course of the 
employment, and the disputed question 
presented a mixed question of fact and 
of law reviewable in the latter aspect 
alone. 77 P.S. § 1 et seq.—Bannon vy. 
City of Pittsburgh, 21 A.2d 500, 145 
Pa.Super. 201. 

Pa.Com.Pl. The amendment of June 
21, 1939, P.L. 520, 77 P.S. § 834, to 
The Workmen’s Compensation Act of 
June 2, 1915, P.L. 736, § 422, substi- 
tuting the phrase “all findings of fact 
shall be based only upon _ sufficient, 
competent evidence to justify same” 
for the phrase “all findings of fact 
shall be based only upon competent 
evidence’, does not change the previous 
law that the board rather than the 
court is the fact-finding body in com- 
pensation cases, or enlarge the court’s 
jurisdiction to set aside findings of the 
board.—Lallo v. Shinn, 40 D. & C. 75. 


Pa.Com.Pl. On appeal from. the 
Workmen’s Compensation Board, the 
function of the court is merely to as- 
certain whether there is competent evi- 
dence to support the findings and 
whether, upon such findings, the law 
has been properly applied: the credi- 
bility of the witnesses, the weight of 
the evidence and the inferences to be 
made from the testimony are for the 
board to determine.—Hmhoff v. Porter 
Tp. School Dist., 40 D..& C. 169. 


Pa.Com.Pl. On an appeal from a de- 
cision of the Workmen’s Compensation 
Board setting aside a final receipt and 
reinstating compensation, the record 
indicated: that on May 9, 1938, the 
claimant, while in defendant’s employ, 
fell through a trap door; that com- 
pensation was thereupon allowed in the 
amount of $12.00; that upon giving a 
final receipt, she returned to work on 
May 23, 1938; that, thereafter, she suf- 
fered back pains which forced her to 
discontinue her employment on Decem- 
ber 25, 1938, after which she underwent 
an operation; 
27, 1939, she has not been able to re- 
turn to work. On May 4, 1939, she 
filed a petition to set aside the final re- 
ceipt. The referee found from the evi- 
dence that at the time the claimant 
signed the final receipt and returned to 
work she was not recovered from the 
effects of her injuries, and that she 
was totally disabled beginning Decem- 
ber 25, 1938. Held, that there was suf- 
ficient evidence to sustain the award, 
and that, therefore, the appeal must be 
Sead Winok vy. Hoppe, 49 Dauph. 
316. 

_On appeals from decisions of the 
Workmen’s Compensation Board, the 
Courts may examine the proofs to see 
whether legally competent evidence is 
present in the record to support the 
findings on which the award rests.— 
Flook v. Hoppe, 49 Dauph. 316. 

Pa.Com.Pl, On an appeal from a de- 
eision of the Workmen’s Compensation 
Board, it is the duty of the Court to 


and that since January. 


WORKMEN’S COMPENSATION ACTS ; 


find whether there is evidence to sup- 
port the findings of fact and conclu- 
sions of law as rendered by the Board. 


—Chordash v. McCloskey & Co., 
Dauph. 43. : 
Pa.Com.Pl. Where there is substantial 


competent evidence to support the find- 
ings of the Board, the Court has no 
power to disrupt the findings.—Jack- 
son v. Hillis, 51 Dauph. 8. 

Pa.Com.Pl. On an appeal from an 
award of compensation to a widow, the 
record indicated, inter alia: that on 
December 18, 1931, while the decedent 
was employed by the defendant, he 
suddenly suffered a severe and intense 
pain in the left leg, and immediately 
reported to a fellow-employee that he 
had hurt himself; that he then went 
and told another fellow-employee that 
he had hurt himself with a box; that 
at that time, the decedent was per- 
spiring, white and in terrible pain; 
that the decedent was taken to the 
office of a physician who found him to 
be in a state of extreme shock; mori- 
bund, with left leg white, cold, blanch- 
ed and almost pulseless; that nine 
days later the decedent developed se- 
vere pain in the leg, gangrene devel- 
oped, and he died on June 21, 1932 of 
chronic endocarditis, chronic myocar- 
ditis and arteriosclerosis, contributed 
to by the gangrene of the left foot and 
toxemia; that there was testimony that 
when the decedent was removed from 
the store, there were bruises and _ fresh 
serape marks on his left leg; and that 
the physicians for the defendant did 
not agree with those for the claimant 
as to the cause of the condition which 
the doctor discovered on December 18, 
1931 and which ultimately developed 
into gangrene and precipitated his 
death. Held, that there was sufficient, 
legally competent testimony to enable 
the Board to make the award, and that, 
therefore, the appeal must be dis- 
missed.—Douglas v. Bowman & Co., 51 
Dauph. 37. > 


Pa.Com.Pl. The burden is on the 


‘elaimant to make out her case by 


convincing evidence, and the Compen- 
sation authorities are the sole judges 
of the credibility of the witnesses. 
They are to decide questions of fact, 
and the courts are to decide those of 
law; mixed questions of fact and law 
may be reviewed by the courts on the 
latter aspect alone.—Foster v. State 
Workmen’s Ins. Fund, 51 Dauph. 83. 

Since the Compensation authorities 
have found that there was no accident, 
and there is sufficient competent testi- 
mony from which such finding can be 
made, the Court is not permitted to 
review the question of fact raised.— 
Foster v. State Workmen’s Ins. Fund, 


51 Dauph. 83. 
Pa.Com.Pl. Upon the appeal, the 
only guestion for the Court of Com- 


mon Pleas is whether the facts as 
found by the Board are supported by 
sufficient or substantial competent evi- 
dence.— Wheeler v. National Nayle Grip 
Co., 28 Brie 103. 

Pa.Com.Pl. Upon appeal from the 
Workmen’s Compensation Board, the 
Court of Common Pleas is not required 
to weigh the evidence and determine 
where the preponderance of the testi- 
mony lies. The court must affirm the 
Workmen’s Compensation Board if 
there is competent evidence to support 
the findings made or reasonably in- 
tended by the wording of the findings 
to have been made by the compensa- 
tion authorities.—Swartz v. Mitchell, 23 
Hrie 120. 

Pa.Com.PIl. On appeal from the 
Workmen’s Compensation Board, the 
Court of Common Pleas, has no au- 
thority to weigh evidence, pass upon 
the credibility of the witnesses, make 
any findings of fact enlarging or sup- 
plementing those found by the Com- 
pensation authorities—Jankowski  y. 
Erie Malleable Iron Co., 23 Hrie 139. 

The revisory powers of the Court 
of Common Pleas, upon an appeal from 
the Workmen’s Compensation Board, 
are limited to a determination of the 
questions whether there is competent 
evidence to support the findings and 
whether the law has been properly ap- 
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lied thereto.—Jankowski v. Erie Mal- 
eable Iron Co., 23 Erie 139. 

Pa.Com.Pl. Upon an appeal from the 
decision of the Workmen’s Compensa- 
tion Board, the Court of Common Pleas 
is not to find the facts but to rule 
whether there is legally competent evi- 
dence to support the findings of the 
board, and if there is, the decision 
must be affirmed.—Young v. Vines, 23 
Erie 171. 

The Court of Common Pleas has no 
authority to weigh the evidence as to 
its probative value and change find- 
ings of the board even if the Court 
would have decided differently had the 
case been before it in the first instance. 
The weight of the evidence is clearly a 
matter for the compensation authori- 
ties—Young v. Vines, 23 Brie 171. 

Pa.Com.Pl. Upon an appeal to the 
Court of. Common Pleas from the de- 
cision of the Workmen’s Compensation 
Board, the court cannot make an in- 
dependent finding. The function of 
the court is to determine if there is 
sufficient legally competent evidence to 
support the findings of fact of the 
Referee as affirmed by the Board.— 
eee v. General Electric Co., 23 Erie . 
257. 

The weight and credibility of the 
evidence is extra sufficient within the 
province of the Compensation author- 
ities who may reach conclusions from 
direct proof, circumstantial evidence or 
by reasonable inferences drawn from 
other facts.—Craft v. General Electric 
Co., 23 Brie 257. ; 

Pa.Com.P]. Where the Workmen’s 
Compensation Board has set aside the 
findings and award of a referee and the 
claimant appeals to the Court of Com- 
mon Pleas, the court’s duty is to ex- 
amine the record and ascertain whether 
the findings of fact of the board are 
based upon sufficient competent evi- 
dence to justify the same.—Steele v. 
Republic Steel Corporation, 3 Fay.L.J. 


Following an award by a referee on 
a petition for modification, the Compen- 
sation Board set aside the findings of 
fact of the referee and found that the 
condition of the claimant’s left eye 
was not attributable to an accident al- 
leged to have been suffered. There was 
testimony of two physicians to this ef- 
fect. Held, that the physicians’ testi- 
mony.was sufficient competent evidence 
to justify the Board’s finding of fact 
and that its action in dismissing the 

etition should be affirmed.—Steele v. 
pepublte Steel Corporation, 3 Fay.L.J. 

Pa.Com.Pl. On appeal from the 
Compensation Board, it is the court’s 
duty to determine whether there is 
competent evidence in the record upon 
which the Board’s findings can be 
based.—Mittereder v. Pittsburgh Brew- 
ing Co., 3 Fay.L.J. 335. 


Pa.Com.Pl. In a Workmen’s Com- 
pensation case in which it appeared 
that decedent, a Chief of Police, suffer- 
ing for two years with a heart ailment 
was summoned to assist in the arrest 
of a drunken man weighing 190 pounds 
and was compelled to aid another in 
carrying the struggling drunk down a 
narrow flight of stairs and into an au- 
tomobile and shortly thereafter the de- 
cedent felt sick, vomited and was tak- 
en to his home where he died three 
days later of coronary thrombosis, a 
condition caused, in the opinion of the 
testifying Doctor, by the exertion of 
subduing and carrying the drunken 
man, it was held that there was suffi- 
cient evidence to support a finding by 
the Referee and the Board (1) that the 
exertion was unusual so as to consti- 
tute an accident, and (2) death resulted 
from the accident.—DeHsch y. Borough 
of Emmaus, 19 Leh.L.J. 36. 

Pa.Com.Pl. Where the findings of 
fact made by the Board are based on 
competent evidence they are conclusive, 
and the courts have no power to weigh 
the evidence and revise those findings 
or reverse the final action of the Board. 
—Roth vy. Reichard, 19 Leh.L.J. 136. 

Findings of fact by the Board, if 
supported by sufficient legally compe- 
tent evidence, may not be disturbed 
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by the court even though the court 
may feel that the weight of the evi- 
dence as a whole is against the findings 
ee ase v. Reichard, 19 Leh.L.J. 

Pa.Com.Pl, Duty of courts is to de- 
cide whether findings of referee adopted 
by board are supported by competent 
evidence.—Dobash v. Jeddo-Highland 
Coal Co., 34 Luz.L.Reg.Rep. 45; af- 
firmed 14 A.2d 842, 141 Pa.Super. 62. 

Pa.Com.Pl. Compensation board is 
within its right as a fact finding body, 
in accepting claimant’s version and re- 
versing referee. A Court is bound by 
fact as found by board, no matter 
whether Court might have found differ- 
ently.—Djebrie v. Glen Alden Coal Co., 
34 Luz.L.Reg Rep. 451. 

As above where employed died ag re- 
sult of injury in mines, and widow, 
resident of Jugoslavia claimed depend- 
eney, though husband and wife had 
been absent from each other 23 years, 
widow testifying to receiving frequent 
sums of money from husband through 
mails, and also carried back to her by 
friends.—Djebric v. Glen Alden Coal 
Co., 34 Luz.L.Reg.Rep. 451. 

Even though answers to interroga- 
tories indicated widow had supported 
herself and two children on homestead 
of farm of husband in Jugoslavia, the 
board’s finding of fact, that under all 
the circumstances. and inferences, no 
abandonment of marital relation by 
either husband or wife, and that she 
was in fact dependent on husband, af- 
firmed.—Djebric yv. Glen Alden Coal 
Co., 34 Luz.L.Reg.Rep. 451. 

Pa.Com.Pl. Where compensation 
board sets aside finding of referee, that 
for a certain period claimant was 60 
per cent. disabled, asserting no evi- 
dence in the record upon which to base 
such finding, but that in the period 
claimant had undergone two. other 
operations in no way connected with 
his accident, and under presumption 
that earning power did not decrease 
excepting for a limited portion of the 
time when claimant incapacitated from 
an operation on the leg for which he 
was entitled total disability award. 
Harning power not determined entirely 
by amount of wages employe received 
after sustaining injuries. Proper test 
to determine a lessened power to earn 
is claimant’s ability to earn wages in 
any kind of employment. Elements af- 
fecting earning power are extent of 
physical injury or disability, produc- 
tivity in same employment as com- 
pared to what it was immediately prior 
to injury, and ability to earn wages in 
any kind of employment for which 
claimant ig fitted. Held, such finding 
fairly based on testimony and correct 
analysis is within the province of the 
board even to changing and correcting 
referee’s findings. With such decision 
of the board thus founded, Court has 
no right to interfere.—Loftus v. Le- 


high Valley Railroad Co., 35 Luz.L. 
Reg.Rep. 65. 
Pa.Com.Pl. Findings of fact of the 


Workmen’s Compensation Board on the 
testimony, whether taken before a 
referee or before this board itself, are 
conclusive in the courts, if there is 
sufficient or substantial competent evi- 
dence to sustain them.—Boehner v. 
Gasket Supply _Co., 57 Montg. 110. 

Pa.Com.Pl. In reviewing a finding of 
fact of the workmen’s compensation 
board, the court of common pleas is 
limited to such consideration of the 
record as will enable it to determine 
whether. there is sufficient competent 
evidence to support the finding.—Hoff- 
man vy. Montgomery County, 57 Montg. 
274, 

Pa.Com.Pl. Claimant’s appeal from 
disallowance of compensation in a 
workmen’s compensation case was dis- 
missed, where a coal miner, affected 
with a chronic heart condition, dropped 
dead while shoveling coal after having 
helped replace a pit car on the track. 
This diseased condition brought about 
his death, independent of any fall or 
physical exertion not incidental to his 
occupation as a precipitating cause. 


’The burden was on claimant to prove 


that death was accidental.—Collius y. 
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Pittsburgh Terminal Coal Corporation, 
$9) SPMIUS ae Lb 7 

Where a compensation case had been 
returned to the board for the taking 
of additional testimony and for more 
Specific findings of fact, and after the 
referee had been again reversed by the 
board, the court dismissed claimant’s 
appeal when the record was returned 
in that the evidence taken at the sec- 
ond hearing was cumulative and simply 
a repetition of facts considered on the 
original appeal.—Collings v. Pittsburgh 
ne Coal Corporation, 89 P.L.J. 
ol. 

Pa.Com.Pl, The findings of a_ref- 
eree which are approved by the Work- 
men’s Compensation Board and sup- 
ported by competent evidence, are as 
conclusive upon the courts as the ver- 
dict of a jury. The compensation au- 
thorities are vested with the power to 
find facts whether based upon direct 
or circumstantial evidence and the in- 
ferences to be drawn therefrom.—Kut- 
ney _v. William Penn Colliery Co., 
Sch.Reg. 84. 

Pa.Com.Pl. The findings of a referee 
which are approved by the Workmen’s 
Compensation Board and supported by 
competent evidence, are as conclusive 
upon the courts as the verdict of a 
jJury.—Krolick v. Philadelphia & Read- 
ing Coal & Iron Co., 8 Sch.Reg. 116. 

Pa.Com.Pl, If there is_ sufficient 
competent evidence to support the find- 
ings of the Compensation Authorities 
the Court is bound to affirm the order 
made by the Workmen’s Compensation 
Board.—Burchill vy. MHarleigh-Brook- 
wood Coal Co., 8 Sch.Reg. 168. 

Pa.Com.Pl. The credibility of medi- 
cal witnesses and the weight to be. at- 
tached to the testimony of each are 
matters exclusively for the Board and 
where any conflicts appear im_ their 
theories or opinions it is for the Board 
to decide which conclusion it would 
adopt.—Rosenberger v. Mar-Bern Coal 
Co., 8 Sch.Reg. 183. 

Pa.Com.Pl. If the Board’s finding 
that the claimant’s present disability 
is in no way the result of the injury 
sustained by him on June 11, 1935, is 
supported by substantial competent 
evidence, such findings are binding up- 
on the Court.—Zawada v. Philadelphia 
& Reading Coal & Iron Co., 8 Sch. 
Reg. 194. : 

It is not within the province of the 
Court to weigh conflicting medical tes- 
timony, nor to resolve inconsistencies 
therein. That is a matter allocated 
solely to the fact-finding authorities.— 
Zawada v. Philadelphia & Reading 
Coal & Iron Co., 8 Sch.Reg. 194. 

Pa.Com.Pl. Although the findings of 
a referee, approved by the Board, are 
as conclusive upon the courts as the 
verdict of a jury, such findings must be 
predicated upon competent testimony. 
Even though part of the testimony was 
competent, the opinion of the Board on 
the rehearing expressly stated that it 
considered the entire testimony of the 
record and the court was therefore not 
bound by the opinion.—Robson y. Car- 
negie Coal Corporation, 21 Wash. 201. 

Pa.Com.Pl. It is the exclusive func- 
tion of the compensation authorities to 
find the facts, whether from direct or 
circumstantial evidence, and to draw 
the inferences therefrom, and it is 
their prerogative to give the testimony 
of the claimant and each of the other 
witnesses such consideration as_ it 
might deserve, and to accept or reject 
it in whole or in part accordingly; 
and unless it can be said that there 
is not sufficient competent evidence to 
justify the findings end conclusions of 
the referee and board, they cannot be 
disturbed by the courts.—Shue v. Mus- 
selman Co., 54 York 149 

Findings by the Workmen’s Compen- 
sation Board containing mixed ques- 
tions of fact and law may be reviewed 
by the courts on the latter aspect 
alone.—Shue v. Musselman Co., 54 
York 149. 


R.I. In proceeding for compensation 


for death of employee who was 
drowned as result of accident which 
occurred on Assonet river, trial jus- 


tice’s finding that river was a navigable 
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stream of the United States was not 
conclusive on claimant’s appeal, but 
such finding would not be disturbed 
by Supreme Court, where it did not 
appear from claimant’s brief and argu- 
ment that she had raised question of 
nonnavigability on appeal. Gen.Laws 
1938, c. 300, art. 1, § 1 et seq.—Asselin 
v. Blount, 14 A.2d 696, reargument de- 
nied 16 A.2d 328. 

S.C. Neither the Supreme Court nor 
the Court of Common Pleas can review 
findings of fact made by Industrial 
Commission in compensation proceéd- 
ing, except to determine whether there 
is any evidence to support findings.— 
Reeves y. Carolina Foundry & Machine 
Works, 9 S.H.2d 919, 194 S.C. 4038. 

8.C. Findings of fact by the Indus- 
trial Commission are conclusive, and 
the court may not review the findings 
except to determine whether there is 
evidence to support the award. Act 
July 17, 1935, 39 St. at Large, p. 1231. 
pret v. Skinner, 11 S.H.2d 386, 195 S. 

S.C. Findings of Industrial Commis- 
sion on claim under the Workmen’g 
Compensation Act are conclusive, and 
appellate court will not review such 
findings except to determine whether 
there is any evidence to support the 
award, Act July 17, 1935, 39 St. at 
Large, p. 1231.—Owens v. Ocean Forest 
Club, 12° S.H:2d' 839) 196. 9SiGaSi7- 

In a workmen’s compensation case, 
the Industrial Commission as a fact- 
finding body stands practically in the 
position of a jury, and its findings and 


conclusions are binding unless the evi-— 
dence is such that the court would have 


directed a verdict to the contrary. Act 
July 17, 1935, 39 St. at Large, p. 1231. 
—Owens v. Ocean Forest Club, 12 S.H. 
2d 839, 196 S.C. 97. 

S.C. The fact findings made by the 
Industrial Commission on a claim un- 
der the compensation act are conclusive 
unless there is no testimony to sup- 
port them, but those findings must be 


founded on evidence and cannot rest 


on surmise, conjecture, or speculation. 
Code Supp.1936, § 7035-1 et seq.— 
Buckman y. International Agr. Corpo- 
ration, 13 S.H:2a 1335 196 Si@ 153: 

8.C. Where substantial competent 
evidence supported findings of Indus- 
trial Commission, finding of fact of the 
commission was not subject to review 
by the Supreme Court.—McDonald vy. 
Palmetto Theatres, 13 S.H.2d 602. 

8.C. Where there is any testimony 
supporting Industrial Commission’s 
award, its findings of fact are conclu- 
sive on appeal and may not be reviewed 
by court of common pleas or Supreme 
Court. Act July. 17, 1935, 39 Stl at 
Large, p. 1231.—Cokeley v. Robert Lee, 
Inc., 14 $.B.2d 889, 197 S.C. 157. 

The function of the Industrial Com- 
mission in determining sufficiency of 
evidence in support of a claim for com- 
pensation is similar to that of a jury 
in actions at law, and commission's 
findings of fact are final. Act July 17, 
1935, 39 St. at Large, p. 1231.—Cokeley 
vy. Robert Lee, Inc., 14 §.H.2d 889, 197 
S:C.157. 

Where there is a conflict in the evi- 
dence in a compensation case, either of 
different witnesses or of the same wit- 
ness, the findings of fact of the Indus- 
trial Commission are conclusive. Act 
July 17, 1935, 39 St. at Large, p. 1231. 
—Cokeley v. Robert Lee, Inc., 14 S.B.2d 
889; 19% S.@y 157. 

S.C. In considering findings of fact 
by hearing commissioner affirmed by 
the Full Industrial Commission, circuit 
court and Supreme Court can only in- 
quire whether there is substantial evi- 
dence to support commission’s findings. 
Act July 17, 1935, 39 St. at Large, p. 
1231 et seq.—Green v. City of Bennetts- 
ville, 15 S.H.2d 334, 197 S.C. 318. 

S.C. In proceeding for compensation 
based on hernia allegedly resulting 
from injury by accident arising out of 
and in course of employment, all ques- 
tions of fact including the weight of 
the evidence and the credibility of the 
witnesses were for the industrial com- 
mission as the fact finding body. 3 
July 17, 1935, 39 St. at Large, p. 1231, 
§ 2(r).—Henderson vy. Graniteville Co., 
15 8.H.2d 637, 197 S.C. 420. 


>t. 
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Under statute providing that in all 
claims for compensation for hernia, es- 
sential elements must be definitely prov- 
en to the satisfaction of the industrial 
commission, proof must be so definite as 
to reasonably satisfy industrial commis- 
sion and court cannot reverse its find- 
ings if there is a rational basis in evi- 
dence for finding. Act July 17, 1935, 39 
St. at Large, p. 1231, § 2(r).—Hender- 
son v. Graniteville Co., 15 S.E.2d 637, 
197 S.C. 420. : 

In proceeding for compensation for 
hernia, conflicting evidence was for the 
industrial commission and not for re- 
viewing court. Act July 17, 1935, 39 St. 
at Large, p. 1231, § 2(r).—Henderson vy. 
Graniteville Co., 15 S.E.2d 637, 197 
S.C. 420. 

§.C. Supreme Court is bound by In- 
dustrial Commission’s findings of fact, 
if there is any testimony from which 
a reasonable inference can be drawn to 
sustain such findings.—Hamilton v. Lit- 
tle, 15 S.H.2d 662, 197 S.C. 434. 

In workmen’s compensation proceed- 
ing, it is the duty and power of ap- 
pellate court to study testimony to de- 
termine whether there was any evidence 
to support findings of fact of the In- 
dustrial Commission, but an interpreta- 
tion or construction thereof adverse to 
that found by the commission, when the 
evidence is susceptible of more than one 
reasonable interpretation or meaning, is 
an invasion of the province of the com- 
mission.—Hamilton v. Little, 15 S.H.2d 
662, 197 S.C. 434. : 

Question of fact as to whether bodily 
disfigurement due to a limp in left leg, 
for which disfigurement workmen’s 
compensation was sought, was slight, as 
described by physician or decided as 
referred to by hearing commissioner 
was concluded in favor of claimant, 
since hearing commissioner had _ the 
right to observe, as competent evidence, 
the claimant and his limp.—Hamilton y. 
Little, 15 S.H.2d 662, 197 S.C. 434. 

S.C. Where claimant, seeking com- 
pensation for loss of eye, was present 
in person before full state Industrial 
Commission and Commission examined 
his eye and observed his appearance, 
and held that white spot on pupil of 
eye was unsightly and repulsive; award 
by Commission of compensation for 
“facial disfigurement” was supported by 
evidence, and would be affirmed on ap- 

eal. Code Supp.1936, § 7035-1 et seq.— 

erguson v. State Highway Department, 
To s2a75, 197 S.C. 620. 

S.c. A finding of fact by the Indus- 
trial Commission is binding on the 
courts if sustained by any competent 
evidence.—Haynes vy. Ware Shoals Mfg. 
Co., 15 S.B.2d 846, 198 S.C. 75. 

S.C. On an appeal from an award of 
the Industrial Commission in a work- 
man’s compensation proceeding, circuit 
court may not reverse award if there 
is any evidence to support it, that is, 
any competent evidence substantially 
tending to support the award. Act 
July 17, 1936, 39 St. at Large, p. 1260, 
§ 60.—King v. Wesner, 16 S.H.2d 289, 
198 S.C. 49. 

In proceeding under Workmen’s Com- 
pensation Act to recover compensation 
for death of employee of partnership 
engaged in mattress manufacturing, 
whether alleged admissions of one of 
partners should have been disregarded 
because upon a consideration of entire 
record the only reasonable conclusion 
that could be drawn was that witness 
testifying with reference to alleged ad- 
missions misunderstood partner was 
to be determined by the Industrial 
Commission, where it appeared from 
entire record that more than one con- 
clusion might reasonably be drawn. 
Act July 17, 1936, 39 St. at Large, 

1231 et seq., § 1 et seq.—King vy. 
Wesner, 16 8.H.2d 289, 198 S.C. 49. 

S.D. The decision of the Industrial 
Commissioner upon fact questions will 
be sustained where there is reasonable, 
eredible, and substantial evidence tend- 
ing to establish the findings.—Isaacson 
v. Northern Wholesale Co., 293 N.W. 
§32 


8.D. Where there was no dispute 
regarding employee suffering an injury 
in course of his employment, but evi- 
dence was conflicting as to whether 
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employee’s disability was result of 
such injury, it was for industrial com- 
missioner to weigh evidence and deter- 
mine facts, and trial court erred in 
reversing commissioner’s finding and 
in directing commissioner to enter 
finding that employee’s disability was 
result of such injury. SDC 64.0101 et 
seq.—Lund y. International Harvester 
Co., 293 N.W. 630. 

Utah. Where there is a conflict in 
the testimony and there is substantial 
evidence to support the findings of the 
Industrial Commission, reviewing court 
will not interfere with such findings. 
Rev.St.19338, 42-1-79.—Pecharich v. {n- 
dustrial Commission, 107 P.2d 167. 

Utah. Whether decedent was an em- 
ployee of the alleged employer within 
the compensation act, or whether he 
was an independent contractor, was a 
jurisdictional question which the Su- 
preme Court was required to decide on 
a preponderance of the evidence. Rev. 
St.1933, 42-1-1 et seq.—Stover Bedding 
Sean Industrial Commission, 107 P.2d 


Utah. The reviewing court may not 
review record to determine wherein lies 
the preponderance of evidence and af- 
firm or set aside denial of award or 
judgment of Industrial Commission ac- 
cordingly.—Wilson v. Industrial Com- 
mission, 108 P.2d 519. 

Where there is a conflict in testi- 
mony, findings and decision of Indus- 
trial Commission will not be overruled 
if there is substantial competent evi- 
dence in support thereof.—Wilson_ v. 
Industrial Commission, 108 P.2d 519. 

Utah. The quoted phrase in finding 
of Industrial Commission that employee 
sustained accidental injury ‘while in 
the course of his duties as helper’ was 
not a “finding of fact” but a ‘“conclu- 
sion of law’, and was not binding up- 
on the Supreme Court. Rev.St.1933, 42- 
1-1 et seq.—Goodyear Tire & Rubber 
Co, v. Industrial Commission of Utah, 
110) P2d 334, 


Utah, In certiorari to review com- 
pensation award, reviewing court must 
examine record to see if Orere ig any 
competent evidence tending to sustain 
finding of the Industrial Commission, 
and if not annul the award, but, if so, 
judgment must stand, since court can- 
not substitute its opinion as to pre- 
ponderance of evidence for opinion of 
the commission.—Tintic Standard Min- 
ing Co. v. Industrial Commission, 110 
P.2d 367. 

In proceeding to review compensation 
award, reviewing court does not weigh 
the evidence.—Tintic Standard Mining 
oe vy: Industrial Commission, 110 P.2d 


If there are two or more conflicting 
inferences from the evidence, reviewing 
court may not interpose its judgment 
in place of judgment of the Industrial 
Commission.—Tintie Standard Mining 
Co. v. Industrial Commission, 110 P.2d 


Utah. On review of a decision of the 
Industrial Commission in a compensa- 
tion proceeding, the duties of the Su- 
preme Court are limited to a determi- 
nation of questions of law.—Wherritt 
vy. Industrial Commission, 110 P.2d 374. 

The Supreme Court may interfere 
with Industrial Commission’s findings 
of fact where an award ig’ denied 
against uncontradicted evidence with- 
out any reasonable basis for disbeliey- 
ing the claim, in which cases a “‘ques- 
tion of law” is presented for deter- 
mination, but, otherwise, the findings 
of the Industrial Commission must be 
affiirmed.—Wherritt vy. Industrial Com- 
mission, 110 P.2d 374, 

Where matters presented on appeal 
to the Supreme Court is whether In- 
dustrial Commission should have in 
law arrived at a different conclusion of 
fact from that at which it did arrive 
from the evidence, a “question of law’’ 
is presented only when it is claimed 
that the Industrial Commission could 
only arrive at one conclusion from the 
evidence, and that it found contrary to 
that inevitable conclusion.—Wherritt v. 
Industrial Commission, 110 P.2d 374. 

On review of Industrial Commission’s 
decision denying compensation, it was 
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Supreme Court’s duty to examine rec- 
ord and, unless Supreme Court could 
say that, as a matter of law, Industrial 
Commission’s conclusion on the ques- 
tion of “course of employment” was 
wrong because only the opposite con- 
elusion could be drawn from _ those 
facts, to afirm.—Wherritt v. Industrial 
Commission, 110 P.2d 374. 

vt. A finding by Commissioner of In- 
dustrial Relations that garage watch- 
man’s exertion in performance of his 
work wad shoveling of snow elevated his 
blood pressure and was the precipitat- 
ing or aggravating cause of his cere- 
bral hemorrhage which later resulted 
in his death, which finding was sup- 
ported by evidence, was binding on the 
Supreme Court. P.L. 6480 et seq.— 
Laird vy. State of Vermont Highway 
Dept., 20 A.2d 555, 112 Vt. 67. 

Va. The findings of fact by the In- 
dustrial Commission are conclusive and 
binding on the Supreme Court of Ap- 
peals and are not subject to review in 
absence of fraud. Code 1936, § 1887 
(61).—Burlington Mills Corporation y. 
Hagood, 13 S.H.2d 291. 

Wash. Under statute providing that 
decision of Department of Labor and 
Industries in workmen’s compensation 
case shall be prima facie correct, if in 
opinion of reviewing court evidence 
as to factual issue is evenly balanced, 
finding of department as to that issue 
must stand, but, if evidence produced 
by party attacking finding preponder- 
ates in any degree, then finding should 
be set aside. Rem.Rev.Stat. § 7697.— 
McLaren v. Department of Labor and 
Industries, 107 P.2d 230. 

W.Va. The Compensation Commis- 
sioner and the Workmen’s Compensa- 
tion Appeal Board are fact-finding 
agencies, and their findings will not be 


reversed on appeal, unless. clearly 
wrong. Code 1931, 23-1-1 et seq.— 
Prince v. State Compensation Commis- 


sioner, 13 S.E.2d 396. 


Wis. While Industrial Commission’s 
conclusion of ultimate fact, supported 
by eredible evidence of evidentiary 
facts, must stand on appeal, eviden- 
tiary facts must be such as reasonable 
mind might accept as adequate to sup- 
port such conclusion.—Stewart vy. In- 
dustrial Commission, 294 N.W. 515, 236 
Wis. 167. 

Wis. In workmen’s compensation 
proceeding, specific provisions of claim- 
ant’s employment contract are facts to 
be found by _ Industrial Commission, 
findings of which, if supported by cred- 
ible evidence, are conclusive on court 
in action to set aside commission's 
order dismissing claim.—Brown v. ‘In- 
dustrial Commission, 295 N.W. 695, 236 
Wis. 569. 
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Ala. On certiorari to review compen- 
sation award, court will not look to the 
bill of exceptions to find the weight of 
the evidence as to any fact found by the 
trial court, but simply to see if there 
is any evidence to support facts found 
by the trial.court.—Warrior Stone & 
rere Ranciied Co. v. De Foor, 2 So.2d 


In compensation proceeding, if evi- 
dence on any reasonable view thereof 
will support trial court’s conclusions, 
finding and judgment will not be dis- 
turbed on certioraricWarrior Stone & 
poate Co. v. De Foor, 2 So.2d 


On certiorari to review compensation 
award, reviewing court will look to the 
bill of exceptions to ascertain whether 
the findings of the trial court are 
supported by any evidence.—Warrior 
Stone & Contracting Co. v. De Foor, 2 
So.2d 430. 


Ala. Where the review in the Su- 
preme Court in a compensation case is 
by certiorari, the court will not look to 
the bill of exceptions to find the weight 
of the evidence on any fact found by 
the trial court, but simply to see if 
there is any evidence or reasonable in- 
ference from evidence to support facts 
found, and, if on any reasonable view of 
the evidence it will support the conclu- 
sions reached by the trial court, the 
finding and judgment will not be dis- 
turbed. Code 1940, Tit, 26, § 253 et 


Fristes 
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seq.—Sloss-Sheffield Steel & Iron Co. vy. 
Alexander, 3 So.2d 46. 

Kan. In  workmen’s compensation 
suit wherein the trial] court found that 
claimant was an employee the issue on 
appeal was whether there was any sub- 
stantial testimony to support the trial 
court’s finding, and not whether there 
was testimony to the contrary. Gen. 
St.1935, 44-501 et seq.—Davis v. Julian, 
107 P.2d 745, 152 Kan. 749. 

La.App. Whether employee who 
slipped and fell across the end of a tie 
while lifting another heavy tie was to- 
tally and permanently disabled to do 
work of any reasonable character was 
for the trial judge under the conflict- 
ing testimony of physicians concerning 
employee’s rib and back injuries.—Eng- 
a v. Kellogg Lumber Co., 200 So. 
_ Neb. Where evidence in workmen’s 
compensation cases is conflicting, the 
Supreme Court, on trial de novo, may 
eonsider the fact that the district court 
gave credence to some witnesses rather 
than to others. Comp.St.1929, § 48- 
101 et seq.—City of Omaha v. Casau- 
bon, 294 N.W. 389. 

R.I. If a justice of the superior 
court determines that an injury of em- 
ployee was received by accident, upon 
inferences reasonably to be drawn from 
the evidence, his findings are conclusive 
on the Supreme Court, even though the 
eourt might think that different infer- 
ences should have been drawn. Gen. 
Laws 1938, ec. 300.—Barker v. Narragan- 
sett Racing Ass’n, 16 A.2d 495, reargu- 
ment denied 17 A.2d 28, 

The Supreme Court will examine the 
evidence in compensation cases to de- 
termine only whether the findings of 
fact by a justice of the superior court 
are supported by legally competent evi- 
dence, direct, circumstantial, or by 
reasonable inference, and, if the find- 
ings are so supported, they will not be 
disturbed, but if they are not so sup- 
ported, interference is warranted. Gen. 
Laws 1938, ec. 300.—Barker v. Nar- 
ragansett Racing Ass’n, 16 A.2d 495, 
reargument denied 17 A.2d 23. 

R.I. In the absence of fraud, find- 
ings of fact of the trial justice in a 
compensation proceeding, if supported 
by competent evidence, are binding on 
the Supreme Court. Gen.Laws 1938, ¢c. 
300.—Bride y. Cathedral Art Metal Co., 
POwALZ a3 17. 

R.I. The Supreme Court cannot re- 
view findings of the superior court in 
compensation proceeding, if there is 
any legal evidence to support them, 
but if there is an entire absence of 
evidence, question becomes one of law 
upon which reviewing court can pass. 
Gen.Laws 1938, c. 300, art. 3, § 6— 
Marconi v. Bartlett Scrap Iron Co., 19 
A.2d 766. : 

Wyo. In compensation proceeding 
by grocery clerk against company con- 
ducting a combined retail meat and 
grocery business, wherein grocery clerk 
testified that manager of meat depart- 
ment asked grocery clerk to wait on 
meat customers when grocery clerk 
was not busy, and wherein manager 
of meat department denied that he 
told grocery clerk to do so, the district 
court was authorized to resolve the 
eonflict in the testimony. Rev.St.1931, 
§ 124-104, as amended by Laws 1939, 
ce. 118, § 1; § 124-106-7(b), as amend- 
ed by Laws 1937, c. 128, § 2.—In re 
Sikora, 112 P.2d 557. 
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Cal.App. Where Industrial Accident 
Commission did not specifically find 
that employee’s head injury had ceased 
on October 21, 1939, but commission 
conceded that employee did not suffer 
from head injury after such date 
and in view of fact that proceeding 
was required to be remanded for fur- 
ther action, petitioner was not injured 
by failure of commission to_ specify 
liability for back injury _only.—Em- 
ployers’ Liability Assur, Corporation, 
Linited, of London, England, vy. In- 
dustrial Accident Commission, 109 P. 
Dain TAG 

Cal.App. Where pleadings in action 
against employer under Federal Hm- 
ployers’ Liability Act admitted that 
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employee was employed in interstate 
commerce, stipulation of counsel in 
such action, that accident occurred 
while engaged in interstate commerce, 
was merely “cumulative” with respect 


to its admissibility in subsequent 
workmen’s compensation proceeding, 
wherein the judgment in such action 


had already been received in evidence. 
—Schumacker vy. Industrial Accident 
Commission, 115 P.2d 571. 

Alleged error in workmen’s compen- 
sation proceeding, in excluding stipu- 
lation of counsel in prior suit under 
Federal Hmployers’ Liability Act to 
the effect that deceased employee was 
engaged in interstate commerce, would 
not support a judgment of annulment 
of award of compensation where com- 
pensation commission had already re- 
ceived in evidence the judgment in 
the prior action, in which pleadings 
had admitted that employee was en- 
gaged in interstate commerce.—Schu- 
macker vy. Industrial Accident Commis- 
sion, 115 P.2d-57 1. 

Fla. In proceeding for workmen’s 
compensation for death of employee in 
automobile collision at night after leav- 
ing employer’s place of business, ref- 
erence to statutory presumption that 
claim came within provision of Com- 
pensation Act would be regarded as 
immaterial and harmless surplusage, 
where evidence was suflicient to sustain 


finding and award to widow without 
eonsidering the presumption. Comp. 
Gen.Laws 1927, §§ 4499, 4637; Acts 


1935, c. 17481, § 26.—Sims Tire Service 
v. Parker, 200 So. 524. 

Ga.App. If finding of single director 
upon which compensation was denied, 
affirmed by full board, was based upon 
evidence before director which sup- 
ported the finding, the application of a 
wrong principle of law would not re- 
quire reversal or setting aside of the 
correct award denying compensation.— 
U. S. Fidelity & Guaranty Co. v. Fried, 
12 §.H.2d 406. 


Ind.App. In employee’s proceedin 
for compensation for  occupationa 
disease, admission of evidence of scien- 
tific tests made at and near furnaces 
and vats located in part of factory 
where employee worked, to determine 
amount of carbon monoxide gas es- 
eaping, and testimony of witness mak- 
ing test that there was no opportunity 
for employee to inhale sufficient carbon 
monoxide to prove injurious, over ob- 
jection that conditions existing when 
tests were made were not same as 
those under which the employee work- 
ed, was not reversible error, where 
employee who was present when first 
test was made, testified that manner 
of doing work during time test was 
made was substantially the same as 
the manner in which work was done 
while employee was working, had it 
been carried out on a production basis. 
Laws 1937, ¢. 69.—Loucks v. Diamond 
Chain & Mfg. Co., 29 N.E.2d 791. 

Ky. The admission of hearsay evi- 
dence in compensation proceedings is 
not prejudicial if there is sufficient 
competent testimony to sustain award 
of compensation board.—Hardwood 


Sales Co. v. Meeks, 151 S.W.2d 406. 
286 Ky. 500. 
La.App. In compensation proceed- 


ing, error in sustaining objection to 
evidence as to statement made by de- 
ceased employee to father immediately 
after he came home from work, that 
employee had been injured, was harm- 
less where substance of deceased’s 
statement was in the record.—Temple 
v. Martin Veneer Co., 200 So. 676. 

Mass. Independently of statute, but 
in accordance with general equity prac- 
tice, a decree in workmen’s compensa- 
tion case will not be reversed for er- 
ror in admission or exclusion of evi- 
dence, unless substantial justice re- 
quires reversal. G.L.(Ter.Ed.) ¢. 231, 
§ 1382.—Indrisano’s Case, 30 N.H.2d 
538, 307 Mass. 520. 

In proceeding for compensation for 
injuries suffered by workman while re- 
moving fallen branch from sidewalk, 
decree granting compensation could not 
be reversed for admission of oral testi- 
mony that some building law, not cited, 
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required builder to remove obstructions 
from sidewalk, where such evidence 
added little to evidence admitted with- 
out objection.—Indrisano’s Case, 30 N. 
H.2d 538, 307 Mass. 520. 

Minn. Where industrial commission 
on appeal from findings of a referee 
considered an exhibit excluded by ref- 
eree, any error in ‘exclusion of exhibit 
was harmless.—Byhardt y. Ballord, 296 
N.W. 504. 

Minn. Where Industrial Commis- 
sion’s findings in a compensation pro- 
eeeding are supported by sufficient 
competent evidence, they will not be 
disturbed because some _ incompetent 
evidence was received. Mason’s Minn. 
St.1927, § 4313.—Coreoran v. Team- 
sters and Chauffeurs Joint Council No. 
De OO MEON AV icme 4s 

Oki. Where State Industrial Com- 
mission found that injured employee 
was entitled to maximum rate of $18 
per week as allowed by Workmen's 
Compensation Law, error, if any, in 
arriving at rate of compensation did 
not prejudice the employee. 85 Okl. 
St.Ann. § 1 et seq.—Zimmerman v. 
Leo Sanders Const. Co., 109 P.2d 486. 

Okl. Where award for unclassified 
disability under the ‘other cases’ 
clause of the compensation act was 
for the minimum rate of compensation 
prescribed by the act, State Industrial 
Commission’s failure to determine the 
extent of the decrease in wage-earn- 
ing capacity arising from the injury 
and distinct from and exclusive of the 
disability resulting from the specific 
injury which also contributed to the 
decrease of earning capacity was harm- 
less error. 85 Okl.St.Ann. § 22, subd. 
5.—Dierks Lumber & Coal Co. v. Ha- 
gan, 114 P.2d 919. 

Pa.Super. A medical expert’s testi- 
mony concerning causal connection be- 
tween accident and compensation claim- 
ant’s disability was objectionable not 
because he did not state all the facts 
which he assumed to be true, but be- 
cause his conclusions were inadmissible 
as based on case history obtained from 
claimant and other sources which would 
have been objectionable as “hearsay”, 
but the objection was not valid where 
assumed facts properly might have 
been incorporated into a hypothetical 
question, and the fact that they were 
not was not fatal to award where there 
was no controversy except with respect 
to inferences to be drawn from undis- 
puted facts—Hamer v. West Virginia 
Pulp & Paper Co., 18 A.2d 452, 144 
Pa.Super. 144, 

R.I. Where medical examiner testi- 
fied that death of employee was caused 
y acute myocarditis probably induced 
overexertion and excessive heat, and 
no objection was interposed or motion 
to strike made, subsequent admission 
of death certificate signed by the same 
examiner, and giving the same cause of 
death, if error, was not prejudicial. 
Gen.Laws 1938, ¢. 300.—Barker vy. Nar- 
ragansett Racing Ass’n, 16 A.2d 495, 
reargument denied 17 A.2d 23. 

S.C. In proceeding for workmen’s 
compensation involving issue whether 
employee committed suicide, exception 
that error was committed in giving 
consideration and effect to testimony 
taken before, and verdict of, coroner’s 
jury, could not be sustained, where 
testimony taken before coroner’s jury 
was used only for purpose of contra- 
diction and verdict of coroner’s jury 
was merely mentioned incidentally by 
the hearing commissioner. Act July 
17, 1985, and, § 13, 39 Sta at) arse 
p. 1231, and p. 1239.—Owens v. Ocean 
Forest Club, 12 S..2d 839, 196 S.C. 


ite 

S.C. In proceeding under Workmen’s 
Compensation Act to recover compensa- 
tion for death of employee of partner- 
ship engaged in mattress manufactur- 
ing, even though Industrial Commis- 
sion erred in considering an affidavit 
made by another employee, sworn to 
before county coroner, because affi- 
davit was never introduced in evidence, 
error was not prejudicial to partner- 
nership, where affidavit was used sole- 
ly for purpose of contradicting the em- 
ployee, and record plainly showed that 
eniployee admitted making statements 
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contained in the affidavit. Act July 17, 
1936, 39 St. at Large, p. 1231 et seq., 
§ 1 et seq.—King v. Wesner, 16 S.H.2d 
289),.'198 S.C." 49. 

Tex.Civ.App. Alleged error in tech- 
nically disregarding statutory formula 
in computing average weekly wages of 
incapacitated employee was harmless 
where employee was entitled as mat- 
ter of law to full amount awarded no 
matter what formula had been resorted 
to in computing the amount and an 
award of less amount could not have 
been sustained. Vernon’s Ann.Ciy.St. 
art. 8309, § 1, subd. 1 et seq.—Southern 
Underwriters v. Grimes, 146 S.W.2d 


1058, error dismissed, judgment cor- 
rect. 
YTex.Civ.App. If an, employee is en- 


titled to compensation, insurer is not 
injured by award, where award is 
based on minimum fixed by statute. 
Vernon’s Ann.Civ.St. art. 8309, § 1, Ist 
subds. 1-3.—Texas Employers Ins. 
Ass’n v. Warren, 149 S.W.2d 182. 

Vt. The alleged abuse of discretion 
by Commissioner of Industrial Rela- 
tions in curtailing cross-examination 
of claimant’s medical expert who in 
a prior proceeding limited his opin- 
jon to a possibility of connecting the 
work 6f employee with the injury, and 
changed his opinion to a probability, 
was not prejudicial, where the most 
favorable replies that could be elicit- 
ed from expert would only go to 
weight of his testimony, and purpose 
of line of cross-examination had been 
substantially accomplished at time it 
was abandoned. P.L. 6480 et seq.— 
Laird v. State of Vermont Highway 
Dept., 20 A.2d 555, 112 Vt. 67. 
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©.C.A.Mo. Under Longshoremen’s 
Compensation Act providing for review 
of compensation orders through injunc- 
tion proceeding, there is, except as to 
jurisdictional issues, no trial de novo 
of the facts, the proceeding is some- 
what analogous to an appeal, and re- 
viewing court acts as a court in ad- 
miralty with power to grant injunctive 
relief papery. given by act. Long- 
shoremen’s and Harbor Workers’ Com- 
pensation Act, § 21, 33 U.S.C.A. § 921. 
—Bassett v. Massman Const. Co., 120 
F.2d 230, reversing Massman Const. Co. 
vy. Bassett, 30 F.Supp. 813. 


C.C.A.N.J. Where claimant in suit in 
District Court, to set aside compensa- 
tion order made under Longshoremen’s 
Compensation Act, made no application 
for a trial de novo of issues as to lo- 
eality of injury, and relation of master 
and servant, District Court was limited 
to determining whether findings of 
deputy commissioner were supported 
by evidence. Longshoremen’s and Har- 
bor Workers’ Compensation Act, 33 U. 
$.C.A. § 901 et seq.—Lowe v. Central 
R. Co. of New Jersey, 113 F.2d 413. 


-C.C.A.Tex. In workmen’s compensa- 
tion action brought under Texas law, 
wherein issue was extent of claimant’s 
injuries, and wherein motion pictures 
purporting to show claimant rowing a 
boat on an occasion when he went on 
a fishing trip with an employee of de- 
fendant were admitted in evidence, re- 
marks of the district judge indicating 
that he did not approve the method 
of obtaining the pictures which had 
been taken by a concealed photog- 
rapher, if improper, were harmless 
where the judge instructed the jury 
that anything he said in ruling on ad- 
missibility of evidence was not bind- 
ing on the jury and the jury should 
disregard any such remarks. -Vernon’s 
Ann.Ciy.St.Tex. art. 8306 et seq.— 
Maryland Casualty Co. y. Coker, 118 
F.2d 43. 

D.C.D.C. Under statute providing 
that a compensation order, if not in 
accordance with law, may be suspend- 
ed or set aside through injunction pro- 
ceedings, if a right exists in the Dis- 
trict Court to pass on the question of 
jurisdiction of the deputy commission- 
er, it is by way of a trial de novo and 
not by way of passing on the legal 
sufficiency of the evidence before the 
deputy on a compensation claim. 
Longshoremen’s and Harbor Workers’ 
Compensation Act § 21(b), 33 U.S.C.A. 
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§ 921(b).—Gudmundson v. Cardillo, 35 
F.Supp. 527. ‘ 
D.C.Wis. In employer’s proceeding to 
set aside and enjoin enforcement of 
longshoremen’s compensation award, 
employer was entitled to a trial de 
novo upon jurisdictional question of 
whether relationship of master and 
servant existed between the employer 
and decedent for whose death com- 
pensation was awarded. lLongshore- 
men’s and Harbor Workers’ Compen- 
sation Act, § 21, 383 U.S.C.A. § 921.— 
Walliser vy. Bassett, 33 F.Supp. 636. 
In proceeding to set. aside and en- 
join enforcement of longshoremen’s 
compensation award, employers were 
not entitled to a trial de novo on ques- 
tion of whether decedent for whose 
death compensation was awarded was 
a member of the crew of employers’ 
yacht and the inquiry of the district 
court was confined to determination of 
whether there was any evidence before 
the deputy commissioner which justi- 
fied his implied finding that decedent 
was not a member of the crew. 
Longshoremen’s and Harbor Workers’ 
Compensation Act, § 21, 33 U.S.C.A. § 


Boer ccmeee v. Bassett, 33 F.Supp. 
Ky. The circuit court properly de- 


termined employer’s appeal from Com- 
pensation Board’s award of compensa- 
tion to injured employee on record cer- 
tified by board and could not consider 
evidence, taken on appellant’s amended 
petition, as to second injury to such 
employee and payment of compensa- 
tion therefor, nor try case anew, in ab- 
sence of showing of fraud, where evi- 
dence on application for compensation 
merely disclosed that employee received 
second injury. Ky.St. § 4935.—Black 
Mountain Corporation v. Smiddy, 142 
S.W.2d 978, 283 Ky. 682. 

Mich. A review in a compensation 
proceeding is by appeal in nature of 
certiorari in which reviewing court is 
limited to questions of law, and court 
rule providing for continuance of pro- 
ceeding for taking of further evidence 
has no application to such a review 
but concerns reviews in which the re- 
viewing court may render decree or 
direct judgment on facts. Comp.Laws 
1929, § 8451; Rules of the Supreme 
Court, rule 72(e, g).—Atherton v. Faw- 
cett, 293 N.W. 708, 294 Mich. 436. 


On appeal in the nature of certio- 
rari in compensation proceeding, the 
Supreme Court could not grant em.- 
ployer’s motion for an order to per- 
mit taking of newly discovered evi- 
dence, since Department of Labor and 
Industry could not have granted a re- 
hearing and Supreme Court is not giv- 
en power to do what the Department 
is barred by law from doing. Comp. 
Laws 1929, § 8451; Rules of the Su- 
preme Court, rule 72(e, g).—Atherton v. 
Fawcett, 293 N.W. 708, 294 Mich. 436. 

Mo.App. The review in the circuit 
court of an award of the Workmen’s 
Compensation Commission should be 
confined to the transcript of proceed- 
ings before the commission, and the 
court’s action in permitting the in- 
troduction of oral testimony and docu- 
mentary evidence was irregular.—Har- 
ris v. Harris, 150 S.W.2d 760. 

Mont. Where additional testimony is 
taken on appeal to district court from 
Industrial Accident Board’s decision, 
court determines conflicts based on rec- 
ord before board and such additional 
testimony.—Nigretto vy. Industrial Ac- 
cident Fund, 106 P.2d 178. 

N.J.Sup. An appeal, in workmen’s 
compensation case, to court of common 
pleas, is decided by the court exclu- 
sively on the transcript of the record 
and testimony, since it is a proceeding 
de novo, providing a new mind for the 
consideration of the testimony ad- 
duced. N.J.S.A. 34:15-66—City of 
eat v. Smith, 20 A.2d 323, 126 N. 


N.Y. The Industrial Board may take 
new evidence after referee has made 
his decision, and make a determination 
thereon. Labor Law, § 19; Workmen’s 
Compensation Law, §§ 23, 123.—Levine 
v. Comet Painting & Decorating Co., 31 
N.BH.2d 198, 284 N.Y. 859, reversing 15 
N.Y.S.2d 632, 258 App.Div. 832. 
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Ohio. In workmen’s compensation 
case, tried on appeal before a court 
without the intervention of a jury, it 
is not error for the trial court to enter 
judgment for defendant at close of 
plaintiff’s evidence if facts established 
and every inference reasonably de- 
ducible therefrom, construed most 
strongly in favor of plaintiff, do not 
tend to show that the employee re- 
ceived his injury in the course of his 
employment.—Graulty Ve Industrial 
Commission, 30 N.E.2d 337, 137 Ohio 
St. 341. 

Oki. The “hearing” on appeal to 
Industrial Commission en bane from 
order, decision, or award of trial com- 
missioner in workmen’s compensation 
case does not contemplate a trial de 
novo, but such appeal contemplates a 
hearing on questions of law and fact 
or mixed questions of law and fact 
to be determined on the record made 
before trial commissioner. 85 OkI.St. 
Ann, 77, subd, 9.—Amerada Petro- 
tee orporation v. Hester, 109 P.2d 


Tex.Civ.App. Statement by compen- 
sation claimant’s counsel, after reading 
the fourth paragraph of insurance car- 
rier’s answer, that the answer had 
been sworn to by counsel for the in- 
surance carrier, when in fact the afifi- 
davit referred only to the third para- 
graph of the answer, was not reversible 
error, where jury was instructed not to 
consider the statement of claimant’s 
counsel, and the fourth paragraph con- 
tained nothing which would render an 
affidavit thereto prejudicial to insur- 
ance carrier.—Traders & General Ins. 
Co. v. Maxwell, 142 S.W.2d 685, error 
dismissed, judgment correct. 


Tex.Civ.App. Statement of one of 
plaintiff's counsel in opening argument 
that “I don’t know much about arth- 
ritis myself, and I heard more about it 
today from medical authorities than I 
ever heard about it; what I base my 
opinion on is what I heard it on when 
I talked to Jack along in March, and 
I base my opinion on Jack Godsey’s 
appearance, and I sincerely believe that 
he is injured,’ did not constitute pre- 
judicial error, where trial court in- 
structed jury to disregard argument 
and warned counsel to confine himself 
to evidence.—Texas Indemnity Ins. Co. 
¥: sedeey, 143 S.W.2d 639, error re- 
used. 


Tex.Civ.App. In workmen’s compen- 
sation suit where claimant’s attorney 
attempted to withdraw language used 
in final argument upon objection of op- 
posing counsel and told jury not to 
consider the language, but objection 
was not sustained by trial court and 
trial court did not instruct jury not 
to consider the argument, the language 
used did not require reversal.—Southern 
Underwriters v. Stone, 144 S.W.2d 339. 

Tex.Civ.App. Where medical expert 
in testifying as to what he did when 
claimant came to Him stated, “I am 
kind of confused, judge, as .to what 
to say. It is necessary for a doctor 
to utilize all diagnosis’, upon which 
court stated, “Go ahead,” court’s state- 
ment was not error on ground that it 
amounted to an instruction for expert 
to testify as to all diagnosis used by 
him, but was merely an instruction to 
expert to proceed with his testimony.— 
United Employers Casualty Co. v. Marr, 
144 S.W.2d 973, error dismissed, judg- 
ment correct. 

In compensation proceeding, it is the 
court’s duty to maintain orderly pro- 
cedure and to see that case is tried 
without unnecessary or undue delay.— 
United Employers Casualty Co. v. Marr, 
144 S.W.2d 973, error dismissed, judg- 
ment correct. 

Where counsel for claimant in argu- 
ment in compensation proceeding pro- 
pounded an erroneous theory of the 
law which was withdrawn on objection 
by defendant’s counsel and charge of 
court correctly defined the law and 
instructed jury to take law of the case 
from the charge of the court and be 
governed thereby, and jury could not 
have been misled by the argument after 
it was withdrawn from its considera- 
tion, error in overruling objection to 
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argument was not prejudicial—United 
Employers Casualty Co. v. Marr, 144 
S.W.2d 978, error dismissed, judgment 
correct. ' 

Tex.Civ.App. Where plaintiff's ob- 
jection to admission of defendant’s evi- 
dence in compensation suit was not 
tenable when objection was made, it 
was proper to overrule objection.— 
United Employers Casualty Co. v. 
Smith, 145 S.W.2d 249, error refused. 

In employee’s suit to set aside award 
of Industrial Accident Board, refusal 
of defendant’s motion that written 
statements made by employee be sent 
out with jury for their consideration 
in arriving at verdict was reversible 
error where statements related to con- 
trolling issues and were admittedly 
made by employee and were put in evi- 
dence before jury and were in direct 
. conflict with employee’s_ testimony. 
Rev.S8t.1925, art. 2193.—United Em- 
ployers Casualty Co. v. Smith, 145 S.W. 
2d 249, error refused. 

Tex.Civ.App. Though it is necessary 
for plaintiffs in compensation proceed- 
ing to allege, and for the evidence to 
show, that employee’s weekly wage 
eannot be computed under the first 
subdivision of the section of the com- 
pensation law providing the method of 
computation of average weekly wages, 
before qualifying for computation un- 
der the second and third subdivisions 
of that section, yet there is no rule 


prescribing the order by which a par- - 


ty must introduce his evidence, and it 
is largely in the trial judge’s discre- 
tion to prevent introduction of testi- 
mony out of its usual order. Vernon’s 
Ann.Ciy.St. art. 8309, § 1, first subds. 
1-3.—Allied Underwriters v. Spillman, 
145 S.W.2d 7038, error refused. 

Tex.Civ-App. In compensation case, 
argument of claimants’ attorney, to the 
effect that compensation insurer should 
have secured testimony of physician 
who was called for workman but ar- 
rived after workman’s death, was im- 
proper in absence of showing that in- 
surer employed physician or had more 
control over physician than claimants, 
or was under any greater obligation 
than claimants to secure his testimony. 
—Southern Underwriters v. Dykes, 145 
S.W.2d 1105. 

Tex.Civ.App. In compensation pro- 
ceeding wherein principal defense was 
that claimant was a malingerer and 
wherein claimant’s attorney was called 
as witness against claimant and was 
asked whether he had represented a 
certain other compensation claimant, 
argument of claimant’s attorney that 
when one comes out of law school as 
the attorney and opposing counsel had 
done, there are roads that he must 
choose to follow, and that the attorney 
deliberately practiced law for the 
poor, was not improper on ground 
that it was not authorized by evidence, 
and constituted an appeal to prejudice 
of the jury.—Maryland Casualty Co. v. 
Abbott, 148 S.W.2d 465, error dis- 
missed, judgment correct. 3 

Tex.Civ.App. A jury, in determining 
whether compensation claimant was to- 
tally incapacitated as a result of back 
injury and length of time claimant 
was totally incapacitated as_ result 
thereof, could resort to their common 
sense and experiences in aid of proof 
as to claimant’s disability.—lederal 
Underwriters Exchange y. Stricklin, 151 
S.W.2d 612, error dismissed, judgment 
correct. 

Tex.Civ.App. Where medical _testi- 
mony regarding workmen’s compensa- 
tion claimant’s injury was sharply con- 
flicting, and insurance carrier’s attor- 
ney consented to the introduction of 
X-ray photographs on the assumption 
that such photographs were of claim- 
ant’s body and with understanding that 
photographs would be later identified, 
jn order to accommodate claimant’s 
physician, who testified regarding his 
analysis thereof, and where record con- 
tained no competent evidence that 
photographs were photographs of 
Claimant’s body and correct portrayals 
of his injury, the court erred in re- 
fusing to strike such photographs and 
physician’s testimony upon motion 
made by insurance carrier at close of 
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the evidence, and such error required 
reversal of judgment for claimant.— 
Texas Indemnity Ins. Co. v.- Phillips, 
153 S.W.2d 503, error dismissed. 

Wash. On employer’s appeal to Su- 
preme Court from decision of joint 
board of Department of Labor and In- 
dustries allowing claim for widow’s 
pension under Workmen’s Compensa- 
lion Act, appellant’s contention that 
claimant is not entitled to pension be- 
cause her husband’s death did not re- 
sult from injuries sustained in course 
of his employment presents primarily 
fact question to be determined from 
evidence on hearing de novo.—Barnes 
v. Department of Labor and Industries, 
106 P.2d 1069. 
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Tex.Civ.App. Where employee claim- 
ed compensation before Industrial Ac- 
cident Board for cut on eye, loss of 
sight in eye and loss of hearing in 
ear, employee’s additional allegations 
in suit in district court to set aside 
board’s award that employee also suf- 
fered constant aches, dizziness and 
nervous shock proximately resulting 
from injuries did not constitute a “fa- 
tal variance’ between claim made be- 
fore board and that made before court 
so as to deprive court of jurisdiction. 
Vernon’s Ann.Civ.St. Art. 8306 et seq.— 
United Employers Casualty Co. v. Lee, 
146 S.W.2d 320, error dismissed, judg- 
ment correct. 

In a compensation case, a general de- 
scription of injury is sufficient in claim 
made before Industrial Accident Board, 
and in a suit filed in District Court 
to set aside Board’s award the claim 
may be enlarged to include all injuries 

roximately resulting from accident. 

ernon’s Ann.Civ.St. art. 8306 et seq. 

-——United Employers Casualty Co. v. 
Lee, 146 S.W.2d 320, error dismissed, 
judgment correct. 
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Ohio. A _ petition alleging that a 
brewery employee died from coronary 
occlusion suffered while engaged in 
performance of his regular duties con- 
sisting of heavy work was insufficient 
to state a cause of action against State 
Industrial Commission for death bene- 
fits under Workmen’s Compensation 
Act. Gen. Code, § 1465-387 et seq.— 
Vogt v. Industrial Commission, 34 N. 
H.2d 197, 188 Ohio St. 233, reversing 31 
N.H.2d 93, 66 Ohio App. 216. 


Ohio App. In action against state 
industrial commission to recover com- 
pensation under Workmen’s Compensa- 
tion Act for death of brewery em- 
ployee, petition alleging that he suf- 
fered from “chronic fibrous myocardi- 
tis’, that while attempting to aid in 
stacking heavy beer barrels on truck, 
he suffered coronary occlusion result- 
ing in death, and that his death was 
direct, proximate result of his occupa- 
tion in that strain of placing such 
barrels aggravated pre-existing chronic 
fibrous myocarditis, which resulted in 
death from coronary occlusion, suffi- 
ciently stated cause of action, Gen. 
codes 1465-37 et seq.—Vogt v. Indus- 
trial Commission of Ohio, 31 N.H.2d 
98, 66 Ohio App. 216. 

Tex. The statute providing that in- 
jured employee’s allegation that claim 
for compensation was filed shall be 
presumed to be true as pleaded, and 
that filing would be presumed to have 
been done in legal time unless denied 
by verified pleadings, applies to allega- 
tion that claim was filed within statu- 
tory six months’ period and to allega- 
tion showing good cause for late filing 
of claim. Vernon’s Ann.Ciy.St. arts. 
8307, § 4a, 83807b—Southern Under- 
writers v. Tullos, 151 S.W.2d 789, 136 
Tex. 408, affirming 131 S.W.2d 102. 

Under statute providing that injured 
employee’s allegation that claim for 
compensation was filed shall he pre- 
sumed to be true as pleaded and that 
filing would be presumed to have been 
done in legal time uniess denied by 
verified pleadings, a claim not filed 
within six months’ period is, in law, 
filed in time, if a meritorious excuse 
is given and good cause is shown for 
not filing claim at an earlier date. Ver- 
non’s Ann.Civ.St. arts. 8307, § 4a, 8307b. 
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—Southern Underwriters v. Tullos, 151 
S.W.2d 789, 136 Tex. 408, affirming 
131 S.W.2d 102. 

If facts alleged with reference to fil- 
ing of compensation claim are sufli- 
cient, if believed by jury, to support 
finding of good* cause for not filing 
claim within statutory six months’ pe- 
riod and insurance company does not, 
under oath, either deny existence of 
good cause for late filing of claim, or 
deny truth of facts pleaded by em- 
ployee as constituting good cause for 
delay, the facts so alleged are con- 
sidered as true, and it is conclusively 
presumed that the claim was filed in 
time. Vernon’s Ann.Civ.St. arts. 83807, 
§ 4a, 8307b.—Southern Underwriters v._ 
Tullos, 151 S.W.2d 789, 136 Tex. 408, 
affirming 131 S.W.2d 102. 

Where injured employee alleged facts 
which, if true, showed meritorious 
cause for not filing compensation claim 
within statutory six months’ period 
and presented good cause for waiving 
such statutory requirement, and insur- 
ance carrier did not direct special ex- 
ception to pleading or challenge suffi- 
ciency thereof or file sworn denial of 
employee’s allegations, employee’s al- 
legations must be accepted as true, and 
employee need not prove truth there- 
of or secure finding of jury thereon. 
Vernon’s Ann.Civ.St. arts. 8307, § 4a, 
8307b.—Southern Underwriters v. Tul- 
los, 151 §.W.2d 789, 136 Tex. 408, af- 
firming 131 S.W.2d 102. 

The statute providing -that injured 
employee’s allegation that claim for 
compensation was filed shall be pre- 


sumed to be true as pleaded, and that | 


filing would be presumed to have been, 
done in legal time unless denied by 
verified pleadings, was intended to 
avoid necessity of consuming time of 
court in matters about which there is 
no good faith contest, so that court 
may concentrate its efforts in solution 


of the really contested issues. Ver- 
non’s Ann.Ciy.St. arts. 8307, § 4a, 
8307b.—Southern Underwriters vy. Tul- 


los, 151 S.W.2d 789, 136 Tex. 408, af- 
firming 131 S.W.2d 102. 

Tex.Civ.App. A petition alleging that 
within six months after accident com- 
pensation claimant duly made and filed 
with Industrial Accident Board his 
claim in writing for compensation was 
sufficient as against general demurrer, 
notwithstanding that petition also al- 
leged that claim was filed on or about 
January 11, 1939, whereas the six- 
month period expired January 8, 1939, 
especially where record showed that 
claim was actually filed August 18, 
1938. Vernon’s Ann.Civ.St. art. 8307, § 
4a.—United Employers Casualty Co. y. 
Daniels, 142 S.W.2d 607. 

Tex.Civ.App. On appeal from judg- 
ment for employee, workmen’s compen- 
sation insurer could not claim that 
trial court was without jurisdiction be- 
cause during course of trial employee 
amended pleading to allege that he 
was employed by corporation other 
than one mentioned in petition, where 
statute governing presumptions on ap- 
peal from industrial accident board was 
in force at time of trial and insurer 


did not deny under oath that any 
compensation claim was filed. WVer- 
non’s Ann.Civ.St. art. 8307b—Texas 


Employers Ins. Ass’n v. Mitchell, 142 
S.W.2d 626, error dismissed, judgment 
correct. 

Tex.Civ.App. In compensation suit, 
pleadings are entitled to liberal econ- 
struction, and the substance of an is- 
sue is all that need be proved.—Texas 
Indemnity Ins. Co. v. Godsey, 143 S.W. 
2d 639, error refused. 

Tex.Civ.App. <A _ petition which al- 
leged that employee while in course of 
employment on May 4 sustained com- 
pensable injury to foot which neces- 
sitated five surgical operations and 
which was followed by infections which 
caused employee to become insane and 
that while insane on November 11, 
employee drank poisonous mixture 
from which he died on November 14, 
and which petition negatived the ex- 
ception to general rule giving right of 
recovery when svicide is result of vol- 
untary and willful choice determined 
by moderately intelligent mental power 
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with knowledge of purpose of act, even 
though dominated by a_ disordered 
mind, was not demurrable. Vernon's 
Ann.Civ.St. art. $309, § 1, 2nd subd. 4. 
—Jones y. Traders & General Ins. Co., 
144 S.W.2d 689. 

A petition which alleged that em- 
loyee sustained compensable injury to 
oot which necessitated five surgical 
operations and which was followed by 
infections which caused insanity and 
that while insane employee drank poi- 
sonous mixture which caused his death 
was not demurrable on ground that 
petition referred to employee’s act as 
“suicide”, and to constitute “suicide” 
at common law person must be of the 
years of discretion and of sound mind, 
where it appeared that term was used 
merely as a convenient designation 
of preceding allegations to effect that 
act of taking poison was not the act 
of a person of sound mind. Vernon’s 
Ann.Civ.St. art. 8309, § 1, 2nd subd. 4. 
—Jones v. Traders & General Ins. Co., 
144 S.W.2d 689. 

Tex.Civ.App. The three methods of 
computing an employee's average week- 
ly wage as stated in that section of the 

ompensation Law defining average 
weekly wages, are interdependent, thus 
requiring compensation claimants to 
elect to rely on one and not on all 
three, but if a claimant is in doubt as 
to which of the three methods should 
be sustained by proof on trial of the 


cause, the claimant is privileged to 
plead, in the alternative, the three 
methods. Vernon’s Ann.Civ.St. art. 


8309, § 1, first subds. 1-3.—Allied Un- 
derwriters v. Spillman, 145 S.W.2d 703. 
error refused. 

In compensation cases, the construc- 
tion of pleadings must be _ liberally 
made in favor of the complainant.— 
Allied Underwriters v. Spillman, 145 
S.W.2d 703, error refused. 

Tex.Civ.App. The pleading in a com- 
pensation suit is construed liberally, 
but sufficiency of plaintiff’s petition is 
largely determined by general rules of 
good pleading.—Southern Underwriters 
y. Dykes, 145 S.W.2d 1105. 

Tex.Civ.App. Where an appeal to 
the court is perfected from an award 
of the Industrial Accident Board, the 
leadings of the parties are controlled 
y the rules of procedure applicable in 


civil cases.—Traders & General Ins. 
Co. v. Wilson, 147 S.W.2d 866. 
Tex.Civ.App. Where the filing of 


claim for workmen’s compensation as 
required by law was alleged in petition, 
but special denial of such averment 
was verified only by affidavit of counsel 
on information and belief, the verifica- 
tion was insufficient and presumption 
ereated by statute, in absence of denial 
by verified pleading, that allegation of 
filing was true, precluded carrier from 
urging delay in filing claim as a de- 
fense. Vernon’s Ann.Civ.St. art. 8307, 
§ 4a; art. 8307b (2).—Traders & Gen- 
eral Ins. Co. v. Davis, 147 S.W.2d 908, 
error dismissed 149 S.W.2d 88. 
Tex.Civ.App. Allegations that plain- 
tiff had been misinformed by physi- 
cian that deceased employee had not 
died from injury but from disease, 
that plaintiff was required to go to 
another state for cancer treatment and 
remain there for six months, that 
upon return plaintiff learned that em- 
ployee had died from accidental in- 
juries, that attorneys were immediate- 
ly employed and claim was filed with 


Industrial Board, showed “sood 
cause’ for delay in filing claim for 
employee’s death —Texas Indemnity 


Ins. Co. v. Springfield, 149 S.W.2d 270. 
error dismissed, judgment correct. 
Tex.Civ.App. Allegations in compen- 
sation suit that the exact extent of de- 
pendency of claimants on _ deceased 
employee was unknown to the claim- 
ants and that they were unable to 
allege the facts in detail were not suf- 
ficient to authorize recovery of com- 


pensation. Rey.St.1925, art. 8306, § 
S8a.—Hinkle v. Federal Underwriters 
Exchange, 152 S.W.2d 387, error re- 
fused, 


Allegation in compensation suit that 
deceased employee contributed substan- 
tial sums of money to. the claimants 
and particularly to two sisters, and 
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averring that employee contributed at 
least $200 per year to his sisters, was 
sufficient to raise issue of partial de- 
pendency of the two sisters. Rev.St. 
1925, art. 8306, § 8a.—Hinkle y. Fed- 
eral Underwriters Exchange, 152 S.W. 
2d 387, error refused. ; 
Tex.Civ.App. Where sufficiency of 
eclaimant’s pleading in workmen’s com- 
pensation suit was not challenged be- 
fore trial, an allegation of the absence 
of any disability prior to about the 
time claim for compensation was filed 
sufficiently pleaded ‘good cause” for 
the failure to file claim within six 
months after injury which resulted in 
the disability. Vernon’s Ann.Civ.St. 
art. 8307, § 4a.—Maryland Casualty Co. 
v. Perkins, 153 S.W.2d 647, error re- 
fused. . 
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Ohio App. On appeal to Common 
Pleas Court from an order of Indus- 
trial Commission denying a claim for 
compensation, claimant, if he makes 
commission defendant, must allege and 
prove not only that his employer was 
amenable to Workmen’s Compensation 
Law, but also that he had complied 
therewith. Gen.Code, §$ 1465-37 to 
1465-112; § 1465-54, subd. 2; §§ 1465- 
60, 1465-69, 1465-71, 1465-73, 1465-74, 
1465-90.—Krynoeck y. Industrial Com- 
pyecion, 32 N.E.2d 867, 66 Ohio App. 

Tex.Civ.App. In compensation suit, 
employee’s averment that injury caused 
an arthritic condition was sustained by 
proof of aggravation of a prior arth- 
ritic condition.—Texas Indemnity Ins. 
Co. v. Godsey, 143 S.W.2d 639, error 
refused. 


Tex.Civ.App. In compensation cases, 
the defendant’s general denial puts in 
issue all phases of claimant’s cause of 
action, and the failure of the court to 
affirmatively and unconditionally sub- 
mit any issue as to total permanent, 
temporary total, or temporary and par- 
tial incapacity raised by the evidence is 
reversible error.—Southern Underwrit- 
ers v. Waddell, 144 S.W.2d 637. 


Tex.Civ.App. In workman’s compen- 
sation suit, evidence of results of al- 
leged injuries to plaintiff is admissible, 
when supported by pleading, for pur- 
pose of determining degree of his in- 
capacity to labor, but he must plead 
sufficient facts as basis for introduction 
of testimony relied on for recovery, and 
special issue submitted to jury must 
find support in both pleading and evi- 
dence before verdict can be based there- 
on. Vernon’s Ann.Civ.St. art. 8306 et 
seq.—Southern Underwriters v. Blair, 
144 S.W.2d 641. 

In . workman’s compensation suit 
against employer’s insurance carrier, 
defendant’s general denial put in issue 
all material allegations of petition and 
entitled defendant to prove and have 
submitted to jury any defensive matter 
tending to defeat plaintiff’s cause of 
action or show that disabilities claimed 
by him originated in other causes than 
alleged injuries. Vernon’s. Ann.Civ.St. 
art. 8306 et seq.—Southern Underwrit- 
ers v. Blair, 144 S.W.2d 641. 

Tex.Civ.App. Allegations of compen- 
sation claimants that average weekly 
wages of deceased carpenter were $42, 
and that he had been engaged in the 
employment in which he was working 
at the time of his injury, for more than 
one year next prior thereto, if sus- 
tained by proof, required computation 
of wages under subdivision 1 of the 
compensation law providing that if em- 
ployee worked in employment substan- 
tially the whole year immediately pre- 
ceding injury, his average annual wa- 
ges shall consist of 300 times the aver- 
age daily wage or salary, and avoided 
computation of wages under subdivi- 
Sions 2 and 3 of the compensation law. 
Vernon’s Ann.Civ.St. art. 8309, § 1, 
first subds. 1-3.—Allied Underwriters v. 
Spillman, 145 S.W.2d 703, error re- 
fused. 

Allegations of compensation claim- 
ants that other employees of the same 
class as deceased carpenter worked 
substantially the whole of the year im- 
mediately preceding the date of his in- 
jury, and earned $42 per week, if sus- 
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tained by proof, placed the computa- 
tion of his average weekly wage under 
subdivision 2 of the compensaticn law 
providing that if injured employee 
shall not have worked in employment 
during substantially the whole year be- 
fore his injury, his average annual wa- 
ges shall consist of 300 times thr aver- 
age daily wage of an employee of the 
same class working substantially the 
whole of such immediately preceding 
year in the same or in a simiJar em- 
ployment in the same or a neighboring 
place, shall have earned. Vernon’s Ann. 
Giv.St. art. 8309) § 1, first subd. 2: 
Allied Underwriters v. Spillman, 145 
S.W.2d 703, error refused. 

Compensation claimants’ petition al- 
leging that average weekly wages of 
deceased carpenter were $42, and that 
he had been engaged in the employ- 
ment in‘ which he was working at the 
time of his injury for more than one 
year next prior thereto, and alleging 
in the alternative that claimants were 
informed and believed that other em- 
ployees of the same class as deceased 
carpenter worked’ substantially the 
whole of the year immediately preced- 
ing the date of his injury, and earned 
$42 per week, and that if the compu- 
tation of the wages did not come un- 
der such allegations, court should es- 
tablish the correct wages and average 
weekly wages of the deceased carpen- 
ter and other employees and award 
compensation on the basis of such wa- 
ges or average weekly wages, was suf- 
ficient to raise alternative pleas for 
compensation and to allow proof un- 
der all three of the methods designed 
by the compensation law. Vernon’s 
Ann.Civ.St. art. 8309, § 1, first subds. 
1-3.—Allied Underwriters v. Spillman, 
145 S.W.2d 708, error refused. 


Tex.Civ.App. In compensation suit, 
burden is on employee to plead and 
prove that he suffered accidental injury 
or injuries by accidental means in or- 
der to recover for incapacity, and up- 
on beneficiaries of deceased to plead 
and prove the same facts to recover 
compensation for death. Vernon’s Ann. 
Civ.St; art. 8307, § 53 Vart.- 8309, "Seay 
2d subd. 4.—Southern Underwriters vy. 
Dykes, 145 S.W.2d 1105. 

Tex.Civ.App. Plaintiff’s right to com- 
pensation for death of plaintiff’s broth- 
er depended not only upon necessary 
allegation and proof that plaintiff was 
a surviving brother of decedent and 
dependent in whole or in substantial 
part upon decedent, but that decedent 
was not survived by those in a higher 
statutory classification with preferen- 
tial rights over plaintiff to compensa- 
tion provided by statute in such cases, 
and burden wag upon plaintiff to al- 
lege and prove such facts as a condi- 
tion to recovery. Rev.St.1925, arts. 
2578, 8306, §§ 8, 8a.—United Hmploy- 
nn ena Co. v. Dunean, 151 S.W. 


Even if plaintiff offered evidence that 
plaintiff's deceased brother was not 
Survived by a wife, plaintiff wag not 
entitled to statutory compensation for 
brother’s death where plaintiff did not 
attempt to show by allegations or evi- 
dence that the brother was not sur- 
vived by minor or adult children. Rey. 
St.1925, arts. 2578, 8306, §§ 8, 8a— 
United Wmployers Casualty Co, v, Dun- 
can, 151 S.W.2d 354. 

Tex.Civ.App. An employee, who did 
not file claim for compensation within 
six months after injury resulting in 
disability for which compensation was 
sought, in order to show himself enti- 
tled to compensation, was required to 
plead and prove good cause for such 
delay in filing claim. Vernon’s Ann, 
Civ.St. art. 8307, § 4a.—Maryland Casu- 
alty Co. v. Perkins, 153 S.W.2d 647, er- 
ror refused. 
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Md. The testimony at a trial on an 
appeal from the Industrial Accident 
Commission is not confined to the tes- 
timony taken before the commission, 
but each side has the right to eall its 
witnesses in support of its case. Code 
1939, art. 101, § 70.—Meyler y. Mayor 
pipe! Council of Baltimore, 17 A. 
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Ohio App. In compensation proceed- 
ing for death of workman, workman’s 
original application on regular form 
prescribed by Industrial Commission, 
signed by workman, attending physi- 
cian and employer’s agent, with cer- 
tificate by agent that he had read 
statements therein and knew them to 
be true and correct, was admissible on 
appeal to court of common pleas, when 
certified as part of the record upon 
which Industrial Commission acted on 
rehearing, Gen.Code, § 1465-37 et seq. 
—Industrial Commission of Ohio v. 
Christophel, 84 N.H.2d 458. 

Pa.Com.Pl. In appeal the board may 
disregard the findings of fact of the 
referee, and may examine the testimony 
taken before such referee, and if it 
deem proper may hear other evidence, 
_ and may substitute for the findings of 

the referee such findings of fact as the 
evidence taken before the referee and 
the board, ag hereinbefore provided, 
may, in the judgment of the board, re- 
quire, and may make such disallowance 
or award of compensation.—Craft v. 
General Electric Co., 23 Hrie 257. 

Pa.Com.Pl. The Board, at its hear- 
ing and in arriving at its findings as 
the fact-finding agency, should have 
had before it the complete medical 
record.—Walsh v. Penn _ Anthracite 
Mining Co., 42 Lack.Jur. 17. ; 

Tex.Civ.App. In employee’s suit to 
set aside award of Industrial Accident 
Board, a written statement of employee 
filed with board during course of pros- 
ecution of claim reciting that employee 
was born with a disability and did not 
sustain any accident or have any par- 
ticular strain was admissible on behalf 
of defendant as against employee’s ob- 
jection that statement was part of 
group of papers used in connection 
with an attempted compromise.—United 
Employers Casualty Co. v. Smith, 145 
S.W.2d 249, error refused. ; 

Tex.Civ.App. In compensation suit, 
check for deceased workman’s last 
month’s salary, given by purchaser of 
alleged employer’s assets which had 
assumed alleged employer’s liabilities, 
was admissible to show that workman 
was in fact employed by alleged em- 
ployer.—Texas Employers’ Ins. Ass’n 
v. Moore, 145 S.W.2d 326, error dis- 
missed, judgment correct. 

Tex.Civ.App. In employee’s suit 
against compensation insurance car- 
rier to set aside award of Industrial 
Accident Board where carrier claimed 
that employee was either an independ- 
ent contractor or the employee of a 
third party whom earrier claimed was 
an independent contractor, and em- 
ployee’s theory was that contract of 
employment was made with carrier’s 
insured, as employer, testimony by 
third party regarding any facts known 
by himself bearing on issue of em- 
ployee’s relationship to insured was 
admissible and employee could testify 
as to terms of alleged contract with 
insured. Vernon’s Ann.Civ.St. Art. 
8306 et seq.—United Employers Casual- 
ty Co. v. Lee, 146 S.W.2d 320, error 
dismissed, judgment correct. 

Tex.Civ.App. In suit to _ recover 
workmen’s compensation for death of 
son, testimony of mother and _ son-in- 
law, to show good cause for delay in 
filing claim, that son-in-law was ad- 
vised by attorney that employee’s com- 
promise of claim for compensation prior 
to his death precluded recovery of 
compensation by mother was not inad- 
missible as “hearsay”. Vernon’s Ann. 
Civ.St. art. 8307, § 4a.—Traders & Gen- 
eral Ins. Co. v. Davis, 147 S.W.2d 908, 
error dismissed 149 S.W.2d 88. 

Tex.Civ.App. Evidence that em- 
ployee who claimed that he was totally 
disabled was unable to perform the 
particular work which he had done be- 
fore he was injured was admissible in 
compensation suit, notwithstanding 
that test of total disability was not 
limited to work done by employee be- 
fore he was injured.—Federal Under- 
writers Exchange vy. Green, 150 S.W.2d 
98, error dismissed, judgment correct. 

Yex.Civ.App. Stipulation in work- 
men’s compensation insurance policy to 
a named drilling company which was 
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denominated a copartnership composed 
of two specified persons constituted a 
“prima facie’ showing that at date of 
issuance of policy the company was a 
copartnership composed of such per- 
sons, and testimony of plaintiff and 
another witness that company was 
owned by one of such persons did not 
conclusively destroy the presumption 
of the continued existence of the part- 
nership. Vernon’s Ann.Ciy.St. art. 8306 
et seq.—Texas Employers Ins. Ass’n v. 
Reed, 150 S.W.2d 858, error dismissed, 
judgment correct. 

Tex.Civ.App. In compensation — suit 
an ex parte affidavit made by claim- 
ant for representative of insurance 
company was not admissible on_the 
issue of dependency of claimant. Rey. 
8t.1925, art. 8306, 8a.—Hinkle v. 
Federal Underwriters Exchange, 152 
S.W.2d 387, error refused. 

Tex.Civ.App. In action against work- 
men’s compensation insurer to recover 
compensation for total permanent in- 
capacity resulting from injury sus- 
tained by plaintiff, evidence that plain- 
tiff was indicted for murder and theft, 
of which he was acquitted, several 
years before trial, was not admissible 
to show that he was not totally and 
permanently incapacitated.—United Hm- 
provers, Casualty Co.Aver Curry, §1520S8. 
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N.D. On appeal from decision of 
Workmen’s Compensation Bureau dis- 
allowing a claim under the Compensa- 
tion Act for injury, claimant had bur- 
den of proving that injury was re- 
ceived in the course of employment. 
Laws 1919, ce. 162, §§ 2, 10.—Moug v. 
Workmen’s Compensation Bureau, 297 
N.W. 129. 


Vex. Where injured employee al- 
leged facts which, if true, showed 
meritorious cause for not filing com- 
pensation claim within statutory six 
months’ period and presented good 
cause for waiving such statutory re- 
quirement, and insurance carrier did 
not direct special exception to pleading 
or challenge sufficiency thereof or file 
sworn denial of employee’s allegations, 
employee’s allegations must be accepted 
as true, and employee need not prove 
truth thereof or secure finding of jury 
thereon. Vernon’s  Ann.Civ.St. arts, 
8307, § 4a, 8307b.—Southern Under- 
writers v. Tullos, 151 S.W.2d 789, 136 
Tex, 408, affirming 131 S.W.2d 102. 

Tex.Civ.App. In workmen’s compen- 
sation suit, claimant had burden of 
proving that his disability was perma- 
nent and not  temporary.—Southern 
Underwriters v. Stone, 144 8.W.2d 339. 

Tex.Civ.App. In workmen’s compen- 
sation suit, claimant who alleged that 
he was totally and permanently inca- 
pacitated by his injuries had burden of 
establishing such fact.—Traders & Gen- 
eral Ins. Co. v. Richardson, 144 S.W. 
2d 420, error dismissed, judgment cor- 
rect. 

In workmen’s compensation suit, the 
burden of proof should be put upon 
claimant to make out his right of re- 
covery.—Traders & General Ins. Co, vy. 
Richardson, 144 §$.W.2d 420, error dis- 
missed, judgment correct. 

Tex.Civ.App. In workmen’s compen- 
sation case, claimant has burden of 
proof on issue as to whether a prior 
injury contributed to claimant’s ineca- 
pacity. Vernon’s Ann.Civ.St. art. 8306, 
§ 12c.—Federal Underwriters Exchange 
v. Price, 145 S.W.2d 951, error dis- 
missed, judgment correct. 

Tex.Civ.App. In order for Work- 
men’s Compensation claimant to recoy- 
er in suit to set aside award of Indus- 
trial Accident Board in favor of insur- 
ance carrier, it was incumbent upon 
claimant to establish by competent 
evidence the fact that he was injured 
and extent thereof.—Texas Indemnity 
Ins. Co. v. Phillips, 153 S.W.2d 503, er- 
ror dismissed. 
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Fla. Conflicting evidence as _ to 
whether death of compensation claim- 
ant’s husband was result of cancerous 
condition of testicle or caused by in- 
jury to testicle sustained in a fall while 
in the course of employment justified 
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circuit court’s order affirming Indus- 
trial Commission’s award of compensa- 
tion.—Cone Bros. Contracting Co. v. 
Massey, 198 So. 802. 

Iowa. Tvidence that death from 
carbon monoxide poisoning of tea 
company’s route salesman was caused 
by intoxication was insufficient to sus- 
tain judgment reversing Industrial 
Commissioner’s award of compensa- 
tion. Code 1939, § 13876.—Reddick v. 
Grand Union Tea Co., 296 N.W. 800. 

Ky. In proceeding to recover com- 
pensation under Workmen’s Compensa- 
tion Act for employee’s death, testimo- 
ny of physicians and others held suffi- 
cient to sustain findings of referee, 
compensation board, and circuit court 
that liver and _ gall-bladder cancers, 
from which deceased died, were attrib- 
utable to electric shock constituting 
“accident arising out of and in the 
course of his employment’, so as to 
require affirmance of judgment con- 
firming board’s award of compensa- 
tion. Ky.St. §§ 4880, 4935.—City of 
Owensboro v. Day, 145 S.W.2d 856, 
284 Ky, 644, 

Ohio.. In workmen’s compensation 
case, where record disclosed that de- 
ceased was a State Tax Commission 
employee whose duties were those of 
supervisor in cigarette tax division, 
that he sustained fatal injuries when 
he fell in a restaurant which was not 
engaged in sale of cigarettes, that after 
accident employee reported that he ac- 
cidentally stumbled on leg of chair 
while going through restaurant to ex- 
amine cigarettes and that restaurant 
was in district in which employee 
might have performed his duties, trial 
court’s determination that evidence did 
not establish that deceased received 
injury in “course of employment” was 
justified. Gen.Code, § 1465-37 et seq., § 


1465-68.—Graulty v. Industrial Com- 
Srey 30 N.EH.2d 3387, 1387 Ohio St. 
Ohio App. Evidence on appeal to 


court of common pléas held to war- 
rant recovery of compensation for work- 
man’s death from tall after stepping 
on lid of packing box. Gen.Code, § 
1465-37 et seq.—Industrial] Commission 
of Ohio v. Christophel, 34 N.W.2d 458. 


Tex.Civ.App. In employee’s suit to 
set aside award of Industrial Board 
where employee introduced in evidence 
before trial judge a duly certified 
transcript of documents and proceed- 
ings pertaining to claim hefore the 
board, and transcript was admitted “for 
all purposes’’, the records in transcript, 
in absence of verified plea of denial 
by compensation insurers, constituted 
prima facie proof of facts stated there- 
in, including issuance of policies by 
insurers, and it was immaterial that 
records were not read to jury, since 
their admissibility and weight as evi- 
dence were to be determined by trial 
court as questions of law. Vernon’s 
Ann.Civ.St. arts. 8306 et seq., 8307, § 5: 
art. 8307b.—Southern Underwriters y. 
Wright, 142 S.W.2d 297. 

Tex.Civ.App. In workmen’s compen- 
sation suit, jury’s answers to special is- 
sues finding that claimant was an em- 
ployee of named corporation at time of 
injury and not an employee of named 
individual were not so against the 
overwhelming preponderance of eyi- 
dence as to show bias and prejudice.— 
Traders & General Ins. Co. vy. Richard- 
son, 144 S§.W.2d 420, error dismissed, 
judgment correct. 


Yex.Civ.App. Evidence that contract 
for construction work in the course of 
which compensation claimant was in- 
jured was between the highway de- 
partment and the company insured by 
defendant against claims for compen- 
sation, that the company listed claim- 
ant with the department and its en- 
gineers as the company’s employee and 
paid claimant's wages, sustained jury’s 
finding that claimant was an employee 
of the company insured, notwithstand- 
‘ing evidence of a secret agreement be- 
tween the insured and another com- 
pany with respect to the work.—South- 
ern Underwriters v. Waddell, 144 S.W. 
2d 637 


Tex.Civ.App. Evidence in compensa- 
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tion suit on whether deceased work- 
man was a “Texas employee’ within 
terms of statute held to authorize find- 
ings that workman was employed by 
Texas company under contract con- 
templating temporary stay in Louisi- 
ana, under direction and control of 
Texas company rather than of Louisi- 
ana company which owned the well, 
and was killed in the course of his em- 
ployment of scouting. Vernon’s ‘Ann. 
Civ.St. art. 8306, § 19.—Texas Employ- 
ers’ Ins. Ass’n v. Moore, 145 S.W.2d 
326, error dismissed, judgment correct. 

In suit for compensation for death 
of alleged employee of Texas drilling 
company, evidence held not to preclude 
recovery on ground of agreement be- 
tween Texas company and Louisiana 
company which owned the well that 
Louisiana company should carry com- 
pensation insurance for all_men em- 

loyed on the well.—Texas Hmployers’ 

ns. Ass’n v. Moore, 145 S.W.2d 326, 
error dismissed, judgment correct. 

Tex.Civ.App. In workmen’s compen- 
sation su/t, evidence sustained recovery 
by employee on ground that injury 
sustained when employee was saturat- 
ed with oil aud subsequently suffered 
severe skin eruptions was not result of 
prior burns or a mere recurrence of 
skin disease resulting from the prior 
burns, for which burns and _ disease 
employee had been paid in full under 
@ compromise settlement, but that the 
previous injury merely predisposed em- 
ployee to the oil poisoning.—Federal 

nderwriters Exchange v. Price, 145 S. 
W.2d 951, error dismissed, judgment 
correct, 

Tex.Civ.App. In suit against com- 
pensation insurance carrier to set aside 
award of Industria] Accident Board, 
evidence supported finding that claim- 
ant was an employee of employer, and 
that he was not an independent con- 
tractor or the employee of an independ- 
ent contractor. Vernon’s Ann.Civ.St. 
Art. 8306 .et seq.—United Employers 
Casualty Co. v. Lee, 146 S.W.2d 320. 
Brror dismissed, judgment correct. 

Tex.Civ.App. Where lumber company 
employed owners of trucks to haul 
logs from woods where trucks were 
loaded by lumber company’s employees 
to mill where the logs were unloaded 
by other employees of lumber com- 
pany, and truck drivers paid for the 
upkeep of their own trucks and were 

aid on a quantitative basis, and lum- 
hee company exercised no supervision 
over the number of logs hauled, but 
did order drivers to drive carefully and 
in accordance with certain rules, and 
one driver who had worked steadily 
and exclusively for lumber company for 
four years before his death was killed, 
evidence was sufficient to support ju- 
ry’s finding that deceased driver was an 
“employee” of the lumber company so 
that compensation could be recovered 
under the Compensation Act for his 
death, rather than an “independent 
contructor’. Vernon’s Ann.Civ.St. art. 
8306 et seq.—Industrial Indemnity Ex- 
change v. Southard, 147 S.W.2d 939, 
error granted. 

Tex.Civ.App. Evidence was_ suffi- 
ecient for jury to find that deceased 
employee suffered an accidental injury 
on January 9, 1939, in the course of 
his employment when pulling the lever 
of a boomer fastening down a chain 
on his employer’s truck and that the 


injury of that date was a contributing. 


eause of employee’s death from a heart 
stroke’ on August 9, 19389. Rev.St. 


1925, art. 8306 et seq.—Federal Un- 
derwriters Exchange v. Polson, 148 S. 
W.2d 956, error dismissed, judgment 
correct. 


Evidence that deceased employee had 
worked about 200 days as a tank set- 
ter during year p*eceding his injury, 
that he earned $4 per day, that no 
other workmen vf the same class in 
the community involved or in a neigh- 
boring community worked as many as 
300 days during year preceding in- 
jury, and that other tank setters made 
6 per day warranted jury in finding 
that $5 per day would be a just and 
fair daily wage rate on which to base 
compensation award. Rev.St.1925, art. 
8309, § 1, subd. 3.—Hederal Under- 
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writers Exchange v. Polson, 148 S.W. 
2d oe error dismissed, judgment cor- 
rect. 

Yex.Civ.App. Evidence supported ju- 
ry’s finding that employee who _ sus- 
tained broken ribs and punctured lung, 
resulting in pneumonia, was _ totally 
and permanently  disabled.—Federal 
Underwriters Hxchange y. Green, 150 
S.W.2d 98, error dismissed, judgment 
correct. 

It was within jury’s province to give 
full credit to employee’s \ testimony 
that he was permanently and totally 
disabled from performing usual tasks 
of a workman so as to enable him to 
procure and retain employment.—Ied- 
eral Underwriters Exchange v. Green, 
150 S.W.2d 98, error dismissed, judg- 
ment correct. 

A compensation insurer’s admission 
incident to paying employee compensa- 
tion for many weeks at certain rate 
would, as against insurer, support ver- 
dict fixing lesser rate—Federal Under- 
writers Hxchange v. Green, 150 S.W.2d 
98. Error dismissed, judgmeuc correct. 

Tex.Civ.App. In workmen’s compen- 
sation suit, implied finding by trial 
judge on issue of coverage was sup- 
ported by the evidence. Vernon’s Ann. 
Civ.St. art. 2190 —Texas Hmployers Ins. 
Ass’n v. Reed, 150 S.W.2d 858, error 
dismissed, judgment correct. 

In workmen’s compensation suit, evi- 

dence showed that incapacity for which 
recovery was allowed was by reason 
of injuries received on specified date 
while in course of employment with al- 
leged employer or was_ sufficient to 
support finding of court thereon which 
court presumably made where such is- 
sue was not submitted to jury or re- 
quested and jury returned verdict in 
favor of plaintiff. Vernon’s Ann.Civ.St. 
art. 2190.—Texas Hmployers Ins. Ass’n 
v. Reed, 150 S.W.2d 858, error dismiss- 
ed, judgment correct. 
_ In workmen’s compensation suit, the 
jury as trier of the facts was at liberty 
to weigh all the evidence and from it as 
a whole, in the exercise of their dis- 
cretion, fix the amount of plaintiff’s 
weekly wage-earning capacity at $7.50 
per week notwithstanding testimony of 
plaintiff's experts was that plaintiff was 
totally and permanently disabled and 
testimony of defendant’s experts was 
that there existed no disability. Ver- 
non’s Ann.Civ.St, art. 8306, § 11.— 
Texas Hmployers Ins. Ass’n vy. Reed, 
150 S.W.2d 858, error dismissed, judg- 
ment correct. 

Tex.Civ.App. Evidence authorized 
jury’s finding, in answer to special is- 
sue, that injury sustained by claimant 
while Sepp A cae) in moving oil well der- 
rick was sustained while working as 
employee for insurance earrier’s in- 
sured, who was a contractor, as against 
contention that claimant was working 
at time of his injury for oil company 
owning derrick.—Federal Underwriters 
Exchange vy. Stricklin, 151 S.W.2d 612, 
error dismissed, judgment correct. 

Evidence supported jury’s findings, 
in answer to special issues, that claim- 
ant sustained total incapacity as result 
of accidental injury to back and that 
such total incapacity would continue 
300 weeks in future.—Federal Under- 
writers Hxchange v. Stricklin, 151 S. 
W.2d 612, error dismissed, judgment 
correct. 

Tex.Civ.App. An ex parte affidavit 
executed by claimant for representa- 
tive of insurance company was not 
sufficient to sustain court’s finding that 
claimant’s sister was not a dependent 
of deceased employee. Rey.St.1925, art. 
8306, 8a.—Hinkle vy. Federal Under- 
writers Exchange, 152 S.W.2d 387, er- 
ror refused. 


Tex.Civ.App. In suit for workmen’s 
compensation by truck driver, who had 
not been engaged in same or similar 
employment for a year prior to date of 
injury, conflicting evidence did not 
wholly fail to sustain jury’s finding 
that there was another employee of the 
same Class as claimant working sub- 
stantially the whole of the year pre- 
ceding date of accident in the same or 
a similar employment in the same or 
in neighboring place, and that the 
average daily wage of such other em- 
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ployee earned in such employment was 
$5.75, and hence court properly com- 
puted compensation to which claimant 
was entitled on the basis of such find- 
ings with respect to other employee’s 
average daily wage. Vernon’s Ann.Civ. 
St. art. 8309, § 1, 1st subd. 2.—Texas 
Employers Ins. Ass’n y. Moser, 152 S. 
W.2d 390. 

Tex.Civ-App. In action against work- 
men’s compensation insurer to recover 
compensation for incapacity caused by 
injury sustained by plaintiff on Sun- 
day, where there was no evidence of 
agreement requiring him to work on 
Sunday, nor evidence that fact that he 
was working on Sunday was responsi- 
ble for injury or that he was not en- 
gaged in work of necessity, no issue 
was requested by defendant or sub- 
mitted to jury as to whether employ- 
ment contract required plaintiff.to work 
on Sunday, and jury found that work 
he was doing when injured was work 
of necessity, insurer was not absolved 
from liability on ground that such 
eontract involved services to be ren- 
dered on Sunday in violation of statute. 
Vernon’s Ann.P.C, arts. 283, 284.— 
United Employers Casualty Co. v. Cur- 
ry, 152 S.W.2d 862. 

Wash. Where proceedings for com- 
pensation under Industrial Insurance 
Act are tried to a jury on appeal to 
superior court, weight of evidence is 
for jury, and jury’s verdict is not de- 
pendent upon number of witnesses that 
may testify upon a given point. Rem. 
Rev.Stat. 7697—2.—Alfredson v. De- 
partment of Labor and Industries, 105 
PZ dara 

In proceeding for compensation un- 
der Industrial Insurance Act, evidence 
sustained verdict for claimant, who 
suffered injury to back while in course 
of employment as a tree faller, and 
warranted judgment remanding claim 
to Department of Labor and Industries, 
with instructions to classify claimant’s 
disability as permanent total disability. 
Rem.Rev.Stat. §§ 7697, 7697—2.—Alfred- 
son vy. Department of Labor and Indus- 
tries, 105 P.2d 37. 

Wash. In proceeding for widow’s 
pension under Workmen’s Compensa- 
tion Act, evidence held insufficient to 
sustain employer’s burden to overcome 
statutory presumption of correctness of 
decision of joint board of Department 
of Labor, and Industries that em- 
ployee’s exertion in lifting heavy gear 
or cogwheel of locomotive crane onto 
drive axle was material factor in caus- 
ing coronary thrombus resulting in his 
death. Rem.Rev.Stat. §§ 7675, 7697.— 
Barnes vy. Department of Labor and In- 
dustries, 106 P.2d 1069. 

Wash. Testimony of claimant that 
he had two good eyes at time of acci- 
dent, that he was blind in the right 
eye at the time he filed his application 
to reopen compensation proceeding on 
ground of aggravation of injury to eye, 
and that he noticed an impairment of 
his vision in one eye about a month 
after accident was not sufficient to 
overcome prima facie finding of De- 
partment of Labor and Industries that 
the eye was affected with a cataract at 
time of accident and an award of com- 
pensation for aggravation of injury to 
eye was not warranted. Rem.Rev.Stat. 
§ 7697.—Radich v. Department of La- 
bor and Industries, 115 P.2d 1022. 4 
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C.C.A.Tex. Whether compensation 

claimant was totally and permanently 


disabled within Texas Workmen’s 
Compensation Act, as contended by 
claimant, or was merely disabled to 


the extent that he was entitled to dis- 
ability for 26 weeks for which he had 
been paid, was for jury. Vernon’s 
Ann.Civ.St.Tex. art. 83806 et seq.— 
Maryland Casualty Co. v. Coker, 118 
F.2d 43. 
Ohio. Inference drawn by physician’ 
that cancer which caused employee’s 
death was present at time of perform- 
ance of operation which was required 
as a result of her compensable acci- 
dent, drawn from fact that employee 
suffered from cancer six months after 
the operation which did not disclose a 
cancerous condition, and further in- 
ference that the cancer was accelerated 


ras 
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ove L 
by the cutting, incident to the opera- 
tion, thus hastening employee’s death, 
and opinion evidence of another physi- 
cian based upon factual statements of 
the first physician, did not authorize 
submission to jury of question whether 
the accident aggravated an_ existing 
disease condition so as to authorize an 
award of compensation for the em- 
peeves death. Gen.Code, § 1465-82.— 

oppe v. Industrial Commission of 
Ohio, 30 N.H.2d 703, 137 Ohio St. 367. 

Ohio App. In workmen’s compensa- 
tion case, where ice plant employee 
suffering from serious heart condition 
known to employer was summoned to 
make repairs in refrigerating plant in 
the usual course of his employment 
and, because of necessity for speedy 
repairs, he was required to hurry and 
to climb up and down steps a number 
of times, and medical testimony indi- 
eated that such hurrying might ac- 
celerate heart condition and be con- 
tributing factor in the death, whether 
employee’s hurried manner was a con- 
tributing factor in his death was for 
jury.—Bauer v. Industrial Commis- 
sion, 31 N.E.2d 265. 

Ohio App. Evidence that airplane 
mechanic who was not required to do 
any work in connection with airplane 
while it was in flight, and who was re- 
quired to take planes from hangars to 
starting line, 200 yards away, got in 
plane which had been taken out of 
hangar, beside his foreman who was 
unauthorized to operate airplane in air 
and who intended to fly it for his own 
pleasure or exnerience, was sufficient 
for jury on issue whether mechanic’s 
death in crash was suffered in “course 
of employment” from a cause “arising 
out of employment”. Gen.Code § 1465- 
37 et seq.; Const. art. 2, § 35.—Smith 
v. Industrial Commission, 32 N.H.2d 


Ohio App. In compensation pro- 
ceeding by employee claiming that he 
wrenched his back while lifting 1,200- 
pound bale of rags off a truck, where 
appeal was taken to common pleas 
court, whether employee was injured 
in course of employment, and whether 
physical effects of which he com- 
plained were result of injury or of 
some other cause, were questions for 
jury.—Cody v. Industrial Commission, 
33 N.E.2d 382. 

Or. In proceeding under Workmen’s 
Compensation Act to recover compensa- 
tion for employee’s death, claimant’s 
evidence on appeal from Industrial Ac- 
cident Commission’s order denying 
compensation held sufficient to present 
question for jury as to whether em- 
ployee’s death resulted from personal 
injuries by accident, arising out of and 
in course of his employment, caused by 
violent or external means. Code 1930, 
49-1843, as amended by Laws 1933, p. 

57.—Dickison v. State Industrial Acci- 
dent Commission, 107 P.2d 104. 

Tex. In suit to set aside award of 
Industrial Accident Board in favor of 
insurance carrier, evidence was_ suffi- 
cient for jury on question of whether 
good cause was shown for failure to file 
claim with board within statutory peri- 
od.—Commercial Standard’ Ins. Co. v. 
Hayes, 142 S.W.2d 897, refusing error 


. Hayes v. Commercial Standard Ins. Co., 


140 S.W.2d 250. 4 
Tex. In compensation proceeding, 
evidence that carpenter was injured 
while helping to build a dry kiln for 
lumber company, that a dry kiln was 
an essential part of the operation of 
the company’s business, that the com- 
any had other dry kilns which had 
besk in operation for 15 or 16 years, 
and that the company’s insurance car- 
rier paid carpenter compensation, was 
for jury on issue as to whether car- 
penter at the time of injury was en- 
gaged in the usual course of “trade, 
business or occupation of employer.’”— 
Southern Underwriters v. Page, 143 8. 
W.2d 581, affirming 118 S.W.2d 468. 
Whether the employment of a work- 
man injured while engaged in a par- 
ticular task is in the usual course of 
the business or occupation of his em- 
ployer is ordinarily a question of fact 
for jury, and to make such issue a 
question of law the testimony must not 
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only be uncontradicted but must be so 
conclusive that reasonable minds can- 
not differ as to its effect.—Southern 
Underwriters v. Page, 143 S.W.2d 581, 
affirming 118 S.W.2d 468. 

Tex.Civ.App. Where record shows 
without dispute that employee has 
been working for a stipulated weekly 
wage or stipulated daily wage for a 
period of more than one year next 
preceding INIUEYs it is not necessary 
for matter to be submitted to jury. 
Rev.St.1925, art. 8309, § 1, ist subds. 
1-3.—Associated Indemnity Corporation 
v. McGrew, 142 S.W.2d 567, error 
granted. 

Tex.Civ.App. Evidence, that employee 
did not file claim with industrial ac- 
cident board until more than five years 
after date of injury, that he suffered 
pains in back soon after the injury, 
and that alleged reason for failure to 
file claim within six months was belief 
that disability was result of disease, 
was insufficient for jury on question 
of ‘“‘good cause” for failure to file claim 
within statutory time. Vernon’s Ann. 
Civ.St. art. 8307, § 4a—Texas Employ- 
ers Ins. Ass’n v. Mitchell, 142 S.W.2d 
626, error dismissed, judgment correct. 

Tex.Civ.App. The fact that compen- 
sation claimant, who had formerly been 
employed as an oil field worker, could 
perform work not requiring the use of 
his leg, such as firing a boiler while 
sitting in a specially prepared chair, 
and that he could walk without the 


‘use of a cane, crutch, or brace, did not 


show as a matter of law that claimant 
was not suffering permanent total loss 
of the use of his leg within meaning of 
the Compensation Act, where to walk 
caused claimant pain, swelling, inflam- 
mation, and further weakening of his 
knee, and there was testimony that 
there’ was no chance of improvement. 
Rev.St.1925, art. 8306, § 12.—Traders 
& General Ins. Co. v. Maxwell, 142 S§S. 
W.2d 685, error dismissed, judgment 
correct. 

Tex.Civ.App. Where there was evi- 
dence that employee cut finger while 
skinning a cow which had swollen ud- 
der and appearance of having lost a 
ealf, from which circumstances infer- 


-ence could be drawn that cow was in- 


fected with Bang’s disease, which is 


' communicable to humans, and that em- 


ployee three or four days later became 
afflicted with undulant or Malta fever, 
whether employee became infected with 
fever as result of coming in contact 
with germs while skinning the cow 
so as to impose liability upon employer 
for compensation was for the jury, not- 
withstanding that there was testimony 
that fever would not develop in less 
than five days after exposure to germ. 
—Federal Underwriters Exchange vy. 
Hightower, 142 S.W.2d 963, error dis- 
missed, judgment correct. 

Tex.Civ.App. Evidence that employee 
became disabled within a short time 
after alleged fall injured back, together 
with medical testimony that injury to 
back would have tendency to aggravate 
arthritic condition thereof, presented 
question for jury as to whether em- 
ployee’s disability was compensable.— 
Texas Indemnity Ins. Co. v. Godsey, 
143 S.W.2d 6389, error refused. 


Tex.Civ.App. In injured employee’s 
suit to review Industrial Accident 
Board’s award under Workmen’s Com- 
pensation .Act, evidence held sufficient 
to require submission to jury of issue 
as to duration of plaintiff's total in- 
capacity, if any, or at least to make 
issue on question whether his alleged 
incapacity was due to injury sustained, 
Rev.St.1925, art. 8300, § 1, 1st subds., 1, 
2.—Traders & General Ins. Co. v. Jen- 
kins, 144 S.W.2d 350, eonforming to 
answers to certified questions 141 S.W. 
2d. 312. 

In injured employee’s suit to review 
Industrial Accident Board’s award un- 
der Workmen’s Compensation Act, tes- 
timony of plaintiff's employer held suf- 
ficient to warrant submission to jury of 
special issue whether there were other 
employees of same class as plaintiff 
working in same locality for substan- 
tially 3800 days of year immediately 
preceding date of injury in same or 
similar employment so as to permit 
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award of compensation on basis of such 
other employees’ average weekly wages. 
Rey.S8t.1925, art. 8309, § 1, 1st subds. 
1, 2.—Traders & General Ins. Co. v. 
Jenkins, 144 S.W.2d 350, conforming to 
answers to certified questions 141 S.W. 
2d 312. 

Tex.Civ.App. In workmen’s compen- 
sation suit, where neither claimant nor 
persons who hired him were certain or 
in accord as to for whom claimant was 
working and by whom he was employed 
when injured, evidence on such issue 
was for jury.—Traders & General Ins. 
Co. vy. Richardson, 144 S.W.2d 420, er- 
ror dismissed, judgment correct. 

Tex.Civ.App. In workman’s compen- 
sation suit against employer’s insurance 
carrier, defendant's general denial put 
in issue all material allegations of pe- 
tition and entitled defendant to prove 
and have submitted to jury any de- 
fensive matter tending to defeat plain- 
tiff’s cause of action or show that dis- 
abilities claimed by him originated in 
other causes than alleged injuries. 
Vernon’s Ann.Civ.St. art. 8306 et seq.— 
Southern Underwriters v. Blair, 144 8. 
W.2d 641. . 

Tex.Civ.App. In compensation suit, 
where claimant within a few minutes 
after original fight with coemployee 
during course of employment picked up 
iron bar and followed coemployee 30 
or 35 steps and was struck by coem- 
ployee allegedly in self-defense, wheth- 
er coemployee had “abandoned” the 
fight and claimant’s injury was result 
of attempt unlawfully to injure coem- 
ployee, in which case injury was not 
compensable under’ the 
Compensation Act, or whether the af- 
fair was one continuous fight, was for 
jury. Rev.St.1925, art. 8309, -§ 1, 2d 
subd. 4.—Samuel y. Federal Underwrit- 
ers Exchange, 145 S.W.2d 611, error 
granted. 

Tex.Civ.App. Conflicting testimony 
on causal connection between accident 
to workman who was struck by falling 
pipe and workman’s death from aneu- 
rism held not to require directed ver- 
dict for compensation insurer, though 
finding that there was no causal con- 


nection would have found support in 


the testimony.—Southern Underwriters 
v. Dykes, 145 S.W.2a 1105. 

Tex.Civ.App. Where pile driver was 
rented from owner by road contractor 
who agreed to furnish operators for 
the pile driver at own expense, in com- 
pensation proceeding whether pile driy- 
er operator injured while operating 
machine was an employee of the road 
contractor or of the machine owner 
was for jury.—Federal Underwriters 
Exchange vy. Skinner, 146 §.W.2d 325, 
error dismissed, judgment correct. 

Tex.Civ.App. In workinen’s compen- 
sation suit, under evidence that em- 
ployee sustained a fractured jaw, con- 
cussion of the brain, immediate loss 
of some teeth and ultimate loss of all 
of them, that employee frequently suf- 
fered from extreme dizziness, violent 
headaches, emaciation, weakness, vio- 
lent nausea, indigestion, and nervous- 
ness, that he injured spinal cord and 
nerve centers and lost use of right arm 
and side, that his eyesight was im- 
paired, that he had blind spells an@ 
greatly impaired mental processes and 
reflexes and senses of balance and equi- 
librium, and that he sustained 85 per 
cent, loss of hearing in one ear and 
100 per cent. in the other, employee's 
“total permanent disability” was for 
jury. Vernon’s Ann.Civ.St. art. 8306 
et seq.—Southern Underwriterg  v. 
Grimes, 146 S.W.2d 1058, error dis- 
missed, judgment correct. 

Under Workmen’s Compensation Act, 
that an employee resumes work after 
injury but only under whip of neces- 
sity does not necessarily preclude a 
finding of “total permanent disability” 
which issue remains one of fact for 
jury. Vernon’s Ann,.Civ.St. art. 8306 
et seq.—Southern Underwriters  y. 
Grimes, 146 S.W.2d 1058, error dis- 
missed, judgment correct. 

Tex.Civ.App. Where undisputed evi- 
dence showed that neither adult chil- 
dren of workmen’s compensation claim- 
ant, nor minor child were ever depend- 
ent on deceased son of claimant and 
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adult children waived their claims in 
favor of claimant, no “question of fact’ 
relative to claims of the children were 
presented for the jury, and court did 
not improperly render judgment in fa- 
vor of claimant for whole of conpensa- 
tion granted, without regard to other 
beneficiaries.—Traders & General Ins. 
Co. v. Davis, 147 S.W.2d 908, error dis- 
missed 149 S.W.2d 88. t 

In a workmen’s compensation case, 
undisputed facts need not be submitted 
to a jury for its findings.—Traders & 
General Ins. Co. v. Davis, 147 8.W.2d 
908, error dismissed 149 S.W.2d 88. 

Tex.Civ.App. Whether compensation 
elaimant was injured in the manner 
and at the time claimed by him and 
as a result of the injury suffered a 
total permanent incapacity was for 
jury.—Maryland Casualty Co. v. Ab- 
bott, 148 S.W.2d 465, error dismissed, 
judgment correct. : 

Tex.Civ.App. In proceeding under 
the Workmen’s Compensation Act, 
whether the employee received an ac- 
cidental injury and whether there was 
a causal connection between his in- 
jury and death was for the jury.— 
Texas Indemnity Ins, Co. v. Spring- 
field, 149 S.W.2d 270, error dismissed, 
judgment correct. 
~ fex.Civ.App. In workmen’s compen- 
sation case, if evidence raises issue of 
fact as to when total incapacity com- 
plained of arose, then upon proper re- 
quest such issue should be submitted 
to jury for their finding.—United Hm- 
ployers Casualty Co. v. Oden, 150 S.W. 
2d 114, error dismissed, judgment cor- 
rect. 

Tex.Civ.App. In workmen’s compen- 
sation suit against insurance carrier, 
the question of coverage was an issue 
of fact under the evidence. WVernon’s 
Ann.Civ.St. art. 8306 et  seq.—Texas 
Jmployers Ins. Ass’n y. Reed, 150 8S. 
W.2d 858, error dismissed, judgment 
correct. F 

Tex.Civ.App. In suit by claimant to 
set aside compensation award in favor 
of insurance carrier, where claimant 
sought compensation for total inca- 
pacity as result of back injury, it was 
provinee of jury to determine extent 
and duration of claimant’s injury from 
facts and circumstances in evidence be- 
fore them.—Federal Underwriters Ex- 
change v. Stricklin, 151 S.W.2d 612, 
error dismissed, judgment correct. 

Tex.Civ.-App. Evidence, from which 
jury could find that as a result of 
hernia employee suing for compensa- 
tion under workmen’s compensation act 
was unable to obtain and retain em- 
ployment, warranted submission of is- 
sue of total disability——Hartford Ac- 
cident & Indemnity Co. v. Harris, 152 
$.W.2d 857, error dismissed. 

VTex.Civ.App. In workmen’s compen- 
sation case, whether claimant was an 
employee of and subject to the control 
of machine works company in perform- 
ing boiler and welding work, and 
whether a certain other was likewise 
an employee of the same company, or 
was an independent contractor and was 
the employer of claimant, were ques- 
tions for the jury.—Associated Indem- 
nity Corporation v. Insurors Indemnity 
& Insurance Co., 153 S.W.2d 533, error 
granted. 

Hvidence that, under arrangements 
between machine works company and 
another, other was not employed to do 
boiler work for any definite length of 
time, or until any certain result was ac- 
complished and that arrangements were 
terminable at will of either party, but 
that other was to work exclusively for 
company, tended to raise an issue of 
fact whether other was an independent 
contractor by whom injured claimant 
was employed, or was himself an em- 
ployee.—Associated Indemnity Corpo- 
ration vy. Insurors Indemnity & Insur- 
ance Co., 153 S.W.2d 533, error granted. 

Wash. On claimant’s appeal to su- 
perior court from unsatisfactory order 
of hese board of Department of Labor 
and Industries upon claim for compen- 
sation under Industrial Insurance Act, 
it was not function of court to deter- 
mine from record whether evidence sub- 
mitted at hearing conducted by joint 
board overcame statutory presumption 
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as to correctness of order of joint 
board, since presumption of correctness 
of joint board’s findings was for jury. 
Rem.Reyv.Stat. §§ 7697, 7697—2.—AI- 
fredson y. Department of Labor and In- 
dustries, 105 P.2d 37. 

On appeal to superior court from un- 
satisfactory order of joint board of 
Department of Labor and Industries in 
proceedings for compensation under In- 
dustrial Insurance Act, court may pass 
upon sufficiency of evidence to take 
case to jury and, if evidence introduced 
at hearing before joint board offers 
room for a difference of opinion in 
minds of reasonable men, case must be 
presented to jury, but such principles 
do not apply to questions whether de- 
partment has acted within its power or 
has correctly construed the law, since 
such questions are matters of law and 
not of fact. Rem.Rev.Stat. §§ 7697, 
7697—2.—Alfredson y. Department of 
Labor and Industries, 105 P.2d 37. 

Where proceedings for compensation 
under Industrial Insurance Act are 
tried to a jury on appeal to superior 
court, weight of evidence is for jury, 
and jury’s verdict is not dependent up- 
on number of witnesses that may testi- 
fy upon a given point. Rem.Rey.Stat. § 
7697—2.—Alfredson v. Department of 
Labor and Industries, 105 P.2d 37. } 

Where evidence on claimant’s appeal 
to superior court from unsatisfactory 
order of joint board of Department of 
Labor and Industries in proceedings for 
compensation under Industrial Insur- 
ance Act was sufficient to overthrow 
statutory presumption that joint 
board’s order was correct, superior 
court was justified in submitting case * 
to jury. Rem.Rev.Stat. §§ 7697, 7697— 
2.—Alfredson v. Department of Labor 
and Industries, 105 P.2d 37. 

Wash. Where evidence at hearing 
before joint board in compensation 
ease offers room for difference of opin- 
ion in minds of reasonable men, case 
must be presented to the jury upon 
appeal by claimant, as against con- 
tention that findings of joint board 
should not be disturbed if reasonably 
supported by evidence on questions 
of medical science.—Sumerlin v. De- 
partment of Labor and Industries, 111 
P.2d 603. 

On appeal by claimant from denial 
of compensation for death of timber 
faller from thrombosis, ,conflict in 
opinion of doctors as to cause of death 
warranted submission of the case to 
jury.—Sumerlin vy. Department of lLa- 
bor and Industries, 111 P.2d 603. 

Wash. If evidence introduced at 
hearing before joint board offers reom 
for difference of opinion in the minds 
of reasonable men, case must be pre- 
sented to a jury.—Bilski v. Department 
- Labor and Industries, 113 P.2d 


Wash. Whether compensable injury 
to compensation elaimant’s back af- 
fected and aggravated _ pre-existing 
arthritic condition of the back was for 
jJury.—Nelson v. Department of Labor 
and Industries, 115 P.2d 1014, 

Where evidence in compensation case 
offered room for difference of opinion 
in the minds of reasonable men con- 
cerning what brought about compensa- 
tion claimant’s condition, determination 
of the question was properly submitted 
to the jJury.—Nelson v. Department of 
Labor and Industries, 115 P.2a 1014, 
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Ohio App. Where claim in compen- 
sation proceeding was based on con- 
tention that disability resulted solely 
from injury and there was no mention 
of aggravation of an existing condi- 
tion, employee was not entitled to 
charge on right to recover if there 
had been an aggravation of an infec- 
tion existing at time of injury.—Cody 
LP rpkeeies Commission, 83 N.H.2d 


Tex.Civ.App. Instruction that the 
phrase “total incapacity of his leg’, as 
used in charge, meant total loss of use 
of compensation claimant’s leg, that 
it did not imply an absolute disability 
to perform any kind of labor, but such 
incapacity of the leg that it disqualified 
a person from performing the usual 
tasks of a workman in such a way as 
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to enable him to procure and retain 
employment requiring the use of such 
leg, is ordinarily regarded as total in- 
capacity of the leg, was not erroneous. 
Reyv.St.1925, art. 8306, § 12.—Traders 
& General Ins. Co. v. Maxwell, 142 S. 
W.2d 685, error dismissed, judgment 
correct. 

Tex.Civ.App. In compensation pro- 
ceeding, where issue of occupational 
disease was submitted to jury and term 
defined as requested by insurance car- 
rier, charge defining “injuries received 
in the course of employment” in lan- 
guage of statute, and in addition in- 
eluding such injury as had to do with 
and arises out of business of employer 
when such injury results from a risk 
which is necessarily or ordinarily in- 
herent in or incident to conduct of the 
business, was not erroneous as encom- 
passing elements of occupational dis- 
ease for which no compensation could 
be allowed. Rev.St.1925, art. 8309, § 1, 
second subd. 4.—KFederal Underwriters 
Exchange v. Hightower, 142 S.W.2d 
963, error dismissed, judgment correct, 

Tex.Civ.App. Where court’s charge 
in compensation suit submitted the es- 
sential elements of issue whether work- 
man was a “Texas employee,’ charge 
was sufficient and verdict was not un- 
supported because of failure to submit 
the issue.—Texas Employers’ Ins. Ass’n 
v. Moore, 145 S.W.2d 326, error dis- 
missed, judgment correct. 

In compensation suit, court’s defini- 
tion of “employee” and “injuries sus- 
tained in the course of employment” 
was not erroneous for failure to in- 
struct that a person who voluntarily 
rendered services for another without 
remuneration was a mere volunteer and 
not an employee, where evidence did 
not support such contention.—Texas 
Employers’ Ins. Ass v. Moore, 145 S. 
W.2d 326, error dismissed, judgment 
correct. 


Tex.Civ.App. In compensation suit 
tried on special issues, trial court’s de- 
fining “total disability” in its charge 
was not error. Vernon’s Ann.Civ.St. 
art. 2189.—Maryland Casualty Co. v. 
Landry, 147 S.W.2d 290, error dis- 
missed, judgment correct. 

Tex.Civ.App. Instructions that phrase 
“total incapacity of the hand” as used 
in charge meant total loss of use of 
hand at or above the wrist and did not 
imply absolute disability to perform 
any kind of labor and that term ‘“par- 
tial incapacity of hand’? as used in 
eharge meant extent, if any, that in- 
jury destroyed or impaired ability of 
hand for performing usual tasks were 
proper and properly prevented jury 
from using incapacity confined to fing- 
ers as basis for their answer that em- 
ployee had sustained incapacity to his 
hands, but did not prevent considera- 
tion of testimony that incapacity was 
confined to fingers. Vernon’s Ann.Ciy, 
St. art. 8306, § 1la.—Southern Under- 
writers v. Mowery, 147 S.W.2d 834, er- 
ror dismissed, judgment correct. 


Tex.Civ.App. In workmen’s compen- 
sation case, definition of “producing 
cause” as used in eharge, as a cause 
which, in a natural and continuous se- 
quence, by itself, or in connection with 
another cause or causes, produces a 
death and but for which death would 
not have occurred, was proper.—Trad- 
ers & General Ins. Co. v, Davis, 147 
S.W.2d 908, error dismissed 149 S.W.2d 

Tex.Civy.App. Where claimant sued 
for total permanent disability and did 
not ask compensation for hernia, 
which was a result of injuries re- 
ceived, and insurer wanted testimony 
respecting hernia in evidence to show 
that only injury claimed by claimant 
before Industrial Accident Board was 
based on hernia and that other claims 
were barred because not filed with 
board, within proper time, failure to 
expressly exclude from jury’s con- 
Sideration disability resulting from 
hernia was not erroneous as allowing 
jury to award compensation for hernia 
in absence of pleadings and proof es- 
sential to such recovery. Vernon’s 
Ann.Civ.St. arts. 8306-8309.—Western 
Casualty Co. v. DeLeon, 148 S.W.2d 


* 
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446, 
rect. 

Where trial court in compensation 
case submitted to jury issues touching 
upon two injuries, which were pleaded 
and sustained by proof, to claimant’s 
back, and court then inquired of jury 
whether such injuries resulted in total 
and permanent disability, it was not 
necessary to instruct jury not to con- 
sider testimony relating to claimant’s 
hernia in arriving at answer to issues 
concerning claimant’s disability. Ver- 
non’s Ann.Civ.St. arts. 8306-8309.— 
Western Casualty Co. v. DeLeon, 148 
S.W.2d 446. Error dismissed, judg- 
ment correct. 

Tex.Civ.App. In compensation suit, 
court’s definitions of total and partial 
incapacity, in language which had long 
been approved as standard forms of 
instruction, were not erroneous.—Fed- 


Error dismissed, judgment cor- 


_eral Underwriters Exchange v. Green, 


150 S.W.2d 98, error dismissed, judg- 
ment correct. 

Tex.Civ.App. In action against work- 
men’s compensation insurer to recoyv- 
er compensation for total permanent in- 
capacity as alleged result of injury 
sustained by plaintiff, instruction to 
jury, in connection with definition of 
“partial incapacity”, that a person can- 
not be totally and partially incapaci- 
tated at same time, was not erroneous 
as in nature of general charge, and 
really a peremptory instruction not to 
find any partial disability if jury 
found total disability.—United Employ- 
ers Casualty Co. v. Curry, 152 S.W.2d 
862. 

Wash. On appeal by compensation 
claimant from adverse ruling of joint 
board, court should not instruct that 
verdict should be for defendant if the 
decision of the joint board is reason- 
ably supported by evidence, but prop- 
erly instructed that decision of the 
department is presumed to be correct, 
and that party attacking the order 
has burden of proving by preponder- 
ance of evidence that the decision 
was wrong.—Sumerlin vy. Department 
ef Labor and Industries, 111 P.2d 603. 
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N.J.Sup. Where court of common 
pleas gave original study to compensa- 
tion proceeding and reached an inde- 
pendent conclusion, it was not neces- 
sary for the court, after arriving at the 
same result as the Workmen’s Compen- 
sation Bureau, to use new words or 
other phrases with which to express 
his findings, but the court could incor- 
porate within his determination the 
words of the bureau. N.J.S.A. 34:15-1 
et seq.—Rotino v. J. P. Scanlon, Ine., 15 
A.2d 336; Rotino v. J. P. Scanlon, Inc, 
MahpeASl du ibe paleo ON lu 2276 

Pa.Com.Pl. The Workmen’s Compen- 
sation Board has power under the Act 
2 June, 1915, P.L. 736, Article IV, sec- 
tion 423, 77 P.S. § 854, to make or sub- 
stitute its own findings of fact for 
those of the referee upon appeal to it.— 
Christel v. Erlacher, 33 Berks 205. 

Tex.Com.App. A finding of jury that 
fernia operation was successful was 
not in irreconcilable conflict with find- 
ing that employee suffering injury re- 
sulting in hernia suffered partial in- 
capacity for 75 weeks, and issues con- 
cerning partial disability were imma- 
terial and not entitled to consideration, 
in view of provision in Workmen’s 
Compensation Act providing that em- 
ployee submitting to successful hernia 
operation was entitled to 26 weeks’ 
compensation, regardless of the time 
of actual disability. Vernon’s Ann.Ciy. 
St. art. 8306, § 12b.—Safety Casualty 
Co. v. Long, 152 S.W.2d 1102, revers- 
ing Long v. Safety Casualty Co., 128 
S.W.2d 92. 7 

Tex.Civ.-App. In compensation pro- 
eeeding, all ultimate issues upon which 
plaintiff's case rests or either of de- 
fenses raised by the pleadings and evi- 
dence should be affirmatively and un- 
eonditionally submitted, and, if a con- 
flict in verdict results, court should en- 
deavor to have jury eliminate it, and, if 
that cannot be done, a new trial should 
be granted.—Federal Underwriters Ex- 
change vy. Hightower, 142 S.W.2d 963, 
error dismissed, judgment correct. 
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Tex.Civ.App. In workmen’s compen- 
sation suit submitted on special issues, 
jury’s answers finding that claimant 
was an employee of named corporation 
at time of injury and not an employee 
of named individual did not conflict 
with answer finding that at the time 
of injury claimant was working on rig 
owned by such individual and another, 
where under the evidence the rig could 
have been owned by such individuals 
and the claimant could have been work- 
ing for an employer using the rig un- 
der some arrangement with the owners, 
—Traders & General Ins. Co. v. Rich- 
ardson, 144 S.W.2d 420, error dis- 
missed, judgment correct. 

Tex.Civ.App. Where, in workmen’s 
compensation case, in answer to unam- 
biguous question, jury expressly found 
that employee’s present incapacity was 
not result of prior injuries, jury’s an- 
swer “No percentage” to another ques- 
tion as to what percentage of em- 
ployee’s incapacity, if any, was not at- 
tributable to or connected with or 
caused by previouts injuries, could rea- 
sonably be referred to inquiry whether 
there was any connection between pres- 
ent incapacity and prior injuries, and 
hence there was no irreconcilable con- 
flict. Vernon’s Ann.Civ.St. art. 8306, 
§ 12c.—Southern Underwriters v. Mow- 
ery, 147 8.W.2d 834, error dismissed, 
judgment correct. 

Where jury, in answer to question 
what percentage, if any, of employee's 
incapacity, if any, was not attributable 
to prior injuries, answered ‘‘No per- 
centage,” implication of finding that 
employee’s incapacity was result of a 
prior injury should not be held suffi- 
cient to contradict and nullify express 
finding made in answer to another spe- 
cial issue that his incapacity was not 
result of a prior injury.—Southern Un- 
derwriters v. Mowery, 147 S.W.2d 834, 
error dismissed, judgment correct. 

In workmen’s compensation — guit, 
where jury in answer to issues 5 and 6 
found employee sustained total and per- 
manent incapacity and in answer to is- 
sue 42 found employee’s incapacity was 
confined solely to both hands, but in 
other special issues found employee sus- 
tained total permanent incapacity to 
both hands, answer to issue 42 was 
not in irreconcilable conflict with an- 
swers to issues 5 and 6. Vernon’s Ann. 
Civ.St. art. 8306, § 11a.—Southern Un- 
derwriters v. Mowery, 147 S.W.2d 834, 
error dismissed, judgment correct. 

Tex.Civ.App. In employee's suit to 
set aside an award of the industrial 
accident board, where jury in answer 
to special issues found that employee 
had sustained incapacity to work, that 
he had not suffered any total incapa- 
city to work, that the total incapacity 
to work began August 10, 1939, and 
that the total incapacity of employee 
would continue throughout his natur- 
al life, the findings were inconsistent 
and required reversal of judgment for 
new trial.—Richardson v. United Em- 
ployers Casualty Co., 149 S.W.2d 1023. 

In employee’s suit to set aside an 
award of the industrial accident board, 
finding of jury that employee’s in- 
capacity was confined solely to loss of 
use of left arm was inconsistent with 
finding that he suffered total incapac- 
ity.—Richardson v. United HWmployers 
Casualty Co., 149 S.W.2d 1023, 

Tex.Civ.App. In compensation suit, 
jury’s finding that employee suffered 
permanent total disability, and finding 
that employee did not suffer partial 
disability as a result of his injury 
were not inconsistent.—IFederal Under- 
writers Exchange v, Green, 150 8.W.2d 
98, error dismissed, judgment correct. 

Tex.Civ.App. Jury’s finding that as a 
result “of injuries, if any, to both eyes” 
compensation claimant was totally in- 
eapacitated for a specified period and 
was permanently partially incapacitated 
thereafter was not in “irreconcilable 
conflict” with findings that claimant 
did not suffer an injury to both eyes 
and that defective condition of left eye 
was not due to any injury to either 
eye in such accident, but taken together 
the findings were to the effect that 
claimant suffered permanent total dis- 
ability for a specified period and there- 
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after permanent partial disability due 
to injury to right eye—WTlarris v. New 
Amsterdam Casualty Co., 150 S.W.2d 
431, error dismissed, judgment correct. 

Tex.Civ-App. In workmen’s compen- 
sation suit it was not necessary for 
plaintiff to obtain a finding as to the 
percentage of his partial disability. 
Vernon’s Ann.Civ.St. art. 8306, § 11.— 
Texas Employers Ins. Ass’n v. Reed, 
150 S.W.2d 858, error dismissed, judg- 
ment correct. 

Tex.Civ.App. Findings of fact that 
employee suing for compensation sus- 
tained a hernia, which resulted in to- 
tal incapacity for a period of “one 
year, that such total incapacity was 
permanent and began on a designated 
date, and that employee did not suffer 
partial incapacity, were the controlling 
issues, and taken in connection with 
finding that injury was sustained in 
course of employment and was acci- 
dental, and the finding of the wage 
rate, such findings of fact compelled 
a judgment for the employee, notwith- 
standing apparently conflicting answers 
to unconditionally submitted special 
issues with respect to partial ineapac- 
ity.—Hartford Accident & Indemnity 
Co. v. Harris, 152 S.W.2d 857,. error 
dismissed. 

Tex.Civy.App. In compensation pro- 
ceeding wherein employee claimed that 
skin on tips of fingers was broken by 
rough texture of cloth and became in- 
fected with poisonous dyes, and where- 
in insurance carrier claimed that in- 
jury was caused a few months later 
by. employee’s eating poisoned canned 
spinach, jury’s finding that employee 
did not sustain alleged injury to fin- 
gers was not in irreconcilable conflict 
with finding that employee’s condition 
was “due solely to a cause other thaa 
accidental injury’, since the “acciden- 
tal injury” in such finding could have 
meant alleged injury caused by eating 
poisoned spinach.—Josey v. Maryland 
Casualty Co., 153 S.W.2d 259, error 
refused. 

301 


§1 
Wash. The statute providing that in 

appeals to superior court from an order 
or award of joint board of Department 
of Labor and Industries, either party - 
shall be entitled to-a trial by jury upon 
demand, and that the verdict shall have 
the same effect as in law actions, has 
not changed method of jury trials, but 
merely determines effect of verdict. 
Rem.Rey.Stat. § 7697—2.—Alfredson y. 
Department of Labor and Industries, 
105 P.2d 37%. 
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Ohio App. The court of common 
pleas, to which an appeal was taken 
from order of Industrial Commission in 
workmen’s| compensation proceeding, 
would not be justified in disturbing 
jury’s finding that employee sustained 
disability as a result of accidental in- 
jury.—Patterson vy, Industrial Commis- 
sion of Ohio, 34 N.E.2d 248, 67 Ohio 
App. 289. 

Tex.Civ.App. In compensation pro- 
ceeding, all ultimate issues upon which 
plaintiff’s case rests or either of de- 
fenses raised by the pleadings and evi- 
dence should be affirmatively and un- 
conditionally submitted, and, if a con- 
flict in verdict results, court should en- 
deavor to have jury eliminate it, and, if 
that cannot be done, a new trial should 
be granted.—Federal Underwriters Ex- 
change v. Hightower, 142 S.W.2d 963, 
error dismissed, judgment correct. 

Vex.Civ.App. In suit by compensa- 
tion claimant to set aside an award of 
Industrial Accident Board in favor of 
insurer, jury’s finding that claimant 
had suffered permanent total disability 
was not so against overwhelming pre- 
ponderance of evidence as to indicate 
passion, prejudice, or some other im- 
proper motive on part of jury. Ver- 
non’s Ann.Civ.St. art. 8306 et seq.— 
Traders & General Ins. Co. v. Boyd, 146 
S.W.2d 488, error dismissed, judg- 
ment correct, 

Tex.Civ.App. Trial court did not err 
in denying insurance carrier’s motion 
to have default judgment in compen- 
sation suit set aside and new trial 
granted, where record showed that fail- 
ure of carrier to defend suit was caused 
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by inexcusable negligence of carrier’s 
employees in overlooking matter, and 
that to have granted motion would 
have resulted in a delay that would 
have worked an injustice to claimant. 
—National Mut. Casualty Co. v. Lam- 
bert, 149 S.W.2d 1086, error dismissed, 
judgment correct. 2 
Tex.Civ.App. Where the question of 
the extent of compensation claimant’s 
injury was at issue upon the original 
trial and several witnesses testified to 
having seen claimant engaged in man- 
ual labor following the injury, newly 
discovered evidence with respect to 
work which claimant had allegedly 
erformed following injury was mere- 
y “cumulative” and hence insufficient 
to entitle insurer to new_trial.—Texas 
Employers Ins. Ass’n vy. Moser, 152 S. 
W.2d 390. : - 
In workmen’s compensation suit, tri- 
al court did not abuse its discretion 
in refusing to grant a_new trial on 
the ground of ‘‘newly discovered evi- 
dence’? with respect to manual labor 
allegedly performed by claimant fol- 
lowing injury, where conflicting evi- 
dence adduced at hearing upon the mo- 
tion raised fact issues as to insurance 
earrier’s lack of due diligence in fail- 
ing to produce such evidence at first 
trial, and as to whether such evidence, 
which was largely cumulative would 
produce a different result should a new 
trial be granted.—Texas Employers 
Ins. Ass'n vy. Moser, 152 S.W.2d 390. 
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Fla. On appeal from order of Indus- 
trial Commission, circuit court should 
give commission’s findings the same 
weight which chancellor should prop- 
erly give to findings of law and fact by 
special master and should consider case 
on record and enter such order as to 
circuit court appears to be in accord 
with law and facts. Acts 1935, e. 
17481.—City of St. Petersburg v. Mose- 
dale, 1 So.2d 878. 

Mich. Where Department appointed 
a medical commission to examine em- 
piosce who claimed to be suffering 
rom occupational disease, and medical 
commission filed a report with depart- 
ment that employee was not then suf- 
fering from dermatitis venenata, but in 
the report made a recommendation that 
statements of physicians who treated 
employee during activity of the disease 
should be given due consideration, de- 
partment properly remanded cause to 
a deputy commissioner for purpose 
of taking testimony to determine 
whether employee had suffered disable- 
ment from dermatitis venenata due to 
causes and conditions of his employ- 
ment prior to the examination by the 
medical commission and whether he 
was entitled to compensation therefor. 
Comp.Laws Supp.1940, § 8485-1 et 
seq.; § 8485-2, subd. 27; §§ 8485-3, 
8485-6, 8485-7;  Comp.Laws 1929, § 
8448.—Smith v. Wilson Foundry & Ma- 
chine Co., 296 N.W. 654, 296 Mich. 484. 

Pa.Super. In proceeding for compen- 
sation for death of claimant’s husband 
who allegedly, while in course of em- 
ployment as boiler inspector with rail- 
road, was subjected to exposure and 
overexertion in wet clothing which con- 
tributed to cause of death, discrepan- 
cies in claimant’s testimony regarding 
date upon which wetting occurred 
should have been straightened out by 
referee, where claimant was not repre- 
sented by counsel, or record should 
have been remanded by Workmen’s 
Compensation Board upon railroad’s 
appeal. 77 P.S. §§ 411, 431.—Messer vy. 
Aer Co., 18 A.2d 75, 143 Pa.Super. 


Pa.Com.Pl. The Workmen’s Compen- 
sation Board properly reversed the al- 
lowance of compensation by a referee 
where the evidence does not clearly 

‘indicate that the employee’s disability 
was caused by the alleged accident, or 
that the alleged accident actually oc- 
curred on the date testified to by the 
claimant.—Christel v. Erlacher, 33 
Berks 205. 


Pa.Com.Pl. Where an employee, in-- 


jured in an accident, subsequently died 
and on appeal from the decision of the 
Referee to the Workmen’s Compensa- 
tion Board, the hospital record of 
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decedent had not been received or sub- 
mitted for inspection and consideration 
by attorney for defendant or by the 
Board in making up its findings of 
fact, and such medical record on ap- 
peal from the decision of the Board to 
Court did not become part of the 
records of Court until after final argu- 
ment therein. Held, that the case will 
be returned to the Board for re-hearing 
and re-consideration of its findings.— 
Walsh v. Penn Anthracite Mining Co., 
42 Lack.Jur. 17. i 

Tex. In suit by employee to set aside 
award of Industrial Accident Board de- 
nying compensation for hernia, district 
court could not act as an administra- 
tive board to order or supervise a her- 
nia operation under statute providing 
that in hernia cases where liability for 
compensation exists, insurance carrier 
shall provide medical treatment by op- 
eration. Rev.St.1925, art. 8306, § 12b.— 
National Mut. Casualty Co, v. Lowery, 
Qe cae 1089, affirming 135 S.W.2d 
1 i 

Tex.Civ.App. Where foreign compen- 
sation insurer had designated insurance 
commissioner as its agent on whom 
service of process might be served in 
accordance with statute, compensation 
claimants suing insurer sent citation 
and one copy thereof to commissioner 
whose clerk by oversight did not send 
citation to insurer, commissioner upon 
discovering oversight promptly com- 
municated with insurer and counsel for 
claimants explaining oversight, and 
proper appearance was made by in- 
surer’s Texas counsel upon prompt 
notification and request, trial court 
erred in refusing to set aside default 
judgment which had been taken against 
insurer, Vernon’s  Ann.Civ.St. art. 
2031la.—American Mut. Liability Ins. 
Co. v. Morgan, 146 S.W.2d 329. 

Tex.Civ.App. A judgment awarding 
claimant workmen’s compensation for 
78 weeks’ total disability was not sup- 
ported by gleaaine which sought com- 
pensation from date of injury to date 
of operation for hernia, or a period of 
39 weeks and two days, and for an 
additional 26 weeks’ compensation, 
where there was no evidence of disa- 
bility prior to date of operation.—Mary- 
land Casualty Co. v. Perkins, 153 S. 
W.2d 647, error refused. 

Allegations that employee’s disability 
began on March 8, 1940, and was total 
and permanent were suflicient to sup- 
port judgment awarding workmen’s 
compensation for 78 weeks’ total disa- 
bility from and after April 20, 1940, 
notwithstanding the pleading and evi- 
dence would not support a verdict for 
claimed disability from March 8, 1940, 
to April 20, 1940.—Maryland Casualty 
Co. v.. Perkins, 153 S.W.2d 647, error 
refused. 


Wash. The supervisor’s refusal to 
consider claimed injury to compen- 
sation claimant’s back had the same 
force and effect as though he had de- 
nied the claim entirely, and, after a 
complete investigation of the claim on 
its merits, the final action of the joint 
board of, the department of labor and 
industries in affirming decision of the 
supervisor had a like effect. Rem.Reyv. 
Stat. § 7686.—Nelson vy. Department of 
Labor and Industries, 115 P.2d 1014. 
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La.App. Where, in passing on excep- 
tion of no cause and no right of action, 
eonceding truth of all allegations of 
petition, it was clear that father was 
not entitled to recover compensation for 
infant son injured when thrown from 
a bicycle, while serving telegraph com- 
pany as a messenger, on ground that 
employment was of hazardous character, 
and remand of case for trial on merits 
would be useless prolongation of suit 
without benefit to plaintiff, reviewing 
court would not remand proceeding 
but would affirm judgment.—Horton y. 
sya Union Telegraph Co., 200 So. 


Md. A judgment of Baltimore City 
Court affirming an order of Industrial 
Accident Commission denying em- 
ployee’s claim for compensation on 
ground that employee had not sustained 
an injury arising out of and in the 


course of his employment was “res 
judicata” of employer’s liability, upon 
appeal to Court of Appeals being aban- 
doned, and precluded claim, after em- 
ployee’s death, by his widow based on 
same injury.—Di Pietro v. Mayor and 
City Council of Baltimore, 17 A.2d 140. 

N.¥.App.Div. An award of compensa- 
tion under Workmen’s Compensation 
Law on State Industrial Board’s find- 
ing, sustained by evidence, that claim- 
ant became totally disabled as result of 
Dupuytren’s contracture of both hands, 
an occupational disease, contracted 
within year before date of disability 
while he was in milk trucking corpora- 
tion’s employ, was aflirmed.—Jodlowski 
v. Empire Milk Trucking Corporation, 
26 N.Y.S.2d 69, 261 App.Div. 1030. 

N.Y.App.Div. Finding of Industrial 
Board that employee claiming that her- 
nia resulted from a strain did not sus- 
tain an industrial accident and that 
written notice of injury was not given 
within the time prescribed by Work- 
men’s Compensation Law was affirmed 
on appeal. Workmen’s Compensation 
Law, § 1 et seq., and § 18.—Cohen v. S. 
Blechman & Sons, 26 N.Y.S.2d 71, 261 
App.Div. 1033. 
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Ariz. On appeal from an award of 
the Industrial Commission, the Su- 


preme Court’s jurisdiction is limited to 
affirming or setting aside the award 
in toto, and the court cannot modify 
judgment rendered by lower tribunal. 
Rev.Code 1928, § 1452.—Paramount 
Pictures v. Industrial Commission, 106 
P.2d 1024. 


Conn. The foundation underlying the 
power which the superior court exer- 
cises in correcting finding of compensa- 
tion commissioner is its right to correct 
the finding when it is so unreasonable 
as to justify judicial interference.— 
Taylor v. M. A. Gammino Const. Co, 
18 A.2d 400, 127 Conn. 528. 


La.App. Where only question in- 
volved on appeal was whether award 
for compensation should be for 400 
weeks instead of 300 weeks as decreed 
by judgment of district court, judg- 
ment of district court would be amend- 
ed by increasing number of weeks 
covering compensation payments to 
period not exceeding 400 weeks, leav- 
ing matter of curtailing period of dis- 
ability, if anything should develop, to 
wisdom of provision of compensation 
statute which gives right to defendant 
at intervals of six months to have in- 
jured employee examined, and to then 
present question to the court for de- 
termination as to whether disability 
persists. Act No. 20 of 1914, as amend- 
ed.—Woodward v. Blair, 197 So. 920. 

Pa.Super. Where workmen’s compen- 
sation award to claimant as dependent 
widow of employee, whose death re- 
sulted from silicosis, was reversed on 
ground that claimant was not the em- 
ployee’s common-law wife at time of 
his death, the award of compensation 
made for total disability to employee 
during his lifetime and award of fur 
neral expenses was required to be 
modified so as to be payable to em- 
ployee’s personal representative instead 
of to the claimant. 77 P.S. §§ 542, 561, 
562, 581, 751, 1101 et seq.—Wilbert vy, 
Commonwealth of Pennsylvania Secon 
Injury Reserve Account, 17 A.2d 732, 
143 Pa.Super. 37. : 

8.C. Where award of Industrial 
Commission granting compensation for 
death of employee was improperly en- 
tered against a partnership by name, 
and counsel for partnership had read 
into the record the existence of such 
partnership and names of partners, cir- 
cuit court had authority to direct that 
judgment confirming the award be en- 
tered against the copartners as such, 
and not against the partnership by 
name as the award was stated. (Code 
1932, § 494; Act July 17, 1936, 39 St. 
at Large, p. 1257, § 54.—King v. Wes- 
ner, 16 §.H.2d 289, 198 S.C. 
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Ind.App. Where evidence disclosed 
that from some time in April, 1937, un- 
til in December, 1938, employee was 
employed in employer’s automobile re- 
pair shop and that during period of 
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from one and. one-half to two hours 
each day he operated a pneumatic air 
hammer which created a constant vi- 
bration causing numbness of hands and 
fingers during period of operation and 
that in November, 1938, employee’s 
hands broke down, but where Industri- 
al Board failed to make any definite 
finding regarding whether employee 
suffered a compensable injury, award 
denying compensation was reversed 
with directions for rehearing before 
SP on dona v. Coridan, 31 N.E. 

>) 


N.Y.App.Div. An award of the State 
Industrial. Board denying workmen’s 
compensation was reversed and claim 
was remitted to the board, where the 
record showed that a hearing commis- 
Sioner considered a report which was 
not in evidence-—Hawkins y. Hotel 
etiee, 22 N.Y.S.2d 405, 260 App.Div. 


N.Y.App.Div. Where Industrial 
Board’s award of compensation at mini- 
mum weekly rate fixed by Workmen’s 
Compensation Law to employee dis- 
abled by occupational disease shows 
that it was made for reasons stated in 
board’s memorandum, which contains 
complete statement of facts and shows 
that case is within section of such law 
providing that compensation of such an 
employee, able to earn smaller wages 
than before disablement at another oc- 
eupation, shall be percentage of full 
compensation proportionate to reduction 
of earning capacity, but board’s find- 
ings do not show such fact, amount of 
reduction in earning capacity, or em- 
ployee’s actual earning capacity after 
recovery from such disease, award must 
be reversed and matter remitted to 
board for preparation of proper findings 
and making of award in accordance 
with such section. Workmen’s Compen- 
sation Law, § 15, subd. 6, and 39.— 
Spang v. Moser Studio, 28 N.Y.S.2d 948, 
262 App.Div. 319. acd 

Okl. Where industrial commission’s 
order in compensation proceeding was 
ambiguous and susceptible to different 
interpretations, and the parties in pro- 
ceeding to review the order contended 
for different constructions of the or- 
der, the Supreme Court reversed the 
order and remanded the cause to the 
Industrial Commission for further pro- 
ceedings.—_James v. M. P. Thomas & 
Co.) 113) P.2d 386. : 

Pa.Com.Pl. Under § 427 of Article 
IV of the Act of June 26, 1919, P.L. 
665, if the court shall sustain the ap- 
pellant’s exceptions to a finding or find- 
ings of fact and reverse the action of 
the board founded thereon, the court 
shall remit the record to the Board for 
further hearing and determination.— 
Curran v. James Regulator Co., 8 Sch. 


Reg. 9 
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C.C.A,Or. Where deputy commission- 
er intended to apply provision of the 
Longshoremen’s Compensation Act that 
claimant’s average annual earnings shall 
be such sum as, having regard to claim- 
ant’s previous earnings and earnings of 
other employees of the same or most 
similar class, shall reasonably repre- 
sent claimant’s annual earning capaci- 
ty, but deputy commissioner did not 
consider previous earnings of other em- 
ployees of the same or most similar 
class, deputy commissioner’s award was 
not conclusive, because “not in ac- 
cordance with law,’’ within the meaning 
of the act and was properly set aside. 
Longshoremen’s and Harbor Workers’ 
Compensation Act §§ 10(c), 21(b), 33 


U.S.C.A, 910(c), 921(b).—Fireman’s 
Fund ae Co. v. Peterson, 120 F.2d 
547. 


D.C.Ky. An award of the deputy 
commissioner under the Longshoremen’s 
Compensation Act may be suspended or 
set aside by the district court if not 
in accordance with law, but his findings 
on questions of fact with respect to 
injuries to an employee within the 
purview of the act are final, if sup- 
ported by evidence and within the 
scope of his authority. Longshoremen’s 
and Harbor Workers’ Compensation 
Act, § 21(b), 33 U.S.C.A. § 921(b).— 
Wood Preserving Corporation v. Me- 
Manigal, 39 F.Supp. 177. 


i= 


WORKMEN’S COMPENSATION ACTS 


Mich. The death of employee before 
expiration of period within which em- 
ployee would receive weekly payments 
if awarded must be deemed to end his 
disability and terminate all liability 
for workmen’s compensation as to him, 
and hence award must be set aside 
when employee died pending appeal 
therefrom. Comp.Laws 1929, § 8428.— 
Nacey v. Utley, 294 N.W. 675, 295 
Mich, 266. 

Okl. On notice of appeal to State 
Industrial Commission from order, de- 
cision, or award of trial commissioner, 
an orderly hearing is essential to entry 
of valid award by commission, and 
where award is made without such 
hearing and proceeding is brought to 
review such action in Supreme Court, 
award will be vacated as matter of law. 
85 Okl.St.Ann, § 77, subd. 9.—Amerada 
Petroleum Corporation y.- Hester, 109 
P.2d 820. 

Oki. On notice of appeal to state 
industrial commission from order, de- 
cision, or award of trial commission- 
er, an orderly hearing is essential to 
entry of valid compensation award by 
commission, and where award is made 
without such hearing, and a proceed- 
ing is brought in Supreme Court to 
review such action, award will be va- 
cated as matter of law. 85 Okl1.St.Ann. 
§ 77, subd. 9.—C. K. Howard & Co. v. 
McKay, 112 P.2d 169. 
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Colo. Where Industrial Commission 
awarded claimant compensation under 
the erroneous belief that an order of 
the county court appointing claimant 
administratrix of estate of deceased on 
ground that claimant was common- 
law wife of the deceased was “res 
judicata’, proceeding would be re- 
manded for determination of whether 
claimant was deceased’s widow.—State 
ne eats Ins. Fund v. Mattivi, 106 

.2d 463 


Ga. Under statute authorizing court 
to recommit controversy to the Indus- 
trial Board for further proceedings, 
where an award of the Industrial 
Board was set aside by superior court 
on ground that evidence did not au- 
thorize finding that injury to employee 
arose out of and in course of his em- 
ployment, the superior court was au- 
thorized to recommit controversy for 
sole purpose of board’s hearing addi- 
tional evidence on question whether 
the injury arose out of and in course 
of employment, irrespective of whether 
such additional evidence could have 
been discovered and presented at first 
trial before board in exercise of or- 
dinary diligence by claimant. Code 
1933, § 114-710.—Hartford Accident & 
Indemnity Co. v. Cox, 11 S.H.2d 661. 
Answers to certified questions con- 
formed to 12 S.H.2d 110. 

Ga.App. Where award of Industrial 
Board for death of employee who was 
killed at her post of duty in store 
building when tornado demolished, part 
of building was set aside by superior 
court on ground that evidence did not 
authorize finding that death arose out 
of and in course of employment, su- 
perior court was authorized to recom- 
mit the case to the board for purpose 
of hearing further evidence and making 
a specific finding of fact based on such 
evidence, whether death arose out of 
and in course of employment, and mak- 
ing an award based on newly intro- 
duced evidence and evidence already 
appearing in record. Code 1933, § 114- 
101 et seq.—Hartford Accident & In- 
demnity Co. v. Cox, 12 S.W.2d 110, 63 
Ga.App. 763, conforming to answer to 
certified questions 11 S.H.2d 661, 191 
Ga. 143. 5 

Iowa. Where duration of compensa- 
tion claimant’s disability or rate of 
compensation has not been determined 
by the Industrial Commissioner, and 
there is an absence of or conflict in the 
evidence on which such determination 
must be made, the proper practice for 
the court is to recommit the case to 
the Industrial Commissioner to give 
opportunity for further evidence con- 
cerning the disability. Code 1939, 


1454.—Davis v. Bjorenson, 293 N.W. 
829. 
La.App. Where contents of medical 
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report filed in conjunction with motion 
to remand workmen’s compensation 
case for granting of new trial, if in 
record as evidence, would have strength- 
ened employee’s case very little, if any, 
motion to remand was denied. Act No. 
90 of 1938.—Diggins v. Salley & Ellis, 
199 So. 442. 3 

Mass. The Industrial Accident Board 
may not make a naked general finding 
or a finding consisting of a categorical 
repetition of statutory words governing 
compensability, but it is duty of board 
so to deal with cases that when a cer- 
tified copy.of record is presented to 
superior court such court can deter- 
mine with reasonable certainty whether 


correct rules of law have been applied ~ 


which could properly be found, and 
whenever a record presented does not. 
conform to such standard, it is duty of 
court to recommit case to board for 
further findings or rulings until prop- 
er record is obtained. G.L.(Ter.Hd.) ce. 
162, § 5.—Belezarian’s Case, 31 N.H.2d 
4,-307 Mass: 557: : f 

Mass. Where claims were filed by 
employee against two successive insur- 
ers for a single disability, and there 
were no clear-cut findings by Industrial 
Accident Board on questions as to 
whether there was a personal injury of 
a compensable nature during coverage 
of later insurer, and, if so, whether it 
had any causal relation to subsequent 
incapacity, case was recommitted to the 
Industrial Accident Board for hearing 
de novo.—Blanco’s Case, 33 N.H.2d 313. 
3808 Mass. 574. 

Mo.App. Where claimant failed to 
prove that a passing automobile stirred 
up dust or grit which was blown into 
claimant’s eye as claimant was return- 
ing to his employer’s office after calling 
on a customer soliciting business for 
employer so as to entitle claimant to 
compensation for the eye injury, but 
there was sufficient in record to show 
that facts might not have been fully 
developed at the trial and that claimant 
might be able to show that the dust or 
grit was stirred up by passing automo- 
bile, the cause was remanded to the 
workmen’s compensation commission 
for a new hearing. - Rev.St.1939, § 3691, 
Mo.St.Ann. § 3301, p. 8232.—Morrow 
v. Orscheln Bros. Truck Lines, 151 S. 
W.2d 138. 

N.J.Sup. Where Workmen’s Com- 
pensation Bureau awarded compensa- 
tion on ground accident “could have 
been” proximate cause of fatal disease, 
Court of Common Pleas could have 
remanded. the cause to the Bureau for 
performance of Bureau’s duty to make 
a specific finding and determination, 
and, on certiorari, Supreme Court could 
sO remand cause where Common Pleas 
Court failed to do so, but whether Su- 
preme Court would exercise its power 
to remand would depend on the par- 
ticular circumstances, N.J.S.A. 2:81-8, 
34 :15-66.—Calicchio _v. Jersey City 
Stock Yards Co., 14 A.2d 465, 125 NJ. 
L. 112, dismissing certiorari 3 A.2d 
438, 17 N.J.Mise. 16. 

Okl. In original proceeding in the 
Supreme Court by employer and in- 
surance carrier to review an award by 
the State Industrial Commission in fa- 
vor of claimant, where claimant filed 
confession of error, and examination of 
record and petition for review -dis- 
closed that confession of error was rea- 
sonably sustained, the Supreme Court 
in its discretion would remand the 
cause to the State Industrial Commis- 
sion for further proceedings in ac- 
cordance with confession of error.— 
McQueen & Johnson y. Morgan, 111 
P.2d 1079. 

Okl. Where industrial commission’s 
order in compensation proceeding was 
ambiguous and susceptible to different 
interpretations, and the parties in pro- 
eeeding to review the order contended 
for different constructions of the order, 
the Supreme Court reversed the order 
and remanded the cause to the Indus- 
trial Commission for further proceed- 
ings.—James Vv. P. Thomas & Co., 
113 P.2d 386. 

Pa.Super. Where the workmen’s 
compensation authorities made no find- 
ing concerning what constituted acci- 
dent, if any, suffered by claimant 
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whose disability consisted of aggrava- 
tion of pre-existing heart condition, 
which occurred while the claimant was 
assisting in the unloading of steel rails 
from a railroad car, the record was 
remitted for further hearing and the 
making of a more detailed finding of 
fact.—Query v. Allegheny Pittsburgh 
Pi Co., 15 A.2d 564, 141 Pa.Super. 

Pa.Super. On employer’s appeal from 
action of Compensation Board award- 
ing compensation for loss of first phal- 
ange of thumb, it would have been 
proper for common pleas court when 
appeal came on for argument to have 
remitted record to the board for more 
specific findings of fact. 77 P.S. § 
513, 877.—Matkosky yv. Midvale Co., 1 
A.2d 102, 143 Pa.Super. 197. i 

Pa.Super. That referee’s findings in 
general were open to the criticism that 
in the main they were no more than 
a review of the medical testimony did 
not require that the case be referred 
back to compensation authorities for 
more specific findings, where it was 
clear that referee accepted testimony of 
medical witnesses as reviewed by him 
in support of referee’s finding of dis- 
ability amounting to loss of use of leg. 
—Bele v. Pittsburgh Terminal Coal Cor- 
poration, 21 A.2d 450. 

Tenn. On employer’s appeal from 
compensation award to deceased em- 
ployee’s dependent minor _ sisters as 
total dependents, where sisters were 
in fact only partial dependents and 
record did not show the amount of 
support or income they received from 
deceased, Supreme Court could not 
compute compensation to which they 
were entitled under Workmen’s Com- 
pensation Act and would remand case 
unless counsel could reach agreement 
as to compensation. Code 1932, § 
68838(8, 4, 16).—W. C. Sharp Drug 
Stores v. Bee casa, S.W.2d 777. 

1 
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Mich. Where award of total disabil- 
ity was affirmed, but it appeared from 
the stipulation that employee had re- 
turned to suitable work, cause was 
referred by Supreme Court to depart- 
ment to determine time during which 
employee returned to suitable work, 
together with amount of compensation, 
jf any, that employee might be entitled 
to.—Zelinckas v. Ford Motor Co., 293 
N.W. 732, 294 Mich. 494. 
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Fla. Where all the facts essential to 
determination of workmen’s compensa- 
tion claim had been adduced before the 
commission which disallowed compen- 
sation upon sole ground that the injury 
did not arise out of or in course of 
claimant’s employment, circuit court 
had power to award compensation with- 
out remanding the cause to the commis- 
sion. Acts 1935, ce. 17481, 27(b), as 
amended by Acts 1937, c. 184138, § 12; 
Comp.Gen.Laws 1927, § 46387.—Sweat 
v. Allen, 200 So. 348. 

Pa.Super. The Court of Common 
Pleas on appeal from order disallow- 
ing workmen’s compensation properly 
entered judgment for claimant where 
facts found by compensation authori- 
ties required finding that deceased was 
in course of his employment when fa- 
tally injured. 77 P.S. § 1 et seq.— 
Strunk v. BE. D. Huffman & Sons, 19 
A.2d 539, 144 Pa.Super. 429, 

Tex.Civ.App. In suit under Work- 
men’s Compensation Act to set aside 
award of Industrial Accident Board, 
where claimant’s petition contained an 
allegation that an average weekly com- 
pensation wage of $17.13 had been 
agreed upon by parties, default judg- 
ment granting compensation at rate of 


$20 per week was erroneous, and would’ 


be reformed to accord with the plead- 
ings. Rev.St.1925, art. 8309, § 1, 1st 
subds. 1-3.—National Mut. Casualty 
Co. v. Lambert, 149 S.W.2d 1086, er- 
ror dismissed, judgment correct. 
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Il. Where Industrial Commission 
found that notice of accident had not 
been given to employer as required by 


Workmen’s Compensation Act, circuit 
court’s reversal and remandment with 
directions to determine extent of dis- 


ability and amount of compensation 
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and nothing else did not leave parties 
in same position as though no order 
had been entered, but operated to limit 
commission’s inquiry to matters speci- 
fied. Smith-Hurd Stats. c. 48, § 161.— 
Brown Shoe Co. v. Industrial Commis- 
sion, 30 N.H.2d 4, 374 Ill. 500. 

Where the circuit court reverses 
finding of the Industrial Commission 
and remands the cause to the commis- 
sion with directions, the commission 
is bound by the directions, but the 
Supreme Court, on review, is not pre- 
cluded from examining the evidence 
and determining whether order of the 
court was correct.—Brown Shoe Co. 
v. Industrial Commission, 30 N.H.2d 4, 
374 Ill. 500. 

N.J. Where at hearing before the 
Compensation Bureau to determine 
which of two insurance carriers was 
liable for compensation due workman 
disabled by industrial disease one car- 
rier declined to offer any evidence and 
rested on motion to dismiss, and the 
motion was granted by the bureau, 
but was reversed by the court of 
common pleas, the judgment of the 
court of common pleas was dispositive 
of the issues, and carrier aggrieved by 
the judgment of the court of common 
pleas was not entitled to a new trial 
before the bureau in order to offer 
proofs. N.J.S.A. 34:15-1 et 
Natural Products Refining Co. v. 
Court of Common Pleas, 15 A.2d 754, 
125 N.J.L. 309, affirming Natural Prod- 
ucts Refining Co. v. Court of Common 
Pleas in and for Hudson County, 10 
A.2d 148, 123 N.J.L. 522. 

Oki. Where an award for permanent 
disability has been entere by the 
state industrial commission, and there- 
after the award is vacated by the Su- 
preme Court because of the insufficien- 
cy of the evidence to sustain a finding 
that the disability was a result of an 
established accidental injury, the state 
industrial commission is authorized on 
due notice to proceed as if no award 
was made, and, if it is thereafter es- 
tablished by competent evidence rea- 
sonably tending to support the award 
that there is a disability as a result of 
the accidental injury, the state indus- 
trial commission has jurisdiction to 
enter an award for such disability, and 
the award will not be disturbed on 
review.—Fournier Stucco & Plastering 
Co. v. Greer, 104 P.2d 423. 

Pa.Com.Pl. Record remitted to 
board for specific findings.—Mateliviez 
v. Susquehanna Collieries Co., 34 Luz.L. 
Reg.Rep. 147. 

Pa.Com.Pl. It was held, under the 
evidence, that there was insufficient 
testimony concerning the amount of 
disability to the palm of the hand, 
apart from the loss of the fingers, and 
accordingly, it was ordered that the 
matter be returned to the Workmen’s 
Compensation Board for the purpose 
of taking testimony concerning loss 
of earning power because of injury to 
the palm.—Boehner v. Gasket Supply 
Co., 57 Montg. 110. 

Pa.Com.Pl. The Workmen’s Compen- 

sation Board disallowed compensation 
to the plaintiff on the ground that 
claimant failed to produce medical tes- 
timony which contained a definite 
causal connection between the accident 
and the injury, although it was satis- 
fied with the claimant’s story. The 
Court, holding that the claimant should 
not be deprived of just compensation 
because his doctor used language of 
doubtful probative value, set aside the 
opinion of the Board and remitted the 
record for further definite testimony.— 
Halusic vy. Ellsworth Colliery Co., 21 
Wash. 97. 
_ Pa.Com.Pl. Since the referee’s find- 
ings of fact and conclusions of law in 
the original hearing were inconsistent 
and no basis for the changed opinion 
of the Board on the rehearing could 
be found without competent testimony 
from some disinterested expert, the 
case was referred back to the Board 
for the opinion of a new medical ex- 
pert.—Robson vy. Carnegie Coal Corpo- 
ration, 21 Wash. 201. 
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District Court of Appeal determined 
that evidence supported finding of In- 
dustrial Accident Commission on mer- 
its that miner died as result of silicosis 
and also that the commission was with- 
out jurisdiction to annul award on 
ground that claim was barred by stat- 
ute of limitations, and where no mate- 
rially different evidence was produced 
at second hearing, conclusions reached 
by District Court of Appeal on_ first 
appeal were the “law of case’ both on 
the merits and statute of limitations. 
St.1937, p. 294 et seq., § 5400 et seq. 
—Morrison v. Industrial Accident Com- 
mission, 109 P.2d 767. 

Where, under the law of case, ques- 
tion of liability in workmen’s compen- 
sation proceeding could not be further 
litigated, award to which petitioners 
were entitled under the law of the 
case could not be denied because peti- 
tioners refused to permit an autopsy. 
St.1937, p. 300, § 5707.—Morrison v. 
Ss Accident Commission, 109 P. 
2d 767. 

Where it was contended that work- 
men’s compensation claimants were not 
entitled to recover because they refused 
to permit an autopsy, but under law 
of case question of liability could not 
be further litigated, it was to be pre- 
sumed that on first hearing, the In- 
dustrial Accident Commission was 
aware of statutory presumption, aris- 
ing from refusal to permit an autopsy, 
that death was not due to causes en- 
titling claimants to an award, and 
that the commission decided that there 
was sufficient evidence to rebut such 
presumption. St.1937, p. 300, § 5707. 
—Morrison y. Industrial Accident Com- 
mission, 109 P.2d 767. 


Ill, Where circuit court reversed de- 
cision of Industrial Commission and di- 
rected that it hear additional evidence, 
new decision of the Industrial Commis- 
sion could be reviewed only by a new 
and independent writ of certiorari. 
Smith-Hurd Stats. ce. 48, § 156.—Hlles 
v. Industrial Commission, 30 N.H.2d 
615, 375 Ill. 107. 


Where circuit court reversed decision 


-of Industrial Commission and directed 


that it hear additional evidence and 
claimants sought a review of the sec- 
ond award by certiorari, court’s failure 
to enter a new case on the docket as 
provided by court rules did not affect 
court’s jurisdiction, since the require- 
ments are merely directory to the clerk. 
Smith-Hurd Stats. c. 25, § 16, c. 48, § 
156; Rules of Supreme Court, rule 23.— 
Elles v. Industrial Commission, 30 N.B. 
2d 615, 375 Ill. 107. 

N.C. On appeal from an award by 
the Industrial Commission granting 
compensation, which award was made 
in conformity with the opinion of the 
Supreme Court on a. former appeal of 
the same case and based on the same 
evidence, Supreme Court would not 
again go into the matter.—McGill v. 
Town of Lumberton, 11 8.H.2d 873, 218 
N.C. 586. 

In a proceeding for compensation for 
death of town police chief, where In- 
dustrial Commission found, on suflicient 
competent evidence and in conformity 
with principles of law laid down by 
the Supreme Court on a former appeal 
of the case, that death was the result 
of injury by accident arising out of and 
in the course of employment and was 
not the result of suicide, such findings 
of fact were binding on the Supreme 
Court and, therefore, the commission’s 
award of compensation was affirmed. 
Code 1939, § 8081(t)—MeGill v. Town 
or HURRREboRs 11 S.H.2d 8738, 218 N.C. 
Okl. Where an award for perma- 
nent disability has been entered by the 
state industrial commission, and there- 
after the award is vacated by the Su- 
preme Court because of the insuflicien- 
ey of the evidence to sustain a finding 
that the disability was a result of an 
established accidental injury, the state 
industrial commission is authorized on 
due notice to proceed as if no award 
was made, and, if it is thereafter estab- 
lished by competent evidence reason- 
ably tending to support the award 
that there is a disability as a result of 


. 
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the accidental injury, the state indus- 
.trial commission has jurisdiction to 
enter an award for such disability, and 
the award will not be disturbed on 
review.—lournier Stuceo & Plastering 
Co. v. Greer, 104 P.2d 428. 
é § 1317 

S.C. Provision of Workmen’s Com- 
pensation Act that judgment of the 
court of common pleas rendered in 
workmen’s compensation case shall 
have same effect, and all proceedings 
in relation thereto shall thereafter be 
the same as though judgment had 
been rendered in a suit duly heard 
and determined by court of common 
pleas, authorizes an appeal from judg- 
ment of Court of Common Pleas to 
Supreme Court, and all proceedings 
in relation thereto after judgment of 
eourt of common pleas is rendered are 
- the same as provided in Code of Pro- 
cedure with reference to appeals from 
other judgments, including supersede- 
as provisions contained in the Code. 
Acti July 17, 1935, §§, 24(b), 61, -pp- 
1244, 1260; Code 1932, §§ 26, 782, 789. 
—McDonald y. Palmetto Theaters, 11 
S.H.2d 444. 

§ 1318 


Tex.Civ.App. On writ of error to re- 
view judgment in workmen’s compen- 
sation case, Court of Civil Appeals did 
not acquire jurisdiction where defend- 
ant in error was not served with cita- 
tion in error until January 2, 1940. 
Vernon’s Ann.Civ.St. arts. 2249a, 8306 
et seq.—United Employers Casualty Co. 
v. Smith, 150 S.W.2d 277. 
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App.D.C. Under Longshoremen’s 
Compensation Act providing that a 
compensation order may be suspended 
or set aside through injunction pro- 
ceedings brought by party in interest 
in federal Distriet Court against Depu- 
ty Commissioner making the order, an 
appeal may be taken from District 
Court’s disposition of injunction pro- 
ceeding aS in ordinary equity actions. 
Longshoremen’s and Harbor Workers’ 
Compensation Act § 21(b), 33 U.S.C.A. 
§ 921(b).—Swofford v. International 
Mercantile Marine Co., 113 F.2d 179. 

Ky. A circuit court’s order, remand- 
ing proceeding to Workmen’s Compen- 
sation Board with specific directions to 
award employee a sum based on total 
and permanent disability and em- 
ployee’s earnings at time of injury, 
was not an “interlocutory order’, but 
a “final. order” from which an appeal 
could be taken. Ky.St. § 4880 et seq. 
—Department of Highways y. Giles, 146 
S.W.2d 37, 284 Ky. 846. 

N.J. An appeal does not lie from 
Supreme Court’s judgment affirming 
common pleas court’s judgment in 
workman’s compensation case, notwith- 
standing Supreme Court’s previous or- 
der discharging rule to show cause 
why certiorari should not be allowed, 
as discharge of such rule amounted to 
refusal of writ or vacation of fictitious 
allocatur.—Wedgest v. Globe Porcelain 
Co., 15 A.2d 760, 125 N.J.L. 438. 

Ohio App. An order granting new 
trial in compensation proceeding on 
ground that court erred in admitting 
testimony of a company physician over 
the objection of the claimant was at 
most an “error of law’ and not an 
“abuse of discretion” so as to be ap- 
pealable-——Malone v. Industrial Com- 
gaipelon, 86 N.E.2d 52, 66 Ohio App. 

05. 

S.C. Where full Industrial Commis- 
sion reversed decision of single mem- 
ber and denied compensation claim- 
ants’ claim for death benefits, rein- 
statement by the court of common 
pleas of the award of the single mem- 
ber was equivalent to an order aflirm- 
ing award of the commission, for pur- 
poses of an appeal from the’ judgment 


of the court of common pleas. Act 
July 17, 1935, §§ 24(b), 60, 61, pp. 
1244, 1260; Code 19382, §§ 26, 782, 


789.—McDonald y. Palmetto Theaters, 
11 S.B.2d 444. 
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Ga.App. Employer’s right to have 
judgment awarding compensation to 
elaimant reviewed in the Court of Ap- 
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peals could not be prejudiced by the 
unauthorized or ill-advised joining by 
another in the bill of exceptions.—City 
of Brunswick v. King, 14 S.H.2d 760, 
conforming to answer to certified ques- 
tion 14 $.H.2d 461. 
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Ti. Where hearings before arbitra- 
tor, Industrial Commission, and in cir- 
cuit court in proceedings under Work- 
men’s Occupational Diseases Act were 
conducted as if employer had elected 
to come within terms of act, on error 
proceedings employer could not claim 
that act was elective and that no show- 
ing was made that employer had elect- 
ed to come within its terms, since 
parties cannot shift their ground on re- 
view and judicial proceedings cannot 
be conducted piecemeal. Smith-Hurd 
Stats. c. 48, §§ 172.23, 172.25.—Cen- 
tral Pattern & Foundry Co. v, Indus- 
trial Commission, 29 N.E.2d 511, 374 
Ill. 300. 

Ky. Notwithstanding compensation 
award was indorsed by referee, where 
award stated that Workmen’s Compen- 
sation Board heard the cause and ad- 
judged that claimant recover, and 
award was certified by secretary of the 
board and was treated by employer 
as an award of the board and no ques- 
tion was raised in circuit court as to 
the finality of the award, employer’s 
contention on appeal to Court of Ap- 
peals that the award was not a “final 
order” of the board but was an award 
of referee, and that circuit court. there- 
fore did not have jurisdiction, was not 
well taken. Ky.St. § 4929.—Crummies 
Creek Coal Co. v. Hensley, 144 S.W.2d 
206, 284 Ky. 243. 

Mass. A question of evidence in com- 
pensation case is not brought to superi- 
or court or Supreme Judicial Court un- 
less shown to have been raised before 
the reviewing board.—Indrisano’s Case, 
30 N.E.2d 538, 307 Mass. 520. 

Pa.Super. Questions which were not 
brought to the attention of the court 
below or to the attention of the Work- 
men’s Compensation Board were not 
entitled to consideration by the Super- 
ior Court.—Palermo v. North East Pre- 
serving Works, 15 A.2d 44, 141 Pa. 
Super. 211. 

S.C. Where the question of sufficien- 
ey of an exception upon appeal to the 
court of common pleas from decision of 
Industrial Commission granting an 
award in workmen’s compensation pro- 
ceeding was not raised before or passed 
upon by circuit court, such question 
was not properly before Supreme Court 
on appeal.—Hamilton y. Little, 15 S.B. 
2d 662, 197 S.C. 434. 


Tex. An insurance’ carrier who 
failed upon trial of compensation case 
to file verified pleading asserting a de- 
fect of parties could not thereafter 
raise question of defect in Court of 
Civil Appeals based upon employee’s 
mistake in naming employer and in- 
surance carrier in report of injury to 
Industrial Accident Board. Rev.St. 
1925, art. 2010.—Traders & General 
Ins. Co. v. Garry, 143 S.W.2d 370, af- 
firming 118 S.W.2d 340. . 

An insurance carrier by failing to 
request trial court in compensation 
case to submit issue concerning name 
under which employer was doing busi- 
ness waived right to complain before 
Supreme Court of trial court’s failure 
to submit issue——Traders & General 
Ins. Co. v. Garry, 143 S.W.2d 370, af- 
firming 118 S.W.2d 340. 

Tex.Civ.App. Where defendants, in 
employee’s suit to set aside compensa- 
tion award, did not object in trial 
court to a special issue on ground that 
there was no evidence to prove several 
of the resulting injuries specified in 
employee’s petition, defendants ‘waiy- 
ed” the right to urge such objection on 
appeal, especially where injuries speci- 
fied were alleged as results of injuries 
for which compensation was sought 
and not as primary injuries themselves. 
Vernon’s Ann.Civ.St. arts. 2185, 8306 
et seq.—Southern Underwriters vy. 
Wright, 142 S.W.2d 297. 

Tex.Civ.App. In compensation 


suit, 
plaintiff in error’s propositions 


at- 
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tempting to present purely technical 
matters were not considered, where 
such matters were never distinctly pre- 
sented to trial court and assignments 
did not distinctly set forth ground of 
error for consideration of Court of Civil 
Appeals, as required by court rule. 
Rules for the Courts of Civil Appeals, 
rule 24—United Employers Casualty 
Co. v. Daniels, 142 S.W.2d 607. 

Tex.Civ.App. Where plaintiff’s objec- 
tion to admission of defendant’s testi- 
mony in compensation suit was proper- 
ly overruled at time when objection 
was made, and plaintiff did not there- 
after renew objection or move to strike 
testimony, plaintiff could not complain 
on appeal of presence of testimony in 
record.—United Employers Casualty Co. 
v. Smith, 145 S.W.2d 249, error re- 
fused. 

Tex.Civ.App. Where judgment in in- 
surer’s action to set aside compensa- 
tion award recited that from undisput- 
ed facts claimant had duly filed her 
claim with the Industrial Accident 
Board within six months after em- 
ployee’s death, and insurer made no re- 
quest for submission of any issue on 
failure to file claim within proper 
period and did not complain of failure 
to submit question in objections to 
court’s charge nor in motion for new 
trial, fundamental error could not be 
urged by insurer on appeal on ground 
that no jury finding established filing 
of claim within proper period or good 
cause for failure to do so. Vernon’s 
Ann.Civ.St. art. 8307, § 4a.—tna Cas- 
ualty & Surety Co. v. Dixon, 145 S.W. 
2d 620, error refused. 

Tex.Civ.App. In compensation suit, 
where stipulation agreed to by counsel 
set out facts showing district court had 
jurisdiction, case was tried on that 
theory without objection to jurisdiction © 
until raised on appeal, and trial court 
made finding of fact that case arose out 
of injuries sustained in county of suit, 
which finding was sustained by evi- 
dence and not attacked by defendant, 
trial court’s jurisdiction of cause was 
sufficiently made to appear to meet re- 
quirement of statute requiring suit un- 
der workmen’s compensation act to be 
brought in county in which injury al- 
legedly occurred. Vernon’s Ann.Civ.St. 
art. 8307a.—Security Mut. Casualty Co. 
v. Woodard, 146 S.W.2d 281, error 
dismissed, judgment correct. 

In compensation suit, assignment of 
error challenging jurisdiction of trial 
court because of absence of showing 
that injury occurred in county of suit, 
was not raised nor supported by de- 
fendant’s motion for new trial, which 
excepted to submission of case to jury 
on the ground of the insufficiency of 
the evidence to authorize entry of a 
judgment for claimant.—Security Mut. 
Casualty Co. v. Woodard, 146 S.W.2d 
281, error dismissed, judgment correct. 

In compensation suit, assignment of 
error challenging jurisdiction of trial 
court because of alleged absence of 
showing that injury occurred in county 
of suit, did not assign a “fundamental 
error’ which could be raised for the 
first time on appeal.—Security Mut. 
Casualty Co. v. Woodard, 146 S.W.2d 
281, error dismissed, judgment correct. 

In compensation suit, assignment of 
error, complaining of charge whereby 
question of claimant’s temporary inea- 
pacity was submitted conditionally 
rather than unconditionally, was not 
raised nor supported by exceptions to 
court’s charge and defendant’s motion 
for new trial alleging that each instruc- 
tion preceding several enumerated spe- 
cial issues was erroneous as a charge on 
the weight of the testimony, as preju- 
dicially placing a larger burden on de- 
fendant than the law required, and as 
informing jury of the effect of their 
finding.—Security Mut. Casualty Co. v. 
Woodard, 146 S.W.2d 281, error dis- 
missed, judgment correct. 

In compensation suit, defendant’s mo- 
tion for new trial, excepting to the in- 
structions preceding each of fourteen 
designated special issues as charging on 
the weight of the evidence, prejudicially 
placing a bigger burden on defendant 
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than the law required, and informing 
the jury of the effect of their finding, 
was too general to specifically call trial 
ecourt’s attention to alleged error in con- 
ditionally rather than unconditionally 
submitting question of claimant’s tem- 
porary incapacity so as to present such 
error on appeal.—Security Mut. Cas- 
ualty Co. v. Woodard, 146 S.W.2d 281. 
Weror dismissed, judgment correct. > 

Tex.Civ.App. In compensation suit 
opening argument of employee’s coun- 
sel “that boy got an injury out there. 
He didn’t have an injury before, and 
I don’t hesitate to say that he has suf- 
fered a total disability”, was not preju- 
dicial error, especially where no objec- 
tion was made at time argument was 
made.—Maryland Casualty Co. v. Lan- 
dry, 147 S.W.2d 290, error dismissed, 
judgment correct. 
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Iowa. The provision of Workmen’s 
€ompensation Law authorizing an ap- 
peal to Supreme Court from any final 
order, judgment or decree of district 
eourt, and which provides that the 
appeal shall be docketed, placed upon 
term calendar and submitted in same 
time and manner as criminal cases in 
Supreme Court, does not limit time for 
appeal in workmen’s compensation cas- 
es to the 60 days allowed for an ap- 
peal in criminal cases. Code 1939, §§ 
1456, 12832, 13995.—Griffith v. Nor- 
wood White Coal Co., 294 N.W. 741. 

OhioApp. A bill of exceptions 
should include oly the proceedings 
and the evidence offered and received 
at the trial de novo of a compensation 
case, and not an omnibus transcript 
thereof containing additional and non- 
pertinent proceedings had and _ evi- 
dence received in proceedings before 
the Industrial Commission. Gen.Code, 
§ 1465-37 et seq.—Rockey v. Armour 
Fertilizer Works, 28 N.H.2d 1009, 64 
Ohio App. 497. 

S.C. Provision of Workmen’s Com- 
pensation Act that in case of appeal 
from decision of Industrial Commis- 
sion on questions of law the appeal 
shall operate as supersedeas for 30 
days only, and thereafter employer 
shall be required to make payment of 
award involved in the appeal or cer- 
tification until questions at issue shall 
have been fully determined in accord- 
ance with the act, relates solely to an 
appeal from decision of commission to 
the court of common pleas and does 
not refer to an appeal from that court 
to the Supreme Court. Act July 17, 
1935, § 60, 39 St. at Large, p. 1260.— 
MeDonald vy. Palmetto Theaters, 11 S. 
H.2d 444. 

Provision of Workmen’s Compensa- 
tion Act that judgment of the court of 
common pleas rendered in workmen’s 
compensation case shall have same ef- 
fect, and all proceedings in relation 
thereto shall thereafter be the same as 
though judgment had been rendered in 
a suit duly heard and determined by 
court of common pleas, authorizes an 
appeal from judgment of court of com- 
mon pleas to Supreme Court, and all 
proceedings in relation thereto after 
judgment of court of common pleas is 
rendered are the same as provided in 
Code of Procedure with reference to 
appeals from other judgments, includ- 
ing supersedeas provisions contained 
in the Code. Act July 17, 1935, §§ 24 
(b), “61, pp. 1244, 1260; °.: Code 1932, 
§$ 26, 782, 789.—McDonald vy. Palmetto 
Theaters, 11 S.H.2d 444. 

Bond executed by employer and in- 
surance carrier with sufficient surety, 
pending appeal from judgment of the 
court of common pleas reinstating an 
award of single member of the Indus- 
trial Commission which was reversed 
ek the commission, operated as a stay 
of execution so as to require the en- 
joining of compensation claimants from 
proceeding further against employer 
and insurance carrier to require them 
to pay compensation benefits pending 
final determination of the appeal. Act 
July 17, 19385, §§ 24(b), 60, 61, pp, 
1244, 1260; Code 1932, §§ 26, 782, 789. 
—McDonald vy. Palmetto Theaters, 11 
8.E.2a 444, 

Where employer and insurance ¢car- 
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rier, who appealed from judgment of 
court of common pleas reversing de- 
cision of full Industrial Commission 
and reinstating award of single mem- 
ber of Commission who heard the 
ease, gave notice of intention to appeal 
from order denying a stay and requir- 
ing compensation to be paid under the 
award, the employer and insurance 
earrier, which had perfected proper 
bond and were entitled to a stay, were 
entitled to an injunction on rule to 
show cause where all parties concern- 
ed were accorded full opportunity to 
present and argue their respective con- 
tentions. Act July 17, 1935, 39 St. at 
Large, p. 1231; Code 1932, §§ 26, 782, 
789.—MecDonald vy. Palmetto Theaters, 
11 S.H.2d 444. 
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Idaho. If the district court of Mini- 
doka county was not the court to 


which claimant's appeal from decision 
of the Industrial Accident Board 
should have been taken, relief should 
have been sought by petition to have 
the cause transferred to the proper 
county rather than by assignment of 
error. Code 1932, §§ 5-405, 43-1409.— 
Thacker v. Jerome Co-op. Creamery, 
106 P.2d 863. 

Tex.Civ.-App. In employee’s suit to 
set aside compensation award, a state- 
ment in defendants’ briefs, which were 
filed in support of defendants’ objec- 
tions to a special issue, stating that 
there was no evidence to prove several 
of the resulting injuries specified in 
employee’s petition, would be accepted 
as correct by Court of Civil Appeals 
in absence of challenge by employee. 
Rules for Courts of Civil Appeals, rule 
31.—Southern Underwriters v. Wright, 
142 S.W.2d 297. 


Tex.Civ.App. In compensation suit, 
plaintiff in error’s propositions attempt- 
ing to present purely technical matters 
were not considered, where such mat- 
ters were never distinctly presented to 
trial court and assignments did not 
distinctly set forth ground of error for 
consideration of Court of Civil Appeals, 
as required by court rule, Rules for 
the Courts of Civil Appeals, rule 24.— 
United Employers Casualty Co. vy. Dan- 
jels, 142 S.W.2d 607. 

Tex.Civ.App. On appeal in work- 
men’s compensation suit, where many 
objections covering about 75 pages of 
the transcript were urged against trial 
court’s charge, Court of Civil Appeals 
would consider assignments of error 
bottomed on objections that plainly 
pointed out the error complained of in 
language that could be understood by 
average trial judge, regardless of the 
number of objections and regardless 
of how many of the objections ap- 
peared to be frivolous, if any so ap- 
peared, either to trial court or Court 
of Civil Appeals.—Traders & General 
Ins. Co. v. Richardson, 144 S.W.2d 420. 
Error dismissed, judgment correct. 
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Mo.App. The Court of Appeals could 
not review an award of the Workmen’s 
Compensation Commission where the 
record consisted of a printed abstract 
containing only the proceedings had in 
the circuit court upon appeal thereto 
from the award, and failed to set out a 
transcript of the record of the Work- 
men’s Compensation Commission.—Har- 
ris v. Harris, 150 S.W.2d 760. 

N.J.Sup. In workmen’s compensation 
ease, record disclosed that court of 
common pleas made its findings from 
testimony before it independently of 
proceedings before the Workmen’s Com- 
pensation Bureau. N.J.S.A. 34:15-66.— 
City of Paterson v. Smith, 20 A.2d 323, 
126 N.J.L. 571, 

Ohio App. Where sole question 
raised on appeal from judgment of 
eourt of common pleas, to which an 
appeal was taken from order of Indus- 
trial Commission in workmen’s compen- 
sation proceeding, related to jurisdic- 
tion of court of common pleas to enter- 
tain appeal from Industrial Commis- 
sion, the confusion resulting from fact 
that one bill of exceptions was pre- 
sented to but not signed by trial judge, 
and that the other bill of exceptions 
was filed but was not presented to nor 
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sigued by the trial judge, was not such 
as co prevent a. decision upon such 
question.—Patterson y. Industrial Com- 
mission of Ohio, 34 N.H.2d 2438, 67 
Ohio App. 289. Ae 


Tex. Where appiication for writ of 
error to review decision in workmen’s 
compensation suit contained no assign- 
ment attacking rulings of Court of Civil 
Appeals-on question concerning wheth- 
claimants proved good cause for not 
filing their claim with Industrial Acci- 
dent Board within time required by 
law, Supreme Court which dismissed 
the application, did so without approv- 
ing the holding of the Court of Civil 
Appeals on such question. Vernon’s 
Ann.Civ.St. art. 8307, § 4a.—Traders & 
General Ins. Co. v. Davis, 149 S.W.2d 
88, dismissing error 147 S.W.2d 908. 

§ 1327 

Ill. Where circuit court in reversing 
order of the Industrial Commission 
directed the commission to hear evi- 
dence and determine extent of liability 
and amount of compensation and noth- 
ing else, finding of commission there- 
after that notice of accident had been 
given to employer could not be treated 
as an original finding for purpose of 
review.—Brown Shoe Co. v. Industrial 
Commission, 30 N.H.2d 4, 374 Ill. 500. 

Where the circuit court reverses find- 
ing of the Industrial Commission and 
remands the cause to the commission 
with directions, the commission is 
bound by the directions, but the Su- 
preme Court, on review, is not pre- 
cluded from examining the evidence 
and determining whether order of the 
court was correct.—Brown Shoe Co. v. 


Industrial Commission, 30 N.H.2d 4, 
374 Ill. 500. 
Mont. The Supreme Court, having 


held that injuries causing city fire- 
man’s death did not arise out of and 
in course of his employment, so that 
his widow could not recover compen- 
sation under Workmen’s Compensation 
Act, need not discuss question whether 
widow’s receipt of monthly sum from 
fire department relief association pre- 
cluded her from receiving allowance 
under such act. Rev.Codes 1935, §§ 
2911, 2990-3011, 5133.—Griffin v. In- 
dustrial Accident Fund, 106 P.2d 346. 

N.J.Sup. An appeal to the court of 
common pleas from a judgment of the 
Workmen’s Compensation Bureau is a 
proceeding de novo and it is the judi- 
cial action of the court of common pleas 
that is brought up by a writ of cer- 
tiorari for review by the Supreme 
Court, so that the record of the bureau, 
which is properly made a part of the 
return to the writ, serves merely to 
aid in the determination of the chal- 
lenged propriety of the judicial action 
under review. N.J.S.A. 34:15-66.—Cal- 
icchio v. Jersey City Stock Yards Co., 
14 A.2d 465, 125 N.J.L. 112, dismiss- 
Lea certiorari 3 A.2d 438, 17 N.J.Misc. 


N.Y. Where Appellate Division re- 
versed decision of Industrial Board, 
denying compensation and directed that 
compensation be awarded, and there- 
after on a second appeal Appellate Di- 
vision affirmed award of compensation 
made by Industrial Board, Court of Ap- 
peals could review order of Appellate 
Division on first appeal reversing deci—' 
sion of Industrial Board and directing 
that compensation be awarded.—Daus 
v. Gunderman & Sons, 28 N.B.2d 914, 
283 N.Y. 459, reversing 14 N.Y.S.2d 641, 
257 App.Div. 1094, appeal denied 15 N, 
¥.S.2d 719, 258 App.Div. . 820. 
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Tex.Civ.App. Where definition of oc- 
cupational disease was submitted as 
requested by insurance carrier in com- 
pensation proceeding, carrier could not 
thereafter object to definition submit- 
ted.—Federal Underwriters Exchange 
v. Hightower, 142 S.W.2d 968, error 
dismissed, judgment correct. 
§ 1329 
Fla, In compensation proceeding, 
burden was upon one appealing from 
an order of the circuit court, acting 
upon the record made before the Indus- 
trial Commission, to show clearly that 
circuit court had arrived at an errone- 
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ous conclusion.—Cone Bros. Contracting 
Co. v. Massey, 198 So. 802. 

Fla. The burden is on appellant ap- 
pealing from order of circuit court in 
compensation proceeding to show clear- 
ly that circuit court has arrived at an 
erroneous or unwarranted conclusion, 
Acts 1935, c. 17481.—City of St. Peters- 
burg v. Mosedale, 1 So.2d 878. ’ 

Fla. On appeal from decree affirming 
order dismissing compensation claim, it 
was presumed that decree was correct 
and burden of showing error rested on 
the claimants.—Forehand vy. Manly, 2 
So.2d 864. 

Tex.Civ.App. Where it was question- 
able whether plaintiff's objection to 
admission of defendant’s testimony in 
- compensation suit was ever applicable 
to testimony, depending upon other 
facts, on defendant’s appeal it would 
be presumed that in allowing testimony 
‘to remain before jury trial judge found 
that evidence did not establish premise 
upon which plaintiff based objection.— 
United Employers Casualty Co. Vv. 
Smith, 145 S.W.2d 249, error refused. 

Tex.Civ.App. In workmen’s compen- 
sation suit where issue of coverage was 
not submitted to jury or requested and 
jury returned verdict for plaintiff, pre- 
sumption was that trial judge found is- 
sue of coverage in favor of plaintiff. 
Vernon’s Ann.Civ.St. art. 2190.—Texas 
Employers Ins. Ass’n v. Reed, 150 S.W. 
2d ‘stab error dismissed, judgment cor- 
rect. 

Wash. The provision of the Work- 
men’s Compensation Act that in all 
court proceedings under or purstiant to 
the act, the decision of the Depart- 
ment of Labor and Industries shall 
be prima facie correct, and the burden 
of proof shall be on the party attack- 
ing it, was intended to be applicable 
to compensation proceedings on ap- 
peals to, the superior court and _ the 
Supreme Court, but was intended to 
apply only after the proceedings reach- 
ed the superior court and not to an 
order of the supervisor in proceedings 
before the joint board. Rem.Rev.Stat. 
§ 7697.—\Schafer Bros, Logging Co. v. 
Department of Labor and Industries, 
104 P.2d 747. 
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Tex.Civ.App. Where court in com- 
pensation proceeding found physician 
to be competent to express his opinion 
as to diagnosis and findings from his 
examination and treatment of claim- 
ant, court’s ruling would not be dis- 
turbed in the absence of showing of 
abuse of discretion.—United Employ- 
ers Casualty Co. v. Marr, 144 S.W.2d 
973, error dismissed, judgment correct. 
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Fla. In compensation proceeding, the 
findings of the circuit court, acting 
upon the record made before the In- 
dustrial Commission, are entitled to 
that degree of consideration by the Su- 
preme Court which the Supreme Court 
gives to the findings of a chancellor in 
an ordinary chancery suit.—Cone Bros. 
Contracting Co. v. Massey, 198 So. 802. 

Where there was substantial testimo- 
ny to support circuit court’s finding 
‘that death of compensation claimant’s 
husband was caused by injury sustain- 
ed in a fall while in the course of em- 
ployment, such finding and compensa- 
tion award were affirmed, as Supreme 
Court could not substitute its views 
for conclusions of lower court support- 
ed by substantial evidence.—Cone Bros. 
Contracting Co. v. Massey, 198 So. 802. 


Fla. When an appeal is taken from 
an order of the circuit court in com- 
pensation proceeding, Supreme Court 
should give circuit courts findings of 
fact that degree of consideration which 
Supreme Court gives to findings of the 
chancellor in a chancery suit which 
means that if circuit court has acted 
on record made before Industrial Com- 
mission, great weight will be given cir- 
euit court’s findings.—Dixie Laundry v. 
Wentzell, 200 So. 860. 

Fla. When an appeal is taken from 
order of circuit court in compensa- 
tion proceeding, Supreme Court should 
give circuit court’s findings of fact 
that degree of consideration which Su- 
preme Court gives to findings of a 
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chancellor in a chancery suit, which 
means that, if circuit court has acted 
on record made before Industrial Com- 
mission, great weight will be given 
circuit court’s findings.—City of St. 
Petersburg v. Mosedale, 1 So.2d 878. 

Ill. It is the province of the Indus- 
trial Commission to draw reasonable 
conclusions and inferences from the evi- 
dence, and neither Supreme Court nor 
circuit or superior court may set aside 
fact findings unless manifestly against 
weight of evidence.—De Bartolo v. In- 
dustrial Commission, 30 N.B.2d 677, 375 
Ill. 103. 

Kan. On appeal from judgment in 
workmen’s compensation case, trial 
court’s findings of fact based upon the 
record made before the compensation 
commissioner are conclusive.—Johnson 
v. Voss, 106 P.2d 648, 152 Kan. 586. 

Mass. Where findings of industrial 
accident board superseded findings 
more favorable to employee made by a 
single member of board and a different 
conclusion than that of board was not 
required as matter of law, superior 
court could not reverse findings of the 
board, nor could Supreme Judicial 
Court do so on appeal. G.L.(Ted.Ed.) 
CG, 152, 1 et “ha ape Case, 30 
N.B.2d 681, 307 Mass. 610. 

Mo. The Workmen’s Compensation 
Commission’s fact findings, sustained 
by sufficient competent evidence, are 
conclusive on appeal from judgment 
affirming commission’s award, in ab- 
sence of fraud.—Weaver v. Norwich 
Pharmacal Co., 149 S.W.2d 846. 

In determining sufficiency of evidence 
on which Workmen’s Compensation 
Commission based its finding, Supreme 
Court, on appeal from judgment affirm- 
ing commission’s award, considers evi- 
dence in light most favorable to find- 
ing and disregards evidence which 
might support different finding.—Weav- 
er v. Norwich Pharmacal Co., 149 S. 
W.2d 846. 

Mo.App. On appeal from judgment 
affirming award of compensation by 
Workmen’s Compensation Commission 
for employee’s death, Court of Appeals 
must look to evidence most favorable to 
support commission’s finding on which 
award is based.—McCarthy v. American 
Car & Foundry Co., 145 S.W.2d 486. 

Mo.App. The circuit court and the 
Court of Appeals on an appeal from an 
award in a compensation proceeding 
have the duty to consider the findings 
and award of the Workmen’s Compen- 
sation Commission as being in the na- 
ture of a special verdict by a jury, and 
as such they are conclusive if supported 
by any substantial competent evidence, 
and the circuit court and the Court of 
Appeals are precluded from weighing 
the evidence. Mo.St.Amn.: § 3342, p. 
8275.—Blahut v. Liberty Creamery Co., 
145 S.W.2d 506. 

Mo.App. The Workmen’s Compensa- 
tion Commission’s finding that acci- 
dent in which employee was injured 
arose out of and in course of his em- 
ployment is fact finding which is con- 
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as jury’s verdict would be, if sup- 
ported by any , substantial competent 
evidence. Mo.St.Ann. § 3299 et seq., p. 
8229 et seq.—Thurber v. Allied Mo- 
tors Co., 150 S.W.2d 1109. 

Mo.App. In compensation case, 
neither circuit court nor Court of Ap- 
peals has authority to interfere with a 
finding of triers of the facts where 
such finding is supported by substan- 
tial competent evidence.—Lutman_ vy. 
Crt esate Shoe Mach. Co., 151 S.W.2d 
ui 


Mont. In proceeding under Work- 
men’s Compensation Act, Supreme 
Court, must affirm Industrial Accident 
Board’s and district court’s findings, 
sustained by sufficient evidence, though 
some conflict in evidence may exist.— 
Nigretto v. Industrial Accident Fund, 
106 P.2d 178. 

In proceeding to recover compensa- 
tion under Workmen’s Compensation 
Act for employee’s accidental death, 
Industrial Accident Board’s and trial 
court’s findings that accident did not 
result in broken rib, cpueie broncho- 
pneumonia from which employee died, 
will not be disturbed by Supreme 
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Court on appeal from judgment affiirm- 
ing board’s decision denying compen- 
sation.—Nigretto v. Industrial Accident 
Fund, 106 P.2d 178. 

N.J. On certiorari to review an ad- 
verse judgment in compensation pro- 
ceeding, it is duty of Supreme Court 
to determine the facts independently.— 
Rotino’ y' J, “Pi Scanlon; Ine. vor eae 
2d 777, 126 N.J.L. 419, affirming 15 A. 
205 386,-) Vo2, © L256 UN Lean tie 

Where on appeal to Court of Errors 
and Appeals from a judgment of Su- 
preme Court on certiorari in compen- 
sation proceeding it is evident that 
Supreme Court found the facts and 
there is competent evidence to support 
conclusion of Supreme Court, 
judgment will be affirmed.—Rotino v. 
i Drcaees Ine, A A.2d 777, 126 

«dL. , affirmin 5 A.2d 336 2 
125 NJ. 227,” te 

N.J.Sup. On certiorari to review 
judgment reversing Workmen’s Com- 
pensation Bureau’s order dismissing pe- 
tition for compensation under Work- 
men’s Compensation Act, it is Supreme 
Court’s duty independently to appraise 
evidence and determine facts according 
to preponderance of probabilities —Mc- 
Cadden v. West End Building & Loan 
Ass’n, 17 A,2d 65, 126 N.J.L. 1, dis- 
missing certiorari 13 A.2d 665, 18 N.J. 
Mise. 395. 

N.J.Sup. Where the Supreme Court 
is called on to review an award of 
compensation for death of employee, the 
court has duty to examine the evidence 
and to determine whether claimant has 
established, by a preponderance of the 
probabilities, that employment was one 
of the controlling causes without. which 
death of employee would not have hap- 
pened.—Pierce yv. Jersey Cent. Power & 
Light Co., 21.A.2d 311, 127 N.J.b. 71. 

Where the Supreme Court is called on 
to review an award of compensation in 
favor of claimant, the court in consid- 
ering the facts which employer has pro- 
duced to sustain a defense by which 
it seeks to avoid liability for a cause 
for which it is not responsible must 
bear in mind that burden of proof is 
on _ the employer to show such cause. 
—Pierce v. Jersey Cent. Power & Light 
Co., 21° A.2d 311 127 Na Le 7s 

N.M. Trial court’s findings that 
there was no accident on stated date 
and that any disability suffered by em- 
ployee was due to a disease caused by 
specific germs and not an industrial ac- 
cident constituted a ‘‘conclusion of law” 
calling for construction by the Supreme 
Court of the word “accident” as used 
in the compensation act. Comp.St.1929, 
§ 156-101 et seq., as amended.—Steven- 
son v. Lee Moor Contracting Co., 115 
P.2d 342, 45 N.M. 354. 


N.C. Findings of fact of the Indus- 
trial Cormmission, when supported by 
competent evidence, are binding on the 
Superior and Supreme Courts; but, 
where it appears that a finding of fact 
on which the award is based is not 
supported by competent evidence, the 
finding is not conclusive and must be 
set aside. Code 1939, § 8081(h) et 
seq.—Logan v. Johnson, 10 S.B.2d 
653, 218 N.C. 200. 


N.C. The Industrial Commission un- 
der statute requiring it to file with the 
award a statement of the finding of 
fact, rulings of law and other matters 
pertinent to the question at issue, is a 
fact-finding body, and the facts, thus 
found by the Commission, when sup- 
ported by competent evidence, are con- 
clusive on appeal and not subject to 
review by either the superior court or 
by the Supreme Court. Code 1939, § 
8081(h) et seq.—Beach v. McLean, 14 
$.B.2d 515, 219 N.C, 521, 


Where the Industrial Commission 
found the facts as to what were the 
terms of agreement between compensa* 
tion claimant’s employer and a cotton 
mill for which the employer was en- 
gaged in dismantling certain  ma- 
chinery, the Commission’s conclusion 
that claimant’s employer was an em- 
ployee of the cotton mill and not an 
independent contractor was a ‘question 
of law’ reviewable by the superior 
court and upon appeal by the Su- 
preme Court. Code 1939, § 8081(h) et 
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seq.—Beach v. McLean, 14 §.B.2d 515, 
ZA9 NI CGa bad. 

N.C. Where there was evidence sus- 
taining Industrial Commission’s find- 
ing and conclusion that accidental in- 
jury resulting in employee’s death did 
not arise out of nor in course of his 
employment, judgment affirming com- 
mission’s award denying compensation 
under Workmen’s Compensation Act 
for his death must be affirmed by Su- 
preme Court, and exception to denial 
of claimants’ motion to remand case 
to commission cannot be sustained. 
Code 1939, § 8081(h) et seq.—Foy v. 
Maudlin Motor Co., 14 S.H.2d 521, 219 
N.C. 864. 

N.C. Findings of fact in compensa- 
tion ease which were amply supported 
by competent evidence were binding 
upon the superior court and the Su- 
preme Court. Code 1939, § 8081(ppp). 
-—Casey v. Board of Education of City 
vege HAMS H2 darSbo) 120) VNC. 
Ohio App. In a compensation pro- 
ceeding where people with reasonable 
minds could not arrive at a different 
conclusion and the court of common 
pleas found contrary thereto, verdict 
and judgment of such court would be 
reversed and final judgment entered 
in the Court of Appeals.—McDaniel v. 
Ohio Edison Co., 34 N.E.2d_ 990. 

Or. Under provision of Workmen’s 
Compensation Act that jury’s decision 
of fact question, made on appeal from 
Industrial Accident Commission’s or- 
der, is binding and conclusive on 
courts, the “scintilla” rule does not 
apply and jury’s fact finding must be 
based on gubstantial evidence. Code 
1930, § 49-1843, as amended by_Laws 
1938, p. 857.—Dickison vy. State Indus- 
ae Accident Commission, 107 P.2d 
104, 
S.C. Neither the Supreme Court nor 
the Court of Common Pleas can review 
findings of fact made by Industrial 
Commission in compensation proceed- 
ing, except to determine whether there 
is any evidence to support findings.— 
Reeves vy. Carolina Foundry & Machine 
Works, 9 S.H.2d 919, 194 S.C. 403. 

S.C. Where there is any testimony 
supporting Industrial ommission’s 
award, its findings of fact are conclu- 
sive on appeal and may not be re- 
viewed by court of common pleas or 
Supreme Court. Act July 17, 1935, 39 
St. at Large, p. 1231.—Cokeley v. Rob- 
fee Lee, Inc., 14 S.H.2d 889, 197 S.C. 

§.C. In considering findings of fact 
by hearing commissioner aflirmed by 
the Full Industrial Commission, circuit 
eourt and Sunreme Court can only in- 
quire whether there is substantial evi- 
dence to support commission’s findings. 
Act July 17, 1935, 39 St. at Large, p. 
1231 et seq.—Green vy. City of Bennetts- 
wille, 15 S.H.2d 334, 197 S.C. 313. 

Tenn. On appeal in error, a compen- 
-sation case is considered as any other 
ease from a law court, so that where 
there is substantial evidence to sustain 
trial court’s finding, such finding will 
not be disturbed.—P. H. Reynolds & 
Co. v. McKnight, 148 S.W.2d 357. 

Tex.Civ.App. In workmen’s compen- 
sation suit a jury finding of an ulti- 
mate issue of total permanent disa- 
bility, approved by trial judge, is bind- 
ing upon appellate court.—Vernon’s 
Ann.Civ.St. art, 8306 et seq.—Southern 
Underwriters y. Grimes, 146 S.W.2d 
1058, error dismissed, judgment correct. 

Tex.Civ.App. Where employee during 
year prior to his death had been irreg- 
ularly employed for an aggregate of 
191 days as truck driver at $40 per 
month, as machine helper at 50 cents’ 
per hour, and as machine operator at 
75 cents per hour, the fact that em- 
ployee wag qualified to earn and was 
earning 75 cents an hour as a machine 
operator at time of death could be 
considered in computing average weekly 
rate in a just and fair manner under 
alternative method provided by the 
Workmen’s Compensation Act, and 
where weekly rate thus calculated on 
basis of 75 cents an hour was much 
more than that allowed by the jury 
the determination of the jury would 
not be disturbed on ground that it 
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was excessive and should have been 
fixed by dividing total amount earned 
during the 191 days by 52. Vernon’s 
Ann.Civ.St. art. 8309, § 1, 1st subds. 
1-3.—Traders & General Ins. Co. v. 
Wilson, 147 S.W.2d 866. 

Where an appeal to the courts is per- 
fected from an award of the Industrial 
Accident Board under the Workmen’s 
Compensation Act, the court may not 
disregard the jury’s findings on the 
facts.—Traders & General Ins. Co. v. 
Wilson, 147 S.W.2d 866. 

Tex.Civy.App. If there was any evi- 
dence shown by the record to support 
jury’s findings that deceased at the time 
of his death was an employee of a cer- 
tain individual and that deceased’s in- 
juries were sustained while he was in 
the course of his employment with that 
individual, judgment for compensation 
claimant was required to be aflirmed. 
Reyv.St.1925, art. 8309, § 1.—Traders & 
General Ins. Co. v. Wood, 148 S.W.2d 
975, error dismissed, judgment correct. 

Tex.Civ.App. Jury’s answer to spe- 
cial issue in compensation proceeding 
was binding upon _ reviewing court 
when it had support in the evidence. 
—Traders & General Ins, Co. v. Turner, 
149 S.W.2d 593, error dismissed, judg- 
ment correct. 

Tex.Civ.App. In determining wheth- 
er there is any evidence to support a 
ury finding in workmen’s compensa- 
tion suit, the testimony must be con- 
strued in the most favorable light as 
supporting the finding.—Texas Employ- 
es Ins. Ass’n v. Moser, 152 S.W.2d 
390. 

Wash. Under statute providing that 
verdicts rendered in workmen’s com- 
pensation cases shall have same force 
and effect as in actions at law, the 
primary inquiry on assignment that 
trial court erred in granting judgment 
notwithstanding verdict is whether 
there was any evidence to support the 
verdict. Laws 1939, p. 579.—McLaren 
v. Department of Labor and Industries, 
107 P.2d 230. 4 

Prior to effective date of act provid- 
ing that verdicts in workmen’s com- 
pensation cases shall have same force 
and effect as in actions at law, verdict 
in jury case was merely advisory and 
it would have been error to treat it as 
mandatory and binding. Laws 1939, p. 
579.—McLaren y. Department of Labor 
and Industries, 107 P.2d 230. 


Wash. Under statute providing that 
a verdict in workmen’s compensation 
cases has same force as a verdict in 
actions at law, a verdict in compensa- 
tion case must stand if there is any 
substantial evidence, as distinguished 
from a mere scintilla of evidence, to 
support it. Rem.Rev.Stat, § 7697—2.— 
Darling v. Department of Labor and 
Industries, 108 P.2d 1034. 
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N.J.Sup. On certiorari to review judg- 
ment awarding compensation, Supreme 
Court would not void the judgment be- 
cause referee set down the result of hig 
personal research into medical authori- 
ties for information concerning pem- 
phigus, the disease which caused em- 
ployee’s death, where referee’s award 
was not shown to have been based up- 
on the research and where Supreme 
Court based its affirmance of the award 
upon an independenf determination of 
the facts and law without considering 
the referee’s personal research.—Cali- 
cchio v. Jersey City Stock Yards Co., 
14 A.2d 465, 125 N.J.L. 112, dismissing 
certiorari 3 A.2d 438, 17 N.J.Misc. 16. 

N.J.Sup. The trial court in briefly 
commenting on professional testimony 
in compensation proceeding, and in 
giving his reaction to those proofs, 
committed no reversible error. N.J.S. 
A. 34:15-1 et seq.—Rotino v. J. P, 
Scanlon, Inc., 15 A.2d 336; Rotino v. 
J. P. Scanlon, Inc., 15 A.2d 752, 125 N. 
J.L. 227. 
In suit by claimant for work- 
men’s compensation on account of in- 
jury resulting in a hernia to set aside 
adverse decision of Industrial Accident 
Board, submission to jury of issue as 
to whether insurance carrier had re- 
fused to provide an operation was not 
prejudicial to insurance carrier, which 
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had denied liability, since such denial 
of liability must conclusively be held to 
have constituted a refusal of operation. 
—National Mut. Casualty Co. v. Low- 
ery, 148 S.W.2d 1089, affirming 135 S. 
W.2d 1044. Lai: 

Tex.Com.App. Where principal faet 
issue in workmen’s compensation suit 
was the extent of claimant’s injuries, 
the exclusion of testimony by physician 
that in his opinion claimant’s condition 
was largely psychic and caused by wor- 
rying over the lawsuit on trial, was re- 
versible error.—Commercial Standard 
Ins. Co. v. Robinson, 151 S.W.2d 795, 
reversing 126 S.W.2d 1026, conforming 
to mandate Robinson y. Commercial 
Standard Ins. Co., 123 S.W.2d 337, 132 
Tex. 1638, reversing Commercial Stand- 
ard’ Ins. Co. v. Robinson, 91 S.W.2d 

Tex.Civ.App. That court in comput- 
ing workmen’s compensation used as 
average daily wage rate of an employee 
similarly employed the sum of $7.50 
was harmless to workmen’s compensa- 
tion insurer which figured such other 
employee’s daily wage for the year 
preceding injury to have been $7.83. 
Rey.St.1925, art. 8309, ist subd. 
2.—Associated Indemnity Corporation 
v. McGrew, 142 S.W.2d 567, error 
granted. 

Tex.Civ.App. Statement by compen- 
satiow claimant’s counsel, after reading 
the fourth paragraph of insurance ecar- 
rier’s answer, that the answer had been 
sworn to by counsel for the insurance 
carrier, when in fact the affidavit re- 
ferred only to the third paragraph of 
the answer, was not reversible error, 
where jury was instructed not to con- 
sider the statement of claimant’s coun- 
sel, and the fourth paragraph contained 
nothing which would render an affidavit 
thereto prejudicial to insurance ear- 
rier.—Traders & General Ins. Co. Vv. 
Maxwell, 142 §.W.2d 685, error dis- 
missed, judgment correct. 

Tex.Civ.App. Where medical expert 
in attempting to explain his answer 
in compensation proceeding made ir- 
relevant general statements which were 
not entirely responsive to question but 
which wére not shown to have in- 
fluenced the jury in answering the is- 
sue submitted to it, admission of the 
expert testimony over objection was 
not reversible error.—United Wmploy- 
ers Casualty Co. v. Marr, 144 S.W.2d 
973, error dismissed, judgment correct. 

Where defendant’s counsel in com- 
pensation proceeding asked medical ex- 
pert on voir dire examination certain 
question and upon objection being 
made stated that counsel had a right 
to find out certain things at which 
point court said, ‘When you do you 
waive any objection to his competency. 
I am perfectly willing for you to do 
it if you want to make him your own 
witness”, and in colloquy which fol- 
lowed court made similar statement, 
and court was merely trying to main- 
tain orderly procedure, and there was 
no showing that its remarks influenced 
the Jury, court’s comments were not so 
prejudicial as to be fundamentally er- 
roneous.—United Employers Casualty 
Comane Marr, 144 S.W.2da 973, error 
dismissed, judgment correct. 

Argument of attorney for claimant in 
Compensation proceeding justified by 
the record did not constitute reversible 
error.—United Employers Casualty Co, 
Vin Marr, 144 S.W.2d 973, error dis- 
missed, judgment correct, 
.Tex.Civ.App. In employee's suit to 
set aside award of Industrial Accident 
Board, refusal of defendant’s motion 
that written statements made by em- 
ployee be sent out with jury for their 
consideration in arriving at verdict was 
reversible error where statements relat- 
ed_ to controlling issues and were admit- 
tedly made by employee and were put in 
evidence before jury and were in direct 
conflict with employee’s testimony. 
Rev.St.1925, art. 2193.—United Dmploy- 
ers Casualty Co. v. Smith, 145 S.W.2a 
249, error refused, 


Tex.Civ.App. When evidence at the 
time it is offered in a compensation 
proceeding seems wholly immaterial 
and irrelevant, but thereafter it be- 
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comes material, trial judge’s action in 
permitting introduction of testimony 
out of its usual order does not consti- 
tute reversible error, in absence of 
showing of substantial harm.—Allied 
Underwriters v. Spillman, 145 S.W.2d 
703, error refused. 

Tex.Civ.App. Admission of opinion 
in compensation suit over objection 
that witness was not qualified as an 
expert, if error, was harmless, where 
same opinions were elicited from other 
witnesses, who were shown to be quali- 
fied to give opinions, and testimony of 
witness was merely cumulative.—United 
Employers Casualty Co. v. Bezdek, 146 
S.Vi 2a 478, error granted. 

Admission of physician’s testimony 
based on his interpretation of pur- 
ported X-ray pictures of compensation 
claimant, if error, was harmless, where 
testimony was merely cumulative of 
other testimony and testimony of lay 
witnesses standing alone was suflicient 
to support jury’s findings.—United Em- 
ployers Casualty Co. v. Bezdek, 146 §. 
W.2d 4738, error granted. 

Tex.Civ.-App. In compensation suit 
opening argument of employee’s coun- 
sel “that boy got an injury out there. 
He didn’t have an injury before, and I 
don’t hesitate to say that he has suf- 
fered a total disability’, was not preju- 
dicial error, especially where no ob- 
jection was made at time argument was 
made.—Maryland Casualty Co. v. Lan- 
dry, 147 S.W.2d 290, error dismissed, 
judgment correct. 

Tex.Civ.App. In suit by mother to 
recover compensation for death of son, 
reopening case to permit proof that 
father of son was dead was not revers- 
ible error because the jury had al- 
ready been discharged, in absence of 
dispute regarding fact of the death, 
since reversal for alleged error in re- 
opening would be foolish in that on 
retrial the evidence of father’s death, 
being undisputed, would not be sub; 
mitted to a jury.—Traders & General 
Ins. Co. v. Davis, 147 S.W.2d 908, er- 
ror dismissed, 149 S.W.2d 88. 

Tex.Civ.App. Where compensation 
awarded claimant in suit to set aside 
an award denying workmen’s compen- 
sation was calculated at the minimum 
weekly rate permitted by statute, in- 
surer could not complain that trial 
court erred in disregarding jury’s an- 
swer to special issue finding that $12 
per week would be fair and just to both 
parties. Vernon’s Ann.Ciy.St. art. 8309, 
§ 1, Ist subds. 1-3.—Texas Employers 
Ins. Ass’n v. Warren, 149 S.W.2d 182. 

Tex.Civ.App. In workmen’s compen- 
sation ease, wherein issues relating to 
cause of employee’s incapacity and ex- 
tent and duration thereof were highly 
controversial, and neighbors of em- 
ployee did not testify, argument of 
counsel for employee inquiring why 
insurance carrier, if he believed that 
employee had been working, had not 
produced neighbors to prove that em- 
ployee had been working, was _ re- 
versible error.—United Employers Cas- 
ualty Co. » Oden, 150 S.W.2d 114, er- 
ror dismissed, judgment correct. 


Tex.Civ-4pp. An employee’s surviv- 
ing wife, who was the survivor of the 
community estate, was properly sub- 
stituted as plaintiff to prosecute the 
suit commenced by the employee to 
set aside a workimen’s compensation 
award notwithstanding that there was 
necessity for administration upon the 
estate of the employee, and fact that 
minor child was also made a party 
did not warrant reversal of case, since 
claim was the community property of 
employee and the surviving wife and 
upon his death wife became entitled to 
one-half the property and minor child 
to the other one-half, subject to debts. 
—Southern Underwriters v. Lewis, 150 
S.W.2d 162. 

Tex.Civ.App. Where there was no 
evidence to support finding of jury 
that compensation claimant had worked 
in same employment for substantial- 
ly whole of year immediately preced- 
ing his injury or that another em- 
ployee had worked for substantially 
whole of year in the same or similar 
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boring place, action of the trial court 
in setting aside the findings and dis- 
regarding them and in computing com- 
pensation for claimant for total and 
permanent disability, at the minimum 
weekly wage rate, even though there 
was no motion for judgment non ob- 
stante veredicto, was not reversible er- 
ror. Vernon’s Ann.Civ.St. art. 2211.— 
United Employers Casualty Co. v. Sum- 
merour, 151 S.W.2d 247, error dis- 
missed, judgment correct. 

Any error in manner of determining 
average weekly wage in workmen’s 
compensation suit is rendered harm- 
Jess when a judgment for total and 
permanent incapacity is awarded on 
basis of the statutory minimum of $7 
per week.—United Employers Casualty 
Co. v. Summerour, 151 S.W.2d 247, er- 
ror dismissed, judgment correct. 

Tex.Civ.-App. Where jury in work- 
men’s compensation suit found that 
employee, who was suffering from a 
back injury, was temporarily totally 
disabled and fixed the period of dis- 
ability at ten years, the misconduct of 
jurors, who described to other jurors 
during their deliberations the experi- 
ences of men they had known who suf- 
fered back injuries, was not prejudicial, 
where such hearsay statements tended 
to show only a partial disability in one 
case, and a temporary total disability 
of only one year in the other.—Texas 
Employers Ins. Ass’n v. Moser, 152 8S. 
W.2d 390. 

Tex.Civ.App. In action against work- 
men’s compensation insurer to recover 
compensation for incapacity resulting 
from injury sustained by plaintiff, trial 
court’s overruling of objection to argu- 
ments of plaintiff’s counsel, castigating 
defendant for producing only two med- 
ical witnesses as to plaintiff’s condi- 
tion at time of trial, while discussing 
issue whether plaintiff sustained total 
jneapacity as result of injury for any 
period of time, was not reversible er- 
ror.—United Employers Casualty Co. v. 
Curry, 152 S.W.2d 862. 

Tex.Civ.App. Where medical _ tes- 
timony regarding workmen’s compensa- 
tion claimant’s injury was sharply con- 
flicting, and insurance carrier’s attorney 
consented to the introduction of X-ray 
photographs on the assumption that 
such photographs were of claimant’s 
body and with understanding that 
photographs would be later identified, 
in order to accommodate claimant’s 
physician, who. testified regarding his 
analysis thereof, and where record con- 
tained no competent evidence that 
photographs were photographs. of 
claimant’s body and correct portrayals 
of his injury, the court erred in re- 
fusing to strike such photographs and 
physician’s testimony upon motion 
made by insurance carrier at close of 
the evidence, and such error required 
reversal of judgment for claimant,— 
Texas Indemnity Ins. Co. v. Phillips, 
153 S.W.2d 503, error dismissed. 

§ 1335 

Tex.Civ.App. The judgment of the 
Court of Civil Appeals on a prior ap- 
peal that employee’s injury was sus- 
tained in course of employment, but 
which reversed a judgment in favor of 
employee on other grounds and re- 
manded cause to trial court, from which 
insurer attempted to appeal to Supreme 
Court, but application was denied, was 
“law of the case’ on question whether 
employee’s injury was sustained in 
course of employment on the second ap- 
peal from a judgment in favor of em- 
ployee. Vernon’s Ann.Civ.St. art. 8306 
et seg.—Traders & General Ins. Co. v. 
Boyd, 146 S.W.2d 488, error dismissed, 
judgment correct. 

§ 1336 

Fla. An order of the circuit judge 
which affirmed an order of the Indus- 
trial Commission approving the findings 
of deputy commissioner in  workmen’s 
compensation case would be aflirmed, 
where examination of record disclosed 
no reversible error.—Winn-Lovett Gro- 
cery Co. v. Stevens, 198 So. 834, amend- 
ed 198 So. 835. 

Ga.App. Judgment of the Supreme 
Court reversing judgment of the Court 
of Appeals which reversed superior 


employment in the same or in neigh-court’s judgment aflirming workmen’s 


§ 1338 


compensation award became the judg- 
ment of the Court of Appeals and its 
prior judgment was vacated and judg- 
ment of the superior court was affirm- 
ed.—Ocean Accident & Guarantee Cor- 
poration v. Carter, 12 S.H.2d 414, 63 Ga. 
App. 844, conforming to mandate 11 
S.H.2d 16, 190 Ga. 857, reversing 8 8. 
H.2d 538, 62 Ga.App. 188. 
Tex.Civ.App. An unchallenged find- - 
ing-of jury in compensation proceed- 
ing that employee did not sustain 
claimed injury required affirmance un- 
less finding was destroyed by another 
finding in irreconcilable conflict there- 
with.—Josey v. Maryland Casualty Co., 


153 S.W.2d 259, error refused. 
§ 1337 ; 
Pa.Super. Where compensation 


claimant admitted on employer’s ap- 
peal to Superior Court an error in 
computing number of weeks minor 
children of deceased employee were 
entitled to award, error would be cor- 
rected by a modification of trial court’s 
judgment entered upon the award of 
the Workmen’s Compensation Board.— 
Ceccato v. Union Collieries Co., 15 A.2d 
401, 141 Pa.Super. 440. 

Tex.Com.App. Where Court of Civil 
Appeals, on appeal of employee, who 
suffered two separate injuries resulting 
in two separate hernias, reversed judg- 
ment of district court awarding com- 
pensation on basis of one compensable 
hernia, on ground that there was an 
irreconcilable conflict between jury’s 
finding that hernia operation was suc- 
cessful and finding that employee suf- 
fered partial incapacity for 75 weeks 
and remanded cause tor new trial, and 
Commission of Appeals disagreed with 
Court of Civil Appeals in regard to 
such conflict, but approved ruting of 
Court of Civil Appeals that hernias pro- 
duced at different parts of the body, 
at different times, by independent inju- 
ries, should each be regarded as sepa- 
rate compensable injuries, judgment of 
district court would be reformed so as 
to award compensation to employee on 
basis of two compensable hernias, in 
accordance with prayer of insurance 
carrier’s petition for writ of error. Ver- 
non’s Ann.Civ.St. art. 8306, § 12b.— 
Satety Casualty Co. v. Long, 152 S.W. 
2d 1102, reversing Long vy. Safety 
Casualty Co., 128 S.W.2da 92. 

Tex.Civ.App, On appeal by insur- 
ance carrier in compensation proceed-* 
ing, wherein claimant confessed  er- 
ror in computation of lump-sum judg- 
ment, remittitur entered by claimant 
removed the necessity of reversing 
judgment of trial court and enabled 
reviewing court to reform the judg- 
ment and enter the one that should 
have been entered. Vernon’s Ann.Ciy. 
St. arts. 1861, 1862.—Traders & Gen- 
eral Ins. Co. y. 149 S.W.2d 


‘#ex.Civ.App. In suit under Work- 
men’s Compensation Act to set aside 
award of Industrial Accident Board, 
where claimant’s petition contained an 
allegation that an average weekly com- 
pensation wage of $17.13 had been 
agreed upon by parties, default judg- 
ment granting compensation at rate of 
$20 per week was erroneous, and would 
be reformed to accord with the plead- 
ings. Rey.St.1925, art. 8309, § 1, 1st 
subds.  1-3.—National Mut. Casualty 
Co. v. Lambert, 149 S.W.2d 1086, error 
dismissed, judgment correct. 
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Ga,App. Where the evidence in com- 
pensation hearing before a single com- 
missioner was sufficient to support the 
commissioner’s award denying compen- 
sation, the setting aside of such award 
by superior court was reversible error. 
—American Mut. Liability Ins. Co. vy. 
Lindsey, 11 S.H.2d 512. 

Tex.Civ.App. Where appeal was tak- 
en from judgment setting aside certain 
findings of the jury in a workmen’s 
compensation case, and conclusions of 
the Court of Civil Appeals in effect re- 
instated the jury’s verdict in full, the 
Court of Civil Appeals was required to 
render such judgment as trial court 
should have pronounced.—Associated 
Indemnity Corporation vy. Insurors In- 
demnity & Insurance Co., 153 S.W.2d 
533, error granted. 


§ 1339 


§ 1339 

Colo. Where award of the Industrial 
Commission and judgment of the dis- 
trict court were wrong on the single 
question of interpretation of compensa- 
tion statute, an error unaffected by any 
question of fact, judgment was_revers- 
ed and cause remanded.—Alson Inv. Co. 
y. Youngquist, 108 P.2d 228. 
“Md. Where there was no_ legally 
sufficient evidence for jury to find for 
workmen’s compensation claimant, but 
testimony indicated that there was 
probability that if a certain hypotheti- 
cal question had been framed properly 
the answer might have supplied testi- 
mony necessary to carry issues to jury, 
Court of, Appeals in exercise of its dis- 
cretion remanded case for new trial in 
order to afford claimant opportunity 
to offer material testimony which 
might tend to prove his right to com- 
pensation. Code Pub.Gen.Laws 1939, 
art. 5, § 24(1).—Langenfelder v. Jones, 
15 A.2d 422, denying motion 13 A.2d 


623. 

ARN Where Workmen’s Compen- 
sation ureau awarded compensation 
on ground accident ‘“‘could have been” 
proximate cause of fatal disease, Court 
of Common Pleas could have remanded 
the cause to the Bureau for perform- 
ance of Bureau’s duty to make a spe- 
cific finding and determination, and, 
on certiorari, Supreme Court could so 
remand cause where Common Pleas 
Court failed to do so, but whether Su- 
preme Court would exercise its power 
to remand would depend on the par- 
ticular circumstances. N.J.S.A. 2:81- 
8, 34:15-66.—Calicchio v. Jersey City 
Stock Yards Co., 14 A.2d 465, 125 N.J. 
L. 112, dismissing certiorari 3 A.2d 
438, 17 N.J.Misc. 16 

Where Workmen’s Compensation Bu- 
reau awarded compensation on ground 
accident “could have been’ proximate 
eause of fatal disease and court of 
common pleas on appeal de novo af- 
firmed the bureau’s result on ground 
that accident was the proximate cause 
of death, Supreme Court on certiorari 
would not remand the case to the bu- 
reau to require the bureau to make a 
specific finding and determination as 
to proximate cause. N.J.S.A. 34:15- 
66.—Calicchio v. Jersey City Stock 
Yards Co., 14 A.2d 465, 125 N.J.L. 112, 
dismissing certiorari 3 A.2d 438, 17 N. 
J.Mise. 16. 

Tex.Civ.App. In compensation suit, 
where, it was obvious that employee 
had sustained an accidental injury in 
course of her employment but judgment 
in favor of employee was admittedly 
erroneous in that testimony was insuf- 
ficient to show a total loss of vision 
in the right eye, Court of Civil Appeals 
would not render judgment for insur- 
ance carrier, but would remand case 
for another trial—Hardware Mut. Cas- 
ualty Co. v. Riddle, 142 S.W.2d 312. 

§ 1342 

Il.App. Adjudication of circuit court 
on review by certiorari of award by 
Industrial Commission, which reversed 
such award against insurance carrier 
on ground of lack .ef jurisdiction, was 
final and abrogated such award against 
insurance carrier, as respects liability 
on bond filed by insurance carrier and 
surety in connection with certiorari 
proceeding.—De Vries v. United HEm- 
ployers’ Corporation, 33 N.H.2d 728, 
309 TitApp. 639. 

Where circuit court on review by cer- 
tiorari reversed an award by Indus- 
trial Commission against insurance 
earrier on ground of commission’s lack 
of jurisdiction over insurer because it 
had had no netice of compensation 
proceeding, compensation claimant 
could not recover on bond filed by in- 
surer in connection with certiorari 
proceeding, notwithstanding commis- 
sion had, after reversal of first award, 
entered another award against insurer 
in proceeding in which commission had 
jurisdiction over insurer.—De Vries vy. 
United Employers’ Corporation, 33 N. 
H.2d 728, 309 Ill.App. 639. 

§ 1343 

Colo. Generally, under Workmen’s 
Compensation Act, attorneys’ fees are 
allowed and payable only in accordance 
with statute and as approved by indus- 
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trial commission. ’35 C.S.A. ¢. 97, 


i Maras eed satter3 v. Cline, 114 P.2 
Ga.App, Provision of Compensation 


Act relating to assessment of damages 
against an employer in increased com- 
pensation and fees of claimant’s counsel 
embodies a ‘penalty,’ and must be 
strictly construed. Code 1933, § 114- 
603.—Dunn v. American Mut. Liability 
Ins. Co., 13 S.E.2d 902, 64 Ga.App. 509. 

Provision of Compensation Act relat- 
ing to assessment of damages against 
an employer in increased compensation 
and fees of claimant’s counsel does not 
authorize an assessment of damages 
and attorney’s fees on account of a re- 
fusal or willful neglect to pay compen- 
sation provided for in the act to one 
entitled thereto. Code 1933, § 114-603. 
—Dunn v. American Mut. Liability Ins. 
Co., 13 S.H.2d 902, 64 Ga.App. 509. 

Where compensation insurance car- 
rier offered to pay claimant, seeking 
compensation for death of employee, 
$13.60 per week for 300 weeks, which 
was 85 per cent. of one-half average 
weekly wage of deceased employee, un- 
der stipulation that in event courts 
should determine that claimant was 
entitled only to $12.75 a week, carrier 
should be entitled to immediately be- 
gin payment of $12.75 a week and take 
eredit for all excesses paid to claimant, 
claimant was not entitled to an award 
of attorney’s fees against employer 
and carrier, under provision of Com- 
pensation Act authorizing assessment 
of attorney’s fees against employer and 
insurance carrier for defending claim 
for compensation without reasonable 
ground. Code 1933, § 114-712, as 
amended by Laws 1937, p. 535.—Dunn 
v. American Mut. Liability Ins. Co., 13 
S.E.2d 902, 64 Ga.App. 509. 

Ga.App. Where employer failed to 
comply with provisions of workmen’s 
compensation act so that it was liable 
for increased compensation, the indus- 
trial board was not only authorized 
but was required to fix a reasonable 
attorney’s fee for the attorney who rep- 
resented claimant. Code, §§ 114-602, 
114-603.—Overton-Green Drive-It-Your- 
self System y. Cook, 16 S.E.2d 50. 

Where employer failed to comply 
with provisions of the workmen’s com- 
pensation act so that employer was lia- 
ble for penalty provided by the act, 
the alleged fact that there wags no evi- 
dence introduced concerning the value 
of services rendered by attorney for 
the claimant did not preclude the in- 
dustrial board from granting a rea- 
sonable attorney’s fee. Code, §§ 114- 
602, 114-603.—Overton-Green Drive-It- 
Yourself System v. Cook, 16 8.H.2d 50. 

N.J. Right to counsel fees in com- 
pensation proceeding is wholly a crea- 
ture of statute, so that, unless case 
falls within the statute, the application 
must be denied.—Stetser v, American 
Stores Co., 15 A.2d 627, 125 N.J.L. 275. 

N.J.Sup. In proceeding to recover 
compensation under Workmen’s Com- 
pensation Act from township for ty- 
phoid fever, contracted by sewer in- 
spector spattered with sewage when 
he slipped on step in manhole, allow- 
ances to him for medical, surgical, hos- 
pital, and nursing services, and to his 
counsel for legal services, held proper 
under circumstances proved. N.J.S.A. 
34:15-15.—Bobertz v. Township of 
Hillside, 15 A.2d 796, 125 N.J.L. 321, 


affirming 14 A.2d 495, 18 N.J.Misc. 
399, reversing 9 A.2d 689, 17 N.J. 
Mise. 396. 

N.D. Where workmen’s compensa- 


tion bureau denied claimants’ right to 
share in compensation fund, and on ap- 
peal the district court affirmed the 
bureau’s decision, unsuccessful claim- 
ants were not entitled under the com- 
pensation act to have an attorney’s fee 
taxed as costs against the bureau, even 
though the proceedings were prosecut- 
ed by claimants in good faith. Comp. 
Laws Supp.1925, § 396a17, as amended 
by Laws 1935, ec. 286, § 6.—Boe v. 
State, 299 N.W. 253; Bateman vy. State, 
299 N.W. 257. 

Pa.Com.Pl. Attorney who represented 
claimant in securing compensation, and 
which resulted in creation of a fund 
for the benefit of the ward, should 


= = “hs 


present his claim for services to the 
Workman’s Compensation Board in ac- 
cordance with Art. V, § 501, Compen- 
sation Act, 77 P.S. § 1021.—In re Mie- 
gocki, 34 scams St 257. 
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Ga.App. Under provision of Compen- 
sation Act authorizing Industrial Board 
or a court to assess reasonable attor- 
ney’s fees of opposing party against 
party prosecuting or defending a claim 
without reasonable ground, Court of 
Appeals, upon writ of error, was not 
authorized to assess attorney’s fees or 
damages against the plaintiff in error 
for a frivolous appeal from a decision 
of the superior court affirming an 
award of the Industrial Board, since 
case was not brought before Court of 
Appeals by virtue of provisions of Com- 
pensation Act, but was brought under 
the State Constitution authorizing 
Court of Appeals to review decisions of 
superior court in certain cases. Code 
1933, § 114-712, as amended by Laws 
1937, p. 535.—Dunn v. American Mut. 


Liability Ins. Co., 13 S.E.2d 902, 64 
Ga.App. 509. 
Neb. An attorney’s fee is not allow- 


able in district court where an em- 
ployee seeking compensation is denied 
recovery in compensation court and on 
appeal to district court an award of 
compensation is made. Comp.St.Supp. 
1939, § 48-125.—Schirmer yv. Cedar 
County Farmers Telephone Co., 296 N. 
W 


N.J. Under statute authorizing court 
of common pleas to make allowance of 
reasonable attorney fee to prevailing 
party on appeal in compensation pro- 
ceeding, Court of Hrrors and Appeals 
was without authority to make allow- 
ance for attorney fees for services ren- 
dered in certiorari proce e institut- 
ed by claimant in Supreme Court and 
for services rendered on two appeals 
by claimant to Court of Errors and 
Appeals. N.J.S.A. 34:15-67.—Stetser v. 
American Stores Co., 15 A.2d 627, 125 
NJ... 2:75. 

Or. In entering judgment for claim- 
ant on appeal from Industrial Accident 
Commission’s order denying compensa- 
tion for employee's death, court was 
authorized to fix fee of claimant’s attor- 
neys in amount agreed on between 
them and claimant, but had no author- 
ity to direct payment of such amount 
in lump sum, in absence of provision 
for like payment of compensation 
awarded. Code 1930, § 49-1843, as 
amended by Laws 1933, p. 857.—Dicki- 
son yv. State Industrial Accident Com- 
mission, 107 P.2d 104. 

Wyo. The statute authorizing a fee 
to be paid to a compensation claim- 
ant’s attorneys for services performed 
in Supreme Court contemplates that fee 
be allowed by the Supreme Court and 
not by the district court in view of 
fact that amount allowed depends upon 
amount of labor and time which has 
been necessarily and properly expend- 
ed on the case on appeal. Rev.St.1931, 
§ 124-128, as amended by Laws 1987, ¢. 
128, § 8.—In re Iles, 113 P.2d 516. 

§ 1345 

D.C.Ala. In employer’s action to re- 
view a decision of the deputy commis- 
sioner under the Longshoremen’s Com- 
pensation Act, court affirming award 
allowed claimant’s attorney a fee of 
$150, in addition to that allowed hy 
deputy commissioner, for services in 
preparation and trial of case in court. 
Longshoremen’s and Harbor Workers’ 
Compensation Act, § 28(a), 33 U.S.C.A. 
§ 928(a).—McWilliams Dredging Co, v. 
Henderson, 36 F.Supp. 361. 

Colo. The Industrial Commission 
does not have purely uncontrolled and 
arbitrary power to determine amount 
of fees to be allowed attorney assi'st- 
ing in workmen’s compensation pro- 
ceedings, but must give reasonable at- 
tention to attorney complaining of in- 
adequacy of fee allowed him. °’35 @. 
S.A. c. 97, § 369.—Warrenberg v. Cline, 
114 P.2da 302. 

The Indusrial Commission acted ar- 
bitrarily in refusing hearing on ques- 
tion of amount of fees to be allowed 
attorney for claimants awarded com- 
pensation under Workmen’s Compensa- 
tion Act and had no authority to fix 
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such fees, in absence of evidence or 
findings supporting award. ’35 C.S.A. 
e. 97, §§ 369, 386 —Warrenberg v. Cline, 
114 P.2d 302. 

Fla. An attorney for workmen’s com- 
pensation claimant who was allowed the 
sum of $250 by order of deputy com- 
missioner was entitled to additional 
compensation of $200 for services ren- 
dered in representing the claimant be- 
fore the State Industrial Commission, 
on appeal to the circuit court, and on 
appeal to the Supreme Court. Acts 
1935, c. 17481, § 34.—Cone Bros. Con- 
tracting Co. v. Massey, 198 So. 805. 

Fla. Attorneys for workmen’s com- 
pensation Claimant whose award was 
appealed by employer and insurance 
earrier would be allowed an attorney’s 
fee of $125 for services in connection 
with the appeal, such sum to become a 
lien on compensation payments due or 
thereafter to be paid claimant, or for 
claimant’s benefit. Acts 1935, ec. 17481, 
iu 34(a)—Winn-Lovett Grocery Co. v. 
ies 198 So. 835, amending 198 So. 
La.App. In workmen’s compensation 
proceeding fee of attorney for employee 
awarded compensation in the sum of 
$9.75 per week from September 25 
1937, to May 25, 1938, was fixed at 
one-fifth of the net amount which em- 
ployee would collect on his claim. Act 
No. 20 of 1914, as amended.—Johnson 
v. G. M. Johnson Lumber Co., 200 So. 


N.J. Under provision of Workmen’s 
Compensation Act that a proportion 
not exceeding 20 per cent. of the judg- 
ment is permissible for attorney’s fees, 
the “judgment” is a single entity, com- 
prised of various component elements 
out of which it is aggregated, among 
which are medical, hospital and analo- 
gous expenditures. N.J.S.A. 34:15-16, 
34:15-64.—Bobertz v. Hillside Tp., 19 
A.2d 801, 126 N.J.L. 416, affirming 15 
A.2d 796, 125 N.J.L. 321, affirming 14 
A.2d 495, 18 N.J.Mise. 399, reversing 
9 A.2d 689, 17 N.J.Mise. 396. 

Where claimant was awarded $1,000 
for disability compensation, and $4,- 
296.05 for medical and hospital dis- 
bursements, an allowance of $300 as fee 
for claimant’s attorney was within per- 
missible statutory limit and was prop- 


er in exercise of trial court’s discre- 
tion. N.J.S.A. 34:15-16, 34:15-64.— 
Bobertz v. Hillside Tp., 19 A.2d 801, 


126 N.J.L, 416, affirming 15 A.2d 796, 
125 N.J.L. 321, affirming 14 A.2d 495, 
18 N.J.Mise. 399, reversing 9 A.2d 689, 
17 N.J.Misc. 396. 

N.J.Sup. Where hearing before 
Workmen’s Compensation Bureau occu- 


-pied two days and appeal to the Court 


of Common Pleas in accordance with 
statute was heard upon the transcript 
of the proceedings in Bureau and entire 
compensation awarded to claimant was 
$8,351.63, award to claimant’s attorney 
of $700 to be paid by client and $700 
to be paid by employer for services be- 
fore Workmen’s Compensation Bureau 
and for his services in Court of Com- 
mon Pleas $500 to be paid by client 
and $700 to be paid by employer was 
excessive, attorney being entitled to 
$850 for services in the Bureau and 
$500 in Court of Common Pleas, allow- 
ances to be apportioned between claim- 
ant and employer.—Molnar v, American 
Smelting & Refining Co., 21 A.2d 213. 
MONS Li.) LS: y 

N.J.Com.Pl]. In. compensation pro- 
attorneys for compensation 
elaimant would be allowed by the court 
$300 for representing claimant before 
Workmen’s Compensation Bureau and 
$200 for representing him on appeal 
from Bureau.—Bobertz v. Hillside Tp., 
14 A.2d 495, 18 N.J.Mise. 399, reversing 
deter iation 9 A.2d 689, 17 N.J.Mise. 
896, allirmed 15 A.2d 796, 125 N.J.L. 
321 


N.Y.App.Div. $50 attorney’s fee al- 
lowed by Industrial Commission to 
elaimant’s attorney was inadequate in 
view of result accomplished. Work- 
men’s Compensation Law, § 1 et seq.— 
Haskell v, Hitchcock, 28 N.Y.S.2d 945, 
262 App.Div. 309 

Wyo. Counsel who represented com- 
pensation claimant in the Supreme 


rj 5 ee whe RL 
3 — J 2 cls 


Court which affirmed judgment award- 
ing compensation was entitled to coun- 
sel fee in the sum of $100, payable 
only by employee and not out of com- 
pensation fund of state. Reyv.St.1931, § 
124-128, and as amended by Laws 
ete c. 128, § 8.—In re Iles, 113 P.2d 


§ 1346 
Colo. Generally, under Workmen’s 
Compensation Act, attorneys’ fees are 
allowed and payable only in accordance 
with statute and as approved by indus- 
trial commission. °36 C.S.A. ¢. 97, § 


Sg A a ced Vel Chine vynlel deme each 
Ga.App. In workmen’s compensation 
proceeding, assessment of attorney’s 


fees against insurance carrier in a lump 
sum equal to 25 per cent. of lump sum 
amount awarded to claimant for death 
of husband was proper, where 26 week- 
ly payments under award were already 
due and unpaid. Code 1938, § 114-417. 
—Employers’ Liability Assur. Corpora- 
tion v. Pruitt, 10 S.H.2d 275, conform- 
ing to answers to certified questions 
9 S.H.2d 641, 190 Ga. 479. 

Or. In entering judgment for claim- 
ant on appeal from Industrial Accident 
Commission’s order denying compensa- 
tion for employee’s death, court was 
authorized to fix fee of claimant’s at- 
torneys in amount agreed on between 
them and claimant, but had no author- 
ity to direct payment of such amount 
in lump sum, in absence of provision 
for like payment of compensation 
awarded. Code 1930, § 49-1843, as 
amended by Laws 19338, p. 857.—Dicki- 
son y. State Industrial Accident Com- 
mission, 107 P.2d 104. 
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Fla. Attorneys for workmen’s com- 
pensation claimant whose award was 
appealed by employer and insurance 
earrier would be allowed an attorney’s 
fee of $125 for services in connection 
with the appeal, such sum to become a 
lien on compensation payments due or 
thereafter to be paid claimant, or for 
claimant’s benefit. Acts 1935, c. 17481, 
§ 34(a).—Winn-Lovett Grocery Co. Vv. 
tha 198 So. 835, amending 198 So. 


Ga.App. Where compensation claim- 
ant filed claim against city and county, 
but judgment of the single director of 
the industrial board was rendered only 
against the city, and only the city ap- 
pealed to the full industrial board and 
thereafter to the superior court, county 
eould not urge exceptions to the judg- 
ment rendered by the superior court.— 
City of Brunswick v. King, 14 8.H.2d 
760, conforming to answer to certified 
question 14 8.H.2d 461. 

Mo.App. Parties appealing from a 
judgment of the circuit court affirming 
an award of the Workmen’s Compensa- 
tion Commission could not complain of 
irregularity in the proceedings in the 
circuit court consisting in the introduc- 
tion by appellants themselves of oral 
testimony and documentary evidence 
over the objection of appellee.—Harris 
v. Harris, 150 S.W.2d 760. 

Tex.Civ.App. In workmen’s compen- 
sation case where trial court submitted 
to jury special issues substantially 
identical with the form prepared and 
submitted by claimant, claimaut could 
not complain upon appeal of error, if 
any, in the submission of such issues 
on the ground of apparent conflict in 
jury’s findings thereon.—Harris v. New 
Amsterdam Casualty Co., 150 S.W.2d 
431, error dismissed, judgment correct. 

Tex.Civ.App. Where certain claim- 
ants in compensation proceeding did not 
appeal from judgment denying recovery, 
notwithstanding that such judgment 
was not supported by the evidence, re- 
viewing court would not disturb the 
judgment. Rev.St.1925, art. 8306, § 8a. 
—Hinkle vy. Federal Underwriters Hx- 
change, 152 Bee error refused. 


§1 

Ala.App. The iiposition of state 
trial tax in proceeding for approval of 
workmen’s compensation settlement is 
not prohibited as increasing “costs of 
the proceedings” in violation of statute 
limiting amount of such costs. Gen. 
Acts 1935, p. 263, § 9; Code 1928, § 
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§ 1354 


7550.—State v. Montevallo Coal Mining 
Co., 197 So. 82, certiorari denied 197 
So. 87. 

La.App. In compensation proceed- 
ing, court could not fix the amount of 
expert witnesses’ fees except upon rule 
to show cause. Act No. 20 of 1914 as 
amended.—Long y. Louisiana Highway 
Commission, 2 So.2d 683. 

N.J.Com.Pl. On reversal, on appeal, 
of a determination of the Workmen’s 
Compensation Bureau, denying compen- 
sation, stenographic charges incurred 
in hearing before Bureau were properly 
assessable against employer.—Bobertz 
v. Hillside Tp., 14 A.2d 495, 18 NJ. 
Misc. 399, reversing determination 9 A. 
2d 689, 17 N.J.Mise. 396, affirmed 15 
A.2d 796, 125 N.J.L. 321. 

§ 1349 

La.App. Whereemployee was award- 
ed compensation both on ground that 
he had sustained a hernia and that he 
had sustained a severe burn of foot 
in course of his employment, and, on 
appeal, employee’s demand for com- 
pensation for hernia was rejected, but 
his demand for compensation for burn 
of his foot was affirmed, employee’s 
prayer for damages for frivolous ap- 
peal was rejected. Act No. 20 of 1914, 
as amended.—Boykin v. We Hope Gas 
& Oil Co., 2 So.2d 528. 

Tex.Com.App. An employee who was 
entitled to compensation under judg- 
ment of Commission of Appeals would 
be required to pay costs incurred in 
Commission of Appeals, where insur- 
ance carrier who sued out writ of er- 
ror to Commission of Appeals, ten- 
dered the amount of compensation ta 
which employee was entitled in the 
Court of Civil Appeals and in the Com- 
mission. of Appeals.—Safety Casualty 
Co. me Long, a pees ue revers- 
ing Long v. Safe asualt ' 
S.W.2d 92. 4 Fo aa 

Eex.Civ.App. Where judgment in 
suit under Workmen’s Compensation 
Act was reversed and remanded for 
new trial, one-half the costs for the 
transcript were assessed against suc- 
cessful appellant where appellant had 
unreasonably extended the record by 
numerous assignments of error, many 
of which were merely stereotyped forms 
and irrelevant to the issues.—Southern 
inden waltees v. Waddell, 144 S.W.2d 

ol. 

Tex.Civ.App. In compensation pro- 
ceeding, where no error appeared from 
the record, and appeal obviously was 
frivolously perfected for delay only, 
judgment of lower court was affirmed 
with 10 per cent. ‘damages. Rey.St. 
1925, arts. 1857, 1860.—Federal Under- 
Rees Exchange v. Smith, 145 S.W.2d 


Tex.Civ.App. Where mathematical 
error in computing amount of judgment 
in compensation case was due to in- 
advertence and would have been cor- 
rected if matter had beén called to trial 
court’s attention, and question of prop- 
er amount of judgment was raised for 
first time by appellant’s motion for re- 
hearing in Court of Civil Appeals, costs 
were properly taxed against appellant. 
Vernon’s Ann.Ciy.St. art. 8306 et seq. 
—United Employers Casualty Co. y. 
Barker, 148 S.W.2d 260. 


Wyo. Where the Supreme Court 
came to conclusion that judgment 
granting workmen’s compensation 


should be affirmed, only after laborious 
examination and much hesitation and 
there was reasonable cause for the ap- 
peal taken by employer, counsel for 
employee was not entitled to recover 
fee for services in Supreme Court, as 
a penalty allowed by statute under 
certain circumstances. Rev.St.1931, § 
89-4804.—In re Iles, 113 P.2d 516. 


§ 1354 

N.J.Dept.Labor. Where employer 
paying employee compensation, reim- 
bursed employee at end of fiscal year 
for difference between the compensation 
paid and employee's full wages, the ex- 
cess was to be considered as a “volun- 
tary payment” on the part of the em- 
ployer.—Quinn v, Henry Becker & Son, 
91 A.2d 617, 19 N.J.Misc. 508. 

N.Y.App.Div. Where proceeds of set- 
tlement were paid over to claimant’s 


§ 1354 


attorney who had knowledge of city 
hospital’s claim against plaintiff for 
services including surgical fees, the 
attorney was liable to the city for 
amount of such claim.—Goldwater Vv. 
Apes 25 N.Y.S.2d 84, 261 App.Div. 
226. 


Tenn. Where minor sisters of de- 
ceased employee lived with mother, 
compensation awarded for benefit of 
sisters was properly paid to mother in 
mother’s suit for her own use and that 
of the sisters, and it was unnecessary 
to have a guardian appointed to receive 
compensation awarded to_sisters.—W, 
C. Sharp Drug Stores v. Hansard, 144 
S.W.2d 777. 

Wis. Where Supreme Court deter- 
mined that dependent son over age 18 
and dependent son under age 18 were 
entitled to share in death benefits, sums 
already, paid by insurance carrier to 
guardian of sons should be held by 
such guardian for benefit of both sons 
in the proportions that it should be 
determined that they were entitled to 
share in the death benefits. St.1937, § 


102.51(1-3).—-Krueger _ Vv. Industrial 
Commission, 295 N.W. 33, 237 Wis. 
158. 

§ 1365 


Mich. The enforcement of an award 
of Department of Labor and Industry 
and the recovery of a judgment based 
on the award could not be enjoined be- 
cause of alleged fraud of compensa- 
tion claimant who allegedly had been 
suffering from and treated for heart 
trouble for some 30 years, but claimed 
that prior to the accident he had been 
an able-bodied man and fraudulently 
concealed his true medical history from 
his employer, insurance carrier and 
physicians who testified at Depart- 
ment’s hearings. Comp.Laws 1929, § 
8452.—Fawecett v. Atherton, 299 N.W. 
108, 298 Mich. 362. 

N.J.Com.Pl. In injured employee’s 
proceeding to compel employer’s work- 
men’s compensation insurance carrier 
to pay judgment of Workmen’s Com- 
pensation Bureau allowing petitioner 
compensation, statement of petitioner’s 
counsel at hearing before bureau on 
petitioner’s application for leave to 
amend title of cause by changing em- 
ployer’s description that altered title 
appearing in bureau’s determination 
of facts and rule for judgment was 
adopted as result of suggestion by em- 
ployer’s attorney, who merely re- 
marked that he had nothing to say 
and was just waiting for proof as to 
employer’s identity, cannot be con- 
sidered by court of common pleas, as 
it was neither a stipulation nor ad- 
mission. N.J.S.A. 34:15-84.—Weir  v. 
New Amsterdam Casualty Co., 20 A.2d 
12, 19 N.J.Mise. 342. 


A proceeding to compel employer’s 
workmen’s compensation insurance 
‘carrier to pay Workmen’s Compensa- 
tion Bureau’s judgment, allowing com- 
pensation to injured employee, need 
not be brought in common pleas court 
of county wherein accident causing in- 
jury occurred because of statute pro- 
viding for appeals to such court from 
bureau, in view of statute fixing venue 
for trial of original compensation peti- 
tions and statute declaring that ju- 
risdiction of employer shall be ju- 
risdiction of insurance carrier. N.J. 
S.A. 34:15-53, 34:15-66, 34:15-83 to 
34:15-87.—Weir v. New Amsterdam 
ay Co., 20 A.2d 12, 19 N.J.Misce. 


The filing of a petition and rule to 
show cause in court of common pleas 
is proper procedure to compel employ- 
er’s Wworkmen’s compensation insur- 
ance carrier to pay Workmen’s Com- 
pensation Bureau’s judgment allowing 
compensation to injured employee. N. 
J.S.A, 34:15-84.—Weir v. New Amster- 
dam Casualty Co., 20 A.2d 12, 19 N.J. 
Mise. 342. 

§ 1366 

N.J. Under provision of Workmen’s 
Compensation Act for payments from 
so-called one per cent. fund to persons 


totally disabled as result of a subse- 
quent compensable permanent injury 
after such person had previously been 
permanently and partially disabled 
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from some other cause, which provision 
stated that nothing in the statute 
should affect persons who had received 
benefits under the provision, claimant 
who had been placed on the one per 
cent. fund and had received benefits 
was entitled to continue to receive 
benefits from the fund notwithstanding 
the initial payment may have been 
improper. N.J.S.A. 34:15-1 et seq., 
34:15-95.—Vallencourt y. Toohey, 15 A. 
2d 609, 125 N.J.L. 365. 

N.J. The statute providing for pay- 
ments from the one pér cent. fund to 
persons totally disabled as result of 
experiencing a subsequent permanent 
injury when claimant has previously 
been partially disabled from some oth- 
er cause does not authorize an award 
of costs and attorney’s: fee to claimant, 
notwithstanding statute is consolidated 
with workmen’s compensation legisla- 
tion which does provide for allowance 
of costs and attorneys’ fees to claim- 
ants. N.J.S.A. 34:15-66, 34:15-67, 34: 
15-94 et seq—H! v. Toohey, 17 A.2d 
165, 125 N.J.L. 510, affirming 14 A.2d 
531, 125 N.J.L. 150, setting aside In 
re El, 13 A.2d 561, 18 N.J.Misc. 348. 

N.J.Sup. The statute providing for 
payments from the one per cent. fund 
to persons totally disabled as result of 
experiencing a subsequent permanent 
injury when claimant has previously 
been partially disabled from some other 
cause does not authorize an award of 
costs and attorney’s fee to claimant, 
notwithstanding statute is consolidat- 
ed with workmen’s compensation legis- 
lation which does provide for allow- 
ance of costs and attorneys’ fees to 
claimants.’ N.J.S.A. 34:15-66, 34 :15-67, 
34 :15-94 et seq.—El v. Toohey, 14 A.2d 
531, 125 N.J.L. 150, setting aside In 
re Hl, 18 A.2q 561, 18 
affirmed El v. Toohey, 17 A.2d 165, 125 
N.J.L. 510. 

N.Y.App.Div. The statute prescrib- 
ing procedure in a compensation pro- 
ceeding, brought after lapse of seven 
years from date of injury and after 
claim has otherwise been disallowed or 
disposed of, was intended to provide 
for the gradual taking over by special 
fund of stale cases as they became stale, 
Workmen’s Compensation Law, § 25-a. 
—Riddle v. General Iee Cream Corpo- 
zetlon, 29 N.Y.S.2d 225, 262 App.Div. 


Under statute prescribing procedure 
on application for compensation made 
over seven years after injury and three 
years after last compensation payment, 
statement, “The provisions of this sec- 
tion shall not apply to any open cases 
pending before the Industrial Board” 
nor during the pendency of an appeal 
provided for by section 23, is only a 
requirement as to elimination of such 
appeal time pendency from the time 
computation in determining the seven 
and three-year limitation periods other- 
wise provided for by the statute. 
Workmen’s Compensation Law, §§ 23, 
25-a.—Riddle v. General Ice Cream Cor- 
poration, 29 N.Y.8.2d 225, 262 App. 
Div. 353. 

The statute prescribing procedure to 
be followed on application for compen- 
sation made over seven years after in- 
jury and three years after last com- 
pensation payment and providing that 
the provisions of the section should not 
apply to an open case pending before 
the Industrial Board on April 24, 1933, 
was applicable to further consideration 
of claim for compensation, notwith- 
standing that a prior determination re- 
garding such claim was in issue on 
April 24, 1933, through an appeal to 
the Appellate Division pending on such 
date. Workmen’s Compensation Law, 
§ 25-a.—Riddle v. General Ice Cream 
Corporation, 29 N.Y.S.2d 225, 262 App. 
Div. 353. 

Under statute prescribing procedure 
on application for compensation made 
over seven years after injury and three 
years after last compensation payment 
and providing that the provisions of 
the statute should not apply to an open 
case pending before the Industrial 
Board on April 24, 19338, where case 
was open and pending on April 24, 
1933, and was disposed of by an award 


N.J.Mise. 348, . 
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and closing of the case with payment 
of compensation and subsequent appli- 
cation for compensation was made after 
the further elapsing of time, liability 
for subseauent award was not a proper 
charge against the original carrier. 
Workmen’s Compensation Law, § 25-a- 
—Riddle y. General Ice Cream Corpora- 
“ys 29 N.Y.S.2d 225, 262 App.Div. 


Pa. “Compensation” within  provi- 
sion of the Occupational Disease Com- 
pensation Act requiring that compensa- 
tion for diseases developing to point 
of disablement after an exposure of 
five or more years be paid in certain 
proportions by the employer and by 
the Commonwealth out of moneys to 
credit of the Second Injury Reserve Ac- 
count in the State Workmen’s Insur- 
ance Fund, includes compensation for 
medical and hospital services. 77 P.S. 
pee Aa tes ct ed vy. Staller, 21 A.2d 


Pa.Super. ‘Compensation” within 
provision of the Occupational Disease 
Compensation Act requiring that com- 
pensation for diseases developing to 
point of disablement after an exposure 
of five or more years be paid in cer- 
tain proportions by the employer and 
by the Commonwealth out of moneys 
to credit of the Second Injury Reserve 
Account in the State Workmen’s Insur- 
ance Fund, includes compensation for 
medical and hospital services. 77 P.S. 
Pee aie ose v. Staller, 18 A.2d 


§ 1368 

Fla. Where Supreme Court’s man- 
date affirming award of weekly com- 
pensation was filed in office of clerk of 
circuit court and claimants demanded 
payment and employer did not tender 
amount due within 380 days of entry of 
mandate, employer was in ‘default’ 
within statute coneerning collection of 
defaulted payments of compensation, 
and hence a subsequent order directing 
that employer pay past due and fu- 
ture installments in a lump sum was 
authorized. Acts 1935, e. 17481, §§ 20 
(b), 24.—Cohen v. Sloan, 197 So. 342, 
143 Fla. 609. 


§ 1369 

Kan. The Workmen’s Compensation 
Act provides penalties to employer and 
insurer for violation of eertain provi- 
sions of the act, but the state is not a 
guarantor of protection which the act 
contemplates, and if an employer hag 
not taken out compensation insurance 
and if he proves not to be financially 
responsible, the law provides no civil 
recourse to the employee other than his 
right of action against the employer. 
Gen.St.1935, 44-501, 44-532.—Matloek v. 
Hollis, 109 P.2d 119, 153 Kan. 227, 132 
A.L.R, 1316. 

N.J. Where workmen’s compensation 
insurance carrier was not made party 
to employee’s proceeding to recover in- 
creased compensation for total perma- 
nent disability after bankruptcy of cor- 
porate employer, which had paid com- 
pensation previously awarded for par- 
tial disability, question of compensa- 
tion to which employee was entitled 
and when it became due could not be 
determined by court of common pleas 
in subsequent proceeding against insur- 
ance carrier to enforce Compensation 
Bureau’s judgment awarding increased 
compensation, as such questions must 
be determined by bureau in first in- 
stance and such judgment was not val- 
id against carrier. N.J.S.A. 34:15-82 
to 34:15-86.—Belanowitz vy. Travelers 
Ins. Co., 15 A.2d 745, 125 N.J.L, 301, 
affirming 10 A.2d 178, 123 N.J.L. 574, 
one aside 6 A.2d 665, 17 N.J.Misc. 

c § 1371 

Tex.Civ.App. Where employee in suit 
to set aside compensation award named 
as defendant “Southern Underwriters 
Corporation” which 
and distinct party from ‘Southern Un- 
derwriters” which was the insurance 
carrier, court did not acquire jurisdic- 
tion over carrier, and hence employee’s 
dismissal of suit more than 20 days 
after notice of appeal from award of 
the Industrial Accident Board did not 
preclude employee from thereafter de- 


was a  different* 
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manding payment of claim or to de- 
clare the award matured or to prose- 
cute suit to collect it. Vernon’s Ann. 
Civ.St. art. 8307.—Southern Underwrit- 
ers v. Lewis, 150 S.W.2d 162. 

§ 1372 

Or. In action by Industrial Acci- 
dent Commission to recover a sum 
paid by commission on account of em- 
ployee who sustained injuries while 
employed in a hazardous occupation 
prior to giving of notice by employer 
that such occupation was hazardous, 
commission to recover must prove that 
employee was engaged in a hazardous 
occupation, that employee was injured 
while working for such employer, who 
was subject to the act, that employer 
had not given commission notice of his 
engaging in a hazardous occupation 
prior to time of injury, that a claim 
had been duly filed by injured work- 
man and an award thereon made by 
commission, and that the amount which 
the commission seeks to recover has 
been paid to or on account of the 
claimant, as compensation or cost of 
medical care or both. Code Supp.1935, 
§§ 49-1810, 49-1815, 49-1822, 49-1822a. 
—State Industrial Accident Commission 
v. Goode, 106 P.2d 296. 

In action by State Industrial Acci- 
dent Commission to recover from an 
employer sum paid by commission on 
account of injured employee who sus- 
tained injuries while employed by em- 
ployer in a hazardous occupation, and 
prior to giving of notice by employer 
to commission that such occupation 
was hazardous, it was not incumbent 
on commission to establish otherwise 
than by its own records the extent of 
the employee’s injuries, or the amount 
of compensation to which employee was 
entitled.—_State Industrial Accident 
Commission vy. Saale 106 P.2d 296. 

1373 


Tex.Civ.App. Where employee in suit 
to set aside compensation award 
named as defendant “Southern Under- 
writers Corporation” which was a dif- 
ferent and distinct party from “South- 
ern Underwriters” which was the in- 
surance carrier, court did not acquire 
jurisdiction over carrier, and hence 
employee’s dismissal of suit more than 
20 days after notice of appeal from 
award of the Industrial Accident Board 
did not preclude employee from there- 
after demanding payment of claim or 
to declare the award matured or to 
prosecute suit to collect it. Vernon’s 
Ann.Ciy.St. art. 8807.—Southern Under- 
writers v. Lewis. 150 S.W.2d 162. 

§ 1374 


Minn. Where the parties to an award 
of workmen’s compensation procured 
judgment thereon without waiting the 
30 days after default as prescribed by 
statute, there was a ‘‘waiver”’ of the 
statutory conditions with respect to 
time, and there was no lack of jurisdic- 
tion in the district court to render 
judgment on a stipulation for judgment 
on the award. Mason’s Minn.St.1927, § 
4318.—Connors v. United Metal Prod- 
ucts Co., 296 N.W. 21. 

§ 1379 

Ind.App. Where judgment entered 
on an award by Industrial .Board ad- 
judged that a sum in gross be paid 
in specified amounts and on_ given 
dates, under statute providing for in- 
terest on judgment for money, judg- 
ment creditor was entitled to interest 
on each specified amount from the date 
when each such amount was by judg- 
ment made payable until paid. Burns’ 
Ann.St. § 19-2002.—Hatfield v. Higgins, 
31 N.E.2d 650. 

Where judgment entered upon an 
award of the Industrial Board ordered 
the payment of definite amounts at 
fixed times, upon failure to make such 
payments when due, interest on the 
deferred installments might be allowed 
by way of damages for delay.—Hatfield 
vy. Higgins, 31 N.E.2d 650. 

La.App. Where injured employee re- 
eovered compensation for 200 weeks, 
weekly payments should commence as 
of date of injury and legal interest on 
each weekly payment should run from 
date payment was due rather than from 
date of judgment. Act No. 20 of 1914 
as amended.—Brownfield v. Southern 
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Amusement Co., 198 So. 670, annulled 
198 So. 656, 196 La. 73. i 
La.App. An employee, receiving 
wages of $3.30 per day for six-day 
week at time of injury causing 50 per 
cent. impairment of his vision in one 
eye, held entitled to compensation of 
one-half of 65 per cent. of his wages 
for 100 weeks or $6.43% per week, 
with 5 per cent. per annum interest 
on each weekly payment from its ma- 
turity date, less sum previously paid 
him as compensation by,employer, un- 
der Employers’ Liability Act. Act No. 
242 of 1928, p. 358, § 8, subd. 1(d), 


pars. 15, 18—Ferguson v. Kellogg 
Lumber Co., 200 So. 
La.App. Where employee lost six 


teeth and thus suffered a “serious per- 
manent impairment to the use of a 
physical function’ within Compensa- 
tion Law provisions authorizing an 
award not to exceed 65 per cent. of 
wages during 100 weeks, and employer 
during the time of disability paid 
employee’s full salary of $43.97, em- 
ployee was entitled to compensation 
at rate of $5 per week during 100 
weeks from date of injury with legal 
interest on each payment from its 
due date, subject to a credit of amount 
which employer had paid. Act No. 20 
of 1914, § 8, subd. 1(d), par. 16, as 
amended by Act No. 242 of 1928.— 
Goins v. Shreveport Yellow Cabs, 200 
So. 481. 

Pa.Com.Pl1. The compensation claim- 
ant is entitled to interest from July 5, 
1932.—Douglas v. Bowman & Co., 51 
Dauph. 37. 

§ 1380 


Ga.App. Provision of Compensation 
Act relating to assessment of damages 
against an employer in increased com- 
pensation and fees of claimant’s coun- 
sel embodies a ‘penalty,’ and must be 
strictly construed. Code 1933, § 114- 
603.—Dunn y. American Mut. Liability 
ae Co., 138 S.E.2d 902, 64 Ga.App. 

9. 

Provision of Compensation Act re- 
lating to assessment of damages against 
an employer in increased compensa- 
tion and fees of claimant’s counsel does 
not authorize an assessment of dam- 
ages and attorney’s fees on account of 
a refusal or willful neglect to pay com- 
pensation provided for in the act to one 
entitled thereto. Code 1933, § 114-603. 
—Dunn v. American Mut. Liability Ins. 
Co., 138 S.E.2d 902, 64 Ga.App. 509. 


N.Y.App.Div. Where employer did 
nothing to dispose of appeal from In- 
dustrial Board’s award of compensation 
for employee’s death during period of 
over three years after date of Assistant 
Attorney General’s memorandum that 
appeal had been withdrawn, board 
properly held that appeal was with- 
drawn as of such date, and its decision, 
imposing penalty on employer for fail- 
ure to pay amount uwarded within 10 
days thereafter, must be affirmed. 
Workmen’s Compensation Law, § 25.— 
Corcoran vy. American Woodworking 
Machinery Co. (Yates-American Mach. 
Co:), 23 N.Y.S.2d 324. 

Tex.Civ.App. Toexcuse a workmen’s 
compensation insurer for its failure to 
comply with award of the Industrial 
Accident Board on ground of ‘justifia- 


ble cause’, existence of such cause 
must have continued to date injured 
employee filed suit to collect alleged 


matured award. Vernon’s Ann.Civ.St. 
art. 8307, § 5a.—Southern Underwrit- 
ers v. Lewis, 150 S.W.2d 162. 


The testimony of attorney for em- 
ployee, who filed suit to set aside com- 
pensation award against a corpora- 
tion which was a different and dis- 
tinct party from the insurance car- 
rier, that if weekly installments award- 
ed by Industrial Accident Board had 
been tendered he would not have ac- 
cepted them during pendency of suit, 
was sufficient to raise issue of justifia- 
ble cause for carrier’s failure to com- 
ply with award during pendency of the 
suit. Vernon’s Ann.Civ.St. art. 8307. 
—Southern Underwriters v. Lewis, 150 
S.W.2d 162. 

That attorney for employee, who dis- 
missed suit to set aside compensation 
award against a corporation which was 


§ 1393 


a different and distinct party from the 
insurance carrier, did not notify car- 
rier of dismissal, did not raise issue of 
justifiable cause for carrier’s refusal to 
comply with award subsequent to dis- 
missal, where there was no agreement 
requiring attorney to notify carrier, at- 
torneys for carrier defended the dis- 
missed suit, and carrier’s refusal] to 
comply with award after dismissal was 
based solely on the dismissal. Ver- 
non’s Ann.Civ.St. art. 8307.—Southern 
Underwriters v. ays 150 S.W.2d 162. 


§ 

Ga.App. Where physician for em- 
ployer and insurance carrier made two 
examinations of compensation claim- 
ant, one just before hearing on applica- 
tion for review on ground of change in 
condition, director’s refusal to appoint 
disinterested physician to examine 
claimant was not an abuse of discre- 
tion, though claimant was unable be- 
cause of poverty to secure physician 
for himself and there was positive tes- 
timony that his condition was worse. 
Code 1933, § 114-713.—Ingram v. Liber- 
ty Mut. Ins. Co., 10 S.E.2d 99, 62 Ga. 
App. 789. 

Pa.Com.Pl. The Workmen’s Compen- 
sation Board or referee designated by 
the board may, at any time, modify, 
reinstate, suspend, or terminate an 
original or supplemental agreement or 
an award, upon petition filed by either 
party with such board, upon proof that 
the disability of an injured employee 
has increased, decreased, recurred or 
has temporarily or finally ceased.— 
Swartz v. Mitchell, 23 Erie 120. 

§ 1383 - 

S.D. A compensation award based 
either on an adjudication or an agree- 
ment which has been satisfied by pay- 
ment cannot be reopened and reviewed 
because of change of condition. SDC 
64.0609.—Chittenden vy. Jarvis, 297 N. 


W. 787 
§ 1387 

Ga. After expiration of time for ap- 
peal, employee cannot apply for review 
of award denying compensation, on 
ground of change in condition, though 
denial of compensation was solely on 
ground that disability existed for less 
than seven days, since new award al- 
lowing compensation could not be con- 
sidered as an “increase’’ of compensa- 
tion previously awarded within terms 
of statute describing what can be done 
on review for change of condition, Code 


1933, §§ 114-401, 114-501, 114-709.— 
New Amsterdam Casualty Co. v. Me- 
Farley, 12. S.H.2d 355, 191 Ga, 334; 


reversing 10 8.H.2d 249, 63 Ga.App. 122, 
mandate conformed to 13 S.H.2d 588. 
Ga.App. A decision of the Indus- 
trial Board denying compensation on 
ground that claimant who sustained 
accidental injury arising out of and in 
course of employment was not suffer- 
ing from disability and had not sus- 
tained specifie injury and was only in- 
capacitated four or five days on ac- 
count of injury was an ‘award’ which 
was reviewable by the board at the in- 
stance of the claimant, where there was 
a subsequent change in condition of the 
claimant resulting from the original 
injury., ‘Code 19335- §) L£L4-709 sas 
amended by Laws 1937, p. 534.—New 
Amsterdam Casualty Co. v. McFarley, 
10 S.H.2d 249, reversed 12 S.H.2d 355. 


§ 13 

Kan. The Workmen’s Compensation 
Commission may review an award pre- 
viously made before but not after final 
payment thereof, as against contention 
that, if petition for review and modifi- 
eation is filed with commission before 
final payment, hearing may be had on 
petition after final payment. Gen.St. 
1935, 44-528.—Bailey v. Skelly Oil Co., 
110 P.2d 746, 153 Kant 373. 

Mich. The Department of Labor and 
Industry, so long as compensation case 
is pending before it, has power to so 
limit payments by its orders, that the 


statutory sum, and no more and no 
less, shall be paid and received, and 
to make an order which will bring 


about so far as possible such result.— 
Szezucki v. Cadillac Motor Car Co., 293 
N.W. 645, 294 Mich. 271. 


Okl., Where the State Industrial 


§ 1396 


Commission is without jurisdiction to 
enter an original compensation award, 
it is likewise without jurisdiction to 
reopen a cause and to grant an addi- 
tional award.—City of Tulsa_v. State 
Industrial Commission, 113 P.2d 987. 


§ 1396 

Cal.App. Where Industrial Accident 
Commission’s referee, hearing injured 
employee’s petition for award of com- 
pensation in addition to amount previ- 
ously awarded him by another such 
referee for permanent disability, set 
aside such referee’s findings and award 
and made new fact findings and award 
without examining transcript of rec- 
ord containing evidence considered by 
him, award of additional compensa- 
tion exceeded commission’s power and 
should be annulled.—Bethlehem Steel 
Co. v. Industrial Accident Commission, 
108 P.2d 698. f 

Ill. Even if whole evidence in pro- 
ceeding to review compensation agree- 
ment or award on ground of change 
in disability should show that original 
award was wrong, original award can- 
not be reviewed or set aside. Smith- 
Hurd Stats. c. 48, § 156(h).—De Bartolo 
vy. Industrial Commission, 30 N.H.2d 
677, 375 Il. 103. 

In proceeding to review compensation 
award granted on ground of change of 
disability, court could not review find- 
ing on original hearing that injury did 
not cause permanent disability, but 
could only inquire concerning recur- 
rence or increase of disability since 
first decision. Smith-Hurd Stats. c. 48, 
§ 156(h).—De Bartolo v. Industrial 
Commission, 30 N.H.2d 677, 875 Ill. 
HOS. 

Mich. An employee, who was award- 
ed compensation for partial disability 
and was subsequently adjudged total- 
ly disabled, could not be denied com- 
pensation for total disability on 
ground that he was in fact totally 
disabled when partial disability award 
was made, since such award was “res 
judicata” ag of the time it was made, 
and commission could not subsequently 
review or impeach it by holding that 
at time of partial disability award em- 
ployee was in fact totally disabled.— 
Schinderle v. Ford Motor Co., 293 N. 
W. 713, 294 Mich. 449. 


Mich. A finding by the department 
of labor and industry of partial dis- 
ability at a previous hearing cannot 
stop a future finding of total disabili- 
ty, since an employee’s physical condi- 
tion is subject to change.—Zelinckas v. 


Ford Motor Co., 293 N.W. 732, 294 
Mich, 494. 
Mich. In compensation cases an un- 


appealed finding of physical condition 
while conclusive on the parties up to 
the date of such award is not “res 
judicata” with regard to subsequent 
proceedings on a further application. 
.—Murray v. Ford Motor Co., 296 N.W. 
284, 296 Mich. 348. 

A prior compensation award for 
partial disability did not prevent 
claimant from proving upon a_sub- 
sequent showing that the partial dis- 
ability had increased and did not pre- 
clude an award increasing compensa- 
tion for the increased disability.—Mur- 
ray v. Ford Motor Co., 296 N.W. 284. 
296 Mich, 348. 

Mich. A workmen’s compensation 
award from which no appeal is taken 
is “res judicata’ as to all essentials 
leading up to the award but upon a 
showing by either party of a change in 
physical condition of employee, case 
May be reopened and award increased 
or decreased as the facts warrant, not 
exceeding the limit fixed by statute. 
Comp.Laws 1929, §§ 8444, 8453.—Led- 
ward v. Public Welfare Board of Flint, 
299 N.W. 104, 298 Mich. 361. 

N.J.Sup. A judgment determining 
percentage of compensation claimant’s 
permanent impairment was “res judi- 
cata’ on issue of extent of disability 
at time of hearing and question on 
petition by compensation claimant for 
allowance for increased disability was 
what had been the increase in the im- 
pairment since the Jast adjudication. 
—Licker y. J. G. Martin Box Co., 21 
A.2d 595, 127 N.J.L. 136. 
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Ohio App. Where employee’s claim 
for compensation was denied and 
cause was tried in Common Pleas 
Court and judgment was rendered in 
employee’s favor and compensation 
was fixed at designated rate, employee 
could not thereafter file application 
for additional compensation for same 
injury, and on denial of such applica- 
tion could not file action in Common 
Pleas Court for further compensation 
for same injury. Gen.Code, §§ 1465- 
86, 1465-90.—Meininger v. Industrial 
Commission, 32 N.H.2d 438. 

Okl. Award for permanent partial 
disability for injury to compensation 
claimant’s right wrist was ‘‘res judica- 
ta” as to the entire arm, since nowhere 
in the Compensation Act is there any 
provision for the making of a fraction- 
al award. 85 Okl.St.Ann. § 22, subd. 
3.—Behling v. Fox Rig & Lumber Co., 
105 P.2d 532. 


Pa.Super. Unappealed from compen- 
sation award establishing employer’s 
responsibility for claimant’s total dis- 
ability as result of neurosis was “res 
judicata’ on issue of causal connec- 
tion between accidental injury and 
claimant’s total disability, upon sub- 
sequent application for reinstatement 
of the award on alleged ground of re- 
currence of the same disability which 
had developed into dementia precox. 
77 P.S. § 1 et seq., and §§ 772, 871.— 


re vy. Hub Knitting Co., 16 A.2d 
138. 
Pa.Super. All disability resulting 


from or related to permanent injury 
Was compensated by payments during 
statutory period applicable to perma- 
nent injuries, including all incapacity 
to labor that might be connected there- 
with, whether total, partial, or no in- 
capacity at all. 77 P.S. §§ 512, 513.— 
Michetti vy. State Workmen’s Ins, Fund, 
1? A.2d 712, 143 Pa.Super. 458. 

Where appeal was not taken from 
referee’s order in favor of claim for 
compensation for additional loss, but 
suspending compensation until claim- 
ant should prove loss of earning power, 
employer could not subsequently say, 
in proceeding for modification of order, 
that such order was of no force because 
not supported by specific findings of 
fact, and reviewing court would assume 
that findings upon which order was 
based were established by competent 
evidence. 77 P.S. §§ 512, 513.—Michetti 
y. State Workmen’s Ins. Fund, 17 A.2d 
712, 143 Pa.Super. 458. 


The legal effect of order suspending 
compensation “until such time as the 
claimant proves a loss of earning pow- 
er” was a finding that employer was 
liable for compensation for partial dis- 
ability, in an amount to be ascertained 
at some future time. 77 P.S. §§ 512, 
513.—Michetti v. State Workmen’s Ins. 
Fund, 17 A.2d 712, 143 Pa.Super. 458. 


Pa.Com.Pl. A compensation referee 
found that claimant who had a pre- 
existing hernia suffered an accident in 
the course of his employment on Feb- 
ruary 1, 1938, which aggravated it, 
causing it to descend and causing total 
disability, which was followed by an 
operation performed by defendant’s 
surgeon, and awarded compensation 
for total disability to July 2, 1938, a 
period of three and one-half months, 
being ‘‘a reasonable period to allow him 
to return to work.” The referee did not 
find that claimant had ‘fully recovered 
from his injury. A final receipt was 
filed. Thereafter claimant petitioned 
to reinstate the award asserting that 
there had been a recurrence of the in- 
jury. Defendant anwered, denying any 
recurrence. Defendant also asserted 
that the earlier adjudication in which 
defendant claimed that the disability 
was due to the operation and not to 
the aggravated injury was res ad- 
judicata. Held: that the referce’s 
award, unappealed from, established a 
causal connection between the injury 
and the disability resulting from the 
hernia, and that the only question 
which defendant could raise under its 
answer to the petition to reinstate com- 
pensation, was thus ruled against it.— 
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Huha y. H. C. Frick Coke Co., 4 Fay. 
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Where neither party appeals from an 
award of compensation for total dis- 
ability for a specified period, it becomes 
a final adjudication that there was a 
causal .connection between. the acci- 
dental injury and the disability —Huha 
v. H. C. Frick Coke Co., 4 Fay.L.J. 171. 

Where on a petition for reinstatement 
defendant simply denies a recurrence of 
the injury, it cannot again litigate a 
causal connection between the injury 
and disability—Huha v. H. C. Frick. 
Coke Co., 4 Fay.L.J, 171. é 

Wash. Where, on claimant’s appli- 
eation for rehearing, department re- 
versed supervisor’s order closing claim 
with award for permanent partial dis- 
ability, and directed supervisor to re- 
open matter as of date of order pur- 
porting to close claim, and claimant 
was restored to temporary total dis- 
ability classification, and thereafter he 
had foot amputated which resulted in 
permanent disability on basis of which 
he was awarded a pension, closing or- 
der never became final, and claimant 
was not entitled to payment of the 
amount awarded by the supervisor for 
permanent partial disability in addi- 
tion to pension on ground that closing 
order became final on failure to appeal 
and that injury having resulted in total 
disability after closing order claimant 
was entitled to award for permanent 
total disability without deduction for 
previous award for permanent partial 
disability. Rem.Rev.Stat. § 7679(g, h). 
—State ex rel. Stone v. Olinger, 108 P. 


2d 630. 
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N.J.Dept.Labor. Where a compen- 
sation claimant is dissatisfied with 
amount of award obtained at original 
trial before bureau, proper procedure 
is by appeal and not by application 
for increased compensation by reason 
of increased disability. N.J.S.A. 34:- 
15-1 et seq.—Bleeker v. Kuyper, 17 
A.2d 787, 19 N.J.Mise. 112. : 


N.J.Dept.Laber. Where employee, 
having been paid compensation for 
400 weeks in accordance with award 
for permanent disability, submitted 
himself to Rehabilitation Commission 
for examination and for such _ re- 
habilitation as commission might or- 
der, and commission certified that em- 
ployee was totally and permanently 
disabled, and it appeared that by rea- 
son of employee’s total and permanent 
disability it was impossible for him to 
obtain any earnings, employee was 
entitled to receive further weekly pay- 
ments of compensation as provided in 
Workmen’s Compensation Act. N.J.S. 
A. 34:15-12, subd. b.—Verderosa v. 
Colonial Life Ins. Co., 18 A.2d 59, 19 
N.J.Mise. 135. 

Pa.Super. Disregard of the work- 
men’s compensation board’s order, by 
an injured employee receiving compen- 
sation, to submit to examination, with- 
out reasonable cause or excuse, operates 
to deprive him of his right to compen- 
SAblONs eee: 651.—Rennard v. 
Rouseville Cooperage Co., 15 A.2d 48. 
141 Pa.Super. 286. 


On refusal by employee, who was 
receiving compensation, to submit to 
medical examination at request of his 
employer, employer had the opportunity 
to present its petition to the workmen’s 
compensation board to compel employee 
to submit to an examination, and the 
board could, in event of employee’s 
refusal, have ordered suspension of 
compensation. 77 P.S. § 651.—Rennard 
v. Rouseville Cooperage Co., 15 A.2d 
48, 141 Pa.Super. 286. 
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Colo. Under provisions of Compen- 
sation Act, at any time during period 
for which compensation for permanent 
partial disability has been awarded, 
the commission, upon petition of the 
party in interest, is required to reopen 
a case on showing that disability of an 
injured employee has undergone a 
change in extent or degree since entry 
of the award and if disability of an 
employee has changed commission may 
modify its award. °35 C.S.A, @, 97, § 


— 


- ous conclusion. 
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357.—Byouk y, Industrial Commission 
of Colorado, 105 P.2d 1087. 

Fla. The burden rests on employer 
and insurance carrier appealing from 
order of circuit court affirming award 
in favor of compensation claimant by 
Industrial Commission, to show clearly 
that circuit court arrived at an errone- 
; Acts 1935, ce. 17481.— 
City of Lakeland v. Burton, 2 So.2d 731. 

Ga.App. Only where there has been 
a change in claimant’s condition since 
the original award may the Industrial 
Board, on review, alter the original 
award, increasing the compensation or 
granting additional compensation. Code 
1933, § 114-709, as amended by Laws 
1937, pp. 233, 534.—Ingram v. Liberty 
Pint. Ins. Co., 10 8.H.2d 99, 62 Ga.App. 
4 . 

Ga.App. A “change in condition” au- 
thorizing alteration of original award 
exists where maximum improvement 
has not been reached and subsequent 
developments show additional impair- 
ment, and does not exist where claim- 
ant’s condition is the same as at time of 
initial hearing. Code 1933, § 114-709, 
as amended by Laws 1937, pp. 233, 
534.—Ingram y. Liberty Mut. Ins. Co., 
10 S.H.2d 99, 62 Ga.App. 789. 

Ga.App. Under statute authorizing 
the Industrial Board within two 7 ars 
from date that board is notified of 
the final payment of claim to revcw 
an award of compensation, board is 
vested with continuing jurisdiction to 
alter its findings, orders or awards as 
to particular claimant for compensa- 
tion and to diminish, terminate or re- 
instate the payments of compensation 
to such claimant on a change in con- 
dition which is a “condition precedent” 
to the power of the board to review 
any such previous findings or award. 
Code 1933, § 114-709, as amended by 
Laws 1937, p. 534.—New Amsterdam 
Casualty Co. v. Mc Farley, 10 S.E.2d 
249, reversed 12 S.H.2d 355. 

Ga.App. Under statute authorizing 
Industrial Board to review compensa- 
tion award on ground of “change in 
condition”, quoted words mean a 
change in the physical condition of the 
claimant as the result of and due to the 
original injury or accident occurring 
after the award of the board which is 
sought to be reviewed, altered or modi- 
fied. Code 1933, § 114-709, as amended 
by Laws 1937, p. 534.—New Amsterdam 
Casualty Co. v. McFarley, 10 S.E.2d 
249, reversed 12 S.H.2d 355. 

Ga.App. The Industrial Board is not 
authorized to award compensation after 
there has been an award denying com- 
pensation for the same injury, unless 
there has been an actual change in the 
condition of the employee since the 
previous award. Code 1933, § 114-709. 
—American Mut. Liability Ins. Co. v. 
Jenkins, 12 $.H.2d 80, 63 Ga.App. 777. 

Idaho. The burden of proof rests on 
party who seeks an order by Industrial 
Accident Board declaring a change in 
condition arising from an injury sus- 
tained by claimant, and where there is 
no change in condition board cannot 
rehear case on its merits and deter- 
mine under the evidence that claimant 
was totally disabled and had been since 
his injury and make an award increas- 
ing his weekly compensation. Code 
1932, § 43-1407.—Fackenthall v. Eggers 
Pole & Supply Co., 108 P.2d 300. 


Mich. A workmen’s compensation 
award from which no appeal is taken 
is “res judicata” as to all essentials 
leading up to the award but upon a 
showing by either party of a change in 
physical condition of employee, case 
may be reopened and award increased 
or decreased as the facts warrant, not 
exceeding the limit fixed by statute. 
Comp.Laws 1929, §§ 8444, 8453.—Led- 
ward v. Public Welfare Board of Flint, 
299 N.W. 104, 298 Mich. 351. 

Oki, Where an award has been en- 
tered for temporary total disability, 
there is no need to establish a change 
in condition in order to reopen the 
matter; but, where there has been an 
adjudication of permanent partial dis- 
ability, a showing of change in condi- 
tion # necessary.—Behling v. Fox Rig 
& Lumber Co., 105 P.2d 532. 
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Okl. Evidence that there occurred no 
substantial change in employee’s physi- 
cal condition and ability to perform 
work since the last prior award of the 
industrial commission warranted com- 
mission’s denial of additional compen- 
sation. 85 Okl.St.Ann. § 1 et seq.— 
Osborne y. State Industrial Commis- 
sion, 112 P.2d 384. 

Pa.Com.Pl. When the defendant in 
a Workmen’s Compensation proceed- 
ing petitions to modify an agreement 
on the grounds that the disability has 
decreased, it must restrict its proof 
to facts showing that subsequent to the 
former proceeding, the disability re- 
duced, and the principle of res adjudi- 
cata has no application—Swartz v. 
Mitchell, 23 Erie 120. 

S.D. Under provisions of the com- 
pensation law authorizing industrial 
commissioner to review case on finding 
of change of condition, commissioner 
has no jurisdiction to reopen and re- 
view award on the same or substan- 
tially the same facts as those appear- 
ing on original hearing or to correct 
errors made in fixing amount of orig- 
inal award, but modification is depend- 
ent on change in employee’s condition 
since last award. SDC 64.0609.—Chit- 
tenden v. Jarvis, 297 N.W. 787. 
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Okl. Where, in compensation pro- 
ceeding involving injuries to claimant’s 
arm and further disfigurement, the 
State Industrial Commission award- 
ed compensation for injury to arm, but 
had no hearing and made no finding as 
to disfigurement, commission could 
thereafter consider and determine what 
compensation, if any, should be award- 
ed for injury not treated in the previ- 
ous order.—Behling v. Fox Rig 
Lumber Co., 105 P.2d 532. 

Okl. Where employee fell from boil- 
er in 1922 and filed claim and notice of 
injury in 1922 specifying as only in- 
jury that to his wrist, such claim was 
insufficient to confer jurisdiction upon 
Industrial Commission to make award 
to claimant upon motion filed in 1938 
for injuries to employee’s head and 
spine of which he was cognizant at all 
times after, accident occurred but of 
which he gave no notice to employer 
and for which he did not claim com- 
pensation prior to filing of motion to 
reopen case in 1935, and claim was 
barred by statute of limitations. 85 
Okl1.St.Ann, § 43.—Finance Oil Co. v. 
James, 109 P.2d 818. 

Where claimant, at time award is 
made for accidental injuries, knows of 
injuries other than those for which he 
is being compensated, and exercises his 
judgment as to seriousness of such 
other injuries and neglects to give no- 
tice to employer within one year after 
original accident, such claimant should 
not thereafter be permitted to recover 
for such undisclosed injuries. 85 Okl. 
St.Ann. § 43.—Finance Oi] Co. v. James, 
109 P.2d 818. 

Okl. Where State Industrial Com- 
mission awarded compensation to 
claimant for injury to his arm, but 
failed either to deny or to award com- 
pensation for injured shoulder, it 
would be presumed that the Commis- 
sion did not consider the injured shoul- 
der, and Commission could thereafter 
award compensation for the injured 
shoulder without any showing that 
claimant sustained a change in condi- 
tion. 85 Okl.St.Ann. § 22, subd. 3.— 
Dierks Lumber & Coal Co. v. Hagan, 
114 P.2d 919. 
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N.Y.App.Div. Under statutes limiting 
compensation for temporary total dis- 
ability to $5,000 and compensation for 
temporary partial disability to $4,000, 
and authorizing reclassification of dis- 
ability on proof of change of condition, 
where claimant received $4,070 for tem- 
porary total disability after which he 
was reclassified and received $1,855 for 
temporary partial disability, claimant 
was entitled to additional compensation 
for temporary partial disability, not- 
withstanding that total award for tem- 
porary total disability and temporary 
partial disability exceeded $5,000, since 
provisions for temporary total and tem- 


§ 1406 


porary partial disability apply to con- 
secutive and not concurrent conditions. 
Workmen’s Compensation Law, § 15, 
subds. 2, 5, 6-a.—Laser v. Gilmore Cafe- 
teria, 28 N.Y.S.2d 180, 261 App.Div. 
737, appeal denied 29 N.Y.S.2d 911, 262 
App.Div. 922. 

Oki. An injured employee, seeking 
an award for permanent partial disabil- 
ity after an award for temporary total 
or temporary partial disability, does 
not have to show a change in condition 
to be entitled to the award for perma- 
nent disability; the sole question being 
whether there is a permanent disability 
and whether it is a result of the prior 
accidental injury.—Fournier Stucco & 
Plastering Co. v. Greer, 104 P.2d 4238. 


Okl. If there is competent evidence 
reasonably tending to support a find- 
ing that there has been a change in 
physical condition from and after date 
of prior award, and change in condition 
results in permanent disability and 
such condition is result of original in- 
jury, it is not necessary to show a de- 
crease in earning capacity if the evi- 
dence reasonably supports a finding 
that employee is permanently and total- 
ly disabled and unable to earn wages. 
85 Okl.St.Ann, § 22, subd. 1.—Warden- 
Pullen Coal Co. v. Cain, 109 P.2d 487. 

Pa.Super. Disability which is sepa- 
rate, apart and distinct from that in- 
cident to a permanent injury of a par- 
ticular class may warrant compensation 


for additional partial disability. 77 
P.S. §§ 512, 513.—Michetti v. State 
Workmen’s Ins, Fund, 17 A.2d 712, 
143 Pa.Super. 458. 

§ 1405 
N.J.Dept.Labor. In determining 


whether there had been an increase in 
claimant’s disability since prior award 
of compensation for partial permanent 
total disability, claimant’s external 
physical appearance and demeanor was 
not absolute test of existing disability 
but was considered in arriving at a 
determination of his disability particu- 
larly in light of undoubted inability 
to sell his labor in open market by 
reason of repelling external demeanor, 
appearance and conduct. N.J.S.A. 34:- 
15-1 et seq.—Candito v. Fairmont Con- 
struction & Nicholson Engineering Co., 
21 A.2d 622, 19 N.J.Mise. 503. 


Okl. Where proof shows that there 
has been a physical change for the 
worse in the condition of injured em- 
ployee due to the original injury and 
that such change has occurred since 
the last prior order of the State Indus- 
trial Commission, the commission may 
make an additional award.—Standish 
be Line Co. vy. Kirkland, 107 P.2d 

Wash. There can be no award for 
“aggravation” of a permanent partial 
disability unless it appears that the 
condition of the injured workman has 
previously been determined to have 
reached a fixed state, that a rate of 
compensation was established for such 
disability, that the claim was closed 
on that basis, and that an increase of 
disability has been found to have oc- 
curred after the date of such closing. 
Rem.Rey.Stat. § 7679(h).—State ex rel. 
Stone vy. Olinger, 108 P.2d 630. 
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Mich. The Department of Labor and 
Industry had no right to order work- 
men’s compensation payments stopped 
if the claimant had not at the time 
fully recovered from his compensable 
injuries.—Szezucki v. Cadillac Motor 
Car Co., 293 N.W. 645, 294 Mich. 271. 

Pa.Super. A claimant, who, having 
accidentally suffered a fracture of the 
first lumbar vertebra while in the em- 
ploy of a coal company, subsequently 
was elected justice of the peace, per- 
sonally performed the duties of such 
office, and earned the fees thereof, was 
not “totally disabled” and was not en- 
titled to further payment under agree- 
ment with employer providing for pay- 
ment of compensation for total disabil- 
ity, where claimant had already re- 
ceived such payments for more than 
the maximum period provided for pay- 
ment of compensation for permanent 


partial disability—Harley v. Philadel-: 
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phia & Reading Coal & Iron Co., 19 A, 
2d 615, 144 BRS 301. 


"7 
Mich. Where there was testimony 
to support findings of Department of 
Labor and Industry that compensa- 
tion claimant, subsequent to an order 
stopping compensation because of 
claimant’s recovery, had by his work 
record established an earning capacity 
in the general field of labor, equal to 
his earning capacity before his injury, 
claimant who subsequently brought 
proceedings to re-establish compensa- 
tion, and whose injuries were deter- 
mined by the Department of Labor and 
Industry to have persisted since the 
accident was not entitled to further 
compensation, Comp.Laws 1929, § 
8451.—Szcezucki v. Cadillac Motor Car 
Co., 293 N.W. 645, 294 Mich, 271. 
§ 1415 ; 
D.C.N.J. While an employee’s peti- 
tion filed with New Jersey Workmen’s 
Compensation Bureau for compensation 
for augmented disability was of neces- 
sity predicated on original judgment in 
compensation proceedings, such petition 
initiated what was essentially a new 
proceeding based on a new factual situ- 
ation. N.J.S.A. 34:15-1 et seq.—Hard- 
ware Mut. Casualty Co. vy. Lieberman, 
39 F.Supp. 243. 
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Ga.App. Where award after full 
hearing denying compensation was un- 
appealed from, Industrial Commission 
could not entertain another application 
for compensation for same _ injury, 
based on change in condition filed after 
time for appeal.—Perry v. American 
Mut. Liability Ins. Co., 15 S.E.2d 471. 

Okl. The time in which the state in- 
dustrial commission is authorized to 
enter an award for permanent disability 
after an award for temporary total 
disability has been made, when the 
evidence at a subsequent proceeding 
authorizes it to enter such an award, 
is unlimited.—Fournier Stucco & Plas- 
tering Co. v. Greer, 104 P.2d 423. 

Okl. The State Industrial Commis- 
sion has no jurisdiction to reopen a 
compensation proceeding on change of 
condition, where application is filed 
subsequent to time for which condi- 
tion, as changed, would have been com- 
pensable if it had existed when orig- 
inal award was made.—Behling v. Fox 
Rig & Lumber Co., 105 P.2d 532, 

Oki. Where employee fell from boil- 
er in 1922 and filed claim and notice 
of injury in 1922 specifying as only 
injury that to his wrist, such claim was 
insufficient to confer jurisdiction upon 
Industrial Commission to make award 
to claimant upon motion filed in 1938 
for injuries to employee’s head and 
spine of which he was cognizant at all 
times after accident occurred but of 
which he gave no notice to employer 
‘and for which he did not claim com- 
pensation prior to filing of motion to 
reopen case in 1935, and claim was 
barred by statute of limitations. 85 


Okl.St.Ann, § 43.—Finance Oil Co. v. 
James, 109 P.2d 818. 
Pa.Super. Where, at date claimant’s 


petition for additional award for par- 
tial disability was filed, statute which 
omitted provision to effect that award 
made for a definite period may be re- 
viewed only during the time such an 
award has to run was in effect, and the 
petition was filed within one year aft- 
er payment of judgment awarding com- 
pensation, the Workmen’s Compensa- 
tion Board had jurisdiction to dispose 
of the petition for additional compen- 
sation on its merits. 77 P.S. §§ 771, 
772.—Bordick v. John Conlon Coal Co., 
19 A.2d 536, 144 Pa.Super. 522. 
Where by final judgment of October 
24, 1938, employee had been awarded 
compensation for permanent injuries 
accidentally sustained in September, 
1935, consisting of loss of right index 
finger, permanent loss of use of right 
thumb, and serious and permanent dis- 
figurement of face, the judgment could 
not, on petition filed February 10, 1939, 
for an additional award, be opened to 
include therein any additional perma- 
nent injuries. 77 P.S. § 512.—Bordick 
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vy. John Conlon Coal Co., 19 A.2d 536. 
144 Pa.Super. 522. a 
Wash. Under statute providing for 
reopening of claim in case of aggrava- 
tion, diminution or termination of 
disability, by director of labor and 
industries ‘upon the application of the 
beneficiary made within three years 
after the establishment or termina- 
tion of such compensation or upon 
his own motion”, the limitation of 
time in the statute has reference sole- 
ly to the application of the beneficiary, 
and claim may be reopened upon mo- 


tion of director of labor and_in- 
dustries, notwithstanding more than 
three years have elapsed since the 


establishment or termination of com- 
pensation. Rem.Rev.Stat. § 7679(h).— 
Smith v. Department of Labor and In- 
dustries, 113 P.2d 57. 

W.Va. Under statute providing for 
readjustment of compensation claim, 
claimant seekin readjustment must 
file application in writing during the 
statutory period or make an affirmative 
showing that following the oral re- 
quest and within the period the com- 
missioner pursued such a course of con- 
duct that he is estopped to deny that a 
proper application had in fact been 
filed. Code 1931, § 23-4-16, as amend- 
ed) by Acts. 1935, 7e.07Ss art. 4; §916-— 
Robinson v. State Compensation Com’r, 
ti WS ORPXc | Sala lily 

Where claimant failed to file applica- 
tion for readjustment of compensation 
claim within one year period pre- 
scribed by statute, compensation com- 
missioner’s letter to the effect that 
claimant had been amply compensated 
for loss of eye and that defect of vi- 
sion of other eye was in no way con- 
nected with the injury did not indi- 
cate such a course of conduct as to 
“estop’”’ the commissioner from denying 
that a proper claim had in fact been 
filed. Code 1931, § 23-4-16, as amend- 
ed by Acts 1935, ec. 78, art. 4, § 16.— 
Robinson v. State Compensation Com’r, 
11 S.B.2d 111. 


§ 1418 
Pa.Super. Where employer, on refu- 
sal of employee, who was receiving 


compensation, to submit to medical ex- 
amination, failed to petition the work- 
men’s compensation board to make an 
order directing employee to submit to 
medical examination, referee did not 
abuse his discretion in refusing motion 
to suspend compensation payments for 
the reason that employee refused to 
submit to examination requested by 
employer. 77 P.S. § 651.—Rennard v. 
Rouseville Cooperage Co., 15 A.2d 48, 
141 Pa.Super. 286. 


§ 1419 

Ind.App. Where employee after in- 
stituting proceeding for review of 
claim on account of changed condition 
died from causes other than injury on 
which compensation claim was based, 
permitting employee’s widow and sole 
dependent to be substituted as the 
“real party in interest” for the prose- 
cution of the employee’s claim was not 
error. Burns’ Ann.St.1940, vol. 8, 
40-1401.—Weber Milk Co. v. Dunn, 29 
N.H.2d 797. 

N.J. A workmen’s compensation in- 
surance carrier had right to be made 
party to, and given hearing on any 
questions affecting its liability that it 
chose to raise in, employee’s proceed- 
ing to recover increased compensation 
for total permanent disability after 
bankruptcy of corporate employer, 
which paid amount previously awarded 
by Workmen’s Compensation Bureau 
for partial disability. N.J.S.A. 34:15- 
82 to 34:15-86.—Belanowitz v. Travel- 
ers) Ins.(Co., 15 Ald W455. 125) Ne deka 
301, affirming 10 A.2d 178, 123 N.J.L. 
574, setting aside 6 A.2d 665, 17 NJ. 
Mise. 151, 

1420 


Or. A letter from compensation 
claimant’s attorney to Industrial Acci- 


dent Commission, inquiring whether 
claim had been filed, and requesting 
commission to send proper form in 


case claim had not been filed, so that 
attorney could file claim immediately, 
did not constitute an ‘‘anplication’” for 
additional compensation on account of 
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aggravation of disability, especially in 
view of statutory requirement that 
such an application set forth facts to 
show an aggravation of disability and 
degree thereof, and hence the commis- 
sion in denying additional compensa- 
tion acted on its own motion, and the 
commission’s order was not appealable. 
Code Supp.1935, § 49-1836.—Jacoby Vv. 
State Industrial Accident Commission, 
106 P.2d 294, 
§ 1423 


Cal.App. In workmen’s compensa- 


.tion case, the burden of proving the 


termination of liability upon the part 
of employer’s insurance carrier rests 
upon the carrier.—Brown y. Industrial 
Accident Commission of California, 111 
Pd ook, 

Idaho. The burden of proof rests on 
party who seeks an order by Indus- 
trial Accident Board declaring a change 
in condition arising from an injury 
sustained by claimant, and where there 
is no change in condition board cannot 
rehear case on its merits and -deter- 
mine under the evidence that claimant 
was totally disabled and had been 
since his injury and make an award 
increasing his weekly compensation. 
Code 1932, § 43-1407.—Fackenthall y. 
Hesers Pole & Supply Co., 108 P.2d 


Burden of proof was on claimant in 
claimant’s proceeding for modification 
of compensation award on ground of 
alleged change in claimant’s physical 
condition. Code 1932, § 43-1407.— 
Fackenthall v. Eggers Pole & Supply 
Co., 108 P.2d 30v. 

Idaho. The burden of proof is on the 
party moving for a change or modifica- 
tion of a compensation award.—Skelly 
v. Sunshine Mining Co., 109 P.2d 622. 

N.J.Sup. On a petition to establish 
and obtain amended compensation al- 
lowance for an increase or decrease in 
disability, the burden is on him who 
asserts the change. N.J.S.A. 34:15-1 
et seq.—Rotino v. J. P. Scanlon, Inc, 
15 A.2d 336; Rotino v. J. P. Scanlon, 
Inec., 15 A.2d 762, 125 N.J.L. 227. 

N.J.Dept.Labor. On a petition to es- 
tablish and obtain amended compensa- 
tion allowance for an increase or de- 
crease in disability, burden is on him 
who asserts the change, and testimony 
of increase or of decrease must be 
predicated upon condition and causes 
determined at original hearing.—Kers- 
ner vy. New Jersey Good Humor Ice 
oa Co., 16 A.2d 453, 18 N.J.Misc. 
N.J.Dept.Labor. In proceeding for 
increase of compensation award on 
ground of increased disability, burden 
was on claimant to prove an increase’ 
in disability. N.J.S.A. 34:15-27.—Lie- 
berman v. Warman, 20 A.2d 604, 19 N. 
J.Mise. 417. 

In proceeding for increase of com- 
pensation award on ground of in- 
creased disability, burden was on the 
employer to show that the increased 
disability arose from causes other than 
those alleged by the claimant, N.J. 
S.A. 34:15-27.—Lieberman v. Warman, 
20 A.2d 604, 19 N.J.Mise. 417. 

Okl. On motion to reopen compen- 
sation proceeding on ground of change 
of condition, claimant has burden to 
prove change of condition, that change 
was the result of the original compen- 
sable injury, and that the change in 
physical condition resulted in addition- 
al physical disability. 85 Okl.St.Ann. 
§ 1 et seq.—Osborne v. State Industrial 
Commission, 112 P.2d 384. 

Pa.Com.Pl. It is incumbent upon the 
defendant, when claiming a reduction 
from a claim for total disability to a 
claim for partial disability, to show 
that the claimant is able to secure 
suitable employment, and work at some 
occupation.—Kutney y. William Penn 
Colliery Co., 8 Sch.Reg. 84, 

§ 1425 

Ga.App. In determining whether 
there had been a change in claimant's 
physical condition, as ground for re- 
view of original award, director of In- 
dustrial Board could consider claim- 
ant’s physical appearance and could 
consider testimony of claimant and his 
mother that claimant’s condition was 
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worse, but was not bound thereby in 
view of physician’s testimony to con- 
trary. Code 1933, § 114-709.—Ingram 
v. Liberty Mut. Ins. Co., 10 S.E.2d 99, 
62 Ga.App. 789. 

Wyo. Proof that employee, seeking 
modification of compensation award, 
so as to be allowed compensation for 
permanent total disability, engaged, 
with some associates in some oil ex- 
ploration, which did not require any 
physical work on part of employee, 
could not be taken into consideration 
in determining employee’s incapacity. 
Rev.St.1931, § 124-120(b).—In re L[les, 
110 P.2d 826. 

§ 1426 


Cal.App. In workmen’s compensa- 
tion case, where evidence on second 
hearing showed that employee’s physi- 
eal condition had not improved, that 
he was still suffering the same pain 
and that he was unable to do any kind 
of work on account of injury, and tes- 
timony of medical witnesses was still 
to the same effect as that of medical 
experts who appeared at first hearing, 
which was that something was wrong 
but that they were in the dark regard- 
ing the exact cause, evidence regarding 
change in employee’s condition was not 
sufficient to justify an order terminat- 
ing liability for payment of further 
compensation. St.1937, pp. 265, 304, §§ 
3202, 5952.—Brown v. Industrial Acci- 
ae ala of California, 111 P. 

Ga.App. Evidence adduced upon 
hearing of application based on change 
in condition held to authorize finding 
that physical condition of claimant and 
extent of his disability were the same 
as at time of rendering award, and 
hence to authorize dismissal of the ap- 
plication and denial of additional com- 
pensation. Code 1933, §§ 114-709, 114- 
710.—Ingram v. Liberty Mut. Ins. Co., 
10 S.H.2d 99, 62 Ga.App. 789. 

In determining whether there had 
been a change in claimant’s physical 
condition, as ground for review of 
original award, director of Industrial 
Board could consider claimant’s physi- 
cal appearance and could consider tes- 
timony of claimant and hi. mother that 
claimant’s condition was worse, but was 
not bound thereby in view of physi- 
cian’s testimony to contrary. Code 
1933, § 114-709.—Ingram vy. Liberty 
ae Ins. Co., 10 S.E.2d 99, 62 Ga.App. 

Ga.App. Evidence sustained award 
of the full Industrial Board denying 
compensation on ground that claimant 
was not suffering incapacity and was 
able to earn wages she earned prior to 
time of the injury and that claimant’s 
condition had not changed and her 
capacity for work was the same at the 
time of hearing as it had been at time 
the Industrial Board had previously 
reversed an award of compensation in 
claimant’s favor, and hence the trial 
court erred in setting aside the award. 
Code 19338, §§ 114-708, 114-709.—Amer- 
jean Mut. Liability Ins. Co. v. Jenkins, 
12 S8.BE.2d 80, 63 Ga.App. 777. 

Ga.App. Testimony of physician 
who treated compensation claimant for 
injuries that claimant had fully recov- 
ered, was able to resume work, and 
suffered no permanent disability, was 
sufficient to sustain an award of the 
Industrial Board denying claimant ad- 
ditional compensation, as against claim- 
ant’s contention that the testimony was 
“opinion evidence” and “negative evi- 
dence” without probative value.—Walk- 
er v. U. S. Fidelity & Guaranty Co., 13 
S.H.2d 526. 

Idaho. Evidence before Industrial 
Accident Board on claimant’s applica- 
tion for modification of compensation 
award on ground of alleged change in 
claimant’s physical conditions was not 
sufficient to require board to find that 
a “change in conditions” had occurred 
within meaning of Compensation Act, 
and hence denial of application was 
proper. Code 1932, § 43-1407—Fack- 
enthall v. Eggers Pole & Supply Co., 
108 P.2d 300. ; 

Til. In proceeding to review compen- 
sation award on ground of recurrence 
and increase of disability, finding of 
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Industrial Commission that there was 
no material change since original 
award for back injury was not against 
manifest weight of evidence, where two 
doctors testified that workman’s condi- 
tion was slightly worse and three oth- 
ers testified that there was no material 
change. Smith-Hurd Stats. c. 48, 
156(h).—De Bartolo vy. Industrial Com- 
mission, 30 N.H.2d 677, 375 Ll. 103. 

Ky. Evidence held insufficient to 
support finding of Workmen’s Com- 
pensation Board that present condition 
of workman’s arm was attributable to 
an injury received by workman in 
his employment more than two years 
before. Ky.St. 4935.—George T. 
Stagg Co. v. O’Nan, 151 S.W.2d 51, 286 
Ky. 527, 

Mich. Evidence warranted award of 
compensation on ground of increased 
disability attributable to accidental in- 


jury.—Atherton v. Fawcett, 293 N.W. 
708, 294 Mich. 436. 
Mich, Evidence’ sustained finding 


of department that work assigned by 
employer to injured employee to 
whom compensation award had pre- 
viously been made was of a favored 
or makeshift nature and did not es- 
tablish wage-earning capacity of the 
employee for purpose of determining 
compensation to which he was subse- 


quently entitled—Murray v. For 
es Co., 296 N.W. 284, 296 Mich. 
Minn, Where hotel inspector. for 
state, after supposed recovery from 


chest injury, had much medical atten- 
tion, and spent a fortnight in hospital, 
and physician who attended him there 
stated that more than 50 per cent. par- 
tial disability continued almost to time 
of proceeding for additional compen- 
sation, and he was unable to carry on 
his work, order denying additional 
compensation was reversed as opposed 
to the uncontradicted and credible tes- 
timony.—Kirtland v. State of Minne- 
sota, Department of Health, Division 
of Hotel Inspection, 297 N.W. 23. 

N.J.Sup. Evidence sustained action 
of the Workmen’s Compensation Bu- 
reau in dismissing compensation claim- 
ant’s petition for larger compensation, 
on ground of alleged increased perma- 
nent disability. N.J.S.A. 34:15-1 et 
seq.—Rotino v. J. P. Scanlon, Ine., 15 
A.2d 336; Rotino v. J. P. Scanlon, 
Ine, 5 Ac2d 752, 125-N.3.5- 227. 

The testimony in a compensation 
proceeding for increase or decrease in 
disability must be predicated on the 
condition and eauses determined in the 
original hearing.—Rotino v. J. P. Scan- 
lon, Inc., 15 A.2d 336; Rotino v. J. P. 
Spanien, Ine., 15 A.2d-752, 125 N.J.L. 


N.J.Sup. Evidence did not warrant 
an increase in compensation based on 
a claim of increased orthopedic dis- 
ability.——De Pasquale v. Contalvi, 18 
A.2d 840, 126 N.J.L. 136. 

Evidence did not warrant an increase 
in compensation of employe based on 
alleged increase in ‘neurological dis- 
ability.—De Pasquale v. Contalvi, 18 A. 
2d 840, 126 N.J.L. 136. 

N.J.Dept.Labor. On employer’s peti- 
tion to reopen compensation proceed- 
ing to modify previous award for tem- 
porary and partial permanent disabil- 
ity, evidence for employer did not sus- 
tain employer’s burden of proving that 
claimant’s disability had decreased 
from that which existed at time of 
award, and hence employer would be 
directed to continue payments in con- 
formity with award.—Kersner vy. New 
Jersey Good Humor Ice Cream Co., 
16 A.2d 458, 18 N.J.Misc. 688. 


On a petition to establish and obtain 
amended compensation allowance for an 
increase or decrease in disability, bur- 
den is on him who asserts the change, 
and testimony of increase or of de- 
erease must be predicated upon condi- 
tion and causes determined at original 
hearing.—Kersner v. New Jersey Good 
Humor Ice Cream Co., 16 A.2d 453, 18 
N.J.Mise. 688. 

N.J.Dept.Labor. Evidence was in- 
sufficient to justify an increase in 
compensation awarded on ground that 
there had been an increase in extent 
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of disability ascribable to original in- 
juries subsequent to previous award. 


N.J.S.A. 34:15-1 et seq.—Bleeker v. 
pane 17 A.2a (87; °19 N.J.Misez 


N.J.Dept.Labor. In a proceeding for 
increase of compensation award on 
ground of increase in disability, proofs 
of claimant’s former condition are nec- 


essary since “increase” or “decrease” 
of disability connotes two, states of 
physical condition, one which was and 


one which is, and there must be knowl- 
edge of each state in order to support 
a conclusion that the present condition 
marks an increase or a decrease in dis- 
ability. N.J.S.A. 34:15-27._Lieberman 
VPS aeons 20 A.2d 604, 19 N.J.Mise. 

Evidence warranted an increase of 
compensation award on ground that 
claimant’s disability increased after 
original award. N.J.S.A. 34:15-27.— 
Lieberman v. Warman, 20 A.2d 604, 19 
N.J.Mise. 417. 

Evidence was insufficient to defeat 
an increase of compensation award on 
ground of increased disability on 
ground that increased disability arose 
from causes other than those alleged 
by the claimant. N.J.S.A. 34:15-27.— 
Lieberman v. Warman, 20 A.2d 604, 19 
N.J.Mise. 417. 

N.J.Dept.Labor. Where as a result 
of the progression of pest traumatic 
psychoneurosis, claimant did not pos- 
sess the requisite physical qualifica- 
tions to engage in the normal activities 
of life, and presented a repelling ex- 
ternal demeanor, appearance and con- 
duct, evidence warranted award of in- 
creased compensation on ground that 
claimant was “totally and permanently 
disabled” notwithstanding opinion of 
employer’s experts that claimant could 
perform some light work of sedentary 
character. N.J.S.A. 34:15-1 et seq.— 
Candito v. Fairmont Construction & 
Nicholson Engineering Co., 21 A.2d 
622, 19 N.J.Mise. 503. 

In proceeding for compensation for 
total and permanent disability after 
prior award for partial “permanent to- 
tal disability” testimony that claimant 
was theoretically employable was not 
entitled to much weight, where there 
was nothing to indicate that the claim- 
ant was familiar with the type of 
work which experts suggested he might 
be able to perform. N.J.S.A. 34:15-1 
et seq.—Candito v. Fairmont Construc- 
tion & Nicholson Engineering Co., 21 
A.2d 622, 19 N.J.Misc. 503. 

N.Y.App.Div. Evidence sustained ac- 
tion of the State Industrial Board in 
denying further compensation to 
claimant who had received award for 
loss of use of right arm. Workmen’s 
Compensation Law, § 1 et seq.—Roper 
v. H. C. Bohack Co., 22 N.Y.8S.2d 356, 
260 App.Div. 819. 

N.Y.App.Div. Evidence sustained 
finding of the State Industrial Board 
continuing compensation case on a per- 
manent partial disability basis on 
ground that refusal of employee suf- 
fering from eurrent inguinal herniae 
to undergo an operation or ambulant 
treatment was not unreasonable.—Ray- 
nello y. Scott Bros., 23 N.Y.S.2d 275. 


Okl. Evidence sustained additional 
award of State Industrial Commission 
for temporary total disability on 


ground of a changed ‘condition after 
Jast date for which payment was pre- 
viously made for temporary total dis- 
ability.—National Zink Co. v. State In- 
dustrial Commission, 107 P.2d 1005. 

Okl. In compensation proceeding,. 
testimony of physician that employee 
who had suffered accidental injury to 
foot and had been awarded compensa- 
tion for 10 per cent. disability had suf- 
fered a change in physical condition 
and that the change was result of the 
original injury sustained State Indus- 
trial Commission’s additional award for 
50 per cent. disability. 85 Okl.St.Ann. 
§§ 41, 438, 48.—Standish Pipe Line Co. 
v. Kirkland, 107 P.2d 1024. 

Okl. In workmen’s compensation 
ease, if there is competent evidence rea- 
sonably tending to support a finding 
of change in employee's condition after 
effective date of last prior award, the 
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State Industrial Commission is author- 
ized to find from such evidence the date 
at which the change in condition oc- 
eurred.—Warden-Pullen Coal Co, Vv. 
Cain, 109 P.2d 487. 

Pa.Super. In proceeding to reinstate 
compensation award for total disabil- 
ity of claimant as result of neurosis 
resulting from penetration of claim- 
ant’s finger by knitting machine needle, 
on ground that the disability had re- 
curred and that the neurosis had de- 
veloped into dementia precox, evidence 
that the disease was continuous al- 
though disability might have been in- 
termittent, and that the dementia pre- 
cox was but a development of the neur- 
osis and that there was therefore a 
causal connection between the acci- 
dental injury and the dementia prcox, 
sustained reinstatement of the award. 
77 P.S. § 1 et seq., and §§ 772, 871.— 
Seko vy. Hub Knitting Co., 16 A.2a 138. 

Pa.Super. In proceeding for work- 
‘men’s compensation for disability re- 
sulting from hernias, evidence sustained 
order modifying original award for 
total disability into an award for par- 
tial disability for 50 per cent. loss in 
earning power, to continue until dis- 
ability ceased or changed in extent. 77 
P.S. § 512: Act April 13, 1927, P.L. 
186, § 1, 77 P.S. § 652.—Stoisits vy. Le- 
high & N. B. R. Co., 17 A.2d 694, 143 
Pa.Suner. 219. 

Pa.Super. Evidence held to authorize 
award for 25 per cent. additional dis- 
ability, after payment of full compensa- 
tion for amputation of distal phalange 
of finger. 77 P.S. §§ 512, 513.—Michetti 
vy. State Workmen’s Ins. Fund, 17 A.2da 
712, 143 Pa.Super. 458. 

Pa.Super. Where claimant had been 
awarded compensation for permanent 
injuries consisting of loss of right in- 
dex finger, permanent loss of use of 
right thumb, and serious and perma- 
nent disfigurement of face, the only 
possible basis for an additional award 
for partial disability would be clear 
and substantial proof by claimant that 
the had a partial disability separate, 
apart, and distinct from the disability 
normally incident to the loss of the 
members for which he had _ received 
-compensation, and which was attribu- 
table to destruction or injury of other 
portions or organs of his body as a di- 
rect result of the accident sustained in 
the course of his employment. 77 P.S. 
$§ 512, 513.—Bordick v. John Conlon 


ont 0., 19 A.2d° 536, 144 Pa.Super. 
Where employee, who had _ been 


awarded compensation for permanent 
injuries consisting of loss of right in- 
dex finger, permanent loss of use of 
right thumb, and serious and perma- 
nent disfigurement of face, filed peti- 
tion for an additional award for par- 
tial disability, evidence was insufficient 
to sustain an additional award of com- 
pensation. 77 P.S. §§ 512, 513.—Bor- 
dick v. John Conlon Coal Co., 19 A.2d 
536, 144 Pa.Super. 522, 


Pa.Super. Evidence sustained an 
award granting reinstatement of work- 
men’s compensation on ground that 
the claimant was disabled.—Morgan vy. 
Sanderson & Porter, 21 A.2d 475, 


Pa.Com.Pl. On an appeal by a claim- 
ant from a decision of the Workmen’s 
Compensation Board terminating a 
compensation agreement it appeared 
that there was sufficient evidence to 
support the finding of the Board.— 
hordash v. McCloskey & Co. 50 
Dauph. 43. 

The burden was upon the claimant 
to produce such evidence as would 
inure to his benefit, and it may be 
inferred that his failure to call the 
physician who treated him iminediately 
after the alleged injury points to the 
opinion that there was no vision in 
the eye before or after the injury.— 
Chordash v. McCloskey & Co., 50 
Dauph. 43. 

§.C. Evidence was 
sustain fact findings of the majority 
of the Industrial Commission that 
employee’s second leg fracture and 
condition of mental unbalance had a 
causal connection with original com- 


insufficient to: 
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pensable leg fracture, and the circuit 
judge properly set aside a compensa- 
tion award for total and permanent 
disability for the second fracture and 
mental condition. Code Supp.1936, § 
7035-1 et seq.—Buckman v. _ Interna- 
tional Agr. Corporation, 13 S.H.2d 133. 
LOGS Cand 53s 

Wash. Evidence warranted the re- 
opening of claim for an award of com- 
pensation on ground that workman 
was suffering total temporary dis- 
ability as result of an accident sus- 
tained in employment.—Bilski v. De- 
partment of Labor and _ Industries, 
113) P2062. 

Wyo. Where employee filed a peti- 
tion within two years after award al- 
lowing him 33% per cent. permanent 
partial disability, for an increase of 
award so as to compensate for _per- 
manent total disability, in which he 
alleged that he was in fact totally in- 
eapacitated and that his incapacity 
ae increased since the date of award, 
an 
had been made on expectancy that 
employee’s condition would improve 
and that employee’s condition was 
worse at time of trial than at time 
of former award, a judgment increas- 
ing award so as to grant compensa- 
tion for permanent total disability 
would not be disturbed, although per- 
centage of increase in employee’s dis- 
ability was not shown. Rev.St.1931, 
§ 124-118, as amended by Laws 1987, 


ec. 128, § 4, and § 124-120(b).—In re 
Iles, 110 P.2d 826. 
§ 1428 
N.J.Sup. Where workmen’s compen- 


sation claimant, seeking a larger award 
based on alleged increased disability 
submitted himself and his injured hand 
for the observation of the deputy com- 
missioner, deputy commissioner had a 
right to notice such proof and to for- 
mulate and announce his conclusions 
with respect thereto.—Licker v. J. G. 
er Pipes Co., 21 A.2d 595, 127 N. 


J.L 
§ 1431 

Ga.App. Upon application to review 
a previous award upon change in con- 
dition, only the physical condition of 
the employee remains open to inquiry. 
Code 1933, § 114-709, as amended by 
pare er nes cee oe Pag ta aye v. 

y ut. «Ins, Cot, “2 .H, 

62 Ga-App. 789. Ma reat 

Ill, In proceeding to review compen- 
sation agreement or award on ground 
of change in disability, inquiry is lim- 
ited to whether disability has recurred, 
increased, diminished or ended, and In- 
dustrial Commission must consider evi- 
dence offered and finding made on first 
inquiry, together with additional eyi- 
dence on the issue. Smith-Hurd Stats. 
c. 48, § 156(h).—De Bartolo v. Indus- 
es oe bil 0d 30 N.H.2d 677, 375 


Hl. 
§ 1432 
N.J.Sup. Where workmen’s compen- 
sation claimant, seeking a larger award 


‘based on alleged increased disability, 


submitted himself and his injured hand 
for the observation of the deputy com- 
missioner, deputy commissioner had a 
right to notice such proof and to for- 
mulate and announce his conclusions 
let Bd ga ee ee Vee ee Gre 

artin Box Co., 21 A.2d 5 
TL. 136 ’ 595, 127 N 

Okl. In proceeding before the State 
Industrial Commission to recover ad- 
ditional compensation for temporary to- 
tal disability, evidence adduced with- 
out objection showing a change in con- 
dition will sustain award, although 
change in condition is not alleged in 
petition.—National Zink Co. v. State In- 
dustrial Commission, 107 P.2d 1005, 

§ 1434 

Mich. Where there was an adjudi- 
cation that compensation claimant had 
fully recovered from his injury, com- 
pensation was stopped and_ subse- 
quently claimant filed petition for 
further compensation on ground that 
he was suffering partial disability as 
result of accident, finding of depart- 
ment that claimant was disabled con- 
stituted an adjudication of change of 
physical condition, entitling claimant 


it appeared that former award. 
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‘to an additional award.—Murray Vv. 
Ford Motor Co., 


296 N.W. 284, 296 
Mich. 348. 


Where department found that com- 
pensation claimant had recovered from 
his injuries, and stopped compensa- 
tion, a subsequent finding of disability 
supported by the evidence was in_it- 
self a finding of change in physical 
condition, authorizing an_ additional 
award.—Murray v. Ford Motor. Co., 
296 N.W. 284, 296 Mich. 348. 

Pa.Super. The Workmen’s Compen- 
sation Board had jurisdiction to grant 
rehearing on claimant’s petition for re- 
instatement of compensation award on 
alleged ground of recurrence of dis- 
ability and to set aside referee’s find- 
ings of fact and conclusions of law 
and to substitute Board’s own findings 
and conclusions. 77 P.S. § _ Se 
and §§ 772, 871.—Seko v. Hub Knitting 
Co.. 16 A.2d 138. ‘ 

Pa.Super. A _ referee’s finding that 
compensation claimant had some disa- 
bility beyond amputation of distal 
phalange, the extent of which was not 
proven at time of hearing, was not 
sufficiently specific and should have 
been supported by specific findings of 
destruction, derangement or deficiency 
in other parts of the body, sustained 
by competent proof that disability did 
not result solely from loss of the mem- 
ber for which compensation was to be 
paid in full. 77 P.S. §§ 612, 513—— 
Michetti v. State Workmen’s Ins. Fund, 
17 A.2d 712, 143 Pa.Super. 458. 
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Okl. Where State Industrial Com- 
mission under date of April 12, 1939, 
closed cause as to temporary disability 
but continued it as to permanent dis- 
ability, and order closing cause was 
based solely on payment of compensa- 
tion ending January 8, 1939, subse- 
quent order for temporary total dis- 
ability on basis of changed condition 
could relate back prior to order closing 
cause but subsequent to last date for 
which compensation was _ paid.—Na- 
tional Zink Co. v. State Industrial 
Commission, 107 P.2d 1005. 

Or. If letter from compensation 
claimant’s attorney to Industrial Acci- 
dent Commission constituted an appli- 
eation for additional compensation on 
account of aggravation of disability, 
and was filed within statutory period, 
the commission, which denied addi- 
tional compensation, could not preju- 
dice claimant’s rights by an order re- 
eiting that commission acted on its 
own motion. Code Supp.1935, § 49- 
1836.—Jacoby v. State Industrial Acci- 
dent Commission, 106 P.2d 294, 


Pa.Super. In compensation proceed- 
ing wherein judgment was informally 
entered upon an award modifying a 
prior award, the record was required 
to be completed by formal entry of 
judgment. 77 P.S. § 512.—Stoisits y. 
Lehigh & N. E. R. Co., 17 A.2d 694, 143 
Pa.Super. 219. 

W.Va. Under statute a letter from 
commissioner to claimant to the ef- 
fect that claimant had been amply 
compensated for loss of one eye and 
that defect of vision in other eye was 
in no way connected with injury was 
not an adjudication of claim which did 
not become final because it did not 
state time allowed for filing objection, 
where no written claim had been filed 
within the statutory period and the 
commissioner did not engage in such 
course of conduct as would estop him 
to deny pendency of a claim for read- 
justment. Code 1931, 23-4-16, as 
amended by Acts 1935, ce. 78, art. 4, § 
16 and 23-5-1, as amended by Acts 
1937, c. 104, art. 5, § 1.—Robinson v. 
orate Compensation Com’r, 11 S.H.2d 
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Mich. Where’ cipioyer’s petition to 
stop compensation was granted on May 
19, 1936, and no appeal was taken, 
and two years later injured employee 
filed anplication for further compensa- 
tion, finding by Department of Labor 
and Industry that employee was totally 
disabled ag result of accidental injury 
was a finding that employee’s condition 
affecting his earning capacity had 
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changed for the worse, and department 
should have awarded compensation for 
total disability from beginning of pe- 
riod during which department found 
employee was totally disabled, but not 
prior to date of its next preceding 
award, May 19, 1936.—Gulec v. Chry- 
sler Corporation, 293 N.W. 890, 292 
Mich. 711, reversing 290 N.W. 364, 292 
Mich. 159. 

N.J.Dept.Labor. In a proceeding for 
increase of compensation award on 
ground of increased disability, claim- 
ant was chargeable with the cost of 
treatment not authorized by the em- 
ployer. N.J.S.A. 34:15-27._Lieberman 
v. Warman, 20 A.2d 604, 19 N.J.Misce. 
417. 

Okl. An award for total and perma- 
nent disability is based on the perma- 
nent total disability subdivision of the 
_ section of the compensation act dealing 
with schedule of compensation, no mat- 
ter whether the award is made for the 
first total disability or a total disability 
which arises upon a change in condi- 
tion after award has been made for 
permanent partial disability. 85 Okl.St. 
Ann. § 22, subd. 1.—Warden-Pullen 
Coal Co. v. Cain, 109 P.2d 487. 

Wash. Where “aggravation” of an 
original injury results ultimately in 
permanent total disability, the injured 
workman is entitled to compensation 
for such permanent total disability 
without deduction of the amount of the 
previous award to the workman for 
permanent partial disability arising 
out of the same injury. Rem.Rev.Stat. 
§ 7679(g, h).—State ex rel Stone v. 
Olinger, 108 P.2d 630. 
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Mich. The finding of the Depart- 
ment of Labor and Industry that com- 
pensation claimant had fully recovered 
from his compensable injuries was con- 
clusive in absence of fraud. Comp. 
Laws 1929, § 8451.—Szczucki v. Cadil- 
lac Motor Car Co., 293 N.W. 645, 294 
Mich. 271. 

Mich. Where department of labor 
and industry had found that employee 
was only entitled to partial disability, 
the finding by the department at a 
subsequent hearing that employee was 
entitled to compensation for total dis- 
ability was an adjudication that em- 
ployee’s condition had changed for the 
worse and that his earning capacity 
had been lessened.—Zelinckas v. Ford 
Motor Co., 293 N.W. 732, 294 Mich. 
494. 

Mich. The denial of further com- 
pensation to injured employee by De- 
partment of Labor and Industry on 
employer’s petition to stop compensa- 
tion presumably rested on ground that 
employee was not at time of employ- 
er’s petition suffering any disability 
affecting his earning capacity, and such 
finding, when no appeal is taken, is 
conclusive upon all parties.——Gulec vy. 
Chrysler Corporation, 293 N.W. 890, 
992 Mich. 711, reversing 290 N.W. 364, 
292 Mich. 159. 

Mich. An award stopping compen- 
sation which had been granted to 


claimant constituted an adjudication 
that claimant had_ fully recovered 
from his injury.—Murra Ford 


Vv. 
Motor Co., 296 N.W. 284, 396 Mich. 348. 

An award stopping compensation 
was in effect an adjudication that at 
that time claimant was not disabled 
and was “res judicata” as to all the es- 
sentials leading up to that award and 
the department was without author- 
ity subsequently to grant compensa- 
tion for a period prior to such ad- 
judieation—Murray v. Ford Motor Co., 
396 N.W. 284, 296 Mich. 348. 

N.J. Where workmen’s compensa- 
tion insurance carrier was not made 
party to employee’s proceeding to re- 
cover increased compensation for total 
permanent disability after bankruptcy 
of corporate employer, which had paid 
compensation previously awarded for 
partial disability, question of compen- 
sation to which employee was entitled 
and when it became due could not be 
determined by court of common pleas 
in subsequent proceeding against in- 
surance carrier to enforce Compensa- 
tion Bureau’s judgment awarding in- 
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creased compensation, as such ques- 
tions must be determined by bureau in 
first instance and such judgment was 
not valid against ‘carrier. N.J.S.A. 
34:15-82 to 34:15-86.—Belanowitz v. 
Travelers Ins. Co., 15 A.2d 745, 125 N. 
J.L. 301, affirming 10 A.2d 178, 123 N. 
J.L. 574, setting aside 6 A.2d 665, 17 
N.J.Mise. 151. 
_Ohio. Under workmen’s compensa- 
tion law in force in 1931, where Indus- 
trial Commission assumes jurisdiction 
of claim and determines that claimant 
has been fully compensated, its deci- 
Sion is a “final decision’’.—State ex 
rel. Gabbard y. Industrial Commission, 
34 N.H.2d 983, 138 Ohio St. 333. 
Ohio App. Industrial, Commission’s 
order disallowing application for modi- 
fication of an award does not divest the 
commission of jurisdiction for the pur- 
pose of hearing a second application 
for modification of award because of 
a different ailment growing out of the 
original injury.—Chilcoat v. Industrial 


Commission, 29 N.E.2d 54, 64 Ohio 
App. 537. 
Pa.Super. The Workmen’s Compen- 


sation Board had jurisdiction to grant 
rehearing on claimant’s petition for 
reinstatement of compensation award 
on alleged ground of recurrence of 
disability and to set aside referee’s 
findings of fact and conclusions of 
law and to substitute Board’s own find- 
ings and conclusions. 77 P.S. § 1 et 
seq., and §§ 772, 871.—Seko y. 

Knitting Co., 16 A.2d 138. 


§ 1447 
Cal.App. Petitioner could not bring 
certiorari to review an order of the In- 
dustrial Accident Commission denying 
a petition to vacate commission’s order 
terminating liability of an insurance 
carrier for injuries received by peti- 


‘tioner in course of his employment, 


where petitioner had previously applied 
to District Court of Appeal for a writ 
of review of order denying petition and 
such writ had been refused, and pe- 
titioner on certiorari was making same 
contentions and raising same issues as 
had been made on application for writ 
of review.—Howard v. Industrial Acci- 
dent Commission, 116 P.2d 113. 


Ga.App. Where award for permanent 
partial disability was made to injured 
employee under the Compensation Act, 
the pendency in the Court of Appeals 
of an appeal from a judgment of the 
superior court affirming the Industrial 
Board’s award, denying increase in 
compensation on account of alleged 
change in condition since former award, 
did not deprive the Industrial Board 
of jurisdiction to entertain another ap- 
plication for additional compensation 
on account of changed condition aris- 
ing since hearing on which award ap- 
pealed from was based. Code 1933, § 
114-709, and as amended Laws 1937, 
p. 534; § 114-710.—Ingram y. Liberty 
Mut. Ins. Co., 11 S.H.2d 499. 

Ky. The Court of Appeals, in de- 
termining that order of the Workmen’s 
Compensation Board reopening compen- 
sation proceeding was not a final and 
appealable order, was dealing with a 
“jurisdictional question” which was 
not ‘‘waived” by the failure to raise the 
question in the brief whether or not 
the order was final and appealable.— 
North American Refractories Co. vy. 
Day, 145 S.W.2d 75, 284 Ky. 458. 

N.J.Sup. A judgment of Workmen’s 
Compensation Bureau, dismissing peti- 
tion for a larger award on account of 
alleged increased disability, based on 
the failure of medical testimony to es- 
tablish any increased impairment, was 
an “appealable judgment” and the fact 
that deputy commissioner amplified 
finding by announcing that his person- 
al observation of claimant led him to 
the same result did not raise a ‘‘juris- 
dictional question” as to whether find- 
ing was based upon deputy commis- 
sioner’s personal observation in disre- 
gard of uncontradicted testimony on 
behalf of claimant so as to warrant 
issuance of writ of certiorari to review 
the judgment of dismissal.—Licker y. 
J. G. Martin Box Co., 21 A.2d 595, 127 
Nod. Le 136: 

Okl. Where State Industrial Com- 


§ 1449 
mission, upon appeal by ‘workmen's 
compensation claimant, approved, with- 
out notice to claimant and without 
affording him an opportunity to be 
heard, an order of a trial commission- 
er discontinuing payments under a 
compensation award previously made, 
such order was invalid under statute 
making an appeal from order, decision 
or award of trial commissioner to the 
State Industrial Commission en bane 
a matter of right. 85 OklSt.Ann. § 
77, subd. 9.—Lewis y. Sinclair Prairie 
Oil Co., 114 P.2d 462. Z 


§ 1449 

Ky. An order of the Workmen’s 
Compensation Board reopening compen- 
sation proceeding was not appealable 
as a “final order’. Ky.St. § 4902.— 
North American Refractories Co. v. 
Day, 145 S.W.2d 75, 284 Ky. 458. 

If the Workmen’s Compensation 
Board denies a reopening of a compen- 
sation proceeding, an order to that ef- 
fect is a “final order’ and appealable. 
Ky.St. § 4902.—North American Re- 
fractories Co. v. Day, 145 S.W.2d 75, 
284 Ky. 458. 


If, after a hearing, the Workmen’s 
Compensation Board modifies or de- 
ereases compensation award made to 
claimant, its order to that effect will be 
a “final order’? and appealable and, on 
appeal therefrom, the appellee can then 
present the question whether. the 
‘Workmen’s Compensation Board 
wrongfully reopened the case, but, un- 
til the board makes. an order which is 
in some respect a final determination 
of the right to or liability for com- 
pensation, no appeal lies.—North Amer- 
ican Refractories Co. v. Day, 145 S.W. 
2d 75, 284 Ky. 458. : 


N.J.Sup. A judgment of Workmen’s 
Compensation Bureau, dismissing peti- 
tion for a larger award on account of 
alleged increased disability, based on 
the failure of medical testimony to es- 
tablish any increased impairment, was 
an “appealable judgment” and the fact 
that deputy commissioner amplified 
finding by announcing that his person- 
al observation of claimant led him to 
the same result did not raise a “juris- 
dictional question’”’ as to whether find- 
ing was based upon deputy commis- 
sioner’s personal observation in disre- 
gard of uncontradicted testimony on 
behalf of claimant so as to warrant 
issuance of writ of certiorari to review 
the judgment of dismissal.—Licker v. 
J. G. Martin Box Co., 21 A.2d 595, 
127 N.J.L, 136: 

Ohio App. An order of the Industrial 
Commission on rehearing denying a pe- 
tition for continued compensation on 
ground that claimant’s disability was 
not the result of injury sustained in the 
course of employment was a “final deci- 
sion” denying jurisdiction from which 
an appeal could be taken under statute. 
Gen.Code, § 1465-90.—McManus vy. In- 
dustrial Commission of Ohio, 31 N.H.2d 
465, 66 Ohio App. 14. 

Where the Industrial Commission on 
rehearing denied a petition for con- 
tinued compensation on _ ground that 
any disability was not due to claimant’s 
original injury, neither lapse of time 
nor intervention of compensation would 
have any bearing on the finality and 
conclusiveness of the ecommission’s find- 
ing on question of right to appeal, and 
the fact that the commission inay have 
exercised jurisdiction with respect to 
claimant’s former status in no way con- 
trolled the fact that the commission 
denied jurisdiction with respect to her 
later status. Gen.Code, § 1465-90.—Mce- 
Manus vy, Industrial Commission of 
Ohio, 31 N.H.2d 465, 66 Ohio App. 14, 

Ohio App. Where Industrial Com- 
mission on employee’s petition for re- 
hearing found that employee was but 
partially disabled and that claimant 
had been compensated in full amount 
provided by statute for temporary par- 
tial disability, commission’s subse- 
quent order dismissing application for 
rehearing of claim for further com- 
pensation, which was the equivalent 
of reaffirmation of a previous order 
finding that claimant was not perma- 
nently and totally disabled as result 
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of injury upon which claim was 
based, was not appealable as a “final 
order” and court of common pleas 
erred in failing to dismiss employee's 
appeal. Gen.Code, § 1465-90 as 
amended by 109 Ohio Laws, p. 296.— 
Derewicki yv: Youghiogheny & Ohio 
Coal Co., 32 N.B.2d 44, 66 Ohio App. 
a Gis 

Or. An appeal would not lie from 
an order of the Industrial Accident 
Commission denying additional com- 
pensation to claimant if commission 
acted on its own motion and not on 
an application for additional compen- 


sation. Code Supp.1935, § 49-1836.— 
Jacoby v. State industrial Accident 
Commission, 106 P.2d 294. 


A letter from compensation claim- 
ant’s attorney to Industrial Accident 
Commission, inquiring whether claim 
had been filed, and requesting commis- 
sion to send proper form in case claim 
had not been filed, so that attorney 
could file claim immediately, did not 
constitute an “application” for addi- 
tional compensation on account of ag- 
gravation of disability, especially in 
view of statutory requirement that 
such an application set forth facts to 
show an aggravation of disability and 
degree thereof, and hence the commis- 
sion in denying additional compensa- 
tion acted on its own motion, and the 
commission’s order was not appeala- 
ble. Code Supp.1935, § 49-1836.—Ja- 
coby v. State Industrial Accident Com- 
mission, 106 P.2d 294. 


§ 1451 

Ga.App. A judgment of superior 
court sustaining an appeal from Indus- 
trial Board, and reversing judgment of 
Board dismissing claim for compensa- 
tion on ground of change in condition, 
was reviewable by Court of Appeals on 
direct bill of exceptions, and writ of 
error was not subject to dismissal on 
ground that bill of exceptions was 
sued out prematurely.—_New Amster- 
dam Casualty Co. v. McFarley, 13 S.E. 
2d 588, contorming to mandate, 12 S. 
H.2d 355, 191 Ga. 334, reversing 10 S. 
W.2d 249, 63 Ga.App. 122. 

Mich. Where an award was entered 
in 1934, stopping compensation, and 
subsequently an award of additional 
compensation was made and the em- 
ployer in application for review of the 
award presented as a ground for re- 
view contention that claim was barred 


under res judicata doctrine, because 
of the 1934 award the statement of 
ground for review would be _ inter- 


preted as properly presenting issue 
that 1934 award prevented the making 
of allowance for compensation for pe- 
riod prior to that time, although 
statement might be interpreted to 
mean that claim of employer was that 
the award was conclusive upon the 
claimant’s right to any further award. 
—Murray v. Kord Motor Co., 296 N. 
“ W. 284, 296 Mich. 348. 
§ 1452 
Or. Record failed to sustain conten- 
tion that the Industrial Accident Com- 
mission treated letter from compensa- 
tion claimant’s attorney to the commis- 
sion as an application, so as to pre- 
clude the commission, which denied ud- 
ditional compensation, from entering 
order reciting that the commission act- 
ed on its own motion. Code Supp.1935, 
§ 49-1836.—Jacoby v. State Industrial 
Accident Commission. 106 P.2d 294. 
§ 1454 
R.I. Where trial court denied addi- 
tional compensation on ground that pe- 
titioner did not prove that he was suf- 
fering from headaches and dizziness 
which were the forms of physical disa- 
bility relied upon, existence of other 


possible symptoms or manifestations 
could not be considered by the Su- 
preme Court on_ review. Gen.Laws 
1938, ec. 300, art. 3, § 6.—Marconi v. 
Bartlett Scrap Iron Co., 19 A.2d 766. 
§ 1455 

Okl. Where State Industrial Com- 
mission awarded compensation to 
claimant for injury to his arm, but 


failed either to deny or to award com- 


pensation for injured shoulder, it 
would be presumed that the Commis- 
sion did uot consider the injured 
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shoulder, and Commission could there- 
after award compensation for the in- 
jured shoulder without any showing 
that claimant sustained a change in 
condition. 85 Okl.St.Ann. § 22, subd. 
3.—Dierks Lumber & Coal Co. v. Ha- 
gan, 114 P.2d 919. 

Pa.Super. Where appeal was not ta- 
ken from referee’s order in favor of 
claim for compensation for additional 
loss, but suspending compensation until 
claimant should prove loss of earning 
power, employer could not subsequently 
say, in proceeding. for modification of 
order, that such order was of no force 
because not supported by specific find- 
ings of fact, and reviewing court would 
assume that findings upon which order 
was based were established by compe- 
tent evidence. 77 P.S. §§ 512, 513.— 
Michetti v. State Workmen’s Ins. Fund, 
17 A.2d 712, 143 Pa.Super. 458. 

§ 1457 

Cal.App. An order terminating lia- 
bility for compensation payments to 
an employee should be affirmed if 


there is any evidence’ substantially 
tending to support the finding of the 
Industrial Accident Commission.— 
Brown v. Industrial Accident Com- 


mission of California, 111 P.2d 931. 

In workmen’s compensation case, if 
there is any evidence from which the 
Industrial Accident Commission could 
reasonably infer or conclude that em- 
ployee had fully recovered from _ his 
injuries, award terminating liability 
of employer’s insurance carrier must 
be upheld.—Brown vy. Industrial Ac- 
cident Commission of California, 111 
P20 938i: 

Colo. In proceeding for additional 
compensation, wherein expert testi- 
mony was full, frank, and free from 
legal objection, and disclosed sharp 
differences of opinion as to whether 
employee’s current condition was due 
to accident of over four years earlier, 
commission’s findings were binding on 
trial court and Supreme Court, and 
trial court erred in reversing award 
denying compensation on ground that 
award was not supported by any com- 
petent evidence.—Industrial Commis- 
sion v. Downing, 113 P.2d 869. 

Ga.App. A finding by single director 
of Industrial Board that there had 
been no change in claimant’s condition 
was conclusive upon the superior court 
On appeal. Code 1933, § 114-710.— 
Ingram vy. Liberty Mut. Ins. Co., 10 S. 
£.2d 99, 62 Ga.App. 789." 

Idaho. Supreme Court would not 
disturb findings of Industrial Accident 
Board in proceedings for modification 
of compensation award on ground of 
change in claimant’s physical condi- 
tions, where witnesses had personally 
appeared and testified before board 
and evidence was of such nature as 
might lead different minds to different 
conclusions, Code 1932, § 43-1407.— 
Fackenthall v. Eggers Pole & Supply 
C€o.,, 108 P.2d° 300. 

Mich. Affirmance of commission’s 
finding that compensation claimant was 
entitled to further compensation for 
back injury because of change in physi- 
cal condition was required where there 
was testimony to support the finding. 
—Drake v. Fuller Mfg. Co., 297 N.W. 
228, 297 Mich. 168. 

N.J. Where evidence sustained facts 
found in Supreme Court that alleged 
increased permanent _ disability of 
workmen’s compensation claimant was 
due to natural progress of pre-exist- 
ing conditions for which he had been 
fully compensated, Supreme Court’s 
judgment was conclusive on appeal. 
—Rotino v. J. P. Seanlon, Ine, 19 A. 
2d 777, 126 N.J.L. 419, affirming 15 A. 
2A S8G, noe eel abi Nedilas coatte 

Pa.Super. A _ referee’s finding that 
claimant had some disability beyond 
amputation of distal phalange, the ex- 
tent of which was not proven at time 
of hearing, must be construed as a 
“finding ot fact” for purposes of appeal. 
77 P.S. § 5138.—Michetti v. State Work- 
men’s Ins. Fund, 17 A.2d 712, 143 Pa. 
Super. 458. 

Pa.Com.Pl. On an appeal from a de- 
cision of the Workmen’s Compensation 
Board dismissing defendant’s petition 
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to terminate payment of compensation, 
the record indicated, inter alia: that 
on Oct, 24, 1929, the claimant's legs and 
back were injured in an accident while 
in the defendant's employ; that a 
compensation agreement was made, and 
compensation paid until Nov. 30, 1933, 
at which time defendant filed a petition 
to terminate, which, however, was dis- 
missed by the Referee and Board; 
that on Jan. 11, 1937, defendant filed 
another petition to terminate, alleging 
that claimant’s disability had changed 
from total to partial, and that since 
payments had been made for more 
than 300 weeks, liability should ter- 
minate as of December 31, 1936; and 
that after final hearing, the Referee 
found that claimant had arthritis in- 
volving the sacroiliac articulation and 
was still totally disabled, and dis- 
missed the petition. The defendant 
contended that the arthritic condition 
had been ruled out by the prior deci- 
sion of the Board. It appeared, how- 
ever, that the defendant’s own doc- 
tors had testified as to the injury to 
the claimant’s legs and back. The 
claimant’s physician testified that even 
though claimant was supplied with a 
brace, he is totally disabled, and has 
arthritis involving the sacroiliac artic- 
ulation at the lower end of the spine, 
and that ‘the had that the first time I 
examined him when the issue first 
arose as to whether he was entitled to 
compensation any longer’; he _ also 
stated that the injury aggravated the 
condition of claimant’s back, contribut- 
ing to his total disability. Held, that 
there is sufficient competent evidence 
to support the findings of the Referee, 
affirmed by the Board, and that, there- 
fore, the appeal must be dismissed.— 
Fetterhoff v. Susquehanna Collieries 
Co., 50 Dauph. 341. 

R.J. Trial court’s finding on _ con- 
flicting medical evidence that claim- 
ant was not entitled to a new award 
of compensation on ground that head- 
aches and dizziness from which claim- 
ant suffered were result of blindness 
in one eye caused by injury sustained 
in employment was conclusive. Gen. 
Laws 1938, ec. 300, art. 3, § 6.—Mar- 
coni v. Bartlett Scrap Iron Co., 19 A. 
2d 766. 

Wash. In proceeding under Work- 
men’s Compensation Act to review or- 
der of Department of Labor and In- 
dustries denying opening of claim, 
where there was a verdict for claim- 
ant, neither trial judge, upon a motion 
for judgment notwithstanding verdict, 
nor Supreme Court on appeal, would 
consider question of preponderance of 
evidence, but would consider only 
whether there was any substantial evi- 
dence to support the verdict. Rem.Rey. 
Stat. § 7697—2.—Darling v. Department 
of Labor and Industries, 108 P.2da 


1034. 

§ 1458 

Ind.App. Where employee amended 

application for review of compensa- 
tion award on account of changed 
conditions, by striking from applica- 
tion any claims for permanent partial 
impairment, Industrial Board’s inad- 
vertent omission from its finding of 
the fact that such amendment was 
made, was not prejudicial in absence 
of harm to employee from the omis- 
sion. Burns’ Ann.St. § 40-1410.—Corr 
v. Trustees of Indiana University, 34 
N.E.2d 136. 

§ 1459 


Ga.App. Evidence warranted action 
of superior court in sustaining com- 
pensation claimant’s appeal from In- 
dustrial Board’s award denying pay- 
ment of additional compensation on 
ground that claimant’s condition had 
changed and that he was able to re- 
sume his former occupation. Code 
1933, § 114-101 et seq.—Bituminous 
Casualty Corporation v. Wilbanks, 12 
S.H.2d 479. 

Ohio App. Where compensation 
claimant’s petition alleged and the In- 
dustrial Commission’s answer admitted 
that an application for continued com- 
pensation was denied on rehearing on 
ground that claimant’s disability was 
not the result of injury sustained in the 


moze § 
/W. 675, 295 Mich. 266. 
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course of employment, and there was 


nothing in the record to impugn the 
commission’s order on rehearing, the 
trial court properly refused to permit 
the commission to file an amended an- 
swer alleging that its final order was 
“elaim disallowed on rehearing’ and 
was based on a referee’s report finding 
that evidence before him indicated 
claimant had recovered and had been 
fully compensated.—McManus v. Indus- 


trial Commission of Ohio, 31 N.E.2d 
465, 66 Ohio App. 14. 
Wash. In proceeding to reopen 


claim for an award of compensation, 
physician’s testimony that claimant’s 
condition was due to spinal disturb- 
ance was for the jury, notwithstand- 
ing that physician did not state that 
condition was result of particular in- 
jury which was the basis of the claim, 
Since conclusion te be drawn from the 
physical facts was for the jury.—Bil- 
ski v. Department of Labor and In- 
dustries, 113 P.2d 62. 

In proceeding te reopen claim for 
an award of compensation, physician’s 
testimony that claimant’s condition 
was due to spinal disturbance was for 
the jury, notwithstanding that phy- 
sician did not examine the claimant 
as to other weaknesses, since the de- 
gree of completeness of the examina- 
tion made by the physician could only 
affect the weight to be given his tes- 
timony which was for the jury.—Bil- 


ski v. Department of Labor and In- 
dustries, 113 P.2d 62. 
§ 1460 

Ga.App. Where’ Industrial Board 


dismissed application for ee saeced 
based on ground of change in condi- 
tion and writ of error was pending to 
review a judgment of the superior 
court which reversed ruling of Indus- 
trial Board and remanded the proceed- 
ing for taking of testimony as to the 
alleged change in condition of the 
claimant, application for hearing pur- 
suant to judgment of superior court 
was properly dismissed, since, during 
the pendency of the writ of error, In- 
dustrial Board was without jurisdic- 
tion to entertain the application and 
grant a hearing. Code 1933, § 114- 
709, as amended by Acts 1937, p. 534. 
—MecFarley v. New Amsterdam sual- 
ty Co., 11 S.H.2d 76. 


Ga.App. Where Supreme Court, on 
certiorari, reversed judgment of Court 
of Appeals affirming judgment of su- 
perior court sustaining appeal from In- 
dustrial Board and remanding case to 
Board for further consideration, and it 
appeared from conclusions of law ar- 
rived at by Supreme Court and judg- 
ment of such court that judge of su- 
perior court erred in sustaining appeal 
from Board and remanding case and 
that Court of Appeals erred in affirm- 
ing judgment of superior court, judg- 
ment of Court of Appeals affirming 
judgment of superior court would be 
vacated, and judgment of superior 
court reversed.—New Amsterdam Cas- 
ualty Co. v. McFarley, 13 S.H.2d 588, 
conforming to mandate 12 §.H.2d 3655, 
191 Ga. 334, reversing 10 S.H.2d 249, 
63 Ga.App. 122. 


Mich. Where compensation claimant 
died pending appeal to department for 
review of award by deputy granting 
further compensation on ground of 
change of condition and _ disability, 
rights of a dependent or personal repre- 
sentative of claimant were not before 
the department or the reviewing court, 
and the award would not be permitted 
to stand as respects period prior to 


-claimant’s death, for purpose of col- 


lection by representative. Comp.Laws 


8428.—Nacey v. Utley, 294 N. 


In setting aside award of further 


“compensation because award was made 


after death of compensation claimant, 
which record showed was caused by 
diseases having no proximate connec- 
tion with the original injury, reviewing 
court would not remand the proceed- 
ings to determine rights of dependents, 
Comp.Laws 1929, § 8428.—Nacey vy. 
Utley, 294 N.W. 675, 295 Mich. 266. 
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Idaho. Traumatic neurosis resulting 
from injury by accident arising out of 
and in course of employment, but oc- 
curring after the agreement for or 
award of compensation, amounts to 
such ‘change in condition” as will war- 
rant modification of compensation 
agreement.—Skelly v, Sunshine Mining 
Co., 109 P.2d 622. 


A claimant, after making compensa- 
tion agreement, could not be deprived 
of compensation for increased disability 
consisting of traumatic neurosis result- 
ing from accidental injury on ground 
that if claimant had no marital, finan- 
cial or other worries and had entirely 
refrained from use of alcohol, tobacco 
and work underground, neurotic con- 
dition might not have existed, since in- 
tervening and aggravating causes by 
which disability is increased do not bar 
recovery; claimant not being at fault.— 
ekelly v. Sunshine Mining Co., 109 P.2d 


Ill, The provision in Workmen’s 
Compensation Act that where lump 
sum settlement is approved by Indus- 
trial Commission, settlement is not 
open to review under provision au- 
thorizing a review of an agreement 
or an award at any time within 18 
months after its approval by Com- 
mission on petition alleging that dis- 
ability of employee has recurred, in- 
creased, diminished or ended, indicates 
clear intent that once a lump settle- 
ment is approved by Commission, it 
is not subject to review for recur- 
rence, increase or for diminishine or 
ending of the disability. Smith-Hurd 
Stats. ec. 48, § 156(h).—Michelson v. 
Industrial Commission, 31 N.W.2d 940, 
3875 Ill. 462, 


Pa.Super. The provision of the com- 
pensation act authorizing review, modi- 
fication or vacation of original or sup- 
plemental agreement procured by fraud, 
coercion or other improper conduct, or 
founded on mistake, applies only to 
existing agreements, and does not ap- 
ply to reinstatement of terminated 
agreements. 77 P.S. § 771.—Flowers 
v. Liggett & Myers Tobacco Co., 20 
A.2d 856, 145 Pa.Super. 230. 


R.I. Under Workmen’s Compensation 
Act providing for agreement regarding 
compensation payments, Legislature in- 
tended to guard employee against ter- 
mination of agreement on employer’s 
determinatisn that disability has ceased 
or diminished, and, while encouraging 
parties to enter into agreements, Legis- 
lature intended that such agreements 
should not easily be avoided, by pro- 
viding in effect that they should have 
force of decrees of court. Gen.Laws 
1938, c. 300, art. 3, §§ 1, 13.—Carpen- 
ter v. Globe Indemnity Co., 14 A.2d 
235, 129 A.L.R. 410. 


A workmen’s compensation insurer 
could not, without following statutory 
procedure, terminate compensation pay- 
ments under agreement approved by 
Director of Labor because of use of 
word “or” in agreement that compensa- 
tion should be payable “during total 
disability or until otherwise termi- 
nated in accordance with provisions’ of 
the act, since a finding that disability 
has ended or diminished can be reached 
only by supplemental agreement also 
approved by director, or by decree or 
order of director after a hearing on 
petition for review. Gen.Laws 1938, e. 
300, art. 8, §§ 1, 13.—Carpenter v. 
Globe Indemnity Co., 14 A.2d 235, 129 
A.L.R. 410. 

A workmen’s compensation insurer 
could not, without following statutory 
procedure, terminate compensation pay- 
ments under agreement approved by 
Director of Labor, notwithstanding 
agreement provided that compensation 
was to be payable “during total dis- 
ability or until otherwise terminated in 
accordance with provisions” of the act, 
since policy of compensation act does 
not permit injured workman to waive 
protection guaranteed thereunder re- 
gardless of language used in agreement, 
Gen. Laws 1938, ¢c. 300, art. 3, §§ 1, 13.— 


—— 
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Carpenter vy. Globe Indemnity Co., 14 A. 
2d 235, 129 A.L.R. 410. ; 
RI. The “agreement” regarding 
compensation payments, provided for in 
Workmen’s Compensation Act, is not a 
simple contract to be interpreted in 
accordance with law governing ordi- 
nary contracts so as to authorize in- 
surer to cease payments upon its own 
initiative upon its determination that 
employee's disability had ended, but is 
equivalent to a “decree”, and correct 
method to raise question of employee’s 


continuous disability is by petition to 


review filed in first instance with Direc- 
tor of Labor. Gen.Laws 1938, c. 300, 
art. 3, §§ 1, 13.—Gobeille v. Ray’s Inc., 
14 A.2d 241. 

§ 1467 


Idaho. A compensation agreement 
between claimant, employer, and State 
Insurance Fund, approved by the In- 
dustrial Accident Board, has the same 
effect as an award of the Board, and 
subject to review on appeal is final 
and conclusive as between the parties 
in the absence of fraud, except that it 
may be modified by Board on, the 

round of a change in conditions. 

ode 1932, §§ 43-1407, 43-1408.—Zap- 
antis vy. Central Idaho Min. & Mill. Co., 
106 P.2d 1138. 

Original compensation award consist- 
ing of agreement between claimant, 
employer, and State Insurance Fund, 
approved by the Industrial Accident 
Board, was ‘“‘res judicata’ as to Con- 
dition of claimant at that time, 80 
that, where board specifically found on 
subsequent application for modification 
of the award that there had been no 
change in claimant’s condition, board 
could not, in absence of fraud, hear the 
case de novo and vacate the original 
award on ground that at time of orig- 
inal award claimant’s condition was 
worse than board had then found and 
enter a new and different award. Code 
1932, §§ 43-1407, 43-1408.—Zapantis v. 
Central Idaho Min. & Mill. Co., 106 P. 

Idaho. A compensation agreement 
between claimant, employer, and surety 
approved by the Industrial Accident 
Board has the same effect as an award 
of the board, subject to review on ap- 
peal and in absence of fraud, is con- 
clusive as between the parties, except 
that, on application therefor on the 
ground of change in condition, the 
board may make an award ending, di- 
minishing, or increasing the compensa- 
tion previously agreed upon or award- 
ed.—Skelly v. Sunshine Mining Co., 109 
Pi2d 622. 

Ili. Even if whole evidence in pro- 
ceeding to review compensation agree- 
ment or award on ground of change in 
disability should show that original 
award was wrong, original award can- 
not be reviewed or set aside. Smith- 
Hurd Stats. c. 48, § 156(h).—De Bartolo 
: Industrial Commission, 30 N.H.2d 
ile 

Pa.Super. Where liability insurer of 
third party tort feasor would not pay 
amount of settlement with employee 
until release was executed to compen- 
sation insurer, and employee filed com- 
pensation proceedings, made no objec- 
tion when his attorney stated that his 
disability had ended, and, without ap- 
pealing from compensation award or 
applying for rehearing, sought re-in- 
statement of award and vacation of 
final receipt on ground that his attor- 
ney had misrepresented that additional 
award could be obtained if his disabil- 
ity continued, and on ground of con- 
tinuance, rather than recurrence, of dis- 
ability, award was ‘‘final” and compen- 
sation authorities erred in re-instating 
award and setting aside receipt. 77 
P.S. §§ 671, 771, 772, 871, 1001.—Flow- 
ers v. Liggett & Myers Tobacco Co., 
20 A.2d 856, 145 Pa.Super. 230. 

Pa.Super. Where referee set aside 
final receipt and suspended payments 
under compensation agreement, with 
provision for reinstatement of compen- 
sation payments if claimant should suf- 
fer loss in earnings as a result of his 
partial disability after release from 
penitentiary to which he had been 
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committed for violation of law outside 
his employment, provision of order for 
suspension of payments was improper, 
but order, unappealed from in accord- 
ance with the Compensation Act, be- 
eame a “final adjudication” of claim- 
ant’s right to additional compensation. 
ie SSS 12602: 171, dic, 2 001e— 
Stevenson v. Westmoreland Coal Co., 
21 A.2d 468. 

R.I. Under Workmen’s Compensation 
Act providing for agreement regarding 
compensation payments, Legislature in- 
tended to guard employee against ter- 
mination of agreement on employer’s 
determination that disability has ceased 
or diminished, and, while encouraging 
parties to enter into agreements, Leg- 
islature intended that such agreements 
should not easily be avoided, by pro- 
viding in effect that they should have 
force of decrees of court. Gen.Laws 
1938, c. 300, art. 3, §§ 1, 13.—Carpenter 
vy. Globe Indemnity Co., 14 A.2d 235, 
129 A.L.R. 410. 

8 1468 

Mich. An order granting petition 
of compensation claimant for lump 
sum payment, pursuant to stipula- 
tion of facts and agreement, consti- 
tuted a redemption of liability and 
claimant could not recover further 
compensation. Comp.Laws 1929 § 
8438.—Meyers v. Iron County, 298 N. 
W. 308, 297 Mich. 629. 

§ 1470 

Pa.Super. Where injured employee 
is entitled to reinstatement of compen- 
sation agreement under section of 
Workmen’s Compensation Act author- 
izing such relief on ground of recur- 
rence of disability attributable to in- 
jury suffered in coursy of employment, 
final receipt, by which such agreement 
was terminated, disappears from case. 
77 P.S. § 772.—Koreen v. Union Col- 
Maries Co., 14 A.2d 845, 141 Pa.Super. 


Pa.Super. Where liability insurer of 
third party tort feasor would not pay 
amount of settlement with employee 
until release was executed to compen- 
sation insurer, and employee filed com- 
pensation proceedings, made no objec- 
tion when his attorney stated that his 
disability had ended, and, without ap- 
pealing from compensation award or 
applying for rehearing, sought rein- 
statement of award and vacation of 
final receipt on ground that his attor- 
ney had misrepresented that additional 
award coujd be obtained if his disabil- 
ity continued, and on ground of con- 
tinuance, rather than recurrence, of 
disability, award was “final” and com- 
pensation authorities erred in rein- 
stating award and setting aside receipt. 
77 PS. §§ 671, 771, 772, 871, 1001.— 
Flowers v. Liggett & Myers Tobacco 
Co., 20 A.2d 856, 145 Pa.Super, 230. 

§.D. Where final compensation re- 
ceipt and release was filed with in- 
dustrial commissioner and was not 
disapproved within 20 days and 
where payment was made under re- 
ceipt and release, commissioner had 
no jurisdiction to reopen and review 
receipt and release for fraud or mis- 
take or change in condition. SDC 
64.0302, 64.0509, 64.0603, 64.0608, 
64.0609.—Chittenden v. Jarvis, 297 N. 
W. 787. 

A compensation award based either 
on an adjudication or an agreement 
which has been satisfied by payment 
cannot be reopened and reviewed _be- 
eause of change of condition. SDC 
64.0609.—Chittenden v. Jarvis, 297 N.W. 
787. 

S.D. Where final settlement agree- 
ment, receipt, and release was duly 
filed with industrial commissioner and 
was not disapproved within 20 days, 
and where final payment was made 
thereunder, commissioner had no 
jurisdiction to reopen and review such 
agreement, receipt and _release.—Nils- 
son vy. Krueger, 297 N.W. 790. 

§ 1471 

Mich. The approval by Department 
of Labor and Industry on June 1, 1936, 
of employee’s agreement to accept $4.50 
per week, constituted an adjudication 
that employee was then only partially 
disabled, and did not bar an award on 
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July 14, 1940, of compensation for 
total disability from June 15, 1936. 
Comp.Laws 1929, §§ 8444, 8453.—Led- 
ward v. Public Welfare Board of 
Flint, 299 N.W. 104, 298 Mich. 351. 

The Department of Labor and Indus- 
try had power to fix period of em- 
ployee’s total disability so long as be- 
ginning of that period was subsequent 
to its former adjudication approving 
last settlement agreement for partial 
disability. Comp.Laws 1929, §§ 8444, 
8453.—Ledward v. Public Welfare 
Board of Flint, 299 N.W. 104, 298 Mich. 
oDls 

Wash. Where injured workman sus- 
tained an injury in a particular region 
of his body, and on account thereof 
received a rating of permanent total 
disability, and was placed on a pen- 
sion, and such pension was. subse- 
quently converted into a lump sum 
and paid to injured workman, both 
parties to settlement having acted in 
good faith, and thereafter workman 
recovered sufficiently to re-enter extra- 
hazardous employment, and in course 
of such employment sustained an in- 
jury in another region of his body, 
workman was not entitled to recover 
compensation for time loss resulting 
from second. injury, since injured 
workman, having been classified as 
permanently and_ totally disabled, 
could not in law be further disabled. 
Rem.Rev.Stat. §§ 7679(b, g, h), 7681.— 
Harrington v. Department of Labor 
and Industries, 113 P.2d 618. 

§ 1472 

Ky. Where employee’s motion to 
reopen compensation case on ground 
of change in physical condition, not- 
withstanding final settlement receipt, 
was sustained, but employee died be- 
fore hearing on the reopened ease, and 
nearly five years after the accident, 
and if award had been increased for 
total permanent disability during em- 
ployee’s lifetime, less would have ac- 
crued by the time of his death than 
amount received under lump sum set- 
tlement, employee’s widow and heirs 
could not be substituted for employee 
in the proceeding, and could not re- 
cover compensation as his dependents 
or compensation due the estate. Ky. 
St. §§ 4880 et seq., 4893.—Royal Coal 
Co. v. Arrowood, 147 S.W.2d 386, 285 
Ky. 225. 

Pa.Super. Where final receipt was 
set aside and payments under compen- 
sation agreement suspended when 
claimant was incarcerated for violation 
of law outside his employment, that 
claimant was precluded from earning 
anything while in prison did not bar 
him from having the extent of his dis- 
ability determined and an award of 
additional compensation made, since 
the Compensation Act contemplates 
compensation for loss of earning power 
and not for loss of actual earnings. 77 
P.S. § 512.—Stevenson v. Westmoreland 
Coal Co., 21 A.2d 468. 

Pa.Com.Pl. Claimant’s decedent re- 
ceived injuries consisting of contusions 
of the inner right foot and great toe; 
thereafter he executed a final receipt 
and returned to work. Four months 
later the decedent died from acute mye- 
logenous leukemia. On petition to set 
the final receipt aside, medical testi- 
mony was offered by the claimant that 
the real cause of myelogenotis 1eukemia 
was unknown, although trauma to some 
part of the body may be a cause. The 
referee found for claimant, stating that 
he gave claimant the benefit of the 
doubt. The referee’s findings were re- 
versed by the Board. On appeal held: 
that the positive testimony of two phy- 
sicians that the cause of the disease was 
unknown was sufficient to sustain the 
board’s finding that the accident did 
not cause or contribute to the death of 
decedent, and the board’s dismissal of 
the petition was affirmed.—Sibel v. W. 


J. Rainey, 4 Fay.L.J. 134 
§ 1474 
R.I. The “agreement” regarding 


compensation payments, provided for in 
Workmen’s Compensation Act, is not a 
simple contract to be interpreted in 
accordance with law governing ordinary 
contracts so as to authorize insurer to 
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cease payments upon its own initiative 
upon its determination that employee's 
disability had ended, but is equivalent 
to a ‘decree’, and correct method to 
raise question of employee’s continu- 
ous disability is by petition to review 
filed in first instance with Director of 
Labor. Gen.Laws 1938, c. 300, art. 3, 
§§ 1, 18.—Gobeille v. Ray’s, Inc., 14 A. 
2d 241. 


§ 1475 

Ind.App. In absence of fraud, over- 
reaching or mistake in procurement 
of stipulation between employer and 
employee, fixing time of termination 
of original award of compensation In- 
dustrial Board was without jurisdic- 
tion to entertain employee’s applica- 
tion to set aside stipulation, where 
application was filed more than one 
year after board’s approval of stipula- 
tion. Burns’ Ann.St. § 40-1410.—Corr 
v. Trustees of Indiana University, 34 
N.B.2d 136. 

Where employer and employee en- 
tered into stipulation fixing time for 
termination of original award, the one- 
year period designated in section of 
Workmen’s Compensation Law provid- 
ing that application for modification 
or change in award for change in con- 
ditions must be filed within one year 
from termination of compensation pe- 
riod fixed in original award, com- 
menced to run when stipulation was 
approved by Industrial Board. 
Burns’ Ann.St. § 40-1410—Corr v. 
Trustees of Indiana University, 34 N. 


B.2d 

Pa.Super. An injured employee’s 
disability, as consequence of develop- 
ments since he signed final receipt ter- 
minating compensation agreement or 
physical degeneration resulting from 
injury, must be presented as cause for 
review and reinstatement of agreement 
within a year after last payment of 
compensation. 77 P.S. § 772.—¥Federofft 
v. Union Collieries Co., 15 A.2d 385, 
141 Pa.Super. 308. 

Pa.Super. “Competent and substan-- 
tial medical evidence” to support find- 
ing of Workmen’s Compensation Board 
in proceeding to modify agreement as 
to whether claimant sustained perma- 
nent loss of use of leg means ex- 
pressions of expert opinions affording 
a substantial basis for finding. 77 P.S. 
§ 513.—Flood v. Logan Iron & Steel 
Co., 20 A.2d 792, 145 Pa.Super. 206. 

Pa.Super. A claimant’s incarcera- 
tion for violating the law outside his 
employment and after entering into 
compensation agreement did not pre- 
vent him from prosecuting his claim 
after final receipt was set aside, and 
claimant’s delay for more than eight 
years, during which he was incar- 
cerated, barred his right to have the 
extent of his disability determined and 
to an award of additional compensation, 
17 PSoeS$.512; 2602) 7 77 OO ee 
Stevenson v. Westmoreland Coal Co., 
21 A.2d 468. 

§ 1476 


R.I, A workmen’s compensation in- 
surer before being entitled to a hear- 
ing on petition for review of agreement 
approved by Director of Labor provid- 
ing for compensation payments, on 
ground that total disability has ceased, 
must pay to employee the amount 
specified in agreement. Gen.Laws 1938, 
ce. 300, art. 3, §§ 1, 18.—Carpenter v. 
Globe Indemnity Co., 14 A.2d 285, 129 
A.L.R. 410. 


§ 1478 
Pa.Super. In proceeding by employ- 
er and insurance carrier to modify 


compensation agreement for total dis- 
ability payments, employer and insur- 
ance carrier had burden of establishing 
their contention, which would in effect 
terminate compensation, that claimant’s 
leg injury had developed into perma- 
nent loss of use of leg. 77 P.S. §§ 511, 
518, 772.—Flood v. Logan Iron & Steel 
Co., 20 A.2d 792, 145 Pa.Super. 206. 
An employer and insurance carrier 
applying for modification of agreement 
for payment of compensation for total 
disability into agreement for compensa- 
tion for permanent loss of use of leg 
had burden of proving that condition 
of leg had progressed to point where 
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loss of use of leg had become s0 
permanent as to be equivalent to am- 
putation of leg. 77 P.S. §§ 511, 513, 
772.—Flood v. Logan Iron & Steel 
Co., 20 A.2d 792, 145 Pa.Super. 206. 
_Hividence warranted denial of applica- 
tion of employer and insurance carrier 
for modification of agreement for pay- 
ment of compensation for total disabil- 
ity into agreement for compensation 
for permanent loss of use of leg, on 
ground that injuries to claimant’s foot 
and leg had not rendered his leg as 
useless as leg would have been if am- 
putated. 77 P.S. §§ 511, 5138, 772.— 
Flood v. Logan Iron & Steel Co., 20 A. 
2d 792, 145 Pa.Super. 206. 

Pa.Com.Pl. The burden is on a claim- 
ant to establish by evidence reasonably 
satisfactory his right to have a final 
receipt set aside.—Kursa vy. H. C. Frick 
Coke Co., 4 Fay.L.J. 130. 

Pa.Com.Pl. Under the circumstances, 
where there is no contradiction to doc- 
tor’s testimony as to loss of earning 
power, and the date after which claim- 
ant was unable to work, the Work- 
men’s Compensation Board correctly 
ruled that since there was a recurrence 
of claimant’s disability, he was entitled 
to a modification of the compensation 
agreement under section 413 of the 
act, 77 P.S. §§ 771-774, thereby setting 
aside the final receipt.—Knittle v. Hazle 
Brook Coal Co., 8 Sch.Reg. 108. 

Where defendant introduces no testi- 
mony whatever to contradict the testi- 
mony of the claimant and his doctor, 
it is proper for the Workmen’s Com- 
pensation Board to make its findings on 
the uncontradicted and undisputed tes- 
timony of the claimant and his doctor. 
—Knittle v. Hazle Brook Coal Co., 8 
Sch.Reg. 108. 

8 1479 


Idaho. Where there was no evidence 
to support Industrial Accident Board’s 
finding that there had been no change 
in conditions and that claimant was not 
entitled to a modification of compensa- 
tion agreement, and evidence was con- 
elusive that after making compensation 
agreement claimant suffered from trau- 
matic neurosis traceable to accident and 
injury in employment dismissal of pe- 
tition for modification of compensation 
agreement was error.—Skelly v. Sun- 
shine Mining Co., 109 P.2d 622. 

N.J.Dept.Labor. Where fall left no 
visible signs of injury to back or arm 
of workmen’s compensation claimant, 
claimant’s conduct gave cause for 
doubting his credibility, and medical 
testimony offered by claimant was 
based largely on his subjective com- 
plaints, petition alleging that condi- 
tion since date of prior settlement had 
become worse and that arm had been 
injured would be dismissed.—Circelli v. 
Falco, 18 A.2d 731, 19 N.J.Misc. 213. 

Pa.Super. On employer’s petition to 
modify compensation agreement en- 
tered into under statute dealing with 
schedule of compensation for injuries 
resulting in total disability, on ground 
that employee’s injury had resolved it- 
self into the permanent loss of the use 
of his right foot, Workmen’s Compen- 
sation Board was warranted in finding 
that employer did not sustain its bur- 
den of establishing that employee’s 
right of recovery was limited to spe- 
cific use of right foot, under medical 
testimony that employee had trophic 
uleers which, as a result of the injury 
to his foot, appeared from time to time 
on the foot, causing swelling and pain 
which extended into his back so.as to 
totally incapacitate employee from do- 
ing work. 77 P.S. §§ 511, 512, 513,— 
Hopshock v. Hackmeister, 14 A.2d 374, 
140 Pa.Super. 384. 

Pa.Super. Hvidence supported _ ref- 
eree’s finding that employee was still 
votally disabled as result of an aggra- 
vation of an osteoarthritic condition 
and that aggravation would continue 
for an indefinite period, warranting dis- 
missal of employer’s petition to termi- 
nate open agreement for compensation 
for total disability. 77 P.S. §§ 772-774. 
—Wess v. Diebold Lumber Co., 14 A.2d 
589, 141 Pa.Super. 76. : 

Pa.Super. Evidence held sufficient 
to support conclusions of referee and 
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Workmen’s Compensation Board that 
injured employee was entitled to relief 
under section of Workmen’s Compensa- 
tion Act authorizing reinstatement of 
compensation agreement on ground of 
recurrence of total disability after ex- 
ecution of final receipt terminating 
agreement. 77 P.S. § 772.—Koreen_ y. 
Union Collieries Co., 14 A.2d 845, 141 
Pa.Super. 70. 

Pa.Super. Medical expert’s _ testi- 
mony in unequivocal language that in 
his professional opinion compensation 
claimant’s disability was traceable to 
accident and resulted from a_ heart 
condition as aggravated by head in- 
jury sustained in accident was “sub- 
stantial competent testimony”  suffi- 
cient to warrant setting aside a_ final 
receipt for payments made under a 
compensation agreement and to sus- 
tain an award of compensation for 
total disability—Hamer vy. West Vir- 
ginia Pulp & Paper Co., 18 A.2d 452. 
144 Pa.Super. 144, 

Pa.Super. Evidence held to warrant 
reduction of compensation from total 
to 50 per cent. partial disability. 77 
P.S. § 771.—Vetrulli v. Wallin Con- 
crete Corporation, 18 A.2d 535. 

§ 1480 

IW. In proceeding to review com- 
pensation agreement or award on 
ground of change in disability, in- 
quiry is limited to whether disability 
has recurred, increased, diminished or 
ended, and Industrial Commission must 
consider evidence offered and finding 
made on first inquiry, together with 
additional evidence on ‘the _ issue, 
Smith-Hurd Stats. c. 48, § 156(h).— 
De Bartolo v. Industrial Commission, 
30 N.H.2d 677, 375 Ill. 108. 

Ind.App. A finding and award of 
the Industrial Board stating that com- 
pensation agreement approved by 
board provided for weekly compensa- 
tion beginning September 5, 1935, and 
that employee returned to work Oc- 
tober 21, 1935, was in effect a finding 
that liability for compensation termi- 
nated on date of return to work, and 
therefore board was authorized to 
enter corrected award without hear- 
ing stating that disability ended on 
date of return to work, and that lia- 
bility for compensation then terminat- 
ed. Acts, 1929, « 172, 45.—Stanton 
v. Pitman-Moore Co., 33 N.H.2d 832, 

Pa.Super. Where the workmen’s 
compensation board made no _ finding 
as to claimant’s partial disability and 
the extent thereof in determining 
whether compensation agreement 
should be terminated, the award in 
favor of the claimant could not be 
sustained.—Rennard v. Rouseville 
Cooperage Co., 15 A.2d 48, 141 Pa. 
Super. 286. 


Pa.Super. In making a finding ad- 
verse to claimant who sought modi- 
fication of open agreement for total 
disability compensation, -power of 
compensation authorities was not lim- 
ited to dismissing the petition and 
thus reinstating the open agreement, 
but referee could review and modify 
original agreement and make an 
award for partial disability in accord- 
ance with the finding, though em- 
ployer had not petitioned for reduc- 
tion in compensation. 77 P.S. § 771. 
—Vetrulli v. Wallin Concrete Corpora- 
tion, 18 A.2d 65865. 

Evidence held not to show bias or 
improper conduct of referee who or- 
dered decrease in compensation.—Vet- 
rulli v. Wallin Concrete Corporation, 
18 A.2d 535. 

Pa.Com.Pl. Where an original award 
is not appealed from and a petition for 
reinstatement filed, a new issue is 
created and the burden of justifying 
the request is on petitioner. Defend- 
ant’s answer fixes the issue to be deter- 
mined.—Huha vy. H. C. Frick Coke Co., 
4 Way.L.J. 171. 

R.I. A decree that workmen’s com- 
pensation insurer was not in contempt 
for discontinuing payments under 
agreement approved by Director of La- 
bor, without obtaining an order from 
director, was not “‘res judicata” in sub- 
sequent petition by employee to compel 
insurer to comply with agreement, and 
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2 
court’s action in going beyond scope of 
petition and deciding that employee 
was able to resume work at time in- 
surer ceased making payments consti- 
tuted error. Gen.Laws 1938, ¢. 300, 
art. 3, §§ 1, 18.—Carpenter v. Globe In- 
aay Co., 14 A.2d 235, 129 A.L.R. 
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N.J.Sup. On petition by compensa- 

tion claimant for allowance for in- 
creased disability, opinion evidence of 
present disability, based only on exist- 
ing physical condition, standing alone, 
was incompetent to sustain finding on 
relative fact of increase or decrease in 
disability, since witness must know 
claimant’s condition at time when for- 
mer award was made in order to have 
opinion as to increase or decrease in 
disability —Licker v, J. G. Martin Box 
Co., 21 A.2d 595, 127 N.J.L. 136. 
_ N.J.Dept.Labor. In proceeding for 
increase of compensation award on 
ground of increased disability, where 
original examining physicians were de- 
ceased and the facts of claimant’s con- 
dition at prior hearing were not within 
personal knowledge of medical wit- 
nesses, to determine whether there was 
an increase in disability, prior findings 
were made known to medical witnesses 
by incorporating such findings in the 
hypothetical questions put to the medi- 
cal witnesses. N.J.S.A, 34:15-27.—Lie- 
berman v. Warman, 20 A.2d 604, 19 N. 
J.Mise. 417. 

In proceeding for increase in com- 
pensation award on ground of in- 
creased disability where examining 
physicians who testified on original 
hearing were deceased, and medical ex- 
perts had no personal knowledge of 
claimant’s condition at prior hearing, 
medical experts were permitted to use 
the findings of deceased medical wit- 
nesses at prior hearing as a basis for 
comparison and formulating opinion as 
to character and extent of change in 
disability of claimant. N.J.S.A. 34:15- 
27.—Lieberman v. Warman, 20 A.2d 
604, 19 N.J.Mise. 417. ‘ 

Pa.Super. Where employee, who had 
been awarded compensation for perma- 
nent injuries consisting of loss of right 
index finger, permanent loss of use of 
right thumb, and serious and perma- 
nent disfigurement of face, filed pe- 
tition for an additional award for par- 
tial disability, physician’s testimony 
regarding injury to and extent of dis- 
ability in claimant’s right arm and 
hand had no bearing on _ question 
whether employee was entitled to addi- 
tional compensation for partial disabil- 
ity. 77 P.S. § 513.—Bordick v. John 
Conlon Coal Co., 19 A.2d 536, 144 Pa. 
Super. 522. 
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Mich. Where award of deputy com- 
missioner granting further compensa- 
tion was received and filed by De- 
partment of Labor and Industry De- 
cember 20, and was received by at- 
torneys for employer and insurer De- 
cember 23, but their secretary had 
been called home because of serious 
illness, and claim for review was not 
mailed until December 28, and de- 
livery was attempted Friday, Decem- 
ber, 29, but was not effected until 
Tuesday, January 1, because of de- 
partment’s instructions to postmaster 
not to deliver special delivery mail on 
Saturday, granting application for ex- 
tension of time was not an abuse of 
discretion. Comp.Laws 1929, § 8447. 
—Meyers vy. Iron County, 298 N.W. 
308, 297 Mich. 629. 

Pa.Super. Difference of physicians’ 
opinions as to whether injured em- 
ployee’s increased disability after ex- 
ecution of final receipt, terminating 
compensation agreement, was. attrib- 
utable to widening and slipping of 
injured sacro-iliac joint or to progress 
of arthritis, existing before accident, 
was matter for consideration by com- 
pensation authorities exclusively, and 
cannot be determined by reviewing 
court. 77 P.S. §§ 772, 1001.—Koreen 
v. Union Collieries Co., 14 A.2d 845, 
141 Pa.Super. 76. 

It is too late for employer, executing 
and performing three compensation 
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agreements with injured employee, to 
argue for first time in brief on appeal 
from judgment on Workmen’s Compen- 
sation Board’s award of compensa- 
tion for total disability, recurring after 
employee’s execution of final receipt 
terminating compensation agreement, 
that employee did not sufficiently prove 
occurrence of accident in course of em- 
ployment. 77 P.S. § 772.—Koreen_ Vv. 
Union Collieries Co., 14 A.2d 845, 141 
Pa.Super. 70. an 

Pa.Super. Where medical opinions 
elicited on application of employer and 
insurance carrier for modification of 
agreement for payment of compensa- 
tion for total disability into agreement 
for compensation for permanent loss of 
use of leg were conflicting, it was for 
referee and Workmen’s Compensation 
Board to decide which prognosis would 
be adopted. 77 P.S. §§ 511, 513, 772.— 
Flood v. Logan Iron & Steel Co., 20 A. 
2d 792, 145 Pa.Super. 206. 

Pa.Com.Pl. On petition of claimant 
to set aside a final receipt a finding of 
fact by the compensation authorities as 
to whether or not the disability of 
claimant had ceased, supported by 
competent evidence, is conclusive upon 
the court of common pleas.—Kursa yY. 
H. C. Frick Coke Co., 4 Fay.L.J. 130. 

Where the testimony of physicians 
as to the connection between an injury 
and a disability is conflicting, a finding 
by the compensation authorities, based 
upon and accepting the testimony of 
one group, will not be disturbed by the 
court of common pleas.—Kursa vy. H. C. 
Frick Coke Co., 4 Fay.L.J. 130. 
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Ga.App. In workmen’s compensation 
proceeding, director’s assessment of 
25 penalty against insurance carrier 
or failure to file employer’s report of 
accident, witheut first giving carrier 
an opportunity to be heard, was error. 
Code 1933, § 114-716(e).—Hmployers’ 
Liability Assur. Corporation v, Pruitt, 
10 S.E.2d 275, conforming to answers 
to certified questions 9 S.H.2d 641, 190 
Ga. 479. 

Ga.App. Evidence sustained award 
granting compensation for death of 
taxicab driver which occurred in the 
course of driver’s employment, and an 
award of statutory penalty for failure 
to comply with workmen’s compensa- 
tion law, on ground that corporate em- 
ployer was subject to the compensa- 
tion law and operated its business in 
such a manner as to evade the law, 
and failed to carry proper insurance 
coverage ag required thereby. Code, § 
114-602, 114-603.—Overton-Green Drive- 
eeu pelt System v. Cook, 16 S.E.2d 


N.Y.Co.Ct. In prosecution for fail- 
ure to secure compensation insurance 
for employees, fact that workman was 
to be paid a lump sum upon comple- 
tion of the job and that he came when- 
ever he wanted and was not compelled 
to stay upon the job and was to be 
paid by the square for shingling did 
not show that workman was an “inde- 
pendent contractor” for whom insur- 
ance was not required rather than an 
“employee.” Workmen’s Compensation 
Law, § 50.—People vy. Manzo, 26 N.Y.S. 
2d 566. 
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C.0.A.Mo, The Missouri Workmen’s 
Compensation Act does not add to or 
supplement the common law of that 
state, but is substitutional in charac- 
ter and constitutes a complete and ex- 
clusive code governing all questions of 
substantive rights under its terms. 
Mo.St.Ann. §§ 3301, 3308(¢c, d), 3309, 
pp. 8232, 8242, 8244.—_New Amsterdam 
Casualty Co. v. Boaz-Kiel Const. Co., 
115 F.2d 950. 

Immediate and remote employers sub- 
ject to Missouri Workmen’s Compensa- 
tion Act have no responsibility to their 
employees, injured in the course of em- 
ployment, except such as is imposed 
upon them as employers by the terms 
of the act. Mo.St.Ann. §§ 3301, 3308(c, 
d), 3309, pp. 8232, 8242, 8244.—_New 
Amsterdam Casualty Co. v. Boaz-Kiel 
Const. Co., 115 F.2d 950. 

0.0.A.8.C, An accident to employee 
of garage, sustained when engine of 
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bus, which garage had been called 
upon to repair in emergency, exploded 
while employee was working on bus, 
occurred in course of work which was 
part of “trade business or occupation 
of bus company notwithstanding com- 
pany had regular shops for repair of 
its buses and employee was limited, to 
his remedy under South Carolina 
Workmen’s Compensation Act provid- 
ing that owner contracting with third 
person for performance of work which 
was part of owner’s trade, business 
or occupation, is liable to pay com- 
pensation to any employee employed in 
such work, and hence garage employee 
could not bring common law action 
against bus company for his personal 
injuries sustained in such accident. 
Act §.C. July 17, 1985, §§ 2(b), 14, 
19(a), 39 St. at Large, pp. 1232, 1239 


1242.—Berry v. Atlantic Greyhoun 
Lines, 114 F.2d 255. 
D.C.N.Y. Under express provisions 


of Longshoremen’s Compensation Act, 
a longshoreman’s only remedy against 
his employer for injuries sustained dur- 
ing the course of his employment was 
for compensation provided for by such 
act. Longshoremen’s and Harbor Work- 
ers’ Compensation Act, § 1 et seq., and 
§ 5, 33 U.S.C.A. § 901 et seq., and § 
905.—Paolillo v. Rederi A/B Disa, 38 
F.Supp. 833. 

If ship’s shackle, the breaking of 
which resulted in injury to longshore- 
man, belonged to longshoreman’s em- 
ployer rather than to ship, on which 
longshoreman was working, longshore- 
man could not recover for his injury 
against owner of the ship, nor could 
longshoreman recover at law or in ad- 
miralty against employer, since only 
remedy against employer is provided 
by Longshoremen’s Compensation Act. 
Longshoremen’s and Harbor Workers’ 
Compensation Act, § 1 et seq., and § 
6, 38 USCA. § 961 et seq., and § 905. 
—Paolillo v. Rederi A/B Disa, 38 F. 
Supp. 833. 

If injuries of longshoreman on board 
ship were caused without fault on ship 
owner’s part, but were due solely to 
longshoreman’s contributory negligence 
and to the negligence of longshore- 
man’s employer, longshoreman could 
not recover in admiralty against either 
his employer or the ship owner. Long- 
shoremen’s and Harbor Workers’ Com- 
pensation Act, § 1 et seq., 33 _U.S.C.A. 
§ 901 et seq.—Paolillo v. Rederi A/B 
Disa, 38 F.Supp. 833. 

D.C.N.Y. Where seaman was  dis- 
charged ag member of crew and was 
hired as member of shore gang to effect 
repairs on vessel and was not under 
direction of master or any ship officer, 
he could not maintain personal injury 
action against his employer, since he 
was not a member of “crew” but was 
protected by Longshoremen’s Compen- 
sation Act.—Mamat v. United Fruit Co., 
39 F.Supp. 103. : 

D.C.Wash. The Washington Work- 
men’s Compensation Act is not opposed 
to the common-law theory of recom- 
pense for injury, and a common-law 
action may be maintained and its rem- 
edy enforced in all cases not specially 
covered by the Industrial Insurance 
Act. Laws Wash.1911, p. 345.—Muir v. 
Kessinger, 35 F.Supp. 116. 


Cal.App. A city ‘pension’? system 
and a “compensation” system providing 
benefits for injured employees are 


based upon different theories and are 
mutually exclusive, and payment under 
one does not constitute a deductible 
credit upon the other in absence of 
manifest intent. St.1935, pp. 2516, 
2517, §§ 172, 173 (e)(1).—Vero v. Sac- 
ramento City Employees’ Retirement 
System, 107 P.2d 82. 

CaLApp. Under Workmen’s Compen- 
sation Act, the Industrial Accident 
Commission is given exclusive jurisdic- 
tion over matters of compensation for 
any injury arising out of employment. 
$t.1917, p. 831, as amended; St.1937, 
p. 265 et seq., § 3201 et seq.; Const. 
art. 20, § 21.—Buttner v. American Bell 
Telephone Co., 107 P.2d 439. 

In determining whether relationship 
of employer and employee existed be- 
tween parties, so that Industrial Acci- 
dent Commission would have exclusive 
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jurisdiction of claim for injury, the 
relationship of parties at time injuries 
were sustained, and not at time of 
commencement of action is controlling. 
$t.1917, p. 831, as amended; St.1937, 
p. 265 et seq., § 3201 et seq.; Const. 
art. 20, § 21.—Buttner v. American Bell 
Telephone Co., 107 P.2d 439, ‘i 
Cal.App. Where steamship janitor 
whose time for commencing work was 
8 A.M. arrived at waterfront at about 
7:45 A.M. in a taxicab and_ while 
alighting on congested bulkhead, 
which at times was predominantly 
used by his employer and was super- 
vised by employer’s private police, 
had his foot caught between taxicab 
door and door sill when an automo- 
bile owned by employer and operated 
by another employee in the course 
and scope of his employment backed 
into taxicab, janitor’s injury “arose 
out of and in the course of employ- 
ment” and was within the exclusive 
jurisdiction of the Industrial Accident 
Commission. S§t.1937, p. 269, § 3600. 
arr gee vy. Matson Nay. Co., 109 P.2d 


Conn. As_ between all persons in 
mutual relationship of employer and 
employee who have accepted the provi- 
sions of the Workmen’s Compensation 
Act, the right to obtain and the liabil- 
ity to pay compensation is substituted 
for the common-law rights and liabili- 
ties otherwise existing between them 
to the exclusion of the latter. Gen.St. 
1930, § 5230.—Buytkus v. Second Nat. 
Bank, 16 A.2d 579, 127 Conn. 316. 

Idaho. The Compensation Law pro- 
vides a special remedy not known to 
the common law, and the act itself de- 
prives the workman of his common-law 
right and provides indemnities specified 
in lieu thereof. Code 1932, § 43-901 et 
seq.—Close v. General Const. Co., 106 
P.2d 1007. 

Iowa. Where there was no conten- 
tion that either employee or employer 
exercised the right to elect to ae- 
cept or reject the compensation law, 
the parties were presumed under the 
law to have elected to come within the 
provisions of the law, and the rights 
and remedies provided by the law were 
exclusive. Code 1935, §§ 1377, 1380.— 
Doyle v. Dugan, 295 N.W. 128. 

Kan. The remedies provided by the 
Workmen’s Compensation Law are ex- 
clusive when the workman and his em- 
ployer are operating under that law 
and the injury complained of is one 
within its purview.—Jennings y. Kan- 
6as Power & Light Co., 105 P.2d 882. 
152 Kan. 469. 

Where employee alleged that em- 
ployer contracted with leasehold own- 
er for the drilling of certain wells, 
that owner operated wells for gas and 
employer operated wells for oil, that 
owner and employer jointly used at 
least a part of the facilities on the 
leasehold, that owner of leasehold op- 
erated a road for benefit of both, and 
that employer directed employee to 
ride in a truck with a third party over 
road as result of which employee was 
injured, employer and owner of lease- 
hold operated lease as “employers 
jointly’ subject to compensation stat- 
utes, and employee could not maintain 
an action for injuries against owner 
but was limited to relief under Work- 
men’s Compensation Act. Gen.St.1935, 
44-508, 44-507, 44-508(c, h).—Jennings 
v. Kansas Power & Light Co., 105 P. 
2d 882, 152 Kan. 469. 

Md. The Upper Potomac River Com- 
mission which was engaged in con- 
struction of a river dam project, and 
its employee, came within the provi- 
sions of the workmen’s compensation 
law which provided the employee with 
exclusive remedy for injuries sustained 
in his employment if the commission 
complied with the provisions of the 
law in providing or insuring compen- 
sation to its employees. Laws 1935, e. 
409; Code 1939, art. 101, §§ 14, 46.— 
Lease v. Upper Potomac River Commis- 
sion, 20 A.2d 498. 

Mass. Where waitresses who re- 
ceived meals as part of their pay con- 
tracted trichinosis allegedly as result of 
eating insufficiently cooked pork fur- 
nished by employer which was in-' 
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~ based on statute. 
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sured under Workmen’s Compensation 
Aet, the introduction into waitresses’ 
bodies of the trichinae which caused 
the illness constituted a “personal in- 
jury” which was compensable as “‘aris- 
ing out of and in the course of employ- 
ment” and hence waitresses, who had 
made no reservation of common law 
rights, could not maintain actions for 
breach of implied warranty of fitness of 
the food. G.L.(Ter.Ed.) c. 106, § 17(1); 
ec. 152, §§ 24, 26—De Stefano v. Alpha 
Lunch Co. of Boston, 30 N.BH.2d 827, 
308 Mass. 38. 

Where employer is insured under 
Workmen’s Compensation Act and em- 
ployee makes no reservation of com- 
mon-law rights, a compensable injury 
to employee will not support an action 
against the employer at law, whether in 
tort or in contract. or whether or not 
G.L.(Ter.Ed.) e. 152, 
§§ 24, 26.—De Stefano v. Alpha Lunch 
Co. of Boston, 30 N.E.2d 827, 308 
Mass. 38. 

Mass. The Workmen’s Compensa- 
tion-Law creates rights and remedies 
and procedure all its own not previ- 
ously known to common or statutory 
law, and to parties properly within 
its terms it abolishes old legal rights 
and obligations and creates a new re- 
lation with 
cidents. G.L.(Ter.Ed.) ¢@. 152, § 1 et 
seq.—In re Opinion of the Justices, 
S49N-E.2d 527. 

Mo.App. An employee having claim 
under Workmen’s Compensation Act 
does not have common-law cause of 
action for damages, and a proceeding 
before Workmen’s Compensation Com- 
mission is employee’s exclusive remedy. 
Mo.St.Ann. § 3299 et seq., p. 8229 et 
sv ie eae v. Thompson, 146 S.W. 


N.H. Provision of Employers’ Lia- 
bility and Workmen’s Compensation 
Act that right of action of an injured 
employee for damages caused by such 
injury, at common law, or under any 
statute in force on named date, should 
not be affected by the act, refers not 
only to injuries sustained before pass- 
age of act but also to injuries sus- 
tained after passage of act, and hence 
act does not destroy common law of 
master and servant. Pub.Lawsg 1926, ec. 


178, §§ 10, 11—Dubuc y. Amoskeag 
Industries, 15 A.2d 867. 
N.Y.Sup. An employer or insurance 


carrier must provide statutory compen- 
sation for accidental injury arising out 
of and in course of employment regard- 
less of whether injury was due to em- 
ployer’s negligence, and as against em- 
ployer, the statutory remedy is exclu- 
sive, but the common-law remedy 
against a person not in the same em- 
ploy whose wrong or negligence caused 
the injury remains intact, and provision 
in Workmen’s Compensation Law relat- 
ing to third-party actions was not in- 
tended to inure to benefit of such per- 
son. Workmen’s Compensation Law, § 
29.—McCue v. J. F. Shea Co., 24 N.Y.S. 
2d 307, 175 Misc. 557, affirmed 24 N, 
Y.8.2d 130, 260 App.Div. 946. 


N.Y.Ct.Cl. Generally, the Workmen’s 
Compensation Law is the exclusive 
remedy available to employee of the 
state. Workmen’s Compensation Law, 
§ 3, subd. 1, group 16.—Otis v. State, 
27 N.Y.S.2d 527, 176 Misc. 389. 

Pa.Com.Pl. Where an employe con- 
tracts an occupational disease prior to 
January 1, 1938, the effective date of 
the Occupational Disease Compensation 
Act of July 2, 1937, P.L. 2714, 77 B.S. 
§ 1101 et seq., supplementing The 
Workmen’s Compensation Act of June 
4, 1937, P.L. 1552, 77 B.S. § 1 et seq., 
but continues in his employment after 
that date, his sole remedy is under the 
statutes rather than by an action in 
trespass.—Salada y. Drakenfeld & Co., 
39 D. & C. 234, 20 Wash. 154. 

Pa.Com.Pl. Where an employee, who 
is receiving compensation for injuries 
received from an allegedly wilful as- 
sault by his employer, sues the em- 
ployer in trespass, and the defendant, 
contending that the injuries were ac- 
cidental and pleading the fact of re- 
eceipt of compensation by plaintiff as 
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new matter, takes rule for judgment on 
reply to such new matter and also files 
an affidavit of defense raising questions 
of law. Held, that rule for judgment 
in favor of defendant will be made ab- 
solute. When the relation of employer 
and employee is established, the remedy 
under the Compensation Act, 77 P.S. 
§ 1 et seq., automatically applies and 
comprises complete remedy.—Miller v. 
Brobst, 42 Lack.Jur. 138. 

See Munro v. Bloedel, Stewart & 
Welch Ltd. [1940] 4 Dom.L.R. 683. 
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Minn. A checker and trucker who 
had been directed by railroad en- 
gaged in interstate commerce to work 
as checker at grocery company’s build- 
ing under agreement between railroad 
and grocery company whereby grocery 
company was to pay checker’s salary 
was an “employee” of railroad and en- 
titled to maintain an action against 
railroad for injuries sustained on prem- 
ises of grocery company, as against 
contention that checker was in the 
joint employ of the railroad and gro- 
cery company, that he was_render- 
ing a service exclusively for the gro- 
cery company, and that the injuries 
sustained came within the Compensa- 


tion Act. Mason’s_ Minn.St.Supp.1940, 
§ 4272-1 et seq.—Ryan v. Twin Cit 
Wholesale Grocer Co,, 297 N.W. 705. 


Mo.App. The remedy of plaintiff 
who was injured while repairing gas- 
oline pump was not under Workmen’s 
Compensation Act, rather than by ac- 
tion for damages, if plaintiff was in- 
dependent contractor not employed in 
matter which was in operation of 
usual business which defendant car- 
ried on. Mo.St.Ann. § 3299 et seq., 
Pp. 8229 et seq.—Feldewerth v. Great 

astern Oil Co., 149 S.W.2d 410. 

Pa.Super. In determining whether 
demonstrator who demonstrated stain- 
less steel kitchenware in department 
store was an “employee” of the store 
owner so that she was precluded un- 
der the Workmen’s Compensation Act 
from maintaining common law action 
against the owner for: injuries sus- 
tained in accident occurring in the 
store, fact that representative of store 
in charge of floor where demonstration 
was held admitted that steel company 
fixed compensation of demonstrator 
which was paid out of money forward- 
ed by company to owner for that pur- 
pose was an indication that it was the 
company and not the owner that re- 
tained control over the demonstrator, 
but was not decisive of the issue. 77 
P.S. § 1 et seq.—Walters v. Kaufmann 
Department Stores, 20 A.2d 865, 145 
Pa.Super. 56. 
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Ga.App. Where an employer and 
employee were operating under the 
compensation act, the employee’s only 
recourse for compensation for an ac- 
cidental injury arising out of and in 
the course of employment was under 
the act, and the fact that the injury 
did not result in diminished earning 
capacity and was not otherwise made 
compensable by the act did not give 
the employee a right of action against 
the employer at common law. Code 
1938, §§ 114-108, 114-406.—Blue Bell 
Giene Mfg. Co. v. Baird, 13 S8.H.2d 


La.App. Where employee’s claim 
against employer is not within Work- 
men’s Compensation Law, employee 
may enforce his rights under the gen- 
eral law of torts. Act No. 20 of 1914, 
§ 2, as amended by Act No. 85, of 
1926, and § 34, as amended by Act No. 
88 of 1918, p. 60.—Clark v. Southern 
Kraft Corporation, 200 So. 489. 

N.J. An employee’s tuberculosis 
which was revived from a dormant 
condition because of dust and fumes 
of acids and chemicals inhaled by 
employee while working in employer’s 
chemical plant was not the result of 
a compensable “accident” so as _ to 
preclude employee from maintaining a 
common-law action therefor. N.J.S.A. 
84:15-7 et seq—Dailey v. Mutual 
Chemical Co. of America, 19 A.2d 778, 
126 N.J.L. 426, atliirming 16 A.2d 557, 
125 N.J.L. 465. 
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N.Y. Where nurse employed by 
city hospital became ill after eating 
food while on duty and to stop vomit- 
ing was treated at nurses’ infirmary 
with injections of decomposed mor- 
phine solution which resulted in loss of 
entire use of arm, injury was not one 
“arising out of and in course of em- 
ployment” within Workmen’s Compen- 
sation Law so as to preclude personal 
injury action against city. Workmen’s 
Compensation Law, § 1 et seq.—Volk 
y. City of New York, 30 N.H.2d 596, 
284 N.Y. 279, reversing 19 N.Y.S.2d 53, 
259 App.Div. 247. 


Ohio App. Prior to May 26, 1939, the 
Workmen’s Compensation Act relieved 
employers subject to and complying 
with the act from liability only on ac- 
count of such injuries and diseases as 
were made compensable out of the fund 
under jurisdiction of Industrial Com- 
mission and if an employee had no 
provable claim against the fund, his 
right of action against his employer 
would stand or fall by application of 
common law and other statutory rules 
as though the Workmen’s Compensa- 
tion Act did not exist—Weil v. Taxi- 
cabs of Cincinnati, 35 N.E.2d 613, ap- 
peal dismissed 35 N.H.2d 445, 138 Ohio 

14, 


St. 414 
§ 1494 

Minn, An underground miner who 
became afflicted with a disabling ail- 
ment not covered by compensation act 
through negligence of his empleyer 
amounting to omission by employer to 
perform statutory duty to properly ven- 
tilate an underground mine where min- 
er worked could maintain action at.law 
for damages against employer, notwith- 
standing that inspector of mines had 
not condemned the mine, since statute 
concerning duty of employers to pro- 
vide adequate means of ventilation in 
places of employment was applicable to 
mine. Mason’s Minn.St.1927, §§ 4171 et 
seq., 4174, 4233 et seq., 4235.—Apple- 
eee Oliver Iron Mining Co., 296 N. 


Ohio App. Prior to May 26, 1939, the 
Workmen’s Compensation Act relieved 
employers subject to and complying 
with the act from liability only on ac- 
count of such injuries and diseases as 
were made compensable out of the fund 
under jurisdiction of Industrial Com- 
mission and if an employee had no 
provable claim against the fund, his 
right of action against his employer 
would stand or fall by application of 
common law and other statutory rules 
as though the Workmen’s Compensa- 
tion Act did not exist—Weil v. Taxi- 
eabs of Cincinnati, 35 N.H.2d 6138, ap- 
sare gas a 35 N.H.2d 445, 138 Ohio 


Where original provision of Work- 
men’s Compensation Act relating to oc- 
cupational diseases provided that every 
employee disabled because of contrac- 
tion of certain occupational diseases 
should on or after July 1, 1921, be 
entitled to compensation, and amend- 
ment thereto, containing emergency 
clause, was passed May 26, 1939, which 
made all occupational diseases, includ- 
ing monoxide poisoning, compensable, 
fact that amendment, as required by 
Constitution, contained entire provision 
amended did not give the amendment 
“retroactive” effect so as to apply to all 
eases arising after July 1, 1921, and 
hence common-law action could be 
maintained for wrongful death of em- 
ployee which occurred February 8, 
1939, as result of contracting monoxide 
poisoning. Gen.Code, §§ 26, 1465-44 to 
1465-108, 1465-68a, 1465-68b, 1465-72a, 
1465-90; Const. art. 2, § 16.—Weil v. 
Taxicabs of Cincinnati, 35 N.B.2d 613, 


appeal dismissed 35 N.W.2d 445, 138 
Ohio St. 414. 
§ 1496 
Cal.App. The superior court was 


without jurisdiction of employee’s ac- 
tion for injuries sustained as result of 
employer’s alleged deceit in misrepre- 
senting to employee nature of carbon 
tetrachloride, which substance was 
used by employee in his work, notwith- 
standing that employee founded his 
cause of action upon deceit allegedly 


§ 1496 


practiced by employer, since Industrial 
Accident Commission had exclusive ju- 
risdiction regardless of cause of acci- 
dent or injury. St.1917, p. 831, as 
amended; St.1929, p. 430, § 6; St. 
1937, p. 265 et seq., § 3201 et seq.; 
Const. art. 20, § 21.—Buttner v. Ameri- 
ean Bell Telephone Co., 107 P.2d 439. 

The right of employee to bring inde- 
pendent action against employer for de- 
ceit, in so far as compensation for in- 
juries was concerned, was curtailed by 
Legislature in exercise of police power 
through enactment of Workmen’s Com- 
pensation Act. St.1917, p. 831, as 
amended; St.1937, p. 265 et seq., § 
3201 et seq.; Const. art. 20, § 21.— 
Buttner vy. American Bell Telephone 
Co., 107 P.2d 439. 

N.J.Com.Pl. Suit for assault and bat- 
tery may be brought at common_ law 
by employee against employer.—Rum- 
mae v. Erb, 20 A.2d 54, 19 N.J.Misce. 
nal 


* § 1503 

D.C.Wash. The Washington Indus- 
trial Insurance Act is available only 
to an employer contributing to statu- 
tory insurance fund, and such payment 
is a matter of affirmative defense 
which must be pleaded and proved in 
order to defeat an action at law 
against the employer for injury to his 
employee. Laws Wash.1911, p. 345.— 
Muir v. Kessinger, 35 F.Supp. 116. 

Ind.App. Where employers did not 
carry compensation insurance and did 
not make proof to Industrial Accident 
Board of their financial ability to pay 
any employee who might be injured in 
course of his employment, an injured 
employee had an election to proceed 
against employers for compensation un- 
der Workmen’s Compensation Act or to 
proceed against them at law under pro- 
vision taking away defenses of con- 
tributory negligence, negligence of a 
fellow-employee, and assumption of 
risk. Burns’ Ann.St. §§ 40-1210, 40- 


1601, 40-1602.—Conway v. Park, 31 
N.H.2d 79. 

§ 1506 
Ark. That Arkansas employee of 
Louisiana corporation, who was _ in- 


jured in Arkansas, accepted payments 
from insurance carrier of corporation, 
did not preclude employee from bring- 
ing suit at common law in Arkansas 
for his injuries, where there was no 
evidence that employee ever made an 
election to accept benefits under the 
Louisiana Compensation Act. Act La. 
No. 20 of 1914; Const. art. 5, § 32; 
Amend. No. 16.—Haynes Drilling Cor- 
poration v. Smith, 143 S.W.2d 27, 200 
Ark. 1098 

Ga.App. An employee is conclusive- 
ly presumed to come under the com- 
pensation act in absence of an elec- 
tion not to come under it, and an em- 
ployee who voluntarily comes under 
the act in effect agrees that, if he is 
injured by accident contemplated by 
the act, he will ‘waive’ all of his 
rights to sue at common law or oth- 
erwise and rely solely on the recovery 
rovided for him under_ the act. 
ode 1933, § 114-103.—Blue_ Bell 
eiohe Mfg. Co. v. Baird, 13 S.H.2d 
1065. 


Ohio App. An injured employee, who 
applied for and received a compensa- 
tion award for his injury under the 
Compensation Law, though his employ- 
er had failed to comply with the pro- 
visions of the Compensation Law, there- 
by made his “election of remedies’? so 
as to be precluded from thereafter 
maintaining an action against his em- 
ployer for damages under statute pro- 
viding that, when an employer has 
failed to comply with the Compensa- 
tion Law, employer is liable to em- 
ployee for injuries sustained in the 
course of employment. Gen.Code, §$§ 
1465-78, 1465-74, 1465-86, 1465-90; 
Const. art. 2, 35.—Geller v. Epstein, 
34 N..2d 66, 66 Ohio App. 354. 


§ 1508 
N.Y.Sup. The fact that employee’s 
claim for compensation for injuries al- 
legedly resulting from employer’s fail- 
ure to equip factory with ventilating 
equipment required by the Labor Law, 
was disallowed on ground that em- 
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ployee was not suffering from an oc- 
cupational disease compensable under 
the Workmen’s Compensation Law 
would not bar recovery by employee 
in an action at law for damages upon 
showing the employer’s fault. Labor 
Law, §§ 200, 299; Workmen’s Com- 
pensation Law, § 1 et seq.—Weydig v. 
Cole Electric Products, 25 N.Y.S.2d 863. 


§ 1509 

Ind.App. The Workmen’s Compensa- 
tion Act operates to take away from 
employer, against whom an action is 
alleged by employee on ground that 
employer has failed to comply with 
Compensation Act, the defenses of con- 
tributory negligence, assumption of 
risk, and negligence of a fellow-servant, 
but proof of employer’s negligence is 
necessary before an employee can re- 
cover from such employer for injuries 
sustained in service not shown to have 
been willfully inflicted. Burns’ Ann.St. 


§§ 40-1210, 40-1601, 40-1602—Conway 
v. Park, 31 N.B.2d 79. 
Ky. An employer not operating un- 


der provision of Workmen’s Compensa- 
tion Act, although eligible to do so, 
was not an “insurer” of its employees’ 
safety, and was only liable to employ- 
ees for injuries received in its employ 
upon being guilty of negligence con- 
stituting proximate cause of the in- 
jury. Ky.St. § 4880 et seq.cmHoward v. 
Southern Harlan Coal Co., 152 S.W.2d 
613, 287 Ky. 228. 

Mass. The Workmen’s Compensa- 
tion Act does not enlarge employer’s 
duty, nor transform into negligence 
conduct theretofore involving no liabil- 
ity. G.L.(Ter.Hd.) c. 152, § 1 et seq.— 
Spear v. Chelsea Bldg. Wrecking Co., 
32 N.H.2d 241, 308 Mass. 416. 

Mass. A provision of proposed law 
ereating state insurance fund to pro- 
vide for workmen’s compensation, which 
amended Workmen’s Compensation Law 
by adding provision that noninsuring 
employer would be deprived of defense 
that employee’s injury was not a di- 
rect result of any negligence of em- 
ployer, must be interpreted as creating 
cause of action in employee sustaining 
injury in course of his employment, 
that is, a direct result of such employ- 
ment though not a direct result of any 
meslisene of employer. G.L.(Ter.Ed.) 
c. 152, § 66.—In re Opinion of the Jus- 
tices, 34 N.H.2d 527. 

§ 1510 

Ky. Where mining company was eli- 
gible to operate under Workmen’s 
Compensation Act but declined to do 
so, the defenses of contributory negli- 
gence and assumed risk were not avail- 
able to defendant in common-law ac- 
tion, unless contributory negligence or 
assumed risk was the sole cause of the 
injuries sustained. Ky.St. § 4960.— 
Cloversplint Coal Co. v. Blair, 151 S.W. 
2d 1052, 287 Ky. 158. 

In action for death of miner against 
company which was eligible to operate 
under Workmen’s Compensation Act 
but declined to do so, the death of de- 
cedent who continued to work upon be- 
ing assured by foreman of the safety of 
the place could not be said to be solely 
due to assumption of risk by decedent, 
where the danger was not so apparent 
that no ordinarily prudent person 
would disregard it. Ky.St. 4960.— 
Cloversplint Coal Co. v. Blair, 151 S.W. 
2d 1052, 287 Ky. 158. 

Mass. Where employer was not a 
subscriber under Workmen’s Compen- 
sation Act, if employee who sustained 
injuries was not a ‘farm laborer’ it 
would not be a defense to the em- 

loyee’s action for injuries sustained 
n an accident that the employee was 
negligent or that he had assumed the 


risk of injury. G.L.(Ter.Ed.) ¢. 152, § 
66, 67.—Klein y. Keresey, 29 Nusa 
Mass. In action for injuries to em- 


ployee of corporate defendant not in- 
sured under Workmen’s Compensation 
Act, only question is whether there is 
any evidence of defendant’s or its sery- 
ants’ or agents’ negligence having 
causal connection with injury to plain- 
tiff, as plaintiff’s negligence, assump- 
tion of risk or fellow servant’s negli- 
gence is no defense. G.L.(Ter.Ed.) e. 
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152, § 66.—Mucha v. Northeastern 
Crushed Stone Co., 30 N.H.2d 870, 307 
Mass. 592. 

Mass. In action for injuries to em- 
ployee of an employer not insured un- 
der Workmen’s Compensation Act, only 
question is whether there is any evi- 
dence of negligence of employer or its 
servant having causal connection witb 
plaintiff’s injury, since plaintiff’s neg- 
figence, assumption of risk or fellow 
servant’s negligence is no defense. G. 
L.(Ter.Ed.) ce. 152, § 1 et seq., and § 
66.—Spear v. Chelsea Bldg. Wrecking 
Co., 32 N.E.2d 241, 308 Mass. 416. 


§ 1511 
Ky. Where mining company was eli- 
gible to operate under Workmen’s 


Compensation Act but declined to do 
so, the defenses of contributory negli- 
gence and assumed risk were not avail- 
able to defendant in common-law ac- 
tion, unless contributory negligence or 
assumed risk was the sole cause of the 
injuries sustained. Ky.St. § 4960.— 
Cloversplint Coal Co, v. Blair, 151 S.W. 
2d 1052, 287 Ky. 158. 

Ky. In employee’s action against 
employer for rupture sustained when 
attempting to move heavy stove, where 
employee alleged that employer did not 
operate under compensation act al- 


though eligible to do so, evidence es- 


tablished that employee’s own negli- 
gence in attempting to pull heavy stove 
with only three rollers under it over 
a crack where two floors joined was 
“proximate cause” of his injuries, and 
hence he was not entitled to recover 
from employer. Ky.St. § 4880 et seq.— 
Howard v. Southern Harlan Coal Co., 
152 S.W.2d 618, 287 Ky. 228. 
§ 1515 

Ga.App. An employee’s common-law 
petition, seeking to recover compensa- 
tion from contractor and subcontrac- 
tor for injury not alleged to have been 
due to negligence of either or both of 
defendants, stated no cause of action 
and was properly dismissed on gen- 
Gra), Cae es yoCary jee SE. 


§ 1516 

Cal.App. In action by injured em- 
ployee against employer who had failed 
to secure compensation, verdict for $8,- 
500, plus $1,700 as attorney’s fees was 
required to be set aside as excessive 
and as resulting from prejudice of 
jury and willful and deliberate mis- 
representations of material facts by 
plaintiff. St.1937, p. 271 et seq., §§ 
3706-3709; pp. 278, 283, §§ 4451, 4660. 
te v. Ocean Shore R. R., 109 P.2d 


§ 1517 

Cal.App. In action by employee for 
damages resulting from negligent in- 
jury against an employer who had 
failed to secure compensation, proof 
that since plaintiff’s discharge from 
the navy he had used 11 different 
names and aliases and that he had 
sued under a name different from those 
which he used when he had enlisted in 
the navy, when he was married and 
when he had been employed, excused 
an earlier discovery of plaintiff’s true 
age and’ showed proper diligence on 
part of defendants who moved for a 
new trial on ground of excessive dam- 
ages resulting from plaintiff’s misrep- 
resentation of his age. St.1937, p. 271 
et seq., §§ 3706-3709.—Hicks v. Ocean 
Shore R. R., 109 P.2d 1032. 

La.App. Where sole remedy of 
plaintiff suing in tort for personal in- 
juries was under the compensation law, 
but he did not pray in the alternative 
for a recovery in compensation, his ac- 
tion was required to be’ dismissed.— 


oe, Pa. 


Spanja v. Thibodaux Boiler Works, 2 


So.2d 668. 
§ 1518 


Ind.App. An employee who exercised 
election to seek compensation for his 
injuries in an action at law against em- 
ployers who failed to comply with 
Workmen’s Compensation Act assumed 
the burden of alleging in his complaint 
sufficient facts to constitute an action 
at law against the employers, since 
Compensation Act does not attempt to 
create a liability against employer who 
is wholly without fault, even though he 
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is operating without complying with 
act. Burns’ Ann.St. §§ 40-1210, 40- 
SO eh eae ei e Vv. Park, 82 
La.App. Employee’s petition, which 
alleged that he was required in course 
of his employment to come in close 
contact with beaters which contained 
acids and other chemicals, that beaters 
were in such a bad state of repair that 
they constantly leaked, thereby requir- 
ing employee to walk on floor where 
acids and other chemicals had accumu- 
lated and handle objects that had be- 
come saturated with chemicals and 
acids, and that as a result thereof em- 
ployee sustained a calloused_ condi- 
tion of both hands and both feet, 
which caused hands and feet to crack 
open and become extremely sore and 
tender, set forth a cause of action un- 
- der general tort law against employer, 
and not one under compensation act, 
since petition did not allege an in- 
jury by “accident”. Rev.Civ.Code, art. 
Balboa Ack, sNO.. 20: of-1914, \§52,.'as 
amended by Act No. 85 of 1926, § 34, 
as amended by Act No. 38 of 1918, p. 
60, and § 38, as amended by Act No. 
88 of 1918, p. 60.—Clark v. Southern 
Kraft Corporation, 200 So. 489. 


Mad. In action for injuries sustained 
by employee in truck accident, against 
the Upper Potomac River Commission, 
which was engaged in construction of 
a river dam project as employer, dec- 
Jaration which failed to allege that 
commission had not complied with pro- 
visions of Workmen’s Compensation 
Law -relating to providing or insuring 
compensation to injured employees was 
demurrable, since in absence of such 
allegation the assumption was that the 
commission complied with such provi- 
sions, and if it did, the remedy avail- 
able to employee under Workmen’s 
Compensation Law  was_ exclusive. 
Laws 1935, ec. 409; Code 1939, art. 101, 
§§ 14, 46—Lease y. Upper Potomac 
River Commission, 20 A.2d 498. 

N.J.Sup. A complaint in common law 
action which alleged cause of action 
based on employer’s knowledge of cus- 
tomary skylarking stated cause of ac- 
tion which was compensable under 
Workmen’s Compensation Act and of 
which Workmen’s Compensation Bureau 
had jurisdiction. N.J.S.A. 34:15-7 et 
seq.—Staubach vy. Cities Service Oil 
Co., 19 A.2d 882, 126 N.J.L, 479. 

Where complaint which alleged cause 
of action based on employer’s knowl- 
edge of customary skylarking con- 
tained no allegation that employment 
contract contained express statement 
in writing that elective compensation 
article of compensation act was not in- 
tended to apply, nor that any written 
notice to such effect was given, plain- 
tiff was barred from recovery in com- 
mon law action, and order striking 
complaint was proper. N.J.S.A. 34 :15— 
7 et seq., 34:15-9.—Staubach vy. Cities 
Service Oil Co., 19 A.2d 832, 126 N.J.L. 
479. 


Pa.Com.P1. In an action of trespass 
it is the duty of plaintiff to describe 
with sufficient certainty in his state- 
ment of claim the place where the ac- 
cident occurred in order that defendant 
know with reasonable certainty 


may 1 

the exact location.—Zacharzewski Vv. 
Landis, 15 Northumb.L.J. 122. 
Pa.Com.Pl. In an action of trespass 


for personal injuries a statement of 
claim is insufficient which avers that 
defendant employer “did not accept the 
Workmen’s Compensation Act, but re- 
jected the said Workmen’s Compensa- 
tion Act and did not carry workmen’s 
compensation insurance.” That plain- 
tiff may sustain his action, he is re- 
quired to allege the manner in which 
the defendant rejected the Workmen’s 
Compensation Act of 1915, Article 3, 
Section 302 (a), 77 P.S. § 461, of which 
provides that it shall be presumed that 
the parties have accepted the provisions 
of the act and have agreed to be bound 
thereby unless there be an express 
statement in writing that the provisions 
of the act are not intended to apply, 
and unless a true copy of such written 
statement, accompanied by proof of 
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service thereof upon the other party, 
setting forth under oath or affirmation 
the time, place and manner of such 
service be filed with the Bureau.—Zach- 
aaa v. Landis, 15 Northumb.L.J. 


§ 1523 
D.C.Wash. The Washington Indus- 
trial Insurance Act is available only 
to an employer contributing to statu- 
tory insurance fund, and such payment 
is a matter of affirmative defense which 
must be pleaded and proved in order 
to defeat an action at law against the 
employer for irjury to his employee. 
Laws Wash.1911, p. 345.—Muir v. Kes- 

Singer, 35 F.Supp. 116. 


§ 1524 

Cal.App. Under Workmen’s Compen- 
sation Act provision that if an employ- 
er fails to secure payment of compensa- 
tion injured employee may bring action 
for damages, and that in such action 
employer is presumed to be negligent, 
and that burden of proof is upon em- 
ployer to rebut such presumption, stat- 
ute in effect declares that such pre- 
sumption is “substantial and satisfac- 
tory eviderice’ of fact in issue, and, 
though it is permitted to rebut the pre- 
sumption, this merely creates a conflict 
for the jury to determine and leaves 
no debatable question for the appellate 
court on appeal from judgment for em- 
ployee. St.1937, p. 271 et seq. §§ 
3706—-3709.—Hicks v. Ocean Shore R. 
R., 109 P.2d 1032. 

Iowa. Where there was no conten- 
tion that either employee or employer 
exercised the right to elect to accept 
or reject the compensation law, the 
parties were presumed under the law 
to have elected to come within the pro- 
visions of the law, and the rights and 
remedies provided by the law were ex- 


clusive. Code 1935, §§ 1377, 13880.— 
Doyle v. Dugan, 295 N.W. 128. 
§ 1525 


Cal.App. Under Workmen’s Compen- 
sation Act providing that where em- 
ployer fails to secure payment of com- 
pensation injured employee may bring 
action at law for damages, and that in 
such action it is presumed that the in- 
jury to the employee was a direct re- 
sult and grew out of the negligence 
of the employer, and that burden of 
procf is upon employer to rebut pre- 
sumption of negligence, statutory pre- 
sumption is sufficient to support ver- 
dict for employee because that pre- 
sumption is itself ‘‘evidence’”’. St.1937, 
p. 271 et seq.. §§ 3706-3709.—Hicks v. 
Ocean Shore R. R., 109 P.2d 1032. 

N.J.Sup, “Whether action for inju- 
ries resulting from occupational dis- 
ease is outside scope of Workmen’s 
Compensation Act is matter of defense, 
and plaintiff does not have burden of 
proof. N.J.S.A. 34:15-1.—Dailey v. Mu- 
tual Chemical Co. of America, 16 A.2d 
557, 125 N.J.L. 465, affirmed 19 A.2d 
778, 126 N.J.L. 426. 

§ 1526 

Cal.App. In action by injured em- 
ployee against employer who had failed 
to secure compensation, where 
throughout the trial impression was 
given that defendants had deliberately 
refused to secure compensation in or- 
der that they might escape liability to 
any injured workman, exclusion of evi- 
dence to show that defendants had 
been covered by insurance until 4:00 
p. m. of the day before the accident 
and had been assured by their broker 
that they would be fully covered by a 
new policy was error. St.1937, p. 271 
et seq., §§ 3706-3709; pp. 278, 283, §§ 
4451, 4660.—Hicks vy. Ocean Shore R. 
R., 109 P.2d 1032. 


§ 1527 

Cal.App. In action by employee for 
damages against employer who had 
failed to secure compensation, evi- 
dence showed that plaintiff through- 
out the trial misrepresented to the 
jury nis earnings, his earning capac- 
ity, both before and after the injury, 
and the extent and nature of his in- 
jury, as well as a deliberate and con- 
tinued endeavor to aggravate and ex- 
aggerate the injury. St.1937, p. 271 
et seq., §§ 3706-3709; pp. 278, 2838, §§ 


§ 1529 
4451, 4660.—Hicks v. Ocean Shore R. 
Ri, -109 P.2d 103.2% 


Iowa. Evidence was sufficient for 
jury to find that employer who ear- 
ried no liability insurance and posted 
no notice to that effect, as required by 
compensation law, made false and 
fraudulent misrepresentations for pur- 
pose of preventing tmhinor injured em- 
ployee from taking advantage of elec- 


. tion to come within provisions of law, 


that because of such fraud employee 
was relieved from requirements limiting 
his election to 60 days from date of in- 


jury, and that election having been 
made promptly after discovery of 
fraud, employee’s guardian was enti- — 


tled to maintain action at law for dam- 
ages, avoid effect of an agreement for 
compensation because of fraud, and 
recover at common law. Code 1935, §§ 
1468, 1479, 1480.—Doyle v. Dugan, 295 
N.W. 128. 


N.Y.App.Div. Evidence held to au- 
thorize dismissal of action for injuries 
to infant suffered while attempting to 
board truck owned and operated by de- 
fendant, on ground that infant was de- 
fendant’s employee at time of accident 
and that his remedy was by recourse 
to Workmen’s Compensation Law. 
Workmen’s Compensation Law, § 1 et 
seq.—Abruzzo v. Grandview Dairy, 24 
N.Y.S.2d 879, 261 App.Div. 830. 


§ 1529 

Ala. In 16-year old boy’s action 
against ice company for injuries sus- 
tained while riding on delivery truck 
on which the boy had taken part in 
delivery of ice, evidence whether boy 
was invitee, or was employee whose 
rights were governed by workmen’s 
compensation statute, was for jury. 
Code 1923, § 7534 et seq.—Birmingham 
Ice & Cold Storage Co. v. McFarling, 
200 So. 110, 240 Ala. 479. 


Ark. In employee’s action against 
Louisiana corporate empluyer for in- 
jury sustained in course of employ- 
ment, trial court did sot err in with- 
drawing from jury the question wheth- 
er employee had agreed to accept bene- 
fits of Louisiana Compensation Act to 
exclusion of any common-law action, 
where evidence showed conclusively 
that employee had not agreed to aec- 
cept benefits under Louisiana Compen- 
sation Act. Act La. No. 20 of 1914; 
Const. art. 5, § 32; Amend. No. 16. 
—Haynes Drilling Corporation v. 
Smith, 143 S.W.2d 27, 200 Ark. 1098. 

. Cal.App. Where there was no dis- 
pute on the facts in employee’s person- 
al injury action against his employer, 
the question of jurisdiction was a 
“question of law” for the sole deter- 
mination of the court.—Freire y. Mat- 
son Nav. Co., 109 P.2d 1022. 


Mass. In action against employer 
for injuries sustained, whether em- 
ployee. who had _ helped carpenters 
build new barn for employer and sub- 
sequently helped in the work of get- 
ting in hay, was a “farm laborer’, so 
that alleged fact that employee was 
negligent or had assumed risk of in- 
jury would constitute defense to em- 
ployer, who was not insured under 
Workmen’s Compensation Act, was for 
jury. G.L.(Ter.Ed.) ¢c. 152, §§ 66, 67.— 
Klein v. Keresey, 29 N.H.2d 703. 

Pa.Super. Whether demonstrator, 
who gave demonstrations of stainless 
steel kitchenware in department store, 
was an “employee” of owner of store 
so that demonstrator was precluded un- 
der Workmen’s Compensation Act from 
maintaining common-law action against 
store owner for injuries sustained in 
accident occurring in the store, was for 
jury. 77 P.S. § 1 et seq.—Walters v. 
Kaufmann Department Stores, 20 A.2d 
865, 145 Pa.Super. 56. 


Tex.Civ.App. In action against oil 
company for injuries to pumper in ex- 
plosion in two-room bunk-house where- 
in company pleaded that it was at time 
of explosion a subscriber under Work- 
men’s Compensation Act and caniied 
workmen’s compensation upon _ the 
pumper, the issue whether company 
carried compensation insurance pre- 
sented a question of law. Vernon's 
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Ann.Civ.St. art. 8306 et seq.—United 
Bast & West Oil Co. v. Dyer, 144 S.W. 
2d 989, error granted. 
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Ala, In 16-year old boy’s, action 
against ice company for injuries sus- 
tained while riding on delivery truck 
on which the boy had taken part in 
delivery of ice, refusal to charge that 
boy was employee of company within 
Workmen’s Compensation Law _ and 
hence could not recover, if driver’s 
employment contemplated driver’s use 
of boys to aid in delivery of ice, and if 
boy was acting within scope of his 
employment as employee of driver as- 
sisting in delivery of ice at time of ac- 
cident, was not error, in view of omis- 
sion of all reference to any question 
of reasonable requirement in the mat- 
ter of driver’s employment of assist- 
ants. Code 1923, § 7534 et seq.—Bir- 
mingham Ice & Cold Storage Co. v. 
McFarling, 200 So. 110, 240 Ala. 479. 

Ky. In action for injuries sustained 
by electrician who jumped from min- 
ing train immediately before collision 
caused by motorman’s "egligent failure 
to observe warning signal, instruction 
that electrician could not recover if 
he were riding on train in violation of 
rule or had crowded motorman into 
position disabling motorman from 
carefully managing the train, but that 
electrician could not be charged with 
negligence if rule prohibiting passen- 
gers on train had been abandoned and 
that if both electrician and employer 
were negligent, employer’s negligence 
could have no defensive effect under 
Workmen’s Compensation Act because 
employer had declined to operate un- 
der it was proper. Ky.St. § 4880 et 
seq.—Southern Mining Co. v. Childers, 
142 S.W.2d 995, 283 Ky. 687. 
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Pa.Super. Demonstrator who was 
engaged to demonstrate stainless steel 
kitchenware in department store was 
not precluded from maintaining com- 
mon-law action against a store owner 
for injuries sustained in the store on 
ground that the owner was a statutory 
“employer” of the demonstrator within 
Workmen’s Compensation Act, and that 
demonstrator’s only remedy was that 
provided by the act, in view of facts 
found by the jury which did not bring 
the demonstrator within such _ provi- 
sions of the act. 77 P.S. § 52—Walters 
v. Kaufmann Department Stores, 20 A. 
2d 865, 145 Pa.Super. 56 

§ 1532 

Cal.App. Under Workmen’s Compen- 
sation Act provision that if an em- 
ployer fails to secure payment of com- 
pensation injured employee may bring 
action for damages, and that in such 
action employer is presumed to be neg- 
ligent, and that burden of proof is upon 
employer to rebut such presumption, 
statute in effect declares that such pre- 
sumption is “‘substantial and, satisfac- 
tory evidence” of fact in issue and 
though it is permitted to rebut the pre- 
sumption, this merely creates a conflict 
for the jury to determine and leaves no 
debatable question for the appellate 
court on appeal from judgment for em- 
ployee. St.1937, p. 271 et seq., §§ 
3706-3709.—Hicks v. Ocean Shore R. 
R., 109 P.2d 1032. 


Md. Where general demurrer was 
sustained to declaration by employee 
who sought recovery for injuries sus- 
tained in a truck accident against his 
employer which was subject to the 
Workmen’s Compensation Law, and re- 
viewing court determined that declara- 
tion was demurrable because of failure 
to allege that employer had not secured 
or insured compensation for injured 
employees, the order sustaining demur- 
rer was affirmed, but case was remand- 
ed to allow plaintiff to amend declara- 
tion. Code 1939, art. 101, §§ 14, 46.— 
Lease v. Upper Potomac River Com- 
mission, 20 A.2d 498. 

N.J.Sup. In workman’s action 
against employer for damages from 
tuberculosis revived by inhalation of 
fumes and dust, workman’s alleged 
failure to prove that injury was not 
compensable under Workmen’s Com- 
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pensation Act could not be considered 
when not among the grounds of appeal 
filed as reasons for reversal. N.J.S.A. 
34:15-1.—Dailey v. Mutual Chemical 
Co. of America, 16 A.2d 557, 125 N.J. 
y ree affirmed 19 A.2d 778, 126 N.J. 

N.J.Sup. Whether pleadings and 
judgment based thereon in Workmen’s 
Compensation Bureau were properly be- 
fore trial judge on motion to strike 
complaint in common law action for 
employee’s death would not be con- 
sidered by Supreme Court, in light 
of answer to other questions disposi- 
tive of appeal. N.J.S.A. 2:47-1 et seq., 
34 :15-7 et seq.—Staubach v. Cities Serv- 
in Oil Co., 19 A.2d 882, 126 NJ.L. 

Tex.Civ.App. In oil pumper’s action 
against oil company for injuries sus- 
tained in gas explosion in two-room 
bunk-house, pleading that company was 
eligible to become a subscriber under 
Workmen’s Compensation Act but that 
company carried no workmen’s com- 
pensation insurance upon the pumper 
did not constitute “fundamental error’. 
Vernon’s Ann.Civ.St. art, 8306 et seq. 
—United East & West Oil Co. v. Dyer, 
144 §.W.2d 989, error granted. 

In action for injuries to oil pumper 
in gas explosion wherein oil company 
pleaded that it was at time of explo- 
sion a subscriber under compensation 
act, and carried workmen’s compensa- 
tion upon the pumper, submitting to 
jury issue whether company had in 
force a workmen’s compensation policy, 
to which submission no exception was 
taken, presented no “fundamental er- 
ror’. Vernon’s Ann.Civ.St. art. 8306 et 
seq.—United East & West Oil Co. v. 
Dyer, 144 S.W.2d 989, error granted. 
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C.C.A.N.Y. That window cleaning 
contractor’s injured employee, who ob- 
tained judgment against building own- 
er for contractor’s breach of New York 
Labor Law, could not have sued con- 
tractor because of the New York Work- 
men’s Compensation Law, was of no 
consequence as respects contractor’s li- 
ability as indemnitor to owner. La- 
bor Law N.Y. § 202; Workmen’s Com- 
pensation Law N.Y. § 1 et seq.—Burris 
v. American Chicle Co., 120 F.2d 218, 
affirming 33 F.Supp. 104. 

Cal.App. Provision of charter of city 
of Sacramento providing for system of 
benefits for physically disabled city 
employees, and providing that money 
paid under such provision could be de- 
ducted by city in event of a workmen’s 
compensation award, provided for a 
“compensation” system and not a “pen- 
sion’? system, and did not authorize 
pension board to deduct amount of 
compensation award from _ allowance 
due widow of deceased employee under 
city retirement system. St.1935, pp. 
2516, 2517, §§ 172, 173(e)(1).—Vero vy. 
Sacramento City Employees’ Retire- 
ment System, 107 P.2d 82. 


The provision of charter of city of 
Sacramento for benefits for “physical 
disability” of city employees as result 
of injury received in performance of 
duty, and for reduction of such bene- 
fits by amount of any workmen’s com- 
pensation award against city, dogs not 
cover death of an employee during 
performance of duty, and hence does 
not authorize pension payment to wid- 
ow of employee within city retirement 
system to be reduced by any compen- 
sation award against city for such 
death. St.1935, pp. 2516, 2517, §§ 172, 
173(e) (1).—Vero v. Sacramento City 
eur eee Retirement System, 107 P. 

Widow of fireman, who was member 
of retirement system of city of Sacra- 
mento and who died during perform- 
ance of his duty, was entitled to pen- 
sion allowance provided by city charter 
without any deduction for workmen’s 
compensation award which had been 
granted against city for fireman’s 
death. St.1935, pp. 2516, 2517; §§ 172, 
173(e)(1).—Vero vy. Sacramentu City 
Tin oxee8: Retirement System, 107 P. 
2¢ 2. 

Conn, Where agents for building 
owner informed welding company of 
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leaks in hot water storage tank lo- 
cated in owner’s building, and the com- 
pany was authorized to make inspec- 
tion, for which no charge was made, to 
make repairs if a minor defect existed, 
and to report back if a serious defect 
existed, and the company’s employee 
who made the inspection was electro- 
cuted when he contacted live electric 
wires while his clothing was wet as 
result of spurting of water from the 
tank, the relationship of “‘principal em- 
ployer” and “contractor” did not ex- 
ist between owner and company, and 
hence owner was not liable to pay com- 
pensation for the employee’s death un- 
der the Workmen’s Compensation Act 
and a death action based on negligence 
could be maintained against the owner. 
Gen.St.1930, § 5230.—Buytkus vy. Sec- 
ond Nat. Bank, 16 A.2d 579, 127 Conn. 
316. 
Ind. The provision of the Compensa- 
tion Act stating that the rights and 
remedies granted to an employee on 
account of personal injury or death by 
accident shall exelude all other rights 
and remedies of such employee, his 
personal representatives, dependents or 
next of kin, at common law or other- 
wise, on account of .such injury or 
death, manifests a legislative intent to 
include a deceased employee’s surviv- 
ing husband who was employee’s only 
heir at law in the words ‘next of 
kin.” Burns’ Ann.St. § 40-1206.—Mc- 
Donald v. Miner, 32 N.H.2d 885. | 
1534 

Fila. The personal representative of 
a deceased employee could not main- 
tain a suit at law for damages against 
an employer for alleged wrongful death 
of employee under the death by wrong- 
ful act statute, when employer had 
complied with and employee accepted 
the provisions of Workmen’s Compen- 
sation Act, notwithstanding that em- 
ployee left no dependents to take com- 
pensation under the act. Comp.Gen. 
Laws 1937, §§ 7047, 7048; Acts 1935, 
e. 17481, § 16(a), (b) (7), as amended 
by Acts 1937, e. 18413, § 7.—Chamber- 
He pes Fiorida Power Corporation, 198 
0. , 
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_N.J.Sup. Where complaint for neg- 
ligent death of street cleaner employed 
by borough contained no allegation 
that contract of hiring contained any 
express statement in writing that the 
provisions of the Workmen’s Compen- 
sation Act were not intended to ap- 
ply, the complaint was insufficient to 
state a cause of action. N.J.S.A. 
34:15—1 to 34:15—9.—Cowart v. Bor- 
ough of Freehold, 18 A.2d 21, 19 N.J. 
Mise. 122 

N.C. In action against employer for 
wrongful death of employee occurring 
in the course of employment, complaint 
alleging that employer at time of em- 
ployee’s death was not operating un- 
der Workmen’s Compensation Act was 
not demurrable as showing on its face 
the superior court’s lack of jurisdiction 
of the action. C.S. §§ 160, 161.—Cooke 
v. Gillis, 12 S.H.2d 250, 218 N.C. 726. 

Where a complaint in action against 
employer for wrongful death of em- 
ployee alleged facts which would 
bring the case within provisions of 
Workmen’s Compensation Act, except 
for allegation that at time of em- 
Pployee’s death employer was not oper- 
ating under Workmen’s Compensation 
Act, such complaint did not show upon 
its face, as a matter of law, that su- 
perior court had no jurisdiction. C.S. 
§§ 160, 161.—Cooke v. Gillis, 12 S.B. 
2d 250, 218 N.C. 726. 
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C.C.A.W.Va. Express inclusion of 
subrogation provision in Wworkmen’s 
compensation acts prevents employee 
from acquiring for a single injury two 
separate remedies, one. in tort against 
third party tort-feasor, and the other 
in contract under the compensation act. 
Code Va.1936, § 1887(12)—Crab Or- 
chard Improvement Co. vy. Chesapeake 
& O. Ry. Co., 115 F.2d 277, affirming 
33 F.Supp. 580. 

In absence of express statutory grant 
to employer of right to recover from 
third party tort-feasor causing injuries 
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to employee, employee retains right to 
collect full damages from the third 
party in addition to his right to work- 
men’s compensation. Code W.Va.1931, 
23-1-1 et seq.—Crab Orchard Improve- 
men Co. v. Chesapeake & O. Ry. Co., 
115 F.2d 277, affirming 33 F.Supp. 580. 

D.C.D.C. Under the Compensation 
Act providing that acceptance of com- 
pensation under an award shall oper- 
ate as an assignment to employer of all 
rights of injured employee to recover 
damages against third person causing 
injury, the right to maintain an action 
against a third person causing injury 
is in the employee if he does not elect 
to receive compensation and is in the 
employer if employee elects to receive 
compensation, and an employee cannot 
follow both courses. Longshoremen’s 
and Harbor Workers’ Compensation 
- Act § 38, 33 U.S.C.A. § 933.—Moore v. 
Hechinger, 39 F.Supp. 427. 

D.C.Wash. The Industrial Insurance 
Act of Washington has application 
only to the common-law system gov- 
erning remedy of workmen against em- 
ployers for injuries received in haz- 
ardous work. Laws Wash.1911, p. 
src v. Kessinger, 35 F.Supp. 

The Washington Workmen’s Com- 
pensation Act is not opposed to the 
common-law theory of recompense for 
injury, and a common-law action may 
be maintained and its remedy enforced 
in all cases not specially eovered by 
the Industrial Insurance Act. Laws 
Wash.1911, p. 345.—Muir v. Kessinger, 
35 F.Supp. 116. 


The Washington Industrial Insur- 
ance Act is available only to an em- 
ployer contributing to statutory insur- 
ance fund, and such payment is a mat- 
ter of affirmative defense which must 
be pleaded and proved in order to de- 
feat an action at law against the em- 
ployer for injury to his employee. 
Laws Wash.1911, p. 345.—Muir v. Kes- 
singer, 35 F.Supp. 116. 


D.C.W.Va. Under West Virginia law, 
an employee or his representative may 
recover from both third party _ tort- 
feasor whose negligence causes injury 
to or death of the employee, and from 
compensation fund, and there is no as- 
signment of or subrogation to the 
cause of action arising out of the in- 
jury or death of an employee by virtue 
of the Workmen’s Compensation Act. 
Code W.Va.1931, 23-1-1 et seq.—Crab 
Orchard Imp. Co. v. Chesapeake & O. 
Ry. Co., 33 F.Supp. 580. 


Colo. The provision in the Work- 
men’s Compensation Act relating to 
right of action against third party 
tort-feasors is not designed to relieve 
a third party from consequences of 
imjuries to another negligently inflicted, 
but merely affords a means of adjust- 
ing rigbts as _ between 
ployee and employer who also may be 
burdened as a consequence of anoth- 
er’s negligence which he could not 
foresee or prevent. ’35 C.S.A, c. 97, § 
oa & Co. vy, Anderson, 114 P.2d 


Ii.App. The section of Workmen’s 
Compensation Act abolishing common- 
law right to recover damages for injury 
to or death of employee applies to em- 
ployee’s right against his employer, not 
to third person’s liability. Smith-Hurd 
Stats. c. 48, § 143.—Miller v. Yellow Cab 
Co., 31 N.E.2d 406, 308 Ill.App. 217. 

The “public policy” of Illinois is not 
opposed to maintenance of action there- 
in by employee, hired, residing, and em- 
ployed in another state, to recover dam- 
ages from another than his employer 
for injuries sustained in Illinois while 
plaintiff was engaged in and about em- 
late business and within scope of 
his employment. Smith-Hurd Stats. ec. 
48, §§ 138 et seq., 142, 143, 166.—Miller 
v. Yellow Cab Co., 31 N.H.2d 406, 308 
Ill. App. 217. 

The section of IJinois Workmen’s 
Compensation Act, providing that em- 
ployer liable for compensation to em- 
ployee injured under circumstances cre- 
ating legal liability for damages in 
third person bound by such act may 
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sation payable under such act, does not 
bar prosecution of action by employee, 
hired, residing, and employed in Texas, 
against corporation bound by Illinois 
statute for injuries sustained by plain- 
tiff in Illinois while acting within scope 
of his employment by another corpora- 
tion bound by both such act and Texas 
Workmen’s Compensation Act. Smith- 
Hurd Stats. ce. 48, § 166; Vernon’s Ann. 
Civ.St.Tex.. art. 8306, § 19; art. 8307, § 
6a.—Miller v. Yellow Cab Co., 31 N.H.2d 
406, 308 Ill.App. 217. 

Mass. A tort action by employee of 
independent contractor for injuries sus- 
tained as result of negligence of tort 
feasor’s superintendent while em- 
ployee was unloading wool from the 
contractor’s truck at the warehouse 
of the tort feasor who was insured 
under the Workmen’s Compensation 
Act was maintainable in view of the 
trial judge’s finding that the em- 
ployee’s work at time of the accident 
was merely incidental to the tort fea- 
sor’s business of dealing in, and proc- 
essing wool for manufacture, since such 
finding took the action out of the op- 
eration of the section of the compen- 
sation act which otherwise would have 
made the injuries compensable. G.L. 
(Ter.Ed.) c. 152, § 1 et sea.; § 18.— 
Caton vy. Winslow Bros. & Smith Co., 
34 N.E.2d 638, 309 Mass, 150. 

The customary practice of a corpo- 
ration in carrying on its business is 
material upon whether a _ particular 
activity is a “part of or process in” 
the trade or business or merely ‘“an- 
cillary and incidental thereto’ within 
section of the Workmen’s Compensa- 
tion Act so as to permit recovery in a 
tort action against corporation for in- 
juries sustained by an employee of an 
independent contractor who has _ en- 
tered into contract with corporation. 
G.L.(Ter.Ed.) ec. 152, § 18.—Caton v. 
Winslow Bros. & Smith Co., 34 N.E.2d 
638, 309 Mass. 150. 


That transportation of wool to tort 
feasor’s warehouse was essential to the 
carrying on of its business of dealing 
in, and processing wool for manufac- 
ture, did not make transportation a 
“part of or process in” of the tort 
feasor’s business within exception to 
the Workmen’s Compensation Act un- 
der which the tort feasor was insured 
so as to preclude a recovery by tort 
action for injuries sustained by an in- 
dependent contractor’s employee as re— 
sult of tort feasor’s negligence on the 
ground that the injuries were com- 
pensable by the tort feasor’s insurer, 
since everything that was reasonably 
necessary to -be done for the purpose 
of carrying on the trade or business 
of the tort feasor was not necessarily 
a “part of or process in’? such trade 
or business within the exception to 
the compensation act. G.L.(Ter.Ed.) 
ec. 152, §§ 1 et seq. and 15, 18 and 24.— 
Caton v. Winslow Bros. & Smith Co., 
34 N.E.2d 638, 309 Mass. 150. 


Where contract between independent 
contractor's employee and tort feasor 
was for transportation of wool from 
Pennsylvania to tort feasor’s warehouse 
in Boston, tort feasor could not avoid 
liability in a tort action for injuries 
sustained by employee while unload- 
ing truck at warehouse on the theory 
that injuries were compensable by the 
tort feasor’s insurer because the un- 
loading and transferring of the wool 
from the truck into the proper floors 
of the warehouse was a ‘“‘part of or 
process in” the tort feasor’s business 
within the exception to the Workmen’s 
Compensation Act, since contract could 
not be broken into integral parts but 
was required to be considered ag a 
whole. G.L.(Ter.Hd.) c. 152, §§ 1 et 
seq., 18.—Caton v. Winslow Bros. & 
Smith Co., 34 N.H.2d 638, 309 Mass. 
150. 

Minn. The statute relating to right 
of injured employee to recover against 
tort-feasor notwithstanding payment 
of compensation recognizes and pre- 
serves the common-law liability rest- 
ing on a_ third person’s negligence 
causing injury to another’s employee, 
Mason’s Minn.St.Supp.1940, § 4272-5 
(2).—Gleason v. Sing, 297 N.W. 720. 
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N.Y.App.Div. In action by employee 
of individual against oil company whic 
had employed individual to furnish 
men, trucks, and rigging for the level- 
ing of oil tanks, to recover for injuries 
sustained through negligence of oil 
company’s employee who took charge 
of the work, the compensation act was 
not applicable. Workmen’s Compensa- 
tion Act, § 1 et seq.—Grimes v. Shell 
Union Oil Corporation, 29 N.Y.S.2d 578. 
262 App.Div. 344. 

N.Y.Sup. An employer or insurance 
carrier must provide statutory compen- 
sation for accidental injury arising 
out of and in course of employment re- 
gardless of whether injury was due to 
employer’s negligence, and as against 
employer, the statutory remedy is ex- 
clusive, but the common-law remedy 
against a person not in the same em- 
ploy whose wrong or negligence caused 
the injury remains intact, and provi- 
sion in Workinen’s Compensation Law 
relating to third-party actions was not 
intended to inure to benefit of such per- 
son. Workmen’s Compensation Law, § 
29.—McCue v. J. F. Shea Co., 24 N.Y.S. 
2d 307, 175 Mise. 557, affirmed 24 N.Y. 
S.2d 180, 260 App.Div. 946. 

The provision in Workmen’s Compen- 
sation Law relating to third-party ac- 
tions by injured employees should be 
strictly construed in the light of past 
history and _ precedent. Workmen’s 
Compensation Law, § 29.—McCue v. J. 
Ff. Shea Co., 24 N.Y.S.2d 307, 175 Mise. 
557, affirmed 24 N.Y.S.2d 130, 260 App. 
Div. 946. 

Okl. Maintenance of action by in- 
jured employee against third party is 
impliedly sanctioned by provisions of 
United States Compensation Act, and 
recovery by employee bars action by 
United States. 5 U.S.C.A. § 776.—Okla- 
homa City v. Caple, 105 P.2d 209. 

Okl. A Civil Works Administration 
esnployee injured on city relief project 
contemplated by Federal Hmergency 
Relief Act was not entitled to com- 
pensation benefits under Oklahoma 
Workmen’s Compensation Act so as te 
bar action against city, since such a 
project, although involving hazardous 
work, was not an industry or activity 
covered by the Workmen’s Compensa- 
tion Act. Federal Emergency Relief 
Act of 1933, 15 U.S.C.A. §§ 721 to 728; 
85 OklLSt.Ann. § 1 et seq.—Oklahoma 
City v. Caple, 105 P.2d 209. 

Okl. The relief afforded an employee 
under the Compensation Law is sep- 
arate and distinct from any right of 
action which he may have to recover 
for a wrong done to him. 85 OK1.St. 
Ann. § 1 et seq.—Sartin v. Moran-Buck- 
ner Co., 114 P.2d 938. 


Vt. Under Compensation Act, if in- 
jury is one creating liability in _per- 
son other than employer, the employee 
ean elect to take an award of compen- 
sation or to proceed against third per- 
son, but he cannot have the benefit 
of both remedies. P.L. 6509, 6511.— 
Laird v. State of Vermont Highway 
Dept., 20 A.2d 555, 112 Vt. 67. 
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Minn. Where plaintiff, an employee 
of a partnership of which defendant 
was a member, was injured in colli- 
sion between a truck owned and op- 
erated by plaintiff, and defendant’s 
truck operated by another employee 
of partnership, and neither the de- 
fendant individually nor driver of 
defendant’s truck was insured or self- 
insured as required by statute, but 
both drivers and partnership were in- 
sured under compensation act, alleged 
fact that plaintiff elected to take ben- 
efits under compensation act would 
not preclude plaintiff from maintain- 
ing a common-law action against de- 
fendant based on negligence of de- 
fendant’s driver, since there was no 
relationship of “employer and em- 
ployee’ between plaintiff and defend- 
ant within meaning of the compensa- 
Mason’s Minn.St.Supp.1940, 
4272-1 et seq., and § 
272-5(2); Mason’s Minn.St.1927, §§ 
384-7428.—Gleason v. Sing, 297 N.W. 
20 


N.Y.Sup. Where negligent operator 
of truck was a co-employee of plain- 
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tiffs who were riding in the truck and 
were engaged in employer’s business 
and were acting within scope of their 
employment at time of collision be- 
tween truck and trolley car, plaintiffs’ 
exclusive remedy with respect to negli- 
gence of their co-empioyee was the 
right to compensation under the Work- 
men’s Compensation Law, and they 
could not maintain an ection against 
the co-employee or against the owner 
of the truck whose sole liability was a 
derivative liability, as owner, for neg- 
ligence of the operator of the truck. 
Workmen’s Compensation Law, § 29, 
subd. 6; Vehicle and Traffic Law, § 59. 
—Schwartz vy. Forty-Second St., M. & 
St. N. A. Ry. Co., 22 N.Y.S.2d 752, 175 
Mise. 49. 


Under Workmen’s Compensation Law 
provision that an employee entitled to 
compensation who is injured by the 
negligence or wrong of another not in 
the same employ may pursue his rem- 
edy against such other, p'aintiffs who 
were riding in truck operated by a co- 
employee at time of collision with 
trolley car could maintain action 
against trolley car operator for in- 
juries sustained as result of the negli- 
gence of the trolley car operator rather 
than of the negligence of the co-em- 
ployee. Workmen’s Compensation Law, 
§ 29, subds. 1, 6—Schwartz v. Forty- 
Second St., M. & St. N. A. Ry. Co., 22 
N.Y.S.2d 752, 175 Misc. 49. 
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C.C.A.Mo. Under Missouri Work- 
men’s Compensation Act making sub- 
contractor primarily liable as imme- 
diate employer to its injured employees 
and making general contractor second- 
arily liable as remote employer, neither 
insured subcontractor’s employee in- 
jured in course of employment as re- 
sult of alleged negligence of general 
contractor, nor anyone subrogated to 
his rights, had any cause of action 
against the general contractor for dam- 
ages or indemnity. Mo.St.Ann.  §§ 
3301, 3308(c, d), 3309, pp. 8232, 8242, 
8244.—New Amsterdam Casualty Co. v. 
Boaz-Kiel Const. Co., 115 F.2d 950. 

Under Missouri Workmen’s Compen- 
sation Act making subcontractor pri- 
marily liable as immediate employer 
to its injured employees and making 
general contractor secondarily liable 
as remote employer, subcontractor’s in- 
surer, which paid compensation to sub- 
contractor’s employee injured as _ re- 
sult of alleged negligence of general 
contractor, had no equitable right of 
indemnity derived from subcontractor 
which it could enforce against general 
contractor. Mo.St.Ann. §§ 3301, 3308 
(c, d), 3309, pp. 8232, 8242, 8244.— 
New Amsterdam Casualty Co. v. Boaz- 
Kiel Const. Co., 115 F.2d 950. 


Ky. After awards for deaths of em- 
ployees of subcontractor were made by 
the. Workmen’s Compensation Board 
the estates of deceased employees could 
not recover at law against the prin- 
cipal contractor, on ground that he 
was negligent, in view of the fact that 
the provision of the compensation act 
giving an employee injured because 
of the negligence of “some other per- 
son” an option to sue ‘some other 
person” does not apply as _ between 
contractor and employee of subcontrac- 
tor. Ky.St. §§ 4890, 4891.—Jennings 
v. Vincent’s Adm’x, 145 S.W.2d 6537, 
284 Ky. 614. 


Mass. An independent contractor or 
subcontractor engaged on a common 
employment for common employer in- 
sured under Workmen’s Compensation 
Act is not a ‘‘person other than the 
insured” under compensation statute 
permitting an action to be brought 
against parties other than the insured 
who are legally liable for compensable 
injuries, but each igs a person “in- 
sured’, G.L.(Ter.Wd.) ¢@. 152, § 15.— 
Meehan v. Gordon, 29 N.W.2d 759. 

N.C, Where complaint alleged that 
contractor knowingly permitted subcon- 
tractor’s employee to use a_ scaffold 
made of defective material and insuffi- 
cient strength and removed a support 
without notice to employee and did not 
inspect scaffold, as a proximate result 


' 
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of which the scaffold fell with the sub- 
contractor’s employee, causing perma- 
nent injuries, complaint stated cause of 
action against contractor, a third per- 
son, and rot against subcontractor, and 
Workmen’s Compensation Act did not 
govern the contractor’s liability. Code 
1939, § 8081(h) et seq.—Cathey_v. 
Southeastern Const. Co., 11 S.E.2d 571, 
218 N.C. 525. 
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Mass. An independent contractor or 
subcontractor engaged on a common 
employment for common employer in- 
sured under Workmen’s Compensa- 
tion Act is not a “person other than 
the insured” under compensation stat- 
ute permitting an action to be brought 
against parties other than the insured 
who are legally liable for compensa- 
ble injuries, but each is a person ‘‘in- 
sured”. G.L.(Ter.Hd.) ec. 152, 15.— 
Meehan v. Gordon, 29 N.H.2d 759. 
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N.Y.Sup. Where negligent operator 
of truck was a co-employee of plain- 
tiffs who were riding in the truck and 
were engaged in employe™’s business 
and were acting within scope of their 
employment at time of collision be- 
tween truck and trolley car, plaintiffs’ 
exclusive remedy with respect to negli- 
gence of their co-employee was the 
right to compensation under the Work- 
men’s Compensation Law, and they 
could not maintain an action against 
the co-employee or against the owner 
of the truck whose sole liability was 
a derivative liability, as owner, for nég- 
ligence of the operator of the truck. 
Workmen’s Compensation Law, § 29, 
subd. 6; Vehicle and Traffic Law, § 59. 
—Schwartz v. Forty-Second St., M. & 
St. N. A. Ry. Co., 22 N.Y.S.2d 752, 175 
Mise. 49.) 

Ohio App. An employee who has ac- 
cepted compensation for an injury re- 
ceived in course of employment through 
negligent act of foreman performed in 
regular course of such foreman’s em- 
ployment while both employee and fore- 
man were working for same employer 
who had complied with Workmen’s 
Compensation Act cannot thereafter 
maintain action against foreman to re- 
cover damages. Gen.Code, § 1465-37 et 
seq.; Const. art. 2, § 35.—Rosenberger 
vy. L’Archer, 31 N.E.2d 700. 

Where employee and manager of em- 
ployer’s business were proceeding along 
highway in employer’s automobile on 
way to open store for common employ- 
er, and to avoid striking another auto- 
mobile, manager applied brakes which 
resulted in overturning of automobile, 
as result of which plaintiff employee 
sustained injuries for which she receiv- 
ed workmen’s compensation, plaintiff 
employee could not recover damages 
from manager notwithstanding allega- 
tion of wanton negligence. Gen.Code, § 
1465-37 et seq.; Const. art. 2, 5 35.— 
Rosenberger v. L’Archer, 31 N.H.2d 700. 
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Or. Where stockholders and officers 
of lumber company, terminal company 
owning a loading dock, and steamship 
company were virtually the same, and 
companies were engaged in the produc- 
tion, transportation, and loading of 
lumber produced by the lumber com- 
pany, a stevedore employed by the 
steamship company who was injured 
on the loading dock by the negligence 
of an employee of the lumber com- 
pany in operation of a lumber carrier 
sustained an injury due to the neg- 
ligence ‘of a third person not in the 
same employ” ag the stevedore, with- 
in the statute stating that under such 
circumstances, the employee may bring 
an action against the wrongdoer, pro- 
vided the accident did not occur upon 
the “premises over which the wrong- 
doer’s employer had joint supervision 
and control” with the injured work- 
man’s employer. Laws 19387, ¢c. 357, 
amending Code 1930, § 49-1814.—In- 
wall v, Transpacific Lumber Co., 108 
P.2d 522, 

Where lumber company, terminal 
company operating loading dock, and 
steamship company had virtually the 
same stockholders and _ officers, and 
were engaged in the production, trans- 
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portation and loading of lumber pro- 
duced by the lumber company, and a 
stevedore employed by the steamship 
company was injured by the negligence 
of employee of the lumber company in 
operation of a lumber carrier on the 
loading dock, stevedore receiving com- 
pensation from the steamship com- 
pany was not entitled to maintain an 
action against the lumber, company for 
injuries under the permissive provi- 
sions of the statute in view that the 
steamship company and lumber com- 
pany had, “joint supervision and con- 
trol” of the loading dock and were 
“engaged in furtherance of a common 
enterprise’ and in the accomplishment 
of “same or related purposes’. Laws 
1937, ¢c. 3857, amending Code 1930, § 
49-1814,—Inwall v. Transpacific Lum- 
ber Co., 108 P.2d 522. 

Under statute authorizing injured 
workman to bring action for injuries 
against third person not in the same 
employ as workman, provided that ac- 
cident did not occur on premises over 
which wrongdoer’s employer had joint 
supervision and control with injured 
workman’s employer and_ defining 
premises as place where both employ- 
ers were engaged in furtherance of a 
common enterprise or the accomplish- 
ment of the same or related purpose, to 
become “engaged in the furtherance 
of a common enterprise’ it is not es- 
sential that the workmen formally 
enter into an agreement to that ef- 
fect, and it is only necessary that 
they occupy the same premises and 
perform component parts of a general 
undertaking. Laws 1937, G 357, 
amending Code 1930, § 49-1814.—In- 
wall v. Transpacific Lumber Co., 108 
P.2d 522. 
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Ind.App. Under Workmen’s Compen- 
sation Act, where injury for which com- 
pensation is sought was caused by a 
third party, injured employee may pro- 
ceed either against the third party or 
against his employer, but he may not 
collect damages from both. Burns’ 
Ann.St.1933, § 40-1213.—State High- 
way Commission vy. Wilhite, 29 N.H.2d 


327. 
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Ill, Where employee entered into 
contract of employment in Michigan, 
agreed to be bound by Michigan Work- 
men’s Compensation Act, and employee 
was killed in Illinois, election of em- 
ployee’s dependents to take compensa- 
tion under Michigan Workmen’s Com- 
pensation Act acted as a bar under 
Michigan Compensation Act to action 
in Illinois by administratrix of em- 
ployee’s estate against third party 
whose alleged negligence caused em- 
ployee’s death. Comp.Laws Mich.1929, 
§§ 8410, 8454, 8458; U.S.C.A.Const. art. 
4, § 1—Biddy v. Blue Bird Air Serv- 
ice, 30 N.B.2d 14, 374 Ill. 506. 
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Colo. A telephone company employee 
who had accepted hospitalization, medi- 
cal services and wages under benefit 
plan which court assumed constituted 
self-insurance under the Workmen’s 
Compensation Act was not thereby de- 
prived of right to sue third party tort- 
feasor, notwithstanding provision in 
statute that awarding of compensation 
shall operate as an assignment of 
cause of action to Industrial Commis- 
sion, since acceptance of benefits does 
not constitute an “award of compen- 
sation”. ’35 C.S.A. c. 97, § 366.—Riss 
& Co. v. Anderson, 114 P.2d 278. 

Il.App. Where count of complaint, 
wherein workmen’s compensation insur- 
ance carrier prayed recovery of amount 
paid by it to co-plaintiff employee as 
compensation under Texas Workmen’s 
Compensation Act for injuries sustain- 
ed in Illinois, was stricken on plain- 
tiff’s motion and carrier was _ subse- 
quently dismissed from case with its 
consent and without objection by de- 
fendant corporation, which denied in its 
original answer that carrier had right 
of subrogation, coplaintiff had right to 
maintain action in Illinois to recover 
damages for such injuries on ground of 
defendant’s negligence, as against con- 
tentions that he could not do so after 
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recovering compensation under such act 
and that insurance carrier was subro- 
gated to coplaintiff’s right to maintain 
action. Vernon’s Ann,.Civ.St.Tex. art. 


8307, § 6a.—Miller v. Yellow Cab Co., 
31 N.B.2d 406, 308 Iil.App. 217. 
§ 1582 


Idaho. The liability or amount of 
liability of tort-feasor causing injuries 
to employee is not dependent on 
amount of workmen’s compensation 
awarded employee or on the fact that 
compensation has been awarded. Code 
1932, § 43-1004.—Department of 
Finance of State v. Union Pac. R. Co., 
104 P.2d 1110. 

Il.App. An employee, awarded com- 
pensation under Texas Workmen’s Com- 
pensation Act for injuries sustained in 
Illindis in course of his employment, 
could not recover damages from taxicab 
company, in cab of which he was rid- 
ing when injured, on ground that he 
Was passenger for hire entitled to sue 
such company irrespective of any com- 
pensation act. Vernon’s Ann.Civ.St.Tex. 
art. 8306 et seq.; art. 8307, § 6a.—Miller 
v. Yellow Cab Co., 31 N.H.2d 406, 308 
Tl.App. 217. 

8.C. An administrator of employee 
of state hospital, who on behalf of 
beneficiaries of employee who died 
from injuries sustained when he was 
struck by train recovered workmen’s 
compensation from the hospital, could 
not thereafter without hospital’s con- 
sent maintain an action against rail- 
road for death of the employee, since 
under Workmen’s Compensation Act an 
employee cannot have two actions for 
the same injury. Act July 17, 1935, 
39 St. at Large, p. 1237, § 11; Code 
1932, §§ 397, 412.—Dawson vy. Southern 
Ry. Co., 11 S..2d 453. 

S.C. An injured employee having ac- 
cepted an award of the Workmen’s 
Compensation Commission for injuries 
sustained in fall from scaffold while 
painting for his employer was barred 
from maintaining a common-law tort 
action against general contractors to 
recover damages on ground that inju- 
ries were sustained through contrac- 
tors’ negligence. Act July 17, 1935, 39 
St. at Large 1237, § 11.—Davis v. 
Fleming, 13 S.E.2d 434, 196 S.C. 343. 

Wt. Under Compensation Act, if in- 
jury is one creating liability in per- 
son other than employer, the employee 
can elect to take an award of compen- 
sation or to proceed against third per- 
son, but he cannot have the benefit 
of both remedies. P.L. 6509, 6511.— 
Laird v. State of Vermont Highway 
Dept., 20 A.2d 555, 112 Vt. 67. 
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C.C.A.W.Va. An employer making 
payment under West Virginia Compen- 
sation Act fulfills only his own con- 
tractual obligation, and does not satis- 
fy liability of third party tort-feasor 
to employee. Code W.Va.1931, 23-1-1 
et seq.—Crab Orchard Improvement Co. 
y. Chesapeake & O. Ry. Co., 115 F.2d 
277, affirming 33 F.Supp. 580. 

D.C.D.C. Under the Compensation 
Act providing that acceptance of com- 
pensation under an award shall operate 
as an assignment to employer of all 
rights of injured employee to recover 
damages against third person causing 
injury, the right to maintain an ac- 
tion against a third person causing 
injury is in the employee if he does 
not elect to receive compensation and is 
in the employer if employee elects to 
receive compensation, and an employee 
eannot follow both courses, Long- 
shoremen’s and Harbor Workers’ Com- 
pensation Act § 33, 33 U.S.C.A. § 933. 
—Moore v. Hechinger, 39 F.Supp. 427. 

D.C.W.Va. Where death of employee 
of company which operated coal tipple, 
who was struck by a_ coal car, was 
eaused by negligence of railroad’s em- 
ployees, and not by negligence of com- 
pany, a wrongful death action could 
have been brought against railroad at 
any time within two years after the 
employee’s death, by his personal rep- 
resentative, regardless of whether de- 
pendents of the employee had received 
benefits from the West Virginia work- 
men’s compensation fund. Code W.Va. 
1931, 23-1-1 et seq., 55-7-6, 6.—Crab 
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Orchard Imp. Co. y. Chesapeake & O. 
Ry. Co., 33 F.Supp. 

Colo. telephone company em- 
ployee who had accepted hospitaliza- 
tion, medical services and wages un- 
der benefit plan which court as- 
sumed constituted self-insurance under 
the Workmen’s Compensation Act was 
not thereby deprived of right to sue 
third party tort-feasor, notwithstand- 
ing provision in statuté that awarding 
of compensation shall operate as an as- 
signment of cause of action to Indus- 
trial Commission, since acceptance of 
benefits does not constitute an “award 
of compensation’, °’35 C.S.A. ¢. 97, § 
SE ree os & Co. v. Anderson, 114 P.2d 

Idaho. The acceptance of workmen’s 
compensation for death of employee 
did not preclude children from main- 
taining action for damages against 
third party whose negligence alleged- 
ly caused the death. Code 1932, §§ 43- 
902, 43-1004.—Lebak v. Nelson, 107 P. 
2d 1054. 

Mich. Payments received from insur- 
ance company by administratrix of de- 
ceased employee by private grant would 
not “estop” administratrix from pro- 
ceeding against third party tort-feasor, 
under statute providing that where in- 
jury for which compensation is pay- 
able was caused under circumstances 
creating a legal liability in some per- 
son other than the employer to pay 
damages in respect thereof, the em- 
ployee may at his option proceed either 
at law against that person to recover 
damages or against the employer for 
compensation, but not against both, 
since administratrix by accepting the 
payments did not ‘‘elect to take com- 
pensation” within the meaning of the 
statute. Comp.Laws 1929, § 8454.— 
Quick v. Western Michigan ‘Transp, 
Co., 298 N.W. 696, 294 Mich. 402. 

N.Y.App.Div. Where compensation 
claimant’s alleged cause of action 
against physician for alleged malprac- 
tice accrued in March, 1938, and claim- 
ant accepted compensation award from 
his employer in December, 1938, for 
the ultimate disability resulting from 
both the injury and the alleged mal- 


practice, claimant’s cause of action 
against physician for alleged malprac- 
tice when action was commenced 


against the physician in February, 
1940, had become vested in the employ- 
er or employer’s insurance carrier, and 
hence the action could not be main- 
tained by claimant. Workmen’s Com- 
pensation Law, § 29, as amended .by 
Laws 1937, c. 684.—Balsley v. Sever- 
anee, 26 N.Y.S.2d 190, 261 App.Div. 

N.Y.Sup. An injured employee choos- 
ing to take compensation was not “‘es- 
topped” to bring third-party action, 
where employee clearly manifested his 
intention of pursuing his common-law 
remedy and complied strictly with the 
provision in Workmen’s Compensation 
Law relating to third-party actions 
when he commenced such action, 
Workmen’s Compensation Law, § 29.— 
McCue v. J. F. Shea Co., 24 N.Y.S.2d 
307, 175 Mise. 557, affirmed 24 N.Y.S.2d 
130, 260 App.Div. 946. 


Okl. That employee injured while 
working on Civil Works Administra- 
tion project for city accepted compen- 
sation from the United States under the 
United States Compensation Act did 
not bar his action for damages against 
city, where it was not shown that em- 
ployee was required to or had assigned 
his cause of action to the United States. 
5 U.S.C.A. § 776.—Oklahoma City v. 
Caple, 105 P.2d 209. 

Utah, father and mother who 
elected to accept workmen’s compensa- 
tion for death of son, ‘‘waived”’ all oth- 
er rights arising out of son’s death and 
could not thereafter maintain action 
in their own right for damages for 
death of son. Rev.St.1933, § 42-1-58.— 
Johanson vy. Cudahy Packing Co., 115 
P.2d 794. 
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D.O.W.Va. The West Virginia Work- 
men’s Compensation Act merely pro- 
vides an additional remedy for pro- 
tection of an injured employee, or his 


§ 15389 


dependents if he is killed, over and 
above the common-law action for neg- 
ligence vested in the injured employee 
or the statutory cause of action vested 
in his personal representative by the 
wrongful death statute, and does not 


afford the employer any recourse 
against third party whose negligence 
caused the injury. Code W.Va.1931, 


23-1-1 et seq., 55-7-5, 6.—Crab Orchard 
Imp. Co. y. Chesapeake & O. Ry. Co., 
33 F.Supp. 580. 

Ala. Under statute providing that, if 
employee shall elect to receive compen- 
sation from employer, then latter or 
his insurance carrier shall be subro- 
gated to right of employee to recover 
against party causing injury, 
claimant elected to receive compensa- 
tion from employer, insurance carrier’s 
right to subrogation was dependent 
entirely upon the statute and did not 
exist independent of it. Code 1940, 
Tit. 26, § 311.—Metropolitan Casualty 
Ins. Co. of New York v. Sloss-Sheffield 
Steel & Iron Co., 3 So.2d 306. 

Under statute providing that, if em- 
ployee shall elect to receive compensa- 
tion from employer, then latter or his 
insurance carrier shall be subrogated 
to the right of the employee to recover 
against party causing injury, and may 
bring legal proceedings to recover ag- 
gregate amount of compensation pay- 
able, essential elements of ‘‘subroga- 
tion” are that injured employee or de- 
pendents must have elected to receive 
compensation from employer, amount 
of compensation payable must have 
been ascertained, and subrogee must be 
obliged to pay such compensation, and 
right to which subrogee succeeds is 
right to bring ‘legal proceedings”, an 
action at law, against party whose 
wrongful act caused employee’s injury. 
Code 1940, Tit. 26, § 311.—Metropoli- 
tan Casualty Ins. Co. of New York. v. 
ee areas Steel & Iron Co., 3 So.2d 


Where injured workman or his de- 
pendents elect to receive compensation 
from employer, the right of subroga- 
tion to which employer or insurance 
carrier succeeds is the right of the 
injured workman or hig dependents to 
bring an action for damages against 
the person or persons proximately 
causing the injury by negligence or 
wrongful act. Code 1940, Tit. 26 § 
311.—Metropolitan Casualty Ins. Co. of 
New York v. Sloss-Sheffield Steel & 
Iron Co., 3 So.2d 306. 

Cal.App. An employer who pays or 
becomes obligated to pay compensa- 
tion by reason of injury or death of 
employee may bring an action against 
another who is _ responsible therefor, 
and such action does not abate by rea- 
son of death of employee. St.1937, p. 
278, §§ 3851, 3852.—National Automo- 
bile Ins. Co. v. Cunningham, 107 P.2d 
643, 41 Cal.App.2d 828. 
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C.C.A.W.Va. Under Workmen’s Com- 
pensation Act making no provision for 
subrogation of employer to employee’s 
rights against third party tort-feaser, 
employer is not thus subrogated. Code 
W.Va.1931, 23-1-1 et seq.—Crab Or- 
chard Improvement Co. v. Chesapeake 
& O. Ry. Co., 115 F.2d 277, affirming 
33 F.Supp. 580. 

Workmen’s compensation is not an 
“indemnity” but is more in the guise 
of a pension or investment, and like 
life or accident insurance, is not sub- 
ject to the principle of subrogation, in 
absence of statute or specific contrac- 
tual provision. Code W.Va.1931, 23-1-1 
et seqg.—Crab Orchard Improvement Co. 


v. Chesapeake & O. Ry. Co., 115 F.2d 
277, affirming 33 F.Supp. 580. 
D.C.D.C. Under the Compensation 


Act providing that acceptance of com- 
pensation under an award shall op- 
erate as an assignment to employer of 
all rights of injured employee to re- 
cover damages against third person 
causing injury, the right to maintain 
an action against a third person caus- 
ing injury is in the employee if he 
does not elect to receive compensation 
and is in the employer if employee 
elects to receive compensation, and an 


where ~ 
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employee cannot follow both courses. 
Longshoremen’s and Harbor Work- 
ers’ Compensation Act § 33, 33 U.S. 
C.A. § 933.—Moore v. Hechinger, 39 F. 
Supp. 427. 

D.C.W.Va. Under West Virginia 
law, an employee or his representative 
may recover from both third party 
tort-feasor whose negligence causes in- 
jury to or death of the employee, and 
from compensation fund, and there is 
no assignment of or subrogation to the 
cause of action arising out of the in- 
jury or death of an employee by virtue 
of the Workmen’s Compensation Act. 
Code W.Va.i931, 23-1-1 et seq.—Crab 
Orchard Imp. Co. y. Chesapeake & O. 
Rye Co.. 383° H.Supp. 580. = 

Ala. Under statute providing that, 
if employee shall elect to receive com- 
pensation from employer, then latter 
or his insurance carrier shall be sub- 
rogated to the right of the employee 
to recover against party causing in- 
jury, and may bring legal proceedings 
to recover aggregate amount of com- 
pensation payable, essential elements 
of “subrogation” are that injured em- 
ployee or dependents must have elect- 
ed to receive compensation from em- 
ployer, amount of compensation pay- 
able must have been ascertained, and 
subrogee must be obliged to pay such 
compensation, and right to which sub- 
rogee succeeds is right to bring “legal 
proceedings”, an action at law, against 
party whose wrongful act caused em- 
ployee’s injury. Code 1940, Tit. 26, § 
311.—Metropolitan Casualty Ins. Co. of 
New York vy. Sloss-Sheffield Steel & 
Iron Gp., 3 So.2d 306. 

Where injured workman or his de- 
pendents elect to receive compensation 
from employer, the right of subroga- 
tion to which employer or insurance 
earrier succeeds is the right of the 
injured workman or his dependents to 
bring an action for damages against 
the person or _ persons proximately 
causing the injury by negligence or 
wrongful act. Code 1940, Tit. 26, § 
311.—Metropolitan Casualty Ins. Co. of 
New York vy. Sloss-Sheffield Steel & 
Iron Co., 3 So.2d 306. 

Cal.App. An employer’s’§ insurance 
carrier which pays or is obligated to 
pay workmen’s compensation is ‘“sub- 
rogated’” to rights of employer and 
may enforce such rights in its own 
name. St.1937, p. 273, §§ 3851, 3852. 
—National Automobile Ins. Co. v. Cun- 
ashe, 107 P.2d 643, 41 Cal.App.2d 


Pa.Com.Pl. Under the Workmen’s 
Compensation Act, 77 P.S. § 1 et seq., 
the employer is subrogated to the 
rights of the employe or his depend- 
ents against third persons to the extent 
of the compensation paid, and the 
proper procedure would therefore be 
under the said act.—Pennsylvania Turn- 
pike Commission to Use of Albright v. 
U. S. Fidelity & Guaranty Co., 61 
Dauph. 256, 

Pa.Com.Pl, Under the compensation 
act, 77 P.S. § 1 et seq., the right of 
subrogation by the employer to any of 
the rights that his employee or the 
employee’s estate might have against 
the wrongdoer is limited to cases, 
where the party collecting compensa- 
tion from an employer, neglects or re- 
fuses to bring an action at law against 
the third party, then the employer has 
the right to bring the action in the 
name of those parties.—Gaetano v. 
Dorst, 89 P.L.J. 371. 
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C.C.A.W.Va. An employer who was 
compelled to pay death benefits under 
Workmen’s Compensation Act was not 
entitled to indemnification from third 
party whose negligence caused em- 
ployee’s death. Code W.Va.1931, 23-1-1 
et seq.—Crab Orchard Improvement Co. 
v. Chesapeake & O. Ry. Co., 115 F.2d 
277, affirming 33 F.Supp. 580. 

D.C.W.Va. Under West Virginia law, 
an employee or his representative may 
recover from both third party tort- 
feasor whose negligence causes injury 
to or death of the employee, and from 
compensation fund, and there is no 
assignment of or subrogation to the 
cause of action arising out of the in- 
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jury or death of an employee by virtue 
or the Workmen’s Compensation Act, 
Code W.Va.1931, 23-1-1 et seq.—Crab 
Orchard Imp. Co. vy. Chesapeake & O. 
Ry. Co., 33 F.Supp. 580. 4 
Where compensation is paid for 
death of an employee resulting from 
negligence of third party, the employer 
has no cause of action against the 
third party either under the West Vir- 
ginia Workmen’s Compensation Act or 
the common law. Code W.Va.1931, 23- 
1-1 et seq.—Crab Orchard Imp. Co. v. 
pase SO} Ry Cos aso) HoupD. 


Where death of employee of com- 
pany which operated coal tipple, who 
was struck by a coal car, was caused 
by negligence of railroad’s employees, 
and wrongful death action which arose 
against the railroad in favor of the 
personal representative of the employee 
was not assigned to the employer, the 
employer had no cause of action under 
Workmen’s Compensation Act or as re- 
sult of wrongful death act against the 
railroad for amount of compensation 
paid by employer as result of em- 
ployee’s death, since the employer was 
not “subrogated” to rights created by 
the acts. Code W.Va.1931, 23-1-1 et 
seq., 55-7-5, 6.—Crab Orchard Imp. Co. 
NR ee a & O. Ry. Co., 33 F.Supp. 
Where death of employee of com- 
pany which operated coal tipple, who 
was struck by coal car, was caused by 
negligence of railroad’s employees, and 
employee’s dependents recovered work- 
men’s compensation for his death, the 
employer had no independent cause of 
action against the railroad for indem- 
nity for amount paid by the employer 
under the West Virginia Workmen’s 
Compensation Law, as the result of 
the employee’s death. Code W.Va.1931, 
23-1-1 et seq.—Crab Orchard Imp. Co. 
pe ipwcnere ge & O. Ry. Co., 33 F.Supp. 


The West Virginia Workmen’s Com- 
pensation Act merely provides an addi- 
tional remedy for protection of an in- 
jured employee, or his dependents if 
he is killed, over and above the com- 
mon-law action for negligence vested 
in the injured employee or the statu- 
tory cause of action vested in his per- 
sonal representative by the wrongful 
death statute, and does not afford the 
employer any recourse against third 
party whose negligence caused the in- 
jury. Code W.Va.1931, 23-1-1 et seq., 
55-7-5, 6—Crab Orchard Imp. Co. v. 
eneancaee & O. Ry. Co., 338 F.Supp. 


The West Virginia Workmen’s Com- 
pensation Act was not intended to 
place a double liability on a _ third 
party tort-feasor whose negligence 
causes death of an employee for his 
single negligent act by requiring him 
to indemnify employer for amount paid 
under the act as a result of the em- 
plovee’s death, in addition to being 
liable for the employee’s death in a 
wrongful death action. Code W.Va. 
1931, 23-1-1 et seq., 55-7-5, 6.—Crab 
Orchard Imp. Co. v. Chesapeake & O. 
Ry. Co., 33 F.Supp. 580. 

Cal.App. An employer who pays or 
becomes obligated to pay compensa- 
tion by reason of injury or death of 
employee may bring an action against 
another who is responsible therefor, 
and such action does not abate by 
reason of death of employee. St.1937, 
p. 2738, §§ 3851, 3852.—National Auto- 
mobile Ins. Co. v. Cunningham, 107 P. 
2a 648, 41 Cal.App.2d 828. 


Cal.App. Where Industrial Accident 
Commission made an award against 
employer’s insurance carrier in favor 
of wife of deceased employee who was 
killed in collision with automobile, in- 
surance carrier was ‘‘subrogated’’ to 
right of action of wife against owner 
of automobile with which employee 
collided, and such action was_ not 
abated by death of employee. 
Civ. Proc, §) 877s SSt-1937, ip: oes 
8851, 3852.—National Automobile Ins, 
Co. v. Cunningham, 107 P.2d 643, 41 
Cal.App.2d 828. 

Pa.Com.Pl. It is for the contractor 
or its assignee to proceed under the 
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provisions of the said act to collect the 
amount of compensation paid, and if 
the widow will not sue, the act pro- 
vides that the employer can bring suit 
against the third person. This is the 
statutory procedure and must be_fol- 
lowed.—Pennsylvania Turnpike Com- 
mission to Use of Albright v. U. 8. Fi- 
delity & Guaranty Co., 51 Dauph, 256. 

Pa.Com.Pl. The children of decedent, 
including claimant in the compensation 
proceeding but not the minor grand- 
children awarded compensation, joined 
in an action of trespass against de- 
fendants, claiming damages for the 
wrongful death of decedent as a result 
of their negligence, but did not aver in 
what manner they were dependent upon 
their father, nor did they, in their own 
right, have the right to file a petition 
under the workmen’s compensation act. 
Judgment was entered on a consent 
verdict. The city petitioned to be sub- 
rogated to this judgment for money 
paid on the compensation award. Held: 
that the city had no rights of subroga- 
tion against the judgment, but under 
the act of 1927, P.L. 992, 12> P:Si3§ 
1604, it was awarded the funeral ex- 


penses included in the compensation 
award.—Gaetano v. Dorst, 89 P.L.J. 
371. 


The four dependent minor grandchil- 
dren would have no right of action 
against the third parties who caused 
the death of their grandfather, but who 
were named defendants in the trespass 
case. It cannot be argued that on the 
broad equitable doctrine that since the 
decedent employee by implied contract 
had agreed that if he were injured or 
killed while in the employ of the.city, 
that the city would be reimbursed out 
of any funds that he or those au- 
thorized by statute to sue in the event 
of his death, could collect from the 
wrong doing tort feasor.—Gaetano yY. 
Dorst, 89 P.L.J. 371. 


8 1597 

Idaho. Railroad’s liability for in- 
Juries sustained by driver of delivery 
truck in collision at crossing with 
switcn engine depended on negligence, 
so that while workmen’s compensation 
had been awarded to driver, and state 
insurance tund had become liable for 
its payment, railroad’s liability to the 
Department of Finance and to employ- 
er for compensation paid could not be 


avoided on ground that driver was a . 


minor member of employer’s family, 
and that employer had not, prior to 
accident, filed with the Industrial Ac- 
cident Board an election in writing 
that provisions of the Workmen’s Com- 
pensation Law should apply to driver. 
Code 1932, § 43-1004.—Department of 
Finance of State v. Union Pac. R. Co., 
104 P.2a 1110. 


Ind. Under provision of Compensa- 
tion Law authorizing employer or its 
insurer, having paid compensation or 
having become liable therefor, to main- 
tain action against third party tort- 
feasor causing employee’s injury or 
death, an acceptance of the compensa- 
tion award must occur before employ- 
er or its insurer may sue for subroga- 
tion. Burns’ Ann.St. § 40-1213.— 
Northern Indiana Power Co. v. West, 
32 N.H.2d 713. 


Where widow of employee had bor- 
rowed money from employer for main- 
tenance of herself and children pursu- 
ant to agreement that widow would 
repay loan from proceeds of compen- 
sation awarded for employee’s death or 
from judgment that might be obtained 
in action against third party tort- 
feasor, loan could not be regarded as 
an acceptance of compensation benefits 
on part of widow and other dependents, 
in view of reservations contained in 
agreement. Burns’ Ann.St. §§ 2-404, 
40-1213.—Northern Indiana Power Co. 
v. West, 32 N.H.2d 713. 

8 1602 

N.Y.Sup. The provision in Work- 
men’s Compensation Law relating to 
third-party actions by injured em- 
ployees was not intended to permit em- 
ployee to’ sue one group of defendants 
as third parties upon claim for personal 
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injuries, and at the same time permit 
compensation carrier to sue another de- 
fendant for the same damages and for 
the. identical injuries. Workmen’s 
Compensation Law, § 29.—McCue v. J. 
HF, Shea Co., 24 N.Y.S.2d 307, 175 Misc. 
557, affirmed 24 N.Y.S.2d 130, 260 
App.Div. 946. 
§ 1605 


Utah. An insurance earrier, paying 
workmen’s compensation for employee’s 
death caused by wrongful act of third 
person could assign cause of action 
against third person for damages for 
death of employee to father and mother 
of employee. Rev.St.1933, § 42-1-58.— 
Johanson vy. Cudahy Packing Co., 115 
P.2da 794, 

§ 1606 


Fla. Where employee injured by 
third person gave no notice of elec- 
-tion to recover damages against such 
third person, acceptance from such 
third person of sum less than the 
compensation allowable and release of 
such third person did not affect right 
of employee to compensation or right 
of employer and insurance carrier 
against third person for damages. 
Acts 1935, ce. 17481, § 39(a), as amend- 
ed by Acts 1937, c. 18413, § 14.—Sweat 
vy. Ailen, 200 So. 348. 


§ 1607 

Mass. Where general contractor in- 
stalling vault and door in gas com- 
pany’s premises requested that vault 
door be unlocked in order that door 
and frame could be set in proper man- 
ner and gas company’s employee was 
directed by employer te open door and 
was injured when door and frame fell 
upon him, gas cempany’s employee 
did not become an “employee” of gen- 
eral contractor within the Workmen’s 
Compensation Law, and was not in- 
jured in “common employment” for the 
gas company so as to preclude an ac- 
tion against general contractor by em- 
ployee for benefit of employer’s in- 
surer who paid compensation to em- 
ployee. G.L.(Ter.Ed.) ec. 152, §§ 1 as 
amended, 15, 18.—Meehan y. Gordon, 
29 N.H.2d 759. : 

Where general contractor installing 
vauJt and door for gas company re- 
quested that vault door be unlocked so 
that frame and door could be prop- 
erly set and gas company directed of- 
fice employee to open door which on 
being opened fell and injured em- 
ployee, employee who was paid com- 
pensation by gas company’s insurer 
was not precluded from maintaining an 
action for injuries against general con- 
tractor for benefit of insurer on ground 
that employee was injured in common 
employment of gas company and that 
contractor who was not a ‘‘person other 
than insured” within the Compensa- 
tion Act, since making of alterations 
in buildings was not part of business 
of gas company which was not shown 
to have habitually performed such 
work, but was “ancillary” thereto. G. 
L.(Ter.Ed.} ¢. 152, § 18.—Meehan y, 
Gordon, 29 N.H.2d 759. 

§ 1608 

Ga. An employe accepting payment 
for his damages from third party tort- 
feasor extinguishes all right to again 
collect for the same injury from third 
party tort-feasor. Code 1933, § 105- 


2001.—Lloyd Adams, Ine., v. Liberty 
Mut. Ins. Co., 10 S.H.2d 46, 190 Ga. 
633. 

Okl. Maintenance of action by in- 


jured employee against third party is 
impliedly sanctioned by provisions of 
United States Compensation Act, and 
recovery by employee bars action by 
United States. 5 U.S.C.A. § 776.—Okla- 
homa City v. Caple, 105 P.2d 209. 


§ 1610 

Minn. The contributory negligence 
of window washer, who was fatally 
injured in a fall because of his own 
negligence and that of owner of 
building in not properly securing safe- 
ty bolt in wall of building, precluded 
recovery under the compensation act 
from owner of building by insurer 
of employer of window washer for 
compensation benefits paid by insur- 
er to window washer’s family. Ma- 
son’s Minn.St.1927, §§ 4269, 4291(1). 
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—Hartford Accident & Indemnity Co. 
v. Schutt Realty Co., 297 N.W. 718. 
§ 1613 
Cal.App. An employer who pays or 
becomes obligated to pay compensa- 
tion by reason of injury or death of 
employee may bring an action against 
another. who is responsible therefor, 
and such action does not abate by 
reason of death of employee. St.1937, 
Pp. 273, §§ 3851, 3852.—National Auto- 
mobile Ins. Co. v. Cunningham, 107 P. 

2d _ 643, 41 Cal.App.2d 828. 

_Where Industrial Accident Commis- 
sion made an award against employer's 
insurance carrier in favor of wife of 
deceased employee who was killed in 
collision with automobile, insurance 
carrier was “subrogated” to right of 
action of wife against owner of auto- 
mobile with which employee collided, 
and such action was not abated by 
death of employee. Code Civ.Proc. § 
3877; St.1937, p. 2738, §§ 3851, 3852.— 
National Automobile Ins. Co. v. Cun- 
Buena, 107 P.2d 643, 41 Cal.App.2d 


Ind. Under provision of Compensa- 
tion Law erenting dependents of de- 
ceased employee election as to whether 
to accept compensation from employer 
or sue third party tort-feasor for dam- 
ages, the action for damages contem- 
plated by Compensation Law is to be 
pursued under procedural machinery 
provided in wrongful death statute. 
Burns’ Ann.St. §§ 2-404, 40-1213.— 
Northern Indiana Power Co. v. West, 
32 N.H.2d 713. 


S.C. Where complaint on its face 
showed that injured employee’s action 
against general contractors was a tort 
action at common law, employee moved 
to strike from answer ali allegations 
relating to an award under the com- 
pensation act, efforts to prove amount 
and manner of payment of award were 
defeated by judge’s action sustaining 
objections to questions, and employee 
thereafter moved to amend complaint 
by alleging that action was brought 
for the benefit of compensation insurer 
and himself, action was not a subroga- 
tion action brought with insurer’s con- 
sent and for joint benefit of insurer 
and employee. Act July 17, 1935, 39 
St. at Large 1237, § 11.—Davis v. Flem- 
ing, 13 S.W.2d 434, 196 S.C. 343. 


§ 1615 

D.C.D.C. Where action for wrongful 
death was not filed within one year 
after the death as provided by statute, 
action wag barred notwithstanding that 
decedent if he had lived would have 
been entitled to compensation. from his 
employer or his employer’s insurance 
earrier and action was brought within 
one year after appointinent of guardian 
for decedent’s infant son, which was 
timely under Longshoremen’s Compen- 
sation Act, since cause of action 
against third persons was not affected 
by the compensation act. D.C.Code 
DODO Pe aed. §§ TI L2 oo Os. O Annes 
901 note; T. 21, 1 et seq.; Long- 
shoremen’s and Harbor Workers’ Com- 
pensation Act, § 13(a, c), 33(f), 33 U.S. 
C.A. §§ 913(a, ¢), 933(f).—Webster v. 
Clodfelter, 39 F.Supp. 62. 

Ala. Under statute providing that, if 
employee shall elect to receive compen- 
sation from employer, employer or in- 
surance carrier shall be subrogated to 
right of the employee to recover 
against party causing injury in the 
aggregate amount of compensation 
payable to the employee together with 
the costs of the action and reasonable 
attorney’s fees, only one action is con- 
templated and subrogee cannot make 
successive compensation payments and 
bring repeated actions and recover the 
amount so paid, and costs and attor- 
ney’s fees in such actions. Code 1940, 
Tit. 26, § 311.-—Metropolitan Casualty 
Ins. Co. of New York v. Sloss-Sheffield 
Steel & Iron Co., 3 So.2d 306. 

Where an injured workman elected 
to proceed against employer under 
Workmen’s Compensation Act and com- 
pensation was ascertained and paid 
by insurance carrier, which as subrogee 
instituted action against  tort-feasor, 
subrogee’s action was ‘‘action in tort” 
and not an “action on a contract’, 


§ 1617 


and code provision authorizing suit for 
each breach of a severable contract 
was not applicable so as to permit 
successive actions for amounts paid by 
subrogee. Code 1940, Tit. 7, § 140; 
Tit. 26, § 311.—Metropolitan Casualty 
Ins. Co. of New York v. Sloss-Sheflield 
Steel & Iron Co., 3 So.2d 306. j 

Where employer’s insurance carrier 
as statutory subrogee of injured work- 
man recovered qa judgment against tort- 
feasor, carrier could not maintain a 
second action against tort-feasor to re- 
cover sums paid in addition to that re- 
covered in the first action under the 
doctrine of “equitable subrogation” or 
“conventional subrogation”, since the 
carrier’s claim arose out of the employ- ~ 
er’s liability under the Workmen’s 
Compensation Act, and not out of any 
contract relation between the employee 
and the carrier, Code 1940, tit. 26, § 
311.—Metropolitan Casualty Ins. Co. of 
New York y. Sloss-Sheffield Steel & 
Iron Co., 3 So.2d 306. 

N.Y.Sup. The provision in Work- 
men’s Compensation Law requiring in- 
jured employee to commence third-party 
action not later than six months after 
awarding of compensation and before 
expiration of one year from date such 
action accrues, is not a “statute of limi- 
tations” available to third party, and 
as between injured employee and third 
party, injured employee’s common-law 
remedy is unimpaired and remains un- 
affected, and 3-year statute of limita- 
tions applies. Civil Practice Act, § 49, 
subd. 6; Workmen’s Compensation Law, 
§ 29.—McCue vy. J. F. Shea Co., 24 N.Y. 
S.2d 307, 175 Mise. 557, affirmed 24 N. 
Y.8.2d 130, 260 App.Div. 946. 


In third-party action by injured em- 
ployee of subcontractor against general 
contractors, failure to bring another 
subcontractor into action until mere 
than one year after accident could not 
be availed of as a defense by such 
subcontractor, where action was timely 
brought as to general contractors, and 
the 30-day notice required by statute 
was duly given. Workmen’s Compensa- 
tion Law, § 29.—McCue v. J. F. Shea 
Co., 24 N.Y.S.2d 307, 175 Misc. 557, af- 
viet 24 N.Y.S.2d 130, 260 App.Div. 


§ 1616 

N.Y.Sup. The provision in the 
Workmen’s Compensation Law that if 
an injured employee takes compensa- 
tion and desires to bring an action 
against a third party whose negligence 
caused the injury, the action must be 
commenced not later than six months 
after awarding of compensation and in 
any event before expiration of one year 
from date such cause of action accrues 
is plain, and the words employed or- 
dinary, and they must be given their 
usual meaning. Workmen’s Compensa- 
tion Law, § 29.—Carter v. Brooklyn 
Teenees Co., 25 N.Y.S.2d 639, 175 Mise. 


In action by injured employee who 
had been awarded compensation under 
the Workmen’s Compensation Law, 
against third party whose negligence 
allegedly caused the injury, where the 
compensation law required that action 
be commenced not later than six 
months after award and in any event 
before expiration of one year from date 
eause of action accrued, and answer 
alleged as defense that action was not 
commenced within six months after 
award, motion, to dismiss defense on 
ground that court was required in 
every case to grant the longest period 
would be denied and motion to com- 
pel reply would be granted. Work- 
men’s Compensation Law, 29.—Car- 
ter v. Brooklyn Ladder Co., 25 N.Y.S. 
2d 6389, 175 Mise. 920. 


1617 

Idaho, Where minor children of de- 
ceased employee were awarded work- 
men’s compensation by the Industrial 
Accident Board, the Department of 
Finance had a substantial interest, as 
subrogee, in subject of action by 
guardian of the minors against third 
party whose negligence allegedly 
caused the death, and was properly 
joined as a party plaintiff. Code 1932, 


§ 1617 
§ 5-312—Lebak v. Nelson, 107 P.2d 
1054 


Idaho. Under provisions of the 
Workmen’s Compensation Act permit- 
ting an injured employee at his option 
to claim compensation or to proceed 
against tort-feasor, and subrogating 
employer, who has paid compensation 
to the rights of employee, an injured 
employee who had received compensa- 
tion was properly joined as a party 
plaintiff with the employer and insur- 
ance carrier in action against the tort- 
feasor for causing the injury to the 
employee. Code 1932, § 43-1004.— 
O’Connell vy. Ivankovich, 111 P.2d 888. 

N.Y.Sup. In third-party action by in- 
jured employee of subcontractor against 
general contractors, another subcon- 
tractor who was possibly liable was 
properly impleaded, since injured em- 
ployee had but a single claim for dam- 
ages for the injuries which he sustain- 
ed in the accident. Workmen’s Com- 
pensation Law, 29.—McCue v. J. F. 
Shea Co., 24 N.Y.S.2d 307, 175 Misc. 
557, affirmed 24 N.Y.S.2d 1380, 260 
App.Div. 946. : 


Pa.Com.P1. An employer who is sub- 
rogated to the rights of an employe 
injured in the course of his employ- 
ment, under section 319 of the Penn- 
sylvania Workmen’s Compensation Act 
of June 21, 1939, P.L. 520, 77 PS. §$ 
671, should, under Pa. R. C. P. 2002, 
12 P.S.Appendix, be joined as a party 
plaintiff in an action against the wrong- 
doer responsible for the _ injuries.— 
Smith v. Altoona & Logan Valley Hlec- 
tric Ry. Co., 41 D. & C. 165. 


Pa.Com.Pl. In trespass by an ad- 
ministratrix of her husband’s estate 
for the benefit of herself and minor 
children of the deceased it was not 
necessary to add the name of the em- 
ployer as a party plaintiff in the cap- 
tion under the rules of civil procedure 
promulgated by the Pennsylvania su- 
preme court, where the right of subro- 
gation to the employer of the deceased 
employee was involved.—Jenkins v. 
Pennsylvania Power Co., 89 P.L.J. 67. 


Whether or not an independent ac- 
tion might be maintained by the em- 
‘ployer on his right of subrogation 
and whether or not the threat of such 
action would be sufficient to entitle the 
defendant to bring in the employer by 
interpleader not decided.—Jenkings v. 
Pennsylvania Power Co., 89 P.L.J. 67. 


§ 1618 
D.C.D.C. Under Compensation Act, 
an injured employee electing to receive 
compensation does not retain right to 
participate as plaintiff in an action 
which by the act hag been assigned to 
his employer to recover from third 
person causing injury and therefore 
motion to have injured employees 
dropped as parties plaintiff was grant- 
ed, since they were not “real parties at 
interest’? within meaning of federal 
rules. Federal Rules of Civil Proce- 
dure, rule 17(a), 28 U.S.C.A. following 
section 723c; Longshoremen’s and 
Harbor Workers’ Compensation Act, 33 
U.S.C.A. § 901 et seq.; Employee’s 
Compensation Act D.C., D2 -eeD iC: 
Code 1929, T. 19, §§ 11, 12, 33 U.S.C.A. 
§ 901 note.—Moore vy. Hechinger, 39 F. 
Supp. 427. 
§ 1625 
Pa.Com.Pl. Where the insurance car- 
rier of an employer, which is by law 
subrogated to the rights of an injured 
employe against the wrongdoer, has 
made partial payment to the employer 
on account of its obligation and is 
further liable to him, it should be per- 
mitted to intervene as a party plaintiff 
in an action by the injured employe 
against the wrongdoer responsible for 
the injury, under Pa. R. C. P. 2002, 12 
P.S.Appendix, even though there is no 
contractual relationship between the 
employe and the insurance carrier.— 
Smith v. Altoona & Logan Valley Elec- 
briceiy1)Co.,. 41° D. & C) 165. 
§ 1626 
N.C. Where complaint alleged that 
contractor knowingly permitted subcon- 
tractor’s employee to use a_  seaffold 
made of defective material and insuffi- 
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cient strength and removed a support 
without notice to employee and did not 
inspect scaffold as a proximate result 
of which the scaffold fell with the 
subcontractor’s employee, causing per- 
manent injuries, complaint stated cause 
of action against contractor, a third 
person, and not against subcontractor 
and Workmen’s Compensation Act did 
not govern the contractor’s liability. 
Code 1939, § 8081(h) et seq.—Cathey 
v. Southeastern Const. Co., 11 S.EH.2d 
571, 218 N.C. 525. 

Pa.Com.Pl. Plaintiff’s statement of 
claim in trespass was directed to be 
amended to show explicitly whether de- 
cedent had expressly or impliedly ac- 
cepted the provisions of the work- 
men’s compensation act, where the 
statement did not disclose a case in 
which it was clearly apparent that 
compensation was recoverable, defend- 
ant, by his affidavit of defense, having 
raised the question as to necessary 
parties over a claim for subrogation. 
Defendant was not entitled to a dis- 
missal of the case on its speaking de- 
murrer, but plaintiff should include 
the name of the employer in her state- 
ment as one of the beneficiaries on 
its claim for subrogation. It is clear 
intent and purpose of these modern 
rules to require the disclosure of the 
right to recover, where there is an out- 
standing demand which possibly may 
be made against the defendant even 
to the extent of an additional suit.— 
Jenkins v. Pennsylvania Power Co., 89 
P.L.J. 67. 

§ 1633 

Conn. In action against building 
owner for death of an employee of a 
welding company who was electrocuted 
while he was working in the building, 
owner had burden of establishing spe- 
cial defense that welding company was 
the subcontractor of owner and that 
the owner was liable, if at all, only 
under provisions of the Workmen’s 
Compensation Act, and was not liable 
in an action for damages at law. Gen. 
S$t.1930, § 5230.—Buytkus v. Second 
Nat. Bank, 16 A.2d 579, 127 Conn. 316. 


Mass. To authorize the recovery of 
compensation for injuries sustained by 
an independent contractor’s employee 
against tort feasor insured under the 
Workmen’s Compensation Act and so 
preclude a tort action, it was neces- 
sary to show that the tort feasor had 
entered into a contract with the con- 
tractor to do the tort feasor’s work, 
that the contract was for the perform- 
ance of work not merely ancillary and 
incidental to the trade or business 
carried on by the tort feasor, but for 
performance of work that was a part 
of, or process in the tort feasor’s trade 
or business, and that the place of in- 
jury was on or about premises on 
which the contractor had undertaken 
to execute work for the tort feasor or 
which was under the tort feasor’s con- 
trol or management. G.L.(Ter.Ed.) ec. 
152, § 18.—Caton v. Winslow Bros. & 
smite Co., 34 N.E.2d 638, 309 Mass. 


Or. Under statute authorizing in- 
jured workman to bring action for in- 
juries against third person, provided 
that accident did not occur on prem- 
ises over which wrongdoer’s employer 
had joint supervision and control, in 
stevedore’s action for injuries sus- 
tained when struck by lumber carrier 
on a wharf while engaged in loading 
lumber on steamship, burden was on 
lumber company to prove that the 
wharf upon which injury occurred 
was under the ‘joint supervision and 
control” of the lumber and steamship 
companies within the exceptive provi- 
sion of the statute. Laws 1937, ec. 
357, amending Code 1930, § 49-1814.— 
Inwall v. Transpacific Lumber Co., 108 
P.2d 522. 


8 1634 
C.C.A.Tex. In action by insurance 
carrier which had paid workmen’s com- 
pensation award for death of an em- 
ployee who was electrocuted when 
metal crane of employer’s drag-line 
came in contact with electric lines, 
brought under Texas law, as_ sub- 
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rogee to the employee, against the 
electric company for the employee's 
death, the insurance carrier was re- 
quired to prove that the employee was 
injured as the consequence of some 
negligent act on the part of the elec- 
trie company. Rev.St.Tex.1925, art. 
8307, § 6a.—American General Ins. Co. 
v. Southwestern Gas & Electric Co., 115 
F.2d 706. 
1635 


§ 

Tex.Civ.App. In action for personal 
injuries sustained when truck driven 
by plaintiff collided with defendant’s 
street car, wherein insurance carrier of 
plaintiff's employer intervened and 
sought recovery, under doctrine of sub- 
rogation, of amount of workmen’s 
compensation paid to plaintiff, testi- 
mony of plaintiff, as witness for insur- 
ance carrier, as to the things which 
earrier required plaintiff to do before 
compensation was paid, was not rele- 
vant to the issues and was calculated 
to influence wrongly the verdict of the 
jury against the defendant.—Dallas 
Railway & Terminal Co. v. Bishop, 153 
S.W.2d 298. 

§ 1636 


Ind. Under provision of Compensa- 
tion Law authorizing employer or its 
insurer, having paid compensation or 
having become liable therefor, to main- 
tain an action against third party tort- 
feasor causing employee’s injury or 
death, proof of pendency of action by. 
employer’s insurer against third party 
tort-feasor for wrongful death of em- 
ployee did not require finding that em- 
ployee’s dependents had accepted the 
award. Burns’ Ann.St. § 40-1213.— 
Northern Indiana Power Co. v. West, 
32 N.E.2d 713. 
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D.C.Md. Under the evidence, an in- 
surer which had issued a policy to @ 
steamship and importing company un- 
der longshoreman’s act was not en- 
titled to reimbursement from owner 
of vessel for statutory allowances \for 
which insurer was liable under policy 
as result of injuries received by 4 
stevedore who, while employed by 
company, fell through open space in 
planking of hatch in ’tween deck of 
owner’s vessel while vessel was being 
unloaded. Longshoremen’s and Har- 
bor Workers’ Compensation Act, MY 1- 
50, 33(b, i), as amended in 1938, 33 
U.8.C.A. sf 901-950, 933(b, i).—The 
Anderson, 37 F.Supp. 695. 

Wash. A father’s testimony that he 
paid his 18 year old son wages the 
same as he would pay a man for driv- 
ing his truck was not sufficiently clear, 
cogent, and convincing evidence to 
show a contractual relationship between 
father and son, who intended to con- 
tinue with his schooling, or to establish 
an accompanying “emancipation” of 
son, and hence son was not a ‘‘work- 
man” within the Workmen’s Compensa- 
tion Act, and that act did not abolish 
son’s cause of action against plaintiffs 
for injuries sustained in a truck col- 
lision, Rem.Rev.Stat. §§ 7674, 7675.— 
American Products Co. v. Villwock, 109 
P.2d 570, 132 A.L.R. 1010. 


§ 1639 

Idaho. In action against third party 
for injuries to or death of an em- 
ployee, where an award has been made 
under the Workmen’s Compensation 
Act, and employer and insurance car- 
rier appear as plaintiffs, the court may 
instruct that the employer and insur- 
ance carrier appear as and are proper 
parties plaintiff because of fact that 
they have been subrogated to the 
rights of the employee or hig _ bene- 
ficiaries, because of their liability to 
pay benefits under the Act, and that 
the jury wiil have nothing to do with 
question of what amount such plain- 
tiffs may be liable for under the Act, 
and that liability under the Act is not 
dependent on negligence as in the ac- 
tion against third party. Code 1932, 
§§ 43-902, 43-1004.—Lebak y. Nelson, 
107 P.2d 1054. 

Ky. In action against railway for 
lost time and injuries allegedly caused 
when switch engine connected with 
string of cars while plaintiff, an em- 
ployee of ice company, was removing 
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ice from one car, an instruction which 
authorized jury to find for plaintiff 
for loss of time not to exceed $1,175 
was error, where plaintiff had waived 
his claim for lost time in amount of 
$366.66, which was amount received by 
plaintiff as compensation, in favor of 
ice company and asked judgment for 
only so much lost time as was in ex- 
cess of that amount.—Nashville, C. & 
St. L. Ry. v. Williams, 147 S.W.2d 93, 
285 Ky. 211. ‘ 

N.Y.App.Div. In employee’s action 
for injuries, where employee had been 
awarded compensation and his em- 
ployer, as self-insurer, had lien en pro- 
ceeds of recovery, it was error to re- 
fuse charge that employee could not re- 
cover if it were found that fellow 
servant was negligent and that his neg- 
ligence was concurring proximate cause 
of the accident, since to permit employ- 
er to recoup compensation payments 
in spite of concurrent negligence on 
part of its employee would enable it 
to profit by its own wrong. Work- 
men’s Compensation Law, § 29, subds. 
1, 6—Passzeh] vy. Metropolitan Distrib- 
os, 28 N.Y.S.2d 254, 262 App.Div. 


Or. In stevedore’s action against 
lumber company for injuries sustained 
when struck by defendant’s lumber 
carrier on wharf while loading steam- 
ship owned by _ stevedore’s employer 
which agreed to pay compensation, 
where undisputed evidence showed that 
wharf was under joint supervision 
and control of steamship company and 
lumber company, it was error to re- 
fuse instruction, in view of the stat- 
ute, that steamship company and lum- 
ber company were at the time of the 
accident using wharf and premises in 
joint undertaking and that they were 
engaged in a common enterprise at 
time of accident, and that plaintiff 
could not maintain an action against 
the lumber company. Laws 1937, « 
857, amending Code 1930, § 49-1814.— 
Inwall v. ‘Transpacific Lumber Co., 
108 P.2d 522. 
§ 164 
N.Y.App.Div. In action by state 
highway department maintenance man 
against his foreman for injuries sus- 
tained while riding as passenger in 
automobile owned and driven by de- 
fendant, evidence that highways su- 
erintendent instructed defendant to 
ring maintenance men to department 
office to sign payroll and take them 
home again, that he and they were 
paid for two hours’ time allowed for 
such purpose, and that accident oc- 
curred on way to their homes over 
three hours after they signed payroll, 
was sufficient to take jury questions 
whether plaintiff and defendant were 
co-employees and whether such time 
lapse was reasonable, so that court 
erred in deciding as matter of law 
that accident occurred while parties 
were engaged as co-employees in 
course of their employment and that 
plaintiff's remedy was restricted to ap- 
plication for compensation under 
Workmen’s Compensation Law. Work- 
men’s Compensation Law, 1 et seq. 
—Callan v. Adams, 26 N.Y.S.2d 928, 
261 App.Div. 1004. 
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Idaho. In action against third party 
for injury to, or death of, an em- 
ployee, the jury is not concerned with 
whether an award has been made un- 
der the Workmen’s Compensation Act, 
and, where an award is alleged by 
employer or insurance carrier as basis 
for alleged right of subrogation, the 
matter of subrogation should be de- 
termined by the court before entering 
upon trial to the jury. Code 1932, §§ 
43-902, 43-1004.—Lebak y. Nelson, 107 
P.2d 1054. 
§ 1645 


Ill.App. In employer’s action under 
Compensation Act to recover for mon- 
eys paid to employee for injuries sus- 
tained in collision at intersection with 
automobile approaching intersection 
from the left, questions of willful and 
wanton conduct, negligence and con- 
tributory negligence, were for the trial 
court in case tried without a jury. 
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Smith-Hurd Stats. c. 48, § 166; «¢. 
95%, § 165.—J. A. Lavery Motor Co. 
bet 35 N.E.2d 390, 311 Tll.App. 


§ 1646 

Colo. The amount received by in- 
jured telephone employee under so- 
called benefit plan constituting self- 
insurance under the Workmen’s Com- 
ensation Act was not to be considered 
n mitigation of damages recoverable 
by employee from third party_ tort- 
feasor.’35 C.S.A. c. 97, § 366.—Riss & 
Co. v. Anderson, 114 P.2d 278. 

,_ Whether the damages recovered by 
injured employee from third party 
tort-feasor were excessive was to be 
considered from standpoint of the ex- 
tent of the injuries and resulting dam- 
age, apart from any consideration of 
whether employee drew workmen’s 
compensation or was entitled thereto 
under law, or whether benefits under 
company benefit plan were a part of 
compensation for his work and thus 
in effect an accident policy procured on 
his own initiative—Riss & Co. v. An- 
derson, 114 P.2d 278. 

_Idaho. The liability or amount of 
liability of tort-feasor causing injuries 
to employee is not dependent on 
amount of workmen’s compensation 
awarded employee or on the fact that 
compensation has been awarded. Code 
1932, § 43-1004.—Department of 
Finance of State v. Union Pac. R. Co., 
104 P.2d 1110. 

Minn. An employer’s liability under 
the compensation act for an em- 
ployee’s injuries is determined by the 
standards fixed by the act, whereas 
the amount of recovery from a third 
person by an employee who has been 
injured through the negligence of the 
thiwd person is measured by the com- 
mon-law standard of damages. Ma- 
son’s Minn.St.Supp.1940, § 4272-1 et 
seq.—Gleason v. Sing, 297 N.W. 720. 

Mo.App. In action for injuries sus- 
tained by contractor’s employee as re- 
sult of negligence of electrical con- 
tractor, employee was entitled to re- 
cover expenses for medical attention 
notwithstanding that his employer 
through its compensation insurer un- 
der the compensation law paid such 
expenses since the employee was re- 
quired under the compensation law 
to reimburse his employer and insurer 
for medical expenses paid by them for 
employee out of the proceeds of his 
recovery. Mo.St.Ann. § 3299 et seq. 
p 8229 et scq.—Brouk y. United Wood 

eel Co., 145 S.W.2d 475. 

§ 1647 

La.App. In action for injuries sus- 
tained in automobile accident, wherein 
plaintiff's employer and its compensa- 
tion insurance carrier intervened, upon 
judgment being entered for plaintiff, 
interveners were properly allowed a 
judgment for amount of compensation 
paid to plaintiff and for medical ex- 
penses paid out for plaintiff and also 
for fees for their attorneys employed 
in connection with the intervention.— 
Gaiennie v. Co-operative Produce Co., 
199 So. 610, conforming to answers to 


certified questions 199 So. 377, 196 
La. 417 
§ 1648 
Colo, The provision in the Work- 


men’s Compensation Act relating to 
right of action against third party 
tort-feasors contemplates that if em- 
ployee elects to sue a third party, he 
may then recover from compensation 
insurance carrier only the deficiency 
between judgment thus procured and 
the amount of compensation benefits to 
which he is entitled, and that if aft- 
er an award of compensation the car- 


rier shall, as a statutory assignee of 
the claim, sue and recover more than 
the award of compensation, the ex- 


cess shall belong to the injured em- 
ployee. °35 C.S.A. c. 97, § 366.—Riss 
& Co. v. sat et oe P.2d 278. 


D.C.Cal. The wvurd “compensation” 
ag used in sections 776 and 777 of the 
Federal Compensation Act must be in- 
terpreted as defined in section 790 of 
the Act and means money allowance 
payable to an employee or his depend- 
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ents and any other benefits paid for 
out of the compensation fund. 5 U.S. 
C.A. §§ 776, 777, 790.—U. S. v. Bettis, 
89 F.Supp. 160. 

Where a W.P.A. worker was injured 
in automobile accident caused hy a 
third party’s negligence, and employee 
was paid a sum of money out of em- 
ployees’ compensation fund, part of 
which sum was for medical services, 
and employee thereafter recovered 
judgment against third party, Em- 
ployees’ Compensation Commission did 
not ‘waive’ its right to recover from 
employee for sums advanced for medi- 
cal attention by failure to require am 
assignment of employee’s rights against 
third party. 5 U.S.C.A. §§ 751-833.—U. 
S._v. Bettis, 39 F.Supp. 160. 

Where a W.P.A. worker was injured 
by a third party’s negligence, and was 
paid a sum of money by United States 
out of employees’ compensation fund, 
part of which sum was for employee’s 
medical expenses, and employee there- 
after sued third party and recovered 
a judgment, the United States could re- 
cover from employee for payments 
made for medical expenses, notwith- 
standing that United States did not 
obtain an assignment of employee’s 
claim against third party, since such 
payments constituted ‘compensation’ 
within contemplation of statutes, and 
a contrary result would permit em- 
ployee to collect a double amount for 
medical expenses. 5 U.S.C.A. §§ 751- 
833.—U. S. v. Bettis, 39 F.Supp. 160. 

In action by United States to recover 
money paid for medical services fur- 
nished to employee under employees’ 
compensation act after employee, who 
had been injured by a third party’s 
negligence while an employee of the 
government on W.P.A. had recovered a 
judgment in a tort action against third 
party, attempted counterclaim in an- 
swer demanding that employee be al- 
lowed certain credits was improper. 
5 U.S.C.A. §§ 751-833.—U. S. v. Bettis, 
389 F.Supp. 160. 

D.C.N.Y. Under New York Work- 
men’s Compensation Law, employer 
was not entitled to complete reim- 
bursement for compensation paid in- 
jured employee from the employee’s 
recovery in third-party action against 
tort-feasor, but reasonable and neces- 
sary expense of collection, including 
reasonable attorney’s fee, was to be 
charged against recovery which the in- 
jured employee had_ secured for_ the 
employer’s benefit. Workmen’s Com- 
pensation Law N.Y. § 29.—Ocean S. 8. 
Co. of Savannah vy. Lumbermens Mutual 
Casualty Co. of Illinois, 39 F.Supp. 51. 

D.C.Ohio. In construing provision of 
Federal Employees’ Compensation Act 
that if compensation has been paid 
in whole or in part to. an employee, 
who receives money in satisfaction of 
liability of third person, the employee 
shall refund to the United States the 
amount of compensation which has 
been paid by the United States, court 
must take the words as they are and 
give to them a common sense interpre- 
tation. Federal Employees’ Compensa- 
tion Act § 27, 5 U.S.C.A. § 777.—U. S. 
vy. Crystal, 39 F.Supp. 220. 


Under Federal Employees’ Compensa- 
tion Act providing in effect that, if 
employee has been paid compensation 
and he receives money in satisfaction 
of liability of third person, he shall 
refund to the United States the amount 
of “compensation” which has been paid 
by the United States, an employee of 
Works Progress Administration who 
made settlement for injuries inflicted 
by an automobile operated by another 
was required to reimburse the govern- 
ment for money paid for hospital and 
medical care. Federal Employees’ Com- 
pensation Act §§ 27, 40, 5 U.S.C.A. §§ 


777, 790.—U. S. v. Crystal, 39 F.Supp, 


220. 
Idaho. Where recovery by depend- 
ents against third person for death 


of an employee is for a greater sum 
than has been paid out as workmen’s 
compensation by employer and insur- 
ance carrier, the court should direct 
payment to employer and insurance 
carrier of amount paid out by them te 
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the dependents, and, when the parties 
cannot agree upon the amount thus 
paid out, an application should be 
made supported by a certified copy of 
the policy of insurance, the summary 
of the award by the Industrial Ac- 
cident Board, and compensation agree- 
ment. Code 1932, §§ 48-902, 43-1004. 
—Lebak v. Nelson, 107 P.2d 1054. 
N.J. Where purchase peice for all 
the capital stock of a bus company 
was paid to trustee to be used to dis- 
charge obligations ef company ex- 
isting prior to sale and the balance 
to be delivered to seller of stock, and 
eut of such fund trustee paid work- 
men’s compensation to bus driver in- 
jured prior to the sale, neither the 
bus company nor its assignee was en- 
titled under statute to reimbursement 
for such compensation payments out 
of judgment recovered by bus driver 
against third party tort-feasor, since 
compensation payments were made by 
seller of the stock under his agreement 
to indemnify the purchasers and the 
company against all claims outstand- 
img at the time ef transfer of the 
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stock and were not paid by the em- 
ployer bus company. N.J.S.A. 34:15- 
40.—Standard Surety & Casualty Co. 
of New York v. Murphy, 19 A.2d 229, 
129 N.J.Ha. 284. 

The right of an employer who has 
paid workmen’s compensation award, 
to reimbursement therefor out of any 
judgment recovered against a _ third 
party tort-feasor on account of injury 
to employee is purely statutory, and 
hence the requirements of the statute, 
such as that the employer seeking 
reimbursement actually made the com- 
pensation payments, must be strictly 
met. N.J.S.A. 34 :15-40.—Standard 
Surety & Casualty Co. of New York y. 
PUNED RY, 19 A.2d .229, 129 N.J.Eq. 


Pa.Com.Pl. Claimant in the compen- 
Sation, one of the plaintiffs in the tres- 
pass action, and the mother of the 
minor grandchildren of decedent will 
indirectly receive benefit from the city 
of Pittsburgh, by reason of the com- 
pensation award. Her share of the ver- 
dict is distributed in accordance with 
the intestate laws, irrespective of de- 
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pendency, so that the amount that may 
be paid to her in the future, is not 
chargeable with a lien in favor of the 
city. —Gaetano Vg ress 89) Pikes. Siva. 

Cal.App. Where a release by the in- 
jured plaintiff was expressly limited to 
plaintiff’s claims against his employer, 
the latter’s insurance carrier, and their 
agents on account of an industrial in- 
jury received on June 18, 1938, release 
did not cover claims for damages for 
malpractice of a physician who later 
negligently treated the injury.—Smith 
vy. Coleman, 116 P.2d 133. 

Where recovery for a new or aggra- 
vated injury which resulted from neg- 
ligence of physician who treated work- 
man’s industrial injury was sought 
against the physician only, and neither 
the employer nor the latter’s insurance 
carrier was a party, plaintiff could re- 
cover in an erdinary civil action for 
malpractice, and a release given for the 
industrial injury was no defense to ac- 
tion for subsequent injury caused by 
physician’s malpractice.—Smith y. Cole- 
man, 116 P.2d 133. 
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